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Milk  in  the  Norttteast  and  Other 
Marketing  Areas:  Order  Amending  the 
Orders 

AGENCY:  Ag^icu!^a^al  Marketing  Service, 

LfSDA. 

action:  Final  rule. 


7  CFR 
Part 

Marketing  area 

AOnos. 

1001 
1005 
1006 
1007 
1030 
1032 
1033 
1124 
1126 
1131 
1135 

Northeast 

Appalachian  ..: 

Florida  

Southeast  

Upper  Midwest  

Central  

Mideast 

Pacific  Northwest  .... 

Southwest 

Arizona-Las  Vegas  .. 
Westem  -. 

AO-14-A69 

AO-38&-A11 

AO-356-A34 

A0-366-A40 

A6-361-A34 

AO-313-A43 

AO-166-A67 

AO-368-A27 

AO-231-A65 

AO-271-A35 

AO-380-A17 

SUMMARY:  This  final  rule  implements 
revised  product-price  formulas  for 
establishing  Class  HI  and  Class  IV  milk 
prices.  The  fonnulas  arte  applicable  to 
all  Federal  milk  marketing  orders.  Each 
of  the  amended  orders  was  approved  by 
producers  who  were  eligible  to  have 
their  milk  pooled  during  the 
representative  month  for  voting 
purposes.  Referenda  were  conducted  in 
two  markets,  and  dairy  farmer 
cooperatives  were  polled  in  the  other 
nine  markets  to  determine  whether 
dairy  farmers  approve  the  issuance  of 
the  orders  as  amended. 
EFFECTIVE  DATE:  April  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Associate  Deputy 
Administrator,  Order  Formulation  and 


Enforcement,  USDA/AMS/Dairy 
Programs,  Stop  0231-Room  2968,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0231,  (202)  720- 
6274,  e-mail:  clifford.carman@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  Sections  556  and  557  of      , 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive -effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  uidess  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultiiral  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15){A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  coimection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Department's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiual  Marketing  Service  (AAIS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities  and  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees. 


For  the  purposes  of  determining 
which  dairy  farms  are  "small 
businesses,"  the  $750,000  per  year 
criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
piuposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500  employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

In  consideration  of  the  economic 
impact  of  changes  to  the  Federal  milk 
marketing  order  program  implerhented 
by  this  final  rule  on  small  entities,  AMS 
prepared  a  regulatory  flexibility  analysis 
that  was  included  in  the  final  decision 
(67  FR  67906).  The  analysis  indicates 
that  the  Department  minimized  the 
significant  economic  impact  of  the 
regulations  on  small  entities  to  the     , 
fullest  extent  reasonably  possible  while 
adhering  to  the  stated  objectives.  The 
Department  reviewed  the  regulatory  and 
financial  burdens  resulting  firom  thfe 
regulations  and  determined,  to  the 
fullest  extent  possible,  the  impact  on 
small  businesses'  abilities  to  compete  in 
the  market  place.  The  Department 
reviewed  the  regulations  from  both  the 
small  producer  and  small  processor 
perspectives,  attempting  to  maintain  a 
balance  between  these  competing 
interests.  Neither  small  producers  nor 
small  handlers  should  experience  any 
particular  disadvantage  as  a  result  of  the 
order  amendments. 

No  additional  information  collection 
or  reporting  requirements  will  be 
necessitated  by  the  amendment^. 

An  analysis  of  the  economic  effects  of 
the  alternatives  selected  was  done  and 
summarized  in  the  final  decision.  A 
complete  economic  analysis  is  available 
upon  request  from  Howard  McDowell, 
Senior  Economist,  Office  of  the  Chief 
Economist,  USDA/AMS/Dairy     ■ 
Programs,  Stop  0229-Room  2753,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0229,  (202)  720- 
7091,  e-mail: 
howard.mcdowe!I@usda^gov.     . 

Civil  Rights  Impact  Statement 

Piursuant  to  Departmental  Regulation 
(DR)  4300-4,  a  comprehensive  Civil 
Rights  Impact  Analysis  (CRIA)  was 


i^- 
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conducted  and  published  with  the  final 
decision  on  Federal  milk  order 
consolidation  and  reform.  The 
conclusion  of  that  analysis  disclosed  no 
potential  for  aHiecting  dairy  farmers  in 
protected  groups  differently  than  the 
general  population  of  dairy  farmers. 
This  issue  was  reconsidered  in  the  Final 
Decision  (67  FR  67906)  with  regard  to 
the  order  amendments,  and  the 
conclusion  has  not  changed. 

Copies  of  the  Civil  Rights  Impact 
Analysis  done  for  the  Final  Decision  on 
Federal  milk  order  consolidation  and 
reform  can  be  obtained  from  AMS  Dairy 
Programs  at  (202)  720-4392;  any  Milk 
Market  Administrator  office;  or  via  the 
Internet  a.t\:hUpJ/www.ams.usda.gov/ 
dairy/. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  April  6, 
2000;  published  April  14.  2000  (65  FR 
20094). 

Tentative  Final  Decision:  Issued 
November  29,  2000;  published 
December  7,  2000  (65  FR  76832). 

Interim  Final  Rule:  Issued  December 
21,  2000;  published  December  28,  2000 
(65  FR  82832). 

Recommended  Decision:  Issued 
October  19,  2001;  published  November 
29,  2001  (66  FR  59546). 

Extension  of  Time:  Issued  November 
26,  2001;  published  November  29,  2001 
(66  FR  59546). 

Final  Decision:  Issued  October  25, 
2002;  published  November  7,  2002  (67 
FR  67906). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Northeast  and 
other  orders  were  first  issued  and  when 
they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  for  each  of  the  aforesaid 
orders,  it  is  found  tbat: 


(1)  The  said  orders,  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the  orders, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
?  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  orders,  as  hereby 
amended,  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the  . 
respective  classes  of  industrial  and 
commercial  activity  specified  in. 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

(b)  Additional  Findings.  It  is 
necessary  in  the  public  interest  to  make 
these  amendments  to  the  Northeast  and 
other  orders  effective  for  milk  marketed 
on  or  after  April  1,  2003.  Any  delay 
beyond  that  date  would  tend  to  disrupt 
the  orderly  marketing  of  milk  in  the 
aforesaid  marketing  areas. 

The  amendments  to  these  orders  are 
known  to  handlers.  The  final  decision 
containing  the  proposed  amendments  to 
these  orders  was  issued  on  October  25, 

2002. 

The  changes  that  result  from  these 
amendments  will  not  require  extensive 
preparation  or  substantial  alteration  in 
the  method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  these  order  amendments 
effective  for  milk  marketed  on  or  after 
April  1.2003. 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associatioris 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of -the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  the  Northeast  and  other 
orders  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of 
producers  as  defined  in  the  orders  as 
hereby  amended;  « 

(3)  The  issuance  of  the  order 
amending  the  Northeast  and  other 
orders  is  favored  by  at  least  two-thirds 
of  the  producers  who  were  engaged  in 


the  production  of  milk  for  sale  in  each 
marketing  area. 

list  of  Subiects  in  7  CFR  Parts  1000, 
1001, 1005, 1006, 1007, 1030, 1032, 
1033, 1124^ 1126, 1131, and  1135 

Milk  marketing  orders. 
Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  further 
amended,  as  follows: 

The  authority  citation  for  7  CFR  parts 
1000,  1001,  1005,  1006,  1007,  1030, 
1032. 1033, 1124. 1126. 1131, and  1135 
reads  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1000— GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

1.  Section  1000.40  is  amended^w 
adding  paragraph  (c)(l)(ii)  and  revhidg 
paragraph  (d)(l)(i)  to  read  as  follows: 

§  1 000.40    Classes  of  utilization. 

***** 

(D*  *  * 

(ii)  Plastic  cream,  anhydrous  milkfat, 
and  butteroil;  and 


(d)*  *  * 
(D*  *  • 
(i)  Butter;  and 

***** 

2.  Section  1000.50  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text;  by  revising 
paragraphs  (a),  (b).  (c).  (g),  (h),  (j).  (1). 
(m),  (n),  (o),  (p)(l).  and  (q)(3):  and  by 
rembving  paragraph  (q)(4)  to  read  as 
follows: 

§  1000.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

*  •  *  The  price  described  in 
paragraph  (d)  of  this  section  shall  be 
derived  from  the  Class  II  skim  milk 
price  announced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
to  which  it  applies  and  the  butterfat 
price  announced  on  or  before  the  5th 
day  of  the  month  following  the  month 
to  which  it  applies. 

(a)  Class  I  price.  The  Class  I  price  per 
hundredweight,  roimded  to  the  nearest 
cent,  shall  be  0.965  times  the  Class  I 
skim  milk  price  plus  3.5  times  the  Class 
I  butterfat  price. 

(b)  Class  I  skim  milk  price.  The  Class 
I  skim  milk  price  per  hundredweight 
shall  be  the  adjusted  Class  I  differential 
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specified  in  §  1000.52  plus  the  higher  of 
the  advanced  pricing  factors  computed 
in  paragraph  (q)(l)  or  (2)  of  this  section, 
(c)  Class  I  butterfat  price.  The  Class  I 
butterfat  price  per  pound  shall  be  the 
adjusted  Class  I  differential  specified  in 
§  1000.52  divided  by  100,  plus  the 
advanced  butterfat  price  computed  in 
paragraph  (q)(3)  of  this  section. 
***** 

(g)  Class  II  butterfat  price.  The  Class 
n  butterfat  price  per  pound  shall  be  the 
butterfat  price  plus  $0,007. 

(h)  Class  III  price.  The  Class  III  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  0.965  times  the 
Class  ni  skim  milk  price  plus  3.5  times 
the  butterfat  price. 

*  *        *        *        * 

(j)  Class  IV  price.  The  Class  IV  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  0.965  times  the 
Class  IV  skim  milk  price  plus  3.5  times 
the  butterfat  price. 
***** 

(1)  Butterfat  price.  The  butterfat  price 
per  pound,  roimded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  U.S. 
average  NASS  AA  Butter  survey  price 
reported  by  the  Department  for  the 
month  less  11.5  cents,  with  the  result 
multiplied  by  1.20. 

(m)  Nonfat  solids  price.  The  nonfat 
solids  price  per  poiuid,  roimded  to  the 
nearest  one-hundredth  cent,  shall  be  the 
U.S.  average  NASS  nonfat  dry  milk 
survey  price  reported  by  the  Department 
for  the  month  less  14  cents  and 
multiplying  the  result  by  0.99. 

(n)  Protein  price.  The  protein  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  as 

•  follows: 

(1)  Compute  a  weighted  average  of  the 
amounts  described  in  paragraphs 
(p)(l)(i)  and  (ii)  of  this  section: 

(i)  The  U.S.  average  NASS  survey 
price  for  40-lb.  block  cheese  reported  by 
the  Department  for  the  month;  and 

(ii)  The  U.S.  average  NASS  survey 
price  for  500-pound  barrel  Cheddar 
cheese  (38  percent  moisture)  reported 
by  the  Department  for  the  montb  plus  3 
cents; 

(2)  Subtract  16.5  cents  fi'om  the  price 
computed  pursuant  to  paragraph  (n)(l) 
of  this  section  and  multiply  the  result 
by  1.383; 

(3)  Add  to  the  amount  computed 
pursuant  to  paragraph  (n)(2)  of  this 
section  an  amount  computed  as  follows: 

(i)  Subtract  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (n)(l) 
of  this  section  and  multiply  the  result 
by  1.572;  and 

(ii)  Subtract  0.9  times  the  butterfat 
price  computed  pursuant  to  paragraph 
(1)  of  this  section  from  the  amount 


computed  pursuant  to  paragraph 
(n)(3)(i)  of  this  section;  and 

(iii)  Multiply  the  amount  computed 
pursuant  to  paragraph  (n)(3)(ii)  of  this 
section  by  1.17. 

(0)  Other  solids  price.  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-hundredth  cent,  shall  be  the  U.S. 
average  NASS  dry  whey  survey  price 
reported  by  the  Department  for  die 
month  minus  15.9  cents,  with  the  result 
multiplied  by  1.03. 

(p)*  *  * 

(1)  Multiply  0.0005  by  the  weighted 
average  price  computed  pursuant  to 
paragraph  (n)(l)  of  this  section  and 
round  to  the  5th  decimal  place;   . 

*  *        *        *  •      * 

(q)  *   *   * 

(3)  An  advanced  butterfat  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  calculated  by 
computing  a  weighted  average  of  the  2 
most  recent  U.S.  average  NASS  AA 
Butter  survey  prices  announced  before 
the  24th  day  of  the  month,  subtracting 
11.5  cents  from  this  average,  and 
multiplying  the  result  by  1.20. 

PARTJlQOI— MILK  IN  THE 
NORTHEAST  MARKETING  AREA 

1.  Section  1001.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (h) 
to  read  as  follows: 

§  1001 .60    Handler's  value  of  milk. 

*  *         *       .  *         * 

(c)*  *  • 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  *  *  * 

(2)  Add  an  amount  obtained  by » 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  betweeii 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8rand 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  irom 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 


is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

•  *        *        *        *        » 

2?  Section  1001.61  is  revised  to  read 
as  follows: 

§  1001 .61    Computation  of  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1001.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  pajrment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  in  this 
paragraph,  the  market  administrator 
shedl  compute  the  producer  price 
differential  in  the  following  maimer 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1001.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1001.30; 

(b)  Subtract  the  total  of  the  values 
obtained  by  multiplying  each  handle's 
total  pounds  of  protdn,  other  solids, 
and  butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1001 .60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively; 

Ic)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1001.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which     ^ 
a  value  is  computed  pursuant  to 

§  1001.60(h);  and  ^ 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result,  rounded  to  the 
nearest  cent,  shall  be  knowrn  as  the 
producer  price  differential  for  the 
month. 

3.  Section  1001.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 001 .62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price; 

***** 
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(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

4.  Section  1001.71  is  amended  by 
revising  paragraphs  {b)(2)  and  {b)(3)  to 
read  as  follows: 

§  1 001 .71     Pay  merits  to  the  producer- 
settlement  fund. 

***** 

•    (b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
and 

(3)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1001.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1001.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1001.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b){3)(vi)  to  read  as  follows: 

§  1 001 .73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 

(2)*   *   * 

(ii)  Multiply  the  pounds  of  butterfat 
received  by  the  butterfat  price  for  the 
month; 
***** 

(b)*  *  * 

(3)*   *   * 

(vi)  Multiply  the  pounds  of  butterfat 
in  Class  III  and  Class  IV  milk  by  the 
butterfat  price  for  the  month: 


PART  1030— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1030.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§  1 030.60    Handler's  value  of  milk. 

***** 

^    (c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)*  *   * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 


price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
1 1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  uru-eguljated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
*    '     *        *        *        * 

2.  Section  1030.61  is  revised  to  read 
as  follows: 

§  1 030.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1030.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  maimer: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1030.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1C30.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
poimds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1.030.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1030.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 

'  amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1030.75? 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settleijtient  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 


(2)  The  total  himdredweight  for  which 
a  value  is  computed  pursuant  to  , 

§  1030.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1030.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 030.62    Announcement  of  producer 
prices.  f. 

***** 

(e)  The  buttei^fat  price; 

***** 

(h)  The  statistical  uniform  price  for 
milk  contairiing  3.5  percent  butterfat. 
computed  by  combining theClass  III 
price  and  the  producer  butterfat  price 
differential. 

4.  Section  1030.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as  follows: 

§  1 030.71    Payments  to  the  producer- 
settlement  fund. 

***** 

.  (b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(1)  by 
the  producer  price  differential  as 
adjusted  piusuant  to  §  1030.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1030.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  foUowS: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 
(2)*   *   * 

(ii)  The  poimds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

***** 

(c)*  *  * 

(2)*   *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 
*****' 

(3)*   *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 
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PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

1.  Section  1032.60  is  amended  by  ^ 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows:  . 

§1032.60    Handler's  value  of  milk. 

*        *        *        *        *      .  '        ~       '    / 

(c)  *  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  rv  by  the  butterfat  price. 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a){3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  itova 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1032.61  is  revised  to  read 
as  follows:  , 

§  1 032.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1032.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values' 
computed  pursuant  to  §  1032.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1032.30; 


ft))  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  pr9teiit,X)ther  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  103i2.60  by  the  protein 
price,  the  other  sglids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1032.30(a)(1) 
and  (c)(1); 

(c)  Add  in  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1032.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§1032.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1032.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 032.62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price;- 

*  *        *        •        *  . 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combininathe  Class  III 
price  and  the  producer  price 
differential. 

4.  Section  1032.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as  follows: 

§  1032.71    Payments  to  the  producer- 
settlement  fund. 

*  *        /        *        *     ■ 

(b)*  *  *  '  '*• 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
***** 

(4)  An  amount  obtained  by    . 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
,  computed  pursuant  to  §  1032.60(1)  by 
the  producer  price  differential  as  . 
adjusted  pursuant  to  §  1032:75  for  the 
location  Of  the  plant  from  which 
received. 


5.  Section  1032.73  is  amended  by 
revising  paragraphs  (a)(2)(ii).  (c)(2)(v),     ^ 
and  (c)(3)(ii)  to  read  as  follows: 

§1032.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  *  * 

(2)*  *   *        . 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the.  month; 

*.***• 

(c)*  *  * 

(2)*   *   *  . 

(v)  The  poimds  of  butterfat  in  Class  IH 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

(3)  *   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


PART  1033— MILK  IN  THE  MIDEAST 
MARKETING  AREA 

1.  Section  1033.60  is  amended  by  • 
revising  paragraphs  (c)(3),  (d)(2^  and  (i) 
to  read  as  follows: 


's  value  of  mOk. 


§1033.60 


(c)*  - 

(3)  Add  ainamount  obtained  by 
multiplying  u^  pounds  of  butterfat  in 
Class  in  by  thetrntterfat  price. 

(d)**   * 

(2)  Add  an  amount  obtained  by 
multipl)dng  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  frqm  which  an  equivalent 
volume  was  received  and  the  Class  HI 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class. I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  piu-suant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
Is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1033.61  is  revised  to  read 
as  follows: 
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§  1 033.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1033.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  maimer: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all- 
handlers  required  to  file  reports 
prescribed  in  §  1033.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1033.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1033.30(a)(1) 
and  {c)(l); 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1033.75; 

(d)  Add  em  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1033.60(i);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1033.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 033.62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price; 

***** 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential.  I 


4.  Section  1033.71  is  amended  by 
revising  paragraphs  fb)(2)  and  (b)(4)  to 
read  as  follows: 

§  1 033.71    Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices,  respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1033.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1033.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1033.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v}  to  read  as  follows: 

§  1 033.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*   *  * 
(2)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

***** 

(b)*  *  * 

(3)  *    '   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price;  >■ 


PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.60  is  amended  by 
revising  paragrapTis  (c)(3),  (d)(2),  and  (h) 
to  read  as  follows.: 

§  1 124.60    Handler's  value  of  milli. 

***** 

(c)*   *  * 

(3)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  prife. 

(d)*   *  * 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  rV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a){3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 


skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  uiu«gulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1124.61  is  revised  to  read 
as  follows: 

§  1 1 24.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1124.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  K)f  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values    . 
computed  pursuant  to  §  1124.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1124.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
{)ounds  of  protein,  other  solids,  and  ' 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1 124.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Ada  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1124.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  himdred weight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  whiqh 
/a  value  is  computed  pursuant  to 

§  1124.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month.  / 
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3.  Section  1124.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

$11 24.62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price; 

***** 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
compu)9d  by  combining  the  Class  III 
price  and  the  producer  price 
.differential. 

4.  Section  1124.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(3)  to 
read  as  follows:  " 

§  1 1 24.71    Payments  to  the  producer- 
settlement  fund. 

*  *        *        •        • 

(b)*  *  * 

(2)  An  amoimt  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
and 

(3)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1124.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1124.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1124.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

$11 24.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 
(2)  *  •  * 

(ii)  The  poimds  of  butterfat  received 
times  the  butterfat  price  ior  the  month; 

*  *        *      , «        * 

"    (c)*  *  * 

(2)*   *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

(3)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


PART  1 1 2&-MILK  IN  THE 
SOUTHWEST  MARKETING  AREA 

1.  Section  1126.60  is  amended  by 
revising  paragraphs  (c)(3).  (d)(2).  and  (i) 
to  read  as  follows: 

$  1 1 26.60    Handler's  value  of  milk. 


(c) 


(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  m  by  the  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price.  ~ 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  pricQ  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  m 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1126.61  is  revised  to  read, 
as  follows: 

$  1 126.61    Computation  of  producer  price 
differentiat. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1126.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  maimer: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1126.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1126.30;        i 

(b)  Subtract  the  total  of  the  values 
obtained  by  multiplying  each  handler's 
total  pounds  of  protein,  other  solids, 
and  butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1126.feo  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1126.30(a)(1) 
and  {c)(l); 


(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1126.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredwei^t  for  which 
a  value  is  computed  pursuant  to 
§1126.60(1);  and 

(f)  Subtract  not  less  than  4  cents,  nor 
more  than  5  cents  from  t|ie  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1126.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

$11 26.62    Announcement  of  producer 
prices. 

(e)  The  butterfat  price; 

*****  . 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  ID 
price  and  the  producer  price 
differential. 

4.  Section  1126.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as>  follows: 

$1126.71    Payments  to  the  producer- 
settlement  fund. 

**,*•* 

(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
*        *  _      *        *        * 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1126.60(1)  by  - 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1126.75  for  the 
location  of  the  plant  fitjm  which 
received. 

5.  Section  1126.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 

■  (b)(3)(v)  to  read  as  follows: 

$1126.73    Payments  to  producers  Aid  to 
cooperative  associations. 

(a)*  •  *  v^ 

(2)*  *  * 
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(ii)  Multiply  the  pounds  of  butterfat 
received  times  the  butterfat  price  for  the 
month; 

•        *        *        *        * 

(b)*  *  * 

(3)*  *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 


PART  1135-MILK  IN  THE  WESTERN 
MARKETING  AREA 

1.  Section  1135.60  is  amended  by 
revising  paragraphs  (c)(3),  {d)(2)  and  (h) 
to  read  as  follows: 

§  1 1 35.60    Handler's  value  of  milk. 

***** 

(c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  ni  by  the  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in  _ 
Class  IV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44{a)(3)(i)  and  the  corresponding 
step  of  §  lQ00.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b). 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  uiuegulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
**'■*** 

2.  Section  1135.61  is  revised  to  read 
as  follows: 

§  1 1 35.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1135.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 


until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1135.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
poimds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1135.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus,  location 
adjustments  computed  pursuant  to 
§1135.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1135.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1135.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 1 35.62    Announcement  of  producer 
prices. 


solids,  and  butterfat  prices  respectively; 
and 
(3)  [Reserved] 

***** 

5.  Section  1135.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

t 

§  11 35.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 
(2)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

***** 

(b)*  *  * 

(3)*   *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

Dated:  February  6,  2003. 
A.J.  Yatto, 

Administrator,  Agricultural  Marketing 

Serviced 

[FR  Doc.  03-3442  Filed  2-11-03;  8:45  am) 
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(e)  The  butterfat  price; 

***** 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 
***** 

4.  Section  1135.71  is  amended  by 
revising  paragraph  (b)(2)  and  removing 
and  reserving  paragraph  (b)(3)  to  read  as 
follows: 

§  1 1 35.71     Payments  to  ttw  producer- 
settlement  fund. 

***** 

(b)*   *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1032 

[Docket  No.  AO-313-A44:  DA-01-07] 

MIIK  In  the  Central  Marketing  Area; 
Interim  Order  Amending  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule. 


SUMMARY:  This  order  amends  certain 
pooling  provisions  of  the  Central 
Federal  milk  order  on  an  interim  basis.  . 
This  interim  order  amends  the  Pool 
plant  provisions  that:  Establish  lower 
but  year-round  supply  plant 
performance  standards;  will  not 
consider  the  volume  of  milk  shipments 
to  distributing  plants  regulated  by 
another  Federal  milk  order  as  a 
qualifying  shipment  for  the  Central 
order,  exclude  from  receipts  diverted 
milk  made  by  a  pool  plant  to  another 
pool  plant  in  determining  pool  plant 
diversion  limits;  and  establish  a  "net 
shipments"  provision  for  milk 
deliveries  to  distributing  plants.  For 
Producer  milk,  this  interim  order  adopts 
amendments  that:  establish  higher  year- 
i;oimd  diversion  limits;  will  base 
diversion  limits  for  supply  plants  on 
deliveries  to  Central  order  distributing 
plants;  and  eliminate  the  ability  to 
simultaneously  pool  milk  on  the  Central 
milk  order  and  a  State-operated  milk 
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order  that  has  marketwide  pooling. 
More  than  the  required  niunber  of 
producers  in  the  Central  marketing  area 
have  approved  the  issuance  of  the 
interim  order  as  amended. 
EFFECTIVE  DATE:  March  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
Order  Fonnulation  and  Enforcement, 
USDA/A^S/Dairy  Programs,  Stop 
0231-Room  2968, 1400  Independence 
Avenue,  Washington,  DC  20250-0231. 
(202)  690-1366.  e-mail: 
gino.tosi@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regiilations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
thende. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  bom 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Department's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  "small 


( 


business"  if  it  has  fewer  than  500 
employees. 

For  the  purposes  of  determining 
which  dairy  farms  are  "small 
businesses,"  the  $750,000  per  year 
criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the'plant  will  be  considered  a        , 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

Approximately  9.695  of  the  10,108 
dairy  producers  (farmers),  or  95.9 
percent,  whose  milk  was  pooled  under 
the  Central  Federal  milk  order  at  the 
time  of  the  hearing,  November  2001. 
would  meet  the  definition  of  small 
businesses.  On  the  processing  side, 
approximately  10  of  the  56  milk  plants 
associated  with  the  Central  milk  order 
dining  November  2001  would  qualify  as 
"small  businesses."  constituting  about 
17.9  percent  of  the  total. 

Based  on  these  criteria,  more  than  95 
percent  of  the  producers  would  be 
considered  as  small  businesses.  The 
adoption  of  the  proposed  pooling 
standards  serves  to  revisfe  established 
criteria  that  determine- those  producers, 
producer  milk,  and  plants  that  have  a 
reasonable  association  with,  and  are 
consistentiy  serving  the  fluid  needs  of. 
the  Central  milk  marketing  area  and  are 
not  associated  vdth  other  marketwide 
pools  concerning  the  samfe  milk.  Criteria 
for  pooling  are  established  on  the  basis 
of  performance  levels  that  are 
considered  adequate  to  meet  the  Class  I 
fluid  needs  and,  by  doing  so,  determine 
those  that  are  eligible  to  share  in  the 
revenue  that  arises  fitjm  the  classified 
pricing  of  milk.  Criteria  for  pooling  are 
established  without  regard  to  the  size  of 
any  dairy  industry  organization  or 
entity.  The  criteria  established  are 
applied  in  an  identical  faslupn  to  both 
large  and  small  businesses  aid  do  not 
have  any  different  economic  impact  on 
small  entities  as  opposed  to  large 
entities.  Therefore,  the  proposed 
amendments  will  not  Lave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  October  17, 
2001;  published  October  23,  2001  (66 
FR  53551). 

Tentative  Final  Decision:  Issued 
November  8,  2002;  published  November 
19,  2002  (67  FR  69910). 


Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  die  Central  order 
was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  Central 
marketing  order: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  » 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  thfl^order  regulating  the  handling  of 
milk  in  the  Central  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  foimd  that: 

(1)  The  Central  order,  as  hereby 
amended  on  an  interim  basis,  and  all  6f 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view^  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  order, 
as  hereby  amended  on  an  interim  basis, 
are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pine  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

e(3)  The  Central  order,  as  hereby 
amended  on  an  interim  basis,  regulates 
the  handling  of  milk  in  the  same 
manner  as,  and  is  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearirig  has  been  held. 

(b)  Additional  Findings.  It  is 
necessary  and  in  the  public  interest  to 
make  these  interim  amendments  to  the 
Central  order  effective  March  1,  2003. 
Any  delay  beyond  that  date  would  tend 
t^^disrupt  the  orderly  marketing  of  milk 
inme  aforesaid  marketing  areas. 

The  interim  amendments  to  diese 
orders  are  known  to  handlers.  The  final 
decision  containing  the  proposed 
amendments  to  these  orders  was  issued 
on  November  8,  2002. 

The  changes  that  result  from  these 
amendments  will  not  require  extensive 
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preparation  or  sub$tantial  alteration  in 
the  method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  these  interim  order 
amendments  effective  March  1,  2003.  It 
would  be  contrary  to  the  public  interest 
to  delay  the  effective  date  of  these 
amendments  for  30  days  after 
publication  in  the  Federal  Register. 
(Sec.  553  (d)),  Administrative  Procedure 
Act.  (5  U.S.C.  551-559) 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  specified 
marketing  area,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  interim  order 
amending  the  Central  order  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order  as  hereby  amended; 

(3)  The  issuance  of  the  interim  order 
amending  the  Central  order  is  favored 
by  at  least  two-thirds  of  the  producers 
who  were  engaged  in  the  production  of 
milk  for  sale  in  the  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders. 
Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Central 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  further  amended  on  an 
interim  basis,  as  follows: 

The  authority  citation  for  7  CFR  Part 
1032  reads  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

1.  Section  1032.7  is  amended  by: 

(a)  Revising  the  introductory  text  of 
paragraph  (c), 

(b)  Revising  paragraph  (c)(1), 

(c)  Revising  paragraph  (c)(2), 

(d)  Removing  paragraph  (c)(4)  and 
redesignating  paragraph  (c)(5)  as 
paragraph  (c)(4);  and 

(e)  Adding  a  new  paragraph  (c)(5). 
The  revisions  read  as  follows: 

S  1032.7    Pool  plant. 

***** 

(c)  A  supply"  plant  from  which  the 
quantity  of  bullic  fluid  milk  products 


shipped  to  (and  physically  unloaded 
into)  plants  described  in  paragraph 
(c)(1)  of  this  section  is  not  less  than  20 
percent  during  the  months  of  August 
through  February  and  15  percent  in  all 
other  months  of  the  Grade  A  milk 
received  fi-om  dairy  fanners  (except 
dairy  farmers  described  in  §  1032.12(b)) 
and  from  handlers  described  in 
§  1000.9(c),  including  milk  diverted 
pursuant  to  §  1032.13.  subject  to  the 
following  conditions: 

(1)  Qualifying  shipments  may  be 
made  to  plants  described  in  paragraphs 
(a)  or  (b)  of  this  section; 

(2)  The  operator  of  a  pool  plant 
located  in  the  marketing  area  may 
include  as  qualifying  shipments  milk 
delivered  directly  from  producer's  farms 
pursuant  to  §  1000.9(c)  or  §  1032.13(c). 
Handlers  may  not  use  shipments 
pursuant  to  §  1000.9(c)  or  §  1032.13(c)  to 
qualify  plants  located  outside  the 
marketing  area; 

•  *         *         •         * 

(5)  Shipments  used  in  determining 
qualifying  percentages  shall  be  milk 
transferred  or  diverted  to  and  physically 
received  by  pool  distributing  plants,  less 
any  transfers  or  diversions  of  bulk  fluid 
milk  products  from  such  pool 
distributing  plants. 

•  *         *         *         • 

2.  Section  1032.13  is  amended  by: 

(a)  Revising  paragraph  (d)(2) 

(b)  Redesignating  paragraphs  (d)(3). 
(d)(4),  and  (d)(5),  as  (d)(4),  (d)(5), 
and(d)(6).  respectively. 

(c)  Adding  a  new  paragraph  (d)(3) 

(d)  Adding  a  new  paragraph  (e). 
The  revisions  read  as  follows: 

§1032.13    Producer  milk. 

*****  , 

(d)*  *  • 

(2)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 
diversions,  but  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c))  the  handler 
diverts  to  nonpool  plants  not  more  than 
80  percent  diuing  the  months  of  August 
through  February,  and  not  more  than  85 
percent  during  the  months  of  March 
through  July,  provided  that  not  less  than 
20  percent  of  such  receipts  in  the 
months  of  August  through  February  and 
15  percent  of  the  remaining  months' 
receipts  are  delivered  to  plants 
described  in  §  1032.7(a)  and  (b); 

(3)  Receipts  used  in  determining 
qualifying  percentages  shall  be  milk 
transferred  to  or  diverted  to  or 
physically  received  by  a  plant  described 
in  §  1032.7(a)  or  (b)  less  any  transfer  or 
diversion  of  bulk  fluid  milk  products 
from  such  plants. 


(e)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusi9n  and  participation  in  a 
marketwide  equalization  pool  under  a 
miUc  classification  and  pricing  program 
imposed  under  the  authority  of  a  State 
government  maintaining  marketwide 
pooling  of  retiuns. 
***** 

Dated:  February  6,  2003. 
A.|.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc.  03-3443  Filed  2-11-03;  8:45  am) 

BtLUNG  CODE  3410-02-l> 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1512 

Requirements  for  Low-Speed  Electric 
Bicycles  - 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Public  Law  107-319. 116  Stat. 
2776  (the  Act),  enacted  December  4, 
2002,  subjects  low-speed  electric 
bicycles  to  the  Commission's  existing 
regulations  at  16  CFR  part  1512  and  16 
CFR  1500.18(a)(12)  for  bicycles  that  are 
solely  human  powered.  For  piuposes  of 
this  requirement,  the  Act  defines  a  low- 
speed  electric  bicycle  as  "a  two-or  three- 
wheeled  vehicle  with  fully  operable 
pedals  and  an  electric  motor  of  less  than 
750  watts  (1  h.p.),  whose  maximum 
speed  on  a  paved  level  surface,  when 
powered  solely  by  such  a  motor  while 
ridden  by  an  operator  who  weighs  170 
pounds,  is  less  than  20  mph."  Public 
Law  No.  107-319,  section  1, 116  Stat. 
2776  (2002).  The  Commission  is  issuing 
this  immediately  effective  amendment 
to  its  requirements  for  bicycles  at  16 
CFR  part  1512  to  promptly  inform  the 
public  of  the  newly  enacted  statutory 
requirement  on  low-speed  electric 
bicycles. 

DATES:  This  amendment  is  effective 
upon  publication  in  the  Federal 
Register,  that  is,  on  February  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Martin,  Esq.,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Cormnission,  Washington,  DC 
20207;  telephone  (301)  504-7628;  e-mail 
lmartin@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  107-319  (the  Act),  enacted 
Dece-nber  4,  2002,  amends  the 
Consumer  Product  Safety  Act  (CPSA). 
15  U.S.C.  2051,  et  seq.,  by  adding  a  new 
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section  38  establishing  requirements  for 
low  speed  electric  bicycles. 

Specifically,  section  1  of  the  Act 
makes  low-speed  electric  bicycles 
subject  to  the  Commission's  existing 
regulations  on  bicycles. 

(a)  Notwithstanding  any  other  provision  of 
law,  low-speed  electric  bicycles  are 
consumer  products  within  the  meaning  of 
section  3(a)(l)(of  the  CPSA]  and  shall  be 
subject  to  the  Commission  regulations 
published  at  §  1500.18(a)(12)  and  part  1512 
of  title  16,  Code  of  Federal  Regulations. 

Public  Law  107-3^9,  section  1, 116 
Stat.  2776. 

The  Act  defines  the  term  "low-speed 
electric  bicycle"  as  follows: 

(b)  for  purposes  of  this  section,  the  term 
"low-speed  electric  bicycle"  means  a  two-  or 
three-wheeled  vehicle  with  fully  operable 

.  pedals  and  an  electric  motor  of  less  than  750 
watts  (1  h.p.),  whose  maximum  speed  on  a 
paved  level  surface,  when  powered  solely  by 
such  a  motor  while  ridden  by  an  operator 
who  weighs  170  pounds,  is  less  than-20  mph. 

Id. 

The  Commission's  regulation  at  16 
CFR  1500.18(a)(12)  makes  the 
determination  that  bicycles  that  do  not 
comply  with  the  requirements  of  16  CFR 
part  1512  present  a  mechanical  hazard 
within  the  meaning  of  section  2(s).of  the 
Federal  Hazardous  Substances  Act 
(FHSA).  15  U.S.C.  126l(s).  The  effect  of 
this  determination  is  that  noncomplying 
bicycles  are  "hazardous  substances"  for 
purposes  of  section  2(f)(1)(D)  of  the 
FHSA,  and  are  also  "banned  hazardous 
substances"  pursuant  to  section 
2{q)(l)(A)  of  the  FHSA.  15  U.S.C. 
1261(f)(1)(D),  1261(q)(l)(A).  See  also. 
Forester  v.  Consumer  Product  Safety 
Com'n,  559  F.2d  774.  783-786  (D.C.  Cir. 
1977). 

The  amendment  to  §  1512.2  of  16  CFR 
part  1512  promulgated  today 
incorporates  the  Act's  definition  of 
"low-speed  electric  bicycle."  thereby 
helping  to  inform  the  public  of  the 
statutory  application  of  part  1512  to 
low-speed  electric  bicycles. 
Section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA) 
authorizes  an  agency  to  dispense  with 
certain  notice  procedures  for  a  rule 
when  it  finds  "good  cause"  to  do  so.  5 
U.S.C.  553(b)(3)(B).  Specifically,  imder 
section  553(b)(3)(B),  the  requirement  for 
notice  and  an  opportimity  to  comment 
does  not  apply  when  the  agency,  for 
good  cause,  finds -that  those  procedures 
are  "impracticable,  uimecessary,  or 
contrary  to  the  public  interest."  The 
requirement  reflected  in  this 
amendment  is  imposed  by  the  Act  and 
is  not  discretionary  with  the 
Commission.  Accordingly,  the 
Commission  hereby  finds  that  notice 


and  an  opportiuiity  for  conunent  on  this 
amendment  are  unnecessary. 

Section  553(d)(3)  of  the  APA 
authorizes  an  agency,  "for  good  cause 
found  and  published  with  the  rule,"  to 
dispense  with  the  otherwise  applicable 
requirement  that  a  rule  be  published  in 
the  Federal  Register  at  least  30  days 
before  its  effective  date.  The 
Commission  hereby  finds  that  the  30 
day  delay  in  effective  date  is 
uimecessary  because  the  requirement 
reflected  in  the  amendment  was 
imposed  by  the  Act  and  is  not 
discretionary  with  the  Commission. 

Because  this  amendment  incorporates 
a  requirement  mandated  by  statute  that 
is  not  discretionary  with  the 
Commission,  and  thus  is  not  subject  to 
notice  and  comment,  this  rule  is  not 
subject  to  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.  Because  this 
amendment  incorporates  a  statutory 
requirement  not  subject  to  agency  ■ 
discretion,  it  is  not  an  agency  action 
subject  to  the  National  Environmental 
Policy  Act,  42  U.S.C.  4321,  et  seq. 

Pursuant  tofccecutive  Order  No. 
12988,  the  ComWiission  states  the 
preemptive  effect  of  this  regulation  as 
follows.  Section  1  of  the  Act  provides 
that  its  requirements  "shall  supercede 
any  Stste  law  or  requirement  with 
respect  to  low-speed  electric  bicycles  to 
the  extent  that  such  State  law  or 
requirement  is  more  stringent  than  the 
Federal  law  or  requirements  referred  to 
in  subsection  (a)[Uie  Commission's 
regulations  on  bicycles  at  16  CFR  part 
1512]."  Public  Uw  No.  107r319. 
section  1, 116  Stat.  2776. 

List  of  Subjects  in  16  CFR  Part  1512 

Consumer  protection,  Hazardous 
substances.  Imports,  Infants  and 
children.  Labeling,  Law  enforcement, 
and  Toys. 

For  the  foregoing  reasons,  the 
Commission  amends  Title  16  of  the 
Code  of  Federal  Regulation  to  read  as 
follows: 

PART  1512— REQUIREMENTS  FOR 
BICYCLES 

1.  The  authority  citation  for  Part  1512 
is  revised  to  read  as  follows: 

Authority:  Sees.  2(f)(1)(D),  (q)(l)(A).  (s), 
3(e)(1),  74  Stat.  372,  374,  375,  as  amended. 
80  Stat.  1304-05,  83  Stat.  187-89  (15  U.S.C. 
1261, 1262);  Pub.  L.  107-319,  116  Stat.  2776. 

§1512.2.    [Amai^edl 

2.  Amend  §  1512.2,  to  revise 
paragraph  (a)  to  read  as  follows: 

(a)  Bicycle  means: 

(1)  A  two- wheeled  vehicle  having  a 
rear  drive  wheel  that  is  solely  human- 
powered; 


(2)  A  two-  or  three-wheeled  vehicle 
with  fidly  operable  pedals  and  an 
electric  motor  of  less  than  750  watts  (1 
h.p.),  whose  maximum  speed  on  a 
paved  level  surface,  when  powered 
solely  by  such  a  motor  while  ridden  by 
an  operator  who  weighs  1 70  pounds,  is 
less  than  20  mph. 

Dated:  February  6,  2003. 
Todd  A.  Stevenson, 
Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  03-3423  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  6355-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego  03-0091 
RIN2115-AA97 

Security  Zone;  San  Diego  Bay 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boundaries  of  the  permanent  seciuity 
zone  at  Naval  Submarine  Base.San 
Diego,  California  (33  CFR  165.1103)  at 
the  request  of  the  U.S.  Navy.  The 
additional  size  will  accommodate  the 
Navy's  placement  of  anti-small  boat 
banier  buoms  on  the  perimeter  of  the 
zone.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  the  Commander,  Naval  Base  San 
Diego,  or  the  Commander,  Submarine 
Force,  U.S.  Pacific  Fleet  Representative. 
West  Coast. 

DATES:  This  rule  is  effective  from  11:59 
p.m.  on  February  11.  2003  to  11:59  p.nj. 
on  May  11,2003. 

ADDRESSES:  Docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Diego  03-ob9l,  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego 
California  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
Chief  of  Port  Operations,  Marine  Safety 
Office  SanDiego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C, 
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553(b)(B).  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  many  force  protection 
measures  since  the  attack  on  the  U.S.S. 
Cole  and  the  attacks  of  September  11. 
2001,  the  Chief  of  Naval  Operations  has 
recently  emphasized  the  need  for  the 
expanded  use  of  anti-small  boat  barrier 
booms  around  Navy  vessels  in  U.S. 
ports  to  protect  against  attacks  similar  to 
the  one  launched  against  the  U.S.S. 
Cole.  In  addition,  the  Office  of 
Homeland  Security  through  its  Web  site 
has  described  the  current  nationwide 
threat  level  as  "Elevated."  According  to 
the  Office  of  Homeland  Security,  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  that 
issuing  an  NPRM  and  thereby  delaying 
implementation  of  the  expanded 
security  zone  would  be  against  the 
public  interest  during  this  elevated  state 
of  alert. 

Although  we  had  anticipated  using 
the  effective  period  of  the  current 
temporary  final  rule  to  engage  in  notice 
and  comment  rulemaking,  the  Captain 
of  the  Port  has  decided  to  extend  the 
effective  period  for  3  months  to  allow 
sufficient  time  to  properly  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment.  This  extension  preserves 
the  status  quo  within  the  Port  while  a 
permanent  rule  is  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C.  553 
(d)(3).  the  Coast  Guard  also  finds  that 
good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  ensure  the  protection  of  the 
Naval  vessels,  their  crew,  and  national 
seciuity. 

aFurthermore.  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  U.S.  Naval  vessels  in  the 
navigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d).  are 
not  required  for  this  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  secxirity  zone 
permanent.  Towards  that  end,  the  Coast 


Guard  will  initiate  notice  and  comment 
rulemaking  before  issuing  any  final  rule. 

Background  and  Purpose 

The  Coast  Guard  is  expanding  the 
current  security  zone  (33  CFR  165.1103) 
to  allow  the  U.S.  Navy  to  put  anti-«mall 
boat  barrier  booms  at  Naval  Submaripe 
Base  San  Diego.  The  expansion  of  this 
security  zone  is  needed  to  ensure  the 
physical  protection  of  naval  vessels 
moored  in  the  area  by  providing 
adequate  standoff  distance.  The 
expansion  of  this  security  zone  will  also 
prevent  recreational  and  commercial 
craft  from  interfering  with  military 
operations  involving  all  naval  vessels 
home.-ported  at  Naval  Submarine  Base 
San  Diego  and  it  will  protect  transiting 
recreational  and  conunercial  vessels, 
and  their  respective  crews,  fi-om  the 
navigational  hazards  pos§d  by  such 
military  operations.  In  addition,  the 
Navy  has  been  reviewing  all  aspects  of 
its  anti-terrorism  and  force  protection 
posture  in  response  to  the  attack  on  the 
USS  COLE  and  the  terrorist  attacks  of 
September  11.  2001.  The  expansion  of 
this  security  zone  will  safeguard  vessels 
and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into,  transit  through,  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Commander,  U.S. 
Naval  Base  San  Diego,  or  the 
Commander,  Submarine  Force,  U.S. 
Pacific  Fleet  Representative,  West  Coast. 
Vessels  or  persoiis  violating  this  section 
would  be  subject  to  the  penalties  set 
forth  in  SO  U.S.C.  192  and  18  U.S.C. 
3571 :  Seiziwe  and  forfeiture  of  the        / 
vessel,  a  monetary  penalty  of  not  mor^ 
than  $250,000.  and  imprisonment  for 
not  more  than  10  years.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  seciuity  zone  by  the 
U.S.  Navy. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  1 2866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979). 

The  implementation  of  this  seciuity 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 


minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  booms 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any, 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing  in 
close  proximity  to  the  Naval  Submarine 
Base.  Any  hardships  experienced  by 
persons  or  vessels  wishing  to  approach 
the  Naval  Submarine  Base  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  U.S. 
Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  security 
zone  will  not  impact  navigation  in  the 
shipping  chaimel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  includes 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base  San  Diego.  In 
addition,  there  are  no  small  entities 
shoreward  of  the  security  zone.  For 
these  reasons,  and  the  ones  discussed  in 
the  previous  section,  the  Coast  Guard 
certifies,  under  5  U.S.C.  605(b),  that  this 
temporary  fin^  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell.  Chief  of  Port 
Operations.  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  F,ederal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
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and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness,  to  small  business.  If  you 
vvish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132; 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.1531-1538)  requues 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiscrity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risksrand  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

,  This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Ord6r.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  govenunents.  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order.  . 

Energy  Effiects . 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distributidh,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Enviponment 

We  have  considered  the 
enviromnental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(gl,  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
security  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Security  Measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble.*  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231,  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

§165.1103    [Suspended] 

2.  Temporarily  suspend  §  165.1103 
fi-om  11:59  p.m.  on  February  11,  2003  to 
11:59  p.m.  on  May  11,  2003. 

3.  Add  new  temporary  §  165.T1 1-031 
to  read  as  follows: 

§165.111-031    Security  Zone:  San  Diesp 
Bay.CA: 

(a)  Location.  The  follpwing  area  is  a 
security  zone:  The  water  area  adjacent 
to  Naval  Submarine  Base,  San  Diego, 
California,  described  as  follows: 
Commencing  at  a  point  on  the  shoreline 
of  Ballast  Point,  at  32°41'  11.2'TsI, 

117°  13'  57.0*^.  (Point  A),  thence 
northerly  to  32°  41'  31.8'TM.  117°  14' 
OO.O^W.  (Pbint  B).  thence  westerly  to 
32°  41'  32.7*^,  117°  14'  03.2'^.  (Point 
C) ,  thence  southwesterly  to  32°  4 1 ' 
30.5'T^I,  117°  14'  17.5''W.  (Point  D), 
thence  generally  southeasterly  along  the 
shoreline  of  the  Naval  Submarine  Base 
to  the  point  of  begirming,  (Point  A). 

(b)  Effective  dates.  This  section  is 
effective  fixjm  11:59  p.m.  on  February 
11,  2003  to  11:59  p.m.  on  May  11,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  l\55.33  of. 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander, 
Naval  Base  San  Diego,  or  the 
Commander,  Submarine  Force,  U.S. 
Pacific  Fleet  Representative.  West  Coas*. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  )anuary  28,  2003. 
Stephen  P.  Metruck, 

Commander,  U.S.  Coast  Guard,  Captain  of  ■ 
the  Port,  San  Diego. 

(FR  Doc  03-3464  Filed  2-11-03:  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  03-008] 
RIN2115-AA97 

Security  Zone;  San  Diego  Bay 

agency:  Coast  Guard;  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boundaries  of  the  permanent  security 
zone  at  Naval  Base  Coronado,  California 
at  the  request  of  the  U.S.  Navy.  The 
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additional  size  will  acconunodate  the 
Navy's  placement  of  anti-small  boat 
barrier  booms  within  the  zone.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  San  Diego,  the  Commander. 
Naval  Air  Force.  U.S.  Pacific  Fleet,  the 
Commander,  Navy  Region  Southwest,  or 
the  Commanding  Officer,  Naval  Base 
Coronado. 

DATES:  This  rule  is  effective  from  11:59 
p.m^on  February  11,  2003  to  11:59  p.m. 
on  May  11,2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP  San 
Diego  03-O08J,  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego 
California  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
Chief  of  Port  Operations,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
553(b)(B).  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  many  force  protection 
measures  since  the  attack  on  the  U.S.S. 
Cole  and  the  attacks  of  September  1 1 , 
2001 ,  the  Chief  of  Naval  Operations  has 
recently  emphasized  the  need  for  the 
expanded  use  of  anti-small  boat  barrier 
booms  around  Navy  vessels  in  U.S. 
ports  to  protect  against  attacks  similar  to 
the  one  launched  against  the  U.S.S. 
Cole.  In  addition,  the  Office  of 
Homeland  Security  through  its  web  site 
has  described  the  current  nationwide 
threat  level  as  "Elevated."  According  to 
the  Office  of  Homeland  Security,  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  that 
issuing  an  NPRM  and  thereby  delaying 
implementation  of  the  expanded 
security  zone  would  be  against  the 
public  interest  during  this  elevated  state 
of  alert. 

Although  we  had  anticipated  using 
the  effective  period  of  the  current 
temporary  final  rule  to  engage  in  notice 
and  comment  rulemaking,  the  Captain 
of  the  Port  has  decided  to  extend  the 
effective  period  for  3  months  to  allow 
sufficient  time  to  properly  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment.  This  extension  preserves 


the  status  quo  within  the  Port  while  a 
permanent  rule  is  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C.  553 
(d)(3),  the  Coast  Guard  also  finds  that 
good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  ensure  the  protection  of  the 
Naval  vessels,  their  crew,  and  national 
security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  U.S.  Naval  vessels  in  the 
navigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U^.C.  553(b)  and  (d),  are 
not  required  for  this  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  security  zone 
permanent.  Towards  that  end,  the  Coast 
Guard  will  initiate  notice  and  comment 
rulemaking  before  issuing  any  final  rule. 

Background  and  Purpose 

The  Coast  Guard  is  expanding  the 
security  zone  to  allow  the  U.S.  Navy  to 
put  in  place  anti-small  boat  barrier 
booms  at  Naval  Base  Coronado.  The 
expansion  of  this  security  zone  is 
needed  to  ensure  the  physical 
protection  of  naval  vessels  moored  in 
the  area  by  providing  adequate  standoff 
distance.  The  expansion  of  this  security 
zone  will  also  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  all  naval 
vessels  home-ported  at  Naval  Base 
Coronado  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  from  the 
navigational  hazards  posed  by  such 
military  operations.  In  addition,  the 
Navy  has  been  reviewing  all  aspects  of 
its  anti-terrorism  and  force  protection 
posture  in  response  to  the  attack  on  the 
U.S.S.  Cole  and  the  terrorist  attacks  of 
September  11,  2001.  The  expansion  of 
this  security  zone  will  safeguard  vessels 
and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into,  transit  through,  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 


Captain  of  the  Port,  Commander,  Naval 
Air  Force,  U.S.  Pacific  Fleet,  the 
Commander,  U.S.  Naval  Base  San  Diego, 
or  the  Commander,  Naval  Base 
Coronado.  Vessels  or  persons  violating 
this  section  would  be  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192  and 
18  U.S.C.  3571:  seizure  and  forfeiture  of 
the  vessel,  a  monetary  penalty  of  not 
more  than  $250,000,  and  imprisoiunent 
for  not  more  than  10  years.  The  U.S. 
Coast  Guard  may  be  assisted  in  the 
patrol  and  enforcement  of  this  security 
zone  by  the  U.S.  Navy. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979). 

The  implementation  of  this  security 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 
minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  booms 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any. 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing  in 
close  proximity  to  the  Naval  Base.  Any 
hardships  experienced  by  persons  or 
vessels  wishing  to  approach  the  Naval 
Base  are  considered  minimal  compared 
to  the  national  interest  in  protecting 
U.S.  Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  security 
zone  will  not  impact  navigation  in  the 
shipping  channel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base  Coronado.  In 
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addition,  there  are  no  small  entities 
shoreward  of  the  security  zone.  For 
these  reasons,  and  the  ones  discussed  in 
the  previous  section,  the  Coast  Guard 
certifies,  under  5  U.S.C.  605(b).  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  Chief  of  Port 
Operations,  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business      . 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995(44  U.S.C.  3501- 
3520). 

Federalism 

A  nde  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compUance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Nfandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,'lodal,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Thoiigh  this  rule  will  not  result  in  such 


expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Govermnental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nUe  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order\2988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
anibiguity,  and  reduce  biutten. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from 'Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Ordbr 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Nativt  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that  under  Rgare  2-1, 
paragraph  (34)(g),  of  Conmiandant 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
security  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  Measifres, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  ameipds  33 
CFR  part  165  as  follows: 

PART  165-AEGULATED  NAVIGAlfON 
AREAS  AND  UMITEO  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

§165.1104    [Suspended] 

2.  Temporarily  suspend  §  165.1104 
from  11:59  p.m.  on  February  11.  2003  to 
11:59  p.m.  on  May  11,  2003. 

3.  Add  new  temporary  §  165.T11-049 
to  read  as  follows: 

§165.11 1-049    Securtty  Zone:  San  Diego 
Bay.CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  on  the  waters  along  the 
northern  shoreline  of  Naval  Base 
Coronado,  the  area  enclosed  by  the 
following  points:  Begiiming  at  32°42' 
53.0'TM,  117°  11'  45.0W  (Point  A);  thence 
running  northerly  to  32°  42'  55.5'TM, 
117°  11'45.0'^,  (Point  B);  thence 
running  easterly  to  32°  42'  55.8'TsI,  117° 
11' 29.2''W,  (Point  C);  thence 
southeasterly  to  32°  42'  49.01^,  117°  11' 
17.0''W  (Point  D);  thence  southeasterly 
to  32°  42'  41.5'TvI,  117°  11'  04.5"^  (Point 
E)  thence  running  southerly  to  32°  42' 
37.5"N.  117°  11'  07.0"  W  (Point  F); 
thence  running  southerly  to  32°  42' 
28.5"N.  117°  11'  ll.O'W  (Point  G); 
thence  miming  southeasterly  to  32°  42' 
22.0'TsI.  117°  10'  48.0"W  (Point  H); 
thence  running  southerly  to  32°  42' 
13.0'T^I,  117°  10'  51.0"^  (Point  I);  thence 
running  generally  northwesterly  along 
the  shoreline  of  Naval  Base  Coronado  to 
the  place  of  beginning. 
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(b)  Effective  Dates.  This  section  is 
effective  from  11:59  p.m.  on  February 
11.  2003  to  11:59  p.m.  on  May  11.  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander. 
Naval  Air  Force,  U.S.  Pacific  Fleet,  the 

^       Commander.  Navy  Region  Southwest,  or 
the  Commanding  Officer,  Naval  Base 
Coronado.  Section  165.33  also  contains 
other  general  requirements. 

(d)  Enforcement.  The  U.  S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  January  28.  2003. 
Stephen  P.  Metruck. 
Commander,  Coast  Guard,  Captain  of  the 
Port,  San  Diego. 

|FR  Doc:.  03-3463  Filed  2-11-03;  8:45  ami 
BU.UNO.  COM  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diago  03-007] 
RIN2115-AA97 

Security  Zone;  San  Diego  Bay 

agency:  Coast  Guard.  EMDT. 
ACTK)N:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boundaries  of  the  permanent  security 
zone  at  Naval  Base,  San  Diego. 
California  (33  CFR  165.1101).  extending 
it  by  approximately  8&  feet  seaward  of 
the  pier  heads  at  the  request  of  the  U.S. 
Navy.  The  additional  size  will 
accommodate  the  Navy's  placement  of 
anti-small  boat  barrier  booms 
perpendicular  to  the  piers.  Entry  into 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  San  Diego,  or  his  designated 
representative.  ^ 

DATES:  This  rule  is  effective  from  11:59 
p.m.  on  February  11.  2003  to  11:59  p.m. 
on  May  11.  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Diego  03-007]  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego 
California  92101.  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 


Chief  of  Port  Operations,  Marine  Safety 
Office  Sari  Diego  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
553(b)(B).  the  Coast  Guard  finds  that 
good  cause<09cists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  fnany  force  protection 
measures  since  the  attack  on  the  U.S.S. 
Cole  and  the  attacks  of  September  11. 
2001 .  the  Chief  of  Naval  Operations  has 
recently  emphasized  the  need  for  the 
expanded  use  of  anti-small  boat  barrier 
booms  around  Navy  vessels  in  U.S. 
porfs  to  protect  against  attacks  similar  to 
the'one  launched  against  the  U.S.S. 
Cole.  In  addition,  the  Office  of 
Homeland  Security  through  its  Web  site 
has  described  the  current  nationwide 
threat  level  as  "Elevated."  According' to 
the  Office  of  Homeland  Seciu-ity.  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  that 
issuing  an  NPRM  and  thereby  delaying    . 
implementation  of  the  expanded 
seciuity  zone  would  be  against  the 
public  interest  during  this  elevated  sfate 
of  alert. 

Although  we  had  anticipated  using 
the  effective  period  of  the  current 
temporary  final  rule  to  engage  in  notice 
aqd  comment  rulemakinig.  the  Captain  - 
of  the  Port  has  decided  to  extend  the    , 
effective  period  for  3  months  to  allow 
sufficient  time  to  properly  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security  * 
environment.  This  extension  preserves 
the  status  quo  within  the  Port  while  a 
permanent  rule  is  developed. ' 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C.  553 
(d)(3).  the  Coast  Guard  also  finds  that 
good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Any  delay  in  imprlementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  ensure  the  protection  of  the 
Naval  vessels,  their  crew,  and  national 
secxu-ity. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  U.S.  Naval  vessels  in  the 
""^vigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 


Administrative  Procedure  Act.  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d).  are 
not  required  for  thiis  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  security  zone, 
permanent.  Towards  that  end.  the  Coast 
Guard  W|ill  initiate  notice  and  comment 
rulemaking  before  issuing  any  final  rule. 

Background  and  Purpose 

■  The  Coast  Guard  is  expetnding  the 
security  zone  (33  CFR  165.1101)  by 
temporarily  extending  it  approximately 
80  feet  seaward  of  the  pier  heads'to 
allow  the  U.S.  Navy  to  deploy  anti-small 
boat  barrier  booms  perpendicular  to  the , 
piers.  The  expansion  of  this  security  . 
zone  is  needed  to  ensure  the  physical 
protection  of  naval  vessels  moored  in 
the  area  by  providing  adequate  standoff 
distance.  It  will  also  prevent 
recreational  and  commeVcial  craft  from 
interfering  with  military  operations 
involving  all-naval  vessels  home-ported  • 
at  Naval  Base  S.an  Diego  and  it  will 
protect  transiting  recreational  and 
commercial  vessels  and  their  respective  - 
crews  ftom  the  navigational  hazards 
posed  by  such,  military  operations.  La 
addition,  the  Navy  has  been  reviewing     - 
all  aspects  of  its  anti-terrorism  and  force- 
protection  posture  in  response  to  t^e  ■ 
attack  on  the  USS  COLE  and  the'  - 

terrorist  attacks  of  September  11.  2001. 
The  expansion  of  this  security  zone  will 
safeguard  vessels  and  waterside 
facilities  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  natiu«.  Entry  into,  transit    ' 
through,  or  anchoring  within  this 
security  zone  is  prphibited  unless 
authorized  by  the  Captain  of  the  Port  or 
Commander,  Navy  Region  Southwest. 
Vessels  or  persons  violating  this  section 
would  be  subject  to  the  penalties  set 
forth  in  50  U.S.C.  192  and  18  U.SC. 
3571 :  seizure  and  forfeiture  of  th§ 
vessel,  a  monetary  ^nalty  of  not  more 
than  $250,000.  and  imprisoinment  for 
not  more  than  10  years.  The  U.S.  Coast 
Guard  may  be  assisted  In  .the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy.  ,•    ^  «"       'V 

Regulatory  Evaluation 

This  tempoimry  final  rule  is  not  a 
"significant  regulatory  action"  imder  ■ 
section  3(0  of  Executive  Order  12866,' 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reyiewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 


Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

The  implementation  of  this  security 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 
minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  booms 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  creWs, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any, 
are  pleasiu'e  craft  engaged  in 
recreational  activities  and  sightseeing  in 
'    close  proximity  to  the  Naval  Base.  Any 
hardships  experienced  by  persons  or 
vessels  wishing  to  approach  the  Naval 
Base  are  considered  minimal  compared 

, .  to  the  national  interest  in  protecting 
U.S.  Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  seciuity 
zone  will  not  impact  navigation  in  the 

'  shipping  channel. 

Small  Entities . 

..     Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 

■  have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
The  term  "^mall  entities"  include  small 
"businesses,  not-for-profit  organizations 
that  are  independently  owned  and 

'   operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  less  than  50,000. 

This  seciuity  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base,  San  Diego, 
•     California.  In  addition,  there  are  no 
small  entities  shoreward  of  the  security 
zone.  For  these  reasons,  and  the  ones 
discus^d  in  the  previous  section,  the 
Coast  Guard  certifies,  under  5  U.S.C. 
605(b),  that  this  temporary  final  rule 

■ .  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistande  for  Small  Entities 

In  accordance  with  Section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
.     L.  104-121).  the  Coast  Guard  offers  to 
,      assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  Chief  of  Port 
Operations,  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  infonriation  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalisni 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compUance  on  them.  We  have  analyzed 
this  rule  and  hbve  determined  that  this 
rule  does  not  have  implications  for 
federaUsm. 

Unfonded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  ^ 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under   ^ 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents,  * 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibiUties  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation        , 
and  collaboration  with  Indian  and 
.Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
hoyv  this  proposed  rule  might  impact ' 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under  . 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regfflatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Infonnation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Stateirient  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g).  of  Commandant      . 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
security  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  undfiij-  ADDRESSES. 

List  of  Subjects  in  33  dpK  Part  165 

Harbors  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  Measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as- follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49CFR  1.46. 

1165.1101    [suspended] 

2.  Temporairily  suspend  §  165.1101 
from  11:59  p.m.  on  February  11.  2003  to 
11:59  p.m.  on  May  11,  2003. 

3.  Add  new  temporary  §  165.T11-047 
to  read  as  follows: 

S165.T1 1-047    Security  Zone:  San  Diego 
Bay,  CA. 

(al  Locatipn.  The  following  area  is  a 
security  zone:  the  water  area  within 
Naval  Base.  San  Diego  enclosed  by  the 
following  points:  Beginning  at 
32°4ri6.5''  N,  117°08'01''  W  (Point  A); 
thence  running  southwesterly  to 
32°41'02.5"  N,  117°08'08.5''  W  {Point  B); 
to  32°40'55.0''  N.  117°08'00.0''  W  (Point 
C);  to  32°40'49.5''  N,  117°07'55.5''  W 
(Point  D);  to  32°40'44.6'' N.  117"'07'49.3'' 
W  (Point  E);  to  32°40'37.8N. 
117°07'43.2''  W  (Point  F);  to  32''40'30.9'' 
N,  117°07'39.0''  W  (Point  G);  32''40'24.5'' 
N,  1 1 7''07'35.0''  W  (Point  H);  to 
32°40'17.2''  N,  117°07'30.8''  W  (Point  I); 
to  32°40'10.6''  N,  117°07'30.5''  W  (Point 
J);  to  32°39'59.0'  N,  117°07'29.0'  W 
(Point  K);  to  32°39'49.8''  N.  117°07'27.2' 
W  (Point  L);  to  32''39'43.0''  N. 
117"07'25.5'  W  (Point  M);  to  32''39'36.5'' 
N,  117°07'24.2''  W  (Point  N);  thence 
running  easterly  to  32°39'38.5''  N. 
117<'07'06.5''  W  (Point  O);  thence 
running  generally  northwesterly  along 
the  shoreline  of  the  Naval  Base  to  the 
place  of  beginning. 

(b)  Effective  Dates.  This  section  is 
effective  from  11:59  p.m.  on  February 
11.  2003  to  11:59  p.m.  on  May  11.  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commander, 
Navy  Region  Southwest. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 


Dated:  January  28,  2003. 
Stephen  P.  Metnick, 
Commander,  Ck>ast  Guard,  Captain  of  the 
Port,  San  Diego. 
IFR  Doc.  03-3462  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Doclcet  020626160-2309-03;  I.D.  061902C] 

RIN0648-AQ13 

Taking  of  Threatened  or  Endangarvd 
Species  Incidental  to  Commercial 
Rshing  Operations 

agency:  National  Marine  Fisheries    ' 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  public  comment 

period  for  interim  final  rule. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  extending 
the  public  comment  period  through 
March  24,  2003  for  an  interim  final  rule 
published  in  the  Federal  Register  on 
December  24,  2002.  The  piupose  of  the 
interim  final  rule  is  to  prohibit  fishing 
with  drift  gillnets  in  the  California/ 
Oregon  (CA/OR)  thresher  shark/ 
swordfish  drift  gillnet  fishery  in  U.S. 
waters  off  southern  California,  south  of 
Point  Conception  (34°27'N.)  and  west  to 
the  120°W.,  from  August  15  through 
August  31,  and  January  1  through 
January  31,  when  the  Assistant 
Administrator  for  Fisheries  publishes  a 
notice  that  El  Nino  conditions  are 
present.  The  comment  period,  which 
originally  ended  on  February  7,  2003,  is 
being  extended  to  allow  for  additional 
public  comment. 

DATES:  Written  comments  on  the  above 
mentioned  interim  final  rule  must  be 
postmarked  or  transmitted  by  facsimile 
by  5  p.m..  Pacific  Standard  Time,  on 
March  24,  2003.  Comments  transmitted 
via  e-mail  or  the  Internet  will  not  be 
accepted. 

ADDRESSES:  Written  comments  on  the 
interim  final  rule  should  be  sent  to  Tim 
Price,  Protected  Resources  Division, 


National  Marine  Fisheries  Service, 
Southwest  Region,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213.  Copies  of  the 
Environmental  Assessment  (EA)  and 
biological  opinion  (BO)  are  available  on 
the  internet  at  http://swr.ucsd.edu/oT 
may  be  obtained  from  Tim  Price, 
Protected  Resources  Division,  National 
Marine  Fisheries  Service,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802- 
4213.  ,  ' 

FOR  RiRTHER  INFORMATION  CONTACT:  Tim 
Price,  NMFS,  Southwest  Region, 
Protected  Resources  Division.  (562) 
980-4029. 

SUPPLEMENTARY  INFORMATION:  On 
December  24.  2002.  NMFS  published  an 
interim  final  rule  (67  FR  78388) 
implementing  the  framework  for 
prohibiting  fishing  with  drift  gillnets  in 
the  California/Oregon  (CA/OR)  thresher 
shark/swordfish  drift  gillnet  fishery  in 
U.S.  waters  off  southern  California, 
south  of  Point  Conception  (34*'27'N.) 
and  west  to  the  120°W.,  from  August  15 
through  August  31,  and  January  1 
through  January  31.  when  the  Assistant 
Administrator  for  Fisheries  publishes  a 
notice  that  El  Nino  conditions  are 
present.  This  interim  final  rule  also 
announced  the  criteria  that  will  be  used 
for  determining  whether  El  Nino 
conditions  are  present  along  southern 
California  for  the  purpose  of 
implementing  the  time  and  ar^  closure. 
Based  on  the  these  criteria,  NMFS 
determined  that  El  Nino  conditions 
were  not  present  for  purposes  of 
implementing  the  time  and  area  closure 
for  January  2003.  In  addition,  comments 
were  requested  on  an  alternate  closure 
that  NMFS  is  evaluating. 

The  comment  period  is  being 
extended  in  response  to  a  request  from 
the  public  to  provide  more  time  to 
review  the  loggerhead  turtle 
entanglement  data  and  the  sea  surface 
temperature  data  available  on  the 
NOAA  Coastwatch  West  Coast  Regional 
Node  web  page  at  http:// 
cwatchwc.ucsd.edu/. 

Dated:  February  7.  2003. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  03-3494  Filed  2-7-03;  1:52  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-01-AD] 

RIN  2120-AA64 

Alrworttiiness  Directives;  Pllatus 
Aircraft  Ltd.  Model  PC-6  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Aircraft  Ltd.  (Pilatus)  Model  PC-6 
airplanes.  This  proposed  AD  would 
require  yoa  to  inspect  and  correct,  as 
necessary,  the  aileron  control  bellcrank 
assemblies  at  the  wing  and  fuselage 
locations.  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  proposed  AD  are  intended  to  detect 
and  correct  increased  friction  in  the 
aileron  control  bellcrank  assemblies, 
which  could  result  in  failiu*  of  the 
aileron  flight-control  system.  Such 
failure  could  lead  to  problems  in 
controlling  flight. 

DATES:  The  Federal  Aviation  > 

Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  March  21,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-Ol-AD,  90l  Locust,  Room 
506.  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-Ol-AD"  in  the 
subject  line.  If  you  send  comments 


electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCU  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  > 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data^  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  theaddress 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need'to  modify  the  proposed  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 


postcard,  write  "Comments  to  Docket 
No.  2003-CE-Ol-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Pilatus  Model 
PC-6  airplan^s.  The  FOCA  reports  one 
occiirrence  where  the  pilot  reported 
increased  friction  on  the  ailerons. 
Inspection  revealed  imwanted  axial 
movement  of  the  aileron  bellcrank 
assemblies,  part  numbers  6132.0071.51, 
6132.0071.52.  and  6232.0118.00.  The  ' 
axial  movement  is  caused  by 
deterioration  of  the  adhesive  bond 
around  the  bellcrank  bearings  which 
could  cause  the  heads  of  the  control 
cable  attachment  bolts  to  catch  on  the.-, 
adjacent  structure. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Increased 
friction  in  the  aileron  control  bellcrank 
assemblies  coidd  result  in  failure  of  the 
aileron  flight-control  system.  Such 
y  failure  could  lead  to  problems  in 
\:ontrolUng  flight. 

Is  there  mprice  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Service  Bulletin  No.  27-001. 
dated  June  5,  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for: 
—Inspecting,  before  removal,  the 

bellcrank  assemblies  to  identify 

which  have  a  circlip  installed; 
— Removing  the  bellcrank  assemblies; 
— Inspecting  the  bellcrank  assemblies 

for  loose  or  worn  bearings; 
— Inspecting  the  control-cable 

attachment  bolts  for  correct  type  and 

for  rub  damage; 
— Staking  and  locking  the  bearing  in  the 

housings  of  the  wing  bellcranks;  and 
— Reinstdling  the  bellcrank  assemblies. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 
mandatory  and  issued  Swiss  AD 
Number  HB  2002-642.  dated  November 
15,  2002,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?     ^ 
These  airplane  models  are 
manufactiu«d  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
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United  States  under  the  provisions  of 
§  21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determinatipn  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  Hndings  of  the  FOCA; 
reviewed  all  available  information. 


including  the  service  information 
referenced  above;  ahd  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Model  PC-6  airplanes 
of  the  same  type  design  that  are  on  the 
U.S.  registry; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  woald 
require  you  to  incorporate  the  actions  in 


the  previously-referenced  service 
bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  32  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspections  and 
modifications: 


Labor  cost 


7  worKhours  x  $60  per  hour  =  $420 


Parts  cost 


$300 


Total  cost 
per  airplane 


$720 


Total  cost  on  U.S. 
operators 


$720  X  32  =  $23,040. 


We  have  no  way  of  estimating  costs  to 
accomplish  any  necessary  repairs  that 
would  be  required  based  on  the  results 
of  the  proposed  inspections.  We  have  no 
way  of  determining  the  number  of 
airplanes  that  may  need  such  repair. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involvf  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft.  Ltd.:  Docket  No.  2003-CE- 
01-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-6  airplanes,  all 
manufacturer  serial  numbers  (MSN)  up  to 
and  including  939,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  increased  friction  in  the 
aileron  control  bellcrank  assemblies,  which 
could  result  in  failure  of  the  aileron  flight- 
control  system.  Such  failure  could  lead  to 
problems  in  controlling  flight. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect,  t>efore  removal,  the  wing  bellcrank 
assemblies,  part  numt>ers  (P/N) 
6132.0071  51  and  6132.0071.52.  for  installed 
circlips,  P/N  N237. 

(i)  If  circlips  are  Installed,  perlorm  the  actions 
required  in  paragraphs  (d)(5)  and  (d)(6). 

(ii)  It  circlips  are  not  installed,  perform  all  ac- 
tions required  by  paragraphs  (d)(3),  (d)(4), 
(d)(5),  (d)(6).  and  (d)(7). 


Compliance 


Within  the  next  100  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD,  un- 
less already  accomplished. 


Procedures 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Service  Bulletin  No.  27-001,  dated  June  5, 
2002,  and  the  applicable  maintenance  man- 
ual. 
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Actions 


(2)  Inspect,  before  removal,  the  fuselage 
bellcrank  assembly,  P/N  6232.0118.00,  for 
the  circlip  Installed  on  the  housing  to  prevent 
axial  movement  of  the  bellcrank  on  its  bear- 
ing and  the  flange  of  the  housing  to  the  rear. 
If  the  fuselage  bellcrank  assembly  has  either 
no  circlip  and/or  is  not  installed  as  required, 
perform  the  actions  in  paragraphs  (d)(8)  and 
(d)(9). 


(3)  Remove  the  wing  bellcrank  assemblies,  P/ 
Ns  6132.0071.51  and  6132.0071.52,  and  in- 
spect for  worn  or  damaged  bearings.  Re- 
place worn  or  damaged  bearings. 


Compliance 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


procedures 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD,  as  applicable. 


(4)  Stake  and  lock  the  tiearing  in  the  housing  of 
the  wing  belteranks,  P/Ns  6132.0071.51  and 
6132.0071.52. 


(5)  Inspect  the  wing  ttellcranks  control-cable  at- 
tachment bolts  for  correct  type  and  for  signs 
of  rub  damage  on  the  heads.  Replace  bolts 
which  are  damaged  and/or  have  a  total 
length  (including  head)  of  more  than  21.5 
mm  (0.85  in.). 


(6)  Inspect  the  wing  bellcranks  support  plate  for 
signs  of  rub  damage  caused  by  the  bolts.  If 
damage  is  found: 

(i)  Obtain  a  repair  scheme  from  the  manu- 
facturer through  FAA  at  the  address 
specified  in  paragraph  (f)  of  this  AD 

(ii)  Incorporate  this  repair  scheme. 


Prior  to  further  flight  after -the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD,  as  applicable. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Servk:e  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  t.he  applkable  maintenance  man- 
ual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Service  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  the  applicable  maintenance  man- 
ual. 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2>  of 
this  AD. 


(7)  Reinstall  wing  bellcrank  assemblies. 


(8)  Remove  the  fuselage  belterank  assembly, 
P/N  6232.0118.00,  and  inspect  the  housing 
for  wear,  damage,  and  signs  of  axial  move- 
ment of  the  bearing  in  the  housing.  Replace 
wom  or  damaged  bearings.  If  any  signs  of 
axial  movement  of  a  bearing  are  found: 

(i)  Obtain  a  repair  scheme  from  the  manu- 
facturer through  F/^  at  the  address 
specified  in  paragraph  (f)  of  this  AD. 

(ii)  Incorporate  this  repair  scheme. 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Service  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  ttie  applkable  maintenance  man- 
ual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Servk»  Bulletin  No.  27-001,  dated  June  5, 
2002,  and  the  applkabte  maintenance  man- 
ual. 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD. 


(9)  Reinstall  the  fuselage  bellcrank  assembly. 
Ensure  that  the  fuselage  bellcrank  assembly 
is  installed  so  that  the  surface  of  the 
belterank  with  the  flange  of  the  housing  is  in- 
stalled to  the  rear.  The  effect  of  this  is  to  lock 
the  belterank  on  the  bearing  tube  and  thus 
prevent  movement. 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD. 


Prior  to  further  flight  after  the  inspections  re- 
quired in  paragraphs  (d)(1),  (d)(2)  and 
(d)(8)  of  this  AD. 


In  accordance  with  Pilatus  Aircraft  Ltd:  PC-6 
Service  Bulletin  No.  27-001 ,  dated  June  5, 
2002.  and  the  applicable  maintenance  man- 
ual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Service  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  the  applicaljle  maintenance  man- 
ual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Sen/ice  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  the  applicable  maintenance  man- 
ual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Sen/tee  Bulletin  No.  27-001 ,  dated  June  5. 
2002,  and  tfie  applicable  maintenance  man- 
ual. 
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Actions 


(10)  Do  not  install  any  bellcrank  assemblies,  P/ 
Ns  6132.0071.51,  6132  0071.52,  and 
6232.0118.00  (or  FAA-approved  equivalent 
part  numbers),  unless  the  aileron  assembly 
has  been  inspected,  modified,  and  installed. 


Compliance 


As  of  the  effective  date  of  this  AO . 


Note  1:  Axial  movement  of  serviceable 
bearings  in  the  housings  of  the  wing 
bellcranks  is  permitted  provided  no  wear  or 
damage  to  the  bearing  is  found. 

Note  2:  Any  signs  of  axial  movement  of  a 
bearing  in  the  housing  of  the  fuselage 
bellcrank  assembly  requires  that  you  obtain 
a  repair  scheme  from  the  manufacturer 
through  FAA  at  the  address  specified  in 
paragraph  (f)  of  this  AD  and  incorporate  the 
repair  scheme. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Standards  Office  Manager.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  32»- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airolane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland; 
telephone:  -t-41  41  619  63  19;  facsimile:  ■f41 
41  619  6224;  or  from  Pilatus  Business 
Aircraft  Ltd.,  Product  Support  Department. 
11755  Airport  Way,  Broomfield,  Colorado 
80021;  telephone:  (303)  465-9099;  facsimile: 
(303)  465-6040.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City",  Missouri  64106. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HE  2002-642,  dated 
November  15,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
February  4.  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  03-3449  Filed  2-11-03;  8:45  ant) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-43-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Turtxnneca 
S.A.  Arriel  1  TurtMMhaft  Engines 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Turbomeca  S.A.  Arriel 
1  series  turboshaft  engines.  This 
proposal  would  require  initial  and 
repetitive  visual  inspections  for 
ingestive  erosion,  and  cleaning  if 
necessary,  of  M02  and  M03  modules. 
This  proposal  is  prompted  by  reports 
from  the  manufacturer  of  ingestive 
erosion  of  M02  and  M03  modules.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  an  imbalance  of 
the  gas  generator  rotating  assembly 
which  may  lead  to  deterioration  of  the 
gas  generator  rear  bearing  and 
uncommanded  engine  shutdown. 
DATES:  Comments  must  be  received  by 
April  14.  2P03. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
43-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 


Procedures 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-6 
Service  Bulletin  No.  27-001 ,  dated  June  5, 
2002,  and  the  applicable  maintenance 
manual. 


be  sent  via  the  Internet  using  thS 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  hitemet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  Cancelliere,  Aerospace 
Engineer.  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Biulington.  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nde.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-43-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

The  Direction  Generale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  Turbomeca  S.A. 
Arriel  1  A,  1  Al,  1  A2, 1  B,  1  C,  1  Cl. 
1  C2, 1  D.  1  Dl,  1  E,  1  E2,  1  K,  1  Kl, 
1  S,  and  1  Si  tvuboshaft  engines.  The 
DGAC  advises  that  approximately  225  of 
the  Arriel  engine  fleet  operates  in  a 
dusty  or  erosive  atmospheric 
environment,  containing  substances 
such  as  laterite,  sand,  volcanic  ash,  and 
chemical  particles.  This  atmospheric 
environment  can  lead  to  dust 
accumulation  and  unbalance  of  the  gas 
generator  rotating  assembly,  which  may 
lead  to  deterioration  of  the  gas  generator 
rear  bearing  and  also  to  imcommanded 
engine  shutdown. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  df  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Proposed  Requirements  of  Tills  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  S-A.  Arriel 
1  turboshaft  engines  of  the  same  type 
design  that  are  used  on  helicopters 
registered  in  the  United  States,  the 
proposed  AD  would  require  initial  and 
repetitive  visual  inspections  for 
ingestive  erosion,  and  cleaning  if 
necessary,  of  M02  and  M03  modules. 

Economic  Analjrsis 

There  are  approximately  3,560 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
about  225  of  the  900  engines  installed 
on  aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  0.2  work  hour  per  engine 
to  perform  each  axial  compressor 
erosion  inspection,  and  take 
approximately  40  work  hours  per  engine 
to  perform  the  gas  generator  rotor 
assembly  cleaning,  and  that  the  average 
labor  rate  is  $60  per  work  hotu.  Based 
on  these  figures,  the  total  cost  of  the 


proposed  AD  to  perform  one  inspection 
and  one  cleaning  to  U.S.  operators  is 
estimated  to  be  $542,700. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it     • 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  considted 
with  State  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
-  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  ff 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3^9— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended]  '    > 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Turbomeca  S.A.:  Docket  No.  2002-NE-43- 

AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Turbomeca  S.A.  Arriel 
1  A.  1  Al.  1  A2.  1  B,  1  C.  1  Cl.  1  C2, 1  D. 
1  Dl.  1  E.  1  E2. 1  K,  1  Kl,  1  S.  and  1  Si 
turboshaft  engines.  These  engines  are 
installed  on,  but  not  limited  to.  Eurocopter 
AS  350.  AS  350B1,  AS  350B2.  AS  365C.  AS 
365C2,  AS  365N.  AS  365N1,  AS  365N2,  BK 
117C1.  BK  117C2,  Augusta  A109  K2.  and 
Sikorsky  S76  C  helicopters. 


Note  1:  This  AD  applies^  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  •   ■ 

To  prevent  an  unbalance  of  the  gas 
generator  rotating  assembly  which  may  lead 
to  deterioration  of  the  gas  generator  rear 
bearing  and  also  to  uncommanded  engine 
shutdown,  do  the  following: 

Initial  Inspections  and  Cleaning 

(a)  For  engines  that  have  been  operated  in 
a  dusty  or  erosive  atmospheric  environment 
containing  substances  such  as  laterite,  sand, 
volcanic  ash.  and  chemical  particles,  and 
engines  for  which  the  operating  enviroiunent 
cannot  be  determined,  do  the  following: 

(1)  Perform  an  initial  visual  inspection  for 
erosion  of  the  axial  compressor,  within  50 
operating  hours  after  the  effective  date  of  this 
AD.  Information  on  inspecting  can  be  found 
in  Turbomeca  S.A.  Mandatory  Service 
Bulletin  (MSB)  No.  292  72  0230,  dated 
October  16. 1998. 

Modification  TU  175  Not  Incorporated 

(2)  For  engines  that  do  not  have 
Modification  TU  175  incorporated,  if  axial 
compressor  erosion  is  above  1.5  millimeters 
in  area  "D"  as  defined  in  the  engine 
maintenance  manual,  and  if  the  M03  module 
has  operated  more  than  200  hours  with  this 
M02  module,  clean  the  M03  module  within 
the  next  50  operating  hours.  Information  on 
cleaning  can  be  found  in  Turbomeca  S.A. 
MSB  No.  292  72  0230.  dated  October  16, 
1998. 

Modification  TU  175  Incorporated 

(3)  For  engines  that  have  Modification  TU 
175  incorporated,  if  axial  compressor  erosion 
inspection  requires  the  M02  module  to  be 
removed,  and  if  the  M03  module  has 
operated  more  than  400  hours  with  this  M02 
module,  clean  the  M03  module  within  the 
next  50  operating  hours.  Information  on 
cleaning  can  be  found  in  Turbomeca  S.A. 
MSB  No.  292  72  0230,  dated  October  16. 
1998. 

Reconditioning  and  Checlcs 

(b)  Perform  reconditioning  and  checks  of 
the  engines.  Information  on  reconditioning 
and  checks  can  be  found^  Turbomeca  S.A.    ■ 
MSB  No.  292  72  0230,  dated  October  16, 
1998. 

Repetitive  Inspections 

(c)  Repeat  axial  compressor  erosion 
inspections  within  every  200  operating 
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hours-since-last-inspection  (HSLI)  for 
engines  that  do  not  have  Modification  TU 
175  incorporated,  and  within  every  400 
operating  HSLI.  for  engines  that  have  - 
Modification  TU  175^corporated.  as 
specified  in  paragraph  (a)  of  this  AD- 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  sen(J  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Note  3:  A  list  of  authorized  repair  centers 
qualified  to  carry  out  gas  generator  rotating 
assembly  maintenance  and  cleaning  may  be 
obtained  from  Turbomeca  S.A.  or  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFT?  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L' Aviation  Civile 
airworthiness  directive  1990-064(A}, 
Revision  1,  dated  March  21,  2000. 

Issued  in  Burlington.  Massachusetts,  on 
February  5,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-3473  Filed  2-11-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 

RIN  AC09 

Workshops  To  Discuss  Specific  Issues 
Regarding  the  Existing  Rule — 
Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  notice  of  four 
public  workshops  to  discuss  specific 
issues  regarding  the  existing  Federal  oil 
royalty  valuation  regulations  at  30  CFR 
Part  206  for  crude  oil  produced  from 
Federal  leases. 
DATES:  The  public  workshop  dates  are: 


Workshop  1 — Denver,  Colorado,  on 
March  4,  2003,  beginning  at  8:30  a.m. 
and  ianding  at  2  p.m..  Mountain  time. 

Workshop  2 — Houston,  Texas,  on 
March  5,  2003.  beginning  at  8:30  a.m. 
and  ending  at  2  p.m.,  Central  time. 

Workshop  3 — Washington,  DC,  on 
March  6.  2003.  beginning  at  8:30  a.m. 
and  ending  at  2  p.m.,  Eastern  time. 

Workshop  4 — Albuquerque,  New 
Mexico,  on  March  6,  2003,  beginning  at 
8:30  a.m.  and  ending  at  2  p.m.. 
Mountain  time. 
ADDRESSES:  The  workshop  locations  are: 

Workshop  1  will  be  held  at  the    . 
Minerals  Management  Service.  Denver 
Federal  Center,  6th  Avenue  and  Kipling 
Street,  Building  85,  Auditoriums  A-D, 
Denver.  Colorado,  80226-0165. 
telephone  number  (303)  231-3302. 

Workshop  2  will  be  held  at  Minerals 
Management  Service,  4141  North  Sam 
Houston  Parkway  East,  Houston,  Texas 
77032,  telephone  niunber  (281)  987- 
6800. 

Workshop  3  will  be  held  at  the  Main 
Interior  Building.  1849  C  Street.  NW., 
Washington,  DC  20240  (South 
Penthouse  Room),  telephone  number, 
(202)  208-3512. 

Workshop  4  will  be  held  at  the 
Wyndham  Albuquerque,  2910  Yale 
Boulevard  SE.,  Albuquerque,  New 
Mexico  87106,  telephone  number  (505) 
843-7000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Knueven,  Minerals  Management- 
Service.  Minerals  Revenue  Management 
Program.  P.O.  Box  25165.  MS  320B2, 
Denver,  Colorado  80225-0165,    ■ 
telephone  (303)  231-3316,  fax  niunber 
(303)  231-3781.  e-mail 
Paul.Knueven@mins.gov. 

SUPPLEMENTARY  INFORMATK)N:  MMS 
continues  to  evaluate  the  effectiveness 
and  efficiency  of  its  regulations.  We 
believe  that  the  Federal  oil  valuation 
rule  is  working  well  and  accomplishes 
its  objective  of  ensuring  a  fair  return  on 
federal  resources.  However,  with  our  3 
years  of  experience  with  the  current  rule 
and  our  5-year  experience  with  the 
royalty-in-kind  program,  we  have 
identified  certain  technical  issues 
needing  a  more  thorough  review. 

Accordingly,  MMS  is  seeking  public 
comment  and  recommendations  on  the 
following  specific  issues:  (1)  The  timing 
and  application  of  published  indices,  (2) 
the  calculation  of  location  and  quality 
differentials  where  lessees  do  not  have 
that  information,  (3)  allowable 
transportation  costs,  (4)  the  rate  of 
return  allowed  for  calculating  actual 
costs  under  non-arm's-length 
transportation  agreements,  and  (5)  how 
lessees  value  and  report  crude  oil 


disposed  of  under  joint  operating 
agreements. 

Because  we  believe  the  current  rule  is 
working  well  and  is  not  in  need  of 
extensive  revision,  we  request  that 
workshop  participants  focus  their 
comments  on  the  specific  issues 
identified  above.  However,  if  there  are 
other  significant  issues,  participants 
may  address  those  in  their  comments,  if 
time  permits. 

The  workshops  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  We  encoiuage  a 
workshop  atmosphere;  members  of  the 
public  are  encouraged  to  participate. 

For  building  security  measures,  each 
person  may  be  required  to  present  a 
picture  identification  to  gain  entry  to 
the  meetings. 

Dated:  February  5,  2003. 
Lucy  Querques  Denett,' 

Associate  Director  for  Minerals  Revenue 

Management. 

(FR  Doc.  03-3467  Filed  ?=aiT03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 

RIN  1010-AC24 

Establishing  Oil  Value  for  Royalty  Due 
on  Indian  Leases 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Reopening  of  public  comment 
period  and  notice  of  public  workshops. 

SUMMARY:  The  MMS  is  reopening  the 
public  comment  period  on  the  proposed 
rule  regarding  the  valuation  for  royalty 
purposes  of  crude  oil  produced  from 
Indian  leases. 

DATES:  We  must  receive  comments  on  or 
before  April  14,  2003. 
ADDRESSES:  Submit  written  comments 
directly  to  Sharron  L.  Gebhardt, 
Regulatory  Specialist,  Minerals 
Management  Service,  Mineral  Revenue 
Management,  P.O.  Box  25165,  MS 
320B2,  Denver,  Colorado  80225.  If  you 
use  an  overnight  courier  service,  our 
courier  address  is  Building  85,  Room  A- 
614,  Denver  Federal  Center,  Denver, 
Colorado  80225.  You  may  also  e-mail 
your  comments  to  us  at 
mnn.comments@mms.gov.  Also  include 
your  name  and  return  address.  Submit 
electronic  comments  as  an  ASCII  fil6 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If  you  do 
not  receive  a  confirmation  that  we  have 
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received  your  e-mail,  contact  Ms. 

Gebhardt  at  (303)  231-3211. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharron  L.  Gebhardt,  telephone  (303) 

231-3211,  FAX  (303)  231-3385,  e-mail 

ShaiTon.Gebhardt@mms.gov. 

SUPPLEMENTARY  INFORMATION:  The  MMS 

published  a  notice  of  proposed 
rulemaking  regarding  the  value  for 
royalty  purppses  of  crude  oil  produced 
from  Indian  leases  on  February  12, 1998 
(63  FR  7089)  and  a  supplementary 
proposed  rule  on  January  5,  2000  (65  FR 
403).  In  today's  Federal  Register,  MMS 
is  announcing  dates,  places,  and  times 
for  workshops  on  issues  related  to  the 
existing  rules  adopted  in  March  2000 
governing  the  valuation  for  royalty 
purposes  of  crude  oil  produced  from 
Federal  leases. 

The  workshops  will  address,  among 
other  things,  issues  related  to 
calculation  of  transportation  allowances 
(including  the  rate  of  return  allowed  for 
calculating  actual  costs  under  non- 
arm's-length  transportation 
arrangements),  timing  and  application 
of  published  index  prices,  and 
calculation  of  location  and  quality 
differentials  tuider  certain 
circumstances. 

Because  of  the  substantive  overlap 
between  these  issues  and  issues 
involved  in  the  proposed  Indian  oil 
valuation  rule,  and  to  give  persons 
interested  in  Indian  lease  issues  an  , 
opportunity  to  participate  in  the 
workshops,  MMS  is  reopening  the 
comment  period  on  the  proposed  Indian 
oil  valuation  rule  for  60  days  so  it  can 
Include  in  the  record  any  relevant 
comments  received.  The  MMS  then  can 
consider  those  comments  as  it  proceeds 
with  the  Indian  oil  valuation  rule. 

The  policy  of  the  Department  of  the 
Interior  is  to  give  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly,  you 
may  submit  your  written  comments, 
suggestions,  or  objections  regarding  this 
notice  to  the  location  identified  in  the 
ADDRESSES  section  of  this  notice.  You 
should  submit  comments  on  or  before 
the  date  identified  in  the  DATES  section 
of  this  notice. 

We  will  also  make  copies  of  the 
comments  available  for  public  review. 
Including  names  and  addresses  of 
respondents,  during  regular  business 
hours  at  our  offices  in  Lakewood, 
Colorado.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  public  record,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 


request  that  we  withhold  yoiu  name 
and/or  address,  state  this  prominently  at 
the  beginning  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  February  5,  2003. 
Lucy  Querques  Denett,. 

Associate  Director  for  Minerals  Revenue 

Management. 

[FR  Doc.  03-3466  Filed  2-11-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-02-108] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  intracoastai  Waterway,  South 
Branch  of  the  Elizabeth  River  to  the 
Ait)emarle  and  Chesapealce  Canal, 
Chesapealce,  VA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  change  the  operating  regulations  that 
govern  Qie  operation  of  the  Jordan 
(S337)  bridge,  the  Gilmerton  (US  13/ 
460)  bridge,  and  the  Dominion 
Boulevard  (US  17)  bridge  which  all  span 
the  Southern  Branch  of  the  Elizabeth 
River,  and  the  Centerville  Turnpike 
(SRI  70)  bridge  across  the  Albemarle  and 
Chesapeake  Canal.  We  propose  to 
extend  the  morning  and  evening  rush 
hour  closure  periods  between  one  hour 
and  one-half  hour  for  the  Jordan  and 
Gilmerton  bridges  and  to  add  rush  hour 
scheduled  openings  for  the  Gilmerton 
and  Centerville  Turnpike  bridges.  These 
regulations  are  necessary  to  relieve 
increased  vehicular  traffic  congestion 
during  weekday  rush  hours;  the  changes 
would  reduce  tyaffic  delays  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  14,  2003. 

ADDRESSES:  You  may  mall  comments 
and  related  material  to  Commander 
(Aowb),  Fifth  Coast  Guard  District, 
Federal  Building,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  they  may  be  hand 


delivered  to  the  same  address  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (757)  398-6222. 
The  Commander  (Aowb).  Fifth  Coa$t 
Guard  Dlstrtet  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
cop)ring  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
'ftiis  rulemaking  by  submitting 
oomments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-02-108). 
indicate  the  specific  section  of  this 
document  to  which  each  conuqent 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
an4  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  projliSsed  rule  in  view  of  them.  - 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  vmting  to  the 
Commander,  Fifth  Coast  Guard  District 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Virginia  Cut  of  the  Atlantic 
Intracoastai  Waterway  (AICW)  extends 
approximately  28  statute  miles  from  the 
Southern  Branch  of  the  Elizabeth  River 
to  the  North  Landing  River.  The  AICW 
is  used  by  recreational,  public,  and 
commercial  vessels.  General  regulations 
governing  the  operation  of  bridges  are 
set  out  in  33  CFR  117.1  through  117.49. 
Specific  drawbridge  regulations,  which 
supplement  the  general  regulations  for 
certain  AICW  bridges,  are  set  out  in  33 
'  CFR  117.997. 

The  City  of  Chesapeake  has  requested 
a  change  to  the  existing  regulations  for 
the  Jordan,  Gilmerton,  Dominion 
Boulevard  and  Centerville  Timipike 
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bridges  crossing  the  AICW,  in  order  to 
balance  the  needs  of  mariners  and 
motorists  transiting  in  and  around 
Chesapeake.  Bridge  openings  at  peak 
traffic  hours  during  the  weekdays  cause 
considerable  vehicle  traffic  backup.  The 
City  of  Chesapeake  is  seeking  to  reduce 
the  amount  of  vehicular  traffic 
congestion  during  the  weekday  morning 
and  evening  rush  hours.  The  City  of 
Chesapeake  is  also  seeking  to  change 
two  of  their  drawbridges;  Dominion 
Boulevard  and  Centerville  Turnpike 
bridges,  from  opening  on  signal  to 
opening  on  the  hour  and  half  hour 
between  peak  traffic  hours.  The 
following  bridges  would  be  affected  by 
this  proposal: 

Jordan  Bridge 

The  current  regiJations  require  the 
Jordan  Bridge  across  the  Southern 
Branch  of  the  Elizabeth  River,  at  AICW 
mile  2.8,  to  open  on  signal  at  any  time 
for  public  vessels  of  the  United  States, 
vessels  in  distress,  commercial  vessels 
carrying  liquefied  flammable  gas  or 
other  harmful  substances,  and 
commercial  and/or  public  vessels 
assisting  in  any  emergency  situation. 
From  6:30  a.m.  to  7:30  a.m.  and  from 
3:30  p.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  need  not  open  during  rush  hour 
closure  periods  for  the  passage  of 
certain  recreational  craft  or  commercial 
vessels  and  it  need  not  open  during  rush 
hour  restrictions  for  commercial  cargo 
vessels,  including  tugs  and  tows,  unless 
2  hours  advance  notice  has  been  given 
to  the  Jordan  Bridge  Office  at  (757)  545- 
4695.  At  all  other  times,  the  draw  opens 
on  signal. 

The  City  of  Chesapeake,  through  a 
Resolution  submitted  by  the  Chesapeake 
City  Council,  has  requested  changes  in 
the  regulations  governing  the  Jordan 
Bridge.  They  requested  a  change  in  the 
hours  the  draw  would  open  during  the 
morning  and  evening  rush  hours  to  6:30 
a.m.  to  8:30  a.m.  and  to  3:30  p.m.  to  5:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  This  change  would 
extend  the  morning  closure  period  by 
one  hour  and  the  evening  closure  period 
by  a  half  hour.  The  provision  allowing 
vessels  in  distress,  public  vessels  of  the 
United  States,  and  commercial  and 
public  vessels  assisting  in  any 
emergency  passage  through  the  bridge  at 
any  time  would  be  removed  since  this 
provision  is  addressed  in  33  CFR 
117.31.  Vessels  carrying  liquefied 
flammable  gas  and  other  hazardous 
materials  would  still  have  unimpeded 
access  through  the  bridge  at  any  time. 

The  proposal  to  continue  to  allow 
vessels  carrying  liquefied  flammable  gas 
or  other  hazardous  materials  unimpeded 


access  through  the  bridge  at  any  time 
was  made  based  on  the  hazards 
involved  in  shipping  liquefied 
flammable  gas  and  to  maintain  safety 
along  the  Southern  Branch  of  the 
Elizabeth  River.  The  Coast  Guard 
Marine  Safety  Office,  Hampton  Roads, 
issues  safety  zones  each  time  liquefied 
flammable  gas  is  transported  through 
the  Port  of  Hampton  Roads. 

Since  tugs  and  tugs  with  tows  have  no 
place  to  tie  up  in  the  proximity  of  the 
bridge  to  wait  for  a  bridge  opening,  it  is 
proposed  to  continue  to  include  them  in 
the  2-hour  advance  notice  requirement 
as  well  as  commercial  cargo  vessels 
requiring  high  tide  to  transit.  During  the  . 
spring  and  fall  months,  the  flow  of 
recreational  vessels  is  constant  due  to 
vessel  owners  that  are  referred  to  as 
"snow  birds".  Owners  of  these 
recreational  vessels  are  either  transiting 
north  to  south  towards  a  warmer  climate 
in  the  fall  or  south  to  north  towards  a 
cooler  climate  in  the  spring  and  this  can 
result  in  excessive  bridge  openings 
during  rush  hoiu  due  to  their  numbers. 
The  proposal  to  continue  to  restrict 
recreational  vessels  during  the  morning 
and  evening  rush  hour  is  based  on  the 
need  to  limit  the  openings  of  the  draw 
during  these  hoiurs  to  aid  in  relieving 
highway  congestion  currently  being 
experienced  at  this  bridge. 

The  request  for  the  change  to  the 
regulations  is  based  on  increasing  area 
highway  congestion,  the  lengthy  delays 
to  cross  bridges  due  to  area  growth  that 
is  resulting  in  more  motorists  on  the 
highways.  The  area's  bridges  and 
bridge-tunnel  complexes  are 
experiencing  increasing  congestion 
which  can  be  partially  remedied  by 
extending  the  bridge  closure  periods 
during  peak  traffic  hours  to  help  keep 
the  main  highway  arteries  fr-ee  flowing. 
The  Jordan  Bridge  is  a  vital  link 
between  the  cities  of  Portsmouth  and 
Chesapeake  used  widely  by  motorists 
that  work  at  the  Norfolk  Naval 
Shipyard,  other  Federal  agencies  located 
within  the  shipyard  as  well  as  within 
Portsmouth,  and  other  industries  and 
businesses  in  Portsmouth  and 
Chesapeake. 

The  City's  request  to  extend  the 
morning  and  evening  hour  closure 
periods  Monday  through  Friday,  except 
Federal  holidays,  is  based  on  the  need 
to  reduce  traffic  congestion.  The  current 
schedule  has  been  successful;  however, 
it  needs  to  be  expanded  since  the  last 
time  the  regulations  governing  the 
operation  of  the  Jordan  Bridge  were 
updated  was  in  the  summer  of  1990.  A 
Final  Rule  (58  FR  16122)  was  published 
March  25, 1993.  Since  then  the  current 
closure  periods  have  not  been  sufficient 


to  accommodate  the  increase  in 
vehicular  traffic  crossing  this  bridge. 

Weekday  vehicular  traffic  submitted 
by  the  City  of  Chesapeake  revealed  that 
approximately  825  vehicles  cross  over 
the  bridge  diuing  the  morning  rush  hour 
and  approximately  2500  cross  over  the 
bridge  during  the  evening  rush  hour. 

The  Coast  Guard  studied  the  City  of 
Chesapeake's  drawlogs  for  the  Jordan 
Bridge  for  2001,  Monday  through 
Friday,  except  Federal  holidays, 
between  the  hours  of  7:30  a.m.  to  8:30 
a.m...and  5  p.m.  to  5:30  p.m.  to 
determine  how  often  the  draw  opened 
for  the  passage  of  vessels.  The  logs 
reveled  that  during  the  requested 
extended  rush  hour  closure  periods,  the 
draw  opened  a  total  of  637  times  for 
2001.  April  had  the  highest  niunber  of 
openings;  92  times  during  the  morning 
and  72  times  during  the  evening. 
Recreational  vessels  requesting  opening 
during  the  requested  hours  of  extension 
totaled  30  for  May  2001,  365  for  October 
2001,  and  167  for  November.  Based  on  ' 
the  fr^uency  of  bridge  openings  and 
the  increase  in  vehicular  traffic,  the  City 
of  Chesapeake's  request  to  extend  the 
morning  and  evening  rush  hours 
appears  reasonable. 

GUmerton  Bridge 

Current  regulations  require  the 
Gilmerton  Bridge  across  the  Southern 
Branch  of  the  Elizabeth  River,  AICW 
mile  5.8.  to  open  on  signal  at  any  time 
for  public  vessels  of  the  United  State^, 
vessels  in  distress,  commercial  vessels 
carrying  liquefied  flammable  gas  or 
other  harmful  substances,  and 
commercial  and/or  public  vessels 
assisting  in  any  emergency  situation. 
From  6:30  a.m.  to  8  a.m.  and  from  3:30 
p.m.  to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays  the  bridge  need 
not  open  during  rush  hour  closiue 
periods  for  the  passage  of  certain 
recreational  craft  or  commercial  vessels 
and  need  not  open  during  rush  hour 
closure  periods  for  commercial  cargo 
vessels,  including  tugs,  and  tugs  with 
tows,  unless  2  hours  advance  notice  has 
been  given  to  the  Gilmerton  Bridge  at 
(757)  545-1512.  The  draw  opens  on 
simal  at  all  ottter  times. 

The  City  of  Chesapeake,  through  a 
Resolution  submitted  by  the  Chesapeake 
City  Council,  has  requested  changes  in 
the  regulations  governing  the  Gilmerton 
Bridge.  They  requested  a  change  in  the 
hours  the  draw  would  open  diu-ing  the 
morning  and  evening  rush  hours  to  6:30 
a.m.  to  8:30  a.m.  and  to  3:30  p.m.  to  5:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays.  This  change  would 
extend  the  morning  closure  period  by  a 
half  hour  and  extend  the  evening 
closure  period  by  a  half  hour.  The 
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provision  flowing  vessels  in  distress, 
public  vessels  of  the  United  States,  and/ 
or  conunercial  and  public  vessels 
assisting  in  any  emergency  passage 
through  the  bridge  at  any  time  would  be 
removed  since  this  provision  is 
addressed  in  33  CFR  117.31.  Vessels 
carrying  liquefied  flammable  gas  and 
other  hazardous  materials  would  still  be 
given  access  through  the  bridge  at  any 
time. 

The  proposal  to  continue  to  provide 
vessels  carrying  liquefied  flammable  gas 
or  hazardous  materials  unimpeded 
access  through  the  bridge  at  any  time 
with  no  restrictions  was  made  based  on    / 
the  hazards  involved  in  shipping 
liquefied  flammable  gas  and  to  maintain 
safety  along  the  Southern  Branch  of  the 
Elizabeth  River.  The  Hampton  Roads 
Marine  Safety  Office  issues  safety  zones 
each  time  a  liquefied  flammable  gas 
carrier  is  transiting  the  Port  of  Hampton 
Roads.  Also,  since  tugs,  and  tugs  with 
tows  have  no  place  to  tie  up  in  the 
proximity  of  the  bridge  to  wait  for  a 
bridge  opening,  it  is  proposed  to 
continue  to  include  them  in  the  2-hour 
advance  notice  requirement  provision, 
as  well  as  commercial  cargo  vessels 
requiring  high  tide  to  transit.  During  the 
spring  and  fall  months,  the  flow  of 
recreational  vessels  is  constant  due  to 
vessel  owners  that  are  referred  to  as 
"snowbirds".  Owners  of  these 
recreatioucil  vessels  are  either  transiting 
north  to  south  towards  a  warmer  climate 
in  the  fall  or  south  to  north  towards  a 
cooler  climate  in  the  spring  and  this  can 
result  in  excessive  bridge  openings 
during  rush  hour  closure  periods  due  to 
their  numbers.  The  proposal  to  expand 
the  closure  periods  for  recreational 
vessels  during  the  morning  and  evening 
rush  hour  is  based  on  the  need  to  limit 
the  openings  of  the  draw  during  these 
hours  to  aid  in  relieving  highway 
congestion  currently  being  experienced 
at  this  bridge. 

The  request  for  the  change  to  the 
regulations  is  based  on  increasing  area 
highway  congestion  and  lengthy  delays 
across  bridges  due  to  area  growth  that  is 
resulting  in  more  motorists  on  the 
highways.  The  Gilmerton  Bridge  is 
another  vital  link  between  the  cities  of 
Portsmouth  and  Chesapeake  and  is  used 
widely  by  motorists  that  work  at  the 
Norfolk  Naval  Shipyard,  other  Federal 
agencies  located  within  the  shipyard  as 
well  as  within  Portsmouth,  and  other 
industries  and  businesses  in  Portsmouth 
and  Chesapeake. 

The  City's  request  to  extend  the 
morning  and  evening  closure  periods 
Monday  through  Friday,  except  Federal 
holidays,  is  based  on  the  need  to  reduce 
traffic  congestion.  November  1994  was 
the  last  time  the  regulations  governing 


the  operation  of  this  drawbridge  were 
updated.  A  Final  Rule  (60  FR  37365) 
was  published  July  20, 1995.  Since 
1994,  area  groviirth  has  continued  and  the 
current  closure  periods  are  not 
sufficient  to  accommodate  the  increase, 
in  vehicular  traffic  crossing  this  bridge. 
Weekday  vehicular  traffic  counts 
submitted  by  the  City  of  Chesapeake 
revealed  that  during  the  morning  rush 
hoiu",  approximately  2200  vehicles  cross 
the  Gilmerton  Bridge.  Dming  the 
evening  rush  hoiu^s,  approximately  3000 
vehicles  cross  over  this  bridge. 

The  Coast  Guard  studied  the  City  of 
Chesapeake's  drawlogs  for  the 
Gilmerton  Bridge  for  the  year  of  2001 , 
Monday  through  Friday,  except  Federal 
holidays,  between  the  hours  of  8  a.m.  to 
8:30  a.m.  to  5  p.m.  to  5:30  p.m.  to 
determine  how  often  the  draw  opened 
for  the  passage  of  vessels.  The  logs 
revealed  that  during  the  requested  haif- 
hour  extension  of  the  morning  and 
evening  rush  hours,  the  draw  opened  a 
total  of  223  times  in  the  morning  and 
235  times  in  the  evening.  The  highest 
number  of  openings  occurred  during  the 
spring  months  and  the  fall  months.  The 
lowest  openings  occurred  in  February 
when  vessel  traffic  is  at  its  lowest  due 
to  the  cold  weather.  Based  on  the 
number  of  vehicles  that  cross  this  bridge 
during  the  morning  and  evening  rush 
hours  and  the  frequency  of  bridge 
openings  during  the  same  time,  the  City 
of  Chesapeake's  request  to  extend  the 
morning  and  evening  rush  hours  by  a 
half-hour  appears  reasonable. 

Dominion  Boulevard 

Current  regulations  require  the 
Dominion  Boulevard  Bridge  across  the 
Southern  Branch  of  the  Elizabeth  River, 
AICW  mile  8.8,  to  open  on  signal  except 
from  7  a.m.  to  9  a.m.  and  from  4  p.m. 
to  6  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  the  drawbridge 
need  not  open  for  the  passage  of 
recreational  vessels.  Vessels  in  an 
emergency  involving  danger  to  life  or 
property  shall  be  passed  at  any  time. 

Tne  City  of  Chesapeake,  through  a 
Resolution  submitted  by  Chesapeake 
City  Council,  has  requested  changes  in 
the  regiUations  governing  the  operation 
of  the  Dominion  Boidevard  Bridge  also 
known  as  the  Steel  Bridge.  This  request 
would  change  the  rush  hour  restrictions 
to  6:30  a.m.  to  8:30  a.m.  and  to  5  p.m. 
to  7  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  This  change 
would  extend  the  morning  rush  hour  by 
a  half  hour  at  the  beginning  and  reduce 
it  by  one  half  hour  at  the  end.  The 
evening  rush  hour  would  begin  an  horn- 
later  and  last  an  hour  later.  A  new 
provision  would  be  added  to  change  on 
demand  openings  to  opening  on  signal 


on  the  hour  and  half-hoiu,  between  8:30 
a.m.  to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  provision 
to  allow  vessels  in  an  emergency 
involving  danger  to  life  or  property 
would  be  removed  since  this  provision 
is  addressed  in  33  CFR  117.31.  The  City 
of  Chesapeake  also  requested  that  new 
provisions  be  included  allowing  vessels 
canying  liquefied  flammable  gas  or 
other  hazardous  materials  access 
through  the  bridge  at  any  time,  tugs  and 
tugs  with  tows  and  commercial  cargo 
vessels  access  through  the  bridge  with  a 
2-hour  advance  notification,  and 
delaying  the  draw  for  io  minutes  for  an 
approaching  vessel  or  vessels  waiting  to 
pass  through  the  drawspan.  Recreational 
vessels  would  continue  to  be  subject  to 
the  closure  periods  during  the  morning 
and  evening  rush  hours.  At  all  other 
times,  the  draw  would  open  on.  signal. 

The  proposal  to  allow  vessels  carrying 
liquefied  flammable  gas  or  hazardous 
materials  unimpeded  access  through  the 
bridge  at  any  time  with  no  restrictions 
was  made  based  on  the  hazards 
involved  in  shipping  liquefied 
flammable  gas  and  to  maintain  safety 
along  the  Southern  Branch  of  the 
Elizabeth  River.  The  Coast  Guard 
Marine  Safety  Office,  Hampton  Roads, 
issues  safety  zones  each  time  a  liquefied 
flammable  gas  carrier  is  transiting  the 
Port  of  Hampton  Roads.  Also,  since  tugs 
and  tugs  with  tows  have  no  place  to  tie 
up  in  the  proximity  of  the  bridge  to  wait 
for  a  bridge  opening,  it  is  proposed  to 
continue  to  include  them  in  the  2-hour 
advance  notice  requirement  provision, 
as  well  as  commercial  cargo  vessels 
requiring  high  tide  to  transit.  During  the 
spring  and  fall  months,  the  flow  of 
recreational  vessels  is  constant  due  to 
vessel  owTiers  referred  to  as 
"snowbirds".  Owners  of  these 
recreational  vessels  are  either  transiting 
north  to  south  towards  a  warmer  climate 
in  the  fall  or  south  to  north  towards  a 
cooler  climate  in  the  spring  and  this  can 
result  in  excessive  bridge  openings 
during  rush  hour  restrictions  due  to 
their  numbers.  The  proposal  to  continue 
to  restrict  recreational  vessels  during  the 
morning  and  evening  rush  hour  is  based 
on  the  need  to  limit  the  openings  of  the 
draw  during  these  hours  to  aid  in 
relieving  highway  congestion  currently 
being  experienced  at  this  bridge. 

The  request  for  the  change  to  the 
regulations  is  based  on  increasing  area 
highway  congestion  and  lengthy  delays 
at  the  Dominion  Boulevard  Bridge.  The 
Dominion  Boulevard  Bridge  is  one  of 
the  vital  links  to  those  who  live  and 
work  in  the  Great  Bridge  area  of 
Chesapeake.  Bridge  openings  during 
rush  hours  severely  disrupt  vehicular 
traffic.  The  need  to  extend  bridge 
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closure  periods  during  peak  traffic 
hours  far  exceeds  the  need  to  maintain 
the  Dominion  Boulevard  Bridge  at  its 
present  regulated  schedule. 

The  City's  request  to  extend  the 
morning  and  evening  closure  periods 
Monday  through  Friday,  except  Federal 
holidays,  is  based  on  the  need  to  reduce 
traffic  congestion.  The  current  schedule 
was  updated  December  26,  1995  in  a 
Final  Rule  (61  FR  1714)  and  worked  for 
a  while,  but  as  a  result  of  urban 
development,  Dominion  Boulevard  has 
become  a  heavily  traveled  thoroughfare 
and  the  current  closure  periods  are  no 
longer  sufficient  to  accommodate  the     • 
increase  in  vehicles  crossing  this  bridge 
during  rush  hour.  The  City  of 
Chesapeake  studied  weekday  vehicular 
traffic  counts  during  the  morning  and 
evening  rush  hours.  The  average"  vehicle 
traffic  count  during  a  weekday  morning 
rush  hour  for  this  bridge  is 
approximatiely  2500  and  for  the  evening 
rush  hour,  the  vehicle  count  is 
approximately  2000. 

The  Coast  Guard  studied  the  City  of 
Chesapeake's  drawlogs  for  the 
Dominion  Boulevard  Bridge  for  the  year 
2001.  Monday  through  Friday,  except 
Federal  holidays  between  the  hours  of 
6:30  a.m.  to  7  a.m.,  8:30  a.m.  to  9  a.m., 
4  p.m.  to  5  p.m.  and  6  p.m.  to  7  p.m. 
to  determine  how  often  the  draw 
opened  for  the  passage  of  vessels.  The 
logs  revealed  that  during  the  requested 
morning  and  evening  rush  hour 
extensions,  the  draw  opened  a  total  of 
252  times  during  the  morning  and  350 
times  during  the' evening.  The  highest 
number  of  openings  occurred  May 
through  November.  The  highest  number 
of  recreational  vessels  passing  through 
this  bridge  during  ^e  extended  hours  of 
closure  periods  requested  by  the  City 
was  275  in  May  2001  and  245  in 
October  of  2001.  The  lowest  number  of 
openings  occurred  in  February.  March 
and  December  due  to  the  cold  weather 
when  boating  is  at  its  lowest.  Based  on 
the  number  of  vehicles  that  cross  this 
bridge  during  the  morning  and  evening 
rush  hours  and  the  frequency  of  bridge 
openings  during  the  same  time,  the  City 
of  Chesapeake's  request  to  extend  the 
morning  and  evening  rush  hours 
appears  reasonable. 

CentjsrviUe  Turnpike 

Current  regulations  that  govern  the 
operation  of  the  Centerville  Turnpike 
Bridge  across  the  Albemarle  and 
Chesapeake  Canal,  AICW  mile  15.2, 
require  the  bridge  to  open  on  signal 
except  from  7  a.m.  to  7  p.m.  the  draw 
need  only  be  opened  on  the  hour  and 
half-hour,  seven  days  a  week  year- 
round,  for  the  passage  of  recreational 
vessels.  Public  vessels  of  the  United 


States,  commercial  vessels  and  vessels 
in  an  emergency  condition  which 
present  danger  to  life  or  property  shall 
be  passed  at  any  time. 

The  City  of  Chesapeake,  throygh  a 
Resolution  submitted  by  the  Chesapeake 
City  Council,  has  requested  changes  in 
the  regulations  governing  the 
Centerville  Turnpike  Bridge.  Provisions 
would  be  added  to  close  the  drawspan 
between  the  hours  of  6:30  a.m.  to  8:30 
.a.m.  and  from  4  p.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
allow  commercial  cargo  vessels,  tugs, 
and  tugs  with  tows  access  through  the 
bridge  at  any  time  provided  a  2-hour 
advance  notification  is  made,  and 
would  subject  certain  recreational 
vessels  and  commercial  vessels  to  the 
morning  and  evening  rush  hour  closure 
periods.  The  City  also  requested  that  the 
draw  open  only  on  the  hour  and  half 
hour  between  8J30  a.m.  and  4  p.m. 
seven  days  a  week.  Since  the  rush  hour 
closure  periods  are  only  for  the 
weekday,  the  hour  and  half  hour 
openings  would  apply  between  8:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays  and  not 
seven  days  a  week.  The  rest  of  the  time 
the  draw  would  open  on  signal.  The 
Coast  Guard  is  adding  to  the  City's 
request  that  the  draw  shall  open  on 
signal  for  the  passage  of  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials.  Coast  Guard 
Marine  Safety  Office,  Hampton  Roads, 
confirmed  that  there  is  a  commercial 
facility  located  past  the  CenterviHe 
Turnpike  bridge  that  receives  deliveries 
of  fuel  that  is  transported  by  barges. 

The  proposal  to  allow  vessels  carrying 
liquefied  flammable  gas  or  hazardous 
materials  unimpeded  access  through  the 
bridge  at  any  time  with  no  restrictions 
was  made  based  on  the  hazards 
involved  in  shipping  liquefied 
flammable  gas  and  to  maintain  safety 
along  the  Albemarle  and  Chesapeake 
Canal.  The  Coast  Guard  Marine  Safety 
Office,  Hampton  Roads,  issues  safety 
zones  each  time  a  liquefied  flammable 
gas  carrier  is  transiting  the  Port  of 
Hampton  Roads.  Also,  since  tugs,  and 
tugs  with  tows  have  no  place  to  tie  up 
in  the  vicinity  of  the  bridge  to  wait  for 
a  bridge  opening,  it  is  proposed  to 
•*Tnclude  them  in  the  2-hour  advance 
notice  requirement  provision,  as  well  as 
commercial  cargo  vessels  requiring  high 
tide  to  transit.  During  the  spring  and  fall 
months,  the  flow  of  recreational  vessels 
is  constant  due  to  vessel  owners  referred 
to  as  "snowbirds".  Owners  of  these 
recreational  vessels  are  either  transiting 
north  to  south  towards  a  warmer  climate 
in  the  fall  or  south  to  north  towards  a 
cooler  climate  in  the  spring  and  this  can 
result  in  excessive  bridge  openings  - 


during  rush  hour  closure  periods  due  to 
their  nvunbers.  The  proposal  to  continue 
to  restrict  recreational  vessels  during  the 
morning  and  evening  rush  hour  is  based 
on  the  need  to  limit  the  openings  of  the 
draw  during  these  hours  to  aid  in 
relieving  highway  congestion  currently 
being  experienced  at  this  bridge. 

The  City's  request  to  provide  morning 
and  evening  closure  periods  forbridge 
openings  Monday  through  Friday, 
except  Federal  holidays,  is  based  on  the 
large  volimie  of  highway  traffic  that 
occurs  at  this  location.  Centerville 
Turnpike  is  a  small  two-lane  road  that 
accommodates  large  volumes  of 
highway  traffic.  The  highway  traffic  is  a  ' 
result  of  the  population  growth  in 
Chesapeake  and  is  causing  lengthy 
delays  to  motorists  who  use  this  bridge 
daily  going  to  and  fi-om  home  to  work. 
The  current  schedule  was  updated  as  a 
Final  Rule  September  30. 1991  {56  FE 
49410).  A  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  (63 
FR  26792.  June  2.  1998)  for  the 
Centerville  Turnpike  Bridge  proposing  a 
change  to  the  current  operating 
schedule.  The  request  was  made  by  the 
City  of  Chesapeake  to  provide' rush  horn- 
closure  periods  in  the  morning  and 
evening,  Monday  through  Friday 
including  Federal  holidays  from  April  1 
to  November  30.  The  remainder  of  the 
time,  the  bridge  would  open  on  signal. 
Comments-  received  as  a  result  of  the 
NPRM  were  from  marina  owners  located 
on  the  AICW.  They  expressed  concern 
that  the  closure  periods  would  have  a 
negative  impact  on  their  business.  The 
City  of  Chesapeake  was  informed  of 
these  conmients  and  decided  based  on 
their  conversations  with  these  business 
owners  to  provide  a  new  proposal  for 
the  Centerville  Turnpike  Bridge.  The 
new  proposal  took  the  place  of  the 
NPRM  and  provided  a  comprehensive 
sequencing  of  all  of  the  AICW  bridges  in 
Chesapeake  that  the  City  felt  would 
.  minimize  inconvenience  to  the 
maritime  industry.  The  Coast  Guard 
tested  the  City's  new  proposal  by 
transiting  the  AICW  in  a  Coast  Guard 
41 -foot  Search  and  Rescue  vessel 
traveling  10  knots.  The  Coast  Guard 
determined  the  speed  of  travel  was  the 
average  speed  the  majority  of  boaters 
traveled  along  this  waterway.  It  was 
determined  after  the  test  was  completed 
that  the  City's  request  did  not  meet  the 
reasonable  needs  of  navigation. 
Data  received  from  the  City  of 
Chesapeake  revealed  highway  traffic 
counts  at  tbe  Centerville  Turnpike 
Bridge  has  increased  from  13,700  per 
day  to  over  16.000  per  day.  Weekday 
traffic  counts  submitted  by  the  City 
revealed  over  4500  vehicles  cross  over 
the  Centerville  Turnpike  Bridge  during 
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the  morning  rush  hours  and  over  3300 
cross  over  this  bridge  during  the 
evening  rush  hours. 

The  Coast  Guard  studied  the  City  of 
Chesapeake's  drawlogs  for  the 
Centerville  Turnpike  Bridge  for  the  year 
of  2001.  Monday  through  Friday,  except 
Federal  holidays,  between  the  hours  of 
6:30  a.m.  to  8:30  a.m.  and  4:30  p.m.  to 
6  p.m.  to  determine  how  often  the  draw 
opened  for  the  passage  of  vessels.  The 
logs  revealed  that  during  the  requested 
morning  and  evening  rush  hours,  the 
draw  opened  a  total  of  395  times  in  the 
morning  and  414  times  in  the  evening. 
Vessel  traffic  through  this  bridge  was  at 
it's  highest  fi-om  April  to  November 
2001.  In  May  vessels  totaled  255  and  in 
October  vessels  totaled  305.  Since  this 
bridge  currently  does  not  have  a 
morning  or  evening  rush  hour  schedule 
and  based  on  the  number  of  vehicles 
crossing  this  bridge  and  the  high 
number  of  openings  occurring  during 
the  requested  morning  and  evening  rush 
hours,  the  City  of  Chesapeake's  request 
appears  reasonable. 

.  Discussion  of  Proposed  Rule 

Jordan  Bridge 

•The  Coast  Guard  proposes  to  amend 
the  substance  of  §  117.997(b)  that 
governs  the  Jordan  Bridge,  across  the 
Southern  Branch  of  the  Elizabeth  River, 
AICW  mile  2.8.  in  Chesapeake.  Virginia. 
The  proposed  change  to  paragraph  (b)(1) 
would  require  the  bridge  to  open  on 
signal  at  any  time  for  conunercial 
vessels  carrying  liquefied  flammable  gas 
or  other  hazardous  materials.  Paragraph 
(b)(2)  would  expand  the  closiu-e  periods 
diuing  rush  hour  from  6:30  a.m.  to  8:30 
a.m.  and  fi-om  3:30  p.m.  to  5:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Paragraph  (b)(2)(i)  would 
change  the  wording  of  pleasure  craft  to 
recreational  vessel. 

Gilmerton  Bridge  '      ~ 

The  Coast  Guard  proposes  to  amend 
the  substance  of  §  117.997  (d)  that 
governs  the  Gilmerton  Bridge,  across  the 
Southern  Branch  of  the  Elizabeth  River. 
AICW  mile  5.8.  in  Chesapeake.  Virginia. 
The  proposed  change  to  paragraph  (d)(1) 
woidd  require  the  bridge  to  open  on 
signal  at  any  time  for  commercial 
vessels  carrying  liquefied  flammable  gas 
or  other  hazardous  materials.  Paragraph 
(d)(2)  would  expand  the  closure  period 
during  rush  hour  fi-om  6:30  a.m.  to  8:30 
a.m.  and  fi-om  3:30  p.m.  to  5:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Paragraph  (d)(2)(i>  would 
change  the  wording  of  pleasure  craft  to 
recreational  vessel. 


Dominion  Boulevard  Bridge 

The  Coast  Guard  proposes  to  amend 
both  the  form  and  substance  of 
§  117.997  (f)  which  governs  the 
Dominion  Boulevard  Bridge,  across  the 
Southern  Branch  of  the  Elizabeth  River. 
AICW  mile  8.8.  in  Chesapeake,  Virginia. 
The  proposed  change  to  paragraph  (f)(1) 
would  require  the  bridge  to  open  on 
signal  at  any  time  for  commercial 
vessels  carrying  liquefied  flammable  gas 
or  hazardous  materials.  Paragraph  {f)(2) 
would  establish  closiu-e  periods  for  the 
bridge  during  rush  hours  from  6:30  a.m. 
to  8:30  a.m.  and  from  5  p.m.  to  7  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Paragraph  (f){2)(i)  would 
establish  that  the  bridge  need  not  open 
for  the  passage  of  recreational  or 
commercial  vessels  during  those  closure 
periods  that  do  no  qualify  under 
paragraph  (f)(2)(ii)  of  this  seCttbn. 
Paragraph  (f)(2)(ii)  would  establish  that 
the  bridge  need  not  open  for  commercial 
cargo  vessels,  including  tugs,  and  tugs 
with  tows,  unless  2  hours  advance 
notice  is  given  to  the  Dominion 
Boulevard  Bridge  at  (757)  547-0521. 
Paragraph  (f)(3)  would  establish 
scheduled  opening  for  the  bridge  on  the 
hour  and  half  hour  from  8:30  a.m.  to  5 
p. in.,  Monday  through  Friday,  except 
Federal  holidays.  Paragraph  (f)(4)  would 
establish  discretion  for  the  drawtender 
to  delay  the  opening  up  to  10  minutes 
pass  the  hour  and  half  hour  for  the 
passage  of  approaching  vessels  and  any 
other  vessels  that  are  waiting  to  pass. 
Paragraph  (f)(5)  would  establish  that  the 
bridge  would  open  on  signal  at  all  other 
times. 

Centerville  Turnpike  Bridge 

The  Coast  Guard  proposes  to  amend 
both  the  form  and  substance  of 
§  117.997(1)  that  governs  the  Centerville 
Turnpike  Bridge,  across  the  Albemarle 
and  Chesapeake  Canal.  AICW  mile  15.2. 
in  Chesapeake,  Virginia.  Paragraph  (i)(l) 
would  require  the  bridge  to  open  at  any 
time  for  commercial  vessels  carrying 
liquefied  flammable  gas  or  hazardous 
materials.  Paragraph  (i)(2)  would 
establish  closiue  periods  for  rush  hour 
from  6:30  a.m.  to  8:30  a.m.  and  fiom  4 
p.m.  to  6  p.m..  Monday  through  Friday, 
except  Federal  holidays.  Paragraph 
(i)(2)(i)  would  establish  that  the  bridge 
need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  (i)(2)(ii)  of  this 
section.  Paragraph  (i){2)(ii)  would 
est^lish  that  the  bridge  need  not  open 
for  commercial  cargo  vessels,  including 
tugs,  and  tugs  with  tows,  unless  2  hours 
advance  notice  has  been  given  to  the 
Centerville  Turnpike  Bridge  at  (757) 
547-3632.  Paragraph  {i)(3)  would 


establish  a  schedule  for  bridge  openings 
on  the  hour  and  half  hour  fi-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Paragraph  (i)(4) 
would  give  discretion  to  the  drawtender 
to  delay  the  opening  10  minutes  pass 
the  hour/half  hour  for  the  passage  of  the 
approaching  vessel  and  any  other 
vessels  that  are  waiting  to  pass. 
Paragraph  (i)(5)  would  establish  that  the 
bridge  would  open  on  signal  at  all  other 
times. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regidatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3J  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  imder  the  regidatory 
policies  and  procediu«s  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  prpposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary. 

We  reached  this  conclusion  based  on 
the  fact  that  the  proposed  changes  have 
only  a  minimal  impact  on  maritime 
traffic  transiting  the  bridges.  Mariners 
can  plan  their  transits  in  accordance 
with  the  scheduled  bridge  openings,  to 
further  minimize  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independendy 
ovsmed  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"rhe  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  only  adds  minimal 
restrictions  to  the  movement  of 
navigation,  and  mariners  who  plan  their 
transits  in  accordance  with  the  schedule 
bridge  openings  and  minimize  delay. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
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and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Ann  B. 
Deaton.  Bridge  Administrator,  Fifth 
Coast  Guard  District.  (757)  398-6222. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3502.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  12132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  if  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental  . 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 


Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 


We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  woul4  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might. disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  if  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaborati(/ti  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comment  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  State  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 


is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  499: 49  CFR  1.46:  33 
CFR  1.05-l(g):  section  117.2.'i5  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  In  §  117.997  paragraphs  (b)(1), 
(b)(2)  introductory  text,  (b)(2)(i),  (d)(1). 
(d)(2)  introductory  text.  (d)(2)(i).  (f)  and 
(i)  are  revised  to  read  as  follows: 

§117.997  Atlantic  Intracoastal  Waterway, 
South  Brancti  of  ttie  Ellzalietti  River  to  the 
Albemarle  and  Chesapeake  Canal 

*         *         *         *         * 

(b)  *  *  * 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying    ■ 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  3:30  p.m.  to  5:30  p.m..  Monday 
through  Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (b)(2)(ii) 
of  this  section. 

(d)  *  *  * 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  3:30  p.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (d)(2)(ii) 
of  this  section. 
***** 

(f)  The  draw  of  the  Dominion 
Boulevard  (US  17)  bridge,  mile  8.8,  in 
Chesapeake: 

(1)  Shall  open  on  signal  St  any  tinie 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  5  p.m.  to  7  p.m..  Monday  through 
Friday;  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (f)(2)(ii) 
of  this  section. 
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(ii)  Need  not  open  for  commercial 
cargo  vessels,  including  tugs,  and  tugs 
with  tows,  unless  2  hours  advance 
notice  has  been  given  to  the  Dominion 
Boulevard  Bridge  at  (757)  547-0521. 

(3)  From  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  draw  need  be  opened  only  on  the 
hour  and  half  hour. 

(4)  If  any  vessel  is  approaching  the 
bridge  and  cannot  reach  the  draw 
exactly  on  the  hour  or  half  hour,  the 
drawtender  may  delay  the  opening  up  to 
ten  minutes  pass  the  hour  or  half  hour 
for  the  passage  of  the  approaching 
vessel  and  any  other  vessels  that  are 
waiting  to  pass. 

(5)  Shall  open  on  signal  at  all  other 
times. 

***** 

(i)  The  draw  of  the  Centerville 
Turnpike  (SRI  70)  bridge  across  the 
Albemarle  and  Chesapeake  Canal  „  mile 
15.2.  at  Chesapeake: 

(1)  Shall  open  on  signal  at  any  time- 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  4  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  (i)(l)(ii)  of  this 
section. 

(ii)  Need  not  open  for  commercial 
cargo  vessels,  including  tugs,  and  tugs 
with  tows,  unless  2  hours  advance 
notice  has  been  given  to  the  Centerville 
Turnpike  Bridge  at  (757)  547-3632. 

(3)  From  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  draw  need  only  be  opened  on  the 
hour  and  half  hour. 

(4)  If  any  vessel  is  approaching  the 
bridge  and  cannot  reach  the  draw 
exactly  on  the  hour  or  half  hour,  the 
drawtender  may  delay  the  opening  ten 
minutes  pass  the  hour  or  half  hour  for 
the  passage  of  the  approaching  vessel 
and  any  other  vessels  that  are  waiting  to 
pass. 

(5)  Shall  open  on  signal  at  all  other 
times. 

Dated:  January  15,  2003. 
James  D.  Hull, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  03-3458  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Tampa  02-053] 
RIN2115-AA97 

Security  Zones;  Tampa,  Saint 
PeterslMirg,  Port  Manatee,  Rattlesnake, 
OM  Port  Tampa  and  Crystal  River, 
Florida 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  security  zones  in 
Tampa,  Saint  Petersburg,  Port  Manatee, 
Rattlesnake,  Old  Port  Tampa  and  Crystal 
River,  Florida.  These  zones,  which  are 
similar  to  the  existing  temporary 
security  zones  for  vessels,  waterfront 
facilities  and  bridges,  are  needed  to 
ensure  public  safety  and  security  in  the 
greater  Tampa  Bay  area.  Entry  into  these 
zones  would  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port,  or 
thefr  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  14,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Tampa  [COTP  Tampa  02-053], 
155  Columbia  Drive  Tampa,  Florida 
33606.  The  Waterways  Management 
Branch  of  Marine  Safety  Office  Tampa 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Tampa  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  David  McClellan,  Coast  Guard 
Marine  Safety  Office  Tampa,  at  (813) 
228-2189  extension  102. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  Tampa  02-053), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8.5  by  11  inches. 


suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addi'essed  postcard  or  envelope.  We  will 
consider  all  conunent^  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Marine  Safety  Office  Tampa  at  the 
address  under  ADf)RESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  terrorist  attacks  of  September  11, 
2001,  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  those  vessels  and  facilities 
which  are  frequented  by  foreign 
nationals  and  are  of  interest  to  national 
security.  Following  these  attacks  by 
well-trained  and  clandestine  terrorists, 
national  security  and  intelligence 
officials  have  warned  that  future 
terrorists  attacks  are  likely.  The  Captain 
of  the  Port  of  Tampa  has  determined 
that  these  security  zones  are  necessary 
to  protect  the  public,  ports,  and 
waterways  of  the  United  Stiites  from 
potential  subversive  acts. 

These  proposed  security  zones  are 
similar  to  the  existing  temporary 
security  zones  established  for  vessels, 
waterfix)nt  facilities  and  bridges  that 
will  soon  expire.  The  following  seven, 
existing  temporary  final  rules,  which  are 
similar  to  the  ones  we  propose  to  make 
permanent,  were  published  in  the 
Federal  Register 

Security  Zone  for  Crystal  River,  FL 
(66  FR  62940,  December  4,  2001).  This 
temporary  rule  created  temporary  fixed 
security  zones  aroujid  the  Florida  Power 
Crystal  River  nuclear  power  plant 
located  at  the  end  of  the  Florida  Power 
Corporation  Channel  and  the  Demory 
Gap  Channel,  Crystal  River,  Florida. 

Security  Zone  Sunshine  Skyway 
Bridge,  Tampa,  FL  (66  FR  65838, 
December  21,  2001).  This  temporary 
rule  created  temporary  fixed  security 
zones  100  feet  around  all  bridge 
supports  and  rocky  outcroppings  at  the 
base  of  the  supports  for  the  Sunshine 
Skyway  Bridge  in  Tampa  Bay. 

Security  Zone  Tampa,  FL  (67  FR 
8186,  February  22,  2002).  This 
temporary  rule  created  temporary 
security  zones  100  yards  around  moored 
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vessels  carrying  or  transferring 
Liquefied  Petroleum  Gas  (LPG), 
Anhydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  flammable  liquid 
cargo.  Additionally,  any  vessel 
transiting  within  200  yards  of  moored 
vessels  carrying  or  transferring 
Liquefied  Petroleum  Gas  (LPG). 
Anhydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  cargo  must  proceed 
through  the  area  at  the  minimum  speed 
necessary  to  maintain  safe  navigation. 

Security  Zone  Cruise  Ships  T&mpa, 
PL  (67  PR  10618,  March  8.  2002).  This 
temporary  rule  created  temporary 
security  zones  100  yards  around  cruise 
ships  moored  in  the  Port  of  Tampa. 
Additionally,  any  vessel  transiting 
within  200  yards  of  a  moored  cruise 
ship  must  proceed  through  the  area  at 
the  minimum  speed  necessary  to 
maintain  safe  navigation. 

Security  Zgne  St.  Petersburg  Harbor. 
PL  (67  PR  36098.  May  23.  2002).  This 
temporary  rule  established  temporary 
fixed  security  zones  100  feet  around 
seawalls,  moorings,  and  vessels  at  Coast 
Guard  and  waterfront  facilities  and 
moorings  in  St.  Petersburg  Harbor.  PL. 

On  April  16,  2002,  the  Captain  of  the 
Port  issued  a  temporary  rule  titled 
"Security  Zone  facilities,  Tampa.  PL" 
that  was  published  in  the  Federal 
Register  on  June  14,  2002  (67  PR  40861). 
This  temporary  zone  created  a  security 
zone  50  yards  from  the  shore  or  seawall 
and  encompassing  all  piers  around 
facilities  ift  the  following  locations:  Port 
Sutton,  East  Bay,  Hooker's  Point, 
Sparkman  Channel,  Ybor  Channel  and 
portions  of  Garrison  Channel.  Also,  the 
security  zone  closed  gf  all  of  Port  Sutton 
Channel., 

On  December  4,  2001 ,  the  Captain  of 
the  Port  issued  a  temporary  rule  titled 
"Security  Zone  Moving  Cruise  Ships, 
Tampa,  PL"  that  was  published  in  the 
Federal  Register  on  June  24,  2002  (67 
PR  42483).  This  temporary  zone  created 
a  security  zone  100  yards  around  all 
cruise  ships  transiting  Tampa  Bay. 

On  June  24,  2002,  we  published  a 
temporary  final  rule  (67  PR  42483) 
extending  many  of  these  temporary 
rules  until  October  31,  2002. 

On  October  30,  2002,  the  Captain  of 
the  Port  issued  a  temporary  final  rule 
extending  many  of  these  temporary 
.  rules  until  February  28,  2003. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  make  the 
security  zones,  detailed  in  paragraph  (a) 
of  the  regulatory  text  below,  permanent. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 


Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
PR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  there  is  ample  room  for  vessels 
to  navigate  around  the  security  zones 
and  the  Captain  of  the  Port  may  allow 
vessels  to  enter  the  zones,  on  a  case-by- 
case  basis  with  the  express  permission 
of  the  Captain  of  the  Port  of  Tampa  or 
their  designated  representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule' would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  arid 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  majority  of  the 
zones  are  limited  in  size  and  leave 
ample  room  for  vessels  to  navigate 
around  the  zortes.  The  zones  will  not 
significantly  impact  commuter  and 
passenger  vessel  traffic  patterns,  and 
vessels  may  be  allowed  to  enter  the 
zones,  on  a  case-by-case  basis,  with  the 
express  permission  of  the  Captain  of  the 
Port  of  Tampa  or  their  designated 
representative. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdict|ion  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  "how  and  to  what  degree 
this  rule  would  economically  effect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 


If  the  proposed  rule  would  effect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  this  rule.  Small 
businesses  may  send  comments  on  the 
actions  of  Pedered  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  would  hot 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  (w  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
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Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
effect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Goverxunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  E£Eects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  o^ Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where  , 

indicated  imder  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping  . 
requirements.  Security  measures, 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
4a  CFR  1.46. 

2.  Add  §  165.760  to  read  as  follows: 

§  1 65.760    Security  Zones;  Tampa  Bay, 
Saint  Petersburg,  Port  Manatee, 
Rattlesnake,  Old  Port  Tampa  and  Crystal 
River,  Florida 

■  (a)  Location.  The  following  areas, 
denoted  by  coordinates  fixed  using  the 
North  American  Datum'  of  1983  (World 
Geodetic  System  1984),  are  security 
zones: 

(1)  Security  Zone,  Rattlesnake, 
Tampa,  FL  A  permanent  security  zone 
commencing  at  position  27°  53.32'N, 
082°  32.05'W  north  to  27°  53.361^1,  082° 
32.05'W  encompassing  all  waters  east 
and  south  of  this  line  in  Rattlesnake, 
Tampa,  Florida. 

(2)  Security  Zone,  Old  Port  Tampa, 
Tampa,  FL:  The  security  zone  is 
boimded  by  the  following  points:  27° 
51.621^,  082°  33.14'W  east  to  27° 
51.7174,  082°  32.5'W  north  to  27° 
51.76TM,  082°  32.5'W  west  to  27° 
51.731^,  082°  33.16'W  and  south  to  27° 
51.627^^,  082°  33.141^  closing  off  Old 
Port  Tampa  channel. 

(3)  Security  Zone,  Sunshine  Skyway 
Bridge,  Tampa,  FL.  100-fdot  security 
zones  around  all  bridge  supports, 
dolphins  and  rocky  outcroppings.  The 
zones  will  be  bqunded  on  the  northern 
side  of  the  bridge  at  pier  135,  (24  N),  27° 
37.85'  N,  082°  39.78'  W,  running  south 
under  the  bridge  to  pier  88,  (24  S)  27° 
36.59'  N,  082°  38.66'  W.  Visual     ' 
identification  of  the  zone  can  be  defined 
as  to  the  areas  to  the  north  and  south 
where  the  bridge  structure  begins  a 
distinct  vertical  rise. 

(4)  Security  Zone,  Vessels  Carrying 
Hazardous  Cargo,  Tampa,  FL.  Fixed 

.  security  zones  200  yards  around  moored 
vessels  carrying  or  transferring 
Liquefied  Petroleimi  Gas  (LPG), 
Aidiydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  flammable  liquid 
cargo.  Any  vessel  transiting  within  the 
outer  100  yards  of  the  zone  for  moored 
vessels  carrying  or  transferring 
Liquefied  Petroleum  Gas  (LPGJ, 
Anhydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  cargo  may  operate 
unless  ojtherwise  directed  by  the 
Captain  of  the  Port  or  his  designee  but 
must  proceed  through  the  area  at  the 
minimum  speed  necessary  to  maintain 


safe  navigation.  No  vessel  may  enter  the 
inner  100  yard  portion  of  the  security 
zone  closest  to  the  vessel. 

(5)  Security  Zones,  Cruise  Ships, 
Piers,  Seawalls,  and  Facilities,  Poji  of  ■ 
Tampa  and  Port  Manatee,  FL.  Ff5ced 
security  zones  within  the  Port  of  Tampa 
extending  50  yards  from  the  shore  or 
seawaU  and  encompassing  all  piers 
around  facilities  in  the  following 
locations:  Port  Sutton,  East  Bay, 
Hooker's  Point,  Sparkman  Channel, 
Ybor  Channel,  Port  Manatee,  and 
.  .portions  of  Garrison  Channel.  The 
security  zones  will  be  divided  into  four 
zones. 

(i)  Zone  One:  The  security  zone  is 
boimded  by  ^e  following  points: 
27°54.15'N,  082°  26.11'W,  east  northeast 
to  2^°  54.19'N,  082°  26.00'W,  dien 
northeast  to  27°  54.37'N,  082°.25.72'W, 
closing  off  all  of  Port  Sutton  Channel, 
then  northerly  to  27°  54.48'N,  082° 
25.70'W,  then  northeasterly  and 
terminating  at  point  27°  55.27'N,  082° 
25.17'W. 

(ii)  Zone  Two:  The  security  zone  is 
bounded  by  the  following  points:  27° 
56.05'N,  082°  25.95'W,  southwesterly  to 
27°  56.00'N,  082°  26.07'W,  then 
southerly  to  27°  55.83'N,  082°  26.07'W. 
then  southeasterly  to  27°  55.55'N,  082° 
25.75'W,  then  south  to  27°  54.75'N.  082° 
25.75'W,  then  southwesterly  and 
terminating  at  point  27°  54.57'N,  082° 
25.86'W. 

(iii)  Zone  Three:  The  security  zone  is 
bounded  by  the  following  points:  27° 
54.7474,  082°  26.47'W,  northwest  to  27° 
55.257V,  082°  26.73'W,  then  north- 
northwest  to  27°  55.607J.  082°  26.80'W, 
then  north-northeast  to  27°  56.D07J, 
082°  26.75'W,  then  northeast  27° 
56.587J,  082°  26.53'W,  aj^d  north  to  27° 
57.29'N,  082°  26.51'W,  West  to  27° 
57.2974,  082°  26.61'W,  then  southerly  to 
27°  56.657SI,  082°  26.63'W, 
southwesteriy  to  27°  56.587M,  082° 
26.69'W,  then  southwesterly  and 
terminating  at  27°  56.53'N,  082° 
26.90TV. 

(iv)  Zone  Four:  The  seciuity  zone 
encompasses  all  piers  and  seawalls  of 
the  cruise  terminal  berths  9  and  10  in 
Port  Manatee.  Florida  beginning  at  27° 
38.007M,  082°  33.81'W  continuing  east  to 
27°  38.007^J.  082°  33.53'W. 

(v)  Zone  Five:  Moving  security  zones 
200  yards  around  all  cruise  ships 
entering  or  departing  the  Port  of  Tampa, 
Port  of  Saint  Petersburg,  auad  Port 
Manatee,  in  Tampa  Bay.  Florida.  These 
security  zones  are  activated  ou  the 
inbound  transit  when  a  cruise  ship 
passes  the  Tampa  Lighted  Whistle  Buoy 
"T",  located  at  27°  35.35'N,  083° 
00.71'W  and  terminate  when  the  vessel 
is  moored  at  a  cruise  ship  terminal.  The 
security  zones  are  activated  on  the 
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outbound  transit  when  a  cruise  ship  gets 
underway  from  a  terminal  and 
terminates  when  the  cruise  ship  passes 
the  Tampa  Lighted  Whistle  Buoy  "T". 
located  at  27°  35.35?^.  083°  00.71'W. 
Any  vessel  transiting  within  the  outer 
100  yards  of  the  zone  for  a  cruise  ship 
may  operate  unless  otherwise  directed 
by  the  Captain  of  the  Port  or  his 
designee  but  must  proceed  through  the 
area  at  the  minimum  speed  necessary  to 
maintain  safe  navigation.  No  vessel  may 
enter  the  inner  100  yard  portion  of  the 
security  zone  closest  to  the  vessel. 

(vi)  Zone  Six:  Fixed  security  zones  are 
established  200  yards  around  moored 
cruise  ships  in  Tampa,  Saint  Petersburg, 
and  Port  Manatee,  Florida.  Any  vessel 
transiting  within  the  outer  100  yards  of 
the  zone  of  moored  cruise  ships  may 
,  operate  unless  otherwise  directed  by  the 
.  Captain  of  the  Port  or  his  designee  but 
must  proceed  through  the  area  at  the 
minimum  speed  necessary  to  maintain 
safe  navigation.  No  vessel  may  enter  the 
inner  100  yard  portion  of  the  security 
zone  closest  to  the  vessel. 

(6)  Saint  Petersburg  Harbor,  FL.  A 
fixed  security  zone  encompassing  all 
waters  of  Saint  Petersburg  Harbor 
(Bayboro  Harbor),  commencing  on  the 
north  side  of  the  channel  at  dayboard 
"10"  in  approximate  position  27° 
45.56'N,  082°  37,55'W,  and  westward 
along  the  seawall  50  yards  from  the 
seawall  and  around  aJl  moorings  and 
vessels  to  the  end  of  the  cruise  ship 
terminal  in  approximate  position  27° 
45.72'N,  082°  37.97'W.  The  zone  will 
also  include  the  Coast  Guard  south 
moorings  in  Saint  Petersburg  Harbor. 
The  zone  will  extend  50  yards  around 
the  piers  com^ncing  from  approximate 
position  27°  45.51^1,  082°  37.99'W  to 
27°  45.5214,  082°  37.57'W.  The  southern 
boundary  of  the  zone  is  shoreward  of  a 
line  between  the  entrance  to  Salt  Creek 
easterly  to  Green  Daybeacon  11  (LLN 
2500). 

(7)  Security  Zone  for  Crystal  River,  FL: 
A  permanent  security  zone  is 
established  around  the  Florida  Power 
Crystal  River  nuclear  power  plant 
located  at  the  end  of  the  Florida  Power 
Corporation  Chaimel,  Crystal  River, 
Florida,  encompassing  the  waters 
within  the  following  points:  28° 
56.871^1,  082°  45.17'W  (Northwest 
comer),  28°  57.377*^,  082°  41.92'W 
(Northeast  comer),  28°  56.81'N,  082° 
45.17'W  (Southwest  comer),  and  28° 
57.32'N,  082°  41.92'W  (Southeast 
corner).  The  security  zone  for  the 
Demory  Gap  Channel  encompasses  the 
waters  within  the  following  points:  28° 
57.61'N,  082°  43.42'W  (Northwest 
comer),  28°  57.53'N,  082°  41.88'W 
(Northeast  comer),  28°  57.60'N,  082° 
43.42'W  (Southwest  comer),  28° 


57.51'N,  082°  41.88'W  (Southeast 
comer). 

(b)  Regulations.  (1)  Entry  into  or 
remaining  within  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Tampa, 
Florida  or  that  officer's  designated 
representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
813-228-2189/91  or  on  VHF  channel  16 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
Vessels  must  comply  with  the 
instmctions  of  the  Captain  of  the  Port  or 
their  designated  representative. 

(c)  Definition.  As  used  iii  this  section, 
cruise  ship  means  a  vessel  required  to 
comply  with  33  CFR  part  120. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  January  10,  2003. 
James  M.  Farley, 

Captain.  U.S.  Coast  Guard.  Captain  of  The 

Port.  Tampa.  Florida. 

[FR  Doc.  03-3460  Filed  2-11-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  179, 181  and  183 
[USCG-2003-14359] 

Small  Entities  Review 

AGENCY:  Coast  Guard,  DOT. 
action:  Request  for  comments. 


SUMMARY:  The  Coast  Guard  is 
conducting  a  review  of  certain 
regulations  and  invites  public  conunent 
on  how  best  to  lessen  the  impact  of 
these  rules  on  small  entities.  The 
regulations  under  review  address 
notification  of  defects  in  boats, 
manufacturer  certification  and 
identification  requirements,  and  safety 
standards  for  boats  and  associated 
equipment. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  June  12,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14359),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 


Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  (202)  493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW.,  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Intemet  at  http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000.  (65  FR 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
Alston  Colihan.  Office  of  Boating  Safety. 
Coast  Guard,  telephone  (202)  267-0981. 
If  you  have  questions  on  viewing  or 
•submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief.  Dockets. 
Department  of  Transportation, 
telephone  (202)  366-5149. 
iSUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  respond  to  this 
notice.  Submit  comments  and  related 
material  that  tell  us  how  33  CFR  part 
179.  181,  or  183  affects  your  small 
entity,  and  how  you  think  that  impact 
can  be  lessened.  See  "Background  and 
Purpose,"  below,  for  more  information 
on  the  small  entities  review  process  and 
the  factors  the  Coast  Guard  must 
consider  in  conducting  that  review. 

Please  include  your  name  and 
address,  identify  the  docket  number  for 
this  notice  (USCG-2003-14359),  and 
give  the  reason  for  each  conunent.  You 
may  submit  your  comments  and 
material  by  mail,  hand  delivery,  fax.  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  submit 
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your  comments  and  material  by  only 
one  means.  If  you  submit  them  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
requires  the  Coast  Guard  and  other 
rulemaking  agencies  to  review  existing 
rules  for  their  economic  impact  on  small 
entities.  The  Coast  Guard  reviews  the 
small  entities  impact  of  its  existing  rules 
piusuant  to  a  plan  adopted  by  the 
Department  of  Transportation  (DOT) 
and  described  in  Appendix  D  of  DOT's 
semiannual  regulatory  agenda  (see  67 
FR  74799,  December  9,  2002  for  the 
latest  publication  of  the  agenda). 

Where  our  610  Analysis  Year  shows 
that  a  rule  has  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  (SEIOSNOSE),  we  b^gin  a  610 
Review  Year.  During  the  610  Review 
Year,  we  determine  whether  and  how 
the  SEIOSNOSE  can  be  lessened.  In 
making  that  determination,  the 
Regulatory  Flexibility  Act  requires  us  to 
consider  the: 

•  Continued  need  for  the  rule. 

•  Nature  of  public  complaints  or 
comments  received  concerning  the  rule. 

•  Rule's  complexity. 

•  Extent  to  wnich  the  rule  overlaps, 
duplicates,  or  conflicts  with  other 
Federal  rules  .md,  to  the  .extent  feasible, 
with  State  and  local  governmental  rules. 

•  Length  of  time  since  the  rule  has 
been  evaluated  or  th^  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  rule. 

In  the  fall  2002  agenda,  we  concluded 
the  610  Analysis  Year  for  several  rules 
and  determined  that  33  CFR  parts  179, 
181,  and  183  significantly  affect  enough 
small  entities  to  warrant  a  610  Review 
Year  for  the  three  parts.  Section  610 
requires  us  to  notify  you  that  the  Review 
Year  is  underway  and  to  solicit  your 
input,  which  we  will  consider  in 
conducting  our  review. 

In  the  fall  2003  agenda,  we  will 
announce  the  results  of  that  review.  We 
may  determine  that  no  further  action 
seems  possible  or  advisable  a't  this  time, 
in  which  case  we  will  explain  the  basis 
for  that  determination.  Or,  we  may 
determine  that  a  rulemaking  project  is 
needed,  to  delete  or  amend  the  existing 


rule  in  a  way  that  will  lessen  its  small- 
entity  iiiipact.  We  will  indicate  whether 
a  rulemaking  project  will  begin 
promptly  or  be  scheduled  at  a  later  date. 

Dated:  February  4,  2003. 
Harvey  E.  Johnson, 

Rear  Admiral,  Coast  Guard,  Director  of 
Operations  Policy. 

[FR  Doc.  03-3461  Filed  2-11-03;  8:45  am] 
BILLING  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-20<tt-0274;  FRL-7288-7] 

Methoprene,  Watermelon  Mosaic 
Vlrus-2  Coat  Protein,  and  Zuccttini 
Yellow  Mdsaic  Virus  Coat  Protein; 
Proposed  Tolerance  Actions 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  In  this  document,  EPA  is 
proposing  to  amend  the  exemption 
expression  for  methoprene  from  the 
requirements  of  a  tolerance  when  used 
on  food  commodities  as  an  insect 
larvicide,  and  to  revoke  all  the 
tolerances  for  methoprene  because  a 
recent  EPA  review  finds  that  no  harm  is 
expected  to  the  public  from  exposure  to 
residues  of  methoprene.  Therefore, 
these  tolerances  are  no  longer  needed 
and  thefr  associated  uses  are  proposed 
to  be  covered  by  tolerance  exemptions. 
Also,  EPA  is  proposing  to  revoke  the 
exemptions  for  watermelon  mosaic 
vims-2  coat  protein,  and  zucchini 
yellow  mosaic  virus  coat  protein  and 
specific  portions  of  the  viral  genetic 
material  when  used  as  plant- 
incorporated  protectants  in  squash, 
because  these  exemptions  are  covered  in " 
other  sections  of  40  CFR  part  180. 
Because  methoprene's  37  tolerances 
were  previously  reassessed,  the 
regtilatory  actions  proposed  in  this 
document  do  not  contribute  toward  the 
Agency's  tolerance  reassessment 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  section 
408(q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  By  law. 
EPA  is  required  by  August  2006  to 
reassess  the  tolerances  in  existence  on 
August  2, 1996. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0274,  must  be 
received  on  or  before  ApriM4,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 


Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mandula,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  .1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(703)  308-7378;  e-mail  address: 
mandula.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactxuer,  or 
pesticide  manufactiuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  producti^  (NAICS  111) 

•  Animal  producuqn  (NAICS  112) 

•  Food  manufacturihg  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American  ^ 

Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determiaing 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  emy 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
•under  docket  identification  (ID)  nimiber 
OPP-2002-0274.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Fhiblic  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 
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2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/Title_40/40cfrl80  OO.html.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPAs 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPAs  electronic  public  docket.  EPAs 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPAs  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPAs  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public  , 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identiHes  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket,  The 
entire  printed  comment,  including  the 


copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPAs  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  siaii. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  lb  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  "  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
.  not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPAs 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  httpr//www.epa.gov/edocket,  and 


follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2002-0274,  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2002-0274.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
m^de  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCIIfile  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  youf  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C).  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  number  OPP-2002-02  74 . 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2002-0274. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI):  Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  tlocket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. . 
You  may  also  provide  the  name.  date, 
and  Federal  Register  citation. 

F.  What  Can  I  Do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
immediately.  However.  EPA  will  take 
steps  to  ensure  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  imder 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 


will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order.  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  gf  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  vdthin  the 
time  period  specified,  you  vdll  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
&nal  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  exempt 
methoprene  from  the  requirement  of  a 
tolerance,  and  therefore  to  revoke  the 
existing  tolerances  for  methoprene.  The 
other  actions  involve  maintaining 
exemptions  from  the  requirement  .of  a 
tolerance  for  specific  pesticides,  while 
removing  redundant  portions  of  40  CFR 
part  180  relating  to  those  tolerance 
exemptions. 

1.  Methoprene.  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.359 
for  residues  in  or  on  specific  food 
commodities  for  control-  of  homflies 
because  review  of  methoprene  toxicity 
data  indicate  that  these  tolerances  are 
not  necessary  to  protect  human  health 
or  the  environment.  An  EPA  Decision 
Document  on  Tolerance  Reassessment 
for  Methoprene.  prepared  by  EPA's  Inert 
Ingredient  Focus  Group  (HFG)  and 
finalized  in  August  2002.  finds  that 
methoprene  is  of  low  toxicity. 

More  specifically,  the  document  finds 
that  methoprene  is  not  acutely  toxic, 
and  is  neither  irritating  to  skin  or  eyes, 
nor  is  it  a  dermal  sensitizer.  « 

Developmental  toxicity  was  not 
observed  in  studies  with  rabbits  and 
mice.  Methoprene  is  not  carcinogenic  in 
studies  in  rats  and  mice,  and  is  not 
mutagenic  in  the  Ames  assay  or  in  the 
dominant  lethal  assay.  No  adverse 
"  effects  were  seen  in  rats  in  a  2-year 
study.  Metabolism  studies  in  rats,  mice, 
guinea  pigs,  and  cows  indicate  rapid 
biodegradation  of  methoprene  and  its 
metabolites  in  mammals  and  that  its 
metabolites  are  incorporated  into 
natiual  body  constituents  (primarily 
fatty  acids).  The  decision  document 
concludes: 

i.  Determination  of  safety.  Based  on 
its  review  and  evaluation  of  the 
available  information,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 


population,  and  to  infants  and  children 
frtim  aggregate  exposure  to  residues  of 
methcyprene. 

ii.  /ff'G  inert  ingredient  focus  group 
recommendation/deferral  to  BPPD 
management.  At  this  time,  40  CFR 
180.1033  specifies  that  methoprene  is 
exempt  fit)m  the  requirement  of  a 
tolerance  in  or  on  all  raw  agricultural 
commodities  when  used  to  control 
mosquito  larvae.  There  are  also 
numerical  tolerances  for  specific 
commodities  in  40  CFR  180.359. 

The  methoprene  risk  assessment  in 
the  nFG  decision  document  used 
conservative  assumptions  that  assumed 
the  existence  of  a  broad-based  tolerance 
exemption.  A  broad-based  tolerance 
exemption  assumes  that  methoprene 
can  be  used  on  all  crop  commodities 
and  that  these  crop  commodities  can  be 
used  as  feed.  The  safety  finding 
supports  the  tolerance  exemption 
approach. 

Based  on  the  IIFG  report,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.359  by  removing  that  section 
from  the  CFR.  EPA  is  also  proposing  to 
exempt  methoprene  from  the 
requirement  of  a  tolerance  in  or  on  all 
food  commodities  when  methoprene  is 
used  as  an  insect  larvicide.  (A  copy  of 
the  IIFG  report  will  be  made  available 
in  the  docket  for  this  proposed  rule.) 

2.  Two  virus  coat  proteins  and  the 
genetic  material  necessary  to  produce 
the  coat  proteins  in  squash.  EPA  is 
proposing  to  revoke  the  tolerance 
exemptions  in  40  CFR  180.1132  for 
watermelon  mosaic  virus-2  coat  protein, 
and  zucchini  yellow  mosaic  virus  coat 
protein  and  specific  portions  of  the  viral 
genetic  material  when  used  as  plant- 
incorporated  protectants  in  squash 
because  the  tolerance  exemptions  are 
duplicated  in  the  more  recent,  broader 
40  CFR  180.1184.  the  exemption  in  40 
CFR  180.1184  includes  all  food 
commodities,  rather  than  being  limited 
to  squash.  Therefore.  40  CFR  180.1132 
is  not  needed  to -protect  human  health 
and  the  environment. 

B.  What  is  the  Agency's  Authority  for 
Taking  these  Actions 

A  "tolerance"  represents  the 
maximum  level  fOr  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA.  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170.  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(aJ). 
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C.  When  Do  These  Actions  Become 
Effective? 

The  Agency  is  proposing  that  these 
actions  become  effective  upon 
publication  of  a  final  rule  in  the  Federal 
Register.  The  only  effect  of  the  rule  will 
be  to  remove  redundancies  and 
inconsistencies  40  CFR  part  180.  No 
person  or  entity  is  expected  to  be 
adversely  affected. 

D.  What  Is  the  Contribution, to  Tolerance 
Reassessment? 

Bv  law,  EPA  is  required  by  August 
2006  to  reassess  the  tolerances  in 
existence  on  August  2,  1996.  As  of 
November  20,  2002.  EPA  had  reassessed 
over  6,490  tolerances.  All  of  the 
tolerances  and  tolerance  exemptions  in 
this  proposed  rule  have  already  been 
reassessed  and  counted  towards  the 
total  number  of  tolerances  that  EPA 
must  reassess  by  August  2006. 
Therefore,  this  rule  will  add  zero 
tolerances  to  the  required  total. 

III.  Are  the  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically  produced  and  imported 
foods  meet  ihe  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Rerogistration  Eligibility 
Decision  (RED)  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069.  June  1.  2000) 
.  (FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws,  Regulations. 


and  Dockets,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/  w  ww.epa  .gov/fedrgstr/ . 

rv.  Statutory  and  Executive  Order 
Reviews 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408, 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e..  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled /?egu/o/o/y 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantiv  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reforpi  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minoritv  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  etseq).  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17,  1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 


Business  Administration.  Revocation  of 
the  tolerance  exemptions  discussed  in 
this  Notice  of  Proposed  Rulemaking 
would  not  have  a  significant  economic  • 
impact  on  a  substantial  number  of  small 
entities,  because  the  pesticides  remain 
subject  to  existing  tolerance  exemptions. 
Any  comments  about  the  Agency's       ■: 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
proposal,  and  will  be  addressed  prior  to 
issuing  a  final  fule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on* the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food    . 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this 
proposed  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  implication."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  oij 
the  distribution  of  power  and  ' 

responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial . 
direct  effects  on  tribal  governments,  on 
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the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  31.  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

.  Authority:  21  U.S.C.  321(q),  346(a}  and 
371. 

S  180.359    [Removed] 

2.  Section  180.359  is  removed. 

3.  Section  180.1033  is  revised  to  read 
as  follows: 

§  180.1033    Itothoprene;  exemption  from 
ttie  raquirement  of  a  tolerance. 

Methoprene  is  exempt  from  the 
requirement  of  a  tolerance  in  or  on  all 
food  commodities  when  used  to  control 
insect  larvae. 

§180.1132    [Removed] 

4.  Section  180.1132  is  removed. 
[FR  Doc.  03-3236  Filed  2-11-03;  8:45  am] 
BNJJNG  CODE  6S60-5O-S 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety* 
Admlnlstratlon 

49  CFR  Part  571 

[Docket  No.  NHTSA-02-13957;  Notice  01] 

RIN  2127-AI97 

Glare  from  Headlamps  and  Ottier 
Front-Mounted  Lamps:  Adaptive 
FrontaMighting  Systems  Federal  Motor 
Vehicle  Safety  Standard  No.  108; 
Lamps,  Reflective  Devices,  and 
Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACnON:  Request  for  comments. 


SUMMARY:  This  dociunent  requests 
comments  on  Adaptive  Frontal-lighting 
Systems  (AFS).  The  automotive  industry 
is  introducing  Adaptive  Frontal-lighting 
Systems  that  can  actively  change  the 
intensity  and  direction  of  headlamp 
illumination  in  response  to  changes  in 
vehicle  speed  or  roadway  geometry, 
such  as  providing  more  light  to  the  left 
in  a  left-hand  curve.  The  agency  is 
concerned  that  such  headlighting 
systems  may  cause  additional  glare  to 
oncoming  drivers,  change  the  easily 
recognizable  and  consistent  appearance 
of  oncoming  vehicles,  and  have  failure 
modes  that  may  cause  glare  for  long 
periods  of  time.  The  agency  is  also 
interested  in  learning  whether  these 
adaptive  systems  can  provide  any 
demonstrated  reduction  in  crash  risk 
diuing  nighttime  driving.  Thus,  the 
Agency  is  seeking  information  on  these 
systems  to  assess  their j)otential  for  a 
net  increase  or  decrease  in  the  risk  of  a 
crash.  Of  special  interest  to  us  are  the 
human  factors  and  fleet  study  research 
that  may  have  been  completed  to  assiu« 
these  systems  do  not  increase  the  safety 
risk  for  oncoming  and  preceding 
drivers.    ' 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2003. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested, 
but  not  required,  that  two  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  dociunent  electronically. 
FOR  FIJRTHER  INFORMATION  CONTACT:  For 
technical  issues,  please  contact  Mr. 
Richard  L.  Van  Iderstine  .  Office  jof 
Rulemaking.  NHTSA.  400  Seventh 
Street.  SW..  Washington,  DC  20590.  Mr. 
Van  Iderstine's  telephone  number  is 
(202)  366-2720  and  his  facsimile 
number  is  (202)  366-4329.  For  legal 
issues  please  contact  Mr.  Taylor  Vinson, 
Office  of  Chief  Counsel,  at  the  same 
address.  Mr.  Vinson's  telephone  number 
is  (202)  366-5263. 
SUPPLEMENTARY  INFORMATK}N:  The 
development  of  Adaptive  Frontal- 
lighting  Systems  (AFS)  has  been 
ongoing  for  about  a  decade.  However, 
there  are  much  earlier  versions  of  such  " 
situation-adaptive  headlighting  that 
have  been  sold  to  the  public.  In  the 
United  States,  the  Tucker  automobile 
was  equipped  with  one,  and  in  Eiuope, 


Citron  manufectiured  automobiles  with 
them,  too.  These  had  headlamps  that 
would  swivel  with  the  steering  system. 
In  1993,  funded  by  the  European 
Union's  Eureka  Project  EU  1403, 
-member  coimtries  and  their 
manufacturers  (BMW,  Bosch,  Daimler- 
Benz,  Fiat,  Ford,  Hella,  Magneti-Marelli, 
Opel,  Osram.  Philips,  PSA,  Renault, 
Valeo.  Volkswagen,  Volvo,  and  ZKW) 
began  defining  requirements  for  AFS. 
Additionally,  Japanese  and  North 
American  manufacturers  have  been 
developing  these  systems.  The  goal  of 
these  AFS  is  to  actively  control 
headlamp  beam  pattern  performance  to 
meet  the  dynamic  illimiination  needs  of 
changing  roadway  geometries  and 
visibility  conditions. 

Today,  this  goal  has  been  partially 
realized  by  several  lighting 
manufacturers  who  have  developed 
systems  incorporating  various  aspects  of 
AFS  functionality.  An  initial 
applicatioMi^alled  "bending  light," 
automatically  reaims  the  lower  beam 
headlamps  to  the  left  or  right  depending 
on  the  steering  angle  of  the  vehicle,  with 
the  intent  to  better  illuminate  c\uves  in 
the  roadway.  Also,  it  is  likely  that  these 
initial  bending  light  offerings  will  have 
part  of  the  light  emitted  &t)m  the 
headlamp  move  within  the  beam  to  the 
left  or  right  to  increase  the  amount  of 
light  shining  into  the  curve.  There  are 
other  ideas  being  explored  that,  for 
example,  would  reduce  the  intensity  of 
illumination  in  well-lit  urban  driving 
situations,  reduce  the  intensity  of  lower 
beam  foregroimd  light  in  wet  weather  to 
lessen  the  light  that  reflects  off  the 
roadway  into  other  drivers'  eyes,  and 
various  other  performance  changes. 

Prototype  systems  have  been 
demonstrated  by  motor  vehicle  lighting 
companies  to  motor  vehicle 
manufacturers,  and  recenUy  to 
government  lighting  experts  from 
niunerous  countries  around  the  world. 
This  was  last  done  in  Geneva, 
Svdtzerland  in  the  Spring  of  2000, 
during  the  Forty-Fourth  Session  of  the 
Meeting  of  Experts  on  Lighting  and 
Light  Signalling  (ORE)  where  ten 
different  AFS  prototypes  were  available 
on  cars  for  driving.  The  GRE  is  a  , 
subgroup  of  the  United  Nations'  (UN) 
Wflrld  Forum  for  Harmonization  of 
Vehicle  Regulations  (WP.29). 

In  order  to  introduce  this  new 
headlighting  technology  in  Europe, 
regulations  have  to  be  modified  within 
the  UN  Economic  Commission  for 
Europe,  under  its  1958  Agreement 
titled:  "Agreement  concerning  the 
Adoption  of  Uniform  Technical 
Prescriptions  tflev.2)."  The  first 
amendment  to  accommodate  swiveling 
(or  bending)  of  the  low  beam  function 
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in  these  regulations  is  scheduled  for 
final  voting  at  the  March  2003  session 
of  WP.29.  AFS  installation  on  motor 
vehicles  in  the  European  market  could 
occur  sometime  after  approval  by 
WP.29.  The  second  stage  is  forecast  to 
be  considered  for  approval  in  2005.  This 
could  include  roadvkray  illumination  for 
specific  situations,  such  as  highway, 
suburban,  urban  roads,  inclement 
weather,  and  additional  cornering 
lighting  whose  technical  descriptions 
may  be  found  in  the  formal  draft 
document  presented  to  the  GRE  [see 
TRANS/WP.  29/GRE/2002/ 1 8— Proposal 
for  a  New  Draft  Regulation:  "Uniform 
Provisions  Concerning  the  Approval  of 
Adaptive  Frontlighting  System  (AFS)  for 
Motor  Vehicles"  at  http:// 
www.unece.org/trans/main/wp29/ 
wp29wgs/wp29gre/gren  wdoc/ 
gre0218e.pdf). 

AFS  implementation  by  U.S.  vehicle 
manufacturers  in  North  Ameaca 
currently  is  in  the  development  stage. 
However,  foreign  manufacturers  could 
begin  marketing  the  bending  function  in 
the  United  States  in  the  near  future. 
Under  Federal  Motor  Vehicle  Safety 
Standard  No.  108.  Lamps,  reflective 
devices  and  associated  equipment,  the 
bending  light  performance  (by 
automatically  reaiming  the  lamp)  is  not 
prohibited  because  the  Standard  does 
not  specifically  address  the  initial  or 
subsequent  aim  of  a  headlamp  in  a 
headlighting  system.  The  Standard 
addresses  only  aimability  requirements. 
See  the  letter  from  the  Chief  Counsel. 
NHTSA,  to  Mr.  Mark  Cronmiller.  VDO 
North  America,  dated  July  7. 1999 
( h  ttp  ://www.  nbtsa.  dot.gov/cars/rules/ 
interps/ files/ 20061  .ztv.html).  Mr. 
Cronmiller  had  asked  about  future 
"smart"  headlighting  systems  that 
adjust  headlamp  aim  vertically  and/or 
horizontally  according  to  driving 
conditions  [e.g.,  vertically  for  oncoming 
traffic,  horizontally  around  curves  in  the 
road).  The  Chief  Counsel  responded  that 
paragraph  S7.8  of  Standard  No.  108 
prescribes  headlamp  aiming  hardware 
requirements  under  static  conditions 
only.  Once  a  headlamp  is  installed  on 
a  vehicle,  its  aim  is  fixed,  but  may  be 
adjustable  by  mechanical  means  when 
the  vehicle  is  at  rest.  A  limited  abilit>i' 
to  adjust  vertical  aim  on  some  vehicles 
is  also  provided  by  vehicle  leveling 
devices.  Standard  No.  108  does  not 
require  that  headlamps  be  aimed  at  the 
time  the  vehicle  is  manufactured  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
If  there  is  a  requirement  for  correct 
headlamp  aim  on  new  vehicles,  it 
would  be  that  of  a  State's  motor  vehicle 
authority  at  the  time  the  vehicle  is  first 


registered  for  highway  use  in  that  State. 
The  letter  continued  by  saying  that,  if  a 
"smart"  headlamp  system  meets  the 
static  aiming  hardware  requirements  of 
Standard  No.  108.  a  dynamic  aiming 
feature  is  permissible.  We  also  said  that 
at  that  time  that  we  had  no  specific 
plans  to  regulate  or  require  headlamps 
with  dynamic  aim  features,  but  were 
monitoring  them  to  form  an  impression 
as  to  their  suitability  for  use  under 
American  driving  conditions,  and  to 
learn  if  there  are  any  problems  of 
maintenance  of  aiming  integrity,  or 
durability,  involved  in  their  use.  At  a 
minimum,  we  would  be  concerned 
about  the  need  for  fail-safe  performance 
to  assure  that  aim  would  return  to 
nominally  correct,  straight  ahead  in  the 
event  of  a  failure. 

We  note  that  S5.3.1.1  of  Standard  No. 
108  also  requires  that  lamps  and 
reflective  devices  must  be  installed  such 
that  their  photometric  requirements  are 
met  on  motor  vehicles  and  that  no  other 
part  of  the  vehicle  shall  prevent  that.  As 
such,  the  additional  hardware  added  to 
achieve  AFS  must  not  prevent 
headlamps,  or  any  other  required  lamps, 
fi-om  meeting  the  required  performance 
in  any  manner  whether  AFS  is  operating 
or  not.  Additionally,  for  the  bending 
light  mechanization  where  some,  of  the 
light  in  the  nominal  beam  pattern  is 
actively  redirected,  the  photometric 
requirements  of  the  headlamp  must  be 
met  regardless  of  active  changes  in  the 
light  distribution  within  the  beam. 

The  balance  between  roadway 
illumination  and  glare  is  something  that 
has  always  concerned  us.  The  public 
shares  our  concern,  too,  as  evidenced  by 
the  unprecedented  response  to  Docket 
8885,  NHTSA's  docket  on  glare  from 
headlamps.  Besides  the  more  than  four 
thousand  comments  to  date,  that  docket 
has  the  highest  number  pf  Internet  visits 
of  all  dockets  in  the  DOT  Docket 
Management  System:  more  than  64,000 
hits.  The  public's  concern  is  that  glare 
is  increasing  at  an  alarming  rate  whether 
from  approaching  vehicles  or  rear  view 
mirrors.  Thus,  the  agency  is  concerned 
whether  the  implementation  of  AFS  will 
produce  a  volume  of  complaints  similar 
to  those  in  Docket  8885  regarding  the 
installations  of  high  intensity  discharge, 
high-moimted.  and  supplemental 
headlamps. 

Given  this  concern,  we  have  a  number 
of  questions  for  drivers,  and  the  lighting 
and  the  motor  vehicle  industries, 
relative  to  the  safety,  implementation 
and  use  of  AFS.  especially  as  it  may  be 
offered  to  the  U.S.  market.  These 
questions  are: 


Questions  for  Drivers 

Question  1 :  Do  you  have  problems 
seeing  around  curves  because  of  the 
limitations  of  the  headlamps  on  the 
vehicles  that  you  drive,  or  because  of 
glare  from  an  approaching  vehicle? 
Please  describe  Uie  problems,  including 
roadj  ambient  lighting,  and  weather 
conditions. 

Question  2:  Is  the  glare  that  you 
described  above  worse  than  the  glare 
ftiim  vehicles  approaching  on  straight 
roads?  Is  it  because  the  light  is  brighter 
or  because  it  is  longer  lasting? 

Question  3:  Under  what  nighttime 
driving  conditions  have  you  thought 
you  needed  extra  headlight  illumination 
to  help  you  see  the  road,  signs,  or 
objects:  When  turning  at  intersections, 
when  driving  on  curved  roads,  at 
intersections,  driving  in  rain,  when 
driving  in  fog.  when  driving  on 
interstate  highways,  driving  in  cities, 
etc.? 

Question  4:  Under  what  nighttime 
driving  conditions  have  you  thought 
that  the  oncoming  headlights  seemed 
more  glaring  than  usual:  On  right-hand 
curves,  on  left-hand  curves,  on  high- 
speed roads,  at  intersections  in  cities,  on 
hilly  roads? 

Question  5:  What  types  of  objects  are 
most  difficult  for  you  to  see  when 
driving  at  night:  Pedestrians,  lane 
markings,  street  signs,  stop  signs, 
overhead  guide  signs,  debris  on  road, 
animals,  etc.? 

Question  6:  For  a  "bending  light"  AFS 
that  added  more  illumination  to  the 
right  side  on  right-hand  ciuves  and  to 
the  left  on  left-hand  curves,  what 
aspects  of  lamp  design  concern  you  the 
most:  That  lamp  failure  might  reduce 
visibility;  that  added  light  on  left-hand 
curves  would  increase  glare  to 
oncoming  drivers;  that  the  motion  of  the 
lights  Would  be  annoying;  that  the 
added  light  would  not  be  bright  enough 
to  significantly  increase  the  visibility 
distance. 

Question  7:  If  a  headlighting  rating 
were  available  for  new  vehicles  in  the 
same  manner  as  crashworthiness  cmd 
rollover  star  ratings,  would  you  use 
these  headlighting  ratings  in  the 
decisions  that  lead  to  your  purchase  of 
a  new  vehicle?  On  a  scale  of  1  to  10 
with  1  being  of  little  value  and  10  being 
extremely  important,  how  might  you 
rate  the  importance  of  the  headlamp 
rating,  if  available,  to  your  purchase  . 
decision  for  a  new  vehicle? 

Questions  for  Industry 

Question  8:  Have  manufacturers 
evaluated  prototype  AFS-equipped 
vehicles  at  night  to  determine  whether 
changes  in  the  intensity  and  direction  of 


illumination  may  cause  misdirection  of 
any  driver's  gaze  toward  the  newly 
lighted  or  intensified  area,  or  away  from 
*  objects  that  are  still  important  for 
driving  safety?  Please  describe  the. 
evaluations  and  provide  copies  if 
available. 

Question  9:  Do  moving  beams  (from 
bending  light  or  the  increase  or  decrease 
in  intensity)  either  increase  or  decrease 
the  level  of  driver  fatigue  compared  to 
non-AFS  lighting?  Please  provide  all 
available  research  information  about 
this  issue. 

Question  10:  Have  vehicle 
manufactiuers  evaluated  prototype  AFS- 
equipped  vehicles  at  night  as  occupants 
of  other  vehicles  to  evaluate  the 
potential  glare  from  AFS?  If  so.  please 
describe  the  evaluation  and  the  results. 
Are  there  other  assessment 'methods 
used  to  assess  the  glare  bom  the  AFS 
before  vehicle  manufacturers  commit  to 
a  particular  AFS  design?  Please  provide 
the  results  of  all  alternative  assessments 
conducted  for  AFS. 

Question  11:  What  assessment  is 
made  of  potential  glare  from  AFS  at 
points  in  the  beam  pattern  that  are 
currently  unregulated? 

Question  12:  Are  there  any  ciurent 
lamp  or  vehicle  manufacturer  corporate 
design  guidelines  for  AFS  that  deal  with 
unregulated  points  in  the  beam  pattern? 
If  so.  please  indicate  what  those 
guidelines  are  and  explain  why  the" 
manufacturer  believes  they  are 
appropriate. 

Question  13:  To  what  extent  do  lamp 
and  vehicle  manufactiu^«  consider  the 
reports  and  work  by  the  Society  of 
Automotive  Engineers  and  other  non- 
governmental bodies  on  the  subject  of 
glare  in  designing  the  performance  of 
AFS  on  tbeir  vehicles?  In  answering  this 
question,  manufacturers  are  asked  to 
provide  a  list  of  the  reports,  papers  and 
data  that  they  found  useful  in 
establishing  design  guidelines.  Please 
provide  specific  examples  of  internal 
glare  limits  that  have  been  adopted  as  a 
result  of  these  references. 

Question  14:  While  we  are  aware  of 
many  studies  to  demonstrate  and 
promote  the  efficacy  of  AFS,  we  are  not 
aware  of  a  single  study  that  has  been 
done  on  the  effects  on  other  drivers 
facing  AFS-equipped  vehicles  or  on 
drivers  using  AFS-equipped  vehicles. 
Please  identify  any  such  studies. 

Question  15:  Has  glare  been  studied 
specifically  for  younger  and  older 
drivers  facing  or  preceding  the  various 
modes  of  AFS  operation  on  vehicles?  If 
so,  please  list  the  studies. 

Question  16:  Has  diminished 
recognition  of  presence,  or  the 
perception  of  distance  or  closure  rate  to 
an  oncoming  AFS  vehicle  ever  been 


studied?  If  so,  please  list  the  studies  and 
findings. 

Question  1 7:  What  fail-safe  features 
for  each  possible  mode  of  AFS  operation 
have  been  developed  and  studied  that 
will  prevent  glare  to  oncoming  and 
preceding  drivers?  Please  describe  them. 

Question  18:  What  fail-safe  featiu^s 
for  each  possible  mode  of  AFS  operation 
have  been  developed  and  studied  that 
will  prevent  no  greater  risk  to  the  driver 
using  it  than  when  non-AFS 
headlighting  fails? 

Question  19:  What  studies  have  been 
done  to  demonstrate  whether  AFS  adds 
safety  value?  What  value  is  that  and 
how  was  it  measured?  Please  identify 
and  provide  tpe  findings  of  such 
studies. 

Question  20:  What  are  the  anticipated 
incremental  costs  of  adding  the  various 
designs  of  AFS  features  to  halogen 
headlighting  systems? 

Question  21 :  What  are  the  anticipated 
incremental  costs  of  adding  the  various 
designs  of  AFS  features  to  high  intensity 
discharge  headlighting  systems? 

Question  22:  What  are  the  anticipated 
incremental  costs  of  adding  the  various 
designs  of  AFS  features  to  light  emitting 
diode  headlighting  systems? 

Question  23:  Presiunably,  the  added 
illumination  in  curves  is  intended  to 
reduce  the  risk  of  a  crash.  However, 
because  most  crashes  are  on  straight 
roads  (because  of  the  predominance  of 
straight  roads),  how  does  the  presumed 
incremental  benefit  compare  to  the 
added  cost  of  AFS?  Does  the 
incremental  benefit  outweigh  the 
potential  for  additional  glare  to 
oncoming  or  preceding  drivers  in  a 
curve  or  intersections  or  during  an  AFS 
failure?  Why? 

Question  24:  Should  AFS  designs  be 
incorporated  as  separate,  regulated 
lighting  systems  that  operate 
independently  of  the  primary 
headlighting  system? 

Question  25:  Given  that  known  AFS 
prototype  designs  are  intended  to  use 
more  headlamp  replaceable  light 
sources  than  currently  permitted, 
should  AFS  headlamps  be  limited  in 
total  luminous  flux? 

Question  26:  Should  AFS  headlamps 
have  unlimited  luminous  flux  if 
automatic  headlamp  leveling  and 
cleaning  are  incorporated,  as  currently 
mandated  in  Europe  for  headlamps  that 
have  light  sources  that  are  rated  at  2000 
lumen  or  more? 

Question  27:  What  is  the  feasibility  of 
reducing  the  intensity  of  AFS  lamps 
diuing  low  speed,  dense  traffic,  or  high 
ambient  illumination  conditions?  Please 
describe  how  this  might  be 
accomplished. 


Question  28:  Are  there  requirements 
in  Standard  No.  108  that  are  barriers  to 
the  implementation  of  AFS?  If  there  are 
barriers,  in  accordance  with  the 
published  lighting  policy  of  the  agency 
[see  NHTSA  docket  98-4281 ,  at: 
http://dms.dot.gov/search/ 
document.cfin?documentid=46284& 
docketid=4281),  what  data  exist 
showing  safety  benefits  to  justify 
amending  the  Standard  to  permit  AFS? 

Question  29:  Should  AFS  be 
mandatory?  What  data  exists  showing 
safety  benefits  to  justify  amending  the 
Standard  to  require  AFS?  If  not 
mandatory,  why  not? 

Question  30:  Should  AFS  be 
permitted  as  a  replacement  for  non-AFS 
headlighting  systems.  If  so.  why.  and 
what  safeguards  are  necessary  beyond 
that  necessary  for  new  OEM 
installations?  If  not.  why  not? 

Rulemaking  Analyses  and  Notices 

Executive  Order  1 2866  and  DOT 
Regulatory  Policies  and  Procedures 

This  request  for  comment  was  not 
reviewed  under  Executive  Order  1 2866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
request  for  comment  and  determined 
that  it  is  not  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  anticipates  if  a 
proposal  and  ultimately  a  final  rule 
should  result  from  this  request  for 
comment,  new  requirements  would 
apply  to  the  applicable  vehicles  and 
items  after  the  specified  implementation 
date.  The  request  for  comment  seeks  to 
determine  the  ramifications  of  the 
introduction  of  adaptive  frontal 
headlighting  systems  that  are  intended 
to  enhance  safety  under  a  variety  of 
driving  conditions.  The  systems  do  so 
by  varying  the  performance  and  aim  of 
each  headlamp's  beam  in  a  manner 
coincident  with  providing,  for  example, 
more  illumination  in  the  direction  of  a 
motor  vehicle's  turn,  and  other 
situations  where  the  vehicle's 
manufacturer  deems  that  more  or  less 
light  is  desired  by  the  driver. 

How  do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
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attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  at  the  beginning  of  this  doounent, 
under  ADDRESSES. 

How  can  I  be  Sure  that  my  Comments 
were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  conunents.  Upon 
receiving  your  comments,  Docket 
Management  will  retiun  the  postcard  by 
mail. 

How  do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
that  you  do  not  want  to  be  made  public, 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given  at 
the  beginning  of  this  document  under 
FOR  FURTHER  INFORMATION  CONTACT.  This 
submission  must  include  the 
information  that  you  are  claiming  to  be 
private,  that  is,  confidential  business 
information.  In  addition,  you  should 
submit  two  copies  from  which  you  have 
deleted  the  private  information,  to 
Docket  Management  at  the  address 


given  %t  the  beginning  of  this  dociunent 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  that  provides  the  information 
specified  in  our  confidential  business 
information  regulation,  49  CFR  part  512. 

Will  the  Agency  Consider  Late 
Conunents? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date.  If  Docket 
Management  receives  a  comment  too 
late  for  us  to  consider  in  developing  a 
proposed  response  to  these  glare  issues, 
we  vdll  consider  that  comment  as  an 
informal  suggestion  for  future 
rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
and  times  giv^  near  the  beginning  of 
this  document  under  ADDRESSES. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 


Department  of  Transpprtation  {http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  multi- 
digit  docket  niunber  shown  at  the 
heading  of  this  dociunent.  In  this  case, 
the  docket  niunber  is  "NHTSA-2001- 
13957",  you  would  type  "13957". 

(4)  After  typing  the  docket  number, 
click  on  "search". 

(5)  The  next  page  contains  docket 
summary  information  for  the  docket  you 
selected.  Click  on  the  comments  you 
wish  to  see. 

You  may  download  the  comments. 
Although  the  comments  are  imaged         , 
dociunents,  instead  of  the  word 
processing  documents,  the  ".pdf ' 
versions  of  thp  dociunents  are  word 
searchable.  Please  note  that  even  after 
the  comment  closing  date,  we  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further,  some  people  may  submit  late 
comments.  Accordingly,  we  recommend 
that  you  periodically  search  the  Docket 
for  new  material. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegations  of  authority  at 
49  CFR  1.50,  and  501.8. 

Issued  on:  February  6,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-3505  Filed  2-11-03;  8:45  am) 
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proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 


granted  unless,  within  30  days  from  the 
date  of  this  published  notice,  the  Forest 
'  Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
cor\sistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7.      • 

Michael  D.  Ruff, 

Assistant  Administrator. 

|FR  Doc.  03-3445  Filed  2-11-03:  8:45  am] 

BILUNG  CODE  3410-03-P 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Forest  Service,  intends  to  grant  Arista 
Biologicals,  Inc.  of  AllejOtown, 
Pennsylvania,  an  exclusive  license  for 
U.S.  Patent  No.  5,563.040,  entitled 
"Method  and  Apparatus  for 
Immunological  Diagnosis  of  Fungal 
Decay  in  Wood".  Notice  of  availability 
for  this  invention  for  licensing  was 
published  in  the  Federal  Register  on 
June  21,  1994. 

DATES:  Comments  must  be  received 
within  30  calendar  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  Patent 
Advisor.  USDA  Forest  Service,  One 
Gilford  Pinchot  Drive,  Madisoft, 
Wisconsin  53705-2398. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhausen  of  the  USDA  Forest 
Service  at  the  Madison  address  given 
above;  telephone:  608-231-9502;  fax: 
608-231-9508;  or  e-mail: 
jstockhausen@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Arista  Biologicals,  Inc.  of 
Allentown,  Pennsylvania  has  submitted 
a  complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[CA  668-03-1 040-DP-083A] 

Monument  Advisory  Committee 
Meeting  Schedule 

agency:  Bureau  of  Land  Management. 

Interior;  United  States  Forest  Service. 

Agriculture. 

ACTION:  Notice  of  meetings. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USFS)  announce  the 
schedule  of  meetings  for  the  Advisory 
Committee  to  the  Santa  Rosa  and  San 
lacinto  Mountains  National  Monument 
(hereinafter  referred  to  as  "National 
Monument").  The  meetings  will  be  held 
on  the  following  dates: 

•  Saturday,  April  5th.  2003; 

•  Saturday,  June  7th.  2003; 

•  Saturday.  August  2nd,  2003; 

•  Saturday,  October  4th.  2003; 

•  Saturday,  December  6th.  2003; 
Meetings  will  be  held  at  the  Palm 

Desert  City  Hall  Council  Chambers, 
located  at  73-510  Fred  Waring  Drive. 
Palm  Desert.  California.  92260.  from  9 
a.m.  until  ^  p.m  or  until  the  agenda 
items  are  completed.  There  will  be  an 
hour  dedicated  to  public  input  from  11 
a.m.-12  p.m.  A  sign  up  sheet  will  be 
locked  at  the  meeting  room  on  the  day 
of  the  meeting.  Speakers  wishing  to 
comment  publicly  should  sign  the 
public  comment  sign-in  sheet  provided 
at  the  location  of  the  meetings.  All 
committee  meetings,  including  field 
examinations,  will  be  open  to  the 
general  public,  including 
representatives  of  the  news  media.  Any 
organization,  association,  or  individual 
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may  file  a  statement  with  or  appear 
before  the  committee  and  its 
subconwjittees  regarding  topics  on  a 
meeting  agenda — except  that  the 
chairperson  or  the  designated  federal 
official  may  require  written  comments 
to  the  Advisory  Committee.  The 
meetings  will  have  agendas  developed 
and  available  to  the  public  prior  to  the 
meeting  date.  The  agendas  for  each 
meeting  will  be  located  on  the  Bureau 
of  Land  Management  Web  Page  for  the 
National  Monuinent  [http:// 
www.ca.bim.gov/palmsprings/).  The 
April  5th.  2003  meeting  will  focus  any 
Advisory  Committee  comments 
following  publication  of  a  Draft     .  , 
Management  Plan  for  the  National 
Monument.  The  subject  matter  of 
subsequent  meetings  will  focus  on  the 
content  and  implementation  of  the 
National  Monument  Management  Plan 
and  other  actions  affecting  the  National 
Monument.  , 

The  Monument  Advisorv'  Committee 
(MAC)  is  a  committee  of  citizens 
appointed  to  pro\'ide  advice  to  the  BLM 
and  USFS  with  respect  to  preparation 
and  implementation  of  the  management 
plan  for  the  National  Monument  as 
required  in  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monumen^ 
Act  of  2000  (16  U.S.C.  431nt).  Tl^e  act 
authorized  establishment  of  the  MAC 
with  representative  members  from  State 
and  local  jurisdictions,  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  a 
natural  science  expert,  local 
conservation  organization,  local 
developer  or  building  organization,  the 
Winter  Park  Authority  and  a 
representative  from  the  Pinyon 
Community  Council. 

The  meeting  will  be  open  to  the 
public  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance  such 
as  sign  language  interpretations  or  other 
reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting.  Persons  wishing 
to  make  statements  will  need  to  sign  up 
at  the  meeting  location. 

DATES:  April  5,  2003:  June  7,  2003; 
August  2.  2003;  October  4,  2D03;  and 
December  6.  2003.  All  meetings  will 
take  place  from  9  a.m.  to  4  p.m  with  a 
morning  public  comment  period  from 
11  a.m.  to  12  p.m.  Meetings  may  end 
prior  to  4  p.m.  if  all  agenda  items  are 
completed.  ~  j. 
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ADDRESSES:  The  meeting  will  be  held  in 
the  Council  Chambers  of  the  Palm 
Desert  City  Hall.  73-510  Fred  Waring 
Drive,  Palm  Desert,  California,  92260. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  should  be  sent  to 
Miss  Danella  George,  Santa  Rosa  San 
Jacinto  Mountains  National  Monument 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  581260,  North  Palm  Springs, 
CA  92258;  or  by  fax  at  (760)  251-^899 
or  by  email  at  dgeorge@ca.blm.gov. 
Information  can  be  found  on  our  Web 
Page:  http://www.ca.blm.gov/ 
palmsprings/.  Documents  pertinent  to 
this  notice,  including  comments  with 
the  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Palm  Springs-South  Coast 
Field  Office  located  at  690  W.  Garnet 
Avenue,  North  Palm  Springs,  California, 
during  regular  business  hours  8  a.m.  to 
'4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
act  of  Congress  and  signed  into  law  on 
October  24,  2000.  The  National 
Monument  was  established  in  order  to 
preserve  the  nationally  significant 
biological,  cultural,  recreational, 
geological,  educational  and  scientific 
values  found  in  the  Santa  Rosa  and  San 
Jacinto  Mountains.  This  legislation 
established  the  first  monument  to  be 
jointly  managed  by  the  Bureau  of  Land 
Management  (BLM)  and  the  U.S.  Forest 
Service  (USPS).  The  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  affects  only  Federal  lands 
and  Federal  interests  located  within  the 
established  boundaries. 

The  272,000  acre  Monument 
encompasses  86,400  acres  of  Bureau  of 
Land  Management  lands,  64,400  acres  of 
Forest  Service  lands,  23,000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands,  8,500  acres  of  California 
Department  of  Parks  and  Recreation 
lands,  35,800  acres  of  other  State  of 
California  agencies  lands,  and  53,900 
acres  of  private  land.  The  BLM  and  the 
Forest  Service  will  jointly  manage 
Federal  lands  in  the  National 
Monument  in  coordination  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians, 
other  federal  agencies,  state  agencies 
and  local  governments. 

Dated:  February  6,  2003. 
Danella  George, 

Designated  Federal  Official,  National  * 
Monument  Manager. 
[FR  Doc.  03-3468  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  43ia-40-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Advisory  Committee  on  Agriculture 
Statistics 

AGENCY:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION;  Notice  of  renewal  at  USDA. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  {5  U.S.C. 
appendix),  notice  is  hereby  given  that 
the  Secretary  of  Agriculture  has 
renewed  the  charter  for  the  Advisory 
Committee  on  Agriculture  Statistics, 
hereafter  referred  to  as  Comntittee 
Effective  October  1,  1996,  responsibility 
for  the  census  of  agriculture  program 
was  transferred  to  the  National 
Agricultural  Statistics  Service  (NASS)  at 
USDA  from  the  Bureau  of  the  Census, 
U.S.  Department  of  Commerce.  Effective 
February  2,  1997,  NASS  also  received 
the  transferred  program  positions  and 
staff  from  the  Biueau  of  the  Census,  U.S. 
Department  of  Commerce. 
Responsibility  for  the  Advisory 
Conunittee  on  Agriculture  Statistics, 
which  is  a  discretionary  committee,  was 
transferred,  along  with  its  allocated  slot, 
to  USDA  with  the  census  of  agriculture 
program. 

The  Advisory  Committee  on 
Agriculture  Statistics  has  provided 
input  and  direction  to  the  census  of 
agricultiu^  program  since  the  committee 
was  first  established  on  July  16, 1962.  It 
has  been  particularly  critical  to  have  the 
committee  as  a  valuable  resource  to 
USDA  during  the  transfer  of  the  census 
fi-om  the  U.S.  Department  of  Commerce. 

The  purpose  of  the  committee  is  to 
make  recommendations  on  census  of 
agriculture  operations  including 
questionnaire  design  and  content, 
publicity,  publication  plans,  and  data 
dissemination. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  18,  2003,  to  be 
assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  R.  Ronald  Bosecker, 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture.  (202)  720-2707. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary  of  Agriculture  on  the 
conduct  of  the  periodic  censuses  and 
siu^eys  of  agriculture,  other  related 
surveys,  and  the  types  of  agricultural 
information  to  obtain  from  respondents. 
The  committee  also  prepares 


recommendations  regarding  the  content 
of  agriculture  reports,  and  presents  the 
views  and  needs  for  data  of  major 
suppliers  and  users  of  agricultvire 
statistics. 

The  Secretary  of  Agriculture  has    . 
deterinined  that  the  work  of  the 
Committee  is  in  the  public  interest  and 
relevant  to  the  duties  of  USDA.  No  other 
advisory  committee  or  agency  of  USDA 
is  performing  the  tasks  that  will  be 
assigned'to  the  Committee. 

The  Committee,  appointed  by  the 
Secretary  of  Agricultiu^,  shall  consist  of 
25  members  representing  a  broad  range 
of  disciplines  and  interests,  including, 
but  not  limited  to.  agricultxual 
economists,  nnal  sociologists,  farm 
policy  analysts,  educators.  State 
agriculture  representatives,  and 
agriculture-related  business  and 
marketing  experts. 

Representatives  of  the  Bureau  of  the 
Census.  U.S.  Department  of  Commerce, 
and  Economic  Research  Service,  USDA, 
serve  as  ex-officio  members  of  the 
Committee. 

The  committee  draws  on  the 
experience  and  expertise  of  its  members 
to  form  a  collective  judgment 
concerning  agriculture  data  collected 
and  the  statistics  issued  by  NASS.  This 
input  is  vital  to  keep  current  with 
shifting  data  needs  in  the  rapidly 
changing  agricultiu'al  environment  and 
keep  NASS  informed  of  emerging 
developments  and  issues  in  the  food 
and  fiber  sector  that  can  affect 
agriculture  statistics  activities. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  membership  appointments  to  the 
Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Signed  at  Washington.  DC,  January  31, 
2003. 

R.  Ronald  Bosecker, 
Administrxitor. 

[FR  Doc.  03-3444  Filed  2-11-03;  8:45  am] 
BIUJNG  CODE  3410-20-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  020703A] 

Proposed  Information  Collection; 
Comment  Request;  American  Fisheries 
Act,  Vessel  and  Processor  Permit 
Applications 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conunents  must  be 
submitted  on  or  before  April  14,  2003. 
ADDRESSES:  Direct  ail  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  A.  Bearden  at 
907-586-7228,  or  at 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract    ^ 

The  American  Fisheries  Act  (AFA) 
established  an  allocation  program  for  , 
the  pollock  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  Under  the  AFA,  only  vessels 
and  processors  that  meet  specific 
qualifying  criteria  are  eligible  to  fish  for 
and  process  pollock  in  the  BSAI.  The 
BSAI  pollock  qUota  is  suballocated  to 
groups  of  vessel  owners  who  form 
fishing  vessel  cooperatives  under  the 
AFA. 

All  AFA  vessel  and  processor  permits 
have  no  expiration  date  and  will  remain 
valid  indefinitely  imless  revoked  by 
NMFS.  Inshore  catcher  vessel 
cooperatives  wishing  to  receive  an 
allocation  of  the  BSAI  inshore  pollock 
Total  Allowable  Catch  (TAG)  are 
required  to  submit  an  application  for  an 
inshore  cooperative  fishing  permit  on  an 
annual  basis  by  December  1  of  the  year 
prior  to  the  year  in  which  the 


cooperative  fishing  permit  will  be  in 
effect.  The  information  must  be 
collected  once  a  year  because  NMFS 
must  identify  the  universe  of 
participating  vessels  and  processors 
prior  to  the  start  of  each  fishing  year  in 
order  to  assign  allocations  of  pollock 
TAG  to  eligible  groups  of  vessels  that 
form  cooperatives. 

n.  Method  of  Collection 

Paper  forms  are  used. 
m.Data 

OMB  Number:  0648-0393. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Time  Per  Response:  2  hours 
for  an  application  for  an  AFA  catcher 
vessel  permit;  30  minutes  for 
application  for.an  AFA  Permit  for 
Replacement  Vessel;  2  hours  for 
application  for  an  AFA  Inshore  Catcher 
Vessel  Cooperative  Permit;  2  hours  for 
an  application  for  an  AFA  mothership 
permit;  and  2  hours  for  an  application 
for  an  AFA  inshore  processor  permit. 

Estimated  Total  Annual  Burden 
Hours:  39. 

Estimated  Total  Ahnual  Cost  to 
Public:  $59. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  infprmation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice,  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  coMection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  5,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-3495  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  020703B] 

Proposed  Information  Collection; 
Comment  Request;  Highly  Migratory 
Species  Permit  Family  of  Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 


summary:  The  Department"  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  14.  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue.  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Dianne  Stephan.  phone  978/ 
281-9397;  Highly  Migratory  Species 
Division.  NMFS.  1  Blackburn  Drive. 
Gloucester,  MA  01930. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  {16 
U.S.C.  1801  et  seq.),  NOAA  is 
responsible  for  management  of  the 
Nation's  marine  fisheries.  In  addition, 
NQAA  must  comply  with  the  United 
States'  obligations  under  the  Atlantic 
Tunas  Convention  Act  (Ve  U.S.C.  971  et 
seq.).  NOAA  must  collect  information 
from  dealers  to  monitor  the  import  and 
export  of  bigeye  tuna  and  swordfish  in 
order  to  comply  with  international 
obligations  established  through 
membership  in  the  International 
Commission  for  the  Conservation  of 
AUantic  Tunas  (ICCAT).  IGCAT  has 
implemented  a  trade  monitoring 
program  for  bigeye  tuna  and  swordfish 
to  discourage  illegal,  unregulated  and 
imreported  fishing  activities  as  well  as 
further  understanding  of  catches  and 
international  trade  for  these  species. 
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In  order  to  implement  the  binding 
recommendations  of  ICCAT,  the 
Atlantic  Tunas  Dealer  Permit  (currently 
approved  under  0648-0202)  will  be 
modified  to  address  all  import,  export, 
and  re-export  of  bigeye  tuna  for  Atlantic 
coast  dealers.  The  Pacific  Tuna  Dealer 
Permit  (currently  approved  under  0648- 
0202)  will  be  modified  to  address 
Pacific  dealers  involved  in  the  import, 
export,  and  re-export  of  bigeye  tuna. 
Finally,  the  Swordfish  Dealer  Permit 
(currently  approved  under  0648-0205) 
will  be  modified  to  include  export  and 
re-export  of  swordfish.  All  existing  tuna 
and  swordfish  dealer  permit 
requirements  will  be  merged  with  the 
highly  migratory  species  vessel  permits 
under  this  collection. 

n.  Method  of  Collection 

Relevant  dealers  must  apply  for  or 
renew  permits  annually  by  mail. 
Renewal  forms  for  all  dealer  permits  are 
provided  annually. 

m.  Data 

OMB  Number:  0648-0327. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
960. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  80. 

Estimated  Total  Annual  Cost  to 
Public:  $500. 

IV.  Request  for  Comineiits 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden^ 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  February  5,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-3496  Filed  2-11-03;  8:45  ami 
BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

U.S.  Patent  No.  5,525,800  entitled 
"Selective  Multi-Chemical  Fiber  Optic 
Sensor",  Navy  Case  No.  76,085;  U.S. 
Patent  5,735,927  entitled  "Method  of 
Producing  Core/Cladding  Glass  Optical 
Fiber  Preforms  Using  Hot  Isostatic 
Pressing",  Navy  Case  No.  76,989;  U.S. 
Patent  No.  5,739,536  entitled  "Fiber 
Optic  Infrared  Cone  Penetrometer 
System",  Navy  Case  No.  77,412;  U.S. 
Patent  No.  5,778,125  entitled  "Optical 
Fiber  Terminations",  Navy  Case  No. 
77,790;  U.S.  Patent  No.  5,779,757 
entitled  "Process  for  Removing 
Hydrogen  and  Carbon  Impurities  from 
Glasses  by  Adding  a  Tellufium  Halide", 
Navy  Case  No.  77,216;  U.S.  Patent  No. 
5,846<889  entitled  "Infrared  Transparent 
Selenide  Glasses",  Navy  Case  No. 
77,674;  U.S.  Patent  No.  5,879,426 
entitled  "Process  for  Making  Optical 
Fibers  from  Core  and  Cladding  Glass 
Rods",  Navy  Case  No.  77,577;  U.S. 
Patent  No.  5,900,036  entitled  "Multi- 
Cylinder  Apparatus  for  Making  Optical 
Fibers,  Process  and  Product",  Navy  Case 
No.  76,981;  U.S.  Patent  No.  5,949.935 
entitled  "Infrared  Fiber  Optic  Coupler", 
Navy  Case  No.  78,344;  U.S.  Patent  No. 
5.953.478  entitled  "Metal-Coated  IR- 
Transmitting  Chalcogenide  Glass 
Fibers".  Navy  Case  No.  77.806;  U.S. 
Patent  No.  5.973.824  entitled 
"Amplification  by  Means  of  Dysprosium 
Doped  Low  Phonon  Energy  Glass 
Waveguides",  Navy  Case  No.  78,395; 
U.S.  Patent  No.  6,015,765  entitled  "Rare 
Earth  Soluble  Telluride  Glasses",  Navy 
Case  No.  78,347;  U.S.  Patent  No. 
6,021,649  entitled  "Apparatus  for 
Making  Optical  Fibers  from  Core  and 
Cladding  Glass  Rods  with  Two  Coaxial 
Molten  Glass  Flows",  Navy  Case  No. 
79.632;  U.S.  Patent  No.  6.128,429 


entitled  "Low  Phonon  Energy  Glass  and 
Fiber  Doped  with  a  Rare  Earth",  Navy 
Case  No.  78,394;  U.S.  Patent  No. 
6,145,342  entitled  "Catalyzed 
Preparation  of  Amorphous 
Chalcogenides",  Navy  Case  No.  78,533; 
U.S.  Patent  No.  6,157,856  entitled 
"Tissue  Diagnostics  Using  Evanescent 
Spectroscopy",  Navy  Case  No.  79,047; 
U.S.  Patent  No.  6,175,678  entitled 
"Infrared  Fiber  Imager".  Navy  Case  No.   • 
79.823;  U.S.  Patent  No.  6.195.483 
entitled  "Fiber  Bragg  Gratings  in 
Chalcogenide  or  Chalcohalide  Based 
Infrared  Optical  Fibers",  Navy  Case  No. 
77,161;  U.S.  Patent  No.  6.285,811 
entitled  "Near-Field  Optical  Microscope 
with  Infrared  Fiber  Probe",  Navy-Case 
No.  78,932;  U.S.  Patent  Application 
Serial  No.  09/906,010  entitled 
"Chalcogenide  Glass  Fiber  Raman  Laser 
and  Amplifier",  Navy  Case  No.  82,848; 
U.S.  Patent  Application  Serial  No.  09/ 
964,548  entitled  "Multi  Heating  Zone 
Process  for  Fabrication  of  Infrared 
Optical  Fibers",  Navy  Case  No.  82,941; 
and  Navy  Case  No.  83,486  entitled  "All 
Fiber  FTIR",  invention  disclosure  filed 
October  2,  2001. 

ADDRESSES:  Requests  for  copies  of  the 
patents  or  inventions  cited  shoujd  be 
directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell.  Ph.D.,  Head, 
Technology  Transfer  Office,  NKL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  e-mail:  coteIl@nrl.navy.mil  or 
use  courier  delivery  to  expedite 
response. 

(Authority:  35  U.S.C.  207,  37  CFR  part 
404) 

Dated:  February  6,  2003. 
R.E.  Vincent,  II, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-3471  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Shook-Argosy  Joint 
Venture 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice?    • 
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summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Shook-Argosy  Joint  Venture,  a 
revocable,  nonassignable,  exclusive 
license  to  practice  in  the  United  States 
and  certain  foreign  coxmtries,  the 
Government-Owned  invention 
described  in  Navy  Case  No.  84,339  filed 
October  24,  2002,  entitled 
"Infrastructure  Linkage  and 
Augmentation  System". 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  vmtten 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  February 
27.  2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC  20375- 
5320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  U.S.  Postal 
delays,  please  fax  (202)  404-7920. 
e-mail:  cotell@nrl.navy.mil  or  use 
courier  delivery  to  expedite  response. 
(Authority:  35  U.S.C.  207.  37  CFR  Part 
404.) 

Dated:  February  4,  2003. 
R.E.  Vincent  n, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-3472  Filed  2-11-03;  8:45  am] 

NLUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of«Education. 
summary:  The  Acting  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or.before  March 
14,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington,- 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Kaien_F._Lee@omb.eop.gov. 


supplementary  information:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  .interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  biuxlen.  OMB  invites 
public  comment. 

Dated:  February  6,  2003. 
Joe  Schubart, 

Acting  Leader,  Regulatory  Management 
Group,  Office  of  the  Chief  Information  Officer. 

0£Bce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Consolidated  State  Performance 
Report.^ 

Frequency:  Annually. 

Affected  Public:  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  52.    Burden  Hours: 
134,768. 

Abstract:  This  information  collection 
package  contains  the  Consolidated  State 
Performance  Report  (CSPR).  The 
Elementary  and  Secondary  Education 
Act  (ESEA),  in  general,  and  its  provision 
for  submission  of  consolidated  plans,  in 
particular  (see  section  14301  of  the 
ESEA),  emphasize  the  importance  of 
cross-program  coordination  and 
integration  of  federal  programs  into 
educational  activities,carried  out  with 
State  and  local  funds.  States  would  use 
the  instrument  for  reporting  on 
activities  that  occur  during  the  2001- 
2002  school  year.  The  proposed  CSPR 
requests  some  of  the  same  information 
as  in  2000-2001,  with  a  few 
modifications  to  eliminate  certain 
sections.  The  Department  is  working 


actively  to  revise  the  content  of  these 
documents  and  develop  an  integrated 
information  collection  system  that 
responds  to  No  Child  Left  Behind 
(NCLB),  uses  new  technologies,  and 
better  reflects  how  federal  programs 
help  to  promote  State  and  local  reform 
efforts. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 

yoiu  request. 

Comments  regarding  biu-den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Katiiy.A3rt@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  ;l-800-877- 
8339. 
Office  of  the  Chief  Financial  Officer 

Type  (^Review:  New  collection. 

Iitie;  Small  Business  Innovation 
Research  (SBIR)  Program— Phase  I— . 
Grant  Application  Package  (1890-0001) 
(KA). 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  50.    Burden  Hours: 

3750. 

Abstract:  This  application  package 
invites  small  business  concerns  to 
submit  a  Phase  I  research  application  for 
the  Small  Business  Innovation  Research 
(SBIR)  program.  This  is  in  response  to 
Pub.  L.  106-554,  the  "Small  Business 
Reauthorization  Act  of  2000,  H.R.  5667" 
(the  "Act")  enacted  on  December  21, 
20^.  The 'Act  requires  certain  agencies, 
including  the  Department  of  Education 
(ED),  to  establish  a  Small  Business 
Innovation  Research  (SBIR)  program  by 
reserving  a  statutory  percentage  of  their 
extramural  research  and  development 
budgets  to  be  awarded  to  small  business 
concerns  for  research  or  R&D  through  a 
imiform,  highly  competitive,  three- 
phase  process  each  fiscal  year.  This 
collection  falls  imder  the  Streamlined 
Discretionary  Process,  1890-0011. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001). 
Therefore,  the  30-day  public  conunent 
period  notice  will  be  the  only  public 
comment  notice  published-forthis 
information  .collection. 
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Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202—4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

|FR  Doc.  0.3-3448  Filed  2-11-03;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Revised  Scope  for  the 
Hanford  Site  Solid  (Radioactive  and 
Hazardous)  Waste  Program 
Environmental  Impact  Statement, 
Richland,  WA 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  has  decided  to  revise  the 
scope  of  the  Hanford  Site  Solid 
(Radioacdve  and  Hazardous)  Waste 
Program  Environmental  Impact 
Statement,  Richland,  Washington.  DOE 
issued  a  Draft  Environmental  Impact 
Statement  (EIS)  for  the  Hanford  Site 
Solid  Waste  Program  in  May  2002. 
Subsequently,  DOE  issued  a  Notice  of 
Intent  to  prepare  a  separate  EIS,  the 
Tank  Waste  Remediation  System 
Supplemental  EIS  for  the  Disposal  of 
Immobilized  Low-Activity  Wastes  from 
Hanford  Tank  Waste  Processing.  DOE 
now  intends  to  incorporate  the  scope  of 
.  the  Supplemental  EIS  into  the  scope  of 
the  EIS  for  the  Solid  Waste  Program. 
DOE  will  not  issue  a  separate 
Supplemental  EIS  for  immobilized  tank 
waste. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  information  about  the  revised 
draft  EIS  or  to  be  placed  on  the  EIS 
distribution  list,  contact: 
Mr.  Michael  S.  Collins.  HSW  EIS 
Document  Manager.  Richland 
Operations  Office.  U.S.  Department  of 
Energy,  A6-38,  Post  Office  Box  550, 
Richland,  Washington,  99352-0550, 
Telephone  and  voice  mail:  (509)  376- 
6536,  Fax:  (509)  372-1926,  Electronic 
mail:  solid_waste_eis_-_doe@rl.gov. 


For  general  information  about  the 
DOE  NEPA  process,  contact: 

Ms.  Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Policy  and  Compliance  (EH- 
42),  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW. 
Washington,  DC,  20585-0119,  Fax: 
(202)  586-7031,  Telephone:  (202) 
586-4600,  Voice  mail:  (800) 
472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE  has 
decided  to  revise  the  scope  of  the 
Hanford  Site  Solid  Waste  (Radioactive 
and  Hazardous)  Waste  Program 
Environmental  Impact  Statement, 
Richland,  Washington.  DOE  issued  a 
Draft  EIS  for  the  Hanford  Site  Solid 
Waste  Program  in  May  2002  (67  FR 
36592,  May  24,  2002).  Subsequently, 
DOE  issued  a  Notice  of  Intent  (67  FR 
45104,  July  8,  2002)  to  prepare  a 
separate  EIS,  the  Tank  Waste 
Remediation  System  Supplemental  EIS 
for  Disposal  of  Immobilized  Low- 
Activity  Wastes  from  Hanford  Tank 
Waste  Processing.  DOE  now  intends  to 
incorporate  the  scope  of  the 
Supplemental  EIS  into  the  scope  of  the 
EIS  for  the  Solid  Waste  Program.  In 
making  this  decision,  IX)E  considered 
comments  received  on  the  original  Draft 
EIS  for  the  Solid  Waste  Program,  and 
scoping  comments  for  the  Supplemental 
EIS,  including  the  recommendations  of 
the  Environmental  Protection  Agency, 
the  Washington  State  Department  of 
Ecology,  and  the  Hanford  Advisory 
Board.  Accordingly,  DOE  intends  to 
issue  a  revised  Draft  EIS  for  the  Solid 
Waste  Program  that  reflects  this 
expanded  scope  and  responds  to  other 
comments  on  the  Draft  EIS,  in 
accordance  with  Council  on 
Environmental  Quality  and  EKDE 
procedures  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  (40  CFR  parts  1500-1508  and  10 
CFR  part  1021). 

The  revised  Draft  EIS  will  evaluate 
the  potential  environmental  impacts 
associated  with  ongoing  activities  of  the 
Hanford  Site  Solid  Waste  Program, 
disposal  of  immobilized  low-activity 
wastes  from  Hanford  tank  waste 
processing,  and  reasonably  foreseeable 
treatment,  storage  and  disposal  facilities 
and  activities.  The  revised  Draft  EIS  also 
will  contain  additional  analyses  of 
alternatives  for  managing  both  waste 
generated  at  the  Hanford  Site  and  waste 
received  from  offsite  DOE  generators, 
consistent  with  decisions  resulting  from 
the  Department's  Final  Waste 
management  Programmatic  EIS  (DOE/ 
EIS-0200-F,  May  1997)  for  low-level 
waste  and  mixed  low-level  waste  (65  FR 
10061,  February  25.  2000). 


Anticipated  changes  for  the  revised 
draft  EIS  include: 

— The  addition  of  alternatives  for  the 
disposal  of  immobilized  low-activity 
waste  from  the  tank  farms  and 
evaluation  of  the  impacts  of  those 
alternatives. 
— The  addition  of  more  alternatives  for 
the  disposal  of  low-level  waste  and 
mixed  low-level  waste  and  evaluation 
of  the  impacts  of  those  alternatives. 
— The  addition  of  alternatives  for 
disposal  of  different  waste  types 
(immobilized  low-activity  waste,  low- 
level  waste,  mixed  low-level  waste) 
together  and  evaluation  of  the  impacts 
of  those  alternatives. 
— ^The  addition  of  information  on  the 
impacts  of  transporting  waste 
especially  as  it  pertains  to  the  States 
of  Washington  and  Oregon. 
— The  addition  of  DOE  responses  to 
major  issues  from  the  first  draft  EIS. 
In  addition.  DOE  recently  issued  a 
Notice  of  Intent  to  prepare  a  separate 
EIS,  Treatment,  and  Disposal  of  Tank 
Waste  and  Closure  of  Single-Shell  Tanks 
at  the  Hanford  Site,  Richland, 
Washington  (DOE/EIS-0356),  (68  FR 
1052,  January  8,  2003).  In  this  new  tank 
waste  treatment  and  closure  EIS,  DOE 
intends  to  evaluate  alternative  tank 
waste  treatment  processes  for  low 
activity  waste.  DOE  will  coordinate  this 
EIS  with  the  EIS  on  Hanford's  Solid 
Waste  Program,  as  appropriate. 

Issued  in  Richland,  Washington,  on  this 
5th  day  of  February,  2003. 

Keith  A.  Klein, 

Manager.  Richland  Operations  Office. 

[FR  Doc.  03-3482  Filed  2-11-03;  8:45  am]  , 

HLUNC  CODE  645(M)1-P  ^ 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  availability  of  a 

financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41635 
entitled  "Energy  Efficient  Building 
Equipment  and  Envelope  Technologies 
IV".  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation,  DE- 
PS26-03NT41635,  and  award  financial 
assistance  (Cooperative  Agreements)  for 
the  program  entitled  "Energy  Efficient 
Building  Equipment  and  Envelope 
Technologies  IV."  Through  this 


l^ 


solicitation,  the  DOE/NETL  seeks 
applications  on  behalf  of  the  Office  of 
Building  Technology  Programs  in  DOE's 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  for  innovative 
technologies  that  have  the  potential  for 
significant  energy  savings  in  residential 
and  commercial  buildings.  DOE  is 
seeking  to  support  projects  that  are 
advancing  energy  efficient  equipment, 
envelope  and  whole  building 
technologies.  Specifically,  the  objective 
of  the  solicitation  is  to  accelerate  high- 
payoff  technologies  that,  because  of 
their  risk,  are  unlikely  to  be  developed 
in  a  timely  manner  without  a 
partnership  between  industry  and  the 
Federal  Government. 
DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  Web  Page 
located  at  http://e-center.doe.gov  on  or 
about  February  28,  2003.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://www.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Dowdell,  Contract  Specialist, 
MS  921-107.  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory,  P.O.  Box  10940,  626 
Cochrans  Mill  Road,  E-mail  Address: 
Bonnie.DowdeU@netl.doe.gov, 
Telephone  Number:  412-386-5879. 
SUPPLEMENTARY  INFORMATION:  DOE/ 
NETL  intends  to  select  a  group  of 
projects  programmatically  balanced 
with  respect  to:  (1)  Technology  category 
(equipment  end  uses,  envelopes  and 
whole  buildings);  (2)  building  type 
(residential  and/or  commercial);  and  (3) 
time  of  commercialization  (short-term  or 
long-term  market  potential  of  the 
technology).  The  solicitation  will  cover 
research  and  development  on  materials, 
components  and  systems  applicable  to 
both  residential  and  commercial 
buildings.  The  solicitation  will  not 
support  demonstration  projects  to 
deploy  the  technology  on  a  large  scale 
but  will  support  proof  of  concept 
projects.  The  research  and  development 
areas  of  interest  are  as  follows:  Whole 
Buildings — Building  Performance  and 
Zero  Energy;  Lighting— Light  Sources 
and  Ballasts,  Lighting  Controls, 
Luminaries  and  Distribution  Systems, 
and  Lighting  Impacts;  Space 
Conditioning  Equipment— Energy 
Conversion  Efficiency,  and  Distribution, 
Storage,  Control  and  System  Integration; 
Building  Envelope — Building  Materials 
and  Envelope  Systems,  and  Windows; 
and  Appliances. 

The  solicitation  covers  research  in 
ioui  technology  maturation  stages: 
Technology  Maturation  Stage  2  involves 


applied  research;  Technology 
Maturation  Stage  3  involves  exploratory 
development  (non-specific  applications 
and  bench-scale  testing);  Teclmology 
Maturation  Stage  4  involves  advanced 
development  (specific  applications  and 
bench-scale  testing);  and  Maturation 
Stage  5  involves  engineering       - 
development  (pilot-scale  and/or  field 
testing).  For  projects  spanning  more 
than  one  maturation  stage,  continuation 
decision  points  will  be  inserted  at  the 
completion  of  each  stage.  Multiple 
awards  (8 — 12)  are  expected  regardless 
of  the  technology  maturation  stage(s) 
proposed.  It  is  DOE's  desire  to 
encourage  the  widest  participation, 
including  the  involvement  of  small 
business  concerns  and  small 
disadvantaged  business  concerns.  In 
ordpr  to  gain  the  necessary  expertise  to 
review  applications,  non-Federal 
personnel  may  be  used  as  evaluators  or 
advisors  in  the  evaluation  of 
applications,  but  will  not  serve  as 
members  of  the  technical  evaluation 
team.  This  particular  program  is  covered 
by  Section  3001  and  3002  of  the  Energy 
Policy  Act  (EPAct),  42  U.S.C.  13542  for 
financial  assistance  awards.  EPAct  3002 
requires  a  cost  share  commitment  of  at 
least  20  percent  from  non-Federal 
sources  for  research  and  development 
projects.  It  is  anticipated  that 
$16,000,000  in  federal  funding  will  be 
available  however,  not  all  of  the 
necessary  funds  are  currently  available 
for  this  solicitation;  the  Government's 
obligation  under  any  cooperative 
agreement  awarded  is  contingent  upon 
the  availability  of  appropriated  FY  2003 
funds. 

Onee  released,  the  solicitation  will  be 
available  for  downloading  from  the  UPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 


Issued  in  Pittsburgh,  PA  on  January  29, 
2003. 

Dale  A.  Siciliano, 

Deputy  Director.  Acquisition  and  Assistance 
Division. 

[FR  Doc.  03-3481  Filed  2-11-03;  8:45  ami 
BILUNG  CODE  6*SO-0^-* 

DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Policy  Statement:  Energy  Information 
Administration  Policy  for  Release  of 
the  Weekly  PetroMum  Status  Report 

agency:  Energy  Information 
Administration  (ELA),  Department  of 
Energy  (DOE). 

action:  Policy  Statement.  Energy 
Information  Administration  Policy  for 
Release  of  the  Weekly  Petroleum  Status 
Report.  

SUMMARY:  The  comments  received 
represent  a  cross  section  of  key 
interested  parties  that  use  the  Weekly 
Petroleum  Status  Report  (WPSR).  There 
was  strong  support  and  opinions  t>oth 
for  leaving  the  release  time  as  it 
ciurently  is  and  for  moving  the  time  to 
coincide  with  New  York  Mercantile 
Exchange  (NYMEX)  trading  hours. 
Reasonable  arguments  were  made  on 
both  sides  of  the  issue.  After  careful 
review  of  the  comments,  the  Energy 
Information  Administration  (EIA)  bas 
concluded  that  it  is  in  the  overall  best 
interest  of  WPSR  users  to  change  the 
release  time  to  10:30  a.m.  Eastern 
Standard  Time  (EST)  on  Wednesday. 

EIA  foimd  the  arguments  for  moving 
the  release  time  compelling  enough  to 
shift  its  ciurent  poUcy.  The  leading 
arguments  supporting  this  decision  are 
summarized  as  follows:  (1)  It  supports 
fairness,  transparency,  and  market 
oversight  functions  by  releasing  the 
WPSR  at  a  time  when  both  European 
and  United  States  markets  are  open,  (2) 
it  is  expected  to  contribute  to  reduced 
market  volatility  by  releasing  the  data 
when  more  traders  are  operating. 
DATES:  This  policy  becomes  effective  on 
Wednesday,  February  26,  2003. 
ADDRESSES:  Requests  should  be  directed 
to  Ronald  W.  O'Neill.  Mr.  O'Neill  may 
be  contacted  by  telephone  (202-586- 
2991).  FAX  (202-586-5846),  or  e-mail 
[ron.oneiil@eia.doe.gov).  These  methods 
are  recommended  to  expedite  contact. 
His  mailing  address  is  Ronald  W. 
O'Neill,  M.S.  EI-42,  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585-0640. 

FOR  FURTHER  INK>RMATK)N  CONTACT: 
Requests  for  additional  information  or 
questions  about  the  policy  should  be 
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directed  to  Ronald  W.  O'Neill  at  the      , 

address  above.  The  WPSR  is  available 

on  EIA's  Internet  site  at  http:// 

www.eiQ.doe.gov/oil_gas/petToleum/     __ 

data  publications/ 

weekly _petroIeum  status  report/ 

wpsr.html. 

SUPPLEMENTARY  INFORMATION:  f 

I.  Background 

II.  Summary  of  Comments 
.III.  Current  Actions 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275. 15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91.  42  U.S.C.  7101  ef 
seq.)  requires  that  EIA  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  long  term  domestic  demands. 

EIA  provides  the  public  and  other 
Federal  agencies  with  opportunities  to 
comment  on  collections  of  energy 
information  conducted  by  EIA.  As 
appropriate.  EIA  also  requests 
comments  on  important  issues  relevant 
to  EIA's  dissemination  of  energy 
information.  Comments  received  help 
EIA  when  preparing  information 
collections  and  information  products 
necessary  to  EIA's  mission. 

EIA's  Weekly  Petroleum  Status  Report 
(WPSR)  provides  timely  information  on 
supply  and  selected  prices  of  crude  oil 
and  principal  petroleum  products.  It 
serves  the  industry,  the  press,  planners, 
policymakers,  consumers,  analysts,  and 
State  and  local  governments  with  a 
ready,  reliable  source  of  current 
information. 

The  WPSR  data  are  based  primarily 
on  weekly  company  submissions  of 
information  as  of  7  am  Eastern  Standard 
Time  (EST)  Friday.  Weekly  data  are 
filed  with  EIA  by  5  pm  EST  on  the 
following  Monday.  In  the  past,  the 
WPSR  data  were  publicly  released 
electronically  at  9  am  EST  each 
Wednesday,  and  the  printed  version 
was  available  on  Friday.  For  weeks  that 
included  holidays,  release  of  the  WPSR 
was  typically  delayed  by  one  day. 

On  December  3,  2002,  EIA  issued  a 
Federal  Register  notice  (67  FR  71959) 
requesting  public  comments  on  a 
proposed  policy  for  changes  in  the 
release  time  of  the  WPSR.  In  that  notice, 
EIA  discussed  the  reasons  for  the 
proposed  change  and  proposed  moving 
the  release  time  to  10:10  am  EST  on 
Wednesday  to  coincide  with  normal 


New  York  Mercantile  Exchange 
(NYMEX)  and  International  Petroleum 
Exchange  (IPE)  trading  hours.  EIA  also 
solicited  suggestions  for  alternative 
release  times.  .    ^ 

n.  Summary  of  Comments        ^ 

In  response  to  the  Federal  Register 
notice  requesting  comments  on  the 
proposed  WPSR  release  time  policy,  EIA 
received  26  comments.  The  comments 
were  from  members  of  Congress, 
investment  companies,  state 
governments,  and  traders. 

Comments  fell  into  one  of  two 
categories:  Either  they  were  in  favor  of 
moving  the  release  time  or  they  favored 
keeping  it  at  9  am  EST.  Below  is  a  brief 
summary  of  the  major  reasons  given  for 
supporting  each  category. 

Comments  in  favor  of  the  current 
release  time  included: 

•  Having  the  petroleiun  data  available 
before  the  NYMEX  opens  allows  the 
trading  community  to  make  qualified 
evaluations  of  the  oil  market  before 
trading  beginf.  , 

•  For  some  in  the  non-commodities 
trading  community  receiving  the  data 
earlier  gives  them  more  timely 
information  for  their  use. 

Comments  in  favor  of  changing  the 
release  time  included: 

•  Releasing  the  data  when  both  the 
European  and  United  States  markets  are 
open  enhances  fairness,  efficiency,  and 
competition  by  allowing  a  greater 
tiumber  of  market  participants  equal 
trading  access.  It  essentially  levels  the 
playing  field. 

•  Releasing  the  EIA  petroleimi  data 
while  both  markets  are  open  will 
contribute  to  reduced  market  volatility 
and  greater  transparency.  Releasing  the 
data  while  more  trading  opportunities 
exist  and  more  traders  are  operating 
reduces  the  likelihood  that  a  small 
number  of  traders  could  create  volatile 
price  swings.  Markets  with  greater 
liquidity  are  less  likely  to  be 
manipulated. 

•  With  current  market  turbulence, 
never  has  the  need  for  market 
competition  and  transparency  been 
greater.  Important  functions  of  market 
oversight  by  the  Commodity  Futures 
Trading  Commission  (CFTC)  would  be 
diminished  if  much  of  the  business  was 
shifted  to  overseas  markets  or  the  less 
regulated  Over-the-Coimter  (OTC) 
markets. 

•  Maintaining  the  ciurent  release 
time  could  have  the  unintended  effect  of 
shifting  important  price  discovery  and 
risk  management  functions  to  an 
overseas  market.  The  domestic  market  is 
made  less  relevant,  and  its  benefits  to 
consumers  and  the  economy  reduced, 
because  businesses  will  be  forced  to 


utilize  markets  open  at  the  time,  thus 
depriving  them  of  an  important 
competitive  choice. 

m.  Current  Actions 

EIA  WPSR  Release  Time  Policy.  EIA 
has  established  a  policy  for  the  release 
time  of  the  WPSR.  Under  this  policy, 
the  WPSR  will  be  publicly  released 
electronically  at  10:30  am  EST  each 
Wednesday.  For  weeks  that  include 
holidays,  release  of  the  WPSR  will 
typically  be  delayed  by  one  day. 

EIA  reserves  the  right  to  revisit  or 
amend  this  policy.  However,  EIA  shall 
not  modify  the  WPSR  release  time 
policy  witiiout  prior  notification  in  the 
WPSR  or  the  Federal  Register. 

Statutory  Authority:  Section  52  of  the 
Federal  Energy  Administration  Act  (Pub.  L. 
93-275, 15  U.S.C.  790a). 

Issued  in  Washington,  DC,  February  6. 
2003. 

Guy  F.  Canuo, 

Administrator,  Energy  Information 
Administration. 
|FR  Doc.  03-3480  Filed  2-11-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0041;  FRL-7292-7] 

Tribal  Pesticide  Program  Council; 
Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Tribal  Pesticide  Program 
Council  (TPPC)  will  hold  a  2-day 
meeting,  on  March  13  and  14,  2003. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Thursday,  March  13,  2003,  from  9  a.m. 
to  5  p.m..  including  a  closed  session 
from  4:30  to  5  p.m.  and  Friday  March 
14,  2003,  from  9  a.m.  to  5  p.m., 
including  two  closed  sessions  from 
10:30  a.m.  to  10:45  a.m.  and  4  p.m.  to 
5  p.m. 

ADDRESSES:  the  meeting  will  be  held  at 
the  Doubletree  Hotel  -  300  Army  Navy 
Drive.  Arlington,  Crystal  City.  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  McDuffie,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0195;  fax  number:  (703)  308-1850;  e- 
mail  address:  mcduffie.georgia@epa.gov. 


Lillian  Wilmore,  TPPC  Facilitator, 
P.O.  Box  470829,  Brookline  Village,  MA 
02447-0829;  telephone  number:  (617) 
232-5742;  fax  (617)  277-1656;  e-mail 
address:  naecology@aol.com. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 
TPPC's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decisionmaking  process.  All  parties  are 
invited  and  encouraged  to  attend  the 
meetings  and  participate  as  appropriate. 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  arp  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  anyquestions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0041.  The  official  public 
docket  consists  of  the  docuinents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings 
http://www.epa.gov/fedrgstr/. 
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An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Docketsat  http://www.epa  gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly -available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Tentative  ^Agenda     - 

This  unit  provides  tentative  agenda 
topics  for  the  2-day  meeting. 

1 .  TPPC  state  of  the  council  report. 

2.  Presentation  questions  and  answers 
by  EPA  Office  of  Pesticide  Programs  and 
by  EPA  Office  of  Pesticide  Programs, 
Field  and  External  Affairs  Division. 

3.  Reports  from  Working  Groups  and 
TPPC  participation  in  other  meetings: 
Tribal  Strategy  and  Forum  on  State  and 
Tribal  Toxic  Actions  (FOSTTA), 
Pesticide  Program  Dialogue  Committee, 
Western  Regional  Pesticide  Conference, 
Certification  and  Training  Advisory 
Group,  and  Worker  Protection. 

4.  "Tribal  caucus. 

5.  Reports  from  other  organizations: 
State  FIFRA  Issues  Research  and 
Evaluation  Group,  American  Indian 
Environmental  Office,  Tribal  Operations 
Committee,  Regional  Tribal  Operations 
Committee,  Intertribal  Agricultural 
Council,  and  National  Tribal 
Environmental  Council,  Intertribal 
Agricultural  Council,  and  Tribal  Air 

Group. 

6.  Videos;  EPA  and  Indian  Country; 
Building  Pesticide  and  Toxic  Programs 

.  in  Indian  Country  and  Native  American 
Grave  Protection  Repatriation  Act 
(NAGPRA)  issues;  tainted  legacy. 

7.  Report  on  Tribal  Medicine  Project. 

8.  EPA  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  related 
issues  and  continuing  issues  reference 
data  collections  issues — Form  5700- 
33H;  inspector  credentials. 

9.  EPA  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  Tribal  strategy— update. 

10.  Update— FIFRA  section  18s  and 
section  24c  issues  (including  , 
Shoalwater  Bay  Tribe  issues).         .  / 

11.  Tribal  issues  raised;  Quality 
Assurance  Project  Plan  (QAPP)  issues. 

.12.  Updates  from  the  sub-regional 
lead  officer. 

13.  Report  from  the  Working  Group — 
Tribal  Traditional  Lifeways  (subsistence 
issues). 


14.  Update  on  the  lifeline  project. 

15.  Update  on  the  West  Nile  Virus. 

16.  Announcement  of  requests  for 
proposal — National.  Environmental 
Exchange  Network  Grant;  other  funding 
annoimcements . 

17.  Water  Quality  and  Pesticides 
Management;  United  States  Geological 
Survey  (USGS)  projects  on  future 
training  efforts. 

18.  FIFRA  and  the  Clean  Water  Act; 
the  talent  decision.  ' 

19.  Update  and  overview — 
Biopesticides  [Bt  issues). 

List  of  Subyects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  February  4.  2003.  , 

lay  S.  Ellenberger, 
Associate  Director.  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programi. 
[FR  Doc.  0.3-34^2  Filed  2-11-03;  8:45  am] 
BILLING.CODE  6560-S&-S  >■ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Thursday, 
February  13,  2003 

February  6.  2093. 

The  Federal  Communications       v 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  February  13,  2003,  which  is     . 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Wasttington,  DC. 

Item  No..  Bureau,  and  Subject 

1— Office  of  Engineering  and  Technology— 
Title:  Revisions  of  Part  15  of  the 
Commission  s  Rirles  Regarding  Ultra- 
Wideband  Transmission  Systems  (ET 
Docket  No.  98-153).  SummaryrThe 
Commission  will  consider  a  Memorandum 
Opinion  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  addressing  the 
fourteen  petitions  for  reconsideration  filed 
in  response  to  the  First  Report  and  Order 
in  Vhis  proceeding.  The  First  Report  and 
Order  established  the  standards  that  permit 
the  unlicensed -operation  of  ultra-wideband 
devic;es. 

2 — Consumer  and  Governmental  Affairs — 

•    Title:  Amendment  of  Part  1 .  Subpart  N  of 
the  Commission's  Rules  Concerning  Non-- 
Discrimfnation  on  the  Basis  of  Disability  in 
the  Commission's  Programs  and  Activities. 
Summon: The  Commission  will  consider 
an  Order  to  update  and  enhance  its  rules 
regarding  access  for  persons  with 
disabilities  to  Commission  programs  and 
activities,  as  found  in  Subpart  N  of  Part  1 
of  the  Commission's  rules. 

3_Wireline  Competition— r/f/e;  Review  of 
the  section  251  Unbundling  Obligations  of 
Incumbent  Local  Exchange  Carriers  (CC 
Docket  No.  01-338).  Implementation  of  the 
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Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98),  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability  (CC 
Docket.No.  98-147),  and  Appropriate 
Framework  for  Broadband  Access  to  the 
Internet  over  Wireline  F'acilities  (CC 
Docket  No.  02-33).  Summary:  The 
Commission  will  consider  a  Report  and 
Order  concerning  incumbent  local 
exchange  carriers'  obligations  to  make 
elements  of  their  networks  available  cm  an 
unbundled  basis. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
David  Fiske,  Office  of  Media  Relations, 
telephone  number  (202)  418-0500;  TTY 
1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.coin. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol  - 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  Web  Page  at 
www.fcc.gov/realaudio.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victory  Drive.  Hemdon,  VA  20170, 
telephone  number  (703)  834-1470,  Ext. 
19;  fax  number  (703)  834-0111. 

Federal  Communications  Commission 

Marlene  H.  Dortch, 

Secretary.  ' 

[FR  Doc.  03-3609  Filed  2-10-03;  2:53  pm] 

BILUNO  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  2594] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceedings 

February  7.^2003.  , 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  the 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 


International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  February  27v2003.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aJfter  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Station  (Saint  Joseph, 
Clayton,  Ruston,  and  Wisner,  Louisiana) 
(MM  Docket  No.  01-19,  RM-10048, 
RM-10027);  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Wisner,  Ruston, 
Clayton,  and  Saint  Joseph,  Louisiana) 
(MM  Docket  No.  01-27,  RM-10056. 
RM-10118).    ^ 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Section 
73.622(b),  Table  of  Allotments,  Digital 
Television  Broadcast  Stations  (Boca 
Raton,  Florida)  (MM  Docket  No.  00-138, 
RM-9896). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Section 
73.622(b),  Table  of  Allotments,  Digital 
Broadcast  Stations  (Fort  Myers,  Florida) 
(MM  Docket  No.  00-180,  RM-9956). 

Number  of  Petitions  Filed:  3. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  03-3486  Filed  2-11-03;  8:45  am] 

BHXING  CODE  6712-Or-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.  011692-002. 

Title:  Indamex  Agreement. 

Parties:  CMA  CGM.  S.A..  Contship 
Containerlines,  The  Shipping 
Corporation  of  India  Ltd. 

Synopsis:  The  amendment  deletes  all 
vessel-sharing  and  space  chartering 
authority  from  the  agreement. 

Dated:  February  7.  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  03-3499  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Federal  Maritime  Commission. 

TIME  AND  DATE:  10  a.m. — February  11, 
2003. 

PLACE:  800  North  Capitol  Street,  NW.. 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  The  meeting  previously 

announced  (68  FR  6455  (February  7, 

2003))  for  February  11,  2003  has  been 

canceled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle. 

Secretary. 

(FR  Doc.  03-3596  Filed  2-10-03;  2:17  pm] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

S.F.  Systems  Inc.,  12335  Denhohn 
Drive,  #C,  El  Monte,  CA  91732, 
Officers:  Mei-Ling  Chan,  Vice 
President  (Qualifying  Individual), 
David  Sun,  President. 

Gunter  Shipping,  1072  E.  39th  Street, 
Brooklyn,  NY  11210,  Joseph  A. 
Gunter.  Sole  Proprietor. 

Comis  hifl  Inc..  690  Knox  Street.  #220. 
Torrance.  CA  90502,  Officers:  Frank 
S.  Noah,  President  (Quedifying 
Individual),  M.H.  Ahn,  Treasury. 

Carga  Tica  Infl,  hic.  4408  N.W.  74th 
Avenue,  Miami,  FL  33166,  Officers: 
Dannia  Roa,  Vice  President 
(Qualifying  Individual),  Patricia  Ann 
Fonseca,  President. 


Non-Vessel  Operating  Common  Carrier 
and 'Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicant 

MC  Logix,  hic,  1535  W.  139th  Street, 
Gardena,  CA  90249,  Officer:  Se  Hwan 
Park,  President  (Quahfying 
Individual). 

RCP  Logistics,  Inc.,  300  Elmwood 
Avenue,  Sharon  Hill,  PA  19079, 
Officer:  Richard  C.  Powley,  President 
(Qualifying  Individual). 

Ocean  Freight  Forwarder — Ocean  • 
Transportation  Intermediary 
Applicants 

W.  P.  Mulry  &  Co.,  Inc.,  348  Jervis 
Avenue,  Copiaque,  NY  11726,  Officer: 
William  P.  Mulry,  President 
(Qualifying  Individual). 

International  Trade  Brokers  and 
Forwarders  Co.,  7252  NW  25th  Street, 
Miami,  FL  33122,  Officers:  Alvaro  G. 
Mimoz,  President  (Qualifying 
Individual),  Isabel  Munoz,  Vice 
President. 

Amtrade  International,  Inc.,  1700  N. 
Dixie  Hwy.,  Suite  142,  Boca  Raton.  FL 
33432,  Officer:  Ana  Adriazola- 
Rodriguez,  President  (Qualifying 
Individual). 

Arimar  International  SPA,  Via  VIII 
Marzo,  35/c,  50010  Scandicci  (FI) 
Italy,  Officers:  Jeimifer  M.  Carter, 
Director  (Qualifying  Individual). 

Dated:  February  7,  2003. 
Bryant  L.  VanBralde. 
Secretary. 

[FR  Doc.  03-3500  Filed  2-11-03;  8.45  am) 
BILUNG  CODE  6730-01-P 


Parts  Closed  to  the  Public 

5.  Discussion  of  litigation  matters. 

6.  Discussion  of  persormeh matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  February  10,  2003. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board.  Federal  Retirement 

Thrift  litvestment  Board- 

|FR  Doc.  03-3586  Filed  2-10-03;  12:54  pm) 
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FEDERAL  RETIREMENT  THRIfT 
INVESTMENT  BOARD 

Sunshine  Act;  Meetings 

TIME  AND  DATE:  9  a.m.  (E.S.T.),  February 
20,  2003. 

PLACE:  4th  Floor.  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  minutes  of  the 
January  21,  2003,  Board  member 
meeting. 

2.  Executive  Director's  report.  , 
including  the  following  items; 

(a)  Legislative  report, 

(b)  Investment  report, 

(c)  Participation  information;  and 

(d)  Future  meeting  topics. 

3.  Status  of  new  record  keeping 
system. 

4.  Participant  service  presentation. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03041  ] 

World  Trade  Center  Registry;  Notice  of 
Intent  To  Fund  Single  Eligibility  Award 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  intent  to  award  fiscal  year  (FY)  2003 
fimds  for  a  cooperative  agreement 
program  to  develop  a  World  Trade 
Center  (WTC)  Registry  which  will  be  a 
central,  unified  database  to  assess  short 
and  long  term  health  effects  among 
persons  exposed  to  the  WTC  disaster. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  New  York  City  Department  of  Health 
and  Mental  Hygiene  (NYCDOHMH). 
NV'CDOHMH  has  designed  and 
iinplemented  the  protocol  for  the  initial 
data  collection  for  this  program.  They 
are  the  point  of  entry  into  the  public 
health  system  for  the  residents  of  New 
York  City,  and  they  have  strong  linkages 
to  all  levels  of  the  community  required 
to  gain  emtjUment  of  identified  registry 
populations. 

C.  Funding 

Approximately  $1 ,500,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  February  28,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fvmding  estimates  may  change. 

D.  Where  To  Obtain  Additional    . 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Rd,  Room  3000. 
Atlanta,  GA  30341-4146,  Telephone: 
(770) 488-2700. 


For  technical  questions  about  this 
program,  contact:  Sharon  Campolucci, 
Public  Health  Advisor.  Division  of 
Health  Studies,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Executive  Park,  Building  4,  Suite  1300, 
MS  E-31,  Atlanta,  GA  30305,  Telephone 
(404)  498-0105,  e-mail  address:  ^ 

sscl@cdc.gov. 

Dated:  February  6.  2003. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Center»for  Disease  ControPand  Prevention. 
IFR  Doc.  03-3476  Filed  2-1 1-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-26-03] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  witb  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Testing  Stigma 
Reducing  Effects  of  an  HIV  Storyline- 
New— National  Center  for  HIV.  STD. 
and  TB  Prevention  (NCHSTP),  Centers 
for  Disease  Control  and 
Prevention,(CDC).  CDC  proposes  to  re- 
interview  a  subsample  of  adults  initially 
interviewed  about  HIV  stigma  in  the 
summer  of  2000.  The  original  study 
relied  on  a  new  technology,  the  Web- 
enabled  television,  to  collect  data  from 
individuals  in  their  homes.  This  same' 
technique  will  be  used  to  gather  data  in 
the  proposed  study.  The  information 
obtained  will  contribute  to  an 
understanding  of  stigmatizing  attitudes, 
investigate  the  effectiveness  of  a  stigma- 
reduction  strategy  with  the  potential  to 
reach  broadly  into  a  target  audience, 
and  guide  future  research  and 
intervention  efforts  in  this  area. 

HIV  stigma  inhibits  HIV  testing  and 
positive  sero-status  disclosure,  and  thus 
increases  the  risk  of  HIV  infection. 
Although  there  is  evidence  that  in  the 
general  population  HIV  stigmatizing 
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attitudes  and  beliefs  may  have 
decreased  somewhat  over  the  last  15 
years,  there  is  no  information  about  the 
stability  of  HIV  stigmatizing  attitudes 
and  beliefs  over  time  within  the  same 
individuals.  Understanding  patterns  of 
stigma  will  make  it  possible  to  identify 
effective  strategies  for  stigma  reduction, 
and  these  could  carry  a  significant 
public  health  benefit. 

HIV  stigma  is  a  pervasive  societal 
problem,  and  a  meaningful  decrease  in 
stigma  will  require  interventions  that 
reach  large  numbers  of  people.  TlTe 
electronic  mass  media  reach  millions  of 
people  and  nationally  televised 


broadcasts  have  been  shown  to  increase 
knowledge  of  health  issues,  promote 
attitudes  and  norms  that  support 
prevention,  and  model  prevention 
behaviors.  Serialized  daytime  television 
dramas  may  offer  some  particular 
advantages  for  effective  dissemination 
of  anti-stigma  messages.  A  large 
proportion  of  their  audiences,  compared 
with  other  demographic  groups,  report 
getting  their  health  information  from 
television.  In  addition,  the  dramatic 
presentation  of  health-relevant  messages 
may  make  them  more  noticeable  and 
memorable.  CDC  collaborates  with 
writers  of  television  shows  to  ensure 


that  the  health-related  information  they 
present  is  accurate  and  timely.  After 
collaboration  with  CDC  official^,  a  long- 
running,  televised,  daytime  soap  opera 
introduced  a  subplot  about  HIV.  The 
subplot  presented  information  that  has 
the  potential  to  reduce  HIV  stigmatizing 
attitudes  in  viewers.  The  proposed 
study  will  screen  all  respondents  for 
exposure  to  this  soap  opera  broadcast 
and  a  similar  one  without  an  HIV 
storyline  so  that  the  effects  of  storyline 
exposure  on  HIV  stigma  can  be  assessed. 
The  annual  burden  for  this  data 
collection  is  334  hours. 


Respondents 


Adult  non-viewers 
Adult  viewers  


Numt>er  of 
respondents 


3200 
400 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den response 
(In  tKMjrs) 


5/60 
10/60 


Dated:  February  6,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FRDoc.  03-3475  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
XHUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended  .- 
most  recently  at  67  FR  78474,  dated  iz/ 
24/2002)  as  amended  to  reorganize  the 
National  Center  for  HIV,  STD  &  TB 
Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  Surveillance  Section 
ICK463).  insert  the  following: 

Global  AIDS  Program  (CK6).  (1) 
Provides  financial  and  technical 
assistance  to  nations  heavily  affected  by 
the  HIV/ AIDS  epidemic;  (2)  provides 
U.S. -based  (headquarters)  and  onsite 
(in-c6untry)  technical  assistance  and 
oversight  for  CDC  financial  assistance 
which  is  designed  to  (a)  develops  and 
implements  programs  on  HTV/AIDS 
prevention  and  surveillance  as  well  as 


medical  care,  support,  and  treatment  for 
people  living  with  HTV/AIDS  and  (b) 
strengths  infrastructure  to  support 
prevention  and  care  program  through 
training,  informatics,  laboratory 
support,  program  evaluation, 
operational  research,  and  other  relevant 
activities;  (3)  serves  as  liaison  to  other 
divisions/offices  within  NCHSTP  and 
other  ClOs,  US  AID  and  other  Federal 
agencies,  UNAIDS,  the  World  Health 
Organization  (WHO),  and  other  agencies 
of  the  United  Nations  involved  in  HIV/ 
AIDS-related  activities  and  programs; 
non-governmental  agencies  working  at 
the  international  leveUand  health 
agencies  of  other  countries;  (4)  serves  as 
the  primary  disseminator  of  information 
from  CDC  about  the  global  HIV/ AIDS 
epidemic  through  health 
communications  matenals,  scientific 
publications,  and  presentations. 

Cifice  of  the  Director  (CK61).  (1) 
Directs  the  activities  of  the  Global  AIDS 
Program  (GAP);  (2)  provides  leadership 
and  guidance  on  policy  development 
and  interpretation,  budget  formulation, 
and  program  planning,  development, 
management,  operations,  and 
evaluations;  (3)  provides  GAP-wide 
administrative  and  management 
services  including  personnel,  budgets, 
contracts,  grants  and  cooperative 
agreements,  interagency/reimbursable 
agreements,  travel,  facility  management, 
and  equipment  in  inventory  and 
coordinates  or  ensures  coordination 
with  the  appropriate  NCHSTP  or  CDC 
staff  offices;  (4)  develops  and 
implements  strategies  and  increases 
host  government  capacity  to  monitor 
and  evaluate  the  process,  impact,  and 
outcome  of  GAP  and  other  HIV 
prevention  and  care  programs;  (5) 


provides  scientific  and  editorial  review 
and  clearance  of  manuscripts  for 
publication,  abstracts  for  presentation, 
protocols  for  Institutional  Review  Board 
(IRB)  and  human  subjects  review,  and       ^ 
other  scientific,  programmatic,  and 
informational  materials;  (6)  responds  to 
congressional  and  other  official  ^ 

inquiries  related  to  the  GAP  budget  and 
financial  assistance  programs. 

HIV/AIDS  Care  and  Treatment 
Branch  (CK62).  (1)  Provides  technical 
assistance  in  developing  comprehensive 
programs  for  the  prevention,  diagnosis, 
and  treatment  of  HIV/AIDS, 
tuberculosis,  and  other  opportunistic 
infections;  (2)  provides  assistance  in  the 
development  of  policy  and  programs  for 
appropriate  use  of  antiretroviral  drugs; 
(3)  designs  and  assists  in  implementing 
home-  and  community-based  models  for 
HIV/ AIDS  care;  (4)  develops  and 
assesses  operational  research  protocols 
to  improve  the  effectiveness  and 
implementation  of  GAP  treatment  and 
care  technical  strategies;  (5)  reviews  and 
analyzes  findings  of  GAP-sponsored  and 
other  operational  research  to  guide  GAP 
programs  and  policies;  (6)  provides 
technical  support  to  GAP  headquarters 
and  country  programs  in  developing 
laboratory,  clinical,  and  administrative 
capacities  to  prevent  and  trelat  HIV  and 
AIDS-related  conditions;  (7)  monitors 
the  quality  and  impact  of  care  programs 
for  persons  living  with  HIV/AIDS  and 
their  families;  (8)  assists  in  monitoring 
the  training  of  health  care  workers  to 
provide  care,  support,  and  treatment;  (9) 
assists  in  monitoring  the  impact  of  HIV/ 
AIDS  of  health  care  systems  in  GAP 
countries,  including  monitoring  the 
clinical  spectrum  of  disease,  response  to 
treatment,  and  emerging  antiretroviral 


and  antimicrobial  resistance;  (10) 
provides  technical  support  in  increasing 
access  to  an  availability  of  home-  and 
community-based  care  and  access  to 
antiretroviral,  tuberculosis,  and  other 
drug  programs  that  will  extend  life  and 
enhance  the  quality  of  life  for  persons 
living  with  HIV/ AIDS;  (11)  provides 
technical  assistance  to  GAP  country 
programs  in  recruiting  safe  blood 
(products)  donors,  quality  testing  blood 
bank  management,  appropriate  use  of 
blood  and  blood  products,  and 
prevention  of  severe  anemia;  (12)  fosters 
the  improvement  of  HTV  prevention  and 
counseling  services  through  blood 
donor  education,  mobilization,  and 
retention  of  safe  blood  donors. 

Country  Program  Support  Branch 
(CK63).  (1)  Serves  as  the  focal  point  for 
communications  and  program  and 
administrative  support  for  all  country 
HIV  prevention  programs;  (2)  provides  a 
link  between  GAP  coimtry  programs 
and  GAP  headquarters  in  Atlanta  and 
supports  and  assists  GAP  country 
program  staff  in  communications  with 
other  GAP  programs  around  the  world; 
(3)  provides  logistical  and 
administrative  support  to  GAP  coimtry 
programs  for  implementing  at  least  17 
technical  strategies  linder  HTV/STD/TB 
prevention,  AIDS  treatment  and  care, 

^  and  infrastructure  development  relevant 
fo  specific  country  programs  and  plans; 
'(4)  assists  in  the  development, 
disbursement,  and  oversight  of  country 
budgets;  (5)  arranges  for  international 
travel  and  all  policy  and  adininistrative 
issues  relevant  to  the  overseas 
assignment  of  CDC  staff  and  their 
families;  (6)  develops  operational 
research  protocols  ta  evaluate  novel 
approaches  to  implementing  GAP 
technical  strategies  within  each 
/program;  (7)  procures  and  inventories 
materials  and  eqiiipment  needed  to 
support  country  plans;  (8)  develops 
plans  and  provides  financial,  technical, 
and  adnunistrative  assistance  for 
developing,  implementing,  and 
evaluating  in-country  HFV  programs. 

Surveillance  and  Infrastructure 
Development,  Branch  tCK64).  Develops, 
implements,  and  evaluates 
comprehensive  systems  for  collecting, 
disseminating,  and  applying 
epidemiologic  and  behavioral 
surveillance  data  to  monitor  trends  in 
HIV,  other  sexually  transmitted 
infections,  and  tuberculosis;  (2) 
develops  policies,  systems,  and 
programs  and  provides  technical 
assistance  to  increase  host  government 
capacity  to  conduct  quality  laboratory 
testing  for  HIV,  other  sexually 
transmitted  infections,  and  tuberculosis; 
(3)  provides  technical  and  other 
assistance  to  develop,  maintain,  and 


evaluate  GAP  and  host  goverimient 
informatics  systems;  (4)  develops, 
provides,  and  evaluates  training 
activities  in  support  of  GAP  technical 
strategies  and  assesses  and  improves  the 
training  capacity  of  host  governments  to 
support  HIV  prevention  and  care 
programs. 
IflV  Pwvention  Branch  (CK65).  [1] 

Supports  GAP  field  sites  in  their 
collaborations  with  national  and ' 
international  partners  to  implement, 
improve,  expand,  sustain,  and  maximize 
effectiveness  of  HIV  prevention 
programs;  (2)  provides  technical 
assistance  to  GAP  coimtry  programs  in 
the  development,  implementation,  and 
evaluation  of  model  behavior  changes 
interventions  and  programs  to  reduce 
risk-behaviors  and  enhance  health- 
seeking  behaviors;  (3)  provides 
technical  assistance  to  GAP  country 
programs  to  strengthen,  expand,  and 
make  accessible  programs  to  prevent, 
diagnose,  and  treat  sexually  transmitted 
infections  and  to  prevent  HIV  infection 
among  persons  seeking  treatment  of 
sexually  transmitted  infections;  (4) 
provides  technical  assistance  to  GAP 
country  programs  to  implement,         * 
expand,  monitor,  and  evaluate  programs 
to  provide  antenatal  services,  decrease 
mother-to-child  HTV  transmission,  and 
improve  care  and  support  of  infected 
mothers  and  children;  (5)  provides 
technical  assistance  to  GAP  country 
programs  on  tailoring  HTV  prevention 
programs  to  meet  the  special  needs  of 
youth  and  drug-using  populations;  (6) 
provides  technical  assistance  to  GAP 
country  programs  to  develop,  expand, 

-  and  evaluate  voluntary  HTV  counseling 
and  testing  programs;  (7)  provides. 

I  technical  assistance  for  the  development 
of  strategies  to  maximize  the  impact  of 
HIV  prevention  programs  in  GAP 
countries  throu^  publicnprivate 
partnerships,  national  program 
expansion,  and  community 
mobilization.  ..  "' 

Dated:  February  2,  2O03. 
William  H.  Gimson, 
Acting  Director. 

(FR  Doc.  03-3440  Filed  2-11-03;  8:45  am] 
BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centmrs  tor  Disease  Control  and 
Prevention         ' 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 


Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  67  FR  78000-78001. 
dated  December  20,  2002)  is  amended  to 
reorganize  the  National  Center  for  Injury 
Prevention  and  Control. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  Office  of  the  Director  (CEl), 
insert  the  following:  Office  of  Policy, 
Planning  and  Evaluation  (CE12).  (1) 
Within  the  policies  and  guidelines  of 
FMS,  PHS,  and  CDC,  conducts  NCIPC 
planning  and  evaluation  activities 
including  tracking  program  objectives 
and  performing  evaluation  studies;  (2) 
provides  information  for  the 
development  of  NCIPC's  annual  budget 
submission  and  supporting  documents; 
(3)  reviews,  prepares,  and  coordinates 
policy  and  briefing  documents;  analyzes 
and  implements  policies  related  to  the 
center;  and  (4)  provides  liaison  with 
staff  offices  and  other  officials  of  CDC. 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Research 
Grants  (CE3). 

After  the  Division  of  Unintentional 
Injury  Prevention  (CE5),  insert  the 
following: 

Division  of  Injury  and  Disability 
Outcomes  (CE6).  (1)  Plans,  estabfishes. 
and  evaluates  national  and  state  based 
surveillance  systems  to  monitor  the 
incidence,  causes,  risk  factors,  and 
treatments  of  outcomes  of  injuries;  (2) 
coordinates  a  nationwide  program  to 
develop  and  enhance  core  injury 
capacity  in  public  health  agencies;  (3) 
evaluates  programs  to  prevent  adverse 
outcomes  of  injuries  or  reduce  the 
impact  of  such  injuries  on  individuals 
and  society;  (4)  conducts  research  on 
the  medical  aspects  of  injury,  disability 
and  health  services  for  such  conditions; 
(5)  supports  epidemiological  and 
applied  research  and  demonstration 
efforts  to  improve  the  effectiveness  of 
health  care  and  rehabilitation  services 
and  systems;  (6)  supports  surveillance 
efforts  directed  at  TBI  and  other 
national,  state  and  local  priorities;  (7) 
collaborates  with  the  Disabilities 
Prevention  Program,  National  Center  for 
Environmental  Health,  CDC,  in 
providing  technical  assistance  and 
consultation  to  states,  communities,  and 
research  and  academic  institutions  in 
the  prevention  of  disabilities  due  to 
injuries;  (8)  ensures  integration  of      ^. 
research  and  findings  into  NCIPC 
intramural  programmatic  activities;  (9) 
represents  the  scientific  agendas  of  the 
NCIPC  extramural  research  program; . 
(10)  serves  as  the  focal  point  for 
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traumatic  head  and  spinal  cord  injury 
activities  within  CDC;  and  (11)  supports 
training  programs  and  disseminates 
research  findings  to  strengthen  the 
competence  of  practioners  and 
researchers  in  acute  care  and 
rehabilitation. 

Dated:  February  2,  2003. 
William  H.  Gimson, 
Acting  Director. 
[FR  Doc.  03-3438  Filed  1-11-03;  8:45  am) 

BILUNG  CODE  4160-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  67  FR  70088-70089, 
dated  November  20,  2002)  is  amended 
to  reorganize  the  Office  of  Vital  and 
Health  Statistics  Systems,  NCHS. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Vital  and 
Health  Statistics  Systems  and  insert  the 
following: 

The  Division  of  Vital  Statistics  (CSS). 
Plans  and  administers  complex  data 
collection  systems  and  conducts  a 
program  of  methodologic  and 
substantive  public  health  research 
activities  based  on  the  nationwide 
collection  of  data  from  vital  records, 
follow  back  surveys,  and  demographic 
surveys  of  people  in  the  childbearing 
ages.  (1)  Participates  in  the  development 
of  policy,  long-range  plans,  and 
programs  of  the  Center;  (2)  directs,  • 
plans,  and  coordinates  the  vital 
statistics  program  of  the  United  States; 
(3)  administers  the  vital  statistics 
cooperative  program,  including  the 
National  Death  Index;  (4)  develops 
standards  for  vital  statistics  data 
collection  including  electronic  systems, 
data  reduction,  and  tabulation;  (5) 
interprets,  classifies,  and  compiles 
complex  demographic,  economic, 
health,  and  medical  data;  (6)  serves  as 
the  United  States  representative  to  the 
World  Health  Organization  (WHO), 
regarding  the  International 
Classification  of  Diseases  (ICD)  for 


mortality  data  and  the  classification  and 
coding  of  cause  of  death;  (7)  conducts 
research  to  determine  cross-national 
comparability  of  causes  of  death  to 
further  enhance  the  ICD  and  make 
appropriate  recommendations  to  WHO; 
(8)  conducts  research  on  data  collection 
methodology,  survey  methodology,  data 
quality  and  reliability,  and  statistical 
computation  as  related  to  vital  and 
survey  statistics;  (9)  conducts 
multidisciplinary  research  directed 
toward  development  of  new  scientific 
knowledge  on  the  demographics  of 
reproduction,  natality,  and  mortality; 
(10)  performs  theoretical  and 
experimental  investigations  into  the 
content  of  the  vital  statistics  data 
collection  effort;  (11)  develops 
sophisticated  approaches  to  making 
vital  statistics  data  available  to  users, 
including  techniques  to  avoid 
disclosure  of  conhdential  data;  (12) 
conducts  descriptive  analyses  and 
sophisticated  multivariate  analyses  that 
integrate  vital  statistics  data  across  * 
multiple  surveys  or  data  sets;  (13) 
provides  technical  assistance  and 
consultation  to  international.  State,  and 
local  offices  with  vital  registration 
responsibilities  on  vital  registration, 
vital  statistics,  and  data  processing;  (14) 
researches,  designs,  develops,  and 
implements  state-of-the-art  computing 
systems  for  collecting,  storing,  and 
retrieving  vital  records  and  for 
subsequent  analysis  and  dissemination; 
(15)  conducts  methodological  research 
on  the  tools  for  evaluation,  utilization, 
and  presentation  of  vital  statistics  and 
related  siurvey  data  and  medical 
classification;  (16)  produces  and 
publishes  a  wide  variety  of  vital 
statistics  analytic  reports  and 
tabulations  in  multiple  formats;  (17) 
develops  and  sustains  collaborative 
partnerships  within  NCHS,  CDC,  DHHS, 
and  externally  with  public,  private, 
domestic  and  international  entities  on 
vital  statistics  programs. 

Office  of  the  Director  (CS51).  (1) 
Participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  the  Center;  (2)  provides  leadership  for 
the  monitoring  and  statistical  evaluation 
of  national  vital  statistics;  (3)  directs, 
plans,  and  coordinates  the  statistical 
and  research  activities  of  the  Division; 
(4)  develops  and  administers  a  research 
and  analytic  program  in  registration  and 
vital  statistics;  (5)  develops  policy, 
practices,  and  management  for  the 
Nation  Death  Index  program;  (6)  plans 
and  conducts  a  program  to  improve  the 
vital  registration  and  statistics  program 
of  the  U.S.;  (7)  conducts  studies  of  new 
vital  registration  techniques;  (8) 
recommends  content  and  format  of 


model  legislation,  regulations,  standard 
certificates,  and  other  aids  to 
registration  systems;  (9)  provides 
international  leadership  and 
consultation  on  vital  registration  and 
statistics  issues  to  other  countries;  and 
(10)  establishes  collaborative 
partnerships  within  NCHS,  CDC,  DHHS, 
and  externally  with  public,  private, 
domestic  and  international  entities  on 
vital  statistics  programs. 

Systems,  Programming,  and 
Statistical  Resources  Branch  (CS55).  (1) 
Conducts  research  into  the  design, 
development,  and  administration  of 
vital  statistics  information  technology 
systems;  (2)  performs  systems  analysis 
and  computer  programming  of  vital 
registration  data;  (3)  develops 
technologies,  data  architectures, 
security  infrastructure,  and  database 
management  related  to  vital  records, 
record  linkage,  and  sample  surveys 
consistent  with  Center  and  Agency 
information  technology  requirements; 
(4)  develops,  maintains,  and  employs 
state-of-the-art  information  technologies 
{e.g.,  relational  data  bases,  Web-enabled 
applications,  applications  development 
and  dissemination  activities)  associated 
with  vital  statistics;  (5)  develops  and 
maintains  systems  and  databases  to 
support  the  National  Death  Index 
program;  (6)  provides  consultation  and 
expert  technical  assistance  to  the 
Division  concerning  mainframe,  client- 
server,  and  networking  applications;  (7) 
prepares  and  maintains  population 
databases  as  well  as  conducts  studies  on 
statistical  computation  and  data  quality; 
(8)  designs  and  implements  information 
technology  applications  to  produce  final 
edited  and  imputed  vital  statistics  and 
survey  data;  (9)  produces  and 
distributes  wide  variety  of  vital  statistics 
reports  and  tabulations  in  multiple 
formats;  (10)  provides  consultation, 
policy  guidance  and  expert  technical 
assistance  NCHS-wide  as  well  as  to  a 
broad  range  of  agencies,  institutions, 
federal,  local  and  international 
governments,  researchers,  and 
individuals,  in  regard  to  vital  statistics 
systems  design,  administration,  and 
usage;  and  (11)  manages  national  vital 
statistics  data  files  and  databases  and 
the  DVS  vital  statistics  data  request 
program. 

Mortality  Medical  Classification 
Branch  (CS56).  (1)  Develops  medical 
classification  software  and  procedures 
for  collecting  and  processing  of 
mortality  medical  data  in  states  and  at 
NCHS;  (2)  provides  leadership  to  the 
international  community  in  the  use  and 
adoption  of  automated  mortality 
medical  classification  systems;  (3) 
directs  a  comprehensive  program  of 
technical  assistance  and  consultation 


related  to  medical  mortality  data 
classification  to  states,  local  areas,  other 
countries,  and  private  organizations;  (4) 
tests,  refines,  and  updates  automated 
coding  systems  that  assist  in  production 
of  mortality  data;  (5)  conducts 
methodological  research  in  data 
preparation  and  medical  classification 
of  mortality  data;  (6)  provides 
nosological  assistance  and  training,  both 
nationadly  and  internationally,  in  regard 
in  International  Classification  of 
Diseases  (ICD)  information  for  mortality 
and  new  revisions  of  the  ICD;  (7) 
interprets,  classifies,  codes,  keys,  and 
verifies  medical  and  demographic 
information  of  value  to  researchers  and 
public  policy  officials;  (8)  develops  and 
implements  training  programs  for  cause- 
of-death  coding  and  provides  technical 
assistance  to  international,  federal,  state, 
and  local  government  and  non- 
government agencies. 

Mortality  Statistics  Branch  (CS53).  (1) 
Establishes  the  research  agenda  for 
mortality  statistics  in  response  to  public 
health  priorities;  (2)  converts  identified 
data  needs  into  statistical  and  research 
programs  to  obtain,  evaluate,  analyze, 
and  disseminate  mortality  statistics 
data;  (3)  conducts  research  to  improve 
data  collection  of  vital  records,  record 
linkage,  and  sample  survey 
methodologies  related  to  mortality 
statistics;  (4)  performs  theoretical  and 
experimental  research  that  improves  the 
content  of  the  mortality  statistics  data 
collection  effort  and  the  timeliness, 
availability,  and  quality  of  mortality 
statistics  data;  (5)  conducts  research  into 
life  tables  methodology  and  produces 
annual  and  decennial  U.S.  and  State  life 
tablesr  (6)  recommends  content  of  U.S. 
Standard  Certificates;  (7)  assesses 
disclosure  risk  and  develops  optimal 
data  release  strategies  that  improve 
policy  analysis  and  decision-making;  (8) 
prepares  and  publishes  descriptive 
analyses  as  well  as  sophisticated 
multivariate  analyses  that  integrate  data 
across  multiple  surveys  or  data  sets;  (9) 
conducts  research  rated  to  the 
International  Classification  of  Diseases 
(ICD)  and  cause  of  death  classification; 

(10)  conducts  national  and  state-specific 
comparability  studies  of  cause  of  death 
classification  to  facilitate  the  study  of 
mortality  trends  across  ICD  revisions;. 

(11)  designs  and  conducts 
methodological  research  to  improve  the 
collection,  production,  use,  and 
interpretation  of  mortality-related  data; 

(12)  collaborates  with  other  agencies 
and  organizations  in  the  design, 
implementation,  and  analysis  of  vital 
records  surveys;  and  (13)  develops  and 
promotes  training  activities  related  to 


the  collection,  production,  use  and 
interpretation  of  mortality  statistics. 

Reproductive  Statistics  Branch 
(CS54).  (1)  Establishes  the  research 
agenda  for  reproductive  statistics  in 
response  to  public  health  priorities;  (2) 
assesses  information  data  needs  in  the 
fields  of  reproduction,  maternal  and 
child  health,  family  formation,  growth, 
and  dissolution;  (3)  plans  and  develops 
statistical  and  research  programs  to 
obtain,  evaluate,  analyze,  and 
disseminate  reproductive  statistics  data 
to  meet  these  needs;  (4)  conducts 
research  to  improve  data  collections  on 
vital  records,  record  linkage,  and  sample 
survey  methodologies  related  to 
reproductive  statistics;  (5)  performs 
theoretical  and  experimental  research 
that  improves  the  content  of  the 
reproductive  statistics  data  collection 
effort  and  the  timeliness,  availability, 
and  quality  of  reproductive  statistics 
data;  (6)  assesses  disclosure  risk  and 
develops  optimal  data  strategies  that 
improve  policy  analysis  and  decision- 
making; (7)  prepares  and  publishes 
descriptive  analyses  of  individual  data 
systems  as  well  as  sophisticated 
multivariate  analyses  that  integrate  data 
across  multiple  surveys  or  data  sets;  (8) 
conducts  methodological  research  to 
improve  statistics  on  reproduction, 
maternal  and  child  health,  family 
formation,  growth,  and  dissolution;  (9) 
recommends  content  of  U.S.  Standard 
Certificates;  and  (10)  provides 
consultation  and  advice  to  members  of 
Congress,  the  press,  and  a  broad  range 
of  researchers  and  institutions  at  the 
international,  national.  State,  and  local 
levels  on  reproductive  statistics  data. 

Data  Acquisition  and  Evaluation 
Brunch  (CS52).  (1)  Provides  policy 
direction  to  states  regarding  vital 
statistics  data  acquisition  and  quality 
control;  (2)  promotes  state  participation 
in  the  vital  statistics  cooperative 
program  and  the  national  death  index 
(NDI)  program;  (3)  develops 
specifications  for  coding,  editing  and 
processing  of  vital  registration  and 
statistics  data;  (4)  develops  and 
administers  funding  formulas  that 
determine  the  level  of  reimbursement  to 
states  and  the  prociireme&t  mechanisms 
to  effect  this  reimbursement;  (5) 
develops  and  directs  a  comprehensive 
statistical  quality  assurance  program  to 
assure  that  the  data  received  from  each 
registration  area  are  acceptable  for 
national  use;  (6)  provides  technical 
assistance  to  states,  local  areas,  other 
coimtries,  and  private  organizations  on 
data  files,  software,  training,  processing 
and  coding  of  vital  statistics  data;  (7)  in 
consultation  with  health  departments 
across  the  U.S.,  leads  and  conducts 
evaluation  studies  and  other  research  on 


issues  related  to  the  collection  of  vital 
statistics;  (8)  prepares  and  publishes 
information  obtained  firom  special 
projects  related  to  vital  registration  and 
statistics  data;  (9)  promotes  the 
development  and  implementation  of 
"best  statistical  practices"  throughout 
the  U.S.  vital  statistics  system  to 
maximize  the  utility  of  vital  statistics 
data;  and  (10)  manages  the  acquisition 
of  vital  statistics  data  from  the  57 
registration  areas  to  assure  a  national 
file  of  timely  and  complete  data. 

Division  of  Health  Care  Statistics 
(CS6).  Plans  and  administers  complex 
data  collection  systems  and  analytic 
programs  and  conducts  a  program  of 
methodologic  and  substantive  public 
health  research  activities  on  the  health 
care  system  and  the  use  of  health  care 
services.  (1)  Participates  in  the 
development  of  policy,  long-range 
plans,  and  programs  of  the  Center;  (2) 
plans,  directs  and  coordinates  the  health 
care  statistics  program  of  the  Center;  (3) 
develop  standards  for  health  care 
statistics  data  collection,  data  reduction, 
and  tabulation;  (4)  conducts  research  on 
data  collection  methodology,  survey 
methodology,  data  quality  and 
reliability,  statistical  computation,  and 
utilization  of  health  care  statistics  data; 
(5)  conducts  multidisciplinary  research 
directed  towards  development  of  new 
scientific  knowledge  on  the  provision, 
use,  quality,  and  appropriateness  of 
ambulatory,  hospital,  and  long-term 
care;  interactions  within  the  health  care 
delivery  system;  and  the  effects  of  the 
system  and  its  financing  on  services 
provided;  (6)  performs  theoretical, 
experimental,  and  evaluation 
investigations  into  the  content  of  the 
health  care  statistics  data  collection 
effort;  (7)  develops  sophisticated 
approaches  for  making  health  care 
statistics  data  available  to  users, 
including  techniques  to  avoid 
disclosure  of  confidential  data;  (6) 
conducts  descriptive  analyses  and 
sophisticated  multivariate  analyses  that 
integrate  health  care  statistics  across 
miiltiple  surveys  or  data  sets;  (9)  t 
designs,  develops,  and  implements  state 
of  the  art  computing  systems  for 
collection,  storing,  and  retrieving  health 
care  statistics  data  for  subsequent 
analysis  and  dissemination;  (10) 
provides  technical  assistance, 
consultation,  and  liaison  to 
international,  federal,  states,  and  local 
govenunent  agencies,  as  well  as  the 
private  sector,  on  statistics  describing 
health  care  resources  and  utilization 
and  futiue  data  needs  of  particular 
relevance  for  public  health,  health 
services  research,  and  health  policy; 
(11)  fosters  the  integration  of  health  care 
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data  systems  as  well  as  greater  linkages 
of  data  for  analytic  purposes;  (12) 
analyzes  and  produces  and  publishes  a 
wide  variety  of  health  care  statistics 
reports  and  tabulations  in  multiple 
formats;  and  (13)  develops  and  sustains 
collaborative  partnerships  with  NCHS, 
CDC.  and  DHHS.  and  externally  with 
public,  private,  domestic,  and 
international  entities  on  health  care 
statistics  programs. 

Office  of  the  Director  (CS61).  (1) 
Participates  in  the  development  of 
policy,  long-fange  plans,  and  programs 
of  the  Center;  (2)  provides  leadership  for 
the  development,  conduct,  and 
evaluation  of  national  health  care 
surveys  and  statistics;  (3)  directs,  plans, 
and  coordinates  the  statistical  and 
research  activities  of  the  Division;  (4) 
develops  and  administers  a  research  and 
analytic  program  to  characterize  the 
health  care  delivery  system  and  patients 
and  providers  interacting  within  it;  (5) 
coordinates  activities  within  the 
division  and  with  other  Center 
components  aimed  at  obtaining  and 
using  health  care  data  from  other 
Federal,  state,  and  local  government 
agencies,  as  well  as  from  non- 
government sources;  and  (6)  provides 
advice  and  leads  development  of 
collaborative  partnerships  with  NCHS, 
CDC,  and  DHHS.  and  externally  with 
public,  private,  domestic  and 
international  entities  on  health  care 
statistics  and  the  manner  in  which 
statistics  may  impact  policy  issues. 

Ambulatory  Care  Statistics  Branch 
(CS62).  (1)  Develops  and  maintains  a 
national  register  of  ambulatory  health 
care  providers  and  inventories;  (2) 
assesses  information  and  data  needs  in 
the  field  of  ambulatory  care  statistics 
and  translates  data  needs  into  plans  for 
ambulatory  health  care  surveys, 
inventories  and  research  activities;  (3) 
prepares  specifications  for  the 
collection,  coding,  editing,  and 
imputation  of  ambulatory  health  care 
statisticii  data;  (4)  conducts  complex 
research  studies  relating  to  ambulatory 
health  care  providers  and  their 
utilization;  (5)  converts  identified  data 
needs  into  research,  development,  and 
evaluation  activities;  (6)  performs 
theoretical  and  experimental  research 
that  improves  the  content  of  the 
ambulatory  care  data  collection  efforts 
and  the  timeliness,  availability,  and 
quality  of  ambulatory  care  data;  (7) 
assesses  disclosures  risk  and  develops 
optimal  data  release  strategies  that 
improve  policy  analysis  and  decision- 
making; (8)  prepares  and  publishes 
descriptive  analyses  as  well  as 
sophisticated  multivariate  analyses  that 
integrate  data  across  multiple  surveys  or 
data  sets;  (9)  develops  and  publishes  a 


wide  variety  of  reports  and  tabulations 
in  multiple  formats  and  arranges  for 
distribution/dissemination  through 
appropriate  media;  and  (10)  provides 
technical  advice  and  consultation  in 
survey  methodology,  data  collection, 
quality  control,  and  analysis  of 
ambulatory  health  data  to  other  health 
professional  personnel  and  researchers. 

Hospital  Care  Statistics  Branch 
(CS63).  (1)  Develops  and  maintains  a 
national  register  of  hospital  care- 
providers;  (2)  translates  data  needs  into 
plans  for  national  inpatient  and 
ambulatory  surgery  health  care  surveys, 
inventories  and  research  activities;  (3) 
prepares  specifications  for  collection, 
coding,  data  entry,  editing,  and 
imputation  of  hospital  care  statistics 
data;  (4)  conducts  complex  research 
studies  relating  to  hospital  care  and 
ambulatory  surgery  facilities  and  their 
utilization;  (5)  converts  identified  data 
needs  into  research,  development,  and 
evaluation  activities;  (6)  performs 
theoretical  and  experimental  research 
that  improves  the  content  of  the  hospital 
-care  data  collection  effort  and  the 
timeliness,  availability,  and  quality  of 
hospital  care  statistics  and  ambulatory 
surgery  data;  (7)  assesses  disclosure  risk 
and  develops  optimal  data  release 
strategies  that  improve  policy  analysis 
and  decision-making;  (8)  prepares  and 
publishes  descriptive  analyses  as  well 
as  sophisticated  multivariate  analyses 
that  may  integrate  data  across  multiple 
surveys  or  data  sets;  (9)  develops  and 
publishes  a  wide  variety  of  reports  and 
tabulations  in  multiple  formats  and 
arranges  for  distribution/dissemination 
through  appropriate  media;  and  (10) 
provides  technical  advice  and 
consultation  in  survey  methodology, 
data  collection,  quality  control,  and 
analysis  of  hospital  care  and  ambulatory 
surgery  statistics  to  other  health 
professional  personnel  and  researchers. 

long-Term  Care  Statistics  Branch 
(CS64).  (1)  Develops  and  maintains  a 
national  register  of  long-term  care 
providers  and  plans  for  national  long- 
terra  care  surveys. and  inventories;  (2) 
translates  data  needs  into  plans  for 
surveys,  inventories  and  research 
activities  across  the  spectrum  of  long- 
term  care;  (3)  prepares  specifications  for 
collection,  coding,  data  entry,  editing, 
and  imputation  of  long-term  care  data; 
(4)  conducts  complex  research  studies 
relating  to  long-term  care  providers  and 
their  utilization:  (5)  converts  identified 
data  needs  into  research,  development, 
and  evaluation  activities;  (6)  performs 
theoretical  and  experimental  research  to 
improve  the  content  of  the  data 
collection  effort  and  improves  the 
timeliness,  availability,  and  quality  of 
long-term  care  statistics;  (7)  assesses 


disclosure  risk  and  develops  optimal 
data  release  strategies  that  improve 
policy  analysis  and  decision-making;  (8) 
prepares  and  publishes  descriptive 
analyses  as  well  as  sophisticated 
multivariate  analyses  that  may  integrate 
data  across  multiple  sm^eys  or  data 
sets;  (9)  develops  and  publishes  a  wide 
v^iety  of  reports  and  tabulations  in 
multiple  formats  and  arranges  for 
distribution/dissemination  through 
appropriate  media;  and  (10)  provides 
technical  advice  and  consultation  in 
survey  methodology,  data  collection, 
quality  control,  and  analysis  of  long- 
term  care  statistics  to  other  health 
professional  personnel  and  researcher. 

Technical  Services  Branch  (CS65).  (1) 
Conducts  research  into  the  design, 
development,  and  administration  of 
health  care  statistics  information 
technology  systems;  (2)  performs 
systems  analysis  and  computer 
programming  of  health  care  statistics 
data;  (3)  develops  and  implements         ^ 
computer  technologies,  data 
architectures,  security  infrastructure, 
and  database  management  for  division 
programs  consistent  with  Center  and 
Agency  information  technology 
requirements;  (4)  develops,  maintains, 
and  employs  state-of-the-art  information 
technologies  (e.g.,  relational  data  bases. 
Web-enabled  applications,  applications 
development  tools)  in  support  of  data 
collection,  processing,  maintenance, 
analysis,  and  dissemination  activities 
associated  with  national  health  care 
surveys;  (5)  advises  division  staff 
regarding  resoiut;es  for  mainframe, 
client-server,  network,  and  emerging 
applications;  (6)  prepares  and  maintains 
databases  and  file  libraries,  as  well  as 
conducts  studies  of  statistical 
computation  and  data  quality;  (7) 
produces  and  disseminates  a  wide 
variety  of  reports  and  tabulations  in 
multiple  formats;  (8)  develops  quality 
control  measures;  and  (9)  provides 
consultation,  policy  guidance,  and 
expert  technical  assistance  NCHS-wide 
as  well  as  to  a  broad  range  of  agencies, 
institutions,  federal,  local,  and 
international  governments,  researchers, 
and  individuals,  in  regard  to  health  care 
survey  and  computer  systems  design 
and  usage. 

Division  of  Health  Interview  Statistics 
(CS7).  Plans  and  administers  complex 
data  collection  systems  and  analytic 
programs  and  conducts  a  program  of 
methodologic  and  substantive  public 
health  research  activities  based  on  the 
collection  of  data  from  nationwide  and 
special  health  interview  surveys.  (1) 
participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  NCHS;  (2)  plans,  dfrects  and 
coordinates  the  health  interview 
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statistics  program  of  NCHS;  (3) 
administers  Division  programs 
comprised  of  national  health  interview 
surveys,  longitudinal  surveys, 
population-based  telephone  surveys, 
targeted  follow-up  studies,  and  national 
and  subnational  surveys  on  selected 
health  topics;  (4)  conducts  research  on 
data  collection  and  estimation 
methodology,  survey  methodology,- 
questionnaire  design,  data  quality  and 
reliability,  and  statistical  computation 
related  to  health  interview  statistics;  (5) 
analyzes  data  and  publishes  reports  on 
the  prevalence  and  incidence  of  disease 
and  associated  disabilities,  health 
status,  health-related  behaviors, 
utilization  of  health  care  resources, 
health  insurance  status,  and  other 
health  and  well-being  related  topics;  (6) 
conducts  multidisciplinary  research 
directed  toward  development  of  new 
scientific  knowledge  in  areas  related  to 
health  and  health  care,  population 
demographics,  economics, 
epidemiology,  statistics,  and  disability, 
•e.g.,  determining  associations  between 
risks  and  outcomes;  (7)  performs 
theoretical  and  experimental 
investigations  of  the  content  of  health 
intervie;w  surveys;  (8)  develop 
sophisficated  approaches  to  making  data 
available  to  users,  including  techniques 
to  avoid  disclosure  of  confidential  data; 
(9)  conducts  and  publishes  descriptive 
aiialyses  and  sophisticated  multivariate 
analyses  that  may  integrate  data  across 
multiple  surveys  or  data  sets;  (10) 
designs,  develops,  and  implements 
state-of-the  art  computing  systems  for 
collecting,  storing,  and  retrieving  health 
interview  statistics  and  for  subsequent 
analysis  and  dissemination;  (11)  applies 
computer  systems  and  software  in  its 
programs,  consistent  with  NCHS 
information  technology  requirements; 
(12)  conducts  methodological  research 
on  the  utilization,  evaluation,  and 
presentation  of  health  interview 
statistics;  (13)  produces  and  publishes  a 
wide  variety  of  health  interview 
statistics  reports,  papers,  and 
tabulations  in  multiple  formats  as  well 
as  makes  presentations  on  analyses  of 
such  data;  and  (14)  develops  and 
sustains  collaborative  partnerships  with, 
and  provides  expert  advice  and 
technical  assistance  to,  NCHS,  CDC, 
DHHS,  and  externally  with  pubhc, 
private,  domestic  and  international 
entities  on  issues  regarding  health 
interview  survey  data. 

Office  of  the  Director  (CS71).  (1) 
Participates  in  the  development  of    . 
policy,  long-range  plans,  and  programs 
of  NCHS;  (2)  provides  leadership  for  the 
design,  development,  conduct,  and 
statistical  evaluation  of  the  Division's 


data  systems,  and  the  analysis  and 
dissemination  of  national  and 
subnational  health  interii;iew  statistics; 
(3)  directs,  plans,  and  nionitors  the 
scientific  integrity  and  relevance  to 
public  health  of  the  Division's  data, 
publications,  and  other  products;  (4) 
directs  and  coordinates  the  planning  • 
smd  production  activities  of  the 
Division,  including  data  collection, 
information  technology,  and  data 
dissemination;  (5)  develops  and 
administers  a  research  and  analytic 
program  in  health  interview  statistics; 
(6)  plans  and  conducts  a  program  to 
improve  methods  for  obtaining 
information  on  subpopulations  defined 
by  age,  gender,  geography,  race, 
ethnicity,  socioeconomic  status,  etc.; 
and  (7)  provides  advice  and  leads 
development  of  collaborative 
partnerships  within  NCHS,  CDC,  and 
DHHS,  and  externally  with  public, 
private,  domestic  and  international 
entities  on  issues  regarding  health 
interview  statistics  and  the  manner  in 
which  statistics  may  impact  policy 
issues. 

Systems  and  Programming  Branch 
(CS72).  (1)  Conducts  research  into  the 
design,  development,  deployment,  and 
administration  of  information 
technology  systems  to  collect,  process, 
and  disseminate  national  health 
interview  survey  data;  (2)  performs 
systems  analysis  and  computer 
programming,  employing  state-of-the-art 
information  technologies  (e.g.,  relational 
databases,  Web-enabled  applications, 
applications  development  tools)  in 
support  of  data  collection,  processing, 
maintenance,  analysis,  and 
dissemination  activities  associated  Math 
national  health  interview  surveys;  (3) 
develops  and  implements  computer 
technologies,  data  architectures,  and 
security  infrastnicture  and  information 
technology  management  for  the  national 
health  interview  survey  information 
technology  systems  ensiuing 
consistency  with  the  Center  and  Agency 
infonpation  technology  requirements  (4) 
designs;  implements,  and  administers 
health  interview  survey  information 
technologies;  (5)  conducts  studies  on 
statistical  computation  and  data  quality; 
(6)  directs  and  coordinates  the 
Division's  procurement  of  computer 
hardware  and  software;  (7)  conducts 
studies  and  analyses  to  endure  data 
confidentiality;  (8)  designs  and 
implements  computer  applications  to 
produce  final  edited  and  imputed  health 
interview  siuvey  data  and  statistics;  (9) 
produces  health  statistics  reports  and 
tabulations  of  data  from  health 
interview  surveys  in  multiple  formats; 
(10)  designs  and  conducts  evaluative 


studies  of  health  interview  survey  data 
collection,  processing,  and 
dissemination  systems  to  incorporate 
new  concepts,  methods  and 
technologies;  (11)  provides  consultation, 
policy  guidance,  and  exptert  technical 
assistance  NCHS-wide  as  well  as  to  a 
broad  range  of  agencies,  institutions, 
federal,  local,  and  international 
governments,  researchers,  and 
individuals,  in  regard  to  the  design, 
administration,  and  usage  of  health 
interview  statistics  technology  systems. 

Survey  Planning  and  Development 
Branch  (CS73}.  (1)  Establishes  the 
design  and  content  of  the  national 
health  interview  surveys  in  response  to 
public  health  priorities;  (2)  converts 
identified  data  needs  into  research,  - 
development,  and  evaluation  activities 
and  related  public  health  information  in 
the  areas  of  prevalence  and  incidence  of 
disease  and  associated  disabilities, 
health  status,  health-related  behaviors, 
health  insiuunce  status,  and  other 
health  and  well-being  related  topics;  C3) 
coordinates  survey  instrument 
development  and  data  collection 
activities  by  outside  contractors;  (4) 
designs  and  conducts  methodological, 
analytical,  developmental,  and 
evaluation  studies  of  health  interview 
survey  processes,  questions,  and  data; 
(5)  performs  theoretical  and 
experimental  research  on  the  content  of 
and  data  collection  efforts  fot  health 
interview  surveys  in  order  to  improve 
timeliness,  quality,  and  availability  of 
health  interview  survey  data;  (6) 
collaborates  v»ith  other  NCHS  programs 
and  throiigh  contracts  and  interagency 
agreements  with  outside  sponsors  of 
survey  supplements  in  the 
development,  implementation,  and 
analysis  of  survey  questions  and  data; 
and  (7)  provides  technical  advice  and 
consultation  in  survey  methodology, 
data  collection,  quality  control,  and  ^ 
analysis  of  health  interview  statistics 
data  to  a  broad  range  of  institutions, 
governments,  and  researchers. 

Data  Analysis  Branch  (CS74).  (1) 
Conducts  research  and  analysis  on  < 
topics  relevant  to  public  health  suing 
national  health  interview  survey  data; 
(2)  integrates,  analyzes,  and 
disseminates  data  from  the  national 
health  interview  survey;  (3)  facilities 
linkages  across  the  national  health 
interview  survey  components  and  with 
other  databases;  (4)  prepares  and    <■ 
presents  scientific  papers  on  health 
issues  using  data  from  the  national 
health  interview  siuvey;  (5)  collaborates 
in  the  development  and  application  of 
analytical  and  methodological 
techniques  and  giiides  for  the  Division's 
data  collection  programs;  ((6)  identifies 
substantive  metiiodological  and 


7122 


Federal  Register / Vol.  68,  No.  29 / Wednesday,  February  12,  2003 /Notices 


technological  research  needs  pertaining 
to  health  interview  survey  data;  (7) 
serves  as  the  NCHS  resource  on  health 
interview  survey  data  and  their  use  in 
assessing  the  prevalence  and  incidence 
of  disease  and  associated  disabilities, 
health  status,  health  related  behaviors, 
health  insurance  status,  and  other 
health  and  well-being  related  topics;  (8) 
collaborates  in  the  questionnaire 
development  process  for  health 
interview  surveys;  and  (9)  provides 
consolation,  technical  assistance,  and 
liaison  to  academia,  other  research 
groups,  and  state,  federal,  and 
international  entities  concerning  data 
needs  and  the  definitions  and  uses  of 
health  interview  survey  data. 

Special  Population  Surveys  Branch 
(CS75).  (1)  Plans  and  directs  special 
customized  population  surveys,  such  as 
the  State  and  Local  Area  Integrated 
Telephone  Survey  (SLAITS).  in  order  to 
obtain  timely  state  and  smaller-area  data 
as  well  as  national  data  relevant  to 
public  health;  (2)  plans  and  directs  the 
methodological  and  development 
aspects  of  data  systems  for  producing 
health,  welfare,  and  well-being  statistics 
for  populations  defined  by  geography, 
race  and  ethnicity,  and  for  other  special 
populations;  (3)  collaborates  through 
contracts,  grants,  and  interagency 
agreements  with  outside  sponsors  of 
special  population  surveys  in  the 
development,  implementation,  and 
analysis  of  survey  questions  and  data; 
(4}  coordinates  special  population 
survey  instrument  development  and 
data  collection  and  processing  activities 
by  outside  contractors;  (5)  designs  and 
implements  computer  applications  to 
produce  final  edited  and  imputed 
special  population  survey  data  and 
statistics;  (6)  conducts  methodological 
research  and  analysis  to  improve  the 
quality  of  health,  welfare,  and  well- 
being  statistics  for  special  populations; 
(7)  conducts  innovative  research  and 
analysis  activities  that  will  establish 
baseline  health  and  health-related  data 
at  national  and  subnational  levels;  (8) 
converts  identified  data  needs  into 
research,  development,  and  evaluation 
activities;  (9)  conducts  theoretical  and 
"S^perimental  research  to  improve  the 
content  of  the  data  collection  effort  for 
special  population  surveys  by  linkage 
with  other  surveys  and  by  conducting 
record  validation;  (10)  designs, 
conducts,  publishes,  and  presents 
results  of  methodological,  analytical, 
developmental,  and  evaluation  studies 
of  special  population  survey  processes, 
questions,  and  data;  (11)  serves  as  the 
NCHS  resource  on  special  population 
surveys  data  and  their  use  in  evaluating 
programs  and  activities  related  to  the 


NCHS  mission;  and  (12)  provides 
consultation  and  technical  assistance  to 
academia,  other  research  groups,  and 
state,  federal,  and  international  entities 
addressing  the  definitions,  needs,  and 
uses  of  special  population  siurey  data. 

Division  of  Health  and  Nutrition 
Examination  Surveys  (CSS).  Plans  and 
administers  complex  data  collection 
systems  and  analytic  programs  and 
conducts  a  program  of  methodologic 
and  substantive  public  health  research 
activities  based  on  the  nationwide 
collection  of  data  from  health  and 
nutrition  examination  surveys.  U) 
Participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  the  Center;  (2)  plans,  directs  and 
coordinates  the  health  and  nutrition 
examination  statistics  program  of  the 
Center;  (3)  administers  national  cross- 
sectional,  longitudinal  and  special 
health  and  nutrition  examination 
studies  responsive  to  the  needs  for 
complex  health,  nutritional,  and  related 
public  health  information;  (4)  manages 
and  coordinates  activities  of  the  World 
Health  Organization  (WHO) 
Collaborating  Centre  for  Health  and 
Nutrition  Examination  Surveys;  (5) 
conducts  research  on  data  collection 
methodology,  survey  methodology,  data 
quality,  and  statistical  computation 
related  to  health  and  nutritional  status 
assessment;  (6)  conducts 
multidisciplinary  research  directed 
toward  development  of  new  scientific 
knowledge  in  the  areas  related  to  health 
and  nutrition  status,  e.g.  determining 
the  causal  relationships  between  risks 
and  outcomes;  (7)  performs  innovative 
theoretical  and  experimental 
investigations  into  the  content  of  the 
health  and  nutrition  examination 
statistics  data  collection  effort;  (8) 
develops  sophisticated  approaches  to 
making  health  and  nutrition 
examination  statistics  data  available  to 
users,  including  techniques,  to  avoid 
disclosure  of  confidential  data;  (9) 
prepares  adn  publishes  descriptive 
analyses  and  sophisticated  multiv^iate 
analyses  that  integrate  health  and 
nutrition  examination  statistics  data 
across  multiple  surveys  or  data  sets;  (10) 
consults  and  provides  technical 
assistance  on  the  assessment  of  health 
and  nutritional  status  fof  application  in 
setting  medical  standards,  evaluation  of 
national  programs,  and  regulatory 
processes;  (11)  provides  leadership  for 
the  National  Nutrition  Monitoring  and 
Related  Research  Program;  (12)  designs, 
develops,  and  implements  state-of-the- 
art  computing  systems  and  technologies 
for  collecting,  storing,  and  retrieving 
health  and  nutrition  examination  data 
for  subsequent  analysis  and 


dissemination;  (13)  applies  computer 
systems  and  software  for  its  programs 
consistent  with  Center  information 
technology  requirements;  (14)  produces 
a  wide  variety  of  health  and  nutrition 
examination  statistics  analytic  reports 
and  tabulations  in  multiple  formats;  and 
(15)  develops  and  sustains  collaborative 
partnerships  within  NCHS,  CDC,  and 
DHHS,  and  externally  with  public, 
private,  domestic  and  international 
entities^n  health  and  nutrition 
examination  statistics  programs. 

Office  of  the  Director  (CS81).  (1) 
Participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  the  Center;  (2)  provides  leadership  for 
the  monitoring  and  statistical  evaluation 
-  of  national  health  and  nutrition 
examination  statistics;  (3)  plans,  directs 
and  coordinates  the  statistical  activities 
of  the  Division;  (4)  develops  and 
administers  a  research  and  analytic 
program  in  health  and  nutrition 
examination  statistics;  (5)  provides 
advice  and  leads  development  of 
collaborative  partnerships  within 
NCHS,  CDC,  and  DHHS  and  externally 
with  public,  private,  domestic  and 
international  entities  on  health  and 
nutrition  examination  statistics;  (6) 
provides  support  and  focus  for  DHHS 
activities  in  the  National  Nutrition 
Monitoring  and  Related  Research 
Program,  coordinating  these  activities  in 
CDC,  DHHS,  and  other  Federal  agencies; 
and  (7)  manages  and  coordinates 
activities  of  the  World  Health 
Organization  (WHO)  Collaborating 
Center  for  Health  and  Nutrition 
Examination  Surveys. 

Analysis  Branch  (CS82}.  (1)  Analyzes 
data  and  prepares  scientific  papers  on 
the  prevalence  of  disease  or  health- 
rfelated  characteristics  and  the 
interrelationships  of  these  variables;  (2) 
collaborates  in  ihe  development  and 
application  of  analytic  techniques  and 
guidelines  for  the  Division's  data 
collection  programs;  (3)  performs 
innovative  health  and  nutrition 
examination  statistics  data  needs  into 
research,  development,  and  evaluation 
activities;  (5)  conducts  theoretical  and 
experimental  research  to  improve  the 
content  of  the  health  examination 
statistics  data  collection  effort;  (6) 
prepares  and  publishes  descriptive 
analyses  as  well  as  sophisticated 
multivariate  analyses  that  integrate  data 
across  multiple  surveys  or  data  sets;  (7) 
develops  a  wide  variety  of  health  and 
nutrition  examination  statistics  reports 
and  tabulations  in  multiple  formats  and 
arranges  for  dissemination  through 
appropriate  media;  and  (8)  administers 
analysis  and  scientific  peer  review  of 
manuscripts  for  data  collected  in  the 
Division's  data  collection  programs;  and 
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(9)  provides  technical  advice  and 
consultation  to  academic,  international, 
federal,  and  state  entities  regarding 
nutritional  and  health  examination 
statistics  data. 

Informatics  Branch  (CS83).  (1) 
Conducts  applied  computer  and 
informatics  research  on  the 
development  of  new  and  novel 
approaches  in  integrated  survey 
information  systems,  database 
technology,  imaging  and  telemedicine, 
data  transmission,  geographical 
information  systems,  and  metadata 
registries;  (2)  conducts  research  on  the 
design,  development,  and 
administration  of  computer  systems  for 
more  timely  and  accurate  health  and 
nutrition  examination  statistics  data;  (3) 
develops,  implements,  and  supports 
technologies,  data  architectiues, 
networks,  security  infrastructure,  and 
database  management  for  the  Division's 
data  collection  and  analytic  programs 
consistent  with  state  of  the  art  trends  in 
computer  and  informatics  research;  (4) 
implements  appropriate  technologies  to 
prevent  unaudiorized  access  to  internal 
and  field  data  resources  including 
authentication,  data  encryption,  data 
security,  system  scanning/probing,  and 
implementation  and  development  of 
systems  security  and  policies  consistent 
with  Presidential  Decision  Directives 
and  other  Government  wide  initiatives; 
(5)  performs  systems  analysis,  computer 
programming,  and  quality  assurance/ 
quality  control  of  health  and  nutrition 
examination  data;  (6)  develops  and 
implements  standards  for  the  Division's 
data  collection  programs  and  provides 
support  for  telecommimications,  data 
access,  and  high-speed  network 
technologies  (e.g.,  data  dissemination, 
telemedicine  applications);  (7)performs 
special  projects  related  to  data  on  health 
and  nutrition  and  produces  a  wide 
variety  of  reports  and  tabulations  in 
multiple  formats;  and  (8)  provides 
advice,  policy  guidance,  and  expert 
technical  consultation  NCHS-wide  and 
to  academic,  federal,  state,  local  and 
international  governments,  and 
researchers  regarding  health  and 
nutrition  examination  survey 
information  technologies  and 
informatics  research. 

Operations  Branch  (CS84).  (1) 
Develops  and  administers  contracts  for 
data  collection,  engineering,  acquisition 
and  maintenance  of  mobile  examination 
centers  (MEC)  and  medical  and 
computer  equipment  and  receipt  and 
cont4rol  systems;  (2)  develops  and 
implements  systems  for  reporting  of 
medical  findings*  professional  readings, 
and  laboratory  processing  for  health  and 
nutrition  examination  and  special 
studies;  (3)  develops  and  conducts 


engineering  and  logistical  support  for 
survey  data  collection;  (4)  designs  and 
conducts  research  studies  on  response 
rates,  quality  control  and  quality 
assurance  of  health  and  nutrition 
examination  statistics  data;  (5)  designs 
and  develops  comprehensive  outreach 
programs  and  survey  participant 
recruitment  materials;  and  (6)  prepares 
and  publishes  reports  and  analyses  of 
field  operations  and  performs  special 
projects  related  to  health  and  nutrition 
examination  statistics  survey 
implementation. 

Planning  Branch  (CS85).  (1) 
Establishes  the  research  agenda  for 
health  and  nutrition  statistics  data  in 
response  to  public  health  priorities;  (2) 
converts  identified  data  needs  into 
research,  development,  and  evaluation 
activities  and  related  public  health 
information;  (93)  directs  the  plaiming 
phase  of  contractual  activities, 
includingpilot  testing  and  workshop 
development,  in  support  of  the 
Division's  data  collection  programs;  (4) 
plans  and  develops  a  statistical  program 
to  obtain,  evaluate,  analyze  and 
disseminate  health  and  a  nubition 
examination  statistics  to  meet  these 
needs;  (5)  prepares  and  publishes ' 
descriptive  analyses  as  well  as 
sophisticated  multivariate  analyses  that 
integrate  data  across  multiple  surveys  or 
data  sets;  (6)  performs  theoretical  and 
experimental  research  to  improve  the 
content  of  the  health  and  nutrition 
examination  statistics  data  collection 
effort  and  improve  the  timeliness, 
availability,  and  quality  of  the 
nutritional  and  health  examination 
statistics  data;  (7)  participates  in  the 
design  and  development  of  integrated, 
automated  data  collection  systems  and 
data  file  release  programs  as  well  as 
conducts  statistical  methods  research; 
(8)  provides  technical  oversight  of  all 
laboratory  aspects  of  health  and 
nutrition  examination  studies;  and  (9) 
provides  consultation  and  technical 
assistance  to  a  wide  range  of  researchers 
and  institutions  at  the  state,  national, 
and  international  levels  addressing  the 
definitions,  needs,  and  uses  of  nutrition 
and  health  nutrition  examination 
statistics. 

Dated:  February  2,  2003. 
William  H.  Gimson, 
Acting  Director. 

[FR  Doc.  03-3439  Filed  2-11-03;  8:45  am) 
BIUJNO  CODE  4160-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-10084] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management ' 
and  Budget  (0MB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the    • 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review   . 
because4he  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR4)art 
1320.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  public  harm  is  likely  to  result 
if  the  normal  clearance  process 
followed.  Waiting  for  the  normal 
clearance  process  to  be  completed  might 
mean  that  vulnerable,  elderly  or 
disabled  Medicare  beneficiaries  In 
affected  areas  would  have  limited  or  no 
access  to  physician  services  for 
prolonged  periods. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  March  1, 
2003,  with  a  180-day  approval  period. 
Written  comments  and 
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recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  February  19.  20Q3. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Targeted 
Beneficiary  Survey  on  Access  to 
Physician  Services  Among  Medicare 
Beneficiaries;  Form  No. .CMS-l 0084 
(OMB#  0938-NEW);  Use:  Recent 
anecdotal  reports  have  suggested  that 
Medicare  beneficiaries  in  certain  parts 
of  the  country  are  having  difficulty 
finding  physicians  who  will  accept  new 
Medicare  patients.  In  response  to  these 
anecdotes.  CMS  implemented  a  multi- 
faceted  monitoring  system  that 
incorporated  multiple  data  sources  to 
address  beneficiaries'  reported  access 
problems.  As  part  of  this  monitoring 
strategy.  CMS  has  designed  a  Targeted 
Survey  on  Access  to  Physician  Services 
Among  Medicare  Beneficiaries.  The 
survey  is  designed  to  interview  300     • 
Medicare  beneficiaries  in  each  of  1 1 
geographic  areas  where  there  is  some 
evidence  to  suggest  a  potential 
physician  access  problem.  The 
geographic  areas  include  the  state  of 
Alaska;  the  Phoenix.  Arizona  area;  the 
San  Diego,  California  and  San 
Francisco,  California  areas;  the  Denver, 
Colorado  area;  the  Tampa,  Florida  area; 
the  Springfield,  Missouri  area;  the  Las 
Vegas.  Nevada  area;  the  Brooklyn,  New 
York  area;  the  Fort  Worth.  Texas  area; 
and  the  Seattle,  Washington  area. 
Survey  respondents  will  be  Medicare 
beneficiaries  in  the  traditional  Medicare 
program  who  are  covered  by  part  B 
where  Medicare  is  the  primary  payer. 
The  survey  will  over  sample 
beneficiaries  who  are  most  likely  to  be 
seeking  new  physicians.  The  goal  of  the 
survey  is  to  confirm  or  refute  anecdotal 
reports  that  the  Medicare  payment 
restrictions  are  contributing  to 
physician  access  j)roblems.  The  survey 
will  inform  CMS  about  the 
characteristics  of  Medicare  beneficiaries 
most  likely  to  be  experiencing  physician 
access  problems.  It  will  enhance  CMS's 
ability  to  consider  the  potential  effects 
of  payment  changes  on  beneficiary 
access.  Frequency:  One-time;  Affected 
Public:  Individuals  or  households; 
Number  of  Respondents:  4.000;  Total 
Annual  Responses:  4,000;  Total  Annual 
Hours:  958. 


We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/ pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Fapenvork@cms.bhs.gov.  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  February  19.  2003: 
Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development 
and  Issuances,  Attention:  Dawn 
Willinghan.  CMS-10084,  Room  C5- 
14-03,  7500  Security  Boulevard, 
-  Baltimore,  Maryland  21244-1850 
and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503.  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  Brenda 
Agular,  CMS  Desk  Officer. 

Dated:  February  4.  2003. 
Anthony  Mazzarella, 

Acting.  Paperwork  Reduction  Act  Team 

Leader.  CMS  Reports  Clearance  Officer,  Office 

of  Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

|FR  Doc.  03-3447  Filed  2-11-03;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.03N-0017] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Impact  of  Risk 
Management  Programs  on  the  Practice 
of  Pharmacy 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 


opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  burden  estimates  to  conduct  a 
descriptive  survey  of  pharmacists  to 
evaluate  pharmacists'  knowledge  of  risk 
management  programs,  identify  barriers 
to  compliance,  and  assess  the  impact  of 
these  programs  on  the  practice  of 
pharmacy. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  14.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  he  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  «ubmit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Fedecal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
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(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Risk  management  programs  are 
reviewed  by  divisions  in  the  Center  for 
Drug  Evaluation  and  Research  as  part  of 
the  new  drug  application  (NDA)  review 
process  as  well  as  during  the 
postmarketing  period.  In  an  effort  to 
address  safety  risks  associated  with  drug 
therapy,  several  risk  management 
programs  have  been  implemented  (e.g., 
for  clozapine,  thalidomide,  and 
bosentan).  Many  risk  management 
programs  require  pharmacists  to 
actively  intervene  and  implement 
actions  that  deviate  from  their  normal 
work  procedures.  Currently,  the  impact 
of  risk  management  programs  on  the 
practice  of  pharmacy  in  terms  of 
pharmacists'  compliance,  knowledge, 
burden,  and  barriers  is  not  known. 


The  goal  of  this  descriptive  survey  is 
to  obtain  information  that  will  help  FDA 
understand  how  risk  management 
programs  affect  the  practice  of 
pharmacy  and  gain  insight  on  practical 
interventions  for  future  risk 
management  programs.  Findings  from 
the  survey  will  offer  new  insight  and 
knowledge  in  risk  management 
programs,  and  will  enable  FDA  to  make 
better  decisions  when  reviewing  new  or 
existing  risk  management  programs. 
Expected  outcomes  from  the  survey 
include  a  collection  of  data  to  evaluate 
pharmacists'  knowledge  of  risk 
management  programs,  identify  barriers 
of  compliance,  and  assess  the  impact  of 
these  programs  on  the  practice  of 
pharmacy. 

The  descriptive  survey  will  be  sent  to 
a  representative  sampling  of 
pharmacists  in  the  United  States. 
Approximately  5,000  pharmacists  will 
"be  chosen  at  random  from  listings  of 
licensed  pharmacists  obtained  from 
participating  U.S.  State  Boards  of 
Pharmacy.  Because  the  number  of 
licensed  pharmacists  in  each  State 
varies  and  the  number  of  respondents 
from  each  State  cannot  be  predicted, 
either  a  simple  raadom  or  a  stratified  / 


sample  design  will  be  used,  depending 
on  whether  there  is  sufficient  number  of 
participating  pharmacists  to  evaluate 
regional  di^rences.  The  geographic 
regions  woidd  be  classified  by  location 
in  one  of  the  four  geographic  regions  of 
the  United  States  corresponding  to  those 
used  by  the  U.S.  Bureau  of  Census 
(northeast,  midwest,  south,  west). 

The  survey  will  be  conducted  via 
first-class  mail.  The  survey  will  be 
mailed  with  a  cover  letter  to  randomly 
chosen  pharmacists  along  with  a 
preaddressed,  stamped  return  envelope. 
To  ensure  anonymity  and 
confidentiality,  no  premarkings  or    ' 
numbering  systems  will  be  recorded  on 
the  survey  or  return  envelope. 

From  the  sample  size  of 
approximately  5,000  phanqacists,  the 
desirable  response  rate  is  approximately 
75  to  85  percent.  If  needed,  actions  will 
be  t^en  to  increase  the  response  rate, 
such  as  resending  the  siu^ey 
approximately  2  weeks  after  the  initial 
mailing.  ^ 

FDA  estimates  that  it  will  take  each 
pharmacist  approximately  20  minutes  to 
respond  to  the  survey  and  return  it  to 
FDA.  The  burden  of  this  collection  of 
information  is  estjjpated  as  follows: 


Table  l  .—Estimated  One-Time  Reporting  Burden^ 


Number  of  Respondents 


5,000 


Annual  Frequency 
Per  Response 


Total  Annual 
Responses 


5,000 


Hours  per 
F^ponse 


.33 


Total  Hours 


1.500 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


Dated:  February  5,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-3433  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-02961 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  investigational  New  Drug 
Regulations 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collectioJ**bf  information  entitled 

"Investigational  New  Drug  Regulations" 
has  been  approved  by  the  Office  of 


Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  18,  2002  (67 
FR  64393,  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
dearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0014.  The 
approval  expires  on  January  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  February  5.  2003. 
Margaret  M.  Dotzel,  ^ 

Assistant  Commissioner  for  Policy. 
[FR  DOC.-03-3435  Filed  2-11-03;  8:45  am) 

BHJJNG  COOE  4160-01-S 

T: ■ ■  T 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0645] 

Medical  Device  Warning  l.etter  Pilot 
Termination 

agency:  Food  and  Drug  Administration, 
HHS'  ^  • 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
termination  of  the  Medical  Device 
Warning  Letter  Pilot  (MDWLP).  This 
pilot  concerns  the  issuance  of  warning 
letters  for  quality  system,  premarket 
notification  (510(k)),  and  labeling 
violations.  TTie  intent  is  to  inform  the 
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medical  device  industry  of  FDA's 
decision  to  discontinue  this  pilot 
program. 

DATES:  The  effective  date  for  ending  the. 
NiDWLP  is  March  14.  2003  for 
inspections  or  investigations  initiated 
on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Governale,  Office  of 
Regulatory  Affairs  (HFC-230).  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MB  20857,  301-827- 
0411.  FAX  301-827-0482. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

During  the  FDA  and  medical  device 
industry  grassroots  forums,  several 
issues  were  discussed  concerning  the 
agency's  interaction  with  the  device 
industry.  After  considering  these  issues, 
the  agency  initiated  the  MDWLP  on 
March  29,  1999.  (See  the  Federal 
Register  of  March  8, 1999  (64  FR 
11018),  for  a  copy  of  the  pilot.)  The 
purpose  of  this  pilot  was  to  optimize 
resource  utilization,  enhance 
communication  between  the  medical 
device  industry  and  FDA,  and  provide 
firms  with  incentives  to  promptly 
correct  violations  or  deficiencies.  The 
MDWLP  included  procedures  for  the 
issuance  of  warning  letters  for  quality 
system  (21  CFR  part  820),  510(k)  (21 
CFR  part  807,  subpart  E),  and  labeling 
(e.g.,  21  CFR  part  800,  subpart  B;  part 
801;  and  part  809,  subparts  B  and  C) 
violations.  This  pilot  was  restricted  to 
the  medical  device  industry  and  was 
one  of  several  medical  device  industry 
Initiatives.  FDA  continued  this  pilot 
after  the  scheduled  termination  date  of 
September  8,  2000,  while  evaluating  its 
effectiveness. 

After  evaluating  its  effectiveness,  FDA 
has  decided  to  discontinue  the  pilot. 
The  pilot  was  intended  to  optimize 
resource  utilization,  enhance 
communication  between  the  medical 
device  industry  and  FDA,  and  provide 
firms  with  incentives  to  promptly 
correct  violations  or  deficiencies. 
However,  FDA  has  determined  that  the 
pilot  has  not  provided  incentives  to 
promptly  correct  violations  because 
firms  that  would  have  received  warning 
letters  if  not  for  the  pilot,  did  not  have 
measurably  better  rates  of  compliance  in 
followup  inspections  than  did  firms  that 
received  warning  letters.  Also,  FDA 
found  that  the  pilot  did  not  optimize 
resource  utilization  in  that  while  the 
quantity  of  timely  responses  to 
inspectional  observations  increased,  the 
quality  of  those  responses  generally 
decreased.  Thus,  FDA  determined  that 
the  additional  burdens  placed  on  field 
staff  by  the  pilot  failed  to  optimize 


resources  and  reduced  overall  field 
inspectional  effectiveness. 

Additionally,  on  November  29,  2001, 
the  Department  of  Health  and  Human 
Services  directed  FDA  to  submit  all 
warning  letters  and  untitled  letters  to 
FDA's  Office  of  the  Chief  Counsel  prior 
to  their  issuance  for  review  of  legal 
sufficiency  and  consistency  with  agency 
policy.  FDA's  new  procedures  for 
review  of  warning  and  untitled  letters 
address  some  of  the  concerns  that  the 
medical  device  industry  originally 
expressed  to  FDA  during  the  grassroots 
meetings.  The  procedures  have  the 
added  benefit  of  applicability  to  all  FDA 
programs.  They  are  expected  to  enhance 
consistency  with  agency  policy  among 
FDA  district  offices  and  centers, 
improve  the  legal  sufficiency  and 
quality  of  enforcement  correspondence, 
and  provide  for  timely  feedback  to 
regulated  entities. 

For  all  of  these  reasons,  the  agency 
has  decided  to  discontinue  the  MDWLP. 

n.  Electronic  Access 

A  copy  of  the  MDWLP  may  be 
downloaded  to  a  personed .computer 
with  access  to  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets/98ft'/ 
030899e.pdf. 

Dated:  February  4.  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-3436  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  4,  2003,  from  8  a.m.  to 
5  p.m.,  and  March  5,  2003,  from  9  a.m. 
to  5  p.m.,  and  March  6,  2003,  from  8 
a.m.  to  12  noon. 

Location:  Marriott  Washingtonian 
Center,  Grand  Ballroom,  9751 
Washingtonian  Blvd.,  Gaithersbuig,  MD. 


Contact  Person:  Tara  P.  Turner, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  e-ihail:  TumerT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301^43-0572 
in  the  Washington,  DC  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  March  4,  2003,  the 
committee  will  discuss  new  drug 
application  (NDA)  21-158,  Factiver 
(gemifloxacin  mesylate)  Tablets,  Parexel 
International,  U.S.  Agent  for  LG  Life 
Sciences,  Ltd.,  proposed  for  the 
treatment  of  Community- Acquired 
Pneumonia  (CAP)  and  Acute  Bacterial 
Exacerbation  of  Chronic  Bronchitis 
(ABECB).  On  March  5,  2003,  the 
committee  will  discuss  the  formation  of 
a  list  of  pathogens  of  public  health 
importance  for  which  antimicrobial 
drug  development  would  be  desirable. 
The  committee  also  will  discuss  the 
concept  of  how  preclinical  data  and 
clinical  data  Itom  one  disease  state  may 
support  approval  of  emtimicrobial  drugs 
in  another,  separate  disease  state. 

Procedure:  On  March  4  and  5,  2003. 
the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  February 
25.  2003.  Oral  presentations  ft'om  the 
public  will  be  scheduled  between 
approximately  1  p.m.  and  1:30  p.m.  on 
both  days.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February"25,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
March  6,  2003,  fi-om  8  a.m.  to  12  noon, 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)). 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  acconunodations  due  to 
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a  disability,  please  contact  Tara  Turner 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  3,  2002. 
Linda  Arey  Skladany, 
^Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-3437  Filed  2-11-03;  8:45  am] 
BHJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  General  and 
Plastic  Surgery  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  28,  2003,  from  8  a.m. 
to  5  p.m. 

Location:  Hilton  DC  North— 
Gaithersburg,  Salons  A,  B  &  C,  620  Perry 
Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  David  Krause,  Center 
for  Devices  and  Radiological  Health 
(HFZ-410).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-3090, 
ext.  141,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12519.  Please  call  the 
Information  Line  or  access  the  Internet 
address  of  http://www.fda.gov/cdrh/ 
panelmtg.html  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  an 
injectable  wrinkle  treatment  device. 
There  will  also  be  a  discussion  of  two 
general  issues:  (1)  Clinical  trial  issues 
for  devices  designed  for  ablation  of 
pulmonary  tumors,  and  (2)  clinical  trial 
issues  for  devices  designed  for  the 
treatment  of  emphysema.  Background 
information  for  each  topic,  including 


the  agenda  and  questions  for  the 
committee,  will  be  available  to  the 
public  1  business  day  before  the 
meeting  on  the  Internet  at  http:// 
wwW.fda.gov/cdrh/panelmtg.htnd.  The 
material  for  this  meeting  will  be  posted 
on  February  27,  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  14,  2003.  Oral 
presentations  fit)m  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  8:45  a.m.,  11:30  a.m.  and  11:46 
a.m.,  and  between  approximately  3:30 
p.m.  and  4  p.m.  Time  allotted  for  oral 
public  presentations  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  14,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  conunittee 
meetings  and  will  make  every  effort  to 
accQiomodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AimMarie 
Williams,  Conference  Management 
Staff,  at  301-594-1283,  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  5,  2003! 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  03-3430  Filed  2-11-03;  8:45  am] 

BHJJNO  CODE  41C0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adm^lstration 

Pediatric  Oncology  Sul>committee  of 
the  Oncologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  annoiuices  a  forthcoming 
meeting  of  a  public  advisory  comniittee 
of  the  Food  and  Dnig  Administration 


(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Drugs  Advisory  Committee.   .  "^ 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  4,  2003,  from  8:30  a.m. 
to  3:30  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  rm.  1066,  5630 
Fishers  Lane,  Rockville.  MD. 

Contact  Person:  Thomas  H.  Perez, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery.  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
6758,  or  e-mail:  PerezT©cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  subcommittee  will 
discuss  pediatric  labeling  for  oncology 
products. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views,  ■^- 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  24.  2003.  Oral      .  " 
presentations  from  the  public  Mali  be' 
scheduled  between  approximately  10 
a.m.  and  11  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact . 
person  before  February  24.  2003.  and 
submit  a  brief  statement  of  the  general 
natiire  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approxii^ate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to  . 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Thomas 
Perez  at  least  7  days  in  advance  of  the    . 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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Dated:  February  4,  2003. " 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 

(FR  Dtoc.  0^-3432  Filed  2-11-03;  8:45  am) 
BILUNG  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Manufacturing  Subcommittee  of  the 
Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Manufacturing 
Subcommittee  of  the  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

E)ate  and  Time:  The  meeting  will  be 
held  on  March  21,  2003,  from  8  a.m.  to 
4:30  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  rm.  1066,  5630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Kathleen  Reedy  or 
Carolyn  Jones,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane.  rm.  1093),  Rockville,  MD 
20857.  301-827-7001,  or  e-mail: 
REEDYK@c^er.fda.gov.  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will:  (1) 
Discues  the  mission  of  the 
subcommittee,  (2)  discuss  the  direction 
of  the  initiative  entitled 
"Pharmaceutical  cGMPs  for  the  21st 
Century:  A  Risk-Based  Approach"  (see 


the  FDA  Internet  site  at  http:// 
www.fda.gov/oc/guidance/gmp.html), 
and  (3)  receive  an  update  on  the 
regulatory  approaches  regarding  aseptic 
manufacturing. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  7,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  to  12:30  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  7.  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee, 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  acconunodations  due  to 
a  disability,  please  contact  Carolyn 
Jones  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  givep  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  3,  2003. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 
[PR  Doc.  03-3431  Filed  2-11-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  RequesV 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 


proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  keduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Nursing 
Scholarship  Program  (NSP) 
Application — NEW 

The  NSP  will  provide  scholarships  to 
eligible  individuals  for  attendance  at 
schools  of  nursing  in  exchange  for  a 
commitment  from  the  individuals  to 
serve  as  nurses  for  a  period  of  not  less 
than  two  years  at  a  health  care  facility 
with  a  critical  shortage  of  nurses.  An 
"eligible  individual"  is  defined  as 
someone  who  is  eruoUed  or  accepted  for 
enrollment  as  a  full-time  or  part-time 
student  in  a  school  of  nursing.  The 
Secretary  shall  give  preference  to 
qualified  applicants  with  the  greatest 
financial  need.  Participating  schools 
will  bo  responsible  for  determining 
eligible  students  and  submitting 
information  to  the  Federal  Government. 

The  estimate  of  burden  for  the  form  is 
as  follows: 


Form  and  number 


Numt)er  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Hours  per 
responses 


Total  burden 
hours 


Nursing  Scholarship  Program  Apptica- 
fion  


1.500 


1.500 


4,500 
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Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  5,  2003. 
fane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-3429  Filed  2-11-03;  8:45  am) 
BIUJNO  CODE  4165-15-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

fOR-027-16ia-PG-020H;  G  3-<X>68] 

Steens  Mountain  Advisory  Council; 
Notice  of  Intent  to  Call  for  Nominations 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bums  District. 
ACTION:  Notice  of  Intent  to  Call  for 
Nominations  for  the  Steens  Moimtain 
Advisory  Council  (SMAC). 

SUMMARY:  BLM  is  publishing  this  notice 
under  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act.  Pursuant  to 
the  Steens  Mountain  Cooperative 
Management  and  Protection  Act  of  2000 
(Pub.  L.  106-399),  BLM  gives  notice  that 
the  Secretary  of  the  Interior  intends  to 
caU  for  nominations  for  vacating 
positions  to  the  SMAC.  This  notice 
requests  the  public  to  submit 
nominations  for  membership  on  the 
SMAC. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  SMAC.  Individuals  may 
nominate  themselves  for  SMAC 
membership.  NonUjiation  forms  may  be 
obtained  from  the  Bums  District  Office, 
Bureau  of  Land  Management  (see 
address  below).  To  make  a  nomination, 
submit  a  completed  nomination  form, 
letters  of  reference  from  the  represented 
interests  or  organizations,  as  well  as  any 
other  information  that  speaks  to  the 
nominee's  qualifications,  to  the  Bums 
District  Office.  Nominations  may  be 
made  for  the  following  categories  of 
interest: 

•  One  person  who  is  a  recognized 
environmental  representative  for  the 
State  as  a  whole  (appointed  from 
nominees  submitted  by  the  Governor  of 
Oregon); 

•  A  person  interested  in  fish  emd 
recreational  fishing'' (appointed  fixtm 
nominees  submitted  by  the  Governor  of 
Oregon); 

•  A  person  who  is  a  recreational 
permit  holder  or  is  a  representative  of  a 
commercial  recreation  operation 


(appointed  jointiy  by  the  Oregon  State 
Director  of  the  BLM  and  the  County 
Court  for  Hamey  County,  Oregon);  and 

•  A  private  landowner  in  the  Steens 
Moimtain  Cooperative  Management  and 
Protection  Area  (CMPA)  (appointed  by 
the  County  Court  for  Hamey  County, 
Oregon). 

The  specific  category  the  nominee 
will  represent  should  be  identified  in 
the  letter  of  nomination.  The  Bums 
District  will  collect  the  nomination 
forms  and  letters  of  reference  and 
distribute  them  to  the  officials 
responsible  for  .submitting  nominations 
(County  Court  of  Hamey  Coimty,  the 
Governor  of  Oregon,  and  BLM).  BLM 
will  then  forward  recommended 
nominations  to  the  Secretary  of  the 
Interior,  who  has  responsibility  for 
making  the  appointments. 

DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
later  than  30  days  after  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Karges,  Management  Support 
Specialist,  Bums  District  Office,  28910 
Hwy  20  West,  Hines,  Oregon  97738, 
(541)  573-4433,  or 

<Rhonda_Karges@OT.blm.gov>  or  from 
the  following  Web  sites  <http:// 
www.or.blm.gov/Bums>  or  <http:// 
www.or.blm.gov/steens>  (P.L.  106-399 
in  its  entirety  can  be  foimd  on  the 
Steens  Web  site  as  previously  cited.) 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  SMAC  is  to  advise  BLM 
on  the  management  of  the  CMPA  as 
described  in  Tide  1  of  Public  Law  106- 
399.  Each  member  will  be  a  person  who, 
as  a  result  of  training  and  experience, 
has  knowledge  or  special  expertise 
which  qualifies  him  or  her  to  provide 
advice  from  among  the  categories  or 
interest  listed  above. 

Members  of  the  SMAC  are  appointed 
for  terms  of  3  years,  except  that,  of  the 
members  first  appointment,  four 
members  were  appointed  for  a  term  of 
1  year  and  four  members  were 
appointed  for  a  term  of  2  years.  The 
State  environmental  representative, 
recreational  permit  holder,  private 
landovtrner,  and  fish  and  recreational 
fishing  positions  were  all  2-year  terms 
and  will  expire  August  2003.  These  four 
positions  will  all  be  replaced  with  3- 
year  terms,  and  will  begin  no  earlier 
than  August  2003. 

Members  will  serve  without  monetary 
compensation,  but  will  reimbtirsed  for 
travel  and  per  diem  expenses  at  current 
rates  for  Government  employees.  The 
SMAC  shall  meet  only  at  the  call  of  the 
Designated  Federal  Official,  but  not  less 
than  once  per  year. 


Etated:  January  31,  2003. 
Thomas  H.  Dyer, 

Designated  Federal  Official,  Bureau  of  Land 

Management. 

[FR  Doc.  03-3477  Filed  2-11-03;  8:45  am] 

BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  LarKJ  Management 

[CO-200-0777-XM-241  A] 

Notice  of  Meeting,  Front  Range 
Resource  Advisory  Council  (Colorado) 

AGENCY:  Biu^au  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Front  Range 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meetings  wiU  be  held  on 
March  19  and  May  21,  2003.  The  March 
19  meeting  will  be  at  the  Holiday  Inn, 
333  Sante  Fe  in  Alamosa,  Colorado 
beginning  at  9  a.m.  The  public  comment 
period  will  begin  at  9:15  a.m.  and  the 
meeting  will  adjourn  at  approximately  4 
p.m. 

The  May  21,  2003  meeting  will  be  at 
the  Holy  Cross  Abbey  Community 
Center,  2951  E.  Highway  50,  Canon  Qty, 
Colorado  beginning  at  9:15  a.m.  The 
public  comment  period  will  begin  at 
approximately  9:30  a.m.  and  the 
meeting  will  adjoum  at  approximately  4 
p.m. 

SUPPLEMENTARY  INFORMATION:  The  15 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  Front  Range  Center, 
Colorado. 

Planned  agenda  topics  for  the  March 
19  meeting  include: 
Manager  reports. 
Effects  of  drought  on  grazing. 
Updates  on  current  public  land  issues. 

Planned  agenda  topics  for  the  May  21 
meeting  include: 
Briefing  on  the  Fuels  Management 

Program. 
Tour  of  a  Fuels  Management  project. 

All  meetings  are  open  to  the  public. 
The  public  can  make  oral  statements  to 
the  Council  at  9:15  a.m.  on  Maroh  19i 
and  9:30  a.m.  on  May  21  or  written 
statements  may  be  submitted  for  the 
Councils  consideration.  Depending  on 
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the  number  of  persons  wishing  to 
comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Summary  minutes  for  the 
Council  Meeting  will  be  maintained  in 
the  Front  Range  Center  Office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (BLM), 
Attn:  Ken  Smith,  3170  East  Main  Street, 
Canon  City,  Colorado  81212.  Phone 
(719) 269-8500. 

Dated:  February  5,  2003. 
Roy  L.  Masinton, 

Front  Range  Center  Manager. 

|FR  Doc.  03-3469  Filed  2-11-03;  8:45  ami 

nUING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-050-1020-PG:  GP03-0075] 

Notice  Of  Public  Meeting,  John  Day/ 
Snalte  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  John  Day 
Snake  Resource  Advisory  Council 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
February  27,  2003  at  the  Oxford  Inn 
Suites  in  Pendleton,  OR  beginning  at  8 
a.m.  The  public  comment  period  will 
begin  at  approximately  1  p.m.  and  the 
meeting  will  adjourn  at  approximately  3 
p.m. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  North  East  Oregon. 

Meeting  Topics 

The  Upcoming  National  Resource 
Advisory  Council  Meeting  with  BLM 
Director  Kathleen  Clarke 

RAC  Progress  Reports 

Agency  Updates 

Blue  Mountain  Land  Exchange/New 
Planning  Rule 

Wallowa  County  Watershed  Analysis- 
Upper  Joseph 


Subcommitte  Updates 
Roundtable 
Meeting  Calendar 

Meeting  Procedures 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  niunber  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Gibbons  at  (541)  416-^700, 
Prineville  Bureau  of  Land  Management, 
3050  NE  Third  Street,  Prineville,  OR 
97754. 

Dated:  February  6,  2003. 
Ronald  Halvorson, 
Acting  District  Manager. 
|FR  Doc.  03-3474  Filed  2-11-03;  8:45  am) 
BILUNG  CODE  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  Nos.  701-TA-319  and  322, 
and  731-TA-S73  and  578  (Review) 
(Remand)] 

Certain  Carbon  Steel  Products  (Cut  to 
Length  Plate)  From  Belgium  and 
Germany;  Notice  of  Remand 
Proceedings 

agency:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  The  U.S.  International  Trade 
Commission  (the  Commission)  hereby 
gives  notice  of  the  court-ordered  remand 
of  its  antidumping  and  countervailing 
duty  review  investigations  nos.  701- 
TA-319  and  322  (Review),  and  731- 
TA-573  and  578  (Review). 
EFFECTIVE  DATE:  February  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Hughes,  Office  of  General 
Counsel,  telephone  202-205-3083; 
Bonnie  Noreen,  Office  of  Investigations, 
telephone  202-205-3167;  or  Elizabeth 
Haines,  Office  of  Investigations, 
telephone  202-205-3200.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 


obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION 

Reopening  Record 

In  order  to  assist  it  in  making  its 
determination  on  remand,  the 
Commission  is  reopening  the  record  in 
these  reviews  for  the  limited  purpose  of 
obtaining  certain  data  that  exclude  floor 
plate  from  Belgian  producers.  This 
action  is  taken  pursuant  to  the  decision 
of  the  U.S.  Court  of  International  Trade 
in  Usinor.  Industeel,  S.A.  v.  United 
States.  Slip  Op.  02-152  (Dec.  20,  2002). 
holding  that  the  Commission  must 
review  certain  data  without 
consideration  of  Belgian  floor  plate  data 
as  a  result  of  the  ruling  of  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit  in 
Duferco  Steel,  Inc.  v.  United  States,  No. 
01-1443  (July  12,  2002).  The 
Commission  will  provide  the  parties  in 
Consol.  Court  No.  01-00006  an 
opportunity  to  file  conunents  on  any 
new  information  received  pertaining  to 
that  subject. 

Participation  in  the  Proceedings 

Only  those  persons  who  were 
interested  parties  to  the  original 
administrative  proceedings  and  are  also 
parties  to  the  ongoing  litigation  (i.e., 
persons  listed  on  the  Conmiission 
Secretary's  service  list  and  parties  to 
Consol.  Court  No.  01-00006)  may 
participate  in  these  remand 
proceedings. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Information  obtained  during  the 
remand  investigations  will  be  released 
to  piuties  under  the  administrative 
protective  order  ("APO")  in  effect  in  the 
original  reviews.  Pursuant  to  section 
207.7(a)  of  the  Commission's  rules,  the 
Secretaiy  will  make  business 
proprietary  information  gathered  in  the 
reviews  and  in  these  remand 
investigations  available  to  additional 
authorized  applicants  that  are  not 
covered  under  the  original  APO, 
provided  that  the  application  is  made 
not  later  than  seven  days  after 
publication  of  the  Commission's  notice 
of  reopening  the  record  on  remand  in 
the  Federal  Register.  Applications  must 
be  filed  for  persons  on  the  Judicial 
Protective  Order  in  the  related  CIT  case, 
but  not  covered  under  the  original  APO. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO  in  these  remand  investigations. 

Authority:  This  action  is  taken  under  the 
authority  of  the  Tariff  Act  of  1930,  title  VU. 
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Issued:  February  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-3506  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-1012  (Final)] 

Certain  Frozen  Fish  Fillets  from 
Vietnam 

AGENCY:  International  Trade 

Commission. 

ACTION:  Schediding  of  the  final  phase  of 

an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-1012  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Vietnam  of  certain  frozen  fish 
fillets,  provided  for  in  subheading 
0304.20.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


>  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "frozen  fish  hllets,  including 
regular,  shank,  and  strip  fillets,  whether  or  not 
breaded  or  marinated,  of  the  species  Pangasius 
Bocourti,  Pangasius  Hypophthalmus  (also  known  as 
Pangasius  Pangasius).  and  Pangasius  Micronemus. 
The  subject  merchandise  will  be  hereinafter 
referred  to  as  frozen  'l>asa'  and  'tra'  fillets,  which 
are  the  Vietnamese  common  names  for  these 
species  offish." 


General  informiation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wavw.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  frozen 
fish  fillets  bom  Vietnam  are  being  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  June  28,  2002,  by  the  Catfish 
Farmers  of  America — a  trade  association 
of  U.S.  catfish  farmers  and  processors — 
and  by  individual  catfish  processors. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  v«th  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  diiring  this  final 
phase.  The  Secretary  vdll  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  whq  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9),  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report.— The  prehearing  staff 
report  in  the  final  phase  of  this 


investigation  will  be  placed  in  the 
nonpublic  record  on  June  4,  2003,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Conunission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  June  17,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with, 
the  Secretary  to  the  Commission  on  or 
before  June  10,  2003.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
,at  the  hearing.  If  unable  to  allocate 
hearing  time  among  themselves,  aU 
peirties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  scheduled  for 
9:30  a.m.  on  June  13,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2).  201.13(f),  and  207.24  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  camera  no  later 
than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  June  11,  2003.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
brie&,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  24, 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  June  24,  2003. 
On  July  11,  2003,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  orJ)efore  July  15,  2003, 
but  such  final  comments  must  not 
contain  new  factual  information  and  ' 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
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Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means  except  to  the  extent  provided  by 
section  201.8  of  the  Commission's  rules, 
as  amended.  67  FR  68036  (November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  pn  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  February  7,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  0.1-3507  Filed  2-11-03;  8:45  ami 

BILLING  CODE  7020-02-P 


DEPARTMtrfT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Village  Voice  Media, 
LLC,  A  NT  Media,  LLC,  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  final  judgment,  Hold 
Separate  Stipulation  and  Order,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  court  for  the  Northern  District  of 
Ohio  in  United  States  of  America  v. 
Village  Voice  Media,  LLC,  and  NT 
Media,  LLC,  Civil  Action  No. 
1:03CV0164.  On  January  27,  2003,  the 
'  United  States  filed  a  Complaint  alleging 
that  the  market  allocation  agreement 
between  New  Times  and  Village  Voice 
Media  was  per  se  illegal  under  section 
1  of  the  Sherman  Act,  15  U.S.C.  1.  The 
proposed  final  judgment,  filed  the  same 
time  as  the  complaint,  (i)  enjoins  Village 
Voice  Media  and  New  Times  from 
taking  any  actions  in  furtherance  of,  or 
required  under,  their  per  se  illegal 
market  allocation  agreement;  (ii) 
requires  defendants  to  divest  all  the 
assets  used  in  coi^iection  with  the 
publication  of  the  New  Times  LA,  New 


Times's  alternative  newsweekly  in  Los 
Angeles,  and  the  Cleveland  Free  Times, 
Village  Voice  Media's  alternative 
newsweekly  in  Cleveland,  for  the 
purpose  of  establishing  a  viable 
competitive  alternative  newsweekly  in 
both  geographic  markets;  (iii)  permits 
any  advertiser  that  entered  into  an 
advertising  or  promotion  contract  after 
October  1,  2002,  with  Village  Voice 
Media's  LA  Weekly,  or  New  Times's 
Cleveland  Scene,  for  a  specified  time 
and  solely  at  the  advertiser's  option,  to 
terminate  such  contract  without  penalty 
or  threat  of  retaliatory  action;  (iv) 
requires  Village  Voice  Media  and  New 
Times  to  notify  the  United  States  for  the 
next  five  years  of  any  future 
acquisitions,  or  sales  of,  alternative 
newsweeklies;  (v)  prevents  both 
defendants  from  enforcing  any  non- 
compete contractual  provisions  against 
any  current  or  former  employees 
involved  in  their  Cleveland  or  Los 
Angeles  alternative  newsweeklies;  and 
(vi)  prevents  each  defendant  and  its 
officers,  directors,  agents,  and 
employees,  from  entering  into, 
continuing,  maintaining,  or  renewing 
any  market  or  customer  allocation 
agreement.  Copies  of  the  complaint, 
proposed  final  judgment,  and 
competitive  impact  statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC,  in  Room  200,  325  Seventh  Street,  ' 
NW.,  on  the  Department  of  Justice's  web 
site  at  http:/ /vrww.usdoj.gov/atr/ ,  and  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio,  Eastern  Division,  in 
Cleveland,  Ohio. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  James  R.  Wade, 
Chief,  Litigation  III  Section,  Antitrust 
Division,  Department  of  Justice,  325  7th 
Street,  NW.,  Suite  300,  Washington,  DC 
20530  (telephone:  (202)  616-5935). 

Constance  K.  Robinson, 

Director  of  Operations. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  Agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  this 
court,  that: 

L  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

(A)  "Acquirer"  or  "acquirers"  means 
the  entity  or  entities  to  which 
defendant^ivest  the  Divestiture  assets. 


(B)  "Alternative  newsweekly"  means 
a  publication  (such  as  the  Cleveland 
Scene  or  LA  Weekly)  that  posses  more 
than  one  of  the  following  attributes:  (i) 
It  is  published  in  a  geographic  area 
served  by  one  or  more  daily  newspaper 
to  which  residents  turn  as  their  primary 
source  or  sources  of  printed  news;  (ii)  it 
is  published  weekly  (or  less  frequently), 
and  at  least  24  times  annually;  (iii)  it  is 
distributed  free  of  charge;  (iv)  it  is  not 
owned  by  a  daily  newspaper  publishing 
company;  and  (v)  it  is  a  general  interest 
publication  that  does  not  focus 
exclusively  on  one  specific  topic,  such 
as  music,  entertainment,  religion,  the 
environment,  or  a  political  party  or 
organization. 

(C)  "Cleveland  Free  Times  assets" 
means  all  assets  within  the  possession, 
custody  or  control  of  Village  Voice 
Media  and  New  Times  that  were 
formerly  employed  in  the  publication  of 
the  Cleveland  Free  Times  alternative 
newsweekly  in  the  Greater  Cleveland 
area  by  Village  Voice  Media  before 
October  1,  2002,  including,  but  not 
limited  to: 

(1)  All  rights  to  the  Cleveland  Free 
Times  name  (and  any  derivations 
thereof),  logo,  layout  and  design, 
including  all  legal  rights,  including 
intellectual  property  rights  associated 
with  the  Cleveland  Free  Times, 
including  trademarks,  trade  names, 
service  names,  service  marks,  designs, 
trade  dress,  patents,  copyrights  and  all 
licenses  and  sublicenses  to  such 
intellectual  property  to  the  fullest  extent 
sublicensable  (provided  that,  with 
respect  to  any  rights  not  legally 
transferable.  Village  Voice  Media  shall 
assist,  and  neither  impede  nor  hinder, 
the  Acquirer  in  negotiating  with,  and 
obtaining  all  necessary  legal  right  from, 
the  third  party  controls  such  rights); 

(2)  Except  for  the  payroll  systems 
located  in  New  York,  New  York,  all 
computer  hardware,  software  and 
licensing  agreements  connected  with 
that  software  to  the  fullest  extent 
sublicensable  (provided  that,  with 
respect  to  any  rights  not  legally 
transferable.  Village  Voice  Media  shall 
assist,  and  neither  impede  nor  hinder, 
the  acquirer  in  negotiating  with,  and 
obtaining  all  necessary  legal  rights  from, 
the  third  party  who  controls  such 
rights);  and  all  information  relating  to 
the  Cleveland  Free  Times  stored  on  the 
computer  hardware,  including  all 
design  templates  and  databates; 

(3)  All  office  furniture,  telephone 
systems,  T-1  lines,  fax  machines,  copy 
machines,  stationery,  business  cards, 
rate  kits,  and  all  other  supplies  and 
equipment  used  by  the  Cleveland  Free 
Times; 
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(4)  All  rights  to  the  Cleveland  Free 
Times  website  and  URL  ^ 
[www.freetimes.com); 

(5)  All  rights  to  the  print  and 
electronic  archives  of  the  Cleveland 
Free  Times  publications  and  articles  on 
a  non-exclusive  basis; 

(6)  All  assets  used  in  the  publication 
of  the  Cleveland  Free  Times,  including 
all  distribution  racks,  street  distribution 
boxes,  permits  and  licenses  for 
individual  distribution  racks  and  boxes, 
route  sheets,  and  leases  or  other  rights 
to  real  property  from  which  Village 
Voice  Media  published  the  Cleveland 
Free  Times;  and 

(7)  All  other  tangible  and  intangible 
assets  used  in  the  publication  of  the 
Cleveland  Free  Times,  including,  but 
not  limited  to:  All  other  leases;  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental 
organization;  all  contracts,  terming 
arrangements,  agreements, 
commitments,  certifications,  and 
understanding,  including  supply 
agreements,  all  customer  lists,  contracts, 
accounts,  and  credit  records;  all 
agreements  with  retsdlers,  wholesalers,, 
or  any  other  person  regarding  the  sale, 
promotion,  marketing,  advertising  or 
placement  of  such  products;  all  graphics 
and  artwork  relating  to  the  Cleveland 
Free  Times;  all  other  records  stored  in 
the  office  of,  or  generated  by  or  fore,  the 
Cleveland  Free  Times;  all  technical 
information,  computer  software  and 
related  documentation,  and  know-how, 
and  information  relating  to  plans  for,  or 
improvements  to,  the  Cleveland  Free 
Times;  all  research,  packaging,  sales, 
marketing,  advertising  and  distribution 
know-how,  information,  data,  and 
documentation,  including  marketing 
and  sales  data,  and  layout  designs,  and 
manuals  and  technical  information 
Village  Voice  Media  provided  to  any  of 
its  Cleveland  Free  Times  employees, 
customers,  suppliers,  agents  or 
licensees;  and  all  specifications  for 
materials. 

(D)  "Divestiture  assets"  means  the 
Cleveland  Free  Times  Assets  and  the 
New  Times  LA  Assets. 

(E)  "Greater  Cleveland  area"  means 
the  coimties  of  Cuyahoga,  Lake,  Geauga, 
Portage,  Summit,  Medina  and  Lorain  in 
the  state  of  Ohio. 

(F)  "Greater  Loss  Angeles  area"  means 
the  counties  of  Los  Angeles,  Orange, 
San  Bernardino,  Riverside  and  Ventura 
in  the  state,  of  California. 

(G)  "New  Times"  means  defendant 
NT  Media,  LLC,  a  limited  liability 
company  organized  and  existing  under 
the  laws  of  the  State  of  Delaware  with 
its  headquarters  in  Phoenix,  Arizona,  its 
successor  and  assigns,  and  its 
subsidiaries,  divisions,  groups. 


affiliates,  partnerships  and  joint 
ventures,  including  without  limitation 
Cleveland  Scene,  LLC,  and  New  Times 
Los  Angeles,  LP,  and  their  directors, 
officers,  managers,  agents,  and 
employees. 

(H)  "New  Times  LA  Assets"  means  all 
assets  within  the  possession,  custody  or 
control  of  New  Times  and  Village  Voice 
Media  that  were  formerly  employed  in 
the  publication  of  the  New  Times  LA 
alternative  newsweekly  in  the  Greater 
Los  Angeles  area  by  New  Times  before 
October  1,  2002,  including,  but  not 
limited  to:  \ 

(1)  Subject  to  the  provisions  of  seq^ion 
V(K)  of  the  proposed  final  judgment,  all 
rights  to  the  New  Tiems  LA,  LA  Reader 
and  LA  View  names  tincluding  any 
derivations  thereof),  logos,  layout  and 
design,  including  all  legal  rights, 
including  intellectual  property  rights 
associated  with  the  New  Times  LA,  LA 
Reader  and  LA  View,  including 
trademarks,  trade  names,  service  names, 
service  marks,  designs,  trade  dress, 
patents,  copyrights  and  all  licenses  and 
sublicenses  to  such  intellectual  property 
to  the  fullest  extent  sublicensable 
(provided  that,  with  respect  to  any 
rights  not  legally  transferable.  New 
Times  shall  assist,  and  neither  impede 
nor  hinder,  the  Acquirer  in  negotiating 
with,  and  obtaining  all  necessary  legal 
rights  bom,  the  third  party  who  controls 
such  rights); 

(2)  All  computer  hardware,  software, 
and  licensing  agreements  connected 
with  that  software  to  the  fullest  extent 
sublicensable,  which  are  associated 
primarily  with  the  publication  of  the 
New  Times  LA,  including  all  rights  to 
the  New  Times  LA  website  and  URL 
(wiviv.neivfjines7a.coin);  all  information 
relating  to  the  New  Times  LA  stored  on 
the  computer  hardware,  including  all 
design  templates  and  databases;  New 
Times  shall  provide  in  the  original 
format  to  the  Acquirer  (if  such  format  is 
not  readable  or  usable  by  commercially 
available  software,  then  New  Times 
shall  provide  such  data  in  such  format 
the  Acquirer  may  reasonably  specify)  all 
other  information  relating  to  the 
publication  of  New  Times  LA  stored  on 
New  Times's  computer  hardware 
(provided  that,  with  respect  to  any 
rights  not  legally  transferable.  New 
Times  shall  alSsist,  and  neither  impede 
nor  hinder,  the  acquirer  in  negotiating 
with,  and  obtaining  all  necessary  legal 
rights  from,  the  third  party  who  controls 
such  rights); 

(3)  All  office  furnitxire,  telephone 
systems,  T-1  lines,  fax  machines,  copy 
machines,  stationery,  business  cards, 
rate  kits,  and  all  other  supplies  and 
equipment  used  by  the  New  Times  LA: 


(4)  All  rights  to  the  print  and 
electronic  archives  of  New  Times  LA 
publications  and  articles  on  a  non* 
exclusive  basis;  ^ 

(5)  All  graphics  and  artworks  used  in 
the  publication  of  the  New  Times  LA 
and  New  Times's  other  alternative 
newsweeklies  as  of  October  1,  2002,  on 
a  non-exclusive  basis; 

(6)  All  assets  used  in  the  publication 
of  the  New  Times  DA,  including  all 
distribution  racks,  street  distribution 
boxes,  permits  and  licenses  for 
individual  distribution  racks  and  boxes, 
route  sheets,  and  leases  or  other  rights 
to  real  property  from  which  New  Times 
published  the  New  Times  LA;  and 

(7)  All  other  tangible  and  intangible 
assets  used  in  the  publication  of  the  ' 
New  Times  LA;  including,  but  not 
limited  to:  all  other  leases;  all  licenses, 
permits  and  authorizations  issued  by 
any  governmental  organization;  all 
contracts,  teaming  arrangements,* 
agreements,  commitments, 
certifications,  and  understandings, 
including  supply  agreements;  all 
customer  lists,  contracts,  accounts,  and 
credit  records;  all  agreements  with 
retailers,  wholesalers,  or  any  other 
person  regarding  the  sale,  promotion, 
marketing,  advertising  or  placement  of 
such  products;  all  graphics  and  artwork 
relating  exclusively  to  the  New  Times 

"  LA;  all  other  records  stored  in  the 
offices  of,  or  generated  by  or  for,  the 
New  Times  LA;  all  technical 
information,  computer  software  and 
related  documentation,  and  know-how, 
and  information  relating  to  plans  for,  or 
improvements  to,  the  New  "Times  LA;  all 
research,  packaging,  sales,  marketing, 
advertising,  and  distribution  know-how, 
information,  data  and  documentation, 
including  marketing  and  sales  data,  and 
layout  designs  used  exclusively  in,  or 
which  relate  exclusively  to,  the^^ 
publication  of  the  New  Times  lA  (and 
copies  of  such  know-how,  information, 
data  and  documentation  which  relates 
to  the  publication  of  the  New  Tj^pes 
LA);  all  manuals  and  technical 
information  New  Times  provided  to  any 
of  its  New  Times  LA  employees, 
customers,  suppliers,  agents  or 
licensees;  and  all  specifications  for 
materials. 

(I)  "Publication"  means  all  activities 
associated  with  the  business  of  offering 
an  alternative  newsweekly  to  the  public 
as  a  commercial  endeavor,  including, 
but  not  limited  to,  editing,  writing, 
printing,  circulating,  operating, 
marketing,  and  distributing  such 
alternative  newsweeklies,  and  selling 
advertisements  and  promotions  therein. 

(J)  "State  Attorneys  General"  means 
the  Office  of  the  Attorney  General  of  the 
State  of  Ohio  and  the  Office  of  the 
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Attorney  General  of  the  State  of 
California,  who  may  share  information 
and  consult  with  the  Office  of  the  Los 
Angeles  County  District  Attorney  on  any 
matters  aMsing  under  this  hold  separate 
stipulation  and  order. 

(K)  "Village  Voice  Media"  means 
defendant  Village  Voice  Media,  LLC.  a  . 
limited  liability  company  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware  with  its  headquarters  in  New 
York,  New  York,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affdiates,  partnerships  and  joint 
ventures,  including  without  limitation 
LA  Weekly  Media,  Inc.  and  Cleveland 
Free  Times  Media.  Inc.,  and  their 
directors,  officers,  managers,  agents,  and 
employees. 

(L)  The  terms  "and"  and  "or"  have 
both  conjunctive  and  disjunctive 
meanings. 

n.  objectives 

The  final  judgment  filed  in  this  civil 
action  is  meant  to  ensure  prompt 
divestitures  for  the  purpose  of 
establishing  viable  competitors  in  the 
alternative  newsweekly  industry  in 
order  to  remedy  the  effects  that  the 
United  States  alleges  have  resulted,  and 
would  otherwise  continue  to  result, 
from  the  defendants'  agreement  that  the 
United  States  alleges  to  have  violated 
section  one  of  the  Sherman  Act.  The 
hold  separate  stipulation  and  order 
ensure,  prior  to  such  divestitures,  that 
the  Cleveland  Free  Times  Assets  and 
New  Times  LA  Assets  remain 
economically  viable,  and  that  the 
divestiture  assets  be  maintained  and  not 
be  diminished  during  the  pendency  of 
the  ordered  divestitures. 

m.  Jurisdif:tion  and  Venue 

This  court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio. 

rV.  Compliance  With  and  Entry  of  Final 
Judgment 

(A)  The  parties  stipulate  that  a  final 
judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
by  this  court,  upon  the  motion  of  any 
party  or  upon  this  court's  own  motion, 
at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
part  or  other  proceedings,  provided  that 
the  ynited  States  has  not  withdrawn  its 
consent,  which  it  may  do  qt  any  time 
before  the  entry  of  the  proposed  final 
judgment  by  serving  notice  thereof  on 


defendants  and  by  filing  tkat  notice 
with  this  Court. 

(B)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  final  judgment,  pending  the 
judgment's  entry  by  this  court,  or  until 
expiration  of  time  for  all  appeals  of  any 
court  ruling  declining  entry  of  the 
proposed  final  judgment.  Defendants, 
from  the  date  of  the  signing  of  this  hold 
separate  stipulation  and  order  by  the 
parties,  shall  comply  with  all  the  terms 
and  provisions  of  the  proposed  final 
judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  this 
court. 

(C)  This  hold  separate  stipulation  and  t 
order  shall  apply  with  equal  force  and  -^ 
effect  to  any  amended  proposed  final 
judgment  agreed  upon  in  writing  by  the 
parties  and  submitted  to  this  Court. 

(D)  In  the  event  that  (1)  the  proposed 
final  judgment  is  not  entered  piusuant 
to  this  hold  separate  stipulation  and 
order,  the  time  has  expired  for  all 
appeals  of  any  court  ruling  declining 
entry  of  the  proposed  final  judgment, 
and  this  court  has  not  otherwise  ordered 
continued  compliance  with  the  terms 
and  provisions  of  the  proposed  final 
judgment,  or  (2)  the  United  States  has 
withdrawn  its  consent,  as  provided  in 
section  rV(A)  above,  then  the  parties  are 
released  from  all  further  obligations 
under  this  hold  separate  stipulation  and 
order,  and  the  making  of  this  hold 
separate  stipulation  and  order  shall  be 
without  evidentiary  prejudice  to  any 
party  in  this  or  any  other  proceeding. 

(E)  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed  t 
final  judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  grounds  for  asking  this 
court  to  modify  any  of  the  provisions 
contained  therein. 

V.  Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
final  judgment  have  been  accomplished: 

(A)  Defendants  shall  preserve  and 
maintain  the  value  and  goodwill  of  the 
divestiture  assets.  Defendants  shall  not, 
except  as  part  of  a  divestiture  approved 
by  the  United  States,  after  consultation 
with  the  State  Attorneys  General,  in 
accordance  with  the  terms  of  the 
proposed  final  judgment,  remove,  sell, 
lease  or  sublease,  assign,  transfer, 
pledge  or  otherwise  dispose  of  any  of 
the  divestiture  assets. 

(B)  Defendants  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  fmancial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
mtinth.  consistent  with  past  practices. 


the  assets,  liabilities,  expenses,  revenues 
and  income,  if  any,  of  the  Divestiture 
Assets. 

Cleveland  Free  Times  Assets 

(C)  With  respect  to  the  books,  records, 
sales,  marketing,  promotions,  customer 
and  pricing  information  as  part  of  the 
Cleveland  Free  Times  Assets  in  its 
possession,  custody  or  control.  New 
Times  shall  hold  them  entirely  separate, 
distinct  and  apart  from  those  of  New 
Times's  other  operations.  Until  such 
time  that  the  Cleveland  Free  Times 
Assets  are  divested,  the  Cleveland  Free 
Times  Assets  in  New  Time's  possession, 
custody,  or  control  shall  be  managed  by 
a  person,  not  employed  by  New  Time's 
altemattve  newsweekly,  the  Cleveland 
Scene  (the  "New  Times  designated 
person"). 

(D)  The  New  Times  Designated  Person 
shall  have  complete  managerial 
responsibility  for  the  Cleveland  Free 
Times  Assets  in  the  possession,  custody, 
and  control  of  New  Times,  subject  to  the 
provisions  of  this  order,  and  will  be 
responsible  for  overseeing  New  Times's 
compliance  with  this  section. 

(E)  In  the  event  that  the  New  Times 
designated  person  is  unable  to  perform 
his  or  her  duties,  or  is  not  approved  by 
the  United  States,  upon  consultation 
with  the  State  Attorneys  General,  New 
Times  shall  appoint,  subject  to  the 
approval  of  the  United  States,  upon 
consuhation  with  the  State  Attorneys 
General,  a  replacement  within  five 
calendar  days.  Should  defendant  New 
Times  fail  to  appoint  a  replacement 
acceptable  to  the  United  States,  upon 
consultation  with  the  State  Attorneys 
General,  within  five  calendar  days,  the 
United  States  shall  appoint,  upon 
consultation  with  the  State  Attorneys 
General,  a  replacement. 

(F)  Defendant  New  Times  shall  take 
no  action  that  would  interfere  with  the 
ability  of  the  New  Times  designated 
person  or  any  later  appointed  persons  to 
oversee  the  Cleveland  Free  Times  assets 
in  New  Times's  possession,  custody  or 
control.  The  New  Times  Designated 
person  shall  not  be  terminated, 
transferred  or  reassigned  prior  to  the 
divestiture  of  such  assets  under  the  final 
judgment  and  this  hold  separate 
stipulation  and  order. 

(G)  Within  10  calendar  days  after 
either  the  filing  of  the  complaint  or  the 
entry  of  the  hold  separate  stipulation 
and  order,  whichever  is  earlier.  New 
Times  shall  deliver  to  the  United  States 
and  State  Attorneys  General  an  affidavit 
that  describes  in  reasonable  detail:  (i) 
Each  Cleveland  Free  Times  asset  in  its 
possession,  custody,  or  control,  (ii)  the 
identity,  title,  and  responsibilities  of  the 
New  Times  designated  person,  and  (iii) 
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all  actions  New  Times  has  taken  and  all 
steps  New  Times  has  implemented  on 
an  ongoing  basis  to  comply  with  this 
hold  separate  stipulation  and  order. 

New  Times  LA  Assets         , 

(H)  With  respect  to  the  books,  records, 
sales,  marketing,  promotions,  customer 
and  pricing  information  as  part  of  the 
New  Times  LA  Assets  in  its  possession, 
custody  or  control.  Village  Voice  Media 
shall  hold  them  entirely  separate, 
distinct  and  apart  from  those  of  Village 
Voice  Media's  other  operations.  Until 
such  time  that  the  New  Times  LA  assets 
are  divested,  the  New  Times  LA  assets 
shall  be  managed  by  a  person,  not 
employed  by  Village  Voice  Media's 
Alternative  Newsweekly,  the  LA  Weekly 
(the  "WM  designated  person"). 

(I)  The  WM  designated  person  shall 
have  complete  managerial  responsibility 
for  the  New  Times  LA  assets  in  the 
possession,  custody,  and  control  of 
Village  Voice  Media,  subject  to  the 
provisions  of  this  order,  and  will  be 
responsible  for  overseeing  Village  Voice 
Media's  compliance  with  this  section. 

(J)  In  the  event  that  the  WM 
designated  person  is  unable  to  perform 
his  or  her  duties,  or  is  not  approved  by 
the  United  States,  upon  consultation 
with  the  State  Attorneys  General. 
Village  Voice  Media  shall  appoint, 
subject  to  the  approval  of  the  United 
States,  upon  consultation  with  the  State 
Attorneys  General,  a  replacement  within 
five  calendar  days.  Should  Village  Voice 
Media  fail  to  appoint  a  replacement 
acceptable  to  the  Uitited  States,  upon 
consultation  with  the  State  Attorneys 
General,  within  five  calendar  days,  the 
United  States  shall  appoint,  upon 
consultation  with  the  State  Attorneys 
General,  a  replacement. 

(K)  Defendant  Village  Voice  Media 
shall  take  no  action  that  would  interfere 
with  the  ability  of  the  WM  designated 
person  or  any  later  appointed  persons  to 
oversee  the  New  Times  LA  Assets  in 
Village  Voice  Media's  possession, 
custody  or  control.  The  WM  designated 
person  shall  not  be  terminated, 
transferred  or  reassigned  prior  to  the 
divestitiu«  of  such  assets  imder  the  final 
judgment  and  this  hold  separate 
stipulation  and  order. 

iD  Within  10  calendar  days  after 
eiUier  the  filing  of  the  complaint  or  the 
entry  of  the  hold  separate  stipulation 
and  order,  whichever  is  earlier.  Village 
Voice  Media  shall  deliver  to  the  United 
States  and  State  Attorneys  General  an 
affidavit  that  describes  in  reasonable 
detail:  (i)  Each^Iew  Times  LA  asset  in 
its  possession,  custody,  or  control,  (ii) 
the  identity,  title,  and  responsibilities  of 
the  WM  designated  person,  and  (iii)  all 
actions  Village  Voice  Media  has  taken 


and  all  steps  Village  Voice  Media  has 
implemented  on  an  ongoing  basis  to 
comply  with  this  hold  separate 
stipulation  and  order. 

(M)  Defendants  shall  take  all  steps 
necessary  to  ensure  that  preservation  of 
the  assets  will  be  conducted  by  the 
designated  persons  and  not  be 
influenced  by  New  Times  or  Village 
Voice  Media.  Defendants  shall  take  all 
steps  necessary  to  ensure  that  the 
divestiture  assets  are  fully  maintained 
in  operable  condition,  and  shall 
maintain  and  adhere  to  normal  repair, 
product  improvement  and  upgrade,  and 
maintenance  schedules  for  the 
divestitiu^  assets. 

(N)  Defendants  shall  use  their  best 
efforts  to  assist,  and  shall  take  no  action 
to  interfere  with  or  to  impede,  the 
trustee  (if  applicable)  in  accomplishing 
the  required  divestiture  pursuant  to  the 
final  judgment. 

(O)  This  hold  separate  stipulation  and 
order  shall  remain  in  effect  until 
consummation  of  the  divestitiue 
required  by  the  proposed  final  judgment 
or  until  further  order  of  this  court. 
«J)ated:  January  25,  2003,  Wasbington.  DC 

Respectfully  submitted. 

For  defendant  Village  Voice  Media,  LLC: 

Melanie  Sabo, 

(Florida  Bar  No.  0875287).  Preston  Gates 

Ellis  &■  Rouvelqs  Meeds.  LLP  1 735  New  York 

Avenue.  NW..  Suite  500,  Washington,  DC 

20006-5209,  (202)  628-1 700  (telephone). 

(202)  331-1024  (facsimile). 

melanies@prestongates.com. 

For  defendant  NT  Media.  LLC: 
Joseph  Kattan,  P.C, 

(DC  Bar  No.  33542),  Gibson  Dunn  &  Crutcher. 
LLP,  1050  Connecticut  Avenue.  NW.. 
Washington.  DC  20036,  (202)  955-8500 
(telephone),  (202)  530-9558  (facsimile), 
fkattan@gibscmdunn.com. 

For  plaintiff  United  States  of  America: , 
Maurice  E.  Stucke, 

(New  York — no  bar  number  assigned).  U.S. 
Department  oflustice.  Antitrust  Division. 
Litigation  III  Section.  325  7th  Street.  NW., 
Suite  300.  Washington  DC  20530.  (202)  305- 
1489  (telephone),  (202)  514-7308  (facsimile). 
Maurice.Stucke@usdoj.gov. 

Order 

It  is  so  ordered  by  this  court,  this day 

of     /_/_/_.  2003. 
United  States  District  Judge. 

Final  Judgment 

Whereas,  the  United  States  of 
America  filed  its  compliant  on  January 
27,  2003,  alleging  that  defendants 
Village  Voice  Media  and  New  Times 
entered  into  agreements  in  violation  of 
section  one  of  the  Sherman  Act,  and  the 
plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  final  judgment  \vrithout 


trial  or  adjudication  of  any  issue  of  fact 
or  law.  and  without  this  final  judgment 
constituting  any  evidence  against,  or 
any  admission  by.  any  party  regarding 
any  sluch  issue  of  fact  or  law; 

And  whereas.  Village  Voice  Medik 
and  New  Times  agree  to  be  bound  by 
the  provisions  of  this  Final  Judgment 
pending  its  approval  by  this  court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  certain  rights  or  assets  by    - 
Village  Voice  Media  and  New  Times  to 
restore  the  loss  of  competition  alleged  in 
the  complaint; 

And  whereas,  the  United  States 
requires  Village  Voice  Media  and  New 
Times  to  agriee  to  certain  procedures  and 
prohibitions  for  the  purpose  of  restoring 
the  loss  of  competition  alleged  in  the 
complaint; 

And  whereas,  the  United  States 
requires  Village  Voice  Media  and  New 
Times  to  make  certain  divestitures  for 
the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  complaint; 

And  wiiereas.  Village  Vpice  Media 
and  New  Times  have  ref^sented  to  the 
United  States  that  the  divestitures 
required  below  can  and  will  be  made 
and  that  they  will  later  raise  no  claim 
of  hardship  or  difficulty  as  grounds  for 
askii^  the  court  to  modify  any  of  the 
divestitiu^  provisions  contained  below; 

Now  therefore,  before  any  testimony 
is  taken,  without  trail  or  adjudication  of 
any  issue  of  fact  or  law,  and  upon 
consent  of  the  parties,  it  is  ordered, 
adjudged  and  decreed: 

I.  Jurisdiction 

This  court  has  jurisdiction  over  the 
subject  ipatter  of  and  each  of  the  parties 
to  this  action.  The  compliant  states  a 
claim  upon  which  relief  may  be  granted 
against  Village  Voice  Media  and  New 
Times  under  section  1  of  the  Sherman 
Act,  as  amended  (15  U.S.C.  1). 

n.  Definitions  ? 

As  used  in  this  final  judgment: 

(A)  "Acquirer"  or  "acquirers"  means 
the  entity  or  entities  to  which 
defendants  divest  the  divestitiu^  assets. 

(B)  "Alternative  newsweekly"  means 
a  publication  (such  as  the  Cleveland 
Scene  or  LA  Weekly)  that  possesses 
more  than  one  of  the  following 
attributes:  (i)  It  is  published  in  a 
geographic  area  served  by  one  or  more 
daily  newspapers  to  which  residents 
turn  as  their  primary  source  or  sources 
of  printed  news;  (ii)  it  is  published 
weekly  (or  less  frequently),  and  at  least 
24  times  annually;  (iii)  it  is  distributed  -^ 
free  of  charge;  (iv)  it  is  not  owned  by  a 
daily  newspaper  publishing  company; 
and  (v)  it  is  a  general  interest 
publication  that  does  not  focus 
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exclusively  on  one  specific  topic,  such 
as  music,  entertainment,  religion,  the 
environment,  or  a  political  party  or 
organization. 

(C)  "California  Attorney  General" 
means  the  Office  of  the  Attorney 
General  of  the  State  of  California,  who 
may  share  information  and  consult  with 
the  Office  of  the  Los  Angeles  County 
District  Attorney  on  any  matters  arising 
under  this  final  judgment. 

(D)  "Cleveland  Asset  Purchase 
Agreement"  means  the  Asset  Purchase 
Agreement  by  and  among  Cleveland 
Free  Times  Media,  Inc.,  Cleveland 
Scene,  LLC,  Village  Voice  Media,  LLC, 
and  NT  Media,  LLC,  dated  October  1 , 
2002,  and  any  agreements  ancillary 
thereto. 

''     (E)  "Cleveland  Free  Times  Assets" 
means  all  assets  within  the  possession, 
custody  or  control  of  Village  Voice 
Media  and  New  Times  that  were 
formerly  employed  in  the  ptiblication  of 
the  Cleveland  Free  Times  alternative 
newsweekly  in  the  Greater  Cleveland 
Area  by  Village  Voice  Media  before 
October  1,  2002.  including,  but  not 
limited  to: 

(1)  All  rights  to  the  Cleveland  Free 
Times  name  (and  any  derivations 
thereoO.  logo,  layout  and  design, 
including  all  legal  rights,  including 
intellectual  property  rights  associated 
with  the  Cleveland  Free  Times, 
including  trademarks,  trade  names, 
service  names,  service  marks,  designs, 
trade  dress,  patents,  copyrights  and  all 
licenses  and  sublicenses  to  such 
intellectual  property  to  the  fullest  extent 
sublicensable  (provided  that,  with 
respect  to  any  rights  not  legally 
transferable.  Village  Voice  Media  shall 
assist,  and  neither  impede  nor  hinder, 
the  acquirer  in  negotiating  with,  and 
obtaining  all  necessary  legal  rights  from, 
the  third  party  who  controls  such 
rights): 

(2)  Except  for  the  payroll  systems 
located  in  New  York,  New  York,  all 
computer  hardware,  software  and 
licensing  agreements  connected  with 
-that  software  to  the  fullest  extent 
sublicensable  (provided  that,  with 
respect  to  any  rights  not  legally 
transferable.  Village  Voice  Media  shall 
assist,  and  neither  impede  nor  hinder, 
the  acquirer  in  negotiating  with,  and 
obtaining  all  necessary  legal  rights  from, 
the  third  party  who  controls  such 
rights);  and  all  information  relating  to 
the  Cleveland  Free  Times  stored  on  the 
computer  hardware,  including  all  , 
design  templates  and  databases; 

(3)  All  office  furniture,  telephone 
systems.  T-1  lines,  fax  machines,  copy 
machines,  stationery,  business  cards, 
rate  kits,  and  all  other  supplies  and 


equipment  used  by  the  Cleveland  Free 
Times; 

(4)  All  rights  to  the  Cleveland  Free 
Times  wpbsite  and  URL 

( www.freetimes.com); 

(5)  All  rights  to  the  print  and 
electronic  archives  of  the  Cleveland 
Free  Times  publications  and  articles  on 
a  non-exclusive  basis; 

(6)  All  assets  used  in  the  publication 
of  the  Cleveland  Free  Times,  including 
all  distribution  racks,  street  distribution 
boxes,  permits  and  licenses  for 
individual  distribution  racks  and  boxes, 
route  sheets,  and  leases  of  other  rights 
to  real  property  fit)m  which  Village 
Voice  Media  published  the  Cleveland 
Free  Times;  and 

(7)  All  other  tangible  and  intangible 
assets  used  in  the  publication  of  the 
Cleveland  Free  Times,  including,  but 
not  limited  to:  All  other  leases;  all 
licenses,  permits  and  authorizations 
issued  by  any  governmental 
organization;  all  contracts,  teaming 
arrangements,  agreements, 
commitments,  certifications,  and 
understandings,  including  supply 
agreements;  all  customer  lists,  contracts 
accounts,  and  credit  records;  all 
agreements  with  retailers,  wholesalers, 
or  any  other  person  regarding  the  sale, 
promotion,  marketing,  advertising  or 
placement  of  such  products;  all  graphics 
and  artwork  relating  to  the  Cleveland 
Free  Times;  all  other  records  stored  in 
the  offices  of.  or  generated  by  or  for.  the 
Cleveland  Free  Times;  all  technical 
information,  computer  software  and 
related  documentation,  and  know-how. 
and  information  relating  to  plans  for.  or 
improvements  to.  the  Cleveland  Free 
Times;  all  research,  packaging,  sales, 
marketing,  advertising  and  distribution 
know-how.  information,  data,  and 
documentation,  including  marketing 
and  sales  data,  and  layout  designs;  all 
manuals  and  technical  information 
Village  Voice  Media  provided  to  any  of 
its  Cleveland  Free  Times  employees, 
customers,  suppliers,  agents  or  ' 
licensees;  and  all  specifications  for 
materials. 

(F)  "Cleveland  Scene  termination 
period"  means  the  period  of  time 
beginning  October  1,  2002,  and  ending 
30  calendar  days  after  consummation  of 
the  divestiture  of  the  Cleveland  Free 
Times  assets. 

(G)  "Divestiture  assets"  means  the 
Cleveland  Free  Times  Assets  and  the 
New  Times  LA  assets. 

(H)  "Greater  Cleveland  area"  means 
the  counties  of  Cuyahoga,  Lake,  Geauga, 
Portage.  Summit.  Medina  and  Lorain  in 
the  state  of  Ohio. 

(I)  "Greater  Los  Angeles  area"  means 
the  counties  of  Los  Angeles.  Orange. 


San  Bernardino.  Riverside  and  Ventura 
in  the  state  of  California. 

(I)  "Los  Angeles  asset  purchase 
agreement"  means  the  asset  purchase 
agreement  among  LA  Weekly  Media. 
Inc.,  New  Times  Los  Angeles,  LP, 
Village  Voice  Media.  LLC,  and  NT 
Media.  LLC,  dated  October  1,  2002,  and 
any  agreements  ancillary  thereto. 

(K)  "LA  Weekly  termination  period" 
means  the  period  of  time  beginning 
October  1,  2002,  and  ending  30  calendar 
days  after  consummation  of  the 
divestiture  of  the  New  Times  LA  assets. 

(L)  "New  Times"  means  Defendant 
NT  Media,  LLC,  a  limited  liability 
company  organized  and  existing  under 
the  laws  of  die  State  of  Delaware  with 
its  headquarters  in  Phoenix.  Arizona,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  including  without  limitation 
Cleveland  Scene,  LLC.  and  New  Times 
Los  Angeles,  LP,  and  their  directors, 
officers,  managers,  agents,  and 
employees. 

(M)  "New  Times  LA  Assets"  means 
all  assets  within  the  possession,  custody 
or  control  of  New  Times  and  Village 
Voice  Media  that  were  formerly 
employed  in  the  publication  of  the  New 
Times  LA  alternative  newsweekly  in  the 
Greater  Los  Angeles  area  by  New  Times 
before  October  1.  2002,  including,  but 
not  limited  to: 

(1)  Subject  to  the  provisions  of  section 
V(K),  all  rights  to  the  New  Times  LA, 
LA  Reader  and  LA  View  names 
(including  any  derivations  thereof), 
logos,  layout  and  design,  including  all 
legal  rights,  including  intellectual 
property  rights  associated  with  the  New 
Times  LA.  LA  Reader  and  LA  View, 
including  trademarks,  trade  names, 
service  names,  service  marks,  designs, 
trade  dress,  patents,  copyrights  and  all 
licenses  and  sublicenses  to  such 
intellectual  property  to  the  fullest  extent 
sublicensable  (provided  that,  with 
respect  to  any  rights  not  legally 
transferable.  New  Times  shall  assist, 
and  neither  impede  nor  hinder,  the 
Acquirer  in  negotiating  with,  and 
obtaining  all  necessary  legal  rights  from, 
the  third  party  who  controls  such 
rights); 

(2)  All  computer  hardware,  software, 
and  licensing  agreements  connected 
with  that  software  to  the  fullest  extent 
sublicensable.  which  are  associated 
primarily  with  the  publication  of  the 
New  Times  LA,  including  all  rights  to 
the  New  Times  LA  website  and  URL 
(www.newtimesla.com);  all  information 
relating  to  the  New  Times  LA  stored  on 
the  computer  hardware,  including  all 
design  templates  and  databases;  New 
Times  shall  provide  in  the  original 
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format  to  the  acquirer  (if  such  format  is 
not  readable  or  usable  by  commercially 
available  software,  then  New  Times 
shall  provide  such  data  in  such  format 
the  acquirer  may  reasonably  specify)  all 
other  information  relating  to  the 
publication  of  New  Times  LA  stored  on 
New  Times's  computer  hardware 
(provided  that,  with  respect  to  any 
rights  not  legally  transferable.  New 
Times  shall  assist,  and  neither  impede 
nor  hinder,  the  acquirer  in  negotiating 
with,  and  obtaining  all  necessary  legal 
rights  from,  the  third  party  who  controls 
such  rights);  •<• 

(3)  All  office  furniture,  telephone 
systems,  T-1  lines,  fax  machines,  copy 
machines,  stationery,  business  cards, 
rate  kits,  and  all  other  supplies  aiid 
equipment  used  by  the  New  Times  LA; 

(4)  All  rights  to  the  print  and 
electronic  archives  of  New  Times  LA 
publications  and  articles  on  a  non- 
exclusive basis; 

(5)  All  graphics  and  artworks  used  in 
the  publication  of  the  New  Times  LA 
and  New  Times's  other  alternative 
newsweeklies  as  of  October  1,  2002,  on 
a  non-exclusive  basis; 

(6)  All  assets  used  in  the  publication 
of  the  New  Times  LA,  including  all 
distribution  racks,  street  distribution 
boxes,  permits  and  licenses  for 
individual  distribution  racks  and  boxes, 
route  sheets,  and  leases  or  other  rights 
to  real  property  from  which  New  Times 
published  the  New  Times  LA;  and 

(7)  All  other  tangible  and  intangible  . 
assets  used  in  the  publication  of  the 
New  Times  LA,  including,  but  not 
limited  to:  All  other  leases;  all  licenses, 
permits  and  authorizations  issued  by 
any  governmental  organization;  all 
contracts,  teaming  arrangements, 
agreements,  commitments, 
certifications,  and  understandings, 
including  supply  agreements;  all 
customer  lists,  contracts,  accounts,  and 
credit  records;  all  agreements  with 
retailers,  wholesalers,  or  any  other 
person  regarding  the  sale,  promotion, 
marketing,  advertising  or  placement  of 
such  products;  all  graphics  and  artwork 
relating  exclusively  to  the  New  Times 
LA;  all  other  records  stored  in  the 
offices  of,  or  generated  by  or  for,  the 
New  Times  LA;  all  technical 
information,  computer  software  and 
related  documentation,  and  know-how, 
and  information  relating  to  plans  for,  or 
improvements  to,  the  New  Times  LA;  all 
research,  packaging,  sales,  marketing, 
advertising,  and  distribution  know-how, 
information,  data  and  documentation, 
including  marketing  and  sales  data,  and 
layout  designs  used  exclusively  in,  or 
which  relate  exclusively  to,  the 
publication  of  the  New  Times  LA  (and 
copies  of  such  knpw-how.  information, 


data  and  documentation  which  relates 
to  the  publication  of  the  New  Times 
LA);  all  manuals  and  technical 
information  New  Times  provided  to  sny 
of  its  New  Times  LA  employees, 
customers,  suppliers,  agents  or 
licensees;  and  all  specifications  for 
materials. 

(N)  "Ohio  Attorney  General"  means 
the  Office  of  the  Attorney  General  of  the 
State  of  Ohio. 

(O)  "Publication"  means  all  activities 
associated  with  the  business  of  offering 
an  alternative  newsweekly  to  the  public 
as  a  commercial  endeavor,  including, 
but  not  limited  to,  editing,  writing, 
printing,  circulating,  operating, 
iparketing.  and  distributing  such  • 
alternative  newsweeklies.  and  selling 
advertisements  and  promotions  therein. 

(P)  "State  Attorneys  General"  means 
the  California  Attorney  General  and  the 
Ohio  Attorney  General. 

(Q)  "Village  Voice  Media"  means 
defendant  Village  Voice  Media.  LLC,  a 
limited  liability  company  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware  with  its  headquarters  in  New 
York,  New  York,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  including  without  limitation 
LA  Weekly  Media.  Inc.  and  Cleveland 
Free  Times  Media,  Inc..  and  their 
directors,  officers,  managers,  agents,  and 
employees. 

(R)  The  terms  "and"  and  "or"  have 
both  conjimctive  and  disjunctive 
meanings. 

in.  Applicability 

(A)  This  final  judgment  applies  to 
Village  Voice  Media  and  New  Times,  as 
defined  above,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  receive  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  or  of  lesser  business  units 
that  include  any  of  the  divestiture  assets 
that  the  purchaser  agrees  to  be  bound  by 
the  provisions  of  this  final  judgment, 
provided,  however,  that  Village  Voice 
Media  and  New  Times  need  not  obtain 
such  an  agreement  from  the  acquirer(s). 

IV.  Prohibited  and  Required  Conduct 

(A)  Village  Voice  Media  and  New 
Times  are  enjoined  as  of  the  filing  of  the 
Complaint  in  this  matter  from  taking 
any  actions  in  furtherance  of,  or 
required  under,  either  the  Cleveland 
asset  purchase  agreement  or  the  Los 
Angeles  asset  purchase  agreement. 
Village  Voice  Media's  and  New  Times's 
obligation  imder  this  final  judgment 


supercede  their  obligations  under  either 
of  these  agreements,  and  Village  Voice 
Media  and  New  Times  shall  not  object 
to  the  performance  of  their  obligations 
under  this  final  judgment  on  the 
grounds  that  those  obligations  would 
cause  them  to  breach  either  agreement. 

(B)  For  a  period  of  two  years 
commencing  upon  the  filing  date  of  the 
complaint  in  this  matter,  Village  Voice 
Media  shall  permit  any  advertiser  that 
entered  during  the  LA  Weekly 
termination  period  into  a  written  or  oral 
contract  to  advertise  in,  or  engage  in  a 
promotion  with,  the  LA  Weekly,  solely 
at  the  advertiser's  option,  to  terminate 
such  contract  without  penalty, 
retaliatory  action,  or  threat  of  retaliatory 
action.  Village  Voice  Media  shall 
provide  all  affected  advertisers  a  copy  of 
this  final  judgment  within  15  calendar 
days  after  the  filing  of  the  complaint  in 
this  matter,  and  inform  in  writing  all 
affected  advertisers  within:  (i)  Fifteen 
calendar  days  after  the  filing  of  the 
complaint  in  this  matter;  and  (ii)  thirty 
calendar  days  after  consummation  of  the 
divestiture  of  the  New  Times  LA  assets, 
of  their  rights  to  terminate  at  their 
option  their  advertising  or  promotion 
contracts  with  the  LA  Weekly. 

(C)  For  a  period  of  two  years 
commencing  upon  the  filing  date  of  the 
complaint  in  this  matter.  New  Times 
shall  permit  any  advertiser  that  entered 
during  the  Cleveland  Scene  termination 
period  into  a  written  or  oral  contract  to 
advertise  in,  or  engage  in  a  promotion 
with,  the  Cleveland  Scene,  solely  at  the 
advertiser's  option,  to  terminate  such 
contract  without  penalty,  retaliatory 
action,  or  threat  of  retaliatory  action. 
New  Times  shall  provide  all  affected 
advertisers  a  copy  of  this  final  judgment 
within  15  calendar  days  after  the  filing 
of  the  complaint  in  this  matter,  and 
inform  in  writing  all  affected  advertisers 
within:  (i)  Fifteen  calendar  days  after 
the  filing  of  the  complaint  in  this 
matter;  and  (ii)  30  calendar  days  after 
consummation  of  the  divestiture  of  the 
Cleveland  Free  Times  assets,  of  their 
right  to  terminate  at  their  option  their 
advertising  or  promotion  contracts  with 
the  Cleveland  Scene. 

(D)  Each  defendant,  its  officers, 
directors,  agents,  and  employees,  acting 

■  or  claiming  to  act  on  its  behalf,  and 
successors  and  all  other  persons  action 
or  claiming  to  act  on  its  behalf,  are 
enjoined  and  restrained  from,  in  any 
matter,  directly  or  indirectly,  entering 
into,  continuing,  maintaining,  or 
renewing  any  market  or  customer 
allocation  agreement,  or  from  engaging- 
in  any  other  combination,  conspiracy, 
contract,  agreement,  understanding  or 
concert  of  action  having  a  similar    ' 
purpose  or  effect,  and  from  adopting  or 
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following  any  practice,  plan,  program, 
or  device  having  a  similar  purpose  or 
effect. 

(E)  Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976.  as  amended,  15  U.S.C.  18a 
(the  "HSR  Act"),  defendants  for  a  period 
of  five  years  commencing  upon  the 
filing  of  the  complaint  in  this  matter, 
and  without  providing  advance 
notification  to  the  Antitrust  Division  of 
the  United  States  Department  of  Justice, 
shall  not  directly  or  indirectly  enter  into 
any  merger  or  joint  venture  involving,  or 
sale  of.  any  of  its  alternative 
newsweekiies  or  national  advertising 
networks  or  acquire  any  assets  of  or  any 
interest,  including  any  financial, 
security,  loan,  equity  or  management 
interest,  in  any  publication  that 
possesses  more  than  two  of  the  five 
attributes  specified  in  the  definition  of 
"alternative  newsweekly"  in  section 
11(B)  and  this  final  judgment,  one  of 
which  must  be  the  attribute  specified  in 
section  n(B)(v).  Such  notification  shall 
be  provided  to  the  Antitrust  Division  in 
the  same  format  as,  and  per  the 
instructions  relating  to,  the  notification 
and  report  form  set  forth  in  the 
Appendix  to  part  803  of  title  16  of  the 
Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  items  5  through  8  of  the 
instructions  must  be  provided  only 
about  alternative  newsweekiies. 
Notification  shall  be  provided  at  least  30 
calendar  days  prior  to  acquiring  any 
such  interest,  and  shall  include,  beyond 
what  may  be  required  by  the  applicable 
instructions,  the  names  of  the  principal 
representatives  of  the  parties  to  the 
agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 
transaction.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
Antitrust  Division  make  a  written 
request  for  additional  information, 
defendants  shall  not  consummate  the 
proposed  transaction  or  agreement  until 
20  calendar  days  after  submitting  all 
such  additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
manner  as  is  applicable  under  the 
requirements  and  provisions  of  the  HSR 
Act  and  rules  promulgated  thereimder. 
This  section  shall  be  broadly  construed 
and  any  ambiguity  or  uncertainty 
regarding  the  filing  of  notice  under  this 
section  shall  be  resolved  in  favor  of 
filing  notice. 

(F)  For  any  employee  involved  in  the 
publication  of  the  Cleveland  Free  Times 
as  of  October  1,  2002,  any  non-compete 


provision  imposed  by  Village  Voice 
Media  shall  be  null  and  void.  For  a 
period  from  the  filing  of  the  complaint 
to  one  year  from  the  divestiture  of  the 
Cleveland  Free  Times  assets,  defendants 
shall  not  enforce  ^y  other  non-compete 
contractual  provisions  against  any  of 
their  former  or  current  employees  of  the 
Cleveland  Free  Times  or  the  Cleveland 
Scene  in  the  Greater  Cleveland  area. 
Defendants  shall  notify  in  writing  all 
affected  former  and  current  employees 
that  such  non-compete  contractual 
provisions  will  not  be  enforced. 

(G)  For  any  employee  involved  in  the 
publication  of  the  New  Times  LA  as  of 
October  1,  2002.  any  non-compete 
provision  imposed  by  New  Times  shall 
be  null  and  void.  For  a  period  fttim  the 
fling  of  the  complaint  to  one  year  from 
the  divestiture  of  the  New  Times  LA 
assets,  defendants  shall  not  enforce  any 
other  non-compete  contractual 
provisions  against  any  of  their  former  or 
current  employees  of  the  New  Times  LA 
or  LA  Weekly  in  the  Greater  Los  Angles 
area.  Defendants  shall  notify  in  writing 
all  affected  former  and  current 
employees  that  such  non-compete 
contractual  provisions  will  not  be 
enforced. 

V.  Divestitures 

(A)  Defendants  are  ordered  and 
directed,  within  30  calendar  days  after 
the  filing  of  the  complaint  in  this 
matter,  to  divest  the  divestiture  assets  in 
a  manner  consistent  with  this  final 
judgment  to  an  acquirer  or  acquirers 
acceptable  to  the  United  States  in  its 
sole  discretion,  after  consultation  with 
the  State  Attorneys  General.  The  United 
States,  in  its  sole  discretion,  after 
consultation  with  the  State  Attorneys 
General,  may  agree  to  an  extension  of 
this  time  period  for  any  divestiture  of 
up  to  30  additional  calendar  days,  and 
shall  notify  this  court  in  such 
circiunstances. 

(B)  Defendants  agree  to  use  their  best 
efforts  to  divest  the  divestiture  assets  in 
a  manner  consistent  with  this  final 
judgment  to  an  acquirer  or  acquirers 
acceptable  to  the  United  States  in  its 
sole  discretion,  after  consultation  with 
the  State  Attorneys  General,  and  to 
effect  such  divestitures  as  expeditiously 
as  possible. 

(C)  In  accomplishing  the  divestitiu^s 
ordered  by  this  final  judgment,  each 
defendant  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  divestiture  assets 
under  it  possession,  custody  or  control. 
Defendants  shall  inform  any  person 
making  inquiry  regarding  a  possible 
purchase  of  the  divestiture  assets  that 
such  assets  are  being  divested  pursuant 
to  this  final  judgment  and  provide  that 


person  with  a  copy  of  this  final 
judgment.  Defendants  shall  offer  to 
furnish  to  all  prospective  acquirers, 
subject  to  customary  confidentiality 
assurances,  all  information  and 
documents  relating  to  the  divestiture 
assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  or  documents  subject  to  the 
attorney-client  privilege  or  attorney 
work-product  doctrine.  Defendants  shall 
make  available  such  information  to  the 
United  States  and  the  State  Attorneys 
General  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

(D)  Village  Voi(ie  Media  shall  provide 
the  acquirers,  the  United  States,  and  the 
State  Attorneys  General  information 
relating  to  the  personnel  that  were 
involved  in  any  way  in  the  publication 
of  the  Cleveland  Free  Times  to  enable 
the  acquirer  to  make  offers  of 
employment.  Defendants  will  not 
interfere  with  any  negotiations  by  the 
acquirer{s)  to  employ  any  current  or 
former  Village  Voice  Media  employee 
that  was  involved  in  the  publication  of 
the  Cleveland  Free  Times. 

(E)  New  Times  shall  provide  the 
acquirers,  the  United  States,  and  the 
State  Attorneys  General  information 
relating  to  the  personnel  that  were 
involved  in  any  way  in  the  publication 
of  the  New  Times  LA  to  enable  the 
acquirer  to  make  offers  of  employment. 
Defendants  will  not  interfere  with  any 
negotiations  by  the  acquirer(s)  to 
employ  any  current  or  former  New 
Times  employee  that  was  involved  in 
the  publication  of  the  New  Times  LA. 

(F)  Defendants  shall  permit 
prospective  acquirers  of  the  divestitiu^ 
assets  to  have  reasonable  access  to 
personnel  and  to  make  inspections  of 
the  physical  facilities  of  the  divestitiu^ 
assets.  To  the  extent  that  defendants 
continue  to  maintain  any 
environmental,  zoning  or  other  permits 
pertaining  to  the  publication  of  the 
Cleveland  Free  Times  or  the  New  Times 
LA.  defendants  shall  permit  prospective 
acquirers  access  to  any  and  all 
documents  and  information  associated 
with  those  permits.  Defendants  shall 
permit  prospective  acquirers  of  the 
divestiture  assets  to  have  access  to  any 
and  all  financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

(G)  Defendants  shall  warrant  to  the 
acquirer(s)  of  the  diyestitiu^  assets  that 
each  asset  will  be  operational  on  the 
date  of  sale. 

(H)  Defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
permitting,  operation,  or  divestitiue  of 
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the  Cleveland  Free  Times  assets  or  the 
New  Times  LA  assets. 

(I)  To  the  extent  that  Defendants 
continue  to  maintain  any 
enviroiunental,  zoning  or  other  permits 
pertaining  to  the  publication  of  the 
Cleveland  Free  Times  or  the  New  Times 
LA  Defendants  shall  warrant  to  the 
Acquirer(s)  that  there  are  no  material 
defects  in  those  permits.  Following  the 
sale  of  the  Cleveland  Free  Times  and/or 
the  New  Times  LA  Assets,  defendants 
will  not  undertake,  directly  or 
indirectly,  any  challenges  to  the 
environmental,  zoning,  or  other  permits 
relating  to  the  publication  of  the 
Cleveland  Free  Times  and/or  the  New 
Times  LA. 

Q)  Unless  the  United  States,  in  its  sole 
discretion,  after  consultation  with  the 
State  Attorneys  General,  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  section  V.  or  by  trustee 
appointed  pursuant  to  section  VI,  or  this 
final  judgment,  shall  include  the 
Divestitiire  assets,  and  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
the  United  Statesr  in  its  sole  discretion, 
after  consultation  with  the  State 
Attorneys  General,  that  the  Cleveland 
Free  Times  or  the  New  Times  LA  can 
and  will  be  published  by  the  acquirer(s) 
as  viable,  ongoing  alternative 
newsweekiies.  Divestitiure  of  the 
divestiture  assets  may  be  made  to  one 
acquirer  or  to  two  acquirers,  provided 
that  (1)  all  the  Cleveland  Free  Times 
assets  are  sold  to  one  acquirer.  (2)  all  the 
New  Times  LA  assets  are  sold  to  one 
acquirer,  and  (3)  in  each  instance  it  is 
Remonstrated  to  the  sole  satisfaction  of 
the  United  States,  after  consultation 
with  the  State  Attorneys  General,  that 
the  Cleveland  Free  Times  assets  and  the 
New  Times  LA  assets  will  remain  viable 
and  that  the  divestitiu-e  of  the 
divestiture  assets  will  remedy  the 
competitive  harm  alleged  in  the 
complaint.  The  divestitiu-es.  whether 
pursuant  to  section  V  or  section  VI  of 
this  final  judgment. 

(1)  Shall  be  made  to  an  acquirer  (or 
acquirers)  that,  in  the  United  States's  sole 
judgment,  after  consultation  with  the  State 
Attorneys  General,  has  the  intent  and 
capability  (including  the  necessary 
managerial,  operational,  technical  and 
Financial  capability)  of  competing  effectively 
in  the  publication  of  alternative 
newsweekiies;  and 

(2)  Shall  be  accomplished  so  as  to  satisfy 
the  United  States,  in  its  sole  discretion,  after 
consultation  with  the  State  Attorneys 
General,  that  none  of  the  terms  of  any 
agreement  between  an  acquirer  (or  acquirers) 
and  defendants  give  defendants  the  ability 
unreasonably  to  raise  the  acquirer's  costs,  to 
lower  the  acquirer's  efficiency,  or  otherwise 
to  interfere  in  the  ability  of  the  acquirer  to 
compete'  effectively. 


(K)  With  respect  to  copyrights  or 
trademarks  associated  specifically  with 
the  New  Times  LA  that  New  Times 
employs  in  the  publication  of  other  New 
Times  Alternative  Newsweekiies,  the 
divestiture  pursuant  to  section  V,  or  by 
a  trustee  appointed  pursuant  to  section 
VI.  of  this  Final  Judgment  shall  be 
accomplished  by  means  of  an  exclusive, 
perpetual,  royalty-free,  assignable 
license  to  those  copyrights  or 
trademarks  for  use  by  the  acquirer  and 
its  successors  in  connection  with 
publishing  an  alternative  newsweekly  in 
the  Greater  Los  Angeles  area.  New 
Times  is  enjoined  from  using,  or 
granting  rights  to  persons  other  than  the 
acquirer  or  its  successors  to  use,  such 
copyrights  or  trademarks  in  the 
publication  of  an  alternative 
newsweekly  in  the  Greater  Los  Angeles 
area.  New  "Times,  consistent  with  the 
purpose  and  intent  of  this  final 
judgment,  may  include,  as  part  of  the 
license  for  any  valid  registered 
trademark  used  specifically  with  New 
Times's  other  alternative  newsweekiies 
and  New  Times  LA,  the  requirement  on 
the  acquirer  emd  its  successors  to  take 
the  minimum  reasonable  measures 
necessary  to  prevent  New  Times  from 
being  deemed  to  have  abandoned  such 
shared  registered  trademarks  tmder  the 
Lanhsun  Act. 

VI.  Appointment  of  Trustee 

(A)  If  defendants  have  not  divested 
the  Cleveland  Free  Times  assets  within 
the  time  period  specified  in  section 
V(A),  they  shall  notify  the  United  States 
and  the  State  Attorneys  General  of  that 
fact  in  writing.  Upon  application  of  the 
United  States,  the  coiut  shall  appoint  a 
trustee  selected  by  the  United  States  in 
its  sole  discretion  and  approved  by  this 
courttto  effect  the  divestitiu^  of  the 
Cleveland  Free  Times  assets. 

(B)  If  defendants  have  not  divested 
the  New  Times  LA  assets  within  the 
tima  period  specified  in  section  V(A). 
they  shall  notify  the  United  States  and 
the  State  Attorneys  General  of  that  fact 
in  writing.  Upon  application  of  the 
United  States,  the  court  shall  appoint  a 
trustee  selected  by  the  United  States  in 
its  sole  discretion  and  approved  by  this 
court  to  effect  the  divestiture  of  the  New 
Times  LA  assets. 

(C)  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  divestiture 
assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitiu^  to  an  acquirer(s)  acceptable 
to  the  United  States,  after  consultation 
wjth  the  State  Attorneys  General,  at 
such  price  and  on  such  terms  as  are 
then  obtainable  upon  reasonable  effort 
by  the  trustee,  subject  to  the  provisions 


of  sections  V.  VI,  and  VII  of  this  final 
judgment,  and  shall  have  such  other 
powers  as  this  cotul  deems  appropriate. 
Subject  to  section  VI(E)  of  this  final 
judgment,  the  trustee  may  hire  at  the 
cost  and  expense  of  the  defendant 
whose  divestitxu*  assets  the  trustee  is  to 
divest  any  investment  bankers, 
attorneys,  or  other  agents,  who  shall  be 
solely  accoimtable  to  the  trustee, 
reasonably  necessary  in  the  trustee's 
judgment  to  assist  in  the  divestiture. 

(D)  Defendants  shall  not  object  to  a" 
sale  by  the  trustee  on  any  ground  other 
than  the  trustee's  malfeasance.  Any 
such  objections  by  defendants  must  be 
conveyed  in  wHting  to  the  United 
States,  the  State  Attorneys  General  and 
the  trustee  within  five  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  section  VII  of  this  final 
judgment. 

(E)  The  trustee  shall  serve  at  the  cost 
and  expense  of  the  defendant  whose 
divestiture  assets  the  trustee  is  to  divest,  •" 
on  such  terms  and  conditions  as  the 
United  States  approves,  after 
consultation  with  the  State  Attorneys 
General,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  this  court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  ^hall  be  paid  to  the 
defendant  whose  divestiture  assets  the 
trustee  divested  and  the  trust  shall  then 
be  terminated.  The  compensation  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the  - 
divestiture  assets  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished,  but 
timeliness  is  paramount. 

(F)  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
defendants'  personnel,  books,  records, 
and  facihties,  and  defendants  shall 
develop  financial  and  other  information 
relevant  to  such  businesses  as  the 
trustee  may  reasonably  request,  subject 
to  reasonable  protection  for  trade  secrets 
or  other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 
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(G)  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
United  States,  the  State  Attorneys 
General  and  the  court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitive  ordered  under  this  final 
judgment.  To  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  this 
court.  Such  reports  shall  include  the 
name,  address,  and  telephone  niunber  of 
each  person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  divestiture 
assets  the  trustee  is  to  divest,  and  shall 
describe  in  detail  each  contact  with  any 
such  person.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
the  divestiture  assets. 

(H)  If  the  trustee  has  not 
accomplished  such  divestiture  within 
three  months  after  its  appointment,  the 
trustee  shall  promptly  file  with  this 
court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations. 
To  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  this  court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  United  States 
and  the  State  Attorneys  General  who 
shall  have  the  right  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  final  judgment.  The  court 
thereafter  shall  enter  such  orders  as  it 
shall  deem  appropriate  to  carry  out  the 
purpose  of  the  final  judgment,  which 
may,  if  necessary,  include  extending  the 
trust  and  the  terms  of  the  trustee's 
appointment  by  a  period  request  by  the 
United  States. 

VII.  Noticke  of  Proposed  Divestiture 

(A)  Within  two  business  days 
following  execution  of  a  definitive 
divestiture  agreement.  Village  Voice 
Media,  New  Times,  or  the  trustee, 
whichever  effected  the  divestiture,  shall 
notify  the  United  States  and  the  State 
Attorneys  General  of  any  proposed 
divestiture  required  by  section  V  or  VI 
of  this  final  judgment.  If  the  trustee  is 
responsible,  it  shall  similarly  notify  the 
defendant  whose  divestiture  assets  the 
trustee  divested.  The  notice  shall  set 
forth  the  details  of  the  proposed 
divestiture  and  list  the  name,  address, 
and  telephone  number  of  each  person 
not  previously  identified  who  offered  or 
expressed  an  interest  in  or  desire  to 


acquire  any  ownership  interest  in  the 
divestiture  assets,  together  with  full 
details  of  the  same. 

(B)  Within  five  calendar  days  of 
receipt  by  the  United  States  and  the 
State  Attorneys  General  of  such  notice, 
the  United  States,  after  consultation 
with  the  State  Attorneys  General,  may 
request  bom  defendants,  the  proposed 
acquirer  or  acquirers,  any  other  third 
party,  or  the  trustee  (if  applicable) 
additional  information  concerning  the 
proposed  divestitiue,  the  proposed 
acquirer  or  acquirers,  and  any  other 
potential  acquirer.  Defendants  and  the 
trustee  shall  furnish  any  additional 
information  requested  within  five 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree. 

(C)  Within  fifteen  calendar  days  after 
receipt  of  the  notice  or  within  five 
calendar  days  after  the  United  States 
and  the  State  Attorneys  General  have 
been  provided  the  additional 
information  requested  from  defendants, 
the  proposed  acquirer  or  acquirers,  any 
third  party,  and  the  trustee  (if 
applicable),  whichever  is  later,  the 
United  States,  after  consultation  with 
the  State  Attorneys  General,  shall 
provide  written  notice  to  the  defendant 
whose  divestiture  assets  are  at  issue, 
and  the  trustee  (if  applicable),  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  the  United  States  provides 
written  notice  that  it  does  not  object,  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  section  VI(D) 
of  this  final  judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  acquirer  or  upon 
objection  by  the  United  States,  a 
divestiture  proposed  Under  section  V  or 
section  VI  shall  not  be  consummated. 
Upon  objection  by  either  defendant 
under  section  VI(D),  a  divestiture 
proposed  under  section  VI  shall  not  be 
consummated  unless  approved  by  this 
court. 

Vin.  Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  section  V  or  VI  of  this  final  judgment. 

IX.  Affidavits 

(A)  Within  fifteen  calendar  days  of  the 
filing  of  the  complaint  in  this  matter, 
and  every  thirty  calendar  days  thereafter 
until  the  divestiture(sj  has  been 
completed  under  section  V  or  VI, 
defendants  each  shall  deliver  to  the 
United  States  and  the  State  Attorneys 
General  an  affidavit  as  to  the  fact  and 
manner  of  its  compliance  with  section 
V  or  VI  of  this  final  judgment.  Each  ^ch 
affidavit  shall  include  l^e  name. 


address,  and  telephone  number  of  each 
person  who,  during  the  preceding  thirty 
days,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  divestiture 
assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Each  such  affidavit  4hall 
also  include  a  description  of  the  efforts 
defendants  have  taken  to  solicit  buyers 
for  the  divestiture  assets,  and  to  provide 
required  information  to  prospective 
purchasers,  including  the  limitations,  if 
any,  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objective  by  the 
United  States,  after  consultation  with 
the  State  Attorneys  General,  to 
information  provided  by  defendants, 
including  limitation  on  information, 
shall  be  made  within  five  calendar  days 
of  receipt  of  such  affidavit. 

(B)  Defendants  shall  keep  all  records 
of  all  efforts  made  to  preserve  and  divest 
the  divestiture  assets  \mtil  one  year  after 
such  divestiture  has  b^n  completed. 

X.  Compliance  Inspection 

(A)  For  the  purposes  of  determining 
or  securing  compliance  with  this  final 
judgment,  or  of  determining  whether  the 
final  judgment  should  be  modified  or 
vacated,  and  subject  to  any  legally 
recognized  privilege,  horn  time  to  time 
duly  authorized  representatives  of  the 
United  States  Department  of  Justice  or 
the  State  Attorneys  General,  including 
consultants  and  other  persons  retained 
or  designated  thereby,  shall,  upon 
written  request  of  a  duly  authorized 
representative  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  duly  authorized 
representatives  of  the  State  Attorneys 
General,  and  on  reasonable  notice  to 
defendants,  be  permitted: 

(1)  Access  during  defendants'  office 
hours  to  inspect  and  copy,  or  at  the 
United  States'  or  State  Attorneys 
General's  option,  to  require  defendants 
to  provide  copies  of,  all  books,  ledgers, 
accounts,  records  and  documents  in 
their  possession,  custody,  or  control 
relating  to  any  matters  contained  in  this 
final  judgment;  and 

(2)  To  interview,  either  informally  or 
on  the  record,  defendants'  officers, 
employees,  or  agents,  who  may  have 
their  individual  counsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  reasonable 
convenience  of  the  interviewee  and 
without  restraint  or  interference  by 
defendants. 

(B)  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
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the  Antitrust  Division,  or  upon  vmtten 
request  of  duly  authorized 
representatives  of  the  State  Attorneys 
General,  defendants  shall  submit 
written  reports,  under  oath  if  requested, 
relating  to  any  of  the  matters  contained 
in  this  final  judgment  as  may  be 
requested. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  plaintiffs  to 
any  person  other  than  an  authorized 
representative  of  the  executive  branch  of 
the  United  States,  or  of  the  State 
Attorneys  General,  except  in  the  course 
of  legal  proceedings  to  which  the  United 
States  or  State  Attorneys  General  is  a 
party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
seciiring  compliance  with  this  final 
judgment,  or  as  otherwise  required  by 
law. 

(D)  If  at  the  time  defendants  furnish 
information  or  documents  to  the  United 
States,  they  represent  and  identify  in 
writing  the  material  in  any  such 
information  or  docimients  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  mark  each 
pertinent  page  fo  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  the  United  States 
shall  give  defendants  ten  calendar  days 
notice  prior  to  divulging  such  material 
in  any  legal  proceeding  (other  than  a 
grand  jury  proceeding). 

XI.  No  Reacquisition 

Defendants  may  not  reacquire  any 
part  of  the  divestiture  assets  during  the 
term  of  this  final  judgment. 

Xn.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  final  judgment 
to  apply  to  this  court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  final  judgment,  to  modify 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

Xm.  Expiration  of  Final  Judgment 

Unless  this  court  grants  an  extension, 
this  final  judgment  shall  expire  ten 
years  froia  the  date  of  its  entry. 

XIV.  Notice 

For  purposes  of  this  final  judgment, 
any  notice  or  other  communication  shall 
be  given  to  the  persons  at  the  addresses 
set  forth  below  (or  such  other  addresses 
as  the  United  States  oi*  State  Attorneys 
General  may  specify  in  writing  to  New 
Times  or  Village  Voice  Media): 


For  the  United  States:  James  R.  Wade, 
Chief,  Litigation  III  Section,  U.S. 
Department  of  Justice,  Antitrust 
Division,  325  Seventh  Street,  NW.,  Suite 
300,  Washington,  DC  20530. 

For  the  Ohio  Attorney  General:  Alan 
C.  Witten,  Antitrust  Section,  Ohio 
Attorney  General's  Office,  140  East 
Town  Street,  12th  Floor,  Columbus, 
Ohio  43215. 

For  the  California  Attorney  General: 
Winston  H.  Chen,  Deputy  Attorney 
General,  Office  of  the  California 
Attorney  General,  300  South  Spring 
Street,  Los  Angeles,  California  90013. 

XV.  Public  Interest  Determination 

Entry  of  this  final  judgment  is  in  the 
public  interest. 

Dated: ^ 

Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  16. 
United  States  District  Judge. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA"),  15  U.S.C.  16(b), 
files  this  competitive  impact  statement 
relating  to  the  proposed  final  judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

On  January  27,  2003,  the  United 
States  filed  a  civil  antitrust  complaint 
pursuant  to  section  4  of  the  Sherman 
Act,  as  amended,  15  U.S.C.  4,  against 
defendants  Village  Voice  Media,  LLC, 
("Village  Voice  Media")  and  NT  Media, 
LLC,  ("New  Times"),  the  nation's  two 
largest  chains  of  alternative 
newsweeklies.  The  compliant  alleges 
■  that  defendants  entered  into  and 
engaged  in  a  combination  and 
conspiracy  to  suppress  and  eliminate 
advertising  and  editorial  competition  by 
allocating  the  markets  for  advertising  in, 
and  readers  of,  alternative  newsweeklies 
in  Cleveland,  Ohio  and  Los  Angeles, 
California.  Defendants'  market 
allocation  agreement,  as  the  complaint 
further  alleges,  is  an  unreasonable 
restraint  of  interstate  trade  that  is  per  se 
illegal  under  section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

The  compliant  seeks  an  order  to 
tterminate  defendants'  illegal  agreement, 
to  enjoin  future  conduct  in  furtherance 
of  any  such  agreement,  and  to  obtain 
such  other  equitable  relief  necessary  to 
restore  competition  for  the  benefit  of 
advertisers  and  readers  in  Cleveland . 
and  Los  Angeles. 

The  United  States  filed' 
simultaneously  with  the  complaint  a 
proposed  final  judgment  and  a  hold 
separate  stipulation  and  order,  which 
constitute  the  parties'  settlement. 


This  proposed  final  judgment,  as 
explained  more  fully  below,  (i)  enjoins 
Village  Voice  Media  and  New  Times 
from  taking  any  actions  in  furtherance 
of,  or  required  under,  their  per  se  illegal 
market  allocation  agreement;  (ii) 
requires  defendants  to  divest  all  the 
assets  used  in  connection  with  the 
publication  of  the  New  Times  Los 
Angeles  ("Ne«v  Times  LA"),  New 
Times's  alternative  newsweekly  in  Los 
Angeles,  and  the  Cleveland  Free  Times, 
Villeige  Voice  Media's  alternative 
newsweekly  in  Cleveland,  for  the 
purpose  of  establishing  a  viable 
competitive  alternative  newsweekly  in 
both  geographic  markets;  (iu)  permits 
any  advertiser  that  entered  into  an 
advertising  or  promotion  contract  after 
October  1,  2002,  with  Village  Voice 
Media's  alternative  newsweekly,  the  LA 
Weekly,  or  New  Time's  alternative 
newsweekly,  the  Cleveland  Scene,  for  a 
specified  time  and  solely  at  the 
advertiser's  option,  to  terminate  such 
contract  without  penalty  or  threat  of 
retaliatory  action;  (iv)  requires  Village 
Voice  Media  and  New  Times  to  notify 
the  United  States  for  the  next  five  years 
of  any  future  acquisitions  or  sales  of 
alternative  newsweeklies;  (v)  prevents 
both  defendants  from  enforcing  any 
non-compete  contractual  provisions 
against  any  current  or  former  employees 
involved  in  their  Cleveland  or  Los 
Angeles  alternative  newsweeklies;  and 
(vi)  prevents  each  defendant  and  its 
officers,  directors,  agents,  and 
employees,  from  entering  into, 
continuing,  maintaining,  or  renewing 
any  market  or  customer  allocation 
agreement. 

The  hold  separate  stipulation  and 
order,  which  were  filed  with  this  Court 
on  January  27,  2003,  and  the  proposed 
final  judgment  require  New  Times  and 
Village  Voice  Media  to  maintain  and, 
preserve  the  assets  to  be  divested  under 
the  proposed  final  judgment  to  ensure 
that  the  assets  remain  economically 
viable  imtil  divested. 

The  United  States,  New  Times,  and 
Village  Voice  Media  have  stipulated  that 
the  proposed  final  judgment  may  be 
entered  after  compliance  with  the 
APPA,  unless  the  United  States 
withdraws  its  consent.  Entry  of  the 
proposed  final  judgment  would 
terminate  this  action,  except  that  this 
court  woidd  retain  jurisdiction  to 
construe,  modify,  and  enforce  the 
pjToposed  final  judgment  and  to  punish 
violations  thereof. 
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1.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation  of  the  Antitrust 
Laws 

» 

A.  Defendants 

1.  Village  Voice  Media 

Village  Voice  Media,  LLC.  is  a  limited 
liability  company  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  with  its  principal  place  of 
business  in  New  York,  New  York.  Prior 
to  its  agreement  with  New  Times  to  shut 
down  its  Cleveland  Free  Times 
alternative  newsweekly,  Village  Voice 
Media  owned  alternative  newsweeklies 
in  New  York  City,  Minneapolis-St.  Paul, 
Cleveland,  Seattle.  Nashville.  Orange 
County,  and  Los  Angeles.  Village  Voice 
Media's  revenues  in  2001  were 
approximately  $92  million. 

Village  Voice  Media's  Cleveland  Free 
Times,  launched  in  1992,  grew  to 
become  Ohio's  largest  alternative 
newsweekly,  with  an  average  weekly 
circulation  that  tripled  in  recent  years  to 
over  80,000.  With  a  decade  of  covering 
news.  arts,  and  music  in  Northeast 
Ohio,  the  Cleveland  Free  Times  was 
popular  with  local  retailers,  concert 
promoters,  clubs,  and  national 
advertisers,  who  sought  to  reach  the 
weekly's  demographic  of  active,  young 
adults.  Until  its  sudden  closing  on 
October  2,  2002,  it  directly  competed 
against  New  Times's  alternative 
newsweekly,  the  Cleveland  Scene. 

Village  Voice  Media's  LA  Weekly  was 
launched  in  1978  with  the  mission, 
according  to  Village  Voice  Media,  to 
cover  political,  cultural,  and  social 
issues  often  overlooked  by  the 
mainstream  daily  newspaper,  and 
provide  readers  with  each  week's  most 
comprehensive  events  listing.  With  a 
weekly  circulation  of  approximately 
215,000  and  an  average  200  pages  per 
issue.  Village  Voice  Media's  LA  Weekly 
has  the  highest  page  count  of  any 
alternative  newsweekly  in  the  United 
States.  Until  October  3,  2002.  its  direct 
competitor  was  New  Times's  alternative 
newsweekly.  the  New  Times  LA. 

2.  New  Times 

NT  Media.  LLC.  is  a  limited  liability 
company  organized  and  existing  under 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  in 
Phoenix,  Arizona.  Prior  to  its  agreement 
with  Village  Voice  Media  to  shut  down 
its  New  Times  LA  alternative 
newsweekly,  New  Times  published  12 
award-winning  alternative 
newsweeklies  (nine  of  which  New 
Times  had  acquired  since  1991)  in 
Phoenix,  Cleveland,  Los  Angeles,  San 
Francisco,  Oakland-Berkeley,  Broward- 
Palm  Beach,  Miami,  Denver,  St.  Louis. 


Kansas  City.  Dallas,  and  Houston.  New 
Times's  revenues  in  2001  were 
approximately  $104  million. 

New  Times  in  the  summer  of  1996 
purchased  two  established  alternative 
newsweekies,  the  LA  Reader  and  LA 
View,  for  approximately  $4  million,  and 
consolidated  and  renamed  them  the 
New  Times  LA.  To  better  compete 
against  the  LA  Weekly,  New  Times  grew 
its  newsweekly's  circulation  to 
approximately  120,000  copies, 
aggressively  discounted  its  advertising 
rates,  and  offered  award-wiiming 
journalism. 

In  August  1998,  New  Times  acquired 
the  Cleveland  Scene,  a  local  music 
publication  established  in  1970.  New 
Times  repositioned  and  reformatted  the 
Cleveland  Scene  to  compete  directiy 
and  aggressively  against  Cleveland's 
other  alternative  newsweekly.  Village 
Voice  Media's  Cleveland  Free  Times. 

B.  The  Alternative  Newsweekly  Industry 

As  the  name  suggests,  alternative 
newsweeklies  provide  an  alternative 
perspective  to  the  established  news- 
gathering  organizations.  In  1955,  Village 
Voice  Media's  predecessors  launched 
the  first  alternative  newsweekly.  The 
Village  Voice,  in  New  York  City.  Since 
then,  the  popularity  of  alternative 
newsweeklies  has  increased 
dramatically,  fueled  by  the  typically 
"anti-establishment"  perspective  of 
these  publications  which  emerged 
during  the  1960*s  and  1970's.  Today 
over  125  alternative  newsweeklies  are 
published  throughout  the  United  States. 
Their  popularity  with  readers  continues 
to  be  driven  largely  by  a  unique 
editorial  mix  of  politics,  investigative 
reporting,  and  entertainment  issues, 
often  presented  with  a  somewhat 
contioversial  or  highly  opinionated 
slant,  and  all  of  which  is  focused  on 
decidedly  local  issues. 

The  local  nature  of  these  alternative 
newsweeklies,  with  their  in-depth 
coverage  of  local  happenings  in  the  arts, 
music,  politics,  and  entertainment 
fields,  makes  them  particularly 
attractive  to  advertisers  hoping  to  reach 
a  young,  educated,  and  urban  audience 
in  a  cost-effective  maimer.  Between 
1990  and  2000,  the  collective  weekly 
circulation  of  alternative  newsweeklies 
has  more  than  doubled  to  7.8  million. 
Likewise,  advertising  expenditures  in 
alternative  newsweeklies  have  jumped, 
exceeding  $500  million  in  the  United 
States  in  2000. 

Two  major  chains  dominate  the 
alternative  newsweekly  industry: 
defendants  New  Times  and  Village 
Voice  Media.  New  Times,  the  leading 
chain,  distributes  each  week  over  1.1 
million  copies  of  its  various  alternative 


newsweeklies.  Village  Voice  Media 
operates  on  a  similar  scale,  with  a 
weekly  circulation  of  over  800,000  for 
its  alternative  newsweeklies. 

C.  The  Competition  Between  Village 
Voice  Media  and  New  Times 

Prior  to  the  defendants'  per  se  illegal 
market  allocation  agreement,  the  only 
two  geographic  markets  in  which  « 

defendants  competed  head-to-head  for 
readers  and  advertisers  were  Cleveland, 
Ohio  and  Los  Angeles.  California.  This 
competition  between  the  defendants' 
alternative  newsweeklies  provided  both 
readers  and  advertisers  with  betier 
editorial  coverage,  heavily  discoimted 
advertising  rates,  and  higher  quality 
service. 

In  Cleveland,  New  Times's  alternative 
newsweekly,  the  Cleveland  Scene, 
fought  against  the  newly  matched 
Village  Voice  Media's  newsweekly,  the 
Cleveland  Free  Times.  From  1998  (when 
New  Times  purchased  the  Cleveland 
Scene)  until  October  2,  2002,  the 
competition  between  the  Cleveland 
Scene  and  the  Cleveland  Free  Times 
was  fierce.  It  resulted  in  steep  discounts 
off  the  defendants'  published 
advertising  rate  cards,  better  customer 
service,  increased  promotions,  and  a 
host  of  value-added  services  offered  at 
little  cost  to  the  advertiser,  such  as  "buy 
one  ad  get  one  free"  deals,  larger  ads  for 
the  same  price,  or  free  upgrades  of  ads 
from  black  and  white  to  color. 

After  New  Times  reformatted  the 
Cleveland  Scene  to  compete  directiy 
and  aggressively  against  the  Cleveland 
Free  Times,  the  editorial  competition 
between  the  defendants'  ahemative 
newsweeklies  was  similarly  intense. 
The  Cleveland  Scene  and  the  Cleveland 
Free  Times  responded  to  the  other's 
editorial  changes  and  improvements  by 
introducing  new  or  better  features  or 
increasing  investigative  journalism  to 
recaptiu*  the  readers'  attention  to  its 
publication,  both  of  which  were 
distributed  each  Wednesday  throughout 
Cleveland. 

Likewise,  from  1996  imtil  October  3, 
2002,  advertisers  benefitted  from  the 
competition  between  New  Times  LA 
and  Village  Voice  Media's  LA  Weekly 
with  lower  advertising  rates,  better 
advertisement  placement  and  improved 
service.  Even  if  they  did  not  advertise  in 
the  New  Times  LA.  advertisers  could 
leverage  that  alternative  newsweekly  in 
their  negotiations  with  the  older, 
entrenched  LA  Weekly.  Moreover,  the 
New  Times  LA  discounted  significantiy 
off  of  its  published  rate  cards'— which 
benefitted  smaller  advertisers  that  could 
not  afford  the  LA  Weekly's  higher 
advertising  rates. 
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Both  the  LA  Weekly  and  New  Times 
LA.  which  were  distributed  each 
Thursday  throughout  Los  Angeles, 
aggressively  competed  for  readers.  The 
different,  and  at  times  opposing,  views 
and  positions  of  the  defendants' 
competing  alternative  newsweeklies 
provided  readers  with  alternative 
viewpoints  of  important  local  events 
affecting  social,  political,  esthetic,  and 
moral  issues.  Since  1997,  the  New 
Times  LA  garnered  numerous 
journalism  awards — including  over  30 
awards  from  the  Greater  Los  Angeles 
Press  Club — for  its  investigative  and 
news  reporting. 

D.  The  Illegal  Market  Allocation    . 
Agreement 

In  July  2002,  New  Times  proposed  to 
Village  Voice  Media  to  end  their 
competitive  war  by  agreeing  to  "swap" 
markets:  New  Times  would  close  its 
New  Times  LA  publication,  making 
Village  Voice  Media's  LA  Weekly,  in  the 
words  of  Defendants'  executives,  the 
"only  alternative  weekly  in  LA." 
Likewise,  Village  Voice  Media  would 
close  its  Cleveland  Free  Times,  leaving 
New  Times's  Cleveland  Scene  "the  only 
alternative  weekly  in  Cleveland."  By 
August  12,  2002,  Defendants  agreed  in 
principle  to  swap  markets.  Over  the 
next  two  months.  New  Times's  and 
Village  Voice  Media's  senior  executives 
and  attorneys  negotiated  the  terms  of 
their  contiacts  to  effectuate  their 
proposed  market  swap.  As  part  of  this 
agreement.  Village  Voice  Media  would 
compensate  New  Times  for  withdrawing 
from  the  larger  Los  Angeles  market  by 
paying  New  Times  $9  million  in  cash. 
The  proposed  deal  ended  all 
competition  between  defendants,  and 
created  an  opportimity  for  the 
remaining  alternative  newsweekly  in 
each  market  to  raise  advertising  rates. 

On  October  1,  2002,  Village  Voice 
"Media's  and  New  Times's  senior 
executives  signed  two  written  contiacts, 
each  expressly  contingent  on  the  other, 
which  sealed  their  per  se  illegal  market 
allocation  arrangement.  Village  Voice 
Media  paid  New  Times  a  net  amount  of 
$9  million  in  cash  at  closing  ($11 
nuUion  to  New  Times  less  $2  million 
paid  to  Village  Voice  Media).  The 
defendants'  written  contracts  did  not 
involve  the  transfer  or  integration  of  any 
meaningful  economic  assets  associated 
with  those  shuttered  papers.  New  Times 
shifted  the  New  Times  LA's  accounts 
receivable,  customer  lists,  and 
advertising  contiacts  to  Village  Voice 
Media,  who,  in  exchange,  shifted  the 
Cleveland  Free  Times's  accounts 
receivable,  customer  lists,  advertising 
contiacts,  and  stieet  boxes  to  New 
Times.  These  advertisers  were  already 


well  known  to  defendants  because  each 
defendant  had  attempted  in  the  past  to 
sign  up  the  other's  advertisers. 
Moreover,  the  net  assets  (primarily  the 
accounts  receivable)  actually  transferred 
in  Los  Angeles  accounted,  according  to 
the  defendants'  calculations,  for  only 
seven  percent  of  their  $11  million  sale 
price  in  Los  Angeles,  and  24  percent  of 
their  $2  million  sale  price  in  Cleveland. 

The  defendants'  written  contiacts 
specifically  excluded  from  the  sale  most 
of  the  assets  associated  with  the  actual 
operations  and  goodwill  of  the  two 
shuttered  newsweeklies,  notably:  (i)  The 
advertising  personnel,  writers,  editors, 
and  other  employees,  (ii)  leases,  offices, 
and  computer  equipment,  (iii)  back 
issues  and  archived  materials  of  the 
closed  publications,  including  editorial 
articles,  photos,  and  art  work,  and  (iv) 
the  logos,  trade  names,  trademarks,  and 
copjrrights  associated  with  the  closed 
publications.  New  Times  specifically 
'  retained  the  rights  to  its  New  Times  LA 
logo  or  "flag,"  and  Village  Volice  Media 
specifically  retained  the  rights  to  its 
Cleveland  Free  Times  logo  or  "flag,"  but 
both  defendants  were  contractually 
prevented  from  using,  or  letting  anyone 
else  use,  these  logos. 

As  defendants  acknowledged  in  their 
internal  documents,  the  goal  of  their 
^eement  was  to  end  their  competitive 
war  and  to  give  one  another  a  monopoly 
in  each  market.  Consequently,  the 
defendants'  written  contiacts  were 
designed  to  ensure  that  neither 
defendant  would  face  competition  in  its 
"protected"  market.  To  further  that  end, 
the  defendants'  contracts  contained: 

•  Essentially  identical  "non- 
competition" clauses  in  which  each 
defendant  agreed  not  to  publish  an 
alternative  newsweekly  in  the  other 
defendant's  market  for  at  least  ten  years; 

•  Commitments  by  each  defendant 
not  to  solicit  or  attempt  to  induce  any 
advertiser  to  advertise  in  a  competing 
publication  over  the  next  decade; 

•  Requirements  that  each  Defp\dant 
redirect  any  tiaffic  on  its  closed 
weekly's  website  to  the  other 
defendant's  website  for  a  period  of  one 
year,  and  to  prominenUy  state  on  its 
website  that  its  alternative  newsweekly 
was  no  longer  in  circulation; 

•  Provisions  to  deter  any  new 
competitive  entry  into  each  defendant's 
protected  market.  For  example,  over  the 
next  decade.  Village  Voice  Media  agreed 
not  to  use,  and  to  prevent  anyone  else 
from  using,  the  name  "Cleveland  Free 
Times"  in  connection  with  any  current 
or  future  publication  in  the  greater 
Cleveland  area.  Similarly,  over  the  next 
decade.  New  Times  agreed  not  to  use, 
and  to  prevent  anyone  else  from  using, 
the  name  "New  Times  LA"  or  any 


variant  containing  "New  Times"  in 
connection  with  any  current  or  future 
publication  in  the  greater  Los  Angeles 
area;  and 

•  Prohibitions  on  selling  or  otherwise 
making  available  any  of  the  fixed  assets 
associated  with  each  defendant's  closed 
publication  to  any  of  its  former 
employees,  consultants,  or  independent 
contractors  in  the  affected  markets. 

After  defendants  executed  their 
written  contracts  on  October  1,  2002, 
defendant  Village  Voice  Media  closed 
down  its  Cleveland  Free  Times 
alternative  newsweekly  the  next  day. 
leaving  New  Time's  Cleveland  Scene 
the  only  alternative  newsweekly  in 
Cleveland,  Ohio.  Likewise,  on  October 
2,  2002,  New  Times  informed  its  New 
Times  LA  staff  that  it  was  shutting 
down  immediately,  leaving  Village 
Voice  Media's  LA  Weekly  the  only 
alternative  newsweekly  distributed 
throughout  the  greater  Los  Angeles  area. 

E.  Competitors'  Allocation  of 
Geographic  Markets  Is  an  Unreasonable 
Restraint  of  Trade  That  is  Per  Se  Illegal 

The  Supreme  Court  has  long  held  that 
territorial  allocation  schemes  among 
direct  competitors  are  naked  restraints 
of  trade  with  no  purpose  except  stifling 
competition.  United  States  v.  Topco 
Assoc.,  405  U.S.  596,  608  (1972) 
(citations  omitted);  see  also  Addyston 
Pipe  &■  Steel  Co.  v.  United  States,  175 
U.S.  211  (1899),  modifying  and  affg  85 

F.  271  (6th  Cir.  1898)  (Taft,  J.);  Citizen 
Publ'g  Co.  V.  United  States,  394  U.S. 
131.  139-40  fl969)(applying  perse 
standard  where  defendants'  "market 
control"  agreement  comported  neither 
with  antitrust  laws  nor  with  First 
Amendment).  As  recentiy  as  1990,  the  . 
Supreme  Court  repeated  that  such 
market  allocation  agreements  are  classic 
examples  of  a  per  se  violation  of  the 
Sherman  Act.  Palmer  v.  BRG  of  Georgia, 
Inc.,  498  U.S.  46  (1990). 

Accordingly,  these  market-allocation 
agreements — whereby  competitors  agree 
to  divide  or  allocate  among  themselves 
certain  geographic  areas — are 
condemned  as  per  se  violations  of 
section  one  of  the  Sherman  Act.  Given 
their  pernicious  effect  on  competition 
and  lack  of  any  redeeming  virtue,  these 
market  allocation  agreements  are 
conclusively  presumed  to  be 
unreasonable,  without  the  need  for  an 
elaborate  inquiry  into  the  precise  harm 
that  they  caused  or  the  potential 
business  justification  for  their  use. 
Topco.  405  U.S.  at  607  (quoting 
Northern  Pacific  Ry.  Co.  v.  United 
States,  356  U.S.  1,  5  (1958)). 
Consequentiy,  competitors  cannot  agree 
to  split  of  "swap"  markets. 
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This  is  not  a  case  in  which  the 
territorial  restraints  were  ancillary  to  a 
lawhil  business  transaction.  Such 
ancillary  restraints  are  not  illegal  when 
reasonably  necessary  to  protect  the 
purchaser  of  the  full  Enjoyment  of  the 
legitimate  fruits  of  the  contract. 
Addyston  Pipe  &■  Steel.  85  F.  at  283.  The 
Antitrust  Division  examines  the 
substance,  rather  than  the  form,  of  the 
parties'  agreement  in  evaluating  its 
potential  effect.  When  the  restraints  of 
trade  are  reasonably  ancillary  to  the 
agreement's  central  pro-competitive 
purposes,  then  the  Division  will  analyze 
the  restraints  under  the  rule-of-reason 
standard.  Where  the  central  purpose  of 
the  parties'  agreement,  however,  is  to 
unreasonably  restrain  competition  by 
allocating  territories  and  terminating 
competition  among  themselves  and  by 
preventing  any  significant  entrant  from 
competing,  then  the  entire  agreement 
will  be  treated  as  per  se  illegal.  As  Judge 
(later  Mr.  Chief  Justice)  Taft  noted  over 
,100  years  ago,  "(t|here  is  in  such 
contracts  no  main  lawful  purpose,  to 
subserve  which  partial  restraint  is 
permitted,  and  by  which  its 
reasonableness  is  measured,  but  the  sole 
object  is  to  restrain  trade  in  order  to 
avoid  the  competition  which  it  has 
always  been  the  policy  of  the  common 
law  to  foster."  Id. 

That  is  the  case,  here,  where  the 
central  purpose  and  effect  of  the 
defendants'  agreement  were  to 
unreasonably  restrain  competition,  by 
allocating  the  only  two  markets  in 
which  they  compete,  so  that  after 
swapping  these  markets,  defendants 
would  face  po  significant  direct 
competitor.  Five  factors  support  this 
conclusion. 

First,  this  was  not  a  case  where  the 
underlying  agreement  created  a 
distinctive  product,  and  thereby 
increased  competition  in  the  alternative 
newsweekly  industry  generally,  or  in 
Cleveland  or  Los  Angeles,  specifically.' 
The  defendants'  restraints  on 
competition  were  not  essential  for,  or 
even  beneficial  to,  the  products,  which 
in  this  case  are  alternative 
newsweeklies,  to  be  made  available  in 
the  first  place.  After  all,  before  their 
market  allocation  agreement,  defendants 
vigorously  competed  through  their  own 
•  alternative  newsweeklies.  As  a  direct 
result  of  the  defendants'  agreement  to 
withdraw  from  each  other's  market, 
advertisers  and  readers  were  left  with 
fewer  meaningful  options  and  the 
prospect  of  higher  advertising  rates. 


'  See.  e.g..  Broadcast  Music.  Inc.  v.  Columbia 
Broad.  Sys..  Inc..  441  U.S.  1  (1979)(challenged 
agreement  created  distinctive  product  of  access  to 
vast  musical  repertoire). 


Consequently,  the  defendants' 
agreement  on  its  face  did  not  promote 
enterprise  and  productivity  at  the  time 
it  was  adopted. 

Second,  the  clear  intent  and  explicit 
design  of  the  defendants'  contractual 
provisions  were  to  eliminate 
competition  in  these  markets  and 
prevent  others  from  meaningfully 
entering.  Village  Voice  Media  agreed  to 
shut  down  its  Cleveland  alternative 
newsweekly,  solely  on  the  condition  • 
that  New  Times  shuts  down  its 
newsweekly  in  Los  Angeles.  The 
contracts'  essentially  identical  "non- 
competition" clauses  prevented  each 
defendant  from  publishing  an 
alternative  newsweekly  in  the  other 
defendant's  market  for  at  least  10  years. 
Each  defendant  also  agreed  not  to  solicit 
or  attempt  to  induce  any  advertiser  to 
advertise  in  a  competing  publication 
over  the  next  decade.  Defendants 
restrained  each  other  from  meaningfully 
using  the  closed  papers'  logos  and 
prevented  anyone  else  from  using  these 
valuable  assets  in  connection  with  any 
current  or  future  publication  in  the  Los 
Angeles  or  Cleveland  areas. 
Furthermore,  each  defendant  agreed  not 
to  sell  or  otherwise  make  available  the 
fixed  assets  associated  with  its  closed 
publication  to  any  of  its  former 
employees,  consultants  or  independent 
contractors,  who  might  seek  to 
rejuvenate  the  closed  alternative 
newsweekly,  and  restore  competition  in 
the  marketplace. 

Third,  The  anticompetitive  restraints 
at  issue  caimot  be  said  to  be  ancillary  to 
the  sale  of  assets,  given  that  so  few 
assets  were  actually  transferred.  None  of 
the  assets  associated  with  the  actual 
operations  and  goodwill  of  the 
defendants'  two  shuttered  newsweeklies 
were  sold  or  integrated  into  the  other 
defendant's  newsweekly.  The  assets 
defendants  actually  transferred  (which 
were  mainly  the  accounts  receivable  of 
the  shuttered  paper)  were  of  little  value, 
even  by  defendants'  own  calculations. 
Fourth,  the  anticompetitive  purpose 
of  the  defendants'  agreements  is  evident 
from  the  defendants'  documents,  which 
confirm  that  they  entered  into  this 
agreement  to  end  their  competitive  war. 
and  grant  each  another  a  monopoly  in 
the  respective  markets.  The  defendants' 
documents  are  replete  with  evidence 
that  shows — and  the  testimony  of  the 
defendants'  former  employees  and 
current  advertisers  confirms — that  the 
defendants'  market  allocation  agreement 
will  end  all  meaningful  competition, 
and  enable  each  remaining  alternative 
newsweekly.  as  the  "only  game  in 
town."  to  raise  advertising  rates  by  a 
significant,  non-cost  based,  amount. 


Fifth,  the  fact  that  defendants  planned 
to,  and  in  some  cases  did,  implement 
such  rate  hikes  after  allocating  markets 
on  October  2.  2002,  confirms  that  the 
defendants'  agreement  was  formed  for 
the  purpose,  and  with  the  effect,  of 
raising  advertising  rates. 

n.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  final  judgment  requires 
divestitiue  that  will  restore  the  editorial 
and  advertising  competition  in 
alternative  newsweeklies  published  an 
distributed  in  Cleveland.  Ohio  and  Los 
Angeles.  California.  Within  30  calendar 
days  after  January  27,  2003.  the  date  the 
complaint  was  filed,  defendants  must 
divest  the  assets  used  in  the  publication 
of  New  Times's  alternative  newsweekly, 
the  New  Times  LA,  and  Village  Voice 
Media's  alternative  newsweekly,  the 
Cleveland  Free  Times,  to  an  acquirer  or 
acquirers  that,  in  the  United  States'  sole 
judgment,  has  the  intent  and  capability 
(including  the  necessary  managerial, 
operational,  technical,  and  financial 
capability)  of  competing  effectively  in 
the  alternative  newsweekly  business.  ^ 
This  relief  has  been  tailored  to  ensure 
that  the  ordered  divestitures  restore  the 
competition  that  has  been  eliminated  as 
a  result  of  the  defendants'  market 
allocation  agreement  and  further 
prevent  either  defendant  from 
exercising  market  power  in  the 
Cleveland  of  Los  Angeles  markets. 

Given  that  defendants  has  closed  the 
Cleveland  Free  Times  and  New  Times 
LA  in  October  2002,  a  quick  and 
effective  remedy  was  necessary  to 
reestablish  competition.  Consequently, 
defendants  must  use  their  best  efforts  to 
divest  assets  within  30  days.  The 
proposed  final  judgment  provides  that 
the  assets  be  divested  in  such  a  way  as 
to  satisfy  the  United  States,  in  its  sole 
discretion,  that  the  acquirer  can  and 
will  use  the  assets  as  part  of  a  viable, 
ongoing  business  engaged  in  the 
publication  of  an  alternative 
newsweekly  in  Cleveland,  Ohio  and  Los 
Angles,  California.  Until  the  ordered 
divestitures  take  place,  defendants  must 


'  The  assets  to  be  divested  are  defined  and 
described  in  section  11  of  the  proposed  final 
judgment  as  the  "New  Times  LA  Assets"  and 
"Cleveland  Free  Times  Assets."  Defendants  in 
essence  must  divest  all  assets  that  were  formerly 
employed  in  the  publication  of  the  New  Times  LA 
and  Cleveland  Free  Times  alternative 
newsweeklies,  including,  but  not  limited  to,  all 
rights  to  the  New  Times  LA.  LA  Header,  LA  View 
and  Cleveland  Free  Times  names  (including  any 
derivations  thereof):  all  rights  to  the  New  Times  LA 
and  Cleveland  Free  Times  website:  all  rights  to  the 
print  and  electronic  archives  of  New  Times  LA  and 
Cleveland  Free  Times  publications  and  articles  on 
a  non-exclusive  basis:  and  all  other  tangible  and 
intangible  assets  used  in  the  publication  of  the  New 
Times  LA  and  Cleveland  Free  Times. 


cooperate  with  any  perspective 
purchasers. 

If  defendants  do  not  accomplish  the 
ordered  divestitures  within tte 
prescribed  30-day  time  period,  then 
section  VII  of  the  proposed  final 
judgment  provides  that  this  court  will 
appoint  a  trustee,  selected  by  the  United 
States,  to  complete  the  divestitures. 

If  a  trustee  is  appointed,  the  proposed 
final  judgment  provides  that  defendants 
must  cooperate  fully  with  the  trustee 
and  pay  all  of  the  trustee's  costs  and 
expenses.  The  trustee's  compensation ' 
will  be  structured  to  provide  an 
incentive  for  the  trustee  based  on  the 
price  and  terms  of  the  divestiture  and 
the  speed  with  which  its  is 
accomplished.  After  the  trustee's 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  United  States,  the  State  Attorney 
General  of  Ohio  and  California,  and  this 
Court  setting  forth  the  trustee's  efforts  to 
accomplish  the  required  divestiture.  If 
at  the  end  of  three  months  after  that 
appointment,  the  divestiture  has  not 
been  accomplished,  then  the  trustee,  the 
United  States,  and  the  State  Attorneys 
General  of  Ohio  and  California  will 
-  make  recommendations  to  this  court, 
which  shall  enter  such  orders  as 
appropriate  to  carry  out  the  purpose  of 
the  final  judgment. 

In  addition  to  ordering  the  divestiture 
of  the  assets  used  in  the  publication  of 
the  Cleveland  Free  Times  emd  New 
Times  LA,  the  proposed  final  judgment 
places  several  additional  requirements 
on  defendants. 

First,  Village  Voice  Media  and  New 
Times  are  enjoined  under  the  proposed 
final  judgment  from  taking  any  actions 
in  furtherance  of,  or  required  under, 
both  their  written  and  oral  market 
allocation  agreements. 

Second,  for  a  period  of  two  years 
commencing  from  January  27,  2003, 
Village  Voice  Media  and  New  Timies 
must  allow  advertisers  that  entered  into 
certain  written  or  oral  contracts  to 
advertise  in,  or  engage  in  a  promotion 
with,  the  LA  Weekly  or  Cleveland 
Scene,  solely  at  the  advertiser's  option, 
the  right  to  terminate  such  contract 
without  penalty,  retaliatory  action,  or 
threat  of  retaliatory  action.  The 
advertising  or  promotion  contracts  that 
may  be  terminated  are  those  entered 
into  beginning  October  1,  2002,  and  for 
the  Cleveland  advertisers,  ending  30 
days  after  the  assets  of  the  Cleveland 
Free  Times  are  sold,  and  for  the  Los 
Angeles  advertisers,  30  days  after  the 
assets  of  the  New  Times  LA  are  sold. 

Third,  for  a  period  of  five  years 
commencing  from  January  27,  2003, 
each  defendant  cannot  directly  or 
indirectly  enter  into  any  merger,  sale,  or 


joint  venture  involving  any  of  its 
alternative  newsweeklies  or  national 
advertising  networks  or  acquire  any 
assets  of  any  alternative  newsweekly 
without  first  notifying  the  United  States 
30  days  in  advance.  If  within  this  30- 
day  period,  the  United  States  requests 
additional  information,  defendants 
cannqt  consummate  the  proposed 
transaction  or  agreement  until  20  days 
after  submitting  all  such  additional 
information. 

Fourth,  for  any  employee  who  was 
involved  in  the  publication  of  the 
Cleveland  Free  Times  or  the  New  Times 
LA  as  of  October  1,  2002,  any  non- 
compete provision  imposed  by 
defendants  on  such  employee  shall  be 
null  and  void.  Moreover,  from  the  date 
the  complaint  was  filed,  January  27, 
2003,  to  one  year  from  the  divestiture  of 
the  Cleveland  Free  Times  assets,  neither 
Village  Voice  Media  nor  New  times  can 
enforce  any  other  non-compete 
contractual  provisions  against  any  of 
Iheir  former  or  current  employees  in  the 
greater  Cleveland  area.  Likewise,  from 
January  27,  2003,  to  one  year  from  the 
divestitive  of  the  New  times  LA  assets, 
defendants  cannot  enforce  any  other  ^ 
non-compete  contractual  provisions 
against  any  of  their  former  or  current 
employees  in  the  greater  Los  Angeles 
area. 

Fifth,  the  final  judgment  enjoins  each 
defendant,  and  its  officers,  directors, 
agents,  and  employees  from  entering 
into,  continuing,  maintaining,  or 
renewing  this,  or  any  other,  market  or 
customer  allocation  agreement,  or  from 
engaging  in  any  other  conspiracy, 
agreement,  or  understanding  having  a 
similar  purpose  or  effect,  and  from 
adopting  or  following  any  practice 
having  a  similar  purpose  or  effect. 

in.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suite  in  Federal  district  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  the  costs 
of  bringing  a  lawsuit  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
final  judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  final 
judgment  has  no  effect  as  prima  facie 
evidence  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 


rv.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  parties  have  stipulated  \hat  the 
proposed  final  judgment  may  be  entered 
by  this  court  after  compliance  with  the 
provisions  of  the  APPA,  provided  that 
the  United  States  has  not  withdrawn  its 
consent.  The  APPA  conditions  ^nt^y  of 
the  decree  upon  this  court's 
determination  that  the  proposed  final 
judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  tbe  effective 
date  of  the  proposed  final  judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  final  judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  competitive 
impact  statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  final 
judgment  at  any  time  prior  to  entry,  the 
comments  and  the  response  of  the 
United  States  will  be  filed  with  this 
court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  James  R.  Wade,  Chief. 
Litigation  III  Section,  Antitrust  Division. 
United  States  Department  of  Justice,  325 
Seventh  Street,  NW.,  Suite  300, 
Washington,  DC  20530. 

The  proposed  final  judgment  provides 
that  this  court  retains  jurisdiction  over 
this  action,  and  the  parties  may  apply  to 
this  court  for  ^y  order  necessary  or 
appropriate  for  die  modification, 
interpretation,  or  enforcement  of  the 
final  judgment. 

V.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  final 
judgment,  a  full  trial  on  the  merits 
against  defendants.  Given  the  inherent 
delays  of  a  full  trial  and  the  appeals 
process,  the  United  States  is  satisfied 
that  the  prompt  divestiture  of  the 
Cleveland  Free  Times  assets  and  New 
Times  LA  assets,  coupled  with  the  other 
relief  contained  in  the  proposed  final 
judgment,  will  quickly  establish, 
preserve  and  ensure  a  viable  competitor 
in  the  publication  of  alternative 
newsweeklies  in  Cleveland,  Ohio  and 
Los  Angeles,  California.  Thus,  the 
United  States  is  convinced  that  the 
proposed  final  judgment,  once 
implemented  by  the  court,  will  present 
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defendants  from  illegally  benefitting 
from  their  market  allocation  cgreement. 

VI.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  60-day  comment  period,  after  which 
the  court  shall  determine  whether  entry 
of  the  proposed  final  judgment  is  "in 
the  public  interest."  In  making  that 
determination,  the  court  "may 
consider" — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e){emphasis  added).  As  the 
Court  of  Appeals  for  the  District  of 
Columbia  has  held,  the  APPA  permits  a 
court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448,  1458-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."^  Hather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 


explanations  are  reasonable  under  the 
circumstances.* 

Accordin^y,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456.  462 
(9th  Cir.  1988)  (quoting  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083 
(1981J);  see  also  Microsoft.  56  F.3d  at 
1458.  "Indeed,  the  district  court  is 
without  authority  to  'reach  beyond  the 
complaint  to  evaluate  claims  that  the 
government  did  not  make  and  to  inquire 
as  to  why  they  were  not  made.' "  United 
States  V.  Microsoft  Coq)..  231  F.  Supp. 
2d  144.  154  (D.D.C.  2002)  (quoting 
Microsoft.  56  F.3d  at  1459).  Precedent 
requires  that: 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  final  judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  futiu-e.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  A 
"proposed  decree  must  be  approved 
even  if  it  falls  short  of  the  remedy  the 
court  would  impose  on  its  own,  as  long 
as  it  falls  within  the  range  of 
acceptability  or  is  within  the  reaches  of 
public  interest."** 


3  1 19  Cong.  Rec.  24.598  (1973).  See  United  Stales 
V.  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  tie 
made  properly  on  the  basis  of  the  competitive 
impact  statement  and  response  to  comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  J6(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463. 
93rd  Cong.  2d  Sess.  B-9  (1974).  reprinlod  in  1974 
U.S.C.C.A.N.  6535.  6538-39. 


*  United  States  v.  Mid-America  Dairymen.  Inc.. 
1977-1  Trade  Cas.  (CCH)  161.508.  at  71.980  (W.D. 
Mo.  1977);  see  also  United  States  v.  Loews  Inc..  783 
F.  Supp.  211,  214  (S.D.N.Y.  1992);  United  States y. 
Columbia  Artists  Mgmt..  Inc..  662  F.  Supp.  865,  ho 
(S.D.N.Y.  1987). 

»  United  States  v.  Bechtel  Corp..  648  F.2d  at  666 
(emphasis  added):  see  also  United  States  v.  BNS, 
Inc..  858  F.2d  at  462-63  (district  court  may  not  tiasc 
its  public  interest  determination  on  antitrust 
concerns  in  markets  other  than  those  alleged  in 
government's  complaint);  United  States  v.  Gillette 
Co.,  406  F.  Supp.  at  716  (court  will  not  look  at 
settlement  "hypercritically,  nor  with  a 
microscope");  United  States  v.  National  Broad.  Co., 
449  F.  Supp.  1127,  1143  (CD.  Cal.  1978)  (same). 

»  Microsoft,  231  F.  Supp.  2d  at  153  (quoting 
United  States  v.  American  Tel.  &  Tel.  Co..  552  F. 
Supp.  131,' 151  (D.D.C.  1982)  (citatioQ  omitted). 


Moreover,  the  court's  role  imder  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
complaint,  and  does  not  authorize  the 
court  to  "Construct  [its|  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place."  it  follows  that 
the  court  "is  only  authorized  to  review 
the  decree  itself."  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue. 
Microsoft.  56  F.3d  at  1459-60. 

Vn.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  final  judgment. 

Dated:  February  3,  2003. 
Respectfully  submitted, 

Maurice  E.  Stucke, 
Carol  A.  Bell, 
Matthew ).  Bester, 

Attorneys  for  the  United  States,  U.S. 
Department  of  Justice,  Antitrust  Division, 
Litigation  III  Section.  325  7th  Street.  NW.. 
Suite  300.  Washington.  DC  20530.  (202  305- 
1489  (telephone).  (202)  514-1517  (facsimile). 
Maurice.Stucke@usdoi.gov. 

Jon  Smibert, 

Attorney  for  the  United  States,  U.S. 
Department  of  Justice.  Antitrust  Division. 
Cleveland  Field  Office.  55  Erieview  Plaza. 
Suite  700.  Cleveland.  OH  441 14-1816. 

Certificate  of  Service 

I  hereby  certify  that  I  served  a  copy 
of  the  foregoing  competitive  impact 
statement  via  first  class  United  States 
mail,  this  3rd  day  of  February,  2003.  on: 

Melanie  Sabo, 

Preston  Gates  Ellis  &■  Rouvelas  Meeds  LLP, 
1 735  New  York  Avenue.  NW.,  Suite  500, 
Washington.  DC  20006-5209.  Counsel  for 
Defendant  Village  Voice  Media,  LLC. 

Joseph  Kattan,  P.C. 

Gibson.  Dunn  6-  CrutcherLLP.  1050 

Connecticut  Avenue.  NW..  Washington,  DC 

20036.  Counsel  for  Defendant  NT  Media, 

LLC. 

Matthew  Bester, 


afTd  sub  nom.  Maryland  v.  United  States.  460  U.S. 
1001  (1983));  see  also  United  States  v.  Alcan 
Aluminum.  Ud..  605  F.  Supp.  619,  622  (W.D.  Ky. 
1985)  (standard  is  not  whether  decree  is  one  that 
will  best  serve  society,  but  whether  it  is  within  the 
reaches  of  the  public  interest);  United  States  v. 
Carrols  Dev.  Corp.,  454  F.  Supp.  1215, 1222 
(N.D.N. v.  1978)  (standard  is  not  whether  decree  isr 
the  liest  of  all  possible  settlements,  but  whether 
decree  falls  within  the  reaches  of  the  public 
interest). 
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Attorney  for  the  United  States,  U.S. 
Department  of  Justice,  Antitrust  Division,  325 
Seventh  Street.  NW..  Suite  300,  Washington, 
DC  20530.  (202)353-4391. 

[PR  Doc.  03-3441  Filed  2-ll-«3;  8:45  am] 

BILUNQ  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Dnjg  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  2.  2002, 
Cedarburg  Pharmaceuticals.  LLC.  870 
Badger  Circle,  Grafton.  Wisconsin 
53024,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dmg 

Schedule 

Tetrahydrocannabinols  (7370)  .... 
Oxvcodone  (9143)  

1 
II 

Hvdromorohone  (9150)  

II 

Hvdrocodone  (9193)      

II 

The  firm  will  manufacturer  these 
controlled  substances  for  distribution  to 
its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with' 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  14. 
2003. 

Dated:  February  5,  2003. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-3502  Filed  2-11-03:  8:45  am] 

BILUNG  COOE  441(M)9-M  . 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  19.  2002. 
and  published  in  the  Federal  Register 
on  March  12,  2002  (67  FR  11142),  ISP 
Freetown  Fine  Chemicals,  Inc.,  238 


South  Main  Stfeet.  Freetown, 
Massachusetts  02702.  made  application 
by  renewal  and  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dmg 


2,5-Dimethoxyamphetamine 
(7396). 

Amphetamine  (1100) 

Methamphetamine  (1105)  ... 

Phenylacetone  (8501 )  

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  bulk  manufacture 
amphetamine,  methamphetamine  and 
fentanyl  for  customers  and  to  bulk 
manufacture  the  phenylacetone  for  the 
manufacture  of  the  amphetamine.  The 
bulk  2,5-dimethoxyamphetamine  will 
be  used  for  conversion  into  a  non- 
controlled  substance. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  U.S.C.  section  823(a) 
and  determined  that  the  registration  of 
ISP  Freetown  Fine  Chemicals.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  ISP  Freetown  Chemicals. 
Inc.  to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest. 

This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  February  5,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

(FR  Doc.  03-3503  Filed  2-11-03;  8:45  am] 

BIUJNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  23,  2002.  and 
published  in  the  Federal  Register  on 


September  5.  2002  (67  FR  58857).  ISP 
Freetown  Fine  Chemicals,  Inc.,  238 
South  Main  Street,  Freetown, 
Massachusetts  02702,  made  application 
by  letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methylphenidate  (1724) 

Dextropropoxyphene,    Ixjlk 
dosage  torms)  (9273). 


(non- 


Schedule 


The  firm  plans  to  bulk  manufacture 
methylphenidate  to  produce  a 
commercial  product  and  manufactiu^ 
the  dextropropoxyphene  to  supply  the 
generic  market. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  U.S.C,  section  823(a) 
and  determined  that  the  registration  of 
ISP  Freetown  Fine  Chemicals,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consisteijt  with  the  public 
interest  at  this  time.  DEA  has 
investigated  ISP  Freetown  Chemicals, 
Inc.  to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest.       * 

This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  a  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  February  5,  2003. 
Laura  M.  Nagei,   . 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc.  03-3504  Filed  2-11-03;  8:45  am] 

BIUJNG  COOE  4410-d»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[03-012] 

Notice  of  Information  Collection 

agency:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
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and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13.  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  conunents  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Nancy  Kaplan,  Code 
AO,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan.  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  BOREAS  Data  User  Satisfaction 
Survey. 

OMB  Number:  2700-. 

Type  of  review:  New  collection. 

Need  and  Uses:  NASA  will  utilize  the 
information  collected  to  improve  the 
data,  documentation,  ordering 
processes,  and  services  provided  to 
users  of  BOREAS  data. 

Affected  Public:  I^ot-for-profit 
institutions;  business  or  other  for-profit; 
Federal  government;  State,  local  or 
tribal  government. 

Number  of  Respondents:  50. 

Responses  Per  Respondent:  1. 

Annual  Responses:  50. 

Hours  Per  Request:  30  min. 

Annual  Burden  Hours:  25. 

Frequency  of  Report:  On  occasion. 

Patricia  Dunnington, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

(FR  Doc.  03-3426  Filed  2-11-03;  8:45  am] 

MLUNO  COOe  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[03-011] 

Notice  of  Information  Collection  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  information  collection 
under  OMB  review. 

SUIMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or    - 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  NASA  will  utilize  the 


information  collected  to  expedite 
reporting  of  government-owned, 
contractor-operated  vehicles  as  required 
by  Executive  Order  13149. 
DATES:  All  comments  should  be 
submitted  within  30  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affeirs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATKMI  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Federal  Automotive  Statistical 
Tool  (FAST)  Collection. 

OMB  Number:  2700-. 

Type  of  review:  New  collection. 

Need  and  Uses:  Data  gathered  in  this 
report  will  enable  NASA  transportation 
managers  to  control  costs  and  energy 
use  by  contractors  operating 
government-owned  vehicles. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  93. 

Responses  Per  Respondent:  1. 

Armual  Responses:  93. 

Hours  Per  Request:  15  min/vehicle. 

Annual  Burden  Hours:  425. 

Frequency  of  Report:  Annually. 

Patricia  Dunnington, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

|FR  Doc.  03-3427  Filed  2^1 1-03;  8:45  am] 
MJJNG  COOE  7810-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-014)] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee  Structure 
and  Evolution  of  the  Universe 
Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC). 
Structure  and  Evolution  of  the  Universe 
Subcommittee  (SEUS). 
dates:  Thursday,  February  27,  2003,  8 
a.m.  to  5:30  p.m..  and  Friday,  February 
28,  2003,  8  a.m.  to  1  p.m. 
ADDRESSES:  Jet  Propulsion  Laboratory, 
Building  167  Conference  Room.  4800 


Oak  Grove  Drive.  Pasadena.  California 
91109. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marian  Norris.  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  (202)  358-4452. 
SUPPL£MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 
— Status  of  Astronomy  and  Physics 

Programs. 
— Structure  and  Evolution  of  the 

Universe  Theme  Update. 
— Review  of  Space  Science  Strategic 

Plan. 
— Review  of  Structure  and  Evolution  of 

the  Universe  Program  at  the  Jet 

Propulsion  Laboratory. 
Due  to  increased  security  measiu^s  at 
the  NASA  Jet  Propidsion  Laboratory 
(JPL).  interested  members  of  the  public 
including  the  news  media  must  contact 
Helen  Paley  (818)  354-6427.  Cecil 
Brower  (818)  354-6974,  or  Joe  Aguirre 
(818)  354-0890  no  later  than  Friday, 
February  21,  2003,  by  12  noon  p.d.t.  to 
make  arrangements  for  badging,  parking, 
and  being  escorted  while  at  JPL.  Access 
to  JPL  will  be  limited  to  those  who  show 
proper  photo  identification  and  who 
have  made  prior  arrangements  to  attend. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  03-3508  Filed  2-11-03;  8:45  am] 

BHXINQ  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-013)] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee, 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee  (OS). 


DATES:  Thursday,  February  27,  2003.  8 
a.m.  to  5:30  p.m."^  and  Friday,  February 
28,  2003,  8  a.m.  to  1  p.m. 
ADDRESSES:  Jet  Propulsion  Laboratory, 
"building  180,  Room  703C,  4800  Oak 
Grove  Drive,  Pasadena,  California 
91109. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

—OSS  Strategic  Plan. 
— Astrobiology  Roadmap. 
— National  Astrobiology  Institute.  * 
— Origins  Technology. 
— Theme  Scientist  Update. 
Due  to  increased  security  measures  at 
the  NASA  Jet  Propulsion  Laboratory 
(JPL),  interested  members  of  the  public 
including  the  news  media  must  contact 
Helen  Paley  (818)  354-6427,  Cecil 
Brower  (818)  354-6974,  or  Joe  Aguirre 
(818)  354-0890  no  later  than  Friday, 
February  21,  2003,  by  12  noon  p.d.t.  to 
make  arrangements  for  badging,  parking, 
and  being  escorted  while  at  JPL.  Access 
to  JPL  will  be  limited  to  those  who  show 
proper  photo  identification  and  who 
have  made  prior  arrangements  to  attend. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
-  to  sign  a  visitor's  register. 

June  W.  Edwards, 

,    Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  03-3509  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is.giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  three  currently  approved 
information  collections.  The  first 
information  collection  is  used  for 
requesting  permission  to  use  privately 
owned  equipment  to  microfilm  archival 
holdings  in  the  National  Archives  of  the 
United  States  and  Presidential  libraries. 


The  second  information  collection  is 
used  for  requesting  permission  to  film, 
photograph,  or  videotape  at  a  NARA 
facility  for  news  purposes.  The  third 
information  collection  is  used  ioj 
requesting  permission  to  use  NARA 
facilities  for  events.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  conunents  must  be 
received  on  or  before  April  14,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694  or 
fax  nimiber  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  wiU  be  siunmarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  Request  to  Microfilm  Records. 

OMB  number:  3095-0017. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  in  the  National 
Archives  of  the  United  States  or  a 
Presidential  library  for  • 

micropublication. 

Estimated  number  of  respondents:  5. 


Estimate^  time  per  response:'lO 
hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
permission  to  microfilm  records). 

Estimated  total  annual  burden  hours: 
50, 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.92.  The 
collection  is  prepared  by  companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  with  privately-owned 
equipment.  NARA  uses  the  information  . 
to  determine  whether  the  request  meets 
the  criteria  in  36  CFR  1254.94,  to 
evaluate  the  records  for  filming,  and  to 
schedule  use  of  the  limited  space 
available  for  filming. 

2.  Title:  Request  to  film,  photograph, 
or  videotape  at  a  NARA  facility'  for  news 
purposes. 

OMB  number:  3095-0040. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  number  of  respondents: 
660. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
110. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1280.48.  The 
collection  is  prepared  by  organizations 
that  wish  to  film,  photograph,  or 
videotape  on  NARA  property  for  news 
purposes.  NARA  needs  die  information 
to  determine  if  the  request  complies 
with  NARA's  regulation,  to  ensure 
protections  of  archival  holdings,  and  to 
schedule  the  filming  appointment. 

3.  Title:  Request  to  use  NARA 
facilities  for  events. 

OMB  number:  3095-0043. 

Agency  form  number:  NA  16008. 

Type  of  review:  Regular. 

Affected  public:  Not-for-profit 
institutions,  individuals  or  households, 
business  or  other  for-profit.  Federal 
government. 

Estimated  number  of  respondents:  52. 

Estimated  time  per  response:  30 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
26. 

Abstract:  The  information  collection 
is^rescribed  by  36  CFR  1280.74.  The 
collection  is  prepared  by  organizations 
that  wish  to  use  NARA  public  areas  for 
an  event.  NARA  uses  the  information  to 
determine  whether  or  not  we  can 
accommodate  the  request  and  to  ensure 
that  the  proposed  event  complies  with 
NARA  regulations. 


r 
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Dated:  February  6,  2003. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

(FR  Doc.  03-3451  Filed  2-11-03;  8:45  ami 

BILUNQ  COOe  791S-01-P 


NATIONAL  FOUNDATION  FOF^THE 
ARTS  AND  HUMANITIES 

IMLS  Survey  of  Educational  and 
Training  Opportunities  Available  for 
Library  Support  Staff  in  ttie  U.S.:  Pre- 
professionais,  Paraprofessionais,  * 
Library  Technicians;  Submission  for 
0MB  Review,  Comment  Request 

AGENCY:  Institute  of  Museum  and 
Library  Services. 

ACTION:  Notice  of  requests  for  New 
Information  Collection  Approval. 

summary:  The  Institute  of  Museum  and 
Library  Studies  (IMLS)  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
November  29.  2002,  allowing  for  a  60- 
day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  3D  days  for  public 
comment  until  March  14,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  for  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


FOR  FURTHER  INFORMATION  CONTACT: 
Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn.:  OMB  Desk  Officer  for  Education, 
Office  of  Management  and  Budget, 
Room  10235.  Washington.  DC  20503 
(202)  395-7316. 

ADDRESSES:  For  a  copy  of  the  form 
contact:  Mamie  Bittner.  Director  of 
Legislative  and  Public  Affairs.  Institute 
of  Museum  and  Library  Services.  1100 
Pennsylvania  Ave.,  NW.,  Room  510, 
Washington.  DC  20506. 
Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/ collection: 
Survey  of  Education  and  Training 
Opportunities  for  Pre-ZParaprofessional 
Library  (Support)  Staff 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
No  form  number.  Institute  of  Museum 
and  Library  Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Institutions  offering 
education  programs  or  providing 
training  courses  targeted  to  pre-/ 
paraprofessional  library  (support)  staff 
including  academic  institutions,  state 
library  agencies,  library  associations, 
library  consortia  or  cooperatives,  and 
commercial  training  entities. 

Other  Select  coimty  library  systems 
and  individual  libraries. 

This  collection  will  help  to  identify 
and  describe  programs  (e.g..  associate 
degrees;  bachelor  degrees;  certificates) 
and  individual  course/training  offerings 
that  are  targeted  toward  non-MLS- 
degreed  library  workers.  A  major 
outcome  of  this  project  will  be  an 
inventory  of  resources  for  the  library 
community  to  help  identify  specific 
programs/instruction.  By  identifying  the 
population  of  organizations 
administering  paraprofessional  training 
and  by  describing  the  kinds  of  courses 
offered,  this  study  will  draw  attention  to 
topics  (and  areas  of  the  country)  where 
this  type  of  education  and  training 
coursework  is  and  is  not  available. 

The  resulting  baseline  inventory  will 
be  used  to  document  the  adequacy  of — 
and  analyze  trends  within— educational 
and  training  programs  and  courses 
throughout  the  United  States  designed 
to  develop  library  staff  who  do  not 
currently  possess  a  Master's  in  Library 
Science  (MLS)  degree.  Within  the 
limitations  of  any  one  study,  we  will 
seek  ways  to  identify  how  these 
institutions  strive  to  advance  the  library 
support  staff  worker  beyond  current 
positions,  responsibilities,  or 


capabilities.  Through  this  research 
effort,  we  will  attempt  to  isolate 
elements  that  contribute  to  success  and 
highlight  those  that  have  incorporated 
these  factors  into  their  programs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  300  respondents.  It  is  estimated 
that  eacb  survey  will  take  0.5  hours  (30 
minutes  to  complete)  and,  as  the  average 
respondent  will  have  two  programs  or 
courses  for  which  to  complete  a  survey, 
the  average  respondent  will  require  one 
hour  to  complete  the  data  collection. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  survey  is  300  annual 
burden  hours. 

Dated:  February  4,  2003. 
Mamie  Bittner, 

Department  Clearance  Officer,  Institute  of 
Museum  and  Library  Services. 
IFR  Doc.  03-3422  Filed  2-11-03;  8:45  am) 

aiUINO  COOC  703e-01-M 


NUCLEAn  REGULATORY 
COMMISSION 

Advisory  Committae  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Safeguards  and  Security;  Notice  of 
Meeting 

For  the  closed  meeting  of  the  ACRS 
Subcommittee  on  Safeguards  and 
Security  scheduled  for  February  21, 
2003,  starting  time  has  been  changed  to 
8:30  a.m.  instead  of  1  p.m.  in  the  NRC 
Auditorium,  11545  Rockville  Pike, 
Rockville,  Maryland. 
'   Notice  of  this  meeting  was  published 
in  the  Federal  Register  on  Tuesday, 
February  4,  2003  (68  FR  5667).  All  other 
items  pertaining  to  this  meeting  remain 
the  same  as  previously  published. 

Further  information  contact  Dr. 
Richard  P.  Savio  (telephone  301/415- 
7363)  between  7:30  a.m.  and  4:15  p.m. 
(ET). 

Dated:  February  5,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
(FR  Doc.  03-3483  Filed  2-11-03;  8:45  am) 

BILUNQ  COOe  7S80-01-P 


POSTAL  RATE  COMMISSION 
Plant  Tours 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  Commission  tours. 


SUMMARY:  A  Postal  Rate  Commissioner 
and  several  advisory  staff  members  will 
tour  postal  and  mailers'  facilities  in 
February  and  March.  The  purpose  of  the 
tours  is  to  observe  printing  and  mailing 
operations. 

DATES:  1.  February  13,  2003:  Dulles, 
Virginia  postal  facility  (anticipated  for 
staff  only). 

2.  March  3,  2003:  Postal  facility  and 
Quebecor  World,  Inc. 

3.  March  4,  2003:  Postal  facility  and 
R.R.  Donnelley  Logistics. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfinan,  General  Counsel, 
Postal  Rate  Commission,  200-789-6818. 

Steven  W.  Williams, 

Secretary. 

[FR  Doc.  03-3452  Filed  2-11-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Rule  204-3— SEC  File  No.  270-42,  OMB 

Control  No.  3235-0047 
Rule  203-2  and  Form  ADV-W— SEC  File 

No.  270-40,  OMB  Control  No.  3235- 

0313 
Rule  203-3  and  Form  ADV-H— SEC  File 
No.  270-481,  OMB  Control  No.  3235-0538 
Rule  0-2  and  Form  ADV-NR— SEC  File 

No.  270-241,  OMB  Control  No.  3235- 

0240 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

llie  tide  for  the  collection  of 
information  is  "Rule  204-3  under  the 
Investment  Advisers  Act  of  1940."  Rule 
204-3.  the  "brochure  rule,"  currently 
requires  an  investment  adviser  to 
deliver,  or  offer,  to  prospective  clients  a 
disclosure  statement  containing 
specified  information  as  to  the  business 
practices  and  background  of  the  adviser. 
The  brochure  assists  the  client  in 
determining  whether  to  retain,  or 
continue  employing,  the  adviser.  Rule 
204-3  also  currently  requires  that  an 
investment  adviser  .deliver,  or  offer,  its 


brochure  on  an  annual  basis  to  existing 
clients  in  order  to  provide  them  with 
cxirrent  information  about  the  adviser. 
On  April  5.  2000.  the  Commission 
proposed  amendments  to  rule  204-3  in 
conjunction  with  amendments  to  Form 
ADV.  The  proposed  amendments  to  rule 
204-3  would  require  SEC-registered 
advisers  to  deliver  their  brochure  and 
appropriate  brochure  stipplements  at 
the  start  of  the  advisory  relationship, 
and  to  offer  to  deliver  the  brochure  and 
brochure  supplements  annually.  The 
proposed  rule  amendments  also  would 
require  that  advisers  deliver  updates  to 
the  brochure  and  brochure  supplements 
to  clients  whenever  information  in  the 
brochure  becomes  materially  inaccurate. 
The  updates  could  take  the  form  of  a 
reprinted  brochiu*e  or  a  "sticker" 
containing  the'updated  information. 

The  respondents  to"  this  information 
collection  would  be  each  investment 
adviser  registwed  with  the  Commission. 
The  Commission  has  estimated  that 
compliance  with  proposed  rule  204-3 
would  impose  a  burden  of 
approximately  694  hours  annually 
based  on  an  average  adviser  having  670 
clients.  Based  on  this  figure,  the 
Commission  estimates  a  total  annual 
burden  of  5,412,643  hours  for  this 
collection  of  information. 

The  title  for  the  collection  of 
information  is  "Rule  203-2  and  Form 
ADV-W  under  the  Investment  Advisers 
Act  of  1940."  Rule  203-2  under  the 
Investment  Advisers  Act  of  1940 
establishes  procedures  for  an 
investment  adviser  to  withdraw  its 
registration  with  the  Commission.  Rule 
203-2  requires  every  person 
withdrawing  from  investment  adviser 
registration  with  the  Commission  to  file 
Form  ADV-W  electronically  on  the 
Investment  Adviser  Registration 
Depository  ("lARD  ").  The  purpose  of 
the  information  collection  is  to  notify 
the  Commission  and  the  public  when  an 
investment  adviser  withdraws  its 
pending  or  approved  SEC  registration. 
Typically,  an  investment  adviser  files  a 
Form  ADV-W  when  it  ceases  doing 
business  or  when  it  is  ineligible  to 
remain  registered  with  the  Commission. 

The  respondents  to  the  collection  of 
information  are  all  investment  advisers 
that  are  registered  with  the  Commission 
or  have  applications  pending  for 
registration.  The  Commission  has 
estimated  that  compliance  with  the 
requirement  to  complete  Form  ADV-W 
imposes  a  total  burden  of  approximately 
0.75  hours  (45  minutes)  for  an  adviser 
filing  for  full  withdrawal  and 
approximately  0.25  hours  (15  minutes) 
for  an  adviser  filing  for  partial 
withdrawal.  Based  on  historical  filings, 
the  Commission  estimates  that  there  are 


approximately  500  respondents 
annually  filing  for  full  withdrawal  and 
approximately  500  respondents 
annually  filing  for  partial  withdrawal. 
Based  on  these  estimates,  the  total 
estimated  annual  burden  would  be  500 
hours  ((500  respondents  x  .75  hours)  + 
(500  respondents  x  .25  hours)). 

The  title  for  the  collection  of 
information  is  "Rule  203-3  and  Form 
ADV-H  imder  the  Investment  Advisers 
Act  of  1940."  Ride  203-3  under  the 
Investment  Advisers  Act  of  1940 
establishes  procedures  for  an 
investment  adviser  to  obtain  a  hardship 
exemption  from  the  electronic  filing 
requirements  of  the  Investment  Advisers 
Act.  Rule  203-3  requires  every  person 
requesting  a  hardship  exemption  to  file 
Form  ADV-H  with  the  Commission. 
The  purpose  of  this  collection  of 
information  is  to  permit  advisers  to  ■ 
obtain  a  hardship  exemption,  on  a 
permanent  or  temporary  basis,  to  not 
complete  an  electronic  filing.  The 
temporary  hardship  exemption  permits 
advisers  to  make  late  filings  due  to 
unforeseen  computer  or  software 
problems,  while  the  continuing 
hardship  exemption  permits  advisers  to 
submit  all  required  electronic  filings  on 
hard  copy  for  data  entry  by  the  operator 
ofthelARD. 

The  respondents  to  the  collection  of 
information  are  all  investment  advisers 
that  are  registered  with  the  Commission. 
The  Commission  has  estimated  that 
compliance  with  the  requirement  to 
complete  Form  ADV-H  imposes  a  total 
burden  of  approximately  1  hoiu'  for  an 
adviser.  Baseid  on  our  experience  with 
hardship  filings,  we  estimate  that  we 
will  receive  10  Form  ADV-H  filings 
armually.  Based  on  the  60  minute  per 
respondent  estimate,  the  Commission 
estimates  a  total  annual  burden  of  10 
hours  for  this  collection  of  information. 

The  title  for  the  collection  of 
information  is  "Rule  0-2  and  Form 
ADV-NR  under  the  Investment  Advisers " 
Act  of  1940."  Ride  0-2  and  Form  ADV- 
NR  facilitate  service  of  process  to  non- 
resident investment  advisers  and  their 
non-resident  general  partners  or  non- 
resident managing  agents.  The  Form 
requires  these  persons  to  designate  the 
Commission  as  agent  for  service  of 
process.  The  purpose  of  this  collection 
of  information  is  to  enable  the 
commencement  of  legal  and  or 
regulatory  actions  against  investment 
advisers  that  are  doing  business  in  the 
United  States,  but  are  not  residents. 

The  respondents  to  this  information 
collection  would  be  each  noq-resident 
general  partner  or  managing  agent  of  an 
SEC-registered  adviser.  The  Conutiission 
has  estimated  that  compliance  with  the 
requirement  to  complete  Form  ADV-NR 
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imposes  a  total  burden  of  approximately 
1  hour  for  an  adviser.  Based  on  our 
experience  with  these  filings,  we 
estimate  that  we  will  receive  15  Form 
ADV-NR  Hlings  annually.  Based  on  the 
60  minute  per  respondent  estimate,  the 
Commission  estimates  a  total  annual 
burden  of  15  hours  for  this  collection  of 
information. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  pragtical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW  Washington,  DC  20549. 

Dated:  February  6,  2003. 
Margaret  H.  McFarland,  * 

Deputy  Secretary. 
(FR  Doc.  03-3490  Filed  2-11-03;  8:45  am) 

BHJJNQ  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Form  N-23C-1— SEC  File  No.  270-230, 

OMB  Control  No.  3235-O230; 
Rule  19a-l— SEC  FUe  No.  270-240,  OMB 

Control  No.  3235-0216: 
Rule  22d-l— SEC  File  No.  270-275,  OMB 

Control  No.  3235-0310; 
Rule  30b2-l— SEC  File  No.  270-213.  OMB 

Control  No.  3235-0220; 
Form  ADV-E— SEC  File  No.  270-318. 

OMB  Control  No.  3235-0361; 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 


collections  of  information  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  23(c)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
23(c)]  ("Investment  Company  Act"  or 
"Act")  prohibits  a  registered  closed-end 
investment  company  ("closed-end 
fund"  or  "fund")  from  purchasing  any 
security  it  issues  except  on  a  securities 
exchange,  pursuant  to  tender  offers,  or 
under  such  other  circiunstances  as  the 
Commission  may  permit  by  rules  or 
orders  designed  to  ensure  that 
purchases  are  made  in  a  manner  that 
does  not  unfairly  discriminate  against 
any  holders  of  the  securities  to  be 
purchased.  Rule  23c-l  (17  CFR 
270.23C-1)  under  the  Act  permits  a 
closed-end  fund  that  meets  certain 
requirements  to  repurchase  its  securities 
other  than  on  an  exchange  or  pursuant 
to  a  tender. 

A  registered  closed-end  fund  that 
relies  on  Rule  23c-l  may  purchase  its 
securities  for  cash  if,  among  other 
conditions  set  forth  in  the  rule,  certain 
conditions  are  met:  (i)  Payment  of  the 
purchase  price  is  accompanied  or 

S receded  by  a  written  confirmation  of 
le  purchase;  (ii)  the  purchase  is  made 
at  a  price  not  above  the  market  value, 
if  any,  of  the  asset  value  of  the  seciuity, 
whichever  is  lower,  at  the  time  of  the 
purchase;  and  (iii)  if  the  security  is 
stock,  the  issuer  has,  within  the 
preceding  six  months,  informed 
stockholders  of  its  intention  to  purchase 
stock  of  the  class  by  letter  or  report 
addressed  to  all  the  stockholders  of  the 
class. 

Ih  addition,  the  issuer  must  file  with 
the  Commission,  on  or  before  the  tenth 
day  of  the  month  following  the  date  in 
which  the  piuchase  occurs,  two  copies 
of  Form  N-23C-1.  The  form  requires  the 
issuer  to  report  all  piu-chases  it  has 
made  during  the  month,  together  with  a 
copy  of  any  written  solicitation  to 
purchase  securities  imder  Rule  23c-l 
sent  or  given  diu-ing  the  month  by  or  on 
behalf  of  the  issuer  to  ten  or  more 
persons. 

The  purpose  of  Rule  23c-l  is  to 
protect  shareholders  of  closed-end 
funds  from  fraud  in  connection  with  the 
repurchase  by  funds  of  their  own 
securities.  The  purpose  of  the  rule's 
requirement  that  the  fund  file  Form  N- 
23C-1  with  the  Commission  is  to  allow 
the  Commission  to  monitor  funds' 
repurchase  of  securities  as  well  as  any 
written  solicitation  used  by  the  fund  to 
effect  those  repurchases,  and  to  make 
that  information  available  to  the  public. 
Investors  may  seek  this  information 
when  determining  whether  to  invest  in 
certain  funds.The  Requirement  to  file 
Form  N-23C-1  applies  to  a  closed-end 


fund  only  when  the  fund  has 
repurchased  its  securities.  If  the 
information  provided  in  the  form  were 
collected  less  frequently  than  a  month 
after  repurchases  occur,  the  Commission 
and  investing  public  would  lack  current 
information  about  closed-end  funds  that 
repurchase  their  own  securities. 

Commission  staff  estimates  that  each 
year  approximately  30  closed-end  funds 
use  the  repurchase  procedures  under 
Rule  23c-l,  and  that  these  funds  file  a 
total  of  180  forms  each  year.  The 
number  of  forms  filed  by  each  fund 
ranges  from  1  to  12  depending  on  the 
number  of  months  in  which  the  fund 
repurchases  its  securities  under  Rule 
23c-l.  Commission  staff  estimates  that 
each  response  requires  1  burden  hoiu  to 
prepare  and  file  Form  N-23C-1  with  a 
copy  of  any  written  solicitation  to 
purchase  securities  under  the  rule  (if 
necessary).^  The  total  annual  burden  of 
the  rule's  paperwork  requirements  is 
estimated  to  be  180  hours. 

Section  19(a)  (15  U.S.C.  80a-19(a)l  of 
the  Investment  Company  Act  makes  it 
unlawful  for  any  registered  investment 
company  to  pay  any  dividend  or  similar 
distribution  from  any  soiuce  other  than 
the  company's  net  income,  unless  the 
payment  is  accompanied  by  a  v^rritten 
statement  to  the  company's 
shareholders  which  adequately 
discloses  the  soiuces  of  the  payment. 
Section  19(a)  authorizes  the 
Commission  to  prescribe  the  form  of  the 
statement  by  rule. 

Rule  19a-l  (17  CFR  270.19a-l)  imder 
the  Act  is  entitled:  "Written  Statement 
to  Accompany  Dividend  Payments  by 
Management  Companies."  Rule  19a-l 
sets  forth  specific  requirements  for  the 
information  that  must  be  included  in 
statements  made  under  Section  19(a)  by 
registered  investment  companies.  The 
rule  requiresrthat  the  statement  indicate 
what  portions  of  the  payment  are  made 
from  net  income,  net  profits  and  paid- 
in  capital.^  When  any  part  of  the 
payment  is  made  from  net  profits,  the 
rule  requires  that  the  statement  disclose 
certain  other  information  relating  to  the 
appreciation  or  depreciation  of  portfolio 
securities.  If  an  estimated  portion  is 


>  The  burden  hour  estimates  are  based  upon 
consultation  with  lawyers  and  accountants  familiar 
with  the  practices  of  fund  boards  and  the  staff  of 
investment  advisers. 

2  Rule  19a-l  requires,  among  other  things,  that 
every  written  statement  made  under  Section  19  of 
the  Act  by  or  on  behalf  of  a  management  company 
clearly  indicate  what  portion  of  the  payment  per 
share  is  made  from  the  following  sources:  net 
income  for  the  current  or  preceding  fiscal  year,  or 
accumulated  undistributed  net  income,  or  both,  not 
including  in  either  case  profits  or  losses  from  the 
sale  of  securities  or  other  properties;  accumulated 
undistributed  net  profits  from  the  sale  of  securities 
or  other  properties:  and  paid-in  surplus  or  other 
capital  source. 


subsequently  determined  to  be 
significantly  inaccurate,  a  correction 
must  be  made  on  a  statement  made 
under  Section  19(a)  or  in  the  first  report 
to  shareholders  following  the  discovery 
of  the  inaccuracy.  The  purpose  of  Rule 
19a-l  is  to  afford  fund  shareholders 
adequate  disclosure  of  the  sources  from 
which  dividend  payments  are  made. 

The  Commission  staff  estimates  that 
approximately  8,400  portfolios  of 
management  companies  may  be  subject 
to  Rule  19a-l  each  year.'  The  total 
average  annual  burden  for  Rule  19a-l 
per  portfolio  is  estimated  to  be 
approximately  30  minutes.'*  The  total 
annual  burden  for  all  portfolios  is 
therefore  estimated  to  be  approximately 
4,200  burden  hours. 

Rule  22d-l  (17  CFR  270.22d-l]  under 
the  Act  provides  registered  investment 
companies  that  issue  redeemable 
securities  an  exemption  from  Section 
22(d)  of  the  Investment  Company  Act  to 
the  extent  necessary  to  permit 
scheduled  variations  in  or  elimination 
of  the  sales  load  on  fund  securities  for 
particular  classes  of  investors  or 
transactions,  provided  certain 
conditions  are  met.  The  rule  imposes  an 
annual  burden  per  series  of  a  fund  of 
approximately  15  minutes,  so  that  the 
total  annual  burden  for  the 
approximately  6,100  series  of  funds  that 
might  rely  on  the  rule  is  estimated  to  be 
1,525  hours. 

Rule  30h2-l  (17  CFR  30b2-l]  under 
the  Investment  Company  Act  requires 
the  filing  of  four  copies  of  every 
periodic  or  interim  report  transmitted 
by  or  oh  behalf  of  any  registered 
investment  company  to  its 
stockholders.^  This  reqiurement  ensures 
that  the  Commission  has  information  in 
its  files  to  perform  its  regidatory 
functions  and  to  apprise  investors  of  the 
operational  and  financial  condition  of 
registered  investment  companies.^ 


3  The  Commission  staff  estimates  that  there  are 
approximately  3,800  registered  investment 
companies  that  are  "management  companies"  as 
defined  by  the  Act,  and  each  may  have  one  or  more 
separate  portfolios  that  report  dividends  to 
shareholders.  The  Commission's  records  indicate 
that  those  3,800  management  companies  have 
approximately  8.400  portfolios  that  report  paying 
dividends,  and  so  may  be  subject  to  Rule  19a-l. 

*  According  to  respondents,  no  more  than 
approximataly  15  minutes  is  needed  to  make  the 
determinations  required  by  the  rule  and  include  the 
required  information  in  the  shareholders'  dividend 
statements.  The  Commission  staff  estimates  that,  on 
average,  each  portfolio  mails  two  notices  per  year 
to  meet  the  requirements  of  the  rule,  for  an  average 
total  aimual  burden  of  approximately  30  minutes. 

*  Most  filings  are  made  via  the  Commission's 
electronic  filing  system;  therefwe.  paper  filings 
under  Rule  30b2-l  occur  only  in  exceptional 
circumstances.  Electronic  filing  eliminates  the  need 
for  multiple  copies  of  filings. 

*  Annual  and  periodic  reports  to  the  Commission 
become  part  of  its  public  files  and,  therefore,  are 


It  is  estimated  that  approximately 
3,700  registered  management 
investment  companies  are  required  to 
send  reports  to  stockholders  at  least 
twice  annually.  In  addition,  under 
recently  proposed  amendments  to  Rule 
30b2-l,  if  adopted,  each  registered 
investment  company  would  be  required 
to  file  with  the  Commission  new  form 
N-CSR,  certifying  the  financial 
statements.  The  annual  burden  of  filing 
the  reports  is  included  in  the  burden 
estimate  of  form  N-CSR. 

Form  ADV-E  (17  CFR  279.8)  is  the 
cover  sheet  for  accountant  examination 
certificates  filed  pursuant  to  Rule 
206(4)-2  under  the  Investment  Advisers 
Act  by  investment  advisers  retaining 
custody  of  client  securities  or  funds. 
Registrants  each  spend  approximately 
three  minutes,  annually,  complying 
vnth  the  requirements  of  the  form. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  bom  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burdens  of 
the  collections  of  information;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burdens  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  youi  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  February  5,  2003. 
Mai^garet  H.  McFariand,  < 

Deputy  Secretary. 

(FR  Doc.  03-3491  Filed  2-11-03;  8:45  am) 

BILLING  CODE  SOIO-OI-T  ■ 


available  for  use  by  prospective  investors  and 
stockholders. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  CollectkNi;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extensim: 

Rule  15g-3.  SEC  File  No.  270-346.  OMB 

Control  No.  3235-0392; 
Rule  15g-4.  SEC  File  No.  270-347,  OMB 

Control  No.  3235-0393; 
Rule  15g-5,  SEC  File  No.  270-348  OMB, 

Control  No.  3235-0394; 
Rules  17Ad-6  and  17Ad-7,  SEC  File  No. 

270-151,  OMB  ConUx)!  No.  3235-0291. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

•  Rule  15g-3  Broker  or  Dealer 
Disclosure  of  Quotations  and  other 
Information  Relating  to  the  Penny  Stock 
Market. 

Rvde  15g-3  under  the  Securities 
Exchange  Act  of  1934  (the  '.'Exchange 
Act")  requires  that  brokers  and  dealers 
disclose  to  customers  current  quotation 
prices  or  similar  market  information  in 
connection  with  transactions  in  penny 
stocks.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  100  hours  annually  to 
comply  with  the  rule. 

•  Rule  15g-4  Disclosure  of 
compensation  to  brokers  or  dealers. 

Rule  15g-4  under  the  Exchange  Act 
requires  brokers  and  dealers  effecting  ' 
transactions  in  penny  stocks  for  or  with 
customers  to  disclose  the  amount  of 
compensation  received  by  the  broker- 
dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  annually  to  comply 
with  the  rule. 

•  Rule  15g-5  Disclosure  of 
compensation  of  associated  persons  in 
connection  with  penny  stock 
transactions. 

Rule  15g-5  imder  the  Exchange  Act 
requires  brokers  and  dealers  to  disclose 
to  customers  the  amount  of 
compensatibn  to  be  received  by  their 
sales  agents  in  connection  with  penny 
stock  transactions.  This  rule  was 
adopted  by  the  Commission  to  increase 
the  level  of  disclosure  to  investors 
concerning  penny  stocks  generally  and 
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specific  penny  stock  transactions.  It  is 
estimated  that  approximately  270 
respondents  incur  an  average  burden  of 
100  hoius  annually  to  comply  with  the 
rule.  The  total  annual  reporting  and 
recordkeeping  burden  will  be  27,000 
burden  hours. 

•  Rules  17Ad-6  and  17Ad-7 
Recordkeeping  requirements  for  transfer 
agents 

Rule  17Ad-6  under  the  Exchange  Act 
requires  every  registered  transfer  agent 
to  make  and  keep  current  records  about 
a  variety  of  information,  such  as:  (!) 
Specific  operational  data  regarding  the 
time  taken  to  perform  transfer  agent 
activities  (to  ensure  compliance  with 
the  minimum  performance  standards  in 
Rale  17Ad-2  (17  CFR  240.1 7Ad-2));  (2) 
written  inquiries  and  requests  by 
shareholders  and  broker-dealers  and 
response  time  thereto;  (3)  resolutions, 
contracts  or  other  supporting  dociunents 
<:oncerning  the  appointment  or 
termination  of  the  transfer  agent;  (4) 
stop  orders  or  notices  of  adverse  claims 
to  the  securities;  and  (5)  all  canceled 
•registered  securities  certificates. 

Rule  17Ad-7  ujtider  the  Exchange  Act 
requires  each  registered  transfer  agent  to 
retain  the  records  specified  in  Rule 
17Ad-6  in  an  easily  accessible  place  for 
a  period  of  six  months  to  six  years, 
depending  on  the  type  of  record  or 
document.  Rule  17Ad-7  also  specifies 
the  manner  in  which  records  may  be 
maintained  using  electronic,  microfilm, 
and  microfiche  storage  methods. 

These  recordkeeping  requirements 
ensure  that  all  registered  transfer  agents 
are  maintaining  the  records  necessary  to 
monitor  and  keep  control  over  their  own 
performance  and  for  the  Commission  to 
adequately  examine  registered  transfer 
agents  on  an  historical  basis  for 
compliance  with  applicable  rules. 

We  estimate  that  approximately  1,000 
registered  transfer  agents  will  spend  a 
total  of  500,000  hours  per  year 
complying  with  Rules  l7Ad-6  and 
17Ad-7.  Based  on  average  cost  per  hour 
of  $50,  the  total  cost  of  compliance  with 
Rule  17Ad-6  is  $25,000,000. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performemce  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will^be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  February  4.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-3492  Filed  2-11-03;  8:45  am] 
BILUNG  CODE  M1(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension: 

Form  U-3A-2.  SEC  File  No.  270-83,  OMB 

Control  No.  3235-0161; 
Form  U-13-60,  SEC  File  No.  270-79,  OMB 

Control  No.  3235-0153. 

Notice  is  hereby  given  that,  piwsuant 
to  the  Paperwork  Reduction  Act  of  1995  . 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Part  259.402  [17  CFR  259.402]  under 
the  Public  Utility  Holding  Company  Act 
of  1935,  as  amended  ("Act"),  15  U.S.C. 
79,  et  seq.,  requires  that  public  utility 
holding  companies  that  are  exempt  from 
regulation  under  the  Act  file  an  annual 
financial  statement  on  Form  U-3A-2. 

Rule  2  under  the  Act,  which 
implements  Section  3  of  the  Act 
requires  the  information  collection 
prescribed  by  Form  U-3A-2.  The 
Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  of  collections  for  Form  U-3A-2 
is  227.5  hours  (91  responses  x  2.5  hours 
=  227.5  hours). 

Part  259.313  [17  CFR  259.313]  under 
the  Public  Utility  Holding  Company  Act 
of  1935,  as  amended  ("Act"),  15  U.S.C. 
79,  et  seq.,  generally  mandates 
standardized  accounting  and  record 
keeping  for  mutual  and  subsidiary 
service  companies  of  registered  holding 
companies  and  the  filing  of  annual 
financial  reports  on  Form  U-13-60. 


Rules  93  and  94  under  the  Act,  which 
implement  Section  13  of  the  Act, 
require  the  information  collection  ' 

prescribed  by  Form  U-13-60.  The 
Commission  estimates  that  the  total 
aimual  reporting  and  recordkeeping 
burden  of  collections  for  Form  U-13-60 
is  877.5  hours  (65  responses  x  13.5 
hours  =  877.5  hours). 

The  estimate  of  average  burden  hours 
are  made  for  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  representative 
survey  or  study  of  the  costs  of 
complying  with  the  requirements  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  conunents 
to  Keimeth  A.  Fogash.  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  February  5.  2003. 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  03-3493  Filed  2-11-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
25928;  812-12366] 

Oppenheimer  Select  Managers,  etal.; 
Notice  of  Application 

February  6.  2003. 

agency:  Securities  and  Exchange 
Commission  ("Conunission"). 
action:  Notice  of  application  imder       , 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act,  as  well  as  certain 
disclosure  requirements. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit  them 


to  enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval  and  would  grant 
relief  from  certain  disclosure 
requirements. 

Applicants:  Oppenheimer  Select 
Managers  ("Select  Managers")  and 
Oppenheimer  Funds,  Inc.  ("OFl"). 

Filing  Dates:  The  application  was 
filed  on  December  18,  2000  and 
amended  on  February  6,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  3,  2003,  and 
should  be  accompanied  by  proof  of 
"    service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawryers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
AOOflESSES:  Secretary,  Conunission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  6803  South 
Tucson  Way,  Englewood,  CO  80112. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siumnary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Select  Managers,  a  business  trust 
organized  under  the  laws  of 
Massachusetts,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  Select  Managers  is 
currently  comprised  of  six  series  (each 
a  "Series"), ^  each  with  a  different 
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'  Applicants  also  request  relief  with  respect  to 
futiire  series  of  Select  Managers  and  any  future 
registered  open-end  management  investment 
companies  or  series  thereof  that  (a)  are  advised  by 
OFI  or  an  entity  controlling,  controlled  by  or  under 
common  control  with  OFI,  (b)  use  the  multi- 
manager  structure  as  described  in  the  application, 
and  (c)  comply  with  the  terms  and  conditions  stated 
in  the  application  (included  in  the  term  "Series"). 
Select  Managers  is  the  only  existing  investment 
company  that  currently  intends  to  rely  on  the  order. 
If  the  name  of  any  Series  contains  the  name  of  a 
Subadviser  (as  defined  below),  it  will  be  preceded 
by  OFI. 


investment  objective  and  policies. 
Shares  of  some  Series  may  be  sold  as  a 
fimding  option  for  variable  life 
insiu-ance  policies  and  variable  annuity 
contracts  issued  by  an  insiu^nce 
company. 

2.  OFI  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  oi  1940.  OFI  ciurently  serves  as 
investment  adviser  to  each  Series. 

3.  Select  Managers  (on  behalf  of  each 
Series)  has  entered  into  separate 
investment  management  agreements 
with  OFI  (each,  an  "Advisory 
Agreement")  that  were  approved  by 
Select  Manager's  board  of  trustees 
("Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  either  the  initial  shareholder  of  the 
Series  (before  the  Series'  shares  are 
offered  to  the  public)  or  the  Series' 
public  shareholders.^ 

4.  OFI  may  delegate  day-to-day 
portfolioynanagement  responsibilities 
for  a  Series  by  entering  into  an 
investment  subadvisory  agreement 
("Subadvisory  Agreement")  with  a 
subadviser  ("Subadviser"),  subject  to 
Board  approval.  OFI  monitors  and 
evaluates  the  Subadvisers  and 
recommends  to  the  Board  their  hiring, 
retention  or  termination.  Subadvisers 
recommended  to  the  Board  by  OFI  are 
selected  and  approved  by  the  Board, 
including  a  majority  of  the  Independent 
Trustees.  Each  Subadviser's  fees  are 
paid  by  OFI  out  of  the  management  fees 
received  by  OFI  imder  its  Advisory 
Agreement. 

5.  Applicants  request  relief  to  permit 
OFI.  subject  to  Board  approval,  to  enter 
into  and  materially  amend  Subadvisory 
Agreements  without  shareholder 
approval.  The  requested  relief  will  not 
extend  to  a  Subadviser  that  is  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  of  Select  Managers  or 
OFI.  other  than  by  reason  of  serving  as 
a  Subadviser  to  one  or  more  of  the 
Series  ("Affiliated  Subadviser"). 

6.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  each  Series  to  disclose  fees  paid 

^  by  OFI  to  the  Subadvisers.  An 
exemption  is  requested  to  permit  the 
Series  to  disclose  (as  both  a  dollar 
amoiuit  and  as  a  percentage  of  a  Series' 
net  assets):  (a)  Aggregate  fees  paid  to 
OFI  and  Affiliated  Subadvisers.  and  (b) 
aggregate  fees  paid  to  the  Subadvisers 
other  than  Affiliated  Subadvisers 


*The  term  "shareholder"  includes  variable  life 
insurance  policy  and  variable  annuity  contract 
owners  that  are  unitholders  of  any  separate  account 
for  which  a  Series  serves  as  a  funding  medium. 


("Aggregate  Fee  Disclosure").  If  a  Series 
employs  an  Affiliated  Subadviser,  the 
Series  will  provide  separate  disclosure 
of  any  fees  paid  to  the  Affiliated 
Subadviser. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment       ""- 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of'a  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-lA  is  the  registration, 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3)  of  Form  N-lA 
requires  disclosure  of  the  method  and 
amount  of  the  investment  adviser's 
compensation. 

3.  Rule  20a-l  imder  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the"  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Items  22(c)(l)(ii).  22(cJ(l)(iii),  22(c)(8). 
and  22(c)(9)  of  Schedule  14A,  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  vvill  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser,"  the  "aggregate 
amount  of  the  investment  adviser's  fee," 
a  description  of  the  "terms  of  the 
contract  to  be  acted  upon,"  and,  if  a 
change  in  the  advisory  fee  is  proposed, 
the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees. 

4.  Form  N-SAR  is  the  semi-aimual 
report  filed  with  the  Conunission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Subadvisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
G7.2(a).  (b)  and  (c)  of  Regidation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 

fees. 

6.  Sfection  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  seciuity,  or  transaction  or  any 
class  or  classes  of  persons,  securities  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
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in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  By  investing  in  a  Series, 
shareholders  will  in  effect  hire  OFI  to 
manage  the  Series'  assets  through 
monitoring  and  evaluation  of 
Subadvisers  rather  than  by  hiring  its 
own  employees  to  directly  manage 
assets.  Applicants  contend  that 
requiring  shareholder  approval  of 
Subadvisory  Agreements  would  impose 
unnecessary  costs  and  delays  on  the 
Series  and  may  preclude  OFI  from 
acting  promptly  in  a  manner  considered 
advisable  by  the  Board.  Applicants  note 
that  each  Advisory  Agreement  will 
remain  subject  to  section  15(a)  of  the 
Act  and  rule  18f-2  under  the  Act. 

8.  Applicants  assert  that  many' 
Subadvisers  charge  their  customers  for 
advisory  services  according  to  a 
"posted"  rate  schedule.  Applicants  state 
that  while  Subadvisers  are  willing  to 
negotiate  fees  lower  than  those  posted 
in  the  schedule,  particularly  with  large 
institutional  clients,  they  are  reluctant 
to  do  so  when  the  fees  are  disclosed  to 
other  prospective  and  existing 
customers.  Applicants  submit  that  the 
relief  will  encourage  Subadvisers  to 
negotiate  lower  subadvisory  fees  with 
OFI,  the  benefits  of  which  are  likely  to 
be  passed  on  to  the  Series'  shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
Conditions: 

1.  OFI  will  provide  general 
management  and  administrative 
services  to  each  Series,  including 
overall  supervisory  responsibility  of  the 
general  management  and  investment  of 
the  Series'  assets  and,  subject  to  review 
and  approval  of  the  Board,  will  (i)  set 
the  Series*  overall  investment  strategies, 
(ii)  evaluate,  select  and  recommend 
Subadvisers  to  manage  all  or  a  portion 
of  a  Series'  assets,  (iii)  allocate  and,- 
when  appropriate,  reallocate  the  Scries' 
assets  among  multiple  Subadvisers,  (iv) 
monitor  and  evaluate  Subadviser 
performance,  and  (v)  implement 
procedures  reasonably  designed  to 
ensure  that  Subadvisers  comply  with 
the  relevant  Series'  investment 
objective,  policies  and  restrictions.' 

2.  Before  a  Series  may  rely  on  the 
order  requested  herein,  the  operation  of 
the  Series  in  the  manner  described  in 
the  application  will  be  approved  by  a 
majority  of  each  Series'  outstanding 
voting  securities  as  defined  in  the  Act, 


or,  in  the  case  of  a  Series  whose  public 
shareholders  purchase  shares  on  'Jie 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  3 
below,  by  the  initial  shareholder  before 
such  Series'  shares  are  offered  to  the 
public. 

3.  The  prospectus  for  each  Series  will 
disclose  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Series 
will  hold  itself  out  to  the  public  as 
employing  the  "Manager  of  Managers" 
structure  described  in  the  application. 
The  prospectus  will  prominently 
disclose  that  OFI  has  ultimate 
responsibility,  subject  to  oversight  by 
the  Board,  to  oversee  the  Subadvisers 
and  recommend  their  hiring, 
termination  and  replacement. 

4.  Within  ninety  days  of  the  hiring  of 
a  new  Subadviser,  OFI  will  furnish 
shareholders  of  the  applicable  Series  all 
information  about  the  new  Subadviser 
that  would  be  included  in  a  proxy 
statement,  except  as  modified  to  permit 
Aggregate  Fee  Disclosure.  This 
information  will  include  Aggregate  Fee 
Disclosure  and  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Subadviser.  To  meet  this 
obligation,  OFI  will  provide 
shareholders  of  the  applicable  Series, 
within  ninety  days  of  the  hiring  of  a 
new  Subadviser,  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  1934  Act, 
except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure. 

5.  No  trustee  or  officer  of  the  Series 
nor  director  or  officer  of  OFI  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person) 
any  interest  in  a  Subadviser  except  for 
(i)  ownership  of  interests  in  OFI  or  any 
entity  that  controls,  is  controlled  by  or 
is  under  conunon  control  with  OFI;  or 
(ii)  ownership  of  less  than  1%  of  the 
outstanding  securities  of  any'class  of 
equity  or  debt  of  a  publicly  traded 
company  that  is  eiUier  a  Subadviser  or 
an  entity  that  controls,  in  controlled  by 
or  is  under  conunon  control  with  a 
Subadviser. 

6.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then- 
existing  Independent  Trustees. 

7.  When  a  Subadviser  change  is 
proposed  for  a  Series  with  an  Affiliated 
Subadviser,  the  Series'  Board,  including 
a  majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  applicable  Board  minutes,  that 
such  change  is  in  the  best  interests  of 


the  Series  and  its  shareholders  and  does 
not  involve  a  conflict  of  interest  £rom 
which  OFI  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

8.  Each  Series  will  disclose  in  its 
registration  statement  the  Aggregate  Fee 
Disclosure. 

9.  At  all  times,  independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  each  Series' 
Independent  Trustees.  The  selection  of 
such  counsel  will  be  placed  within  the 
discretion  of  the  Independent  Trustees. 

10.  OFI  will  provide  the  Board,  no 
less  frequently  than  quarterly,  with 
information  about  OFI's  profitability  on 
a  per-Series  basis.  This  information  will 
reflect  the  impact  on  profitability  of  the 
hiring  or  termination  of  any  Subadvisers 
diu-ing  the  applicable  quarter. 

1 1 .  When  a  Subadviser  is  hired  or 
terminated,  OFI  will  provide  the  Board 
with  information  showing  the  expected 
impact  on  OFI's  profitability. 

12.  OFI  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Series. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-3489  Filed  2-11-03:  8:45  ami 
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Order  Exempting  Options  Specialists 
From  Section  1 1(b)  of  the  Securities 
Exchange  Act  of  1934  When  Accepting 
Certain  Types  of  Complex  Orders 

February  5,  2003. 

I.  Background 

Section  11(b)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act") '  prohibits  a  specialist  ^  effecting 
as  broker  emy  transaction  except  upon  a 
market  or  limited  price  order.  Section 
11(b)  was  designed,  in  part,  to  address 
potential  conflicts  of  interest  that  may 
arise  as  a  result  of  the  specialist's  dual 


role  as  agent  and  principal  in  executing 
transactions.  In  particular,  Congress 
intended  to  prevent  specialists  from 
xmduly  influencing  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialists'  books  and 
their  handling  of  discretionary  agency 
•orders.3  Although  the  Securities  and 
Exchange  Commission  ("Conunission") 
has  interpreted  Section  11(b)  to  mean 
that  all  orders,  other  than  market  or 
limit  orders,  are  discretionary  and 
therefore  cannot  be  accepted  by  a 
specialist,  it  has  made  certain     ^  ' 
exceptions.  For  example,  the 
Commission  has  concluded  that  it  is 
appropriate  to  treat  percentage  orders  * 
and  stopped  orders  *  as  equivalent  to 
limit  orders  because,  although  these 
orders  permit  a  specialist  to  use  his  or 
her  judgment  to  some  extent,  the 
exchange  rules  applicable  to  these 
orders  impose  sufficiently  stringent 
guidelines  to  ensure  that  a  specialist 
would  handle  the  orders  in  a  manner 
consistent  with  his  or  her  market 
making  duties  and  Exchange  Act 
Section  11(b).  Accordingly,  the 
Commission  approved  exchanges' 
proposals  to  permit  specialists  to  accept 
percentage  orders  luider  certain 
circumstances  ^  and  to  engage  in  the 


practice  of  "stopping"  stock.' 
Specifically,  in  approving  the  NYSE's 
proposal  to  allow  specialists  to  convert 
a  percentage  order  on  a  destabilizing 
tick  and  to  convert  a  percentage  order 
into  a  limit  order  to  enter  a  quotation 
that  betters  the  maTket,^  the 
Commission  acknowledged  that  the 
NYSE's  proposal  permitted  specialists 
to  employ  their  judgment  to  a  greater 
extent  than  the  existing  percentage 
order  rule.^  However,  the  Commission 
concluded  that  the  requirements 
imposed  on  a  specialist  when 
converting  a  percentage  order  for 
execution  or  quotation  purposes  . 
provided  sufficient  limits  on  the 


>  15  U.S.C.  78k(b). 

^  For  purposes  of  this  order,  the  term  "specialist" 
includes  Designated  Primary  Market  Makers  on  the 
Chicago  Board  Options  Exchange,  Lead  Market 
Makers  on  the  Pacific  Exchange,  and  Primary 
Market  Makers  on  the  International  Securities 
Exchange. 


3  See  H.  Rep.  No.  1383,  73d  Cong.,  22;  S.  Rep. 
792.  73d  Cong.,  2d  Sess.  18  (1934). 

*  A  percentage  order  is  a  limited  price  order  to 
buy  or  sell  50%  of  the  volume  of  a  specified  stock 
af^er  the  percentage  order  is  received  by  a  specialist. 
A  percentage  order  is  essentially  a  memorandum 
entry  left  with  a  specialist  that  becomes  a  "live" 
order  capable  of  execution  when  either:  (i)  All  or' 
part  of  the  order  is  elected  as  a  limit  order  on  the 
specialist's  book  based  on  trades  in  the  market;  or 
(ii)  a  specialist  holding  a  percentage  order  with  a 
conversion  instruction  converts  all  or  part  of  the 
percentage  order  into  a  limit  order  to  make  a  bid 

or  offer  or  to  participate  directly  in  a  trade.  See  New 
York  Stock  Exchange,  Inc.  ("NYSE")  Rules  13  and 
123A  and  American  Stock  Exchange  LLC  ("Amex") 
Rules  131  and  154.  The  conversion  instruction 
authorizes  the  specialist  to  convert  all  or  part  of  a 
percentage  order  into  a  limit  order  and  to  be  on 
parity  with  the  converted  percentage  order. 

*  An  agreement  by  a  specialist  to  "stop"  securities 
at  a  specified  price  constitutes  a  guarantee  by  the 
specialist  of  the  purchase  or  sale  of  the  sectirities 

at  the  specified  price  or  better.  "Stopping"  stock 
should  not  be  confused  with  a  stop  order,  which 
is  an  order  designated  as  such  by  the  customer  that 
requires  the  specialist  to  buy  (sell)  a  security  once 
a  certain  price  level  has  been  reached. 

0  See  Exchange  Act  Release  Nos.  40722 
(November  30.  1998),  63  FR  67966  (December  9, 
1998)  (permitting  a  NYSE  specialist  to  elect  a 
percentage  order  based  on  the  election  of  a 
previously  elected  or  converted  percentage  order  on 
the  opposite  side  of  the  market);  39837  (April  8. 
1998).  63  FR  18244  (April  14, 1998)  (approving  the 
NYSE's  proposal  to  permit  "immediate  execution  or 
cancel  election"  percentage  orders);  39009 
(September  3, 1997).  62  FR  47715  (September  10, 
1997)  (approving  the  NYSE's  proposal  to  allow  a 
converted  percentage  order  to  retain  its  priority  on 
the  book  when  a  higher  bid  (lower  offer)  is  made) 
and  to  permit  a  "last  sale-cumulative  volume" 
instruction,  which  provides  that  if  an  elected 
portion  of  a  percentage  order  placed  on  the  book 


at  the  price  of  the  electing  sale  is  not  executed,  the 
elected  portion  of  the  order  shall  be  cancelled  and 
re-entered  on  the  book  at  the  price  of  subsequent 
transactions  on  the  NYSE,  if  the  price  of  the 
subsequent  transactions  is  at  or  better  than  the  limit 
specified  in  the  order;  30265  (January  17, 1992).  57 
FR  3228  (January  28, 1992)  (approving  an  Amex 
proposal  to  permit  a  specialist  to  accept  "last  sale" 
and  "buy  minus-sell  pltis"  percentage  orders, 
permit  the  conversion  of  a  percentage  order  into  a 
limit  order  on  a  destabilizing  tick,  and  allow 
conversions  that  better  the  market);  24505  (May  22, 
1987),  52  FR  20484  (June  1. 1987)  ( "1987  Order  ") 
(permitting  a  NYSE  specialist  to  convert  a 
percentage  order  into  a  limit  order  on  a 
destabilizing  tick  and  to  convert  a  percentage  order 
into  a  limit  order  to  enter  a  quote  that  betters  the 
market);  20738  (March  8,  1984),  49  FR  9666  (March 
14. 1984)  (allowing  an  entering  broker  to  instruct 
an  Amex  specialist  to  convert  half  of  a  percentage 
order  rather  than  the  full  amount  of  the  percentage 
order);  19652  (April  5, 1983),  48  FR  15756  (April 
12, 1983)  (approving  an  Amex  proposal  to  permit 
percentage  orders  to  be  converted  and  executed  on 
zero  plus  ticks  (for  buy  orders)  and  zero  minus  ticks 
(for  sell  orders)  when  the  order  causing  the 
conversion  is  at  least  5,000  shares);  and  19466 
(January  28,  1983),  48  FR  5627  (February  7,  1983) 
(amending  the  Amex's  definition  of  percentage 
order  to  differentiate  among  straight  limit,  last  sale, 
and  buy  minus-sell  plus  percentage  orders  and 
adopting  procedures  for  the  handling  of  percentage 
orders). 

'  The  Commission  granted  permanent  approval  to 
the  pilot  programs  of  several  exchanges  that  permit 
specialists  to  stop  stock  in  minimum  variation 
markeU.  See  Exchange  Act  Release  Nos.  37134 
(April  22,  1996),  61  FR  18634  (April  26.  1996) 
("BSE  1996  Order");  36400  (October  20, 1995),  60 
FR  54886  (October  26.  1995)  ("Amex  1995  Order"); 
36401  (October  20.  1995).  60  FR  54893  (October  26, 
1995)  ("CHX  1995  Order");  and  36399  (October  20, 
1995),  60  FR  54900  (October  26,  1995)  ("NYSE  1995 
Order").  See  also  Exchange  Act  Release  No.  40728    . 
(November  30, 1998),  63  FR  67972  (December  9, 
1998)  (approving  a  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX")  rule  setting  forth  procedures  for 
stopping  stock  where  the  spread  in  the  quotation  is 
greater  then  twice  the  minimum  variation  and  for 
stopping  orders  in  minimum  variation  markets). 
The  rules  of  several  exchanges  permit  specialists  to 
stop  stock  when  the  spread  is  twice  the  minimum 
variation.  See  Amex  Rule  109(c);  Boston  Stock 
Exchange  ("BSE")  Rule  Chapter  n.  Section  38^)): 
NYSE  Rule  116.30;  and  PHLX  Rule  220.  In  addition, 
Chicago  Board  Options  Exchange.  Inc.  market 
makers  may  stop  options  orders.  See  CBOE  Rule 
8.17. 

•  A  conversion  that  betters  the  market  narrows  the 
spread,  adds  depth  to  a  prevailing  bid  or  offer,  or 
estabUshes  a  new  bid  or  offer  immediately  after  a 
transaction  has  cleared  the  floor  of  bids  and  offers. 

■  See  1967  Order,  supra  note  5. 


specialist  to  ensure  that  the  specialist 
would  implement  the  conversion 
provisions  in  a  maimer  consistent  with 
his  or  her  market  making  duties  and 
Section  1 1  (b)  of  the  Exchange  Act. '» 
These  requirements  are  intended  to 
minimize  a  specialist's  discretion  and  to 
ensure  that  the  specialist  cannot, 
through  his  or  her  use  of  the  conversion 
process,  imduly  influence  market 
trends. 

In  addition,  in  approving  exchanges' 
rules  permitting  specialists  to  stop  stock 
in  minimum  variation  markets,  the 
Commission  foimd  it  appropriate  to 
treat  stopped  orders  as  equivalent  to 
limit  orders  because  a  stopped  order 
would  be  automatically  elected  at  the 
best  bid  or  offer,  or  better  if 
obtainable."  The  Commission  noted 
that  although  stopped  orders  permit  a 
specialist  to  employ  his  or  her  judgment 
to  some  extent,  the  requirements 
imposed  on  a  specialist  for  granting 
stops  in  Tninimiim  variation  markets 
provide  that  the  specialist  will 
implement  the  stopping  stock 
provisions  in  a  manner  consistent  with 
his  or  her  market  making  duties  and 
Section  ll(b).>2 


1°  Specifically,  the  1987  Order  noted  that  the 
NYSE's  proposal  imposed  three  basic  limitations  on 
the  conversion  of  percentage  orders  on  a 
destabilizing  tick:  (1)  An  order  may  be  converted  on 
a  destabilizing  tick  for  the  purpose  of  participating 
in  a  trade  of  10,000  or  more  shares;  (2)  the 
execution  effected  by  the  conversion  may  occur  no 
more  than  V«  point  away  bom  the  last  sale, 
although  this  requirement  may  be  waived  with  the 
approval  of  an  NYSE  Floor  Official;  and  (3)  the 
specialist  cannot  convert  percentage  orders  for 
consecutive,  or  contemporaneous,  trades  on 
destabilizing  ticks  without  the  approval  of  a  Floor 
Governor.  See  also  NYSE  Rule  123A.30.  With 
regard  to  conversions  made  to  better  the  market,  the 
1987  Order  noted  that  the  NYSE's  proposal 
permitted  a  specialist  to:  (1)  Convert  an  order  on  a 
stabilizing  tick  to  better  the  market  in  such  size  as 
was  appropriate  to  further  the  specialist's  market 
making  duties;  (2)  convert  an  order  on  a 
destabilizing  tick  to  narrow  the  spread  or  to 
establish  a  new  bid  or  offer  immediately  after  a 
transaction  had  cleared  the  floor  of  bids  and  offers, 
provided  that  the  conversion  was  within  1/8  point 
of  the  last  sale;  and  (3)  convert  an  order  on  a 
hesUbilizing  tick,  exclusive  of  the  1/8  point 
requirement,  to  add  size  to  a  prevailing  bid  or  offer. 
The  NYSE's  rules  provide  additional  restrictions  on 
bettering  the  market  conversions.  See  NYSE  Rule 
123A.30. 

"  See  Amex  1995  Order  and  NYSE  1995  Order. 
supra  note  6.  See  also  BSE  1996  Order  and  CHX 
1995  Order,  supra  note  6  (finding  that  stopped 
orders  are  equivalent  to  limit  orders  because  they 
would  be  elected  automatically  after  a  transaction 
takes  place  on  the  primary  market  at  the  stopped 
price). 

"  Specifically,  on  the  Amex  and  the  NYSE,  a 
specialist  may  stop  an  order  in  a  minimum 
variation  mariiet  only  where  there  is  a  substantial 
imbalance  on  the  opposite  side  of  the  knarket  from 
the  order  being  stopped.  In  this  situation  there  is 
an  increased  likelihood  of  price  improvement  for 
the  stopped  order.  In  addition,  NYSE  Rule  116.30 
and  Amex  Rule  1 09(c)  provide  that  an  order  to 
which  a  specialist  grants  a  stop  may  not  exceed 
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n.  Complex  Orders 

Current  exchange  rules  permit  floor 
brokers  to  represent  complex  options 
orders,  including,  among  others, 
spread,'^  straddle,"*  and  combination 
orders.'^  According  to  two  exchanges, 
there  are  fewer  floor  brokers  today  on 
the  exchange  floors  than  there  were  in 
the  past.  As  a  result,  there  may  be  times 
when,  under  current  rules,  such  orders 
may  not  be  able  to  be  represented  or 
executed  on  a  national  securities 
exchange.  As  a  result  of  these  concerns, 
on  July  19,  2001,  the  Amex  filed  a 
proposal  with  the  Commission, 
pursuant  to  Section  19(b)(1)  of  the 
Exchange  Act  '^  and  Rule  19b-4 
thereunder,'^  to  amend  its  rules  to 
permit  Amex  options  specialists  to 
accept  spread  orders.'*  The  Commission 
determine  that  consideration  of  the 
Amex  proposal  required  addressing 
issues  related  to  Exchange  Act  Section 

11(b). 

According  to  the  Amex,  the  Amex 
floor  brokers  who  focused  primarily  on 
executing  spread  orders  ("spread 


2,000  shares  and  the  aggregate  number  of  shares  as 
to  which  stops  are  in  effect  may  not  exceed  5,000 
shares.  The  5,000-share  limit  is  designed  to  ensure 
that  the  amount  of  stopped  stock  does  not  become 
so  large  that  there  would,  in  effect,  cease  to  be  an 
imbalance  on  the  opposite  side  of  the  market  from 
the  order  being  stopped  [i.e.,  less  likelihood  of  price 
improvement  for  the  order  being  stopped).  See 
Amex  1995  Order  and  NYSE  Order,  supra  note  6. 
With  regard  to  the  rules  of  the  Chicago  Stock 
Exchange  ("CHX")  and  the  BSE,  the  Commission 
concluded  that  because  stopped  orders  would  be 
elected  automatically  after  a  transaction  takes  place 
on  the  primary  market  at  the  stopped  price,  the 
requirements  imposed  on  specialists  under  the  CHX 
and  BSE  rules  provided  sufficient  guidelines  to 
ensure  that  a  specialist  would  implement  the  rules 
for  stopping  stock  in  minimum  variation  markets  in 
a  manner  consistent  with  his  or  her  market  making 
duties  and  Section  11(b).  See  BSE  1996  Order  and 
CHX  199S  Order,  supra  note  6. 

'^  A  spread  order  is  an  order  to  buy  a  stated 
number  of  option  contracts  and  to  sell  the  same 
number  of  option  contracts,  or  contracts 
representing  the  same  number  of  shares  at  option, 
in  a  different  series  of  the  same  class  of  options. 

**  A  straddle  order  is  an  order  to  buy  (sell)  a 
number  of  call  option  contracts  and  to  buy  (sell)  the 
same  number  of  put  option  contracts  on  the  same 
underlying  security,  which  contracts  have  the  same 
exercise  price  and  expiration  date. 

*'  A  combination  order  is  an  order  involving  a 
number  of  call  option  contracts  and  the  same 
number  of  put  option  contracts  on  the  same 
underlying  security  and  representing  the  same 
number  of  shares  at  option.  In  the  case  of  adjusted 
option  contracts,  a  combination  order  need  not 
consist  of  the  same  number  of  put  and  call  contracts 
if  the  contracts  both  represent  the  same  number  of 
shares  at  option.  A  adjusted  option  contract  is  a 
contract  whose  terms  are  changed  to  reflect  certain 
fundamental  changes  to  the  underlying  security. 
For  example,  after  an  adjustment  for  a  2  for  1  stock 
split,  an  investor  who  held  an  option  on  100  shares 
of  XYZ  stock  with  an  exercise  price  of  S60  may 
hold  two  options,  each  on  100  shares  of  XYZ  stock 
and  with  an  exercise  price  of  $30. 

"15U.S.C.  788(b)(1). 

«'17CFR240.19b-4. 

"Sw  File  No.  SR-Amex-2001-48. 


brokers")  were  unable  to  remain  in 
business  and  the  loss  of  the  spread 
brokers  has  reduced  spread  order 
executions  on  the  Amex.'^  Other 
exchanges  have  also  expressed  concern 
that  the  disappearance  of  floor  brokers 
has  meant  a  shift  in  business  to  the 
over-the-counter  ("OTC")  market.20 

As  noted  above,  the  Commission 
previously  has  permitted  specialists  to 
accept  percentage  orders  and  to  stop 
orders  in  part  because  the  exchange 
rules  allowing  specialists  to  accept 
percentage  orders  and  to  stop  orders 
sufficiently  limited  a  specialist's 
discretion  and  ensured  that  a 
specialist's  handling  of  those  orders  was 
qonsistent  with  his  or  her  market 
making  duties  and  Section  11(b)  of  the 
Exchange  Act.  Similarly,  the 
Commission  believes  that  it  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  to  exempt,  subject  to  certain 
conditions,  options  specialists  from  the 
provisions  of  Section  11(b)  of  the 
Elxchange  Act  to  allow  them  to  accept 
orders  in  option  contracts  on  the  same 
underlying  security  where  the  customer 
specifies  the  number  of  contracts  for 
each  series  and  the  net  debit  or  credit 
at  which  the  order  will  be  executed 
("Complex  Orders"),  including  spread, 
straddle,  and  combination  orders.^' 
Such  an  exemption  would  allow  market 
participants  to  continue  to  have  the 
ability  to  purchase  and  sell  Complex 
Orders  on  an  exchange  market,  under 
conditions  that  would  reduce  the 
discretion  the  specialist  has  in 
executing  these  orders. 

The  Commission  believes  it  is 
necessary  for  the  protection  of  investors 
and  appropriate  in  the  public  interest  to 
condition  a  specialist's  handling  of 
Complex  Orders,  as  indicated  below. 
These  conditions  will  limit  a  specialist's 
discretion  in  the  handling  of  such 
orders.  The  conditions  also  require  the 


"See  letter  &Y>m  )ef&ey  P.  Bums.  Assistant 
General  Counsel,  Amex,  to  Sharon  M.  Lawson. 
Senior  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  dated  October  IB,  2001. 

2°  For  example,  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX")  has  stated  that  the  number  of  foreign 
currency  options  ("FCO")  participants  and  firms 
clearing  FCOs  has  declined  steadily  since  the  1980s 
as  the  market  has  increasingly  shifted  to  OTC 
trading.  See  Exchange  Act  Release  No.  44372  (May 
31,  2001).  66  FR  30780  (June  7,  2001)  (approving 
on  a  one-year  pilot  basis  a  PHLX  proposal  to  permit 
FCO  participants  to,  among  other  things,  contact  the 
specialist  to  negotiate  the  total  debit  or  credit  for 
transacting  a  spread,  straddle,  or  combination  FCO 
order).  The  PHLX  allowed  the  pilot  program  to 
expire  because  there  is  at  least  one  PHLX  floor 
broker  available  to  handle  customer  FCO  orders 
and.  accordingly,  the  relief  provided  by  the  pilot 
program  currently  is  not  necessary. 

'■  For  purposes  of  this  order,  the  term  Complex 
Order  does  not  include  orders  that  have  a  non- 
option  component. 


exchange  on  which  a  specialist  trades  to 
have  surveillance  procediures  in  place  to 
monitor  specialists'  handling  of  these 
orders  for  compliance  with  the 
exchange's  rules  and  the  conditions  in 
this  exception. 

More  speciflcally,  the  conditions  set 
forth  below  should  help  to  ensure  that 
a  specialist  is  not  able  to  unduly 
influence  market  trends  through  his  or 
her  handling  of  Complex  Orders.  In  this 
regard,  the  conditions  limit  a  specialist's 
discretion  by  providing  that  an 
Exchange's  rules  must  require  a 
specialist  to  execute-a  Complex  Order  as 
soon  as  it  becomes  possible  to  execute 
the  order  at  the  net  debit  or  credit 
specified  by  the  customer,  consistent 
with  its  priority  rules.  The  conditions 
also  provide  that  an  exchange's  rules 
must  require  a  specialist  who  accepts  a 
Complex  Order  to  announce  the  terms 
of  the  order  to  the  trading  crowd 
immediately  after  receiving  the  order.  In 
addition,  to  address  concerns  regarding 
a  potential  conflict  of  interest  that  may 
arise  if  a  specialist  handles  the  orders  of 
customers  of  his  or  her  own  firm,  as 
well  as  the  orders  of  other  brokers' 
customers  that  are  given  to  the  specialist 
for  execution,  an  exchange  must  have 
rules  that  prohibit  a  specialist  from 
accepting  orders  from  customers  of  the 
firm  with  which  the  specialist  is 
associated.22 

As  noted  above,  the  conditions  set 
forth  below  are  designed  to  reduce  the 
specialist's  discretion  in  handling 
Complex  Orders.  As  a  result,  the 
conditions  should  help  to  provide  the 
type  of  protection  that  the  prohibition  in 
Exchange  Act  Section  11(b)  was  enacted 
to  provide,  and  at  the  same  time  permit 
exchange  specialists,  not  solely  floor 
brokers,  of  which  there  are  relatively 
few,  to  accept  Complex  Orders. 

For  these  reasons,  the  Commission 
finds  that  it  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  to  exempt  a 
specialist  from  the  provision  in  Section 
11(b)  of  the  Exchange  Act  that  prohibits 
a  specialist  from  effecting  on  the 
exchange  as  broker  any  transaction 
except  upon  a  market  or  limit  order, 
provided  that: 

(1)  The  order  effected  by  such 
specialist:  (i)  Is  comprised  solely  of 
options  on  the  same  underlying  security 
and  the  customer  specifies  the  number 


"  The  Commission  has  stated  previously  that 
specialists  should  not  be  permitted  to  have  their 
own  customers,  as  opposed  to  customers  of  other 
brokers  whose  orders  are  given  to  the  specialist  for 
execution.  In  this  regard,  the  Commission  stated 
that  transactions  for  a  specialist's  own  customers  do 
not  affirmatively  assist  his  market  making  activities 
and  are  fraught  with  possibilities  of  abuse.  See  SEC, 
Special  Study  of  the  Securities  Markets,  H.R.  Doc. 
No.  95,  88th  Cong.,  lit  Sess.,  Part  2, 166  (1963). 
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of  contracts  and  the  net  credit  or  debt 
at  which  the  order  is  to  be  executed 
("Complex  Order"); 

(2)  The  rules  of  the  exchange  on 
which  a  specialist  trades:  (a)  Prohibit 
the  specialist  from  accepting  Complex 
Orders  bom  customers  of  the  firm  with 
which  the  specialist  is  associated;  (b) 
require  the  specialist  to  time  stamp  a 
Complex  Order  upon  receipt  of  the 
order;  (c)  require  the  specialist  who 
accepts  a  Complex  Order  to  announce 
immediately  after  receipt  of  the  order 
the  price,  terms,  and  size  of  the 
Complex  Order  to  the  trading  crowd;  (d) 
require  the  specialist  to  execute  the 
Complex  Order  as  soon  as  it  is  possible 
to  execute,  consistent  with  the 
exchange's  priority  rules,  at  the  net 
debit  or  (jedit  specified  by  the 
customer;  and 

(3)  The  exchange  on  which  the 
specialist  trades  has  surveillance 
procedures  in  place  for  monitoring 
specialists'  compliance  with  the 
exchange's  rules  governing  the  handling 
of  Complex  Orders. 

Accordingly;  it  is  ordered,  pursuant  to 
Section  36  of  the  Exchange  Act,23  that 
a  specialist  is  exempt  from  the 
prohibition  in  Section  11(b)  of  the 
Exchange  Act  bom  effecting  on  the 
exchange  as  broker  any  transaction 
except  upon  a  market  or  limit  order, 
subject  to  the  conditions  set  forth  above. 

By  the  Cdhunission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-3487  Filed  2-11-03;  8:45  am] 
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COMMISSION 
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2003-05] 

SeH-Regulatory  Organttations;  Notica 
of  Filing  and  Immadlate  Effectiveness 
of  ProfXMed  Rule  Ctuinge  by  the 
Amarican  Stock  Exchange  LLC 
Relating  to  Confonning  Amendments 
to  the  Amex  Company  Guide 

February  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
3,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Section 
102(a)  of  the  Amex  Company  Guide  to 
correct  a  reference  contained  therein 
and  conform  to  recently  approved 
amendments  to  Section  101  of  the  Amex 
Company  Guide.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


"  15  U.S.C.  7Bmm.  Section  36  of  the  Exchange 
Act  authorizes  the  Commission,  by  rule,  regulation, 
or  order,  to  exempt,  either  conditionally  or 
unconditionally,  any  person,  security,  or 
transaction,  or  any  class  or  classes  of  persons, 
securities,  or  transactions,  bom  any  provision  or 
provisions  of  the  Exchange  Act  or  any  rule  or 
regulation  thereunder,  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in  the  public 
interest,  and  is  consistent  vtrith  the  protection  of 
investors. 


American  Stock  Exchange  Compemy 
Guide 

Section  102 

(a)  Distribution — Minimum  public 
distribution*  of  500,000,  together  with  a 
minimum  of  800  public  shareholders  or 
minimum  public  distribution  of 
1,000,000  shares  together  with  a 
minimum  of  400  public  shareholders, 
except  for  applicants  seeking  to  qualify 
for  listing  pursuant  to  Section  lOl(Id)  e). 

The  Exchange  may  also  consider  the 
listing  of  a  company's  securities  if  the 
company  has  a  minimum  of  500,000 
shares  publicly  held,  a  minimum  of  400 
public  shareholders  and  daily  trading 
volume  in  the  issue  has  been 
approximately  2,000  shares  or  more  for 
the  six  months  preceding  the  date  of 
application.  In  evaluating  the  suitability 
of  an  issue  for  listing  under  this  trading 
provision,  the  Exchange  will  review  the 
nature  and  frequency  of  such  activity 
and  such  other  fectors  as  it  may 
determine  to  be  relevant  in  ascertaining 
whether  such  issue  is  suitable  for 
auction  market  trading.  A  security 
which  trades  infrequently  will  not  be 
considered  for  listing  xmder  this 
paragraph  even  though  average  daily 
volume  amounts  to  2,000  shares  per  day 
or  more. 

In  addition,  the  Exchange  may  also 
consider  the  listing  of  the  securities  of 
a  bank  which  has  a  minimiun  of  500,000 
shares  publicly  held  and  a  minimum  of 
400  public  shareholders. 


Except  for  banks,  companies  whose 
securities  are  concentrated  in  a  limited 
geographical  area,  or  whose  seciu^ities 
are  largely  held  in  block  by  institutional 
investors,  are  normally  not  considered 
eligible  for  listing  imless  the  public 
distribution  appreciably  exceeds       ^ 
500,000  shares. 

*The  terms  "public  distribution"  and 
"public  shareholders"  as  used  in  the 
Company  Guide  include  both 
shareholders  of  record  and  beneficial 
holders,  but  are  exclusive  of  the 
holdings  of  officers,  directors, 
controlling  shareholders  and  othier 
concentrated  (i.e.,  10%  or  greater), 
affiliated  or  family  holdings. 

(b)-(G) — ^No  chsuige. 
*        •        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these   . 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  smnmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  102(a)  of  the  Amex  Company 
"Guide  to  change  a  reference  therein 
from  Section  101(d)  to  Section  101(e). 
The  Exchange  seeks  to  correct  the 
reference  in  order  to  conform  to  a  re- 
designation  of  the  paragraph  references 
in  Section  101  pursuant  to  recendy 
approved  amendments  to  Section  101  ^ 
of  the  Amex  Company  Guide.  The 
existing  reference  t^  Section  101(d)  of 
the  Amex  Company  Guide  is  meant  to 
refer  to  the  Alternative  Listing 
Standards,  which  are  now  referenced  in 
Section  101(e). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  Section 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  47119 
(January  3,  2003),  68  FR  1494  (January  10,  2003) 
(approving  File  No.  SR-Amex-2002-97) 

« 15  U.S.C.  78f(b). 
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6(b)(5)^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  '^ 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  6  and  Rule  19b-4(0(6)  ^ 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
signiHcant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  Hling  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Amex  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay  and  the  five-day  pre-filing  notice 


requirement.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  finds  good  cause  to  waive  the 
five-day  pre-filing  notice  requirement 
and  to  designate  the  proposal  as 
immediately  operative  upon  filing.  The 
Commission  notes  that  the  proposed 
rule  change  corrects  a  granunatical  error 
and  does  not  involve  a  substantive 
change.  In  addition,  prompt 
implementation  of  the  proposed  rule 
change  should  avoid  any  confusion  as  to 
the  Exchange's  listing  requirements.  For 
these  reasons,  the  Commission  finds 
good  cause  to  waive  the  five-day  pre- 
filing  notice  requirement  and  to 
designate  that  the  proposal  become 
operative  immediately  upon  filing." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2003-05  and  should  be  submitted 
by  March  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated       ' 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-3488  Filed  2-11-03;  8:45  am] 
BH.UNG  CODE  S01(M>1-P 


*  15  U.S.C.  78f(b)(5). 
•15  U.S.C.  78s(b)(3)(A). 
'  17  CFR  24O.19b-4(0(6). 


»  For  purposes  only  faf  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f)- 

»17CFR20O.3O-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Acth^lties:  Notice  of  Office  of 
Management  and  Budget  (0MB) 
Approval,  Proposed  Request  and 
Comment  Request 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Social  Security  Administration 
(SSA)  is  providing  notice  of  OMB's 
approval  of  the  information  collections 
in  the  20  CFR  422.527,  Private  Printing 
and  Modification  of  Prescribed 
Application  and  Other  Forms.  In 
accordance  with  the  Paperwork 
Reduction  Act,  persons  are  not  required 
to  respond  to  an  information  collection 
unless  it  displays  a  valid  Office  of 
Management  and  Budget  control 
number.  The  OMB  Number  is  0960- 
0663,  which  expires  December  31,  2005. 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwbrk  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  niunbers  listed  below: 
(OMB),  Office  of  Management  and 

Budget,  Attn:  Desk  Officer  for  SSA, 

New  Executive  Office  Building,  Room 

10235,  725  17th  St.,  NW., 

Washington, DC  20503.  Fax:  202- 

395-€974. 
(SSA),  Social  Security  Administration, 

DCFAM,  Attn:  Reports  Clearance 

Officer,  1300  Annex  Bldg.,  6401 

Seciu-ity  Blvd.,  Baltimore,  MD  21235, 

Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
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within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

1.  Claimant's  h4edication»— 0960- 
0289—20  CFR  404.1512  and  416.912. 
The  information  on  form  HA-4632  is 
used  to  process  title  n  (Old-Age  and 
Survivors  Disability  Insurance)  and  title 
XVI  (Supplemental  Security  Income 
(SSI))  disability  claims.  Claimants 
provide  an  updated  list  of  medications 
using  form  HA-^632.  This  information 
enables  the  Administrative  Law  Judge 
who  conducts  the  hearing  to  fully 
inquire  into  medical  treatment  the 
claimant  is  receiving  and  the  effect  of 
medications  on  the  claimant's  medical 
treatment.  The  respondents  are 
applicants  for  titie  II  and  tide  XVI 
benefits. 

Type  of  Request:  Extension  of  an 
ONffl-ap proved  information  collection. 

Number  of  Respondents:  171.939. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  42,985 
hours. 

2.  Letter  to  Employer  Requesting  Wage 
Information — 0960-0138.  Form  SSA- 
L4201-U2  is  used  to  collect  wage  data 
from  employers  to  establish  and/or 
verify  wage  information  for  SSI 
claimants,  beneficiaries  and  deemors. 


SSA  uses  the  data  to  determine  if  an 
individual  is  eligible  for  SSI  and,  if  so. 
to  determine  the  amount  of  the  payment 
due.  The  respondents  are  employers  of 
applicants  for  and  recipients  of  SSI 
payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  133.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  66.500 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  woidd  be  most 
usefiU  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

Actibii:  Comment  Request 

1 .  State  Partnership  Initiative  (SPI) 
Cooperative  Agreements— 0960-0610. 
Executive  Order  13078  Dated  March  13, 
1998,  Increasing  Employment  of  Adults 
With  Disabilities.  This  action  orders  that 
a  National  Task  Force  be  established  to 
create  a  coordinated  and  aggressive 
national  policy  to  bring  adults  with 
disabilities  into  gainful  employment  at 
a  rate  that  is  as  close  as  possible  to  that 


of  the  general  adult  popidation.  E.O* 
13078  specifies  that  the  Task  Force    . 
"evaluate  and,  where  appropriate, 
coordinate  and  collaborate  on,  research 
and  demonstration  priorities  of  Task 
Force  member  agencies  related  to 
employment  of  adults  with  disabilities." 
To  comply  writh  the  EO,  SSA  released 
cooperative  agreement  announcements 
in  1998  to  approximately  650  State 
agencies  nationwide  to  conduct 
demonstration  projects  that  assist  States 
in  developing  service  delivery  models 
that  increase  the  rates  of  gainful 
employment  of  people  with  disabilities. 
Ei^teen  State  agencies  have  been 
selected  to  participate  in  the 
demonstration  projects.  SSA  has 
employed  a  monitoring  and  technical 
assistaiice  contractor  to  collect 
information  from  the  State  awardees' 
databases  on  behalf  of  SSA.  The 
Contractor  will  use  the  information  to 
evaluate  whether  and  to  what  extent  the 
service  delivery  models  achieve  the 
overall  goals  of  the  demonstration 
projects  and  will  report  project  results 
to  SSA.  SSA  wrill  use  the  results  to 
conduct  a  net  outcome  evaluation  to 
determine  the  long-term  effectiveness  of 
the  interventions.  Following  is  a  table 
that  outlines  the  public  reporting 
burden  of  the  18  State  agencies  for  this 
project: 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Title  of  coliection 

Number  of  annual 
responses 

Frequency  ot 
response 

Average  burden  per 
response 

Estimated  annual 
burden 

r^mnnetratinn  QitA  Prbrm 

16  felectronic)  

One  Time  

1  minute  .».«. 

1  minute       

1  hour. 

2  (manual)  

3.080  (electronic)  

One  Time  _ 

One  Time  

1  hour. 

15  minutes 

770  hours. 

One  Time     

20  minutes 

100  hours. 

3.080  (electronic)  

One  Time  

5  minutes >... 

257  hours. 

One  Time               

7  minutes 

35  hours. 

Participant  Update  Form 

3,080  (electronic)  

300  (manual)  

1.540  (electronic)  

Quarterly 

Quarterly 

Completed  only  it  em- 
ployment changes. 

4  minutes 

821  hours. 

5  minutes   

100  hours. 

Change  in  Employment  Status  

3  miriLites         

77  hours. 

4  minutes 

10  hours.            « 

State  Quarterly  and  State  Semiannual  and 
Annual  Reports. 

72  

Quarterly,  semiannual 
and  Annual. 

15  minutes  tor  Each 
report. 

18  hours. 

16 

9  hours. 

18  

50  

4  hours. 

Varies  per  Stake- 
holder. 

iO  minutes 

8hour6. 

Total 

12,024  

2,211  hours. 

2.  Claimant's  Recent  Medical 
freatment-iO  CFR,  Subpart  P, 
404.1512  and  20  CFR,  Subpart  I, 
416.912—0960-0292.  The  information 
collected  on  form  HA-4631  is  used  to 
provide  an  updated  medical  history  for 
disability  claimants  who  request  a 
hearing  and  to  afford  claimants  their 


statutory  right  to  a  hearing  and  decision 
imder  the  Social  Security  Act.  This 
information  is  necessary  to  assure  that 
the  Social  Security  Adininistration  has 
the  most  recent  medical  information 
before  making  a  final  determination  on 
a  claim.  The  respondents  are  claimants 
requesting  hearings  on  entiUement  to 


benefits  based  on  disability  imder  tide 
n  and/or  tide  XVI  of  the  Social  Security 
Act. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  309,490. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 
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representative  payees  outside  the  U.S. 
The  respondents  are  individuals  outside 
the  U.S.  who  are  receiving  benefits  on 
their  own  behalf  (or  for  someone  else) 
under  title  II  of  the  Social  Security  Act. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
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Estimated  Annual  Burden:  51,582 
hours. 

3.  Report  to  U.S.  SSA  by  Person 
Receiving  Benefits  for  a  Child  or  Adult 
Unable  to  Handle  Funds;  and  Report  to 
U.S.  SSA-0960-0049. 


SSA  needs  the  information  on  forms 
SSA-7161-OCR-SM  and  SSA-7162- 
OCR-^SM  to  determine  continuing 
entitlement  to  Social  Security  benefits 
and  correct  benefit  amounts  for 
beneficiaries  outside  the  U.S..  as  well  as 
to  monitor  the  performance  of 


Numtier  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (tiours)  


SSA-7161-OCR- 
SM 


30.000 

1 

15 

7.500 


SSA-7162-OCR- 
SM 


205,000 

1 

5 

17,083 


4.  Partnership  Questionnaire — 0960- 
0025—20  CFR,  Subpart  K,  404.1080- 
.1082.  Form  SSA-7104  is  used  to 
establish  several  aspects  of  eligibility  for 
benefits,  including  accuracy  of  reported 
partnership  earnings,  the  veracity  of  a 
retirement,  and  lag  earnings  where  they 
are  needed  for  insured  status.  The 
respondents  are  applicants  for  Old  Age, 
Siu^ivors  and  Disability  Insurance 
Benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  12,350. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  6,175 
hours. 

5.  SSI-Quality  Review  Case  Analysis — 
0960-0960-0133.  The  form  SSA-8508  is 
used  in  a  personal  interview  with  a 
sample  of  Supplemental  Security 
Income  (SSI)  recipients  and  covers  all 
elements  of  SSI  eligibility.  The 
information  is  used  to  assess  the 
effectiveness  of  SSI  policies  and 
procedures  and  to  determine  payment 
accuracy  rates.  The  respondents  are  SSI 
recipients. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  12,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  12,000. 

6.  Statement  of  Funds  You  Provided 
to  Another,  Statement  of  Funds  You 
Received— 20  CFR  416.1103(f)— 0960- 
0481.  SSI  entitlement,  and  the  amount 
of  the  SSI  payment,  is  affected  by  any 
other  income  the  applicant  has.  Forms 
SSA-2854  and  SSA-2855  are  used  by 
SSA  to  collect  information  in  situations 
where  the  SSI  applicant  alleges  that 
money  was  borrowed  on  an  informal 
basis  fi'om  a  noncommercial  lender,  e.g., 
a  relative  or  friend,  etc.  These 
statements  are  completed  by  the 
borrower/claimant  and  by  the  lender 
and  are  required  to  determine  whether 


the  proceeds  from  the  transaction  are/ 
are  not  income  to  the  borrower/ 
claimant.  If  the  transaction  constitutes  a 
bona  fide  loan,  the  proceeds  are  not 
income  to  the  SSI  borrower/claimant. 
The  respondents  are  applicants  for  SSI 
payments  who  borrow  money  on  an 
informal  (noncommercial)  basis  and  by 
individuals  who  lend  money  informally 
to  SSI  applicants. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  40.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  6.667 
hours. 

7.  SSI  Wage  Reporting  Pilot— 0960- 
NEW— Background:  SSA  regulations  at 
20  CFR  416.701-732  require  that 
recipients  of  Supplemental  Security 
Income  (SSI)  report  changes,  such  as 
change  in  income,  resources  and  living 
arrangements  that  could  affect  the 
receipt  and  amount  of  payments. 
Currently,  SSI  recipients  report  changes 
on  form  SSA-8150.  Reporting  Events — 
SSI,  or  to  an  SSA  teleservice 
representative  through  SSA's  toll-free 
telephone  number  or  they  visit  their 
local  Social  Security  Office. 

The  SSI  Wage  Reporting  Pilot:  SSA  is  • 
proposing  to  conduct  a  6-month  SSI 
wage  reporting  pilot  to  test  a  different 
method  of  collecting  the  information. 
During  the  pilot,  a  sample  of  individuals 
who  need  to  report  a  change  in  earned 
income  would  call  an  SSA  toll-free 
telephone  number  which  will  allow 
them  to  either  speak  their  report  (voice 
recognition  technology)  or  key  in  the 
information  using  the  telephone  key 
pad.  At  the  conclusion  of  the  pilot,  SSA 
will  evaluate  whether  this  is  an  effective 
method  of  reporting  the  information. 

Number  of  Respondents:  4,000. 

Frequency  of  Response:  6. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2,000 
hours.      • 


Dated:  February  6,  2003. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  03-3511  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  January  31, 
2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
luider  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-14418. 

Date  Filed:  January  31.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0607  dated  3  January 
2003.  TC3  Areawide  Resolutions  002, 
017c,  091w  rl-r9,  PTC3  0618  dated  3 
January  2003,  TC3  from  Malaysia  to 
Guam  Resolutions  rl0-rl4,  PTC3  0619 
dated  3  January  2003,  TC3  between 
Malaysia  and  American  Samoa, 
Resolutions  rl5-r20,  FTC3  0620  dated  3 
January  2003.  TC3  between  Korea  (Rep. 
of)  and  Guam.  Northern.  Mariana 
Islands  Resolutions  r21-r29.  PTC3  0621 
dated  3  January  2003,  TC3  between 
Korea  (Rep.  of)  and  American  Samoa, 
Resolutions  r30-r34.  Minutes — PTC3 
0623  dated  24  January  2003.  Tables — 
PTC3  Fares  0197  dated  10  January  2003. 
PTC3  Fares  0203  dated  10  January  2003, 
PTC3  Fares  0204  dated  10  January  2003, 
PTC3  Fares  0205  dated  10  January  2003, 
hitended  effective  date:  1  April  2003. 

Docket  Number:  OST-2003-14419. 

Date  Filed:  January  31,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:PTCl2  USA-EUR  Fares  0075 
dated  31  January  2003  Resolution 
01 5h — USA  Add-ons  between  USA  and 


UK  intended  effective  date:  1  April 
2003. 

Dorothy  Y.  Beard. 

Chief,  Docket  Operations  S-  Media 
Management,  Federal  Register  Liaison. 
(FR  Doc.  03-3455  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USC6-2003-143781 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT. 

ACTKW:  Notice  of  meeting;  correction  of 

dates. 

summary:  The  Coast  Guard  published  a 
notice  in  the  Federal  Register  on 
February  4,  2003  annoimcing  a  2-day 
meeting  of  the  Towing  Safety  Advisory 
Committee's  (TSAC)  Working  Group  on 
Maritime  Security.  The  notice  should 
have  been  for  one  date.  February  19, 
2003.  This  notice  removes  the  incorrect 
date. 

DATES:  This  correction  is  effective 
February  12,  2003.  The  TSACAVorking 
Group  will  meet  on  Wednesday, 
February  19,  2003,  from  10  a.m.  to  4 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director  of  TSAC.  telephone  202-267- 
0214,  or  fax  202-267-4570,  or  e-mail  at: 
gmiante@comdt.  uscg.mil. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  document  in  the 
Federal  Register  on  February  4,  2003, 
(68  FR  5690)  announcing  a  meeting  of 
the  Towing  Safety  Advisory  Committee 
(TSAC)  Working  Group  on  Maritime 
Security.  We  listed  two  dates  for  the 
meeting  in  the  notice.  The  TSAC 
Working  Group  will  only  meet  on 
February  19,  2003.  This  correction 
removes  the  incorrect  date. 

In  notice  FR  Doc.  No.  03-2522 
published  on  February  4.  2003,  (68  FR 
5690)  make  the  following  correction: 
On  page  5690,  in  the  third  colimm, 
starting  on  line  1,  remove  the  first 
sentence  in  the  DATES  section,  and  add, 
in  its  place,  the  sentence  "The  TSAC 
Working  Group  on  Maritime  Security 
will  meet  on  Wednesday,  February  19, 
2003,  from  10  a.m.  to  4  p.m." 

Dated:  February  12,  2003. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety, 
Security  and  Environmental  Protection. 
(FR  Doc.  03-3459  Filed  2-11-03;  8:45  am) 
BHJJNG  COOC  4V10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
Land  Ht  Winchester  Regional  Airport, 
Winchester,  Virginia 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  intent  of  waiver  with 
respect  to  land. 


Issued  in  Chantilly,  Virginia,  on  January 
27,  2003. 
Terry  ].  Page. 

Manager,  Washington  Airports  District  Office, 
Eastern  Region. 

(FR  Doc'  03-3457  Filed  2-11-03;  8:45  am] 
MJJNO  CODE  491»-13-M 


SUMMARY'.  The  FAA  is  publishing  notice 
of  proposed  release  of  approximately  13 
acres  of  land  at  the  WinchestM  Regional 
Airport.  Winchester.  Virginia  to  the 
Virginia  Department  of  Transportation 
for  the  relocation  of  Virginia  State  Route 
645.  There  are  no  impacts  to  the  Airport 
and  the  land  is  not  needed  for  airport 
development  as  shown  on  the  Airport 
Layout  Plan.  The  road  is  being  relocated 
to  provide  more  space  for  airport  related 
development  and  the  existing  Route  645 
right-of-way  will  be  exchanged  for  the 
relocated  road  right-of-way. 

dates:  Comments  must  be  received  on 
or  before  March  14.  2003. 

addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Terry  J.  Page.  Manager,  FAA 
Washington  Airports  District  Office, 
23723  Air  Freight  Lane,  Suite  210, 
Dulles,  VA  20166. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Renny 
Manual,  Secretary-Treasurer  Luray-Page 
County  Airport  Commission,  at  the 
following  address:  Ms.  Renny  Manuel, 
Executive  Director,  Winchester  Regional 
Airport  Authority,  491  Airport  Road. 
Winchester.  Virginia  22602. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Terry  Page,  Manager,  Washington 
Airports  District  Office.  23723  Air 
Freight  Lane.  Suite  210.  Dulles,  VA 
20166;  telephone  (703)  661-1354.  fax 
(703)  661-1370.  email 
Terry.Page@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

On  April  5.  2000.  new  authorizing 
legislation  became  effective.  That  bill, 
the  Wendell  H.  Ford  Aviation 
investment  and  Reform  Act  for  the  21st 
Century,  Public  Law  10-181  (Apr.  5, 
2000;  114  Stat.  61)  (AIR  21)  requires  that 
a  30-day  public  notice  must  be  provided 
before  the  Secretary  may  waive  any 
condition  imposed  oh  an  interest  in 
surplus  property. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Nationai  Parte  Service 

Membership  in  the  National  Parks 
Overflights  Advisory  Group 

AGENaES:  National  Park  Service  and 
Federal  Aviation  Administration. 
action:  Notice. 


SUMMARY:  The  National  Park  Service 
(NFS)  and  the  Federal  Aviation 
Administration  (FAA).  as  required  by 
the  National  Parks  Air  Totu 
Management  Act  of  2000.  established 
the  National  Parks  Overflights  Advisory 
Group  (NPOAG)  in  March  2001.  The 
NPOAG  was  formed  to  provide 
continuing  advice  and  coimsel  with 
respect  to  commercial  air  tour 
operations  over  and  near  national  parks. 
This  notice  informs  the  public  of  a 
vacancy  on  the  NPOAG  for  a  member 
representing  environmental  interests 
and  invites  interested  persons  to  apply 
to  fill  the  vacancy. 
FOR  FURTHER  INFORMATXW  CONTACT: 
Barry  Brayer.  Executive  Resource  Staff. 
Western  Pacific  Region  Headquarters, 
15000  Aviation  Blvd.,  Hawrthome,  CA 
90250,  telephone:  (310)  7^-3800, 
Email:  Bany.Brayei@faa.gov,  or  Howie 
Thompson,  Natural  Sounds  Program, 
National  Park  Service.  12795  W. 
Alameda  Parkway,  Denver,  Colorado, 
80225.  telephone:  (303)  969-2461. 
DATES:  Persons  interested  in  serving  on 
the  advisory  group  should  contact  Mr. 
Brayer  or  Mr.  Thompson  on  or  before 
March  5,  2003. 
SUPPLEMENTARY  INFORMATION: 

Background  .> 

The  National  Parks  Air  Tour 
Management  Act  of  2000  (the  Act)  was 
enacted  on  April  5,  2000,  as  Public  Law 
lOfr-181.  The  Act  required  the 
establishment  of  the  advisory  group 
within  1  year  after  its  enactment.  The 
advisory  group  is  comprised  of  a 
l>alanced  group  of  representatives  of 
general  aviation,  commercial  air  tour 
operations,  environmental  concerns, 
and  Native  American  tribes.  The 
Administrator  and  the  Director  (or  their 
designees)  serve  as  ex  officio  members 
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of  the  group.  Representatives  of  the 
Administrator  and  Director  serve 
alternating  1-year  terms  as  chairman  of 
the  advisory  group. 

The  advisory  group  provides  "advice, 
information,  and  recommendations  to 
the  Administrator  and  the  Director — 

(1)  On  the  implementation  of  this  title 
[the  Act)  and  the  amendments  made  by 
this  title: 

.   (2)  On  commonly  accepted  quiet 
aircraft  technology  for  use  in 
commercial  air  tour  operations  over  a 
national  park  or  tribal  lands,  which  will 
receive  preferenti2d  treatment  in  a  given 
air  tour  management  plan; 

(3)  On  other  measures  that  might  be 
taken  to  accommodate  the  interests  of 
visitors  to  national  parks;  and 

(4)  At  the  request  of  the  Administrator 
and  the  Director,  safety,  environmental, 
and  other  issues  related  to  commercial 
air  tour  operations  over  a  national  park 
or  tribal  lands." 

Members  of  the  advisory  group  may 
be  allowed  certain  travel  expenses  as 
authorized  by  section  5703  of  title  5, 
United  States  Code,  for  intermittent 
Government  service. 

The  ciurent  NPOAG  is  made  up  of 
four  members  representing  the  air  tour 
industry,  three  members  representing 
environmental  interests,  and  two 
members  representing  Native  American 
interests.  Current  members  of  the 
NPOAG  are:  Andy  Cebula,  Aircraft 
Owners  and  Pilots  Association:  David 
Kennedy,  National  Air  Transportation 
Association:  Alan  Stephen,  Twin  Otter/ 
Grand  Canyon  Airlines:  Joe  Corrao, 
Helicopter  Association  International: 
Chip  Dennerlein,  State  of  Alaska  Fish 
and  Game;  Charles  Maynard,  formerly 
with  Great  Smoky  Mountain  National 
Park:  Susan  Guim,  The  Wilderness  ' 
Society:  and  Germaine  White  and 
Richard  Deertrack,  representing  Native 
American  tribes. 

Public  Participation  in  the  Advisory 
Group 

In  order  to  retain  balance  within  the 
NPOAG,  the  FAA  and  NPS  invite 
persons  interested  in  serving  on  the 
NPOAG  to  represent  environmental 
interests  to  contact  either  of  the  persons 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT.  Requests  to  serve  on  the 
NPOAG  should  be  made  in  writing  and 
postmarked  on  or  before  March  5,  2003. 
The  request  should  indicate  whether  or 
not  you  are  a  member  or  an  official  of 
a  particular  environmental  in^terest 
group.  The  request  should  also  state 
what  expertise  you  would  bring  to 
environmental  interests  while  serving 
on  the  NPOAG.  The  term  of  service  for 
NPOAG  members  is  3  years. 


Issued  in  Washington,  DC,  on  February  5, 
2003. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
|FR  Doc.  03-3456  Filed  2-11-03;  8:45  am] 
MLUNQ  C006  491»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Amber  Plan  Program  Support 
Assistance;  Request  for  Applications 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice:  request  for  applications. 

SUMMARY:  This  document  requests 
applications  for  assistance  from  public 
agencies  in  supporting  Amber  Plan 
Programs  in  each  State.  The  U.S.  DOT 
Amber  Plan  Grant  Program  will  provide 
up  to  seven  million  dollars  in  grants  to 
States  (including  Puerto  Rico  and  the 
District  of  Columbia)  to  fund  the 
application  of  Intelligent  Transportation 
Systems  to  facilitate  the  inclusion  of 
State  and  local  transportation  agencies 
into  existing  or  proposed  Amber  Plan 
Programs.  The  intent  is  to  provide  funds 
to  States  for  the  purpose  of  planning  the 
systems  and  procedures  necessary  to 
incorporate  various  traveler  information 
systems  such  as  changeable  message 
signs  (CMS)  in  the  issuance  of  Amber 
Alerts. 

DATES:  Applications  for  Amber  Plan 
Program  support  assistance  must  be 
received  prior  to  August  1,  2003. 
Decisions  regarding  the  acceptance  of 
specific  applications  for  funding  will  be 
made  within  60  business  days  of 
receipt. 

ADDRESSES:  Applications  for  Amber 
Plan  Program  support  assistance  should 
be  submitted  electronically  via  e-mail  to 
AMBERPLAN@FHWA.DOT.GOV.  or 
mailed  directly  to  the  Federal  Highvvay 
Administration,  Intelligent 
Transportation  Systems  (ITS)  Joint 
Program  Office,  Amber  Plan  Support, 
HOrr-l,  400  Seventh  St.,  SW.,  Room 
3416,  Washington,  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rupert,  Office  of  Transportation 
Management  (HOTM-1),  (202)  366- 
2194;  Mr.  Craig  Alhed,  ITS  Joint 
Program  Office  (HOIT-1),  (202)  366- 
8034;  or  Ms.  Gloria  Hardiman-Tobin, 
Office  of  Chief  Counsel  (HCC-40),  (202) 
366-0780:  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  8  a.m.  to  4:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 

Electronic  Access  ' 

An  electronic  copy  of  this  docmnent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
Home  page  at  http://www.archives.gov/ 
federal  register  and  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/nara. 

The  document  may  also  be  viewed  at 
the  DOT'S  ITS  Home  page  at  http:// 
www.its.dot.gov. 

Background 

The  Amber  Plan  Program  is  a  ' 
voluntary  program  where  law 
enforcement  agencies  partner  with 
broadcasters  to  issue  an  urgent  bulletin 
in  the  most  serious  child  abduction 
cases.  These  bulletins  notify  the  public 
about  abductions  of  children.  The  U.S. 
DOT  recognizes  the  value  of  the  Amber 
Plan  Program  and  fully  supports  the 
State  and  local  governments'  choice  to 
implement  this  program. 

Alerts  of  recent  serious  child 
abductions  may  be  communicated 
through  various  means  including  radio 
and  television  stations,  highway 
advisory  radio,  changeable  message 
signs  (CMS),  and  other  media.  Under 
certain  circumstances,  using  CMS  to 
display  child  abduction  messages  as 
part  of  an  Amber  Plan  Program  has  been 
determined  to  be  consistent  with 
current  FHWA  policy  governing  the  use 
of  CMS  and  the  type  of  messages  that 
are  displayed.  The  FHWA,  in  fact, 
recently  issued  a  policy  memorandum 
that  supports  the  use  of  changeable 
message  signs  (CMS)  for  Amber  Alerts. 
This  memorandum  may  be  viewed  at 
the  following  uri:  http:// 
ops.fhwa.dot.gov/Travel/reports/ 
amber.htm. 

A  key  factor  in  the  success  of  the 
Amber  Plan  Program  is  the  need  for 
public  agencies  to  develop  formal 
Amber  Plan  policies  that  include  a 
sound  set  of  procedures  for  calling  an 
Amber  Alert.  If  public  agencies  decide 
to  display  an  Amber  Alert  or  child 
abduction  messages  on  a  CMS,  the 
FHWA  has  determined  that  this     • 
application  is  acceptable  only  if  it  is 
part  of  a  well-established  local  Amber 
Plan  Program,  and  public  agencies  have 
developed  a  formal  policy  that  governs 
the  operation  and  messages  that  are 
displayed  on  CMS. 

Local  Amber  Plan  Programs  should 
include  written  criteria  for  issuing  and 
calling  off  an  Amber  Alert,  procedures 
on  issues  to  coordinate- with  local 
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agencies  and  other  interests,  and  should 
conform  to  the  recommendations  of  the 
National  Amber  Plan  Program. 
Information  about  the  National  Amber 
Plan  Program  may  be  found  at  the 
following  url;  http:// 
www.misjsingkids.  com/h  tml/ 
amberplan.html.  The  general  criteria  for 
issuing  an  Alert  and  the  associated 
procedures  may  include  confirmation 
that  a  child  has  been  abducted:  belief 
that  the  circimistances  surroimding  the 
abduction  indicate  that  the  child  is  in 
danger  of  serious  bodily  harm  or  death, 
and  enough  descriptive  information 
about  the  child,  abductor,  and/or 
suspect's  vehicle  to  believe  an 
immediate  broadcast  alert  will  help. 

Of  specific  interest  to  the  U.S.  DOT 
are  that  these  policies  and  procediues 
provide  specific  guidance  on  displaying 
Amber  Alert  or  child  abduction 
messages  on  CMS.  Such  guidance 
should  address  items  such  as  tbe  criteria 
when  CMS  will  be  used  for  Amber 
Alerts:  clear  identification  of  the  law 
enforcement  agency  responsible  for 
issuing  the  alert;  which  agencies, 
interests,  and  persons  are  to  be 
contacted  to  initiate  or  call  off  an  Amber 
Alert:  circumstances  under  which  the 
Amber  Alert  message  could  or  could  not 
be  displayed:  length  of  time  to  display 
the  message:  geographic  area  over  which 
the  information  is  to  be  displayed: 
circumstances  that  would  cause  the 
discontinuation  of  use  of  the  CMS  if  the 
Amber  Alert  message  creates  an  adverse 
traffic  impact:  and  format  and  content  of 
the  messages  to  be  displayed. 

In  general,  the  Amber  Plan  Program 
has  proven  to  be  a  very  effective  yet 
relatively  simple  and  inexpensive 
program  to  implement.  However,  the 
inclusion  of  the  transportation 
community  and  the  use  of  various 
highway  advisory  systems  such  as  CMS 
as  part  of  an  Amber  Plan  Program  has 
exposed  several  issues  that  need  to  be 
addressed  in  order  for  such  use  to  be 
effective  and  an  appropriate  use  of  the 
advanced  technology  may  be 
appropriate. 

One  key  issue  that  has  broad 
implications  beyond  Amber  Alerts  is  the 
lack  of  well  established  commuilication 
systems  and  protocols  between  the 
public  safety  community  and  the 
transportation  community  or  the 
inability  of  such  systems  to  be  used  for 
the  purposes  of  conveying  Amber  Alert 
informatioi .  among  agencies.  Currently 
most  Amber  Alerts  are  communicated  to 
Transportation  Operations  Centers  by 
telephone  or  facsimile.  While  there  is  no 
evidence  that  these  relatively  informal 
"low-tech"  arrangements  are  not 
effective,  such  an  informal  system, 
dependant  on  simple  communication 


methods,  certainly  has  the  potential  for 
problems  such  as  missed  calls,  data 
errors,  and  erroneous  or  false  alerts. 
Furthermore,  the  lack  of  formal 
conununication  links  has  larger 
implications  for  highway  incident 
response,  hazmat  incidents,  natural 
disasters,  and  security  related  events.  A 
niunber  of  jurisdictions  have  identified 
this  broader  need  for  communication 
and  have  established  communication 
systems  among  the  various  public  safety 
and  transportation  agencies  to  report 
and  coordinate  response  to  incidents 
but  it  is  not  clear  whether  any  of  these 
systems  have  been  used  for  Amber 
Alerts. 

Another  obstacle  that  has  been 
identified  is  the  lack  of  capability  for 
jurisdictions  to  issue  area  wide 
messages  on  CMS  or  other  traveler 
information  systems.  These  systems  are 
generally  intended  to  alert  motorists  to 
a  localized  condition  (e.g.,  an  incident 
on  a  specific  roadway).  As  a  result,  in 
some  jmisdictions,  the  systems  that 
control  these  signs  are  not  capable  of 
posting  the  same  message  on  all  signs 
across  a  region.  The  result  in  the  case  of 
an  Amber  Alert  is  a  rather  labor 
intensive  and  time  consuming  process 
to  change  the  message  on  the  signs  one 
sign  at  a  time.  Currently  several  of  these 
jurisdictions  are  exploring  ways  to 
upgrade  their  systems  to  provide  such 
capability.  This  has  implications  for 
other  area  wide  situations  such  as  a 
major  natural  disaster  or  security  related 
event  where  evacuation  or  other  critical 
information  may  need  to  be  conveyed  to 
motorists  over  a  broad  region. 

A  third  issue  that  can  impact  the 
appropriate  use  of  CMS  for  Amber 
Alerts  is  the  fact  that  many 
transportation  operation  centers  are  not 
staffed  aroimd  the  clock.  In  those  cases, 
if  an  Amber  Alert  or  other  critical 
message  needs  to  be  posted  on  CMS,  an 
off-duty  operator  has  to  be  contacted  by 
an  appropriate  authority  so  he  or  she 
can  return  to  the  operations  center  and 
post  the  message.  Another  option  is  to 
give  a  public  safety  agency  the 
capability  and  authority  to  post  such 
messages  during  off  hours.  In  some 
jurisdictions,  this  problem  has  been 
resolved  by  linking  operations  centers 
and  prqviding  for  the  transfer  of  control 
to  a  designated  back-up  center.  In  some 
cases  these  back-up  centers  are 
continuously  operated  Transportation 
Operation  Centers;  in  other  cases,  these 
are  emergency  response  centers  (e.g., 
police  dispatch  centers).  In  either  case, 
both  technological  and  institutional 
issues  must  be  resolved  to  provide  this 
important  functionality. 

Another  concern  is  that  jurisdictions 
must  have  the  basic  capability  to 


communicate  such  information  to 
motorists  via  CMS  or  other  traveler 
information  systems.  Ciurently,  CMS 
deployment  is  largely  limited  to  urban 
freeways,  and  even  in  some  of  our 
largest  metropolitan  areas,  the  niunbers 
of  such  signs  are  often  limited.  While  it 
is  not  practical  to  widely  deploy  such 
systems  for  the  specific  purposes  of 
issuing  Amber  Alerts,  there  is  some 
value  to  increasing  our  overall 
capability  to  communicate  with 
motorists.  Exploring  and  plaiming     - 
alternative  methods  of  providing 
information  to  travelers  and  expanding 
the  use  of  such  systems  for  such 
purposes  as  Amber  Alerts  should  be 
pursued. 

Finally,  there  is  the  issue  of  the 
message  to  be  conveyed.  There  is 
anecdotal  evidence  of  Amber  Alerts 
being  provided  by  multi-panel  messages 
containing  details  such  as  the  type  of 
vehicle,  the  license  plate  number,  and 
the  ten-digit  number  to  call  adversely 
impact  traffic  as  drivers  attempted  to 
read  and  possibly  copy  all  the  relevant 
information.  Clearly,  it  i§  important *to 
ensure  that  these  signs  are  properly  and 
safely  used  as  part  of  an  overall  effort  to 
provide  information  on  Amber  Alerts. 

Objectives  of  the  Amber  Alert  Grant 
Program 

The  [Aoposed  U.S.  DOT  Amber  Plan 
Grant  Program  will  provide  up  to  $7 
million  in  grants  to  States  (including 
Puerto  Rico  and  the  District  of 
Coliunbia)  to  fund  the  application  of 
Intelligent  Transportation  Systems  (ITS) 
to  facilitate^he  inclusion  of  State  and 
local  transportation  agencies  into 
existing  or  proposed  Amber  Plan 
Programs.  The  intent  is  to  facilitate, 
through  the  use  of  advanced 
technologies,  the  seamless  coordination 
between  law  enforcement  agencies  and 
transportation  communities  necessary  to 
implement  an  Amber  Alert  using 
changeable  message  signs  or  other 
traveler  information  systems  and  to 
improve  our  overall  capability  of 
communicating  Amber  Alerts  and  other 
important  information  to  motorists. 

Each  State  (including  Puerto  Rico  and 
the  District  of  Columbia)  may  apply  for 
a  grant  of  $125,000  for  planning, 
coordinating  and  designing  of  systems, 
protocols,  and  message  sets  that  support 
the  coordination  and  commimication 
necessary  to  issue  an  Amber  Alert  and 
to  provide  the  means  to  communicate 
an  Amber  Alert  to  motorists.  This 
funding  would  ensure  that  the 
notification  is  well  designed  and 
integrated  between  the  law  enforcement 
and  transportation  communities. 

Once  such  planning  has  been 
completed,  any  remaining  funds  from 
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the  grant  could  be  used  to  support  the 
implementation  of  systems  that  will 
support  the  dissemination  of  Amber 
Alert  messages  via  CMS  or  other  traveler 
information  systems. 

Funding 

The  instrument  to  provide  funding, 
on  a  cost  reimbursable  basis,  will  be  a 
Federal-aid  project  agreement.  Federal 
funding  authority  is  derived  from 
§  5001(a)(5)  of  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21),  Pub. 
L.  105-178.  112  Stat.  107,  419  (1998). 
Actual  award  of  funds  will  be  subject  to 
funding  availability.  Federal  ITS 
funding  for  Amber  Plan  support 
assistance  may  be  used  as  necessary  for: 

1.  Oeveloping  general  policies  and 
procedures  that  would  guide  the  use  of 
CMS  or  other  motorist  information 
systems  to  issue  Amber  Alerts. 

2.  Developing  guidance  or  policies  on 
the  content  and  format  of  alert  messages 
being  conveyed  on  CMS  or  other 
traveler  information  systems. 

3.  Coordinating  State,  regional,  and 
local  plans  for  use  of  CMS  or  other 
transportation  related  issues. 

4.  Planning  secure  and  reliable 
communications  systems  and  protocols 
between  public  safety  and 
transportation  agencies  or  modify 
existing  communications  systems  to 
support  Amber  Alerts. 

5.  Plaiming  and  designing  improved 
systems  for  commimicating  with 
motorists  including  the  capability  for 
issuing  wide  area  alerts  to  motorists. 

6.  Planning  systems  and  protocols  to 
facilitate  the  efficient  issuance  of  Amber 
Alerts  and  other  key  information  to 
motorists  during  off-hours. 

7.  Providing  training  and  guidance  to 
transportation  authorities  to  facilitate 
appropriate  use  of  CMS  and  other 
traveler  information  systems  for  Amber 
Alerts. 

Once  these  eligible  activities  are 
complete,  any  remaining  funding 
allocated  under  agreements  resulting 
from  this  request  may  be  used  to 
implement  the  systems  that  will  support 
the  dissemination  of  Amber  Alert 
messages  via  CMS  or  other  traveler 
information  systems.  This  includes 
systems  necessary  to  establish  the 
necessary  communications  between 
appropriate  public  safety  and 
transportation  agencies  to  post  Amber 
Alerts  on  CMS;  systems  necessary  to 
provide  for  wide  area  alerts  to  motorists; 
and  systems  necessary  for  24-hour 
operation  of  such  systems.  Note:  The 
actual  purchase  of  CMS  or  other  on- 
street  or  in-vehicle  hardware  is  not 
eligible  for  funding  under  this  program. 


Matching  Share/Cost  Sharing 

There  is  a  statutorily  required 
minimum  twenty  percent  matching 
share  that  must  be  from  non-federally 
derived  funding  soinces,  and  must 
consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  personnel  services  dedicated  full- 
time  to  the  project  for  a  substantial 
period,  as  long  as  such  personnel  are 
not  otherwise  supported  with  Federal 
funds.  ^  The  non-federally  derived 
funding  may  come  from  State,  local 
government,  or  private  sector  partners. 
However,  funding  identified  to  support 
continued  operations,  maintenance,  and 
management  of  the  system  will  not  be 
considered  as  part  of  the  partnership's 
cost-share  contribution. 

Offerors  are  encouraged  to  consider 
additional  matching  share  above  the 
required  minimum  match  described 
above.  Those  offerors  willing  to  propose 
additional  match  may  include  the  value 
of  federally  supported  projects  directly 
associated  with  the  proposed  project. 

Grantees  shall  maintain  financial 
records  that  detail  the  activities 
provided  by  Federal  funding,  indicating 
appropriate  total  matching 
requirements,  as  described  under  the 
heading.  Matching  Share/Cost  Sharing. 
The  U.S.  DOT  and  the  Comptroller 
General  of  the  United  States  have  the 
right  to  access  all  documents  pertaining 
to  the  use  of  Federal  ITS  funds  and  non- 
Federal  contributions.  Grantees  and  sub- 
grantees  are  responsible  for  obtaining 
audits  in  accordance  with  the  Single 
Audit  Act  Amendments  of  1996  (31 
U.S.C.  7501-7507)  and  revised  Office  of 
Management  and  Budget  (OMB) 
Circular  A-133,  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations,  dated  June  24, 1997,  that 
is  available  at  the  following  url:  http:/ 
/www.  whitehouse.gov/omb/circulars/ 
al33/al33.html.  The  audits  shall  be 
conducted  by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  covering 
financial  audits  found  at  49  CFR  18.26. 

Instructions  to  Applicants 

An  application  for  Amber  Plan 
program  assistance  shall  consist  of  two 
parts:  (1)  A  proposed  technical 
approach;  and  (2)  a  financial  plan. 
Together  these  two  elements  must 
describe  the  proposed  activities  to  be 
conducted  with  this  funding.  The 
complete  application  shall  not  exceed 
1 5  pages  in  length,  including  the  Amber 
Plan  Approach,  the  Financial  Plan,  the 


*  See  §  5001(b)  of  the  Transportation  Equity  Act 
for  the  21st  Century,  Pub.  L.  10&-178;  112  Stot.  107, 
June  1998. 


title  page,  index,  and  tables.  A  page  is 
defined  as  one  side  of  an  8V2  by  11-inch 
paper,  with  a  type  font  no  smaller  than 
12  point. 

Applications  shall  be  submitted  in  an 
electronic  format  compatible  with 
Microsoft  Office  2000.  The  cover  sheet 
or  title  page  of  the  application  shall 
include  the  name,  address,  and  phone 
number  of  an  individual  to  whom 
correspondence  and  questions  about  the 
application  may  be  directed.  Any 
portion  of  the  application  or  its  contents 
that  may  contain  proprietary 
information  shall  be  clearly  indicated: 
otherwise,  the  application  and  its 
contents  shall  he  non-proprietary. 

Application  Content 

Applicants  must  submit  an  acceptable 
Technical  Approach  and  Financial  Plan 
that  together  provide  sound  evidence 
that  the  objectives  of  this  program  can 
successfully  be  completed  in  a  timely 
fashion. 

Applications  should  be  organized  into 
the  following  two  sections: 

1 .  Technical  Approach 

The  application  should  describe  the 
proposed  approach  for  establishing  the 
systems,  protocols  and  message  sets 
necessary  for  posting  of  Amber  Alert 
messages  on  CMS  and  other  traveler 
information  systems.  The  following 
paragraphs  illustrate  the  general 
information  that  applicants  should 
include  in  this  section  of  the 
application. 

(A)  The  application  should  identify 
candidate  agencies  or  organizations  that 
will  be  engaged  in  the  proposed 
activities.  These  organizations  may 
include,  but  not  be  limited  to:  highway 
agencies,  public  safety  agencies,  sources 
of  traveler  information,  and  commercial 
radio  and  television  stations.  It  is 
expected  that  the  slate  of  organizations, 
agencies,  and  firms  involved  in 
developing  an  Amber  Plan  Program  will 
be  adjusted  as  deployment  plans  are 
developed. 

(B)  llie  application  should  discuss 
institutional  or  organizational  issues 
that  will  affect  the  Amber  Plan  Program 
and  the  involvement  of  the 
transportation  community  in  that 
program,  and  what  candidate 
tecfajiiques  or  activities  will  be  used  to 
address  these  issues.  Prior  activities  that 
identified  or  addressed  Amber  Plan 
Program  issues  may  be  described  in  this 
section  to  provide  a  complete  portrayal 
of  the  breadth  of  effort  by  the  applicant 
to  develop  a  plan  for  regional 
deployment. 

(C)  The  application  should  describe 
the  expected  product(s)  of  the  activities 
described  in  paragraph  (B)  of  this 


Federal  Register /Vol.  68,  No.  29  /  Wednesday,  February  12,  2003 /Notices 


7167 


section.  It  is  expected  that  reports, 
plans,  presentations,  or  other  products 
would  be  produced  by  these  activities 
for  use  by  the  applicant.  The  applicant 
should  propose  which  of  these  products 
may  serve  as  deliverables  to  the  ITS- 
JPO  under  any  resultant  agreement  from 
this  request.  The  final  deliverables  will 
be  determined  in  negotiations  between 
the  rrS-JPO  emd  the  selected  locations. 
(D)  The  application  should  include  a 
proposed  schedule  or  timeline  for 
completion  of  the  proposed  activities 
and  outputs  for  which  the  grant  will  be 
used.  The  schedule  should  include 
milestone  events  or  targeted  activities, 
especially  indicating  any  activities  that 
require  ITS-JPO  actions  or  actions  by 
organizations  typically  not  influenced 
by  the  applying  agency.  Additionally, 
the  schedule  should  also  indicate  targets 
for  delivery  of  any  products  or  outputs 
irom  development  activities. 

2.  Financial  Plan 

The  Financial  Plan  should 
demonstrate  that  sufficient  funding  is 
available  to  successfully  complete  all 
aspects  of  the  proposed  development  of 
the  plans  and  designs  described  in 
section  1.  Additionally,  the  Financial 
Plan  shall  provide  the  financial 
information  described  under  the 
heading.  Matching  Share/Cost  Sharing. 
An  acceptable  Financial  Plan  should: 

(A)  Provide  a  clear  identification  of 
the  proposed  funding  for  activities 
leading  to  the  development  of  a 
comprehensive  plan  for  issuing  Amber 
Alerts,  and  a  commitment  that  no  more 
than  80  percent  of  the  total  cost  will  be 
supported  by  Federal  ITS  funds.  As 
appropriate,  financial  commitments  ' 
from  other  public  agencies  and  from 
private  firms  should  be  documented 
appropriately,  such  as  through 
memorandiuns  of  understanding. 

(B)  Describe  how  the  proposed 
systems  will  be  developed  to  ensure 
their  timely  implementation  and  the 
continued  long-term  operations  of  the 

systems. 

(C)  As  appropriate,  include 
corresponding  public  and/or  private 
investments  that  minimize  the  relative 
percentage  and  amount  of  Federal  ITS 
funds.  Also  include  evidence  of 
continuing  fiscal  capacity  and 
commitment  from  anticipated  public 
and  private  sources. 

Authority:  Sec.  5001(a)(5),  Pub.  L.  105- 
178,  112  Stat.  107,  420;  23  U.S.C.  315;  and 
49  CFR  1.48. 

Issued  on:  February  6,  2003. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 
(FR  Doc.  03-3501  Filed  2-11-03;  8:45  am] 
MLUNQ  cooe  4*io-a-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Transfer  of  Federally  Assisted  l^nd  or 
Facility 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACnON:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  facility. 

summary:  Section  5334(g)  of  the  Federal 
Transit  Laws,  as  codified,  49  U.S.C. 
5301,  et  seq.,  permits  the  Administrator 
of  the  Federal  Traiisit  Administration 
(FT A)  to  authorize  a  recipient  of  FTA 
funds  to  transfer  land  or  a  focility  to  a 
public  body  for  any  public  purpose  with 
no  further  obligation  to  the  Federal 
government  if,  among  other  things,  no 
Federal  agency  is  interested  in  acquiring 
the  asset  for  Federal  use.  Accordingly, 
FTA  is  issuing  this  notice  to  advise 
Federal  agencies  that  the  Norwalk 
Transit  District  (NTD)  intends  to 
transfer  approximately  2.11  acres  of 
land  and  improvements  thereon  at  100 
Fairfield  Avenue,  Norwalk,  Connecticut. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  parcel  of 
land  must  notify  the  FTA  Region  I 
Office  of  its  interest  by  March  14,  2003. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing  to 
Richard  H.  Doyle,  Regional 
Administrator,  Federal  Transit 
Administration,  55  Broadway,  Room 
921,  Cambridge,  MA  02142. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  N.  Cole,  Director  of  Operations 
and  Program  Management,  at  617/494- 
2395;  or  Jackie  Hathaway,  FTA 
Headquarters  Office  of  F^gram 
Management,  at  202/366-6106. 

SUPPLEMENTARY  INFORJMATKW: 

Background:  49  U.S.C.  5334(g) 
provides  guidance  on  the  transfer  of 
capital  assets.  Specifically,  if  a  recipient 
of  FTA  assistance  decides  an  asset 
acquired  under  this  chapter  at  least  in 
part  with  that  assistance  is  no  longer       ' 
needed  for  the  purpose  for  which  it  was 
acquired,  the  Secretary  of 
Transportation  may  authorize  the 
recipiient  to  transfer  the  asset  to  a  local 
governmental  authority  to  be  used  for  ,a 
public  purpose  with  no  further 
obligation  to  the  Government. 

49  U.S.C.  5334(gHl)  Determinations 

The  Secretary  may  authorize  a 
transfer  for  a  public  purpose  other  than 
mass  transportation  only  if  the  Secretary 
decides: 

(A)  Hie  asset  will  remain  in  public 
use  for  at  least  5  years  after  the  date  the 
asset  is  transferred; 


(B)  There  is  no  purpose  eligible  for 
assistance  imder  this  chapter  for  which 
the  asset  should  be  used;  ;. 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
government  in  liquidation  and  return  of 
the  financial  interest  of  the  government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors;  and 

(D)  Through  an  appropriate  screening 
or  survey  process,  that  there  is  no 
interest  in  acquiring  the  asset  for 
government  use  if  the  asset  is  a  facility 
or  land. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C..5334(g)(l)(D) 
of  the  Federal  Transit  Laws. 
Accordingly,  FTA  hereby  provides 
notice  of  die  availability  of  the  assets 
further  described  below.  Any  Federal 
agency  interested  in  acquiring  the 
affected  land  and  improvements  thereon 
should  promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  and 
improvements  thereon,  FTA  will  make 
certain  that  the  other  requirements 
specified  in  49  U.S.C.  5334(g)(1)(A) 
through  (C)  are  met  before  permitting 
the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  property  is  located  at  100 
Fairfield  Avenue  in  Norwalk, 
Connecticut,  and  contains 
approximately  2.11  acres  of  land  and  a 
building  which  is  approximately  26,495 
square  feet.  The  property  has  two  10,000 
gallon  imderground  fuel  tanks  and  a 
leak  detection  system. 

The  land  is  of  a  triangular  shape  and 
is  situated  along  exit  ramp  14  eastbound 
of  the  Connecticut  Turnpike,  and  the 
building  frtints  on  Cedar  Street.  The 
land  slopes  down  from  Fairfield  Avenue 
and  the  Cedar  Street  properties.  The 
building  is  approximately  26,495  square 
feet;  it  consists  of  a  metal  sandwich 
panel  construction  with  a  rubber 
ballasted  roof;  and  it  is  fully 
sprinklered.  Almost  %  of  the  building 
was  used  for  vehicle  storage;  and  as  a 
result,  the  heating  and  lighting  systems 
in  that  area  have  limited  capacity.  The 
space  is  clear  span.  The  balance  of  the 
building  was  used  for  a  vehicle  washer, 
four  maintenance  bays,  and 
approximately  3,000  square  feet  of  office 
space,  toilets  and  showers. 

The  building  is  in  fair  condition  but 
may  need  painting,  a  new  roof, 
substantial  cleaning  and  considerable 
cosmetic  work.  Fumes  from  the 
maintenance  and  storage  area  seep  into 
the  office  area  at  times;  and  during 
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extremely  wet  seasons,  there  is  water 
seepage  in  the  storage  area. 
Issued  on:  February  6,  2003. 
Richard  H.  Doyle. 

Regional  Administrator. 

IFR  Doc.  03-3454  Filed  2-11-03;  8:45  am) 

BILUNO  CODE  4910-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-03-14448;  Notice  2] 

Pipeline  Safety:  Qualification  of 
Pipeline  Personnel 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  public  meeting. 

summary: 'The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  will 
conduct  a  public  meeting  to  discuss 
progress  in  implementing  the  operator 
qudlification  (OQ)  rule  for  gas  and 
hazardous  liquid  pipelines.  OPS  will 
continue  to  develop  the  protocols  and 
guidance  materials,  and  provide  an 
opportunity  for  public  comment.  A 
panel  of  experts  will  address  technical 
issues  associated  with  protocols  and 
related  materials.  A  record  of  the 
previous' public  meeting  on 
Qualification  of  Pipeline  Personnel  that 
was  held  in  San  Antonio.  TX,  is 
available  in  this  docket  (RSPA-03- 
14448). 

DATES:  The  public  meeting  will  be  held 
on  February  25,  26,  and  27,  2003. 
beginning  at  9  a.m.  and  will  continue 
until  4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hyatt  Regency  Houston 
Airport  Hotel,  15747  John  F.  Kennedy 
Blvd..  Houston,  TX  77032  (Tel:  800- 
233-1234);  Fax:  281-590-8461;  Web: 
www.houstonairport.hyatt.coin.  This 
meeting  is  free  and  open  to  the  public. 
You  may  register  electronically  for  this 
meeting  at:  http://primis.rspa.dot.gov/ 
meetings.  The  deadline  for  making  a 
hotbl  reservation  is  February  17,  2003. 

The  program  will  address  the  13 
issues  generated  by  the  first  public 
meeting  held  in  January  2003,  and  will 
be  open  for  technical  input.  This  will 
include  presentations  on  definitions  of 
terms  discussed  at  the  last  meeting. 
Persons  wishing  to  make  a  presentation 
or  statement  at  the  meeting  should 
notify  Janice  Morgan,  (202)  366-2392, 
no  later  than  February  19,  2003. 

Although  we  encourage  persons 
wishing  to  comment  on  operator 


qualification  and  inspection  protocols  to 
participate  in  the  public  meeting, 
written  comments  will  be  accepted.  You 
may  submit  written  comments  on 
operator  qualification  and  inspection 
issues  by  mail  or  delivery  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  dockets  facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  You  should  submit  the 
original  and  one  copy.  Anyone  who 
wants  confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  You  may  also 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
Internet  Web  address  http:// 
dms.dot.gov.  and  click  on  "Help"  for 
instructions  on  electronic  filing  of 
comments.  All  written  comments 
should  identify  the  docket  number    , 
RSPA-03-14448;  Notice  2. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comments  (or  signing  the  comments,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  U.S.  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,^2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Richard  Sanders  at  (405) 
954-7214  or  (405)  954-7219,  regarding 
the  agenda  of  this  public  meeting. 
General  information  about  OPS 
programs  may  be  obtained  by  accessing 
OPS's  Internet  home  page  at  http:// 
ops.dot.gov. 

Information  on  Services  for 
Individuals  With  Disabilities:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance,  contact  Janice 
Morgan,  (202)  366-2392. 

SUPPLEMENTARY  INFORMATION:  The 
operator  qualification  rules  at  49  CFR 
192.801  (for  gas  pipelines)  and  at  49 
CFR  195.501  (for  hazardous  liquid 
pipelines)  require  every  pipeline 
operator  to  have  and  follow  a  written 
qualification  program  that  includes 
provisions  to  identify  covered  tasks  and 
to  ensure  that  all  persons  performing 
these  tasks  are  qualified.  By  October  28, 
2002,  all  gas  and  hazardous  liquid 
pipeline  operators  should  have 
completed  the  qualification  of  all 
individuals  performing  covered  tasks  on 
pipeline  facilities. 


On  February  25,  26,  and  27,  2003. 
OPS  will  conduct  a  public  meeting  to 
discuss  progress  in  implementing  the 
operator  qualification  rule  for  gas  and 
hazardous  liquid  pipelines.  OPS  will 
present  a  detailed  review  of  the 
development  of  the  operator 
qualification  inspection  protocols.  The 
meeting  will  focus  on  areas  considered 
high  priority  and  discussion  on 
compliance  issues  from  Federal  and 
State  pipeline  safety  personnel.  These 
issues,  as  identified  at  a  previous  public 
meeting  on  January  22,  2003,  in  San 
Antonio,  TX,  are  as  follows: 

(1)  Scope  of  operator  qualification; 

(2)  Evaluation  of  knowledge,  skills, 
and  physical  ability; 

(3)  Re-evaluation  intervals; 

(4)  Maintenance  versus  new 
construction; 

(5)  Treatment  of  emergency  response; 

(6)  Additional  covered  tasks; 

(7)  Extent  of  documentation; 

(8)  Abnormal  operating  conditions; 

(9)  Treatment  of  training; 

(10)  Criteria  for  wnall  operators; 

(11)  Direction  and  observation  of  non- 
qualified people; 

(12)  Noteworthy  practices; 

(13)  Persons  contributing  to  an 
incident  or  accident. 

All  persons  attending  the  meeting  will 
have  an  opportunity  to  comment  on 
operator  qualification  compliance  issues 
and  to  question  the  expert  panel  on  the 
new  operator  qualification  compliance 
protocols. 

Issued  in  Washington,  DC,  on  February  6, 
2003. 

James  K.  O'Steen, 

Deputy  Associate  Admin  istratorfor  Pipeline 
Safety. 
[FR  Doc.  03-3453  Filed  2-11-03;  8:45  am] 

BIUJNQ  CODE  4»10-aO-P 


DEPARTIMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations  of  Narcotics 
Trafflclwr-Reiated  Bloclced  Persons 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  names  of  23  additional 
persons  and  13  entities  whose  property 
and  interests  in  property  have  been 
designated  as  specially  designated 
narcotics  traffickers  pursuant  to 
Executive  Order  12978  of  October  25, 
1995;  is  supplementing  information 
concerning  two  persons  and  one  entity 
who  have  been  designated  as  specially 
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designated  narcotics  traffickers;  and  is 
removing  the  entries  for  two  persons 
previously  listed  as  specially  designated 
narcotics  traffickers. 
DATES:  The  designations  by  the  Office  of 
Foreign  Assets  Control  of  additional 
persons  identified  in  this  notice  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  Executive  . 
Order  12978  are  effective  on  October  24, 
2002.  The  removal  of  the  Agudelo 
Galvez  and  Donneys  Gonzalez  from  the 
list  of  specially  designated  narcotics 
traffickers  is  effective  as  of  April  15, 
2002  and  August  5,  2002,  respectively. 


FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 

Department  of  the  Treasury, 

Washington.  DC  20220,  tel.:  202/622- 

2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat"  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  October  21, 1995,  the  President 
issued  Executive  Order  12978  ("the 
Order"),  where  he  found  that  the  actions 
of  significant  foreign  narcotics 
traffickers  centered  in  Colombia,  and 
the  unparalleled  violence  corruption, 
and  harm  that  they  cause  in  the  United 
States  and  abroad  constitute  an 
extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of 
the  United  States.  The  President 
identified  four  individuals  whose  assets 
are  blocked  pursuant  to  the  Order. 
Additional  persons  have  been  blocked 
pursuant  to  the  Order  and  Section 
536.312  of  the  Narcotics  Trafficking  and 
Sanctions  Regulations,  31  CFR  part  356 
(the  "Regulations"),  because  they  have 
been  determined  to  play  a  significant 
role  in  narcotics  trafficking  centered  in 


Colombia,  to  materially  assist  in  or 
provide  financial  support  or 
technological  support  for,  or  goods  or 
services  in  support  of  other  specially 
designated  narcotics  traffickers,  or  to  be 
owned  or  controlled  by,  or  to  act  for  or 
(^  behalf  of,  persons  designated 
piusuanljto  the  Order  (collectively 
"Speci^4^  Designated  Narcotics 
Trafficfers"  or  "SDNTs").  These 
additional  blockings  have  been 
published  in  the  Federal  Reoster. 

On  October  24,  2002,  the  Office  of 
Foreign  Assets  Control  ("OFAC"),  acting 
under  authority  delegated  by  the 
Secretary  of  the  Treasiuy ,  in 
consultation  with  the  Attorney  General 
and  the  Secretary  of  the  Treasury, 
designated  an  additional  23  individuals 
and  13  entities.  Additionally, 
supplementary  information  is  being 
added  to  existing  SDNT  entries  for  two 
persons  and  one  entity  and  those  entries 
are  revised  in  their  entirety.  Finally,  the 
entries  for  two  SDNT  individuals  are 
being  removed  from  the  list  of  specially 
designated  narcotics  traffickers  because 
OFAC  has  determined  that  these 
individuals  no  longer  meet  the  criteria 
for  designation  as  SDNTs. 

Appendix  A  lists  the  names  of 
persons  with  respect  to  whom 
transactions  are  subject  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control.  Persons,  and  their 
known  aliases,  including  supplemental 
information,  will  be  added  to  appendix 
A  to  31  CFR  chapter  V,  through  a 
separate  Federal  Register  notice,  as 
"specially  designated  narcotics 
traffickers"  identified  by  the  initials 
"[SDNT]".  Additionally,  the  two  names 
identified  for  removal  will  be  deleted 
bom.  the  appendix  A  to  31  CFR  chapter 
V  through  a  separate  Federal  Register 
notice.  1 

Additional  Designations.  On  October 
24,  2002,  the  Office  of  Foreign  Assets 
Control,  acting  xmder  authority 
delegated  by  die  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  designated  an  additional  23 
individuals  and  1 3  entities  whose 
property  and  interests  in  property  are 
blocked.  The  names  of  these  additional 
persons  (individuals  and  entities)  are  set 
forth  in  the  list  below. 

The  designations  by  the  Office  of 
Foreign  Assets  control  piusuant  to 
Executive  Order  12978  of  these 
additional  persons  listed  below  are 
effective  on  October  24,  2002.  All 
property  and  interests  in  property  of  any 
designated  person,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 


United  States  persons,  including  their 
overseas  branches,  are  blocked  and  may 
not  be  transferred,  paid,  exported, 
withdrawn,  or  otherwise  dealt  in,  and 
all  transactions  or  dealings  by  U.S. 
persons  or  within  the  United  States  in 
property  or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

Designations  of  foreign  persons 
blocked  piu^uant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  Public  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual  * 
notice. 

The  list  of  additional  SDNT 
designations  follow: 

1.  AGRICOLA  DOIMA  DEL  NORTE 
DEL  VALLE  LTDA.,  Carrera  4  No.  12- 
20  of.  206,  Cartage,  Valle.  Colombia;  Km 
12  Via  Santa  Ana  Molina,  Hacienda 
Doima,  Cartage,  Colombia;  NTT  # 
800144713-3  (Colombia)  (entity). 

2.  AGROPECUARL\  MIRALINDO 
S.A.,  Carrera  8N  No.  17A-12,  Cartago, 
Colombia;  NIT  #  836000446-4 
(Colombia)  (entity). 

3.  ARIZONA  S.A.,  Carrera  8N  No. 
17A-12,  Cartago,  Colombia,  NIT  # 
836000489-^  (Colombia)  (entity). 

4.  BENAVIDEZ  CHAVEZ,  Alvaro 
Higinio,  Carrera  8N  No.  17A-12, 
Cartago,  Colombia;  c/o 
AGROPECUARIA  MIRALINDO  S.A., 
Cartago,  Colombia;  c/o  ARIZONA  S.A., 
Cartago,  Colombia;  DOB  1  Feb  1971; 
Passport  94295393  (Colombia);  Cedula 
No.  94295393  (Colombia)  (individual). 

5.  CARDONA  GARCIA,  Diomiro, 
Carrera  1  No.  12-53,  Cartago,  Valle, 
Colombia;  Carrera  4  No.  12-20  of.  206,  . 
Cartago,  Valle,  Colombia;  c/o 
AGRICOLA  DOIMA  DEL  NORTE  DEL 
VALLE  LTDA.,  Cartago,  Valle. 
Colombia;  c/o  GANADERL\  EL  VERGEL 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
GANADERLAS  BILBAO  LTDA.,  Cartago, 
Valle.  Colombia;  c/o  INMOBILIARIA  EL 
ESCORLAL  LTDA..  Cartago,  Valle, 
Colombia;  c/o  INMOBILL\RL\  LINARES 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
INMOBILIARLA  PASADENA  LTDA., 
Cartago,  Valle,  Colombia;  c/o 
ORGANIZACION  LUIS  HERNANDO 
GOMEZ  BUSTAMANTE  Y  CL\.  S.C.S., 
Cartago,  Valle,  Colombia;  c/o  VISCAYA 
LTDA.,  Cartago,  Valle,  Colombia; 
Passport  6233272  (Colombia);  Cedula 
No.  6233272  (Colombia)  (individual). 

6.  DURAN  RAMIREZ,  Pompilio, 
Carrera  4  No.  12-20  of.  206,  Cartago, 
Valle,  Colombia;  c/o  AGRICOLA 
DOIMA  DEL  NORTE  DEL  VALLE 
LTDA..  Cartago,  Valle,  Colombia;  c/o 
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GANADERIA  EL  VERGEL  LTDA.. 
Cartago.  Valle.  Colombia;  c/o 
GANADERIAS  BILBAO  LTDA.,  Cartago. 
Valle.  Colombia;  c/o  INMOBILIAIUA  EL 
ESCORL\L  LTDA. ,  Cartago.  Valle. 
Colombia;  c/o  INMOBILL\RlA  LINARES 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
INMOBILIARL\  PASADENA  LTDA.. 
Cartago.  Valle.  Colombia;  c/o 
ORGANIZACION  LUIS  HERNANDO 
GOMEZ  BUSTAMANTE  Y  CIA.  S.C.S.. 
Cartago.  Valle,  Colombia;  c/o  VISCAYA 
LTDA.,  Cartago,  Valle,  Colombia; 
Passport  2534945  (Colombia):  Cedula 
Ne.  2534945  (Colombia)  (individual). 

7.  FLOREZ  GRAJALES,  Yudy  Lorena 
(a.k.a.  FLOREZ  GRAJALES,  Yudi 
Lorena).  Carrera  78  No.  3-46.  Cali. 
Colombia;  Carrera  8N  No.  17A-12. 
Cartago,  Colombia;  c/o 
AGROPECUARL\  MIRAUNDO  S.A., 
Cartago.  Colombia;  c/o  ARIZONA  S.A.. 
Cartago.  Colombia;  DOB  26  Jun  1978; 
Passport  32180561  (Colombia);  Cedula 
No.  32180561  (Colombia)  (individual). 

8.  GANADERIA  EL  VERGEL  LTDA.. 
Carrera  4  No.  12-20  of.  206.  Cartago. 
Valle.  Colombia;  Km  7  Via  Cartago- 
Obando,  Hacienda  El  Vergel,  Cartago, 
Valle,  Colombia;  NIT  #  800146295-5 
(Colombia)  (entity). 

9.  GANADERL\S  BILBAO  LTDA., 
Carrera  4  No.  12-20  of.  206,  Cartago, 
Valle,  Colombia;  Km  7  Via  Cartago- 
Obando,  Hacienda  El  Vergel,  Cartago, 
Valle,  Colombia;  NTT  #  800146290-9 
(Colombia)  (entity). 

10.  GARCIA  DUQUE.  Gustavo. 
Carrera  4  No.  12-20  of.  206,  Cartago, 
Valle,  Colombia;  c/o  INMOBILIARIA  EL 
ESCORIAL  LTDA.,  Cartago.  Valle. 
Colombia;  c/o  INMOBILL\RL\  LINARES 
LTDA.,  Cartago,  Valle,  Colombia;  DOB 
30  Jun  1961;  Passport  16213736 
(Colombia);  Cedula  No.  16213736 
(Colombia)  (individual). 

11.  GARCIA  GARCIA,  Gabriel 
Alfonso,  Carrera  4  No.  12-20  of.  206, 
Cartago,  Valle,  Colombia;  c/o 
AGRICOLA  DOIMA  DEL  NORTE  DEL 
VALLE  LTDA.,  Cartago,  Valle, 
Colombia;  c/o  GANADERIA  EL  VERGEL 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
GANADERL\S  BILBAO  LTDA..  Cartago. 
Valle.  Colombia;  DOB  7  Jun  1976; 
Passport  16230989  (Colombia);  Cedula 
No.  16230989  (Colombia)  (individual). 

12.  GOMEZ  APONTE,  Laura  Victoria, 
Carrera  4A  No.  63N-29,  Cali.  Colombia; 
c/o  LADRILLERA  LA  CANDELAIUA 
LTDA..  Cali.  Colombia;  DOB  31  Oct 
1965;  POB  Cali.  Valle,  Colombia; 
Passport  31937650  (Colombia);  Cedula 
No.  31937650  (Colombia)  (individual). 

13.  GOMEZ  BUSTAMANTE,  Luis 
Hernando,  Km  7  Via  Cartago-Obando, 
Hacienda  El  Vergel,  Cartago.  Colombia; 
Km  12  Via  Santa  Ana  Molina,  Hacienda 
Doima,  Cartago,  Colombia:  c/o 


AGRICOLA  DOIMA  DEL  NORTE  DEL 
VALLE  LTDA.,  Cartago,  Valle, 
Colombia;  c/o  GANADERL\  EL  VERGEL 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
GANADERIAS  BILBAO  LTDA.,  Cartago, 
Valle.  Colombia:  c/o  INMOBILL\RL\  EL 
ESCORIAL  LTDA.,  Cartago.  Valle 
Colombia:  c/o  INMOBILL\RL\  LINARES 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
INMOBIUARL\  PASADENA  LTDA.. 
Cartago,  Valle,  Colombia;  c/o 
ORGANIZACION  LUIS  HERNANDO 
GOMEZ  BUSTAMANTE  Y  CL\.  S.C.S., 
Cartago.  Valle.  Colombia;  c/o  VISCAYA 
LTDA.,  Cartago,  Valle,  Colombia:  DOB 
14  Mar  1958;  POB  El  Aguila,  Valle, 
Colombia;  Passport  16209410 
(Colombia);  Cedula  No.  16209410 
(Colombia)  (individual). 

14.  GOMEZ  GOMEZ,  Viviana,  Carrera 
4  No.  12-20  of.  206,  Cartago,  Valle, 
Colombia;  c/o  AGRICOLA  DOIMA  DEL 
NORTE  DEL  VALLE  LTDA..  Cartago, 
Valle,  Colombia;  c/o  INMOBILIARIA 
PASADENA  LTDA.,  Cartago,  Valle, 
Colombia;  c/o  ORGANIZACION  LUIS 
HERNANDO  GOMEZ  BUSTAMANTE  Y 
CIA.  S.C.S.,  Cartago,  Valle,  Colombia;  d 
o  VISCAYA  LTDA.,  Cartago,  Valle. 
Colombia;  DOB  17  Oct  1982;  NTT  # 
681946748-1  (Colombia)  (individual). 

15.  GOMEZ  JARAMILLO.  Olga 
Cecilia.  Carrera  4  No.  12-20  of.  206, 
Cartago,  Valle.  Colombia;  c/o 
AGRICOLA  DOIMA  DEL  NORTE  DEL 
VALLE  LTDA..  Cartago,  Valle, 
Colombia:  c/o  GANADERIA  EL  VERGEL 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
INMOBILIARIA  EL  ESCORIAL  LTDA., 
Cartago,  Valle,  Colombia;  c/o 
INMOBILL\RL^  UNARES  LTDA., 
Cartago,  Valle,  Colombia:  c/o 
INMOBIUARL\  PASADENA  LTDA., 
Cartago.  Valle.  Colombia:  c/o 
ORGANIZACION  LUIS  HERNANDO 
GOMEZ  BUSTAMANTE  Y  CL\.  S.C.S.. 
Cartago,  Valle.  Colombia:  c/o  VISCAYA 
LTDA.,  Cartago,  Valle,  Colombia:  DOB 
29  Feb  1956:  Passport  31398070 
(Colombia);  Cedula  No.  31398070 
(Colombia)  (individual). 

16.  HENAO  GONZALEZ,  Carlos 
Andres,  Carrera  8N  No.  17A-12. 
Cartago,  Colombia;  c/o  AGRICOLA 
GANADERA  HENAO  GONZALEZ  Y 
CIA.  S.C.S.,  Cartago,  Colombia;  c/o 
AGROPECUARL\  MIRALINDO  S.A., 
Cartago,  Colombia;  c/o  ARIZONA  S.A., 
Cartago,  Colombia:  c/o  COMPANIA 
AGROINVERSORA  HENAGRO  LTDA., 
Cartago,  Colombia;  c/o  DESARROLLOS 
COMERCIALES  E  INDUSTRL\LES 
HENAO  GONZALEZ  Y  CL\.  S.C.S., 
Cartago,  Colombia:  c/o 
ORGANIZACION  EMPRESARIAL  A  DE 
J  HENAO  M  E  HIJOS  Y  CIA.  S.C.S.. 
Cartago,  Colombia;  DOB  27  Nov  1980; 
Passport  75096405  (Colombia):  Cedula 
No.  75096405  (Colombia)  (individual). 


17.  HENAO  GONZALEZ,  Una 
Marcela,  Avenida  4  Oeste  No.  5-97, 
Apt.  1001,  Cali,  Colombia;  c/o 
AGRICOLA  GANADERA  HENAO 
GONZALEZ  Y  CL\.  S.C.S.,  Cartago, 
Colombia;  c/o  COMPANIA 
AGROINVERSORA  HENAGRO  LTDA., 
Cartago,  Colombia;  c/o  DESARROLLOS 
COMERCL\LES  E  INDUSTRL\LES 
HENAO  GONZALEZ  Y  CL\.  S.C.S.. 
Cartago,  Colombia:  c/o 
ORGANIZACION  EMPRESAIUAL  A  DE 
J  HENAO  M  E  HIJOS  Y  CL\.  S.C.S., 
Cartago,  Colombia;  DOB  10  May  1985; 
POB  Cali,  Valle,  Colombia:  Passports 
AF228090  (Colombia),  TI-8505 103 7834 
(Colombia);  NFT  #  650000091-9 
(Colombia);  Cedula  No.  TI-8505 103 7834 
(Colombia)  (individual). 

18.  HENAO  GONZALEZ.  Olga 
Patricia.  Avenida  4  Oeste  No.  5-97.  Apt. 
1001.  Cali,  Colombia;  c/o  AGRICOLA 
GANADERA  HENAO  GONZALEZ  Y 
CIA.  S.C.S.,  Cartago.  Colombia;  c/o 
COMPANIA  AGROINVERSORA 
HENAGRO  LTDA..  Cartago.  Colombia; 
c/o  DESARROLLOS  COMERCIALES  E 
INDUSTRL\LES  HENAO  GONZALEZ  Y 
CIA.  S.C.S.,  Cartago,  Colombia;  c/o 
ORGANIZACION  EMPRESARL\L  A  DE 
J  HENAO  M  E  HIJOS  Y  CIA.  S.C.S., 
Cartago,  Colombia:  DOB  18  Jan  1988; 
POB  Cali,  Valle,  Colombia:  Passports 
AG762459  (Colombia),  RNl 2524986 
(Colombia);  NIT  #  600018532-2 
(Colombia);  Cedula  No.  RN12524986  - 
(Colombia)  (individual). 

19.  HURTADO  ROMERO,  Jairo  Jose, 
Carrera  42  No.  5B-81,  Cali,  Colombia; 
Carrera  8N  No.  17A-12.  Cartago. 
Colombia;  c/o  ARIZONA  S.A.,  Cartago, 
Colombia;  c/o  MAQUINARLA  TECNICA 
Y  TIERRAS  LTDA..  Cali.  Colombia: 
Passport  13809079  (Colombia);  Cedula 
No.  13809079  (Colombia)  (individual). 

20.  INMOBILL\RL\  EL  ESCORL\L 
LTDA..  Carrera  4  No.  12-20  of.  206. 
Cartago.  Valle  Colombia;  Carrera  5  No. 
lft-20  Local  12,  CartagOi  Valle, 
Colombia;  NTT  #  800146869-2 
(Colombia)  (entity). 

21.  INMOBILIARL\  LINARES  LTDA., 
.  Carrera  4  No.  12-20  of.  206.  Cartago, 

Valle,  Colombia:  NTT  #  800146860-7 
(Colombia)  (entity). 

22.  INMOBILlARL\  PASADENA 
LTDA.,  Carrera  4  No.  12-20  of.  206, 
Cartago,  Valle.  Colombia;  NTT  # 
800146861-4  (Colombia)  (entity). 

23.  INVERSIONES  LA  QUINTA  Y 
CIA.  LTDA..  Diagonal  29  No.  36-10  of. 
801.  Cali,  Colombia;  Diagonal  27  No. 

•  27-104,  Cali.  Colombia;  NTT  # 
800160387-2  (Colombia)  (entity). 

24.  JIMENEZ  BEDOYA.  Maria 
Adriana.  Carrera  4  No.  12-20  of.  206, 
Cartago.  Valle,  Colombia;  c/o 
INMOBILIARIA  PASADENA  LTDA., 
Cartago,  Valle,  Colombia;  c/o 
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ORGANIZAQON  LUIS  HERNANDO 
GOMEZ  BUSTAMANTE  Y  CL\.  S.C.S., 
Cartago,  Valle,  Colombia:  DOB  13  Apr 
1971;  Passport  31417388  (Colombia): 
Cedula  No.  31417388  (Colombia) 
(individual). 

25.  LADRILLERA  LA  CANDELARLA 
LTDA.,  Avenida  6  Norte  No.  17N-92,  of. 
514,  Cali,  Colombia;  Correg.  Buchitolo, 
Vereda  Tres  Esquinas,  Candelaria, 
Colombia;  NTT  #  800119741-4 
(Colombia)  (entity). 

26.  LOPRETTO  DURAN,  Jorge 
Enrique,  Carrera  4  No.  12-20  of.  206, 
Cartago,  Valle,  Colombia;  c/o 
INMOBILIARIA  EL  ESCORIAL  LTDA., 
Cartago,  Valle,  Colombia:  c/o 
INMOBILLyUA  LINAGES  LTDA., 
Cartago,  Valle,  Colombia;  c/o 
INMOBHJARIA  PASADENA  LTDA., 
Cartago,  Valle.  Colombia;  c/o  VISCAYA 
LTDA..  Cartago,  Valle,  Colombia;  DOB  8 
Aug  1962;  Passport  16215409 
(Colombia);  Cedula  No.  16215409 
(Colombia)  (individual). 

27.  MENDEZ  SALAZAR,  John  Jairo, 
Calle  1  No.  56-109  Casa  32.  Cali, 
Colombia:  Carrera  42  No.  5B-81,  Cali, 
Colombia:  c/o  MAQUINARLA  TECNICA 
Y  TIERRAS  LTDA.,  Cali,  Colombia; 
Passport  98515360  (Colombia);  Cedula 
No.  98515360  (Colombia)  (individual). 

28.  MONTES  OCAMPO,  Jose  Alberto, 
Carrera  4  No.  12-20  of.  206,  Cartago, 
Valle.  Colombia;  c/o  AGRICOLA 
DOIMA  DEL  NORTE  DEL  VALLE 
LTDA.,  Cartago,  Valle,  Colombia;  c/o 
GANADERL\  EL  VERGEL  LTDA., 
Cartago,  Valle,  Colombia;  c/o 
GANADERIAS  BILBAO  LTDA.,  Cartago, 
Valle,  Colombia;  DOB  24  Feb  1965; 
Passport  79339330  (Colombia);  Cedula 
No.  79339330  (Colombia)  (individual). 

29.  MONTOYA  LUNA  E  HIJOS  Y  CL\. 
S.C.S.,  Carrera  85B  No.  13A-136,  Cali, 
Colombia;  NTT  #  800077316-5 
(Colombia)  (entity). 

30.  MONTOYA  SANCHEZ,  Diego 
Leon,  Diagonal  27  No.  27-104,  Cali, 
Colombia;  c/o  INVERSIONES  LA 
QUINTA  Y  CIA.  LTDA.,  Cali,  Colombia; 
c/o  LADRILLERA  LA  CANDELARL\ 
LTDA.,  Cali,  Colombia;  c/o  MONTOYA 
LUNA  E  HIJOS  Y  CL\.  S.C.S.,  Calj; 
Colombia:  DOB  11  Jan  1958;  POB 
Trujillo,  Valle,  Colombia;  Passport 
16348515  (Colombia):  Cedula  No. 
16348515;  (Colombia)  (individual). 

31.  MONTOYA  SANCHEZ,  Eugenio, 
(a.k.a.  CARVAJAL  TAFURT,  Hector 
Fabio),  Diagonal  27  No.  27-104,  Cali, 
Colombia;  Calle  7  No.  45-25,  Cali, 
Colombia;  c/o  LADRILLERA  LA 
CANDELARIA  LTDA.,  Cali,  Colombia: 
DOB  17  Apr  1970,  alt.  DOB  15  Apr 
1972;  POB  Trujillo,  Valle,  Colombia; 
Passports  AC814028  (Colombia), 
94307307  (Colombia)  16836750 
(Colombia);  Cedula  No.  94307307 


(Colombia),  16836750  (Colombia) 
(individual). 

32.  MONTOYA  SANCHEZ,  Juan 
Carlos,  Carrera  85B  No.  13A-136,  Cali, 
Colombia;  c/o  MONTOYA  LUNA  E 
HIJOS  Y  CL\.  S.C.S.,  Cali,  Colombia; 
DOB  3  Sep  1962;  POB  Riofirio,  Valle, 
Colombia;  Passport  16357049 
(Colombia);  Cedula  No.  16357049 
(Colombia)  (individual). 

33.  ORGANIZACION  LUIS 
HERNANDO  GOMEZ  BUSTAMANTE  Y 
CIA  S.C.S.,  Carrera  4  No.  12-20  of.  206, 
Cartago,  Valle,  Colombia;  NTT  # 
800140477-1  (Colombia)  (entity). 

34.  RIOS  LOZANO,  Alexander, 
Carrera  42  No.  5B-81,  Cali,  Colombia; 
Carrera  8N  No.  17A-12,  Cartago, 
Colombia:  c/o  AGROPECUAIUA 
MIRALINDO  S.A.,  Cartago,  Colombia;  c/ 
o  ARIZONA  S.A..  Cartago,  Colombia:  c/ 
o  MAQUINARL\  TECNICA  Y  TIERRAS 
LTDA..  Cali.  Colombia;  DOB  15  Jan 
1974;  Passport  94402123  (Colombia); 
Cedula  No.  94402123  (Colombia) 
(individual). 

35.  RUIZ  CASTANO,  Maria  Helena,  c/ 
o  LADRILLERA  LA  CANDELARIA 
LTDA..  Cali,  Colombia;  DOB  17  Nov 
1970;  Passport  66901635  (Colombia); 
Cedula  No.  66901635  (Colombia) 
(individual). 

36.  VISCAYA  LTDA..  (a.k.a  VIZCAYA 
LTDA.),  Carrera  3  No.  11-99,  Cartago, 
Valle,  Colombia;  Carrera  4  No.  12-20  of. 
206.  Cartago,  Valle,  Colombia;  Km  7  Via 
Cartago-Obando,  Hacienda  El  Vergel, 
Cartago,  Colombia;  NTT  #  800054357-8 
(Colombia)  (entity). 

Supplemental  Information  on  Existing 
Specially  Designated  Narcotics 
Traffickers.  Supplementary  information 
is  added  to  existing  SDNT  entries  for 
two  individuals  and  one  entity  and 
those  entries  are  revised  in  their 
entirety. 

1 .  GONZALEZ  BENTTEZ,  Olga 
Patricia,  Hacienda  Coque,  Cartago, 
Colombia;  Carrera  4  No.  16-04  apt.  303, 
Cartago,  Colombia;  Avenida  4  Oeste  No. 
5-97  Apt.  1001,  Cali,  Colombia;  c/o 
AGRICOLA  GANADERA  HENAO 
GONZALEZ  Y  CIA.  S.C.S.,  Cartago. 
Colombia:  c/o  COMPANIA 
AGROINVERSORA  HENAGRO  LTDA.. 
Cartago.  Colombia;  c/o  DESARROLLOS 
COMERCIALES  E  INDUSTRIALES 
HENAO  GONZALEZ  Y  CL\.  S.C.S.. 
Cartago.  Colombia:  DOB  4  Aug  1965; 
POB  Cartago,  Valle,  Colombia;  Passports 
AH567983  (Colombia),  29503761 

,  (Colombia);  Cedula  No.  29503761 
(Colombia)  (individual). 

2.  HENAO  MONTOYA,  Arcangel  de 
■Jesus;  Hacienda  Coque,  Cartago, 
Colombia;  Carrera  4  No.  16-04  apt.  303. 
Cartago.  Colombia;  Carrera  42  No.  5B- 
81.  Cali,  Colombia;  c/o  AGRICOLA 
GANADERA  HENAO  GONZALEZ  Y 


CL\.  SCS.,  Cartago,  Colombia:  dp 
AGROPECUAIUA  MIRALINDO  S.A., 
Carago,  Colombia;  c/o  ARIZONA  S.A., 
Cartago,  Colombia;  c/o  COMPANIA 
AGROINVERSORA  HENAGRO  LTDA., 
Cartago,  Colombia;  c/o  DESARROLLOS 
COMERCL\LES  E  INDUSTRL\LES 
HENAO  GONZALEZ  Y  CL\.,  S.C.S., 
Cartago,  Colombia;  c/o  MAQUINARIA 
TECNICA  Y  TIERRAS  LTDA.,  Cartago, 
Colombia:  c/o  ORGANIZACION 
EMPRESAIUAL  A  DE  J  HENAO  M  E 
HIJOS  Y  CLA.  S.C.S.,  Cartago.  Colombia; 
DOK7  Oct  1954;  POB  Cartago,  Valle, 
Colombia:  Passport  16215230 
(Colombia):  NIT#  16215230-1 
(Colombia);  Cedula  No.  16215230 
(Colombia)  (individual). 

3.  MAQUINARL\  TECNICA  Y 
TIERRAS  LTDA.  (a.k.a.  M.T.T.  LTDA.), 
Carrera  4A  No.  16-04,  Cartago, 
Colombia;  Carrera  42  No.  5B-81,  Cali, 
Colombia;  NTT  #  800084233-1 
(Colombia)  (entity). 

Removals.  The  entries  for  two  SDNT 
individuals  are  being  removed  from  the 
list  of  SDNTs  because  OFAC  has 
determined  that  these  individuals  no 
longer  meet  the  criteria  for  designation 
as  SDNTs.  All  real  and  personal 
property  of  these  individuals,  including 
all  accoimts  in  which  they  have 
interests,  which  had  been  blocked  solely 
due  to  their  designations  as  SDNTs,  are 
unblocked;  and  all  lawful  transactions 
involving  U.S.  persons  and  these 
individuals  are  permissible. 

1.  Lieride  Agudelo  Galvez  was 
designated  on  January  21,  1997.  See  62 
FR  2903,  Jan.  21,  1997. 

2.  Federico  Donneys  Gonzalez  was 
designated  on  October  24, 1995.  See  60 
FR  54582,  Oct.  24, 1995. 

Dated:  December  23.  2002. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  31,  2002. 
Kenneth  Lawson, 
Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury. 
[FR  Doc.  03-3478  Filed-2-11-03;  8:45  am] 

BILUNG  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  Foreign  Assets  Control 

Additional  Designations  of  Terrorisin- 
Related  Blocked  Persons 

AGENaES:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Notice. 

summary:  Tbe  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  names  of  one  additional 
entity  whose  property  and  interests  in 
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property  have  been  blocked  pursuant  to 

Executive  Order  13224  of  September  23. 

2001,  pertaining  to  persons  who 

commit,  threaten  to  commit,  or  support 

terrorism. 

DATES:  This  designation  by  the  Secretary 

of  the  Treasury  of  this  one  additional 

entity  identified  in  this  notice  whose 

property  and  interests  in  property  have 

been  blocked  pursuant  to  Executive 

Order  13224  is  effective  on  November 

21.2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 

Department  of  the  Treasury, 

Washington,  DC  20220,  tel.:  202/622- 

2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat"  readable  (".POF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Tehiet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  docimient 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (wi5iin  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079. 
September  25,  2001).  Additional 
persons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  (Drder  since 
that  date  and  notices  of  these  additional 
blockings  have  been  published  in  the 
Federal  Register. 

Additional  Designations.  On 
November  21.  2002,  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  acting  pursuant  to  authorities 
set  forth  in  the  Order  designated  one 
additional  entity  whose  property  and 
interests  in  property  are  blocked.  The 


name  of  this  additional  entity  is  set 
forth  in  the  list  below.  Persons,  and 
their  known  aliases,  will  be  added  to 
appendix  A  to  31  CFR  chapter  V, 
through  a  separate  Federal  Register 
document,  as  "specially  designated 
global  terrorists"  identified  by  the 
initials  "[SDGT)".  Appendix  A  lists  the 
names  of  perSons  with  resf>ect  to  whom 
transactions  are  subject  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designation  by  the  Secretary  of 
the  Treasury  pursuant  to  Executive 
Order  13224  of  the  additional  entity 
listed  below  is  effective  on  November 
21,  2002.  All  property  and  interests  in 
property  of  any  designated  person, 
including  but  not  limited  to  all 
accounts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in,  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

In  Section-10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to,  or  determined  to 
be  subject  to,  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order.  The  President  further 
deteimined  that  no  prior  notification  of 
a  determination  need  be  provided  to  any 
person  who  might  have  a  constitutional 
presence  in  the  United  States.  In 
furtherance  of  the  objectives  of  the 
Order,  the  Secretary  of  the  Treasury  has 
determined  that  no  prior  notice  should 
be  afforded  to  the  subject  of  the 
determination  reflected  in  this  notice 
because  to  do  so  would  give  the  subject 
the  opportunity  to  evade  the  measures 
described  in  the  Order  and, 
consequently,  render  those  measures 
ineffectual  toward  addressing  the 
national  emergency  declared  in  the 
Order. 

The  additional  designation  follows: 
MOROCCAN  ISLAMIC  COMBATANT 
GROUP  (a.k.a.  GICM;  a.k.a.  GROUPS 
ISLAMIQUE  COMBATTANT 
MAROCAIN) 


Dated:  December  23,  2002. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  January  27,  2003. 
Kenneth  Lawson, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
IFR  Doc.  03-3479  Filed  2-11-03;  8:45  am) 
HLUNQ  COM  W10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

intamal  Ravsnue  Service 

Proposed  CoHectkNi;  Comment 
Request  (or  Revenue  Procedure  2002- 
47 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treastiry. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
btirden,  invites  the  general  public  and 
other  Federal  agencies  to  taJce  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information  - 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2002-47,  Employee 
Plans  Compliance  Resolution  System. 
DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2003,  to 
be  assured  of  consideration. 
AOORESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procediue  should 
be  directed  to  Carol  Savage.  (202)  622- 
3945.  or  through  the  internet 
(CAROLA.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employee  Plans  Compliance 
Resolution  System. 

OMB  Number:  1545-1673. 

Revenue  Procedure  Number  Revenue 
Procedure  2002-47. 

Abstract:  The  information  requested 
in  Revenue  Procedure  2002-47  is 
required  to  enable  the  Internal  Revenue 
Service  to  make  determinations 
regarding  the  issuance  of  various  types 
of  closing  agreements  and  compliance 
statements.  The  issuance  of  closing 
agreements  and  compliance  statements 
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allows  individual  plans  to  continue  to 
maintain  their  tax-qualified  status.  As  a 
result,  the  favorable  tax  treatment  of  the 
benefits  of  the  eligible  employees  is 
retained. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
4,292. 

Estimated  Time  Per  Respondent:  13 
hours,  6  minutes. 

Estimated  Total  Annual  Burden 
Hours:  56,272. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  rnunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  GeneraUy,  tax  retujus  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vfill 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  vdll  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  7,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-3497  Filed  2-11-03;  8:45  ami 
BtLUNG  CODE  483(>-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-106871-eO] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury.  * 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)).       . 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  notice 
of  proposed  rulemaking,  REG-1 06871- 
00,  Reporting  Requirements  for  Widely 
Held  Fixed  Investment  Trusts  (§1.671- 
5). 

DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 11 11' Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  Requirements  for 
Widely  Held  Fixed  Investment  Trusts. 

OMB  Number:  1545-1540. 

Regulation  Project  Number:  REG- 
106871-00. 

i46sfracf;  Under  regulation  section 
1.671-5,  the  trustee  or  the  middleman 
who  holds  an  interest  in  a  widely  held 
fixed  investment  trust  for  an  investor 
will  be  required  to  provide  a  Form  1099 


to  the  IRS  and  a  tax  information 
statement  to  the  investor.  The  trust  is 
also  required  to  provide  more  detailed 
tax  information  to  middlemen  and 
certain  other  persons,  upon  request. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation.       ■  ""^-^ 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  2 
hoiu^. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conductor 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-3498  Filed  2rll-03;  8:45  am) 

BILUNG  COOE  4830-01-P 


7174 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-200311;  FRL-7444-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
AlatMima  Update  to  Materials 
Incorporated  by  Reference 

Correction 

In  rule  document  03-2172  beginning 
on  page  5221  in  the  issue  of  Monday, 


February  3.  2003  make  the  following 
corrections: 

§52.50    [Corrected] 

1.  On  page  5228,  in  §  52.50,  in  the 
table,  in  the  second  column,  in  the 
second  line,  "Area  1"  should  read 
"Area". 

2.  On  the  same  page,  in  the  same 
section,  in  the  same  table,  in  the  third 
-column,  "2/01/00"  should  read  "12/01/ 
00". 

(FR  Doc.  C3-2172  Filed  2-11-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

PD-02-002;  FRL-7422-3] 

Approval  and  Promulgation  of 
implementation  Plans;  Idaho; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Idaho 

Correction 

In  rule  document  03-856  beginning 
on  page  2217  in  the  issue  of  Thursday, 
January  16,  2003,  make  the  following 
correction: 

S  81 .31 3    [Corrected] 

On  page  2226,  in  §83.313,  in  the 
table,  in  the  second  column,  under  the 
heading  "Designation",  under  the 
subheading  "Date",  in  the  sixth  entry, 
"11/20/94"  should  read.  "1/20/94". 

(FR  Doc.  C3-856  Filed  2-11-03;  8:45  am] 
BILLING  CODE  1S06-01-O 


Wednesday, 
February  12,  2003 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  122,  123,  and  412 
National  Pollutant  Discharge  Elimination 
System  Permit  Regulation  and  EflOuent 
Limitation  Guidelines  and  Standards  for 
Concentrated  Animal  Feeding  Operations 
(CAFOs);  Final  Rule 
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ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 122. 123  and  412 

[FRL-7424-7] 
RIN  2040- AD1 9 

National  Pollutant  Discharge 
Elimination  System  Permit  Regulation 
and  Effluent  Limitation  Guidelines  and 
Standards  for  Concentrated  Animal 
Feeding  Operations  (CAFOs) 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


SUMMARY:  Today's  final  rule  revises  and 
clarifies  the  Environmental  Protection 
Agency's  (EPA)  regulatory  requirements 
for  concentrated  animal  feeding 
operations  (CAFOs)  under  the  Clean 
Water  Act.  This  final  rule  will  ensure 
that  CAFOs  take  appropriate  actions  to 
manage  maniue  effectively  in  order  to 
protect  the  nation's  water  quality. 

Despite  substantial  improvements  in 
the  nation's  water  quality  since  the 
inception  of  the  Clean  Water  Act.  nearly 
40  percent  of  the  Nation's  assessed 
waters  show  impairments  from  a  wide 
range  of  sources.  Improper  management 
of  manure  from  CAFOs  is  among  the 
many  contributors  to  remaining  water 
quality  problems.  Improperly  managed 
manure  has  caused  serious  acute  and 
chronic  water  quality  problems 
throughout  the  United  States. 

Today's  action  strengthens  the 
existing  regulatory  program  for  CAFOs. 
The  rule  revises  two  sections  of  the 
Code  of  Federal  Regulations  (CFR).  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permitting 
requirements  for  CAFOs  (Sec.  122)  and 
the  Effluent  Limitations  Guidelines  and 
Standards  (ELGs)  for  CAFOs  (Sec.  412). 

The  rule  establishes  a  mandatory  duty 
for  all  CAFOs  to  apply  for  an  NPDES 
permit  and  to  develop  and  implement  a 
nutrient  management  plan.  The  effluent 
guidelines  being  finalized  today 
establish  performance  expectations  for 
existing  and  new  sources  to  ensure 
appropriate  storage  of  manure,  as  well 
as  expectations  for  proper  land 
application  practices  at  the  CAFO.  The 
required  nutrient  management  plan 
would  identify  the  site-specific  actions 
to  be  taken  by  the  CAFO  to  ensure 
proper  and  effective  manure  and 
wastewater  management,  including 
compliance  with  the  Effluent  Limitation 
Guidelines.  Both  sections  of  the  rule 
also  contain  new  regulatory 
requirements  for  dry-litter  chicken 
operations. 

This  improved  regulatory  program  is 
also  designed  to  support  and 


complement  the  array  of  volimtary  and 
other  programs  implemented  by  the 
United  States  Department  of  Agriculture 
(USDA).  EPA  and  the  States  that  help 
the  vast  majority  of  smaller  animal 
feeding  operations  not  addressed  by  this 
rule.  This  rule  is  an  integral  part  of  an 
overall  federal  strategy  to  support  a 
vibrant  agriculture  economy  while  at 
the  same  time  taking  important  steps  to 
ensure  that  all  animal  feeding 
operations  manage  their  manure 
properly  and  protect  water  quality. 

^A  believes  that  these  regulations 
will  substantially  benefit  human  health 
and  the  environment  by  assuring  that  an 
estimated  15,500  CAFOs  effectively 
manage  the  300  million  tons  of  manure 
that  they  produce  annually.  The  rule 
also  acknowledges  the  States'  flexibifity 
and  range  of  tools  to  assist  small  and 
medium-size  AFOs. 
DATES:  These  final  regulations  are 
effective  on  April  14.  2003. 
ADDRESSES:  The  administrative  record  is 
available  for  inspection  and  copying  at 
the  Water  Docket,  located  at  the  EPA 
Docket  Center  (EPA/DC)  in  the 
basement  of  the  EPA  West  Building. 
Room  B-102.  at  1301  Constitution  Ave.. 
NW..  Washington.  DC.  The 
administrative  record  is  also  available 
via  EPA  Dockets  (Edocket)  at  http:// 
www.epa^ov/edocket  under  Edocket 
number  OW-2002-0025.  The  rule  and 
key  supporting  materials  are  also 
electronically  available  on  the  Internet 
ai  http ://www  epa .gov/npdes/caforule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Beatty.  U.S.  EPA.  Office  of 
Water.  Office  of  Wastewater 
Management  (4203M).  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460.  202-564-0724.  for 
information  pertaining  to  the  NPDES 
Regulations  (Part  122)  or  Paul  Shriner. 
U.S.  EPA.  Office  of  Water.  Office  of 
Science  and  Technology  (4303T).  1200 
Pennsylvania  Avenue  NW..  Washington. 
DC  20460.  202-566-1076.  for 
information  pertaining  to  the  Effluent 
Guideline  (Part  412). 
SUPPLEMENTARY  INFORMATION: 

A.  General  Infoimation 

1.  What  entities  are  potentially  regulated 
by  this  final  rule? 

2.  How  Can  I  Get  Copies  of  This  Document 
and  Other  Related  Information? 

B.  Under  what  legal  authority  is  this  final 

rule  issued? 

C.  How  is  this  preamble  organized? 

D.  What  is  the  Comment  Response 

Document? 

E.  What  other  information  is  available  to 

support  this  final  rule? 
I.  Background  Information 

A.  What  is  the  context  for  this  rule? 

B.  Why  is  EPA  revising  the  existing 
effluent  guidelines  and  NPDES 
regulations  for  CAFOs? 


C.  What  are  the  environmental  and  human 
health  concerns  associated  with 
improper  management  of  manure  and 
wastewater  at  CAFOs? 

1.  How  do  the  amounts  of  animal  manure 
compare  to  human  waste? 

2.  What  are  "excess  manure  nutrients"  and 
why  are  they  an  indication  of 
environmental  concern? 

3.  What  pollutants  are  present  in  animal 
manure  and  wastewater? 

4.  How  do  these  pollutants  reach  surface 
water? 

5.  How  is  water  quality  impaired  by  animal 
manure  and  wast«water? 

6.  What  ecological  and  human  health 
impacts  have  been  caused  by  CAFO 
manure  and  wastewater? 

D.  What  are  the  roles  of  the  key  entities    ' 
involved  in  the  final  rule? 

1.  CAFOs. 

2.  States. 

3.  EPA. 

4.  USDA. 

5.  Other  stakeholders. 

6.  The  public. 

E.  What  principles  have  guided  EPA's 
decisions  embodied  in  this  rule? 

F.  What  are  the  major  elements  of  this  final 
rule?  Where  do  I  find  the  specific 
requirements? 

1.  NPDES  Regulations  for  CAFOs. 

2.  Effluent  Limitations  Guidelines 
requirements  for  CAFOs. 

II.  What  Events  Have  Led  to  This  Rule? 

A.  The  Clean  Water  Act 

1.  The  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program 

2.  Effluent  limitations  guidelines  and 
standards 

3.  Effluent  guidelines  planning  process — 
Section  304(m)  requirements 

B.  Existing  Clean  Water  Act  requirements 
applicable  to  CAFOs 

1.  Scope  and  requirements  of  the  1976 
NPDES  regulations  for  CAFOs 

2.  Scope  and  requirements  of  the  1974 
feedlot  effluent  guidelines 

C.  USDA-EPA  Unified  National  Strategy 
for  Animal  Feeding  Operations 

III.  How  Was  This  Final  Rule  Developed? 

A.  Small  Business  Advocacy  Review 
(SBAR)  Panel 

B.  Proposed  Rule 

C.  2001  Notice  of  Data  Availability 

D.  2002  Notice  of  Data  Availability 

E.  Public  Comments 

F.  Public  outreach 

1.  Pre-proposal  activities 

2.  Post-proposal  activities 

IV.  CAFO  Roles  and  Responsibilities 
A.  Who  is  affected  by  this  rule? 

1.  What  is  an  AFO? 

2.  What  is  a  CAFO? 

3.  What  types  of  animals  are  covered  by 
today's  rule? 

4.  Is  my  AFO  a  CAFO  if  it  discharges  only 
during  large  storm  events? 

5.  How  are  land  application  discharges  of 
manure  and  process  wastewaters  at 
CAFOs  covered  by  this  rule? 

6.  How  is  EPA  applying  the  Agricultural 
Storm  Water  Exemption  with  respect  to 
Land  Application  of  CAFO  Manure  and 
Process  Wastewaters? 
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7.  When  and  how  is  an  AFO  designated  as 
a  CAFO? 

8.  Can  EPA  designate  an  AFO  as  a  CAFO 
where  the  State  is  the  permitting 
authority? 

9.  How  can  States  use  non-NPDES 
programs  to  prevent  medium  and  small 
operations  from  being  defined  or 
designated  as  CAFOs? 

10.  What  CAFOs  are  new  sources? 

B.  Who  needs  a  permit  and  when? 

1.  Who  needs  to  seek  coverage  under  an 
NPDES  permit? 

2.  How  can  a  CAFO  make  a  demonstration 
of  no  potential  to  discharge? 

3.  When  must  CAFOs  seek  coverage  under 
a  NPDES  permit? 

4.  What  are  the  different  types  of  permitst 

5.  How  does  a  CAFO  apply  for  a  permit? 

6.  What  are  the  minimum  required 
elements  of  an  NOI  or  application  for  an 
individual  permit? 

C.  What  are  the  requirements  and 
conditions  in  an  NPDES  permit? 

1.  What  are  the  different  types  of  effluent 
limitations  that  may  be  in  a  CAFO 
permit? 

2.  Effluent  limitations  guidelines  for  Large 
CAFOs 

3.  What  technology-based  limitations  apply 
to  Small  and  Medium  CAFOs? 

4.  Will  CAFOs  be  required  to  develop  and 
implement  a  Nutrient  Management  Plan? 

5.  Does  EPA  require  nutrient  management 
plans  to  be  developed  or  reviewed  by  a 
certified  planner? 

6.  What  are  the  special  conditions 
applicable  to  all  NPDES  CAFO  permits? 

7.  Standard  conditions  applicable  to  all 
NPDES  CAFO  permits 

D.  What  records  and  reports  must  be  kept 
on-site  or  submitted? 

V.  States'  Roles  and  Responsibilities 

A.  What  are  the  key  roles  of  the  States? 

B.  Who  will  implement  these  new 
regulations? 

C.  When  and  how  must  a  State  revise  its 
NPDES  permit  program? 

D.  When  must  States  issue  new  CAFO 
NPDES  permits? 

E.  What  types  of  NPDES  permits  are 
appropriate  for  CAFOs? 

F.  What  flexibility  exists  for  States  to  use 
other  programs  to  support  the 
achievement  of  the  goals  of  this 
regulation? 

VI.  Public  Role  and  Involvement 

A.  How  can  the  public  get  involved  in  the 
revision  and  approval  of  State  NPDES 
Programs? 

B.  How  can  the  public  get  involved  if  a 
State  fails  to  implement  its  CAFO 
NPDES  permit  program? 

C.  How  can  the  public  get  involved  in  . 
NPDES  permitting  of  CAFOs? 

D.  What  information  about  CAFOs  is 
available  to  the  public? 


Vn.  Enviroiunental  Benefits  of  the  Final  Rule 

A.  Summary  of  the  enviroiunental  benefits 

B.  What  pollutants  are  present  in  manure 
and  other  CAFO  wastes,  and  how  do 
they  affect  human  health  and  the 
environment? 

1.  What  pollutants  are  present  in  animal 
waste? 

2.  How  do  these  pollutants  reach  surface 
waters? 

3.  How  is  water  quality  impaired  by  animal 
wastes? 

4.  What  ecological  and  human  health 
impacts  have  been  caused  by  CAFO 
wastes? 

C.  How  will  water  quality  and  human 
health  be  improved  by  this  rule? 

1.  What  reductions  in  pollutant  discharges 
will  result  fit)m  this  rule? 

2.  Approach  for  determining  the  benefits  of 
this  rule 

3.  Benefits  fi^m  improved  surface  water 
quality 

4.  Benefits  from  improved  ground  water 
quality 

D.  Other  (non-water  quality)  environmental 
impacts  and  benefits 

VIII.  Costs  and  Economic  Impacts 

A.  Costs  of  the  final  rule 

1.  Method  for  estimating  the  costs  of  this 
rule 

2.  Estimated  annual  costs  of  the  final 
CAFO  regulations 

B.  Economic  Effects 

1 .  Effects  on  the  CAFO  operation 

2.  Market  analysis 

C.  Cost-Benefit  and  Cost-Effectiveness 
Analyses 

1.  Cost-Benefit  Analysis 

2.  Cost-Effectiveness  Analysis 

IX.  Coordination  With  Other  Federal 

Progi'&ms 

A.  How  does  today's  rule  function  in 
relation  to  other  EPA  programs? 

1.  Water  quality  trading 

2.  Total  Maximum  Daily  Load  (TMDL) 

3.  Watershed  permitting 

4.  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  (CZARA) 

5.  Clean  Water  Act  section  319  Program 

6.  Source  Water  Protection  Program 

7.  What  is  EPA's  position  regarding 
Environmental  Management  Systems? 

B.  How  is  EPA  coordinating  with  other 
federal  agencies? 

X.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Plaiming  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

1.  Background 

2.  Summary  of  Final  Regulatory  Flexibility 
Analysis 

3.  Compliance  guide 

4.  Use  of  Alternative  Definition 

D.  Unfunded  Mandates  Reform  Act 


1.  Private  costs 

2.  State  Local  and  Tribal  Govenunent  Costs 

3.  Funding  and  technical  assistance 
available  to  CAFOs 

4.  Funding  available  to  States 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Act 
Appendix — Form  2B 

A.  General  Information 

1 .  What  Entities  Are  Potentially 
Regulated  by  This  Final  Rule? 

This  final  rule  applies  to  new  and 
existing  emimal  feeding  operations 
(AFOs)  that  meet  the  definition  of  a 
concentrated  animal  feeding  operation 
(CAFO),  or  AFOs  that  are  designated  as 
CAFOs  by  the  permitting  authority. 
CAFOs  are  defined  by  the  Clean  Water  - 
Act  as  point  sources  for  the  purposes  of 
the  National  Pollutant  Discharge 
■  Elimination  System  (NPDES)  program. 
(33  U.S.C.  1362).  The  nde  also  applies 
to  States  and  Tribes  with  authorized 
NPDES  Programs. 

Table  1  lists  the  types  of  entities  EPA 
is  now  aware  could  potentially  be 
regidated  by  this  final  rule.  This  table  is 
not  intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  Other  types  of  entities  not  listed 
in  the  table  could  also  be  regulated.  To 
determine  whether  yom-  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  definitions  and 
other  provisions  of  40  CFR  122.23  and 
the  provisions  of  40  CFR  Part  412, 
including  the  applicability  criteria  at  40 
CFR  412.1.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 


Table  1  .—Entities  Potentially  Regulated  by  this  Rule 


Category' 


Federal,  State, 
emment: 
Industry  .. 


and  Local  Gov- 


Examples  of  regulated  entities 


North  American  In- 
dustry code  (NAIC) 


Seet>elow 


Standard  industrial 
classification  code 


Seet)elow 
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Table  1.— Entities  Potentially  Regulated  by  this  Rule— Continued 


Category 


Examples  of  regulated  entities 


Operators  of  animal  production  operatiorw  that  meet  ttie  defini- 
tion of  a  CAFO: 

Beef  cattle  feedlots  (including  veal)  

Beef  cattle  ranching  and  fanning  

Hogs  

gflQM)      

General  livestock,  except  dairy  arid  poultry 

Dairy  farms 

Broilers,  fryers,  and  roaster  chickens  

Chicken  eggs 

Turkey  and  turkey  eggs  

Poultry  hatctieries •• 

Poultry  and  eggs  

Ducks 

Horses  and  other  equines 


2.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

a.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  W-00-27.  The 
official  public  docket  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC) 
EPA  West.  Room  B102,  1301 
Constitution  Ave..  NW..  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:^0  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  .holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  uie  telephone  number  for 
the  Water  Docket  is  (202)  566-2426. 

b.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  docimients  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  A.2.a.  Once 


in  the  system,  select  "search,"  then  key 
in  the  appropriate  docket  identification 
number  (OW-2002-0025). 

B.  Under  What  Legal  Authority  Is  This 
Final  Rule  Issued? 

Today's  final  rule  is  issued  under  the 
authority  of  Sections  301.  304,  306,  307, 
308,  402,  and  501  of  the  Clean  Water 
Act,  33  U.S.C.  1311, 1314,  1316.  1317, 
1318,  1342,  and  1361. 

C.How  Is  This  Preamble  Organized? 

Below  is  an  outline  for  the  preamble 
to  the  final  rule.  It  is  written  in  a 
question-and-answer  format  that  is 
designed  to  help  the  reader  understand 
the  information  in  the  rule.  Each 
question  is  followed  by  a  concise 
answer,  a  brief  summary  of  what  was 
proposed,  the  key  conunents  that  the 
Environmental  Protection  Agency  (EPA) 
received  on  the  proposed  rule,  and  the 
principal  rationale  for  EPA's  decision 

List  of  Acronyms 

AFO — animal  feeding  operation 
BAT— best  available  tecnnology 

economically  achievable 
BCT — ^best  conventional  pollutant 

control  technology 
BOD — ^biochemical  oxygen  demand 
BP) — best  professional  judgment 
BMP — best  management  practice 
BPT — best  practicable  control 

technology  currently  available 
CAFO — concentrated  animal  feeding 

operation 
CFR — Code  of  Federal  Regulations 
CFU — colony  forming  imits 
CNMP — comprehensive  nutrient 

management  plan 
CSREES— USDA's  Cooperative  State 

Research,  Education,  and  Extension 

Service 
CW A— Clean  Water  Act 
CZARA — Coastal  Zone  Act 

Reauthorization  Amendments 
ELG — effluent  limitations  guideline 


North  Amencan  in- 
dustry code  (NAIC) 


112112  

112111  

11221  

1241.  11242 

11299  

11212  

11232  

11231  

11233  

11234  

11239  

112390  

11292  


Standard  industrial 
classification  code 


0211 
0212 
0213 
0214 
0219 
0241 
0251 
0252 
0253 
0254 
0259 
0259 
0272 


EMS— ^nviromnental  management 

system 
EPA— Environmental  Protection  Agency 
EQIP — Environinental  Quality 

Incentives  Program 
FAPRI— Food  and  Agricultiual  Policy 

Research  Institute 
FR— Federal  Register 
ICR — Information  Collection  Request 
NODA— Notice  of  Data  Availability 
NOI — notice  of  intent 
NPDES— National  Pollutant  Discharge 

Elimination  System 
NRCS — USDA's  Natiiral  Resources 

Conservation  Service 
NRDC — Natural  Resources  Defense 

Council 
NSPS — new  soxuce  performance 

standards 
NTTAA— National  Technology  Transfer 

and  Advancement  Act 
NWPCAM— National  Water  Pollution 

Control  Assessment  Model 
OMB— U.S.  Office  of  Management  and 

Budget 
POTW — publicly  owned  treatment 

works 
RF A— Regulatory  Flexibility  Act 
SBA — U.S.  Small  Business 

Administration 
SBAR  (panel) — Small  Business 

Advocacy  Review  Panel 
SBREFA — Small  Business  Regulatory 

Enforcement  Fairness  Act 
SRF — State  Revolving  Fund 
TMDL — total  maximiun  daily  load 
TSS — total  suspended  solids 
UMRA — Unfunded  Mandates  Reform 

Act 
USDA — United  States  Department  of 

Agricultiue 
WWTP — wastewater  treatment  plant 

D.  What  Is  the  Comment  Response 
Document? 

EPA  received  more  than  11,000 
comments  on  the  proposed  rule  and  on 
the  two  supplemental  Notices  of  Data 
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Availability.  EPA  evaluated  all  the 
significant  comments  submitted  and 
prepared  a  Comment  Response 
Document  containing  the  Agency's 
responses  to  those  comments.  The 
Comment  Response  Document 
complements  and  supplements  this 
preamble  by  providing  more  detailed 
explanations  of  EPA's  final  actions.  The 
Comment  Response  Document  is 
available  at  the  Water  Docket.  See 
Section  E  below  for  additional 
information.  • 

E.  What  Other  Information  Is  Available 
to  Support  This  Final  Rule? 

In  addition  to  this  preamble,  today's 
final  rule  is  supported  by  extensive 
other  information  that  is  part  of  the 
administrative  record,  such  as  the 
Comment  Response  Document,  and  the 
key  supporting  dociunents  listed  below. 
These  supporting  documents  and  the 
administrative  record  are  available  at 
the  Water  Docket  and  via  e-Docket. 

•  "Development  Document  for  the 
Final  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations"  (EPA  821-R-03-001). 
Hereafter  referred  to  as  the  Technical 
Development  Document,  this  dociunent 
presents  EPA's  technical  conclusions 
concerning  the  rule.  EPA  describes, 
among  other  things,  the  data  collection 
activities  in  support  of  the  rule,  the 
wastewater  treatment  technology 
options,  wastewater  characterization, 
and  the  estimated  costs  to  the  industry. 

•  "Economic  Analysis  of  the  Final 
Revisions  to  the  National  Pollutant 
Discharge  Elimination  System 
Regulation  and  the  Effluent 
Guidelines  for  Concentrated  Animal 
Feeding  Operations"  (EPA  821-R-03- 
002).  Hereafter  referred  to  as  the 
Economic  Analysis,  this  document 
presents  the  methodology  employed 
to  assess  economic  impacts  of  the 
final  rule  and  the  results  of  the 
analysis. 

•  "Cost  Methodology  for  the  Final 
Revisions  to  the  National  Pollutant 
Discharge  Elimination  System 
Regulation  and  the  Effluent 
Guidelines  for  Concentrated  Animal 
Feeding  Operations"  (EPA  821-R-03- 
004).  Hereafter  referred  to  as  the  Cost 
Support  Document,  this  dociunent 
presents  the  methodology  employed 
to  estimate  costs  that  will  be  borne  by 
CAFOs  to  comply  with  the 
requirements  of  the  final  rule. 

•  "Environmental  and  Economic 
Benefit  Analysis  of  the  Final  Revisions 
to  the  National  Pollutant  Discharge 
Elimination  System  Regulation  and  the 
Effluent  Guidelines  for  Concentrated 


Animal  Feeding  Operations"  (EPA  821- 
R-03-003).  Hereafter  referred  to  as  the 
Benefits  Analysis,  this  document 
presents  the  methodologies  and  results 
of  analyses  used  to  assess 
environmental  impacts  of  the  final  rule. 

•  "Environmental  Assessment  of 
Proposed  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations"  (EPA  821-R-01-O02). 
Hereafter  referred  to  as  the 
Environmental  Assessment,  this 
document  illustrates  the  environmental 
impacts  associated  with  animal 
agriculture. 

•  "Information  Collection  Request  for 
Final  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Limitations 
Guidelines  for  Concentrated  Animal 
Feeding  Operations"  (EPA  ICR  No. 
1989-02).  Hereafter  referred  to  as  the 
ICR,  this  document  presents  estimates  of 
the  labor  and  capital  costs  associated 
with  the  recordkeeping  and  reporting 
requirements  of  the  final  rule. 

I.  Background  Information 

A.  What  Is  the  Context  for  This  Rule? 

Nationally,  there  are  an  estimated  1.3 
million  farms  with  livestock.  About 
238,000  of  these  farms  are  considered 
animal  feeding  operations  (AFOs) — 
agriculture  enterprises  where  animals 
are  kept  and'raised  in  confinement. 
AFOs  annually  produce  more  than  500 
million  tons  of  animal  manure  that, 
when  improperly  managed,  can  pose 
substantial  risks  to  the  environment  and 
public  health.  EPA  and  the  United 
States  Department  of  Agriculture 
(USDA)  are  committed  to  a 
comprehensive  national  approach  to 
ensure  that  manure  and  wastewater 
from  AFOs  are  properly  managed.  EPA 
and  USDA  are  relying  on  a 
comprehensive  suite  of  voluntary 
programs  [e.g.  technical  assistance, 
training,  funding,  and  outreach)  and 
regulatory  programs  to  ensure  that  AFOs 
establish  appropriate  site-specific 
comprehensive  nutrient  management 
plans  (CNMPs)  that  will  protect  the 
enviromnent  and  public  health.  Today's 
rule  is  a  part  of  this  suite  of  actions.  It 
ensures  that  the  largest  of  these 
operations.  CAFOs,  are  required  to 
develop  and  implement  a  nutrient 
management  plan  as  a  condition  of  an 
NPDES  permit.  The  requirement  in  this 
rule  to  develop  and  implement  a 
nutrient  management  plan  can  generally 
be  fulfilled  by  developing  and 
implementing  a  CNMP. 

Congress  passed  the  Clean  Water  Act 
to  "restore  and  maintain  the  chemical. 


physical,  and  biological  integrity  of  the 
nation's  waters."  (33  U.S.C.  1251(a)). 
The  Clean  Water  Act  establishes  a 
comprehensive  program  for  protecting 
our  Nation's  waters.  Among  its  core 
provisions,  the  Act  prohibits  the 
discharge  of  pollutants  from  a  point 
source  to  waters  of  the  United  States 
except  as  authorized  by  an  NPDES 
permit.  The  Clean  Water  Act  also 
requires  EPA  to  establish  national 
technology-based  effluent  limitations 
guidelines  and  standards  (ELGs)  for 
different  categories  of  sources.  Section 
502  of  the  Clean  Water  Act  specifically 
defines  the  term  "point  source"  to 
include  CAFOs.  hi  1974  and  1976,  EPA 
promulgated  regulations  that 
established  ELGs  for  large  feedlots 
(CAFOs)  and  established  permitting 
regulations  for  CAFOs.  Today's  final 
rule  revises  the  more  than  25-year  old 
requirements  that  apply  to  CAFOs.  This 
regulatory  action,  which  applies 
primarily  to  the  largest  CAFOs,  is  an 
important  component  of  the  overall 
effort  to  ensure  effective  management  of 
manure. 

Focusing  EPA's  regulatory  program  on 
the  largest  operations,  which  present  the 
greatest  potential  risk  to  water  quality, 
is  consistent  with  the  Unified  National 
Strategy  for  Animal  Feeding  Operations, 
jointlv  developed  by  EPA  and  USDA 
(USEPA/USDA.  March  1999).  The 
Strategy  specifies  that  the  vast  majority 
of  operations  that  confine  animals  are 
and  will  continue  to  be  addressed 
through  locally  focused  voluntary 
programs.  The  Strategy  defines  a 
national  objective  for  all  AFOs  to 
develop  CNMPs  to  minimize  impacts  on 
water  quality  and  public  healtii  from 
AFOs.  The  vast  majority  (estimated  to 
be  about  95%)  of  these  CNMPs  will  be 
developed  under  voluntary  programs. 
The  requirement  in  today's  rule  that  the 
largest  of  these  operations  develop  and 
implement  a  nutrient  management  plan 
is  consistent  with  the  objective  of  the 
Strategy. 

B.  Why  Is  EPA  Revising  the  Existing 
Effluent  Guidelines  and  NPDES 
Regulations  for  CAFOs? 

Despite  more  than  25  years  of 
regulation  of  CAFOs,  reports  of 
discharge  and  runoff  of  manure  and 
manure  nutrients  from  these  operations 
persist.  Although  these  conditions  are  in 
part  due  to  inadequate  compliance  with 
and  enforcement  of  existing  regulations, 
EPA  believes  that  the  regulations 
themselves  also  need  revision.  The  final 
regulations  being  announced  today  will 
reduce  discharges  that  impair  water 
quality  by  strengthening  the  permitting 
requirements  and  performance 
standards  for  CAFOs.  These  changes  are 
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expected  to  mitigate  future  water  quality 
impairment  and  the  associated  hiunan 
health  and  ecological  risks  by  reducing 
pollutant  discharges  from  facilities  that 
confine  a  large  number  of  animals  in  a 
single  location. 

H»A's  revisions  to  the  existing 
regulations  also  address  the  changes 
that  have  occurred  in  the  animal 
production  industries  in  the  United 
States  since  the  development  of  the 
existing  regulations.  The  continued 
trend  toward  fewer  but  larger 
operations,  coupled  with  greater 
emphasis  on  more  intensive  production 
methods  and  specialization,  is 
concentrating  more  manure  nutrients 
and  other  animal  waste  constituents 
within  some  geographic  areas.  These 
large  operations  often  do  not  have 
sufficient  land  to  effectively  use  the 
manure  as  fertilizer.  Furthermore,  there 
is  limited  land  acreage  near  the  CAFO 
to  effectively  use  the  manure.  This  trend 
has  coincided  with  increased  reports  of 
large-scale  discharges  from  CAFOs,  as 
well  as  continued  runoff  that  is 
contributing  to  the  significant  increase 
in  nutrients  and  resulting  impairment  of 
many  U.S.  water  bodies. 

Finally,  EPA's  revisions  to  the 
existing  regulations  will  make  the 
regulations  more  effective  for  the 
purpose  of  protecting  or  restoring  water 
quality.  The  revisions  will  also  make  the 
regulations  easier  to  understand  and 
better  clarify  the  conditions  under 
which  an  AFO  is  a  CAFO  and.  therefore, 
subject  to  the  regulatory  requirements  of 
today's  final  regulations. 

C.  What  Are  the  Environmenta]  and 
Human  Health  Concerns  Associated 
With  Improper  Management  of  Manure 
and  Wastewater  at  CAFOs? 

This  section  provides  a  brief  summary 
of  the  environmental  and  human  health 
concerns  associated  with  the  improper 
management  of  manure  and  wastewater 
at  CAFOs.  It  is  intended  to  provide  the 
necessary  context  for  discussions  in 
subsequent  sections  of  this  preamble. 
Information  is  provided  on  the  amount 
of  manure  generated  by  animal 
agriculture  and  the  areas  of  the  country 
where  the  amount  of  manure  generated 
by  these  operations  is  considered  excess 
at  the  farm  and  county  levels  as  defined 
in  analyses  by  USDA.  This  information 
is  critical  to  framing  the  action  EPA  is 
taking  today.  A  detailed  discussion  of 
the  enviroiunental  and  human  health 
impacts  is  presented  in  Section  VII  of 
this  preamble,  entitled  Environmental 
Benefits  of  the  Final  Rule. 

Livestock  and  poultry  manure,  if  not 
properly  handled  and  managed  by  the 
CAFO,  can  contribute  pollutants  to  the 
environment  and  pose  a  risk  to  human 


and  ecological  health.  EPA's 
administrative  record  for  this  final  rule 
includes  estimates  of  the  amount  of 
manine  and  excess  nutrients  generated 
each  year  by  CAFOs  and  provides 
information  on  the  types  of  pollutants 
known  to  be  present  in  animal  manure 
and  wastewater.  The  administrative 
record  also  documents  the  potential 
environmental  problems  associated  with 
CAFOs,  based  on  States  reporting  water 
quality  impairment  attributable  to 
agricultiiral  and  animal  production, 
survey  data  that  show  human  and 
ecological  health  risks  associated  with 
these  pollutants,  and  documented  cases 
linking  these  risks  to  the  discharge  and 
runoff  of  pollutants  from  livestock  and 
poultry  facilities.  More  information  is 
provided  in  the  2001  proposed  rule  (66 
FR  2972-2974  and  66  FR  2976-2984) 
and  other  support  documents  referenced 
in  the  proposal  and  in  the 
administrative  record  for  this  final  rule. 
The  administrative  record  contains 
information  on  the  scientific  and 
technical  literature,  as  well  as  available 
survey  and  monitoring  data,  to 
corroborate  the  Agency's  findings. 

1.  How  Do  the  Amoimts  of  Animal 
Manure  Compare  to  Hiunan  Waste? 

USDA  estimates  that  operations  that 
confine  livestock  and  poultry  animals 
generate  about  500  million  tons  of 
manure  annually  (as  excreted).  This 
compares  to  EPA  estimates  of  about  150 
million  tons  (wet  weight)  of  human 
sanitary  waste  produced  annually  in  the 
United  States,  assuming  a  U.S. 
population  of  285  million  and  an 
average  waste  generation  of  about  0.518 
tons  per  person  per  year.  By  this 
estimate,  all  confined  animals  generate 
3  times  more  raw  waste  than  is 
generated  by  humans  in  the  U.S.  As  a 
result  of  today's  action,  EPA  is 
regulating  close  to  60  percent  of  all 
manure  generated  by  operations  that 
confine  animals.  Of  the  estimated 
amount  of  nutrients  generated  by  these 
operations  that  is  in  excess  of  cropland 
needs,  EPA's  regulation  will  accoimt  for 
nearly  70  percent  of  manure  generated 
by  these  operations. 

2.  What  Are  "Excess  Maniue  Nutrients" 
and  Why  Are  They  an  Indication  of 
Environmental  Concern? 

An  analysis  developed  by  USDA 
provides  a  means  to  consider  the 
potential  environmental  risk  from 
confined  livestock  and  poultry  manure 
based  on  the  amount  of  "excess" 
maniue  nutrients  generated  by  CAFOs.' 
USDA  defines  "excess  manure 
nutrients"  on  a  confined  livestock  farm 
as  manure  nutrient  production  that 
exceeds  the  capacity  of  the  crop  to 


assimilate  the  nutrients.  USDA's 
analysis  of  1997  Census  ofAfficulture 
data  indicates  that  a  considerable 
portion  of  the  manure  nutrients 
generated  at  larger  animal  production 
facilities  exceeds  the  crop  nutrient 
jieeds,  both  at  the  farm  and  local  county 
levels.  Given  consolidation  trends  in  the 
industry  toward  larger-sized  operations 
that  tend  to  have  less  available  land  on 
which  to  spread  manure,  the  amoimt  of 
excess  manure  nutrients  being  produced 
has  been  rising. 

Among  the  principal  reasons  for  the 
farm-level  excess  of  nutrients  generated 
is  inadequate  land  for  utilizing  maniue. 
USDA  data  show  that  the  amount  of 
nutrients,  and  the  amount  of  excess 
nutrients,  produced  by  confined  animal 
operations  rose  about  20  percent  from 
1982  to  1997.  During  that  same  period, 
cropland  and  pastureland  controlled  by 
these  farms  declined  from  an  average  of 
3.6  acres  in  1982  to  2.2  acres  per  1,000 
pounds  live  weight  of  animals  in  1997. 
The  combination  of  these  factors  has 
contributed  to  an  increase  in  the  amount 
of  excess  nutrients  produced  at  these 
operations.  Larger-sized  operations  with 
1 ,000  or  more  animals  exceeding  1 .000 
pounds  accounted  for  the  largest  share 
of  excess  nutrients  in  1997.  Roughly  60 
percent  of  the  nitrogen  and  70  percent 
of  the  phosphorus  generated  by  these 
operations  must  be  transported  off-site. 

By  sector,  USDA  estimates  that 
operations  that  confine  poultry  account 
for  the  majority  of  on-farm  excess 
nitrogen  and  phosphorus.  Poultry 
operations  account  for  nearly  one-half  of 
the  total  recoverable  nitrogen,  but  on- 
farm  use  is  able  to  absorb  less  than  10 
percent  of  that  amoimt.  In  1997  poultry 
operations  accounted  for  about  two- 
thirds  of  the  total  excess  on-farm 
nitrogen.  About  half  of  the  estimated  on- 
farm  excess  phosphorus  was  generated 
by  poultry.  "This  is  attributable  to  not 
only  the  limited  land  area  for  manure 
application  but  also  the  generally  higher 
nutrient  content  of  poultry  manure 
compared  to  the  manure  of  most  other 
farm  animals,  as  reported  in  the 
scientific  literature.  Dairies  and  hog 
operations  are  the  other  dominant 
livestock  types  shown  to  contribute  to 
excess  on-farm  nutrients,  particularly 
phosphorus. 

The  regions  of  the  United  States  that 
show  the  largest  increase  in  excess 
nutrients  between  1982  and  1997  are  the 
Southeast  and  the  Mid-Atlantic.  The 
excess  amoimts  are  mostly  the  result  of 
the  number  and  concentration  of  large 
poultry  and  hog  operations  in  those 
regions.  These  operations  generate  high 
nutrient  concentrations  and  often  have 
the  smallest  land  area  per  animal  unit 
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for  manure  application  in  the  United 
States. 

USDA's  analysis  also  indicates  which 
counties  have  the  potential  for  excess 
manure  nutrients  defined  as  manure 
nutrients  produced  in  a  county  in 
excess  of  the  assimilative  capacity  of 
crop  and  pastureland  in  that  county. 
(The  analysis  includes  counties  that 
have  nutrient  levels  that  exceed  the 
assimilative  capacity  for  all  of  the  crop 
and  pastureland  in  the  county,  as  well 
as  those  counties  where  half  of  the 
county's  total  nitrogen  or  phosphorus 
coula  be  provided  by  manure  from 
confined  animal  operations.)  The 
counties  with  potential  excess  manure 
nitrogen  totaled  165  counties  across  the 
United  States  in  1997;  the  counties  with 
potential  excess  manure  phosphorus 
totaled  374  counties.  The  areas  of 
particular  concern  for  potential  county- 
level  excess  manure  nutrients  are  in 
North  Carolina,  Georgia,  Alabama, 
Mississippi,  Arkansas,  California, 
Maryland,  Delaware,  Pennsylvania, 
Virginia,  and  Washington.  If  current 
trends  in  the  livestock  and  poultry 
industry  continue,  more  manure  will  be 
produced  in  areas  without  the  physical 
capacity  to  agronomically  use  all  the 
nutrients  contained  in  that  manure. 

USDA's  analysis  is  reported  in 
"Confined  Animal  Production  and 
Manure  Nutrients"  (Agriculture 
Information  Bulletin  771)  and  also  in 
"Confined  Animal  Production  Poses 
Manure  Management  Problems"  in  the 
September  2001  issue  of  USDA's 
Agricultural  Outlook.  Both  are  available 
at  USDA's  Web  site  at  http:// 
www.ers.usda.gov/.  Additional 
documentation  on  how  this  analysis 
was  conducted  is  in  USDA's  "Manure 
Nutrients  Relative  to  the  Capacity  of 
Cropland  and  Pastureland  to  Assimilate 
Nutrients:  Spatial  and  Temporal  Trends 
for  the  United  States,"  December  2000, 
available  at  http:// 
www.nhq.nrcs.usda.gov/land/pubs/ 
manntr.html.  These  documents  are  also 
available  in  the  administrative  record 
for  today's  final  rule  [i.e.  docket  number 
W-00-27). 

3.  What  Pollutants  Are  Present  in 
Animal  Manure  and  Wastewater? 

Pollutants  most  commonly  associated 
with  animal  waste  include  nutrients 
(including  ammonia),  organic  matter, 
solids,  pathogens,  and  odorous 
compounds.  Animal  waste  can  also  be 
a  source  of  salts  and  various  trace 
elements  (including  metals),  as  well  as 
pesticides,  antibiotics,  and  hormones. 
These  pollutants  can  be  released  into 
the  environment  through  discharge  or 
runoff  if  manure  and  wastewater  are  not 
properly  handled  and  managed. 


4.  How  Do  These  Pollutants  Reach 
Surface  Water? 

Pollutants  in  animal  waste  and 
manure  can  enter  the  envirorunent 
through  a  number  of  pathways.  These 
include  surface  runoff  and  erosion, 
overflows  from  lagoons,  spills  and  other 
dry-weather  discharges,  leaching  into 
soil  and  ground  water,  and 
volatilization  of  compounds  (e.g., 
ammonia)  and  subsequent  redeposition 
on  the  landscape.  As  documented  in  the 
administrative  record,  pollutants  from 
animal  manure  and  wastewater  can  be 
released  from  an  operation's  animal 
confinement  area,  treatment  and  storage 
lagoons,  and  manure  stockpiles,  and 
from  cropland  where  manure  is  often 
land-applied. 

» 

5.  How  Is  Water  Quality  Impaired  by 
Animal  Manure  and  Wastewater? 

Agricultural  operations,  including 
CAFOs,  now  account  for  a  significant 
share  of  the  remaining  water  pollution 
problems  in  the  United  States,  as 
Teported  in  the  National  Water  Quality 
Inventory:  2000  Report  (hereafter  the 
"2000  Inventory").  This  report,  prepared 
every  2  years  under  Section  305(b)  of 
the  Clean  Water  Act,  summarizes  States' 
reports  of  impairment  to  their  water 
bodies  and  the  suspected  sources  of 
those  impairments.  A  more 
comprehensive  discussion  of  the  results 
of  the  2000  ihventory  is  included  in 
Section  Vn  of  this  preamble. 

EPA's  2000  Inventory  data  indicate 
that  the  agricultural  sector  including 
crop  production,  pasting  and  range 
grazing,  concentrated  and  confined 
animal  feeding  operations,  and 
aquaculture  is  the  leading  contributor  of 
pollutants  to  identified  water  quality 
impairments  in  the  Nation's  rivers  and 
streams.  This  sector  is  also  the  leading 
contributor  in  the  nation's  lakes,  ponds, 
and  reservoirs.  Agriculture  is  also 
identified  as  the  fifth  leading 
contributor  to  identified  water  quality 
impairments  in  the  nation's  estuaries. 
The  inventory  does  not  allow  a 
comprehensive  breakout  of  water 
quality  impairments  attributable  to 
CAFOs,  but  EPA's  data  show  that  water 
quality  concerns  tend  to  be  greatest  in 
regions  where  crops  are  intensively . 
cultivated  and  where  livestock 
operations  are  concentrated. 

The  leading  pollutants  impairing 
surface  water  quality  in  the  United 
States  as  identified  in  the  2000  survey 
data  include  nutrients,  pathogens, 
sediment/siltation.  and  oxygen 
depleting  substances.  These  pollutants 
can  originate  ttom  a  variety  of  sources, 
including  the  animal  production 
industry. 


The  2000  Inventory  provides  a  general 
indication  of  national  surface  water 
quality.  While  concerns  have  sometimes 
been  raised  about  the  comparability  and 
consistency  of  these  data  across  States, 
the  report  highlights  in  a  general  way 
the  magnitude  of  water  quality 
impairment  from  agriculture  and  the 
relative  contribution  compared  to  other 
sources.  Moreover,  the  findings  of  this 
report  are  consistent  with  other  reports 
and  studies  conducted  by  government 
and  independent  researchers  that 
identify  CAFOs  as  an  important 
contributor  of  surface  water  pollution, 
as  summarized  in  the  administrative 
record  for  this  rulemaking. 

6.  What  Ecological  and  Human  Health 
Impacts  Have  Been  Caused  by  CAFO 
Manure  and  Wastewater? 

Among  the  reported  environmental 
problems  associated  with  animal 
manure  are  surface  water  [e.g.,  lakes, 
streams,  rivers,  and  reservoirs)  and 
ground  water  quality  degradation, 
adverse  effects  on  estuarine  water 
quality  and  resources  in  coastal  areas 
and  effects  on  soil  and  air  quality.  The 
scientific  literature,  which  spans  more 
than  30  years,  documents  how  this 
degradation  can  contribute  to  increased 
risk  to  aquatic  and  wildlife  ecosystems; 
an  example  is  the  lai^e  number  of  fish 
kills  in  recent  years.  Human  and 
livestock  animal  health  can  also  be 
affected  by  excessive  nitrate  levels  in 
drinking  water  and  exposure  to 
waterbome  human  pathogens  and  other 
pollutants  in  manure.  The 
administrative  record  provides  more 
detailed  information  on  the  scientific 
and  technical  research  to  support  these 
findiiigs. 

Section  VII  of  this  document  provides 
additional  infonnation  concerning  the 
adverse  impacts  of  pollutants  associated 
with  manure  in  surface  water.  Both 
ecological  and  human  health  impacts 
are  addressed. 

D.  What  Are  the  Roles  of  the  Key 
Entities  Involved  in  the  Final  Rule? 

EPA  recognizes  the  role  of  many 
interested  parties  in  the  development  of 
and.  ultimately,  the  successful 
implementation  of  this  final  rule.  To  the 
greatest  extent  possible.  EPA  has 
attempted  to  strike  a  reasonable  balance 
among  the  many  interests.  A  short 
summary  of  then  broad  roles  is 
provided  below. 

1.  CAFOs 

Entities  that  are  defined  or  designated 
as  CAFOs  have  clear  and  binding  legal 
obligations  under  this  regulation.  In 
general,  all  CAFOs  have  a  mandatory 
duty  to  apply  for  an  NPDES  permit  and 


7182  Federal  Register /Vol.  68.  No.  29 /Wednesday.  February  12.  2003 /Rules  and  Regulations 


must  comply  with  the  technology  and 
water  quality-based  limitations  in  the 
permit  as  defined  by  the  permitting 
authority.  Only  CAFOs  that  have 
successfully  demonstrated  no  potential 
to  discharge  may  avoid  a  permit.  Each 
permitted  CAFO  must  also  develop  and 
implement  a  site-specific  nutrient 
management  plan.  EPA  fully  expects 
that  a  CNMP  that  is  properly  developed 
and  implemented,  consistent  with 
USDA  guidance,  will  satisfy  the  nutrient 
management  requirements  of  this  rule. 

2.  States 

The  States,  including  their 
environmental,  agriculture,  and 
conservation  agencies,  have  the  key 
leadership  role  in  implementing 
programs  to  ensure  that  AFOs  take  the 
important  steps  needed  to  implement 
sound  management  practices  that 
protect  water  quality.  State  regulatory 
agencies  will  play  a  central  role  in 
implementing  today's  final  rule  while 
supporting  the  voluntary  efforts  of  other 
State  programs  and  agencies. 

3.  EPA 

EPA's  statutory  obligation  is  to 
establish  national  regulations  that 
protect  and  restore  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters.  EPA  has  undertaken  an 
extensive  outreach  process  to  promote 
understanding  of  the  science,  policy, 
and  economic  issues  surrounding 
animal  agriculture.  The  Agency  will 
continue  to  work  effectively  with  the 
varied  interest  groups  to  ensure  effective 
implementation,  compliance  assistance, 
and  enforcement  of  these  regulations. 

4.  USDA 

USDA  is  EPA's  partner  in  working 
collaboratively  to  ensure  that  USDA's 
voluntary  programs  and  EPA's 
regulatory  programs  complement  each 
other  to  support  effective  nutrient 
management  by  AFOs.  EPA  and  USDA 
will  continue  to  coordinate  the 
development  and  implementation  of 
tools  to  support  agriculture,  in  ways  that 
respect  the  different  roles  of  the  two 
agencies. 

5.  Other  Stakeholders 

A  host  of  other  entities,  such  as 
research  and  educational  institutions, 
soil  and  water  conservation  districts, 
watershed  groups,  and  many  others,  can 
contribute  to  the  use  of  sound 
agricultural  practices  and  protection  of 
water  quality.  The  private  sector  plays 
an  important  role  in  ensiuing  that 
CAFOs  have  the  tools  and  expertise 
available  to  protect  water  quality  while 
enhancing  production  and  remaining 
profitable.  For  example,  the  private 


sector  in  partnership  with  educational 
institutions  and  other  stakeholders  can 
explore  innovative  technologies  for  the 
management  and  utilization  of  animal 
manure  and  provide  the  needed 
expertise  to  support  development  of 
soimd,  site-specific,  and  technically 
based  nutrient  management  plans.   ' 

6.  The  Public 

The  public  has  had,  and  continues  to 
demonstrate,  a  keen  interest  in  many 
aspects  of  animal  agriculture.  This  final 
rule  establishes  obligations  for  CAFOs 
to  protect  water  quality  and  affirms  the 
public's  role  and  involvement 
throughout  the  regulatory  program. 

E.  What  Principles  Have  Guided  EPA 's 
Decisions  Embodied  in  This  Rule? 

EPA  has  considered  the 
implementation  of  the  existing 
regulations  which  are  more  than  25 
years  old,  changes  in  the  industry,  the 
extensive  comments  on  the  proposed 
rule  and  supplemental  notices  of  data 
availability,  and  countless  studies, 
reports,  and  data  in  developing  this 
final  rule.  At  the  same  time,  EPA  has 
tried  to  embody  some  important 
principles  throughout  the  final  rule.  The 
Agency  strives  to  ensure  its  rules  are 
based  on  sound  science  and  economics, 
promote  emerging  technologies,  and 
protect  watersheds.  In  addition,  the 
following  principles  have  g\iided  this 
rulemaking: 

Simplicity  and  Clarity 

EPA  has  tried  to  make  this  final  rule 
as  simple  and  easy  to  understand  as 
possible.  This  rule  provides  a  clear 
imderstanding  of  who  is  covered  and 
what  they  are  expected  to  do. 


Emphasis  on  Large  CAFOs 

This  rule  focuses  on  the  operations 
that  pose  the  greatest  risk  to  water 
quality.  These  operations  are 
predominandy  large  CAFOs  and  some 
smaller  CAFOs  that  pose  a  high  risk  to 
water  quality. 

Flexibility  for  States 

This  rule  establishes  a  strong  and 
consistent  national  expectation  for 
CAFOs,  yet  provides  flexibility  for 
States  to  address  site-specific  situations. 

Soimd  Nutrient  Management  Planning 

This  rule  embodies  the  goal  of 
developing  site-specific  nutrient 
management  plans  to  ensure  that  animal 
manure  is  used  consistent  with  proper 
agriculture  practices  that  protect  water 
quality. 


F.  What  Are  the  Major  Elements  of  This 
Final  Rule?  Where  Do  I  Find  the  Specific 
Requirements? 

This  section  provides  a  very  brief 
summary  of  the  major  elements  of  this 
final  rule  and  a  brief  index  on  where 
each  of  the  requirements  is  located  in 
the  final  regulations.  The  regulations  for 
the  NPDES  permit  program  are  in  Part 
122  of  Title  40  of  the  Code  of  Federal 
Regulations.  These  NPDES  regulations 
include  requirements  that  apply  to  all 
point  sources,  including  CAFOs.  The 
national  effluent  limitations  guidelines 
for  CAFOs  are  in  Part  412  of  Title  40  of 
the  Code  of  Federal  Regulations.  This 
summary  is  not  a  replacement  for  the 
actual  regulations. 

1.  NPDES  Regulations  for  CAFOs 

Overall,  this  final  rule  maintains 
many  of  the  basic  featiues  and  the 
overall  structxire  of  the  1976  NPDES 
regulations  with  some  important 
exceptions.  First,  all  CAFOs  have  a 
mandatory  duty  to  apply  for  an  NPDES 
permit,  which  removes  the  ambiguity  of 
whether  a  facility  needs  an  NPDES 
permit,  even  if  it  discharges  only  in  the 
event  of  a  large  storm.  In  the  event  that 
a  Large  CAFO  has  no  potential  to 
discharge,  today's  rule  provides  a 
process  for  the  CAFO  to  make  such  a 
demonstration  in  lieu  of  obtaining  a 
permit.  The  second  significant  change  is 
that  large  poultry  operations  are 
covered,  regardless  of  the  type  of  waste 
disposal  system  used  or  whether  the 
litter  is  managed  in  wet  or  dry  form. 

Third,  imder  this  final  rule,  all  CAFOs 
covered  by  an  NPDES  permit  are 
required  to  develop  and  implement  a 
nutrient  management  plan.  The  plan 
would  identify  practices  necessary  to 
implement  the  ELG  and  any  other 
requirements  in  the  permit  and  would 
include  requirements  to  land  apply 
manure,  litter,  and  process  wastewater 
consistent  with  site  specific  nutrient 
management  practices  that  ensure 
appropriate  agriciUtural  utilization  of 
the  nutrients. 

2.  Effluent  Limitations  Guidelines 
Requirements  for  CAFOs 

a.  Existing  sources.  The  final  ELGs 
published  today  will  continue  to  apply 
to  only  Large  CAFOs,  historically 
referred  to  as  operations  with  1,000  or 
more  animal  units,  although  the 
requirements  for  existing  sources  and 
new  sources  are  different  for  certain 
animal  sectors.  In  the  case  of  existing 
sources,  the  ELGs  will  continue  to 
prohibit  the  discharge  of  manure  and 
other  process  wastewater  pollutants, 
except  for  allowing  the  discharge  of 
process  wastewater  whenever  rainMl 
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events  cause  an  overflow  from  a  facility 
designed,  constructed,  and  operated  to 
contain  all  process  wastewaters  plus  the 
nmoff  from  a  25-year,  24-hour  rainfall 
event.  In  addition,  the  ELGs  that  require 
land  application  at  the  CAFO  must  be 
at  rates  that  minimize  phosphorus  and 
nitrogen  transport  from  the  field  to 
surface  waters  in  compliance  with 
technical  standards  for  nutrient 
management  established  by  the  Director. 
The  ELGs  also  establish  certain  best 
management  practice  (BMP) 
requirements  that  apply  to  the 
production  and  land  application  areas. 

b.  New  sources.  For  new  large  beef 
and  dairy  operations,  the  ELGs  establish 


production  area  requirements  that  are 
the  same  as  those  for  existing  soiuties. 
In  the  case  of  large  swine,  veal,  and 
poultry  operations  that  are  new  sources, 
a  new  zero  discharge  standard  is 
established.  The  rule  also  clarifies  that 
where  waste  management  and  storage 
facilities  are  designed,  constructed, 
operated  and  maintained  to  contain  all 
manure,  litter  and  process  wastewater, 
including  the  nmoff  and  direct 
precipitation  from  a  100-year,  24-hour 
rainfall  event,  and  is  operated  in 
accordance  with  certain  other 
requirements,  this  will  satisfy  the  new 
standard.  Land  application 
requirements  for  both  groups  are 

Table  1.1.— Regulatory  Summary 


identical  to  those  established  for 


existing  sources. 

Table  1.1  provides  an  annotated 
summary  of  the  key.elements  of  these 
final  regulations  as  well  as  the  specific 
regulatory  citation  for  each  change.  The 
chart  is  intended  only  to  provide  a 
siunmary  and  roadmap  to  the 
regulations  and  is  not  a  definitive 
description  of  all  regulatory 
requirements.  Table  1.2  provides  a 
summary  of  the  time  frames  for  the 
implementation  and  complying  with  the 
requirements  of  today's  rulemaking. 


Topic 


Regulatory  cite  (40 
CFR) 


Definitions 


Animal  Feeding  Operation  (AFO) - 

Concentrated  Animal  Feeding  Operation  (CAFO) 

Production  Area  • • • 

Land  Application  Area s. • •; • 

Large  CAFOs  

Manure • ' '"' 

Medium  CAFOs  - » • 

Process  Wastewater • " 

Overllow  

lO'year,  24-hour  and  25-year,  24-hour  stonn • •;■• 

Sett)ack  — ■ 

Vegetated  tniffer  : •• ■ 

Multi-year  phosphorus  application 

. . ~~^. 

Who  Needs  an  NPDES  Permit? 

Designated  CAFOs ' ■ 

Duty  to  apply ;;r"i" : "" 

Land  application  discharges  from  a  CAFO  are  subject  to  NPDES  requirements  - 

No  Potential  to  Disctiarge  determinations 

When  Must  CAFOs  Apply  for  Coverage  Under  an  NPDES  Pennit? 

Sources  covered  under  prior  regulations  .y^. 

Newly  covered  CAFOs  "^^ 

New  sources  and  new  dischargers 

Designated  CAFOs - 

HmrDS'GAFOs  Apply  for  an  NPDES  PermH? 

Permit  application  requirements— Individual  or  general  pemiits 

What  Is  Required  in  NPDES  Permits  Issued  to  CAFOs? - 

Effluent  limitations 

Requirements  for  CAFOs  subject  to  the  ELGs  (Pari  412): 

Subpart  C— Dairy  and  Beef  Cattle  Other  Than  Veal ......-; yr"r^ 

Subpart  O-Dairy  and  Beef  Cattle  Other  Than  Veal:  Effluent  limitations  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT).  ......    ^         ■     «  ^  „«  .k«  K.i»i 

Subpart  C— Dairy  and  Beef  Cattle  Other  Than  Veal:  Effluent  limitations  attainable  by  the  application  of  the  best 
control  technology  for  conventional  pollutants  (BCT).  ■  ^,    ^   ^  ,     .  ^  «.  «,^  k.^ 

Subpart  C— Dairy  and  Beef  Cattle  Other  Than  Veal:  Effluent  limitations  attainable  by  the  application  of  the  best 
available  control  technology  economically  achievable  (BAT).  ,.,oFie» 

Subpart  C— Dairy  and  Beef  Cattle  Other  Than  Veal:  New  source  performance  standards  (NSPS)  

Subpart  D— Swine,  Poultry,  and  Veal ■•"■■"■::: Z^'lZl"'!^' 

Subpart  D— Swine.  Poultry,  and  VeaJ:  Effluent  limitations  attainable  by  the  application  of  the  best  practicable  con- 
trol technology  currently  available  (BPT).  ^  ,     ^        ,  «„  ».^.  ,^^t^  .o/<h 

Subpart  D-Swine.  Poultiy,  and  Veal:  Effluent  limitations  attainable  by  the  application  of  the  best  control  tech- 
nology for  conventional  pollutants  (BCT). 


122.23(b)(1) 
122.23(b)(2) 
122.23(b)(8)/412.2(h) 
122.23(b)(3)/41 2.2(e) 
'122.23(b)(4) 
122.23(b)(5) 
122.23(b)(6) 
122.23(b)(7)/41 2.2(d) 
412.2(g) 
412.2(1) 
412.4(b)(1) 
412.4(b)(2) 
412.4(b)(3) 


122.23(c) 
122.23(d) 
122.23(e) 
122.23(f) 


122.23(g)(1) 

122.23(g)(2) 

122.23(g)(3)  and  (4) 

122.23(g)(^ 

1 22.21  (i)(1)  and 
122.28(b)(2)(ii) 


122.42(eM1) 

412.30 
412.31 

412.32  • 

412.33 

412.35 
412.40 
412.43 

412.44     • 
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Table  1.1. — Regulatory  Summary— Continued 


Topic 


Subpart  D— Swine.  Poultry,  and  Veal:  Effluent  limitations  attainable  by  the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Subpart  D— Swine,  Poultry,  and  Veal  New  source  performance  standards  (NSPS)  

Subparts  C  and  D— Required  Land  Application  Best  Management  Practices 

Subparts  C  and  D— Inspection  and  Record  Keeping  Requirements 

Additional  NPDES  CAFO  perniit  requirements: 

Nutrient  management  plan  development  and  Implementation  

Record-keeping • 

Transfer  of  manure  

Annual  reporting  requirefrwnt  


Regulatory  cite  (40 
CFR) 


412.45 

412.46 

41i4(c) 

412.37  and  412.47 

122.42(e)(1) 
122.42(e)(2) 
122.42(e)(3) 
122.42(e)(4) 


Table  1 .2.— Consolidated  Time  Line  for  Implementing  Today's  Rulemaking 


Milestone: 

Effective  date  of  regulation 

Effective  dale  of  Effluent  Guideline  requirements  for  the  production 
area  applicable  to  Large  CAFOs 

Effective  date  of  Effluent  Guideline  requirements  for  the  land  appli- 
cation area  applicable  to  Large  CAFOs. 

Effective  date  for  ail  CAFOs  to  develop  and  implement  nutrient 
management  plans 
Duty  to  Apply: 

Operations  defined  as  CAFOs  prior  to  April  14,  2(X)3 » 

Operations  defined  as  CAFOs  as  of  April  14.  2003,  and  that  were 
not  defined  as  CAFOs  prior  to  that  date. 

Operations  that  become  defined  as  CAFOs  after  April  14,  2003, 
but  which  are  not  new  sources. 


f^w  sources 

Designated  CAFOs 

State  Program  Revision: 

No  statutory  changes  needed  to  revise  NPDES  Program 
Statutory  changes  needed  to  revise  NPDES  Program  ....: 


Time  Frame 


April  14,  2003. 

June  12, 2003.  '  . 

By  December  31 ,  2006. 

By  December  31,  2006,  except  for  Large  CAFOs  that  are  new  sources, 
by  date  of  commencing  operations. 

Must  have  applied  by  the  date  required  in  40  CFR  122.21(c). 

As  specified  by  the  permitting  authority,  but  no  later  than  April  13. 
2006 

(a)  Newly  constrijcted  operations:  180  days  prior  to  the  time  the  CAFO 
commences  operation,  (b)  Other  operations  (e.g.,  increase  in  num- 
ber of  animals):  As  soon  as  possible  but  no  later  than  90  days  after 
becoming  defined  as  a  CAFO.  except  that,  if  the  operational  change 
that  causes  the  operation  to  t>e  defined  as  a  CAFO  would  not  have 
caused  it  to  be  defined  as  a  CAFO  prior  to  April  13,  2003,  the  oper- 
ation must  apply  no  later  than  April  13,  2006  or  90  days  after  be- 
coming defined  as  a  CAFO,  whichever  Is  later. 

180  days  prior  to  the  time  the  CAFO  commences  operation. 

90  days  after  receiving  notice  of  designation. 

April  12.  2004. 
April  13.  2005. 


n.  What  Events  Have  Led  to  This  Rule? 

The  revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  and  Effluent  Limitation 
Guidelines  Programs  specified  in  this 
final  rule  are  focused  on  those  livestock 
and  poultry  operations  that  are  defined 
or  designated  as  CAFOs.  CAFOs  are 
defined  as  point  sources  under  the 
Clean  Water  Act.  Following  is  a  brief 
historical  context  of  key  regulatory, 
legal,  and  policy  actions  which  have 
collectively  led  to  today's  action. 

A.  The  Clean  Water  Act 

Congress  passed  the  Clean  Water  Act 
to  "restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters."  (33  U.S.C.  1251(a)). 
The  Clean  Water  Act  establishes  a 
comprehensive  program  for  protecting 
and  restoring  our  Nation's  waters. 
Among  its  core  provisions,  the  Clean 
Water  Act  prohibits  the  discharge  of 


pollutants  from  a  point  source  to  waters 
of  the  United  States  except  as 
authorized  by  an  NPDES  permit.  The 
Clean  Water  Act  establishes  the  NPDES 
permit  program  to  authorize  and 
regulate  the  discharges  of  pollutants  to 
waters  of  the  United  States.  EPA  has 
issued  comprehensive  regulations  that 
implement  the  NPDES  program  at  40 
CFR  part  122.  The  Clean  Water  Act  also 
provides  for  the.development  of 
technology-based  and  water  quality- 
based  effluent  limitations  that  are 
implemented  through  NPDES  permits  to 
control  discharges  of  pollutants. 

1.  The  National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit 
Program 

Under  the  NPDES  permit  program,  all 
point  sources  that  discharge  pollutants 
to  waters  of  the  United  States  must 
apply  for  an  NPDES  permit  and  may 
discharge  pollutants  only  in  compliance 


with  the  terms  of  that  permit.  Such 
permits  must  include  any  nationally 
established,  technology-based  effluent 
discharge  limitations  (effluent 
guidelines — discussed  below,  in 
subsection  II.A.2).  In  the  absence  of  an 
applicable  national  effluent  guideline, 
NPDES  permit  writers  may  establish 
technology-based  requirements  as 
determined  by  the  permitting  authority 
on  a  case-by-case  basis,  based  on  their 
"best  professional  judgment"  (BPJ). 
Water  quality-based  effluent 
requirements  are  also  included  in 
pennits  where  technology-based 
requirements  are  not  sufficient  to  ensure 
compliance  with  State  water  quality 
standards  or  where  required  to 
implement  a  Total  Maximum  Daily 
Load  (TMDL).  For  information  on 
TMDLs  see  section  IX.A.2  of  this 
preamble. 

Technology-  and  water  quality-based 
requirements  may  be  in  the  form  of 
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numeric  effluent  limitations  or  in  the 
form  of  specific  BMPs  or  other  non- 
numeric  effluent  limitations  and 
standards.  In  addition,  NPDES  permits 
normally  include  reporting,  record- 
keeping, and  other  requirements  and 
standard  conditions  (conditions  that 
apply  to  all  NPDES  permits,  such  as  the 
duty  to  properly  operate  and  maintain 
equipment  and  treatment  systems). 

NPDES  permits  may  be  issuedJjy  EPA 
or  a  State.  Territory,  or  Tribe  authorized 
by  EPA  to  implement  the  NPDES 
program.  Currently.  45  States  emd  the 
Virgin  Islands  are  authorized  to  ' 
administer  the  NPDES  program.  This 
means  that  most  CAFOs  will  obtain 
NPDES  permits  from  State  governments, 
not  from  EPA.  Alaska.  Arizona,  the 
District  of  Columbia,  Idaho, 
Massachusetts^New  Hampshire.  New 
Mexico,  and  Puerto  Rico  and  other 
territories  are  not  currently  authorized 
to  implement  the  NPDES  program.  In 
addition,  Oklahoma,  although 
authorized  to  administer  the  NPDES 
program,  does  not  have  CAFO 
regulatory  authority.  No  Tribe  is 
currently  authorized  to  implement  the 
NPDES  program.  This  means  that 
CAFOs  located  in  the  above-named 
jurisdictions  or  in  Indian  Country  will 
obtain  their  NPDES  permits  fitjm  EPA. 

An  NPDES  permit  may  be  either  an 
individual  permit  tailored  for  a  single 
facility  or  a  general  permit  applicable  to 
multiple  facilities.  Before  an  individual 
permit  is  issued,  the  owner  or  operator 
must  submit  a  permit  application  with 
facility-specific  information  to  the 
permitting  authority,  which  reviews  the 
information  and  prepares  a  draft  permit. 
The  permitting  authority  prepares  a  fact 
sheet  explaining,  the  draft  permit  and 
publishes  the  draft  permit  and  fact  sheet 
for  public  review  and  comment. 
Following  the  permitting  authority's 
consideration  of  public  comments,  a 
final  permit  is  issued.  Si>ecific 
procedural  requirements  apply  to  the 
modification,  revocation  and  reissuance, 
and  termination  of  an  NPDES  permit. 
NPDES  permits  are  subject  to  a 
maximiun  5-year  term  and  may  be 
renewed  when  their  term  expires. 

General  NPDES  permits  are  available 
to  address  categories  of  discharges  that 
involve  similar  operations  with  similar 
wastes.  Once  a  general  permit  is  drafted, 
it  is  published  for  public  review  and 
comment  accompanied  by  a  fact  sheet 
that  explains  the  permit.  Following 
EPA's  or  the  State  permitting  authority's 
consideration  of  public  comments,  a 
final  general  permit  is  issued.  The 
general  permit  specifies  the  type  or 
category  of  facilities  that  may  obtain 
coverage  under  the  permit.  To  gain 
permit  coverage,  facilities  generally 


must  submit  a  "notice  of  intent"  (NOI) 
to  be  covered  imder  the  general  permit. 
Both  general  permits  and  individual 
permits  are  used  to  implement  the  same 
pollution  control  standards. 

2.  Effluent  Limitations  Guidelines  and 
Standards 

Effluent  limitations  guidelines  and 
standards  ("effluent  guidelines"  or 
"ELGs")  are  national  regulations  that 
establish  limitations  on  the  discharge  of 
pollutants  by  industrial  category  and 
subcategory.  For  each  category  and 
subcategory  guidelines  address  three 
classes  of  pollutants:  (1)  Conventional 
pollutants  (i.e.,  total  suspended  solids 
(TSS),  oil  and  grease,  biochemical 
oxygen  demand  (BOD),  fecal  coliform 
bacteria,  and  pH);  (2)  toxic  pollutants 
(e.g..  toxic  metals  such  as  lead  and  zinc; 
toxic  organic  pollutants  such  as 
benzene);  and  (3)  non-conventional 
pollutants  (e.g.,  phosphorus).  These 
technology-based  requirements  are 
subsequently  incorporated  into  NPDES 
permits.  The  Clean  Water  Act  provides 
that  effluent  guidelines  may  include 
numeric  or  non-numeric  limitations. 
Non-numeric  limitations  are  usually  in 
the  form  of  BMPs.  The  effluent 
guidelines  are  based  on  the  degree  of 
control  that  can  be  achieved  using 
various  levels  of  pollution  control 
technology,  as  outlined  below. 

a.  Best  Practicable  Control 
Technology  Currently  Available  (BPT) 
—Section  304(b)(1)  of  the  Clean  Water 
Act.  In  the  guidelines  for  an  industry 
category,  EPA  defines  BPT  effluent 
limits  for  conventional,  toxic,  and  non- 
conventional  pollutants.  Traditionally. 
EPA  establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  conunon  characteristics.  Where 
existing  performance  is  uniformly 
inadequate,  EPA  may  require  higher 
levels  of  control  than  those  currently  in 
place  in  an  industrial  category  if  the 
Agency  determines  that  the  technology 
can  be  practically  applied.  In  specifying 
BPT,  EPA  looks  at  a  number  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,  the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(33  U.S.C.  304(b)(1)(B)). 

b.  Best  Available  Technology 
Economically  Achievable  (BAT)— 
Section  304(b)(2)  of  the  Clean  Water 


Act.  In  general,  BAT  represents  the  best 
existing  economically  achievable 
performance  of  direct  discharging 
facilities  in  the  industrial  category  or 
subcategory.  The  factors  considened  in 
assessing  BAT  are  thie  cost  of  achieving 
BAT  effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
processes  employed,  engineering 
aspects  of  the  control  technology, 
potential  process  changes,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  factors  as  the  Administrator  deems 
appropriate.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  to  these  factors. 
An  additional  statutory  factor 
considered  in  setting  BAT  is  economic 
achievability.  Generally,  the 
achievability  is  determined  on  the  basis 
of  the  total  cost  to  the  industrial 
subcategory  and  the  overall  effect  of  the 
rule  on  the  industry's  financial  health. 
BAT  requirements  may  be  based  on 
effluent  reductions  attainable  throu^ 
changes  in  a  facility's  processes  and 
operations.  As  with  BPT,  where  existing 
performance  is  uniformly  inadequate, 
BAT  niay  be  based  on  technology 
transferred  from  a  different  subcategory 
within  an  industry  or  frova  another 
industrial  category.  BAT  may  be  based 
on  process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industry  practice. 

c.  Best  Conventional  Pollutant  Control 
Technology  (BCD— Section  304(b)(4)  of 
the  Clean  Water  Act.  The  1977 
amendments  to  the  Clean  Water  Act 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  soiuces.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  Clean  Water  Act 
requires  diat  EPA  establish  BCT        , 
requirements  after  considering  a  two- 
part  "cost-reasonableness"  test.  EPA 
explained  its  methodology  for  the 
development  of  BCT  limitations  in  July 
1986  (51  FR  24974).  Section  304(a)(4) 
designates  the  following  as  conventional 
pollutants:  BOD.  TSS.  fecal  coliform 
bacteria.  pH.  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (4^LFR  44501). 

a.  New  Source  Performance 
Standards  (NSPS)— Section  306  of  the 
Clean  Water  Act.  New  Source 
Performance  Standards  (NSPS)  reflect 
effluent  reductions  that  are  achievable 
based  on  the  best  available 
demonstrated  control  technology.  New 
facilities  have  the  opportunity  to  install 
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the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  As  a  result,  NSPS 
represents  the  greatest  degree  of  effluent 
reduction  attainable  through  the 
application  of  the  best  available 
demonstrated  control  technology  for  all 
pollutants  (conventional,  non- 
conventional,  and  priority  pollutants), 
to  establishing  NSPS.  EPA  is  directed  by 
the  Clean  Water  Act  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

3.  Effluent  Guidelines  Planning 
Process — Section  304(m)  Requirements 

Section  304(m)  of  the  Clean  Water 
Act.  added  by  the  Water  Quality  Act  of 
1987.  requires  EPA  to  establish  f 

schedules  for  (1)  reviewing  and  revising 
existing  effluent  limitations  guidelines 
and  standards  and  (2)  promulgating  new 
effluent  guidelines.  On  May  28,  1998. 
EPA  published  a  Notice  of  Proposed 
Effluent  Guidelines  Plan  {63  FR  102) 
that  established  schedules  for 
developing  new  and  revised  effluent 
guidelines  for  several  industry 
categories.  One  of  the  industries  for 
which  the  Agency  established  a 
schedule  was  "Feedlots"  (swine, 
poultry,  dairy  and  beef  cattle). 

a.  Clean  Water  Act  Section  304(m) 
consent  decree.  The  Natiu-al  Resources 
Defense  Council  (NRDC)  and  Public 
Citizen.  Inc.  filed  suit  against  the 
Agency,  alleging  violation  of  section 
304(m]  and  other  statutory  authorities 
that  require  promulgation  of  effluent 
guidelines  [NRDC  et  al.  v.  Whitman. 
Civ.  No.  89-2980  (D.D.C.)).  Under  the 
terms  of  the  consent  decree  in  that  case, 
as  amended,  EPA  agreed,  among  other 
things,  to  propose  effluent  guidelines  for 
swine,  poultry,  beef  and  dairy  portions 
of  the  animal  industry  by  December  15. 
2000.  and  to  take  final  action  by 
December  15.  2002. 

B.  Existing  Clean  Water  Act 
Requirements  Applicable  to  CAFOs 

EPA's  regulation  of  CAFOs  dates  to 
the  1970s.  The  existing  NPDES  CAFO 
regulations  were  issued  on  March  18. 
1976  (41  FR  11458).  The  existing 
national  effluent  limitations  guidelines 
and  standards  for  feedlots  were  issued 
on  February  14. 1974  (39  FR  5704).  The 
discussion  below  provides  an  overview 
of  the  scope  and  requirements  imposed 
under  the  existing  NPDES  CAFO 
regulations  and  feedlot  effluent 
guidelines,  h  also  explains  the 
relationship  of  these  two  regulations, 
and  it  briefly  summarizes  other  federal 
and  State  regulations  that  potentially 
affect  AFOs. 


1.  Scope  and  Requirements  of  the  1976 
NPDES  Regulations  for  CAFOs 

This  section  provides  a  simplified 
summary  of  the  previous  NPDES 
regulation  to  provide  context  for  today's 
action.  The  previous  NPDES  CAFO 
regulations  promulgated  in  1976. 
determined  which  AFOs  were  defined 
or  could  be  designated  as  CAFOs  under 
the  Clean  Water  Act  and  therefore 
subject  to  NPDES  permit  regulations. 
Under  those  regulations,  CAFOs  were 
defined  as  AFOs  that  confined  more 
than  1.000  animal  units  (AU).  In 
addition,  an  AFO  that  confined  300  to 
1 .000  AU  was  defined  as  a  CAFO  if  it 
discharged  pollutants  through  a  man- 
made  device  or  if  pollutants  were 
discharged  to  waters  of  the  United 
States  that  ran  through  the  facility  or 
otherwise  came  into  contact  with  the 
confined  animals.  AFOs  were  not 
defined  as  CAFOs.  however,  if  they 
discharged  only  during  a  25-year.  24- 
hour  storm.  Under  the  1976  NPDES 
CAFO  regulations,  the  permitting 
authority  could  also  designate  any  AFO 
a  CAFO,  including  those  with  fewer 
than  300  AU.  if  it  met  the  discharge 
criteria  specified  above  and  was 
determined  to  be  a  significant 
contributor  of  pollution. 

2.  Scope  and  Requirements  of  the  1974 
Feedlot  Effluent  Guidelines 

This  section  [frovides  a  simplified 
summary  of  the  previous  effluent 
guidelines  to  provide  context  for  today's 
action.  EPA  uses<he  effluent  guidelines 
to  establish  national  requirements 
limiting  discharges  to  waters  of  the 
United  States.  EPA  established  the 
effluent  guidelines  for  feedlots  in  1974 
based  on  the  best  available  technology 
that  was  economically  achievable  for 
the  industry.  The  guidelines  were 
applicable  to  those  facilities,  in  specified 
sectors  (or  subcategories)  with  as  many 
as  or  more  than  1 .000  AU  that  were  to 
be  issued  an  NPDES  permit.  The  1974 
effluent  guidelines  did  not  allow 
discharges  of  pollutants  from  CAFOs 
into  the  Nation's  waters  except  when  a 
chronic  or  catastrophic  storm  caused  an 
overflow  from  a  facility  that  had  been 
designed,  constructed,  and  operated  to 
contain  manure,  process  wastewater  and 
runoff  resulting  from  a  25-year.  24-hour 
storm.  For  permitted  facilities  where  the 
ELGs  did  not  apply  (those  with  fewer 
than  1.000  AU).  technology-based 
discharge  limits  were  established  using 
the  permit  writer's  best  professional 
judgment. 


C.  USDA-EPA  Unified  National  Strategy 
for  Animal  Feeding  Operations 

In  1998,  EPA  and  USDA  jointly 
developed  a  unified  national  strategy  to 
minimize  the  water  quality  and  public 
health  impacts  of  AFOs.  EPA  and  USDA 
jointly  published  a  draft  Unified 
National  Strategy  for  Animal  Feeding 
Operations  on  September  21, 1998-. 
After  sponsoring  and  participating  in  11 
public  listening  sessions  and 
considering  public  comments  onthe 
draft- strategy,  a  final  Unified  National 
Strategy  for  Animal  Feeding  Operations 
was  published  on  March  9. 1999.  A 
copy  of  the  Strategy  is  available  on  the 
EPA  and  USDA  web  sites.  The  Unified 
National  Strategy  for  Animal  Feeding 
Operations  established  national  goals 
and  performance  expectations  for  all 
AFOs.  The  general  goal  is  for  AFO 
owners  and  operators  to  take  actions  to 
minimize  water  pollution  from 
confinement  facilities  and  land  where 
manure  is  applied.  To  accomplish  this 
goal,  the  Strategy  established  a  national 
performance  expectation  that  all  AFOs 
should  develop  and  implement 
technically  sound,  economically 
feasible,  and  site-specific  CNMPs  to 
minimize  impacts  on  water  quality  and 
public  health. 

The  Unified  National  Strategy  for^ 
Animal  Feeding  Operations  identified 
seven  strategic  issues  that  should  be 
addressed  to  better  resolve  concerns 
associated  with  AFOs.  These  are  (1) 
fostering  CNMP  development  and 
implementation;  (2)  accelerating 
voluntary,  incentive-based  programs;  (3) 
implementing  and  improving  the 
existing  regulatory  program;  (4) 
coordinating  research,  technical 
innovation,  compliance  assistance,  and 
technology  transfer;  (5)  encouraging 
industry  leadership;  (6)  increasing  data 
coordination;  and  (7)  establishing  better 
performance  measures  and  greater 
accountability.  Today's  action  addresses 
the  third  strategic  issue —  implementing 
and  improving  the  existing  regidatory 
program. 

m.  How  Was  This  Final  Rule 
Developed? 

The  preamble  to  the  proposed  rule 
presented  a  detailed  discussion  of  the 
history  of  EPA  actions  addressing 
CAFOs,  including  issuance  of  the 
original  NPDES  CAFO  regulations  and 
effluent  limitations  guidelines  (ELGs) 
for  feedlots.  development  of  the  EPA/ 
State  Feedlot  Workgroup  Report  (1993). 
outreach  dialogues  with  representatives 
of  the  pork  industry  and  poultry 
industry.  EPA  AFO  strategy 
development,  aqd  collaboration  with 
USDA  on  the  development  of  the 
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Unified  National  Strategy  for  Animal 
Feeding  Operations  (66  FR  2965).  The 
discussion  below  briefly  summarizes 
the  key  events  that  have  been  part  of  the 
process  of  preparing  today's  final  rule. 

A.  Small  Business  Advocacy  Review 
(SBAR)  Panel 

To  address  small  business  concerns, 
EPA's  Small  Business  Advocacy 
Chairperson  convened  a  Small  Business 
Advocacy  Review  (SBAR)  Panel  under 
section  609(b)  of  the  Regulatory 
Flexibility  Act  (RFA)  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  Participants 
included  representatives  of  EPA,  the 
Small  Business  Administration  (SBA) 
and  the  Office  of  Management  and 
Budget  (OMB).  "Small  Entity 
Representatives"  (SERs),  who  advised 
the  Panel,  included  small  business 
livestock  and  poultry  producers  as  well 
as  representatives  of  the  major 
commodity  and  agricultural  trade 
associations.  Information  on  the  Panel's 
proceedings  and  recommendations  is  in 
the  April  7.  2000.  Final  Report  of  the 
Small  Business  Advocacy  Review  Panel 
on  EPA's  Planned  Proposed  Rule  on 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Effluent  Limitations  Guideline  (Effluent 
Guidelines)  Regulations  for 
Concen  trated  Animal  Feeding 
Operations  (hereinafter  called  the 
"Panel  Report"),  along  with  other 
supporting  documentation  included  as 
part  of  the  Panel  process.  The  Panel 
Report  details  the  process  that  EPA 
followed,  provides  meeting  simunaries, 
and  offers  other  information,  including 
the  composition  of  both  the  panel  and 
the  SERs. 

The  report  also  includes  the  Panel's 
recommendations  on  specific  issues 
concerning  the  NPDES  CAFO  regulation 
and  ELGs.  Key  panel  recommendations 
were  to:  streamline  reporting 
requirements;  minimize  biu"den  of  any 
requited  certifications  and  testing 
requirements;  and  carefully  weigh  the 
costs  and  benefits  of  removing  the  25- 
year,  24-hour  storm  exemption  for 
operations  with  less  than  1 ,000  animal 
imits  and  of  modifying  the  specific 
criteria  for  defining  medium-sized  AFOs 
as  CAFOs.  The  entire  SBAR  report  is 
available  in  the  administrative  record 
for  this  rulemaking,  which  is  available 
for  public  review. 

B.  Proposed  Rule 

On  January  12,  2001,  EPA  published 
a  proposal  to  revise  and  update  two 
regulations  to  ensure  that  maniu^, 
wastewater,  and  other  process  waters 
generated  by  CAFOs  do  not  impair 
water  quality  (66  FR  2959).  These  two 


regulations  were  (1)  the  NPDES 
provisions  that  define  which  operations 
are  CAFOs  and  establish  permit 
requirements  and  (2)  the  ELGs,  or 
effluent  guidelines,  for  feedlots  (beef, 
dairy,  swine  and  poidtry  subcategories), 
which  establish  the  technology-based 
effluent  discharge  standards  for  CAFOs. 
Key  proposed  changes  that  would  affect 
the  CAFO  definition  included  options 
for  establishing  either  two  or  three  size 
categories  of  CAFOs,  the  thresholds  for 
different  size  operations  defined  as 
CAFOs,  criteria  applicable  to  medium 
operations,  inclusion  of  dry  chicken 
operations  that  meet  specified  size 
thresholds,  and  potential  revisions  to 
the  designation  criteria  and  process.  In 
addition,  the  proposed  rule  also 
presented  options  for  co-permitting 
entities  that  exercise  substantial 
operational  control  over  a  CAFO, 
ensuring  appropriate  public 
participation  in  permitting,  and 
encouraging  proper  management  of 
excess  manure  that  is  transferred  off- 
site.  Key  proposed  changes  to  the  ELGs 
for  feedlots  included  updating  the 
guidelines  based  on  current  practices 
and  technologies,  the  increased  use  of 
BMPs,  and  application  of  technology 
options  to  both  the  CAFO  production 
area  and  the  land  application  area 
(including  nutrient  management 
planning). 

C.  2001  Notice  of  Data  Availability 

On  November  21,  2001.  EPA 
published  a  Notice  of  Data  Availability 
(hereinafter  referred  to  as  the  "2001 
Notice")  that  presented  a  summary  of 
new  data  and  information  submitted  to 
EPA  diuing  the  public  comment  period 
on  the  proposed  CAFO  regulations, 
including  data  received  from  USDA  (66 
FR  58556).  The  notice  had  four  main 
components:  (1)  Discussion  of  new  data 
and  changes  EPA  was  considering  to 
refine  its  cost  and  economics  model;  (2) 
discussion  of  new  data  and  chcmges 
EPA  was  considering  to  refine  its 
nutrient  loading  and  benefits  analysis; 
(3)  new  data  and  changes  EPA  was 
considering  to  the  proposed  NPDES 
permit  program  regulations;  and  (4)  new 
data  and  changes  EPA  was  considering 
to  the  proposed  ELG  regulations.  EPA's 
2001  Notice  also  discussed  options  that 
the  Agency  was  considering  to  enhance 
flexibility  for  the  use  of  State  NPDES 
and  non-NPDES  CAFO  programs, 
including  implefnentation  of 
envirotunental  management  systems 
(EMS). 

D.  2002  Notice  of  Data  Availability 

On  July  23.  2002,  EPA  published  a 
second  Notice  of  Data  Availability 
(hereinafter  referred  to  as  the  "2002 


Notice")  that  presented  a  summary  of 
new  data  and  information  submitted  to 
EPA  during  the  public  comment  period 
on  the  proposed  CAFO  regulations, 
including  data  received  after 
publication  of  the  2001  Notice.  The 
2002  Notice  had  three  main 
components:  (1)  A  discussion  of 
alternative  regidatory  thresholds  for 
chicken  operations  using  dry  litter 
management  practices;  (2)  the  potential 
creation  of  alternative  performance 
standards  to  encourage  CAFOs  to 
implement  new  technologies;  and  (3) 
financial  data  and  changes  EPA  was 
considering  to  refine  its  economic 
analysis  models.  The  2002  Notice  made 
these  data  and  potential  changes 
available  for  public  review  and 
comment. 

E.  Public  Comments 

A  generaLsimunary  of  public 
comments  is  included  in  the 
discussions  of  the  various  issues 
addressed  in  this  preamble.  EPA  has 
prepared  a  Comment  Response 
Docuutent  that  includes  responses  to 
comments  submitted  for  the  proposed 
rule  and  both  notices.  All  of  the 
comments  including  supporting 
documents  submitted  on  today's  action 
are  available  for  public  review  in  the 
administrative  record  for  this  final  rule 
which  is  filed  under  docket  number  W- 
00-27. 

The  proposed  regulations  were 
published  in  the  Federal  Register  on 
January  12,  2001  (66  FR  2959),  and  the 
comment  period  closed  on  Jidy  30, 
2001.  EPA  received  approximately 
11,000  comments  in  total  on  the 
proposed  rule.  EPA  received  coitunents 
from  a  multitude  of  sources,  including 
private  citizens,  facility  owners  and 
operators,  environmental  groups,  local 
and  State  agencies,  members  of  the 
academic  community,  banks  and 
insurance  companies,  congressional 
representatives,  and  representatives 
(including  trade  associations)  bora  each 
of  the  animal  sectors  (beef,  dairy,  swine, 
poultry,  horses,  ducks,  turkey,  and 
others).  The  comments  are  addressed  in 
the  Comment  Response  Document 
prepared  by  EPA  in  support  of  today's 

final  rule. 

The  comment  period  for  the  2001 
Notice  was  from  November  21,  2001, 
through  January  15,  2002  (66  FR  58556). 
Approximately  300  comments  were 
received  on  the  2001  Notice.  Responses 
to  each  of  these  comments  are  also 
included  in  the  Comment  Response 
Document. 

EPA  prepared  and  published  in  the 
Federal  Register  a  second  notice  (2002 
Notice)  during  the  development  of 
today's  final  rule.  The  comment  period 
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for  the  2002  Notice  was  from  July  23, 
2002.  through  August  22.  2002. 
Approximately  150  comments  were 
received  on  the  2002  Notice.  Responses 
to  each  of  these  comments  are  also 
included  in  the  Comment  Response 
Document. 

In  addition  to  the  public  comments 
received  on  the  proposal  and  the  two 
Notices,  approximately  200  additional 
comments  on  the  two  Notices  were 
received  from  various  stakeholders. 
Responses  to  each  of  these  comments 
are  included  in  the  Comment  Response 
Document. 

F.  Public  Outreach 

In  support  of  both  the  proposed  rule 
and  today's  final  rule,  EPA  has 
conducted  extensive  outreach  activities. 
These  activities  are  documented  in  the 
administrative  record  for  the  final  rule, 
which  is  available  for  public  review 
under  docket  number  W-00-27.  The 
discussion  that  follows  is  focused  on 
key  outreach  activities  that  EPA  has 
conducted. 

1.  Pre-Proposal  Activities 

During  the  development  of  the 
proposed  regulations  for  CAFOs.  EPA 
met  with  many  members  of  the 
stakeholder  community  through 
meetings,  conferences,  and  site  visits. 
EPA  convened  a  SBAR  Panel  to  afldress 
small  entity  concerns,  provided 
outreach  materials  to  and  met  wil 
several  national  organizations 
representing  State  and  local 
governments,  and  conducted 
approximately  110  site  visits  to  collect 
information  on  waste  management 
practices  at  livestock  and  poultry 
operations.  EPA  also  established  a 
workgroup  that  included  representatives 
from  USDA,  seven  States,  EPA  regions, 
and  EPA  headquarters.  More  detailed 
information  on  EPA's  public  outreach 
efforts  was  published  in  section  XII  of 
the  Federal  Register  notice  for  the 
proposed  rule  (66  FR  3120). 

2.  Post-Proposal  Activities 

a.  Public  meetings  and  stakeholder 
outreach.  Following  publication  of  the 
proposed  rulemaking.  EPA  conducted 
nine  public  outreach  meetings  on  the 
proposed  CAFO  regulations.  In 
addition,  EPA  continued  to  meet  with 
representatives  of  various  stakeholder 
groups,  including  representatives  from 
various  industry  trade  associations  and 
environmental  groups,  as  well  as 
researchers  from  select  land  grant 
universities  and  research  organizations. 
The  land  grant  university  staff  consulted 
on  this  rulemaking  included  researchers 
at  the  Food  and  Agricultural  Policy 
Research  Institute  (FAPRI)  at  the 


University  of  Missouri  and  researchers 
at  The  National  Center  for  Manure  and 
Animal  Waste  Management,  composed 
of  researchers  from  16  land  grant 
universities  supported  by  USDA- 
Cooperative  State  Research,  Education 
and  Extension  Service  (CSREES).  EPA 
has  also  consulted  with  State  and  local 
governments  and  several  national 
associations  representing  State 
governments.  A  more  detailed  account 
of  these  efforts  is  provided  in  the  2001 
Notice  (66  FR  58557-58558). 

b.  USDA-EPA  Workgroup  meetings. 
In  April  2001  USDA  initiated  a  process 
to  review  the  proposed  revisions  to 
EPA's  CAFO  rule  and  identify  issues 
and  concerns  posed  by  the  rule.  USDA 
identified  15  specific  areas  of  concern 
and  a  number  of  overarching  issues.  As 
a  follow-up  to  this  process,  USDA  and 
EPA's  Office  of  Water  initiated  monthly 
meetings  on  issues  of  significance  for 
agriculture  and  the  environment, 
specifically  water  quality.  The  goal  was 
to  foster  greater  communication 
between  the  two  agencies  to  provide 
better  information  to  the  public  and 
policy  makers  on  areas  of  mutual 
concern  related  to  agriculture  and  water 
quality,  and  to  facilitate  informed 
decisions  on  approaches  and  needs  to 
address  the  key  agriculture  and 
environment  issues.  In  July  2001  EPA 
and  USDA  convened  a  joint  workgroup 
to  address  the  issues  identified  by  the 
two  agencies  and  begin  to  develop 
options  for  EPA  leadership  to  consider 
in  developing  the  final  rule.  The 
collaboration  fostered  increased 
understanding  on  the  part  of  both 
agencies  with  respect  to  the  issues,  data, 
and  analyses  used  to  finalize  today's 
CAFO  rule. 

c.  Other  outreach  activities.  As  part  of 
the  development  of  this  rulemaking, 
EPA  used  several  additional  means  to 
provide  outreach  to  stakeholders.  Most 
notably,  EPA  has  managed  a  number  of 
Web  sites  that  post  information  related 
to  these  regulations.  Supporting 
documents  for  the  proposed  rule  were 
posted  to  these  sites,  including  the 
Technical  Development  Document, 
Economic  Analysis,  Environmental 
Assessment,  Environmental  and 
Economic  Benefit  Analysis  of  the 
proposed  CAFO  regulations,  and  cost 
methodology  reports<and  guidance 
related  to  Permit  Nutrient  Plans.  These 
are  available  at  http://www.epa.gov/ 
guide/cafo/.  Other  outreach  materials 
are  available  at  http://www.epa.gov/ 
npdes/caforule  and  include  brochures 
describing  the  proposed  CAFO 
regulations,  a  compendium  of  AFO- 
related  State  program  information,  and 
various  materials  related  to  permitting 
issues  to  facilitate  an  understanding  of 


the  NPDES  program  and  development  of 
comments  on  the  proposed  rule  by  the 
public. 

IV.  CAFO  Roles  and  Responsibilities 

A.  Who  Is  Affected  by  This  Rule? 
l.WhatlsanAFO? 

In  today's  final  rule,  EPA  is  retaining 
the  definition  of  an  animal  feeding 
operation  (AFO)  as  it  was  defined  in  the 
1976  regulation  at  40  CFR  122.23(b)(1). 
An  animal  feeding  operation  means  a  lot 
or  facility  (other  than  an  aquatic  animal 
production  facility)  where  the  following 
conditions  are  met:  (1)  Animals  have 
been,  are,  or  will  be  stabled  or  confined 
and  fed  or  maintained  for  a  total  of  45 
days  or  more  in  any  12-month  period, 
and  (2)  crops,  vegetation,  forage  growth, 
or  post-harvest  residues  are  not 
sustained  in  the  normal  growing  season 
over  any  portion  of  the  lot  or  facility. 
(Note:  EPA  is  making  a  typographical 
correction  to  the  AFO  definition.  The 
comma  between  vegetation  and  forage 
growth  had  been  inadvertently  dropped 
from  the  1976  final  rule  in  subsequent 
printings  of  the  Federal  Register). 

What  did  EPA  propose?  In  the  January 
12,  2001,  proposed  rule,  the  Agency 
proposed  to  change  the  definition  of  an 
AFO,  intending  to  eliminate  ambiguities 
about  which  facilities  and  operations 
would  be  defined  as  AFOs  in  certain 
circumstances  where  the  animals  strip 
the  groimd  of  vegetation.  The  proposal 
stated  that  "  *  *  •  Animals  are  not 
considered  to  be  stabled  or  confined 
when  they  are  in  areas  such  as  pastiues 
or  rangeland  that  sustain  crops  or  forage 
growth  during  the  entire  time  that 
animals  are  present  *  *  *." 

What  were  the  key  comments?  While . 
it  was  EPA's  intent  to  clarify  the 
existing  AFO  definition,  the  proposed 
new  regulatory  language  created 
substantial  confusion.  For  example, 
many  commenters  from  the  beef,  cattle 
industry  and  others  strongly  believed 
that  the  proposed  language  would 
include  pastures,  rangeland,  and 
unconfined  wintering  operations  as 
AFOs  and,  in  essence,  would  bring  the 
entire  beef  industry  under  the 
regulations,  none  of  which  was 
intended.  These  commenters  strongly 
recommended  that  the  existing 
regulations  should  be  kept  intact  to 
avoid  new  ambiguity.  The  view  of 
commenters  from  the  dairy  sector  and 
the  Sustainable  Agriculture  Coalition 
was  that  the  exclusion  of  pastiireland 
and  rangeland  from  the  AFO  definition 
was  clear  in  the  proposed  rule  and  they 
found  the  proposed  language 
acceptable.  Other  livestock  sectors  and 
environmental  groups  generally  did  not 
,  comment  extensively  on  this  issue. 
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Rationale.  Based  on  public  comment 
and  further  consideration,  "EPA 
concludes  that  the  proposal  to  revise  the 
AFO  definition  to  exclude  areas  "that 
sustain  crops  or  forage  growth  during 
the  entire  time  that  animals  are  present" 
created  further  concern  and  confusion, 
rather  than  clarification.  EPA's  intent 
was  to  make  a  minor  change  to  the  AFO 
definition  to  clarify  how  it  would  apply 
to  wintering/grazing  operations  and  to 
incidental  vegetation  tiiat  may  exist  in 
the  area  of  confinement.  EPA  is 
retaining  the  existing  definition  for 
animal  feeding  operation  because  of  the 
widespread  familiarity  that  exists  with 
the  existing  definition  and  because 
EPA's  desired  clarification  can  be 
achieved  through  preamble  language 
rather  than  a  change  to  the  rule. 

In  an  attempt  to  address  some  of  the 
public  comments  and  confusion  created 
by  the  proposal,  EPA  is  clarifying  three 
topics  in  this  preamble.  Ffrst,  EPA  is 
reiterating  that  true  pasture  and 
rangeland  operations  are  not  considered 
AFOs,  because  operations  are  not  AFOs 
where  the  animals  are  in  areas  such  as 
pastures,  croplands  or  rangelands  that 
sustain  crops  or  forage  growth  during 
the  normal  growing  season.  In  some 
pasture  based  operations,  animals  may^ 
freely  wander  in  and  out  of  particular 
areas  for  food  or  shelter;  this  is  not 
considered  confinement.  However, 
pastiue  and  grazing-based  operations 
may  also  have  confinement  areas  [e.g. 
feedlots,  barns,  pens)  that  may  qualify 
as  an  AFO.  Second,  incidental 
vegetation  in  a  clear  area  of 
confinement,  such  as  a  feedlot  or  pen, 
would  not  exclude  an  operation  from 
meeting  the  definition  of  an  AFO.  Thfrd, 
in  the  case  of  a  winter  feedlot,  the  "no 
vegetation"  criterion  in  the  AFO 
definition  is  meant  to  be  evaluated 
during  the  winter,  when  the  animals  are 
confined.  Therefore,  use  of  a  winter 
feedlot  to  grow  crops  or  other  vegetation 
during  periods  of  the  year  when  animals 
are  not  confined  would  not  exclude  the 
feedlot  from  meeting  the  definition  of  an 
AFO.  Note  that  animals  must  be  stabled 
or  confined  for  at  least  45  days  out  of 
any  12  month  period  to  qualify  the 
operation  as  an  AFO.  EPA  assumes  that 
AFOs  and  permitting  authorities  will 
use  common  sense  and  sound 
judgement  in  applying  this  definition. 

2.  What  Is  a  CAFO? 

In  today's  final  rule,  EPA  is  retaining 
the  existing  structure  for  determining 
which  AFOs  are  CAFOs,  as  well  as 
retaining  the  existing  conditions  for 
defining  Medium  CAFOs.  EPA  is  also 
retaining  the  existing  conditions  for 
designation  of  AFOs  as  CAFOs.  Large 
facilities  are  considered  CAFOs  if  they 


fall  within  the  size  range  provided  in 
§  123.23(b)(4).  Medium  AFOs  are 
defined  as  CAFOs  only  if  they  fall 
within  the  size  range  provided  in 
§  122.23(b)(6)  and  they  meet  one  of  the 
two  specific  criteria  governing  the 
method  of  discharge:  (1)  Pollutants  are 
discharged  into  waters  of  the  United 
States  through  a  man-made  ditch, 
flushing  system,  or  other  similar  man- 
made  device;  or  (2)  pollutants  are 
discharged  directly  into  waters  of  the 
United  States  that  originate  outside  the 
facility  and  pass  over,  across,  or  through 
the  facility  or  otherwise  come  into 
direct  contact  with  the  confined 
animals.  Small  facilities  are  CAFOs  only 
if  they  are  so  designated  by  EPA  or  the 
State  NPDES  permitting  authority.  Refer 
to  Table  4.1  in  section  rV.A.3  of  this 
preamble  for  explicit  definitions  of 
Large,  Medium,  and  Small  CAFOs  in 
each  animal  sector.  Also,  as  proposed, 
EPA  is  no  longer  using  the  term  "animal 
units"  to  define  size  classes  in  this  final 
rule.  Instead,  EPA  is  setting  thresholds 
by  specifying  the  actual  number  of 
animals.  EPA  believes  that  using  the 
number  of  animals  at  an  operation  to 
define  thresholds  more  simply 
illustrates  which  operations  are 
regulated.  Using  the  number  of  animals 
also  eliminates  any  confusion  caused  by 
the  difference  between  EPA's  and 
USDA's  definitions  of  the  term  "animal 
unit." 

What  did  EPA  propose?  EPA  co- 
proposed  two  alternative  ways  to 
structxne  the  NPDES  regulations  for 
defining  which  AFOs  are  CAFOs.  The 
first  alternative  was  a  "two-tier 
structure,"  and  the  second  was  a  "three- 
tier  structiu«."  In  the  first  alternative, 
EPA  proposed  that  all  AFOs  with  the 
equivalent  of  500  animal  units  or  more 
would  be  defined  as  CAFOs,  and  those 
with  fewer  than  the  equivalent  of  500 
animal  units  would  be  CAFOs  only  if 
they  are  designated  as  such  by  EPA  or 
the  State  NPDES  permitting  authority. 
la  the  second  alternative,  EPA  proposed 
to  retain  a  three-tier  structure  whereby 
all  large  operations  are  CAFOs,  medium 
operations  are  CAFOs  if  they  meet 
specified  risk-of-discharge  criteria,  and 
small  operations  are  CAFOs  only  if  they 
are  so  designated  by  EPA  or  the  State 
NPDES  permitting  authority.  EPA  also 
proposed  to  significantly  revise  the 
conditions  whereby  a  mediiun  AFO 
could  be  defined  as  a  CAFO.  Finally, 
EPA  proposed  to  require  all  mediiun 
AFOs  to  certify  to  the  permitting 
authority  that  they  do  not  meet  any  of 
the  conditions  for  being  defined  a 
CAFO. 

What  were  the  key  comments?  The 
predominance  of  public  comment  did 
not  support  the  two-tier  structure,  as 


proposed,  whereby  all  operations  with 
the  equivalent  of  500  animal  units  or 
more  would  be  CAFOs.  Many 
commenters  opposed  such  a  low 
threshold  as  imposing  uimecessary 
permitting  and  engineering  costs  on 
small  operations  and  on  operations  that 
do  not  discharge,  and  would  very  likely 
cause  many  small  operators  to  go  out  of 
business.. Opponents  also  indicated  that 
the  proposal  did  not  recognize 
geographic  differences  such  as  arid 
regions.  Many  of  those  same  comments 
were,  however,  supportive  of  a  two-tier 
structure  if  the  regulatory  threshold  was 
set  at  the  equivalent  of  1,000  animal 
units  or  even  750  animal  units,  leaving 
discretion  for  the  permitting  authority  to 
address  all  operations  below  that 
threshold.  Conversely,  some 
commenters  indicated  that  500  animal 
luiits  was  too  hi^,  because  it  did  not 
address  the  pollution  from  smaller 
operations  in  their  region.  There  was 
some  preference  for  a  two-tier  structure 
that  regulates  all  facilities  above  the 
equivalent  of  300  AU,  believing  that  all 
those  operations  pose  risk  to  the 
environment  and  should  be  regulated  as 
CAFOs. 

Many  commenters,  including  many 
State  agencies,  preferred  to  retain  the 
existing  three-tier  structure  because  so 
many  of  thefr  existing  programs  are 
based  on  the  three-tier  structure 
established  in  the  1976  regulations. 
They  believe  it  would  be  very  disruptive 
to  their  ongoing  programs  to  have  to 
change  the  basic  structure  of  the 
regulations  that  define  who  is  a  CAFO. 

Additionally,  there  was  little  support 
among  the  commenters  for  the  three-tier 
structine,  as  proposed,  with  the  new  set 
of  broad  conditions  that  were  proposed 
for  redefining  which  of  the  medium 
facilities  would  be  CAFOs.  Many 
commenters  believed  that  the  existing 
conditions  were  adequate  for  addressing 
risk  of  discharge  from  mediiun  facilities, 
and  that  the  proposed  new  conditions 
would  be  an  unnecessary  expansion  of 
who  would  be  considered  CAFOs. 
Further,  many  commenters  indicated 
that  the  revised  conditions  did  not  add 
clarity  and  would  not  improve 
implementation.  For  example,  many 
commenters  indicated  that  one  of  the 
proposed  conditions,  whether  an  AFO 
was  within  100  feet  of  waters  of  the 
United  States,  did  not  take  into  account 
facilities  that  are  implementing  BMPs  to 
control  runoff.  The  condition  for 
evidence  of  discharge  in  the  last  five 
years  did  not  take  into  account 
operations  that  may  have  instituted  new 
practices  or  corrected  problems  to 
prevent  future  discharges,  especially  in 
light  of  the  fact  that,  in  the  last  two  or 
three  years,  there  has  been  heightened 
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awareness  of  the  impacts  of  AFOs  and 
renewed  effort  by  States  to  implement 
both  regulatory  and  non-regulatory  AFO 
programs.  The  condition  defining  a 
facility  as  a  CAFO  if  it  transferred 
excess  manure  to  off-site  recipients  also 
did  not  correlate  closely  enough  to 
whether  a  facility  had  a  risk  of 
discharging,  especially  in  arid  regions. 

The  SBAR  Panel  did  not  make  a 
recommendation  specifically  on  the 
structure  of  the  CAFO  regulations.  The 
Panel  noted  that  some  States  already 
have  effective  permitting  programs  for 
CAFOs  in  place  and  recommended  that 
EPA  consider  the  impact  of  any  new 
requirements  on  existing  State  programs 
and  include  in  the  proposed  rule 
sufficient  flexibility  to  accommodate 
such  programs  where  they  meet  the 
minimum  requirements  of  federal 
NPDES  regulations.  The  Panel  further 
recommended  that  EPA  continue  to 
consult  with  States  in  an  effort  to 
promote  compatibility  between  federal 
and  State  programs. 

Rationale.  The  Clean  Water  Act 
specifically  lists  CAFOs  as  point 
sources,  and  EPA  has  broad  discretion 
under  the  Act  to  define  that  term.  In  the' 
proposal,  EPA  noted  a  range  of  different 
factors  that  it  considered  relevant  to 
determining  which  operations  should  be 
defined  as  CAFOs. 

EPA  has  concluded  that  a  three-tier 
structiu'e  is  preferable  to  a  two-tier 
structure  because  it  is  better  suited  to 
identifying  those  operations  that, 
through  a  combination  of  size, 
concentration  and  potential  to 
discharge,  are  more  industrial  and  point 
source-like  in  nature  and  pose  the 
greatest  risk  to  water  quality  and 
therefore  are  appropriate  to  define  as 
CAFOSv  Another  important  reason  to 
retain  a  three-tier  structure  is  that 
changing  to  a  two-tier  structure  at  this 
point  in  time  would  be  unnecessarily 
disruptive  in  the  number  of  States  that 
currently  have  three-tier  CAFO 
programs  in  place.  Many  of  these  States 
have  had  these  programs  in  place  for 
over  two  decades,  and  they  have  many 
years  of  practical  experience  in 
operating  their  programs  and  issuing 
permits  based  on  this  existing 
definition.  Changing  to  a  two-tier 
structure  not  only  would  be  disruptive 
to  the  States  that  are  carrying  out 
existing  programs  but  would  also  create 
an  unnecessary  need  to  build  a  new 
understanding  of  the  regulations  in  the 
CAFO  industry.  For  these  reasons,  a 
three-tier  structure  is  preferable  even 
though  it  does  not  have  the  simplicity 
of  a  two-tier  structure. 

Establishing  a  two-tier  structure  at  a 
low  threshold,  e.g.,  at  either  300  animal 


units  or  500  animal  units  would  be 
highly  burdensome  to  permit  authorities 
and  AFO  operators.  While  some  parts  of 
the  country  experience  problems  from 
concentrations  of  small  facilities,  this 
would  impose  significant  costs  on  the 
regulated  community  and  permit 
authorities  in  all  parts  of  the  country, 
including  those  areas  that  do  not 
experience  these  problems.  On  the  other 
hand,  while  it  might  seem  desirable  to 
provide  flexibility  for  States  with 
effective  non-NPDES  programs  by 
establishing  a  threshold  on  the  higher 
end,  say  at  750  or  1,000  animal  units, 
using  such  a  high  threshold  across-the- 
board  would  apply  equally  in  States  that 
do  not  have  fully  developed  and 
effective  programs  to  address  water 
quality  risks  posed  by  operations  with 
fewer  than  1,000  animal  units.  This 
could  lead  to  a  definition  that  would  not 
appropriately  identify  those  operations 
that  are  large  and  concentrated  enough 
and  pose  enough  of  a  risk  of  discharge 
(taking  into  account  the  absence  of 
effective  State  non-NPDES  programs  in 
some  areas)  that  they  should  be 
identified  as  CAFOs.  A  high  threshold 
^  might  also  undercut  the  ability  of  some 
permit  authorities  to  address  water 
quality  problems  associated  with 
smaller  facilities,  especially  in  States 
that  have  restrictions  on  imposing 
CAFO  NPDES  requirements  that  are 
stricter  than  federal  requirements. 

Although  the  final  rule  retains  the 
three-tier  structure  for  defining  who  is 
a  CAFO,  after  consideration  of  the 
public  comments,  EPA  has  not  adopted 
the  new  set  of  conditions  that  were 
proposed  for  defining  which  medium 
operations  are  CAFOs.  Instead,  EPA  is 
retaining  the  two  conditions  in  the 
existing  regulations.  After  careful 
consideration  of  the  comments,  EPA 
agrees  with  those  commenters  who 
believe  that  the  new  set  of  conditions 
proposed  under  the  three-tier  structure 
for  determining  when  a  medium  facility 
is  a  CAFO  would  not  necessarily  have 
improved  the  clarity,  effectiveness  or 
enforceability  of  the  regulations,  which 
were  the  Agency's  intended  goals.  The 
proposed  new  conditions  were  an 
attempt  to  better  identify  those  medium 
operations  that  are  of  sufficient  size  and  " 
concentration  and  pose  enough  of  a  risk 
of  discharge  that  they  should  be  defined 
as  CAFOs.  While  these  conditions  may 
have  been  environmentally  protective 
on  the  whole,  they  were  not  finely 
targeted  enough  to  identify  the 
operations  that  meet  these  criteria; 
instead,  EPA  now  believes  that  they 
would  h^ve  caused  substantial 
permitting  burden  and  imposed  costs  on 


essentially  all  operations  above  300 
animal  units. 

For  example,  many  commenters 
indicated  that  one  of  the  proposed 
conditions,  whether  an  AFO  was  within 
100  feet  of  waters  of  the  Unites  States, 
did  not  take  into  account  facilities  that 
are  implementing  BMPs  to  control 
runoff.  The  condition  for  evidence  of 
discharge  in  the  last  five  years  did  not 
take  into  account  operations  thai  may 
have  instituted  new  practices  or 
corrected  problems  to  prevent  future 
discharges,  especially  in  light  of  the  fact 
that,  in  the  last  two  or  three  years,  there 
has  been  heightened  awareness  of  the 
impacts  of  AFOs  and  renewed  effort  by 
States  to  implement  both  regulatory  and 
non-regulatory  AFO  programs.  The 
conditions  defining  a  facility  as  a  CAFO 
if  it  did  not  have  a  permit  nutrient  plan 
or  if  it  transferred  excess  manure  to  off- 
site  recipients  also  did  not  correlate 
closely  enough  to  whether  a  facility  had 
a  risk  of  discharging,  especially  in  arid 
regions. 

EPA  has  concluded  that  retaining  the 
existing  two  criteria  jirovide  an 
appropriate  basis  for  defining  which 
medium-size  operations  are  CAFOs, 
while  maintaining  flexibility  for  States 
to  tailor  NPDES  and  non-NPDES 
programs  for  more  comprehensive  risk 
factors  that  may  vary  fi-om  State  to  State 
and  even  watershed  to  watershed. 

3.  What  Types  of  Animals  Are  Covered 
by  Today's  Rule? 

Today's  revisions  to  the  CAFO 
effluent  guidelines  address  beef,  dairy, 
swine,  veal  calves  and  poultry 
operations  and  do  not  change  the 
effluent  guidelines  regulations  for 
sheep,  horses  or  ducks.  On  the  other 
hand,  today's  final  revisions  to  the 
NPDES  permit  regulations  generally 
apply  to  all  CAFOs  regardless  of 
species,  and  specifically  address  the 
size  thresholds  for  defining  which  beef, 
dairy,  swine,  veal  calves,  poultry,  sheep, 
horses,  and  duck  operations  are  CAFOs. 
The  following  sections  discuss  changes 
made  to  the  size  thresholds  for  defining 
which  operations  in  these  sectors  are 
CAFOs. 

Although  the  following  discussion 
focuses  primarily  on  circumstances 
where  an  AFO  is  defined  as  a  CAFO,  it 
is  important  to  note  that  small  and 
medium-size  AFOs  can  be  designated  as 
CAFOs  by  EPA  or  an  NPDES  authorized 
State.  Refer  to  section  IV. A. 7  and  8  for 
a  discussion  of  designation. 

The  thresholds  for/lefining  Large, 
Medium,  and  Small  CAFOs  in  each 
sector  are  summarized  in  Table  4.1 
below. 


Table  4.1.— Summary  of  CAFO  Size  Thresholds  for  All  Sectors 


Sector 


Cattle  or  cow/calf  pairs  

Mature  dairy  cattle 

Veal  calves ■ 

Swine  (weighing  over  55  pounds)  

Swine  (weigtiing  less  than  55  pounds) 

Horses •' 

Sheep  or  lamt)s 

Turkeys 

Laying  hens  or  l}ro<lers  (liquid  manure  tiandling  sys- 
tem). 

Chickens  other  ttwn  laying  hens  (other  than  a  liquid 
manure  handling  system). 

Laying  hens  (other  than  a  liquid  manure  handling  sys- 
tem). 

Ducks  (other  than  a  liquid  manure  handling  system)  ... 

Ducks  (liqukJ  manure  handling  system) 


Large 


1,000  or  more  .. 

700  or  more 

1,000  or  more  .. 
2,500  or  more  .. 
10,000  or  more 

500  or  more 

10,000  or  more 
55,000  or  ware 
30,000  or  more 


125,000  or  more 


82,000  or  more 

30,000  or  more 
5,000  or  more  .. 


Medium  ^ 


300-999  

200-699 

300-999  

750-2,499  

3,000-9,999  .... 

150-499  

3,000-9,999  ... 
16,500-54,999 
9,000-29,999  . 


37.500-124,999 

25,000-81,999  . 

10,000-29,999  . 
1,500-4,999  


Small  ^ 


Less 
Less 
Less 
Less 
Less 
Less 
Less 
Less 
Less 

Less 

Less 

Less 
Less 


than  300. 
than  200. 
than  300. 
than  750. 
than  3,000. 
than  150 
than  3,000. 
than  16,500. 
than  9,000. 

than  37,500. 

than  25,000. 

than  10,000. 
than  1,500 


1  Must  also  meet  one  of  two  "method  of  discharge"  criteria  to  be  defined  as  a  CAFO  or  may  be  designated. 

2  Never  a  CAFO  by  regulatory  definition,  but  may  be  designated  as  a  CAFO  on  a  case-by-case  basis. 


A  facility  confining  any  other  animal 
type  that  is  not  explicitly  mentioned  in 
the  NPDES  and  effluent  guidelines 
regulations  is  still  subject  to  NPDES 
permitting  requirements  if  it  meets  the 
definition  of  an  AFO  and  if  the 
permitting  authority  designates  it  as  a 
CAFO.  See  §  122.23(c)  for  a  discussion 
of  designation. 

a.  Chickens.  In  today's  action,  EPA  is 
revising  the  CAFO  definition  to  include 


chicken  operations  that  use  manure 
handling  systems  other  than  liquid 
manure  handling  systems  (see  40  CFR 
Part  122,  Appendix  B  of  the  1976 
regulation).  EPA  has  also  eliminated  the 
condition  for  continuous  overflow 
watering  system  ft'om  the  CAFO 
definition.  This  action  establishes  that 
dry  litter  chicken  operations  of  specified 
sizes  will  need  to  seek  coverage  under 
an  NPDES  CAFO  permit.  EPA  is 


establishing  size  thresholds  for  dry 
chicken  operations  based  on  the 
phosphorus  content  of  the  manure,  and 
is  therefore  distinguishing  between 
broiler  and  layer  operations.  EPA  is  not 
changing  the  existing  threshold,  for 
chicken  operations  using  liquid  manure 
systems.  The  size  thresholds  for  large, 
medium,  and  small  chicken  operations 
under  today's  regulations  are  as  follows: 


Chfckens  other  ttian  laying  hens  (other  than  Ikfukl  manure 
handling). 

Laying  hens  (other  than  liquid  manure  handling)  

Laying  hens  or  broilers  (liquid  manure  handling) 


Large 


125,000  ornfKMe 


82,000  or  more 
30,000  or  more 


Medium 


37,500-124,999 

25,000-81,999  . 
9,000-29,999  ... 


Small 


<37,500 

<25,000 
<  9,000 


What  did  EPA  propose?  EPA 
proposed  to  regulate  chicken  operations 
regardless  of  the  type  of  manure 
handling  or  watering  system  used.  EPA 
proposed  to  include  broilers  and  layers 
in  a  single  category  with  one  threshold 
niunt)er.  Under  the  co-proposed  three- 
tier  structure,  EPA  proposed  to  adopt  a 
Large  CAFO  threshold  of  100.000 
chickens  and  a  Medium  CAFO 
threshold  of  30,000  chickens.  In  the  co- 
proposed  two-tier  structure,  the 
regulatory  threshold  would  have  been 
50,000  chickens.  Subsequently,  EPA 
published  a  notice  of  data  availability 
(FR  67,  48099,  July  23.  2002)  in  which 
the  Agency  considered  whether,  under 
a  three-tier  structure,  the  threshold  for 
large  broiler  operations  should  remain 
as  proposed  at  100,000  broilers,  changed 
to  125,000  broilers,  or  established  at 
some  other  threshold.  EPA  also 
considered  whether  the  large  threshold 
for  laying  hens  should  remain  as 
proposed  at  100.000  laying  hens,  or  be 
changed  to  82.000  laying  hens.  EPA  also 


noted  that  the  thresholds  in  the  1976 
CAFO  regulations  for  chicken 
operations  with  liquid  manure  handling 
systems  or  continuous  overflow 
watering  systems  may  remain 
unchanged  in  the  final  rule. 

What  were  the  key  comments? 
Comments  fi-om  poultry  industry 
representatives  and  owners  and 
operators  of  poultry  operations  stated 
that  dry  operations  (those  not  using 
continuous  flow  watering  systems) 
should  not  be  defined  as  CAFOs  under 
the  NPDES  regulations  because  the 
absence  of  water  or  other  liquids  would 
not  result  in  pollutants  being  discharged 
through  a  discrete  point  soiuce.  Some 
industry  representatives  asserted  that 
dry  and  wet  manure  handling  pose 
different  levels  of  risk  and,  therefore, 
EPA's  CAFO  regulations  should 
distinguish  between  wet  and  dry 
poultry  operations.  A  few  commenters 
indicated  that  they  felt  that  EPA  was 
proposing  to  regulate  dry  poultry 
operations  to  address  insufficient 


storage  issues  at  some  operations.  These 
commenters  believed  that  properly 
stored  poultry  litter  would  not  result  in 
a  discharge.  In  addition  some 
commenters  disagreed  with  EPA's 
statement  that  many  poultry  operations 
did  not  have  sufficient  land  to  apply 
litter  at  agronomic  rates.  Commenters 
fi-om  this  sector  also  felt  that  voluntary 
programs  were  working  to  address  the 
excess  manure  issue.  A  more  limited 
number  of  commenters  indicated  that 
the  inclusion  of  dry  poultry  of>erations 
should  be  limited  to  what  they 
described  as  very  large  operations. 
Commenters  defined  very  large  as 
ranging  from  more  than  six  houses  to 
more  than  10,000  animal  units  (e.g., 
300,000  birds). 

Many  other  conunenters  supported 
regulating  poultry  operations  regardless 
of  the  watering  systems  they  use 
because  that  approach  provides  equity 
across  all  animal  sectors  and  addresses 
potential  risk  to  water  quality  posed  by 
dry  operations.  Some  commenters 
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further  stated  that  EPA  should  use 
manure  phosphorus  as  the  basis  for 
setting  thresholds  for  such  operations. 

Rationale.  Why  is  EPA  including 
chicken  operations  with  dry  manure 
and  litter  handling  systems  in  today's 
regulations?  For  some  time,  poultry 
operators  have  been  replacing 
continuous  overflow  watering  systems 
by  more  efficient  water  conserving 
methods  (e.g.,  on-demand  watering). 
Given  this  trend,  liquid  manure  systems 
are  used  at  approximately  25  percent  of 
layer  operations  and  are  not  generally 
used  at  broiler  operations.  As  a  result, 
most  chicken  operations  are  not  covered 
by  the  existing  regulations. 

For  the  reasons  articulated  in  the 
proposed  rulemaking  (66  FR  3010),  and 
after  carefully  reviewing  the  public 
comments,  EPA  has  determined  that 
including  chicken  operations  with  dry 
manure  handling  systems  is  justified  to 
protect  water  quality.  EPA  believes  that 
dry  poultry  operations  continue  to 
contaminate  surface  water  and  ground 
water  because  of  rainfall  coming  in 
contact  with  dry  manure  and  litter  that 
is  stacked  in  exposed  areas;  accidental 
spills  such  as  from  egg-wash  facilities 
and  drinking  water  lines;  improper 
handling  of  large  numbers  of 
mortalities;  and  improper  land 
application  of  litter.  In  addition, 
included  within  the  coverage  of  the 
CAFO  regulations  are  other  sectors  that 
use  dry  technologies,  such  as  ducks, 
turkeys,  and  certain  swine,  beef,  and 
dairy  operations  using  total  confinement 
housing.  Inclusion  of  dry  poultry 
operations  is  consistent  with  the 
regulation  of  both  wet  and  dry 
operations  within  these  other  animal 
sectors. 

Why  were  the  size  thresholds 
selected?  EPA  believes  that  it  is 
appropriate  to  distinguish  between 
potential  risk  of  discharge  posed  by  wet 
versus  dry  handling  systems,  using  the 
pollutant  of  most  concern,  i.e. 
phosphorus,  for  establishing  regulatory 
thresholds.  For  nitrogen  and  BOD,  the 
levels  for  broilers  would  result  in 
similar  thresholds  varying  only  by  1% 
to  3%.  EPA  agrees  with  commenters 
who  asserted  that  EPA  should 
determine  the  chicken  threshold  values 
by  evaluating  phosphorus  content, in  the 
manure  on  an  annual  basis,  which  takes 
into  account  that  phosphorus 
production  does  not  continue  during  the 
periods  of  the  year  when  no  manure  is 
generated  (i.e.,  clean  out  time  between 
flocks  when  no  broilers  are  present). 
Traditionally,  layers  were  kept  through 
one  year  of  egg  production  and  sold  for 
meat  at  18  to  20  months  of  age  (see 
Section  4  of  the  Technical  Development 
Document).  Depending  on  the  relative 


price  of  eggs  to  hens,  it  has  become 
increasingly  common  to  recycle  layers 
through  more  theui  one  year  of 
production.  Flock  recycling  consists  of 
stopping  the  flock's  egg  production, 
allowing  a  suitable  rest  period,  and  tlien 
bringing  the  flock  back  into  production. 
The  entire  process  is  known  as  "force- 
molting".  Some  producers  now  keep  the 
birds  through  two  or  three  complete 
cycles  of  egg  production.  Laying  hens 
are  now  typically  kept  for  94  weeks  of 
production.  Since  layers  will  continue 
to  produce  manure  throughout  the  year 
the  daily  phosphorus  levels  were  used 
in  setting  thresholds  for  laying  hens. 
Therefore,  EPA  is  establishing  different 
thresholds  based  first  on  wet  versus  dry 
manure  systems  and  second  on  the 
broad  type  of  poultry,  e.g.,  chickens  for 
meat  (broilers)  and  chickens  for  eggs 
(layers)  based  on  phosphorus  content  of 
manure  generation. 

b.  Swine  Nurseries  and  Heifer 
Operations.  Today's  rule  regulates 
swine  nurseries  and  heifer  operations 
that  are  defined  as  CAFOs.  Specifically, 
the  Agency  has  adopted  a  Large  CAFO 
threshold  of  10,000  or  more  immature 
swine  (i.e.  weighing  less  than  55 
pounds)  and  a  Medium  CAFO  threshold 
of  3,000  to  9,999  immature  swine.  For 
heifers,  EPA  has  adopted  a  Large  CAFO 
threshold  of  1 ,000  head  or  more  and  a 
Medium  CAFO  threshold  of  300  to  999 
head. 

What  did  EPA  propose?  EPA  is 
adopting  what  was  proposed  for  these 
animal  types  in  a  three-tier  structure. 

What  were  the  key  comments?  While 
a  majority  of  commenters  supported  the 
inclusion  of  immature  swine  and  dairy 
cattle  in  the  proposed  rule,  a  number  of 
commenters  opposed  this  change,  and 
preferred  to  retain  the  exemption  for 
immature  animals.  A  number  of 
commenters  noted  that  many  States 
already  have  programs  at  least  as  strict 
as  the  one  EPA  is  proposing,  and  that 
States  should  be  allowed  the  flexibility 
to  determine  if  including  operations 
with  immature  animals  would  improve 
water  quality. 

Rationale.  Immature  swine  were  not  a 
concern  in  the  past  because  they  were 
usually  part  of  operations  that  included 
mature  animals  and,  therefore,  their 
manure  was  included  in  the  permit 
requirements  of  the  CAFO.  However,  in 
recent  years,  these  swine  operations 
have  become  increasingly  specialized, 
increasing  the  number  of  large,  separate 
nurseries  where  only  immature  swine 
are  raised. 

Under  the  three-ph'ase  production 
pyramids  used  by  most  large  swine 
operations,  specialized  farrowing 
operations  that  house  only  sows  and 
piglets  until  weaned  represent  the  first 


phase  of  raising  swine.  The  weaned 
piglets  are  transferred  to  a  nursery  at  a 
separate  location  until  they  reach  about 
55  to  60  pounds,  at  which  time  they  are 
transferred  to  a  grow-finish  facility  at 
another  site.  EPA's  thresholds  for  swine 
weighing  less  than  55  lbs  were 
established  on  the  basis  of  the  average 
phosphorus  excreted  from  immatiu-e 
swine  in,  comparison  to  the  average 
phosphorus  excreted  from  swine 
weighing  more  than  55  pounds.  (Refer 
to  the  Technical  Development 
Document  for  more  details). 

For  dairies,  immature  heifers  are  often 
removed  to  a  separate  location  until 
they  reach  maturity.  EPA  data  indicate 
that  some  of  these  animals  are  confined,  , 
some  are  pastured,  and  some  move  back 
and  forth  between  confinement  and 
pasture.  The  previous  CAFO  definition 
considered  only  the  mature  milking 
cows  in  determining  whether  an 
operation  was  a  CAFO  and  did  not 
address  operations  that  separately 
confine  immature  heifers.  EPA  believes 
that  these  separately  confined  heifer 
operations  should  be  included  in  the 
regulatory  definition  of  a  CAFO  because 
they  may  generate  as  much  manure  as 
a  CAFO  dairy  given  that  the  animals  are 
maintained  until  fully  grown,  and  they 
confine  the  animals  in  a  manner  very 
similar  to  CAFO  beef  feedlots. 

EPA  agrees  that  the  number  of 
immatiu^  animals  kept  in  confinement 
with  mature  animals  varies  greatly  and 
should  not  be  the  basis  for  determining 
whether  an  AFO  is  a  CAFO.  In    ' 
situations  where  immature  animals  (e.g. 
heifers  and  swine)  are  confined  with 
mature  animals,  the  immature  animals 
are  not  counted  for  purposes  of 
determining  whether  an  AFO  is  defined 
as  a  CAFO  based  on  the  number  of 
mature  animals.  Once  an  AFO  is 
defined  as  a  CAFO,  based  on  any  of  the 
threshold  values  provided  in  table  4.1, 
maniu^  and  process  wastewater 
generated  by  all  immature  and  mature 
animals  in  confinement  would  be 
subject  to  ^4PDES  permit  requirements. 

c.  Horses.  Today's  rule  retains  the 
animal  number  thresholds  for  defining 
which  horse  operations  are  CAFOs. 
AFOs  with  500  or  more  horses  are 
defined  as  Large  CAFOs,  AFOs  with  150 
to  499  horses  are  defined  as  Medium 
CAFOs  luider  certain  conditions  (see 
§  122.23(b)(7)).  and  AFOs  with  fewer 
than  150  horses  are  Small  CAFOs  only 
if  designated  in  accordance  with 
§  122.23(c). 

What  did  EPA  propose?  ta  the 
January,  2001  proposed  rule,  EPA  did 
not  consider  changing  the  CAFO 
definition  thresholds  for  horses.  As  a 
result  of  the  comments  and  data 
received  on  the  proposal,  EPA 
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considered  in  a  subsequent  Notice  of 
Data  Availability  (66  FR  58556. 
November  21,  2001)  two  alternative 
options  for  revising  the  horse 
thresholds.  One  option  would  retain  the 
existing  regulatory  threshold  in  a  two- 
tier  structure.  For  example,  if  the 
regulatory  threshold  was  dropped  to  500 
AU,  EPA  would  retain  500  horses  as  the 
500  AU  equivalent,  and  those  with 
fewer  than  500  horses  would  be  CAFOs 
only  if  so  designated  on  a  case-by-case 
basis.  EPA  suggested  this  option 
because  the  Agency  agreed  v«th 
conunenters  that  there  was  no  need  to 
increase  regulation  of  this  sector;  by 
maintaining  the  status  quo  EPA  would 
be  neither  increasing  nor  decreasing  the 
regulated  universe.  In  the  second 
option.  EPA  would  have  set  one  horse 
equal  to  one  beef  cow  thereby  establish 
regulatory  thresholds  similar  to  those 
for  beef  operations.  As  a  result,  in  a 
three-tier  structure.  Large  horse  CAFOs 
would  have  1,000  animals  or  more,  and 
Medium  horse  CAFOs  would  have  300- 
999  horses.  EPA  presented  the  second 
option  after  examining  data  submitted 
by  industry  that  suggested  that  a  1,000 
poimd  horse  may  generate  similar 
manure  as  a  1 ,000  pound  beef  cow. 
However,  because  that  data  did  not 
differentiate  thoroughbred  race  horses 
(typically  on  high-energy  feed  which 
might  alter  manure  composition)  bom 
other  horses,  EPA  requested  more 
definitive  data  to  justify  the  second 
approach. 

What  were  the  key  comments?  A 
nimiber  of  comments  were  submitted  by 
horse  industry  associations  and 
individual  horse  operations  requesting 
that  EPA  not  lower  the  threshold  for 
horses,  as  the  existing  regulation  was 
adequate.  They  further  suggested  that 
this  rulemaking  would  be  an 
opportimity  to  revisit  the  basis  for  the 
existing  threshold,  and  requested  that 
EPA  change  it  to  one  horse  being  equal 
to  one  beef  cattle,  asserting  that  there  is 
no  scientific  basis  for  making  one  horse 
equal  to  two  beef  cattle  (which  is  how 
the  existing  regxilation  defines  horse 
CAFOs).  Industry  representatives 
provided  data  on  maniue  content  to 
support  their  position,  although  they 
did  not  provide  manure  data  specific  to 
racehorses.  The  commenters  also 
explained  that  the  horse  industry  is 
fundamentally  different  in  how  it  is 
organized  and  operated  fe'om  the  other 
sectors  that  focus  on  food  production, 
and  that  this  sector  has  not  seen  the 
kinds  of  changes  (e.g..  expansion  and 
consolidation)  that  EPA  is  seeking  to 
address  in  today's  rule.  Further,  they 
point  out  that  most  large  racetracks  are 
in  urban  areas  and  are  currently  subject 


to  a  variety  of  EPA-initiated  and  State- 
administered  programs  related  to  water 
pollution  and  storm  water  runoff 
control. 

Some  commenters  requested  that  EPA 
not  reduce  the  regulatory  thresholds, 
and  asked  EPA  to  retain  the  ability  of 
permit  writers  to  use  BPJ  to  establish 
site-specific  BMPs.  Industry 
representatives  also  asked  the  Agency  to 
clarify  that  confinement  pertains  to 
stalls  or  similar  structures  in  buildings 
and  not  to  fenced  areas,  and  that  it  does 
not  include  short  visits  to  stalls  for  . 
shoeing,  veterinary  evaluation,  or 
related  activities. 

Rationale.  It  should  be  noted  that  the 
thresholds  for  the  CAFO  definition  refer 
only  to  horse  operations  where  animals 
are  confined  for  45  days  (non- 
consecutive)  over  a  12  month  period. 
Thus,  to  be  considered  a  Large  CAFO, 
the  operation  would  need  to  confine  500 
horses  at  one  time  for  45  days  or  longer 
in  a  12-month  period,  and  to  be  a 
Medium  CAFO  at  least  150  horses 
wotild  need  to  be  confined  for  45  days 
or  longer  in  a  12-month  period.  The 
areas  associated  with  confinement  at 
horse  facilities  would  constitute  the 
production  area,  and  would  not  include 
pastures  and  other  unconfined  areas. 
EPA  notes  the  1974  ELG  for  horses 
assiuned  the  majority  of  horse  CAFOs 
were  racetracks.  Although  race  tracks 
accoimted  for  less  than  0.1  percent  of  all 
horse  operations  today,  race  tracks  still 
accoimt  for  more  than  96%  of  all  horse 
operations  with  500  horses  or  more. 
Boarding/training  stables  comprise  the 
remaining  few  operations  with  500 
horses  or  more.  Such  operations  would 
not  be  considered  CAFOs  imless  all  of 
the  horses  were  kept  in  confinement  (as 
opposed  to  pastiue).  Data  suggests  most 
horse  operations  confine  their  animals 
for  short-term  stabling  or  visits  to  .stalls 
for  shoeing,  veterinary  evaluation,  or 
related  activities.  However,  according  to 
consultations  with  the  American  Horse 
Council,  it  is  unlikely  that  these  visits 
would  involve  a  number  of  horses  large 
enough  to  define  the  operation  as  a 
CAFO.  For  example,  a  ranch 
maintaining  over  500  horses  would 
typically  have  fewer  than  100  stalls  or 
stables  (i.e.  confinement  areas). 
Therefore,  those  operations  that  confine 
enough  horses  for  a  long  enough  period 
to  be  defined  as  CAFOs  are  generally 
racetracks. 

In  the  1970s  regulations,  the  Agency 
considered  racetracks  when  originally 
determining  the  size  of  an  operation  that 
must  comply  with  the  effluent 
guidelines,  and  the  records  indicate  the 
size  of  operation  was  based  on  the 
manure  generated  by  thoroughbred 
racehorses.  Based  on  some  comments 


that  EPA  should  re-evaluate  the 
classification  of  horses  by  bodyweight 
or  manure  content,  EPA  collected  more 
current  manure  characteristics  data  firom 
ASAE,  USDA.  and  based  on  this  data 
presented  alternative,  thresholds  for 
horses  in  the  2001  NODA  (see  66  FR 
225.  page  58595).  After  reviewing  the 
data.  EPA  generally  agrees  that  the 
phosphorus  content  of  horse  manure  is 
similar  to  that  of  a  beef  cow.  However, 
as  described  above,  the  majority  of  horse 
CAFOs  are  racetracks,  and  the  more 
general  data  on  recreational  and  work 
horses  is  not  comparable.  The  Agency 
also  reviewed  the  data  submitted  by 
horse  industry  representatives  and 
determined  that  this  data  also  did  not 
distinguish  manure  generated  by 
racehorses  with  that  of  a  recreational  or 
farm  horse,  and  thus  EPA  does  not 
believe  the  record  is  sufficient  to  justify 
a  change  to  the  existing  regulatory 
thresholds. 

The  effluent  guideline,  which  is  not 
being  changed  in  today's  final 
rulemaking,  continues  to  be  applicable 
to  those  horse  operations  confining  500 
horses  or  more,  including  stables  such 
as  at  racetrack  operations.  Other  horse 
operations  that  may  be  defined  or 
designated  as  CAFOs  would  continue  to 
follow  permit  requirements  based  on  the 
BPJ  of  the  permitting  authority. 

d.  Ducks.  Today's  final  rulemaking 
revises  the  thresholds  for  defining 
whether  a  duck  operation  is  a  CAFO. 
The  foUovtdng  thresholds  apply  to  duck 
operations  where  the  AFO  uses  other 
than  a  liquid  manure  handling  system 
("dry  systems"):  30,000  or  more  ducks 
for  a  L^e  CAFO  and  10,000  to  29,999 
ducks  for  «iW!idSimi  CAFO.  For  small 
operations  wit^ewer  than  10,000 
ducks,  EPA  or  the  State  permitting 
authority  may  designate  them  as  a 
CAFO.  For  opei^tipns  where  the  AFO 
uses  a  liquid  manure  handling  system 
("wet  systems"),  EPA  is  retaining. the 
existing  thresholds.  That  is,  those  with 
5,000  or  more  ducks  are  considered 
Large  CAFOs;  those  with  1,500  te  4,999 
ducks  may  be  Medium  CAFOs  (if  the 
other  conditions  are  met);  and  small 
operations  with  fewer  than  1.500  ducks 
would  become  CAFOs  only  if 
designated  in  accordance  with 
§  122.23(c). 

What  did  EPA  propose?  In  the 
January,  2001  proposed  rule,  EPA  did 
not  consider  changing  the  existing 
animal  unit  equivalents  for  ducks.  As  a 
result  of  comments  received  on  the 
proposal,  EPA  considered  in  a 
subsequent  2001  Notice  of  Data 
Availability  (NODA)  (66  FR  58566. 
November  21,  2001)  two  alternative 
options  for  establishing  thresholds  for 
duck  operations.  One  option  would  treat 
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dry  systems  similarly  to  chicken 
operations  (e.g.,  at  the  time  of  the 
NODA,  EPA  was  considering  100,000 
ducks  would  have  constituted  a  Large 
CAFO).  Anotheroption  would  establish 
a  Large  CAFO  threshold  of  30,000  ducks 
based  on  the  quantity  and  content  of 
duck  manure,  using  data  and 
recommendations  supplied  by  Purdue 
University.  In  all  cases,  the  threshold  for 
Large  CAFOs  with  wet  systems  would 
remain  at  5,000  ducks. 

What  were  the  key  comments?  A 
number  of  commenters  on  both  the 
proposal  and  the  NODA  from  duck 
industry  associations,  individual  duck 
operations  and  some  States  requested 
that  EPA  change  the  threshold  in  the 
CAFO  definition  for  ducks.  They  urged 
EPA  to  consider  revising  the  duck 
thresholds  to  a  higher  number.  By 
retaining  the  5,000  duck  threshold,  they 
noted,  essentially  all  duck  operations  in 
the  United  States  would  be  required  to 
apply  for  an  NPDES  permit.  , 

Commenters  noted  that  managemeijt 
practices  have  changed  significantly 
since  the  5.000  duck  threshold  was 
established.  The  management  practices 
currently  used  to  raise  ducks  are  similar 
to  chicken  operations.  Commenters 
claim  that  these  dry  facilities  should  be 
regulated  like  chicken  operations, 
basing  the  threshold  either  on 
phosphorus  manure  levels  or  using  a 
threshold  similar  to  chickens.  State 
commenters  agree  that  the  threshold  for 
these  types  of  facilities  should  be  raised 
but  suggest  retaining  the  existing 
threshold  for  wet  systems. 

Rationale.  The  existing  NPDES 
regulation  and  the  effluent  guideline 
make  no  distinction  between  dry  and 
wet  systems.  The  duck  thresholds  were 
originally  established  in  the  1970s  and 
were  based  primarily  on  ducks  being 
raised  outside  on  ponds  or  with  a 
stream  running  through  an  open  lot. 
These  types  of  facilities  have  been 
referred  to  as  "wet"  lot  operations. 
Today's  regulation  refers  to  them  as 
AFOs  that  use  liquid  manure  handling 
systems.  This  preamble  also  refers  to 
them  as  "wet  systems."  For  purposes  of 
today's  rulemaking,  these  include  duck 
operations  that  use  ponds,  wet  lots,  or 
buildings  with  lagoons. 

EPA  agrees  with  commenters  that  the 
management  practices  more  typically 
used  today  to  raise  ducks  are  similar  to 
chicken  operations  where  the  birds  are 
confined  to  a  building  on  solid  bedding 
or  in  a  building  with  a  concrete  pit 
underneath  it  where  manure  collects. 
These  types  of  facilities  have  been 
referred  to  as  "dry  lot"  operations. 
Where  these  practices  are  utilized,  and 
are  not  combined  with  liquid  manure 
handling  systems,  such  as  lagoons,  they 


present  much  less  risk  of  a  discharge 
than  do  wet  systems.  Today's  regulation 
refers  to  them  as  AFOs  that  use  "other 
than  liquid  manure  handling  systems." 
This  preamble  also  refers  to  them  as 
"dry  systems." 

After  examining  information 
concerning  the  current  technologies  of 
the  duck  industry.  EPA  concurs  that  it 
is  appropriate  to  adjust  the  regulatory 
thresholds  for  dry  systems,  while 
retaining  the  existing  threshold  for  wet 
systems.  EPA  is  setting  the  Large  CAFO 
threshold  for  duck  operations  with  dry 
systems  at  30^000  birds  or  more  based 
on  data  produced  by  Purdue  University 
and  the  American  Society  of  Agriculture 
Engineers  (ASAE),  which  are  available 
in  the  administrative  record.  This 
threshold  was  calculated  using 
phosphorus  maniu«  levels  and 
assuming  an  approximate  3  duck  to  1 
chicken  ratio.  The  medium  size 
threshold  is  10,000  to  29,999  ducks  and 
the  small  threshold  is  less  than  10,000 
ducks.  These  thresholds  were  set  at 
these  levels  based  on  the  same  3  duck 
to  1  chicken  ratio.  Data  on  both  layer 
and  broiler  chickens  were  averaged  to 
obtain  this  ratio.  This  threshold  is 
generally  consistent  with  the  thresholds 
adopted  in  current  State  programs, 
especially  Indiana  where  the  majority  of 
the  duck  operations  are  located.  This 
decision  is  also  consistent  with  today's 
fmal  decision  on  the  chicken  threshold, 
where  EPA  has  established  higher 
thresholds  for  layer  operations  using> 
other  than  liquid  manure  handling 
systems  than  for  layer  operations  using 
liquid  manure  handling  systems. 

e.  Cow/Calf,  hi  today's  final  rule,  a 
beef  cow/calf  pair  counts  as  one  animal 
when  temporarily  confined  in  a  pen.  lot. 
bam,  or  stable.  However,  a  cow/calf  pair 
counts  as  two  animals  after  the  offspring 
are  weaned. 

What  did  EPA  propose?  The  proposed 
rule  did  not  discuss  a  convention  to 
count  cow/calf  pairs.  In  response  to 
comments  from  the  beef  industry,  EPA 
described  a  convention  in  the  November 
2001  NODA  to  count  a  cow/calf  pair  as 
one  animal  for  120  days  after  the  calf  is 
weaned,  after  wlfich  they  would  be 
considered  two  animals. 

What  were  the  key  comments? 
Comments  on  the  proposal  from 
organizations  and  individuals 
representing  the  beef  sector  indicated 
that  they  thought  the  proposal  would 
alter  the  way  mature  and  immature  beef 
cow  pairs  are  counted.  They  commented 
that  if  a  cow/calf  pair  was  counted  as 
two  animals,  the  proposed  rule  would 
have  a  significant  impact  on  small  beef 
operations  that  are  largely  pasture- 
based.  Environmental  organizations 


generally  did  not  comment  on  this 
issue. 

In  comments  on  the  2001  Notice, 
States  and  industry  commenters 
unanimously  supported  the  proposal  to 
explicitly  count  a  cow/calf  pair  as  one 
animal.  Many  commenters  said  that,  in 
practice,  producers  think  of  the  cow  and 
calf  as  a  single  entity  until  weaning  time 
when  the  young  animal  becomes 
physically  sepeirated  and  requires 
separate  penning  and  housing,  and 
suggested  adopting  this  standard.  Some 
commenters  suggested  other 
alternatives,  such  as  coimting  a  cow/calf 
pair  as  l!2  animal  units,  or 
differentiating  the  AU  equivalent  based 
on  the  age  of  the  calves  (e.g..  up  to  two 
months  old  the  cow/calf  would  be 
counted  as  one  animal  luiit,  from  two  to 
six  months  calves  would  be  counted  as 
0.3.  from  six  months  to  a  year  counted 
as  0.6.  etc.) 

Rationale.  As  described  in  the  2001 
Notice.  EPA  has  always  assumed  that 
cow/calf  operations  are  typically 
pasture-based  and  would  not  normally 
fall  within  the  coverage  of  the  CAFO 
regulations.  Such  operations  typically 
confine  animals  only  temporarily  for 
birthing,  veterinary  care,  or  other 
purposes.  This  temporary  confinement 
may  result  in  the  operation  being 
defined  as  an  AFO,  in  which  case  it 
could  in  turn  be  defined  as  a  CAFO 
should  it  meet  certain  conditions. 
However,  it  is  not  likely  that  this 
temporary  confinement  would  involve 
enough  animals  to  define  the  operation 
as  a  CAFO.  EPA  would  like  to  make  it 
clear  that  it  is  still  not  the  Agency's 
intention  to  regulate  pasture-based  or 
rangeland  operations.  Counting  a  cow/ 
calf  pair  as  one  animal  is  consistent 
with  how  EPA  treats  mother/offspring 
pairs  housed  together  at  the  same 
location  in  other  sectors  (e.g..  dairy  and 
swine). 

After  considering  public  conunent, 
EPA  determined  that  it  was  appropriate 
to  consider  a  cow/calf  pair  as  one 
animal  until  the  calf  is  weaned,  rather 
than  to  specify  a  particular  time  period 
after  weaning,  which  would  have 
entailed  additional,  potentially 
burdensome,  record  keeping 
requirements  (e.g.  date  of  weaning  for 
each  calf). 

/.  Eliminate  the  mixed  animal 
calculation.  With  today's  final 
rulemaking,  EPA  is  eliminating  the 
formula  for  calculating  whether  an  AFO 
is  a  CAFO  because  of  the  accumulation 
of  several  different  animal  typesin 
confinement  at  one  facility.  An  AFO  is 
defined  as  a  CAFO  only  if  the  specific 
threshold  for  any  one  animal  sector 
covered  by  today's  final  regulations  is 
met.  Once  a  given  operation  is  defined 
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as  a  CAFO,  regardless  of  animal  type, 
the  regulations  apply  to  all  of  the 
maniu-e,  litter,  and  wastewater 
generated  by  the  operation.  In  the  event 
that  waste  streams  from  multiple 
livestock  species  are  co-mingled,  and 
the  regulatory  requirements  for  each 
species  are  not  the  same,  the  permit 
must  include  the  m6re  stringent 
requirements.. 

What  did  EPA  propose?  EPA 
proposed  to  eliminate  the  mixed  animal 
calculation. 

What  were  the  key  comments?  A 
number  of  comments  were  received 
concerning  the  elimination  of  the  mixed 
animal  calculation.  Commenters 
opposed  to  the  elimination  of  the 
calculation  believe  it  is  more  protective 
of  the  environment  to  count  all  of  the 
animals  at  an  operation,  in  order  to 
address  the  cumulative  quantities  of 
manure  through  the  CAFO  permit.  Some 
commenters  also  claimed  that 
eliminating  the  mixed  animal 
calculation  would  create  an  opportunity 
for  larger  operations  to  avoid  permitting 
by  maintaining  slightly  fewer  than  the 
regiUatory  thresholds  for  several  types 
of  animals.  Conunents  supporting  EPA's 
proposal  agreed  that  this  change 
simplifies  the  regulation,  provides  relief 
to  small  farms,  and  focuses  the 
regulation  on  the  larger,  more 
specialized  facilities  that  tend  to  be 
more  industrialized. 

Rationale.  As  described  in  the 
proposed  rulemaking  (66  FR  3005)  EPA 
is  eliminating  the  mixed  animal 
calculation  for  several  reasons.  First, 
this  action  simplifies  the  regulations.  In 
addition,  EPA's  analysis  indicates  that 
the  mixed  animal  calculation  would 
have  caused  only  a  small  fraction  of  the 
smaller  AFOs  to  have  been  defined  as 
CAFOs.  so  the  Agency  believes  that  this 
action  does  not  materially  change  the 
scope  of  coverage  of  this  regulation.  To 
the  extent  that  coverage  is  changed  at 
all.  it  appropriately  would  be  shifted 
away  from  smaller  operations  that  tend 
to  have  more  sustainable  practices  and 
sufficient  crop  land  for  land  application 
of  their  manure  nutrients.  Should  an 
AFO  with  mixed  animals  types  be  found 
to  be  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States,  it  could  still  be  designated  a 
CAFO  in  accordance  with  the 
designation  provisions  of  this  final  rule. 

4.  Is  My  AFO  a  CAFO  If  It  Discharges 
Only  Diuing  Large  Storm  Events? 

Today's  final  rule  defines  an 
operation  as  a  CAFO  regardless  of 
whether  the  operation  discharges  only 
in  the  event  of  a  large  storm.  In  other 
words,  today's  final  rule  eliminates  the 
25-year. 


24-hour  storm  permitting  exemption  for 
defining  a  CAFO.  EPA  notes,  however, 
that  the  25-year.  24-hour  storm  design 
criterion  in  the  ELGs  for  large  CAFOs  is 
not  being  changed,  except  for  new 
sources  in  the  swine,  veal,  and  poxiltry 
sectors  [see  preamble  section  rV.C.2) 

What  did  EPA  propose?  EPA 
proposed  to  eliminate  the  25-year.  24- 
hour  storm  event  exemption  from  the 
definition  of  a  CAFO. 

What  were  the  key  comments? 
Conunents  from  the  animal  agricultiu^ 
industry  were  generally  opposed  to 
eliminating  the  permit  exemption;  Their 
position  was  that  facilities  that 
discharge  only  as  a  result  of  a  storm 
event  that  exceeds  a  25-year,  24-hour 
storm  should  not  be  covered  by  an 
NPDES  permit.  Environmental 
organizations  and  others  supported  the 
elimination  of  the  exemption  based  on 
the  position  that  it  was  not  being  used 
appropriately  by  the  industry.  States 
were  split  on  whether  to  eliminate  the 
exemption,  depending  largely  on  their 
current  regulatory  policy.  Many 
commenters  confused  the  proposed 
elimination  of  this  exemption  with 
consideration  of  the  appropriate  design 
standard  for  permitted  facilities. 

The  SBAR  Panel  agreed  that  removing 
the  25-year,  24-hour  exemption  was 
generally  appropriate  for  Large  CAFOs 
because  of  the  significant  potential  for 
enviromnental  harm  from  Large  CAFOs 
when  the  manure  is  not  properly 
managed.  The  Panel  also  recognized 
that,  under  the  terms  of  the  proposal, 
eliminating  the  exemption  would  mean 
that  some  facilities  would  need  to  apply 
for  a  permit  even  though  they  have 
sufficient  maniu«  management  and 
containment  in  place  or,  for  some  other 
reason,  do  not  discharge  except  in  a 
25-year,  24-hoiu'  storm. 

"The  Panel  reconunended  that  EPA 
consider  reduced  application 
requirements  for  snlall  operators 
affected  by  the  removal  of  the 
exemption.  In  the  proposed  rule  EPA 
requested  conunent  on  whether  to  retain 
this  exemption  for  small  facilities  as 
well  as  how  many  animals  would  be 
considered  "small"  for  this  purpose. 
-  The  Agency  carefully  analyzed  these 
issues  during  the  development  of  this 
final  rule. 

Rationale.  For  the  reasons  stated  in 
the  proposal  (66  FR  3006).  and  based  on 
EPA's  analysis  of  comments  and  other 
information,  the  Agency  continues  to 
believe  that  the  25-year.  24-hoiu-  storm 
permit  exemption  has  created  confusion 
and  ambiguity  that  undermines  the 
ability  of  permitting  authorities  to 
implement  the  CAFO  regulations 
effectively.  Eliminating  this  provision 
will:  (1)  Ensure  that  all  Large  CAFOs  are 


appropriately  permitted;  (2)  ensure 
through  permitting  that  facilities  are,  in 
fact,  properly  designed,  constructed, 
operated,  and  maintained  to  contain 
manure  and  the  rainfall  associated  with 
a  25-year.  24-hour  storm  event  or  the 
revised  standard  for  new  soiuces  in  the 
swine,  veal  calf,  and  poultry  sectors;  (3) 
improve  the  ability  of  EPA  and  State 
permit  authorities  to  monitor 
compliance;  (4)  ensure  that  facilities  do 
not  discharge  pollutants  from  their 
production  areas  and  that  they  land 
apply  manure,  litter,  or  process 
wastewater  in  accordance  with  site 
specific  nutrient  management  practices 
that  ensure  appropriate  agricultiu'al 
utilization  of  the  nutrients  in  the 
manure,  litter,  and  process  wastewatw; 
and  (5)  achieve  EPA's  goals  of 
simplifying  the  regulations,  providing 
clarity  to  the  regulated  conununity,  and 
improving  the  consistency  of 
implementation. 

"The  25-year.  24-hour  exemption  was 
not  applicable  to  operations  that  became 
CAFOs  by  designation.  Since  small 
AFOs  can  only  become  CAFOs  by 
designation,  the  elimination  of  this 
exemption  will  not  affect  the  universe  of 
Small  CAFOs  (refer  to  section  IV. A.  7  for 
a  discussion  of  designation). 

Because  EPA  is  not  changing  the 
criteria  under  which  mediiun  facilities 
are  defined  as  CAFOs,  the  elimination 
of  the  25-year.  24-hour  storm  permitting 
exemption  is  not  expected  to 
significantly  affect  the  imiverse  of 
Meditun  CAFOs  either.  EPA  believes 
that  at  most  medium  facilities  that  meet 
the  existing  conditions  for  being  defined 
as  a  CAFO,  discharges  would  nujst, 
likely  occxu  not  only  in  the 
25-year.  24-hour  storm  but  as  a  result  of 
lesser  storms  as  well.  For  example,  a 
facility  with  a  pipe  or  other  man-made 
conveyance  is  likely  to  discharge  to 
surface  water  in  wet  weather,  or  for  that 
matter  coiUd  potentially  discharge  even 
in  dry  weather.  Similarly,  a  facility  that 
has  a-stream  or  other  water  of  the 
United  States  running  through  the 
production  area  meets  the  definition  of 
a  CAFO  and  is  also  likely  to  discharge 
in  les^than  the  25-year.  24-hour  storm. 
By  using  the  existing  criteria,  the 
Agency  does  not  believe  that  there  will 
be  a  significant  increase  in  the  number 
of  medium  facilities  defined  as  CAFQs. 
Mediiun  facilities  that  meet  these 
conditions  are  encouraged  to  take 
advantage  of  available  technical  support 
and  eliminate  the  conditions  that  cause 
them  to  be  defined  as  a  CAFO. 

Accordingly.  EPA  believes  that  the 
Agency  has  addressed  the  principal 
concerns  raised  by  the  SBAR  Panel.  In 
addition,  the  Agency  has  taken  steps  to 
reduce  the  amount  of  information 
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required  as  part  of  the  permit 
application  process,  thereby  addressing 
the  other  concern  raised  by  the  Panel. 

In  providing  comments  on  the 
proposed  rule,  a  number  of  commenters 
appear  to  have  confused  EPA's  proposal 
to  eliminate  the  25-year,  24-hour  storm 
event  as  a  permit  exemption  with  issues 
relating  to  the  design  standard  for  the 
effluent  limitation  guideline.  In  this 
final  rule,  the  Agency  is  eliminating  the 
use  of  the  25-year,  24-hour  storm  only 
for  the  purpose  of  determining  who  is 
required  to  be  covered  by  an  NPDES 
permit.  The  Agency  is  retaining  the 
existing  design  standard  for 
containment  based  on  the  25-year, 
24-hour  storm  event  (except  for  new 
sources  in  certain  animal  sectors,  as 
discussed  elsewhere  in  this  preamble). 

The  elimination  in  today's  rule  of  the 
25-year,  24-hour  storm  exemption  from 
permitting  is  also  compatible  with 
today's  requirement  for  all  CAFOs  to 
apply  for  a  NPDES  permit.  In  section 
IV.B.l  below,  EPA  explains  the  reasons 
for  adopting  a  more  comprehensive 
"duty  to  apply"  today,  including  the 
unique  characteristics  of  CAFOs  and  the 
zero  discharge  regulatory  approach 
(except  for  large  storm  events)  that 
applies  to  them,  the  historical 
experience  showing  the  lack  of 
permitting  of  Large  CAFOs,  and  the 
need  to  simplify  and  clarify  the 
applicability  of  the  rule.  Retaining  the 
25-year,  24-hour  storm  exemption  from 
permitting  would  not  be  compatible 
with  these  reasons  and  indeed  would 
perpetuate  confusion  over  which 
operations  are  required  to  apply  for  a 
permit. 

Having  eliminated  the  25-year, 
24-hour  storm  exemption  from 
permitting,  today's  rule  nevertheless 
allows  operations  to  avoid  permitting  if 
they  can  demonstrate  that  they  truly 
have  no  potential  to  discheirge  (see 
section  IV.B.2).  However,  operations 
that  do  have  the  potential  to  discharge, 
even  if  just  in  the  25-year,  24-hour 
storm,  may  not  receive  a  determination 
of  no  potential  to  discharge. 

5.  How  Are  Land  Application 
Discharges  of  Manure  and  Process 
Wastewaters  at  CAFOs  Covered  by  ^his 
Rule? 

Today's  rule  clarifies  that  runoff  from 
the  application  of  CAFO  manure,  litter, 
or  process  wastewaters  to  land  that  is 
under  the  control  of  a  CAFO  is  a 
discharge  from  the  CAFO  and  subject  to 
NPDES  permit  requirements,  except 
where  it  is  an  agricultural  storm  water 
discharge.  All  permits  for  CAFOs  must 
contain  terms  and  conditions  on  land 
application  in  order  to  ensure 


appropriate  control  of  discharges  that 
are  not  agricultural  storm  water. 

What  did  EPA  propose?  EPA 
proposed  to  define  an  AFO  to  include 
both  the  animal  production  areas  of  the 
operation  and  any  land  areas  under  the 
control  of  the  owner  or  operator  on 
which  manure  and  process  wastewaters 
are  applied.  The  definition  of  a  CAFO 
is  based  oft  the  AFO  definition  and 
therefore  would  have  included  the  land 
application  areas  as  well.  Accordingly, 
a  CAFO's  permit  would  include 
requirements  to  control  discharges  from 
both  its  production  area  and  its  land 
application  area. 

What  were  the  key  comments?  A 
number  of  commenters  asserted  that 
EPA  lacks  the  authority  to  include 
permit  requirements  governing  a 
CAFO's  land  application  of  manure  and 
process  wastewaters.  They  claim 
generally  that  the  runoff  from  such  land 
application  is  a  nonpoint  source 
discharge  and  therefore  is  not  subject  to 
NPDES  requirements.  In  particular,  they 
argue  that  because  land  application 
areas  are  not  places  where  animals  are 
concentrated  or  fed,  there  is  no  basis  in 
the  Act  for  including  them  in  the 
definitions  of  AFO  and  CAFO.  In 
addition,  in  their  view,  runoff  of  CAFO 
manure  and  process  wastewaters  from 
land  application  areas  is  excluded  from 
the  point  source  definition  because  it  is 
"agricultural  storm  water."  They  believe 
that  land  application  runoff  is 
appropriately  addressed  only  through 
nonpoint  source,  voluntary,  incentive- 
based  programs.  Accordingly,  these 
commenters  objected  to  the  proposal  to 
include  land  application  areas  in  the 
definition  of  an  AFO  and  CAFO. 

One  commenter  also  stated  that  EPA's 
policy  reasons  for  including  land 
application  areas  in  the  AFO  and  CAFO 
definitions  are  not  convincing. 
Excluding  land  application  areas  from 
the  AFO  and  CAFO  definitions,  this 
commenter  notes,  does  not  necessarily 
mean  that  CAFO  generated  manure 
could  be  land  applied  without  concern 
for  the  envfronment.  For  example,  as  a 
nonpoint  source  discharge,  land 
application  discharges  would  stilt  be 
subject  to  State  controls,  the  Clean 
Water  Act  nonpoint  source  program 
(section  319),  and  the  TMDL  program. 

In  contrast,  certain  other  commenters 
indicated  that  there  is  a  significant  need 
to  better  address  manure  and  related 
discharges  from  CAFO  land  application 
areas  and  therefore  they  agreed  with  the 
proposal  to  include  the  land  application 
areas  in  the  AFO/CAFO  definitions. 
These  commenters  stated  that  this 
approach  is  consistent  with  recent  court 
decisions  and  that  addressing  land 


application  runoff  is  critical  to  ensuring 
water  quality  protection. 

Rationale.  EPA  noted  in  the  proposal 
that  the  runoff  from  land  application  of 
manure  at  CAFOs  is  a  major  route  of 
pollutant  discharges  from  CAFOs;  that 
in  some  regions  of  the  country,  the 
amount  of  nutrients  present  in  land- 
applied  manure  has  the  potential  to 
exceed  the  nutrient  needs  of  the  crops; 
that  areas  exist  of  widespread 
phosphorus  saturation  of  the  soils;  and 
that  research  shows  a  high  correlation 
between  areas  with  impaired  lakes, 
streams  and  rivers  due  to  nutrient 
'enrichment  and  arees  where  there  is 
dense  livestock  and  poultry  production. 

EPA  fundamentally  disagrees  with 
those  conmienters  who  asserted  that  the 
Agency  lacks  authority  over  land 
application  discharges  at  CAFOs 
because  this  is  an  attempt  to  regulate 
nonpoint  source  pollution.  Under  the 
Clean  Water  Act,  the  Agency  has  broad 
discretion  to  determine  what  are  point 
source  discharges  from  CAFOs.  EPA 
explained  in  the  proposed  why  it  is 
appropriate  to  clearly  specify  that  land 
application  discheuges  of  manure  and 
process  wastewater  from  areas  where 
CAFO  manure  and  process  wastewaters 
have  been  overapplied  are  discharges  by 
the  CAFO  that  are  subject  to  NPDES 
requirements  rather  than  being  nonpoint 
source  discharges.  In  brief,  EPA  stated 
in  the  proposal  that  the  pipes  and  other 
manure-spreading  equipment  that 
convey  CAFO  wastes  to  the  fields  are  an 
integral  part  of  the  CAFO,  and  so 
discharges  from  this  equipment  should 
be  considered  discharges  from  the 
CAFO.  Further,  land  application  areas 
are  integral  to  CAFO  operations,  and 
there  have  been  significant  discharges  in 
the  past  attributed  to  land  application  of 
CAFO  wastes.  The  proposal  noted  in 
addition  that  defining  CAFOs  in  this 
way  is  consistent  with  EPA's  effluent 
limitations  guidelines  for  other 
industries,. which  consider  on-site  waste 
treatment  systems  to  be  part  of  the 
production  facilities  in  that  the 
regulations  restrict  discharges  from  the 
total  operation.    • 

EPA  believes  that,  in  explicitly 
including  CAFOs  in  the  definition  of  a 
point  source  (CWA  Sec.  502(14)), 
Congress  intended  that  discharges  of 
manure  and  process  wastewater  from  a 
CAFO  to  waters  of  the  U.S.  should  be 
regulated  through  the  NPDES  permit 
program.  Since  one  important  manner 
by  which  CAFOs  may  produce  such 
discharges  is  to  apply  manure  and 
process  wastewater  to  land  areas  imder 
their  control,  EPA  believes  that 
Congress  must  have  intended  discharges 
from  a  CAFO's  land  application  area  to 
be  at  least  potentially  included  as 
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regulated  point  source  discharges. 
However,  Sec.  502  also  includes  a 
specific  exclusion  from  the  definition  of 
a  point  source  for  "agricultural  storm 
water  discharges."  EPA  explains  in  the 
following  section  how  it  interprets  these 
two  statutory  provisions  in  order  to 
identify  which  discharges  trom  a 
CAFO's  land  application  area  are 
agricultural  storm  water  discharges  and 
therefore  are  not  point  source 
discharges. 

Because  the  runoff  from  land 
application  of  manure  at  CAFOs  is  a 
major  route  of  pollutant  discharges  from 
CAFOs,  and  for  the  other  reasons 
articulated  above,  EPA  does  not  believe 
it  is  sufficient  to  rely  on  non-regulatory 
controls  cited  by  one  of  the  commenters, 
such  as  the  CWA  section  319  program, 
or  State  non-NPDES  authorities. 

While  EPA  is  today  making  explicit  in 
the  regulations  that  a  CAFO's  land 
application  of  CAFO  manure  and 
process  wastewaters  is  subject  to  NPDES 
requirements,  the  Agency  is  doing  so 
through  different  regulatory  language 
from  what  was  proposed.  EPA  proposed 
to  amend  the  AFO  definition  to  include 
the  land  application  areas  at  the  fecility 
as  well  as  the  animal  production  areas. 
Following  the  proposal,  however, 
concerns  were  raised  that  this,  language 
could  be  misconstrued  to  mean  that 
CAFO  permits  must  include  terms  and 
conditions  onlmy  pollutants  running  off 
the  operation's  land  application  areas 
(for  example,  runoff  of  pesticides).  This 
was  not  EPA's  intent.  TTie  focus  of  this 
rulemaking  is  on  the  CAFO  manure  and 
process  wastewaters  that  may  be 
discharged  by  the  CAFO.  Therefore, 
EPA  has  chosen  not  to  include  the  land 
apiplication  areas  at  an  animal  feeding 
operation  within  the  definition  of  an 
AFO  or  CAFO  in  the  final  regulations. 
Instead,  EPA  has  added  section 
122.23(e),  entitled  "Land  application 
discharges  from  a  CAFO  are  subject  to 
NPDES  requirements,"  which  states  as 
follows:  "The  discharge  of  manure,  litter 
or  process  wastewater  to  waters  of  the 
United  States  from  a  CAFO  as  a  result 
of  the  application  of  that  manure,  litter 
or  process  wastewater  by  the  CAFO  to 
land  areas  imder  its  control  is  a 
discharge  from  that  CAFO  subject  to 
NPDES  permit  requirements,  except 
where  it  is  an  agricultural  storm  water 
discharge  as  provided  in  33  U.S.C. 
1362(14)."  This  provision  goes  on  to 
state  that  a  discharge  of  manure  or 
process  wastewater  from  a  CAFO's  land 
application  areas  is  an  agricultural 
storm  water  discharge  imder  certain 
conditions,  as  discussed  in  the  next 
preamble  section. 

The  Agency  emphasizes  that  in 
today's  amendments  to  the  CAFO 


regulations,  a  CAFO's  responsibility  for 
land  application  discharges  extends 
only  to  the  CAFO's  own  land 
application  areas,  which  includes  areas 
at  the  CAFO  itself  or  otherwise  imder 
the  CAFO  owner's  or  operator's  control. 
Also,  as  noted,  today's  land  application 
rule  provisions  apply  only  to  the 
application  of  manure,  litter,  and 
process  wastewaters  at  the  CAFO,  and 
not  to  other  pollutants  that  may  exist  at 
the  operation. 

As  explained  above,  EPA  also  believes 
that  the  final  rules  adopted  today 
appropriately  account  for  the  exclusion 
of  "agricultural  storm  water  discharges" 
from  the  definition  of  a  point  source  in 
the  Clean  Water  Act.  This  subject  is 
discussed  in  the  following  section. 

6.  How  Is  EPA  Applying  the 
Agricultural  Storm  Water  Exemption 
With  Respect  to  Land  Application  of 
CAFO  Manure  and  Process 
Wastewaters? 

EPA  is  clarifying  in  today's  rule  that 
discharges  of  manure,  litter,  and  process 
wastewaters  from  the  land  application 
areas  of  a  CAFO  are  agricultural  storm 
water  discharges  where  the  manure  or 
process  wastewater  has  been  applied  in 
accordance  with  site-specific  nutrient 
management  practices  that  ensure 
appropriate  agricultural  utilization  of 
the  nutrients  in  the  manure  or  process 
wastewater.  Such  practices,  as  specified 
in  122.42(e)(1)  (vi)-{ix)  must  be 
included  in  all  CAFO  permits. 

What  did  EPA  propose?  For  purposes 
of  land  application  of  manure  from  an 
AFO  or  CAFO,  EPA  proposed  to  define 
the  term  "agricultural  storm  water 
discharge"  as  a  discharge  composed 
entirely  of  storm  water,  as  defined  in 
§  122.26{a){13),  bom  a  land  area  upon 
which  manure  and/ or  wastewater  has 
been  applied  in  accordance  with  proper 
agricultural  practices,  including  land 
application  of  manure  or  wastewater  in 
accordance  with  either  a  nitrogen-based 
or,  as  required,  a  phosphorus-based 
manure  application  rate.  Also,  as  noted, 
the  proposed  effluent  guidelines 
included  technology-based 
requirements  for  a  CAFO's  land 
application  areas  that  were  based  on  the 
CAFO's  use  of  proper  agricultural 
practices.  (See  66  FR  at  3029-32). 

What  were  the  key  comments?  A 
number  of  the  conmienters  who  claimed 
that  EPA  does  not  have  authority  to 
regulate  land  application  at  CAFOs 
focused  on  the  exclusion  for  agricultural 
storm  water  discharges.  In  their  view, 
under  this  exclusion,  all  runoff  of 
manure,  litter,  or  process  wastewaters 
fitjm  a  CAFO's  crop  fields  is  exempt    '^ 
from  the  NPDES  program  as  agricidtural 
storm  water.  In  contrast,  other 


commenters  took  the  view  that  because 
of  the  Act's  specific  naming  of  CAFOs 
as  point  sources,  none  of  the  runoff  from 
CAFO  crop  fields  is  entitled  to  the 
agricultural  storm  water  exemption. 

Rationale.  The  CWA  states  Uiat  the 
tehn  "point  source"  does  not  include 
"agricultural  storm  water  discharges"      i 
(section  502(14)).  Nothing  in  the 
statutory  language  or  legislative  history 
indicates  that  Congress  did  not  mean  to 
include  agricultural  storm  water 
discharges  from  a  CAFO  in  this 
exclusion.  EPA  therefore  believes  that  in 
order  to  interpret  the  inclusion  of 
CAFOs  as  point  sources  and  the 
agricultural  storm  water  exclusion 
consistently,  it  is  necessary  to  identify 
the  conditions  under  which  discharges 
from  the  land  application  area  of  a 
CAFO  are  point  source  discharges  that 
are  subject  to  NPDES  permitting 
requirements  and  those  under  which 
they  are  agricultural  storm  water 
discharges  and  therefore  are  not  point 
source  discharges. 

EPA  has  determined  that  it  is 
appropriate  to  base  the  distinction 
between  agricultural  storm  water 
discharges  and  regulated  point  source 
discharges  of  manure,  litter,  and  process 
wastewater  from  a  CAFO  on  whether  or 
not  the  manure  and  process  wastewater 
has  been  applied  in  accordance  with 
site  specific  nutrient  management 
practices  that  ensure  appropriate 
agricultural  utilization  of  the  nutrients 
in  the  manure  or  process  wastewater. 
The  specific  types  of  practices  that  EPA 
believes  are  needed  to  ensure  this  are 
specified  in  122.42(e)  (l)(vi)-{ix).  Where 
such  practices  have  been  used,  EPA 
believes  it  is  reasonable  to  conclude  that 
any  remaining  discharge  is  agricultural 
storm  water.  Conversely,  where  such 
practices  have  not  been  used,  EPA 
believes  it  is  reasonable  to  conclude  that 
land  application  dischaif^  of  manure, 
litter,  or  process  wastewater  are  not 
agricultural  storm  water  but  are 
discharges  that  Congress  meant  to 
subject  to  NPDES  permitting 
requirements  when  it  explicitly 
included  CAFOs  in  the  definition  of  a 
point  source. 

When  manure  or  process  wastewater 
is  applied  in  accordance  with  practices 
designed  to  ensure  appropriate 
agricultural  utilization  of  nutrients,  it  is 
a  beneficial  agricultural  production 
input.  Tbis  fulfills  an  important 
agricultural  purpose,  namely  the 
fertilization  of  crops,  and  it  does  so  in 
a  way  that  minimizes  the  potential  for 
a  subsequent  discharge  of  pollutants  to 
waters  of  the  U.S.  EPA  recognizes  that 
even  when  the  manure,  litter,  or  process 
wastewater  is  land  applied  in 
accordance  with  practices  designed  to 
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ensure  appropriate  agricultural 
utilization  of  nutrients,  some  runoff  of 
nutrients  may  occur  during  rainfall 
events,  but  EPA  believes  that  this 
potential  will  be  minimized  and  any 
remaining  runoff  can  reasonably  be 
considered  an  agricultural  storm  water 
discharge. 

EPA  notes  that  any  dry  weather 
discharge  of  manure  or  process 
wastewater  resulting  from  its 
application  to  land  area  under  the 
control  of  a  CAFO  would  not  be 
considered  an  agricultural  storm  water 
discharge  and  would  thus  be  subject  to 
Clean  Water  Act  requirements.  As  a 
matter  of  common  sense,  only  storm 
water  Can  be  agricultural  storm  water. 
Further,  if  manure  or  process 
wastewater  were  applied  so  thickly  that 
it  ran  off  into  surface  waters  even  during 
dry  weather,  this  would  not  be 
consistent  with  practices  designed  to 
ensure  appropriate  agricultural 
utilization  of  nutrients. 

In  this  rule,  EPA  is  clarifying  how  it 
believes  the  scope  of  regulated  point 
source  discharges  from  a  CAFO  is 
limited  by  the  agricultural  storm  water 
exemption.  EPA  does  not  intend  its 
discussion  of  how  the  scope  of  point 
source  discharges  from  a  CAFO  is 
limited  by  the  agricultural  storm  water 
exemption  to  apply  to  discharges  that 
do  not  occur  as  the  result  of  land 
application  of  manure,  litter,  or  process 
wastewater  by  a  CAFO  to  land  areas 
under  its  control  and  are  thus  not  at 
least  potentially  CAFO  point  source 
discharges.  In  explaining  how  the  scope 
of  CAFO  point  source  discharges  is 
limited  by  the  agricultural  storm  water 
exemption,  EPA  intends  that  this 
limitation  will  provide  a  "floor"  for 
CAFOs  that  will  ensure  that,  where  a 
CAFO  is  land  applying  manure,  litter,  or 
process  wastewater  in  accordance  with 
site  specific  practices  designed  to 
ensure  appropriate  agricultural 
utilization  of  nutrients,  no  further 
effluent  limitations  will  be  authorized, 
for  example,  to  ensure  compliance  with 
water  quality  standards.  Any  remaining 
discharge  of  manure  or  process 
wastewaters  would  be  covered  by  the 
agricultural  storm  water  exemption  and 
would  be  considered  nonpoint  source 
runoff.  Further,  the  Agency  does  not 
intend  that  the  limitation  on  the  scope 
of  CAFO  point  source  discharges 
provided  by  the  agricultural  storm  water 
exemption  be  in  any  way  constrained, 
so  long  as  manure,  litter,  or  process 
wastewater  is  land  applied  by  the  CAFO 
in  accordance  with  site  specific  nutrient 
management  practices  that  ensure 
appropriate  utilization  of  nutrients.  In 
particular,  EPA  does  not  intend  that  the 
applicability  of  the  agricultural  storm 


water  exemption  to  discharges  from 
land  application  areas  of  a  CAFO  be 
constrained  by  requirements  to  control 
runoff  resulting  from  the  application  of 
pesticides  or  other  agricultural 
practices. 

Although  as  noted  above,  manure  and 
process  wastewater  discharges  from  the 
land  application  area  are  not  directly 
subject  to  water  quality-based  effluent 
limits,  EPA  encourages  States  to  address 
water  quality  protection  issues  in  their 
technical  standards  for  determining 
appropriate  land  application  practices. 

The  Agency  disagrees  with  the 
commenters  who  would  interpret  the 
agricultural  storm  water  provision  to 
exclude  all  of  the  runoff  from  a  CAFO's 
land  application  areas.  It  would  not  be 
reasonable  to  believe  that  Congress 
intended  to  exclude  as  an  "agricultural" 
storm  water  discharge  any  and  all 
discharges  of  CAFO  manure  from  land 
application  areas,  for  example,  no 
matter  how  excessively  such  manure 
may  have  been  applied  without  regard 
to  true  agricultural  needs.  Similarly, 
EPA  does  not  agree  with  the 
commenters  who  believe  that  the 
agricultural  storm  water  discharge 
exclusion  does  not  apply  at  all  to 
CAFOs  because  Congress  singled  out 
CAFOs  by  specifically  including  them 
in  the  definition  of  point  source.  There 
is  nothing  in  the  text  of  the  point  source 
definition  (CWA  section  502(14))  that 
indicates  that  Congress  intended  the 
agricultural  storm  water  discharge 
exclusion  not  to  apply  to  CAFOs. 

After  considering  all  the  comments. 
EPA  has  decided  that  it  is  not  necessary 
to  include  a  definition  of  the  term 
"agricultural  storm  water"  iu  the  rule 
text  at  section  122.23(b).  EPA  believes 
that  the  amended  regulatory  text  at  40 
CFR  122.23(e),  in  combination  with  this 
preamble  discussion,  adequately 
clarifies  the  distinction  between 
regulated  point  source  discharges  and 
non-regulated  agricultural  storm  water 
discharges  from  the  land  application 
area  of  a  CAFO. 

Under  the  final  rule,  as  proposed, 
discharges  from  the  production  area  at 
the  CAFO  (e.g.,  the  feedlot  and  lagoons) 
are  not  eligible  for  the  agricultural  storm 
water  exemption  at  all,  because  they 
involve  the  type  of  industrial  activity 
that  originally  led  Congress  to  single  out 
CAFOs  as  point  sources.- 

Today's  final  rule  also  requires  all- 
permits  for  CAFOs  to  include  terms  and 
conditions  to  address  land  application. 
See  section  122.42(e)  and  Part  412.  The 
Agency  has  included  this  requirement 
because  it  has  the  authority  to  regulate 
p«int  source  discharges  and  any 
discharge  of  CAFO  manure,  litter,  or 
process  wastewaters  from  the  land 


application  area  of  a  CAFO  which  is  not 
agricultural  storm  water  is  subject  to  the 
Clean  Water  Act.  EPA  believes  that  the 
only  way  to  ensure  that  non-permitted 
point  source  discharges  of  manure,  litter 
or  process  wastewaters  from  CAFOs  do 
not  occur  is  to  require  that  CAFOs  apply 
for  NPDES  permits  that  will  establish 
requirements  that  ensure  that  manure, 
litter,  and  process  wastewater  are  only 
applied  to  CAFO  land  application  areas 
in  accordance  with  site  specific  nutrient 
management  practices  that  ensure 
appropriate  agricultural  utilization  of 
the  nutrients  in  the  manure,  litter,  or  ■ 
process  wastewater. 

7.  When  and  How  Is  an  AFO  Designated 
as  a  CAFO? 

In  today's  final  rule,  EPA  is  retaining 
the  requirement  for  an  on-site 
inspection  and  a  determination  that  an 
AFO  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United  States 
prior  to  designating  an  AFO  as  a  CAFO. 
A  small  AFO  may  be  designated  only  if 
it  discharges  either:  (1)  Into  waters  of 
the  United  States  through  a  man-made 
ditch,  flushing  system,  or  other  similar 
man-made  device  or  (2)  directly  into 
waters  of  the  United  States  that 
originate  outside  of  the  facility  and  pass 
over,  across,  or  through  the  facility  or 
otherwise  come  into  contact  with  the 
confined  animals.  Medium  operations 
may  also  be  designated  as  CAFOs  even 
if  they  do  not  meet  either  of  the  two 
conditions  for  being  defined  as  a  CAFO. 

What  did  EPA  propose?  In  the 
proposed  rule,  EPA  presented  two 
options  with  respect  to  the  designation 
criteria.  EPA  proposed  to  retain  the 
existing  criteria  under  a  three-tier 
structure  and  proposed  to  eliminate 
them  under  a  two-tier  structure.  In 
addition,  EPA  requested  comment  on 
several  additional  alternatives  that 
would  have  retained  the  criteria  only  for 
small  operations. 

EPA  also  proposed  to  modify  the  on- 
site  inspection  requirement  to  explicitly 
include  other  forms  of  information 
gathering  such  as  use  of  monitoring 
data,  fly-overs,  and  satellite  imagery. 
EPA  also  proposed  a  technical 
correction,  changing  the  term 
"significant  contributor  oi  pollution"  to 
"significant  contributor  of  pollutants." 

What  were  the  key  comments?  EPA 
received  limited  comment  concerning 
proposed  changes  to  the  designation 
criteria.  Only  a  few  States  specifically 
supported  the  elimination  of  the 
criteria.  A  few  representatives  of  the 
livestock  industry  generally  supported 
elimination  of  the  criteria  for  operations 
of  all  sizes.  Commenters  were  generally 
opposed  to  EPA's  proposal  to  modify 
the  on-site  inspection  requirement  to 


Federal  Register/Vol.  68.  No.  29 / Wednesday,  February  12,  2003 /Rules  and  Regulations  7199 


allow  for  alternative  data  gathering 
methods.  Some  commenters 
acknowledged  that  the  alternative 
methods  of  data  collection  proposed  by 
EPA  can  indicate  situations  where  a 
potential  water  quality  problem  exists; 
however,  most  conunenters  asserted  that 
on-site  inspections  by  knowledgeable 
personnel  are  the  only  fair  and  acciuate 
method  of  determining  whether  an  AFO 
is  a  significant  contributor  of  pollutants. 

The  SBAR  Panel  raised  concern  over 
the  proposed  changes  to  the  designation 
criteria,  and  the  potential  to  cause  more 
small  businesses  to  be  subject  to 
regulation.  The  Panel  supported  the 
retention  of  the  existing  designation 
criteria  and  process. 

Rationale.  EPA  has  decided  to  retain 
the  existing  designation  criteria  and 
process  because  the  existing  criteria 
strike  an  appropriate  balance  for 
ensuring  protection  of  surface  water 
quality  while  maintaining  flexibility  for 
States  to  assist  small  and  medium 
operations  before  they  become  subject  to 
NPDES  requirements  for  CAFOs. 
Retaining  the  requirement  for  an  on-site 
inspection  will  help  ensure  a  reasoned 
assessment  of  the  situation  has  been 
performed  and  make  the  operation 
aware  that  it  may  be  designated  a  CAFO. 

AFOs  that  do  not  meet  the  regulatory 
definition  of  a  CAFO  can  often  be 
effectively  addressed  by  State  voluntary 
programs  or  regulatory  non-NPDES 
programs  focused  on  the  elimination  of 
the  conditions  that  pose  a  threat  to 
water  quality.  Implementing  these 
voluntary  or  non-NPDES  State  programs 
can  help  to  ensure  that  medium  and 
small  operations  implement  proper 
practices  and  are  not  designated  as 
CAFOs.  If  documented  threats  to  water 
quality  are  not  addressed  by  the  owner 
or  operator  of  particular  AFOs.  the 
NPDES  CAFO  regulations  provide  States 
with  appropriate  flexibility  to  use 
designation  as  an  effective  mechanism 
to  designate  these  operations  as  CAFOs 
on  a  case-by-case  basis.  Once  designated 
as  CAFOs,  these  operations  are  subject 
to  the  permitting  requirements  defined 
in  today's  action.  Note  that  the  ELGs 
apply  only  to  Large  CAFOs.  For 
Medium  and  Small  CAFOs  appropriate 
permit  limits  should  be  estabUshed 
according  to  the  BPJ  of  the  permitting 
authority. 

Although  no  change  has  been  made  to 
either  the  former  designation  criteria  or 
the  requirement  for  an  on-site 
inspection.  EPA  is  adopting  as  final  a 
technical  correction  to  the  regulatory 
language  on  designation,  changing  the 
term  from  "significant  contributor  of 
pollution"  to  "significant  contributor  of 
pollutants."  for  the  reasons  discussed  in 
the  proposal.  This  technical  correction 


makes  the  NPDES  CAFO  regulations 
consistent  with  the  rest  of  the  NPDES 
program.  EPA  received  very  few  pu))lic 
comments  on  this  revision. 

If,  after  conducting  an  on-site 
inspection,  the  NPDES  authorized  State 
(or  EPA  in  certain  circumstances — see 
below)  determines  that  an  AFO  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States,  the  AFO 
may  be  designated  as  a  CAFO.  The 
determination  of  whether  an  AFO  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States  should    ■ 
consider  the  cumulative  impacts  of 
multiple  AFOs  that  may  be  causing  or 
contributing  to  the  exceedance  of  water 
quality  standards. 

8.  Can  EPA  Designate  an  AFO  as  a 
CAFO  Where  the  State  Is  the  Permitting 
Authority? 

Today's  final  rule  explicitly 
authorizes  the  EPA  Regional 
Administrator  to  designate  CAFOs  in 
NPDES  authorized  States  where  the 
Regional  Administrator  has  determined 
that  one  or  more  pollutants  in  the  AFO's 
discharge  contributes  to  an  impairment 
in  a  downstream  or  adjacent  State  or 
Indian  country  water  that  is  impaired 
for  that  pollutant.  Upon  designation,  the 
operation  would  be  required  to  apply  to 
the  appropriate  permitting  authority  for 
permit  coverage.  It^should  be  noted  that 
EPA  is  not  assuming  authority  or    > 
jurisdiction  to  issue  permits  to  the 
CAFOs  that  it  designates  in  authorized 
NPDES  States  (except  for  those  in 
Indian  Country).  That  authority  would 
remain  with  the  authorized  States. 

What  did  EPA  propose?  EPA 
proposed  to  explicitly  authorize  EPA 
designation  of  AFOs  as  CAFOs  in 
NPDES  authorized  States,  without 
limiting  this  authority  to  AFOs 
contributing  to  impairments  in 
downstream  or  adjacent  jurisdictions. 

What  were  the  key  comments?  In 
comments  submitted  on  the  proposed 
rule.  States  and  the  livestock  and 
poultry  industry  were  generally 
opposed  to  EPA  designation  in  NPDES 
authorized  States.  A  number  of 
commenters  argued  that  EPA  did  not 
have  the  authority  to  designate  in  a 
State  with  an  authorized  NPDES  permit 
program.  Environmental  organizations 
and  allied  commenters  were  generally 
supportive  of  EPA's  designation 
authority.  Those  supportive  of  EPAis 
proposal  believed  that  this  authority 
would  be  an  important  component  of 
ensuring  that  the  revised  regulations  are 
fairly  implemented  across  the  entire 
country. 

Rationale.  After  careful  consideration 
of  the  comments,  EPA  has  decided  to 
limit  EPA  designation  authority,  in 


NPDES  authorized  States,  ta 
circumstances  where  the  Regional 
Administrator  has  determined  that  one 
or  more  pollutants  in  the  AFO's 
discharge  contributes  to  an  impairment 
in  a  downstream  or  adjacent  State  or 
Indian  country  water  that  is  impaired 
for  that  pollutant.  In  these  situations, 
the  State  in  which  the  discharge  is 
located  may  not  have  the  same 
incentives  for  designating  sources  as  it 
would  if  the  impaired  water  affected  by 
the  discharger  were  located  in  the  State. 
This  approach  will  ensure  consistent 
implementation  of  designation 
requirements  across  State  boundaries 
wherfe  there  are  s^ous  water  quality 
concerns.  EPA  expects  NPDES 
authorized  States  to  ensure  consistency 
within  State  boundaries.  It  is  not  EPA's 
intention  to  make  such  designations 
lightly  or  without  close  coordination 
with  affected  States.  EPA's  designation 
authority  will  be  helpful  in  sensitive 
situations  where  one  State  finds  it 
difficult  to  resolve  water  quality 
impairments  caused  by  AFOs  in  another 
State. 

EPA  disagrees  with  those  commenters* 
who  believe  that  the  Agency  does  not 
have  the  legal  authority  to  designate 
CAFOs  in  authorized  States.  In  today's 
action,  EPA  is  asserting  similar,  albeit 
more  limited,  authority  to  designate 
CAFOs  as  compared  to  designation  of 
storm  water  point  sources.  Se^  40  CFR 
122.26(a)(l)(v)  and  122.26(a)(9). 

Ultimately,  EPA's  authority  to 
designate  derives  from  the  CWA  itself. 
CWA  Section  501(a)  provides  the 
Agency  with  the  authority  to  designate 
point  sources  subject  to  regulation 
imder  the  NPDES  program,  even  in 
States  approved  to  administer  the 
NPDES  permit  program.  This 
interpretive  authority  to  define  point 
sources  and  nonpoint  sources  was 
recognized  by  the  D.C.  Circuit  in  NRDC 
V.  Costle,  568  F.2d  1369,  1377  (DC  Cir. 
1977).  The  interpretive  authority  arises 
ftt)m  CWA  Section  501(a)  when  EPA 
interprets  the  term  "point  source"  at 
CWA  Section  502(14). 

9.  How  Can  States  Use  Non-NPDES 
Programs  To  Prevent  Medium  and  Smalh- 
Operations  From  Being  Defined  or 
Designated  as  CAFOs? 

EPA  promotes  the  efforts  of  States  to 
actively  use  a  variety  of  strategies  to 
work  with  owners  and  operators  of 
AFOs  to  ensure  that  they  do  not  meet 
the  criteria  that  would  result  in  their 
being  defined  or  designated  Small  or 
Medium  CAFOs. 

Operators  of  medium  and  small 
facilities  are  encouraged  to  participate 
in  volimtary  programs  that  promote 
sustainable  agriculture  and  the 
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reduction  of  environmental  impacts. 
EPA  anticipates  that  participation  in 
these  programs  will  assist  them  in 
eliminating  conditions  which  would 
result  in  the  AFO  being  defined  or 
designated  as  a  CAFO.  For  example,  it 
may  be  that  an  operation  that  confines 
500  cattle  and  that  participates  in  a 
voluntary  program  to  develop  and 
implement  a  CNMP,  as  defined  by 
USDA,  could  proactively  fix  situations 
that  may  otherwise  cause  them  to  meet 
the  criteria  for  being  defined  or 
designated  as  a  CAFO.  EPA  intends  to 
develop  a  small  entity  compliance  guide 
to  assist  small  business  and  additional 
tools  needed  to  assist  AFOs  in 
complying  with  this  requirement.  Please 
refer  to  a  more  extensive  discussion  of 
how  this  rule  promotes  and  encourages 
State  flexibility  in  section  V.F. 

10.  What  CAFOs  Are  New  Sources? 

Today's  final  rule  makes  no  changes 
to  the  definition  of  "new  source"  in  40 
CFR  122.2  or  the  definition  and  criteria 
for  new  source  determinations  in  40 
CFR  122.29  with  respect  to  CAFOs.  For 
purposes  of  applying  the  new  source 
performance  standards  in  today's  final 
rule,  a  source  would  be  a  new  source  if 
it  commences  construction  after  April 
14,  2003  (see  40  CFR  122.2).  Each 
soiuce  that  meets  this  definition  is 
required  to  achieve  the  new  New  Source 
Performance  Standard  upon 
commencing  discharge. 

What  did  EPA  propose?  EPA 
proposed  additional  criteria  for 
determining  who  is  a  new  soiutie, 
including: 

1.  The  CAFO  is  constructed  at  a  site 
at  which  no  other  source  is  located; 

2.  The  CAFO  totally  replaces  the 
housing  including  animal  holding  areas, 
exercise  yards,  and  feedlot,  waste 
handling  system,  production  process,  or 
production  equipment  that  causes  the 
discharge  or  potential  to  discharge 
pollutants  at  an  existing  source;  or 

3.  The  CAFO  constructs  a  production 
area  that  is  substantially  independent  of 
an  existing  soiuce  at  the  same  site. 

What  are  the  key  comments?  Some 
industry  commenters  expressed  the 
view  that  the  new  source  definitions 
were  too  broad  and  would  result  in 
many  existing  CAFOs  being  considered 
by  their  permitting  authority  as  new 
soiuces.  Commenters  interpreted  the 
proposal  to  mean  that  operations 
undergoing  routine  operation  and  -^  - 
maintenance  or  replacement  of 
individual  structures  and  equipment 
could  be  considered  a  new  source  under 
the  proposed  language.  These  existing 
facilities  defined  as  new  would  have  to 
undergo  costly  improvements  to  comply 
with  the  NSPS.  In  addition,  the  new 


source  definition  would  be  a 
disincentive  to  conduct  routine 
maintenance  and  improvements  at  an 
operation.  The  commenters  indicated 
that  EPA  did  not  provide  enough 
rationale  to  include  this  language  and 
that  other  industries  do  not  have  such 
a  broad  new  source  definition.  Industry 
commenters,  including  some 
conservation  districts,  concluded  that 
EPA  should  retain  the  existing 
definition. 

Comments  from  environmental 
organizations  and  private  citizens 
indicated  their  belief  that  all  expanding 
AFOs  should  be  considered  CAFOs  and 
subject  to  NSPS,  and  that  these 
standards  should  be  more  restrictive 
than  the  existing  source  standards. 

Rationale.  After  reviewing  public 
comment  and  reconsidering  this 
proposed  revision,  EPA  has  concluded 
that  the  existing  regulation  at 
§  122.29(b)  provides  adequate  criteria 
for  determining  who  is  a  new  source. 
EPA's  intention  was  to  provide  permit 
writers  with  clear  and  specific  criteria 
applicable  to  CAFOs  to  improve  clarity 
of  these  regulations.  In  retrospect,  the 
only  clarification  that  was  provided  was 
related  to  §  122.29(b)(ii),  which  refers  to 
,when  the  new  construction  "totally 
replaces  the  process  or  production 
equipment  that  causes  the  discharge  of 
pollutants  at  an  existing  source."  While 
the  Agency  disagrees  with  commenters 
that  the  proposed  revisions  would 
expand  the  scope  of  the  existing 
regulation,  EPA  decided  that  it  was  not 
•  necessary  to  adopt  the  proposal  as  the 
existing  regulation  is  sufficient  for  EPA 
to  provide  guidance  on  determining 
new  sources.  Further,  EPA  is  not 
adopting  the  proposal  in  the  interest  of 
keeping  the  regulation  simple. 
Nevertheless,  EPA  believes  some  clarity 
as  to  which  CAFOs  are  new  soiuces  is 
appropriate.  In  response  to  commenters 
who  believe  that  EPA  should  consider 
any  facility  that  expands  to  be  a  new- 
source,  EPA  did  not  propose  such  a 
definition,  the  reasons  for  which  are 
discussed  at  66  FR  3066  of  the  proposed 
rulemaking.  EPA  is  clarifying  that  it  is  ■ 
not  the  intent  of  this  section  to  serve  as 
a  disincentive  to  CAFOs  to  maintain, 
upgrade,  or  otherwise  enhance  facilities 
and  waste  management  systems  to 
improve  their  operational  and 
environmental  performance.  Thus,  EPA 
is  defying  that  an  expanding  source  is 
not  automatically  defined  as  a  new 
soiutie.  For  example,  a  facility  that 
expands  its  operation  by  simply 
extending  existing  housing  structures  by 
constructing  new  housing  adjacent  to 
existing  housing,  is  not  typically 
considered  a  new  source.  Under  existing 
provisions  at  §  122.29(b)  such 


expansions  at  an  existing  facility  would 
not  result  in  the  facility  becoming 
defined  as  a  new  source  unless  the 
modifications  totally  replace  the  process 
or  production  equipment  that  causes  the 
discharge  of  pollutants,  or  the  new/ 
modified  facility's  production  and  waste 
handling  processes  are  substantially 
independent  of  the  preexisting  source. 

B.  VJho  Needs  a  Permit  and  When? 

1.  Who  Needs  To  Seek  Coverage  Under 
an  NPDES  Permit? 

Today's  riUe  requires  all  CAFO 
owners  or  operators  to  seek  coverage 
under  an  NPDES  permit,  except  in  very 
limited  situations  where  they  make  an 
affirmative  demonstration  of  "no 
potential  to  discharge,"  as  discussed 
below.  This  "duty  to  apply"  applies 
without  exception;  it  makes  no 
difference,  for  example,  whether  the 
CAFO  manure  management  system  has 
been  appropriately  designed  and 
operated  to  prevent  discharges  except 
during  large  storm  events.  Recognizing 
that  there  may  be  certain  situations  in 
which  no  reasonable  potential  to 
discharge  exists,  EPA  has  also 
established  the  ability  for  a  CAFO 
owner  or  operator  to  demonstrate  that 
the  facility  has  no  potential  to  discharge 
from  either  its  production  areas  or  its 
land  application  areas.  If  the  permitting 
authority  agrees  with  the  demonstration 
of  no  potential  to  discharge,  the 
operation  would  not  need  to  obtain  an 
NPDES  permit.  The  no  potential  to 
discharge  demonstration  is  not  relevant 
to  small  or  medium  operations  because 
an  actual  discharge  is  a  required 
criterion  for  a  small  or  mediiun 
operation  to  be  considered  a  CAFO. 

What  did  EPA  propose!  EPA 
proposed  to  require  all  CAFOs  to  seek 
coverage  under  an  NPDES  permit, 
except  where  they  can  demonstrate  no 
potential  to  discharge. 

What  were  the  key  comments? 
Enviroiunental  groups  were  largely  in 
favor  of  the. duty  to  apply  provision,  and 
sought  to  ensure  that  all  Large  CAFOs 
in  particular  had  a  duty  to  apply.  These 
commenters  expressed  concern  about 
the  impacts  of  unregulated  operations, 
the  potential  for  CAFOs  to  discharge, 
and  the  lack  of  permitting  of  CAFOs 
under  the  ciurent  regulations.  Many 
commenters  stated  that  because  of  the 
potential  to  discharge  CAFOs  should 
have  NPDES  permits. 

Trade  associations  and  industry 
commenters  were  largely  opposed  to  the 
duty  to  apply  requirement.  A  number  of 
these  commenters  questioned  EPA's 
legal  authority  for  requiring  permit 
applications  from  CAFOs  that  claim  not 
to  discharge.  They  argued  that  the  Clean 
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Water  Act  requires  an  NPDES  permit 
only  for  an  actual  discharge  of 
pollutants  to  the  waters  of  the  United 
States.  Commenters  also  noted  that 
imposing  a  duty  to  apply  is  inconsistent 
with  EPA's  past  interpretations  of  the 
Clean  Water  Act,  pointing  to  past 
instances  in  which  EPA  has  stated  that 
permits  are  required  ordy  for  actual 
discharges. 

An  industry  commenter  also 
disagreed  with  EPA's  reasons  for  finding 
that  there  is  a  need  to  impose  a  duty  to 
apply  for  a  permit  for  CAF.Os.  The 
commenter  disagreed  with  EPA's  belief 
that  many  large  AFOs  have  not  applied 
for  permits  because  of  widespread 
confusion  over  the  CAFO  regulatory 
requirements  and  stated  that  any 
confusion  in  the  regulations  can  easily 
be  remedied  by  EPA.  The  commenter 
noted  that  there  could  be  other  reasons 
these  operations  are  not  permitted  (for 
example,  the  operation  does  not 
discharge,  it  discharges  only  in  a  25- 
year,  24-hoiu-  storm,  or  is  a  dry  poultry 
facility).  Commenters  also  questioned 
EPA's  finding  that  many  CAFOs  are 
discharging  without  a  permit  and  stated 
their  belief  that  CAFO  discharges  are  no 
more  intermittent  (and  thus  no  more 
difficult  to  detect  and  document)  than 
those  in  other  industries. 

These  commenters  also  asserted  that 
EPA  is  not  authorized  and  not  justified 
in  putting  the  burden  on  the  CAFO  to 
show  that  it  does  not  discharge. 
According  to  the  commenters,  this 
presumption  of  a  discharge  weakens  the 
requirement  of  an  actual  discharge  in 
the  Act  and  will  result  in  EPA 
regidating  facilities  that  Congress 
intended  to  exclude  from  the  NPDES 
program. 

State  comments  were  mixed.  Most 
supported  the  duty  to  apply  provision, 
including  the  no  potential  to  discharge 
determination,  agreeing  with  EPA  that 
any  operation  that  meets  the  definition 
of  a  CAFO  shoiUd  be  required  to  apply 
for  a  permit.  Some  States  indicated  that 
the  criteria  for  becoming  a  CAFO 
needed  to  be  clear,  and  then  facilities 
would  know  when  they  are  CAFOs  and 
would  comply  with  the  duty  to  apply. 
Other  States  opposed  this  proposal  for 
a  variety  of  reasons,  including  that 
shifting  the  burden  of  proof  to  the 
facility  would  be  onerous,  especially  if 
EPA  lowers  the  regulatory  threshold; 
that  there  was  no  need  to  impose  a 
permit  in  order  to  ensure  that  livestock 
operations  have  nutrient  management 
plans;  and  that  EPA  should  not  create 
duplicative  efforts  in  States  with 
effective  programs. 

Although  the  SBAR  Panel  did  not 
comment  on  the  proposed  duty  to  apply 
requirements,  the  Panel  did  comment 


on  EPA's  proposal  to  require  all 
medium  facilities  either  to  certify  that 
they  are  not  CAFOs  or  to  seek  coverage 
imder  an  NPDES  permit.  The  Panel 
recommended  that  EPA  carefully 
consider  the  biuden  of  such 
requirements.  The  Panel  also  was 
concerned  that  requiring  full  permit 
applications  from  the  niunber  of 
Medium  CAFOs  contemplated  at 
proposal  may  impose  a  significant 
burden  with  limited  environmental 
benefits,  and  recommended  that  EPA 
carefully  consider  appropriate 
streamlining  options.  Finally,  the  SBAR 
Panel  recommended  that,  before  adding 
any  new  application  or  certification 
requirements  for  operators  in  this  size 
range,  EPA  should  carefully  weigh  the 
burden  and  environmental  benefits  of 
expanding  the  scope  of  the  regulations 
in  this  way. 

Rationale.  After  careful  consideration 
of  the  comments,  EPA  is  adopting  the 
"duty  to  apply"  in  today's  final 
regulations.  Tliis  revised  duty  to  apply 
is  designed  to  identify  and  ultimately  to 
prevent  actual  unauthorized  discharges 
to  the  waters  of  the  United  States, 
consistent  with  the  intent  and  goals  of 
the  Clean  Water  Act.  CAFOs  that 
demonstrate  that  they  do  not  have  a 
potential  to  discharge  will  not  need  to 
seek  coverage  under  a  permit,  as 
discussed  in  section  rV.B.2  of  this 
preamble. 

EPA  continues  to  believe  that  there  is 
a  strong  need  and  a  sound  basis  for 
adopting  this  duty  to  apply  and  that  it 
is  within  the  Agency's  authority  to  do 
so.  EPA  fully  discussed  its  rationale  for 
this  provision  in  the  proposal.  There, 
the  Agency  discussed  the  duty  for 
CAFOs,  other  than  those  which 
discharge  only  in  the  event  of  a  25-year, 
24-hour  storm,  to  apply  for  a  permit 
imder  the  existing  NPDES  regulations 
(40  CFR  122.21(a))  and  explained  a 
number  of  reasons  behind  the  need  for 
a  clarified  emd  more  broadly  applicable 
duty  to  apply  for  CAFOs. 

EPA  disagrees  with  the  comment  that 
there  is  no  need  for  a  duty  to  apply 
because  there  may  be  legitimate  reasons 
for  so  many  operations  being 
unpermitted  at  preset.  In  fact,  there  are 
numerous  documented  instances  in  the 
administrative  record  of  actual 
discharges  at  unpermitted  CAFOs  that 
are  not  associated  with  25-year,  24-hoiu' 
stonns.  EPA  also  disagrees  that  CAFO 
discharges  are  no  more  intermittent  tl\an 
those  in  other  industries.  Operations  in 
other  industries  are  typically  designed 
to  routinely  discharge  after  appropriate 
treatment;  this  is  not  the  case  at  CAFOs, 
where  discharges  are  largely  implanned 
and  intermittent.  It  is  thus  much  easier 
for  CAFOs  to  avoid  permitting  by  not 


reporting  their  discharges.  EPA 
continues  to  believe  that  imposing  a 
duty  to  apply  for  all  CAFOs  is 
appropriate  given  that  the  current 
regulatory  requirements  are  being 
misinterpreted  or  ignored.  Moreover, 
simply  clarifying  the  regulations  would 
not  necessarily  be  adequate,  because 
operations  might  still  claim  that  the 
Clean  Water  Act  requires  no  permit 
application  if  the  facility  claims  not  to 
discharge.  As  discussed  in  the  proposal. 
Congress  contemplated  that  EPA  could 
set  effluent  standards  at  zero  discharge, 
where  appropriate,  and  that  EPA  would 
effectuate  these  standards  through 
permits;  this  statutory  scheme  would  be 
negated  if  CAFOs  were  allowed  to  avoid 
permitting  by  claiming  that  they  already 
meet  a  zero  discharge  standard. 

EPA  noted  in  the  proposal  that  it  had- 
not  previously  sought  to  categorically 
adopt  a  duty  to  apply  for  an  NPDES 
permit  for  all  facilities  within  a 
particular  industrial  sector.  The  Agency 
explained  that  it  is  doing  so  for  reasons 
that  involve  the  unique  characteristics 
of  CAFOs  and  the  zero  discharge 
regulatory  approach  (except  for  large 
storm  events)  that  applies  to  them.  EPA 
also  noted  that  since  the  inception  of 
the  NPDES  permitting  program  in  the 
1970s,  only  a  small  number  of  Large 
CAFOs  have  actually  sought  permits. 
The  Agency  is  adopting  this  revised 
duty  to  apply  for  all  of  these  reasons, 
including  this  historical  experience 
showing  the  lack  of  permitting  of  Large 
CAFOs,  while  numerous  documented 
discharges  occurred  over  time.  This 
change  also  serves  to  substantially 
simplify  and  clarify  the  applicability  of 
the  nde. 

In  addition,  there  is  a  soimd  basis  in 
the  administrative  record  for  the 
presumption  that  all  CAFOs  have  a 
potential  to  discharge  to  the  waters  of 
the  United  States  such  that  they  should 
be  required  to  apply  for  a  permit,  unless 
they  can  show  no  potential  to  discharge. 
EPA  does  not  agree  with  the  claim  that 
the  presmnption  of  a  discharge  will 
weaken  the  requirement  of  an  actual 
discharge  in  the  Clean  Water  Act  and 
will  result  in  EPA  regulating  facilities 
that  Congress  intended  to  exclude  from 
the  NPDES  program.  CAFOs  will  have 
the  opportimity  to  demonstrate  that  they 
do  not  have  a  potential  to  discharge  and 
therefore  would  not  be  required  to  apply 
for  a  permit. 

2.  How  Can  a  CAFO  Make  a 
Demonstration  of  No  Potential  To 
Discharge? 

Today's  rule  specifies  that  a  Large 
CAFO  need  not  have  an  NPDES  permit 
if  the  permitting  authority  finds  that  the 
operation  has  no  potential  to  discharge. 
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This  final  rule  provides  that  Large 
CAFOs  may  request  and  submit 
technical  information  as  the  basis  for  a 
permitting  authority  to  determine  that 
there  is  no  potential  to  discharge. 
Today's  rule  also  establishes 
requirements  for  the  permitting 
authority  to  issue  a  public  notice  that 
such  a  request  has  been  received.  The 
request  for  a  no  potential  to  discharge 
determination  must  be  submitted  by  the 
date  upon  which  the  CAFO  is  required 
to  seek  permit  coverage  (See  40  CFR 
122.23(g)  and  section  IV.B.3  and  Table 
4.2  of  this  preamble).  Within  90  days  of 
receiving  the  request,  the  Director  will 
let  the  CAFO  know  whether  or  not  the 
request  for  a  no  potential  to  discharge 
determination  has  been  granted.  If  the 
request  is  denied,  the  CAFO  must  seek 
permit  coverage  within  30  days  after  the 
denial. 

VVhat  did  EPA  propose?  EPA 
proposed  that  Large  CAFOs  have  a  duty 
to  apply  for  an  NPDES  permit  unless  the 
permitting  authority,  upon  request  from 
the  CAFO,  makes  a  case-specific 
determination  that  a  CAFO  has  no 
potential  to  discharge  pollutants  to 
water  of  the  United  States. 

What  were  the  key  commentsl  Trade 
associations  and  industry  commenters 
generally  opposed  the  requirement  to 
demonstrate  "no  potential  to 
discharge."  Their  objections  largely 
follow  from  their  view  that  CAFOs 
should  not  be  required  to  apply  for  a 
permit  in  the  first  instance  absent 
evidence  of  an  actual  discharge.  Having 
to  show  "no  potential  to  discharge"  in 
order  to  avoid  a  permit  would  place  a 
difficult  or  impossible  burden  on 
operations  to  prove  a  negative,  in  their 
view.  They  also  expressed  concerns 
over  the  resources  and  expense  of 
showing  "no  potential  to  discharge"  and 
about  how  permitting  authorities  will  be 
able  to  interpret  and  apply  this  standard 
consistently.  Certain  environmental 
groups,  on  the  other  hand,  were  also 
opposed  to  this  provision,  but  their 
view  is  that  CAFOs  should  be  required 
to  apply  for  permits  without  exception, 
and  there  should  be  no  allowance  for 
CAFOs  to  avoid  permitting  based  on  a 
finding  of  "no  potential  to  discharge." 
They  also  voiced  concerns  that  this 
provision  will  invite  abuse  by  States 
that  seek  to  avoid  permitting 
responsibilities.  On  the  subject  of 
whether  the  rules  should  include  a 
public  process  for  the  "no  potential  to 
discharge"  determination,  public 
commenters  expressed  views  both  for 
and  against  including  this  process. 
Those  seeking  to  have  a  public  process 
included  their  belief  that  it  will  serve  as 
a  check  against  any  abuses  in  making 
these  determinations. 


Rationale.  Today's  rule  requires  all 
CAFOs  to  apply  for  a  permit  unless  they 
have  received  a  determination  by  the 
Director  that  the  facility  has  "no 
potential  to  discharge."  The  "duty  to 
apply"  provision  is  based  on  the 
presumption  that  every  CAFO  has  a 
potential  to  discharge  and  therefore 
must  seek  coverage  under  an  NPDES 
permit.  However,  the  Agency  does  not 
agree  with  commenters  that  there 
should  be  no  opportimity  to  rebut  this 
presumption  and  avoid  permitting 
because  EPA  recognizes  that,  although 
they  may  be  infrequent,  there  may  be 
instances  where  a  CAFO  truly  does  not 
have  a  potential  to  discharge.  For 
example,  the  CAFO  may  have  no 
potential  to  discharge  because  it  is 
located  at  a  great  distance  from  any 
water  of  the  United  States  [see  further 
discussion  on  this  subject  below).  In 
such  circumstances,  it  would  make  little 
sense  to  impose  NPDES  permit 
requirements  in  order  to  protect  against 
such  discharges.  Therefore,  the  Agency 
believes  that  it  is  reasonable  to  allow 
facilities  that  demonstrate  "no  potential 
to  discharge"  to  be  released  from  the 
requirement  to  seek  coverage  under  an 
NPDES  permit.  Although  today's 
regulation  allows  facilities  to  submit 
"no  potential  to  discharge"  claims,  an 
unpermitted  CAFO  that  does  in  fact 
discharge  pollutants  to  waters  of  the 
U.S.,  with  or  without  a  determination  of 
"no  potential  to  discharge,"  would  be  in 
violation  of  the  Clean  Water  Act. 

The  requirement  for  demonstrating  no 
potential  to  discharge  is  not  being 
extended  to  small  and  medium  AFOs 
since  the  specific  criteria  that  must  be 
met  prior  to  becoming  CAFOs  requires 
the  existence  of  a  discharge.  Whereas 
large  AFOs  are  defined  as  CAFOs  based 
on  number  of  animals  alone,  small  and 
medium  AFOs  only  become  CAFOs 
after  meeting  specific  discharge-related 
criteria.  A  small  AFO  can  only  be 
designated  as  a  CAFO  by  the  State 
Director  or  Regional  Administrator 
where  it  is  determined  that  it  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  U.S.  A  medium  AFO  can 
become  a  CAFO  by  designation  or 
definition.  As  in  the  case  of  small  AFOs, 
a  medium  AFO  can  only  be  designated 
where  it  is  determined  to  be  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States.  A  medium 
AFO  that  is  a  CAFO  by  definition  must 
meet  one  of  the  two  "method  of 
discharge"  criteria  prior  to  being 
defined  as  a  CAFO.  Thus,  it  is 
meaningless  to  consider  such  facilities 
as  having  no  potential  to  discharge. 

EPA's  mtention  is  that  the  term  "no 
potential  to  discharge"  is  to  he  narrowly 
interpreted  and  applied  by  permitting 


authorities.  This  provision  is  intended 
to  be  a  high  bar  that  excludes  those 
Large  CAFOs  from  having  an  NPDES 
permit  only  where  the  CAFO  can 
demonstrate  to  a  degree  of  certainty  that 
they  have  no  potential  to  discharge  to 
the  waters  of  the  United  States.  The  no 
potential  to  discharge  status  is  intended 
to  provide  relief  where  there  truly  is  no 
potential  for  a  CAFO's  manure  or 
wastewater  to  reach  waters  of  the 
United  States  under  any  circumstances 
or  conditions.  Such  circumstances 
would  include,  for  example,  CAFOs  that 
are  located  in  arid  areas  and  far  from 
any  water  body  or  those  that  have 
completely  closed  cycle  systems  for 
managing  their  wastes  and  that  do  not 
land  apply  their  wastes.  For  example,  a 
CAFO  that  meets  the  following 
conditions  might  be  able  to  demonstrate 
no  potential  to  discharge:  (1)  Located  in 
an  arid  or  semi-arid  environment;  (2) 
stores  all  its  manure  or  litter  in  a 
permanent  covered  containment 
structure  that  prevents  wind  dispersal 
and  precipitation  from  contacting  the 
manure  or  litter;  (3)  has  sufficient 
containment  to  hold  all  process 
wastewater  and  contaminated  storm 
water  and  (4)  does  not  land  apply  CAFO 
manure  or  litter  because,  for  example, 
the  CAFO  sends  all  its  manure  or  litter 
to  a  regulated,  offsite  fertilizer  plant  or 
composting  facility.  In  particular,  EPA 
believes  that  land  application  of  its 
manure  and  wastewater  would,  in  most 
cases,  be  enough  by  itself  to  indicate 
that  a  CAFO  does  have  a  potential  to 
discharge  (although  conceivably  no 
potential  to  discharge  could  be  shown 
based  on  the  physical  features  of  the 
site,  such  as  lack  of  proximity  to  waters 
of  the  United  States).  This  discussion 
should  help  to  address  commenters 
concerns  that  there  could  be 
inconsistencies  in  how  permitting 
authorities  could  interpret  and  apply 
the  standard  for  "no  potential  to 
discharge". 

The  term  "no  potential  to  discharge" 
means  that  there  is  no  potential  for  any 
CAFO  manure,  litter,  or  wastewater  to 
be  added  to  waters  of  the  United  States 
from  an  operation's  production  or  land 
application  areas,  without  qualification. 
If  a  Large  CAFO  chooses  to  make  a 
demonstration  of  no  potential  to 
discharge,  it  is  the  CAFO's 
responsibility  to  provide  appropriate 
supporting  information  that  the 
permitting  authority  can  use  when 
reviewing  the  demonstration.  The 
supporting  information  shoidd  include, 
for  example,  a  detailed  description  of 
the  types  of  contaiiunent  used  for 
manure  focusing  on  the  attributes  of  the 
containment  that  ensure  no  discharges 
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will  occur.  In  addition,  there  may  be 
instances  where  after  preliminary 
review  of  the  demonstration,  the 
permitting  authority  may  require  the 
submission  of  supplemental  information 
to  assist  in  making  a  determination. 
EPA  disagrees  with  commenters' 
statements  that  the  demonstration  of 
"no  potential  to  discharge"  will  place 
an  impossible  or  excessively  costiy 
burden  on  facilities.  EPA  believes  that, 
in  many  instances,  the  information  that 
is  specified  in  40  CFR  122.23(f)(2)  will 
be  adequate  for  the  Director  to 
determine  whether  or  not  the  facility 
has  a  potential  to  discharge.  In  such 
instances,  there  would  be  no  greater  cost 
to  the  facility  than  if  it  were  to  apply  for 
a  permit.  If  additional  information  is 
necessary,  the  Agency  does  not  believe 
that  it  will  result  in  greatly  increased 
costs,  because  such  information 
(including,  for  example,  design 
specifications  or  other  technical 
information)  would  be  readily  available 
to  the  facility  and  could  be  easily 
provided  to  the  permitting  authority. 

Today's  rule  requires  that  a  request 
for  a  no  potential  to  discharge 
determination  include  most  of  the 
information  required  for  a  permit 
application,  as  specified  in  §  122.21(f) 
and  (i)(l)(i)  through  (ix).  This 
information  will  serve  as  the  primary 
source  of  information  relating  to  the 
facility's  qualifications  to  avoid  an 
NPDES  permit.  While  some  additional 
information  may  be  available  to  the 
Director,  including  for  example  regional 
rainfall,  soil,  and  hydrological 
conditions,  the  Director  may  require 
supplemental,  site-specific  information 
to  make  this  determination.  However, 
EPA  is  not  requiring  a  CAFO  owner  or 
operator  pursuing  a  no  potential  to 
discharge  determination  to  certify  to  Ae 
development  of  its  nutrient  memagement 
plan,  as  required  by  §  122.21(i)(l){x)  for 
a  CAFO  that  seeks  permit  coverage  after 
December  31,2006. 

Within  90  days  of  receiving  a  request 
for  a  no  potential  to  discharge 


determination  the  permitting  authority 
will  notify  the  CAFO  of  its  decision  on 
the  request.  During  this  review  period, 
a  CAFO  that  has  submitted  a  request  for 
a  no  potential  to  discharge 
determination  does  not  have  a  duty  to 
seek  coverage  under  an  NPDES  permit. 
The  final  rule  differs  from  the  proposal 
in  not  imposing  a  duty  to  apply  on 
CAFOs  that  have  submitted  a  no 
potential  to  discharge  request  until  there 
is  a  denial  of  the  request  by  the  Director. 
EPA  believes  that  this  is  a  preferable 
approach,  because  it  does  not  risk  the 
imposition  of  NPDES  permit 
requirements  on  CAFOs  even  though 
they  may  qualify  for  a  determination 
that  they  have  no  potential  to  discharge. 
To  guard  against  abuse  of  this  provision, 
the  Agency  is  establishing  a  limited 
time  of  90  days  for  the  Director  to  make 
its  determination. 

If  the  permitting  authority  finds  that 
no  potential  to  discharge  has  not  been 
demonstrated,  the  CAFO  owner  or 
operator  must  seek  permit  coverage 
w{ithin  30  days  of  the  denial  of  the 
request.  States  may  use  the  information 
submitted  with  the  request  for  a  no 
potential  to  discharge  determination  to 
proceed  with  individual  permit 
development  or  for  coverage  under  a 
general  permit.  However,  in  order  to 
obtain  coverage,  the  CAFO  owner  or 
operator  would  also  be  required  to 
provide  a  request  for  coverage  and 
include  the  information  required  by 
§  122.21(i)(l)(x),  when  applicable. 

After  all  necessary  information  is 
submitted,  and  before  making  a  final 
decision  to  grant  a  "no  potential  to 
discharge"  determination,  today's  rule 
requires  the  Director  to  issue  a  public 
notice  stating  that  a  no  potential  to 
discharge  request  has  been  received. 
This  notice  must  be  accompanied  by  a 
fact  sheet  which  includes,  when 
applicable:  (1)  A  brief  description  of  the 
type  of  facility  or  activity  which  is  the 
subject  of  the  no  potential  to  discharge 
determination;  (2)  a  brief  summary  of 
the  factual  basis,  upon  which  the 


request  is  based,  for  granting  the  no 
potential  to  discharge  determination; 
and  (3)  a  description  of  the  procedures 
for  reaching  a  final  decision  on  the  no 
potential  to  discharge  determination. 
The  Director  must  base  the  decision  to 
grant  a  no  potential  to  discharge 
determination  on  the  administrative 
record  4  which  includes  all  information 
submitted  in  support  of  a  no  potential 
to  discharge  determination  and  any 
other  supporting  data  gathered  by  the 
permitting  authorify.  If  the  Director's 
final  decision  is  to  deny  the  "no 
potential  to  discharge"  determination, 
the  CAFO  owner  or  operator  must 
submit  a  permit  application  within  30 
days  after  denial  of  the  no  potential  to 
discharge  determination. 

The  Agency  believes  that  the  process 
described  above  addresses  concerns 
raised  by  commenters  that  States  might 
abuse  the  intended  effect  of  this 
provision  and  allow  facilities  that 
should  bfe  permitted  as  CAFOs  to  avoid 
permitting.  The  Agency  believes  this 
process  should  ensure  that  the  Director 
has  adequate  information  to  properly 
decide  whether  a  facility  has  a  potential 
to  discharge  or  not,  and  also  ensures 
that  the  public  will  be  made  aware  of 
such  determinations  and  can  act 
appropriately  if  it  appears  that 
determinations  are  not  being  made  as 
required  by  this  provision.  Also,  as 
noted  above,  facilities  that  actually  do 
discharge  without  a  permit  are  subject 
to  enforcement  for  a  violation  of  the 
Clean  Water  Act— even  if  they  have 
previously  received  a  no  potential  to 
discharge  determination.  This  should 
provide  a  strong  incentive  to  CAFOs  not 
to  file  a  frivolous  request. 

3.  When  Must  CAFOs  Seek  Coverage 
Under  a  NPDES  Permit? 

Table  4.2  summarizes  the  time  frames 
by  which  CAFOs  (existing  and  new 
sources)  must  apply  for  an  NPDES 
permit.  Refer  to  section  IV.A.ll  of  this 
preamble  for  a  discussion  of  the  new 
source  definition. 


Table  4.2.— Time  for  Seeking  Coverage  Under  an  NPDES  Permit 


CAFO  status 


Operations  defined  as  CAFOs  prior  to  April  14, 
2003. 

Operations  definefl  as  CAFOs  as  of  April  14, 
2003.  and  that  were  not  defined  as  CAFOs 
prior  to  that  date  (e.g.  existing  operations  that 
tjecome  defined  as  a  CAFO  as  a  result  of 
changes  in  this  rule). 


Time  frame  to  seek  coverage  under  an 
NPDES  pemiit 


Must  have  applied  by  the  date  required  in  40 
.    CFR  122.21(c). 

As  specified  by  the  permittihg  authority,  but 
no  later  than  April  13,  2006. 


Examples 


Operations  that  previously  met  the  definition 
of  a  CAFO  and  were  not  entitled  to  the  25- 
year,  24-hour  storm  permit  exemption. 

For  example,  "dry"  chicken  operations  (oper- 
ations that  did  not  use  a  liquid  manure  han- 
dling or  continuous  overflow  watering  sys- 
tem), stand-alone  immature  swine,  heifer 
and  calf  operations;  and  ttiose  AFOs  tfiat 
were  entitled  to  ttie  pemiitting  exemptkw  for 
discharging  only  in  the  event  of  a  25-year, 
24-hour  storm. 
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Table  4.2.— Time  for  Seeking  Coverage  Under  an  NPDES  Permit— Continued 


CAFO  status 


Operations  that  become  defined  as  CAFOs 
after  April  14,  2003,  but  wfitcfi  are  not  new 
sources. 


New  sources 

Designated  CAFOs 


Time  frame  to  seel<  coverage  under  an 
NPDES  permit 


(a)  newly  constructed  operations:  180  days 
prior  to  tf)e  time  the  CAFO  commences  op- 
eration; (b)  other  operations  (e.g.  increase 
in  number  of  animals):  As  soon  as  possible 
but  no  later  than  90  days  after  becoming 
defined  as  a  CAFO,  except  that.  If  the  oper- 
ational change  that  causes  the  operation  to 
be  defined  as  a  CAFO  would  not  have 
caused  it  to  be  defined  as  a  CAFO  prior  to 
April  14,  2003,  the  operation  must  apply  no 
later  than  April  13,  2006  or  90  days  after 
becoming  defined  as  a  CAFO.  whichever  is 
later 

180  days  prior  to  the  time  tf)e  CAFO  com- 
mences operation. 

90  days  after  receiving  notice  of  designation. 


Examples 


For  example,  an  AFO  that  increases  the  num- 
ber of  animals  in  confinement  to  a  level  that 
would  result  in  the  operation  becoming  de- 
fined as  a  CAFO. 


For  example,  a  r>ew  Large  CAFO  that  com- 
mences construction  after  April  14,  2003. 


What  did  EPA  propose?  The  Agency 
proposed  to  delay  the  effective  date  of 
the  revised  definition  of  a  CAFO  until 
three  years  from  the  date  of  publication 
of  the  final  rule,  and  thereby  delay  the 
date  by  which  permits  would  be 
required  for  newly  defined  CAFOs  until 
three  years  after  the  date  of  the  final 
rule.  During  that  three-year  interim 
period,  the  Agency  proposed  that  the 
existing  CAFO  definition  would  remain 
in  effect.  For  example,  prior  to  the 
effective  date  of  the  revised  CAFO 
definition,  the  revised  new  source  and 
new  discharger  provisions  would  apply 
only  to  those  facilities  meeting  the 
definition  of  k  CAFO  under  the  existing 
regulatory  definition.  For  designated 
CAFOs.  EPA  proposed  that  the  CAFO 
must  apply  for  a  permit  within  90  days 
of  being  designated. 

What  were  the  key  comments?  Some 
coramenters  felt  that  extending  the  time 
for  compliance  allowed  too  much  time 
for  implementation  of  the  new 
regulations,  and  would  only  result  in 
further  delays  in  addressing  the 
problems  associated  with  discharges 
from  CAFOs.  Other  commenters  took 
the  view  that  three  years  is  too  little 
time  for  States  or  industry  to  meet  the 
new  requirements,  from  either  a 
technical  or  economic  standpoint.  Most 
of  those  who  commented  on  this  issue 
sought  clarity  in  setting  the  effective 
dates  for  the  regulations. 

Rationale.  In  today's  rule,  EPA  is 
establishing  time  frames  for  seeking 
coverage  under  a  permit  that  are 
appropriate  to  the  various  categories  of 
CAFOs,  depending  upon  their  status 
with  respect  to  the  effective  date  of  the 
rule. 

For  the  reasons  discussed  in  Section 
IX  of  the  preamble  to  the  proposed  rule, 
the  Agency  does  not  believe  that  it 
would  be  reasonable  to  require  permit 


coverage  for  all  CAFOs  immediately  on 
the  effective  date  of  this  rule.  Following 
issuance  of  today's  rule,  40  CFR  123.62 
provides  authorized  States  with  time  to 
revise  their  State  NPDES  programs  (one 
year  or  two  years  if  statutory  changes    » 
are  needed).  Further,  most  States  will 
need  approximately  an  additional  year 
to  develop  a  general  permit,  publish  a 
draft  of  the  general  permit  for  public 
comment,  and  issue  a  final  general 
permit  for  the  many  CAFOs  that  EPA 
expects  to  be  covered  under  a  general 
permit.  EPA  believes  that  a  three-year 
time  frame  for  newly  defined  CAFOs  to 
obtain  permit  coverage  is  reasonable 
and  justified  based  on  the  requirements 
of  40  CFR  123.62,  together  with  the 
need  to  develop  and  issue  general 
permits,  and  for  the  reasons  stated 
below. 

Today's  rule  is  likely  to  result  in 
fewer  facilities  being  defined  as  CAFOs 
than  anticipated  at  the  time  of  proposal. 
Because  States  will  not  need  to  address 
concerns  associated  with  identifying, 
permitting,  and  ensuring  compliance  by 
the  large  number  of  medium-size 
facilities  anticipated  as  potential  CAFOs 
at  the  time  of  proposal,  EPA  does  not 
believe  that  concerns  that  States  would 
need  more  than  three  years  to  meet  the 
new  requirements  are  justified. 

The  Agency  is,  however,  changing  its 
approach  to  achieve  the  proposed  time 
fiaine  for  requiring  CAFOs  to  seek 
coverage  under  a  permit.  Rather  than 
delaying  the  effective  date  for  the 
definition  of  a  CAFO,  as  was  proposed, 
EPA  is  simply  establishing  a  three-year 
time  firame  for  when  newly  defined 
CAFOs  must  seek  coverage  under  a 
permit. 

Today's  approach  is  consistent  with 
Congressional  intent  in  the  1972  Clean 
Water  Act.  Today's  rule  marks  the  first 
time  in  many  years,  except  in  the  case 


of  storm  water  sources,  that  the  Agency 
is  revising  the  scope  of  the  term  point 
source  to  include  additional  facilities 
under  the  definition.  In  the  1972  Clean 
Water  Act,  Congress  provided  more  than 
two  years  for  point  sources  to  obtain 
coverage  imder  a  permit  (§  402(k)]. 
Similarly,  in  this  instance,  EPA  believes 
that  Congress  would  have  intended  for 
the  Agency  to  provide  additional  time 
for  these  newly  covered  soiutes  to 
obtain  permit  coverage.  This  additional 
time  is  necessary  for  States  to  revise 
their  regulations  and  to  develop  and 
issue  permits,  and  it  provides  facilities 
some  time  to  take  the  necessary  steps  to 
comply  with  these  new  requirements. 

Moreover,  EPA  believes  that  there 
will  be  other  advantages  as  a  result  of 
the  approach  taken  in  today's  rule.  The 
first  is  to  avoid  the  confusion  that 
would  be  associated  with  having 
different  and  conflicting  definitions  of  a 
CAFO  present  simultaneously  in  the 
Code  of  Federal  Regulations,  which 
would  be  the  case  if  EPA  were  to 
promulgate  a  revised  definition  of 
CAFO  but  delay  the  effective  date  of  the 
definition  for  three  years.  The  second  is 
to  encourage  States  to  issue  new.  permits 
and  cover  newly  defined  CAFOs  as  soon 
as  possible  within  the  time  period 
specified.  CAFOs  are  encouraged  to  seek 
coverage  imder  a  permit  once  general 
permits  addressing  those  facilities  are 
available.  A  third  reason  is  that  this 
approach  is  consistent  with  EPA's 
approach  when  the  Agency  promulgated 
the  storm  water  phase  D-regulations, 
although  those  regulations  were  based 
on  a  somewhat  different  statutory 
foundation. 

For  all  of  the  reasons  stated  above,  the 
Agency  is  exercising  its  discretion  to 
define  these  newly  regulated  facilities  as 
point  sources,  while  delaying  their  duty 
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to  apply  for  a  permit  imtil  three  years 
from  the  effective  date  of  today's  rule. 

Today's  rule  does  not  extend  the  date 
by  which  operations  that  were  defined 
as  CAFOs  under  the  prior  regulations 
should  have  applied  for  a  permit  (see  40 
CFR  122.21).  In  particular,  EPA  notes 
that  those  operations  that  previously 
met  the  criteria  for  being  a  CAFO,  but 
who  erroneously  claimed  the  2  5 -year, 
24-hour  storm  exemption  and  avoided 
applying  for  an  NPDES  permit  on  that 
basis,  continue  to  be  in  violation  of  the 
regulations  and  need  to  immediately 
apply  for  NPDES  permit  coverage. 
Today's  rule  also  does  not  extend  the 
date  by  which  operations  that  have 
previously  been  designated  as  a  CAFO 
should  have  applied  for  an  NPDES 
permit. 

The  third  category  described  in  Table 
4.2  pertains  to  a  category  of  permittees 
who  become  CAFOs  subsequent  to  the 
effective  date  of  today's  rule,  but  who 
are  not  defined  as  "new  soiuces"  in 
accordance  with  the  new  source  criteria. 
For  example,  a  newly  constructed 
Medium  CAFO  falls  in  this  category, 
since  it  is  not  subject  to  the  new  source 
performance  standards  in  Part  412. 
Newly  constructed  CAFOs  in  this 
category  jnust  seek  coverage  under  an 
NPDES  permit  180  days  prior  to  the 
time  the  CAFO  conunences  operation. 
This  requirement  is  designed  to  parallel 
the  time  for  permit  application  for  new 
sources.  Other  operations  that  become 
CAFOs  after  the  effective  date  of  today's 
rule,  including,  for  example,  operations 
that  increase  the  number  of  animals  in 
confinement  to  a  level  that  would  result 
in  the  operation  being  defined  as  a 
CAFO,  but  that  are  not  new  sources,  are 
required  to  seek  permit  coverage  as  soon 
as  possible  but  no  later  than  90  days 
after  being  defined  as  a  CAFO.  EPA  is 
establishing  this  date  by  which  such 
new  dischargers  must  seek  coverage 
under  an  NPDES  permit  in 
consideration  of  the  unique  nature  of 
AFO  operations.  In  other  industries,  a 
facility  would  typically  require 
significant  capital  improvements  to 
become  a  newly  discharging  point 
source.  AFOs,  on  the  other  hand,  may 
become  a  new  discharger  merely  by 
increasing  the  niunber  of  animals 
housed  in  confinement  at  the  facility. 
Moreover,  the  increase  necessary  to 
meet  the  threshold  numbers  necessary 
to  be  defined  as  a  CAFO  could  be 
relatively  small.  Such  an  increase  could 
be  necessary  in  response  to  fast- 
changing  market  conditions,  in  which 
case  it  would  be  an  imdue  burden  on 
the  AFO  to  encounter  a  delay  of  180 
days  before  being  able  to  operate  as  a 
CAFO.  Llasmuch  as  CAFOs  are  not 
continuous  dischargers,  the  Agency 


believes  that  it  is  reasonable  and 
sufficient  for  a  CAFO  that  is  a  new 
discharger  (other  than  those  that  are 
newly  constructed  operations)  to  seek 
coverage  within  90  days  after  becoming 
defined  as  a  CAFO. 

EPA  is  establishing  an  additional 
permit  application  deadline  in  this 
category  of  three  years  where  the  change 
that  causes  the  operation  to  be  defined 
as  a  CAFO  would  not  have  caused  it  to 
be,  defined  as  a  CAFO  if  the  change  had 
occurred  prior  to  the  effective  date  of 
today's  nde.  This  would  include,  for 
example,  a  dry  poultry  operation  that, 
sometime  after  the  effective  date  of 
today's  rule,  adds  animals  and  exceeds 
the  threshold  for  becoming  defined  as  a 
CAFO.  The  Agency  is  establishing  this 
permit  application  deadline  since  it  is 
appropriate  to  treat  such  facilities  on  an 
equal  footing  to  dry  poultry  operations 
that  become  defined  as  CAPOs  as  of  the 
effective  date  of  today's  rule  and  who 
therefore  have  three  years  to  apply  for 
a  permit.  It  would  have  been  inequitable 
to  have  allowed  a  dry  poultry  operation 
that  exists  at  the  time  this  rule  becomes 
effective  to  have  three  years  to  apply  but 
to  require  a  dry  poultry  operation  that 
becomes  a  CAFO  because  it  adds  a  small 
niunber  of  animals  shortly  after  this  rule 
becomes  effective  to  apply  within  90 
days. 

4.  What  Are  the  Different  Types  of 
Permits? 

Today's  final  rule  allows  the 
permitting  authority  to  determine  the 
most  appropriate  type  of  permit 
coverage  for  a  CAFO.  Under  the  NPDES 
regulations,  the  two  basic  types  of 
NPDES  permits  that  can  be  used  are 
individual  permits  and  general  permits. 
Refer  to  section  V.E.  of  this  preamble  for 
further  discussion  about  the  different 
tjrpes  of  permits. 

What  aid  EPA  propose?  The  proposed 
rule  would  have  required  States  to 
conduct  a  public  process  for 
determining  whidi  criteria,  if  any, 
would  require  a  CAFO  owner  or 
operator  to  apply  for  an  individual 
rather  than  a  general  permit.  The 
proposed  rule  also  would  have  added  a 
set  of  CAFO-specific  criteria  for  when 
the  Director  may  require  an  individual 
permit:  (1)  CAFOs  located  in  an 
envirotunentally  or  ecologically 
sensitive  area;  (2)  CAFOs  with  a  histoiy 
of  operational  or  compliance  problems; 
(3)  CAFOs  that  are  exceptionally  large 
operations  as  determined  by  the 
permitting  authority;  and  (4) 
significantly  expanding  CAFOs.  EPA 
noted  in  the  preamble  to  the  rule  as  well 
that  it  had  considered  identifying  a 
specific  size  threshold  for  individual 
permits,  such  as  5, 000 AU  or  ICOOOAU, 


and  solicited  comment  and  information 
relating  to  such  a  threshold. 

What  were  the  key  comments? 
Comments  from  industry  and  State 
agencies  by  and  large  were  both  against 
setting  criteria  for  individual  permits 
and  against  establishing  a  public 
process  for  developing  such  criteria. 
States  in  particular  felt  that  existing 
NPDES  regulations  already  adequately 
defined  the  process  for  developing 
individual  and  general  permits,  and 
strongly  advocated  against  being  told  at 
the  federal  level  what  criteria  to  use  in 
issuing  permits.  Envirorunental  groups 
commented  that  they  wanted  strict 
federal  criteria  for  individual  permits 
out  of  concerns  regarding  the  need  for 
federal  oversight  over  large  operations 
and  because  of  their  keen  interest  in  the 
public  involvement  afforded  by 
individual  permits.  Many  of  these 
commenters  stated  that  all  Large  CAFOs 
(i.e.,  all  with  what  was  formerly  termed 
1,000  AU)  should  be  required  to  have  an 
individual  permit. 

Rationale.  EPA  elected  not  to  set 
conditions  for  determining  which 
CAFOs  must  have  individual  rather 
than  general  permits  or  to  require  the 
States  to  establish  such  conditions.  The 
Agency  determined  that  selecting  a  set 
of  specific  thresholds  fundamentally 
fails  to  recognize  the  diversity  pf  feeding 
operations  in  States  across  the  nation. 
What  may  be  a  "large"  facility  in  one 
State  is  often  not  view6d  as  such  in 
another.  This  view  was  confirmed  by 
the  Agency's  findin]gs  on  this  issu6  that 
although  many  States  set  criteria  for 
who  must  have  individual  rather  than 
general  permits,  these  conditions  vary 
greatly  from  State  to  State  and  are 
generally  dominated  by  regional 
environmental  concerns. 

5.  How  Does  a  CAFO  Apply  for  a 
Permit? 

CAFO  owners  or  operators  must 
submit  aii  application  for  an  individual 
permit  or  submit  a  NOI  (or  the  State's 
comparable  form)  for  coverage  under  an 
applicable  general  permit.  If  a  general 
permit  is  not  available,  the  CAFO  does 
not  meet  the  eligibility  requirements  for 
coverage  under  the  general  permit,  or 
the  CAFO  would  otherwise  prefer  to  be 
covered  by  an  individual  permit,  the 
CAFO  owner  or  operator  must  submit  to 
the  permitting  authority  an  application 
(EPA's  Form  2B  for  CAFOs  and  Aquatic 
Animal  Production  Facilities  or  the 
State's  comparable  form)  for  an 
individual  permit.  Today's  final  rule 
does  not  make  any  changes  in  how  a 
CAFO  applies  for  a  permit. 
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6.  What  Are  the  Minimum  Required 
Elements  of  an  NOl  or  Application  for 
an  Individual  Permit? 

Today's  final  rule  revises  the 
information  requirements  for  seeking 
coverage  under  an  NPDES  permit  for 
CAFOs.  Today's  rule  revises  the  NPDES 
individual  permit  application  for 
CAFOs  (Form  2B  for  CAFOs  and 
Aquatic  Animal  Production  Facilities), 
and  sj)ecifies  the  information  required 
in  an  NOI  form  for  coverage  under  a 
CAFO  general.  EPA  is  requiring 
applicants  for  coverage  under  either 
individual  or  general  CAFO  permits  to 
provide  the  same  information: 

(i)  The  name  of  the  owner  or  operator; 

(ii)  The  facility  location  and  mailing 
addresses; 

(iii)  Latitude  and  longitude  of  the 
production  area  (entrance  to  production 
area); 

(iv)  A  topographic  map  of  the 
geographic  area  in  which  the  CAFO  is 
located  showing  the  specific  location  of 
the  production  area,  in  lieu  of  the 
requirements  of  paragraph  {f)(7)  of 
§122.21; 

(v)  Specific  information  about  the 
number  and  type  of  animals,  whether  in 
open  confinement  and  housed  under 
roof  (beef  cattle,  broilers,  layers,  swine 
weighing  55  pounds  or  more,  swine 
weighing  less  than  53  pounds,  mature 
dairy  cows,  dairy  heifers,  veal  calves, 
'  sheep  and  lambs,  horses,  ducks,  turkeys, 
other); 

(vi)  The  type  of  containment  and 
storage  (anaerobic  lagoon,  roofed  storage 
shed,  storage  ponds,  underfloor  pits, 
above  ground  storage  tanks,  below 
ground  storage  tanks,  concrete  pad, 
impervious  soil  pad,  other)  and  total 
capacity  for  manure,  litter,  and  process 
wastewater  storage  (tons/gallons); 

(vii)  The  total  number  of  acres  under 
control  of  the  applicant  available  for 
land  application  of  manure,  litter,  or 
process  wastewater; 

(viii)  Estimated  amount  of  manure, 
litter,  and  process  wastewater  generated 
per  year  (tons/gallons); 

(ix)  Estimated  amount  of  manure, 
litter,  and  of  process  wastewater 
transferred  to  other  persons  per  year 
(tons/gallons);  and 

(x)  For  CAFOs  that  must  seek 
coverage  under  a  permit  after  December 
31,  2006,  certification  that  a  nutrient 
management  plan  has  been  completed 
and  will  be  implemented  upon  the  date 
of  permit  coverage. 

The  complete  Form  2B  application 
containing  all  of  the  amendments  to  the 
application  is  included  as  an  appendix 
to  this  preamble.  The  required  data 
elements  of  the  NOI  are  the  same  as  the 
minimum  data  elements  in  the  revised 


Form  2B.  Where  EPA  is  the  permitting 
authority,  it  is  EPA's  intent  to  use  the 
National  NOI  Processing  Center  to 
process  NOIs. 

What  did  EPA  propose?  EPA 
proposed  to  require  applicants  for 
individual  permits  to  submit  the 
following  information  in  addition  to  the 
information  required  at  40  CFR  122.21(f) 
and  122.21(i): 

•  Acreage  available  for  agricultitfal 
use  of  manure  and  wastewater; 

•  Estimated  amount  of  manure  and 
wastewater  to  be  transferred  off-site; 

•  Name  and  address  of  any  person  or 
entity  that  owns  animals  to  be  raised  at 
the  facility;  directs  the  activity  of 
persons  working  at  the  CAFO;  specifies 
how  the  animals  are  grown,  fed,  or 
medicated,  or  otherwise  exercises 
control  over  the  operations  of  the 
facility;  (in  other  words,  that  may 
exercise  substantial  operational  control); 

•  If  a  new  source,  a  copy  of  the  draft 
Permit  Nutrient  Plan  (PNP); 

•  Information  about  whether  buffers, 
setbacks,  or  conservation  tillage  is  being 
used  to  protect  water  quality;  and 

•  A  topographic  map  (required  by 
Form  1)  that  identifies  the  latitude  and 
longitude  of  the  production  area  and  the 
depth  to  ground  water  that  may  be 
hydrologically  connected  to  siirface 
water,  if  any. 

EPA  proposed  that  similar 
information  be  provided  in  a  revised 
NOI  for  coverage  under  an  NPDES 
CAFO  general  permit. 

What  were  the  key  comments?  Most  of 
the  conunents  received  on  this  issue 
were  from  the  States.  Several  citizens 
and  associations  also  submitted 
comments.  Several  commenters  wanted 
EPA  to  delete  the  requirement  that  the 
permittee  submit  the  Permit  Nutrient 
Plan  with  the  permit  application.  Some 
States  would  also  like  to  continue  to  use 
their  forms  and  not  the  revised  Form  2B. 
Some  commenters  argued  that  the 
proposed  requirements  set  an 
undesirable  precedent  that  is  both 
unnecessary,  (because  NOI  requirements 
are  normally  specified  in  the  relevant 
general  permit)  and  that  could 
negatively  affect  other  industries  and 
reduce  the  flexibility  of  State  permitting 
authorities. 

The  SBAR  Panel  did  not  specifically 
comment  on  the  content  of  the  changes 
to  Form  2B  and  the  NOI,  but  the  Panel 
noted  the  substantial  number  of  small 
entities  in  the  mediimi  range  and 
recommended  that  EPA  carefully 
consider  the  burden  of  any  additional 
certification  or  application 
requirements.  The  Panel  further  noted 
that  EPA  had  not  ruled  out  the  option 
of  requiring  a  full  permit  application 
from  all  operations  in  the  medium 


range.  The  Panel  was  concerned  that 
such  an  approach  may  impose  a 
significant  burden  with  limited 
environmental  benefits  and  therefore 
recommended  that  EPA  carefully 
consider  appropriate  streamlining 
options  before  considering  a  more 
burdensome  approach.  Finally,  the 
Panel  recommended  that  before  adding 
any  new  application  or  certification 
requirements  for  operators  in  the 
medium  range,  EPA  should  carefully 
weigh  the  burden  and  environmental 
benefits  of  expanding  the  scope  of  the 
regulations  in  this  way. 

Rationale.  To  clarify  the  subsequent 
discussion,  it  is  important  to  point  out 
that  EPA  is  not  adopting  the  term 
"Permit  Nutrient  Plan"  in  this  final  rule. 
The  Agency  is  referring  to  the  nutrient 
management  planning  requirements  of 
today's  rule  simply  as  the  nutrient 
management  plan.  EPA  is  not  requiring 
the  nutrient  management  plan  to  be 
submitted  as  part  of  the  permit 
application  for  existing  sources  or  new 
dischargers.  Instead,  the  permitting 
authority  may  establish  within  the 
permit  what  information  relative  to  the 
nutrient  management  plan  must  be 
submitted.  At  a  minimum,  nutrient 
management  plans  must  be  maintained 
on-site  and  be  available  upon  request  by 
EPA  or  the  State  permitting  authority. 
Regarding  the  changes  to  the  individual 
permit  application  form  and  the  NOI  for 
coverage  under  a  general  permit,  EPA 
believes  that  the  minimum  data 
elements  adopted  in  today's  rule  will 
provide  permitting  authorities  with  the 
essential  information  needed  to  evaluate 
permit  applications  properly  and  will 
ensuj«  national  consistency  of 
information  received  by  permit 
authorities.  To  the  extent  that  a 
permitting  authority  needs  additional 
information  to  support  a  permit 
application,  it  can  use  other  Clean 
Water  Act  information  gathering 
authorities  (e.g.,  section  308  of  the  Clean 
Water  Act)  to  obtain  such  information. 
The  new  data  elements  correspond  with 
the  new  rule  requirements,  including 
land  application  information. 

In  tooay's  final  rule,  the  Agency  has 
revised  the  topographic  map 
requirements  for  a  permit  application 
for  CAFOs,  by  specifying  that  the  CAFO 
must  provide  a  topographic  map  of  the 
geographic  area  in  which  the  CAFO  is 
located  showing  the  specific  location  of 
the  production  area.  In  today's  final 
rule,  the  Agency  is  consolidating  all  of 
the  information  to  be  submitted  as  part 
of  a  CAFD's  request  to  seek  coverage 
under  an  NPDES  permit  in  40  CFR 
122.21(i).  This  information  must  be 
submitted  by  a  CAFO,  whether  the 
CAFO  is  seeking  coverage  imder  an 


individual  permit  or  a  general  permit.  In 
establishing  the  topographic  map 
requirement  of  §  122.21(iKiv),  the 
Agency  is  requiring  the  descriptive 
information  necessary  for  permitting  a 
CAFO,  and  not  including  all  of  the 
elements  specified  in  40  CFR 
122.21(f)(7),  which  generally  do  not 
apply  to  a  CAFO's  operations. 

In  the  futiu-e,  EPA  plans  to  allow  the 
electronic  submission  of  all  NPDES 
permit  applications  such  as  Forms  1, 
2B,  and  Notices  of  Intent  for  general 
permits  (including  attachments  such  as 
maps  and  diagrams).  EPA  has  proposed 
a  separate  rule  dealing  with  electronic 
reporting  and  recordkeeping  (66  FR 
46161;  August  31,  2001)  and  is  currently 
working  to  address  comments  and 
resolve  technical  and  legal  issues.  None 
of  the  information  collection 
requirements  being  promulgated  in 
today's  rulemaking  are  intended  to  limit 
or  conflict  with  the  future  use  of 
electronic  reporting  or  recordkeeping. 

C.  What  Are  the  Requirements  and 
Conditions' in  an  NPDES  Permit? 

All  CAFO  NPDES  permits  must 
contain  a  number  of  requirements  and 
conditions,  including  effluent 
limitations,  special  conditions,  standard 
conditions,  and  monitoring  and 
reporting  requirements.  The  December 
1996  U.S.  EPA  NPDES  Permit  Writers 
Afanua/,  40  CFR  122.41,  and  40  CFR 
122.42  provide  a  detailed  discussion  of 
all  aspects  of  an  NPDES  permit.  This 
section  focuses  primarily  on  the  major 
elements  of  a  CAFO  NPDES  permit  that 
are  affected  by  today's  rule.  Specifically, 
this  section  describes  the  effluent 
limitations,  special  conditions 
applicable  to  CAFOs,  standard 
conditions  included  in  all  NPDES 
permits,  and  monitoring  and  reporting 
requirements. 

1.  What  Are  the  Different  Types  of 
Effluent  Limitations  That  May  Be  in  a 
CAFO  Permit? 

When  developing  effluent  limitations 
for  a  CAFO  NPDES  permit,  the 
permitting  authority  must  consider 
limits  based  on  applicable  technology- 
based  requirements  or  any  more 
stringent  requirements  necesseuy  to 
protect  water  quality.  A  water  quality- 
based  effluent  limitation  is  designed  to 
protect  the  quality  of  the  receiving  water 
by  ensuring  State  or  Tribal  water  quality 
standards  are  met.  In  cases  where  a 
technology-based  permit  limit  is  not 
sufficiently  stringent  to  meet  water 
quality  standards,  the  permit  must 
include  appropriate  water  quality-based 
standards.  For  example,  a  technology- 
based  standard  for  a  CAFO  might  allow 
overflows  from  storage  lagoons  under 


certain  circmnstances.  In  some  cases, 
the  overflows  might  have  to  be 
restricted  or  further  controlled  to  ensure 
that  water  quality  standards  are  met. 
EPA  does  not  expect  that  water  quality- 
based  effluent  limitations  will  be 
established  for  CAFO  discharges 
resulting  from  the  land  application  of 
manure,  litter,  or  process  wastewater. 
As  explained  in  Section  IV.A.6  above,  if 
a  CAFO  complies  with  the  technical 
standards  for  nutrient  management 
established  by  the  Director,  any 
remaining  discharges  of  manure  or 
process  wastewater  from  the  land 
application  area  are  considered 
agricultural  storm  water.  However,  EPA 
encourages  States  to  address  water 
quality  protection  issues  in  their 
technical  standards  for  determining 
appropriate  land  application  practices. 
Today's  rule  does  not  change  any 
aspects  of  water  quality-based  effluent 
limitations  in  the  NPDES  regulations. 
There  are  two  general  approaches  to 
developing  technology-based 
limitations:  (1)  Using  national  effluent 
limitations  guidelines  (ELGs)  and  (2) 
using  BPJ  on^a  case-by-case  basis  (in  the 
absence  of  ELGs).  Today's  rule  revises 
the  ELGs  for  Large  CAFOs.  Small  and 
Medium  CAFOs  are  not  subject  to  the 
ELGs;  therefore,  the  permitting  authority 
will  rely  on  BPJ  to  establish  technology 
requirements  for  Small  and  Medium 
CAFOs.  Revisions  to  the  ELGs  are 
discussed  in  detail  below. 

2.  Effluent  Limitations  Guidelines  for 
Large  CAFOs 

The  effluent  limitations  section  in 
NPDES  permits  is  the  primary 
mechanism  for  controlling  discharges  of 
pollutants  to  waters  of  the  U.S.  This 
section  of  the  permit  describes  the 
specific  limitations,  in  either  a  narrative 
or  numeric  form,  that  apply  to  the 
permittee.  The  permit  contains  either 
technology-based  effluent  limits  (those 
based  on  a  determination  of  the  degree 
of  pollutant  reduction  that  can  be 
achieved  by  applying  pollution  control 
technologies  or  practicesTor  water 
quality-based  effluent  limits  (those 
based  on  the  condition  of  the  receiving 
water  body)  or  both,  and  it  may  contain 
additional  BMPs,  as  needed.  This 
section  discusses  the  ELGs  established 
for  Large  CAFOs. 

Today's  final  rule  establishes  new 
ELGs  for  Part  412,  Subpart  C,  which 
applies  to  beef  cattle,  dairy  cattle,  and 
heifers;  and  Part  412,  Subpart  D,  which 
applies  to  veal  calves,  swine,  and 
poultry  (chickens  and  turkeys).  Today's 
rule  also  revises  the  applicability  of  Part 
412,  Subpart  A  to  cover  only  horses  and 
sheep. 


Requirements  for  Large  CAFOs  are 
being  established  Under  the  authority  of 
Best  Practicable  Control  Technology 
Currently  Available  (BPT).  Best 
Available  Technology  Economically 
Achievable  (BAT),  Best  Conventional 
Pollutant  Control  Technology'  (BCT), 
and  NSPS,  consistent  with  the  factors 
for  consideration  under  the  Clean  Water 
Act,  as  discussed  in  Sections  n.A.2  and 
IV.C.2.f  of  this  preamble. 

a.  To  which  CAFOs  do  the  effluent 
guidelines  apply?-  In  today's  final  rule, 
EPA  is  revising  the  1974  ELGs  for  beef 
cattle,  djiiry  cattle,  veal  calves,  swine, 
and  poultry.  Consistent  with  the  1974 
ELG  regulation,  EPA  is  continuing  to 
apply  technology-based  ELGs  only  to 
those  operations  which  are  defined  as 
Large  CAFOs  at  40  CFR  122.23.  hi  the 
case  of  Medium  or  Small  CAFOs,  or 
CAFOs  not  otherwise  subject  to  Part 
412,  effluent  limitations  will  be         \    ' 
established  on  a  case-by-case  basis  by 
the  permitting  authority  using  BPJ. 

This  final  rule  removes  language 
referring  to  the  type  of  manure  handling 
or  watering  system  employed  at  laying 
hen  and  broiler  operations;  as  a  result, 
it  expands  the  scope  of  the  rule  to  also 
address  chicken  operations  with  dry 
litter  management  systems.  The  term 
"dry"  does  not  mean  that  no 
wastewaters  are  associated  with  these 
types  of  operations.  For  example, 
poultry  waste  includes  manure,  poultry 
mortalities,  litter,  spilled  water,  waste 
feed,  water  associated  with  cleaning 
houses,  runoff  from  litter  stockpiles,  and 
runoff  from  land  where  manure  has 
been  applied.  Today's  rule  adds  explicit 
references  to  veal  operations  and 
includes  requirements  for  Large  veal 
CAFOs  under  Part  412,  Subpart  D.  (Veal 
calves  were  included  in  the  1974  ELGs 
as  part  of  "slaughters  steers  and 
heifers.")  Today's  rule  further  expands 
the  applicability  of  the  effluent 
guidelines  to  cover  Large  heifer  CAFOs 
and  operations  that  confine  immature 
swine  (i.e.,  swine  weighing  less  than  55 
pounds). 

What  did  EPA  propose?  In  the 
proposed  rule,  EPA  applied  the 
technology-based  ELGs  to  all  Large 
CAFOs  (the  1974  ELGs  apply  to  only 
Large  CAFOs)  and  proposed  to  expand 
the  scope  of  the  rule  to  apply  to 
Medium  CAFOs  as  well.  Small  CAFOs 
were  excluded  from  the  applicability  of 
the  ELGs  in  the  proposed  rule,  and  the 
limits  included  in  their  permits  were  to 
be  based  on  BPJ.  EPA  also  proposed  to 
expand  the  scope  of  the  rule  to  include 
heifer  operations,  immature  swine 
operations  (e.g.,  swine  nurseries),  and 
chicken  operations  with  dry  litter 
managenient  systems. 
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What  were  the  key  comments?  EPA 
received  a  variety  of  comments 
regarding  the  size  of  operation  to  which 
the  ELGs  should  apply.  A  number  of 
comments  favored  retaining  the 
framework  of  the  1974  ELGs,  limiting 
the  applicability  of  the  ELGs  to  Large 
CAFOs  and  relying  on  the  use  of  BPJ  for 
Small  and  Medium  CAFOs.  Some 
commenters  favored  allowing  even 
broader  use  of  BPJ.  with  the  permitting 
authority  establishing  BPJ-based  permit 
limits  for  all  CAFOs,  regardless  of  size. 
Conversely,  other  commenters  suggested 
applying  the  ELG  requirements  to  all 
CAFOs,  including  Small  and  Medium 
CAFOs.  In  general,  commenters 
expressing  support  for  applying  ELG 
requirements  to  Small  and  Medium 
CAFOs  believe  that  basing  permit 
requirements  on  BPJ  will  lead  to  a  lack 
of  uniformity  in  permit  development. 
They  believe  the  permit  writers  should 
not  have  an  inappropriate  amount  of 
flexibility  and  there  should  be 
consistent  effluent  limitations  for  all 
CAFOs. 

The  SBAR  Panel  provided  comments 
to  EPA  on  this  topic  during  the 
development  of  the  proposed  rule, 
suggesting  that  EPA  consider  less 
stringent  ELGs  for  Medium  CAFOs  or 
allow  permits  for  Medium  CAFOs  to  be 
developed  based  on  BPJ.  The  SBAR 
Panel  stated  that  providing  a 
mechanism  for  permitting  authorities  to 
establish  less  stringent  guidelines  for 
smaller  facilities,  based  on 
consideration  of  economic  achievability, 
could  result  in  permit  conditions  that 
are  more  appropriately  tailored  to 
smaller  operations  and  reduce  the 
overall  financial  burden  on  the  industry. 

Rationale.  The  ELGs  being 
promulgated  in  today's  rule  apply  only 
to  Large  CAFOs,  which  is  consistent 
with  the  approach  used  for  the  1974 
ELG  regulation.  EPA  is  not  extending 
the  ELG  requirements  being  codified  at 
40  CFR  Part  412  to  Small  or  Medium 
CAFOs  because  setting  the  permit 
limitations  for  these  facilities  using  BPJ 
allows  for  the  establishment  of  permit 
conditions  that  are  more  appropriately 
tailored  to  and  more  directly  address  the 
site-specific  conditions  that  led  to  the 
facility  being  defined  or  designated  as  a 
CAFO.  This  approach  is  consistent  with 
the  manner  in  which  permit 
requirements  for  Small  and  Medium 
CAFOs  have  been  established  prior  to 
today's  rule. 

The  ELGs  promulgated  in  today's  rule 
mimic  the  fundamental  structure 
embodied  in  the  NPDES  provisions.  The 
NPDES  provisions  at  Part  122  establish 
a  threshold  (in  terms  of  numbers  of 
animals)  above  which  every  AFO  is 
defined  as  a  CAFO  (specifically,  these 


are  defined  as  Large  CAFOs).  Similarly, 
EPA  has  determined  that,  because  of  the 
nature  of  these  Large  CAFOs  and  the 
potential  risk  discharges  from  these 
operations  pose  to  the  enviroiunent,  the 
ELGs  promulgated  today  should  apply 
to  Large  CAFOs.  However,  for  the 
reasons  discussed  below  and  consistent 
with  the  approach  used  in  establishing 
the  1974  ELGs.  EPA  is  not  establishing 
ELGs  for  Small  or  Medium  CAFOs. 
EPA's  analyses,  based  on  USDA  data, 
show  that  small  and  medium  AFOs  are 
more  likely  than  Large  CAFOs  to  have 
a  sufficient  land  base  for  utilizing 
manure  nutrients  at  rates  consistent 
with  appropriate  agricultural  utilization 
of  nutrients.  Small  and  medium  AFOs 
are  defined  or  designated  as  CAFOs 
only  when  certain  conditions  that  pose 
an  environmental  risk  are  present  at  the 
operation.  Since  these  smaller 
operations  becoine  CAFOs  only  if 
'certain  conditions  are  present,  and  the 
highly  site-specific  conditions  that 
trigger  any  particular  operation  being 
defined  or  designated  as  a  Small  or 
Medium  CAFO  will  vary  frnm  facility  to 
facility,  discharges  from  Small  and 
Medium  CAFOs  are  more  appropriately 
controlled  through  NPDES  permit 
limitations  on  a  BPJ  basis.  EPA  expects 
that,  by  tailoring  the  permit 
requirements  for  Small  and  Medium 
CAFOs  on  a  BPJ  basis,  these  smaller 
facilities  will  be  able  to  better  and  more 
efficiently  target  their  more  limited 
resources  to  reducing  their 
environmental  impacts.  This  increased 
flexibility  for  setting  the  permit 
requirements  for  Small  and  Medium 
CAFOs  will  reduce  the  overall  financial 
burden  on  the  industry.  Consistent  with 
the  Unified  National  AFO  Strategy,  EPA 
is  focusing  today's  ELGs  on  those  larger 
operations  that  present  the  greatest 
potential  risk  to  water  quality. 

EPA  is  extending  the  applicability  of 
the  ELGs  to  heifer  operations  and 
operations  that  confine  inunatiu-e  swine 
[i.e..  swine  weighing  less  than  55 
pounds).  Increasingly,  swine  operations 
may  specialize  in  a  production  phase, 
such  as  a  nursery  that  confines  swine 
under  55  pounds.  In  the  dairy  sector, 
some  operators  prefer  to  obtain  their 
dairy  cattle  from  heifer-raising 
operations.  These  heifer  operations 
specialize  in  raising  inunatiue  dairy 
cattle  until  the  cattle  are  ready  for  dieir 
first  calving.  These  operations  for 
immature  animals  are  increasing  in  both 
size  and  number,  and  they  operate 
similarly  to  other  CAFOs.  Therefore, 
EPA  is  today  including  immatiu«  swine 
under  Subpart  D  (swine/poultry/veal) 
and  heifer  operations  under  Subpart  C 
(beef/dairy /heifer)  of  the  ELGs. 


In  addition,  EPA  is  expanding  the 
scope  of  the  ELGs  to  address  chicken 
operations  with  dry  litter  management 
systems  to  better  address  water  quality 
impacts  associated  with  both  storage 
and- land  application  of  manure,  litter, 
and  process  wastewaters.  EPA  believes 
that  improper  storage,  as  well  as 
improper  land  application  rates  that 
exceed  the  appropriate  agricultural 
utilization  of  nutrients,  has  contributed 
to  water  quality  problems,  especially  in 
areas  with  large  concentrations  of 
poultry  production.  Nutrients  fit)m  large 
poultry  operations  continue  to 
contaminate  surface  waters  because  of 
rainfall  coming  in  contact  with  dry 
manure  that  is  stacked  in  exposed  areas, 
accidental  spills,  etc.  In  addition,  land 
application  remains  the  primary 
management  method  for  significant 
quantities  of  poultry  litter  (including 
manure  generated  from  facilities  using 
dry  systems).  Most  poultry  operations 
are  located  on  smaller  parcels  of  land  in 
comparison  to  other  livestock  sectors, 
placing  increased  importance  on  the 
proper  management  of  the  potentially 
large  amounts  of  manure,  litter,  and 
process  wastewaters  that  they  generate. 

In  the  1974  ELG  regulations,  EPA 
established  requirements  in  a  manner 
that  placed  CAFOs  into  one  of  two 
groups,  or  subcategories,  based  on  the 
type  of  animals  at  the  operation:  One 
subcategory  established  requirements 
for  ducks  only;  the  second  subcategory 
established  identical  ELG  requirements 
for  CAFOs  with  horses,  sheep,  slaughter 
steers  and  heifers  (including  veal 
calves),  dairy  cattle,  chickens,  turkeys, 
and  swine. 

Today's  rule  establishes  EIX^s  based 
on  segregating  the  animal  sectors  into 
foiu  different  subcategories.  The  ELG 
regulations  at  Part  412,  Subpart  A  now 
apply  only  to  Large  CAFOs  with  horses 
and  sheep,  but  the  ELG  requirements  for 
these  operations  remain  unchanged  by 
todays  rule.  Part  412,  Subpart  B 
continues  to  apply  only  to  CAFOs  vdth 
at  least  5,000  ducks  and  these 
requirements  also  remain  unchanged  by 
today's  rule.  Today's  rule  segregates  thft 
remaining  animal  types  covered  by  the 
ELGs  into  two  additional  subcategories. 
Part  412,  Subpart  C  applies  to  Large 
CAFOs  with  dairy  or  beef  cattle  other 
than  veal  (heifer  operations  are  covered 
by  this  subpart),  and  Part  412,  Subpart 
D  applies  to  Large  CAFOs  with  swine, 
veal,  or  poultry.  EPA  developed  these 
subcategories  to  better  reflect 
similarities  in  production  and  waste 
management  practices  among  the 
operations  grouped  together. 

The  operations  in  Subpart  C 
predominantly  use  production  and 
waste  management  practices  that  differ 


substantially  from  those  practices  used 
at  operations  in  Subpart  D.  Large  swine, 
poultry,  and  veal  calf  operations 
predominantly  maintain  their  animals 
in  confinement  housing  as  opposed  to 
the  open  outdoor  lots  used  at  the  vast 
majority  of  large  beef  feedlots,  heifer 
operations,  and  dairies  (while  dairy 
cattle  at  many  dairies  spend  much  of 
their  time  indoors  either  in  the  milking 
parlor  or  in  bams,  most  dairy  cattle  also 
have  access  to  outdoor  areas  similar  in 
many  respects  to  the  outdoor  areas  at 
beef  feedlots).  The  open  outdoor  lots 
present  at  beef  feedlots  expose  large 
areas  to  precipitation,  necessitating  the 
ability  to  collect  storm  water  runoff  in 
retention  ponds.  Heifer  operations 
(other  than  those  that  are  pasture-based) 
are  configured  and  operated  in  a  maimer 
very  similar  to  beef  feedlots,  and  thus 
have  very  similar  waste  management 
practices.  Dairies  also  fi^uently  keep 
animals  in  open  areas  for  some  period 
of  time,  whether  it  is  simply  the 
pathway  from  the  bam  to  the  milk 
house  or  an  open  exercise  lot.  Storm 
water  nmoff  from  these  open  areas  must 
be  collected  in  addition  to  any  storm 
water  that  contacts  food  or  silage.  As  is 
the  case  for  beef  feedlots  and  heifer 
operations,  the  mnoff  volume  from  the 
exposed  areas  is  a  function  of  the  size 
of  the  area  where  the  cattle  are 
maintained,  and  the  amoimt  of 
precipitation. 

Because  swine,  poultry,  and  veal 
calves  are  predominantly  maintained  in 
confinement  housing,  the  waste 
management  practices  at  Large  CAFOs 
covered  by  Subpart  D  differ 
substantially  from  the  practices  at 
Subpart  C  operations.  'These 
confinement  operations  are  able  to 
manage  manure  largely  in  a  relatively 
dry  form,  or  contain  liquid  wastes  in 
storage  structures  such  as  lagoons, 
tanks,  or  underhouse  pits.  Broiler  and 
turkey  operations  generate  a  dry  maniue 
which  can  be  kept  covered  either  under 
a  shed  or  with  tarps.  Laying  hen 
operations  with  dry  manure  handling 
practices  usually  store  manure  below 
the  birds'  cages  and  inside  the 
confinement  building.  Nearly  all  swine, 
veal,  and  poultry  operations  confine 
their  animals  under  roof,  avoiding  the 
use  of  open  animal  confinement  areas 
that  generate  large  voliunes  of 
contaminated  storm  water  runoff.  These 
Subpart  D  operations  differ  most 
notably  from  Subpart  C  operations  in 
that  they,  in  most  cases,  do  not  have  to 
manage  the  large  volumes  of  storm 
water  runoff  that  must  be  collected  at 
Subpart  C  operations.  While  Subpart  D 
operations  that  manage  wastes  in 
uncovered  lagoons  must  be  able  to 


accommodate  precipitation,  they  are 
largely  able  to  divert  uncontaminated 
storm  water  away  from  the  lagoons  and 
minimize  the  volume  of  wastes  they 
must  manage. 

The  statutory  factors  considered  as  a 
basis  for  subcategorization  are  discussed 
in  Section  rV.C.2.f  of  the  preamble  and 
in  the  Technical  Development 
Dbcum^. 

b.  What  are  the  land  application 
effluent  guidelines  for  all  Large  CAFOs 
covered  by  Subparts  C  and  D  (beef, 
dairy,  heifer,  swine,  poultry,  and  veal)? 
The  ELGs  described  in  this  section 
apply  to  all  Large  CAFOs  covered  by 
Part  412,  Subpart  C  (beef,  dairy,  and 
heifer)  and  Subpart  D  (swine,  poultry, 
and  veal).  These  BPT,  BCT,  BAT,  and 
NSPS  requirements  are  being 
established  for  the  reasons  discussed 
below  in  this  section,  and  consistent 
with  the  factors  for  consideration  imder 
the  Clean  Water  Act,  as  discussed  in 
Sections  II.A.2  and  IV.C.2.f  of  this 
preamble.. 

Today's  final  mle  establishes 
requirements  to  ensure  the  proper 
application  of  manure,  litter,  and  other 
process  wastes  and  wastewaters  to  land 
under  the  control  of  Large  CAFOs.  The 
ELGs  established  by  this  rule  require 
Large  CAFOs  to  prepare  and  implement 
a  site-specific  nutrient  management 
plan  (described  in  detail  in  Section 
IV.C.3),  for  manure,  litter,  and  other 
process  wastewater  applied  to  land 
imder  their  ownership  or  operatitftial 
control.  In  addition  to  preparing  the 
site-specific  nutrient  management  plan, 
and  the  recordkeeping  and  reporting 
requirements  described  in  Section  IV.D, 
Large  CAFOs  need  to  conduct  the 
following  land  application  BMPs  and 
Can  use  other  BMPs  that  assist  in 
complying  with  the  ELGs: 

•  Land-apply  manure,  litter,  and 
other  process  wastewaters  in  accordance 
with  a  nutrient  management  plan  that 
establishes  application  rates  for  each 
field  based  on  the  technical  stand^ds 
for  nutrient  management  established  by 
the  Director. 

•  Collect  and  analyze  manure,  litter, 
and  other  process  wastewaters  annually 
for  nutrient  content,  including  nitrogen 
and  phosphorus. 

•  At  least  once  every  five  years, 
collect  and  analyze  representative  soil 
samples  for  phosphoms  content  bom  all 
fields  where  manure,  litter,  and  other 
process  wastewaters  are  applied. 

•  Maintain  a  setback  area  within  100 
feet  of  any  down-gradient  surface 
waters,  open  tile  line  intake  structures, 
sinkholes,  agricultvual  well  heads,  or 
other  conduits  to  siuface  waters  where 
manure,  litter,  and  other  process 
wastewaters  are  not  applied.  As  a 


compliance  alternative,  the  CAFO  may 
elect  to  establish  a  35-foot  vegetated 
buffer  where  manure,  litter,  or  other 
process  wastewaters  are  not  applied.  For 
further  flexibility  the  CAFO  may 
demonstrate  to  the  permitting  authority 
that  a  setback  or  vegetated  buffer  is 
unnecessary  or  may  be  reduced. 

•  Periodically  conduct  leak 
inspections  of  equipment  used  for  land 
application  of  manure,  litter, W  process 
wastewater.  •' 

•  Maintain  on-site  the  records 
specified  in  40  CFR  412.37(c).  These 
records  must  be  made  available  to  the 
permitting  authority  and  the  Regional 
Administi^or,  or  his  or  her  designee, 
for  review  upon  request.  Records  must 
be  maintained  for  5  years  from  the  date 
they  are  created. 

Today's  rule  requires  Large  CAFOs  to 
detennine  and  implement  site-specific 
nutrient  application  rates  that  are 
consistent  with  the  technical  standards 
for  nutrient  management  established  by 
the  permitting  authority.  Permitting 
authorities  have  discretion  in  setting 
technical  standards  that  minimize 
phosphorus  and  nitrogen  transport  to 
surface  water.  Technical  standards  for 
nutrient  management  should 
appropriately  balance  the  nutrient  needs 
of  crops  and  potential  adverse  water 
quality  impacts  in  establishing  methods 
and  criteria  for  determining  appropriate 
application  rates.  The  permitting 
authority  may  use  the  USDA  Natiu-al 
Resource  Conservation  Service  (NRCS) 
Nutrient  Management  Conservation 
Practice  Standard,  Code  590,  or  other 
appropriate  technical  standards,  as 
guidance  for  development  of  the       -^-^ 
applicable  technical  standard.  The 
current  NRCS  Nutrient  Management 
technical  standard  describes  three  field- 
specific  risk  assessment  methods  to 
determine  whether  the  land  application 
rate  is  to  be  based  on  nitrogen  or 
phosphorus,  or  whether  land 
application  is  to  be  avoided.  These  three 
methods  are:  (1)  Phosphorus  Index;  (2) 
Soil  Phosphoms  Threshold  Level;  and 
(3)  Soil  Test  Phosphoms  Level.  The 
permitting  authority  has  the  discretion 
to  determine  which  of  these  three 
methods,  or  other  State-approved 
altemative  method,  is  to  be  used. 

"The  field-specific  risk  assessment 
provides  CAFOs  with  the  information 
needed  to  determine  if  manure  nutrients 
should  be  applied  at  a  nitrogen  or 
phosphoms  application  rate,  or  if  no 
maniu-e  application  is  appropriate.  In 
today's  mle,  EPA  clarifies  that  CAFOs 
'  may  apply  conservation  practices,  best 
management  practices,  or  management 
activities  to  their  land  application  areas, 
which  in  aggregate  may  reduce  field 
vulnerability  to  off-site  phosphoms 
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transport  to  surface  waters.  This  may 
<.  reduce  the  fleld-specific  risk  rating  to  a 
level  consistent  with  manure 
application  at  a  nitrogen  rate  in 
accordance  with  the  technical  standard 
established  by  the  Director. 

When  establishing  technical 
standards  for  nutrient  management,  the 
permitting  authority  also  shall  include 
appropriate  flexibilities  for  any  CAFO  to 
implement  nutrient  management 
practices  to  comply  with  the  standards. 
Flexibilities  should  include 
consideration  of  multi-year  phosphorus 
application  (also  called  phosphorus 
banking)  on  fields  that  do  not  have  a 
high  potential  for  phosphorus  runoff  to 
surface  water,  implementation  of 
phosphorus-based  nutrient  management 
phased-in  over  time,  and  other 
components  as  determined  appropriate 

by  the  Director. 

EPA  recognizes  that,  under  some 
conditions.  CAFOs  may  experience 
practical  difficulties  in  applying  manure 
nutrients  to  fields  at  a  low  phosphorus 
rate.  Application  equipment  at  some 
CAFOs  may  be  unable  to  deliver  the 
small  phosphorus  amount  needed  by 
crops  in  a  single  year.  Thus.  EPA  is 
clarifying  in  this  rule  that  CAFOs  may 
elect  to  use  a  multi-year  phosphorus 
application  rate  in  accordance  with  the 
technical  standards  established  by  the 
Director.  A  multi-year  approach  allows 
a  single  application  of  phosphorus 
applied  as  manure  at  a  rate  equal  to  the 
recommended  phosphorus  application 
rate  or  estimated  phosphorus  removal  in 
harvested  plant  biomass  for  the  crop 
rotation  or  multiple  years  in  the  crop 
sequence.  Crop  rotations  may  vary  in 
length  depending  on  the  crops 
produced,  ggographic  area,  and  other 
site-specific  conditions.  For  example,  a 
two-year  rotation  may  be  common  in 
some  areas,  while  a  three-year  rotation 
may  be  more  common  in  others. 
Rotations  involving  grains  or  hays,  such 
as  alfalfa,  may  run  for  five  or  more 
years.  In  other  instances,  crops  are 
produced  in  a  continuous  cycle.  Many 
wastewater  spray  fields  are  permanently 
in  hay  and  grasses.  In  practice,  multi- 
year  phosphorus  applications  typically 
would  be  based  on  applying  manure 
nutrients  at  a  rate  achievable  with  a 
CAFOs  application  equipment,  and 
determining  the  removal  rate  in  order  to 
calculate  the  length  of  time  until  the 
next  manure  nutrient  application 
window.  Thus,  multi-year  applications 
may  provide  the  phosphorus  needed  for 
a  few  to  many  years.  The  field  would 
not  receive  additional  phosphorus 
applications  until  the  amount  applied  in 
the  single  year  had  been  removed 
through  plant  uptake  and  harvest. 
However,  under  any  multi-year 


application,  the  rate  at  which  manure 
nutrients  are  applied  would  not  exceed 
the  annual  nitrogen  reconunendation  of 
the  year  of  application.  Nor  would 
application  be  made  on  sites  determined 
inappropriate  based  on  a  high  potential 
for  phosphorus  runoff  to  surface  water. 
The  appropriateness  of  multi-year 
phosphorus  application  would  be  based 
on  a  field-specific  risk  assessment  in 
accordance  with  the  technical  standard 
established  by  the  Director. 

What  did  EPA  propose?  The  proposed 
rule  included  ELGs  that  would  have 
required  CAFOs  to  develop  and  submit 
a  certified  Permit  Nutrient  Plan,  which 
would  be  reviewed  annually  and 
recertified  every  fiye  years,  and  would 
have  limited  manure  spreading  on  all 
land  owned  or  under  the  operational 
control  of  the  CAFO  to  the  nitrogen- 
based  rate,  unless  soil  or  other  field 
conditions  at  the  CAFO  warranted 
limiting  the  application  rate  to  the  more 
stringent  phosphorus-based  rate.  EPA 
also  proposed  to  require  a  series  of  land 
application  BMPs.  including  those 
listed  above  in  this  section  of  the 
preamble. 

What  were  the  key  comments?  EPA 
received  a  number  of  comments 
supporting  the  type  and  frequency  of 
manure,  litter,  process  wastewater,  and 
soil  sampling.  Some  conunenters  were 
opposed  to  establishing  the  proposed 
phosphorus-based  standard  in  nutrient 
management  plans,  while  other 
conunenters  stated  that  EPA  should 
establish  phosphorus-based  standards 
for  all  CAFOs,  In  addition,  some 
conunenters  were  opposed  to  the 
inclusion  of  specific  manure,  litter,  or 
wastewater  application  rates  in  NPDES 
permits,  but  supported  the  development 
of  site-specific  rates  in  a  nutrient 
management  plan. 

EPA  received  many  comments  on  the 
requirement  to  prohibit  land  application 
of  manure,  litter,  and  other  process 
wastewaters  within  a  100- foot  setback. 
Some  commenters  supported  the  100- 
foot  setback;  however,  the  majority  of 
commenters  expressed  opposition  to 
establishment  of  a  setback,  in  many 
cases  stating  that  the  setback  restriction 
will  unnecessarily  reduce  the  available 
acreage  for  manure  application  and  will 
be  costly  to  implement  because  of  its 
inflexibility.  The  commenters  also 
stated  that  it  should  be  left  tp  States  or 
a  nutrient  management  planner  to 
determine  whether  a  setback  or 
vegetated  buffer  is  warranted,  and  to 
determine  the  size  of  such  areas.  The 
proposed  rule  considered  allowing 
CAFOs  to  establish  a  35-foot  vegetated 
buffer  strip  as  an  alternative  to  the  100- 
foot  setback.  Many  commenters  were  in 
favor  of  an  approach  that  offers 


flexibility  to  the  CAFO  and  to  the 
nutrient  management  planner  to 
incorporate  site-specific  considerations 
while  utilizing  the  maximum  amount  of 
manure  nutrients  on  site.  They 
suggested  that  in  cases  where  the 
operation  can  demonstrate  that  maniure 
application  will  not  affect  surface  water, 
such  as  when  application  occurs  down- 
gradient  of  the  surface  water,  no  setback 
or  buffer  should  be  required. 

The  SBAR  Panel  noted  the  high  cost 
of  phosphorus-based  application 
relative  to  nitrogen-based  application 
and  supported  EPA's  intent  to  require 
the  use  of  a  phosphorus-based 
application  rates  only'where  determined 
necessary  based  on  field-specific 
conditions.  According  to  the  SBAR 
Panel,  if  the  soil  is  not  phosphorus- 
limited,  then  nitrog6n-based  application 
should  be  allowed.  The  SBAR  Panel 
recommended  that  EPA  consider 
leaving  the  determination  of  whether  to 
require  the  use  of  phosphorus-based 
rates  to  BPJ  and  that  EPA  work  with 
USDA  in  exploring  such  an  approach. 

Rationale.  The  nutrient-based 
limitations  in  this  rule  will  reduce  the 
discharge  of  nitrogen,  phosphorus,  and 
other  pollutants  in  field  runoff  by 
restricting  the  amount  of  maniu«,  litter, 
and  other  process  wastewaters  that  may, 
be  applied  to  the  amount  that  is 
appropriate  for  agricultural  purposes, 
according  to  technical  standards 
established  by  the  permitting  authority. 
Application  of  manure,  litter,  and  other 
process  wastewaters  in  excess  of  the 
crop's  nutrient  requirements  increases 
the  pollutant  runoff  from  fields  because 
the  crop  does  not  need  these  nutrients, 
increasing  the  likelihood  of  their  being 
released  to  the  environment.  In  many 
cases,  the  application  of  manure  at  a 
nitrogen-based  rate  is  consistent  with 
appropriate  agricultural  utilization  of 
nutrients.  Soils  are  able  to  retain  the 
amounts  of  phosphorus  that  would  be 
applied,  or  other  site-specific  conditions 
(e.g.,  the  types  of  conditions  assessed 
through  the  phosphorus  index 
approach)  are  such  that  the  runoff  of 
phosphorus  and  other  pollutants  or  the 
likelihood  of  the  pollutants  reaching 
surface  waters  are  adequately 
controlled. 

However,  allowing  all  manure  to  be 
spread  at  the  nitrogen-based  application 
rate  may  not  always  ensure  appropriate 
agricultiual  utilization  of  nutrients.  In 
areas  that  have  high  to  very  high 
phosphorus  buildup  in  the  soils, 
allowing  continued  application  at  a 
nitrogen-based  rate  could  allow  for 
continued  discharge  of  phosphorus  from 
the  CAFO's  cropland  and  consequently 
may  not  adequately  control  phosphorus 
discharges  from  these  areas.  In  addition. 


EPA  believes  that  in  some  instances 
phosphorus  levels  in  soils  are  so  high, 
or  site-specific  conditions  [e.g.,  highly 
erodible  soils)  are  such  that  any 
application  of  manure,  litter,  or  other 
process  wastewaters  would  be 
inconsistent  with  appropriate 
agricultural  utilization  of  nutrients  and 
would  lead  to  excessive  levels  of 
nutrients  and  other  pollutants  in  runoff. 
EPA  expects  that  these  factors  will  be 
taken  into  account  as  State  permitting 
authorities  develop  appropriate 
technical  standards  for  the  land 
application  of  manure  by  CAFOs. 

The  trace  metals  present  in  animal 
wastes,  when  applied  to  fields  at  either 
nitrogen-  or  phosphorus-based  rates,  are 
made  available  to  plants  in  sufficient 
quantities  that  they  provide  many  of  the 
micronutrients  necessary  for  proper 
plant  growth.  Excessively  high  levels  of 
these  trace  metals,  however,  can  inhibit 
plant  growth.  By  limiting  manure 
applications  to  the  nitrogen-  or 
phosphorus-based  rate.  CAFOs  will  also 
be  limiting  the  rate  at  Which  metals  are 
applied  to  fields  and  thus  reduce  the 
potential  for  applying  excessive 
amounts  of  the  trace  metals. 

Nitrogen-based  application  rates  are 
generally  based  on  the  following  factors: 
(1)  The  nitrogen  requirement  of  the  crop 
to  be  grown  based  on  the  operation's 
soil  type  and  crop;  and  (2)  realistic  crop 
yields  that  reflect  the  yields  obtained  for 
the  given  field  in  prior  years  or,  if  not 
available,  from  yields  obtained  for  the 
same  crop  at  nearby  farms  or  county 
records.  Once  the  nitrogen  requirement 
for  the  crop  is  established,  the  manure 
application  rate  is  generally  determined 
by  subtracting  any  other  soiuces  of 
nitrogen  available  to  the  crop  from  the 
crop's  nitrogen  requirement.  These 
other  sources  of  nitrogen  can  include 
residual  nitrogen  in  the  soil  from 
previous  applications  of  organic 
nitrogen,  nitrogen  credits  from  previous 
crops  of  legumes  and  crop  residues,  or 
applications  of  conUnercial  fertilizer, 
irrigation  water,  and  biosolids. 
Application  rates  are  based  on  the 
nitrogen  content  in  the  memiu-e  and 
should  also  account  for  application 
methods,  such  as  incorporation,  and 
other  site-specific  practices. 
Phosphorus-based  application  rates 
generally  take  into  account  the 
phosphorus  requirements  of  the  crop,  as 
well  as  the  amount  of  phosphorus  that 
will  be  removed  from  the  field  when  the 
crop  is  harvested.  EPA  expects  that 
State  standards  will  generally  provide 
CAFOs  the  flexibility  to  determine, 
separately  for  each  field,  whether 
manure  is  to  be  applied  at  the  nitrogen- 
or  the  phosphorus-based  application 
rate.  Thus.  EPA  expects  that  as  the  ELG 


requirements  are  implemented,  some 
CAFOs  will  be  able  to  apply  maniue  at 
the  nitrogen-based  rate  for  all  of  their 
fields;  some  CAFOs  will  be  limited  to 
the  phosphorus-based  rate  on  all  of  their 
fields;  and  the  remaining  CAFOs  will 
have  some  fields  that  are  limited  to  the 
phosphorus-based  rate  and  some  fields 
where  maniue  can  be  applied  at  the 
nitrogen-based  rate.  In  making  these 
field-specific  determinations,  CAFOs 
must  use  the  method  authorized  by  the 
permitting  authority. 

Today's  rule  specifies  that  manure, 
litter,  or  other  process  wastewaters  are 
not  to  be  applied  within  100  feet  of  any 
down-gracUent  surface  waters,  open  tile 
line  intake  structures,  sinkholes, 
agricultural  well  heads,  or  other 
conduits  to  surface  waters.  As  a 
compliance  alternative  to  the  100-foot 
setback,  the  CAFO  may  elect  to  establish 
a  35-foot  vegetated  buffer  where 
application  of  manure,  litter,  and  other 
process  wastewaters  are  not  applied;  or 
may  demonstrate  to  the  permitting 
authority  that  a  setback  or  vegetated 
buffer  is  unnecessary  or  may  be  reduced 
because  implementation  of  alternative 
conservation  practices  or  site-specific 
conditions  will  provide  pollutant 
reductions  equivalent  to  or  better  than 
the  reductions  that  would  be  achieved 
by  the  100-foot  setback. 

A  setback  is  an  area  where  manure, 
litter,  or  other  process  wastewaters  are 
not  applied,  but  crops  may  continue  to 
be  grown.  The  transport  of  nutrients  and 
other  pollutants  in  manure  to  surface 
waters  and  the  rate  at  which  transport 
occurs  is  dependent  on  the  land  use, 
geography,  topography,  climate,  amount 
and  method  of  manure  application,  and 
the  nature  and  density  of  vegetation  in 
the  area.  The  setback  achieves  pollutant 
reductions  by  increasing  the  distance 
pollutants  from  the  land  application  of 
manure,  litter,  or  other  process 
wastewaters  have  to  travel  to  reach 
surface  waters.  The  setback 
requirements  established  by  this  rule 
will  minimize  the  potential  nmoff  of 
pathogens,  hormones  such  as  estrogen, 
and  metals  and  reduce  the  nutrient  and 
sediment  runoff. 

Because  a  setback  may  not  be  the 
most  cost-effective  practice  to  control 
runoff  in  all  cases,  this  rule  includes  a 
compliance  alternative  that  allows  the 
CAFO  to  establish  a  35-foot  vegetated 
buffer  in  lieu  of  the  100-foot  setback  A 
vegetated  buffer  is  a  permanent  strip  of 
dense  perennial  vegetation,  where  no 
crops  are  grown,  that  slows  nmoff, 
increases  water  infiltration,  absorbs 
nutrients,  and  traps  pollutants  bound  to 
sediment.  The  vegetated  buffer  is  more 
effective  (on  a  per-foot  of  width  basis) 
than  the  setback  at  reducing  pollutant 


runoff,  therefore  the  compliance 
alternative  allows  the  buffer  width  to  be 
smaller  than  the  setback.  Both 
approaches  are  expected  to  achieve 
comparable  pollutant  reductions.  (EPA 
decided  not  to  require  all  fields 
receiving  manure,  litter,  or  other  process 
wastewaters  to  have  a  vegetated  buffer 
because  that  would  unnecessarily 
require  CAFOs  to  take  that  portion  of 
the  cropland  out  of  production.) 

The  setback  requirements  included  in 
today's  rule  contain  an  additional 
compliance  alternative  that  allows  the 
CAFO  to  implement  alternative 
conservation  practices  that  will  provide 
pollutant  reductions  equivalent  to  or 
better  than  the  100-foot  setback.  In  some 
cases,  the  CAFO  may  be  able  to 
demonstrate  to  the  permitting  authority 
that  no  setback  is  necessary  based  on 
Site-specific  conditions,  such  as  when 
the  siuface  water  is  located  up-gradient 
from  the  area  of  manure  application. 

Manure  must  be  sampled  at  least  once 
per  year  and  analyzed  for' its  nutrient 
content,  including  nitrogen  and 
phosphorus.  EPA  believes  that  annual 
sampling  of  manure  is  the  minimum 
frequency  to  provide  the  necessary 
nutrient  content  on  which  to  establish 
the  appropriate  application  rate.  The 
nutrient  composition  of  manure  varies 
widely  among  farms  because  of 
differences  in  animal  species  and 
management,  and  manure  storage  and 
handling  practices.  The  only  method 
available  for  determining  the  actual 
nutrient  content  of  manure  for  a 
particular  operation  is  laboratory 
analysis.  If  die  CAFO  applies  its  maniue 
more  frequently  than  once  per  year,  it 
may  choose  to  saihple  the  manure  more 
frequently.  Sampling  the  manure  as 
close  to  the  time  of  application  as 
practical  provides  the  CAFO  with  a 
better  measure  of  the  nitrogen  content  of 
the  manure.  Generally,  nitrogen  content 
decreases  through  volatilization  during 
manure  storage  when  the  manure  is 
exposed  to  air.  All  CAFOs  must  collect 
and  analyze  soil  samples  for 
phosphorus  at  least  once  every  5  years 
from  all  fields  under  their  control  that 
receive  maniu^.  Soil  tests  are  an 
important  tool  to  determine  the  crop 
phosphorus  needs  and  to  determine  the 
optimum  application  rate.  Crop  rotation 
cycles  vary,  and  State  programs  require 
soil  sampling  at  varying  frequencies  that 
in  many  cases  are  tied  to  the  soil  type. 
EPA  requires  soil  sampling  at  least  once 
every  5  years  to  correspond  with  the 
permit  cycle  for  CAFOs.  although  States 
may  require  more  frequent  sampling. 
Without  manure  and  soil  analyses. 
CAFOs  might  apply  more  commercial 
fertilizer  than  is  needed  or  spread  too 
much  manure  on  their  fields.  Either 
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practice  can  result  in  overfertilization, 
affecting  crop  yields  and  increasing  the 
pollutant  runoff  from  fields. 

Records  of  the  application  of  manure 
and  wastewater  must  be  maintained  on 
site.  These  records  are:  (1)  The  expected 
crop  yields:  (2)  the  date  manure,  litter, 
or  process  wastewater  is  applied  to  each 
Held;  (3)  the  weather  conditions  at  the 
time  of  application  and  24  hours  before 
and  after  application;  (4)  test  methods 
used  to  sample  and  analyze  manure, 
litter,  process  wastewater,  and  soil;  (5) 
results  from  manure  and  soil  sampling; 
(6)  explanation  of  the  basis  for 
determining  manure  application  rates, 
as  provided  in  the  technical  standards 
established  by  the  Director;  (7)  the 
calculations  showing  the  total  nitrogen 
and  phosphorus  to  be  applied  to  each 
field,  including  sources  other  than 
manine,  litter,  or  process  wastewater; 

(8)  total  amount  of  nitrogen  and 
phosphorus  actually  applied  to  each 
Held,  including  documentation  of 
calculations  of  the  total  amoimt  applied; 

(9)  the  method  used  to  apply  the 
manure,  litter,  or  process  wastewater; 
and  (10)  dates  of  manure  application 
equipment  inspection.  Crop  yields  and 
the  manine  and  soil  testing  data,  as  well 
as  records  on  applications  conducted  in 
previous  years,  are  used  to  determine 
whether  to  apply  manure  on  a  nitrogen 
or  phosphorus  basis  and  the  amount  of 
nutrients  to  be  applied.  The  CAFO  and 
the  permitting  authority  will  use  the 
remaining  land  application  records  to 
track  the  amount  of  nutrients  applied 
and  to  ensure  that  application  occurs 
consistent  with  the  nutrient 
management  plan. 

EPA  believes  the  land  application 
rates,  the  100- foot  setback  (or  the  use  of 
equivalent  practices  authorized  by  the 
compliance  alternative),  and  the  other 
land  application  BMPs  included  in  this 
rule  will  ensure  that  manure,  litter,  and 
other  process  wastewaters  are  applied  in 
a  manner  consistent  with  appropriate 
agricultural  utilization  of  the  nutrients 
in  manure,  litter,  and  other  process 
wastewaters.  Effluent  limitations  in  the 
form  of  BMPs  are  particularly  suited  to 
the  regulation  of  CAFOs.  For  many 
CAFOs,  controlling  discharges  to 
surface  waters  is  largely  associated  with 
controlling  storm  water.  Storm  water 
discharges  can  be  highly  intermittent, 
are  usually  characterized  by  very  high 
flows  occurring  over  relatively  short 
time  intervals,  and  carry  a  variety  of 
pollutants  whose  nature  and  extent  vary 
according  to  geography  and  local  land 
use.  Water  quality  impacts,  in  turn,  also 
depend  on  a  wide  range  of  factors, 
including  the  magnitude  and  duration 
of  rainfall  events,  the  time  period 
between  events,  soil  conditions,  the 


fraction  of  land  that  is  impervicrus  to 
rainfall,  other  land  use  activities,  and 
the  ratio  of  storm  water  discharge  to 
receiving  water  flow.  CAFOs  are 
required  to  apply  their  manure,  litter, 
and  other  process  wastewaters  to  land 
in  accordance  with  the  site-specific 
nutrient  management  practices  that 
ensure  appropriate  agricultural 
utilization  of  the  nutrients  in  the 
manure,  litter,  and  other  process 
wastewaters.  The  manure  provides 
nutrients,  organic  matter,  and 
micronutrients,  which  are  very 
beneficial  to  crop  production  when 
applied  appropriately.  The  amount  or 
rate  at  which  manure  can  be  applied 
that  ensures  appropriate  agricultural 
utilization  of  nutrients  varies  based  on 
site-specific  factors  at  the  CAFO.  These 
factors  include  the  crop  being  grown, 
the  expected  crop  yield,  the  soil  types 
and  soil  concentration  of  nutrients 
(nitrogen  and  phosphorus),  and  the 
amount  of  other  nutrient  sources  to  be 
applied.  For  these  reasons,  EPA  has 
determined  that  relying  exclusively  on 
numeric  ELGs  to  control  these 
discharges  is  infeasible.  EPA  has 
determined  that  the  BMPs  specified  in 
today's  rule  represent  the  minimum 
elements  of  an  effective  BMP  program 
and  are  necessary  to  control  point 
source  discharges  to  surface  water.  In 
this  rule,  EPA  is  promulgating  only 
those  BMPs  that  are  appropriate  on  a 
nationwide  basis,  while  giving  States 
and  permittees  the  flexibility  to 
determine  the  appropriate  practices  at  a 
local  level  to  achieve  the  effluent 
limitations.  The  BMPs  included  in  this 
rule  are  necessary  to  ensure  appropriate 
agricultural  utilization  of  nutrients  in 
manure,  litter,  and  other  process 
wastewater. 

EPA  rejected  establishing  national 
requirements  in  this  rule  that  would 
prohibit  manure  application  to  frozen, 
snow-covered,  or  satiuated  ground.  As 
envisioned,  the  prohibition  considered 
(but  also  rejected)  at  the  time  of 
proposal  would  have  required  CAFOs  to 
install  sufficient  storage  capacity  to  hold 
manure  for  the  period  of  time  during 
which  the  ground  is  ttozen,  snow- 
covered,  or  satiu-ated.  According  to 
EPA's  analyses,  to  meet  such  a 
requirement  CAFOs  in  some  areas,  such 
as  northern  States,  would  need  to  be 
able  to  store  manure,  litter,  and  other 
process  wastewaters  for  up  to  270  days, 
depending  on  the  amount  of 
precipitation  and  severity  of  winter.  In 
practice,  such  a  prohibition  could  result 
in  some  facilities  needing  storage  to 
hold  manure  and  wastes  for  12  months 
to  allow  for  spreading  manure  at  times 


that  coincide  with  crop  growing 
periods. 

EPA  rejected  establishing  these 
requirements  in  the  final  ELGs  because 
pollutant  runoff  associated  with  the 
application  of  manure,  litter,  or  other 
process  wastewaters  on  frozen,  snow- 
covered,  or  saturated  ground  is 
dependent  on  a  number  of  highly  site- 
specific  variables,  including  climate  and 
topographic  variability,  distance  to 
surface  water,  and  slope  of  the  land. 
Such  variability  makes  it  difficult  to 
develop  a  national  technology-based 
standard  that  is  reasonable  and  does  not 
impose  unnecessary  cost  on  CAFO 
operators.  Further,  given  the  site- 
specific  nature  of  the  cropland  and 
runoff. characteristics,  quantifying  the 
pollutant  reduction  associated  with 
these  requirements  is  difficult  and 
imposing  such  requirements  through  a 
national  regulation  could  divert 
resources  from  other  technologies  and 
practices  that  are  more  effective. 
Therefore.  EPA  believes  that 
requirements  limiting  the  application  of 
manure,  litter,  or  other  process 
wastewaters  to  frozen,  snow-covered,  or 
saturated  ground  are  more  appropriately 
addressed  through  NPDES  permit  limits 
established  by  the  permitting  authority. 
Although  EPA  has  decided  not  to 
include  requirements  limiting  the 
application  of  manure,  litter,  or  other 
process  wastewaters  to  frozen,  snow- 
covered,  or  saturated  groimd  in  today's 
rule,  the  permitting  authority  retains  the 
authority  and  is  encouraged  to  include 
these  types  of  requirements  as 
technology-based  standards  using  BP)  in 
NPDES  permits  as  appropriate. 

EPA  is  establishing  provisions  at  40 
CFR  122.42(e)  for  permittir»g  authorities 
to  include  in  NPDES  permits  a 
requirement  for  the  CAFO  to  develop 
and  implement  a  nutrient  management 
plan.  Under  these  provisions,  NPDES 
permits  are  to  include  prohibitions, 
practices,  and  procedures  to  achieve 
compliance  with  40  CFR  part  412,  when 
applicable,  or  effluent  limitations  based 
on  BP)  when  40  CFR  part  412  does  not 
apply. 

As  discussed  above  in  this  section 
and  in  section  1V.C.3,  today's  rule 
requires  CAFOs  to  develop  and 
implement  a  nutrient  management  plan. 
For  Large  CAFOs,  this  requirement  is 
reflected  in  the  effluent  guideline  as  the 
BPT/BCT/BAT/NSPS  limitaUons  on 
land  application  discharges  (see  40  CFR 
412.4(c)).  Other  CAFOs  are  also  subject 
to  the  requirement  to  develop  and 
implement  a  nutrient  management  plan 
(see  40  CFR  122.42(e)(1)),  although  the 
permitting  authority  would  establish 
precise  elements  of  the  plan,  such  as 
manure  application  rates,  on  a  BPJ  basis. 


For  the  reasons  detailed  below,  EPA  has 
concluded  that  there  are  certain 
constraints,  including  currently 
insufficient  infrastructine  capacity,  that 
prevent  Large  CAFOs  (except  new 
sources)  from  bding  able  to  develop  and 
implement  the  land  application  BMPs, 
including  the  nutrient  management 
plan,  by  the  date  they  will  need  to  seek 
permit  coverage  imder  the  requirements 
of  this  rule.  Therefore,  the  ELGs 
promulgated  today  require  Large  CAFOs 
that  are  existing  sources  to  implement 
the  land  application  requirements  at  40 
CFR  412.3(c)  by  December  31,  2006 
because  that  is  the  date  when  EPA  is 
assiued  that  the  required  planning  is  in 
fact  available  to  the  large  number  of 
regulated  sources  and,  therefore, 
becomes  BPT/BCT/BAT.  (EPA  has 
similarly  concluded  that  Small  and 
Medium  CAFOs  subject  to  the  NPDES 
provisions  for  nutrient  management 
plans  also  will  be  unable  to  develop  and 
implement  a  nutrient  management  plan 
by  the  date  they  will  need  to  seek 
NPDES  permit  coverage  under  the 
requirements  of  this  rule,  for  reasons  of 
insufficient  infrastructure.  Therefore, 
EPA  is  requiring  Small  and  Medium 
CAFOs  that  are  existing  sources  to 
develop  and  implement  nutrient 
management  plans  by  December  31, 
2006.)  For  all  CAFOs  that  are  new 
soinces  (i.e.,  Large  CAFOs  constructed 
after  the  effective  date  of  this  rule),  the 
land  application  requirements  at  40  CFR 
412.4(c)  apply  iinmediately,  as 
discussed  further  below. 

Nutrient  management  plans  are 
complex  documents  and  their 
preparation  requires  knowledge  in  a 
number  of  areas.  To  adequately  address 
the  requirements  established  by  today's 
rule,  the  nutrient  management  plan 
should  be  prepared  by  individuals 
(either  CAFO  owners  and  operators,  or 
their  technical  consultants)  who  are 
competent  in  or  have  an  imderstanding 
of  a  number  of  technical  areas, 
including  soil  science  and  soil  fertility, 
nutrient  application  and  management, 
crop  production,  soil  and  manure 
testing  and  results  interpretation, 
fertilizer  materials  and  their 
characteristics.  BMPs  for  the 
management  of  nutrients  and  water,  and 
applicable  laws  and  regulations. 
Because  of  this,  EPA  believes  it  is 
reasonable  to  anticipate  that  many 
CAFOs  will  choose  to  acquire  the 
services  of  consultants  with  the 
technical  expertise  to  prepare  nutrient 
management  plans  and  make 
recommendations  regarding  the 
implementation  of  the  land  application 
BMPs  (e.g.,  whether  to  use  one  of  the 
authorized  compliance  alternatives  in 


lieu  of  the  setback  requirements;  options 
for  reducing  the  nutrient  content  of 
manure,  such  as  treatment  or  alternative 
feeding  strategies;  modifications  to 
cropping  strategies  and  land  application 
practices). 

Further,  while  the  provisions  of 
122.42(e)(1)  and  412.4(c)(1)  do  not 
specifically  require  nutrient 
management  plans  to  be  prepared  or 
reviewed  by  certified  experts,  EPA 
recognizes  that  USDA,  and  other 
organizations  such  as  the  American 
Society  of  Agronomy,  Crop  Science 
Society  of  America,  Soil  Science  Society 
of  America,  and  a  number  of  land  grant 
universities,  recommend  that  nutrient 
management  plans  be  prepared  by 
trained  and  certified  specialists.  USDA 
has  published  technical  guidance  that 
calls  for  the  development  of  CNMPs  and 
details  the  specific  components  and 
considerations  that  should  be  addressed 
during  CNMP  development.  The 
Unified  AFO  Strategy,  developed  jointly 
by  USDA  and  EPA,  defines  a  national 
objective  for  all  AFOs  to  develop 
CNMPs  toicnsure  appropriate 
agricultural  utilization  of  nutrients.  (The 
vast  majority  of  these  CNMPs  will  be 
developed  under  voluntary  programs.) 
EPA  is  not  requiring  CAFOs  to  use 
certified  experts  in  preparing  the 
nutrient  management  plans  and  is  not 
requiring  CAFOs  to  develop  CNMPs,  but 
the  regulatory  requirements  for  nutrient 
management  plans  are  designed  to 
dovetail  with  USDA  standards  for 
CNMPs  so  that  CAFOs  can  meet  EP%'s 
nutrient  management  plan  requirements 
and  USDA's  CNMP  objectives  in  a 
single  undertaking.  It  is  therefore 
reasonable  to  expect  that  many  CAFOs 
will  opt  to  have  their  nutrient 
management  plans  prepared  by  certified 
specialists,  an  outcome  that  EPA 
encourages. 

As  discussed  in  more  detail  below, 
EPA  interprets  Section  301(b)(2)  of  the 
CWA  to  require  that,  for  any  effluent 
guideline  promulgated,  or  any 
technology-based  limitation  established 
on  a  BPJ  basis,  after  March  31, 1989,  a 
discharger  must  achieve  immediate 
compliance. with  the  BPT/BCT/BAT 
effluent  limitations  upon  issuance  of  the 
discharger's  NPDES  permit.  With 
imposition  of  the  nutrient  management 
plan  requirement,  there  may  be  a  large 
number  of  CAFOs  that  are  all  trying  to 
develop  plans  at  the  same  time.  Yet, 
there  is  a  limited  pool  of  certified 
preparers  and  other  technical  experts 
that  are  available  nationwide  to  develop 
nutrient  management  plans  and  CNMPs. 
It  is  reasonable  to  recognize  that  Large 
CAFOs  (and  Small  and  Medium 
CAFOs),  along  with  AFOs,  could  be 
competing  for  the  services  of  the 


certified  preparers  and  other  technical 
experts.  EPA  estimates  there  are 
approximately  15,500  CAFOs,  including 
11,000  Large  CAFOs,  and  222,000 
AFOs.  AFOs  are  not  required  to  prepare 
CNMPs,  but  their  access  to  sources  of 
public  funds,  such  as  EQIP,  may  be 
contingent  on  their  adherence  to  NRCS 
technical  standards,  including 
preparation  of  a  CNMP.  Thus, 
additional  time  is  needed  for  « 

development  and  implementation  of  the 
plan. 

Another  aspect  that  prevents  CAFOs    • 
from  immediately  complying  with  the 
land  application  BMPs  is  the  need  for 
States  to  ensure  that  they  have 
established  appropriate  technical 
standards  that  CAFOs  will  use  to 
determine  the  appropriate  application 
rates  for  then  fields.  These  standards 
must  be  a  part  of  the  State  NPDES 
permitting  program  revisions  discussed 
in  Section  V.C  of  this  preamble.  In 
addition,  CAFOs  will  need  some  time  to 
determine  whether  they  have  sufficient 
cropland  for  applying  all  of  the 
nutrients  contained  in  the  manure, 
litter,  and  other  process  wastewaters 
that  they  generate.  If  they  determine  that 
they  have  excess  nutrients,  the  CAFOs 
will  need  to  identify  alternatives  for 
reducing  the  nutrient  content,  or  seek 
markets  for  the  excess  nutrients  such  as 
off-site  cropland,  centralized  processing 
facilities  (e.g.,  pelletizing  plants, 
centralized  anaerobic  digester-based 
power  generation  facilities),  or  other 
solutions.  These  activities  cannot 
logically  commence  imtil  the  CAFO  has 
developed  the  plan  and  knows  what  its 
allowable "manine  application  rate  is. 

EPA  considered  whether  CAFOs 
should  be  required  to  implement  certain 
elements  of  the  land  application  BMPs 
in  advance  of  preparing  a  nutrient 
management  plan,  but  rejected  doing  so 
because  the  elements  of  the  land 
application  BMPs  are  inseparably  linked 
together.  The  nutrient  management  plan 
is  the  tool  CAFOs  must  use  to  assess  soil 
and  other  field  conditions  at  their 
operation,  in  conjunction  with  maniu« 
characterization  data  and  crop  rotations 
and  yield  projections,  to  determine  the 
site-specific  nitrogen  or  phosphorus- 
based  rate  at  which  maniu^,  litter,  and 
other  process  wastewaters  are  to  be 
applied.  The  proper  application  rate  can 
not  be  reasonably  determined  without 
first  preparing  the  nutrient  management 
plan.  CAFOs  will  also  use  their  nutrient 
management  plan  to  inform  their 
decision  making  on  whether  to  comply 
with  the  provisions  at  412.4(c)(5)  by 
establishing  the  100-foot  setback  on 
then  fields  or  to  instead  select  one  of 
the  compliance  alternatives  authorized 
by  those  provisions.  EPA  has  also 
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determined  that  requiring  manure  and 
soil  sampling  and  the  record-keeping 
requirements  included  in  412.37(c)  in 
advance  of  preparing  and  implementing 
the  nutrient  management  plan  would 
impose  an  unnecessary  burden  on 
CAFOs  because,  in  the  absence  of  a 
nutrient  management  plan  that 
determines  the  appropriate  application 
rates,  ^ese  elements  will  not  directly 
establish  that  manure  will  be  applied  in 
a  manner  that  ensures  appropriate 
utilization  of  nutrients.  (Some  of  these 
actions,  such  as  manure  and  soil 
sampling,  may  well  be  undertaken  by 
the  CAFOs  as  they  develop  their 
nutrient  management  plans,  but  EPA 
determined  it  was  unnecessary  for  the 
regulation  to  impose  these  requirements 
in  advance  of  nutrient  nwnagement  plan 
development  and  implementation.) 

The  land  application  BMPs,  including 
the  requirement  to  develop  and 
implement  a  nutrient  management  plan, 
will  immediately  apply  to  all  Large 
CAFOs  who  commence  construction 
after  the  effective  date  of  this  rule  [i.e., 
new  sources).  Section  306(b)(1)(B) 
speciHes  that  new  source  performance 
standards  shall  become  eff'ective  upon 
promulgation.  New  sources  engage  in 
extensive  site  selection,  facility  design, 
and  construction  activities  prior  to 
commencing  operations.  Aspects 
addressed  during  this  phase  include 
location  considerations  (e.g.,  climate 
and  topographical  factors),  facility 
design  variables  to  optimize  the 
production  process,  and  waste 
management  considerations  including 
the  identification  of  optimal  waste 
handling  practices  (e.g..  waste  collection 
methods,  the  use  of  topographical 
elevation  changes  to  facilitate  waste 
handling)  and  disposal  options  (e.g.,  on- 
site  application  on  cropland,  shipment 
to  off-site  markets).  These  activities 
undertaken  by  new  sources  prior  to 
commencing  construction  are  highly 
technical  in  nature,  and  CAFOs  will 
typically  engage  the  services  of  a 
number  of  consultants.  While  CAFOs 
are  expected  to  engage  the  services  of 
technical  consultants  to  develop  the 
nutrient  management  plans  required  by 
this  rule,  the  analyses  embodied  within 
the  nutrient  management  plan  will  not 
significantly  add  to  the  scope  of 
analyses  new  sources  will  engage  in 
prior  to  commencing  operations. 

EPA  has  considerable  discretion 
imder  CWA  section  304(b)(2)  to 
determine  whether  and  when  a 
particular  technology  or  process  is  BPT, 
BCT,  or  BAT.  EPA  also  has  broad 
authority  to  interpret  CWA  section  301 . 
In  E.I.  du  Pont  de  Nemours  &■  Co.  v. 
Train.  430  U.S.  112  (1977),  the  Supreme 
Court  accorded  great  deference  to  EPA 


in  promulgating  effluent  limitations 
guidelines  as  regulations  under  section 
301,  noting  that  "(CWA  Section)  101(d) 
requires  us  to  resolve  any  ambiguity  on 
this  score  in  favor  of  the 
Administrator."  Id.  at  128.  The  Supreme 
Court  also  found  that  section  501(a) 
supports  EPA's  broad  use  of  its 
regulatory  authority  to  implement 
section  301.  Id.  at  132.  EPA  believes  that 
its  decision  to  promulgate  the  land 
application  BMPs,  including  the 
nutrient  management  plans,  with  a 
future  date  for  implementation  is 
authorized  by  sections  301  and  304. 
Section  301(b)(2)  in  particular  directs 
EPA  to  promulgate  ELGs  that,  within 
the  constraints  of  economic 
achievability,  "will  result  in  reasonable 
further  progress  toward  the  national 
goal  of  eliminating  the  discharge  of  all 
pollutants."  Section  301(b)(2)(A). 

EPA  is  aware  that  CWA  sections 
301(b)(2)(C)  &  (D)  require  ELGs  to  be 
achieved  "in  no  case  later  than  three 
years  after  the  date  such  limits  are 
promulgated  under  section  304(b).  and 
in  no  case  later  than  March  31, 1989." 
This  language  does  not  speak  to  the 
precise  question  EPA  confronts  here: 
whether  EPA  can  promulgate  ELGs  that 
are  phased  in  over  time.  In  this  case,  for 
the  reasons  discussed  above,  while  EPA 
believes  that  the  requirement  to  develop 
and  implement  a  nutrient  management 
plan  will  be  an  "available"  technology 
in  the  near  future,  it  is  not  now 
available  for  the  large  number  of  CAFOs 
subject  to  today's  rule.  For  this  reason, 
EPA  is,  in  essence,  today  promulgating 
what  will  be  the  available  technology 
for  the  future,  similar  to  what  the 
Agency  did  for  the  pulp  &  paper  effluent 
guideline.  See  63  FR  18604  (Apr.  15, 
1998).  EPA  is  specifying  the  future  date 
of  December  31,  2006  because  that  is  the 
date  by  which  it  predicts  that  sufficient 
capacity  and  capability  to  develop  and 
implement  a  nutrient  management  plan 
and  associated  BMPs  will  be  available  to 
the  great  number  of  regulated  sources. 
The  availability  of  technical  exfierts, 
including  certified  preparers,  is  a 
critically  important  component  of  the 
planning  requirement,  and  in  a  sense  is 
itself  the  technology  basis  for  that  BPT/ 
BCT/BAT  limitation.  The  Clean  Water 
Act  requires  compliance  with  a 
promulgated  ELG — e.g.,  to  develop  a 
nutrient  management  plan — only  once 
the  technology  ripens  as  the  basis  for 
that  ELG,  in  this  case  as  an  available 
technology.  While  EPA  is  promulgating 
the  nutrient  management  plan 
requirement  as  BPT/BCT/BAT  in  this 
rulemaking.  EPA's  record  indicates  that 
it  may  not  truly  be  available  for  the 


subcategory  as  a  whole  until  December 
31.  2006. 

*c.  What  are  the  production  area 
requirements  for  all  existing  and  new 
Large  beef,  dairy,  and  heifer  CAFOs 
(Part  412.  Subpart  C)?  Irttoday's  final 
rule,  consistent  with  the  1974  ELG 
regulation,  EPA  is  continuing  to 
establish  BMPs  for  the  CAFO 
production  area,  which  includes  the 
animal  confinement  areas  and  the 
manure  storage  and  contairunent  areas. 
These  BPT,  BCT,  BAT,  and  NSPS 
requirements  are  being  established  for 
the  reasons  discussed  in  this  section, 
and  consistent  with  the  factors  for 
consideration  under  the  Clean  Water 
Act.  as  discussed  in  Sections  I1.A.2  and 
IV.C.2.f  of  this  preamble. 

EPA  is  largely  retaining  the  current 
effluent  guidelines  that  apply  to  beef 
and  dairy  operations,  and  adding 
language  extending  these  requirements 
to  heifer-raising  operations.  These 
regulations,  which  are  codified  at  40 
CFR  Part  412,  Subpart  C,  prohibit  the 
discharge  of  manure,  litter,  and  other 
process  wastewaters,  except  for 
allowing  discharge  when  rainfall  causes 
an  overflow  from  a  facility  designed, 
maintained,  and  operated  to  contain  all 
manure,  litter,  and  process  wastewaters, 
including'  storm  water,  plus  nmoff  from 
the  25-year.  24-hour  rainfall  event.  In 
addition,  today's  rule  requires  Large 
CAFOs  to  comply  with  the  following 
BMPs: 

•  Perform  weekly  inspections  of  all 
storm  water  diversion  devices,  runoff 
diversion  structiu^s.  animal  waste 
storage  structures,  and  devices 
channeling  contaminated  storm  water  to 
the  wastewater  and  manure  storage  and 
containment  structure: 

•  Perform  daily  inspections  of  water 
lines,  including  drinking  water  or 
cooling  water  lines; 

•  Install  depth  markers  in  all  siuface 
and  liquid  impoundments  (e.g.,  lagoons, 
ponds,  tanks)  to  indicate  the  design 
volume  emd  to  clearly  indicate  the 
minimum  capacity  necessary  to  contain 
the  25-year,  24-hour  rainfall  event, 
including  additional  freeboard 
reqqirements; 

•  Correct  any  deficiencies  found  as  a 
result  of  daily  and  weekly  ins(>ections 
as  soon  as  possible; 

•  Do  not  dispose  of  mortalities  in 
liquid  maniue  or  process  wastewater 
treatment  systems,  and  mortalities  must 
be  handled  in  such  a  way  as  to  prevent 
discharge  of  pollutants  to  surface  water, 
unless  alternative  technologies 
implemented  under  alternative 
performance  standards  are  designed  to 
handle  mortalities;  and 

•  Maintain  on-site  a  complete  copy  of 
the  records  specified  in  40  CFR 


412.37(b)  and  (c).  These  records  must  be 
available  to  the  permitting  authority  and 
the  Regional  Administrator,  or  his  or  her 
designee,  for  review  upon  request. 
Records  must  be  maintained  for  5  years 
from  the  date  they  are  created. 
What  did  EPA  propose?  EPA 
proposed  to  establish  effluent  guidelines 
that  include  the  requirements 
promulgated  in  today's  rule,  and  that 
would  also  have  required  all  Large  beef 
and  dairy  CAFOs  (including  heifers)  to 
prevent  discharges  to  the  ground  water 
beneath  the  production  area  (animal 
confinement  areas,  maniue  stockpiles, 
and  impoundments)  where  there  is  a 
direct  hydrologic  coimection  to  surface 
waters. 

What  were  the  key  comments?  EPA 
received  numerous  comments  on  the 
proposed  inclusion  of  groimd  water 
monitoring  and  protection  requfrements 
for  beef  and  dairy  CAFOs.  Many 
commenters  opposed  the  proposed 
ground  water  requirements,  stating  that 
EPA  lacks  the  authority  to  regulate 
ground  water  contamination  in  this  rule 
and  that  the  cost  to  comply  with  the 
proposed  requfrements  would  threaten 
the  viability  of  these  operations.  The 
commenters  also  felt  that  EPA  would 
need  to  define  the  term  "direct 
hydrologic  connection  to  siuface  water" 
if  ground  water  requfrements  were  to  be 
implemented.  EPA  also  received 
conunents  supporting  the  inclusion  of 
ground  water  requirements  in  this  rule, 
arguing  that  individual  State  programs 
are  not  always  protective  of  these  types 
of  discharges. 

EPA  received  a  niunber  of  comments 
suggesting  the  rule  should  allow  for  less 
frequent  inspections  of  the  production 
area;  should  establish  effluent 
limitations  that  would  allow  CAFOs  to 
discharge  treated  maniue,  litter,  and 
process  wastewaters  (as  opposed  to  the 
requirements  in  the  1974  ELGs  based  on 
the  contairunent  of  these  wastes);  and 
shoiUd  allow  CAFOs  to  dispose  of 
mortalities  in  surface  impoundments 
designed  for  that  purpose.  Other 
commenters  stated  that  EPA  should 
retain  the  existing  zero  discharge 
requirement  established  by  the  1974 
ELGs  and  should  not  allow  CAFOs  to 
discharge  the  wastes  they  currently 
must  contain,  even  if  the  wastes  are 
treated  before  being  discharged. 

Rationale.  The  production  area 
requirements  established  today  for  Large 
beef.  dauy.  and  heifer  CAFOs  will 
provide  effective  control  of  discharges 
of  manure  and  other  process 
wastewaters  to  surface  water.  These 
requirements  are  widely  demonstrated 
as  achievable  and  are  in  use  at  most 
Nbeef,  dairy,  and  heifer  CAFOs  and  the 
containment  requfrements  included  in 


this  rule  have  been  applicable  to  Large 
CAFOs  since  they  were  promulgated  in 
the  1974  ELGs.  Furthermore.  USDA  and 
ASAE  cite  the  25-year,  24-hour  rainfall 
event  as  part  of  the  standard  to  which 
storage  structures  shoiUd  be 
constructed. 

CAFOs  must  properly  design,  operate, 
and  maintain  storage  structiues  to 
contain  all  manure,  litter,  and  process 
wastewater  including  the  runoff  fit)m  a 
25-year,  24-hour  rainfall  event.  The 
determination  of  the  necessary  storage 
volume  should  reflect  the  maximiun 
length  of  time  anticipated  between 
emptying  events.  The  design  storage 
voliune  must  reflect  maniue, 
wastewater,  and  other  wastes 
accumulated  during  the  storage  period; 
normal  precipitation  less  evaporation  on 
the  surface  area  during  the  entire  storage 
period;  normal  nmoff  from  the  facility's 
drainage  area  during  the  storage  period; 
25-year,  24-hour  precipitation  on  the 
surface  (at  the  required  design  storage 
volume  level)  of  the  facility;  25-year. 
24-hoiu  runoff  from  the  facility's 
drainage  area;  residual  solids  after 
liquids  have  been  removed;  necessary 
freeboard  (USDA's  Natiu-al  Resources 
Conservation  Service  (NRCS) 
recommends  a  minimiun  of  1  foot  of 
freeboard);  and.  in  the  case  of  freatment 
lagoons,  a  minimum  treatment  volume 
necessary  to  allow  anaerobic  treatment 
to  occur.  Additional  storage  may  also  be 
required  to  meet  management  goals  or 
other  regulatory  requirements,.  For 
example,  if  the  permitting  autbority 
needs  further  confrols  to  assiure 
compliance  with  site-specific  water  - 
quality  standards.  EPA  encoiuages 
CAFOs  to  consider  relevant  ASAE  and 
NRCS  standards  as  one  method  to 
ensure  appropriate  design  and 
construction. 

CAFOs  should  actively  operate  and 
maintain  the  maniue  storage  structure, 
including  solids  removal  or  dewatering 
when  appropriate,  to  retain  the  capacity 
for  the  25-year,  24-hour  rainfall  event. 
Recent  studies  suggest  proper  operation 
and  maintenance  will  prevent  most,  if 
not  all.  overflows  and  discharges  from 
manure  storage  areas.  One  recent  study 
from  Iowa  State  University  suggested  76 
percent  of  earthen  manure  structures 
lacked  appropriate  accompanying 
management  and  maintenance 
activities.  Another  study  in  North 
Carolina  stated  more  than  90  percent  of 
violations  were  attributed  to  operation 
and  management  deficiencies.  Other 
studies  also  list  typical  shortcomings  as 
including:  careless  transfer  of  manure  to 
application  equipment;  improper 
manure  agitation  practices;  inadequate 
controls"  to  prevent  burrowing  animals 
and  plants  from  eroding  the  storage 


berms  and  sidewalls;  lack  of  routine 
inspection  of  land  application  and 
dewatering  equipment  during  lagoon 
drawdown;  and  infreqjient  visual 
confirmation  of  adequate  freeboard. 
Therefore,  this  rule  establishes  certain 
record  keeping  requirements  that 
document  the  design  basis  for  the 
structures,  inspection  and  other 
maintenance  activities  related  to  the 
operation  of  the  structitfes,  and  any 
overflows  that  occur.  These  records  will 
help  the  CAFO  operator  to  demonstrate 
that  any  overflows  that  do  occur  are 
consistent  vvith  the  proper  operation 
and  maintenance  of  storage  structures 
designed  to  contain  all  process 
wastewater,  including  the  runoff  from  a 
25-year,  24-hour  rainfall  event. 

Although  most  CAFOs  afready  have 
containment  structures  properly  sized  to 
contain  thefr  process  wastes  and  the 
contributions  from  rainfall  up  to  a  25- 
year,  24-hour  rainfall  event,  many  of 
these  operations  are  not  properly 
maintaining  thefr  systems  to  retain  the 
capacity  for  such  a  rainfall  event. 
Therefore,  today's  rule  specifies  that 
surface  and  liquid  impoundments  (e.g., 
lagoons,  ponds,  and  tanks)  are  required 
to  have  depth  markers  installed.  The 
depth  marker  indicates  the  maximum 
volume  that  should  be  maintained 
under  normal  operating  conditions 
allowing  for  the,  volume  necessary  to 
contain  the  25-year,  24-hour  rainfall 
event.  Without  such  a  depth  marker,  a 
CAFO  operator  might  allow  lagoons  and 
other  impoundments  to  fill  to  a  level 
such  that  the  capacity  to  contain  the 
direct  precipitation  and  runoff  fi:om  a 
25-year,  24-hoiu-  rainfall  event  is  not 
maintained,  leading  to  overflows  that 
are  inconsistent  with  the  proper 
operation  and  meiintenance  of  the 
system.  In  additiMi,  closed  or  covered 
liquid  impoundments  are  required  to 
have  depth  markers  installed  to 
properly  maintain  these  storage  systems, 
such  that  dry  weather  discharges  do  not 
occur.  Depth  markers  are  necessary 
tools  that  allow  operators  to  actively 
manage  (e.g..  dewater,  remove  solids) 
the  liquid  levels  in  their  impoundments 
and  ensure  that  adequate  capacity  is 
retained  for  the  25-year,  24-hour  rainfall 
event.  Remote  sensors  can  also  be  used 
to  monitor  liquid  levels  in  lagoons  and 
impoundments.  This  sensor  technology 
can  be  used  to  monitor  changes  in 
liquid  levels,  either  rising  or  dropping 
levels.  These  sensors  can  also  trigger  an 
alarm  when  the  level  is  changing 
rapidly  or  when  the  liquid  level  has 
reached  a  critical  level.  The  alarm  can 
transmit  to  a  wireless  receiver  to  alert 
the  CAFO  owner  or  operator  and  can 
also  alert  the  permitting  authority.  The 
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advantage  of  this  type  of  system  is  the 
real-time  warning  it  can  provide  the 
CAFO  owner  or  operator  that  a  lagoon 
or  impoundment  is  in  danger  of 
overflowing.  It  can  provide  the  CAFO 
operator  an  opportunity  to  better 
manage  operations  and  prevent 
catastrophic  failures.  These  sensors  are 
more  expensive  than  depth  markers; 
however,  the  added  assurance  they 
provide  in  preventing  catastrophic 
failures  might  make  them  attractive  to 
some  operations. 

Today's  rule  prohibits  the  disposal  of 
dead  animals  in  any  liquid 
impoundments  or  lagoons  and  requires 
operations  to  handle  dead  animals  in 
ways  that  prevent  contributing 
pollutants  to  waters  of  the  United 
States,  except  as  provided  for  by 
alternative  performance  standards  using 
technologies  designed  to  handle 
mortalities.  Improper  disposal  of 
mortalities  can  lead  to  surface  or  ground 
water  contamination,  or  both,  as  well  as 
noxious  odors  and  the  potential  for 
disease  transmission  by  scavengers  and 
vermin.  Historically,  burial  was  the 
most  common  method  of  carcass 
disposal,  but  it  is  now  prohibited  in 
many  States.  By  prohibiting  the  disposal 
of  dead  animals  in  liquid 
impoundments,  this  rule  will  eliminate 
the  discharge  of  pollutants  from 
carcasses  in  overflows  and  in  the  runoff 
from  land  application  areas. 

Weekly  inspections  ensure  that  any 
storm  water  diversions  at  the 
production  area,  such  as  roof  gutters  or 
any  devices  that  channel  storm  water  to 
the  wastewater  and  manure  storage  and 
containment  structure,  arei  free  from 
debris.  Daily  inspections  of  the 
automated  systems  providing  water  to 
the  animals  ensure  they  are  not  leaking 
pr  spilling,  which  by  increasing  the  rate 
at  which  process  wastewater  is 
generated  can  lead  to  discharge  of 
pollutants  to  surface  water.  The  manure 
storage  or  treatment  facility  must  be 
inspected  weekly  to  ensure  structural 
integrity.  For  surface  and  liquid 
impoundments,  the  berms  must  be 
inspected  for  leaking,  seepage,  wind  or 
water  erosion,  excessive  vegetation, 
unusually  low  or  high  liquid  levels, 
reduced  freeboard,  depth  of  the  manure 
and  process  wastewater  in  the 
impoundment  as  indicated  by  the  depth 
marker,  and  other  signs  of  structural 
weakness.  EPA  believes  these 
inspections  are  necessary  to  ensure 
proper  maintenance  of  the  production 
area  and  prevent  discharges  of  manure, 
litter,  and  other  process  wastewater  to 
siuface  waters. 

Records  of  these  inspections  must  be 
maintained  on-site,  as  well  as  records 
documenting  any  problems  noted  and 


corrective  actions  taken,  the  design 
basis  for  the  structures,  and  the 
estimated  volume  of  any  overflows  that 
occur.  The  depth  of  all  liquid  manure 
storage  impoundments  must  be  noted 
during  each  week's  inspection. 
Production  area  inspection  data  allow 
operators  to  actively  manage  and 
maintain  their  surface  and  liquid 
impoundments  to  ensure  the  structural 
integrity  of  the  system  and  avoid 
catastrophic  failure  of  such  systems. 
These  records  also  assist  the  CAFO 
operator  to  minimize  discharges  to  the 
extent  possible  and  demonstrate  that 
any  overflows  that  do  occur  are 
consistent  with  the  proper  operation 
and  maintenance  of  storage  structures  to 
contain  all  process  wastewater 
including  the  runoff  from  a  25-year, 
24-hour  rainfall  event. 

As  with  the  land  application 
requirements,  effluent  limitations  in  the 
form  of  BMPs  are  particularly  suited  to 
the  regulation  of  CAFOs.  For  many 
CAFOs,  controlling  discharges  to 
surface  waters  is  largely  associated  with 
controlling  runoff  and  controlling 
overflows  from  manure  storage 
structures.  CAFO  runoff  can  be  highly 
intermittent  and  is  usually  characterized 
by  very  high  flows  occurring  over 
relatively  short  time  intervals.  Whether 
the  nmoff  or  overflow  will  lead  to  a 
discharge,  as  well  as  the  volume  of  ^y 
discharge  that  does  occur  and  the  nature 
of  the  pollutants  present  in  the 
discharge,  can  vary  substantially 
depending  on  the  operating  practices 
and  physical  characteristics  of  the 
operation  [e.g.,  paved  vs.  unpaved 
surfaces,  manure  handling  practices, 
climate,  amount  of  area  exposed  to  the 
precipitation).  For  these  reasons,  EPA 
has  determined  that  relying  exclusively 
on  numeric  ELGs  to  control  these 
discharaes  is  infeasible. 

EPA  believes  the  production  area 
BMPs  included  in  this  rule  are 
necessary  to  ensure  proper  maintenance 
of  the  production  area  and  prevent 
discharges,  except  whenever 
precipitation  causes  an  overflow  of 
process  wastewater  from  a  facility 
designed,  constructed,  and  operated  to 
contain  all  manure,  litter,  and  process 
wastewaters  plus  the  runoff  from  a 
25-year,  24-hoiu'  rainfall  event.  There 
are  numerous  reports  of  operations 
discharging  pollutants  from  the 
production  area  during  dry  weather; 
discharges  from  CAFOs  that  failed  to 
maintain  the  required  storage  capacity 
to  contain  the  25-year,  24-hour  rainfall: 
and  instances  of  leakage  and 
catastrophic  failure  of  lagoons  and  other 
manure  storage  structives.  Information 
in  the  record  for  this  rule  indicates  that 
many  of  the  discharges  could  have  been 


avoided  if  CAFOs  had  practiced  the 
BMPs  in  this  rule  frequently  enough  to 
detect  and  correct  discrepancies  before 
they  led  to  discharges. 

The  proposed  rule  would  have 
imposed  explicit  national  requirements 
for  certain  CAFOs  to  address  possible 
discharges  to  siuface  water  via  ground 
waters  that  have  a  direct  hydrologic 
connection  to  surface  waters.  These 
operations  would  have  been  required  to 
sample  groundwaters  to  demonstrate 
that  there  is  no  discharge  through  a 
direct  hydrologic  connection  to  surface 
waters,  imless  they  determined  to  the 
satisfaction  of  the  permitting  authority 
the  absence  of  a  direct  hydrologic 
connection.  Where  a  direct  hydrologic 
cormection  to  surface  waters  exists, 
controls  on  discharges  to  groundwater 
would  have  been  required. 
'  In  today's  effluent  limitation 
guidelines,  EPA  is  rejecting  establishing 
requirements  related  to  discharges  to 
surface  water  that  occur  via  groiuid 
water  with  a  direct  hydrologic 
connection. 

Pollutant  discharges  from  CAFOs  to 
surface  water  via  a  groundwater 
pathway  are  highly  dependent  on  site- 
specific  variables,  such  as  topography, 
climate,  distance  to  surface  water,  and 
geologic  factors  such  a»  depth  of 
groundwater,  soil  porosity  and 
permeability,  and  subsurface  structure. 
The  factors  affecting  whether  such 
discharges  are  occurring  at  CAFOs  are 
so  variable  bom  site  to  site  that  a 
national  technology-based  standard  is 
inappropriate.  Further,  given  the  site- 
specific  nature  of  these  situations, 
quantifying  the  pollutant  reduction 
associated  with  nationally-established 
requirements  would  be  difficult. 
Imposing  requirements  through  a 
national  ELG  could  divert  resources 
from  other  technologies  and  practices 
that  are  more  effective  at  controlling 
CAFO  discharges  to  surface  waters. 
Therefore,  EPA  believes  that 
requirements  limiting  the  discharge  of 
pollutants  to  surface  water  via 
groundwater  that  has  a  direct  hydrologic 
connection  to  surface  water  are  beyond 
the  scope  of  today's  ELGs. 

Furthermore,  EPA  recognizes  there 
are  scientific  uncertainties  and  site- 
specific  considerations  with  respect  to 
regulating  discharges  to  surface  water 
via  groundwater  with  a  direct 
hydrologic  connection  to  surface  water. 
EPA  also  recognizes  there  are 
conflicting  legal  precedents  on  this 
issue.  Nothing  in  this  rule  shall  be 
construed  to  expand,  diminish,  or 
otherwise  affect  the  jurisdiction  of  the 
Clean  Water  Act  over  discharges  to 
surface  water  via  groundwater  that  has 
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a  direct  hydrologic  connection  to 
siuiace  water. 

At  the  time  of  proposal,  EPA 
considered,  but  rejected,  requiring 
CAFOs  to  sAnple  siuface  waters  ' 

adjacent  to  feedlots  and/or  land  under 
control  of  the  feedlot  to  which  manure 
is  applied.  This  option  would  have 
required  CAFOs  to  sample  surface 
waters  both  upstream  and  downstream 
from  the  feedlot  and  land  application 
areas  following  significant  rainfall.  In 
this  final  rule.  EPA  is  continuing  to 
reject  imposing  surface  water 
monitoring  requirements  on  CAFOs 
through  the  effluent  guidelines  because 
of  concerns  regarding  the  difficulty  of 
designing  and  implementing  through  a 
national  rule  an  effective  surface  water 
monitoring  program  that  would  be 
capable  of  detecting,  isolating,  and 
quantifying  the  pollutant  contributions 
reaching  surface  waters  trom  individual 
CAFOs;  and  because  the  addition  of  in- 
stream  monitoring  does  not  by  itself 
achieve  any  better  controls  on  the 
discharges  frt»m  CAFOs  than  the 
controls  imposed  by  this  rule.  In-stream 
monitoring  could  be  an  indicator  of 
discharges  occurring  from  the  CAFO; 
however,  unless  conditions  are 
appropriate  and  a  well-designed 
sampling  protocol  is  established,  it  is 
equally  possible  that  the  in-stream 
monitoring  considered  at  proposal 
would  measiue  discharges  occurring 
from  adjacent  non-CAFO  agricultural 
sources.  These  non-CAFO  soiut:es 
would  likely  be  contributing  many  of 
the  same  pollutants  considered  imder 
the  sampling  option.  EPA  considered 
alternative  parameters  that  would 
isolate  constituents  from  CAFO  manure 
and  wastewater  from  other  possible 
sources  contributing  pollutants  to  a 
stream.  Pathogens  were  considered  as 
potential  indicator  parameters  that 
could  be  used  if  adjacent  operations  do 
not  also  have  livestock  or  are  not  using 
maniu«  or  biosolids  as  fertilizer  soiut:es. 
As  discussed  in  the  preamble  for  the 
proposed  rule,  however,  there  are 
concerns  about  the  ability  of  CAFOs  to 
collect  and  analyze  samples  for  these 
pollutants  (imless  the  sampling  program 
is  appropriately  designed  and  tailored  to 
the  CAFO)  because  of  the  technical 
difficulty  in  obtaining  representative 
samples  and  because  of  holding  time 
constraints  on  collected  samples 
associated  with  the  analytical  methods 
for  these  parameters.  Accordingly,  EPA 
believes  that  the  imposition  of  in-stream 
monitoring  requirements  is  more 
appropriately  addressed  through  NPDES 
permit  conditions  established  by  the 
permitting  authority.  Although  EPA  has 
rejected  the  inclusion  of  in-stream 


monitoring  requirements  in  this  rule, 
the  permitting  authority  retains  the 
authority  to  include  them  in  NPDES 
permits  as  either  technology-based 
requirements  based  on  BPJ,  or  water 
quality-based  requirements,  where  the 
permitting  authority  determines  they  are 
necessary. 

Another  option  considered,  and 
rejected,  at  proposal  would  have 
required  large  dairy  (and  swine) 
operations  to  install  anaerobic  digester 
systems  to  treat  their  manure.  Requiring 
anaerobic  digester  systems  was  not 
considered  for  beef  and  heifer 
operations  because  the  wastes  bom 
these  facilities  would  not  support  the 
operation  of  digester  systems.  (Refer  to 
the  Technical  Development  Document 
for  more  information  on  the  operation  of 
digester  systems.)  As  discussed  at 
proposal,  anaerobic  digesters  offer 
certain  benefits  to  CAFOs  (e.g.,  energy 
recovery,  control  of  methane  emissions), 
but  they  would  not  necessarily  lead  to 
si^iificant  reductions  for  many  of  the 
pollutants  discharged  to  surface  waters 
from  CAFOs.  Mandating  the  use  of 
anaerobic  digesters  could  divert 
resources  from  or  complicate  the 
installation  of  other  technologies  that 
can  achieve  even  better  performance. 
Further,  usp  of  an  anaerobic  digester 
does  not  eliminate  the  need  for  liquid 
impoundments  to  store  dairy  parlor 
water  and  bam  flush  water  and  to 
capture  storm  water  runoff  from  the 
open  areas  at  the  dairy.  Digesters  do  not 
necessarily  reduce  the  nutrients  in 
animal  wastes.  Most  of  the  phosphorus 
removed  from  the  effluent  is 
concentrated  in  the  digested  solids, 
which  are  still'  subject  to  land 
application  requirements.  Similarly, 
metals  present  in  the  animal  waste  are 
not  reduced  and  remain  in  the  digester 
effluent  and  solids. 

Although  the  ELG  requirements  in 
this  rule  are  not  specifically  designed  to 
reduce  the  pathogens  in  animal  wastes, 
today's  rule  may  achieve  some 
reductions  of  pathogens  in  CAFO 
discharges  by  applying  manure  at  rates 
that  ensure  appropriate  agricultural 
utilization  of  nutrient  and  establishing 
setbacks  or  buffers  where  manure,  litter, 
and  other  process  wastewater  are  not 
applied.  Pathogen  die-off  can  also  occur 
during  the  period  manure  is  stored  prior 
to  land  application,  and  further  die-off 
of  pathogens  is  expected  to  occur  when 
the  animal  waste  is  exposed  to  sunlight 
following  application  to  land.  Because 
of  the  presence  of  pathogens  in  animal 
w^es  and  the  potential  risk  they  pose 
to  human  health  and  the  environment, 
EPA  continues  to  be  concerned  about 
the  potential  for  transmission  of 
pathogenic  disease  from  CAFOs.  This 


concern  is  substantiated  by  information 
in  the  rulemaking  record  regarding 
instances  of  foodbome  and  waterbome 
disease  outbreaks.  However,  based  on 
the  current  state  of  the  science,  a 
quantified  link  has  not  been  established 
between  pathogenic  diseases -outbreaks 
and  CAFO  discharges  and  runoff.  EPA 
has  a  number  of  research  efforts 
underway  to  better  understand  and 
reduce  the  enviroiunental  impact 
resulting  from  the  discharge  and  runoff 
of  manure  from  these  facilities.  This 
research  will  help  inform  future 
decisions  to  address  pathogens  in  CAFO 
discharges. 

d.  What  are  the  production  area 
requirements  for  Large  swine,  poultry, 
and  veal  CAFOs  (Part  412,  Subpart  D)? 
(1)  Existing  Large  swine,  poultry  and 
veal  CAFOs.  Tcxiay's  final  rule 
establishes  ELGs  for  existing  swine, 
poultry,  and  veal  operations  that  are  the 
same  as  those  described  above  in 
Section  IV.C.2.C.  for  beef  and  dairy 
operations.  Consistent  with  the  1974 
ELG  regulation,  EPA  is  continuing  to 
establish  BMPs  for  the  CAFO 
^production  area,  which  includes  the 
animal  confinement  areas  and  the 
manure  storage  and  contaimnent  areas. 
These  BPT,  BCT,  and  BAT  requirements 
are  being  established  for  the  reasons 
discussed  in  this  section,  and  consistent 
with  the  factors  for  consideration  under 
the  Clean  Water  Act,  as  discussed  in 
Sections  n.A.2  and  IV.C.2.f  of  this 
preamble. 

EPA  is  retaining  the  current  effluent 
guidelines  that  apply  to  swine,  poultry, 
and  veal  operations,  and  addiiig 
language  extending  these  requirements 
to  immature  swine,  and  to  chicken 
operations  vdth  dry  litter  management 
practices.  These  regulations,  which  are 
codified  at  40  CFR  Part  412,  Subpart  D, 
prohibit  the  discharge  of  manure,  litter, 
and  other  process  wastewater,  except  for 
allpwing  discharge  when  rainfall  causes 
an  overflow  from  a  facility  designed, 
maintained,  and  operated  to  contain  all 
manure,  litter,  and  process  wastewaters, 
including  storm  water,  plus  runoff  from 
the  25-year,  24-hour  rainfall  event.  In 
addition,  today's  rule  requires  Large 
CAFOs  to  comply  vdth  certain  BMPs 
described  above  in  Section  IV.C.2.C. 

What  did  EPA  propose?  EPA 
proposed  to  establish  production  area 
effluent  guidelines  for  existing  swine, 
poultry,  and  veal  operations  that  would 
prohibit  all  discharges  from  CAFO 
production  areas.  Under  the  proposed 
rule,  existing  operations  subject  to  the 
requirements  of  Part  412,  Subpart  D, 
would  not  have  been  allowed  to 
discharge  any  manure,  litter,  or  other 
process  wastewaters,  including  the 
overflow  of  manure  and  other  process 
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wastewaters  from  their  containment 
systems. 

What  were  the  key  comments?  EPA 
received  comments  both  opposing  and 
supporting  the  proposed  requirements 
that  would  have  eliminated  the 
allowance  for  overflows  for  swine, 
poultry,  and  veal  CAFOs.  Many 
commenters  opposed  to  eliminating  the 
overflow  allowance  argued  that  the  cost 
to  comply  with  such  requirements 
would  threaten  the  viability  of  their 
operations.  Some  stakeholders  also 
stated  that  the  use  of  impermeable 
lagoon  covers  (as  a  means  for  achieving 
compliance  with  the  proposed 
requirements)  would  pose  a  number  of 
operational  challenges:  freezing,  biogas 
collection,  clean  storm  water 
management,  wind  shear,  cover  repair, 
and  disposal  of  spent  covers.  For  these 
reasons,  these  stakeholders  concluded 
the  proposed  zero  discharge  standard 
was  technologically  infeasible. 

Rationale.'  The  production  area 
requirements  established  today  for 
existing  Large  swine,  poultry,  and  veal 
CAFOs  will  provide  effective  control  of 
discharges  of  manure  and  other  process 
wastewaters  to  surface  water,  consistent 
with  the  statutory  factors  the  Clean 
Water  Act  requires  EPA  to  consider  in 
establishing  effluent  guidelines  for 
existing  sources  {BPT,  BCT.  and  BAT). 
These  requirements  are  widely 
demonstrated  as  technologically 
achievable  for  these  operations,  and  the 
containment  requirements  included  in 
this  rule  have  been  applicable  to  Large 
CAFOs  since  they  were  promulgated  in 
the  1974  ELGs.  Further,  USDA  and 
ASAE  cite  the  25-year,  24-hour  rainfall 
event  as  part  of  the  standard  to  which 
storage  structures  should  be 
constructed. 

CAFOs  must  properly  design,  operate, 
and  maintain  storage  structures  to 
contain  all  manure,  litter,  and  process 
wastewater  including  the  runoff  from  a 
25-year,  24-hour  rainfall  event.  The 
determinatioi^  of  the  necessary  storage 
volume  should  reflect  the  maximum 
length  of  time  anticipated  between 
emptying  events.  The  design  storage 
volume  must  reflect  manure, 
wastewater,  and  other  wastes 
accumulated  during  the  storage  period; 
normal  precipitation  less  evaporation  on 
the  surface  area  during  the  entire  storage 
period;  normal  runoff  from  the  facility's 
drainage  area  during  the  storage  period; 
25-year,  24-hour  precipitation  on  the 
surface  (at  the  required  design  storage 
volume  level)  of  the  facility;  25-year, 
24-hour  nmoff  from  the  facility's 
drainage  area;  residual  solids  after 
liqiuds  have  been  removed;  necessary 
freeboard  (^4RCS  recommends  a 
minimum  of  1  foot  of  freeboard);  and,  in 


the  case  of  treatment  lagoons,  a 
minimum  treatment  voliune  necessary 
to  allow  anaerobic  treatment  to  occiu*. 
Additional  storage  may  also  be  required 
to  meet  management  goals  or  other 
regulatory  requirements.  EPA 
encourages  CAFOs  to  use  relevant 
ASAE  and  NRCS  standards  as  one 
method  to  ensure  appropriate  design 
and  construction.  This  is  also  consistent 
with  EPA's  approach  to  estimating  the 
costs  of  compliance  with  today's  rule.   ' 

CAFOs  should  actively  operate  and 
maintain  the  manure  storage  structiu^, 
including  solids  removal  or  dewatering 
when  appropriate,  to  retain  the  capacity . 
for  the  25-year,  24-hour  rainfall  event. 
Recent  studies  suggest  proper  operation 
and  maintenance  will  prevent  most,  if 
not  all,  overflows  and  discharges  bom 
manure  storage  areas.  One  recent  study 
from  Iowa  State  University  suggested  76 
percent  of  earthen  manure  structures 
lacked  appropriate  accompanying 
management  and  maintenance 
activities.  Another  study  in  North 
Carolina  stated  more  than  90  percent  of 
violations  were  attributed  to  operation 
and  management  deflciencies.  Other 
studies  also  list  typical  shortcomings  as 
including:  careless  transfer  of  manure  to 
application  equipment;  improper 
manure  agitation  practices;  inadequate 
controls  to  prevent  burrowing  animals 
and  plants  from  eroding  the  storage 
berms  and  sidewalls;  lack  of  routine 
inspection  of  land  application  and 
dewatering  equipment  during  lagoon 
drawdown;  and  infrequent  visual 
confirmation  of  adequate  freeboard. 
Therefore  this  rule  establishes  certain 
recordkeeping  requirements  that 
document  the  design  basis  for  the 
structures,  inspection  and  other 
maintenance  activities  related  to  the 
operation  of  the  structures,  and  any 
overflows  that  occur.  These  records  will 
help  the  CAFO  operator  to  demonstrate 
that  any  overflows  that  do  occur  are 
consistent  with  the  proper  operation 
and  maintenance  of  storage  structures 
designed  to  contain  all  manure,  litter, 
and  process  wastewater,  including  the 
runoff  from  a  25-year,  24-hour  rainfall 
event. 

As  with  the  land  application 
requirements,  effluent  limitations  in  the 
form  of  BMPs  are  particularly  suited  to 
the  regulation  of  CAFOs.  For  many 
CAFOs,  controlling  discharges  to 
surface. waters  is  largely  associated  with 
controlling  runoff  and  controlling 
overflows  frtim  manure  storage 
structures.  CAFO  runoff  can  be  highly 
intermittent  and  is  usually  characterized 
by  very  high  flows  occurring  over 
relatively  short  time  intervals.  Whether 
the  runoff  or  overflow  will  lead  to  a 
discharge,  as  well  as  the  volume  of  any 


discharge  that  does  occur  and  the  nature 
of  the  pollutants  present  in  the 
discharge,  can  vary  substantially 
depending  on  the  operating  practices 
and  physical  characteristics  of  the 
operation  (e.g.,  paved  vs  unpaved 
surfaces,  manure  handling  practices, 
climate,  amount  of  area  exposed  to  the 
precipitation). 

EPA  believes  the  production  area 
BMPs  included  in  this  rule  are 
necessary  to  ensure  proper  maintenance 
of  the  production  area  and  prevent 
discharges  except  whenever 
precipitation  causes  an  overflow  of 
process  wastewater  from  a  facility 
designed,  constructed,  and  operated  to 
contain  all  manure,  litter,  and  process 
wastewaters  plus  the  runoff  from  a 
25-year,  24-hour  rainfall  event.  There 
are  numerous  reports  of  operations 
discharging  pollutants  from  the 
production  area  during  dry  weather, 
discharges  from  CAFOs  that  failed  to 
maintain  the  required  storage  capacity 
to  contain  the  25-year,  24-hour  rainfall, 
and  instances  of  leakage  and 
catastrophic  failure  of  lagoons  and  other 
manure  storage  structures.  Information 
in  the  record  for  this  rule  indicates  that 
many  of  the  discharges  could  have  been 
avoided  if  CAFOs  had  practiced  the 
BMPs  in  this  rule  frequently  enough  to 
detect  and  correct  discrepancies  before 
they  led  to  discharges. 

For  today's  rule,  EPA  has  determined 
that  the  cost  to  retroflt  the  many  manure 
storage  structiues  with  covers,  or  to 
convert  wet  maniu'e  systems  to  dry 
manure  systems,  or  to  install  other 
control  techniques  to  achieve  total 
containment  of  manure,  litter,  and  other 
process  wastewaters  is  not  economically 
achievable  for  this  subcategory. 
According  to  EPA's  cost  and  economic 
impact  analyses,  requiring  existing 
Large  CAFOs  subject  to  Part  412, 
Subpart  D  to  comply  with  requirements 
for  total  containment  (with  no 
allowance  for  overflows)  would  result  in 
facility  closures  at  1 1  percent  of  the 
CAFOs  in  Subpart  D.  {See  the  Economic 
Analysis.)  EPA  disagrees,  however,  with 
the  comments  that  lagoon  covers  are 
technologically  infeasible.  EPA  does 
agree  that  retrofrtting  existing  lagoon 
systems  with  covers  can  pose 
substantial  design  challenges  and  some 
existing  lagoons  might  need  to  be 
redesigned  to  accommodate  a  cover, 
substantially  increasing  the  retroflt  cost 
for  existing  soiurces.  In  spite  of  these 
design  challenges  and  the  operational 
challenges  that  covering  lagoons  can 
pose,  EPA  believes  the  record 
information  on  the  demonstration  status 
of  impermeable  lagoon  covers 
adequately  addresses  these  feasibility 
concerns.  EPA  has  data  from  several 
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vendors;  one  such  vendor  has 
developed  more  than  a  dozen  such 
systems  ranging  in  size  from  3  acres  to 
almost  20  acres.  Covered  lagoon  systems 
have  been  successfully  implemented  in 
areas  with  cold  climates  such  as 
northern  Illinois,  South  Dakota,  and 
Wisconsin,  and  in  high-rainfall  areas 
such  as  South  Carolina,  North  Carolina, 
and  Georgia.  These  systems  are 
routinely  exposed  to  and  resist  freezing, 
Tiigh  winds,  and  other  extreme  weather 
events.  EPA  believes  the  information  in 
the  record  demonstrates  the 
technological  feasibility  of  covering 
lagoons,  but  is  rejecting  BPT/BCT/BAT 
requirements  based  on  such  technology 
because  they  are  not  economically 
achievable. 

EPA  is  not  including  ground  water 
controls  and  monitoring  requirements, 
or  surface  water  monitoring 
requirements  for  Subpart  D  facilities  for 
the  same  reasons  described  in  Section 
IV.C.2.C  for  beef  and  dairy  operations. 
EPA  also  rejected  basing  the  effluent 
guidelines  for  swine  operations  on 
anaerobic  digesters  for  the  same  reasons 
given  above  for  dairies,  and  as  discussed 
in  the  preamble  for  the  proposed  rule. 

(2)  New  Large  swine,  poultry  and  veal 
CAFOs.  In  today's  nUe,  EPA  is 
establishing  effluent  guidelines  for  new 
swine,  poultry,  and  veal  operations 
based  on  zero  discharge  from  CAFO 
production  areas,  subject  to  the 
provision  that  if  a  new  source's  waste 
management  and  storage  facilities  are 
designed,  constructed,  operated,  and 
maintained  to  contain  all  maniue,  litter, 
and  process  wastewater  including  the 
runoff  and  direct  precipitation  from  a 
100-year,  24-hour  rainfall  event,  it  will 
satisfy  the  requirements  of  the  NSPS.  In 
addition,  today's  rule  requires  Large 
CAFOs  to  comply  with  certain  BMPs 
described  above  in  Section  IV.C.2.C  for 
the  reasons  given  in  Section  FV.C.  The 
NSPS  requirements  are  being 
established  for  the  reasons  discussed  in 
this  section,  and  consistent  with  the     - 
factors  for  consideration  under  the 
Clean  Water  Act,  as  discussed  in 
Sections  II.A.2  and  IV.C.2.f  of  this 
preamble. 

What  did  EPA  propose?  EPA 
proposed  to  establish  production  area 
requirements  for  new  sources  that 
would  have  required  zero  discharge, 
and  that  would  also  have  required  all 
new  Large  swine,  poultry,  and  veal 
CAFOs  with  a  direct  hydrologic 
connection  to  surface  waters  to  prevent 
discharges  to  the  ground  water  beneath 
the  production  area  tanimal 
confinement  areas,  manure  stockpiles, 
and  impoundments). 

What  were  the  key  comments?  Most 
comments  received  focused  on  the 


technological  feasibility  of  total 
containment  and  the  appropriateness  of 
establishing  groimd  water  controls  as 
part  of  the  effluent  guidelines.  EPA 
received  numerous  comments  in 
opposition  to  the  proposed  ground 
water  requirements,  stating  that  EPA 
'lacks  the  authority  to  regulate  groimd 
water  contamination  in  this  rule  and 
that  the  cost  to  comply  with  the 
proposed  requirements  would  threaten 
the  viability  of  these  operations.  The 
commenters  also  felt  that  EPA  would 
need  to  define  the  term  "direct 
hydrologic  connection  to  surface  water" 
if  groimd  water  requirements  were  to  be 
implemented.  EPA  also  received 
comments  supporting  the  inclusion  of 
ground  water  requirements  in  this  rule, 
arguing  that  individual  State  programs 
are  not  always  protective  of  these  types 
of  discharges. 

Many  commenters  were  also  opposed 
to  the  proposed  requirement  that 
eliminates  the  allowance  for  overflows 
for  swine,  poultry,  and  veal  CAFOs. 
Many  commenters  argued  that  the  cost 
to  comply  with  these  requirements 
would  threaten  the  viability  of  their 
operations.  Some  stakeholders  felt 
impermeable  lagoon  covers  in  particular 
posed  a  number  of  operational 
challenges:  Freezing,  biogas  collection, 
clean  storm  water  management,  wind 
shear,  cover  repair,  and  disposal  of 
spent  covers.  For  thefse  reasons,  these 
stakeholders  concluded  the  proposed 
zero  discharge  standard  was 
technologically  infeasible. 

Rationale.  EPA  has  determined  that 
the  NSPS  requirements  included  in  this 
rule  for  the  production  area  at  new 
swine,  poultry,  and  veal  sources  are 
technologically  feasible  and  will  not 
pose  a  barrier  to  entry,  for  the  reasons 
discussed  below  and  in  the  Technical 
Development  Document. 

A  number  of  the  comments  opposed 
to  establishing  zero  discharge 
limitations  (with  no  allowance  for  the 
discharge  of  overflows)  were  related  to 
concerns  that  unforeseeable  events 
could  eventually  lead  to  a  discharge 
from  a  facility  and  result,  in  the 
commenters'  view,  in  a  situation  of 
noncompliance  that  the  CAFO  would  be 
unable  to  prevent.  EPA  disagrees  with 
these  comments  and  believes  the 
NPDES  permitting  regulations  already 
address  this  concern.  Consistent  with 
existing  provisions  included  in  the 
NPDES  regulations  at  40  CFR  122.41, 
upset  and  bs^ass  provisions  are 
included  as  standard  conditions  in 
NPDES  permits  to  address  the  potential 
for  unforeseen  circumstances  and 
provide  CAFOs  with  a  reasonable 
defense.  In  other  words,  even  though 
the  NSPS  for  Subpart  D  operations 


prohibits  discharges  from  the 
production  area,  a  CAFO  can  claim  an 
upset/bypass  defense  for  events  that  are 
beyond  reasonable  control,  including 
extreme  weather  events  as  well  as  other 
uncontrollable  or  unforeseen 
conditions. 

An  upset  is  an  unintentional 
noncompliance  event  occurring  for 
reasons  beyond  the  reasonable  control 
of  the  permittee.  The  upset  provision  in 
the  NPDES  permit  operates  as  an 
affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations,  provided  certain  specified 
criteria  are  met.  See  4b  CFR  122.41(n). 
For  example,  flood  damage  or  other 
severe  weather  damage  to  containment 
structures  that  cannot  reasonably  be 
avoided  or  controlled  by  the  permittee 
could  be  a  basis  for  an  affirmative 
defense  for  an  upset.  A  bypass,  on  the 
other  hand,  is  an  act  of  intentional 
noncompliance  during  which  waste 
treatment  facilities  are  circumvented 
under  certain  specified  circumstances, 
including  emergency  situations.  The 
bypass  provision  authorizes  bypassing 
to  prevent  loss  of  life,  persond  injury, 
or  severe  property  damage  where  there 
are  no  feasible  alternatives  to  the  bypass 
and  where  the  permitting  authority  is 
properly  notified.  See  40  CFR 
122.41(m). 

EPA  has  added  a  reference  at  40  CFR 
412.46(3)  to  the  existing  regulatory 
provisions  at  40  CFR  122.41(m)  and  (n) 
for  upset  and  bypass.  The  upset  and 
bypass  provisions  apply  by  existing 
regulation  to  all  NPDES  permits.  In  light 
of  the  more  stringent  requirements  for 
new  sources  subject  to  Subpart  D,  EPA 
added  this  cross-reference  to  ensure  that 
CAFO  operators  and  permit  writers 
were  aware  that  the  upset  and  bypass 
provisions  are  available.  Upset  and 
bypass  conditions  are  applicable  to  all 
NPDES  permits,  for  new  and  existing 
sources. 

EPA  has  determined  that  total 
containment  for  the  production  area  for 
new  swine,  poultry,  and  veal  sources  is 
technologically  feasible  and  should  not 
pose  a  barrier  to  entry  for  new  sources 
subject  to  Subpart  D.  It  is  common  for 
new  poultry,  veal,  and  swine  operations 
to  construct  facilities  that  keep  the 
animals  in  total  confinement  (covered 
housing)  that  is  not  exposed  to  rainfall 
or  storm  water  runoff.  In  addition,  many 
new  operations  are  based  on  manure 
handling  systems  that  greatly  reduce  or 
eliminate  water  use,  such  as  hog  and 
poultry  high-rise  houses,  or  that  contain 
manure  in  covered  or  indoor  facilities, 
such  as  underhouse  pit  storage  systems 
and  litter  storage  sheds.  Other  new 
facilities  may  choose  flush  systems  with 
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lagoons  that  are  covered  or  sited  and 
designed  to  achieve  total  containment. 

EPA  recognizes  that  CL^FOs  may  use 
different  technologies  to  meet  the  zero 
discharge  standard  and  that  these 
technologies  may  have  slightly  different 
vulnerabilities  to  extreme  weather 
events.  Therefore,  EPA  is  clarifying  in 
today's  rule  that  a  CAFO  may  meet  the 
zero  discharge  standard  by  designing, 
constructing,  operating,  and 
maintaining  its  waste  management  and 
storage  facilities  to  contain  all  manure, 
litter,  and  process  wastewater  including 
the  direct  precipitation  and  runoff  h'om 
a  100-year,  24-hour  rainfall  event. 

By  deHnition,  a  100-year,  24-hour 
storm  is  an  event  which  occurs  on 
average  once  every  100  years.  EPA 
believes  that  the  100-year.  24-hour 
rainfall  event  criteria  provides  the 
protection  of  the  resource  that  the 
Agency  intended  under  the  zero 
discharge  limitation,  while  providing 
clarity  for  the  regulated  community.  The 
principle  of  tying  regulatory  or  program 
requirements  to  precipitation-related 
events  that  happen  with  a  frequency  of 
once  every  100  years  is  also  used  in 
other  federal  programs.  For  example,  the 
Federal  En^ergency  Management  Agency 
uses  the  100-year  flood  as  the  standard 
for  floodplain  management  and  to 
determine  the  need  for  flood  insurance 
in  the  National  Flood  Insurance 
Program.  The  USD  A  Natural  Resources 
Conservation  Service  (NRCS)  uses  the 
100-year  design  criteria  for  flood 
protection  structures.  For  instance,  if 
the  potential  failure  of  a  water  control 
structure  is  likely  to  cause  loss  of  life  or 
extensive  high  value  crop  or  property    * 
damage,  NRCS  uses  the  100-year 
frequency  storm  as  the  basis  for  design. 

CAFOs  may  choose  to  meet  the  zero 
discharge  requirement  through  any 
technology  designed  to  achieve  this 
threshold.  If  a  facility  is  designed, 
constructed,  operated,  and  maintained 
to  meet  the  100-year,  24-hour  rainfall 
criterion,  and  it  nonetheless  has  a 
discharge  due  to  extreme  weather,  this 
would  not  be  considered  a  violation  of 
its  permit  conditions.  This  provision  is 
separate  from  an  upset  defense 
discussed  above. 

EPA  has  carefully  evaluated  the 
concerns  raised  in  comments  regarding 
the  technical  feasibility  of  total 
containment  at  swine,  poultry,  and  veal 
operations.  The  concerns  raised  by 
commenters  are  primarily  associated 
with  operational  factors  and  the  effect  of 
climate  on  the  use  of  lagoon  covers. 
Although  the  effluent  guideline  does  not 
require  the  use  of  any  specific     ^ 
technology.  EPA  concludes  that  the  total 
containment  requirements  of  this  rule 
could  be  met  at  new  sources  through  the 


use  of  lagoon  covers  or  other 
appropriate  technologies.  New  sources 
will  avoid  the  design  challenges  and 
retrofit  costs  that  existing  sources  would 
face  with  the  use  of  lagoon  covers, 
should  they  choose  that  technology  to 
comply.  Based  on  the  information  in  the 
record,  and  as  discussed  above  in  this 
section,  EPA  has  received  data  to 
demonstrate  that  each  of  these  factors 
has  been  successfully  handled  at  CAFOs 
and  other  facilities.  Furthermore,  by 
retaining  all  manure,  litter,  and  other 
process  wastewaters  within  the  building 
(for  example,  by  using  underhouse  pits) 
and  not  using  an  outdoor  liquid 
impoundment,  or  by  using  other 
appropriate  technologies,  such  as  a 
lagoon  designed  to  contain  the 
precipitation  and  runoff  from  a 
100-year,  24-hour  rainfall  event,  new 
sources  can  avoid  the  operational 
challenges  posed  by  covers. 

In  many  instances.  CAFOs  are 
expected  to  construct  swine  and  poultry 
housing  that  maintains  the  manure  in 
dry  form  and  stores  the  dry  manure 
under  cover  until  it  is  hauled  off-site  or 
land  applied.  Dry  manures  are  generally 
more  marketable  and  easier  to  transport, 
important  considerations  for  facilities 
with  insufficient  land  for  agronomic  use 
of  the  manures.  The  majority  of  poultry 
operations  use  total  confinement 
housing  practices,  generating  a  dry 
manure  that  is  collected  within  the 
poultry  houses.  The  manure/litter  is 
removed  periodically  from  the  poultry 
houses  and  is  either  taken  directly  to  the 
land  application  area,  transported  to 
off-site  fields  or  centralized  processing 
facilities  (e.g.,  pelletizing  operations), 
stored  on-site  within  a  roofed  facility,  or 
stored  in  temporary  field  stacks  which 
can  be  covered  and  configured  to 
prevent  contact  with  precipitation. 
There  has  also  been  a  great  deal  of 
interest  in  dry  manure  systems  for 
swine  operations  in  recent  years,  as 
evidenced  by  the  current  use  of  hoop 
structures  and  other  designs  described 
in  the  Technical  Development 
Document.  Dry  manure  systems  are 
widely  used  at  swine  operations  in 
Europe  and  are  also  being  used  at  some 
operations  in  Canada.  Some  operations 
in  the  U.S.  already  use  dry- manure 
systems  and  EPA  expects  that  the  U.S. 
swine  industry  will  choose  to  construct 
dry  manure  systems  at  new  operations 
with  greater  frequency  as  they  gain 
greater  experience  with  these  designs. 

In  other  instances,  new  swine 
operations  will  likely  choose 
underhouse  deep  pit  systems  to  comply. 
Contrary  to  standard  practice  30  years 
ago.  closed  buildings  with  underhouse 
deep  pits  are  ciurently  the  predominant 
production  technology  used  at  swine 


operations.  By  1995,  approximately  half 
of  all  large  swine  operations  were  using 
under  floor  pits  with  slotted  floors.  In 
2000,  more  than  2,200  large  swine 
operations  nationwide  utilized  under 
floor  pits,  with  several  hundred 
additional  operations  using  sliury 
storage.  EPA  has  learned  through  site 
visits,  as  supported  by  meetings  with 
the  National  Pork  Producers  Council  (a 
trade  association)  that,  because  of 
further  technological  advancements, 
newly  constructed  systems  rarely  • 
include  lagoons,  and  that  closed 
buildings  with  under  floor  pits  are  now  - 
the  predominant  production  technology. 
Given  the  widespread  use  of  this  design, 
EPA  anticipates  that  a  number  of  new 
operations  constructed  in  the  next  five 
to  ten  years  will  choose  to  use  deep  pit 
systems. 

Some  new  swine  operations  may 
choose  to  use  lagoon-based  or  other  wet 
systems,  depending  on  the  factors 
specific  to  their  situation.  For  example, 
some  new  operations  may  choose  to  rely 
on  covered  lagoon  systems  (with  gas 
flaring  or  energy  recovery).  Another 
alternative  technology  that  may  be 
selected  would  be  to  install  an 
anaerobic  digester  followed  by  a 
covered  lagoon  for  storing  the  digester 
effluent.  Benefits  to  operators  using 
anaerobic  digesters  include  the  cost 
savings  (or  even  revenue,  in  some  cases) 
fttim  electricity  generation,  a  better- 
stabilized  waste,  significant  odor 
reduction,  and  improved  marketability 
of  the  digester  solids.  During  site  visits 
conducted  during  the  rulemaking  EPA 
has  observed  the  use  of  aboveground 
fiberglass-lined  steel  tanks  to  store 
swine  wastes.  When  configured  to 
exclude  direct  precipitation  or  to 
contain  all  direct  precipitation  and 
nmoff  from  a  100-year,  24-hour  rainfall 
event,  these  tanks  are  able  to  meet  the 
zero  discharge  requirement.  As  noted 
below  in  section  IV.C.2.e,  in  order  to 
provide  appropriate  flexibility  to 
CAFOs,  alternative  technologies  that 
achieve  overall  environmental 
performance  across  all  media  equal  or 
superior  to  the  reductions  that  would  be 
achieved  under  the  zero  discharge 
standard  may  also  be  authorized  by  the 
Director. 

EPA  is  aware  of  some  interest  by  the 
swine  industry  in  achieving  total 
containment  by  using  uncovered 
lagoons  that  would  not  be  expected  to 
discharge  to  siuface  waters  based  upon 
siting  and  lagoon  design.  For  example, 
by  providing  additional  freeboard  in  the 
design,  a  facility  with  sufficient 
containment  to  retain  all  manure,  litter, 
and  process  wastewater  plus  the  dfrect 
precipitation  and  runoff  from  a 
100-year,  24-hour  rainfall  event  would 
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be  able  to  demonstrate  that  it  complies 
with  the  rule  requirements,  assuming 
proper  operation  and  management. 
Such  facilities  would  be  considered  to 
achieve  zero  discharge.  As  discussed 
above,  an  upset  defense  could  also 
apply  when  unforeseen  and 
uncontrollable  conditions  result  in  a 
discharge. 

The  production  area  BMPs 
established  today  for  Large  swine, 
poultry,  and  veal  CAFOs  are  necessary 
to  ensure  proper  operation  and 
maintenance  of  the  production  area  and 
provide  effective  control  of  discharges 
of  manure,  litter,  and  other  process 
wastewaters  to  surface  water.  There  are 
numerous  reports  of  operations 
discharging  pollutants  from  the 
production  area  during  dry  weather, 
discharges  from  CAFOs  that  failed  to 
maintain  the  required  storage  capacity, 
and  instances  of  leakage  and 
catastrophic  failiu^  of  lagoons  and  other 
manure  storage  structures.  CAFOs 
should  actively  operate  and  maintain 
the  manure  storage  structure,  including 
solids  removal  or  dewatering  when 
appropriate,  to  retain  the  capacity  to 
accommodate  continued  generation  of 
process  wastewater.  Information  in  the 
record  for  this  rule  indicates  that  many 
of  the  discharges  could  have  been 
avoided  if  CAFOs  had  practiced  the 
BMPs  in  this  rule  frequently  enough  to 
detect  and  correct  discrepancies  before 
they  led  to  discharges. 

H'A  is  not  including  groimd  water 
controls  and  monitoring  requirements, 
or  surface  water  monitoring 
requirements  for  Subpart  D  facilities  for 
the  same  reasons  described  in  Section 
IV.C.2.C  for  beef  and  dairy  operations. 
EPA  also  rejected  basing  the  effluent 
guidelines  for  swine  operations  on 
anaerobic  digesters  for  the  same  reasons 
-    described  above  for  dairies,  and  as 
discussed  in  the  preamble  for  the 
proposed  rule. 

e.  Voluntary  alternative  performance 
standards  to  encourage  innovative 
technologies.  EPA's  long-term 
environmental  vision  for  CAFOs 
includes  dontinuing  research  and 
progress  toward  environmental 
improvement.  The  Agency  believes  that 
certain  individual  CAFOs  will 
voluntarily  develop  and  install  new 
technologies  and  management  practices 
equal  to  or  better  than  those  required  by 
baseline  technology-based  effluent 
guidelines  (BPT,  BCT,  and  BAT)  and 
standards  (NSPS)  promulgated  in 
today's  rule.  Furthermore,  EPA 
recognizes  that  some  CAFOs,  as  well  as 
land  grant  universities,  State  agencies, 
equipment  vendors,  and  agricultiual 
organizations,  are  working  to  develop 
new  technologies  that  achieve 


reductions  in  nutrient  and  pathogen 
losses  to  surface  water,  ammonia  and 
other  air  emissions,  and  ground  water 
contamination.  The  development  of  new 
technologies  offers  the  potential  to 
match  or  surpass  the  pollutant 
reduction  that  would  be  achieved  by 
compliance  with  the  baseline 
production  area  effluent  guidelines  and 
standards  (discussed  above  in  Section 
IV.C.2.C  for  Large  CAFOs  subject  to  Part 
412,  Subpart  C,  and  Section  IV.C.2.d  for 
Large  CAFOs  subject  to  Part  412, 
Subpart  D).  The  term  "baseline  effluent 
guidelines"  as  used  here  is  defined 
below  in  the  following  section  of  this 
preamble. 

In  addition  to  the  production  area 
effluent  guidelines  promulgated  by 
today's  mle  (the  "baseline  effluent 
guidelines"),  EPA  is  establishing 
provisions  for  the  development  of 
alternative  performance  standards  for 
discharges  from  the  production  area  of 
Large  CAFOs.  The  effluent  guidelines 
promulgated  today  also  establish  BMPs 
that  apply  to  the  production  area  and 
land  application  areas  at  Large  CAFOs. 
These  BMP  requirements  are  applicable 
to  all  Large  CAFOs  (both  existing  and 
new  sources),  regardless  of  whether 
their  NPDES  permit  limitations  are 
based  on  the  baseline  effluent 
guidelines  or  the  alternative 
performance  standards. 

In  establishing  the  ELG  provisions  for 
alternative  performance  standards,  this 
rule  creates  a  framework  that  enables 
new  and  existing  Large  CAFOs  in 
Subpart  C  and  existing  Large  CAFOs  in 
Subpart  D  to  develop  and  implement 
new  technologies  and  management 
practices  that  perform  as  well  as  or 
better  than  the  baseline  effluent 
guidelines  at  reducing  pollutant 
discharges  to  siuface  waters  from  the 
production  area.  For  new  Large  CAFOs 
in  Subpart  D,  the  rule  allows  for 
alternative  permit  limitations  based 
upon  site-specific  iimovative 
technologies  that  achieve  environmental 
performance  across  all  media  which  is 
equal  or  superior  to  the  baseline 
standards.  An  added  benefit  of 
providing  for  alternative  performance 
standards  is  the  potential  for  new  or 
alternative  technologies  and  practices  to 
help  address  the  multimedia 
environmental  issues  confronting 
CAFOs.  A  key  tenet  of  these  programs 
is  that  CAFOs  will  now  have  the  option 
to  either  accept  NPDES  permit 
limitations  based  on  the  baseline 
effluent  guidelines  or  volimtarily 
request  &e  permitting  authority  to  , 
establish  an  alternative  BPT/BCT/BAT/ 
NSPS  performance  standard  as  the  basis 
for  their  technology-based  NPDES 
permit  limits  (e.g.,  inclusion  of  effluent 


limitations  in  their  NPDES  permits  that 
are  different  from  those  based  on  the 
baseline  effluent  guidelines). 

EPA  received  suggestions  from  a 
niunber  of  stakeholders  on  the  merits  of 
creating  a  framework  for  alternative 
performance  standards.  Several 
stakeholders  believe  that  the  effluent 
guidelines  established  by  the  1974  ELG 
regulation,  as  well  as  the  baseline 
effluent  guidelines  promulgated  in 
today's  rule,  discourage  the  use  of 
innovative  ^eatment  and  pollution 
prevention  technologies  because  they 
are  based  on  containment  rather  than 
treating  the  wastes  to  particular  targets 
of  effluent  quality.  A  number  of 
commenters  expressed  support  for 
alternative  wastewater  treatment 
technologies  that  are  equiyalent  to  or 
better  than  baseline  effluent  guidelines,  *- 
and  they  specifically  requested  that  EPA 
'establish  provisions  in  the  rule  to  allow 
CAFOs  to  discharge  treated  process 
wastewater  generated  from  the 
production  area  of  the  CAFO. 

Commenters  also  suggested  that  EPA's 
regulatory  framework  should  provide 
incentives  encouraging  CAFOs  to  use 
technologies  that  would  protect  all 
environmental  media,  including  air, 
ground  water,  and  surface  water. 
Commenters  suggested  that  adding 
flexibility  in  the  rule  to  allow  for  the 
discharge  of  treated  process  wastewater 
could  lead  to  better  approaches  for 
addressing  multimedia  en\'ironmental 
concerns.  On  a  related  note,  a  number 
of  stakeholders  commented  that  EPA 
should  include  controls  for  pathogens  or 
antibiotics,  as  well  as  atmospheric 
emissions  of  ammonia,  methane,  and 
hydrogen  sulfide. 

In  view  of  these  comments  and 
recognizing  the  potential  environmental 
gains  presented  by  the  ongoing  research 
and  development  of  new  treatment 
technologies  for  CAFO  wastes,  today's 
rule  establishes  provisions  providing  for 
the  development  of  alternative 
performance  standards  for  discharges 
bom  Large  CAFOs.  As  noted  above, 
CAFOs  retain  the  option  to  either  accept 
NPDES  permit  limitations  based  on  the 
baseline  effluent  guidelines  or 
voluntarily  request  the  permitting 
authority  to  establish  an  alternative      - 
performance  standard  as  the  basis  for 
their  technology-based  NPDES  permit 
limits.  The  specific  requirements 
imposed  by  ihe  alternative  performance 
standard  would  be  established  by  the 
NPDES  permitting  authority  based  on 
the  technical  analysis  and  other 
information  submitted  by  the  CAFO.  as 
required  under  the  alternative 
performance  standards  provisions 
included  in  Part  412.  CAFOs  would  not 
be  required  to  enter  the  alternative 
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performance  standards  program.  A 
Large  CAPO  choosing  not  to  participate 
in  the  alternative  performance  standards 
program  would  instead  be  subject  to  the 
baseline  effluent  guidelines  discussed 
above  in  Section  IV.e.2.c  (for  Subpart  C) 
or  Section  IV.C.2.d  (for  Subpart  D).  EPA 
previously  used  a  similar  approach  in 
establishing  the  effluent  guidelines 
regulations  for  the  Pesticide 
Formulating,  Packaging,  and 
Repackaging  (PFPR)  industry.  In  that 
rule,  PFPR  facilities  are  subject  to 
effluent  guidelines  requirements  that 
prohibit  all  discharges,  but  they  may 
voluntarily  elect  to  instead  adopt  certain 
regulatory  requirements  (mandatory 
BMPs  and  treatment  of  discharged 
wastes)  and  be  allowed  to  discharge  a 
"pollution  prevention  allowable 
discharge."  (See  40  CFR  Part  455.  See 
also  61  FR  57518;  November  6,  1996.)  In 
another  rulemaking,  EPA  established 
effluent  guidelines  for  the  pulp,  paper, 
and  paperboard  (Pulp  &  Paper)  industry 
that  provide  incentives  for  mills  to 
voluntarily  implement  advanced 
process  technologies.  For  the  Pulp  & 
Paper  effluent  guidelines,  mills 
accepting  more  stringent  NPDES  permit 
limitations  based  on  the  performance  of 
the  advanced  technologies  and  other 
process  improvements  are  granted 
incentives  such  as  public  recognition 
and  substantially  extended  compliance 
periods.  {See  40  CFR  Part  430.  Also  see 
63  FR  18504,  18593-18611;  April  15, 
1998). 

(1)  Baseline  effluent  guidelines.  The 
effluent  guidelines  regulations 
promulgated  in  today's  rule  for  all 
existing  Large  CAFOs,  and  for  new 
source  Large  beef,  dairy  and  heifer 
CAFOs,  prohibit  the  discharge  of 
process  wastewaters,  except  when 
rainfall  events  cause  an  overflow  from  a 
facility  designed,  constructed,  and 
operated  to  contain  all  manure,  litter, 
and  process  wastewaters  plus  the  runoff 
from  a  25-year,  24-hour  rainfall  event. 
These  limitations  are  based  on  the  use 
of  storage  ponds  and  lagoons  to  contain 
the  process  wastes  and  runoff,  although 
they  do  not  preclude  CAFOs  from  using 
alternative  technologies.  The  NSPS 
requirements  for  new  source  Large 
swine,  poultry,  and  veal  CAFOs  require 
zero  discharge  h°om  the  production  area, 
subject  to  a  provision  that  compliance 
with  the  standard  can  be  met  if  the 
waste  management  and  storage  facilities 
are  designed,  constructed,  operated,  and 
maintained  to  contain  all  manure,  litter, 
and  process  wastewater  including  the 
runoff  and  direct  precipitation  from  a 
100-year,  24-hour  rainfall  event.  The 
ELGs  were  established  on  the  basis  of 
factors  specified  in  CWA  sections  304(b) 


and  306,  including  the  cost  of  achieving 
the  effluent  reduction^  and  any  non- 
water  quality  environmental  impacts. 
These  limitations  are  referred  to  in  this 
preamble  as  the  "baseline  effluent 
guidelines"  for  the  purpose  of  clarifying 
which  effluent  guidelines  requirements 
may  be  replaced  by  the  alternative 
performance  standards  provisions 
included  in  today's  rule. 

The  effluent  guidelines  promulgated 
today  also  establish  BKfPs  that  apply  to 
the  production  area  and  land 
application  areas  at  Large  CAFOs.  These 
BMP  requirements  are  applicable  to  all 
Large  CAFOs  (both  existing  and  new 
sources),  regardless  of  whether  their 
NPDES  permit  limitations  are  based  on 
the  baseline  effluent  guidelines  or  the 
alternative  performance  standards.  As 
discussed  in  Sections  IV.C.2.C  and 
IV.C.2.d,  the  production  area  BMPs  are 
necessary  to  ensure  that  maniu-e  storage 
structures  and  other  production  area 
components  associated  with  controlling 
process  wastewaters  (e.g.,  storm  water 
diversions)  are  properly  designed, 
operated,  and  maintained  to  prevent 
overflows  or  catastrophic  failure  of  the 
system. 

(2)  Voluntary  alternative  performance 
standards  for  all  Large  beef/dairy/heifer 
CAFOs  and  existing  Large  swine/ 
poultry/veal  CAFOs.  The  alternative 
performance  standards  promulgated 
today  for  new  and  existing  sources  in 
Subpart  C  and  existing  sources  in 
Subpart  D,  apply  to  discharges  of         ''  _ 
manure,  litter,  and  other  process 
wastewaters  from  the  CAFO  production 
area.  Under  the  provisions  included  in 
the  final  rule,  these  Large  CAFOs  will  be 
allowed  to  discharge  process  wastewater 
that  has  been  treated  by  technologies 
that  the  CAFO  demonstrates  will  result 
in  equivalent  or  better  pollutant 
removals  than  would  otherwise  be 
achieved  by  the  baseline  effluent 
guidelines.  These  regulatory  provisions 
are  targeted  toward  the  CAFO's 
wastewater  discharges,  but  EPA 
encourages  operations  electing  to 
participate  in  the  alternative 
performance  standards  program  to 
consider  environmental  releases 
hclistically,  including  opportunities  for 
achieving  improvement  in  multiple 
environmental  media. 

As  discussed  above,  the  baseline 
effluent  guidelines,  though  nominally 
zero  discharge,  allow  for  untreated 
overflow  discharges  if  the  system  is 
designed,  constructed,  and  operated  to 
contain  msinure,  litter,  and  process 
wastewater  plus  the  runoff  from  a 
25-year,  24-hour  rainfall.  (Large  swine, 
poultry,  and  veal  CAFOs  that  are  new 
sources  are  subject  to  a  different 
performance  standard.)  To  demonstrate 


that  an  alternative  control  technology 
would  achieve  equivalent  or  better 
pollutant  reductions  than  the  baseline 
effluent  guidelines,  the  CAFO  must 
submit  a  technical  analysis,  which 
includes  calculating  the  pollutant 
reductions  based  on  the  site-specific 
modeled  performance  of  a  system 
designed  to  comply  with  the  baseline 
effluent  guidelines  [e.g.,  a  storage  lagoon 
designed,  constructed,  and  operated  to 
contain  all  manure,  litter,  and  process 
wastewaters  plus  the  runoff  from  a 
25-year,  24-hour  rainfall  event).  For 
many  pollutants  (e.g.,  nitrogen, 
phosphorus,  BOD,  metals),  the  mass  of 
pollutants  discharged  will  usually  be 
the  most  appropriate  measure  for 
assessing  treatment  system  performance 
and  determining  whether  the  alternative 
control  technology  will  achieve  equal  or 
better  pollutant  reductions.  For  some 
pollutants  such  as  pathogens,  however, 
pollutant  mass  may  not  be  the  most 
appropriate  measure  of  pollutant 
reductions  and  alternative  measures 
will  need  to  be  used. 

One  approach  for  making  such  a 
demonstration  is  to  use  a  computer 
simulation  model  to  evaluate  site- 
specific  or  region-specific  climate  data, 
along  with  wastewater  characterization 
data,  to  determine  the  pollutant 
discharge  that  would  be  projected  for  a 
system  designed,  constructed,  and 
operated  to  achieve  compliance  with  the 
baseline  effluent  guidelines.  The  model 
would  evaluate  the  daily  inputs  to  the 
storage  system,  including  all  process 
wastes,  direct  precipitation,  and  runoff. 
It  would  also  evaluate  the  daily  outputs 
from  the  storage  system,  including 
losses  due  to  evaporation,  sludge 
removal,  and  the  removal  of  wastewater 
for  use  on  cropland  at  the  CAFO  or 
transport  off  site.  The  model  would  be 
used  to  predict  the  overflow  from  the 
storage  system  that  would  occur  over  a 
25-year  period,  and  these  overflow 
predictions  would  be  used  to  determine 
the  median  annual  predicted  overflow 
over  the  25  years  evaluated  by  the 
model. 

Precipitation  patterns  for  a  given 
location  are  inherently  variable  from 
year-to-year.  As  a  result,  the  volume  of 
water  entering  the  storage  system,  either 
through  direct  precipitation  or  as 
collected  runoff,  will  vary  substantially 
from  one  year  to  another.  The  potential 
for  the  storage  system  to  overflow  and 
the  volume  of  the  overflow  is  a  function 
of  site-specific  variables,  including  the 
rate  and  total  volume  of  wastes  entering 
and  leaving  the  storage  system.  To 
enable  the  development  of  alternative 
performance  standards  that  achieve 
pollutant  reductions  comparable  to 
those  that  would  be  achieved  by  the 
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baseline  effluent  guidelines,  CAFOs 
must  perform  a  technical  analysis  that 
includes  a  prediction  of  the  volvune  of 
overflows  from  the  storage  system.  If  the 
technical  analysis  were  to  be  performed 
using  climate  data  from  a  period  of 
unusually  high  precipitation,  then  the 
CAFO's  analysis  would  tend  to 
overestimate  the  overflow  voliune  and 
result  in  alternative  performance 
standards  that  do  not  achieve  pollutant 
reductions  equal  to  the  baseline  effluent 
guidelines.  Conversely,  if  the  technical 
analysis  were  to  be  performed  using 
climate  data  from  a  period  of  unusually 
low  precipitation  (e.g.,  drought  periods), 
then  the  CAFO's  analysis  would  tend  to 
underestimate  the  overflow  volume.  By 
requiring  the  CAFO  to  use  precipitation 
data  for  a  25-year  period,  the  technical 
analysis  will  minimize  the  bias 
introduced  by  short-term  variations  in 
climate  patterns. 

The  site-specific  or  other  appropriate 
pollutant  characterization  data  for  the 
wastewater  from  the  waste  storage 
system  (i.e.,  the  overflow)  would  be 
coupled  with  the  overflow  volume 
output  from  the  model  described  above 
to  predict  the  quantity  of  pollutant 
discharge  that  would  occur  from  a 
system  designed  to  comply  with  the 
baseline  effluent  guidelines.  CAFOs     ■ 
would  be  required  to  meet  NPDES 
permit  conditions  that  result  in 
equivalent  or  improved  pollutant 
reductions,  as  compared  to  the 
predicted  quantity  of  pollutant 
discharge  from  overflow  of  the  baseline 
system.  If  a  CAFO  elected  to  use  this 
approach,  it  would  be  meeting  the  same 
limitations  as  a  CAFO  under  the 
baseline  effluent  guidelines,  but 
expressed  in  a  different  fashion  (e.g., 
numeric  limits  on  a  continuous 
discharge  versus  a  limit  of  zero 
discharge  with  an  allowance  for 
discontinuous  overflows).  To  illustrate 
this  type  of  analysis,  EPA  prepared  an 
example  evaluation  using  model  farm 
characteristics.  This  example  is 
available  in  the  Technical  Development 
Document  and  in  section  19.6.2  of  the 
rulemaking  record. 

(3)  Voluntary  superior  environmental 
performance  standards  for  new  Large 
swine/poultry/veal  CAFOs.  The  NSPS 
requirements  that  apply  to  production 
area  discharges  at  new  Large  swine, 
poultry,  and  veal  CAFOs  are  more 
stringent  than  the  NSPS  established  for 
other  new  sources  and  the  BAT 
requirements  for  existing  sources.  EPA 
is  endeavoring  to  ensure  that  this  rule 
does  not  inadvertently  discourage 
approaches  that  are  superior  from  a 
multimedia  environmental  perspective. 
Therefore,  for  new  sources  subject  to 
Subpart  D  (Large  swine,  poultry,  and 


veal  CAFOs).  EPA  is  establishing 
alternative  performance  standards  that 
provide  additional  compliance 
flexibilities  specifically  designed  to 
encourage  CAFOs  to  adopt  innovative 
technologies  for  managing  and/or 
treating  manure,  litter,  and  process 
wastewater.  Specifically,  the  NSPS 
includes  a  provision  that  allows  for  the 
CAFO  to  request  the  Director  to 
establish  alternative  NPDES  permit 
limitations  based  upon  a  demonstration 
that  site-specific  innovative 
technologies  will  acliieve  overall 
environmental  performance  across  all 
media  which  is  equal  to  or  superior  to 
the  reductions  achieved  by  baseline 
standards.  The  quantity  of  pollutants 
discharged  from  the  production  area 
must  be  accompanied  by  an  equivalent 
or  greater  reduction  in  the  quantity  of 
pollutants  released  to  other  media  from 
the  production  area  (e.g.,  air  emissions 
from  housing  and  storage),  the  land 
application  areas  for  all  manure,  litter, 
and  process  wastewater  at  on-site  and 
off-site  locations,  or  both.  In  making  the 
demonstration  that  the  innovative 
technologies  will  achieve  an  equivalent 
or  greater  reduction,  the  comparison  of 
quantity  of  pollutants  is  to  be  made  on 
a  mass  basis  where  appropriate. 

In  general.  EPA  expects  CAFOs  will 
conduct  a  whole-farm  audit  to  evaluate 
releases  that  occur  at  the  point  of 
generation  to  minimize  or  eliminate 
waste  production  and  air  emissions, 
followed  by  an  evaluation  of  the  waste 
handling  and  management  systems,  and 
ending  with  an  evaluation  of  land 
application  and  off-site  transfer 
operations.  The  specific  technologies 
that  CAFOs  will  select  and  adopt  to 
achieve  the  pollutant  reductions  are 
expected  to  be  most  effective  for  the 
particular  operation.  As  part  of  the 
demonstration  the  CAFO  will  need  to 
present  information  that  describes  how 
the  innovative  technologies  will 
generate  improvement  across  multiple 
environmental  media-.  The  Director  has 
the  discretion  to  request  additional 
supporting  information  to  supplement 
such  a  request  where  necessary.  Such 
information  coidd  include  criteria  and 
data  that  demonstrate  effective 
performance  of  the  technologies  and 
that  could  be  used  to  establish  the 
alternative  NPDES  permit  limitations. 

(4)  Process  and  incentives  for 
participating  in  alternative  performance 
standards.  CAFOs  interested  in 
pursuing  the  alternative  performance 
standards  should  have  a  good 
compliance  history,  e.g.,  no  ongoing 
violations  of  existing  permit 
performance  standards  or  history  of 
significant  noncompliance.  These 
facilities  must  conduct  an  analysis  of 


thefr  operation  (as  described  above  in 
Sections  IV.C.2.e.(2)  and  IV.C.2.e.(3)) 
and  prepare  a  proposed  alternative 
program  plan  including  the  results  of 
the  analysis;  the  proposed  method  for 
implementing  new  technologies  and 
practices,  including  an  approach  for 
monitoring  performance;  and  the  results 
demonstrating  that  these  technologies 
and  practices  perform  equivalent  to  or 
better  than  the  baseline  effluent 
guidelines.  This  plan  must  be  included 
with  the  CAFO's  NPDES  permit 
application  or  renewal,  and  it  will  be 
incorporated  into  the  permit  upon 
approval  by  the  permitting  authority. 

CAFOs  are  expected  to  derive 
substantial  benefits  from  participation 
in  the  alternative  standards  approach, 
through  greater  flexibility  in  operation, 
increased  good  will  of  neighbors, 
reduced  odor  emissions,  and  potentially 
lower  costs.  EPA  is  considering  future 
opportunities  for  other  possible 
incentives  to  encoiuage  participation  in 

this  program. 

/.  How  did  EPA  consider  the  Clean 
Water  Act  statutory  factors  in 
establishing  the  ELGs?  (1)  BPT.  In 
establishing  BPT  effluent  guidelines  for 
an  industry  category,  EPA  looks  at  a 
number  of  factors  in  determining  the 
appropriate  effluent  limits  for 
conventional,  toxic,  and  non- 
conventional  pollutants.  EPA  first 
considers  the  cost  of  achieving  effluent 
reductions  in  relation  to  the  effluent 
reduction  benefits.  The  Agency  also 
considers  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including    . 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems 
appropriate.  33  U.S.C.  304(b)(1)(B).      . 
Traditionally.  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  conunon 
characteristics.  EPA's  consideration  of 
these  factors  and  how  they  affected  this 
rulemaking  is  presented  in  the 
Technical  Development  Document.  . 

One  way  that  EPA  takes  these  factors 
into  accoimt  is  by  breaking  down 
categories  of  industries  into  separate 
classes  of  similar  characteristics.  The 
division  of  a  paint  source  category  into 
groups  called  "subcategories"  provides 
a  mechanism  for  addressing  variations 
among  products,  raw  materials, 
processes,  and  other  parameters  that  can 
result  in  distinct  effluent  characteristifcs. 
This  provides  each  subcategory  with  a 
uniform  set  of  ELGs  that  take  into 
accoimt  technology  achievability  and 
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economic  impacts  unique  to  that 
subcategory.  In  this  rule,  EPA  has 
addressed  such  considerations  by 
establishing  two  new  subcategories, 
codified  at  Subpart  C  (beef,  dairy,  and 
heifers)  and  Subpart  D  (swine,  poultry, 
and  veal)  of  40  CFR  412.  See  Section 
IV.C.2.a  of  the  preamble  for  a  discussion 
of  these  subcategories. 

The  requirements  established  in  this 
rule  for  BPT  effluent  guidelines  reflect 
consideration  of  the  total  cost  of 
applying  these  technologies  (including 
BMPs)  in  relation  to  the  effluent 
reduction  benefits  that  will  be  achieved. 
The  ELGs  promulgated  today  are 
expected  to  cost  Large  CAFOs  $283 
million  per  year  (pre-tax).  The  ELGs  will 
reduce  discharges  of  sediment  by  2.1 
billion  pounds,  nutrients  by  155  million 
pounds,  and  metals  by  one  million 
pounds  annually.  This  results  in  an 
overall  ratio  of  $0.12  per  pound  of 
pollutant  removed  (using  reductions  of 
sediment,  nutrients,  and  metals). 
Excluding  sediment  reductions,  the  rule 
achieves  an  overall  ratio  of  $1.75  per 
pound  of  pollutant  removed  (nutrients 
and  metals). 

The  technologies  upon  which  BPT  is 
based  are  ones  that  are  readily 
applicable  to  all  CAFOs  and  will 
provide  effective  control  of  discharges 
of  manure,  litter,  and  other  process 
wastewaters  to  surface  water.  These 
requirements  are  widely  demonstrated 
as  achievable  and  represent  the  level  of 
control  achieved  by  the  majority  of 
Large  CAFOs.  The  containment 
requirements  included  in  this  rule  have 
been  applicable  to  Large  CAFOs  since 
they  were  promulgated  in  the  1974 
ELGs,  and  most  existing  lagoons  and 
other  containment  structures  are  built  to 
these  standards.  Furthermore,  USDA 
and  ASAE  cite  the  25-year,  24-hour    , 
rainfall  event  as  part  of  the  standard  to 
which  contaiiunent  structures  should  be 
constructed. 

As  described  in  Section  IV.C.2.b  of 
this  preamble,  the  land  application 
requirements  included  in  this  rule 
represent  practices  that  will  ensure  that 
CAFOs  apply  manure,  litter,  and  other 
process  wastewaters  at  a  rate  and  in  a 
manner  consistent  with  the  appropriate 
agricultural  utilization  of  nutrients. 
Limits  on  the  rate  at  which  manure  can 
be  applied  and  certain  other  constraints 
on  application  practices,  such  as 
setbacks  and  vegetated  buffers,  are 
widely  demonstrated  as  achievable  and 
have  been  imposed  bya  number  of 
States  and  through  NPDES  permits. 

(2)  BCT.  In  evaluating  the  possible 
BCT  standards  in  this  rulemaking,  EPA 
first  considered  whether  there  are  any 
candidate  technologies  (i.e.,  technology 
options)  that  are  technologically  feasible 


and  achieve  greater  reductions  in 
conventional  pollutants  than  are 
achieved  by  the  BPT  requirements 
promulgated  today.  (Conventional 
pollutants  are  defined  as  TSS,  BOD,  pH, 
fecal  coliform,  and  oil  and  grease.) 
EPA's  analyses  of  pollutant  reductions 
that  can  be  achieved  by  the  candidate 
options  (including  the  BPT,  BAT,  and 
NSPS  options)  has  focused  largely  on 
the  control  of  nutrients,  sediments, 
metals,  and  pathogens,  but  to  the  extent 
possible  have  also  assessed  the 
effectiveness  of  the  control  options  at 
reducing  discharges  of  conventional 
pollutants.  Although  animal  wastes 
contain  BOD  because  of  the  organic 
material  present  in  these  wastes,  the 
data  available  for  estimating  reductions 
of  BOD  from  application  of  the 
candidate  technologies  are  limited. 
Therefore,  EPA  based  its  estimates  of 
conventional  pollutant  reductions  on 
TSS,  using  estimated  reductions  in 
sediment  discharges  as  a  surrogate  for 
TSS.  Following  this  approach,  EPA 
identified  no  BCT  technology  option 
that  achieves  greater  TSS  removals  than 
the  BPT  requirements  promulgated 
today,  and  EPA  does  not  believe  the 
candidate  BCT  options  would 
substantially  reduce  discharges  of  BOD. 
EPA  therefore  concluded  that  there  are 
no  candidate  BCT  technologies  for 
establishing  limits  on  conventional 
pollutants  that  are  more  stringent  than 
BPT,  and  is  establishing  BCT 
requirements  in  this  rule  equal  to  BPT. 
If  EPA  had  identified  technology 
options  appropriate  for  a  national  rule 
that  achieve  greater  reductions  of 
conventional  pollutants  than  are 
achieved  by  BPT,  then  EPA  would  have 
performed  the  two-part  BCT  cost  test. 
{See  51  FR  24974  for  a  description  of  the 
methodology  EPA  employs  when  setting 
BCT  standards.) 

(3)  BAT.  In  general,  BAT  represents 
the  best  available  economically 
achievable  performance  of  direct 
discharging  facilities  in  the  industrial 
subcategory  or  category.  The  Clean 
Water  Act  requires  EPA  to  consider  a 
number  of  different  factors  when 
developing  ELGs  that  represent  the  BAT 
level  of  control  for  discharges  of  toxic 
and  nonconventional  pollutants  by  a 
particular  industry  category.  These 
factors  include  the  cost  of  achieving 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
processes  employed,  engineering 
aspects  of  the  control  technology, 
potential  process  changes,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
other  factors  as  the  Administrator  deems 
appropriate.  EPA's  consideration  of 


these  factors  and  how  they  affected  this 
rulemaking  is  presented  in  the 
Technical  Development  Document. 

An  additional  statutory  factor 
considered  in  setting  the  BAT 
requirements  is  economic  achievability. 
Generally,  the  achievability  is 
determined  on  the  basis  of  the  total  cost 
to  the  industrial  subcategory  and  the 
overall  effect  of  the  rule  on  the 
industry's  financial  health.  The  BAT 
requirements  promulgated  today  are 
economically  achievable  and  represent 
the  best  available  technology  for  Large 
CAFOs.  As  was  discussed  above  for 
BPT,  EPA  estimates  the  cost  for  Large 
CAFOs  to  comply  with  the  ELGs  at  $283 
million  per  year  (pre-tax.  $2001).  The 
ELGs  will  reduce  discharges  of  sediment 
by  2.1  billion  pounds,  nutrients  by  155 
million  poimds,  and  metals  by  one 
million  pounds  annually.  (These  costs 
and  pollutant  reductions  are  not 
additional  costs  beyond  that  of  BPT.  ■ 
Because  the  BPT  and  BAT  requirements 
promulgated  today  are  identical,  the 
costs  and  pollutant  reductions  for  each 
level  of  control  are  presented 
incremental  to  the  baseline  of  current 
practices  and  current  regulatory 
requirements.) 

The  technologies  upon  which  BAT  is 
based  are  ones  that  are  readily 
applicable  to  all  CAFOs  and  will 
provide  effective  control  of  discharges 
of  manure,  litter,  and  other  process 
wastewaters  to  surface  water.  The 
containment  requirements,  in 
conjunction  with  the  production  area    • 
BMPs  included  in  this  rule,  are  widely 
demonstrated  as  achievable  and 
represent  the  level  of  control 
demonstrated  to  be  achievable  by 
well-performing  Large  CAFOs.  The 
containment  requirements  included  in 
this  rule  have  been  applicable  to  Large 
CAFOs  since  they  were  promulgated  in 
the  1974  ELGs.  and  most  existing 
lagoons  and  other  containment 
structiu^s  are  built  to  these  standards. 
Furthermore,  USDA  and  ASAE  cite  the 
25-year,  24-hour  rainfall  event  as  part  bf 
the  standard  to  which  storage  structures 
should  be  constructed. 

As  described  in  Section  IV.C.2.b  of 
this  preamble,  the  land  application 
requirements  included  in  this  rule  are 
consistent  with  appropriate  agricultural 
utilization  of  nutrients  and  will  ensure 
that  CAFOs  apply  manure,  litter,  and 
other  process  wastewaters  at  a  rate  and 
in  a  manner  necessary  to  meet  the 
requirements  of  the  crops  grown  and  not 
exceed  the  ability  of  the  soil  and  crop 
to  absorb  nutrients.  Limits  on  the  rate  at 
which  manure  can  be  applied  and 
certain  other  constraints  on  application 
practices,  such  as  setbacks  and 
vegetated  buffers,  are  widely 
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demonstrated  as  achievable  and  have 
been  imposed  by  a  number  of  States  and 
through  NPDES  permits. 

To  determine  economic  achievability, 
EPA  analyzed  how  many  fsfcilities 
affected  by  this  rule  would  experience 
financial  stress  severe  enough  to  make 
them  vulnerable  to  closing.  As 
explained  in  more  detail  in  Section  vni 
of  this  preamble  and  in  the  Economic 
Analysis,  the  number  of  facilities 
experiencing  stress  might  indicate 
whether  certain  regulatory  options 
considered  during  the  rulemaking  are 
economically  achievable,  subject  to 
other  considerations. 

For  the  veal,  dairy,  tiirkey,  and  egg 
laying  sectors,  the  final  regulations  are 
not  expected  to  result  in  any  CAFO- 
level  business  closures.  In  the  beef 
cattle,  heifer,  swine  and  broiler  sectors, 
however,  the  final  rule  is  expected  to 
cause  some  existing  CAFOs  to 
experience  financial  stress.  These 
operations  may  be  vulnerable  to  closxire 
as  a  result  of  complying  with  the  final 
rule.  Across  all  sectors,  an  estimated 
285  existing  Large  CAFOs  may  be 
vulnerable  to  facility  closine.  This 
accounts  for  approximately  3  percent  of 
all  Large  CAFOs.  By  sector.  EPA 
estimates  that  49  beef  operations  (3 
percent  of  affected  beef  CAFOs),  204 
hog  operations  (5  percent  of  affected  hog 
CAFOs),  10  broiler  operations 
(1  percent),  and  22  heifer  operations  (9 
percent)  may  close  as  a  result  of 
complying  with  the  final  rule. 

(3)  NSPS.  NSPS  reflect  effluent 
reductions  that  are  achievable  based  on 
the  best  available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  represents  the  greatest 
degree  of  effluent  reduction  attainable 
through  the  application  of  the  best 
available  demonstrated  control 
technology  for  all  pollutants  (i.e., 
conventional,  non-conventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements.  In  addition,  EPA 
evaluates  whether  the  requirements 
would  impose  a  barrier  to  entry  to  new 
operations. 

The  technologies  upon  which  the 
production  area  NSPS  for  Large  beef, 
dairy,  and  heifer  CAFOs  are  ones  that 
are  readily  applicable  to  all  CAFOs  in 
that  subcategory  and  will  provide 
effective  control  of  discharges  of 
manure,  litter,  and  other  process 
wastewaters  to  siuface  water.  The 
containment  requirements,  in 


conjunction  with  the  production  area 
BMPs  included  m  this  rule,  are  widely 
demonstrated  as  achievable  and 
represent  the  level  of  control 
demonstrated  to  be  achievable  by  well- 
performing  Large  CAFOs  covered  by 
Part  412,  Subpart  C.  The  containment 
requirements  included  in  this  rule  have 
been  applicable  to  Large  CAFOs  since 
they  were  promulgated  in  the  1974 ' 
ELGs,  and  most  existing  lagoons  and 
other  containment  structures  are  built  to 
these  standards.  Furthermore,  USDA 
and  ASAE  cite  the  25-year,  24-hour 
rainfall  event  as  part  of  the  standard  to 
which  containment  structures  should  be 
constructed. 

EPA  has  determined  that  total 
containment  (with  a  compliance  option 
to  design,  operate,  and  maintain  the 
facility  to  contain  the  runoff  from  a 
100-year.  24-hour  rainfall  event)  for  the 
production  area  for  new  swine,  poultry, 
and  veal  sources  (and  the  production 
area  BMPs)  is  technologically  feasible 
and  will  not  pose  a  barrier  to  entry  for 
new  sources  subject  to  Subpart  D.  It  is 
common  for  new  poultry,  veal,  and 
swine  operations  to  construct  facilities 
that  keep  the  animals  in  total 
confinement.  In  addition,  many  new 
operations  are  based  on  manure 
handling  systems  that  greatly  reduce  or 
eliminate  water  use,  such  as  hog  and 
poultry  high-rise  houses,  or  that  contain 
manure  in  covered  or  indoor  facilities, 
such  as  underpit  storage  systems  and 
litter  storage  sheds.  EPA  has  carefully 
evaluated  the  concerns  raised  in 
comments  regarding  the  technical 
feasibility  of  total  containment  at  swine, 
poultry,  and  veal  operations.  The 
concerns  raised  by  conunenters  are 
primarily  associated  with  operational 
factors  and  the  effect  of  climate  90  the 
use  of  lagoon  covers.  New  sources  will 
avoid  the  design  challenges  and  retrofit 
costs  that  existing  soiuces  would  face 
with  these  requirements.  Based  on  the 
information  in  the  record,  and  as 
discussed  above,  EPA  has  received  data 
to  demonstrate  that  each  of  these  factors 
has  been  successfully  handled  at  CAFOs 
and  other  facilities.  Therefore,  EPA 
toncludes  that  the  total  containment 
requirements  of  this  rule  could  be  met 
through  the  use  of  lagoon  covers  if 
'  facilities  choose  to  do  so.  However,  by 
retaining  all  manure  and  process 
wastewater  within  the  building  (for 
example,  by  using  underhouse  pits)  and 
not  using  an  outdoor  liquid 
impoundment,  these  operations  will 
avoid  the  operational  challenges  posed 
by  covers.  Additional  compliance 
flexibility  is  provided  by  the  provision 
that  allows  the  zero  discharge  standard 
to  be  met  by  designing,  constructing. 


operating,  and  maintaining  waste 
management  and  storage  facilities  to 
contain  all  manure,  litter,  and  process 
wastewater  including  the  nmoff  and  the 
direct  precipitation  from  a  100-year< 
24-hour  rainfall  event. 

The  land  application  requirements 
included  in  this  rule  for  all  Large 
CAFOs  that  are  new  soiiices  are 
identical  to  those  established  imder 
BAT  for  existing  sources  and  are 
consistent  with  appropriate  agricultural 
utilization  of  nutrients.  These  land 
application  requirements  will  ensure 
that  CAFOs  apply  manure,  litter,  and 
other  process  wastewaters  at  a  rate  and 
in  the  manner  necessary  to  meet  the 
requirements  of  the  crops  grown  and  not 
exceed  the  ability  of  the  soil  and  crop 
to  absorb  nutrients.  Limits  on  the  rate  at 
which  manure  can  be  applied  and 
certain  other  constraints  on  application 
practices,  such  as  setbacks  and 
vegetated  buffers,  are  widely 
demonstrated  as  achievable  and  as  the 
best  available  demonstrated  control 
technology,  and  have  been  imposed  by 
a  niunber  of  States  and  through  NPDES 
permits.  « 

EPA  evaluated  economic  impacts  to 
new  source  CAFOs  by  comparing  the 
costs  borne  by  new  source  CAFOs  to 
those  estimated  for  existing  sources. 
That  is,  if  the  expected  cost  to  new 
sources  is  similar  to  or  less  than  the 
expected  cost  borne  by  existing  sources 
(and  that  cost  was  considered 
economically  achievable  for  existing 
soiu'ces),  then  EPA  considers  the 
regulations  for  new  sources  do  not 
impose  requirements  that  might  grant 
existing  operators  a  cost  advantage  over 
new  CAFO  operators  and  further 
determines  that  the  NSPS  is  affordable 
and  does  not  present  a  barrier  to  entry 
for  new  &cilities.  In  general,  cqgts  to 
new  sources  for  complying  with  a  given 
set  of  regulatory  requirements  are  lower 
than  the  costs  for  existing  sources  to 
comply  with  the  same  requirements 
since  new  sources  are  able  to  apply 
control  technologies  more  efficiently 
than  existing  sources  that  may  incur 
high  retrofit  cost.  New  soim;e  CAFOs 
will  be  able  to  avoid  the  retrofit  costs 
that  will  Ije  incurred  by  existing 
sources.  For  exeunple,  the  cost  of  a 
model  total  containment  system  for 
swine  that  would  meet  the  no  discharge 
requirement  (e.g.,  incremental  cost  of 
deep  pit  swine  house,  including  land 
application)  typically  is  less  than  the 
cost  for  an  existing  soim»  to  retrofit 
water  intensive  lagoon-based  systems 
that  are  exposed  to  precipitation. 
Among  the  primary  reasons  for  the 
capital  cost  difference  for  a  new  source 
with  total  containment  is  that  it  does 
not  include  an  impoundment  lagoon. 
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and  it  experiences  reduced  ope^ting 
costs  because  it  handles  less  waste  with 
substantially  lower  water  and  higher 
solids  content  than  a  water-intensive 
lagoon-based  system.  New  sources  may 
be  able  to  avoid  many  of  the  other 
control  costs  facing  some  existing 
producers  through  careful  site  selection, 
such  as  choosing  to  locate  at  a  site  with 
sufficient  available  land  nearby  for 
applying  manure.  Furthermore,  other 
technologies  are  available  to  new 
soiuces,  that  have  been  implemented  by 
existing  sources,  that  are  also  capable  of 
achieving  the  no  discharge  standard. 
See  section  IV  C  above  for  further 
discussion  of  other  technologies.  Since 
the  new  source  requirements  for 
Subpart  C  are  the  same  as  the 
corresponding  existing  source 
requirements,  EPA  concludes  that  the 
NSPS  requirements  promulgated  today 
do  not  present  a  barrier  to  entry  for  new 
facilities.  For  Subpart  D  facilities,  where 
the  new  source  requirements  are  more 
stringent  than  the  existing  source 
requirements,  EPA  concludes  that  the 
NSPS  requirements  do  not  pose  a  barrier 
to  entry  because  of  the  currently 
widespread  use  of  animal  confinement 
practices  and  waste  management 
technologies  that  can  comply  with  the 
zero  discharge  standard,  and  because 
these  total  containment  technologies 
and  practices  are  less  costly  to 
implement  than  water-intensive  systems 
(e.g.,  such  as  water  flush  waste 
management)  that  are  exposed  to 
precipitation.  EPA  costed  for  zero 
discharge  technologies  and  showed  that 
these  would  pose  no  barrier  to  entry. 
Now  that  operations  can  choose  an 
alternative  option  that  might  be  cheaper 
to  implement,  EPA  believes  that  there  is 
even  less  likelihood  that  there  is  a 
barrier  ti^ntry.  More  information  is 
provided  in  the  Technical  Development 
Document  and  the  Economic  Analysis 
supporting  the  final  regulations. 

3.  What  Technology-Based  Limitations 
Apply  to  Small  and  Medium  CAFOs? 

In  today's  final  rule,  small  and 
medium-size  AFOs  that  have  been 
defined  or  designated  as  CAFOs  by  the 
permitting  authority  would  noj  be 
subject  to  the  effluent  limitations 
guidelines  and  standards  specified  in 
part  412.  (Refer  to  section  IV.C.Z.a.  of 
this  preamble  for  a  discussion  of  the  key 
public  comments  and  EPA's  final 
analysis  for  applying  the  effluent 
limitations  guidelines  only  to  Large 
CAFOs.)  Rather,  for  Small  and  Medium 
CAFOs  the  permit  writer  would  use  BPJ 
to  establish,  case  by  case,  the 
appropriate  technology-based 
requirements  for  each  permit.  The 
technology-based  requirements  must 


address  the  production  area  and  the 
land  application  area(s).  Establishing 
permit  limits  for  these  facilities  on  a  BPJ 
basis,  using  40  CFR  125.3  as  a  guide  for 
the  types  of  factors  to  consider,  allows 
for  the  establishment  of  permit 
conditions  that  are  tailored  to  and  more 
directly  address  the  site-specific 
conditions  that  led  to  the  facility  being 
defined  or  designated  as  a  CAFO.  In 
instances  where  technology-based 
requirements  are  not  protective  of  water 
quality,  the  permit  writer  will  also 
establish  water  quality-based  effluent 
limits. 

For  the  production  area,  the 
permitting  authority  must  establish  the 
technology-based  limitations  on  the 
discharge  of  manure,  litter,  and  process 
wastewater,  including  limitations  where 
applicable  based  on  the  minimum 
duration  and  intensity  rainfall  event  for 
which  the  CAFO  can  design  and 
construct  a  system  to  contain  all 
manure,  litter,  and  process  wastewater 
and  storm  water.  Technical  references 
from  USDA  and  the  American  Society  of 
Agricultural  Engineers  should  be 
consulted  for  appropriate  design  factors 
to  consider  for  containment  structiu«s. 
Typical  design  factors  are:  (1)  Sludge 
voliune,  (2)  treatment  volume,  (3) 
volume  of  manure  and  wastewater 
between  drawdown  events,  (4)  total 
volume  for  runoff  and  precipitation,  and 
(5)  the  minimum  duration  and  intensity 
rainfall  event  portion  of  (4). 

For  the  land  application  area,  the 
permitting  authority  must  consider 
permit  requirements  that  place 
technology-based  limits  on  discharges 
resulting  from  the  application  of 
manure,  litter,  an,d  process  wastewater 
to  land  under  the  control  of  the  CAFO 
owner  .qr  operator,  including  restrictions 
on  the  rates  of  application  to  ensure 
appropriate  agricultural  utilization  of 
nutrients.  In  today's  final  rule,  all 
CAFOs  must  develop  and  implement  a 
nutrient  management  plan  (as  described 
in  the  next  section). 

4.  Will  CAFOs  Be  Required  To  Develop 
and  Implement  a  Nutrient  Management 
Plan? 

Under  today's  final  rule,  NPDES 
permits  for  all  CAFOs  will  require  the 
development  and  implementation  of  a 
nutrient  management  plan.  At  a 
minimum,  a  nutrient  management  plan 
must  include  BMPs  and  procedures 
necessary  to  achieve  effluent  limitations 
and  standards.  The  plan  must,  to  the 
extent  applicable,  address  the  following 
minimiun  elements: 

•  Ensure  adequate  storage  of  manure, 
litter,  and  process  wastewater,  including 
procedures  to  ensure  proper  operation 


and  maintenance  of  the  storage 
facilities; 

•  Ensure  proper  management  of 
animal  mortalities  [i.e.,  dead  animals)  to 
ensiue  that  they  are  not  disposed  of  in 
any  liquid  manure,  storm  water,  or 
process  wastewater  storage  or  treatment 
system  that  is  not  specifically  designed 
to  treat  animal  mortalities; 

•  Ensure  that  clean  water  is  diverted, 
as  appropriate,  from  the  production 
area; 

•  'Prevent  direct  contact  of  confined 
animals  with  waters  of  the  United 
States; 

•  Ensiue  that  chemicals  and  other 
contaminants  handled  on-site  are  not 
disposed  of  in  any  manure,  litter,  or 
process  wastewater,  or  storm  water 
storage  or- treatment  system,  unless 
specifically  designed  to  treat  such 
chemicals  and  other  contaminants; 

•  Identify  appropriate  site  specific 
conservation  practices  to  be 
implemented,  including  as  appropriate 
buffers  or  equivalent  practices,  to 
control  runoff  of  pollutants  to  waters  of 
the  United  States; 

•  Identify  protocols  for  appropriate 
testing  of  manure,  litter,  process 
wastewater,  and  soil; 

•  Establish  protocols  to  land  apply 
manure,  litter,  or  process  wastewater  in 
accordance  with  site  specific  nutrient 
management  practices  that  ensure 
appropriate  agricultural  utilization  of 
the  nutrients  in  the  maniue,  litter,  or 
process  wastewater;  and 

•  Identify  specific  records  that  will  be 
maintained  to  document  the 
implementation  and  management  of  the 
minimum  elements  described  above. 

For  Large  CAFOs  these  minimum 
elements  of  a  nutrient  management  plan 
must  also  meet  the  more  detailed 
requirements  in  the  part  412  effluent 
guidelines.  For  Small  and  Medium 
CAFOs,  or  other  operations  not 
otherwise  subject  to  part  412 
requirements  for  land  application,  the 
minimiun  elements  of  a  nutrient 
management  plan  will  be  further 
specified  in  the  permit,  on  a  site  specific 
basis,  based  on  die  best  professional 
judgment  of  the  permitting  authority. 

What  did  EPA  propose?  In  the 
proposed  rule,  EPA  introduced  the 
concept  of  a  "Permit  Nutrient  Plan" 
("PNP"),  and  proposed  that  permits  for 
all  CAFOs  would  require  the 
development  and  implementation  of  a 
PNP.  For  CAFOs  not  subject  to  the 
ELGs,  the  proposal  called  for  the 
permitting  authority  to  consider  the 
need  for  a  PNP. 

The  concept  of  a  PNP,  as  opposed  to 
the  use  of  the  term  CNMP,  was  used  by 
EPA  to  identify  those  specific  aspects  of 
a  CNMP  that  would  be  required  luider 
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the  proposed  regulatory  program.  In  the 
proposal  EPA  included  a  discussion 
doounenting  the  relationship  between  a 
CNMP  and  a  PNP.  EPA  also  prepared, 
and  made  available  for  public  review  as 
a  supporting  document,  a  draft  guidance 
dociunent  entitled  Managing  Manure 
Nutrients  at  Concentrated  Animal 
Feeding  Operations  which  provided 
information  concTeming  the  content  of  a 
PNP.  The  PNP  was  considered  to  be  the 
subset  of  activities  in  a  USDA  defined 
CNMP  that  relate  to  compliance  with 
the  effluent  discharge  limitations  and 
other  requirements  of  the  NPDES 
permit.  EPA  also  proposed  that  it  be 
developed,  or  reviewed  and  modified, 
by  a  certified  specialist.  The  proposal 
would  have  required  the  PNP  to  be 
developed  within  3  months  of 
submitting  either  an  NOI  for  coverage 
under  an  NPDES  general  permit  or  an 
application  for  an  NPDES  individual 
permit.  CAFO  operators  would  be 
required  to  notify  the  permitting 
authority  when  the  PNP  had  been 
developed.  EPA's  position  was  that  the 
content  of  a  PNP  was  consistent  with 
that  of  a  CNMP  and  could  be  addressed 
in  a  single  plan  for  a  given  operation. 

What  were  the  key  comments?  In 
general,  commenters  supported  the 
concept  of  requiring  the  development 
and  implementation  of  nutrient 
management  plans  by  CAFOs.  Although 
commenters  generally  supported  the 
overall  concept,  many  did  not  endorse 
the  specific  approach  taken  by  EPA  in 
the  proposed  rule.  There  was  significant 
comment  from  stakeholders  that  the 
PNP  would  require  the  development  of 
a  separate  plan  in  addition  to  a  CNMP. 
Altiiough  EPA  had  intended  the  PNP  to 
be  a  subset  of  information  contained 
within  a  typical  CNMP,  not  an 
independent  or  separate  plan,  a  number 
of  commenters  misimderstood  that 
point,  and  otherwise  felt  that  the 
proposal  would  result  in  confusion  in 
the  regulated  community. 

The  SBAR  Panel  noted  the  concerns 
of  some  small  business  representatives 
regarding  the  practical  difficulties  of 
ensuring  that  manure  is  always  applied 
at  agronomic  rates.  The  Panel 
recommended  that  EPA  continue  to 
work  with  USDA  to  explore  ways  to 
limit  permitting  requirements  to  the 
minimum  necessary  to  deal  with  such 
threats  and  to  define  what  is 
"appropriate"  land  application 
consistent  with  the  agricultural  storm 
water  exemption.  The  Panel  agreed  that 
if  maniu«  and  wastewater  are  applied  to 
land  at  agronomic  rates  and  a  facility  is 
designed  to  contain  the  discharge  from 
a  25-year,  24-hour  storm,  that  facility 
would  have  minimal  potential  to 
discharge  or  adversely  afiect  water 


quality.  However,  it  is  also  possible  that 
an  operation  might  land  apply  in  excess 
of  agronomic  rates  but  still  not 
discharge,  depending  on  such  factors  as 
annual  rainfall,  local  topography,  and   ' 
distance  to  the  nearest  stream.  "The 
Panel  reconunended  that  EPA  consider 
such  factors  as  it  develops  requirements 
related  to  land  application. 

The  SBAR  Panel  also  raised  concerns 
related  to  the  development  and 
implementation  of  CNMPs,  as  well  as 
specific  requirements  for  applying 
nutrients  at  a  phosphorous-based  rather 
than  a  nitrogen-based  rate  in  certain 
circumstances.  Small  business 
representatives  expressed  concerns 
about  application  of  manure  at 
phosphorus-based  rates.  The  Panel 
noted  the  high  cost  of  phosphorus-based 
application  relative  to  nitrogen-based 
application  and  supported  EPA's  intent 
to  require  the  use  of  phosphorus-based 
application  rates  only  where  necessary 
to  protect  water  quality,  if  at  all,  keeping 
in  mind  its  legal  obligations  under  the 
Clean  Water  Act.  If  the  soil  is  not 
phosphorus-limited,  nitrogen-based 
application  should  be  allowed.  The 
Panel  recommended  that  EPA  consider 
leaving  the  determination  of  whether  to 
require  the  use  of  phosphorus-based 
rates  to  BPJ,  and  continue  to  work  with 
USDA  in  exploring  such  an  option. 

Rationale.  In  the  March  1999  USDA/ 
EPA  Unified  National  Strategy  for 
Animal  Feeding  Operations  EPA  and 
USDA  endorsed  the  concept  of  CNMPs 
for  all  AFOs.  The  Strategy 
acknowledged  that  the  vast  majority  of 
these  plans  would  be  developed  imder 
voluntary  programs  while  a  limited 
number  woiild  be  prepared  under  the 
regulatory  program.  In  today's  final  rule, 
CAFOs,  which  represent  only  a  small 
proportion  of  all  AFOs,  are  required  to 
have  a  nutrient  management  plan,  and 
the  nutrient  management  plan 
represents  a  subset  of  activities  within 
a  CNMP  that  are  necessary  for  CWA 
regulatory  purposes.  EPA  believes  that 
this  approach  is  consistent  with  the 
concepts  in  the  Strategy. 

EPA  explained  in  section  IV.C.2.b 
above  that  the  BMPs  specified  in  today's 
regulation,  including  ihe  requirement  to 
develop  and  implement  a  nutrient 
management  plan,  represent  the 
minimiim  elements  of  an  effective  BMP 
program  and  are  necessary  to  control  the 
-  discharges  of  pollutants  to  surface 
waters.  As  discussed  there,  non-numeric 
effluent  limitations  consisting  of  BMPs 
are  particularly  suited  to  the  regulation 
of  CAFOs.  In  partigular,  EPA  believes 
that  it  is  generally  infeasible  to  establish 
a  numeric  effluenttimitation  for 
discharges  of  land-applied  CAFO  waste. 
The  factors  that  make  a  numeric 


limitation  infeasible  include,  among 
other  things,  that  storm  water  discharges 
can  be  hi^y  intermittent,  are  usually 
characterized  by  very  high  flows 
occiuring  over  relatively  short  time 
intervals,  and  carry  a  variety  of 
pollutants  whose  nature  and  extent  vary 
according  to  geography  and  local  land 
use.  Accordi^ly,  the  final  regulations  at 
section  122.42(e)  specify  the  need  for  a 
nutrient  management  plan  for  all 
CAFOs  and  the  general  elements  that 
the  plan  must  address. 

For  Large  CAFOs,  EPA  has  specified 
the  need  for  a  nutrient  management 
plan  as  a  non-numeric  effluent 
limitation  in  the  form  of  a  BMP 
requirement  under  the  find  ELGs.  For    - 
Small  and  Medium  CAFOs,  and  other 
operations  that  are  not  subject  to  the 
CAFO  effluent  guidelines,  authority  to 
require  a  nutrient  management  plan 
exists  under  Clean  Water  Act  sections 
402(a)(1)  and  (2)  and  40  CFR  122.44(k). 
EPA  believes  that  a  nutrient 
management  plan  requirement  for  the 
Small  and  Medium  CAFOs  is  necessary 
in  order  to  appropriately  control 
discharges  of  pollutants  and  otherwise 
carry  out  the  purposes  and  intent  of  the 
CWA.  For  these  operations,  EPA  found 
it  was  appropriate  for  the  final  rule  to 
specify,  on  a  national  basis,  the 
requirement  for  a  nutrient  management 
plan  and  the  general  elements  that  the 
plan  must  address.  In  tiun,  the  final  rule 
allows  the  permitting  authority  to 
include,  on  a  best  professional  judgment 
basis  in  light  of  more  localized  factors, 
more  specific  nutrient  management  plan 
requirements  as  necessary  to  ensure 
appropriate  agricultural  utilization  of 
nutrients  at  the  operation. 

EPA  has  addressed  the  SBAR  panel 
concerns  by  defining  the  scope  of  a 
nutrient  management  plan  with 
reference  to  those  elements  necessary  to 
ensure  that  manure  is  managed 
effectively  insofar  as  they  are  related  to 
possible  discharges  to  surface  water. 
Fiuther,  today's  final  rule  requires  land 
application  rates  based  on  the  site- 
specific  technical  standards  established 
by  the  Director. 

EPA  agrees  that  the  use  of  the  term 
PNP  created  unintended  confusion. 
While  EPA  remains  a  strong  advocate  of 
the  development  of  CNMPs  the  Agency 
recognized  the  need  to  address  this 
confiision.  In  response  to  comments, 
EPA  is  relying  on  the  more  generic  term, 
"nutrient  management  plan"  in  today's 
rule.  By  way  of  clarification,  the 
nutrient  management  plan  is  a  separate 
and  distinct  term  that  applies  to  the 
subset  of  activities  in  a  USDA-defined 
CNMP  that  are  required  by  the  CAFO 
effluent  guidelines  or  NPDES  permit 
regulatiotis.  These  requirements  are 
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defined  in  today's  rule  as  the  minimum 
elements  that  all  nutrient  management 
plans,  developed  as  a  special  condition 
of  an  NPDES  permit,  must  meet.  EPA 
expects  that  many  CAFOs  will  satisfy 
the  requirement  to  develop  a  nutrient 
management  plan  by  developing  a  full 
CNMP,  although  a  full  CNMP  is  not 
required  in  today's  regulations.  The 
minimum  measures  of  a  nutrient 
management  plan  in  today's  final  rule 
are  consistent  with  the  content  of  both 
the  PNP  as  proposed  by  EPA  and  the 
CNMP  as  defined  by  USDA.  EPAs 
position  remains  that  the  development 
and  implementation  of  a  full  CNMP  is 
one  of  the  most  effective  methods  for  a 
permitted  operation  to  demonstrate 
compliance  with  the  nutrient 
management  plan  requirements  required 
by  this  rule. 

In  today's  rule.  EPA  is  requiring  all 
CAFOs  to  develop  and  implement  a 
nutrient  management  plan  by  December 
31.  2006.  except  that  CAFOs  seeking  to 
obtain  coverage  under  a  permit 
subsequent  to  that  date  must  have  a 
nutrient  management  plan  developed 
and  implemented  upon  the  date  of 
permit  coverage.  This  is  consistent  with 
the  dates  being  established  for  the  ELG. 
As  discussed  in  section  IV.C.2.b  of  this 
preamble,  the  ELGs  promulgated  today 
require  Large  CAFOs  that  are  existing 
sources  to  implement  the  land 
application  requirements  at  40  CFR 
412.4(c)  by  December  31,  2006  because 
that  is  the  date  when  EPA  is  assured 
that  the  required  planning  is  in  fact 
available  to  the  great  number  of 
regulated  sources.  For  Large  CAFOs  that 
are  new  sources  (i.e.,  those  commencing 
construction  after  the  effective  date  of 
this  rule),  the  land  application 
requirements  at  40  CFR  412.4(c)  apply 
immediately. 

EPA  has  similarly  concluded  that 
Small  and  Medium  CAFOs  subject  to 
the  NPDES  provisions  for  nutrient 
management  plans  also,  in  general,  will 
be  unable  to  develop  and  implement  a 
nutrient  management  plan  by  the  date 
they  will  need  to  seek  permit  coverage 
under  the  requirements  of  this  rule,  for 
reasons  of  insufficient  infrastructure. 
Therefore,  EPA  is  requiring  Small  and 
Medium  CAFOs  to  develop  and 
implement  NMP  plans  by  December  31, 
2006.  As  discussed  in  section  rV.C.2.b, 
among  other  things,  this  time  frame 
allows  reasonable  time  for  States  to 
update  their  NPDES  programs  and  issue 
permits  to  reflect  the  nutrient 
management  plan  requirements  of 
today's  rule  and  provides  flexibility  for 
pennit  authorities  to  establish  permit 
schedules  based  on  specific 
circumstances,  including  prioritization 
of  nutrient  management  plan 


development  and  implementation  based 
on  site-specific  water  quality  risks  and 
the  available  infrastructure  for 
development  of  nutrient  management 
plans.  Refer  to  section  lV.C.2.b  for 
additional  discussion  on  the  time  frame 
by  which  CAFOs  must  implement  the 
land  application  requirements  of  40  CFR 
412.4(c). 

Through  the  permit  application 
process  (every  five  years),  a  nutrient 
management  plan  will  have  to  be 
reviewed  and  updated  by  the  CAFO 
owner  or  operator.  EPA  recognizes  that 
the  nutrient  management  plan  will  be  a 
dynamic  document  that  might  require 
updates  more  frequently  than  every  five 
years.  A  site-specific  nutrient 
management  plan  that  reflects  the 
current  CAFO  operation  must  be 
maintained  on-site  by  the  CAFO  owner/ 
operator.  The  most  obvious  factor  that 
would  necessitate  an  update  to  the 
nutrient  management  plan  is  a 
substantial  change  in  die  number  of 
animals  at  the  CAFO.  A  substantial 
increase  in  animal  numbers  (for 
example  an  increase  of  greater  than  20 
percent)  would  significantly  increase 
the  volume  of  manure  and  total  nitrogen 
and  phosphorus  produced  on  the  CAFO. 
As  a  result,  the  CAFO  would  need  to 
reevaluate  animal  waste  storage 
facilities  to  ensiu-e  adequate  capacity 
and  may  need  to  reexamine  the  land 
application  sites  and  rates.  Another 
example  of  a  reason  for  updating  the 
nutrient  management  plan  is  a  change 
in  a  CAFO's  cropping  program,  which 
could  significantly  alter  land 
application  of  animal  waste.  Changes  in 
crop  rotation  or  crop  acreage,  for 
instance,  could  significantly  alter  land 
application  rates  for  fields  receiving 
animal  waste. 

5.  Does  EPA  Require  Nutrient 
Management  Plans  To  Be  Developed  or 
Reviewed  by  a  Certified  Planner? 

Although  EPA  promotes  and  supports 
the  use  of  certified  specialists  to  help 
ensure  the  quality  of  nutrient 
management  plans,  the  Agency  is  not 
requiring  such  plans  to  be  developed  or 
reviewed  by  a  certified  planner  as  part 
of  this  final  rule. 

What  did  EPA  propose?  EPA 
proposed  the  Pennit  Nutrient  Plans  be 
developed,  or  reviewed  and  modified, 
by  a  certified  specialist.  A  certified 
plaimer  was  defined  as  someone  who 
has  been  certified  to  prepare  CNMPs  by 
USDA  or  a  USDA  sanctioned 
organization. 

What  were  the  key  comments?  EPA 
received  a  number  of  comments  on  this 
provision.  Many  States  support  a  State 
certification  program  where  they  would 
have  the  flexibility  to  develop  their  own 


program.  Some  producers  and 
environmental  groups  supported 
certified  plans  as  outlined  in  the 
proposal.  Many  comments  related  to  the 
cost  of  having  a  specialist  develop  or 
review  a  plan  and  whether  there  are 
enough  specialists  across  the  country  to 
handle  the  volume  of  work.  Some  said 
that  a  certified  plan  would  not  achieve 
the  goal  of  improved  water  quality. 
Others  said  that  operators  should  be 
able  to  develop  their  own  plan,  noting 
that  USDA  tools  and  other  resources  are 
available  to  operators  and  a  specialist  is 
not  needed.  There  was  also  concern  that 
EPA  was  limiting  the  type  of  specialist 
by  listing,  in  the  proposal,  examples  of 
who  might  be  a  specialist. 

Rationale.  EPA  agrees  that 
certification  programs  are  more 
.  appropriately  developed  by  USDA  or  at 
the  State  level.  State  resources, 
coordination  with  local  stakeholders, 
and  State  requirements  relating  to 
nutrient  management  are  some  of  the 
factors  that  may  influence  State  specific 
certification  programs.  EPA  shares  the 
concerns  regarding  the  ciurent  capacity 
to  develop  up  to  15,500  certified  plans 
for  CAFOs  and  meet  the  demands  fix)m 
a  universe  of  222,000  other  AFOs 
requesting  CNMPs  through  USDA's 
voluntary  program.  Ciurently,  EPA  does 
not  have  a  reliable  estimate  on  the 
number  of  certified  specialists  available 
for  developing  and  implementing 
nutrient  management  plans.  However, 
EPA  recognizes  that  some  States  already 
have  certification  programs  in  place  for 
nutrient  management  planning,  and 
expects  that  the  USDA  and  EPA 
guidance  for  AFOs  and  CAFOs  will 
provide  additional  impetus  for  new  and 
improved  State  certification  programs. 
These  programs  provide  an  excellent 
foundation  for  producing  qualified  ' 
specialistis  for  nutrient  management 
planning.  When  all  of  these  State 
certification  programs  are  in  place,  EPA 
expects  that  there  will  be  sufficient 
capacity  to  develop  and  implement  the 
required  nutrient  management  plans  by 
the  required  regulation  implementation 
date  of  December  31,  2006. 

Although  not  required,  EPA 
encourages  CAFOs  to  make  use  of 
certified  specialists  with  the  expertise  to 
develop  high  quality  nutrient 
management  plans.  The  piupose  of 
using  certified  specialists  is  to  ensure 
that  effective  nutrient  management 
plans  are  developed  and/or  reviewed 
and  modified  by  persons  who  have  the 
requisite  knowledge  and  expertise  to 
develop  nutrient  management  plans  that 
meet  the  regulatory  requirements  and 
that  are  appropriately  tailored  to  the 
site-specific  needs  and  conditions  at 
each  CAFO.  Interested  parties  should 
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consult  with  USDA.  State  Agricultiual 
Departments,  and  their  NPDES 
permitting  authority  regarding  the 
availability  of  certified  specialists  and 
opportunities  to  be  certified. 

Under  today's  final  rule  operators 
may  develop  and  implement  their  own 
nutrient  management  plan,  and  may 
themselves  become  certified  nutrient 
management  planners.  In  fact,  EPA 
indicated  in  the  SBAR  Panel  Report  that 
it  expected  that  many  operators  could 
become  certified  throu^  USDA  or  land 
grant  universities  to  prepare  their  own 
nutrient  management  plans.  While  no 
definitive  niunber  is  cxirrently  available, 
results  from  preliminary  draft  studies 
indicate  that  the  average  CNMP  cost  per 
farm  was  $7,276  per  year.  The  list  of 
sources  in  the  proposal  of  who  can 
provide  CNMP  certified  specialists  iis 
there  only  as  a  sample  list.  It  in  no  way 
precludes  or  prevents  an  operator  bom 
obtaining  a  CNMP  from  an  alternate 
sovuce. 

6.  What  Are  the  Special  Conditions 
Applicable  to  All  NPDES  CAFO 
Permits? 

In  today's  rule  EPA  is  defining  two 
special  conditions  that  are  to  be 
required  in  all  NPDES  CAFO  permits: 
(1)  CAFO  owners  or  operators  must 
develop  and  implement  a  nutrient 
management  plan  that  addresses 
specific  minimum  elements  and  (2)  the 
CAFO  owner  or  operator  must  maintain 
permit  coverage  for  the  CAFO  imtil 
there  is  no  remaining  potential  for  a 
discharge  of  manure,  litter,  or  associated 
process  wastewater  other  than 
agricultiual  storm  water  from  land 
application  areas,  that  was  generated 
while  the  operation  was  a  CAFO  (i.e. 
proper  closure).  The  special  conditions 
in  an  NPDES  pennit  are  used  primarily 
to  supplement  effluent  limitations  and 
ensure  compliance  with  the  Clean  Water 

Act. 

A  discussion  of  the  specific  nutrient 
management  plan  requirements  of 
today's  rule,  the  key  public  comments 
and  EPA  rationale  for  requiring  nutrient 
management  plans  is  included  in 
section  IV.C.4  of  this  preamble. 

In  today's  rule,  EPA  is  adopting  as 
final  the  proposal  to  require  permitted 
CAFOs  that  lose  their  status  as  CAFOs 
[e.g.,  they  cease  operations,  or  reduce 
their  number  of  animals  below  the 
regulatory  thresholds)  to  retain  an 
NPDES  pennit  until  there  is  no 
remaining  potential  for  a  CAFO- 
generated  discharge  other  than 
agricultxwal  storm  water  from  the  land 
application  areas.  Should  the  facility's 
permit  expire,  the  owner/operator 
woidd  be  required  to  reapply  for  an 
NPDES  permit  if  the  facility  has  not 


been  properly  closed  (i.e.,  the  facility 
still  has  a  potential  to  discharge).  Proper 
facility  closure  includes  but  is  not 
limited  to  removal  of  water  bom 
lagoons  and  proper  disposal  or  reuse  of 
manure  removed  from  storage  areas 
such  as  pens,  lagoons,  and  stockpiles. 
For  CAFO  facilities  that  dovra-size  to 
become  AFOs,  proper  closure  of  the 
CAFO  is  achieved  when  there  is  no 
longer  a  potential  to  discharge  any 
manvire,  litter,  or  process  wastewater 
generated  while  the  operation  was  a 

CAFO. 

What  did  EPA  propose?  In  the 
proposal,  the  Agency  discussed  a 
variety  of  options  for  ensuring  proper 
closure  of  CAFOs,  inclxKiing  applying 
financial  instruments,  preparing  closure 
plans,  and,  as  adopted  today,  retaining  . 
an  NPDES  permit  imtil  the  facility  is 
properly  closed. 

H*A  proposed  two  additional  special 
conditions  that  are  not  being  included 
in  today's  final  rule.  EPA  proposed  that 
the  pennit  writer  must  consider  whether 
to  include  special  conditions  to  address 
(1)  Timing  restrictions  on  land 
application  of  maniue  or  litter  and 
wastewater  to  frozen,  snow-covered,  or 
saturated  ground,  and  (2)  conditions  to 
control  discharges  to  groxmd  water  with 
a  direct  hydrologic  connection  to 
surface  water.  Although  today's  rule 
does  not  include  a  national  requirement 
for  either  of  these  issues  to  be  regulated 
in  the  permit,  the  permitting  authority 
may  impose  permit  terms  and 
conditions  that  address  either  of  these 
issues  on  a  case-by-case  basis  as 
appropriate.  See  section  IV.C.2.b  above 
for  a  discussion  of  the  key  comments  on 
these  two  issues  and  EPA's  reasons  for 
not  including  either  of  them  as  national 
requirements  in  today's  rule. 

What  were  the  key  comments? 
Industry  comments  largely  supported 
the  proposal  to  require  facilities  to 
retain  an  NPDES  permit  until  property 
closed.  Some  environmental  groups, 
U.S.  Fish  and  Wildlife  Service,  some 
States  and  citizens  preferred  a  closure 
plan  with  financial  assurance, 
expressing  concern  that  taxpayers  end 
up  paying  to  clean  up  abandoned 
lagoons,  whereas  this  should  be  the 
responsibility  of  the  CAFO  operator. 
Some  commenters  opposed  the  closure 
requirement,  stating  that  it  was 
inconsistent  with  and  more  restrictive 
than  NPDES  requirements  for  other 
industry  sectors.  Others  questioned  the 
practical  meaning  of  closure,  as  well  as 
the  practical  ability  of  permit  authorities 
to  track  such  closed  facilities. 

Rationale.  EPA's  establishment  of  a 
piiniiniim  national  standard  for  closine 
wrill  help  ensxue  the  environmental  risks 
associated  with  CAFO  manure  and 


wastewater  are  minimized  upon  closure. 
Although  EPA  is  not  establishing 
financial  surety  measures.  States  may 
want  to  implement  them  as  appropriate   ^ 
imder  their  own  authorities  to  prevent 
the  environmental  damage  caused  by 
facilities  that  are  no  longer  in  business. 
EPA  concluded  that  requiring  retention 
of  an  NPDES  permit  provides  a  far  more 
effective  tool  for  environmental 
protection  than  would  simply  requiring 
a  closure  plan  that  might,  or  might  not. 
be  effectively  implemented. 

In  practical  terms,  how  clean  a  facility 
must  be  to  meet  closvue  requirements 
that  the  operation  no  longer  has  a 
potential  to  discharge  will  be  left  to  the 
permitting  authority.  EPA  is  not 
requiring  CAFO  facilities  to  post  bonds 
to  obtain  an  NPDES  permit,  nor  does 
EPA  calculate  that  closure  costs  are 
necessarily  high.  EPA  assiunes  that 
disposal  methods  normal  to  the 
operation  will  be  used  to  close  out  the 
facility. 

The  need  to  maintain  NPDES 
coverage  until  proper  closure  of  the 
CAFO  is  a  result  of  the  unique  natiu^  of 
CAFO  facilities.  As  a  part  of  their 
normal  operation  CAFOs  may,  among 
other  things,  have  manure  and  litter 
storage  structiues,  lagoons,  and  feed 
storage  areas.  The  abandonment  of  any 
one  of  these  has  the  potential  for 
catastrophic  environmental  damage  to 
waters  of  the  U.S.  As  a  result,  to  protect 
against  imauthorized  discharges,  there 
is  a  need  to  maintain  coverage  of  the 
facility  under  the  NPDES  permit  until 
the  facility  is  properly  closed.  Upon 
verification  of  the  proper  closiue  of  the 
facility  by  the  permitting  authority  there 
will  be  no  need  to  retain  the  NPDES 
permit.  The  NPDES  permit  can  then  be 
terminated  and  there  would  be  no 
longer  any  need  to  track  the  facility. 
EPA  expects  that  the  State  permitting 
authority  will  cease  to  issue  a  permit 
based  on  evidence  that  the  facility  is 
properly  closed.  It  is  not  expected  that 
this  will  be  a  major  burden  to  the  States. 

7.  Standard  Conditions  Applicable  to 
All  NPDES  CAFO  Permits 

Standard  conditions  in  an  NPDES 
permit  are  preestablished  conditions 
that  apply  to  all  NPDES  permits,  as 
specified  in  40  CFR  122.41.  They 
include  Duty  to  Comply,  Duty  to 
Reapply,  Need  to  Halt  or  Reduce 
Activity  Not  a  Defense,  Duty  to  Mitigate, 
Proper  Operation  and  Maintenance, 
Permit  Actions,  Property  Rights,  Duty  to 
Provide  Information,  Inspection  and 
Entry,  Monitoring  and  Records, 
Signatory  Requirement,  Reporting 
Requirements,  Bypass  and  Upset. 
Today's  action  does  not  make  any 
changes  to  the  standard  permit 
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conditions,  with  respect  to  NPDES 
permits  issued  to  CAFOs. 

D.  What  Records  and  Reports  Must  Be 
Kept  On-Site  or  Submitted? 

Today's  rule  specifies  the  fypes'of 
records  to  be  kept  on-site  at  the  CAPO 
in  accordance  with  the  recordkeeping 
requirements  section  of  the  permit. 
Today's  rule  also  specifies  the  types  of 
monitoring  to  be  performed,  the 
frequencies  for  collecting  samples  or 
data,  and  how  to  record,  maintain,  and 
transmit  the  data  and  information  to  the 
permitting  authority  in  accordance  with 
the  monitoring  and  reporting  section  of 
the  permit. 

The  specific  recordkeeping, 
monitoring,  and  reporting  requirements 
in  today's  rule  balance  the  need  for 
information  documenting  permit 
compliance  and  minimizing  the  burden 
on  the  permittee  to  collect  and  record 
data.  State  permit  authorities  have  the 
'option  to  include  more  stringent 
requirements  if  they  find  such  an  action 
necessary.  The  minimum 
recordkeeping,  monitoring,  and 
reporting  requirements  that  must  be 
included  in  each  NPDES  permit  are  as 
follows: 

Recordkeeping  requirements.  All 
CAPO  operators  must  maintain  a  copy 
of  the  site  specific  nutrient  management 
plan  on  site,  and  records  documenting 
the  implementation  of  the  best 
management  practices  and  procedures 
identified  in  the  nutrient  management 
plan. 

In  addition.  Large  CAFOs  must 
maintain  operation  emd  maintenance 
records  that  document  (a)  visual 
inspections,  inspection  findings,  and 
preventive  maintenance  needed  or 
undertaken  in  response  to  the  findings; 
(b)  the  date,  rate,  location,  and  methods 
used  to  apply  manure  or  litter  and 
wastewater  to  land  under  the  control  of 
the  CAPG  operator;  (c)  the  results  of 
annual  manure  or  litter  and  wastewater 
sampling  and  analysis  to  determine  the 
nutrient  content;  and  (d)  the  results  of 
representative  soil  sampling  and 
analyses  conducted  at  least  every  five 
years  to  determine  nutrient  content. 

Large  CAFOs  must  also  maintain 
records  of  maniue  transferred  to  other 
persons  that  demonstrate  the  amount  of 
manure  and/or  wastewater  that  leaves 
the  operation  and  record  the  date,  name, 
and  address  of  the  recipient(s); 

Today's  rule  requires  all  CAFOs  to 
submit  an  annual  report  that  includes 
the  following  information: 

•  Number  and  type  of  animals 
confined  .(open  confinement  and  housed 
under  roof). 

•  Estimated  amount  of  total  manure, 
litter,  and  process  wastewater  generated 


by  the  CAPO  in  the  previous  12  months 
(tons/gallons); 

•  Estimated  amount  of  total  manure, 
litter,  and  process  wastewater 
transferred  to  other  persons  by  the 
CAPO  in  the  previous  12  months  (tons/ 
gallons); 

•  Total  number  of  acres  for  land 
application  covered  by  the  nutrient 
management  plan; 

•  Total  number  of  acres  under  control 
of  the  CAPO  that  were  used  for  land 
application  of  manure,  litter,  and 
process  wastewater  in  the  previous  12 
months; 

•  Summary  of  all  manure  and 
wastewater  discharges  from  the 
production  area  that  have  occurred  in 
the  previous  12  months,  including  date, 
time,  and  approximate  voliune;  and 

•  A  statement  indicating  whether  the 
current  version  of  the  CAFO's  nutrient 
management  plan  was  developed  or 
approved  by  a  certified  nutrient 
management  planner. 

What  did  EPA  propose?  EPA 
proposed  requirements  to  keep, 
maintain  for  five  years,  and  make 
available  to  the  Director  or  the  Regional 
Administrator,  records  of  inspections 
and  manure  sampling  and  analysis, 
records  related  to  the  development  and 
implementation  of  a  PNP,  and  records  of 
off-site  transfers  of  manure.  EPA 
proposed  that  CAPO  operators  maintain 
records  of  off-site  transfer  and  provide 
the  recipient  with  a  brochure  on  proper 
land  application  practices.  EPA  also 
proposed  a  small  quantity  exemption 
limit  below  which  an  operator  would 
not  have  to  keep  records  of  manure 
transfers.  EPA  proposed  operators 
submit  a  cover  sheet  and  executive 
summary  of  their  permit  nutrient  plans 
to  the  permitting  authority.  In  addition, 
the  Agency  proposed  to  require 
operators  to  submit  a  written 
notification  to  the  permitting  authority, 
signed  by  a  certified  plaimer,  that  the 
PNP  has  been  developed  or  amended 
and  is  being  implemented.  The  proposal 
required  annual  review  of  the  PNP  and 
re-submission  of  the  executive  summary 
if  there  were  any  changes  to  the  PNP. 

Today's  final  rule  changes  the 
recordkeeping  and  reporting 
requirements  that  were  proposed  in  the 
following  ways:  EPA  is  not  requiring  the 
CAPO  owner  or  operator  to  provide  the 
recipient  of  the  manure  wjth  a  brochure 
that  describes  the  recipient's 
responsibilities  for  appropriate  manure 
management,  and  EPA  is  not  adopting 
the  proposal  to  set  a  minimum  quantity 
exemption,  such  that  records  of  manure 
transfer  would  not  be  required  below  a 
certain  quantity.  In  addition,  EPA  is  no 
longer  requiring  CAFO  operators  to 
submit  with  the  NOI  a  copy  of  the  cover 


sheet  and  executive  summary  of  the 
CAFO  operator's  current  Permit 
Nutrient  Plan  (PNP). 

What  were  the  key  comments?  EPA 
received  a  number  of  comments  on  the 
proposed  recordkeeping,  monitoring, 
and  reporting  requirements.  The 
operators  commented  that  monitoring 
and  reporting  programs  are  difficult  to 
establish,  expensive,  and  burdensome 
■  on  the  operator.  They  also  claimed  that 
these  requirements  would  necessitate  a 
significant  amount  of  operator  time  and 
labor,  and  would  provide  opportunities 
for  "technical"  permit  violations,  with 
no  benefit  to  water  quality. 
Enviroiunental  groups  and  a  majority  of 
citizen  commenters  stated  that  these 
provisions  are  long  overdue  and  any 
records  submitted  should  be  made 
available  for  public  review. 

The  SBAR  Panel  recommended  that 
EPA  give  careful  consideration  to  all 
proposed  recordkeeping  requirements 
and  explore  options  to  streamline  these 
requirements  for  small  entities. 
Regarding  the  requirement  to  provide 
nutrient  content  information  to  manure 
recipients,  the  Panel  believed  that  this 
would  be  minimally  bindensome  if 
analysis  of  this  content  is  already 
required  as  part  of  the  CNMP  to  ensure 
proper  land  application.  The  Panel 
suggested  that  EPA  consider  limiting 
any  requirement  to  provide  nutrient 
content  analysis  to  situations  where 
such  analysis  is  required  as  part  of  the 
CNMP  to  ensiu-e  proper  on-site  land 
application,  or  possibly  where  the 
operator  transfers  manure  to  multiple 
recipients.  Finally,  the  Panel  noted  that 
under  the  Paperwork  Reduction  Act  and 
its  implementing  regulations,  all 
reporting  and  recordkeeping 
requirements  must  be  certified  by  the 
issuing  agency  to  have  practical  utility 
and  to  reduce,  to  the  extent  practicable 
and  appropriate,  the  burden  on  those 
required  to  comply,  including  small 
entities  (5  CPR  1320.9). 

Rationale.  The  recordkeeping, 
reporting,  and  monitoring  requirements 
adopted  today  are  necessary  to 
demonstrate  compliance  with  the 
requirements  of  today's  rule  and  assure 
protection  of  water  quality. 

EPA  is  not  requiring  Small  and 
Medium  CAFOs  to  maintain  records  of 
the  of  the  manure  transferred  off-site,  or 
provide  the  recipient  with  an  analysis  of 
the  nutrient  content  of  the  manure.  As 
a  result,  these  categories  of  CAFOs  are 
relieved  of  the  burden  of  keeping 
records  of  off-site  transfer.  EPA  chose  to 
provide  regulatory  relief  for  the  Medium 
CAFOs  by  not  requiring  them  to  keep 
records  of  their  manure  transferred  to 
third  parties.  EPA  believes  these  CAFOs 
have  more  land  and  therefore  ship  less 
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manine  off-site.  EPA's  goal  is  to  track 
the  majority  of  the  manine  that  is 
transferred  to  third  parties.  This 
information  kept  by  the  large  operations 
is  sufficient  for  EPA  needs. 

EPA  decided  not  to  include  a  small 
quantity  exemption  for  off-site  transfer 
of  manure  in  the  final  rule.  The  reason 
for  the  proposed  exemption  was  to 
provide  record  keeping  relief  to  small 
operators.  However,  EPA  determined 
that  effective  implementation  of  the 
small-quantity  exemption  would  itself 
have  required  considerable 
recordkeeping  by  the  operator. 
Practically,  then,  including  this 
exemption  would  not  have  significantly 
reduced  the  record  keeping  burden  to 
small  operators. 

The  annual  report,  which  includes 
seven  elements  diat  are  readily  available 
to  the  CAFO  owmer/operator  in  the 
nutrient  management  plan,  is  being 
required  in  today's  rule  rather  than  the 
proposed  PNP  written  notification, 
cover  sheet  and  executive  summary. 
The  aimual  report  gives  the  permitting 
authority  information  on  the  number  of 
overflows  occurring  in  a  year  (in  order 
to  verify  compliance  with  the 
production  area  design  requirements), 
the  amount  of  manure  generated,  the 
amoimt  of  manine  transferred  off-site, 
and  the  niunber  of  acres  available  for 
land  application.  The  annual  report  also 
provides  information,  such  as  the  degree 
to  which  CAFOs  are  expanding  and 
accounting  for  increased  manure 
production,  which  is  important  to 
evaluate  changes  that  might  be  needed 
to  comply  with  permitting 
requirements.  The  final  rule  requires  the 
permittee  to  indicate  whether  its  plan 
was  either  written  or  reviewed  by  a 
certified  CNMP  plaimer.  EPA  is  not 
requiring  that  a  certified  planner  be 
used  to  develop  or  review  the  plan 
required  under  this  rule.  However,  EPA 
believes  that  certified  plaimers  provide 
a  valuable  service  in  plan  development 
such  as  consistency  and  improved  plan 
quality.  Knowledge  of  which  plans  were 
developed  by  a  certified  planner  will 
help  EPA  focus  its  compliance 
assistance  efforts  and  help  States 
determine  level  of  permit  review  needed 
for  each  facility.  EPA  has  concluded 
that  the  annual  report  is  a  more  effective 
method  for  ensuring  permitting 
authorities  and  EPA  have  basic 
information  documenting  CAFO 
performance  relative  to  permit 
requirements. 

EPA  disagrees  with  the  public 
comments  suggesting  that  the 
monitoring  and  reporting  requirements 
do  not  provide  any  benefit  to  water 
quality.  Monitoring  and  reporting 
provide  the  basis  for  CAPO  operators 


and  permitting  authorities  to  evaluate 
compliance  with  the  requirements  of 
today's  rule  and  the  associated 
envirotunental  implications.  Monitoring 
provides  valuable  benchmark 
information  and  subsequent  data  that  a 
permittee  can  use  to  adjust  its  activities, 
better  comply  with  the  requirements  of 
the  permit,  and  thereby  better  control  its 
runoff  or  potential  rimoff.  Monitoring 
also  provides  documentation  of  the 
operation's  activities,  which  is  essential 
to  determine  whether  regulatory 
requirements  are  being  implemented 
effectively  and  the  success  of  those 
activities  in  protecting  water  quality. 
Monitoring  allows  the  permittee  and  the 
permitting  authority  to  know  what,  if 
any,  contribution  the  permittee  is 
making  to  the  degradation  of  water 
quality.  Such  information  is  also  helpful 
in  determining  the  improvements  in 
water  quality  as  a  result  of  permit 
compliance  activities. 

In  this  final  rule,  EPA  has  made  great 
efforts  to  reduce  burden  beyond  what  is 
noted  above.  EPA  has  eliminated  all 
certifications  that  were  proposed,  which 
include  middle  category  certification 
that  a  facility  is  not  a  CAPO, 
certification  of  off-site  rnanine 
recipients,  and  the  use  of  certified 
CNMP  planners.  In  addition,  EPA  is  not 
including  a  national  requirement  for 
operators  to  document  that  there  is  no 
direct  hydrological  coimection  from 
groundwater  beneath  their  production 
area  to  surface  waters  (or  add  controls 
where  there  is  such  a  connection). 

V.  States'  Roles  and  Responsibilities 

A.  What  Are  the  Key  Roles  of  the  States? 

State  regulatory  agencies  with 
authorized  NPDES  programs  are 
principally  responsible  for 
implementing  and  enforcing  today's    . 
rule.  This  final  rule  obligates  NPDES 
permit  authorities  to  revise  their  NPDES 
programs  expeditiously  and  to  issue 
new  or  revised  NPDES  permits  to 
include  the  revised  effluent  guidelines 
and  other  permit  requirements  adopted 
today.  In  authorized  States,  their  role 
would  also  include  determinations  for 
no  potential  to  discharge  (see  section 
IV.B.2  of  this  preamble)  and  CAFO 
designation  (see  section  IV.  A.  7  of  this 
preamble)  of  APOs  as  CAFOs. 

Various  State  organizations,  such  as 
environmental  agencies,  agricultural 
agencies,  conservation  districts,  play  a 
central  role  in  implementing  voluntary 
and  other  programs  (e.g.,  technical 
assistance,  funding,  public  involvement, 
legal  access  to  information,  and  setting 
protocols)  that  support  the  goal  of 
protecting  water  quality  through  proper 
management  of  animal  maniu'e.  EPA 


fully  expects  and  promotes  effective 
cooperation  between  volimtary  and 
regulatory  programs  to  achieve  this  goal. 
In  designing  this  final  rule,  EPA  has 
placed  the  principal  emphasis  on  Large 
CAFOs  which  are  part  of  the  base 
NPDES  program.  With  this  in  mind, 
EPA  is  promoting  and  encouraging 
States  to  use  the  ftiU  range  of  voluntary 
and  regulatory  toqls  to  address  medium 
and  small  operations. 

B.  Who  Will  Implement  These  New 
Regulations? 

The  requirements  of  today's  rule  will 
be  implemented  by  issuing  NPDES 
permits.  Today's  rule  will  be 
implemented  by  States  with  authorized 
NPDES  permit  programs  for  CAFOs.  As 
of  the  date  of  this  final  rule,  there  are 
45  States  and  1  Territory  with 
authorized  NPDES  permit  programs  for 
CAFOs.  In  States  without  an  authorized 
NPDES  program  for  CAFOs  and  in 
Indian  Country,  EPA  will  implement  the 
rule. 

C.  When  and  How  Must  a  State  Revise 
Its  NPDES  Permit  Program? 

NPDES  regulations  require  State 
NPDES  permitting  programs  to  be 
•  revised  to  reflect  today's  changes  within 
one  year  of  the  date  of  promulgation  of 
final  changes  to  thePederal  CAPO 
regulations  (see  40  CPR  123.62(e)).  In 
cases  where  a  State  must  amend  or 
enact  a  statute  to  conform  with  the 
revised  CAFO  requirements,  such 
revisions  must  take  place  within  two 
years  of  promulgation  of  today's 
regulations.  States  that  do  not  have  an 
existing  authorized  NPDES  permitting 
program  but  who  seek  NPDES 
authorization  after  these  CAPO 
regulatory  provisions  are  promulgated 
must  have  authorities  that  meet  or 
exceed  the  revised  federal  CAFO 
regulations  at  the  time  authorization  is 
requested. 

"Today's  regulation  requires  States  to 
have  technical  standards  for  nutrient 
management  consistent  with  40  CPR 
412.4(c)(3).  If  the  State  already  has 
nutrient  management  standards  in 
place,  it  is  sufficient  to  provide  those  t^ 
EPA  along  with  the  State's  submission 
of  regulatory  revisions  to  conform  to 
today's  changes.  If  the  State  has  not 
already  established  technical  standards 
for  nutrient  management,  the  Director 
«hall  establish  such  standards  by  the 
date  specified  in  §  123.62(e)  and  provide 
those  to  EPA  aldng  with  the  State's 
submission  of  regulatory  revisions.  • 

The  NPDES  program  modification 
process  is  described  at  40  CPR  123.62. 
Opportunities  for  public  input  into  the 
process  of  review  and  approval  of  State 
program  revisions  and  approvals  is 
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described  in  section  V.C  of  this 
preamble. 

D.  When  Must  States  Issue  New  CAFO 
NPDES  Permits? 

EPA  does  not  typically  establish 
requirements  for  when  States  must 
develop  and  issue  NPDES  permits. 
However,  today's  regulations  require 
CAFOs  to  seek  NPDES  permit  coverage 
under  general  permits  within  certain 
time  frames,  and  CAFOs  may  not 
discharge  any  pollutants  to  waters  of  the 
United  States  without  a  permit.  Thus,  it 
is  in  States'  interests  to  issue  new  or 
revised  NPDES  permits  in  a  timely 
manner.  It  is  EPA's  expectation  that  new 
general  permits  will  be  available  no 
later  than  the  date  on  which  CAFOs 
have  a  duty  to  apply  for  an  NPDES 
permit.  See  section  IV.B.3  for  a  full 
description  of  when  CAFOs  must  seek 
permit  coverage. 

E.  What  Types  of  NPDES  Permits  Are 
Appropriate  for  CAFOs? 

The  NPDES  regulations  provide  the 
permitting  authority  with  the  discretion 
to  determine  the  most  appropriate  type 
of  permit  for  a  CAFO.  The  two  basic 
types  of  NPDES  permits  are  individual 
and  general  permits.  An  individual 
permit  is. a  permit  specifically  tailored 
for  a  specific  facility,  while  a  general 
permit  is  developed  and  issued  by  a 
permitting  authority  to  cover  multiple 
facilities  with  similar  characteristics. 

EPA  recognizes  that  most  CAFOs  will 
likely  be  covered  by  NPDES  general 
permits;  however,  there  are  some 
circumstances  where  an  individual 
permit  might  be  appropriate  (e.g.. 
exceptionally  large  facilities,  facilities 
that  have  a  history  of  noncompliance,  or 
facilities  applying  for  approvad  to  use  an 
alternative  performance  standard  in  lieu 
of  baseline  technology-based  effluent 
guidelines).  The  decision  whether  to 
issue  a  general  or  individual  permit  lies 
with  the  NPDES  permitting  authority. 
Section  VI  of  the  preamble  discusses 
opportunity  for  public  involvement  in 
the  NPDES  permitting  process. 

As  permit  authorities  explore 
innovative  permitting  approaches,  the 
use  of  "watershed-based  NPDES 
permits"  might  become  more  prevalent. 
For  example,  a  watershed-based  permit 
could  be  issued  to  CAFOs  within  a 
specific  watershed.  EPA  is  currently 
promoting  pilot  projects  to  help 
evaluate  the  benefits  of  watershed-based 
permitting  and  encourages  States  to  use 
such  a  flexible  tool  to  address  the  varied 
needs  of  specific  watersheds. 


F.  What  Flexibility  Exists  for  States  To 
Use  Other  Programs  To  Support  the 
Achievement  of  the  Goals  of  This 
Regulation? 

In  designing  this  final  rule,  EPA  has 
striven  to  maximize  the  flexibility  for 
States  to  implement  appropriate  and 
effective  programs  to  protect  water 
quality  and  public  health  by  ensuring 
proper  management  of  manure  and 
related  wastewater.  This  rule  establishes 
binding  legal  requirements  for  Large 
CAFOs  and  maintains  substantial 
flexibility  for  States  to  set  other  site- 
specific  requirements  for  CAFOs  as 
needed  to  achieve  State  program 
objectives.  EPA  encourages  States  to 
maximize  use  of  volimtary  and  other 
non-NPDES  programs  to  support  efforts 
by  medium  and  small  operations  to 
implement  appropriate  measures  and 
correct  problems  that  might  otherwise 
cause  them  to  be  defined  or  designated 
as  a  CAFO.  EPA  encourages  States  to 
use  the  flexibility  available  imder  the 
rule  so  that  their  State  non-NPDES 
programs  complement  the  required 
regulatory  program.  The  following 
examples  can  illustrate  opportunities  for 
this  State  flexibility: 

•  States  are  encouraged  to  work  with 
State  agriculture  agencies,  conservation 
districts,  USDA  and  other  stakeholders 
to  create  proactive  programs  to  fix  the 
problems  of  small  and  medium 
operations  in  advance  of  compelling  the 
facilities  to  apply  for  NPDES  permits. 

•  Where  a  small  or  medium  facility 
has  been  covered  by  an  NPDES  permit, 
the  permitting  authority  may  allow  the 
facility  to  exit  the  permit  program  at  the 
end  of  the  5-yeai  permit  term  if  the 
problems  that  caused  the  facility  to  be 
defined  or  designated  as  a  CAFO  have 
been  corrected  to  the  satisfaction  of  the 
permitting  authority. 

•  A  small  or  mediimi  AFO  might  be 
taking  early  voluntary  action  in  good 
faith  to  develop  and  implement  a 
comprehensive  nutrient  management 
plan,  yet  might  have  an  unexpected 
situation  that  could  be  the  basis  for  the 
facility's  being  defined  or  designated  as 
a  CAFO.  EPA  encourages  the  permitting 
authority  to  provide  an  opportimity  to 
address  the  cause  of  the  discharge 
before  defining  or  designating  the 
operation  a  CAFO. 

These  examples  are  intended  to 
illustrate  the  flexibility  that  EPA  is 
promoting  with  regard  to  medium  and 
small  operations.  They  are  not 
applicable  to  Large  CAFOs. 

What  did  EPA  propose?  EPA's 
proposed  rule  included  an  option  to 
expand  substantially  the  criteria  for 
when  medium  and  small  AFOs  could  be 
defined  or  designated  as  CAFOs.  The 


effect  of  these  proposed  changes  to  the 
structure  and  definition  of  a  CAFO  was 
to  require  a  substantially  larger  nimiber 
of  medium  and  small  operations  to  be 
brought  into  the  NPDES  regulatory 
program.  EPA  estimated  that  as  many  as 
30,000  medium  and  small  AFOs  could 
be  brought  into  the  regulatory  program 
imder  this  option.  Another  option 
presented  in  the  proposal  was  to 
structure  the  permitting  requirements  to 
build  in  inherent  flexibility  for  the 
mediimi  facilities.  In  addition,  the 
proposal  and  the  subsequent  2001 
Notice  introduced  a  variety  of  more 
specific  options  for  State  flexibility, 
including  one  under  which  a  State  with 
an  effective  non-NPDES  program  could 
request  to  operate  imder  a  simplified 
permitting  structure. 

What  were  the  key  comments?  The 
proposed  expansion  of  the  NPDES 
program  for  mediimi  and  small 
operations  caused  great  concern, 
particularly  among  the  States.  Many 
comments  from  both  States  and  facifity 
operators  centered  on  the  desire  that 
EPA  recognize  the  effectiveness  of 
existing  State  CAFO  programs.  More 
specifically,  many  States  wanted  EPA  to 
allow  effective  State  non-NPDES 
programs  to  operate  in  lieu  of  a  State- 
nm  NPDES  program,  particularly  in  the 
event  that  EPA  in  the  final  rule 
expanded  the  criteria  for  defining 
medium  facilities  as  CAFOs. 

In  general,  comments  from 
environmental  groups  expressed 
opposition  to  most  types,  of  flexibility 
because  of  concerns  regarding  potential  . 
loss  of  accoxmtability  at  facilities  and 
reduced  public  participation.  Industry 
commenters  generally  supported  State 
flexibility  as  necessary  to  address 
factors  such  as  soil,  climate,  and  site 
and  regional  characteristics  that  vary 
within  and  among  States.  Commenters 
maintained  that  State  flexibility 
promotes  those  program  elements  States 
have  found  to  be  most  effective  and 
allows  States  and  industry  to  achieve 
workable  solutions  to  water  quality 
issues.  States  also  supported 
maintaining  a  high  degree  of  flexibility 
both  to  accommodate  State-specific 
characteristics  and  priorities  and  to 
preserve  their  investment  in  existing 
good  quality  programs.  Some  State  and 
industry  commenters  asserted  that 
EPA's  options  for  flexibility  were  too 
limited. 

Rationale.  EPA  recognizes  that  EPA's 
proposed  expansion  of  the  criteria  for 
when  medium  and  small  AFOs  would 
be  defined  or  designated  as  CAFOs 
would  have  had  the  effect  of  eliminating 
the  flexibility  for  States  to  use  voluntary 
and  other  programs.  EPA  is  also  aware 
that  many  of  the  States  authorized  to 
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implement  the  NPDES  program 
supplement  their  NPDES  CAFO 
requirements  with  additional  State 
requirements.  Some  States  currently 
regulate  or  manage  CAFOs 
predominantly  under  State  non-NPDES 
programs,  or  in  conjunction  with  other 
water  quality  protection  programs 
through  participation  in  the  CWA 
section  401  certification  process  (for 
permits)  as  well  as  through  other  means 
(e.g.,  development  of  water  quality 
standards,  development  of  TMDLs,  and 
coordination  with  EPA).  Several  States 
have  effective  altem.>.tive  or  volimtary 
programs  that  are  intended  to  help  small 
and  medium  operations  fix  potential 
problems  that  could  cause  them  !o  be 
defined  or  designated  as  a  CAFO. 

EPA  is  encouraging  States  to  use  their 
non-NPDES  programs  to  help  small  and 
medium  AFOs  to  reduce  water  quality 
impacts  and  to  ensure  that  they  do  not 
become  point  sources  under  this 
regulation.  To  the  extent  the  voluntary 
program  eliminates  the  practice  that 
results  in  the  AFO's  being  defined  or 
designated  a  CAFO,  the  AFO  may  not  be 
required  to  obtain  NPDES  permit 
coverage.  Given  that  EPA  has  not 
expanded  the  criteria  for  when  AFOs 
would  be  defined  as  CAFOs,  the  Agency 
believes  that  States  will  have  the 
flexibility  necessary  to  leverage  effective 
non-NPDES  programs  for  medium  and 
small  AFOs.  EPA  has  also  offered 
specific  examples  of  flexibility  that 
permitting  authorities  can  exercise. 

Once  a  facility  is  determined  to  be  a 
CAFO,  however,  coverage  under  a 
permit  issued  by  a  non-NPDES  program 
will  not  satisfy  the  NPDES  permit 
requirement.  EPA  is  committed  to  work 
with  States  to  modify  existing  non- 
NPDES  State  programs  that  currently 
regulate  CAFOs  to  gain  EPA's  approval 
as  NPDES-authorized  programs.  Such  a 
change  would  require  a  formal 
modification  of  the  State's  authorized 
NPDES  program,  and  the  State  would 
have  to  demonstrate  that  its  program 
meets  all  of  the  minimum  criteria 
specified  in  40  CFR  part  123,  Subpart  B, 
for  substantive  and  procedural 
regulations.  Among  other  things,  these 
criteria  include  the  restriction  that 
permit  terms  may  not  exceed  five  years, 
procedures  for  public  participation,  and 
provisions  for  enforcement,  including 
third  party  lawsuits  and  federal 
enforceability. 

VI.  Public  Role  and  Involvement 

The  public  has  an  important  role  in 
the  entire  implementation  of  the  NPDES 
Program,  including  the  implementation 
of  NPDES  permitting  of  CAFOs.  The 
NPDES  regulations  in  40  CFR  parts  122, 
123,  and  124  establish  public 


participation  in  EPA  and  State  permit 
issuance,  in  enforcement,  and  in  the 
approval  and  modification  of  State 
NPDES  Programs.  The  purpose  of  this 
section  is  to  provide  a  brief  review  of 
the  key  areas  where  the  public  has 
opportunities  for  substantial 
involvement.  These  opportunities  for 
public  involvement  are  long-standing 
elements  of  the  NPDES  Program. 
Nothing  in  today's  final  rule  is  intended 
to  inhibit  public  involvement  in  the 
NPDES  Program. 

A.  How  Can  the  Public  Get  Involved  in 
the  Revision  and  Approval  of  State 
NPDES  Programs? 

Sections  123.61  and  123.62  of  the 
NPDES  regulations  specify  procedures 
for  review  and  approval  of  State  NPDES 
Programs.  In  the  case  of  State 
authorization  or  a  substantial  program 
modification,  EPA  is  required  to  issue  a 
public  notice,  provide  an  opportunity 
for  public  comment,  and  provide  for  a 
public  hearing  if  there  is  deemed  to  be 
significant  public  interest.  To  the  extent 
that  these  final  regulations  require  a 
substantial  modification  to  a  State's 
existing  NPDES  Program  authorization, 
the  public  will  have  an  opportunity  to 
comment  on  the  proposed 
modifications. 

B.  How  Can  the  Public  Get  Involved  if 
a  State  Fails  To  Implement  Its  CAFO 
NPDES  Permit  Program? 

Section  123.64  of  the  NPDES 
regulations  provides  that  any  individual 
or  organization  having  an  interest  may 
petition  EPA  to  withdraw  a  State 
NPDES  Program  for  alleged  failure  of 
the  State  to  implement  the  NPDES 
permit  program,  including  failure  to 
implement  the  CAFO  permit  program. 

C.  How  Can  the  Public  Get  Involved  in 
NPDES  Permitting  of  CAFOs? 

Section  124.10  establishes  public 
notice  requirements  for  NPDES  permits, 
including  those  issued  to  CAFOs.  Under 
these  existing  regulations,  the  public 
may  submit  comments  on  draft 
incfividual  and  general  permits  and  may 
request  a  public  hearing  on  such  a 
permit.  Various  sections  of  part  122  and 
§  124.52  allow  the  Director  to  determine 
on  a  case-by-case  basis  that  certain 
operations  may  be  required  to  obtain  an 
individual  permit  rather  than  coverage 
under  a  general  permit.  Section  124.52 
specifically  lists  CAFOs  as  an  example 
point  source  where  such  a  decision  may 
be  made.  Furthermore,  §  122.28(b)(3) 
authorizes  any  interested  person  to 
petition  the  Director  to  require  an  entity 
authorized  by  a  general  permit  to  apply 
for  and  obtain  an  individual  permit. 
Section  122.28(b)(3)  also  provides 


example  cases  where  an  individual 
permit  may  be  required,  including 
where  the  discharge  is  a  significant 
contributor  of  pollutants.  See 
§  122.23(f)(3)  for  opportunities  for 
public  involvement  in  the  process  for 
making  a  "no  potential  to  discharge'" 
determination  (refer  to  section  IV.B.2  of 
this  preamble  for  further  discussion). 
Nothing  in  today's  final  rule  is  intended 
to  change  these  provisions. 

D.  What  Information  About  CAFOs  Is 
Available  to  the  Public? 

Today's  rule  requires  that  all  CAFOs, 
Large,  Medium,  and  Small,  and  whether 
covered  by  a  general  or  an  individual 
permit,  report  annually  to  the 
permitting  authority  the  following 
information: 

•  The  number  and  t\'pe  of  animals, 
whether  in  open  confinement  or  housed 
under  roof; 

•  The  estimated  amoimt  of  total 
manure,  litter  and  process  wastewater 
generated  by  the  CAFO  in  the  previous 
12  months; 

•  The  estimated  amount  of  total 
manure,  litter  and  process  wastewater 
transferred  to  other  person  by  the  CAFO 
in  the  previous  1 2  months; 

•  The  total  number  of  acres  for  land  • 
application  covered  by  the  nutrient 
management  plan; 

•  Tne  total  number  of  acres  under 
control  of  the  CAFO  that  were  used  for 
land  application  of  manure,  litter  and 
process  wastewater  in  the  previous  12 
months; 

•  A  summary  of  all  manure,  litter  and 
process  wastewater  discharges  from  the 
production  area  that  have  occurred  in 
the  previous  12  months,  including  date, 
time,  and  approximate  volume:  and 

•  A  statement  indicating  whether  the 
current  version  of  the  CAFO's  nutrient 
management  plan  was  developed  or 
approved  by  a  certified  nutrient 
management  planner. 

EPA  expects  that  the  permitting 
authority  will  make  this  information 
available  to  the  public  upon  request. 
This  should  foster  public  confidence 
that  CAFOs  are  complying  with  the 
requirements  of  the  rule.  In  particular, 
the  information  in  the  annual  report 
will  confirm  that  CAFOs  have  obtained 
coverage  under  an  NPDES  permit,  are 
appropriately  controlUng  discharges 
from  the  production  area,  and  have 
developed  and  are  implementing  a 
nutrient  management  plan.  The  annual 
report  will  also  provide  summary 
information  on  discharges  from  the 
production  area  and  the  extent  of 
manure  production  and  available  land 
application  area.  This  will  help  foster 
public  confidence  that  the  manure  is 
being  land  applied  at  rates  that  ensure 
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appropriate  agricultural  utilization  of 
nutrients. 

Today's  rule  makes  no  changes  to  the 
existing  regulations  concerning  how 
CAFOs  may  make  Confidential  Business 
Information  (CBI)  claims  with  respect  to 
information  they  must  submit  to  the      ,• 
permitting  authority  and  how  those 
claims  will  be  evaluated.  Under  the 
existing  regulations  at  40  CFR  Part  2, 
Subpart  B,  a  facility  may  make  a  claim 
of  confidentiality  for  information  it 
must  submit  and  EPA  must  evaluate  this 
claim  if  it  receives  a  request  for  the 
information  from  the  public.  Among  the 
factors  that  EPA  considers  in  evaluating 
such  a  claim  are: 

•  Must  the  information  be  legally 
provided  to  the  public  under  the  Clean 
Water  Act,  its  implementing  regulations, 
or  other  authorities?  If  so,  a  clftim  of 
confidentiality  will  be  denied. 

•  Has  the  facility  adequately  shown 
that  the  information  satisfies  the 
requirements  for  treatment  as  CBI?  If 
yes,  the  claim  of  confidentiality  will  be 
upheld. 

Claims  of  confidentiality  with  respect 
to  information  submitted  to  the  State 
will  be  processed  and  evaluated  under 
State  regulations. 

What  was  proposed?  In  the  proposal, 
EPA  discussed  submission  of  the  PNP  to 
tlie  permitting  authority  and  its 
availability  to  the  public.  The  proposed 
regulations  would  have  required  the 
cover  sheet  and  executive  summary  of 
each  CAFO's  PNP  to  be  made  publicly 
available.  EPA  proposed  that  the 
information  contained  in  these  items 
could  not  be  claimed  as  CBI.  The 
proposed  regulations  indicated  that 
anything  else  in  the  PNP  could  be 
claimed  as  confidential  by  the  CAFO, 
and  any  such  claim  would  be  subject  to 
EPA's  normalCBI  procedures  in  40  CFR 
Part  2.  See  §  122.23(1)  of  the  proposal. 

Key  comments.  Industry  commenters 
claimed  that  the  PNP  would  contain 
proprietary  information.  They  stated 
that  EPA  should  protect  these  plans  as 
CBI  where  requested  by  the  CAFO.  They 
claimed  that  making  the  PNP  publicly 
available  would  discourage  innovation 
in  developing  waste  management 
technologies  and  could  make  CAFOs 
vulnerable  to  unwarranted  lawsuits. 
Environmental  groups  stated  that  the 
PNP  must  be  publicly  available,  or 


citizens  would  have  no  way  of  ensuring 
that  CAFOs  are  adequately  developing 
and  implementing  the  PNPs.  They  also 
expressed  concerns  about  the  burden  of 
traveling  to  the  permitting  authority's 
offices  to  gain  access  to  the  plans.  They 
stated  that  the  plans  should  be  made 
'more  accessible  to  them  by  the 
permitting  authority,  either  by  mail  or 
by  posting  on  the  internet. 

Rationale.  The  final  CAFO  regulations 
require  that  various  types  of  information 
on  the  operation  and  waste  management 
practices  of  the  facility  be  made 
available  to  the  permitting  authority, 
either  routinely  or  upon  request.  The 
permitting  authority  has  discretion, 
subject  to  applicable  regulations,  to 
determine  how  much  of  this 
information  to  make  available  to  the 
public  and  in  what  manner.  The  Annual 
Report  that  all  CAFOs  must  submit  is 
designed  to  provide  the  permitting 
authority  with  summary  information 
about  the  implementation  of  the 
nutrient  management  plan.  EPA 
believes  that  the  information  the  public 
is  most  interested  in  seeing  is  contained 
in  the  Annual  Reports. 

With  respect  to  the  contents  of  the 
nutrient  management  plan,  specifically, 
today's  rule  requires  that  the  nutrient 
management  plan  be  maintained  on-site 
at  the  CAFO  and  submitted  only  at  the 
request  of  the  permitting  authority. 
Upon  submission  of  the  nutrient 
management  plan  to  the  permitting 
authority,  the  CAFO  operator  can  assert 
a  confidential  business  information 
claim  over  the  plan,  in  accordance  with 
applicable  regulations.  If  the  permitting 
authority  receives  a  request  for  the 
information,  it  will  determine  the 
validity  of  the  claim  and  provide  the 
requester  with  inforination  in 
accordance  with  the  findings  of  the 
determination  and  applicable 
regulations. 

As  noted,  today's  rule  makes  no  • 
changes  to  the  existing  regulations 
concerning  how  facilities  may  make  CBI 
claims  with  respect  to  information  they 
must  submit  to  the  permitting  authority 
and  how  those  claims  will  be  evaluated. 
Any  changes  to  how  the  Agency  handles 
the  issue  of  confidential  business 
information  are  beyond  the  scope  of 
today's  rule  and  would  have  broad 
implications  across  a  number  of  EPA 


programs.  Instead  EPA  will  evaluate 
future  CBI  claims  based  on  the 
applicable  laws  and  regulations  [see, 
e.g.,  CWA  Section  402(j),  40  CFR  Part  2. 
Subpart  B,  and  40  CFR  122.7. 

Vn.  Environmental  Benefits  of  the  Final 
Rule 

A.  Summary  of  the  Environmental 
Benefits 

This  section  presents  EPA's  estimates 
of  the  environmental  and  human  health 
benefits,  including  pollutant  reductions, 
that  will  occur  fct)m  this  rule.  Table  7.1 
shows  the  annualized  benefits  EPA 
projects  will  result  from  the  revised  ELG 
requirements  for  Large  CAFOs. 
(Monetized  values  for  benefits 
associated  with  the  revised  NPDES 
requirements  for  Small  and  Medium 
CAFOs  are  not  included  in  the  table.) 
The  total  monetized  benefits  associated 
with  the  ELG  requirements  for  Large 
CAFOs  range  from  $204  to  $355  million 
annually.  The  values  presented  in  the 
range  represent  those  benefits  for  which 
EPA  is  able  "to  quantify  and  determine 
an  economic  value.  These  benefit  value 
estimates  reflect  only  those  pollutant 
reductions  and  water  quality 
improvements  attributable  to  Large 
CAFOs.  EPA  also  developed  estimates 
of  the  pollutant  reductions  that  will 
occur  due  to  the  revised  requirements 
for  Small  and  Medium  CAFOs,  but 
analysis  of  the  monetized  value  of  the 
associated  water  quality  improvements 
was  not  completed  in  time  for  benefits 
estimates  to  be  presented  here.  As 
discussed  later  in  this  section,  EPA  has 
also  identified  additional  environmental 
benefits  that  will  result  irom  this  rule 
but  is  unable  to  attribute  a  specific 
economic  value  to  these  additional 
nonmonetized  or  nonquantified 
benefits. 

Detailed  information  on  the  estimated 
pollutant  reductions  is  provided  in  the 
Technical  Development  Document, 
which  is  in  the  docket  for  today's  rule. 
EPA's  detailed  assessment  of  the 
environmental  benefits  that  will  be 
gained  by  this  nUe,  as  well  as  the 
benefits  estimates  for  other  regulatory 
options  considered  diuing  this 
rulemaking,  is  presented  in  the  Benefits 
Analysis,  which  is  also  available  in  the 
rulemaking  docket. 


Table  7.1. —Annualized  Benefits  of  ELG  Requirements  for  Large  CAFOs 

[Millions  of  2001$] 


Types  of  twnefits 


Recreational  and  non-use  benefits  from  improved  water  quality  in  freshwater  rivers,  streams,  and 
lakes. 

Reduced  fish  kills  

Improved  shellfish  harvests 


Total  for  all  CAFOs 


$166.2  to  $298.6. 

$0.1. 

$0.3  to  $3.4. 
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Table  7.1.— Annuauzed  Benefits  of  ELG  Requirements  for  Large  CAFOs— Continued 

[Millions  of  2001$) 


Types  of  benefits 


Total  for  all  CAFOs 


Reduced  nitrate  contaminatioo  of  private  wells 

Reduced  eutrophication  &  pathogen  contamination  of  coastal  &  estuarine  waters  (Case  study  of  po- 
tential fishing  benefits  to  the  Aibemarte-Pan>lico  estuary). 

Reduced  publk:  water  treatment  costs 

Reduced  livestock  mortality  from  nitrate  and  pathogen  contamination  of  livestock  drinking  water 

Reduced  pathogen  contamination  of  private  &  public  underground  sources  of  drinking  water 

Reduced  human  &  ecotognal  risks  from  antibtotns,  iKxmones,  metals,  salts .^i 

Improved  soil  properties .; 

Reduced  cost  of  commercial  fertilizers  for  non-CAFO  operations  .'. 

Total  benefits  


$30.9  to  $45.7. 

Not  monetized  [$0.2]. 

$1.1  to  $1.7.  -   • 

$5.3. 

Not  monetized. 

Not  mor>etized. 

Not  monetized. 

Not  monetized. 

$204.1  ••-  [B]  to  $355.0  -t-  [B]. 


[8]  represents  non-monetized  twnefits  of  the  rule. 


B.  What  Pollutants  Are  Present  in 
Manure  and  Other  CAFO  Wastes,  and 
How  Do  They  Affect  Human  Health  and 
the  Environment? 

1.  What  Pollutants  Are  Present  in 
Animal  Waste? 

The  primary  pollutants  associated 
with  animal  wastes  are  nutrients 
(particularly  nitrogen  and  phosphorus), 
organic  matter,  solids,  pathogens,  and 
odorous/volatile  compounds.  Animal 
waste  is  also  a  source  of  salts  and  trace 
elements  and.  to  a  lesser  extent, 
antibiotics,  pesticides,  and  hormones. 
The  composition  of  manure  at  a 
particular  operation  depends  on  the 
animal  species,  size,  maturity,  and 
health,  as  well  as  on  the  composition 
(e.g.,  protein  content)  of  animal  feed. 
"The  sections  below  introduce  the  main 
constituents  in  animal  manure  and 
include  information  from  the  National 
Water  Quality  Inventory:  2000  Report 
(hereinafter  the  "20tfO  Inventor/).  This 
report  is  prepared  every  2  years  under 
section  305(b)  of  the  Clean  Water  Act, 
and  it  summarizes  State  reports  of 
impairment  to  their  water  bodies  and 
the  suspected  soiut:es  of  those 
impairments. 

a.  Nutrients.  Animal  wastes  contain 
significant  quantities  of  nutrients, 
parti cidarly  nitrogen  and  phosphorus. 
The  2000  Inventory  lists  nutrients  as  the 
leading  stressor  of  impaired  lakes, 
ponds,  and  reservoirs.  Nutrients  are  also 
ranked  as  the  fifth  leading  stressor  for 
impaired  rivers  and  streams,  are  among 
the  top  10  stressors  of  impaired 
estuaries,  and  are  the  second  leading 
stressor  reported  for  the  Great  Lakes. 
Manure  nitrogen  occurs  in  several 
forms,  including  ammonia  and  nitrate. 
Anunonia  and  nitrate  have  fertilizer 
value  for  crop  growth,  but  these  forms 
of  nitrogen  can  also  produce  adverse 
environmental  impacts  when  they  are 
transported  in  excess  quantities  to  the 
environment.  Ammonia  is  of 
environmental  concern  because  it  is 


toxic  to  aquatic  life  andnt  exerts  a  direct 
BOD  on  the  receiving  water,  thereby 
reducing  dissolved  oxygen  levels  and 
the  ability  of  a  water  body  to  support 
aquatic  life.  Excessive  amoimts  of 
ammonia  can  lead  to  eutrophication,  or 
nutrient  overenrichment,  of  surface 
waters.  Nitrate  is  a  valuable  fertilizer 
because  it  is  biologically  available  to 
plants.  Excessive  levels  of  nitrate  in 
drinking  water,  however,  can  produce 
adverse  human  health  impacts. 

Phosphorus  is  of  concern  in  surface 
waters  because  it  is  a  nutrient  that  can 
lead  to  eutrophication  and  the  resulting 
adverse  impacts — fish  kills,  reduced 
biodiversity,  objectionable  tastes  and 
odors,  increased  drinking  water 
treatment  costs,  and  growth  of  toxic 
organisms.  At  concentrations  greater 
than  1.0  milligrams  per  liter, 
phosphorus  can  interfere  with  the 
coagulation  process  in  drinking  water 
treatment  plants  thus  reducing 
treatment  efficiency.  Phosphorus  is  of 
particular  concern  in  fresh  waters, 
where  plant  growth  is  typically  limited 
by  phosphorus  levels.  Under  high 
pollutant  loads,  however,  fresh  water 
may  become  nitrogen-limited.  Thus, 
both  nitrogen  and  phosphorus  loads  can 
contribute  to  eutrophication. 

b.  Organic  matter.  Livestock  manures 
contain  many  carbon-based, 
biodegradable  compoimds.  Once  these 
compounds  reach  surface  water,  they 
are  decomposed  by  aquatic  bacteria  and 
other  microorganisms.  During  this  • 
process  dissolved  oxygen  is  consumed, 
which  in  turn  reduces  the  amount  of 
oxygen  available  for  aquatic  animals. 
The  2000  Inventory  indicates  that  low 
dissolved  oxygen  levels  caused  by 
organic  enrichment  (oxygen-depleting 
substances)  are  the  third  leading  stressor 
in  impaired  estuaries.  They  are  the 
fourth  greatest  stressor  in  impaired 
rivers  and  streams,  and  the  fifth  leading 
stressor  in  impaired  lakes,  ponds,  and 
reservoirs.  Severe  reductions  in 
dissolved  oxygen  levels  can  lead  to  fish 


kills.  Even  moderate  decreases  in 
oxygen  levels  can  adversely  affect  water 
bodies  through  decreases  in  biodiversity 
characterized  by  the  loss  of  fish  and 
other  aquatic  animal  populations,  and  a 
dominance  of  species  that  can  tolerate 
low  levels  of  dissolved  oxygen. 

c.  Solids.  The  2000  Inventory 
indicates  that  dissolved  solids  are  the 
foiuth  leading  stressor  in  impaired 
lakes,  ponds,  and  reservoirs.  Solids  bom 
animal  manure  include  the  manure 
itself  and  any  other  elements  that  have 
been  mixed  with  it.  These  elements  can 
include  spilled  feed,  bedding  and  litter 
materials,  hair,  and  feathers.  In  general, 
the  impacts  of  solids  include  increasing 
the  turbidity  of  surfece  waters, 
physically  hindering  the  functioning  of 
aquatic  plants  and  animals,  and 
providii^  a  protected  environment  for 
pathogens.  Increased  turbidity  reduces 
penetration  of  light  through  the  water 
column,  thereby  limiting  the  growth  of 
desirable  aquatic  plants  that  serve  as  a 
critical  habitat  for  fish,  shellfish,  and 
other  aquatic  organisms.  Solids  that 
settie  out  as  bottom  deposits  can  alter  or 
destroy  habitat  for  fish  and  benthic 
organisms.  Solids  also  provide  a 
medium  for  the  accumulation,  transport, 
and  storage  of  other  pollutants, 
including  nutrients,  .pathogens,  and 
trace  elements. 

d.  Pathogens.  Pathogens  are  defined 
as  disease-causing  microorganisms.  A 
subset  of  microorganisms,  including 
species  of  bacteria,  viruses,  and 
parasites,  can  cause  sickness  and 
disease  in  humans  and  are  known  as 
human  pathogens.  The  2000  Inventory 
indicates  that  pathogens  (specifically 
bacteria)  are  the  leading  stressor  in      ^ 
impaired  rivers  and  streams  and  the 
fourth  leading  stressor  in  impaired 
estuaries.  Livestock  maniu«  may 
contain  a  variety  of  microorganism 
species,  some  of  which  are  human 
pathogens.  Multiple  species  of 
pathogens  can  be  transmitted  direcUy 
from  a  host  animal's  nianiu«  to  surface 


7236  Federal  Register /Vol.  68,  No.  29 /Wednesday,  February  12,  2003 /Rules  and  Regulations 


water,  and  pathogens  already  in  surface 
water  can  increase  in  number  because  of 
loadings  of  animal  manure  nutrients 
and  organic  matter. 

More  than  150  pathogens  found  in 
livestock  manure  are  associated  with 
risks  to  humans,  including  the  six 
human  pathogens  that  account  for  more 
than  90%  of  food  and  waterbome 
diseases  in  humans.  These  organisms 
are:  Campylobacter  spp..  Salmonella 
spp.  (non- typhoid).  Listeria 
monocytogenes,  Escherichia  coli 
Ol57:H7,  Cryptosporidium  parvum,  and 
Giardia  lamblia.  All  of  these  organisms 
may  be  rapidly  transmitted  from  one 
animal  to  another  in  CAFO  settings.  An 
important  feature  relating  to  the 
potential  for  disease  transmission  for 
each  of  these  organisms  is  the  relatively 
low  infectious  dose  in  humans.  The 
protozoan  species  Cryptosporidium 
parvum  and  Giardia  lamblia  are 
frequently  found  in  animal  maiture. 
Bacteria  such  as  Escherichia  coli 
Ol57:H7  and  Salmonella  spp.  are  also 
often  found  in  livestock  manure  and 
have  been  associated  with  waterbome 
disease.  The  bacteria  Listeria 
monocytogenes  is  ubiquitous  in  nature 
and  is  commonly  found  in  the  intestines 
of  wild  and  domestic  animals. 

e.  Other  potential  contaminants. 
Animal  wastes  can  contain  other 
chemical  constituents  that  could 
adversely  affect  the  environment.  These 
constituents  include  salts,  trace 
elements,  and  pharmaceuticals, 
including  antibiotics  and  hormones. 
Although  salts  are  usually  present  in 
waste  regardless  of  animal  or  feed  type, 
trace  elements  and  pharmaceuticals  are 
typically  the  result  of  feed  additives  to 
help  prevent  disease  or  promote  growth. 
Accordingly,  concentrations  of  these 
constituents  vary  with  operation  type 
and  from  facility  to  facility.  The  other 
constituents  present  in  animal  wastes 
are  summarized  below.  Additional 
information  on  animal  wastes  is 
presented  in  the  preamble  for  the 
proposed  rule  (see  66  FR  2976-2979) 
and  the  Technical  Development 
Document. 

Salts.  The  salinity  of  animal  manure 
is  directly  related  to  the  presence  of 
dissolved  mineral  salts.  In  particular, 
significant  concentrations  of  soluble 
salts  containing  sodium  and  potassium 
remain  from  undigested  feed  that  passes 
imabsorbed  through  animals.  Other 
major  constituents  contributing  to 
manure  salinity  are  calcium, 
magnesium,  chloride,  sulfate, 
bicarbonate,  carbonate,  and  nitrate.  Salt 
buildup  may  deteriorate  soil  structure, 
reduce  permeability,  contaminate 
groimd  water,  and  reduce  crop  yields.  In 
fr«sh  waters,  increasing  salinity  can 


disrupt  the  balance  of  the  ecosystem, 
making  it  difficult  for  resident  species  to 
remain.  Salts  may  also  contribute  to 
den-adation  of  drinking  water  supplies. 
Tface  elements.  The  2000  Inventory 
indicates  that  metals  are  the  leading 
stressor  in  impaired  estuaries  and  the 
second  leading  stressor  in  impaired 
lakes.  Trace  elements  in  manure  that  are 
of  environmental  concern  include 
arsenic,  copper,  selenium,  zinc, 
cadmium,  molybdenum,  nickel,  lead, 
iron,  manganese,  aluminum,  and  boron. 
Of  these,  arsenic,  copper,  selenium,  and 
zinc  are  often  added  to  animal  feed  as 
growth  stimulants  or  biocides.  Trace 
elements  can  also  end  up  in  manure 
through  use  of  pesticides,  which  are 
applied  to  livestock  to  suppress 
houseflies  and  other  pests.  Trace 
elements  have  been  foimd  in  manure 
lagoons  and  in  drainage  ditches, 
agricultural  drainage  wells,  and  tile  line 
inlets  and  outlets.  They  have  alsb  been 
found  in  rivers  adjacent  to  hog  and 
cattle  operations.  Trace  elements  in 
agronomically  applied  manures  are 
generally  expected  to  pose  little  risk  to 
human  healdi  and  the  environment. 
However,  repeated  application  of 
manures  above  agronomic  rates  could 
result  in  cumulative  metal  loadings  to 
levels  that  potentially  affect  human 
health  and  the  environment.  There  is 
some  evidence  that  this  is  happening. 
For  example,  in  1995.  zinc  and  copper 
were  found  building  to  potentially 
harmful  levels  on  the  fields  of  a  hog 
farm  in  North  Carolina. 

Antibiotics.  Antibiotics  are  used  in 
AFOs  and  can  be  expected  to  appear  in 
animal  wastes.  Antibiotics  are  used  both 
to  treat  illness  and  as  feed  additives  to 
promote  growth  or  to  improve  feed 
conversion  efficiency.  Between  60  and 
80  percent  of  all  livestock  and  poultry 
receive  antibiotics  during  their 
productive  lifespan.  The  primary 
mechanisms  of  elimination  are  in  urine 
and  bile,  so  essentially  all  of  an 
antibiotic  administered  is  eventually 
excreted,  whether  unchanged  or  in 
metabolite  form.  Little  information  is 
available  regarding  the  concentrations  of 
antibiotics  in  animal  wastes,  or  on  their 
fate  and  transport  in  the  environment. 
One  concern  regarding  the  widespread 
use  of  antibiotics  in  animal  manure  is 
the  development  of  antibiotic-resistant 
pathogens.  Use  of  antibiotics,  especially 
broad-spectnun  antibiotics,  in  raising 
animals  is  increasing.  This  could  be 
contributing  to  the  emergence  of  more 
strains  of  antibiotic-resistant  pathogens, 
along  with  strains  that  are  growing  more 
resistant. 

Pesticides  and  hormones.  Pesticides 
and  hormones  are  compoimds  used  at 
AFOs  and  they  can  be  expected  to 


appear  in  animal  wastes.  These  types  of 
pollutants  may  be  linked  with 
endocrine  disruption.  The  2000 
Inventory  indicates  that  pesticides  are 
the  second  leading  stressor  in  impaired 
estuaries.  Pesticides  are  applied  to 
livestock  to  suppress  houseflies  and 
other  pests.  There  has  been  very  little 
research  on  losses  of  pesticides  in  runoff 
from  manured  lands.  A  1994  study 
showed  that  losses  of  cyromazine  (used 
to  control  flies  in  poultry  litter)  in 
nmoff  increased  with  the  rate  of  poultry 
manure  and  litter  applied  and  the 
intensity  of  rainfall.  Specific  hormones 
are  used  to  increase  productivity  in  the 
beef  and  dairy  industries.  Several 
studies  have  shown  hormones  are 
present  in  animal  manures.  PoiUtry 
manure  has  been  shown  to  contain  both 
estrogen  and  testosterone.  Runoff  from 
fields  with  land-applied  manure  has 
been  reported  to  contain  estrogens, 
estradiol,  progesterone,  and 
testosterone,  as  well  as  their  synthetic 
counterparts.  In  1995,  an  irrigation  pond 
and  three  streams  in  the  Conestoga 
River  watershed  near  the  Chesapeake 
Bay  had  both  estrogen  and  testosterone 
present.  All  of  these  sites  were  affected 
by  fields  receiving  poultry  litter. 

2.  How  Do  These  Pollutants  Reach 
Surface  Waters? 

Pollutants  in  abimal  waste  and 
manure  can  enter  the  environment 
through  a  number  of  pathways, 
including  surface  runoff  and  erosion, 
direct  discharges  to  surface  water,  spills 
and  other  dry-weather  discharges, 
leaching  into  soil  and  ground  water,  and 
volatilization  of  compounds  (e.g., 
anunonia)  and  subsequent  redeposition 
to  the  landscape.  These  discharges  of 
manure  pollutants  can  originate  from 
animal  confinement  areas,  manure 
handling  and  containment  systems, 
manure  stockpiles,  and  cropland  where 
manure  is  spread. 

Runoff  and  erosion  occiu"  during 
rainfall  when  rainwater  fails  to  be 
absorbed  into  the  ground  and  when  the 
soil  surface  is  worn  away  by  water  or 
wind.  Rimoff  of  animal  wastes  is  more 
likely  when  rainfall  occurs  soon  after 
application  (particularly  if  the  manure 
was  not  injected  or  incorporated)  and 
when  manure  is  overapplied  or 
misapplied.  Erosion  can  be  a  significant 
transport  mechanism  for  land  applied 
pollutants,  such  as  phosphorus,  that  are 
strongly  bonded  to  soils. 

Pollutants  are  directly  discharged  to 
surface  water  when  animals  are  allowed 
access  to  water  bodies  and  when 
maniu^  storage  areas  overflow.  Dry 
weather  discharges  to  surface  waters 
associated  with  CAFOs  have  been 
reported  to  occur  through  spills  or  other 
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accidental  discharges  from  lagoons  and 
irrigation  systems,  or  through 
intentional  releases.  Other  reported 
causes  of  discharge  to  surface  waters  are 
overflows  from  containment  systems 
following  rainfall,  catastrophic  spills 
frtim  failure  of  manvire  containment 
systems,  and  washouts  from  floodwaters 
when  lagoons  are  sited  on  floodplains  or 
from  equipment  malfunction,  such  as 
pump  or  irrigation  gun  failure,  and 
breakage  of  pipes  or  retaining  walls. 

It  is  well  established  that  in  many 
agricultiual  areas  shallow  ground  water 
can  become  contaminated  with  maniue 
pollutants.  This  occurs  as  a  result  of 
water  traveling  through  the  soil  to  the 
ground  water  and  taking  with  it 
pollutants  such  as  nitrate  from  livestock 
.  and  poultry  wastes  on  the  surface. 
Leaking  lagoons  are  also  a  potential 
source  of  manure  pollutants  in  groxmd 
water,  based  on  findings  reported  in  the 
scientific  and  technical  literature. 

Pollutants  from  CAFO  wastes  are 
released  to  air  through  volatilization  of 
manure  constituents  and  the  products  of 
manure  decomposition.  Other  ways  that 
manure  pollutants  can  enter  the  air  is 
from  spray  irrigation  systems  and  as 
wind-borne  particulates  in  dust.  Once 
airborne,  these  pollutants  can  find  their 
way  into  nearby  streams,  rivers,  and 
lakes  as  they  are  subsequently 
redeposited  on  the  landscape.  More 
detailed  information  on  the  transport  of 
animal  wastes  is  presented  in  the 
Benefits  Analysis  and  the  record. 

3.  How  Is  Water  Quality  Impaired  by 
Animal  Wastes? 

EPA  has  made  significant  progress  in 
implementing  Clean  Water  Act 
programs  and  in  reducing  water 
pollution.  Despite  such  progress, 
however,  serious  water  quality  problems 
persist  throughout  the  country.  Sources 
of  information  on  these  problems 
include  reports  from  States  to  EPA, 
documented  in  the  2000  Inventory,  and 
the  U.S.  Geological  Survey's  National 
Water  Quality  Assessment  (N A WQA) 
Program. 

a.  EPA's  national  water  quality 
inventory.  Agricultural  operations, 
including  CAFOs,  are  a  significant 
contributor  to  the  remaining  water 
pollution  problems  in  the  United  States, 
as  reported  by  the  2000  Inventory.  EPA's 
2000  Inventory  data  indicate  that  the 
agricultural  sector — including  crop 
production,  pasture  and  range  grazing, 
concentrated  and  confined  animal 
feeding  operations,  and  aquaculture- — is 
the  leading  contributor  to  identified 
water  quality  impairments  in  the 
nation's  rivers  and  streams,  lakes, 
ponds,  and  reservoirs.  Agricultiu-e  is 
also  identified  as  the  fifth  leading 


contributor  to  identified  water  quality 
impairments  in  the  nation's  estuaries. 
While  the  2000  Inventory  does  not 
generally  separate  effects  of  CAFOs  from 
agriculture  generally,  EPA's  data 
indicate  that  water  quality  concerns 
tend  to  be  greatest  in  regions  where 
crops  are  intensively  cultivated  and 
where  livestock  operations  are 
concentrated. 

The  2000  Inventory  data  indicate  that 
the  agricultural  sector  contributes  to  the 
impairment  of  at  least  129,000  river 
miles,  3.2  million  lake  acres,  and  more 
than  2,800  estuarine  square  miles. 
Forty-eight  States  and  tribes  identified 
agricultural  sector  activities 
contributing  to  water  quality  impacts  on 
rivers;  40  States  identified  such  impacts 
to  lakes,  ponds,  and  reservoirs;  and  14 
States  reported  such  impacts  on  ^ 
«stuaries.  AFOs  are  only  a  subset  of  the 
agriculture  category,  but  29  States 
specifically  identified  them  as 
contributing  to  water  quality 
impairment. 

The  leading  pollutants  impairing 
surface  water  quality  in  the  United 
States  as  identified  in  the  2000 
Inventory  data  include  nutrients, 
pathogens,  sediment/siltation,  and 
oxygen-depleting  substances.  These 
pollutants  can  originate  from  various 
sources,  including  the  animal 
production  industry.  Animal  production 
facilities  may  also  discharge  other 
pollutants,  such  as  metals  and 
pesticides,  and  can  contribute  to  the 
growth  of  noxious  aquatic  plants  due  to 
the  discharge  of  excess  nutrients. 

These  data  provide  a  general 
indication  of  national  siu-face  water 
quality,  highlighting  the  magnitude  of 
water  quality  impairment  from 
agricultiue  and  the  relative  contribution 
compared  to  other  sources.  Moreover, 
the  findings  of  this  report  are 
corroborated  by  numerous  reports  and 
studies  conducted  by  government  and 
independent  researchers  that  identify 
agriculture's  predominance  as  an 
important  contributor  of  surface  water 
pollution,  as  summarized  in  the 
Environmental  Assessment  of  Revisions 
to  the  National  Pollutant  Discharge 
Elimination  System  Regulation  and  the 
Effluent  Guidelines  for  Concentrated 
Animal  Feeding  Operations,  which  is 
available  in  EPA's  rulemaking  record. 

b.  Other  documented  impacts  on 
water  quality.  Data  collected  by 
NAWQA  also  identify  agriculture 
among  the  leading  contributor  of 
nutrients  to  U.S.  watersheds.  A  national 
water  quality  assessment  program 
conducted  by  the  U.S.  Geologic  Survey 
found  that  agricultural  use  of  fertilizers, 
maniu^,  and  pesticides  has  degraded 
stream  and  shallow  ground  water 


quality  in  agricultural  areas  and  has 
resulted  in  high  concentrations  of 
nitrogen.  Subsequent  measiu«ments  in 
specific  major  river  basins  suggest  that 
animal  feeding  operations  may  play  a 
significant  role  in  observed  water 
quality  degradation  in  those  basins  (e.g., 
Kalkhoff  et  al.,  2000;  Groschen  et  al.. 
2000).  Finally,  a  1997  study  by  Smith  et 
al.  characterizing  spatial  and  temporal 
patterns  in  water  quality  identified 
animal  waste  as  a  significant  source  of 
in-stream  nutrient  concentrations  in 
many  watershed  outlets,  relative  to 
other  local  sources,  particularly  in  the 
central  and  eastern  United  States.  The 
findings  of  this  report  suggest  that 
livestock  waste  contributes  more  than 
commercial  fertilizer  use  to  local  total 
phosphorus  yield,  whereas  the  use  of 
commercial  fertilizer  is  the  leading 
source  of  local  total  nitrogen  yield. 

Niunerous  local,  regional,  and 
national  evaluations  also  indicate  that 
animal  manure  can  be  a  significant 
source  of  pollutants  that  contribute  to 
water  quality  degradation.  A  literatjire 
survey  conducted  for  the  proposed  rule 
identified  more  than  150  reports  of 
discharges  to  surface  waters  from  hog, 
poultry,  dairy,  and  cattle  operations. 
Over  30  separate  incidents  of  discharges 
from  swine  operations  between  the 
years  1992  and  1997  in  Iowa  alone  were 
reported  by  that  State's  Department  of 
Natural  Resources.  The  incidents 
resulted  in  fish  kills  ranging  from  about 
500  to  more  than  500,000  fish  killed  per 
event.  Fish  kills  or  other  environmental 
impacts  have  also  been  reported  by 
agencies  in  other  States,  including 
Nebraska,  Maryland,  Ohio,  Michigan, 
and  North  Carolina. 

Runoff  df  nutrients  and  other 
contaminants  in  animal  manure  and 
wastewater  also  cbntributes  to 
degradation  of  U.S.  waters.  For  example, 
nutrients  originating  from  livestock  and 
poultry  operations  in  the  Mississippi 
River  Basin  have  been  identified  as 
contiibuting  to  the  largest  hypoxic  zone 
in  U.S.  coastal  waters  in  the  northern 
Gulf  of  Mexico.  (Hypoxia  is  the 
condition  in  which  dissolved  oxygen  is 
below  the  level  necessary  to  sustain 
most  animal  life.)  According  to  a  report 
conducted  by  the  National  Science  and 
Technologj^Council  in  2000,  adverse 
impacts  of  eutrophication  might  be  of 
concern  for  ecologically  and 
commercially  important  species  in  the 
Gulf,  whose  fishery  resources  generate 
$2.8  billion  annually.  Animal  manure 
also  contributes  to  eutrophication,  or 
nutrient  overenrichment,  which  is  also 
a  serious  concern  for  the  Nation's 
coastal  and  estuarine  resources. 

More  detailed  information  is 
presented  in  the  2001  proposal  (66  FR 
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2972-2974)  and  in  the  record  for  this 
rulemaking. 

4.  "What  Ecological  and  Human  Health 
Impacts  Have  Been  Caused  by  CAPO 
Wastes? 

Among  the  reported  environmental 
problems  associated  with  animal 
manure  are  surface  and  ground  water 
quality  degradation,  adverse  effects  on 
estuarine  water  quality  and  resources  in 
coastal  areas,  and  effects  on  soil  and  air 
quality.  The  scientific  literature,  which 
spans  more  than  30  years,  documents 
how  these  problems  can  contribute  to 
increased  risk  to  aquatic  and  wildlife 
ecosystems,  for  example,  the  large 
number  of  fish  kills  in  recent  years. 
Human  health  might  also  be  aJFfected,  for 
example,  by  high  nitrate  levels  in 
drinking  water  and  exposure  to 
waterbome  human  pathogens  and  other 
pollutants  in  manure.  The  record  for 
this  rule  provides  more  detailed 
information  on  the  scientific  and 
technical  research  to  support  these 
findings. 

a.  Ecological  impacts.  Manure 
pollutants  in  surface  waters  contribute 
to  eutrophication,  the  disruption  of  a 
water  body  due  to  overenrichment. 
Eutrophication  is  the  most  documented 
impact  of  nutrient  pollution  and  is  a 
serious  concern  for  coastal  and 
estuarine  resources.  Another  negative 
impact  generated  by  excess  nutrients  in 
surface  water  is  algae  blooms,  which 
also  result  from  overenrichment  from 
nutrients.  Such  blooms  depress  oxygen 
levels  and  contribute  further  to 
eutrophication.  Many  lake  and  coastal 
problems  are  linked  to  eutrophication. 
including  red  tides,  fish  kills,  outbreaks 
of  shellfish  poisonings,  loss  of  habitat, 
coral  reef  destruction,  and  hypoxia. 

Many  of  the  constituents  in  manure, 
especially  organic  matter,  also  decrease 
the  oxygen  concentrations  in  surface 
waters,  sometimes  below  the  levels  fish 
and  invertebrates  reqliire  to  survive. 
Nitrites  and  pathogens  in  manure  can 
also  pose  risks  to  aquatic  life.  If 
sediments  are  enriched  by  nutrients,  the 
concentrations  of  nitrites  in  the 
overlying  water  may  be  raised  enough  to 
cause  nitrite  poisoning  in  fish.  There  is 
substantial  information  in  the  record  for 
this  rule  that  describes  local  .^regional, 
and  national  evaluations  indicating  that 
animal  manure  is  a  significant  source  of 
pollutants  that  contribute  to  water 
quality  degradation.  Many  of  these 
evaluations  note  a  high  incidence  of  fish 
kills.  EPA's  analysis  shows  that  between 
1981  and  1999.  19  States  reported  4 
million  fish  killed  from  both  runoff  and 
spills  at  CAFOs. 

In  addition,  excess  nitrogen  can 
contribute  to  water  quality  decline  by 


increasing  the  acidity  of  surface  waters. 
Pathogens  can  accumulate  in  fish  and 
shellfish,  resulting  in  a  pathway  for 
transmission  to  higher  trophic 
organisms;  they  can  also  contribute  to 
avian  botulism  and  avian  cholera. 
Additional  information  on  fish  kills  and 
other  adverse  impacts  is  presented  in 
the  2001  proposal  (66  FR  2972-2974) 
and  in  the  record  for  this  rulemaking. 

b.  Human  health  impacts  from 
affected  drinking  water.  Pollution 
originating  from  an  animal  production 
facility  can  have  multiple  impacts  on 
drinking  water.  Nitrogen  in  manure  is 
easily  transformed  into  the  nitrate  form, 
which  can  be  transported  to  drinking 
water  sources  and  present  a  range  of 
health  risks.  These  health  risks  include 
methemoglobinemia  in  infants, 
spontaneous  abortions,  and  increased 
incidence  of  stomach  and  esophageal 
cancers.  Nitrate  is  not  removed  by 
conventional  drinking  water  treatment 
processes  but  requires  additional, 
relatively  expensive  treatment  units. 
California's  Chino  Basin  estimates  a  cost 
of  more  than  $1  million  per  year  to 
remove  nitrates  fi-om  drinking  water  due 
to  loadings  from  local  dairies.  Generally, 
people  drawing  water  from  domestic 
wells  are  at  greater  risk  of  nitrate 
poisoning  than  those  drawing  from 
public  water  sources,  because  domestic 
wells  are  typically  shallower  and  not 
subject  to  wellhead  protection 
monitoring  or  treatment  requirements. 
Salts  in  animal  wastes  can  also  pose 
a  health  hazard.  At  low  levels,  salts  can 
increase  blood  pressiu-e  in  salt-sensitive 
individuals,  increasing  their  risk  of 
stroke  and  heart  attacks.  The  salt  load 
into  the  Chino  Basin  from  local  dairies 
is  more  than  1,500  tons  per  year,  which 
costs  the  drinking  water  treatment 
system  between  $320  and  $690  per  ton 
to  remove. 

To  the  extent  that  nutrients  contribute 
to  algae  blooms  in  surface  water  through 
accelerated  eutrophication.  algae  can 
affect  drinking  water  by  clogging 
treatment  plant  intakes,  producing 
objectionable  tastes  and  odors,  and 
increasing  production  of  harmful 
chlorinated  by-products  {e.g., 
trihalometbanes)  by  reacting  with 
chlorine  used  to  disinfect  drinking 
water.  In  Wisconsin,  the  City  of 
Oshkosh  has  spent  an  extra  $30,000  per 
year  on  copper  sulfate  treatment  to  kill 
the  algae  in  the  waters  from  Lake 
Winnebago,  which  is  attributed  to 
excess  nutrients  from  animal  manure, 
commercial  fertilizers,  and  soil.  In 
Tulsa,  Oklahoma,  excessive  algae 
growth  in  Lake  Eucha,  associated  with 
poultry  fanning,  costs  the  city  $100,000 
per  year  to  address  taste  and  odor 
problems  in  the  drinking  water. 


c.  Other  human  health  impacts!  in 
addition  to  threats  to  human  health 
through  drinking  water  exposiu-es, 
pathogens  from  animal  manure  can  also 
threaten  human  health  through  shellfish 
consumption  and  recreational  contact 
such  as  swimming  in  contaminated 
waters.  Relatively  low-dose  exposures  to 
Cryptosporidiitm  pannim  and  Giardia 
spp.  can  cause  infection  in  humans. 
Other  bacteria  found  in  livestock 
maniu%  have  also  been  associated  with 
waterborne  disease.  Pathogens  from 
animal  wastes  can  readily  enter  water 
sources,  resulting  in  contamination  of 
surface  waters.  Some  pathogens  are  able 
to  survive  and  remain  infectious  in  the 
environment  for  relatively  long  periods 
of  time.  U.S.  federal  agencies  and  other 
independent  researchers  have 
recognized  the  potential  public  health 
risks  from  pathogens  originating  from 
CAFOs.  At  this  time,  however,  the 
magnitude  of  the  human  health  risk 
from  pathogenic  organisms  that  directly 
originate  from  CAFOs  and  are 
transported  through  U.S.  waters  has  not 
been  established. 

According  to  a  United  Nations  report, 
the  use  of  antibiotics  in  food-producing 
animals  has  the  potential  to  affect 
human  health  because  of  the  presence  of 
drug  residues  in  foods  and  also  because 
of  the  selection  of  resistant  bacteria  in 
animals.  However,  the  impact  of 
antimicrobial  metabolic  products  and 
noiunetabolized  drugs  in  animal  wastes 
that  are  released  into  the  environment 
remains  unclear.  The  emergence  of 
resistant  bacteria  is  of  particular 
concern  because  such  infections  are 
more  difficult  to  treat  and  require  drugs 
that  are  often  less  readily  available, 
more  expensive,  and  more  toxic.  In  the 
U.S.,  pilot  studies  coordinated  by  EPA, 
USDA,  and  the  Centers  for  Disease 
Control  have  been  initiated  to  assess  the 
extent  of  environmental  contamination 
by  antimicrobial  drug  residues  and 
drug-resistant  organisms  that  enter  the 
soil  or  water  from  human  and  animal 
waste. 

C.  How  Will  Water  Quality  and  Human 
Health  Be  Improved  by  This  Rule? 

1.  What  Reductions  in  Pollutant 
Discharges  Will  Result  From  This  Rule? 

EPA's  pollutant  reductions  for  this 
rule  focus  to  a  large  degree  on 
estimating  the  amount  of  pollutants  in 
the  runoff  from  land  where  manure  has 
been  applied.  These  estimates  of 
pollutant  discharges,  referred  to  as  the 
"edge-of-field"  loadings,  were  made  for 
nutrients,  metals,  pathogens,  and 
sediment  for  both  pre-rule  conditions 
(baseline)  and  post-rule  conditions.  The 
reductions  in  pollutant  discharges  were 
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estimated  using  an  envfronmental  . 
model  (Groundwater  Loading  Effects  of 
Agricultural  Management  Systems,  or 
GLEAMS)  that  simulates  hydrologic 
transport,  erosion,  and  biochemical 
processes  such  as  chemical 
transformation  and  plant  uptake.  The 
GLEAMS  model  uses  information  on 
soil  characteristics  and  climate,  along 
with  characteristics  of  the  applied 
manure  and  commercial  fertilizers,  to 
model  losses  of  nutrients,  metals, 
pathogens,  and  sediment  in  surface 
runoff,  sediment,  and  ground  water 
leachate.  EPA's  analysis  also  developed 
estimates  of  changes  in  pollutant 
discharges  occurring  at  the  production 


area. 


The  pollutant  reduction  estimates 
were  de^loped  for  each  type  of  model 
farm  included  in  EPA's  cost  models. 
The  model  farms  were  developed  to 
represent  the  various  animal  types,  farm 
sizes,  and  geographic  regions.  Model 
farms  were  developed  for  each  animal 
type  across  a  range  of  size  classes,  and 
model  farms  were  located  in  each 
geographic  region.  The  pollutant 
estimates  for  the  model  farms  were 
combined  with  published  data  from 
USDA's  1997  Census  of  Agriculture  and 
then  refined  into  national,  regional. 
State,  and  county  level  pollutant 
loading  estimates  that  were  used  to 
determine  in-stream  svuface  water  and 
ground  water  concentrations.  These 


values  were  then  used  in  the  water 
quality  models  and  other  environmental 
benefits  assessment  models  to  estimate 
the  human  health  and  environmental 
benefits  accruing  from  this  rule. 

EPA  quantified  the  reduction  of 
nitrogen  and  phosphorus  loads 
associated  with  this  rule.  Reductions  of 
discharges  of  the  metals  zinc,  copper, 
cadmium,  nickel,  lead,  and  arsenic  were 
also  analyzed  for  the  final  rule.  Fecal 
coliform  and  fecal  streptococcus  were 
used  as  surrogates  to  estimate  pathogen 
reductions  that  would  be  achieved  by 
this  rule.  Other  pathogens  would  likely 
be  reduced  to  a  similar  degree.  Table  7.2 
presents  the  pollutant  reductions 
expected  to  result  from  this  rule. 


Table  7.2.— Pollutant  Reductions:  Combined  Total  for  All  Animal  Sectors 


Parameter 


Large  <:AFOs: 

Nutrients  (million  lb)  . 

Metals  (million  lb)  .... 

Pathogens  (10^9  cfu) 

Sediment  (million  lb) 
Medium  CAFOs: 

Nutrients  (million  lb)  . 

Metals  (million  lb)  .... 

Pathogens  (10'^  cfu) 

Sediment  (million  lb) 


Baseline  pol- 
lutant loading 
(Pre- 
regulatlon) 


658 

20 

5,784 

35,493 

65 

2.0 

1,456 

3,119 


Post-regulation 
pollutant 
loading 


503 

19 

3.129 

33.434 

54 

1.9 

779 

3,015 


Pollutant 
reduction 


155(24%) 

1  (5%) 

2,655  (46%) 

2,059  (6%) 

11  (17%) 

0.1  (5%) 

677(46%) 

'  104  (3%) 


2.  Approach  for  Determining  the 
Benefits  of  This  Rule 

EPA  has  analyzed  the  water  quality 
improvements  expected  to  result  from 
the  new  requirements  being 
promulgated  today  and  has  estimated 
the  environmental  and  human  health 
benefits  of  the  pollutant  reductions  that 
will  result.  The  benefits  described  in 
this  section  are  primarily  associated 
with  direct  improvements  in  water 
quality  (both  surface  water  and  ground 
water),  but  this  new  rule  will  also  create 
certain  non-water  quality  environmental 
effects,  such  as  improved  soil  , 

conditions,  changes  in  energy 
consumption,  and  changes  in  emissions 
of  air  pollutants. 

For  this  rule.  EPA  conducted  seven 
benefit  studies  to  estimate  the  impacts 
of  reductions  in  pollutant  discharges 
from  CIAFOs.  The  first  study  used  a 
national  water  quality  model  (National 
Water  Pollution  Control  Assessment 
Model,  or  NWPCAM)  that  estimates 
nmoff  frt)m  land  application  areas  to 
rivers,  streams,  and.  to  a  lesser  extent, 
lakes  in  the  U.S.  This  study  estimated 
the  value  society  places  on 
improvements  in  siirface  water  quality 
associated  with  today's  rule.  The  second 
study  examined  the  expected 


improvements  in  shellfish  harvesting 
resulting  from  the  new  CAFO  rule.  A 
third  stx^dy  looked  at  incidences  of  fish 
kills  that  are  attributed  to  AFOs  and 
estimated  the  cost  of  replacing  the  lost 
fish  stocks.  The  fourth  study  estimated 
the  benefits  associated  with  reduced 
ground  water  contamination.  Reduced 
public  water  treatment  costs  were 
evaluated  in  the  fifth  study,  and 
reduced  livestock  mortality  from  nitrate 
and  pathogen  contamination  of 
livestock  drinking  water  was  evaluated 
in  the  sixth  study.  In  the  seventh  study, 
a  case  study  of  potential  fishing  benefits 
for  the  Albemarle-Pamlico  estuary  is 
presented  to  provide  some  insight  to  the 
potential  benefits  for  eltuaries  and 
coastal  waters.  Each  of  the  seven 
studies,  as  well  as  benefits  results,  are 
briefly  described  in  the  following 
sections.  Benefits  results  associated 
with  reduced  pollutant  discharges  from 
Large  CAFOs  are  also  summarized  in 
Table  7.1.  The  benefit  value  estimates 
presented  in  this  section  reflect  only 
those  pollutant  reductions  and  water 
quality  improvements  attributable  to 
Large  CAFOs.  EPA  also  developed 
estimates  of  the  pollutant  reductions 
that  will  occiu'  due  to  the  revised 
requirements  for  Small  and  Medium 


CAFOs,  but  analysis  of  the  monetized 
value  of  the  associated  water  quality 
improvements  was  not  completed  in 
time  for  benefits  estimates  to  be 
presented  here. 

In  this  analysis,  EPA  estimates  the 
effect  of  pollutant  reductions  and  other 
environmental  improvements  on  human 
health  and  the  ecosystem-and  assigns  a 
monetary  value  to  these  benefits  to  the 
extent  possible.  In  some  cases,  EPA  was 
able  to  identify  certain-types  of 
improvements  that  will  result  from  this 
rule,  but  was  unable  to  either  estimate 
the  monetary  value  of  the  improvement 
or  quantify  the  amoiuit  of  improvement 
that  will  occur.  These  non-monetized 
and  non-quantified  benefits  are 
included  in  the  discussion  below.  Given 
the  limitations  in  assigning  monetary 
values  to  some  of  the  improvements,  the 
economic  benefit  values  described 
below  and  in  the  Benefits  Analysis 
should  be  considered  a  subset  of  the 
total  benefits  of  this  rule.  These 
monetized  benefits  should  be  evaluated 
along  with  descriptive  qualitative 
assessments  of  the  non-monetized 
benefits.  For  example,  the  economic 
valuation  used  for  this  rule  assigns 
monetary  values  to  the  water  quality 
improvements  due  to  reductions  of  the 
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most  significant  pollutants  originating 
from  CAFOs  {e.g.,  nitrogen,  phosphorus, 
pathogens,  and  sediment),  but  it  does 
not  include  values  for  potential  water 
quality  improvements  expected  due  to 
reduced  discharges  of  certain  other 
pollutants  discharged  in  lesser  amounts, 
such  as  metals  or  hormones. 

Research  dociunented  in  the  record 
and  summarized  in  the  Benefits 
Analysis  shows  that  CAPO  wastes  may 
affect  the  environment  and  human 
health  in  a  variety  of  ways  beyond  those 
for  which  benefits  have  been  monetized. 
The  following  are  examples  of  other 
types  of  potential  impacts  or  potential 
benefits: 

•  Human  health  and  ecological  effects 
of  metals,  antibiotics,  hormones,  salts, 
and  other  pollutants  associated  with 
CAFO  manure. 

•  Eutrophication  of  coastal  and 
estuarine  waters  due  to  both  nutrients  in 
runoff  and  deposition  of  ammonia 
volatilized  from  CAFOs. 

•  Reduced  human  illness  due  to 
pathogen  exposure  diuing  recreational 
activities  in  estuaries  and  coastal 
waters. 

•  Improvements  to  soil  properties  due 
to  reduced  overapplication  of  manure, 
together  with  increased  acreage 
receiving  manure  applications  at 
agronomic  rates. 

•  Reduced  pathogen  contamination  in 
private  drinking  water  wells. 

•  Reduced  cost  of  commercial 
fertilizers  for  non-CAFO  operations. 

EPA's  Benefits  Analysis  does  not 
include  monetary  values  for  these  other 
areas  of  environmental  improvements 
because  data  limitations  preclude 
quantifiable  estimates  of  the  magnitude 
of  improvement  or  it  is  difficult  to 
ascribe  an  economic  value  to  these 
benefits.  Nevertheless,  these 
environmental  benefits  may  result  in 
improved  ecological  conditions  and 
reduced  risk  to  hQman  health. 

3.  Benefits  From  Improved  Surface 
Water  Quality 

a.  Freshwater  recreational  benefits. 
EPA  used  NWPCAM  to  estimate  the 
national  economic  benefits  to  surface 
water  quality  that  will  result  as  CAFOs 
implement  the  requirements  of  this  rule. 
hfWPCAM  is  a  national-scale  water 
quality  model  that  simulates  the  water 
quality  and  benefits  for  various  water 
pollution  control  approaches.  NWPCAM 
is  designed  to  characterize  water  quality 
for  the  Nation's  network  of  rivers  and 
streams,  and.  to  a  more  limited  extent, 
its  lakes.  NWPCAM  can  translate 
spatially  varying  water  quality  changes 
(improvements  or  degradation)  resulting 
from  different  pollution  control  policies 
into  terms  that  reflect  the  value 


individuals  place  on  water  quality 
improvements.  In  this  way.  NWPCAM  is 
able  to  derive  the  economic  benefit  of 
the  water  quality  improvements  that 
will  result  bom  reducing  CAFO 
discharges. 

For  this  rule.  EPA  used  NWPCAM  to 
simulate  impacts  due  to  reductions  in 
pollutant  loadings  from  Large  CAFOs 
(nitrogen,  phosphorus,  pathogen 
indicators.  BODS,  and  TSS)  on  water 
quality  in  the  Nation's  siuiace  waters. 
NWPCAM's  national-scale  framework 
allows  hydraulic  transport,  routing,  and 
connectivity  of  surface  waters  to  be 
simulated  for  the  entire  continental 
United  States  with  the  exception  of 
coastal  and  estuarine  waters.  Pollutant 
loadings  from  the  CAFOs  were  used  as 
inputs  to  NWPCAM.  The  CAFO 
loadings  were  processed  through  the 
NWPCAM  water  quality  modeling 
system  to  estimate  in-stream  pollutant 
concentrations  on  a  detailed  spatial 
scale  to  provide  estimates  of  changes  in 
water  quality  that  will  result  as  CAFOs 
implement  this  new  rule.  The 
NWPCAM  modeling  output,  simulating 
the  improved  water  quality  in  the 
Nation's  surface  waters,  was  used  as  the 
basis  for  monetizing  improvements  to 
water  quality,  and  as  input  to  several  of 
'  the  other  benefits  analyses  described 
later  in  this  secti'on. 

The  monetary  value  of  the  benefits 
associated  with  the  changes  in  water 
quality  are  estimated  using  two 
valuation  techniques.  The  first 
technique  relates  water  quality  changes 
to  changes  in  the  category  of  use  the 
water  quality  can  support  (e.g.,  boatable 
uses  versus  fishable  uses,  or  fishable 
uses  versus  swimmable  uses),  also 
referred  to  as  the  "water  quality  ladder" 
approach,  and  also  considers  the  size  of 
population  benefitting  from  the  changes 
in  the  types  of  use  the  water  quality  can 
support.  The  second  method  is  similar 
to  the  first,  but  it  uses  a  composite 
measure  of  water  quality  that  is 
calculated  from  six  water  quality 
parameters  (referred  to  as  the  "water 
quality  index"  approach).  A  key 
difference  in  the  two  approaches  is  that 
the  water  quality  ladder  approach 
assesses  improvements  using  a  step- 
function  that  attributes  a  monetary 
value  to  the  water  quality  improvement 
only  when  changing  from  one  use 
category  to  another  (e.g.,  a  change  from 
boatable  use  to  fishable  use),  while  the 
water  quality  index  method  assigns 
values  along  a  continuum  of  water 
quality  improvement  (e.g.,  the  water  use 
may  remain  designated  as  "boatable 
use,"  but  improvements  within  that  use 
category  are  assigned  a  monetary  value). 
For  both  valuation  approaches,  the 
monetary  value  assigned  to  the  benefits 


is  based  on  what  the  public  is  willing 
to  pay  for  improvements  to  water 
quality. 

Based  on  the  NWPCAM  analysis 
using  the  water  quality  ladder  approach, 
the  benefits  of  improved  surface  water 
quality  resulting  ftt)m  reduced  pollutant 
discharges  from  Large  CAFOs  are 
estimated  to  be  $166  million  aimually 
(2001  dollars).  Using  the  water  quality 
index  approach,  the  benefits  of 
improved  surface  water  quality  are 
estimated  at  $298  million  annually 
(2001  dollars). 

b.  Shellfish  beds.  Pathogen 
contamination  of  coastal  waters  is  a 
leading  cause  of  shellfish  bed  harvest 
restrictions  and  closures.  Sources  of 
pathogens  include  runoff  from 
agriciiltiual  land  and  activities.  Using 
The  1995  National  Shellfish  Register  of 
Classified  Growing  Waters  published  by 
the  National  Oceanic  and  Atmospheric 
Administration.  EPA  estimated  the 
improvements  to  shellfish  bed 
harvesting  that  will  result  as  CAFO 
discbarges  of  pathogens  are  reduced  by 
this  rule.  These  data  were  used  to 
determine  the  average  per-acre  yield  of 
shellfish  from  harvested  waters  and  to 
estimate  the  area  of  shellfish-growing 
waters  that  are  ciurently  unharvested  as 
a  result  of  pollution  from  AFOs.  by 
combining  the  per-acre  yield  data  with 
estimates  of  the  acreage  of  currently 
unharvested  shellfish  beds  that  will 
become  available  for  harvesting  as 
discharges  of  pathogens  from  Large 
CAFOs  are  reduced.  EPA  calculates  the 
value  of  improved  shellfish  harvests  at 
$0.3  to  $3.4  miUion  annually. 

c.  Fish  kills.  Episodic  fish  kill  events 
resulting  from  spills,  maniue  runoff, 
and  other  discharges  of  manure  from 
AFOs  continue  to  remain  a  serious 
problem  in  the  United  States.  The 
impacts  bom  these  incidents  range  from 
immediate  and  dramatic  kill  events  to 
less  dramatic  but  more  widespread 
events.  Manure  dumped  into  and  along 
the  West  Branch  of  the  Pecatonica  River 
in  Wisconsin  resulted  in  a  complete  kill 
of  smallmouth  bass,  catfish,  forage  fish, 
and  all  but  the  hardiest  insects  in  a  13- 
mile  stretch  of  the  river.  Less 
immediate,  but  equally  important, 
catastrophic  impacts  on  water  quality 
from  manure  runoff  are  increased  algae 
growth  or  algae  blooms,  which  remove 
oxygen  from  the  water  and  can  result  in 
the  death  of  fish.  Maniue  runoff  into  a 
shallow  lake  in  Arkansas  resulted  in  a 
heavy  algae  bloom  that  depleted  the 
lake  of  oxygen,  killing  many  fish. 

While  tne  modeled  estimates  of 
svirface  water  quality  improvements 
have  been  used  to  monetize  benefits 
associated  with  freshwater  bodies,  water 
quality  modeling  (i.e.,  NWPCAM)  does 
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not  include  estuaries,  coastal  areas  or 
other  marine  water  bodies,  and  fish  kills 
are  noted  to  occur  in  these  areas  as  well. 
Parts  of  the  Eastern  Shore  of  the  United 
States  have  been  plagued  with  problems 
related  to  Pfiesteria,  a  dinoflagellate 
sdgae  that  exist  in  rivers  at  all  times,  but 
is  known  to  cause  fish  kills  in  estuarine 
and  coastal  environments  under  certain 
conditions.  Fish  attacked  by  Pfiesteria 
have  lesions  or  large,  gaping  holes  on 
them  as  their  skin  tissue  is  broken 
down;  the  lesions  often  result  in  death. 
The  conditions  under  which  Pfiesteria 
can  harm  fish  are  believed  to  be  related 
to  high  levels  of  nutrients.  Fish  kills 
related  to  Pfiesteria  in  the  Neuse  River 
in  North  Carolina  have  been  blamed  on 
the  booming  hog  industry  and  the 
associated  waste  spills  and  nmoff  from 
the  hog  farms.  Preliminary  evidence 
suggests  that  human  health  problems 
might  also  be  associated  with  exposiu-e 
to  Pfiesteria.  As  a  result,  people  most 
likely  would  limit  or  avoid  recreational 
activities  in  coastal  waters  with 
P/ies(eria-related  fish  kills.  The  town  of 
New  Bern,  a  popular  summer  vacation 
spot  along  the  Neuse  River  in  North 
Carolina,  experienced  several  major  fish 
kills  in  the  siunmer  of  1995.  During  this 
event,  people  became  ill  after  swimming 
and  fishing  in  the  impacted  areas,  and 
there  were  reports  that  people 
swimming  in  the  waters  reported  welts 
and  sores  on  their  bodies.  Siunmer 
camps  canceled  boating  classes, 
children  were  urged  to  stay  out  of  the 
water,  and  warnings  were  issued  about 
swinuning  and  eating  fish  that  were 
diseased.  Many  blame  the  heavy 
rainfall,  which  pumped  pollutants  from 
overflowing  sewage  plants  and  hog 
lagoons  into  the  river,  creating  algae 
blooms,  low  oxygen,  and  Pfiesteria 
outbreaks  as  the  cause  of  the  fish  kills. 

EPA  obtained  reports  on  fish  kill 
events  in  the  United  States,  with  data 
for  nineteen  States  showing  historical 
and  current  fish  kills.  Using  these  data. 
EPA  estimates  the  benefits  of  reducing 
fish  kills  through  implementation  of  tihe 
ELG  requirements  in  today's  rule  for 
Large  CAFOs  at  $0.1  million  annually. 

a.  Reduced  public  water  treatment 
costs.  Total  suspended  solids  (TSS) 
entering  the  surface  waters  bom  CAFOs 
can  hinder  effective  drinking  water 
treatment  by  interfering  with 
coagulation,  filtration,  and  disinfection 
processes.  EPA  used  the  NWPCAM 
model  to  predict  how  pollutant 
reductions  from  Large  CAFOs  would 
affect  the  ambient  concentration  of  TSS 
in  the  source  waters  of  public  water 
supply  systems.  To  measure  the  value  of 
reductions  in  TSS  concentrations.  EPA 
estimated  the  extent  to  which  lower  TSS 
concentrations  reduce  the  operation  and 


maintenance  (O&M)  costs  associated 
with  the  conventional  treatment 
technique  of  gravity  filtration.  EPA 
estimates  reduced  drinking  water 
treatment  costs  of  $1.1  to  $1.7  million 
annually  due  to  reduced  discharges  of 
pollutants  at  Large  CAFOs. 

4.  Benefits  From  Improved  Grouind 
Water  Quality 

a.  Human  health  benefits.  CAFO 
wastes  can  contaminate  ground  water 
and  thereby  cause  health  risks  and 
welfare  losses  to  people  relying  on 
groimd  water  sources  for  their  potable 
supplies  or  other  uses.  Of  particular 
concern  are  nittogen  and  other 
constituents  that  leach  through  the  soils 
and  the  unsatiurated  zone  and  ultimately 
reach  ground  waters.  Nitrogen  loadings 
convert  to  elevated  nitrate 
concentrations  at  household  and 
community  system  wells,  and  elevated 
nitrate  levels  in  turn  pose  a  risk  to 
human  health  in  households  with 
private  wells.  (Nitrate  levels  in 
community  wells  are  regulated  to 
protect  human  health.) 

This  rule  is  expected  to  reduce  nitrate 
levels  in  private  drinking  wells  by 
reducing  the  rate  at  which  manure  is 
spread  on  cropland,  thus  reducing  the 
rate  at  which  pollutants  will  leach 
through  soils  and  reach  ground  water. 
The  federal  health-based  National 
Primary  Drinking  Water  Standard  for 
nitrate  is  10  milligrams  per  liter  (mg/L), 
and  this  Maximum  Contaminant  Level 
(MCL)  applies  to  all  community  water 
supply  systems.  Households  relying  on 
private  wells  are  not  subject  to  the 
federal  MCL  for  nitrate,  but  levels  above 
10  mg/L  are  considered  luisafe  fgr 
sensitive  subpopulations  (e.g.,  infants). 
Several  economic  studies  indicate  a' 
considerable  willingness-to-pay  by 
households  to  reduce  the  likelihood  of 
nitrate  levels  exceeding  10  mg/L,  and  to 
reduce  nitrate  levels  even  when  baseline 
concentrations  are  considerably  below 
the  MCL. 

EPA  used  U.S.  Geological  Survey  data 
on  nitrate  levels  in  wells  throughout  the 
country  to  predict  how  nitrate 
concentrations  in  private  drinking  wells 
wouid  be  reduced  by  this  rule.  Based  on 
these  data,  EPA  estimates  that  9.2 
percent  of  households  that  currently 
rely  on  private  wells  with  nitrate 
concentrations  exceeding  the  MCL  wrill 
have  these  concentrations  reduced  to 
levels  below  the  MCL  because  of  the 
ELG  requirements  for  Large  CAFOs. 
EPA  estimates  the  value  of  these 
reductions  based  on  willingness-to-pay 
studies  to  be  $583  annually  per 
household  (2001$)  resulting  in  benefit 
estimates  of  $30.2  to  $44.6  million 
aationally  on  an  annual  basis  for  this 


component  of  ground  water 
improvements.  Another  5.8  nrillion 
households  that  currently  have  nitrate 
levels  in  their  private  wells  below  the 
MCL  will  experience  further  reductions 
in  nitrate  levels  because  of  the  ELG 
requirements  for  Large  CAFOs.  Studies  . 
also  show  that  people  are  vdlling  to  pay 
$2.09  per  mg/L  reduced  annually 
(2001$)  to  get  these  additional 
reductions  once  they  are  already  below 
the  MCL  for  nitrate.  This  gives  benefits 
estimates  of  $0.7  million  to  $1.1  million 
annually  for  the  nation  for  this 
component  of  ground  water 
improvements.  The  total  benefits  of 
reduced  nitrate  contamination  of  private 
drinking  wells  as  a  result  of  reducing 
pollutant  discharges  at  Large  CAFOs  are 
estimated  to  range  from  approximately 
$30.9  to  $45.7  million  annually  (2001$). 

Research  documented  in  the  record 
and  summarized  in  the  Benefits 
Analysis  shows  that  CAFO  wastes  affect 
the  environment  and  human  health  in 
ways  beyond  those  for  which  benefits 
have  been  monetized.  Additional 
ground  water  benefits  that  may  result 
from  this  rule  include  reduced  pathogen 
contamination  of  private  drinking  water 
wells  and  community  drinking  water 
supplies.  EPA's  Benefits  Analysis  does 
not  include  monetary  values  for  these 
^additional  ground  water  improvements 
because  data  limitations  preclude 
quantifiable  estimates  of  the  magnitude 
of  improvement  or  because  it  is  difficult 
to  ascribe  an  economic  value  to  these 
benefits.  EPA  also  recognizes  that  CAFO 
operators  have  strong  private  incentives 
to  avoid  contaminating  their  own 
private  drinking  water  soiut»s. 

b.  Animal  health  benefits.  Land 
application  of  manure  can  result  in 
leaching  of  nitrates  and  enteric 
pathogens  to  ground  water,  which  in 
many  cases  is  used  as  the  source  of 
drinidng  water  for  livestock  in  rural 
communities.  Excessive  nitrate  in 
livestock  watering  sources,  particularly 
in  conjunction  with  feeds  containing 
nitrogen  such  as  alfalfa,  can  contribute 
to  increased  morbidity  and  mortality 
due  to  acute  and  chronic  nitrate 
poisoning  in  cattle  which  would  have 
the  ability  to  convert  nitrate  to  toxic 
nitrite.  In  addition,  studies  have  found 
that  nearly  20%  of  rural  water  wells  are 
contaminated  with  enteric  pathogens 
such  as  fecal  coliform  and  fecal 
streptococcus,  common  indicators  of 
enteric  pathogens,  at  ratios  which 
suggest  the  source  of  contamination  may 
be  animal  waste.  Consumption  of  water 
by  livestock  contaminated  with  enteric 
pathogens  could  result  in  increased 
morbidity  and  mortality  due  to 
waterbome  illness,  particularly 
gastrointestinal  disorders. 
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EPA  used  data  from  scientific 
literature,  USDA  data  on  beef  and  dairy 
mortality  from  poisoning  and 
gastrointestinal  illness.  EPA  data  on 
rural  groundwater  quality,  and 
published  recommendations  for 
livestock  drinking  water  quality,  to 
estimate  the  potential  to  reduce  on-farm 
beef  and  dairy  cattle  mortality 
asspciated  with  pathogens  and  nitrates 
in  ground  water.  From  this.  EPA 
estimated  the  avoided  cost  of  replacing 
cattle  mortalities.  The  ELG  requirements 
are  expected  to  reduce  nitrate  and 
pathogen  contamination  of  ground 
water  at  Large  CAFOs  and,  as  a  result, 
reduce  annual  cattle  mortality  from 
nitrate  poisoning  and  pathogens  at  Large 
CAFOs  by  approximately  4,300  mature 
cattle  and  3,900  calves.  Using  a 
replacement  value  of  $1,185  for  mature 
cattle  and  $54  for  day-old  calves  (2002 
dollars),  the  monetary  benefit  of 
reduced  on-farm  beef  and  dairy  cattle 
mortality  at  Large  CAFOs  is  estimated  at 
$5.3  million  annually. 

D.  Other  (Non-Water  Quality) 
Environmental  Impacts  and  Benefits 

In  analyzing  the  effects  of  this  rule, 
EPA  also  considered  how  the 
requirements  promulgated  today  would 
affect  the  amount  and  form  of 
compounds  released  to  air.  as  well  as 
the  energy  that  is  required  to  operate  the 
CAFO.  In  addition  to  the  water  quality 
impacts  and  benefits  discussed  above. 
EPA's  analyses  for  this  rule  have  also 
evaluated  these  other  types  of 
environmental  impacts,  often  referred  to 
as  non-water  quality  environmental 
impacts.  These  non-water  quality 
environmental  impacts  include  changes 
in  air  emissions  from  CAFO  production 
areas  and  land  where  CAFO-generated 
manure  is  spread,  changes  in  energy 
use,  and  improvements  in  soil 
properties.  EPA's  estimates  of  changes 
in  air  emissions  and  energy  use  are 
described  in  more  detail  in  the 
Technical  Development  Document. 

To  assess  the  potential  changes  in  air 
emissions  resulting  from  this  rule,  EPA 
quantified  the  releases  from  the 
production  area,  including  animal 
housing  and  animal  waste  storage  and 
treatment  areas;  land  application 
activities;  and  emissions  from  vehicles, 
including  the  off-site  transport  of  waste 
and  on-site  composting  operations. 

EPA  projects  increased  emissions  of 
criteria  air  pollutants  (particulate 
matter,  volatile  organic  compoimds. 
nitrogen  oxides,  and  carbon  monoxide) 
related  to  increased  fuel  consumption  as 
excess  manure  is  transported  away  from 
the  CAFO.  The  contribution  of  these 
projected  increases  is  limited  compared 
to  the  national  criteria  pollutant 


inventory.  For  example,  for  the  year 
2000.  the  total  national  inventory  for 
nitrogen  oxides  was  25  million  tons. 
The  contribution  of  the  projected 
increase  in  CAFO  emissions  of  nitrogen 
oxides  is  less  than  0.01  percent  of  that 
amount.  The  national  inventory  values 
for  other  criteria  pollutants  are  also 
much  larger  than  the  projected  changes 
in  emissions  from  CAFOs. 

CAFOs  are  a  source  of  ammonia, 
which  is  a  contributor  to  the  formation 
of  fine  particulate  matter.  This  rule  is 
not  expected  to  significantly  alter 
ammonia  emissions  from  CAFOs. 
During  the  rulemaking.  EPA  evaluated  a 
number  of  regulatory  options  and.  as 
part  of  those  analyses,  considered  the 
potential  air  quality  benefits  associated 
with  changes  in  ammonia  emissions. 
For  further  discussion  of  those  analyses, 
refer  to  Chapter  13  of  the  Technical 
Development  Document  and  Section  22 
of  the  rulemaking  record. 

CAFOs  are  also  a  source  of  hydrogen 
sulfide  emissions.  EPA's  calcidations 
indicate  that  today's  rule  wrill  reduce 
hydrogen  sulfide  emissions  from  Large 
CAFOs  by  12  percent  nationally. 
Reductions  in  hydrogen  sulfide 
emissions  are  expected  to  lead  to  hiunan 
health  benefits,  but  EPA  has  not  been 
able  to  calculate  the  economic  value  of 
these  reductions. 

Finally,  CAFOs  are  a  source  of 
greenhouse  gases.  Emissions  of  nitrous 
oxide  at  CAFOs  arise  mainly  from  the 
feedlot  area  during  denitrification  of 
nitrogen  compounds  during  waste 
storage  on  the  drylot  and  from  fields 
where  animal  wastes  are  land  applied. 
Emissions  of  methane  also  mainly  arise 
during  waste  storage,  created  during  the 
anaerobic  decomposition  of  carbon 
compounds.  CAFOs  currently 
contribute  approximately  3  percent  of 
all  U.S.  nitrous  oxide  emissions  and  a 
similar  percentage  of  U.S.  methane 
emissions.  EPA  estimates  that  emissions 
of  nitrous  oxide  at  Large  CAFOs  will 
increase  by  4  percent  as  the 
requirements  of  today's  rule  are 
implemented,  and  emissions  of  methane 
will  decrease  by  1 1  percent. 

EPA  also  expects  that  the  properties 
of  the  soil  at  a  nimiber  of  land 
application  areas  might  improve 
because  of  reduced  overapplication  of 
manure.  The  soil  properties  of  cropland 
that  does  not  currently  receive  manure, 
but  becomes  a  recipient  as  additional 
manure  is  hauled  away  from  CAFOs 
that  have  excess  manure  are  also 
expected  to  benefit  from  the  organic 
matter  content  (improving  tilth)  and  the 
micronutrients  present  in  manure. 


Vm.  Costs  and  Economic  Impacts 

This  section  presents  EPA's  estimate 
of  the  total  aimual  costs  and  the 
economic  impacts  that  would  be 
incurred  by  the  livestock  and  poultry 
industry  as  a  result  of  today's  rule.  This 
section  also  discusses  EPA's  estimated 
effects  on  small  businesses  and  presents 
the  results  of  the  Agency's  cost- 
effectiveness  and  cost-benefit  analysis. 
All  costs  presented  in  this  section  are 
reported  in  pre-tax  2001  dollars  (unless 
otherwise  indicated). 

EPA  estimates  the  total  monetized 
social  costs  of  the  final  regulations  at 
about  $335  million  annually.  These 
costs  include  compliance  costs  borne  by 
CAFOs  and  also  administrative  costs  to 
federal  and  State  governments.  EPA 
estimate?  the  total  compliance  cost  for 
Large  CAFOs  at  $283  million  per  year 
(pre-tax,  $2001).  Costs  to  Mediiun 
CAFOs  are  estimated  at  $39  million  per 
year.  Costs  to  Medium  and  Small 
operations  that  are  designated  as  CAFOs 
are  estimated  at  $4  million  per  year. 
EPA  estimates  that  the  administrative 
cost  to  federal  and  State  governments  to 
implement  this  rule  is  $9  million  per 
year. 

For  the  veal,  dairy,  turkey,  and  egg 
laying  sectors,  the  final  regulations  are 
not  expected  to  result  in  any  CAFO 
level  business  closures.  In  tbe  beef 
cattle,  heifer,  hog,  and  broiler  sectors, 
however,  the  final  rule  is  expected  to 
cause  some  existing  CAFOs  to 
experience  financial  stress.  These 
operations  might  be  vulnerable  to 
closure  as  a  result  of  complying  with  the 
final  regulations.  Across  all  sectors,  an 
estimated  285  existing  Large  CAFOs 
might  be  vulnerable  to  facility  closure. 
This  accounts  for  approximately  3 
percent  of  all  Large  CAFOs.  By  sector, 
EPA  estimates  that  49  beef  operations  (3 
percent  of  affected  beef  CAFOs),  22 
heifer  operations  (9  percent),  204  hog 
operations  (5  percent  of  affected  hog 
CAFOs),  and  10  broiler  operations  (1 
percent)  might  close  as  a  result  of 
complying  with  the  final  regulations. 
These  results  are  based  on  an  analysis 
that  does  not  consider  the  longer-term 
effects  on  market  adjustment  and  also 
available  cost  share  assistance  from 
federal  and  State  governments. 

Detailed  information  on  estimated 
compliance  costs  are  provided  in  the 
TechnicaUDevelopnrent  Document  and 
the  Cost  Support  Document,  which  are 
in  the  administrative  record  for  today's 
rule.  EPA's  detailed  economic 
assessment  can  be  found  in  Economic 
Analysis  which  is  also  in  the 
administrative  record. 
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A.  Costs  of  the  Final  Rule 

1.  Method  for  Estimating  the  Costs  of 
This  Ride 

For  the  purpose  of  estimating  the  total 
costs  and  economic  impacts  CAFOs  will 
bear  in  complying  with  this  rule,  EPA 
estimated  costs  associated  with  four 
broad  cost  components:  nutrient 
management  planning,  facility 
upgrades,  land  application,  and 
technologies  for  balancing  on-farm 
nutrients.  Nutrient  management 
plaiming  costs  include  manure  and  soil 
testing,  record-keeping,  and  plan 
development.  Facility  upgrades  reflect 
costs  for  additional  or  improved  manure 
storage,  mortality  handling,  runoff 
controls,  reduction  of  fresh  water  use 
where  appropriate,  and  additional  farm 
management  practices.  Land  application 
costs  address  agricultural  application  of 
nutrients,  including  hauling  of  excess 
manure  off-site  and  adjusting  for 
changes  in  conunercial  fertilizer  needs, 
and  reflect  differences  among  operations 
based  on  cropland  availability  for 
manure  application. 

EPA  evaluated  compliance  costs  using 
a  representative  facility  approach  based 
on  approximately  1,600  farm  level  cost 
models  to  depict  conditions  and  to 
evaluate  compliance  costs  for  select 
representative  CAFOs.  The  major  factors 
used  to  differentiate  individual  model 
CAFOs  include  the  commodity  sector, 
the  farm  production  region,  and  the 
facility  size  (based  on  herd  or  flock  size 
or  the  number  of  animals  on-site).  EPA's 
model  CAFOs  primarily  reflect  the 
major  animal  sector  groups,  including 
beef  cattle,  dairy,  hog,  broiler,  turkey, 
and  egg  laying  operations.  Practices  at 
other  subsector  operations  are  also 
reflected  in  the  cost  models,  such  as 
replacement  heifer  operations,  veal 
operations,  flushed-cage  layers,  and  hog 
grow-finish  and  farrow-finish  facilities. 

Another  key  distinguishing  factor 
incorporated  into  EPA's  cost  models  is 
information  on  the  availability  of 


cropland  and  pastureland  for  land 
application  of  manure  nutrients.  For 
this  analysis,  nitrogen  and  phosphorus 
rates  of  land  application  were  evaluated 
for  three  categories  of  cropland 
availability:  (1)  CAFOs  with  sufficient 
cropland  for  all  maniu-e  generated  on- 
site;  (2)  CAFOs  with  some,  but  not 
enough,  cropland  to  accommodate  all  of 
the  maniu«  produced  at  the  facility;  and 
(3)  CAFOs  with  no  cropland.  EPA  used 
USDA  data  to  determine  the  number  of 
CAFOs  within  each  of  these  categories. 
This  information  takes  into  account 
which  nutrient  (nitrogen  or  phosphorus) 
is  used  as  the  basis  to  assess  land 
application  and  nutrient  management 
costs. 

The  data  and  information  used  to 
develop  EPA's  cost  estimates  were 
compiled  with  the  assistance  of  USDA. 
in  combination  v«^th  other  information 
collected  by  EPA  from  extensive 
literature  searches,  more  than  100  farm 
site  visits,  and  numerous  consultations 
with  industry,  universities,  and 
agricultural  extension  agencies. 
Additional  detailed  information  on  the 
data  and  assumptions  used  to  develop 
EPA's  cost  estimates  is  provided  in  the 
Technical  Development  Document. 
Refer  to  the  preamble  for  the  proposed 
rule  for  a  summary  of  EPA's  data 
collection  activities  and  the  sources  of 
data  that  the  Agency  used  to  estimate 
compliance  costs  (66  FR  3079-3080). 

For  the  purpose  of  estimating  costs 
and  financial  effects  to  Medium  CAFOs. 
EPA  assumes  that  costs  that  .will  be 
incurred  by  those  sized  operations  to 
comply  with  BPJ-based  limitations 
under  the  revised  NPDES  regulations 
are  similar  to  the  estimated  costs  that 
wotdd  be  incurred  if  Medium  CAFOs 
had  to  comply  with  the  ELG. 

2.  Estimated  Annual  Costs  of  the  Final 
CAFO  Regulations 

a.  Costs  borne  by  CAFOs.  Table  8.1 
summarizes  the  total  annualized 
compliance  costs  to  CAFOs.  The  table 


shows  these  costs  broken  out  by  sector 
and  broad  facility  size  category.  As 
shown  in  the  table,  EPA  estimate  the 
total  cost  of  the  final  nde  to  CAFOs  at 
$326  million  annually.  (I'otai  monetized 
estimated  social  costs  of  the  rule 
include  an  additional  $9  million  to 
federal  and  State  governments.)  Roughly 
one-half  of  this  cost  is  incurred  by  the 
dairy  sector,  with  another  roughly  30 
percent  incurred  within  the  catUe 
sectors,  (including  the  beef,  veal,  and 
heifer  sectors). 

Of  this  total,  EPA  estimates  that  Large 
CAFOs  will  inctu-  costs  of  $283  million 
per  year.  Total  annualized  costs  to 
facilities  defined  as  Medium  CAFOs  are 
estimated  at  $39  million  aimually.  Table 
8.1  also  shows  estimated  total  cost  to 
Small  and  Medium  AFOs  that  might 
incur  costs  if  designated  as  CAFOs, 
which  EPA  estimates  at  about  $4 
million  annually.  More  information  on 
'  these  costs  and  how  they  were 
calculated  is  provided  in  the  Economic 
Analysis. 

EPA  has  estimated  the  cost  of  land 
application  based  on  nitrogen-based 
application  rates,  except  in  those 
instances  where  EPA  believes  that 
phosphorus-based  rates  are  likely  to  be 
appropriate.  The  final  rule  specifies  that 
the  determin^on  of  application  rates  is 
to  be  based  on  the  technical  standards 
established  by  the  Director  and  EPA 
expects  that  these  standards  will  require 
phosphorus-based  application,  where 
appropriate.  The  rule,  also  provides  for 
these  standards  to  include  appropriate 
flexibilities  in  the  use  of  phosphorus- 
based  rates,  such  as  multi-year 
phosphorus  application,  but  the 
potential  costs  savings  resulting  from 
these  flexibilities  are  not  reflected  in  the 
analysis.  As  a  result,  the  cost  and 
economic  impacts  of  this  rule  may  have 
been  overestimated. 


1   Table  8.1  .—Annual  Pre-tax  Cost  of  the  Rule,  $2001 

No.  operations 

Aggregate  incremental  costs 

Sector 

Ldrge  CAFOs 

Medium 
CAFOs 

Total 

Large  CAFOs 

Medium 
CAFOs 

Designated 
CAFOs 

- 

(number) 

($2001,  millions,  pre-tax) 

• 

Fed  Cattle 

1,766 

12 

242 

1.450 

3.924 

1,632 

729 

383 

388 

174 
230 

7 

1,949 

1.485 

520 

26 

24 

37 

$88.2 

0.0 

6.3 

151.1 

34.8 

20.5 

7.5 

8.9 

8.7 

$as.8 

<0.1 

3.8 

128.2 

24.9 

16.8 

7.2 

'      8.4 

8.1 

$1.9 
<0.1 
2.4 
22.0 
9.5 
2.4 
0.1 
0.5 
0.3 

$0.5 

Veal 

0.0 

0.1 

Dairy .!;."!!!!!!!"...! ."?!*! 

Hogs 

Broilers            

0.9 
0.4 
1.3 

Layers:  Dry''  

0.2 

Layers-  Wet^ 

<0.1 

Turkeys 

0.3 

7244  Federal  Register / Vol.  68.  No.  29 / Wednesday,  February  12.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  29  /  Wednesday,  February  12,  2003 /Rules  and  Regulations  7245 


Table  8.1.— Annual  Pre-tax  Cost  of  the  Rule,  $2001— Continued 


Sector 


Total 


No.  operations 


Large  CAFOs 


10.526 


Medium 
CAFOs 


4,452 


Aggregate  Incremental  costs 


Totart 


326.0 


Large  CAFOs 


283.2 


Medium 
CAFOs 


39.1 


Designated 
CAFOs 


3.8 


«;«irro  ii<iFPA  Mav  not  add  due  to  rounding  Number  ot  operations  do  not  include  designated  tadfities.  Assunies  that  the  estiiTvated  costs  for 
M^^CAras  t  ^X^  gS  teSSat^vS^r  ml  revised  NPDES  regulations  are  similar  to  the  costs  that  would  be  incurred  by 

"^^La'^S  ^"I'e^^SnstS  d^S^nSe  :;rsteiS.  "Layers:  we."  are  operatkx.  wrth  liquid  manure  systems. 


b.  Costs  to  the  NPDES  permitting 
authority.  The  NPDES  permitting 
authority  will  incur  additional  costs  to 
alter  existing  State  programs  and  obtain 
EPA  approval  to  develop  new  permits, 
review  new  permit  applications,  and 
issue  revised  permits  that  meet  the  final 
regulatory  requirements.  EPA  expects 
that  NPDES  permitting  authorities  will 
incur  administrative  costs  related  to  the 
development,  issuance,  and  tracking  of 
general  or  individual  permits. 

State  and  federal  administrative  costs 
to  issue  a  general  permit  include  costs 
for  permit  development,  public  notice 
and  response  to  comments,  and  public 
hearings.  States  and  EPA  may  also  incur 
costs  each  time  a  facility  operator 
applies  for  coverage  under  a  general 
permit  due  to  the  expenses  associated 
with  a  NOI.  These  per-facility 
administrative  costs  include  initial 
facility  inspections  and  annual  record- 
keeping expenses  associated  with 
tracking  NOIs.  Administrative  costs  for 
an  individual  permit  include 
application  review  by  a  permit  writer, 
public  notice,  and  response  to 
comments.  An  initial  facility  inspection 
might  also  be  necessary. 

EPA  assumes  that  under  the  final 
regulations  an  estimated, 15.500  CAFOs 
would  be  permitted.  This  estimate 
consists  of  about  15.000  CAFOs  covered 
by  State  permits  and  about  500  CAFOs 
covered  by  federal  permits. 
Administrative  costs  incurred  by  State 
permitting  authorities  are  expected  to  be 
$8.7  million.  EPA  permitting  authorities 
will  incur  the  remaining  $0.3  million. 
EPA  has  expressed  these  costs  in  2001 
dollars,  annualized  over  the  5-year 
permit  term  using  a  7  percent  discount 
rate.  A  siunmary  of  this  analysis  is 
available  in  section  X.D  of  this 
preamble.  More  detailed  information  is 
in  the  Technical  Development 
Document. 

B.  Economic  Effects 

1.  Effects  on  the  CAFO  Operation 

To  estimate  the  impacts  of  the  final 
regulations,  EPA  examined  the 
economic  effects  on  regulated  CAFOs 
and  national  markets.  This  section 


presents  EPA's  analysis  of  financial 
impacts  on  both  existing  and  new 
CAFOs  that  will  be  affected  by  the  final 
regulations.  Results  presented  here 
focus  on  economic  effects  from  the 
CAFO  regulations  affecting  Large 
CAFOs  because  only  large  facilities  will 
be  subject  to  the  effluent  guidelines  and 
NSPS.  This  section  also  presents  EPA's 
analysis  of  the  economic  effects  on 
existing  operations  that  are  small 
businesses.  More  detailed  information 
on  those  effects  are  presented  in  the 
Economic  Analysis. 

The  preamble  to  the  proposed  rule 
summarizes  EPA's  data  collection 
activities  and  the  soiuces  of  data  that 
the  Agency  used  to  estimate  economic 
effects  for  the  final  regulations  (66  FR 
3079-3080).  Both  the  2001  Notice  (66 
FR  58556)  and  the  2002  Notice  (67  FR 
48099)  describe  the  public  comments 
received  by  EPA  on  the  baseline 
financial  data  and  the  methodological 
approach  developed  by  the  Agency  to 
evaluate  financial  effects.  More  detailed 
information  on  these  comments  and 
how  EPA  addressed  them  is  in  section 
2  of  the  final  Economic  Analysis.  EPA's 
detailed  responses  to  these  public 
comments,  and  the  comments 
themselves,  are  contained  in  the 
Comment  Response  Document  in  the 
administrative  record  for  today's  rule. 
Both  Notices  also  present  new  data 
received  following  proposal  that  EPA 
used  in  conducting  its  final  analysis. 

a.  Methodology  used  to  assess  impacts 
to  the  CAFO  operation.  EPA  assessed 
financial  effects  on  regulated  CAFOs 
based  on  predicted  changes  to  select 
financial  criteria.  The  economic  model 
that  EPA  used  to  evaluate  financial 
impacts  on  CAFOs  uses  a  representative 
farm  approach.  Under  this  general 
framework,  EPA  constructed  a  series  of 
model  facilities  ("model  CAFOs")  that 
reflect  EPA's  estimated  compliance 
costs  and  readily  available  financial 
data.  EPA  used  these  model  CAFOs  to 
develop  an  average  characterization  for 
a  group  of  operations  based  on  certain 
distinguishing  characteristics  for  each 
sector,  such  as  facility  size  and 
production  region,  that  can  be  shared 
across  a  broad  range  of  facilities. 


EPA  evaluated  the  economic 
achievability  of  the  rule  at  existing 
operations  based  on  changes  in 
representative  financial  conditions 
across  three  financial  criteria:  (1)  An 
initial  screening  comparing  incremental 
post-tax  costs  to  total  gross  revenue 
("sales  test").  (2)  projected  post- 
compliance  cash  flow  over  a  10-year 
period  ("discoxmted  cash  flow 
analysis"),  and  (3)  an  assessment  of  an 
operation's  debt-to-asset  ratio  under  a 
post-compliance  scenario  ("debt-asset 
test").  EPA  notes  that  its  discounted 
cash  flow  analysis  likely  understates 
impacts  because  it  does  not  include  any 
allowance  for  depreciation  or 
replacement  of  capital  in  its  definition 
of  cash  flbw.  However,  EPA  has 
conducted  a  sensitivity  analysis  that 
shows  that  the  number  of  estimated 
CAFO  closures  would  not  be  different  if 
allowances  for  replacement  of  capital 
are  made  (see  section  3.3  of  the 
Economic  Analysis). 

EPA  used  the  results  from  these 
analyses  to  divide  affected  CAFOs  into 
three  financial  impact  categories: 
Affordable,  Moderate,  and  Stress. 
CAFOs  experiencing  affordable  or 
moderate  impacts  are  considered  to 
have  some  financial  impact  on 
operations,  but  EPA  does  not  expect  the 
costs  of  complying  with  this  rule  to 
make  these  operations  vulnerable  to 
closure.  EPA  considers  that  for  CAFOs 
in  both  the  "Affordable"  and 
"Moderate"  impact  categories  the  final 
requirements  are  likely  to  be 
economically  achievable.  Operations 
experiencing  financial  stress,  however, 
are  considered  to  be  vulnerable  to 
closure  because  of  the  costs  of  this  rule. 
EPA  considers  that  for  CAFOs  in  the 
"Stress"  impact  category,  the  final 
requirements  are  likely  not 
economically  achievable.  EPA  notes,  as 
discussed  below,  that  there  may  be 
mitigating  factors  that  could  reduce  the 
niunber  of  facilities  experiencing 
financial  stress,  such  as  the  availability 
of  cost-share  assistance  and  long-run 
market  adjustment. 

EPA  conducted  its  analysis  first  at  the 
farm  level  based  on  data  reflecting 
financial  conditions  for  the  entire  farm 


operation  [e.g.,  reflecting  income  and 
cost  information  spanning  the  entire 
operation,  thus  considering  the 
operation's  primary  livestock 
production,  along  with  other  income 
sources  such  as  secondary  livestock  and 
crop  production,  government  payments, 
and  other  farm-related  income).  Based 
on  the  farm  level  results,  EPA  also 
assessed  the  financial  effects  on  CAFOs 
at  the  enterprise  level  (e.g.,  limiting  the 
scope  of  the  assessment  to  the 
operation's  livestock  or  poultry 
enterprise,  and  excluding  other  non 
CAFO-related  sources  of  income  from 
the  analysis).  By  evaluating  the  financial 
criteria  at  both  the  farm  level  and  the 
enterprise  level,  EPA's  analyses  address 
comments  expressed  by  many 
commenters,  including  FAPRI,  other 
land  grant  imiversity  researchers,  and 
industry,  as  well  as  USDA. 

Starting  with  the  farm  level  analysis, 
EPA  considers  the  regulations  to  be 
economically  achievable  for  a 
representative  model  CAFO  if  the 
average  operation  has  a  post-compliance 
sales  test  estimate  within  an  acceptable 
range,  a  positive  post-compliance  cash 
flow  over  a  10-year  period,  and  a  post- 
compliance  debt-to-asset  ratio  not 
exceeding  a  benchmark  value. 
Specifically,  if  the  sales  test  shows  that 
compliance  costs  are  less  than  3  percent 
of  sales,  or  if  post-compliance  cash  flow 
is  positive  and  the  post-compliance 
debt-to-asset  ratio  does  not  exceed  a 
benchmark  (depending  on  the  baseline 
data)  and  compliance  costs  are  less  than 
5  percent  of  sales,  EPA  considers  the 
options  to  be  "Affordable"  for  the 
representative  CAFO  group.  (Although  a 
sales  test  result  of  less  than  3  percent 
does  indicate  "Affordable"  in  the  farm 
level  analysis,  further  analysis  is 
conducted  to  determine  the  effects  at 
the  operation's  livestock  or  poultry 
enterprise.)  The  benchmark  values 
assiuned  for  the  debt-asset  test  are 
sector-specific.  EPA  assumes  a  70 
percent  benchmark  value  for  the  debt- 
asset  test  to  indicate  financial  -stress  in 
the  hog  and  dairy  sectors,  and  an  80 
percent  benchmaik  for  the  debt-asset 
test  to  indicate  financial  stress  in  the 
beef  cattle  sector.  These  benchmark 
values  address  public  comment  received 
and  alternative  debt  and  asset  data 
submitted  for thelivestock sectors.  For 
the  poultry  sectors,  however,  EPA  did 
not  obtain  alternative  debt  and  asset 
data  and  continues  to  evaluate  data  used 
for  proposal  against  a  40  percent 
benchmark  value.  See  the  Economic 
Analysis  and  EPA  response  to  comment 
on  this  issue  for  more  information. 

A  sales  test  of  greater  than  5  percent 
but  less  than  10  percent  of  sales  with 
positive  cash  flow  and  a  debt-to-asset 


ratio  of  less  than  these  sector-specific 
debt-asset  benchmark  values  is 
considered  indicative  of  some  impact  at 
the  CAFO  level,  but  at  a  level  not  as 
severe  as  those  indicative  of  financial 
distress  or  vulnerability  to  closure. 
These  impacts  are  labeled  "Moderate" 
for  the  representative  CAFO  group.  EPA 
considers  both  the  "Affordable"  and 
"Moderate"  impact  categories  to  be 
economically  achievable  by  the  CAFO, 
subject  to  the  enterprise  analysis  (see 
below).  If,  with  a  sales  test  of  greater 
than  3  percent,  post-compliance  cash 
flow  is  negative  or  the  post-compliance 
debt-to-asset  ratio  exceeds  these  sector- 
specific  debt-asset'benchmarks,  or  if  the 
sales  test  shows  costs  equal  to  or 
exceeding  10  percent  of  sales,  EPA 
considers  the  final  regulations  to  be 
associated  with  potential  financial  stress 
for  the  entire  representative  CAFO  -^ 
group.  In  such  cases,  each  of  the 
operations  represented  by  that  group 
might  be  vulnerable  to  closiue.  For 
operations  that  are  determined  to 
experience  financial  "Stress"  at  the  farm 
level,  the  final  requirements  are  likely 
not  economically  achievable. 

The  enterprise  level  analysis  builds 
on  the  farm  level  analysis,  evaluating 
effects  at  a  farm's  livestock  or  poultry 
enterprise.  If  the  farm  level  analysis 
shows  that  the  regulations  impose 
"Affordable"  or  "Moderate"  effects  on 
the  operation,  the  enterprise  level 
analysis  is  conducted  to  determine 
whether  the  enterprise's  cash  flow  is 
able  to  cover  the  cost  of  regulations. 
This  analysis  uses  a  discoiuited  cash 
flow  approach  similar  to  that  used  to 
assess  the  farm  level  effects,  in  which 
the  net  present  value  of  cash  flow  is 
compared  to  the  net  present  value  of  the 
total  cost  of  the  regulatory  options  over 
the  10-year  time  frame  of  the  analysis. 
Over  the  analysis  period,  if  an 
operation's  livestock  or  poultry 
enterprise  maintains  a  cash  flow  stream 
that  both  exceeds  the  cash  costs  of  the 
nde  (operating  and  maintenance  costs 
plus  interest)  and  covers  the  net  present 
value  of  the  principal  payments  on  the 
capital,  EPA  concludes  that  the 
enterprise  will  likely  not  close  because 
of  the  CAFO  rule.  This  analysis  is 
conducted  on  a  pass/fail  basis.  If  the  net 
present  value  of  cash  flow  minus  the  net 
present  value  of  the  rule's  costs  is 
greater  than  zero,  the  enterprise  passes 
the  test  and  the  enterprise  is  assumed  to 
continue  to  operate.  EPA  considers 
these  results  to  indicate  that  the  final 
requirements  are  economically 
achievable.  If  the  net  present  value  of 
cash  flow  is  not  sufficient  to  cover  the 
net  present  value  of  the  cost  of  the  rule, 
EPA  assvunes  that  the  CAFO  operator 


woidd  consider  shutting  down  the 
livestock  or  poultry  enterprise.  That  is, 
if  an  operation  fails  the  enterprise  level 
analysis,  these  operations  are 
determined  to  experience  financial 
"Stress"  and  the  final  requirements  are 
likely  not  economically  achievable. 

In  response  to  comments,  EPA 
conducted  additional  supplemental 
analysis  to  determine  the  effects  of  thef 
regulation  under  two  different 
scenarios.  One  scenario  takes  into 
consideration  the  effects  of  long-nm 
market  adjustment  following 
implementation  of  the  final  regulations. 
This  analysis  is  conducted  using 
simulated  changes  in  producer  revenue, 
given  changes  in  market  prices  as 
depicted  by  EPA's  market  model,  which 
uses  estimates  of  price  and  quantity 
response  in  these  markets.  A  second 
scenario  takes  into  consideration 
potential  cost  share  assistance  under 
federal  and  State  conservation 
programs,  assuming  that  a  portion  of 
costs  are  covered  by  cost  sharing  subject 
to  programmatic  constraints.  Given  the 
uncertainty  of  whether  CAFO  income 
will  rise  in  response  to  long-run  market 
adjustment  or  whether  available  cost 
share  dollars  will  effectively  offset 
compliance  costs  at  regulated  CAFOs, 
EPA's  analysis  to  determine  whether  the 
regulation  is  "economically  achievable" 
does  not  rely  on  «uch  assumptions  as 
part  of  its  regulatory  analysis  and 
therefore  reflects  the  highest  level  of 
impacts  projected.  However,  EPA 
presents  the  results  of  this  analysis 
assuming  both  some  degree  of  cost 
passthrough  and  no  cost  passthrough,  as 
well  as  some  degree  of  cost  share 
assistance  and  no  cost  shale  assistance, 
along  with  the  results  of  its  lead 
analysis.  Additional  detailed 
information  on  this  decision  framework 
is  provided  in  section  2  of  the  Economic 
Analysis. 

b.  Economic  effects  on  existing  CAFOs 
affected  by  the  Effluent  Guidelines. 
Table  8.2  presents  the  results  of  EPA's 
analysis  of  the  estimated  CAFO 
financial  effects  in  terms  of  th0  number 
of  operations  that  will  experience 
affordable,  moderate,  or  stress  impact 
because  of  this  rule.  Results  are  shown 
by  sector  for  Large  CAFOs. 

EPA's  analysis  indicates  that,  for  all 
Large  CAFOs  in  the  veal,  dairy,  turkey, 
and  egg  laying  sectors,  the  impacts  due 
to  this  rule  are  characterized  as 
"Affordable"  or  "Moderate"  and  no 
facility  closures  are  projected  for  these 
facilities.  Therefore,  EPA  determined 
the  rule  being  promulgated  today  is 
economically  achievable  for  existing 
facilities  in  these  animal  sectors.  In  the 
beef  catde,  heifer,  hog  and  broiler 
sectors,  however.  EPA's  analysis 
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indicates  that  the  final  rule  will  cause 
some  existing  CAFOs  to  experience 
financial  stress,  making  these  operations 
vulnerable  to  facility  closure.  Across  all 
sectors,  an  estimated  285  existing  Large 
CAFOs  might  be  vulnerable  to  facility 
closure.  This  accounts  for 
approximately  3  percent  of  all  Large 
CAFOs.  By  sector,  EPA  estimates  that  49 
beef  operations  (3  percent  of  affected 
beef  CAFOs),  22  heifer  operations  (9 
percent),  204  hog  operations  (5  percent 
of  affected  hog  CAFOs),  and  10  broiler 
operations  (1  percent)  might  close  as  a 
result  of  complying  with  the  final 
regulations.  These  estimates  of  the 
number  of  potential  CAFO  closures  are 
cumulative  and  reflect  the  results  of 
both  the  farm  level  analysis  and  the 
enterprise  level  analysis.  These 
estimated  closure  rates  are  generally 
consistent  with  the  findings  of 
economic  achievability  of  previous 


effluent  guidelines  for  other  industrial 
point  source  categories.  Based  on  the 
results  of  this  analysis.  EPA  concludes 
that  the  final  rule  is  economically 
achievable  for  existing  CAFOs.  More 
detailed  information  is  provided  in  the 
Economic  Analysis. 

The  results  described  above  do  not 
reflect  long-run  market  adjustment  and 
cost  share  assistance  through  federal 
and  State  conservation  programs  due  to 
uncertainties  associated  with  these 
considerations,  for  reasons  discussed  in 
the  Economic  Analysis.  Although  EPA 
concluded,  based  on  the  results  in  Table 
8.2,  that  the  final  regulation  is 
economically  achievable,  the  Economic 
Analysis  presents  the  results  of 
alternative  analyses  under  varying 
assumptions  of  long-run  market 
adjustment  and  potential  cost  share 
assistance.  Under  assumptions  of  long 
run  market  adjustment,  as  reflected  in 
eventual  increases  in  CAFO  revenue 


and  producer  prices,  the  number  of 
potential  facility  closures  is  reduced 
from  285  closures  to  a  single  facility 
closure  in  the  beef  sector.  All  operations 
in  the  heifer,  hog,  and  broiler  sectors  are 
expected  to  be  able  to  absorb  the 
estimated  compliance  costs  under  an 
assumption  that  incorporates  long  nm 
market  adjustment.  Under  assumptions 
of  partial  cost  share  assistance,  assumed 
for  this  analysis  to  cover  50  percent  of 
the  capital  expenditure  to  comply  with 
the  revised  regulations,  the  number  of 
potential  closures  is  reduced  only 
Somewhat  from  285  closures  to  261 
closures  (comprised  of  43  beef,  11 
heifer,  204  hog,  and  3  broiler 
operations).  EPA  conducted  these 
analyses  only  for  the  beef,  heifer,  hog 
and  broiler  sectors  since  all  Large 
CAFOs  in  the  other  sectors  are 
estimated  to  be  able  to  absorb  costs 
associated  with  the  final  rule. 


Table  8.2.— Financial  Effects  on  Urge  CAFOs:  Final  Regulations 


: ' 

Number 

large 

CAFOs 

Number 

Percent  of  total  operations 

'    Sector 

Affordable 

Moderate 

Stress 

Affordable 

Moderate 

Stress 

Pari  PalllA                                                                      .  ... 

1,766 

12 

242 

1,450 

3.924 

1.632 

729 

383 

388 

1.717 

12 

220 

1.019 

3,249 

1,032 

729 

383 

388 

49 
0 

22 

0 

.   204 

10 
0 
0 
0 

97 

100 

91 

70 

83 

63 

100 

100 

100 

0 

0 

0 

30 

12 

36 

0 

0 

0 

3 

Veal          

0 

0 

431 

470 

590 

0 

0 

0 

0 

l-leifer             ' '• 

9 

Daifv         

0 

Hoos          

5 

BroilOfB          

1 

0 

Lavers  Wet^      

0 

Turkeys  ;• 

0 

Total  

10.526 

8.749 

1,491 

285 

83 

14 

3 

Source  USEPA  See  Economic  Analysis  May  not  add  due  to  rounding.  .......  . 

'  "Layers:  dry",  are  operations  with  dry  manure  systems.  "Layers:  wet"  are  operations  with  IkjukJ  manure  systems. 


c.  Economic  effects  to  existing  CAFOs 
that  are  small  businesses.  (1)  Number  of 
affected  small  businesses.  This  section 
presents  EPA"s  analysis  of  the  economic 
effects  on  CAFOs  that  are  small 
businesses.  It  summarizes  the  estimated 
number  of  small  entities  to  which  the 
rule  will  apply  and  describes  the 
potential  effects  of  the  final  rule  on 
these  businesses. 

The  SBA  defines  a  "small  business" 
in  the  livestock  and  poultry  sectors  in 
terms  of  average  annual  receipts  (or 
gross  revenue).  SBA  size  standards  for 
these  industries  define  a  "small 
business"  as  one  with  average  annual 
revenues  over  a  3-year  period  of  less 
than  $0.75  million  for  dairy,  hog, 
broiler,  and  turkey  operations;  $1.5 
million  for  beef  feedlots;  and  $9.0 
million  for  egg  operations.  EPA  defines 
a  "small"  egg  laying  operation  for 
purposes  of  its  regulatory  flexibility 
assessments  as  an  operation  that 


generates  less  than  $1 .5  million  in 
annual  revenue.  EPA  consulted  with 
SBA  on  the  use  of  this  alternative 
definition.  A  summary  of  EPA's 
rationale  and  supporting  analyses 
pertaining  to  this  alternative  definition 
is  provided  in  the  administrative  record 
and  in  Section  4  of  the  Economic 
Analysis. 

Given  these  considerations.  EPA 
defines  a  "small  business"  for  this  rule 
as  an  operation  that  houses  or  confines 
less  than  1,400  fed  beef  cattle  (includes 
fed  beef,  veal,  and  heifers);  300  mature 
dairy  cattle;  2,100  market  hogs;  37,500 
turkfeys;  61,000  layers;  or  375,000 
broilers.  The  approach  used  to  derive 
these  estimates  is  described  in  the 
Economic  Analysis  and  the 
administrative  record. 

EPA  estimates  that  of  the 
approximately  238,000  animal 
confinement  facilities  in  1997,  roughly 
95  percent  are  small  businesses.  Not  all 


of  these  operations  will  be  affected  by 
the  final  rule.  Table  8.3  shows  EPA's 
estimates  of  the  number  of  "small 
business  CAFOs  that  are  expected  to  be 
affected  by  this  rule.  For  this  analysis, 
EPA  estimates  that  about  6,200  affected 
CAFOs  across  all  size  categories  are 
small  businesses,  accoimting  for  more 
than  40  percent  of  the  estimated  14,515 
affected  facilities.  EPA  estimates  that 
among  Large  CAFOs  about  2.330 
operations  are  small  businesses 
(accounting  for  about  one-fourth  of  all 
Large  CAFOs).  Most  affected  small    * 
businesses  are  in  the  broiler  sector. 
Among  Medium  CAFOs,  EPA  estimates 
about  3,870  operations  are  small 
businesses  (accounting  for  the  majority 
of  operations  in  this  size  category),  and 
most  of  the  affected  small  businesses  are 
in  the  hog,  dairy,  and  broiler  sectors. 

For  reasons  noted  in  the 
administrative  record,  EPA  believes  that 
the  number  of  small  broiler  operations 


is  overestimated  and  might  actually 
include  a  number  of  medium  and  large 
broiler  operations  that- should  not  be 
considered  small  businesses. 

(2)  Estimated  financial  effects  on 
small  businesses.  For  the  2001  proposal, 
EPA  conducted  a  preliminary 
assessment  of  the  potential  impacts  on 
small  business  CAPOs  based  on  the 
results  of  a  costs-to-sales  test  (66  FR 
3101).  This  screen  test  indicated  the 
need  for  additional  analysis  to 
characterize  the  natxue  and  extent  of 
impacts  on  small  entities.  Based  on  the 
results  of  this  initial  assessment,  EPA 
projected  that  it  would  likely  not  certify 
that  the  proposal,  if  promulgated,  would 
not  impose  a  significant  economic 
impact  on  a  substantial  number  of 
entities.  Therefore,  EPA  convened  a 
SBAR  Panel  and  prepared  an  Initial 
Regulatory  Flexibility  Andysis  (IRFA) 
pursuant  to  sections  609ib)  and  603  of 
the  RFA,  respectively.  The  2001 
proposal  provides  more  information  on 
EPA's  small  business  outreach  and  the 
Panel  activities  during  the  development 
of  this  rulemaking  (66  FR  3121).  Section 
XI  of  this  preamble  presents  EPA's  Final 
Regulatory  Flexibility  Analysis  (FRF A), 


as  required  imder  section  604  of  the 
RFA.  More  detailed  information  on  this 
analysis  is  provided  in  section  4  of  the 
Economic  Analysis. 

In  examining  the  effects  on  small 
businesses  for  the  final  rule,  EPA 
followed  the  same  approach  used  to 
evaluate  the  impacts  on  other  existing 
CAFOs,  described  in  section  VIII.B.l(a). 
For  the  purposes  of  this  analysis,  EPA 
assumes  that  the  costs  that  will  be 
incurred  by  those  sized  operations  to 
comply  with  BPJ-based  limitations 
under  the  revised  NPDES  regulations 
are  similar  to  the  estimated  costs  that 
would  be  incurred  if  Medium  CAFOs 
had  to  comply  with  the  ELG. 
•  For  past  regulations,  EPA  has  often 
analyzed  the  potential  impacts  to  small 
businesses  by  evaluating  the  results  of  a 
costs-to-sales  test,  measuring  the 
niunber  of  operations  that  will  incur 
compliance  costs  at  varying  threshold 
levels  (including  ratios  where  costs  are 
less  than  1  percent,  between  1  and  3 
percent,  and  greater  than  3  percent  of 
gross  income).  EPA  conducted  such  an 
analysis  at  the  time  of  the  2001 
proposal,  indicating  that  about  80 
percent  of  the  estimated  number  of 


small  businesses  directly  subject  to  the 
rule  as  CAFOs  might  incur  costs  in 
excess  of  three  percent  of  sales. 

EPA  believes  that  its  more  refined  . ' 
analysis  used  for  its  general  analysis 
(presented  here)  better  reflects  the 
potential  impacts  to  regulated  small 
businesses.  Using  this  approach,  EPA's 
analysis  indicates  that  the  final  rule 
could  cause  financial  stress  to  some 
small  businesses,  making  these 
businesses  vulnerable  to  closure. 
Among  the  estimated  6,200  small 
businesses,  EPA  estimates  that  262 
Large  and  Medium  CAFOs  might  be 
vulnerable  to  facility  closure  (Table  8.3). 
Thus,  EPA  estimates  that  potential 
facility  closures  associated  with  this 
rule  constitutes  about  4  percent  of  all 
affected  small  business  CAFOs.  Medium 
CAFOs  comprise  the  majority  (about  85 
percent)  of  these  estimated  number  of 
closures.  These  results  do  not  consider 
long-run  market  adjustment  or  cost 
share  assistance  through  federal  and 
State  conservation  programs.  More 
detailed  information  is  provided  in  the 
Economic  Analysis. 


Table  8.3.— Financial  Effects  on  Small  Business  CAFOs 


Sector 


CAFOs  >1 ,000  AU: 

Fed  Cattle  

Veal 

Heifer  

Dairy 

Hogs 

Broilers 

Layers:  Dry'  ... 
Layers:  Wet'  .. 
Turkeys  


Total 


Operations  300-1,000  AU  (Defined  as 
CAFOs): 

Fed  Cattle  

Veal '.. 

Heifer  

Dairy 

Hogs J. 

Broilers 

Layers:  Dry' •. 

Layers:  Wet'  

Turkeys  


Total 


Number  of 

small 
businesses 


538 

5 

97 

0 

0 

1,303 

0 

383 

0 


2,326 


,174 

7 

230 

1,330 

1,485 

520 

24 

24 

31 


Numt>er 


Affordable        Moderate 


522 

5 

88 


763 
383 


1,795 


7 

7 

189 

1,306 

1,483 

263 

24 

24 

31 


3,825 


3,334 


532 
0 


532 


0 
0 
0 
24 
2 
248 
0 
0 
0 


274 


Stress 


16 
0 
9 


34 


Percent  of  total  operatkjns 


Affordable 


97 

100 

91 


58 
100 


76 


167 

0 
41 

0 

0 
10 
-  0\ 

0 

0 


228 


4 

100 

82 

98 

100 

51 

100 

100 

100 


87 


Moderate 


41 
0 


23 


0 
0 
0 
2 
0 
48 
0 
0 
0 


Stress 


3 
0 
9 


1 
0 


96 
0 

18 
0 
0 
1 
0 
0 
0 


6 


Source  USEPA  See  Economic  Analysis  May  not  add  due  to  rounding.  Assumes  ttiat  tt»e  costs  that  will  be  incurred  by  those  sized  operations 
to  c^?y  wrth  BPJ^s^^Sfons  u?^r  therevised  NPDES  regulations  are  similar  to  the  estimated  costs  that  would  be  incurred  if  Medium 
CAFOs  had  to  comply  with  the  ELG.  .^  ,.     . .  ,^„^ 

'  "Layers:  dry"  are  operations  with  dry  manure  systems.  "Layers:  wet"  are  operations  with  liquid  manure  systems. 


d.  Economic  effects  to  new  CAFOs. 
EPA  evaluated  impacts  on  new  source 
CAFOs  by  comparing  the  costs  borne  by 


new  source  CAFOs  to  those  estimated 
for  existing  sources.  That  is,  if  the 
expected  cost  to  new  sources  is  similar 


to  or  less  than  the  expected  cost  borne 
by  existing  soiuries  (and  that  cost  was 
considered  economically  achievable  for 
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existing  sources).  EPA  considers  that  the 
regulations  for  new  sources  do  not 
impose  requirements  that  might  grant 
existing  operators  a  cost  advantage  over 
new  CAPO  operators  and  further 
determines  that  the  NSPS  requirements 
are  affordable  and  do  npt  present  a 
barrier  to  entry  for  new  facilities.  In 
general,  tosts  to  new  sources  from  NSPS 
requirements  are  lower  than  the  costs 
for  retrofitting  the  same  technologies  at 
existing  sources  since  new  sources  are 
able  to  apply  control  technologies  more 
efficiently  than  existing  sources  that 
might  incur  high  retrofit  cost.  New 
sources  will  be  able  to  avoid  the  retrofit 
costs  that  will  be  incurred  by  existing 
sources.  Furthermore,  new  sources 
might  be  able  to  avoid  the  other  various 
control  costs  facing  some  existing 
producers  through  careful  site  selection. 
The  requirements  promulgated  in 
today's  rule  do  not  give  existing 
operators  a  cost  advantage  over  new 
CAFO  operators;  therefore,  the  NSPS  do 
not  present  a  barrier  to  entry  for  new 
facilities.  Examples  of  avoided  retrofit 
costs  and  costs  of  total  containment 
systems  and  waste  management, 
including  land  application,  for  both 
existing  and  new  sources  are  provided 
in  Section  IV.C  of  this  preamble.  More 
detailed  information  is  provided  in  the 
Cost  Report  and  the  Economic  Analysis 
supporting  the  final  regulations. 

2.  Market  Analysis 

EPA's  market  analysis  evaluates  the 
effects  of  the  final  regulations  on 
national  markets.  This  analysis  uses  a 
linear  partial  equilibrium  model 
adapted  from  the  COSTBEN  model 
developed  by  USDA's  Economic 
Research  Service.  The  modified  EPA 
model  provides  a  means  to  conduct  a 
long-run  static  analysis  to  measure  the 
market  effects  of  the  final  regulations  in 
terms  of  predicted  changes  in  farm  and 
retail  prices  and  product  quantities. 
Market  data  used  as  inputs  to  this  model 
are  from  a  wide  range  of  USDA  data  and 
land  grant  university  reseeirch.  Once 
price  and  quantity  changes  are 
predicted  by  the  model,  EPA  uses 
national  multipliers  that  relate  changes 
in  sales  to  changes  in  total  direct  and 
indirect  employment  and  also  to 
national  economic  output.  These 
estimated  relationships  are  based  on  the 
Regional  Input-Output  Modeling  System 
(RIMS  II)  from  the  U.S.  Department  of 
Commerce.  The  details  of  the  market 
analysis  are  described  in  the  Economic 
Analysis. 

a.  Commodity  prices  and  quantities. 
EPA's  market  model  predicts  that  the 
final  rule  will  not  result  in  significant 
industry-level  changes  in  production 
and  prices  for  most  sectors.  Predicted 


changes  in  animal  production  might 
raise  producer  prices  as  the  market 
adjusts  to  the  final  regulatory 
requirements.  For  most  sectors.  EPA 
estimates  that  producer  price  changes 
will  rise  by  less  than  one  percent  of  the 
pre-regulation  baseline  price.  The 
exception  is  in  the  hog  sector,  where 
estimated  compliance  costs  slightly 
exceed  one  percent  of  the  baseline  price. 
At  the  retail  level,  EPA  expects  that  the 
final  rule  will  not  have  a  substantial 
impact  on  overall  production  or 
consumer  prices  for  value-added  meat, 
eggs,  and  fluid  milk  and  dairy  products. 
EPA  estimates  that  retail  price  increases 
resulting  bom  this  rule  will  be  less  than 
one  percent  of  baseline  prices  in  all 
sectors,  averaging  below  the  rate  of 
general  price  inflation  for  all  foods.  In 
terms  of  retail  level  price  changes,  EPA 
estimates  that  poultry  and  red  meat 
prices  will  rise  about  one  cent  per 
pound.  EPA  also  estimates  that  egg 
prices  will  rise  by  about  one  cent  per 
dozen  and  that  milk  prices  will  rise  by 
about  one  cent  per  gallon. 

b.  Aggregate  employment  and 
national  economic  output.  EPA  does  not 
expect  the  final  rule  to  cause  significant 
changes  in  aggregate  employment  or 
national  economic  output,  measured  in 
terms  of  Gross  Domestic  Product  (GDP). 
EPA  expects,  however,  that  there  will  be 
losses  in  employment  and  economic 
output  associated  with  decreases  in 
animal  production  due  to  rising 
compliance  costs.  These  losses  are 
estimated  throughout  the  entire 
economy,  using  available  modeling 
approaches,  and  are  not  attributable  to 
the  regulated  community  only.  This 
analysis  also  does  not  adjust  for 
offsetting  increases  in  other  parts  of  the 
economy  and  other  sector  employment 
that  might  be  stimulated  as  a  result  of 
the  final  rule,  such  as  the  construction 
and  farm  services  sectors. 

Employment  losses  are  measured  in 
full-time  equivalents  (Fibs)  per  year, 
including  both  direct  and  indirect 
employment.  EPA  estimates  that  the 
reduction  in  total  direct  employment  is 
about  1.600  FTEs.  This  projected  change 
is  compared  to  total  national 
employment  of  about  129.6  million  jobs 
in  1997.  More  detailed  information  on 
these  results  is  presented  in  the 
Economic  Analysis. 

c.  Regional  and  community  impacts. 
EPA  considered  whether  the  final  rule 
could  have  conununity  level  and/or 
regional  impacts  if  it  substantially 
altered  the  competitive  position  of 
livestock  and  poultry  production  across 
the  nation,  or  led  to  growth  or  reduction 
in  farm  production  (in-  or  out- 
migration)  in  different  regions  and 
conununities.  Ongoing  structural  and 


technological  changes  in  these 
industries  have  influenced  where 
farmers  operate  and  have  contributed  to 
locational  shifts  between  the  traditional 
production  regions  and  the  emergent, 
nontraditional  regions.  Production  is 
growing  rapidly  in  the  emergent  regions 
because  of  competitive  pressures  and 
because  specialized  producers  tend  to 
have  the  advantage  of  lower  per-unit 
costs  of  production.  This  is  especially 
true  in  hog  and  dairy  production. 

To  evaluate  the  potential  for 
differential  impacts  among  farm 
production  regions,  EPA  examined 
employment  impacts  by  region.  EPA 
also  evaluated  whether  the  final 
requirements  could  result  in  substantial 
changes  in  volume  of  production,  given 
predicted  facility  closures,  within  a 
particular  production  region.  EPA 
concludes  frt)m  these  analyses  that 
regional  and  community  level  effects  are 
estimated  to  be  modest,  but  do  tend  to 
be  concentrated  within  the  more 
traditional  agricultiiral  regions.  This 
analysis  is  discussed  in  the  Economic 
Analysis. 

EPA  does  not  expect  that  this  rule 
will  have  a  significant  impact  on  where 
animals  are  raised.  On  one  hand,  on-site 
improvements  in  waste  management 
and  disposal,  as  required  by  the  final 
rule,  could  accelerate  recent  shifts  in 
production  to  more  nontraditional 
regions  as  higher-cost  producers  in 
some  regions  exit  the  market  to  avoid 
the  relatively  high  retrofitting  costs 
associated  with  bringing  existing 
facilities  into  compliance.  On  the  other 
hand,  the  final  regulations  might  favor 
more  traditional  production  systems 
where  operators  grow  both  livestock  and 
crops,  since  these  operations  tend  to 
have  available  cropland  for  land 
application  of  manure  nutrients.  These 
types  of  operations  tend  to  be  more 
diverse  and  less  specialized  and, 
generally,  smaller  in  size.  Long-standing 
farm  services  and  input  supply 
industries  in  these  areas  could  likewise 
benefit  from  the  final  rule,  given  the 
need  to  support  on-site  improvements 
in  manure  management  and  disposal. 
Local  ^nd  regional  governments,  as  well 
as  other  nonagricultural  enterprises, 
would  also  benefit. 

d.  Foreign  trade  impacts.  Foreign 
trade  impacts  are  difficult  to  predict 
because  agricultural  exports  are 
determined  by  economic  conditions  in 
foreign  markets  and  changes  in  the 
international  exchange  rate  for  the  U.S. 
dollar.  However.  EPA  predicts  that 
foreign  trade  impacts  as  a  result  of  the 
final  rule  will  be  minor  given  the 
relatively  small  projected  changes  in 
overall  supply  and  demand  for  these 
products  and  the  slight  increase  in 
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market  prices,  as  described  in  section 
VIII.B.2(a).  Measured  as  potential  for 
changes  in  traded  voliunes.  such  as 
increases  in  imports  and  decreases  in 
exports,  EPA  estimates  that  increases  in- 
imports  and  decreases  in  exports  will 
each  total  less  than  1  percent  compared 
to  baseline  (pre-regulation)  levels  in 
each  of  the  commodity  sectors.  Based  on 
these  results,  EPA  believes  that  any 
quantity  and  price  changes  resulting 
from  the  final  rule  wiU  not  significantly 
alter  the  competitiveness  of  U.S.  export 
markets  for  meat,  dairy  foods,  and 
poultry  products. 

C.  Cost-Benefit  and  Cost-Effectiveness 
Analyses 

1.  Cost-Benefit  Analysis    " 

This  section  presents  a  comparison  of 
the  costs  and  benefits  attributable  to  the 
final  rule.  As  Table  8.4  shows,  the 


economic  value  of  the  environmental 
benefits  EPA  is  able  to  monetize  (i.e., 
evaluate  in  dollar  terms)  is  comparable 
to  the  estimated  costs  of  the  rule.  As 
discussed  in  section  VII,  EPA  estimates 
that  the  monetized  benefits  of  the  final 
rule  range  from  $204  million  to  $355 
million  annually.  Monetized  benefit 
categories  are  primarily  in  the  areas  of 
improved  siuiace  water  quality 
(measured  in  terms  of  enhanced 
recreational  value),  reduced  nitrates  in 
private  wells,  reduced  shellfish  bed 
closures  from  pathogen  contamination, 
and  reduced  fish  kills  from  episodic 
events.  As  discussed  in  Section  VII  of 
this  preamble.  EPA  also  identified  a 
number  of  benefits  categories  that  could 
not  be  monetized.  These  benefits  are 
described  in  more  detail  in  Section  VII 
of  this  preamble  and  in  the  Benefits 
Analysis  and  other  supporting 


dociunentation  provided  in  the 
administrative  record. 

This  compares  to  EPA's  estimate  of 
the  total  social  costs  of  the  final 
regulations  of  about  $335  million 
aimually.  These  costs  cover  compliance 
costs  to  all  CAFOs  (Large.  Medium,  and 
SmaH).  and  administrative  costs  to 
States  and  federal  governments.  Costs  to 
all  CAFOs  are  estimated  at  $326  million 
per  year  (pre-tax,  $2001).  EPA  estimates 
the  administrative  cost  to  State  and 
federal  governments  to  implement  this 
nde  is  $9  million  per  year.  There  may 
be  additional  social  costs  that  have  not 
been  monetized.  For  a  detailed 
discussion  of  these  costs,  see  the 
Technical  Development  Document  and 
the  Economic  Analysis.  A  comparison  of 
the  total  costs  and  benefits  for  other 
regulatory  options  considered  and 
analyzed  by  EPA  can  be  foimd  in  the 
Economic  Analysis. 


Table  8.4.— Total  Annual  Monetized  Social  Costs  and  Benefits 

[Millions  of  2001  doHars]       . 


Category 


Social  Costs: 

Industry  Compliance  Costs  (pre-tax) 
Stale/Federal  Administrative  Costs  .. 


Total 


Benefrts  (Total  for  aH  CAFOs) 


Large  CAFOs 


$296 

•     6 


304 


$204  to  $355 


All  CAFOs 


$352 
9 


360 


n 


"Benefrts  analysis  does  not  reflect  monetized  benefits  for  l^edium  CAFOs.  May  not  add  due  to  rounding. 
See  Table  7.1  for  information  on  benefit  categories  that  EPA  was  not  able  to  monetize. 


2.  Cost-Effectiveness  Analysis 

As  part  of  the  process  of  developing 
effluent  limitations  guidelines  and 
standards,  EPA  typically  conducts  a 
cost-effectiveness  (C-E)  analysis  to 
compare  the  efficiencies  of  regulatory 
options  for  removing  pollutants.  This 
analysis  defines  cost-effectiveness  as  the 
incremental  annualized  cost  of  a 
regulatory  control  option  per 
incremental  poimd  of  pollutant 
removed  annually  by  that  option. 

The  American  Society  of  Agricultural 
Engineers  reports  that  the  constituents 
present  in  livestock  and  poultry  manure 
include  boron,  cadmium,  calciiun, 
chlorine,  copper,  iron,  lead,  magnesium, 
manganese,  molybdenum,  nickel, 
potassium,  sodium,  sulfur,  zinc, 
nitrogen  and  phosphorus  species,  TSS, 
and  pathogens.  Of  these  pollutants, 
EPA's  standard  C-E  analysis  is  suitable 
to  analyze  only  the  removals  of  metals 
and  metallic  compounds.  EPA's 
standard  C-E  analysis  does  not 
adequately  address  removals  of 
nutrients,  TSS,  and  pathogens.  To 
account  for  the  estimated  removal  of 
nutrients  and  sediments  under  the  final 


rule,  the  Agency  developed  an 
alternative  approach  to  evaluate  the 
pollutant  removal  effectiveness  for 
nutrients  and  sediment  relative  to  the 
cost  of  these  pollutant  removals. 

The  C-E  analysis  conducted  for  this 
rule  evaluates  the  cost-effectiveness  of 
removing  select  non-conventional  and 
conventional  pollutants,  including 
nitrogen,  phosphorus,  and  sediments. 
For  this  analysis,  sediments  are  used  as 
a  proxy  for  TSS.  This  analysis  compares 
the  estimated  compliance  cost  per 
poimd  of  pollutant  removed  to  a 
recognized  benchmark,  such  as  EPA's 
bendmiark  for  conventional  pollutants 
or  other  criteria  for  existing  treatment, 
as  reported  in  available  cost- 
effectiveness  studies.  The  research  in 
this  area  has  mostly  been  conducted  at 
municipal  facilities,  including  publicly 
owned  treatment  works  (POTWs)  and 
wastewater  treatment  plants  (WWTPs). 
Additional  information  is  available 
based  on  the  effectiveness  of  various 
nonpoint  source  controls  and  BMPs  and 
other  pollutant  control  technologies  that 
are  commonly  used  to  control  runoff 
from  agricultural  lands.  A  siunmary  of 


this  literature  is  provided  in  the 
Economic  Analysis.  Benchmark 
estimates  were  used  to  evaluate  the 
efficiency  of  the  final  rule  in  removing 
a  range  of  pollutants.  This  approach  also 
allowed  for  an  assessment  of  the  types 
of  management  practices  that  will  be 
implemented  to  comply  writh  the  final 
regulations. 

For  this  analysis,  EPA  estimated 
average  cost-effectiveness  values  that 
reflect  the  increment  between  no 
revisions  to  the  current  regulations  and 
the  final  regulatory  requirements 
promulgated  today.  All  costs  are 
expressed  in  pre-tax  2001  dollars. 
Estimated  compliance  costs  used  to 
calculate  the  cost-effectiveness  of  the 
final  regulations  include  total  estimated 
costs  to  CAFOs  and  costs  to  the 
permitting  authority. 

EPA  estimates  an  average  cost- 
effectiveness  of  nutrient  removal  at 
about  $3  per  pound  of  nitrogen  removed 
(pre-tax,  2001  dollars).  For  phosphorus 
removal,  removal  costs  are  estimated  at 
about  $7  per  poimd  of  phosphorus 
removed.  For  nitrogen,  EPA  used  a  cost- 
effectiveness  benchmark  established  by 
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its  Chesapeake  Bay  Program  to  assess 
the  costs  to  WWTPs  to  implement 
system  retrofits  to  achieve  biological 
nutrient  removal.  This  nitrogen 
benchmark  estimate  is  approximately  $4 
per  pound  of  nitrogen  removed,  based 
on  a  range  of  costs  of  $0.80  to  $5.90  per 
pound  of  nitrogen  removed.  EPA's 
estimated  cost-effectiveness  to  remove 
nitrogen  falls  within  the  estimated  range 
of  removal  costs  and  is  less  than  this 
average  benchmark  value  assumed  for 
this  rule.  For  phosphorus.  EPA  assumed 
a  cost-effectiveness  benchmark  of 
roughly  $10  per  pound  based  on  a 
review  of  values  reported  in  the 
agricultiual  research  of  the  costs  to 
remove  phosphorus  using  various 
nonpoint  source  controls  and 
management  practices.  EPA's  estimated 
cost-effectiveness  to  remove  phosphorus 
under  this  rule  also  falls  below  this  $10 
per  pound  benchmark  value,  indicating 
that  the  requirements  are  cost-effective. 
This  is  particularly  true  when  compared 
to  the  reported  cost  to  remove 
phosphorus  at  other  industrial  point 
source  dischargers,  where  reported 
average  costs  are  twice  that  for 
agricultural  sources  and  often  exceed 
$100  per  pound  of  phosphorus 
removed.  Based  on  these  results,  EPA 
concludes  that  these  values  are  cost- 
effective. 

EPA  also  examined  the  cost- 
effectiveness  of  removing  sediments 
under  the  regulations.  EPA  estimates  a 
cost  of  less  than  $0.30  per  pound  of 
sediment  removal  in  this  rule  (pre-tax. 
2001  dollars).  This  estimated  per-pound 
removal  cost  is  low  compared  to  EPA's 
POTW  benchmark  for  conventional 
pollutants.  That  benchmark  measures 
the  potential  costs  per  pound  of  TSS 
and  BOD  removed  for  an  "average" 
POTW  (see  51  PR  24982).  Indexed  to 
2001  dollars.  EPA's  benchmark  costs  are 
about  $0.73  per  pound  of  TSS  and  BOD 
removed.  For  information  on  EPA's 
cost-effectiveness,  see  the  Economic 
Analysis. 

K.  Coordination  With  Other  Federal 
Programs 

A.  How  Does  Today's  Rule  Function  in 
Relation  to  Other  EPA  Programs? 

The  relationship  between  animal 
agriculture  and  water  quality  is  affected 
by  existing  programs  other  than  the 
CAFO  regulations.  This  section  of  the 
preamble  presents  today's  action  in  the 
context  of  some  of  these  other  programs. 

1.  Water  Quality  Trading 

EPA  proposed  a  water  quality  trading 
policy  on  May  15,  2002,  for  public 
review  and  conunent.  The  proposed 
policy  lays  out  guidelines  for  States  and 


local  governments/municipalities  to 
consider  when  implementing  a  water 
quality  trading  program  to  maintain  or 
reduce  pollutant  loading  and  achieve 
the  goals  of  the  Clean  Water  Act.  Water 
quality  trading  is  considered  by  some  to 
be  a  more  efficient  and  quicker 
pollution  reduction  process  to  meet 
water  quality  standards  than 
conventional  Clean  Water  Act  methods. 
The  proposed  trading  policy  encourages 
currently  regulated  and  nonregulated 
sources  of  pollution  to  interact  more 
and  make  mutually  beneficial 
agreements  to  reduce  pollutant  loading 
they  might  otherwise  not  be  motivated 
to  make.  CAFOs  may  find  mutually 
beneficial  opportunities  for  water 
quality  pollutant  trading  with  other 
point  and  nonpoint  sources  in  their 
watershed.  For  CAFOs  interested  in 
more  details  about  Water  Quality 
Trading,  please  go  http://www.epa.gov/ 
ow.  The  trading  policy  includes  a 
general  EPA  water  quality  trading  policy 
statement  and  identifies  elements  that 
define  a  successful  trading  program  and 
provisions  that  should  ensiue 
consistency  with  the  Clean  Water  Act. 

2.  Total  Maximum  Daily  Load  (TMDL) 

The  TMDL  provisions  of  the  Clean 
Water  Act  are  intended  to  be  the  second 
line  of  defense  for  protecting  the  quality 
of  surface  water  resources.  When 
technology-based  controls  on  point 
sources  are  inadequate  for  water  to  meet 
State  water  quality  standards,  section 
303(d)  of  the  Clean  Water  Act  requires 
States  to  identify  those  waters  and  to 
develop  TMDLs.  A  TMDL  study  must  be 
conducted  for  each  pollutant  that  causes 
a  water  body  to  fail  to  meet  State  water 
quality  standards.  More  than  20,000 
waters  are  identified  nationally  as  being 
impaired  and  possibly  requiring  a 
TMDL.  The  top  impairments  in  1998 
were  sediment,  nutrients,  and 
pathogens.  AFOs  and  CAFOs  can  be 
sources  of  all  three  pollutants. 

A  TMDL  is  a  calculation  of  the 
greatest  amount  of  a  pollutant  that  a   . 
water  body  can  receive  without 
exceeding  water  quality  standards.  A 
TMDL  allocates  the  amount  of  pollution 
that  can  be  contributed  by  the  pollutant 
sources.  A  TMDL  study  identifies  both 
point  and  nonpoint  sources  of  each 
pollutant  that  cause  a  water  to  fail  to 
meet  water  quality  standards.  Water 
quality  sampling,  biological  and  habitat 
monitoring,  and  computer  modeling 
help  the  TMDL  writer  determine  how 
much  each  pollutant  source  must 
reduce  its  contribution  to  ensiu^  that 
the  water  quality  standard  is  met. 
Through  the  TMDL  process,  pollutant 
loads  are  allocated  to  all  sources. 
Wasteload  allocations  for  point  sources 


are  enforced  through  NPDES  discharge 
permits.  Load  allocations  for  nonpoint 
sources  are  not  federally  enforceable, 
but  can  be  met  through  voluntary 
approaches.  In  some  impaired 
watersheds,  AFOs  and  CAFOs  may  be 
affected  by  TMDLs  since  improved 
management  practices  may  be  necessary 
to  restore  water  quality.  In  the  case  of 
CAFOs,  any  necessary  pollutant  loading 
reductions  would  be  achieved  through 
the  use  of  NPDES  permits  issued  in 
accordance  with  the  requirements 
contained  in  today's  final  rule. 

3.  Watershed  Permitting 

Watershed-based  permits  are  NPDES 
permits  that  are  issued  to  point  sources 
on  a  geographic  or  watershed  basis. 
They  focus  on  watershed  goals  and 
consider  multiple  pollutant  sources  and 
stressors,  including  the  level  of 
nonpoint  source  control  needed.  A 
watershed  approach  provides  a 
framework  for  addressing  all  stressors 
within  a  hydrologically  defined 
drainage  basin  instead  of  viewing 
individual  pollutant  sources  in 
isolation.  More  than  20  States  have 
implemented  some  form  of  the 
watershed  approach  and  manage  their 
resources  on  a  rotating  basin  cycle. 

Because  of  the  recent  emphasis  on 
water  quality-based  permits  and 
development  of  TMDLs  that  focus  on 
water  quality  impacts,  EPA  is  looking  at 
ways  to  use  watershed-based  permits  to 
achieve  watershed  goals.  The 
watershed-based  permit  is  a  tool  that 
can  assist  with  implementation  of  a 
watershed  approach.  The  utility  of  this 
tool  relies  heavily  on  a  detailed, 
integrated,  and  inclusive  watershed 
planning  process.  Many  of  the  actions 
necessary  for  a  successful  TMDL  are 
also  needed  for  a  successful  watershed 
approach.  The  process  and  data  needs 
for  developing  a  watershed-based 
permit  and  for  developing  a  TMDL  are 
very  similar.  In  places  where  TMDLs 
have  been  developed,  watershed 
permits  may  be  useful  tools  for 
implementing  TMDLs.  For  example, 
North  Carolina's  nutrient  management 
strategy  for  the  Neuse  River  Basin 
includes  a  watershed-based  permit 
approach  for  TMDL  implementation. 
The  strategy  recognizes  the  need  for  all 
groups  to  work  together  and  includes  an 
approach  for  permitted  dischargers  to 
work  collectively  to  meet  a  combined 
nitrogen  allocation,  rather  than  be 
subject  to  individual  allocations.  The 
implementation  of  the  approach  is  being 
developed  (NC  DWQ,  1998,  2002).  A 
watershed  permit  approach  was  also 
used  for  municipal  discharges  in 
Connecticut  contributing  nutrients  to 
the  Long  Island  Sound  (CTDEP.  2001). 
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An  approach  similar  to  those  used  in 
North  Carolina  and  Connecticut  can  be 
used  for  permitting  CAFOs  within  a 
specific  watershed. 

4.  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  (CZARA) 

In  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA),  Congress  required  States  with 
federally  approved  coastal  zone 
management  programs  to  develop  and 
implement  coastal  nonpoint  pollution 
control  programs.  Thirty-three  States 
and  Territories  currently  have  federally- 
approved  Coastal  Zone  Management 
programs.  Section  6217(g)  of  CZARA 
called  for  EPA,  in  consultation  with 
other  federal  agencies,  to  develop 
guidance  on  "management  measiu-es" 
for  sources  of  nonpoint  source  pollution 
in  coastal  waters.  In  January  1993  EPA 
issued  its  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters, 
which  addresses  five  major  source 
categories  of  nonpoint  pollution:  urban 
runoff,  agriculture  runoff,  forestry 
runoff,  marinas  and  recreational 
boating,  and  hydromodification.  Within 
the  agriculture  runoff  nonpoint  source 
category,  the  EPA  guidance  specifically 
included  management  measures 
applicable  to  all  new  and  existing 
"confined  animal  facilities!*'  The 
guidance  identifies  which  facilities 
constitute  large  and  small  confined 
animal  facilities  based  solely  on  the 
number  of  animals  confined.  The 
manner  of  discharge  is  not  considered. 
Under  the  CZARA  guidance,  a  large  beef 
feedlot  contains  300  head  or  more,  a 
small  feedlot  between  50  and  299  head; 
a  large  dairy  contains  70  head  or  more. 
a  small  dairy  between  20  and  69  head; 
a  large  layer  or  broiler  contains  15,000 
head  or  more,  a  small  layer  or  broiler 
between  5,000  and  14,999  head;  a  large 
turkey  facility  contains  13,750  head  or 
more,  a  small  tinkey  facility  between 
5,000  and  13.749  head;  and  a  large 
swine  facility  contains  200  head  or 
more,  a  small  swine  facility  between 
100  and  199  head. 

The  thresholds  in  the  CZARA  < 

guidance  for  identifying  large  and  small 
confined  animal  facilities  are  lower  than 
those  established  for  defining  CAFOs 
under  today's  rules.  Thus,  in  coastal  ■ 
States  the  CZARA  management 
measures  potentially  apply  to  a  greater 
number  of  small  facilities  than  today's 
CAFO  definition.  Despite  the  fact  that 
both  the  CZARA  management  measures 
for  confined  animal  facilities  and  the 
NPDES  CAFO  regulations  address 
similar  operations,  these  programs  do 
not  overlap  or  conflict  with  each  other. 
CZARA  applies  to  nonpoint  soxm:e 


dischargers.  Any  CAFO  facility,  as 
defined  by  40  CFR  Part  122,  that  has  an 
NPDES  CAFO  permit,  is  a  point  soiuce 
discharger  and  thus  not  subject  to 
CZARA.  Similarly,  if  a  facility  subject  to 
CZARA  management  measures  is  later 
designated  a  CAFO  by  an  NPDES 
permitting  authority,  the  facility  is  no 
longer  subject  to  CZARA.  With  respect 
to  AFOs,  some  of  these  facilities  may  be 
subject  to  both  NPDES  and  CZARA 
requirements,  if  they  have  both  point 
and  nonpoint  source  discharges.  EPA's 
CZARA  guidance  provides  that  new 
confined  animal  facilities  and  existiag 
large  confined  animal  facilities  should  • 
limit  the  discharge  of  facility 
wastewater  and  runoff  to  surface  waters 
by  storing  such  wastewater  and  runoff 
during  storms  up  to  and  including 
discharge  caused  by  a  25ryear.  24-hour 
storm.  Storage  structures  should  have  an 
earthen  or  plastic  lining,  be  constructed 
with  concrete,  or  constitute  a  tank.  All 
existing  small  facilities  should  design 
and  implement  systems  that  will  collect 
solids,  reduce  contaminant 
concentrations,  and  reduce  runoff  to 
minimize  the  discharge  of  contaminants 
in  both  wastewater  and  in  runoff  caused 
by  storms  up  to  and  including  a  2  5 -year, 
24-hour  storm.  Existing  small  facilities 
should  substantially  reduce  pollutant 
loadings  to  ground  water.  Both  large  and 
small  facilities  should  also  manage 
accxunulated  solids  in  an  appropriate 
waste  utilization  system.  In  addition  to 
the  confined  animal  facility 
management  measmes.  the  CZARA 
guidance  includes  a  nutrient 
management  measure  intended  to  be 
applied  by  States  to  activities  associated 
with  the  application  of  nutrients  to 
agricultural  lands  (including  the 
application  of  manure).  The  goal  of  this 
management  measure  is  to  minimize 
edge-of-field  delivery  of  nutrients  and 
minimize  the  leaching  of  nutrients  fi-om 
the  root  zone.  The  nutrient  management 
measiu«s  also  provide  for  the 
development,  implementation,  and 
periodic  updating  of  a  nutrient 
management  plan. 

5.  Clean  Water  Act  Sec.  319  Program 

Congress  amended  the  Clean  Water 
Act  in  1987  to  establish  the  section  319 
Nonpoint  Source  Management  Program 
becaiise  it  recognized  the  need  for 
greater  federal  leadership  to  help  focus 
State  and  local  nonpoint  source  efforts. 
Under  section  319.  States.  Territories, 
and  Indian  Tribes  receive  grants  to 
implement  their  approved  management 
programs  for  controlling  non-point 
source  pollution,  which  may  include  a 
wide  variety  of  activities,  including 
technical  assistance,  financial 
assistance,  education,  training. 


technology  transfer,  demonstration 
projects,  and  monitoring  to  assess  the 
success  of  specific  nonpoint  source 
implementation  projects.  More  than  40 
percent  of  section  319  Clean  Water  Act 
grants  have  been  used  for  activities  to 
control  and  reduce  agricultiual 
nonpoint  source  pollution.  Also,  several 
USDA  and  State-funded  programs 
provide  cost-share,  technical  assistance, 
and  economic  incentives  to  implement 
NPS  pollution  management  practices. 

6.  Soxnce  Water  Protection  Program 

Although  many  States,  water  systems, 
and  localities  have  established 
watershed  and  wellhead  protection 
programs,  the  1996  Safe  Drinking  Water 
Act  Amendments  placed  a  new  focus  on 
source  water  quality.  States  have  been 
given  access  to  funding  and  required  to 
develop  Source  Water  Assessment 
Programs  to  assess  the  areas  serving  as 
public  sources  of  drinking  water  in 
order  to  identify  potential  threats  and 
initiate  protection  efforts. 

The  Source  Water  Assessment 
Programs  created  by  States  differ 
because  they  are  tailored  to  each  State's 
water  resources  and  drinking  water 
priorities.  However,  each  assessment 
must  include  foiu-  major  elements: 
delineating  (or  mapping)  the  source 
water  assessment  area,  conducting  an 
inventory  of  potential  sources  of 
contamination  in  the  delineated  area, 
determining  the  susceptibility  of  the 
water  supply  to  those  contamination 
sources,  and  releasing  the  results  of  the 
determinations  to  the  public. 

Although  a  number  of  measures  are  in 
place  to  protect  and  retain  the  high 
quality  of  the  Nation's  drinking  water, 
drinking  water  soiuces  are  subject  to  a 
number  of  threats,  including  growing 
population,  chemical  use,  and  animal 
wastes.  Improper  disposal  of  chemicals,  - 
animal  wastes,  pesticides,  and  human 
wastes,  as  well  as  the  persistence  of 
natiually  occurring  minerals,  can 
contaminate  drinking  water  soiut;es. 
Like  huiman  wastes,  animal  wastes    ^ 
contain  pathogens,  such  as  E.  coli,  that 
can  sicken  hundreds  of  people  and  kill 
the  very  young  and  old  and  people  with 
weakened  immime  systems.  These 
wastes  can  enter  drinking  water 
supplies  in  runoff  from  feedlots  and 
pastiues. 

In  addition  to  these  State  efforts,  EPA 
is  working  with  a  broad  spectrum  of 
stakeholders  to  develop  a  national 
strategy  to  prevent  source  water 
contamination.  When  it  is  complete,  the 
strategy  will  reflect  what  EPA's  Water 
Program  can  do  to  further  source  water 
contamination  prevention  nationwide. 
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7.  What  Is  EPA's  Position  Regarding 
Environmental  Management  Systems? 

The  Agency  supports  the  voluntary 
adoption  of  environmental  management 
systems  (EMSs)  by  CAFOs.  On  May  15. 
2002,  the  Administrator  announced  the 
Agency's  Position  Statement  on 
Environmental  Management  Systems. 
This  statement  outlines  the  policy  and 
principles  by  which  the  Agency  will 
work  with  industry  to  promote  the  use 
of  EMSs  to  improve  environmental 
protection.  EPA  promotes  the  wide- 
spread use  of  EMSs  across  a  range  of 
organizations  and  settings,  with 
pairticular  emphasis  on  adoption  of 
EMSs  to  achieve  improved 
environmental  performance  and 
compliance,  and  pollution  prevention 
through  source  reduction.  The  Agency 
encourages  organizations  to  implement 
EMSs  based  on  the  plan-do-check-act 
framework,  with  the  goal  of  continual 
improvement.  An  organization's  EMS 
should  address  its  entire  environmental, 
footprint  (ever3rwhere  it  interacts  with 
the  environment  both  negatively  and 
positively),  including  both  regulated 
and  unregulated  impacts,  such  as  energy 
and  water  consumption,  dust,  noise, 
and  odor.  EPA  supports  EMSs  that  are 
appropriate  to  the  needs  and 
characteristics  of  speciflc  sectors  and 
facilities. 

An  operation  could  choose  to 
implement  an  EMS  that  could  include  a 
CNMP,  but  would  also  include  policies 
and  practices  designed  to  address  other 
significant  environmental  problems. 
EPA,  as  part  of  its  overall  policy  on 
EMSs,  supports  adoption  of  these 
systems  in  a  variety  of  sectors,  including 
agriculture.  EPA  has  worked  with 
specific  agricultural  producer  groups 
like  the  United  Egg  Producers  to 
develop  a  voluntary  EMS  program. 
USDA  is  also  funding  a  major  effort 
through  the  University  of  Wisconsin 
called  Partnerships  for  Livestock 
Environmental  Assessment 
Management  Systems.  This  project  is 
designed  to  provide  information  and 
other  guidance  on  ways  to  use  EMSs 
effectively  in  a  variety  of  agricultural 
settings.  EPA  serves  on  the  Advisory 
Committee  for  this  effort,  along  with 
USDA  and  other  federal  agencies. 

In  the  2001  Notice,  EPA  outlined 
options  for  how  an  EMS  program  may 
be  incorporated  into  the  rule.  These 
options  were  based  on  ISO  14000 
criteria,  an  international  standard.  EPA 
received  a  number  of  comments  on 
these  options.  Industry  was  split  in 
support  of  EMS:  some  groups  thought 
that  use  of  EMSs  in  the  proposal 
exceeded  authorities  provided  under  the 
Clean  Water  Act,  whereas  others 


welcomed  EMSs  as  an  alternative  to  co- 
permitting.  Environmental  groups  were 
concerned  that  reliance  on  EMS 
constituted  a  roll-back  of  rule 
requirements. 

EPA  is  not  including  an  EMS  as  an 
option  in  this  final  rule.  EPA  recognizes, 
based  on  comments,  that  offering  an 
EMS  alternative  made  the  rule  more 
complex  and  was  not  entirely  consistent 
with  the  Agency's  goal  to  keep  the  rule 
simple,  easy  to  understand  and  easy  to 
implement.  However,  EPA  supports  the 
use  of  EMS  by  States,  as  appropriate.  In 
today's  rule,  EPA  is  requiring  diat 
CAFOs  develop  and  implement  nutrient 
management  plans  that  can  help  CAFOs 
manage  manure  and  protect  water 
quality.  CAFOs  may  want  to  consider 
implementation  of  nutrient  management 
plans  as  part  of  a  broader  EMS  to 
manage  the  specific  impacts  of  excess 
nutrients.  The  CAFO's  EMS  would  be 
broader  than  just  a  nutrient  management 
plan,  however,  and  would  cover  all 
media  and  both  regulated  and 
unregulated  aspects. 

More  information  on  EPA's  EMS 
policy,  along  with  sector-specific  EMS 
templates  and  guidance  is  provided  at 
www.epa.gov/ems. 

B.  Howls  EPA  Coordinating-With  Other 
Federal  Agencies? 

EPA  and  USDA  are  committed  to 
working  together  to  provide  coordinated 
assistance  to  animal  agriculture  for  the 
betterment  of  animal  agricultiue  and  the 
environment.  The  agencies  are  working 
together  to  educate  farmers,  suppliers, 
USDA  field  representatives,  consultants, 
and  others  on  these  new  regulations. 
Both  EPA  and  USDA  believe  in  the 
importance  of  providing  education, 
training  and  technical  assistance  to  all 
involved  in  animal  agriculture  that  can 
play  a  role  in  helping  farmers 
understand  the  new  requirements  and 
how  they  can  meet  them.  EPA  and 
USDA  have  different  roles  and  different 
constituencies.  EPA  sets  the 
requirements,  works  toward  compliance 
by  industry,  and  enforces  against 
noncompliance.  USDA  provides 
technical  assistance,  education,  and 
training  to  farmers,  growers,  and  allied 
industries.  This  education,  training,  and 
technical  assistance  will  be  vitally 
important  to  CAFO  operators  as  they 
work  to  come  into  compliance  with  the 
new  regulations.  The  Natural  Resource 
Conservation  Service  and  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  are  the  key  USDA 
agencies  that  will  work  with  farmers  to 
educate  them  on  the  requirements  of  the 
EPA  CAFO  rule.  USDA  will  continue  to 
educate  EPA  personnel  on  the 
intricacies  of  animal  agriculture  so  that 


the  Agency  can  improve  its 
communication  with  this  vital  sector. 

There  was  significant  comment  on  the 
proposed  rule  on  how  EPA  and  USDA 
should  work  together  with  fanners  to 
implement  this  rule.  Some  thought  the 
implementation  should  be  left  to  USDA 
NRCS  and  CSREES.  Others  thought  EPA 
and  USDA  should  work  together  in  the 
field  in  a  coordinated  effort  to  educate, 
regulate  and  assist  AFOs  and  CAFOs. 
One  commenter  suggested  that  EPA 
monitor  water  quality  and  NRCS 
provide  technical  assistance.  A  few 
comments  asked  that  EPA  join  other 
federal  agencies  and  conduct  a 
comprehensive  examination  of  the 
problems  generated  by  CAFOs. 

EPA  and  USDA  believe  that  only  by 
working  in  close  partnership  will  the 
federal  government  provide  the  best 
service  to  farmers  and  the  rest  of  the 
American  public.  It  is  EPA's  intent  and 
commitment  to  conununicate  and 
coordinate  effectively  across  Agencies 
and  Departments.  Animal  agriculture  is 
important  to  this  country,  as  is  a  sound, 
healthy  environment.  EPA  and  USDA 
believe  these  two  goals  can  be  jointly 
achieved. 

X.  Statutory  and  Executive  Order 
Revie%vs 

A.  Executive  Order  12866:  Regulatory 
'  Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or  . 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  oflegal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  nde 
is  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
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made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  nde  luider  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0250. 

The  information  collection 
requirements  affect  operations  that  are 
defined  or  designated  as  CAFOs  under 
the  final  rule  and,  therefore,  are  subject 
to  the  record  keeping,  data  collection,' 
and  reporting  requirements  associated 
with  applying  for  and  complying  with 
an  NPDES  permit.  They  also  affect  the 
43  States  with  approved  NPDES    ~ 
programs  that  administer  NPDES 
permits  for  CAFOs  ("approved  States"). 
EPA  and  approved  States  use  the 
information  routinely  collected  through 
NPDES  permit  applications  and 
compliance  evaluations  in  the  following 
ways:  to  issue  NPDES  permits  with 
appropriate  limitations  and  conditions 
that  comply  with  the  Clean  Water  Act; 
to  update  information  in  EPA's 
databases  that  permitting  authorities  use 
to  determine  permit  conditions;  to 
calculate  national  permit  issuance, 
backlog,  and  compliance  statistics;  to 
evaluate  national  water  quality;  to  assist 


EPA  in  program  management  and  other 
activities  that  ensiu-e  national 
consistency  in  permitting;  to  assist  EPA 
in  prioritizing  permit  issuance 
activities;  to  assist  EPA  in  policy 
development  and  budgeting;  to  assist 
EPA  in  responding  to  Congressional  and 
public  inquiries;  and  to  ensure 
compliance  with  the  terms  and 
conditions  of  the  permit. 

The  responses  to  the  information 
collection  requirements  are  mandatory 
for  CAFOs.  CAFOs  are  defined  as  point 
soiutes  under  the  NPDES  program  (33 
U.S.C.  1362).  Under  33  U.S.C.  1311  and 
1342,  a  CAFO  must  obtain  an  NPDES 
permit  and  comply  with  the  terms  of 
that  permit,  which  include  appropriate 
record  keeping  and  reporting 
requirements.  Furthermore,  33  U.S.C. 
1319  provides  authority  for  information 
collection  (i.e.,  record  keeping, 
reporting,  monitoring,  sampling,  and 
other  information  as  needed),  which 
applies  to  point  sources.  Approved 
States  will  also  incur  burden  for  record 
keeping,  data  collection,  and  reporting 
requirements  when  they  revise  and 
implement  any  program  changes 
necessitated  by  the  final  rule.  Under  40 
CFR  123.62(e),  State  NPDES  programs 
must  at  all  times  be  in  compliance  writh 
fedend  regulations. 

CAFOs  must  develop  their  nutrient 
management  plans,  retain  them  onsite, 
and  make  them  available  to  the 


permitting  authority  on  request.  These 
plans  may  contain  confidential  biisiness 
information.  When  this  is  the  case,  the 
respondent  can  request  that  such 
information  be  treated  as  confidential. 
All  confidential  data  will  be  handled  in 
accordance  with  40  CFR  122.7,  40  CFR 
Part  2  (40  CFR  2.201  et  seq.),  and  EPA's 
Security  Manual  Part  m.  Chapter  9, 
dated  August  9,  1976. 

EPA  estimates  that  the  average  annual 
public  burden  for  this  rule  making  will  - 
be  1.9  million  hours.  This  estimate 
includes  0.3  million  hours  for  State 
respondents  and  1.6  million  hours  for 
CAFO  respondents.  It  includes  the  time 
required  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  all  necessary  data,  and 
complete  and  review  the  information 
collection.  Table  10.1  provides  the 
breakdown  of  these  estimates  by  type  of 
response.  Average  aimual  capital  and 
O&M  costs  will  total  $5.9  million.  This 
estimate  includes  $1.3  million  in  CAFO 
capital  costs  to  purchase  sampling 
equipment,  install  depth  markers,  and 
purchase  services  for  the  engineering 
portion  of  the  nutrient  management 
plan.  AveragB  annual  CAFO  O&M  costs 
of  $2.9  million  include  laboratory 
analyses  of  soil  and  manure  samples, 
tractor  rental,  and  record  keeping  costs. 
Average  aimtial  State  O&M  costs  of  $1.7 
million  pay  for  public  notifications. 


Table  10.1.— Burden  Estimates  per  Response 


Activities 


Response 
frequency 


Average  an- 
nual txjrden 
(hours) 


Average  an- 
nual 
responses^ 


Labor  cost 
($  millions) 


CAFO  Respondents 


Start-up  Activities  

Permit  Application  Activities  and  NOIs 

ELG  and  NPDES  Data  Collection  and  Record  Keepirig  Activities: 

Visual  inspections 

Equipment  inspection ; 

Manure  sampling 

Soil  sampling 

ELG  and  NPDES  record  keeping  

Additional  NPDES  Record  Keeping  and  Reporting  Activities: 

Nutrient  management  plan .". 

Manure  transfer  record  Iteeping - 

AnrHial  report • 

Compliance  inspections  


One  time  

Every  5  years 


Annual 

Annual 

Annual 

Every  5  years 
Annual 


Every  5  years . 

Annual 

Annual 

Per  inspection 


14,493 

4;831 

$0.32 

43,479 

4,831 

0.95 

t52,260 

11,712 

1.67 

32,238 

8,060 

0.35 

26,068 

11,712 

0.29 

31,057 

3,613 

0.34 

936,982 

11,712 

10.31 

250,168 

4,831 

9.06 

102,858 

7.347 

1.13 

11,712 

11.712 

0.26 

9.370 

2,342 

0.20 

State  Respondents 


NPDES  Program  Modification  Activities 

General  Permit  Activities 

Individual  Permit  Activities  

Compliance  Evaluation: 

Inspections  

Annual  Reports  


Onetime 
Annual  .... 
Anrtual  .... 


Armual 
Annual 


3.583 

31,598 

174.143 

36.317 
45.397 


14 
3,277 
1.573 

2,270 
11,349 


0.11 
0.94 
5.19 

1.08 
1.35 


1  For  CAFOs  the  number  of  respondents  fof  each  type  of  response  equals  the  number  of  responses.  For  approved  States,  tbese  e^nat^ 
diflw  TN^e^e^  ^To^^  Stetefn^d^  to  ttWirrforniatoTcoltection  requirements,  but  ttie  ""-"ber  ofrespons^  fw  some  a^^ 
bebieaS^use  ttK^Te  depeXon  tl^  number  of  CAFOs  submitting  infomiation  or  undergo«g  inspections.  EPA  is  the  pemirtting  au- 
thonty  for  some  CAFOs.  so  the  response  estimates  for  CAFOs  and  States  will  differ. 
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These  burden  and  cost  estimates  have 
been  updated  since  the  proposed  rule  to 
reflect  changes  in  the  final  rule.  The 
Agency  received  only  a  few  comments 
on  the  PRA  section  of  the  preamble  for 
the  proposed  rule.  Most  commenters 
believed  that  the  number  of  affected 
operations  was  underestimated.  EPA 
revised  its  estimate  of  total  AFO 
operations  and  its  estimate  of  affected 
CAFO  operations.  The  final  rule 
requirements  results  in  fewer  CAFOs 
compared  to  the  proposed  rule 
estimates. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is'  amending  the  table  in  40  CFR 
Part  9  of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

C.  Regulatory  Flexibility  Act 

1.  Background 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as  (1)  A  small  business 
based  on  annual  revenue  standards 
established  by  the  Small  Business 
Administration  (SBA),  with  the 


exception  of  one  of  the  six  industry 
sectors  where  an  alternative  definition 
to  SBA's  is  used;  (2)  a  small 
governmental  jurisdiction  that  is  a 
govenunent  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities  in  the 
egg-laying  sector,  EPA  considered  small 
entities  in  this  sector  as  an  operation 
that  generates  less  than,  $1.5  million  in 
aimual  revenue.  A  summary  of  EPA's 
rationale  and  supporting  analyses 
pertaining  to  this  alternative  definition 
is  provided  in  the  record  and  in  section 
4  of  the  Economic  Analysis.  See 
discussion  under  "Use  of  Alternative 
Definition"  later  in  this  section.  Because 
this  definition  of  small  business  is  not 
the  definition  established  under  the 
RFa,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register  and  sought  public  comment. 
See  66  FR  3099.  EPA  also  consulted 
with  SBA  Chief  Counsel  for  Advocacy 
on  the  use  of  this  alternative  definition. 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  the 
proposed  rule  and  convened  a  Small 
Business  Advocacy  Review  (SBAR) 
Panel  to  obtain  advice  and 
recommendations  of  representatives  of 
affected  small  entities  in  accordance 
with  section  609(b)  of  the  RFA.  See  66 
FR  3121-3124;  3126-3128  (January  12, 
2001).  A  detailed  discussion  of  the 
SBAR  Panel's  advice  and 
recommendations  can  be  found  in  the 
Final  Report  of  the  Small  Business 
Advocacy  Review  Panel  on  EPA 's 
Planned  Proposed  Rule  on  National 
Pollutant  Discharge  Elimination  System 
and  Effluent  Limitations  Guideline 
Regulations  for  Concentrated  Animal 
Feeding  Operations,  April  7,  2000.  This 
document  is  included  in  the  public 
record  (DCN  93001).  The  2001  proposal 
provides  a  sununary  of  the  Panel's 
recommendations.  (See  66  FR  3121- 
3124). 

As  required  by  section  604  of  the 
RFA,  EPA  prepared  a  final  regulatory 
flexibility  analysis  (FRFA)  for  today's 
final  rule.  The  FRFA  addresses  the 
issues  raised  by  public  comments  on  the 
IRFA,  which  was  part  of  the  proposal 
for  this  rule.  The  FRFA  is  available  for 
review  in  the  docket  and  is  summarized 
below. 


2.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

As  required  by  s0Ction  604  of  the 
RFA,  EPA  also  prepared  a  final 
regulatory  flexibility  analysis  (FRFA)  for 
today's  rule.  The  FRFA  addresses  the 
issues  raised  by  public  comments  on  the 
IRFA,  which  was  part  of  the  proposal  of 
this  rule.  The  FRFA  is  available  for 
review  in  the  docket  (in  section  4  of  the 
final  Economic  Analysis).  A  summary  is 
provided  below. 

a.  Need  for  and  objectives  of  the 
regulations.  A  detailed  discussion  of  the 
need  for  the  regulations  is  presented  in 
section  IV  of  the  2001  preamble  (66  FR 
2972-2976).  A  summary  is  also 
provided  in  section  4  of  the  final 
Economic  Analysis.  In  summary,  EPA's 
rationale  for  revising  the  existing 
regulations  include  the  following: 
address  reports  of  continued  discharge 
and  runoff  from  livestock  and  poultry 
operations  in  spite  of  the  existing 
requirements;  update  the  existing 
regulations  to  reflect  structural  changes 
in  these  industries  over  the  past  few 
decades:  and  improve  the  effectiveness 
of  the  existing  regulations.  A  detailed 
discussion  of  the  objectives  and  legal 
basis  for  the  rule  is  presented  in 
sections  I  and  III  of  the  proposal 
preamble  (66  FR  2959). 

b.  Significant  Comments  on  the  IRFA. 
The  significant  issues  raised  by  public 
comments  on  the  IRFA  address 
exemptions  for  small  businesses, 
disagreement  with  SBA  definitions  and 
guidance  on  how  to  define  small 
businesses  for  these  sectors,  and  general 
concerns  about  EPA's  financial  analysis 
and  whether  it  adequately  captures 
potential  financial  effects  on  small 
businesses. 

Commenters  generally  recommend 
that  EPA  exempt  all  small  businesses 
from  regulation,  arguing  in  some  cases 
that  regulating  small  businesses  could 
affect  competition  in  the  marketplace, 
discourage  iimovation,  restrict 
improvements  in  productivity,  create 
entry  barriers,  and  discourage  potential 
entrepreneurs  from  introducing 
beneficial  products  and  processes. 
Several  commenters  claimed  that  EPA 
had  misrepresented  the  number  of  small 
businesses.  In  particular,  several 
commenters  objected  to  SBA's  small 
business  definition  for  dairy  operations, 
claiming  it  understates  the  number  of 
small  businesses  in  this  sector.  One 
conunenter  claimed  that  EPA's  estimate 
of  the  total  number  of  operations  is 
understated  and  therefore  must 
understate  the  number  of  small 
businesses.  Some  commenters  objected 
to  the  consideration  of  total  farm-level 
revenue  to  determine  the  number  of  , 
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small  businesses  since  this  understates 
the  number  of  small  businesses  (despite 
SBA  guidance,  which  bases  its 
'  definitions  on  total  entity  revenue  for 
purposes  of  defining  a  small  business). 
However,  other  commenters  claimed 
that  EPA's  approach  to  its  small 
business  ansJysis  does  not  only  capture 
operations  that  are.  in  fact,  small 
businesses  but  also  larger  corporate 
operations.  Another  conunenter 
recommended  that  EPA  simply  consider 
any  operation  with  fewer  than  1.000 
animal  units  a  small  business.  EPA  also 
received  comments  requesting  that  EPA 
consider  use  of  regionjil-specific 
definitions  of  small  business  because  of 
concerns  that  the  revenue-based  SBA 
definition  might  not  be  applicable  to 
operations  in  Hawaii  since  producers  in 
that  State  generally  face  hi^er  cost  of 
production  and  also  higher  producer 
prices  relative  to  revenue  and  cost 
conditions  at  farms  in  the  contiguous  48 
States.  Comments  from  SBA 
recommended  that  EPA  adopt  the 
Panel's  recommendation  not  to  consider 
changing  the  designation  criteria  for 
operations  with  fewer  than  300  animal 
units  as  a  means  to  provide  relief  to 
small  businesses;  SBA  also 
recommended  that  EPA  adopt  the  SBAR 
Panel's  approach  and  allow  permitting 
authorities  to  focus  resources  where 
there  is  greatest  need.  Finally,  some 
commenters  generally  questioned  the 
results  of  EPA's  financial  analysis, 
giving  similarly  stated  concerns  about 
EPA's  financial  data  and  models  used 
for  its  main  analysis. 

In  response.  EPA  notes  that  the 
projected  impacts  of  today's  final 
regulations  on  small  businesses  are 
lower  than  the  projected  impacts  of  the 
proposed  rule.  For  example,  the  final 
rule  does  not  extend  the  effluent 
guideline  regulations  to  Medium 
CAFOs,  as  was  proposed  in  the  2001 
proposal.  Instead,  EPA  is  retaining  the 
existing  regulatory  threshold,  applying 
the  effluent  guideline  to  Large  CAFOs 
only.  Requirements  for  Medium  CAFOs 
will  continue  to  be  subject  to  the  BPJ 
requirements  as  determined  by  the 
permitting  authority,  thus  requiring  that 
fewer  small  businesses  adopt  the 
effluent  guideline  standards.  More 
information  on  this  topic  is  available  in 
section  IV  of  this  preamble.  Section  IV 
discusses  other  regulatory  changes  since 
the  2001  proposal,  indicating  greater 
alignment  with  SBAR  Panel 
recommendations.  Refer  to  section  IV  of 
this  preamble  for  more  information  on 
the  comments  and  EPA's  responses  to 
those  comments,  as  well  as  EPA's 
justification  for  final  decisions  on  these 
options. 


Regarding  EPA's  estimate  of  the 
number  of  small  businesses,  the  Agency 
continues  to  follow  SBA  guidance  and 
SBA  definitions  on  how  to  define  small 
businesses  for  these  sectors.  However. 
EPA  has  made  substantial  changes  to 
the  financial  data  and  models  used  for 
its  main  analysis,  which  is  also  used  to 
evaluate  financial  effects  on  small 
businesses.  Both  the  2001  Notice  (66  FR 
58556)  and  tlje  2002  Notice  (67  FR 
48099)  describe  the  public  conunents 
received  by  EPA  on  the  baseline 
financial  data  and  the  methodological 
approach  developed  by  EPA  to  evaluate 
financial  effects.  These  comments  and 
how  EPA  has  addressed  them  are 
discussed  more  fully  in  section  4  of  the 
final  Economic  Analysis.  EPA's  detailed 
responses  to  comments,  and  the 
comments  themselves,  are  contained  in 
the  Comment  Response  Document  in 
response  categories  SBREFA  and  Small 
Business. 

c.  Descaption  and  estimation  of 
number  of  small  entities  to  wrhich  the 
regulations  will  apply.  The  small 
entities  subject  to  diis  rule  are  small 
businesses.  No  nonprofit  organizations 
or  small  governmental  operations 
operate  CAFOs.  As  discussed  in  section 
Vin.B.l(c)  of  this  preamble,  to  estimate 
the  number  of  small  businesses  affected 
by  this  final  rule,  EPA  relied  on  the  SBA 
size  standards  for  these  sectors,  with  the 
exception  of  size  definitions  for  the  egg 
sector.  SBA  defines  a  "small  business" 
in  these  sectors  as  an  operation  with 
average  annual  revenues  of  less  than 
$0.75  million  for  dairy,  hog.  broiler,  and 
•  turkey  operations;  $1.5  million  in 
revenue  for  beef  feedlots;  and  $9.0 
million  for  egg  operations.  The 
definitions  of  small  business  for  the 
livestock  and  poultry  industries  are  in 
SBA's  regulations  at  13  CFR  121.201. 
For  this  rule,  EPA  proposed  and 
solicited  public  comment  on  and  is 
using  an  alternative  definition  for  small 
business  for  egg-laying  operations.  EPA 
defines  a  "small"  egg  laying  operation 
for  purposes  of  its  regulatory  flexibility 
assessments  as  an  operation  that 
generates  less  than  $1.5  million  in 
aimual  revenue.  EPA  consulted  with 
SBA  on  the  use  of  this  alternative 
definition,  as  documented  in  the 
rulemaking  record  for  the  2001 
proposal.  Given  these  definitions.  EPA 
evaluates  "small  business"  for  this  rule 
as  an  operation  that  houses  or  confines 
fewer  than  1.400  fed  beef  cattle 
(includes  fed  beef,  veal,  and  heifers); 
300  mature  dairy  cattle;  2.100  market 
hogs;  37,500  turkeys;  61,000  layers;  or 
375,000  broilers.  The  approach  used  to 
derive  these  estimates  is  described  in 


the  Economic  Analysis  and  in  the 
record. 

Using  these  definitions  and  available 
data  from  USDA  and  industry,  EPA 
estimates  that  6,200  of  affected  CAFOs 
across  all  size  categories  are  small 
businesses.  Among  Large  CAFOs.  EPA 
estimates  that  about  2.330  operations 
are  small  businesses.  Among  Medium 
CAFOs,  EPA  estimates  that  about  3,870 
operations  are  small  businesses.  Table 
8.3  in  section  VIII  of  this  preamble 
shows  EPA's  estimates  of  the  number  of 
regulated  small  businesses  across  all 
industry  sectors.  Section  Vni.B.l(c) 
provides  more  detail  on  the  estimated 
financial  effects  on  small  businesses 
under  the  final  rule. 

d.  Description  of  the  reporting,  record- 
keeping, and  other  compliance 
requirements.  Today's  rule  would 
require  all  AFOs  that  meet  the  CAFO 
definition  to  apply  for  a  permit,  develop 
and  implement  a  nutrient  management 
plan,  collect  and  maintain  records 
required  by  applicable  technology-basqd 
effluent  discharge  standards,  and  submit 
an  armual  report  to  the  responsible 
NPDES  permitting  authority.  (No 
nonprofit  organizations  or  small 
govenunental  operations  operate 
CAFOs.)  All  CAFOs  would  also  be 
required  to  maintain  records  of  off-site 
transfers  of  manure.  Record-keeping  and 
reporting  biudens  include  the  time  to 
record  and  report  animal  inventories, 
manure  generation,  field  application  of 
manure  (amount,  method,  date,  weather  ~ 
conditions),  maniu«  and  soil  analysis 
results,  crop  yield  goals,  findings  from 
visual  inspections  of  feedlot  areas,  and 
corrective  measures.  Records  may 
include  manure  spreader  calibration 
worksheets,  maniue  application 
worksheets,  maintenance  logs,  and  soil 
and  manure  test  results.  EPA  beheves 
the  owner/operator  has  the  skills 
necessary  to  keep  these  records  arid 
make  reports  to  the  permitting 
authority. 

Section  X.B  further  summarizes  the 
expected  reporting  and  record-keeping 
requirements  under  the  final  regulations 
based  on  information  compiled  as  part 
of  the  ICR  for  the  Final  NPDES  and  ELG 
Regulatory  Revisions  for  Concentrated 
Animal  Feeding  Operations  (EPA  ICR 
No.  1989.01)  prepared  by  EPA. 

e.  Steps  taken  to  minimize  significant 
impacts  on  small  entities.  In  today's 
final  rulemaking,  EPA  has  adopted  an 
approach  for  a  regulatory  program  that 
mitigates  impacts  on  small  business, 
recognizes  and  promotes  effective  non- 
NPDES  State  programs,  and  works  in 
partnership  with  USDA  to  promote 
environmental  stewardship  through 
voluntary  programs,  and  financial  and 
technical  assistance.  EPA's  proposal 
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included  many  options  that  were  not 
finally  adopted  in  deference  to  these 
principles. 

Because  of  the  estimated  impacts  on 
small  entities  EPA  is  not  certifying  that 
this  rule  will  not  impose  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  complied  with  all  RFA 
provisions  and  conducted  outreach  to 
small  businesses,  convened  a  SBAR 
panel,  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  and  a  Final 
Regulatory  Flexibility  Analysis  (FRFA), 
and  also  prepared  an  economic  analysis. 
The  Agency's  actions  include  the 
following  efforts  to  minimize  impacts 
on  small  businesses:  * 

•  Retained  structure  of  existing 
regulations,  which  allows  EPA  and 
states  to  focus  on  the  largest  producers; 

•  Retained  applicability  oi  efHuent 
guidelines  for  Large  CAFOs  only; 

•  Retained  existing  designation 
criteria  and  process: 

•  Retained  existing  definition  of  an 
AFO; 

•  Retained  conditions  for  being 
defined  as  a  Medium  CAFO; 

•  Eliminated  the  "mixed"  animal 
calculation  for  operations  with  more 
than  a  single  animal  type  for 
determining  which  AFOs  are  CAFOs; 

•  Raised  the  duck  threshold  for  dry 
manure  handling  duck  operations;  and 

•  Adopted  a  dry-litter  chicken 
threshold  higher  than  proposed. 

EPA  went  to  some  length  to  explore 
and  analyze  a  variety  of  ELG  regulatory 
alternatives  to  minimize  impacts  on 
small  businesses.  The  record  for  today's 
rule  includes  extensive  discussions  of 
the  alternatives,  EPA's  analysis  of  those 
alternatives,  and  the  rationale  for  the 
Agency's  decisions.  In  large  part,  the 
Agency  incorporated  most  of  the 
alternative  considerations  to  reduce  the 
burden  to  small  businesses.  By  way  of 
example,  today's  regulations  will  affect 
fewer  small  businesses  at  significantly 
reduced  costs,  as  compared  to  the 
estimates  of  the  number  of  small 
businesses  and  expected  costs  to  those 
businesses  based  on  the  requirements 
set  forth  in  the  2001  proposal.  For  more 
information  on  EPA's  option  selection 
rationale,  see  section  IV  of  this 
preamble. 

3.  Compliance  Guide 

As  required  by  section  212  of 
SBREFA,  EPA  is  also  preparing  a  small 
entity  compliance  guide  to  help  small 
businesses  comply  with  this  rule.  To 
request  a  copy,  contact  one  of  the 
persons  identified  in  the  FOR  RJRTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  preamble.  EPA  expects 
that  the  guide  will  be  available  in  March 
2003. 


4.  Use  of  Alternative  Definition 

The  RFA  defines  small  entities  as 
including  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations.  The  statute  provides 
default  definitions  for  each  type  of  small 
entity.  It  also  authorizes  an  agency  to 
use  alternative  definitions  for  each 
category  of  small  entity,  "which  are 
appropriate  to  the  activities  of  the 
agency"  after  proposing  the  alternative 
definition(s)  in  the  Federal  Register  and 
taking  comment.  5  U.S.C.  601  (3H5).  In 
addition  to  the  above,  to  establish  an 
alternative  small  business  definition, 
agencies  must  consult  with  SBA's  Chief 
Counsel  for  Advocacy. 

As  stated  above,  EPA  proposed     ' 
defining  "small  entity"  for  purposes  of 
its  regulatory  flexibility  assessments 
lender  the  RFA  as  an  operation  that 
generates  less  than  $1.5  million  in 
annual  revenue.  The  Agency  also 
consulted  with  SB  A  Chief  Coimsel  for 
Advocacy.  See  66  FR  2959,  (January  12, 
2001). 

EPA  received  two  comments  from  the 
same  commenter  requesting  that  EPA 
not  use  the  alternative  definition  for 
egg-laying  operations  but  instead 
consider  regional-specific  conditions  for 
determining  the  number  of  small 
businesses.  The  commenter  expressed 
concern  that  SBA's  revenue-based 
definition  might  not  be  applicable  to 
operations  in  Hawaii  since  producers  in 
that  State  generally  face  higher  cost  of 
production  and  also  higher  producer 
prices  relative  to  revenue  and  cost 
conditions  at  farms  in  the  contiguous  48 
States.  There  are  a  number  of  reasons 
why  EPA  did  not  use  a  regional-specific 
definition  of  small  business  for  egg 
operations.  First,  consistent  with  the 
RFA,  EPA  uses  small  business 
definitions  as  defined  by  the  SBA 
except  in  cases  where  EPA  consults 
with  the  SBA  Chief  Counsel  for 
Advocacy.  Since  size  standards  set  by 
the  SBA  do  not  vary  by  region,  EPA 
follows  SBA's  lead.  Second,  the 
regulations  set  requirements  by  the 
number  of  animal  imits  at  a  farm,  not 
the  re,venues  associated  with  those 
animal  units.  An  82,000  bird  egg-laying 
operation  in  the  Midwest  will  be  subject 
to  the  same  effluent  limitations 
guidelines  as  a  82 ,000  bird  egg-laying 
operation  in  Hawaii  and  the  territories. 
Third,  the  economic  analysis,  uses  a 
representative  farm  approach.  Only  the 
broadest  regional  information  could  be 
obtained  through  USDA  and  other 
sources.  Although  some  small 
subregions  or  localities  might  face 
unique  issues,  without  performing  a 
Section  308  survey  of  all  regulated 
entities  EPA  must  rely  on  the 


representative  farm  approach.  (See  also 
response  to  comment  DCN 
CAFO201246-C-6  regarding  EPA's  use 
of  a  representative  farm  approach, 
which  is  consistent  with  longstanding 
practices  at  USDA  and  the  land  grant 
universities.)  Note  however,  that 
although  EPA  uses  a  single  definition  of 
small  business  across  all  regions,  EPA's 
representative  farm  analysis  of  small 
business  impacts  does  account  for  some 
regional  variation  in  costs  and  revenues. 
Fourth,  very  few  impacts  are  seen  in  the 
egg-laying  sector,  regardless  of  size. 
Even  if  EPA  had  classified  the  majority 
of  egg-laying  operations  with  less  than 
1,000  AU  as  small  businesses,  this 
would  not  have  changed  the  outcome  of 
the  Agency's  small  business  analysis  in 
any  material  way.  Finally,  even  if  EPA 
were  to  classify  all  operations  as  small 
businesses  in  areas  outside  the 
contiguous  48  States  (including  Hawaii 
£uid  Alaska),  this  would  only  raise  the 
total  number  of  small  business  by  less 
than  10  operations.  See  response  to 
comment  DCN  CAFO  NODA  600053-5 
regarding  EPA's  consideration  of 
regional-specific  definition  of  small 
business  for  the  regulated  sectors. 
Today,  EPA  is  establishing  this 
alternative  definition  of  "small  entity" 
for  the  egg-laying  sector  for  purposes  of 
the  regulatory  flexibility  analysis  for 
this  rule. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  established  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  State,  Tribal  and 
local  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
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was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
govenmients,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements. 

EPA  has  determined  that  this  rule 
contains  a  federal  mandate  that  may      « 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  EPA 
revised  the  imfunded  mandates  analysis 
for  State  costs  based  on  comments 
received.  EPA  expanded  the  categories 
of  costs  and  increased  the  unit  costs  and 
hour  burden  while  the  final  rule 
significantly  decreased  the  number  of 
potential  permittees.  Because  the 
revisions  were  largely  offsetting,  there  is 
little  change  in  the  overall  burden 
estimated  ($8  million  annually  at 
proposal  and  $9  million  annually  for  the 
final  rule).  Accordingly,  EPA  has 
prepared  under  section  202  of  the 
UMRA  a  written  statement,  which  is 
summarized  below.  See  section  5  of  the 
Economic  Analysis  for  the  complete 
section  202  statement. 

1.  Private  Costs 

This  statement  provides  quantitative 
cost-benefit  assessment  of  the  federal 
requirements  imposed  by  today's  final 
rules.  In  large  part,  the  private  sector, 
not  other  governments,  will  incur  the 
costs.  EPA  estimates  total  compliance 
costs  to  industry  of  $326  million  per 
year  (pre-tax.  2001  dollars).  EPA 
estimates  that  the  monetized  benefits  of 
the  final  regulations  range  from  $204 
million  to  $355  million  annually. 
Section  Vin.C.l  of  this  preamble 
provides  additional  information  on 
EPA's  analysis.  The  analysis  is  provided 
in  section  5  of  the  Economic  Analysis 
and  other  supporting  information  is 
provided  in  the  Benefits  Analysis 
supporting  the  final  regulations.  Both  of 
these  support  documents  are  available 
in  the  administrative  record  for  this 
rulemaking.  A  simimary  of  these 
analyses  is  provided  in  section's  VII  and 
Vni  of  today's  preamble. 


2.  State  Local  and  Tribal  Government 
Costs 

Authorized  States  are  expected  to 
incur  costs  to  update  their  State  NPDES 
programs  to  conform  to  the  final  rule 
and  implement  the  revised  standards 
through  issuing  NPDES  permits  and 
inspecting  CAFOs  to  ensure 
compliance.  The  total  average  annual 
State  administrative,  cost  to  implement 
the  permit  program,  approximately  $9 
million,  will  not  exceed  the  thresholds 
established  by  the  UMRA.  The  analysis 
underlying  this  cost  estimate  is  in  the 
NPDES  Technical  Support  Document 
found  in  the  rule  record.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  local  or 
Tribal  governments.  There  are  no  local 
or  Tribal  governments  authorized  to 
implement  the  NPDES  permit  program 
and  the  Agency  is  imaware  of  any  local 
or  Tribal  governments  who  are  owners 
or  operators  of  CAFOs.  Thus  today's 
rule  is  not  subject  to  the  requirements 
of  Section  203  of  UMRA. 

3.  Fimding  and  Technical  Assistance 
Available  to  CAFOs 

The  2002  Farm  Bill  authorized  cost- 
share  funding  for  six  years  (2002 
through  2007)  for  EQIP.  Fimding  starts 
at  $400  million  in  2002  and  continually 
increases  to  $1.3  billion  in  the  last  year. 
Sixty  percent  of  this  funding  is  to  be 
targeted  to  animal  agriculture,  including 
large  and  small  feedlots,  as  well  as 
pasture  and  grazing  operations.  An 
operation  is  eligible  for  a  total  of  up  to 
$450,000  over  the  six  year  time  frame. 
This  funding  is  open  to  both  CAFOs  and 
AFOs.  Being  defined  as  a  CAFO  does 
not  make  you  ineligible  for  this  funding. 

4.  Fimding  Available  to  States 

States  may  be  able  to  use  existing 
sources  of  financial  assistance  to  revise 
and  implement  the  final  rule.  Section 
106  of  the  Clean  Water  Act  authorizes 
EPA  to  award  grants  to  States,  Tribes, 
intertribal  consortia,  and  interstate 
agencies  for  administering  programs  for 
the  prevention,  reduction,  and 
elimination  of  water  pollution.  These 
grants  may  be  used  for  various  activities 
to  develop  and  carry  out  a  water 
pollution  control  program,  including 
permitting,  monitoring,  and 
enforcement.  Thus,  State  and  Tribal 
NPDES  permit  programs  represent  one 
type  of  State  program  that  can  be  funded 
by  section  106  grants. 

Key  comments  received  on  Unfunded 
Mandates  relate  to  the  increased  cost  to 
farmers  and  States  and  the  need  for 
funds  for  CAFO  compliance  and  State 
permitting.  In  the  discussion  above. 


EPA  outiines  the  funding  available  to 
CAFO  owners  (EQIP)  and  to  States 
(CWA  section  106  grants)  to  help  meet 
this  rule's  mandates. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255.  August  19. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  ofccials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  ruFe  does  not  have  Federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  does  not 
consider  an  aimual  impact  of 
approximately  $9  million  on  States  a 
substantial  effect.  In  addition,  EPA  does 
not  expect  this  rule  to  have  any  impact 
on  local  governments. 

Further,  the  revised  regulations  would 
not  alter  the  basic  State-federal  scheme 
established  in  the  Clean  Water  Act 
under  which  EPA  authorizes  States  to 
carry  out  the  NPDES  permitting 
program.  EPA  expects  the  revised 
regulations  to  have  littie  effect  on  the 
relationship  between,  or  the  distribution 
of  power  and  responsibilities  among, 
the  federal  and  State  governments. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA's  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicited  comment  on  the 
proposed  rule  from  State  and  local 
officials. 

During  public  comment,  EPA  received 
comments  on  its  analysis  required 
under  the  Federalism  Executive  Order. 
The  comments  were  that  the  Agency 
had  underestimated  the  cost  impacts  of 
the  rule  on  States.  In  response  to  these 
comments,  EPA  reanalyzed  the  impacts 
on  States. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  131F5,  entitied 
"Consultation  and  Coordination  with 
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Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
govenunent  and  Indian  tribes." 

This  final  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
govenunent  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
First,  no  Tribal  governments  have  been 
authorized  to  issue  NPDES  permits. 
Second,  few  CAFO  operations  are 
located  on  Tribal  lands.  Accordingly, 
the  requirements  of  Executive  Order 
13175  do  not  apply  to  this  rule. 

Although  Executive  Order  13175  does 
not  apply  to  this  rule,  EPA  has  briefed 
Tribal  communities  about  this 
rulemaking  at  the  National 
Environmental  Justice  Advisory 
Committee  meeting  in  Atlanta,  Georgia 
in  June,  2000  and  through  notices  in 
Tribal  publications.  In  addition.  EPA 
Regional  Offices  discussed  this 
rulemaking  with  the  Tribes  in  their 
regions. 

During  the  public  comment  period, 
the  Agency  received  no  comments  from 
Tribes  or  comments  relating  to  tribal 
issues. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  subject  to  Executive 
Order  13045  because  it  is  an 
economically  regulatory  action  as 


defined  by  Executive  Order  12066,  and 
we  believe  that  the  environmental 
health  or  safety  risk  addressed  by  this 
action  may  have  a  disproportionate 
effect  on  children.  Accordingly,  we  have 
evaluated  the  environmental  health  or 
safety  effects  of  increased  nutrients, 
pathogens,  and  metals  in  surface  water 
on  children.  The  results  of  this 
evaluation  are  contained  in  the 
proposed  Environmental  Assessment, 
which  is  part  of  the  public  record  for 
this  final  rule. 

EPA  has  established  a  maximum 
contaminate  level  for  nitrates  in 
drinking  water  at  10  micrograms/liter. 
There  is  some  evidence  that  infants 
under  the  age  of  six  months  may  be  at 
risk  from  methemoglobinemia  caused  by 
nitrates  in  private  drinking  water  wells 
when  ingesting  water  at  nitrate  levels 
higher  than  10  micrograms/liter.  The 
Agency  has  estimated  the  reduction  in 
the  number  of  households  that  will  be 
exposed  to  drinking  water  with  nitrate 
levels  above  10  micrograms/liter  in 
Chapter  8  of  the  Benefits  Assessment 
(noting  that  the  Agency  does  not  have 
information  on  the  number  of 
households  exposed  to  nitrates  that  also 
have  infants).  The  Agency  estimates  that 
there  are  approximately  13.5  million 
households  with  drinking  water  wells  in 
counties  with  animal  feeding 
operations.  Of  these,  the  Agency 
estimates  that  approximately  1.3  million 
households  are*  exposed  to  nitrate  levels 
above  10  micrograms/liter.  The  Agency 
further  estimates  that  approximately 
112.000  households  would  have  their 
nitrate  levels  brought  below  10 
micrograms/liter  under  the 
requirements  of  this  final  rule.  The 
Agency  estimates  that  options  more 
stringent  than  these  would  provide  only 
small  incremental  changes,  in  pollutant 
loadmgs  to  groundwater  [see  the 
Technical  Development  Document).  The 
Agency  therefore  does  not  believe  that 
requirements  more  stringent  than  these 
in  the  rule  would  provide  meaningful 
additional  protection  of  children's 
health  risks  fi-om  methemoglobinemia. 

The  Agency  received  no  comments  on 
the  impacts  to  children's  health. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
EPA  has  concluded  that  this  rule  is  not 
likely  to  have  any  adverse  energy 


effects.  While  there  will  be  a  minor 
increase  in  energy  use  from  increased 
hauling  of  manure  to  offsite  locations. 
EPA  has  estimated  the  increased  fuel 
usage  associated  with  transporting 
manure,  litter,  and  other  process 
wastewaters  off  site  is  approximately 
423,000  barrels  annually  for  all  CAFOs. 
EPA  does  not  believe  that  this  will  have 
a  significant  impact  on  the  energy 
supply. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  (Pub  L.  104-113  section 
12(d),  15  U.S.C.  272  note)  directs  EPA 
to  use  volimtary  consensus  standards  in 
its  regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  involve  the  use 
of  technical  standards.  In  this 
rulemakirtg,  EPA  has  developed 
regulatory  standards  for  controlling 
pollutant  discharges  from  permitted 
CAFOs  based  on  its  expertise, 
professional  judgment,  and  the 
extensive  record  developed,  in  part, 
through  the  APA's  notice  and  comment 
process.  While  we  identified  the 
American  National  Standards  for  Good 
Environmental  Livestock  Production 
Practices,  developed  by  the  National 
Pork  Producers  Council  and  certified  by 
ANSI  as  an  American  National  Standard 
on  February  20,  2002  (GELPP  0001- 
2002; 0002-2002;  0003-2002;  0004- 
2002;  0005-2002),  and  a  commenter  has 
identified  ANSI/ASCE  7-98,  a  separate 
voluntary  consensus  standard,  as  being 
potentially  applicable,  we  have  decided 
not  to  use  them  in  this  rulemaking.  The 
use  of  these  voluntary  consensus 
standard  would  have  been  impractical 
because  EPA's  rule  establishes  a 
regulatory  framework  in  which 
decisions  as  to  what  specific  best 
management  practices  must  be  applied 
at  individual  animal  feeding  operations 
is  generally  left  to  the  State  in  the 
exercise  of  its  authority  to  issue  NPDES 
[>ermits.  In  issuing  permits,  States  may 
consider  these  ANSI-certified  standards 
and  include,  or  not  include,  various 
elements  as  they  may  deem  appropriate. 
It  would  not  have  been  consistent  with 
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EPA's  design  for  this  rule  to  adopt  these 
ANSI-certified  standards  as  national 
minimum  requirements  for  all  States  to 
incorporate  into  all  permits  for  covered 
animal  feeding  operations.  EPA  received 
a  number  of  comments  suggesting  that 
EPA  should  specifically  include  the 
GELPPs  and  ANSI/ASCE  7-98  as 
authorized  alternative  management 
standards  in  die  final  CAFO  rule.  EPA 
decided  not  to  do  so  for  the  reasons 
discussed/above. 

In  ai^y  event,  it  is  important  to  note 
that  th^  standards  set  out  in  this  rule 
may  be  better  characterized  as 
representing  regulatory  decisions  EPA  is 
directed  to  make  by  the  Clean  Water 
Act,  rather  than  as  "technical 
standards".  Consistent  with  Section  6(c) 
of  OMB  Circular  A-119,  EPA  would  not 
be  obliged  to  consider  the  use  of 
voluntary  consensus  standards  as 
possible  alternatives  to  the  regulatory 
standards  being  adopted. 

It  should  be  noted  that  the  effluent 
guideline  rule  (40  CFR  412)  provides  for 
voluntary  alternative  performance 
standards  developed  and  applied  in 
NPDES  permits  on  a  site-specific  basis. 
CAFOs  that  voluntarily  develop  and 
adopt  such  performance  standards  in 
their  NPDES  permits  may  need  to  use 
previously  approved  technical 


standards  to  analyze  for  some  or  all»of 
the  following  pollutants:  nitrogen, 
phosphorus,  BOD,  and  TSS.  Consensus 
standards  have  already  been 
promulgated  in  tables  at  40  CFR  136.3 
for  measurement  of  all  of  these  analytes. 
Further,  the  rule  specifically  provides 
that  the  determination  of  land 
application  rates  for  maniue  is  to  be 
done  in  accordance  with  technical 
standards  established  by  the  State.  In 
establishing  such  standards,  States  may 
rely  on  standards  already  established  by 
USDA  or  other  existing  standards  or 
may  develop  new  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

In  implementing  the  requirements  of 
the  Enviroiunental  Justice  Executive 
Order,  EPA  reviews  the  environmental 
effects  of  major  federal  actions 
significantly  affecting  the  quality  of  the 
hiunan  environment.  For  such  actions, 
EPA  reviewers  focus  on  the  spatial 
distribution  of  human  health,  social  and 
economic  effects  to  ensure  that  agency 
decisionmakers  are  aware  of  the  extent 
to  which  those  impacts  fall 
disproportionately  on  covered 
communities.  EPA  has  determined  that 
this  rulemaking  is  a  major  federal 


action.  However,  the  Agency  does  not 
believe  this  rulemaking  will  have  a 
disproportionate  effect  on  minority  or 
low-income  communities.-  The  proposed 
regulations  will  reduce  the  negative 
effects  of  CAFO  waste  in  the  nation's 
waters  to  benefit  all  of  society, 
including  minority  communities. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5. 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule  can 
not  take  affect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
will  be  effective  April  14,  2003.  This 
action  is  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

BILLING  CODE  G560-50-P 
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APPENDIX  -  FORM  2B 

Fomi  ApprovM 

OMB  No,  204O-O2S( 

Approval  expires  12-IS-O! 

1 
1 

EPA  I.D.  NUMBER  (copy  fnm  llcm  1  of  Form  1) 

• 

■ 

.      FORM 

2B 

NPDES 

US  ENVIRONMENTAL  PROTEC 1  lUN  AGENCY 
E p  A                                        APPLICATIONS  FOR  PERMIT  TO  DISCHARGE  WASTEWATER 

CONCENTRATED  ANIMAL  FEEDING  OPERATIONS  AND  AQUATIC  ANIMAL  PRODUCTION 

FACILITIES 

1.    GENERAL  INFORMATION            Applying  for;  Individual  Permit  D    Coverage  Under  General  Permit  D 

A  TYPE  OF  BUSINESS 

B    CONTACT  INFORMATION 

C    FACILITY 
OPERATION  STATUS 

Q   1   Concentrated  Animal  Feeding 
Operation  (complete  items  B,  C. 
D,  and  Section  II) 

Q  2  Concentrated  Aquatic  Animal 
Production  Facility  (complete 
items  B,  C,  and  section  III) 

Own« 
Opera 
Teleph 
Addre 
Facsin 
City: 

/or 

or  Name: 

Q  I  Existing  Facility 
Q  2  Proposed  Facility 

• 

• 

one;  (             ) 

ss; 

Ilk:  (               ) 

State; 

Zip  Code 

r 

A    FACILITY  INFORMATION 

Name;                                                      -                                     Telephone;  (              ) 
Address;                                                                                               Facsimile;    (              ) 
Citv;                                                                   State;                                Zip  Code 

County; 

If  contract  operation;  Name  of  Integrator 
Address  of  Integrate 

Latitude; 

Longitude; 

- 

)r; 

II.  CONCtNTR/\TED  ANIMAL  FEEDING  OPERATION  CHARACTERISTICS 

A  TYPE  AND  NUMBER  OF  ANIMALS 

B  Manure,  Litter  and/or  Wastewater  Production  and  Use 

• 

2  ANIMALS 

a)  How  much  manure,  litter  and  wastewater  is  generated 
annoally  by  the  facility?               tons 

gallons 

b)  If  land  applied  how  many  acres  of  land  under  the 
control  of  the  applicant  are  available  for  applying  the 

1  TYPE 

NO  IN  OPEN 
CONFINEMENT 

NO  HOUSED 
UNDER  ROOF 

Q  Mature  Dairy  Cows 

CAFOs  manure/1  itter/was 
acres 
c)    How  many  tons  of  manun 

cwaicr.' 

:  or  litter,  or  gallons  of 

Q  Dairy  Heifers 

■ 

waste-water  produced  by  ine  i^atu  win  dc 
transferred  annually  to  other  persons?  tons/gallons 
(circle  one) 

•            , 

□   Veal  Calves 

^^^^^■jj^^H 

Q  Cattle  (not  dairy  or 
veal) 

^^^^^^^^^1 

Q  Swine  (55  lb  or  over) 

^^^^^^^^^^^^^^^H 

Q  Swine  (under  55  lb  ) 

^^^^^^^^^H 

□  Horses 

^^^^^^^^^H 

Q   Sheep  <or  Lambs 

mm 

1 

^^^^1 

Fofm  Approved 
OMB  No.  204(M)2SO 
Approval  expim  12-15-0} 


Q  Turkeys 

^^■^H 

□  Chickens  (Broilers) 

^^^^^^1 

□  Chickens  (Layers) 

^^^^^H 

□  Ducks  ■ 

, 

□  Other 
Specify 

3.  TOTAL  ANIMALS 

C   □  TOPOGRAPHIC  MAP 

D   TYPE  OF  CONTAINMENT,  STORAGE  AND  CAPACITY 

1 ,  Type  of  ConUinment 

Total  Capacity  (in  gallons) 

^1 

Q       Lagoon 

Q       Holding  Pond 

Q       Evaporation  Pond 

Q       Other:  Specifv 

2  Rfporl  the  total  ni'mh^rnf  acres  contributing  drainage:                         «cres 

3.  Type  of  Storage 

Total  Number,  of 
Days 

Total  Capacity 
(galkxis/tons) 

1 

Q       Anaerobic  Lagoon 

Q       Storage  Lagoon 

□       Evaporation  Pond 

□       Aboveground  Storage  Tanks 

□       Bclowground  Storage  Tanks 

• 

a       Roofed  Storage  Shed 

□       Concrete  Pad 

Q       Impervious  Soil  Pad 

Q       Other:  Specify 

EPA  Form  3510-28(12-02) 


EPA  Fonn  3510-28  (12-02) 


7262  Federal  Register /Vol.  68,  No.  29  /  Wednesday,  February  12,  2003 /Rules  and  Regulations 


Fonii  Approv«d 

OMB  No.  2O4O-O2S0 

Approval  expires  1 2- 1 S-OS 


E    NUTRIENT  MANAGEMENT  PLAN 

A    Has  a  nutrient  management  plan  been  developed?    D  Yes    D  No 

B     Is  a  nutrient  management  plan  being  implemented  for  the  facility?  D  Yes    D  No 

C    Ifno,  when  will  the  nutrient  management  plan  be  developed?  Date:  

D.   The  date  ofthe  last  review  or  revision  ofthe  nutrient  management  plan.  Date:  


E    If  not  land  applying,  describe  alternative  usc(s)  of  manure,  litter  and  or  wastewater: 


F     LAND  APPLICATION  BEST  MANAGEMENT  PRACTICES 

Please  check  any  ofthe  following  best  management  practices  that  are  being  implemented  at  the  facility  to  control  runoff  and 
protect  water  quality: 

Q  Buffers     Q  Setbacks     Q  Conservation  tillage     Q  Constructed  wetlands     Q  InfilUation  field     Q  Grass  filter 
Q  Terrace 


III.  CONCENTRATED  AQUATIC  ANIMAL  PRODUCTION  FACILITY  CHARACTERISTICS 


A.   For  each  outfall  give  the  maximum  daily  flow,  maximum 
30-  day  flow,  and  the  long-term  average  flow 


I.  Outfall 
No. 


2.  Flow  (gallons  per  day) 


Maximum. 
Daily 


Maximum 
30  Day 


Long  Term 
Average 


B    Indicate  the  total  number  of  ponds,  raceways,  and  similar 
structures  in  your  facility. 


I .  Ponds 


2.  Raceways 


3.  Other 


C.  Provide  the  name  of  the  receiving  water  and  the  source  of 
water  used  by  your  facility. 


I .  Receiving  Water 


2  Water  Source 


D.  List  the  species  offish  or  aquatic  animals  held  and  fed  at  your  facility  For  each  species,  give  the  total  weight  produced  by 
your  facility  per  year  in  pounds  of  harvestablc  weight,  and  also  give  the  maximum  weight  present  at  any  one  time. , 


I .  Cold  Water  Species 


a.  Species 


b  Harvesuble  Weight 
{pounds) 


(1) 
Total  Yearly 


(2) 
Maximum 


E.    Report  the  total  pounds  of  food  during  the  calendar  month 
of  maximum  feeding. 


2.  Warm  Water  Species 


a.  Species 


1.  Month 


b  Harvestable  Weight 
(pounds) 


(1) 
Total  Yearly 


(2) 
Maximum 


2.  Pounds  of  Food 


EPA  Fom  3510-28(12-02) 
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Fofm  Approved 

OMB  No.  2040-0250 

Approval  expires  12-15-05 


IV.  CERTIFICATION 


/  cerlifii  under  penally  of  law  that  I  have  personally  examined  and  am  familiar  with  the  information  submitted  m  this  application 
and  all  allachmenis  and  thai,  based  on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining  the  information.  I 
believe  that  the  information  is  true  accurate  and  complete,  lam  aware  that  there  are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine  and  imprisonment. 


A.  Name  and  Official  Title  (print  or  type) 


C.  Signature 


B    Phone  No  (       ) 


D.  Date  Signed 
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Approval  expires  I2-I5-05 


INSTRUCTIONS 


GENERAL 

Tlus  form  must  be  conplcted  by  all  applicaalt  wko  check  "yes"  t« 

Ilea  ll-B  ia  Form  I.  Not  all  animal  reeding  operations  or  fish  farms  are 

required  to  obtain  NPDES  permits    Exclusions  are  based  on  size    See 

the  descnplion  of  these  statutory  and  regulatory  exclusions  in  the  G^nenl 

Instructions  that  accompany  Form  I 

For  aquatic  animal  production  facilities,  the  size  cutoffs  are  based  on 

whether  the  species  are  warm  water  or  cold  water,  on  the  production 

weight  per  year  in  harvestable  pounds,  and  on  the  amount  of  feeding  in 

pounds  of  food  {Jur  cold  water  «/)ec/<?v)    Also,  facilities  which  discharge 

less  than  30  days  per  year,  or  only  during  penods  of  excess  runoff  (/«r 

warm  water  fish)  are  not  required  to  have  a  permit 

Refer  to  the  Form  I  instructions  to  determine  where  to  file  this  form. 

Itcal-A 

See  the  note  above  and  the  General  Instructions  which  accompany  Fonn 

I  to  be  sure  that  your  facility  is  a  "concentrated  animal  feeding 

operation"  (CAf  O) 

Itcai  l-B 

Use  this  space  to  give  owner/operator  contact  information.. 

item  l-C 

Check  "proposed"  if  your  facility  is  not  now  in  operation  or  is  expanduig 

to  meet  the  definition  of  a  CAFO  m  accordance  with  the  information 

found  in  the  General  Instructions  that  accompany  Form  I 

Itcn  l-D 

Use  this  space  to  give  a  complete  legal  descnplion  of  your  facility's 

location  mcluding  name,  address,  and  lalitude/kmgiiude    Also,  the  if  a 

contract  grower,  the  naiiK  and  address  of  the  integrator 

item  if 

Supply  all  information  in  Item  II  ifyou  checked  (I)  in  item  l-A 

Hem  I  l-A 

Give  the  maximum  number  of  each  type  of  animal  in  open  confinement  or 

housed  under  roof  (either  partially  or  totally)  which  are  held  at  your 

facility  for  a  total  of  45  days  or  more  in  any  12  month  period.  Provide  the 

total  number  of  animals  confined  at  the  facility  • 

Item  II-B 

Provide  the  total  amount  of  manure,  litter  and  wastewater  generated 

annually  by  the  facility    Identify  if  manure,  litter  and  wastewater 

generated  by  the  facility  is  to  be  land  applied  and  the  number  of  acres, 

under  the  control  of  the  CAFO  operator,  suitable  for  land  application    If 

the  answer  to  question  3  is  yes.  provide  the  estimated  annual  quantity  of 

nuKiure,  liner  and  wastewater  that  the  applicant  plans  to  transfer  ofT-site 

Itcmll-C 

Check  this  box  if  you  have  submitted  a  topographic  map  of  the    - 

geographic  area  in  which  the  CAFO  is  k>cated  showing  the  specific 

kication  of  the  production  ana. 


Item  ll-D 

1  Provide  information  on  the  type  of  containment  and  the  capacity  of  the 
containment  structure  (s) 

2  The  number  of  acres  that  are  drained  and  collected  in  the  contaiiunent 
structure  (s). 

3  Identify  the  type  of  storage  for  the  manure,  litter  and/or  wastewUer. 
Give  the  capacity  of  this  storage  in  days  and  gallons  or  tons 

Item  ll-E 

Provide  information  concerning  the  status  of  the  development  and 

implementalion  of  a  nutrient  management  plan  for  the  facility    In  those 

cases  where  the  nutnent  management  plan  has  not  been  completed, 

provide  an  estimated  dale  of  developmeni  and  implementation    If  not 

land  4)plying,  descnbe  the  alternative  uses  of  the  manure,  litter  and 

wastewater  (eg.  composting,  pelletizing,  energy  generation,  etc.) 

Item  ll-F 

Check  any  of  the  identified  conservation  practices  that  are  being 

implemented  at  the  facility  to  control  runoff  and  protect  water  quality. 

Hem  III 

Supply  all  infotmation  m  Item  lll-if  you  checked  (2)  in  Item  l-A 

llcm  lll-A 

Outfalls  should  be  numbered  to  correspond  with  the  map  submitted  in 

Item  XI  of  Form  I    Values  given  for  flow  should  be  representative  of 

your  normal  operation   The  maximum  daily  flow  is  the  maximum 

measured  flow  occurring  over  a  calendar  day    The  maximum  30-day 

flow  is  the  average  of  measured  daily  flow  over  the  calendar  month  of 

highest  flow    The  long-term  average  flow  is  the  average  of  measure  daily 

flows  over  a  calendar  year 

item  iil-B 

Give  the  total  number  of  discrete  ponds  or  raceways  in  your  facility 

Under  "other,"  give  a  descriptive  name  of  any  structure  which  is  not  a 

pond  or  a  raceway  but  which  results  in  discharge  to  waters  of  the  United 

Stales 

Ilea  lll-C 

Use  names  for  receiving  water  and  source  of  water  which  correspond  to 

the  map  submitted  in  Item  XI  of  Form  I 

item  lll-D 

The  names  of  fish  species  shouM  be  proper,  common,  or  scientific  names 

as  given  m  special  Publication  No  6  of  the  American  Fisheries  Society 

"A  Ust  of  Common  and  Scientific  Names  of  Fishes  fnsm  the  Umted 

States  and  Canada  "  The  values  given  for  total  waght  produced  by  your 

facility  per  year  and  the  maximum  weight  present  at  any  one  time  should 

be  representative  of  your  notmal  operation. 

Item  lll-E 

The  value  given  for  maxunum  monthly  pounds  of  food  should  be 

representative  of  your  normal  operation. 

item  IV 

The  Clean  Water  Act  provides  for  severe  penalties  for  submittmg  £ilse 

uifoimation  on  this  application  form 

Section  309(CX2)  of  the  Oean  Water  Act  provides  that  "Any  person 

who  knowmgly  makes  any  Use  statement,  representation,  or  cettificatioa 

m  any  application,  shall  upon  conviction,  be  punished  by  a  fine  of  no 

more  thai  SIO,000  or  by  nnpnsonfnent  for  not  more  than  six  months,  or 

bolh" 


Federal  refitlatiMS  require  tlw  certificalioa  to  be  signed  as  fMlows: 

A.  For  corporation,  by  a  pnncipal  executive  officer  of  at  least  the  level 
of  vice  presidenl 

B.  For  a  pmtaership  or  sole  propnelonlup,  by  a  general  partner  or  the 
propnetor,  respectively,  or 

C.  For  a  mumcipality.  Stale,  Federal,  or  odier  public  CKiUty,  by  either 
a  prmcipal  executive  officer  or  ranking  elected  official. 


Paper  Rcductiwi  Act  Notice 

The  Public  repcrliaf  burden  for  tius  colicctton  of  inform itian 
cstimalcd  lo  average  4  hours  per  rciponse.  The  cntinuiti  incindti 
lime  for  rtvicwiag  instraction*,  searching  existinf  data  ionrwi, 


itvitnhn  the  csBtttian  of  Infcnnation.  Sond  commtnts  regarding 
the  hnrdca  tMault  or  any  other  aspect  of  this  coNoetion  of 
tefsntsatiMi  W  the  chief,  laforaalian  Policy  Branch  (PM-229). 
U.S.  Eavironascntol  Protection  Agency,  1200  Pcnnsytvaata  Aiiaai, 
N.W.,  Washington,  D.C,  M4M,  and  the  Office  of  iafarasatien  and 
Rcgnialory  Affairs,  Office  of  Msnsgrmmt  and  Bndftt,  Wa 
DC.  20S03,  marked  Attention:  Desk  Officer  tar  EPA. 


EPA  Form  3SIO-2B  (12-02) 


List  of  Subjects 

40  CFR  Part  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Parts  122  and  123 

Administrative  practice  and 
procedure,  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  412 

Feedlots,  Livestock,  Waste  treatment 
and  disposal,  Water  pollution  control. 

Dated:  December  15,  2002. 
Chinstine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  for  part  9  continues 
to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S,C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314, 1318, 
1321,  1326,  1330,  1342,  1344,  1345(d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g-l,  300g-2v  300g- 
3,  300g-4,  300g-5,  300g-6,  300J-1,  300J-2, 
300J-3,  300J-4,  300J-9,  1857  et  seq.,  6901- 
6992k,  7401-7671q.  7542,  9601-9657, 11023, 
11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  entries  in  numerical  order  under 
the  indicated  heading  and  a  new 
heading  and  entries  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  control 
No. 


EPA  Administered  Permit  Programs:  The 
National  Pollutant  Discharge  Eliminatictn 
System 

«        ■     •  •  •  • 

122.21(f) .'.       2040-0250 

122.23(i) 2040-0250 

«  «  •  •  • 

122.28(b)  2040-0250 

•  •    .  *  *  * 

122.42(e)  2040-0250 


BILUNa  CODE  66aO-60-C 


Feedlots  Point  Source  Category 

412  31-412.37  

2040-0250 

412  41-412  47  

2040-0250 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1,  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Amend  §  122.21  by  adding  a 
sentence  to  the  end  of  paragraph  (a)(1) 
and  revising  paragraph  (i)(l)  to  read  as 
follows: 

§  122^1    Application  for  a  permK 
(applicable  to  State  programs,  see  §  123^). 

(a)*   *   * 

(1)  *  *  *  All  concentrated  animal 
feeding  operations  have  a  duty  to  seek 
coverage  under  an  NPDES  permit,  as 
described  in  §  122.23(d). 
***** 

(i)*  *  * 

(1)  For  concentrated  animal  feeding 
operations: 

(i)  The  name  of  the  owner  or  operator; 

(ii)  The  facility  location  and  mailing 
addresses; 

(iii)  Latitude  and  longitude  of  the 
production  area  (entrance  to  production 
area); 

(iv)  A  topographic  map  of  the 
geographic  area  in  which  the  CAFO  is 
located  showing  the  specific  location  of 
the  produc:tion  area,  in  lieu  of  the 
requirements  of  paragraph  (f)(7)  of  this 
section; 

(v)  Specific  information  about  the 
niunber  and  type  of  animals,  whether  in 
open  confinement  or  housed  under  roof 
(beef  cattle,  broilers,  layers,  swine 
weighing  55  poimds  or  more,  swine 
weighing  less  than  55  pounds,  matvue 
dairy  cows,  dairy  heifers,  veal  calves, 
sheep  and  lambs,  horses,  ducks,  tiukeys, 
other); 

(vi)  The  type  of  contaiiunent  and 
storage  (anaerobic  lagoon,  roofed  storage 
shed,  storage  ponds,  imderfloor  pits, 
above  groimd  storage  tanks,  below 
ground  storage  tanks,  concrete  pad, 
impervious  soil  pad,  other)  and  total 
capacity  for  manure,  litter,  and  process 
wastewater  storage(tons/gallons); 

(vii)  The  total  number  of  acres  under 
control  of  the  applicant  available  for 
land  application  of  manure,  litter,  or 
process  wastewater; 

(viii)  Estimated  amounts  of  manure, 
litter,  and  process  wastewater  generated 
per  year  (tons/gallons); 

(ix)  Estimated  amoimts  of  manure, 
litter  and  process  wastewater  transferred 
to  other  persons  per  year  (tons/gallons); 
and 

(x)  For  CAFOs  that  must  seek 
coverage  under  a  permit  after  December 
31,  2006,  certification  that  a  nutrient 


management  plan  has  been  completed 
and  will  be  implemented  upon  the  date 
of  permit  coverage. 

***** 

3.  Section  122.23  is  revised  to  read  as 
follows: 

§122.23  Concentrated  animal  feeding 
operations  (applicable  to  State  NPDES 
programs,  see  §  123.25). 

(a)  Permit  requirement  for  CAFOs. 
Concentrated  animal  feeding  operations, 
as  defined  in  paragraph  (b)  of  this 
section,  are  point  sources  that  require 
NPDES  permits  for  discharges  or 
potential  discharges.  Once  an  operation 
is  defined  as  a  CAFO.  the  NPDES 
requirements  for  CAFOs  apply  with 
respect  to  all  animals  in  confinement  at 
the  operation  and  all  maniue,  litter  apd 
process  wastewater  gen^ated  by  those 
animals  or  the  production  of  those 
animals,  regardless  of  the  type  of 
animal. 

(b)  Definitions  applicable  to  this 
section:  ^ 

(1)  Animal  feeding  operation  ("AFO") 
means  a  lot  or  facility  (other  than  an 
aquatic  animal  production  facility) 
where  the  following  conditions  are  met: 

(i)  Animals  (other  than  aquatic 
animals)  have  been,  are,  or  will  be 
stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12-month  period,  and 

(ii)  Crops,  vegetation,  forage  growth, 
or  post-harvest  residues  are  not 
sustained  in  the  normal  growing  season  ■ 
over  any  portion  of  the  lot  or  facility. 

(2)  Concentrated  animal  feeding 
operation  ("CAFO")  means  an  AFO  that 
is  defined  as  a  Large  CAFO  or  as  a 
Mediiun  CAFO  by  the  terms  of  this 
paragraph,  or  that  is  designated  as  a 
CAFO  in  accordance  with  paragraph  (c) 
of  this  section.  Two  or  more  AFOs 
under  common  ownership  are 
considered  to  be  a  single  AFO  for  the 
purpioses  of  determining  the  number  of 
animals  at  an  operation,  if  they  adjoin 
each  other  or  if  thfey  use  a  common  area 
or  system  for  the  disposal  of  wastes, 

(3)  The  term  land  application  area 
means  land  under  the  control  of  an  AFO 
owner  or  operator,  whether  it  is  owned, 
rented,  or  leased,  to  which  manure, 
litter  or  process  wastewater  from  the 
production  area  is  or  may  be  applied. 

(4)  Large  concentrated  animal  feeding 
operation  ("Large  CAFO").  An  AFO  is 
defined  as  a  Large  CAFO  if  it  stables  or 
confines  as  many  as  or  more  than  the 
numbers  of  animals  specified  in  any  of 
the  following  categories: 

(i)  700  mature  dairy  cows,  whether 
milked  or  dry; 

(ii)  1,000  veal  calves; 

(iii)  1,000  catde  other  than  mature 
dairy  cows  or  veal  calves.  CatUe 
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includes  but  is  not  limited  to  heifers, 
steers,  bulls  and  cow/calf  pairs; 

(iv)  2,500  swine  each  weighing  55 
pounds  or  more; 

(v)  10,000  swine  each  weighing  less 
than  55  pounds; 

(vi)  500  horses; 

(vii)  10,000  sheep  or  lambs; 

(viii)  55.000  turkeys; 

(ix)  30.000  laying  hens  or  broilers,  if 
the  AFO  uses  a  liquid  manure  handling 
system; 

(x)  125,000  chickens  (other  than 
laying  hens),  if  the  AFO  uses  other  than 
a  liquid  manure  handling  system; 

(xi)  82,000  laying  hens,  if  the  AFO 
uses  other  than  a  liquid  manure 
handling  system; 

(xii)  30,000  ducks  (if  the  AFO  uses 
other  than  a  liquid  manure  handling 
system);  or 

(xiii)  5,000  ducks  (if  the  AFO  uses  a 
liquid  manure  handling  system). 

(5)  The  term  manure  is  defined  to 
include  manure,  bedding,  compost  and 
raw  materials  or  other  materials 
commingled  with  manure  or  set  aside 
for  disposal. 

(6)  Medium  concentrated  animal 
feeding  operation  ("Medimn  CAFO"). 
The  term  Medium  CAFO  includes  any 
AFO  with  the  type  and  number  of 
animals  that  fall  within  any  of  the 
ranges  listed  in  paragraph  (b)(6)(i)  of 
this  section  and  which  has  been  defined 
or  designated  as  a  CAFO.  An  AFO  is 
defined  as  a  Medium  CAFO  if: 

(i)  The  type  and  number  of  animals 
that  it  stables  or  confines  falls  within 
any  of  the  following  ranges: 

(A)  200  to  699  mature  dairy  cows, 
whether  milked  or  dry; 

(B)  300  to  999  veal  calves; 

(C)  300  to  999  cattle  other  than  mature 
dairy  cows  or  veal  calves.  Cattle 
includes  but  is  not  limited  to  heifers, 
steers,  bulls  and  cow/calf  pairs; 

(D)  750  to  2,499  swine  each  weighing 
55  pounds  or  more; 

(E)  3,000  to  9,999  swine  each 
weighing  less  than  55  pounds; 

(F)  150  to  499  horses; 

(G)  3,000  to  9,999  sheep  or  lambs;   - 
(H)  16.500  to  54,999  turkeys; 

(I)  9,000  to  29,999  laying  hens  or 
broilers,  if  the  AFO  uses  a  liquid 
manure  handling  system; 

(J)  37,500  to  124,999  chickens  (other 
than  laying  hens),  if  the  AFO  uses  other 
than  a  liquid  manure  handling  system; 

(K)  25,000  to  81.999  laying  hens,  if 
the  AFO  uses  other  than  a  liquid 
manure  handling  system; 

(L)  10,000  to  29.999  ducks  (if  the  AFO 
uses  other  than  a  liquid  manure 
handling  system);  or 

(M)  1,500  to  4.999  ducks  (if  the  AFO 
uses  a  liquid  manure  handling  system); 
and 


(ii)  Either  one  of  the  following 
conditions  are  met: 

(A)  Pollutants  are  discharged  into 
waters  of  the  United  States  through  a 
man-made  ditch,  flushing  system,  or 
other  similar  man-made  device;  or 

(B)  Pollutants  are  discharged  direcdy 
into  waters  of  the  United  States  which 
originate  outside  of  and  pass  over, 
across,  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  animals  confined  in  the  operation. 

(7)  Process  wastewater  means  water 
directly  or  indirectly  used  in  the 
operation  of  the  AFO  for  any  or  all  of 
the  following:  spillage  or  overflow  from 
animal  or  poultry  watering  systems; 
washing,  cleaning,  or  flushing  pens, 
bams,  manure  pits,  or  other  AFO 
facilities;  direct  contact  swimming, 
washing,  or  spray  cooling  of  animals;  or 
dust  control.  Process  wastewater  also 
includes  any  water  which  comes  into 
contact  with  any  raw  materials, 
products,  or  byproducts  including 
manure,  litter,  feed,  milk,  eggs  or 
bedding. 

(8)  Production  area  means  that  part  of 
an  AFO  that  includes  the  animal 
confinement  area,  the  maniu^  storage 
area,  the  raw  materials  storage  area,  and 
the  waste  containment  areas.  The 
animal  confinement  area  includes  but  is 
not  limited  to  open  lots,  housed  lots, 
feedlots,  confinement  houses,  stall 
bams,  fi-ee  stall  bams,  milkrooms, 
milking  centers,  cowyards.  barnyards, 
medication  pens,  walkers,  animal 
walkways,  and  stables.  The  manure 
storage  area  includes  but  is  not  limited 
to  lagoons,  runoff  ponds,  storage  sheds, 
stockpiles,  under  house  or  pit  storages, 
liquid  impoundments,  static  piles,  and 
composting  piles.  The  raw  materials 
storage  area  includes  but  is  not  limited 
to  feed  silos,  silage  bunkers,  and 
bedding  materials.  The  waste 
containment  area  includes  but  is  not 
limited  to  settling  basins,  and  areas 
within  berms  and  div^^ions  which 
separate  uncontaminated  storm  water. 
Also  included  in  the  definition  of 
production  area  is  any  egg  washing  or 
egg  processing  facility,  and  any  area 
used  in  the  storage,  handling,  treatment, 
or  disposal  of  mortalities. 

(9)  Small  concentrated  animal  feeding 
operation  ("Small  CAFO").  An  AFO 
that  is  designated  as  a  CAFO  and  is  not 

a  Medium  CAFO. 

(c)  How  may  an  AFO  be  designated  as 
a  CAFO?  The  appropriate  authority  [i.e.. 
State  Director  or  Regional 
Administrator,  or  both,  as  specified  in 
paragraph  (c)(1)  of  this  section)  may 
designate  any  AFO  as  a  CAFO  upon 
determining  that  it  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States. 


(1)  Who  may  designate? 

(i)  Approved  States.  In  States  that  are 
approved  or  authorized  by  EPA  under 
Part  123.  CAFO  designations  may  be 
made  by  the  State  Director.  The 
Regional  Administrator  may  also 
designate  CAFOs  in  approved  States, 
but  only  where  the  Regional 
Administrator  has  determined  that  one 
or  more  pollutants  in  the  AFO's 
discharge  contributes  to  an  impairment 
in  a  downstream  or  adjacent  State  or 
Indian  coimtry  water  that  is  impaired 
for  that  pollutant. 

(ii)  States  with  no  approved  program. 
The  Regional  Administrator  may 
designate  CAFOs  in  States  that  do  not 
have  an  approved  program  and  in 
Indian  country  where  no  entity  has 
expressly  demonstrated  authority  and 
has  been  expressly  authorized  by  EPA  to 
implement  the  NPDES  program. 

(2)  In  making  this  designation,  the 
State  Director  or  the  Regional 
Administrator  shall  consider  the 
following  factors: 

(i)  The  size  of  the  AFO  and  the 
amoimt  of  wastes  reaching  waters  of  the 
United  States; 

(ii)  The  location  of  the  AFO  relative 
to  waters  of  the  United  States; 
,     (iii)  The  means  of  conveyance  of 
animal  wastes  and  process  waste  waters 
into  waters  of  the  United  States; 

(iv)  The  slope,  vegetation,  rainfall, 
and  other  factors  affecting  the  likelihood 
or  firequency  of  discharge  of  animal 
wastes  manure  and  process  waste 
waters  into  waters  of  the  United  States; 
and 

(v)  Other  relevant  factors. 

(3)  No  AFO  shall  be  designated  under 
this  paragraph  unless  the  State  Director 
or  the  Regional  Administrator  has 
conducted  an  on-site  inspection  of  the 
operation  and  determined  that  the 
operation  should  and  could  be  regulated 
under  the  permit  program.  In  addition, 
no  AFO  with  numbers  of  animals  below 
those  established  in  paragraph  (b)(6)  of . 
this  section  may  be  designated  as  a 
CAFO  unless: 

(i)  Pollutants  are  discharged  into 
waters  of  the  United  States  through  a 
manmade  ditch,  flushing  system,  or 
other  similar  manmade  device;  or 

(ii)  Pollutants  are  discharged  directly 
into  waters  of  the  United  States  which 
originate  outside  of  the  facility  and  pass 
over,  across,  or  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  animals  confined  in  the  operation. 

(d)  Who  must  seek  coverage  under  an 
NPDESpermit? 

(1)  An  CAFO  owners  or  operators 
must  apply  for  a  permit.  All  CAFO 
owners  or  operators  must  seek  coverage 
imder  an  NPDES  permit,  except  as 
provided  in  paragraph  (d)(2)  of  this 
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section.  Specifically,  the  CAFO  owner 
or  operator  must  either  apply  for  an 
individual  NPDES  permit  or  submit  a 
notice  of  intent  for  coverage  imder  an 
NPDES  general  permit.  If  the  Director 
has  not  made  a  general  permit  available 
to  the  CAFO,  the  CAFO  owner  or 
operator  must  submit  an  application  for 
an  individual  permit  to  the  Director. 

(2)  Exception.  An  owner  or  operator 
of  a  Large  CAFO  does  not  need  to  seek 
coverage  under  an  NPDES  permit 
otherwise  required  by  this  section  once 
the  owner  or  operator  has  received  fttjm 
the  Director  notification  of  a 
determination  imder  paragraph  (f)  of 
this  section  that  the  CAFO  has  "no 
potential  to  discharge"  manure,  litter  or 
process  wastewater. 

(3)  Information  to  submit  with  permit 
application.  A  permit  application  for  an 
individual  permit  must  include  the 
information  specified  in  §  122.21.  A 
notice  of  intent  for  a  general  permit 
must  include  the  information  specified 
in  §§122.21  and  122.28. 

(e)  Land  application  discharges  from 
a  CAFO  are  subject  to  NPDES 
requirements.  The  discharge  of  manure, 
litter  or  process  wastewater  to  waters  of 
the  United  States  from  a  CAFO  as  a 
result  of  the  application  of  that  manure, 
litter  or  process  wastewater  by  the 
CAFO  to  land  areas  imder  its  control  is 
a  discharge  from  that  CAFO  subject  to 
NPDES  permit  requirements,  except 
where  it  is  an  agricultural  storm  water 
discharge  as  provided  in  33  U.S.C. 
1362(14).  For  purposes  of  this 
paragraph,  where  the  manure,  litter  or 
process  wastewater  has  been  applied  in 
accordance  with  site  specific  nutrient 
management  practices  that  ensure 
appropriate  agricultural  utilization  of 
the  nutrients  in  the  manure,  litter  or 
process  wastewater,  as  specified  in 

§  122.42(e)(l)(vi)-(ix).  a  precipitation- 
related  discharge  of  manure,  litter  or 
process  wastewater  from  land  areas 
under  the  control  of  a  CAFO  is  an 
agricultural  stormwater  discharge. 

(f)  "No  potential  to  discharge" 
determinations  for  Large  CAFOs. 

(1)  Determination  by  the  Director.  The 
Director,  upon  request,  may  make  a 
case-specific  determination  that  a  Large 
CAFO  has  "no  potential  to  discharge" 
pollutants  to  waters  of  the  United 
States.  In  making  this  determination,  the 
Director  must  consider  the  potential  for 
discharges  from  both  the  production 
area  and  any  land  application  areas.  The 
Director  must  also  consider  any  record  • 
of  prior  discharges  by  the  CAFO.  In  no 
case  may  the  CAFO  be  determined  to 
have  "no  potential  to  discharge"  if  it  has 
had  a  discharge  within  the  5  years  prior 
to  the  date  of  the  request  submitted 
under  paragraph  (f)(2)  of  this  section. 


For  purposes  of  this  section,  the  term 
"no  potential  to  discharge"  means  that 
there  is  no  potential  for  any  CAFO 
manure,  litter  or  process  wastewater  to 
be  added  to  waters  of  the  United  States 
under  any  circumstance  or  climatic 
condition.  A  determination  that  there  is 
"no  potential  to  discharge"  for  purposes 
of  this  section  only  relates  to  discharges 
of  manure,  litter  and  process  wastewater 
covered  by  this  section. 

(2)  Information  to  support  a  "no 
potential  to  discharge"  request.  In 
requesting  a  determination  of  "no 
potential  to  discharge,"  th*e  CAFO 
owner  or  operator  must  submit  any 
information  that  would  support  such  a 
determination,  writhin  the  time  fiame 
provided  by  the  Director  and  in 
accordance  with  paragraphs  (g)  and  (h) 
of  this  section.  Such  information  must 
include  all  of  the  information  specified 
in  §  122.21(f)  and  (i){l)(i)  through  (ix). 
The  Director  has  discretion  to  require 
additional  information  to  supplement 
the  request,  and  may  also  gather 
additional  information  through  on-site 
inspection  of  the  CAFO. 

(3)  Process  for  making  a  "no  potential 
to  discharge"  determination.  Before 
making  a  final  decision  to  grant  a  "no 
potential  to  discharge"  determination, 
the  Director  must  issue  a  notice  to  the 
public  stating  that  a  "no  potential  to 
discharge"  request  has  been  received. 
This  notice  must  be  accompanied  by  a 
fact  sheet  which  includes,  when 
applicable:  a  brief  description  of  the  ■ 
type  of  facility  or  activity  which  is  the 
subject  of  the  "no  potential  to 
discharge"  determination;  a  brief 
summary  of  the  factued  basis,  upon 
which  the  request  is  based,  for  granting 
the  "no  potential  to  discharge" 
determination;  and  a  description  of  the 
procedures  for  reaching  a  final  decision 
on  the  "no  potential  to  discharge" 
determination.  The  Director  must  base 
the  decision  to  grant  a  "no  potential  to 
discharge"  determination  on  the 
administrative  record,  which  includes 
all  information  submitted  in  support  of 
a  "no  potentisd  to  discharge" 
determination  and  any  other  supporting 
data  gathered  by  the  permitting 
authority.  The  Director  must  notify  any 
CAFO  seeking  a  "no  potential  to 
discharge"  determination  of  its  final 
determination  within  90  days  of 
receiving  the  request. 

(4)  What  is  the  deadline  for  requesting 
a  "no  potential  to  discharge" 
determination?  The  owner  or  operator 
must  request  a  "no  potential  to 
discharge"  determination  by  the 
applicable  permit  application  date 
specified  in  paragraph  (g)  of  this 
section.  If  the  Director's  final  decision  is 
to  deny  the  "no  potential  to  discharge" 


determination,  the  owner  or  operator 
must  seek  coverage  under  a  permit 
within  30  days  after  the  denial. 

(5)  The  "no  potential  to  discharge" 
determination  does  not  relieve  the 
CAFO  from  the  consequences  of  an 
actual  discharge.  Any  unpermitted 
CAFO  that  discharges  pollutants  into 
the  waters  of  the  United  States  is  in 
violation  of  the  Clean  Water  Act  even  if 
it  has  received  a  "no  potential  to 
discharge"  determination  from  the 
Director.  Any  CAFO  that  has  received  a 
determination  of  "no  potential  to 
discharge,"  but  who  anticipates  changes 
in  circiunstances  that  could  create  the 
potential  for  a  discharge,  should  contact 
the  Director,  and  apply  for  and  obtain 
permit  authorization  prior  to  the  change 
of  circumstances. 

(6)  The  Director  retains  authority  to 
require  a  permit.  Where  the  Director  has 
issued  a  determination  of  "no  potential 
to  discharge,"  the  Director  retains  the 
authority  to  subsequentiy  require 
NPDES  permit  coverage  if 
circumstances  at  the  facility  change,  if 
new  information  becomes  available,  or 
if  there  is  another  reason  for  the  Director 
to  determine  that  the  CAFO  has  a, 
potential  to  discharge. 

(g)  Mien  must  a  CAFO  seek  coverage 
under  an  NPDES  permit? 

(1)  Operations  defined  as  CAFOs  prior 
to  April  14.  2003.  For  operations  that  are 
defined  as  CAFOs  under  regulations 
that  are  in  effect  prior  to  April  14,  2003, 
the  owner  or  operator  must  have  or  seek 
to  obtain  coverage  under  an  NPDES 
permit  as  of  April  14,  2003,  and  comply 
with  all  applicable  NPDES 
requirements,  including  the  duty  to 
maintain  permit  coverage  in  accordance 
with  paragraph  (h)  of  this  section. 

(2)  Operations  defined  as  CAFOs  as  of 
April  14,  2003,  who  were  not  defined  as 
CAFOs  prior  to  that  date.  For  all 
CAFOs,  the  owner  or  operator  of  the 
CAFO  must  seek  to  obtain  coverage 
under  an  NPDES  permit  by  a  date 
specified  by  the  Director,  but  no  later 
than  Febraary  13,  2006. 

(3)  Operations  that  become  defined  as 
CAFOs  after  April  14,  2003,  but  which 
are  not  new  sources.  For  newly 
constmcted  AFOs  and  AFOs  that  make 
changes  to  their  operations  that  result  in 
becoming  defined  as  CAFOs  for  the  first 
time,  after  April  14,  2003.  but  are  not 
new  sources,  the  owner  or  operator 
must  seek  to  obtain  coverage  under  an 
NPDES  permit,  as  follows: 

(i)  For  newly  constructed  operations 
not  subject  to  effluent  limitations 
guidelines,  180  days  prior  to  the  time 
CAFO  commences  operation;  or 

(ii)  For  other  operations  (e.g., 
resulting  from  an  increase  in  the 
number  of  animals),  as  soon  as  possible. 
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but  no  later  than  90  days  after  becoming 
defined  as  a  CAFO;  except  that 

(iii)  If  an  operational  change  that 
makes  the  operation  a  CAFO  would  not 
have  made  it  a  CAFO  prior  to  April  14, 
2003,  the  operation  has  until  April  13, 
2006,  or  90  days  after  becoming  defined 
as  a  CAFO,  whichever  is  later. 

(4)  New  sources.  New  sources  must 
seek  to  obtain  coverage  under  a  permit 
at  least  180  days  prior  to  the  time  that 
the  CAFO  commences  operation. 

(5)  Operations  that  are  designated  as 
CAFOs.  For  operations  designated  as  a 
CAFO  in  accordance  with  paragraph  (c) 
of  this  section,  the  owner  or  operator 
must  seek  to  obtain  coverage  under  a 
permit  no  later  than  90  days  after 
receiving  notice  of  the  designation. 

(6)  No  potential  to  discharge. 
Notwithstanding  any  other  provision  of 
this  section,  a  CAFO  that  has  received 

a  "no  potential  to  discharge" 
determination  in  accordance  with 
paragraph  (f)  of  this  section  is  not 
required  to  seek  coverage  under  an 
NPDES  permit  that  would  otherwise  be 
required  by  this  section.  If 
circumstances  materially  change  at  a 
CAFO  that  has  received  a  NPTD 
determination,  such  that  the  CAFO  has 
a  potential  for  a  discharge,  the  CAFO 
has  a  duty  to  immediately  notify  the 
Director,  and  seek  coverage  under  an 
NPDES  permit  within  30  days  after  the 
change  in  circumstances. 

(h)  Duty  to  Maintain  Permit  Coverage. 
No  later  dian  180  days  before  the 
expiration  of  the  permit,  the  permittee 
must  submit  an  application  to  renew  its 
permit,  in  accordance  with  §  122.21(g). 
However,  the  permittee  need  not 
continue  to  seek  continued  permit 
coverage  or  reapply  for  a  permit  if: 

(1)  The  facility  has  ceased  operation 
or  is  no  longer  a  CAFO;  and 

(2)  The  permittee  has  demonstrated  to 
the  satisfaction  of  the  Director  that  there 
is  no  remaining  potential  for  a  discharge 
of  manure,  litter  or  associated  process 
wastewater  that  was  generated  while  the 
operation  was  a  CAFO,  other  than 
agricultiu'al  stormwater  from  land 
application  areas. 

4.  Section  122.28  is  amended  by 
adding  one  sentence  to  the  end  of 
paragraph  (b)(2)(ii)  to  read  as  follows: 

§  122.28    General  permits  (applicable  to 
State  NPDES  programs,  see  §  123.25). 

***** 

(b)*  *  * 

(2)*  *  • 

(ii)  *  *  *  Notices  of  intent  for  coverage 
under  a  general  permit  for  concentrated 
animal  feeding  operations  must  include 
the  information  specified  in 


§  122.21(i)(l),  including  a  topographic 
map. 

*  4         *  *  * 

5.  Section  122.42  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 22.42    Additional  conditions  applicable 
to  specified  categories  of  NPDES  permits 
(applicable  to  State  NPDES  programs,  see 
§123.25). 

***** 

(e)  Concentrated  animal  feeding 
operations  (CAFOs).  Any  permit  issued 
to  a  CAFO  must  include: 

(1)  Requirements  to  develop  and 
implement  a  nutrient  management  plan. 
At  a  minimum,  a  nutrient  management 
plan  must  include  best  management 
practices  and  procedures  necessary  to 
imprlement  applicable  effluent 
limitations  and  standards.  Permitted 
CAFOs  must  have  their  nutrient 
management  plans  developed  and 
implemented  by  December  31,  2006. 
CAFOs  that  seek  to  obtain  coverage 
under  a  permit  after  December  31,  2006 
must  have  a  nutrient  management  plan 
developed  and  implemented  upon  the 
date  of  permit  coverage.  The  nutrient 
management  plan  must,  to  the  extent 
applicable: 

(i)  Ensure  adequate  storage  of  manure, 
litter,  and  process  wastewater,  including 
procedures  to  ensure  proper  operation 
and  maintenance  of  the  storage 
facilities; 

(ii)  Ensure  proper  management  of 
mortalities  (i.e.,  dead  animals)  to  ensure 
that  they  are  not  disposed  of  in  a  liquid 
manure,  storm  water,  or  process 
wastewater  storage  or  treatment  system 
that  is  not  specifically  designed  to  treat 
animal  mortalities; 

(iii)  Ensure  that  clean  water  is 
diverted,  as  appropriate,  from  the 
production  area; 

(iv)  Prevent  direct  contact  of  confined 
animals  with  waters  of  the  United  , 
States; 

(v)  Ensiue  that  chemicals  and  other 
contaminants  handled  on-site  are  not 
disposed  of  in  any  manure,  litter, 
process  wastewater,  or  storm  water 
storage  or  treatment  system  unless 
specifically  designed  to  treat  such 
chemicals  and  other  contaminants; 

(vi)  Identify  appropriate  site  specific 
conservation  practices  to  be 
implemented,  including  as  appropriate 
buffers  or  equivalent  practices,  to 
control  runoff  of  pollutants  to  waters  of 
the  United  States; 

(vii)  Identify  protocols  for  appropriate 
testing  of  manure,  litter,  process 
wastewater,  and  soil; 

(viii)  Establish  protocols  to  land  apply 
manure,  litter  or  process  wastewater  in 
accordance  with  site  specific  nutrient 
management  practices  that  ensure  ' 


appropriate  agricultiual  utilization  of 
the  nutrients  in  the  manure,  litter  or 
process  wastewater;  and 

(ix)  Identify  specific  records  that  will 
be  maintained  to  document  the 
implementation  and  management  of  the 
minimum  elements  described  in 
paragraphs  {e){l)(i)  through  {e)(l){viii)  of 
this  section. 

(2)  Recordkeeping  requirements. 
(i)  The  permittee  must  create, 

maintain  for  five.years,  and  make 
available  to  the  Director,  upon  request, 
the  following  records: 

(A)  All  applicable  records  identified 
pursuant  paragraph  (e)(l)(ix)  of  this 
section; 

(B)  In  addition,  all  CAFOs  subject  to 
40  CFR  part  412  must  comply  with 
record  keeping  requirements  as 
specified  in  §  412.37(b)  and  (c)  and 

§  412.47(b)  and  (c). 

(ii)  A  copy  of  the  CAFO's  site-specific 
nutrient  management  plan  must  be 
maintained  on  site  and  made  available 
to  the  Director  upon  request. 

(3)  Requirements  relating  to  transfer 
of  manure  or  process  wastewater  to 
other  persons.  Prior  to  transferring 
manure,  litter  or  process  wastewater  to 
other  persons.  Large  CAFOs  must 
provide  the  recipient  of  the  manure, 
litter  or  process  wastewater  with  the 
most  current  nutrient  analysis.  The 
analysis  provided  must  be  consistent 
with  the  requirements  of  40  CFR  part 
412.  Large  (^AFOs  must  retain  for  five 
years  records  of  the  date,  recipient  name 
and  address,  and  approximate  amount 
of  manure,  litter  or  process  wastewater 
transferred  to  another  person. 

(4)  Annual  reporting  requirements  for 
CAFOs.  The  permittee  must  submit  an 
annual  report  to  the  Director.  The 
aimual  report  must  include: 

(i)  The  number  and  type  of  animals, 
whether  in  open  confinement  or  housed 
imder  roof  (beef  cattle,  broilers,  layers, 
swine  weighing  55  pounds  or  more, 
swine  weighing  less  than  55  pounds, 
mature  dairy  cows,  dairy  heifers,  veal 
calves,  sheep  and  lambs,  horses,  ducks, 
tiu-keys,  other); 

(ii)  Estimated  amount  of  total  manine, 
litter  and  process  wastewater  generated 
by  the  CAFO  in  the  previous  12  months 
(tons/gallons); 

(iii)  Estimated  amount  of  total 
manure,  litter  and  process  wastewater 
transferred  to  other  person  by  the  CAFO 
in  the  previous  12  months  (tons/ 
gallons); 

(iv)  Total  number  of  acres  for  land 
application  covered  by  the  nutrient 
management  plan  developed  in 
accordance  with  paragraph  (e)(1)  of  this 
section; 

(v)  Total  niunber  of  acres  under 
control  of  the  CAFO  that  were  used  for 
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land  application  of  manure,  litter  and 
process  wastewater  in  the  previous  12 
months; 

(vi)  Siunmary  of  all  manure,  litter  and 
process  wastewater  discharges  from  the 
production  area  that  have  occurred  in 
the  previous  12  months,  including  date, 
time,  and  approximate  volume;  and 

(vii)  A  statement  indicating  whether 
the  current  version  of  the  CAFO's 
nutrient  management  plan  was 
developed  or  approved  by  a  certified 
nutrient  management  planner. 

Appendix  B  to  Part  122  [Removed  and 
Reserved] 

6.  Remove  and  reserve  Appendix  B  to 
part  122. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Add  a  new  §  123.36  to  read  as 
follows: 

§123.36    Establishment  of  teclinical 
standards  for  concentrated  animal  feeding 
operations. 

If  the  State  has  not  already  established 
technical  standards  for  nutrient 
management  that  are  consistent  with  40 
CFR  412.4(c)(2).  the  Director  shall 
establish  such  standards  by  the  date 
specified  in  §  123.62(e). 

Part  412  is  revised  to  read  as  follows: 

PART  412— CONCENTRATkD  ANIMAL 
FEEDING  OPERATIONS  (C^FO)  POINT 
SOURCE  CATEGORY 

Sec. 

412.1  General 'applicability. 

412.2  General  definitions. 

412.3  General  pretreatment  standards. 

412.4  Best  management  practices  (BMPs) 
for  land  application  of  manure. 

Subpart  A— Horses  and  Sheep 

412.10  Applicability. 

412.11  (Reserved) 

412.12  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(OPT). 

412.13  Effluent  limitations  aUainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

412.14  [Reserved] 

412.15  New  source  performance  standards 
(NSPS). 

Subpart  B— Ducks 

412.20  Applicability. 

412.21  Special  definitions. 

412.22  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(EFT). 


412.23-412.24     [Reserved] 

412.25  New  source  performance  standards 
(NSPS). 

412.26  Pretreatment  standards  for  new- 
sources  (PSNS). 

Subpart  C— Dairy  Cows  and  Cattle  Other 
Ttuin  Veal  Calves 

412.30  Applicabihty. 

412.31  Specialized  definitions. 

412.32  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

412.33  Effluent  limitations  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

412.34  [Reserved] 

412.35  New  source  performance  standards 
(NSPS). 

412.36  [Reserved] 

412.37  Additional  measures. 

Subpart  D— Swine,  Poultry,  and  Veal  Calves 

412.40    Applicability. 
412.41-412.42    [Reserved] 

412.43  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

412.44  Effluent  limitations  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

412.45  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

412.46  New  source  performance  standards 
(NSPS). 

412.47  Additional  measures. 

Authority:  33  U.S.C.  1311, 1314, 1316, 
1317,1318,1342,1361. 

§  41 2.1    General  applicability. 

This  part  applies  to  manure,  litter, 
and/ or.  process  wastewater  discharges 
resulting  from  concentrated  animal 
feeding  operations  (CAFOs). 
Manufactiuing  and/or  agricultural 
activities  which  may  be  subject  to  this 
part  are  generally  reported  under  one  or 
more  of  the  following  Standard 
Industrial  Classification  (SIC)  codes:  SIC 
0211.  SIC  0213,  SIC  0214,  SIC  0241,  SIC 
0251,  SIC  0252,  SIC  0253,  SIC  0254,  SIC 
0259,  or  SIC  0272  (1987  SIC  Manual). 

§412^    General  definitions. 
As  used  in  this  part: 

(a)  The  general  definitions  and 
abbreviations  at  40  CFR  part  401  apply. 

(b)  Animal  Feeding  Operation  (AFO) 
and  Concentrated  Animal  Feeding 
Operation  (CAFO)  are  defined  at  40  CFR 
122.23. 

(c)  Fecal  coliform  means  the  bacterial 
count  (Parameter  1)  at  40  CFR  136.3  in 
Table  lA,  which  also  cites  the  approved 
methods  of  analysis. 

(d)  Process  wastewater  means  water 
directly  or  indirectly  used  in  the 


operation  of  the  CAFO  for  any  or  all  of 
the  following:  spillage  or  overflow  irom. 
animal  or  poultry  watering  systems; 
washing,  cleaning,  or  flushing  pens, 
bams,  manure  pits,  or  other  CAFO 
facilities;  direct  contact  swimming, 
washing,  or  spray  cooling  of  animals;  or 
dust  control.  Process  wastewater  also 
includes  any  water  which  comes  into 
contact  with  any  raw  materials, 
products,  or  byproducts  including 
manure,  litter,  feed,  milk,  eggs,  or 
bedding. 

(e)  Land  application  area  means  land 
under  the  control  of  an  AFO  owner  or 
operator,  whether  it  is  owned,  rented,  or 
leased,  to  which  manure,  litter,  or 
process  wastewater  fi-om  the  production 
area  is  or  may  be  applied. 

(f)  New  source  is  defined  at  40  CFR 
122.2.  New  source  criteria  are  defined  at 
40  CFR  122.29(b). 

(g)  Overflow  means  the  discharge  of 
manure  or  process  wastewater  resulting 
fium  the  filling  of  wastewater  or  manure 
storage  structures  beyond  the  point  at 
which  no  more  maniue,  process 
wastewater,  or  storm  water  can  be 
contained  by  the  structine. 

(h)  Production  area  means  that  part  of 
an  AFO  that  includes  the  animal 
confinement  area,  the  manure  stor^e 
area,  the  raw  materials  storage  area,  and 
the  waste  containment  areas.  The 
animal  confinement  area  includes  but  is 
not  limited  to  open  lots,  housed  lots, 
feedlots,  confinement  houses,  stall 
bams,  free  stall  bams,  milkrooms, 
milking  centers,  cowyards,  barnyards, 
medication  pens,  walkers,  animal 
walkways,  and  stables.  The  manure    • 
storage  area  includes  but  is  not  limited 
to  lagoons,  runoff  ponds,  storage  sheds, 
stockpiles,  under  house  or  pit  storages, 
liquid  impoundments,  static  piles,  and 
composting  piles.  The  raw  materials 
storage  area  includes  but  is  not  limited 
to  feed  silos,  silage  bunkers,  and 
bedding  materials.  The  waste 
containment  area  includes  but  is  not 
limited  to  settling  basins,  and  areas 
within  berms  and  diversions  which 
separate  uncontaminated  storm  water. 
Also  included  in  the  definition  of 
production  area  is  any  egg  washing  or 
egg  processing  facility,  and  any  area 
used  in  the  storage,  handling,  treatment, 
or  disposal  of  mortalities. 

(i)  Ten  (lO)-year,  24-hour  rainfall 
event.  25-y^ar,  24-hour  rainfall  event,    . 
and  100-year.  24-hour  rainfall  event     * 
,  mean  precipitation  events  with  a 
probable  recurrence  interval  of  once  in 
ten  years,  or  twenty  five  years,  or  one 
hundred  years,  respectively,  as  defined 
by  the  National  Weather  Service  in 
Technical  Paper  No.  40,  "Rainfall 
Frequency  Atlas  of  the  United  States." 
May.  1961.  or  equivalent  regional  or 
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State  rainfall  probability  information 
developed  from  this  som-ce. 

(j)  Analytical  methods.  The 
parameters  that  are  regulated  or 
referenced  in  this  part  and  listed  with 
approved  methods  of  analysis  in  Table 
IB  at  40  CFR  136.3  are  defined  as 
follows: 

(1)  Ammonia  (as  N)  means  ammonia 
reported  as  nitrogen. 

(2)  BODS  means  5-day  biochemical 
oxygen  demand. 

(3)  Nitrate  (as  N)  means  nitrate 
reported  as  nitrogen. 

(4)  Total  dissolved  solids  means 
nonfilterable  residue. 

(k)  The  parameters  that  are  regulated 
or  referenced  in  this  part  and  listed  with 
approved  methods  of  analysis  in  Table 
lA  at  40  CFR  136.3  are  defined  as 
follows: 

(1)  Fecal  coliform  means  fecal 
coliform  bacteria. 

(2)  Total  coliform  means  all  coliform 
bacteria. 

§  41 2.3    General  pretreattnent  standards. 
Any  source  subject  to  this  part  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  (POTW)  must  comply 
with  40  CFR  part  403. 

§  41 2.4    Best  Management  Practices 
(BMPs)  for  Land  Application  of  Manure, 
Litter,  and  Process  Wastewater. 

(a)  Applicability.  This  section  applies 
to  any  CAFO  subject  to  subpart  C  of  this 
part  (Dairy  and  Beef  Cattle  other  than 
Veal  Calves)  or  subpart  D  of  this  part 
(Swine,  Poultry,  and  Veal  Calves). 

(b)  Specialized  definitions. 

(1)  Setback  means  a  specified  distance 
from  siuface  waters  or  potential 
conduits  to  surface  waters  where 
manure,  litter,  and  process  wastewater 
may  not  be  land  applied.  Examples  of 
conduits  to  surface  waters  include  but 
are  not  limited  to:  Open  tile  line  intake 
structures,  sinkholes,  and  agricultural 
well  heads. 

(2)  Vegetated  buffer  means  a  narrow, 
permanent  strip  of  dense  perennial 
vegetation  established  parallel  to  the 
contours  of  and  perpendicular  to  the 
dominant  slope  of  the  field  for  the 
purposes  of  slowing  water  runoff, 
enhancing  water  infiltration,  and 
minimizing  the  risk  of  any  potential 
nutrients  or  pollutants  from  leaving  the 
field  and  reaching  surface  waters. 

(3)  Multi-year  phosphorus  application 
means  phosphorus  applied  to  a  field  in 
excess  of  the  crop  needs  for  that  year. 

In  multi-year  phosphorus  applications, 
no  additional  manure,  litter,  or  process 
wastewater  is  applied  to  the  same  land 
in  subsequent  years  until  the  applied 
phosphorus  has  been  removed  from  the 
field  via  harvest  and  crop  removal. 


(c)  Requirement  to  develop  and 
implement  best  management  practices. 
Each  CAFO  subject  to  this  section  that 
land  applies  manure,  litter,  or  process 
wastewater,  must  do  so  in  accordance 
with  the  following  practices: 

(1)  Nutrient  Management  Plan.  The 
CAFO  must  develop  and  implement  a 
nutrient  management  plan  that 
incorporates  the  requirements  of 
paragraphs  (c)(2)  through  (c)(5)  of  this 
section  based  on  a  field-specific 
assessment  of  the  potential  for  nitrogen 
and  phosphorus  transport  from  the  field 
and  that  addresses  the  form,  source, 
amount,  timing,  and  method  of 
application  of  nutrients  on  each  field  to 
achieve  realistic  production  goals,  while 
minimizing  nitrogen  and  phosphorus 
movement  to  surface  waters. 

(2)  Determination  of  application  rates. 
Application  rates  for  manure,  litter,  and 
other  process  wastewater  applied  to 
land  under  the  ownership  or  operational 
control  of  the  CAFO  must  minimize 
phosphorus  and  nitrogen  transport  from 
the  field  to  surface  waters  in  compliance 
with  the  technical  standards  for  nutrient 
management  established  by  the  Director. 
Such  technical  standards  for  nutrient 
management  shall: 

(i)  Include  a  field-specific  assessment 
of  the  potential  for  nitrogen  and 
phosphorus  transport  from  the  field  to 
surface  waters,  and  address  the  form, 
soiuce,  amount,  timing,  and  method  of 
application  of  nutrients  on  each  field  to 
achieve  realistic  production  goals,  while 
minimizing  nitrogen  and  phosphorus 
movement  to  surface  waters;  and 

(ii)  Include  appropriate  flexibilities 
for  any  CAFO  to  implement  nutrient 
management  practices  to  comply  with 
the  technical  standards,  including 
consideration  of  multi-year  phosphorus 
application  on  fields  that  do  not  have  a 
high  potential  for  phosphorus  runoff  to 
surface  water,  phased  implementation 
of  phosphorus-based  nutrient 
management,  and  other  components,  as 
determined  appropriate  by  the  Director. 

(3)  Manure  and  soil  sampling.  Manure 
must  be  analyzed  a  minimum  of  once 
annually  for  nitrogen  and  phosphorus 
content,  and  soil  analyzed  a  minimum 
of  once  every  five  years  for  phosphorus 
content.  The  results  of -these  analyses 
are  to  be  used  in  determining 
application  rates  for  manure,  litter,  and 
other  process  wastewater. 

(4)  Inspect  land  application 
equipment  for  leaks.  The  operator  must 
periodically  inspect  equipment  used  for 
land  application  of  manure,  litter,  or 
process  wastewater. 

(5)  Setback  requirements.  Unless  the 
CAFO  exercises  one  of  the  compliance 
alternatives  provided  for  in  paragraph 
(c)(5)(i)  or  (c)(5)(ii)  of  this  section. 


manure,  litter,  and  process  wastewater 
may  not  be  applied  closer  than  100  feet 
to  any  down-gradient  surface  waters, 
open  tile  line  intake  structures, 
sinkholes,  agricultiu-al  well  heads,  or 
other  conduits  to  surface  waters. 

(i)  Vegetated  buffer  compliance 
alternative.  As  a  compliance  alternative, 
the  CAFO  may  substitute  the  100-foot 
setback  with  a  35-foot  wide  vegetated 
buffer  where  applications  of  manure, 
litter,  or  process  wastewater  are 
prohibited. 

(ii)  Alternative  practices  compliance 
alternative.  As  a  compliance  alternative, 
the  CAFO  may  demonstrate  that  a 
setback  or  buffer  is  not  necessary 
because  implementation  of  alternative 
conservation  practices  or  field-specific 
conditions  will  provide  pollutant 
reductions  equivalent  or  better  than  the 
reductions  that  would  be  achieved  by 
the  100- foot  setback. 

Subpart  A— Horses  and  Sheep 

§412.10    Applicability. 

This  subpart  applies  to  discharges 
resulting  from  the  production  areas  at 
horse  and  sheep  CAFOs.  This  subpart 
does  not  apply  to  such  CAFOs  with  less 
than  Ihe  following  capacities:  10,000 
sheep  or  500  horses. 

§412.11     [Reserved] 

§412.12    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  and  subject  to 
the  provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  soiut:e 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  application  of  BPT: 
There  shall  be  no  discharge  of  process 
waste  water  pollutants  to  navigable 
waters. 

(b)  Process  waste  pollutants  in  the 
overflow  may  be  discharged  to 
navigable  waters  whenever  rainfall 
events,  either  chronic  or  catastrophic, 
cause  an  overflow  of  process  waste 
water  from  a  facility  designed, 
constructed  and  operated  to  contain  all 
process  generated  waste  waters  plus  the 
runoff  from  a  10-year,  24-hour  rainfall 
event  for  the  location  of  the  point 
source. 

§  41 2.1 3    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  and  when  the 
provisions  of  paragraph  (b)  of  this 
section  apply,  any  existing  point  somx:e 
subject  to  this  subpart  must  achieve  the 
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following  effluent  limitations 
representing  the  application  of  BAT: 
There  shall  be  no  discharge  of  process 
waste  water  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed,  operated, 
and  maintained  to  contain  all  process-, 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hour  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollufants  in  the 
overflow  may  be  discharged  into  U.S. 
waters.  '  ■ 

§412.14    [Reserved] 

§  41 2.1 5    Standards  of  performance  for 
new  sources  (NSPS) 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  new  source 
subject  to  this  subpart  must  achieve  the 
following  performance  standards:  There 


must  be  no  discharge  of  process 
wastewater  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  fitim  a 
facility  designed,  constructed,  operated, 
and  maintained  to  contain  all  process- 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hoiu'  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  discharged  into  U.S. 
waters. 

Subpart  B— Ducks 
§412.20    Applicability. 

This  subpart  applies  to  discharges 
resulting  from  the  production  areas  at 
dry  lot  and  wet  lot  duck  CAFOs.  This 
subpart  does  not  apply  to  such  CAFOs 
with  less  than  the  following  capacities: 
5,000  ducks. 


Regulated  parameter 


BOD, 

Fecal  colifomi 


Maximum 
daily  ^ 


3.66 


§412.21     Special  definitions. 

For  the  purposes  of  this  subpart: 

(a)  Dry  lot  means  a  facility  for  growing 
ducks  in  confinement  with  a  dry  litter 
floor  cover  and  no  access  to  swimming 
areas. 

(b)  Wet  lot  means  a  confinement 
facility  for  raising  ducks  which  is  open 
to  the  enviroiunent,  has  a  small  number 
of  sheltered  areas,  and  with  open  water 
nms  and  swimming  areas  to  which 
ducks  Eave  free  access. 

§  412.22    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32,  any  existing 
point  source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  (BPT): 


Maximum 

monthly 

average  ^ 


2.0 


Maximum 
daily  2 


Maximum 

monthly 

average  ^ 


1.66 
(3) 


0.91 


1  Pounds  per  1000  duetts. 

2  Kilograms  per  1000  ducks. 

3  Not  to  exceed  MPN  of  400  perlOO  ml  at  any  time. 


(b)  [Reserved] 

§§412.23-412.24    [Reserved] 

§412.25    New  source  performance 
standards  (NSPS). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  new  source 
subject  to  this  subpart  must  achieve  the 

■  following  performance  standards:  There 
must  be  no  discharge  of  process  waste 
water  pollutants  into  U.S.  waters. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  weistewater  from  a 
facility  designed,  constructed,  operated, 
and  maintained  to  contain  all  process- 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hour  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  discharged  into  U.S. 
waters. 

§  41 2.26    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  in  paragraph  (b)  of  this 
section,  any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards:  There  must  be 
no  introduction  of  process  waste  water 
pollutants  to  a  POTW. 

(b)  Whenever  rainfall  events  cause  an 
overflow  of  process  wastewater  from  a 
facility  designed,  constructed,  operated. 


and  maintained  to  contain  all  process- 
generated  wastewaters  plus  the  runoff 
from  a  25-year,  24-hotu  rainfall  event  at 
the  location  of  the  point  source,  any 
process  wastewater  pollutants  in  the 
overflow  may  be  introduced  to  a  POTW. 

Subpart  C — Dairy  Cows  and  Cattle 
Other  Than  Veal  Calves 

§412.30    Applicability. 

This  subpart  applies  to  operations 
defined  as  concentrated  animal  feeding 
operations  (CAFOs)  under  40  CFR 
122.23  and  includes  the  following 
animals:  mature  dairy  cows,  either 
milking  or  dry;  cattle  other  than  matiue 
dairy  cows  or  veal  calves.  Cattle  other 
than  matiue  dairy  cows  includes  but  is 
not  limited  to  heifers,  steers,  and  bulls. 
This  subpart  does  not  apply  to  such 
CAFOs  with  less  than  the  following 
capacities:  700  mature  dairy  cows 
whether  milked  or  dry;  1,000  cattle 
other  than  mature  dairy  cows  or  veal 
calves. 

§  41 2.31     Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
soiirce  subject  to  this  subpart  must 
achieve  the  following  effluent 


limitations  representing  the  application 
of  BPT: 

(a)  For  CAFO  production  areas. 
Except  as  provided  in  paragraphs  (a)(1) 
through  (a)(2)  of  this  section.  Uiere  must 
be  no  discharge  of  manure,  litter,  or 
process  wastewater  pollutants  into 
waters  of  the  U.S.  from  the  production 
area. 

(1)  Whenever  precipitation  causes  an 
overflow  of  manure,  litter,  or  process 
wastewater,  pollutants  in  the  overflow 
may  be  discharged  into  U.S.  waters 
provided: 

(i)  The  production  area  is  designed, 
constructed,  operated  and  maintained  to 
contain  all  manure,  litter,  and  process 
wastewater  including  the  runoff  and  the 
direct  precipitation  from  a  25-year,  24- 
hour  rainfall  event; 

(ii)  The  production  area  is  operated  in 
accordance  with  the  additional 
measures  and  records  required  by 
§  412. 37(a)  and  (b). 

(2)  Voluntary  alternative  performance 
standards.  Any  CAFO  subject  to  this 
subpart  may  request  the  Director  to 
establish  NPDES  permit  effluent 
limitations  based  upon  site-specific 
alternative  technologies  that  achieve  a 
quantity  of  pollutants  discharged  from 
the  production  area  equal  to  or  less  than 
the  quantity  of  pollutants  that  would  be 
discharged  under  the  baseline 
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performance  standards  as  provided  by 
paragraph  (a)(1)  of  this  section, 
(i)  Supporting  information.  In 
requesting  site-specific  effluent 
limitations  to  be  included  in  the  NPDES 
permit,  the  CAPO  owner  or  operator 
must  submit  a  supporting  technical 
analysis  and  any  other  relevant 
information  and  data  that  would 
support  such  site-specific  effluent 
limitations  within  the  time  frame 
provided  by  the  Director.  The 
supporting  technical  analysis  must 
include  calculation  of  the  quantity  of 
pollutants  discharged,  on  a  mass  basis 
where  appropriate,  based  on  a  site- 
specific  analysis  of  a  system  designed, 
constructed,  operated,  and  maintained 
to  contain  all  manure,  litter,  and  process 
wastewater,  including  the  runoff  from  a 
25-year,  24-hour  rainfall  event.  The 
technical  analysis  of  the  discharge  of 
pollutants  must  include: 

(A)  All  daily  inputs  to  the  storage 
system,  including  maniue.  uner,  an 

process  waste  waters,  direct 

precipitation,  and  runoff. 

(B)  All  daily  outputs  from  the  storage 
system,  including  losses  due  to 
evaporation,  sludge  removal,  and  the 
removal  of  waste  water  for  use  on 
cropland  at  the  CAFO  or  transport  off 
site. 

(C)  A  calculation  determining  the 
predicted  median  annual  overflow 
volume  based  on  a  25-year  period  of 
actual  rainfall  data  applicable  to  the 
site. 

(D)  Site-specific  pollutant  data, 
including  N,  P,  BOD,,  TSS.  for  the 
CAFO  from  representative  sampling  and 

•  analysis  of  all  sotirces  of  input  to  the 
storage  system,  or  other  appropriate 
pollutant  data. 

(E)  Predicted  annual  average 
discharge  of  pollutants,  expressed 
where  appropriate  as  a  mass  discharge 
on  a  daily  basis  (lbs/day),  and 
calculated  considering  paragraphs 
(a)(2)(i)(A)  through  (a)(2)(i)(D)  of  this 
section. 

(ii)  The  Director  has  the  discretion  to 
request  additional  information  to 
supplement  the  supporting  technical 
analysis,  including  inspection  of  the 
CAFO. 

(3)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  as  of  the  date  of  permit 
coverage. 

(b)  For  CAFO  land  application  areas. 
Discharges  frtim  land  application  areas 
are  subject  to  the  following 
requirements: 

(1)  Develop  and  implement  the  best 
management  practices  specified  in 
§412.4; 

(2)  Maintain  the  records  specified  at 
§412.37  (c); 


(3)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  by  December  31.  2006. 

§  41 2.32    Effluent  limitations  attainable  by 
the  application  of  ttie  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT: 

(a)  For  CAFO  production  areas:  the 
CAFO  shall  attain  the  same  limitations 
and  requirements  as  §412. 31(a). 

(b)  For  CAFO  land  application  areas': 
the  CAFO  shall  attain  the  same 
limitations  and  requirements  as 
§412.31(b). 

S  41 2.33    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 

(a)  For  CAFO  production  areas:  the 
CAFO  shall  attain  the  same  limitations 
and  requirements  as  §412.3 1(a). 

(b)  For  CAFO  land  application  areas: 
the  CAFO  shall  attain  the  same 
limitations  and  requirements  as 

§  412.31(b). 

§412.34    [Reserved] 

S  41 2.35    New  source  performance 
standards  (NSPS). 

Any  new  point  soince  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  NSPS: 

(a)  For  CAFO  production  areas.  The 
CAFO  shall  attain  the  same  limitations 
and  requirements  as  §  412.31(a)(1)  and 
§  412.31(a)(2). 

(b)  For  CAFO  land  application  areas: 
The  CAFO  shall  attain  the  same 
limitations  and  requirements  as 

§  412.31(b)(1)  and  §  412.31(b)(2). 

(c)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  as  of  the  date  of  permit 
coverage. 

(d)  Any  source  subject  to  this  subpart 
that  commenced  discharging  after  April 
14, 1993,  and  prior  to  April  14,  2003. 
which  was  a  new  source  subject  to  the 
standards  specified  in  §412.15,  revised 
as  of  Jidy  1.  2002.  must  continue  to 
achieve  those  standards  for  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1).  Thereafter,  the  source 
must  achieve  the  standards  specified  in 
§  412.31(a)  and  (b). 


§412.36    [Reserved] 

§412.37    Additional  measures. 

(a)  Each  CAFO  subject  to  this  subpart 
must  implement  the  following 
requirements: 

(1)  Visual  inspections.  There  must  be 
routine  visual  inspections  of  the  CAFO 
production  area.  At  a  minimum,  the 
following  must  be  visually  inspected: 

(i)  Weekly  inspections  of  all  storm 
water  diversion  devices,  runoff 
diversion  structures,  and  devices 
channelling  contaminated  storm  water 
to  the  wastewater  and  manure  storage 
and  containment  structure; 

(ii)  Daily  inspection  of  water  lines, 
including  drinking  water  or  cooling 
water  lines; 

(iii)  Weekly  inspections  of  the 

manure,  litter,  and  process  wastewater 

impoundments;  the  inspection  will  note 

the  level  in  liquid  impoundments  as 

indicated  by  the  depth  marker  in 
paragrapii  v^n^J  u''  iui2>  sol-uuh. 

(2)  Depth  marker.  All  open  surface 
liquid  impoundments  must  have  a 
depth  marker  which  clearly  indicates 
the  minimum  capacity  necessary  to 
contain  the  runoff  and  direct 
precipitation  of  the  25-year.  24-hour 
rainfall  event,  or,  in  the  case  of  new 
sources  subject  to  the  requirements  in 
§  412.46  of  this  part,  the  runoff  and 
direct  precipitation  from  a  100-year,  24- 
hour  rainfall  event. 

(3)  Corrective  actions.  Any 
deficiencies  found  as  a  result  of  these 
inspections  must  be  corrected  as  soon  as 
possible. 

(4)  Mortality  handling.  Mortalities 
must  not  be  disposed  of  in  any  liquid 
manure  or  process  wastewater  system, 
and  must  be  handled  in  such  a  way  as 
to  prevent  the  discharge  of  pollutants  to 
surface  water,  unless  alternative 
technologies  pursuant  to  §  412.31(a)(2) 
and  approved  by  the  Director  are 
designed  to  handle  mortalities. 

(b)  Record  keeping  requirements  for 
the  production  area.  Each  CAFO  must 
maintain  on-site  for  a  period  of  five 
years  frt}m  the  date  they  are  created  a 
complete  copy  of  the  information 
required  by  40  CFR  122.21  (i)(l)  and  40 
CFR  122.42(e)(l)(ix)  and  the  records 
specified  in  paragraphs  (b)(1)  through 
(b)(6)  of  this  section.  The  CAFO  must 
make  these  records  available  to  the 
Director  and,  in  an  authorized  State,  the 
Regional  Administrator,  or  his  or  her 
designee,  for  review  upon  request. 

(1)  Records  documenting  the 
inspections  required  under  paragraph 
(a)(1)  of  this  section; 

(2)  Weekly  records  of  the  depth  of  the 
manure  and  process  wastewater  in  the 
liqtiid  impoimdment  as  indicated  by  the 
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depth  marker  under  paragraph  (a)(2)  of 
this  section; 

(3)  Records  documenting  any  actions 
taken  to  correct  deficiencies  required 
under  paragraph  (a)(3)  of  this  section. 
Deficiencies  not  corrected  within  30 
days  must  be  accompanied  by  an 
explanation  of  the  factors  preventing 
immediate  correction; 

(4)  Records  of  mortalities  management 
and  practices  used  by  the  CAFO  to  meet » 
the  requirements  of  paragraph  (a)(4)  of 
this  section. 

(5)  Records  documenting  the  current 
design  of  any  manure  or  litter  storage 
structures,  including  volume  for  solids 
accumulation,  design  treatment  volume, 
total  design  volume,  and  approximate 
number  of  days  of  storage  capacity; 

(6)  Records  of  the  date,  time,  and 
estimated  volume  of  any  overflow. 

(c)  Recordkeeping  requirements  for 
the  land  application  areas.  Each  CAFO 

must  maintain  on-site  a  copy  of  its  site- 
specinc  nutnent  managemeni  pian. 
Each  CAFO  must  maintain  on-site  for  a 
period  of  five  years  itom  the  date  they 
are  created  a  complete  copy  of  the 
information  required  by  §  412.4  and  40 
CFR  122.42(e)(l)(ix)  and  the  records 
specified  in  paragraphs  (c)(1)  through 
(c)(10)  of  this  section.  The  CAFO  must 
make  these  records  available  to  the 
Director  and,  in  an  authorized  State,  the 
Regional  Administrator,  or  his  or  her 
designee,  for  review  upon  request. ' 

(1)  Expected  crop  yields; 

(2)  The  date(s)  manine,  litter,  or 
process  waste  water  is  applied  to  each 
field; 

(3)  Weather  conditions  at  time  of 
application  and  for  24  hours  pripr  to 
and  following  application; 

(4)  Test  methods  used  to  sample  and 
analyze  manure,  litter,  process  waste 
water,  and  soil; 

(5)  Results  from  manure,  litter, 
process  waste  water,  and  soil  sampling; 

(6)  Explanation  of  the  basis  for 
determining  manure  application  rates, 
as  provided  in  the  technical  standards 
established  by  the  Director. 

(7)  Calculations  showing  the  total 
nitrogen  and  phosphorus  to  be  applied 
to  each  field,  including  soinces  other 
than  manure,  litter,  or  process 
wastewater; 

(8)  Total  amoimt  of  nitrogen  and 
phosphorus  actually  applied  to  each 
field,  including  documentation  of 
calculations  for  the  total  amount 
applied; 

(9)  The  method  used  to  apply  the 
manure,  litter,  or  process  wastewater; 

(10)  Date(s)  of  manure  application 
equipment  inspection. 


Subpart  D— Swine,  Pouttry,  and  Veal 
Calvas 

§412.40    Applicability. 

This  subpart  applies  to  operations 
defined  as  concentrated  animal  feeding 
operations  (CAFOs)  imder  40  CFR 
122.23  and  includes  the  following 
animals:  ^wine;  chickens;  tiu-keys;  and 
veal  calves.  This  subpart  does  not  apply 
to  such  CAFOs  with  less  than  the 
following  capacities:  2,500  swine  each 
weighing  55  lbs.  or  more;  10,000  swine 
each  weighing  less  than  55  lbs.;  30,000 
laying  hens  or  broilers  if  the  facility 
uses  a  liquid  manine  handling  system; 
82,000  laying  hens  if  the  facility  uses 
other  than  a  liquid  manure  handling 
system;  125.000  chickens  other  than 
laying  hens  if  the  facility  uses  other 
than  a  hquid  manure  handling  system; 
55,000  tinkeys;  and  1,000  veal  calves. 

§§412.41-412.42    [Reserved] 

fjnti  At     EMliiant  llmKatiivie  attninabla  bv 
the  application  of  the  best  practicable 
control  technology  currently  availak>le 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  For  CAFO  production  areas. 

(1)  The  CAFO  shall  attain  the  same 
limitations  and  requirements  as 

§  412.31(a)(1)  dnough  (a)(2). 

(2)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  as  of  the  date  of  permit 
coverage. 

(b)  For  CAFO  land  application  areas. 

(1)  The  CAFO  shall  attain  the  same 
limitations  and  requirements  as 
§412.31(b)(l)  and  (b)(2). 

(2)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  by  December  31,  2006. 

§  41 2.44    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:     • 

(a)  For  CAFO  production  areas:  the- 
CAFO  shall  attain  the  same  limitations 
and  requirements  as  §  412.43(a). 

(b)  For  CAFO  land  application  areas: 
the  CAFO  shall  attain  the  same 
limitations  and  requirements  as 

§  412.43(b). 


§  41 2.4S    Effluent  limitations  attainable  by 
the  application  of  ttie  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 

(a)  For  CAFO  production  areas:  the 
CAFO  shall  attain  the  same  limitations   " 
and  requirements  as  §  412.43(a). 

(b)  For  CAFO  land  application  areas: 
the  CAFO  shall  attain  the  same 
limitations  and  requirements  as 

§  412.43(b). 

§412.46    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  NSPS: 

(a)  For  CAFO  production  areas.  There 
must  be  no  discharge  of  manure,  litter.       ' 

nr  nrnr.ftss  wastewater  opUutants  into 
waters  of  the  U.S.  from  the  production 
area,  subject  to  paragraphs  (a)(1) 
through  (a)(3)  of  this  section. 

(1)  Waste  management  and  storage 
facilities  designed,  constructed, 
operated,  and  maintained  to  contain  all 
manure,  litter,  and  process  wastewater 
including  the  runoff  and  the  direct 
precipitation  frtim  a  100-year.  24-hour      _; 
rainfall  event  and  operated  in 
accordance  with  the  additional 
measures  and  records  required  by 

§  412.47(a)  and  (b),  will  hilfill  the 
requirements  of  this  section. 

(2)  The  production  area  must  be 
operated  in  accordance  with  the 
additional  measures  required  by 

§  412.47(a)  and  (b). 

(3)  Provisions  for  upset/bypass,  as 
provided  in  40  CFR  122.41(m)-(n), 
apply  to  a  new  source  subject  to  this 
provision. 

(b)  For  CAFO  land  application  areas: 
the  CAFO  shall  attain  the  same 
limitations  and  requirements  as  ^ 
§  412.43(b)(1). 

(c)  The  CAFO  shall  attain  the 
limitations  and  requirements  of  this 
paragraph  as  of  the  date  of  permit 
coverage. 

(d)  Voluntary  superior  environmental 
performance  standards.  Any  new  source 
CAFO  subject  to  this  subpart  may 
request  the  Director  to  establish 
alternative  NPDES  permit  limitations 
based  upon  a  demonstration  that  site- 
specific  iimovative  technologies  will 
achieve  overall  environmental 
performance  across  all  media  which  is 
equal  to  or  superior  to  the  reductions 

■  achieved  by  baseline  standards  as 
provided  by  §  412.46(a).  The  quantity  of 
pollutants  discharged  from  the 


• 
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production  area  must  be  accompanied 
by  an  equivalent  or  greater  reduction  in 
the  quantity  of  pollutants  released  to 
other  media  from  the  production  area 
(e.g.,  air  emissions  from  housing  and 
storage)  and/or  land  application  areas 
for  all  nianure,  litter,  and  process 
wastewater  at  on-site  and  off-site 
locations.  The  comparison  of  quantity  of 
pollutants  must  be  made  on  a  mass  basis 
where  appropriate.  The  Director  has  the 
discretion  to  request  supporting 


information  to  supplement  such  a 
request. 

fe)  Any  source  subject  to  this  subpart 
that  commenced  discharging  after  April 
14, 1993,  and  prior  to  April  14,  2003, 
which  was  a  new  source  subject  to  the 
standards  specified  in  §412.15,  revised 
as  of  July  1,  2002,  must  continue  to 
achieve  those  standards  for  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1).  Thereafter,  the  source 
must  achieve  the  standards  specified  in 
§  412.43(a)  and  (b). 


§412.47    Additional  measures. 

(a)  Each  CAFO  subject  to  this  subpart 
must  implement  the  requirements  of 

§  412.37(a). 

(b)  Each  CAFO  subject  to  this  subpart 
must  comply  with  the  record-keeping 
requirements  of  §  412.37(b). 

(c)  Each  CAFO  subject  to  this  subpart 
must  comply  with  the  i'ecord-keeping 
requirements  of  §  412.37(c). 

[FR  Doc.  03-3074  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AI09 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D — 2003  Subsistence 
Taking  of  Fish  and  Shellfish 
Regulations 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
ACHON:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  for  seasons,  harvest  limits, 
methods,  and  means  related  to  taking  of 
fish  and  shellfish  for  subsistence  uses 
during  the  2003  regulatory  year.  The 
rulemaking  is  necessary  because 
Subpart  D  is  subject  to  an  annual  public 
review  cycle.  This  rulemaking  replaces 
the  fish  and  shellfish  regulations 
included  in  the  "Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Subpart  C  and  Subpart 
D — 2002  Subsistence  Taking  of  Fish  and 
Wildlife  Regulations,"  which  expire  on 
February  28.  2003.  This  rule  also 
amends  the  Customary  and  Traditional 
Use'Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C). 

DATES:  Sections  _  .24(a)(2)  and  (3)  are 
effective  March  1,  2003.  Sections  _  .27 
and  _  .28  are  effective  March  1.  2003, 
through  February  29.  2004. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 


applicability  that  are  consistent  with 
ANILQ\  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  consistent  wjth  ANILCA. 
However,  in  DecemJier  1989.  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and,  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1. 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agricultiu-e 
(Departments)  assumed,  on  July  1, 1990. 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29.  1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  On  January  8.  1999 
(64  FR  1276).  the  Departments  extended 
jurisdiction  to  include  waters  in  which 
there  exists  a  Federal  reserved  water 
right.  This  amended  rule  conformed  the 
Federeil  Subsistence  Management 
Program  to  the  Ninth  Circuit's  ruling  in 
Alaska  v.  Babbitt.  Consistent  with 
Subparts  A.  B.  and  C  of  these 
regulations,  the  Departments  established 
a  Federal  Subsistence  Board  to 
administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  U.S. 
National  Park  Service;  the  Alaska  State 
Director.  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director.  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participated  in  the 
development  of  regulations  for  Subparts 
A,  B.  and  C,  and  the  annual  Subpart  D 
regulations. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agricultiue  and 
the  Interior,  identical  text  would  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 


Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B.  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska.  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23.  remain 
effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  apply  to 
regulations  found  in  this  subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6. 1992.  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
and  242.22  (2002)  and  50  CFR  100.11 
and  100.22  (2002),  and  for  the  purposes 
identified  therein,  we  divide  Alaska  into 
ten  subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Coimcil 
(Regional  Council).  The  Regional 
Councils  provide  a  forum  for  rural 
residents,  with  personal  knowledge  of 
local  conditions  and  resource 
requirements,  to  have  a  meaningful  role 
in^he  subsistence  management  of  fish 
and  wildlife  on  Alaska  public  lands. 
The  Regional  Council  members 
represent  varied  geographical,  cultvual, 
and  user  diversity  within  each  region. 

The  Regional  Councils  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  of  December  17-18, 
2002. 

Summary  of  Changes 

Section .24  (Customary  and 

traditional  use  determinations)  was 
originally  published  in  the  Federal 
Register  (57  FR  22940)  on  May  29. 1992. 
Since  that  time,  the  Board  has  made  a 
number  of  Customary  and  Traditional 
Use  Determinations  at  the  request  of 
impacted  subsistence  users.  "Those 
modifications,  along  with  some 
administrative  corrections,  were 
published  in  the  Federal  Register  (59 
FR  27462,  published  May  27, 1994;  59 
FR  51855.  published  October  13.  1994; 
60  FR  10317,  published  February  24, 
1995;  61  FR  39698.  published  July  30, 
1996;  62  FR  29016.  published  May  29. 
1997;  63  FR  35332,  published  June  29, 
1998;  63  FR  46148,  published  August 
28,  1998;  64  FR  1276.  published  January 
8,  1999;  64  FR  35776,  published.July  1, 
1999;  66  FR  10142.  published  February 
13,  2001;  and  67  FR  5890,  published 
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February  7,  2002).  Diuingits  December 
17-18,  2002,  meeting,  the  Board  made 
additional  determinations  in  addition  to 
various  annual  season  and  harvest  limit 
changes.  The  public  has  had  extensive 
opportunity  to  review  and  conunent  on 
all  changes.  Additional  details  on  the 
recent  Board  modifications  are 
contained  below  in  Analysis  of 
Proposals  Adopted  by  the  Board. 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year.  We  published 
proposed  Subpart  D  regulations  for  the 
2003-04  seasons,  harvest  limits,  and 
methods  and  means  on  February  1 1 , 
2002.  in  the  Federal  Register  (67  FR 
6334).  A  50-day  conunent  period 
providing  for  public  review  of  the 
proposed  rule  and  calling  for  proposals 
was  advertised  by  mail,  radio,  and 
newspaper.  During  that  period,  the  . 
Regional  Councils  met  and.  in  addition 
to  other  Regional  Council  business, 
received  suggestions  for  proposals  from 
the  public.  The  Board  received  a  total  of 
33  proposals  for  changes  to  Customary 
and  Traditional  Use  Determinations  or 
to  Subpart  D.  This  number  included 
some  proposals  deferred  fi-om  previous 
years.  Subsequent  to  the  review  period, 
the  Board  prepared  a  booklet  describing 
the  proposals  and  distributed  it  to  the 
public.  The  public  had  an  additional  30 
days  in  which  to  comment  on  the 
proposals  for  changes  to  the  regulations. 
The  ten  Regional  Councils  met  again, 
received  public  comments,  and 
formulated  their  recommendations  to 
the  Board  on  proposals  for  their 
respective  regions.  Five  of  the  proposals 
were  not  considered,  falling  outside  the 
call  for  proposals.  Tlu:ee  proposeds  and 
part  of  another  were  withdrawn  before 
Board  consideration.  These  final 
regulations  reflect  Board  review  and 
consideration  of  Regional  Council 
recommendations  and  public 
comments. 

Analysis  of  Proposals  Rejected  by  the 
Board 

« 

The  Board  rejected  five  proposals  and 
part  of  one  other  proposal.  All  but  one 
of  these  rejections  were  based  on 
recommendations  from  the  respective 
Regional  Council.  In  that  other  case,  the 
Regional  Council  recommendation  to 
extend  jurisdiction  into  an  area  of 
marine  waters  was  inconsistent  with  the 
authority  provided  for  in  ANILCA. 

The  Board  rejected  three  proposals 
requesting  revised  customary  and 
traditional  use  determinations  in  the 
Prince  William  Soimd  Area.  These 


proposals  were  rejected  because  there 
was  inadequate  information 
documenting  historical  use  of  Federal 
waters. 

One  proposal  requested  specific 
regulations  for  the  use  of  fish  traps  (fyke 
nets).  This  proposal  was  rejected 
because  it  woidd  be  detrimental  to  the 
subsistence  user  and  limit  the  flexibility 
for  species  management  in  the  area. 

The  Board  rejected  a  proposal  that 
would  have  allowed  the  use  of  bait  for 
taking  coho  salmon.  This  proposal  was 
rejected  because  there  is  no  information 
that  subsistence  users  are  unable  to 
meet  their  needs  luider  the  present 
regulations  and  there  is  a  concern 
regarding  hooking  mortality  in  other 
species  with  the  use  of  bait. 

In  the  case  qi  the  partial  rejection,  the 
marine  area  requested  for  regulation  is 
not  imder  jurisdiction  of  the  Federal 
Subsistence  Program  and  the  freshwater 
areas  support  sockeye  salmon 
populations  that  are  sufficient  for 
subsistence  and  nonsubsistence  harvest. 

The  Board  deferred  action  on  three 
proposals  and  part  of  one  other  in  order 
to  assemble  additional  fisheries  data, 
harvest  information,  or  to  allow 
communities  or  Regional  Councils 
additional  time  to  review  the  issues  and 
provide  additional  information. 

Analysis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  11  proposals  and 
part  of  1  other  proposal.  In  two  cases, 
a  number  of  proposals  dealing  with  the 
same  issue  were  dealt  with  as  a  package. 
Some  proposals  were  adopted  as 
submitted  and  others  were  adopted  with 
modifications  suggested  by  the 
respective  Regional  Council  or 
developed  during  the  Board's  public 
deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  at  least 
one  of  the  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  uses;  harvest  practices,  or 
protecting  fish  populations.  Detailed 
information  relating  to  justification  for 
the  action  on  each  proposal  may  be 
foimd  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management.  3601  C  Street. 
Suite  1030.  Anchorage.  Alaska,  or  on 
the  Office  of  Subsistence  Management 
Web  site  {http://alaska.fws.gov/asm/ 
home.html).  Additional  technical 
clarifications  and  removal  of  excess 
materials  have  been  made,  which  result 
in  a  more  readable  document. 

Multiple  Regions 

The  Board  adopted  two  proposals 
resulting  in  the  following  changes  in  the 


regulations  found  in  § .27.  which 

affects  residents  of  multiple  Regions. 

•  Provided  for  harvest  of  fish  to  be 
used  in  traditional  religious  ceremonies 
as  part  of  a  funerary  or  mortuary  cycle. 

•  Provided  for  the  adoption  of  State 
Emergency  Orders  in  the  Yukon  and 
Kuskokwim  River  drainages. 

Yukon-Northem  Fishery  Management 
Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Yukon- 
Northem  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  § .27. 

•  Revised  the  regulations  relative  to 
use  of  rod  and  reel  to  take  salmon 
during  the  period  closed  to  net  or 
fishwheel  use. 

Kuskokwim  Fishery  Manag^nent  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Kuskokwim 
Fishery  Management  Area  resulting  in 
the  following  changes  to  the  regulations 
found  in  § .27. 

•  Revised  the  regulations  relative  to 
use  of  rod  and  reel  to  take  salmon, 
during  the  period  closed  to  net  or 
fishwheel  use  in  a  portion  of  the  area. 

Bristol  Bay  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Bristol  Bay 
Fisher)'  Management  Area  resulting  in 
the  following  changes  to  the  regulations 
foimd  in  §     .27. 

•  EstabliTEed  harvest  regulations  for 
rainbow  trout. 

Kodiak  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Kodiak  Fishery 
Management  Area  resulting  in  the 
following  changes  to  the  regulations 
found  in  §     .28. 

•  Revised^the  regulations  relative  to 
the  harvest  of  king  crab. 

Cook  Inlet  Fishery  Management  Area 

The  Board  adopted  parts  of  three 
similar  proposals  affecting  residents  of 
the  Cook  Inlet  Fishery  Management 
Area  resulting  in  the  following  change 

to  the  regulations  found  in  §§ .24  and 

_.27. 

•  Established  a  customary  and 
traditional  use  determination  in  Federal 
waters  for  shellfish. 

•  Established  subsistence  harvest 
regulations  for  shellfish. 

Prince  William  Sound  Fishery 
Management  Area 

The  Board  adopted  three  proposals 
affecting  residents  of  the  Prince  William 
Sound  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  § .27. 
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•  Revised  the  marking  and  recording 
requirements  for  subsistence  taken 
salmon  and  rainbow/steelhead  trout. 

•  Allowed  the  retention  of 
incidentally  caught  freshwater  fish  in 
fishwheels. 

•  Established  a  harvest  limit  for 
chinook  salmon  taken  by  rod  and  reel. 

Southeastern  Alaska  Fishery 
Management  Area 

The  Board  considered  five  proposals 
relative  to  steelhead  harvest  on  Prince  of 
Wales  Island  and  adopted  a  modified 
proposal  affecting  residents  of  the 
Southeastern  Alaska  Fishery 
Management  Area  resulting  in  the 
following  changes  to  the  regulations 
found  in  § .27. 

•  Established  harvest  limits  and 
methods  and  means  for  rainbow/ 
steelhead  trout  on  Prince  of  Wales 
Island  in  a  winter  and  a  spring  season. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7,  1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
fi-amework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  concurrence  of  the 
Secretary  of  Agricultiu*.  through  the 
U.S.  Department  of  Agriculture-Forest 
Service,  implemented  Alternative  FV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  inTthe  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 


subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  2294Q-22964, 
published  May  29, 1992:  amended 
January  8,  1999,  64  FR  1276,  June  12, 
2001,  66  FR  31533,  and  May  7,  2002,  67 
FR  30559)  implemented  the  Federal 
Subsistence  Management  Program  and 
included  a  framework  for  an  annual 
cycle  for  subsistence  himting  and 
fishing  regulations.  ■ 

An  environmental  assessment  was 
prepared  in  1997  on  the  expansion  of 
Federal  jurisdiction  over  fisheries  and  is 
available  by  contacting  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Secratary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  determined  that  the 
expansion  of  Federal  jurisdiction  did 
not  constitute  a  major  Federal  action, 
significantly  affecting  the  human 
environment  and  has,  therefore,  signed 
a  Finding  of  No  Significant  Impact. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  imless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD,  which  concluded  that  the 
Federal  Subsistence  Management 
Program  may  have  some  local  impacts 
on  subsistence  uses,  but  the  program  is 
not  likely  to  significantly  restrict 
subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements^  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
clearance  number  1018-0075,  which 
expires  July  31,  2003.  On  January  16, 
2003,  we  published  in  the  Federal 
Register  (68  FR  2347)  a  notice  of  oiu- 
intent  to  request  OMB  approval  of  a 
3-year  renewal  of  this  information 
collection.  We  will  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
request  unless  it  displays  a  currently 
valid  OMB  control  number. 


Other  Requirements 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
tackle,  boat,  and  gasoline  dealers.  The 
niunber  of  small  entities  affected  is 
imknown;  but,  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  Uiat  the  effects  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consumed  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  pounds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  and  $  0.58  per  pound  for  other 
fish,  would  equate  to  about  $34  million 
in  food  value  Statewide. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  on 
Civil  Justice  Reform. 


In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vni  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  wildlife  reso\ut»s  on  Federal 

lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2,. 
and  E.O.  13175,  we  have  evaluated 
possible  effects  on  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  effects.  The  Bureau  of 
Indian  Affairs  is  a  participating  agency 
in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  a  significant  regulatory  action 
under  Executive  Order  13211.  affecting 
energy  supply,  distribution,  or  use,  this 
action  is  not  a  significant  action  and  no 
Statement  of  Energy  Effects  is  required. 


Drafting  Information 

William  Knauer  drafted  these     - 
regulations  under  the  guidance  of  . 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife  ■ 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford.  Alaska  State  Office.  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office.  National  Park  Service; 
Dr.  Glenn  Chen.  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service,- 
provided  additional  guidance. 

ListofSub)ect8 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Nationd 
forests.  Public  lands.  Reporting  and 
recordkeeping  requiretoents.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure.  Alaska.  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 


■    For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  Title  36,  pa^t  242,  and 
Title  50,  part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  —SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3, 472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C — Board  Detanninations 

2.  In  Subpart  C  of  36  CFR  part  242 
and  50  CFR  part  100,  §§  _24(a)(2)  and 

.  (3)  are  revised  to  read  as  follows: 

§   .24    Customary  and  traditional  UM 
determinations. 

(a)  *  *  * 

(2)  Fish  determinations.  The 
following  commxmities  and  areas  have 
been  found  to  have  a  positive  customary 
and  traditional  use  determination  in  the 
listed  area  for  the  indicated  species: 


d' 


Area 


KOTZEBUE  AREA  

NORTON    SOUND— PORT    CLAR- 
ENCE AREA: 
Norton    Sound— Port    Clarence 
Area,    waters    draining    Into 
Norton  Sound  t)etween  Point 
Romanof  and  Canal  Point. 
•      Norton     Sound-Port    Clarence 

Area,  remainder. 
YUKON-NORTHERN  AREA: 

Yukon  River  Drainage 


Yukon  River  drainage 


Species 


All  fish 


All  fish 


All  fish 


Salmon,    other    Itian    fall    chum 

salmon. 
Fall  chum  salmon 


Determination 


Yukon  River  drainage |  Freshwater  fish  (other  than  salm- 
on). 
Remainder  of  the  Yukon-North- 
ern Area. 


KUSKOKWIM  AREA 


Waters  around  Nunivak  Island  Hening  and  hening  roe 


All  fish  . 
Salmon 


Rainbow  trout 
Pacifk:  cod 


All  other  fish  other  than  herring 


BRISTOL  BAY  AREA: 

Nushagak  District,  including 
drainages  flowing  into  the  dis- 
trict. 

Naknek-Kvichak  District— 

Naknek  River  drainage. 


Salmon  and  freshwater  fish 


Salmon  and  freshwater  fish 


ReskJents  of  the  KotzetHie  Area. 


ReskJents  of  Stebbins,  St.  Mchael,  and  Kotlik. 


ReskJents  of  the  Norton  Sound— Port  Clarence  Area. 


ReskJents  of  the  Yukon  River  drainage,  including  the  community  of 
Stet)bins.'  ^^ 

Residents  of  the  Yukon  River  drainage,  including  the  communities  ot 
Stebbins,  Scammon  Bay,  Hooper  Bay,  and  Chevak. 

ReskJents  of  the  Yukon-Northern  Area. 

Residents  of  the  Yukon-Northem  Area,  excluding  the  reskJents  of  me 

Yukon  River  drainage  and  excluding  those  domkaled  in  Unit  26-6. 
Residents  of  the  Kuskokwim  Area,  except  those  persons  reskling  on 

the  United  States  military  installation  kxated  on  Cape  Newenham, 

Sparevohn  USAFB,  and  Tatalina  USAFB. 
ReskJents   of   the   cortimunities    of   Quinhagak,    Goodnews    Bay, 

Kwethluk,  Eek,  Akiachak,  Akiak,  and  Platinum. 
ReskJents  of  the  communities  of  Chevak,  Wewtok,  Tununak,  Toksook 

Bay,    Nightmute,    Chefomak,    Kipnuk,    Mekoryuk,    Kwigiilmgoli, 

Kongiganak,  Eek,  and  Tuntutuliak. 
ReskJents  of  the  Kuskokwim  Area,  except  those  persons  reskling  on 

the  United  States  military  installatwn  located  on  Cape  Newenham, 

Sparevohn  USAFB,  and  Tatalina  USAFB. 
ReskJents  within  20  miles  of  the  coast  between  the  westernmost  tip 

of  the  Naskonat  Peninsula  and  the  tenninus  of  the  Ishowik  River 

and  on  Nunivak  Island. 

Resklents  of  the  Nushagak  District  and  freshwater  drainages  fkwing 
into  the  district.  ^ 

ReskJents  of  the  Naknek  and  Kvk^k  River  drainages. 
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Area 


Naknek-Kvictiak  District — 

Kvichak/lliamna-Lake  Clark 
drainage. 

Togiak  District,  including  drain- 
ages flowing  into  the  district. 

Egegik  District,  including  drain- 
ages flowing  into  ttie  district. 

Ugasfiik  District,  including  drain- 
ages flowing  into  the  district. 

Togiak  District 

Remainder  of  tfie  Bristol  Bay 
Area. 

ALEUTIAN  ISLANDS  AREA 

ALASKA  PENINSULA  AREA  

CHIGNIK  AREA 

KODIAK  AREA— except  the  Main- 
land District,  all  waters  along  the 
south  side  of  the  Alaska  Penin- 
sula tx>unded  by  the  latitude  of 

'     Cape  Douglas  (58°52'  North  lati- 

■  tudie)  mid-stream  Shelikof  Strait, 
and  east  of  the  longitude  of  ttie 
southem  entrarKe  of  Imuya  Bay 
near  Kilokak  Rocks  (57°11'22' 
North  latitude,  156°20'3(rw  lon- 
gitude). 

Kodiak  Area 


COOK  INLET  AREA 


PRINCE  WILLIAM  SOUND  AREA: 
South-Westem      District      and 
Green  Island. 


North  of  a  line  from  Porcupine 
Point  to  Granite  Point,  and 
south  of  a  line  from  Point 
Lowe  to  Tongue  Point. 

Copper  River  drainage  up- 
stream from  Haley  Creek. 


Chitina  Subdistrict  of  the  Upper 
Copper  River  District. 


Glennallen    Subdistrict    of    the 
Upper  Copper  River  District. 


Species 
Salmon  and  freshwater  fish  

Salmon  and  freshwater  fish  

All  fish 

All  fish  ., 

Herring  spawn  on  kelp 

All  fish  .'.. 

All  fish 

Halibut  

All  other  fish  in  the  Alaska  Penin- 

■sula  Area. 
Halibut,    salmon    and   fish   other 

than  rainbow/steelhead  trout.    , 
Salmon  


Fish  other  than  rainbow/steelhead 

trout  and  salmon. 
Fish    other    ttian    salmon,    Dolly 

Varden,    trout,    char,    grayling, 

and  burbot. 
Salmon,  Dolly  Varden  trout,  char, 

grayling,  and  burbot. 


Salnrnm 


Salmon 


Freshwater  fish 


SaloKxi 


Salmon 


Determinatkin 


Area 


Residents  of  the  Kvk:tiak/lliamna-Lake  Clartt  drainage. 


Residents  of  the  Togiak  District,  freshwater  drainages  flowing  into 

the  district,  and  the  community  of  Manokotak. 
Residents  of  the  Bristol  Bay  Area 

Residents  of  the  Bristol  Bay  Area. 

Residents  of  the  Togiak  District  and  freshwater  drainages  flowing 

into  the  district. 
Residents  of  the  Bristol  Bay  Area. 

Residents  of  the  Aleutian  Islands  Area  and  the  Pribilof  Islands. 
Residents  of  the  Alaska  Peninsula  Area  and  the  communities  of 

Ivanof  Bay  and  Perryville. 
Residents  of  the  Alaska  Peninsula  Area. 

Residents  of  the  Chignik  Area. 

Residents  of  the  Kodiak  Island  Borough,  except  those  residing  on 
the  Kodiak  Coast  Guard  Base. 


Residents  of  the  Kodiak  Area. 
Residents  of  ttie  Cook  Inlet  Area. 

No  Determination. 


Residents  of  the  Southwestem  District  whk:h  is  mainland  waters 
ft-om  the  outer  point  on  the  north  shore  of  Granite  Bay  to  Cape 
Fairfield,  and  Knight  Island,  Chenega  Island,  Bainbridge  Island, 
Evans  Island,  EIrington  Island,  Latouche  Island  and  adjacent  is- 
lands. 

Residents  of  the  villages  of  Tatitiek  and  Ellamar. 


Residents  of  Cantwell,  Chisana,  Chistochina,  Chitina,  Copper  Cen- 
ter, Dot  Lake,  Gakona,  Gakona  Junction,  Glennallen,  Gulkana, 
Healy  Lake,  Kenny  Lake,  Lower  Tonsina,  McCarthy,  Mentasta 
Lake,  Nabesna,  Northway,  Slana,  Tanacross,  Tazlina,  Tetlin,  Tok, 
'Tonsina,  and  ttiose  individuals  that  live  along  the  Tok  Cutoff  firom 
Tok  to  Mentasta  Pass,  and  along  the  Nabesna  Road. 

Residents  of  Cantwell,  Chisana,  Chistochina,  Chitina,  Copper  Cen- 
ter, Dot  Lake,  Gakona,  Gakona  Junction,  Glennallen,  Gulkana, 
Healy  Lake,  Kenny  Lake,  Lower  Tonsina,  McCarthy,  Mentasta 
Lake,  Nabesna,  Northway,  Slana,  Tanacross,  Tazlina,  Tetlin,  Tok, 
Tonsina,  and  those  individuals  that  live  along  the  Tok  Cutoff  fi'om 
Tok  to  Mentasta  Pass,  and  along  the  Nabesna  Road. 

Residents  of  the  Prince  William  Sound  Area  and  residents  of  Cant- 
well, Chisana,  Dot  Lake,  Healy  Lake,  Northway,  Tanacross,  Tetlin, 
Tok  and  those  individuals  living  along  the  Alaska  Highway  from 
the  Alaskan/Canadian  btorder  to  along  the  Tok  Cutoff  ftxxn  Tok  to 
Mentasta  Pass,  and  along  the  Nabesna  Road. 


Species 


Waters  of  the  Copper  River  be- 
tween National  Pari<  Service 
regulatory  imari<ers  located 
near  ttie  mouth  of  Tanada 
Creek,  and  in  Tanada  Creek 
between  National  Park  Serv- 

•  ice  regulatory  rnari^ers  identi- 
tying  the  open  waters  of  the 
creek. 

Remainder  of  the  Prince  William 
Sound  Area. 
YAKUTAT  AREA: 

Freshwater  upstream  from  the 
terminus  of  streams  and  riv- 
ers of  the  Yakutat  Area  from 
the  Doame  River  to  the  Tsiu 
River. 

Freshwater  upstream  from  the 
terminus  of  streams  and  riv- 
ers of  the  Yakutat  Area  from 
the  Doame  River  to  Point 
Manby. 

Remainder  of  the  Yakutat  Area 

SOUTHEASTERN  ALASKA  AREA: 

District  1— Section  1-E  in  wa- 
ters of  the  Naha  River  and 
Roosevelt  Lagoon. 

District  1— Section  1-F  in  Boca 
de  Quadra  in  waters  of  Sock- 
eye  Creek  and  Hugh  Smith 
Lake  within  500  yards  of  the 
terminus  of  Sockeye  Creek. 

District  2— North  of  the  latitude 
of  the  northem-most  tip  of 
Chasina  Point  and  west  of  a 
line  from  the  norttiem-most 
tip  of  Chasina  Point  to  the 
eastem-most  tip  of  Grindall 
Island  to  the  eastem-most  tip 
of  the  Kasaan  Peninsula. 

District  3— Section  3-A , v 

District  3— Section  A  

District  3— Section  3-B  in  wa- 
ters east  of  a  line  from  Point 
Iklefonso  to  Tranquil  Point. 


District  3— Section  3-C  in  wa- 
ters of  Sarkar  Lakes. 


District  5— North  of  a  line  from 
Point  Barrie  to  Boulder  Point. 


Salmon 


District  9— Section  9-A 


Determination 


ReskJents  of  Mentasta  Lake  and  Dot  Lake. 


Salmon Residents  of  the  Prince  William  Sound  Area. 


Salmon 


DcHly  Varden,  steelhead  trout,  and 
smelt. 


Dolly   Varden,   trout,   smelt   and 
eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachor). 


District  9— Section  9-B  north  of 
the  latitude  of  Swain  Point. 

District  10— West  of  a  line  from 
Pinta  Point  to  False  Point 
Pybus. 

District  12— South  of  a  line  from 
Fishery  Point  to  south  Pas- 
sage Point  and  north  of  the 
latitude  of  Point  Caution. 


ReskJents  of  the  area  east  of  Yakutat  Bay,  including  the  islands  with- 
in Yakutat  Bay,  west  of  the  Situk  River  drainage,  and  south  of  and 
including  Knight  Island. 

Residents  of  the  area  east  of  Yakutat  Bay,  including  the  islands  with- 
in Yakutet  Bay,  west  oT  the  Situk  River  drainage,  and  south  of  and 
including  Knight  Island. 

ReskJents  of  Southeastern  Alaska  and  Yakutat  Areas.         ~ 


Residents  of  the  City  of  Saxman. 


Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 

Halibut  and  bottomfish  

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachorr. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulacfion. 

Salmon,  Dolly  Varden,  trout,  smelt 
arxl  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulacfion. 


Residents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Kasaan  and  in  the  drainage  of  the  south- 
eastern shore  of  the  Kasaan  Peninsula  west  of  132°  20'  W.  tong 
and  east  of  132°  25'  W.  tong. 


ReskJents  of  the  townsite  of  Hydaburg. 

Residents  of  Southeast  Area. 

ReskJents  of  the  City  of  Klawock  and  on  Prinee  of  Wales  Island  with- 
in the  boundaries  of  the  Klawock  Heenya  Corporation  land  hokJ- 
ings  as  they  existed  in  January  1989,  and  those  reskJents  of  the 
City  of  Craig  and  on  Prince  of  Wales  Island  within  the  boundaries 
of  the  Shan  Seet  Corporatkjn  land  holdings  as  they  existed  in  Jan- 
uary 1989. 

Residents  of  the  City  of  Klawock- and  pn  Prince  of  Wales  Island  ¥«th- 
in  the  boundaries  of  ttie  Klawock  Heenya  Corporation  land  blow- 
ings as  they  existed  in  January  1989,  and  ttiose  reskJents  of  the 
City  of  Craig  and  on  Prince  of  Wales  Island  wittiin  the  boundaries 
of  the  Shan  Seet  Corporatton  land  hokJings  as  ttiey  existed  in  Jan- 
uary 1989. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  south  of  Point  White  and  north  of  ttie 
Portage  Bay  boat  hartx)r. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  soutti  of  Point  White  and  north  of  ttie 
Portage  Bay  boat  hartxjr. 

Residents 'of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  soutti  of  Point  White  and  north  of  ttie 
Portage  Bay  boat  hartx>r. 

ReskJents  of  the  City  of  Kake  and  in  Kupreanof  Island  drainages 
emptying  into  Keku  Strait  soutti  of  Point  White  and  north  of  ttie 
Portage  Bay  boat  hartxw. 

ReskJents  of  the  City  of  Angoon  and  along  the  western  shore  of  Ad- 
miralty Island  north  of  ttie  latitude  of  Sand  Island,  south  of  ttie  lati- 
tude of  Thayer  Creek,  and  west  of  134°  SQ-  W.  kxig.,  including 
Killisnoo  Island. 
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Area 


District  13— Section  13-A  south 
of  the  latitude  of  Cape  Ed- 
ward. 

District  13— Section  13-B  north 
of  the  latitude  of  Redfish 
Cape. 

District  13— Section  13-C  

District  13— Section  13-C  east 
of  the  longitude  of  Point  Eliz- 
abeth. 

District  14 — Section  14-B  and 
14-C. 

Remainder  of  the  Southeastern 
Alaska  Area. 


Species 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 
Salmon,  Dolly  Varden,  trout,  smelt 

and  eulachon. 


Salmon,  Dolly  Varden,  trout,  smelt 
and  eulachon. 

Dolly    Varden,    trout,    smelt    and 
eulachon. 


Detenninatlon 


Residents  of  the  City  and  Borough  of  Sittca  in  drainages  which  empty 
into  Section  1 3-B  north  of  the  latitude  of  Dorothy  Nan-ows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages  which  empty 
into  Section  13-B  north  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages  which  empty 
into  Section  13-B  north  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  the  City  of  Angoon  and  along  the  western  shore  of  Ad- 
miralty Island  north  of  the  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134°  30'  W.  long.,  including 
Killisnoo  Island. 

Residents  of  the  City  of  Hoonah  and  in  Chichagof  Island  drainages 
on  the  eastern  shore  of  Port  Frederick  from  Gartina  Creek  to  Point 
Sophia. 

Residents  of  Southeastern  Alaska  and  Yakutat  Areas. 


(3)  Shellfish  determinations.  The 
following  communities  and  areas  have 
been  found  to  have  a  positive  customaiy 


and  traditional  use  determination  in  the 
listed  area  for  the  indicated  species: 


Area 


BERING  SEA  AREA  

ALASKA    PENINSULA— ALEUTIAN    ISLANDS 
AREA. 

KODIAKAREA 

Kodiak  Area,  except  for  the  Semidi  Island,  the 
North   Mainland,   and  the   South   Mainland 
Sections. 
COOK  INLET  AREA: 

Federal  waters  in  the  Tuxedni  Bay  Area 

within  tMundaries  of  Lake  Clartc  National 

Pari(  &   Preserve   or  Alaska   Maritime 

NWR. 

PRINCE  WILLIAM  SOUND  AREA  

SOUTHEASTERN  ALASKA— YAKUTAT  AREA: 
Section  1-E  south  of  the  latitude  of  Grant 

Island  light. 
Section  1-F  north  of  the  latitude  of  the 

northernmost  tip  of  Mary  Island,  except 

waters  of  Boca  de  Quadra. 
Section  3-A  and  3-B  


District  13 


Species 

All  shellfish  

Shrimp,  Dungeness,  king,  and  Tanner  crab 

Shrimp.  Dungeness,  and  Tanner  crab  ....... 

King  crab 

Shellfish 


Shrimp,  the  clams,  Dungeness,  king,  and 
Tanner  crab. 

Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Stiellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Shellfish,  except  shrimp,  king  crab,  and  Tan- 
ner crab. 

Dungeness  crab,  shrimp,  at>alone,  sea  cu- 
cumbers, gum  boots,  cockles,  and  clams, 
except  geoducks. 


Determination 


Residents  of  the  Bering  Sea  Area. 

Residents  of  the  Alaska  Peninsula-Aleutian  Is- 
lands Area. 

Residents  of  the  Kodiak  Area. 

Residents  of  the  Kodiak  Island  Borough  ex- 
cept those  residents  on  the  Kodiak  Coast 
Guard  base. 

Residents  of  Tuxedni  Bay,  Chisik  Island,  and 
Tyonek. 


ReskJents  of  the  Prince  William  Sound  Area. 

Residents  of  the  Southeast  Area. 
Residents  of  the  Southeast  Area. 

Residents  of  the  Southeast  Area. 
Residents  of  the  Southeast  Area. 


3.  In  Subpart  D  of  36  CFR  part  242 
and  50  CFR  part  100.  §     .27  and  §  _.28 
are  added  effective  March  1,  2003, 
through  February  29,  2004,  to  read  as 
follows: 

S    .27    Subslstenc*  taking  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  Ash 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 


for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means. that  if 
you  have  taken  the  harvest  limit  for  a 
particular  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not,  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  [Reserved] 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  imder  terms 
of  a  required  subsistence  fishing  permit 
{as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  gillnet; 


(ii)  A  drift  gillnet; 

(iii)  A  purse  seine; 

(iv)  A  hand  purse  seine; 

(v)  A  beach  seine; 

(vi)  Troll  gear; 

(vii)  A  fish  wheel; 

(viii)  A  trawl; 

(ix)  A  pot; 

(x)  A  longline; 

(xi)  A  fyke  net; 

(xii)  A  lead; 

(xiii)  A  herring  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear; 

(xvi)  A  mechanical  jigging  machine; 

(xvii)  A  handline; 

(xviii)  A  cast  net; 

(xix)  A  rod  and  reel;  and 

(xx)  A  spear. 


(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tuimel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  seciu-ed 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  writhin  6  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  around  the  web  bars.  Ehmgeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  hd  will  no 
longer  be  securely  closed; 

(ii)  All  king  crab,  Taimer  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  paragraph  (c)(2){i)  of 
this  section,  satisfy  the  following:  a 
sidewall,  which  may  include  the  timnel, 
must  contain  an  opening  at  least  18 
inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 
inches  in  length.  The  opening  must  be 
laced,  sewn,  or  secured  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed  release  device,  designed 
to  release  in  no  more  than  30  days  in 
salt  water,  must  be  integral  to  the  length 
of  twine  so  that,  when  the  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
twine  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed  release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  around  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
eachof  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live  non- 
indigenous  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 


legibly  inscribed  on  the  side  of  your 
fishwheel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  imder  the  ice, 
and  any  oUier  unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  imless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  imder 
Federal  subsistence  management 
regulations  to  support  personal  and 
family  needs  is  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
differences  and  define  customary  trade 
difierentiy  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  their  parts,  or    . 
their  eggs  for  use  in,  or  resale  to,  a 
significant  conmiercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use  in.  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow/ 
steelhead  trout.  ' 

(15)  You  may  not  use  fish  taken  for 
subsistence  use  or  under  subsistence 
regulations  in  this  part  as  bait  for 
commercial  or  sport  fishing  purposes. 

(16)  You  may  not  accumulate  harvest 
limits  authorized  in  this  section  or  § — 
.28  with  harvest  limits  authorized  under 
State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  take  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 


(ii)  Except  as  otherwise  provided  for 
in  this  section,  if  you  are  not  required 
to  obtain  a  subsistence  fishing  permit 
for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence  • 
uses  with  a  rod  and  reel  are  the  same 
as  for  taking  fish  under  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  and/or 
harvest  limit  for  that  particular  species, 
the  limit  shall  be  the  same  as  for  taking 
fish  under  State  of  Alaska  sport  fishing 
regulations. 

(18)  Unless  restricted  in  this  section, 
or  unless  restricted  imder  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  Provisions  on  ADF&G  subsistence 
fishing  permits  that  are  more  restrictive 
or  in  conflict  with  the  provisions 
contained  in  this  section  do  not  apply  ^ 
to  Federal  subsistence  users. 

(20)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  harvest 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(21)  The  taking  of  fish  from  Federal 
waters  is  authorized  outside  of 
published  o{>en  seasons  or  harvest 
limits  if  the  harvested  fish  will  be  used 
for  food  in  traditional  or  religious 
ceremonies,  that  are  part  of  funCTary  or 
mortuary  cycles,  including  memorial 
potlatches,  provided  that: 

(i)  Prior  to  attempting  to  take  fish,  the 
person  (or  designee)  or  Tribal 
Government  organizing  the  ceremony 
contacts  the  appropriate  Federal 
fisheries  manager  to  provide  the  nature 
of  the  ceremony,  the  parties  and/or 
clans  involved,  the  species  and  the 
number  of  fish  to  be  taken,  and  the 
Federal  waters  from  which  the  harvest 
will  occur; 

(ii)  The  taking  does  not  violate 
recognized  principles  of  fisheries 
conservation,  and  uses  the  methods  and 
means  allowable  for  the  particular 
species  published  in  the  applicable 
Federal  regulations  (the  Federal 
fisheries  manager  will  establish  the 
number,  species,  or  place  of  taking  if 
necessary  for  conservation  purposes); 

(iii)  Each  person  who  takes  fish  under 
this  section  must,  as  soon  as  practical, 
and  not  more  than  15  days  after  the 
harvest,  submit  a  written  report  to  the 
appropriate  Federal  fisheries  manager, 
specifying  the  harvester's  name  and 
address,  the  number  and  species  of  fish 
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taken,  and  the  date  and  locations  of  the 
taking;  and 

(iv)  No  permit  is  required  for  taking 
und6r  this  section;  however,  the 
harvester  must  be  eligible  to  harvest  the 
resource  under  Federal  regulations. 

(d)  Fishing  by  designated  harvest 
pennit.  (1)  Any  species  offish  that  may 
be  taken  by  subsistence  Hshing  under 
this  part  may  be  taken  imder  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  pennit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  beneHciaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 
harvest  fish  for  a  qualifying  cultural/ 
educational  program  to  an  organization 
that  has  "been  granted  a  Federal 
subsistence  permit  for  a  similar  event 
within  the  previous  5  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  minimum 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  25  fish  per  culture/education 
camp.  Appeal  of  a  rejected  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 


circumstances  have  changed 
significantly,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2).  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing: 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  mahagement  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  diuing  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances.  You  must  also  return 
any  tags  or  transmitters  that  have  been 
attached  to  fish  for  management  and 
conservation  piuposes. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally- 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  from  your 
lawfully-taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved] 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 


Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by  '' 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream,  creek,  or 
slough  with  any  gear  used  to  take  fish 
for  subsistence  uses,  except  from  May 
15  to  July  15  and  August  15  to  October 
31  when  taking  whitefish  or  pike  in 
streams,  creeks,  or  sloughs  within  the 
Kobuk  River  drainage  and  from  May  15 
to  October  31  in  the  Selawik  River  - 
drainage.  Only  one  gillnet  100  feet  or 
less  in  length  with  a  mesh  size  from  2V2 
to  4V2  inches  may  be  used  per  site.  You 
must  check  your  net  at  least  once  in 
every  24-hour  period. 

(2)  Norton  Sound-Port  Clarence  Area. 
The  Norton  Soiuid-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Point  Romanof,  including  those  waters 
of  Alaska  surrounding  St.  Lawrence 
Island  and  those  waters  draining  into 
the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  take  fish  at  any  time  in  the 
Port  Clarence  District. 

(ii)  In  the  Norton  Soimd  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  piuposes  during 
the  weekly  closures  of  the  State 
commercial  salmon  fishing  season, 
except  that  from  July  15  through  August 
1 ,  you  may  take  salmon  for  subsistence 
purposes  7  days  per  week  in  the 
Unalakleet  and  Shaktoolik  River 
drainages  with  gillnets  which  have  a 
mesh  size  that  does  not  exceed  4V2 
inches,  and  with  beach  seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  from  8  a.m.  Monday  until  8  p.m. 
Saturday; 

(C)  In  Subdistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  action. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  Une,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 
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(v)  In  the  Unalakleet  River  from  Jime 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gilhiet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  must  have  a  subsistfflice 
fishing  pennit  for  net  fishing  in  all 
waters  from  Cape  Douglas  to  Rocky 
Point. 

(vii)  Only  one  subsistence  fishing 
pennit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Point 
Romanof  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the  Yukon- 
Northern  Area  at  any  time.  You  may 
subsistence  fish  for  salmon  writh  rod  and 
reel  in  the  Yukon  River  drainage  24 
hoius  per  day,  7  days  per  week,  unless 
rod  and  reel  are  specifically  restricted 
by  this  paragraph  (i)(3)  of  this  section. 

(ii)  For  the  Yukon  River  drainage. 
Federal  subsistence  fishing  schedules, 
openings,  closings,  and  fishing  methods 
are  the  same  as  those  issued  for  the 
subsistence  taking  of  fish  imder  Alaska 
Statutes  (AS  16.05.060),  unless 
superseded  by  a  Federal  Special  Action. 

(iii)  In  the  following  locations,  you 
may  take  salmon  during  the  open 
weekly  fishing  periods  of  the  State 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  State  commercial 
salmon  fishing  season: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage; 

(B)  In  Subdistricts  4-B  and  4-C  from 
June  15  through  September  30,  salmon 
may  be  taken  from  6  p.m.  Simday  until 
6  p.m.  Tuesday  and  from  6  p.m. 
Wednesday  until  6  p.m.  Friday; 

(C)  In  District  6,  excluding  the 
Kantlshna  River  drainage,  salmon  may 
be  taken  from  6  p.m.  Friday  xmtil  6  p.m. 
Wednesday. 

(iv)  During  any  State  commercial 
salmon  fishing  season  closure  of  greater 
than  five  days  in  diuation,  you  may  not 
take  salmon  during  the  following 
periods  in  the  following  districts: 

(A)  In  District  4.  excluding  the 
Koyukuk  River  drainage,  sahnon  may 
not  be  taken  from  6  p.m.  Friday  until  6 
p.m.  Sxmday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D, 


salmon  may  not  be  taken  from  6  p.m. 
Svmday  until  6  p.m.  Tuesday. 

(v)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(vi)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  piuposes  during 
the  24  hours  iimnediately  before  the 
opening  of  the  State  commercial  salmon 
fishing  season. 

(vii)  In  Districts  1,2,  and  3: 

(A)  After  the  opening  of  the  State 

commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
sedmon  fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period. 

(viii)  In  Subdistrict  4-A  after  the 
opening  of  the  State  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period;  however,  you 
may  take  king  salmon  during  the  State 
commercial  fishing  season,  with  drift 
gillnet  gear  only,  from  6  p.m.  Sunday 
until  6  p.m.  Tuesday  and  fixim  6  p.m. 
Wednesday  until  6  p.m.  Friday. 

(Lx)  You  may  not  subsistence  fish  in 
the  following  drainages*  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks. 

(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  In  Beaver  Creek  dovrastream  from 
the  confluence  of  Moose  Creek,  a  gillnet 
with  mesh  size  not  to  exceed  3-inches 
stretch-measure  may  be  used  from  June 
15-September  15.  You  may  subsistence 
fish  for  all  non-salmon  species  but  may 
not  target  salmon  during  this  time 
period  (retention  of  salmon  taken 
incidentally  to  non-salmon  directed 
fisheries  is  allowed).  From  the  mouth  of 
Nome  Creek  downstream  to  the  , 
confluence  of  Moose  Creek,  only  rod 
and  reel  may  be  used.  From  the  mouth 
of  Nome  Creek  downstream  to  the 
confluence  of  O'Brien  Creek,  the  daily 
harvest  and  possession  limit  is  5 
grayling;  from  the  mouth  of  O'Brien 
Creek  dovrastream  to  the  confluence  of 
Moose  Creek,  the  daily  harvest  and 


possession  limit  is  10  grayling.  The 
Nome  Creek  drainage  of  Beaver  Creek  is 
closed  to  subsistence  fishing  for 

grayling-  ^  ^  .  . 

(xii)  You  may  not  subsistence  fish  m 

the  Toklat  River  drainage  from  August 

15  through  May  15. 

(xiii)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xiv)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  State  commercial  salmon 
fishing  season  using  gillnets  with  mesh 
larger  than  six-inches  after  a  date 
specified  by  ADF&G  emergency  order 
issued  between  July  10  and  July  31 . 

(xv)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets,  except  as 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  from  June  10  through 
July  14,  and  chiun  salmon  by  drift 
gillnets  after  August  2; 

(B)  In  Subdistrict  4-A  downstream 
fitjm  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gilbiets  less 

,  than  150  feet  in  length  from  June  10 
through  July  14. 

(xvi)  Unless  otherwise  specified  in 
this  section,  you  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  beach  seine,  fish  wheel, 
long  line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  State  coiiunercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4,  5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately  1 
mile  upstream  from  Ruby  on  the  south 
bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containii^ 
the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  bom  Old  Paradise 
Village  upstream  to  a  point  4  miles 
upstream  from  Anvik,  there  is  no 


7286  Federal  Register /Vol.  68,  No.  29  /  Wednesday,  February  12,  2003 /Rules  and  Regulations 


Federal  Regigter/Vol.  68.  No.  29 / Wednesday.  February"  12,  2003 /Rules  and  Regulations  7287 


minimum  distance  requirement  between 
fish  wheels; 

(D)  During  the  State  commercial 
salmon  fishing  season,  within  the 
Yukon  River  and  the  Tanana  River 
below  the  confluence  of  the  Wood 
River,  you  may  use  drift  gillnets  and 
fish  wheels  only  during  open 
subsistence  salmon  fishing  periods; 

(E)  In  Birch  Creek,  gillnet  mesh  size 
may  not  e^tceed  3-inches  stretch- 
measure. 

(xvii)  In  District  4,  from  September  21 
through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xviii)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S. -Canada  border; 

(C)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
Wood  River. 

(xix)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xx)  In  Districts  1,2,  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxi)  In  the  Yukon  River  drainage, 
chinook  (king)  salmon  must  be  used 
primarily  for  human  consumption  and 
may  not  be  targeted  for  dog  food.  Dried 
chinook  salmon  may  not  be  used  for 
dogfood  anywhere  in  the  Yukon  River 
drainage.  Whole  fish  unfit  for  human 
consumption  (due  to  disease, 
deterioration,  deformities],  scraps,  and 
small  fish  (16  inches  or  less)  may  be  fed 
to  dogs.  Also,  whole  chinoo.k  salmon 
caught  incidentally  during  a  subsistence 
chum  salmon  fishery  in  the  following 
time  periods  and  locations  may  be  fed 
to  dogs: 

(A)  After  July  10  in  the  Koyukuk  River 
drainage; 

(B)  After  August  10,  in  Subdistrict  5- 
D,  upstream  of  Circle  City. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
'draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  For  the  Kuskokwim  area.  Federal 
subsistence  fishing  schedules,  openings. 


closings,  and  fishing  methods  are  the 
same  as  those  issued  for  the  subsistence 
taking  of  fish  under  Alaska  Statutes  (AS 
16.05.060),  unless  superseded  by  a 
Federal  Special  Action. 

(iii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between. 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  6  hours  after,  each  State  open 
commercial  salmon  fishing  period  for 
District  1. 

(iv)  In  District  1,  Kuskokuak  Slough 
only  from  Jime  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  State  open  commercial 
salmon  fishing  period  in  the  district. 

(v)  In  Districts  4  £uid  5,  from  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  State  open 
commercial  salmon  fishing  period  in 
each  district. 

(vi)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  district, 
from  June  1  through  September  8  you 
may  not  take  salmon  by  net  gear  or 
fishwheel  for  16  hours  before,  during, 
and  6  hours  after  each  open  commercial 
salmon  fishing  period  in  the  district. 
You  may  subsistence  fish  for  salmon 
with  rod  and  reel  24  hours  per  day.  7 
days  per  week,  unless  rod  and  reel  are 
specifically  restricted  by  this  paragraph 
(i)(4)  of  this  section. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Goodnews  River  east 
of  a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  6  hours  after  each  State  open 
commercial  salmon  fishing  period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  State 
open  commercial  salmon  fishing  period. 

(ix)  You  may  not  take  subsistence  fish 
by  nets  in  the  Arolik  River  upstream  of 
ADF&G  regulatory  markers  placed  near 
the  mouth  16  hours  before,  during,  and 
6  hours  after  each  State  open 
commercial  salmon  fishing  period. 

(x)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  Holitna, 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(xi)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 


(xii)  You  may  take  fish  other  than 
salmon  by  set  gillnet.  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead, 
handline.  or  rod  and  reel. 

(xiii)  You  must  attach  to  the  bank 
each  subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiv)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  ihe 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 

(xv)  The  itiaximum  depth  of  gillnets  is 
as  follows: 

(A)  Gillnets  with  6-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  6-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xvi)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvii)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistehce  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophfr  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xviii)  Rainbow  trout  may  be  taken  by 
only  residents  of  Goodnews  Bay, 
Platinimi,  Quinhagak,  Eek,  Kwethluk, 
Akiachak,  and  Akiak.  The  following 
restrictions  apply: 

(A)  You  may  take  rainbow  trout  only 
by  thause  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
jigging  through  the  ice; 

(B)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
from  March  15-June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice,  you  may 
retain  them  for  subsistence  purposes; 

(D)  There  are  no  harvest  limits  with 
handline,  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  State  conunercial  salmon 
districts,  from  May  1  through  May  31 
and  October  1  through  October  31,  you 
may  subsistence  fish  for  salmon  only 
frtim  9  a.m.  Monday  imtil  9  a.m.  Friday. 


From  Jime  1  through  September  30, 
within  the  waters  of  a  commercial 
salmon  districf  you  may  take  salmon 
only  during  State  open  commercial 
salmon  fishing  periods. 

(iii)  In  the  Egegik  River  from  9  a.m. 
June  23  through  9  a.m.  July  17.  you  may 
take  salmon  only  from  9  a.m.  Tuesday 
to  9  a.m.  Wednesday  and  9  a.m. 
Saturday  to  9  a.m.  S\mday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  v«thin 
one-fourth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  through  June  14. 

(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outside  the  boundaries  of  any 
district,  you  may  take  sabnon  only  by 
set  gillnet,  except  that  you  may  also  take 
salmon  by  spear  in  the  Togiak  River 
excluding  its  tributaries. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as^ 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
iniformation  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  yoxu-  first  initial,  last 
name,  and  subsistence  permit  number' 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  State  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  rainbow  trout,  herring,  capelin, 
and  halibut  by  gear  listed  in  this  part 
imless  restricted  imder  the  terms  of  a 
subsistence  fishing  permit. 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit.  You  may  take  rainbow 
trout  only  under  authority  of  a  Federal 
subsistence  fishing  permit;  permit 
conditions  and  systems  to  receive 
special  protection  will  be  determined  by 
the  local  Federal  fisheries  manager  in 


consultation  with  ADF&G  and  local 
users. 

(xv)  Only  one  subsistence  fishing 
permit  for  salmon  and  one  for  rainbow 
trout  may  be  issued  to  each  household 

per  year. 

(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage,  you  may  not 
possess  coho  salmon  taken  imdqr  the 
authority  of  a  subsistence  fishing  permit 
imless  both  lobes  of  the  caudal  fin  (tail) 
or  the  dorsal  fin  have  been  removed, 
(xvii)  You  may  take  rainbow  ttout 
onJy  by  rod  and  reel  or  jigging  gear. 
Rainbow  trout  daily  harvest  and 
possession  limits  are  2  per  day/2  in 
possession  with  no  size  limit  April  10- 
October  31;  5  per  day/5  in  possession 
with  no  size  limit  November  1-April  9. 

(xviii)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries,  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 
East  longitude,  and  south  of  54°  36' 
North  latitude. 

(i)  You  may  take  fish,  othe*  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  imless  restricted  under  the 
terms  of  a  subsistence  fishing  permit.  If 
you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6  a.m.  until  9  p.m.  from  January  1 
through  December  31,  except: 

(A)  That  bom  June  1  through 
September  15,  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  a  State  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing: 

(B)  That  frt)m  June  1  through 
September  15,  you  may  use  a  puree 
seine  vessel  to  take  salmon  only  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak.  Akutan.  Atka-Amlia, 
and  Umnak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
saliQon  in  the  following  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outlet  stream; 

(B)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 
House"  at  53°  52.64"  N.  lat.  166°  32.30" 
W.  long,  to  a  point  on  Amaknak  Island 


at  53°  52.82"  N.  lat.,  166°  32.13"  W.      • 
long.,  and  north  of  line  fit)m  a  point 
south  of  Agnes  Beach  at  53°  52.28"  N. 
lat.,  166°  32.68"  W.  long,  to  a  point  at 
53°  52.35"  N.  lat.,  166°  32.95"  W.  long, 
on  Amaknak  Island; 

(C)  Within  Unalaska  Bay  south  of  a 
line  from  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv){A)  of 
this  section; 

(D)  The  waters  of  Summers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 

(E)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  line  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(F)  Waters  of  McLees  Lake  and  its 
tributaries  and  ouUet  stream; 

(G)  Waters  in  Reese  Bay  from  July  1 
through  July  9,  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 

(H)  All  freshwater  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
giUnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 

(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless  ' 
restricted  under  the  terms  of  a 
subsistence  fishii^  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the 'Akutan. 
Umnak,  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence^^aught  fish  and  must 
return  it  no  later  than  October  31. . 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
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a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  longitude  of  the  tip  of  Cape 
Sarichef  and  south  of  the  latitude  of  the 
tip  of  Cape  Menshikof. 

(i)  You  may  take  Bsh,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  under  the 
terms  of  a  subsistence  fishing  permit.  If 
ybu  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
within  12  hours  following  each  State 
open  weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  conunercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(be)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula       < 
enclosed  by  156°  20.22"  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 


a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow/steelhead  trout,  at  any  time, 
except  as  may  be  specified  by  a 
subsistence  fishing  permit.  If  you  take 
rainbow/steelhead  trout  incidentally  in 
other  subsistence  net  fisheries,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  inunediately 
upon  taking  subsistence-caught  fish  and 
must  retiim  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  horn  48  hours  before  the  first 
State  commercial  salmon  fishing 
opening  in  the  Chignik  Area  through 
September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  piuposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°  51.10'  N.  lat.),  west  of  150°  W. 
long.,  north  of  55°  30.00'  N.  lat.;  and  east 
of  the  longitude  of  the  southern 
entrance  of  Imuya  Bay  near  Kilokak 
Rocks  (156°  20.22' W.  long.). 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  utiless  restricted  by  the  terms 
of  a  subsistence  fishing  permit.  If  you 
take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hoiu^  a  day 


fix>m  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  througB  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  diuing,  and  for  24  hours 
after  any  State  open  conunercial  salmon 
fishing  period.  The  use  of  skiffs  from 
any  type  of  vessel  is  allowed;    - 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  Womens  Bay  closed  waters — all 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23'  N.  lat., 
152°31.51'  W  long.),  to  the  northeastern 
tip  of  Mary's  Island  (57°42.40'  N.  lat., 
152°32.00'  W.  long.),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  N. 
lat.,  152°31.50'W.  long.: 

(B)  Buskin  River  closed  waters — all 
waters  inside  of  a  line  nmning  from  a 
marker  on  the  bluff  north  of  the  mouth 
of  the  Buskin  River  at  approximately 
57°45.80'  N.  lat,  152°28.38'  W.  long.,  to 
a  point  offshore  at  57°45.35'  N.  lat, 
152°28.15'  W.  long.,  to  a  marker  located 
onshore  south  of  the  nver  mouth  at 
approximately  57°45.15'N.  lat, 
152°28.65'W.  long.; 

(C)  All  waters  closed  to  commercial 
salmbn  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmcU,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the  State 
commercial  herring  sac  roe  season  from 
April  15  through  June  30. 

(v)  With  a  subsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  niust  record  on  your 
subsistence  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 


(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  unless  restricted  imder  the  terms  of 
a  subsistence  fishing  permit. 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(10)  CooJc  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58°  51'  06"  N.  lat.)  and 
a  line  extending  south  from  Cape 
Fairfield  (148°  50'  15"  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Cook  Inlet 
Area.  If  you  take  rainbow/steelhead 
trout  incidentally  in  ot^er  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  piuposes. 

(ii)  You  may  not  take  grayling  or 
burbot  for  subsistence  purposes. 

(iii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  imder  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iv)  You  may  only  take  salmon,  Dolly 
Varden,  trout,  and  char  under  authority 
of  a  Federal  subsistence  fishing  permit. 
Seasons,  harvest  and  possession  limits, 
and  methods  and  means  for  take  are  the 
same  as  for  the  taking  of  those  species 
under  Alaska  sport  fishing  regulations 
(5  AAC  56). 

(v)  You  may  only  take  smelt  with  dip 
nets  or  gillnets  in  fi^sh  water  from  April 

1  through  June  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 

2  inches  in  mesh  size.  You  must  attend 
the  net  at  all  times  when  it  is  being 
used.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(vi)  Gillnets  may  not  be  used  in 
freshwater,  except  for  the  taking  of 
whitefish  in  the  Tyone  River  drainage  or 
for  the  taking  of  smelt. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  and  drainages  of  Alaska  between 
the  longitude  of  Cape  Fairfield  and  the 
longitude  of  Cape  Suckling. 

(i)  You  may  take  fish,  other  than 
rainbow/steelhead  trout,  in  the  Prince 
William  Sound  Area  only  imder 
authority  of  a  subsistence  fishing 
permit,  except  that  a  permit  is  not 
required  to  take  eulachon. 


(ii)  You  may  take  fish  by  gear  listed 
in  paragraph  (c)(1)  of  this  part  unless 
restricted  in  this  section  or  under  the 
terms  of  a  subsistence  fishing  permit, 
(iii)  ff  you  catch  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  purposes,  unless  restricted 
in  this  section. 

(iv)  In  the  Copper  River  drainage 
upstream  from  Haley  Creek,  you  may 
take  salmon  only  in  the  waters  of  the 
Upper  Copper  River  District,  or  in  the 
vicinity  of  the  Native  Village  of 
Batzulnetas. 

(v)  In  the  Upper  Copper  River  District, 
you  may  take  salmon  only  by  fish 
wheels,  rod  and  reel,  or  dip  nets. 

(vi)  Rainbow/steelhead  trout  and 
other  freshwater  fish  caught  incidentally 
to  salmon  by  fish  wheel  in  the  Upper 
Copper  River  District  may  be  retained, 

(vii)  Freshwater  fish  other  than 
rainbow/steelhead  trout  caught 
incidentally  to  salmon  by  dip  net  in  the 
Upper  Copper  River  District  may  be 
retained.  Rainbow/steelhead  trout 
caught  incidentally  to  salmon  by  dip  net 
in  the  Upper  Copper  River  District  must 
be  released  unharmed  to  the  water. 

(viii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit,  or  rainbow/steelhead 
trout  caught  incidentally  to  salmon  by 
fishwheel,  unless  the  anal  (ventral)  fin 
has  been  immediately  removed  bom  the 
fish.  You  must  immediately  record  all    . 
retained  fish  on  the  subsistence  permit. 
Immediately  means  prior  to  concealing 
the  fish  from  plain  view  or  transporting 
the  fish  more  than  50  feet  from  where 
the  fish  was  removed  from  the  water. 

(ix)  You  may  take  salmon  in  the 
Upper  Copper  River  District  only  from 
May  15  tlu-ough  September  30. 

(x)  The  total  aimual  harvest  limit  for 
subsistence  salmon  fishing  permits  in 
combination  for  the  Glennallen 
Subdistrict  and  the  Chitina  Subdistrict 
is  as  follows: 

(A)  For  a  household  with  1  person,  30 
salmon,  of  which  no  more  than  5  may 
be  Chinook  salmon  taken  by  dip  net  and 
no  more  than  5  chinook  taken  by  rod 
and  reel; 

(B)  For  a  household  with  2  persons, 
60  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  taken  by  dip  net 
and  no  more  than  5  chinook  taken  by 
rod  and  reel,  plus  10  salmon  for  each 
additional  person  in  a  household  over  2 
persons,  except  that  the  household's 
limit  for  chinook  salmon  taken  by  dip 
net  or  rod  and  reel  does  not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 


person,  of  which  no  more  than  5  may 
be  chinook  salmon  taken  by  dip  net  and 
no  more  than  5  chinook  taken  by  rod 
and  reel,  or  no  more  than  a  total  of  500 
salmon  for  a  permit  issued  to  a 
household  with  2  or  more  persons,  of 
which  no  more  than  5  may  be  chinook 
salmon  taken  by  dip  net  and  no  more 
than  5  chinook  taken  by  rod  and  reel. 

(xi)  The  following  apply  to  Upper 
Copper  River  District  subsistence 
salmon  fishing  permits: 

(A)  Only  one  subsistence  fishing 
permit  per  subdistrict  will  be  issued  to 
each  household  per  year.  If  a  household 
has  been  issued  permits  for  both 
subdistricts  in  the  same  year,  both 
permits  must  be  in  your  possession  and 
readily  available  for  inspection  while 
fishing  or  transporting  subsistence-taken 
fish  in  either  subdistrict.  A  qualified 
household  may  also  be  issued  a 
Batzulnetas  salmon  fishery  permit  in  the 
same  year; 

(B)  Multiple  types  of  gear  may  be 
specified  on  a  permit,  although  only  one 
unit  of  gear  may  be  operated  at  any  one 
time; 

(C)  You  must  return  yoiu  permit  no 
later  than  October  31  of  the  year  in 
which  the  permit  is  issued,  or  you  may 
be  denied  a  permit  for  the  following 
year; 

(D)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  Section 

.27(i)(ll)  and  during  fishing 

operations; 

(E)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(F)  You  must  personally  operate  your 
fish  wheel  or  dip  net; 

(G)  You  may  not  loan  or  transfer  a 
subsistence  fish  wheel  or  dip  net  permit 
except  as  permitted. 

(xii)  If  you  are  a  fishwheel  owner: 

(A)  You  must  register  your  fish  wheel 
with  ADF&G  or  the  Federal  Subsistence 

Board; 

(B)  Your  registration  number  and 
name  and  address  must  be  permanently 
affixed  and  plainly  visible  on  the  fish 
wheel  when  the  fish  wheel  is  in  the 

wfltcr* 

(C)  Only  the  current  year's  registration 
number  may  be  affixed  to  the  fish 
wheel;  you  must  remove  any  other 
registratioB  number  from  the  fish  wheel; 

(D)  You  must  remove  the  fish  wheel 
from  the  water  at  the  end  of  the  permit 
period; 

(E)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 

.  subsistence  fishing  for  personal  gain, 
(xiii)  If  you  are  operating  a  fishwheel: 
(A)  You  may  operate  only  one  fish 
wheel  at  any  one  time; 
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(B)  You  may  not  set  or  operate  a  fish 
wheel  within  75  feet  of  another  fish 
wheel; 

(C)  No  fish  wheel  may  have  more  than 
two  baskets; 

(D)  If  you  are  a  permittee  other  than 
the  owner,  a  wood  or  metal  plate  at  least 
12  inches  high  by  12  inches  wide, 
bearing  your  name  and  address  in  letters 
and  numerals  at  least  1  inch  high,  must 
be  attached  to  the  fish  wheel  so  that  the 
name  and  address  are  plainly  visible. 

(xiv)  A  subsistence  nshing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  operate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  or  the  Federal  Subsistence 
Board  of  a  harvest  assessment  plan  to  be 
administered  by  the  permitted  council 
or  organization.  The  harvest  assessment 
plan  must  include:  provisions  for 
recording  daily  catches  for  each  fish 
wheel;  sample  data  collection  forms; 
location  and  number  of  fish  wheels;  the 
full  legal  name  of  the  individual 
responsible  for  the  lawful  operation  of 
each  fish  wheel;  and  other  information 
determined  to  be  necessary  for  effective 
resource  management.  The  following 
additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  (i)(ll)(xiv): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  ADF&G  or 
Federal  Subsistence  Board  when 
households  are  added  to  the  list,  and  the 
seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  council  or 
other  similarly  qualified  organization 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xv)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  imder  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
National  Park  Service  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regulatory  markers  located  near  the 
mouth  of  Tanada  Qreek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 


Service  regulatory  markers  identifying 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  and  rod 
and  reel  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  from 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  chinook  salmon 
taken  in  a  fishwheel  in  the  Copper 
River.  You  may  not  take  chinook  salmon 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  15. 

(xvi)  You  may  take  pink  salmon  for 
subsistence  purposes  from  freshwater 
with  a  dip  net  from  May  15  until 
September  30,  7  days  per  week,  with  no 
harvest  or  possession  limits  in  the 
following  areas: 

(A)  Green  Island,  Knight  Island, 
Chenega  Island,  Bainbridge  Island, 
Evans  Island,  Elrington  Island,  Latouche 
Island,  and  adjacent  islands,  and  the 
mainland  waters  from  the  outer  point  of 
Granite  Bay  located  in  Knight  Island 
Passage  to  Cape  Fairfield; 

(B)  Waters  north  of  a  line  from 
Porcupine  Point  to  Granite  Point,  and 
south  of  a  line  from  Point  Lowe  to 
Tongue  Point. 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  waters  and  drainages  of 
Alaska  between  the  longitude  of  Cape 
Suckling  and  the  longitude  of  Cape 
Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hours  before 
a  State  opening  of  commercial  salmon 
net  fishing  season  until  48  hours  after 
the  closure.  This  applies  to  each  river  or 
bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
State  commercial  salmon  net  fishing 
period  exceeds  two  days  in  any  Yakutat 
Area  salmon  net  fishery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m<  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  trout  (other 
than  steelhead,]  and  char  only  under 
authority  of  a  subsistence  fishing 
permit.  You  may  only  take  steelhead 
trout  in  the  Situk  and  Ahmklin  Rivers 
and  only  under  authority  of  a  Federal 
subsistence  fishing  permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 


(vi)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 

(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
horn  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  With  a  subsistence  fishing  permit, 
you  may  harvest  at  any  time  up  to  10 
Dolly  Varden  with  no  minimum  size. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  DiXon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow/steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
only  from  8  a.m.  Monday  until  5  p.m. 
Friday. 

(iii)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon.  You  must 
possess  a  Federal  subsistence  fishing 
permit  to  take  coho  salmon,  trout,  or 
char.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
steelhead  in  Hamilton  Bay  and  Kadake 
Bay  Rivers.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
eulachon  from  any  freshwater  stream 
flowing  into  fishing  Sections  1-C  or 
1-D. 

(iv)  You  may  take  steelhead  trout  on 
Prince  of  Wales  Island  only  under  the 
terms  of  Federal  subsistence  fishing 
permits.  You  must  obtain  a  separate 
permit  for  the  winter  and  spring 
seasons. 

(A)  The  winter  season  is  December  1 
through  the  last  day  of  February,  with 
a  harvest  limit  of  2  fish  per  household. 
You  may  use  only  a  dip  net,  spear,  or 
rod  and  reel  with  artificial  lute  or  fly. 
You  may  not  use  bait.  The  winter  season 
may  be  closed  when  the  harvest  level 
cap  of  100  steelhead  for  Prince  of  Wales 
Island  has  been  reached.  You  must 
retiun  yoiu  winter  season  permit  within 
15  days  of  the  close  of  the  season  and 
before  receiving  another  permit  for  a 
Prince  of  Wales  steelhead  subsistence 
fishery.  The  permit  conditions  and 
systems  to  receive  special  protection 
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will  be  determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

(B)  The  spring  season  is  March  1 
through  May  31,  with  a  harvest  limit  of 
5  fish  per  household.  You  may  use  only 
a  dip  net,  spear,  or  rod  and  reel  with 
artificial  lure  or  fly.  You  may  not  use 
bait.  The  spring  season  may  be  closed 
prior  to  May  31  if  the  harvest  quota  of 
600  fish  minus  the  niunber  of  steelhead 
harvested  in  the  winter  subsistence 
steelhead  fishery  is  reached.  You  must 
retiun  your  spring  season  permit  within 
15  days  of  the  close  of  the  season  and 
before  receiving  another  permit  for  a 
Prince  of  Wales  steelhead  subsistence 
fishery.  The  permit  conditions  and 
systems  to  receive  special  protection 
will  be  determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

(v)  In  the  Southeastern  Alaska  Area, 
except  for  sections  3 A,  3B,  and  3C  and 
the  Stikine  and  Taku  Rivers,  you  may 
take  coho  salmon  in  Southeast  Alaska 
waters  under  Federal  jurisdiction  under 
the  terms  of  a  Federal  subsistence 
fishing  permit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20 
coho  salmon  per  household,  and  the 
annual  limit  is  40  coho  salmon  per 
household.  Only  dipnets,  spears,  gaffs, 
and  rod  and  reel  may  be  used.  Bait  may 
only  be  used  from  September  15 
through  November  15.  You  may  not 
retain  incidentally  caught  trout  and 
sockeye  salmon  imless  taken  by  gaff  or 
spear. 

(vi)  You  may  take  coho  salmon  in 
Subdistricts  3(A),  (B),  and  (C)  only 
under  the  terms  of  a  Federal  subsistence 
fishing  permit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20  fish 
per  household.  Only  spears,  dip  net, 
and  rod  and  reel  may  be  used.  Bait  may 
be  used  only  from  September  15 
through  November  15. 

(vii)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  yoxa  permit  calendar. 

(viii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersbitfg,  Wrangell,  and  Sitka. 

(ix)  You  shall  immediately  remove  the 
pelvic  fins  of  all  salmon  when  taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  For  the  Salmon  Bay  Lake  system, 
the  daily  harvest  and  season  limit  per 
household  is  30  sockeye  salmon. 


(xii)  For  Virginia  Lake  (Mill  Creek), 
the  daily  harvest  limit  per  household  is 
20  sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiii)  For  Thoms  Creek,  the  daily 
harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiv)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  aU  nets 
by  both  Federally-qualified  and  non- 
Federally  qualified  users. 

(xv)  Only  Federally-qualified 
subsistence  users  may  harvest  sockeye 
salmon  in  streams  draining  into  Falls 
Lake  Bay,  Gut  Bay,  or  Pillar  Bay.  In  the 
Falls  Lake  Bay  and  Gut  Bay  drainages, 
the  possession  limit  is  10  sockeye 
salmon  per  household.  In  the  Pillar  Bay 
drainage,  the  individual  possession 
limit  is  15  sockeye  salmon  with  a 
household  possession  limit  of  25 

sockeye  salmon- 

(xvi)  In  Baranof  Lake,  Florence  Lake, 
Hasselborg  Lake  and  River,  Mirror  Lake, 
Virginia  Lake,  and  Wilson  Lake,  in 
addition  to  the  requirement  for  a 
Federal  subsistence  fishing  permit,  the 
following  restrictions  for  tbe  harvest  of 
Dolly  Varden,  cutthroat,  and  rainbow 
trout  apply: 

\A)  You  may  harvest  at  any  time  up 
to  10  Dolly  Varden  of  any  size; 

(B)  You  may  harvest  at  any  time  six 
cutthroat  or  rainbow  trout  in 
combination.  You  may  only  retain  fish 
between  11'  and  22".  You  may  only  use 
a  rod  and  reel  without  bait. 

(xvii)  In  all  waters,  other  than  those 
identified  in  paragraph  (i)(13)(xvi)  of 
this  section,  in  addition  to  the 
requirement  for  a  subsistence  fishing 
permit,  you  may  harvest  Dolly  Varden 
and  cutthroat  and  rainbow  trout  in 
accordance  with  the  seasons  and  harvest 
limits  delineated  in  the  Alaska 
Administrative  Code,  5  AAC  47-  You 
may  only  use  a  rod  and  reel  without  bait 
unless  the  use  of  bait  is  specifically 
permitted  in  5  AAC  47. 

§    .28    Subsistence  taking  of  shellfish. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab.  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts. 

(b)  IReserved] 

(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  cumulative. 
This  means  that  if  you  have  taken  the 


harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  imder  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  types  of  gear  to  take 
shellfisb: 

(i)  Abalone  iron; 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  handline; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  digger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 
■  (x)  A  sea  ujchin  rake;     ' 

(xi)  A  shovel;  and 

(xii)  A  trawl. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  your  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanwit 
ADF&G  vessel  license  niunber;      ^ 

(ii)  Kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 
§_.27(c)(2). 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(e)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  imder  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
■  designate  another  Federally-qualified 
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subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  Hsherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  y6ur  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(0  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  unless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch,  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  follovtring  calendar 
year,  unless  you  demonstrate  that 


failure  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
unavoidable  circumstances. 

(g)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  from  your 
lawfully  taken  commercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j)(l)  An  owner,  operator,  or  employee 
of  a  lodge,  charter  vessel,  or  other 
enterprise  that  furnishes  food,  lodging, 
or  guide  services  may  not  furnish  to  a 
client  or  guest  of  that  enterprise, 
shellfish  that  has  been  taken  under  this 
section,  unless: 

(i)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the  presence  of  the  client  or  guest. 

(2)  The  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
are  currently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  currently  identified 
under  Federal  subsistence  management 
jurisdiction. 

(3)  Cook  Inlet  Area,  (i)  You  may  take 
shellfish  for  subsistence  purposes  only 
as  allowed  in  this  section  (k)(3). 

(ii)  You  may  not  take  king  crab, 
Dungeness  crab,  or  shrimp  for 
subsistence  purposes. 

(iii)  In  the  subsistence  taking  of 
Tanner  crab: 

(A)  Male  Tanner  crab  may  be  taken 
only  bom  July  15  through  March  15; 

(B)  The  daily  harvest  and  possession 
limit  is  5  male  Tanner  crab; 


(C)  Only  male  Tanner  crabs  5V2 
inches  or  greater  in  width  of  shell  may 
be  taken  or  possessed; 

(D)  No  more  than  2  pots  per  person, 
regardless  of  type,  with  a  maximum  of 
2  pots  per  vessel,  regardless  of  type, 
may  be  used  to  take  Tanner  crab. 

(iv)  In  the  subsistence  taking  of  clams: 

(A)  The  daily  harvest  and  possession 
limit  for  littleneck  clams  is  1,000  and 
the  minimum  size  is  1.5  inches  in 
length; 

(B)  The  daily  harvest  and  possession 
limit  for  butter  clams  is  700  and  the 
minimum  size  is  2.5  inches  in  length. 

(v)  Other  than  as  specified  in  this 
section,  there  are  no  harvest,  possession, 
or  size  limits  for  other  shellfish,  and  the 
season  is  open  all  year. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
State  closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
poimds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  male  Dimgeness  crabs  with 
a  shell  width  of  6V2  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Dungeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  State 
opening  of  a  commercial  king  or  Tanner 
crab  fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  with 
shell  width  of  7  inches  or  greater  may 
be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  only  use  one  crab  pot, 
which  may  be  of  any  size,  to  take  king 
crab; 

(D)  You  may  take  king  crab  only  frtim 
June  1-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  State  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 
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(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  taie  Taimer  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  State  commercial  king 
or  Tanner  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crabs  with  a  shell  width 
5V2  inches  or  greater  per  person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  State  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
poimds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 


(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  oidy  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed. 

(iii)  In  the  subsistence  taking  of  kijg 

crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6  V2  inches 
or  CTeater  may  be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  take  crabs  only  from  June 
l-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tarmer  crabs  per 
person;  only  crabs  writh  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed." 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 

net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 


intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shri&ip  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Dimgeness  crabs  per  person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
males  crabs  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  s^twater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  from  Jime  l-January 
31: 

(D)  In  the  Norton  Soimd  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 

(v)  In  waters  south  of  60°  N.  lat..  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crabs. 

Dated:  December  27,  2002. 
WilUam  W.  Knauer  n, 
Acting  Chair,  Federal  Subsistence  Board. 

Dated:  January  6,  2003. 
Calvin  H.  Casipit, 

Acting  Subsistence  Program  Leader,  USDA- 

Fdrest  Service. 

[FR  Doc.  03-2396  Filed  2-11-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

ForMt  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTER|6r 

Fish  and  Wildlife  Service 

SO  CFR  Part  100 
RiN  1018-AI89 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 2004-05  Subsistence 
Taking  of  Fish  and  Shellfish 
Regulations 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  regulations  for  fishing  seasons, 
harvest  limits,  methods,  and  means 
related  to  taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2004-05 
regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 


to  an  annual  public  review  cycle.  When 
final,  this  rulemaking  would  replace  the 
fish  and  shellfish  taking  regulations 
included  in  the  "Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Subpart  D— 2003-04 
Subsistence  Taking  of  Fish  and  Wildlife 
Regulations,"  which  expire  on  February 
29.  2004.  This  rule  would  also  amend 
the  Customary  and  Traditional  Use 
Determinations  of  the  Federal 
Subsistence  Board  and  the  General 
Regulations  related  to  the  taking  of  fish 
and  shellfish. 

DATES:  The  Federal  Subsistence  Board 
must  receive  your  written  public 
comments  and  proposals  to  change  this 
proposed  rule  no  later  than  March  28, , 
2003.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 
will  hold  public  meetings  to  receive 
proposals  to  change  this  proposed  rule 
ft-om  February  11,  2003 — March  20, 
2003.  See  SUPPLEMENTARY  INFORMATION 
for  additional  information  on  the  public 
meetings.  v, 

ADDRESSES:  You  may  submit  proposals 
electronically  to  Subsistence@fws.gov. 
See  SUPPLEMENTARY  INFORMATION  for  file 


formats  and  other  information  about 
electronic  filing.  You  may  also  submit 
written  comments  and  proposals  to  the 
Office  of  Subsistence  Management,  3601 
C  Street,  Suite  1030,  Anchorage,  Alaska 
99503.  The  public  meetings  will  be  held 
at  various  locations  in  Alaska.  See 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  locations  of 
the  public  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region.  (907)  786-3592. 

SUPPLEMENTARY  INFORMATION: 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

The  Federal  Subsistence  Board 
(Board)  will  hold  meetings  on  this 
proposed  rule  at  the  following  locations 
in  Alaska: 


Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
RegKX) 


1 — Southeast  Regional  Council  

2 — Southcentral  Regional  Council  

3 — Kodiak/Aleutians  Regional  Council 

4 — Bristol  Bay  Regional  Council  

5 — Yukon-Kuskokwim  Delta  Regional  Coundi 

6 — Western  Intenor  Regional  Cour>cil 

7 — Seward  Peninsula  Regional  Council  

8 — Northwest  Arctic  Regional  Council  

9 — Eastern  Interior  Regional  Council 

10 — North  Slope  Regional  Council  


Ketchikan  Febmary  25,  2003. 

Anchorage March  4,  2003. 

OW  Harbor  •  March  19,  2003 

Dillingham  February  27,  2003. 

Chevak  .'. March  6,  2003. 

Aniak  March  18,2003. 

Unalakleel February  11,  2003. 

Kotzebue  .». February  26,  2003. 

Nenana , March  11,  2003. 

Barrow .'. February  19.  2003. 


We  will  publish  notice  of  specific 
dates,  times,  and  meeting  locations  in 
local  and  statewide  newspapers  prior  to 
the  meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circumstances.  The  amount  of 
work  on  each  Regional  Council's  agenda 
will  determine  the  length  of  the 
Regional  Council  meetings. 

Electronic  filing  of  comments 
(preferred  method):  You  may  submit 
electronic  comments  (proposals)  and 
other  data  to  Subsistence@fws.gov. 
Please  submit  as  either  WordPerfect  or 
MS  Word  files,  avoiding  the  use  of  any 
special  characters  and  any  form  of 
encryption. 

We  will  compile  and  distribute  for 
additional  public  review  during  May 
2003  the  written  proposals  to  change 
Subpart  D  fishing  regulations  and 
customary  and  traditional  use 
determinations  in  Subpart  C.  A  30-day 
public  comment  period  wiU  follow 
distribution  of  the  compiled  proposal 
packet.  We  will  accept  written  public 
comments  on  distributed  proposals 
during  the  public  comment  period, 


which  is  presently  scheduled  to  end  on 
June  11,  2003. 

We  will  hold  a  second  series  of 
Regional  Council  meetings  in  September 
and  October  2003,  to  assist  the  Regional 
Councils  in  developing 
recommendations  to  the  Board.  You 
may  also  present  comments  on 
published  proposals  to  change  fishing 
and  customary  and  traditional  use 
determination  regulations  to  the 
Regional  Councils  at  those  fall  meetings. 

The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage,  December  2003.  You  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at ' 
that  time.  The  Board  will  then 
deliberate  and  take  final  action  on 
proposals  received  that  request  changes 
to  this  proposed  rule  at  that  public 
meeting. 

Please  Note:  The  Board  will  not  consider 
proposals  for  changes  relating  to  hunting  or 
trapping  regulations  at  this  time.  The  Board 
will  be  calling  for  proposed  changes  to  those 
regulations  in  August  2003. 


The  Board's  review  of  your  comments 
and  fish  and  shellfish  proposals  will  be 
facilitated  by  you  providing  the 
following  information:  (a)  Your  name, 
address,  and  telephone  number;  (b)  The 
section  and/or  paragraph  of  the 
proposed  rule  for  which  your  change  is 
being  suggested;  (c)  A  statement 
explaining  why  the  change  is  necessary; 
(d)  The  proposed  wording  change;  (e) 
Any  additional  information  you  believe 
will  help  the  Board  in  evaluating  yoiu- 
proposal.  Proposals  that  fail  to  include 
the  above  information,  or  proposals  that 
are  beyond  the  scope  of  authorities  in 
§_.24,  Subpart  C  and  §§_.25,  _.27,  or 

.28,  Subpart  D,  may  be  rejected.  The 

Board  may  defer  review  and  action  on 
some  proposals  if  workload  exceeds 
work  capacity  of  staff.  Regional 
Councils,  or  Board.  These  deferrals  will 
be  based  on  recommendations  of  the 
affected  Regional  Council,  staff 
members,  and  on  the  basis  of  least  harm 
to  the  subsistence  user  and  the  resoiurce 
involved.  Proposals  should  be  specific 
to  customary  and  traditional  use 
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determinations  or  to  subsistence  fishing 
seasons,  hcu^est  limits,  and/or  methods 
and  means. 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resoiuces  on 
public  lands,  luiless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANURIA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  nu-al  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and,  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  ^til  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29,  1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  May  7,  2002,  (67 
FR  30559),  the  Departments  established 
a  Federal  Subsistence  Board  to 
administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
conciurence  of  the  Secretary  of 
Agricultiu-e;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participate  in  the  development 
of  regulations  for  Subparts  A,  B,  and  C, 
and  the  annual  Subpart  D  regulations. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 
Because  this  rule  relates  to  public  lands 


managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  text  would  be 
incorporated  into  36  CFR  part  242  and 
^0  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23.  remain 
eifective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  would 
apply  to  regulations  found  in  this 
subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(2OO20  and  50  CFR  100.11  (2002),  and 
for  the  purposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Regional  Coimcil.  The 
Regional  Councils  provide  a  forum  for 
nu-al  residents  with  personal  knowledge 
of  local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  public  lands. 
The  Regional  Council  members 
represent  varied  geographical,  cidtiual. 
and  user. diversity  within  each  region. 

The  Regional  Coimcils  have  a 
substantial  role  in  reviewing  the 
proposed  nde  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  December  2003. 

Proposed  Changes  from  2003-2004 
Seasons  and  Harvest  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  aimual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 

determinations  (§ .24  of  Subpart  C)  are 

also  subject  to  an  annual  review  process 
providing  for  modification  each  year. 
The  text  of  the  2003-04  Subparts  C  and 
D  final  rulfe.  without  modification, 
served  as  the  foimdation  for  the  2004- 
05  Subparts  C  and  D  proposed  rule. 
Please  see  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  amendments  made  to 
subparts  C  and  D  in  that  rule  are  the 
same  as  the  amendments  we  are 
proposing  in  this  rule.  The  regulations 
contained  in  this  proposed  rule  would 


take  effect  on  March  1,  2004,  luiless 
elements  are  changed  by  subsequent 
Board  action  following  the  public 
review  process  outlined  herein. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance — A  Draft  Environmental 
Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  woidd 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment  ^ 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest    ' 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  aimual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

An  envirorunental  assessment  was 
prepared  in  1997  on  the  expansion  of 
Federal  jurisdiction  over  fisheries  and  is 
available  by  contacting  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Secretary  of  the  friterior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  determined  that  the 
expansion  of  Federal  jurisdiction  did 
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not  constitute  a  major  Federal  action, 
significantly  affecting  the  human 
environment  and  has,  therefore,  signed 
a  Finding  of  No  Significant  Impact. 
Compliance  with  Section  810  of 
ANILCA— A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process  on 
the  Federal  Subsistence  Management 
Program.  The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildlife  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  The  final  Section 
810  analysis  determination  appeared  in 
the  April  6, 1992.  ROD.  which 
concluded  that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  FV  with  an  annual  process 
for  setting  himting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

During  the  environmental  assessment 
process,  an  evaluation  of  the  effects  of 
this  rule  was  also  conducted  in 
accordance  with  Section  810.  This 
evaluation  supports  the  Secretaries' 
determination  that  the  rule  will  not 
reach  the  "may  significantly  restrict" 
threshold  for  notice  and  hearings  under 
ANILCA  Section  810(a)  for  any 
subsistence  resources  or  uses. 

Paperwork  Reduction  Act — This  rule 
contains  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  imder  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  requirements  are  approved  by 
OMB  under  44  U.S.C.  3501  and  have 
been  assigned  control  number  1018- 
0075.  which  expires  July  31.  2003.  On 
January  16.  2003.  we  published  in  the 
Federal  Register  (68  FR  2347)  a  notice 
of  our  intent  to  request  OMB  approval 
of  a  3-year  renewal  of  this  information 
collection.  We  will  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Economic  Effects— This  rule  is  not  a 
significant  rule  subject  to  OMB  review 
under  Executive  Order  12866. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  this 
rule  dees  not  restrict  any  existing  sport 
or  commercial  fishery  on  the  public 
lands,  and  subsistence  fisheries  will 
continue  at  essentially  the  same  levels 
as  they  presently  occxu.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 


positive  economic  effect  on  a  niunber  of 
small  entities,  such  as  tackle,  boat,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

hi  general,  the  resources  to  be 
harvested  under  this  rule  are  already 
being  harvested  and  consumed  by  the 
local  harvester  and  do  not  result  in  an 
additional  dollar  benefit  to  the 
economy.  However,  we  estimate  that  24 
million  pounds  of  fish  (including  8.3 
million  pounds  of  salmon)  are  harvested 
by  the  local  subsistence  users  annually 
and,  if  given  a  dollar  value  of  $3.00  per 
pound  for  salmon  [Note:  $3.00  per 
pound  is  much  higher  than  the  current 
commercial  value  for  salmon.]  and 
$0.58  per  pound  for  other  fish,  would 
equate  to  about  $34  millioain  food 
value  Statewide. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  small  entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  certify  based  on  the  above 
figures  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.),  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
priority  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Secretaries  have  determined  and 
certify  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies  and  there  is  no  cost 


imposed  on  any  State  or  local  entities  or 
tribal  governments. 

The  Secretaries  have  determined  that 
these  regidations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vm  of  ANILCA  precludes  the  State 
from  exercising  subsistence 
management  authority  over  fish  and 
wildlife  resources  on  Federal  lands 
imless  it  meets  certain  requirements. 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Govemment-to-Govenunent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175.  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  a  significant  regulatory  action 
imder  Executive  Order  13211,  affiecting 
energy  supply,  distribution,  or  use,  this 
action  is  not  a  significant  action  and  no 
Statement  of  Energy  Effects  is  required. 

Drafting  Information — William 
Knauer  drafted  these  regulations  under 
the  guidance  of  Thomas  H.  Boyd,  of  the 
Office  of  Subsistence  Management, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Anchorage,  Alaska. 
Taylor  Brelsford.  Alaska  State  Office, 
Bureau  of  Land  Management;  Bob 
Gerhard,  Alaska  Regional  Office, 
National  Park  Service;  Dr.  Gleim  Chen, 
Alaska  Regional  Office.  Bureau  of 
Indian  Affairs;  Rod  Simmons,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service;  and  Ken  Thompson,  USDA- 
Forest  Service  provided  additional 
guidance. 

List  of  Subiects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure.  Alaska.  Fish,  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 
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For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  proposes  to  amend  30  CFR  242 
and  50  CFR  100  for  the  2004-05 
regiUatory  year.  The  text  of  the 
amendments  would  be  the  same  as  the 


final  rule  amendments  for  the  2003-04 
regulatory  year  published  elsewhere  in 
this  issue  of  the  Federal  Register. 


Dated  December  27.  2002. 
WUliam  W.  Knauer  n. 
Acting  Chair,  Federal  Subsistence  Board. 

Dated:  January  6,  2003. 
Calvin  H.  Casipit, 

Acting  Subsistence  Program  Leader.  USDA- 
Forest  Service. 
[FR  Doc.  03-2397  Filed  2-11-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
SO  CFR  Part  100 

Subsistence  Management  Regulations 
for  Public  L^nds  in  Alaska,  Subpart  D; 
Changes  to  Harvest  Limits  for  Moose 
in  Units  21(D)  and  24,  Muslcox  in  Unit 
26(C),  and  Caribou  in  UnH  17(A)  and 
(C) 

AGENCIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTK)N:  Change  in  harvest  limits. 


SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  change  in- 
harvest  limits  to  protect  moose 
popvilations  in  Units  21(D)  and  24, 
muskox  populations  in  Unit  26(C),  and 
caribou  populations  in  Units  17(A)  and 
(C).  This  regulatory  change  provides  an 
exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 
Federal  Register  on  June  28,  2002. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  wildlife  for 
subsistence  uses  during  the  2002-2003 
regulatory  year. 

DATES:  The  emergency  action  on  moose 
was  effective  August  27  through 
September  25,  2002.  The  temporary 
action  on  muskox  is  effective  September 
15,  2002,  through  March  31,  2003.  The 
temporary  action  on  caribou  is  effective 
December  1.  2002,  through  March  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  78&-3888. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agricultiu« 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 


ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agricultiire 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VIII 
through  regulations  at  Title  50,  Part  100 
and  Title  36,  Part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A.  B,  and  C  of  these 
regulations,  as  revised  May  7,  2002,  (67 
FR  30559),  the  Departments  established 
a  Federal  Subsistence  Board  to 
administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
Subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2002-2003  wildlife  seasons,  harvest 
limits,  and  methods  and  means  were 
published  on  June  28,  2002,  (67  FR 
43710).  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
closiues  and  adjustments  would  apply 
to  36  CFR  part  242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G),  under  the  direction  of 
the  Alaska  Board  of  Game  (BOG), 
manages  the  general  harvest  and  State 
subsistence  harvest  on  all  lands  and 
waters  throughout  Alaska.  However,  on 
Federal  lands  and  waters,  the  Federal 
Subsistence  Board  implements  a 
subsistence  priority  for  rural  residents 
as  provided  by  Title  VIII  of  ANILCA.  In 
providing  this  priority,  the  Board  may, 
when  necessary,  preempt  State  harvest 
regulations  for  fish  or  wildlife  on 
Federal  lands  and  waters. 


Units  21(D)  and  24  (portion)— Moose 

Analysis  of  results  fi:om  trend  surveys 
conducted  by  ADF&G  in  Units  21(D) 
and  24  between  1985  and  1999,  reveal 
significant  declines  in  calf  production 
and  yearling  bull  recruitment.  Trend 
count  surveys  conducted  in  2000  and 
2001  show  that  these  declines  continue. 
Current  Federal  regulations  provide 
opportunities  to  harvest  antlerless 
moose  in  Units  21(D)  and  24.  While 
increased  cow  harvest  levels  have 
provided  additional  opportunity  and 
have  served  to  stabilize  moose 
populations  in  past  years,  prolonged 
harvest  at  the  current  levels  may 
contribute  to  further  declines  in 
productivity  and  recruitment.  As 
current  management  objectives 
prescribe  more  conservative  sustained 
yields  than  the  current  harvest  regimes, 
regulatory  changes  are  needed  to 
decrease  the  total  cow  harvest  and  to 
maintain  productivity  and  recruitment. 
Moose  harvests  in  Units  21(D)  and  24 
have  not  declined  for  any  local  resident 
hunting  for  subsistence  purposes. 
Subsistence  hunter  days  in  the  field  are 
minimal  and  are  not  increasing.  Results 
from  household  surveys  conducted  by 
ADF&G  in  10  Middle  Yukon  and 
Koyukuk  River  communities  reflect  that 
local  subsistence  harvest  rates  for  moose 
are  high.  Therefore,  the  reduced  harvest 
limit  from  any  moose  to  one  bull  is 
expected  to  stabilize  the  moose 
populations  in  Units  21(D)  and  24  at 
current  levels  while  still  providing 
continued  opportunity  for  subsistence 
users. 

Unit  26(C)— Muskox 

Muskoxen  were  reestablished  in  and 
near  the  Arctic  National  Wildlife  Refuge 
in  Unit  26(C)  in  1969  and  1970.  For 
several  years  after  their  release,  numbers 
of  muskoxen  increased  rapidly  and 
began  expanding  into  regions  east 
(Canada)  and  west  (Unit  26B)  of  the 
Refuge.  After  reaching  a  peak  of  399 
animals  in  1986,  numbers  of  muskoxen 
in  Unit  26(C)  were  relatively  stable  from 
1987-1998,  but  have  declined  sharply 
in  the  past  two  years. 

A  conservation  concern  was 
recognized  when  less  than  70  muskoxen 
were  counted  during  aerial  surveys 
made  in  late  June/early  July  2002. 
Reasons  for  the  decline  include  poor     ' 
calf  recruitment,  emigration  of 
muskoxen  from  Unit  26(C)  into  regions 
east  and  west  of  the  Refuge,  and 
increased  predation.  Until  more  calves 
are  bom  and  survive  or  muskoxen  move 
back  into  the  Refuge,  numbers  are  likely 
to  remain  low  and  could  continue  to 
decline.  The  low  number  of  calves  seen 
in  2000  and  2001  is  likely  related  to 
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severe  weather  (fall  icing  conditions, 
deep  snow  and  a  prolonged  snow 
season).  Changes  in  distribution  also  has 
affected  the  number  of  muskoxen  in  the 
Refuge.  Between  2000  and  2002,  mixed- 
sex  groups  with  3  radio-collared 
animals  dispersed  eastward  into  Canada 
and  at  least  1  group  with  a  radio- 
collared  animal  moved  west  off  the 
Refuge.  Muskoxen  may  also  have 
dispersed  southward  into  the 
mountains. 

On  July  11,  2002  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  official  and  at  the  request  of 
the  North  Slopp  Muskox  Working 
Group,  delayed  the  opening  of  the 
muskox  season  in  Unit  26(C),  from  July 
15  to  September  15.  Delaying  the  start 
of  the  season  until  September  15 
allowed  biologists  time  to  conduct 
additional  surveys  and  to  recommend  a 
more  permanent  course  of  action  to 
address  the  population  decline  of 
muskoxen  in  Unit  26(C).  That 
recommendation,  which  the  Board 
adopted  effective  September  15,  2002, 
reduced  the  muskox  harvest  quota  to 
two  bulls. 

Unit  1 7(A)  and  (C).  Nushagak    , 
Peninsula — Caribou 

Caribou  fitsm  the  Northern  Alaska 
Peninsula  Herd  were  reintroduced  to 
the  Nushagak  Peninsula  in  February 
1988,  after  an  absence  for  over  100 
years.  This  herd  grew  rapidly  during  the 
first  six  years  following  reintroduction 
with  an  average  annual  growth  rate  of 
38%.  During  the  mid  to  late  1990's,  the 
caribou  population  remained  relatively 
stable  at  around  1,200-1,300  animals. 
Since  1999.  the  caribou  population  has 
undergone  a  decline.  The  current 
population  estimate  is  approximately 
700  caribou.  Causes  for  the  decline  are 
not  fully  imderstood,  but  are  likely 
related  to  a  decline  in  habitat  condition, 
increase  in  predation.  and  unreported 
human  harvest.  The  herd  is  managed 
according  to  the  guidelines  of  the 
Nushagak  Peninsula  Caribou 
Management  Plan,  prepared  by  the 
Nushagak  Peninsula  Caribou 
Management  'Plaiming  Committee.  The 
management  plan  sets  a  harvest  level  of 
not  more  than  10  percent  when  the 
population  is  between  600  and  1000 
caribou.  Management  recommendations 
include  continued  population  and  range 
monitoring,  and  continued  law 
enforcement  efforts  necessary  to 
promote  hunter  compliance. 

This  emergency  special  action 
reduced  the  harvest  limit  from  2  caribou 
to  1  caribou  for  the  first  60  days  of  the 
winter  himt.  Subsequent  Board  action, 
following  a  scheduled  January  10  local 
public  meeting,  extended  the  action 


through  the  remainder  of  the  season 
(March  31).  Reducing  the  harvest  limit 
will  mean  fewer  caribou  for  subsistence 
users  but  v\rill  help  the  current  estimated 
population  of  700  from  decreasing 
below  the  600  animal  threshold 
identified  in  the  management  plan  as 
the  population  needed  to  allow 
continued  himting.  It  also  allows 
additional  hunters  to  participate  in  the 
himt.  The  special  action  also  provides 
the  ReKige  Manager  the  authority  to 
close  the  harvest  season  if  the  harvest 
reaches  the  limit  of  50  caribou^as 
recommended  by  the  Committee. 

The  emergency  and  temporary 
changes  are  necessary  to  protect 
declining  moose,  muskox,  and  caribou 
populations  in  the  three  areas  described 
above.  These  changes  are  authorized 
and  in  accordance  with  50  CFR 
100.19(d-e)  and  36  CFR  242.19(d-«). 

The  Board  finds  that  additional  public 
noticie  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  this  emergency  action  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  wildlife 
populations,  adversely  impact  futxire 
subsistence  opportunities  for  rural 
Alaskans,  and  would  generally  fail  to 
serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(3)(B)  to 
waive  additional  public  notice  and 
.  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)  to  make  this 
rule  effective  as  indicated  in  the  DATES 
section. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6. 1992.  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska. 
Subparts  A.  B,  and  C  (57  FR  22940- 
22964.  published  May  29. 1992) 
implemented  the  Federal  Subsistence 
Management  Program  arid  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8, 1999,  (64  FR  1276.) 


Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence  . 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  imless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management  i 

Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

This  emergency  change  does  not 
contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork  ■ 
Reduction  Act  of  1995. 

Other  Re(juirements 

This  emergency  change  has  been 
exempted  fi^m  OMB  review  under 
Executive  Order  12866. 

The  R^ulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  gun,  hunting  gear, 
and  gasoline  dealers.  The  number  of 
small  entities  affected  is  unknown;  but, 
the  effects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departments  certify  that  the  adjustments 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.],  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  and  does  not  have 
significant  adverse  effects  on 
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competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  Vin  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
emergency  change  has  no  potential 
takings  of  private  property  implications 
as  defined  by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  emergency  change  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
emergency  change  meets  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  emergency  change  does  not 
have  sufficient  federalism  implications 


to  weirrant  the  preparation  of  a 
Federalism  Assessment.  Title  VIII  of 
ANILCA  precludes  the  State  from 
exercising  management  authority  over 
fish  and  wildlife  resources  on  Federal 
lands. 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  these 
actions  are  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  they  are  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  required. 


Drafting  Information 

Daniel  LaPlant  drafted  this  document 
under  the  guidance  of  Thomas  H.  Boyd, 
of  tl^  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Taylor  Brelsford, 
Alaska  State  Office,  Bureau  of  Land 
Management;  Greg  Bos,  Alaska  Regional 
Office,  U.S.  Fish  and  Wildlife  Service; 
Sandy  Rabinowitch,  Alaska  Regional 
Office,  National  Park  Service;  Warren 
Eastland,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  December  24,  2002. 
Peggy  Fox, 
Acting  Chair,  Federal  Subsistence  Board. 

Dated:  January  6,  2003. 
Calvin  H.  Casipit 

Acting  Subsistence  Program  Leader,  USDA- 
Forest  Service. 

[FR  Doc.  03-2395  Filed  2-11-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  12, 
2003 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  services  surveys: 
BE  12;  benchmark  survey  of 
foreign  direct  investment 
in  U.S.;  published  1-13-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  1-28-03 
Domier;  published  1-8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Hot  water  dip  treatment  for 
mangoes;  comments  due 
by  2-18-03;  published  1-2- 
03  [FR  02-33049] 

Ya  pears  from  China; 
comments  due  by  2-18- 
03;  published  12-20-02 
[FR  02-32056] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 
domestic: 

Mexican  fruit  fly;  comments 
due  by  2-21-03;  published 
12-23-02  [FR  02-32178] 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

National  Forest  System  lands; 
projects  and  activities; 
notice,  comment,  and 
appeal  procedures; 
comments  due  by  2-18-03; 
published  12-18-02  [FR  02-  • 
31681] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 


Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
•       12-20-02  [FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meetings: 
Listeria  risk  assessment; 
comments  due  by  2-21- 
03;  published  2-6-03  [FR 
03-02942] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Secyice 

Support  activities" 
Technical  servk%  provider 
assistance;  comments  due 
by  2-19-03;  published  11- 
21-02  [FR  02-29301] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
spepies — 

Atlantic  tunas,  swordfish, 
and  sharks;  comments 
due  by  2-17-03; 
published  1-27-03  [FR 
03-01786] 
International  fisheries* 
regulations: 


Pacific  halibut — 
Catch  sharing  plan  and 
sport  fishing 

management;  comment^ 
due  by  2-18-03; 
'     published  2-6-03  [FR 
03-02806] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Govemmentwide  commercial 
purchase  card  internal 
controls;  comments  due 
by  2-18-03;  published  12- 
20-02  [FR  02-31948] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Iron  and  steel  foundries; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-31234] 
Ume  manufacturing  plants; 
comments  due  by  2-18- 
03;  published  12-20-02 
[FR  02-31233] 
Primary  magnesium  refining 
facilities;  comments  due 
by  2-21-03;  published  1- 
22-03  [FR  03-00089] 
Taconite  iron  ore  processing 
plants;  comments  due  by 
2-18-03;  published  12-18- 

02  [FR  02-31231] 
Air  quality  implementation 

plans;  approval  and 
promulgation;  various 
States: 

Florida;  comnf>ents  due  by 
2-18-03;  published  1-16- 

03  [FR  03-00857] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  imptementation 

plans;  approval  and 

promulgation;  various 

States: 

Ftorida;  comments  due  by 

2-18-03;  published  1-16- 

03  [FR  03-00858] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various      , 
States: 
Maryland;  comments  due  by 

2-18-03;  published  1-16- 

03  [FR  03-00854] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Maryland;  comments  due  by 
2-18-03;  published  1-16- 
03  [FR  03-00855]       . 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Nevada;  comments  due  by 

2-21-03:  published  1-22- 

03  [FR  03-01145]       , 
Ohio;  comments  due  by  2- 

18-03;  published  1-16-03 

[FR  03-00961] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 
^  promulgation;  various 
States: 

Ohio;  comments  due  by  2- 
18-03;  published  1-16-03 
[FR  03-00962] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohio;  comments  due  by  2- 

21-03;  published  1-22-03 

[FR  03-01235] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatigcf  -   .. 
plans;  approval  and 
promulgation;  various 
States: 

Ohio;  comments  due  t)y  2- 
21-03;  published  1-22-03 
[FR  03-01236] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Oregon;  comments  due  by 
2-21-03;  published  1-22- 
03  [FR  03-00852] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Oregon;  comments  due  by 

2-21-03;  published  1-22- 

03  [FR  03-00853] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  2-18-03;  published 
1-17-03  [FR  03-00731] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

prorrtulgation;  various' 

States: 

Pennsylvania;  comments 
due  by  2-18-03;  published 
1-17-03  [FR  03-00732] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  Nst 
update;  comments  due 
by  2-18-03;  published 
1-16-03  [FR  03-00733] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program; 

National  oil  and  hazardous 

substances  contingent 

plan — 

National  priorities  list 
update;  comments  due 
by  2-18-03;  published 
1-16-03  [FR  03-00734] 

National  priorities  list 
update;  comments  due 
by  2-20-03;  published 
1-21-03  [FR  03-01144] 

FEDERAL 
COMMUNICATIONS 
COMMISSION  ^:^- 

Common  carrier  sendees: 
International  Settlements 
Policy  reform  and 
international  settlement 
rates;  comments  due  by 
2-18-03;  published  2-10- 
03  (FR  03-03137] 
Radio  services,  special: 
Private  land  mobile  radio 
services  — 
Public  safety 
communications  in  the 
800  MHz  band,  etc.; 
supplemental 
comments;  comments 
due  by  2-18-03; 
published  2-10-03  [FR 
03-03276] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Childrsn  and  Families 
Administration 

Grants  and  cooperative 
agreements;  availability,  etc.: 

Community  Services  Block 
Grants;  charitable  chok;e 
provisions;  comments  due 
by  2-18-03;  published  12- 
17-02  [FR  02-31675] 
Temporary  Assistance  for 

Needy  Families  Program: 

Charitable  Choice 
provisions;  comments  due 
by  2-18-03;  published  12- 
>        17-02  [FR  02-31674] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
D-tagatose  and  dental 
caries;  health  claims; 


comments  due  by  2-18- 
03;  published  12-2-02 
[FR  02-30474] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Substance  Abuse  Prevention 
arKl  Treatment  Block 
Grant  and  Projects  for 
Assistarx^  in  Transition 
from  Homelessness 
Programs;  charitable 
choice  provisions; 
comments  due  by  2-18- 
03;  published  12-17-02 
[FR  02-31673] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Alabama;  comments  due  by 
2-18-03;  published  1-16- 
03  [FR  03-00975] 
Maryland;  comments  due  by 
2-18-03;  published  1-16- 
03  [FR  03-00979] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Inmate  discipline  respecting 
violations  of  telephone 
and  smoking  poik:ies; 
code  number  ctianges  for 
agency  tracking  purposes 
only;  comments  due  by  2- 
18-03;  published  12-18-02 
[FR  02-31661] 
LABOR  DEPARTMENT 
Mine  Safety  and  HeaNfi 
Administration 
Mining  products;  testing, 
evaluation,  and  approval: 
Mobile  t>attery-powered 
machines;  plug  and 
receptacle-type 
connectors;  alternate 
kx^KIng  devk;es; 
comments  due  by  2-21- 
03;  published  1-22-03  [FR 
03-01305] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Mining  products;  testing, 
evaluation,  and  approval: 
Mobile  tjattery-powered 
machines;  plug  and 
receptacle-type 
connectors;  altemate 
locking  devKes; 
comments  due  by  2-21- 
03;  published  1-22-03  [FR 
03-01306] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Account  benefits  ratio; 
comments  due  by  2-18- 


03;  published  12-18-02 
[FR  02-31776] 
Annuity  or  lump  sum 
applk:ation;  Internet  filing; 
comments  due  by  2-18-   • 
03;  published  12-18-02 
[FR  02-31775] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Issuer  repurchases;  safe 
hartx)r  provisions; 
amendments;  comments 
due  by  2-18-03;  published 
12-18-02  [FR  02-31656] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sart)anes-Oxley  Act  of 
2002;  implementatk)n — 
Disclosure  requirements; 
comments  due  by  2-18- 
03;  published  1-31-03 
[FR  03-02018] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sarbanes-Oxley  Act  of 
2002;  implementatkjn — 
Listed  company  audit 
committees;  standards; 
comnrtents  due  by  2-18- 
03;  published  1-17-03     * 
[FR  03-00690] 

SOCIAL  SECURITY 
ADMINISTRATION 

Administrative  regulations: 
Federal  Tort  Claims  Act  and 
Military  Personnel  and 
Civilian  Employees  Claims 
Act;  claims;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32051] 
Social  security  benefits  and 
supplemental  security 
income: 

Federal  old-age,  sun/ivors, 
and  disability  benefits, 
'  arvj  aged,  brfirKJ,  and 

disabled — 

Multiple  body  system 
impairments;  medk»l 
criteria  evaluatk)n; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-32217] 
STATE  DEPARTMENT 
Visas;  immigrant  and 
nonimmigrant 
documentatkxi: 
Uncertified  foreign  health- 
care workers;  comments 
due  by  2-18-03;  published 
12-17-02  [FR  02-31603) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing;  comments  due  by 
2-18-03;  published  1-3-03 
[FR  03-00048] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comnients  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31751] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: . 
McDonnell  Douglas; 
comnients  due  by  2-18- 
03;  published  1-3-03  [FR 
03-00047] 
Raytheon;  comments  due  by 
2-18-03;  published  1-3-03 
[FR  03-00049] 
Stemme  GmbH  &  Co.  KG; 
comments  due  by  2-21- 
03;  published  1-14-03  [FR 
03-00673] 
Airworthiness  standards: 
Special  conditk>ns— 
Pratt  &  Whitney  Canada 
PT6-67D  turt)ine  engine; 
comments  due  by  2-18- 
03;  published  1-16-03 
[FR  03-01010] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Agency  informatk>n  collectkm 
activities: 

Proposed  collectkm; 
comment  request; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-32154] 
Income  taxes: 
Outtxxjnd  lk)uidatk>ns  to 
foreign  corporatkxis;  anti- 
abuse  rule  guidance; 
comments  due  by  2-18- 
03;  published  11-20-02 
[FR  02-29508] 
Rents  and  royalties; 
advance  rentals  incluskxi 
in  gross  income; 
comments  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31858] 
Taxable  stock  transactions: 
information  reporting 
requirement;  cross- 
reference;  comments  due 
by  2-18-03;  published  11- 
18-02  [FR  02-29200] 
TREASURY  DEPARTMENT 
Practk%  and  procedure: 
Practk»  before  Internal 
Revenue  Service; 
comments  due  by  2-18- 
03;  published  12-19-02 
[FR  02-31989] 

VETERANS  AFFAIRS 
DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-18-03; 
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published  12-19-02  [FR  02- 
31708] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made    . 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  taws  may 
not  yet  be  available. 


HJ.  Res.  18/P.L.  108-5 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2003,  and  for  other 
purposes.  (Feb.  7,  2003;  117 
Stat.  9) 
Last  List  February  4,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  m£ul 
notification  servk«  of  newly 


enacted  publk:  laws.  To 
sut>scribe,  go  to  tittpJ/ 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk«  is  strictly 
for  E-mail  notifk:ation  of  r>ew 
laws.  The  text  of  laws  is  not 
available  through  this  servne. 
PENS  canr>ot  respond  to 
spedfk;  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

i 

Easy,  Convenientj 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov   . 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

internet  E-Mail:  gpoaccess@gpo.gov 


(Rcv.«23) 


y^TTLi/y?,    fers/ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) .$51.00 

1993 

(Book  n) i $51.00 

1994 

(Book  I) .$56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) .$65.00 

1996 

(Book  I) $66.00 

199fi 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998  ^ 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) .$63.00 

2000-2001 

(Book  m)  $75.00 

Published  by  tbe  Office  of  the  Fedenl  Reguter. 
National  Archives  and  Records  Ad^iiiustratian 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  ata»8«) 


Order  Nowl 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


puajCA-noNS  *  PEMXCMJ  *  BKJnvNC  pnooucTs 

Omar  ProCMalng  Cod*: 

*7917 


Charge  your  onhr. 

It'M  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I    I  YES.  please  send  me copies  of  The  United  Sutes  Government  Manual  2002/2003, 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each.  ' 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  penooal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


n  VISA      n  MasterCard  Account 


-D 


Street  address 


n 


City,  Stale.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  yg^^,  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


9/Q2 


YES     NO 


Purchase  order  number  (optional) 
MayweimtoyjuiiiMutfifchwiwrihWtlDodMriiMfcw?     |     |  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

Ttw  LSA  (List  of  CFR  Sections  Affected) 
is  desigrted  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  in  tfie  Federal  Register. 
TTte  LSA  is  issued  ntonthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  ctfanges— 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fbmi.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  m  each  piMicaOon  ivMch  fists 
Fedetal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  fiegister. 


Superintendent  of  Documents  Subscription  Order  Form 


Ontar  Processing  Cod*: 

*5421 


I I    I  ll/iS,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Aflected),  (LCS)  for  $35  per  year. 
■  Federal  Register  Inttex  (FRUS)  $30  per  year. 


Charge  your  order. 

,  Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


-.  Price  includes  r^ular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  Sute,  ZIP  codq 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES    NO 

May  «c  malic  your  nameMdrcssavaOMe  to  other  mailers?     [ |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 

r~l  VISA       LJ  MasterCard  Account 


l-D 


Thank  you  for 
your  order! 

(Credit  card  expiration  date) 

Authorizing  Signature  n 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  1 S250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text^f  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuaty  13.  INT 
Vululiin  33 — Niilltbor  2  ' 
Paff '-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

♦  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

PlMHie  your  orders  (202)  512-1800 


D  YES,  please  enter one  year  subscriptions  for  the  Weekly  CompUation  of  Presidential  Documents  (PD)  so  I  can 

Iceep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail        Q  $92.00  Regular  Mail 
The  total  cost  of  my  order  is  $ Price  Includes  regular  domestic  postage  and  handUng  and  is  subject  to  change. 

Intemational  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I     I  VISA       LJ  MasterCard  Account 


Street  address 


-D 

n 


City.  Sute,  ZIP  code 


cn 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional)  yjjg    ^q 

May  we  nuke  your  MOKteddnsBawailabie  to  other  maim?     I — I  I — I 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4M0 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


®    F^ 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  do<:uments  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  incfudes  both  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choo.se  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN3064-AC53 

Insurance  of  State  Banks  Chartered  as 
Limited  Liatiility  Companies 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule.   - 

. I • 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
adopted  a  final  rule  regarding  whether 
and  under  what  circumstances  the  FDIC 
will  grant  deposit  insurance  to  a  State 
bank  chartered  as  a  limited  liability 
company  (LLC).  Pursuant  to  section  5  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act)  the  FDIC  may  grant  deposit    — 
insurance  only  to  certain  depository 
institutions.  One  of  the  statutory 
requirements  for  a  State  bank  to  he 
eligible  for  Federal  deposit  insurance  is 
that  it  must  be  "incorporated  under  the 
laws  of  any  State."  In  the  recent  past  the 
FDIC  received  two  inquiries  regarding 
whether  a  State  bank  Uiat  is  chartered  as 
an  LLC  (a  "Bank-LLC")  could  be 
considered  to  be  "incorporated"  for 
purposes  of  that  requirement.  The  final 
rule  provides  that  a  bank  that  is 
chartered  as  an  LLC  under  State  law 
would  be  considered  to  be 
"incorporated"  under  State  law  if  it 
possesses  the  four  traditional,  corporate 
characteristics  of  perpetual  succession, 
centralized  management,  limited 
liability  and  free  transferability  of 
interests. 

DATES:  Effective  date:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mindy  West  Schwartzstein, 
Examination  Specialist,  Division  of 
Supervision  and  Consiuner  Protection, 
(202)  898-7221,  or  Robert  C.  Fick, 
Counsel.  Legal  Division,  (202)  898- 
8962,  Federal  Deposit  Insurance 


Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Generally,  the  FDIC  may  grant  deposit 
insurance  only  to  depository 
institutions  that  are  engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds.'  The  term  "depository 
institution"  is  defined  in  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  to  mean 
any  bank  or  savings  association.  ^  The 
term  "bank"  is  also  defined  in  the  FDI 
.  Act  to  include  any  State  bank,^  and 
"State  bank"  means: 

Any  bank,  banking  association,  trust 
company,  savings  bank,  industrial  bank 

*  *   *  or  other  banking  institution 
which — 

(A)  Is  engaged  in  the  business  of 
receiving  deposits  other  than  trust  funds 

*  *  *  and 

(B)  Is  incorporated  under  the  laws  of 
any  State  or  which  is  operating  under 
the  Code  of  Law  for  the  District  of 
Columbia  (except  a  national  bank), 

Including  any  cooperative  bank  or 
other  unincorporated  bank  the  deposits 
of  which  were  insured  by  the 
Corporation  on  the  day  before  August  9, 
1989.* 

Recently,  two  banks  expressed  an 
interest  in  obtaining  Federal  deposit 
insurance  for  a  State  bank  that  would  be 
chartered  as  an  LLC.^  The  proponents 
have  argued  specifically  that  the  term 
"incorporated"  should  not  be 
interpreted  to  preclude  an  LLC  from 
becoming  an  insured  depository 
institution.  The  phrase  "incorporated 
imder  the  laws  of  any  State"  first 
appeared  in  the  definition  of  "State 
bank"  with  the  Banking  Act  of  1935,6 
but  the  FDI  Act  provides  no  definition 
of  the  term  "incorporated." 
Furthermore,  there  is  no  legislative 


'  See  12  U.S.C.  ^815. 

2  Sec  12  U.S.C.  1813(c)(1). 

^See  12  U.S.C.  1813(a)(1). 

« 12  U.S.C.  1813(a)(2). 

5  Currently,  State  law  in  5  States  expressly 
permits  LLCs  to  engage  in  the  business  of  tianking; 
the  law  in  14  other  States  would  not.  An  informal 
survey  of  these  14  States  indicated  that  there 
appears  to  be  no  particular  reason  for  this 
prohibition.  Representatives  of  two  of  the  States 
thought  that  one  reason  could  be  that  the  cor^rate 
form  lends  itself  to  regulation  and  supervision. 
Representatives  of  two  other  States  mentioned  that 
legislation  was  being  drafted  or  proposed  to  remove 
the  prohibition. 

«  See  Banking  Act  of  1935,  Pub.  L.  No.  74-305, 
sec.  101, 49  Stat.*684. 


history  nor  judicial  guidance  regarding 
its  meaning  as  used  in  the  FDI  Act. 
Consequently,  it  is  not  clear  how  the    . 
term  "incorporated"  should  be 
interpreted  in  the  context  of  the  FDI  ' 
Act,  and  specifically,  whether  an  LLC 
could  be  considered  to  be 
"incorporated"  for  purposes  of 
determining  eligibility  for  Federal   • 
deposit  insurance. 

n.  The  Nature  of  Corporations 

At  common  law  there  were  generally 
three  types  of  business  entities: 
proprietorships,  partnerships,  and 
corporations.  A  proprietorship  is  an 
individual  carrying  on  a  business  for 
profit.  A  partnership  is  generally  an 
association  of  two  or  more  persons  to 
carry  on  as  co-owners  a  business  for 
profit.^  Proprietorships  and 
partnerships  had  no  existence  separate 
and  apart  from  their  owners. 
Corporations,  on  the  other  hand,  were 
created  and  existed  by  virtue  of  a  grant 
ofauthority  from  the  sovereign. 
Although  there  appears  to  be  no 
universally  accepted  definition  of, 
"corporation,"  most  definitions  of  the 
term  are  pervaded  by  the  notion  of  "an 
'artificial  legal  creation,'  the 
continuance  of  which  does  not  depend 
on  that  of  the  component  persons,  and 
the  being  or  existence  of  which  is  owed 
to  an  act  of  state.""  One  of  the  earliest 
judicial  definitions  reflecting  that 
notion  is  that  enunciated  in  the  1819 
case  of  Trustees  of  Dartmouth  College  v. 
Woodward.^  In  Dartmouth  College, 
Chief  Justice  Marshall  stated  that 

[A]  corporation  is  an  artificial  being,- 
*   *   *  existing  only  in  contemplation  of 
law.  Being  the  mere  creature  of  law,  it 
possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon 
it  *  *  *  Among  the  most  important  are 
immortality  and  *   *  *  individuality; 
properties,  by  which  a  perpetual 
succession  of  many  persons  are 
'  considered  as  the  same,  and  may  act  as 
a  single  individual.'" 

Attributes  of  a  Corporation 

The  lack  of  any  universal  agreement 
as  to  the  characteristics  of  a  corporation 


'See  Unif.  Partnership  Act,  sec.  101(6)  (1997),  6 
U.L.A.  61  (Supp.  2002). 

■  1  William  Meade  Flectcher  et  al.,  Flectcher's 
Cyclopedia  of  the  Law  of  Private  Corporations  §4 
(perm,  ed.,  rev.  vol.  2001). 

«  Trustees  of  Dartmouth  College  v.  Woodward.  17 
U.S.  (4  Wheat.)  518  (1819). 

'o/d.  at636. 
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may  have  resulted  from  the  fact  that 
those  characteristics  have  evolved  over 
time."  However,  it  has  been 
traditionally  recognized  that  there  are 
four  attributes  of  a  corporation  that 
distinguish  it  from  other  forms  of 
business  entities;  those  attributes  are: 
perpetual  succession,  centralized 
management,  limited  liability,  and  free 
transferability  of  interests. 

Perpetual  succession  (also  sometimes 
known  as  continuity  of  life)  is  not 
generally  construed  to  mean 
immortality;  rather  perpetual  succession 
means  that  the  entity  continues  to  exist 
independent  of  its  owners.  For  example, 
the  death  or  withdrawal  of  a 
shareholder  of  a  corporation  does  not 
terminate  the  existence  of  the 
corporation.  Perpetual  succession  is  an 
attribute  that  distinguishes  corporations 
from  partnerships  because  partnerships ' 
are  created  and  exist  by  agreement  of 
the  owners  (the  partners).  The  death  or 
withdrawal  of  a  partner  generally 
terminates  the  partnership.  A 
corporation,  on  the  other  hand,  is 
created  and  exists  by  virtue  of  a  grant  of 
authority  from  the  State,  and  the  death 
or  withdrawal  of  a  shareholder  does  not 
terminate  the  Corporation. 

Centralized  management  generally 
means  that  continuing,  exclusive 
authority  to  manage  the  entity  is  vested 
in  a  group  of  individuals  appointed  or 
elected  by  the  owners.  The  owners, 
therefore,  do  not  have  the  exclusive 
authority  to  directly  manage  the  entity. 
For  example,  the  shareholders  of  the 
corporation  elect  a  group  of  individuals 
(who  may  or  may  not  be  owners)  to  be 
its  Board  of  Directors,  and  the  Board  of 
Directors  manages  the  corporation.  In  a 
partnership,  the  general  partner(s)  have 
the  exclusive  authority  to  manage  the 
affairs  of  the  partnership. 

Limited  liaoility  generally  means  that 
an  owner  of  the  entity  is  not  personally 
liable  for  the  debts  of  the  entity;  rather, 
the  maximum  potential  liability  of  an 
owner  is  limited  to  the  owner's 
investment  in  the  entity.  For  example, 
the  shareholders  of  a  corporation  are 
generally  not  liable  for  the  corporation's 
debts,  and  the  maximum  amount  that  a 
shareholder  could  lose  if  the 
corporation  incurs  liabilities  beyond  its 
assets  is  his  or  her  investment.  This 
attribute  also  distinguishes  a 
corporation  from  a  partnership  because 
in  a  partnership  the  general  partners 
typically  are  fully  liable  for  the  debts  of 
the  partnership. 

Free  transferability  of  interests 
generally  means  that  an  owner  of  the 


' '  See  Douglas  Arner.  Development  of  the 
American  Law  of  Coqxirations  to  1832,  55  SMU 
Law  Review  23. 43-54.  2002. 


entity  may  transfer  an  ownership 
interest  in  the  entity  without  the 
consent  or  approval  of  the  other  owners. 
For  example,  a  shareholder  of  a 
corporation  can  generally  transfer  all  or 
a  part  of  his  or  her  shares  to  another 
person  without  the  consent  or  approval 
of  any  other  shareholder.  However,  in 
closely-held  corporations,  it  is  a 
conunon  practice  for  shareholders  to 
enter  into  agreements  requiring  a  selling 
shareholder  to  obtain  the  prior  approval 
of  the  remaining  shareholders.  In 
partnerships,  a  partner  generally  cannot 
transfer  his  or  her  interest  without  the 
consent  of  the  other  partners.  This  is  so 
because  partnerships  exist  by  virtue  of 
an  agreement  among  all  of  the  owners. 
However,  even  when  the  other  partners 
consent,  the  original  partnership 
technically  is  terminated,  and  a  new 
partnership  is  created. '^ 

Tax  Treatment  of  Corporations  vs. 
Partnerships 

As  noted  above,  a  key  distinction 
between  a  corporation  and  a  partnership 
is  that  a  corporation  is  created  by  a  grant 
of  authority  from  the  State,  whereas  a 
partnership  is  created  by  agreement 
among  the  co-owners.  A  corporation, 
unlike  a  partnership,  is  a  legal  entity 
separate  and  apart  from  its  owners,  and 
the  Federal  income  tax  laws  reflect  that 
separate  existence.  As  a  result,  a 
corporation's  income  is  effectively  taxed 
twice,  once  at  the  corporation  level,  and 
again  at  the  shareholders'  level  when 
the  shareholders  receive  the 
corporation's  income  as  dividends, 
However,  because  a  partnership  is  not  a 
legal  entity  separate  from  its  owners,  a 
partnership's  income  is  not  taxed  at  the 
partnership  level,  but  is  attributed 
directly  to  the  partners  and  taxed  only 
at  the  individual  partners'  level.  This 
feature  of  a  partnership  is  sometimes 
called  "pass-through  tax  treatment," 
and  is  generally  considered  to  be  a 
significant  advantage  over  the  tax 
treatment  of  a  corporation's  income. 

Since  the  characterization  of  a 
business  entity  as  a  "corporation"  has 
significant  tax  implications,  the  Internal 
Revenue  Service  (IRS)  established  rules 
to  determine  whether  an  entity  would 
be  taxed  as  a  corporation  or  a 
partnership.  Prior  to  its  amendment  in 
1997,  Treas.  Reg.  §301.7701-2  classified 
an  association  of  two  or  more  persons 
who  had  the  purpose  of  carrying  on  a  ' 
business  and  dividing  the  profits  as 
either  a  partnership  or  a  corporation 
depending  upon  whether  the 
association  possessed  more  corporate 
characteristics  than  noncorporate 
characteristics.  The  four  corporate 


characteristics  that  the  IRS  utilized 
were:  continuity  of  life  (perpetual 
succession),  centralized  management, 
limited  liability,  and  free  transferability 
of  interests.  Under  the  former  IRS 
regulations,  if  an  association  possessed 
at  least  three  of  the  four  corporate 
characteristics,  it  would  be  treated  as  a 
corporation  for  federal  income  tax 
purposes.  As  noted  above,  after  1996  the 
IRS  no  longer  utilized  the  corporate 
characteristics  test  and  now  permits 
business  entities  that  are  not  specifically 
classified  as  corporations  in  the 
regulation  to  elect  partnership  tax 
treatment."  In  that  regard,  we  note  that 
one  of  the  entities  specifically  classified 
as  a  corporation  in  the  regulation  is  a 
"|s]tate-chartered  business  entity 
conducting  banking  activities,  if  any  of 
its  deposits  are  insured  under  the 
Federal  Deposit  Insurance  Act."  '•♦  As  a 
result,  an  FDlC-insured.  State  bank  that 
is  chartered  as  an  LLC  would  not  qualify 
under  existing  IRS  regulations  for 
partnership  tax  treatment.  Nevertheless, 
proponents  of  permitting  Federal 
deposit  insurance  for  Bank-LLCs  argue 
that  if  the  FDIC  determines  that  Bank- 
LLCs  are  eligible  for  Federal  deposit 
insurance,  they  would  then  seek  a 
change  in  the  IRS  regulations.  The 
proponents  argue  that  they  have 
considered  subchapter  S  status  but 
found  it  too  limiting. 

In  August  1996  Congress  amended  the 
Internal  Revenue  Code  to  allow  eligible 
financial  institutions  to  elect  subchapter 
S  status  for  federal  income  tax 
purposes.'^  A  principal  advantage  of 
such  status  is  that  a  subchapter  S 
corporation  is  taxed  the  same  as  a 
partnership,  i.e.,  a  subchapter  S 
corporation  is  entitled  to  pass-through 
tax  treatment.  There  are,  however,  limits 
on  both  the  number  and  type  of 
shareholders  permissible  for  a 
subchapter  S  corporation.  The 
maximum  number  of  shareholders  of  a 
subchapter  S  corporation  is  75,  and  only 
individuals,  estates,  certain  trusts,  and 
certain  tax-exempt  organizations  may  be 
shareholders."'  Furthermore,  there  can 
only  be  one  class  of  stock  in  a 
subchapter  S  corporation,  and  no 
nonresident  aliens  may  be 
shareholders.'^ 

These  limitations  on  the  number  and 
type  of  permissible  shareholders  have 
been  cited  as  principal  reasons  why 
subchapter  S  status  does  not  provide 
banks  with  a  practical  way  of  gaining 


pass-throUgh  tax  treatment.  It  is 
recognized  that  in  the  past  several  bills 
have  been  introduced  in  Congress  to 
increase  the  number  of  permissible 
shareholders  for  subchapter  S 
corporations,  but  to  date  none  have  been 
enacted  into  law.  Consequently,  the 
proponents  have  sought  a  determination 
from  the  FDIC  regarding  the  eligibility 
of  Bank-LLCs  for  deposit  insvirance.  In 
issuing  this  final  rule  it  is  not  the  FDIC's 
intent  to  influence  the  IRS  either  way. 
This  final  rule  is  focused  on  responding 
to  a  request  for  a  determination  as  to 
whether  imder  the  FDI  Act  a  bank  that 
is  chartered  as  an  LLC  could  be 
considered  to  be  "incorporated"  and 
therefore  eligible  to  apply  for  Federal 
deposit  insurance  as  a  State  bank. 
Specifically,  the  FDIC  takes  no  position 
on  how  such  an  entity  should  be  taxed. 
We  note  that  supporters  of  deposit 
insurance  for  Bank-LLCs  argue  that  even 
if  the  IRS  declines  to  amend  its 
regulations  to  provide  pass-through  tax 
treatment  for  a  Bank-LLC,  there  are  still 
advantages  to  the  LLC  structure.  State 
tax  laws  may  provide  the  desired  pass- 
through  tax  treatment  with  respect  to 
State  income  taxes.  Furthermore,  it  is 
argued  that  the  increased  flexibility 
provided  by  the  LLC  structure  is  itself 
a  significant  advantage  over  the 
corporation  structure. 

m.  The  Nature  of  Limited  Liability 
Companies 

Generally,  an  LLC  is  a  business  entity 
that  combines  the  limited  liability  of  a 
corporation  with  the  pass-through  tax 
treatment  of  a  partnership.^"  Wyoming 
was  the  first  State  to  authorize  LLCs  in 
1977;  since  that  time  the  remaining  49 
States  and  the  District  of  Columbia  have 
all  enacted  LLC  statutes.  Generally,  LLC 
'  statutes  were  crafted  to  authorize  a 
business  entity  that  is  neither  a 
partnership  nor  a  corporation,  but  an 
entity  that  has  some  of  the  more 
desirable  features  of  each.^°  As  a  result, 
an  LLC  has  characteristics  of  both  a 
partnership  and  a  corporation.  However, 
because  an  LLC  is  neither  a  partnership 
nor  a  corporation.  State  partnership 
laws  and  State  corporation  laws 
generally  do  not  apply.  For  example. 
State  corporation  laws  that  require  a 
board  of  directors,  that  specify  how 
ownership  interests  (shares)  may  be 
issued,  and  that  impose  capital 
requirements  generally  do  not  apply  to 
an  LLC.  LLC  statutes  generally  ^low  the 
owners  broad  discretion  in  setting  up  an 


LLC.  According  to  some  legal  scholars, 
"[wjhole  bodies  of  corporate  law 
doctrine  .  .  .  are  rendered  irrelevant" 
when  an  LLC  is  utilized.^o 

An  LLC  is  established  by  filing 
articles  of  organization  with  the  State. 
These  articles  are  roughly  equivalent  to 
a  corporation's  articles  of  incorporation. 
Every  LLC  has  an  operating  agreement 
which  is  a  contract  executed  by  the 
members  that  sets  forth  the  manner  in 
which  the  business  of  the  LLC  will  be 
conducted.  The  operating  agreement 
establishes  the  rights,  powers,  duties, 
and  liabilities  of  the  members  with 
respect  to  each  other  and  with  respect 
to  the  LLC.  It  contains  provisions 
detailing  such  matters  as  the  LLC's 
management  structure,  capital 
contributions,  accounting,  distributions, 
transfers  of  a  member's  interest,  and 
dissolution.  As  used  in  many  LLC 
statutes,  a  "member"  of  an  liC  is  a 
person  who  owns  an  interest  in  the  LLC 
and  is  roughly  equivalent  to  a 
shareholder  of  a  corporation. 
Furthermore,  a  "member's  interest"  in 
an  LLC  is  generally  the  member's 
ownership  interest  in  the  LLC,  and  is 
sometimes  evidenced  by  a  certificate 
which  is  roughly  equivalent  to  a  stock 
certificate  of  a  corporation. 

Consistency  of  the  LLC  Structure  With 
Corporate  Attributes 

Many  LLC  statutes  authorize  entities 
that  do  not  possess  the  four  corporate 
attributes.  First,  some  State  LLC  statutes 
require,  or  permit  LLC  members  to 
provide  in  the  operating  agreement,  that 
the  LLC  will  automatically  terminate,  or 
dissolve,  or  that  its  operations  will  be 
suspended  pending  the  consent  of  the 
remaining  members,  upon  the  death, 
disability,  bankruptcy,  withdrawal,  or 
expulsion  of  a  member,  or  upon  the 
happening  of  some  other  specified 
event.21  .These  automatic  termination/ 
dissolution/suspension  provisions  are 
inconsistent  with  the  notion  of 
perpetual  succession  because  the 
continued  existence  and  operation  of 
the  entity  directly  depends  upon  the 
existence,  condition,  or  status  of  its 
owners.  Second,  some  State  LLC 
statutes  require,  or  permit  LLC  members 
to  provide  in  the  operating  agreement, 
that  the  LLC  will  be  managed  solely  and 
directly  by  the  members.^z  Such 
member-management  also  tends  to  be 
inconsistent  with  the  corporate  attribute 
of  centralized  management  because 
exclusive  authority  to  mansqge  the 


institution  is  vested  in  the  owners  who 
may  or  may  not  possess  adequate 
expertise  to  manage  the  institution  and 
who,  as  a  group,  may  be  so  large  or  so 
small  as  to  present  operational  or 
supervisory  problems  for  the  entity.  . 
Third,  while  members  of  an  LLC 
generally  have  limited  liability,  some 
LLC  statutes  permit  the  LLC  to  provide 
for  one  or  more  full  liability  members, 
i.e.,  menibers  who  are  fully  liable  for  all 
of  the  liabilities,  debts,  and  obligations 
of  the  lAJC.^^  Finally,  some  State  LLC 
statutes  require,  or  permit  LLC  members 
to  provide  in  the  operating  agreement, 
either  that  LLC  members  may  not 
transfer  their  interests  in  the  LLC 
without  the  consent  of  the  remaining 
members,  or  that  a  member  may  not 
transfer  the  managerial  or  voting  rights 
that  accompany  an  owner's  economic 
interest  in  the  LLC  without  the  consent 
of  the  remaining  members.^*  Such  a 
provision  tends  to  be  inconsistent  with 
the  concept  of  bee  transferability  of 
interests  because  the  requirement  ior 
.  prior  consent  prevents,  or  at  least 
restricts,  an  owner's  transfer  of  his  or 
her  ownership  interest. 

IV.  Overview  of  Comments  Received 

On  July  23,  2002,  the  FDIC  pubUshed 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (67  FR  48054)  (the 
"notice  of  proposed  rulemaking")  which 
generally  proposed  that  a  bank 
chartered  as  an  LLC  would  be 
considered  to  be  "incorporated"  if  it 
had  the  four  traditional,  corporate 
attributes.  The  notice  of  proposed 
rulemaidng  also  requested  comments  on 
three  specific  questions  regarding  the 
proposed  rule.  The  FDIC  received  23 
comment  letters  from  22  organizations. 
All  of  the  comment  letters  were 
generally  in  favor  of  granting  deposit 
insurance  to  State  banks  organized  as 
LLCs.  The  organizations  filing 
comments  included  nine  State  trade 
associations,  six  State  banks,  three 
national  trade  associations,  two  law 
firms,  an  organization  of  State  bank 
supervisors,  and  a  State  banking 
commissioner. 

The  three  questions  posed  and  a 
discussion  of  the  responses  received 
with  respect  to  those  questions,  as  well 
as  the  FDIC's  analysis  of  those  responses 
follow. 


<2  Se«  Flectcher,  supra  note  8.  %  20. 


"See Treas.  Reg.  8S 301.7701-2.  7701-3  (1997). 
'*Treas.  Reg.  S301.7701-2(b)(5)  (1997). 
^^See  Small  Business  Job  Protection  Act,  Pub.  L. 
104-186  §  1315.  26  U.S.C.  1361(b)  (1996). 
>«See  26  U.S.C  1361(b)  (1996). 
^^  See  Id. 


>■  See  Mark  A.  Sargent  &  Walter  D.  Schwidetzky. 
Limited  Liability  Company  Handbook  §  1:3  (rev. 
2002). 

<*  See  "Unif.  Limited  Liability  Company  Act." 
Prefatory  Note,  (amended  1996)  6A  U.LA.  426 
(Supp.  2002). 


'0  See  Sargent  ft  Schwidetzky,  supra  note  18. 
§1:3. 

"  See.  e.g.,  Nev.  Rev.  Stat.  §  86.491  (2001);  Mass. 
Ann.  Uws  ch.  156C,  §43  (2002). 

"See.  e.g..  Mich.  Comp.  Uws  §450.4401  (2002); 
Ala.  Code  §10-12-22(a)  (2002). 


"See,  e.g.,  Vt.  Stat.  Ann.,  tit.  11.  § 3043(b)  (2002): 
Cal.  Corp.  Code  §  17101(e). 

»  See.  e.g..  Mich.  Comp.  Laws  §450.4506  (2002): 
Pa.  Stat.  Ann.  tit.  IS.  §8924  (2002). 
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.  1.  Should  the  FDIC  Permit  a  State  Bank 
That  Is  Organized  as  an  IXC  To  Obtain 
Federal  Deposit  Insurance? 

All  of  the  commenters  favored,  at 
least,  in  general,  a  determination  that  a 
State  bank  that  is  organized  as  an  LLC 
is  eligible  to  apply  for  Federal  deposit 
insurance. 

2.  If  So.  Should  the  FDIC  Interpret  the 
Term  "Incorporated"  Utilizing  Some, 
All,  or  None  of  the  Traditional  Four 
Corporate  Attributes? 

Ten  commenters  thought  the  FDIC 
should  not  use  any  of  the  four  corporate 
attributes  in  determining  eligibility  for 
Federal  deposit  insurance;  four 
commenters  thought  we  should  use 
three  of  the  four  corporate  attributes; 
three  commenters  thought  we  should 
use  all  four  attributes:  and  five 
commenters  did  not  respond 
specifically  on  this  question. 

Arguments  Against  Using  Any  of  the 
Four  Corporate  Attributes 

Of  the  10  commenters  who  opposed 
using  any  of  the  foiu-  corporate 
attributes  in  determining  a  Bank-LLC's 
eligibility  to  apply  for  deposit 
insurance,  eight  specifically  thought 
that  if  the  particular  State  permits  a 
bank  to  be  organized  as  an  LLC,  and  if 
the  FDIC  determines  that  the  institution 
could  be  operated  in  a  safe  and  sound 
manner,  that  should  be  sufficient  for  the 
entity  to  be  eligible  for  Federal  deposit 
insurance. 

In  support  of  their  position  the  10 
commenters  offered  their  views  on  the 
appropriateness'bf  using  specific 
corporate  attributes  to  determine 
eligibility  for  Federal  deposit  insiu-ance. 

With  regard  to  the  corporate  attribute 
of  perpetual  succession,  several 
commenters  construed  the  perpetual 
succession  attribute  to  mean  perpetual 
existence.  Several  commenters  pointed 
out  that  in  the  past  many  FDIC-insured 
banks  had  limited  lives  (e.g.,  the  legal 
existence  of  some  banks  would 
terminate  after  50  years).  Since  limited- 
life  banks  had  never  been  a  problem  for 
the  FDIC  in  the  past,  the  commenters 
argued,  they  should  not  be  a  problem  for 
the  FDIC  now.  However,  perpetual 
succession  does  not  mean  immortality. 
Rather,  perpetual  succession  means  that 
the  existence  of  an  entity  is  not 
dependent  on  the  existence,  condition, 
or  status  of  any  of  its  owners,  and  the 
death,  disability,  withdrawal,  or 
bankruptcy  of  one  or  more  of  the  owners 
of  the  entity  does  not  terminate, 
dissolve,  or  suspend  the  entity.  As 
noted  above,  some  State  LLC  laws 
require,  or  permit  an  LLC  to  provide  in 
its  organizational  documents,  that  the 


LLC  will  automatically  terminate, 
dissolve,  or  be  suspended  upon  the 
death,  disability,  bankruptcy, 
withdrawal  or  expulsion  of  an  owner  of 
an  LLC  or  upon  the  happening  of  some 
other  specified  event.  If  a  Bank-LLC 
were  subject  to  such  automatic 
termination,  dissolution,  or  suspension 
provisions,  without  any  advance 
warning,  depositors  in  that  institution 
might  be  denied  access  to  their  deposits 
due  to  an  automatic  termination  of  the 
institution's  existence.  Generally,  the 
triggers  for  such  automatic  provisions 
may  be  wholly  unrelated  to  the  financial 
condition  of  the  entity.  Consequently, 
an  institution  that  is  well-capitalized, 
that  i^  otherwise  highly-rated  for  safety 
and  soundness,  and  that  is  not  subject 
to  any  enforcement  actions  could 
suddenly  be  closed  for  the  sole  reason 
that  one  of  the  owners  died.  Depositors 
would  never  know  with  certainty  if 
their  bank  will  be  in  existence  on  the 
day  and  time  when  they  may  need  to 
withdraw  their  money.  Furthermore, 
without  such  advance  notice,  the  FDIC 
would  not  be  prepared  to  handle  the 
institution's  closure  and  meet  its 
deposit  insurance  obligation  in  a  timely 
manner.  In  addition,  not  only  would  a 
customer  be  denied  access  to  his  or  her 
deposits,  but  also  any  checks  in  transit 
that  had  not  yet  been  paid  by  the  bank 
would  be  (rejected.  The  uncertainty, 
confusion,  and  disruption  caused  by 
such  a  closing  would  not  only  cause 
serious  damage  to  public  confidence  in 
the  nation's  banking  system,  but  also 
serious  disruption  to  the  community. 
Finally,  without  an  opportunity  to 
locate  a  healthy  institution  to  purchase 
the  assets  and  assume  the  deposits  of 
the  institution  on  a  going-concern  basis, 
the  cost  of  the  resolution  could  be 
substantially  higher  than  necessary.  For 
these  reasons,  the  FDIC  continues  to 
believe  that  it  is  not  only  reasonable,  but 
essential,  that  the  term  "incorporated" 
be  interpreted  to  include  the  corporate 
attribute  of  perpetual  succession. 

With  regard  to  the  corporate  attribute 
of  centralized  management,  one 
commenter  recognized  that  in  a 
theoretical  sense  there  may  be  concerns 
when  a  Bafnk-LLC  with  a  large  number 
of  members  is  proposed  to  be  managed 
directly  by  its  members.  However, 
rather  than  requiring  a  board  of 
directors  for  every  Bank-LLC.  the 
commenter  suggested  that  the  FDIC 
could  require  a  board  of  directors  only 
if  the  number  of  members  exceeded  25. 
The  FDIC  believes  that  centralized 
management  is  an  important  attribute 
for  a  bank  for  a  couple  of  reasons.  First, 
if  the  authority  to  manage  the  bank  is 
limited  to  the  owners  of  the  institution. 


management  expertise  would 
necessarily  also  be  limited.  The  quality 
of  the  management  of  a  bank  is  a  key 
factor  in  a  bank's  success  or  failure.  In 
order  to  provide  the  best  chance  for  a 
bank  to  compete  successfully  and  to 
operate  profitably,  a  bank  should  be  free 
to  enlist  the  best  qualified  managers 
available  to  it.  Too  small  of  a  group  of 
owners  may  not  provide  sufficient 
management  expertise.  Too  large  of  a 
group  may  dilute  the  influence  of  those 
owners  who  do  have  adequate 
mEmagement  expertise.  For  example, 
even  if  some  of  the  owners  possess 
adequate  expertise,  their  ability  to 
manage  the  institution  may  be  negated 
by  a  larger  segment  of  the  owners  that 
lacks  such  expertise.  Second, 
management  by  a  group  that  is  too  small 
could  severely  impair  the  bank's  ability 
to  respond  to  supervisory  and  regulatory 
direction.  The  volume  and  complexity 
of  the  demands  of  operating  a  bank 
might  put  too  small  of  a  group  under 
excessive  pressure  and  could  result  in 
management  that  is  not  responsive  or  at 
least  so  slow  as  to  imperil  the  bank's 
effectiveness.  Too  large  of  a  grou[f  may 
make  it  unwieldy  or  excessively 
difficult  to  disseminate  information  and 
get  decisions  in  a  timely  manner 
because  so  many  voices  are  entitled  to 
be  heard  and  considered.  For  these 
reasons,  the  FDIC  believes  that 
centralized  management  is  also  an 
important  attribute  that  a  bank  should 
have  in  order  to  be  eligible  for  deposit 
insurance. 

With  regard  to  the  corporate  attribute 
of  limited  liability,  one  of  the  10 
commenters  while  generally  disagreeing 
with  the  use  of  the  four  corporate 
attributes,  nevertheless  thought  that 
requiring  limited  liability  was 
reasonable,  since  unlimited  liability 
would  certainly  reduce  the  number  of 
prospective  shareholders.  Another  of 
the  10  commenters  thought  that  in  some 
cases  the  FDIC  might  conclude  that 
unlimited  liability  of  one  or  more 
members  actually  reduces  the  risk  to  the 
deposit  insurance  fund.  Furthermore, 
the  commenter  argued  that  bank 
organizers  should  be  permitted  to 
explain  the  reasons  for  unlimited 
liability  and  show  how  unlimited 
liability  impacts  the  bank's  risk  to  the 
fund. 

The  FDIC  believes  that  limited 
liability  tends  to  attract  more  potential 
investors  than  unlimited  liability  and, 
furthermore,  that  the  more  aittractive  an 
investment  generally  the  greater  the 
chances  that  the  entity  will  be  able  to 
maintain'adequate  capital. 
Consequently,  the  FDIC  believes  that 
4imited  liability  is  also  a  very  important 
attribute  for  a  bank  to  possess. 


With  regard  to  the  corporate  attribute 
of  free  transferability  of  interests  several 
of  the  10  commenters  also  thought  it 
inappropriate  to  require  that  attribute. 
The  commenters  argued  that  since  many 
existing,  FDIC-insured  banks  are 
closely-held  corporations  that  have 
restrictive  share-transfer  agreements,  it 
would  be  inconsistent  for  the  FDIC  to 
require  free  transferability  of  interests 
with  respect  to  a  bank  that  is  chartered 
as  an  LLC.  Furthermore,  two  of  those 
commenters  suggested  that  rather  than 
requiring  free  transferability  for  every 
Bank-LLC,  a  better  solution  would  be  to 
require  that  the  Bank-LLC's 
organizational  documents  provide  that 
if  the  primary  regulator  determines  that 
the  institution's  capital  is  inadequate, 
then  the  current  owners  would  be 
required  to  restore  capital  or  permit  free 
transferability  of  the  interests.  The  FDIC 
believes  that  the  free  transferability  of 
ownership  interests  is  an  important 
attribute  because  it  tends  to  ensure  that 
the  bank  will  have  the  best  opportunity 
to  attract  and  maintain  adequate  capital. 
Even  well-run  business  entities  can 
experience  economic  stress  when  there 
is  a  downturn  in  their  markets  or  the 
industry  as  a  whole.  Adequate  capital 
provides  a  cushion  that  helps  a  business 
weather  the  periods  of  economic  stress. 
If  an  owner  of  an  interest  in  an  LLC 
must  obtain  the  consent  of  the  other  • 
owners  in  order  to  transfer  his  or  her 
interest,  the  transfer  may  be  delayed 
until  that  consent  can  be  obtained,  or  it 
may  be  rejected  altogether  if  the  consent 
is  not  granted.  Either  circiunstance 
tends  to  reduce  a  bank's  ability  to  attract 
and  maintain  adequate  capital.  Indeed, 
the  mere  presence  of  such  a  consent 
requirement  may  discourage  investors 
who  can  choose  from  other,  more  liquid 
and.  perhaps,  more  familiar 
investments.  As  noted  above,  since  an 
LLC  is  neither  a  corporation  nor  a 
partnership.  State  corporation  laws  and 
State  partnership  laws  generally  would 
not  apply.  That  fact,  coupled  with  the 
relative  novelty  of  the  LLC  form  of 
business  entity,  may  discourage 
potential  investors.  Many  investors  are 
familiar  with,  or  can  readily  determine, 
the  general  structure  of  corporations  and 
the  rights,  powers,  privileges,  duties  and 
liabilities  of  a  corporation's 
shareholders,  officers,  and  directors. 
With  an  LLC,  its  structure  and  the 
rights,  powers,  privileges,  duties  and 
liabilities  of  the  LLC's  owners,  officers 
and  managers  are  all  generally  subject  to 
modification  according  to  the  wishes  of 
the  members.  Unlike  investing  in  a 
corporation,  a  potential  investor  in  an 
LLC  may  not  be  able  to  rely,  to  any 
extent,  on  his  or  her  general  familiarity 


vnth  corporate  law  in  making  an 
investment  decision.  A  potential 
investor  would  have  to  examine 
carefully  the  operating  agreement  of  the 
particular  LLC  to  determine  the  LLC's 
operating  structure  and  the  rights, 
powers,  privileges,  duties,  and  liabilities 
of  the  LLC's  owrners.  officers,  and 
managers.  Such  additional  burden  may 
also  tend  to  discourage  new  investors 
and  further  reduce  the  bank's  ability  to 
attract  and  maintain  capital. 
Furthermore,  the  alternative  suggested 
by  one  commenter  would  not  cure  these 
problems.  The  commenter  suggested 
that  the  FDIC  might  require  a  provision 
in  the  LLC's  organizational  documents 
that  if  capital  fell  below  a  certain  level 
then  the  existing  owners  would  have  to 
replenish  capital  or  waive  the  consent 
requirement.  However,  if  a  bank's 
capital  were  to  fall  below  the  minimum 
capital  requirements,  it  might  then  be 
too  late  to  try  to  attract  new  investors. 
It  is  not  clear  that  many  investors  would 
want  to  get  involved  with  a  bank  that 
has  an  unfemiliar  legal  structure  at  a 
time  when  its  capital  is  depleted. 
Consequently,  the  FDIC  believes  that  a 
Bank-LLC  should  have  the  corporate 
attribute  of  free  transferability  of 
interests. 

Several  of  the  10  commenters  also 
offered  general  comments  on  how  to 
determine  eligibility  and  suggested 
some  alternative  uses  for  the  four 
corporate  attributes.  Several  thought 
that  the  key  to  eligibility  for  Federal 
deposit  insurance  should  simply  be 
whether  the  bank  is  chartered  in 
accordance  with  State  banking  law.  If 
so,  they  argue,  that  should  be  enough  to 
qualify  for  eligibility  for  deposit 
insurance.  The  FDIC  disagrees  with  this 
notion  entirely.  Congress  conferred 
upon  the  FDIC  the  authority  to  grant 
Federal  deposit  insurance  to  certain 
institutions  described  in  the  FDI  Act. 
Allowing  the  individual  States  to 
determine  which  institutions  are 
eligible  would  (i)  require  the  FDIC  to 
ignore  the  express  language  of  the  FDI 
Act,  (ii)  require  the  FDIC  to  abdicate  its 
statutory  responsibiUty  to  make  such 
determinations,  and  (iii)  potentially 
result  in  a  wide  variety  of  notions  as  to 
what  types  of  institutions  are  eligible  for 
deposit  insurance.  As  a  result,  the 
FDIC's  abiUty  to  manage  the  risks  posed 
to  the  insurance  fund  would  be 
seriously  jeopardized.  The  FDIC  does 
not  beUeve  such  an  approach  is  either 
reasonable  or  consistent  with  the 
purposes  of  the  FDI  Act. 

Two  commenters  pointed  out  that  the 
four  corporate  attributes  are  not 
mentioned  in  the  factors  listed  in 
section  6  of  the  FDI  Act.  12  U.S.C.  1816. 
(the  "section  6  factors")  that  are 


required  to  be  considered  in  approving 
applications  for  deposit  insurance. 
TTierefore,  they  believe  that  the  FDIC 
should  determine  who  is  eligible  for 
deposit  insurance  solely  by  reference  to 
the  section  6  factors.  One  commenter 
argued  that  while  the  ultimate  question 
is  whether  the  bank  is  a  legal  entity 
under  State  law,  it  thought  that  the  FDIC 
could  consider  the  four  corporate 
attributes  in  assessing  whether  the 
institution  could  be  operated  in  a  safe 
and  soimd  manner.  In  that  regard  the 
commenter  thought  that  perpetual 
succession  and  centralized  management 
were  important  for  safety  and  soundness 
and  should  be  accorded  greater  weight, 
while  fr«e  transferability  of  interests 
was  less  important.  The  FDIC  believes 
that  while  the  section  6  factors  are 
required  to  be  considered  in 
determining  whether  to  grant  deposit 
insurance,  they  do  not  determine  an 
institution's  eligibility  to  apply  for 
deposit  insurance.  Eligibility  is  a 
threshold  issue  that  must  be  determined 
before  the  section  6  factors  are 
considered.  To  focus  only  on  the  section 
6  factors  would  again  require  that  we 
ignore  the  express  l^guage  of  the  FDI 
Act.  Congress  carefully  set  out  what  it 
meant  by  a  "State  bank."  and  the  FDIC 
declines  to  ignore  that  language. 

One  commenter  noted  that  national 
banks  only  need  to  be  chartered 
puirsuant  to  the  National  Bank  Act  (the 
"NBA")  to  be  eligible  for  Federal 
deposit  insurance  and  that,  therefore, 
the  FDIC  should  only  require  that  state 
banks  be  chartered  under  State  law.  The 
FDIC  agrees  that  in  accordance  with  the 
language  of  the  FDI  Act  a  national  bank 
is  eligible  to  apply  for  deposit  insurance 
if  it  is  chartered  as  a  national  bank 
under  the  NBA.  However,  the  NBA 
describes  a  national  bank  as  a  "body 
corporate"  ^s,  and  national  banks  are 
structured  and  operate  essentially  the 
same  as  corporations.  Consequendy, 
requiring  a  State-chartered.  Bank-LJLC  to 
have  the  four  corporate  attributes  does    ■ 
not  represent  treatment  inconsistent 
with  that  appUcable  to  national  banks. 

Arguments  in  Favor  of  Using  Three  of  - 
the  Four  Corporate  Attributes 

As  noted  above,  four  commenters 
thought  we  should  use  three  of  the  foin 
corporate  attributes.  Three  of  those  foin 
commenters  disagreed  specifically  vdth 
requiring  free  transferability  of  interests 
for  a  Bank-LLC.  but  concurred  with 
requiring  the  other  three  attributes.  The 
other  commenter  while  generally 
disagreeing  with  the  free  transferability 
requirement  thought  that  the  FDIC 
should  require  any  three  out  of  the  four 
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corporate  attributes.  Two  of  the 
commenters  who  specifically  disagreed 
with  the  free  transferability  requirement 
repeated  the  argument  mentioned  above 
that  the  free  transferability  requirement 
has  not  been  viewed  by  the  FDIC  in  the 
past  as  a  significant  impairment  of  an 
institution's  ability  to  raise  capital  and, 
therefore,  should  not  be  required  for 
Bank-LLCs.As  discussed  above,  the 
FDIC  believes  that  a  Bank-LLC  should 
have  the  corporate  attribute  of  free 
transferability  of  interests.  The  FDlC's 
analysis  of  the  need  for  this  attribute  is 
detailed  above  and  will  not  be  repeated 
here.  However,  in  summary,  the  FDIC 
believes  that  free  transferability  of 
interests  is  necessyy  to  ensure  that  a 
Bank-LLC  will  be  able  to  attract  and 
maintain  adequate  capital.  With  regard 
to  the  suggestion  that  the  FDIC  require 
any  three  of  the  four  corporate  attributes 
as  its  test  for  eligibility  for  deposit 
insurance,  the  FDIC  does  not  believe 
that  such  an  approach  would  be 
consistent  with  the  purposes  of  the  FDI 
Act  and  could  lead  again  to  a  wide 
variety  of  notions  about  what  types  of 
institutions  are  eligible  for  deposit 
insurance.  Each  of  the  attributes  has  its 
own  significance  for  purposes  of  the  FDI 
Act,  and  each  is  independently 
justifiable  as  an  essential  requirement 
for  the  FDIC  to  determine  that  a  Bank- 
LLC  is  "incorporated."  Among  other 
things,  a  three-out-of-four  approach 
would  permit  a  Bank-LLC  that  does  not 
have  perpetual  succession  to  be 
considered  "incorporated"  for  purposes 
of  eligibility  for  deposit  insurance.  As 
fully  discussed  above,  an  institution 
that  could  terminate  without  warning 
could  cause  substantial  harm  to 
depositor  confidence  in  the  nation's 
banking  industry,  seriously  disrupt  the 
communities  where  the  bank  operated, 
and  increase  the  costs  of  resolutions. 
Furthermore,  the  wide  variety  of 
institutions  that  such  an  approach  could 
permit  would  jeopardize  the  FDIC's 
ability  to  manage  the  risks  to  the 
insurance  fund.  Consequently,  the  FDIC 
does  not  believe  that  a  three-out-of-four 
approach  would  be  consistent  with  the 
FDI  Act  and  declines  to  adopt  it. 

Comments  in  Favor  of  Using  All  Four 
Corporate  Attributes 

Three  commenters  endorsed  the 
FDIC's  use  of  all  four  of  the  corporate 
attributes.  One  commenter  also 
expressed  the  strong  belief  that  the  full 
range  of  safety  and  soundness  and 
enforcement  mechanisms  that  currently 
apply  to  state  banks  should  also  apply 
to  Bank-LLCs.  For  the  reasons  discussed 
above,  the  FDIC  believes  that  the 
corporate  attributes  are  not  only 
appropriate,  but  essential  to 


determining  whether  a  Bank-LLC  could 
be  considered  to  be  "incorporated."  The 
FDIC  specifically  concxns  with  the 
comment  that  the  full  range  of  safety 
and  soundness  emd  enforcement 
mechanisms  needs  to  apply  to  Bank- 
LLCs.  In  that  regard,  the  final  rule 
includes  some  revisions  to  further 
clarify  this  point.  The  final  rule  clarifies 
that  for  purposes  of  the  FDI  Act 
{including  section  8  of  the  FDI  Act)  and 
the  FDIC's  regulations,  the  members, 
managers,  and  officers  of  a  Bank-LLC 
would  be  equivalent  to  shareholders, 
directors,  and  officers,  respectively,  of  a 
bank  chartered  as  a  corporation.  Also, 
the  certificates  or  other  evidences  of 
ownership  interests  in  a  Bank-LLC 
would  be  equivalent  to  voting  stock, 
voting  shares  and  voting  securities. 

3.  If  the  FDIC  Should  Not  Utilize  Any 
of  the  Four  Corporate  Attributes,  How 
Should  It  Interpret  the  Term 
"Incorporated?" 

Six  commenters  thought  that  the  FDIC 
should  interpret  "incorporated"  to  mean 
chartered  under  State  law.  Two  other 
commenters  thought  that  an  institution 
should  be  deemed  to  be  "incorporated" 
if  it  is  chartered  under  State  law  and  can 
operate  in  a  safe  and  sound  manner. 
Another  commenter  thought  that 
"incorporated"  should  mean 
"organized"  or  "operating"  as  a  bank 
under  State  law.  Yet  another  thought 
that  "incorporated"  should  simply 
mean  "chartered  and  regulated"  under 
State  law  and  thought  the  FDIC  should 
focus  on  whether  the  particular 
structure  is  consistent  with  the  section 
6  factors.  All  of  these  suggestions  have 
been  fully  analyzed  and  considered 
above,  and  will  not  be  repeated  here. 
Central  to  all  of  these  suggestions  is  the 
notion  that  if  the  State's  laws  would 
charter  an  entity  as  a  bank,  that  should 
be  enough  for  the  FDIC.  Following  that 
argument,  the  FDIC  should  consider  to 
be  "incorporated"  whatever  type  of 
institutidn  a  State  may  charter  as  a  bank 
under  its  laws.  As  fully  discussed 
above,  such  an  approach  would  mean 
that  (i)  the  FDIC  would  have  to  ignore 
the  express  language  of  the  FDI  Act,  (ii) 
the  FDIC  would  have  to  abdicate  its 
responsibility  under  the  FDI  Act,  and 
(iii)  the  potential  variety  of  notions 
about  what  could  be  chartered  as  a  bank 
would  seriously  impair  the  FDIC's 
ability  to  manage  the  risks  to  the 
insurance  fund.  For  those  reasons  the 
FDIC  declines  to  adopt  such  an 
approach.   , 

V.  Interpretation  of  "Incorporated" 

In  order  to  determine  whether  an  LLC 
could  qualify  as  a  State  bank  for 
purposes  of  Federal  deposit  insurance. 


it  is  necessary  to  determine  if  an  LLC 
could  be  considered  to  be 
"incorporated."  In  resolving  any 
ambiguity  in  a  statute  it  is  always 
helpful  to  try  to  determine  what 
Congress  intended  by  its  choice  of  the 
particular  words  of  the  statute.  In  this 
case,  as  noted  above,  there  is  no 
legislative  or  judicial  guidance  on  the 
meaning  of  the  term  "incorporated"  as 
used  in  the  FDI  Act.  Consequently,  the 
FDIC  believes  that  the  best  approach  is 
to  interpret  the  term  in  a  manner 
consistent  with,  and  in  aid  of,  the 
purposes  of  the  FDI  Act. 

Congress  created  the  Federal  Deposit 
Insurance  Corporation  in  1933  to  restore 
and  maintain  public  confidence  in  the 
nation's  banking  system  by,  among 
other  things,  promoting  the  safety  and 
soundness  of  the  institutions  whose 
deposits  the  FDIC  insines.^s 
Consequently,  the  FDIC  is  charged  with 
maintaining  public  confidence  in  the 
nation's  banking  system,  and  promoting 
the  safety  and  soundness  of  the 
institutions  that  it  insures  is  a  critical 
component  of  its  duty. 

A  common  understanding  of  the  term 
"incorporated"  is  "formed  or 
constituted  as  a  legal  corporation.  "^^  In 
addition.  Black's  Law  Dictionary  defines 
"incorporate"  as  "to  form  a  legal 
corporation.  "2*  An  institution  that  is 
labeled  as  a  corporation  under  State  law 
would  then  be  "incorporated"  under  the 
common  understanding  of  the  term.  One 
approach  that  the  FDIC  could  take, 
therefore,  is  to  treat  as  incorporated  only 
those  entities  that  are  labeled  as 
"corporations"  under  State  law.  Such  an 
interpretation  would  be  consistent  with 
the  language  of  the  statute.  However, 
such  an  approach  might  be  too  narrow 
in  that  it  may  not  include  all  of  the  State 
banks  that  are  cvurently  operating  as 
insured  institutions  even  though  they 
eirfi  structured  and  operate  with  the 
same  characteristics  as  a  corporation. 
Furthermore,  limiting  the  interpretation 
to  only  those  entities  that  are  labeled  as 
"corporations"  would  seem  unduly 
restrictive  in  that  it  would  tend  to 
unnecessarily  limit  the  flexibility,  and 
stifle  the  innovativeness,  of  State 
banking.  Thus,  such  an  approach  could 
arguably  impair  or  harm  the  viability  of 
the  nation's  banking  system. 

Another  approach  to  interpreting  the 
term  "incorporated"  is  to  focus  on  the 
attributes  of  the  entity.  In  other  words, 
if  the  entity  has  the  four  corporate 


attributes,  it  should  be  considered  to  be 
"incorporated"  regardless  of  how  it  is 
labeled  \mder  State  law.^o  Clearly,  the 
actual  natine  of  an  entity  is  much  more 
important  than  its  label. 

Within  the  confines  of  Federal  law, 
and  subject  to  safety  and  soundness, 
banks  need  to  be  able  to  take  advantage 
of  new  forms  of  business  organization  in 
order  to  maintain  maximiun  viability. 
Some  of  these  new  forms  of  business 
entities  were  never  envisioned  at  the 
time  that  Congress  passed  the  FDI  Act 
almost  70  years  ago.  Part  of  the  FDIC's 
duty  in  administering  the  FDI  Act  is  to 
interpret  it  to  carry  out  the  piuposes  of 
the  FTDI  Act  in  the  modem  world. 
Consistent  with  that  duty,  the  FDIC 
believes  that  it  is  more  reasonable  to 
focus  on  the  essential  characteristics  of 
a  corporation  that  distinguish  it  from 
other  forms  of  business  entities  rather 
than  to  focus  on  the  presence  or  absence 
of  a  label. 

Therefore,  mindful  of  the  need  to 
maintain  the  viability  of  the  nation's 
banking  system,  and  consistent  with  the 
piuposes  of  the  FDI  Act,  the  FDIC 
believes  that  the  better  approach,  is  to 
interpret  the  term  "incorporated"  to 
include  those  LLCs  that  have  the  four 
traditional  corporate  attributes. 

As  noted  above,  the  attributes  that  are 
commonly  identified  as  distinguishing  a 
corporation  from  other  forms  of 
business  organizations  are:  perpetual 
succession,  centralized  management, 
limited  liability,  and  free  transferability 
of  interests. 

Perpetual  Succession 

The  first  attribute,  perpetual 
succession,  is  essential  to  the  FDIC's 
efforts  to  promote  public  confidence  in 
the  nation's  banking  industry.  An 
institution  that  automatically 
terminated,  dissolved,  or  suspended 
operations  upon  the  happening  of  some 
event  would  most  likely  have  a 
substantial,  adverse  effect  on  public 
confidence.  A  depositor  in  such  an 
institution  would  have  no  way  of 
knowing  from  one  day  to  the  next 
whether  the  institution  will  continue  in 
existence,  and  whether  he  or  she  will  be 
able  to  retrieve  his  or  her  money  when 
the  need  arises.  Furthermore,  such  an 
automatic  termination,  dissolution,  or 
suspension  feature  would  have  a 
significantly  adverse  effect  on  the 
FDIC's  efforts  to  resolve  failed 


'•  See  FDIC  v.  Philadelphia  Gear  Corp..  106  S.Q. 
1931.  1935  (1986),  FDIC  v.  Eckert.  754  F.Supp.  22, 
24  (E.D.  NY.  1990):  FDIC\.  Rockelman.  460 
F.Supp.  999.  1001  (E.D.  Wl  1978). 

^'The  Random  House  Dictionary  of  the  English 
language  968  (2d  ed.  1987). 

2*  Black's  Law  Dictionary  769  (7th  ed.  1999). 


*'This  approach  is  not  unprecedented.  In 
Monisseyv.  Commissioner  of  Internal  Revenue.  296 
U.S.  344.  359,  56  S.Ct.  289,  296  (1935)  the  Supreme 
Court  held  that  a  trust  created  for  the  purpose  of 
carrying  on  a  business  that  had  continuity  of  life, 
centralized  management,  limited  liability,  and  free 
transferability  of  interests  is  sufficiently  analogous 
to  a  corporation  to  justify  taxation  as  a  corporation. 


institutions.  The  FDIC  is  not  only 
charged  with  promoting  the  safety  and 
soimdness  of  banking  institutions,  but  is 
also  charged  with  the  duty  of  resolving 
failed  institutions  in  an  orderly,  least 
costly  manner.  The  FDIC  would  have  no 
practical  opportunity  to  plan  and 
execute  an  orderly,  least-costly 
resolution  of  an  institution  that,  without 
any  warning  or  advance  notice,  was 
terminated  or  dissolved  or  whose 
operations  were  suspended.  Most  likely 
it  would  not  be  possible  to  arrange  for 
a  healthy  institution  to  pmchase  the 
assets  and  assume  the  deposit  liabilities 
of  the  failed  institution  in  order  to 
continue  to  serve  the  affected 
community  with  the  least  disruption. 
Checks  that  were  in  transit  at  the  time 
of  the  bank's  failure,  but  that  had  not  yet 
been  paid,  would  be  rejected.  The 
disruption  to  the  commiuiity  could  be 
substantial.  The  cost  to  the  insurance 
fimd  of  resolving  such  an  institution 
could  be  significantly  higher  than 
necessary  as  a  result,  and  the  higher 
costs  would  tend  to  deplete  the 
insurance  fund  more  rapidly. 
Consequently,  the  FDIC  believes  that 
perpetual  succession  is  an  essential 
prerequisite  for  an  insured  depository 
institution,  and  that  automatic 
termination/dissolution/suspension 
featiues  are  inconsistent  with  the  FDIC's 
duties  and  the  purposes  of  the  FDI  Act. 

t 

Centralized  Management 

Centralized  management  in  the  form 
of  a  board  of  directors  provides  the  FDIC 
and  other  banking  regulators  with  a 
discrete  group  of  individuals  who  are 
authorized  to  act  for,  and  represent,  the 
institution  in  virtually  all  matters.  The 
typical  rights,  liabilities,  powers,  and 
responsibilities  of  a  board  of  directors 
are  well-established.  On  the  other  hand, 
management  of  an  institution  directly 
and  solely  by  all  of  its  owners  presents 
a  variety  of  problems  both  from  an 
operational  standpoint  and  from  an 
enforcement  standpoint.  First,  if  the 
authority  to  manage  the  bank  is  limited 
to  the  owners  of  the  institution, 
management  expertise  would 
necessarily  also  be  limited.  The  quality 
of  the  management  of  a  bank  is  a  key 
factor  in  a  bank's  success  or  failure.  In 
order  to  provide  the  best  chance  for  a 
bank  to  compete  successfully  and  to 
operate  profitably,  a  bank  should  be  bee 
to  enlist  the  best  qualified  managers 
available  to  it.  If  there  are  too  few 
owners,  the  group  may  not  provide 
sufficient  management  experience  and 
expertise.  Too  large  of  a  group  may  also 
mean  that  even  if  adequate  banking 
expertise  is  represented  among  the 
owners,  it  may  be  negated  by  a  larger 
segment  of  the  owners  that  lacks 


adequate  expertise.  Second, 
management  by  a  group  that  is  too  small 
could  severely  impair  the  bank's  ability 
to  respond  to  supervisory  and  regulatory 
direction.  The  volume  and  complexity 
of  the  demands  of  operating  a  bank 
might  put  too  small  of  a  group  \mder 
excessive  pressure  and  could  result  in 
management  that  is  not  responsive  or,  at 
least  so  slow  as  to  imperil  the  bank's 
effectiveness.  Too  large  of  a  group  may 
make  it  unwieldy  or  excessively 
difficult  to  disseminate  information, 
arrange  meetings,  ensure  that  all 
members  have  the  opportxmity  to  be 
heard,  and  get  decisions  in  a  timely 
manner.  Finally,  with  a  member- 
managed  Bank-LLC,  merely  determining 
who  represents  the  institution  and  the 
extent  of  his  or  her  authority  could 
represent  a  significant  task  for 
regulators.  Consequently,  centrahzed 
management  is  also  an  important 
attribute  for  purposes  of  the  FDIC  Act 

Limited  Liability 

Limited  liability,  of  coxtfse, 
encourages  investment  in  the  enterprise. 
Potential  owners  are  more  likely  to 
invest  in  an  enterprise  when  their 
liability  is  limited  to  the  amoimt  of  their 
investment.  Attracting  and  maintaining 
sufficient  capital  helps  to  ensure  an 
adequate  cushion  to  protect  an 
institution  dining  periods  of  economic 
stress.  Since  banks  are  subject  to  periods 
of  economic  stress  just  as  other 
businesses  are,  the  FDIC  believes  that 
the  owners  of  banks  should  have  limited 
liability  to  encourage  the  maintenance 
of  adequate  capital. 

Free  Transferability  of  Ownership 
Interests 

The  bee  transferability  of  ownership 
interests  also  tends  to  aid  in  attracting 
and  maintaining  adequate  capital. 
Conversely,  requiring  the  prior  consent 
of  the  other  owners  in  order  to  transfer 
an  ownership  interest  may  decrease  the 
bank's  ability  to  attract  and  maintain 
adequate  capital.  At  worst,  prior  consent 
to  a  transfer  limits  the  pool  of  available 
investors;  at  best,  it  delays  interested, 
potential  investors.  While  the  FDIC 
currently  insures  approximately  700 
mutual  institutions  (that  issue  no  stock) 
and  more  than  1,700  closely-held 
institutions  (some  of  which  may  have 
stock-transfer  restrictions  in  the  form  of 
shareholder  agreements),  the  FDIC  has 
substantial  experience  with  their 
structure,  operations,  and  capital 
maintenance  capabilities.  The  FDIC  has 
no  similar  experience  with  institutions 
organized  as  LLCs,  and  that  lack  of 
similar  experience  argues  for- 
facilitating,  rather  than  impairing,  flie 
maintenance  of  a  capital  cushion. 
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Indeed,  the  mere  presence  of  such  a 
prior  consent  requirement  may 
discourage  investors  who  can  choose 
from  other,  more  liquid  and,  perhaps, 
more  familiar  investments.  As  noted 
above,  since  an  LLC  is  neither  a 
corporation  nor  a  partnership.  State 
corporation  laws  and  State  partnership 
laws  generally  would  not  apply.  That 
fact,  coupled  with  the  relative  novelty  of 
the  LLC  form  of  business  entity,  may 
also  discourage  potential  investors. 
Many  investors  are  familiar  with,  or  can 
readily  determine,  the  general  structure 
of  corporations  and  the  rights,  powers, 
privileges,  duties  and  liabilities  of  a 
corporation's  shareholders,  officers,  and 
directors.  With  an  LLC,  its  structure  and 
the  rights,  powers,  privileges,  duties  and 
liabilities  of  the  LLC's  owners,  officers 
and  managers  are  all  generally  subject  to 
modihcation  according  to  the  wishes  of 
the  members.  Unlike  investing  in  a 
corporation,  a  potential  investor  in  an 
LLC  may  not  be  able  to  rely,  to  any 
extent,  on  his  or  her  general  familiarity 
with  corporate  law  in  making  an 
investment  decision.  A  potential 
investor  in  an  LLC  would  have  to 
examine  carefully  the  operating 
agreement  of  the  particular  LLC  to 
determine  its  operating  structure  and 
the  rights,  powers,  privileges,  duties, 
and  liabilities  of  the  LLC's  owners, 
officers,  and  managers.  Such  additional 
burden  may  tend  to  discourage  new 
investors  and  further  reduce  the  bank's 
ability  to  attract  and  maintain  capital. 
Consequently,  the  FDIC  believes  that  the 
free  transferability  of  ownership 
'interests  is  an  important  attribute  for  a 
bank. 

In  summary,  the  FDIC  believes  that  an 
LLC  should  have  all  of  the  four 
corporate  attributes  in  order  to  be 
"incorporated."  Therefore,  a  banking 
institution  that  is  chartered  as  an  LLC 
under  the  law  of  any  State  and  that  has 
all  of  the  above  four  corporate  attributes 
would  be  considered  to  be 
"incorporated"  under  the  law  of  the 
State  for  purposes  of  the  definition  of 
"State  bank."  Fiulhermore,  such  a 
banking  institution  would  be  eligible  to 
apply  for  Federal  deposit  insurance  as  a 
State  bank  under  section  5  of  the  FDI 
Act.  12U.S.C.  1815. 

The  final  rule  reflects  these 
conclusions.  In  general,  the  rule 
provides  that  a  banking  institution  that 
is  chartered  by  a  State  as  an  LLC  will 
be  deemed  to  be  "incorporated"  if  (i)  it 
is  not  subject  to  any  automatic 
termination/dissolution/suspension 
provisions,  (ii)  the  exclusive  authority 
to  manage  the  institution  is  vested  in  a 
board  of  directors  or  managers,  (iii) 
neither  State  law  nor  the  LLC's 
organizational  documents  provide  that 


any  owner  is  liable  for  the  debts  of  the 
institution  beyond  his  or  her 
investment,  and  (iv)  neither  State  law 
nor  the  LLC's  organizational  documents 
require  the  consent  of  any  other  owner 
in  order  to  transfer  all  or  a  part  of  an 
ownership  interest.  The  final  rule  also 
specifies  that  for  purposes  of  the  FDI 
Act  and  the  FDIC's  regulations,  an 
owner  of  an  interest  in  an  LLC  is  a 
"stockholder"  and  a  "shareholder;"  a 
manager  of  an  LLC  is  a  "director;"  an 
officer  of  an  LLC  is  an  "officer;"  and  a 
certificate  or  other  evidence  of  an 
ownership  interest  in  an  LLC  is  a 
"voting  share,"  "voting  security,"  and 
"voting  stock."  These  provisions  are 
intended  to  remove  any  ambiguity  as  to 
how  the  rest  of  the  FDI  Act  and  the 
FDIC's  regulations  apply  to  banking 
institutions  chartered  as  LLCs, 
including  the  enforcement  provisions  of 
the  FDI  Act  and  the  FDIC's  regulations. 

VI.  Paperwork  Reduction  Act 

The  final  rule  does  not  involve  any 
collections  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Consequently,  no   ' 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

VII.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  FDIC  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  apply  to  all  depository  institutions 
that  are  currently  insured  under  the  FDI 
Act  as  well  as  those  applying  for  Federal 
deposit  insurance.  The  final  rule 
clarifies  the  circumstances  when  a 
banking  institution  that  is  chartered 
under  State  law  as  a  limited  liability 
company  would  be  considered  to  be 
"  incorporated "  for  piuposes  of  the  ■ 
definition  of  "State  bank"  in  12  U.S.C. 
1813(a)(2).  It  does  not  require  any 
banking  institution  to  organize  as,  or 
convert  to,  a  limited  liability  company, 
and  it  imposes  no  new  reporting, 
recordkeeping  or  other  compliance 
requirements.  Accordingly,  the 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable. 

Vm.  Impact  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act. 
enacted  as  part  of  the  Omnibus 
Consolidated  and  Emergency 


Supplemental  Appropriations  Act  of 
1999  (Pub.  L.  105-277.  112  Stat.  2681). 

IX.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121)  provides 
generally  for  agencies  to  report  rules  to 
Congress  for  review.  The  reporting 
requirement  is  triggered  when  the  FDIC 
issues  a  final  rule  as  defined  by  the 
Administrative  Procedure  Act  (APA)  at 
5  U.S.C.  551.  Because  the  FDIC  is 
issuing  a  final  rule  as  defined  by  the 
APA.  the  FDIC  will  file  the  reports 
required  by  SBREFA.  The  Office  of 
Management  and  Budget  has 
determined  that  this  final  rule  does  not 
constitute  a  "major  rule"  as  defined  by 
SBREFA. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(government  agencies),  Bank  deposit 
insurance,  Banks,  Banking,  Bank 
merger.  Branching,  Foreign  branches, 
Foreign  investments.  Golden  parachute 
payments,  Insured  branches,  Interstate 
branching,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  part  303  of  tide  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  303— RUNG  PROCEDURES 
AND  DELEGATIONS  OF  AUTHORITY 

1 .  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378,  1813, 1815,  1816. 
1817.  1818,  1819  (Seventh  and  Tenth),  1820, 
1823,  1828.  1831a,  1831e.  1831o.  1831p-l, 
1831W,  1835a,  1843(1).  3104,  3105,  3108, 
3207;  15  U.S.C.  1601-1607. 

2.  New  §  303.15  is  added  to  read  as 
follows: 

§  303.1 5    Certain  limited  liability  companies 
deemed  incorporated  under  State  law. 

(a)  For  purposes  of  the  definition  of 
"State  bank"  in  12  U.S.C.  1813(a)(2)  and 
this  Chapter,  a  banking  institution  that 
is  chartered  as  a  limited  liability 
company  (LLC)  under  the  law  of  any 
State  is  deemed  to  be  "incorporated" 
imder  the  law  of  the  State,  if 

(1)  The  institution  is  not  subject  to 
automatic  termination,  dissolution,  or 
suspension  upon  the  happening  of  some 
event  (including,  e.g.,  the  death, 
disability,  bankruptcy,  expulsion,  or 
withdrawal  of  an  owner  of  the 
institution),  other  than  the  passage  of 
time; 

(2)  The  exclusive  authority  to  manage 
the  institution  is  vested  in  a  board  of 


managers  or  directors  that  is  elected  or 
appointed  by  the  owners,  and  that 
operates  in  substantially  the  same 
maimer  as.  and  has  substantially  the 
same  rights,  powers,  privileges,  duties, 
responsibilities,  as  a  board  of  directors 
of  a  bank  chartered  as  a  corporation  in 
the  State; 

(3)  Neither  State  law,  nor  the 
institution's  operating  agreement, 
bylaws,  or  other  organizational 
dociunents  provide  that  an  owner  of  the 
institution  is  liable  for  the  debts, 
liabilities,  and  obligations  of  the 
institution  in  excess  of  the  amoimt  of 
the  owner's  investment;  and 

(4)  Neither  State  law,  nor  the 
institution's  operating  agreement, 
bylaws,  or  other  organizational 
documents  require  the  consent  of  any 
other  owner  of  the  institution  in  order 
for  an  owner  to  transfer  an  ownership 
interest  in  the  institution,  including 
voting  rights. 

(b)  For  purposes  of  the  Federal 
Deposit  Insvuanc^  Act  and  this  Chapter. 

(1)  Each  of  die  terms  "stockholder" 
and  "shareholder"  includes  an  owner  of 
any  interest  in  a  bank  chartered  as  an 
LLC.  including  a  member  or  participant; 

(2)  The  term  "director"  includes  a 
manager  or  director  of  a  bank  chartered 
as  an  LLC.  or  other  person  who  has. 
with  respect  to  such  a  bank,  authority 
substantially  similar  to  that  of  a  director 
of  a  corporation; 

(3)  The  term  "officer"  includes  an 
officer  of  a  bank  chartered  as  an  LLC.  or 
other  person  who  has,  with  respect  to 
such  a  bank,  authority  substantially 
similar  to  that  of  an  officer  of  a 
corporation;  and 

(4)  Each  of  the  terms  "voting  stock." 
"voting  shares."  and  "voting  securities" 
includes  ownership  interests  in  a  bank 
chartered  as  an  LLC.  as  well  as  any 
certificates  or  other  evidence  of  such 
ownership  interests. 

By  order  of  the  Board  of  Directors. 

Dated  in  Washington,  DC,  this  31st  day  of 
January,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Resolution 

Whereas,  the  Board  of  Directors 
("Board")  of  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
responsible  for  administering  the 
Federal  Deposit  Insurance  Act  ("FDI 
Act");  and 

Whereas,  the  FDIC  is  authorized 
under  section  5  of  the  FDI  Act  (12 
U.S.C.  1815)  to  approve  or  disapprove 
applications  for  deposit  insiuance  for 
State  banks  as  well  as  other  depository 
institutions;  and 


Whereas,  in  order  for  a  banking 
institution  to  qualify  as  a  "State  bank" 
eligible  to  apply  for  deposit  insurance, 
section  3(a)  of  the  FDI  Act  (12  U.S.C. 
1813(a))  generally  requires  that  if  be 
engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds  and  that 
it  be  "incorporated -under  the  laws  of 
any  State";  and 

Whereas,  the  Fpi  Act  does  not  define 
the  term  "incorporated."  and  there  is 
some  vmcertainty  as  to  the  meaning  of 
the  term  "incorporated";  and 

Whereas,  on  July  23.  2002.  the  Board 
authorized  the  publication  in  the 
Federal  Register  of  a  proposed  rule 
entitled  Insurance  of  State  Banks 
Chartered  as  Limited  Liability 
Companies,  describing  the 
circumstances  under  which  a  bank 
chartered  as  a  limited  liability  company 
would  be  considered  to  be 
"incorporated"  and,  therefore,  eligible 
to  apply  for  deposit  insurance;  and 

Whereas,  the  Board  requested  public 
comment  on  the  proposed  rule  and 
received  23  comment  letters,  and 

Whereas,  the  staff  has  reviewed  and 
the  Board  has  considered  the  conunents 
submitted  by  the  public  in  response  to 
the  proposed  rule;  and 

Whereas,  the  staff  has  recommended 
that  the  Board  adopt  a  final  rule  entitied 
Insiuance  of  State  Banks  Chartered  as 
Limited  Liability  Companies  as  set  forth 
in  the  attached  Federal  Register 
document;  and 

Whereas,  the  Board  has  decided  to 
adopt  the  proposed  rule  entitied 
Insurance  of  State  Banks  Chartered  as 
Limited  Liability  Companies  as  a  final 
rule  with  certain  modifications. 

Now,  therefore,  be  it  resolved,  that  the 
Board  does  hereby  adopt  a  final  rule 
entitied  Insurance  of  State  Banks 
Chartered  as  Limited  Liability 
Companies  amending  12  CFR  part  303 
in  the  manner  set  forth  in  the  attached 
Federal  Register  document. 

Be  it  further  resolved,  that  the  Board 
hereby  authorizes  publication  in  the 
Federal  Register  of  the  attached  final 
amendment  to  part  303. 

Be  it  further  resolved,  that  the  Board 
hereby  directs  the  Executive  Secretary. 
or  his  designee,  to  cause  the  attached 
final  rule  to  be  pubhshed  in  the  Federal 
Register  in  a  form  and  manner 
satisfactory  to  the  General  Coimsel,  or 
his  designee,  and  the  Executive 
Secretary,  or  his  designee. 

Be  it  further  resolved,  that  the  Board 
hereby  delegates  authority  to  the 
General  Counsel,  or  the  General 
Coimsel's  delegate(s).  and  to  the 
Executive  Secretary,  or  the  Executive 
Secretary's  delegate(s)  to  make 
technical,  non-substantive  changes  to 


the  text  of  the  attached  Federal  Register 
dociunent. 

(FR  Doc.  03-3387  Filed  2-12-03;  8:45  am) 
eaJJNG  C006  6714-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 
RIN2550-AA26 

Risk-Based  CapKai 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
action:  Final  Rule. 


summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
adopting  an  amendment  to  Appendix  A 
to  Subpart  B  of  12  CFR  part  1750  Risk- 
Based  Capital.  The  amendment,  which 
more  accurately  incorporates  and 
implements  Financial  Accounting 
Standard  133  in  the  stress  test,  is 
intended  to  enhance  the  accuracy  of  the 
calculation  of  the  risk-based  capital 
requirement  for  the  Enterprises. 
EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pomeranz,  Senior  Accoimting 
Specialist,  Office  of  Risk  Analysis  and 
Model  Development,  telephone  (202) 
414-3796  or  Marvin  L.  Shaw,  Senior 
Counsel,  telephone  (202)  414-8913  (not 
toll  free  niunbers).  Office  of  Federal 
Housing  Enterprise  Oversight.  Fourth 
Floor.  1700  G  Street,  NW.,  Washington. 
DC  20552.  The  telephone  number  for 
the  Telecommunications  Device  for  the 
Deaf  is  (800)  877-6339. 
SUPPI^MENTARY  MFORMATION: 

Background 

OFHEO  published  a  final  regulation 
setting  forth  a  risk-based  capital  stress 
test  on  September  13.  2001, 12  CFR  part 
1750  (the  Rule),  which  formed  the  basis 
for  determining  the  risk-based  capital 
requirement  for  the  federally  sponsored 
housing  enterprises— Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).' 

On  September  1 2 .  2002 .  OFHEO 
published  a  notice  of  proposed 
rulemaking  (NPRM),  67  FR  57760. 
which  proposed  twelve  technical  and 
corrective  amendments  to  the  Rule. 


'  Risked-based  Capital,  66  FR  47730  (September 
1 3  2001 ,  1 2  CFR  part  1 750,  as  amended.  67  FR 
11850  (March  15.  2002),  67  FR  19321  (April  19. 
2002),  67  FR  66533  (November  1.  2002). 
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These  proposed  amendments  were 
intended  to  make  minor  technical 
corrections  to  the  Rule,  and  to  account 
more  appropriately  for  Financial 
Accounting  Standard  No.  133  (FAS 
133).2  This  amendment  does  not  alter 
the  FAS  133  accounting  standard;  it 
simply  cori'ects  the  manner  in  which 
FAS  133  is  incorporated  into  the  stress 
test.  Although  the  NPRM  was  subject  to 
a  ten-day  comment  period,  OFHEO 
reopened  and  extended  the  comment 
period  regarding  the  two  FAS  133- 
related  proposed  amendments,  noting 
that  it  might  move  to  final  action  on  any 
of  the  other  ten. '  On  November  1.  2002, 
OFHEO  published  a  final  rule,  which 
adopted  eight  of  the  technical  and 
corrective  amendments.''  OFHEO  is 
adopting  three  of  the  other  amendments 
in  today's  final  rule.^ 

Comments 

OFHEO  received  comments  in 
response  to  the  NPRM  from  Fannie  Mae, 
Freddie  Mac,  FM  Watch,  and  the 
Honorable  Richard  H.  Baker.  In 
response  to  the  September  30  notice  that 
extended  the  comment  period,  OFHEO 
subsequently  received  one 
supplemental  conunent,  which  was 
submitted  by  FM  Watch.  The  comments 
addressed  the  appropriateness  of  the 
proposed  amendments  related  to  FAS 
133.  Commenters  also  addressed 
procedural  issues  such  as  the  effective 
date  for  the  proposed  amendments 
related  to  FAS  133  and  the  AOLTV 
Table,  the  length  of  the  comment 
period,  and  the  use  of  guidelines  to 
supplement  the  Rule.  Commenters  also 
addressed  issues  related  to  regulatory 
impacts,  particularly  whether  the 
proposal,  was  "economically 
significant"  under  Executive  Order 
12866  and  whether  the  proposal 
complies  with  the  OFHEO's  and  the 
Office  of  Management  and  Budget's 
(OMB's)  guidelines  on  information 
quality. 


-  Financial  Accounting  Standards  Board 
Statement  of  Financial  Accounting  Standards  No. 
133.  "Accounting  for  Derivative  Instruments  and 
Hedging  Activities,"  lune  1998. 

•  Risk -based  Capital.  67  FR  61300  (September  30, 
2002). 

*  Risk-based  Capital.  67  FR  66533  (November  1. 
2002). 

^  OFHEO  has  determined  that  it  is  appropriate  lo 
delay  adopting  the  amendment  that  would  correct 
the  description  of  "unamortized  balance"  in  Table 
3-56  and  Table  3-57  (amendment  #7  in  the  NPRM). 
because  that  same  term  appears  in  numerous  other 
places  throughout  the  rule.  OFHEO  is  conducting 
a  systematic  review  of  the  entire  Rule  to  ensure  that 
this  term  is  used  and  deHned  consistently.  In  the 
meantime,  users  of  the  stress  test  code  will  not  be 
affected,  because  the  Risk-based  Capital  Report 
Instructions,  which  are  used  to  prepare  data  for  the 
model,  are  correct. 


Discussion  of  Issues 

1.  FAS  133 

The  NPRM  included  two  changes  to 
reflect  the  impact  of  FAS  133  on  the 
stress  test.  The  first  of  these,  number  11 
in  the  NPRM  preamble,  would  modify 
the  calculation  of  common  stock 
dividends  to  reflect  the  effects  of  FAS 
133  adjustments  on  after-tax  income. 
The  second,  number  12  in  the  NPRM 
preamble,  would  modify  the  calculation 
of  risk-based  capital  to  account  more 
fully  for  changes  that  FAS  133  fequired 
in  the  computation  of  Total  Capital.  As 
explained  below,  after  considering  all 
the  comments  on  the  proposed  FAS 
1 3 3-related  changes,  OFHEO  has 
determined  that  the  changes  are 
appropriate  and  timely  and  is  adopting 
them  as  proposed.  Changes  in  the 
language  from  the  proposed 
amendments  clarify  the  rule,  but  have 
no  substantive  affect. 

All  five  comment  letters  addressed 
the  FAS  133-related  changes.  Both 
Enterprises  were  supportive  of  the 
changes,  but  suggested  that  OFHEO  not 
waive  the  30-day  delay  in  effective  date 
that  is  ordinarily  required  of  final  rules. 
Congressman  Baker's  letter  voiced 
concern  that  the  impact  on  the 
Enterprises'  capital  from  amendment 
number  12  was  so  significant  that 
OFHEO  should  extend  the  comment 
period.'' 

As  noted  above,  FM  Watch  provided 
two  comment  letters.  The  first,  which 
was  submitted  within  the  initial  10-day 
comment  period,  requested  additional 
time  for  comment  and  urged  OFHEO  to 
delay  action  on  the  changes  related  to 
FAS  133  until  OFHEO  had  more  data  on 
the  affect  of  those  changes  on  the 
Enterprises'  risk-based  capital.  The 
letter  also  questioned  whether  the  thirty 
percent  add-on  for  management  and 
operations  risk  should  be  applied  after, 
rather  than  before  FAS  133-related 
adjustments  were  made  to  the  capital 
requirement.  In  FM  Watch's  second 
letter,  received  during  the  extended 
comment  period,  it  stated  that  without 
additional  background  as  to  the 
implications  OFHEO  anticipates  from 
the  amendment,  FM  Watch  was  imable 
to  provide  informed  comments  on  the 
proposal.  The  second  letter,  therefore, 
largely  reiterated  its  earlier  comments 
on  the  FAS  133-related  amendments 
and  requested  that  OFHEO  defer  action 
until  additional  quarters  of  data  on  the 
financial  impact  of  the  changes  are 
available. 

None  of  the  comment  letters  took 
issue  with  the  need  for  or  the 
importance  of  the  proposed  FAS  133- 


•  Id.  note  3. 


related  changes.  Two  commenters 
believed  it  necessary  to  delay  action 
until  the  impact  of  the  changes  on  the 
Enterprises'  capital  could  be  measured 
for  a  few  more  quarters.  Neither, 
however,  recommended  that  the  change 
should  not  be  implemented  eventually. 
Nor  did  any  commenter  suggest  that  the 
proposed  changes  did  not  tie  capital 
more  closely  to  risk  or  that  there  was  a 
better  alternative  methodology. 

Commentary  regarding  the  final  rule's 
effective  date  was  unanimous  in 
supporting  a  delayed  effective  date  for 
implementation  of  these  amendments. 
The  Administrative  Procedure  Act,  5 
U.S.C.  552(d),  provides  that  the  effective 
date  for  substantive  rules  will  be 
delayed  at  least  30  days  after  , 
publication,  except  in  certain 
circumstances  not  applicable  in  this 
case.  Accordingly,  OFHEO  has 
determined  these  changes  take  effect  30 
days  after  the  notice  is  published  in  the 
Federal  Register.  The  effect  of  this 
determination  is  that  OFHEO  will 
incorporate  these  amendments  related 
to  FAS  133  in  the  capital  calculation 
process  starting  with  data  submitted  by 
the  Enterprises  for  the  fourth  quarter  of 

2002,  which  OFHEO  anticipates 
receiving  from  the  Enterprises  in  early 

2003.  The  first  capital  classification 
under  the  amended  rule  will  occur 
approximately  two  months  after 
publication. 

Two  of  the  comments  suggested  that 
the  proposed  change  related  to  the  effect 
of  FAS  133  on  total  capital  may  be  in 
error  by  adding  the  effects  of  FAS  133 
after  the  thirty  percent  add-on  for 
management  and  operations  risk.  After 
consideration  of  these  comments, 
OFHEO  has  decided  to  utilize  the 
methodology  proposed  in  the  NPRM. 

As  explained  in  greater  detail  in  the 
NPRM  preamble,  the  stress  test,  in 
essence,  measures  the  amount  of  capital 
that  would  be  consumed  by  an 
Enterprise  during  the  ten-year  stress 
period.  This  amount  of  capital  is 
referred  to  in  the  amended  regulation  as 
"stress-test  capital."  The  Federal 
Housing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1992  (12  U.S.C. 
4501  et  seq.)  (1992  Act)  provides  that 
stress-test  capital  should  be  increased 
by  thirty  percent  to  account  for 
management  and  operations  risk.  The 
proposed  amendment  follows  exactly 
that  approach.  However,  the  statute  also 
requires  that  the  risk-based  capital 
requirement  be  expressed  as  an  amount 
of  "total  capital,"  which  can  be 
compared  to  an  Enterprise's  ciurent 
total  capital  to  determine  whether  a 
deficiency  exists.  Because  total  capital 
is  adjusted  up  or  down  before  the  start 
of  the  stress  test  to  delete  the  impact  of 
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.  FAS  133,  it  is  appropriate  to  make  the 
opposite  adjustment  at  the  end  of  the 
calculation,  so  as  to  compare  apples 
with  apples  (or  total  capital  with  total 
capital).''  Adding  the  FAS  133  impact  in 
before  the  thirty  percent  add-on,  as  FM 
Watch  suggests,  would  cause  the 
adjustment  at  the  end  to  be  thirty 
percent  greater  than  the  adjustment  at 
the  beginning,  overstating  the  value  (in 
either  a  positive  or  negative  direction)  of 
the  derivatives  in  an  Enterprise's 
portfolio.  OFHEO  has  not  found  that 
modifying  its  proposed  approach  in  that 
manner  would  improve  the  sensitivity 
pf  the  stress  test  to  risk.  Further,  no 
commenter  has  identified  a  compelling 
rationale  for  such  a  change. 

FM  Watch  contends  that  OFHEO 
lacks  authority  under  the  1992  Act  to 
add  in  the  FAS  133-related  adjustment 
after  the  30  percent  add-on.  However, 
the  Act  expresses  no  such  limitation  on 
OFHEO's  broad  discretion  to  determine 
appropriate  losses  or  gains  on  interest 
rate  hedging  activities,  which  are,  in 
part,  reflected  in  the  changes  in 
derivatives  market  value  that  FAS  133 
adds  to  total  capital.  12  U.S.C. 
4611(a)(4). 

2.  Use  of  Guidelines 

OFHEO  proposed  to  amend  the  rule 
by  replacing  a  static  table  containing 
fixed  weighted  average  amortized 
original  LTV  (AOLTV)  values  with  a 
notation  that  the  table  would  be 
updated  as  necessary  with  a  guideline 
(Guideline  404)  that  would  be  available 
on  OFHEO's  web  site.  Other  guidelines 
related  to  Risk-Based  Capital  include 
Guideline  402  "Interest  Rates"  and 
Guideline  403  "Average  Loan  Size." 

Freddie  Mac  stated  that  OFHEO  is 
required  by  statute  to  issue  all 
provisions  related  to  risk-based  capital 
requirements  through  notice-and- 
comment  riilemaking.  as  opposed  to 
OFHEO's  reference  to  guidelines. 
Specifically,  Freddie  Mac  believes  that 
the  Rule  must  include  detailed 
descriptions  of  the  precise 
methodologies  that  such  guidelines 


'  Mathematically,  the  same  result  could  be 
achieved  by  simply  comparing  starting  capital  (the 
capital  at  the  beginning,  "time  zero."  of  the  stress 
period)  to  stress  test  capital  plus  thirty  percent. 
This  was  the  way  OFHEO  had  structured  the 
calculation  until  FAS  133  altered  the  composition 
of  total  capital  by  including  some  changes  in  the 
market  value  of  derivatives.  OFHEO  determined 
that  it  is  unnecessarily  complex  to  estimate  market 
values  throughout  the  stress  test  and.  therefore, 
adjusted  the  starting  amount  of  total  capital  to 
remove  the  market  value  changes.  In  order  to 
provide  a  risk-based  capital  requirement  that  can  be 
compared  directly  to  actual,  or  unadjusted,  "total 
capital,"  it  is  necessary  to  reverse-adjust  stress  test 
capital  (which  does  not  include  market  value 
changes)  by  adding  back  the  market  value  changes 
that  were  removed  at  the  start  of  tl^e  stress  test. 


would  apply.  Freddie  Mac  further  stated 
that  a  change  in  a  guideline  should  be 
effective  only  as  of  the  end  of  the  first 
reporting  period  begiiming  60  days  or 
more  after  the  publication  of  such 
change. 

OFHEO  disagrees  with  Freddie  Mac's 
view  that  guidelines  are  inappropriate. 
OFHEO  believes  that  guidelines  are 
necessary  and  appropriate  for  various 
aspects  of  implementing  the  Risk-Based 
Capital  Requirement,  provided  the 
guideline  addresses  the  finer  details  of 
the  stress  test  where  OFHEO  requires 
the  flexibility  to  make  rapid  or  frequent 
changes,  such  as  updating  index 
changes.  Such  guidelines,  which  are 
used  by  other  financial  regulators,  allow 
rapid  response  to  rapidly  changing 
circumstances  and  can  be  incorporated 
into  the  rule  at  a  later  date  if  such  an 
incorporation  appears  advisable. 

As  to  the  effective  dates  for 
guidelines,  OFHEO  does  not  feel  it 
necessary  to  announce  a  fixed  rule.  In 
the  event  that  a  new  guideline  or  change 
to  a  guideline  might  impact  capital 
significantly,  OFHEO  will  consider  the 
need  for  the  Enterprises  to  plan  their 
business  strategies  with  capital 
requirements  in  mind.  In  this  case,  the 
Enterprises  have  had  sufficient  notice  of 
Guideline  404,  given  its  minor  impact, 
to  adapt  to  it.  Accordingly.  OFHEO  has 
determined  that  a  30-day  delay  in 
effectiveness  is  adequate. 

3.  Comment  Period 

Congressman  Baker  and  FM  Watch 
requested  a  longer  period  of  time  for 
public  comment  on  the  proposed 
change  related  to  FAS  133.  In  response 
to  these  requests,  OFHEO  extended  the 
comment  period  imtil  October  29,  2002. 
This  extension  allowed  the  public 
approximately  six  weeks  to  comment  on 
the  initial  proposal.  Only  one 
commenter,  FM  Watch,  submitted  a 
comment  during  the  extended  comment 
period.  Its  commwit  simply  amplified 
its  earlier  position. 

4.  Other  Comments 

Other  comments  received  are  beyond 
the  scope  of  the  amendment.  Because 
these  comments  are  not  relevant  to  the 
substance  of  the  proposal,  they  are  not 
addressed  in  the  preamble. 

Regulatory  Impacts 

Executive  Order  12866 

OMB  determined  that  these 
amendments  are  "significant"  for 
piuposes  of  review  under  EO  12866. 

Two  commenters  questioned 
OFHEO's  conclusion  that  the  FAS  133 
amendments  are  not  economically 
significant  within  the  meaning  pf 


Executive  Order  12866.  Both  comments 
referred  to  the  fact  that  the  changes 
would  have  impacted  Freddie  Macs 
risk-based  capital  requirement  by  more 
than  $1 .6  billion  in  a  recent  period. 
Neither  comment,  however,  contends 
that  the  rule  has  resulted  in  costs  to  the 
Enterprises  in  excess  of  $100  million. 
Because  the  minimum  capital 
requirement  would  have  required  more 
capital  than  the  amended  risk-based 
requirement  in  that  period,  the  change 
would  not  have  required  Freddie  Mac  to 
raise  any  additional  capital.  Therefore, 
the  commenters  have  not  demonstrated 
that  the  change  would  have  created  cost 
for  Freddie  Mac.  However,  even  if  the 
amendment  were  to  have  the  affect  in 
some  future  period  of  requiring  an 
Enterprise  to  raise  capital  or  otherwise 
alter  its  hedging  strategies,  it  is 
speculative  to  opine  at  this  point  that, 
in  the  absence  of  this  amendment,  the 
Enterprise  would  not  have  recognized 
the  capital  problem  with  its  internal 
stress  tests  and  taken  equally  expensive 
measures  to  deal  with  it. 

Further,  this  essentially  technical 
change,  required  to  implement 
accoimting  standards  imposed  by  a 
separate  regulatory  authority,  does  not 
raise  the  type  of  economic  issues  for 
which  the  detailed  cost/benefit  analysis 
required  by  the  Executive  Order  was 
intended.  No  commenter  has  suggested 
that  there  is  some  less  expensive  means 
of  implementing  FAS  133  in  the  risk- 
based  capital  regulation  or  that  OFHEO 
•  should  continue  to  account  for  FAS  133 
improperly. 

Nevertheless,  given  the  fact  that  this 
regulation  is  new  and  only  recently 
became  fully  enforceable,  OMB  has 
exercised  its  discretion  to  review  the 
FAS  133-related  amendments  formally 
to  determine  whether  they  have  any 
important  policy  implications  for  the 
Adiiiinistration  or  other  Federal 
agencies. 

OMB  Information  Quality  Guideline 

An  additional  issue  raised  by  FM 
Watch  concerned  the  application  of 
OFHEO's  recently  issued  "Final 
Guidelines  for  Ensuring  Quality  of 
Disseminated  Information  and 
Procedures  for  Correction  by  the  Public" 
(67  FR  63672,  September  15,  2002)  (the 
Information  Quality  Guideline).  In  its 
letter,  FM  Watch  indicates  that  the  Rule 
may  not  be  consistent  with  OFHEO's 
Information  Quality  Guideline  because 
(i)  in  the  two-day  period  between  the 
posting  of  the  amendment  on  the 
OFHEO  Web  site  and  publication  in  the 
Federal  Register  OFHEO  revised  the 
estimated  impact  of  the  FAS  133 
amendments  and  (ii)  FM  Watch  was 
imable  to  replicate  OFHEO's 
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conclusions.  OFHEO  notes  that  its 
revision  to  the  estimate  of  the  impact  of 
the  change  was  not  a  violation  of  the 
guidelines  in  this  area.  The  initial  error 
was  rectified  immediately  and  the 
correct  information  was  published  in 
the  Federal  Register  and  was  available 
to  all  commenters  during  the  entire 
comment  period.  With  respect  to  the 
issue  of  replicability,  the  stress  test 
model  set  forth  in  the  Rule  has  been 
replicated  by  the  Enterprises  and  largely 
incorporated  into  their  operations.  The 
ability  of  the  Enterprises'  to  replicate 
the  model  demonstrates  that  OFHEO 
has  met  the  burden  imposed  by  both 
OFHEO's  and  OMBs  data  quality 
guidelines.  OFHEO  will  continue  to 
asMst  others  to  replicate  the  stress  test 
by  making  available  the  stress  test 
computer  code  and  by  publishing  a 
stylized  data  set  for  their  use  in  testing 
and  replication. 

Paperwork  Reduction  Act 

These  amendments  do  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  0MB  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on'small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  regulation 
under  the  Regulatory  Flexibility  Act. 
The  General  Counsel  of  OFHEO  certifies 
that  this  regulation  is  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  the  regulation  is 
applicable  only  to  the  Enterprises, 
which  are  not  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  12  CFR  Part  1750 

Capital  classification.  Mortgages, 
Risk-based  capital. 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  OFHEO  amends  12  CFR 
part  1750  as  follows: 

PART  1750— CAPITAL 

1.  The  authority  citation  for  part  1750 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  4513.  4514,  4611, 
4612.4614,4615,4618. 

2.  Amend  Appendix  A  to  subpart  B  of 
part  1750  as  follows: 

a.  Revise  Table  3-59  in  paragraph 
3.7.2.3; 

b.  Revise  paragraph  3.10.3.2  (a]  2.; 
and 

c.  Add  new  paragraph  3.12.3  [a]  9. 
after  paragraph  3.12.3  [a]  8. 

Appendix  A  to  Subpart  B  of  Part  1750r 
Risk-Based  Capital  Test  Methodology 
and  Specifications 


3.7.2.3  *   *   * 

Table  3-59— Aggregate  Enter- 
prise Amortized  Original  LTV 
(AOLTVo)  Distribution  ^ 


Original  LTV 

UPB 
Distribution 

Wt  Avg 

AOLTvTor 

Range 

00<LTV<=60 

60<LTV<=70 

70<LTV<=75 

75<LTV<=80 

80«±TV<=90 

90<LTV<=95 

95<LTV<=100 

100<LTV 

^Source:  RBC  Report,  comt)ined  Enter- 
prises single-family  sold  loan  portfolio.  Table 
3-59  is  updated  as  necessary  with  combined 
Enterprises  single-family  sold  loan  group  data 
from  the  RBC  Report  in  accordance  with 
OFHEO  guideline  #404  The  contents  of  the 
tat>le  appear  at  http://www.OFHEO.gov. 

Note:  Amortized  Original  LTV  (also  known 
as  ttie  "current-loan-to-original-value"  ratio)  is 
the  Original  LTV  adjusted  for  ttie  change  in 
UPB  but  not  for  changes  in  property  value. 


3.10.3.2     *   *   * 

[al*   *   * 
2.  Common  Stock.  In  the  first  year  of  the 
Stress  Test,  dividends  are  paid  on 
common  stock  in  each  of  the  four 
quarters  after  preferred  dividends,  if 
any,  are  paid  unless  the  Enterprise's 
capital  is,  or  after  the  payment, 
would  be,  below  the  estimated 
minimum  capital  requirement. 

a.  First  Quarter.  In  the  first  quarter, 
the  dividend  is  the  dividend  per 
share  ratio  for  common  stock  from 
the  quarter  preceding  the  Stress 
Test  times  the  current  number  of 
shares  of  common  stock 
outstanding. 


b.  Subsequent  Quarters. 

(1)  In  the  three  subsequent  quarters,  if 
the  preceding  quarter's  after  tax 
income  is  greater  than  after  tax 
income  in  the  quarter  preceding  the 
Stress  Test,  (adjusted  by  the  ratio  of 
the  Enterprise's  retained  earnings 
and  retained  earnings  after 
adjustments  are  made  that  revert 
investment  securities  and 
derivatives  to  amortized  cost),  pay 
the  larger  of  (1)  the  dividend  per 
share  ratio  for  common  stock  from 
the  quarter  preceding  the  Stress 
Test  times  the  current  number  of 
shares  of  common  stock 
outstanding  or  (2)  the  average 
dividend  payout  ratio  for  common 
stock  for  the  four  quarters  preceding 
the  start  of  the  Stress  Test  times  the 
preceding  quarter's  after  tax  income 
(adjusted  by  the  reciprocal  of  the 
ratio  of  the  Enterprise's  retained 
earnings  and  retained  earnings  after 
adjustments  are  made  that  revert 
investment  securities  and 
derivatives  to  amortized  cost)  less 
preferred  dividends  paid  in  the 
current  quarter.  In  no  case  may  the 
dividend  payment  exceed  an 
amount  equal  to  core  capital  less 
the  estimated  minimum  capital 
requirement  at  the  end  of  the 
preceding  quarter. 

(2)  If  the  previous  quarter's  after  tax 
income  is  less  than  or  equal  to  after 
tax  income  in  the  quarter  preceding 
the  Stress  Test  (adjusted  by  the  ratio 
of  the  Enterprise's  retained  earnings 
and  retained  earnings  after 
■adjustments  are  made  that  revert 
investment  securities  and 
derivatives  to  amortized  cost),  pay 
the  lesser  of  (1)  the  dividend  per 
share  ratio  for  common  stock  for  the 
quarter  preceding  the  Stress  Test 
times  the  current  number  of  shares 
of  common  stock  outstanding  or  (2) 
an  amount  equal  to  core  capital  less 
the  estimated  minimum  capital 
requirement  at  the  end  of  the 
preceding  quarter,  but  not  less  than 
zero. 


3.12.3     *  *  * 

(al*   *   • 

9.  Subtract  the  net  increase  (or  add  the 
net  decrease)  in  Retained  Earnings 
related  to  Fair  Value  Hedges  at  the 
start  of  the  stress  test  made  in 
accordance  with  section 
3.10.3.6.2[a]l.b.  of  this  appendix. 
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Dated:  January  24,  2003. 
Annando  Falcon,  Jr. 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight,  v 

[PR  Doc.  03-2082  Filed  02-12-03;  8:45  am) 
BILLMG  CODE  4220-01-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  105 

[GAG  104;  AG  Order  No.  2656-2003] 

RIN  1105-AA80 

Screening  of  Aliens  and  Other 
Designated  Individuals  Seeking  Flight 
Training 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  Under  section  113  of  the 
Aviation  and  Transportation  Security 
Act.  certain  aviation  training  providers 
subject  to  regulation  by  the  Federal 
Aviation  Administration  are  prohibited 
from  providing  training  to  aliens  and 
other  designated  individuals  in  the 
operation  of  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more,  unless  the  aviation 
training  provfder  notifies  the  Attorney 
General  of  the  identity  of  the  candidate 
seeking  training  apd  the  Attorney 
General  does  not  notify  the  aviation 
training  provider  within  45  days  that 
the  candidate  presents  a  risk  to  aviation 
or  national  security.  On  Jime  14.  2002, 
the  Department  issued  two  rulemaking 
dociunents.  a  proposed  rule  and  an 
interim  final  rule,  requesting  comments 
on  both  documents. 

This  final  rule  implements  the  Flight 
Training  Candidate  Checks  Program,  by 
which  aviation  training  providers  will 
provide  the  required  notification  for 
specific  categories  of  flight  training 
candidates.  The  final  rule  also  sets  forth 
how  aviation  training  providers  may 
begin  or  resume  instruction  for 
candidates  whom  the  Attorney  General 
has  determined  do  not  present  a  risk  to 
aviation  and  national  seciu"ity  as  a  result 
of  the  risk  assessment  conducted 
pursuant  to  section  113  of  the  Aviation 
and  Transportation  Seciwity  Act. 
DATES:  Effective  date:  This  rule  is 
effective  March  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Casey,  Jr..  Director,  Foreign 
Terrorist  Tracking  Task  Force,  Mailbox 
27,  FBI  Headquarters,  935  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20535. 
Telephone  (703)  414-9777. 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  Congress  enacted 
the  Aviation  and  Transportation 


Security  Act  ("ATSA"),  Pub.  L.  No.l07- 
71.  Upon  enactment,  section  113  of 
ATSA,  49  U.S.C.  44939,  imposed 
notification  and  reporting  requirements 
on  certain  persons  who  provide  aviation 
training  (hereinafter  referred  to  as 
"Providers")  to  aliens  and  other 
specified  individuals.  The  Department 
recognized  that  section  113  of  ATSA 
became  immediately  effective  upon 
enactment  and  that  Providers  had  been 
forced  to  suspend  the  training  of  aliens 
covered  by  ATSA  pending  the 
implementation  of  a  process  for 
notification  to  the  Attorney  General  and 
a  determination  whether  the  individual 
seeking  training  presents  a  risk  to 
aviation  or  national  security.  The 
Department  issued  a  notice  on  January 
16,  2002  ("First  Advance  Consent 
Notice"),  that  stated  that  the  Department 
was  granting  provisional  advance 
consent  for  the  training  of  three 
categories  of  aliens,  based  on  an  initial 
determination  that  persons  in  these 
categories  did  not  appear  to  present  a 
risk  to  aviation  or  national  security.  67- 
FR  2238  (Jan.  16,  2002).  The  First 
Advance  Consent  Notice  was 
superseded  and  the  categories  of 
advance  consent  modified  in  a  notice 
pubhshed  on  February  8,  2002  ("Second 
Advance  Consent  Notice").  67  FR  6051 
(Feb.  8,  2002).  The  Second  Advance 
Consent  Notice  was  rescinded  as  of  June 
14,  2002,  with  the  publication  of  the 
interim  final  rule,  which  instituted 
"expedited  processing"  in  lieu  of 
advance  consent  for  certain  alien  pilots. 
67  FR  41140  (June  14,  2002). 

The  Department  also  issued  a 
proposed  rule  on  the  same  date.  67  FR 
41147  (June  14,  2002).  The  proposed 
rule  set  forth  the  manner  in  which 
candidates  not  eligible  for  expedited 
processing  would  be  able  to  seek 
aviation  training  in  compliance  with 
section  113  of  ATSA.  Comments  were 
invited  on  both  the  interim  final  rule 
and  the  proposed  rule. 

The  Department  received  numerous 
comments  from  concerned  individuals 
and  organizations,  including  over  20 
lengthy  submissions.  These  comments 
covered  numerous  areas  and  all 
comments  were  considered.  Many 
recommendations  were  adopted  or 
taken  into  account  in  the  preparation  of 
this  final  rule.  In  addition,  the 
Department  made  several  stylistic 
changes  to  improve  the  clarity  of  the 
rule.  A  discussion  of  the  comments 
follows. 

1.  Advance  Consent 

A  number  of  commenters  expressed 
the  view  that  the  Department  should 
institute  the  former  "advance  consent " 
provisions,  under  which  candidates 


who  were  both  fully  licensed  and 
qualified  pilots  of  large  aircraft  could 
obtain  training^ithout  being  subject  to 
any  risk  assessment  or  background 
check.  It  was  the  opinion  of  these 
commenters  that  checks  of  these 
particular  candidates  serve  no  legitimate 
national  security  interest  and  merely 
create  a  deterrent  for  foreign  candidates 
to  train  in  the  United  States. 

While  the  congressionally  mandated 
requirements  may  have  the  unintended 
consequence  of  deterring  some  foreign 
nationals  from  seeking  training  from 
U.S.  Providers,  section  113  of  ATSA 
requires  the  Department  to  conduct  the 
risk  assessments  and  the  Department 
has  no  authority  to  waive  this 
requirement.  Moreover,  the  Department 
believes  that  the  burden  of  cortiplying 
with  the  regulations  is  comparatively 
small  in  relation  to  the  benefits  to 
security.  During  the  brief  time  in  which 
the  expedited  processing  checks  have 
been  in  effect,  the  process  has  resulted 
in  the  discovery  and  arrest  of  a  number 
of  persons  for  violations  of  the 
immigration  and  nationality  laws,  or  on 
the  basis  of  outstanding  criminal 
warrants.  The  Department  believes  that 
the  discovery  of  numerous  inunigration- 
related  and  criminal  offenders  among 
the  expedited  process  candidates 
mihtates  in  favor  of  a  thorough  check 
system  for  all  training  candidates. 

2.  Expedited  Processing 

With  regard  to  the  expedited 
processing  regulations  that  were  issued 
after  the  advance  consent  notice,  one 
commenter  suggested  that  "(ajir  carrier 
employees  under  employment  contracts 
with  U.S.  air  carriers  that  are  issued 
FAA  Operations  Specifications  should 
be  handled  differently  than  those  not 
employed  by  U.S.  air  carriers."  In 
support  of  this  comment,  the 
commenter  noted  that  an  individual 
hired  by  an  American  air  carrier  must 
provide  detailed  professional,  medical, 
and  other  information  to  satisfy  Federal 
Aviation  Administration  ("FAA") 
requirements. 

The  commenter  also  suggested  that 
the  requirement  that  training  dates  be 
specified  in  advance  denied  Providers 
and  pilots  much-needed  flexibility  in 
complying  with  continuing  training 
requirements.  The  commenter  stated 
that  "to  force  the  air  carriers  to  list  an 
individual  training  date,  to  insist  on  an 
individual  training  course,  to  specify 
the  exact  time  and  date  that  a  training 
event  will  be  conducted  *   *   *  is  not  in 
the  intent,  or  the  letter  of  the  Law." 

The  Department  notes  that  while  the 
FAA's  system  does  contain  certain 
security  features,  it  is  not  focused  on 
terrorism  prevention  in  the  same  way  as 
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section  113  of  ATSA.  Section  113  of 
ATSA  requires  the  Department  to 
conduct  the  risk  assessments  and  the 
Department  has  no  authority  to  waive 
this  requirement.  Moreover,  through 
implementation  of  the  expedited 
processing  system,  the  Department 
aheady  has  discovered  individuals 
attempting  to  seek  covered  flight 
training  who  were  not  eligible  to  be 
-trained  under  the  law.  Accordingly,  the 
Department  will  continue  checks  for  all 
flight  training  candidates  included 
within  the  ambit  of  section  113  of 
ATSA. 

As  to  the  second  point,  the 
Department  agrees  that  the  vicissitudes 
of  scheduling,  in  combination  with  the 
busy  schedules  of  many  professional 
aviators  and  Providers,  warrants  some 
additional  flexibility.  Accordingly, 
§  105.10(b)(4)  of  the  rule  has  been 
changed  to  allow  for  greater  flexibility 
in  training  dates. 

The  Department  also  received  the 
suggestion  that  expedited  processing 
should  include  foreign  nationals  not 
"current  and  qualified"  under 
§  105.12(a)(1).  While  the  Department 
acknowledges  that  the  "current  and 
qualified"  requirement  for  expedited 
processing  does  leave  out  certain 
individuals  who  might  have  been  made 
eligible  for  expedited  processing,  the 
Department  created  easily-enforced  and 
carefully-defined  limits  for  expedited 
processing.  In  so  doing,  it  consulted 
with  the  FAA  and  determined  that  the 
"current  and  qualihed"  requirement  for 
expedited  processing  would  be  easily 
understood  and  enforced.  The 
Department  believes  that,  with  the 
advent  of  web-based  access  to  the  risk 
assessment  system,  those  candidates  not 
eligible  for  expedited  processing  will 
have  a  turnaround  time  for  their 
applications  comparable  to  that  of  the 
expedited  processing  candidates. 
Accordingly,  this  aspect  of  the 
expedited  processing  requirement  has 
not  been  changed. 

An  aviation  industry  association 
suggested  that  the  Department  expand 
the  expedited  processing  categories  to 
include  current  employees  of  United 
States  and  foreign  air  carriers  operating 
under  Part  129  of  the  Federal  Aviation 
Regulations  regardless  of  whether  the 
individuals  were  current  and  qualified 
in  aircraft  weighing  12,500  pounds  or 
more.  In  addition,  some  commenters 
urged  that  ground  training  with  no  flight 
simulator  time  be  excluded  from  the 
scope  of  the  regulation,  or  at  least  that 
candidates  be  able  to  undergo  ground 
training  pending  the  completion  of  their 
risk  assessments.  Commenters  were 
concerned  that  the  scope  of  the 


regulations  was  too  broad,  and  imposed 
too  great  an  administrative  burden. 

The  Department  has  determined  that 
waiving  the  "current  and  qualified" 
requirement  could  have  a  deleterious 
effect  on  security.  While  all  employees 
of  air  carriers  subject  to  FAA  regulation 
do  undergo  certain  background  checks, 
these  checks  are  not  an  adequate 
substitute  for  the  risk  assessment 
required  pursuant  to  section  113  of 
ATSA.  Under  expedited  processing, 
several  individuals  not  eligible  to  be 
trained  under  the  law  have  been 
discovered  seeking  flight  training. 
Therefore,  the  Department  will  require 
thorough  risk  assessments  for  these 
candidates.  As  to  the  possibility  of 
allowing  certain  training  events  to 
proceed  either  prior  to  or  without  a  risk 
assessment,  the  Department  cannot 
waive  the  requirements  of  ATSA.  As  a 
result,  training  cannot  be  allowed  to 
begin  before  the  end  of  the  required  45- 
day  notification  period  unless  the 
Department  has  affirmatively  authorized 
it.  In  most  cases,  the  Department 
anticipates  being  able  to  authorize  the 
commencement  of  training  within  a 
fraction  of  the  45-day  notification 
period  after  submission  of  the 
candidate's  fingerprints.  Accordingly, 
requiring  Providers  to  wait  for 
authorization  from  the  Department 
before  beginning  training  should  not 
impose  a  significant  burden  on  those 
Providers. 

An  aviation  industry  association 
pointed  out  that  existing  regulations  of 
the  Federal  Aviation  Administration 
require  crew  members  of  aircraft 
weighing  more  than  12,500  pounds  to 
have  what  is  known  as  a  "type  rating" 
to  operate  them.  Crew  members  of 
aircraft  weighing  12,500  pounds  or  less 
(except  in  the  case  of  jets)  are  not 
required  to  have  type  ratings.  This 
causes  some  confusion  with  regard  to 
section  113  of  ATSA,  which,  by  its 
terms,  does  not  refer  to  type  ratings,  but 
instead  to  aircraft  weighing  12,500 
pounds  and  more. 

To  resolve  this  divergence  between 
section  113  of  ATSA  and  FAA 
regulations  regarding  type  ratings,  the 
Department  has  amended  §  105.12(a)(1) 
of  the  rule.  Henceforth,  persons  who  are 
qualified  on  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  less  will  not  be  eligible  to 
obtain  expedited  processing. 

An  aircraft  manufactiu^r  commented 
that,  in  many  cases,  fully  qualified 
pilots  come  to  receive  familiarization 
training  in  connection  with  the 
purchase  of  an  aircraft.  At  present,  the 
regulations  only  provide  for  expedited 
processing  of  training  requests  for 
familiarization  training  provided  in 


ordet  to  transport  the  aircraft  to  the 
purchaser  or  recipient.  The  commenter 
also  pointed  out  that  the  familiarization 
training  that  accompanies  thej^iuchase 
of  a  new  aircraft  is  not  always  provided 
directly  in  conjunction  with  the 
"delivery"  of  the  aircraft. 

The  Department  agrees  that  training 
provided  in  connection  with  the  sale  of 
a  particular  aircraft,  as  long  as  such 
training  is  limited  to  familiarization 
training  and  not  basic  flight  instruction, 
should  be  subject  to  expedited 
processing.  Accordingly,  the  language  of 
§  105.12(a)(2)  has  been  amended  to 
broaden  the  expedited  processing 
category  that  deals  with  familiarization 
training.  As  revised,  the  section  no 
longer  limits  familiarization  training  to 
pilots  directly  involved  with  the 
transport  of  an  aircraft  to  the  purchaser. 
Rather,  any  familiarization  training  in 
coimection  with  the  sale  of  a  particular 
aircraft  will  qualify  for  expedited 
processing,  regardless  of  whether  the 
trainee  will  ultimately  be  responsible 
for  transporting  the  aircraft  to  the 
purchaser. 

3.  Candidates  Not  Eligible  for  Expedited 
Processing 

The  process  by  which  aliens  not 
eligible  for  expedited  processing  will 
receive  approval  from  the  Department  to 
be  trained  is  a  two-step  process.  It  is 
generally  similar  to  the  process  set  forth 
in  the  proposed  rule.  As  prescribed  in 
this  rule,  th^  alien  initially  will  be 
required  to  complete  a  detailed  form 
requesting  information  regarding  his  or 
her  background,  including  employment 
information  and  the  source  of  funds 
being  used  to  pay  for  the  training.  After 
this  form  is  completed,  it  will  be 
submitted  to  the  Foreign  Terrorist 
Tracking  Task  Force  ("FTTTF")  on 
behalf  of  the  alien  by  the  Provider. 
Upon  receiving  this  information,  the 
FTTTF  will  conduct  a  detailed  risk 
assessment  ofthe  alien.  Assuming  no 
potential  risks  are  discovered,  the 
Provider  or  the  alien  will  be  notified 
that  the  alien  may  now  proceed  to  the 
Provider  where  he  or  she  will  receive 
the  necessary  fingerprinting 
instructions.  After  receiving  this  notice, 
the  alien  must  have  his  or  her 
fingerprints  taken  under  the  direct 
observation  of  a  law  enforcement  or 
consular  officer,  or  another  specifically 
authorized  individual. 

After  the  fingerprints  are  taken,  the 
candidate  will  receive  a  receipt  that 
should  be  given  to  the  Provider.  The 
Provider  then  will  notify  the  FTTTF 
electronically  that  the  alien  has 
completed  the  fingerprinting 
requirement. 
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'  After  the  Provider  has  furnished  this 
notification,  the  Department  will 
complete  its  final  review  of  the  risk 
presented  by  the  alien.  In  most  cases, 
the  Department  anticipates  being  able  to 
authorize  the  commencement  of  training 
v\rithin  a  fraction  of  the  45-day 
notification  period  after  submission  of 
the  candidate's  fingerprints.  If  the 
Department  subsequently  uncovers  a 
pit>blem,  the  FTTTF  will  order  the 
Provider  to  cease  training,  in  accordance 
with  section  1 1 3(b)  of  ATSA. 

4.  Training  Dates 

Concerning  flexibility  with  regard  to 
training  dates,  one  recommendation  was 
that  candidates  be  given  up  to  13 
months  to  commence  training  following 
approval,  provided  there  were  no 
material  changes  in  the  information 
provided  to  the  Department.  It  was  also 
suggested  that  candidates  be  permitted 
to  receive  approval  for  several  different 
courses  of  training. 

The  Department  has  determined  that 
sound  seciu-ity  practices  require  that 
training  take  place  at  a  time  and  place 
known  to  the  Department  and  that 
training  occur  within  a  reasonable 
amount  of  time  following  the  request. 
Nevertheless,  the  Department  agrees 
that  some  additional  flexibility  within 
this  program,  the  Flight  Training 
Candidate  Checks  Program  ("FTCCP"), 
would  not  be  inconsistent  with  security 
interests.  Hence,  changes  have  been 
made  to  §  105.10(b)(4)  to  allow  actual 
training  to  occur  within  30  calendar 
days  of  the  scheduled  training  date. 

5.  Fingerprinting 

Several  concerns  were  raised  by 
conunenters  on  the  subject  of  the 
fingerprinting  process.  Among  these 
was  the  concern  that  requiring 
candidates  to  go  before  local  law 
enforcement  as  the  primary  method  of 
collecting  fingerprints  would  be  imduly 
biu-densome  given  the  possibility  of  a 
waiting  period  of  up  to  45  days  after  the 
candidate  arrives  in  the  United  States 
before  training  can  commence. 

The  Department  agrees  that  requiring 
candidates  to  arrive  in  the  United  States 
45  days  prior  to  training  would  pose 
many  problems  and  serve  as  a 
significant  deterrent  to  U.S.  training  for 
some  candidates.  The  45-day  time  frame 
for  action  by  the  Department  after  the 
submission  of  all  required  information 
was  established  by  the  statute.  The 
Department  does  not  anticipate 
requiring  this  much  time  to  conduct  the 
necessary  checks  and  assessments  for 
the  vast  majority  of  candidates.  The 
anticipated  future  use  of  electronic 
fingerprinting  equipment  will  permit 
the  fingerprint  processing  (including  all 


necessary  checks)  to  be  completed  in 
most  cases  in  less  than  24  hours  after 
the  proper  electronic  submission  of  a  set 
of  prints. 

Commenters  also  expressed  a 
preference  for  collecting  the  required 
fingerprints  at  U.S.  embassies  and 
consulates  before  a  candidate 
undertakes  the  expense  of  traveUng  to 
this  country  and  being  subject  to  a  45- 
day  waiting  period.  This  option  may 
prove  difficult  given  limitations  on  State 
Department  diplomatic  personnel.  At 
the  present  time,  embassies  and 
consulates  cannot  accommodate 
candidates  in  this  regard.  The  final  rule, 
however,  has  been  drafted  to  allow  for 
fingerprints  to  be  taken  abroad  at  U.S. 
Government  agencies  as  these  options 
become  more  feasible  in  the  futrn*.  In 
addition,  the  Department  is  negotiating 
to  obtain  access  to  a  process  that  may 
allow  candidates  to  comply  with  its 
fingerprint  requirements  through  the 
Immigration  and  Naturalization  Service 
and  its  successor  organizational  imit  in 
the  Department  of  Homeland  Security 
Directorate  of  Border  and 
Transportation  Secinity  ("INS"),  which 
has  the  most  advantageous  system  for 
the  prompt  electronic  processing  of 
fingerprints  available  in  the 
government,  to  allow  INS  to  take 
fingerprints  at  its  Application  Support 
Centers.  It  is  anticipated  that  INS 
centers,  including  centers  abroad,  may 
become  available  for  fingerprinting 
candidates  in  the  futine. 

Suggestions  that  fingerprints  be 
collected  in  electronic  format  are 
consistent  with  the  Department's  future 
plans  but  dependent  upon  the  resources 
and  technology  available  to  the  FTCCP. 

Another  comment  questioned  the 
purpose  of  the  fingerprinting  provisions. 
Commenters  believed  that  the  databases 
against  which  fingerprints  would  be 
checked  contain,  for  the  most  part, 
information  obtained  from  crimes 
committed  in  the  United  States. 
Accordingly,  they  said  that  such  records 
check  on  a  foreign  national  would  rarely 
produce  any  meaningful  results.  In  the 
past,  this  may  have  been  true;  however. 
Departmental  fingerprint  resources  are 
expanding  to  include  substantial 
amounts  of  relevant  data — including 
foreign  records — that  justify  the 
requirement.  The  requirement  also  will 
help  to  prevent  identity  fraud  by 
training  candidates. 

As  provided  in  §  105.13(c)  and  (f)  of 
the  regulation,  the  Department  may 
authorize  private  individuals  to  take  the 
required  fingerprints  on  a  case-by-case 
basis  if  it  determines  that  such 
individuals  possess  the  necessary 
training  and  will  be  able  to  ensine  the 
integrity  of  the  fingerprinting  process. 


The  Department  anticipates  that  some 
Providers  may  seek  to  engage  the 
services  of  dependable  fingerprinting 
experts  in  order  to  fecilitate  the 
fingerprint  submission  process. 

6.  Weight  Classes 

One  commenter  inquired  about  the 
distinction  made  in  section  113  between 
large  aircraft  (over  12,500  pounds, 
maximum  certificated  takeoff  weight) 
and  smaller  aircraft.  According  to  this 
commenter,  "the  statement  on  the  FAQ 
portion  of  [the]  web  page  *  *  *  leads 
[him]  to  believe  that  any  foreign 
nationals  and  nationals  of  the  United 
States  desiring  to  attend  training  at  any 
FAA  approved  and  certificated  flight' 
school  must  register." 

At  this  time,  section  113  applies  only 
to  training  in  the  operation  of  an  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more. 
Training  in  the  operation  of  a  smaller 
aircraft,  however,  is  included  imder 
certain  special  circumstances.  For 
example,  some  lines  of  jets,  such  as  the 
Cessna  Citation  and  the  Lear,  are 
manufactured  with  several  different 
models  with  maximum  certificated 
takeoff  weights  ranging  above  and  below 
12,500  pounds.  A  Provider  must  furnish 
the  required  notification  if  the  Provider 
is  furnishing  training  that  would  allow 
the  candidate  to  fly  an  aircraft  with  a 
certificated  takeoff  weight  of.l2;500 
pounds  or  more  in  accordance  with 
appUcable  FAA  regulations.  This  matter 
has  been  addressed  in  §  105.10(b)(1)  of 
the  rule. 

Section  113  applies  to  students  who: 

(1)  Are  not  citizens  or  nationals  of  the 
United  States,  or  who  fall  into  another 
category  designated  by  the  Under 
Secretary  of  Transportation  for  Security; 

(2)  wish  to  receive  flight  training  in 
aircraft  with  a  maximiun  certificated 
takeoff  weight  of  12,500  pounds  or 
more,  or  if  the  training  would  allow  the 
candidate  to  fly  a  model  of  the  same  or 
substantially  similar  type  of  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  in 
accordance  with  FAA  regulations;  and 

(3)  wish  to  receive  flight  training  from 
an  FAA  regulated  flight  training 
provider  that  will  lead  to  an  FAA    , 
certification,  rating,  or  other  FAA- 
covered  distinction,  regardless  of 
whether  training  occm«  in  the  United 
States  or  abroad. 

Another  commenter  stated  that  the 
rule  prevents  people  from  obtaining 
flight  training  in  die  United  States,  but 
does  not  prevent  them  from  gaining  the 
same  skills  in  another  country.  The 
commenter  also  stated  that  training  in 
the  operation  of  a  light  aircraft,  which 
is  not  subject  to  regulation  imder 
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section  113  of  ATSA,  might  be  sufficient 
to  allow  a  potential  terrorist  to  steer  a 
large  aircraft. 

Because  Congress  has  not,  to  date, 
chosen  to  include  training  on  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  less  than  12,500  pounds 
within  the  scope  of  the  statute,  the 
Department  does  not  have  the  discretion 
to  expand  the  scope  of  this  rule  to  cover 
training  on  such  aircraft  (except  where 
training  in  such  aircraft  could  lead  to  a 
type  rating  that  might  enable  a 
candidate  to  fly  a  larger  aircraft). 

7.  Dry  Leasing 

Various  organizations  commented  on 
the  subject  of  a  common  industry 
practice  known  as  "dry-leasing."  In  a 
"dry-lease"  arrangement,  an  air  carrier 
utilizes  an  established  flight  training 
facility's  equipment  and  classrooms  for 
its  crews  but  provides  its  own 
instructors,  curriculum,  and  record 
keeping.  The  Department  has 
determined  that,  in  certain 
circumstances,  flight  training  providers 
participating  in  dry  leases  as  lessors  will 
be  subject  to  the  reporting  requirements 
of  section  113  even  though  they  may  not 
have  direct  control  over  who  receives 
training.  Many  believe  that  it  is 
inappropriate  to  impose  these 
requirements  on  facility  owners  given 
that  they  do  not  have  a  direct 
relationship  with  the  candidate  who  is 
to  receive  training. 

The  Department  is  sensitive  to  this 
concern.  It  is,  however,  the  opinion  of 
the  Department  and  the  FAA  that,  if 
U.S.  flight  training  providers  were  able 
to  dry  lease  simulator  equipment  to 
unregulated  foreign  providers. 
Congress's  intent  in  passing  ATSA 
woidd  be  frustrated. 

8.  The  Web  Site 

The  Department  also  has  received 
various  comments  on  the  web-based 
system  designed  for  initial  flight 
training  candidates  to  submit 
information.  Among  the  more  technical 
concerns  was  the  observation  that  the 
Web  site  contains  a  number  of 
information  fields  designated  as 
"optional."  Commenters  stated  that  the 
information  required  by  the  existing 
system  is  sufficiently  extensive  to 
obviate  any  need  for  "optional"  data. 
Instead,  it  was  recommended  that  the 
Department  collect  only  the  data  needed 
to  determine  if  the  candidate  poses  a 
threat  to  aviation  or  national  security. 

It  is  not  the  Department's  intention  to 
make  any  portion  of  the  FTCCP  form 
"optional."  Nevertheless,  some  fields 
had  to  be  made — at  least  provisionally — 
"optional"  from  a  functional 
perspective  because  the  information 


might  not  be  available  or  applicable  to 
the  individual  filling  out  the  form.  For 
example,  the  form  requests  visa 
information,  which  some  candidates 
may  not  possess  at  the  time  they  submit 
their  applications.  In  other  cases, 
candidates  filling  out  the  form  are  asked 
for  "optional"  information  about  their 
Provider  (i.e..  Provider's  Tax  K)  number, 
student  ID  number  and  end  date  for 
training).  Commenters  note  that  this 
information  should  not  be  required,  as 
it  should  already  be  available  to  the 
Department. 

All  applicable  items  on  the  form  that 
can  be  answered  by  the  candidate  must 
be  answered,  and  all  have  been  selected 
as  helpful  in  some  manner  to  the 
necessary  risk  assessment.  In  most 
cases,  the  form  cannot  be  submitted 
without  complete  information. 
Moreov  jr,  in  filling  out  the  form, 
candidates  are  required  to  give  full  and 
complete  answers.  Where  any  item  of 
information  sought  from  a  candidate  is 
available  to  the  candidate,  the  FTCCP 
form's  request  for  that  item  of 
information  should  not  be  considered 
"optional." 

An  industry  commenter  also  found 
the  link  on  the  FTCCP  Web  site  to  the 
FAA 's' home  page  confusing  and 
unnecessary.  The  commenter  felt  that 
Providers  already  woidd  have  registered 
with  the  FTCCP  and  that  the  candidate 
would  be  able  to  locate  the  Provider 
through  that  system  without  any  need  to 
go  to  die  FAA's  web  page. 

The  Department  believes  that  it  is 
important  to  have  a  link  to  the  FAA  on 
the  FTCCP  website  because  the  FAA 
maintains  valuable  information  on  this 
website  (including  lists  of  Providers) 
that  will  be  important  to  users  of  the 
FTCCP  Web  site.  Accordingly,  with  the 
advice  and  cooperation  of  the  FAA,  the 
Department  has  modified  the  Web  site 
to  eliminate  confusion. 

9.  RelaticHuhip  to  Other  Regulations 

A  commenter  pointed  out  an  apparent 
conflict  between  the  regulations  created 
under  section  1 1 3  of  ATSA  and  certain 
regulations  established  by  the  INS. 
Under  ATSA,  the  Department  has  up  to 
45  days  to  notify  a  Provider  not  to  train 
a  candidate.  According  to  the 
commenter,  this  could  conflict  with  an 
INS  regulation  requiring  individuals 
admitted  to  the  U.S.  under  F-1  (student) 
visas  to  commence  their  courses  of 
study  within  30  days  of  arrival.  See  8 
CFR  214.2(0(5)(i).  The  Department  notes 
the  potential  conflict.  If  students  were 
compelled  by  ATSA  to  wait  for  45  days 
after  arriving  in  the  United  States  before 
beginning  training,  they  might  thereby 
be  forced  into  violating  the  INS's  30-day 


requirement.  In  practice,  however,  no 
conflict  is  anticipated. 

For  the  purposes  of  flight  training  and 
when  feasible,  the  Department 
encourages  students  not  eligible  for 
expedited  processing  .to  arrive  in  the 
United  States  approximately  two  w^ks 
before  their  scheduled  training.  In  the 
vast  majority  of  cases,  this  will  be 
enough  time  to  satisfy  the  fingerprint 
requirement  and  ensure  that  training 
begins  when  scheduled.  It  should  also 
be  noted  that  most  individuals  seeking 
aviation  training  independent  of  an 
employment  contract  or  as  part  of  a 
degree  program  will  not  have  F-1 
(student)  visas. 

A  manufacturing  association  stated 
that  "any  law  or  regulation  which 
discourages  legitimate  pilot  candidates 
from  training  in  the  U.S.  will 
undoubtedly  compromise  aviation 
safety  globally,  and  could  harm  U.S. 
citizens  traveling  abroad."  While 
supportive  of  security  measures 
generally,  the  association  believes  that 
flight  training  candidates  could  be  more 
efficiently  checked  and  monitored  if  the 
INS  and  the  FTTTF  were  to  combine 
and  coordinate  their  regulations 
regarding  data  collection  and 
processing.  In  particular,  the  association 
made  reference  to  the  INS's  Student  and 
Exchange  Visitor  Information  System 
("SEVIS")  and  the  Automated  Biometric 
Identification  System  ("IDENT").  The 
Department  notes  that  SEVIS  and 
IDENT  do  not  serve  the  same  purpose  as 
the  FTCCP.  Nevertheless,  the 
Department  is  making  every  effort  to 
coordinate  the  resources  of  the  FTCCP 
and  the  INS  in  implementing  this 
system. 

The  association  also  recommended 
that  prospective  flight  students  who 
were  required  to  apply  for  M-1 
(technical  training)  or  J-1  (exchange 
visitor  programs)  visas  should  submit 
information  regarding  their  intentions 
with  regard  to  aviation  training  at  that 
time.  Visas  are  issued  by  the  State 
Department;  information  and  risk 
assessments  generated  by  the  FTCCP 
will  be  provided  to  the  State 
Department,  which  may  choose  to  use 
these  assessments  and  information  in 
visa  determinations. 

10.  The  FTCCP  Help  Line 

Several  commenters  asked  the 
Department  to  extend  the  hours  of  - 
operation  for  the  help  line  supporting 
this  system  because  "last  minute 
changes  in  training  schedules  occur 
frequenUy  and  need  to  be  addressed 
immediately."  As  noted  above,  the 
Department  has  made  amendments  to 
the  rule  to  allow  for  some  additional 
flexibility  with  regard  to  training  dates. 
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Nevertheless,  at  this  time,  resoiuce 
constraints  prevent  operation  of  the 
help  line  24  hours  per  day,  seven  days 
per  week. 

11.  Training 

There  wis  some  confusion  as  to  what 
constitutes  "training"  within  the 
meaning  of  section  113  of  ATSA. 
Accordingly,  the  Department,  in 
considtation  with  the  FAA,  has 
modified  §  105.10(a)  of  this  rule  to 
resolve  this  concern  by  including  a 
definition  of  training  that  specifically 
includes  "ground  school"  but  excludes 
the  provision  of  written  materials,  such 
as  manuals. 

12.  Designations  by  the  Under  Secretary 
of  Transportation  for  Security 

Section  113  of  ATSA  provides  that 
the  Under  Secretary  of  Transportation 
for  Security  may  designate  individuals 
who,  in  addition  to  aliens,  would  be 
subject  to  the  notification  requirements 
of  the  statute  should  they  seek  training 
in  the  operation  of  an  aircraft  with  a 
maximiun  certificated  takeoff  weight  of 
12,500  pounds  or  more.  As  of  this  time, 
the  Under  Secretary  has  made  no 
designations.  Because  this  is  a  matter 
within  the  discretion  of  the  Under 
Secretary,  this  rule  states  only  that 
individuals  designated  by  the  Under 
Secretary  will  not  be  eligible  for 
expedited  processing. 

13.  Training  by  or  on  Behalf  of  the 
Department  of  Defense 

Training  by  the  Coast  Guard  or  a 
component  of  the  Department  of 
Defense  is  not  covered  by  section  113  of 
ATSA  and  is  therefore  not  subject  to 
this  regulation.  Likewise,  training  by 
Providers  pursuant  to  contracts  with  the 
Department  of  Defense  are  not  covered 
by  the  regulation.  A  question  was  raised 
as  to  whether  training  by  subcontractors 
was  within  the  ambit  of  the  statute.  The 
Department  has  added  language  to 
§  105.10(a)(2)  to  clarify  that  any  training 
conducted  at  the  behest  of  the  Coast 
Guard  or  Department  of  Defense  for  a 
military  purpose  is  not  subject  to  this 
rule,  regardless  of -whether  the  training 
itself  is  administered  by  a  subcontractor. 

Conclusion 

Initial  experience  with  the  regulations 
implementing  section  113  of  ATSA 
generally  has  been  positive.  While  the 
Department  recognizes  the  burdens 
imposed  on  the  aviation  industry  and 
individuals  by  ATSA,  it  is  striving  to 
produce  a  policy  consistent  with  ATSA 
that  will  realize  security  goals  while 
simultaneously  protecting  the     . 
commercial  interests  of  the  aviation 
industry. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  605(b)),  the 
Attorney  General,  by  approving  this 
regulation,  certifies  that  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  a  result,  the  Department  has 
prepared  the  following  Regulatory 
Flexibility  Act  analysis  in  accordance 
with  5  U.S.C.  603. 

Section  113  of  ATSA  requires  the 
Department  to  conduct  risk  assessments 
to  determine  if  providing  flight  training 
to  certain  aliens  presents  a  risk  to 
aviation  or  national  security.  The 
Department  has  no  authorify  to  waive 
this  requirement. 

The  small  entities  affected  by  this  rule 
include  virtually  all  Providers 
furnishing  flight  instruction  to  aliens  or 
other  designated  individuals  in  the 
operation  of  aircraft  with  a  maxtmiun 
certificated  takeoff  weight  of  12,500  • 
pounds  or  more.  Pursuant  to  section  113 
of  ATSA,  Providers  are  prohibited  from 
furnishing  any  instruction  to  such 
candidates  until  the  Attorney  General  is 
able  to  provide  a  means  for  determining 
whether  the  candidate  presents  a  risk  to 
aviation  or  national  seciuity.  The 
purpose  of  this  rule  is  to  provide  a 
mechanism  by  which  Providers  may 
instruct  candidates  deemed  by  the 
Attorney  General  not  to  present  a  risk  to 
aviation  or  national  security  as  a  result 
of  the  risk  assessment  conducted 
pursuant  to  section  113  of  ATSA. 

Because  section  1 13  of  ATSA 
prohibits  training  of  aliens  without  a 
prior  risk  assessment,  the  issuance  of 
the  rule  will  have  a  beneficial  effect  on 
small  businesses  because  the  rule  will 
allow  Providers  to  resume  training  for 
aliens  determined  by  the  Attorney 
General  not  to  present  a  risk  to  aviation 
or  national  security:  The  only  costs 
incurred  by  Providers  complying  with 
this  regulation  will  be  the  minimal  costs 
they  incur  when  providing  the  required 
notification  to  the  Attorney  General. 
The  Department  is  not  aware  of  any 
studies  or  data  detailing  the  effects  of 
this  regulation  on  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  one  year,  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nde  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  vdll  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  enaployment,  investment, 
productivity,  innovation;  or  on  the 
abilify  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  section  3(f),  Regulatory  Planning 
and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review. 

The  amendments  made  by  ATSA 
prohibit  the  training  by  Providers  of  any 
alien  without  notification  and  clearance 
by  the  Attorney  General. 
Notwithstanding  the  institution  of  the 
expedited  processing  procedures  on 
June  14,  2002,  this  prohibition 
continues  to  impose  a  substantial 
economic  burden  on  both  Providers  and 
air  carriers  utilizing  alien  pilots  and 
flight  engineers  because  aliens  not 
eligible  for  expedited  processing  have 
been  prohibited  from  receiving  training 
since  the  enactment  of  the  ATSA.  These 
regulations  are  essential  to  providing  a 
means  to  allow  Providers  and  air 
carriers  to  function  smoothly  by 
allowing  flight  instruction  for  those 
candidates  not  provided  relief  through 
the  publication  of  the  interim  final  rule. 

Paperwork  Reduction  Act  of  1995 

This  information  collection  has  been 
approved  and  assigned  OMB  Control     . 
Number  1105-0074.  If  additional 
information  is  required  contact:  Brenda 
E.  Dyer,  Department  Deputy  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  PaUick  Henry 
Building,  601  D  Street  NW.  Washington. 
DC  20530. 

Executive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
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Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement. 

Executive  Order  12988 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subfects  in  28  CFR  Part  105 

Administrative  practice  and 
procedure,  Airmen,  Reporting  and 
recordkeeping  requirements,  security 
measures.  Terrorism. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  revising  part  105  to  read  as 
follows: 

PART  105— SECURITY  RISK 
ASSESSMENTS 

Subpart  A — [Reserved] 

SubfMrt  B— Aviation  Training  for 
Aliens  and  Other  Designated 
Individuals 

Sec. 

105.10  Definitions,  purpose,  and  scope. 

105.11  Individuals  not  requiring  a  security 
risi(  assessment. 

105.12  Notification  for  candidates  eligible 
for  expedited  processing. 

105.13  Notification  for  candidates  not 
eligible  for  expedited  processing. 

105.14  Risk  assessment  for  candidates. 

Authority:  Section  113  of  Pub.  L.  107-71. 
115  Stat.  622  (49  U.S.C.  44939). 

SubfMrt  B 

§  105.10    Definitions,  purpose,  and  scope. 

(a)  Definitions. 

ATS  A  means  the  Aviation  and 
Transportation  Seciuity  Act,  Public  Law 
107-71. 

Candidate  means  any  person  who  is 
an  alien  as  defined  in  section  101(a)(3) 
of  the  Immigration  and  Nationality  Act, 
8  U.S.C.  1101(a)(3).  or  a  person 
specified  by  the  Under  Secretary  of 
Transportation  for  Security,  who  seeks 
training  in  the  operation  of  an  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  from 
a  Provider. 

Certificates  with  ratings  recognized  by 
the  United  States  means  a  valid  pilot  or 
flight  engineer  certificate  with  ratings 
issued  by  the  United  States,  or  a  valid 
foreign  pilot  or  flight  engineer  license 
issued  by  a  member  of  the  Assembly  of 
the  International  Civil  Aviation 
Organization,  as  established  by  Article 
43  of  the  Convention  on  International 
Civil  Aviation. 

Notification  means  providing  the 
information  required  under  this 


regulation  in  the  format  and  manner 
specified. 

Provider  means  a  person  or  entity 
subject  to  regulation  imder  Title  49 
Subtitle  Vn,  Part  A,  United  States  Code. 
This  definition  includes  individual 
training  providers,  training  centers, 
certificated  carriers,  and  flight  schools. 
Virtually  all  private  providers  of 
instruction  in  the  operation  of  aircraft 
with  a  maximiun  certificated  takeoff 
weight  of  12,500  pounds  or  more  are 
covered  by  section  113  of  ATSA  (49 
U.S.C.  44939)  and  are  therefore  subject 
to  this  rule.  Providers  located  in 
countries  other  than  the  United  States 
are  included  in  this  definition  to  the 
extent  that  they  are  providing  training  < 
leading  to  a  United  States  license, 
certification,  or  rating.  Providers  who 
"dry-lease"  simulator  equipment  to 
individuals  or  entities  for  use  within  the 
United  States  are  deemed  to  be 
providing  the  training  themselves  if  the 
lessee  is  not  subject  to  regulation  imder 
Title  49.  Providers  located  in  countries 
other  than  the  United  States  who  are 
providing  training  that  does  not  lead  to 
a  United  States  pilot  or  flight  engineer 
certification,  or  rating  are  not  included 
in  this  definition.  When  the  Department 
of  Defense  or  the  U.S.  Coast  Guard,  or 
an  entity  providing  training  pursuant  to 
a  contract  with  the  Department  of 
I>efense  or  the  U.S.  Coast  Guard 
(including  a  subcontractor),  provides 
training  for  a  military  purpose,  such 
training  is  not  subject  to  Federal 
Aviation  Administration  (FAA) 
regulation.  Accordingly,  these  entities, 
when  providing  such  training,  are  not 
"person(s]  subject  to  regulation  under 
this  part"  within  the  meaning  of  section 
113  of  ATSA. 

Training  means  any  instruction  in  the 
operation  of  an  aircraft,  including 
"groimd  school,"  flight  simulator,  and 
in-flight  training.  It  does  not  include  the 
provision  of  training  manuals  or  other 
materials,  and  does  not  include 
mechanical  training  that  would  not 
enable  the  trainee  to  operate  the  aircraft 
in  flight. 

(b)  Purpose  and  scope. 

(1)  Section  113  of  ATSA  (49  U.S.C. 
44939)  prohibits  Providers  from 
furnishing  candidates  with  training  in 
the  operation  of  an  aircraft  with  a 
maximtmi  certificated  takeoff  weight  of 
12,500  pounds  or  more  without  the 
prior  notification  of  the  Attorney 
General.  Training  in  the  operation  of 
smaller  aircraft  is  considered  to  be 
training  in  the  operation  of  an  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  if  the 
training  would  lead  to  a  type  rating 
allowing  the  candidate  to  operate  a 
model  of  the  same  or  substantially 


similar  type  of  aircraft  with  a  meiximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more  in  accordance  with 
FAA  regulations.  The  piupose  of  this 
notification  is  to  allow  the  Attorney 
General  to  determine  whether  such  cm 
individual  presents  a  risk  to  aviation  or 
national  security  before  training  may 
begin.  The  Department  believes  that  it  is 
not  required  to  make  a  candidate  wait 
for  45  days  in  order  to  begin  training  if 
the  Department  has  completed  its  risk 
assessment.  Therefore,  after  providing 
the  required  notification  to  the  Attorney 
General  as  described  in  this  subpart,  the 
Provider  may  begin  instruction  of  a 
candidate  if  the  Attorney  General  has 
informed  the  Provider  that  the  Attorney 
General  has  determined  as  a  restdt  of 
the  risk  assessment  conducted  pursuant 
to  section  113  of  ATSA  that  providing 
the  training  does  not  present  a  risk  to 
aviation  or  national  security.  If  the 
Attorney  General  does  not  provide 
either  an  authorization  to  proceed  with 
training  or  a  notice  to  deny  training 
within  45  days  after  receiving  the 
required  notification,  the  Provider  may 
commence  training  at  that  time.  All 
candidates  who  are  not  citizens  or 
nationals  of  the  U.S.  must  show  a  valid 
passport  establishing  their  identity  to  a 
Provider  before  commencing  training. 

(2)  The  Department  may,  at  any  time, 
require  the  resubmission  of  all  or  a 
portion  of  a  candidate's  training  request, 
including  fingerpnnts.  If,  after 
approving  any  training  application,  the 
Department  determines  that  a  candidate 
presents  a  risk  to  aviation  or  national 
security,  it  will  notify  the  Provider  to 
cease  training.  The  Provider  who 
submitted  the  candidate's  identifying 
information  will  be  responsible  for 
ensimng  that  the  training  is  promptly 
halted,  regardless  of  whether  another 
Provider  is  currently  training  the 
candidate. 

(3)  Providing  false  information  or 
otherwise  failing  to  comply  with  section 
113  of  ATSA  may  present  a  threat  to 
aviation  or  national  security  and  is 
subject  to  both  civil  and  criminal 
sanctions.  The  United  States  will  take 
all  necessary  legal  action  to  deter  and 
punish  violations  of  this  section. 

(4)  Providers  should  make  every  effort 
to  ensure  that  approved  training  occurs 
on  the  dates  specified  in  the  training 
request  at  the  location  of  the  Provider 
who  submitted  the  request.  However, 
where  scheduling  problems  or  other 
exigent  circumstances  prevent  this  from 
happening,  training  may  be  rescheduled 
for  any  time  within  30  days  of  the 
approved  training  dates  without 
submitting  an  additional  request.  If  any 
scheduling  change  of  greater  than  30 
days  occurs,  a  new  request  with  the 
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corrected  training  dates  must  be 
submitted.  Any  proposed  change  in 
location  or  Provider  must  precipitate  a 
new  request,  although  Providers  may 
employ  the  assistance  of  other  Providers 
or  their  facilities  for  a  portion  of  the 
training,  provided  that  the  substantial 
majority  of  the  training  occiu-s  at 
location  of  the  Provider  who  submitted 
the  request. 

§  1 05.1 1    Individuals  not  requiring  a 
security  risk  assessment. 

(a)  Citizens  and  nationals  of  the 
United  States.  A  citizen  or  national  of 
the  United  States  is  not  subject  to 
section  113  of  ATSA  unless  otherwise 
designated  by  the  Under  Secretary  of 
Transportation  for  Security.  A  Provider 
must  determine  whether  a  prospective 
trainee  is  a  citizen  or  nationed  of  the 
United  States  prior  to  providing  training 
in  the  operation  of  an  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
12,500  pounds  or  more.  To  establish 
United  States  citizenship  or  nationality, 
the  prospective  trainee  must  show  the 
Provider  from  whom  he  or  she  seeks 
training  any  of  the  following  documents 
as  proof  of  United  States  citizenship  or 
nationality: 

(1)  A  vaJid,  unexpired  United  States 
passport; 

(2)  An  original  or  government-issued 
certified  birth  certificate  with  a 
registrar's  raised,  embossed,  impressed 
or  multicolored  seal,  registrar's 
signature,  and  the  date  the  certificate 
was  filed  with  the  registrar's  office, 
which  must  be  within  1  year  of  birth, 
together  with  a  government-issued 
picture  identification  of  the  individual 
named  in  the  birth  certificate  (the  birth 
certificate  must  establish  that  the  person 
was  born  in  the  United  States  or  in  an 
outlying  possession,  as  defined  in 
section  101(a)(29)  of  the  Inunigration 
and  Nationality  Act  (8  U.S.C. 
1101(a)(29))); 

(3)  An  original  United  States 
naturalization  certificate  with  raised 
seal,  INS  Form  N-550  or  INS  Form  N- 
570,  together  with  a  government-issued 
pictvue  identification  of  the  individual 
named  in  the  certificate; 

(4)  An  original  certification  of  birth 
abroad  with  raised  seal.  Department  of 
State  Form  FS-545  or  Form  DS-1350, 
together  with  a  government-issued 
pictiu-e  identification  of  the  individual 
named  in  the  certificate; 

(5)  An  original  certificate  of  United 
States  citizenship  with  raised  seal,  INS 
Form  N-560  or  Form  N-561,  together 
with  a  government-issued  pictiu« 
identification  of  the  individual  named 
in  the  certificate;  or  __ 

(6)  In  the  case  of  training  provided  to 
a  federal  enjployee  (including  military 


personnel)  pursuant  to  a  contract 
between  a  federal  agency  and  a 
Provider,  the  agency's  written 
certification  as  to  its  employee's  United 
States  citizenship/nationality,  together 
with  the  employee's  government-issued 
credentials  or  other  federally-is§ued 
picture  identification. 

(b)  Exception.  Notwithstanding 
paragraph  (a)  of  this  section,  a  Provider 
is  required  to  provide  notification  to  the 
Attorney  General  with  respect  to  any 
individual  specified  by  the  Under 
Secretary  of  Transportation  for  Seciuity. 
Individuals  specified  by  the  Under 
Secretary  of  Transportation  for  Security 
will  be  identified  by  procedures 
developed  by  the  Department  of 
Transportation  and  are  not  eligible  for 
expedited  processing  imder  §  105.12  of 
this  part. 

§  1 05.1 2    Notification  for  candidates 
eiigible  for  expedited  processing. 
(a)  Expedited  processing.  The 
Attorney  General  has  determined  that 
providing  aviation  training  to  certain 
categories  of  candidates  presents  a 
minimal  additional  risk  to  aviation  or 
national  security  because  of  the  aviation 
training  already  possessed  by  these 
individuals  or  because  of  risk 
assessments  conducted  by  other 
agencies.  Therefore,  the  following 
categories  of  candidates  are  eligible  for 
expedited  processing,  unless  the 
candidate  is  an  individual  specified  by 
the  Under  Secretary  of  Transportation 
for  Security: 

(1)  Foreign  nationals  who  are  current 
and  qualified  as  pilot  in  command, 
second  in  command,  or  flight  eijgineer 
with  respective  certificates  with  ratings 
recognized  by  the  FAA  for  aircraft  with 
a  maximum  certificated  takeoff  weight 
of  over  12,500  pounds,  or  who  are 
currently  employed  and  qualified  by 
U.S.  regulated  air  carriers  as  pilots  on 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 

more;  » 

(2)  Foreign  nationals  who  are 
commercial,  governmental,  corporate,  or 
military  pilots  of  aircraft  with  a 
-maximum  certificated  takeoff  weight  of 

12.500  pounds  or  more  who  are 
receiving  training  on  a  particular  aircraft 
in  connection  with  the  sale  of  that 
aircraft,  provided  that  the  training 
provided  is  limited  to  familiarization 
[i.e.,  training  required  by  one  who  is 
already  a  competent  pilot  to  become 
proficient  in  configurations  and 
variations  of  a  new  aircraft)  and  not 
initial  qualification  or  type  rating;  or 

(3)  Foreign  military  or  law 
enforcement  personnel  who  must 
receive  training  on  a  particular  aircraft 
given  by  the  United  States  to  a  foreign 


government  pursuant  to  a  draw-down 
authorized  by  the  President  under 
section  506(a)(2)  of  the  Foi^ign 
Assistance  Act  of  1961,  as  amended  (22 
U.S.C.  2318(a)(2)).  if  the  training 
provided  is  limited  to  familiarization. 

(b)  Notification.  Before  a  Provider 
may  conduct  training  for  a  candidate 
eligible  for  expedited  processing  under 
paragraph  (a)  of  this  section,  the 
Provider  must  submit  the  following 
information  to  the  Department: 

(1)  The  full  name  of  the  candidate; 

(2)  A  unique  student  identification 
number  created  by  the  Provider  as  a 
means  of  identifying  records  concerning 
the  candidate; 

(3)  Date  of  birth; 

(4)  Country  of  citizenship; 

(5)  Passport  issuing  authority; 

(6)  Dates  of  training;  and 

(7)  The  category  of  expedited 
processing  under  paragraph  (a)  of  this 
section  for  which  the  candidate 
qualifies. 

(c)  Commencement  of  training.  (1) 
The  notification  must  be  provided 
electronically  to  the  Department  by  the 
Provider  in^the  specific  format  and  by 
the  specific  means  identified  by  the 
Department.  Notification  must  be  made 
by  electronic  mail.  Only  notifications 
sent  from  an  electronic  mail  address 

'  registered  as  a  Provider  will  be 
accepted.  Specific  details  about  the 
mechanism  for  the  notification  will  be 
made  available  by  the  Department  and 
distributed  through  the  FAA. 

(2)  After  the  complete  notification  is 
furnished  to  the  Departjnent,  the 
Provider  may  commence  training  the 
candidate  as  soon  as  the  Provider 
receives  a  response  from  the  Department 
that  the  individual  does  not  present  a 
risk  to  aviation  or  national  security  as  a 
result  of  the  risk  assessment  conducted 
pursuant  to  section  113  of  ATSA  and 
the  foreign  national  candidate  presents 
a  valid  passport  establishing  his  or  her 
identity  to  the  Provider.  Receipt  of  this 
response  from  the  Department  will  be 
deemed  approval  by  the  Department  to 
commence  training. 

(d)  Records.  When.a  Provider 
conducts  training  for  a  candidate 
eligible  for  expedited  processing,  the 
Provider  must  retain  a  copy  of  the 
relevant  pages  of  the  passport  and  other 
records  to  dociunent  how  the  Provider 
made  the  determination  that  the 
candidate  was  eligible.  The  Provider 
also  must  retain  certain  identifying 
records  regarding  the  candidate, 
including  date  of  birth,  place  of  birth, 
passport  issuing  authority,  and  passport 
number.  The  Provider  must  be  able  to 
reference  these  records  bf  the  unique 
student  identification  nxunber  provided 
to  the  Department  pursuant  to  this 
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section.  Providers  also  are  encouraged 
to  maintain  photographs  of  all 
candidates  trained  by  the  Provider. 
Such  records  must  be  maintained  for  at 
least  three  years  following  the 
conclusion  of  training  by  the  Provider. 
The  Provider  must  also  be  able  to  use 
the  unique  student  identification 
number  to  cross-reference  any  other 
documentation  that  the  FAA  may 
require  the  Provider  to  retain  regarding 
the  candidate. 

§  1 05.1 3    Notification  for  candidates  not 
aligibte  for  expedited  processing. 

(a\  A  Provider  must  submit  a 
complete  Flight  Training  Candidate 
Checks  Program  (FTCCP)  form  and 
arrange  for  the  submission  of 
fingerprints  to  the  Department  in 
accordance  with  this  section  prior  to 
providing  flight  training,  except  with 
respect  to  persons  whom  the  Provider 
has  determined,  as  provided  in  §  105.11 
of  this  part,  are  not  subject  to  a  security 
risk  assessment.  A  separate  FTCCP  form 
must  be  submitted  for  each  course  or 
instance  of  training  requested  by  a 
candidate.  A  set  of  fingerprints  must  be 
submitted  in  accordance  with  this  rule 
prior  to  the  commencement  of  any 
training.  Where  a  Provider  enlists  the 
assistance  of  another  Provider  in 
training  a  candidate,  no  additional 
request  need  be  submitted,  as  long  as 
the  specific  instance  of  training  has 
been  approved. 

(b)  The  completed  FTCCP  form  must 
be  sent  to  the  Attorney  General  via 
electronic  submission  at  https:// 
www.flightschooIcandidates.gov.  The 
form  must  be  submitted  no  more  than 
three  months  prior  to  the  proposed 
training  dates.  No  paper  submissions  of 
this  form  will  be  accepted. 

(1)  In  order  to  ensure  that  such 
electronic  submissions  are  made  by 
FAA  certificated  training  providers, 
Providers  must  receive  initial  access  to 
the  system  through  the  FAA.  Providers 
should  register  through  their  local  FAA 
Flight  Standards  District  Offices.  The 
FAA  has  decided  that  registration  will 
be  only  by  appointment.  Upon 
registration.  Providers  will  be  sent  (via 
electronic  mail)  an  access  password  to 
use.  the  system. 

(2)  Candidates  may  complete  the 
online  FTCCP  form  at  https:// 
www.flightschoolcandidates.gov  to 
reduce  the  biu-den  on  the  Provider.  After 
the  form  has  been  completed  by  a 
candidate,  it  will  be  forwarded 
electronically  to  the  Provider  for 
verification  Uiat  the  candidate  is  a  bona 
fide  applicant.  Verification  by  the 
Provider  will  bVconsidered  submission 
of  the  form  for  purposes  of  paragraph  (a) 
of  this  section.  To  reduce  the  burden  on 


the  candidates,  personal  information 
needs  only  to  be  updated,  rather  than 
reentered,  for  each  subsequent  training 
request. 

(c)  Candidates  must  submit 
fingerprints  to  the  Federal  Biueau  of 
Investigation  (FBI)  as  part  of  the 
identification  process.  These 
fingerprints  must  be  taken  by,  or  under 
the  supervision  of,  a  federal,  state,  or 
local  law  enforcement  agency,  or  by 
another  entity  approved  by  the  Director 
of  the  Foreign  Terrorist  Tracking  Task 
Force,  in  consultation  with  the  FBI's 
Criminal  Justice  Information  Services 
Division.  Where  available,  fingerprints 
may  be  taken  by  U.S.  government 
persoimel  at  a  United  States  embassy  or 
consulate.  Law  enforcement  agencies 
and  U.S.  diplomatic  installations  are  not 
required  to  participate  in  this  process, 
but  their  cooperation  is  strongly 
encouraged.  Any  individual  taking 
fingerprints  as  part  of  the  notification 
process  must  comply  with  the  following 
requirements  when  taking  and 
processing  fingerprints  to  ensure  the 
integrity  of  the  process: 

(1)  Candidates  must  provide  two 
forms  of  identification  at  the  time  of 
fingerprinting.  In  the  case  of  aliens,  one 
of  the  forms  of  identification  must  be 
the  individual's  passport.  In  the  case  of 
United  States  citizens  or  nationals 
designated  by  the  Under  Secreteiry  of 
Transportation  for  Security,  a  valid 
photo  driver's  license  issued  in  the 
United  States  may  be  submitted  in  lieu 
of  a  passport; 

(2)  The  fingerprints  must  be  taken 
under  the  direct  observation  of  a  law 
enforcement  or  consular  officer,  or 
another  specifically  authorized 
individual.  Individuals  other  than  law 
enforcement  or  consular  officers  will 
only  be  approved  on  a  case-by-case 
basis  by  the  Director  of  the  Foreign 
Terrorist  Tracking  Task  Force,  in 
consultation  with  the  FBI's  Criminal 
Justice  Information  Services  Division, 
upon  a  showing  that  they  possess  the 
necessary  training  and  will  ensiu%  the 
intsgiity.  of  the  fingerprinting  process; 

(3)  The  fingerprints  must  be  processed 
by  means  approved  by  the  Director  of 
the  Foreign  "Terrorist  Tracking  Task 
Force,  in  consultation  with  the  FBI's 
Criminal  Justice  Information  Services 
Division; 

(4)  The  fingerprint  submissions  must 
be  forwarded  to  the  FBI  in  the  manner 
specified  by  the  Director  of  the  Foreign 
Terrorist  Tracking  Task  Force,  in 
consultation  with  the  FBI's  Criminal 
Justice  Information  Services  Division: 

(5)  Officials  taking  fingerprints  must 
ensure  that  any  fingerprints  provided  to 
the  FBI  are  not  placed  within  the 


control  of  the  candidate  or  the  Provider 
at  any  time;  and  ^ 

(6)  Candidates  must  pay  for  all  costs 
associated  with  taking  and  processing 
4heir  fingerprints. 

(d)  In  accordance  with  Public  Law 
101-515,  as  amended,  the  Director  of 
the  FBI  is  authorized  to  establish  and 
collect  fees  to  process  fingerprint 
identification  records  and  name  checks 
for  certain  purposes,  including  non- 
criminal justice  and  licensing  purposes. 
In  addition  to  the  cost  to  the  FBI  for 
conducting  its  review,  other  fees  may  be 
imposed,  including  the  cost  of  taking 
the  fingerprints  and  the  cost  of 
processing  the  fingerprints  and 
submitting  them  to  the  FBI  for  review. 
Because  the  total  fee  may  vary  by 
agency,  the  candidate  must  check  with   , 
the  entity  taking  the  fingerprints  to 
determine  the  applicable  total  fee.  This 
payment  must  be  made  at  the 
designated  rate  for  each  set  of 
fingerprints  submitted. 

(e)  In  some  cases,  candidates  seeking 
training  from  Providers  abroad  may  be 
unable  to  obtain  fingerprints.  If  a 

•  Provider  located  in  a  country  other  than 
the  United  States  can  demonstrate  that 
compliance  with  the  fingerprint 
requirement  is  not  practicable,  a 
temporary  waiver  of  the  requirement 
may  be  requested  by  contacting  the 
Foreign  Terrorist  Tracking  Task  Force. 
The  Director  of  the  Foreign  Terrorist 
Tracking  Task  Force  will  have  the 
discretion  to  grant  the  waiver,  deny  the 
waiver,  or  prescribe  a  reasonable, 
alternative  maimer  of  complying  with 
the  fingerprint  requirement  for  each 
Provider  location. 

(f)  The  45-day  review  period  by  the 
Department  will  not  start  until  all  the  ' 
required  information  has  been 
submitted,  including  fingerprints. 

§  1 05.1 4    Risk  assessment  for  candidates. 

(a)  It  is  the  responsibility  of  the 
Department  of  Justice  to  conduct  a  risk 
assessment  for  each  candidate.  The 
Department  has  made  an  initial 
determination  that  providing  training  to 
the  aliens  in  the  categories  set  forth  in 

§  105.12(a)  of  this  part  presents  minimal 
additional  risk  to  aviation  or  national 
security  and  therefore  has  established 
an  expedited  processing  procediu«  for 
these  aliens.  Based  on  the  information 
contained  in  each  FTCCP  form  and  the 
corresponding  set  of  fingerprints,  the 
Department  will  determine  whether  a 
candidate  not  granted  expedited 
processing  presents  a  risk  to  aviation  or 
national  sectuity. 

(b)  After  submission  of  the  FTCCP 
form  by  the  Provider,  the  Department 
will  perform  a  preliminary  risk 
assessment. 
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(1)  If  the  Department  determines  that 
a  candidate  does  not  present  a  risk  to 
aviation  or  national  security  as  a  result 
of  the  preliminary  risk  assessment,  the 
candidate  or  the  Provider  will  be 
notified  electronically  that  the  Provider 
may  supply  the  candidate  with  the 
appropriate  materials  and  instructions 
to  complete  the  fingerprinting  process 
described  in  §  105.13(e)  and  (d)  of  this 
part. 

(2)  If  the  Department  determines  that 
the  candidate  presents  a  risk  to  aviation 
or  national  security,  when  appropriate, 
it  will  notify  the  Provider  electronically 
that  training  is  prohibited. 

(3)  For  each  complete  training  request 
subm'itted  by  a  Provider,  the  Department 
will  promptly  conduct  an  appropriate 
risk  assessment.  Every  effort  will  be 
made  to  respond  to  a  training  request  in 
the  briefest  time  possible.  In  routine 
cases,  the  Department  anticipates 
granting  approval  to  train  within  a 
fraction  of  the  45-day  notification 
period  after  receiving  a  complete, 
properly  submitted  request,  including 
fingerprints.  In  the  unlikely  event  that 
no  notification  or  authorization  by  the 
Department  has  occurred  within  45  days 
after  the  proper  submission  imder  these 
regulations  of  all  the  required 
information,  the  Provider  may  proceed 
with  the  training,  upon  establishing  the 
candidate's  identity  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  Providers  must  ascertain  the 
identity  of  each  candidate.  For 
candidates  who  are  riot  citizens  or 
nationals  of  the  United  States 
designated  by  the  Under  Secretary  of 
Transportation  for  Security,  a  Provider 
must  inspect  the  candidate's  passport 
and  visa  to  verify  the  candidate's 
identity  before  providing  training. 
Candidates  who  are  citizens  or  nationals 
of  the  United  States  must  present  the 
documentation  described  in  §  105.11(a) 
of  this  part.  If  the  candidate's  identity 
cannot  be  verified,  then  the  Provider 
cannot  proceed  with  training. 

(d)  If,  at  any  time  after  training  has 
begun,  the  Department  determines  that 
a  candidate  subject  to  this  section  being 
trained  by  a  Provider  presents  a  risk  to 
aviation  or  national  security,  the 
Department  shall  notify  the  Provider  to 
cease  training.  A  Provider  so  notified 
shall  immediately  cease  providing  any 
training  to  the  person,  regardless  of 
whether  or  in  what  maimer  such 
training  commenced  or  had  been 
authorized.  The  Provider  who  submitted 
the  candidate's  identifying  information 
will  be  responsible  for  ensuring  that  the 
training  is  promptly  halted,  regardless 
of  whether  another  Provider  is  currently 
training  the  candidate. 


(e)  With  regard  to  any  determination 
as  to  an  alien  candidate's  eligibility  for 
training,  when  appropriate,  the 
Department  will  inform  the  Secretary  of 
State  and  the  Secretary  of  Homeland 
Security  as  to  the  identity  of  the  alien 
and  the  determination  made. 

Dated:  February  6.  2003. 
John  Ashcroft, 
Attorney  General. 

[FR  Doc.  03-3384  Filed  2-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA280-0390B;  FRL-7451-1] 

Interim  Final  Determination  Ttiat  State 
Has  Corrected  Rule  Deficiencies  and 
Stay  and/or  Deferral  of  Sanctions,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  EPA  is  making  an  interim 
final  determination  to  stay  and/or  defer 
imposition  of  sanctions  based  on  a 
proposed  approval  of  revisions  to  the 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD 
or  District)  portion  of  the  California 
State  Implementation  Plan  (SIP) 
published  elsewhere  in  today's  Federal 
Register.  The  revisions  concern 
SJVUAPCD  Rules  2020  and  2201. 
DATES:  This  interim  final  determination 
is  effective  on  February  13,  2003. 
However,  comments  will  be  accepted 
until  March  17,  2003. 
ADDRESSES:  Mail  comments  to  Ed  Pike, 
Permits  Office  (AIR-3),  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rules  that  are  the  basis  for 
today's  action  at  our  Region  IX  office 
during  normal  business  hours:  Permits 
Office  (AIR-3),  Air  Division,  U.S. 
Environmentsil  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco ,  CA  94 1 05 . 

You  may  also  see  copies  of  the 
submitted  rules  at  the  following 
locations: 
California  Air  Resources  Board, 

Stationary  Sotirce  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  APCD,  1990 

E.  Gettysburg,  Fresno,  CA  93726. 


A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rules  that  were  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike,  EPA  Region  IX,  (415)  972-3970  or 
send  email  to  pike.ed@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

On  July  19,  2001,  we  published  a 
limited  approval  and  limited 
disapproval  of  SJVUAPCD  Rules  2020 
and  2201  as  adopted  locally  on 
September  17,  and  August  20,  1998, 
respectively,  and  submitted  by  the  State 
on  October  27,  and  September  29,  1998, 
respectively.  66  FR  37587  (July  19, 
2001).  We  based  our  limited  disapproval 
action  on  certain  defiftiencies  in  the 
isubmittal.  This  limited  disapproval 
action  started  a  sanctions  clock  for 
imposition  of  offset  sanctions  18  months 
after  August  19,  2001  (the  effective  date 
of  our  limited  disapproval)  and  highway 
sanctions  six  months  after  the  offset 
sanction  is  imposed,  pursuant  to  section 
1 79  of  the  Clean  Air  Act  (CAA)  and  our 
regulations  at  40  CFR  52.31. 

On  December  19,  2002,  the 
SJVUAPCD  adopted  revisions  to  Rules 
2020  and  2201  that  were  intended  to 
correct  the  deficiencies  identified  in  our 
limited  disapproval  action.  On 
December  23,  2002,  the  State  submitted 
these  revisions  to  EPA. 

In  the  Proposed  Rules  section  of 
today's  Federal  Register,  we  have 
proposed  approval  of  revised  Rules 
2020  and  2201  because  we  believe  the 
revisions  correct  the  deficiencies 
specified  in  our  July  19,  2001.  limited 
disapproval  action.'  Based  on  our 
proposed  approval  of  the  District's 
revisions  to  Rules  2020  and  2201,  we 
are  taking  this  final  rulemaking  action, 
effective  on  publication,  to  stay  and/or 
defer  imposition  of  sanctions  that  were 
triggered  by  our  July  19,  2001,  limited 
disapproval. 


>  The  Proposed  Rules  section  of  today's  Federal 
Register  also  contains  our  proposal  to  find  that  the 
approved  California  SIP  is  substantially  inadequate 
becau^  it  cannot  provide  "necessary  assurances" 
that  no  State  law  prohibits  the  State  or  districts 
from  carrying  out  the  Prevention  of  Significant 
Deterioration  (PSD)  or  nonattainment  New  Source 
Review  (NSR)  portions  of  the  SIP  because  California 
Health  &  Safety  Code  section  42310(e|  exempts 
agricultural  sources  from  permitting  requirements. 
This  additional  action  will  require  the  State  to 
provide  the  necessary  assurances  of  authority 
required  to  implement  the  NSR  program  in  the 
District  as  it  applies  to  major  agricultural  sources. 
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EPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  stay/ 
deferral  of  sanctions.  If  comments  are 
submitted  that  change  our  assessment 
described  in  this  final  determination,  or 
our  proposed  approval  of  revised  Rules 
2020  and  2201,  we  may  take  subsequent 
final  action  to  reimpose  sanctions 
pursuant  to  40  CFR  51.31(d).  If  no 
comments  are  submitted  that  change  our 
assessment,  then  the  sanctions  and 
sanction  clocks  that  were  triggered  by 
our  July  19,  2001  limited  disapproval 
will  be  permanently  terminated  on  the 
effective  date  of  a  final  rule  approval  of 
SJVUAPCD  Rules  2020  and  2201. 

n.  EPA  Action 

We  are  making  an  interim  final 
determination  to  stay  and/or  defer  CAA 
section  179  sanctions  associated  with 
SJVUAPCD  Rules  2020  and  2201  based 
on  oiu"  proposal  to  approve  the  State's 
SIP  revisions  as  correcting  the  specified 
deficiencies  that  prompted  the  finding 
to  initiate  sanction*. 

Because  EPA  has  preliminarily 
determined  that  the  SJVUAPCD  has 
corrected  the  specified  deficiencies 
prompting  EPA's  limited  disapproval 
action,  and  has  also  proposed  to  find 
that  a  State-wide  agricultural  exemption 
must  be  corrected,  we  have  determined 
that  it  is  appropriate  to  relieve  the 
SJVUAPCD  from  sanctions  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  -under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

EPA  believes  that  notice-and- 
conunent  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the 
SJVUAPCD's  and  State's  submittal  and, 
through  our  proposed  approval  of  the 
District's  corrections,  is  indicating  that 
it  is  more  likely  than  not  that  the 
SJVUAPCD  has  corrected  the 
deficiencies  specified  in  the  limited 
disapproval.  Therefore,  it  is  not  in  the 
public  interest  to  impose  sanctions 
solely  on  the  District  when  the 
SJVUAPCD  has  most  likely  done  all  it 
can  to  correct  the  deficiencies  that 
triggered  the  sanctions  clocks. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approvability 


of  the  SJVUAPCD's  revisions  of  Rules 
2020  and  2201.  Moreover,  with  respect 
to  the  effective  date  of  this  action,  EPA 
is  invoking  the  good  cause  exception  to 
the  30-day  notice  requirement  of  the 
APA  because  the  purpose  of  this  notice 
is  to  relieve  a  restriction  (5  U.S.C. 
553(d)(1)). 

m.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action. 

The  administrator  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

TTiis  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal.govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999). 

"Tnis  rule  is  not  subject  to  Executive 
Order  13045,  "Protection  of  Children 
from  Environmental  Health  Risks  and  • 
Safety  Risks"  (62  FR  19885.  April  23, 
1997),  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

This  rule  does  not  impose  an 
information  collection  burden  imder  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  uimecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of 
February  13,  2003.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  Section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  April  14.  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  CAA 
section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
regulations.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  31,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  03-3417  Filed  2-12-03;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  95-116;  DA  03-211] 

Petition  for  Declaratory  Ruling  That 
Wireline  Carriera  Muat  Provide 
Portability  to  Wireieaa  Carriers 
Operating  Within  Their  Service  Areas 

AGENCY:  Federal  Communications 

Conunission. 

action:  Final  rule;  petition  for 

declaratory  ruling. 

SUMMARY:  The  Commission  seeks 
conunent  on  a  petition  for  declaratory 
ruling  from  the  Cellular 
Telecommunications  &  Internet 
Association  (CTIA)  asking  the 
Commission  to  rule  that  wireline 
carriers  are  obligated  to  provide 
portability  of  their  customers'  telephone 
niunbers  to  wireless  carriers  whose 
service  area  overlaps  the  wireline 
carriers'  rate  centers. 
DATES:  Comments  are  due  on  or  before 
February  26,  2003,  and  reply  comments 
are  due  on  or  before  March  13,  2003 
FOR  FURTHER  INFORMATKW  CONTACT: 
Jennifer  Salhus,  Attorney,  (202)  418- 
1310. 

SUPPLEMENTARY  INFORMATION: 

1.  On  January  23,  2003,  the  Cellular 
Telecommunications  &  Internet 
Association  filed  a  Petition  for 
Declaratory  Ruling  (Petition),  asking  the 
Commission  to  rule  that  wireline 
carriers  are  obligated  to  provide 
portability  of  their  customers'  telephone 
numbers  to  Commercial  Mobile  Radio 
Service  (CMRS)  providers  whose  service 
area  overlaps  the  wireline  carriers'  rate 
centers.  CTIA  contends  that  some  local 
exchange  carriers  (LECs)  have  narrowly 
construed  the  number  portability 
obligations  (as  foimd  at  47  CFR  52.23 
and  52.31)  with  regard  to  CMRS 
providers,  taking  the  position  that 
portability  is  required  only  where  CMRS 
providers  have  established  a  presence  in 
the  landline  rate  center  where 
customers  seek  to  port  numbers  from 
the  LEG  to  CMRS  providers. 

2.  We  seek  comment  on  the  issues 
raised  in  the  Petition.  Interested  parties 
may  file  comments  on  or  before 
February  26,  2003.  Reply  comments  are 
due  March  13,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Comments  and  reply 
comments  should  be  filed  in  the  docket 
number,  CC  Docket  No.  95-116. 

3.  This  is  a  "permit  but  disclose" 
proceeding  pursuant  to  §  1.1206  of  the 
Commission's  Rules.  Ex  parte 


presentations  that  are  made  with  respect 
to  the  issues  involved  in  the  Petition 
will  be  allowed  but  must  be  disclosed 
in  accordance  with  the  requirements  of 
§  1.1206(b)  of  the  Commission's  Rules. 

4.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
filing  parties  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  number. 
Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  get 
filing  instructions  for  e-mail  comments, 
parties  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Commenters  also  may  obtain  a  copy  of 
the  ASCII  Electronic  Transmittal  Form 
(FORM-ET)  at  http://www.fcc.gov/e-file/ 
email.html. 

5.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  Each  filing  should  include 
the  applicable  docket  number.  Filings 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hoius 

.  at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express. 
Mail,  and  Priority  Mail  shoiUd  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
In  addition,  a  diskette  copy  should  be 
sent  to  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mai^o  qualexint@aol.com. 

6.  The  full  text  of  the  Petition  and 
responsive  comments  will  be  available 
electronically  on  the  Commission's 


ECFS  under  CC  Docket  No.  95-116.  hi 
addition,  copies  of  these  documents  are 
available  for  public  inspection  and , 
copying  during  regiilar  business  hoiu% 
at  the  rcC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
Documents  may  also  be  purchased  frtim 
the  Commission's  duplicating 
contractor.  Alternative  formats 
(computer  diskette,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consimier  and 
Governmental  Affairs  Bureau,  at  (202) 
418-7426  (voice)  or  (202)  418-7365 
(TTY),  or  at  bmiUin@fcc.gov.  This  Public 
Notice  can  also  be  downloaded  in  Text 
and  ASCII  formats  at:  http:// 
www.fcc.gov/cib/dro.  For  further 
information  concerning  this  proceeding, 
contact  Jennifer  Salhus,  Policy  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)  418-1310  (voice),  Pam 
Slipakoff,  at  (202)  418-1500  (voice),  or 
(202)  418-1169  (TTY). 

Federal  Communications  Commission. 

James  p.  Sclilicliting, 

Deputy  Chief.  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  03-3136  Filed  2-12-03;  8:45  am) 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  i.D. 
020603B] 

Fisheries  of  the  Exclusive  Economic 
Zofie  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacjfic  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Guif  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim  2003  total 
allowable  catch  (TAC)  of  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA. 
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DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t),  February  9.  2003.  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  for 
the  GOA.  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679.      - 

The  interim  2003  TAG  of  Pacific  cod 
apportioned  to  vessels  catching-Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  is  11,741  metric  tons  (mt)  as 
established  by  the  interim  2003  harvest 
specifications  of  groundfish  for  the  GOA 
(67  FR  78733.  December  26,  2002). 

In  accordance  with  §  679.20(d){l)(i). 
the  Administrator.  Alaska  Region, 


NMFS  (Regional  Administrator),  has 
determined  that  the  interim  2003  TAG 
of  Pacific  cod  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  of  the  Central 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  11.691  mt.  and  is 
setting  aside  the  remaining  50  mt  as 
bycatch  to  support  other  anticipated 
groimdfish  fisheries,  hi  accordance  with 
§  679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 
Maximum  retainable  bycatch  amoiuits 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (O- 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 


opportiuiity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
interim  TAG,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity, 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  10.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-3593  Filed  2-10-03;  3:59  pm] 

BILLING  CODE  3S10-22-S 


7325 


Proposed  Rules 


Federal  Register 
Vol.  68.  No.  30 
Thursday,  February  13,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  255 

[Docket  No.  OST-2003-1 4484] 

RIN  2105-AD24 

Extension  of  Computer  Reservations 
Systems  (CRS)  Regulations 

AGENCY:  Office  of  the  S^retary. 
Department  of  Transportation. 
action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Department  is  proposing 
to  amend  its  rules  governing  airline 
computer  reservations  systems  (CRSs). 
14  CFR  part  255.  by  changing  the  rules' 
expiration  date  bom  March  31.  2003.  to 
January  31,  2004.  If  we  do  not  revise  the 
expiration  date,  the  rules  will  terminate 
on  March  31,  2003.  This  proposed 
extension  of  the  current  rules  would 
keep  them  in  effect  while  we  carry  out 
our  reexamination  of  the  need  for  CRS 
regulations.  We  have  tentatively 
concluded  that  most  of  the  current  rules 
should  be  maintained  on  a  temporary 
basis  because  they  may  be  necessary  for 
promoting  airline  competition  and 
protecting  consumers,  although  the 
Department  may  determine  in  its 
reexamination  diat  the  need  for  most  or 
all  of  the  rules  has  ended.  The 
Department  has  previously  extended  the 
rules  ft'om  their  original  December  31. 
1997.  expiration  date,  most  recently  to 
March  31.  2003. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28.  2003.  Late  filed 
comments  will  be  considered  to  the 
extent  possible. 
addresses:  To  make  suye  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  (marked  with 
Docket  Number  OST-2003-4484)  by 
only  one  of  the  following  means:  ' 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 


(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street,  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  Conunents  must 
be  filed  in  Docket  OST-2003-14484. 

However,  due  to  security  procedures 
in  effect  since  October  2001  on  mail 
deliveries,  mail  received  through  the 
Posted  Service  may  be  subject  to  delays. 
Commenters  should  consider  using  an 
express  mail  firm  to  ensure  the  timely 
filing  of  any  comments  nol  submitted 
electronically  or  by  hand. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St..  SW.. 
Washington,  DC  20590,  (202)  366-4731. 
Electronic  Access:  You  can  view  and 
download  this  document  by  going  to  the 
webpage  of  the  Department's  Docket 
Management  System  (http:// 
dms.dot.gov/).  On  that  page,  click  on 
"search."  On  the  next  page,  type  in  the 
last  four  digits  of  the  docket  number 
shown  on  tibe  first  page  of  this 
document.  Then  chck  on  "search."  An 
electronic  copy  of  this  docxunent  also 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  fitjm  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://viivw.access.gpo.gov/ 
nara/index.htm}. 
SUPPLEMENTARY  INFORMATION:  We 
adopted  rules  governing  CRS 
operations.  14  CFR  part  255,  because 
almost  all  airlines  operating  in  the 
United  States  relied  on  the  CRSs  in 
marketing  their  airline  services  and  each 
system  was  then  controlled  by  one  or 
more  airlines  or  airline  affiliates.  57  FR 
43780.  September  22,  1992.  We  found 
then  that  rules  were  necessary  to  ensure 
that  each  of  the  airlines  and  airline 
affiliates  that  controlled  a  system  did 
'  not  use  the  system  to  unfairly  prejudice 
the  competitive  position  of  other 
airlines  and  to  ensure  that  travel  agents 
and  their  customers  could  obtain 
accurate  and  unbiased  information  from 
the  systems.  Our  rules  contained  a 


sunset  date  to  ensure  that  we  would 
reexamine  whether  the  rules  remained 
necessary  and,  if  so,  whether  they  were 
effective. 

As  contemplated  by  the  simset  date 
provision,  we  began  a  proceeding  to 
reexamine  whether  the  rules  were 
necessary  and  effective  by  issuing  an 
advance  notice  of  proposed  rulemaking. 
62  FR  47606.  September  10. 1997. 

We  later  issued  a  supplemental 
advance  notice  of  proposed  rulemaking 
that  asked  the  parties  to  update  their 
comments.  65  FR  45551.  July  24.  2000. 

We  recently  issued  a  notice  of 
proposed  rulemaking  where  we 
tentatively  concluded  that  most  of  the 
rules  may  remain  necessary,  at  least  in 
the  short  term,  although  we  also 
proposed  to  eliminate  some  rules  and  to 
change  others.  67  FR  69366,  November 
15,  2002.  Our  notice  contains  a  lengthy 
and  detailed  discussion  of  the 
rulemaking  issues,  including  our 
tentative  findings  on  the  relevant 
featiu^s  of  the  airline  distribution  and 
CRS  businesses.  Comments  and  reply 
comments  on  our  tentative  findings  on 
the  need  for  CRS  regulation  and  our 
proposals  are  due  March  16  and  May  15, 
2003,  respectively.  67  FR  72869, 
December  9,  2002. 

By  this  notice  we  are  proposing  to 
extend  the  rules'  expiration  date  to 
January  31.  2004,  so  that  they  will 
remain  in  force  while  we  complete  the 
rulemaking  where  we  are  reexamining 
the  existing  CRS  rules.  We  have 
established  a  date  for  comments  in  that 
rulemaking  proceeding  that  is  only  two 
weeks  before  the  rules'  current 
expiration  date,  and  the  reply  comments 
are  due  several  weeks  after  the  current 
simset  date.  We  clearly  cannot  complete 
that  rulemaking  by  March  31.  Allowring 
■  the  rules  to  sunset  may  be  contrary  to 
the  public  interest.  Extending  the  sunset 
date  will  give  us  time  to  complete  our 
reexamination  of  the  rules  as  promptly 
as  possible,  so  that  the  rules  are  updated 
to  reflect  current  industry  conditions    •    . 
and  economic  realities. 

We  have  set  a  15-day  comment  period 
so  that  we  can  publish  a  final  decision 
on  this  proposal  before  the  rules' 
current  expiration  date. 

Notice  of  Proposed  Rulemaking 

Oin  notice  of  proposed  rulemaking  set 
forth  our  analysis  and  preliminary 
findings  on  the  nature  of  the  airline 
distribution  and  CRS  businesses  and  on 
whether  CRS  rules  appear  necessary  or 
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unnecessary.  Important  changes  are 
occurring  in  the  airline  distribution 
system,  especially  the  Internet's  erosion 
of  the  airlines'  dependence  on  the 
systems,  and  these  developments  may 
eliminate  the  need  for  many  or  all  of  our 
rules.  67  FR  69376-63977.  Nonetheless, 
we  tentatively  concluded  that  at  present 
rules  should  be  maintained  to  protect 
airline  competition  and  consumers.  We 
have  requested  comment  on  whether  we 
can  eliminate  some  rules  since  airlines 
may  have  more  bargaining  leverage 
against  the  systems  than  we  have  found 
in  past  rulemakings.  67  FR  69368,  and 
we  will  consider  comments  contending 
that  additional  rules  can  be  eliminated 
or  that  the  rules  have  become 
unnecessary. 

Our  notice  of  proposed  rulemaking 
established  a  60-day  comment  period 
and  a  30-day  reply  comment  period. 
Sabre  and  18  other  parties  jointly  asked 
us  to  extend  the  comment  period  by  60 
days  and  the  reply  comment  period  by 
30  days.  We  granted  that  request 
because  providing  the  additional  time 
was  reasonable,  due  to  the  complexity 
of  the  issues,  the  length  of  our  notice  of 
proposed  rulemaking,  and  the  inclusion 
of  three  major  holidays  within  the 
comment  period.  67  FR  72869, 
December  9,  2002.  Giving  the  parties 
adequate  time  for  preparing  comments 
will  help  us,  since  their  comments 
should  then  be  more  thorough.  The 
parties'  petition  to  extend  the  comment 
period  also  included  a  request  to  extend 
the  sunset  date  to  September  30.  2003. 
We  stated  that  we  saw  no  reason  to  rule 
on  that  request  and  that  we  would 
consider  that  issue  early  this  year.  67  FR 
72870. 

More  recently  Sabre  filed  a  petition 
for  a  fact  hearing.  Sabre  alleged  that  our 
notice  of  proposed  rulemaking  did  not 
set  forth  an  adequate  factual  basis  for 
our  proposals.  We  will  address  Sabre's 
request  in  a  separate  notice. 

Proposed  Extension  of  the  Rules'  Sunset 
Date 

We  have  previously  extended  the 
sunset  date  five  times,  most  recently  to 
March  31,  2003.  62  FR  66272,  December 
18, 1997;  64  FR  15127,  March  30,  1999; 
65  FR  16808,  March  30,  2000;  66  FR 
17352,  March  30,  2001;  and  67  FR 
14846,  March  28,  2002. 

We  are  again  proposing  to  extend  the 
expiration  date  for  our  CRS  rules,  to 
January  31,  2004,  in  order  to  maintain 
the  rules  while  we  complete  our 
reexamination  of  the  need  for  the  rules 
and  their  effectiveness.  The  time  needed 
for  the  parties'  preparation  of  comments 
on  our  proposed  rules,  for  our 
consideration  of  their  comments  and 
drafting  of  a  final  rule,  and  for  the 


review  by  the  Office  of  Management  and 
Budget  ("OMB")  will  prevent  us  from 
issuing  revised  final  rules  by  March  31, 
2003.  By  changing  the  sunset  date,  we 
would  preserve  the  status  quo  until  we 
determine  which  rules,  if  any,  should  be 
adopted.  We  have  tentatively 
determined  that  doing  so  would  be  in 
the  public  interest. 

As  noted  above,  in  our  notice  of 
proposed  rulemaking  we  tentatively 
concluded  that  the  rules  appear  to  be 
necessary,  at  least  in  the  near  term,  to 
protect  airline  competition  and 
consumers  against  potentially 
unreasonable  and  unfair  CRS  practices, 
despite  the  on-going  changes  in  airline 
distribution  and  the  CRS  business, 
although  those  changes  may  well 
eliminate  the  need  for  CRS  rules  in  the 
longer  term.  Furthermore,  our  obligation 
under  49  U.S.C.  40105(b).  formerly 
section  1102(a)  of  the  Federal  Aviation 
Act.  then  codified  as  49  U.S.C.  1502(a), 
to  act  consistently  with  the  United 
States'  obligations  under  bilateral  air 
services  agreements  may  justify  a  short- 
term  continuation  of  the  rules.  67  FR 
69384.  We  may  decide  in  our 
rulemaking  that  the  elimination  of  all  or 
most  of  the  ndes  would  be  consistent 
with  our  bilateral  agreement  obligations. 
We  have  asked  the  parties  to  comment 
on  that  issue.  See.  e.g.,  67  FR  69399. 

In  addition,  any  expiration  of  the 
current  rules  could  be  disruptive,  since 
systems,  airlines,  and  travel  agencies 
have  been  conducting  their  operations 
in  the  expectation  that  each  system  will 
comply  with  the  rules.  Our  preliminary 
regulatory  impact  assessment  tentatively 
concluded  that  the  continuation  of  the 
existing  rules  would  not  impose 
substantial  costs  on  the  systems.  67  FR 
69421.  If  the  rules  are  effective,  they 
may  also  lower  the  costs  for  airline 
participants  and  increase  the  efficiency 
of  travel  agency  operations.  Thus,  we 
tentatively  believe  that  we  should 
maintain  the  CRS  rules  in  effect  for  10 
more  months,  during  which  we  intend 
to  make  our  final  decision  on  whether 
CRS  rules  should  be  readopted  and,  if 
so,  with  what  changes.  As  stated  above, 
we  recognize  the  importance  of 
adopting  final  rules  that  reflect  current 
conditions  in  the  CRS  and  airline 
distribution  businesses,  and  we  intend 
to  complete  our  reexamination  of  our 
rules  as  soon  as  reasonably  possible. 

Regulatory  Process  Matters 

Regulatory  Assessment 

This  rulemaking  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  The 


proposal  is  also  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation,  44  FR 
11034. 

Maintaining  the  current  rules  for  an 
additional  10-months  should  not, 
however,  burden  the  systems  with 
significant  costs.  Our  notice  of  proposed 
rulemaking  includes  a  preliminary 
regulatory  assessment  that  explains  why 
the  existing  rules  do  not  appear  to 
impose  a  significant  burden  on  the 
systems  or  their  users.  67  FR  69418- 
69423.  We  think  the  regulatory 
assessment  included  in  our  notice  of 
proposed  nilemaking  should  be 
applicable  to  our  proposal  to  extend  the 
rules'  simset  date  and  that  no  new 
regulatory  impact  statement  appears  to 
be  necessary.  However,  we  will  consider 
comments  from  any  party  on  that 
analysis  before  we  make  this  proposal 
final. 

This  rule  would  not  impose  unfunded 
mandates  or  requirements  that  would 
have  any  impact  on  the  quality  of  the 
human  environment. 

Small  Business  Impact 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.,  to.  ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  act  requires  agencies  to  review 
proposed  regulations  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  this  rule,  small  entities 
include  smaller  U.S.  airlines  and 
smaller  travel  agencies. 

This  notice  of  proposed  rulemaking 
sets  forth  the  reasons  for  our  proposed 
extension  of  the  rules'  expiration  date 
and  the  objectives  and  legal  basis  for 
that  proposed  nde. 

Our  notice  of  proposed  rulemaking  on 
our  overall  reexamination  of  the  CRS 
rules  contains  a  tentative  regulatory 
flexibility  analysis  on  the  rules'  impact. 
That  analysis  appears  to  be  valid  for  our 
proposed  extension  of  the  rules' 
termination  date.  Accordingly,  we  adopt 
that  analysis  as  our  tentative  regulatory 
flexibility  statement.  We  will  consider 
any  comments  filed  on  that  analysis  in 
response  to  this  proposal. 

Our  proposed  rule  contains  no  direct 
reporting,  record-keeping,  or  other 
compliance  requirements  that  would 
affect  small  entities.  There  are  no  other 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  our  proposed  rules. 

Interested  persons  may  address  our 
tentative  conclusions  under  the 
Regulatory  Flexibility  Act  in  their 
comments  submitted  in  response  to  this 
notice  of  proposed  rulemaking. 
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I  certify  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  et 
seq.)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  coUection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  Public 
Law  No.  96-511,  44  U.S.C.  chapter  35. 

Federalism  Assessment 

This  proposed  rule  has  been  reviewed 
in  accordance  vdth  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999,  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  will  not  limit  the  policymaking 
discretion  of  the  States.  Nothing  in  this 
proposal  would  directly  preempt  any 
State  law  or  regulation.  We  are 
proposing  this  amendment  primarily 
imder  the  authority  granted  us  by  49 
U.S.C.  41712  to  prevent  unfair  methods 
of  competition  and  unfair  and  deceptive 
practices  in  the  sale  of  air 
transportation.  We  believe  that  the 
policy  set  forth  in  this  proposed  rule  is 
consistent  with  the  principles,  criteria, 
and  requirements  of  the  Federalism 
Executive  Order  and  the  Department's 
governing  statute.  Comments  on  these 
conclusions  are  welcomed  and  should 
be  submitted  to  the  docket. 

List  of  Subjects  inl4  CFR  Part  255 

Air  carriers.  Antitrust,  Consumer 
protection.  Reporting  and  record- 
keeping requirements.  Travel  agents. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  part  255  as  follows: 

PART  255— {AMENDED] 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101,  40102,  40105, 
40113.41712. 

2.  Section  255.12  is  revised  to  read  as 
follows: 

255.12.    Termination. 

The  rules  in  this  part  terminate  on 
January  31,  2004. 


Issued  in  Washington,  DC  on  February  7, 
2003.  under  authority  delegated  by  49  CFR 
1.56a(h)2. 

Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  03-3606  Filed  2-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY  ^ 

40  CFR  Part  52 
[CA086-SiP;  FRL  -7450-8] 

Finding  of  Substantial  Inadequacy  of 
Implementation  Plan;  Call  for 
California  State  implementation  Plan 
Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule^ 


summary:  Pursuant  to  our  authority  in 
section  110(k)(5)  of  the  Clean  Air  Act 
(CAA  or  Act),  EPA  is  proposing  to  find 
that  the  California  State  Implementation 
Plan  (SIP)  is  substantially  inadequate  for 
all  nonattainment  air  pollution  control 
districts  in  the  State  and  for  all 
attainment  area  districts  that  have  an 
approved  Prevention  of  Significant 
Deterioration  (PSD)  program  because  the 
State  cannot  provide  "necessary 
assurances"  that  it  or  the  districts  have 
authority  to  carry  out  the  applicable 
nonattainment  New  Source  Review 
(NSR)  or  PSD  portions  of  the  SIP. 
Specifically,  sections  110(a)(2)(C)  and  (I) 
and  172  of  the  Act  require  the 
applicable  implementation  plan  to 
contain  a  program  for  issuing  permits  to 
major  stationary  sources  of  air  pollution 
pursuant  to  parts  C  and  D  of  title  1  of 
the  Act.  In  addition,  section  110(a)(2)(E) 
requires  that  each  SIP  provide  necessary 
assurances  that  the  State  or  districts 
have  adequate  authority  to  carry  out  the 
SIP  and  that  no  state  law  prohibits  the 
State  or  districts  fi-om  carrying  out  any 
portion  of  the  SIP.  The  California  SIP 
does  not  meet  these  requirements 
because  California  Health  &  Safety  Code 
section  42310(e)  exempts  new  and 
modified  major  agricultural  soim;es 
from  all  permitting,  including  PSD  and 
NSR  permitting  otherwise  required  by 
parts  C  and  D  of  title  I  of  the  Act.  If  EPA 
finalizes  this  proposed  finding  of 
substantial  inadequacy,  California  will 
be  requirecl  to  amend  its  state  law  to 
eliminate  the  permitting  exemption  as  it 
pertains  to  major  agricultural  sources  of 
air  pollution  and  submit  the  necessary 
assurances  by  November  23,  2003  to 
support  an  affirmative  finding  by  EPA 
under  secUon  110(a)(2)(E).  If  the  State 


fails  to  submit  the  necessary  assurances 
of  authority  or  if  EPA  disapproves  any 
such  submittal  in  response  to  a  final  SIP 
call,  sanctions  will  apply  statewide 
pursuant  to  section  179  of  the  Act. 
DATES:  Comments  must  sent  by  March 
17,  2003.  EPA  will  respond  to 
comments  in  its  final  action  on  this  - 
proposal. 

ADDRESSES:  Send  comments  to:  Gerardo 
Rios,  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

You  can  review  and  copy  the  existing 
SIP  rules  at  EPA's  Region  9  office  from 
8:30  am  to  5  pm,  Monday-Friday.  A 
reasonable  fee  may  be  charged  for 
copying. 

Copies  of  the  SIP  rules  are  also 
available  for  inspection  at  the  following 
locations:  California  Air  Resources 
Board,  Stationary  Source  Division,  Ride 
Evaluation  Section,  1001  "1"  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gerardo  Rios,  EPA  Region  DC. 
at  (415)  972-3974  or  send  e-mail  to 
rios.gerardo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  Background 

A.  What  action  is  EPA  proposing? 

B.  How  does  the  California  Health  &  Safety 
Code  exemption  affect  the  adequacy  of 
the  SIP? 

e.  How  can  California  con«ct  the  SIP 
inadequacy? 

D.  Are  individual  districts  required  to 
revise  approved  SIP  rules? 

E.  What  are  the  consequences  if  we  finalize 
this  proposed  finding  of  substantial 
inadequacy? 

n.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  13132,  Federalism 

E.  Executive  Order  13175.  Coordination 
with  Indian  Tribal  Governments 

F.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13211,  Actions  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

H.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Action  Is  EPA  Proposing? 

CKK  section  110(k)(5)  provides  that 
whenever  EPA  finds  the  applicable 
implementation  plan  "is  substantially 
inadequate  to  attain  or  maintain  the 
relevant  national  ambient  air  quality 
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standard,  *  *  *  or  to  otherwise  comply 
with  any  requirement  of  this  Act,  the 
Administrator  shall  require  the  State  to 
revise  the  plan  as  necessary  to  correct 
such  inadequacies."  EPA  today 
proposes  to  find  that  the  approved 
California  SIP  is  substantially 
inadequate  because  it  cannot  provide 
"necessary  assurances"  that  the  State  or 
districts  have  the  authority  to  issue 
permits  under  their  PSD  and 
nonattainment  NSR  SIPs  to  all  major 
sources  because  Health  &  Safety  Code 
section  42310(e)  exempts  major 
agricultural  stationary  sources  from 
these  permitting  requirements. 

B.  How  Does  the  California  Health  &■ 
Safety  Code  Exemption  for  Agricultural 
Sources  Affect  the  Adequacy  of  the  SIP? 

For  areas  that  fail  to  meet  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  section  110  and  title  1.  part  D 
of  the  Act  require  SIPs  to  contain  a 
program  for  issuing  "permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources 
anywhere  in  the  nonattainment  area,  in 
accordance  with  section  173."  CAA 
section  172(c)(5).  EPA  regulations 
establish  that  an  approvable  SIP 
program  for  issuing  preconstruction 
permits  "shall  apply  to  any  new  major 
stationary  source  or  major  modiTication 
that  is  major  for  the  pollutant  for  which 
the  area  is  designated  nonattainment 
*   *   *  ."  40  CFR  51.165(a)(2).  Neither 
the  Act  nor  EPA  regulations  allow  any 
exemptions  from  permitting  for  new 
major  sources,  and  our  regulations 
contain  only  limited  exemptions  for 
major  modifications.  40  CFR 
51.165(a)(l)(v)(C). 

For  areas  that  attain  the  NAAQS, 
section  110  and  title  I.  part  C  of  the  CAA 
require  a  PSD  preconstruction 
permitting  program  for  new  and 
modified  major  stationary  sources.  See, 
e.g.,  CAA  section  165.  EPA  regulations 
also  set  forth  the  requirements  for  PSD 
permitting  programs.  40  CFR  51.166. 
Like  nonattainment  NSR.  neither  the 
Act  nor  the  PSD  regulations  contain 
exemptions  from  permitting  for  new 
major  sources,  and  our  regulations 
provide  only  limited  ones  for  major 
modifications.  See  40  CFR 
51.166(b)(2)(iii). 

California  Health  &  Safety  Code 
section  42310(e)  exempts  from  all  air 
permitting  "equipment  used  in 
agricultural  operations  in  the  growing  of 
crops  or  the  raising  of  fowl  or  animals." 
As  a  result,  the  State  and  districts 
cannot  issue  permits  to  these 
agricultural  sources,  even  if  they  are 
major  stationary  sources  under  the  Act. 
The  CAA  NSR  and  PSD  permitting 


requirements  do  not  provide  for  this 
exemption. 

Section  110(a)(2)(E)  of  the  Act 
requires  the  State  to  provide  assurances 
that  it  has  "adequate  personnel, 
funding,  and  authority  under  State  (and, 
as  appropriate,  local)  law  to  carry  out 
such  implementation  plan  (and  is  not 
prohibited  by  any  provision  of  Federal 
or  State  law  from  carrying  out  such 
implementation  plan  or  portion  thereof) 
*   *  *  ."  California  Health  &  Safety 
Code  section  42310(e)  effectively 
prohibits  the  State  and  districts  from 
fully  implementing  the  SlP-approved 
NSR  and  PSD  permitting  programs  for 
agricultural  sources.  Thus,  the  SIP  does 
not  comply  with  the  requirement  for  the 
State  to  have  adequate  legal  authority  to 
fully  implement  the  SIP.  Therefore,  the 
SIP  for  nonattainment  areas  and  ' 
approved  PSD  programs  in  attainment 
areas  in  California  is  substantially 
inadequate  and  must  be  corrected. 

C.  How  Can  California  Correct  the  SIP 
Inadequacy? 

To  correct  the  deficiency,  EPA 
recommends  that  the  State  legislature 
amend  Health  &  Safety  Code  section 
42310(e)  to  remove  the  exemption  as  it 
applies  to  major  agricultural  sources. 
The  State  is  already  subject  to  a 
sanctions  clock  based  on  the  Notice  of 
Deficiency  (NOD)  that  EPA  issued  on 
May  22,  2002,  67  FR  35990,  with  respect 
to  the  State's  title  V  operating  permits 
program.  In  that  NOD,  EPA  explained 
that  California  Health  &  Safety  Code 
section  42310(e)  improperly  exempted 
major  agricultural  sources  from  CAA 
title  V  permitting.  The  NOD  stated: 
"EPA  has  determined  that  significant 
action  in  this  instance  means  the 
revision  or  removal  of  Health  and  Safety 
Code  42310(e)  so  that  local  air  pollution 
control  districts  have  the  required 
authority  to  issue  title  V  permits  to 
stationary  agricultural  sources  that  are 
major  sources  of  air  pollution."  A 
similar  correction  with  respect  to  NSR 
and  PSD  permitting  is  necessary  to 
comply  with  this  proposed  action. 

The  May  2002  NOD  notes  that  the 
title  V  regulations  instruct  EPA  to  apply 
sanctions  in  accordance  with  section 
1 79(a)  of  the  Act  if  California  has  not 
corrected  the  deficiency  (removal  or 
revision  of  the  permitting  exemption  in 
Health  and  Safety  Code  section 
42310(e))  prior  to  November  23,  2003 
(18  months  after  the  effective  date  of  the 
NOD).  The  State  legislature  is  required 
to  take  essentially  the  same  action  (i.e., 
remove  the  agricultural  permitting 
exemption  for  major  stationary  sources) 
to  correct  the  SIP  inadequacy  discussed 
in  this  proposed  action. 


If  EPA  finalizes  this  SIP  call  and 
determines  the  State  has  failed  to 
submit  the  necessary  assurances 
addressing  the  deficiency  by  the 
required  date,  a  sanctions  clock  would 
start  for  this  SIP  deficiency  in 
accordance  with  section  179  of  the  Act. 
EPA  proposes  that  if  EPA  determines 
the  State  fails  to  submit  the  necessary 
assurances  to  address  the  SIP  call  by 
November  23,  2003,  or  if  EPA 
subsequently  finds  the  correction  does 
not  adequately  provide  such  assiuances, 
sanctions  would  apply  as  specified 
under  40  CFR  52.31.1 

D.  Are  Individual  Districts  Required  To 
Revise  Approved  SIP  Rules? 

EPA  is  not  calling  for  specific 
revisions  to  district  rules  at  this  time. 
We  note  that  several  districts  may  have 
exemptions  for  agricultural  sources  in 
their  local  SIP-approved  rules.  ^  We 
believie  it  is  reasonable  to  wait  for  the 
State  legislature  to  correct  Health  and 
Safety  Code  section  42310(e)  first  so  that 
it  is  clear  whether  any  such  exemptions 
at  the  district  level  represent  authority 
problems  under  section  110(a)(2)(E).3 
EPA,  nonetheless,  encoiuages  districts 
to  evaluate  their  SIP-approved  rules  to 
ensure  that  exemptions  do  not  create 
potential  authority  problems.  Once  the 
State  acts  to  address  Health  and  Safety 
Code  section  42310(e),  EPA  will  work 
with  the  districts  to  determine  if  further 
rulemaking  is  necessary  to  address 
specific  local  deficiencies  that  remain 
after  the  State  law  change. 


■  EPA  is  using  its  authority  in  section  110(k)(S)  to 
set  a  deadline  that  is  less  then  18  months.  We 
believe  the  November  23.  2003,  deadline  is 
reasonable  because  action  by  this  date  is  otherwise 
required  to  address  the  title  V  problems  noted 
above. 

'  EPA  has  conducted  a  preliminary  search  for 
local  rules  exempting  agricultural  sources  from  NSR 
or  PSD  permitting  requirements.  The  following 
districts  may  have  one  or  more  exemptions 
currently  approved  into  the  SIP:  Bay  Area,  Butte, 
County,  El  Dorado,  Feather  River,  Medocino,  Placer. 
Sacramento  and  Yolo-Solano.  As  noted  below,  EPA 
will  continue  to  evaluate  the  rules  for  all  of  the 
districts  to  identify  more  accurately  any  potentially 
problematic  rule  provisions  in  the  SIP. 

'  We  note  that  certain  local  exemptions  are  tied 
to  exemptions  such  as  Health  and  Safety  Code 
section  42310(e)  provided  under  State  law.  Removal 
of  the  exemption  at  the  State  level  could 
automatically  resolve  authority  problems  at  the 
district  level.  In  addition,  if  the  State  legislature 
were  to  not  only  revise  the  language  of  Health  and 
Safety  Code  section  42310(e)  but  also  to  clarify  that 
any  such  local  exemptions  were  also  void,  no 
further  action  by  the  districts  may  be  necessary.. 
Depending  on  the  action  at  the  State  level,  EPA  may 
be  able  to  make  the  required  finding  under 
110(a)(2)(E)  that  the  authority  to  carry  out  the 
permitting  programs  is  not  prohibited  by  any  State 
or  local  law. 


E.  What  Are  the  Consequences  if  We 
Finalize  This  Proposed  Finding  of 
Substantial  Inadequacy? 

If  EPA  finalizes  this  SIP  call,  as 
proposed,  the  State  would  need  to 
suWmit  to  EPA  a  SIP  revision  providing 
the  necessary  assurances  that  it  (or  the 
districts)  can  fully  implement  the 
required  NSR  and  PSD  programs  within 
the  State.  If  the  State  fails  to  submit  the 
required  assurances  or  if  EPA  finds  the 
submittal  incomplete  or  disapprovable, 
sanctions  would  apply  in  accordance 
with  CAA  sections  179(a)  and  (b)  and 
EPA  regulations  at  40  CFR  52.31.  There 
are  two  types  of  sanctions:  highway 
funding  sanctions  (section  179(b)(1)) 
and  offset  sanctions  (section  179(b)(2)). 
Pursuant  to  our  regulations  at  40  CFR 
52.31,  offset  sanctions  will  apply  18 
months  following  a  finding  by  EPA 
imder  section  179(a);  highway  funding 
sanctions  would  apply  six  months  later. 

n.  statutory  and  ExecutiTe  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as^me 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  tjie  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  historically  exempted  from 
Executive  Order  12866  regulatory 
actions  governing  revisions  to  SiPs.  It 
has  been  determined  that  today's 
proposed  call  for  revisions  to  the  SIP 
vvould  not,  in  any  event,  be  a 
"significant  regulatory  action"  imder 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subjectto  notice  and  comment 
rulemaking  requirements  lyiless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

Today's  proposed  SIP  call  would  not 
establish  Requirements  applicable  to 
small  entities.  Instead,  it  would  require 
the  State  of  California  and  several  local 
air  districts  to  develop,  adopt,  and 
submit  SIP  revisions  that  would  provide 
the  necessary  assurances  that  the 
appUcable  NSR  and  PSD  programs  do 
not  exempt  major  agricultural  sources. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  rule  does  not 
establish  requirements  apphcable  to 
small  entities.  Therefore,  the 
Administrator  certifies  that  this  action 
Mdll  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22, 1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significandy  or  uniquely  impacted  by 

the  rule. 

EPA  has  determined  that  the  action 
proposed  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  The 
proposed  action  will  require  the  State  of 
California  and  several  local  air  districts 
to  revise  laws  and  regulations  governing 
exemptions  for  agricultural  sources. 
This  requirement,  even  if  considered  a 
federal  mandate,"  would  not  result  in 


aggregate  costs  over  $100  million  to 
either  the  state  or  local  districts.  In 
addition,  this  proposed  nde,  if  finalized, 
will  not  significantly  or  imiquely  impact 
small  governments. 

D.£xecutive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (FederaUsm)  and  12875 
(Enhancing  the  Intergovernmental 
.Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Pohcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the" relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regidation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  m  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
impUcations  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govenunent  and  the' States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it  does 
not  impose  a  new  enforceable  duty  on 
the  State  (see  infra  note  1),  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 


*  It  is  unclear  whether  a  requirement  to  submit  a 
SIP  revision  would  constitute  a  federal  mandate. 
The  obligation  for  a  state  to  revise  its  SIP  that  arises 
out  of  sections  1 10(a)  and  1 10(k)(5)  of  the  CAA  is 
not  legally  enforceable  by  a  court  of  law,  and  at 


most  is  a  condition  lor  continued  receipt  of 
highway  funds.  Therefore,  it  is  possible  to  view  an 
action  requiring  such  a  submittal  as  not  dreating 
any  enforceable  duty  within  the  meaning  of  section 
42'l(5)(9a)(n  of  UMRA  (2  U.S.C.  658  (a)(1)).  Even  if 
it  did,  the  duty  could  be  vi«wed  as  falling  within 
the  exctption  for  a  condition  of  Federal  assistance 
under  section  421(5MaMi)(I)  of  UMRA  (2  U.S.C. 
658(5)(a)(i)(I)). 
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E.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175  because  it 
does  not  apply  to  any  Tribes  or 
otherwise  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.  Thus, 
Executive  Or^er  13175  does  not  apply 
to  this  rule. 

EPA,  nonetheless,  specifically  solicits 
■additional  comment  on  this  proposed 
rule  from  tribal  officials. 

F.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

G.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 


agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  New  Source  Review,  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  lanuary  31,  2003. 
Wayne  Nastri. 

Regional  Administrator,  Region  IX. 
(FR  Doc.  03-3416  Filed  2-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA280-0390A  ;  FRL-74S0-9] 

Revisions  to  the  California  State 
ImplenMntatlon  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  Distiict's  (SJVUAPCD 
or  District)  revised  permit  exemption 
and  new  source  review  (NSR)  rules, 
Rules  2020  and  2201,  respectively,  for 
stationary  sources.  The  District  has 
revised  Rules  2020  and  2201  and 
submitted  them  to  EPA  as  a  revision  to 
the  California  State  Implementation 
Plan  (SIP)-  The  revisions  address 
deficiencies  identified  in  our  July  19. 
2001  limited  approval  and  limited 
disapproval  of  the  previous  version  of 
these  rules. 

EPA  is  also  publishing  in  today's 
Federal  Register  an  interim  final 
determination  that  the  District  has 
corrected  the  deficiencies  noted  in  the 
limited  disapproval.  The  interim  final 
determination  will  stay  the  sanctions 
clock  triggered  by  the  July  19,  2001 
limited  approval/limited  disapproval  of 
the  previous  versions  of  Rules  2020  and 


2201.  If  EPA  takes  final  action  to 
approve  these  rules,  the  sanctions  clock 
for  this  action  will  be  stopped. 
DATES:  Comments  must  be  sent  by 
March  17,  2003.  EPA  will  respond  to 
comments  in  a  final  action  on  this 
proposed  approval. 

ADDRESSES:  Send  comments  to:  Ed  Pike, 
Permits  Office  [AIR-3).  Air  Division. 
U.S.  Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

You  can  review  and  copy  the 
submitted  Rules  2020  and  2201.  the 
existing  SIP  rules,  and  EPA's  Technical 
Support  Document  (TSD)  at  EPA's 
Region  9  office  from  8:30  am  to  5  pm. 
Monday-Friday.  A  reasonable  fee  may 
be  charged  for  copying. 

Copies  of  the  submitted  Rules  are  also 
available  for  inspection  at  the  following 
locations: 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  APCD, 
1990  E.  Gettysburg  Avenue,  Fresno,  CA 
93726. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Ed  Pike  at  (415)  972-3970  or 
send  e-mail  to  pike.ed@epa.gov. 
SUPPLEMENTARY  INFORMATKM: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  What  Is  EPA  Proposing  To  Approve? 

EPA  today  proposes  to  approve 
revisions  to  the  California  SIP  by 
incorporating  the  submitted  revised 
versions  of  District  Rules  2020  and  2201 
into  the  SIP.  If  EPA  finalizes  this 
proposed  action  after  considering  public 
comment,  the  submitted  versions  of 
Rules  2020  and  2201  will  replace  the 
existing  versions  of  those  rules  currentiy 
in  the  SIP  for  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District, 
which  includes  the  following  counties: 
Fresno.  Kem,'  Kings,  Madera.  Merced. 
San  Joaquin,  Stanislaus,  and  Tulare. 

The  submitted  versions  of  Rules  2020 
and  2201  were  adopted  by  the  District 
on  December  19.  2002,  and  submitted  to 
EPA  by  the  California  Air  Resources 
Board  (CARB)  on  December  23,  2002. 
EPA  found  the  submittal  to  be  complete 
on  December  30,  2002.  EPA's  Technical 
Support  Document  (TSD)  accompanying 
this  proposed  action  describes  the 
portions  of  Rules  2020  and  2201  tiiat 
were  revised. 

n.  Background 

A.  History  of  SfVUAPCD  NSR  SIP 
Revisions 

District  Rule  2201  specifies  the 
requirements  for  the  review  of  new  and 
modified  stationary  sources  and 
outlines  the  requirements  to  be  included 
in  authorities  to  construct  (ATCs)  and 
permits  to  operate  (PTOs).  Rule  2020 
specifies  the  emission  imits  that  are  not 
required  to  obtain  ATCs  or  PTOs. 
Together,  these  rules  define  the 
applicability  and  requirements  of  the 
District's  NSR  program. 

On  July  19,  2001.  EPA  finalized  a 
limited  approval  and  limited 
disapproval  of  previous  versions  of 
Rules  2020  and  2201.^  66  FR  37587. 
EPA's  final  action  in  July  2001  was  a 
limited  disapproval  because  three 
provisions  in  the  previous  versions  of 
the  rules  did  not  comply  with  the  CAA 


» For  more  information  on  the  District  and  its 
jurisdiction  see  64  FR  51493  (Sept.  23. 1999). 

2  The  previous  version  of  Rule  2020  acted  upon 
in  the  July  19,  2001  final  action  was  the  version 
adopted  by  the  District  on  September  17, 1998.  The 
previous  version  of  2201  was  the  version  adopted 
by  the  District  on  August  20, 1998. 


and  were  not  approvable.  Because  of 
these  three  deficiencies,  the  rules  failed 
to  satisfy  the  requirements  of  sections 
172(c)(5)  and  173  of  the  CAA.  EPA 
finalized  a  limited  disapproval  of  the 
previous  version  of  Rules  2020  and  2201 
under  section  110(k)(3)  and  part  D  of 
CAA  title  I.  EPA's  final  limited 
disapproval  in  July  2001,  triggered  the 
sanctions  (the  "sanctions  clock")  in 

section  179  of  the  CAA. 

Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
imder  section  110(k)(3)  for  an  area 
designated  nonattainment  because  of 
the  submission's  failure  to  meet  one  or 
more  of  the  elements  required  by  the 
Act.  the  Administrator  is  required  to 
apply  one  of  the  sanctions  set  forth  in 
section  179(b)  if  the  deficiency  has  not 
been  corrected  within  18  months  of 
such  disapproval.  Section  179(b) 
provides  two  sanctions  available  to  the 
Administrator:  limitations  on  projects 
and  grants  for  which  the  Department  of 
Transportation  may  approve  federal 
highway  funding  ("highway  sanction") 
and  increasing  the  NSR  offset 
requirements  ("offset  sanction").  By 
regulation.  EPA  established  that  we  will 
apply  the  offset  sanction  18  months 
after  rule  disapproval  and  the  highway 
sanction  6  months  after  the  offset 
sanction.  40  CFR  52.31.  The  CAA  also 
provides  that  final  disapproval  under 
section  110(k)(3)  triggers  the  federal 
implementation  plan  (FTP)  requirement, 
CAA  Section  110(c).  The  18  month 
period  referred  to  in  section  179(a)  and 
40  CFR  52.31,  began  on  August  20, 
2001,  which  was  the  effective  date  of 
EPA's  final  limited  disapproval,  and 
will  expire  on  February  20.  2003. 

With  the  limited  disapproval,  the  July 
19.  2001  action  simultaneously  finalized 
a  limited  approval  of  Rules  2020  and 
2201.  EPA  finalized  the  limited 
approval  under  section  110(k)(3)  in  light 
of  EPA's  authority  pursuant  to  section 
301(a)  to  prescribe  regulations  necessary 
to  fiirther  air  quality  by  strengthening 
the  SIP.  Because  Rules  2020  and  2201 
strengthened  the  District's  NSR  program 
despite  the  three  cited  rule  deficiencies. 
EPA's  limited  approval  incorporated 
Rules  2020  and  2201  into  the  SIP 
subject  to  the  section  179  mandatory 
sanctions  triggered  by  EPA's  limited 
disapproval. 

B.  Deficiencies  in  SfVUAPCD  NSR 
Regulations  and  Required  Action 

EPA's  limited  disapproval  cited  three 
deficiencies  in  the  previous  versions  of 
Rules  2020  and  2201.  First.  EPA 
determined  that  the  previous  version  of 
Rule  2201  was  not  approvable  because 
its  offset  tracking  equivalency  system 
failed  to  contain  a  mandatory  remedy. 


We  also  found  the  previous  version  of 
Rule  2201  deficient  because  it  did  not 
require  all  sources  making 
modifications  that  result  in  a  significant 
increase  in  emissions  to  meet  the 
Lowest  Achievable  Emission  Rate       . 
(LAER).  Finally,  we  concluded  the 
previous  version  of  Rule  2020  was  not 
approvable  because  section  4.5  of  the 
rule  exempted  agricultural  sources  from 
permitting.  For  a  more  detailed 
discussion  of  these  three  rule 
deficiencies  please  see  our  final  limited 
approval  and  limited  disapproval.  66  FR 
37587  (July  19,  2001),  and  the 
accompanying  Technical  Support 
Document  dated  August  30, 1999  ("1999 

TSD"). 

EPA's  July  2001  limited  disapproval 
informed  the  District  that  the  following 
actions  were  required  to  correct  the  rule 
deficiencies: 

1.  The  District  must  revise  Rule  2201 
to  provide  a  mandatory,  enforceable  and 
automatic  remedy  to  cure  any  annual 
shortfall  and,  in  the  future,  prevent 
shortfalls  in  the  District's  New  Source 
Review  Offset  Equivalency  Traddng 
System. 

2.  The  District  must  remove  the  ". 
agricultural  exemption  from  District 
Rule  2020. 

3.  The  District  must  revise  Rule  2201 
to  ensure  that  all  sources  meet  LAER  ^ 
if  they  are  allowed  to  make  a  significant 
increase  in  their  actual  emissions  rate. 

See  66  FR  at  37590. 

C.  How  Has-SJVUAPCD  Corrected  These 
Rule  Deficiencies? 

1.  Offset  Equivalency 

a.  What  is  the  basis  for  allowing  an 
annual  offset  equivalency 
demonstration? 

Section  173(a)(1)(A)  provides  that 
new  and  modified  stationary  sources 
seeking  to  commence  operating  in  a 
nonattainment  area  must  be  required  by 
the  state  permitting  program  to  obtain 
sufficient  offsetting  emission  reductions 
("offsets")  such  that,  "the  total 
allowable  emissions  bom  existing 
sources  in  the  region,  from  new  or 
modified  sources  which  are  not  major    ^ 
emitting  facilities,  and  irom  the 
proposed  source  will  be  sufficientiy  less 
than  total  emissions  from  existing 
sources  *   *   *  so  as  to  represent 
reasonable  further  progress  *   *  *."  In 
our  July  19,  2001  final  action,  we 
explained  that  this  statutory  focus  on 
total  regional  emissions  supported  the 
approval  of  a  District  offset  program  that 


3  Many  California  Districts  use  the  term  "Best 
Available  Control  Technology"  (BACT)  with  a 
definition  equivalent  to  LAER.  Please  see  the  TSD 
for  additional  information  on  the  Districts 
definition  of  BACT. 
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ensured  equivalency  with  the  federal 
requirements  on  an  annual  aggregate 
basis.  66  FR  at  37588-89.'»  Thus,  we 
explained  that  an  offset  equivalency 
tracking  system  with  a  requirement  for 
a  mandatory  and  enforceable  remedy  for 
any  shortfall  would  comply  with  the 
requirements  of  the  Act.  Id.  at  37588.^ 

The  goal  of  the  District's  offset 
equivalency  tracking  system,  therefore, 
is  to  show  that,  notwithstanding  certain 
differences  between  the  District  and 
federal  NSR  programs,  the  District's 
rules  would  require  offsets  that  are,  in 
the  aggregate,  equivalent  to  offsets 
required  under  the  federal  program.**  In 
the  1999  TSD  for  the  proposed  limited 
approval/limited  disapproval,  65  FR 
58252  (Sept.  28.  2000),  we  identified 
areas  where  the  District  rules  may 
require  fewer  offsets  than  the  federal 
NSR  regulations  and  directed  the 
District  to  track  these  sources  of 
potential  shortfalls.  See  1999  TSD  at  15- 
17;  see  also  66  FR  at  37588  n.3.^  In 
general  these  differences  fall  into  two 
categories:  (1)  Differences  in  the 
quantity  of  offsets  required  in  the  first 
instance  and  (2)  differences  in  the  way 
the  value  of  emission  reductions  used  to 
satisfy  offset  requirements  is  calculated. 
Thus,  to  demonstrate  equivalency,  the 
District's  rule  needs  to  track  and  report 
on  both  of  these  categories  of 
differences.  Likewise,  if  the  remedy  is  to 
cure  and  prevent  future  shortfalls,  the 
rule  must  be  tailored  to  address  the  root 
cause  of  the  shortfalls.** 


*  We  relied  on  this  statutory  interpretation,  in 
part,  in  approving  the  RECLAIM  Trading  Program 
in  th«  South  Coast  Air  Quality  Management 
District.  See  61  FR  64291  (Dec.  4.  1996), 

^  We  have  also  noted  the  ability  of  States  to 
implement  accounting  or  tracking  systems  to 
demonstrate  annual  aggregate  equivalency  with 
federal  requirements  for  surplus  adjusting.  See 
Memo  from  |ohn  S.  Seitz,  Dir.,  OfTice  of  Air  Quality 
Planning  and  Standards  (OAQPS)  to  David 
Uowekamp,  Dir.,  Region  IX  Air  and  Toxics  Div. 
(Aug.  26,  1994)  ( •1994  Seitz  Metpo"). 

•See  65  FR  582.'i2.  58253  (Sept.  28.  2000)  ("The 
District  committed  to  demonstrate  equivalency  by 
calculating  on  an  annual  basis  the  quantity  of 
offsets  that  would  be  required  under  federal 
nonattainment  NSR  regulations  (i.e.  the  quantity  of 
offsets  that  meet  all  Clean  Air  Act  requirements) 
and  the  quantity  of  offsets  required  under  the 
District  program."). 

'  For  example,  the  District  does  not  require 
sources  to  offset  the  entire  quantity  of  emissions 
increases  (Rule  2201,  section  4.5)  and,  in  certain 
situations,  does  not  impose  thb  minimum  offset 
ratio  required  under  the  CAA  (Rule  2201.  section 
4.8). 

"in  our  final  limited  approval/limited 
disapproval,  we  noted  that  the  District  had 
identified  different  remedies  to  address  potential 
shortfalls  including  "using  EPA  requirements  for 
calculating  offset  baselines  and  quantities"  (which 
could  address  shortfalls  related  to  differences  in  the 
quantity  of  offsets  required  in  the  first  instance)  and 
"using  credits  thbl  are  surplus  at  the  time  of  use" 
(which  could  address  shortfalls  related  to 
differences  in  the  valuation  of  emission  reductions 


b.  What  is  the  offset  equivalency 
tracking  system  in  Rule  2201  and  how 
does  it  satisfy  the  deficiency  noted  in 
the  limited  disapproval? 

Section  7.0  of  tne  revised  District  Rule 
2201  (adopted  Dec.  19,  2002)  provides 
for  a  system  to  track  and  demonstrate 
the  equivalency  of  the  District's  NSR 
offset  requirements  to  the  offset 
requirements  of  the  federal  NSR 
program.  There  are  three  basic 
components  of  the  tracking  system 
provisions.  Section  7.1  outlines  the 
parameters  to  be  tracked  by  the  District 
on  an  annual  basis.  Sections  7.2  and  7.3 
describe  how  equivalency  is  to  be 
demonstrated  each  year.  Section  7.4 
describes  the  remedies  to  take  effect  to 
cure  any  annual  shortfall  and  prevent 
future  shortfalls.  While  the  District 
action  required  in  EPA's  final  limited 
approval/ limited  disapproval  was  "to 
provide  a  mandatory  and  enforceable 
remedy  to  cure  any  annual  shortfall  and, 
in  the  future  prevent  shortfalls,"  as 
noted  above,  the  provisions  for  tracking 
and  demonstrating  equivalency  are 
critical  for  ensuring  that  the  remedy  is 
applied  automatically  and  addresses  the 
cause  for  the  shortfall.  Thus,  each  of  the 
components  provided  in  section  7.0  is   * 
necessary  to  ensure  the  remedy 
provision  satisHes  this  deficiency. 

The  District's  tracking  system  requires 
two  demonstrations  to  be  included  in    - 
the  annual  report.  First,  the  District  is  to 
track  and  compare  on  an  annual  basis 
the  aggregate  quantity  of  offsets  required 
under  Rule  2201  and  the  quantity  of 
offsets  that  would  have  been  required 
under  the  federal  NSR  provisions.  Rule 
2201,  section  7.2.1.  This  comparison 
will  show  whether  the  District  rule 
requires  as  many  offsets  as  the  federal 
rules,  regardless  of  the  "creditable" 
value  of  the  actual  emission  reduction 
used  to  meet  the  offset  requirements. 
Should  there  be  a  shortfall  the  rule 
provides  fof'  two  stages  of  remedy.  The 
District  may  first  retire  unused  emission 
reduction  credits  that  meet  federal 
requirements  to  make  up  for  the 
shortfall.  Rule  2201,  section  7.4.1.1.  If 
sufficient  emission  reduction  credits  are 
not  available,  the  District  must  apply 
federal  offset  requirements  to  all  permits 
issued  after  the  annual  demonstration 
deadline  until  the  District  amends  its 
NSR  provisions  to  require  equivalent 
offsets.  Rule  2201,  section  7.4.1.2.  These 
remedies  reasonably  address  the  source 
of  the  demonstrated  shortfall  and  satisfy 
our  requirement  for  a  mandatory, 
enforceable  and  automatic  remedy. 

The  second  piece  of  the  annual 
demonstration  addresses  whether  the 


used  to  meet  offset  requirements).  See  66  FR  at 
37590. 


District's  overall  approach  is  equivalent, 
including  the  District's  decision  not  to 
adjust  the  creditable  value  of  emission 
reductions  at  time  of  use  ("surplus 
adjusting"  or  "discounting"  at  time  of 
use).  The  District  will  determine  the 
creditable  surplus  value  of  the  emission 
reductions  actually  used  each  year  by 
applying  federal  creditability  criteria, 
and  compare  this  adjusted  aggregate 
number  to  the  number  of  offsets  that 
would  have  been  required  under  the 
federal  NSR  program.  The  District  shall 
provide  an  annual  report  to  demonstrate 
that,  in  the  aggregate,  it  is  achieving  an 
equivalent  number  of  creditable 
emission  reductions  as  would  be 
achieved  under  the  federal  program. 
Rule  2201,  section  7.2.2.  If  a  shortfall  is 
found  in  this  comparison,  and  it  is  not 
the  result  of  different  offset 
requirements  identified  in  the  first  piece 
of  the  demonstration  described  above, 
the  cause  of  the  shortfall  must  be  related 
to  differences  in  the  way  the  District 
determines  the  creditable  value.  As  a 
result,  the  remedy  for  such  a  shortfall  is 
to  apply  federal  creditability  criteria, 
including  discounting  at  time  of  use.  In 
the  event  of  a  shortfall  in  this  portion 
of  the  annual  demonstration,  section 
7.4.2  will  automatically  require  all 
ATCs  issued  after  the  annual  report 
deadline  to  ensure  emission  reductions 
used  to  satisfy  offset  requirements  are 
creditable  and  that  the  surplus  value  of 
those  reductions  is  determined  at  the 
time  of  ATC  issuance.  EPA  proposes  to 
conclude  that  this  remedy  reasonably 
meets  the  EPA  requirement  for  a 
mandatory,  enforceable  and  automatic 
remedy  to  cure  any  shortfall  and 
prevent  future  shortfalls. 

c.  Does  the  tracking  system  replace 
applicable  NSR  requirements? 

"The  tracking  system  does  not  replace 
the  applicable  requirements  of  Rule 
2201.  It  is  important  to  clarify  that  while 
the  tracking  system  allows  EPA  to 
approve  the  District  NSR  provisions  of 
Rule  2201  notwithstanding  specific 
differences  between  the  District's  rules 
and  federal  NSR  requirements,  nothing 
in  section  7.0  of  the  rule  relieves 
sources  from  the  obligation  to  comply 
with  the  other  requirements  of  Rule 
2201.  For  example,  sources  must 
continue  to  obtain  offsets  in  compliance 
with  section  4.5  of  Rule  2201.  Emission 
reductions  used  to  meet  these  offset 
requirements  must  continue  to  be  "real, 
enforceable,  quantifiable,  surplus,  and 
permanent."  Rule  2201,  section  3.2.1. 
Therefore,  a  source  could  not  rely  on  the 
annual  aggregate  demonstration  to  ciire 
the  use  of  unenforceable  (or  otherwise 
non-creditable)  emission  reductions  to 
meet  the  District's  offset  requirements. 
Such  use  would  be  a  violation  of  the 
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District's  rules  and  may  be  subject  to 
enforcement  by  the  District  or  EPA  even 
if  the  District  is  otherwise  required  to 
make  up  for  this  shortfall  through  the 
offset  tracking  system. 

Major  sources  (and  major 
modifications)  should  therefore  ensure 
that  the  emission  reductions  used  to 
satisfy  offset  requirements  meet  federal 
creditability  criteria.^  The  one  potential 
exception  is  with  regard  to  the  federal 
requirement  to  determine  the  surplus 
value  of  an  emission  reduction  at  time 
of  use.  Rule  2201  allows  the  surplus 
value  to  be  determined  at  the  time  the 
ATC  for  an  emission  reduction  or  the 
application  for  an  emission  reduction  ^ 
credit  (ERC)  is  deemed  complete.  Rule' 
2201,  section  3.2.2.  With  our  final 
approval  of  the  District  tracking  system, 
EPA  will  allow  the  District  to  forgo  the 
federal  surplus  adjusting  requirement 
and  sources  will  be  able  to  rely  on 
emission  reductions  EPA  might 
otherwise  not  consider  surplus.  This 
flexibility,  however,  is  only  available  for 
sources  covered  by  the  District's 
tracking  system.  The  tracking  system 
only  covers  permits  for  sources  with 
ATC  applications  that  were  not  deemed 
complete  before  August  20,  2001.  See 
Rule  2201,  section  7.3.1.  Sources  with 
ATC  applications  deemed  complete 
before  August  20,  2001  must  meet  all 
federal  creditability  criteria  including 
the  requirement  that  the  surplus  value 
of  emission  reductions  be  discounted  at 
time  of  use  (i.e.,  at  time  ATC  is  issued). 
Because  the  criteria  for  determining 
the  creditability  of  an  emission 
reduction  will  continue  to  be  important 
both  for  sources  seeking  permits  and  for 
the  District  in  implementing  the 
tracking  system,^"  the  following 
sections  discuss  particular  creditability 
issues  that  have  recently  been  raised  by 
the  District  and  others. 

d.  What  are  the  requirements  for  being 
an  enforceable  emissions  reduction? 

CAA  sections  173(a)  and  (c)(1), 
require  emission  reductions  to  be 
federally  enforceable  before  a 
construction  permit  may  be  issued,  and 
in  effect  and  enforceable  by  the  time  a 
new  or  modified  source  commences 
operation.  EPA  has  explained  that  the 
District  can  make  emission  reductions 


»The  District's  amendments  to  Rule  2201 
reiterate  these  criteria  in  section  7.1.5.  These 
criteria  derive  directly  from  the  offset  requirements 
of  the  CAA  section  173(c).  See  1994  Seitz  Memo; 
see  also  51  FR  43814  (Dec.  4. 1986)  ("Emissions 
Trading  Policy  Statement").  As  such,  EPA  will 
interpret  the  District  requirement  in  accordance 
with  our  federal  policy  and  guidance  on 
creditability. 

>o  Section  7.1.5  of  Rule  2201  expressly  notes  that 
the  creditability  of  a  given  emission  reduction 
included  in  the  annual  demonstration  may  be 
subject  to  EPA  review. 


enforceable  by  modifying  the  permit  for 
the  source  reducing  emissions  or  by 
obtaining  SIP  approval  of  the  rules  that 
result  in  the  emission  reduction.  EPA 
has  also  explained  that  while  the 
emission  reduction  need  not  occur 
before  the  new  or  modified  source 
commences  operation,  the  specific 
emission  reduction  credits  to  be  used  by 
the  source  under  review  must  be 
identified  and  enforceable  before  the 
authority  to  construct  may  be  issued. 
See  57  FR  at  13553;  see  also  Memo  from 
John  S.  Seitz,  Dir.  OAQPS  to  Regional 
Air  Dirs  (June  14, 1994)  ("Offsets 
Required  Prior  to  Permit  Issuance"). 
Thus,  even  though  the  emissions 
reduction  may  not  have  occurred  by  the 
time  the  ATC  is  issued  (e.g.,  the  revised 
permit  does  not  call  for  the  source  to 
actually  reduce  emissions  until  a  later 
date),  the  new  or  modified  source  must 
identify  the  source  of  the  emissions 
reduction  to  be  used  to  meet  the  offset 
requirements,  must  provide  an 
opportimity  for  review  of  the  proposed 
emission  reduction  credits  and,  once  the 
ATC  is  issued,  cannot  change  the 
emission  reduction  credits  unless  a  new 
ATC  is  proposed  identifying  the  new 
emission  reduction  credits  to  be  relied 

upon, 
e.  What  kinds  of  emission  reductions 

may  be  creditable? 

Section  7.2.2.2  of  Rule  2201  allows 
the  District  to  include  in  the  annual 
equivalency  demonstration,  "the 
surplus  value  of  additional  creditable 
emission  reductions  that  have  not  been 
used  as  offsets  and  have  been  banked  or 
have  been  generated  as  a  result  of 
permitting  actions."  These  vmused 
"additional  credits"  may  include 
emission  reductions  from  a  number  of 
actions.  Examples  of  such  additional 
credits  include  emission  reductions 
used  to  meet  offset  requirements  by 
non-major  sources  and  the  10  percent 
Air  quality  Improvement  Deduction 
applied  under  section  4.12  of  Rule  2201 
for  newly  banked  credits."  This  section 
addresses  a  few  other  issues  the  District 
has  raised  regarding  the  creditability  of 
other  actions  that  might  be  considered 
to  generate  "additional  credits." 

The  central  issue  for  determining  the 
creditability  of  a  particular  action  often 
will  be  whether  the  reduction  is 
surplus.  The  surplus  requirement 
derives  from  section  173(c)(2)  of  the 
Act,  which  provides,  "Emission 
reductions  otherwise  required  by  this 
Act  shall  not  be  creditable  as  emissions 
reductions  for  purposes  of  any  such 


offset  requirement."  To  be  creditable,  a 
particular  emission  reduction  must  not 
be  required  by  the  Act  or  otherwise 
relied  upon  to  meet  a  requirement  of  the 
Act.  Thus,  District  reqtlirements  that  are 
more  stringent  than  an  express 
requirement  of  the  Act  may  generate 
surplus  credits  as  long  as  the  emission 
reductions  are  not  relied  upon 
elsewhere  to  comply  with  a  requireihent 
of  the  Act  (e.g.,  to  achieve  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)).i2 

The  emission  reductions  must  also  be 
real  and  quantifiable — actual  emissions 
to  the  air  must  he  reduced.  Paper 
reductions  (i.e.,  changes  in  a  source's 
permitted  emissions  that  do  not  require 
actual  emissions  to  decrease)  are  not 
creditable.  Likewise,  rules  that  Umit  the 
increase  in  emissions  do  not  generate 
real,  quantifiable  reductions  in 
emissions.  For  example,  the  District 
BACT  requirements  for  modifications  to 
existing  non-major  sources  may  generate 
emission  reductions  where  the  control 
requirement  results  in  actual  emissions 
reductions  as  compared  to  pre- 
modification  emission  levels.  By     . 
contrast,  BACT  requirements  for  new 
non-major  soiutes  cannot  generate 
emission  reduction  credits  because 
there  has  been  no  reduction  in  actual 
emissions  (instead  actual  emissions 
have  increased). 

It  is  not  possible  for  EPA  to  predict 
the  various  potential  claims  that  will  be 
made  for  emission  reduction  credits. 
Even  for  the  examples  described  in  this 
section  and  in  the  TSD,  case-specific 
facts  may  affect  the  analysis  on 
creditability.  It  is  therefore  critical  for 
the  District  to  raise  specific  questions  to 
EPA  so  that  these  issues  can  be  resolved 
on  a  case-by-case  basis. 

f.  Are  pre-1990  emission  reductions 
creditable? 

Pre-1990  emission  reduction  credits 
pose  particular  problems  under  each  of 
the  criteria  for  creditability  because  of 
the  age  of  these  credits.  Information  on 
their  generation  may  be  missing,  making 
it  difficult  to  verify  the  quantity  of 
emission  reductions  and  ensure  their 
continued  enforceability.  These 
problems,  however,  can  be  overcome  if 


1 '  These  additional  credits  must  of  course  meet 
the  creditability  criteria  described  herein.  This  is 
expressly  required  by  Rule  2201,  section  7.4.1.1. 
The  1999  TSD  provides  additional  discussion  on 
the  availability  of  these  additional  credits. 


'2  The  District  has  asked  whether  implementation 
of  District  rules  that  are  not  yet  in  the  SIP  could 
be  counted  as  generating  an  ERC.  Such  rules,  used 
to  generate  innovative  offsets,  must  satisfy  EPA 
requirements  for  Economic  Incentive  Programs  (see 
EPA's  guidance  document  entitled.  "Improving  Air 
Quality  with  Economic  Incentive  Programs" 
(January  2001)).  EPA  would  not  consider  as 
ci«d>table,  emission  reductions  achieved  through 
early  implementation  of  rules  that  do  not  meet 
these  requirements.  In  addition,  any  credits 
generated  through  these  programs  must  continue  to 
meet  the  basic  criteria  for  creditability  [e.g.. 
permanent,  surplus;  quantifiable  and  enforceable). 
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detailed  records  are  available  to  support 
the  required  findings  on  creditability. 
The  more  difficult  issues  are  related  to 
the  requirement  that  emission 
reductions  be  surplus. 

The  basic  purpose  of  the  surplus 
requirement  is  to  avoid  "double 
,  counting"  emission  reductions.  Double 
counting  can  occur  where  emission 
reductions  are  the  result  of,  or  would 
have  been  achieved  by,  controls 
expressly  required  by  the  Act  or 
controls  used  to  satisfy  requirements  of 
the  Act.  Double  counting  can  also  occur 
if  credit  for  emission  reductions  is 
claimed  where  the  State's  planning 
actions  do  not  recognize  that  the 
reduced  emissions  existed  in  the  first 
place.  This  is  especially  a  concern  for 
emission  reductions  that  occurred  long 
ago. 

To  avoid  potential  double  counting, 
EPA  has  issued  guidance  on  how 
emission  reductions  should  be 
discounted  at  the  time  of  use  and  the 
planning  assumptions  an  area  must 
make  to  allow  the  use  of  pre- 1990 
credits  to  meet  NSR  offset  requirements. 
The  1992  "General  Preamble  for  the 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990" 
("General  Preamble")  describes  the 
planning  requirements  of  the  Act  as 
amended  in  1990.  57  FR  13498  (April 
16.  1992).  The  General  Preamble 
addresses  the  issue  of  pre-1990  (or  "pre- 
enactment")  emission  reductions  and 
how  areas  need  to  ensure  the  use  of 
these  does  not  conflict  with  planning. 
The  two  types  of  planning  actions  that 
need  to  reflect  the  use  of  pre-1990 
credits  are  Rate  of  Progress  (ROP)  plans 
and  attainment  demonstrations.  See  id. 
at  13508-509  and  13552-54;  see  also 
1994  Seitz  Memo. 

Section  172(c)(2)  requires  I 

implementation  plans  for  nonattainment 
areas  to  include  provisions  requiring 
reasonable  further  progress  toward 
attainment.  The  1990  Amendments 
added  specific  reduction  requirements 
necessary  to  satisfy  the  general 
reasonable  further  progress  requirement. 
For  example,  ozone  areas  classified  as 
moderate  nonattainment  and  above 
must  achieve  a  15-percent  reduction  in 
volatile  organic  compound  (VOC) 
emissions  from  1990  baseline  levels 
within  six  years  of  enactment  of  the 
CAA  Amendments.  CAA  section 
182(b)(1).  Ozone  areas  classified  as 
serious  and  above  must,  in  general, 
achieve  an  additional  3-percent 
reduction  every  three  years  thereafter 
until  the  attainment  date.  CAA  section 
182(c)(2)(B). 

Because  the  baseline  for  measuring 
reasonable  further  progress  is  the  level 
of  actual  emissions  from  anthropogenic 


sources  in  1990,  pre-1990  emission 
reductions  generally  are  not  included  in 
the  baseline.  Thus,  to  avoid  giving 
credit  for  reductions  that  the  baseline 
already  reflects,  pre-1990  credits  must 
be  "added  back."  The  General  Preamble 
explains  that  the  required  emission 
reductions  necessary  to  meet  reasonable 
further  progress  (e.g.,  15  percent  from 
1990  levels)  must  be  net  of  growth  and 
net  of  any  pre-1990  emission  reduction 
credits  the  area  plans  to  allow  for  use  as 
offsets.  57  FR  at  13508-509.  This  means 
that  the  controls  identified  to  achieve 
the  target  level  of  emissions  (e.g.,  85 
percent  of  the  baseline  levels)  must  also 
achieve  reductions  to  offset  growth  and 
the  addition  of  any  pre-1990  emission 
reduction  credits  the  area  wishes  to 
make  available.!' 

There  are  different  ways  that  areas 
can  include  pre-1990  credits  in  ROP 
plans.  EPA  has  explained,  "A  State  may 
choose  to  show  that  the  magnitude  of 
pre-1990  ERC's  (in  absolute  tonnage) 
was  included  in  the  growth  factor,  or 
the  State  may  choose  to  show  that  it  was 
not  included  in  the  growth  factor,  but  in 
addition  to  anticipated  growth."  1994 
Seitz  Memo.  Under  either  approach,  the 
quantity  of  pre-1990  credits  added  to  or 
included  in  the  growth  factor  must  be 
distinguishable  and  identifiable.  Id.  If 
the  addition  of  pre-1990  credits  cannot 
be  distinguished  from  general  growth, 
EPA  will  not  be  able  to  determine 
whether  the  growth  factor  used  in  the 
plan  is  reasonable  or  to  compare  the 
actual  use  of  pre-1990  credits  to  the  cap 
assumed  in  the  plan.'** 

Pre-1990  credits  must  also  be 
accounted  for  in  an  area's  attainment 
demonstration.  57  FR  13509  and  13553; 
see  also  1994  Seitz  Memo.  In  addition 
to  demonstrations  of  reasonable  further 
progress,  the  Act  requires  areas  to 


■^  For  example,  assume  the  1990  baseline 
emissions  level  is  100  tons  per  year  (tpy)  and  the 
area  anticipates  10  percent  growth  and  wishes  to 
make  available  5  tpy  of  pre-1990  credits.  In  order 
to  achieve  the  target  level  of  85  tpy  {i.e..  15  percent 
reduction  of  baseline  emissions),  the  ROP  plan  will 
need  to  identify  controls  that  will  achieve  30  tpy 
of  reduction — 15  tpy  to  demonstrate  reasonable 
further  progress,  10  tpy  to  offset  growth  and  5  tpy 
to  offset  the  use  of  pre-1990  credits.  This  obviously 
is  an  overly  simplistic  example  and  is  intended 
only  to  show  how  these  concepts  relate  to  one 
another. 

'•'  EPA  addressed  similar  concerns  in  its  1986 
Emissions  Trading  Policy  Statement.  51  FR  43814 
(Dec.  4.  1986).  In  that  guidance,  EPA  described  the 
need  to  distinguish  between  shutdowns  to  be  used 
to  generate  credits  to  meet  offset  requirements  and 
shutdowns  built  into  assumptions  on  growth.  We 
explained,  "In  all  cases  where  net  turnover 
reductions  have  been  quantified  and  relied  on  as 
part  of  attainment  demonstrations,  states  which 
seek  to  grant  shutdown  credit  for  use  in  trading 
must  be  prepared  to  show  ctearly  and 
unequivocally  on  the  basis  of  SIP  documents  or 
tra<:king  that  the  credit  has  not  been  double-counted 
or  otherwise  relied  on  for  SIP  planning  purposes." 


submit  a  demonstration  that  the  SIP,  as 
revised,  will  provide  for  attainment  of 
the  NAAQS  by  the  applicable 
attainment  date  ("attainment 
demonstration").  See,  e.g.,  CAA  section 
182(c)(2)(A)  (attainment  demonstration 
required  for  serious  ozone 
nonattainment  areas).  Attainment 
demonstrations,  in  very  general  terms, 
require  areas  to  use  modeling  or  other 
approved  analytical  techniques  to 
determine  the  level  of  emissions 
required  to  achieve  the  NAAQS  and  to 
provide  projections  of  emissions 
inventories  to  show  how  the  area  will 
control  sources  to  achieve  the  necessary 
level  of  emissions.  Because  new  and 
modified  major  soiut:es  are  required  to 
ofiset  their  emissions  increases  by 
obtaining  emission  reductions  from 
other  sources,  there  should  be  no  net 
effect  on  emissions  inventories  from 
construction  or  modification  of  a  major 
source  if  the  emissions  reduced  are 
included  in  the  inventory.  This  means 
pre-1990  emissions  reductions,  which 
would  otherwise  not  be  included  in 
inventories  of  emissions  in  1990  and 
beyond,  must  be  added  back  into  the 
area's  inventories  as  if  these  emissions 
were  still  in  the  air  in  order  to  be  used 
as  offsets  and  ensure  no  net  effect  on 
emission  inventories.  See  62  FR  at 
13509  and  13553;  see  also  1994  Seitz 
Memo. 

There  are  multiple  ways  that  these 
pre-1990  emissions  can  be  included  in 
the  inventories.  The  simplest  would  be 
to  include  a  line  item  for  the  emissions 
to  be  added  for  use  as  potential  offsets. 
No  matter  what  approach  an  area  uses, 
the  demonstration  must  clearly  identify 
these  emissions  so  that  the 
reasonableness  of  the  approach  can  be 
evaluated  and  the  actual  use  of  these 
pre-1990  credits  can  be  compared  to  the 
assumptions  in  the  demonstration. 

To  (fate.  SIVUAPCD  has  failed  to 
-adequately  account  for  the  use  of  pre- 
1990  emission  reduction  credits  in  its 
planning  activities.  As  a  result,  EPA 
does  not  consider  these  reductions  to  be 
surplus  creditable  reductions  that  can 
be  used  to  meet  federal  offset 
requirements  within  the  District. 

'The  San  Joaquin  Valley  was  originally 
classified  as  moderate  for  the  PM-10 
NAAQS  following  enactment  of  the 
1990  Clean  Air  Act  Amendments.  The 
District  submitted  a  moderate  area  plan 
in  December  1991,  but  this  plan  was 
never  approved  by  EPA  and,  in  any 
event,  did  not  support  ihe  use  of  pre- 
1990  credits  by  including  these  credits 
in  the  plan's  inventories  as  emissions  in 
the  air.  On  January  8,  1993,  EPA 
reclassified  the  San  Joaquin  Valley  as 
serious  for  PM-10.  58  FR  3334.  The 
attainment  deadline  for  serious  PM 


nonattainment  areas  was  December  31, 
2001.  CAA  section  188(c)(2).  The 
attainment  demonstration,  due  with  the 
serious  area  plan  on  February  8, 1997, 
was  withdrawn  by  the  District  on 
February  26,  2002.  On  July  23,  2002. 
EPA  issued  a  finding  that  the  San 
Joaquin  Valley  failed  to  attain  the  PM- 
10  NAAQS  by  the  applicable  deadline. 
In  accordance  with  CAA  section  189(d), 
the  State  was  required  to  submit  by 
December  31.  2002,  a  new  attainment 
demonstration  for  San  Joaquin  Valley, 
along  with  measures  sufficient  to 
achieve  an  annual  reduction  in  PM-10 
or  PM-10  precursor  emissions  of  not 
less  than  5  percent.  This  new 
demonstration  has  not  been  submitted. 
The  District,  because  it  failed  to  attain 
the  PM  standard  by  the  statutory 
deadline  and  has  not  submitted  required 
progress  and  attainment  plans,  has 
failed  to  show  how  the  use  of  pre-1990 
emission  reductions  would  be 
consistent  with  the  need  for  expeditious 
attainment  of  the  PM  NAAQS. '^ 

The  San  Joaquin  Valley  is  ciuxently 
designated  as  a  severe  nonattairunent 
area  for  the  1-hour  ozone  NAAQS.  66 
FR  56476  (Nov.  8.  2001).  EPA  approved 
a  serious  area  plan  (the  "1994  ozone 
plan")  for  the  District  on  January  8,     * 
1997.  62  FR  1150.  The  plan  included  a 
demonstration  that  the  area  would 
attain  the  ozone  NAAQS  by  1999.  The 
attaiiunent  demonstration  in  the  1994 
ozone  plan  did  not  specifically  identify 
and  account  for  the  possible  use  of  pre- 
1990  emission  reductions.  The  area 
failed  to  attain  the  ozone  standard  in 
1999.  and  as  a  result  EPA  reclassified 
the  area  to  severe  on  November  8.  2001. 
66  FR  56476.  The  severe  area  plan  was 
due  on  May  31.  2002.  66  FR  at  56481. 
The  attaiiunent  deadline  for  severe  areas 
is  November  15.  2005.  CAA  section 
181(a)(1).  The  District  failed  to  submit 
the  required  plan  by  the  May  2002 
.  deadline  and  is  now  subject  to  the  offset 
sanction  begiiming  March  18,  2004,  for 


^lure  to  submit  the  required  plan.  67 
FR  61784  (Oct.  2,  2002). 

The  1994  ozone  plan  included  ROP 
milestone  provisions  for  1996  and  1999. 
The  plan,  however,  did  not  include  pre- 
1990  credits  in  the  ROP  provisions  or 
attainment  demonstration.  The  District 
has  recently  prepared  and  adopted  a 
ROP  plan  for  the  2002  and  2005 
milestones.'^  We  ^ill  review  this  ROP 
plan  to  determine  if  the  District  has 
properly  accoimted  for  the -use  of  pre- 
1990  credits  and  met  applicable  ROP 
requirements,  but  this  alone  will  not 
provide  the  necessary  demonstration 
that  the  use  of  these  credits  is  consistent 
with  the  need  for  the  area  to  attain  the 
ozone  NAAQS  as  expeditiously  as 
possible.'^  Unless  and  until  the  area 
submits  a  new  attaiiunent 
demonstration  that  shows  expeditious 
attainment  can  be  achieved  while  still 
allowing  the  use  of  these  credits,  EPA 
cannot  reasonably  conclude  that  these 
pre-1990  reductions  are  surplus 
creditable  reductions. 

Based  on  these  findings  regarding  the 
creditability  of  pre-1990  credits,  EPA 
will  consider  the  creditable  value  of 
these  credits  used  in  the  District's 
tracking  system  to  be  zero.  EPA, 
therefore,  encourages  the  District  and 
sources  to  avoid  using  these  pre-1990 
credits  and,  if  problems  arise,  to  work 
with  EPA  to  explore  options  for  other 
sources  of  emission  reduction  credits. 

2.  Agricultural  Exemption 

a.  How  has  the  District  corrected  this 
deficiency? 

On  December  19,  2002,  the  District 
adopted  a  version  of  Rule  2020  that 
deleted  section  4.5,  and  thereby 
eliminated  any  exemption  in  its  NSR 
rule  for  permitting  a  new  or  modified 
major  stationary  source  of  air  pollutants. 
The  District's  deletion  of  the  exemption 
from  its  NSR  rule  corrects  the  rule 
deficiency  set  out  in  our  July  2001 
limited  disapproval.  Because  the 
District  removed  the  exemption  from  its 


"This  conclusion  is  consistent  with  our  policy 
regarding  the  use  of  shutdown  credits  as  offeets. 
Memo  from  )ohn  S.  Seitz,  Dir..  OAQPS  to  Regional 
Air  Pirs  (July  21,  1993).  Under  the  policy  described 
in  the  1993  memo,  we  explained  that  the  use  of 
shutdown  credits  as  offsets  was  limited  to  ensure 
that  reductions  came  out  of  the  area's  e;(isting 
emissions  and  thus  assured  reasonable  further 
progress.  Before  1990,  this  could  only  be 
accomplished  if  the  area  had  a  demonstration  of 
attainment  that  made  this  showing.  After  1990. 
because  the  deadlines  for  submitting  attainment 
demonstrations  had  been  extended  by  the  Clean  Air 
Act  Amendments,  we  decided  that  an  attainment 
demonstration  should  not  be  required  before 
shutdown  credits  could  be  used.  We  added, 
however,  "This  policy  cannot  be  extended  to 
situations  where  an  attainment  demonstration  is 
lacking."  Thus  if  any  of  the  required  planning 
submittals  is  delinquent,  deemed  incomplete  or 
disapproved,  shutdown  credits  carmot  be  used  to 
meet  offset  requirements. 


>6The  2002  ROP  Plan  was  adopted  by  the  District 
Board  on  December  19.  2002,  and  submitted  to     - 
ARB.  A  copy  of  the  Plan  can  be  found  at  the 
District's  website  at  http://www.valleyair.org/ 
A)r  QualityPlans/ 
AQ_plans_Ozone.htm»Amendinent  2002  and  2005 

ROP  103. 

"The  1994  Seitz  Memo  explains  that  pre-1990 
credits  to  be  used  in  an  area  "must  be  contained 
in:  (1)  The  current  applicable  federally-approved 
RFP  and  ROP  plans  as  grtwth,  and  (2)  all  federally- 
required  attainment  demonstrations  as  emissions  in 
the  air."  While  an  argument  could  be  made  that 
inclusion  of  these  credits  in  the  ROP  and  not  in  an 
attainment  demonstration  might  be  sufficient  to 
support  their  use  where  the  attainment 
demonstration  is  not  yet  due.  this  argtxment  is  not 
reasonable  where,  as  here,  the  area  has  not  bnly 
failed  to  meet  the  plan  submission  deadlines  but 
has  had  to  be  reclassified  because  of  the  area's 
failure  to  attain  by  the  statutory  deadlines. 


rule  and  for  the  reasons  discussed 
below,  EPA  is  proposing  to  find  that  the 
District  has  corrected  the  deficiency  and 
to  approve  Rule  2020  as  revised. 

b.  How  is  EPA  addressing  the  State 
exemption?  . 

EPA  is  aware,  however,  that 
California  Health  &  Safet>'  Code 
42310(e)  continues  to  preclude  the 
District,  as  well  as  all  other  districts  in 
California,  from  permitting  agricultural 
sources  under  either  title  I  or  title  V  of 
the  CAA.  While  the  State  is  on  notice  of 
the  need  to  remove  the  exemption  for 
major  sources  for  pmposes  of  title  V,  the 
State  must  also  remove  the  exemption 
for  any  major  sources  for  purposes  of 
title  1.  Therefore,  concurrent  with 
today's  proposed  approval  of  the 
District's  revised  version  of  Rule  2020 
(deleting  the  exemption),  EPA  is 
publishing  in  the  Federal  Register  a 
proposal  pursuant  to  section  110(k)(5)  of 
the  CAA  to  find  the  California  SIP  is 
substantially  inadequate  for  all 
nonattainment  air  pollution  control 
districts  in  the  State  and  for  all 
attainment  area  districts  that  have  an 
approved  Preventisa^f  Significant 
Deterioration  (PSD)  program  because  the 
State  cannot  provide  "necessary 
assurances"  that  it  or  the  districts  have 
authority  to  carry  out  the  applicable 
nonattainment  NSR  or  PSD  portions  of 

the  SIP. 

This  concurrent  proposal  will  inform 
the  Executive  Officer  of  the  CARB  that 
the  California  SIP  is  and  will  remain 
inadequate  until  the  California 
legislative  amends  Health  &  Safety  Code 
section  42310(e)  to  the  extent  necessary 
to  allow  the  State  of  California  through 
the  air  districts  to  issue  permits  imder 
title  I,  parts  C  and  D,  to  all  major 
sources,  including  those  involved  in 
agricuhure.  This  action  proposes  to 
require  the  State  to  correct  die 
inadequacy  by  November  23,  2003  to 
avoid  a  finding  under  section  179  of  the 
Act  which  would  trigger  mandatory 
sanctions.'* 

3.  Lowest  Achievable  Emission  Rate 
Applicability 

EPA  determined  that  the  previous 
version  of  District  Rule  2201  did  not 
always  require  LAER  for  major 
modifications  because  it  did  not  require 
LAER  if  a  modification  resulted  in  an 
increase  in  actual  emissions  but  not  an 
increase  in  the  emission  unit's 
permitted  emission  rate.  Therefore,  EPA  _ 
required  the  District  to  modify  Rule 
2201  to  ensure  that  all  major 

'*  EPA  is  proposing  this  deadline  to  coincide  with 
the  deadline  for  sanctions  under  title  V  to  correct 
the  agriculture  exemption  in  that  program.  See  CAA 
Section  110(k)(5)  (providing  EPA  discretion  to 
establish  reasonable  deadlines). 
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modifications  as  defined  at  40  CFR 
51.165{a)(l)(v)  are  subject  to  LAER. 

The  District  has  corrected  this 
deficiency  by  adding  a  backstop  in 
addition  to  the  current  LAER 
applicability  requirements.  This 
backstop  requires  that  any  major 
modifications,  as  defined  at  40  CFR 
51.165,  must  meet  LAER.  See  Rule  2201, 
sections  3.24  and  4.1.3.  Sections  4.1.1 
and  4.1.2  also  continue  to  require  LAER 
for  minor  sources  regardless  of  whether 
changes  at  those  sources  are  defined  as 
major  modifications. 

D.  Summary 

EPA  is  proposing  to  approve  revised 
versions  of  SJVUAPCD  Rules  2020  and 
2201 .  The  revisions  to  these  rules  satisfy 
the  requirements  outlined  in  our  July 
19,  2001  limited  approval/limited 
disapproval  of  previous  versions  of 
these  rules.  EPA  is  simultaneously 
publishing  an  interim  final 
determination  to  stay  the  sanctions 
clock  started  by  the  limited  disapproval. 
Additional  information  on  the 
amendments  to  Rules  2020  and  2201  is 
contained  in  the  TSD  for  this  proposal. 

Concurrent  with  this  proposal,  we  are 
also  proposing  to  call  in  the  State  to 
repeal  or  amend  Health  and  Safety  Code 
Section  42310(e).  Once  EPA  determines 
that  the  State  has  provided  the 
necessary  assurances  required  under 
section  110(a)(2)(E).  the  NSR  program 
for  the  SJVUAPCD  will  hilly  meet  the 
requirements  of  sections  172(c)(5),  173 
and  182oftheCAA. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  title  I,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 


requirements  that  the  State  is  already 
imposing.  Therefore,  because  SIP 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SlPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976):  CAA 
section  110(a)(2). 

C.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22^  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
re^onsibilities  among  the  various 

levels  of  government,  as  specified  hi ^ 

Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments'.'  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  We  are 
merely  proposing  to  approve  a  state  rule 
implementing  a  federal  standard.  EPA's 
action  does  not  impose  rel(uirements  on 
Tribes  and  the  rules  being  approved  do 
not  significantly  or  uniquely  affect 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

EPA  specffically  solicits  additional 
comment  on  this  proposed  rule  irom 
tribal  officials. 


F.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  198»5,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
eijvironmental  healA  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the' Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially,  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks  and 
is  not  a  significant  regulatory  action. 


G.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  develcming  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.     ^ 


The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

'List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
New  Source  Review,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  January  31,  2003. 
Wayne  Nastri, 

Regional  Administrator.  Region  IX. 
(FR  Doc.  03-3418  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[Docket  No.  03-001-3] 

Declaration  of  Extraordinary 
Emergency  Because  of  Exotic 
Newcastle  Disease  in  Arizona 

Exotic  Newcastle  disease  (END)  has 
been  confirmed  in  the  State  of  Arizona. 
The  disease  has  been  confirijied  in 
backyard  poultry,  which  are  raised  on 
private  premises  for  hobby,  exhibition, 
and  personal  consumption.  Previously, 
END  had  been  confirmed  in  the  States 
of  California  and  Nevada.  The  Secretary 
of  Agriculture  signed  a  declaration  of 
extraordinary  emergency  with  respect  to 
END  in  California  on  January  6,  2003 
(see  68  FR  1432.  Docket  No.  03-001-1. 
published  January  10.  2003),  and  a 
second  declaration  of  extraordinary 
emergency  with  respect  to  END  in 
Nevada  on  January  17,  2003  (see  68  FR 
3507,  Docket  No.  03-001-2,  published 
January  24,  2003). 

END  is  a  contagious  and  fatal  viral 
disease  affecting  domestic,  wild,  and 
caged  poultry  and  birds.  It  is  one  of  the 
most  infectious  diseases  of  poultry  in 
the  world,  and  is  so  virulent  tbat  many 
birds  die  without  showing  any  clinical 
signs.  A  death  rate  of  almost  100  percent 
can  occur  in  unvaccinated  poultry 
flocks.  END  can  infect  and  cause  death 
even  in  vaccinated  poultry.  This  disease 
in  poultry  and  birds  is  characterized  by 
respiratory  signs  accompanied  by 
nervous  manifestations,  gastrointestinal 
lesions,  and  swelling  of  the  head. 

END  is  spread  primarily  through 
direct  contact  between  healthy  birds  or 
poultry  and  the  bodily  discharges  of 
infected  birds  or  poultry.  Within  an 
infected  flock,  END  is  transmitted  by 
direct  contact,  contaminated  feeding 
and  watering  equipment,  and  aerosols 
produced  by  coughing,  gasping,  and 
other  respiratory  disturbances. 
Dissemination  between  flocks  over  long 
distances  is  often  due  to  movement  of 


contaminated  equipment  and  service 
personnel,  such  as  vaccination  crews. 
Movement  of  carrier  birds  and  those  in 
an  incubating  stage  accoimts  for  most  of 
the  outbreaks  in  the  pet  bird  industry. 

The  existence  of  END  in  Arizona 
represents  a  threat  to  the  U.S.  poultry 
and  bird  industries.  It  constitutes  a  real 
danger  to  the  national  economy  and  a 
potential  serious  burden  on  interstate 
and  foreign  commerce.  The  United 
States  Department  of  Agricidture  (the 
Department)  has  reviewed  the  measures 
being  taken  by  Arizona  to  control  and 
eradicate  END  and  has  consulted  with 
the  appropriate  State  Government  and 
Indian  tribal  officials  in  Arizona.  Based 
on  such  review  and  consultation,  the 
Department  has  determined  that  the 
measures  being  taken  by  the  State  are 
inadequate  to  control  or  eradicate  END. 
Therefore,  the  Department  has 
determined  that  an  extraordinary 
emergency  exists  because  of  END  in 
Arizona. 

This  declaration  of  extraordinary 
emergency  authorizes  the  Secretary  to 

(1)  hold,  seize,  treat,  apply  other 
remedial  actions  to,  destroy  (including 
preventative  slaughter),  or  otherwise 
dispose  of,  any  smimal,  article,  facility, 
or  means  of  conveyance  if  the  Secretary 
determines  the  action  is  necessary  to 
prevent  the  dissemination  of  END  and 

(2)  prohibit  or  restrict  the  movement  or 
use  within  the  State  of  Arizona,  or  any 
portion  of  the  State  of  Arizona,  of  any 
animal  or  article,  means  of  conveyance, 
or  facility  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  dissemination 
of  END.  The  appropriate  State 
Government  and  Indian  tribal  officials 
in  Arizona  have  been  informed  of  these 
facts. 

Effective  Date:  This  declaration  of 
extraordinary  emergency  shall  become 
effective  February  7,  2003. 

Ann  M.  Veneman, 

Secretary  of  Agriculture. 

(FR  Doc.  03-3561  Filed  2-12-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Beech  Fork  Coal  Lease  and  Pro|ect 
Specific  Forest  Plan  Amendment 

agency:  Forest  Service.  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement,  a  Land 
Resource  Management  Plan  (LRMP) 
amendmpnt,  issue  a  call  for  coal  and 
other  resource  information,  and  notice 
of  public  meeting. 

summary:  The  U.S.  Forest  Service 
(USPS)  will  prepare  an  environmental 
impact  statement  (EIS)  to  analyze  the 
environmental  impacts  of  leasing  three 
federal  coal  reserve  tracts.  The  three 
tracts  total  1,210.44  acres  and  underlie 
lands  administered  by  the  USPS.  The 
proposed  development  of  the  three 
federal  coal  reserve  tracts  involves 
underground  mining  of  coal  using  room- 
and-pillar  mining  methods.  No  surface 
disturbance  related  to  mine  openings, 
haul  roads,  or  processing  will  occur  on 
the  federal  tracts.  The  tracts  are  adjacent 
to  an  existing  underground  coal  mine  on 
private  lands. 

In  conjunction  with  the  EIS,  a  Land 
Resource  Management  Plan  Amendment 
will  be  prepared  in  a  cooperative  effort 
between  the  USPS,  Bureau  of  Land 
Management  (BLM)  and  the  Office  of 
Surface  Mining  (OSM).  As  part  of  the 
initiation  of  the  LRMP  Amendment,  a 
Call  for  Coal  and  Other  Resource 
Information  is  being  made.  This  data 
request  solicits  (1)  information  on  the 
coal  resource  development  potential  of 
the  three  proposed  tracts  and  (2) 
resources  that  may  be  affected  by  coal 
development  for  lands  in  the  project 
area. 

Authority:  The  Mineral  Leasing  Act  of 
1920  (MLS)  authorizes  the  leasing  of 
federal  coal  in  tracts  that  permit  the 
mining  of  all  economically  extractable 
coal.  The  Daniel  Boone  National  Forest 
Land  Resource  Management  Plan 
provides  overall  guidance  for  land 
management  activities,  including 
extraction  of  mineral  resources.  The 
Forest  Plan  provides  for  the 
consideration  of  lease  proposals  in  the 
project  area  and  directs  that  special 
stipulations  be  used  to  protect  surface 
resources.  The  LRMP  Amendment  is 
being  prepared  to  iipdate  the  1985 
Forest  Plan  to  address  leasing  of  two  of 
the  three  tracts,  as  the  Tennessee  Valley 
Authority  previously  owned  them. 

Since  me  passage  of  the  MLA,  the 
federal  government  has  had  the 
authority  to  lease  minerals  on  federal 
lands.  The  act  requires  that  the  lands  be 
included  in  a  comprehensive  land  use 
plan,  and  the  lease  be  compatible  with 
the  plan  and  meet  the  requirements  of 


the  National  Environmental  Policy  Act 
of  1969  (NEPA).    . 

Executive  Order  13212,  May  18,  2001 
is  intended  to  improve  the  internal 
management  of  the  federal  government 
in  dealing  with  processing  energy- 
related  projects  in  a  timely  manner  to 
aid  the  flow  of  domestic  mineral 
production.  The  Forest  Plan,  as  noted 
previously,  identifies  standards  and 
guidelines,  some  of  which  are 
applicable  to  minerals  activities.  The 
Daniel  Boone  National  Forest  is 
presently  preparing  a  revision  to  the 
Forest  Plan  that  will  be  accompariiied  by 
its  own  EIS.  However,  42  United  States 
Code  (USC)  Section  885  does  not  permit 
the  Secretary  of  Agriculture  to  delay 
processing  of  lease  applications  pending 
the  completion  of  the  revised  Forest 
Plan.  The  current  Forest  Plan  guides 
management  of  this  national  forest  until 
the  revised  plan  is  completed  and  the 
administrative  appeal  process  has 
ended.  The  Forest  Service  is  publishing 
this  Notice  of  Intent  pursuant  to  the 
Covmcil  on  Environmental  Quality 
implementing  regulations  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1501.7. 

Date  Continents  Are  Due:  Comments 
concerning  the  scope  of  this  planning 
project  and  responses  to  the  Call  for 
Coal  and  Other  Resource  formation 
must  be  received  by  March  15,  2003. 
The  Draft  LRMP  Amendment  and  EIS  is 
expected  to  be  completed  in  May  2003 
and  the  Final  LRMP  Amendment  and 
EIS  is  expected  to  be  completed  in 
September  2003. 

Send  Comments  to:  Submit  vmtten 
comments  to  Corey  Miller,  Daniel  Boone 
National  Forest,  1700  Bypass  Road, 
Winchester,  KY  40391.  Comments  may 
also  be  sent  by  fax  at  (859)  744-1568;  or 
by  electronically  to  cmilleT09@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corey  Miller  is  the  Interdisciplinary 
Team  Leader  for  this  proposed  action. 
He  caA  be  reached  by  US  mail  at  the 
Daniel  Boone  National  Forest,  1700 
Bypass  Road,  Winchester,  KY  40391;  by 
phone  at  (859)  745-3149;  or  by  e-mail 
at  cmillei09@fs.fed.us. 

Lead  and  Cooperating  Agencies:  The 
U.S.  Department  of  Agriculture  Forest 
Service,  Daniel  Boone  National  Forest  is 
the  lead  agency.  There  will  be  two 
cooperating  agencies  associated  with 
this  project — U.S.  Department  of  the 
Interior  (USDI)  Bureau  of  Land 
Management  (BLM),  Jackson  Field 
Office,  Jackson,  MS  and  the  USDI  Office 
of  Surface  Mining  (OSM),  Lexington, 
KY. 

Responsible  Officials:  The  Forest 
Supervisor  is  the  responsible  official 
from  the  Forest  Service  for  this  project. 


The  District  Manager— Jackson  Field 
Office  is  the  responsible  official  from 
the  BLM  for  this  project.  The  Field 
Office  Director— Lexington,  Kentucky  is 
the  responsible  OSM  official  for  this 
project. 

Decision  To  Be  Made:  The  responsible 
official  for  the  E>aniel  Boone  National 
Forest  will  determine  if  the  leasing  of 
federal  coal  tracts  underlying  these 
National  Forest  System  lands  will  occur 
after  the  LRMP  Amendment  and  EIS  in 
prepared  and  what  stipulations  should 
be  applied  if  a  lease  are  issued. 

The  Bureau  of  Land  Management  has 
the  responsibility  to  address  coal  lease 
applications  (coal  lease  sales)  on  federal 
mineral  reserves.  In  consultation  with 
the  USPS,  the  responsible  official  for  the 
BLM  will  decide  whether  or  not  to  offer 
the  tracts  for  competitive  leasing,  and 
uinder  what  terms,  conditions  and 
stipulations. 

The  Office  of  Surface  Mining  will  be 
responsible  for  providing 
recommendations  to  the  Secretary  of  the 
Interior  regarding  approval,  disapproval, 
or  conditional  approval  of  the  mine  plan 
on  lands  contained  within  the  federal 
lease  area.  U  it  is  determined  that  there 
may  be  surface  impacts  resulting  from 
mining  in  the  proposed  lease  area,  the 
Office  of  Surface  Mining,  with  input 
from  the  U.S.  Forest  Service,  vdll  also 
be  responsible  for  providing 
recommendations  to  the  Secretary  of  the 
Interior  concerning  the  issuance  of 
findings  as  to  whether  or  not  the    , 
proposed  lease  and  mining  areas 
contain  significant  recreational,  timber, 
economic  or  other  values  that  may  be 
incompatible  with  the  proposed  mining 
activities. 
SUPPLEMENTARY  INFORMATION:' 

Purpose  and  Need  for  tiie  Proposal: 
The  purpose  and  need  for  the  EIS  is  to 
determine  if  federal  coal  will  be  leased 
in  response  to  the  lease  application 
submitted  for  tl>is  federal  coal.  Private 
coal  leases,  permitted  by  the  state, 
surroimd  the  proposed  federal  coal  lease 
tracts.  The  leasing  of  this  coal  would 
allow  for  the  development  of  the  private 
and  federal  coal  resources  in  an 
economic  and  efficient  manner  and 
would  maximize  the  recovery  of  the 
coal. 

Scoping  Process:  Scoping  is  the 
process  used  to  determine  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  project.  Public  involvement  is  an 
integral  component  of  coping.  The 
public  will  be  contacted  in  several 
different  ways;  provided  information 
about  this  project,  and  given  an 
opportunity  to  provide  input  on  it. 
Information  will  be  sent  to  a  mailing  list 


of  individuals,  groups,  and  agencies  that 
are  knowm  to  have  an  interest  in  this 
project  or  have  previously  expressed  an 
interest  in  projects  of  this  nature  or 
general  activities  in  the  project  area. 

In  addition  to  the  publication  of  this 
Notice  of  Intent,  legal  notices  vdll  be 
published  in  the  Lexington  (KY)  Herald-  . 
Leader  and  the  Manchester  (KY)  Times. 
A  Public  coping  open  house  meeting 
will  be  held  at  the  Leslie  County 
Extension  Office  at  22045  Main  Street  in 
Hyden,  KY  on  March  10,  2003  from  6 
PM  to  9  PM. 

Additional  hearings  pursuant  to  Title 
43  Code  of  Federal  Relations  (CFR) 
Section  1610.2  and  43  CFR  3425.4.  will 
be  annoimced  through  the  Federal 
Register,  local  news  media  and  web 
sites  at  least  15  days  prior  to  the  event. " 
Preiiini/iary/ssues;  Preliminary  issues 
of  concern  include  subsidence,  and 
changes  in  the  local  hydrologic  regime 
and  water  quaUty.  The  potential  for 
surface  and  ground  water  resource 
impacts  will  be  studied  in  the  EIS. 

Preliminary  Alternatives:  The 
proposed  development  of  the  federal 
coal  reserve  tracts  involves  an  economic 
and  efficient  method  of  mining  the 
resource.  Other  preliminary  alternatives 
include  the  No  Action  alternative, 
which  is  a  rejection  of  the  Proposed 
Action  to  mine  the  federal  coal.  The 
adjoining  private  coal  resource  leases 
that  surroimd  the  three  federal  tracts 
have  been  permitted,  and  the  coal 
underlying  those  leases  would  be  mined 
at  a  reduced  level. 

Permits  or  Licenses  Required:  A  - 
permit  is  required  from  the  State 
Department  of  Surface  Mining 
Reclamation  and  Enforcement  prior  to 
any  development  of  coal  resources. 

Unsuitability  Criteria:  The 
information  addressing  the 
Unsuitability  Criteria  is  listed  in  43  CFR 
3461.  Application  of  the  unsuitability 
criteria  will  result  in  a  preliminary 
review  of  Daniel  Boone  National  Forest 
lands  for  leasing.  The  determination 
relates  only  to  the  specific  resources  and 
uses  addressed  in  the  20  unsuitabiHty 
criteria.  Section  43  CFR  3461.1  provides 
■  for  an  exemption  in  the  application  of 
the  unsuitability  criteria.  However,  in 
this  case  the  exemption  isn't  met. 
because  of  the  surface  impacts  resulting 
from  subsidence  from  underground 
mines.  The  unsuitability  criteria  will  be 
addressed  in  the  EIS. 

Lands  within  the  project  area,  which 
are  acceptable  for  further  leasing 
consideration  after  application  of  the 
unsuitability  criteria  will  then  be 
addressed  in  regards  to  other  resource 
values  and  uses  that  could  be  affected 
by  lease  issuance. 
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Comments  Requested:  This  Notice  of 
hitent  initiates  the  scoping  process  that 
begins  the  preparation  of  the  EIS.  As 
part  of  the  scoping  process,  the  USPS  is 
requesting  comments  on  the  proposed 
action.  Comments  received  will  be  part 
of  the  public  record  on  this  project  and 
will  be  available  for  public  inspection. 

Estimated  Dates  for  DEIS  and  FEIS': 
The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
and  to  be  available  for  public  review 
and  comment  by  May  2003.  At  that 
time.  The  Environmental  Protection 
Agency  (EPA)  will  publish  a  Notice  of 
Availability  (NOA)  of  the  DEIS  in  the 
Federal  Register.  The  comment  period 
on  the  DEIS  will  be  a  minimum  of  45 
days  from  the  date  the  EPA  publishes 
the  NOA  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Firstly, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns 
[Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978)) 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage, 
but  are  not  raised  until  after  completion 
of  the  Hnal  EIS,  may  be  waived  or 
dismissed  by  the  courts  [City  ofAngoon 
V.  Hodel.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  emd  Wisconsin  Heritages,  Inc.  v. 
Harris.  4fl0  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  project  participate  by 
the  close  of  the  scoping  comment 
period,  so  that  substantive  comments 
are  made  available  to  the  Forest  Service 
at  a  time  when  the  comments  can  be 
meaningfully  considered  and  responded 
to  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  FEIS. 


The  FEIS  is  scheduled  to  be  completed 
in  September  2003.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies  in 
making  a  decision  regarding  this 
proposed  action. 

The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  part  215. 

Dated:  February  6.  2003. 
Benjamin  T.  Worthington, 

Forest  Supenisor.  Daniel  Boone  National 

Forest. 

(FR  Doc.  03-3470  Filed  2-12-03;  8:45  am) 

BILUNG  C006  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  County  Resource  Advisory- 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Lake  County  Resource 
Advisory  Committee  (RAC)  will  hold  a 
meeting. 

DATES:  The  meeting  will  be  held  on 
March  20.  2003.  from  3:30  P.M.  to  6 
P.M. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  Coimty  Board  of  Supervisor's 
Chambers  at  255  North  Forbes  Street. 
Lakeport. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Mcintosh,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Upper  Lake  Ranger 
District,  10025  Elk  Mountain  Road. 
Upper  Lake.  CA  95485.  (707)  275- 
23612;  EMAIL  dmcintosh@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Roll 
Call/Establish  Quorum;  (2)  Review  and 
Approval  of  the  Minutes  of  the 
September  19.  2002  Meeting:  (3) 
Finalize  business  for  2002;  (4)  Discuss 
excess  funds  from  2001  projects;  (5) 
Financial  Agreements  for  RAC  Projects 
not  Performed  by  Forest  Service;  (6) 
Mendocino  County  Representatives;  (7) 
Recommend  Projects  for  2003;  (8) 
Discussion  on  Next  Meeting  Date;  (10) 
Public  Comment  period.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Conunittee  at  that  time. 


Dated:  February  7,  2003. 
Blaine  P.  Baker, 

Designated  Federal  Officer. 

[FR  Doc.  03-3578  Filed  2-12-03;  8:45  ami 

BILUNG  CODE  3410-1 1-M 

DEPARTMErfT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Intent:  To  Request  a  Revision 
of  a  Currently  Approved  Information 
Collection 

AGENCY:  Natural  Resotu-ces 

Conservation  Service,  United  States 

Department  of  Agriculture. 

ACTION:  Notice  and  request  for  • 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  and  the  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29,  1995),  this  notice  ■ 
announces  the  Natural  Resources 
Conservation  Service's  (NRCS)  intention 
to  request  a  revision  to  a  currently 
approved  information  collection,  Long 
Term  Contracting. 

DATES:  Comments  will  be  received  for  a 
60-day  period  commencing  with  the 
date  of  this  publication. 

Additional  Information  or  Comments: 
Contact  Phyllis  I.  Williams,  Agency 
OMB  Clearance  Officer,  Natural 
Resources  Conservation  Service, 
Department  of  Agriculture.  5601 
Sunnyside  Avenue,  Mailstop  5460, 
Beltsville,  Maryland  20705-5000;  (301) 
504-2 1 70;  phyllis.i.  williams@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Payment. 

OMB  Number:  0578-0013. 

Expiration  Date  of  Approval:  June  30, 
2003. 

Type  of  Request:  To  continue  with  a 
change  of  a  currently  approved 
collection  for  which  the  approval  will 
expire. 

Abstract:  The  primary  objective  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  is  to  work  in  peutnership  with 
the  American  people  and  the  fanning 
and  ranching  community  to  conserve 
and  sustain  our  natural  resources.  The 
purpose  of  Long-Term  Contracting 
information  collection  is  to  provide  for 
programs  to  extend  cost  sharing  and 
technical  assistance  through  long-term 
contracts  to  landowners  and  others. 
These  contracts  provide  for  making  land 
use  changes  and  installing  conservation 
measures  and  practices  to  conserve, 
develop,  and  use  the  soil,  water,  and 
related  natural  resources  on  private 
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lands.  For  cost-share  programs.  Federal 
financial  and  technical  assistance  is 
based  on  a  conservation  plan  that  is 
made  a  part  of  an  agreement,  contract  or 
easement,  for  a  period  of  time  of  no  less 
than  1  year,  no  more  than  15  years. 
Under  the  terms  of  the  agreement,  the 
participant  agrees*  to  apply,  or  arrange  to 
apply,  the  conservation  treatment 
specified  in  the  conservation  plan.  In 
retimi  for  this  agreement.  Federal  cost- 
share  payments  are  made  to  the  land 
user,  or  third  party,  upon  successful 
application  of  the  conservation 


treatment.  NRCS  purchases  easement 
programs  and  provides  for  the 
protection  and  management  for  the  life 
of  the  easement. 

The  information  collected  through 
this  package  is  used  by  NRCS  to  ensure 
the  proper  use  of  program  funds, 
including  the  application  for 
participation,  contract  implementation, 
conservation  planning,  and  application 
for  payment.  The  table  below  lists  the 
forms  in  this  collection,  the  use  of  each 
document,  and  the  applicable  programs 
for  the  information  collection.  These 


forms  constitute  this  information 
collection,  and  reflect  the  documents 
used  by  Department  of  Agriculture 
(USDA)  program  participants  to  indicate 
their  desire  to  participate  in  one  or  more 
of  the  applicable  programs.  To  obtain 
copies  of  forms  referenced,  access  the 
Service  Center  Web  site  address  at  http:/ 
/www.sc.egov.usda.gov.  You  may  also  e- 
mail  your  request  and/or  comments, 
including  your  address,  phone  nimiber, 
and  form  number,  to 
terri.jackson@usda.gov,  or  calf  the 
Forms  Manager  at  (301)  504-2164. 
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Fomi  No. 


AD-1153  .. 

AD-1154  .. 

AD-1154D 

AD-1154E 
AD-1155  . 


AD-1155A 


AD-1156 


Fomis  superceded 


NRCS-LTP-01 
andCCC-1250. 

NRCS-LTP-02 
andCCC-1251. 

New  Program  


NRCS-LTP-11; 
CCG-1252. 


Form  title  and  usage 


AD-1157  . 

AD-1157A 
AD-1158  . 

AD-1159  . 
AD-1160  . 


NRCS-LTP-11  B; 
CCC-1252B. 


NRC&-LTP^12; 
CCC-1253. 


NRCS-LTP-20A; 
CCC-1255A. 


CCC-1255A: 

NRCS-LTP-20. 
NRC&-LTP21; 

CCC-1256. 


NRCS-LTP-24; 
CCC-1257. 


NRCS-LTP-25; 
CCC-1258. 


Application  for  Long-Term  Contracted 
Assistance — (Used  for  the  initial 
program  application). 

Long  Term  Contract/Agreement  for 
NRCS  Cost-Share  Programs— 
(Used  for  contract  obligation). 

Appendix;  Special  Provisions  for  the 
Grassland  Reserve  Incentives  Pro- 
grams. 

Appendix;  Special  Provisions  for  the 
Farmland  Protection  Program. 

Conservation  '  Plan/Schedule  of 
Operations — (Used  to  develop  and 
list  the  applicable  conservation 
practices/measures  to  be  applied, 
the  anrKMjnts  to  be  applied,  and  the 
estimated  financial  assistance  obli- 
gation). 

Conservation  Plan/Schedule  of 
Operations — Acceptance  Page — 
(Used  by  the  agency  and  participant 
to  accept  the  Conservation  Plan, 
summarize  the  obligations,  and  fi- 
nalize the  contract). 

Revision  of  Plan  or  Schedul^of  Oper- 
ations or  Modifications  of 
Contract — (Used  to  make  any  modi- 
fications to  the  practices  and/or 
measures  to  be  applied  during  the 
contract  period). 

Option  Agreement  to  Purchase— 
(Used  by  the  participant  to  indicate 
his/her  desire  to  continue  in  the  pro- 
gram after  an  initial  acceptance  of 
eligibility  has  been  provided). 

Option  Agreement  to  Purchase, 
Amendment  1. 

Subordination  Agreement  and  Limited 
Lien  Waiver  "  (Used  to  remove  en- 
cumbrances of  the  title  for  USDA  to 
acquire  an  easement). 
Notification  of  Intent  to  Continue— 
(Used  by  the  participant  to  indicate 
his/her  desire  to  continue  in  tiie  pro- 
gram after  an  initial  acceptance  of 
eligibility  has  been  provided). 
Compatible  Use  Authorization — (Used 
by  the  agency  to  authorize  uses 
compatible  with  the  program  pur- 
poses as  requested  by  the  program 
participant  on  easement  acquisi- 
tions). 


Previous  OMB  No. 


0578-0013  .... 

0578-0013  ... 

New  Program 

0578-0013  ... 
0578-0013  ... 


Program' 


0578-0013 


0578-0013 


0578-0013 

0578-0013 
0578-0013 

0578-0013 
0578-0013 


EWP-FPEC;   WPFPP,   WRP,   WHIP, 
GRP;  FPP 

EWP-FPEC;   WPFPP.   WRP,   WHIP, 
GRP;  FPP 

GRP 


FPP 

EWP-FPEC;  WPFPP,  WRP,  WHIP, 
EQIP,  AMA.  CSP,  GRP.  SWCA. 
CRP,  RCWP,  RAMP,  GPCP, 
CR9CP,  WQIP;  lEQIP,  FIP,  ECP 


EWP-FPEC;  WPFPP,  WRP,  WHIP, 
EQIP.  AMA,  CSP,  GRP.  SWCA. 
CRP.  RCWP,  RAMP,  GPCP, 
CRSCP,  WQIP;  lEQIP,  FIP,  ECP 


EWP-FPEC;  WPFPP,  WRP,  WHIP, 
EQIP,  AMA,  CSP,  GRP,  SWCA, 
CRP,  RCWP,  RAMP,  GPCP, 
CRSCP,  WQIP;  lEQIP,  FIP,  ECP 


WRP,  EWP-FPE;  GRP 

WRP;  EWP-FPE;  GRP 
WRP;  EWP-FPE;  GRP 

WRP;  EWP-FPE;  GRP 
EWP-FP;  WRP;  GRP 
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Form  No. 

Forms  superceded 

Form  title  and  usage 

Previous  0MB  No. 

Program' 

AD-1161 

NRCS-FNM-141; 

Application    for    Payment — (Used    by 

0578-0018  

CRSCP;    EWP;   FIP;   GPCP;    lEQIP; 

. 

CCC-1202. 

the  program  participant  to  apply  for 
payment    in    exctiange    for    imple- 
menting one  or  more  consen/ation 
practices  or  measures). 

RC&D;  RAMP;  FPP;  WPFPP;  WRP 
(direct  appropriated  funds);  WHIP 

CCC-1200  

•• 

Conservation      Program     Contract— 
(Used  to  make   initial  application. 

0560-0174  (Pkg 
transferred  from 

EQIP,  AMA,  CSP.  GRP.  FPP,  SWCA 

and  serve  as  the  contractual  docu- 

FSA) and  0578- 

ment  upon  acceptance  into  the  pro- 
gram). 

0028. 

CCC-1200A 

Appendix;  Special  Provisions  for  the 

0560-0174  (Pkg 

EOlP 

Environmental     Quality     Incentives 

transferred  from 

Program. 

FSA)  and  0578- 
0028.     ' 

• 

CCC-1200  AMA  .... 

Appendix:  Special  Provisions  for  ttie 
Agricultural     Management     Assist- 
ance Program. 

0560-0174  (Pkg 
transfen'ed  from 
FSA)  and  0578- 
0028. 

AMA 

CCC-1200C 

New  Program  

Appendix;  Special  Provisions  for  the 

New  Program  

CSP 

Conservation  Security  Program. 

f 

CCC-1201  

New  

Application    Evaluation    Worksheet— 
(Used  by  the  agency  to  evaluate 
the  environmental  benefits  of  a  par- 
ticipants    proposed     conservation 
plan  of  operations  and  for  ranking 
the  applications). 

0560-0174  

ECMP 

CCC-1245  

Practice  Approval  and  Payment  Appli- 

0560-01740174 

EQIP,  AMA,  CSP,  GRP.  FPP;  SWCA 

cation  (Used  by  the  program  partici- 
pant to  apply  for  payment  in  ex- 
change   for    implementing   one   or 
more     conservation     practices     or 
measures). 

(Package  trans- 
ferred from  FSA) 
and  0578-0028. 

CCC-1255  

Warranty            Easement            Deed 
(Permanent)— (Used    to    encumber 

0578-0013  

WRP 

the  easement  acreage  and  transfer 
easement  to  USDA). 

CCC-1255A 

New  

Option  to  Purchase  Agreement  (30- 

Form  No.  Pre- 

WRP 

year) — (Used  by  the  participant  to 

viously  used  for 

indicate  his/her  desire  to  continue  in 
the  program  after  an  initial  accept- 
ance  of   eligibility   has   been   pro- 
vided). 

another  purpose. 

CCC-1255B 

New  

Warranty  Easement  Deed  (30-year)— 
(Used  to  encumber  the  easement 

Form  No.  Pre- 

WRP 

viously  used  for 

f 

acreage  and  transfer  easement  to 
USDA). 

another  purpose. 

> 

NRCS-CPA-38  

Request    for    a    Certified     Wetland 

0578-0013  

WC;  WRP;  EWP-FPEP;  WHIP;  CRP 

r 

Determination— (Used     by     USDA 
participants  to   request   a   certified 
wetland  determination) 

NRCS-LTP-13  

Consen/ation         Program         Status 
Review— (Used  by  the  agency  and 
the  participant  to  review  the  status 
of  contract  or  agreement  implemen- 
tation). 

0578-0013  

EWP-FPEC;  WPFPP.  WRP,  WHIP, 
EQIP,  AMA,  CSP,  GRP,  SWCA, 
CRP,  RCWP,  RAMP,  GPCP, 
CRSCP.  WQIP;  lEQIP,  FIP,  ECP, 
CTA;  HELC/WC 

NRCS-LTP-20  

■ 

Warranty           Easement           Deed 
(Permanent) — (Used    to    encumber 
the  easement  acreage  and  transfer 
easement  to  USDA). 

0578-0013  

EWP-FPE 

NRCS-LTP-151  .... 

Notice    of    Agreement    or    Contract 

0578-0013  

CRSCP;      GPCP;      lEQIP;      RAMP; 

Violation — (Used  by  the  agency  to 

RCWP;  WBP;  WHIP 

,» 

notify  contract  holders  of  contract 
violations). 

NRCS-LTP-152  .... 

Transfer   Agreement — (Used    by   the 

0578-0013  

CRSCP;      GPCP;      lEQIP;      RAMP; 

agency  and  the  program  participant 

RCWP;  WBP;  WHIP 

t 

to  transfer  the  program  contract  or 
agreenr>ent  to  anottwr  entity).  . 
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Fom\  No. 

Forms  superceded 

Fonri  title  and  usage 

Previous  OMB  No. 

Program ' 

NRCS-LTP-153  .... 

Agreement  Covering  Non-Compliance 
with  Contract  Provisions — (Used  by 
the  agency  to  notify  program  partici- 
pants of  non-compliance  with  pro- 
gram contracts  or  agreements). 

0578-0013  

CRSCP;      GPCP;      lEQIP;      RAMP; 

RCWP;  WBP;  WHIP 

'  Consen/ation  Programs  and  Authorities  are  as  follows: 

AMA— Agricultural  Management  Assistance;  Pub.  L  106-224,  Section  133(b);  Pub.  L  107-171,  Section  2501  •   , 

EWP-FPEC— Emergency  Watershed  Program,  Floodplain  Easement  Component;  16  U.S.C.  2203;  7  CFR  624 
CRP— Consen/ation  Reserve  Program;  16  U.S.C.  3831-3836;  7  CFR  1410 
CRSCP— Colorado  River  Salinity  Control  Program;  7  CFR  702 
CSP— Consen/ation  Security  Program;  Pub.  L.  107-171,  Sections  2001-2006 

CTA — Consen/ation  Technical  Assistance;  16  U.S.C.  590  a-f  .     -     ' 

ECP — Emergency  Consen/ation  Program;  7  CFR  701 

EQIP— Environmental  Quality  Incentives  Program;  16  U.S.C.  3839aa;  3839aa(1-8);  7  CFR  1466 
HELC/WC— Highly  Erodible  Land  and  Wetland  Consen/ation  Compliance;  7  CFR  12 

Fip_Forestry  Incentives  Program;  Pub.  L.  95-313,  Sec.  4,  July  1,  1978,  92  Stat.  367;  Pub.  L.  101-624,  title  XII,  Sees.  1214,  1224(1),  Nov. 
28,  1990,  104  Stat.  3525,  3542;  7  CFR  701 
FPP— Farmland  Protection  Program;  16  U.S.C.  3830  note;  7  CFR  1469;  Pub.  L.  107-171,  Section  2503 
GPCP— Great  Plains  Consen/ation  Program;  16  U.S.C.  59i()p(b);  7  CFR  631  •« 

GRP— Grassland  Reserve  Program;  Pub.  L.  107-171,  Section  2401 
lEQIP— Interim  Environmental  Quality  Incentives  Program;  7  CFR  631  and  7  CFR  702 

RAMP— Rural  Abandoned  Mine  Program;  30  U.S.C.  1236  e/seQ.;  7  CFR  632  .    •  , 

RC&D — Resource  Conservation  &  Development  Program;  Pub.  L.  107-171,  Section  2504 
RCWP— Rural  Clean  Water  Program;  33  U.S.C.  1288  et  seqi.;  Pub.  L.  7  CFR  634 
SWCA— Soil  and  Water  Conservation  Assistance  Program;  Pub.  L.  106-244,  Section  21 1(b) 
WBP— Water  Bank  Program;  16  U.S.C.  1301-1311;  7  CFR  752 
WC— Wetland  Conservation  Compliance;  16  U.S.C.  3801-3824;  7  CFR  12 

WHIP— Wildlife  Habitat  Incentives  Program;  16  use.  3836a;  7  CFR  636  •       . 

WPFPP— Watershed  Protection  and  Flood  Prevention  Program;  Pub.  L.  83-566;  7  CFR  622 
WQIP— Water  Quality  Incentives  Program:  7  CFR  701 
WRP— Wetlands  Resen/e  Program;  16  U.S.C.  3837;  3837(a-f);  7  CFR  1467 


This  request  represents  a  combination 
of  four  Information  Collection  Packages, 
as  follows:  OMB  Number:  0578-0013, 
Long  Term  Contracting;  OMB  Number: 
0578-0018,  Application  for  Payment; 
OMB  Number  0578-0028,  Risk 


Protection  Programs;  and  OMB  Number 
0560-0174,  Environmental  Quality 
Incentives  Progra^l,  (transferred  from 
the  Farm  Service  Agency).  The  above 
table  represents  all  of  the  forms 
incorporated  into  this  one  information 


collection,  OMB  Number  0578-0013. 
The  table  below  shows  a  summary  of 
the  changes  in  the  package  since  the 
previous  authorization: 


Previous  Burden  Hours  • 

Burden  Transfen-ed  from  OMB  Number  0560-0174 

Burden  Transferred  from  OMB  Number  0578-0018 

Burden  Transferred  from  OMB  Number  0578-0028 

Burden  Hour  Reduction  for  Electronic  Submission,  OMB  Number  0578-0013 
Burden  Hour  Reduction  for  Electronic  Submission,  OMB  Numljer  0578-0018 
Burden  Hour  Reduction  for  Electronic  Submission,  OMB  Number  0578-0028 
Burden  Hour  Reduction  for  Electronic  Submission,  OMB  Number  0560-0174 
Proposed  Burden  Hours  


444.609 

20,731 

2,9.17 

1,909.2 

2,961.6 

416.5 

66,691.4 


162,351.3 


(+)  Adjustment 

(+)  Adjustment 

(+)  Adjustment 

( - )  Adjustment 

(-)  Adjustment 

( - )  AdjustfT>ent 

( - )  Adjustment 

558,930 


NRCS  will  ask  for  3-year  OMB  approval 
within  60  days  of  submitting  the 
request. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.41  hours  or 
84.7  minutes  per  response. 

Respondents:  Farms,  individuals,  or 
households,  or  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Respondents: 
396,077. 

Estimated  Total  Annual  Burden  on 
Respondents:  558.930. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Phyllis  Williams, 


the  Agency  OMB  Clearance  Officer,  at 
5602  Simnyside  Avenue,  Mailstop  5460, 
Beltsville,  Maryland  20705-5000;  (301) 
504-2170;  phyllis.i.williams@usda.gov. 
Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
auton»ated,  electronic,  mechanical,  or 
other  technologic  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Phyllis  Williams,  Agency  OMB 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  Natiu-al  Resources 
Conservation  Service,  5602  Sunnyside 
Avenue,  Mailstop  5460,  Beltsville, 
Maryland  20705-5000;  (301)  504-2170; 
phyllis.  wiUiams@usda  .gov. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
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for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Signed  in  Washington,  DC,  on  January  24. 
2003. 

Bruce  I.  Knight, 

C/iie/.  Natural  Resources  Conservation 
Service. 

(FR  Doc.  03-3569  Filed  2-12-03;  8:45  am] 
BILUNG  CODE  3410-ie-P 


DEPARTMErfT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Williams  Creek  Watershed,  Clay 
County,  MO 

agency:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Williams  Creek  Watershed  Clay  County, 
Missouri.    > 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Hansen,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Parkade  Center,  Suite  250,  601  Business 
Loop  70  West,  Columbia,  Missouri 
65203.  Telephone:  (314)  876-0901. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Roger  A.  Hansen,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  to         * 
rehabilitate  a^i  existing  structure  in 
order  to  comply  with  state  and  federal 
dam  safety  regulations,  maintain  flood 
prevention,  flood  damage  reduction, 
and  recreational  benefits.  The  planned 
works  of  improvement  include  raising 
the  height  of  Structure  2,  improving  the 
stilling  basin/plunge  pool,  widening  the 
auxiliary  spillway,  lowering  the  second 
stage  of  the  principal  spillway, 
installing  wave  protection  on  the  front 
slope  of  the  dam,  installing  an 
additional  foimdation  drain,  and 


replacing  all  recreational  facilities 
during  the  construction  process. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harold  L.  Deckerd,  Assistant  State 
Conservationist  (WR). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
NO.  10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Roger  A.  Hansen, 

State  Conservationist. 

(FR  Doc.  03-3570  Filed  2-12-03;  8:45  am] 

BILUNO  CODE  3410-1»-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-827] 

Notice  of  InKiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  intent  To  Revolce  Order  in 
Part:  Certain  Cased  Pencils  From  the. 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary'  results  of  changed 
circumstances  antidumping  duty 
administrative  review  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  accordance  with  section 
751(b)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  section 
351.216(b)  of  the  Department  of 
Commerce's  (the  Department's) 
regulations.  The  Smencil  Company 
(Smencil  Co.)  filed  a  request  for  a 
changed  circumstances  review  of  the 
antidumping  duty  (AD)  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China  (PRC).  Specifically, 
Smencil  Co.  requests  that  the 
Department  revoke  the  AD  order  with 
respect  to  the  specialty  pencil  it 
produces,  which  is  described  below. 


The  domestic  industry  has  affirmatively 
expressed  a  lack  of  interest  in  the 
continuation  of  the  order  with  respect  to 
this  product.  In  response  to  the  request, 
the  Department  is  initiating  a  changed 
circumstances  review  and  issuing  a 
notice  of  preliminary  intent  to  revoke, 
in  part,  the  AD  order  on  certain  cased 
pencils  bom  the  PRC.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  February  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Howard  Smith,  AD/CVD 
Enforcement,  Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-5505  and  (202) 
-482-5193,  respectively. 

Background 

On  December  23,  2002.  Smencil  Co. 
filed  a  request  with  the  Department  to 
revoke  the  AD  order  on  certain  cased 
pencils  fi'om  the  PRC  with  respect  to  the 
patented,  scent-infused  pencils 
produced  in  the  PRC  that  it  imports.  See 
Smencil  Co.'s  letter  to  the  Secretary, 
dated  December  10,  2002  (Smencil  Co. 
Request  Letter).  Specifically,  Smencil 
Co.  requested  that  the  Department 
revoke  the  AD  order  with  respect  to 
imports  meeting  the  following 
description:  scent-infused  pencils 
manufactured  in  the  PRC  under  U.S. 
patent  number  6,217,242,'  (Patent)  that 
are  made  fi'om  rolled  sheets  of  paper, 
namely  rolled  sheets  of  recycled 
newspaper,  and  infused  with  various 
scents  so  as  to  create  scented  pencils 
named  Smencils.  See  Smencil  Co. 
Request  Letter  at  1-2. 

Smencil  Co.  attached  to  its  request  a 
letter  dated  December  10,  2002  fi-om  the 
petitioners  in  the  pencils  AD 
proceeding,^  stating  that  they  are  not 
interested  in  having  the  AD  order  6n 
certain  cased  pencils  from  the  PRC 
apply  to  pencils  manufactured  in  the 
PRC  under  patent  number  6,217,242 
that  are  made  ftx)m  rolled  sheets  of 
recycled  newspaper  that  are  infused 
with  various  scents,  thereby  creating 


>  Patent  number  6,217,242  (April  17,  2001) 
describes  the  invention  as  a  "scented  writing 
implement  (comprising)  *   *   '  a  fragrant  pencil  and 
a  method  for  making  same."  (See  Smencil  Co. 
Request  Letter  at  Appendix  2)  Tlie  patent  is  owned 
by  Evaco.  Ltd..  doing  business  as  The  Smencil 
Company  (See  Smencil  Co.  Request  Letter  at  1). 

^  The  petitioners  are  the  Writing  Instrument 
Manufacturers  Association,  Pencil  Section  (WIMA) 
(a  trade  association  comprised,  in  part,  of  domestic 
pencil  producers)  and  six  domestic  pencil 
producers:  Aakron  Rule,  Inc.,  Dixon-Ticondoroga 
Corporation,  Musgrave  Pencil  Company.  Moon 
Products,  Inc.,  Sanford  Corporation,  and  Tennessee 
Pencil  Company  (collectively,  the  petitioners). 
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products  with  odors  distinct  from  those 
that  may  emanate  from  pencils  made 
without  the  scent  infusion.  The 
petitioners  indicated  that  the  exclusion 
of  the  above-described  pencils  ft-om  the 
order  should  be  narrowly  drawn  and  not 
encompass  pencils  manufactured  from 
recycled  paper  products  without  the 
scent  infusion  or  with  odors  infused  by 
means  not  covered  by  the  Patent. 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of 
ai^  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  imsharpened. 
The  pencils  subject  to  the  order  are 
classified  under  subheading  9609.10.00 
of  the  Harmonized  Tariff  Schedules  of 
the  United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  the  order  eire 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-cased  crayons  (wax),  pastels, 
charcoals,  and  chalks.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
Service  (Customs)  purposes,  our  written 
description  of  the  scope  of  the  order  is 
dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  AD 
Administrative  Review,  and  Intent  To 
Revoke  in  Part 

Section  751(d)(1)  of  the  Act  and 
section  351.222  (g)  of  the  Department's 
regulations  provide  that  the  Department 
may  revoke  an  AD  or  countervailing 
duty  order,  in  whole  or  in  part,  after 
conducting  a  changed  circumstances 
review  and  concluding  fttim  the 
available  information  that  changed 
circumstances  sufficient  to  warrant 
revocation  or  termination  exist.  The 
Department  may  conclude  that  changed 
,  circumstances  sufficient  to  warrant 
revocation  (in  whole  or  in  part)  exist 
when  producers  accolinting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  part. 
See  section  782(h)  of  the  Act  and 
section  351.222  (g)(1)  of  the 
Department's  regulations.  Based  on  an 
affirmative  statement  by  domestic 
producers  of  the  like  product,  we  find 
that  no  interest  exists  in  continuing  the 
AD  order  with  respect  to  the  pencils 
described  above  in  the  "Background," 
section.  Therefore,  we  are  hereby 
notifying  the  public  of  our  preliminary 
intent  to  revoke,  Iq  part,  the  AD  order 


on  certain  cased  pencils  from  the  PRC 
with  respect  to  imports  of  pencils  that 
meet  the  above-mentioned  description. 
We  intend  to  modify  the  scope  of  the 
AD  order  to  read  as  follows: 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of  any 
shape  or  dimension  which  are  writing  and/ 
or  drawing  instruments  that  feature  cores  of 
graphite  or  other  materials,  encased  in  wood 
and/or  man-made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped  (e.g., 
with  erasers,  etc.)  in  any  fashion,  and  either 
sharpened  or  unsharpened.  The  pencils 
subject  to  the  order  are  classified  under 
subheading  9609.10.00  of  the  Harmonized 
Tariff  Schedules  of  the  United  States 
(HTSUS).  Specifically  excluded  from  the 
scope  of  the  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased  crayons 
(wax),  pastels,  charcoals,  chalks,  and  pencils 
produced  under  U.S.  patent  number 
6,217.242,  from  paper  infused  with  scents  by 
the  means  covered  in  the  above-referenced 
patent,  thereby  having  odors  distinct  from 
those  that  may  emanate  from  pencils  lacking 
the  scent  infusion. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes  our  written  description  of  the  scope 
of  the  order  is  dispositive. 

Furthermore,  pursuant  to  section 
351.221(o)(3)(ii)  of  the  Department's 
regulations,  because  domestic  producers 
have  expressed  a  lack  of  interest,  we 
determine  that  expedited  action  is 
warranted  and  have  combined  the 
notices  of  initiation  and  preliminary 
results. 

If  the  final  partial  revocation  occurs, 
we  intend  to  instruct  Customs  to 
liquidate,  without  regard  to  applicable 
antidumping  duties,  all  iiinliquidated 
entries  of  pencils  that  meet  the  above- 
noted  specifications,  and  to  refund  any 
estimated  antii^umping  duties  collected 
on  such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  T, 
2001  (the  first  day  of  the  period  covered 
by  the  most  recently  initiated 
administrative  review),  in  accordance 
with  19  CFR  351.222.  We  will  also 
instruct  Customs  to  pay  interest  on  such 
refimds  vdth  respect  to  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1,  2001,  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on 
pencils  that  meet  the  above-noted 
specifications  will  continue  imless,  and 
imtil,  we  publish  a  final  determination 
to  revoke  the  order  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Case  briefs  and/or  written  comments 
may  be  submitted  by  interested  parties 


not  later  than  14  days  after  the' date  of 
publication  of  this  notice.  Parties  who 
submit  argument  in  this  proceeding  are  - 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argimient. 
Pursuant  to  section  351.309(d)  of  the 
Department's  regulations,  rebuttals  to 
written  comments,  limited  to  the  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  five  days  after  the 
deadline  for  submission  of  case  briefs. 
Also,  interested  parties  may  request  a 
heeiring  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter.  All  written  comments  shall 
be  submitted  in  accordance  with  section 
351.303  of  the  Department's  regulations 
and  shall  be  served  on  all  interested 
parties  on  the  Department's  service  list. 
The  Department  will  issue  the  final 
results  of  this  review  within  the  time 
limits  established  in  section  351.216  (e) 
of  its  regulations. 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  sections  351.216  and  351.222  of 
the  Department's  regulations. 

Dated:  February  6,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration.  ^ 

|FR  Doc.  03-3591  Filed  2-12-03;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Final 
Results  of  Administrative  Antidumping 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  bora  the  People's 
Republic  of  China  imtil  no  later  than 
April  14,  2003.  The  period  of  review  is 
September  1,  2000,  through  August  31, 
2001.  This  extension  is  made  pursuant 
to  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended. 
EFFECTIVE  DATE:  February  13,  2003.  " 
FOR  FURTHER  INFORMATION  CONTACT:  Eli 
Blum-Page  or  Maureen  Flannery,  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  ^4W.,  Washington,  DC  20230; 
telephone:  (202)  482-0197  and  (202) 
482-3020.  respectively. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  tariff  Act  of 
1930  (the  Act)  requires  the  Department 
to  issue  the  preliminary  results  of  an 
administrative  review  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested,  and  final  results  within 
120  days  after  the  date  on  which  the 
preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the 
prescribed  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  and  180  days, 
respectively. 

Background 

Based  on  timely  requests  from 
petitioner  and  two  respondent 
companies,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China,  for  the  period  of 
September  1,  200.  through  August  31, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  66  PR  54195  (October  26,  2001). 

On  May  28,  2002,  the  Department 
published  an  extension  of  time  limits 
for  the  preliminary  results  of  this 
administrative  review.  See  Notice  of 
Extension  of  Time  Limit  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China.  67  PR  36856. 
Following  this  extension,  the 
preliminary  results  were  issued  on 
September  30,  2002.  See  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China:  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  67  FR  63877 
(October  16,  2002). 

Extension  of  Time  Limits  for  Final 
Results 

This  case  involves  complex  issues, 
including  affiliation  and  the  application 
of  facts  available.  As  such,  the 
Department  finds  that  is  not  practicable 
to  complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act  and  19  CFR  351.213(h)(1). 
Therefore,  in  accordance  with  sections 
751(a)(3)(A)  of  the  Act  and  19  CFR 
351.213(h)(2),  the  Department  is 
extending  the  time  limit  for  the 


completion  of  these  final  results  to  180 
days  from  the  date  of  publication  of  the 
preliminary  results.  These  final  results 
will  now  be  due  no  later  than  April  14, 
2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  February  7,  2003. 
Joaeph  A.  Spetrini. 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
|FR  Doc.  03-3517  Filed  2-12-03;  8:45  am] 

BiLUNQ  cooe  asio-os-Mi 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-201-802] 

Gray  Portland  Cement  and  Cllnlcar 
From  Mexico;  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

summary:  On  January  14,  2003,  the 
Department  of  Commerce  published  the 
final  results  of  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.,  and  its  affiliate,  GCC  Cemento, 
S.A.  de.C.V.  The  period  of  review  is 
August  1,  2000,  through  July  31,  2001. 
Based  on  a  correction  of  an  ministerial 
error,  we  have  changed  the  assessment 
rate  calculation  for  CEMEX,  S.A.  de 
C.V.Tand  its  affiliate.  GCC  Cemento, 
S.A.  de  C.V. 

EFFECTIVE  DATE:  February  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Brian  EUman,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4852,  respectively. 
SUPPt.EMENTARY  INFORMATION: 

Background 

On  January  14,  2003,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  the 
final  results  of  the  administrative  review 
of  the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  (68  FR  1816)  (Final  Results). 


On  January  14.  2003.  CEMEX.  S.A.  de 
C.V.  (CEMEX).  and  GCC  Cemento.  S.A. 
de  C.V.  (GCCC).  alleged  that  the 
Department  made  an  ministerial  error  in 
calculating  the  dumping  margin  for 
CEMEX  and  GCCC  in  the  Final  Results 
of  the  2000/01  administrative  review. 
Specifically.  CEMEX  and  GCCC  alleged 
that  the  Department  inadvertently  did 
not  convert  the  variable  for  entered 
value  from  short  tons  to  metric  tons 
when  calculating  the  assessment  rate. 
CEMEX  and  GCCC  argue  that,  by  not 
converting  the  entered-value  variable  to 
a  metric-ton  basis,  the  assessment-rate 
calculation  overstates  the  actual 
assessment  rate.  The  petitioner  did  not 
comment  on  the  ministerial-error 
allegation. 

We  agree  with  respondents*  assertion 
that  we  neglected  to  convert  the 
entered-value  variable  from  short  tons  to 
metric  tons  in  our  calculations. 
Therefore,  we  have  recalcxdated  the 
assessment  rate  for  CEMEX  and  GCCC 
by  converting  the  entered-value  variable 
from  short  tons  to  metric  tons. 

Correction  of  this  ministerial  error 
does  not  change  the  weighted-average 
margin  of  73.74  percent  that  we 
calculated  for  the  Final  Results.  Making 
the  correction  only  changes  the 
importer-specific  assessment  rate.  See 
Analysis  Memorandum  dated  February 
3,  2003,  for  further  information. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  As  amended  by  this 
determination  and  in  accordance  with 
19  CFR  351.212(b),  we  have  calculated 
an  exporter/importer-specific 
assessment  rate  value.  For  the  sales  in 
the  United  States  through  the 
respondents'  affiliated  U.S.  parties,  we 
divided  the  total  dumping  margin  ior 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  percentage  margin  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  the  entries 
during  the  review  period  (see  19  CFR 
351.212(a)). 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751  (h)  and  777(i)  (1)  of 
the  Act. 

Dated:  February  3,  2003. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-3516  Filed  2-12-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

[A-570-803] 

Notice  of  Amended  Final  Antidumping 
Duty  Admlnistrath^e  Reviews:  Heavy 
Forged  Hand  Tools  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 

Intemational  Trade  Administration. 

Department  of  Commerce. 

action:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 

EFFECTIVE  DATE:  February  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Martin  or  Thomas  Futtner  at 
(202)  482-3936  or  (202)  482-3814, 
respectively,  AD/CVD  Enforcement 
Office  IV,  Group  H,  Import 
Administration,  Room  1870, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  1 2 ,  2002 ,  the 
Department  published  the  final  results 
of  review  for  the  tenth  review  of  heavy 
forged  hand  tools  (HFHTs)  frtjm  the 
People's  Repubhc  of  China  (PRC).  See 
Heavy  Forged  Hand  Tools  From  the 
People's  Republic  of  China:  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  To 
Revoke  in  Part.  67  FR  57789  (September 
12,  2002)  (Final  Results).  On  September 
16,  2002,  the  petitioner  Ames  Tme 
Temper,  and  the  respondents,  Shandong 
Machinery  Import  &  Export  Corporation 
(SMC),  Tianjin  Machinery  Import  & 
Export  Corporation  (TMC),  Liaoning 
Machinery  Import  &  Export  Corporation 
(LMC),  and  Shandong  Huarong  General 
Group  Corporation  (Huarong),  timely 
filed  allegations  that  the  Department 
made  several  ministerial  errors  in  its 
final  i:esults.  On  September  23,  2002, 
the  petitioner  and  respondents  filed 
rebuttal  comments.  On  September  30, 
2002,  the  respondents  (i.e.,  TMC,  LMC, 
Huarong,  and  SMC)  filed  a  summons 
and  complaint  with  the  U.S.  Court  of 
Intemational  Trade.  On  October  8,  2002, 
the  respondents  amended  their 
complaint  to  include  all  four  classes  or 
kinds  of  merchandise.  The  respondents 
filed  a  second  amended  complaint  on 
November  8,  2002.  whereby  SMC  and 
LMC  were  removed  as  party-plaintiffs. 
The  second  amended  complaint 
removed  TMC's  claims  with  respect  to 


bars/ wedges,  limiting  litigation  to  axes/ 
adzes,  hammers/sledges,  and  picks/ 
mattocks.  Huarong's  claims  were 
limited  to  bars/wedges.  This  notice 
addresses  the  clerical  error  allegations 
pertaining  to  LMC,  SMC,  and  TMC's 
sales  of  bars/wedges. 

Scope  of  Investigation 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  nierchandise:  (1)  Hammers  and 
sledges  wuh  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and, 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
vtrrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactiued 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled  - 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings: 
8205.20.60,  8205.59.30,  8201.30.00,  and 
8201.40.60.  Specifically  excluded  are 
hammers  and  sledges  with  heads  1.5  kg 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  length 
and  under. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Allegation  of  Ministerial  Errors 

The  petitioner  alleges  (1)  that  the 
Department  made  an  error  when  it  did 
not  publish  cash  deposit  rates  for  the 
PRC-wide  entity;  (2)  that  the 
Department  miscalculated  the  importer- 
specific  assessment  rates;  (3)  that  the 
Department  miscalculated  the  surrogate 
values  for  several  factors  of  production; 
(4)  that  the  Department  miscalculated 
marine  insurance  and  intemational 
freight  with  respect  to  SMC;  (5)  that  the 
Department  erred  when  it  excluded 
certain  sales  irom  SMC's  margin 
calculation;  (6)  that  the  Department 
miscalculated  inland  freight  with 


respect  to  LMC;  and  (7)  that  the 
Department  should  apply  an  adverse 
facts  available  margin  to  LMC  for  the 
hammers/sledges  class  that  is  higher  , 
than  the  PRC-wide  rate.  The 
respondents  allege  (1)  that  the 
Department  miscalculated  two  of  the 
surrogate  values  that  were  also  cited  by 
the  petitioner;  and  (2)  that  the 
Department  erred  when  it  did  not 
exclude  aberrational  values  from  two 
surrogate  value  calculations  affecting 
LMC. 

According  to  19  CFR  351.224(e),  "the 
Secretary  will  analyze  any  comments 
received  and,  if  appropriate  *   *   • 
correct  any  sig^ificant  ministerial  error 
by  amending  the  final  determination  or 
the  final  results  of  review  *   *   *"  The 
term  "ministerial  error"  is  defined 
under  19  CFR  351.224(f)  as  "an  error  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial." 

After  reviewing  the  allegations  made 
by  the  petitioner  and  respondents,  we 
have  determined,  in  accordance  with  19 
CFR  351.224(e),  that  the  Final  Results 
did  include  several  ministerial  errors. 
However,  we  did  not  agree  with  several 
other  allegations  of  ministerial  errors. 
For  a  detailed  discussion  of  our 
analysis,  see  Memorandum  from 
Bernard  T.  Carreau.  Deputy  Assistant 
Secretary,  to  Faryar  Shirzad,  Assistant 
Secretary,  "Tenth  Antidumping  Duty 
Review  of  Heavy  Forged  Hand  Tools 
from  the  People's  Republic  of  China — 
Amended  Final  Determination." 
{Amended  Final)  dated  Febmary  6. 
2003.  Also,  in  addition  to  these 
ministerial  errors,  the  Department  found 
a  ministerial  error  that  had  not  been 
raised  by  the  parties  in  the  margin 
calculations  for  LMC,  and  three 
ministerial  errors  regarding  TMC's 
margin  for  sales  of  bars/wedges  that 
were  not  raised  by  the  parties. 

Therefore,  in  accordance  with  19  CFR 
351.224(ie),  we  are  amending  the  final 
results  of  the  antidumping  duty  review 
of  HFHTs  from  the  PRC  to  reflect  the 
correction  of  ministerial  errors  made  in 
the  margin  calculations  for  SMC  and 
LMC  under  the  hammers/sledges  and 
bars/wedges  orders,  and  TMC  under  the 
bars/wedges  order.  These  firm's  revised 
weighted-average  dumping  margins  are 
listed  in  the  "Amended  Final  Resuhs" 
section,  below. 

Amended  Final  Results  of  Review 

We  are  amending  the  final  results  of 
the  antidumping  duty  review  of  HFHTs 
from  the  PRC  to  reflect  the  correction  of 
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certain  ministerial  errors,  as  noted  in 
the  Amended  Final.  The  revised  final 


weighted-average  diimping  margins  are 
as  follows: 


Manufacturer/exporter 


Liaoning  Machinery  Import  &  Export  Corporation:  / 

Bars/Wedges  

Hammers/Sledges  •. '— 

Shandong  Machinery  Import  &  Export  Corporation:  Hammers/Sledges  

Tianjin  Machinery  Import  &  Export  Corporation:  BarsA/Vedges  


Time  period 


2/1/00-1/31A)1 
2/1/00-1/31/01 
2/1/00-1/31/01 
2/1/00-1/31/01 


Margin 
(percent) 


0.00 

45.42 

3.71 

0.48 


Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calculated  an 
exporter/ importer  (or  customerj-specific 
assessment  rate  for  merchandise  subject- 
to  this  review.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  antidumping  duties  on  that 
importer's  entries  of  subject 
merchandise.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  these  amended 
final  results  of  review.  We  will  direct 
the  Customs  Service  to  assess  the 
resulting  assessment  rates  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  amended  final  results  of 
administrative  reviews  for  all  shipments 
of  HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 
firms  whose  weighted-average  margins 
are  less  than  0.5  percent,  and  therefore, 
de  minimis,  the  Department  shall         ► 
require  a  zero  deposit  of  estimated 
antidumping  duties:  (2)  for  previously 
reviewed  or  investigated  companies 
with  a  separate  rate  not  listed  above,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rates  will  be 
the  PRC-wide  rates;  (4)  for  all  non-PRC 
exporters  of  the  subject  merchandise, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter.  The  current  PRC-wide  cash 
deposit  rates  are  18.72  percent  for  Axes/ 
Adzes,  47.88  percent  for  Bars/ Wedges, 
27.71  percent  for  Hammers/Sledges  and 
98.77  percent  for  Picks/Mattocks.  These 


deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
reviews. 

Notification 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  U.S.C.  1677f(i)(l)). 

Dated:  February  6.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-3592  Filed  2-12-03;  8:45  am) 

BILLING  CODE  3510-06-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.013103A] 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984;  Conservation 
and  Management  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  notice. 


SUMMARY:  At  its  Twenty-first  meeting  in 
Hobart,  Tasmania,  October  21  to 
November  1,  2002,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (the  Commission  or 
CCAMLR).  of  which  the  United  States  is 
a  member,  adopted  conservation 
measures,  pending  members'  approval, 
pertaining  to  fishing  in  the  CCAMLR 
Convention  Area  in  Antarctic  waters. 
These  have  been  agreed  upon  in 
accordance  with  Article  IX  of  the 
Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources  (the 
Convention)  and  are  in  effect  with 
respect  to  the  United  States. 
ADDRESSES:  Copies  of  the  CCAMLR 
measures  and  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
National  Marine  Fisheries  Service.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Tuttle.  301-713-2282. 
SUPPLEMENTARY  INFORMATION: 

Background 

See  50  CFR  part  300,  subpart  G  - 
Antarctic  Marine  Living  Resources,  and 
67  FR  77876  (December  19,  2002). 

The  measures  restrict  overall  catches 
and  bycatch  of  certain  species  of  fish, 
krill  and  crab;  limit  participation  in 
several  exploratory  fisheries;  restrict 
fishing  in  certain  areas  and  to  certain 
gear  types;  set  fisl)ing  seasons;  amend 
and  clarify  the  catch  documentation 
scheme  for  Dissostichus  species;  amend 
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a  previously  adopted  measure  on  the 
use  of  automated  satellite-linked  vessel 
monitoring  systems  (VMS)  on 
Contracting  Party  vessels  fishing  in  the 
Convention  Area;  and  promote 
compliance  by  Contracting  and  non- 
Contracting  Party  vessels.  Resolutions 
urge  Member  efforts  to  reduce  illegal, 
unregulated  and  unreported  (lUU) 
fishing  in  Convention  Areas  adjacent  to 
high  seas  Statistical  Areas  51  and  57 
and  by  flags  of  non-compliance. 

The  measiues  and  resolutions  were 
announced  by  the  Department  of  State 
by  a  preliminary  notice  in  the  Federal 
Register  on  December  19.  2002  (67  FR 
77887).  Public  comments  were  invited, 
but  none  were  received.  Through  this 
action.  NMFS  notifies  the  public  that 
the  United  States  has  accepted  the 
measures  adopted  at  CCAMLR's  twenty- 
first  meeting,  and  that  pursuant  to  the 
Convention  and  16  U.S.C.  2431  et  seq., 
these  measiu^es  are  in  effect.  For  the  full 
text  of  the  measiu«s  adopted,  see  67  FR 
77887.  December  19.  2002.  NMFS 
provides  the  following  summary  of  the 
measures  as  a  courtesy. 

Compliance 

The  Scheme  to  Promote  Compliance 
by  Non-Contracting  Party  Vessels  with 
CCAMLR  Conservation  Measiu«s  is 
revised  to  establish  a  list  of  non- 
Contracting  Party  vessels  (Vessel  List) 
whose  fishing  activities  in  the 
Convention  Area  have  diminished  the 
effectiveness  of  CCAMLR  conservation 
measures  in  force. 

The  Scheme  .to  Promote  Compliance 
by  Contracting  Party  Vessels  with 
CCAMLR  Conservation  Measures  is  a 
new  measiue.  It  requires  the 
Commission  to  identify  those 
Contracting  Parties  whose  vessels  have 
engaged  in  fishing  activities  in  the 
Convention  Area  in  a  manner  which  has 
diminished  the  effectiveness  of 
CCAMLR  conservation  measiwes  in 
force,  and  to  establish  a  list  of  such 
vessels  (lUU  Vessel  List). 

Measures  regulating  new  and 
exploratory  fisheries  are  revised  to 
restrict  access  to  these  fisheries  to 
vessels  that  are  equipped  and 
configured  so  that  they  can  comply  with 
all  relevant  conservation  measures.  A 
vessel  with  a  confirmed  involvement  in 
lUU  fishing  with  respect  to  the 
CCAMLR  schemes  to  promote 
compliance  by  Contracting  and  non- 
Contracting  Party  vessels  is  not  allowed 
to  participate  in  these  fisheries. 

"The  measure  on  Port  Inspections  of 
Vessels  Carrying  Toothfish  is  revised  to 
require  that  Contracting  Parties 
promptly  provide  the  CCAMLR 
Secretariat  with  a  report  on  the 


outcomes  of  each  inspection  conducted 
under  the  conservation  measure. 

The  measure  requiring  the  use  of  an 
Automated  Satellite-Linked  Vessel 
Monitoring  System  on  vessels  fishing 
within  the  Convention  Area  is  revised  to 
require  that  both  the  hardware  and 
software  components  of  the  VMS  must 
be  tamper  proof,  i.e..  must  not  permit 
the  input  or  output  of  false  positions  nor 
be  capable  of  being  manually 
overridden.  In  addition.  Contracting 
Parties  may  not  issue  licenses  to  fish  in 
the  Convention  Area  unless  the  VMS 
used  on  licensed  vessels  complies  with 
every  specification  of  the  conservation 
measure. 

The  Commission  adopted  a  resolution 
on  Flags  of  Non-Compliance  (FONC). 
urging  all  Contracting  and  non- 
Contracting  Parties  cooperating  with  the 
Commission  to:  (1)  without  prejudice  to 
the  primacy  of  the  responsibility  of  the 
Flag  State,  to  take  measiu«s  or  otherwise 
cooperate  to  ensiu«.  to  the  greatest 
extent  possible,  that  the  nationals 
subject  to  their  jurisdiction  do  not 
support  or  engage  in  lUU  fishing, 
including  engagement  on  board  FONC 
vessels  in  the  Convention  Area  is  this  is 
consistent  with  their  national  law;  (2) 
ensiue  the  full  cooperation  of  their 
relevant  national  agencies  and 
industries  in  implementing  the 
measiues  adopted  by  CCAMLR:  (3) 
develop  ways  to  ensiu^  that  the  export 
or  transfer  of  fishing  vessels  from  their 
State  to  FONC  State  is  prohibited;  and 
(4)  prohibit  the  landings  and 
transhipments  of  fish  and  fish  products 
from  FONC  vessels. 

Catch  Documentation  Scheme  (CDS) 

The  CDS  measure  is  revised  in  two 
ways.  First,  it  requires  that  the  master  of 
a  vessel  completing  a  Dissostichus 
Catch  Dociunent(DCD)indicate  whether 
a  Dissostichus  catch  was  caught  in  an 
Exclusive  Economic  Zone  or  on  the  high 
seas,  as  appropriate.  Second,  the  Flag 
State  can  only  issue  a  DCD  confirmation 
number  when  it  is  convinced  that  the 
information  submitted  by  the  vessel 
requesting  the  confirmation  number 
fully  satisfies  the  provisions  of  the  CDS 
conservation  measure. 

Incidental  Mortality  ofSeabirds 

The  measure  to  minimize  the 
incidental  mortality  of  seabirds  in  the 
coiuse  of  longline  fishing  or  longline 
fishing  research  is  amended  to  require 
:  that  fishers  remove  fish  hooks  from  all 
discarded  material,  including  offal  and 
fish  heads  .The  Conunission  adopted 
minor  changes  to  the  bottle  test  in  the 
experimental  line-weighting  trials 
required  in  all  longline  fisheries. 


Research  Vessel  Activity 

The  conservation  measure  specifying 
the  application  of  CCAMLR 
conservation  measiues  to  scientific 
research  is  revised  to  include  a  taxa- 
specific  schedule  for  use  by  Members  in 
notifying  the  CCAMLR  Secretariat  of 
research  vessel  activity. 

Krill 

Data  requirements  for  the  fisheries  for 
Euphausia  superba  (krill)  in  Statistical 
Area  48  and  Statistical  Divisions  58.4.1 
and  58.4.2  are  revised  to  require  that 
each  Contracting  Party  obtain  from  each 
of  its  vessels  the  data  required  to 
complete  the  CCAMLR  fine-scale  catch 
and  effort  data  form  for  trawl  fisheries 
and  that  it  aggregate  these  data  monthly 
by  10  x  10  nautical  mile  rectangle  and 
10-day  periods  and  transmit  them  to  the 
CCAMLR  Secretariat  no  late  that  1  April 
of  the  following  year.  While  fishers  have 
been  required  previously  to  collect  this 
data.  Contracting  Parties  have  not 
routinely  provided  it  to  the  CCAMLR 
Secretariat. 

Crab 

The  Commission  eliminated  a 
measure  requiring  fishers  to  process 
crab  sections  on  board. 

Champsocephalus  gunnari 

The  Commission  set  the  overall  catch 
limit  for  C.gunnari  in  Statistical  Subarea 
48.3  for  the  2002/2003  season  at  2,181 
tons,  and  otherwise  continued 
previously  adopted  restrictions  on  the 
fishery.  v 

The  Conunission  set  the  catch  limit 
for  C.  gunnari  within  defined  areas  of 
Statistical  Division  58.5.2  for  the  2002/ 
03  season  2,980  tons  and  otherwise 
continued  previously  adopted 
restrictions  on  the  fishery. 

Electrona  carisbergi 

The  Commission  set  the  catch  limit 
for  E.  carlsbergiin  Statistical  Subarea 
48.3  at  109,000  tons  for  the  2002/03 
season.  A  special  provision  for  Shag 
Rocks  applies. 

Dissostichus  species 

The  Commission  prohibited  directed 
fishing  for  Dissostichus  species  in 
Statistical  Subareas  48.5,  88.2  north  of 
65''S  and  88.3,  and  Divisions  58.4.1, 
58.5.1  and  58.5.2  outside  the  French 
EEZ  and  east  of  79°  20'E  outside  the 
Australian  EEZ  bom  December  1.  2002 
to  November  30,  2003. 

"The  Commission  prohibited  directed 
fishing  for  Dissostichus  species  in 
Statistical  Division  58.4.4  and  Subarea 
58.6  outside  areas  of  national 
jurisdiction  until  such  time  that  further 
scientific  information  is  gathered  and 
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reviewed  by  the  Working  Group  on  Fish 
Stocl(  Assessment  and  the  Scientific 
Committee. 

The  Commission  amended  the  general 
measures  for  exploratory  fishing  for 
Dissostichus  species  to  limit  longline 
soak  times,  except  in  the  case  of 
exceptional  circumstances  beyond  the 
control  of  a  vessel,  to  48  hours, 
measured  from  the  completion  of  the 
setting  process  to  the  beginning  of  the 
hauling  process.  In  addition,  the 
measure  was  modified  to  more  precisely 
define  the  fine-scale  rectangle  within 
which  viBssels  eire  to  fish. 

The  Commission  set  the  catch  limit 
for  the  longline  fishery  for  D. 
eleginoides  in  Subarea  48.3  in  the  2002/ 
03  season  at  7,810  tons,  counting  any 
catch  of  D.  eleginoides  taken  in  other 
fisheries  in  Subarea  48.3  against  the 
catch  limit. 

The  Commission  set  the  catch  limit 
for  trawl  fishing  in  Division  58.5.2 
during  the  December  1,  2002,  to 
November  30,  2003,  season  and  for 
longline  fishing  for  D.  eleginoides  in 
Division  58.5.2  west  of  79°20'E  from 
May  1,  2003  to  August  31.  2003,  at  2,879 
tons.  This  is  the  first  season  a  longliner 
may  operate  in  this  fishery. 

The  Commission  approved  several 
fisheries  as  exploratory  fisheries  for  the 
2002/03  fishing  season.  These  fisheries 
are  limited  tot^  allowable  catch  (TAG) 
fisheries  and  are  open  only  to  the 
flagged  vessels  of  the  countries  that 
notified  CCAMLR  of  an  interest  by 
participants  in  the  fisheries.  The  United 
States  was  not  a  notifying  country,  and, 
thus,  U.S.  fishers  are  not  eligible  to 
participate  in  them. 

The  exploratory  fisheries  for 
Dissostichus  species  are  for  longline 
fishing  in  Statistical  Subarea  48.6  by 
Japan,  New  Zealand,  South  Africa  and 
Uruguay;  longline  fishing  in  Statistical 
Division  58.4.2  by  Australia:  longline 
fishing  4n  58.4.3a  (the  Elan  Bank) 
outside  areas  under  national  jurisdiction 
by  Australia  and  )apan;  longline  fishing 
in  Statistical  Division  58.4.3b  {the 
BANZARE  Bank)  by  Australia  and 
Japan;  longline  fishing  in  Statistical 
Subarea  88.1  by  Japan,  New  Zealand, 
Russia,  South  Africa  and  Spain;  longline 
fishing  in  Statistical  Subarea  88.2  by 
Japan,  New  Zealand  and  South  Africa. 

The  Commission  extended  the 
limitations  on  bycatch  in  new  and 
exploratory  fisheries  in  58.5.2  for  the 
2002/03  season. 

The  Commission  limited  the  bycatch 
of  Macrourus  species,  skates  and  rays 
and  other  species  in  new  and 
exploratory  fisheries  small-scale 
research  units  for  Dissostichus  in 
Statistical  Area  48.6,  Statistical 
Divisions  58.4.2,  58.4.3a,  58.4.3b,  and 


Statistical  Areas  88.1  and  88.2  for  the 
2002/03  season. 

The  Commission  adopted  a  resolution 
relating  to  Harvesting  D.  eleginoides  in 
Areas  Outside  of  Coastal  State 
Jurisdiction  Adjacent  to  the  CCAMLR 
Area  in  FAO  Statistical  Areas  51  and  57. 
Tbe  resolution  recommends  that 
Members  provide  data  and  other 
information,  subject  to  their  laws  and 
regulations,  relevant  to  understanding 
the  biology  and  estimating  the  status  of 
stocks  in  these  areas.  It  also 
recommends  that  Members  take  steps 
necessary  to  conduct  only  that  level  of 
toothfish  harvesting  in  these  areas, 
which  will  ensure  the  conservation  of 
this  species  in  the  Convention  Area. 

Authority:  16  U.S.C.  2431  et  seq. 

Dated:  February  7.  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  03-3590  Filed  2-12-03;  8:45  am) 
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[Docket  No.  2003-1] 

Vessel  Hull  Design  Protection  Act 

AGENCIES:  The  United  States  Copyright 
Office,  Library  of  Congress;  and  the 
United  States  Patent  and  Trademark 
Office,  Department  of  Commerce. 
ACTION:  Request  for  comments  and 
notice  of  public  hearing. 

SUMMARY:  In  preparation  for  the  report 
to  the  Congress  on  the  Vessel  Hull 
Design  Protection  Act,  the  United  States 
Copyright  Office  and  the  United  States 
Patent  and  Trademark  Office  are 
requesting  written  comments  and  are 
announcing  a  public  hearing. 
DATES:  Written  comments  must  be 
received  on  or  before  March  20,  2003. 
Reply  comments  must  be  received  on  or 
before  April  14,  2003.  The  public 
meeting  will  be  held  on  March  27,  2003, 
starting  at  10  a.m.  at  the  address  below. 
Requests  to  participate  or  attend  the 
public  meeting  are  on  a  first-come,  first- 
served  basis  and  must  be  received  by 
close  of  business  on  March  20,  2003. 
ADDRESSES:  If  sent  by  mail,  five  copies 
of  written  comments  and  replies  each 
should  be  addressed  to:  William  J. 
Roberts,  Jr.,  Senior  Attorney,  GC/I&R. 
P.O.  Box  70400,  Southwest  Station, 
Washington.  DC  20024-0400  and  Linda 


S.  Lourie,  Attorney-Advisor,  Office  of 
External  Affairs,  United  States  Patent 
and  Trademark  Office,  Box  4, 
Department  of  Conunerce,  Washington, 
DC  20231.  If  hand  delivered,  they 
should  be  brought  to:  Office  of  the 
General  Counsel,  James  Madison 
Memorial  Building,  Room  LM-403,  First 
and  Independence  Avenues,  SE., 
Washington,  DC  and  the  Office  of 
External  Affairs,  United  States  Patent 
and  Trademark  Office,  Suite  902,  2121 
Crystal  Drive.  Crystal  Park  2,  Arlington, 
VA.  The  public  meeting  will  take  place 
in  LM-414  (CARP  Hearing  Room), 
James  Madison  Memorial  Building,  First 
and  Independence  Avenue,  SE., 
Washington.  DC.  Notices  of  intent  to 
participate  in  the  public  hearing  should 
be  faxed  to  (202)  252-3423  or  e-mailed 
to  ivroberts@yoc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Roberts,  Jr.,  Senior  Attorney, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366.  Linda  S.  Lourie,  Attorney- 
Advisor,  Office  of  External  Affairs,  U.S. 
Patent  and  Trademark  Office,  Box  4, 
Department  of  Commerce,  Washington, 
DC  20231.  Telephone:  (703)  305-9300. 
Telefax:  (703)  305-8885. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  a  part  of  the  Digital  Millennium 
Copyright  Act  of  1998,  Congress  passed 
the  Vessel  Hull  Design  Protection  Act 
("VHDPA")  which  created  sui  generis 
protection  for  original  designs  of 
watercraft  hulls  and  decks.  The  VHDPA 
was  slated  to  sunset  after  two  years  but 
in  1999,  as  part  of  the  Intellectual 
Property  and  Communications  Omnibus 
Reform  Act,  the  VHDPA  was  made  a 
permanent  part  of  the  law.  See  17  U.S.C. 
chapter  13.  In  making  the  VHDPA 
permanent.  Congress  directed  the 
Register  of  Copyrights  and  the  Under 
Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United 
States  Patent  and  Trademark  Office  to 
conduct  a  study  on  the  effectiveness  of 
the  VHDPA  and  report  their  findings  to 
the  Judiciary  Committees  of  the  Senate 
and  House  of  Representatives  by 
November  1,  2003. 

In  conducting  the  study,  the 
Copyright  Office  and  the  U.S.  Patent 
and  Trademark  Office  are  required  to 
consider  a  number  of  factors.  See 
Section  504  of  the  Digital  Millennium 
Copyright  Act  of  1998.  Pub.  L.  No.  105- 
304, 112  Stat.  2860.  First,  we  must 
examine  the  extent  to  which  the  VHDPA 
has  been  effective  in  suppressing 
infringement  of  protected  vessel  hull 
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designs.  Second*;  we  must  consider  the 
extent  to  which  the  vessel  hull  design 
registration  process  contained  in 
chapter  1 3  of  title  1 7  has  been  utilized 
by  those  eligible  to  claim  protection. 
Third,  we  must  consider  the  extent  to 
which  the  creation  of  new  designs  of 
vessel  hulls  have  been  encouraged  by 
the  VHDPA.  Fourth,  we  must  examine 
the  effect,  if  any,  that  the  VHDPA  has 
had  on  the  price  of  protected  vessel 
hulls. 

Finally,  we  are  directed  to  consider 
any  other  factors  deemed  relevant  to 
accomplishing  the  purpose  of  this 
study.  One  item  for  consideration  under 
this  category  is  what,  if  any, 
amendments  need  to  be  made  to  the 
VHDPA  to  improve  its  function  and/or 
effectiveness. 

Request  for  Written  Comments 

In  order  to  accomplish  our  assigned 
task,  the  cooperation  and  participation 
of  marine  manufacturers,  designers  and 
those  affected  by  the  VHDPA  is 
essential.  Consequently,  we  request 
interested  parties  to  submit  written 
comments  and  information/data 
relevant  to  the  study  factors  described 
above.  Although  we  are  desirous  of 
information  related  to  all  factors,  we  are 
particularly  interested  in  receiving 
information  as  to  how  the  VHDPA  has 
stimulated  the  creation  of  new  vessel 
hull  designs,  and  what  effect,  if  any, 
protection  for  designs  has  had  on  the 
price  of  watercraft.  Interested  parties 
submitting  data  or  information  that  they 
consider  confidential  should 
appropriately  mark  such  documents  so 
that  they  are  not  included  in  the  public 
record  of  this  proceeding. 

Public  Hearing 

To  further  the  goal  of  obtaining 
relevant  information  and  drafting  the 
report,  a  public  hearing  will  be  held  at 
the  Copyright  Office  (see  above  for  the 
specific  address)  on  Thursday,  March 
27,  2003,  at  10  a.m.  The  public  hearing 
is  intended  to  allow  participants  to 
present  relevant  information  and  answer 
questions  from  staff  preparing  the 
report.  Those  wishing  to  attend  should 
notify  the  Copyright  Office  by  fax  or  e- 
mail  no  later  than  March  20,  2003. 

Dated:  February  10,  2003. 
David  O.  Carson, 
Genera!  Counsel,  Copyright  Office. 
Jonathan  W.  Dudas, 

Deputy  Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Deputy  Director  of 
the  United  States  Patent  and  Trademark 
Office. 

(FR  Doc.  03-3749  Filed  2-12-03;  8:45  am) 
BILUNG  CODE  1410-^0-P 


CONSUMER  PRODUCT  SAFETY 
COMIMISSION 

Sunshine  Act  IMeeting 

TIME  AND  DATE:  Friday,  February  21, 

2003,  10  a.m. 

LOCATION:  Room  420,  Bethesda  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Product  Registration  Cards  (Petition  CP 
01-1) 

The  staff  will  brief  the  Commission  on 
Petition  CP  01-1  submitted  by  the 
Consumer  Federation  of  America  (CFA) 
requesting  that  the  Commission  issue  a 
nile  requiring  product  registration  cards 
with  every  product  intended  for 
children. 

Certain  members  of  the  public  have 
been  invited  to  give  oral  presentations 
based  on  their  written  comments 
previously  submitted  to  the 
Conunission. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20207  (301) 
504-7923. 

Dated:  February  11.  2003. 
Todd  A.  Stevenson, 
Secretary 
[FR  Doc.  03-3748  Filed  2-11-03;  2:16  pm] 

BUUNG  CODE  6355-01 -M 


QEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE:  In-Utero  Surgical  Repair  of 
IMyelomeningocele  Randomized 
Clinical  Trial 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

_ I  

summary:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
project  in  which  the  Department  of 
Defense  (DoD)  will  participate  in  a 
clinical  trial  for  prenatal  and  postnatal 
myelomeningocele  repair  approved  by 
the  National  Institute  of  Child  Health 
and  Human  Development  (NICHD).  The 
study  is  being  done  to  find  out  whether 
it  is  better  to  close  a  spina  bifida  defect 
before  the  baby  is  bom  or  shortly  after 
birth.  Participation  in  this  clinical  trial 
will  improve  access  to  prenatal  and 
postnatal  surgical  intervention  for  the 
repair  of  myelomeningocele  for  active 


duty  members,  former  members,  and 
their  dependents  when  their  condition 
meets  protocol  eligibility  criteria.  DoD 
financing  of  this  procedure  will  assist  in 
meeting  clinical  trial  goals  and  arrival  at 
conclusions  regarding  the  safety  and 
efficacy  of  intrauterine  repair  of  fetal 
myelomeningocele.  It  is  anticipated  that 
new  enrollments  into  the  clinical  trial 
will  end  in  April  2004,  with  those 
enrolled  having  periodic  examinations 
during  a  three-year  follow-up  period. 
This  demonstration  project  is  being 
conducted  imder  the  authority  of  10 
U.S.C.  1092. 

EFFECTIVE  DATES:  March  17,  2003. 

FOR  further  INFORMATION  CONTACT:  Gail 

L.  Jones,  Health  Care  Policy  Analyst, 
Medical  Benefits  and  Reimbursement 
Systems,  TRJCARE  Management 
Activity  (TMA),  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9066, 
telephone  (303)  676-3401. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Myelomeningocele  is  the  most  severe 
form  of  spina  bifida.  In  a  fetus  with 
myelomeningocele,  there  is  evidence 
that  neurologic  function  deteriorates 
during  gestation.  While 
myelomeningocele  is  not  necessarily  life 
threatening,  it  is  the  most  common 
debilitating  birth  defect.  Those  who 
survive  are  likely  to  experience 
significant  life-long  disabilities. 
Approximately  2,000  fetuses  annually 
are  affected  with  some  kind  of  open 
neural  tube  defect  in  the  United  States, 
half  of  which  are  open  spina  bifida.  The 
surgical  repair  of  myelomeningocele  in 
utero  is  the  technique  that  may  provide 
early  intervention  in  preserving  the 
neurologic  integrity  of  these  children. 
To  date,  clinical  results  of  fetal  surgery 
for  myelomeningocele  are  based  on 
comparisons  with  past  controls  and 
addresses  efficacy  rather  than  safety.  A 
randomized  clinical  trial  for 
myelomeningocele  is  necessary  to 
determine  whether  fetal  repair  of 
myelomeningocele,  with  its  attendant 
maternal  and  neonatal  morbidity,  is 
warranted. 

The  Department  of  Defense  (DoD) 
provides  and  maintains  readiness  to 
provide  medical  services  and  support  to 
the  Armed  Forces  during  military 
operations,  and  to  provide  health 
services  and  support  to  members  of  the 
uniformed  forces,  their  family  members^ 
and  to  others  entitled  to  DoD  medical 
care.  The  services  offered  to  TRICARE 
beneficiaries  other  than  active  duty 
members  must  be  medically  necessary, 
appropriate,  and  proven  care  and  are 
governed  by  10  U.S.C.  1079(a)(13). 
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Active  duty  service  members  are 
authorized  civilian  medical  care  under 
10  U.S.C.  1074(c).  and  may  be  referred 
for  unproven  therapy  when  controlled 
in  a  formal  clinical  research  trial.  The 
trial  must  be  operating  under  the 
structure  of  an  institutional  review 
board  process,  which  conforms  to  the 
requirements  of  DoD  Directive  3216.2. 
Protection  of  Human  Subjects  and 
Adherence  of  Ethical  Standards  in  DoD 
Supported  Research,  the  requirements 
of  32  CFR  part  219,  Protection  of  Human 
Subjects,  as  well  as  Service  specific 
human  experimentation  regulations. 

DoD  has  the  authority  to  waive  the 
statutory  limitation  for  all  other  DoD 
beneficiaries  that  health  care  services 
must  be  medically  necessary, 
appropriate,  and  proven  care,  as  long  as 
these  services  are  provided  within  the 
context  of  an  interagency  agreement 
with  the  National  Institutes  of  Health 
(NIH)  for  beneficiary  participation  in 
NlH-sponsored  or  approved  clinical 
trials.  The  Secretary  of  Defense  must 
also  determine  that  such  waiver  will 
•promote  access  by  covered  beneficiaries 
to  promising  new  treatments  and 
contribute  to  the  development  of  such 
treatments. 

B.  Caseload,  Costs 

Each  year  approximately  60,000 
TRICARE  births  occur  at  the  Military 
Treatment  Facilities  (MTFs). 
Approximately  40,000  TRICARE  births 
occur  in  civilian  hospitals.  According  to 
the  Center  of  Disease  Control,  in  2001 
there  were  20.09  cases  of  spina  bifida 
per  100.000  births.  Based  on  various 
studies,  we  estimate  that  95  percent  of 
these  reported  cases  are  related  to 
myelomeningocele.  We  then  interpret 
that  approximately  19  cases  would 
occur  aimually  in  TRICARE.  We  expect 
six  to  sixteen  TRICARE  members  each 
year  would  have  a  fetus  with  a  prenatal 
diagnosis  of  spina  bifida  that  would  be 
eligible  for  the  NICHD  clinical  trial  and 
would  agree  to  participate. 

Treatment  protocol  costs  are 
estimated  between  $300,000  and  $1.3 
million  over  Fiscal  Years  2003  through 
2006  for  TRICARE  participation  in  the 
NICHD  clinical  trial  of 
myelomeningocele  fetal  repair. 

C.  Operation  of  the  Demonstration 

The  National  Institute  of  Child  Health 
and  Human  Development  (NICHD)  will 
fund  an  unblinded  randomized 
controlled  clinical  trial  conducted  by 
three  participating  centers.  The  NICHD 
will  provide  administrative  support,  all 
NICHD  enrollments,  and  study 
monitoring  activities.  DoD  will  provide 
a  Project  Officer  who  will  coordinate 
DoD  activities. 


The  DoD  will  develop  initiatives  to 
educate  military  healthcare  providers 
and  civilian  TRICARE  network 
providers  about  this  initiative  and  the 
processes  that  are  available  for  referral 
and  pre-authorization  of  individuals 
with  affected  fetuses.  DoD  will  require 
pre-authorization  for  any  clinical 
services  necessary  or  resultant  from 
participation  in  an  NICHD  sponsored 
clinical  trail  before  reimbursement  by 
TRICARE.  A  pre-authorization  for 
enrollment  in  the  trial  will  suffice  to 
cover  each  incidental  expense  or  claim 
related  to  participation  in  the  clinical 
trial  extending  through  the  duration  of 
the  clinical  trial.  The  pre-authorization 
process  will  include  verification  with 
the  NICHD  that  the  patient  has  been 
enrolled  in  the  study. 

The  TRICARE  contractor(s)  would  not 
be  involved  in  clinical  issues  or  in 
directing  patients  to  a  particular 
institution. 

D.  Requirements  for  Participation 

Active  duty  members,  former 
members,  and  their  dependents  eligible 
for  TRICARE  who  meet  the  clinical  trial 
protocol  would  be  eligible  to  participate 
in  the  demonstration.  NICHD 
anticipates  a  total  of  two  hundred 
patients  whose  fetuses  have  been 
diagnosed  with  myelomeningocele  at  16 
to  25  weeks'  gestation  who  are  over  the 
age  of  18  years  would  be  enrolled  and 
referred  to  the  Data  and  Study 
Coordinating  Center  (DSCC)  at  George 
Washington  University  in  Rockville, 
Maryland,  to  undergo  an  initial 
evaluation.  Those  individuals  who 
remain  eligible  and  interested  would  be 
assigned  by  the  DSCC  to  one  of  the  three 
centers  (Vanderbilt  University  medical 
Center  in  Nashville,  the  University  of 
California  at  San  Francisco,  and 
Children's  Hospital  of  Philadelphia) 
where  final  evaluation  and  screening 
will  be  performed.  Patient  selection  to 
the  three  Management  of 
Myelomeningocele  Study  (MOMS) 
Centers  would  be  based  on  convenience 
to  the  individual  as  well  as  the  need  to 
divide  evenly  the  participants  among 
the  three  centers. 

E.  Costs 

Patients  who  choose  to  participate  in 
the  clinical  trial  will  have  no  additional 
costs  for  prenatal  care  beyond  what  is 
normally  paid  by  the  beneficiary.  If 
TRICARE  beneficiaries  have  other 
health  insurance,  the  other  health 
insurance  is  required  to  pay  first  before 
TRICARE  to  the  extent  the  health  care 
is  a  benefit  under  the  other  plan  as 
stated  under  10  U.S.C.  1079(j)(l).  If 
patients  are  in  a  prenatal  surgery  group, 
the  travel,  meal  and  lodging  costs  for  the 


patient  and  a  relative  or  friend  will  be 
covered  by  NICHD  grant  support  or  the 
grantee  institution  until  delivery  and 
after  deKvery.  imtil  the  patient  and  baby 
go  home. 

If  patients  are  in  a  postnatal  surgery 
group,  travel  back  to  the  center  for  the 
patient  and  a  support  person  will  be 
covered  by  NICHD  grant  support  or  the 
grantee  institution,  as  well  as  meals  and 
lodging  before  and  after  delivery,  until 
the  baby  and  patient  are  able  to  go 
home.  The  cost  of  the  study  follow  up, 
returning  at  one  year  and  two  and  a  half 
years  of  age  will  also  be  covered.  Meals 
and  lodging  will  be  covered  for  those 
visits  as  well. 

Dated:  February  5,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  03-3512  Filed  2-12-03;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003  S&T 
Review  and  the  Chief  of  Staff  and 
Secretary  of  the  Air  Force.  The  purpose 
of  the  meeting  is  to  allow  the  SAB 
leadership  to  advise  the  Air  Force 
leadership  on  the  outcome  of  the  2003 
Review.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  February  20,  2003. 
ADDRESSES:  Room  4E869.  The  Pentagon. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
John  Pemot,  Air  Force  Scientific 
Advisory  Boa'd  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  03-3638  Filed  2-12-03;  8:45  am] 
BILUNG  CODE  S001-0»-U 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD. 
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ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003  S&T 
Review  and  the  leadership  of  the  Air 
Force  Materiel  Command.  The  purpose 
of  the  meeting  is  to  allow  the  SAB 
leadership  to  advise  the  commander  of 
the  AFMC  on  the  outcome  of  the  2003 
Review.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  February  18.  2003. 
ADDRESSES:'Room  4E987,  The  Pentagon. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
John  Pemot.  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180.  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-3639  Filed  2-12-03;  8:45  am] 

BILLING  CODE  5001 -05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
Dredged  Material  Management  Plan 
Feasibility  Study,  Los  Angeles  County, 
CA 

AGENCY:  Department  of  the  Army.  Army 
Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  the  Port  of  Los 
Angeles,  the  City  of  Long  Beach,  and  the 
County  of  Los  Angeles  propose  to 
evaluate  options  for  managing  dredge 
materials  in  Los  Angeles  County. 
DATES:  A  scoping  meeting  vnll  be  held 
on  February  26,  2003.  from  6:30  to  8:30 
p.m.  at'the  Cesar  Chavez  Communitiy 
Center  located  at  401  Golden  Avenue  in 
Long  Beach,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
or  preparation  of  the  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  may  be  directed 
to  Mr.  Paul  Rose.  Chief.  Environmental 
Resoiuces  Branch.  U.S.  Army  Corps  of 
Engineers.  P.O.  Box  532711.  Los 
Angeles.  CA.  90053-2325,  (213)  452- 
3840. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action:  The  Corps 
estimates  that,  within  the  Los  Angeles 
Region,  approximately  5  million  cubic 


meters  (m^)  of  sediments  deemed 
suitable  for  ocean  disposal  and  2.5 
million.m^  of  sediments  deemed 
unsuitable  for  ocean  disposal  will  need 
to  be  dredged  from  the  Ports  and 
Harbors  of  Los  Angeles  County  over  the 
next  10  years.  However,  there  is- 
currently  a  lack  of  readily  available 
disposal  options  for  the  unsuitable 
sediments.  The  U.S.  Army  Corps  of 
Engineers,  L.A.  District  has  determined 
that  there  is  a  federal  interest  to 
participate  in  a  detailed  feasibility  study 
to  develop  a  regional  dredged  material 
management  plan. 

2.  Alternatives:  Alternatives  that  may 
be  considered  include:  no  action, 
uplemd  disposal,  aquatic  capping,  near 
shore  confined  disposal  facility 
(California  Department  of  Fish  and 
Game),  shallow  water  habitat  creation, 
chemical  stabilization,  washing, 
blending,  physical  separation,  thermal 
desorption,  construction  fill,  landfill 
daily  cover,  reclamation  fill,  oil  well 
injections,  and  geotextile  encapsulation. 

'  These  alternatives,  and  any  additional, 
reasonable,  alternatives  recommended 
through  the  public  scoping  process,  will 
be  evaluated  by  the  Corps  of  Engineers. 

3.  Scoping  Process:  The  Corps,  the 
Port  of  Los  Angeles,  the  City  of  Long 
Beach,  and  the  County  of  Los  Angeles 
are  preparing  a  joint  EIS/EIR  to  address 
potential  impacts  associated  with  the 
proposed  project.  The  Corps  is  the  lead 
Federal  agency  for  compliance  with 
National  Environmental  Policy  Act 
(NEPA)  for  the  project,  and  the  County 
of  Los  Angeles  is  the  Lead  State  Agency 
for  compliance  with  the  California 
Environmental  Quality  Act  (CEQA)  for 
the  non-Federal  aspects  of  the  project. 
The  draft  EIS/EIR  (DEIS/EIR)  document 
will  incorporate  public  concerns  in  the 
analysis  of  impacts  associated  with  the 
proposed  action  and  associated  project 
alternatives.  The  DEIS/EIR  will  be  sent 
out  for  a  45-day  public  review  period, 
during  which  time  both  written  and 
verbal  comoaents  will  be  solicited  on  the 
adequacy  of  the  document.  The  final 
EIS/EIR  (FEIS/EIR)  will  address  the 
conunents  received  on  the  DEIS/EIR 
during  public  review,  and  will  be 
furnished  to  all  who  commented  on  the 
DEIS/EIR,  and  is  made  available  to 
anyone  that  requests  a  copy  dvuring  the 
30-day  public  comment  period.  The 
final  steps  involves,  for  the  Federal  EIS. 
preparing  a  record  of  decision  (ROD) 
and.  for  the  State  EIR,  certifying  the  EIR 
and  adopting  a  mitigation  monitoring 
and  reporting  plan.  The  ROD  is  a 
concise  simmiary  of  the  decisions  made 
by  the  Corps  from  among  the 
alternatives  presented  in  the  FEIS/EIR. 

The  ROD  can  be  published 
immediately  after  the  FEIS  public 


comment  period  ends.  A  certified  EK 
indicates  that  the  environmental 
document  adequately  assesses  the 
environmental  impacts  of  the  proposed 
project  with  respect  to  CEQA.  A  formal 
scoping  meeting  to  solicit  public 
comment  and  concerns  on  the  proposed 
action  and  alternatives  will  be  held  on 
Wednesday,  February  26.  2003  (see 
DATES). 

Dated:  lanuar>'  31.  2003. 
Richard  G.  Thompson, 

Colonel.  U.S.  Army,  District  Engineer. 
[FR  Doc.  03-3587  Filed  2-12-03;  8:45  am) 
BILLING  CODE  3710-KF-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  1003-423-000,  FERC  Form  No. 
423] 

Federal  Energy  Regulatory 
Commission 

Commission  Collection  Acth^ities, 
Proposed  Collection;  Comment 
Request;  Extension 

February  6.  2003.     . 

AGENCY:  Federal  Energy  Regulatory 

Commission.        , 

ACTION:  Notice. 

summary:  In  compliance  vnth  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  April  9,  2003. 
ADDRESSES:  Copied  of  the  proposed 
collection  of  information  can  be 
obtained  from  Michael  Miller,  Office  of 
the  Executive  Director,  EI>-30,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  on  the  proposed  collection  of 
information  may  be  filed  either  in  paper 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretiary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426  and  should 
refer  to  Docket  No.  03-423-000. 

Docmnents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
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for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
fillings  is  available  at  (202)  502-8258  or 
by  e-mail  to  efiling&ferc.gov.  Comments 
should  not  be  submitted  to  this  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance, 
contact  FERCOnIineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY. 
contact  (202)502-8659. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415.  by  fax  at 
(202)  208-2425  and  by  E-mail  at 
michael.miUer@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC  Form  No.  423, 
"Monthly  Report  of  Cost  and  Quality  of 
Fuels  for  Electric  Plants"  (OMB  No. 
1902-0024)  is  used  by  the  Commission 
to  carry  out  its  responsibilities  in 
implementing  provisions  of  the  Federal 
Power  Act  (FPA)  as  amended  by  the 
Public  Utility  Regulatory  Policies  Act 
(PURPA). 


The  Commission  uses  the  information 
reported  on  FERC  Form  No.  423  to 
conduct  fuel  reviews  under  section 
205(a)  and  (e)of  the  FPA,  and  to  prepare 
expert  testimony  in  electric  utility  rate 
cases  filed  with  the  Commission.  The 
Form  423  data  provides  the  only 
effective  means  for  assessing  the 
potential  impact  of  new  developments 
on  the  future  utility  fuel  supply 
patterns.  The  Commission's  staff 
compare  delivered  fuel  costs  for  utilities 
receiving  like  fuels  of  similar  quality: 
detect  consistently  high  cost  patterns  or 
irregularities  indicative  of  possible 
uneconomic  fuel  purchase  practices; 
evaluate  the  economic  effect  of  unusual 
fuel  purchases  practices,  such  as  buying 
fuel  from  affiliate  fuel  sources,  as 
opposed  to  selecting  buyers  by 
competitive  bids,  and  investigate  a 
broad  range  of  fuel  costs  and  fuel 
purchase  practice  issues  raised  in 
contested  rate  proceedings. 

With  the  transition  to  power  markets 
the  data  from  FERC  Form  423,  in 
conjunction  with  other  data  sources, 
allow  Commission  staff  to  identify 
potential  out-of-merit  dispatch  practices 
by  system  operators,  a  quick  source  for 
estimating  the  thermal  efficiency  of 
individual  plants  and  when  used  in 
conjunction  with  bid  data,  indicates  the 
efficiency  of  markets  by  identifying  the 


key  components  associated  with 
generators'  variable  costs. 

The  Commission  implements  these 
filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
141.61.  The  statutory  authorities  for  this 
mandatory  information  collection 
requirement  are  sections  205.  of  the 
Federal  Power  Act,  as  amended  by 
section  2Q8  of  the  Public  Utility 
Regulatory  Policies  Act  (49  Stat.  851;  16 
U.S.C.  824d). 

Action 

The  Commission  is  requesting  a  three- 
year  extension  of  the  current  expiration  ■ 
date  with  no  changes  to  the  existing 
collection  of  data.  It  should  be  noted 
that  during  OMB's  last  review  of  Form 
423,  the  Commission  Wcis  directed  prior 
to  its  next  submission  to  OMB,  to  make 
a  determination  as  to  whether  the 
information  reported  on  Form  423 
should  be  confidential.  In  order  to  assist 
the  Commission  in  making  that 
determination,  the  Commission  seeks 
comments  on  how  the  public  disclosure 
of  information  contained  on  Form  423 
harms  the  competitive  position  of 
reporting  parties  and  adversely  affects 
the  competitiveness  of  the  market. 
Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents 
(1) 


584 


Annual  re- 
sponses per 
respondent 
(2) 


12 


Average  bur- 
den hours  per 
response 
(3) 


1 


Total  tMjrden 

hours 
(1)x(2)x(3) 


7,008 


Estimated  Burden:  7,008  total  burden 
hours,  584  respondents.  12  responses 
annually,  1.0  hours  per  response 
(average).  In  Order  No.  622,  66  FR  67076 
(December  28,  2001),  the  Commission 
amended  its  regulations  to  provide  for 
electronic  filing  of  Form  No.  423 
commencing  with  the  January  2002 
filing.  These  changes  to  the  reporting 
requirements  resulted  in  a  reduction  in 
burden  for  all  respondents. 

Estimated  cost  burden  to  respondents 
is  $394,338;  (i.e.,  7.008  hours  divided  by 
2.080  hours  per  full  time  employee  per 
year  multiplied  by  $117,041  per  year 
equals  $394.338)(rounded  off). 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 
(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 


(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  anyone  particular  function  or 
activity. 

Comments  are  invited  on;  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-3529  Filed  2-12-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP9»-301-061] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

February  6,  2003. 

Take  notice  that  on  January  31,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  and  approved  an  amendment  to 
a  Service  Agreement  between  ANR  and 
Wisconsin  Public  Service  Corporation, 
which  revises  the  No-Notice  Entitlement 
and  rates  under  such  Agreement.  ANR 
requests  that  the  Commission  accept 
and  approve  the  amendment  to  be 
effective  February  1,  2003. 

ANR  states  that  copies  of  the  filing 
has  been  mailed  to  each  of  ANR's 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

ZOnlineSupport@ferc.gov  or  toll- 
i  et  (866)  208-3676,  or  TTY,  contact 
^2)  502-8659.  The  Conmiisiion 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing^  link. 

Comment  Date:  February  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3545  Filed  2-12-03;  8:45  am) 

BIUJNQ  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-067] 

ANR  Pipeline  Company;  Notice  of  . 
Negotiated  Rats  HIing 

February  6,  2003. 

Take  notice  that  on  January  31,  2003, 
ANR  Pipeline  Company,  (ANR) 
tendered  for  filing  three  negotiated  rate 
agreements  between  ANR  and  Kerr- 
McGee  Corporation  pursuant  to  ANR's 
Rate  Schedules  PTS-2,  ITS  and  ITS 
(Liquefiables).  ANR  states  that  it  is 
tendering  these  agreements,  as  well  as  a 
Lease  Dedication  Agreement,  pursuant 
to  its  authority  to  enter  into  negotiated 
rate  agreements.  ANR  requests  that  the 
Conunission  accept  and  approve  the 
agreements  to  be  effective  February  1 , 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  vtill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docmnent.  For 
assistance,  please  contact  FERC  Oidine 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Coimnission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  February  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3546  Filed  2-12-03;  8:45  am] 

BILUNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-290-000] 

Calplne  California  Equipment  Rnapce 
Company,  LLC;  Notice  of  issuance  of 
Order 

February  6,  2003. 

Calpine  California  Equipment  Finance 
Company,  LLC  ("CCEFC"),  a  wholly 
owned  subsidiary  of  Calpine 
Corporation,  filed  an  application 
requesting  authority  to  transact  at 
market-based  rates,  along  with  the 
accompanying  tariff.  The  proposed 
market-based  rate  tariff  provides  for 
sales  of  capacity  and  energy  at  market- 
based  rates,  the  sale  of  ancillary  services 
at  market  rates,  the  resale  of  firm 
transmission  rights,  amd  the 
reassignment  of  transmission  capacity. 
CCEFC  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
CCEFC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
seciuities  and  assumptions  of  liability 
by  CCEFC. 

On  January  24,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  requests 
for  blanket  approval  uinder  part  34, 
subject  to  the  following: 

Ally  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CCEFC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  24,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
CCEFC  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  sectirity  of 
another  person;  provided  that  such 
issuance  or.assumption  is  for  some 
lawrful  object  within  the  corporate 
pmposes  of  CCEFC,  compatible  with  the 
public  interest,  and  is  reasonably 
nece^ary  or  appropriate  for  such 
piuposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
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approval  of  CCEFCs'  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  20426.  The  Order  may 
'        also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  '.'FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3528  Filed  2-12-03;  8:45  am) 

BILUNO  COM  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-239-000] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  to  FERC  Gas  Tariff 

February  6.  2003. 

Take  notice  that  on  January  23,  2003.. 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT),  formerly  Reliant 
Energy  Gas  Transmission  Company, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Sixth  Revised  Volume  No.  1. 
the  tariff  sheets  attached  as  Appendix  A 
to  the  filing,  to  be  effective  February  28. 
2003.  The  purpose  of  this  filing  is  to 
reflect  CEGT's  name  change. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
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last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3^6.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  date:  February  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-3542  Filed  2-12-03;  8:45  amj 

BNJJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-205-000,  ER03-206-000. 
ER03-207-000,  ER03-208-000  and  ER03- 
209-000] 

CES  Marketing,  LLC,  CES  Marketing  II, 
LLC,  CES  Marketing  III,  LLC,  CES 
Marketing  IV,  LP,  CES  Marketing  V,  LP; 
Notice  of  Issuance  of  Order 

February  6,2003. 

CES  Marketing,  LLC,  CES  Marketing 
II,  LLC.  CES  Marketing  lU.  LLC.  CES 
Marketing  IV.  LP.  and  CES  Marketing  V. 
LP  (collectively,  "Applicants")  filed 
applications  requesting  authority  to 
transact  at  market-based  rates  along 
with  the  accompanying  tariffs.  The 
proposed  market-based  rate  tariffs   , 
provide  for  sales  of  capacity,  energy, 
and  ancillary  services  at  market-based 
rates,  and  for  the  reassigiunent  of 
transmission  capacity.  Applicants  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Applicants 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Applicants. 

On  January  16.  2003..  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  requests 
for  blanket  approval  under  part  34. 
subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 
February  18,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Applicants  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Applicants,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Applicants'  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
nimiber  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commissiop's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-3527  Filed  2-12-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-219-002] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Withdrawal  of  Filing  and 
Notice  of  Additional  Tariff  Sheets 

February  6,  2003.  1"-^ 

Take  notice  that  on  Februair  3,  200J|| 
Discovery  Gas  Transmission  VtC 
(Discovery)  hereby  respectfully  (1)  ^ 

requests  withdrawal  of  Substitute  First 
Revised  Sheet  No.  186  filed  on  January 
13,  2003.  in  Docket  No.  RP03-219-001 
and  (2)  tenders  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Third  Revised  Sheet  No.  101  and 
Second  Substitute  First  Revised  Sheet 
No.  186.  to  be  effective  February  1. 
2003. 


Discovery  states  that  this  filing  is 
made  in  response  to  the  Commission's 
letter  order  issued  in  the  above- 
captioned  proceeding  on  January  30. 
2003. 

Discovery  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Riiles  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  February  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3541  Filed  2-12-03;  8:45  am) 

nUJNG  COOC  S717-01-P 


DEPARTMENT  OF  ENERGY  * 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-46-000] 

Dominion  Transmlsston,  Inc.  and 
Texas  Eastern  Transmission,  LP; 
Notice  of  Application 

February  6,  2003. 

Take  notice  that  on  January  30,  2003., 
Dominion  Transmission,  Inc.  (DTI).  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  and  Texas  Eastern 
Transmission,  LP  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77056-53101.  filed  in  Docket  No.  CP03- 
46-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA).  as  amended,  and  part  157  of  the 


regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  uprate  the 
horsepower  on  three  electric  engines  at 
the  Oakford  Compressor  Station  and 
two  electric  engines  at  the  South 
Oakford  Compressor  Station  all  located 
within  Westmoreland  County. 
Peimsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  ox  toll- 
free  at  (866)  208-3676,  or  for  TTt, 
contact  (202)  502-8659. 

DTI  and  Texas  Eastern  state  that  these 
proposed  uprates  will  provide  greater 
operating  flexibility  and  will  potentially 
improve  the  performance  of  the  Oakford 
Storage  Complex.  DTI  and  Texas  Eastern 
state  Uiat  as  joint  owrners  of  the  Oakford 
Storage  Complex  they  Are  requesting 
authorization  to  operate  the  two  existing 
5,000  HP  Engines  #3  and  #4  located  at 
the  South  Oakford  Station  to  an  ISO- 
rated  HP  of  5.750  each  and  to  operate 
the  three  existing  4,000  HP  Engines  #13, 
#14  and  #15  located  at  the  Oakford 
Station  to  an  ISO-rated  HP  of  4,600 
each.  According  to  DTI  and  Texas 
Eastern,  this  operation  at  the  higher  HP 
rating  is  intended  to  improve  the 
efficiency  of  the  Oakford  Storage 
Complex  by  allowing  them  to  use  the 
existing  certificated  level  of  capacity 
more  efficiently  and  to  maintain  design 
pressures  more  effectively.  In  addition, 
DTI  and  Texas  Eastern  state  that  these 
operational  improvements  will  facilitate 
more  reliable  and  more  flexible  storage 
and  transportation  service  to  DTI  and 
Texas  Eastern's  existing  customers,  at 
no  additional  cost.  DTI  and  Texas 
Eastern  add  that  they  propose  to  modify 
the  software  controls  so  that  each  of  the 
engines  may  be  operated  at  the  design 
rating  described  above;  that  this 
operation  will  not  require  any 
installation,  construction  or  facility 
reconfiguration  beyond  the 
modifications  of  the  software  controls; 
and,  that  there  will  be  no  air  emission 
issues  since  these  compressor  units  are 
powered  by  electric  motors. 

Any  questions  concerning  this 
application  may  be  directed  to  Sean  R. 
Sleigh,  Certificates  Manager,  Dominion 
Transmission,  Inc.,  445  West  Main 
Street,  Clarksburg,  West  Virginia  26301, 
at  (304)  627-3462  or  fax  (304)  627-3305; 
or  to  Steven  E.  Tillman,  General 


Manager,  Regulatory  Affairs,  Texas 
Eastern  "Transmission,  LP,  P.  O.  Box 
1642,  Houston,  Texas  77251-1642.  at 
(713)  627-5113  or  fax  (713) 627-5947. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a ' 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
conunent  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

Howeverj  a  person  does  not  have  to    ■ 
intervene  in  order  to  have  commentis 
■  considered-  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commissfon',  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conunission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  oi  their  protests  only  to 
the  party  or  parties  dir«ctly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

tf  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  vdll  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  February  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3525  Filed  2-12-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coinmlsslon 

(Docket  No.  ER02-261 0-000] 

Element  Re  Capital  Products,  Inc.; 
Notice  of  Issuance  of  Order 

February  6,  2003. 

Element  Re  Capital  Products,  Inc. 
(Element  Re)  filed  an  application 
requesting  authority  to  transact  at 
market-based  rates,  along  with  the 
accompanying  tariff.  The  proposed 
market-based  rate  tariff  provides  for 
sales  of  capacity  and  energy  at  market- 
based  rates.  Element  Re  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Element  Re 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Element  Re. 

On  November  19.  2D02.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  requests 
for  blanket  approval  under  part  34, 
subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Element  Re  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  17,  2003. 

Abs6nt  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Element  Re  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Element  Re,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Element  Re's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 


Web  site  at  http://www.ferc.gov .  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiuages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-3526  Filed  2-12-03;  8:45  am] 
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free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-3539  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  RPOO-491-003,  RP02-188-002 
and  CP01 -69-006] 

Petal  Gas  Storage,  L.L.C.;  Notice  of 
Compliance  Filing 

February  6.  2003. 

Take  notice  that  on  January  31.  2003.. 
Petal  Gas  Storage.  L.L.C.  (Petal), 
tendered  for  filing  as  part  of  FERC  Gas 
Tariff.  Original  Volume  No.  1, 
Substitute  Original  Sheet  No.  11  A.  with 
an  effective  date  of  May  1.  2002. 

Petal  states  that  this  filing  is  being 
made  in  compliance  with  the 
Conunission's  Order  issued  on  January 
22,  2003.,  directing  Petal  to  remove  any 
references  to  Petal's  Electronic  Bulletin 
Board  from  Petal's  tariff. 

Petal  states  that  a  copy  of  this  filing 
has  been  mailed  to  all  parties  who  have 
intervened  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Coiumission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toU- 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-023] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

February  6,  2003. 

Take  notice  that  on  February  3,  2003, 
Questar  Pipeline  Company's  (Questar) 
submitted  a  tariff  filing  to  implement  a 
negotiated-rate  contract  for  BP  Energy 
Company.  Questar  states  that  the 
contract  was  authorized  by  Commission 
orders  issued  October  27,  1999,  and 
December  14, 1999,  in  Docket  Nos. 
RP99-513,  ef  a/. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. , 
Any  person  wiping  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filiitg  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  February  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3547  Filed  2-12-03;  8:45  am] 

BILLING  COOE  Sn7-01-4> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-248-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Annual  Casii-out  Report 

February  6,  2003. 

Take  notice  that  on  January  31 .  2003. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  report 
that  compares  its  cash-out  revenues 
with  its  cash-out  costs  incurred  for  the 
annual  billing  period  November  1.  2001 
through  October  31.  2002.  in  accordance 
with  its  tariff.  Texas  Gas  states  that  there 
is  no  rate  impact  to  customers  as  a  result 
of  this  filing. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  13,  2003.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-3543  Filed  2-13^3;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-1 0-001 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Filing 

February  6,  2003. 

Take  notice  that  on  January  31,  2003., 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  January  1,  2003. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  cancel  Trailblazer's  Rate 
Schedules  T  and  I,  which  provided  for 
firm  and  interriiptible  transportation 
services  for  Northern  Natural  Gas 
Company  (Northern)  and  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
pxusuant  to  service  agreements  dated 
October  8, 1982,  as  amended. 

Trailblazer  states  that  these  sheets 
have  been  submitted  in  compliance 
with  Ordering  Paragraph  (A)  of  the 
Commission's  order  issued  Januajy  28, 
2003  in  Docket  No.  CP03-1 0-000 
(January  28th  Order).  Such  order 
authorized  Trailblazer  to  abandon  firm 
and  interruptible  transportation  services 
performed  by  Trailblazer  for  Northern 
and  Natural  authorized  in  Docket  No. 
CP79-80,  as  amended. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  all  parties  set 
out  on  the  Commission's  official  service 
list  in  Docket  No.  CP03-1 0-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street ,  NE . ,  Washington .  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
/ittp.Z/ivwH'./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 


the  last  three  digits  in  the  docket 
number  field  to  access  the  dociiment. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 

(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  February  12.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-3524  Filed  2-l'2-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-236-009;  RPOO-553- 
012;  and  RP00-481-009] 

Transcontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Compliance 
Filing 

FebruaiA'  6,  2003. 

Take  notice  that  on  January  31.  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  list  on  Appendix  A  attached  to 
the  filing,  with  a  proposed  effective  date 
ofAprill.a003. 

Transco  states  that  the  tariff  sheets 
enumerated  in  Appendix  A  are 
submitted  to  comply  with  the 
Commission's  August  29,  2d02  order  in 
the  referenced  proceedings,  which 
directed  that  Transco  update  certain 
tariff  sheets  related  to  the 
implementation  df  Transco's  new 
business  system,  iLinesm.  In  addition. 
Transco  progoses  to  move  into  effect  on 
April  1,  2003.  certain  tariff  sheets 
identified  in  Appendix  C.  attached  to 
the  filing,  which  require  no  updating 
and  which  already  have  been  accepted 
by  the  Commission  in  the  referenced 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commissions  regulations. 
Protests  will  be  considered  by  the 
Commission  In  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available. 
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for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-3540  Filed  2-12-03;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-288-029  and  RP01-507- 
003] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

February  6,  2003. 

Take  notice  that  on  February  4,  2003, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Substitute 
Fourth  Revised  Sheet  No.  83;  Substitute 
Fourth  Sheet  No.  84;  and  Original  Sheet 
No.  84 A,  to  become  effective  February  5, 
2003. 

Transwestern  states  that  on  December 
10,  2002,  it  filed  a  Stipulation  and 
Agreement  (Settlement)  resolving  issues 
raised  in  the  above  referenced  dockets. 
The  Settlement  included,  among  other 
things,  pro  forma  tariff  sheets  setting 
forth  new  capacity  posting  and  contract 
procedures  in  a  new  Section  24  of  the 
General  Terms  and  Conditions  (GTC)  of 
Transwestem's  Tariff.  Transwestern 
explains  that,  by  Order  issued  January 
31,  2003.  (January  31  Order),  the 
Commission  accepted  the  Settlement 
and  the  pro  forma  tariff  sheets,  and 
directed  Transwestern  to  file  actual 
tariff  sheets  within  five  days  of  the  date 
of  the  order.  Transwestern  states  that 
this  filing  is  made  in  compliance  with 
the  January  31  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
bttp://virww. ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSupport®feTC.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  18,  2003. 

Magalie  R,  Salas,  •     i- 

Secretary. 

|FR  Doc.  03-3544  Filed  2-12-03;  8:45  am) 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-324-004,  •!  a!.] 

DetroH  Edison  Company,  et  al.; 
Electric  Rate  and  Corporate  Filings 

February  4.  2003. 

The  following  filings  have  been  made 
with  the  Commission. 

The  filings  are  listed  in  ascending 
order  within  each  docket  classification. 

1.  Detroit  Edison  Company,  DTE  Energy 
Trading,  Inc.,  DTE  Edison  America,  Inc. 
DTE  Energy  Marketing,  Inc.,  DTE 
Georgetowm,  LLC,  DTE  River  Rouge  No. 
1,  LLC,  Crete  Energy  Venture,  LLC 

IDocket  Nos.  ER97-324-O04.  ER97-3834- 
010,  ER98-3026-007,  ER99-3368-003, 
EROO-1 746-001,  EROO-1 8 16-002.  and  ER02- 
963-002] 

Take  notice  that  on  January  31.  2003, 
the  Detroit  Edison  Company,  DTE 
Energy  Trading,  Inc.,  DTE  Edison 
America,  Inc.,  DTE  Energy  Marketing, 
Inc.,  DTE  Georgetown,  LLC,  DTE  River 
Rouge  No.  1.  LLC,  and  Crete  Energy 
Venture,  LLC  tendered  for  filing  a  joint 
triennial  market  power  analysis  in 
compliance  with  the  Commission's 
orders  in  the  captioned  proceedings. 
Detroit  Edison  Co.,  77  FERC  U  61,279 
(1996);  DTE  Energy  Trading,  Inc.,  80 
FERC  1  61,348  (1997);  DTE  Edison 


America,  Inc.,  84  FERC  1  61,028  (1998); 
DTE  Energy  Marketing,  Inc.,  88  FERC  H 
61,189  (1999);  DTE  Georgetown,  LLC,  91 
FERC  1  61,073  (2000);  DTE  River  Rouge 
No.  1.  LLC,  91  FERC  1  61,139  (2000); 
Crete  Energy  Venture,  LLC,  letter  order, 
Docket  No.  ER02-963-000,  March  15, 
2002. 
Comment  Date:  February  21,  2003. 


2.  ISO  New  England  Inc. 

[Docket  No.  ER01-31&-O08] 

Take  notice  that  on  January  31,  2003, 
ISO  New  England  Inc.,  filed  its  Index  of 
Customers  for  the  fovulh  quarter  of  2002 
for  its  Tariff  for  Transmission  Dispatch 
and  Power  Administration  Services  in 
compliance  with  Order  No.  614. 

Comment  Date:  February  21,  2003. 

3.  New  York  Independent  Systen 
Operator,  Inc.,  ISO  New  England  Inc. 

(Docket  No.  ER03-246-O01  ] 

Take  notice  that  on  January  31,  2003., 
the  New  York  Independent  System 
Cfperator.  Inc.  (NYISO)  and  ISO  New 
England  Inc.  (ISO  New  England), 
tendered  for  filing  a  compliance  report 
in  coimection  with  the  Commission's 
December  30,  2002,  order  in  the  above- 
referenced  dockets. 

The  NYISO  and  ISO  New  England 
have  served  a  copy  of  this  filing  to  all 
parties  listed  on  tJiie  official  service  list 
maintained  by  the  Secretary  of  the 
Commission  in  docket  number  ER03- 
246-000. 

Comment  Date:  February  21,  2003. 

4.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER03-383-O01] 

Take  notice  that  on  January  31,  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  Substitute 
First  Revised  Generator  Interconnection 
and  Operating  Agreement  (Substitute 
First  Revised  Interconnection 
Agreement)  with  Old  Dominion  Electric 
Cooperative  (ODEC)  containing 
additional  information  describing  the 
units  at  ODEC's  generating  facility  and 
correcting  internal  references. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  allow  the 
Substitute  First  Revised  Intercormection 
Agreement  to  become  effective  February 
1,  2003,  the  day  after  filing.  Dominion 
Virginia  Power  also  states  that  copies  of 
the  filing  were  served  upon  ODEC  and 
the  Virginia  State  Corporation 
Commission. 

Comment  Date:  February  21,  2003. 
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5.  American  Transmission  Systems, 
Incorporated 

(Docket  NO.ER03-474-000] 

Take  notice  that  on  January  31,  2003, 
American  Transmission  Systems, 
Incorporated  submitted  for  filing 
Service  Agreement  No.31^  under  its 
Open  Access  Transmission  Tariff,  an 
Agreement  for  Construction,  Operation, 
and  Compensation  of  Delivery  Points 
with  the  Village  of  Grafton  dated 
January  29,  2003.  The  purpose  of  the 
Service  Agreement  is  to  establish  the 
terms  and  conditions  for  a  second  69  kV 
delivery  point  for  the  Village  of 
Grafton's  distribution  system.  An 
effective  date  of  April  2,  2003,  is 
requested  for  the  Service  Agreement. 

American  Transmission  Systems  Inc., 
states  that  copies  of  this  filing  were 
served  on  the  representatives  of  the 
Village  of  Grafton,  American  Municipal 
Power-Ohio,  Inc.,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  February  21 ,  2003. 

6.  Minnesota  Power 

|Doc:ket  No.  ER03-175-O001 

Take  notice  that  on  January  31,  2003, 
Minnesota  Power  tendered  for  filing  the 
complete  wholesale  rate  schedule, 
designated  as  required  by  Commission 
Order  No.  614,  for  the  City  of  Hibbing, 
Minnesota — Public  Utilities 
Commission  (Hibbing).  This  filing 
included  revised  rates,  which  would 
allow  Hibbing  the  option  to  purchase 
wholesale,  municipal  non-firm  energy 
service  from  Minnesota  Power,  for 
resale  to  Hibbing's  retail  customers. 

Minnesota  Power  requests  January  1 , 
2003,  as  the  effective  date  for  these 
revised  rates. 

Comment  Date:  February  21,  2003. 

7.  Interstate  Power  &  Light  Company 

IDocket  NO.ER03-4 76-0001 

Take  notice  that  on'january  31,  2003, 
Interstate  Power  and  Light  Company 
(IPL),  tendered  for  filing  Amendment 
No.  7  to  Rate  Schedule  FERC  No.  48 
with  the  City  of  Bellevue.  IPL  states  that 
this  Amendment  will  terminate  Rate 
Schedule  FERC  No.  48  effective  April  1, 
2003,  and  indicates  that  copies  of  the 
filing  have  been  provided  to  the  City  of 
Bellevue  and  to  the  Iowa  Utilities  Board. 

Comment  Date:  February  21,  2003. 

8.  Southern  California  Edisob  Company 

(Docket  No.  ER03-477-O00] 

Take  notice  that  on  January  31,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Service 
Agreement  For  Wholesale  Distribution 
Service  under  SCE's  Wholesale 
Distribution  Access  Tariff  and  an 
Interconnection  Facilities  Agreement 


(Agreements)  between  SCE  and  the  City 
of  Corona  (Corona),  California.  SCE 
respectfully  requests  the  Agreements 
become  effective  on  January  4,  2003. 

The  Agreements  specify  the  terms  and 
conditions  under  which  SCE  will 
provide  wholesale  distribution  service 
form  the  California  Independent  System 
Operator  Controlled  Grid  at  SCE's  Mira 
Loma  Substation  230  kV  bus  to  the 
Corona  Crossings  Business  Center 
development,  located  at  the  Northwest 
comer  of  Cajalco  Road  and  Temescal 
Canyon  Road  in  the  City  of  Corona. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Corona. 

Comment  Date:  February  21.  2003. 

9.  PPM  Energy,  Inc. 

(Docket  No.  ER03-478-O001 

Take  notice  that  on  January  31 ,  2003, 
PacifiCorp  Power  Marketing,  Inc.. 
informed  the  Federal  Energy  Regulatory 
Commission  (Commission)  that  effective 
,  January  15.  2003,  the  name  of 
PacifiCorp  Power  Marketing,  Inc.,  had 
been  changed  to  PPM  Energ}',  Inc.  in 
accordance  with  18  CFR  35.16. 
Comment  Date:  February  21,  2003. 

10.  Great  Bay  Power  Marketing,  Inc. 

[Docket  No.  ER03-479-OO0I 

Take  notice  that  on  January  31,  2003, 
Great  Bay  Power  Marketing,  Inc. 
(GBPM),  filed  a  notice  of  succession 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  sections  35.16 
and  131.51  of  the  Commission's  rules 
and  regulations,  18  CFR  35.16  and 
131.51.  This  filing  was  made  as  a  result 
of  the  transfer  of  a  purchased  power 
agreement  entered  into  between  Great 
Bay  Power  Corporation  (GBPC)  and 
Unitil  Power  Corp.  (Unitil  PPA)  from 
GBPC  to  GBPM.  GBPM  adopted  and 
ratified  the  Unitil  PPA.  GBPM  requested 
that  the  revised  rate  schedule  be  made 
effective  as  of  January  1,  2003. 

Comment  Date:  February'  21,  2003. 

11.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER03^80-000l 

Take  notice  that  on  January  31,  2003. 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  submitted  for  filing  a  delivery 
point  and  transmission  interconnection 
agreement  (the  Agreement)  between 
OG&E  and  The  City  of  Paris,  Arkansas 
(Paris). 

OG&E  requests  an  effective  date  of 
February  1,  2003,  for  the  Agreement. 
Accordingly,  OG&E  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Paris  and  the  Oklahoma  Corporation 
Commission. 


Comment  Date:  February  21,  2003. 

12.  Duke  Energy  Corporation 

[Docket  No.ER03-481-000] 

Take  notice  that  on  January  il.  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing 
the  First  Amended  and  Restated 
Generation  Interconnection  and 
Operating  Agreement  (Restated  lOA) 
between  Duke  and  Rowan  County 
Power,  LLC,  as  the  successor  in  interest 
to  Carolina  Power  and  Light  Company. 
Duke  seeks  an  effective  date  for  the 
restated  lOA  of  January  30,  2003. 

Comment  Date:  Februarj'  21 ,  2003, 

13.  Duke  Energy  Corporation     ^^  , 

IDocket  NO.ER03-482-0001 

Take  notice  that  on  January  31,  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing 
(1)  a  revised  Service  Agreement  for 
Network  Integration  Transmission 
Service  (NTTSA)  and  (2)  a  revised 
Network  Operating  Agreement  (NOA) 
between  Duke  and  North  Carolina 
Municipal  Power  Authority  No.  1.  Duke 
seeks  an  effective  date  for  the  revised 
NTTSA  and  NOA  of  January  1,  2003. 

Comment  Date:  February  21,  2003. 

14.  Uilitil  Power  Corp. 

IDocket  No.  ER03-483-000] 

Take  notice  that  on  January  31,  2003., 
in  accordance  with  section  35.13  of  the 
Commission's  regulations,  18  CFR 
35.13,  Unitil  Power  Corp.  (UPC)  and 
Unitil  Energy  Systems.  Inc.  (UES) 
(collectively,  Unitil  Companies) 
submitted  for  filing  the  Amended  Unitil 
System  Agreement  between  UPC  and 
UES.  The  Amended  Unitil  System 
Agreement  is  Attachment  I  to  Rate 
Schedule  FERC  No.  1  (the  Unitil  System 
Agreement).  The  Amended  Unitil 
System  Agreement  is  necessar>'  to 
facilitate  the  divestiture  of  the  portfolio 
of  entitlements  in  generation  and 
transmission  facilities  acquired  by  UPC 
to  supply  the  requirements  of  UES. 
Following  the  divestitxu^  of  such 
portfolio  and  upon  receipt  of  the 
necessary  regulatory  approvals,  the 
terms  and  conditions,  including  rate 
provisions  of  the  Amended  Unitil 
System  Agreement  will  replace  those  of 
the  Unitil  System  Agreement.  The  Unitil 
Companies  request  an  effective  date  of 
May  1,  2003,  for  the  Amended  Unitil 
System  Agreement,  but  reserves  the 
right  not  to  implement  the  Amended 
Unitil  System  Agreement  if  the 
necessary  regulatory  approvals  are  not 
obtained. 

The  Unitil  Companies  states  that  a 
copy  of  the  filing  was  served  upon  the 


7362 


Federal  Register /Vol.  68.  No.  30 /Thursday,  February  13.  2003 /Notices 


New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  February  21 .  2003. 

15.  New  England  Power  Pool 

[Docket  No.  ER03-484-0001 

Take  notice  that  on  January  31,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  (1)  permit 
NEPOOL  to  expand  its  membership  to 
include  Lake  Road  Generating 
Company,  LP  (Lake  Road)  and  Outback 
Power  Marketing,  Inc.,  (Outback);  and 
(2)  to  terminate  the  memberships  of 
Allied  Utility  Network  (Allied),  Enron 
Power  Marketing.  Inc.,  (EPMI),  Great 
Bay  Power  Corporation  (GBPC),  MIECO 
bic,  (MIECO),  and  PSEG  Power 
Connecticut,  LLC,  (PSEG  PCT).  The 
Participants  Committee  requests  the 
following  effective  dates:  January  1, 
2003,  for  the  termination  of  Allied. 
EPMI,  GVPC,  MIECO,  and  PSEG  PCT; 
February  1,  2003,  for  the 
commencement  of  participation  in 
NEPOOL  by  Lake  Road;  and  March  1. 
2003,  for  commencement  of 
participation  in  NEPOOL  by  Outback. 

The  participants  Committee  states 
that  copies  these  materials  were  sent  to 
the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  February  21,  2003. 

16.  Gilroy  Energy  Center,  LLC 

(Docket  No.  ER03-485-OO0| 

Take  notice  that  on  January  31,  2003, 
Gilroy  Energy  Center.  LLC  (Gilroy)  filed 
an  executed  Must- Run  Service 
Agreement  and  accompanying 
schedules  (RMR  Agreement)  between 
Gilroy  and  the  California  Independent 
System  Operator  Corporation  (ISO) 
setting  forth  the  rates,  terms  and 
conditions  under  which  Gilroy  will 
provide  reliability  must-run  services  to 
the  ISO. 

Comment  Date:  February  21,  2003. 

17.  PJM  Interconnection,  LLC 

IDocket  No.  ER03^86-000| 

Take  notice  that  on  January  31,  2003, 
PJM  Interconnection,  LLC  (PJM), 
submitted  amendments  to  Schedule  2  of 
the  PJM  Open  Access  Transmission 
Tariff  to  include  WPS  Westwood 
Generation  LLC's  (Westwood)  revenue 
requirement  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  that  the  Federal  Energy 
Regulatory  Commission  (Commission) 
accepted  for  filing,  subject  to  refund,  in 
WPS  Westwood  Generation,  LLC.  101 
FERC  1161,290. 

Consistent  with  the  effective  date  of 
the  Commission's  acceptance  of 


Westwood 's  revenue  requirements  in 
WPS  Westwood  Generation,  LLC,  101 
FERC  H  61,290  PJM  requests  an  effective 
date  of  November  1 ,  2002 ,  for  the 
amendments. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members, 
Westwood,  and  each  state  electric  utility 
regulatory  commission  in  the  PJM 
region. 

Comment  Date:  February  21,  2003. 

18.  Idaho  Power  Company 

IDocket  No.  ER03-487-OOOJ 

Take  notice  that  on  January  31,  2003, 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  two  Service 
Agreements  for  Network  Integration 
Transmission  Service  (NITSAs)  (with 
attached  Network  Operating  Agreements 
(NOAs))  with  Idaho  Power  Company — 
Power  Supply. 

Comment  Date:  February  21,  2003. 

19.  Idaho  Power  Company 

[Docket  No.  ER03^88-O00| 

Take  notice  that  on  January  31,  2003, 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  (1)  four  Service 
Agreements  for  Network  Integration 
Transmission  Service  (NITSAs)  (with 
attached  Network  Operating  Agreements 
(NOAs)) ;  and  (2)  the  Boise  Diversion 
Dam  Letter  Agreement  between  Idaho 
Power  and  Bonneville  Power 
Association  (BPA). 

Comment  Date:  February  21 ,  2003. 

20.  Mid-America  Energy  Company 

(Docket  No.  ES0.3-22-000] 

Take  notice  that  on  January  ^,  2003, 
Mid-American  Energy  Company  (Mid- 
American) submitted  an  application 
piirsuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  promissory  notes  and  other 
evidences  of  short-term,  unsecured 
indebtedness,  in  an  amount  not  to 
exceed  $500  million. 

Comment  Date:  February  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  be  hear  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  18  CFR 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 


comment  date,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conurassion's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3554  Filed  2-12-83;  8:45  am] 
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DEPARTMEffT  OF  ENERGY 

Westar  Generating,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

[Docket  No.  ER01 -1305-006,  et  al.] 

Federal  Energy  Regulatory 
Commission 

February  5,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Westar  Generating,  Inc. 

[Docket  No.  EROl-1305-0061 

Take  notice  that  on  February  3,  2003., 
Westar  Generating,  Inc.,  (WG)  submitted 
for  filing  a  revised  Rate  Schedule  FERC 
No.  1 ,  Ihirchase  Power  Agreement 
between  WG  and  Westar  Energy,  Inc., 
(WE).  WG  states  that  the  purpose  of  this 
revision  is  to  remove  certain  language 
with  respect  to  WE's  purchase  option 
for  WG's  ownership  interest  in  the  State 
Line  combined-cycle  generating  project. 

This  revision  is  proposed  to  be 
effective  February  1.  2003.  WG  states 
that  copies  of  the  filing  were  served 
upon  WE  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  February  24.  2003. 

2.  Tampa  Electric  Company 

(Docket  No.  ER03-169-0021 

Take  notice  that  on  February  3,  2003, 
Tampa  Electric  Company  (TEC) 
tendered  for  filing  in  compliance  with 
the  January  2,  2003,  letter  order  a 
revised  Interconnection  and  Operating 
Agreement  between  TEC  and  Cargill 
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Fertilizer,  Inc.  as  a  service  agreement 
imder  TEC's  Open  Access  Transmission 
Tariff. 

Comment  Date:  February  24,  2003. 

3.  Unitil  Energy  Systems,  Inc. 

[Docket  No.  ER03-374-0011 

Take  notice  that  on  January  30,  2003, 
Unitil  Energy  Systems,  Inc.  (UES),  filed 
a  supplemental  to  the  January  2,  2003, 
notice  of  succession,  with  the  Federal 
Energy  Regulatory  Commission 
(Conmiission)  pursuant  to  18  CFR  35.16 
and  131.51.  UES  adopted  and  ratified  all 
applicable  rate  schedules  filed  with  the 
Commission  by  Concord  Electric 
Company  and  Exeter  &  Hampton 
Electric  Company.  UES  also  resubmitted 
its  rate  schedules  to  conform  them  to 
the  formatting  requirements  of  Order 
No.  614.  UES  requested  that  the  revised 
rate  schedules  be  made  effective  as  of 
December  2,  2002. 

Comment  Date:  February  20,  2003. 

4.  Florida  Power  &  Light  Company 

[Docket  Nos.  ER03^89-000l 

Take  notice  that  on  February  3,  2003, 
Florida  Power  &  Light  Company  (FPL) 
filed  vdth  the  Federal  Energy  Regulatory 
Commission  an  executed  Service 
Agreement  for  Point-to-Point 
Transmission  Service  between  FPL  and 
Georgia  Transmission  Corporation  (an 
Electric  Membership  Corporation).  This 
Service  Agreement  No.  219  provides  for 
5  Megawatts  of  firm  point-to-point 
transmission  service  for  the  period 
January  1,  2003,  through  December  31, 
2004,  which  is  a  continuation  of  service 
begun  on  January  1,  2002.  The 
preceding  firm  point-to-point  service 
between  FPL  and  Georgia  Transmission 
Corporation  that  begun  on  January  1, 
2002  was  provided  imder  Service 
Agreement  No.  192.  The  parties  have 
filed  a  notice  of  cancellation  of  Service 
Agreement  No.  192. 

FPL  states  that  a  copy  of  this  filing 
has  been  served  on  Georgia 
Transmission  Corporation  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  February  24.  2003. 

5.  Westar  Energy,  Inc. 

(Docket  No.  ER03-490-000) 

Take  notice  that  on  February  3,  2003. 
Westar  Energy,  Inc.,  (WE)  submitted  for 
filing  revisions  to  rate  schedule  FERC 
No.  300  removing  certain  agreements 
inadvertently  submitted  in  an  earlier 
docket  and  revising  a  Control  Area 
Service  Agreement  between  WE  and 
Missoiiri  Joint  Municipal  Electric  Utility 
Commission  (MJMEUC).  WE  states  that 
the  purpose  of  these  changes  is  to 
permit  MJMEUC  to  continue  taking 
Scheduling,  System  Control,  and 


Dispatch  Services  firom  WE.  These 
changes  are  proposed  to  be  effective 
January  1,  2003. 

WE  states  that  copies  of  the  filing  was 
served  upon  MJMEUC  and  the  Kansas 
Corporation  Commission. 

Chmment  Date:  February  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3553  Filed  2-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  6.  2003. 

Take  notice  that  the  following    - 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit 


b.  Project  No.:  12327-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Kaskaskia  L&D  Hydroelectric  Project 
would  be  located  on  the  Kaskaskia  River 
in  Randolph  County,  Illinois.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Kaskaskia 
Lock  and  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fitjm  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  dam, 
would  consist  of:  (1)  Two  50-foot-long, 
8-foot-diameter  steel  penstocks,  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacky  of 
1.6  megawatts,  (3)  a  300-foot-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  10  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

fercoidineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  j)ermit  for  a 
proposed  project  must  submit  the 
competing  application  itseff.  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
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specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30lh)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  A  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comnfents, 
protests,  or  motions  to  intej^epe  must 
be  received  on  or  before  the,  specified 


conunent  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  ft'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secmtan: 

|FR  Doc;.  03-3530  Filed  2-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  NOy  12352-000. 


c.  Date  filed:  August  21.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Ijocation  of  Project:  The 
Cave  Rim  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the  Licking 
River  in  Rowan  County.  Kentucky.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Cave  Run 
Lake  Dam. 

f.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street. 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lyim  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  Filing  Comments, 
protests,  and  motions  to  inten-ene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dotcument  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  dam 
would  consist  of:  (1)  Two  50- foot-long. 
42-inch-diameter  steel  penstocks.-  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
5  megawatts.  (3)  a  1/4-mile-long.  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  31  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
■  field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Conynission  on  pr  before  the 
specified  conunent  date  for  the  , 
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particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  q>ecified 


comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICA'nON". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

r.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  apphcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to' 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-3531  Filed  2-12-03;  8:45  am] 

BILLING  CODE  mr-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  , 
Commission 

Notice  of  Application  Accepted  fbr 
FUiitg  and  SoHcMng  Comments, 
Motions  To  Intervene,  and  Protests 

February  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  12357-000. 


c.  Date  filed:  August  21,  2002. 
olic        "   '  "  "" 


d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project  The 
Nolin  Lake  Dam  Hydroelectric  Project 
would  be  located  on  the  Nolin  River  in 
Grayson  County,  Kentucky.  The  project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Nolin  Lake  Dam. 

t  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particidar  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resoiut:e  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  dam 
would  consist  of:  (1)  One  50-foot-long. 
42-inch-diameter  steel  penstock.  (2)  a 
powerhouse  containing  one  generating 
unit  with  a  total  installed  capacity  of  1 
megawatt.  (3)  a  200-foot-long'.  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  aimual 
generation  of  6  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  l-«66-20»- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  ^plication  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
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Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
.  comment  date  for  the  particular 
application.  A  competing  license 
application  jnust  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
WQuld  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  ihese 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
'"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings,  r.  Agency 
Comments — Federal,  state,  and  local 
agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-3532  Filed  2-12-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  SoiicKing  Comments, 
IMotions  To  Intervene,  and  Protests 

February  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12377-000. 

c.  Date  Filed:  September  23,  2002. 


d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  The  Mississippi 
Lock  &  Dam  #5  Hydroelectric  Project. 

f.  Location  .The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Mississippi  River  in 
Winona  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(rl. 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301.  (330)  535-7115. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202) 502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  fi'om  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  ageqp:y. 

k.  Competing  Application:  Project  No. 
300,  Date  Filed:  September  17, 
2002,  DiwVdfe:  December  24,  2002. 

1.  Description  of  Project  The  proposed 
project,  using  the  Corps'  existing  dam, 
would  consist  of:  (1)  six  80-foot-long,  8- 
foot-diameter  steel  penstocks,  (2)  a 
powerhouse  containing  six  generating 
units  with  a  total  installed  capacity  of 
10  megawatts,  (3)  a  200-foot-long.  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  61  gigawatthours. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconIineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Competing  Applications — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
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notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of. 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Compliance  and 
Administration,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 


CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives.. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-3533  Filed  2-12-03;  8:45  am] 

BHJJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  6.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public,  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12409-000. 

c.  Date  pled:  November  1.  2002. 

d.  Applicant:  The  Green  Power 
Company  of  Kentucky. 

e.  Name  and  Location  of  Project:  The 
Barren  River  1  Hydroelectric  Project 
would  be  located  on  the  Barren  River  in 
Warren  County,  Kentucky.  The  project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Barren  Lock  &  Dam 

1. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  David 
Brown  Kinloch.  Soft  Energy  Associates. 
414  S.  Wenzel  Street,  Louisville.  KY 
40204,  (502)  589-0975 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 

502-87.63. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 


issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  ^ency. 

j.  Description  of  Project.  The  proposed 
project,  using  the  Corps'  existing  Barren 
Lock  &  Dam  1,  would  consist  of:  (1)  an 
existing  lock  chamber  containing  the  six 
proposed  generating  units  with  a  total 
installed  capacity  of  2  megawatts.  (2)  an 
existing  100-yard  three-phase 
distribution  line  connecting  to  the 
existing  control  building,  and  (3) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  8  gigawatt-hours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For. 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminarj'  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.'36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  them  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiriflg  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license  * 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
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p^ospectiv^  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must    ■ 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and       ' 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

SecKlary. 

(FR  Doc.  03-3534  Filed  2-12-03;  8:45  am) 

BKUNO  COOC  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  6.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12411-000. 

c.  Date  filed:  November  12,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Opekiska  L&D  Hydroelectric  Project 
would  be  located  on  the  Monongahela 
River  in  Monongalia  County,  West 
Virginia.  The  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  existing 
Opekiska  Lock  &  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— «25(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments,     ■ 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 
.   j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Opekiska  Lock  &  Dam  would  consist  of: 
(1)  Five  50-foot-long.  8-foot-diameter 
steel  penstocks,  (2)  a  powerhouse 
containing  five  generating  units  with  a 
total  installed  capacity  of  6.8  megawatts, 
(3)  a  500  -yard-long,  14.7-kilovolt 
transmission  line  connecting  to  an 
existing  power  line,  and  (4)  apputtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  4.2 
gigawatthoiu's. 

K.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding' the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
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prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  conside»all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  tlje  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  em 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3535  Filed  2-12-03:  8:45  am] 

BiLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

February  6.  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit  (Competing) 

b.  Project  Nos.:  12417-000  and 
12415-000 

c.  Dates  Filed:  November  13  and 
November  14.  2002. 

d.  Applicants:  Coralville  Hydro.  LLC 
and  Universal  Electric  Power 
Corporation 

.    e.  Name  and  Location  of  Project:  The 
proposed  project  would  be  located  on 
the  existing  Coralville  Dam,  owned  by 
the  U.S.  Army  Corps  of  Engineers, 
located  on  the  Iowa  River  in  Johnson 
County,  Iowa. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.7«l(a)— 825(r). 

g.  Applicant  Contacts:  For  Universal: 
Mr.  Raymond  Helter.  Universal  Electric 
Power  Corporation.  1145  Highbrook 
Street.  Akron,  OH  44301,  (330)  535- 
7115.  For  Coralville  Hydro,  LLC:  Mr. 
Brent  L.  Smith,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  Filing  Comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Comnfiission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 


to  serve  a  copy  of  that  document  on 
each  person  in  the  official  s«rvice  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Projects:  Coralville 
Hydro.  LLC  (P-1 2417-000):  The 
proposed  run-of  run  project  would 
utilize  the  Corps'  existing  dam  and 
consist  of :  (1)  Two  15-foot -diameter. 
100-foot-long  steel  penstocks.  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
4.5  MW,  (3)  a  67-kv  transmission  lin^ 
approximately  8  miles  long,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of 
39.4  GWh. 

Universal  Electric  Power  Corp  (P- 
12415-000):  The  proposed  run-of-river 
project  would  utilize  the  Corps'  existing 
dam  and  consist  of:  (1)  Two  proposed 
80-foot-long.  9-foot-diameter  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  two  generating  units  having 
an  installed  capacity  of  1.5  MW.  (3)  a 
proposed  400-foot-long.  14.7  kV 
transmission  line,  .and  (4)  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  generation  would  be  9.3 
GWh. 

k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wmv./erc.goi'  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  Copies  are  also 
available  for  inspection  and 
reproduction  at  the  appropriate 
addresses  in  item  g.  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing         • 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the' 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — ^Any  qualified 
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development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
V  construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
«only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 


Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e- Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Sales,  ' 

Secretary. 

|FR  Doc.  03-3536  Filed  2-12-03;  8:45  am) 

BILLING  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  > 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  12419-000 

c.  Date  Filed:  November  14,  2002 

d.  Applicant:  Universal  Electric 
Power  Corporation 

e.  Name  and  Location  of  Project:  The 
Mississippi  L&D  #21  Hydroelectric 
Project  would  be  located  on  the 
Mississippi  River  in  Adams  County, 
Missouri.  The  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  existing 
Mississippi  Lock  &  Dam  #21. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.791(a)— 825(r). 


g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-6763. 

i.  Deadline  for  Filing  Comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Mississippi  Lock  &  Dam  #21,  would 
consist  of:  (1)  Five  80- foot-long,  9-foot- 
diameter  steel  penstocks,  (2)  a 
powerhouse  containing  turbine/ 
generating  units  with  a  total  installed 
capacity  of  10  megawatts,  (3)  a  1000- 
foot-long,  14.7-kilovolt  transmission 
line  connecting  to  an  existing  power 
line,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  aimual 
generation  of  61  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconIineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
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development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conmiission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely . 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refits. 


Any  of  the  above-named  documents 
must  be  filed  by  providing  an  (uiginal 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3537  Filed  2-12-03;  8:45  ami 

BILLING  CODE  ST^^-0^-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  1927-008] 

Notice  of  Amendment  to  Settlement 
Agreement  and  Soliciting  Comments, 
Reply  Comments,  and  Any  Revised 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions 

February  6.  2003. 

Take  notice  that  the  following 
Amendment  to  the  North  Umpqua 
Hydroelectric  Project  Settlement 
Agreement  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment 
to  Settlement  Agreement 

b.  Project  No.:  1927-008 

c.  Date  Filed:  November  4.  2002; 
supplemented  February  3,  2003. 

d.  Applicant:  PacifiCorp 

e.  Name  of  Project:  North  Umpqua 
Hydroelectric  Project 

f.  Location:  On  the  North  Umpqua 
River,  in  Douglas  County,  Oregon.  The 


project  occupies  about  2,725  acres  of 
land  within  the  Umpqua  National 
Forest,  and  about  117  acres  of  land 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact:  John  Sample, 
Senior  Hydropower  Attorney, 
PacifiCorp  825  NE  Multnomah,  Suite 
1500.  Portland.  OR  97232,  (503)  813- 
6688,  and  James  M.  Lynch,  Stoel  Rives 
LLP,  600  University  Street,  Suite  3600. 
Seattle,  WA  98101-3197,  (206)  624- 

0900. 

i.  FERC  Contact:  John  Smith,  202- 
502-8972,  john.smith@ferc.gov. 

j.  Deadline  for  filing  comments: 
February  25,  2003.  Reply  comments  and 
any  revised  recommendations,  terms 
and  conditions,  and  prescriptions  are 
due  March  7,  2003. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (  http://www.ferc.gov )  under  the  "e- 

Filing"  link. 

The  Conunission's  RuJes  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Filing:  PacifiCorp 
filed  the  Amendment  to  the  North 
Umpqua  Hydroelectric  Project 
Settlement  Agreement  (Amendment) 
and  an  explanatory  statement 
supporting  the  Amendment  on  behalf  of 
itself  and  the  U.S.  Department  of 
Agriculture's  Forest  Service,  U.S. 
Departriient  of  Commerce's  National 
Marine  Fisheries  Service,  U.S. 
Department  of  the  Interior's  Fish  and 
Wildlife  Service  and  Bureau  of  Land 
Management,  Oregon  Department  of 
Environmental  Qualify,  (>egon 
Department  of  Fish  and  Wildlife,  and 
.    Oregon  Water  Resources  Department 
(Governmental  Parties).  The  purpose  of 
the  Amendment  is  to  revise  and  modify 
sections  5.1.  7.1.  7.2,  and  8.3  of  the 
Settlement  Agreement  filed  June  21, 
2001.  The  signatories  request  that  the 
Commission  accept  and  incorporate, 
without  material  modification,  as 
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license  articles  in  the  new  license  all 
relevant  provisions  of  the  Settlement 
Agreement,  Amendment,  and  the 
Governmental  Parties'  Final  Terms  and 
Conditions  filed  with  the  Commission 
in  connection  with  this  agreement. 
Comments,  reply  comments,  and  any 
revised  recommendations,  terms  and 
conditions,  and  prescriptions  are  due  on 
the  dates  listed  above  in  item  j. 

1.  A  copy  of  the  Amendment  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-.3538  Filed  2-12-03:  8:45  am) 

BILLING  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7452-1] 

EPA  Science  Advisory  Board; 
Executive  Committee  Teleconference; 
Notification  of  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Executive 
Committee  of  the  U.S.  EPA  Science 
Advisory  Board  (SAB)  will  meet  on 
Wednesday,  March  5.  2003  from  11  am- 
2  pm  Eastern  Time.  The  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  Room  6013  in  the  USEPA, 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20460. 
The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above.  However,  the  public  may  also 
attend  through  a  telephonic  link,  to  the 
extent  that  lines  are  available. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Betty  Fortune 
(see  contact  information  below).  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a  first 
come  basis.  Important  Notice: 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office — 
information  concerning  availability  of 


documents  bom  the  relevant  Program 
Office  is  included  in  the  FR  citations 
given  below. 

Purpose  of  the  Meeting — In  this 
meeting,  the  Executive  Committee  plans 
to  review  reports  from  some  of  its 
Committees/Subcommittee,  most  likely 
including  the  following: 

(a)  Science  and  Technology  Review 
Panel  (S6-TRP)  (EC)— Review  of  the 
FY2004  Science  and  Technology 
(S&T)  Budget:  An  SAB  Report  [see  67 
FR  79912,  December  31,  2002  for 
further  details). 

(b)  Contaminant  Sediment  Science  Plan 
Review  Panel  (EC) — Review  of  the 
Contaminated  Sediment  Science  Plan: 
An  SAB  Report  (see  67  FR  61622, 
October  1,  2002  for  further  details). 

(c)  Human  Health  Research  Strategy 
Review  Panel  (EC) — Review  of  the 
Human  Health  Research  Strategy 
(HHRS):  An  SAB  Report  (see  67  FR 
63422,  October  11,  2002  for  further 
details). 

Please  check  with  Ms.  Betty  Fortune 
(see  contact  information  below)  prior  to 
the  meeting  to  determine  which  reports 
will  be  on  the  agenda  as  last  minute 
changes  can  take  place. 

Availability  of  Review  Materials: 
Drafts  of  the  SAB  reports  that  will  be 
reviewed  at  the  meeting  will  be 
available  to  the  public  at  the  SAB  Web 
site  under  the  heading  for  the  Executive 
Committee  Public  Teleconference, 
March  5,  2003  (http://wwvir.epa.gov/sab/ 
whatsnew.htm)  approximately  two 
weeks  prior  to  the  meeting. 

Charge  to  the  Executive  Committee: 
The  focus  of  the  EC  review  of  these 
reports  will  be  on  the  following 
questions:  (a)  Has  the  SAB  adequately 
responded  to  the  questions  posed  in  the 
Charge?  (b)  Are  the  statements  and/or 
responses  in  the  draft  report  clear?  And 
(c)  Are  there  any  errors  of  fact  in  the 
report? 

In  accord  with  the  Federal  Advisory 
Committee  Act  (FACA).  the  public  and 
the  Agency  are  invited  to  submit  written 
comments  on  these  three  questions  that 
are  the  focus  of  the  review.  Written 
comments  should  be  received  in  the 
SAB  Staff  Office  by  February  27,  2003. 
Forward  comments  to  Ms.  Betty  Fortune 
(see  contact  information  below)-. 

The  SAB  will  have  a  brief  period 
available  for  applicable  public 
comment.  Therefore,  anyone  wishing  to 
make  oral  comments  on  the  three  focus 
questions  above,  but  that  are  not 
duplicative  of  the  written  comments, 
should  contact  the  Designated  Federal 
Officer  for  the  Executive  Committee,  Mr. 
A.  Robert  Flaak  (see  contact  information 
below). 

For  Further  Information — Any 
member  of  the  public  wishing  further 


information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(3  minutes  or  less)  must  contact  Mr.  A. 
Robert  Flaak,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564^546;  FAX  (202)  501-0582;  or 
via  e-mail  at  flaak.mbert@epa.gov. 
Requests  for  oral  conunents  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Flaak  no  later  than  noon 
Eastern  Standard  Time  on  February  27, 
2003.  Written  comments  should  be  sent 
to:  Ms.  Betty  Fortune,  EPA  Science 
Advisory  Board,  Mail  Code  1400A,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (Telephone  (202) 
564-4533,  FAX  (202)  501-0323;  or  via 
e-mail  at:  fortune.betty@epa.gov. 
Submission  by  e-mail  to  Ms.  Fortune 
will  maximize  the  time  available  for 
review  by  the  Executive  Committee. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  • 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  fora 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  face-to-face  meetings.  Written 
Comments:  Although  the  SAB  accepts 
written  comments  until  the  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
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Those  providing  written  comments  and 
who  attend  face-to-face  meeting  are  also 
asked  to  bring  35  copies  of  their 
conmients  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Scierice 
Advisory  Board,  its  structure,  function, 
and  con^osition,  may  be  found  on  the 
SAB  Web  site  (http://vww.epa.gov/sab) 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Conunittee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  Web  site. 

Meeting  y\ccesff— Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Ms. 
Fortune  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  February  5,  2003. 
Vanessa  Vu, 

Dinctor,  EPA  Science  Advisory  Board  Staff 
Office. 
(FR  Doc.  03-3584  Filed  2-12-03;  8:45  am] 

BILLING  COOE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7451-4] 

Recant  Posting  to  ttie  Appiicabilfty 
DetMrminailon  Index  (ADI)  Database 
System  of  Agency  Appllcabflity 
Determinations,  Alternative  Monitoring 
Decisions,  and  Regulatory 
Interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources,  National  Emission  Standyds 
for  Hazardous  Air  Pollutants,  and  ttw 
Stratospheric  Ozone  Protection 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Notice  of  availability. 


SUtayURY:  This  notice  announces 
applicability  determinations,  alternative 
monitoring  decisions,  and  regulatory 
interpretations  that  EPA  has  made 
under  the  New  Source  Performance 
Standards  (NSPS),  40  CFR  part  60;  the 
National  Emission  Standards  for 
Hazardous  Air  PoUutants  (NESHAP).  40 
CFR  parts  61  and  63;  and  the 
Stratospheric  Ozone  Protection 
Program,  40  CFR  part  82.  This  notice 
also  clarifies  the  Notice  of  AvailabiHty 
published  in  the  Federal  Register  on 
November  15,  2001  (66  FR  57453). 
FOR  FURTHER  MFORMATKM  COKTACT:  An 
electronic  copy  of  each  complete 


docimient  posted  on  the  Applicability 
Determination  Index  (ADI)  database 
system  is  available  on  the  Internet 
through  the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  Web  site 
at:  http://www.epa.gov/compliance/ 
assistance/applicability.  The  document 
may  be  located  by  date,  author,  subpart, 
or  subject  search.  For  questions  about 
the  ADI  or  this  notice,  contact  Maria 
Malave  at  EPA  by  phone  at:  (202)  564- 
7027,  or  by  email  at: 
malave.maria@epa.gov.  For  technical 
questions  about  the  individual 
applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 
individual  documents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  document. 
SUPPLEMENTARY  INFORMATION: 
Background:  The  General  Provisions  to 
the  NSPS  in  40  CFR  part  60  and  the 
NESHAP  in  40  CFR  part  61  provide  that 
a  source  ovraer  or  operator  may  request 
a  determination  of  whether  certain 
intended  actions  constitute  the 
commencement  of  construction, 
reconstruction,  or  modification.  EPA's 
vmtten  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  Although  the  40  CFR  part  63 
NESHAPand  section  111(d)  of  the 
Clean  Air  Act  regidations  contain  no 
specific  regulatory  provision  that 
sources  may  request  applicability 
determinations,  EPA  does  respond  to 
written  inquiries  regarding  applicability 
for  the  part  63  and  section  111(d) 
programs.  The  NSPS  and  NESHAP  also 
allow  soim:es  to  seek  permission  to  use 
monitoring  or  recordkeeping  which  is 
different  from  the  promulgated 
requirements.  See  40  CFR  60.13{i), 
61.14(g).  63.8(b)(1),  63.8(f),  and  63.10(f). 
EPA's  vmtten  responses  to  these 
inquiries  are  broadly  termed  alternative 
moiutoring  decisions.  Furthermore,  EPA 
responds  to  written  inquiries  about  the 
broad  range  of  NSPS  and  NESHAP 
regulatory  requirements  as  they  pertain 
to  a  whole  source  category.  These 
inquiries  may  pertain,  for  example,  to 
the  type  of  sources  to  which  the 
regulation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation.  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
regulatory  interpretations. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory 
interpretations,  and  posts  thran.  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quartraly  basis.  In  addition,  the 


ADI  contains  EPA-issued  responses  to 
requests  pursuant  to  the  stratospheric 
ozone  regulations,  contained  in  40  CFR 
part  82.  The  ADI  is  an  electronic  index 
on  the  Internet  with  over  one  thousand 
EPA  letters  and  memoranda  pertaining 
to  the  applicability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  control  number  or  by 
string  word  searches. 

Today's  notice  comprises  a  summary    - 
of  55  such  documents  added  to  the  ADI 
on  December  20,  2002.  The  subject, 
author,  recipient,  date  and  header  of 
each  letter  and  memorandum  are  listed 
in  this  notice,  as  well  as  a  brief  abstract 
of  the  letter  or  memorandum.  Complete 
copies  of  these  documents  may  be 
obtained  from  the  ADI  through  the 
OECA  Web  site  at:  http://www.epa.gov/ 
compliance/assistance/applicability. 

Clarification  to  November  15,  2001 
Notice  of  Availability 

EPA  has  received  questions  regarding 
the  applicability  of  the  documents 
whose  availabiUty  was  noticed  in  the 
November  15,  2001  Notice  of 
Availability  (66  FR  57453).  EPA  has 
reviewed  those  documents,  and  through 
today's  notice  clarifies  that  to  the  extent 
any  of  those  documents  constituted 
"final  action  of  the  Administrator"  for 
piuposes  of  section  307(b)(1)  of  the 
Clean  Air  Act,  they  were  not  "nationally 
applicable"  actions  within  the  meaning 
of  section  307(b)(1).  For  purposes  of 
establishing  venue  for  judicial  review  of 
any  such  document,  the  document  may 
be  considered  a  "local  or  regionally 
apphcable"  action  as  that  phrase  is 
employed  in  section  307(b)(1). 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  on  December  20,  2002;  the 
applicable  category;  the  subpart(s)  of  40 
CFR  parts  60.  61,  or  63  (as  applicable) 
covered  by  the  docxunent;  and  the  title 
of  the  docimient;  which  provides  a  brief 
description  of  the  subject  matto'.  We 
have  also  included  an  abstract  of  each 
document  identified  with  its  ccmtrol 
number  after  the  table.  These  abstracts 
are  provided  solely  toTalert  the  public  to 
possible  items  of  interest  and  are  not 
intended  as  substitutes  for  the  full  text 
of  the  documents.  . 
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Control  No. 


A020001 
M020008 
M020009 
M020010 
M02001 1 
M020012 
M020013 
M020014 
M020015 
M020016 
M020017 
M020018 
M020019 
M020020 
M020021 
M020022 
0200050 

0200051  . 

0200052  . 

0200053  . 

0200054  . 

0200055  . 

0200056  . 

0200057  . 

0200058  . 
0200059. 
0200060. 

0200061  . 

0200062  . 

0200063  . 

0200064  . 

0200065  . 

0200066  . 

0200067  . 

0200068  . 
0200069 

0200070  . 

0200071  . 

0200072  . 

0200073  . 

0200074  . 

0200075  . 

0200076  . 

0200077  . 

0200078  . 

0200079  . 

0200080  . 

0200081  . 

0200082  . 

0200083  . 
0200084 
0200085 
0200086 
0200087 
0200088 


Category 

Asbestos 

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT  

MACT 

MACT  

MACT  

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS, 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 


Subpart 

M  

RRR 

s : 

R.  CC  

T  

RRR 

s :. 

F.  Q  

T  

T  „ 

RRR 

G ...: 

LL 
LL 
LL 
LL 

GG 

GG,  A  

GG 

GG 

GG 

O 

GG :... 

PPP  

?°.::-::::::::::: 

A,  J  , 

WWW  

Y,  A  

A  

K.  Ka.  Kb 

GG 

GG 

GG 

GG ;... 

GG.  Da 

GG  , 

GG 

GG 

GG 

Dc 

GG.A  

J.  A  

GG 

GG 

GG 

GG 

NNN,  RRR 

NNN,  RRR 

AA,  AAa 

DDDD,  CCCC 
H  

ooo,  uuu  .... 

OOO,  A  

ooo 


Title 


Moving  Structures. 

Alternative  Scrap  Inspection  Monitoring. 

UNOX  Alternative  Monitoring. 

Waiver  tor  Backup  Portabte  Combustion  Unit. 

Degreaser  Freeboard  Temperature  Measurement. 

Aluminum  Foil  Delaminator. 

Altemative  Monitoring. 

Gas  Streams  Combusted  in  Fuel  Gas  System. 

Cold  Clean  Operation  or  Stripping  Operation. 

Cokj  Clean  Operation  or  Strippirig  Operation. 

Aluminum  Delacquering  Kiln  &  Chip  Dryers. 

Classification  of  Drains  Subject  to  HON. 

Altemative  Testing  for  Roller  Mill  Transfer  Chutes. 

Altemative  Monitoring  for  Finish  Mill  Stacks. 

Method  9  Waiver  for  Portland  Cement  Facility. 

Method  9  Waiver  for  Coal  Mill  Stack.  . 

Custom  Fuel  Monitoring. 

Initial  Performance  Test  Waiver. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring. 

Custom  Testing  &  CEMS  QA/OC  Approval. 

Altemative  Monitoring  for  Oxygen. 

Exemption  for  Test  Turbine  Facility. 

Definition  of  Wet  Scrubbing  Control  Devices. 

Altemative  Testing  for  Simple  Cycle  Gas  Turbine  Units. 

Altemative  Monitoring  for  Portable  Combustor  at  Loading  Rack. 

FCCU  Air  Grid  Replacement. 

Use  of  Higher  Temperature  Operating  Value. 

Reporting  and  Recordkeeping  Exemption. 

Reporting  and  Recordkeeping  Exemption. 

Custody  Transfer  Exemption  Clarification. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring/Alternate  Test  Method. 

Alternate  Test  Method. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring/Alternate  Test  Plan. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring/Alternate  Test  Plan. 

Custom  Fuel  Usage  Monitoring. 

Alternate  Test  Plan. 

Alternative  Monitoring  for  Refinery  Facility. 

Custom  Fuel  Monitoring. 

Approval  of  Flow  Meters. 

Custom  Fuel  Monitoring. 

Custom  Testing  &  CEMS  QA/QC  Approval. 

Use  of  Alternate  Control  System. 

Gas  Streams  Combusted  In  a  Fuel  Gas  System. 

Electric  Arc  Furnaces. 

Outdated  Pharmaceutical  &  CISWI. 

Definition  of  Sulfuric  Acid  Plant. 

Lightweight  Aggregate  Production  Facilities. 

Notification  &  Reporting  Requirements. 

Applicability  to  Conveyors. 


Abstract 

Abstract  for  [AO2OG0fll: 

Ql:  Are  residential  structures  owned 
by  the  State  subject  to  the  asbestos 
NESHAP  if  they  have  less  than  four 
dwelling  units? 

Al:  Yes,  if  the  structures  are  part  of 
a  State  project  such  as  road  construction 
or  urban  renewal. 

Q2:  Is  spray  on  ceiling  texture 
considered  part  of  the  wall  system  like 
tape  joint  compound? 


A2:  No.  The  analyses  of  these 
individual  layers  may  not  be 
composited  with  the  wallboard 
analyses. 

Q3:  If  the  ceilings  are  not  disturbed  or 
demolished  during  the  move,  does  the 
asbestos  need  to  be  removed  before  the 
move? 

A3:  Prior  to  the  move,  the  owner  or 
operator  must  determine  if  the  move 
will  break  up,  dislodge,  or  similarly 
disturb  the  asbestos.  If  such 


distvu-bances  occur,  the  owner  or 
operator  may  be  subject  to  enforcement 
action. 

Q4:  Can  the  State  avoid  the 
requirements  of  the  asbestos  NESHAP 
by  having  the  demolition  of  a  residential 
structure  occur  prior  to  the  State  taking 
official  ownership? 

A4:  If  the  structure  is  part  of  an 
installation,  as  occurs  when  a  group  of 
houses  are  demolished  for  a  project, 
such  activities  would  be  considered 
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circumvention  which  is  prohibited  by 
the  part  61  NESHAP  general  provisions: 

Q5:  Is  the  movement  of  a  single- 
family  home  purchased  from  a  private 
party  subject  to  the  asbestos  NESHAP? 

A5:  No,  unless  the  home  is  part  of  an 
installation,  planned  development,  or 
public  project. 

Q6:  Is  the  movement  of  a  single- 
family  home  purchased  firom  a  land 
developer  subject  to  the  asbestos 
NESHAP? 

A6:  Yes.  Residential  structures  that 
are  demolished  or  renovated  as  part  of 
a  commercial  or  public  project  are  not 
exempt  firom  the  rule. 

Q7'.  Is  the  movement  of  a  structure 
that  has  been  used  for  educational 
purposes  and  will  contain  foiu-  or  less 
dwelling  units  subject  to  the  asbestos 

NESHAP? 

A7:  Yes.  Mobile  classroom  structures 
are  considered  institutional  buildings. 

Q8:  Is  the  movement  of  a  single- 
family  home  (not  modular  or  mobile) 
purchased  from  a  house  manufacturing 
company  subject  to  the  asbestos 
NESHAP? 

A8:  No,  based  on  the  limited 
information  provided. 

Q9:  Is  the  movement  of  portable 
school  classrooms  subject  to  the 
asbestos  NESHAP? 

A9:  Yes.  Large  mobile  structures  for 
public  or  commercial  use  are  regulated. 

QlO:  Is  the  movement  of  agricultural 
buildings  subject  to  the  asbestos 
NESHAP? 

AlO:  Agricultural  buildings  used  for 
commercial  purposes,  such  as  a  dairy 
bam  or  crop  storage  structure,  are 
subject.  However,  the  rule  does  not 
apply  to  sheds  used  to  store  equipment 
for  a  homeowner's  garden,  or  to  farm 
stands  that  sell  fresh  produce  and  have 
no  utilities. 

Qll:  Is  the  movement  of  garages 
subject  to  the  asbestos  NESHAP? 

All:  Yes,  if  the  residential  structure 
associated  with  the  garage  is  subject,  if 
the  garage  is  located  at  a  commercial 
operation,  or  if  the  garage  itself  is  used 
for  commerce. 

Abstract  for  IM0200081: 

Q:  Will  EPA  approve  an  altemative 
scrap  inspection  monitoring  program  for 
a  facility  that  accepts  no  fabrication  or 
press  scrap  containing  paint  or  coatings? 

A:  Yes,  provided  the  facility  includes 
a  recordkeeping  provision  like  40  CFR 
63.1510(p)(6). 

Abstract  for  [M020009]: 

Q:  Can  the  Boise  Cascade  paper  mill 
in  International  Falls,  Minnesota  use  the 
UNOX  system  biomass,  as  calculated 
using  the  mixed  liquor  volatile 
suspended  solids  (MLVSS),  to  meet  the 
continuous  monitoring  requirements  for 
kraft  pulping  condensates?  The  pulp 


and  paper  NESHAP  does  not  specify  a 
monitoring  parameter  for  closed 
biological  systems. 

A:  Yes.  The  UNOX  system  destmction 
efficiency  depends  on  the  number  of 
biological  organisms  in  the  system,  the 
biomass  accounts  for  the  majority  of 
organic  solids,  and  MLVSS  is  a  measure 
of  organic  solids.  Boise  Cascade  must 
use  the  average  MLVSS  measured 
during  a  compliant  performance  test  as 
the  minimum  MLVSS  demonstrating 
continuous  compliance. 
Abstmct  for  [M020010]: 
Q:  Will  EPA  waive  the  performance 
test  for  a  backup  portable  vapor 
combustion  unit  that  Marathon  Ashland 
Petroleum  (MAP)  has  used  at  its  St.  Paul 
Park,  Minnesota  refinery  to  control  VOC 
emissions  from  a  gasoline  loading  rack 
during  maintenance  and  repair  work  op 
the  primary  carbon  adsorption  unit 
controls? 

A:  Yes.  Tests  showed  that  the  unit's 
VOC  emissions  were  only  15  percent  of 
the  emission  standard  at  another  MAP 
location.  The  unit  is  scheduled  for  use 
at  other  MAP  facilities,  and  bringing  it 
back  to  St.  Paul  Park  for  a  test  would  not 
provide  any  new  information. 
Abstract  for  [M02001  ij: 
Q:  What  is  the  correct  location  for 
measuring  freeboard  refrigeration 
temperature  in  a  halogenated  solvent 
cleaning  machine? 

A:  The  temperatiue  should  be 
measiu^d  in  the  center  of  the  chilled  air 
blanket,  at  the  center  cooling  coil  of  the 
machine. 

Abstract  for  [M020012]: 
Q:  Is  a  facility  that  includes  a  chamber 
that  delaminates  aluminiun  foil  from 
paper  and  plastic  subject  to  the 
secondary  aliuninum  NESHAP? 

A:  No.  Subpart  RRR  defines  a  scrap 
dryer  as  a  unit  used  to  remove  organic 
contaminants  from  aluminum  scrap 
prior  to  melting.  No  melting  occurs  at 
the  facility  in  question,  and  there  are  no 
other  affected  sources  subject  to  subpart 
RRR 

Abstmct  for  [M02001 3]: 
Q:  Will  EPA  approve  surrogate 
parameters  for  daily  monitoring  of  an 
open  biological  treatment  system? 
A:  Yes,  based  on  the  information 
submitted,  EPA  approves  the  request. 
However,  EPA  may  require  use  of 
another  specified  monitoring  method  if 
it  finds  reasonable  groimds  to  dispute 
the  results  obtained  under  this 
altemative  monitoring  method. 
Abstract  for  [M02001 4}: 
Q:  A  refinery  has  process  area  reactors 
and  distillation  columns  whose  only  gas 
streams  are  combusted  in  the  refinery's 
fuel  gas  system.  These  gas  streams  are 
exempt  firom  any  compliance  ^^ 

monitoring  requirements  imder  40  CFR 


part  63,  subpart  G.  Does  40  CFR 
63.110(d){10)  also  exempt  those  gas 
streams  from  the  requirements  of  NSPS 
subparts  NNN  and  RRR? 

A:  No.  40  CFR  63.110(d)(10)  does  not 
exempt  the  gas  streams  from  meeting 
the  requirements  of  NSPS  subparts  NNN 
and  RRR. 
Abstract  for  [M020015]: 
Q:  Do  the  halogenated  solvent  cleaner 
NESHAP  standanis  apply  to  the  process 
described  for  stripping  epoxy  resins 
from  steel  bowls? 

A.  The  applicability  section  of  this 
mle,  40  CFR  63.460(a),  states  th^t  if  any 
of  the  named  solvents,  including 
methylene  chloride,  which  this  facility 
uses,  is  used  in  any  of  four  types  of 
solvent  cleaning  machines  as  a  cleaning 
and/or  drying  agent,  then  the  subpart 
applies.  Although  the  hand  cleaning 
portion  of  the  removal  of  the  epoxy 
resin  from  the  steel  bowl  is  exempt  firom 
Subpart  T,  the  mechanical  cleaning 
inside  the  custom  design  tank  is  not 
exempt,  but  rather  is  an  applicable 
batch  cold  cleaning  machine  imder  the 
halogenated  solvent  MACT  standards 
Abstract  for  [M020016]: 
Q:  Do  the  halogenated  solvent  cleaner 
NESHAP  standards  apply  to  the 
stripping  (thinning/diluting)  of  a  coating 
of  catalyzed  epoxy  resin  in  various 
stages  of  ciu«  from  metal  bowls  in  the 
following  process?  The  metal  bowl  is 
placed  upside  down  in  a  custom 
designed  tank  containing  approximately 
3"  of  Methylene  Chloride  liquid.  The 
tank  cover  Is  closed  and  spray  is 
directed  upward  into  the  part  in  a  45 
minute  stripping  process.  The  parts  are 
removed  and  then  hand  cleaned  about 
15  minutes  per  bowl.  Is  this  a  cold 
cleaning  operation  or  a  stripping 
operation? 

A:  40  CFR  63.461  defines  a  cold 
cleaning  machine  as  any  device  or  piece 
of  equipment  that  contains  and/or  uses 
liquids,  into  which  parts  are  placed  to 
remove  soils  bom  the  surface  of  the 
parts.  In  this  case,  the  cleaning  of  the 
parts  once  they  exit  the  solvent  bath 
using  spray  headers  to  begin  the 
stripping  process  and  then  the 
continued  cleaning  of  paurts  by  hand 
would  identify  this  operation  as  a 
stripping  operations.  Based  on  the 
information  supplied,  EPA  has 
determined  that  the  operation  is  not 
subject  to  the  halogenated  solvent 
cleaning  NESHAP. 
Abstract  for  [M02001 7]: 
Ql:  usee  Almeg  has  a  processing 
chamber  in  which  foil  is  delaminated 
fi^m  paper  and  plastic.  This  processing 
chamber  operates  at  a  maximum 
temperature  of  900  degrees  Fahrenheit; 
no  melting  occurs  here,  nor  does 
melting  occur  subsequently  in  any  of 
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USGC  Almeg's  operations.  Is  USGC 
Almeg  subject  to  subpart  RRR? 

Al:  Yes.  Units  that  use  heat  to  remove 
contaminants  horn  scrap  aluminum  are 
subject  to  40  CFR  part  63,  subpart  RRR, 
irrespective  of  whether  the  aluminum  is 
subsequently  melted. 

Q2:  USGC  Almeg  has  a  unit  that  dries 
eduminum  chips  in  the  absence  of  any 
melting  of  aluminum  at  the  site.  Is  the 
unit  subject  to  subpart  RRR? 

A2:  Yes.  A  device  that  uses  heat  to 
evaporate  water,  oil,  or  oil/water 
mixtures  horn  unpainted/uncoated 
aluminum  chips  is  subject  to  the 
requirements  of  subpart  RRR. 

Abstract  for  {M020018J: 
.  Q:  What  is  the  correct  wastewater 
classification  of  low-point  drains  which 
are  drained  on  a  routine  basis  as  part  of 
proper  function  of  the  process? 

A:  The  procedures  followed  by 
Celanese  result  in  process  wastewater 
because  the  draining  of  the  wastewater 
is  essential  to  maintaining  the  proper 
function  of  the  process  equipment:  the 
draining  occurs  at  a  frequent,  routine, 
planned  interval;  and  the  draining  is  not 
done  for  the  purposes  of  maintenance  or 
repair. 

Abstract  for  [M02001 9j: 

Q:  Will  EPA  approve  an  alternative 
initial  performance  test  for  roller  mill 
transfer  chutes  at  a  PorUand  cement 
facility? 

A:  Yes.  Because  of  the  design  and 
operation  of  the  chutes  and  the  nature 
of  the  material  being  processed,  EPA 
believes  that  emissions  are  not  likely 
and  accordingly  approves  the  request 
for  an  alternative  initial  performance 
test. 

Abstract  for  [M020020]: 

Q:  Will  EPA  approve  alternative 
monitoring  using  a  bag  leak  detection 
system  in  lieu  of  daily  visual 
observations  for  finish  mill  stacks? 

A:  Yes.  EPA  approves  a  request  for  the 
use  of  a  bag  leak  detection  system 
(BLDS)  in  lieu  of  daily  visual 
observations  on  finish  mill  stacks. 

Abstmct  for  IM020021]: 

Q:  Will  ^A  approve  a  waiver  from 
Method  9  initial  performance  testing  for 
transfer  chutes,  load  spouts  and 
Magnetic  Separator  Discharge  Chute  at  a 
Portland  cement  facility? 

A:  EPA  approves  the  waiver  firom 
Method  9  for  transfer  chutes,  load 
spouts  and  Magnetic  Separator 
Discharge  Chute  at  the  facility  on 
condition  that  any  change  in  operation 
will  require  further  EPA  review. 

Abstract  for  IM020022J: 

Q:  Will  EPA  approve  a  waiver  firom 
Method  9  initial  performance  testing 
and  monitoring  for  the  coal  mill  stack 
and  related  air  pollution  control  device 
at  a  Portland  cement  facility? 


A:  Yes.  EPA  approves  a  waiver  of 
performance  testing  and  alternative 
monitoring  for  the  coal  mill  stack. 
Performance  test  requirements  and  the 
monitoring  requirements  shall  be 
applicable  to  the  main  kiln  stack  and  its 
related  air  pollution  control  device. 

Abstract  for  [0200050]: 

Q:  Can  Consolidated  Edison  Energy 
Massachusetts  obtain  a  relaxed  sulfur- 
in-fuel  monitoring  schedule  under 
NSPS  subpart  GO  for  the  operation  of 
two  stationary  gas  turbines  which 
operate  solely  on  natural  gas? 

A:  Yes,  EPA  routinely  grants  custom 
monitoring  schedules  under  40  CFR  part 
60,  subpart  GG  for  units  burning  low 
sulfur  fuels. 

Abstract  for  10200051]: 

Q:  Can  Consolidated  Edison  Energy 
Massachusetts  obtain  a  waiver  from  the 
requirement  to  gonduct  an  initial 
performance  test  for  NOx  under  40  CFR 
part  60,  subpart  GG? 

A:  Yes,  EPA  will  waive  the 
performance  test  requirement  where  it 
believes  that  the  source  can  demonstrate 
compliance  with  the  standard  using 
other  means.  In  this  case,  the  source 
will  demonstrate  compliance  with  the 
subpart  GG  NOx  limit  by  installing, 
operating,  and  maintaining  a  NOx 
continuous  emission  monitoring  (CEM) 
system  in  accordance  with  40  CFR  part 
75,  and  conducting  an  initial  RATA 
certification  for  the  CEM  system. 

Abstract  for  (0200052]: 

Q:  Can  Massachusetts  Institute  of 
Technology  obtain  a  relaxed  sulfur-in- 
fuel  monitoring  schedule  under  NSPS 
subpart  GG  for  the  operation  of  a 
stationary  gas  turbine  which  operates 
solely  on  natural  gas? 

A:  Yes.  EPA  routinely  grants  custom 
monitoring  schedules  under  40  CFR  part 
60,  subpart  GG  for  units  burning  low 
sulfur  fuels. 

Abstract  for  [0200053]: 

Q:  Can  Sithe's  Fore  River  and  Mystic 
facilities  obtain  a  relaxed  sulfur-in-fuel 
monitoring  schedule  under  NSPS 
subpart  GG  for  the  operation  of 
stationary  gas  turbines  with  a  primary 
fuel  of  natural  gas  and  a  secondary  fuel 
of  very-low  sulfur  distillate  oil? 

A:  Yes,  EPA  routinely  grants  custom 
monitoring  schedules  imder  40  CFR  part 
60,  subpart  GG  for  units  burning  low 
sulfur  fuels. 

Abstract  for  [0200054]: 

Q:  May  Sithe's  Fore  River  and  Mystic 
fecilities  measure  nitrogen  oxides 
(NOx),  sulfur  dioxide  (SCb).  and 
particulate  matter  (PM)  at  the  heat 
recovery  steam  generator  (HRSG)  outlet 
instead  of  measuring  upstream  and 
downstream  of  the  duct  bximer  during 
the  subparts  GG  and  Da  initial 
performance  test?  Also,  may  Sithe  use 


method  20  instead  of  method  7E  for  the 
initial  performance  test?  Can  Sithe 
obtain  a  custom  CEMS  quality 
assurance/quality  control  (QA/QC) 
regimen? 

A:  Yes,  EPA  has  determined  that  in 
these  specific  cases  the  proposed 
alternatives  to  the  test  methods, 
sampling  points,  and  CEMS  QA/QC 
requirements  will  continue  to  ensure 
compliance  with  the  emission  limits. 

Abstract  for  [0200055]: 

Q:  Contrary  to  what  is  required  imder 
40  CFR  60.153(b)(2),  subpart  O,  is  it 
permissible  to  locate  an  oxygen  monitor 
downstream  of  any  multiple  hearth 
incinerator  rabble  shaft  cooling  air  inlet 
into  the  incinerator  exhaust  gas  stream, 
fan,  ambient  air  recirculation  damper,  or 
any  other  source  of  dilution  air? 

A:  Yes,  providing  certain  conditions 
are  met.  EPA  has  concurred  with  a 
multiple  hearth  incinerator  owner/ 
operator's  determination  that  a  stack  gas 
extractive  oxygen  CEMS  can  provide  a 
valid  surrogate  indicator  of  incinerator 
exhaust  gas  oxygen  content  with 
minimal  interference  from  sources  of 
dilution  air,  provided  certain  testing 
and  operation  and  maintenance  (O&M) 
practices  are  implemented,  including 
reporting  requirements. 

Abstract  for  [0200056]: 

Q:  Will  EPA  exempt  the  U.S.  Navy 
under  40  CFR  60.332  for  a  new  Turbine 
Test  Facility  to  be  installed  in  the  City 
of  Philadelphia? 

A:  Yes,  Region  III  approves  the 
exemption  from  the  nitrogen  oxides 
standard  in  subpart  GG  because  this 
new  installation  meets  the  conditions 
specified  in  40  CFR  60.332  as  both  a 
military  turbine  installation  and  a 
manufacturer  test  facility  for  efficiency 
improvements  and  emissions 
reductions. 

Abstract  for  [0200057]: 

Q:  Does  EPA  consider  a  "drop  out" 
box  with  water  sprays  an  example  of  a 
wet  scrubbing  control  device? 

A:  Yes.  The  Stationary  Source  Control 
Techniques  Document  for  Fine 
Particulate  Matter  (EPA,  1998)  defines 
wet  scrubbers  as  "particulate  matter 
(PM)  control  devices  that  rely  on  direct 
and  irreversible  contact  of  a  liquid  with 
the  PM."  Therefore,  a  "drop-out"  box 
with  water  sprays  is  considered  to  be  an 
example  of  a  wet  scrubbing  control 
device  and  should  be  in  compliance 
with  the  regulations  accordingly. 

Abstract  for  [0200058]: 

Q:  Will  EPA  approve  an  alternative 
testing  procedure  for  four  simple  cycle 
combustion  turbines  that  use  a  certified 
continuous  emission  monitor  that  has 
been  certified  under  40  CFR  part  75? 

A:  The  owner  has  demonstrated  that 
the  concentration  of  oxygen  is  not 


stratified  across  the  diameter  of  the 
exhaust  stack.  Therefore,  subject  to 
certain  conditions,  EPA  approves  this 
request. 

Abstract  for  [0200059]: 

Q:  Will  EPA  approve  an  alternative 
monitoring  plan  for  a  portable 
combustor  at  the  gasoline  loading  rack 
at  Marathon  Ashland  Petroleum  LLC's 
Detroit,  Michigan  refinery? 

A:  Yes.  Because  the  request  is 
consistent  with  EPA's  policy  for 
approval  of  an  alternative  monitoring 
plan  for  miscellaneous  fuel  gas  streams, 
EPA  approves  the  request. 

Abstract  for  [0200060]: 

Ql:  Does  the  replacement  of  an  air 
grid  on  an  FCCU  catalyst  regenerator 
trigger  NSPS  subpart  J? 

Al:  If  the  Air  Grid  Replacement 
Project  does  not  cause  an  increase  in  the 
emission  rate  of  PM,  SO2.  or  CO.  as 
presented  by  MAP.  it  will  not  trigger 
NSPS.  MAP  is  required  to  demonstrate 
that  there  will  be  no  emission  increase 
via  CEM  data  and  emissions  tests. 

Q2:  Does  the  Air  Grid  Replacement 
Project  qualify  for  the  exemption  of 
modification  for  routine  maintenance, 
repair,  and  replacement  in  40  CFR 
60.14(e)(1)? 

A2:  No.  The  Air  Grid  Replacement 
Project  is  not  a  regular,  customary  or 
standard  undertaking  for  the  purposes 
of  maintaining  the  plant  in  its  present 
condition. 

Abstract  for  [0200061]: 

Q:  Will  EPA  app-ove  a  higher 
operating  temperature  for  ten  wells  at  a 

landfill? 

A:  Yes.  Based  on  the  supporting 
information  presented  by  the  landfill,  it 
appears  that  the  methanogenic  process 
is  still  at  an  anaerobic  phase  at  the 
higher  landfill  gas  temperatures  and  no 
evidence  of  subsurface  landfill  fire  is 
present  at  the  site. 

Abstract  for  [0200062]: 

Q:  Will  EPA  grant  a  coal  preparation 
plant  a  waiver  from  the  NSPS  general 
provision  reporting  and  recordkeeping 
requirements  for  all  of  its  coal  handling 
system,  except  the  dust  collector? 

A:  No.  The  NSPS  general  provisions 
do  not  provide  for  the  complete  waiving 
of  such  reporting  or  recordkeeping 
requirements. 

Abstract  for  [0200063]: 

Q:  Will  EPA  grant  a  waiver  from  the 
NSPS  general  provision  reporting  and 
recordkeeping  requirements  for  a  coal 
mine's  processing  and  conveying 
equipment? 

A:  No.  The  NSPS  general  provfsions 
do  not  provide  for  the  complete  waiving 
of  such  reporting  or  recordkeeping 
requirements. 

Abstract  for  [0200064]: 

Q:  At  what  point  does  the  custody 
transfer  exemption  apply  to  petroleum 


liquid  storage  vessels  in  natural  gas 
production  processes? 

A:  There  is  no  set  point  for  every 
facility  where  the  custody  transfer 
exemption  applies.  If  the  petrolemn 
liquid  storage  vessels  are  located  after 
any  type  of  processing  or  treatment,  the 
custody  transfer  exemption  does  not 
apply.  It  is  possible  that  the  custody 
transfer  exemption  may  apply  to 
different  facilities  at  different  points  in 
the  natural  gas  production  process. 

Abstract  for  [0200065]: 

Ql:  Are  turbines  manufactured  before 
October  3. 1977  and  maintained  by 
Alyeska  before  that  date,  but  that  did 
not  begin  initial  operation  on  the  Trans- 
Alaska  Pipeline  System  (TAPS)  until 
after  that  date  subject  to  NSPS  subpart 

GG? 

Al :  ta  the  case  of  stationary  gas 
turbines  that  are  mass-produced  and 
purchased  in  completed  form.  EPA 
considers  the  manufactvu-er  as  the 
original  owner  or  operator.  The  turbines 
are  not  subject  to  subpart  GG  provided 
that  they  were  not  modified  or 
reconstructed  after  October  3. 1977. 

Q2:  Are  turbines  manufactured  before 
October  3,  1977  and  not  purchased  by 
Alyeska  until  after  that  date,  and  that 
therefore  did  not  begin  initial  operation 
on  the  TAPS  until  after  that  date  subject 
to  subpart  GG?    , 

A2:  In  the  case  of  stationary  gas 
tiirbines  that  are  mass-produced  and 
purchased  in  completed  form.  EPA 
considers  the  manufacturer  as  the 
original  owner  or  operator.  The  turbines 
are  not  subject  to  subpart  GG  provided 
that  they  were  not  modified  or 
reconstructed  after  October  3,  1977. 

Q3:  Are  turbines  manufactured  before 
October  3. 1977.  and  purchased  by 
Alyeska  after  that  date  from  another 
owner  who  bought  them  before  that 
date,  subject  to  subpart  GG  even  if  they 
may  not  have  been  placed  into 
operation  by  the  previous  owner  before 
October  3, 1997? 

A3:  In  the  case  of  stationary  gas 
turbines  that  are  mass-produced  and 
pvux:hased  in  completed  form.  EPA 
considers  the  manufacturer  as  the 
original  owner  or  operator.  The  turbines 
are  not  subject  to  subpart  GG  provided 
that  they  were  not  modified  or 
reconstructed  after  October  3.  1977. 

Q4:  Do  the  requirements  of  subparts  A 
and  GG  apply  only  to  a  turbine,  as  the 
"affected  facility,"  so  that  a  turbine  that 
is  subject  to  these  subparts  is  operated 
as  a  GG  tm-bine  no  matter  where  it  is 
operated  on  the  TAPS? 

A4:  Under  subparts  A  and  GG,  the 
turbine  is  the  affected  facility  and  the 
requirements  of  these  subparts  follow  a 
turbine  constructed,  modified,  or 
reconstructed  after  October  3, 1977, 


regardless  of  where  the  turbine  is 
relocated.  The  affected  facility  is  the 
stationary  gas  turbine  and  does  not 
include  the  equipment  that  is  powered 
by  the  turbine  (such  as  a  generator  or 

pump). 

Q5:  Do  turbines  manufactured  before 
October  3, 1977,  become  subject  to 
subpart  GG  if  they  are  treated  as  a  pool 
of  identical  turbines  and  moved  fitim 
location  to  location  between  TAPS 
pump  stations  to  allow  for  the 
maintenance  of  turbines? 

A5:  Assuming  that  the  maintenance 
does  not  result  in  a  modification  or 
reconstruction,  and  that  the  turbines  are 
not  otherwise  modified  or 
reconstructed,  relocation  of  the  turbine 
as  part  of  a  pool  of  identical  turbines 
would  not  subject  the  turbine  to  subpart 

GG. 

Q6:  Does  a  turbine  that  is  not  subject 
to  subpart  GG  (because  it  was  not 
constructed,  modified,  or  reconstructed 
after  October  3. 1977)  become  subject  to 
subpart  GG  if  it  is  rotated  into  a  location 
to  replace  a  turbine  that  is  subject  to  this 
subpart? 

A6:  No.  A  turbine  that  was  not 
constructed,  modified,  or  reconstructed 
after  October  3. 1977,  does  not  become 
subject  to  subpart  GG  simply  because  it 
is  rotated  into  a  location  to  replace  a 
turbine  that  is  subject  to  this  subpart. 

Abstract  for  [0200066]: 

Ql:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  imder  NSPS 
subpart  GG  for  a  facility? 

Al:  Yes,  EPA  will  approve  the  custom, 
fuel  monitoring  schedule  according  to 
an  August  14, 1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis. 

Q2:  Will  EPA  approve  use  of  the 
length-of-stain  tube  test  for  certain  gas 
turbines? 

A2:  Yes,  EPA  approves  the  use  of  the 
length-of-stain  tube  test  provided  that 
the  sulfur  content  of  the  gaseous  fuel  is 
well  below  the  2,000  ppmw  threshold. 

Abstract  for  [0200067]: 

Q:  Will  EPA  approve  use  of  the 
length-of-stain  tube  test  for  certain  gas 
tiu^bines? 

A:  Yes.  EPA  approves  the  use  of  the 
length-of-stain  tube  test  provided  that 
the  sulfur  content  of  the  gaseous  fuel  Is 
well  below  the  1,600  ppmw  threshold. 

Abstract  for  [0200068]: 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  imder  NSPS 
subpart  GG  for  a  facility? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14. ,1987.  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
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monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
.the  understanding  that  there  is  no  fuel- 
bound  nitrogen  and  on  following 
specific  conditions  for  confirming  sulfur 
variability  of  the  pipeline  natiu°al  gas. 

Abstract  for  [0200069]: 

Ql :  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
subpart  CG  for  a  facility?. 

Al:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14, 1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
the  understanding  that  there  is  no  fuel- 
bound  nitrogen  and  on  following 
specific  conditions  for  confirming  sulfur 
variability  of  the  pipeline  natural  gas. 

Q2:  Will  EPA  approve  use  of  the 
length-of-stain  tube  test  for  certain  gas 
turbines? 

A2:  Yes,  EPA  approves  the  use  of  the 
length-of-stain  tube  test  provided  that 
the  sulfur  content  of  the  gaseous  fuel  is 
well  below  the  1,600  ppmw  threshold. 

Q3:  Will  EPA  approve  a  request  to 
perform  fuel  sampling  and  analysis  in 
lieu  of  sulfur  dioxide  stack  testing  under 
subpart  Da? 

A3:  Yes,  based  upon  the  fact  that 
sulfur  dioxide  emissions  generated  by 
burning  pipeline  quality  natural  gas 
should  be  at  least  one  order  of 
magnitude  below  the  standard  in 
subpart  Da,  EPA  approves  the  request  to 
perform  fuel  sampling  in  lieu  of  stack 
testing. 

Abstract  for  [0200070]:   ■ 

Ql :  Will  EPA  grant  a  request  to  use 
the  procedures  for  fuel  sulfur  content 
determination  in  section  2.3.3.1  of 
appendix  D  to  part  75? 

Al:  Yes,  EPA  approves  the  use  of  this 
method  when  pipeline  quality  natural 
gas  is  the  only  fuel  being  burned. 

Q2:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  subpart  GG 
for  a  facility? 

A2:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14, 1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
the  understanding  that  there  is  no  fuel- 
bound  nitrogen. 

Abstract  for  [0200071]: 

Ql :  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
subpart  GG  for  a  facility? 

Al:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987.  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 


monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
the  sulfur  content  of  the  fuel  being  used 
and  an  tmderstanding  that  there  is  no 
fuel-bound  nitrogen. 

Q2:  Will  EPA  approve  use  of  the 
length-of-stain  tube  test  for  certain  gas 
turbines? 

A2:  Yes,  EPA  approves  the  use  of  the 
length-of-stain  tube  test  provided  that 
the  sulfur  content  of  the  gaseous  fuel  is 
well  below  the  1 ,600  ppmw  threshold. 

Abstract  for  [0200072]: 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
subpart  GG  for  a  facility? 

A:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14, 1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring~scheduIes  on  a  case-by-case 
basis.  In  this  caSe,  approval  is  based  on 
the  sulfur  content  of  the  fuel  being  used 
and  the  understanding  that  there  is  no 
fuel-bound  nitrogen. 

Abstract  for  [0200073]: 

Ql:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
subpart  GG  for  a  facility? 

Al:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
the  sulfur  content  of  the  fuel  being  used 
and  the  understanding  that  there  is  no 
fuel-bound  nitrogen. 

Q2:  Will  EPA  approve  use  of  the 
length-of-stain  tube  test  for  certain  gas 
turbines? 

A2:  Yes,  EPA  approves  the  use  of  the 
length-of-stain  tube  test  provided  that 
the  sulfur  content  of  the  gaseous  fuel  is 
well  below  the  1,600  ppmw  threshold. 

Q3:  Will  EPA  approve  use  of  NOx 
GEMS  as  an  alternative  monitoring 
method  to  monitor  the  ratio  of  water  to 
ftiel? 

A3:  Yes,  EPA  grants  this  request 
because  it  is  consistent  with  approval  in 
a  March  12, 1993,  EPA  guidance 
memorandum. 

Q4:  Will  EPA  approve  a  request  not  to 
have  to  correct  NOx  GEMS  data  to  ISO 
conditions? 

A4:  Yes,  EPA  finds  it  acceptable  to 
maintain  NOx  emissions  below  25 
ppmvd  at  15  percent  oxygen  as  it  would 
ensure  compliance  with  the  applicable 
ISO — corrected  subpart  GG  under  all 
reasonably  ambient  conditions. 

Q5:  Will  EPA  allow  use  of  NOx 
reference  test  method  data  collected 
during  a  RATA  conducted  on  the  plant's 
GEMS  as  an  alternative  to  the  initial 
NOx  performance  test? 


A5:  Yes,  EPA  will  allow  this  use 
because  the  amount  of  sampling 
conducted  diuing  the  RATA  (a 
minimum  of  nine  21-minute  test  runs 
using  the  EPA  reference  methods) 
provides  enough  representative 
emissions  data  to  determine  compliance 
status. 

Abstract  for  [0200074]: 

Q:  Will  EPA  approve  a  custom  fuel 
usage  monitoring  schedule  under 
subpart  Dc  for  a  facility? 

A:  Yes,  the  request  is  consistent  with 
previous  custom  fuel  usage  monitoring 
schedules  allowed  under  subpart  Dc. 

Abstract  for  [0200075]: 

Q:  Will  EPA  approve  an  alternative 
ASTM  test  method  for  monitoring  the 
nitrogen  content  of  fuel  being  burned? 

A:  Yes,  because  the  proposed 
alternative  method  is  capable  of 
measuring  close  to  the  test  target  levels 
with  minimal  deviation  and  well  within 
5  percent  of  the  mean,  EPA  approves  the 
test  method. 

Abstract  for  [0200076]: 

Q:  Will  EPA  approve  alternative 
monitoring  requests  for  a  refinery 
facility  subject  to  subpart  J? 

A:  Yes,  EPA  will  approve  the 
alternative  monitoring  requests,  but 
with  specific  conditions  and  one 
modification  from  the  proposed 
approach. 

Abstract  for  [0200077]: 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
subpart  GG  for  a  facility? 

A:  Yes,  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14, 1987,  national  policy 
which  allows  the  EPA  regional  offices  to 
approve  subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis.  In  this  case,  approval  is  based  on 
the  imderstanding  that  there  is  no  fuel- 
bound  nitrogen  and  on  following 
specific  conditions  for  confirming  sulfur 
variability  of  the  pipeline  natural  gas. 

Abstract  for  [0200078]: 

Q:  Will  EPA  approve  water  and  fuel 
flow  meters  for  two  gas  turbines? 

A:  Yes,  EPA  approves  these  meters 
because  their  accuracy  meets  the 
requirements  of  40  CFR  60.334(a). 

Abstract  for  [0200079]: 

Q:  Will  EPA  approve  custom  fuel 
monitoring  for  nitrogen  and  sulfur  for  a 
planned  natural  gas-fueled,  turbine- 
driven  pipeline  compressor  subject  to 
subpart  GG? 

A:  Yes,  EPA  approves  a  custom 
monitoring  schedule,  per  40  GFR 
60.334(b)(2),  that  allows  for  no 
monitoring  of  fuel  nitrogen  as  long  as 
the  affected  source  is  supplied  with 
solely  pipeline  quality  natiual  gas.  In 
addition,  EPA  approves  a  custom  fuel 
monitoring  schedule  for  sulfur.  The 


schedule  requires  monitoring  twice 
monthly  for  the  first  six  months,  and,  if 
the  affected  source  has  test  results  less 
than  50  percent  of  the  sulfur  limit,  then 
twice  a  year,  diuing  the  first  and  third 
calendar  quarters,  as  long  as  the  affected 
source  maintains  compliance. 
Abstract  for  [0200080]: 
Ql:  Will  EPA  allow  Mirant  Kendall  to 
measure  NOx,  SO2,  and  PM  for  the  new 
natural  gas  xmit  number  4  at  the  HRSG 
outlet  instead  of  upstream  and 
downstream  of  the  duct  biuner  during 
the  subpart  GG  and  subpart  Da  initial 
performance  test?  Can  Kendall  use 
Method  20  instead  of  Method  7E  for  the 
initial  performance  test? 

Al:  Yes,  EPA  has  determined  that  in 
these  specific  cases  the  proposed 
alternatives  to  the  test  methods  and 
sampling  points  will  continue  to  ensure 
compliance  with  the  emission  limits. 
Q2:  Will  EPA  allow  a  custom  GEMS 
QA/QC  regimen? 

A2:  Yes,  EPA  has  determined  that  in 
these  specific  cases  the  proposed 
alternative  to  the  GEMS  QA/QC 
requirements  will  continue  to  ensure 
compliance  with  the  emission  limits. 
Abstract  for  [0200081]: 
Q:  Is  the  use  of  an  adsorber  and 
incinerator  an  acceptable  alternate 
control  system  for  subpart  NNN  and 
subpart  RRR  affected  facilities? 

A:  Yes.  Use  of  the  control  system  and 
the  proposed  procedures  for  monitoring 
and  ensuring  proper  operation  and 
maintenance  are  acceptable. 
Abstract  for  [0200082]: 
Q:  A  refinery  has  process  area  reactors 
and  distillation  colunms  whose  only  gas 
streams  are  combusted  in  the  refinery's 
fuel  gas  system.  These  gas  streams  are 
exempt  from  any  compliance 
monitoring  requirements  under  40  CFR 
part  63,  subpart  G.  Does  40  CFR 
63.110{d)(10)  also  exempt  those  gas 
streams  from  the  requirements  of  NSPS 
subparts  NNN  and  RRR? 

A:  No.  Section  63.110(d)(10)  does  not 
exempt  the  gas  streams  from  meeting 
.    the  requirements  of  NSPS  subparts  NNN 
and  RRR. 
Abstract  for  [0200083]: 
Q:  Are  el.ectric  arc  furnaces  in  steel 
forging  plants  regulated  by  subparts  AA 
and  AAa? 

A:  If  a  plant  manufactures  a  product 
that  comes  from  a  mold  and  that 
product,  as  it  comes  out  from  the  mold, 
is  modified  by  rolling,  forging,  hot  or 
cold  working  to  alter  its  shape,  the 
furnaces  are  regulated. 
Abstract  for  [0200084]: 
Q.  Is  outdated  pharmaceutical  waste 
considered  an  industrial  waste  that 
would  make  an  incinerator  a 
Commercial  and  Industrial  Solid  Waste 
Incineration  (CISWI)  Unit? 


A.  No.  As  the  waste  in  question  is 
from  a  warehouse,  it  is  a  mtmicipal 
waste  and,  as  a  result,  the  unit  is  not 
subject  to  the  CISWI  regulations. 

Abstract  for  [0200085]: 

Q:  For  purposes  of  NSPS  subpart  H, 
what  portions  of  a  facility  containing 
both  sulfuric  acid  and  liquid  sulfur 
dioxide  operations  constitute  a  sulfuric 
acid  plant? 

A:  On  the  basis  of  the  information 
provided  on  this  particular  facility,  only 
the  sulfuric  acid  operations  constitute  a 
sulfuric  acid  plant  imder  subpart  H. 

Abstract  for  [0200086]: 

Q:  A  facility  mines  and  crushes 
argillite  and  then  fires  it  in  kilns  to 
produce  lightweight  aggregate.  Are  the 
lightweight  aggregate  product  crushers/ 
grinders,  conveyors,  screeners,  and 
storage  bins  which  follow  the  kilns 
subject  to  subpart  OOO? 

A:  Yes.  Even  if  no  crushing  or 
grinding  takes  place  after  the  kilns,  the 
subsequent  material  handling 
equipment  would  still  be  subject  to 
subpart  OOO  as  it  is  part  of  the 
nonmetallic  mineral  production  line  in 
which  crushing  and  grinding  of  raw 
material  takes  place.  The  lightweight 
aggregate  product  is  a  nonmetallic 
mineral.  The  facility  should  also 
consider  the  potential  applicability  of 
subpart  UUU  to  specific  operations  at 
the  facility. 

Abstract  for  [0200087]: 

Q:  Should  faciUties  subject  to  NSPS 
subpart  OOO  submit  routine  reports  to 
the  appropriate  agency  with  delegated 
authority  for  implementing  the 
regulation,  instead  of  EPA  Region  4? 

A:  Yes.  Facilities  subject  to  NSPS 
subpart  OOO  only  need  to  submit 
routine  reports  to  the  appropriate 
■  agency  with  delegated  authority  for 
implementing  the  regulation.  There  is 
no  need  to  submit  the  reports  to  EPA 
Region  4. 

Abstract  for  [0200088]: 

Q:  A  facility  crushes  and  grinds  clay 
and  then  deposits  it  onto  a  storage  pile. 
The  clay  is  later  removed  from  the 
storage  pile  and  transferred  by  a 
conveyor  to  brick  manufacturing 
equipment  in  a  making  room.  Is  the 
conveyor  subject  to  subpart  OOO? 

A:  No.  The  conveyor  is  not  an  affected 
facility  in  a  production  line  at  a 
nonmetallic  mineral  processing  plant. 

Dated:  February  4,  2003. 
Michael  M.  Stahl, 
Director.  Office  of  Compliance. 
(FR  Doc.  03-3585  Filed  2-12-03;  8:45  ami 
BHJJNC  CODE  6S6&-50-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bani(  or  Banic 
HoMing  Companies 

The  notificants  listed  below  have 
applied  xmder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C,  1817(j)(7)). 

The  notices  are  available  for    "^  ^ 
inunediate  inspection  at  the  FederaT 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
26,  2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Larry  Dale  Williams,  Boise  Idaho;  to 
retain  control  of  Idaho  Banking 
Company,  Boise,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  6.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-3514  Filed  2-12-03;  8:45  am] 

BtLUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanIc  Controi  Notices; 
Acquisition  of  Shares  of  Banit  or  Bank 
Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 

28,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
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President  and  Community  Affairs 
Officer)  90  Hennepii*  Avenue, 
Minneapolis.  Minnesota  55480-0291: 

1.  Philip  R.  Forstrom,  Clara  City, 
Minnesota,  Perry  D.  Forstrom,  Spicer. 
Minnesota,  and  John  T.  Forstrom, 
Independence.  Minnesota;  as  a  group 
acting  in  concert,  to  acquire  control  of 
First  State  Agency  of  Lake  Lillian,  Inc., 
Lake  Lillian,  Minnesota,  and  thereby 
indirectly  acquire  control  of  First  State 
Bank,  Lake  Lillian,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  7.  200.3. 
fennifer  |.  Johnson, 
Secretary  of  the  Bf>ard. 
|FR  Doc.  03-.351:i  Filed  2-12-03:  8:45  ami 
BILUNG  CODE  6310-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  othetwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  7.  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 


Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  United  Community  Banks.  Inc., 
Blairsville,  Georgia;  to  merge  with  First 
Georgia  Holding,  Inc.,  Brunswick, 
Georgia,  and  thereby  indirectly  acquire 
voting  shares  of  First  Georgia  Bank, 
Brunswick,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  6.  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary- of  the  Board. 
IFR  Doc.  03-3513  Filed  2-12-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  DHHS/ACF/ASPE  Enhanced 
Services  for  the  Hard-to-Employ 

OMB  No.:  New  Collection 

Description:  The  Enhanced  Services 
for  the  Hard-to-Employ  Demonstration 
and  Evaluation  Project  (HtE)  is  the  most 
ambitious,  comprehensive  effort  to  learn 
what  works  in  this  area  to  date  and  is 
explicitly  designed  to  build  on  previous 
and  ongoing  research  by  rigorously 
testing  a  wide  variety  of  approaches  to 
promote  employment  and  improve 
family  functioning  and  child  well-being. 
The  HtE  project  will  "conduct  a  multi- 
site  evaluation  that  studies  the 
implementation  issues,  program  design, 
net  impact  and  benefit-costs  of  selected 
programs"  '  designed  to  help  Temporary 
Assistance  for  Needy  Families  (TANF) 
recipients,  former  TANF  recipients,  or 
low  income  parents  who  are  hard-to- 
employ.  The  project  is  sponsored  by  the 
Office  of  Planning,  Research  and 
Evaluation  (OPRE)  of  the 
Administration  for  Children  and 
Families  (ACF).  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  (ASPE)  in  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS).  and  the  U.S. 
Department  of  Labor.  The  evaluation 
involves  an  experimental,  random 
assignment  design  in  6  sites,  testing  a 
diverse  set  of  strategies  to  promote 
employment  for  low-income  parents 
who  face  serious  obstacles  to 
employment,  including  physical  and 
mental  health  problems,  substance 
abuse,  human  capital  deficiencies,  and 
situational  barriers.  At  least  two  of  the 


'  From  tho  Department  of  Health  and  Human 
Services  RFP  No.:  233-^)1-0012. 


sites  included  in  the  evaluation  will 
feature  "two  generation"  models, 
serving  both  parents  and  their  children. 
Over  the  next  several  years,  the  HtE 
project  will  generate  a  wealth  of 
rigorous  data  on  implementation, 
effects,  and  costs  of  these  alternative 
approaches.  The  data  collected  will  be 
used  for  the  following  purposes: 

•  To  study  the  extent  to  which 
different  HtE  approaches  impact 
employment,  earnings,  income,  welfare 
dependence,  and  the  presence  or 
persistence  of  employment  barriers; 

•  To  collect  data  on  a  wider  range  of 
oiitcome  measures  than  is  available 
through  Welfare,  Medicaid,  Food  • 
Stamps,  Social  Security,  the  Criminal 
Justice  System  or  Unemployment 
Insurance  records  in  order  to 
understand  the  family  circumstances 
and  attributes  and  situations  that 
contribute  to  the  difficulties  in  finding 
employment;  job  retention  and  job 
quality;  educational  attainment; 
interactions  with  and  knowledge  of  the 
HtE  program;  household  composition; 
childcare;  transportation;  health  care; 
income;  physical  and  mental  health 
problems;  substance  abuse;  domestic 
violence;  and  criminal  history. 

•  To  conduct  non-experimental 
aiialyses  to  explain  participation 
decisions  and  provide  a  descriptive 
picture  of  the  circumstances  of 
individuals  who  are  hard-to-employ; 

•  To  obtain  participation  information 
important  to  the  evaluation's  benefit- 
cost  component; 

•  And  to  obtain  contact  information 
for  possible  future  follow-up. 
information  that  will  be  important  to 
achieving  high  response  rates  for  the  42- 
month  survey. 

Respondents:  The  respondents  of  the 
baseline  survey  are  Temporary 
Assistance  for  Needy  Families  (TANF) 
recipients,  former  TANF  recipients,  or 
low-income  individuals  who  are  hard- 
to-employ  from  six  states  likely  to  be 
participating  in  the  HtE  Project: 
California.  Georgia.  Kansas.  New  York. 
Pennsylvania,  and  Wisconsin.  Survey 
respondents  can  be  grouped  according 
to  4  target  populations:  prisoners  with 
children;  low-income  mothers  with 
mental  health  problems;  populations 
connected  to  the  TANF  system;  and 
programs  working  with  two-generations 
(parents  and  their  children).  Prior  to 
random  assignment,  basic  demographic 
information  for  all  survey  respondents 
will  be  obtained  wherever  possible  from 
the  program's  automated  system.  In 
addition,  all  survey  respondents  will 
receive  a  core  set  of  questions  that  will 
be  administered  by  Audio-Computer 
Assisted  Self  Interview  (ACASI-Core).  In 
the  site  operating  a  program  aimed 


specifically  at  ex-offenders,  an 
additional  supplementary  module  will 
be  administered  by  Audio-CASI. 
Similarly,  an  additional  supplementary 
module  will  be  administered  by  Audio- 
CASI  in  the  site  operating  a  program 
aimed  at  survey  respondents  with 


mental  health  problems.  Finally,  in  the 
two-generation  sites  (two  of  the  six 
sites),  svuvey  respondents  wall  complete 
a  two-generation  survey  administered 
by  a  Computer  Assisted  Personal 
Interview  (CAPI).  Approximately  12,000 
respondents  will  complete  the  core 

Annual  Burden  Estimates 


survey,  2,000  will  complete  the  criminal 
justice  module,  2,000  will  complete  the 
mental  health  module,  and  4,000  will 
complete  the  two-generation  CAPI 
survey. 


Instmment 


Audio-CASI  Core  

Criminal  Justice  Module 

Mental  Health  Module 

Two  Generation  

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  bvuden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  6,  2003. 
Gerald  L.  Fralick, 

Director,  Office  of  Information  Systems. 
[FR  Doc.  03-3446  Filed  2-12-03:  8:45  am] 

BILUNG  CODE  4184-01-M 


12,000 
2,000 
2.000 
4,000 


Numt>er  of 

responses  per 

respondent 


Average 

txirden 

hours  per 

response 


10  minutes  or  .17  hrs 
10  minutes  or  .17  hrs 
10  minutes  or  .17  hrs 
30  minutes  oC  .5  hrs  .. 


Total  iKjrden 
hours 


2,000 
333.33 
333.33 

2.000 


4.666.66 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03F-0023] 

Kerry,  inc.;  Filing  of  Food  Additive  . 
Petition 

agency:  Food  and  Drtig  Administration, 

HHS. 

ACnON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Kerry,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  gum  arable  as  a 
thickener,  emulsifier,  or  stabilizer  in  the 
manufacture  of  creamers  for  use  in 
alcoholic  beverages  at  a  majdmum  level 
of  use  of  20  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (S-265), 
Food  and  Drug  Administration,  5100 
Paint  Branch  Pkwy.,  College  Park.  MD 
20740,  202-418-3071. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive   ■ 
petition  (FAP  1A4730)  has  been  filed  by 
Kerry,  Inc.,  c/o  Bell,  Boyd,  and  Lloyd 
LLC,  Three  First  National  Plaza,  70  West 
Madison  St.,  suite  3300,  Chicago,  IL 
60602-4207.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
part  172  Food  Additives  Permitted  for 
Direct  Addition  to  Food  for  Human 
Consumption  (21  CFR  part  172)  to 
provide  for  the  safe  use  of  gum  arable 
as  a  thickener,  emulsifier,  or  stabilizer 
in  the  manufacture  of  creamers  for  use 
in  alcoholic  beverages  at  a  maximum 
level  of  use  of  20  percent. 


The  food  additive  petition  filed  as 
FAP  1A4730  was  initially  filed  as  a 
generally  recognized  as  safe  (GRAS) 
affirmation  petition  GRP  3G0287  as 
announced  in  a  notice  that  was 
published  in  the  Federal  Register  of 
October  1 3,  1983  (  48  FR  46626)  (The 
GRAS  affirmation  petition  was  filed  by 
Beatrice  Foods  Co.,  now  Kerry,  Inc.). 
Kerry,  Inc.,  requested  in  a  letter  dated 
September  6,  2001,  that  FDA  convert  the 
GRAS  affirmation  petition  (GRP 
3G0287)  to  a  food  additive  petition  (FAP 

1A4730).  , 

The  agency  has  determined  under  21 

GFR  25.32(r)  that  this  action  is  of  a  type 

that  does  not  individually  or 

cumulatively  have  a  significant  effect  on 

the  human  environment. 
Therefore,  neither  an  environmental 

assessment  nor  an  envirorunental    - 

impact  statement  is  required. 

Dated:  December  19,  2002. 
Alan  M.  RuUs, 

Director,  Office  of  Food  Additive  Safety. 
Center  for  Food  Safety  and  Appljed  Nutrition. 
[FR  Doc.  03-3557  Filed  2-12-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration , 
[Docket  No.  OOE-1 249] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Avandia 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice^ , 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
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Avandia  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  {HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  m^y  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Avandia 
(rosiglitazone  maleate).  Avandia  is 
indicated  for  use  in  combination  with  a 
sulfonylurea  in  patients  with  type  2 
diabetes  mellitus  when  diet  and 


exercise  with  either  single  agent  does 
not  achieve  adequate  glycemic  control. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Avandia 
(U.S.  Patent  No.  5,002,953)  from 
Smithkline  Beecham  Corp.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term ' 
restoration.  In  a  letter  dated  April  26, 
2000.  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Avandia  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Thereafter,  the  Patent  and 
Trademark.  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Avandia  is  2,042  days.  Of  this  time, 
1.859  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  183  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  October  23, 1993. 
The  applicant  claims  October  22,  1993, 
as  the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  October  23,  1993, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  November  24, 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Avandia  (NDA  21-071)  was  initially 
submitted  on  November  24, 1998. 

3.  The  date  the  application  was 
approved:  May  25.  1999.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-071  was  approved  on  May  25,  1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,021  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written 
comments  and  ask  for  a  redetermination 
by  April  14,  2003.  Furthermore,  any 
interested  person  may  petition  FDA  for 


a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  August  12,  2003.  To  meet  its 
burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857.  part  1, 
98th  Cong..  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that    . 
individuals  may  submit  a  single  copy. 
Copies  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m!  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  13.  2003. 
lane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-3555  Filed  2-12-03;  8:45  ami 
BILUNQ  0006  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOE-1 239] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Rapamune 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

1 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Rapamune  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda/dockets/ecommen  ts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cldudia  Grillo,  Office  of  Regulator^' 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
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SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the     • 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  tfie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Rapamune 
(sirolimus  (also  rapamycin)).  Rapamune 
is  indicated  for  prophylaxis  of  organ 
rejection  in  patients  receiving  renal 
transplants.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Rapamune  (U.S.  Patent 
No.  5,100,899)  from  Sir  Roy  Caine,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  13,  2000,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  himian 
dfug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Rapamune  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Rapamune  is  2,709  days.  Of  this  time, 


2,434  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  275  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  April  17, 1992. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  April  17,  1992. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  565 
of  the  act:  December  15, 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Rapamune  (NDA  21-083)  was  initially 
submitted  on  December  15. 1998. 

3.  The  date  the  application  was 
approved:  September  15,  1999.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-083  was  approved  on  September  15. 
1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  Umitations  in"its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.492  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written 
comments  and  ask  for  a  redetermination 
by  April  14,  2003.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  August  12,  2003.  To  meet  its 
burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857.  part  1, 
98th  Cong.,  2d  sess.,  pp.  41-42. 1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  a  single  copy. 
Copies  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  lanuary  13,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doe.  03-3556  Filed  2-12-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  of  Grant  Awards 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  grant  awards. 


SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB),  Health 
Resources  4nd  Services  Administration 
(HRSA),  has  awarded  the  following 
grants.  Funds  for  these  grants  were 
appropriated  under  Public  Law  107- 
116,  the  "Departments  of  Labor,  HHS,   . 
Education,  and  Related  Agencies 
Appropriations  Act  for  FY  2002."  The 
awards  are  Special  Projects  of  Regional 
and  National  Significance  (SPRANS). 
authorized  by  Section  501(a)(2)  of  the 
Social  Security  Act,  the  MCH  Federal 
Set-Aside  Program  (42  U.S.C.  701(a)(2)). 
•  Replicating  "Lessons  Learned"  in    ■ 
Alcohol  Screening  During  Pregnancy 
Demonstration  Program.  (CFDA 
#93.110)  This  grant  promotes 
replication  of  strategies  foimd  to 
motivate  providers  to  systematically 
screen  for  alcohol  use  during  pregnancy, 
provide  information  on  associated  risks, 
and  refer  clients  for  interventions. 
Competition  for  this  award  was  open  to 
only  two  existing  grantees  of  a 
preceding  three-year  initiative  entitled:' 
"Improving  Screening  for  Alcohol  Use 
During  Pregnancy  Among  Providers 
Demonstration  Program."  Each  of  the 
following  two  grantees  was  awarded 
$150,000  for  the  first  year  of  the  three- 
year  grant  period  with  second  and  third 
year  grant  awards  subject  to  acceptable 
performance  and  the  availability  of 
funds: 

•  Illinois  Department  of  Human      ■' 
Services,  Office  of  Family  Health;  and 

•  Massachusetts  Department  of  Public 
Health,  Bureau  of  Family. 

FOR  FURTHER  INFORMATION:  Contact  Ellen 
Hutchins,  ScD,  Division  of  Perinatal 
Systems  and  Women's  Health,  Maternal 
and  Child  Health  Bureau,  5600  Fishers 
Lane,  Room  llA-55,  Rockville,  MD 
20857,(301)443-9534., 

•  New  Investigators  in  MCH 
Research:  Dissertation  Awards.  (CFDA 
#93.110RD)  This  grant  program  supports 
doctoral  candidates'  research-based 
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dissertation  in  maternal  and  child 
health  (MCH)  or  an  MCH-related 
discipline.  Competition  for  this  award 
was  limited  to  existing  grantees  of 
"Long-Term  Leadership  Training 
Grants."  The  following  grantees 
received  awards  for  a  single  project: 

•  The  University  of  Maryland,  School  of 
Social  Work;  $29,411; 

•  The  Johns  Hopkins  University,  School 
of  Public  Health;  $30,000; 

•  The  Boston  University,  School  of 
Public  Health;  $19,972; 

•  The  University  of  Illinois  at  Chicago. 
School  of  Public  Health;  $20,560; 

•  The  University  of  California,  Los 
Angeles,  School  of  Public  Health; 
$22,482; 

•  The  University  of  Minnesota,  School 
of  Public  Health;  $22,525;  and 

•  The  University  of  North  Carolina  at 
Chapel  Hill,  School  of  Social  Work; 
$6,052. 

FOR  FURTHER  INFORMATION:  Contact  Hae 
Young  Park,  M.P.H.,  Division  of 
Research,  Training  and  Education, 
Maternal  and  Child  Health  Biu^au, 
HRSA,  5600  Fishers  Lane,  Room  1  BA- 
SS, Rockville,  MD  20857,  (301)  443- 
2127. 

•  New  Investigators  in  MCH 
Research:  Training  Program 
Enhancement  Awards.  (CFDA 
#93.1  lOTU)  This  grant  program 
supports  the  development, 
demonstration  and  dissemination  of 
program  models  in  five  institutions  of 
higher  education  to  enhance  the 
research  training  of  their  MCH  trainees. 
Competition  for  this  award  was  limited 
to  existing  grantees  of  "Long-Term 
Leadership  Training  Grants."  Each  of 
the  following  two  grantees  received  a 
maximum  grant  award  of  $20,000  for 
the  first  year  of  a  3-year  project  period: 

•  The  University  of  Minnesota  Center 
for  Adolescent  Health  and  Research — 
Leadership  Education  in  Adolescent 
Health  Training  Program;  $20,000; 

•  The  Children's  Hospital  Los 
Angeles — Leadership  Education  in 
Neiutxlevelopmental  Disabilities 
Training  Program;  $20,000; 

•  The  Boston  University  School  of 
Public  Health— MCH  Training 
Program;  $20,000; 

•  The  Virginia  Commonwealth 
University — Leadership  Education  in 
Neurodevelopmental  Disabilities 
Training  Program;  $20,000;  and 

•  The  University  of  Rochester — 
Leadership  Education  in  Adolescent 
Health  and  Leadership  Education  in 
Neurodevelopmental  Disabilities 
Training  Programs;  $20,000. 

FOR  FURTHER  INFORttATUM:  Contact  Hae 
Young  Park.  M.P.H..  Division  of 
Research,  Training  and  Education, 


Maternal  and  Child  Health  Bureau, 
HRSA.  5600  Fishers  Lane,  Room  18A- 
55.  Rockville.  MD  20857,  (301)  443- 
2127. 

Dated:  February  6.  2003. 
Elizabeth  M.  Duke, 
Administrator. 
(FR  Doc.  03-3594  Filed  2-12-03;  8:45  am] 

BILUNO  CODE  4166-1$-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Substance  Abuse  Prevention  and 
Treatment  Block  Grant:  Waiver  for  U.S. 
Territories  (Other  Than  Puerto  Rico)  of 
Synar  Program  Requirements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
SUMMARY:  In  keeping  with  the  Substance 
Abuse  and  Mental  Health  Services 
Administration's  (SAMHSA)  delegation 
of  authority  from  the  Secretary  and  in 
compliance  with  title  XIX,  subpart  II. 
section  1932(c)  and  with  section  1926  of 
the  Public  Health  Service  Act.  SAMHSA 
is  issuing  the  following  guidance  to  be 
used  in  determining  whether  to  approve 
a  U.S.  Territory's  request  for  a  waiver 
from  the  requirements  of  section  1926  of 
the  Public  Health  Service  (PHS)  Act  (the 
Synar  Amendment),  and  its 
implementing  regulations.  45  CFR 
96.130. 

This  guidance  will  become  effective 
only  at  such  time  that  an  appropriation 
act  for  the  Department  of  Health  and 
Human  Services  (HHS)  does  not  contain 
a  prohibition  on  penalizing  the 
territories  under  section  1926  of  the 
PHS  Act  that  receive  less  than 
$1,000,000.  (See,  e.g.,  section  214  of 
Departments  of  Labor  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriation  Act, 
Pub.  L.  107-116  Oan.  10,  2002).) 
SAMHSA,  however,  is  seeking  comment 
from  the  public  on  this  guidance. 

Section  1926  of  the  Public  Health 
Service  (PHS)  Act  and  its  implementing 
regulation,  require  each  State,  the 
District  of  Columbia  and  each  U.S. 
Territory,  as  a  condition  for  receiving  a 
Substance  Abuse  Prevention  and 
Treatment  (SAI*T)  Block  Grant  award,  to 
enact  and  enforce  laws  making  illegal 
the  sale  or  distribution  of  tobacco 
products  to  individuals  luider  the  age  of 
18  years.  States,  the  District  of  Columbia 
and  the  Territories  are  also  required  to 
annually  conduct  unannounced 
inspections  of  tobacco  retail  outlets  to 
ensure  compliance  with  the  law.  These 
inspectitms  must  be  based  on  a 


statistically  valid  random  sample  of 
retail  outlets  across  the  State,  the 
District  of  Coliunbia  or  the  Territory. 
Additionally.  States,  the  District  of 
Columbia  and  Territories  are  required, 
unless  extraordinary  circumstances 
exist,  to  meet  negotiated  annual  retailer 
violation  target  rates,  and  to  annually 
submit  a  report  to  the  Secretary 
describing  their  activities  to  enforce  the 
laws  and  reduce  the  availability  of 
tobacco  products  to  minors.- Section 
1926  also  stipulates  that  any  State,  the 
District  of  Columbia  or  Territory  failing 
to  meet  the  requirements  stated  above 
may  receive  a  40  percent  penalty  against 
their  SAPT  Block  Grant. 

Section  1932(c)  of  the  PHS  Act 
authorizes  the  Secretary,  in  the  case  of 
any  territory  of  th%  United  States  except 
Puerto  Rico,  to  waive  such  provisions  of 
this  subpart  II  and  subpart  III  as  the 
Secretary  determines  to  be  appropriate, 
*   *   *"  The  reference  is  to  subpart  n 
and  III  of  title  XIX  of  the  PHS  Act  which 
authorize  the  SAPT  Block  Grant.  This 
discretionary  authority  extends  to 
section  1926.  This  authority  has  been 
delegated  by  the  Secretary  to  the 
Administrator  of  SAMHSA.  This 
guidance  explains  the  conditions  tmder 
which  the  Administrator  of  SAMHSA. 
in  his  discretion,  will  grant  a  waiver  for 
any  Territory  other  than  Puerto  Rico 
from  the  requirements  of  section  1926. 
DATES:  Comments  on  the  guidance  must 
be  in  writing  and  should  be  sent  to  Mr. 
David  Robbins,  Acting  Director, 
Division  of  State  and  Community 
Systems  Development,  Center  for 
Substance  Abuse  Prevention  (CSAP), 
Rockwall  II  Building,  Room  930,  5600 
Fishers  Lane,  Rockville,  MD  20857,  by 
April  14.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Robbins,  Acting  Director, 
Division  of  State  and  Community 
Systems  Development,  Center  for 
Substance  Abuse  Prevention  (CSAP), 
Rockwall  n  Building,  Room  930,  5600 
Fishers  Lane,  Rockville,  MD  20857.  Mr. 
Robbins  may  be  reached  on  (301)  443- 
2068. 

SUPPl^MENTARY  INFORMATION:  U.S. 
Territories  have  faced  many  challenges 
in  meeting  the  Synar  legislative  and 
regulatory  requirements.  Specifically, 
cultural  issues  have  created  significant 
challenges  for  the  conduct  of  tobacco 
outlet  inspections  to  assess  the  youth 
tobacco  access  rates  within  each  of  the 
U.S.  Territories,  as  required  by  the 
Synar  legislation.  For  example,  in  some 
Territories  it  is  customary  for 
individuals  under  the  age  of  18  to  buy 
provisions,  including  tc^cco,  for  their 
elders.  In  others,  it  is  considered 
inappropriate  to  ask  a  person's  age  for 


any  reason,  even  as  part  of  a  retail 
transaction.  Additionally,  the  Territories 
are  predominately  comprised  of  small 
community  centers  within  islands. 
Family  loyalties  toward  merchants  and 
the  fear  of  conununity  ostracism 
increase  the  difficulty  of  recruiting 
youth  for  retail  outlet  inspections. 
Ensuring  youth  safety  is  also  a 
significant  concern  when  retailer 
inspections  are  combined  with 
enforcement.  Territories  report  that 
maintaining  the  anonymity  of  youth 
inspectors  is  extremely  difficult,  if  not 
impossible,  in  many  of  these  small 
commimities.  Youth  inspectors  have 
been  threatened,  verbally  harassed,  and 
even  injured  as  a  result  of  their 
participation  in  the  inspections. 

In  aodition  to  cultural  barriers  to  the 
conduct  of  inspections,  accessibility  to 
tobacco  outlets  often  presents 
significant  human  and  resource 
challenges  for  the  U.S.  Territories.  Many 
Territories  include  outlying  islands  with 
very  small  populations.  In  order  to 
conduct  compliance  inspections  in 
these  outlying  areas,  travel  by  boat  and 
overnight  stays  are  often  required.  Such 
travel  is  often  costly  and  requires  staff 
to  work  substantial  numbers  of  hours  to 
complete  the  required  work.  These 
logistical  issues  further  burden  the 
process  of  complying  with  the  Synar, 
legislative  and  regulatory  requirements. 
Currently,  a  Territory  must  commit 
significant  resources  toward  the 
development,  implementation,  and 
analysis  of  the  survey  of  tobacco  retail 
outlets  across  the  Territory,  as  well  as 
the  conduct  of  law  enforcement 
activities  for  violators  of  a  Territory's 
youth  tobacco  access  control  law.  Given 
that  eligible  Territories  receive 
relatively  small  SAPT  Block  Grant 
awards  (between  $85,919  and  $756,531), 
SAMHSA  believes  that  resoim:es 
expended  directly  toward  the 
implementation  of  broader  tobacco 
prevention  and  control  programming 
would  be  more  productive  for  obtaining 
the  overall  goal  of  the  Synar  program- 
reducing  the  use  of  tobacco  products  by 

youth. 

Waiver  Criteria:  The  Administrator  of 
SAMHSA,  in  his  discretion,  will  grant  a 
waiver  to  any  eligible  Territory  if: 

•  A  waiver  is  requested  by  the 
eligible  Territory  at  the  same  time  it 
submits  its  application  for  SAPT  funds; 

•  The  waiver  request  is  signed  by  the 
chief  executive  officer  of  the  Territory  in 
question; 

•  The  request  contains  a 
comprehensive  tobacco  prevention  and 
control  program  acceptable  to  the 
Administrator;  and 

•  The  Territory  in  question  agrees  tqj, 
submit  to  the  Administrator  an  annual^, , 


report  on  its  progress  in  implementing 
the  plan. 

A  waiver  may  be  granted  for  up  to 
three  years  during  which  period  the 
Territory  in  question  will  be  obligated  to 
submit  an  aimual  progress  report. 
However,  a  waiver  may  be  withdrawn  as 
determined  appropriate  by  the 
Administrator  of  SAMHSA  if  the 
territory  fails  to  submit  an  aimual  report 
dr  if  the  progress  is  determined  to  be 
unsatisfactory  by  the  Administrator  of 
SAMHSA.  If  that  should  occur,  the 
territory  will  be  required  to  once  again 
abide  by  the  legislative  and  regulatory 
requirements  of  Synar. 

SAMHSA  recommends  thajt 
Territories  include  the  following  in  their 
comprehensive  tobacco  prevention  and 
control  plans: 

•  Public  education  including 
information  regarding  the  health 
consequences  of  tobacco  use,  and  the' 
problem  of  youth  access  to  tobacco. 
Public  education  may  include  media 
campaigns. 

•  Education  and  training  for  retail 
store  owners,  managers,  and  sales  clerks 
on  the  health  consequences  of  tobacco 
use  and  the  problem  of  youth  access  to 
tobacco. 

•  Distribution  of  culturally  sensitive 
educational  materials. 

•  Conununity  mobilization,  which 
may  occur  through  the  formation  of 
community-based  coalitions.  To  be 
effective,  such  community  coalitions 
shall  support  the  Territorys  capacity  to 
reduce  youth  use  of  tobacco  products  by 
involving  youth  in  tobacco  issues,  and 
by  gaining  support  of  the  community  to 
reduce  a  minor's  access  to  tobacco 
products. 

.    •  Environmental  strategies  including 
proposals  to  change  or  enforce 
Territorial  laws  and  policies  to  support 
efforts  to  reduce  youth  use  of  tobacco 
products.  Examples  of  possible  policy 
initiatives  may  include,  but  not  be 
limited  to,  encoiu-aging  clean  indoor  air 
policies,  increasing  tobacco  taxes,  or 
formally  supporting  youth  tobacco 
cessation  programs. 

Dated:  January  6,  2003. 
Charles  G.  Curie, 

Administrator.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
[FR  Doc.  03-3568  Filed  2-12-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  Abuse  and  Mental  Healtti 
Services  Administration 

Rescinding  Policy  for  Resubmitting 
Revised  Applications  in  Response  to 
SAMHSA  Program  Announcements     ■ 

SUMMARY:  On  March  12,  2001,  (FR  Vol. 
66,  No.  48,  pages  14410-14411).  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
HHS,  published  policy  outlining 
procedures  that  applicants  were 
required  to  follow  when  resubmitting 
revised  applications  in  response  to 
SAMHSA  Program  Aimoimcements. 
The  purpose  of  this  notice  is  to  rescind 
the  policy  effective  February  1,  2003. 
SUPPLEMENTARY  INFORMATION:  The 
Substance  Abuse  and  Mental  Health 
Services  Administration  and  its  three 
Centers,  the  Center  for  Substance  Abuse 
Treatment  (CSAT),  the  Center  for 
Mental  Health  Services  (CMHS),  and  the 
Center  for  Substance  Abuse  Prevention 
(CSAP),  publish  Program 
Aimouncements  and  Requests  for 
Applications  (RFAs)  to  solicit 
applications  for  their  grant  programs. 
Program  Annoimcements,  unlike  RFAs, 
have  continuous  application  receipt 
dates;  thereby,  giving  applicants  an 
opportunity  to  resubmit,  for  a  later 
receipt  date,  revised  applications  that 
were  not  funded.  Although  applicants 
may  still  revise  and  resubmit 
applications,  effective  February  1,  2003, 
SAMHSA  is  rescinding  the  policy  that 
outlined  specific  instructions  for 
revising  and  resubmitting  the 
applications. 

Contact:  Ms.  Sandra  Stephens, 
Extramural  Policy  Team  Leader. 
Division  of  Planning  and  Budget.  Office 
of  Policy.  Plaiming.  and  Budget. 
Substance  Abuse  and  Mental  Health 
Services  Administration.  Telephone: 
(301)  443-9916;  Fax:  (301)  443-1659. 

Dated:  Februan'  7.  2003. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
(FR  Doc.  03-3595  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Safe  HartMr  Agreement  for  the  UrtMin 
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County,  CA 

AGENCY:  Fish  and  Wildliife  Service, 
Interior.  .         . 
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ACTION:  Notice  of  availability,  receipt  of 
application. 

summary:  The  Urban  Wildlands  Group, 
Inc.  (Applicant)  has  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  an 
enhancement  of  siuvival  permit 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  permit  application 
includes  a  proposed  Safe  Harbor 
Agreement  (SHA)  between  the 
Applicant  and  the  Service.  The  SHA 
provides  for  habitat  enhancement  and 
creation  for  the  El  Segundo  blue 
butterfly  (Euphilotes  bernardino  allyni) 
on  approximately  2  acres  of  bluff  habitat 
on  private  property  in  Los  Angeles 
County,  California.  The  proposed 
duration  of  both  the  SHA  and  permit  is 
30  years. 

The  Service  has  made  a  preliminary 
determination  that  the  proposed  SHA 
and  permit  application  are  eligible  for 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  basis  for  this  determination 
is  contained  in  em  Environmental 
Action  Statement,  which  also  is 
available  for  pub)jc  review. 

DATES:  Written  comments  must  be 
received  by  5  p.m.  on  March  17,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  Jim  Bartel,  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office,  6010  Hidden  Valley  Road, 
Carlsbad,  California  92009,  facsimile 
number  (760)  918-0638  (see 
SUPPLEMENTARY  INFORMATION,  Public 
Review  and  Comment). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Evans,  Assistant  Field 
Supervisor,  at  the  above  address  or  by 
calling  (760)  431-9440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  primary  objective  of  this  SHA  is 
to  encoiuage  voluntary  habitat 
restoration  or  enhancement  activities  to 
benefit  El  Segimdo  blue  butterfly  by 
relieving  a  landowner,  who  enters  into 
the  provisions  of  a  Cooperative 
Agreement  with  the  Applicant,  from  any 
additional  Section  9  liability  under  the 
Endangered  Species  Act  beyond  that 
which  exists  at  the  time  the  Cooperative 
Agreement  is  signed  ("regulatory 
baseline").  A  SHA  encourages 
landowners  to  conduct  voluntary 
conservation  activities  and  assures  them 
that  they  will  not  be  subjected  to 
increased  endangered  species 
restrictions  should  their  beneficial 
stewardship  efforts  result  in  increased 
endangered  species  populations. 
Application  requirements  and  issuance 
criteria  for  enhancement  of  siuvival 


permits  through  SHAs  are  found  in  50 
CFR  17.22(c).  As  long  as  enrolled 
landowners  all6w  the  agreed  upon 
habitat  improvements  to  be  completed 
on  their  property  and  maintain  their 
baseline  responsibilities,  they  may  make 
any  other  lawful  use  of  the  property 
during  the  permit  term,  even  if  such  use 
results  in  the  take  of  individual  El 
Segundo  blue  butterflies  or  harm  to 
their  habitat. 

Landowners  within  the  Torrance 
Recovery  Unit  identiHed  by  the  El 
Segundo  Blue  Butterfly  Recovery  Plan 
may  be  enrolled  with  the  Applicant 
under  the  SHA.  They  will  receive  a 
Certificate  of  Inclusion  when  they  sign 
a  Cooperative  Agreement.  The 
Cooperative  Agreement  will  include:  (1) 
A  map  of  the  property;  (2)  delineation 
of  the  portion  of  the  property  to  be 
enrolled  and  its  acreage;  (3)  a 
description  of  the  vegetation  of  the 
enrolled  area  of  the  property;  (4)  a 
description  of  the  habitat  improvements 
that  will  be  completed,  and;  (5)  the 
responsibilities  of  the  Cooperator  and 
the  Applicant. 

The  Applicant  will  provide  draft 
copies  of  Cooperative  Agreements  to  the 
Service  for  an  opportunity  to  review  and 
concur  with  the  recommended  habitat 
management  activities.  The  Service  will 
have  a  period  of  30  days  in  which  to 
make  comments.  If  no  comments  are 
received  within  30  days,  the  Applicant 
may  proceed  to  finalize  the  Cooperative 
Agreement.  The  Applicant,  as  the 
permittee,  will  be  responsible  for  annual 
monitoring  and  reporting  related  to 
implementation  of  the  SHA  and 
Cooperative  Agreements  and  fulfillment 
of  their  provisions.  Upon  request  by  the 
Service,  the  Applicant  will  make 
available  records  and  materials  related 
to  implementation  of  the  program. 

Each  Cooperative  Agreement  will 
cover  restoration  activities  to  create  or 
enhance  habitat  for  El  Segimdo  blue 
butterfly  and  achieve  species'  recovery 
goals.  These  actions,  where  appropriate, 
could  include  (but  are  not  limited  to): 
(1)  Removal  of  exotic  vegetation  to 
allow  for  native  plant  revegetation  or  to 
reduce  the  adverse  effect  on  existing 
habitat;  (2)  revegetation  with  food  plant 
for  El  Segundo  blue  butterfly  as  part  of 
a  native  dune  scrub  or  bluff  scrub 
community;  (3)  repair  or  installation  of 
fences  to  protect  existing  or  created 
habitat  from  human  disturbance;  and  (4) 
facilitation  of  the  implementation  of 
other  objectives  recommended  by  the  EI 
Segundo  Blue  Butterfly  Recovery  Plan. 
None  of  the  Cooperative  Agreements 
entered  into  under  this  SHA  will  allow 
conversion  of  native  habitat  into  another 
habitat  type. 


Each  Cooperative  Agreement  will 
stipulate  that  the  habitat  improvement 
measiu'es  be  maintained  for  a  period 
that  is  expected  to  result  in  the 
maturation  of  plants  used  in 
revegetation  and  for  a  period  of  5  years 
beyond.  Most  Cooperative  Agreements 
are  expected  to  last  at  least  13  years. 
Based  on  experience  elsewhere,  this 
term  is  more  than  adequate  to  allow 
native  plant  revegetation  to  matiue  to  a 
point  usable  by  the  butterflies  for 
nectaring  and  egg-laying,  as  well  as 
multiple  seasons  for  dispersal  to  and 
from  adjacent  occupied  habitat  patches. 

After  maintenance  of  the  restored/ 
created/enhanced  El  Segundo  blue 
butterfly  habitat  on  the  property  for  the 
agreed-upon  tern>,  Cooperators  may 
then  conduct  otherwise  lawful  activities 
on  their  property  that  result  in  the 
partial  or  total  elimination  of  the 
restored  habitat  and  the  incidental 
taking  of  El  Segimdo  blue  butterfly  as  a 
result  of  such  habitat  elimination. 
However,  the  restrictions  on  returning  a 
property  to  its  original  baseline 
condition  include:  (1)  El  Segundo  blue 
butterflies  may  not  be  captured,  killed, 
or  otherwise  directly  "taken";  (2)  the 
Applicant  and  the  Service  will  be 
notified  a  minimum  of  60  days  prior  to 
the  activity  and  given  the  opportunity  to 
capture,  rescue,  and/or  translocate  any 
El  Segundo  blue  butterflies,  if  necessary 
and  appropriate;  and  (3)  return  to 
baseline  conditions  must  be  completed 
within  the  30-year  term  of  the  permit 
issued  to  the  Applicant.  Cooperative 
Agreements  may  be  extended  if  the 
Applicant's  permit  is  renewed  and  that 
renewal  allows  for  such  extension. 

In  emergency  situations,  such  as 
storm-related  geological  instability,  the 
Service  may  authorize  a  Cooperator  to 
carry  out  an  action  likely  to  result  in 
incidental  taking  of  El  Segimdo  blue 
butterfly  before  the  end  of  the  agreed- 
upon  duration  of  habitat  maintenance, 
as  identified  in  the  Cooperative 
Agreement,  provided  the  landowner 
notifies  the  parties  to  the  Agreement  in 
writing  at  least  14  days  prior  to  the 
action,  with  the  nature  of  the 
emergency,  and  an  explanation  of  the 
extenuating  circimistances. 

The  Service  has  made  a  preliminary 
determination  that  approval  of  the  SHA 
qualifies  as  a  categorical  exclusion 
under  the  NEPA,  as  provided  by  the 
Department  of  Interior  Manual  (516  DM 
2,  Appendix  1  and  516  DM  6,  Appendix 
1)  based  on  the  following  criteria:  (1) 
Implementation  of  the  SHA  would 
result  in  minor  or  negligible  effects  on 
federally  listed,  proposed,  and 
candidate  species  and  their  habitats:  (2) 
implementation  of  the  SHA  would 
result  in  minor  or  negligible  effects  on 


other  environmental  values  or 
resources;  and  (3)  Impacts  of  the  SHA, 
considered  together  with  the  impacts  of 
other  past,  present  and  reasonably 
foreseeable  similarly  situated  projects 
would  not  result,  over  time,  in 
cumulative  effects  to  environmental 
values  or  resources  which  would  be 
considered  significant.  This  is  more 
fully  explained  in  our  Environmental 
Action  Statement. 

Based  upon  this  preliminary 
determination,  we'  do  not  intend  to 
prepare  further  NEPA  documentation. 
The  Service  will  consider  public 
comments  in  making  its  final 
determination  on  whether  to  prepare 
such  additional  documentation. 

Public  Review  and  Comments 

Individuals  wishing  copies  of  the 
permit  application,  the  Environmental 
Action  Statement,  or  copies  of  the  full 
text  of  the  SHA.  Including  a  map  of  the 
proposed  permit  area,  references,  and 
legal  descriptions  of  the  proposed 
permit  area,  should  contact  the  office 
and  persormel  listed  in  the  ADDRESSES 
section.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  this  office  [see  ADDRESSES). 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act  and 
pursuant  to  implementing  regulations 
for  NEPA  (40  CFR  1506.6).  All 
comments  received  on  the  permit 
application  and  SHA.  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  conunent.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety. 

Decision 

We  will  evaluate  the  permit 
application,  the  SHA.  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  section  10(a)  of  the  Act  and  NEPA 
regulations.  If  the  requirements  are  met. 
the  Service  will  sign  the  proposed  SHA 
and  issue  an  enhancement  of  survival 
permit  under  section  10(a)(1)(A)  of  the 
Act  to  the  Applicant  for  take  of  the  El 
Segundo  blue  butterfly  incidental  to 
otherwise  lawful  activities  of  the 
project.  The  Service  will  not  make  a 
final  decision  until  after  the  end  of  the 
30-day  comment  period  and  will  fully 


consider  all  comments  received  during 
the  comment  period. 

Dated:  February  5,  2003.  • 
David  G.  Paullin, 

Acting  Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  03-3549  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ  020-03-1 430-EU;  AZA-31744R)1 

Termination  of  Segregation,  Opening 
Order;  Arizona 

AGENCY:  Bureau  of  Land  Management, . 

Interior. 

ACTION:  Notice. 


summary:  This  notice  cancels  and 
terminates  the  segregative  effect  of  a 
proposed  land  exchange  of  16,929.85 
acres.  The  land  will  be  opened  to 
location  and  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
EFFECTIVE  DATE:  March  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  ELM  Phoenix  Field  Office, 
21605  North  7th  Avenue,  Phoenix, 
Arizona  85027.  623-580-5500. 
SUPPLEMENTARY  INFORMATION:  A 
Decision  was  issued  on  May  16,  2001, 
which  segregated  the  land  described 
therein  from  location  and  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights  for  a  five-year  period.  The  Bureau 
of  Land  Management  has  determined 
that  the  proposed  land  exchange  of  the 
following  described  lands  will  not  be 
needed  and  has  been  canceled. 
Gila  and  Salt  River  Meridian.  Arizona 

T.  12  N.,  R.  1  E. 

Sees.  3, 10. 11.  24  and  28  (Portions  of). 
•  T.  12  N.,  R.  2  E. 

Sees.  3,  4,  5,  8,  9,  10. 15, 19,,  20.  21.  28, 
29.  30.  31,  32  and  33  (Portions  of). 
T.  13  N.,  R.  1  E. 

Sees.  27,  28.  32.  33  and  34  (Portions  of). 
T.  13  N..  R.  2  E. 

Sees.  6,  7.  17,  18,  19,  20.  29,  30,  31  and 
32  (Portions  of). 
T.  14  N.,  R.  2  E. 

Sees.  30  and  31  (Portions  of). 

Above  described  property  aggregates 
approximately  16,929.85  acres  in  Yavapai 
County. 

At  9  a.m.  on  March  17.  2003  the  land 
will  be  opened  to  the  operation  of  the 
general  land  laws  and  to  location  and 
entry  under  the  United  States  mining 


laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record.  . 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation. 
Including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts.  All  valid  applications 
under  any  other  general  land  laws 
received  at  or  prior  to  9  a.m.  on  March 
17,  2003  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Kathryn  E.  Pedrick, 

Acting  Field  Manager,  Phoenix  Field  Office. 
IFR  Doc.  03-3551  Filed  2-12-03;  8:45  am) 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK^32-1430-ET;  AA-828571 

Public  Land  Order  No.  7555; 
Withdrawal  of  National  Forest  System 
Land  for  the  Russian  River  and  Upper 
Russian  Lake  Recreation  Corridor; 
Alaska 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws 
approximately  2.998  acres  of  National   . 
Forest  System  land  from  location  and 
entry  under  the  United  States  mining 
laws  for  a  period  of  20  years  to  protect 
the  Russian  River  and  Upper  Russian 
Lake  Recreation  Corridor.  The  land  will 
remain  open  such  uses  as  may  by  law 
be  made  of  National  Forest- System 
lands,  and  all  public  uses  consistent 
with  the  recreational  utilization  and 
protection  of  the  Russian  River 
watershed. 

effective  date:  February  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robbie  J.  Havens,  Biueau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue.  No.  13.  Anchorage. 
Alaska  99513-7599,  907-271-5477. 
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Order 

Byj^irtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  L.and  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.2 
(1994))  to  protect  the  Russian  River  and 
Upper  Russian  Lake  Recreation 
Corridor: 

Seward  Meridian  * 

Chugach  National  Forest 

T.  :i  N..  K.  4  W.,  unsurveyefi. 
Sec.  4,  N'/^i  lying  east  of  fiirest  boundary. 

and  SE'/j  lying  east  of  forest  boundary: 
Sec.  9.  Nli' -I  lying  east  of  forest  boundary: 
Set:.  10.  N'  J  lying  north  of  forest  boundary; 
Sec.  11,  that  portion  lying  north  of  forest 

boundary,  excluding  the  NVaNE'A: 
Sec.  12,  S'/l:  lying  northeast  of  the  forest 

boundary: 
Se<:.  13,  N'/j  lying  north  of  the  ordinary 

high  water  mark  along  the  northeast 

shore  of  Upper  Russian  Lake. 
T.  4  N..  R.  4  W.,  unsurveyod. 
Sec.  9.  SE'/iNE'/4  and  EV-SEV*: 
.    Sec.  Hi.  SW'/..NVVV4  and  VVViiSW/.: 
Sec.  10,  E'-NE'/4andSE'A; 
Sec.  21.  VV'.EVl',  S'/;;NVV'/4  lying  east  of 

forest  boundary,  and  SW'a  lying  east  of 

forest  bounrlary: 
Sec.  28.  VV  LfE'/j  and  W'/;:  lying  ea.sl  of 

forest  boundary: 
Sec.  29,  E'/j  lying  east  of  forest  boundary: 
Sec.  32,  NE'/t  lying  east  of  forest  boimdary: 
Sec:.  33,  WV-E"--  and  VV'/-  lying  east  of 

fore.st  boundary. 
The  area  described  contains  approximately 
2,998  acres. 

'  2,  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
tease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0(1994),  the 
Secretary  determines  the  withdrawal 
shall  be  extended. 

Dated:  January  29,  2003, 
Rebecca  W.  Watson, 

Assistant  Secivtary — Land  and  Minerals 

Management. 

[FR  Doc.  03-3552  Filed  2-12-03;  8:45  am] 

BILLING  CO0€  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-78566J 

Public  Land  Order  No.  7552; 
Withdrawal  of  National  Forest  System 
Lands  for  the  Trial,  Washington,  and 
Lost  Lake  Dams.  Bonneville  Unit, 
Central  Utah  Project;  Utah  . 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws  268.40 
acres  of  National  Forest  System  lands 
from  location  and  entr>'  under  the 
United  States  mining  laws,  for  a  period 
of  50  years,  foi'  protection,  operation 
and  maintenance  of  the  Bureau  of 
Reclamation's  Trial,  Washington,  and 
Lost  Lake  Dams  in  the  Upper  Provo 
River  component  of  the  Bonneville  Unit 
of  the  Central  Utah  Project. 

EFFECTIVE  DATE:  February  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krueger,  Bureau  of  Reclamation, 
Provo  Area  Office,  302  East  1860  South, 
Provo,  Utah  84606-7317:  801-379- 
1083. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws,  30  U.S.C. 
Ch.  2  (1994),  to  protect  the  Bureau  of 
Reclamation's  Trial.  Washington,  and 
Lost  Lake  Dams  in  the  Upper  Provo 
River  component  of  the  Bonneville  Unit 
of  the  Central  Utah  Project: 

Salt  Lake  Meridian 

Wasatch  National  Forest 

T.  2S..  R.  9E.. 

Sec.  4.  SWANVV'/tSW'/.  and 

NWV4SWV4SW'/.: 
Sec.  5.  lot  4.  SEV4SW'/4NEV4. 

SW V4SE 'ANE  V4.  N  V:;NW V4S W 'ANW V4 . 

NWVzNE'/4SEV4,  SE'aNE'ASE'a, 

EV^NWV4SE'/4,  and  NV::SEV4SEV4: 
Sec.  6,  lot  l,SWV4NE'/ii, 

NV2NEV4SEV4NEV4.  and  NV:iNWV4SE'/4: 

Excepting  therefrom  a  cabin  lot  situated  in 
the  NEV4  of  sec.  6,  being  more  particularly 
described  as  follows: 

Beginning  at  a  point,  which  lies  North, 
4,460  feet  and  West,  366  feet  from  the 
Southeast  Corner  of  said  Section  6:  thence 
West.  134  feet:  thence  North,  163  feel;  thence 
East.  132  feet:  thence  along  the  high  water 
line  of  Trial  Lake,  South  02''26'45'  West. 
54.60  feet;  thence  South  09°20'17"  East,  34.14 


feet:  thence  South  09°45'06''  East,  36.13  feet; 
thence  South  21°48'53''  West.  31.75  feet; 
thence  South  24°15'26"  East.  10.66  feet;  to 
the  point  of  beginning.  Containing  0.50  acre, 
more  or  less. 

The  areas  described  aggregate  268.40  acres 
in  Summit  County. 

2.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policv  and  Management  Act  of 
1976,  43  U"S,C,  1714(f)  (1994),  the 
Secretary'  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  laiuiary  9,  2003. 
Rebecca  \y.  Vt'atson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

IFR  Doc.  03-3.=>G6  Filed  2-12-03;  8:45  am) 

BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-487] 

In  the  Matter  of  Certain  Agricultural 
Vehicles  and  Components  thereof; 
Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  US. 
International  Trade  Commission  on 
January'  8,  2003,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S:C.  1337,  on  behalf  of  Deere  & 
Company  of  Moline,  Illinois.  Letters 
supplementing  the  complaint  were  filed 
on  January  27  and  28,  2003.  The 
complaint  as  supplemented  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  agricultural  vehicles  and 
components  thereof  by  reason  of 
inhingement  and  dilution  of  U.S. 
Registered  Trademark  Nos.  1,254,339, 
1,502,103.  1.503.576.  and  91.860.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsections  (a)(1)(A)  and 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  general  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 


therein,  are  available  for  inspection 
diuing  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
(202)  205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  (202)  205- 
2000.  General  information  concerning 
the  Commission  may  also  be  obtained 
by  accessing  its  internet  server  at  http:/ 
/www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  Electronic  Document 
Information  System  (EDIS)  at  https:// 
edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Lloyd,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-2576. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
February  6,  2003,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  Whether  there  is  a  violation  of 
subsection  (a)(1)(C)  of  section  33-7  in  the 
importation  into  the  United  States,  the  , 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  agricultiual  vehicles  or 
components  thereof  by  reason  of 
infringement  of  U.S.  Registered 
Trademark  No.  1.254,339,  1,502.103. 
1,503,576,  or  91,860,  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337;  and 

(b)  Whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  agricultiu-al  vehicles  or 
components  thereof  by  reason  of 
dilution  of  U.S.  Registered  Trademark 
No.  1,254,339,  1,502,103,  or  1.503,576, 
the  threat  or  effect  of  which  is  to  destroy 
or  substantially  injure  an  industry  in  the 
United  States. 


(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  follov\ring 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
Deere  &  Company,  One  John  Deere 

Place,  Moline,  Illinois  61250. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Jiangsu  Yueda  Co.  Ltd.,  71  Renmin  Road 

Central,  Yangcheng  City,  Jiangsu 
Province,  China  224002 
Dongfeng  Agricultural  Machinery 
Group,  No.  10  Xinye  Road, 

Changzhou,  Jiangsu  Province,  China 

213012 
Jiangling  Tractor  Co.,  509  Northern 

Yingbing  Avenue,  Nanchang  City, 

Jiangxi  Province,  China  330001 
Agra-hifocentrum-Benelux,  Postbus  49, 

5110  AA  Baarle-Nassau,  The 

Netherlands 
Agrideal,  Chemin  des  Perrines,  3550 

Vitre,  France 
Emtetechnik  Franz  Becker,  Naendorf  6, 

Metelen  48629,  Germany 
Agracat,  Inc.,  57  E.  Main  St., 

Farmington,  Arkansas  72730 
Bolton  Power  Equipment,  39  Whitcomb 

Road,  Bolton,  MA  01740 
Bourdeau  Bros.,  Inc.,  590  Mason  Road, 

Champlain,  NY  12919-4855 
China  America  Imports,  33898  Adler 

Lane.  Creswell,  OR  97426 
Co-Ag  LLC.  894  County  Road,  Theresa, 

WI  53091 
Crossroads  Technologies  International, 

815  Bedford  St.,  Chesapeake,  VA 

23322 
Dale  Ilgen  Enterprises,  W.  6897  Firelane 

4,  Menasha,  WI  54952 
Davey-Joans  Tractor  &  Chopper 

Supermarket,  980  SR  13  Box  173, 

Williamstown,  NY  13493 
Fitzpatrick  Farms,  12210  Stone  Road, 

Fowler,  MI  48835 
J  &  T  Farms,  370  Spring  Grove  Road, 

Ephrata,  PA  17522 
Lenar  Equipment,  LLC,  3261  Northeast 

Alexander  Lane,  Albany,  OR  97321 
OK  Enterprises,  55617  County  Road  13, 

Moimtain  Lake,  MN  56159 
Pacific  Avenue  Equipment,  1015  Pacific 

Avenue,  Yakima,  WA  98901 
SamTrac  Tractor  and  Equipment,  3199 

Plummers  Lane,  No.  13,  Chico,  CA 
.     95973 
Stanley  Farms,  3821  County  Hwy  H. 

Stanley,  WI  54768 
Sunova  Implement  Co.,  196fr79  19th 

Line  RR.#1,  Lakeside,  Ontario,  Canada 

NOM  2G0 
Task  Master  Equipment  LLC/Tractors 
Etc.,  83969  N.  Pacific  Highway  99, 
Creswell.  OR  97426 


Workhorse  Tractors,  36616  N.  27th 

Ave.,  Phoenix,  AZ  85806 

(c)  David  O.  Lloyd,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Conunission,  500  E 
Street,  SW.,  Room  401,  Washinjgton.  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and ' 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210  13(a),  such 
responses  w\ll  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extension*  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
compleunt  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the   ^ 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further  - 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

By  order  of  the  Commission. 

Issued:  February  7.  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-3567  Filed  2-12-03:  8:45  am) 

BILLING  CODE  702IMI2-P 


DEPARTMENT  OF  JUSTICE 

National  Drug  intelMgence  Center     . 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

■ACTION:  30-day  notice  of  information 
collection  under  review;  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  national  drug  threat  siuvey. 


The  United  States  Department  of 
Justice,  National  Drug  Intelligence 
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Center  has  submitted  the  following 
request  for  a  reinstatement  with  change 
of  a  previously  approved  information 
collection  to  the  Office  of  Management 
and  Budget  ("OMB")  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  reinstatement  with  change  of 
the  information  collection  is  published 
to  obtain  conunents  from  the  public  and 
affected  agencies. 

The  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  6,  2002,  Volume 
67,  Number  235,  Page  72701,  allowing 
for  a  60-day  comment  period. 

The  purpose  of  this  nbtice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  March  17,  2003.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

If  you  have  any  comments,  especially 
on  the  estimated  public  burden  or 
associated  response  time,  or 
suggestions,  or  need  a  copy  of  4he 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 

Written  comments  2md  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
{e.g.,  permitting  electronic  submission 
of  responses). 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  appft>val  has  expired. 

(2)  Title  of  the  Form/Collection: 
National  Drug  Threat  Survey. 


(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  NDIC  Form  #A-34c.  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Federal,  State  and  Local  law 
enforcement  agencies.  Abstract:  This 
survey  is  a  critical  component  of  the 
National  Drug  Threat  Assessment.  It 
provides  direct  access  to  detailed  drug 
offense  data  from  state  and  local  law 
enforcement  agencies. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately  3500 
respondents  who  will  each  require  an 
average  of  30  minutes  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  1750  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division,  601 
D  Street,  NW.,  Washington,  DC  20004. 

Dated:  February  10.  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  U.S. 
Department  of  Justice. 
[FR  Doc.  03-3564  Filed  2-12-03;  8:45  am] 

BILUNG  CODE  4410-OC-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environment  Response,  Compensation 
and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  U.S.C.  50.7,  and  in 
accordance  with  Section  122(d)(2)  of 
CERCLA,  42  U.S.C.  9622(d)(2).  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  ARCO,  et  al.. 
Civil  Action  No.  03-0180,  was  lodged 
on  January,  31,  2003,  with  the  United 
States  District  Court  for  the  Western 
District  of  Louisiana. 

In  this  action  the  United  States  sought " 
the  recovery  of  its  response  costs  that 
were  incurred  by  the  United  States 
Environmental  Protection  Agency  in 
response  to  releases  or  threatened 
releases  of  hazardous  substances  from 
the  Gulf  Coast  Vacuum  Services  Site 
located  3.5  miles  southwest  of 
Abbeville,  Vermillion  Parish,  Louisiana. 
The  Consent  Decree  settles  an  action 
brought  under  Section  107  of  the 
Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607.  The 
Consent  Decree  provides  that  ARCO,  et 
al..  will  pay  the  United  States  $523,970 
dollars  for  response  costs  inciured  in 
conducting  a  removal  action  at  the  Gulf 
Coast  Vacuum  Services  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiu-ces  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  ARCO, 
et  al.,D.].  Ref.  #90-11-2-506/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Louisiana,  800  Lafayette  Street,  Suite 
2200,  Lafayette,  Louisiana  70501;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas.  During  the  pubic 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.  O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611,  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
S8.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  U.S.  Treasiuy. 

Tom  Mariani, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  03-3520  Filed  2-12-03;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  17,  2003,  a 
proposed  Consent  Decree  in  United 
States  V.  Arizona  Department  of 
Transportation,  et  al.,  Civil  Action 
Number  03-CV-128,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Arizona. 

In  this  action  the  United  States  sought 
injunctive  relief  and  civil  penalties 
under  Scions  112  and  113  of  the  Clean 
Air  Act,  42  U.S.C.  7412  and  7413.  and 
the  National  Emission  Standards  for 


Hazardous  Air  Pollutants  for  Asbestos 
("NESHAP"),  40  CFR  part  61,  subpart 
M,  against  the  Arizona  Department  of 
Transportation,  Cornerstone  Properties, 
Inc.,  Mel  Price  Associates,  Breinholt 
Contracting  Co.,  Inc.,  and  Granite 
Construction  Co.  The  claims  arise  out  of 
demolition  activities  in  1998  at  four 
facilities  located  in  Mohave  County, 
Arizona.  The  proposed  Decree  provides 
that  the  defendants  will  pay  a  $115,000 
penalty,  comply  with  the  Clean  Air  Act 
and  the  asbestos  NESHAP  in  all  future 
demolition  and/or  renovation 
operations,  amend  their  standard 
contracts  to  provide  for  and  require 
compliance  with  the  NESHAP,  and 
provide  training. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney, General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Arizona  Department  of 
Transportation,  et  al.,  DOJ  Ref.  #  90-5- 
2-1-06520. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Arizona,  U.S. 
Courthouse,  230  N.  First  Ave.,  Phoenix, 
AZ  85025,  and  at  U.S.  EPA  Region  IX, 
Office  of  Regional  Coimsel,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
.   Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy 
from  the  Consent  Decree  Library,  please 
enclose  a  check  in  the  amoimt  of  $5.25 
(25  cents  per  page  reproductidn  cost) 
payable  to  the  U.S.  Treasiuy. 

EUen  Mahan, 

Assistant  Chief  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-3521  Filed  2-12-03;  8:45  am] 

BIUINQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  ttte 
Comprehensive  Environmental 
Response,  Compensaftion  and  Liability 
Act  and  the  Resource  Conservation 
Recovery  Act 

In  accordance  with  Departmental 
Policy,  28  U.S.C.  50.7,  notice  is  hereby 
given  that  on  February  3,  2003,  a 
proposed  consent  decree  in  United 
States  v.  Charles  George  Trucking 


Company,  Inc.,  et.  al.,  Civil  Action  No. 
85-2463-WD,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts. 

In  this  action  the  United  States  sought 
cost  recovery  and  natiual  resoiuce 
damages  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA")  and  the 
Resoiux:e  Conservation  Recovery  Act 
("RCRA ')  against  Charles  George,  Sr., 
Dorothy  George  and  the  Charles  George 
Land  Reclamation  Trust  (collectively, 
the  "settling  defendants")  and  other 
defendants  (who  have  settled  under 
prior  agreements)  with  respect  to  the 
Charles  George  Land  Reclamation  Trust 
Superfund  Site  in  Tynsborough, 
Massachusetts.  Under  the  terms  of  the 
proposed  settlement,  the  settling 
defendants  will  pay  up  to  $3.8  million 
to  reimburse  the  United  States  and  the 
Commonwealth  of  Massachusetts  for 
costs  incurred  at  the  Site.  In  addition,  to 
resolve  the  governments'  claims  of 
natural  resource  damages  at  the  Site,  the 
settUng  defendants  will  impose  a 
conservation  restriction  on 
approximately  15  acres  of  undeveloped 
land  in  Tynsborough,  Massachusetts. 
This  settlement  is  the  third  and  final 
settlement  entered  into  by  the  United 
States  concerning  response  costs  at  this 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natiu-al  Resources  Division,  P.O.  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  D.C.  20044-7611,  and 
should  refer  to  United  States  v.  Charles 
George  Trucking  Company,  et.  al.,  D.J. 
Ref.  90-11-3-91.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d). 

The  Consent  Decree  may  be  exanuned 
at  the  Office  of  the  United  States 
Attorney,  1  Coiulhouse  Way,  Suite 
9200,  Boston,  Massachusetts  02210,  and 
at  U.S.  EPA  Region  I,  One  Congress 
Street— Suite  1100,  Boston, 
Massachusetts  02114.  A  copy  of  the 
consent  decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611,  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202) 514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $14.25  (25  cents 


per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Ronald  GJuck, 

Assistant  Chief  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-3522  Filed  2-12-03;  8:45  am) 

BILUNG  COOe  4419-15-11 


>. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  January 
27,  2003,  a  proposed  consent  decree  in 
United  States  v.  Del  Webb  Communities, 
Inc.,  No.  CV-S-03-0096-LDG-LRL.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Nevada. 

The  Consent  Decree  resolves  claims 
brought  in  a  complaint  filed 
concurrently  with  the  lodging  of  the 
Consent  Decree.  The  complaint  alleges 
that  defendant  Del  Webb  Communities, 
Inc.  failed  to  comply  with  Clean  Air  Act 
requirements  to  control  fugitive  dust  at 
construction  projects  in  Clark  County, 

Nevada. 

Under  the  proposed  Consent  Decree, 
Del  Webb  will  pay  a  $50,000  civil 
penalty,  hi  addition,  Del  Webb  will 
commit  to  injunctive  relief  requiring 
that  it  implement  necefesary  work 
practices  to  control  dust  emissions  in 
the  future  and  provide  training  in  such 
practices  to  its  employees. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Del  Webb  Communities,  Inc., 
D.J.  Ref.  No.  90-5-2-1-07313. 

The  consent  decree  may  be  examined 
at  the  offices  of  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  and  at  the  Office  of  the 
United  States  Attorney,  District  of 
Nevada,  333  Las  Vegas  Blvd.  So.,  #5000, 
Las  Vegas,  Nevada  89101  (refer  to  NSAO 
No.:  2OOOVO0330).  During  the  public 
comment  period,  the  consent  decree 
may  be  examined  on  the  following 
Department  of  Justice  Web  site:  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Ubrary,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC. 
20044-7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by  e- 
mailing  or  faxing  a  request  to  Tonia 
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Fleetwood  [tonia.fleetwood@usdoi.gov), 
fax  no.  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Ellen  M.  Mahan,  . 

Assistant  Chief.  Environment  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  03-3523  Filed  2-12-03;  8:45  am) 

BtLUNG  CODE  4410-1S-« 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  TolMcco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection;  Federal 
Firearms  Licensee  Firearms  Inventory 
Theft/Loss  Report. 

The  Department  of  Justice  (DOJ). 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  April  14,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnunent  with 
instructions  or  additional  information, 
please  contact  Ben  Hayes,  National 
Tracing  Center,  244  Needy  Road, 
Martinsburg,  WV  25401. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

[2]  Title  of  the  Form/Collection:     ' 
Federal  Firearms  Licensee  Firearms 
Inventory  Theft/Loss  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  Number:  ATF  F 
3310.11,  Biueau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  Business  or  other 
for-profit.  Abstract:  Authorization  of 
this  form  is  requested  as  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  requires  Federal  firearms  licensees 
to  report  to  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  and 
to  the  appropriate  local  authorities  any 
theft  or  loss  of  a  firearm  ft'om  the 
licensee's  inventory  or  collection, 
within  a  specific  time  frame  after  the 
theft  or  loss  is  discovered. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  4,000 
respondents  will  complete  a  24  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hoius  for  this  information 
collection  is  estimated  to  be  1.600  ' 
hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  February  10,  2003. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

|FR  Doc.  03-3563  Filed  2-12-03;  8:45  am] 

BILLING  CODE  4410-FB-M 


DEPARTMENT  OF  LABOR 

Employment  &  Training  Administration 

Office  of  Policy  Development 
Evaluation  and  Research;  Call  for 
Papers;  Biennial  National  Research 
Conference  on  "Workforce  Investment 
Issues  in  the  United  States"; 
Washington,  DC  June  4-5, 2003 

Summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
U.S.  Department  of  Labor  (DOL)  is  the 
federal  government  agency  responsible 
tor  implementing  a  national  workforce 
investment  and  security  system  that 
enables  workers  and  employers  to 
compete  and  succeed  in  an  ever- 
changing  economy.  This  task  is 
accomplished  through  the  provision  of 
world  class  labor  market  information, 
labor  exchange  services,  job  search 
assistance,  training,  and  unemployment 
insurance  benefits.  These  programs 
assist  in  the  management  of  the  risks 
associated  with  unemployment, 
declining  income  and  skill  shortages. 
They  help  workers  in  their  search  for 
work  and  their  efforts  to  upgrade  their 
human  capital.  They  help  employers 
find  new  employees  who  meet  their 
skill  requirements  and  upgrade  the 
skills  of  their  incumbent  workers. 

In  1998,  the  Workforce  Investment 
Act,  the  nation's  most  comprehensive 
effort  at  streamlining  and  transforming 
public  employment,  job  training  and 
education  programs  and  agencies  into  a 
system  that  meets  the  skill  needs  of 
today's  economy,  was  passed.  The 
implementation  of  the  Workforce 
Investment  Act  (WIA)  of- 1998  combines 
a  variety  of  workforce  development 
programs  and  initiatives  under  one 
umbrella — the  One-Stop  System — to 
effectively  serve  the  needs  of  job- 
seekers,  workers  and  employers  in  the 
changing  workforce  development 
environment  at  the  onset  of  the  21st 
century  economy. 

Under  the  provisions  of  the  WIA,  the 
Secretary  of  Labor  is  required  every  two 
years  to  prepare  a  five-year  research 
plan  for  research,  pilot  and 
demonstration  initiatives.  This  research 
plan  reflects  a  strategic  vision  for 
research  efforts  based  upon  input  from 
stakeholders  in  employment  and 
training  research,  a  review  of  recent 
efforts,  an  identification  of  areas  where 
futtue  research  may  be  needed,  and  a   - 
review  of  possible  research 
methodologies. 

In  light  of  major  changes  in  the 
macro-economy  that  have  taken  place  in 
the  areas  of  technological 
transformation,  increasing  globalization 
and  changing  demographics  over  the 
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recent  years,  and  the  resulting  effects  of 
rising  workforce  insecurity,  the 
Employment  and  Training 
Administration  will  hold  its  second 
national  research  conference  since  the 
enactment  of  WIA.  The  conference  will 
focus  on  issues  related  to  trends, 
challenges  and  impacts  of  the  macro- 
economy  to  workforce  investment,      ^ 
significance  of  recent  changes  in 
workforce  investment,  workforce 
competitiveness  in  the  global  economy, 
changing  business  requirements, 
workforce  security  in  our  new  economy, 
and  major  policy  options  to  increase 
productivity  by  meeting  the  skill  needs 
of  business  aqd  promoting  economic 
opportunities  for  the  United  States 
workforce.  A  plenary  session  is  planned 
to  discuss  the  soon-to-be  published 
2002-2007  plan  and  lay  the  groundwork 
for  the  2004-2009  research  plan. 

This  is  a  call  for  empirical/non- 
empirical  papers  related  to  workforce 
investment  issues.  ETA  is  seeking 
recently  completed  papers  and  papers 
that  will  be  completed  prior  to  the 
conference.  We  encourage  contributions 
by  researchers  from  academia,  state  or 
local  agencies,  business  organizations, 
labor  associations,  research  consulting 
firms  and  other  relevant  organizations. 
Possible  topics  may  include,  but  are  not 

limited  to: 

•  Workforce  Investment  Act  (program 
implementation  and  administration  of 
adult,  dislocated  worker  and  youtlr 
programs;  issues  relating  to  WIA 

reauthorization). 

•  Skills  Requirements  of  Employers 

(skills  needed  by  employers  in 
particular  sectors  and  industries,  the 
effect  of  new  technologies,  including  the 
internet  and  e-commerce,  on  skill  needs 

of  employers). 

•  Cnanges  in  the  Structure  and 
Organization  of  Work  (changes  in  tenure 
and  the  rise  of  contingent  work 
arrangementis). 

•  Effect  of  Contingent  Work  on  Hiring 
Practices  (the  effect  of  hiring  practices 
of  employers  and  the  job  search 
behavior  of  individuals). 

•  Role  of  Intermediaries  in  the  Labor 
Market  (whether  intermediaries  offer 
new  approaches  and  techniques  that  can 
be  adapted  by  the  public-sector 
employment  and  training  community). 

•  Adaptability  of  the  Unemployment 
Insurance  Program  to  an  evolving  U.S. 
economy,  (program  administration, 
coverage,  eligibility,  benefit  adequacy, 
benefit  dilation,  recipiency,  benefit 
financing,  economic  stabilization, 
special  populations  and  changing  work 
patterns). 

•  Changes  in  Wages  and 
Compensation  (effect  of  education  on 
workers'  earnings). 


•  Wages  and  Compensation  Trends 
(recent  trends  in  the  receipt  of  benefits, 
including  health  insiu-ance  and 
retirement  benefits)  Interventions 
(employment  and  training  intervention 
responses  to  wage  and  compensation 
trends). 

•  Impact  of  technology,  Internet  and 
Labor  Market  Information  on  labor 
exchange  processes. 

•  Education — ^Workforce  Training 
Continuum  (appropriate  roles  of  public 
K-12  and  higher  education  integrated 
with  Workforce  Investment  System). 

Time  and  Place:  The  conference  will 
be  held  from  1  p.m.  to  5  p.m.  on  Jime 
4,  2003  and  from  9  a.m.  to  4:30  p.  m. 
on  June  5,  2003  at  the  Holiday  Inn, 
Capital  Hill,  550  C  Street,  SW., 
Washington,  DC  20024. 

Subniission  of  Papers:  All  papers 
submitted  wilhbe  reviewed  by  a  panel 
of  DOL  experts  in  the  workforce 
development  arena  and  presenters  will 
be  notified  if  their  papers  are  selected. 
Papers  reporting  on  research  and 
development,  evaluation  studies,  pilot 
efforts,  or  applied  practices  are 
encoiuaged.  Selected  papers  selected  for 
the  conference  will  be  published  as  part 
of  the  ETA  Occasional  Paper  Series. 
Travel  and  acconunodation  for  invited 
presenters  wdll  be  paid  by  the 
Employment  and  Training 
Administration.  If  interested,  please 
submit  your  paper  and  abstract  if 
possible  in  hard  copy  and  diskette/CD 
(Word)  by  March  1,  2003.  Papers  should 
be  doubled-spaced  and  single  sided. 
You  wall  be  notified  by  April  4,  2003, 
if  yoiu-  paper  is  selected;  you  will  have 
to  confirm  your  attendance  by  April  15, 
2001.  Please  send  your  papers  and 
abstract  to  the  logistical  contractor  for 
this  contract,  HMA  Associates,  Inc., 
1680  Wisconsin  Avenue,  NW.,  2nd 
Floor,  Washington,  DC,  20007,  Attn: 
-Peggie  Edwards- Jefferies.  She  may  be 
reached  at  202-342-8258.  We  also 
encourage  submitting  abstracts  for 
papers  that  have  not  yet  been 
completed,  but  will  be  completed  before 
the  deadline  for  submission  of  papers. 

Public  Participation:  This  Conference 
is  open  to  the  public;  there  is  no 
registration  fee.  For  registration 
information,  please  send  name,  address, 
e-mail  address,  affiliation,  and 
telephone  munber  to  H.M.A  Associates, 
Inc.,  1680  Wisconsin  Avenue,  NW.,  2nd 
Floor,  Washington,  DC,  20007.  Attn: 
Peggie  Edwards-Jefferies  or  email  them 
to  hmaassociates.com. 


Signed  at  Washington,  DC,  this  5th  day  of 
February. 
Gerard  F.  Fiala, 

Administrator,  Office  of  Policy  Development, 
Evaluation  and  Research. 
[FR  Doc.  03-3559  Filed  2-12-03;  8:45  am] 
BILUNG  CODE  4S1&-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  29  CFR  part  825, 
The  Family  and  Medical  Leave  Act  of 
1993.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
April  14,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451,  E-mail 
hbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  E-mail). 
SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Family  and  Medical  Leave  Act  of 
1993  (FMLA),  Public  Uw  103.3,  107 
Stat.  6.  29  U.S.C.  2601,  which  became 
effective  on  August  5, 1993.  requires 
private  sector  employers  of  50  or  more 
employees,  and  public  agencies  to 
provide  up  to  13  weeks  of  unpaid,  job- 
protected  leave  during  any '12-month 
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period  to  "eligible"  employees  for 
certain  family  and  medical  reasons. 
Leave  must  be  granted  to  "eligible" 
employees  because  of  the  birth  of  a 
child  and  to  care  for  the  newborn  child, 
because  of  the  placement  of  a  child  with 
the  employee  for  adoption  or  foster  care, 
because  the  employee  is  needed  to  care 
for  a  family  member  (child,  spouse,  or 
parent)  with  a  serious  health  condition, 
or  because  the  employee's  own  serious 
health  condition  makes  the  employee 
unable  to  perform  any  of  the  essential 
function  of  his  or  her  job.  This 
information  collection  contains 
recordkeeping  and  notification 
requirements  associated  with  the  Act 
and  regulations.  Implementing 
regulations  are  found  at  29  CFR  Part 
825.  Two  optional  forms  are  included  in 
this  information  collection  request.  The 
WH-380,  Certification  of  Health  Care 
Provider,  may  be  used  to  certify  a 
serious  health  condition  under  FMLA. 
The  WH-381,  Employer  Response  to 
Employee  Request  for  Family  or 
Medical  Leave  may  be  used  by  an 
employer  to  respond  to  a  leave  request 
under  FMLA.  Both  forms  are  third-party 
notifications  and  are  sent  to  the 
employee;  they  are  not  submitted  to  the 
Department  of  Labor.  This  information 
collection  is  currently  approved  for  use 
through  July  31,2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  conunents 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to 
ensure  that  both  employers  and 
employees  are  aware  of  and  can  exercise 


their  rights  and  meet  their  respective 
obligations  under  FMLA,  and  in  order 
for  the  Department  of  Labor  to  carry  out 
its  statutory  obligation  under  FMLA  to 
investigate  and  ensure  employer 
compliance  have  been  met.  Since  OMB 
extended  the  expiration  dates  of  the 
forms  in  July  2002,  the  Department  has 
initiated  a  review  of  FMLA's 
implementing  regulations  to  address 
issues  raised  by  the  U.S.  Supreme  Court 
in  Ragsdale  v.  Wolverine  Worid  Wide, 
Inc.,  122  S.  CT  1155  (2002),  and 
decisions  of  other  coiuls. 

The  Department  expects  to  revise 
Forms  WH-380  and  WH-381,  and  these 
forms  also  may  need  to  reflect  changes 
that  may  be  proposed  to  the  FMLA 
regulations.  The  Department  is 
requesting  a  one-year  extension  on  the 
expiration  date  to  the  ICR.  There  is  no 
change  in  the  substance  or  method  of 
collection  since  the  last  OMB  approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  29  CFR  Part  825,  The  Family 
and  Medical  Leave  Act  of  1993. 

OMB  Number:  1215-0181. 

Agency  Number:  WH-380,  WH-381 . 

Affected  Public:  Individuals  or 
household.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Government. 

Total  Respondents:  6.655  million. 

Total  Responses:  15.056  million. 

Tjine  per  Response:  1  to  20  minutes. 

Frequency:  Oh  Occasion 
(Recordkeeping,  Third-Party 
Disclosure). 

Estimated  Total  Burden  Hours: 
1,210,654. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated.  February  6,  2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
(FR  Doc.  03-3558  Filed  2-12-03;  8:45  am) 
BILUNQ  COOe  4S10-27-P 


DEPARTMErfT  OF  LABOR 

J 

Office  of  Federaf  Contract  Compliance 
Programs 

Notice  of  Determent 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 

action:  Notice  of  debarment:  BFI  Waste 
Services,  L.L.C.'s  260  West  Dickman 
Street,  Baltimore,  facility  (Division  #50). 

summary:  This  notice  advises  of  the 
debarment  of  BFI  Waste  Services, 
L.L.C.'s  260  West  Dickman  Street, 
Baltimore,  Maryland  Facility  (Division 
#50),  (hereinafter  "BRl"),  as  an  eligible 
bidder  on  Government  contracts  or 
extensions  or  modifications  of  existing 
contracts.  The  debarment  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  James,  Sr.,  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW.,  Room  C- 
3325,  Washington,  DC  20210  (202-693- 
1062). 

SUPPLEMENTARY  INFORMATION:  On 
January  30,  2003,  the  United  States 
Department  of  Labor's  Administrative 
Law  Judge  Thomas  M.  Burke  approved 
a  Consent  Decree,  pursuant  to  Executive 
Order  11246,  and  its  implementing 
regulations  (41  CFR  parts  60-1  et  seq.). 
Under  the  terms  of  the  Consent  Decree, 
BFI  Waste  Service,  L.L.C.,  its  officers, 
agents,  servants,  employees,  successors, 
divisions,  subsidiaries,  and  persons  in 
active  concert  or  participation  with 
them,,  agrees  not  to  bid  for  or  enter  into 
Government  contracts  for  a  period  of 
one  hundred  eighty  (180)  days  fi-om  the 
effective  date  of  this  Consent  Decree. 
The  debarment  shall  be  lifted  at  the 
conclusion  of  the  one  hundred  eighty 
(180)  day  period,  if  BFI  satisfies  the 
Deputy  Assistant  Secretary  that  it  is  in 
compliance  with  Executive  Order 
11246.  Further,  the  Consent  Decree 
provides  that  during  the  debarment 
period,  on  BFI  Facility  will  enter  into 
any  Government  contracts  and 
subcontracts  that  BFI's  260  West 
Dickman  Street,  Baltimore,  Maryland 
Facility  (Division  #50),  would  have 
otherwise  bid  for  and  entered  into 
during  the  debarment  period. 

Dated:  February  3,  2003,  Washington,  DC. 

Charles  E.  James,  Sr., 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

HLUNO  CODE  4S10-CM-M 


Federal  Register/Vol.  68.  No.  30/Thursday,  February  13,  2003/Notices 


7395 


U.S.  Department  of  Labor 


Otnoe  of  Adminislralive  Law  .kjdges 
800  K  S»Mt.  NW.  Suite  40(Vt4 
Washington.  DC  20001-6002 

(202)093-7300 
(202)  603-7365  (FAX) 


•****♦♦♦♦♦*♦•♦«♦♦**♦***♦♦*♦*************** 

In  the  Matter  of 

OFFICE  OF  FEDERAL  CONTRACT 
COMPLIANCE  PROGRAMS.  UNITED 
STATES  DEPARTMENT  OF  LABOR 
Plaintiff 


Date  Issued:         JAN  30  2003 
Case  NumtJer.  2003-OFC-0002 


V.  ■:;■ 

BFI  WASTE  SYSTEMS  OF  ^: 

NORTH  AMERICA.  INC.  -J 

Defendant  ,      ^ 

••♦•*»**«*******************^************  ■       ., 

ORDER  PURSUANT  TO  CONSENT  DECREE 

This  case  arises  under  Executive  Order  1 1246  (30  Fed.  Reg.  ^2319)  as  amended 
bv  Executive  Order  11375  (32  Fed.  Reg.  14303)  and  Executve  Order  12086  (43  Fed^ 
Rea  46501)  and  the  regulations  Issued  at  41  C.F.R.  Part  60.  On  January  7\  2003.  the 
Department  of  Labor  (DOL)  filed  an  Administrative  Complaint  and  Consent  Decree  in  this 
Office. 

Review  of  th^  Consent  Decree  shows  that  ft  Is  In  compliance  wfth  29  C.F.R.  §18^ 
and  that  ft  faWy  and  adequately  resoles  all  pending  issues  in  this  matter.  Accordingly,  the 
Consent  Decree  is  hereby  APPROVED  and  ADOPTED  m  rts  entirety. 


So  ORDERED. 


Q 


Thomas  M.  Burke 
Associate  Chief  Judge 


TMB/lmr 
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SERVICE  SHEET 


Case  Name: 
Case  Number 
Title: 


BFI  Waste  Systems 

2003-OFC-0002 

Order 


I  certify  that  a  copy  of  the  above  entitled  document  was  sent  to  the  last  known  addresses  of 
the  following  parties  on:        JAN  30  2003    • 


Lytrn  Marie  Rongausf      / 


Solicitor  of  Latx)r 

Room  S2002  FPB 

200  Constitution  Avenue  NW 

Washington.  DC  20210 

Civil  Rights  Division/USDOL 
Room  N2464  FPB 
200  Constitution  Avenue  NW 
Washington,  DC  20210 
Attn:  Sarah  Crawford,  Esq. 

Office  of  Federal  Contract 
Compliance  Programs/US DOL 
Room  C3325  FPB 
200  Constitution  Avenue  NW 
Washington,  DC  20210 

Douglas  White.  Esq. 
Associate  Regional  Solicitor 
US  Department  of  Labor 
1100  Wilson  Boulevard 
22"^  Floor  West 
Arlington.  VA  22209 

Matthew  Halpem,  Esq. 
Jackson  Lewis  LLP 
1000  Woodbury  Road,  Suite  402 
Woodbury,  NY  11797 


Paralegal 

Jo  Lynn  White 
BFI  Waste  Services 
260  West  Dickman  Street 
Baltimore.  MD  21230 


BHima  CODE  4si(Mai-c 
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OfiBce  of  Administrative  Law  Judges; 
Consent  Decree 

This  Consent  Decree  (hereinafter 
"Consent  Decree"  or  "Decree")  is 
entered  into  between  the  Plaintiff. 
United  States  Department  of  Labor. 
Office  of  Federal  Contract  Compliance 
Programs  (hereinafter  "OFCCP"),  and 
Defendant  BFI  Waste  Services,  LLC 
(hereinafter  "BFI"  or  "Defendant"),  in 
resolution  of  the  Administrative 
Complaint  filed  by  OFCCP  pursuant  to 
Executive  Order  11246  (30  FR  12319),  as 
amended  by  Executive  Order  11375  (32 
FR  14303)  and  Executive  Order  12086 
(43  FR  46501)  ("Executive  Order").  The 
Administrative  Complaint  alleged  that 
Defendant  violated  the  terms  of  a 
Conciliation  Agreement  that  was 
executed  by  Defendant  and  OFCCP  and 
that  became  effective  in  March  2000. 

Part  A.  General  Provisions 

1.  The  record  on  the  basis  of  which 
this  Consent  Decree  is  entered  shsdl 
consist  of  the  Complaint  and  the 
Consent  Decree  and  the  attachments 
thereto. 

2.  Attachment  A  of  the  Consent 
Decree  consists  of  the  ConciUation 
Agreement  between  OFCCP  and 
Defendant  which  became  effective  in 
March  2000. 

3.  This  Consent  Decree  shall  not 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge,  and  the 
effective  date  of  the  Decree  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

4.  This  Consent  Decree  shall  be 
binding  upon  Defendant  and  any  and  all 
purchasers,  successors,  assignees,  and/ 
or  transferees,  and  shall  have  the  same 
force  and  effect  as  an  order  made  after 

a  full  hearing. 

5.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 
Decree,  and  any  right  to  challenge  or 
contest  the  obligations  entered  into  in 
accordance  with  the  agreement 
contained  in  this  Decree,  are  waived  by 
the  parties,  except  as  provided 
hereimder. 

6.  Subject  to  the  performance  by 
Defendant  of  all  duties  and  obligations 
contained  in  this  Consent  Decree,  all 
alleged  violations  identified  in  the 
Administrative  Complaint  shall  be 
deemed  fully  resolved.  However, 
nothing  herein  is  intended  to  relieve 
Defendant  from  compliance  with  the 
requirements  of  Executive  Order  11246, 
Section  503  of  the  Rehabilitation  Act, 
the  Vietnam  Era  Veterans'  Readjustment 
and  Assistance  Act,  or  their  regulations, 
nor  to  limit  OFCCP's  right  to  review 
Defendant's  compUance  with  such 
requirements. 


7.  Defendant  agrees  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Consent  Decree,  or 
against  any  person  who  has  provided 
information  or  assistance  in  connection 
with  this  Decree. 

8.  Defendant  denies  that  it  violated 
Executive  Order  11246. 

9.  Defendant  does  not  admit  any 
violation  of  law  or  obligation.  The 
parties  agree  that  this  Consent  Decree  is 
not,  and  may  not  be  used,  as  an 
admission  of  any  violation  by 
Defendant,  or  as  a  basis  for  asserting 
Defendant's  noncompUance  with  any 
labor  and  employment  law,  rules,  or 
regulations,  except  for  any  action 
initiated  pursuant  to  Paragraphs  27  to 
30  of  this  Decree. 

Part  B.  lurisdiction  and  Procedural 
History 

10.  In  its  initial  compliance  review  of 
Defendant  in  November  1999,  OFCCP 
identified  three  violations  of  Executive 
Order  11246. 

11.  In  March  2000.  OFCCP  and 
Defendant  entered  into  a  Conciliation 
Agreement  to  resolve  the  three 
violations.  i 

12.  Defendant  was  obligated  to  correct 
three  alleged  violations  imder  the 
Conciliation  Agreement,  including:  (1) 
Defendant's  failure  to  provide  acciuate 
applicant  flow  data  in  support  of  its 
Affirmative  Action  Program;  (2) 
Defendant's  failure  to  offer  equal 
employment  opportunity  to  an 
applicant.  Ms.  Julie  Aim  Dunlap.  for  a 
position  in  the  office  and  clerical  job 
group;  and  (3)  Defendant's  failure  to 
make  good  faith  efforts  to  develop  and 
execute  an  affirmative  action  plan  to 
recruit  women  for  the  underutilized 
craftworker  and  laborer  job  groups. 

13.  The  Conciliation  Agreement 
obUgated  Defendant  to  provide  two 
annual  reports  to  enable  OFCCP  to 
monitor  the  company's  compliance  with 
the  terms  of  the  Conciliation  Agreement. 
After  Defendant  submitted  the  first  of 
the  two  reports,  OFCCP  determined  that 
Defendant  failed  to  comply  with  two 
provisions  of  the  Conciliation 
Agreement.  Specifically,  OFCCP  found 
that  Defendant  failed  to  (1)  offer  a 
customer  service  position  to  Ms.  Julie 
Ann  Dunlap  with  retroactive  seniority 
and  vesting  status  dating  back  to 
September  8, 1998,  as  well  as  a  check 
for  $32,708.98  in  back  pay  and  interest 
through  December  31, 1999;  and  (2) 
provide  the  specified  recruitment 
sources  with  timely  notice  of  its 
employment  opportunities  in  the 
craftworker  and  laborer  job  groups. 

14.  Defendant  contends  that  it  made 
good  faith  efforts  to  offer  Ms.  Julie  Aim 


Dunlap  employment,  but  that  Ms. 
Dunlap  never  responded. 

Part  C.  Specific  Provisions  '  . 

]oh  Offer  to  Ms.  Julie  Ann  Dunlap 

15.  If  Ms.  Dunlap  executes  and 
returns  the  General  Release  and 
Covenant  Not  to  Sue  described  in 
paragraph  16  below.  Defendant  will   . 
offer  the  next  available  full-time 
customer  service  position  at  its 
Baltimore,  Maryland  facility  to  Ms.  Julie 
Ann  Dunlap  as  set  forth  below.  The 
terms  of  this  job  offer  will  include 
retroactive  seniority  and  vesting  status 
dating  back  to  September  8,  1998.  the 
date  of  Ms.  Dunlap's  original 
application.  The  job  offer  will  be  made 
in  writing  by  certified  mail,  return 
receipt  requested,  and  will  describe  the 
job  title,  rate  of  pay.  job  site,  description 
of  job  benefits,  start  date,  expected 
duration  of  the  job,  and  will  specify  a 
time  period  of  at  least  two  weeks  for  Ms. 
DunlSp  to  respond  to  the  employment 
offer.  The  written  job  offer  will 
explicitly  state  that  it  includes 
retroactive  seniority  and  vesting  status 
dating  back  to  September  8. 1998.  If  Ms. 
Dimlap's  address  is  unknown. 
Defendant  will  make  all  reasonable 
efforts  to  obtain'Ms.  Dunlap's  current 
address.  When  Ms.  Dunlap's  current 
address  is  obtained,  BFI  will  offer  her 
the  next  available  full-time  customer 
service  position.  If  Ms.  Dunlap  does  not 
respond  or  execute  and  retimi  the 
General  Release  and  Covenant  Not  to 
Sue  described  in  paragraph  16  below  to 
"BFI  Waste  Services.  L.L.C.,  at  260  West 
Dickman  Street,  Baltimore,  Maryland 
21230,  Attn:  Bill  Booth,  General 
Manager",  within  (14)  days  of  receiving 
the  offer.  Defendant's  hiring  obligation 
hereunder  shall  cease.  Defendant's 
hiring  obligation  will  also  cease  if  Ms. 
Dimlap  fails  the  drug  screen  or  the 
backgroimd  check  (consisting  of  a  check 
of  criminal  records  and  references). 
Defendant  affirms  that  these  screens  are 
administered  to  all  applicants  for 
customer  service  positions,  and  will  be 
handled  in  a  non-discriminatory 
manner  and  in  accordance  with  policy 
and  procedure.  If  Defendant  determines 
that  the  results  of  Ms.  Dunlap's  drug 
screen  or  background  check  preclude 
her  from  employment,  Defendant  will 
provide  information  and  documentation 
to  OFCCP  demonstrating  that  the  failure 
to  hire  Ms.  Dunlap  is  non- 
discriminatory and  consistent  with 
Defendant's  poUcies  and  practices. 
Defendant  will  provide  the  name,  job 
title,  and  business  telephone  number  of 
each  employee  who  made,  or 
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contributed  to,  the  decision  not  to  hire 
Ms.  Dunlap.  Defendant  agrees  that 
OFCCP  may  review  compliance  with 
this  Paragraph,  and  will  provide  OFCCP 
within  a  reasonable  time  with  ail 
documents  that  are  reasonable  and  are 
requested  by  OFCCP.  Defendant  also 
agrees  that,  upon  reasonable  advance 
notice,  OFCCP  may  come  onsite  at  the 
BFI  260  West  Dickman  Street. 
Baltimore,  Maryland  facility  as  is 
necessary  to  review  compliance  with 
this  Paragraph. 

Monetary  Relief  to  Ms.  Julie  Ann  Dunlap 

16.  Within  10  days  of  the  date  upon 
which  it  receives  a  fully  executed  copy 
of  this  Decree,  Defendant  will  send  Ms. 
Dunlap  by  certified  mail,  return  receipt 
requested  the  letter  contained  in 
Attachment  B,  along  with  a  W-4  form 
and  a  General  Release  and  Covenant  Not 
to  Sue,  and  ask  that  she  complete  both 
and  return  them  at  the  address  specified 
in  the  letter  to  Defendant  within  14  days 
of  her  receipt  thereof  (as  determined  by 
the  date  she  signs  the  return  receipt 
card).  Within  10  days  of  receiving  the 
completed  W-4  form  and  executed 
General  Release  and  Covenant  Not  to 
Sue,  Defendant  will  submit  by  certified 
mail,  return  receipt  requested  two 
checks  to  Ms.  Julie  Ann  Dunlap  in  the 


total  amount  of  $44,838.91  minus  legal 
payroll  deductions.  The  parties  agree 
that  this  payment  represents  back  pay 
(the  first  check)  and  interest  (the  second 
check)  due  to  Ms.  Dunlap  for  the  period 
of  September  8,  1998,  to  December  31, 
2002.  For  tax  purposes,  the  parties  agree 
that  $35,289.58  of  the  total  payment 
represents  back  pay  and  the  remaining 
$9,549.33  represents  interest. 

17.  If  Ms.  Dunlap's  address  is 
unknown  as  of  10  days  h-om  the  date 
upon  which  Defendant  receives  a  fully 
executed  copy  of  this  Decree,  Defendant 
will  deposit  the  check  for  Ms.  Dunlap 
into  an  interest  bearing  escrow  account 
at  that  time.  Defendant  and  OFCCP, 
jointly,  will  make  all  reasonable  efforts 
to  obtain  Ms.  Dunlap's  ciurent  address. 
Defendant  will  pay  Ms.  Dimlap  the 
balance  of  the  escrow  account, 
including  accrued  interest,  within  10 
days  of  the  date  upon  which  Defendant 
receives  a  completed  W-4  form  and  the 
executed  General  Release  and  Covenant 
Not  to  Sue.  In  the  event  Ms.  Dunlap 
does  not  receive  the  letter  from  BFI,  the 
money  shall  remain  in  the  escrow 
account  until  the  cessation  of  the  term 
of  this  Consent  Decree.  At  the  cessation 
of  the  term  of  the  Consent  Decree,  the 
escrow  account  shall  revert  to  the 


Department  of  Labor,  which  will 
maintain  the  escrow  account  for  Ms. 
Dimlap's  benefit.  If  Ms.  Dunlap  is 
located  thereafter,  the  Department  of 
Labor  will  tender  the  money  to  Ms. 
Dunlap  upon  receipt  of  the  executed 
General  Release  and  Covenant  Not  to 
Sue,  which  it  will  forward  to  Defendant. 

Recruitment  Efforts 

18.  For  a  period  of  two  years  from  the 
effective  date  of  this  Consent  Decree, 
Defendant  agrees  to  notify  the 
recruitment  and  community  agencies 
listed  on  page  11  of  the  Conciliation 
Agreement  at  least  two  weeks  before 
interviewing  is  initiated  for  positions  in 
the  craftworker  and  laborer  job  groups. 
Defendant  shall  inform  such 
recruitment  sources  of  the  minimum  job 
qualifications  required,  wages,  closing 
date  for  the  vacancy,  a  job  description, 
and  the  application  procedures. 

Reporting  Requirements 

19.  Defendant  agrees  to  provide 
reports  to  the  U.S.  Department  of  Labor, 
Office  of  the  Solicitor,  Division  of  Civil 
Rights,  200  Constitution  Avenue  NW., 
Room  N-2464,  Washington,  DC  20210. 
Defendant  will  file  a  total  of  four  reports 
according  to  the  following  schedule: 


Report  number 

Covering  period                   ''"lent^ 
(after  effective  date  of  Consent  Decree) 

1  

Davs  1-60 

Day  90. 
Day  150. 
Day  390. 
Day  750. 

2 

Days  61-120 

Days  121-360 

Days  361-720 

3  

4  „ 

The  reports  will  include  documentation 
verifying  the  following  information: 

a.  Defendant's  job  offer  to  Ms.  Dunlap; 
or,  if  Ms.  Dunlap  is  not  hired  due  to  the 
results  of  a  drug  screen  and/ or 
background  check.  Defendant  will 
provide  the  information  specified  in 
Paragraph  15  of  this  Decree; 

b.  Defendant's  deposit  of  monetary 
relief  into  an  interest  bearing  escrow 
account,  if  Ms.  Dunlap's  address  in 
unknown  or  she  does  not  respond,  send 
a  W-4  form  or  execute  the  General 
Release  and  Covenant  Not  to  Sue, 
including  a  statement  of  the  balance  of 
the  account: 

c.  Defendant's  payment  of  monetary 
relief  to  Ms.  Dunlap  when  (and  if)  her 
current  address  is  obtained,  including 
the  address  to  which  the  check  was 
sent,  tl»  amount  of  the  check,  the  date 
on  which  the  check  was  mailed,  and  • 
documentation  verifying  payment  on 
the  check;  and 


d.  Defendant's  good  faith  efforts  to 
recruit  and  hire  women  in  the 
craftworker  and  laborer  job  groups. 
Such  documentation  shall  include,  but 
shall  not  be  limited  to  copies  of  letters 
sent  to  recruitment  sources  and  an 
applicant  log  for  positions  in  the 
craftworker  and  laborer  job  groups, 
specifying  the  name,  gender,  position 
applied  for,  job  group  number,  date  of 
application,  referral  source,  and 
disposition  of  each  applicant. 

Debarment 

20.  The  Office  of  Administrative  Law 
Judges  shall  retain  jurisdiction  in  this 
case  for  a  period  of  two  years  from  the 
effective  date  of  this  Consent  Decree. 

21.  Defendant's  260  West  Dickman 
Street,  Baltimore,  Maryland  facility 
(Division  #050)  agrees  not  to  bid  for  or 
enter  into  Government  contracts  or 
subcontracts  for  a  period  of  one- 
hundred  and  eighfy  (180)  days  from  the 
effective  date  of  this  Consent  Decree. 


This  debarment  period  shall  be  effective 
against  the  officers,  agents,  servants, 
employees,  successors,  divisions, 
subsidiaries,  and  persons  in  active 
concert  or  participation  with 
Defendant's  260  West  Dickman  Street, 
Baltimore,  Maryland  facility  (Division 
#050).  During  the  debarment  period,  no 
BFI  facility  will  enter  into  any 
Government  contracts  or  subcontracts 
that  BFI's  260  West  Dickman  Street, 
Baltimore,  Maryland  facility  (Division 
#050)  would  have  otherwise  bid  for  and 
entered  into  during  the  debarment 
period. 

22.  Notice  of  the  debarment  of  "BFI's 
260  West  Dickman  Street,  Baltimore, 
Maryland  facility  (Division  #050)"  shall 
be  printed  in  the  Federal  Register.  In 
addition,  OFCCP  shall  notify  the 
Comptroller  General  of  the  United 
States  General  Accounting  Office  and  all 
Federal  Contracting  Officers  that  "BFI's 
260  West  Dickman  Street,  Baltimore, 
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Maryland  facility  (Division  #050)"  is 
ineligible  for  the  award  of  any 
Government  contracts  or  subcontracts. 

23.  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  one-hundred  and 
eighty  (180)  day  period  if  Defendant 
satisfies  the  Director  of  OFCCP  that  it  is 
in  compliance  with  Executive  Order 
11246. 

24.  OFCCP  shall  review  each  of 
Defendant's  reports  and  shall  determine 
whether  Defendant  has  complied  with 
the  terms  of  this  Consent  Decree  and  the 
terms  of  Executive  Order  11246  and  its 
implementing  regidations.  OFCCP  shall 
notify  Defendant  in  writing,  within  30 
days  of  receipt  of  the  report,  if  there  is 
a  deficiency.  Defendant  shall  have  30 
days  from  its  receipt  of  the  deficiency 
notice  to  correct  such  deficiency. 

25.  If  OFCCP  finds  that  Defendant  has 
complied  with  the  terms  of  this  Consent 
Decree  and  with  the  terms  of  Executive 
Order  11246,  the  debarment  shall  be 
lifted  and  Defendant  shall  be  free  to 
enter  into  future  Government  contracts 
and  subcontracts.  Beginning  30  days 
before  the  conclusion  of  the  180-day 
period.  Defendant  may  request 
reinstatement  pursuant  to  41  CFR  §  60- 
1.31.  Reinstatement  proceedings  shall 
be  in  accordance  with  41  CFR  §  60-1.31. 
Notice  of  the  reinstatement  shall  be 
printed  in  the  Federal  Register  and 
shall  be  made  to  the  Comptroller 
General  of  the  General  Accounting 
Office  and  all  Federal  Contracting 
Officers. 

Part  D.  Implementation  and 
Enforcement  of  the  Deia^e 

26.  Jurisdiction,  including  the 
authority  to  issue  any  additional  orders 
or  decrees  necessary  to  effectuate  the 
implementation  of  the  provisions  of  this 
Consent  Decree,  is  retained  by  the  Office 
of  Administrative  Law  Judges  for  a 
period  of  two  years  from  the  date  this 
Consent  Decree  becomes  final.  If  any 
motion  is  pending  before  the  Office  of 
Administrative  Law  Judges  two  years 
from  the  date  this  Consent  Decree 
becomes  final,  jurisdiction  shall 
continue  beyond  two  years  and  until 
such  time  as  the  pending  motion  is    . 
finally  resolved. 

27.  If  at  any  time  during  the  two  years 
OFCCP  believes  that  Defendant  has 
violated  any  portion  of  this  Consent 
Decree,  Defendant  wall  be  promptly 
notified  of  that  fact  in  writing.  This 
notification  will  include  a  statement  of 
the  facts  and  circumstances  relied  upon 
in  forming  that  belief.  In  addition,  the 
notification  will  provide  Defendant  with 
15  days  to  respond  in  writing  except 
where  OFCCP  alleges  that  such  a  delay 
would  result  in  irreparable  injury. 


28.  Enforcement  proceedings  for 
violation  of  this  Consent  Decree  may  b)B 
initiated  at  any  time  after  the  15-day 
period  referred  to  in  Paragraph  24  has 
elapsed  (or  sooner,  if  irreparable  injury 
is  alleged)  upon  filing  with  the  Court  a 
motion  for  an  order  of  enforcement  and/ 
or  sanctions.  The  issues  in  a  hearing  on 
the  motion  shall  relate  solely  to  the 
issues  of  the  factual  and  legal  claims 
made  in  the  motion. 

29.  Liability  for  violation  of  this 
Consent  Decree  shall  subject  Defendant 
to  sanctions  set  forth  in  the  Executive 
Order  and  its  implementing  regulations, 
as  well  as  other  appropriate  relief, 
including  contract  cancellation. 

30.  If  an  application  or  motion  for  an 
order  of  enforcement  or  clarification 
indicates  by  signature  of  counsel  that 
the  application  or  motion  is  unopposed 
by  the  plaintiff  or  Defendant,  as 
appropriate,  the  application  or  motion 
may  be  presented  to  the  Court  without 
hearing  and  the  proposed  Order  may  be 
implemented  immediately.  If  an 
application  or  motion  is  opposed  by  any 
party,  the  party  in  opposition  shall  file 
a  written  response  within  twenty  (20) 
days  of  service.  "The  Office  of 
Administrative  Law  Judges  may,  if  it 
deems  it  appropriate,  schedule  an  oral 
hearing  on  die  application  or  motion. 

31.  The  Consent  Decree  herein  set 
forth  is  hereby  approved  and  shall 
constitute  the  final  Administrative 
Order  in  this  case. 

32.  It  is  so  ordered  adjudged  and 
decreed. 

Agreed  and  Consented  to: 

On  Behalf  of  BFI  Waste  Services,  LLC: 


am  to  4:45  pm.  For  further  information 
call  (202)  693-6613. 
[FR  Doc.  03-3560  Filed  2-12-03;  8:45  artf  . 
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Dated:  December  19,  2002. 

Jo  Lynn  White, 

Officer,  BFI  Waste  Sendees,  LLC. 

On  Behalf  of  the  Office  of  Federal 
Contract  Compliance  Programs: 

Eugene  Scalia,  Solicitor  of  Labor. 
Gary  M.  Buff, 
Associate  Solicitor. 
Richard  L.  Gilman, 
Counsel  for  Litigation. 

Dated:  December  27,  ?002 
Sarah  C.  Crawford, 
Attorney,  U.S.  Department  of  Labor. 
Room  N-2464,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210,  (202)  693- 
5287. 

Thomas  M.  Burke, 
Administrative  Law  Judge. 

Notice  to  Readers 

Attachments  A  &  B  are  available  from 
the  U.S.  Department  of  Labor's  Wirtz 
Labor  Library,  200  Constitution  Avenue, 
NW.,  Room  N2439,  Washington.  DC 
20210.  It  is  open  to  the  public  bom  8:15 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8989  SMC-1559] 

Envirocare  of  Utah,  Inc.;  Order 
Modifying  Exemption  From 
Requirements  Relative  to  Possession 
of  Special  Nuclear  Material 

Envirocare  of  Utah,  Inc.  (Envirocare) 
operates  a  low-level  waste  (LLW) 
disposal  facility  in  Clive,  Utah.  This 
facility  is  licensed  by  the  State  of  Utah, 
an  Agreement  State.  Envirocare  is  also 
licensed  by  Utah  to  dispose  of  mixed 
radioactive  and  hazardous  wastes.  In 
addition,  Envirocare  has  a  U.S.  Nuclear 
Regulatory  Commission  (NRC)  license  to 
dispose  of  by  product  material  as 
defined  in  10  CFR  part  40. 

Section  70.3  of  10  CFR  part  70 
requires  persons  who  own,  acquire, 
deliver,  receive,  possess,  use,  or  transfer 
special  nuclear  material  (SNM)  to  obtain 
a  license  pursuant  to  the  requirements 
in  10  CFR  part  70.  The  licensing 
requirements  in  10  CFR  part  70  apply  to 
persons  in  Agreement  States  possessing 
greater  than  critical  mass  quantities  as 
defined  in  10  CFR  150.11. 

Pursuant  to  10  CFR  70.14,  "the 
Commission  may  *  *  f  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest." 

On  May  24. 1999,  NRC  transmitted  an 
Order  to  Envirocare  of  Utah,  Inc.  The 
Order  was  published  in  the  Federal 
Register  on  May  21.  1999,  (64  FR 
27826).  The  Order  exempted  Envirocare 
from  certain  NRC  rfegulations  and 
permitted  Envirocare,  under  specified 
conditions,  to  possess  waste  containing 
SNM,  in  greater  quantities  than 
specified  in  10  CFR  part  150,  at 
Envirocare's  low-level  waste  (LLW) 
disposal  facility  located  in  Clive,  Utah, 
without  obtaining  an  NRC  license 
pursuant  to  10  CFR  part  70.  The 
methodology  used  to  establish  these 
limits  is  discussed  in  the  1999  Safety 
Evaluation  Report  (SER)  that  supported 
the  1999  Order. 

Envirocare,  in  a  letter  dated  July  3. 
and  29.  2002.  proposes  that  NRC  issue 
fiulher  exemptions  by  amending  the 
1999  Order  as  follows:  (1)  Include 
stabilization  of  liquid  waste  streams 
containing  SNM;  (2)  include  the  thermal 
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desorption  process;  (3)  change  the 
homogenous  contiguous  mass  Hmit  horn 
145  kg  to  600  kg:  (4)  change  the 
language  and  SNM  limit  associated  with 
footnotes  "c"  and  "d"  of  Condition  1  to 
reflect  all  materials  in  Conditions  2  and 
3;  and  (5)  omit  the  confirmatory  testing 
requirements  for  debris  waste. 

A  principal  emphasis  of  10  CFR  part 
70  is  criticality  safety  and  safeguarding 
SNM  against  diversion  or  sabotage.  The 
staff  considers  that  criticality  safety  can 
be  maintained  by  relying  on 
concentration  limits,  under  the 
conditions  specified.  Safeguarding  SNM 
against  diversion  or  sabotage  is  not 
considered  a  significant  issue  because  of 
the  diffuse  form  of  the  SNM  in  waste 
meeting  the  conditions  specified.  These 
conditions  are  considered  an  acceptable 
alternative  to  the  criticality  definition 
provided  in  10  CFR  150.11,  thereby 
assuring  the  same  level  of  protection. 
The  staff  reviewed  safety  aspects  of  the 
proposed  action  {i.e.,  granting 
Envirocare's  request)  in  the  Safety 
Evaluation  Report,  dated  January  14, 
2003.  The  staff  concluded  that 
additional  conditions  were  required  to 
maintain  sufficient  protection  of  health, 
safety  and  the  environment.  The 
exemption  conditions  would  be  revised 
as  follows: 

1.  Concentrations  of  SNM  in 
individual  waste  containers  must  not 
exceed  the  following  values  at  time  of 
receipt: 


Maximum 

Measurement 

Radionuclide 

concentration 

uncertainty 

(pCi/g) 

(pCi/g) 

U-235*  

1,900 

285 

0-235"  

1.190 

179  ' 

U-235'  

26 

10 

U-2350  

680 

102 

U-233  

75.000 

11,250 

Pu-236  

500 

75 

Pu-238  

10.000 

1,500 

Pu-239  

10.000 

1.500 

Pu-240  

10,000 

1,500 

Pu-241   

350.000 

50,000 

Pu-242  

10,000 

1,500 

Pu-243  

500 

75 

Pu-244  

500 

75 

■For  uranium  below  10  percent  enrichment 
and  a  maximum  of  20  percent  of  the  weight  of 
ttie  waste  of  materials  listed  in  Condition  2. 

'>For  uranium  at  or  above  10  percent  enrich- 
ment arx)  a  maximum  of  materials  listed  in 
CofKlition  2  of  the  weight  of  the  waste  of  ma- 
terials listed  in  Condition  2. 

<=  For  uranium  at  any  enrichment  with  unlim- 
ited quantities  of  materials  listed  in  Conditions 
2  and  3. 

"  For  uranium  at  any  enrichment  with  sum  of 
materials  listed  in  Conditions  2  and  3  not  ex- 
ceeding 45  percent  of  the  weight  of  the  waste. 

The  measurement  uncertainty  values  in 
column  3  almve  represent  the  maximum  one- 
sigma  uncertainty  associated  with  the 


measurement  of  the  concentration  of  the 
particular  radionuclide. 

The  SNM  must  be  homogeneously 
distributed  throughout  the  waste.  If  the  SNM 
is  not  homogeneously  distributed,  then  the 
limiting  concentrations  must  not  be  exceeded 
on  average  in  any  contiguous  mass  of  600 
kilograms  of  waste. 

2.  Except  as  allowed  by  notes  a,  b,  c.  and 
d  in  Condition  1,  waste  must  not  contain 
"pure  forms"  of  chemicals  containing  carbon, 
fluorine,  magnesium,  or  bismuth  in  bulk 
quantities  [e.g.,  a  pallet  of  drums,  a  B-25 
box).  By  "pure  forms,"  it  is  meant  that 
mixtures  of  the  above  elements  such  as 
magnesium  oxide,  magnesium  carbonate, 
magnesium  fluoride,  bismuth  oxide,  etc.  do 
not  contain  other  elements.  These  chemicals 
would  be  added  to  the  waste  stream  during 
processing,  such  as  at  fuel  facilities  or 
treatment  such  as  at  mixed  waste  treatmeht 
facilities.  The  presence  of  the  above  materials 
will  be  determined  by  the  generator,  based  on 
process  knowledge  or  testing: 

3.  Except  as  allowed  by  notes  c  and  d  in 
Condition  1.  waste  accepted  must  not  contain 
total  quantities  of  beryllium,  hydrogenous 
material  enriched  in  deuterium,  or  graphite 
above  one  percent  of  the  total  weight  of  the 
waste.  The  presence  of  the  above  materials 
will  be  determined  by  the  generator,  based  on 
process  knowledge,  physical  observations,  or 
testing. 

4.  Waste  packages  must, not  contain  highly 
water  soluble  forms  of  uranium  greater  than 
350  grams  of  uranium-235  or  200  grams  of 
uranium-233.  The  sum  of  the  fractions  rule 
will  apply  for  mixtures  of  U-233  and  U-235. 
Highly  soluble  forms  of  uranium  include,  but 
are  not  limited  to:  uranium  sulfate,  uranyl 
acetate,  uranyl  chloride,  uranyl  formate, 
uranyl  fluoride,  uranyl  nitrate,  uranyl 
potassium  carbonate,  and  uranyl  sulfate.  The 
presence  of  the  above  materials  will  be 
determined  by  the  generator,  based  on 
process  knowledge  or  testing. 

5.  Waste  processing  of  waste  containing 
SNM  will  be  limited  to  stabilization  (mixing 
waste  with  reagents),  micro-encapsulation, 
macro-encapsulation  using  low-density  and 
high-density  polyethylene  and  thermal 
desorption. 

When  waste  is  processed  using  the  thermal 
desorption  process,  Envirocare  shall  confirm 
the  SNM  concentration  following  processing 
and  prior  to  returning  the  waste  to  temporary 
storagd. 

Liquid  waste  may  be  stabilized  provided 
the  SNM  concentration  does  not  exceed  the 
SNM  concentration  limits  in  Condition  1.  For 
containers  of  liquid  waste  with  more  than 
600  kilograms  of  waste,  the  total  activity 
(pCi)  of  SNM  shall  not  exceed  the  SNM 
concentration  in  Condition  1  times  600 
kilograms  of  waste.  Waste  containing  free 
liquids  and  solids  shall  be  mixed  prior  to 
treatment.  Any  solids  shall  be  maintained  in 
a  suspended  state  during  transfer  and 
treatment. 

6.  Envirocare  shall  require  generators  to 
provide  the  following  information  for  each 
waste  stream: 

Pre-Shipment 

-     1.  Waste  Description.  The  description  must 
detail  how  the  waste  was  generated,  list  the 


physical  forms  in  the  waste,  and  identify 
uranium  chemical  composition. 

2.  Waste  Characterization  Summary.  The 
data  must  include  a  general  description  of 
how  the  waste  was  characterized  (including 
the  volumetric  extent  of  the  waste,  and  the 
number,  location,  type,  and  results  of  any 
analytical  testing),  the  range  of  SNM 
concentrations,  and  the  analytical  results 
with  error  values  used  to  develop  the 
concentration  ranges. 

3.  Uniformity  Description.  A  description  of 
the  process  by  which  the  waste  was 
generated  showing  that  the  spatial 
distribution  of  SNM  must  be  uniform,  or 
other  information  supporting  spatial 
distribution. 

4.  Manifest  Concentration.  The  generator 
must  describe  the  methods  to  be  used  to 
determine  the  concentrations  on  the 
manifests.  These  methods  could  include 
direct  measurement  and  the  use  of  scaling 
factors.  The  generator  must  describe  the 
uncertainty  associated  with  sampling  and 
testing  used  to  obtain  the  manifest 
concentrations. 

Envirocare  shall  review  the  above 
information  and,  if  adequate,  approve  in 
writing  this  pre-shipment  waste 
characterization  and  assurance  plan  before 
permitting  the  shipment  of  a  waste  stream. 
This  will  include  statements  that  Envirocare 
has  a  written  copy  of  all  the  information 
required  above,  that  the  characterization 
information  is  adequate  and  consistent  with 
the  waste  description,  and  that  the 
information  is  sufflcient  to  demonstrate 
compliance  with  Conditions  1  through  4. 
Where  generator  process  knowledge  is  used 
to  demonstrate  compliance  with  Conditions 
1,  2,  3,  or  4,  Envirocare  shall  review  this 
information  and  determine  when  testing  is 
required  to  provide  additional  information  in 
assuring  compliance  with  the  Conditions. 
Envirocare  shall  retain  this  information  as 
required  by  the  State  of  Utah  to  permit 
independent  review. 

At  Receipt 

Envirocare  shall  require  generators  of  SNM 
waste  to  provide  a  written  certiflcation  with 
each  waste  manifest  that  states  that  the  SNM 
concentrations  reported  on  the  manifest  do 
not  exceed  the  limits  in  Condition  1,  that  the 
measurement  uncertainty  does  not  exceed 
the  uncertainty  value  in  Condition  1,  and 
that  the  waste  meets  Conditions  2  through  4. 

7.  Sampling  and  radiological  testing  uf 
waste  containing  SNM  must  be  performed  in 
accordance  with  the  following:  one  sample 
for  each  of  the  first  ten  shipments  of  a  waste 
stream;  or  one  sample  for  each  of  the  first  100 
cubic  yards  of  waste  up  to  1 ,000  cubic  yards 
of  a  waste  stream,  and  one  sample  for  each 
additional  500  cubic  yards  of  waste  following 
the  flrst  ten  shipments  or  the  following  the 
flrst  1 ,000  cubic  yards  of  a  waste  stream. 
Sampling  and  radiological  testing  of  debris 
waste  containing  SNM  (that  is  exempted 
from  sampling  by  the  State  of  Utah)  can  be 
eliminated  if  the  SNM  concentration  is  lower 
than  one  tenth  of  the  limits  in  Condition  1. 

8.  Envirocare  shall  notify  the  NRC,  Region 
IV  office  within  24  hours  if  any  of  the  above 
conditions  are  not  met,  including  if  a  batch 
during  a  treatment  process  exceeds  the  SNM 
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concentrations  of  Condition  1.  A  written 
notification  of  the  event  must  be  provided 
within  7  days. 

9.  Envirocare  shall  obtain  NRC  approval 
prior  to  changing  any  activities  associated 
with  the  above  conditions. 

Based  on  the  staffs  evaluation,  the 
Commission  has  determined,  pursuant 
to  10  CFR  70.14.  that  the  exemption  of 
above  activities  at  the  Envirocare 
disposal  facility  is  authorized  by  law, 
and  vvill  not  endanger  life  or  property  or 
the  common  defense  and  secvirity  and  is 
otherwise  in  the  pubbc  interest. 
Accordingly,  by  this  Order,  the 
Commission  grants  an  exemption 
subject  to  the  stated  conditions.  The 
exemption  will  become  effective  after 
the  State  of  Utah  has  incorporated  the 
above  conditions  into  Envirocare's 
radioactive  materials  license.  In  " 
addition,  at  that  time,  the  Order 
transmitted  on  May  24. 1999,  will  no 
longer  be  effective. 

Pursuant  to  the  requirements  in  10 
CFR  part  51,  the  Commission  has 
prepared  an  Environmental  Assessment 
for  the  proposed  action  and  has 
determined  that  the  granting  of  this 
exemption  will  have  no  significant 
impacts  on  the  quality  of  the  human 
environment.  This  finding  was  noticed 
in  the  FedCTal  Register  on  January  23, 
2003:  68  FR  3281. 

The  requests  for  the  modifying  the 
Order  are  available  for  inspection  at 
NRC's  Public  Electronic  Reading  Room 
at  <http://www.nrc.gpv/NRC/ADAMS/ 
mdexJitmi>  ML021900394  and 
ML022180270.  Tlie  staffs 
Environmental  Assessment  and  Safety 
Evaluation  Report  may  be  obtained  at 
the  above  web  site  using  ML023470617 
and  ML023470587.  Any  questions  with 
respect  to  this  action  should  be  refwred 
to  Timothy  Harris,  Envirtmmental  and 
Performance  Assessment  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6613,  Fax: 
(301)  415-5398. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  January  2003. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Virgilio. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

IFR  Doc.  03-3571  Filed  2-12-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25929;  RIe  No.  812-12576] 

Great-West  Life  &  Annuity  Insurance 
Company  at  aL;  Notica  of  Application 

February  7,  2003. 

agency:  Seciuities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  Application  (the 
"Application")  for  an  order  under 
Sections  12(d)(l)0),  17(b)  and  6(c),  of 
the  Investment  Company  Act  of  1940,  as 
amended  (the  "Act"),  providing 
exemptions  from  the  limitations  of 
Sections  12(d)(1)(A)  and  (B)  and  17(a)  of 
the  Act 

Applicants:  Great^West  Life  & 
Annuity  Insurance  Company 
("GWL&A"),  GW  Capital  Management, 
LLC,  doing  business  as  Maxim  Capital 
Management,  LLC  (the  "Adviser"),  and 
Maxim  Series  Ftmd.  hic.  (the  "Fund") 
(collectively  with  GWL&A  and  the 
Adviser,  the  "Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Sections  12(d)(l)(J), 
17(b)  and  6(c)  of  the  Act  for  exemption 
from  Sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act. 

Summary  of  Application:  Applicants 
seek  an  order  of  the  Commission 
permitting  any  seiries  of  the  Fund  and 
any  other  registered  <4>en-end 
investment  company  that  is  part  of  the 
same  "groi^  of  investment  companies," 
as  defined  in  Section  12(d)(l)(G)(ii)  of 
the  Act,  as  the  Fimd  and  is,  or  will  be, 
advised  by  the  Adviser  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  virith  GWLStA,  lawfully 
operating  as  a  "fund  of  funds"  (the 
"Profile  Portfolios"),  to  purchase 
guaranteed  interest  annuity  contracts 
issued  by  GWIAA  ("Fixed  Contracts"), 
as  well  as  contracts  GWLAA  may  issue  ' 
in  the  future  that  are  substantially 
similar  in  all  material  respects  to  the 
Fixed  Contracts  ("Future  Fixed 
Contracts"),  and  GWL&A  to  sell  to  any 
Profile  Portfolio  such  Fixed  Contracts  or 
Future  Fixed  Contracts.  Applicants 
request  that  the  relief  extend  to  any 
future  series  of  the  Fund  and  any  other 
future  investment  company  advised  by 
the  Adviser  lawfully  operating  as  a 
"fund  of  funds"  ("Future  Profile 
PortfoHos"). 

Filing  Date:  The  Application  was  filed 
on  July  16,  2001,  and  amended  and 
restated  on  Felwuary  6,  2002. 

Hearing  or  Notification  of  Hearing.  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  Application  by  writing 
to  the  Commission's  Secretary  and 


serving  Applicants  with  a  copy  of  the 
request  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  March  4, 
2003,  and  should  be  accompanied  by 
proof  of  service  on  the  Apphcants,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  sUte  the  natiue  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549; 
Applicants,  c/o  Great-West  Life  & 
Annuity  Insiirance  Company,  GW 
Capital  Management,  LLC,  and  Maxim 
Series  Fund.  Inc.,  8515  East  Orchard  • 
Road,  Greenwood  Village,  Colorado 
80111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  F.  Scott,  Attorney,  or  Loma  {. 
MacLeod,  Branch  Chief,  Office  of 
Insvuance  Prtxiucts,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Applicatiwi 
is  available  for  a  fee  frt>m  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington.  DC 
2054»-O102  ((202)  942-6090). 

AppUcants'  Representations 

1.  GWL&A  is  a  stock  life  insurance 
company  organized  and  existing  under 
the  laws  of  die  State  of  Colorado. 
GWL&A  was  originally  organized  udno- 
the  laws  of  the  State  of  Kansas  as 
National  Interment  Association,  and 
later  changed  its  name  to  Ranger 
National  Life  Insurance  Company,  and 
then  to  Insuramerica  Corporation  until 
1982  when  it  was  changed  to  GWL&A. 
In  1990,  GWL&A  was  re-domesticated  as 
a  Colorado  corporation. 

2.  GWL&A  is  an  indirect,  wholly 
owned  subsidiary  of  Great-West  Lifeco 
Inc.,  an  insmance  holding  company. 
Great- West  Lifeco  Inc.  is  a  subsidiary  of 
Power  Financial  Corporation,  a  financial 
services  holding  company  based  in 
Montreal  Canada.  Power  Qwporation  of 
Canada,  a  holding  and  management 
company,  has  voting  control  of  Pow« 
Financial  Corporation.  Mr.  Paul 
Desmarais.  through  a  group  of  private 
holding  companies,  which  he  controls, 
has  voting  control  of  Power  Corporation 
of  Canada. 

3.  GWL&A  is  authorized  to  write 
annuities  and  life  insurance  in  forty- 
nine  states,  the  District  of  Columbia, 
Puerto  Rico,  the  U.S.  Virgin  Islands  and 
Guam.  As  of  December  31,  2001, 
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GWL&A  had  assets  of  over  $28  billion. 
GWL&A  is  the  issuer  of  the  Fixed 
Contracts,  which  GWL&A  will  offer  for 
sale  to  the  Profile  Portfolios,  as 
described  more  fully  below. 

4.  The  Adviser  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Colorado  and  a  wholly 
owned  subsidiary  of  GWL&A.  The 
Adviser  is  registered  with  the 
Commission  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  as  amended.  The  Adviser  serves 
as  an  investment  adviser  to  the  Fund.  In 
addition  to  the  Fund,  the  Adviser  serves 
as  an  investment  adviser  to  the  Orchard 
Series  Fund,  a  Delaware  business  trust 
that  is  registered  with  the  Commission 
under  the  Act  as  an  open-end 
management  investment  company  of  the 
series  type.  The  Adviser  also  serves  as 
investment  adviser  to  Great- West 
Variable  Annuity  Account  A,  a  managed 
separate  account  of  GWL&A.  As  of 
December  31,  2001,  the  Adviser's  assets 
under  management  totaled  $7.5  billion. 

5.  The  Fund  is  a  Maryland 
corporation  registered  with  the 
Commission  under  the  Act  as  an  open- 
end  management  company  of  the  series 
type.  The  Fund  is  managed  under  the 
direction  of  its  board  of  directors,  and 
is  not  required  to  hold  annual  meetings 
of  shareholders.  The  Fund  currently 
consists  of  36  series.  Each  series 
represents  a  separate  investment 
portfolio  (each  a  "Portfolio").  Each 
Portfolio  has  its  own  investment 
objectives  and  policies.  Shares  of  the 
Portfolios  are  offered  for  sale  pursuant 
to  a  registration  statement  filed  with  the 
Commission  under  the  Securities  Act  of 
1933,  3s  amended  (the  "1933  Act"). 
Shares  of  the  Portfolios  are  offered  for 
sale  to  instance  companies,  including 
GWL&A  and  its  affiliates,  for  the 
purpose  of  funding  variable  life 
insurance  policies  and  variable  aimuity 
contracts  issued  by  those  insurance 
companies.  Shares  of  the  Portfolios  are 
also  offered  for  sale  to  qualified  plans  of 
the  type  described  in  Treasury 
Regulation  l-817.5(f)(3)(iii),  as 
permitted  under  an  order  of  the 
Commission  granting  to  the  Fund  an 
exemption  h-om  certain  provisions  of 
the  Act. 

6.  There  are  currently  ten  Profile 
Portfolios,  each  an  existing  Portfolio  of 
the  Ftmd.  Each  Profile  Portfolio  operates 
as  a  "fund  of  funds"  pursuant  to  an 
order  of  the  Commission  permitting  the 
Profile  Portfolios  to  invest  in  other 
funds  that  are  part  of  the  same  group  of 
investment  companies  as  the  Profile 
Portfolios  and  in  funds  that  are  not  part 
of  the  same  group  of  investment 
companies  in  reliance  on  Section 
12(d)(1)(F)  of  the  Act.  Each  Profile 


Portfolio  is  designed  to  provide  a 
different  asset  allocation  program  based 
on  an  investor's  investment  goals,  risk 
tolerance,  and  investment  horizon.  The 
Profile  Portfolios  currently  pursue  their 
investment  objectives  by  investing  in 
other  registered,  open-end  management 
companies  that  are  part  of  the  same 
group  of  investment  companies  as  the 
Profile  Portfolios  ("Underlying 
Portfolios").  In  addition,  pursuant  to  an 
order  of  exemption  issued  in  1999  (the 
"1999  Order  "),  the  Profile  Portfolios 
may  invest  in  funds  that  are  not  part  of 
the  same  group  of  investment 
companies  in  accordance  with  section 
12(d)(1)(F)  of  the  Act  ("Other 
Portfolios"). 

7.  The  Profile  Portfolios  are 
designated  into  two  groups.  Profile  I 
Portfolios  and  Profile  11  Portfolios, 
designed  for  two  different  distribution 
channels.  Each  group  has  one  Portfolio 
with  one  of  the  following  investment 
objectives:  (i)  Aggressive  Profile — seek 
long-term  capital  appreciation  primarily 
through  investments  in  Underlying 
Portfolios  that  emphasize  equity 
investments:  (ii)  Moderately  Aggressive 
Profile — seek  long-term  capital 
appreciation  primarily  through 
investments  in  Underlying  Portfolios 
that  emphasize  equity  investments,  and 
to  a  lesser  degree,  in  Underlying 
Portfolios  that  emphasize  fixed  income 
investments;  (iii)  Moderate  Profile — seek 
long-term  capital  appreciation  primarily 
through  investments  in  Underlying 
Portfolios  with  a  relatively  equal 
emphasis  on  equity  and  fixed  income 
investments;  (iv)  Moderately 
Conservative  Profile — seek  capital 
appreciation  primarily  through 
investments  in  Underlying  Portfolios 
that  emphasize  fixed  income 
investments,  and  to  a  lesser  degree,  in 
ynderlying  Portfolios  that  emphasize 
equity  investments;  and  (v)  Conservative 
Profile — seek  capital  preservation 
primarily  through  investments  in 
Underlying  Portfolios  that  emphasize 
fixed  income  investments. 

8.  Subject  to  the  supervision  of  the 
Board  of  Directors  of  the  Fund,  the 
Adviser  uses  a  proprietary  investment 
process  for  selecting  Underlying 
Portfolios  and  Other  Portfolios,  which 
are  placed  in  one  of  four  equity  asset 
classes  (International,  Small-Cap,  Mid- 
Cap  or  Large-Cap)  or  one  of  two  fixed 
income  asset  classes  (Bond  or  Short- 
Term  Bond).  The  assets  of  each  Profile 
Portfolio  are  allocated  among  those  asset 
classes  within  specified  percentages  of 
assets  based  on  the  Profile  Portfolio's 
investment  objective.  Each  Profile 
Portfolio  is  periodically  "balanced"  to 
maintain  the  appropriate  asset 
allocation  based  on  the  Profile 


Portfolio's  investment  objective,  policies 
and  restrictions.  Additional  Profile 
Portfolios  may  be  established  in  the 
future.  Any  Future  Profile  Portfolio  that 
purchases  a  Fixed  Contract  as  a 
portfolio  investment  will  be  subject  to 
the  terms  and  conditions  of  this 
Application. 

9.  GWL&A  will  issue  the  Fixed 
Contracts  from  its  general  account.  As 
owner  of  a  Fixed  Contract,  a  Profile 
Portfolio  will  have  the  right  to  deposit 
funds  from  time  to  time  with  GWL&A. 
The  deposits  will  accrue  interest  at  a 
declared  rate  of  interest,  adjustable  on  a 
calendar  quarter  or  ot^er  periodic  basis, 
which  is  guaranteed  to  be  no  less  than 
3%  on  an  annual  basis.  A  Profile 
Portfolio  or  GWL&A  will  be  able  to 
terminate  a  Fixed  Contract  at  any  time 
upon  seven-days'  written  notice  to  the 
other  party.  Upon  termination,  GWL&A 
will  be  obligated  to  pay  the  Profile 
Portfolio  within  seven  days  the  amount 
of  the  Profile  Portfolio's  deposits,  plus 
interest  earned  thereon. 

10.  The  Profile  Portfolios  will  pay  no 
sales  load  of  any  kind  in  purchasing  a 
Fixed  Contract,  and  the  guaranteed 
interest  rate  paid  on  the  Fixed  Contract 
will  be  at  least  as  favorable  as  the 
guaranteed  interest  rate  paid  on  other 
similar  Fixed  Contracts  issued  by 
GWL&A  or  other  comparable 
companies.  In  addition,  each  Profile 
Portfolio  will  also  be  permitted  to 
terminate  a  Fixed  Contract  at  any  time 
without  the  imposition  of  a  market 
value  adjustment  or  other  charge  or 
reduction. 

1 1 .  The  Profile  Portfolios  currently 
pursue  their  investment  objectives  by 
investing  exclusively  in  Underlying 
Portfolios  and  Other  Portfolios.  At  a 
special  meeting  of  shareholders  held  on 
April  4,  2002,  the  Fund  sought  and 
obtained  shareholders'  approval  of  a 
proposal  that  would  allow  the  Profile 
Portfolios  to  piusue  their  overall 
investment  objectives  by  investing 
primarily  in  Underlying  Portfolios,  and 
also  in  liquid,  short-term  fixed  income 
investments,  the  Fixed  Contracts,  and 
"government  sectmties"  as  defined  in 
Section  2(a)(16)  of  the  Act.  Applicants 
believe  that  they  will  be  able  to 
implement  the  asset  allocation  programs 
of  (he  Profile  Portfolios  more  efficiently 
and  cost-effectively,  and  therefore  at 
less  expense  to  shareholders,  if  the 
Profile  Portfolios  are  able,  consistent 
with  their  investment  objectives,  to 
invest  in  Fixed  Contracts  and  other 
short-term  fixed  income  investments. 

12.  The  registration  statement  for  each 
Profile  Portfolio  will  describe  the  nature 
and  extent  of  the  Profile  Portfolio's 
permissible  investments  in  Underlying 
Portfolios  and  Other  Portfolios,  subject 
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to  receipt  of  the  order  granting  the 
requested  exemption,  in  Fixed  Contracts 
and  other  short-term  fixed  income 
investments.  Each  Profile  Portfolio  will 
limit  its  investments  in  Fixed  Contacts 
and  other  short-term  fixed  income 
investments  to  the  amount  of  portfolio 
assets  that  the  Profile  Portfolio  may 
allocate  to  the  "Short-Term  Bond"  asset 
class,  as  specified  in  the  Profile 
Portfolio's  then-ciurent  registration 
statement,  subject  to  such  other 
limitations  as  may  apply  under  the  Act 
or  the  Profile  Portfolio's  other 
investment  policies  and  restrictions. 
Ciurently,  the  percentages  of  portfolio 
assets  allocable  to  the  Short-Term  Bond 
asset  class  based  on  overall  investment 
objective  are  as  follows:  (i)  25—40%  for 
the  Conservative  Profile;  (ii)  5-25%  for 
the  Moderately  Conservative  Profile; 
(iii)  5-250%  for  the  Moderate  Profile; 
(iv)  0-10%  for  the  Moderately 
Aggressive  Profile;  and  (v)  0-10%  for 
the  Aggressive  Profile. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
secvuities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Acf  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  saie 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  Section  12(d)(1)  shall  not 
apply  to  the  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (i)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  seciuities  and  short-term 
paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  under  rules  adopted 
pursuant  to  Section  22(b)  or  Section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  Section 
ISA  of  the  Securities  Exchange  Act  of 


1934,  or  the  Conunission;  and  (iv)  the 
acquired  company  has  a  policy  that 
prohibits  it  from  acquiring  securities  of 
registered  open-end  investment 
companies  or  registered  unit  investment 
trusts  in  reliance  on  Section  12(d)(1)(F) 
or  (G).  Section  12(d)(l)(G)(ii)  defines  the 
term  "group  of  investment  companies" 
to  mean  any  two  or  more  registered 
investment  companies  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services.  Because  the 
Profile  Portfolios  will  invest  in  shares  of 
Other  Portfolios,  they  cannot  rely  on  the 
exemption  bom  Sections  12(d)(1)(A) 
and  (B)  afforded  by  Section  12(d)(1)(G). 

3.  Section  12(d)(1)(F)  of  the  Act 
provides  that  Section  12(d)(1)  shall  not 
apply  to  securities  purchased  by  An 
at:quiring  company  if  the  company  and 
its  affiliates  own  no  more  than  3%  of  an 
acquired  company's  securities,  provided 
that  the  acquiring  company  does  not 
impose  a  sales  load  of  more  than  1.5% 
on  its  shares.  In  addition,  Section 
12(d)(1)(F)  provides  that  no  acquired 
company  is  obligated  to  honor  any 
acquiring  company  redemption  request 
in  excess  of  1%  of  the  acquired 
company's  secimties  during  any  period 
of  less  than  30  days,  and  the  acquiring 
company  must  vote  its  acquired 
company  shares  either  in  accordance 
with  instructions  from  its  shareholders 
or  in  the  same  proportion  as  all  other 
shareholders  of  the  acquired  company. 

4.  Applicants  may  not  rely  on  the 
exemption  provided  by  Section 
12(d)(1)(G)  for  several  reasons.  First, 
Section  12(d)(l)(G)(i)(I)  requires  that  a 
fund  of  funds  relying  on  subparagraph 
(G),  as  well  as  all  imderlying  funds,  be 
part  of  the  same  "group  of  investment 
companies"  as  defined  in  Section 
12(d)(l)(G)(ii).  Pursuant  to  the  1999 
Order,  the  Profile  Portfolios  may  invest 
not  only  in  shares  of  Underlying  • 
Portfolios,  but  also,  subject  to  the 
limitations  described  above,  in  shares  of 
Other  Portfolios.  Second,  Section 
12(d)(l)(G)(i)(II)  limits  the  types  of 
investments  which  a  fund  of  funds 
relying  on  subparagraph  (G)  may  hold  to 
securities  of  funds  that  are  part  of  the 
same  "group  of  investment  companies" 
as  the  fund  of  funds,  Government 
securities  and  short-term  paper.  The 
Profile  Portfohos,  however,  propose  to 
invest  not  only  in  the  types  of  secimties 
that  are  described  in  Section 
12(d)(l)(G)(i)(n)  and  in  Other  Portfolios, 
but  also  in  shares  of  the  Fixed  Contracts. 

5.  Section  12(d)(l)(D  of  the  Act 
provides  that  the  Ck)nunission  may 
exempt  persons  or  transactions  from  any 
provision  of  Section  12(d)(1)  if  and  to 
the  extent  such  exemption  is  consistent 


with  the  public  interest  and  the 
protection  of  investors. 

6.  Applicants  request  relief  under 
Section  12(d)(l){J)  of  the  Act  from  the 
limitations  of  Sections  12(d)(1)(A)  and 
(B)  to  permit  the  Profile  Portfolios  t,-> 
invest  in  the  Underlying  Portfolios  and 
the  Fixed  Contract.  Applicants  are  not 
requesting  relief  from  any  provision  of 
Section  12(d)(1)(F).  upon  ytrhich  the 
Profile  Portfolios  rely  to  invest  in  Other 
Portfolios. 

7.  Applicants  state  that  the  Profile " 
Portfolios'  investments  in  the 
Underlying  Portfolios  do  not  raise  the 
concerns  about  undue  influence  that 
Sections  12(d)(1)(A)  and  (B)  were 
designed  to  address.  Applicants  further 
state  that  the  proposed  conditions 
would  appropriately  address  any 
concerns  about  the  layering  of  sales 
charges  or  other  fees. 

8.  The  Profile  Portfolios  will  invest  in 
Other  Portfolios  only  within  the  limits 
of  Section  12(d)(1)(F). 

9.  Section  17(a)(1)  prohibits  any 
affiliated  person  of.a  registered 
investment  company,  or  an  affiliated 
person  of  such  affiUated  person,  from 
selling  any  security  or  other  property  to 
such  registered  company.  Section 
17(a)(2)  of  the  Act  prohibits  any  of  the 
persons  described  in  subsection  (a)(1) 
from  purchasing  any  security  or  other 
property  from  such  registered 
investment  company. 

10.  Section  2(a)(3)  of  the  Act  defines 
"affiliated  person"  of  another  person  in 
pertinent  part  as  (i)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  wiUi  power  to  vote,  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(ii)  any  person  5  per  centum  or  more  of 
Whose  outstanding  voting  secimties  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  the  other 
person;  (iii)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person;  or  (iv)  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof  or  any  member  of  an 
advisory  board  thereof. 

11.  The  Applicants  submit  that  the 
Adviser  may  be  deemed  to  tie  an 
affiliated  person  of  the  Fund  because 
the  Adviser  is  an  investment  adviser  of  . 
the  Fund  and  GWLAA  may  tie  deemed 
to  be  an  affihated  person  of  the  Adviser 
because  GWL&A  owns  more  than  five 
percent  of  the  outstanding  voting 
securities  of  the  Adviser,  a  wholly 
owned  subsidiary  of  GWL&A.  Therefore, 
any  sale  by  GWL&A  of  a  Fixed  Contract 
to  the  Profile  Portfohos  could  be 
deemed,  absent  reUef,  to  be  a  principal    • 
transaction  between  the  Fund  and  an 
affiliated  person  of  an  affiliated  person 
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of  the  Fund  in  violation  of  Section 
17(a)(1).  The  Applicants  also  submit 
that  the  Commission  may  determine 
that  control  by  GWL&A  over  the  Profile 
Portfolios  exists  because  a  wholly 
owned  subsidiary  of  GWL&A,  the 
Adviser,  serves  as  an  investment  adviser 
of  the  Fund.  Thus,  any  sale  by  GWL&A 
of  a  Fixed  Contract  to  the  Profile 
Portfolios  could  also  be  deemed,  absent 
relief  pursuant  to  Section  17(b),  to  be  a 
principal  transaction  between  the  Fund 
and  an  affiliated  person  of  the  Fund  in 
violation  of  Section  17(a)(1). 

12.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  Section  17(a),  a 
person  may  file  with  the  Commission  an 
application  for  an  order  exempting  a 
proposed  transaction  of  the  applicant 
from  one  or  more  provisions  of  that 
subsection.  The  Commission  shall  grant 
such  application  and  issue  such  order  of 
exemption  if  evidence  establishes  that: 
(i)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned  as  recited  in  its  registration 
statement  and  reports  filed  luider  the 
Act;  and  (iii)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

13.  Section  6(c)  of  the  Act  provides 
that  the  Commission,  by  rules  and 
regulations  upon  its  own  motion,  or  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provisions  of  the  Act  or  of  any  rule 
or  regulation  thereunder.  The 
Commission  shall  grant  such  exemption 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

14.  Applicants  seek  an  order  of  the 
Commission  under  Section  1 7(b)  and 
Section  6(c)  of  the  Act,  granting  an 
exemption  from  the  prohibitions  of 
Section  17(a).  that  would  permit 
GWL&A  to  sell,  and  any  Profile  Portfolio 
to  purchase,  from  time  to  time,  one  or 
more  Fixed  Contracts  in  a  manner 
consistent  with  the  applicable  Profile 
Portfolio's  investment  objective,  policies 
and  restrictions.  AppUcants  are  seeking 
relief  pursuant  to  Section  6(c)  in 
addition  to  Section  17(b)  because 
Section  1 7(b)  could  be  interpreted  as 
giving  the  Commission  power  to  exempt 
only  a  single  transaction  from  Section 


17(a),  as  opposed  to  an  ongoing  series  of 
futiue  transactions.  Applicants  contend 
that  relief  is  appropriate  under  Section 
1 7(b)  because  the  proposed  arrangement 
meets  the  requirements  of  that  section, 
for  the  reasons  set  forth  herein. 
Applicants  also  contend  that  relief 
under  Section  6(c)  is  appropriate  for  the 
same  reasons. 

15.  AppUcants  assert  that  the  terms  of 
the  proposed  arrangement  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  The  proposed 
arrangement  is  not  susceptible  to  the 
kinds  of  serious  harms  that  could  result 
from  a  violation  of  Section  1 7(a).  For 
example,  Section  17(a)  was  intended  to 
guard  against  the  possibility  that  "an 
unscrupulous  investment  company 
might  "dump"  undesirable  securities  on 
a  registered  investment  company  or 
transfer  desirable  securities  from  a 
registered  investment  company  to 
another  more  favored  advisory  cUent  in 
the  complex."  Therefore,  the  Applicants 
contend  that,  imder  the  facts  presented 
in  this  Application,  there  is  no 
likelihood  of  any  overreaching  in  this 
regard  because  the  Fixed  Contracts  will 
not  be  transferable.  A  Profile  Portfolio 
will  only  invest  in  a  Fixed  Contract  in 

a  manner  consistent  with  its  investment 
policies  and  restrictions,  and  will  not  be 
permitted  to  transfer  its  ownership  of  a 
Fixed  Contract  to  any  other  Profile 
Portfolio  or  other  person.  Rather,  each 
Profile  Portfolio  will  be  permitted  to 
remove  its  assets  from  a  Fixed  Contract 
at  any  time  without  imposition  of  any 
market  value  adjustment  or  other  charge 
or  deduction. 

16.  Applicants  further  assert  that 
Section  1 7(a)  was  also  designed  to  guard 
against  the  possibility  that  an  affiliated 
transaction  might  be  effected  at  a  price 
that  is  disadvantageous  to  the  registered 
investment  company.  Under  the 
proposed  arrangement,  however,  the 
Applicants  emphasize  that  the  Profile 
Portfolios  will  pay  no  type  of  sales  load 
in  purchasing  a  Fixed  Contract,  and  the 
guaranteed  rate  paid  on  the  Fixed 
Contract  will  be  at  least  as  favorable  as 
the  guaranteed  rate  paid  on  other 
similar  Fixed  Contracts  issued  by 
GWL&A  or  other  comparable 
comptanies.  leaving  no  likelihood  of 
overreaching  by  an  affiliated  perscm. 

17.  Applicants  assert  that  subject  to 
any  necessary  shareholder  approvals, 
the  proposed  transaction  will  be 
consistent  with  the  investment 
objectives  and  policies  of  each  Profile 
Portfolio.  The  assets  of  each  Profile 
Portfolio  will  be  invested  in  the  Fixed 
Contracts  in  accordance  with  the 
investment  policies  and  restrictions  of 
the  applicable  Profile  Portfolio,  as  set 


forth  in  its  then-current  registration 
statement. 

18.  Applicants  assert  that  the 
proposed  arrangement  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
17(a)  is  intended  to  prohibit  affiliated 
persons  in  a  position  of  influence  or 
control  over  an  investment  company 
from  furthering  their  own  interest  by 
selling  securities  or  property  that  they 
own  to  an  investment  company  at  an 
inflated  price,  piuchasing  securities  or 
property  from  an  investment  company 
at  less  than  its  fair  value,  or  selling  or 
purchasing  secxuities  or  property  on 
terms  that  involve  other  types  of  self- 
dealing  or  overreaching  by  the  affiliated 
person.  For  the  reasons  discussed  above. 
Applicants  contend  that  the  proposed 
arrangement  does  not  involve  any  such 
overreaching  or  self-dealing. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  All  Underlying  Portfolios  will  be 
part  of  the  same  "group  of  investment 
companies,"  as  defined  in  Section 
12(d)(l)(G)(ii)  of  the  Act,  as  the  Profile 
Portfolios. 

2.  No  Underlying  Portfolio  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  Section  12(d)(1)(A) 
of  the  Act,  except  to  the  extent  that  such 
Underlying  Portfolio  (a)  receives 
securities  of  another  investment 
company  a»  a  dividend  or  as  a  result  of 
a  plan  of  reorganization  of  a  company 
(other  than  a  plan  devised  for  the 
purpose  of  evading  Section  12(dKl)  of 
the  Act);  or  (b)  acquires  (or  is  deemed 

to  have  acquired)  sectirities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Portfolio  to 
(i)  acquire  secvuities  of  one  or  more 
affiliated  investment  companies  for 
short-term  cash  management  purposes; 
or  (ii)  engage  in  interfund  borrowing 
and  lending  transactions.  No  Profile 
Portfolio  will  acquire  securities  of  an 
Other  Portfolio  if,  at  the  time  of   . 
acquisition,  the  Other  Portfolio  owns 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  Section  12(d)(1)(A)  of  the 
Act. 

3.  No  Profile  Portfolio  will  impose  a 
front-end  sales  charge  in  excess  of  one 
and  one-half  percent.  Furthermore,  any 
sales  charges,  distribution-related  fees 
and  service  fees  relating  to  the  shares  of 
the  Profile  Portfolios,  when  aggregated 
with  any  sales  charges,  distribution- 
related  fees  and  service  fees  paid  by  the 
Profile  Portfolios  relating  to  their 


acquisition,  holding  or  disposition  of 
shares  of  the  Underlying  Portfolios  and 
Other  Portfolios,  will  not  exceed  the 
limits  set  forth  in  Rule  2830  of'the 
National  Association  of  Seciuities 
Dealer  Conduct  Rules. 

4.  Before  approving  any  advisory 
contract  under  Section  15  of  the  Act,  the 
Board,  including  a  majority  of  the 
Directors  who  are  not  "interested 
persons,"  as  denned  in  Section  2(a)(19), 
will  find  that  the  advisory  fees  charged 
under  the  contract  are  based  on  services 
provided  that  are  in  addition  to,  rather 
than  duplicative  of,  services  provided 
imder  any  Underlying  Portfolio  or  Other 
Portfolio  advisory  contract.  This 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Fund. 

Conclusion 

For  the  reasons  stated  herein,  the 
Applicants  submit  that  the  terms  of  the 
contemplated  transaction  meet  all  of  the 
requirements  of  Sections  12(d)(l)(J), 
17(b)  and  6(c)  of  the  Act.  Piu-suant  to 
Section  12(d)(l)(J),  exemption  of  this 
transaction  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Pursuant  to  Section  17(b),  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching,  the  proposed  transaction 
is  consistent  with  the  investment 
objectives  and  policies  of  each  Profile 
Portfolio,  and  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  Act.  Similarly,  under  Section  6(c) 
of  3  the  Act,  Applicants  submit  that 
their  request  for  an  order  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Furthermore,  Applicants  seek 
relief  relating  to  Future  Profile 
Portfolios  and  Future  Fixed  Contracts  in 
order  to  avoid  incurring  the  expense 
and  effort  of  drafting,  and  to  relieve  the 
Commission  frt}m  the  corresponding 
burden  of  reviewing,  duplicative 
exemptive  applications.  Applicants 
submit  that  an  order  should,  therefore, 
be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-3579  Filed  2-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-47330;  File  No.  SR-PCX- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Exchange  Fees  and  Charges  for 
Options  Intermarket  Linkage  Orders 

February  6.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
31,  2003,  the  Pacific  Exchemge,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission^')  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  t9  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  connection  with  the  launch  of  the 
options  intermarket  linkage  ("Linkage"), 
the  PCX  proposes  to  amend  its  Schedule 
of  Fees  and  Charges  for  Exchange 
Services  in  order  to  clarify  that  unless 
otherwise  provided,  executions 
resulting  from  Linkage  orders  will  be 
subject  to  the  same  billing  treatment  as 
current  executions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Oq.  July  28,  2000,  the  Commission 
approved  a  national  market  system  plan 


for  the  purpose  of  creating  and 
operating  an  intermarket  options  market 
linkage  ("Linkage  Plan"  or  "Plan")  ^ 
which  linkage  now  includes 
participation  by  the  five  option 
exchanges  ("Participant  Exchanges").^ 
The  PCX  proposed  to  adopt  new  rules 
relating  to  the  operation  of  the  Linkage 
on  September  26.  2002  and  filed  an  . 
amendment  to  the  proposal  on  January 
30,  2003.  Along  with  all  of  the 
Participant  Exchanges,  the  Exchange 
launched  phase  I  of  Linkage  on  January 
31, 2003. 


In  connection  with  the  laimch  of  the 
Linkage,  the  Exhange  seeks  to  clarify  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services  in  order  to  add  a 
provision  stating  that  executions 
resulting  from  Linkage  orders  will  be 
subject  to  the  same  billing  treatment  as 
ciirrent  executions.  Accordingly, 
executions  arising  from  either  a 
Principal  Acting  as  Agent  ("P/A") 
Linkage  order,  or  a  Principal  Linkage 
Order  that  are  routed  to  the  Exchange 
from  other  market  centers  will  be 
subject  to  the  same  trade  related  charges 
assessed  on  market  maker  executions 
originating  from  the  PCX.  The  proposal 
sp^ifies  that  no  fees  will  apply  to 
Satisfaction  Orders,  which  result  after  a 
trade-through.^ 

The  Exchange  does  not  seek  to  make 
any  other  changes  to  its  Schedule  of 
Fees  and  Charges  for  Exchange  Services. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,6  in  general,  and  Section 
6(b)(4)  of  the  Act,  ^  in  particular,  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members.  , 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competiticm  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19l)-4. 


3  See  Securities  Exchange  Act  Release  No.  43086 
(July  28.  2000).  65  FR  48023  (August  4,  2000). 

*  See  Securities  Exchange  Act  Release  Nos.  43086 
(July  28,  2000),  65  FR  48023  (August  4,  2000)  and 
435734November  16.  2000),  65  FR  70850 
(November  28,  2000);  and  43574  (November  16. 
2000),  65  FR  70851  (November  28.  2000). 

5  Trade-throughs  occur  when  broker-dealers 
execute  customer  orders  on  one  exchange  at  prices 
inferior  to  another  exchange's  disseminated  quote. 

6  15  U.S.C.  78f(b). 

'  15  U.S.C.  78«bM4). 
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C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  the 
proposed  rule  change  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A){ii)  of  the 
Act"  and  Rule  19b-4(0(2)  thereunder." 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

.IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
ar^ments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX  2003-05  and  should  be 
submitted  by  March  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 

Margaret  H.  McFarland, 
Dvputy  Secretary.  ^ 

|FR  Doc.  03-3580  Filed  2-12-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13955;  Notice  2] 

Columbia  Body  Manufacturing  Co.; 
Grant  of  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  224 

We  are  granting  the  application  by 
Columbia  Body  Manufacturing  Co. 
("Columbia")  of  Clackamas,  Oregon,  for 
an  exemption  of  three  years  from  Motor 
Vehicle  Safety  Standard  No.  224,  Rear 
Impa0Protection.  Columbia  asserted 
that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard. 

We  published  a  notice  of  receipt  of 
the  application  on  December  4,  2002, 
asking  for  comments  from  the  public  (67 
FR  72266). 

Why  Columbia  Needs  an  Exemption 

Columbia  manufactures  and  sells  a 
dump  body  type  of  trailer  (the  "trailer") 
requiring  that  the  body's  front  end  be 
lifted  in  order  to  discharge  the  load  out 
of  the  back.  The  load  is  asphalt,  used  in 
road  construction.  This  design  of  trailer 
generally  has  an  overhang  at  the  rear  for 
funnel  ing  asphalt  material  into  a  paving 
machine:  consequently,  the  trailer  needs 
16  to  18  inches  of  unobstructed 
clearance  behind  its  rear  wheels  to  hook 
up  with  the  paving  machine  and  dump 
its  load.  Standard  No.  224  specifies  that 
the  rearmost  surface  of  an  underride 
guard  to  be  located  not  more  than 
305mm  (12  inches)  from  the  "rear 
extremity"  of  the  trailer. 

Standard  No.  224  requires,  effective 
January  26,  1998,  that  all  trailers  with  a 
GVWR  of  4536  kg  or  more,  including 
Columbia's,  be  fitted  with  a  rear  impact 
guard  that  conforms  to  Standard  No.  223 
Rear  impact  guards.  Columbia  argued 
that  installation  of  the  rear  impact  guard 
would  prevent  its  trailer  from  operating 
with  the  paving  machine,  and  "would 
interfere  with  the  hook-up  of  the  asphalt 
machine  and  dump  operation  of  the 
trailer."  Columbia  averred  that  it  "has 
investigated  the  retrofit  and 
modifications  needed  to  bring  our 
products  into  compliance  with  FMVSS 
224  Without  success."  We  discuss  below 
its  efforts  to  conform  in  greater  detail. 

Columbia's  Reasons  Why  it  Believes 
That  Compliance  Would  Cause  It 
Substantial  Economic  Hardship  and 
That  It  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  224 

Columbia  is  a  small  volume 
manufacturer.  Its  average  production 


over  the  past  three  years  has  been  12 
trailers  a  year,  "none  of  which  were 
asphalt  paving  trailers."  Normally,  it 
would  produce  10  to  40  trailers 
annueilly.  The  company  employs  30 
people  full  time  and  has  annual  sales  of 
$4-5,000,000.  Columbia  "has  had 
requests  to  quote  on  14"  trailers  and  "14 
truck  mounted  dump  boxes,  bringing 
the  total  sales  figure  to  around 
$750,000.00."  Absent  an  exemption, 
Columbia  "will  be  unable  to  quote  these 
units  substantially  decreasing  our 
projected  sales  figures."  Its  application 
reflected  that  its  cumulative  net  loss  for 
the  fiscal  years  1998,  1999,  and  2000 
was  $99,764.  We  asked  Columbia  to 
provide  data  on  its  fiscal  year  ending 
December  31,  2001,  while  the 
application  was  pending,  and  the 
company  replied  that  its  net  loss  for 
2001  was  $755,722.19. 

Columbia  asserted  that  it  has  sought 
manufacturers  of  underride  guards  since 
1998.  As  a  result  of  its  search. 

We  only  found  one  English  company. 
Quinton-Hazell  that  is  no  longer  making        ' 
either  type,  telescoping  or  hydraulic.  Their 
research  found  that  because  of  the  expense  of 
these  two  types  of  guards  they  would  not  be 
marketable.  We  have  also  investigated  the 
work  done  by  SRAC,  located  in  Los  Angeles, 
CA  in  the  hopes  that  we  might  be  able  to  use 
or  modify  the  guards  they  designed  for  the 
trailers  we  wish  to  build.  Neither  was 
suitable  because  retracting  the  bumper  and 
finding  a  way  to  keep  the  build  up  of  asphalt 
off  of  any  moving  parts  was  not  possible. 

The  company  stated  that  it  intended 
to  continue  to  try  and  resolve  the 
problems  through  continued  research. 

Columbia's  Reasons  Why  It  Believes 
That  a  Temporary  Exemption  Would  Be 
in  the  Public  Interest  and  Consistent 
With  Obiectives  of  Motor  Vehicle  Satiety 

Columbia  argued  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because,  "our  type  of  trailer  helps  state 
and  municipal  governments  to  produce 
the  safe  highways  that  are  needed."  It 
contemplates  building  less  than  50  units 
a  year  while  an  exemption  is  in  effect. 
According  to  Columbia,  the  amoimt  of 
time  actually  spent  on  the  road  is 
limited  because  of  the  need  to  move  the 
asphalt  to  the  job  site  before  it  hardens. 

Public  Comment  on  the  Application 

We  received  one  comment  in 
response  to  our  notice  of  December  4, 
2002.  The  National  Truck  Equipment 
Association  (NTEA)  recommended 
granting  the  petition,  commenting  that 
"the  type  of  trailer  for  which  Columbia 
Body  is  representing  a  temporary 
exemption  is  vital  to  the  proper 
construction  and  maintenance  of  the 


highways."  Like  the  applicant,  NTEA 
was  "unaware  of  any  device  that  would 
meet  the  requirements  of  FMVSS  224 
while  allowing  this  particular  type  of 
trailer  to  perform  its  intended  function." 
It  reminded  us  that  we  have  temporarily 
exempted  similar  types  of  trailers  from 
compliance  with  Standard  No.  224. 

The  Agency's  Findings  in  Support  of  an 
Exemption 

Columbia's  present  average 
production  of  only  12  trailers  a  year  has 
been  insufficient  to  generate  a  net  profit 
for  the  company,  and  its  net  loss  of  over 
$750,000  in  2001  reflects  a  severe 
downturn  in  the  company's  financial 
fortimes.  It  anticipates  that  it  could 
realize  $750,000  in  sales  of  14  trailers  of 
the  type  for  which  it  has  requested 
exemption,  and  for  which  potential 
customers  have  requested  a  price 
quotation.  The  company  has 
investigated,  unsuccessfully,  means  of 
compliance  with  Standard  No.  224. 
There  seemsto  be  agreement,  as 
indicated  by  NTEA's  comment,  that 
there  is  no  feasible  way  for  these  treiilers 
to  be  brought  into  compliance  without 
compromising  the  function  for  which 
they  were  designed. 

The  public  interest  is  served  by 
allowing  the  production  of  these 
special -purpose  road  construction 
trailers,  balanced  against  the  limited 
number  in  which  they  are  produced  and 
the  relatively  limited  time  that  they 
spend  in  transit  on  the  public  roads 
from  one  job  site  to  another.  Further, 
there  is  no  substantial  difference 
between  Columbia  Body's  petition  and 
other  hardship  applications  that  we 
have  granted  in  the  past  (e.g..  Red  River 
Manufacturing,  Inc.  and  Dan  Hill  & 
Associates,  Inc.,  66  FR  20028). 

Accordingly,  for  the  reasons  set 
above,  we  hereby  find  that  compliance 
with  Standard  No.  224  would  cause 
substantial  economic  hardship  to 
Columbia  Body,  which  has  tried  in  good 
faith  to  comply  with  Standard  No.  224, 
and  we  further  find  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  traffic 
safety.  We  accordingly  grant  NHTSA 
Temporary  Exemption  No.  2003-1  to 
Columbia  Body  Manufacturing  Co.  for 
its  dump  body  type  trailer  only,  from  49 
CFR  571.224  Standard  No.  224,  Rear 
Impact  Protection,  expiring  February  1, 
2006. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on  February  10,  2003. 
je&ey  W.  Runge, 
Administrator. 

[FR  Doc.  03-3588  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Issuance  of  Rnal 
Determination  Concerning  Bowling 
Pinsetters 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  final  determination. 

summary:  This  document  provides 
notice  that  Customs  has  issued  a  final- 
determination  concerning  the  coimtry  of 
origin  of  certain  bowling  pinsetters 
which  are  installed  at  military  facilities 
.  in  the  United  States  and  which  will  be 
offered  to  the  United  States 
Government.  The  final  determination 
found  that  based  upon  the  facts 
presented,  the  country  of  origin  of  the 
bowling  pinsetters  is  the  United  States. 
DATES:  The  fmal  determination  was 
issued  on  February  7,  2003.  A  copy  of 
the  final  determination  is  attached.  Any 
party-at-interest,  as  defined  in  19  CFR 
177.22(d),  may  seek  judicial  review  of 
this  final  determination  within  30  days 
ofFebruary  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  S.  Greene,  Special  Classification 
and  Marking  Branch,  Office  of 
Regulations  and  Rulings  (202-572- 
8838). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  February  7,  ?003, 
pursuant  to  subpart  B  of  part  177, 
Customs  Regulations  (19  CFR  part  177, 
subpart  B),  Customs  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  bowling  pinsetters 
offered  to  the  United  States 
Government.  The  U.S.  Customs  ruling 
number  is  HQ  562583.  This  final 
determination  was  issued  at  the  request 
of  Brunswick  Corporation,  under 
procedures  set  forth  at  19  CFR  part  177, 
subpart  B,  which  implements  "Title  III  of 
the  Trade  Agreements  Act  of  1979,  as     ^ 
amended  (19  U.S.C.  2511-18).  The  final 
determination  concluded  that,  based 
upon  the  facts  presented,  the  assembly 
in  the  United  States  of  nimierous  foreign 
and  U.S.  subassemblies  and  parts  to 
create  the  pinsetters  and  the  installation 
of  the  pinsetters  in  facilities  in  the 
United  States  result  in  a  substantial 
transformation  of  the  foreign 
subassemblies.  Accordingly,  the  country 
of  origin  of  the  bowling  pinsetters  is  the 
United  States. 

Section  177.29,  Customs  Regulations 
(19  CFR  177.29),  provides  that  notice  of 
final  determinations  shall  be  published 
in  the  Federal  Register  within  60  days 
of  the  date  the  final  determination  is 
issued.  Section  177.30,  Customs 
Regulations  (19  CFR  177.30),  states  that 


any  party-at-interest,  as  defined  in  19 
CFR  177.22(d),  may  seek  judicial  review 
of  a  final  determination  within  30  days 
of  publication  of  such  determination  in 
the  Federal  Register. 

Any  party-at-interest,  as  defined  in  19 
CFR  177.22(d),  may  seek  judicial  review 
of  this  final  determination  within  30 
days  of  (date  of  publication  in  the 
Federal  Register). 

Dated:  February  7,  2003. 
Michael  T.  Schmitz, 
Assistant  Commissioner,  Office  of     ^ 
Regulations  and  Rulings. 

Attachment. 

HQ  562583 

MAR-05  RRK:R:SM  562583  KSG 

February-  7,  2003. 

Category:  Marking 

Richard  M.  Belanger,  Esq., 

Sidley  Austin  Brown  &  Wood  LLP,  1501  K 

Street,  NW..  Washington.  DC  20005. 
Re:  Countn,'  of  origin  of  bowling  pinsetters; 

substantial  transformation;  19  CFR  177.22; 

procurement. 

Dear  Mr.  Belanger:  This  is  in  response  to 
your  letters  dated  November  18.2002.  and 
January  17,  2003,  on  behalf  of  Brunswick 
Corporation,  requesting  a  final  determination 
of  origin  pursuant  to  19  CFR  177.22(c) 
regarding  U.S.  Government  procurement  of 
certain  bowling  pinsetters  assembled  in  the 
United  SUtes. 

Facts 

Brunswick  Corporation  is  the  importer  of 
the  components  of  the  bowling  pinsetters  and 
therefore,  is  a  party-in-interest  as  defined  in 
19  CFR  177.22(d). 

This  case  involves  the  GS-X  model  of 
bowling  pinsetters,  which  are  automated 
machines  designed  to  return  bowling  balls, 
pick  up  standing  bowling  pins  and  clear  the 
deck  at  bowling  facilities.  The  pinsetters  are 
sold  to  military  installations  and  other  U.S. 
Government  entities.  This  request  involves  a 
contract  for  installation  of  the  GS-X 
pinsetters  at  bowling  alleys  located  inside  the 
United  States.  Brunswick  anticipates  that  it 
will  enter  into  contracts  in  the  future  for 
facilities  at  U.S.  military  bases  in  foreign 
countries  as  well  as  in  the  United  States. 

The  GS-X  pinsetter  is  typically  sold  in  sets 
of  two  mechanical  subassemblies  and  one 
electrical  controller  assembly  plus  other 
parts,  although  Brunswiclc  may  occasionally 
sell  a  single  mechanical  assembly  with  an 
attached  electrical  controller.  The  electrical 
assembly  is  manufactured  in  the  United 
States  by  Controls,  Inc.,  an  unrelated 
company.  ^ 

The  mechanical  assemblies  are  comprised 
of  seven  subassemblies  consisting  of 
thousands  of  components  from  numerous 
countries.  The  mechanical  assemblies  consist 
of  three  major  parts:  (1)  The  central  block:  (2) 
the  "six-pack";  and  (3)  the  ball  accelerator. 
The  central  block  is  a  large  steel  box  that 
contains  four  subassemblies:  the  sweep 
wagon  subassembly;  'he  setting  table 
subassembly;  the  drive  frame  sub-assembly; 
and  the  distributor  subassemblies.  Included 
in  the  drive  frame  subassembly  are  three 
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motors,  including  the  distributor  motor,  the 
sweep  motor  and  the  table  motor.  The 
distributor  subassembly,  which  resembles  a 
gonveyor  belt  assembly  line,  takes  the  pins 
from  the  pin  elevator  subassembly  and  places 
them  in  the  setting  table  subassembly. The 
setting  table  subassembly  picks  up  the 
standing  pins  from  the  lane  and  takes  them 
again  from  the  distributor  subassembly  before 
setting  them  down  on  the  lane.  Between  the 
time  when  the  .setting  table  picks  ip  the 
standing  pins  and  sets  them  down  again,  the 
sweep  wagon  subassembly  sweeps  away 
felled  pins.  The  drive  frame  subas,sembly 
houses  three  of  the  motors  that  are  needed  to 
run  the  central  block  and  six-pack. 

The  six-pack  assembly  contains  the  pin 
elevator  suba.ssembly  with  two  pin  elevators 
and  the  ball  pit  subassembly  with  two  ball 
cushions  and  two  rollers.  The  pin  elevator 
subassembly  receives  the  pins  from  the  ball 
pit  subassembly  and  raises  them  into  the 
distributor  subassembly.  The  ball  pit 
subassembly  handles  the  initial  impact  of  the 
pins  and  ball  and  cycles  them  through  the 
pinsetter  to  get  ready  for  the  next  ball. 

The  ball  accelerator  includes  the  ball  . 
accelerator  motor.  The  ball  accelerator 
subassembly  returns  the  ball  to  the  bowler. 

In  addition  to  the  above-described 
mechanical  subassemblies,  the  complete 
pinsetter.  as  installed,  contains  the  11. S.- 
"  origin  electrical  controller  assembly  as  well 
as  other  U.S.  parts. 

In  foreign  country  X.  Brunswick  constructs 
the  large  steel  frame  that  houses  the  central 
block.  Numerous  other  parts  from  various 
countries  are  also  shipped  to  foreign  country 
X  for  assembly  of  the  seven  principal 
subassemblies  of  the  mechanical  assembly. 
Brunswick  then  attaches  the  distributor 
subassembly  to  the  steel  casing  of  the  central 
block.  The  six  remaining  subassemblies  and 
the  central  block  casing  are  then  shipped  to 
a  manufacturing  facility  in  Muskegon, 
Michigan. 

I.  Processing  Performed  at  Michigan  Plant 

In  the  United  States  (Muskegon,  Michigan), 
Brunswick  integrates  the  sweep  wagon  and 
setting  table  subassemblies,  as  well  as  the 
three  motors  of  the  drive  frame  subassembly, 
into  the  central  block. 

The  integration  of  the  sweep  wagon 
mechanical  subassembly  involves  installing 
it  into  the  central  block  in  a  front  orientation 
at  a  45  degree  diagonal  position,  with  the 
right  end  being  placed  into  the  right  sweep 
track  flrst.  Brunswick  then  adjusts  the  rollers 
to  a  minimum  clearance  of  five  millimetrrs 
on  each  side  between  the  roller  screw,  taking 
care  to  ensure  that  adequate  clearance  is 
maintained  during  the  entire  length  of  travel 
by  manually  running  the  wagon  forwardand 
aft.  Brunswick  then  attaches  the  sweep 
wagon  to  the  sweep  crank  arms  with  nylon 
bushings,  large  flat  shim  washers  and 
retaining  rings.  This  procedure  is  then 
repeated  on  the  opposite  side.  Finally, 
Brunswick  adjusts  the  clearance  to  an 
average  of  ten  millimeters  between  the  gutter 
adapter  and  the  flat  gutter,  with  slots  and 
screws  provided  in  both  adapters.  This  final 
adjustment  must  be  made  at  the  midpoint  of 
wagon  travel  to  allow  the  necessary  clearance 
at  extreme  front  and  rear  positions. 


Brunswick  integrates  the  setting  table 
mechanical  subassembly  into  the  central 
block.  This  process  involves  the  initial 
placement  of  spacers  onto  the  comers  of  the 
test  stand  deck.  The  assembly  team  then 
delivers  the  setting  table  to  the  test  stand 
deck  and  sets  it  onto  the  spacers,  ensuring 
that  the  spacers  are  clear  of  the  spotting  tong 
attachment  screws  that  protrude  from  the 
underside  of  the  setting  table.  Brunswick 
then  manually  turns  the  setting  table  drive 
pulley  on  the  left  side  of  the  drive  frame  to 
drop  the  left  and  right  deck  racks  to  the 
lowest  point.  The  deck  rack  teeth  are  aligned 
to  the  drive  gear  teeth  and  plumb.  Brunswick 
removes  the  hex  nuts  and  lock  washers  from 
the  setting  table  studs  and  installs  the  feet  of 
the  deck  rack  onto  studs.  Brunswick  then 
rotates  the  l5ottom  hex  nuts  until  the  first 
interference  is  detected  against  the  deck  rack 
feet.  The  top  hardware  is  reinstalled  and 
tightened.  Brunswick  manually  turns  the 
setting  table  drive  pulley  in  the  opposite 
direction  to  rai.se  the  setting  table  slightly  so 
that  the  spacers  c;an  be  removed.  The  setting 
table  is  re7lowered  to  the  lowest  position. 
Brunswick  verifies  that  a  5  to  15  millimeter 
gap  exists  on  all  points  between  the  setting 
table  frame  and  the  deck  of  the  test  stand.  If 
proper  clearance  is  not  correct,  or  if  the  table 
frame  is  not  level,  appropriate  adjustments 
are  made.  The  top  sections  are  then 
assembled  for  the  telescoping  square  drive 
shafts  for  each  of  the  setting  table  pivot 
shafts,  and  the  spotting  tongs  with  hardware 
are  provided.  Finally.  Brunswick  a.ssembles 
and  routes  the  setting  table  function  switch 
and  solenoid  cable  into  the  panduit  channel 
at  the  front  of  the  machine. 

Brunswick  integrates  the  distributor  motor 
of  the  drive  frame  subassembly  into  the 
central  block.  This  involves  the  assembly  and 
placement  of  the  motor  pulley  to  the  motor 
shaft.  A  60  Hz  sheave  must  be  facing  away 
from  the  motor  assembly.  The  motor  and 
mount  assembly  must  first  be  placed  into  the 
forward  motor  location  in  the  left  drive  frame 
and  then  be  assembled  into  the  frame  with 
bushing,  spacer  and  hitch  pins.  Brunswick 
then  assembles  the  tension  spring  from  the 
mount  to  the  frame.  Brunswick  assembles  the 
V-belt  to  the  motor  pulley  and  drive  pulley. 

The  sweep  motor  of  the  drive  frame 
subassembly  is  integrated  into  the  central 
block.  This  involves  a  process  identical  to  the 
assembly  of  the  distributor  motor  described 
above  except  that  the  assembly  is  located  in 
the  middle  motor  location  of  the  drive  framd. 

The  setting  fable  step  motor  of  the  drive 
frame  subassembly  is  integrated  into  the 
central  block.  This  involves  a  process 
identical  to  the  assembly  of  the  distributor 
and  sweep  motors  described  above  except 
that  the  assembly  is  located  in  the  rear  motor 
location  of  the  drive  frame. 

After  assembly  of  the  three  subassemblies 
into  the  central  block,  the  fully  assembled 
central  block  is  quality  tested  at  the  Michigan 
facility.  Each  central  block  undergoes  400 
cycles  of  testing,  which  can  take  several 
hours. 

Counsel  states  that  the  processing 
performed  at  the  Michigan  facility  requires 
complex  and  detail-oriented  labor  and 
precise  calibrations  performed  by  highly 
skilled  employees. 


II.  Processing  Performed  at  Bowling  Facility 

At  the  bowling  facility,  the  ball  pit  and  pin 
elevator  subassemblies  are  joined  to  create 
the  six-pack  component  of  the  mechanical 
assembly.  The  central  block,  six-pack,  and 
ball  accelerator  are  then  assembled  to  form 
the  mechanical  assemblies,  after  which  the 
U.S. -made  electrical  controller  assembly  and 
other  miscellaneous  parts  are  integrated  into 
the  mechanical  assemblies  to  form  the  GS- 
X  pinsetter. 

The  GS-X  pinsetter  is  installed  into  the 
bowling  facility.  This  process  takes 
approximately  20  hours  of  skilled  labor  per 
pinsetter,  using  tools  and  large  moving 
equipment  specially  constructed  for  that 
particular  installation.  The  project  manager 
and  field  foreman  manage  the  quality- 
assurance  procedures  and  certify  that  each 
pinsetter  is  installed  and  functioning 
according  to  Brunswick  specifications,  which 
counsel  states  surpass  those  of  the  American 
Bowling  Congress. 

Issue 

Whether  the  bowling  pinsetters  are 
substantially  transformed  in  the  United 
States  so  that  they  become  products  of  the 
United  States  for  U.S.  Government 
procurement  purposes. 

Law  and  Analysis 

Under  subpart  B  of  part  177.  19  CFR  177.21 
et  seq..  which  implements  Title  III  of  the 
Trade  Agreements  Act  of  1979.  as  amended 
.  (19  U.S.C.  2511  et  seq.),  the  Customs  Service 
issues  country  of  origin  advisory  rylings  and 
final  determinations  on  whether  an  article  is 
or  would  be  a  product  of  a  designated 
country  or  instrumentality  for  the  purposes 
of  granting  waivers  of  certain  "Buy 
American"  restrictions  in  U.S.  law  or 
practice  for  products  offered  for  sale  to  the 
IJ.S.  Government. 

Under  the  rule  of  origin  set  forth  under  19 
U.S.C.  2518(4)(B):  "An  article  is  a  product  of 
a  country  or  instrumentality  only  if  (i)  it  is 
wholly  the  growth,  product,  or  manufacture 
of  that  country  or  instrumentality,  or  fii)  in 
the  case  of  an  article  which  consists  in  whole 
or  in  part  of  materials  from  another  country 
or  instrumentality,  it  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed." 

See  also  19  CFR  177.22(a). 

If  the  manufacturing  or  combining  process 
is  a  minor  one  which  leaves  the  identity  of 
the  imported  article  intact,  a  substantial 
transformation  has  not  occurred.  See 
Unirvyal  Inc.  v.  United  States,  3  CIT  220,  542 
F.  Supp.  1026  (CIT  1982).  Assembly 
operations  which  are  minimal  or  simple,  ^ 
opposed  to  complex  or  meaningful,  will 
generally  not  result  in  a  substantial 
transformation.  See  C.S.D.  80-111.  C.S.D.  85- 
25.  and  C.S.D.  90-97. 

Customs  ruled  in  Headquarters  Ruling 
Letter  ("HRL")  561734,  dated  March  22. 
2001,  66  FR  17222.  that  Sharp 
multifunctional  machines  (printer,  copier 
and  fax  machine)  assembled  in  Japan  were  a 
product  of  lapan  for  procurement  purposes. 
The  machines  were  comprised  of  227  parts 
(108  parts  sourced  from  Japan,  92  parts  bom 


Thailand,  3  parts  from  China,  and  24  parts 
from  other  countries)  and  eight 
subassemblies,  each  of  which  was  also 
assembled  in  Japan.  Further,  the  scanner  unit 
(one  of  the  eight  subassemblies)  which  was 
assembled  in  Japan  was  characterized  as  "the 
heart  of  the  machine."  See  also  HRL  561568, 
dated  March  22,  2001,  66  FR  17222. 

In  HRL  560433.  dated  September  19.  1997, 
Customs  held  that  the  assembly  in  the  United 
Kingdom  of  audio/video  stereo  receivers 
from  16  subassemblies  and  other  com;)onents 
originating  from  various  countries  resulted  in 
a  substantial  transformation.  Customs  noted 
in  that  ruling  that  numerous  skilled  workers 
assembled  the  stereo  receivers  from 
numerous  components  and  hundreds  of  raw 
materials.  In  HRL  734045,  dated  October  8, 
1991,  Customs  held  that  foreign 
subassemblies  and  other  components 
imported  into  Hong  Kong  which  were 
processed  and  assembled  with  other  Hong 
Kong  components  to  make  laptop  and 
notebook  personal  computers  were 
substantially  transformed  as  a  result  of  the 
Hong  Kong  operations. 

In  HRL  558919,  dated  March  20,  1995, 
Customs  held  that  an  exti  uder  subassembly 
manufactured  in  England  was  substantially 
transformed  in  the  United  States  when  it  was 
wired  and  combined  with  U.S.  components 
(motor,  electrical  controls  and  extruder 
screw)  to  create  a  vertical  extruder.  In  HRL 
559887,  dated  October  3,  1996,  Customs  held 
that  swivel  joints  and  torsion  spring  balance 
assemblies  from  India  were  substantially 
transformed  when  assembled  in  the  U.S.  with 


U.S. -origin  components  to  produce  top  and 
bottom  loading/unloading  arms  (petroleum 
handling  equipment).  Therefore,  the  loading 
arms  were  considered  products  of  the  United 
States.  Customs  recently  ruled  in  HRL 
562502,  dated  November  8,  2002,  that  a 
Chinese-origin  transfer  feeder  unit  and 
Chinese-origin  outer  covers  were 
substantially  transformed  when  assembled  in 
Japan  with  a  Japanese-origin  laser  scanner 
unit  to  produce  a  printer  engine.  "When 
taken  together,  the  manufacture  of  the  laser 
scanner  unit  and  the  final  assembly  of  the 
printer  engine  is  complex  and  meaningful." 
Therefore,  for  procurement  purposes,  the 
printer  engines  were  considered  to  be 
products  of  Japan. 

In  this  case,  the  complex  assembly  of  the 
central  block  ftom  three  subassemblies, 
including  the  incorporation  of  three  motors 
from  the  drive  frame  subassembly  into  the 
central  block,  combined  with  the  subsequent 
assembly  of  the  central  block,  six-pack,  ball 
accelerator,  and  U.S.-origin  electrical 
controller  assembly  and  the  installation  of 
the  pinsetters  in  bowling  facilities  in  the 
United  States,  when  taken  together,  result  in 
a  substantial  transformation  of  the  foreign- 
origin  subassemblies  involved.  The 
processing  in  the  United  States  requires 
precise  calibration  and  involves  the  assembly 
of  numerous  parts  and  subassemblies  and 
highly  skilled  labor.  The  name,  character  and 
use  of  the  foreign-origin  subassemblies  and 
parts  change  as  a  result  of  the  processing  and 
other  assembly  operations  performed  in  the 
United  States.  Therefore,  pursuant  to  19 


U.S.C.  2518(4)(B),  and  19  CFR  177.22(a).  we 
find  that  the  country  of  origin  of  the  bowling 
pinsetters  is  the  United  States. 

Holding 

Based  on  the  facts  presented,  the 
components  imported  into  the  United-States 
that  are  used  in  the  manufacture  of  the 
bowling  pinsetters  involved  in  this  case  are 
substantially  transformed  in  the  United 
States.  Accordingly,  pursuant  to  19  U.S.C. 
2518(4)(B),  and  19  CFR  177.?2(a),  the  country 
of  origin  of  the  bowling  pinsetters  is  the 
United  States. 

Notice  of  this  final  determination  will  be 
given  in  the  Federal  Register  as  required  by 
19  CFR  177.29.  Any  party-at-interest  other 
than  the  party  which  requested  this  final 
determination  may  request,  pursuant  to  19 
CFR  177.31,  that  Customs  reexamine  the 
matter  anew  and  issue  a  new  final 
determination. 

Any  party-at-interest  may,  within  30  days 
after  publication  of  the  Federal  Register 
notice  referenced  above,  seek  judicial  review 
of  this  final  determination  before  the  Court 
of  International  Trade. 

Sincerely, 
Michael  T.  Schmitc 

Assistant  Commissioner,  Office  of 
Regulations  &■  Rulings. 

[FR  Doc.  03-3510  Filed  2-12-03;  8:45  am] 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[MO  160-1169;  IL 187-2;  FRL-7444-*] 

Determination  of  Nortattainmont  as  of 
NovemlMr  15, 1996,  and 
Reclassification  of  ttie  St.  Louis  Ozone 
Nonattainment  Area;  States  of 
Missouri  and  illinois 

Correction 

In  rule  document  03-1771  beginning 
on  page  4836  in  the  issue  of  Thursday, 


January  30,  2003,  make  the  following 
correction: 

§81.326    [Corrected] 

On  page  4841,  in  §  81.326.  in  the 
table,  in  the  first  column,  under  the 
heading  "St.  Louis  Area",  in  the  fourth 
entry,  "St.  Louis  County"  should  read, 
"St.  Louis". 

IFR  Doc.  C3-1771  Filed  2-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcotiol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

[Notice  No.  968] 
RIN  1512-AB48 

Coimnerce  in  Explosives  (2000R-9P) 

Correction 

In  proposed  rule  document  03-1946 
beginning  on  page  4406  in  the  issue  of 


Wednesday,  January  29.  2003,  make  the 
following  corrections: 

§55.11    [Convcted] 

1.  On  page  4416,  in  §55.11,  in  the 
third  column,  in  the  sixth  line  from  the 
bottom,  after  "perchlorate,"  add 
"sulphur". 

§55.207    [Corrected] 

2.  On  page  4419,  in  §55.207,  in  the 
third  column,  in  paragraph  {c){8),  in  the 
third  line.  "6-inches"  should  read.  "6% 
inches". 

§55.208    [Corrected] 

3.  On  page  4420.  in  §55.208,  in  the 
third  column,  in  paragraph  (d)(18),  in 
the  seventh  line,  "  "-inch  "  should  read, 
"3/4-inch". 

(FR  Doc.  C3-1946  Filed  2-12-03;  8:45  ami 
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RULES  GOING  INTO 
EFFECT  FEBRUARY  13, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Cafifomia;  published  2-13-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  published  1-29-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine. 

foreign: 

Hot  water  dip  treatment  for 
mangoes;  comments  due 
by  2-18-03;  published  1-2- 
03  [FR  02-33049] 

Ya  pears  from  China; 
comments  due  by  2-18- 
08;  published  12-20-02 
[FR  02-32056] 
Plant  related  quarantine; 

domestic: 

Mexican  fruit  fly;  comments 
due  by  2-21-03;  published 
12-23-02  [FR  02-32178] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  lands; 
projects  and  activities; 
notice,  comment,  and 
appeal  procedures; 
comments  due  by  2-18-03; 
published  12-18-02  [FR  02- 
31681] 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rufal  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meetings: 
Listeria  risk  assessment; 
coPTKnents  due  by  2-21- 
03;  published  2-6-03  [FR 
03-02942] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  2-19-03;  published  11- 
21-02  [FR  02-29301] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 

—     Programs;  njral  area 
definition,  etc.;  comrrwnts 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Rural  UtilHies  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  [FR  02-32050] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharics;  comments 
due  by  2-17-03; 
published  1-27-03  [FR 
03-01786] 
Intemational  fisheries 
regulations: 
Pacific  halibut- 
Catch  sharing  plan  and 
sport  fishing 
management;  comments 


due  by  2-18-03; 
published  2-6-03  [FR 
03-02806] 
DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Govemmentwide  commercial 
purchase  card  internal 
controls;  comments  due 
by  2-18-03;  published  12- 
20-02  [FR  02-31948] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 

national  emission  standards: 

iron  and  steel  foundries; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-31234] 

Lime  manufacturing  plants; 
comments  due  by  2-18- 
03;  published  12-20-02 
[FR  02-31233] 

Primary  magnesium  refining 
facilities;  comments  due 
by  2-21-03;  published  1- 
22-d3  [FR  03-00089] 

Taconite  iron  ore  processing 
plants;  comments  due  by 
2-18-03;  published  12-18- 

02  [FR  02-31231] 
Air  quality  implementation 

.    plans;  approval  and 
promulgation;  various 
States: 

Florida;  comments  due  by 
2-18-03;  published  1-16- 

03  [FR  03-00857] 
Maryland;  comments  due  by 

2-18-03;  published  1-16- 
03  [FR  03-00854] 
Nevada;  comments  due  by 
2-21-03;  published  1-22- 
03  [FR  03-01145] 
Ohio;  comments  due  by  2- 
18-03;  published  1-16-03 
[FR  03-00961] 
Oregon;  comments  due  by 
2-21-03;  published  1-22- 
03  [FR  03-00852] 
Pennsylvania;  comments 
due  by  2-18-03;  published 
1-17-03  [FR  03-00731] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency    ' 
plan — 

National  priorities  list 
update;  comments  due 
by  2-18-03;  published 
1-16-03  [FR  03-00733] 
National  priorities  list 
update;  comments  due 
by  2-18-03;  published 
1-16-03  [FR  03-00734] 
.    National  priorities  list 
update;  comments  due 
by  2-20-03;  published 
1-21-03  [FR  03-01144] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


Intemational  Setttemients 
Policy  reform  and 
intemational  settlement 
rates;  comments  due  by 
2-18-03;  published  2-10- 
03  [FR  03-03137] 
Radio  .services,  special: 
Private  land  mot>ile  radio 
services  — 
Public  safety 

communications  in  ttie 

800  MHz  band,  etc.; 

supplemental 

comments;  comments 

due  by  2-18-03; 

published  2-10-03  [FR 

03-03276] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Community  Services  Block 
Grants;  charitable  choice 
provisions;  comments  due 
by  2-18-03;  published  12- 
17-02  [FR  02-31675] 
Temporary  Assistance  for 
Needy  Families  Program: 
Charitable  Choice 
provisions;  comments  due 
by  2-18-03;  published  12- 
17-02  [FR  02-31674] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  lat)eling — 
D-tagatose  and  dental 
caries;  health  claims; 
comments  due  by  2-18- 
03;  published  12-2-02 
[FR  02-30474] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Substance  Abuse  Prevention 
and  Treatment  Bkx* 
Grant  and  Projects  for 
Assistance  in  Transitk>n 
from  Homelessness 
Programs;  charitable 
choice  provisions; 
comments  due  by  2-18- 
03;  published  12-17-02 
•       [FR  02-31673] 
INTERIOR  DEPARTMENT 
'  Surface  Mining  Reclamation 
artd  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissk>ns: 

Alat>ama;  comments  due  by 
2-18-03;  published  1-16- 
03  [FR  03-00975] 
Maryland;  comments  due  by 
2-18-03;  published  1-16- 
03  [FR  03-00979] 
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JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.; 

Inmate  discipline  respecting 
violations  of  telephone 
and  smol(ing  policies: 
code  number  changes  for 
agency  tracking  purposes 
only;  comments  due  by  2- 
18-03;  published  12-18-02 
[FR  02-31661] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Mining  products;  testing, 
evaluation,  and  approval: 

Mobile  battery-powered 
machines:  plug  and 
receptacle-type 
connectors:  altemate 
locking  devices: 
Comments  due  by  2-21- 
03:  published  1-22-03  (FR 
03-01305] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Account  t)enefits  ratio; 

comments  due  by  2-18- 

03:  published  12-18-02 

[FR  02-31776] 
Annuity  or  lump  sum 

application;  Internet  filing; 

comments  due  by  2-18- 

03:  published  12-18-02 

(FR  02-31775] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Issuer  repurchases:  safe 
hartx>r  provisions; 
amendments:  comments 
due  by  2-18-03;  published 
12-18-02  [FR  02-31656] 

'    Sart>anes-Oxley  Act  of 
2002:  implementation — 

Disclosure  requirements; 

comments  due  by  2-18- 

03:  published  1-31-03 

[FR  03-02018] 
Listed  company  audit 

committees:  standards; 


comments  due  by  2-18- 
03:  published  1-17-03 
[FR  03-00690] 

SOCIAL  SECURITY 
ADMINISTRATION 

Administrative  regulations: 
Federal  Tort  Claims  Act  and 
Military  Personnel  and 
Civilian  Employees  Claims 
Act:  claims:  comments 
due  by  2-18-03:  published 
12-20-02  [FR  02-32051) 
Social  security  benefits  and 
supplemental  security 
income: 

Federal  old-age,  survivors, 
and  disability  benefits, 
and  aged,  blind,  and 
disabled — 

Multiple  body  system 
impairments;  medical 
criteria  evaluation; 
comments  due  by  2-21- 
03:  published  12-23-02 
[FR  02-32217] 

STATE  DEPARTMENT 

Visas:  Immigrant  and 

nonimmigrant 

documentation: 

Uncertified  foreign  health- 
care workers:  comments 
due  by  2-18-03:  published 
12-17-02  [FR  02-31603] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Alnworthiness  directives: 
Boeing:  comments  due  by 

2-18-03:  published  1-3-03 

[FR  03-00048] 
Eurocopter  FrarKe; 

comments  due  by  2-18- 

03;  published  12-18-02 

[FR  02-31751] 
McDonnell  Douglas: 

comments  due  by  2-18- 

03;  published  1-3-03  [FR 

03-00047] 
Raytheon:  comments  due  by 

2-18-03:  published  1-3-03 

[FR  03-00049] 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  2-21- 


03;  published  1-14-03  [FR 
03-00673] 
AInworthiness  standards: 
Special  conditions — 
Pratt  &  Whitney  Canada 
PT6-67D  turbine  engine: 
comments  due  by  2-18- 
03:  published  1r16-03 
[FR  03-01010] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service  . 
Agency  information  collection 
activities: 

Proposed  collection; 
comment  request; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-32154] 
Income  taxes:  ' 

Outbound  liquidations  to 
foreign  corporations:  anti- 
abuse  rule  guidance: 
comments  due  by  2-18- 
03;  published  11-20-02 
[FR  02-29508] 
Rents  and  royalties: 
advance  rentals  inclusion 
in  gross  income: 
comments  due  by  2-18- 
03:  published  12-18-02 
[FR  02-31858) 
Taxable  stock  transactions; 
information  reporting 
requirement;  cross- 
reference;  comments  due 
by  2-18-03;  published  11- 
18-02  [FR  02-29200] 
TREASURY  DEPARTMENT 
Practwe  and  procedure: 
Practk:e  before  Internal 
Revenue  Service: 
comments  due  by  2-18- 
03;  published  12-19-02 
[FR  02-31989) 

VETERANS  AFFAIRS 
DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  2-18-03; 
published  12-19-02  [FR  02- 
31708] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put)lic  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/tedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
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H.J.  Res.  18/P.L.  108-5 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2003,  and  for  other 
purposes.  (Feb.  7,  2003;  117 
Stat.  9) 

Last  List  February  4,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  servrce  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  rtwp.// 
Iistsen.gsa.gov/arctiives/  ■ 
publaws-l.titmi 

Note:  this  service  is  strictly 
for  E-mail  notifk^ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


3 


J 


1.0    IS'-  "^ 


I.I 


13.2 


13.6 


1 4.0' 


1.25 


1.4 


2.2 


2.0 


1.8 


1.6 


r  . 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


United  States 
Government 
Printing  Office 

SUPERINTENDENT     ^ 
OF  DOCUMENTS 
Washington.  DC  20402 


2-14-03 

Vol.  68      No.  31 


Friday 

Feb.  14,  2003 


OFFICIAL  BUSINESS 
Penalty  for  Private  Use.  S300 


PERIODICALS 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


A  FR   PR00U300P  FEB  03 

PROQUEST 

BONNIE  COL VI N 

300  N  ZEEB  RD 

F)NN  ^BOR     M3   4B106 


B 


481 


X 


2-14-03 

VoL  68        No.  31 

P^es  7411-7692 


Friday 

Feb.  14,  2003 


n 


Federal  Register / Vol.  68,  No.  31 /Friday,  February  14,  2003 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through    ' 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  oeneral 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  .service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  volume  59,  Number  1  (January  2,  1994]  forward. 

GPO  Access  users  c:an  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  tirtie,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of  pages  as  actually  bound:  or  $2.00  for 
each  issue  in  microfic-he  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to' 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  lo:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  , 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(TolKFree) 


202-741-6005 
202-741-6005 


What's  NEWI 

Federal  Register  Table  of  Contents  via  e-mail 

Sut>scnbc  to  FEDREGTOC,  to  receive  the  Fetleral  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://Ustserv.access.gpo.gov  and  select: 

Online  mailing  list  arcbiivs 
FF.l)R£OT(X:-L 
Join  or  leatv  the  list 
Then  follow  the  instructions. 


0 


Primed  on  recycled  paper. 


Contents 


m 


Federal  Register 

Vol.  68,  No.  31 

Friday,  February  14,  2003 


Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 
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Civil  rights  discrimination  complaints;  adjudication, 
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Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7612-7613 

•Animal  and  Plant  Health  Inspection  Service 

RULES 
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Committees;  establishment,  renewal,  termination,  etc.: 
National  Institute  for  Occupational  Safety  and  Health, 
Board  of  Scientific  Coimselors,  7563 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
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Children  and  Families  Administration 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7563-7565 
Submission  for  0MB  review;  comment  request,  7565- 
7567 
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Louisiana,  7427-7428 
PROPOSED  RULES 

Great  Lakes  Pilotage  regulations:  rates  update,  7489 
Ports  and  waterways  safety: 
Chicago  Captain  of  Port  Zone,  IL;  safety  zones.  7473- 

7476 
Columbia  River,  Vancouver,  WA;  safety  zone,  7471-7472 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  7643- 
7645 

Commerce  Department  ,  ^ 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration    -. 

See  Technology  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  7498-7499     . 
Reports  and  guidance  documents;  availability,  etc.: 
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objectivity,  utility,  and  integrity  guidelines,  7499- 
7500 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macedonia,  7509-7510 

Commodity  Credit  Corporation 
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Domestic  sugar;  2002-crop  overall  allotment  quantity 
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NOTICES 
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Grants  and  cooperative  agreements;  availability,  etc.: 
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Defense  Department 

See  Defense  Logistics  Agency 
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Federal  Acquisition  Regulation  (FAR): 
Fish,  shellfish,  and  seafood  products,  7441-7443 
Regions  subject  to  economic  sanctions;  emergency 
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PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost-reimbursement  contracts;  payment  bonds,  7490- 

7491 
Vessel  repair  and  alteration  contracts;  loss  liability,  7491 

Defense  Logistics  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Procurement  technical  assistance  centers — 
Cost  sharing  cooperative  agreement,  7512 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

High-risk  drinking  or  violent  behavior  prevention  among 
college  students;  campus  and/or  community-based 
strategies  development,  enhancement,  etc.,  7559- 
7560  '  * 

Meetings: 
Educational  Excellence  for  Hispanic  Americans, 

President's  Advisory  Commission,  7514-7515 
Federal  Interagency  Coordinating  Council,  7515 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph-Sheppard  Act — 
Arbitration  panel  decisions,  7515-7517 

Empioyment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  7613-7614 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7615 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

7615-7616 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  7517-7518 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Rocky  Flats,  CO.  7518 
Fusion  Energy  Sciences  Advisory  Committee,  7518-7519 

Environmentai  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  7428 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Imazamox.  7428-7433 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Rhode  Island.  7476-7489 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Clean  Air  Compliance  Analysis  Advisory  Council.  7531- 
7534 
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Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  7535-7536 
Grants  and  cooperative  agreements;  availability,  etc.: 

Tribal  pesticide  projects.  7539-7542 
Pesticide,  food,  and  feed  additive  petitions: 
Boscalid.  7542-7548 
Pyrimethanil.  7548-7554 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  comrriodities: 
Aspergillus  flavus  AF36.  7554-7558 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Solitron  Microwave  Site.  FL.  7559 
Water  pollution  control: 

McMurdo  Sound.  Antarctica;  ocean  disposal  of  man- 
made  ice  piers;  general  permit  to  National  Science 
Foundation.  7536-7539 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Storm  water  discharges  from  construction  activities; 
general  permit;  correction.  7651 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Washington,  DC  metropolitan  area  special  flight  rules  in 
vicinity.  7683-7691 
Airworthiness  directives: 

Raytheon;  correction.  7651 
Class  D  and  Class  E  airspace;  correction.  7651 
PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  France.  7451-7453 

Raytheon.  7449-7451 
NOTICES 

Airport  noise  compatability  program: 

Noise  exposure  maps — 

Toledo  Express  Airport.  OH.  7645-7646 
Environmental  statements;  notice  of  intent: 

O'Hare  International  Airport.  IL.  7646-7647 
Exemption  petitions;  summary  and  disposition.  7647-7648 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 
International  telecommunications  services — 
Whipsawing  protection  on  U.S.-Philippines  route; 
protection  petition.  7512-7514 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  7560 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7560-7561 
Submission  for  OMB  review;  comment  request.  7561 

Disaster  and  emergency  areas: 
Micronesia,  7561 
Northern  Mariana  Islands.  7562 

Federal  Energy  Regulatory  Commission 

RULES 
'  Practice  and  procedure: 

Electronic  registration  (eRegistration) 
Effective  date  suspended.  7416 
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NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Calpine  California  Equipment  Finance  Co..  LLC.,  et  al. 
Environmental  statements;  availability,  etc.: 

Parowan  City,  UT,  7524 
Environmental  statements;  notice  of  intent: 

Wyckoff  Gas  Storage  Co..  LLC.  7525-7526 
Hydroelectric  applications.  7526-7531 
Applications,  hearings,  determinations,  etc.: 

Cove  Point  LNG  LP.  7519 

Guardian  Pipeline  Co..  L.L.C..  7519-7520 

Northern  Border  Pipeline  Co.,  7520 

Northern  Natural  Gas  Co.,  7520-7521 

PG&E  Gas  Transmission.  Northwest  Corp..  7521 

Talbot  EMC  et  al..  7522 

Vermont  Nuclear  Power  Corp.  et  al..  7522 

Williston  Basin  Interstate  Pipeline  Co..  7522-7523 

Federal  Highway  Administration 

RULES 

Statewide  and  metropolitan  transportation  planning 
Correction.  7418-7419 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  7562 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  7562 
Meetings;  Sunshine  Act,  7562-7563 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act",  7563  . 

Firuincial  Management  Service 

See  Fiscal  Service 

Rscal  Service 

RULES 

Bonds  and  notes.  U.S.  Treasury: 
Series  EE  and  I  savings  bonds  issued  January  2003  or 
later;  redemption  eligibility  period  extended  from  6 
to  12  months 
Correction.  7427 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  7578-7579 
Cooperative  and  comprehensive  management  plans; 
availability,  etc.: 
Genus  Eriocheir  (Chinese  mitten  crab);  comment  request, 
7579-7580 
Endangered  and  threatened  species:  • 

Findings  on  petitions,  etc. — 
Cahfomia  Spotted  Owl.  7580-7608 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  7608-7609 

Food  and  Drug  Administration 

RULES 

Color  additives: 
Mica-based  pearlescent  pigments.  7416 


Foreign  Agricultural  Service 

NOTICES 

Meetings: 

Sugar;  licensed  refiners'  reexport  credits;  shipments  to 
Mexico,  7494-7495 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Helena  National  Forest,  MT,  7495-7496 
Meetings: 
Giant  Sequoia  National  Menument  Scientific  Advisory 

Board.  7496 
Resource  Advisory  Committees — 
Del  Norte  County,  7496-7497 
Eastern  Idaho,  7497  ^ 

North  Central  Idaho.  7497 
Tehama  County.  7497 

Grain  Inspection,  Paciters  and  Stocicyards  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Grain  Inspection  Advisory  Committee.  7497-7498 

Health  an6  Human  Services  Department 

See  Centers  for  Disease  Control  3nd  Prevention  ' 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  7577 
Grants  and  pooperative  agreements;  availability,  etc.: 

Facilites  to  assist  homeless — 
Excess  and  surplus  Federal  property,  7653-7682 
Meetings: 

Manufactured  Housing  Consensus  Committee.  7577-7578 

inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  7567-7569 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 
Highway  vehicle;  definition 
Hearing,  7454 
Income  taxes: 

Redemptions  taxable  as  dividends 
Hearing  cancellation.  7453 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7648-7650 

Meetings: 
Taxpayer  Advocacy  Panels,  7650 
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International  Trade  Administration 

NOTICES 
Antidumping: 
Tapered  roller  bearings  and  parts,  Bnished  and        » 
unfinished,  from — 
China,  7500-7503 
Top-of-the-stove  stainless  steel  cooking  ware  from— 
Korea,  7503-7505 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
See  Antitrust  Division 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  {Management  Bureau 

NOTICES 

Meetings: 
Carrizo  Plain  National  Monument  Advisory  Committee, 
7609 

l.egal  Services  Corporation 

RULES 

Freedom  of  Information  Act;  implementation,  7433-7438 
Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulfur  operations: 
Offshore  cranes;  American  Petroleum  Institute's 

Specification  2C;  incorporated  by  reference,  7421- 

7427 
NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 

Oil  and  gas  lease  sales,  7609-7612 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  7618-7619 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7619-7621 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Cancer  Institute,  7569-7570  • 

National  Institute  of  Allergy  and  Infectious  Diseases, 

7571-7572 
National  Institute  of  Child  Health  and  Human 

Development,  7571 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  7573 
National  Institute  of  Mental  Health,  7572-7573 
National  Institute  on  Drug  Abuse,  7572 
'National  Library  of  Medicine,  7573 
Scientific  Review  Center,  7574-7576 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Vaccine  against  rotavirus  disease  and  genetic  re- 
assortment  of  rotaviruses  for  production  of  vaccines 
and  vaccine  precursors,  7576-7577 


National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  7621 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  7448 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
National  standard  guidelines;  revision,  7492 

NOTICES 

Endangered  and  threatened  species: 

Incidental  take  permits — 
Gulf  Specimen  Marine  Laboratories,  Inc.;  sea  turtles, 
7505-7506 
Meetings: 

New  England  Fishery  Management  Council,  7506-7507 

South  Atlantic  Fishery  Management  Council,  7507-7508 
Permits: 

Exempted  fishing,  7508-7509 

Marine  mammals,  7509 

National  Science  Foundation 

NOTICES 

Meetings: 
Alan  T.  Waterman  Award  Committee,  7621 
DOE/NSF  Nuclear  Science  Advisory  Committee,  7621- 
7622 

Nuclear  Regulatory  Commission 

NOTICES 

Petitions;  Director's  decisions: 

FirstEnergy  Nuclear  Operating  Co.,  7622 

Pension  Benefit  Guaranty  Corporation 

RULES 
Single-employer  plans: 

Interest  rates  and  assumptions,  7419-7421 
PROPOSED  RULES 
Government  Paperwork  Elimination  Act;  implementation: 

Electronic  transactions;  removal  of  regulatory 

impedments  to  filings,  issuances,  computation  of 
time,  and  electronic  record  retention,  7454-7471 
NOTICES 
Multiemployer  plans: 

Interest  rates  and  assumptions.  7622 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7623 
Submission  for  OMB  review;  comment  request,  7623 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7623-7624 
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Investment  Company  Act  of  1940: 

Exemption  applications — 
TCW  Premier  Funds  et  al.,  7625-7632 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  7633-7635 

National  Association  of  Securities  Dealers,  Inc.,  7635- 
7638 
Applications,  hearings,  determinations,  etc.: 

Kinross  Gold  Corp.,  7624 

Public  utility  holding  company  filings,  7624-7625 

Star  Struck,  Ltd.,  7625 

State  Department 

RULES 

International  Traffic  in  Arms  regulations: 
Defense  trade  controls;  realignment  of  responsibilities, 
7417-7418 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  7638- 
7639 
Art  objects;  importation  for  exhibition: 

Himalayas:  An  Aesthetic  Adventure,  7639 
Grants  and  cooperative  agreements;  availability,  etc.: 
Uzbekistan  and  Tajikistan;  Central  Asia  School 
Connectivity  Program.  7639-7642 
Reports  and  guidance  docimients;  availability,  etc.: 
Alternative  fuel  vehicled  reports;  posting  on  website, 
7642 

Technology  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Medal  of  Technology  Nomination  Evaluation 
Committee.  7509 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile . 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Transportation  Security  Administration 


NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
America  Rising,  7642 
Meetings: 

Transportation  Labor-Managment  Board,  7642-7643 

•i 

Transportation  Security  Administration 

RULES 

Civil  aviation  security:         "  • 

Prohibited  items  in  passenger  aircraft  cabins,  sterile 
areas,  and  in  passenger's  checked  baggage,  7444- 
7448 

Treasury  Department 

See  Fiscal  Service  •■ 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities:  , 

Submission  for  OMB  review;  comment  request,  7648 

Veterans  Employment  and  Training  Service 

NOTICES 

Annual  report  from  Federal  contractors.  7617-7618 


Separate  Parts  In  This  Issue 

Part  II 

Housing  and  Urban  Development  Department.  7653-7682 

Part  HI 

Transportation  Department,  Federal  Aviation 
Administration,  7683-7691 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  niunbers.  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailiiig  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  trttes  pursuant  to  44  U.S.C.  1510. 

Ttie  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  ttM  Secretary 
7  CFR  Part  15f 

RIN0503-AA24 

Administrative  Civil  Rights 
Adjudications  Under  Section  741 

agency:  Office  of  the  Secretary, 
Department  of  Agriculture  (USDA).   , 

ACTION:  Interim  final  rule. 

summary:  The  USDA  amends  the 
adjudication  process  for  certain  civil 
ri^ts  discrimination  complaints  filed 
administratively  with  USDA  in  order  to 
establish  deadlines  for  complainants  to 
request  a  formal  proceeding  before  an 
administrative  law  judge  (ALJ)  and  to 
clarify  that  complaints  may  no  longer  be 
filed. 

DATES:  This  rule  is  effective  February 
14.  2003.  Written  comments  must  be 
received  by  March  17,  2003. 
ADDRESSES:  Submit  all  comments 
concerning  this  interim  final  rule  to: 
David  Winningham,  Director,  Office  of 
Civil  Rights  (CR).  USDA,  Whitten 
Building,  Room  326-W,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Comments  may 
be  submitted  via  electronic  mail  to: 
David  Winningham@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Winningham,  Director,  Office  of 
Civil  Rights,  (202)  720-5212. 
SUPPLEMENTARY  INFORMATION: 

Gassification 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  (E.O.) 
121866,  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory  action" 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
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public  health  or  safety,  or  State,  local  «ir 
tribal  governments  or  communities. 
This  interim  final  rule  will  not  create 
any  serious  inconsistencies  or  otherwise 
interfere  with  actions  taken  or  planned 
by  another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities  or  principles  set  forth  in  E.O. 
12866. 

Regulatory  Flexibility  Act 

USDA  certifies  that  this  interim  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-534,  as  amended  (5 
U.S.C.  601  et  seq.). 

Background  and  Purpose 

The  purpose  of  this  interim  final  rule 
is  to  establish  finality  with  respect  to 
the  status  of  Section  741  Complaint 
Requests  filed  under  part  15f  by 
imposing  deadlines  that  will  bring 
closure  to  all  actions  filed  under  part 
15f. 

On  December  4, 1998,  USDA 
published  an  interim  final  rule  at  7  CFR 
part  15f  implementing  Section  741  of 
the  Agricidture.  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1999.  enacted  in  Division  A.  section 
101(a)  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Pub.  L.  105- 
277.  Section  741  waived  the  statute  of 
limitations  (SOL)  for  filing 
discrimination  complaints  imder  certain 
nondiscrimination  statutes  for  a  period 
of  two  years  after  the  enactment  of  that 
Act  with  respect  to  certain  USDA 
programs. 

The  period  for  filing  a  Section  741 
Complaint  Request  under  the  waiver  of 
the  SOL  provided  in  Section  741 
expired  on  October  21,  2000.  USDA  no 
longer  has  authority  under  the  terms  of 
the  statutory  waiver  to  accept  Section 
741  Complaint  Requests  under  part  15f 
imless  such  a  complaint  has  already 
been  docketed  under  part  15f  by  USDA 
or  unless  a  request  was  filed  with  USDA 
prior  to  Octoter  21,  2000.  This  interim  . 
final  rule  amends  §  15f.5  to  make  clear 
that  Section  741  Complaint  Requests 
filed  under  part  15f  are  no  longer 
accepted  by  USDA. 


A  number  of  Section  741  Complaint 
Requests  filed  under  the  waiver  are  still 
pending  before  USDA,  and 
complainants  are  still  entitled  to  review 
of  the  final  resolution  of  those  Section 
741  Complaint  Requests  by  an  ALJ  if  the 
Section  741  Complaint  Requests  are 
pursued  to  the  formal  proceeding  stage 
under  part  15f. 

Prior  to  enactment  of  Section  741. 
USDA  had  a  number  of  civil  rights 
complaints  pending  that  were  eligible 
for  consideration  under  Section  7841.  In 
part  15f,  USA  committed  itself  to 
automatically  docketing  these  pending 
complaints  as  Section  741  Complaint 
Requests  and  reviewing  them  to 
determine  if  settlement  was  a 
possibility.  If  settlement  did  not  occur, 
then  the  Director  would  advise  the 
complainant  of  the  opportimity  for 
review  of  the  Section  741  Complaint 
Request  uinder  formal  proceedings 
before  an  ALJ.  Additionally,  any  new 
Section  741  Complaint  Requests  that 
were  filed  after  promulgation  of  part  15f 
similarly  were  reviewed  to  determine  if 
settlement  was  a  possibility,  and 
complainants  were  notified  of  the 
opportunity  for  an  ALJ  review  if 
settlement  did  not  occur. 

The  current  regulations  do  not  specify 
a  deadline  by  which  a  complainant 
must  seek  an  ALJ  review  of  the  Section 
741  Complaint  Request  after  USDA  has 
informed  the  complainant  that  USDA 
will  not  settle  the  Section  741 
Complaint  Request.  In  order  to  bring 
legal  finality  to  the  complaint  resolution 
process  provided  in  part  15f,  USDA 
amends  §  15f.9  to  specify  that  a 
complainant  has  30  days  fix)m  receipt  of 
a  notice  that  USDA  will  not  settle  the 
Section  741  Complaint  Request  to  file  a 
request  for  review  by  an  ALJ. 
Complainants  who,  prior  to  the  date  of 
publication  of  this  interim  final  rule, 
received  a  notice  that  USDA  would  not 
settle  will  have  until  90  days  after 
February  14,  2003  to  request  review  of 
their  Section  741  Complaint  Request  by 
an  ALJ.  Finally,  part  15f  is  clarified  to 
state  that  new  request  under  part  15f 
will  not  be  accepted  by  USDA. 

List  of  Sul^ects  in  7  CFR  Part  15f 

Administrative  practice  and 
procedure,  Agriculture,  Appeal 
procedures.  Civil  rights.  Equal  access  to 
justice.  Ex  parte  commimications, 
Farmers,  Federal  aid  prograais, 
guaranteed  loans,  Insured  loans.  Loan 
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programs.  Nondiscrimination,  and  Price 
support  programs. 

For  the  reasons  stated  in  the 
preamble,  USDA  proposes  to  amend  7 
CFR  part  15f  as  follows: 

PART  15f— ADJUDICATIONS  UNDER 
SECTION  741 

1.  The  authority  citation  for  part  15f 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  section  101(a)  of 
Pub.  L.  105-277.  112  Stat.  2681; 
Reorganization  Plan  No.  2  of  1953  (5  U.S.C. 
App.). 

2.  Amend  paragraph  (c)  of  §  15f.5  to 
add  a  sentence  to  read  as  follows: 

§  1 5f  .5    How  do  I  request  that  USDA 
consider  my  complaint  under  ttiese 
procedures? 

***** 

(c)  *   *   *  If  you  did  not  receive  a 
notice  form  USDA  by  October  21,  2000, 
that  your  Section  741  Complaint 
Request  had  been  docketed 
automatically  under  paragraph  (a)  of 
this  section,  and  you  did  not  file  a 
Section  741  Complaint  Request  prior  to 
October  21,  2000,  under  paragraph  (b)  of 
this  section,  then  any  Section  741 
Complaint  Request  received  by  USDA 
after  October  21,  2000.  will  not  be 
accepted. 

3.  Revise  §  15f.9  to  read  as  follows: 

§  1 5f .9    What  will  the  Director  do  to  settle 
my  Section  741  Complaint  Request  when  it 
Is  received? 

The  Director  will  review  each  Section 
741  Complaint  Request.  If  the  Director 
finds  that  your  complaint  is  an  eligible 
complaint,  the  Director  will:  review  all 
documents  and  evidence  submitted  by 
youi  review  all  agency  or  CR  files,  if  any 
exist,  regarding  the  circumstances 
surrounding  the  alleged  discrimination; 
review  any  damage  claims;  and  seek  any 
further  clarification,  if  necessary,  from 
either  you  or  the  agency.  GR  also  may 
refer  your  eligible  complaint  for  a 
formal  investigation  by  the  CR  Program 
Investigation  Division  or  by  an  outside 
contractor.  Based  on  his  or  her  review, 
the  Director  will  either  undertake 
negotiations  with  you  to  resolve  the 
complaint;  or  inform  you  that  CR  will 
not  settle  the  complaint  and  explain  to 
you  your  options,  including  your  right 
to  request  formal  proceedings  before  an 
ALJ  under  subpart  D  of  this  part  within 
30  days  of  receipt  of  notice  from  the 
Director  that  CR  will  not  settle  the 
complaint.  If  the  complaint  is 
successfully  resolved  or  settled,  the 
Director  will  issue  a  final  determination 
disposing  of  the  matter.  If  you  have 
received  a  notice  that  the  Director  will 
not  settle  the  complaint  prior  to 


February  14,  2003,  you  have  until  90 
days  after  February  14,  2003  to  request 
formal  proceedings  under  subpart  D  of 
this  part.  Any  request  for  formal 
proceedings  received  by  USDA  after  the 
deadlines  set  forth  in  this  section  will 
not  be  accepted. 

Done  at  Washington.  DC,  this  7th  day  of 
February,  2003. 
Ann  M.  Veneman, 
Secretary  of  Agriculture. 
(FR  Doc.  03-3565  Filed  2-13-03:  8:45  ami 

BILLING  CODE  3410-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 
[Docket  No.  02-117-4] 

Exotic  Newcastle  Disease;  Additions  to 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
quarantining  La  Paz  and  Yuma 
Counties,  AZ,  and  a  portion  of  Mohave 
County,  AZ,  and  prohibiting  or 
restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  exotic  Newcastle  disease 
from  the  quarantined  area.  This  action 
is  necessary  on  an  emergency  basis  to 
prevent  the  spread  of  exotic  Newcastle 
disease  from  the  quarantined  area. 
DATES:  This  interim  rule  was  effective 
February  10,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
April  15,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  {an  original  and 
three  copies)  to:  Docket  No.  02-117-4, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-4.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-4"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aida  Boghossian,  Senior  Staff 

Veterinarian,  Emergency  Programs  Staff, 

VS,  APHIS,  4700  River  Road  Unit  41, 

Riverdale,  MD  20737-1231;  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  imvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.15,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§  82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poultry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
quarantined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END.  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  State  enforces  restrictions  on 
intrastate  movements  from  the 
quarantined  area  that  are  at  least  as 
stringent  as  the  regulations.  The 
regulations  prohibit  or  restrict  the 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
from  quarantined  areas.  Areas  ■ 
quarantined  because  of  END  are  listed 
in  §  82.3,  paragraph  (c). 

On  October  1 ,  2002,  END  was 
confirmed  in  the  State  of  California.  The 
disease  was  confirmed  in  backyard 
poultry,  which  are  raised  on  private 
premises  for  hobby,  exhibition,  and 
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personal  consumption,  and  in 
commercial  poultry. 

In  an  interim  rule  effective  on 
November  21,  2002,  and  published  in 
the  Federal  Register  on  November  26, 
2002  (67  FR  70674-70675,  Docket  No. 
02-117-1),  we  amended  the  regulations 
in  §  82.3(c)  by  quarantining  Los  Angeles 
County,  CA,  and  portions  of  Riverside 
and  San  Bernardino  Counties,  CA,  and 
restricting  the  interstate  movement  of 
birds,  poultry,  products,  and  materials 
that  could  spread  END  from  the 
quarantined  area. 

In  a  second  interim  rule  effective  on 
January  7,  2003,  and  published  in  the 
Federal  Register  on  January  13,  2003 
(68  FR  1515-1517,  Docket  No.  02-117- 
2),  we  further  amended  §  82.3(c)  by 
adding  Imperial,  Orange,  San  Diego, 
Santa  Barbara,  and  Ventura  Counties, 
CA,  and  the  previously  non-quarantined 
portions  of  Riverside  and  San 
Bernardino  Counties,  CA,  to  the  list  of 
quarantined  areas.  Because  the 
Secretary  of  Agriculture  signed  a 
declaration  of  extraordinary  emergency 
with  respect  to  the  END  situation  in 
California  on  January  6,  2003  (see  68  FR 
1432,  Docket  No.  03-001-1,  published 
January  10,  2003),  that  second  interim 
rule  also  amended  the  regulations  to 
provide  that  the  prohibitions  and 
restrictions  that  apply  to  the  interstate 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
will  also  apply  to  the  intrastate 
movement  of  those  articles  in  situations 
where  the  Secretary  of  Agriculture  has 
issued  a  declaration  of  extraordinary 
emergency  (new  §82.16). 

On  January  16,  2003,  END  was 
confinned  in  backyard  poultry  on  a 
premises  in  Las  Vegas,  NV.  Therefore,  in 
a  third  interim  rule  effective  January  17, 
2003,  and  published  in  the  Federal 
Register  on  January  24,  2003  (68  FR 
3375-3376,  Docket  No.  02-117-3),  we 
amended  §  82.3(c)  by  quarantining  Clark 
County,  NV,  and  a  portion  of  Nye 
County,  NV,  and  prohibiting  or 
restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area.  On  January  17,  2003,  the  Secretary 
of  Agriculture  signed  a  declaration  of  an 
extraordinary  emergency  because  of 
END  in  Nevada  (see  68  FR  3507,  Docket 
No.  03-001-2,  published  January  24, 
2003). 

On  February  4,  2003.  END  was 
confirmed  in  backyard  poultry  on  a 
premises  in  the  Colorado  River  Indian 
Nation  in  Arizona.  Therefore,  in  this 
interim  rule,  we  are  amending  §  82.3(c) 
by  designating  all  of  La  Paz  and  Yuma 
Counties,  AZ,  and  that  portion  of 
Mohave  County,  AZ,  that  lies  south  of 
the  Colorado  River  as  a  quarantined  area 


and  prohibiting  or  restricting  the 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
from  the  quarantined  area.  As  provided 
for  by  the  regulations  in  §  82.3(a),  this 
quarantined  area  encompasses  the  area 
where  poultry  infected  with  END  were 
located  and  a  surrounding  geographical 
area  deemed  by  epidemiological 
evaluatfon  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
END.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
imder  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
quarantining  La  Paz  and  Yuma 
Counties,  AZ,  and  a  portion  of  Mohave 
Coimty,  AZ,  and  prohibiting  or 
restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
END  bom  the  quarantined  area. 

This  emergency  situation  makes . 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  at  seq.)  impracticable.  We  are 
currently  assessing thepotential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not' 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  ^ 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  82  is 
amended  as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERmDIS 
SEROTYPE  ENTERITIDIS 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

2.  In  §82.3,  paragraph  (c)  is  amended 
by  adding,  in  alphabetical  order,  an 
entry  for  Arizona  to  read  as  follows: 

$82.3    Quarantined  areas. 


(c)*  *  * 
Arizona 

La  Paz  County.  The  entire  county. 
Mohave  County.  That  portion  of  the 

coimty  that  lies  south  of  the  Colorado 

River. 

Yuma  County.  The  entire  coimty. 

***** 

Done  in  Washington,  DC,  this  10th  day  of 
February,  2003.  , 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  i)oc.  03-3685  Filed  2-13-03;  8:45  am) 
BILLING  CXXK  M10-a4.P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  93 
[Docket  No.  03-004-1] 

Remove  Texas  From  Lists  of  States 
Approved  To  Receive  Stallions  and 
Mares  From  CEM-Affected  Regions 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


summary:  We  are  amending  the  animal 
importation  regulations  by  removing 
Texas  from  the  lists  of  States  approved 
to  receive  certain  stallions  and  mares 
imported  into  the  United  States  from 
regions  affected  with  contagious  equine 
metritis.  This  action  is  necessary 
because  the  Texas  Animal  Health 
Commission  has  determined  that  the 
State  of  Texas  is  not  able  to  continue 
this  activity,  and  has  requested  that  the 
State  be  removed  from  the  list. 
DATES:  This  rule  is  effective  February 
14, 2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Freeda  Isaac,  Senior  Staff  Veterinarian, 
Technical  Trade  Services.  VS.  APHIS, 
4700  River  Road,  Unit  39.  Riverdale, 
MD  20737-1231;  (301)  734-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  animal  importation  regulations  in 
9  CFR  part  93  (referred  to  below  as  the 
regulations),  among  other  things, 
prohibit  or  restrict  the  importation  of 
certain  animals,  including  horses,  into 
the  United  States  to  protect  U.S. 
livestock  from  communicable  diseases. 

In  §93.301,  paragraph  (c)(1)  prohibits 
the  importation  of  horses  into  the 
United  States  from  certain  regions 
where  contagious  equine  metritis  (CEM) 
exists.  Paragraph  (c)(2)  lists  categories  of 
horses  that  are  excepted  from  this 
prohibition,  including,  in 
§93.301(c)(2)(vi).  horses  over  731  days 
of  age  imported  for  permanent  entry  if 
the  horses  meet  the  requirements  of 
§  93.301(e). 

One  of  the  requirements  in  §  93.301(e) 
is  that  mares  and  stallions  over  731  days 
old  imported  for  permanent  entry  from 
regions  where  CEM  exists  must  be 
consigned  to  States  listed  in 
§  93.301(h)(6).  for  stallions,  or  in 
§  93.301(h)(7),  for  mares.  The 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
approved  these  States  to  receive 
stallions  or  mares  over  731  days  of  age 
from  regions  where  CEM  exists  because 


each  State  has  entered  into  a  written 
agreement  with  the  Administrator  to 
enforce  State  laws  and  regulations  to 
control  CEM.  and  each  State  has  agreed 
to  quarantine,  test,  and  treat  stallions 
and  mares  over  731  days  of  age  from  any 
region  where  CEM  exists  in  accordance 
with  §  93.301(e). 

In  1995.  Texas  entered  into  a  written 
agreement  with  the  Administrator  and 
was  subsequently  placed  on  both  lists. 
However,  the  Texas  Animal  Health 
Commission  has  recently  determined 
that  Texas  is  no  longer  able  to  continue 
the  quarantine,  testing,  and  treatment  of 
stallions  and  mares  over  731  days  old 
from  regions  where  CEM  exists,  and  has 
requested  that  the  State  be  removed 
from  the  lists  of  States  approved  to 
received  stallions  and  mares  from  CEM- 
affected  regions.  Therefore,  this  final 
rule  removes  Texas  from  the  lists  of 
States  in  §  93.301(h)(6)  and  (h)(7). 

Efifective  Date 

A  State's  decision  to  enter  into  a 
written  agreement  with  the 
Administrator  to  enforce  State  laws  and 
regulations  to  control  CEM  and  to 
quarantine,  test,  and  treat  stallions  and 
mares  over  731  days  of  age  from  any 
region  where  CEM  exists  in  accordance 
with  §  93.301(e)  is  completely 
voluntary.  Since  the  State  of  Texas  has 
notified  APHIS  that  it  is  unable  to 
continue  these  activities  and  has 
withdrawn  from  its  agreement  with  the 
Administrator,  it  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
unnecessary.  We  also  find  good  cause 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  nde  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  imder  Executive 
Order  12866. 

APHIS  does  not  mandate  that  any 
State  participate  in  the  quarantine, 
testing,  and  treatment  of  stallions  and 
mares  over  731  days  of  age  from  any 
region  where  CEM  exists.  As  a  result, 
decisions  regarding  a  State's  compliance 
or  noncompliance  with  the  standards 
set  out  in  §  93.301(e)  are  made  at  the 
State  level.  Since  the  State  of  Texas  has 
notified  APHIS  that  it  is  unable  to 


continue  these  activities  and  has 
withdrawn  from  its  agreement  with  the 
Administrator,  this  rule  simply  amends 
the  regulations  to  reflect  the  State's 
decision. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  93  is 
amended  as  follows:  • 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS.  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  tt)  read  as  follows: 

Authority:  7  U.S.C.  1622  and  8301-8317; 
21  U.S.C.  136  and  136a;  31  U.S.C.  9701;  7 
CFR  2.22,  2.80,  and  371.4.     . 

§93.301    [Amended] 

2.  Section  93.301  is  amended  as 
follows: 

a.  In  paragraph  (h)(6).  by  removing  the 
words  'The  State  of  Texas". 

b.  In  paragraph  (h)(7),  by  removing 
the  words  "The  State  of  Texas". 
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Done  in  Washington,  DC,  this  lOtb  day  of 
February  2003  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-3686  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  166 
[Docket  No.  03-008-1] 

Swine  Health  Protection 

agency:  Animal  and  Plant  Heal^i 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  svtrine 
health  protection  regulations  by 
removing  Kansas  and  Oregon  from  the 
list  of  States  that  permit  the  feeding  of 
treated  garbage  to  swine  and  adding 
them  to  the  list  of  States  that  prohibit 
garbage  feeding.  This  action  is  necessary 
to  reflect  changes  in  the  status  of  Kansas 
and  Oregon,  and  thereby  facilitate  the 
administration  of  the  swine  health 
protection  regulations. 
DATES:  This  rule  is  effective  February 
14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Adam  Grow,  National  Surveillance 
Coordinator,  National  Center  for  Animal 
Health  Programs,  VS,  APHIS,  4700  River 
Road,  Unit  43.  Riverdale.  MD  20737- 
1231; (301)  734-3752. 
SUPt>LEMENTARY  INFORMATION: 

Background 

The  swine  health  protection 
regulations  in  9  CFR  part  166  (referred 
to  below  as  the  regulations)  were 
established  under  the  Swine  Health 
Protection  Act  (7  U.S.C.  3801  et  seq., 
referred  to  below  as  the  Act).  The  Act 
and  the  regulations  contain  provisions 
concerning  the  treatment  of  garbage  to 
be  fed  to  swine  and  the  feeding  of  that 
garbage  to  swine.  These  provisions 
operate  as  safeguards  against  the  spread 
of  certain  swine  diseases  in  the  United 
States. 

The  regulations  in  §  166.15  categorize 
States  according  to  the  respective  status 
of  each  with  regard  to  the  feeding  of 
garbage  to  swine.  Some  States  prohibit 
this  activity,  while  other  States  permit 
the  feeding  of  garbage  to  swine;  these 
States  are  listed  in  §  116.15(a)  and  (b), 
respectively. 

Under  section  10  of  the  Act  (7  U.S.C. 
3809),  a  State  will  have  primary 
enforcement  responsibility  for 


violations  of  laws  and  regulations 
related  to  the  treatment  and  feeding  of 
garbage  if  the  Secretary  determines  that 
the  State:  (1)  Has  adopted  adequate  laws 
and  regulations  governing  the  treatment 
of  garbage  to  be  fed  to  swine  and  the 
feeding  thereof  which  laws  and 
regulations  meet  the  minimum 
standards  of  the  Act  and  regulations,  (2) 
has  adopted  and  is  implementing 
adequate  procedures  for  the  effective 
enforcement  of  its  garbage  feeding  laws 
and  regulations,  and  (3)  will  keep 
records  and  make  reports  showing 
compliance  with  its  garbage  feeding 
laws  and  regulations  and  their 
enforcement  as  the  Secretary  may 
require  by  regulation.  States  that  have 
primary  enforcement  responsibility  are 
listed  in  §  166.15(c). 

Prior  to  this  rulemaking,  Kansas  and 
tDregon  were  listed  in  §  166.15(b)  as 
States  that  permitted  the  feeding  of 
treated  garbage  to  swine  and  in 
§  166.15(c)  as  States  with  primary 
enforcement  responsibility.  However, 
Kansas  and  Oregon  have  both  repealed 
their  laws  permitting  the  feeding  of 
treated  garbage  to  swine.  We  are, 
therefore,  removing  Kansas  and  Oregon 
from  the  list  of  States  in  §  166.15(b)  that 
permit  the  feeding  of  treated  garbage  to 
swine  and  are  adding  them  to  the  list  of 
St^es  in  §  166.15(a)  that  prohibit  the 
feeding  of  garbage  to  swine.  We  are  also 
removing  both  States  frvm  the  list  in 
§  166.15(c)  of  States  that  have  primary 
enforcement  responsibility. 

Efiiective  Date 

We  are  taking  this  action  to  update 
oiu  regulations  with  respect  to  changes 
that  have  already  occurred  in  the  laws 
of  Kansas  and  Oregon  regarding  the 
feeding  of  garbage  to  swine.  It  does  not 
appear  that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  information 
available  to  the  Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procediu«  with  respect  to  this  rule  are 
imnecessary.  We  also  find  good  cause 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

The  decision  regarding  whether  or  not 
a  State  will  pramit  the  feeding  of 
garbage  to  suine  is  made  at  the  State 


level.  Since  the  State  of  Kansas  and  the 
State  of  Oregon  have  each  notified 
APHIS  that  State  law  now  prohibits  the 
feeding  of  garbage  to  swine,  this  rule 
simply  amends  the  regulations  to  reflect 
each  State's  decision. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  166 

Animal  diseases.  Hogs.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  166  is 
amended  as  follows: 

PART  1 66— SWINE  HEALTH 
PROTECTION 

1.  The  authority  citation  for  part  166 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  3801-3813;  7  CFR  2.22, 
2.8,  and  371.4. 

§166.15    [Amended] 

2.  Section  166.15  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  adding,  in 
alphabetical  order,  the  words  "Kansas," 
and  "Oregon,". 

b.  In  paragraph  (b),  by  removing  th^ 
words  "Kansas,"  and  "Oregon,". 

c.  In  paragraph  (c),  by  removing  the 
words  "Kansas,"  and  "Oregon,". 
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Done  in  Washington.  DC.  this  10th  day  of 
February  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  03-3687  Filed  2-13-03;  8:45  am) 
BILLING  CODE  341(K34-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  390 
[Docket  No.  RIIM2-1 0-000] 

Electronic  Registration 

February  11,2003. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  Rule:  Notice  of 

Suspension. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  suspending 
the  requirement  that  users  of  its  online 
applications  register  electronically.  On 
December  20,  2002,  the  Commission 
issued  an  order  extending  the 
requirement's  effective  date  from  the 
original  effective  date  of  January  7, 
2003.  Through  inadvertence,  that  order 
was  not  published  in  the  Federal 
Register  until  January  15,  2003.  The 
Commission  is  issuing  this  order,  which 
is  identical  in  substance  to  the 
December  20  order,  for  the  sake  of 
clarity. 

DATES:  18  CFR  390.1,  published  on 
August  12,  2002  (67  FR  52410)  is 
suspended  as  of  January  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cook  (information 
technology  advisor),  Office  of  the 
Chief  Information  Officer,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8102. 
Wilbur  Miller  (legal  advisor).  Office  of 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426, 
(202) 502-8953. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Suspension  of  EfiEective  Date 
of  Electronic  Registration 

1.  On  August  5,  2002,  the  Commission 
issued  Order  No.  891,  establishing  a 
system  of  electronic  registration  to  act  as 
a  gateway  to  its  online  services.^  The 
eRegistration  system  will  allow  users  to 
input  identifying  information  only  once 
as  a  precursor  to  using  services  such  as 


electronic  filing,  electronic  subscription, 
or  electronic  service.  The  registration 
system  has  been  available  on  the 
Commission's  Web  site,  http:// 
www.ferc.gov,  since  September  as  a 
voluntary  system.  Order  No.  891 
provided  that  eRegistration  would 
become  mandatory  on  January  7,  2003. ^ 

2.  Currently,  eRegistration  is  not  fully 
integrated  with  the  online  services  with 
which  it  will  operate,  and  this  was 
expected  to  be  the  case  on  the  original 
effective  date.  The  Commission  thus,  on 
December  20,  2002,  issued  an  order 
extending  the  effective  date  until 
adequate  integration  is  achieved.  68  FR 
1964  (Jan.  15,  2003.).  The  Commission 
stated  that,  once  the  system  is  ready,  the 
Secretary  of  the  Commission  will  issue 
a  notice  of  the  time  when  the 
eRegistration  requirement  will  become 
effective.  In  the  interim.  eRegistration 
may  be  a  prerequisite  for  the  use  of 
some  informational  services,  such  as 
electronic  subscription. 

3.  Through  inadvertence,  the 
Commission's  order  of  December  20, 
2002.  was  not  published  in  the  Federal 
Register  until  January  15,  2003.  68  FR 
1964.  For  the  sake  of  clarity,  the 
Commission  in  this  order  will  suspend 
the  effectiveness  of  eRegistration  on  the 
same  terms  as  announced  in  the 
December  20  order. 

The  Conunission  Orders 

18  CFR  390.1  is  suspended  imtil  the 
new  effective  date  is  announced  by  the 
Secretary,  in  a  dociunent  published  in 
the  Federal  Register. 

By  the  direction  of  the  Commission. 
Magalie  R.  Salas. 
Secretary. 

(FR  Doc.  03-3740  Filed  2-13-03;  8:45  ami 
BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  No.  OOC-1 321] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Mica-Based 
Peartescent  PigmenU;  Confirmation  of 
Effective  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  November  26.  2002,  for 
the  final  rule  that  appeared  in  the 
Federal  Register  of  October  24,  2002  (67 
FR  65311).  The  final  rule  amended  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  mica-based  pearlescent 
pigments  as  color  additives  in  contact 
lenses. 


DATES:  Effective  date  confirmed: 
November  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-265),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
202^19-3076. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  24,  2002  (67 
FR  65311).  FDA  amended  the  color 
additive  regulations  to  add  §  73.3128 
•  Mica-hased  pearlescent  pigments  (21 
CFR  73.3128)  to  provide  for  the  safe  use 
of  mica-based  pearlescent  pigments  as 
color  additives  in  contact  lenses. 

FDA  gave  interested  persons  until 
November  25.  2002,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  effective  date  of  the 
final  rule  that  published  in  the  Federal 
Register  of  October  24,  2002,  should  be 
confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
341, 342. 343. 348. 351. 352. 355. 361, 
362,  371.  379e)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  notice  is  given 
"that  no  objections  or  requests  for  a 
hearing  were  filed  in  response  to  the 
October  24,  2002,  final  rule. 
Accordingly,  the  amendments  issued 
thereby  became  effective  November  26, 
2002. 

Dated:  Dated:  February  7,  2002. 
Margaret  M.  DotzeL 
Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-366ft  Filed  2-13-03;  8:45  am) 

BHlLJNO  code  4160-01-6 


>  See  18  CFR  part  390  (2001). 


2FERC  Stats.  &  Regs.  1 31.132,  at  p.  30.195  (2002). 
codifying  requirement  at  18  CFR  390.1. 
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DEPARTMENT  OF  STATE 

22  CFR  Part  120 
[Public  Notice  4274] 
RIN  AB-62 

Bureau  of  Political-Military  Affairs; 
Amendment  to  ttie  international  Traffic 
in  Arms  Regulations 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  which  implements 
section  38  of  the  Arms  Export  Control 
Act  (AECA),  that  governs  the  import  and 
export  of  defense  articles  and  defense 
services.  The  rule  reflects  the  changed 
authorities  as  a  result  of  the  realignment 
of  the  responsibilities  for  defense  trade 
controls. 

EFFECTIVE  DATE:  January  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Maggi,  Deputy  Assistant 
Secretary  and  Managing  Director  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State{202)  663-2700  or  Michael  T. 
Dixon,  Office  of  Defense  Export  Controls 
Management  (202)  663-2798;  FAX  (202) 
261-8199. 

SUPPLEMENTARY  INFORMATION:  Effective 
January  20,  2003,  the  Department  of 
State  will  realign  responsibilities  for 
defense  trade  controls  imder  section  38 
of  the  AECA  and  the  International 
Traffic  in  Arms  Regulations,  22  CFR 
Parts  120-130  ("ITAR").  Section 
120.1(a)  of  the  ITAR  is  amended  to 
replace  "Director  of  the  Office  of 
Defense  Trade  Controls"  with  "Deputy 
Assistant  Secretary  for  Defense  Trade 
Controls  and  Managing  Director  of 
Defense  Trade  Ck)ntrols."  Section  120.1, 
subparagraph  (b)  is  amended  by 
inserting  "(1)"  after  "(b)"  and  by  adding 
the  new  subparagraph  "(b)(2)":  and  by 
adding  a  new  subparagraph  "(b)(2)"   ■ 
about  the  new  Directorate  of  Defense 
Trade  Controls  and  the  positions  of  the 
Deputy  Assistant  Secretary  for  Defense 
Trade  Controls  (DAS-Defense  Trade 
Controls);  Managing  Director  of  Defense 
Trade  Controls  (MD-Defense  Trade 
Controls);  Director,  Office  of  Defense 
Trade  Controls  Management;  Director, 
Office  of  Defense  Trade  Controls 
Licensing;  Director,  Office  of  Defense 
Trade  Controls  Compliance;  and 
Director,  Office  of  Defense  Trade 
Controls  Policy.  Initially,  one  individual 
will  hold  both  the  DAS-Defense  Trade 
Controls  and  MD-Defense  Trade 
Controls  positions.  The  position  of 
Director  of  the  Office  of  Defense  Trade 
Controls  is  abolished. 


It  is  anticipated  that  further 
amendments  to  the  ITAR  will  be 
promulgated  in  the  near  futiue  to  reflect 
these  specific  changes  as  a  result  of  this 
realignment. 

Tms  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procediu-es  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  fi-om  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  application  of  the  consultation 
provisions  of  Executive  Order  12372 
and  13132. 

List  of  Subjects  in  22  CFR  Part  120 

Arms  and  munitions,  Classified 
information.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Part  120,  is  being  amended  as 
follows: 

PART  120— PURPOSE  AND 
DERNmONS 

1.  The  authority  citation  for  part  120 
is  revised  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L.  90- 
629.  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2797);  22  U.S.C.  2794;  E.O.  11958,  42  FR 
4311,  3  CFR,  1977  Comp.  p.  79;  22  U.S.C. 
2658;  Pub.  L.  105-261,  112  Stat.  1920. 

2.  Section  120.1(a)  and  (b)  are  revised 
to  read  as  follows: 

f  120.1    General  authorities  and  eiigit>ility. 

(a)  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778)  authorizes 
the  President  to  control  the  export  and 
import  of  defense  articles  and  defense 
services.  The  statutory  authority  of  the 
President  to  promulgate  regulations 
with  respect  to  exports  of  defense 
articles  and  defense  services  was 
delegated  to  the  Secretary  of  State  by 
Executive  Order  11958,  as  amended. 
This  subchapter  implements  that 
authority.  By  virtue  of  delegations  of 
authority  by  the  Secretary  of  State,  these 
regulations  are  primarily  administered 
by  the  Deputy  Assistant  Secretary  for 


Defense  Trade  Controls  and  Managing 
Director  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs. 

(b)  (1)  Authorized  officials.  All 
authorities  conferred  upon  the  Deputy 
Assistant  Secretary  for  Defense  Trade 
Controls  or  the  Managing  Director  of 
Defense  Trade  Controls  by  this 
subchapter  may  be  exercised  at  any  time 
by  the  Under  Secretary  of  State  for  Arms 
.Control  and  International  Security  or 
the  Assistant  Secretary  of  State  for 
Political-Military  Affairs  unless  the 
Legal  Adviser  or  the  Assistant  Legal 
Adviser  for  Political-Military  Affairs  of 
the  Department  of  State  determines  that 
any  specific  exercise  of  this  authority 
under  this  paragraph  may  be 
inappropriate. 

(2)  In  the  Bureau  of  Political-Military 
Affairs,  there  is  a  Deputy  Assistant 
Secretary  for  Defense  Trade  Controls 
(DAS-Defense  Trade  Controls)  and  a 
Managing  Director  of  Defense  Trade 
Controls  (MD-Defense  Trade  Controls). 
One  individual  holds  both  the  DAS- 
Defense  Trade  Cpntrols  and  MD- 
Defense  Trade  Controls  positions.  The 
position  of  Director,  Office  of  Defense 
Trade  Controls  is  abolished.  The  DAS- 
Defense  Trade  Controls/MD-Defense 
Trade  Controls  has  assumed  all  duties, 
responsibilities,  and  authorities  held 
imder  the  ITAR  by  that  Director.  The 
MD-Defense  Trade  Controls  has 
responsibility  for  the  Directorate  of 
Defense  Trade  Controls,  which  oversees 
the  subordinate  offices  described  in 
paragraph  (b)(2)(i)  of  this  section. 

<i)  All  references  to  the  Office  of 
Defense  Trade  Controls  and  the  Director 
of  the  Office  of  Defense  Trade  Controls 
contained  in  the  International  Traffic  in 
Arms  Regulations  (ITAR)  shall  be 
deemed  to  be  references  to: 

(A)  The  Office  of  Defense  Trade 
Controls  Management  and  the  Director, 
Office  of  Defense  Trade  Controls 
Management,  respectively,  insofar  as 
such  references  relate  to  management  of 
defense  trade  controls  op>erations;  to 
include  the  exercise  of  general 
authorities  in  this  part  120  and  the 
design,  development,  and  refinement  of 
processes,  activities,  and  functional 
tools  for  the  export  licensing  regime  and 
to  effect  export  compliance/enforcement 

(B)  The  Office  of  Defense  Trade 
Controls  Licensing  and  the  Director, 
Office  of  Defense  Trade  Controls 
Licensing,  respectively,  insofar  as  such 
references  relate  to  licensing  or  other 
authorization  of  defense  trade, 
(including  references  luider  parts  123, 

124, 125, 126, 129  and  130  of  this  ■ 
subchapter,  and  the  commodity 
jurisdiction  procedure  under  this  part 
120; 
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(C)  The  Office  of  Defense  Trade 
Controls  Compliance  and  the  Director. 
Office  of  Defense  Trade  Controls 
Compliance,  respectively,  insofar  as 
such  references  relate  to  violations  of 
law  or  regulation  and  compliance 
therewith,  including  references 
contained  in  parts  127,  128  and  130.  of 
this  subchapter,  and  including 
references  under  part  122  of  this 
subchapter,  and  that  portion  under  part 
129  of  this  subchapter  pertaining  to 
registration; 

(D)  The  Office  of  Defense  Trade 
Controls  Policy  and  the  Director,  Office 
of  Defense  Trade  Controls  Policy, 
respectively,  insofar  as  such  references 
relate  to  the  general  policies  of  defense 
trade,  including  references  under  this 
part  120  and  part  126  of  this  subchapter. 

(ii)  Future  amendments  to  the  ITAR 
will  be  promulgated  to  reflect  future 
realigiunent  of  responsibilities  for 
defense  trade  controls. 
***** 

Dated:  January  29,  2003. 

John  R.  Bolton, 

Under  Secretary,  Arms  Control  and 
International  Security.  Department  of  State. 

IFR  Doc.  03-2926  Filed  2-13-03;  8:45  am] 

BUJ.ING  CODE  4710-2&-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  450 

[FHWA  Docket  Na  FHWA-99-5933] 

FHWA  RIN  212S-AE9S;  FTA  RIN  2132-AA75 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Planning 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  dociunent  corrects  the 
final  rule  on  Statewide  Transportation 
Planning;  Metropolitan  Transportation 
Planning  published  in  the  Federal 
Register  on  January  23,  2003  (68  FR 
3176).  The  FHWA  is  correcting  the 
definition  of  non-metropolitan  local 
official  by  removing  the  word  "or"  and 
replacing  it  with  the  word  "and"  as 
stated  in  the  preamble. 
EFFECTIVE  DATE:  March  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Ms.  lill  Hochman.  Office  of 
Interstate  and  Border  Planning  (HEPI). 
(202)  366-0233,  or  Mr.  Reid  Alsop. 
Office  of  the  Chief  Counsel  (HCC-31). 
(202)  366-1371.  For  the  FTA:  Mr.  Paul 
Verchinski.  Statewide  Planning  Division 
(TPL-11).  (202)  366-1626.  or  Mr.  Scott 


Biehl,  Office  of  the  Chief  Counsel  (TCC- 
30).  (202)  366-0952.  Both  agencies  are 
located  at  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  Office 
hours  for  the  FHWA  are  fit)m  7:45  a.m. 
to  4:15  p.m.,  e.t..  and  for  the  FTA  are 
from  8:30  a.m.  to  5  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401.  by  using  the 
universal  resource  locator  (URL):  http:/ 
/ dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  dowidoaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  also  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  Web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

The  FHWA  in  consultation  with  the 
Federal  Transit  Administration, 
published  a  final  rule  on  Statewide  and 
Metropolitan  Planning  on  January  24, 
2003,  at  68  FR  3176.  After  reviewing  the 
final  pubhshed  document,  the  agencies 
realized  that  there  was  a  mistake  in  the 
definition  of  the  non-metropolitan  local 
official.  The  definition  indicated  that  a 
non-metropolitan  local  official,  "means 
the  elected  or  appointed  officials  of 
general  purpose  *  *  *";  however,  the 
word  "or"  that  follows  the  word 
"elected"  and  precedes  the  word 
"appointed"  should  be  an  "and".  In  the 
section-by-section  analysis  section  of 
the  preamble,  the  agencies  explain  that 
the  definition  should  read  "elected  and 

appointed  officials  of  general  purpose 

»   *   ••• 

The  language  for  the  definition  of 
non-metropolitan  local  official  was 
jointly  proposed  by  the  National 
Association  of  Counties  (NACO) 
representing  the  local  govenunents,  the 
National  Association  of  Development 
Organizations  (NADO)  representing 
local  officials  and  the  American 
Association  of  State  and  Highway 
Transportation  Officials  (AASHTO) 
representing  the  State  DOTs.  The 
agencies  reviewed  this  proposed 
definition  and  believed  it  had  merit 
because  it  came  from  the  organizations 
whose  members  are  most  impacted  by 
the  final  rule.  Therefore,  this  correction 
merely  changes  the  "or"  to  an  "and"  to 


accurately  reflect  the  definition  we 
intended  to  appear  in  the  final  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  and  the  FTA  have 
determined  that  this  action  is  not  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  and 
the  U.S.  Department  of  Transportation 
regulatory  policies  and  procedures.  This 
action  merely  corrects  a  definition  used 
in  the  final  rule  to  remove  the  word 
"or"  and  replace  it  with  the  word  "and" 
as  stated  in  the  preamble  to  the  final 
rule.  This  correction  is  not  a  substantive 
change  to  the  rule,  but  rather,  is  a 
ministerial  change  necessary  to 
accurately  reflect  the  intent  of  the 
agencies. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612),  the  FHWA  and  the  FTA  have 
evaluated  the  effects  of  this  final  rule  on 
small  entities  and  has  determined  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  imfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub  L. 
104-4,  March  22,  1995,  109  Stat.  48). 
This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  and  the  agencies  have 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  assessment.  The  FHWA  and 
the  FTA  have  also  determined  that  this 
action  does  not  preempt  any  State  law 
or  State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction; 
20.500  Federal  Transit  Capital 
Improvement  Grants;  20.505,  Federal 
Transit  Metropolitan  Planning  Grants; 
20.507.  Federal  Transit  Formula  Grants; 
20515,  State  Planning  and  Research. 
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The  regidations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
luider  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  FHWA  and  the  FTA  have 
analyzed  this  action  for  the  piupose  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321-4347)  and  have 
determined  that  this  action  will  not 
have  any  effect  on  the  quality  of 
environment. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  and  the  FTA  have 
analyzed  this  action  under  Executive 
Order  13175,  dated  November  6,  2000. 
This  action  will  not  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes;  will  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments;  and  will  not  preempt 
tribal  law.  Therefore,  a  tribal  summary 
impact  statement  is  not  required. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significandy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  this  rule  is  not  a 
significant  energy  action  under  EO 
11321  because  this  rule  is  not  a 
significant  regulatory  action  and  it  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211  is 
not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 

Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  action  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may         __ 
disproportionately  affect  children. 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunent  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  450 

Grant  programs — transportation. 
Highways  and  roads,  Mass 
transportation,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  February  10,  2003. 
Mary  E.  Peters,  • 

Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  is 
amending  tide  23,  Code  of  Federal 
Regulations,  part  450,  as  set  forth  below: 

PART  450— PLANNING  ASSISTANCE 
AND  STANDARDS 

• 

1.  The  authority  citation  for  part  450 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  134,  135,  and  315; 
and  49  U.S.C.  5303-5306,  5323(1). 

2.  Amend  §  450.104  to  revise  the 
definition  of  "non-metropolitan  local 
official"  to  read  as  follows: 

§450.104    Definitions. 


Non-metropolitan  local  official  means 
elected  and  appointed  officials  of 
general  purpose  local  government,  in 
non-metropolitan  areas,  with 
jurisdiction/responsibility  for 
transportation. 
***** 

(FR  Doc.  03-3735  Filed  2-13-03;  8:45  am] 

BOiJNG  CODE  4910-22-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parte  4022  and  4044 

Beneftts  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Beneflto 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  (PBGC)  regulations  on 
Benefits  Payable  in  Terminated  Single- 
Employer  Plans  and  Allocation  of 
Assets  in  Single-Employer  Plans 
prescribe  interest  assumptions  for 
valuing  and  paying  benefits  under 
terminating  single-employer  plans.  This 
final  rule  amends  the  regulations  to 
adopt  interest  assumptions  for  plans 
with  valuation  dates  in  March  2003. 
Interest  assumptions  are  also  published 
on  the  PBGC's  Web  site  {http:// 
www.pbgc.gov) . 

EFFECTIVE  DATE:  March  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
coimected  to  202-326-4024.) 
SUPPlfMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  tide  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  piuposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  die  PBGC  to  use  ' 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
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valuation  dates  during  March  2003.  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
March  2003,  and  (3)  adds  to  Appendix 
C  to  Part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  March  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
'the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.10 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assumptions 
are  unchanged  from  those  in  effect  for 
February  2003. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions  are 
unchanged  fi^om  those  in  effect  for 
February  2003. 


For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  March  2003,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  nO  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 


Listof  Subiects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b. 
1341(c)(3)(D).  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
113,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022— Lump  Sum 
Interest  Rates  for  PBGC  Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  Of  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


ni 


02 


113 


-  3-1-03 


4-1-03 


3.75 


4.00 


4.00 


4.00 


3  In  appendix  C  to  part  4022.  Rate  Set    table.  (The  introductory  text  of  the  table     Appendix  C  to  Part  4022--Lump  Sum 
lis",  as  set  forth  below,  is  added  to  the        is  omitted.)  Interest  Rates  for  Pnvate-Sector 

Payments 
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For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

ii 

h                      h                     n, 

On  or  after    '        Before 

Ih 

* 

113 

• 

3-1-03               4-1-03 

• 

3.75 

• 

4.00 

*                                                           * 

4.00                     4.00                       7 

• 

8 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
4.  The  authority  citation  for  part  4044      table.  (The  introductory  text  of  the  table 
continues  to  read  as  follows:  is  omitted.) 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Benefits 


For  valuation  dates  occurring  irt  the  month — 

The  values  of  i,  are: 

i, 

forf  = 

i,               for  f  = 

i, 

forf  = 

•                              *                              • 

H4arch2003 

• 

0510 

• 

1-20 

• 

.0525             >20 

WA 

• 

N/A 

Issued  in  Washington,  DC,  on  this  7th  day 
of  February  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  03-3691  Filed  2-13-03;  8:45  am] 
BHJJNGCOOE  770e-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC82 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Document  Incorporated  by 
Reference— American  Petroleum 
Institute's  Specification  2C  for 
OffslKKe  Cranes 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  MMS  is  incorporating  by 
reference  into  its  regulations  the  Fifth 
Edition  of  the  American  Petroleum 
Institute's  Specification  for  Offshore 
Cranes  (API  Spec  2C).  MMS  is  taking 
this  action  to  establish  a  minimum 
design  standard  for  cranes  installed  on 
fixed  platforms  on  the  Outer 
Continental  Shelf  (OCS)  after  the 
effective  date  of  this  rule.  The  rule  also 
requires  lessees  to  equip  all  existing 
cranes  installed  on  OCS  fixed  platforms 
with  anti-two  block  safety  devices.  This 
final  rule  will  ensure  that  OCS  lessees 
use  the  best  available  and  safest 
technologies  for  the  design  and 


construction  of  future  cranes  installed 
on  the  OCS. 

EFFECTIVE  DATE:  March  17,  2003.  The 
incorporatiop  by  reference  of 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbon  Rhome,  Industrial  Specialist, 
Operations  and  Analysis  Branch,  at 
(703) 787-1587. 

SUPPLEMENTARY  INFORMATION:  MMS  is 
responsible  for  the  regulation  of  cranes, 
booms,  and  other  material-handling 
equipment  installed  on  fixed  platforms 
according  to  the  1998  MMS/United 
States  Coast  Guard  (USCG) 
Memorandum  of  Understanding  (MOU). 
MMS  currently  regulates  cranes  by 
requiring  lessees  and  operators  to 
comply  with  the  American  Petroleum 
Institute's  Recommended  Practice  for 
the  Operation  and  Maintenance  of 
Offshore  Cranes  (API  RP  2D),  Fourth 
Edition.  As  outlined  in  the  1998  MOU, 
USCG  is  responsible  for  cranes,  booms, 
and  other  matericd-handling  equipment 
installed  on  mobile  offshore  drilling 
units  and  floating  production  systems. 
In  short,  MMS  regulates  cranes  installed 
on  fixed  platforms  and  the  USCG 
regulates  cranes  installed  on  floating 
facilities. 

On  Jidy  19,  2001,  we  published  a 
proposed  rule  in  the  Federal  Register 
(66  FR  37611)  to  incorporate  API's 
Specification  for  Offshore  Cranes  (API 
Spec  2C)  and  to  require  the  installation 
of  anti-two  block  devices  on  all  cranes 
on  fixed  platforms.  Ehiring  the  90-day 
comment  period  (which  ended  on 
October  19,  2001),  MMS  received 
comments  fitim  one  production 


operator,  one  contractor,  one  trade  _ 

organization,  one  crane  manufoctiirer, 
and  three  crane  service  companies.  In 
the  preamble  to  the  proposed  rule,  we 
requested  comments  on  nine  specific 
questions.  We  grouped  the  comments  to 
those  questions  and  our  responses  in  a 
table.  Other  comments  and  our 
responses  follow. 

Incorporation  of  API  Spec  2C 

This  final  rule  adds  API  Specification 
2C  for  Offshore  Cranes,  Fifth  Edition, 
April  3, 1995,  to  those  documents 
currently  incorporated  by  reference  into 
MMS  regjulations.  MMS  has  reviewed 
this  document  and  determined  that 
incorporating  it  into  our  regulations 
ensures  that  industry  uses  the  best 
available  and  safest  technologies  for  the 
design  and  construction  of  cranes  used 
on  OCS  fixed  platforms. 

The  purpose  of  incorporating  API 
Spec  2C  into  the  regiUations  is  to 
establish  detailed  requirements  for  the 
design  and  construction  of  pedestal- 
moimted  cranes  for  new  OCS  fixed 
platforms.  API  Spec  2C  includes 
minimum  requirements  for  equipment, 
materials,  manufactiuing  procedures, 
and  testing  (both  design  and 
operational)  that  are  not  covered  in  API 
RP  2D. 

The  proposed  rule  required  that  new 
cranes  on  OCS  fixed  platforms  meet  the 
requirements  of  API  Spec  2C.  Comments 
on  the  rule  indicated  that  there  was 
uncertainty  about  which  cranes  were 
considered  new  cranes.  Commenters 
asked  if  a  rental  crane  was  considered 
a  new  crane  when  it  moved  to  a  new 
location  and  did  that  rental  crane  have 
to  meet  the  requirements  of  API  Spec 
2C? 
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The  intent  of  the  proposed  rule  to 
incorporate  API  Spec  2C  was  twofold: 
(1)  That  newly  manufactured  cranes 
must  be  manufactured  according  to 
specifications  of  API  Spec  2C;  and  (2) 
that  cranes  installed  on  new  fixed 
platforms  must  be  manufactured 
according  to  specifications  of  API  Spec 
2C.  Since  the  use  of  the  term  "new"  is 
not  precise  we  revised  the  final  rule  by 
inserting  the  effective  date  of  the  final 
rule  to  clarify  the  intended  | 

requirements.  We  have  revised 
paragraphs  (c)  and  (d)  in  30  CFR 
250.108  to  accurately  reflect  the  intent 
of  the  proposed  rule.  These  paragraphs 
read  as  follows: 

"(c)  If  a  fixed  platform  is  installed 
after  March  17,  2003,  all  cranes  on  the 
platform  must  meet  the  requirements  of 
the  American  Petroleum  Institute's. 
Specification  for  Offshore  Cranes  {API 
Spec  2C).  incorporated  by  reference  as 
specified  in  30  CFR  250.198." 

"(d)  All  cranes  manufactured  after 
March  17,  2003,  and  installed  on  a  fixed 
platform,  must  meet  the  requirements  of 
API  Spec  2C,  incorporated  by  reference 
as  specified  in  30  CFR  250.198." 

We  do  not  use  the  term  "rental  crane" 
in  the  final  rule  because  the  conunents 
indicated  that  there  are  differing 
definitions  of  what  constitutes  a  rental 
crane.  A  rental  crane  must  meet  the 
same  requirements  as  any  other  crane 
installed  on  a  fixed  platform.  If  a  rental 
crane  isHnanufactured  after  March  17, 
2003,  then  it  must  meet  the 
requirements  of  API  Spec  2C.  If  a  rental 
crane  is  installed  on  a  fixed  platform 
that  was  installed  after  March  17,  2003. 
then  it  must  meet  the  requirements  of 
API  Spec  2C.  The  comments  also  raised 
the  issue  about  the  appropriate  use  of 
rental  cranes.  MMS  will  discuss  thrs 
issue  with  interested  parties  after  the 
publication  of  this  final  rule. 

Several  commenters  pointed  out  that 
API  Spec  2C  applies  only  to  pedestal- 
mounted  cranes  and  that  the 
requirements  in  the  specification  may 
not  be  appropriate  for  smaller  cranes,  or 
other  material-handling  equipment. 
MMS  understands  that  API  Spec  2C 
provides  specifications  for  pedestal- 


mounted  cranes  and  that  it  is  not 
intended  for  other  types  of  material- 
handling  equipment.  MMS  regulates 
other  material-handling  equipment  by 
requiring  lessees  to  operate  and 
maintain  that  equipment  in  a  maimer 
that  ensures  safe  operation  and  prevents 
pollution.  The  requirements  for  other 
material-handling  equipment  are 
contained  in  new  30  CFR  250.108(1), 
previously  30  CFR  250.108(b). 

Requirement  for  Anti-Two  Block 
Devices 

This  final  rule  also  requires  lessees  to 
install  anti-two  block  devices  on  all 
existing  cranes  within  2  years  of  the 
effective  date  of  this  rule.  In  the  past, 
MMS  has  encouraged  industry  to  equip 
all  cranes  operating  on  OCS  fixed 
platforms  with  an  anti-two  block  safety 
device,  regardless  of  the  age  or  specific 
use  of  the  crane.  MMS  has  now 
determined  that  anti-two  block  safety 
devices  must  be  used  on  all  cranes 
installed  on  OCS  fixed  platforms.  We 
are  convinced  that  retrofitting  all 
existing  cranes  with  the  anti-two  block 
safety  devices  will  benefit  the  industry 
by  increasing  safety,  and  reducing  crane 
incidents  on  the  OCS. 

Our  concern  was  highlighted  by  the 
International  Association  of  Drilling 
Contractors  in  October  2000  when  it 
issued  a  safety  alert  titled  "Near  Miss — 
Anti-Two  Blocking  Devices."  This 
safety  alert  stated  that  anti-two  block 
safety  devices  should  be  installed  on  all 
cranes  because  "Having  a  safety  device 
like  this  ensures  that  everything  is  in 
place  to  prevent  a  problem.  The  anti- 
'  two  block  safety  device  for  the  crane 
boom  is  a  protection  device  as  is  the 
crown  protection  device  on  the  rig's 
drawworks.  Both  are  very  important  to 
working  safely." 

In  response  to  comments,  the  final 
regulations  provide  a  2-year  transition 
period  for  the  retrofitting  of  existing 
OCS  fixed  platform  cranes  with  anti-two 
block  safety  devices.  This  additional 
year  will  allow  industry  adequate  time 
to  implement  this  change  without 
causing  undue  hardships. 


Recordkeeping  Requirements 

With  the  incorporation  of  API  Spec 
2C,  we  would  include  additional 
recordkeeping  requirements  in  30  CFR 
250.108  to  be  consistent  with  the 
specification.  Current  regulations 
require  you  to  keep  inspection,  testing, 
and  maintenance  records  at  the  OCS 
facility  for  at  least  2  years.  The  proposed 
rule  would  have  expanded  this 
requirement  to  retain  these  records  for 
the  "life  of  the  crane."  Comments 
received  on  the  proposed  rule  assert  that 
requiring  the  lessees  to  retain  these 
records  for  the  life  of  the  crane  would 
create  a  significant  paperwork  and 
administrative  burden.  Several 
commenters  reconunended  that  MMS 
should  continue  to  follow  our  existing 
requirements  of  retaining  am\e  records 
for  2  years.  Another  commenter  said 
that  keeping  inspection,  testing,  and 
maintenance  records  for  4  years  would 
provide  a  great  predictive  maintenance 
tool  in  determining  integrity  on 
previous  and  future  discrepancies. 
Based  on  these  comments,  we  have 
revised  the  final  rule  to  require  lessees 
to  keep  inspection,  testing,  and 
maintenance  records  for  4  years.  We 
believe  that  keeping  records  for  an 
additional  2  years  will  allow  lessees  to 
make  an  improved  assessment  of  the 
crane  maintenance  program  and  identify 
any  safety  trends. 

The  final  rule  also  requires  the  lessee 
to  retain  all  design  and  construction 
records,  including  installation  records 
for  any  anti-two  block  safety  devices,  for 
the  life  of  the  crane  at  the  OCS  fixed 
platforms.  The  rule  further  modifies  30 
CFR  250.108  to  require  lessees  to  keep 
training  records  on  rigger  persoimel,  as 
well  as  those  for  crane  operators.  There 
were  no  comments  objecting  to  these 
requirements. 

Response  to  Comments  on  Preamble 
Questions 

In  the  preamble  to  the  proposed  rule, 
we  requested  comments  on  nine  specific 
questions.  We  have  grouped  the 
comments  to  those  questions  and  our 
responses  in  the  following  table. 


MMS  questions 


(a)  Will  the  ttie  addition  of  API  Spec  2C  to 
MMS'  documents  incorporated  by  reference 
increase  safety  and  safe  operations  on  the 
OCS? 


Comments  received 


Most  commenters  agi^ed  that  incorporating 
API  Spec  2C  would  increase  safety  on  the 
OCS? 

One  commenter  stated  that  there  is  too  much 
flexibility  in  the  interpretation  of  API  Spec 
2C  for  it  to  have  any  effect  on  safety. 
Noted  flexibility  shortcomings  were  that 
Spec  2C  only  applied  to  pedestal  cranes, 
that  more  specificity  was  needed  in  pre- 
senting the  basis  of  rating  for  load  rating 
charts,  and  the  noise  level  allowed  was  too 
high. 


MMS  response 


MMS  has  incorporated  API  Spec  2C  in  the 
regulations  to  promote  safe  crar>e  oper- 
ations on  the  OCS. 

MMS  has  detemnined  that  API  Spec  2C  is  the 
best  available  reference  for  tt)e  design, 
construction,  and  testing  of  pedestal  mount- 
ed cranes  for  offshore  use.  Any  valid  short- 
comings of  this  document  should  be  ad- 
dressed in  the  next  edition.  It  is  not  a  short- 
coming of  this  document  in  that  it  only  ap- 
plies to  pedestal-nfKXjnted  cranes. 
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MMS  questions 


Comments  received 


MMS  response 


(b)  Are  there  ottier  standards  for  offshore 
cranes  that  may  be  appropriate  for  MMS  to 
incorporate  as  part  of  MMS'  regulations? 


(c)  When  should  MMS  require  all  cranes  on 
OCS  fixed  platforms  to  t>e  fully  compliant  with 
API  Spec  2C? 


(d)  Is  a  1-year  transition  period  enough  time  for 
industry  to  comply  with  ttie  change  proposed 
in  30  CFR  250.108(c)? 


(e)  Should  MMS  establish  a  requirement  similar 
to  the  U.S.  Coast  Guard  (USCG),  which  re- 
quires cranes  to  be  installed  according  to  an 
approved  crane  plan  and  Inspected  and  load 
teeted  by  an  Agency-approved  third  party 
when  the  crane  is  installed? 


(f)  Should  MMS  require  all  new  cranes  for  in- 
stallation on  OCS  fixed  platforms  to  have  an 
API  monogram  on  the  nameplate  of  the  crane 
as  evidence  of  certification  of  anti-two  block 
safety  device? 


All  commenters  with  the  exception  of  one  re- 
sponded "no"  to  this  question.  One  com- 
menter stated  that  MMS  should  accept 
cranes  certified  in  accordance  with  the  re- 
quirements of  the  American  Bureau  of 
Shipping  (ABS)  Certification  of  Cranes 
(ABS  1991). 

Most  commenters  said  that  many  cranes  can- 
not become  compliant  with  API  Spec  2C  for 
a  number  of  reasons  (i.e.,  engineering  data 
not  available,  some  cranes  used  offshore 
are  not  offshore  are  not  pedestal  cranes  so 
they  cannot  comply  with  API  Spec  2C,  etc). 
Even  if  you  could  retrofit  some  of  the 
cranes  the  costs  would  exceed  the  bene- 
fits. A  couple  of  commenters  said  MMS 
should  grandfather  older  cranes  under  any 
new  regulations. 


One  commenter  stated  that  1  ye^r  should 
offer  enough  time  to  comply  if  MMS  is  will- 
ing to  accept  as  "existing"  any  cranes  that 
had  been  ordered  prior  to  the  date  of  the 
final  rule. 

Several  comjnenters  stated  that  the  1-year 
transition  period  is  inadequate  and  will  not 
allow  for  a  systematic  approach  for  retro- 
fitting pre-1983,  older  model,  and  existing 
mechanical  cranes  with  the  required  anti- 
two  block  safety  device 

One  commenter  stated  that  it  used  a  third- 
party  crane  servicing  company  to  conduct 
the  initial  load  test  for  all  temporary  crane 
installations  and  recommended  this  practice 
for  all  initial  Installations  of  temporary 
cranes. 

One  commenter  recommended  the  installa- 
tion of  cranes  according  to  plan  approved 
by  a  qualified  engineer  but  third-party  wit- 
nessing was  not  necessary. 

Another  said  API  RP  2D  adequately  address- 
es requirements  for  new  crane  installations. 

Another  period  out  the  crane  manufacturer  or 
crane  manufacturer's  qualified  agent  should 
perform  the  Installation,  Inspection,  and 
toad  testing  of  ne^  cranes.  The  commenter 
also  saw  no  value  in  a  third  party  wit- 
nessing the  installatton  t)ecause  it  does  not 
perform  any  type  of  inspection  other  than  a 
walk-around,  visual  type  of  inspection. 

Several  commenters  pointed  out  that  manu- 
facturers that  apply  the  API  monogram  to 
tf>e  nameplate  are  warranting  that  they 
have  an  API  license  and  that  the  construc- 
tion of  the  crane  complies  in  all  details  to 
API  Spec  2C  (not  limited  just  to  certification 
of  ttie  anti-two  block  safety  devices). 


MMS  reviewed  the  ABS  standard  and,  while 
we  recognize  that  there  are  some  similar- 
ities between  ABS  and  API  Sec  2C,  we  do 
not  think  that  ABS  is  as  widely  accepted  or 
recognized  as  an  industry  standard  for 
cranes  on  OCS  fixed  platforms. 

MMS  understands  that  tfiere  are  many  types 
of  cranes  working  on  fixed  platforms  on  the 
OCS.  The  final  njle  clarifies  that  the  only 
cranes  that  must  meet  the  requirements  of 
API  Spec  2C  are: 

•  If  a  fixed  platform  is  installed  engineer- 
ing data  after  March  17,  2003,  all 
cranes  on  the  platform  must  meet  ttie 
requirements  of  the  American  Petro- 
leum Instltutes's  Speclfkation  for  Off- 
shore Cranes  (API  Spec  2C),  incor- 
porated by  references  as  specified  in 
30  CFR  250. 108 

•  All  crar>es  manufactured  after  March 
17,  2003.  and  installed  on  a  fixed  plat- 
form, must  meet  ttie  requirements  of 
API  Spec  2C,  incorporated  by  ref- 
erence as  specified  in  30  CFR 
250.108. 

Except  for  tttese  cases,  ttie  final  rule  does  not 
prohibit  ttie  use  of  cranes  that  do  not  meet 
the  requirements  of  API  Spec  2C. 

MMS  revised  the  final  rule  to  provide  2  years 
instead  of  1  year  for  installing  the  anti-two 
block  safety  device  on  all  existing  cranes 
t)ecause  the  proposed  1-year  transition  pe- 
riod did  not  allow  adequate  time  for  all  les- 
sees to  install  the  anti-two  block  device  on 
the  necessary  cranes. 

The  final  rule  does  not  require  ttie  retrofitting 
of  any  cranes  to  the  specifk:ations  of  API 
Spec2C. 

This  final  rule  does  not  require  an  approved 
crane  plan  or  third-party  inspection  for  ttie 
installation  of  cranes.  As  pointed  out  by 
several  commenters,  API  RP  2D  does  ad- 
dress load  testing  for  the  installation  of  new 
cranes  placed  in  service,  cranes  that  are 
being  permanently  relocated,  and  rental 
cranes  after  each  rig-up  or  relocation  How- 
ever, MMS  believes  that  the  installation  of 
rental  cranes  and  the  relocation  of  cranes 
are  issues  that  warrant  addltkxial  discus- 
sions with  operators,  crane  manufacturers, 
crane  servkie  companies,  and  ottier  inter- 
ested parties.  MMS  will  being  discussions 
with  interested  parties  after  the  publication 
of  this  final  rule. 


MMS  understands  that  all  manufacturers  that 
participate  In  the  monogram  program  must 
meet  all  requirements  set  forth  In  API  Spec 
2C,  Including  evidence  of  certification  of  ttie 
anti-two  block  safety  devtces.  The  API 
monogram  is  strictly  voluntary  and  MMS 
has  no  plans  to  make  this  program  a  re- 
quirement. 
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MMS  questions 


(g)  Should  a  rental  crane  that  is  installed  on 
OCS  fixed  plaltorms  be  considered  a  new 
crane  and,  therefore  be  required  to  be  fully 
compliant  with  API  Spec  2C? 


Comments  received 


(h)  Should  MMS  limit  the  type  of  anti-two  block 
devices  that  are  acceptable?  What  are  the 
known  failure  rates  of  the  different  types? 


(i)  ShouW  MMS  consider  an  additional  cost  fac- 
tor for  retrofitting  existing  cranes  with  the  anti- 
two  block  safety  device  (e.g.,  an  associated 
cost  for  the  amount  of  time  a  crane  is  ex- 
pected to  be  out-of-service  while  it  is  being 
retrofitted). 


All  that  commented  said  that  rental  cranes 
should  not  be  considered  a  new  crane.  Ad- 
ditional comments  were:. 

•  But  rental  cranes  should  meet  API 
Spec  2C. 

•  It  is  not  practical  to  retroactively  seek 
certification  of  existing  rental  cranes. 

•  All  new  rental  cranes  should  be  com- 
pliant with  API  Spec  2C,  but  some  ex- 
isting rental  cranes  may  not  be  able  to 
be  brought  to  the  specification. 

"Rental  cranes"  covers  a  large  variety  of  lift- 
ing devices.  A  considerable  number  of  rent- 
al cranes  are  misrepresented.  All  rental 
cranes  that  are  designed  to  pick  up  over 
10,000  pounds  should  be  required  to  meet 
the  requirements  of  API  Spec  2C. 

One  commenter  said  that  all  hydraulic  cranes 
should  have  a  shut  down  system  as  the 
anti-two  block  device.  Mechanical  cranes 
could  allow  for  audible  alarms  until  the 
crane  has  a  major  overhaul.  Another  com- 
menter states  that  MMS  shoukJ  limit  the 
types  of  anti-two  block  safety  devices  to 
ttiose  capable  of  shutting  down  the  crane. 

One  comment  was  that  MMS  should  not  limit 
the  types  of  anti-two  block  devices  because 
API  2C  adequately  addresses  the  issue. 

One  comment  suggested  that  MMS  examine 
the  Society  of  Automotive  Engineers  (SAE) 
standards  regarding  problems  that  may  be 
encountered  with  the  different  types  of  anti- 
two  block  safety  devwes. 

One  commenter  stated  the  repeated  testing 
as  required  by  API  RP  2D  leads  to  the  fail- 
ure of  the  device. 

One  commenter  sakJ  that  MMS  should  con- 
sider all  costs  associated  with  the  installa- 
tkxi  of  anti-two  blocks.  Another  said  MMS 
should  consider  out-of-service  time  white 
another  commenter  sakJ  that  the  time  to  in- 
stall the  necessary  equipment  coukj  be 
planned  to  minimize  or  eliminate  any  out- 
of-servk:e  tinte.  MMS  shoukJ  also  conskjer 
the  cost  of  reptacing  a  crane  if  it  can't  be 
retrofitted  for  an  anti-two  block  device 


MMS  response 


The  term  "rental  crane"  is  not  used  in  the 
final  rule.  The  final  rule  clarifies  which 
cranes  must  meet  the  requirements  of  API 
Spec  2C.  The  response  to  question  (c) 
identifies  the  cranes  that  must  meet  the 
specification. 

Comments  on  rental  cranes  indicated  that 
there  are  differing  definitions  of  what  con- 
stitutes a  rental  crane.  The  comments  also 
raise  the  issue  about  the  appropriate  use  of 
rental  cranes.  MMS  will  include  these 
issues  in  the  discussion  with  interested  par- 
ties after  the  publication  of  the  final  rule. 


The  final  does  not  limit  the  type  of  anti-two 
block  devices  that  must  be  installed  on  all 
cranes.  The  final  rule  provides  lessees  and 
operators  the  flexibility  and  opportunity  to 
choose  the  anti-two  block  safety  device  that 
best  suits  the  pank:ular  operation.  Limiting 
lessees  to  a  certain  type  of  anti-two  bkx:k 
device  could  create  a  financial  hardship 
and  may  not  increase  safety.  It  is  tt>e  les- 
see's responsibility  to  operate  its  cranes 
safety. 

The  MMS'  review  of  the  SAE  standard  did  not 
reveal  any  new  Information  that  could  be 
used  as  pan  of  this  final  rule. 


With  proper  planning  (e.g.,  parts  and  per- 
sonnel are  at  tt>e  work  kx:atk>n  before  the 
crane  is  taken  out  of  service),  lessees 
shoukJ  be  abte  to  keep  out-of-service  time 
a  minimum.  The  final  rule  now  provides  a 
2-year  instead  of  the  1-year  transition  pe- 
riod that  was  in  the  proposed  rule.  This  re- 
vision ensures  that  lessees  will  have  suffi- 
cient time  to  install  an  anti-two  Wock  device 
wittKXJt  disrupting  crane  activities.  MMS 
has  determined  that  any  additional  costs 
associated  with  retrofitting  existing  cranes 
shoukl  be  minimized  and  were  considered 
in  this  rutemaking. 


As  noted  in  the  responses  to  question 
(e),  MMS  believes  that  the  installation  of 
rental  cranes  and  the  relocation  of 
cranes  are  issues  that  warreuit  additional 
attention.  There  have  been  numerous 
incidents  and  serious  accidents 
involving  the  installation  and  use  of 
rental  cranes,  including  a  fatal  accident 
that  occxured  on  May  5.  2002.  However, 
any  additional  regulatory  actions 
dealing  with  rental  cranes  are  beyond 
the  scope  of  this  rulemaking.  MMS  will 
initiate  discussions  with  operators, 
crane  manufacturers,  crane  service 
companies,  and  other  interested  parties 
on  the  issues  concerning  rental  cranes. 

Finally,  one  commenter  provided 
several  relatively  inexpensive 
suggestions  and  modiflcations  for 


making  older  cranes  (pre-1983}  safer. 
These  suggestions  and  modifications 
are: 

•  Maintain  and  post  "Actual  Lift 
Capacity  Charts"  in  the  cab  of  crane. 

•  bistall  high  angle  safety  systems  for 
lattice  boom  cranes  or  cranes  that  use  a 
boom  hoist  and  wire  rope  to  lift  the 
boom. 

•  Upgrade  wire  rope  to  meet  the  latest 
API  Spec  2C  safety  factors. 

•  Post  caution  signs  on  all  pre-1983 
cranes  and  all  non-API  cranes  to  warn 
the  crane  operators  that  these  cranes 
may  not  have  the  same  safety  factors  as 
cranes  built  after  1983. 

MMS  is  passing  these  suggestions  on 
to  lessees,  operators,  and  contractors  in 


the  hope  that  they  may  be  used  to 
improve  crane  saJFety  on  the  OCS. 

Procedural  Matters 

The  specifications  in  the  API  Spec  2C 
document  we  are  incorporating  by 
reference  are  currently  widely  accepted 
industry  standards.  The  USCG  has 
already  incorporated  API  Spec  2C  into 
its  regulations.  All  cranes  manufactiired 
after  1983  came  equipped  with  the  anti- 
two  block  safety  devices,  and  many 
earlier  model  cranes  have  been 
retrofitted  with  the  anti-two  block  safety 
devices.  The  final  rule  will  cause  lessees 
to  retrofit  approximately  200  cranes  that 
currently  do  not  have  anti-two  block 
devices.  MMS  estimates  that  this  will 
cost  lessees  approximately  $800,000. 
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The  final  rule  also  provides  2  years  for 
industry  to  complete  the  retrofit.  The  2- 
year  period  will  allow  industry  to 
schedule  the  required  retrofits  in  a 
systematic  approach.  Therefore,  this 
regulation's  impact  on  the  entire  OCS 
oil  and  gas  industry  is  minor. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  major  purpose  of  this  final 
rule  is  to  establish  a  minimum  design 
standard  for  future  cranes  installed  on 
fixed  platforms  on  the  OCS  and  to 
prevent  accidents  that  can  be  prevented 
by  equipping  cranes  with  anti-two  block 
safety  devices.  This  rule  requires  lessees 
to  equip  all  existing  cranes  installed  on 
OCS  fixed  platforms  with  anti-two  block 
safety  devices  by  March  16,  2005.  Since 
API  Spec  2C  has  already  been  accepted 
as  an  industry  standard  by  most  of  the 
offshore  conununity,  including  the 
USCG,  the  impact  of  this  regulation  on 
the  entire  industry  is  minor.  Therefore, 
the  associated  costs  to  equip  the 
remaining  cranes,  not  previously 
retrofitted  with  anti-two  block  safety 
devices,  will  be  minor.  Based  on  our 
experience  and  information  in  MMS's 
Technical  Information  Management 
System,  we  estimate  that  about  5 
percent  (or  a  total  of  not  more  than  200) 
of  the  estimated  4,000  cranes  located  on 
OCS  fixed  platforms  will  need  to  be 
retrofitted  with  the  anti-two  block  safety 
device.  We  estimate  that  this  will  cost 
approximately  $4,000  per  retrofit,  for  a 
total  cost  of  not  more  than  $800,000. 

(2)  This  final  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  will  not  affect  how 
lessees  or  operators  interact  with  other 
agencies. 

(3)  This  final  rule  will  not  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  their  recipients.  The  rule 
deals  only  with  the  action  to  incorporate 
by  rfeference  API  Spec  2C  into  our 
regulations. 

(4)  This  final  rule  will  not  raise  novel 
legal  or  policy  issues.  The  final  rule 
does  involve  a  new  policy  issue  to 
require  lessees  to  equip  all  new  and 
existing  cranes  installed  on  OCS  fixed 
platforms  with  anti-two  block  safety 
devices,  but  this  new  policy  decision  is 
not  "novel."  The  final  rule  simply 
addresses  recognized  gaps  in  our  safety 


regulations.  These  minimum 
requirements  are  generally  accepted 
industry  practices. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  defined  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  An  RF  Analysis  is 
not  required.  Accordingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

"The  provisions  of  this  rule  will  not 
have  a  significant  economic  effect  on 
lessees  and  operators,  including  those 
that  are  classified  as  small -businesses. 
The  Small  Business  Administration 
(SBA)  defines  a  small  business  as 
having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field    , 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil,  gas,  or  natiu-al  gas 
liquids.  , 

Offshore  lessees/operators  are 
classified  under  SBA's  North  American 
Industry  Classification  System  (NAICS) 
code  211111  (Crude  Petroleum  and 
Natural  Gas  Extraction)  and  NAICS 
213111  code  (Drilling  Oil  and  Gas 
Wells).  We  estimate  approximately  130 
companies  will  be  affected  by  this 
rulemaking.  According  to  SBA  criteria, 
39  companies  are  large  firms,  leaving 
approximately  91  companies  (70 
percent)  that  may  qualify  as  small  firms 
with  fewer  than  500  employees. 

We  estimate  that  about  5  percent  of 
the  4,000  cranes  (not  more  than  200) 
located  on  the  OCS  need  to  be 
retrofitted  with  anti-two  block  safety 
devices.  Retrofitting  an  existing  crane 
with  an  antirtwo  block  system  would 
cost  approximately  $4,000.  Since  70 
percent  of  the  businesses  operating  on 
the  OCS  are  small  business  firms,  a 
corresponding  70  percent  of  the  200 
cranes  to  be  retrofitted  would  most 
likely  involve  small  entities.  The  cost  to 
small  entities  to  retrofit  these  140  cranes 
with  anti-two  block  safety  devices  to 
comply  with  this  standard  is  estimated 
to  be  $560,000  (140  x  $4,000  = 
$560,000). 

While  MMS  does  not  know  how.many 
cranes  each  small  operator  must  retrofit, 
MMS  expects  that  the  typical  small 
operator  would  need  to  retrofit  one  or 
two  cranes  duuring  the  2-year  period 
allowed  by  the  final  rule.  The  cost  for 
the  typical  small  operator  would  be 
between  $4,000  and  $8,000  over  the  2- 
year  period.  This  cost  does  not 
constitute  a  significant  impact  to  the 
typicad  small  operator.  There  may  be  a 
few  small  operators  that  will  need  to 


retrofit  several  more  cranes  than  the 
typical  small  operator.  The  costs  for 
these  few  small  operators  could  double 
or  triple  the  costs  incurred  by  the 
typical  small  operator.  However,  MMS 
believes  that  even  these  increased  costs    ■ 
do  not  constitute  a  significant  impact  to 
these  small  operators.  In  addition,  an 
operator  can  decide  not  to  retrofit  the 
crane  with  an  anti-two  block  device. 
The  operator  has  the  option  of  taking 
the  crane  out  of  service  or  obtaining  a 
rental  crane  to  take  its  place.  Therefore, 
this  rule  does  not  constitute  a 
significant  impact  upon  a  substantial 
number  of  small  entities. 

This  final  rule  applies  to  all  lessees 
and  operating  companies  that  operate 
cranes  on  OCS  fixed  platforms. 
Incorporation  of  this  new  document  into 
MMS  regulations  will: 

(1)  Increase  safety; 

(2)  Provide  the  oil  and  gas  industry 
with  uniform  guidelines  and  detailed 
requirements  for  design  and 
construction  of  pedestal-mounted 
cranes  for  OCS  fixed  platforms;  and 

(3)  Provide  for  consistency  with  other 
regulatory  agencies  such  as  the  USCG. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  boards  were 
established  to  receive  comments  fixjm 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  coimnent  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247.  You  may  comment  to  the  Small 
Business  Administration  without  fear  of 
retaliation.  Disciplinary  action  for 
retaliation  by  an  MMS  employee  may 
include  suspension  or  termination  from 
employment  with  the  Department  of  the 
Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  SBREFA.  This  rule: 

(1)  Does  not  have  an  annual  effect  on    ■ 
the  economy  of  $100  million  or  more. 
The  final  rule  will  not  cause  any 
significant  costs  to  lessees  or  operators. 
The  only  costs  will  be  the  purchase  of 
the  API  Spec  2C  document,  minor 
revisions  to  company  operating 
procedures,  and  the  installation  of  an 
anti-two  block  device  on  cranes 
installed  on  OCS  fixed  platforms  that  do 
not  already  have  this  safety  device. 
These  costs  should  be  approximately 
$800,000  for  the  entire  industry. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
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local  government  agencies,  or 
geographic  regions. 

(3)  Will  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  rule  applies  to 
the  lessees  operating  cranes  on  OCS 
fixed  platforms. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

According  to  the  PRA,  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a  current 
OMB  control  number.  Until  0MB 
approves  the  collection  of  information 
and  assigns  a  control  number,  you  are 
not  required  to  respond.  In  connection 
with  the  proposed  rulemaking,  we 
submitted  the  information  collection 
requirements  to  OMB  for  review  and 
approval  under  section  3507(d)  of  the 
PRA.  OMB  approved  the  collection  and 
assigned  OMB  control  number  1010- 
0146,  with  a  current  expiration  date  of 
September  30,  2004.  The  information 
collection  requirements  in  these  final 
regulations  remain  unchanged  from 
those  OMB  approved  for  the  proposed 
rule,  with  one  exception.  We  reduced 
certain  proposed  record  retention 
requirements  from  "life  of  the  crane"  to 
4  years.  Since  this  change  will  have  no 
effect  on  the  annual  paperwork  burden 
of  the  regulations,  we  have  determined 
that  MMS  is  not  required  to  resubmit 
the  information  collection  requirements 
in  the  final  regulations  to  OMB  for 
approval. 

The  title  of  the  collection  of 
information  for  this  final  rule  is  "30 
CFR  250,  Subpart  A— Crane 
Requirements."  Potential  respondents 
are  approximately  130  Federal  OCS 
lessees  and  operators.  The  paperwork 
requirements  in  the  final  regulations  are 
mandatory.  This  collection  does  not 
include  proprietary  information  or 
questions  of  a  sensitive  nature.  MMS 
will  use  the  information  to  determine 
that  crane  operations  are  safe  and  that 
crane  operators  and  rigger  personnel 
meet  the  physical  qualifications  and 
have  completed  appropriate  training. 

Current  regulations  at  30  CFR 
250.108(d)(2)  require  that  lessees  retain 
records  on  testing,  inspection,  and 
maintenance  of  cranes  installed  on  OCS 
fixed  platforms  for  2  years,  and  retain 
records  on  crane  operator  qualifications 
for  at  least  4  years.  As  previously 
discussed,  this  final  regulation  revises 
the  2-year  retention  period  to  4  years, 
and  expands  the  qualification 
recordkeeping  to  include  rigger 
personnel  as  well  as  crane  operators. 
The  final  regulations  also  require  lessees 


to  retain  records  on  crane  design, 
construction,  and  retrofitting  for  the  life 
of  the  crane.  MMS  estimated  the 
paperwork  burden  to  be  an  additional  2 
hours  per  respondent  each  year  for  the 
expanded  recordkeeping  requirements. 
OMB  approved  a  for  a  total  of  260 
annual  burden  hours  for  this 
requirement. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments  because  it  concerns 
the  manufacturing  requirements  for 
specific  equipment  used  in  offshore  oil 
and  gas  activities.  The  rule  only  affects 
manufacturers  and  users  of  such 
equipment.  This  rule  does  not  impose 
costs  on  State,  or  localities,  as  it  only 
affects  manufacturers  and  users  of 
specific  equipment  used  in  offshore  oil 
and  gas  activities. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
this  rule  does  not  have  significant 
Takings  implications.  A  Takings 
Implication  Assessment  is  not  required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  is 
not  required. 

Unfunded  Mandates  Reform  Act 
(UMRA)ofl995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  and 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

Govemment-to-Govemment 
Relationship  With  Tribes 

According  to  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 


with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  there 
are  no  effects  ft-om  this  action  on 
Federally-recognized  Indian  tribes. 

List  of  Silbfects 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands— rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  ]3nuary  29,  2003. 
Rebecca  W.  Watson, 
'Assistant  Secretary,  Land  and  Mineral 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  amends  30  CFR  part  250  as 
follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331,  et  seq. 

2.  Section  250.108  is  revised  as 
follows: 

§  250.1 08    Wtiat  requirements  must  I  follow 
for  cranes  and  ottier  material-tiandling 
equipment? 

(a)  All  cranes  installed  on  fixed 
platforms  must  be  operated  in 
accordance  with  American  Petroleum 
Institute's  Recommended  Practice  for 
Operation  and  Maintenance  of  Offshore 
Cranes  (API  RP  2D),  incorporated  by 
reference  as  specified  in  30  CFR 
250.198. 

(b)  All  cranes  installed  on  fixed 
platforms  must  be  equipped  with  a 
functional  anti-two  block  device  by 
March  16,  2005. 

(c)  If  a  fixed  platform  is  installed  after 
March  17,  2003,  all  cranes  on  the 
platform  must  meet  the  requirements  of 
the  American  Petroleum  Institute's 
Specification  for  Offshore  Cranes  (API 
Spec  2C),  incorporated  by  reference  as 
specified  in  30  CFR  250.198. 

(d)  All  cranes  manufactured  after 
March  17.  2003,  and  installed  on  a  fixed 
platform,  must  meet  the  requirements  of 
API  Spec  2C,  incorporated  by  reference 
as  specified  in  30  CFR  250.198. 

(e)  You  must  maintain  records 
specific  to  a  crane  or  the  operation  of  a 


a  « 
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crane  installed  on  anpCS  fixed 
platform,  as  follows:  ' 

(1)  Retain  all  design  and  construction 
records,  including  installation  records 
for  any  anti-two  block  safety  devices,  for 
the  life  of  the  crane.  The  records  must 
be  kept  at  the  OCS  fixed  platform. 

(2)  Retain  all  inspection,  testing,  and 
maintenance  records  of  cranes  for  at 
least  4  years.  The  records  must  be  kept 
at  the  OCS  fixed  platform. 


(3)  Retain  the  qualification  records  of 
the  crane  operator  and  all  rigger 
personnel  for  at  least  4  years.  The 
records  must  be  kept  at  the  OCS  fixed 
platform. 

(f)  You  must  operate  and  maintain  all 
other  material-handling  equipment  in  a 
manner  that  ensures  safe  operations  and 
prevents  pollution. 


3.  In  §  250.198,  in  the  table  in 
paragraph  (e)  a  new  entry  for  "API  Spec 
2C"  is  added  in  alphanumerical  order,  • 
and  the  entry  for  "API  RP  2D"  is  revised 
as  follows: 

§250.198    Documents  incorporated  t>y 
reference. 


(e)*  * 


Title  of  documents 


Incorporated  by  reference 
at 


API  Spec  2C.  Specification  for  Offshore  Cranes,  Fifth  Edition,  April  1,  1995,  API  Stock  No.  G02C05 §250.108(c)  and  (d). 

API  RP  2D,  Recommended  Practice  for  Operation  and  Maintenance  of  Oftsfiore  Cranes,  Fourtfi  Edition,  August  1.    §250.108(a). 
1999,  API  Stock  No.  G02D04. 


[FR  Doc.  03-3424  Filed  2-13-03;  8:45  am] 

BOJJNG  COOE  4310-MR-P 

DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  321,  351,  352,  353, 359, 
and  360 

United  States  Savings  Bonds; 
Extension  of  Holding  Period; 
Correction 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Final  rule;  correction. 

SUMMARY:  We  published  a  final  rule  in 
the  Federal  Register  of  January  17, 
2003,  increasing  the  period  of  time  that 
owners  of  United  States  Series  EE  and 
I  Savings  Bonds  must  hold  their  bonds 
before  the  bonds  are  eligible  for 
redemption.  The  mandatory  holding 
period  increased  from  6  months  to  12 
months  for  bonds  purchased  on  or  after 
February  1,  2003.  Although  the  rule 
correctly  references  the  February  1. 
2003  date  for  bonds  affected  by  the 
increased  holding  period,  the  rvde  stated 
that  bonds  issued  December  1,  2002,  or 
earlier,  are  unaffected  by  the  change  and 
continue  to  retain  the  6  months  holding 
period.  The  rule  should  have  stated  that 
bonds  issued  January  1,  2003,  or  earlier, 
will  continue  to  retain  the  6  months 
holding  period.  This  document  corrects 
that  misstatement. 

EFFECTIVE  DATE:  Effective  on  February  1. 
2003. 

ADDRESSES:  You  can  download  this 
correction  at  the  following  Internet 
address:  http:// 
www.publicdebt.treas.gov. 


FOR  FURTHER  MFORMATION  CONTACT: 
Susan  Klimas.  Attorney-Adviser,  Office 
of  the  Chief  Counsel.  Bureau  of  the 
Public  Debt,  at  (304)  480-8692  or 
(susan.klimQS@bpd.treas.gov). 
Dean  Adams,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-8692  or 
(dean.adains@bpd.treas,gov). 

SUPPlfMENTARY  INFORMATION:  We 
published  in  the  January  17,  2003 
Federal  Register  a  final  rule  that 
increased  the  period  of  time  that  owners 
of  United  States  Series  EE  and  I  Savii^s 
Bonds  must  hold  their  bonds  before  the 
bonds  are  eligible  for  redemption.  This 
mandatory  holding  period  increased 
from  6  months  to  12  months  for  bonds 
purchased  on  or  after  February  1,  2003. 
Although  the  rule  correctly  references 
the  February  1,  2003  date  for  bonds 
affected  by  the  increased  holding 
period,  the  rule  stated  that  bonds  issued 
December  1,  2002.  or  earlier,  are 
unaffected  by  the  change.  (The  issue 
date  of  a  Series  EE  or  I  bond  is  the  first 
day  of  the  month  in  which  a  qualified 
issuing  agent  or  organization  receives  or 
accumulates  the  full  purchase  price  of 
the  bond.)  The  rule  should  have  stated 
that  bonds  issued  January  1.  2003.  or 
earlier,  continue  to  retain  the  6  months 
holding  period.  The  misstatement  could 
cause  confusion  for  bond  owners  who 
purchased  bonds  during  December 
2002.  This  document  corrects  that 
misstatement. 

In  the  FR  Document  03-1 114 
published  on  January  17,  2003,  (Vol.  68, 
No.  12.  page  2666-2667,  make  the 
following  corrections:  change 
"December  1.  2002"  to  "January  1. 
2003."  where  it  appears  in 
§§  321.8(a)(1).  321.9(a)(1).  Appendix  to 
Part  321.  section  (8)(a).  §§  351.2(d), 


352.7(a).  353.35(b),  359.6(a),  and 
360..35(b). 

Dated:  February  12,  2003. 
VanZeck, 

Commissioner,  Bureau  of  the  Public  Debt. 
(FR  Doc.  03-3820  Filed  2-13-03;  8:45  am) 

BILUNG  COOE  4Sia-3»-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-03-003] 

RIN2115-AE47 

DrawtNidge  Operating  Regulations; 
Gulf  Intracoastal  Waterway,  Graifd 
Lake,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

fix)m  regulations. 

NUMMARY:  The  Conunander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  fttjm  the  regulation 
governing  the  operation  of  the  SR  384 
(Grand  Lake)  pontoon  bridge  across  the 
Gulf  Intracoastal  Waterway,  mile  231.4 
West  of  Harvey  Locks,  at  Grand  Lake, 
Cameron  Parish,  Louisiana.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  for  two  four-hour 
periods,  Monday  through  Thursday, 
from  February  17  through  March  27.. 
2003.  The  deviation  is  necessary  to 
allow  for  the  repairs  to  the  fender 
system  of  the  bridge. 
DATES:  This  deviation  is  effective  bom 
7  a.m.  on  Monday,  February  17,  2003 
until  5  p.m.  on  Thursday,  March  27, 
2003. 


7428  Federal  Register /Vol.  68.  No.  31 /Friday.  February  14.  2003 /Rules  and  Regulations 


ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District.  Bridge  Administration 
Branch.  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street.  New 
Orleans.  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  504-589-2965. 
The  Bridge  Administration  Branch, 
Eighth  District,  maintains  the  public 
docket  for  this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  repair 
the  fender  system  of  the  bridge.  The 
repairs  are  necessary  for  the  continued 
safe  operation  of  the  bridge.  This 
deviation  allows  the  draw  of  the  SR  384 
bridge  to  remain  closed  to  navigation 
from  7  a.m.  until  11  a.m.  and  from  1 
p.m.  until  5  p.m.  daily.  Monday  through 
Thursday,  from  February  17,  2003 
through  March  27,  2003. 

The  pontoon  bridge  has  no  vertical 
clearance  in  the  closed-to-navigation 
position.  The  bridge  normally  opens  to 
pass  navigation  an  average  of  1005  times 
a  month.  In  accordance  with  33  CFR 
117.5.  the  bridge  opens  on  signal  for  the 
passage  of  vessels.  The  bridge  will  be 
able  to  open  for  emergencies  during  the 
closure  period;  however,  pile-driving 
equipment  will  have  to  be  secured  and 
moved  prior  to  the  opening  of  the 
bridge.  Navigation  on  the  waterway 
consists  mainly  of  tugs  with  tows  and 
some  fishing  vessels.  No  practical 
alternate  route  is  readily  available. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  February  5,  2003. 
Marcus  Redford, 
Bridge  Administrator 
[FR  Doc.  03-3738  Filed  2-13-03;  8:45  am] 
BN.U»(Q  COM  4«10-1S-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-63-2-7585;  FRL-7451-8] 

Approval  of  Revisions  to  the  Louisiana 
Department  of  Environmental  Quality 
Title  33  Environmental  Quality  Part  III; 
Chapter  6  Emission  Reduction  Credits 
Banking  In  Nonattalnment  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  of  September  27.  2002  (67  FR 
60871)  a  document  approving  revisions 
to  the  Louisiana  Department  of 
Environmental  Quality  Title  33 
Environmental  Quality  Part  III;  Air 
Chapter  6  Emission  Reduction  Credits 
Banking  in  Nonattalnment  Areas.  This 
document  corrects  an  error  in  the 
September  30,  2002,  rulemaking  action. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  February  1'4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Stankosky  of  the  EPA  Region  6 
Air  Permits  Section  at  (214)  665-7525. 
SUPPLEMENTARY  INFORMATKM:  The  EPA 
published  in  the  Federal  Register  of 
September  27,  2002  (67  FR  60871)  a 
document  approving  revisions  to  the 
Louisiana  Department  of  Environmental 
Quality  Title  33  Environmental  Quality 
Part  III;  Air  Chapter  6  Emission 
Reduction  Credits  Banking  in 
Nonattainment  Areas.  On  page  60873  of 
the  September  27,  2002  action,  EPA 
incorrectly  stated  that  Tulane 
Environmental  Law  Clinic  (TELC) 
submitted  conunents.  We  should 
instead  have  stated  that  the  TELC 
submitted  comments  on  behalf  of  its 
client,  the  Louisiana  Environmental 
Action  Network  (LEAN). 

Autkority:  42  U.S.C.  7401  et  seq. 

Dated:  January  30.  2003. 
Lawrence  E.  Slarfield, 
Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  03-3583  Filed  2-13-03;  8:45  am] 
HLiMQ  cooe  66ao-so-# 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0034;  FRL-7291-31 

Imazamox;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  imazamox 
on  all  food  commodities  when  applied/ 
used  as  a  herbicide.  The  Interregional 
Research  Project  Number  4  (lR-4) 
submitted  a  petition  to  EPA  under  the 
Federal  Food.  Drug,  aind  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  After  review  of  the  available 
data.  EPA  determined  that  the 
toxicological  profile  for  imazamox 
supports  an  exemption  from  the 
requirement  of  a  tolerance;  no  adverse 
effects  were  observed  in  the  submitted 
toxicological  studies  regardless  of  the 
route  of  exposure.  Since  this  regulation 
eliminates  the  need  to  establish 
maximum  permissible  levels  for 
residues  of  imazamox,  the  Agency  is 
also  deleting  40  CFR  180.508,  which 
includes  previously  established 
maximum  permissible  levels  for 
residues  of  imazamox. 
DATES:  This  regulation  is  effective 
February  14,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0034, 
must  be  received  on  or  before  April  15, 
2003.' 

ADDRESSES:  Written  objections  and 
hearing  requests  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  IX.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu«r,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production 

•  Animal  production 

•  Food  manufacturing 

•  Pesticide  manufacturing 
This  listing  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
,  affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
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Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  partioilar  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0034.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document  — 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wvkrw.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currenUy  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent. 


go  directly  to  the  guidelines  at  http:// 

vvww.epa.gov/opptsfrs/home/ 

guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Etockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
23,  2002  (67  FR  78229)  (FRL-7284-5), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  2E6472) 
by  BASF  Corporation,  26  Davis  Drive, 
Research  Triangle  Park,  NC  27709.  This 
notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation. 
There  were  no  conunents  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  imazamox  (2- 
[4,5-dihydro-4-(l-methylethyl)-5-oxo- 
1  H-imidazol-2-yll-5-methoxymethyl-3- 
pyridinecarboxylic  acid)  in  or  on  sill 
food  commodities. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 


legal  limit  for  a  pesticide  chemical; 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b){2)(A)(u)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reUable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiu*  to  the  pesticide  chemical 
residue.  *   *  *" 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pes^cide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposiue  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
natiu«  of  the  toxic  effects  caused  by 
imazamox  are  discussed  in  this  unit. 


Table  1 .— SuBCHRONfc,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxiaty  rodents 

NOAEL  =  1661   milligram/kilogram/day  (nig/kg/day),  highest 

dose  tested  (HDT) 
There  were  no  treatment-related  effects  observed  in  this 

study. 

870.3150 

90-Day  oral  toxicity  in  nonrodents 

NOAEL  =  1.3  gram/kilogram/day  (g^g/day)  (HDT) 
There  were  no  treatment-related  effects  observed  In  ttiis 
study. 

870.3200 

21/28-Day  dermal  toxicity 

NOAEL  =  1000  mg/kg/day  (HDT) 

There  were  no  observed  toxic  effects  at  any  dose  level. 

870.3700a 

Prenatal  developmental  in  rodents  (rat) 

Maternal  NOAEL  =  >  1000  mg/kg/day  (limrt  dose) 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


8703700b 


Prenatal  developmental  in  nonrodents  (rabbit) 


870.3800 


870.4100b 


870.4200 


870.4300 


Reproduction  and  fertility  effects 


Chronic  toxicity  dogs 


Carcino-genicity  rats 


8705100 


870.5375 


870.5385 


8707485 


Cardno-genicity  mice 


Gene  Mutation 


Cytogenetics 


Other  Effects 


Ktotabolism  and  phamnacokinetics 


Results 


No  maternal  toxicity  or  clinical  signs  of  toxicity  were  ob- 
served. Mean  body  weight  gain  was  reduced  during  the 
early  dosing  periods  (days  6-12)  at  the  1000  mg/kg/day 
dose  compared  to  the  control  group  Body  weights  were 
comparable  t>etween  the  treated  and  the  control  groups  for 
the  remainder  of  the  dosage  period  (days  12-16)  and  the 
post  dosage  period  (days  16  to  20).  Slightly  reduced  mean 
body  weight  gain  observed  during  earty  dosing  period 
(days  6-12)  was  not  considered  biologically  relevant. 

Developmental  NOAEL  =  equal  to  or  greater  than  1000  mg/ 
kg/day. 

No  treatment-related  fetal  gross  extemal,  visceral  or  skeletal 
malformations  or  variations  were  seen  at  any  dose  level. 


Maternal  NOAEL  =  900  mg/kg/day  (HOT) 

Marginally  reduced  txxJy  weights  and  slightly  decreased  food 
consumption  in  F1  males  and  females  were  observed  in  in 
test  animals  at  the  900  mg/kg/day  dose  level,  but  were  not 
considered  biologically  significant. 

Devetopmental  NOAEL  =  equal  to  or  greater  than  900  mg/kg/ 
day  (HOT) 

There  were  no  treatment-related  developmental  effects  ob- 
served at  any  of  the  administered  dose  levels. 


Parental/Systemic  NOAEL  =  1469  mg/kg/day  in  males/  1705 

mg/kg/day  in  females  (HOT) 
There  were  no  treatment-related  systemic  or  reproductive 

toxicity  observed  at  any  of  the  administered  dose  levels. 


NOAEL  =1,165  mg/kg/day  (HOT) 

There  were  no  treatment-related  effects  obsen/ed  at  any  of 
the  administered  dose  levels. 


I^AEL  =  1,068  mg/kg/day  in  males/1,284  mg/kg/day  in  fe- 
males (HDT) 

There  were  no  treatment-related  effects  observed  in  this 
study. 

There  was  no  evidence  of  carcinogenicity  in  rats  treated  with 
imazamox  in  the  diet  for  24  months.  The  highest  dose  test- 
ed (1,068/1,284  mg/kg/day)  is  considered  an  adequate 
upper  limit  for  this  study. 


NOAEL  =  1,053  mg/kg/day  for  males  (HDT)/1.348  mg/kg/day 

for  females  (HDT) 
There  were  no  treatment-related  effects  observed  in  this 

study. 
There  was  no  evidence  of  carcinogenicity  in  mk»  treated 

with  imazamox  in  the  diet  for  24  months  The  highest  dose 

tested  (1,053/1,348  mg/kg/day)  is  considered  an  adequate 

upper  limit  for  this  study. 


I^egative 


Negative 


Negative 


[^■•jClmazamox  was  readily  absortjed  by  male  and  female 
rats  foltowing  intravenous  or  oral  dosing.  Imazamox  was 
rapidly  excreted  as  the  unchanged  parent  compound,  pri- 
marily in  the  urine  foltowing  intravenous  administration  and 
in  the  urine  and  feces  foltowing  oral  administration. 


IV.  Toxicological  Endpdints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 


of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  Based  on  a  review  of  the 


available  data,  EPA  concluded  that 
imazamox  showed  no  toxicological 
endpoints  of  concern  and,  therefore,  no 
dietary,  occupational,  residential,  or 
aggregate  risk  assessments  are  needed. 
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V.  Aggregate  Exposures 

In  examining  aggregate  exposure. 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  &x>m  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.508)  for 
residues  of  imazamox.  per  se.  in  or  on 
canola  and  the  legume  vegetable  group; 
imazamox  and  its  metabolite  AC263284 
in  or  on  wheat  (bran,  germ,  grain,  forage, 
hay,  shorts,  and  straw);  and  imazamox 
and  its  metabolites  AC26284  and 
AC312622  in  or  on  alfalfa  (seed,  forage 
and  hay).  Time-limited  tolerances  for 
section  18  emergency  exemptions  are 
established  for  dry  bean  and  canola. 
Section  180.508,  which  lists  the 
maximum  permissible  levels  for 
imazamox.  will  be  removed  since  this 
regulation  eliminates  the  need  to 
establish  maximum  permissible  levels 
for  residues  of  the  pesticide. 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  EPA  concluded 
that  no  acute  toxicological  endpoint  was 
identifled  from  the  toxicological  studies 
submitted  for  imazamox.  including  oral 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  an  acute  dietary 
risk  assessment  was  not  conducted. 

ii.  Chronic  exposure.  EPA  concluded 
that  a  chronic  dietary  risk  assessment  is 
not  needed  since  no  toxicity  was 
observed  at  doses  exceeding  the  Limit- 
Dose  (1.000  mg/kg/day  and  higher)  in 
chronic  and  subchronic  studies  in  mice, 
rats,  and  dogs.  A  dose  of  1,000  mg/kg/ 
day  is  equivalent  to  a  human  diet  in 
which  the  pesticide  comprises 
approximately  7  percent  of  dietary 
consumption. 

iii.  Cancer.  Imazamox  is  classiHed  as 
a  "not  likely  hiunan  carcinogen"  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  mice  and  rats. 
Therefore  a  cancer  risk  assessment  was 
not  performed. 

2.  Drinking  water  exposure.  The 
Agency  lacks  sufficient  monitoring 
exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imazamox  in  drinking  water.  Because 


the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
imazamox. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZMyEXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-Jevel 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  for  imazamox  for 
acute  exposures  are  estimated  to  be  5.7 
parts  per  billion  (ppb)  for  siuface  water 
and  1.0  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  0.61  ppb  for  siuface  water  and  1.0 
ppb  for  ground  water. 

B.  Other  Non-Occupational  Exposure 

The  term  "residential  exposure"  is 
used  in  this  document  to  refer  to  non- 
occupational, non-dietary  exposiu« 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Imazamox 
is  not  registered  or  proposed  for  use  on 
any  sites  that  would  result  in  residential 
exposing. 

VI.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 


cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  ndt  have,  at  this  time, 
available  data  to  determine  whether 
imazamox  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
•  common  mechanism  of  toxicity, 
imazamox  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  imazamox  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  conunon  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26. 
1997)  {FRL-5754-7). 

Vn.  Determination  of  Safety  for  U.S. 
Popuiation,  Infants  and  Children 

1.  U.S.  Population.  The  toxicological 
profile  for  imazamox  supports  a 
tolerance  exemption  since  no  adverse 
effects  were  observed  in  the  submitted 
toxicological  studies  regardless  of  the 
route  of  exposure.  EPA  does  not  expect 
imazamox  to  pose  a  dietary  risk  under 
reasonable  foreseeable  circumstances 
and,  thus,  EPA  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
aggregate  exposiure  to  imazamox* 
residues.  Accordingly,  EPA  finds  that 
exempting  imazamox  from  the 
requirement  of  a  tolerance  will  be  safe. 

2.  Infants  and  children.  Section  408  of 
the  FFDCA  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  vdll  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose      « 
level  that  poses  no  appreciable  risk  to 
hiunans. 

EPA  concludes  there  is  a  complete 
toxicity  data  base  for  imazamox  and 
there  is  no  evidence  of  pre-natal  or  post- 
natal toxicity  to  rat  or  rabbit  fetuses 
following  in  utero  exposure  in  the 
developmental  studies  or  to  young  rats 
in  the  reproduction  study.  Due  to  the 
lack  of  toxicity  in  the  animal  studies, 
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EPA  did  not  use  a  margin  of  exposure 
(safety)  approach  to  assess  the  safety  of 
imazamox.  F6r  this  same  reason,  an 
additional  margin  of  safety  is  not 
needed  for  infants  and  children.  The 
Agency  concludes  that  an  exemption 
from  the  requirement  of  a  tolerance  for 
imazamox  will  be  safe  for  infants  and 
children. 

Vni.  Other  Considerations 

A.  Analytical  Method(s) 

An  analytical  method  for  enforcement 
purposes  is  not  required,  this  action 
eliminates  the  need  for  maximum 
permissible  levels  for  residues  of 
imazamox  in  or  on  food  commodities. 

B.  Existing  Tolerances 

Tolerances  are  established  (40  CFR 
180.508)  for  residues  of  imazamox.  per 
se.  in  or  on  canola  and  the  legume 
vegetable  group;  imazamox  and  its 
metabolite  AC263284  in  or  on  wheat 
(bran,  germ,  grain,  forage,  hay,  shorts, 
and  straw);  and  imazamox  and  its 
metabolites  AC26284  and  AC312622  in 
or  on  alfalfa  (seed,  forage  and  hay). 
Time-limited  tolerances  for  section  18 
emergency  exemptions  are  established 
for  dry  bean  and  canola.  Section 
180.508  will  be  removed  since  this 
regulation  eliminates  the  need  for 
maximum  permissible  levels  for 
residues  of  the  pesticide. 

C.  International  Tohmnces 

There  are  no  established  or  proposed 
Codex  Maximum  Residue  Limits  (MRLs) 
for  imazamox. 

IX.  Objections  and  Hearing  Requests 

Under  secUon  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0034  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  15,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 

0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0034,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  hi  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  virill  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu- 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  tolerance 


requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitied  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  imder  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  luder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 


include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FTDCA  dection  408(n){4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  (Drder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal^ 
imphcations"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  4,  2003.' 

Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.508    [Removed] 

2.  Section  180.508  is  removed. 

3.  Section  180.1223  is  added  to 
subpart  D  to  read  as  follows: 

§  180.1223    Imazamox;  exemption  from  ttte 
requirement  of  a  tolerance. 

The  herbicide  imazamox.  (±)  2,  -(4,5- 
'  dihydro-4-methyl-4-(  l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5- 
(methoxymethyl)-3-pyridinecarboxylic 
acid,  is  exempt  from  the  requirement  of 
a  tolerance  on  all  food  commodities 
when  applied  as  a  herbicide  in 
accordance  with  good  agricidtural 
practices.  -«i  i., 

(FR  Doc.  03-3699  Filed  2-13-03;  8:45  am]  * 
BILUNG  CODE  6S60-S0-S 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1602 

Procedures  for  Disclosure  of 
information  Under  the  Freedom  of 
Information  Act 

AGENCY:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  This  Final  Rule  makes  several 
revisions  to  the  LSC  regulations 
implementing  the  Freedom  of 
Information  Act.  The  revisions  add 
provisions  detailing  the  submitter's 
rights  process,  provide  LSC  with 
express  authority  to  defer  action  on 
pending  and  additional  requests '^nd 
appeals  when  a  requester  has  an 
outstanding  fee  balance,  and  clarify  the 
applicable  fee  waiver  standards.  LSC  is 
also  revising  the  applicable  fee  structure 
to  better  reflect  LSC's  costs  in 
complying  with  FOIA.  Finally,  the  Final 
Rule  contains  technical  changes  to 
reflect  current  LSC  nomenclature. 
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DATES:  This  Final  Rule  is  effective 
March  17.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray.  Senior  Assistant 
General  Counsel.  Office  of  Legal  Affairs. 
Legal  Services  Corporation.  750  First 
Street,  NE..  Washington.  DC  20002- 
4250:  (202)  336-8817  (phone);  (202) 
33&-8952  (fax);  mcondray®Isc.gov. 

SUPPLEMENTARY  INFORMATION:  LSC  is 

subject  to  the  Freedom  of  Information 
Act  (FOIA)  by  the  terms  of  the  Legal 
Services  Corporation  Act.  42  U.S.C. 
2996d(g).'  LSC  has  implemented  FOIA 
by  adopting  regulations  which  contain 
the  rules  and  procedures  the 
Corporation  follows  in  making  agency 
records  available  to  the  public  under 
FOIA.  As  part  of  an  overall  review  of 
LSC's  regulations.  LSC  determined  that 
a  variety  of  amendments  to  LSC's  FOIA 
regulation  are  in  order  and  Part  1602 
was  assigned  a  high  priority  for 
rulemaking.  In  light  of  the  above,  at  the 
August  24.  2002.  meeting  of  the  BoJl^ 
of  Directors,  the  Board  identified  Fart 
1602  as  an  appropriate  subject  for 
rulemaking  and  LSC  subsequently 
announced  that  it  was  initiating  a 
Notice  and  Comment  rulemaking  to 
consider  revisions  to  its  FOIA 
regulations.  Subsequently,  LSC 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  November  18. 
2002  (67  FR  69498). 

LSC  received  seven  comments  on  the 
NPRM.  all  of  which  generally  supported 
the  proposed  revisions.  Upon  receipt  of 
the  comments.  LSC  drafted  a  Final  Rule 
for  the  consideration  of  the  Operations 
and  Regulations  Committee  of  the  Board 
of  Directors.  This  Final  Rule  was 
adopted  by  the  Board  of  Directors  at  its 
meeting  of  February  1,  2003. 

Submitter's  Rights  Process 

Pursuant  to  current  LSC  practice,  if  a 
request  is  received  for  the  grant 
application  records  of  a  current  or 
prospective  recipient.  LSC  provides  that 
applicant  with  an  opportunity  to  request 
that  some  or  all  of  the  records  requested 
be  withheld  from  disclosure  prior  to 
LSC  sending  its  response  to  the 
requester.  This  practice,  which  is 
consistent  with  ciurent  FOIA  law.  is  not 
described  or  discussed  in  the 
regulations.  The  submitter's  rights 
process  affords  important  rights  to  grant 
applicants  and  also  impacts  requesters 
who  have  to  wait  until  the  submitter's 
rights  process  has  been  completed  to 
obtain  releasable  records  subject  to  this 
process.  LSC  believes  that  it  is 


'  Absent  this  authority.  LSC  would  not  otherwise 
be  subject  to  FOIA  since  LSC  is  not  an  agency, 
department  or  instrumentality  of  the  Federal 
government.  42  U.S.C.  2996d(e)(l). 


important,  therefore,  for  this  process  to 
be  explicitly  set  forth  in  Part  1602. 
Accordingly,  LSC  proposed  to  add  a 
new  section  1602.14,  Submitter's  rights 
process,  to  formally  incorporate  the 
Corporation's  current  practice  into  the 
regulations. 

At  the  outset.  LSC  notes  that  its 
submitter's  rights  process  is  based  on 
the  submitter's  rights  process  outlined 
in  Federal  Executive  Order  No.  12.600 
(June  23. 1987).  E.O.  12,600  required 
Federal  agencies  to  "establish 
procedures  to  notify  submitters  of 
records  containing  confidential 
information  (information  arguably 
subject  to  FOIA  Exemption  4]  *   *   * 
when  those  records  are  requested  luider 
the  Freedom  of  Information  Act  *   *   *." 
(Emphasis  added)  Although  LSC  is  not 
a  Federal  agency,  and,  therefore,  not 
subject  to  E.O.  12.600.  LSC  chose  to 
develop  a  policy  consistent  with  the 
Order.  LSC  believes  that  grant 
application  records  are  the  only  records 
likely  to  contain  "confidential 
information."  the  release  of  which  could 
cause  competitive  harm.  Thus,  the 
current  submitter's  rights  process  is 
only  invoked  in  relation  to  requests  for 
grant  application  information,  but  not 
other  records  submitted  by  recipients. 
LSC  proposed  to  keep  the  process 
limited  to  requests  for  grant  application 
materials,  but  specifically  invited 
comment  on  whether  there  are  other 
records  submitted  by  recipients  which 
would  likely  be  subject  to  withholding 
under  Exemption  4. 

LSC  received  five  comments 
specifically  addressing  this  issue.  Two 
of  the  five  comments  supported  the 
proposed  submitter's  rights  section  as 
proposed.  The  other  three  comments  all 
supported  the  proposed  section  while 
also  urging  LSC  to  broaden  the  process 
to  cover  any  information  submitted  by 
grantees  and  which  might  be  subject  to 
any  exemption  &x>m  disclosure  under 
FOIA.  Although  the  commenters  make 
good  points  about  specific  records  being 
likely  to  be  exempt  from  disclosure.  LSC 
is  not  persuaded  that  the  submitter's 
rights  process  should  be  extended  to 
cover  records  other  than  grant 
applications  and  exemption  4 
information,  disclosure  of  which  could 
cause  competitive  harm. 

Some  of  the  information  specifically 
referenced  by  the  commenters,  such  as 
client  names,  financial  records,  etc.,  are 
already  specifically  protected  frx)m 
disclosure  under  509(i)  of  the 
appropriations  act  (thus  implicating 
FOIA  exemption  3 — information 
specifically  protected  from  disclosure 
by  law).  LSC  already  knows  not  to 
disclose  this  information  and  believes 
that  including  requests  for  records  that 


would  be  subject  to  this  disclosure  to 
the  submitter's  rights  process  would 
only  add  unnecessary  administrative 
obstacles  to  fulfilling  its  obligations 
under  FOIA.  Moreover,  whether 
information  contained  in  client  files, 
statements  of  facts.  1644  disclosiure 
forms,  and  personnel  files  (examples 
mentioned  by  at  least  one  commenter) 
would  be  subject  FOIA  exemption  6 
(personal  privacy)  information  or 
exemption  7  (law  enforcement/personal 
privacy)  information  is  a  question 
which  is  properly  decided  by  the 
Corporation  under  FOIA  exemptions  on 
a  case-by-case  basis  under  the  case  law 
interpreting  FOL\.  To  date.  LSC  has 
experienced  no  problems  concerning 
releasing  or  withholding  requested 
information  contained  in  recipient 
provided  records.  Accordingly,  LSC 
declines  to  broaden  the  proposed 
submitter's  rights  process  beyond  the 
circumstances  envisioned  by  the 
Executive  Order  and  has  been 
implemented  at  LSC. 

Accordingly.  LSC  adopts  new  section 
1602.14  as  proposed.  Under  the  new 
section,  when  the  Corporation  receives 
a  FOIA  request  seeking  the  release  of  a 
submitter's  grant  application{s).  or 
portions  thereof,  the  Corporation  will 
provide  prompt  written  notice  of  the 
request  to  the  submitter  in  order  to 
afford  the  submitter  with  an  opportunity 
to  object  to  the  disclosure  of  the 
requested  records  (or  any  portion 
thereof).  If  a  submitter  who  has  received 
notice  of  a  request  for  the  submitter's 
records  objects  to  the  disclosure  of  the 
records  (or  any  portion  thereof),  the 
submitter  will  have  to  submit  a  written 
detailed  statement  identifying  the 
information  for  which  disclosure  is 
objected  to  and  specifying  the  grounds 
for  withholding  the  information  under 
the  confidential  information  exemption 
of  FOIA  or  this  Part.  The  submitter's « 
statement  will  have  to  be  provided  to 
LSC  within  seven  business  days  of  the 
date  of  the  notice  from  the  Corporation 
and  if  the  submitter  fails  to  respond  to 
the  notice  from  LSC  within  that  time, 
LSC  will  deem  the  submitter  to  have  no 
objection  to  the  disclosure  of  the 
information. 

Upon  receipt  of  written  objection  to 
disclosiue  by  a  submitter.  LSC  will  be 
required  to  consider  the  submitter's 
objections  and  specific  grounds  for 
withholding  in  deciding  whether  to 
release  the  disputed  information. 
Whenever  LSC  decides  to  disclose 
information  over  the  objection  of  the 
submitter,  LSC  will  be  required  to  give 
the  submitter  written  notice  that  the 
Corporation  was  rejecting  the 
submitter's  withholding  request 
(including  an  explanation  of  why  the 
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request  was  being  rejected)  and 
informing  the  submitter  that  the 
submitter  shall  have  5  business  days 
from  the  date  of  the  notice  of  proposed 
release  to  appeal  that  decision  to  the 
LSC  President,  whose  decision  will  be 
final. 

Under  paragraph  (d),  the  submitter's 
rights  process  will  not  apply  if  (1)  LSC 
determines,  upon  initial  review,  that  the 
information  requested  is  exempt  from 
disclosure;  (2)  the  information  has  been 
previously  published  or  officially  made 
available  to  the  public;  or  (3)  disclosure 
of  the  information  is  required  by  statute 
(other  than  FOIA)  or  LSC  regulations. 

In  addition,  LSC  is  inclucung 
provisions  requiring  that:  (1)  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  disclosure  of  a  submitter's 
information.  LSC  will  have  to  promptly 
notify  the  submitter;  (2)  whenever  LSC 
provides  a  submitter  with  notice  and 
opportunity  to  object  to  disclosure 
imder  this  section,  LSC  will  also  notify 
the  requester;  and  (3)  whenever  a 
submitter  files  a  lawsuit  seeking  to 
prevent  the  disclosure  of  the  submitter's 
information,  LSC  will  notify  the 
requester. 

LSC  also  adds  a  definition  of  the  term 
"submitter''  as  that  term  is  used  in  this 
section.  The  definition  to  be  added  at 
section  1602. 2(k)  would  define 
"submitter"  as  any  person  or  entity  from 
whom  the  Corporation  receives  a  grant 
application. 

Authority  To  Defer  Action  Fending 
Receipt  of  Payment  of  Fees 

Many,  if  not  most,  agency  FOIA 
regulations  contain  a  provision 
permitting  the  agency  to  suspend 
continuing  work  on  any  pending 
requests  and  appeals  from  requesters 
who  are  30  or  more  days  in  arrears  on 
FOIA  fees  which  they  have  been 
charged.  LSC  regulations  provide  LSC 
with  the  authority  to  require  anticipated 
fees  for  new  requests  be  paid  in  advance 
for  requesters  with  outstanding  overdue 
bills,  but  do  not  expressly  contain  the 
authority  to  cease  processing  other 
existing  requests,  including  appeals. 
Having  this  express  authority  would  be 
helpful  to  the  Corporation  to  avoid 
wasting  resources.on  "nuisance" 
requesters  who  chronically  have  several 
requests  and/or  appeals  pending  before 
the  Corporation  at  the  same  time,  while 
being  in  arrears  on  properly  assessed 
fees  from  prior  requests  to  the 
Corporation.  Accordingly,  LSC 
proposed  to  add  a  new  paragraph  to 
section  1602.13,  Fees,  to  provide  for  this 
authority.  Specifically,  the  new 
language  proposed  would  provide 
express  authority  to  the  Corporation  to 
cease  processing  existing  requests. 


including  action  on  appeals,  ftova  a 
requester  who  is  more  than  30  days  late 
in  pa)ring  a  properly  assessed  FOIA  fee. 

LSC  received  three  conunents  which 
generally  supported  the  proposed  new 
provision,  but  which  requested  that  LSC 
clarify  that  the  provision  would  not 
apply  in  circumstances  in  which  a  fee 
waiver  decision  remains  in  dispute 
through  a  properly  filed  and  pending 
appeal  or  lawsuit.  This  was  LSC's 
intent.  Use  of  the  phrase  "properly 
assessed  fee"  in  the  preamble  to  the 
NPRM  and  "properly  charged  FOL\  fee" 
iij  t^ie  proposed  regulatory  text  was 
intended  to  convey  this  meaning.  LSC 
is,  however,  happy  to  clarify  that  the 
phrase  "properly  charged  FOIA  fee"  in 
the  text  of  the  regulation  is  intended  to 
mean  fees  that  have  been  fairly  assessed 
and  which  are  not  the  subject  of  a 
timely  filed  and  pending  appeal  or 
lawsuit. 

LSC  adopts  the  new  language  as 
proposed.  This  new  language  appears  as 
a  new  paragraph  (j)  and  the  current 
paragraphs  (j),  (k)  and  (1)  are 
redesignated  as  paragraphs  (k),  (1),  and 
(m),  respectively. 

Fee  Waiver  Criteria 

Requesters  of  records  under  FOIA  are 
generally  expected  to  pay  reasonable 
fees  related  to  the  processing  of  FOIA 
requests.  However,  the  statute  also 
provides  for  waivers  or  reductions  of 
fees  when  certain  eniunerated  criteria 
are  met.  Section  1602.13(f)  of  the 
current  regulation  restates  the  basic  fee 
waiver  criteria  as  set  forth  in  the  statute. 
By  way  of  contrast,  the  Department  of 
Justice  (DOJ)  FOIA  regulations  on  fee, 
waiver  criteria  are  more  detailed, 
providing  more  guidance,  based  on  long 
standing  case  law  in  this  area,  on  the 
meaning  of  each  of  the  factors  to  be 
considered  in  assessing  fee  waiver 
requests.  LSC  believes  it  would  be 
helpful  to  both  LSC  and  requesters  for 
the  LSC  FOIA  regulations  to  provide 
additional  guidance  in  this  cirea.  By 
having  a  better  imderstanding  of  the 
criteria,  requesters  can  better  prepare  fee 
waiver  requests  and  there  will  be  less 
opportimity  for  disagreements  and 
confusion  as  to  when  a  fee  waiver  or 
reduction  is  appropriate.  LSC, 
accordingly,  proposed  to  add  language 
to  each  of  the  subparagraphs  setting 
forth  the  factors  upon  which  fee  waiver 
determinations  are  made  that  provides  a 
greater  explanation  of  that  factor. 

LSC  received  four  comments 
specifically  addressing  the  proposed 
revisions  to  the  fee  waiver  criteria.  All 
of  these  comments  supported  the 
proposed  clarifications,  although  one 
commenter  also  provided  suggestions 


for  additional  clarifications  to  the 
factors. 

LSC  proposed  to  add  a  sentence  to 
subparagraph  (i),  which  currently  reads 
in  its  entirety  "The  subject  of  the 
request:  Whether  the  subject  of  the 
requested  records  concerns  "the 
operations  or  activities  of  the  , « 

Corporation  or  Federal  goverrunent," 
explaining  that  the  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  Corporation  or  the  Federal 
goverrunent,  with  a  coimection  that  is 
direct  and  clear,  not  remote  or 
attenuated.  LSC  received  no  objection  to 
this  proposed  addition  and  LSC  adopts 
the  new  sentence  as  proposed. (i) 

The  second  factor  cturently  reads,  in 
its  entirety,  "The  informative  value  of 
the  information  to  be  disclosed: 
Whether  the  disclosure  is  "likely  to 
contribute"  to  an  imderstanding  of 
Corporation  or  Federal  government 
operations  or  activities."  LSC  proposed 
to  add  language  noting  that  the 
requested  records  must  be  meaningfully 
informative  about  goverrunent 
operations  or  activities  in  order  to  be 
likely  to  contribute  to  an  increased 
public  imderstanding  of  those 
operations  or  activities  and  that  the 
disclosure  of  information  that  is  already 
in  the  public  domain,  in  either  a 
duplicative  or  a  substantially  identical 
form,  would  not  be  likely  to  contribute 
to  such  understanding  where  nothing 
new  would  be  added  to  the  public's 
understanding. 

LSC  received  no  comments  objecting 
to  the  proposed  additional  language. 
One  commenter  suggested  that  LSC  add 
additional  language  defining  the  terms 
"public  domain"  and  "substantially 
identical  form"  as  those  terms  are  used 
in  this  section.  Specifically,  the 
commenter  urges  LSC  defijie  "public 
domain"  as  information  that  is  "readily 
available"  to  the  public  and 
"substantially  identical  form"  as 
excluding  compilations  or  siunmaries  of 
information  that  is  in  the  public 
domain.  Each  of  these  proposals  stem 
from  case  law  interpreting  the  statute. 

While  LSC  appreciates  these 
suggestions.  LSC  does  not  believe  it  is 
necessary  to  define  the  terms  "public 
domain"  and  "substantially  identical 
form"  in  the  regulation.  LSC  believes 
that  these  terms  are  reasonably 
straightforward.  Moreover,  in  LSC's 
experience,  requesters  seeking  fee 
waivers  have  not  evinced  much 
confusion  about  the  meaning  of  these    , 
terms  in  making  their  fee  waiver 
applications.  LSC  is  interested  in  adding 
some  additional  language  to  the  factors 
to  aid  requesters  in  understanding  the 
fee  waiver  standards,  but  is  also  mindful 
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that  nearly  every  term  in  FOIA  has  case 
law  interpreting  its  meaning.  It  would 
be  difficult  and,  in  some  cases, 
inappropriate  to  attempt  to  distill  all  of 
the  existing  case  law  into  regulatory 
language.  Thus,  while  LSC  does  not  take 
issue  with  the  meanings  the  applicable 
case  law  has  developed  for  those  terms. 
LSC  believes  that  the  terms  are 
sufficiently  clear  on  their  face  as  not  to 
need  additional  regulatory  definition.  Of 
course,  ift  applying  the  fee  waiver 
standards,  LSC  is.  and  will  continue  to 
be,  mindful  of  the  interpretations  of 
terms  as  set  forth  in  the  applicable  case 
law. 

The  third  factor  currently  reads: 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosiue: 
Whether  disclosure  of  the  requested 
records  will  contribute  to  "public 
understanding." 

LSC  proposed  to  provide  additional 
guidance  on  the  meaning  of  this  factor 
by  adding  language  explaining  that:  the 
disclosure  must  contribute  to  a 
reasonably  broad  audience  of  persons 
interested  in  the  subject,  as  opposed  to 
the  personal  interest  of  the  requester;  a 
requester's  expertise  in  the  subject  area 
and  ability  and  intention  to  effectively 
convey  information  to  the  public  shall 
be  considered:  and  that  it  shall  be 
presumed  that  a  representative  of  the 
news  media  will  satisfy  this 
consideration. 

LSC  received  no  comments  objecting 
to  the  proposed  additional  language. 
One  commenter  suggested  that  LSC  add 
additional  language  defining  the  term 
"public"  as  including  one  or  more . 
segments  of  the  public.  LSC  agrees  that 
the  term  "public"  in  this  instance  may 
refer  to  a  segment  of  the  public,  and  not 
just  to  the  public  "at  large."  and  intends 
that  the  regulation  be  understood  to 
have  this  meaning.  However.  LSC 
believes  that  the  addition  of  the  phrase 
"reasonably  broad  audience  of  persons 
interested  in  the  subject"  conveys  that 
meaning.  Thus.  LSC  believes  that  the 
language,  as  proposed,  is  appropriate. 

Tne  Fourth  factor  currently  reads: 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Corporation  or  Federal 
government  operations  or  activities. 

LSC  proposed  to  include  additional 
guidance  in  this  factor  that  the  public's 
understanding  of  the  subject  in 
question,  as  compared  to  the  level  of 
public  understanding  existing  prior  to 
the  disclosure  must  be  enhanced  by  the 
disclosure  to  a  significant  extent. 

LSC  received  one  comment  in 
opposition  to  this  language.  The 


commenter  found  the  additional 
proposed  language  to  be  confusing  and 
not  helpful  to  clarifying  the  meaning  of 
the  factor.  Alternatively,  the  commenter 
suggested  that,  if  LSC  were  to  leave  the 
language  in  the  regulation,  that  LSC 
include  greater  explanation  in  the 
preamble  of  the  meaning  of  the 
additional  language. 

The  proposed  new  language  is 
intended  to  clarify  that  this  factor  is 
assessing  whether  the  disclosure  sought 
would  be  "significant"  by  comparing 
the  likely  level  of  public  understanding 
of  the  subject  matter  of  the  disclosure  as 
it  exists  at  that  moment  to  what  the 
level  of  understanding  would  be  after 
disclosure.  LSC  is  not  sure  in  what  way 
this  is  confusing,  but  has  no  objection 
to  providing  additional  explanation  in 
the  preamble  if  it  will  aid  in 
understanding  of  the  rule.  Generally,  the 
fourth  factor  examines  whether  the 
information  that  is  the  subject  of  the 
disclosure  either  has  been  so  widely 
disseminated  and  publicized  or  is  so 
lacking  in  substantial  informative  value, 
such  that  the  disclosure  of  the 
information  is  not  likely  to  add  any  new 
perspective  or  facts  (or  the  like),  as  to 
increase  the  public's  understanding  of 
the  subject. 

Section  1602.13(f)(2)  sets  forth  the 
factors  used  by  LSC  to  determine 
whether  disclosure  of  the  information  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  The  first  factor 
currently  reads: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure. 

LSC  proposed  to  add  a  sentence  to 
this  subparagraph  explaining  that  LSC 
shall  consider  any  commercial  interest 
of  the  requester  (with  reference  to  the 
d^eflnition  of  "commercial  use"  in  this 
Part)  or  of  any  person  on  whose  behalf 
the  requester  may  be  acting,  that  would 
be  furthered  by  the  requested 
disclosure.  LSC  received  no  comments 
objecting  to  the  proposed  additional 
language. 

Tne  second  factor  reads: 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  is  sufficiently  large, 
in  comparison  with  the  public  interest 
in  disclosure,  that  disclosure  is 
"primarily"  in  the  commercial  interest 
of  the  requester. 

LSC  proposed  to  add  language 
specifying  that  a  fee  waiver  or  reduction 
is  justified  where  the  public  interest 
standard  is  greater  in  magnitude  than 
that  of  any  identified  commercial 
interest  in  disclosure  and  that  LSC 
ordinarily  shall  presume  that  where  a 


news  media  requester  has  satisfied  the 
public  interest  standard,  the  public 
interest  will  be  the  interest  primarily 
served  by  disclosure  to  that  requester. 
That  is,  if  the  public  interest  standard 
has  been  satisfied,  the  fact  that  a  news 
media  requester  has  a  commercial 
interest  [i.e.,  in  selling  newspapers,  etc.) 
will  not  ordinarily  serve  to  prevent  that 
requester  from  getting  a  fee  waiver  or 
reduction.  LSC  further  proposes  to  add 
language  providing  that  disclosure  to 
data  brokers  or  others  who  merely 
compile  and  market  government 
information  for  direct  economic  return 
shall  not  be  presumed  primarily  to  serve 
a  public  interest.  LSC  received  no 
comments  objecting  to  the  proposed 
additional  language. 

In  each  of  these  cases,  the  language 
proposed  to  be  added  is  consistent  with 
the  current  regulations  and  LSC 
practice,  FOIA  case  law  and 
government-wide  FOIA  practice.  As 
noted  above,  LSC  believes  the  additions 
will  aid  in  public  understanding  df  the 
meaning  and  application  of  the  fee 
waiver  criteria.  Accordingly,  LSC  adopts 
the  new  language  on  the  fee  waiver 
standards  as  proposed. 

Three  of  the  commenters  also 
suggested  that  LSC  should  generally 
grant  fee  waivers  in  connection  with 
most,  if  not  all,  requests  received  from 
the  legal  services  community.  One  of 
these  comments  further  suggested  that 
LSC  formally  adopt  language  providing 
a  blanket  fee  waiver  to  all  requests  from 
grantees. 

LSC  is  authorized  and  required  to 
provide  fee  waivers  in  accordance  with 
the  standards  set  forth  in  the  FOIA.  The 
statutory  standards  require  fee  waiver 
determinations  to  be  made  on  a  case-by- 
case  basis  in  reference  to  the 
enumerated  fee  waiver  criteria.  As  such, 
for  LSC  to  either  incorporate  into  the 
regulations  or  even  adopt  an  informal 
policy  to  grant  a  blanket  fee  waiver 
policy  in  connection  with  requests  from 
grantees  or  others  in  the  legal  services 
community  would  exceed  LSC's 
authority  under  FOIA.  LSC  will 
continue,  as  it  has  always  done,  to 
consider  requests  individually  and  grant 
fee  waivers  and/or  assess  fees  as 
required  by  the  statute. 

Miscellaneous  Amendments 


There  are  several  instances 
throughout  the  regulation  where  the 
regulation  makes  reference  to  the 
"Office  of  the  General  Counsel."  The 
Office  of  the  General  Counsel  was 
renamed  the  Office  of  Legal  Affairs  in 
1999.  LSC,  therefore;  proposed  to 
substitute  the  name  "Office  of  Legal 
Affairs"  for  "Office  of  the  General 
Counsel"  each  time  it  appears  in 
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sections  1602.6  and  1602.8  of  the 
regulations.  LSC  received  no  objections 
to  the  proposed  substitutions  and  LSC 
adopts  them  as  proposed. 

Section  1602.5.  Public  reading  room, 
sets  forth,  among  other  things,  the 
address  of  LSC's  public  reading  room. 
The  address  Usted,  750  First  Street,  NE., 
Washington,  DC,  20002,  is  currently 
correct.  However,  LSC  will  be  moving  in 
June  2003  to  new  permanent 
headquarters.  LSC  proposed  to  add 
language  to  this  section  providing  the 
address  of  the  LSC  public  reading  room 
in  LSC's  new  home:  3333  K  St..  NW.. 
Washington,  DC  20007.  LSC  received  no 
objections  to  the  proposed  addition  and 
LSC  adopts  the  change  as  proposed. 

In  accordance  with  FOIA,  LSC 
charges  fees  for  processing  FOIA 
requests  and  providing  copies  of 
requested  documents.  LSC's  schedule  of 
applicable  fees  is  set  forth  in  section 
1602.13(e).  The  current  schedule  of  fees 
was  adopted  in  1998  and  no  longer 
accurately  reflects  LSC's  costs  in 
responding  to  FOIA  requests.  LSC. 
therefore,  proposed  to  increase  fees  for 
search  and  review  time  and  for  copying. 

LSC  received  no  objections  to  the 
proposed  fee  increases.  One  commenter, 
however,  did  request  that  LSC  apply  the 
new  fee  schedule  only  to  requests  filed 
after  the  effective  date  of  the 
amendment.  LSC  agrees  that  this  is 
appropriate  and  LSC  intends  that  the 
new  fees  will  be  assessed  only  on 
requests  received  on  or  after  the 
effective  date  of  this  Final  Rule. 

LSC  adopts  the  changes  to  the  fee 
schedule  as  proposed.  Specifically,  LSC 
amends  the  search  and  review  fee  rates 
to  reflect  recent  (2002)  pay  rates  as 
follows: 
Band  1:  $16.15 
Band  2:  $26.66 
Band  3:  $39.15 
Band  4:  $51.41 
Band  5:  $54.99 

LSC  notes  that  the  existing  regulation 
provides  for  one  blended  rate  for  Bands 
4  and  5.  LSC  is  now  separating  these 
rates,  providing  separate  search  and 
review  time  rates  for  Bands  4  and  5. 
These  changes  will  permit  LSC  to 
recover  fees  that  are  more  in  line  with 
its  actual  costs  relating  to  search  and 
review  activities. 

Under  the  existing  regulation,  LSC 
charges  $0.10  per  page  for  standard 
paper  photocopying.  LSC's  actual  costs 
for  photocopying  are  now  closer  to 
$0.15  per  page.  LSC  is  increasing 
copying  costs  to  $0.1  a  per  page  so  as  to 
better  reflect  LSC's  costs,  while  still 
providing  a  small  discount  to 
requesters.  In  addition,  LSC  substitutes 
the  term  "Express  mail"  for  "special 


delivery"  where  it  appears  in  section 
1602.13(e)(7)  to  reflect  current 
terminology. 

List  of  Subiects  in  45  CFR  Part  1602 

Freedom  of  Information,  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  above,  LSC 
amends  45  CFR  Part  1602  as  follows: 

PART  1602— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

1.  The  authority  citation  for  Part  1602 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2996d(g);  5  U.S.C. 
552. 

2.  Section  1602.2  is  amended  by 
adding  a  new  paragraph  (k)  to  fead  as 
follows: 

§1602^    Definitions. 

***** 

(k)  Submitter  means  any  person  or 
entity  from  whom  the  Corporation 
receives  grant  application  records. 

3.  Paragraph  (a)  of  §  1602.5  is  revised 
to  read  as  follows: 

§  1 602.5    Public  reading  room. 

(a)  The  Corporation  will  maintain  a 
public  reading  room  at  its  office  at  750 
First  Street,  NE..  Washington,  DC. 
20002.  After  June  1,  2003,  the 
Corporation's  public  reading  room  will 
be  located  at  its  office  at  3333  K  Street. 
NW..  Washington,  DC,  20007.  This  room 
will  be  supervised  and  will  be  open  to 
the  public  diuing  the  regular  business 
hours  of  the  Corporation  for  inspecting 
and  copying  records  described  in 
paragraph  (b)  of  this  section^ 
***** 

4.  Section  1602.6  is  amended  by 
revising  the  words  "Office  of  the 
General  Counsel"  in  the  second 
sentence  to  read  "Office  of  Legal 
Affairs." 

5.  Paragraph  (b)  of  §  1602.8  is 
amended  by  revising  the  words  "Office 
of  the  General  Counsel"  each  of  the 
three  times  that  phrase  appears  in  the 
paragraph  to  read  "Office  of  Legal 
Affairs." 

6.  Section  1602.13  is  amended  by: 

a.  Revising  paragraphs  (e)  and  (f); 

b.  Redesignating  paragraphs  (j) 
through  (1)  as  paragraphs  (k)  through 
(m),  respectively;  and 

c.  Adding  a  new  paragraph  (j). 

§1602.13    Fees. 

***** 

(e)  The  schedule  for  charges  for 
services  regarding  the  production  or 
disclosure  of  the  Corporation's  records 
is  as  follows: 


.  (1)  Manual  search  for  and  review  of 
records  will  be  charged  as  follows: 

(i)  Band  1:  $16.15 

(ii)  Band  2:  $26.66 

(iii)  Band  3:  $39.15 

(iv)  Band  4:  $51.41 

(v)  Band  5:  $54.59 

(vi)  Charges  for  search  and  review 
time  less  than  a  full  hotu*  will  be  billed 
by  quarter-hour  segments; 

(2)  Computer  time:  actual  charges  as 
inciured; 

(3)  Duplication  by  paper  copy:  13 
cents  per  page; 

(4)  Duplication  by  other  methods: 
actual  charges  as  incurred; 

(5)  Certification  of  true  copies:  $1,00 
each; , 

(6)  Packing  and  mailing  records:  no 
charge  for  regular  mail; 

(7)  Express  mail:  actual  charges  as 
incurred. 

(f)  Fee  waivers.  A  requester  majLseek 
a  waiver  or  reduction  of  fees  below  the 
fees  established  imder  paragraph  (e)  of  . 
this  section.  A  fee  waiver  or  reduction 
request  will  be  granted  where  LSC  has 
determined  that  the  requester  has 
demonstrated  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  imderstanding  of 
the  operations  of  the  Corporation  or 
Federal  government  and  is  not  primarily 
in  the  commercial  interest  of  the 
requester. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
"activities  of  the  Corporation  or  Federal 
government,  the  Corporation  shall 
consider  the  following  foiu-  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  Corporation  or  Federal 
government."  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  Corporation  or  Federal  government, 
with  a  connection  that  is  direct  and 
clear,  not  remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  imderstanding  of  Corporation  or 
Federal  government  operations  or 
activities.  The  requested  records  must 
be  meaningfully  informative  about 
government  operations  or  activities  in 
order  to  be  likely  to  contribute  to  an 
increased  public  understanding  of  those 
operations  or  activities.  The  disclosure 
of  information  that  is  already  in  the 
public  domain,  in  either  a  duplicative  or 
a  substantially  identical  form,  would 
not  be  likely  to  contribute  to  such 
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understanding  where  nothing  new 
would  be  added  to  the  public's 
understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
records  will  contribute  to  "public 
understanding."  The  disclosure  must 
contribute  to  a  reasonably  broad 
audience  of  persons  interested  in  the 
subject,  as  opposed  to  the  personal 
interest  of  the  requester.  A  requester's 
expertise  in  the  subject  area  and  ability 
and  intention  to  effectively  convey 
information  to  the  public  shall  be 
considered.  It  shall  be  presumed  that  a 
representative  of  the  news  media  will 
satisfy  this  consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Corporation  or  Federal 
government  operations  or  activities.  The 
public's  understanding  of  the  subject  in 
question,  as  compared  to  the  level  of 
public  understanding  existing  prior  to 
the  disclosure,  must  be  enhanced  by  the 
disclosure  to  a  significant  extent. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Corporation  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure.  LSC  shall  consider  any 
commercial  interest  of  the  requester 
(with  reference  to  the  definition  of 
"conunercial  use"  in  this  Part)  or  of  any 
person  on  whose  behalf  the  requester 
may  be  acting,  that  would  be  furthered 
by  the  requested  disclosure. 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  is  sufficiently  large, 
in  comparison  with  the  public  interest 
in  disclosure,  that  disclosure  is 
"primarily"  in  the  commercial  interest 
of  the  requester.  A  fee  waiver  or 
reduction  is  justified  where  the  public 
interest  is  greater  in  magnitude  than  that 
of  any  identified  commercial  interest  in 
disclosure.  LSC  ordinarily  shall 
presume  that  where  a  news  media 
requester  has  satisfied  the  public 
interest  standard,  the  public  interest 
will  be  the  interest  primarily  served  by 
disclosure  to  that  requester.  Disclosure 
to  data  brokers  or  others  who  merely 
compile  and  market  government 
information  for  direct  economic  return 
shall  not  be  presumed  primarily  to  serve 
a  public  interest. 

(3)  Where  LSC  has  determined  that  a 
fee  waiver  or  reduction  request  is 


justified  for  only  some  of  the  records  to 
be  released,  LSC  shall  grant  the  fee 
waiver  or  reduction  for  those  records. 

(4)  Requests  for  fee  waivers  and 
reductions  shall  be  made  in  writing  and 
must  address  the  factors  listed  in  this 
paragraph  as  they  apply  to  the  request. 
•        •        *  .      *         * 

(j)  When  a  requester  has  previously 
failed  to  pay  a  properly  charged  FOIA 
fee  within  30  days  of  the  date  of  billing, 
the  Corporation  may  require  the 
requester  to  pay  the  full  amount  due. 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  full 
amount  of  any  anticipated  fee  before  the 
Corporation  begins  to  process  a  new 
request  or  continues  to  process  a 
pending  request  (including  appeals) 
from  that  requester. 
***** 

7.  Section  1602.14  is  added  to  read  as 
follows: 

§1602.14    SubtnKtar's  righto  proceM. 

(a)  When  the  Corporation  receives  a 
FOIA  request  seeking  the  release  of  a 
submitter's  grant  application(s),  or 
portions  thereof,  the  Corporation  shall 
provide  prompt  written  notice  of  the 
request  to  the  submitter  in  order  to 
afford  the  submitter  with  an  opportunity 
to  object  to  the  disclosure  of  the 
requested  grant  application(s)  (or  any 
portion  thereoO-  The  notice  shall 
reasonably  describe  the  grant 
application(s),  or  portions  thereof, 
requested  and  inform  the  submitter  of 
the  process  required  by  paragraph  (b)  of 
this  section. 

(b)  If  a  submitter  who  has  received 
notice  of  a  request  for  the  submitter's 
grant  application(s)  desires  to  object  to 
the  disclosure  of  the  grant  application(s) 
(or  any  portion  thereof),  the  submitter 
must  identify  the  information  for  which 
disclosure  is  objected  and  provide  LSC 
with  a  written  detailed  statement  to  that 
effect.  The  statement  must  be  submitted 
to  the  FOIA  Officer  in  the  Office  of 
Legal  Affairs  and  must  specify  the 
grounds  for  withholding  the  information 
under  FOIA  or  this  Fart.  In  particular, 
the  submitter  must  demonstrate  why  the 
information  is  commercial  or  financial 
information  that  is  privileged  or 
confidential.  The  submitter's  statement 
must  be  provided  to  LSC  within  seven 
business  days  of  the  date  of  the  notice 
from  the  Corporation.  If  the  submitter 
fails  to  respond  to  the  notice  from  LSC 
within  that  time.  LSC  will  deem  the 
submitter  to  have  no  objection  to  the 
disclosiue  of  the  information. 

(c)  Upon  receipt  of  written  objection 
to  disclosure  by  a  submitter,  LSC  shall 
consider  the  submitter's  objections  and 
specific  grounds  for  withholding  in 


deciding  whether  to  release  the 
disputed  information.  Whenever  LSC 
decides  to  disclose  information  over  the 
objection  of  the  submitter.  LSC  shall 
give  the  submitter  written  notice  which 
shall  include: 

(1)  A  description  of  the  information  to 
be  released  and  a  notice  that  LSC 
intends  to  release  the  information; 

(2)  A  statement  of  the  reason(s)  why 
the  submitter's  request  for  withholding 
is  being  rejected;  and 

(3)  Notice  that  the  submitter  shall 
have  5  business  days  from  the  date  of 
the  notice  of  proposed  release  to  appeal 
that  decision  to  the  LSC  President, 
whose  decision  shall  be  final. 

(d)  The  requirements  of  this  section 
shall  not  apply  if: 

(1)  LSC  determines  upon  initial 
review  of  the  requested  grant 
application(s),  or  portions  thereof,  the 
requested  information  should  not  be 
disclosed: 

(2)  The  information  has  been 
previously  published  or  officially  made 
available  to  the  public;  or 

(3)  Disclosiue  of  the  information  is 
required  by  statute  (other  than  FOIA)  or 
LSC  regulations. 

(e)  Whenever  a  requester  files  a 
lawsuit  seeking  to  compel  disclosure  of 
a  submitter's  information.  LSC  shall 
promptly  notify  the  submitter. 

(f)  Whenever  LSC  provides  a 
submitter  with  notice  and  opportunity 
to  oppose  disclosure  under  this  section, 
LSC  shall  notify  the  requester  that  the 
submitter's  rights  process  under  this 
section  has  been  triggered.  Whenever  a 
submitter  files  a  lawsuit  seeking  to 
prevent  the  disclosiu^  of  the  submitter's 
information,  LSC  shall  notify  the 
requester. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

(PR  Doc.  03-3645  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  201, 202,  et  al.,  and 
Appendix  G  to  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
update  organizational  names  and 
addresses  and  cross  references. 
EFFECTIVE  DATE:  February  14,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Council. 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311; 
facsimile  (703)  602-0350. 

List  of  Subjects  in  48  CFR  Parts  201, 
202,  204,  206,  209,  212,  214,  217,  219, 
230,  231,  232,  236,  239,  242,  249,  250, 
252,  and  253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulative  Council. 

Therefore,  48  CFR  parts  201,  202,  204, 
206,  209,  212.  214.  217.  219.  230.  231, 
232, 236, 239, 242,  249,  250,  252,  253. 
and  Appendix  G  to  chapter  2  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  201.  202.  204.  206.  209.  212,  214, 
217,  219,  230,  231.  232,  236,  239,  242, 
249,  250,  252,  253,  and  Appendix  C  to 
subchapter  I  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM      , 

201.201-1    [Amended] 

2.  Section  201.201-1  is  amended  in 
paragraph  (d)(i)V.,  in  the  second 
sentence,  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

201.304    [Amended] 

3.  Section  201.304  is  amended  as 
follows: 

a.  In  paragraph  (l)(ii),  by  removing 
"(USD(AT&L)DPPA)";  and  adding  in  its 
place  "and  Acquisition  Policy 
(OUSD(AT&L)DPAP)";  and 

b.  In  paragraphs  (4)  and  (5),  by 
removing  "USD(AT&L)DP"  and  adding 
in  its  place  "OUSD(AT&L)DPAP". 

201.402    [Amended] 

4.  Section  201.402  is  amended  as 
follows: 

a.  In  paragraph  (1)  introductory  text.    , 
by  adding,  after  "Procurement",  the 
phrase  "and  Acquisition  Policy",  and  by 
removing  "(USD(AT&L)DP)"  and  adding 
in  its  place  "(OUSD(AT&L)DPAP)";  and 

b.  In  paragraph  (2)  introductory  text, 
in  the  second  sentence,  by  removing 
"USD(AT&L)DP  "  and  adding  in  its 
place  'OUSD(AT&L)DPAP". 

201.404    [Amended] 

5.  Section  201.404  is  amended  in 
paragraph  (b)(i)  by  removing 


"USD(AT&L)DP"  and  adding  in  its 
place  "OUSD(AT&L)DPAP". 

PART  202— DERNITIONS  OF  WORDS 
AND  TERMS 

202.101    [Amended] 

6.  Section  202.101  is  amended  in  the 
definition  of  "Contracting  activity"  as 
follows: 

a.  Under  the  heading  "ARMY",  by 
removing  "Defense  Supply  Service- 
Washington"  and  adding  in  its  place 
"Defense  Contracting  Command- 
Washington"; 

b.  Under  the  heading  "NAVY",  in  the 
first  entry,  by  removing  "and  Business"; 
and 

c.  By  removing  the  heading 
"BALLISTIC  MISSILE  DEFENSE 
ORGANIZATION"  and  the  entry    ' 
"Headquarters,  Ballistic  Missile  Defense 
Organization"  and  adding  in  their  place 
the  heading  "MISSILE  DEFENSE 
AGENCY"  and  the  entry  "Headquarters, 
Missile  Defense  Agency". 

7.  Section  202.101  is  amended  in  the 
definition  of  "Departments  and 
agencies",  in  the  last  sentence,  by 
removing  "Ballistic  Missile  Defense 
Organization"  and  adding  in  its  place 
"Missile  Defense  Agency". 

8.  Section  202.101  is  amended  in  the 
definition  of  "Head  of  the  agency",  in 
the  second  sentence,  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

PART  204— ADMINISTRATIVE 
MATTERS 

204.7003    [Amended] 

9.  Section  204.7003  is  amended  in 
paragraph  (a)(l)(i)(J)  by  removing 
"Ballistic  Missile  Defense  Organization" 
and  adding  in  its  place  "Missile  Defense 
Agency". 

PART  206— COMPETITION 
REQUIREMENTS 

206.302-5    [Amended] 

10.  Section  206.302-5  is  amended  in 
paragraph  (c)(i)(B),  in  the  last  sentence, 
by  adding,  after  "Procurement",  the 
phrase  "and  Acquisition  Policy". 

PART  209— CONTRACTOR 
QUAUFICATIONS 

209.104-1     [Amended] 

11.  Section  209.104-1  is  amended  in 
paragraph  (g)(ii)(C).  in  the  third 
sentence,  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

209.104-70    [Amended] 

12.  Section  209.104-70  is  amended  in 
paragraph  (a),  in  the  second  sentence. 


by  removing  "Defense  Procurement, 
ATTN:  OUSD(AT&L)DP/FC  "  and 
adding  in  its  place  "Defense 
Procurement  and  Acquisition  Policy, 
ATTN:  OUSD(AT&L)DPAP(PAlC)". 

209.403    [Amended] 

13.  Section  209.403  is  amended  in  the 
definition  of  "Debarring  and  suspending 
official",  in  paragraph  (1),  by  removing 
the  entry  "Ballistic  Missile  Defense 
Organization — The  General  Counsel" 
and  adding  in  its  place  "Missile  Defense 
Agency — The  General  Coimsel". 

209.406-2    [Amended] 

14.  Section  209.406-2  is  amended  in 
paragraph  (a)(ii)  by  adding,  after 
"Prociu«ment".  the  phrase  "and 
Acquisition  Policy,". 

PART  21 2— ACQUISITION  OF 
COMMERCIAL  ITEMS 

212.301    [Amended] 

15.  Section  212.301  is  amended  by 
removing  paragraph  (f)(i)(B)  and 
redesignating  paragraphs  (f)(i)(C)  and 
(D)  as  paragraphs  (f)(i)(B)  and  (C). 
respectively. 

PART  214— SEALED  BIDDING 

16.  Section  214.407-3  is  amended  by 
revising  paragraph  (e)(vii)  to  read  as 
follows: 

214.407-3    Other  mistokes  disclosed 
before  award. 

(e)*  *  * 

(vii)  Missile  Defense  Agency:  General 
Coimsel,  MDA. 


PART  21 7— SPECIAL  CONTRACTING    . 
METHODS 

217.170    [Amended] 

17.  Section  217.170  is  amended  in 
paragraph  (d)(4),  in  the  second  sentence, 
as  follows: 

a.  By  adding,  after  "Procurement",  the 
phrase  "and  Acquisition  Policy";  and 

b.  By  removing  "(OUSD(AT&L)DP)" 
and  adding  in  its  place 
"{OUSD(AT&L)DPAP)". 

217.173    [Amended] 

18.  Section  217.173  is  amended  in 
paragraph  (b)(5)(iv)  by  removing 
"OUSD(AT&L)DP  "  and  adding  in  its 
place  "OUSD(AT&L)DPAP  ". 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.1007    [Amended] 

19.  Section  219.1007  is  amended  in 
paragraph  (b)(1),  in  the  first  and  second 
sentences,  by  adding,  after 
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"Procurement",  the  phrase  "and 
Acquisition  Policy". 

PART  230— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

230.201-5    [Amended] 

20.  Section  230.201-5  is  amended  in 
paragraph  (a)(l){A)(2)  twice,  and  in 
paragraphs  (a)(1)(B).  (e)(i).  and  (e)(ii).  by 
adding,  after  "Procurement",  the  phrase 
"and  Acquisition  Policy". 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

231.205-70    [Amended] 

21.  Section  231.205-70  is  amended  as 
follows: 

a.  In  paragraph  (d)(9)  in  the  first 
sentence  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy",  and  by  removing 
"OUSD(AT&L)DP/CPF"  and  adding  in 
its  place  "OUSD(AT&L)DPAP(P)";  and 

b.  In  paragraph  (d)(10),  by  adding, 
after  "Procurement",  the  phrase  "and 
Acquisition  Policy". 

PART  232— CONTRACT  HNANCING 

232.006-5    [Amended] 

22.  Section  232.006-5  is  amended  by 
adding,  after  "Procurement",  the  phrase 
"and  Acquisition  Policy". 

232.070  [Amended] 

23.  Section  232.070  is  amended  as 
follows: 

a.  In  paragraph  (a)  in  the  first  sentence 
by  adding,  after  "Procurement",  the 
phrase  "and  Acquisition  Policy",  and  by 
removing  "(OUSD(AT&L)DP)"  and 
adding  in  its  place 

' '  (OUSD( AT&L)DPAP)  ■ ' ;  and 

b.  In  paragraph  (a)  in  the  last 
sentence,  and  in  paragraph  (b)  in  the 
second  sentence,  by  removing 
"OUSD(AT&L)DP"  and  adding  in  its 
place  "OUSD(AT&L)DPAP". 

232.071  [Amended] 

24.  Section  232.071  is  amended  in 
paragraphs  (a)(1).  (b)(1),  and  (b)(3)  by 
removing  "OUSD(AT&L)DP"  and 
adding  in  its  place 
"OUSD(AT&L)DPAP". 

25.  Section  232.501-2  is  amended  in 
paragraph  (a)  as  follows: 

a.  By  revising  the  first  sentence;  and 

b.  In  the  second  sentence,  by 
removing  "OUSD(AT8d.)DP"  and 
adding  in  its  place 

"OUSD(AT&L)DPAP".  The  revised  text 
reads  as  follows: 

232.501-2    Unusual  progress  payments. 

(aHSnusual  progress  payment 
arrangements  require  the  advemce 


approval  of  the  Director  of  Defense 
Procurement  and  Acquisition  Policy. 
Office  of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
(OUSD(AT&L)DPAP).  *  *  * 

232.617    [Amended] 

26.  Section  232.617  is  amended  in 
paragraph  (a)  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

236.570    [Amended] 

27.  Section  236.570  is  amende4,in 
paragraph  (b)(5)  by  removing  "236.303- 
70"  and  adding  in  its  place  "236.213- 
70". 

PART  239— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

28.  Section  239.7302  is  amended  as 
follows: 

a.  In  paragraph  (b)(2)(i)  in  the  thjjd 
sentence  by  removing  "Attn:  D03D"  and 
adding  in  its  place  "Attn:  DSPD ";  and 

b.  By  revising  paragraph  (b)(2)(ii)  to 
read  as  follows: 

239.7302    Approvals  and  screening.    . 

***** 

(b)*  *  • 

(2)*   *   * 

(ii)  Uses  the  Defense  Information 
Technology  Management  System 
(DITMS)  to  screen  on-line.  System 
access  may  be  requested  from  the 
Defense  Information  Systems  Agency, 
Chief  Information  Officer.  Defense 
Automation  Resources  Management 
Program  Division.  Customers  may  apply 
for  a  DITMS  Account  Number  by 
contacting  the  DITMS  Help  Desk  at 
(703)  681-2400;  DSN  761-2400;  FAX 
(703)  681-2875;  or  via  the  Internet  at 
https://ditms.disa.mil. 


PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

242.602    [Amended] 

29.  Section  242.602  is  amended  in 
paragraph  (c)(2)  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

242.771-3    [Amended] 

30.  Section  242.771-3  is  amended  in 
paragraph  (c)  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 


242.1203    (Amended] 

31.  Section  242.1203  is  amended  in 
paragraph  (b)(2)(A).  in  the  Navy  entry, 
by  removing  "and  Business". 

PART  249— TERMINATION  OF 
CONTRACTS 

32.  Section  249.7000  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

249.7000  Terminated  contracts  with 
Canadian  Commercial  Corporation. 

(a)*   *   * 

(I)  The  Letter  of  Agreement  (LOA) 
between  the  Department  of  Defence 
Production  (Canada)  and  the  U.S.  DoD. 
"Canadian  Agreement"  (for  a  copy  of 
the  LOA  or  for  questions  on  its 
ciurency,  contact  the  Office  of  the 
Director  of  Defense  Procurement  and 
Acquisition  Policy  (Program  Acquisition 
and  International  Contracting),  (703) 
697-9351.  DSN  227-9351); 
***** 

33.  Section  249.7001  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

249.7001  Congressional  notification  on 
significant  contract  terminations. 

•        •        •        *        * 

(b)*  *  *• 

(II)  Missile  Defense  Agency — 
Director  of  Contracts  (MDA-DCT) 


PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

34.  Section  250.3Gt3  is  amended  as 
follows: 

a.  In  paragraph  (3),  by  removing  "and 
Business";  and 

b.  By  revising  paragraph  (12)  to  read 
as  follows: 

250.303    Contractor  requests. 

***** 

(12)  Missile  Defense  Agency — 
Director.  MDA. 

PART  252— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

35.  Section  252.211-7005  is  amended 
by  revising  the  clause  date  and  the 
second  sentence  of  paragraph  (b)  to  read 
as  follows: 

252.21 1-7005    Substitutions  for  Military  or 
Federal  Specifications  and  Standards. 

***** 

Substitutions  for  Military  or  Federal 
Specifications  and  Standards  (Feb  2003) 

»*•'** 

(b)  •   *   *  A  listing  of  SPI  processes 
accepted  at  speciflc  facilities  is  available  via 
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the  Internet  in  Excel  format  at  http:// 

www.dcma.miI/onebook/7.0/7.2/7.2.6/ 

reports/modified.xls. 

PART  253— FORMS 

253.204-70    [Amended] 

36.  Section  253.204-70  is  amended  as 
follows: 

a.  hi  paragraph  (b)(12)(iii)(B),  by 
removing  "Ballistic  Missile  Defense 
Organization"  and  adding  in  its  place 
"Missile  Defense  Agency";  and 

b.  In  paragraph  (c)(4)(iii){B){5),  by 
adding,  after  "Prociuement".  the  phrase 
"and  Acquisition  Policy". 

253.204-71    [Amended] 

37.  Section  253.204-71  is  amended  in 
paragraph  (e)(2)(i)(A)(4).  by  adding,  after 
"Procurement",  the  phrase  "and 
Acquisition  Policy". 

* 

Appendix  G — ^Activity  Address 
Numbers 

G-102    [Amended] 

38.  Appendix  G  to  Chapter  2  is 
amended  in  Part  1,  Section  G-102. 
paragraph  (b)(2),  by  removing 
"OUSD(AT&L)DP(DAR)"  and  adding  in 
its  place  "OUSD(AT&L)DPAP(DAR)". 

39.  Appendix  G  to  Chapter  2  is 
amended  in  Part  2  by  revising  entries 
"DABQOl".  "DABQ03 '.  and 
"DABQP6",  and  by  adding  a  new  entry 
"DABR13"  to  read  as  follows: 

Appendix  G  to  Chapter  2 — Activity 
Address  Numbers 


PART  2— ARMY  ACnVTTY  ADDRESS 
NUMBERS 

***** 

DABQOl,  IK  U.S.  Army  Contracting  Element, 
Pacific,  Office  of  the  Director/PARC. 
ATTN:  SFCA-FR,  Building  T-115,  Fort 
Shafter,  HI  96858-5430 

DABQ03,  8U  AC  A,  Fort  Richardson,  Regional 
Contracting  Office,  Alaska,  ATTN: 
SFCA-PRA,  PO  Box  5-525,  Fort 
Richardson,  AK  99505-0525 

DABQ06,  CJ  ACA,  Fort  Shafter.  Regional 
ContracWng  Office,  Hawaii,  ATTN: 
SFCA-PRH,  Building  520,  Pierce  Street, 
Fort  Shafter,  HI  96858-5025 

***** 

DABR13    Joint  Interagency  Task  Force  East, 
Contracting  Office,  ATTN:  14,  PO  Box 
9051,  NAF  Key  West,  FL  33040-9051 

***** 

40.  Appendix  G  to  Chapter  2  is 
amended  in  Part  8  by  revising  entry 
"NMA201"  to  read  as  follows: 

PART  S-NATIONAL  IMAGERY  AND 
MAPPING  AGENCY  ACTIVITY 
ADDRESS  NUMBERS 


NMA201,  Y2  National  Imagery  and  Mapping 
Agency,  Contracting  Support  for 
Acquisition  Directorate,  ATTN:  ACA/P-65, 
12310  Sunrise  Valley  Drive,  Reston,  VA  ^ 
20191-3449  (ZM21) 

***** 

(FR  Doc.  03-3572  Filed  2-13-03;  8:45  am] 

BH.UNG  CODE  SOOI-OS-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2002-0031] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Emergency 
Acquisitions  in  Regions  Subject  to 
Economic  Sanctions 

agency:  Department  of  Defense  (DoD). 
ACnON:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defiense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  authorize  DoD  personnel  to 
make  emergency  acquisitions  in  direct 
support  of  U.S.  or  allied  forces  deployed 
in  military  contingency,  humanitarian, 
or  peacekeeping  operations  in  a  coimtry 
or  region  subject  to  economic  sanctions. 
EFFECTIVE  DATE:  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
R^ulations  Council. 
OUSD(AT&L)DPAP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0328; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2002-D031. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  25.701  of  the  Federal 
Acquisition  Regulation  prohibits  the 
acquisition  of  supplies  or  services  from 
sources  in  countries  or  regions  subject 
to  economic  sanctions.  On  October  1, 
2002.  the  Department  of  the  Treasury. 
Office  of  Foreign  Assets  Control,  issued 
DoD  a  license  authorizing  emergency 
acquisitions  in  direct  support  of  U.S.  or 
allied  forces  deployed  in  military 
contingency,  humanitarian,  or 
peacekeeping  operations  in  a  country  or 
region  subject  to  economic  sanctions. 
This  DFARS  rule  implements  that 
license. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30. 1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 


procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-D031. 

C.  Paperworic  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Part  225 

Government  procurement. 

Micliele  P.  Peterson, 

Executive  Editix,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7O1-710  is  added  to 
read  as  follows: 

225.701-70    Exception. 

DoD  personnel  are  authorized  to  make 
emergency  acquisitions  in  direct 
support  of  U.S.  or  allied  forces  deployed 
in  military  contingency,  humanitarian, 
or  peacekeeping  operations  in  a  country 
or  region  subject  to  economic  sanctions 
administered  by  the  Department  of  the 
Treasury,  Office  of  Foreign  Assets 
Control. 

[FR  Doc.  03-3573  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  2002-0034]      >■ 

Defense  Federal  Acquisition 
Regulation  Supplement;  Fish, 
Shellfish,  and  Seafood  Products     -^. 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DOD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8136  of 
the  Defense  Appropriations  Act  for 
Fiscal  Year  2003.  Section  8136  requires 
the  acquisition  of  domestic  fish. 
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shellfish,  and  seafood,  to  include  fish, 
shellfish,  and  seafood  manufactured  or 
processed,  or  contained  in  foods 
manufactured  or  processed,  in  the 
United  States. 
DATES:  Effective  date:  February  14.  2003. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  April 
15,  2003.  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D034  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments,  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amy  Williams, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D034. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
conunents  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  (703)  602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  relates  to 
application  of  the  Berry  Amendment  (10 
U.S.C.  2533a).  which  requires  the 
acquisition  of  certain  items  from 
domestic  sources.  The  Berry 
Amendment  restriction  on  food  is 
implemented  in  the  DFARS  at  225.7002 
and  in  the  clause  at  252.225-7012. 
Preference  for  Certain  Domestic 
Commodities.  DoD  generally  must  buy 
foods  grown  or  produced  in  the  United 
States  (DFARS  225.7002-l(a)(l)).  but 
there  is  an  exception  for  the  acquisition 
of  foods  manufactured  or  processed  in 
the  United  States,  regardless  of  where 
the  foods  (and  any  component  if 
applicable)  were  grown  or  produced  (10 
U.S.C.  2533a(f):  DFARS  225.7002-2(j)). 

Section  8136  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-248)  makes  the  exception 
at  10  U.S.C.  2533a(f)  inapplicable  to 
fish,  shellfish,  and  seafood  products. 
Section  8136  is  also  specifically 
applicable  to  contracts  and  subcontracts 
for  the  procurement  of  commercial 
items. 

Therefore,  this  interim  rule  revises 
DFARS  225.7002-2(j)  and  252.225- 
7012(c)(3)  to  require  the  application  of 


domestic  source  requirements  to  fish, 
shellfish,  and  seafood  manufactured  or 
processed  in  the  United  States,  and  fish, 
shellfish,  and  seafood  contained  in 
foods  manufactured  or  processed  in  the 
United  States. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.  DOD  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis,  which  is 
summarized  as  follows:  ' 

This  interim  rule  amends  the  DFARS 
to  implement  section  8136  of  the 
Defense  Appropriations  Act  for  Fiscal 
Year  2003.  Section  8136  makes  10 
U.S.C.  2533a(f)  inapplicable  to  fish, 
shellfish,  and  seafood  products.  10 
U.S.C.  2533a(f)  is  an  exception  to 
domestic  source  requirements  for  foods 
manufactured  or  processed  in  the 
United  States.  The  objective  of  the  rule 
is  to  prohibit  DoD  acquisition  of  foreign 
fish,  shellfish,  and  seafood,  even  if 
processed  or  manufactured  in  the 
United  States.  The  rule  will  apply  to  all 
suppliers,  processors,  and 
manufacturers  of  seafood  products  sold 
to  DoD.  The  rule  should  have  a 
beneficial  impact  on  domestic  suppliers 
of  fish,  shellfish,  and  seafood. 

A  copy  of  the  IRFA  may  be  obtaiired 
from  the  address  specified  herein.  DoD 
invites  comments  from  small  businesses 
and  other  interested  parties.  DoD  also 
will  consider  comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  in  accordance  with  5  U.S.C. 
610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D034. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  ef  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
section  8136  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-248).  Section  8136  requires 


the  acquisition  of  domestic  fish, 
shellfish,  and  seafood,  to  include  fish, 
shellfish,  and  seafood  manufactured  or 
processed,  or  contained  in  foods 
manufactured  or  processed,  in  the 
United  States.  Section  8136  became 
effective  upon  enactment,  on  October 
23,  2002.  Comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 


Government  procurement. 

Micheie  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7002-2  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

225.7002-2    Exceptions. 

***** 

(j)  Acquisitions  of  foods  manufactured 
or  processed  in  the  United  States, 
regardless  of  where  the  foods  (and  any 
component  if  applicable)  were  grown  or 
produced,  except  that,  in  accordance 
with  Section  8136  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-248),  the  following  foods 
are  subject  to  the  restrictions  in 
225.7002-1:  Fish,  shellfish,  or  seafood 
manufactured  or  processed  in  the 
United  States:  and  fish,  shellfish,  or 
seafood  contained  in  foods 
manufactured  or  processed  in  the 
United  States. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001     [Amended] 

3.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(FEB  2003)":  and 

b.  hi  paragraph  (b),  in  entry  "252.225- 
7012",  by  removing  "(APR  2002)"  and 
adding  in  its  place  "(FEB  2003)". 

4.  Section  252.225-7012  is  amended 
by  revising  the  clause  date  and 
paragraph  (c)(3)  to  read  as  follows: 

252.225-701 2    Preference  for  Cettain 
Domestic  Commodities. 
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Preference  for  Certain  Domestic 
Commodities  (Feb  2003) 

***** 

(c)  •  *  * 

(3)  To  foods  that  have  been  manufactured 
or  processed  in  the  United  States,  its 
possessions,  or  Puerto  Rico,  regardless  of 
where  the  foods  (and  any  component  if 
applicable)  were  grown  or  produced,  except 
that  this  clause  does  apply  to  fish,  shellfish, 
or  seafood  manufactured  or  processed  in  the 
United  States  and  fish,  shellfish,  or  seafood 
contained  in  foods  manufactured  or 
processed  in  the  United  States; 
***** 

[PR  Doc.  03-3574  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  SOOI-OB-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  237 
[DFARS  Case  2002-D042] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contractor 
Performance  of  Security-Guard 
Functions 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUIMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  332  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2003.  Section  332 
provides  temporary  authority  for 
contractor  performance  of  security- 
guard  functions  at  military  installations 
or  facilities  in  excess  of  those  in  place 
on  September  10.  2001. 
DATES:  Effective  date:  February  14.  2003. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  April 
15.  2003.  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D042  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  caimot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Steven  Cohen, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D042. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 


conunents  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/    ■ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Cohen,  (703)  602-0293. 
SUf>PLEMENTARY  INFORMATION: 

A.  Background 

This  interim  nde  amends  DFARS 
subpart  237.1  to  implement  section  332 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2003  (Pub.  L.  107- 
314).  Section  332  authorizes  DoD  to 
waive  the  prohibition  at  10  U.S.C. 
2465(a)  related  to  security-guard 
functions  at  military  installations  or 
facilities.  It  permits  contractor 
performance  of  security-guard  functions 
to  meet  the  increased  requirements  for 
such  services  since  September  11,  2001. 
This  authority  extends  only  to  the 
increased  requirements;  therefore, 
existing  security-guard  services  not 
performed  by  contractors  are  unaffected. 
The  authority  expires  on  December  2, 
2005.  Recruiting  and  training  standards 
for  contractor  personnel  who  are  to 
perform  security-guard  functions 
pursuant  to  this  authority  will  be 
comparable  to  the  standards  in  place  for 
DoD  personnel  currently  performing 
those  functions. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regidatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to  the 
procurement  of  security-guard  services 
over  and  above  the  level  of  such 
services  being  performed  on  September 
10,  2001.  The  amount  of  such  additional 
services  is  not  expected  to  be 
significantly  large,  in  comparison  to  the 
total  amount  of  services  procured  by 
DoD.  Therefore,  DoD  has  not  performed 
an  Hiitial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D042. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Ofiice  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 


D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
conunent.  This  interim  rule  implements 
section  332  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314).  Section  332  provides 
temporary  authority  for  contractor 
performance  of  security-guard  functions 
at  military  installations  or  facilities  to 
meet  the  increased  requirements  for 
such  services  since  September  11,  2001. 
Section  332  became  effective  upon 
enactment  on  December  2,  2002.  The 
authority  provided  by  section  332 
expires  on  December  2,  2005.  Comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 

List  of  Subiects  in  48  CFR  Part  237 

Government  procurement. 

Micheie  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council.' 

Therefore,  48  CFR  Part  237  is 
amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Part  237  continues  to  read  as  follows: 

AuUiority:  41  U.S.C.  421  and  48  CFR 

Chapter  1 . 

PART  237— SERVICE  CONTRACTING 

2.  Section  237.101  is  added  to  read  as 
follows: 

237.101    Definitions. 

Increased  performance  of  security- 
guard  functions,  as  used  in  this  subpart, 
means — 

(1)  In. the  case  of  an  installation  or 
facility  where  no  security-guard 
functions  were  performed  as  of 
September  10,  2001,  the  entire  scope  or 
extent  of  the  performance  of  security- 
guard  functions  at  the  installation  or 
facility  after  such  date;  and 

(2)  In  the  case  of  an  installation  or 
facility  where  security-guard  functions 
were  performed  within  a  lesser  scope  of 
requirements  or  to  a  lesser  extent  as  of 
September  10,  2001,  than  after  such 
date,  the  increment  of  the  performance 
of  security-guard  functions  at  the 
installation  or  facility  that  exceeds  such 
lesser  scope  of  requirements  or  extfent  of 
performance. 

3.  Section  237.102-70  is  amended  by* 
adding  paragraph  (d)  to  read  as  follows: 

237.1 02-70    Prohit>ition  on  contracting  for 
firefighting  or  security-guard  functions. 
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(d)  Under  section  332  of  Pub.  L.  107- 
314,  this  prohibition  does  not  apply  to 
any  contract  that  is  entered  into  for  any 
increased  performance  of  security-guard 
functions  at  a  military  installation  or 
facility  undertaken  in  response  to  the 
terrorist  attacks  on  the  United  States  on 
September  11.  2001.  if— 

(1)  Without  the  contract,  members  of 
the  Armed  Forces  are  or  would  be  used 
to  perform  the  increased  security-guard 
functions; 

(2)  The  agency  has  determined  that — 
(i)  Recruiting  and  training  standards 

for  the  personnel  who  are  to  perform  the 
security-guard  functions  are  comparable 
to  the  recruiting  and  training  standards 
for  DoD  personnel  who  perform  {he 
same  security-guard  functions; 

(ii)  Contractor  personnel  performing 
such  functions  will  be  effectively 
supervised,  reviewed,  and  evaluated; 
and 

(iii)  Performance  of  such  functions 
will  not  result  in  a  reduction  in  the 
security  of  the  installation  or  facility; 
and 

(3)  Contract  performance  will  not 
extend  beyond  December  1,  2005. 

IFR  Doc.  03-3577  Filed  2-13-03;  8:45  am) 

BtLLINQ  CODE  5001-0»-f> 


DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 
49  CFR  Part  1540 

Prohibited  Items 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 

ACTION:  Iiiterpretive  rule. 

SUMMARY:  This  interpretive  rule 
provides  guidance  to  the  public  on  the 
types  of  property  Transportation 
Security  Administration  (TSA) 
considers  to  be  weapons,  explosives, 
and  incendiaries  prohibited  in  airport 
sterile  areas  and  in  the  cabins  of  aircraft 
under  the  TSA  regulations.  This 
interpretation  also  provides  guidance  on 
the  types  of  items  permitted  in  sterile 
areas,  the  cabins  of  passenger  aircraft, 
and  in  passengers'  checked  baggage. 
EFFECTIVE  DATE:  February  14,  2003. 
FOB  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  contact  Vicky 
Skelly.  Aviation  Security  Specialist,  Air 
Carrier  Division,  Office  of  Aviation 
Security  Policy,  TSA-9,  Transportation 
Security  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590; 
telephone  (571)  227-2641,  e-mail 
Vicky.skeUy@tsa.dot.gov.  Legal 
questions  may  be  directed  to  Ellen 


Siegler,  Attorney.  TSA-2.  Chief 
Counsel;  telephone  (571)  227-2723,  e- 
mail  ellen.siegler@tsa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

You  can  obtain  an  electronic  copy  of 
this  interpretive  rule  and  other  TSA 
rulemaking  document$  using  the 
Internet  by: 

(1)  Accessing  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.htinl;  or 

(3)  Visiting  the  TSA's  Laws  and 
Regulations  web  page  at  http:// 
www.fsa.dot.gov/pubIic/index.jsD. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

Statutory  and  Regulatory  Background 

Following  the  terrorist  attacks  on  the 
United  States  on  September  11,  2001,^ 
Congress  passed  the  Aviation  and 
Transportation  Security  Act  (ATSA)  on 
November  19.  2001  (49  U.S.C.  40101  et 
seq.),  establishing  TSA.  TSA  is  an 
agency  within  the  Department  of 
Transportation  (DOT),  operating  under 
the  direction  of  the  Under  Secretary  of 
Transportation  for  Security.  TSA  is 
responsible  for  security  in  all  modes  of 
transportation  regulated  by  DOT, 
including  civil  aviation.  See  49  U.S.C. 
114(d).  Accordingly,  ATSA  transferred 
the  responsibility  for  civil  aviation 
security  from  the  Federal  Aviation 
Administration  (FAA)  to  the  TSA. 

On  February  22,  2002,  TSA  pubUshed 
a  final  rule  transferring  the  bulk  of 
FAA's  aviation  security  regulations  to 
TSA.  See  67  FR  8340.  Among  these  was 
FAA's  regulation  governing  the  carriage 
of  weapons,  explosives,  and 
incendiaries  by  individuals  into  sterile 
areas  and  into  the  cabins  of  passenger 
aircraft  for  which  screening  is 
conducted.  This  regulation  now  is 
codified  at  §  1540.111  of  Title  49  of  the 
Code  of  Federal  Regulations  (CFR).  See 
67  FR  8340  at  8354.  See  also  67  FR 
41635  at  41639  (June  19.  2002). 

Section  1540.111     Carriage  of 
Weapons,  Explosives,  and  Incendiaries 
by  Individuals.  The  rule  provides,  in 
part,  that  an  individual  (other  than  a 
law  enforcement  or  other  authorized 
individual)  "may  not  have  a  weapon, 
explosive,  or  incendiary,  on  or  about  the 
individual's  person  or  accessible 

property — 

(1)  Wnen  performance  has  begun  of 
the  inspection  of  the  individual's  person 
or  accessible  property  before  entering  a 
sterile  area,  or  before  boarding  an 
aircraft  for  which  screening  is 
conducted  under  §  1544.201  or 


§  1546.201  of  this  chapter  (TSA's 
regulations  on  acceptance  and  screening 
of  individuals  and  accessible  property); 

(2)  When  the  individual  is  entering'  or 
in  a  sterile  area;  or 

(3)  When  the  individual  is  attempting 
to  board  or  onboard  an  aircraft  for 
which  screening  is  conducted  under 

§  1544.201  or  §  1546.201  of  this 

chapter." 

Section  1540.111(b)  establishes 
certain  exceptions  to  this  rule  for  law 
enforcement  officers  and  other  persons 
authorized  to  carry  weapons.  These 
exceptions,  however,  do  not  apply  to 
the  general  public. 

For  purposes  of  §  1540.111(a). 
"accessible  property"  is  property  that  is 
accessible  to  the  individual  at  the 
screening  checkpoint,  in  the  sterile  area, 
or  in  the  cabin  of  the  aircraft.  It  includes 
carry-on  baggage  and  property  an 
individual  carries  on  his  or  her  person. 
A  "sterile  area"  is  a  portion  of  an  airport 
that  provides  passengers  access  to 
boarding  aircraft  and  to  which  the 
access  is  generally  controlled  through 
the  screening  or  persons  and  property. 
See  49  CFR  1540.5. 

Penalties  for  Prohibited  Items. 
Individuals  who  carry  weapons, 
explosives,  or  incendiaries  into  a  sterile 
area  or  the  cabin  of  a  passenger  aircraft 
are  subject  to  civil  and  criminal 
penalties.  See,  for  instance,  49  U.S.C. 
46301  and  46314.  These  penalties  also 
apply  to  individuals  who  place  loaded 
firearms  in  checked  baggage.  See  also  49 
U.S.C.  46505. 

Today's  Interpretative  Rule.  This 
interpretation  provides  guidance  to  the 
public  as  to  the  types  of  property  TSA 
considers  to  be  "weapons,  explosives, 
and  incendiaries"  that,  if  carried  by  an 
individual  not  authorized  to  carry  such 
items,  are  prohibited  in  sterile  areas  and 
in  the  cabins  of  aircraft  under  49  CFR    . 
1540.111(a).  TSA  refers  to  these  items 
collectively  as  prohibited  items  because 
they  are  prohibited  from  these  areas. 
There  are  many  items  that  are  not 
created  for  use  as  weapons,  explosives, 
or  incendiaries,  but  may  be  used  as  such 
items.  Today's  regulatory  interpretation 
,  includes  examples  of  these  so-called 
"dual  use  items."  which  also  are 
prohibited.  Congress  specifically 
directed  TSA  to  identify  dual  use  items 
for  purposes  of  passenger  screening.  See 
49  U.S.C.  44935(h)(3). 

This  interpretation  also  provides 
guidance  on  items  that  are  permitted  in 
a  sterile  area  and  in  the  cabin  of  a 
passenger  aircraft  even  though  they  may 
appear  to  fall  into  the  broad  categories 
of  items  on  the  prohibited  items  list. 
These  items  generally  are  personal  care, 
medical,  and  assistive  items,  examples 
of  which  are  set  forth  below.  In 
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addition,  certain  prohibited  items  may 
be  transported  in  checked  baggage  vdth 
appropriate  safeguards. 

It  should  be  noted  that  TSA 
previously  placed  lists  of  prohibited  and 
permitted  items  on  its  web  site  at  http:/ 
/www.  tsa  .gov/travconsumers/ 
travconsumerstipweek.shtm.  Today's 
interpretive  rjile  makes  some  changes  in 
these  lists,  and  the  lists  on  TSA's  web 
site  will  be  updated  to  reflect  this 
interpretation. 

Neither  the  prohibited  items  list  nor 
the  permitted  items  list  in  today's 
regulatory  interpretation  contains  all 
possible  items.  There  are  items  not 
included  on  the  prohibited  items  list 
that  may  be  prohibited  in  an  airport's 
sterile  area  and  the  cabin  of  an  aircraft. 
Screeners  have  discretion  to  prohibit  an 
individual  from  carrying  an  item  into  a 
sterile  area  or  onboard  an  aircraft  if  the 
screener  determines  that  the  item  is  a 
weapon,  explosive,  or  incendiary, 
regardless  of  whether  the  item  is  on  the 
prohibited  items  list.  Moreover,  if  futiue 
information  or  events  demonstrate  the 
need  to  prohibit  items  that  this 
interpretive  rule  has  listed  as  permitted. 
TSA  may  prohibit  individuals  from 
bringing  these  items  into  the  sterile  area 
or  onboard  the  aircraft,  without  first 
publishing  a  change  to  this  rule.  This  is 
consistent  with  Congress's  direction  that 
screeners  be  proficient  in  recognizing 
new  threats  and  weapons.  See.  40  U.S.C. 
44935(h)(1). 

Prohibited  Items 

The  prohibited  items  list  includes 
items  in  the  following  categories: 
Weapons  (guns,  sharp  objects,  club-like 
objects),  explosives,  and  other 
dangerous  items  such  as  incendiary 
materials  and  disabling  chemicals.  The 
list  contains  examples  of  items  in  these 
categories,  but  it  is  not  an  exclusive  list. 

Weapons.  Weapons  are  objects  that 
may  be  used  to  attack  another.  TSA 
considers  an  item  to  be  a  weapon  under 
49  CFR  1540.111  if  it  is  created  for  use 
as  a  weapon  or  vS  so  similar  to  an  item 
created  as  a  weapon  that  it  appears  to 
be,  or  is  easily  used  as,  a  weapon. 

Weapons  include  firearms,  as  well  as 
realistic  replicas  of  firearms  that  may 
reasonably  be  thought  to  be  actual 
weapons.  Such  realistic  replicas  are 
prohibited  because  their  similarity  in 
appearance  to  real  weapons  may  allow 
them  to  be  used  to  intimidate 
passengers  and  flight  crew.  The  screener 
has  the  discretion  to  determine  when  a 
replica  is  so  realistic  that  it  shoidd  be 
prohibited.  Other  toy  weapons  will  be 
allowed  in  the  sterile  areas  and  cabin. 

Partial  weapons  and  parts  of  weapons 
also  are  prohibited  because  they  may  be 
carried  separately  by  collaborators  for 


assembly  subsequent  to  entry  or 
boarding.  In  addition,  partial  weapons 
may  appear  to  be  operative  and  could  be 
used  to  intimidate  passengers  and  flight 
crew. 

Weapons  also  include  sharp  objects 
that  could  be  effective  in  intimidating  or 
harming  passengers  or  crew.  These 
include  knives;  devices  or  instnunents 
with  razor  blades,  such  as  box  cutters, 
utility  knives  with  razor  blades,  and 
razor  blades  that  are  not  components  of 
safety  razors;  and  metal  scissors  with 
pointed  tips.  Also  included  in  this 
category  are  sharp  or  pointed  tools  and 
utensils  such  as  screwdrivers,  drills, 
and  axes.  Screwdrivers  that  are 
components  of  eyeglass  repair  kits, 
however,  will  be  allowed  in  sterile  areas 
and  in  the  cabin. 

The  prohibited  items  list  also 
includes  as  weapons  many  club-like 
items,  whether  made  for  use  as  weapons 
or  made  for  other  purposes  but  capable 
of  being  used  as  weapons.  Examples 
include  items  such  as  billy  clubs  and 
night  sticks,  as  well  as  items  of  sporting 
equipment,  such  as  baseball  bats, 
hockey  sticks,  lacrosse  sticks,  and  tools 
such  as  crowbars  and  hammers. 

Explosives.  Explosives  are  substances 
that  explode  or  cause  an  explosion. 
While  many  explosives  may  have 
commercial  uses,  they  clearly  could  be 
used  to  damage  an  aircraft  or  against 
passengers  and  flight  crew  members. 
Examples  include  dynamite,  plastic 
explosives,  blasting  caps,  fireworks, 
flares,  gimpowder,  hand  grenades,  and 
ammunition  for  firearms.  Realistic 
replicas  of  explosive  devices  are 
prohibited  for  the  same  reasons  that 
realistic  weapons  are  prohibited:  They 
can  be  effective  in  intimidating  crew 
and  passengers. 

Incendiaries.  Incendiaries  are  devices 
or  materials  capable  of  causing  a  fire  as 
well  as  realistic  replicas  of  these  devices 
Examples  include  gasoline  and  other 
fuels,  gas  torches  (including  micro- 
torches  and  torch  lighters),  and  strike- 
anywhere  matches.  Incendiaries  also 
include  aerosol  cans  containing 
flammable  liquids.  Although  many 
personal  care  and  toiletry  items  may 
come  in  the  form  of  aerosol  cans 
containing  flammable  contents,  the 
prohibited  items  list  specifically 
excludes  these  items  when  carried  in 
limited  quantities  into  a  sterile  area  and 
the  cabin  of  a  passenger  aircraft.  Under 
these  conditions,  the  materials  pose 
little  risk. 

Disabling  Chemicals  and  Other 
Dangerous  Items.  Another  category  of 
weapons  is  disabling  chemicals  and 
other  dangerous  items.  These  include 
items  that  are  intended  for  this  purpose, 
such  as  tear  gas,  pepper  spray,  and 


mace,  as  well  as  household  chemicals 
that  may  be  used  for  this  purpose,  such 
as  liquid  bleach,  chlorine  for  pools  and 
spas,  compressed  gas  cylinders,  and 
batteries  that  may  spill  acid. 

Separate  Rules  Governing  Hazardous 
Materials 

The  prohibited  items  list  contains  a 
number  of  substances  that  constitute 
hazardous  materials  under  separate 
DOT  regulations  for  hazardous 
materials.  See  49  CFR  parts  172, 173, 
and  175.  Individuals  carrying  hazardous 
materials  on  their  person  or  in  checked 
or  carry-on  baggage  are  subject  to  the 
hazardous  materials  requirements, 
which  prohibit  many  types  of  hazardous 
materials  ftx^m  being  carried  aboard 
aircraft  or  permit  their  transport  only 
with  proper  markings,  labels,  and 
packaging.  Part  1 75  contains  a  list  of 
passenger  exceptions  that  permit 
passengers  to  bring  into  the  cabin  of  a 
passenger  aircraft  some  personal  use 
items,  such  as  toiletries,  medicinal 
products,  and  limited  quantities  of 
certain  matches  and  lighters  for 
individual  use.  even  though  they 
otherwise  constitute  hazardous 
materials.  Individuals  with  questions 
about  the  types  and  quantities  of 
hazardous  materials  prohibited  aboard 
passenger  flights  should  contact  the 
Hazardous  Materials  Information  Center 
at  1-800-467-4922  or  go  to  http:// 
hazmat.dot.gov/infocent.htm. 

Transport  of  Some  Prohibited  Items  in 
Checked  Baggage 

Some  items  prohibited  fix»m  sterile 
areas  and  aboard  the  cabin  of  passenger 
aircraft  may  be  transported  in  checked 
baggage,  under  the  following  conditions. 
Passengers  may  place  prohibited  items 
other  than  explosives,  incendiaries,  and 
loaded  firearms  in  their  checked 
baggage,  subject  to  any  limitations 
provided  in  DOT's  hazardous  materials 
regulations.  See  49  CFR  part  175. 
Prohibited  items  that  may  be 
transported  in  checked  baggage  include 
unloaded  firearms  or  starter  pistols, 
small  arms  ammunition  for  personal, 
use.  club-like  items,  single  containers  of 
self-defense  spray,  and  other  articles 
listed  in  the  interpretive  rule.  Realistic 
replicas  of  explosive  and  incendiary 
devices  may  not  be  transported  in 
checked  baggage  because  their  detection 
yvould  have  the  potential  for  causing 
delays  and  requiring  the  unwarranted 
expenditiwe  of  time  and  resources  on 
the  part  of  law  enforcement  personnel. 

Permitted  Items 

Some  items  are  permitted  in  a  sterile 
cUBa  and  the  cabin  of  a  passenger  aircraft 
even  though  they  may  appear  to  fall  into 
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the  btoad  categories  of  items  on  the 
prohibited  items  list.  These  items 
generally  are  personal  care,  medical, 
and  assistive  items,  and  other  items  that 
appear  to  pose  little  risk  or  for  which 
there  is  a  compelling  reason  to  allow 
their  presence.  For  instance,  many 
personal  care  items  such  as  perfume  and 
hair  spray  may  contain  incendiaries.  In 
small  amounts,  however,  they  do  not 
pose  a  risk  to  security.  Other  items,  such 
as  syringes  included  in  diabetes-related 
equipment,  and  nitroglycerine  pills  or 
spray  for  medical  purposes,  conceivably 
could  be  used  as  weapons,  but  are 
permitted  as  a  medical  necessity  for 
passengers  with  a  legitimate  need. 
Screwdrivers  and  other  tools  in  eyeglass 
repair  kits  are  also  permitted,  as  are 
tools  used  in  connection  with  prosthetic 
devices.  Consistent  with  Department  of 
Transportation  regulations  for 
hazardous  materials,  passengers  also  are 
permitted  to  carry  no  more  than  four 
books  of  matches  (other  than  strike- 
anywhere  matches)  and  no  more  than 
two  lighters  for  individual  use,  if  the 
lighters  are  fueled  with  non-refillable 
liquefied  gas  (Bic-type)  or  absorbed 
liquid  (Zippo-type). 

Inteqiretation 

I.  Prohibited  Items.  For  purposes  of  49 
U.S.C.  40101  et  seq.  and  49  CFR 
1540.111.  TSA  interprets  the  terms 
"weapons,  explosives,  and 
incendiaries"  to  include  the  items  listed 
below.  Accordingly,  passengers  may  not 
carry  these  items  as  accessible  property 
or  on  their  person  through  passenger 
screening  checkpoints  or  into  airport 
sterile  areas  and  the  cabins  of  a 
passenger  aircraft. 

A.  Guns  and  Firearms. 
(DBBguns. 

(2)  Compressed  air  guns. 

(3)  Firearms. 

-  (4)  Flare  pistols. 

(5)  Gun  lighters. 

(6)  Parts  of  guns  and  firearms. 

(7)  Pellet  guns. 

(8)  Realistic  replicas  of  firearms. 

(9)  Spear  guns. 

(10)  Starter  pistols. 

(11)  Stun  guns/ cattle  prods/shocking 
devices. 

B.  Sharp  Objects. 

(1)  Axes  ana  hatchets. 

(2)  Bows  and  arrows. 

(3)  Drills,  including  cordless  portable 
power  drills. 

(4)  Ice  axes/Ice  picks.  • 

(5)  Knives  of  any  length,  except 
rounded-blade  butter  and  plastic 
cutlery. 

(6)  Meat  cleavers. 

(7)  Razor-type  blades,  such  as  box 
cutters,  utility  knives.and  razor  blades 
not  in  a  cartridge,  but  excluding  safety 
razors. 


(8)  Sabers. 

(9)  Saws,  including  cordless  portable 
power  saws. 

(10)  Scissors,  metal  with  pointed  tips. 

(11)  Screwdrivers  (except  those  in 
eyeglass  repair  kits). 

(12)  Swords. 

(13)  Throwing  stars  (martial  arts). 

C.  Club-Like  Items. 

(1)  Baseball  bats. 

(2)  Billy  clubs. 

(3)  Blackjacks.  > 

(4)  Brass  knuckles. 

(5)  Cricket  bats. 

(6)  Crowbars. 

(7)  Golf  clubs. 

(8)  Hammers. 

(9)  Hockey  sticks. 

(10)  Lacrosse  sticks. 

(11)  Martial  arts  weapons,  including 
nunchucks,  -and  kubatons. 

(12)  Night  sticks. 

(13)  Pool  cues. 

(14)  Ski  poles. 

(15)  Tools  including,  but  not  limited 
to,  wrenches  and  pliers. 

D.  All  Explosives.  Including. 

(1)  Ammunition. 

(2)  Blasting  caps. 

(3)  Dynamite. 

(4)  Fireworks. 

(5)  Flares  in  any  form. 

(6)  Gunpowder. 

(7)  Hand  grenades. 

(8)  Plastic  explosives. 

(9)  Realistic  replicas  of  explosives. 

E.  Incendiaries. 

(1)  Aerosol,  any,  except  for  personal 
care  or  toiletries  in  limited  quantities. 

(2)  Fuels,  including  cooking  fuels  and 
any  flammable  liquid  fuel. 

(3)  Gasoline. 

(4)  Gas  torches,  including  micro- 
torches  and  torch  lighters. 

(5)  Lighter  fluid. 

(6)  Strike-anywhere  matches. 

(7)  Turpentine  and  paint  thinner. 

(8)  Realistic  replicas  of  incendiaries. 

F.  Disabling  Chemicals  and  Other 
Dangerous  Items. 

(1)  Chlorine  for  pools  and  spas. 

(2)  Compressed  gas  cylinders 
(including  fire  extinguishers). 

(3)  Liquid  bleach. 

(4)  Mace. 

(5)  Pepper  spray. 

(6)  Spillable  batteries,  except  those  in 
■wheelchairs.         -• 

(7)  Spray  Paint. 

(8)  Tear  gas. 

II.  Permitted  Items.  For  purposes  of  49 
U.S.C.  40101  et  seq.  and  49  CFR 
1540.111,  TSA  does  not  consider  the 
items  on  the  following  lists  as  weapons, 
explosives,  and  incendiaries  because  of 
medical  necessity  or  because  they 
appear  to  pose  little  risk  if,  as  is 
required,  they  have  passed  through 
screening.  Therefore,  passengers  may 


carry  these  items  as  accessible  property 
or  on  their  person  through  passenger 
screening  checkpoints  and  into  airport 
sterile  areas  and  the  cabins  of  passenger 
aircraft. 
A.  Medical  and  Personal  Items. 

(1)  Braille  note  taker,  slate  and  stylus, 
and  augmentation  devices. 

(2)  Cigar  cutters. 

(3)  Corkscrews. 

(4)  Cuticle  cutters. 

(5)  Diabetes-related  supplies/ 
equipment  (once  inspected  to  ensure 
prohibited  items  are  not  concealed), 
including:  Insulin  and  insulin  loaded 
dispensing  products;  vials  or  box  of 
intiividual  vials;  jet  injectors;  pens; 
infusers;  and  preloaded  syringes;  and  an 
unlimited  number  of  unused  syringes, 
when  accompanied  by  insulin;  lancets; 
blood  glucose  meters;  blood  glucose 
meter  test  strips;  insulin  piunps;  and 
insulin  pump  supplies.  Insulin  in  any 
form  or  dispenser  must  be  properly 
marked  with  a  professionally  printed 
label  identifying  the  medication  or 
manufacturer's  name  or  pharmaceutical 
label. 

(6)  Eyeglass  repair  tools,  including 
screwdrivers. 

(7)  Eyelash  curlers. 

(8)  Knives,  round-bladed  butter  or 
plastic. 

(9)  Lighters  (maximum  of  two,  fueled 
with  non-refillable  liquefied  gas  (Bic- 
type)  or  absorbed  liquid  (Zippo-type). 

(10)  Matches  (maximum  of  four 
books,  strike  on  cover,  book  type). 

(11)  Nail  clippers. 

(12)  Nail  files. 

(13)  Nitroglycerine  pills  or  spray  for 
medical  use.  if  properly  marked  with  a 
professionally  printed  label  identifying 
the  medication  or  manufacturer's  name 
or  pharmaceutical  label. 

(14)  Personal  care  or  toiletries  with 
aerosols,  in  limited  quantities. 

(15)  Prosthetic  device  tools  and 
appliances  (including  drill,  alien 
wrenches,  pullsleeves)  used  to  put  on  or 
remove  prosthetic  devices,  if  carried  by 
the  individual  with  the  prosthetic 
device  or  his  or  her  companion. 

(16)  Safety  razors  (including 
disposable  razors). 

(17)  Scissors,  plastic  or  metal  with 
blunt  tips. 

(18)  "Tweezers. 

(19)  Umbrellas  (once  inspected  to 
ensure  prohibited  items  are  not 
concealed). 

(20)  Walking  canes  (once  inspected  to 
ensure  prohibited  items  are  not 
concealed). 

B.  Toys.  Hobby  Items,  and  Other 
Items  Posing  Little  Risk. 

(1)  Knitting  and  crochet  needles. 

(2)  Toy  transformer  robots. 

(3)  Toy  weapons  (if  not  realistic 
replicas). 
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III.  Items  Prohibited  in  Sterile  and 
Cabin  Areas  but  that  May  Be  Placed  in 
Checked  Baggage.  Passengers  may  place 
prohibited  items  other  than  explosives, 
incendiaries,  disabling  chemicals  and 
other  dangerous  items  (other  than 
individual  self-defense  sprays  as  noted 
below),  and  loaded  firearms  in  their 
checked  baggage,  subject  to  any 
limitations  provided  in  DOT's 
hazardous  materials  regulation.  49  CFR 
part  175. 

(1)  Pepper  spray  or  mace.  A  passenger 
may  have  one  self-defense  spray,  not 
exceeding  4  fluid  ounces  by  volume, 
that  incorporates  a  positive  means  to 
prevent  accidental  discharge.  See  49 
CFR  175.10(a)(4)(ii). 

(2)  Small  anns  ammunition.  A 
passenger  may  place  small  arms 
ammunition  for  personal  use  in  checked 
baggage,  but  only  if  securely  packed  in 
fiber,  wood  or  metal  boxes,  or  other 
packaging  specifically  designeJto  carry 
small  amounts  of  aimnunition.  49  CFR 
175.10(a)(5). 

(3)  Unloaded  firearms.  A  passenger 
may  place  an  unloaded  firearm  or  starter 
pistol  in  a  checked  bag  if  the  passenger 
declares  to  the  airline  operator,  either 
orally  or  in  writing,  before  checking  the 
baggage,  that  the  passenger  has  a  firearm 
in  his  or  her  bag  and  that  it  is  unloaded; 
the  firearm  is  carried  in  a  hard-sided 
container;  and  the  container  is  locked, 
and  only  the  passenger  has  the  key  or 
combination.  49  CFR  1540.111(c). 

(4)  Club-like  items.  A  passenger  also 
may  transport  club-like  objects  and 
sharp  objects  in  checked  baggage,  as 
long  as  they  do  not  contain  explosives 
or  incendiaries. 

(5)  Self-defense  spray.  A  passenger 
may  have  one  self-defense  spray  (pepper 
spray  or  mace)  not  exceeding  four  fluid 
ounces  in  a  checked  bag  if  the  spray 
container  has  a  positive  means  to 
prevent  accidental  discharge.  See  49 
CFR  175.10(a)(4){ii). 

(6)  Other  items.  Compressed  air  guns, 
fire  extinguishers,  flare  pistols,  and  gun 
lighters  are  regulated  as  hazardous 
materials  and  may  only  be  transported 
in  checked  baggage  under  strict 
limitations  in  quantity  and  packaging. 
49  CFR  part  175. 

IV.  Lists  are  not  Exclusive.  Neither  the 
prohibited  items  list  nor  the  permitted 
items  list  contains  all  possible  items.  A 
screener  has  discretion  to  prohibit  an 
individual  from  carrying  an  item  into  a 
sterile  area  or  onboard  an  aircraft  if  the 
screener  determines  that  the  item  is  a 
weapon,  explosive,  or  incendiary, 
regardless  of  whether  the  item  is^n  the 
prohibited  items  list  or  the  permitted 
items  list.  For  example,  if  a  cigar  cutter 
or  other  article  on  the  permitted  list 
appears  unusually  dangerous,  the 


screener  may  refuse  to  allow  it  in  sterile 
areas.  Similarly,  screeners  may  allow 
individuals  to  bring  items  into  the 
sterile  area  that  are  not  on  the  permitted 
items  list.  In  addition,  items  may  be 
prohibited  &"om  the  cabin  of  an  aircraft, 
or  allowed  in  only  limited  quantities,  by 
Department  of  Transportation 
regulations  governing  hazardous 
materials.  Individuals  with  questions 
about  the  carriage  of  hazardous 
materials  on  passenger  aircraft  may  call 
the  Hazardous  Materials  Information 
Center  at  1-800-467-4922  for  more 
information. 

Regulatory  Impact  Analyses 

Regulatory  Evaluation 

This  is  not  a  substantive  rule.  Rather, 
it  explains  to  the  public,  airport 
personnel,  screeners,  and  airlines  how 
the  TSA  interprets  certain  terms  used  in 
an  existing  rule,  49  CFR  1540.111. 
Generally,  an  interpretive  rule  is  not 
likely  to  impose  an  economic  impact 
distinct  fi-om  the  impact  of  the 
underlying  rule.  This  interpretive  rule 
does  not  expand  the  universe  of  items 
that  passengers  will  not  be  allowed  to 
bring  into  sterile  areas  or  on  board 
aircraft  beyond  the  types  of  items  that 
currently  are  considered  prohibited 
weapons,  explosives,  and  incendiaries 
imder  the  underlying  rule. 

The  resulting  economic  impact  of  this 
rule  is  non-significant.  Passengers  and 
other  persons  with  items  that  may  not 
be  brought  into  sterile  areas  have  several 
options,  some  of  which  include 
transporting  the  prohibited  item  in 
checked  baggage,  mailing  it  to  s 
destination,  or  returning  it  to  their  car. 
These  persons  can  also  choose  to 
voluntarily  abandon  the  property  in 
TSA-provided  receptacles,  at  which 
point  title  of  the  property  transfers  to 
the  Government.  The  rule  does  not 
affect  manufacturers'  or  distributors' 
ability  to  sell  items  that  may  not  be 
brought  into  sterile  areas  or  passengers' 
ability  to  purchase  them  (prohibited' 
items  sold  in  sterile  areas-must  be 
shipped  to  the  purchaser). 

While  little  or  no  adverse  economic 
impact  is  expected,  some  unquantifiable 
economic  benefit  may  result  ft-om  the 
fact  that  this  interpretive  rule  will 
expedite  the  screening  process  at  the 
nation's  airports  by  assisting  passengers 
in  deciding  how  to  handle  specified 
items  before  passengers  reach  the 
checkpoint. 

Based  on  this  analysis,  this 
interpretative  rule  is  not  considered  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended,  (RFA)  was  enacted 
by  Congress  to  ensure  that  small  entities 
(small  businesses,  small  not-for-profit 
organizations,  and  small  governmental 
jurisdictions)  are  not  uimecessarily  or 
disproportionately  burdened  by  Federal 
regulations.  The  RFA  requires  agencies 
to  review  rules  to  determine  if  they  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Based  on  the  analysis  discussed  in  the 
section  above,  this  interpretative  rule 
does  not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety  and  security, 
are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  TSA  has 
assessed  the  potential  effect  of  this 
interpretative  rule  and  has  determined 
that  it  will  impose  the  same  costs  on 
domestic  and  international  entities  and 
thus  has  a  neutral  trade  impact. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended  to 
discoui^ge  imposing  unfunded  Federal 
mandates  on  State,  local,  and  tribal 
governments.  Title  II  of  the  Act  requires 
each  Federal  agency  to  prepare  a  written 
statement  that  assesses  the  effect  of  any 
Federal  mandate  found  in  a  rulemaking 
action  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
aimually  for  inflation)  in  any  one  year 
by  State,  local  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector. 
Such  a  mandate  is  identified  as  a 
"significant  regulatory  action."  The 
interpretive  rule  does  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  because  it  does  not 
require  any  action  on  the  part  of  those 
entities. 

Executive  Order  13132,  Federalism 

TSA  has  examined  this  rule  under  the 
principles  and  criteria  of  Executive 
Order  13132,  Federalism.  TSA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  government  and  the  States,  or 
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the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  this 
interpretative  rule  does  not  have 
federalism  implications. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
■  purposes  of  the  National  Environmental 
Review  Policy  Act  of  1969  (NEPA)  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  human 
environment. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  this  rule  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

Issued  in  Washington,  DC,  February  10, 
2003. 

James  M.  Loy, 

Under  Secretary  of  Transportation  for 
Security. 

(FR  Doc.  03-3736  Filed  2-13-03;  8:45  am] 
BILUNO  COOE  4fl10-62-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docliet  No.  021212306-2306-01;  I.D. 
020703C]       . 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Modification  of  a  closure. 


summary:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA)  for  24 
hours.  This  action  is  necessary  to  fully 
use  the  2003  interim  total  allowable 
catch  of  pollock  specific  for  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  February  13,  2003.  until 
1200  hrs.  A.l.t..  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  amount  of  the  2003  pollock  TAG 
in  Statistical  Area  630  of  the  GOA  was 
established  as  1.222  metric  tons  by  the 
interim  2003  harvest  specifications  for 
groundfish  in  the  GOA  (67  FR  78733. 
December  26,  2002). 

NMFS  closed  the  directed  fishery  for 
pollock  in  Statistical  Area  630  of  the 
GOA  under  §  679.20(d)(l)(iii)  on 
Januar)k21,  2003  (68  FR  2921,  January 
22.  2003). 

NMFS  has  determined  that 
approximately  587  mt  remain  in  the 
directed  fishing  allowance.  Therefore, 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  pollock  in  Statistical  Area  630  of  the 
GOA.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 


Administrator  finds  that  this  directed 
fishing  allowance  will  be  reached  after 
24  hours.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA 
effective  1200  hrs,  A.l.t.,  February  14, 
2003. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the. need  to  immediately 
implement  this  action  to  allow  full  use 
of  the  amount  of  the  2003  interim 
pollock  TAG  specified  for  Statistical 
Area  630  of  the  GOA  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C.' 
553(b){3irB)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  allow  full  use  of  the  amount 
of  the  2003  interim  pollock  TAG 
specified  for  Statistical  Area  630  of  the 
GOA  constitutes  good  cause  to  find  that 
the  effective  date  of  this  action  cannot 
be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the     • 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  10,  2003. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fistieries  Service. 
[FR  Doc.  03-3755  Filed  2-11-03;  3:00  pm] 
BHXJNO  COOE  3S10-22-S 
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This  section  of  the  FEOeRAL  REGISTER 
contains  notices  to  the  put)<ic  of  ttie  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  tt>ese  notices  is  to  give  interested* 
persons  an  opportunity  to  participate  in  tf\e 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-45-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  90, 100,  and  200 
Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
90.  100,  and  200  series  airplanes.  This 
proposed  AD  would  require  you  to 
inspect  the  forward  side  of  the  aft 
pressure  bulkhead  for  scoring  damage 
and  repair,  if  necessary.  This  proposed 
AD  is  the  result  of  reports  of  the  aft 
pressure  bulkhead  being  damaged  by 
scoring  during  manufacture.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  and  correct  damage 
to  the  aft  pressure  bulkhead  of  the 
fuselage.  Such  damage  could  lead  to 
fatigue  failure  of  the  bulkhead. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  April  23,  2003. 
ADDRESSES:  Submit  conunents  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-rCE-45-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-45-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 


Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  Aircraft  Company,  9709  E. 
Central.  Wichita.  Kansas  67201-0085;      . 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4407. 

SUPPLfMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  conmients  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

'Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2002-CE-45-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 


Discussion 

What  events  have  caused  this       , 
proposed  AD?  The  FAA  has  received 
reports  that  during  manufacturing,  nine 
aft  pressure  bulkheads  of  Raytheon  90, 
100,  and  200  series  airplanes  may  have 
been  damaged  by  scribing  or  knife 
marks  (scoring). 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The  damage 
to  the  aft  pressure  bulkhead  may  cause 
fatigue  failure  of  the  bulkhead. 

Is  there  service  information  that 
applies  to  this  subject?  Raytheon  has 
issued  Service  Bulletin  No.  SB  53-3513, 
Refvision  1,  Issued  May  2002,  Revised 
October  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for: 
— Inspecting  the  forward  side  of  the  aft 

pressure  bulkhead  for  scoring  damage; 

and 
— Repairing,  if  required,  the  forward 

side  of  the  aft  pressure  bulkhead. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  90,  100,  and  200 
series  airplanes  of  the  same  type 
design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AID  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  3,223  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection  of  the  forward  side 
of  the  aft  pressure  bulkhead: 
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Labor  cost 


8  workhours  x  $60  per  hour  =  $480 


Parts  cost 


Not  applicable 


Total  cost  per 
airplane 


$480 


Total  cost  on 
U.S.  operators 


$1,547,040 


We  estimate  the  following  costs  to 
accomplish  any  necessary  repairs  that 
would  be  required  based  on  the  results 


of  the  proposed  inspection.  We  have  no      the  forward  side  of  the  aft  pressure 
way  of  determining  the  number  of  bulkhead: 

airplanes  that  may  need  such  repair  of 


16  workhours  x  $60  per  hour  =  $960 


Labor  cost 


Parts  cost 


$25 


Total  cost  per 
airplane 


$985 


Compliance  Time  of  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  within  the 
next  6  calendar  months  after  the 
effective  date  of  this  AD. 

Why  is  the  proposed  compliance  time 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS)?  This  unsafe 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The~ 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  10  hours  TIS 
as  it  would  be  for  an  airplane  with  500 
hours  TIS.  For  this  reason.  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  ensure  that  the  unsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above.  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedxu-es  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 
2Q02-CE-45-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category; 


Model 


(1)  65-90,  65-A90,  B90.  C90,  and  C90A 

(2)  E90  

(3)  F90 

(4)  H90  (T-44A)  

(5)  lOOandAlOO  

(6)  A100  (U-21F)  

(7)  A10O-1  (U-21J) 

(8)  A200  (C-12A)  and  (C-12C)  

(9)  A200C  (UC-12B)  

(10)  A200CT  (C-12D)  

(11)  A200CT  (C-12F) 

(12)  B200C  (C-12F) 

(13)  A200CT  (FWC-12D)  

(14)  A200CT  (RC-12D)  

(15)  A200CT  (RC-12G)  

(16)  A200CT  (RC-12H)  

(17)  A200CT  (RC-12K) 

(18)  A200CT  (RC-12P) 

(19)  A200CT  (RC-12Q)  

(20)  8100  

(21)  B200C 

(22)  200C 

(23)  B200C  (C-12F) 


Serial  Nos. 


Li-I  through  LJ-1287,  LJ-1289  through  LJ-1294,  and  LJ-1296  through  LJ-1299. 

LW-1  through  LW-347. 

LA-2  through  LA-236. 

LL-1  through  LL-61. 

B-2  through  B-89.  B-93,  and  B-100  through  B-247. 

B-1 ,  B-90  through  B-92,  and  B-94  through  B-99. 

BB-3  through  BB-5. 

BC-1  through  BC-61.  BC-62  through  BC-75,  and  BD-1  through  BD-30 

BJ-1  through  BJ-66. 

BP-1,  BP-19,  and  BP-24  through  BP-51. 

BP-52  through  BP-63. 

BP-64  through  BP-71,  BL-73  through  BL-1 12,  and  BL-118  through  BL-123. 

BP-7  through  BP-1 1. 

GR-1  through  GR-12. 

FC-1  through  FC-3. 

GR-1 4  through  GR-1 9. 

FE-1  through  FE-9. 

FE-25  through  FE-31 ,  FE-33,  and  FE-35. 

FE-32,  FE-34,  and  FE-36. 

BE-1  through  BE-1 37. 

BL-37  through  BL-57,  BL-61  through  BL-72,  and  BL-1 24  through  BL-1 38. 

BL-1  through  BL-23,  BL-26  through  BL-36. 

BP-64  through  BP-71.  BL-73  through  BL-1 12.  and  BL-118  through  BL-123. 
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Model 

Serial  Nos. 

(24)  B200C  (C-12R)  

(25)  B200C  (UC-12F)  

(26)  B200C  (UC-12M)  

BW-1  through  BW-29. 

BU-1  through  BU-10. 

BV-1  through  BV-10. 

BN-1  through  BN^. 

BT-1  through  BT-34,  and  BB-1314. 

BB-2,  BB-6  through  BB-185,  BB-187  through  BB-202,  BB-204  through  BB-269,  BB-271 
through  BB-407,  BB-409  through  BB-468,  BB-^70  through  BB-488,  BB^90  through  BB- 
509,  BB-51 1  through  BB-529,  BB-531  through  BB-550,  BB-552  Ihrough  BB-562.  BB-564 
through  BB-572,  BB-574  through  BB-590,  BB-592  through  BB-608,  BB-610  through  BB- 
626,  BB-628  through  BB-646,  BB-648  through  BB-664,  BB-666  through  BB-694.  BB-696 
through  BB-733,  BB-735  through  BB-792,  BB-794  through  BB-797,  BB-799  through  BB- 
822,  BB-825  through  BB-828,  BB-830  through  BB-853,  BB-672,  BB-873,  BB-892,  BB- 
893,  and  BB-912. 

BB-734,  BB-793,  BB-829,  BB-854  through  BB-870,  BB-874  through  BB-691 ,  BB-894,  BB- 
896  through  BB-911,  BB-913  through  BB-990,  BB-992  through  BB-1051,  BB-1053 
through  BB-1092,  BB-1094,  BB-1099  through  BB-1104,  BB-1106  through  BB-1116,  BB- 
1118  through  BB-1184,  B&-1186  through  BB-1263,  BB-1265  through  BB-1288,  BB-1290 
through  BB-1300,  BB-1302  through  BB-1313,  BB-1315  through  BB-1384,  BB-1389 
through  BB-1 425.  BB-1 427  through  BB-1 438,  and  BB-1 440  through  BB-1 4443. 

(27)  B200CT  and  200CT 

(28)  B200T  and  200T 

(29)200  

(30)B200  

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage  to  the  aft 
pressure  bulkhead  of  the  fuselage.  Such 


damage  could  lead  to  fatigue  failure  of  the 
bulkhead. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  forward  side  of  the  aft  pressure 
bulkhead  for  scoring  damage. 


(2)  If  scoring  damage  is  found,  repair  as  speci- 
fied in  the  Raytheon  Aircraft  Mandatory  Serv- 
ice Bulletin  No.:  SB  53-3513,  Rev.  1,  dated: 
October  2002.  As  applicable,  obtain  a  repair 
scheme  from  the  manufacturer  through  FAA 
at  the  address  specified  in  paragraph  (f)  of 
this  AD  and  incorporate  this  repair  scheme. 


Within  the  next  6  calendar  months  after  the 
effective  date  of  this  AD,  unless  already  ac- 
complished. 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD,  unless 
already  accomplished. 


In  accordance  with  the  Accomplishment  In- 
structions of  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No.:  SB  53-3513,  Rev.  1, 
dated:  October  2002. 

In  accordar>ce  with  the  Accomplishment  In- 
structions of  ftaytheon  Aircraft  Mandatory 
Service  Bulletin  No.:  SB  53-3513,  Rev.  1, 
dated:  October  2002.  As  appltcable,  repair 
in  accordance  with  a  repair  scheme  ob- 
tained from  Rayttieon  ^rcraft  Company. 
Obtain  this  repair  scheme  through  FAA  at 
the  address  specified  in  paragraph  (f)  of 
this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  apd 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  Steven  E.  Potter, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  FAA.  1801  Airport  Road, 
Wichita,  Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  ^ 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  or  (316)  676-3140.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel.  901 
Locust.  Room  506.  Kansas  City.  Missouri 
64106. 


Issued  in  Kansas  City,  Missouri,  on 
February  7,  2003. 
Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-3611  Filed  2-13-03;  8:45  amj 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (Eurocopter) 
Model  SA-365N,  Nl,  AS-365N2.  AS 
365  N3.  SA-366G1.  AS355  F.  Fl.  F2.  N. 
and  EC130  B4  helicopters  with  certain 
TRW-SAMM  main  servocontrols 
(servocontrols)  installed.  This  proposal 
would  require  removing  the 
servocontrol  and  replacing  it  with  a 
servocontrol  that  does  not  fall  within 
the  "Applicability"  of  this  AD  at 
specified  intervals.  This  proposal  is 
prompted  by  the  discovery  of  an 
incorrect  tightening  torque  load  found 
on  servocontrols  that  were  overhauled 
by  Hawker  Pacific  Aerospace.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  thread  failure, 
separation  of  the  upper  end  fitting  that 
attaches  the  servocontrol  cylinder  to  the 
upper  ball  end-fitting,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
49- AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817) 222-5123. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


thie  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
49-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365  N.  EC  130.  AS 
355,  and  SA  366  helicopters.  The  DGAC 
advises  of  a  report  of  incorrect 
tightening  torque  load  found  in  service 
on  servocontrols  that  were  overhauled 
by  Hawker  Pacific  Aerospace. 

Eurocopter  has  issued  the  following 
alert  telexes,  all  dated  April  29.  2002. 
which  specify  removing  the 
servocontrols  and  returning  them  to  the 
Hawker  Pacific  Aerospace: 

•  Alert  Telex  No.  67.00.08  for  Model 
AS-365N.  Nl.  N2.  and  N3  helicopters; 

•  Alert  Telex  No.  67.03  for  Model 
AS-366G1  helicopters; 

•  Alert  Telex  No.  67.00.23  for  Model 
XS355F.  Fl.  F2,  and  N  helicopters; 

•  Alert  Telex  No.  67A001  for  Model 
EC130  B4  helicopters. 

The  DGAC  classified  these  alert 
telexes  as  mandatory  and  issued  AD 
No's.  2002-31 2-056(A),  2002-313- 
027(A),  2002-315-069(A),  and  2002- 
316-004(A).  all  dated  June  12.  2002,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Incorrect  torquing  of  the  critical  end 
fitting  on  the  main  servocontrol  creates 
an  unsafe  condition.  This  unsafe 


condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
designs  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require  removing  die  servocontrols.  part 
number  SC8031,  SC8031A,  SC8031-1. 
SC8031-2.  SC8032-1.  SC8032-2. 
SC8033-1.  SC8033-2,  SC8034-1, 
SC8034-2.  SC8042.  or  SC8043.  that 
were  overhauled  or  repaired  at  Hawker 
Pacific  Aerospace  before  March  1.  2002. 
and  replacing  them  with  servocontrols 
that  do  not  fall  within  the 
"Applicability"  of  this  AD  at  specified 
intervals. 

The  FAA  estimates  that  252 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  8  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $6,853,  but  the 
manufacturer  has  stated  in  the  service 
information  that  it  will  rework  the 
servocontrols  at  no  cost  to  the  owner/ 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1 .847.916.  assuming  no  costs  are 
covered  by  the  manufacturer's  warranty. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Reguiatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Reguiatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
49-AD. 


Applicability:  Model  SA-365N,  Nl,  AS- 
365N2,  N3,  SA-366  Gl,  AS355F.  Fl.  F2,  N 
and  EC130  B4  helicopters,  wjth  TRW-SAMM 
main  servocontrols,  part  number  SC8031. 
SC8031A,  SC8031-1,  SC8031-2,  SC8032-1, 
SC8032-2,  SC8033-1,  SC8033-2,  SC8034-1, 
SC8034-2,  SC8042  or  SC8043,  overhauled  or 
repaired  at  Hawker  Pacific  Aerospace  before 
March  1,  2002,  installed,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  tliat  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  p>aragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  thread  failure,  separation  of  the 
upper  end-fitting  that  attaches  the 
servocontrol  cylinder  to  the  upper  ball  end- 
fitting,  and  subsequent  loss  of  control-of  the 
helicopter,  accomplish  the  following: 

(a)  Replace  each  servocontrol  with  a 
servocontrol  that  does  not  fall  within  the 
"Applicability"  of  this  AD  in  accordance 
with  the  following  table: 


For  servocontrols  that  have  been  in  service  for: 

Replace  the  servocontrols: 

(1)  Less  than  1,000  hours  time-in-service  (TIS)  

(2)  1,000  or  more  hours  TIS,  and  less  ttian  1,300  hours  TIS  

Within  the  n6xt  550  hours  TIS  or  12  months,  whichever  occurs  first 
Before  the  servocontrols  reach  1,550  hours  TIS  or  within  9  rrKxiths. 

(3)  1  300  or  more  hours  TIS  

whichever  occurs  first. 
Within  the  riext  250  hours  TIS  or  6  months,  wtwcfiever  occurs  first. 

Note  2:  Eurocopter  Alert  Telex  No. 
67.00.08  for  Model  AS  365  N,  Nl,  N2.  and 
N3  helicopters;  Alert  Telex  No.  67.03  for 
Model  AS  366  Gl  helicopters;  Alert  Telex 
No.  67.00.23  for  Model  AS  355  F,  Fl,  F2,  and 
N  helicopters;  and  Alert  Telex  No.  67A001 
for  Model  EC  130  B4  helicopters,  all  dated 
April  29,  2002,  pertain  to  the  subject  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  De  L'Aviation  Civile  (France)  AD 
No's.  2002-312-056(A),  2002-313-027(A), 
2002-3 15-069{ A),  and  2002-316-O04(A).  all 
dated  June  12,  2002. 

Issued  in  Fort  Worth,  Texas,  on  January  30, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  03-3774  Filed  2-13-03;  8:45  am] 
MUJNG  COOE  491»-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[REG-150313-01] 
RIN  1545-8A80 

Redemptions  Taxable  as  Dividends 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

StiMMARY:  This  docimient  provides 
notice  of  cancellation  of  a  public 
hearii^  on  proposed  regulations  that 
provide  guidance  regarding  the 
treatment  of  the  basis  of  redeemed  stock 
when  a  distribution  in  redemption  of 
such  stock  is  treated  as  a  dividend,  as 
well  as  guidance  regarding  certain 
acquisitions  of  stock  by  related 
corporations  that  are  stock  undisr 
sections  302,  304,  704,  861, 1371, 1374, 
and  1502  of  the  Internal  Revenue  Code. 
DATES:  The  public  hearing  originally 
schedided  for  Thursday,  February  20, 
2003.  at  10  a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Procedure  and 
Administration)  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Friday.  October  18. 
2002.  (67  FR  64331),  announced  Uiat  a 
public  hearing  was  scheduled  for 
Thursday.  February  20.  2003.  at  10  a.m. 


in  room  4718,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  sections  302,  304, 
704.  861. 1371.  1374,  and  1502  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expired  on  Thursday, 
January  16,  2003.  Outlines  of  oral 
conunents  were  due  on  Thursday, 
January  30.  2003. 

The  nodce  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Thursday,  February  6. 
2003.  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Thursday.  February  20.  2003,  is 
cancelled. 

Cyntliia  E.  Grigsby. 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel,  (Procedure  and  Administmtionl. 
[FR  Doc.  03-3751  Filed  2-13-03;  8:45  am]  - 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 41, 48,  and  145 

[REG-1 03829-99  and  REG-1 43321 -021 

RIN  1545-AX10  and  1545-BB60 

Excise  Taxes;  Definition  of  Highway 
Vehicle;  Hearing  and  information 
Reporting  Relating  to  Taxable  Stock 
Transactions;  Hearing 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Change  of  location  of  public 

hearings. 

summary:  This  dociunent  changes  the 
location  of  two  public  hearings  on 
proposed  regulations  relating  to  the 
definition  of  a  highway  vehicle  for 
purposes  of  various  excise  taxes  and 
information  reporting  relating  to  taxable 
stock  transactions. 

DATES:  The  public  hearings  scheduled 
in  room  4718  on  Thursday.  February  27, 
2003  and  Tuesday.  March  25,  2003, 
respectively,  are  rescheduled  to  be  held 
in  the  IRS  Auditorium  at  10  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Treena  Garrett  at  (202)  622- 
7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  public  hearing  (REG-l 03829-99),  that 
was  published  in  the  Federal  Register 
on  Monday,  September  16,  2002  (67  FR 
58346),  announced  that  a  public  hearing 
on  proposed  regulations  relating  to  the 
definition  of  a  highway  vehicle  for 
purposes  of  various  excise  taxes  under 
sections  4041  (fuel  taxes).  4051  (retail 
tax  on  heavy  vehicles),  4071  (tire  tax) 
and  sections  6421  and  6427  (fuel  tax 
credits  and  refunds)  of  the  Internal 
Revenue  Service  Code  would  be  held  on 
Thursday,  February  27,  2003,  beginning 
at  10  a.m.  in  room  4718  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 

A  notice  of  proposed  rulemaking  by 
cross-reference  to  temporary  regulations 
and  notice  of  public  hearing  (REG- 
143321-02).  that  was  published  in  the 
Federal  Register  on  Monday,  November 
18,  2002  (67  FR  69496)  and  Wednesday, 
November  27,  2002,  announced  that  a 
public  hearing  on  proposed  regulations 
relating  to  information  reporting  relating 
to  taxable  stock  transactions  under 
sections  6043(c)  and  6045  of  the  Internal 
Revenue  Service  Code  would  be  held  on 
Tuesday,  March  25,  2003.  beginning  at 
10  a.m.  in  room  4718  of  the  Internal 


Revenue  Building.  1111  Constitution 
Avenue.  NW..  Washington.  DC. 

The  location  of  both  public  hearings 
has  changed.  The  public  hearing  for 
REG-103829-99  and  REG-143321-02 
are  being  held  in  the  Auditorium, 
beginning  at  10  a.m..  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue.  NW..  Washington.  DC.  Because 
of  the  controlled  access  restrictions, 
attendees  are  not  admitted  beyond  the 
lobby  on  the  Internal  Revenue  Service 
Building  until  9:30  a.m.  The  IRS  will 
prepare  an  agenda  showing  the 
scheduling  of  the  speakers  after  the 
outlines  are  received  from  the  persons 
testifying  and  make  copies  available  free 
of  charge  at  the  hearing. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Associate  Chief 
Counsel  (Procedure  and  Administration). 
[FR  Doc.  03-3750  Filed  2-13-03;  8:45  ami 

8ILUNO  CODE  4*30-01-^ 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4000,  4003,  4007,  4010, 
4011,  4022,  4041,  4041  A,  4043,  4050, 
4062.  4203,  4204,  4207,  4208,  4211, 
4219, 4220, 4221,  4231,  4245,  4281, 
4901,  4902, 4903  and  4907 

RIN  1212-AA89 

Rules  on  Filings,  issuances. 
Computation  of  Tlnrte,  and  Electronic 
Means  of  Record  Retention 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

summary:  We  propose,  consistent  with 
the  Government  Paperwork  Elimination 
Act,  to  remove  requirements  from  our 
regulations  that  might  limit  electronic 
filing  with  us  or  electronic  issuances  to 
others.  The  proposed  rules  will  give  us 
flexibility  to  keep  pace  with  ever- 
changing  technology.  In  addition,  they 
simplify  and  consolidate  our  rules  on 
what  methods  you  may  use  to  send  us 
a  filing  or  provide  an  issuance  to 
someone  other  than  us.  on  how  to 
determine  the  date  we  treat  you  as 
having  made  your  filing  or  provided 
your  issuance,  and  on  how  to  compute 
various  periods  of  time  (including  those 
for  filings  with  us  and  for  issuances  to 
third  parties).  Finally,  they  provide 
rules  for  maintaining  records  by 
electronic  means. 

DATES:  Comments  must  be  received  by 
April  15,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 


1200  K  Street.  NW.,  Washington.  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov,  or  by  fax  to 
202-326-4112.  We  will- make  all 
comments  available  on  our  Web  site. 
http://www.pbgc.gov.  Copies  of 
comments  also  may  be  obtained  by 
writing  the  PBGC's  Communications 
and  Public  Affairs  Department  (CPAD) 
at  Suite  240  at  the  above  address  or  by 
visiting  or  calling  CPAD  during  normal 
business  hours  (202-326-^040). 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  Thomas  H.  Gabriel, 
Attorney.  Office  of  the  General  Counsel, 
PBGC.  1200  K  Street.  NW..  Washington. 
DC  20005-4026;  202-326-4024.  (For 
TTY/TDD  users,  call  the  Federal  relay 
service  toll-fi^  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  are  part  of  our  ongoing 
implementation  of  the  Government 
Paperwork  Elimination  Act  (GPEA)  and 
are  consistent  with  the  Office  of 
Management  and  Budget  directive  to 
remove  regulatory  impediments  to 
electronic  transactions.  They  address 
electronic  means  for  filings  with  us, 
issuances  to  third  parties,  and 
recordkeeping.  They  build  in  the 
flexibility  needed  to  allow  us  to 
continue  to  expand  the  availability  of 
electronic  options  as  technology 
advances.  Under  the  proposal,  much  of 
the  detailed  information  on  permitted 
electronic  means  will  be  on  our  Web 
site,  http://www.pbgc.gov,  which  will  be 
updated  ft-om  time  to  time^ 

The  proposed  rules  make  it  easier  for 
you  to  make  a  filing  or  provide  an 
issuance  on  time  by  treating  most  types 
of  submissions  as  filed  or  issued  on  the 
date  sent  (provided  you  meet  certain 
requirements)  rather  than  on  the  date 
received.  In  addition,  under  the 
proposal,  the  rules  are  easier  to  use — 
they  are  simpler,  more  uniform,  and 
appear  together  in  a  single  part  of  the 
regulations.  The  proposal  makes  similar 
simplifying  changes  to  the  rules  for 
computing  periods  of  time. 

Under  this  proposal,  our  filing, 
issuance,  computation-of-time,  and 
electronic  record-retention  rules  are 
consolidated  in  new  subparts  A  through 
E  of  part  4000. 

•  New  subpart  A  tells  you  what 
methods  you  may  use  for  sending  a 
filing  to  us.  These  new  rules  will  apply 
to  any  filing  with  us  under  our 
regulations  where  the  particular 
regulation  calls  for  their  application.  For 
these  piuposes,  we  treat  any  payment  to 
us  under  our  regulations  as  a  filing. 


Federal  Register /Vol. 


68,  No. 


31 /Friday.  February  14.  2003 / Proposed  Rules 


7455 


•  New  subpart  B  tells  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us.  These  new  rules 
will  apply  to  any  issuance  (except  a 
payment]  under  our  regulations  where 
the  particular  regulation  calls  for  their 
application. 

•  New  subpart  C  tells  you  how  we 
will  determine  the  date  you  send  us  a 
filing  and  the  date  you  provide  an 
issuance  to  someone  other  than  us  (such 
as  a  participant).  These  new  rules  will 
apply  to  any  filing  or  issuance  under 
ouir  regulations  where  the  particular 
regulation  calls  for  their  application. 

•  New  subpart  D  tells  you  how  to 
compute  time  periods.  These  new  niles 
will  apply  to  any  time  period  under  oiu- 
regulations  (e.g.,  for  filings  with  us  and 
issuances  to  third  parties)  where  the 
particular  regulation  calls  for  their 
application. 

•  New  subpart  E  tells  you  how  to 
comply  with  any  recordkeeping 
requirement  under  our  regulations  using 
electronic  means. 

Existing  Part  4000's  distribution  and 
derivation  tables,  which  show  the 
changes  that  occurred  as  a  result  of  the 
PBGC's  July  1, 1996,  reorganization  and 
renumbering  of  its  regulations  (61  FR 
32574),  will  be  moved  to  the  PBGC's 
Web  site  at  http://www.pbgc.gov,  and 
combined  with  similar  tables  showing 
the  changes  that  occurred  as  a  result  of 
the  PBGC's  June  29.  1981 . 
reorganization  and  renumbering  of  its 
regulations  (46  FR  32574).  A  note  at  the 
beginning  of  the  PBGC's  regulations  will 
refer  users  to  the  PBGC's  Web  site  for 
the  tables. 

Method  of  Filing 

We  are  trying  to  provide  as  much 
flexibility  as  possible  in  filing  methods. 
The  proposed  rules  allow  you  to  file  any 
submission  with  us  by  hand,  mail,  or 
commercial  delivery  service,  and  refer 
you  to  oiu-  Web  site,  http:// 
www.pbgc.gov,  for  current  information 
on  electronic  filing,  including  permitted 
methods,  fax  numbers,  and  e-mail 
addresses.  The  instruction  booklets  and 
forms  used  for  certain  filings  with  us 
also  will  describe  electronic  and  other 
filing  methods,  as  appropriate,  and  will 
be  available  on  oiu-  Web  site. 

Where  To  File 

Under  the  proposed  rule,  we  are 
removing  the  filing  addresses  from  our 
regulations  and  putting  them  on  our 
Web  site,  http://www.pbgc.gov,  and  in 
the  instructions  to  oiu  forms;  addresses 
will  also  be  available  through  our 
Customer  Service  Center,  1-800—400- 
7242  (for  participants),  or  1-800-736- 
2444  (for  practitioners).  (TTY/TDD  users 


may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  the  appropriate  number.) 
Because  we  have  different  addresses  for 
different  types  of  filings,  you  should 
make  sure  to  use  the  appropriate 
address  for  yoiu'  type  of  filing.  For 
example,  some  filings  (such  as  premium 
payments)  must  be  sent  to  a  bank,  while 
other  filings  (such  as  the  Standard 
Termination  Notice  (Form  500))  must  be 
sent  to  the  appropriate  department  at 
our  offices  in  Washington,  DC. 

Method  of  Issuance 

The  proposed  rules  on  methods  of 
issuance  permit  you  to  use  any  method 
of  issuance,  provided  you  use  measures 
reasonably  calculated  to  ensure  actual 
receipt  of  the  material  by  the  intended 
recipient.  Posting  is  not  a  permissible 
method  of  issuance  under  the  rules  of 
this  part.  (However,  for  certain 
issuances,  posting  is  specifically 
permitted  by  the  regulation  governing 
the  particular  issuance.) 

The  proposed  rules  include  a  safe- 
harbor  method  for  providing,  an 
issuance  by  electronic  media.  The 
proposed  safe-harbor  method  generally 
trades  the  Department  of  Labor's  final 
rules  (67  FR  17264  (April  9.  2002)) 
concerning  disclosing  of  certain 
employee  benefit  plan  information 
through  electronic  media,  as  set  out  at 
29  CFR  2520.104b-l.  Our  safe-harbor 
method  would  be  available  to  any 
person  using  electronic  media  to  satisfy 
issuance  obligations  under  our 
regulations. 

These  proposed  rules  on  methods  of 
issuance  do  not  address  compliance 
with  the  Electronic  Signatiu-es  in  Global 
and  National  Commerce  Act.  Pub.  L. 
106-229.  114  Stat.  464  (2000)  (codified 
at  15  U.S.C.  7001-7006)  ("E-SIGN  "). 

Date  of  Filing  or  Issuance 

The  proposed  rules  tell  you  how  we 
will  determine  the  date  you  filed  your 
submission  with  us  and  the  date  you 
provided  jfoiu-  issuance  to  someone 
other  than  us  (such  as  a  participant).  In 
some  cases,  other  PBGC  rules  relating  to 
issuances  to  third  parties  refer  to  when 
an  issuance  is  received.  (For  instance, 
when  there  is  a  request  for  abatement 
(regulation  §4207.3),  interest  is  credited 
to  the  employer  if  the  plan  sponsor  does 
not  issue  a  revised  payment  schedule 
reflecting  the  credit  or  make  the 
required  refund  within  60  days  after 
receipt  by  the  plan  sponsor  of  a    , 
complete  abatement  application  action.) 
These  proposed  rules  would  not  afi^ect 
those  other  receipt  rules  for  issuances  to 
third  parties.  Similarly,  these  proposed 
rules  would  not  affect  any  receipt  rule' 
for  filings  with  the  PBGC,  except  to  the 


extent  these  rules  describe  how  to 
determine  when  a  document  is  received 
(for  instance,  filings  received  by  the 
PBGC  after  5  p.m.  are  treated  as  received 
on  the  next  business  day). 

Date  of  Filing  in  General 

Under  the  proposed  rule,  we  will  treat 
most  types  of  submissions  as  filed  on 
the  date  you  send  the  submission  to  us 
"^  if  you  comply  with  certain 
requirements.  The  requirements  vary 
depending  on  the  method  of  filing  you 
use.  We  may  ask  you  for  evidence  of 
when  you  sent  a  submission  to  us. 

There  are  a  few  types  of  submissions 
to  us  that  we  always  treat  as  filed  when 
received  (not  when  sent),  no  matter 
what  method  you  use:  (1)  Applications 
for  benefits  and  related  submissions 
(unless  the  instructions  for  the 
applicable  forms  provide  for  an  earlier 
date),  (2)  advance  notices  of  reportable 
event  (imder  subpart  C  of  section  4043), 
(3)  notices  of  missed  contributions 
exceeding  $1  million  (under  subpart  D 
of  section  4043),  and  (4)  requests  for 
approval  of  a  multiemployer  plan 
amendment.  The  "filed-when-received" 
rule  is  necessary  for  these  submissions 
because  we  may  need  to  act  quickly  to 
provide  benefit  payments,  to  protect 
participants  or  premium  payers,  or  to 
act  within  a  statutory  time  frame. 

In  these  cases,  as  well  as  cases  where 
you  do  not  meet  the  requirements  for 
your  filing  date  to  be  the  date  you  send 
your  submission,  your  filing  date  is  the 
date  we  receive  your  submission. 
However,  if  we  receive  your  submission 
after  5  p.m.  (our  time)  on  a  business 
day,  or  anytime  on  a  weekend  or 
Federal  holiday,  we  will  treat  it  as 
received  on  the  next  business  day. 

Date  of  Issuance  in  General 

Under  the  proposed  rule,  we  will  treat 
most  types  of  issuances  to  third  parties 
as  provided  on  the  date  you  send  the 
issuance  if  you  comply  with  certain 
requirements.  The' requirements  vary 
depending  on  the  method  of  issuance 
you  use.  The  proposed  rules  for 
determining  the  date  of  an  issuance 
generally  track  the  proposed  rules  for 
determining  the  date  of  a  filing; 
however,  there  are  some  differences  for 
issuances  using  electronic  means.  An 
electronic  issuance  meeting  the 
proposed  safe  harbor  will  have  the 
benefit  of  the  "send-date"  rule.  An 
electronic  issuance  that  meets  the 
general  standard  for  issuances  [i.e., 
using  measures  reasonably  calculated  to 
ensure  actual  receipt),  but  not  the  safe 
harbor,  will  be  deemed  issued  pn  the 
date  received  by  the  intended  recipient. 
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Filing  and  Issuance  by  U.S.  Postal 
Service 

If  you  send  your  submission  to  us,  or 
provide  an  issuance  to  someone  else,  by 
First-Class  Mail  (or  another  at  least 
equivalent  class),  and  you  properly  mail 
it  by  the  last  scheduled  collection  of  the 
day,  your  filing  or  issuance  date  is  the 
date  you  mail  it.  If  you  properly  mail  it 
later  than  the  last  scheduled  collection 
or  on  a  day  when  there  is  no  scheduled 
collection,  your  filing  or  issuance  date 
is  the  date  of  the  ne^ct  scheduled 
collection. 

If  your  submission  or  issuance  has  a 
legible  U.S.  Postal  Service  postmark,  we 
will  presume  your  fding  or  issuance 
date  is  the  date  of  the  postmark. 
However,  you  may  prove  an  earlier  date. 
The  same  rules  apply  if  your  submission 
or  issuance  has  a  legible  postmark  made 
by  a  private  postage  meter  (but  no 
legible  U.S.  Postal  Service  postmark) 
and  arrives  at  the  proper  address  by  the 
time  reasonably  expected. 

Filing  and  Issuance  Using  the  Postal 
Service  of  a  Foreign  Country 

If  you  send  your  submission  to  us,  or 
provide  an  issuance  to  someone  else, 
using  the  postal  service  of  a  foreign 
country,  your  filing  or  issuance  date  is 
the  date  of  receipt  at  the  proper  address. 

Filing  and  Issuance-by  Commercial 
Delivery  Service 

If  you  send  your  submission  to  us,  or 
provide  an  issuance  to  someone  else,  by 
a  commercial  delivery  service  that 
meets  certain  requirements  (described 
below)  and  you  properly  deposit  your 
submission  or  issuance  by  the  last 
scheduled  collection  of  the  day,  your 
filing  or  issuance  date  is  the  date  you 
deposit  your  submission  or  issuance;  if 
you  properly  deposit  it  later  than  the 
last  scheduled  collection  or  on  a  day 
when  there  is  no  scheduled  collection, 
'your  filing  or  issuance  date  is  the  date 
of  the  next  scheduled  collection. 

To  benefit  from  this  "send-date"  rule, 
you  must  use:  (1)  A  "designated 
delivery  service"  under  Internal 
Revenue  Code  §  7502(f)  (our  Web  site, 
http://www.pbgc.gov,  will  list  the 
designated  delivery  services),  or  (2)  a 
service  for  which  it  is  reasonable  to 
expect  that  your  submission  or  issuance 
will  arrive  at  the  proper  address  by  5 
p.m.  on  the  second  business  day  after 
the  date  of  collection. 

Filing  and  Issuance  by  Hand  Delivery 

If  you  hand  deliver  your  submission 
or  issuance,  your  filing  or  issuance  date 
is  the  date  of  receipt  at  the  proper 
address.  A  hand-delivered  issuance 
need  not  be  delivered  while  the 
intended  recipient  is  physically  present. 


For  example,  unless  you  have  reason  to 
believe  that  the  intended  recipient  will 
not  receive  the  notice  within  a 
reasonable  amount  of  time,  a  notice  is 
deemed  to  be  received  when  you  place 
it  in  the  intended  reciptent's  office 
mailbox. 

Filing  and  Issuance  by  Electronic 
Delivery 

You  may  submit  most  types  of  filings 
to  PBGC  electronically.  If  you  do,  the 
filing  date  for  your  submission  is  the 
date  you  transmit  it  to  us  at  the  proper 
address,  provided  (1)  you  comply  with 
the  technical  requirements  for  that  type 
of  submission  (our  Web  site,  http:// 
www.pbgc.gov,  tells  you  when 
electronic  filing  is  permitted  and,  if  so, 
identifies  the  technical  requirements  for 
each  type  of  submission),  and  (2)  when 
sending  an  e-mail  with  an  attachment, 
you  include,  in  the  body  of  the  e-mail, 
the  name  and  telephone  number  of  the 
person  for  us  to  contact  if  we  are  unable 
to  read  the  attachment. 

Under  certain  circumstances,  you  may 
provide  issuances  electronically.  An 
electronic  issuance  meeting  the 
proposed  safe  harbor  will  have  the 
benefit  of  a  "send-date"  rule.  An 
electronic  issuance  that  meets  the 
general  standard  for  issuances  {i.e., 
using  measures  reasonably  calculated  to 
ensure  actual  receipt),  but  not  the  safe 
harbor  for  electronic  filings,  will  be 
deemed  issued  on  the  date  received  by 
the  intended  recipient.  For  any  issuance 
in  the  form  of  an  e-mail,  you  must 
include,  in  the  body  of  the  e-mail,  the 
name  and  telephone  number  of  the 
person  to  contact  if  the  recipient  is 
unable  to  read  the  attachment. 

Filing  and  Issuance  by  Submission  of 
Computer  Disk 

For  most  types  of  filings  with  PBGC, 
you'may  send  us  your  submission  on  a 
computer  disk  (e.g.,  a  CD-ROM  or 
floppy  diskette).  Similarly,  you  may  be 
able  to  provide  certain  issuances  on 
computer  disk.  For  filings,  you  must 
comply  with  the  technical  requirements 
for  that  type  of  submission.  For 
issuances,  you  must  meet  certain  safe- 
harbor  requirements.  For  both  filings 
and  issuances,  you  must  include,  in  a 
paper  cover  letter  or  on  the  disk's  label, 
the  name  and  telephone  number  of  the 
person  to  contact  if  we  or  the  intended 
recipient  is  unable  to  read  the  disk.  The 
rules  for  determining  the  fUing  or 
issuance  date  of  your  submission  of  a 
computer  disk  will  apply  as  if  you  sent 
us  a  paper  version  of  your  submission. 

Requirement  To  Resend 

If  you  have  reason  to  believe  that  we 
or  the  intended  recipient  has  not 


received  yovu  electronic  or  paper  filing 
or  issuance  (or  has  received  it  in  a  form 
that  is  not  useable),  you  must  promptly 
resend  it.  If  you  do  so,  we  will  treat  it 
as  filed  or  issued  on  the  original  filing 
or  issuance  date.  If  you  are  not  prompt, 
your  filing  or  issuance  date  will  be  the 
filing  or  issuance  date  of  the 
resubmission  or  reissuance. 

De  Minimis  Issuance  Errors 

We  will  not  treat  your  issuance  as 
untimely  based  on  your  failiu«  to 
provide  it  to  a  participant  or  beneficiary 
in  a  timely  manner  if  the  failure  resulted 
from  administrative  error  and  involved 
only  a  de  minimis  percentage  of 
intended  recipients,  provided  that  you 
resend  the  issuance  to  the  intended 
recipient  promptly  after  discovering  the 
error.  (Under  our  existing  regulations, 
this  rule  applies  only  to  standard  and 
distress  termination  issuances;  the 
proposed  rule  applies  it  to  all  our 
issuances  imder  our  regulations.) 

Computation  of  Time 

The  proposed  computation-of-time 
rules  tell  you  how  to  compute  time 
periods  under  our  regulations  (e.g.,  for 
filings  with  us  and  issuances  to  third 
parties)  where  the  particular  regulation 
calls  for  their  application.  (Some  of  our 
regulations  will  contain  specific 
exceptions  or  modifications  to  these 
proposed  rules.) 

When  computing  a  time  period 
(whether  counting  forwards  or 
backwards)  under  these  rules,  exclude 
the  day  of  the  act,  event,  or  default  that 
begins  the  period;  include  the  last  day 
of  the  period;  and  if  the  last  day  is  a 
weekend  or  Federal  holiday,  extend  or 
shorten  the  period  (whichever  benefits 
you  in  complying  with  the  time 
requirement)  to  the  next  regular 
business  day.  The  weekend  and  holiday 
rule  also  applies  to  deadlines  for  which 
counting  is  not  required,  such  as  "the 
last  day"  of  a  plan  year. 

For  example,  suppose  that  you  miss  a 
required  minimum  funding  contribution 
of  $2  million  that  has  a  November  13. 
2003,  due  date.  Under  our  regulations, 
you  are  required  to  file  a  notice  of  a 
missed  contribution  (Form  200)  no  later 
than  10  days  after  the  due  date  for  the 
missed  contribution.  To  determine  your 
deadline,  count  November  14  as  day  1, 
November  15  as  day  2,  November  16  as 
day  3.  and  so  on.  Therefore,  November 
23  is  day  10.  Since  November  23,  2003, 
is  a  Sunday,  you  will  have  until 
Monday,  November  24,  2003.  to  file  the 
notice. 

As  another  example,  suppose  you  are 
required  to  file  an  advance  notice  of 
'reportable  event  for  a  transaction  that  is 
effective  December  16,  2003.  Under  our 
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regulations,  the  notice  is  due  at  least  30 
days  before  the  effective  date  of  the 
event.  To  determine  your  deadline, 
coimt  December  15  as  day  1,  December 
14  as  day  2,  December  13  as  day  3,  and 
so  on.  Therefore,  November  16  is  day 
30.  Since  November  16,  2003,  is  a 
Sunday,  you  will  have  until  Monday, 
November  17,  2003,  to  file  the  notice. 

If  a  time  period  is  measured  in 
months,  you  would  first  identify  the  day 
of  the  calendar  month  on  which  you 
start  coimting  {i.e.,  the  date  of  the  act. 
event,  or  default  that  triggers  the 
period).  Then  you  would  look  to  the 
corresponding  day  of  the  calendar 
month  in  which  you  stop  counting.  For 
example,  a  one-month  period  measured 
fi'om  January  15  ends  (if  counting 
forward)  on  February  15  or  (if  counting 
backward)  on  December  15.  In  this 
example,  as  in  most  cases  where  you  are 
counting  months,  the  day  of  the 
calendar  month  in  which  the  period 
starts  (the  1 5th)  corresponds  to  the  same 
numbered  day  of  the  calendar  month  in 
which  the  period  ends.  There  are  two 
special  rules  that  apply  where  you  start 
counting  on  a  day  that  is  at  or  near  the 
end  of  a  calendar  month: 

•  If  you  start  counting  on  the  last  day 
of  a  calendar  month,  the  corresponding 
day  of  any  later  (or  earlier)  calendar 
month  is  the  last  day  of  that  calendar 
month.  For  example,  for  a  three-month 
period  measured  fi'om  November  30.  the 
corresponding  day  (if  counting  forward) 
is  the  last  day  of  February  (the  28th  or 
29th)  or  (if  counting  backward)  the  last 
day  of  August  (the  31st). 

•  If  you  start  counting  on  the  29th  or 
30th  of  a  calendar  month,  the 
corresponding  day  of  February  is  the 
last  day  of  February.  For  example,  for  a 
one-month  period  measured  fi'om 
January  29,  the  corresponding  day  is  the 
last  day  of  February  (the  28th  or  29th). 

Electronic  Means  of  Record  Retention 

The  proposed  rule  provides  guidance 
on  record  maintenance  and  retention 
using  electronic  means.  The  proposed 
rule  generally  tracks  the  Department  of 
Labor's  final  rules  (67  FR  17264  (April 
9,  2002))  for  retaining  records  by 
electronic  means,  set  out  at  29  CFR 
2520.107-1. 

You  remain  responsible  for  following 
OMi  electronic  recordkeeping  rules,  even 
if  you  rely  on  others  for  help.  For 
example,  if  a  service  provider  to  a  plan 
administrator  creates,  maintains, 
retains,  prepares,  or  keeps  physical 
custody  of  the  plan's  records,  the  plan 
administrator  must  ensure  that  the 
service  provider  complies  with  these 
rules. 

The  proposed  recordkeeping 
requirements  are  consistent  with  the 


goals  of  E-SIGN  and  are  designed  to 
facilitate  voluntary  use  of  electronic 
records  while  ensuring  continued 
accuracy,  integrity  and  accessibility  of 
records  required  to  be  kept  under  our 
regulatiohs.  The  requirements  are 
justified  by  the  importance  of  the 
records  involved,  are  substantially 
equivalent  to  the  requirements  imposed 
on  records  that  are  not  electronic 
records,  will  not  impose  unreasonable 
costs  on  the  acceptance  and  use  of 
electronic  records,  and  do  not  require, 
or  accord  greater  legal  status  or  effect  to, 
the  implementation  or  application  of  a 
specific  technology  or  technical 
specification  for  performing  the 
functions  of  creating,  storing, 
generating,  receiving,  communicating, 
or  authenticating  electronic  records. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501-3520,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
nimiber.  The  information  collection 
requirements  related  to  the  regulations 
that  would  be  affected  by  this  proposed 
action  were  previously  approved  by 
OMB.  We  are  requesting  OMB's 
approval  of  the  proposed  changes  in  our 
filing,  issuance,  computation-of-time. 
and  recordkeeping  rules. 

The  proposed  rules  will  promote  the 
use  of  appropriate  automated, 
electronic,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  in  coimection 
with  the  approved  information 
collections.  Although  the  proposed 
rules  are  expected  to  make  the 
information  collections  more 
convenient  to  the  public  by  allowing 
use  of  electronic  means,  expanding  the 
choice  of  filing,  issuance,  and 
recordkeeping  methods,  and  giving  the 
benefit  of  a  "when-sent"  filing  or 
issuance  date  for  most  types  of 
submissions,  we  do  not  expect  the 
changes  to  materially  affect  burden  and 
are  therefore  not  revising  the  aimual 
burden  estimates  currently  approved  by 
OMB  for  each  of  our  regulations. 

We  invite  comment  from  the  public 
on  any  issues  arising  under  the 
Paperwork  Reduction  Act  relating  to 
this  proposed  rule.  We  specifically  seek 
public  conunents  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined,  in 
consultation  with  the  Office  of 
Management  and  Budget,  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866. 

We  certify  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  proposed 
rule  does  not  affect  the  underlying 
requirements  {e.g.,  to  file  a  submission 
with  us,  provide  an  issuance  to  a  third 
party,  or  retain  records)  to  which  the 
proposed  rules  would  apply.  Nor  does 
the  final  rule  require  any  plan  or  other 
entity  to  make  use  of  electronic  media 
for  either  disclosure  or  recordkeeping 
purposes  or  to  change  the  method  it 
currently  uses.  Entities  may  avoid  both 
any  marginal  cost  and  any  beneficial 
impacts  by  simply  retaining  their 
existing  paper-based  or  electronic 
methods  of  compliance  with  disclosure 
requirements  or  existing  paper-based 
methods  of  compliance  with 
recordkeeping  requirements.  (For  those 
entities  that  already  use  electronic 
media  for  recordkeeping  purposes,  any 
expense  associated  with  conforming 
their  procedures  to  the  minimum 
standards  in  this  proposal  would  be 
marginal.)  We  do  not  expect  the 
economic  impact  (if  any)  associated 
with  the  proposed  changes  to  be 
significant  for  entities  of  any  size,  and 
therefore  certify  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  do 
not  apply. 
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List  of  Subjects 

29  CFR  Part  4000 

Pension  insurance,  Pensions, 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4003 

Administrative  practice  and 
procedure.  Pension  insurance. 

29  CFR  Part  4007 

Employee  benefit  plans,  Penalties, 
Pension  insurance,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4010 

Employee  benefit  plans;  Penalties; 
Pension  insurance;  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4011 

Employee  benefit  plans.  Pension 
insurance,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4041 

Employee  benefit  plans,  Pension 
insurance,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4041 A 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4043 

Employee  benefit  plans.  Pension 
insurance,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4050 

Employee  benefit  plans,  Pension 
insiuance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4062 

Employee  benefit  plans,  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4203 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4204 

Employee  benefit  plans.  Pension 
insurance,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4207 

Employee  benefit  plans.  Pension 
insurance. 


29  CFR  Part  4208 

Employee  benefit  plans,  Pension 
insurance.  Reporting  and  recordkeeping 
requiiements. 

29  CFR  Part  4211 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4219 

Employee  benefit  plans.  Pension 
insurance,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4220 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4221 

Employee  benefit  plans,  Pension     , 
insurance. 

29  CFR  Part  4231 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4245 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4281 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4901 

Freedom  of  information. 
29  CFR  Part  4902 

Privacy. 

29  CFR  Part  4903 

Claims,  Government  employees. 
Income  taxes. 

29  CFR  Part  4907 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  29  CFR  parts 
4000,  4003,  4007,  4010,  4011.  4022. 
4041.  4041A,  4043,  4050,  4062,  4203, 
4204, 4207, 4208,  4211,  4219.  4220. 
4221. 4231. 4245. 4281.  4901, 4902. 
4903  and  4907  of  29  CFR  chapter  XL  as 
follows: 

1 .  Add  the  following  note  above  the 
heading  for  Subchapter  A  of  Chapter 
XL: 

Note:  PBGC's  regulations  were 
substantially  reorganized  and  renumbered 
effective  June  29, 1981  (at  46  FR  32574)  and 


luly  1.  1996  (at  61  FR  34002).  Distribution 
and  derivation  tables  showing  the  changes 
that  occurred  as  a  result  of  these  amendments 
are  available  on  the  PBGC's  Web  site  at 
http://www.pbgc.gov. 

2.  Revise  part  4000  to  read  as  follows: 

PART  4000— FILING,  ISSUANCE, 
COMPUTATION  OF  TIME,  AND 
RECORD  RETENTION 

Subpart  A— Filing  Rules 

Sec. 

4000.1     What  are  these  filing  rules  about? 
400p.2    What  definitions  do  I  need  to  know 
for  these  rules? 

4000.3  What  methods  of  filing  may  I  use? 

4000.4  Where  do  I  file  my  submission? 

4000.5  Does  the  PBGC  have  discretion  to 
waive  these  filing  requirements? 

Subpart  B — Issuance  Rules 
'4000.11     What  are  these  issuance  rules 
about? 

4000.12  What  definitions  do  I  need  to  know 
for  these  rules? 

4000. 1 3  What  methods  of  issuance  may  I 
use? 

4000.14  What  is  the  safe-harbor  method  for 
providing  an  issuance  by  electronic 
nxedia? 

4000.15  Does  the  PBGC  have  discretion  to 
waive  these  issuance  requirements? 

Sut>part  C — Determining  Filing  and 
Issuance  Dates 

4000.21  What  are  these  rules  for 
determining  the  date  of  a  filing  or 
issuance  about? 

4000.22  What  definitions  do  1  need  to  know 
for  these  rules? 

4000.23  When  is  my  submission  or 
issuance  treated  as  filed  or  issued? 

4000.24  What  if  I  mail  my  submission  or 
issuance  using  the  U.S.  Postal  Service? 

4000.25  What  if  I  use  the  postal  service  of 
a  foreign  country? 

4000.26  What  if  I  use  a  commercial  delivery 
service? 

4000.27  What  if  I  hand  deliver  my 
submission  or  issuance? 

4000.28  What  if  I  send  a  computer  disk? 

4000.29  What  if  I  use  electronic  delivery? 

4000.30  What  if  1  need  to  resend  my  filing 
or  issuance  for  technical  reasons? 

4000.31  Is  my  issuance  untimely  if  I  miss 
a  few  participants  or  beneficiaries? 

4O0O-.32  .  Does  the  PBGC  have  discretion  to 
,    waive  any  requirements  under  this  part? 

Subpart  D— Computation  of  Time 

4000.41  -What  are  these  computation-of- 
time  rules  about? 

4000.42  What  definitions  do  1  need  to  know 
for  these  rules? 

4000.43  How  do  I  compute  a  time  period? 

Subpart  E— Electronic  Means  of  Record 
Retention 

4000.51  What  are  these  record  retention 
rules  about? 

4000.52  What  definitions  do  I  need  to  know 
for  these  rules? 

4000.53  May  I  use  electronic  media  to 
satisfy  PBGC's  record  retention 
requirements?  , 


4000.54     May  I  dispose  of  original  paper 
records  if  I  keep  electronic  copies? 

Authority:  29  U.S.C.  1082(0,  1302(b)(3). 

Subpart  A — Filing  Rules 

§  4000.1    What  are  these  filing  rules  al>out? 

Where  a  particular  regulation  calls  for 
their  application,  the  rules  in  this 
subpart  A  of  part  4000  tell  you  what 
filing  methods  you  may  use  for  any 
submission  (including  a  payment)  to  us. 
They  do  not  cover  an  issuance  from  you 
to  anyone  other  than  the  PBGC,  such  as 
a  notice  to  participants.  Also,  they  do 
not  cover  filings  with  us  that  are  not 
made  under  our  regulations,  such  as 
procurement  filings,  litigation  filings, 
and  applications  for  employment  with 
us.  (Subpart  B  tells  you  what  methods 
you  may  use  to  issue  a  notice  or 
otherwise  provide  information  to  any 
person  other  than  us.  Subpart  C  tells 
you  how  we  determine  your  filing  or 
issuance  date.  Subpart  D  tells  you  how 
to  compute  various  periods  of  time. 
Subpart  E  tells  you  how  to  maintain 
required  records  in  electronic  form.) 

§  4000.2    What  definitions  do  i  need  to 
know  for  ttiese  rules? 

You  need  to  know  two  definitions 
fit)m  §4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Filing  means  any  notice,  information, 
or  pa)anent  that  you  submit  to  us  under 
oiu-  regulations. 

Issuance  means  any  notice  or  other 
information  you  provide  to  any  person 
other  than  us  under  otir  regulations. 

We  means  the  PBGC. 

You  means  the  person  filing  with  us. 

§  4000.3    What  methods  of  filing  may  I  use? 

(a)  Paper  filings.  You  may  file  any 
submission  with  us  by  hand,  mail,  or 
commercial  delivery  service. 

(b)  Electronic  filings.  Current 
information  on  electronic  filings, 
including  permitted  methods,  fax 
numbers,  and  e-mail  addresses,  is — 

(1)  On  our  Web  site,  http:// 
www.pbgc.gov; 

(2)  In  our  various  printed  forms  and 
instructions  packages;  and 

(3)  Available  by  contacting  our 
Customer  Service  Center  at  1200  K 
Street.  NW.  Washington.  DC.  20005- 
4026;  telephone  1-800-400-7242  (for 
participants),  or  1-800-736-2444  (for 
practitioners).  (TTY/TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  coimected 
to  the  appropriate  number.) 

§  4000.4    Where  do  I  file  my  submission? 

To  find  out  where  to  send  your 
submission,  visit  our  Web  site  at  http:/ 
/www. pbgc.gov,  see  the  instructions  to 


our  forms,  or  call  our  Customer  Service 
Center  (1-800-400-7242  for 
participants,  or  1-800-736-2444  for 
practitioners;  TTY/TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  the  appropriate  number.)  Because  we 
have  different  addresses  for  different 
types  of  filings,  you  should  make  sure 
to  use  the  appropriate  address  for  your 
type  of  filing.  For  example,  some  filings 
(such  as  premium  payments)  must  be 
sent  to  a  specified  bank,  while  other 
filings  (such  as  the  Standard 
Termination  Notice  (Form  500))  must  be 
sent  to  the  appropriate  department  at 
our  offices  in  Washington,  DC. 

§  4000.5    Does  the  PBGC  have  discretion  to 
waive  these  filing  requirements? 

We  retain  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time, 
if  warranted  by  the  facts  and 
circumstances. 

Subpart  B — Issuance  Rules 

§4000.1 1    What  are  these  Issuance  rules 
about? 

Where  a  particular  regulation  calls  for 
their  application,  the  rules  in  this 
subpart  B  of  part  4000  tell  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us  [e.g.,  a  participant 
or  beneficiary).  They  do  not  cover 
payments  to  third  parties.  In  some  cases, 
the  PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  found 
somewhere  other  than  in  the  PBGC's 
own  regulations  (e.g.,  requirements 
under  the  Internal  Revenue  Code  (Title 
26  of  the  United  States  Code)).  If  so.  you 
must  comply  with  any  applicable 
issuance  rules  under  those  other 
requirements.  (Subpart  A  tells  you  what 
filing  methods  you  may  use  for  filings 
with  us.  Subpart  C  tells  you  how  we 
determine  youi  filing  or  issuance  date. 
Subpart  D  tells  you  how  to  compute 
various  periods  of  time.  Subpart  E  tells 
you  how  to  maintain  required  records  in 
electronic  form.) 

§4000.12    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  §4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
foUovdng  definitions: 

Filing  means  any  notice,  information, 
or  payment  that  you  submit  to  us  under 
our  regulations. 

Issuance  means  any  notice  or  other 
information  you  provide  to  any  person 
other  than  us  under  our  regulations. 

IVe  means  the  PBGC. 

You  means  the  person  providing  the 
issuance  to  a  third  party. 


§  4000.1 3    What  methods  of  issuance  may 
I  use? 

(a)  In  general.  You  may  use  any 
method  of  issuance,  provided  you  use 
measiu^s  reasonably  calculated  to 
ensure  actual  receipt  of  the  material  by 
the  intended  recipient.  Posting  is  not  a 
permissible  rnethod  of  issuance  under 
the  rules  of  this  part. 

(b)  Electronic  safe-harbor  method. 
Section  4000.14  provides  a  safe-harbor 
method  for  meeting  the  requirements  of 
paragraph  (a)  of  this  section  when 
providing  an  issuance  using  electronic 
media. 

§4000.14    What  is  the  safe  harbor  method 
for  providing  an  issuance  by  electronic 
media? 

(a)  In  general.  Except  as  otherwise 
provided  by  applicable  law,  rule  or 
regulation,  you  satisfy  the  requirements 
of  §  4000.13  if  you  follow  the  methods 
described  at  paragraph  (b)  of  this  section 
when  providing  an  issuance  by 
electronic  media  to  any  person 
described  in  paragraph  (c)  or  (d)  of  this 
section. 

(b)  Issuance  requirements.  (1)  You 
must  take  appropriate  and  necessary 
measures  reasonably  calculated  to 
ensure  that  the  system  for  furnishing 
documents — 

(i)  Results  in  actual  receipt  of 
transmitted  information  (e.g.,  using 
retimi-receipt  or  notice  of  undelivered 
electronic  mail  features,  conducting 
periodic  reviews  or  surveys  to  confirm 
receipt  of  the  transmitted  information); 
and 

(ii)  Protects  confidential  information' 
relating  to  the  intended  recipient  (e.g., 
incorporating  into  the  system  measures 
designed  to  preclude  imauthorized 
receipt  of  or  access  to  such  information 
by  anyone  other  than  the  intended 
recipient); 

(2)  You  prepare  and  furnish 
electronically  delivered  documents  in  a 
manner  that  is  consistent  with  the  style, 
format  and  content  requirements 
applicable  to  the  particular  document; 

(3)  You  provide  each  intended         ~ 
recipient  with  a  notice,  in  electronic  or 
non-electronic  form,  at  the  time  a 
document  is  furnished  electronically, 
that  apprises  the  intended  recipient  of — 

(i)  The  significance  of  the  document 
when  it  is  not  otherwise  reasonably 
evident  as  transmitted  (e.g.,  "The 
attached  participant  notice  contains 
information  on  the  funding  level  of  your 
defined  benefit  pension  plan  and  the 
benefits  guaranteed  by  the  Pension 
Benefit  Guaranty  Corporation.");  and 

(ii)  The  intended  recipient's  right  to 
request  and  obtain  a  paper  version  of 
such  document;  and 
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(4)  You  give  the  intended  recipient, 
upon  request,  a  paper  version  of  the 
electronically  furnished  documents. 

(c)  Employees  with  electronic  access. 
This  section  applies  to  a  participant 
who — 

(1)  Has  the  ability  to  effectively  access 
the  document  furnished  in  electronic 
form  at  any  location  where  the 
participant  is  reasonably  expected  to 
perform  duties  as  an  employee;  and 

(2)  With  respect  to  whom  access  to 
the  employer's  electronic  information 
system  is  an  integral  part  of  those 
duties. 

(d)  Any  person.  This  section  applies 
to  any  person  who^ 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  has  affirmatively 
consented,  in  electronic  or  non- 
electronic form,  to  receiving  documents 
through  electronic  media  and  has  not 
withdrawn  such  consent; 

(2)  In  the  case  of  documents  to  be 
furnished  through  the  Internet  or  other 
electronic  communication  network,  has 
affirmatively  consented  or  confirmed 
consent  electronically,  in  a  manner  that 
reasonably  demonstrates  the  person's 
ability  to  access  information  in  the 
electronic  form  that  will  be  used  to 
provide  the  information  that  is  the 
subject  of  the  consent,  and  has  provided 
an  address  for  the  receipt  of 
electronically  furnished  documents; 

(3)  Prior  to  consenting,  is  provided,  in 
electronic  or  non-electronic  form,  a 
clear  and  conspicuous  statement 
indicating: 

(i)  The  types  of  documents  to  which 
the  consent  would  apply; 

(ii)  That  consent  can  be  withdrawn  at 
any  time  without  charge; 

(iii)  The  procedures  for  withdrawing 
consent  and  for  updating  the 
participant's,  beneficiary's  or  other 
person's  address  for  receipt  of 
electronically  furnished  documents  or 
other  information; 

(iv)  The  right  to  request  and  obtain  a 
paper  version  of  an  electronically 
furnished  document,  including  whether 
the  paper  version  will  be  provided  free 
of  charge; 

(v)  Any  hardware  and  software 
requirements  for  accessing  and  retaining 
the  documents;  and 

(4)  Following  consent,  if  a  change  in 
hardware  or  software  requirements 
needed  to  access  or  retain  electronic 
documents  creates  a  material  risk  that 
the  person  will  be  unable  to  access  or 
retain  electronically  furnished 
documents, 

(i)  Is  provided  with  a  statement  of  the 
revised  hardware  or  software 
requirements  for  access  to  and  retention 
of  electronically  furnished  documents; 


(ii)  Is  given  the  right  to  withdraw 
consent  without  charge  and  without  the 
imposition  of  any  condition  or 
consequence  that  was  not  disclosed  at 
the  time  of  the  initial  consent;  and 

(iii)  Again  consents,  in  accordance 
with  the  requirements  of  paragraph 
(d)(1)  or  paragraph  (d)(2)  of  this  section, 
as  applicable,  to  the  receipt  of 
documents  through  electronic  media. 

f  4000.1 5    Doe*  the  PBGC  have  discretion 
to  waive  these  issuance  requirements? 

.We  retain  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time, 
if  warranted  by  the  facts  and 
circumstances. 

Subpart  C— Determining  Rling  and 
Isauance  Dates 

i  4000.21    What  are  these  rules  for 
detirmining  the  filing  or  issuance  date 
•bout? 

Where  the  particular  regulation  calls 
for  their  application,  the  rules  in  this 
subpart  C  of  part  4000  tell  you  how  we 
will  determine  the  date  you  send  us  a 
filing  and  the  date  you  provide  an 
issuance  to  someone  other  than  us  (such 
as  a  participant).  These  rules  do  not 
cover  payments  to  third  parties.  In 
addition,  they  do  not  cover  filings  with 
us  that  are  not  made  under  our 
regulations,  such  as  procurement  filings, 
litigation  filings,  and  applications  for 
employment  with  us.  In  some  cases,  the 
PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  foimd 
somewhere  other  than  in  the  PBGC's 
own  regulations  (e.g.,  requirements 
under  die  Internal  Revenue  Code  (Title 
26  of  the  United  States  Code)),  to 
meeting  those  requirements,  you  should 
follow  any  applicable  rules  under  those 
requirements  for  determining  the  filing 
and  issuance  date.  (Subpart  A  tells  you 
what  filing  methods  you  may  use  for 
filings  with  us.  Subpart  B  tells  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us.  Subpart  D  tells 
you  how  to  compute  various  periods  of 
time.  Subpart  E  tells  you  how  to 
maintain  required  records  in  electronic 
form.) 

§4000.22    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  §4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Business  day  means  a  day  other  than 
a  Saturday,  Sunday,  or  Federal  holiday. 

We  means  the  PBGC. 

You  means  the  person  filing  with  us 
or  the  person  providing  the  issuance  to 
a  third  party. 


§4000^    Wtten  is  my  submission  or 
issuance  treated  ss  filed  or  issued? 

(a)  Filed  or  issued  when  sent. 
Generally,  we  treat  your  submission  as 
filed,  or  your  issuance  as  provided,  on 
the  date  you  send  it,  if  you  meet  certain 
requirements.  The  requirements  depend 
upon  the  method  you  use  to  send  your 
submission  or  issuance  (see  §§  4000.24 
through  4000.29).  (Certain  filings  are 
always  treated  as  filed  when  received, 
as  explained  in  paragraph  (b)(2)  of  this 

section.) 

(b)  Fj7ed  or  issued  when  received.  (1) 
In  general.  If  you  do  not  meet  the 
requirements  for  your  submission  or 
issuance  to  be  treated  as  filed  or  issued 
when  sent  (see  §§  4000.24  through 
4000.32),  we  treat  it  as  filed  or  issued  on 
the  date  received  in  a  permitted  format 
at  the  proper  address. 

(2)  Certain  filings  always  treated  as 
filed  when  received.  We  treat  the 
following  submissions  as  filed  on  the 
date  we  receive  your  submission,  no 
matter  what  method  you  use: 

(i)  Applications  for  benefits.  An 
application  for  benefits  or  related 
submission  (unless  the  instructions  for 
the  applicable  forms  provide  for  an 
earlier  date); 

(ii)  Advance  notices  of  reportable 
events.  Information  required  under 
subpart  C  of  part  4043  of  this  chapter, 
dealing  with  advance  notice  of 
reportable  events; 

(iii)  Forai  200  filings.  Information 
required  under  subpart  D  of  part  4043 
of  this  chapter,  dealing  with  notice  of 
certain  missed  minimum  funding 
contributions;  and 

(iv)  Requests  for  approval  of 
multiemployer  plan  amendments.  A 
request  for  approval  of  an  amendment 
filed  with  the  PBGC  pursuant  to  part 
4220  of  this  chapter. 

(3)  Determining  our  receipt  date  for 
your  filing.  If  we  receive  your 
submission  at  the  correct  address  by  5 
p.m.  (our  time)  on  a  business  day,  we 
treat  it  as  received  on  that  date.  If  we 
receive  your  submission  at  the  correct 
address  after  5  p.m.  on  a  business  day, 
or  anytime  on  a  weekend  or  Federal 
holiday,  we  treat  it  as  received  on  the 
next  business  day.  For  example,  if  you 
send  yoiu:  fax  or  e-mail  of  a  Form  200 
filing  to  us  in  Washington,  DC,  on 
Friday,  March  15,  from  California  at  3 
p.m.  (Pacific  standard  time),  and  we 
receive  it  immediately  at  6  p.m.  (our 
time),  we  treat  it  as  received  on 
Monday,  March  18. 

§4000.24    What  if  I  mail  my  submission  or 
issuance  using  the  U.S.  Postal  Service? 

(a)  In  general.  Your  filing  or  issuance 
date  is  the  date  you  mail  your 
submission  or  issuance  using  the  U.S. 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14,  2003 /Proposed  Rules 


7461 


Postal  Service  if  you  meet  the 
requirements  of  paragraph  (b)  of  this 
section,  and  you  mail  it  by  the  last 
scheduled  collection  of  the  day.  If  you 
mail  it  later  than  that,  or  if  there  is  no 
scheduled  collection  that  day,  your 
filing  or  issuance  date  is  the  date  of  the 
next  scheduled  collection.  If  you  do  not 
meet  the  requirements  of  paragraph  (b), 
yova  filing  or  issuance  date  is  the  date 
of  receipt  at  the  proper  address. 

(b)  Requirements  for  "send  date." 
Your  submission  or  issuance  must  meet 
the  applicable  postal  requirements,  be 
properly  addressed,  and  you  must  use 
First-Class  Mail  (or  a  U.S.  Posted  Service 
mail  class  that  is  at  least  the  equivalent 
of  First-Class  Mail,  such  as  Priority  Mail 
or  Express  Mail).  However,  if  you  are 
filing  an  advance  notice  of  reportable 
event  or  a  Form  200  (notice  of  certain 
missed  contributions),  see  §  4000.23(b); 
these  filings  are  always  treated  as  filed 
when  received. 

(c)  Presumptions.  We  make  the 
following  presumptions — 

(1)  U.S.  Postal  Service  postmark.  If 
you  meet  the  requirements  of  paragraph 
(b)  of  this  section  and  your  submission 
or  issuance  has  a  legible  U.S.  Postal 
Service  postmark,  we  presume  that  the 
postmark  date  is  the  filing  or  issuance 
date.  However,  you  may  prove  an  earlier 
date  under  paragraph  (a)  of  this  section. 

(2)  Private  meter  postmark.  If  you 
meet  the  requirements  of  paragraph  (b) 
of  this  section  and  your  submission  or 
issuance  has  a  legible  postmark  made  by 
a  private  postage  meter  (but  no  legible 
U.S.  Postal  Service  postmark)  and 
arrives  at  the  proper  address  by  the  time 
reasonably  expected,  we  presume  that 
the  metered  postmark  date  is  your  filing 
or  issuance  date.  However,  you  may 
prove  an  earlier  date  under  paragraph 

(a)  of  this  section. 

(d)  Examples.  (1)  You  mail  your 
issuance  using  the  U.S.  Postal  Service 
and  meet  the  requirements  of  paragraph 

(b)  of  this  section.  You  deposit  yotu* 
issuance  in  a  mailbox  at  4  p.m.  on 
Friday,  March  15  and  the  next 
scheduled  collection  at  that  n^ailbox  is 
5  p.m.  that  day.  Your  issuance  date  is 
March  15.  If  on  the  other  hand  you 
deposit  it  at  6  p.m.  and  the  next 
collection  at  that  mailbox  is  not  until 
Monday,  March  18,  your  issuance  date 
is  March  18. 

(2)  You  mail  your  submission  using 
the  U.S.  Postal  Service  and  meet  the 
requirements  of  paragraph  (b)  of  this 
section.  You  deposit  your  submission  in 
the  mailbox  at  4  p.m.  on  Friday,  March 
15,  and  the  next  scheduled  collection  at 
that  mailbox  is  5  p.m.  that  day.  If  your 
submission  does  not  show  a  March  15 
postmark,  then  you  may  prove  to  us  that 


you  mailed  your  submission  by  the  last 
scheduled  collection  on  March  15. 

§4000.25    What  if  I  use  the  postal  service 
of  a  foreign  country? 

If  you  send  yoiu-  submission  or 
issuance  using  the  postal  service  of  a 
foreign  country,  your  filing  or  issuance 
date  is  the  date  of  receipt  at  the  proper 
address. 

§  4000.26    What  if  I  use  a  commercial 
deihrery  service? 

(a)  In  general.  Your  filing  or  issuance 
date  is  the  date  you  deposit  your 
submission  or  issuance  vdth  the 
commercial  delivery  service  if  you  meet 
the  requirements  of  paragraph  (b)  of  this 
section,  and  you  deposit  it  by  the  last 
scheduled  collection  of  the  day  for  the 
type  of  delivery  you  use  (such  as  two- 
day  delivery  or  overnight  delivery).  If 
you  deposit  it  later  than  that,  or  if  there 
is  no  scheduled  collection  that  day, 
your  filing  or  issuance  date  is  the  date 
of  the  next  scheduled  collection.  If  you 
do  not  meet  the  requirements  of 
paragraph  (b),  your  filing  or  issuance 
date  is  the  date  of  receipt  at  the  proper 
address.  Mowever,  if  you  are  filing  an 
advance  notice  of  reportable  event  or  a 
Form  200  (notice  of  certain  missed 
contributions),  see  §  4000.23(b);  these 
filings  are  always  treated  as  filed  when 
received. 

(b)  Requirements  for  "send  date. " 
Your  submission  or  issuance  must  meet 
the  applicable  requirements  of  the 
conunercial  delivery  service,  be 
properly  addressed,  and — 

(1)  Delivery  within  two  days.  It  must 
be  reasonable  to  expect  your  submission 
or  issuance  will  arrive  at  the  proper 
address  by  5  p.m.  on  the  second 
business  day  after  the  next  scheduled 
collection;  or 

(2)  Designated  delivery  service.  You 
must  use  a  "designated  delivery 
service"  imder  section  7502(f)  of  the 
totemal  Revenue  Code  (Title  26  of  the 
United  States  Code).  Our  Web  site, 
http://www.pbgc.gov,  lists  those 
designated  dehvery  services.  You 
should  make  sure  that  both  the  provider 
and  the  particular  type  of  deUvery  (such 
as  two-day  delivery)  are  designated. 

(c)  Example.  You  send  your 
submission  by  commercial  delivery 
service  using  two-day  delivery,  to 
addition,  you  meet  the  requirements  of 
paragraph  (b).  Suppose  the  deadlme  for 
two-day  delivery  at  the  place  you  make 
your  deposit  is  8  p.m.  on  Friday,  March 
15.  If  you  deposit  your  submission  by 
the  deadline,  your  filing  date  is  March 
15.  If,  instead,  you  deposit  it  after  the  8 
p.m.  deadlme  and  the  next  collection  at 
that  site  for  two-day  delivery  is  on 


Monday,  March  18,  your  filing  date  is 
March  18. 

§4000.27    What  if  I  hand  deliver  my 
submission  or  issuance? 

Yoiu  filing  or  issuance  date  is  the  date 
of  receipt  of  your  hand-dehvered 
submission  or  issuance  at  the  proper 
address.  A  hand-delivered  issuance 
need  not  be  delivered  while  the 
intended  recipient  is  physically  present. 
'T^or  example,  unless  you  have  reason  to 
believe  that  the  intended  recipient  will 
not  receive  the  notice  within  a 
reasonable  amoimt  of  time,  a  notice  is 
deemed  to  be  received  when  you  place  . 
it  in  the  intended  recipient's  office 
mailbox.  Our  Web  site,  http:// 
www.pbgc.gov,  and  the  instructions  to 
our  forms,  identify  the  proper  addresses 
for  filings  with  us. 

§4000.28    What  if  I  send  a  computer  disk? 

(a)  In  general.  We  determine  your 
filmg  or  issuance  date  for  a  computer 
disk  as  if  you  had  sent  a  paper  version 
of  yoiu"  submission  or  issuances  if  you 
meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(1)  Filings.  For  computer-disk  filings, 
we  may  treat  your  submission  as  mvalid 
if  you  fail  to  meet  the  requirements  of 
paragraph  (b)(l]  or  (b)(3]  of  this  section. 

(2)  Issuances.  For  computer-disk 
issuances,  we  may  treat  your  issuance  as 
invalid  if — 

(i)  You  fail  to  meet  the  requirements 
("using  measures  reasonably  calcidated 
to  ensure  actual  receipt")  of 
§  4000.13(a),  or 

(ii)  You  fail  to  meet  the  contact 
mformation  requirements  of  paragraph 
(b)(3)  of  this  section. 

(b)  Requirements.  To  get  the  filing 
date  imder  paragraph  (a)  of  this  section, 
you  must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (b)(3)  To  get  the 
issuance  date  under  paragraph  (a),  you 
must  meet  the  requirements  of 
paragraphs  (b)(2)  and  (b)(3). 

(1)  Technical  requirements  for  filings. 
For  filings,  your  electronic  disk  must 
comply  with  any  technical  requirements 
for  that  type  of  submission  (our  Web 
site,  http://www.pbgc.gov,  identifies  the 
technical  requirements  for  each  type  of 
filing). 

(2)  Technical  requirements  for 
issuances.  For  issuances,  you  must  meet 
the  safe-harbor  requirements  of 
§4000.14. 

(3)  Identify  contact  person.  For  filings 
and  issuances,  you  must  include,  m  a 
paper  cover  letter  or  on  the  disk's  label, 
the  name  and  telephone  number  of  the 
person  to  contact  if  we  or  the  mtended 
recipient  is  imable  to  read  the  disk. 


7462 


Federal  Register /  Vol.  68,  No.  31 /Friday.  February  14.  2003  / Proposed  Rules 


Federal  Register / Vol.  68,  No.  31 /Friday,  February  14,  2003 / Proposed  Rules 


7463 


§  4000.29    What  if  I  use  •lectronlc  delivery? 

(a)  In  general.  Your  filing  or  issuance 
date  is  the  date  you  electronically 
transmit  your  submission  or  issuance  to 
the  proper  address  if  you  meet  the 
requirements  of  paragraph  (b)  of  this 
section.  Note  that  we  always  treat  an 
advance  notice  of  reportable  event  and 
a  Form  200  (notice  of  certain  missed 
contributions)  as  filed  when  received. 

(1)  Filings.  For  electronic  filings,  if 
you  fail  to  meet  the  requirements  of 
paragraph  (b)(1)  or  (b)(3)  of  thi>  section, 
we  may  treat  your  submission  as 
invalid. 

(2)  Issuances.  For  electronic 
issuances,  we  may  treat  your  issuance  as 
invalid  if — 

(i)  You  fail  to  meet  the  requirements 
("using  measures  reasonably  calculated 
to  ensure  actual  receipt")  of 
§  4000.13(a),  or 

(ii)  You  fail  to  meet  the  contact 
information  requirements  of  paragraph 
(b)(3)  of  this  section. 

(b)  Requirements.  To  get  the  filing 
date  under  paragraph  (a),  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
and  (b)(3).  To  get  the  issuance  date 
under  paragraph  (a),  you  must  meet  the 
requirement  of  paragraphs  (b)(2)  and 

(bK3).  ,     ,... 

(1)  Technical  requirements  for  filings. 

For  filings,  your  electronic  submission 
must  comply  with  any  technical 
requirements  for  that  type  of  submission 
(our  Web  site,  http://www.pbgc.gov, 
identifies  the  technical  requirements  for 
each  type  of  filing). 

(2)  Technical  requirements  for 
issuances.  For  issuances,  you  must  meet 
the  safe-harbor  requirements  of 
§4000.14. 

(3)  Identify  contact  person.  For  an  e- 
mail  submission  or  issuance  with  an 
attachment,  you  must  include,  in  the 
body  of  your  e-mail,  the  name  and 
telephone  number  of  the  person  to 
contact  if  we  or  the  intended  recipient 
needs  you  to  resubmit  your  filing  or 
issuance. 

(c)  Failure  to  meet  address 
requirement.  If  you  send  your  electronic 
submission  or  issuance  to  the  wrong 
address  (but  you  meet  the  requirements 
of  paragraph  (b)  of  this  section),  your 
filing  or  issuance  date  is  the  date  of 
receipt  at  the  proper  address. 

§4000.30    What  if  i  need  to  resend  my  filing 
or  issuance  for  technical  reasons? 

(a)  Request  to  resubmit.  (1)  Filing.  We 
may  ask  you  to  resubmit  all  or  a  portion 
of  your  filing  for  technical  reasons  (for 
example,  because  we  are  unable  to  open 
an  attachment  to  your  e-mail).  In  that 
case,  your  submission  (or  portion)  is 
invalid.  However,  if  you  comply  with 
the  request  or  otherwise  resolve  the 


problem  (e.g.,  by  providing  advice  that 
allows  us  to  open  the  attachment  to 
your  e-mail)  by  the  date  we  specify, 
your  filing  date  for  the  submission  (or 
portion)  that  we  asked  you  to  resubmit 
is  the  date  you  filed  your  original 
submission.  If  you  comply  with  our 
request  late,  your  submission  (or 
portion)  will  be  treated  as  filed  on  the 
date  of  yoxu-  resubmission. 

(2)  Issuance.  The  intended  recipient 
may,  for  good  reason  (of  a  technical 
nature),  ask  you  to  resend  all  or  a 
portion  of  your  issuance  (for  example, 
because  of  a  technical  problem  in 
opening  an  attachment  to  your  e-mail). 
In  that  case,  your  issuance  (or  portion) 
is  invalid.  However,  if  you  comply  with 
the  request  or  otherwise  resolve  the 
problem  (e.g.,  by  providing  advice  that 
the  recipient  uses  to  open  the 
attachment  to  your  e-mail),  within  a 
reasonable  time,  your  issuance  date  for 
the  issuance  (or  portion)  that  the 
intended  recipient  asked  you  to  resend 
is  the  date  you  provided  your  original 
issuance.  If  you  comply  with  the  request 
late,  your  issuance  (or  portion)  will  be 
treated  as  provided  on  the  date  of  your 
reissuance. 

fb)  Reason  to  believe  submission  or 
issuance  not  received  or  defective.  If 
you  have  reason  to  believe  that  we  have 
not  received  your  submission  (or  have 
received  it  in  a  form  that  is  not  useable), 
or  that  the  intended  recipient  has  not 
received  your  issuance  (or  has  received 
it  in  a  form  that  is  not  useable),  ypu 
must  promptly  resend  your  submission 
or  issuance  to  get  your  original  filing  or 
issuance  date.  However,  we  may  require 
evidence  to  support  your  original  filing 
or  issuance  date.  If  you  are  not  prompt, 
or  you  do  not  provide  us  with  any 
evidence  we  may  require  to  support 
your  original  filing  or  issuance  date, 
yoiu-  filing  or  issuance  date  is  the  filing 
or  issuance  date  of  your  resubmission  or 
reissuance. 

§  4000.31     Is  my  issuance  untimely  If  I  miss 
a  few  participants  or  beneficiaries? 

The  PBGC  will  not  treat  your  issuance 
as  untimely  based  on  your  failure  to 
provide  the  issuance  to  a  participant  or 
beneficiary  in  a  timely  manner  if — 

(a)  The  failure  resulted  from 
administrative  error; 

(b)  The  failure  involved  only  a  de 
minimis  percentage  of  intended 
recipients;  and 

(c)  You  resend  the  issuance  to  the 
intended  recipient  promptly  after 
discovering  the  error. 

§  4000.32    Does  the  PBGC  have  discretion 
to  waive  any  requirements  under  this  part? 
We  retain  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time. 


if  warranted  by  the  facts  and 
circumstances. 

Subpart  D — Computation  of  Time 

§  4000.41    What  are  these  computation-of- 
time  rules  about? 

The  rules  in  this  subpart  D  of  part 
4000  tell  you  how  to  compute  time 
periods  under  our  regulations  (e.g.,  for 
filings  with  us  and  issuances  to  third 
parties)  where  the  particular  regulation 
calls  for  their  application.  (There  are 
specific  exceptions  or  modifications  to 
these  rules  in  §  4007.6  of  this  chapter 
(premium  payments),  §4050.6(d)(3)  of 
this  chapter  (payment  of  designated 
benefits  for  missing  participants),  and 
§4062.10  of  this  chapter  (employer 
liability  payments).  In  some  cases,  the 
PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  found 
somewhere  other  than  in  the  PBGC's 
own  regulations  (e.g.,  requirements 
imder  the  Internal  Revenue  Code  (Title 
26  of  the  United  States  Code)).  In 
meeting  those  requirements,  you  should 
follow  any  applicable  computation-of- 
time  rules  under  those  other 
requirements.  (Subpart  A  tells  you  what 
filing  methods  you  may  use  for  filings 
with  us.  Subpart  B  tells  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us.  Subpart  C  tells 
you  how  we  determine  your  filing  or 
issuance  date.  Subpart  E  tells  you  how 
to  maintain  required  records  in 
electronic  form.) 

§  4000.42    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  §  4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Business  day  means  a  day  other  than 
a  Saturday,  Sunday,  or  Federal  holiday. 

We  means  the  PBGC. 

You  means  the  person  responsible, 
under  our  regulations,  for  the  filing  or 
issuance  to  which  these  rules  apply. 

§  4000.43    How  do  I  compute  a  time 
period? 

(a)  In  general.  If  you  are  computing  a 
time  period  to  which  this  part  applies, 
whether  you  are  counting  forwards  or 
backwards,  the  day  after  (or  before)  the 
act.  event,  or  default  that  begins  the 
period  is  day  one.  the  next  day  is  day 
two.  and  so  on.  Count  all  days, 
including  weekends  and  Federal 
holidays.  However,  if  the  last  day  you 
count  is  a  weekend  or  Federal  holiday, 
extend  or  shorten  the  period  (whichever 
benefits  you  in  complying  with  the  time 
requirement)  to  the  next  regular 
business  day.  The  examples  in 


paragraph  (d)  of  this  section  illustrate 
these  rules. 

(b)  When  date  is  designated.  In  some 
cases,  our  regulations  designate  a 
specific  day  as  the  end  of  a  time  period, 
such  as  "the  last  day"  of  a  plan  year  or 
"the  fifteenth  day"  of  a  calendar  month. 
In  these  cases,  you  simply  use  the 
designated  day,  together  with  the 
weekend  and  holiday ^rule  of  paragraph 
(a)  of  this  section. 

(c)  When  counting  months.  If  a  time 
period  is  measured  in  months,  first 
identify  the  date  (day,  month,  and  year) 
of  the  act,  event,  or  default  that  begins 
the  period.  The  corresponding  day  of 
the  following  (or  preceding)  month  is 
one  month  later  (or  earlier),  and  so  on. 
For  example,  two  months  after  July  15 
is  September  15.  If  the  period  ends  on 

a  weekend  or  Federal  holiday,  follow 
the  weekend  and  holiday  rule  of 
paragraph  (a)  of  this  section.  There  are 
two  special  rules  for  determining  what 
the  corresponding  day  is  when  you  start 
coimting  on  a  day  that  is  at  or  near  the 
end  of  a  calendar  month: 

(1)  Special  "last-day"  rule.  If  you  start 
counting  on  the  last  day  of  a  calendar 
month,  the  corresponding  day  of  any 
calendar  month  is  the  last  day  of  that 
calendar  month.  For  example,  a  three- 
month  period  measured  fi"om  November 
30  ends  (if  coiuiting  forward)  on  the  last 
day  of  February  (the  28th  or  29th)  or  (if 
coimting  backward)  on  the  last  day  of 
August  (the  31st). 

(2)  Special  February  rule.  If  you  start 
counting  on  the  29th  or  30th  of  a 
calendar  month,  the  corresponding  day 
of  February  is  the  last  day  of  February. 
For  example,  a  one-month  period 
measured  from  January  29  ends  on  the 
last  day  of  February  (the  28th  or  29th). 

(d)  Examples.  [1]  Counting 
backwards.  Suppose  you  are  required  to 
file  an  advance  notice  of  reportable 
event  for  a  transaction  that  is  effective 
December  31.  Under  our  regulations,  the 
notice  is  due  at  least  30  days  before  the 
effective  date  of  the  event.  To  determine 
your  deadline,  count  December  30  as 
day  1,  December  29  as  day  2,  December 
28  as  day  3,  and  so  on.  Therefore, 
December  1  is  day  30.  Assuming  that 
day  is  not  a  weekend  or  holiday,  yoiu- 
notice  is  timely  if  you  file  it  on  or  before 
December  1. 

(2)  Weekend  or  holiday  rule.  Stippose 
you  are  filing  a  notice  of  intent  to 
terminate.  The  notice  must  be  issued  at 
least  60  days  and  no  more  than  90  days 
before  the  proposed  termination  date. 
Suppose  the  60th  day  before  the 
proposed  termination  date  is  a  Saturday. 
Your  notice  is  timely  if  you  issue  it  on 
the  following  Monday  even  though  that 
is  only  58  days  before  the  proposed 
termination  date.  Similarly,  if  the  90th 


day  before  the  proposed  termination 
date  is  Wednesday,  July  4  (a  Federal 
holiday),  your  notice  is  timely  if  you 
issue  it  on  Tuesday,  July  3,  even  though 
that  is  91  days  before  the  proposed 
termination  date. 

(3)  Counting  months.  Suppose  you  are 
required  to  issue  a  Participant  Notice 
two  months  after  December  31.  The 
deadline  for  the  Participant  Notice  is  the 
last  day  of  February  (the  28th  or  29th). 
If  the  last  day  of  February  is  a  weekend 
or  Federal  holiday,  yoiu-  deadline  is 
extended  until  the  next  day  that  is  not 
a  weekend  or  Federal  holiday. 

Subpart  E — Electronic  Means  of 
Record  Retention 

§  4000.51    What  are  these  record  retention 
rules  about? 

The  rules  in  this  subpart  E  of  part 
4000  tell  you  what  methods  you  may 
use  to  meet  any  record  retention 
requirement  under  our  regulations  if 
you  choose  to  use  electronic  means.  The 
rules  for  who  must  retain  the  records, 
how  long  the  records  must  be 
maintained,  and  how  rQiE;ords  must  be 
made  available  to  us  are  contained  in 
the  specific  part  where  the  record 
retention  requirement  is  found.,  (Subpart 
A  tells  you  what  filing  methods  you' 
may  use  for  filings  with  us  and  how  we 
determine  your  filing  date.  Subpart  B 
tells  you  what  methods  you  may  use  to 
issue  a  notice  or  otherwise  provide 
information  to  any  person  other  than  us. 
Subpart  C  tells  you  how  we  determine 
your  filing  or  issuance  date.  Subpart  D 
tells  you  how  to  compute  various 
periods  of  time.) 

§  4000.52    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  §4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

We  means  the  PBGC. 

You  means  the  person  subject  to  the 
record  retention  requirement. 

§  4000.53    RAay  I  use  electronic  media  to 
satisfy  PBGC's  record  retention 
requirements? 

General  requirements.  You  may  use 
electronic  media  to  satisfy  the  record 
maintenance  and  retention  requirements 
of  this  chapter  if: 

(a)  The  electronic  recordkeeping 
system  has  reasonable  controls  to  ensure 
the  integrity,  accuracy,  authenticity  and 
reliability  of  the  records  kept  in 
electronic  form; 

(b)  The  electronic  records  are 
maintained  in  reasonable  order  and  in  a 
safe  and  accessible  place,  and  in  such 
manner  as  they  may  be  readily 
inspected  or  examined  (for  example,  the 


recordkeeping  system  should  be  qapable 
of  indexing,  retaining,  preserving, 
retrieving  and  reproducing  the 
electronic  records); 

(c)  The  electronic  records  are  readily 
convertible  into  legible  and  readable 
paper  copy  as  may  be  needed  to  satisfy 
reporting  and  disclosure  requirements 
or  any  other  obligation  under  section 
302(fK4),  section  307(e),  or  Title  IV  of 
ERISA; 

(d)  The  electronic  recordkeeping 
system  is  not  subject,  in  whole  or  in 
part,  to  any  agreement  or  restriction  that 
would,  directly  or  indirectly, 
compromise  or  limit  a  person's  ability  to 
comply  with  any  reporting  and 
disclosure  requirement  or  any  other 
obligation  under  section  302(f)(4), 
section  307(e),  or  Title  IV  of  ERISA; 

(e)  Adequate  records  management 
practices  are  established  and 
implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
maintained  or  retained  records, 
providing  a  secure  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observing  a  quality  assurance  program 
evidenced  by  regular  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained  - 
records;  and  ref&ining  paper  copies  of  . 
records  that  cannot  be  clearly, 
accurately  or  completely  transferred  to 
an  electronic  recordkeeping  system); 
and 

(f)  All  electronic  records  exhibit  a 
high  degree  of  legibility  and  readability 
when  displayed  on  a  video  display 
terminal  or  other  method  of  electronic 
transmission  and  when  reproduced  in 
paper  form.  The  term  "legibility"  means 
the  observer  must  be  able  to  identify  all ' 
letters  and  numerals  positively  and 
quickly  to  the  exclusion  of  all  other 
letters  or  numerals.  The  term 
"readability"  means  that  the  observer 
must  be  able  to  recognize  a  group  of 
letters  or  numerals  as  words  or  complete 
numbers. 

§  4000.54    May  I  dispose  of  original  paper 
records  if  I  keep  electronic  copies? 

You  may  dispose  of  original  paper 
records  any  time  after  they  are 
transferred  to  an  electronic 
recordkeeping  system  that  complies 
with  the  requirements  of  this  subpart, 
except  such  original  records  may  not  be 
discarded  if  the  electronic  record  would 
not  constitute  a  duplicate  or  substitute 
record  under  the  terms  of  the  plan  and 
applicable  federal  or  state  law. 
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PART  4003— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

3.  The  authority  citation  for  part  4003 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 

4.  Revise  §4003.9  to  read  as  follows: 

1 4003.9    Method  and  data  of  filing. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

<b)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

5.  Revise  §4003.10  to  read  as  follows: 

§  4003. 1 0    Computation  of  tima. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part. 

14003.33    [Amandad] 

6.  Amend  §4003.33  to  add  the 
sentence  "See  §4000.4  of  this  chapter 
for  information  on  where  to  file."  to  the 
end  of  the  paragraph. 

§4003.53    [Amandad] 

7.  Amend  §4003.53  toadd  the 
sentence  "See  §  4000.4  of  this  chapter 
for  information  on  where  to  file."  to  the 
end  of  the  paragraph. 

PART  4007— PAYMENT  OF  PREMIUMS 

8.  The  authority  citation  for  part  4007 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1303(a). 
1306.  1307. 

9.  Revise  §4007.3  to  read  as  follows: 

§  4007.3    Filing  requiramants;  mattiod  of 
filing. 

(a)  Filing  requirements.  The 
estimation,  declaration,  reconciliation 
and  payment  of  premiums  shall  be 
made  using  the  forms  prescribed  by  and 
in  accordance  with  the  instructions  in 
the  PBGC  annual  Premium  Payment 
Package.  The  plan  administrator  of  each 
covered  plan  must  file  the  prescribed 
form  or  forms,  and  any  premium 
payments  due,  no  later  than  the 
applicable  due  date  specified  in 
§4007.11. 

(b)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

10.  Revise  §4007.5  to  read  as  follows: 


§4007.5    Date  Of  filing. 

The  PBGC  applies  the  rules  in  subpart 
C  of  part  4000  of  this  chapter  to 
determine  the  date  that  you  filed  your 
submission  under  this  part  with  the 
PBGC.   ' 

11.  Revise  §  4007.6  to  read  as  follows: 

S  4007.6    Computation  of  tima. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part.  However,  for  purposes  of 
determining  the  amount  of  a  late 
payment  interest  charge  under  §4007.7 
or  of  a  late  payment  penalty  charge 
under  §4007.8,  the  rules  in  part  4000.43 
of  this  chapter  governing  weekends  and 
Federal  holidays  do  not  apply. 

12.  Revise  paragraphs  (a)  and  (c)(1)  of 
§4007.10  to  read  as  follows: 

§4007.10    Racordlcaaping;  audits; 
disclosura  of  information. 

(a)  Retention  of  records  to  support 
premium  payments.  (1)  In  general.  All 
plan  records,  including  calculations  and 
other  data  prepared  by  an  enrolled 
actuary  or,  for  a  plan  described  in 
section  4 1 2(i)  of  the  Internal  Revenue 
Code  (Title  26  of  the  United  States 
Code),  by  the  insurer  from  which  the 
insurance  contracts  are  purchased,  that 
are  necessary  to  support  or  to  validate 
premium  payments  under  this  part  shall 
be  retained  by  the  plan  administrator  for 
a  period  of  six  years  after  the  premium 
due  date.  Records  that  must  be  retained 
pursuant  to  this  paragraph  include,  but 
are  not  limited  to,  records  that  establish 
the  number  of  plan  participants  and  that 
reconcile  the  calculation  of  the  plan's 
unfunded  vested  benefits  with  the 
actuarial  valuation  upon  which  the 
calculation  was  based. 

(2)  Electronic  recordkeeping.  The  plan 
administrator  may  use  electronic  media 
for  maintenance  and  retention  of 
records  required  by  this  part  in 
accordance  with  the  requirements  of 
subpart  E  of  part  4000  of  this  chapter. 
•         •         •         *         » 

(c)  Providing  record  information.  (1) 
In  general.  The  plan  administrator  shall 
m^e  the  records  retained  pursuant  to 
paragraph  (a)  of  this  section  available  to 
the  PBGC  upon  request  for  inspection 
and  photocopying  (or.  for  electronic 
records,  inspection,  electronic  copying, 
and  printout)  at  the  location  where  they 
are  kept  (or  another,  mutually  agreeable, 
location)  and  shall  submit  information 
in  such  records  to  the  PBGC  within  45 
days  of  the  date  of  the  PBGC's  written 
request  therefor,  or  by  a  different  time 
specified  therein. 


PART  4010— ANNUAL  FINANCIAL  AND 
ACTUARIAL  INFORMATION 
REPORTING 

13.  Revise  the  authority  citation  for 
part  4010  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1310. 

14.  Revise  paragraphs  (c),  (d)  and  (e) 
of  §4010.10  to  read  as  follows: 

§  401 0.1 0    Due  date  and  filing  witti  tfw 

PBGC. 

»         *         »         *         * 

(c)  How  and  where  to  file.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine     • 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  See  §  4000.4  for 
information  on  where  to  file. 

(d)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(e)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

PART  4011— DISCLOSURE  TO 
PARTICIPANTS 

15.  The  authority  citation  for  part 
4011  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1311. 

16.  Revise  §4011.9  to  read  as  follows: 

§  401 1 .9    Method  and  date  of  issuance  of 
notice;  computation  of  time. 

(a)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  delivery  of  the 
Participant  Notice.  The  Participant 
Notice  may  be  issued  together  with 
another  document,  such  as  the  summary 
annual  report  required  under  section 
104<b)(3)  of  ERISA  for  the  prior  plan 
year,  but  must  be  in  a  separate 
dociunent. 

(b)  Issuance  date.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  the 
Participant  Notice  was  issued. 

(c)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  issuances  under  this 
part. 

PART  4022-BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

17.  The  authority  citation  for  part 
4022  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302. 1322, 1322b, 
1341(c)(3)(D).  and  1344. 


18.  Amend  §  4022.9  by  adding 
paragraph  (d)  to  read  as  follows: 

§4022.9    Tinte  of  payntent;  t>enefit 
applications. 

***** 

(d)  Filing  with  the  PBGC.  (1)  Method 
and  date  of  filing.  The  PBGC  applies  the 
rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  Benefit  applications  and 
related  submissions  are  treated  as  filed 
on  the  date  received  by  the  PBGC  unless 
the  instructions  for  the  applicable  form 
provide  for  an  earlier  date.  Subpart  C  of 
part  4000  of  this  chapter  provides  rules 
for  determining  when  the  PBGC  receives 
a  submission. 

(2)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 

PART  4041— TERMINATION  OF 
SINGLE-EMPLOYER  PLANS 

19.  The  authority  citation  for  part 
4041  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341. 
1344,  1350. 

20.  Amend  §  4041.3  as  follows: 

a.  Revise  paragraphs  (a),  (b).  and  (c)(1) 
to  read  as  follows: 

b.  Remove  paragraph  (c)(2); 

c.  Add  the  word  "or"  to  the  end  of 
paragraph  (c)(3)(i); 

d.  Remove  paragraph  (c)(3)(ii)  and 
redesignate  paragraph  (c)(3)(iii)  as 
paragraph  {c){3)(ii); 

e.  Redesignate  paragraphs  (c)(3) 
through  (c)(6)  as  paragraphs  (c)(2) 
through  (c)(5). 

§  4041 .3    Computation  of  time;  filing  and 
Issuance  rules. 

(a)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part.  A  proposed 
termination  date  may  be  any  day, 
including  a  weekend  or  Federal  holiday. 

(b)  Filing  with  the  PBGC.  (1)  Method 
and  date  of  filing.  The  PBGC  applies  the 
rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  imder 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 

(2)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Issuance  to  third  parties.  The 
following  rules  apply  to  affected  parties 
(other  than  the  PBGC).  For  purposes  of 
this  paragraph  (c),  a  person  entitled  to 


notice  under  the  spin-off/termination 
transaction  rules  of  §404 1.2  3(c)  or 
§  4041.24(f)  is  treated  as  an  affected 
party. 

(1)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  part  was  provided. 
***** 

21.  Revise  §4041.5  to  read  as  follows: 

§  4041 .5    Record  retention  and  availalMiity. 

(a)  Retention  requirement.  (1)  Persons 
subject  to  requirement;  records  to  be 
retained.  Each  contributing  sponsor  and 
the  plan  administrator  of  a  plan 
terminating  in  a  standard  termination, 
or  in  a  distress  termination  that  closes 
out  in  accordance  with  §4041.50.  must 
maintain  all  records  necessary  to 
demonstrate  compliance  with  section 
4041  of  ERISA  and  this  part.  If  a 
contributing  sponsor  or  the  plan 
administrator  maintains  information  in 
accordance  with  this  section,  the 
other(s)  need  not  maintain  that 
information. 

(2)  Retention  period.  The  records 
described  in  paragraph  (a)(1)  of  this 
section  must  be  preserved  for  six  years 
after  the  date  when  the  post-distribution 
certification  under  this  part  is  filed  with 
the  PBGC. 

(3)  Electronic  recordkeeping.  The 
contributing  sponsor  or  plan 
administrator  may  use  electronic  media 
for  maintenance  and  retention  of 
records  required  by  this  part  in 
accordance  with  the  requirements  of 
subpart  E  of  part  4000  of  this  chapter. 

(b)  Availability  of  records.  The 
contributing  sponsor  or  plan 
administrator  must  make  all  records 
needed  to  determinie  compliance  with 
section  4041  of  ERISA  and  this  part 
available  to  the  PBGC  upon  request  for 
inspection  and  photocopying  (or,  for 
electronic  records,  inspection, 
electronic  copying,  and  printout)  at  the 
location  where  they  are  kept  (or  another, 
mutually  agreeable,  location)  and  must 
submit  such  records  to  the  PBGC  within 
30  days  after  the  date  of  a  written 
request  by  the  PBGC  or  by  a  later  date 
specified  therein. 

PART  4041  A— TERMINATION  OF 
MULTIEMPLOYER  PLANS 

22.  The  authority  citation  for  part 
4041 A  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341a. 
1441.  ■■     ' 

23.  Revise  §4041A.3  to  read  as 
follows: 


§4041A.3    Method  and  date  of  flKng;  where 
to  file;  computation  of  time;  issuances  to 
third  parties. 

(a)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 

a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  or  issuance  under 
this  part. 

(d)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  part  was  provided. 

PART  4043— REPORTABLE  EVENTS 
AND  CERTAIN  OTHER  NOTIRCATION 
REQUIREMENTS 

24.  The  authority  citation  for  part 
4043  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1082(fl,  1302(b)(3), 
1443. 

25.  Revise  §4043.5  to  read  as  follows: 

§  4043.5    How  and  where  to  file. 

The  PB(X  applies  the  rules  in  the 
instructions  to  the  applicable  PBGC 
reporting  form  and  subpart  A  of  part    . 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  See  §4000.4  for 
information  on  where  to  file. 

26.  Amend  §  4043.6  by  removing 
paragraph  (d)  and  revising  paragraphs 
(a)  and  (b)  and  the  paragraph  heading  of 
paragraph  (c)  to  read  as  follows: 

§4043.6    Date  of  filing. 

(a)  Post-event  notice  filings.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  a  submission  under  subpart  B 
of  this  part  was  filed  with  the  PBGC. 

(b)  Advance  notice  and  Form  200 
filings.  Information  filed  under  subpart 
C  or  D  of  this  part  is  treated  as  filed  on 
the  date  it  is  received  by  the  PBGC. 
Subpart  C  of  part  4000  of  this  chapter 
provides  rules  for  determining  when  the 
PBGC  receives  a  submission. 

(c)  Partial  electronic  filing;  deemed 
filing  date.  *  *  * 
*****  * 

27.  Revise  §  4043.7  to  read  as  follows: 
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§  4043.7    Computation  of  tlnw. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part. 

PART  4050— MISSING  PARTICIPANTS 

28.  The  authority  citation  for  part 
4050  continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1350. 

29.  Amend  §  4050.6  by  revising 
paragraph  (d)  to  read  as  follows: 

§  4050.6    Payment  and  required 
documentation. 

*         *         »         *         * 

(d)  Filing  with  the  PBGC.  (1)  Method 
and  date  of  filing.  The  PBGC  applies  the 
rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 

(2)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 
•However,  for  purposes  of  determining 
the  amount  of  an  interest  charge  under 
§  4050.6(b)  or  §4050.12(c){2)(iii),  the 
rules  in  §  4000.43  of  this  chapter 
governing  weekends  and  Federal 
holidays  do  not  apply. 

PART  4062— LIABILITY  FOR 
TERMINATION  OF  SINGLE-EMPLOYER 
PU^NS 

30.  The  authority  citation  for  part 
4062  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362- 
1364,  1367,  1368. 

31.  Revise  §4062.9  to  read  as  follows: 

§  4062.9    Method  and  date  of  filing;  where 
to  file. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  Payment  of  liability  must  be 
clearly  designated  as  such  and  include 
the  name  of  the  plan. 

(b)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
submission  under  this  part  was  filed 
with  the  PBGC. 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

32.  Revise  §4062.10  to  read  as 
follows: 


14062.10    Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part.  However,  for  purposes  of 
determining  the  amount  of  an  interest 
charge  under  §4062.7.  the  rules 
in  §4000.43  of  this  chapter  governing 
weekends  and  Federal  holidays  do  not 
apply. 

PART  4203— EXTENSION  OF  SPECIAL 
WITHDRAWAL  UABILITY  RULES 

33.  The  authority  citation  for  part 
4203  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 

34.  Amend  §4203.4  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

f  4203.4    Requests  for  PBGC  approval  of 
plan  amendments. 

(a)  Filing  of  request.  (I)  In  general.  A 
plan  shall  apply  to  the  PBGC  for 
approval  of  a  plan  amendment  which 
establishes  special  complete  or  partial 
withdrawal  liability  rules.  The  request 
for  approval  shall  be  filed  after  the 
amendment  is  adopted.  PBGC  approval 
shall  also  be  required  for  any 
subsequent  modification  of  the  plan 
amendment,  o^ier  than  a  repeal  of  the 
amendment  which  results  in  employers 
being  subject  to  the  general  statutory 
rules  on  withdrawal. 

(2)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 
•         *        *        •        * 

(c)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 


PART  4204— VARIANCES  FOR  SALE 
OF  ASSETS 

35.  The  authority  citation  for  part 
4204  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1384(c). 

36.  Amend  §4204.11  as  follows: 

a.  In  the  first  sentence  of  paragraph 
(b).  remove  the  word  "filed"  and  add  in 
its  place  the  word  "submitted". 

b.  Add  new  paragraph  (e)  to  read  as 
follows: 

§  4204.1 1    Variance  of  the  bondtescrow  and 
sale-contract  requirements. 

***** 

(e)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 


this  subpart.  The  PBGC  applies  the  rules 
in  subpart  C  of  part  4000  of  this  chapter 
to  determine  the  date  that  an  issuance 
under  this  subpart  was  provided. 

37.  Amend  §4204.21  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  4204.21     Requests  to  PBGC  for  variances 
and  exemptions. 

(a)  Filing  of  request.  (1)  In  general.  If 
3  transaction  covered  by  this  part  does 
not  satisfy  the  conditions  set  forth  in 
subpart  B  of  this  part,  or  if  the  parties 
decline  to  provide  to  the  plan  privileged 
or  confidential  financial  information 
within  the  meaning  of  section  552(b)(4) 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  the  purchaser  or  seller  may 
request  ft-om  the  PBGC  an  exemption  or 
variance  from  the  requirements  of 
section  4204(a)(1)(B)  and  (C)  of  ERISA. 

(2)  Method  of  filing.  The  PBGC 
applies  the  ndes  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  subpart. 
***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 


PART  4207— REDUCTION  OR  WAIVER 
OF  COMPLETE  WITHDRAWAL 
UABILITY 

38.  The  authority  citation  for  part 
4207  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1387. 

39.  Amend  §4207.10  by  revising 
paragraph  (c)  to  read  as  follows: 

§  4207. 1 0    Plan  rules  for  atMtement. 

***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

40.  Add  §4207.11  to  read  as  follows: 

§4207.11    Method  and  date  of  filing  and 
issuance;  computation  of  time. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(b)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part. 

(c)  Date  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 


PART  4208-REDUCTION  OR  WAIVER 
OF  PARTIAL  WITHDRAWAL  UABILITY 

41.  Revise  the  authority  citation  for 
part  4208  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1388(c) 
and  (e). 

42.  Amend  §  4208.9  by  revising 
paragraph  (c)  to  read  as  follows: 

§  4208.9    Plan  adoption  of  additional 
abatement  conditions. 

***** 

(c)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

43.  Add  §4208.10  to  read  as  follows: 

§4208.10    Method  and  date  of  filing  and 
issuance;  computation  of  time. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(b)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part. 

(c)  Date  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 

PART  4211— ALLOCATING  UNFUNDED 
VESTED  BENERTS  TO  JVITHDRAWING 
EMPLOYERS 

44.  Revise  the  authority  citation  for 
part  4211  to  read  as  follows: 

Authority:  29  U.S.C.- 1302(b)(3).  1391(c)(1). 
(c)(2)(d).  (c)(5)(B).  (c)(5)(D),  and  (f). 

45.  Amend  §4211.22  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  421 1 .22    Requests  for  PBGC  approval. 

(a)  Filing  of  request.  (1)  In  general.  A 
plan  shall  submit  a  request  for  approval 
of  an  alternative  allocation  method  or 
modification  to  an  allocation  method  to 
the  PBGC  in  accordance  with  the 
requirements  of  this  section  as  soon  as 
practicable  after  the  adoption  of  the 
amendment. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  subpart. 
***** 

(c)  Where  to  submit.  See  §  4000.4  of 
this  chapter  for  information  on  where  to 
file. 


PARt  4219-NOTICE.  COLLECTION 
AND  REDETERMINATION  OF 
WITHDRAWAL  UABIUTY 

46.  The  authority  citation  for  part 
4219  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3].  1388(c) 
and  (e). 

47.  Amend  §4219.17  by  revising 
paragraphs  (a),  (d)  and  (e)  to  read  as 
follows: 

§  421 9.1 7    Filings  with  PBGC. 

(a)  Filing  requirements,  tl)  In  general. 
The  plan  sponsor  shall  file  with  PBGC 
a  notice  that  a  mass  withdrawal  has 
occurred  and  separate  certifications  that 
determinations  of  redetermination 
liability  and  reallocation  liability  have 
been  made  and  notices  provided  to 
employers  in  accordance  with  this 
subpart. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  subpart. 

J3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  subpart  for  filing 
with  the  PBGC. 
*        *        *        *        * 

(d)  Where  to  file.  See  §  4000.4  for 
information  on  where  to  file. 

(e)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 


§4219.19    [Redesignated  as  §4219.20] 

48.  Redesignate  §4219.19  as 
§4219.20. 

49.  Add  a  new  §4219.19  to  read  as 
follows: 

§4219.19    Issuances  to  third  pwties; 
methods  and  dates. 

The  PBGC  applies  the  rules  in  subpart 
B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
issuance  under  this  subpart.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  subpart 
was  provided.  The  PBGC  applies  the 
rules  in  subpart  D  of  part  4000  of  this 
chapter  to  compute  any  time  period  for 
issuances  to  third  parties  imder  this 
subpart. 

PART  4220— PROCEDURES  FOR 
PBGC  APPROVAL  OF  PLAN 
AMENDMENTS 

50.  The  authority  citation  for  part 
4220  continues  to  read  as  follows: 


Authority:  29  U.S.C.  1302(b)(3),  1400. 

51.  Amend  §4220.3  by  revising 
paragraphs  (a)  and  (c)  and  adding 
paragraph  (f)  to  read  as  follows: 

§  4220.3    Requests  for  PBGC  approval. 

(a)  Fifing  of  request.  (1)  //i  general.  A 
request  for  approval  of  an  amendment 
filed  with  the  PBGC  in  accordance  with 
this  section  shall  constitute  notice  to  the 
PBCiC  for  purposes  of  the  90-day  period 
specified  in  section  4220  of  ERISA.  A 
request  is  treated  as  filed  on  the  date  on 
which  a  request  containing  all 
information  required  by  paragraph  (d)  of 
this  section  is  received  by  the  PBGC. 
Subpart  C  of  part  4000  of  this  chapter 
provides  rules  for  determining  when  the 
PBGC  receives  a  submission.  - 

(2)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 
***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

(f)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

PART  4221— ARBITRATION  OF 
DISPUTES  IN  MULTIEMPLOYER 
PLANS 

52.  The  authority  citation  for  part 
4221  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1401. 

§4221.4    Appointment  Of  the  arbitrator. 
[Amended] 

53.  Amend  paragraph  (c)  of  §4221.4 
by  revising  the  second  sentence  to  read 
as  follows: 

<*•*** 

(c)  Challenge  and  withdrawal.  *   *   * 
The  request  for  withdrawal  shall  be 
served  on  all  other  parties  aitd  the 
arbitrator  by  hand  or  by  certified  or 
registered  mail  (or  by  any  other  method 
that  includes  verification  or 
acknowledgment  of  receipt  and  meets 
the  requirements  of  §  4000.14  of  this 
chapter)  and  shall  include  a  statement 
of  the  circumstances  that,  in  the 
requesting  party's  view,  affect  the 
arbitrator's  impartiality  and  a  statement 
that  the  requesting  party  has  brought 
these  circumstances  to  the  attention  of 
the  arbitrator  and  the  other  parties  at  the  . 
earliest  practicable  point  in  the 
proceedings.  *   *   * 
***** 

54.  Amend  §4221.6  by  revising 
paragraph  (b)  to  read  as  follows: 
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§4221.6    Hearing. 

(b)  After  the  time  and  place  for  the 
hearing  have  been  established,  the 
arbitrator  shall  serve  a  written  notice  of 
the  hearing  on  the  parties  by  hand,  by 
certified  or  regi.stered  mail,  or  by<»ny 
other  method  that  includes  verification 
or  acknowledgment  of  receipt  and  meets 
the  requirements  of  §  4000.14  of  this 

chapter. 

*        •        •        •        • 

55.  Revise  §4221.12  taread  as 
follows: 

§  4221 .1 2    Calculation  of  periods  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part. 

56.  Revise  §4221.13  to  read  as 

follows: 

§  4221 .1 3    Filing  and  issuance  rules. 

(a)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 

a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of-this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  part  was  provided. 

§  4221 .14    PBGC-approved  arbitration 
procedures.  [Amended] 

57.  Revise  the  third  sentence  of 
paragraph  (c)  of  §4221.14  to  read:  "The 
application  shall  include:'". 

PART  4231— MERGERS  AND 
TRANSFERS  BETWEEN 
MULTIEMPLOYER  PLANS 

58.  The  authority  citation  for  part 
4231  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(.3).  1411. 

59.  Amend  §4231.8  by  revising 
paragraphs  (a),  (c),  and  (d)  to  read  as 
follows: 

§  4231 .8    Notice  of  merger  or  transfer. 

(a)  Filing  of  request.  (1)  When  to  file. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  a  notice  of  a  proposed 
merger  or  transfer  must  be  filed  not  less 
than  120  days  before  the  effective  date 
of  the  transaction.  For  purposes  of  this 
part,  the  effective  date  of  a  merger  or 
transfer  is  the  earlier  of — 


(i)  The  date  on  which  one  plan 
assumes  liability  for  benefits  accrued 
under  another  plan  involved  in  the 
transaction:  or 

(ii)  The  date  on  which  one  plan 
transfers  assets  to  another  plan  involved 
in  the  transaction. 

(2)  Method  of  filing.  The  PBGC     . 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 
***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(d)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC.  For  purposes  of 
paragraph  (a)  of  this  section,  the  notice 
is  not  considered  filed  until  all  of  the 
information  required  by  paragraph  (e)  of 
this  section  has  been  submitted. 


PART  4245-NOTICE  OF  INSOLVENCY 

60.  The  authority  citation  for  part 
4245  continues  to  read  as  follows:  ~ 

Authority:  29  U.S.C.  1302(b)|3).  1426(e). 

61.  Amend  §4245.3  as  follows: 

a.  In  the  first  sentence  of  paragraph  (a) 
remove  the  words  "interested  parties,  as 
defined  in  paragraph  (d)  of  this  section" 
and  add  in  their  place  the  words 
"interested  parties,  as  defined  in 
paragraph  (e)  of  this  section". 

b.  Redesignate  paragraph  (d)  as 
paragraph  (e). 

c.  Revise  paragraph  (c)  and  add  new 
paragraph  (d)  to  read  as  follows: 

§  4245.3    Notice  of  insolvency. 

***** 

(c)  Delivery  to  PBGC:  filing  date.  (1) 
Method  of  delivery.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(2)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
submission  under  this  part  was  filed 
with  the  PBGC. 

(d)  Delivery  to  interested  parties: 
issuance  date.  (1)  Method  of  delivery. 
The  PBGC  applies  the  rules  in  subpart 
B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
delivery  for  the  notice  of  insolvency.  In 
addition  to  the  methods  permitted 
under  subpart  B  of  part  4000.  the  plan 


sponsor  may  notify  interested  parties, 
other  than  participants  and  beneficiaries 
who  are  in  pay  status  when  the  notice 
is  required  to  be  delivered,  by  posting 
the  notice  at  participants"  work  sites  or 
publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
116116  fid&ri6S> 

(2)  Issuance  date.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
the  notice  of  insolvency  was  issued. 


§4245.4    [Amended] 

62.  Amend  the  introductory  language 
of  paragraph  (b)  by  removing  the  words 
"an  intere-sted  party,  as  defined  in 

§  4245.3(d)""  and  adding  in  their  place 
the  words  "interested  parties,. as  defined 
in  §  4245.3(e)".   • 

§4245.5    [Amended] 

63.  Amend  §4245.5  as  follows: 

a.  In  the  first  sentence  of  paragraph  (a) 
remove  the  words  "interested  parties,  as 
defined  in  §4245. 3(d)'"  and  add  in  their 
place  the  words  "interested  parties,  as 
defined  in  §  4245.3(e)". 

b.  Revise  paragraph  (d)  and  add 
paragraph  (e)  to  read  as  follows: 

§  4245.5    Notice  of  insolvency  benefit  level. 
***** 

(d)  Method  of  delivery  to  PBGC:  filing 
date.  (1)  Method^f  delivery.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(2)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
submission  under  this  part  was  filed 
with  the  PBGC. 

(e)  Method  of  delivery  to  interested 
parties:  issuance  date.  (1)  Method  of 
delivery.  The  PBGC  applies  the  rules  in 
subpart  B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
delivery  for  the  notice  of  insolvency, 
benefit  levels.  In  addition  to  the 
methods  permitted  under  subpart  B  of 
part  4000,  the  plan  sponsor  may  notify 
interested  parties,  other  than 
participants  and  beneficiaries  who  are 
in  pay  status  or  reasonably  expected  to 
enter  pay  status  during  the  insolvency 
year  for  which  the  notice  is  given,  by 
posting  the  notice  at  participants'  work 
sites  or  publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
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that  participant's  beneficiary  or 
beneficiaries. 

(2)  Issuance  date.  The  PBGC  applies 
the  rules,in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
the  notice  of  insolvency  benefit  levels 
was  issued. 

§4245.6    [Amended] 

64.  In  §4245.6.  amehd  the 
introductory  language  of  paragraph  (b) 
by  removing  the  words  "interested 
parties,  as  defined  in  §  4245.3(d)"  and 
adding  in  their  place  the  words 
"interested  parties,  as  defined  in 

§  4245.3(e)". 

65.  Revise  §  4245.7  to  read  as  follows: 

§4245.7    PBGC  address. 

See  §  4000.4  of  this  chapter  for 
information  on  where  to  file. 

66.  Add  §4245.8  to  read  as  follows: 

§  4245.8    Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  for  filing  or 
issuance  under  this  part. 

PART  4281— DUTIES  OF  PLAN 
SPONSOR  FOLLOWING  MASS 
WITHDRAWAL 

67.  Revise  the  authority  citation  for 
part  4281  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3].  1341(a). 
1399(c)(1)(D),  and  1441. 

68.  Revise  §4281.3  to  read  as  follows: 

§  4281 .3    Filing  and  issuance  rules. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  delivery  for  filings  with  the 
PBGC  under  this  part. 

(b)  Method  of  issuance.  See 

§  4281.32(c)  for  notices  of  benefit 
reductions.  §  4281.43(e)  for  notices  of 
insolvency,  and  §  4281.45(c)  for  notices 
of  insolvency  benefit  level. 

(c)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(d)  Date  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 

(e)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(f)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  or  issuance  under 
this  part. 

69.  Revise  paragraph  (c)  of  §4281.32 
to  read  as  follows: 


§  4281 .32    Notices  of  benefit  reductions. 

***** 

(c)  Method  of  issuance  to  interested 
parties.  The  PBGC  applies  the  rules  in 
subpart  B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
delivery  for  the  notice  of  benefit 
reduction.  In  addition  to  the  methods 
permitted  under  subpart  B  of  part  4000. 
the  plan  sponsor  may  notify  interested 
parties,  other  than  participants  and 
beneficiaries  who  are  in  pay  status 
when  the  notice  is  required  to  be 
delivered  or  who  are  reasonably 
expected  to  enter  pay  status  before  the 
end  of  the  plan  year  after  the  plan  year 
in  which  the  amendment  is  adopted,  by 
posting  the  notice  at  participants'  work 
sites  or  publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
'circulation  in  the  area  or  sireas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 
***** 

70.  Revise  paragraphs  (e)  and  (f)  of 
§  4281.43  to  read  as  follows: 

§  4281 .43    Notices  of  insolvency  and 
annual  updates. 

*        •        •        *        • 

(e)  Notices  of  insolvency — method  of 
issuance  to  interested  parties.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  delivery  for  the 
notice  of  insolvency.  In  addition  to  the 
methods  permitted  under  subpart  B  of 
part  4000,  the  plan  sponsor  may  notify 
interested  parties,  other  than 
participants  and  beneficiaries  who  are 
in  pay  status  when  the  notice  is 
required  to  be  delivered,  by  posting  the 
notice  at  participants'  work  sites  or 
publishing  the  notice  in  a  imion 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

(f)  Annual  updates — method  of 
issuance.  The  PBGC  applies  the  rules  in 
subpart  B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
delivery  for  the  annual  update  to 
participants  and  beneficiaries.  In 
addition  to  the  methods  permitted 
under  subpart  B  of  part  4000.  the  plan 
sponsor  may  notify  interested  parties  by 
posting  the  notice  at  participants'  work 
sites  or  publishing  the  notice  in  a  imion 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  pairticipant's  beneficiary  or 
beneficiaries. 


71.  Revise  paragraph  (c)  of  §4281.45 
to  read  as  follows: 

§4281.45    Notices  of  insolvency  benefit 
level. 

***** 

(c)  Method  of  issuance.  The  notices  of 
insolvency  benefit  level  shall  be 
delivered  to  the  PBGC  and  to  plan 
participants  and  beneficiaries  in  pay 
status  or  reasonably  expected  to  enter 
pay  status  during  the  insolvency  year. 
The  PBGC  applies  the  rules  in  subpart 
B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
delivery  for  the  notice  of  insolvency 
benefit  levels. 

PART  4901— EXAMINATION  AND 
COPYING  OF  PENSION  BENEFIT 
GUARANTY  CORPORATION 
RECORDS 

72.  Revise  the  authority  citation  for 
part  4901  to  read  as  follows: 

.    Authority:  5  U.S.C.  552,  29  U.S.C. 
1302(b)(3),  E.Q.  12600,  52  PR  23781,  3  CFR. 
1987  Comp.,  p.235. 

73.  Add  §4901.6  to  "read  as  follows: 

§  4901 .6    Rling  rules;  computation  of  time.  - 

(a)  Filing  rules.  (1)  Where  to  file.  See 
§  4000.4  of  this  chapter  for  information 
on  where  to  file  a  submission  imder  this 
part  with  the  PBGC. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part    , 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

74.  Revise  §4901.11  to  read  as 
follows: 

§4901.11    Submittal  of  requests  for  access 
to  records. 

A  request  to  inspect  or  copy  any 
record  subject  to  this  subpart  shall  be 
submitted  to  the  Disclosure  Officer, 
Pension  Benefit  Guaranty  Corporation. 
Such  a  request  may  be  sent  to  the 
Disclosure  Officer  or  made  in  person 
between  the  hours  of  9  a.m.  and  4  p.m. 
on  any  working  day  in  the 
Communications  and  Public  Affairs 
Department,  PBGC,  1200  K  Street,  NW.. 
Suite  240.  Washington.  DC  20005-4026. 
To  expedite  processing,  the  request 
should  be  prominentiy  identified  as  a 
"FOLA  request." 

75.  Revise  paragraph  (a)  of  §  4901.15 
to  read  as  follows: 
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§  4901 .1 5    Appeals  from  denial  of  requests. 

(a)  Submittal  of  appeals.  If  a 
disclosure  request  is  denied  in  whole  or 
in  part  by  the  disclosure  officer,  the 
requester  may  file  a  written  appeal 
within  30  days  from  the  date  of  the 
denial  or.  if  later  (in  the  case  of  a  partial 
denial).  30  days  from  the  date  the 
requester  receives  the  disclosed 
material  The  appeal  shall  state  the 
grounds  for  appeal  and  any  supporting 
statements  or  arguments,  and  shall  be 
addressed  to  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
See  part  4000.4  of  this  chapter  for 
information  on  where  to  file.  To 
expedite  processing,  the  words  "FOIA 
appeal"  should  appear  prominently  on 
the  request. 
*        *         *        «        * 

76.  Revise  paragraph  (c)  of  §4901.33 
to  read  as  follows: 

14901.33    Payment  of  fees. 

***** 

(c)  Late  payment  interest  charges.  The 
PBGC  may  assess  late  payment  interest 
charges  on  any  amounts  unpaid-by  the 
31st  day  after  the  date  a  bill  is  sent  to 
a  requester.  Interest  will  be  assessed  at 
the  rate  prescribed  in  31  U.S.C.  3717 
and  will  accrue  from  the  date  the  bill  is 
sent. 

PART  4902— DISCLOSURE  AND 
AMENDMENT  OF  RECORDS 
PERTAINING  TO  INDIVIDUALS  UNDER 
THE  PRIVACY  ACT 

77.  The  authority  citation  for  part 
4902  continues  to  read  as  follows: 

Authority:  S  U.S.C.  552a. 

78.  Revise  paragraphs  (a)  and  (b)  of 
§4902.3  toTead  as  follows: 

§  4902.3  Procedures  for  determining 
existence  of  and  requesting  access  to 
records. 

(a)  Any  individual  may  submit  a 
request  to  the  Disclosure  Officer, 
Pension  Benefit  Guaranty  Corporation, 
for  the  purpose  of  learning  whether  a 
system  of  records  maintained  by  the 
PBGC  contains  any  record  pertaining  to 
the  requestor  or  obtaining  access  to  such 
a  record.  Such  a  request  may  be  sent  to 
the  Disclosure  Officer  or  mad^  in  person 
between  the  hours  of  9  a.m.  and  4  p.m. 
on  any  working  day  in  the 
Communications  and  Public  Affairs 
Department,  PBGC.  1200  K  Street,  NW., 
Suite  240,  Washington,  DC  20005-4026. 

(b)  Each  request  submitted  pursuant 
to  paragraph  (a)  of  this  section  shall 
include  the  name  of  the  system  of 
records  to  which  the  request  pertains 
and  the  requester's  full  name,  home 
address  and  date  of  birth,  and  shall 
prominently  state  the  words,  "Privacy 


Act  Request."  If  this  information  is 
insufficient  to  enable  the  PBGC  to 
identify  the  record  in  question,  or  to 
determine  the  identity  of  the  requester 
(to  ensure  the  privacy  of  the  subject  of 
the  record),  the  disclosure  officer  shall 
request  such  further  identifying  data  as 
the  disclosure  officer  deems  necessary 
to  locate  the  record  or  to  determine  the 
identity  of  the  requester. 
***** 

79.  Revise  paragraph  (c)  of  §4902.5  to 
read  as  follows: 

§  4902.5    Procedures  for  requesting 
amendment  of  a  record. 

***** 

(c)  An  individual  who  desires 
assistance  in  the  preparation  of  a 
request  for  amendment  of  a  record  shall 
submit  such  request  for  assistance  in 
writing  to  the  Deputy  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
The  Deputy  General  Counsel  shall 
respond  to  such  request  as  promptly  as 
possible. 

80.  Revise  paragraph  (c)  of  §4902.6  to 
read  as  follows: 

§  4902.6    Action  on  request  for  amendment 
of  a  record. 

***** 

(c)  An  individual  who  desires 
assistance  in  preparing  an  appeal  of  a 
denial  under  this  section  shall  submit  a 
request  to  the  Deputy  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
The  Deputy  General  Counsel  shall 
respond  to  the  request  as  promptly  as 
possible,  but  in  no  event  more  than  30 
days  after  receipt. 

81.  Revise  paragraph  (a)  of  §4902.7  to 
read  as  follows: 

§  4902.7    Appeal  of  a  denial  of  a  request  for 
amendment  of  a  record. 

(a)  An  appeal  from  a  denial  of  a 
request  for  amendment  of  a  record 
under  §4902.6  shall  be  submitted, 
within  45  days  of  receipt  of  the  denial, 
to  the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  unless  the  record 
subject  to  such  request  is  one 
maintained  by  the  Office  of  the  General 
Counsel,  in  which  event  the  appeal 
shall  be  submitted  to  the  Deputy 
Executive  Director,  Pension  Benefit 
Guaranty  Corporation.  The  appeal  shall 
state  in  detail  the  basis  on  which  it  is 
made  and  shall  clearly  state  "Privacy 
Act  Request"  on  the  first  page.  In 
addition,  the  submission  shall  clearly 
state  "Privacy  Act  Request"  on  the 
envelope  (for  mail,  hand  delivery,  or 
commercial  delivery),  in  the  subject  line 
(for  e-mail),  or  on  the  cover  sheet  (for 
fax). 
*        *        *        *        *  . 

82.  Add  §  4902.10  to  read  as  follows: 


§  4902.1 0    Filing  rules;  computation  of 
time. 

(a)  Filing  rules.  (1)  Where  to  file.  See 
§4000.4  of  this  chapter  for  information 
on  where  to  file  a  submission  under  this 
part  with  the  PBGC. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  imder  this  part. 

PART  4903— DEBT  COLLECTION 

83.  The  authority  citation  for  part 
4903  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b);  31  U.S.C. 
3701,  3711(f),  3720A;  4  CFR  part  102;  26  CFR 
301.6402-6. 

84.  Amend  §  4903.2  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§4903.2    General. 

***** 

(c)  The  PBGC  applies  the  rules  in 
subpart  A  of  part  4000  of  this  chapter 
to  determine  permissible  methods  of 
filing  with  the  PBGC  under  this  part. 
The  PBGC  applies  the  rules  in  subpart 
C  of  part  4000  of  this  chapter  to    V 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 
See  §  4000.4  for  information  on  where  to 
file. 

(d)  The  PBGC  applies  the  rules  in 
subpart  D  of  part  4000  of  this  chapter  to 
compute  any  time  period  for  filing 

-  under  this  part. 

85.  Revise  paragraph  (b)(2)  of 
§4903.24  to  read  as  follows: 

§  4903.24    Request  for  offset  from  ottier 
agencies. 

***** 

(b)(1)*  *  * 

(2)  All  such  requests  should  be 
directed  to  the  Director,  Financial 
Operations  Department.  See  §  4000.4  of 
this  chapter  for  information  on  where  to 
file. 


PART  4907— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

86.  The  authority  citation  for  part 
4907  continues  to  read  as  follows: 
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Authority:  29  U.S.C.  794,  1302(b)(3). 

87.  Revise  paragraph  (c)  of  §  4907.170 
to  read  as  follows: 

§4907.170    Compliance  procedures. 

***** 

(c)  The  Equal  Opportunity  Manager 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 

(1)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file 
complaints  under  this  part. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  imder  this  part. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(4)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 


Issued  in  Washington,  £)C,  this  4tb  day  of 
February,  2003. 

Steven  A.  Kandarian, 

Executive  Director,  Pensiort  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-3081  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 3-03-001] 
RIN2115-AA97 

Safety  Zone;  Fort  Vancouver  Fireworks 
Display,  Columbia  River,  Vancouver, 
WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMINARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  on 
the  waters  of  the  Columbia  River  in  the 
vicinity  of  Vancouver,  Washington.  The 
Captain  of  the  Port,  Portland,  Oregon,  is 
taking  this  action  to  safeguard  watercraft 
and  their  occupants  from  safety  hazards 
associated  with  an  annual  July  4th 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port. 
DATES:  Conmients  and  related  materied 
must  reach  the  Coast  Guard  on  or  before 
April  15.  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


dociiments  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDl3-03-0pl  and  are  available 
for  inspection  or  copying  at  the  U.S. 
Coast  Guard  Marine  Safety  Office/Group 
Portland,  6767  N.  Basin  Ave.,  Portland, 
Oregon  97217  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski,  c/o  Captain  of  the  Port,  - 
Portland  6767  N.  Basin  Avenue, 
Portland,  Oregon  97217,  at  (503)  240- 
2584. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl 3-03-001). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  II  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  nde  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  vmting  to  U.S.  Coast 
Guard  Marine  Safety  Office/Group 
Portland  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
permanent  safety  zone  on  the  waters  of 
the  Columbia  River  in  the  vicinity  of 
Vancouver,  Washington  to  allow  an 
aimual  July  4th  fireworks  display  to 
occur  in  a  safe  environment.  This  event 
may  result  in  a  number  of  vessels 
congregating  near  the  fireworks     • 
laimching  barge.  The  safety  zone  is 
needed  to  protect  watercrait  and  their 
occupants  from  safety  hazards 
associated  with  the  fireworks  display. 

Discussion  of  Proposed  Rule 

This  rule,  for  safety  concerns,  would 
control  vessel  movements  in  a  regulated 
area  surrounding  the  fireworks 


launching  barge.  Entry  into  Uiis  zone 
would  be  prohibited  unless  authorized 
by  the  Captain  of  the  Port,  Portland  or 
his  designated  representative.  Coast ' 
Guard  personnel  would  enforce  this 
safety  zone.  The  Captain  of  the  Port  may 
be  assisted  by  other  Federal  and  local 
agencies. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessmentof 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  nde  under  that  Order. 
This  rule  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulalory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  act  of  IJOT  is 
unnecessary.  This  expectation  is  based 
on  the  fact  that  the  regulated  area 
established  by  the  proposed  regulation 
will  encompass  less  than  one  mile  of  the 
Columbia  River  for  a  period  of  only  one 
and  a  half  hours. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
a  portion  of  the  Columbia  River  from 
9:30  p.m.  to  11  p.m.  on  July  4th.  This 
safety  zone  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  one  and  a  half  hours  in       ''^ . 
the  evening  when  vessel  traffic  is  low. 
Traffic  will  be  allowed  to  pass  through 
the  zone  with  the  permission  of  the 
Captain  of  the  Port  or  his  designated 
representatives  on  scene,  if  safe  to  do  so. 
Because  the  impacts  of  this  proposal  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  imder  5  U.S.C.  605(b)  of 
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the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
that  this  rule  would  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  state  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  Executive  Order  13132 
and  have  determined  that  this  final  rule 
does  not  have  implications  for 
federalism  under  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
order.  We  invite  yoiu  comments  on  how 
this  proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1 ,  paragraph  (34)(g)  of  Commandant 


Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  is  provided  for 
regulations  establishing  safety  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Section  165.1314  is  added  to  read 
as  follows: 

§  1 65.1 31 4    Safety  Zone;  Fort  Vancouver 
Fireworks  Display,  Columbia  River 
Vancouver,  Washington. 

(a)  Location.  The  following  area  is  a 
safety  zorte:  all  waters  of  the  Columbia 
River  at  Vancouver,  Washington 
bounded  by  a  line  commencing  at  the 
northern  base  of  the  Interstate  5 
highway  bridge  at  latitude  45°37'16.5'' 
N,  longitude  122°40'22.5"  W;  thence 
south  along  the  Interstate  5  highway 
bridge  to  Hay  den  Island.  Oregon  at 
latitude  45°36'51.5''  N.  longitude 
122°40'39''  W;  thence  east  along  Hayden 
Island  to  latitude  45°36'36''  N,  longitude 
122°39'48''  W  (not  to  include  Hayden 
Bay);  thence  north  across  the  river  thru 
the  preferred  channel  buoy,  RG  F1(2+1)R 
6s,  to  the  Washington  shoreline  at 
latitude  45°37'1.5''  N,  longitude 
122°39'29''  W;  thence  west  along  the 
Washington  shoreline  to  the  point  of 
origin. 

("b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  this  zone  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representatives. 

(c)  Enforcement  period.  This  section 
will  be  enforced  every  July  4.  from  9:30 
p.m  (P.d.t.)  to  11  p.m.  (P.d.t.). 

Dated:  February  4,  2003.   . 
Paul  D.  Jewell, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port. 

IFR  Doc.  03-3605  Filed  2-13-03:  8:45  ^m) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-03-203] 

RiN2115-AA97 

Safety  Zones;  Captain  of  the  Port 
Chicago  Zone 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  fifteen  permanent  safety  zones 
for  annual  fireworks  displays 
throughout  the  Captain  of  the  Port 
Chicago  Zone.  These  safety  zones  are 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinity  of  fireworks 
launch  sites  and  to  ensure  the  safety  of 
life  and  property  during  each  event. 
These  safety  zones  are  intended  to 
restrict  vessels  .from  the  area 
encompassed  by  the  safety  zone  for  the 
duration  of  each  fireworks  display. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
March  17,  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  and  related  material 
to  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office  (MSO) 
Chicago,  215  W.  83rd  Street  Suite  D, 
Burr  Ridge,  IL.  60527.  MSO  Chicago 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as  the 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
MSO  Chicago  between  8  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST3  Kathryn  Varela,  MSO  Chicago,  at 
(630) 986-2175. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material.  Persons  submitting  comments 
should  include  their  name  and  address, 
identify  this  rulemaking  (CGD09-03- 
203)  and  indicate  the  specific  event  and 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for 
photocopying  and  electronic  filing. 
Persons  wanting  acknowledgement  for 
receipt  of  comments  should  enclose  a 


stamped,  self-addressed  envelope  or 
postcard. 

The  Coast  Guard  will  consider  all . 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposal  in  view  of  them. 

Public  Meeting 

The  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  public  meeting  by  writing  to 
Marine  Safety  Office  Chicago  at  the 
address  listed  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

X  Each  year,  various  organizations  in 
Illinois  and  Michigan  sponsor  fireworks 
displays  at  the  same  locations  during 
the  same  general  time  periods.  Based  on 
recent  accidents  that  have  occurred  in 
other  Captain  of  the  Port  zones,  and  the 
explosive  hazards  associated  with  these 
events,  the  Captain  of  the  Port  Chicago 
has  determined  that  fireworks  launches 
in  close  proximity  to  watercraft  pose  a 
risk  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
inexperienced  recreational  boaters, 
congested  waterways,  darkness 
punctuated  by  bright  flashes  of  light, 
alcohol  use,  and  debris  falling  into  the 
water  could  easily  result  in  serious 
injuries  or  fatalities.  Establishing  a 
saJFety  zone  to  control  vessel  movement 
will  ensiu%  the  safety  of  persons  and 
property,  at  these  events  and  help 
minimize  the  associated  risk. 

In  the  past,  and  for  those  reasons 
stated  above,  the  Captain  of  the  Port  has 
aimually  promulgated  separate 
temporary  rulemaking  for  each 
fireworks  event.  This  proposed  rule 
would  merely  consolidates  past 
temporary  nilemakings  into  one 
rulemaking,  would  include  other  events 
for  the  purpose  of  uniformity,  and 
would  allow  for  a  more  thoughtful, 
timely  rulemaking  process.  This 
rulemaking  would  create  a  permanent 
rule  listing  the  safety  zones  for  each 
fireworks  launch  platform  used  for  each 
fireworks  display.  All  geographic 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  to 
establish  a  safety  zone  around  all  annual 
fireworks  events  in  the  Captain  of  the 
Port  Chicago  area.  The  proposed  size 
was  determined  by  using  the  National 
Fire  Protection  Association  standards. 

The  Coast  Guard  believes  these 
proposed  rules  will  not  pose  any 


additional  problems  for  commercial 
vessels  transiting  the  area.  In  the 
unlikely  event  that  shipping  is  affected 
by  these  proposed  rules,  commercial 
vessels  may  request  permission  from  the 
Captain  of  the  Port  Chicago,  or  his 
designated  representative,  to  transit 

.  through  the  safety  zone.  No  commercial 
shipping  lanes  would  be  impacted  as  a 
result  of  this  rulemaking. 

The  Coast  Guard  would  annoimce  the 
exact  dates  and  times  for  these  events  by 
publishing  a  Notice  of  Implementation 
in  the  Federal  Register  at  least  ten  days 
prior  to  the  beginning  of  the  event,  and 
by  publishing  this  information  in  the 
Ninth  Coast  Guard  District  Local  Notice 
to  Mariners,  marine  information 
broadcasts,  and,  for  those  who  request  it 

■  from  MSO  Chicago,  by  facsimile  (fax).  • 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866  on 
Regulatory  Planning  and  Review  and 
therefore  does  not  require  an  assessment 
of  potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  imder  that  order.  It  is 
non-significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (DOT)  (44  FR  11040, 
February  26,  1979).  If  commepts  are 
received  to  indicate  otherwise,  the 
Captain  of  the  Port  may  reconsider  this 
determination.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  minimal  time 
that  vessels  will  be  restricted  £rom  the 
zone. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
Captain  of  the  Port  Chicago  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  an  activated 
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safety  zone.  The  safety  zone  would  not 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  This  proposed 
rule  would  be  in  effect  for  only  a  few 
hours  on  the  day  of  the  event  on  an 
annual  basis.  Vessel  traffic  could  safely 
pass  outside  the  proposed  safety  zone 
during  the  events,  traffic  would  be 
allowed  to  pass  through  the  safety  zone 
only  with  the  permission  of  the  Captain 
of  the  Port  Chicago's  on-scene 
representative  which  will  be  the  U.S. 
Coast  Guard  Patrol  Commander.  At  least 
ten  days  before  the  effective  period,  the 
Coast  Guard  will  publish  a  Notice  of 
Implementation  in  the  Federal  Register. 
In  addition,  the  exact  times  and  dates 
will  be  published  in  the  Ninth  Coast 
Guard  District  Local  Notice  to  Mariners, 
broadcasts  made  via  the  Broadcast 
Notice  to  Mariners  and  facsimile  sent  to 
operators  of  vessels  who  might  be  in  the 
affected  area  who  request  such.  If  you 
think  that  your  business,  organization, 
or  governmental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this  rule 
so  that  they  can  better  evaluate  its 
effects  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Chicago  (see 
ADDRESSES.) 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  ride  woidd  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise    . 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reason  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Add  §  165.918  to  read  as  follows: 

§  165.91 8  Safety  Zones;  Annual  Fireworks 
Displays  in  ttie  Captain  of  the  Port  Chicago 
Zone 

(a)  Safety  zones.  The  following  areas 
are  designated  safety  zones: 

(1)  Evanston  Fourth  of  July 
Fireworks — Evanston,  IL 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1000-foot 
radius  from  the  fireworks  launch  site 
with  its  center  in  approximate  position 
42°02'58''  N,  087°40'22''  W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(2)  Independence  Day  Fireworks— 
Manistee,  MI. 

(i)  Location:  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  within  the 
arc  of  &  circle  with  a  1000-foot  radius 
from  the  fireworks  launch  site  with  its 
center  in  approximate  position 
44°14'51"  N,  086°20'46''  W  (NAD  83) 
(Off  First  Street  Beach). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(3)  Independence  Day  Fireworks — 
Lake  Kalamazoo,  Saugatuck,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  within  the 
arc  of  a  circle  with  a  1000-foot  radius 
from  the  fireworks  launch  site  with  its 
center  in  approximate  position 
42°38'52.5''  N.  086°12'18.5''  W  (NAD 
83). 
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(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(4)  Independence  Day  Fireworks — 
White  Lake,  Whitehall,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  White  Lake,  Whitehall,- MI. 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  launch 
site  with  its  center  in  approximate 
position  of  43°24'33.5''N,  086°21'28.5" 
W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(5)  Pentwater  July  3rd  Fireworks — 
Lake  Michigan,  Pentwater,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  and  the 
Shipping  Channel,  Pentwater,  MI. 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  launch 
site  on  the  North  Breakwall  with  its 
center  in  approximate  position  of 
43°46'56.5''  N,  086''26'38''  W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(6)  Venetian  Night  Fireworks — Lake 
Kalamazoo,  Saugatuck,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Kalan^^oo, 
Saugatuck,  MI.  within  the  arc  of  a  circle 
with  a  1000-foot  radius  irom  the 
fireworks  launch  site  with  its  center  in 
approximate  position  42°38'52.5''  N, 
086°12'18.5''  W  (NAD  83). 

(ii)  Expected  date  and  time.  The 
fourth  weekend  in  July;. or  the  first 
weekend  in  August;  sunset  to 
termination  of  display. 

(7)  Venetian  Night  Fireworks — Lake 
Michigan,  Hammond.  IN. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  Hammond, 
IN.  within  the  arc  of  a  circle  with  a  840- 
foot  radius  from  the  fireworks  launch 
site  with  its  center  in  approximate 
position  of  41°41'54''  N,  087°30'46''  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  first 
weekend  in  August;  sunset  to 
termination  of  display. 

(8)  Venetian  Night  Fireworks — 
Monroe  Street  Harbor — Chicago,  IL. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  Chicago,  IL. 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  laimch 
site  at  Monroe  Street  Harbor  with  its 
center  in  approximate  position  of 
41°52'41''  N.  087°36'37''  W  (NAD  83). 

(ii)  Expected  date  and  time.  The 
fourth  weekend  in  July;  or  the  first 
weekend  in  August;  sunset  to 
termination  of  display. 

(9)  Wings  Over  the  Lake  Air  Show — 
Michigan  City,  IN. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  off 


Washington  Park,  Michigan  City,  IN. 
encompassed  by  a  line  drawn  between 
the  following  coordinates  starting  at 
41°43'39''  N.  086''54'32''  W;  northwest  to 
41°44'06''  N,  086°54'44''  W;  northeast  to 
41°44'21''  N,  086°53'52''  W;  southeast  to 
41°43'55''  N,  086°53'40''  W;  then 
southwest  back  to  the  point  of  origin 
(NAD  83).  The  box  starts  approximately 
250-feet  from  the  East  Pierhead  and  250- 
feet  from  Washington  Park  Beach. 

(ii)  Expected  date-and  time.  The  first 
week  in  July. 

(10)  YMCA  Lake  Michigan  Swim— 
Ferrysburg,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  off  the 
Ferrysburg  North  Pier  within  100-feet  of 
a  straight  line  from  43°03.45'  N, 
086°13.4'  W;  to  43°05'  N.  086°15.24'  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  third 
week  in  July;  from  8  a.m.  (local)  until 
the  end  of  the  event. . 

(11)  Team  Aquatics  Ski  Show— Grand 
River,  Grand  Haven,  MI. 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  the  Grand  River,  Grand 
Haven,  MI.  from  43°04'08''  N, 
086°14'13''  W;  thence  east  to  43°04'06' 
N,  086''14'07''  W;  thence  southwest  to 
43''03'53''  N,  086°14'14''  W;  and  east  to 
43°03'51.5''  N,  086°14'07.5''  W  (NAD 
83). 

(ii)  Expected  date  and  time.  The 
fourth  week  in  July;  from  6  p.m.  (local) 
until  8:30  p.m.  (local). 

(12)  Chicago  Flatwater  Classic — 
Chicago  River,  Chicago,  IL. 

.    (i)  Location.  All  waters  and  adjacent 
shoreline  of  the  Chicago  River  from  a 
line  drawn  across  the  river  at  mile 
marker  323  to  a  line  drawn  across  the 
river  at  mile  marker  331. 

(ii)  Expected  date  and  time.  The 
second  weekend  in  August;  &t)m  9  a.m. 
(local)  until  3:30  p.m.  (local). 

(13)  Navy  Pier  Summer  Fireworks — 
Lake  Michigan,  Chicago,  IL. 

(i)  Locations. 

(A)  Primary  launch  site.  All  waters 
and  adjacent  shoreline  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1400-foot  radius  from  the  fireworks 
launch  platform  with  its  center  in 
approximate  position  41°53'18*  N, 
087°36'08''  W  (NAD  83). 

(B)  Alternate  launch  site.  In  the  case 
of  inclement  weather,  the  alternate 
launch  site  is  all  waters  and  adjacent 
shoreline  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1400-foot 
radius  with  its  center  in  approximate 
position  41°53'24''  N,  087°35'44''  W 
(NAD  83).  % 

(ii)  Expected  dates  and  times.  Every 
Wednesday  and  Saturday  evening  from 
9  p.m.  (local)  until  termination  of 
display  from  Jime  1  thru  September  1. 


(14)  Navy  Pier  4th  of  July  Fireworks — 
Lake  Michigan,  Chicago,  IL. 

(i)  Locations. 

(A)  Primary  launch  site.  All  waters 
and  adjacent  shoreline  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1400  foot  radius  from  the  fireworks 
launch  platform  with  its  center  in 
approximate  position  41''53'18"  N, 
087°36'08''  W  (NAD  83). 

(B)  Alternate  launch  site.  In  the  case 
of  inclement  weather,  the  alternate 
laimch  site  is  all  waters  and  adjacent 
shoreline  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1400-foot 
radius  with  its  center  in  approximate 
position  41''53'24''  N.  087''35'44''  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  first 
week  of  July;  sunset  to  termination  of 
display. 

(15)  St.  Joseph's  River  Marathon 
Swim — St.  Joseph,  MI. 

(i)  Location.  All  the  waters  of  Lake 
Michigan  (off  of  St.  Joseph,  MI.),  and  the 
St.  Joseph  River,  within  100-feet  of  the 
race  coiu-se. 

(ii)  Expected  date  and  time.  The  3rd 
week  in  July;  from  11  a.m.  (local)  until 
the  end  of  the  event. 

(b)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed.  U.S.  Coast  Guard  Auxiliary, 
representatives  of  the  event  organizer, 
and  local  or  state  officials  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  other  applicable 
laws. 

(3)  In  cases  where  shipping  is 
affected,  commercial  vessels  may 
request  permission  frt>m  the  Captain  of 
the  Port  Chicago  to  transit  the  safety 
zone.  Approval  in  such  cases  wdl  be 
case-by-case.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  Channel  16,  VHF-FM. 

(c)  Captain  of  the  Port  Chicago  Will 
announce  the  exact  time  and  location  of 
the  annual  events  listed  in  this  section 
by  publication  of  a  Notice  of 
Implementation  in  the  Federal  Register 
at  least  tea  days  prior  to  the  begiiuiing 
of  the  event.  Broadcast  Local  Notice  to 
Mariners,  or  any  other  means  deemed 
appropriate. 
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'  Dated:  fanuary  30.  2003. 
L.M.  Henderson. 

Commander.  U.S.  Coast  Guard.  Acting 

Captain  of  the  Port.  Chicago. 

|FR  Doc.  03-3739  Filed  2-13-03;  8:45  ami 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-7452-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Rhode  Island; 
One  Hour  Ozone  Attainment 
Demonstration  for  the  Rhode  Island 
Ozone  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to  fully 
approve  the  one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  (SIP)  for  the  Rhode  Island  serious 
ozone  nonattainment  area,  submitted  by 
the  Rhode  Island  Department  of 
Environmental  Protection  on  January 
27.  2003.  This  action  is  based  on  the 
requirements  of  the  Clean  Air  Act  as 
amended  in  1990,  related  to  one-hour 
ozone  attainment  demonstrations. 
DATES:  Comments  must  be  received  on 
or  before  March  17.  2003. 
ADDRESSES:  Written  comments  (two 
copies  if  possible)  should  be  sent  to: 
David  B.  Conroy  at  the  EPA  Region  I 
(New  England)  Office.  One  Congress 
Street.  Suite  1100-CAQ,  Boston. 
Massachusetts  02114-2023. 

Copies  of  the  state  submittal  and 
EPA's  technical  support  document 
(TSD)  are  available  for  public  inspection 
during  normal  business  hours  (9  A.M.  to 
4  P.M.)  at  the  following  addresses:  U.S. 
Environmental  Protection  Agency. 
Region  1  (New  England).  One  Congress 
St..  11th  Floor.  Boston,  Massachusetts, 
telephone  (617)  918-1664,  and  at  the 
Office  of  Air  Resources.  Department  of 
Environmental  Management.  235 
Promenade  Street.  Providence.  Rhode 
Island  02908-5767.  Please  telephone  in 
advance  before  visiting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  BurkhSrt,  (617)  918-1664. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  an  analysis  of  the  one- 
hour  ozone  attainment  demonstration 
SIP  submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  (Rhode  Island  DEM)  in 
proposed  form  on  January  27,  2003  for 
the  Rhode  Island  serious  ozone 
nonattainment  area.  This  revision  is 


being  proposed  under  a  procedure 
called  parallel  processing.  Under 
parallel  processing,  EPA  proposes 
action  on  a  state  submission  before  it 
has  been  formally  submitted  to  EPA, 
and  will  take  final  action  on  its  proposal 
if  the  final  submission  is  substantially 
unchanged  from  the  submission  on 
which  proposal  is  based,  or  if  significant 
changes  in  the  final  submission  are 
anticipated  and  adequately  described  in 
EPA's  proposal  as  a  basis  for  EPA's 
proposed  action. 

The  Rhode  Island  DEM  will  hold  a 
public  hearing  on  its  proposed  SIP 
revision  on  February  27.  2003.  The  SIP 
revision  that  Rhode  Island  has  proposed 
includes  all  the  basic  elements  of  what 
EPA  is  proposing  to  approve.  If  the 
proposed  attainment  demonstration 
plan  is  substantially  changed.  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  po  substantial  changes  are  made.  EPA 
will  approve  the  state's  plan  consistent 
with  this  proposal  and  any  submitted 
comments.  Before  EPA  can  finally 
approve  this  SIP  revision.  Rhode  Island 
must  finally  adopt  the  SIP  revision  and 
submit  it  formally  to  EPA  for 
incorporation  into  the  SIP. 
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Attainment  Demonstration? 
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Action  on  the  Attainment  Demonstration 
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VI.  What  are  the  Relevant  Policy  and 
Guidance  Documents? 

VII.  How  Does  the  Rhode  Island  Submittal 
Satisfy  the  Framework? 
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IX.  Administrative  Requirements 

L  Clean  Air  Act  Requirements  for 
Serious  Ozone  Nonattainment  Areas 

The  Clean  Air  Act  (CAA)  requires 
EPA  to  establish  national  ambient  air 
quality  standards  (NAAQS  or  standards) 
for  certain  widespread  pollutants  that 
cause  or  contribute  to  air  pollution  that 
is  reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  one-hour  0.12  parts  per  million 
(ppm)  ground-level  ozone  standard.  44 
FR  8202  (February  8.  1979).  Ground- 
level  ozone  is  not  emitted  directly  by 
sources.  Rather,  emissions  of  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOCs)  react  in  the 
presence  of  sunlight  to  form  ground- 


level  ozone.  NOx  and  VOC  are  referred 
to  as  precursors  of  ozone. 

An  area  exceeds  the  one-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  one-hour 
average  ozone  concentration  of  0.125     , 
ppm  or  higher.'  An  area  is  violating  the 
standard  if.  over  a  consecutive  three- 
year  period,  more  than  three 
exceedances  are  expected  to  occur  at 
any  one  monitor.  The  area's  4th  highest 
ozone  reading  at  a  single  monitor  is  its 
design  value.  The  CAA,  as  amended  in 
1990,  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (November  6. 
1991).  The  CAA  further  classified  these 
areas,  based  on  the  area's  design  value, 
as  marginal,  moderate,  serious,  severe, 
or  extreme.  CAA  section  181(a). 
Marginal  areas  were  suffering  the  least 
significant  air  pollution  problems  while 
the  areas  classified  as  severe  and 
extreme  had  the  most  significant  air 
pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  wilh  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  were  required  to  attain  the 
one-hour  ozone  standard  by  November 
15;  1999  and  severe  areas  are  required 
to  attain  by  November  15,  2005  or 
November  15,  2007.  The  Rhode  Island 
ozone  nonattainment  area  is  classified 
as  serious  and  its  attainment  date  is 
November  15.  1999. 

Under  section  182(c)(2)  of  the  CAA. 
serious  areas  were  required  to  submit  by 
November  15. 1994  demonstrations  of 
how  they  would  attain  the  one-hour 
ozone  standard  and  how  they  would 
achieve  reductions  in  VOC  emissions  of 
9  percent  for  each  three-year  period 
until  the  attainment  year.  In  some  cases, 
NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions. 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 


I  The  one-hour  ozone  standard  is  0.12  ppm. 
EPA's  long-standing  practice  is  that  monitored 
values  of  0.125  ppm  or  higher  are  rounded  up,  and 
thus  considered  an  exceedance  of  the  NAAQS  and 
values  less  than  0.125  ppm  are  rounded  down  and 
are  not  an  exceedance. 
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measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budgets  for 
transportation  conformity  piuposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  the  effects  of  emissions 
associated  with  new  or  improved 
federally-funded  roadways  and  transit 
are  considered  before  they  are  Federally 
funded  or  approved.  As  described  in 
section  176(c)(2)(A)  of  the  CAA, 
attainment  demonstrations  necessarily 
include  the  estimates  of  motor  vehicle 
emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  federally- 
supported  transportation  plans, 
transportation  implementation 
programs,  and  projects  conform  to  the 
attainment  demonstration  SIP. 

II.  Background  and  Current  Air  Quality 
Status  of  the  Rhode  Island  Ozone 
Nonattainment  Area 

The  Rhode  Island  ozone 
nonattaiiunent  area  is  a  state  wide  area. 
Historically  and  throughout  most  of  the 
1990's,  ozone  monitors  throughout  the 
Rhode  Island  nonattainment  area 
violated  the  one-hour  ozone  standard. 
Directly  downwind  of  the  Rhode  Island 
nonattainment  area,  there  were  also  a 
number  of  other  nonattainment  areas 
violating  the  one-hour  ozone  standard 
during  the  1990's  in  Massachusetts, 
New  Hampshire,  and  in  portions  of 
southern  Maine. 

On  June  9,  1999,  EPA  determined  that 
the  Rhode  Island  serious  ozone 
nonattainment  area  had  attained  the  1- 
hour  ozone  standard  (64  FR  3091 1).^ 
This  determination  was  based  on  data 
collected  from  1996-1998.  On  June  9, 
1999.  EPA  also  determined  that  the 
Eastern  Massachusetts  area,  the 
Portsmouth-Dover-Rochester,  New 
Hampshire  ozone  nonattainment  area, 
and  the  Portland,  Maine  ozone 
nonattainment  area  had  also  attained 
the  l-hoiu*  ozone  standard  based  on  data 
collected  from  1996-1998.  See  64  FR 
30911.  At  the  time  of  these 
determinations  of  attainment,  there 
were  no  areas  in  any  portion  of  Rhode 
Island,  Eastern  Massachusetts.  New 
Hampshire  or  Maine  that  violated  the 
^e-hoiu-  ozone  standard. 

The  Rhode  Island  nonattainment  area 
continued  to  have  air  quality  meeting 


the  one-hour  ozone  standard  in  1999 
(based  on  data  from  1997-1999)  and  in 
2000  (based  on  data  from  1998-2000). 
Based  on  data  collected  in  1999-2001. 
however,  the  Rhode  Island  area  now  has 
air  quality  violating  the  one-hour  ozone 
standard.  The  violating  monitors,  based 
on  1999-2001  ozone  data,  are  in  West 
Greenwich,  East  Providence,  and 
Narragansett.  Rhode  Island.  Ozone  data 
readings  from  the  monitors  for  the  area 
bova.  the  summer  of  2002  now  show 
only  the  West  Greenwich  and  East 
Providence  monitors  registering  a 
violation  of  the  one-hour  ozone  NAAQS 
for  the  three-year  period  2000-2002. 

m.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

A.  Ozone  Transport  Assessment  Group 
and  the  NOx  SIP  Call 

Notwithstanding  significant  efforts  by 
the  states,  in  1995  EPA  recognized  that 
many  states  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 
VOCs  in  upwind  states  (and  the  ozone 
formed  by  these  emissions)  affected 
these  nonattaiiunent  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined.  This  phenomenon  is  called 
ozone  transport. 

On  March  2. 1995,  Mary  D.  Nichols, 
EPA's  then  Assistant  Adininistrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  states  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SEP 
submittals. 3  Recognizing  the  problems 
created  hy  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  states 
in  the  eaistem  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)* 
and  provided  for  the  states  to  submit  the 
attainment  demonstration  SIPs  based  on 
the  expected  time  frames  for  OTAG  to 
complete  its  evaluation  of  ozone 
transport. 

In  Jime  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  ^d  the  precursor  NOx  is 


^  In  that  notice,  EPA  also  determined  the  one- 
hour  ozone  standard  no  longer  applied  to  the  Rhode 
Island  area.  Sultsequently,  due  to  continued 
litigation  regarding  the  8-hour  ozone  standard,  EPA 
reinstated  the  applicability  of  the  one-hour  ozone 
standard  in  all  areas.  See  65  FR  45182  (July  20. 
2000).  EPA.  however,  did  not  modify  it^ 
determination  that  the  Rhode  Island  area  had 
attained  the  one-hour  ozone  standard. 


^  Memorandum,  "Ozone  Attainment 
Demonstrations,"  issued  March  2,  1995.  A  copy  of 
the  memorandum  may  be  found  on  EPA's  Web  site 
at  http://www.epa.gov/ttn/oarpg/tlpgm.hlml. 

*  Letter  from  Mary  A.  Gade.  Director.  State  of 
Illinois  Enviroiunental  Protection  Agency  to 
Environmental  Council  of  States  (ECOS)  Members, 
dated  April  13, 1995. 


significant  and  should  be  reduced 
regionally  to  enable  states  in  the  eastern 
half  of  the  country  to  attain  the  ozone 
NAAQS. 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29, 1997 
memorandum,  Richard  Wilson,  EPA's 
then  Acting  Aslistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  states  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented:  (2)  a  list  of  measiu-es 
needed  to  meet  the  remaining  rate-of- 
progress  (ROP)  emissions  reduction 
requirement  and  to  reach  attainment;  (3) 
for  severe  areas  only,  a  conunitment  to 
adopt  and  submit  target  calculations  for 
post-1999  ROP  and  the  control  measures 
necessary  for  attainment  and  ROP  plans 
through  the  attaiiunent  year  by  the  end 
of  2000;  (4)  a  commitment  to  implement 
the  SIP  control  programs  in  a  timely 
manner  and  to  meet  ROP  emissions 
reductions  and  attaiiunent;  and  (5) 
evidence  of  a  public  hearing  on  the  state 
submittal.^  This  submission  is 
sometimes  referred  to  as  the  Phase  2 
submission.  Motor  vehicle  emissions 
budgets  can  be  established  based  on  a 
commitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measures  needed.  Thus,  state 
submissions  due  in  April  1998  imder 
the  Wilson  policy  should  have  included 
motor  vehicle  emissions  budgets. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  EPA 
found  that  current  SIPs  in  22  states  and 
the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hoiu-  ozone  standard  because 
they  did  not  regulate  NOx  emissions 
that  significantly  contribute  to  ozone 
transport.  62  FR  60318  (November  7, 
1997).  The  EPA  finalized  that  rule  in 
September  1998,  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  state  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (October 
27,  1998).  This  final  rule  is  commonly 
referred- to  as  the  NOx  SIP  Call. 


5  Memorandum.  "'Guidance  for  Implementing  the 
1-Hour  Ozone  and  Pre-Existing  PM  10  NAAQS." 
issued  Deceml>er  29.  1997.  A  copy  of  this 
memorandum  may  t>e  found  on  EPA's  Web  site  at 
http://www.epa.gov/ttn/oarpg/tlpgm.html. 
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B.  Rhode  Island  Ozone  Attainment 
Demonstration  Submittal 

Unlike  other  states  with  serious  ozone 
nonattainment  areas,  Rhode  Island  did 
not  in  1998  submit  a  final  ozone 
attainnrent  demonstration  as  a  SIP 
revision  pursuant  to  EPA's  December 
29,  1997  memorandum.  Based  on  data 
collected  from  1996-1998,  EPA 
determined  on  June  9,  1999  (64  FR 
30911)  that  the  Rhode  Island  serious 
ozone  nonattainment  area  had  attained 
the  1-hour  ozone  standard.  Consistent 
with  EPA  policy,  since  the  Rhode  Island 
area  had  attained  the  standard  by 
November  15.  1999,  its  statutory 
attainment  date,  Rhode  Island  did  not 
need  to  submit  an  attainment 
demonstration  to  EPA  for  EPA  to  take 
action  on." 

The  Rhode  Island  nonattainment  area 
continued  to  have  air  quality  meeting 
the  one-hour  ozone  standard  through 
the  summer  of  2000,  and  it  was  not  until 
after  the  summer  of  2001  that  the  Rhode 
Island  area  had  air  quality  violating  the 
one-hour  ozone  standard.  At  that  point 
in  time,  this  nonattainment  area  was 
once  again  required  to  have  an  approved 
attainment  demonstration  and  ROP  plan 
with  respect  to  section  182(c)(2)  of  the 
CAA-  Today,  in  this  proposed  rule,  EPA 
is  proposing  action  on  the  proposed 
attainment  demonstration  SIP  submitted 
by  the  Rhode  Island  DEM  on  January  27, 
2003.  EPA  has  previously  approved  the 
state's  15%  plan  (63  FR  67594,  12/8/98) 
and  9%  ROP  plan  (66  FR  30811,  6/8/ 

01). 

The  Rhode  Island  Attainment 
Demonstration  contains  the  following 
elements:  (1)  The  required 
photochemical  grid  attainment 
demonstration  modeling,  supplemented 
with  a  weight-of-evidence  (WOE) 
analysis  showing  how  attainment  will 
be  achieved:  (2)  an  analysis  showing 
that  Rhode  Island  is  implementing  all 
reasonably  available  control  measures 
(RACM)  and  that  no  other  RACM  could 
be  adopted  in  Rhode  Island  that  would 
advance  the  attainment  year;  (3)  motor 
vehicle  emissions  budgets  for  the 
attainment  year,  which  are  used  for 
conformity  determinations,  and  (4) 
contingency  measures  as  required 
piu-suant  to  section  172(c)(9)  of  the 


"Policy  guidance  contained  in  a  May  10.  1995 
memorandum  from  )ohn  Seilz,  Director  of  EPA's 
Office  of  Air  Quality  Planning  and  Standards, 
entitled  "Reasonable  Further  Progress.  Attainment 
Demonstration,  and  Related  Requirements  for 
Ozone  Nonattainment  Areas  Meeting  the  Ozone 
National  Ambient  Air  Quality  Standard" 
recommends  that  ROP  and  attainment 
demonstration  requirements,  along  with  certain 
other  related  requirements,  of  Part  D  of  Title  1  of 
the  Clean  Air  Act  are  no  longer  applicable  to  an 
area  once  it  has  air  quality  data  indicating  that  the 
one  hour  ozone  standard  has  been  attained. 


CAA.  Rhode  Island  Department  of 
Environmental  Protection  will  hold  a 
public  hearing  on  this  Attainment 
Demonstration  SIP  on  February  27. 
2003. 

The  statutory  attainment  date  for  the 
Rhode  Island  Area  was  November  15, 
1999.  The  area  attained  the  standard  as 
of  its  attainment  date,  but  then 
subsequently  experienced  a  violation. 
The  CAA  does  not  expressly  address  the 
appropriate  attainment  date  for  an  area 
that  attains  the  standard  by  its 
attainment  date  but  then  subsequently 
violates  the  standard  nor  does  it  address 
the  planning  requirements  that  apply  to 
such  an  area?  (CAA  sections  1 79  (c)  and 
(d)  and  181(b)(2)  establish  requirements 
only  for  those  areas  that  EPA  determines 
do  not  attain  the  standard  by  their 
attainment  date.)  With  respect  to  the 
attainment  date,  both  subparts  1  and  2 
specify  outride  dates  for  attainment  and 
provide  that  attainment  must  be  "as 
expeditiously  as  practicable."  CAA 
sections  172(a)(2)  and  181(a)(1).  With 
respect  to  control  obligations,  EPA 
generally  attempts  first  to  work  with  the 
State  to  submit  a  revised  SIP  and,  where 
necessary,  would  issue  a  SIP  Call 
pursuant  to  section  110(k)(5).  See  e.g., 
65  FR  64352  (Oct.  27,  2000).  Here, 
Rhode  Island  is  already  well  on  its  way 
to  submitting  a  final  attainment 
demonstration  and  has  indicated  that 
the  demonstration  provides  for 
attainment  as  expeditiously  as 
practicable,  i.e.  by  November  15,  2007. 
We  review  Rhode  Island's  submission  in 
the  following  sections. 

rv.  what  Are  the  Components  of  a 
Modeled  At|aiiunent  Demonstration? 

The  EPA  provides  that  states  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  account  for  inherent  uncertainty  in 
the  modeling.^  In  order  to  have  a 
complete  modeling  demonstration 
submission,  states  should  have 
submitted  the  required  modeling 
analysis  and  identified  any  additional 
evidence  that  EPA  should  consider  in  ' 
evaluating  whether  the  area  will  attain 
the  standard. 


'  The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  one-hour  ozone  NAAQS.  See  U.S.  EPA, 
(1991).  Guideline  for  Regulatory  Application  of  the 
Urban  Airshed  Model,  EPA-45b/4-91-013.  (|uly 
1991).  A  copy  may  be  found  on  EPA's  web  site  at 
http://www.epa.gpv/ttn/scram/  (file  name: 
•UAMREG  ").  See  also  U.S.  EPA,  (1996),  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA-454/B-95- 
007,  dune  1996).  A  copy  may  be  found  on  EPA's 
Web  site  at  http://www.epa.gov/ttn/scTam/  (file 
name:  "OSTEST"). 


A.  Modeling  Requirements 

For  piuposes  of  demonstrating 
attainment,  section  182(c)  of  the  CAA 
requires  serious  areas  to  use 
photochemical  grid  modeling  or  an 
analytical  method  EPA  determines  to  be 
as  effective.^  The  photochemical  grid 
model  is  set  up  using  meteorological 
conditions  conducive  to  the  formation 
of  ozone.  Emissions  for  a  base  year  are 
used  to  evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  consistent  with  conditions 
specified  by  EPA's  guidance.  When  the 
predicted  concentrations  are  above  the 
NAAQS,  an  optional  weight-of-evidence 
determination  which  incorporates,  but 
is  not  limited  to,  other  analyses,  such  as 
air  quality  and  emissions  trends,  may  be 
used  to  address  uncertainty  inherent  in 
the  application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  state  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analysis  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (state  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
state  must  select  air  pollution  days.  i.e.. 
days  in  the  past  with  poor  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  state  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
state  needs  to  determine  the  grid 


■Ibid. 
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resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  state  needs  to 
generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  state 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  one-hour 
daily  maximum  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  reconunends 
that  states  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
state  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
for  each  modeled  day  ^  to  the  attainment 
level  of  0.124  ppm.  If  none  of  the 
predictions  exceed  0.124  ppm.  the  test 
is  passed. 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  state  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  one-hoiu 
ozone  standard  allows  for  up  to  three 
readings  above  the  standard  over  a 
three-year  period  before  an  area  is 
considered  to  be  in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQS. 
For  example,  a  monitoring  site  for 


^The  initial,  "ramp-up,"  days  for  each  episode  are 
excluded  fix>m  this  determination. 


which  the  four  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm.  0.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identify  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  tipper  limit  generally 
represents  the  maximum  ozone 
concentration  observed  at  a  location  on 
a  single  day  and  it  would  be  the  only 
reading  above  the  standard  that  would 
be  expected  to  occiu  no  more  than  an 
average  of  once  a  year  over  a  three-year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is belowthe acceptable uppec 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  are 
very  imusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0.124  ppm. 

B.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

As  with  other  predictive  tools,  there 
are  inherent  uncertainties  associated 
with  modeling  and  its  results.  For 
example,  there  are  imcertainties  in  some 
of  the  modeling  inputs,  such  as  the 
meteorological  and  emissions  data  bases 
for  individual  days  and  in  the 
methodology  used  to  assess  the  severity 
of  an  exceedance  at  individual  sites. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the  1 

NAAQS  is  likely.  The  process  by  which 
this  is  done  is  called  a  weight-of- 
evidence  determination. 

Under  a  WOE  determination,  the  state 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  e.g.,  a  rollback 
analysis;  other  modeled  outputs,  e.g., 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and,  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  For  example,  the  EPA's  guidance 
contains  no  limit  on  how  close  a 
modeled  attainment  test  must  be  to 
passing  to  conclude  that  other  evidence 


besides  an  attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 

The  EPA's  modeling  guidance  also 
recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results.^ 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed 
below. 

V.  What  Is  the  Framework  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  key  elements  which  generally 
must  be  present  in  order  for  EPA  to 
approve  the  one-hqur  attainment 
demonstration  SIPs.  These  elements  are: 
measures  required  by  the  CAA  and 
measures  relied  on  in  the  modeled 
attainment  demonstration  SIP;  NOx 
reductions  affecting  boundary 
conditions;  motor  vehicle  emissions 
budgets;  any  additional  measures 
needed  for  attainment^";  jmd  a  Mid- ' 
Course  Review  (MCR). 

A.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  states  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification.  Li 
addition,  a  state  may  have  included 
control  measures  in  its  attainment 
strategy  that  are  in  addition  to  measiu^s 
required  in  the  CAA.  For  purposes  of 
fully  approving  the  state's  SiP,  the  state 
needs  to  adopt  and  submit  all  VOC  and 
NOx  controls  within  the  local  modeling 
domain  that  were  relied  on  for  pmposes 
of  the  modeled  attainment 
demonstration. 

The  information  in  Table  1  is  a 
simunary  of  the  CAA  requirements  that 
should  be  met  for  a  serious  area  for  the 
one-hoiu  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  CAA.  EPA  must  have  taken 
final  action  approving  all  measures 


'°  As  discussed  in  detail  below,  the  Rhode  Island 
attainment  demonstratidn  shows  attainment 
without  the  need  for  additional  measures  beyond 
what  has  been  adopted  into  the  .SIP  or  will  be 
required  by  federal  regulations.  Therefore 
additional  measures  are  not  required  for  Rhode 
Island. 
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relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 


a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 


182(c)(2).  This  was  done  for  all  the 
measiu^s  for  Rhode  Island. 


Table  1.— CAA  Requirements  for  Serious  Areas 


— NSR  for  VOC  and  NOx",  including  an  oHset  ratio  of  1.2:1  and  a  major  VOC  and  NOx  source  cutoff  of  50  tons  per  year 

—Reasonable  Available  Control  Technology  (RACT)  for  VOC  and  NOx  '^ 

—Enhanced  Inspection  and  Maintenance  (l/M)  program. 

—1 5%  volatile  organic  compound  plans. 

— Emissions  inventory. 

— Emission  statements. 

— Periodic  inventories. 

— Attainment  demonstration. 

—9  percent  ROP  plan  through  1999. 

— Clean  fuels  program  or  substitute. 

—Enhanced  monitoring  Photochemical  Assessment  Monitoring  Stations. 

— Stage  II  vapor  recovery 

— Contingency  measures. 

—Reasonably  Available  Control  Measures  Analysis.  " ; ; 


I  Unless  the  area  has  in  effect  a  NOx  waiver  under  section  182(f).  The  Rhode  Island  area  is  not  such  an  area. 


1.  Control  Measures  Adopted  by  Rhode 
Island 

Adopted  and  submitted  rules  for  all 
previously  required  Ci\A  mandated 
measures  for  the  specific  area 


classification  that  are  being  relied  on  in 
the  attainment  demonstration  are 
required.  This  also  includes  measures 
that  may  not  be  required  for  the  area 
classification  but  that  the  state  relied  on 


in  the  SIP  submission  for  attainment.  As 
explained  in  Table  2.  Rhode  Island  has 
submitted  and  EPA  has  approved  SIPs 
for  all  of  the  measures  the  state  is 
relying  on  for  attainment. 


Table  2.— Control  Measures  in  the  One-Hour  Ozone  Attainment  Plan  for  the  Rhode  Island  Serious  Ozone 

nonattainment  area 


Name  of  control  measure 


On-board  Refueling  Vapor  Recovery  

Federal  Motor  Vehicle  Control  program  (Tier  0) 
Heavy  Duty  Diesel  Engines  (On-road) 
Federal  Non-road  Heavy  Duty  diesel  engines  .. 

Federal  Non-road  Gasoline  Engines  

Federal  Marine  Engines 

Rail  Road  Locomotive  Controls  

Automotive  Refinishing  

Enhanced  Inspection  &  Maintenance  

NOx  RACT  

VOC  RACT  pursuant  to  sections  182(a)(2)(A) 

and  182(b)(2)(B)  of  CAA. 
VOC  RACT  pursuant  to  section   182(b)(2)(A) 

and  (C)  of  CAA. 


Stage  II  Vapor  Recovery 

Reformulated  Gasoline  

National  Low  Emission  Vehicle  (NLEV)  

Clean  Fuel  Fleets 

Base  Year  Emissions  Inventory 

15%  VOC   Reduction   Plan  and  Contingency 
Plan. 

9%  rate  of  progress  plan 

Emissions  Statements  

Enhanced  Monitoring  (PAMS)  

OTC  NOx  MOU  Phase  II  

NOx  SIP  Call  , 


Type  of  measure 

Federal  rule  - 

Federal  rule  

Federal  rule  

Federal  rule  

Federal  rule  

Federal  rule  

Federal  rule  

State  initiative 

CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 

CAA  SIP  Requirement  . 


Approval  status 


CAA  SIP  Requirement  

State  opt-in  

Stale  opt-in 

CAA  SIP  Requirement  

CAA  SIP  Requirement  

CAA  SIP  Requirement  

CAA  SIP  Requirement  

CAA  SIP  Requirement  

CAA  SIP  Requirement  

State  initiative 

CAA  requirement  establistied 
pursuant  to  SIP  call. 


Promulgated  at  40  CFR  part  86. 
Promulgated  at  40  CFR  part  86  (pre-1990). 
Promulgated  at  40  CFR  pan  86. 
Promulgated  at  40  CFR  part  89. 
Promulgated  at  40  CFR  part  90. 
Promulgated  at  40  CFR  part  91 . 
Promulgated  at  40  CFR  part  92. 
SIP  approved  (61  FR  3827;  2/2/96). 
SIP  approved  (66  FR  9663:  2/9/01). 
SIP  approved  (62  FR  46202;  9/2/97). 
SIP  approved  (59  FR  52429;  10/18/94). 

Marine  vessel  loading  SIP  approved  (61  FR  14975;  4/4/96). 
limited  approval  for  non-CTG  RACT  rule  (61  FR  14975;  4/ 
4/96  64  FR  67500;  12/2/99).  EPA  approval  pending  for  cer- 
tain non-CTG  RACT  determinations.  The  state  does  not 
lifely  on  reductions  from  the  facilities  with  approval  pending 
for  attainment. 

SIP  Approved  (58  FR  65933;  12/17/93). 

SIP  approved  (65  FR  12476;  3/9/00). 

Federal  program  promulgated  at  40  CFR  86  subpart  R.  State 
opt-in  SIP  appwved  (65  FR  12476;  3/9/00). 

SIP  approved  (65  FR  12476;  3/9/00).  Rhode  Island  used 
RFG  reductions  to  meet  the  Clean  Fuel  Fleet  requirement. 

SIP  approved  (61  FR  55902;  10/30/96,  amended  63  FR 
67600,  12/8/98). 

SIP  approved  (63  FR  67594;  12/8/98). 

SIP  approved  (66  FR  3081 1 ;  6/8/01 ). 
SIP  approved  (60  FR  2526;  1/10/95). 
SIP  approved  (61  FR  55897;  10/30/96). 
SIP  approved  (64  FR  29567;  6/2/99). 
SIP  approved  (65  FR  81748;  12/27/00). 
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B.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

On  October  27. 1998.  EPA  completed 
rulemaking  on  the  NOx  SIP  call  which 
required  states  to  address  transport  of 
NOx  and  ozone  to  other  states.  To 
address  transport,  the  NOx  SIP  call 
established  emissions  budgets  for  NOx 
that  23  jurisdictions  were  required  to 
show  they  would  meet  by  2007  through 
enforceable  SIP  measures  adopted  and 
submitted  by  September  30,  1999.  The 
NOx  SIP  call  is  intended  to  reduce 
emissions  in  upwind  states  that 
significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  soiu-ces  that  the 
states  must  regulate  nor  did  EPA  limit 
the  states'  choices  regarding  where  to 
achieve  the  emission  reductions.  The 
courts  have  largely  upheld  EPA's  NOx 
SIP  Call.  Michigan  v.  United  States  Env. 
Prot.  Agency,  213  F.3d  663  p.C.  Cir. 
2000).  cert,  denied,  U.S..  121  S.Ct.  1225. 
149  L.Ed.  135  (2001);  Appalachian 
Power  V.  EPA.  251  F.Sd  1026  (D.C.  Cir. 
2001).  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  states  subject  to  the  NOx 
SIP  call  have  largely  adopted  the 
controls  necessary  to  meet  the  budgets 
set  for  them  under  the  NOx  SIP  call 
rule.  The  controls  to  achieve  these 
reductions  should  be  in  place  by  May 
2004. 

Rhode  Island  used  the  best  available 
NOx  SIP  Call  information  in  its 
modeling  analysis.  The  modeling 
analysis  is  discussed  in  more  detail 
below.  Furthermore.  Rhode  Island 
adopted  control  measures  to  meet  the 
requirements  of  the  NOx  SIP  call.  EPA 
approved  the  regulation  Rhode  Island 
adopted  pursuant  to  the  NOx  SIP  call  on 
December  27,  2000  (65  FR  81748). 

C.  Motor  Vehicle  Emissions  Budgets 
(MVEBs) 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  level  of  motor  vehicle 
emissions,  which  when  considered  with 
emissions  from  all  other  sources 
(stationary,  area  and  other  mobile 
source),  is  consistent  with  attaiiunent. 
The  estimate  of  motor  vehicle  emissions 
is  used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  piuposes,  die  estimate  of 
motor  vehicle  emissions  is  known  as  the 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessary  part  of  an 
attainment  demonstration  SIP.  A  SIP 
cannot  effectively  demonstrate 


attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment.  See  section  VII.I.  below  for 
the  discussion  of  the  motor  vehicle 
emissions  budgets  included  in  the 
Rhode  Island  attainment  demonstration. 

D.  Mid-Course  Review 

A  mid-course  review  (MCR),  which 
generally  is  performed  midway  between 
approval  of  the  attainment 
demonstration  and  the  attainment  date, 
is  a  reassessment  of  modeling  analyses 
and  more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable.  See 
section  VII.G.  below  for  additional 
discussion  on  Rhode  Island's  mid- 
course  review. 

E.  Reasonably  Available  Control 
Measures  (RACM)  Analysis 

Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  all  RACM  and  provide 
for  attainment  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498.  13560.  In  that  guidance.  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally.  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  would 
otherwise  be  inappropriate  for  local 
reasons,  including  costs.  The  EPA  also 
issued  a  memorandum  re-confirming 
the  principles  in  the  earlier  guidance, 
entitled,  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Oz;one 
Nonattainment  Areas."  John  S.-Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  November  30. 1999.  Web 


site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

When  EPA  presented  its  statutory 
argument  in  support  of  its  RACM  policy 
to  the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  in  defense  of  its  approval  of  the 
Washington  D.C.  ozone  SIP,  the  D.C. 
Circuit  found  reasonable  EPA's 
interpretation  that  measures  must- 
advance  attainment  to  be  RACM.  Sierra 
Club  V.  EPA.  294  F.Sd  155,  162  (D.C. 
Cir.  2002).  Specifically,  the  Courf  found 
that: 

EPA  reasonably  concluded  that  because  the 
Act  'use[s]  the  same  terminology  in 
conjunction  with  the  RACM  requirement'  as 
it  does  in  requiring  timely  attainment, 
compare  42  U.S.C.  7502(c)(1)  (requiring 
implementation  of  RACM  'as  expeditiously 
as  practicable  but  no  later  than'  the 
applicable  aUainment  deadline),  with  id. 
§  7511(a)(1)  (requiring  attainment  under  same 
constraints),  the  RACM  requirement  is  to  be 
understood  as  a  means  of  meeting  the 
deadline  for  attainment. 

Id.  Morever.  the  D.C.  Circuit  rejected,  as 
a  "misreading  of  both  text  and  context," 
Sierra  Club's  arguments  that  EPA's 
interpretation  of  RACM  conflicts  with 
the  Act's  text  and  purpose  and  lacks  any 
rational  basis.  The  D.C.  Circuit  also 
found  reasonable  EPA's  interpretation 
that  it  coidd  consider  costs  in  a  RACM 
analysis  and  that  measures  may  be 
rejected  if  they  would  require  an 
intensive  and  costly  effort  for  regulation 
of  many  small  sources.  Sierra  Club  v. 
EPA.  294  F.3d  at  162,163.  See  section 
Vn.H.  below  for  additional  discussion 
on  Rhode  Island's  RACM  analysis. 

VI.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
.  and  guidance  memoranda.  The 
documents  and  their  location  on  EPA's 
web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Relevant  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiining  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram  (file  name:  "ADDWOElH"). 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information. on 
Emissions,  Control  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  November  24,  1999. 
OAQPS.  U.S.  EPA,  RTF,  NC. 

3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
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Attainment  Demonstrations."  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  the  Air  Division  Directors, 
Regions  I-Vl.  November  3,  1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
trafconf.html. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI,  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking." 
November  8,  1999.  Web  site:  http:// 
www.epa.gov/oms/transp/trafconf.html. 

5.  Memorandum  from  John  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  "Mid-Course  Review 
Guidance  for  the  1-Hour  Ozone 
Nonattainment  Areas  that  Rely  on 
Weight-of-Evidence  for  Attainment 
Demonstration."  Web  site:  http:// 
www.epa.gov/scram00l/tt25.htm  (fde 
name:  "MCRGUIDE "). 

6.  Memorandum,  "Guidance  to  Clarify 
EPA's  Policy  on  What  Constitutes  "As 
Expeditiously  as  Practicable"  for 
Purposes  of  Attaining  the  One-Hour 
Ozone  Standard  for  Serious  and  Severe 
Ozone  Nonattainment  Areas."  )ohn  S. 
Seitz.  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

7.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013. 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

8.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007.  (June  1996).  Web  site: 
http://vnvw.epa.gov/ttn/scram/ (Vile 

name:  "OSTEST"). 

9.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2,  1995.  Web  site:  http:/ 
/www.epa.gov/ttn/oarpg/tlpgm.html. 

10.  December  29,  1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMki  NAAQS." 
Web  site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

VII.  How  Does  the  Rhode  Island 
Submittal  Satisfy  the  Framework? 

This  section  provides  a  review  of 
Rhode  Island"  submittal  and  an  analysis 
of  how  this  submittal  satisfies  the 
framework  discussed  in  Section  V.  of 
this  notice. 

A.  What  Did  the  State  Submit? 

The  attainment  demonstration  SIP 
submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  for  the  Rhode  Island  area 


includes  a  modeling  analysis  using  the 
CALGRID  model.  The  SIP  was 
submitted  in  proposed  form  on  January 
27,  2003.  The  SIP  is  subject  to  public 
notice  and  comment  and  a  hearing  will 
be  held  on  February  27,  2003. 
Information  on  how  the  photochemical 
grid  modeling,  the  RACM  analysis,  the 
mid-course  review  and  the  Motor 
Vehicle  Emissions  Budgets  are 
consistent  with  the  CAA  and  EPA 
guidance  is  summarized  below. 

As  explained  earlier,  the  Rhode  Island 
area  attained  the  one-hour  ozone 
standard  as  of  1999.  its  statutory 
deadline  under  the  CAA.  Moreover,  the 
Rhode  Island  nonattainment  area 
continued  to  have  air  quality  meeting 
the  one-hour  ozone  standard  until  the 
1999  through  2001  time  period.  In  its 
attainment  demonstration,  Rhode  Island 
provides  evidence  that  the  area  will 
once  again  attain  by  2007. 

Rhode  Island  chose  a  2007  attainment 
date  because  it  has  determined  that  the 
current  violations  are  due  to  upwind 
emissions,  some  of  which  cannot  be 
reduced  until  as  late  as  the  beginning  of 
the  2007  ozone  season.  The  additional 
reductions  that  will  occur  in  upwind 
areas,  as  well  as  in  Rhode  Island, 
include  the  following  programs:  (1) 
EPA's  NOx  SIP  call,  which  will  be 
implemented  by  May  31,  2004,  with 
states  expected  to  fully  comply  with 
their  budgets  by  2007;  (2)  EPA's  Tier  2 
standards,  which  will  impose  new 
tailpipe  standards  for  motor  vehicles 
and  reduce  the  sulfur  content  of  fuel, 
and  will  be  phased  in  beginning  in 
2004;  (3)  EPA's  NOx  requirements  for 
highway  heavy-duty  engines  (i.e.,  trucks 
and  buses),  which  beginning  in  2004 
require  new  diesel  trucks  and  buses  to 
be  50  percent  cleaner  than  today's 
models;  (4)  new  nonroad  diesel  NOx 
standards,  which  started  in  1996  with 
increasingly  more  stringent  standards 
being  phased  in  through  2006;  and  (5) 
a  number  of  upwind  states  will  adopt 
new  VOC  controls  for  architectural 
coatings  emd  consumer  products  that 
will  go  into  effect  in  2004. 

Rhode  Island  also  notes  that  New 
York,  New  Jersey  and  Connecticut  have 
CAA  attainment  dates  of  2007,  which  is 
when  these  upwind  states  will  have 
fully  implemented  all  measures 
necessary  for  them  to  attain  the 
standard.  Also,  as  discussed  in  section 
VII. H  there  is  nothing  more  Rhode 
Island  can  do  to  advance  their 
attainment  date.  Attainment  in  Rhode 
Island  will  be  achieved  when  transport 
of  ozone  into  Rhode  Island  is  reduced 
below  the  one-hour  standard,  and  the 
Rhode  Island  attainment  plan  discussed 
below  shows  this  will  not  occur  until 
November  15,  2007.  Based  on  this 


information.  EPA  agrees  that  an 
attainment  date  of  November  15.  2007  is 
as  expeditiously  as  practicable  and  EPA 
proposes  approval  of  this  attainment 
date  for  the  Rhode  Island  area. 

B.  How  Was  the  Photochemical  Grid 
Modeling  Conducted? 

The  key  element  of  the  attainment 
demonstration  is  the  photochemical  grid 
modeling  required  by  the  CAA.  The 
Rhode  Island  SIP  used  the  CALGRID 
model  which  was  approved  for  use  by 
EPA  since  it  was  found  to  be  at  least  as 
effective  as  the  guideline  model  which 
is  UAM-IV.  The  modeling  domain  for 
CALGRID  extends  from  southwest 
Connecticut,  northward  340  km  (o 
northern  Vermont,  and  eastward  to  east 
of  Nantucket,  Massachusetts.  For  the 
Rhode  Island  nonattainment  area,  the 
domain  is  consistent  with  EPA  guidance 
since  it  contains  adequate  areas  both 
upwind  and  downwind  of  the 
nonattainment  area.  The  domain  also 
includes  the  monitors  with  the  highest 
measured  peak  ozone  concentrations  in 
Rhode  Island.  Since  the  CALGRID 
modeling  was  done  for  a  much  larger 
domain  that  includes  not  only  all  of 
Rhode  Island  but  also  includes  all  of 
Massachusetts,  most  of  Connecticut, 
southern  New  Hampshire,  southern 
Vermont,  and  most  of  southern  Maine, 
the  CALGRID  model  has  several 
"source"  areas  and  several  receptor 
areas.  The  only  receptor  area  of  import 
to  this  notice  and  the  Rhode  Island  SIP 
submittal  is  the  Rhode  Island  serious 
ozone  nonattainment  area.  For  the 
purposes  of  this  notice,  only  model 
results  in  Rhode  Island  will  be  used, 
unless  otherwise  noted.  As  shown 
below,  EPA  believes  the  modeling 
portion  of  the  attainment  demonstration 
is  consistent  with  EPA  guidance. 

The  model  was  run  for  10  days  during 
four  distinct  episodes  (August  14-17, 
1987,  June  21-22,  1988,  July  7-8.  1988 
and  July  10-11.  1988).  These  episodes 
represent  a  variety  of  ozone  conducive 
weather  conditions,  and  reflect  days 
with  high  measured  ozone  in  a  variety 
of  £U'eas  within  the  entire  domain.  This 
is  because,  as  stated  above,  the  domain 
covers  several  nonattainment  areas,  and 
in  order  to  model  the  meteorology  that 
causes  high  ozone,  several  different 
episodes  were  needed.  The  episodes 
chosen  for  New  England  do  include  the 
worst  ozone  episode  for  Rhode  Island 
over  the  last  15  years.  The  CALGRID 
model  results  for  the  first  day  of  each 
episode  are  not  used  for  attainment 
demonstration  purposes,  because  they 
are  considered  "ramp-up  days."  Ramp- 
up  days  help  reduce  impacts  of  initial 
conditions;  after  ramp-up  days,  model 
results  are  more  reflective  of  actual 
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emissions  being  emitted  into  the 
atmosphere.  Since  the  first  day  of  each 
episode  was  not  considered,  this  leaves 
six  days  for  strategy  assessment.  August 
16,  1987  was  also  not  used  for  strategy 
assessment.  This  leaves  five  strategy 
days:  August  15, 1987;  August  17, 1987; 
June  22, 1988;  July  8, 1988  and  July  11, 
1988. 

The  CALGRID  model  was  run  using 
the  CALMET  meteorological  processor. 
This  processor  took  actual 
meteorological  data  collected  by  the 
National  Weather  Service  and  the  State 
Air  Pollution  Agencies  and  using 
extrapolation  and  other  analysis 
techniques  provided  winds, 
temperatures  and  other  meteorological 
parameters  at  approximately  400 
specific  grid  points  for  each  hour  of  the 
episode  up  to  14  levels  (i.e.,  from  the 
surface  to  top  oT  the  model  which  is 
aboi»  5000  feet).  CALMET  is  described 
in  detail  in  the  Rhode  Island  attainment 
demonstration,  and  was  approved  by 
EPA  for  use  in  the  CALGRID  modeling 
system. 

The  CALGRID  model  was  run  with 
emissions  data  prepared  by  EPA  Region 
I  and/or  a  contractor  working  with  EPA 
Region  I.  The  data  were  taken  from  the 
EPA  Aerometric  Informational  Retrieval 
System  (AIRS)  data  base  in  late  1993 
and  reflect  the  emission  data  supplied 
from  the  six  New  England  States.  The 
emission  data  for  the  small  portion  of 
New  York  state  that  forms  the  western 
edge  of  the  domain  was  supplied  by 
New  York.  EPA  Region  I  quality  assured 
all  the  New  England  AIRS  data,  the  New 
York  supplied  data  and  all  necessary 
modifications  to  the  data.  The  data  was 
further  processed  through  the  Emissions 
Preprocessor  System  (EPS  Version  2.0). 
To  more  accurately  model  ozone  in  New 
England,  day  specific  emissions  were 
simulated  for  on-road  mobile  sources 
(cars,  trucks,  busses,  etc.),  and  for  large 
fossil-(ueled  fired  power  plants  in  New 
England.  The  base  case  CALGRID  model 
is  consistent  with  EPA  guidance  on 
model  performance 

Future  emissions  were  projected  to 
1999  and  2007  accounting  for  both 
emission  increases  due  to  industrial 
growth,  population  growth  and  growth 
in  the  number  of  miles  traveled  by  cars, 
as  well  as  emission  reductions  due  to 
cleaner  gasoline,  cleaner  cars  and 
controls  on  industrial  pollution.  Growth 
factors  were  derived  using  the  EPA- 
approved  Bureau  of  Economic  Analysis 
(BEA)  factors  and  all  the  emissions  were 
processed  using  the  EPS  2.0  system. 

Model  runs  were  also  performed  for 
the  year  2007.  The  runs  employed  2007 
emission  estimates  inside  the  New 
England  Domain,  along  with  boundary 
condition  files  reflecting  EPA's  NOx  SIP 


Call  emission  estimates  in  upwind 
eu-eas.  Year  2007  emissions  estimates  for 
the  states  inside  the  modeling  domain 
reflected  EPA's  NOx  SIP  call  as  well  as 
other  federal  and  state  control  strategies 
being  implemented  by  the  beginning  of 
the  2007  ozone  season.  This  was 
accomplished  using  a  two-step  process. 
The  first  step  was  to  project  emissions 
using  grovrth  factors  to  account  for" 
increases  or  decreases  in  economic 
activity  by  industrial  sector.  In  general, 
the  states  projected  their  emissions 
using  the  same  growth  factors  that  wer6 
used  in  the  OTAG  modeling  effort.  The 
second  step  involved  applying  control 
factors  to  source  categories  that  would 
be  regulated  by  the  year  2007.  States 
used  a  combination  of  information  for 
control  levels:  those  used  for  the  OTAG 
modeling  effort,  and  state-specific 
information  relating  to  the  effectiveness 
of  control  programs  planned  or  in  place. 
These  2007  emission  estimates  did  not, 
however,  include  the  Tier  2/Gasoline 
Sulfur  program  that  was  subsequently 
adopted  by  EPA  on  February  10,  2000 
(65  FR  6698).  The  ozone  reductions  in 
2007  from  the  Tier  2/Gasoline  Sulfur 
program  are  discussed  in  Section 
VII.C.4. 

C.  What  Are  the  Conclusions  From  the 
Modeling? 

The  EPA  guidance  for  approval  of  the 
modeling  aspect  of  a  one-hour  ozone 
attainment  demonstration  is  to  use  the 
one-hour  ozone  grid  modeling  to  apply 
one  of  two  modeled  attainment  tests 
(deterministic  or  statistical)  with 
optional  weight-of-evidence  analyses  to 
supplement  the  modeled  attainment  test 
results  when  the  modeled  attainment 
test  is  failed.  For  the  July  8,  1988  ozone 
episode,  the  deterministic  test  is  passed 
for  the  future  year  2007  for  Rhode  Island 
(i.e.  all  grid  cells  for  every  hour  of  that 
day  using  2007  emissions  are  below 
0.124  ppm).  For  the  other  modeled 
strategy  days  (i.e.,  August  15,  1987; 
August  17, 1987;  June  22,  1988;  and  July 
11, 1988),  neither  the  1999  nor  the  2007 
CALGRID  modeling  performed  for  the 
Rhode  Island  area  predicts  ozone 
concentrations  below  the  one-hour 
ozone  standard  (0.124  ppm)  at  every 
grid  cell  for  every  hour  of  every  strategy 
day  modeled.  The  maximum  predicted 
2007  concentration  in  the  Rhode  Island 
nonattainment  area  for  the  relevant 
episodes  is  0.140  ppm,  which  occurred 
for  the  July  11  episode.  The  2007 
modeling  was  performed  for  two 
episode  days:  July  8  and  July  11.  Only 
these  two  days  could  be  run  for  2007, 
because  2007  boundary  conditions  were 
not  available  for  the  other  strategy  days. 
This  maximum  concentration  is  in 
western  Rhode  Island  on  the  border 


with  Cormecticut,  and  is  the  result  of 
transport  into  Rhode  Island.  Since  the 
CALGRID  model  does  not  predict  ozone 
concentrations  below  the  one-hoiir 
ozone  standard  (0.124  ppm)  at  every 
grid  cell  for  every  hour  of  every  episode 
day  modeled,  the  strict  deterministic 
test  is  not  passed.  Although  the 
CALGRID  model,  as  run  for  this 
analysis,  does  not  pass  the  strict 
deterministic  test  at  every  grid  cell, 
when  additional  weight-of-evidence 
analyses  are  considered,  attainment  is 
demonstrated. 

Rhode  Island  submitted  an  analysis 
using  the  model  predicted  change  in 
ozone  to  estimate  a  future  air  quality 
design  value.  In  this  analysis.  Rhode     ' 
Island  uses  the  photochemical  ozone 
modeling  in  a  relative  sense.  In  other 
word.  Rhode  Island  uses  the  modeled 
ozone  concentrations,  from  the  EPA- 
approved  CALGRID  model,  in 
conjunction"<vith  monitored  ozone  air 
quality  data.  Rhode  Island  conducted  an 
analysis  which  shows  how  the 
photochemical  modeling  results,  wheh 
applied  to  ozone  design  values  at  the 
West  Greenwich,  East  Providence  and 
Narragansett  monitors,  predict 
attairunent  at  these  three  monitors  by 
2007  after  faking  into  account 
anticipated  emission  reductions  from 
the  NOx  SIP  call  and  the  Tier  2/Low 
Sulfur  program.  The  results  show  that 
with  the  planned  emission  reductions  in 
the  two  precursor  emissions  (VOC  and 
NOx),  ground-level  ozone 
concentrations  will  be  below  the 
ambient  standard  by  the  2007 
attainment  date.  The  steps  Rhode  Island 
DEM  used  in  this  analysis  are  discussed 
in  the  next  four  subsections. 

1 .  Base  Year  Ozone  Design  Values 

In  the  attainment  demonstration, 
Rhode  Island  DEM  review  ed  ozone 
monitoring  data  to  determine  a  base- 
year  design  value  for  each  monitor  in  ' 
Rhode  Island.  Ozone  data  collected  in 
1995,  1996,  and  1997  were  used  for 
calculating  1997  design  values.  Using 
1997  design  values  versus  1999  design 
values  results  in  a  conservative  analysis. 

2.  Ozone  Reduction  Between  1999  and 
2007 

The  second  step  of  this  approach 
consists  of  comparing  photochemical 
modeling  run  results  in  order  to 
determine  the  predicted*ozone 
reduction  at  each  ozone  monitor  in 
Rhode  Island  between  1999  and  2007. 
Modeling  runs  were  not  performed  for 
1997  but  were  performed  for  1999.  The 
Rhode  Island  DEM's  use  of  modeling 
results  for  1999  is  conservative  since  as 
emissions  reductions  that  occurred 
between  1997  and  1999  are  not 


7484 


Federal  Register /Vol.  68.  No.  31 /Friday.  February  14,  2003  /  Proposed  Rules 


accounted  for  and  relied  on.  Modeling 
results  for  1999  were  then  compared 
with  modeling  results  for  2007  (only 
two  strategy  days,  July  8  and  July  11,  are 
used  for  2007,  because  these  are  the 
only  two  days  for  which  2007  boundary 
conditions  are  available)  to  estimate 
changes  between  1999  and  2007. 

The  average  predicted  change  in 
ozone  levels  between  1999  and  2007 
was  determined  for  each  9-cell  block  of 
surface  cells  containing  and 
surrounding  each  Rhode  Island  monitor 
[i.e.,  the  cell  containing  the  monitor  and 
the  8  surrounding  cells).  The  average 
predicted  change  in  ozone  level  was 
then  divided  by  the  1999  average 
modeled  concentration,  in  order  to 
calculate  the  percent  ozone  reduction 
between  1999  and  2007.  The  percent 
ozone  reduction  for  each  monitoring 
location  in  Rhode  Island  are  presented 
in  the  state's  submittal. 

3.  Predicted  Ozone  Design  Values  for 
2007 

The  third  step  was  to  determine  a 
2007  ozone  design  value  for  each  Rhode 
Island  ozone  monitoring  station 
location.  This  was  accomplished  by 
reducing  the  1997  ozone  design  value 
by  the  percent  ozone  reduction 
predicted  for  each  monitoring  location 
derived  in  step  2,  above.  If  the  resulting 
design  value  dropped  below  the  one- 
hour  ozone  standard,  it  is  reasonable  to 
assume  that  the  monitor  can  attain  the 
one-hour  ozone  standard  by  2007. 
Rhode  Island  showed  in  their  submittal 
that  the  predicted  2007  design  values 
for  all  monitors  in  Rhode  Island  are  all 
below  the  one-hour  ozone  NAAQS, 
except  for  one  day  at  the  East 
Providence  monitor.  As  discussed  in 
detail  below,  additional  reduction  in 
emissions  will  bring  this  monitor's 
predicted  design  value  below  the 
standard  by  2007  as  well. 

For  the  West  Greenwich  monitor  (the 
monitor  currently  with  the  highest 
design  value),  there  was  a  reduction  in 
ozone  levels  of  24  percent  for  the  July 
8  episode  and  a  reduction  in  ozone 
levels  of  13  percent  at  the  West 
Greenwich  monitor  for  the  July  1 1 
episode.  For  b(^Ji  episodes,  the  future 
adjusted  design  value  for  the  West 
Greenwich  monitor  is  predicted  to  be 
below  the  one-hour  ozone  standard 
(0.105  ppm  for  July  8  and  0.124  ppm  for 
July  11.) 

It  should  also  be  noted  that  Rhode 
Island  DEM  performed  this  same 
analysis  for  all  of  the  ozone  monitors  in 
Massachusetts,  New  Hampshire  and 
Maine  that  are  also  in  the  CALGRID 
modeling  domain  (i.e.,  the  areas 
downwind  of  Rhode  Island  that  may  be 
affected  by  pollution  transport  from 


Rhode  Island  on  ozone  conducive  days). 
The-results  from  this  analysis,  which  are 
contained  in  the  submittal,  show  that  all 
of  these  monitors  are  predicted  to  have 
ozone  values  below  the  one-hour 
standard  by  2007.  This  is  consistent 
with  the  EPA-approved  attainment 
demonstrations  for  both  New 
Hampshire  (67  FR  72574;  12/6/02)  and 
Massachusetts  for  both  the  Eastern  (67 
FR  72576;  12/6/02)  and  Western 
Massachusetts  (66  FR  665;  1/3/01) 
serious  ozone  nonattairunent  area. 

4.  Predicted  Ozone  Design  Values  for 
2007  With  the  Tier  2/Gasoline  Sulfur 
Program 

As  previously  noted,  the  CALGRID 
runs  for  2007  included  the  benefits  of 
the  NOx  SIP  call  as  well  as  other  CAA 
measures,  but  did  not  account  for  the 
Tier  2/Gasoline  Sulfur  program.  The 
Tier  2/Gasoline  Sulfur  program  consists 
of  emission  reductions  due  to  more 
protective  tailpipe  emissions  standards 
for  all  passenger  vehicles,  including 
sport  utility  vehicles  (SUVs),  minivans, 
vans  and  pick-up  trucks,  as  well  as 
lower  standards  for  sulfur  in  gasoline. 
These  new  standards  require  passenger 
vehicles  to  be  77  to  95  percent  cleaner 
than  those  on  the  road  today  and  to 
reduce  the  sulfur  content  of  gasoline  by 
up  to  90  percent.  This  program,  which 
does  not  achieve  emission  reductions 
until  2004  and  beyond,  was  not 
included  in  the  CALGRID  modeling 
analysis  discussed  above. 

Rhode  Island  DEM,  however,  has 
looked  at  the  EPA  modeling  performed 
in  1999  '2  to  assess  the  effectiveness  of 
the  Tier  2/Gasoline  Sulfur.  For  three 
episodes  in  the  summer  of  1995,  EPA 
performed  two  sets  of  modeling  runs: 
one  run  with  2007  CAA  emission  files 
including  emission  reductions 
associated  with  Tier  2/Gasoline  Sulfur 
program  and  a  second  run  that  did  not 
include  Tier  2/Gasoline  Sulfur  program 
emission  reductions.  In  both  cases,  the 
CAA  emission  files  included  EPA's  NOx 
SIP  Call  emission  reductions.  After  the 
modeling  runs  were  completed,  EPA 
used  the  modeling  results  in  a  relative 
manner  to  estimate  the  percent  ozone 
reduction  associated  with  the  Tier  2/ 
Gasoline  Sulfur  program. 

Rhode  Island  DEM  included  the 
predicted  ozone  design  values  for  the 
2007  CAA  nm  and  the  2007  Tier  2  run 
for  each  county  in  the  Rhode  Island 
nonattainment  area.  As  shown  in  their 
submittal,  the  benefit  at  all  ozone 
monitors  in  Rhode  Island  is  at  least  an 
additional  0.001  ppm,  over  what 


CALGRID  predicted.  The  improvement 
at  the  East  Providence  monitor  is  1%. 
The  Tier  2  modeling  performed  by  EPA 
showed  all  2007  design  values  for 
Rhode  Island  less  than  the  one-hour 
standard.  This  combined  with  the 
results  of  the  CALGRID_  analysis  add  to 
the  weight-of-evidence. 

Rhode  Island  DEM  believes  it  is 
reasonable  to  conclude  that  the  design 
value  at  the  East  Providence  monitor  for 
2007  will  be  reduced  by  approximately 
1  percent  once  the  Tier  2/Gasoline 
Sulfur  program  is  implemented,  which 
will  result  in  attainment  of  the  one-hour 
standard  at  that  monitor  and  throughout 
Rhode  Island. 

5.  Conclusions  From  the  Future  Air 
Quality  Design  Value  Analysis 

Through  this  additional  analysis. 
Rhode  Island  DEM  has  demonstrated 
that  substantial  ozone  reductions  can  be 
expected  to  occur  after  the 
implementation  of  a  number  of  control 
strategies  that  are  in  place  both  within 
and  upwind  of  the  New  England 
Domain.  Those  strategies  include  EPA's 
NOx  SIP  Call  as  well  as  EPA's  Tier  2/ 
Gasoline  Sulfur  program.  Therefore, 
EPA  believes  it  is  reasonable  to 
conclude  that  the  Rhode  Island 
nonattainment  area  will  attain  the  one- 
hour  ozone  standard  by  2007.  While  the 
absolute  modeling  results  do  not 
demonstrate  attainment,  the  modeling 
results  are  useful  in  demonstrating  a 
relative  reduction  in  ozone  levels 
sufficient  to  demonstrate  attainment  in 
2007. 

6.  Additional  Evidence  To  Support 
Attainment  in  Rhode  Island 

In  addition  to  the  ozone  design  value 
analysis  performed  by  the  Rhode  Island 
DEM.  EPA  performed  an  additional 
design  value  analysis  using  a  slightly 
different  method.  EPA  used  the 
CALGRID  modeling  in  a  relative  sense 
to  estimate  a  future  design  value.  EPA 
compared  base  case  CALGRID  runs  to 
future  case  CALGRID  runs  to  estimate 
the  improvement  in  ozone  air  quality 
levels  between  the  base  and  future 
cases.  Four  strategy  days  (August  15  and 
17  1987;  July  8,  1988  and  July  11. 
1988)^3  are  used  in  this  analysis,  which 
compared  the  improvement  in  modeled 
air  quality  between  the  base  and  future 
modeling  cases.  The  following 
procedure  is  applied.  First,  base  case 
CALGRID  runs  are  examined  to  discern 
the  maximujn  one-hour  ozone 
concentration  modeled  in  Rhode  Island. 
The  four  strategy  days  eire  all  examined. 


'2  See  "Technical  Support  Document  for  the  Tier 
2/Gasoline  Sulfur  Ozone  Modeling  Analyses." 
EPA420-R-99-031.  December  1999. 


"The  June  22, 1988  strategy  day  is  not  used 
because  of  problems  re-analyzing  the  base  case 
model  run  for  this  episode. 
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Next,  the  same  area  is  used  to  determine 
future  modeled  ozone  values.  The 
modeled  maximum  results  of  the  four 
strategy  days  are  averaged  and  a 
reduction  factor  calculated  ft-om  the 
base  case  to  the  future  case.  This 
reduction  factor  represents  the  amount 
of  ozone  reduced  in  this  area,  as  the 
result  of  the  emission  reductions 
modeled.  This  reduction  factor  is  used 
to  adjust  the  average  ozone  design  value 
for  this  part  of  the  model  domain  [i.e., 
Rhode  Island),  as  monitored  between 
1985  and  1990.  This  monitored  design 
value  represents  both  the  base  case 
model  years  of  1987  and  1988  and  also 
the  design  values  used  in  1991  to 
classify  one-hour  nonattainment  areas. 
The  future  design  value  is  further 
reduced  when  the  benefits  of  EPA's  Tier 
2/Gasoline  Sulfur  program  are  factored 
in. 

This  additional  analysis  also  shows 
that  air  quality  design  values  in  Rhode 
Island  can  reasonably  be  expected  to  be 
•reduced  below  0.124  ppm  based  on 
continued  additional  reductions  within 
the  domain  and  reductions  upwind, 
reflected  in  the  future  year  boundary 
conditions,  and  the  benefits  of  EPA's 
Tier  2/Gasoline  Sulfur  program. 

7.  Summary  of  the  Ozone  Modeling 

In  summary,  the  ozone  modeling 
submitted  for  the  Rhhde  Island  area  is 
consistent  with  the  cAa  and  EPA 
guidance  and  demonstrates  attainment. 
Other  information,  which  provides 
additional  support  for  concluding  the 
Rhode  Island  area  will  attain  in  2007  are 
the  ambient  ozone  data  trends  and  a 
trajectory  analysis  of  exceedance  days  in 
the  area. 

D.  What  Are  the  Conclusions  From  the 
Ozone  Trends? 

There  are  three  ozone  air  quality 
monitors  in  the  Rhode  Island 
nonattainment  area  that  have  data  from 
2000-2002.  They  are  in  the  Rhode 
Island  cities  and  towns  of  West 
Greenwich.  East  Providence,  and 
Narragansett.  The  original  serious 
classification  of  the  nonattainment  area 
was  based  on  data  bom  the  1987 
through  1989  time  period.  Since  then 
and  up  to  and  including  2002  Ozone 
data,  all  3  sites  show  a  decrease  in 
ozone  due  to  emission  reductions,  both 
within  Rhode  Island  and  also  upwind. 

At  the  three  Rhode  Island  monitors 
the  ozone  trend  is  downward.  At  the 
West  Greenwich  site,  the  one-hour 
ozone  design  veilue  has  dropped  from 
0.162  ppm  in  1988  to  0.130  ppm  in 
2002.  a  drop  of  20  percent.  "This  site  is 
not  in  attainment,  based  on  2000-2002 
ozone  data.  At  the  East  Providence  site, 
the  one-hour  design  value  has  dropped 


from  0.138  ppm  in  1988  (site  moved 
from  Providence  to  East  Providence  in 
1997)  to  0.127  ppm  in  2002,  for  a  drop 
of  8  percent.  This  site,  too.  is  not  in 
attainment,  based  on  2000-2002  ozone 
data.  The  Narragansett  site  only  has  data 
for  the  last  five  years  so  no  trend  was 
calculated.  The  current  design  value  for 
the  Narragansett  site  is  0.124  ppm, 
which  is  below  the  standard.  To  show 
how  close  West  Greenwich  and  East 
Providence  are  to  meeting  the  NAAQS 
one  can  look  at  the  fifth  highest  value 
over  the  same  3-year  period  2000-2002. 
The  fifth  highest  value  for  West 
Greenwich  is  0.127  ppm  and  for  East 
Providence  it  is  0.125  ppm.  The  sixth 
highest  value  is  below  the  one-hour 
standard  at  these  sites. 

The  ozone  trend  is  also  downward  at 
the  Truro,  MA  ozone  monitor,  the  only 
monitor  in  eastern  Massachusetts  with  a 
design  value  over  the  one-hour 
standard.  At  the  Truro  site,  the  one-hour 
design  value  has  dropped  from  0.146 
ppm  in  1989  to  0.130  ppm  in  2002,  for 
a  drop  of  11  percent.  This  site  is  not  in 
attainment,  based  on  2000-2002  ozone 
data.  To  show  how  close  Truro  is  to 
meeting  the  NAAQS  one  can  look  at  tile 
fifth  highest  value  over  the  same  3-year 
period  2000-2002,  the  fifth  highest 
value  at  the  Truro  site  is  below  the  level 
of  the  one-hour  ozone  standard. 

Based  on  the  overall  downward  trend 
in  one-hour  ozone  concentrations  in 
Rhode  Island,  and  because  precursor 
emissions  are  projected  to  keep  falling, 
both  within  the  nonattainment  area  and 
upwind  from  it.  there  is  no  reason  to 
believe  that  the  downward  trend  in 
ozone  concentrations  will  not  continue 
over  the  near  term.  The  future  emission 
reductions  will  be  a  result  of  the 
following:  continued  benefits  from 
tighter  standards  on  vehicles  (National 
Low  Emission  Vehicles  or  CA  LEV  in 
upwind  areas)  due  to  fleet  turnover;  the 
reductions  from  large  point  sources  due 
to  the  OTC  NOx  Budget  Program  and 
EPA's  NOx  SIP  call;  other  federal 
control  measures  such  controls  on  non- 
road  engines;  and  the  Tier  2  vehicle  and 
low  sulfur  gasoline  program. 

E.  What  Do  the  Ozone  Exceedance  Day 
Trajectory  Analyses  Show? 

Trajectory  analysis  is  a  tool  for 
assessing  atmospheric  transport  and 
identifying  likely  source  regions  of 
locally  measured  air  contaminants.  The 
Rhode  Island  DEM  used  the  HYSPLIT- 
4  (Hybrid  Single-Particle  Lagrangian 
Integrated  Trajectory)  model,  developed 
by  NOAA's  Air  Resources  Lab  (ARL),  to 
compute  backward  trajectories. 

To  assess  airflow  patterns  on  days 
when  any  Rhode  Island  monitor 
recorded  exceedances  of  the  one-hour 


ozone  NAAQS  during  the  period  1999- 
2002,  24-hour  backward  trajectories 
were  computed  by  the  Rhode  Island 
DEM.  The  surface-based  trajectories 
(start  height  of  10  meters)  for  these  days, 
indicators  of  shorter  range  transport, 
follow  a  general  track  that  crosses  near 
the  New  York  metropolitan  area  before 
turning  northeastward  toward  Rhode 
Island.  These  trajectories  cross  no  high 
emission  areas  in  Rhode  Island.  Upper- 
level  trajectories  (500  and  1000  meters 
elevation),  indicators  of  long-range 
-transport,  generally  begin  feirther  west 
over  New  York  State,  Pennsylvania  or 
Ohio  and  follow  a  more  west-to-east 
track,  passing  north  of  the  New  York 
metropolitan  area.  Since  the  trajectories 
for  the  exceedance  days  strongly 
resemble  one  another,  the  Rhode  Island 
DEM  concluded  that  there  is  a 
consistent  meteorological  pattern  and 
source  region  for  ozone  and  precursors 
when  monitors  in  Rhode  Island  exceed 
the  one-hour  ozone  NAAQS. 
Furthermore,  the  Rhode  Island  DEM 
concluded  that  one-hour  exceedance 
level  ozone  concentrations  will  occur  at 
the  West  Greenwich,  East  Providence 
and  Narragansett  monitors  only  if  the  air 
reaching  these  monitors  had  previously 
crossed  nearby  high  emission  areas  such 
as  the  greater  New  York  metropolitan 
area.  It  should  be  noted,  that  on  all  days 
when  there  are  exceedances  at  West 
Greenw^ich.  East  Providence  and 
Narragansett,  there  are  also  exceedances 
in  Connecticut.  EPA  concludes  that 
without  the  influence  of  the  emissions 
from  the  greater  New  York  metropolitan 
area,  no  one-hour  exceedances  would 
have  occurred  at  these  monitors. 
Attainment  demonstrations  already 
approved  by  EPA  for  Connecticut  and 
the  New  York  city  area  show  attainment 
will  be  achieved  in  2007,  and  likewise 
this  attainment  demonstration  for  Rhode 
Island  concludes  that  attainment  will  be 
achieved  in  2007. 

To  corroborate  the  Rhode  Island 
DEM's  results,  EPA  performed  its  own 
trajectory  analyses  for  those  days  when 
there  were  exceedances  of  the  one-hour 
ozone  standard  on  either  Cape  Cod,  in 
southeastern  Massachusetts,  and/or  in 
Rhode  Island,  over  the  three  year  period 
1999  through  2001.  This  area' 
encompasses  the  ozone  monitoring  sites 
in  Truro,  MA;  Fairhaven,  MA; 
Njuragansett.  RI;  East  Providence.  RI; 
and  West  Greenwich.  RI.  The 
exceedance  days  at  these  sites  during 
1999-2001  are  as  follows:  June  7.  1999. 
July  6, 1999.  July  16. 1999,  June  10. 
2000,  June  30,  2001,  July  25.  2001, 
August  7,  2001,  and  August  9,  2001. 

EPA's  trajectory  analyses  of  the  days 
with  ozone  exceedances  at  these  sites 
(Truro.  MA.  Fairhaven,  MA, 
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Narragansett.  RI,  East  Providence,  RI 
and  West  Greenwich,  RI)  support  the 
Rhode  Island  DEM  trajectories  and  the 
CALGRID  modeling  which  shows  that 
the  most  probable  source  region  of  the 
exceedances  at  these  sites  is  areas  to  the 
south  and  west  of  Rhode  Island, 
including  Connecticut  and  the  New 
York  City  area.  Connecticut  is  less  than 
20  miles  from  West  Greenwich  or  less 
than  2  hours  of  typical  meteorological 
transport  time.  Details  of  this  analysis 
are  found  in  the  TSD  for  this  action. 
Both  the  analyses  done  by  the  Rhode 
Island  DEM  and  EPA  support  the 
conclusion  that  without  the  influence  of 
emissions  from  upwind,  no  exceedances 
would  have  occurred  at  the  Rhode 
Island  ozone  monitors.  This  further 
supports  the  conclusion  that  the  Rhode 
Island  ozone  nonattainment  area  will 
attain  in  2007. 

F.  Are  the  Causes  of  the  Recent 
Violation  Being  Addressed? 

The  Rhode  Island  ozone 
nonattainment  area  was  in  attainment 
for  three  consecutive,  three-years 
periods  from  1998-2000  (i.e.,  1996- 
1998,  1997-1999,  and  1998-2000). 
CALGRID  sensitivity  runs  looked  at  the 
effectiveness  of  NOx  reductions  versus 
VOC  reductions  by  reducing  each 
pollutant  individually  within  the 
domain  by  varying  percentages  {i.e.. 
25%.  50%,  75%  and  100%).  These 
sensitivity  runs  concluded  that  reducing 
nitrogen  oxide  emission  reductions  is  a 
more  effective  ozone  control  strategy  for 
the  New  England  Domain.  Furthermore, 
in  order  to  assess  the  role  of  transport 
into  the  New  England  domain, 
sensitivity  modeling  runs  were 
preformed  using  very  clean  boundary 
conditions.  These  runs  use  boundary 
conditions  from  the  OTAG  run  IN60, 
which  assumed  the  reductions  similar 
to  NOx  SIP  call  emissions,  plus  an 
additional  60  percent  reduction  in  NOx 
from  the  ozone  nonattainment  areas 
classifled  as  serious  or  above.  These 
runs  show  that  upwind  NOx  reductions 
would  be  effective  at  reducing  ozone 
throughout  southern  New  England, 
including  in  Rhode  Island  where  the 
current  gne-hour  ozone  violations 
occur.  From  these  sensitivity  runs  as 
well  as  its  trajectory  analyses,  EPA 
concludes  that  elevated  ozone  levels  at 
the  Rhode  Island  monitors  are 
principally  due  to  ozone  and  NOx 
generated  in  Connecflcut  and  upwind 
areas.  Rhode  Island  DEM  further 
concluded  based  on  CAMx  Source 
Apportionment  Modeling  described  in 
EPAs  October  27.  1998  Final 
Rulemaking  on  the  NOx  SIP  Call  (63  PR 
57355),  that  reducing  NOx  emissions  in 
adjacent  upwind  areas — Connecticut, 


New  York  City  and  New  Jersey — will 
significantly  reduce  ozone  levels  at  the 
Rhode  Island  monitors.  Emissions  of 
NOx  and  VOC  will  also  be  lowered  in 
Rhode  Island  as  well,  as  a  result  of  the 
emission  control  programs  listed  in 
Table  2.  These  local  controls,  combined 
with  upwind  controls  will  result  in  the 
Rhode  Island  ozone  nonattainment  area 
attaining  in  2007. 

As  part  of  its  submittal.  Rhode  Island 
DEM  included  the  NOx  emission 
reductions  anticipated  to  occur  in 
Connecticut.  New  York  City  and  New 
Jersey  between  1999  and  2007  and 
between  2002  and  2007.  The  reduction 
between  2002  and  2007  was  intended  to 
illustrate  the  reductions  that  can  be 
expected  to  reduce  current  air  quality 
levels  being  monitored  in  Rhode  Island. 
The  NOx  reduction  expected  to  occur  in 
Connecticut.  Npw  York  City  and  New 
Jersey  between  1999  and  2002  is 
expected  to  be  126.5  tons  per  summer 
day.  Those  emission  reductions  have 
already  occurred,  and  presumably  affect 
the  current  ozone  levels  measured  in 
2002.  Between  2002  and-8007,  the  NOx 
reduction  expected  to  occur  in 
Coanecticut,  New  York  City  and  New 
Jersey  is  expected  to  be  a  bit  higher,  at 
137  tons  per  summer  day.  These 
reductions,  which  largely  have  not 
occurred  yet.  will  benefit  future  ozone 
levels  in  Rhode  Island  and  will  help  the 
Rhode  Island  ozone  nonattainment  area 
meet  attaiiunent  by  2007. 

As  part  of  its  submittal,  Rhode  Island 
DEM  also  calculated  the  NOx  and  VOC 
emission  reductions  projected  to  occur 
between  1999  and  2007  in  the  Rhode 
Island  area.  VOC  emissions  in  Rhode 
Island  are  projected  from  1999  to  2007 
to  go  from  141.1  tons  per  summer  day  . 
(tpsd)  to  119.0  tpsd,  which  is  a 
reduction  of  22.1  tpsd  or  15.6  percent. 
NOx  emissions  in  Rhode  Island  are 
projected  from  1999  to  2007  to  go  from 
93.1  tpsd  to  73.6  tpsd,  which  is  a 
reduction  of  19.5  tpsd  or  20.9  percent. 
When  combined  with  the  significant 
reductions  in  NOx  emissions  expected 
in  upwind  states  by  2007,  the  Rhode 
Island  emissions  inventory  data 
provides  additional  reason  to  anticipate 
that  the  area  will  attain  the  one-hour 
ozone  standard  by  2007. 

G.  Is  the  Rhode  Island  Mid-Course 
Review  Consistent  With  EPA  Guidance? 

As  discussed  above,  the  Rhode  Island 
serious  ozone  nonattainment  area 
attained  the  ozone  standard  based  on 
ozone  data  collected  in  1997-1999  and 
1998-2000,  but  is  now  violating  the 
standard.  Rhode  Island  DEM  has 
submitted  an  attainment  demonstration 
supplemented  with  a  weight-of- 
evidence  analysis;  therefore,  Rhode 


Island  DEM  needs  to  commit  to  a  mid- 
course  review.  The  Rhode  Island  DEM 
has  committed  to  perform  a  mid-course 
review  for  this  area  by  December  31, 
2004. 

•H.  Is  the  Rhode  Island  RACM  Analysis 
Consistent  With  theCAA  and  EPA 
Guidance? 

The  EPA  has  reviewed  the  SIP  and  the 
RACM  analysis  submittal  for  the  Rhode 
Island  area  to  determine  if  it  includes  all 
required  RACM  measures  and  sufficient 
documentation  concerning  available 
RACM  measures.  The  RACM  analysis 
will  be  subject  to  a  public  hearing  On 
February  27,  2003. 

The  trajectory  analyses,  which  are 
discussed  in  greater  detail  in  section 
Vn.E,  indicate  that  elevated  ozone  levels 
at  the  three  Rhode  Island  monitors  are 
largely  the  result  of  local  transport  from 
upwind  high  emission  areas  in 
Connecticut,  New  York  City  and  New 
Jersey.'*  In  addition  to  what  the  Rhode 
Island  DEM  submitted,  EPA  performed 
a  trajectory  analysis  of  each  of  the  days 
during  1999  through  2001  when 
exceedances  of  the  one-hour  ozone 
NAAQS  were  monitored  in  the  Rhode 
Island  ozone  nonattainment  area.  That 
analysis  shows  similar  results,  i.e.,  that 
the  source  region  for  these  exceedances 
is  areas  to  the  south  and  west  of  Rhode 
Island. 

The  CAM-x  source  apportionment 
modeling  showed  that  emissions  in 
Connecticut  and  Rhode  Island 
combined  contribute  only  5%  to  the 
anthropogenic  one-hour  ozone  levels  in 
Rhode  Island.  This  CAM-x  modeling 
also  shows  that  Rhode  Island  cannot 
attain  the  one-hour  NAAQS  without 
substantial  NOx  emission  reductions  in 
upwind  states,  and  that,  since  upwind 
controls  will  not  be  fully  implemented 
prior  to  2007,  the  adoption  of  additional 
in-state  emission  reduction  measxires 
would  not  advance  the  State's 
attainment  date. 

The  trajectory  analyses  and  both  the 
CALGRID  and  CAM-x  modeling 
discussed  above  indicate  that  Rhode 
Island  must  rely  on  significant  emission 
reductions  from  upwind  states  in  order 
to  attain  the  one-hour  ozone  standard, 
and  that  additional  emission  reduction 
measures  adopted  in  Rhode  Island  alone 
would  have  a  sufficiently  small  impact 
on  ozone  levels  that  they  could  not 
advance  the  attainment  date  in  the 
Rhode  Island  area.  Nonetheless,  the 
Rhode  Island  DEM  RACM  analysis  does 
review  control  measures  that  could 


<*  These  areas  have  approved  attainment 
demonstrations  and  also  have  EPA-enforceable 
emission  reduction  strategies  to  bring  about 
attainment  of  the  one-hour  standard  by  2007. 
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reduce  emissions  of  VOC  and  NOx  in 
Rhode  Island  and  analyzed  whether 
adoption  of  such  measures  might  lead  to 
attainment  earlier  than  2007. 

Rhode  Island  DEM  examined 
emissions  from  all  significant  emission 
source  categories  to  assess  whether 
there  are  any  additional  RACM  that 
could  be  adopted.  The  methodology 
used  consists  of  a  two-step  procedure. 
First,  Rhode  Island  DEM  reviewed  its 
2007  emissions  inventory  to  identify 
significant  source  categories.  After  diat, 
Rhode  Island  DEM  screened  potential 
control  measures  for  the  significant 
emitting  source  categories  to  determine 
if  they  could  provide  sufficient  benefits 
to  accelerate  attainment  in  the  Rhode 
Island  area,  and,  if  so,  analyzed  if  the 
measures  were  feasible. 

The  methodology  used  by  the  Rhode 
Island  DEM  is  based  on  the  RACM 
analysis  performed  by  EPA  for  the 
Greater  Connecticut  serious  ozone 
nonattaiimient  area.  See  66  FR  634; 
January  3,  2001.  The  RACM  analysis  for 
Greater  Coimecticut  looked  at  projected 
2007  emissions  from  various  source 
categories  after  taking  into  accoimt 
CAA-mandatory  controls,  additionally 
adopted  regional  and  national  controls, 
and  State-adopted  SIP  controls.  The 
RACM  analysis  then  assimied  that 
stationary  sources  that  have  already 
been  controlled  nationally,  regionadly  or 
locally  in  the  SIP  would  not  be  effective 
candidates  for  additi.onal  controls  that 
could  be  considered  RACM,  since  these 
categories  have  only  recently  been 
required  to  reduce  emissions  or  are 
about  to  shortly. 

For  VOC  emissions,  Rhode  Island 
DEM  reviewed  its  2007  emissions 
inventory  for  stationary  point,  area,  and 
non-road  sources  and  culled  from  it  the 
sixteen  largest  source  categories. 
Emissions  fr^m  each  were  at  least  one 
ton  per  summer  day  (tpSd),  and  in  their 
aggregate  emissions  from  these  sixteen 
source  categories  represent 
approximately  90  percent  of  the  total 
VC3c  inventory  from  these  three  sectors. 
Rhode  Island  DEM  then  analyzed 
whether  control  requirements  exist  for 
each  source  category,  and  found  that  in 
most  instances  state  or  federal  control 
are  currently  in  place. 

For  example,  the  largest  emitting 
source  category  from  these  three  sectors 
is  the  area  source  surface  cleaning 
category.  Rhode  Island  DEM  estimates 
2007  emissions  for  this  activity  will  be 
12.44  tpsd.  However,  Rhode  Island  DEM 
notes  that  most  of  the  sources  in  the 
small  surface  cleaning  sector,  including 
all  vapor  degreasers  and  cold  cleaners, 
are  regulated  by  Rhode  Isl^d  Air 
Pollution  Control  (APC)  Regulation  No. 
36,  "Control  of  Emissions  from  Organic 


Solvent  Cleaning,"  which  became 
effective  in  1996.  This  regulation 
incorporates  control  requirements  from 
EPA's  Control  Technique  Guideline 
(CTG)  for  this  source  category,  as  well 
as  the  requirements  of  EPA's  1994 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Halogenated  Solvent  Cleaners.  These 
requirements  represent  Reasonably 
Available  Control  Technology  (RACT). 
Rhode  Island  DEM  believes  that  any 
additional  control  measures  for  this 
activity  would  result  in  relatively  small 
decreases  in  emissions  and  would  not 
accelerate  the  State's  attainment  of  the 
one-hour  ozone  NAAQS  in  emissions. 

Control  measures  for  the  remaining 
VOC  source  categories  were  reviewed  in 
a  similar  maimer,  and  then  Rhode 
Island  DEM  performed  a  similar 
analysis  for  the  largest  NOx  emitting 
source  categories.  Rhode  Island's 
conclusion  from  this  analysis  is  that, 
based  on  the  types  of  measures 
reviewed  and  the  costs  of  these 
programs,  in  association  with  the 
potential  emission  reduction  benefits  in 
the  Rhode  Island  area,  there  are  no 
stationary  point,  area,  or  non-road 
RACM  that  could  be  adopted  in  the  state 
that  would  advance  attainment  prior  to 
2007. 

Rhode  Island  also  analyzed  whether 
there  were  any  additional  mobile  source 
measures  that  could  be  implemented 
that  represent  RACM.  The  Rhode  Island 
DEM  is  already  implementing  a  wide 
range  of  statewide  mobile  source 
emissions  reducrtion  programs  including 
Stage  2  vapor  recovery,  enhanced 
inspection  and  maintenance,  the 
national  low  emissions  vehicle  program, 
and  reformulated  gasoline.  In  addition 
to  the  above  programs.  Rhode  Island 
implements  transportation  projects 
under  the  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  program,  designed  to 
reduce  ozone  precursor  emissions  in  the 
transportation  sector.  The  CMAQ 
program  in  Rhode  Island's  2003-2004 
Transportation  Improvement  Program 
(details  are  provided  in  the  submittal 
and  the  TSD  for  this  proposal)  includes 
measures  aimed  at  increasing  bicycle, 
ferry  and  public  transit  travel, 
eliminating  traffic  congestion  through 
improving  transportation  management, 
signalization  and  roadways,  reducing 
emissions  from  diesel  on-road  vehicles 
with  a  heavy  duty  vehicle  inspection 
program,  and  the  installation  of 
emissions  controls  on  public  transit 
diesel  buses.  However,  implementation 
of  these  projects,  and  other  similar 
programs  that  will  be  funded  with 
CMAQ  monies  in  the  coming  years,  will 
only  achieve  a  minimal  emission 
reduction  pf  0.07  tons  per  summer  day 


of  VOC  and  0.06  tons  per  summer  day 
of  NOx.  This  small  reduction  in 
precursors  will  not  result  in  an 
acceleration  of  the  attainment  date. 
Since  a  large  number  of  mobile  source 
emissions  control  programs  are  already 
being  implemented  and  since  additional 
measures  of  the  type  that  have  been 
funded  by  CMAQ  monies  would  not 
accelerate  the  attainment  date,  Rhode 
Island  has  not  identified  any  additional 
mobile  source  RACM  measures.  The 
Rhode  Island  DEM's  conclusion  on 
mobile  sources  is  that  Rhode  Island  is 
currently  implementing  all  reasonably 
available  control  measures  for  mobile 
sources,  since  the  benefits  from  these 
projects  is  minimal  compared  to  Rhode 
Island's  own  emissions  and  even 
smaller  when  compared  to  the  transport 
of  ozone  and  ozone  precursors. 

EPA  concludes  that  based  on  the 
available  information,  there  are  no 
additional  technologically  and 
economically  feasible  emission  control 
measures  in  Rhode  Island  that  will 
advance  the  attaiimient  date  for  the 
Rhode  Island  ozone  nonattainment  area. 
Thus  no  potential  measure  cqn  be 
considered  RACM  for  purposes  of 
section  172(c)(1)  for  the  Rhode  Island 
area  for  its  one-hour  ozone  attainment    , 
demonstration.  The  Rhode  Island  DEM 
analysis  is  consistent  with  EPA 
requirements,  which  as  noted  above 
were  upheld  by  the  DC  Circuit  Court. 
The  EPA  therefore  proposes  that  the 
Rhode  Island  SIP  is  consistent  with  the 
requirements  for  RACM. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  this  area,  this  conclusion  is  not 
necessarily  valid  for  other  areas. 

/.  What  About  Motor  Vehicle  Emissions 
Budgets? 

On  June  8.  2001  (66  FR  30811)  EPA 
approved  the  Rhode  Island  post- 1996 
plan  which  included  a  1999  VOC  motor 
vehicle  emissions  budgets  of  41.57  tons 
per  summer  day  VOC.  as  well  as  a  NOx 
budget  of  46.40  tons  per  summer  day  of 
NOx.  These  1999  motor  vehicle 
emissions  budgets  were  formally 
determined  adequate  by  EPA  New 
England  for  use  in  transportation 
conformity  on  September  29.  1998. 
Subsequent  to  the  rate-of-progress  SIPs. 
on  January'  27,  2003,  Rhode  Island  DEM 
submitted  its  ozone  attairunent 
demonstration  to  EPA,  for  parallel 
processing,  which  includes  new  motor 
vehicle  emissions  budgets  for  both  VOC 
and  NOx  for  2007,  and  these  budgets  are 
shown  in  Table  3.  EPA  is  proposing 
these  budgets  for  approval. 
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Table  3.— 2007  Emissions  Budgets 
FOR  On-road  Mobile  Sources  in 
Tons  per  Summer  Day  (tpsd) 


Aim 

2007  VOC 
budget 

2007  NOx 
budget 

Rhode  Island  

30.37 

33.62 

On  March  2.  1999.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  decision  on 
certain  provisions  of  EPA's  1997 
conformity  rule  in  response  to  a  case 
brought  by  the  Environmental  Defense 
Fund.  As  a  result  of  the  decision,  a 
conformity  determination  cannot  be 
made  using  the  submitted  motor  vehicle 
emissions  budgets  until  EPA  makes  a 
positive  determination  that  the 
submitted  budget  is  adequate.  In 
response  to  the  court's  decision,  EPA 
issued  guidance  on  our  new  adequacy 
process  on  May  14, 1999  '^ 

EPA  believes  that  these  motor  vehicle 
emissions  budgets  are  adequate  for  use 
in  future  transportation  conformity 
analyses  as  these  budgets  meet  all  of  the 
requirements  set  forth  by  EPA's 
adequacy  criteria,  were  developed  using 
EPA's  MOBILES  model,  and  are 
consistent  with  the  attainment 
demonstration.  However,  prior  to 
making  an  adequacy  finding.  EPA  must 
administer  a  30  day  comment  period  for 
these  budgets.  Therefore,  in  today's 
action  EPA  is  opening  up  the  adequacy 
comment  period  on  these  budgets  to  run 
concurrently  with  the  comment  period 
for  all  of  today's  action.  In  addition, this 
Federal  Register  Notice  will  appear  on 
EPA's  Transportation  and  Air  Quality 
planning  website  at 
h  ttp  ://www.  epa  gov/otaq/transp/ 
conform/ adequacy. htm.  All  comments 
on  these  budgets  should  be  submitted  to 
EPA  using  the  procedure  outlined 
earlier  in  this  notice. 

/.  Contingency  Measures 

Rhode  Island  addressed  the 
contingency  measure  requirement  of 
section  172(c)(9)  of  the  Clean  Air  Act  by 
demonstrating  that  the  emission 
reductions  from  the  federal  on-road 
motor  vehicle  Tier  2  tailpipe  standards 
and  sulfur  in  gasoline  rules,  and  the 
federal  non-road  engine  control  program 
that  accrue  between  2007  and  mid-2009, 
which  is  the  date  by  which  emission 
reductions  from  contingency  measures 
would  need  to  occur,  will  achieve  more 
emission  reductions  than  Rhode  Island 


'^  Memo  from  Gay  MacGregor,  Director,  Regional 
and  State  Programs  Division,  USEPA  Office  of 
Mobile  Sources,  to  Regional  Air  Division  Directors, 
titled  "Conformity  Guidance  on  Implementation  of 
March  2. 1999  Conformity  Court  decision,"  dated 
May  14, 1999. 


needs  to  meet  its  three  percent 
attainment  contingency  obligation.  We 
propose  approval  of  Rhode  Island's 
contingency  measure  submittal. 

Vin.  Proposed  Action 

EPA  is  proposing  to  fully  approve  as 
meeting  CAA  section  182(c)(2)  the 
ground-level  one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  for  the  Rhode  Island  nonattainment 
area  submitted  by  Rhode  Island  on 
January  27,  2003.  EPA  is  proposing  an 
attainment  date  of  November  15,  2007 
for  the  area,  and  is  proposing  that  the 
RACM  analysis  for  the  Rhode  Island 
area  is  consistent  with  the  requirements 
of  section  172(c)(1).  EPA  proposes 
approval  of  Rhode  Island's  contingency 
measures  submittal,  which  is  consistent 
with  the  requirements  of  section 
172(c)(9)  of  the  CAA.  This  notice  also 
proposes  to  approve  2007  motor  vehicle 
emissions  budgets  for  Rhode  IslcUid  into 
the  SIP. 

This  SIP  is  being  proposed  under  a 
procedure  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  concurrent  with  the  state's 
procedures  for  amending  its  regulations. 
If  the  proposed  plan  is  substantially 
changed,  EPA  will  evaluate  those 
changes  and  may  publish  another  notice 
of  proposed  rulemaking.  If  no 
substantial  changes  are  made,  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revisions.  Before  EPA  can  finally 
approve  this  plan  Rhode  Island  must 
finally  adopt  the  SIP  revision  and 
submit  it  formally  to  EPA  for 
incorporation  into  the  SIP. 

EPA  is  soliciting  public  conunents  on 
the  issues  discussed  in  this  proposal. 
These  issues  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaJting  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

IX.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That  • 
Significantly  Affect  Energy  Supply. 


Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note]  do  not  apply.  This  rule  does 
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not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  IntA^ovemmental 
relations.  Nitrogen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  6,  2003. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
[FR  Doc.  03-3698  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

t 

Coast  Guard 

46  CFR  Part  401 

[USCG-2002-11288] 

RIN211S-AG30 

Rates  for  Pilotage  on  the  Great  Lakes 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  extension  of  comment 

period  and  notice  of  intent. 

SUMMARY:  The  Coast  Guard  is  extending 
the  comment  period  on  the  Notice  of 
Proposed  Rulemaking  (NPRM)  on  rates 
for  pilotage  on  the  Great  Lakes 
published  in  the  Federal  Register 
January  23,  2003.  for  45  days.  This  will 
extend  the  comment  period  to  April  24. 
2003.  The  Coast  Guard  also  intends  to 
delay  the  publishing  of  an  Interim  Rule 
(IR)  previously  planned  for  February  12, 
2003  (68  FR  3204),  to  about  April  30, 
2003. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  24,  2003. 

ADDRESSES:  You  may  submit  your 
comments  directly  to  the  Docket 
Management  Facility.  To  make  sure  that 
your  comments  and  related  material  do 
not  enter  the  docket  [USCG-2002- 
11288]  more  than  once,  please  submit 
them  by  only  one  of  the  following 
means: 

(1)  By  mail  to  the  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 


(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments,  and 
related  material  as  indicated  in  this 
notice,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copjing  at  room  PL-401,  on  the  Plaza 
level  of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  access  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT'S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (Volume 
65,  Number  70;  Pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  call  or  e-mail 
"Tom  Lawler,  Chief  Economist,  Office  of 
Great  Lakes  Pilotage  (G-MW-1),  U.S. 
Coast  Guard,  at  telephone  202-267- 
1241,  or  tlawlei@comdt.uscg.mil.  For 
questions  on  viewing,  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages  you  to 
submit  comments  and  related  material 
concerning  the  NPRM  on  "Rates  for 
Pilotage  on  the  Great  Lakes"  published 
January  23,  2003,  [68  FR  3203]  in  the 
Federal  Register.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  [USCG-2002- 
11288],  and  give  the  reasons  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 


comments  and  material  received  during 
the  comment  period. 

Background  Information 

Oh  January  23,  2003.  the  Coast  Guard 
published  an  NPRM  in  the  Federal 
Register  to  update  the  rates  for  pilotage 
on  the  Great  Lakes.  At  a  public  meeting 
conducted  on  January  31,  2003,  in 
Cleveland,  OH.  it  received  requests  from 
the  public  to  extend  the  comment 
period  and  to  delay  the  issuance  of  an 
IR  until  after  the  comment  period  has 
ended. 

A  comment  submitted  to  the  docket 
has  similarly,  requested  that  the 
comment  period  be  extended  by  45  days 
and  an  IR  be  delayed  until  the  comment 
period  has  closed. 

We  have  decided  to  grant  this  request 
for  an  extension  of  the  comment  period 
from  March  10.  2003,  to  April  24,  2003, 
and  to  delay  the  publication  of  an  IR 
until  after  the  close  of  the  comment 
period.  The  delay  will  allow  the  Coast 
Guard  to  collect  and  review  all 
comments  before  it  issues  an  IR. 

The  Coast  Guard  has  also  extended 
the  comment  period  to  obtain  comments 
on  two  specific  aspects  of  the  NPRM 
and  to  obtain  industry-related 
information  that  \n\\  aid  the  Coast 
Guard  in  assessing  the  economic  impact 
ofthelR. 

To  assist  the  Coast  Guard  in  analyzing 
the  impact  of  the  IR  on  industry,  the 
public  should  comment  on  the 
following  issues: 

1 .  Determining  the  total  cost  of 
operating  a  vessel  on  the  Great  Lakes 
and  determining  what  percentages  of 
those  costs  are  attributable  to:  (a) 
Pilotage  fees,  (b)  dockage,  (c) 
longshoremen  services,  (d)  tug  services, 
(e)  port  and  agent  fees,  (0  running 
expenses,  and  (g)  other  operating 
expenses. 

2.  Projections  of  traffic  and  cargoes 
anticipated  for  the  2003  navigational 
season. 

Dated;  February  10,  2003. 
Joseph  J.  Angelo. 

Acting  Assistant  Commandant  for  Marine 

Safely.  Security  and  Environmental 

Protection. 

[FR  Doc.  03-3737  Filed  2-11-03;  3:00  pni| 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  228 
[DFARS  Case  2002-D030] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Payment 
Bonds  on  Cost-Reimbursement 
Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


summary:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
permit  the  use  of  alternative  payment 
protections  for  fixed-price  construction 
subcontracts  between  $25,000  and 
$100,000  issued  under  cost- 
reimbursement  contracts.  This  change  is 
consistent  with  the  corresponding 
Federal  Acquisition  Regulation  (FAR) 
policy  applicable  to  fixed-price 
construction  contracts. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  April 
15,  2003,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissQry.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mU.  Please  cite  DFARS 
Case  2002-D030  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Euclides  Barrera, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D030. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Euclides  Barrera,  (703)  602-0296. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  updates  DFARS 
policy  on  performance  and  payment 
bonds  for  construction  contracts.  In 
accordance  with  the  Miller  Act  (40 
U.S.C.  270a-270f),  FAR  28.102-l(a) 
requires  performance  and  payment 
bonds  for  construction  contracts 
exceeding  $100,000.  In  accordance  with 
section  4104(b)(2)  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 


(Pub.  L.  103-355),  FAR  28.102-l(b) 
permits  alternative  payment  protections 
for  construction  contracts  between 
$25,000  and  $100,000.  DFARS  228.102- 
1(a)  presently  waives  the  requirement 
for  performance  and  payment  bonds  for 
cost-reimbursement  contracts,  but 
requires  the  prime  contractor  to  obtain 
bonds  for  its  fixed-price  subcontracts 
exceeding  $25,000.  This  proposed 
DFARS  rule  authorizes  the  use  of 
alternative  payment  protections  for 
subcontracts  between  $25,000  and 
$100,000,  for  consistency  with  the 
corresponding  FAR  policy  applicable  to 
prime  contracts. 

In  addition,  this  proposed  rule 
updates  text  implementing  10  U.S.C. 
2701(h)  and  (i),  pertaining  to  bonds 
under  Defense  Environmental 
Restoration  Program  contracts.  10  U.S.C. 
2701(h)  and  (i)  were  to  expire  on 
December  3\,  1999;  however,  section 
314  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-107)  removed  this 
expiration  date.  Therefore,  the 
corresponding  DFARS  text  has  been 
amended  to  remove  the  expiration  date. 
Additionally,  the  text  has  been  relocated 
to  a  new  section  228.102-70,  as  its 
present  location  and  numbering  has  led 
to  confusion  regarding  its  relationship 
with  the  subsequent  text. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  nde  still  requires  payment 
protections  for  fixed-price  construction 
subcontracts  exceeding  $25,000,  while 
providing  flexibility  for  subcontractors 
to  chose  the  type  of  protection  to  be 
provided  for  subcontracts  between 
$25,000  and  $100,000.  Therefore,  DoD 
has  not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D030. 

C.  Paperwork  Reduction  Att 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 


of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  228 

Government  procurement. 

Nfichele  P.  Peterson,  < 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  228  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  228  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  228— BONDS  AND  INSURANCE 

2.  Section  228.102-1  is  revised  to  read 
as  follows: 

I 

228.102-1     General. 

The  requirement  for  performance  and 
payment  bonds  is  waived  for  cost- 
reimbursement  contracts.  However,  for 
cost  type  contracts  with  fixed-price 
construction  subcontracts  over  $25,000, 
require  the  prime  contractor  to  obtain 
from  each  of  its  construction 
subcontractors  performance  and 
payment  protections  in  favor  of  the 
prime  contractor  as  follows: 

(1)  For  fixed- price  construction 
subcontracts  over  $25,000,  but  not 
exceeding  $100,000,  payment  protection 
sufficient  to  pay  labor  and  material 
costs,  using  any  of  the  alternatives  listed 
atFAR28.102-l(b)(l). 

(2)  For  fixed-price  construction 
subcontracts  over  $100,000 — 

(i)  A  payment  bond  sufficient  to  pay 
labor  and  material  costs;  and 

(ii)  A  performance  bond  in  an  equal 
amount  if  available  at  no  additional 
cost. 

3.  Section  228.102-70  is  added  to 
read  as  follows: 

228.102-70    Defense  Environmental 
Restoration  Program  construction 
contracts. 

For  Defense  Environmental 
Restoration  Program  construction 
contracts  entered  into  pursuant  to  10 
U.S.C.  2701— 

(a)  Any  rights  of  action  uinder  the 
performance  bond  shall  only  accrue  to. 
emd  be  for  the  exclusive  use  of,  the 
obligee  named  in  the  bond; 

(b)  In  the  event  of  default,  the  surety's 
liability  on  the  performance  bond  is 
limited  to  the  cost  of  completion  of  the 
contract  work,  less  the  balance  of 
unexpended  funds.  Under  no 
circumstances  shall  the  liability  exceed  ' 
the  penal  sum  of  the  bond; 

(c)  The  surety  shall  not  be  liable  for 
indemnification  or  compensation  of  the 
obligee  for  loss  or  liability  arising  from 
personal  injury  or  property  damage. 
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even  if  the  injury  or  damage  was  caused 
by  a  breach  of  the  bonded  contract;  and 

(d)  Once  it  has  taken  action  to  meet 
its  obligations  under  the  bond,  the 
surety  is  entitled  to  any  indemnification 
and  identical  standard  of  liability  to 
which  the  contractor  was  entiUed  under 
the  contract  or  applicable  laws  and 
regulations. 

|FR  Doc.  03-3575  Filed  2-13-03;  8:45  am) 
BILLING  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  2002-D016] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Liability  for 
Loss  Under  Vessel  Repair  and 
Alteration  Contracts 

agency:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
increase  a  contractor's  liability  for  loss 
or  damage  under  vessel  repair  and 
alteration  contracts,  from  $5,000  to 
$50,000  per  incident.  The  increased 
dollar  ceiling  is  based  on  adjustments 
for  inflation  and  the  need  to  provide  a 
financial  incentive  for  contractors  to 
minimize  loss  or  damage. 

DATES:  DoD  will  consider  «11  comments 
received  by  April  IV  2003. 

ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D016  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Sandra  Haberlin, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D016. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/  ■ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberiin,  (703)  602-0289. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

DoD  uses  the  clause  at  DFARS 
252.217-7012,  Liability  and  hisurance, 
in  master  agreements  for  repair  and 
alteration  of  vessels.  The  clause  holds  a 
contractor  liable  for  loss  or  damage 
resulting  from  defective  contractor 
workmanship  and  materials.  For  any 
other  contractor-incurred  loss  or 
damage,  the  contractor  bears  the  first 
$5,000  of  loss  or  damage  from  each 
occurrence  or  incident. 

This  rule  proposes  to  increase  the 
contractor's  liability  ceiling  from  $5,000 
to  $50,000,  because — 

1.  The  $5,000  ceiling  dates  back  to 
1982.  This  dollar  ceiling  is  outdated 
after  considering  inflation;  and 

2.  An  analysis  of  contractor-incurred 
damages  for  a  period  of  3  years  indicates 
that  70  percent  of  the  incidents  were 
below  $50,000.  DoD  anticipates  that  this 
increase  will  incentive  contractors  to 
reduce  the  number  of  such  incidents. 
Improved  contractor  performance  will 
not  only  reduce  the  vessel  "down  time" 
for  maintenance  and  repair,  but  will 
also  make  more  Qfficient  use  of  scarce 
maintenance  dollars  that  would 
otherwise  be  used  to  pay  for  the  damage 
between  the  $5,000  and  the  $50,000 
ceilings. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  DoD  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  which  is 
summarized  as  follows: 

This  rule  proposes  to  increase  a 
contractor's  liability  from  $5,000  to 
$50,000  for  loss  or  damage  to  a 
Government  vessel,  materials,  or 
equipment.  The  ru!te  will  apply  to  small 
entities  that  have  a  master  agreement 
with  DoD  for  repair  and  alteration  of 
vessels.  There  is  no  available  estimate  of 
the  total  number  of  small  entities  that 
will  be  subject  to  the  rule.  However,  the 
Naval  Sea  Systems  Command 
(NAVSEA),  which  is  responsible  for  the 
maintenance  and  repair  of  the  majority 
of  vessels,  has  collected  data  indicating 
that,  during  the  period  from  May  1997 
to  October  2002,  there  were  61 . 
occurrences  of  contractor-caused 
damages.  Of  those,  13  occurrences  (21 
percent)  were  attributed  to  small 
entities.  The  proposed  rule  does  not 
impose  any  reporting,  recordkeeping,  or 
other  compliance  requirements  and 


does  not  duplicate,  overlap,  or  conflict 
with  any  other  Federal  rules.  This  rule 
will  impact  small  entities,  since  they 
will  need  to  increase  their  insurance 
coverage  from  $5,000  to  $50,000.  DoD 
considered  using  a  ceiling  of  less  than 
$50,000,  but  believes  the  $50,000  ceiling 
to  be  appropriate  because — 

1.  This  ceiling  would  capture  a 
majority  of  claims,  since  a  NAVSEA 
study  shows  that  70  percent  of  claims 
incurred  diu"ing  a  recent  3-year  period 
were  for  amounts  less  than  $50,000;  and 

2.  This  increase  should  incentivize 
contractors  to  reduce  the  number  of 
such  occurrences,  thereby  reducing 
vessel  "down-time"  for  maintenance 
and  repair  and  making  more  efficient 
use  of  scarce  maintenance  dollars. 

A  copy  of  the  IRFA  may  be  obtained 
from  the  address  specified  herein.  DoD 
invites  comments  from  small  businesses 
and  other  interested  parties.  DoD  also 
will  consider  comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  in  accordance  with  5  U.S.C. 
610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D016. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 .  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Mi'chele  P.  Peterson, 

E.\ecutive  Editor.  Defense  Acquisition 

Regulations  Council, 
t 

Therefore.  DoD  proposes  to  amend  48 

CFR  Part  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1 . 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.217-7012    [Amended] 

2.  Section  252.217-7012  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(XXX  2003)";  and 

b.  In  paragraph  (b)(6),  by  removing 
"$5,000"  and  adding  in  its  place 
"$50,000". 

[FR  Doc.  03-3576  Filed  2-13-03:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  600         _ 

[DocKet  No.  030128024-3024-01;  I.D. 
121 002  A] 

RIN  0648-AO63 

Fisheries  of  the  United  States;  National 
Standard  1 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  i^dvance  notice  of  proposed 

rulemaking;  consideration  of  revision  to 

national  standard  1  guidelines. 

SUMMARY:  NMFS  announces  that  the 
ag^ency  is  considering  revisions  to  the 
national  standard  guidelines  for 
national  standard  1  that  specify  criteria 
for  determining  overfishing  and 
establishing  rebuilding  schedules.  There 
have  been  concerns  expressed  by  the 
scientific  community,  fisheries 
managers,  the  fishing  industry,  and 
environmental  groups  regarding  the 
appropriateness  of  some  aspects  of  these 
guidelines,  particularly  in  light  of  new 
issues  arising  from  rebuilding  programs 
that  have  been  underway  for  several 
years.  This  action  solicits  public  input 
on  the  effectiveness  and  appropriateness 
of  the  national  standard  1  guidelines  in 
complying  with  the  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Comments  must  be  submitted  in 
writing  by  March  1 7,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  John  H.  Dunnigan,  Director,  Office 
of  Sustainable  Fisheries,  Room  13362, 
1315  East-West  Highway.  Silver  Spring, 
MD  20910;  or  faxed  to  301-713-1193. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Millikin,  at  301-713-2341  or 
via  e-mail  at  Mark.Millikin@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  National 
standard  1  reads,  "Conservation  and 
management  measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
fi-om  each  fishery  for  the  United  States 
fishing  industry."  In  1996,  the 
Sustainable  Fisheries  Act  (SFA) 
amended  the  Magnuson-Stevens  Act  (16 
U.S.C.  1801,  et  seq.)  to,  among  other 
things,  provide  definitions  for 
"overfishing"  and  modify  the  definition 
of  "optimum  yield."  The  Magnuson- 
Stevens  Act.  in  section  303 (a)(  10).  now 


requires  each  fishery  management  plan 
(FMP)  to  "specify  objective  and 
measurable  criteria  for  identifying  when 
the  fishery  to  which  the  FMP  applies  is 
overfished."  In  addition,  section  304(e) 
specifies  requirements  for  rebuilding 
overfished  fisheries.  The  revised 
national  standard  guidelines,  including 
national  standard  1 ,  were  proposed  at 
62  FR  41907,  August  4,  1997,  and 
published  as  final  guidelines  at  63  FR 
24212,  May  1,  1998. 

As  they  currently  exist,  the  national 
standard  1  guidelines  provide 
definitions  and  require  determination,- 
to  the  extent  possible,  of  maximum 
sustainable  yield  (MSY),  or  an 
acceptable  surrogate;  specification  of 
status  determination  criteria  including  a 
maximum  fishing  mortality  threshold 
and  a  minimum  stock  size  threshold; 
ending  overfishing  and  rebuilding 
overfished  stocks;  and  specification  of 
optimum  yield  (OY)  in  fisheries. 

In  response  to  the  SFA,  these  national 
standard  guidelines  were  implemented 
in  1998,  ov«r  5  years  ago.  Since  that 
time,  we  have  developed  new 
perspectives,  new  issues,  and  new 
problems  regarding  their  application. 
Concerns  that  have  been  identified  for 
possible  revision  include,  but  are  not 
limited  to,  the  following: 

1.  The  definition  and  use  of  the 
minimum  stock  size  fcreshold  (MSST) 
for  determining  when  a  stock  is 
overfished.  There  has  been  considerable 
discussion  about  the  utility  of  the 
concept  of  MSST,  the  definition  of 
MSST  contained  in  the  guidelines, 
difficulties  in  estimating  the  MSST 
(especially  in  data-poor  situations),  and 
identifying  appropriate  proxies  for 
MSST. 

2.  Calculation  of  rebuilding  targets 
appropriate  to  the  prevailing 
environmental  regime.  Currently,  the 
guidelines  do  not  address  how 
rebuilding  targets  should  accommodate 
changing  environmental  conditions. 
Rebuilding  rates  based  upon  current 
stock  productivity  may  be  inconsistent 
with  rebuilding  targets  based  upon 
historical  stock  productivity  when  there 
are  persistent,  long-term  changes  in 
environmental  conditions. 

3.  Calculation  of  maximum 
permissible  rebuilding  times  for 
overfished  fisheries.  The  SFA 
established  a  maximum  allowable  10- 
year  rebuilding  time  for  a  fishery,  except 
where  the  biology  of  the  fish  will  not 
allow  it  or  the  fishery  is  managed  under 
an  international  agreement.  If  the 
minimum  time  for  a  fishery  to  rebuild 

is  10  years  or  greater,  the  maximum 
allowable  rebuilding  time  under  the 
guidelines  becomes  the  time  to  rebuild 
in  the  absence  of  any  fishing  mortality, 


plus  one  mean  generation  time.  This  has 
created  a  discontinuity  where  the 
difference  in  allowable  rebuilding  times 
between  a  stock  with  a  minimum 
rebuilding  time  of  9  years  and  another 
stock  with  a  minimum  rebuilding  time 
of  1 1  years,  may  be  several  decades  in 
the  case  of  long-lived  species.  This 
results  in  the  need  for  much  more 
restrictive  management  measures  in  the 
first  case  compared  to  the  second,  even 
though  there  is  not  much  difference 
between  them  in  terms  of  rebuilding 
potential. 

4.  The  definitions  of  overfishing  as 
they  relate  to  a  fishery  as  a  whole  or  a 
stock  of  fish  within  that  fishery.  There 
are  currently  over  900  fish  stocks 
identified  for  the  purpose  of 
determining  their  status  with  regard  to 
overfishing,  many  of  which  are  caught 
in  small  amounts  and  whose  status  is 
imknovra.  Combining  assessments  and 
status  determination  criteria  for 
assemblages  of  minor  stocks  may  make 
more  sense  biologically  and 
economically  than  attempting  to  assess 
and  manage  them  one  by  one.  Further 
guidance  is  needed  on  the  most 
ecologically  sound  and  economically 
expedient  ways  to  manage  these 
fisheries. 

5.  Procedures  to  follow  when 
rebuilding  plans  require  revision  after 
initiation,  especially  with  regard  to 
modification  of  the  rebuilding  time 
frame.  The  guidelines  do  not  currently 
address  what  to  do  when  observed 
rebuilding  rates  are  greater  or  lower 
than  expected  or  when  new  assessments 
change  estimates  of  rebuilding  targets  or 
other  parameters. 

NMFS  solicits  input  from  the  public 
regarding:  (1)  whether  or  not  the 
national  standard  1  guidelines  should 
be  revised  and  (2)  if  revisions  are 
desired,  what  parts  of  the  national 
standard  1  guidelines  should  be  revised, 
how  they  should  be  revised,  and  why. 
NMFS  will  use  the  information  in 
determining  whether  to  proceed  with  a 
revision  to  the  existing  guidelines,  and 
if  so,  the  issues  to  be  addressed. 

This  advance  notice  of  proposed 
rulemaking  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  10.  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 

Operations.  National  Marine  Fisheries 

Service. 

|FR  Doc.  03-3758  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Domestic  Sugar  Program — Increase  of 
2002-Crop  Overall  Allotment  Quantity 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  (CCC)  has  increased  the 
2002-crop  overall  allotment  quantity 
(OAQ)  of  domestic  sugar  by  500,000 
short  tons,  raw  value  (STRV).  The  beet 
sugar  sector  allotment  increased  to 
4.457  million  STRV,  and  the  cane  sugar 
sector  increased  to  3.743  million  STRV, 
for  a  total  OAQ  of  8.200  million  STRV. 
CCC  has  also  revised  the  State  cane 
allotments  and  processor  allocations  of 
the  beet  and  cane  sugar  marketing 
allotments  to  be  consistent  with  the 
increased  OAQ  and  updated  cane  State 
and  cane  processor  2002-crop 
production  forecasts.  CCC  is  also 
suspending  the  proportionate  share 
requirement  on  Louisiana  sugarcane 
producers  for  the  2002  crop. 
ADDRESSES:  Barbara  Fecso,  Dairy  and 
Sweeteners  Analysis  Group,  Economic 
Policy  and  Analysis  Staff,  Farm  Service 
Agency,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0516.  Washington. 
DC  20250-0516;  telephone  (202)  720- 


4146;  FAX  (202)  690-1480;  e-mail: 
barbara.fecso@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Fecso  at  (202)  720-4146.     ' 

SUPPLEMENTARY  INFORMATION:  Section 
1403  of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171)  amended  section  359c  of  the 
Agricultiu-al  Adjustment  Act  of  1938  (7 
U.S.C.  1359c)  to  authorize  the  Secretary 
to  adjust  marketing  allotments  and 
allocations  quarterly  to  reflect  changes 
in  estimated  sugar  consumption,  stocks, 
production,  or  imports.  When  USDA 
announced  a  7.700  million  ton  OAQ  in 
August  2002,  it  noted  the  existence  of 
considerable  sugar  market  uncertainties 
and  that  the  OAQ  could  be  adjusted  if 
warranted.  After  closely  monitoring  the 
market,  and  becailse  market  prices  for 
both  refined  and  raw  sugar  have  been 
well  above  loan  forfeiture  levels,  CCC 
increased  the  OAQ,  thereby  increasing 
the  supply  of  sugar  available  to  the 
domestic  market. 

At  this  time,  CCC  does  not  expect  the 
beet  sector  to  fully  use'its  allotment  and 
will  reassign  the  estimated  imused 
allotment  (deficit),  182,000  tons,  to  the 
CCC  inventory  to  be  sold.  The  estimated 
unused  allotment  is  calculated  as  the 
beet  sector's  FY  2003  allotment,  4.457 
million  tons,  less  beet  processors' 
estimated  available  supply.  4.275 
million  tons  (0.360  million  tons 
beginning  stocks  plus  4.215  million  tons 
production,  less  an  assumed  0.300 
million  tons  in  estimated  minimum 
ending  stocks).  While  the  beet  sector 
ending  inventory  averaged  560,000  tons 
over  the  past  decade,  reaching  a  low  of 
360.000  tons  at  the  end  of  FY  2002,  the 
level  to  which  the  beet  sector  reduces  its 
FY  2003  ending  stocks  is  uncertain.  Due 
to  production  and  marketing  unknowns. 


CCC  estimates  that  an  ending  stocks 
level  of  300.000  tons  may  be  attainable. 

CCC  will  conduct  a  thorough  survey 
of  beet  and  cane  sugar  production  and 
stocks-to-use  prior  to  May  1,  2003,  and 
make  allocation  reassignments.  as 
necessary.  At  that  time,  CCC  may  reduce 
the  amount  reassigned  to  CCC  for 
inventory  sales  if  survey  results  indicate 
CCC  misjudged  the  beet  sector's  ability 
to  supply  the  market.  This  can  occur 
even  if  CCC  has  sold  the  reassigned 
sugar  because  CCC's  ability  to  sell  sugar 
is  not  limited  to  availability  of 
reassigned  sugar  marketing  allotments. 

Pursuant  to  section  359f  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended.  (7  U.S.C.  1359fn,  CCC 
announced  the  suspension  of  the 
proportionate  share  requirement  on 
Louisiana  sugarcane  producers  for  the 
2002  crop  after  it  determined  that  the 
amount  of  sugar  estimated  to  be 
produced  fi-om  the  2002-crop  sugarcane 
in  Louisiana  (1.340  million  tons,  ra^ 
value)  will  not  be  sufficient  to  enable 
Louisiana  sugar  cane  processors  to  meet 
the  state's  cane  sugar  allotment  (1.331 
million  tons,  raw  value)  and  provide  for 
a  normal  carryover. 

USDA  will  continue  to  closely 
monitor  market  performance  and  critical 
program  variables  throughout  the  year 
to  ensure  meeting  program  objectives 
and  maintaining  market  balance. 
Further  OAQ  adjustments  and  alteration 
of  the  sugar  Tariff  Rate  Quota  (TRQ) 
import  quantity  will  be  considered  as 
market  conditions  warrant. 

These  actions  apply  to  all  domestic  « 
sugar  marketed  for  human  consumption 
in  the  United  States  from  October  1 , 
2002,  through  September  30,  2003.  The 
2002-crop  sugar  marketing  allotments 
and  allocations  (in  short  tons,  raw 
value)  are  listed  in  the.foUowing  table: 


2002-Crop  Sugar  Marketing  Allotments  and  Allocations 

[Revised  January  2003] 


Previous  allof- 
ment/allocation 

Change  1 

Revised  allot- 
ment/allocation 

Overall  Beet/Cane  Allotments 

Beet  Suaar                                

4,184,950 
3,515,050 

271,750 
228,250 

4.456,700 

Cstnc  5^iinar  ^inrludes  Puerto  Rico)                              

3,743,300 

< 

Total  ^Overall  Allotment  Quantity) 

7,700,000 

500,000 

8,200,000 

State  Cane  Sugar  Allotments 

Florida  

1,715.471 

214,045 

1,929,516 
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2002-Crop  Sugar  Marketing  Allotments  and  Allocations— Continued 

[Revised  January  2003] 


Louisiana 

Texas  

Hawaii  .... 


Puerto  Rico ' 

Total  Cane  Sugar 


Previous  allot- 
ment/allocation 


BMt  ProcMSors'  Martwting  Allocations 


Amalgamated  Sugar  Co  

American  Crystal  Sugar  Co  .. 

Holly  Sugar  Corp  

Michigan  Sugar  Co  

Minn-Dak  Farmers  Co-op  

Monitor  Sugar  Co  

Pacific  Northwest  Sugar  Co  . 
So.  Minn.  Beet  Sugar  Co-op 

Western  Sugar  Co  

Wyoming  Sugar  Co  ...: 


Total  Beet  Sugar 


Can*  Procassors'  Martwting  Allocations 


Florida  

Atlantic  Sugar  Assoc  

Growers  Co-op.  of  Florida  .... 

Okeelanta  Corp  

Osceola  Farms  Co  

Talisman  Sugar  Corp  

US  Sugar  Corp  

Louisiana 

Alma  Plantation  

Cairo  &  Graugnard  

Cajun  Sugar  Co-op 

Cora-Texas  Mfg.  Co  

Evan  Hall  Factory  

Harry  Laws  &  Co  

Itjeria  Sugar  Co-op  

^eanerette  Sugar  Co  

Lafourche  Sugars  Corp  

Louisiana  Sugarcane  Co-op  . 

Lula  Westfield,  LLC  

MA  Patout  &  Sons  

Raceland  Sugars  

St.  Mary  Sugar  Co-op  

So.  Louisiana  Sugars  Co-op 

Stertir>g  Sugars  

Texas  

Hawaii  { 

Gay  &  Robinson,  Inc  

Hawaiian  Commercial 

Puerto  Rico » 

Agraso  

Rotg 


1,329,764 

144,815 

318,829 

6,171 


3.515.050 


Change ' 


918,627 

1 .496,229 

280,786 

281,689 

275,076 

161,414 

15,000 

283,250 

417,051 

55,828 


4.184,950 


1,148 

13,057 

0 

0 


228.250 


Revised  allot- 
ment/allocation 


56,618 

97,491 

18.233 

17,361 

16,953 

9,948 

7,314 

17,458 

26,748 

3.626 


271.750 


1,330,912 

157.872 

318,829 

6,171 


3.743,300 


975,245 
1,593,720 
299,019 
299,050 
292,029 
171,362 

22,314 
300,708 
443,799 

59,454 


4,456,700 


1,715,471 

214,045 

1,929,516 

146,856 

-1,987 

144,869 

311,681 

39,165 

350,846 

322,318 

66.984 

389,302 

194,060 

33,255 

227,315 

54,066 

5,594 

59,660 

686,490 

71,034 

757,524 

1,329,764 

1,148 

1,330,912 

74,299 

3,519 

77,818 

5,344 

253 

5,597 

92,119 

5,526 

97,645 

117,083 

-553 

116,530 

2,670 

127 

2,797 

56,709 

1,472 

58,181 

65,460 

-2.662 

62,798 

60,904 

2,401 

63.305 

69,216 

3,278 

72,494 

83,052 

-271 

82,781 

148,265 

-5,120 

143,145 

174,963 

-1,026 

173,937 

81,195 

-3,113 

78.082 

88,675 

4.200 

92.875 

119,930 

-4,832 

115.098 

-     89,881 

-2,051 

87,830 

144,815 

13.057 

157.872 

318,829 

0 

318,829 

62,163 

0 

62,163 

256,666 

0 

256,666 

6,171 

0 

6,171 

3,984 

0 

3,984 

2.187 

0 

2,187 

'  Includes  changes  due  to  the  500,000-ton  increase  in  the  overall  allotment  quantity  and,  for  cane  states  and  sugarcane  processors,  changes 
due  to  updated  2002-crop  production  forecasts. 


Signed  in  Washington,  DC  on  January  31, 
2003. 

lames  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

|FR  Doc.  03-3633  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Refined  Sugar  Re-Export  Program 

AGENCY:  Foreign  Agricultural  Service. 

USDA. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Foreign  Agricultural 
Service  (FAS)  will  conduct  a  public 
meeting  to  review  program  operations 
for  granting  re-export  credits  to  licensed 
refiners  for  shipments  of  sugar  to 
Mexico.  The  meeting  is  open  to  the 
public. 


DATES:  FAS  will  conduct  a  meeting  on 
Wednesday,  February  19,  2003.  from  3 
p.m.  to  5  p.m.  in  room  5066  of  the 
USDA  South  Building.  1400 
Independence  Avenue,  SW.. 
Washington.  DC.  All  times  are  eastern 
daylight  time. 

Persons  with  disabilities  who  require 
an  alternative  means  for  communication 
of  information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Import  Policies  and  Programs  Division, 
FAS,  (202)  720-2916. 

Signed  in  Washington,  DC,  on  February  10, 
2003. 

Ellen  Terpstra,  i 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc.  03-3784  Filed  2-13-03;  8:45  am) 
BtLUNG  COOE  341(>-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Helena  National  Forest,  Lewis  &  Clark 
County,  MT;  North  Beits  Travel  Plan 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

SUMMARY:  The  Helena  National  Forest  is 
proposing  a  revision  of  the  existing 
year-round  travel  management  plan  in 
the  northern  portion  of  the  Big  Belt 
Mountains  and  portions  of  the  Dry 
Range  on  the  Helena  and  Townsend 
Ranger  Districts.  This  travel  plan  will 
include  analysis  on  roads  and  trails 
regarding  year-round  and  seasonal,  open 
and  closed  motorized  and  non- 
motorized  routes.  In  addition,  potential 
travel  corridors  connecting  roads  and 
trails  are  being  considered.  This  EIS  will 
be  prepared  displaying  the  anticipated 
effects  of  the  above  activities  to  the 
resources  and  human  uses  of  the 
analysis  area.  Closure  methods  will  be 
identified  and  improvement  projects  to 
rehabilitate  routes  will  be  analyzed.  The 
North  Belts  Travel  Planning  area 
includes  about  190,000  acres  from  the 
Forest  boundary  north  of  the  Gates  of 
the  Mountains  Wilderness  south  to 
about  the  southern  boundary  of  the 
Confederate  Gulch  drainage  and 
portions  of  the  Dry  Range. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
March  14,  2003.  The  draft  EIS  is 
expected  April  2003  and  the  final  EIS  is 
expected  April  2004. 
ADDRESSES:  Send  written  comments  or 
for  further  information,  mail 
correspondence  to  or  call  Beth  Ihle — 


Team  Leader,  Townsend  Ranger 

District,  415  S.  Front,  Townsend.  MT 

59644  (Phone  406-266-3425)  or  Chuck 

Neal— Travel  Planner.  2880  Skyway 

Drive,  Helena,  MT  59601  (Phone  406- 

449-5201). 

SUPPLEMENTARY  INFORMATION: 

History  of  Previous  Efforts 

Travel  Plan  efforts  for  the  North  Belts 
originally  was  initiated  in  1997.  which 
included  vegetation  management  and 
noxious  weed  treatments.  A  draft  EIS 
called  the  North  Belts  Travel  Plan/ 
Magpie-confederate  Vegetation 
Restoration  Project  was  issued  in  March 
1999.  Alternatives  were  developed 
addressing  travel  plan  issues  from 
public  input.  In  the  summer  of  2000,  a 
major  fire  burned  over  29,000  acres 
within  the  North  Belts  analysis  area 
creating  a  substantial  change.  Due  tp 
this  changed  condition,  travel  plan 
efforts  were  to  be  separated  from  the 
vegetation  and  noxious  weed 
components  of  the  1999  draft  EIS. 
Restoration  of  the  burned  over  area 
followed  by  a  Forest-wide  Roads 
Analysis  Plan  took  priority  over  travel 
management  plans.  This  renewed  effort 
has  taken  into  consideration  the 
changed  conditions  and  change  in 
management  direction  in  regard  to 
travel  planning  and  has  also  considered 
and  incorporated  public  input  from  the 
previous  attempts.  Opportunity  for 
additional  comments  is  presented  in 
this  process. 

Purpose  and  Need  for  Action 

The  Helena  National  Forest  has 
identified  the  need  for  the  North  Belts 
Travel  Management  Plan  to  address  a 
variety  of  year-round  motorized  and 
non-motorized  recreation  uses  as  well  as 
access  for  administrative  and  permitted 
uses  and  for  private  lands.  These  needs 
will  be  balanced  while  meeting  needs 
for  fish  and  wildlife  habitats  and  soil 
and  watershed  health,  and  prevention  of 
noxious  weed  spread  as  directed  by  the 
Helena  Forest  Plan. 

Proposed  Action 

Features  of  the  proposed  action 
include  the  following  elements: 

1.  Open  or  closed  periods  for  routes  are 

simplified  to  the  following: 

a.  Yearlong  open  or  closed. 

b.  October  15 — December  1:  closed  for 
big-game  security,  and 

c.  December  2 — May  15  open  or 
closed  for  winter  range. 

Other  closures  will  be  managed  as 
unique  situations  occur  and  will  utilize 
special  orders  or  other  methods  to 
respond  to  them,  e.g.  spring  thaw. 

2.  Open  and  closed  routes  and  areas  are 

proposed  for  snowmobiles  area. 


However,  in  big-game  winter  range, 
snowmobiles  will  be  allowed  on 
designated  routes  only. 

3.  As  part  of  the  process,  users  may  help 

identify  "corridors"  where  future 
construction  could  connect  existing 
routes  ^d  provide  specific  kinds  of 
recreational  opportunities. 

4.  Proposal  includes  new  road 

construction  (about  1.5  miles)  and 
new  non-motorized  trail 
construction  (about  .25  miles).  In 
addition,  trail  and  road 
reconstruction,  and  development  of 
trailheads  and  information  kiosks 
would  be  included  in  the  proposal. 

5.  Four  route  types  are  included: 

a.  Roads  open  to  vehicles  meeting 
requirements  of  State  laws, 

b.  Motorized  trails  open  to  vehicles  50 
inches  wide  or  less, 

c.  Non-motorized  trails,  and 

d.  Snowmobile  use. 

6.  Site-specific  road  rehabilitation 

projects  such  as  culvert 
replacement,  correcting  drainage 
problems  and  localized  road 
relocations  are  included. 

7.  Vehicle  access  within  300  ft.  of  an 

open,  designated  road  is  allowed 
primarily  to  access  dispersed 
camping  sites,  but  also  for  other 
uses  as  long  as  it  does  not  result  in 
resource  damage  such  as  rutting  of 
soils,  hill  climbing,  noxious  weed 
infestations,  fording  of  streams, 
crossing  of  meadows,  etc. 

8.  In  lynx  habitat,  the  proposal  does  not 

result  in  a  net  increase  in 
designated  over  the  snow  routes 
and  snowmobile  play  areas. 

Responsible  Official 

Tom  Clifford — Forest  Supervisor, 
2880  Skyway  Drive.  Helena.  MT  59601. 

Nature  of  Decision  To  Be  Made 

Whether  or  not  to  implement  the 
proposed  action  or  an  alternative  to  the 
proposed  action  including  the  following 
decisions: 

•  Which  areas,  roads,  and  trails  are 
appropriate  for  whaf  types  of  public 
motorized  and  non-motorized  travel, 

•  Which  areas,  roads,  and  trails 
should  have  seasonal  restrictions  to 
protect  wildlife  orother  resources, 

•  What  types  of  closures  and/or 
rehabilitation  methods  should  be  used 
on  year-round  closed  routes, 

•  What  segments  of  new  trail 
construction  and  new  trailhead  facilities 
are  needed, 

•  Which  road  maintenacne  and 
repairs  are  needed  to  address  watershed 
issues, 

•  What  type  of  access  is  needed  to 
private  ownership  within  the  Forest 
boundary, 
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•  Which  new  connector  travel 
corridors  would  be  included  for  future 
site-specfic  analysis,  and 

•  Whether  or  not  Forest  Plan 
amendment(s)  would  be  required? 

Scoping  Process 

•  Pre-scoping  contacts — February  6, 
2003. 

•  Scoping  package  (mailipg) — 
February  10,  2003. 

•  NOI— February  14,  2003. 

•  Post  on  website — February  14. 
2003. 

•  DEIS  Public  Meetings — May/June 
2003. 

•  DEIS  Comment  Period — April 
through  September  of  2003. 

•  FEIS  and  ROD— April  2004. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental  ' 

impact  statement.  Comments  are  due  by 
March  14,  2003. 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft  EIS  is 
expected  to  be  from  mid-April  through 
September  of  2003.  This  date  will  be 
established  when  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  fn  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiue  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
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comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22: 
Forest  Service  Handbook  1909.15,  section 
21.) 
Dated:  February  6.  2003. 

Al  Christophersen, 

Deputy  Forest  Supervisor. 

[FR  Doc.  03-3550  Filed  2-13-03;  8:45  am) 

BILUNO  COM  3410-11-F 


DEPARTMEffT  OF  AGRICULTURE 
Forest  Service 

Giant  Sequoia  National  Monument  .. 
Scientific  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Giant  Sequoia  National 
Monument  Scientific  Advisory  Board 
(Scientific  Advisory  Board)  will  meet  at 
the  Visalia  Convention  Center  in 
Visalia,  California,  March  12  and  13, 
2003.  The  purpose  of  the  meeting  is  to 
hear  comments  fi-om  the  public,  and  to 
provide  Forest  personnel  with 
comments  on  the  Giant  Sequoia 
National  Monument  Management  Plan 
Draft  Environmental  Impact  Statement 
(DEIS). 

DATES:  The  meeting  will  be  held 
Wednesday  and  Thursday,  March  12 
and  13.  ft'om  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Visalia  Convention  Center.  303  E. 
Acequia  Avenue.  Visalia.  California,  in 
the  Sequoia  room. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  further  information,  contact 
Arthur  L.  Gaffrey.  559-784-1500. 
SUPPLEMENTARY  INfORMATION:  The 
meeting  is  open  to  the  public.  If  you  are 
planning  to  attend,  please  contact 
Arthur  L.  Gaffrey  to  ensure  adequate 
seating.  Guidelines  for  the  public  ' 
participation  portion  of  the  Scientific 


Advisory  Board's  meeting  are  as 
follows:  The  public  will  be  allowed  to 
address  the  Scientific  Advisory  Board 
during  the  first  30  minutes  of  the 
meeting  on  March  12;  when  registering, 
participants  must  provide  9  written 
copies  of  their  presentation,  one  copy 
for  each  member  of  the  Board  and  one 
copy  to  be  included  in  the  meeting 
minutes;  oral  presentations  may  be  no 
more  than  5  minutes  in  length, 
depending  on  the  number  of  people 
wishing  to  address  the  Scientific 
Advisory  Board:  priority  for 
presentations  will  be  given  to  persons 
who  did  not  make  a  presentation  at  a 
previous  meeting;  and  all  presentations 
must  be  related  to  the  science 
surrounding  the  development  of  the 
Management  Plan  for  the  Giant  Sequoia 
National  Monument. 

Written  comments  for  the  Scientific 
Advisory  Board  may  be  submitted  to 
Forest  Supervisor  Arthur  L.  Gaffrey. 
Sequoia  National  Forest,  900  West 
Grand  Avenue,  Porterville,  California 
93257. 

A  final  agenda  can  be  obtained  by 
contacting  Arthur  L.  Gaffrey  or  by 
visiting  the  Giant  Sequoia  National 
Monument  Web  site  at  http:// 
www.r5.fs.fed.us/giant_sequoia. 

Dated:  February  10,  2003. 
Arthur  L.  Gaffrey, 

Sequoia  National  Forest. 

|FR  Doc.  03-3666  Filed  2-13-03;  8:45  am] 

BnjJNQ  COOC  3410-11-M 


DEPARTMEffT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Del  Norte  County 
Resoiuce  Advisory  Committee  (RAC) 
will  meet  on  March  4,  2003  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  under  Public  Law  106- 
393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
March  4,  2003  fi-om  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  County  Unified  School 
District  Board  Room,  301  West 
Washington  Boulevard,  Crescent  City, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
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Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way.  Eureka,  CA 
95501.  Phone:  (707)  441-  3549.  E-mail: 
1  chapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  discuss  and  vote  on 
project  proposals  submitted  by  the 
public  cmd  Six  Rivers  National  Forest. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  committee  at 
that  time. 

Dated:  February  6,  2003. 
Julie  E.  Ranieri. 
Acting  Forest  Supervisor. 
(FR  Doc.  03-3612  Filed  2-13-03;  8:45  am] 
BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville, 
Idaho,  USDA,  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Thursday,  March  6,  2003  in  Riggins, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  March  6  begins  at 
11:00  a.m.  (m.s.t.),  at  the  City  Hall, 
Heritage  Center,  Riggins,  Idaho.  Agenda 
topics  will  include  discussion  of 
potential  projects.  A  public  forum  will 
begin  at  3  p.m.  (m.s.t.). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  February  6.  2003. 
Ihor  Mereszczak. 

Acting  Forest  Supervisor.      ' 

[FR  Doc.  03-3637  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee;  CarilMu-Targhee  National 
Forest,  Idaho  Fails,  Idaho 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  meeting. 

. ^ 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Caribou-Targhee 
National  Forests'  Eastern  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday.  March  19.  2003,  in  Idaho 
Falls  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

DATES:  The  business  meeting  will  be 
held  on  March  19,  2003,  fi-om  10  a.m. 
to  3  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Caribou-Targhee  National  Forest 
Headquarters  Office,  1405  Hollipark 
Drive,  Idaho  Falls,  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Reese,  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  March  19.  2003, 
begins  at  10  a.m.  at  the  Caribou-Targhee 
National  Forest  Headquarters  Office. 
1405  Hollipark  Drive.  Idaho  Falls. 
Idaho.  Agenda  topics  will  include 
reviewing  projects  that  have  been 
submitted. 

Dated:  February  7,  2003. 
Jerry  B.  Reese, 

Caribou-Targhee  Forest  Supervisor. 
(FR  Doc.  03-3663  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Red  Bluff.  California.  Agenda  items  to 
be  covered  include:  (1)  Introductions, 
(2)  Approval  of  Minutes.  (3)  Public 
Comment.  (4)  Chairman  Report,  (5) 
Status  of  Project  Proposals,  (6)  Update 
on  Approved  Projects,  (7)  General 
Discussion.  (8)  House  Committee 
Report. 


DATES:  The  meeting  will  be  held  on   ~^-:r-, 
March  13.  2003  from  9  a.m.  and  end  at 
approximately  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  Conference 
Room  A.  1135  Lincoln  Street.  Red  Bluff. 
CA.  Individuals  wishing  to  speak  or 
propose  agenda  items  must  send  their 
names  and  proposals  to  Jim  Giachino. 
DFO,  825  N.  Humboldt  Ave.,  Willows, 
CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  E-MAIL 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
*  members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  Nlarch  10,  2003  will 
have  the  opportunity  to  address  the 
committee  at  those  sessions. 

Dated:  February  10.  2003. 
James  F.  Giachino, 
Designated  Federal  Official. 
[FR  Doc.  03-3667  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Grain  Inspection  Advisory  Committee 
Reestabiishment 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Notice  to  reestablish  committee. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture,  has 
reestablished  the  Grain  Inspection. 
Packers  and  Stockyards 
Administration's  Grain  Inspection 
Advisory  Committee.  The  Secretary  of 
Agriculture  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  L.  Henry,  Designated  Federal 
Official,  Office  of  the  Administrator. 
Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA, 
1094-S,  1400  Independence  Ave..  SW., 
Washington,  DC  20250;  Telephone  (202) 
720-0219;  Fax  (202)  205-9237;  E-mail 
Terri.L.Henry@usda.gov. 


7498 


Federal  Register /Vol.  68,  No.  aiV  Friday,  February  14.  2003 /Notices 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14,  2003 /Notices 


7499 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Grain  Inspection 
Advisory  Committee  is  to  advise  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
with  the  respect  to  the  implementation 
of  the  United  States  Grain  Standards 
Act.  as  amended  and  the  Reorganization 
Act  of  1994.  The  Committee  is  essential 
to  help  facilitate  the  marketing  of  grain. 

Dated:  February  10,  2003. 
Donna  Reifschneider. 

Administrator.  Grain  Inspection.  Packers  and 
Stockyards  Administration. 
IFR  Doc.  03-3684  Filed  2-13-03;  8:45  am] 

BILUNO  CODE  3410-C»M> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  additions  and 
deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Prociuement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  March  16.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennedy.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  December  6.  and  December  20. 
2002.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (67  FR  72640, 
and  77962)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Administrative 

Services,  National  Park  Service,  Harpers 

Ferry  Center,  Harpers  Ferry,  West 

Virginia. 
NPA:  Hagerstown  Goodwill  Industries,  Inc.. 

Hagerstown,  Maryland. 
Contract  Activity:  National  Park  Service, 

Harpers  Ferry,  West  Virginia. 
Service  Type/Location:  Facilities 

Maintenance,  Greater  Louisville 

Technology  Park,  Port  Hueneme 

Detachment  &  Navy,  Caretaker  Site 

Office,  Louisville,  Kentucky. 
NPA:  Employment  Source,  Inc.,  Fayetteville, 

North  Carolina. 
Contract  Activity:  Naval  Surface  Warfare 

Center,  Crane,  Indiana. 
Service  Type/Location:  lanitorial/Custodial, 

183rd  Fighter  Wing  Air  National  Guard, 

Capitol  Airport.  Springfield,  Illinois. 
NPA:  Challenge  Unlimited,  Inc.,  Alton, 

Illinois. 
Contract  Activity:  183rd  Fighter  Wing/ Air 

National  Guard,  Springfield,  Illinois. 
Service  Type/Location:  |anitorial/Custodial, 

U.S.  Army  Reserve  Center,  Columbus, 

Ohio. 
NPA:  Licking-Knox  Goodwill  Industries,  Inc., 

Newark,  Ohio. 
Contract  Activity:  Headquarters,  88th 

Regional  Support  Command,  Fort 

Snelling,  Minnesota. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Geological  Survey  Upper  Midwest 

Environmental  Science  Center,  La 

Crosse.  Wisconsin. 
NPA:  Riverfront  Activity  Center.  Inc..  La 

Crosse,  Wisconsin. 
Contract  Activity:  U.S.  Geological  Survey, 

Reston,  Virginia. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 


2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
coimection  with  the  products  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Pallet.  P.S.,  Material  Handling 

3990-00-NSH-0008. 
NPA:  Handi-Shop  Industries.  Inc.,  Tomah, 

Wisconsin. 
Contract  Activity:  U.S.  Postal  Service, 

Western  Area  Supply  Center,  Topeka, 

Kansas. 
Product/NSN:  Pallet,  Wood 

3990-00-NSH-0072. 
NPA:  Handi-Shop  Industries,  Inc.,  Tomah, 

Wisconsin. 
Contract  Activity:  Federal  Prison  Industries, 

Dept.  of  Justice. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  03-3731  Filed  2-13-03;  8:45  am) 

BHXMQ  CODE  aaSS-AI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  additions 
and  deletions 

AGENCY:  Committee  for  Purchase  &t>m 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  Additions  to  and 

Deletions  frtim  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  and  services  previously 
furnished  by  such  agencies. 

Comments  Must  Be  Received  On  or 
Before:  March  16.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piusuant  to  41  U.S.C 


47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Custodial  Service, 

Naval  &  Marine  Corps  Reserve  Center.  St. 

Louis,  Missouri. 
NPA:  MGI  Services  Corporation,  St.  Louis, 

Missouri. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  Crane,  Indiana. 
Service  Type/Location:  Mai  I  room  Operation, 

Social  Security  Administration.  Sam 
'   Nunn  Federal  Building,  Atlanta,  Georgia. 

NPA:  Nobis  Enterprises,  Inc.,  Marietta, 

Georgia. 
Contract  Activity:  Social  Security 

Administration.  Region  IV,  Atlanta, 

Georgia. 
Service  Type/Location:  Food  §ervice 

Attendant.  U.S.  Navy  Sub  Base,  Galley 

446,  Groton,  Connecticut. 
NPA:  CW  Resources,  Inc.,  New  Britain, 

Connecticut. 
Contract  Activity:  Fleet  Industrial  Supply 

Center,  Norfolk  Detachment 

Philadelphia.  Philadelphia, 

Pennsylvania. 


Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  may  result 
in  authorizing  small  entities  to  fmnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  products  and  services 
are  proposed  for  deletion  from  the 
Procurement  List: 

Products 

Product/NSN:  Seal.  Metallic 
5340-00-491-7632 
534Q-00-902-0426. 

NPA:  Michiana  Resources,  Inc,  Michigan 

City,  Indiana. 
Contract  Activity:  Defense  Supply  Center 

Philadelphia,  Philadelphia, 

Pennsylvania. 

Services 

Service  Type/Location:  Commissary  Shelf 

Stocking,  Point  Mugu  Naval  Air  Station, 

Point  Mugu,  California. 
NPA:  Association  for  Retarded  Citizens — 

Ventura  County,  Inc.,  Ventura, 

California. 
Contract  Activity:  Defense  Commissary 

Agency,  Fort  Lee,  Virginia. 
Service  Type/Location:  Commissary  Shelf 

Stocking  &  Custodial,  Fort  Shafter, 

Hawaii. 
NPA:  Goodwill  Industries  of  Hawaii,  Inc., 

Honolulu,  Hawaii. 
Contract  Activity:  Defense  Commissary 

Agency,  Fort  Lee,  Virginia. 
Service  Type/Location:  Commissary  Shelf 

Stocking  &  Custodial,  Presidio  of  San 

Francisco  Commissary,  San  Francisco, 

California. 
NPA:  Calidad  Industries,  Inc.,  Oakland, 

California. 
Contract  Activity:  Defense  Commissary 

Agency,  Fort  Lee,  Virginia. 
Service  Type/Location:  Drill  Sharpening, 

Naval  Supply  Center,  San  Diego,  . 

California. 
NPA:  The  ARC  of  San  Diego.  San  Diego, 

California. 
Contract  Activity:  Department  of  the  Navy, 

San  Diego,  California. 
Service  Type/Location:  Janitorial/Custodial, 

Mare  Island  Naval  Shipyard,  Vallejo, 

California. 

NPA:  V-Bar  Enterprises.  Inc.,  Suisuli  City, 

California. 
Contract  Activity:  Department  of  the  Navy, 


Vallejo.  California. 
Service  Type/Location:  Janitorial/Custodial, 

Veterans  Affairs  Community  Based 

Outpatient  Clinic,  St.  George,  Utah. 
NPA:  Washington  County  Association  for 

Retarded  Citizens,  St.  George,  Utah. 
Contract  Activity:  Department  of  Veterans 

Affairs,  St  George,  Utah. 

Sheryl  D.  Kennerly. 

Director.  Information  Management. 
■  (FR  Doc.  03-3732  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Notice  Of  Availability  of  Draft  of 
information  Quality  Guidelines 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 
ACTION:  Notice. 

SUMMARY:  The  Committee  has  made 
available  a  draft  of  its  Information 
Quality  Guidelines  pursuant  to  the 
requirements  of  the  Guidelines  for 
Ensuring  and  Maximizing  the  Quality. 
Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies  issued  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Committee  invites  comments  on  these 
draft  Information  Quality  Guidelines. 
The  draft  guidelines  are  published  on 
the  Committee's  Web  site  http:// 
www.jwod.gov. 

DATES:  Comments  must  be  received  on 
or  before  March  17.  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled, 
1421  Jefferson  Davis  Highway,  Suite 
10800.  Arlington,  VA  22202.  Comments 
can  also  be  e-mailed  to  info@jwod.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  Director, 
Information  Management,  Committee 
for  Purchase  from  People  Who  Are 
Blind  or  Severely  Disabled,  1421 
Jefferson  Davis  Highway,  Suite  10800. 
Arlington,  VA  22202.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554)  requires  each 
Federal  agency  to  publish  guidelines  for 
ensuring  and -maximizing  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  its  disseminates.  Agency 
guidelines  must  be  based  on 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
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instructions,  the  Committee  has  posted 
its  Information  Quality  Guidelines  on  its 
Web  site  IhttpJ/www.jwod.^v). 

The  Guidelines  describe  the 
Committee's  procedures  for  ensuring  the 
quality  of  information  that  it 
disseminates  and  the  procedures  by 
which  an  affected  person  may  obtain 
correction  of  information  disseminated 
by  the  Committee  that  does  not  comply 
with  the  Guidelines.  Persons  who 
cannot  access  the  Guidelines  through 
the  Internet  may  request  a  paper  or 
electronic  copy  by  contacting  the 
Committee. 

Sheryl  D.  Kennerly. 

Dirvclor,  Information  Management. 

IFR  Doc.  03-373.1  Filed  2-13-03;  8:45  ami 

BILLING  CODE  6353-01 -P 


OEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-570-6011 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Preliminary  Results  of  2001-2002 
Administrative  Review  and  Partial 
Rescission  of  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
2001-2002  Administrative  Review  and 
Partial  Rescission  of  the  Review. 

summary:  We  preliminarily  determine 
that  sales  of  tapered  roller  bearings  and 
parts  thereof,  finished  and  unfinished, 
from  the  People's  Republic  of  China, 
were  made  below  normal  value  during 
the  period  June  1,  2001.  through  May 
31.  2002.  We  are  also  rescinding  the 
review,  in  part,  in  accordance  with  19 
CFR  351.213(d)(3). 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  based  on  the 
differences  between  the  constructed 
export  price  and  normal  value  on  all 
appropriate  entries.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smith  or  Daniel  Alexy,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230: 
telephone:  (202)  482-1276  and  (202) 
482-1540,  respectively. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  May  27,  1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52 
FR  19748)  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished 
(  "TRBs"),  from  the  Peoples  Republic  of 
China  (  "PRC  ").  The  Department  notified 
interested  parties  of  the  opportunity  to 
request  an  administrative  review  of  this 
order  on  June  5,  2002  (67  FR  38640).  On 
[une  25,  2002,  Peer  Bearing  Company  - 
Changshan  ("CPZ")  requested  an 
administrative  review.  On  June  27, 
2002,  Wanxiahg  Group  Corporation 
("Wanxiang"),  China  National 
Machinery  Import  &  Export  Corporation 
("CMC"),  Tianshui  Hailin  Import  and 
Export  Corporation  ("Hailin"),  Luoyang 
Bearing  Corporation  (Group) 
("Luoyang"),  and  Liaoning  MEC  Group 
Co.  Ltd.  ("Liaoning")  also  requested 
administrative  reviews.  On  June  28, 
2002,  the  Koyo  Corporation  of  U.S.A., 
an  interested  party  in  this  proceeding 
pursuant  to  19  CFR  351.213(b)(1), 
requested  that  the  Department  conduct 
an  administrative  review  of  Yantai 
Timken  Co.,  Ltd.  ('Yantai  Timken").  In 
accordance  with  19  CFR  351.221(b)(1), 
we  published  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  on  July  24,  2002  (67  FR  48435), 

On  August  6.  2002,  we  sent  a 
questionnaire  to  the  Secretary  General 
of  the  Basic  Machinery  Division  of  the 
Chamber  of  Commerce  for  Import  & 
Export  of  Machinery  and  Electronics 
Products  and  requested  that  the 
questionnaire  be  forwarded  to  all  PRC 
companies  identified  in  our  initiation 
notice  and  to  any  subsidiary  companies 
of  the  named  companies  that  produce 
and/or  export  the  subject  merchandise. 
In  this  letter,  we  also  requested 
information  relevant  to  the  issue  of 
whether  the  companies  named  in  the 
initiation  notice  are  independent  from 
government  control.  See  the  "Separate 
Rates  Determination"  section,  below. 
On  August  6,  2002.  courtesy  copies  of 
the  questionnaire  were  also  sent  to 
companies  with  legal  representation. 

On  September  10,  2002,  the  following 
companies  requested  that  the 
Department  rescind  the  administrative 
review  with  respect  to  these  companies: 
Hailin,  Wanxiang,  Luoyang,  Liaoning. 
and  CMC.  Pursuant  to  19  CFR 
351.213(d)(1),  because  these  companies 
withdrew  their  requests  for  review 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  this  review 
and  no  other  party  requested  a  review 
of  these  companies,  we  are  rescinding 
the  review  with  respect  to  Hailin.     . 


Wanxiang.  Luoyang.  Liaoning.  and 
CMC. 

We  received  responses  to  the 
questionnaire  in  August.  September, 
and  October  2002  from  CPZ  and  Yantai 
Timken.  We  sent  out  supplemental 
questionnaires  to  CPZ  and  Yantai 
Timken  in  November.  December  2002. 
and  January  2003.  and  received 
responses  to  these  supplemental 
questionnaires  in  December  2002  and 
January  2003. 

Scope  of  the  Order 

Merchandise  covered  by  this  order 
includes  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC; 
flange,  take  up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without 
spindles,  whether  or  not  for  automotive 
use.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  item  numbers  8482.20.00. 
8482.91.00.50,  8482.99.30,  8483.20.40, 
8483.20.80,  8483.30.80,  8483.90.20, 
8483.90.30.  8483.90.80.  8708.99.80.15, 
and  8708.99.80.80.  Although  the 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Separate  Rates  Determination 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
country  in  all  previous  antidumping 
cases.  In  accordance  with  section 
771(18)(C)(i)  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  any  determination 
that  a  foreign  country  is  an  NME  shall 
remain  in  effect  until  revoked  by  the 
Department.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Moreover, 
parties  to  this  proceeding  have  not 
argued  that  the  PRC  TRBs  industry  is  a 
market-oriented  industry. 

Therefore,  we  are  treating  the  PRC  as 
an  NME  country  within  the  meaning  of 
section  773(c)  of  the  Act.  We  allow 
companies  in  NME  countries  to  receive 
separate  antidumping  duty  rates  for 
purposes  of  assessment  and  cash 
deposits  when  those  companies  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities. 

To  establisivivhether  a  company 
operating  in  an  NME  country  is 
-  sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
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Republic  of  China,  56  FR  20588  (May  6, 
1991)  ["Sparklers"),  as  amplified  by  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2. 1994)  {"Silicon 
Carbide").  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes:  1)  an  absence 
of  restrictive  stipulations  associated 
with  the  individual  exporter's  business 
and  export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  20589.  De  facto 
absence  of  government  control  over 
exports  is  based  on  four  factors:  1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  4)  whether  each 
exporter  has.  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide,  59  FR 
22587;  Sparklers,  56  FR  20589. 

In  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China:  Final 
Results  of  New  Shipper  Reviews,  67  FR 
10665  (March  8,  2002),  we  determined 
that  CPZ  and  Yantai  Timken  should 
receive  separate  rates.  We  preliminarily 
determine  that  the  evidence  on  the 
record  of  this  review  also  demonstrates 
an  absence  of  government  control,  both 
in  law  and  in  fact,  with  respect  to  these 
companies'  exports  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide.  The  evidence  includes, 
among  other  things,  the  companies' 
business  licenses  and  copies  of  relevant 
PRC  laws  on  trade  and  incorporation. 
Therefore,  we  have  continued  to  assign 
each  of  these  companies  a  separate  rate. 

Constructed  Export  Price 

For  all  sales  made  by  CPZ  and  Yantai 
Timken  to  the  United  States,  We  used 
constructed  export  price  ("CEP")  in 
accordance  with  section  772(b)  of  the 
Act.  Section  772(b)  of  the  Act  defines 
CEP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 


unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the  Act. 

We  calculated  CEP  based  on  the 
packed,  ex-warehouse  prices  from  CPZ's 
and  Yantai  Timken's  U.S.  subsidiaries 
to  unaffiliated  customers.  We  made 
deductions,  where  appropriate,  from  the 
starting  price  for  CEP  for  international 
freight,  foreign  brokerage  and  handling, 
foreign  inland  freight,  marine  insurance, 
customs  duties,  U.S.  warehousing,  and 
U.S.  inland  freight.  When  foreign 
brokerage  and  handling,  marine 
insurance,  and  ocean  freight  were 
provided  directly  by  market-economy 
companies  and  paid  for  in  a  market- 
economy  currency,  we  deducted  the 
market-economy  values  reported  by  the 
responding  companies  for  these 
services. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  made  further  deductions 
from  the  CEP  starting  price  for  the 
following  selling  expenses  that  related 
to  economic  activity  in  the  United 
States:  commissions,  credit  expenses, 
discounts,  further  manufacturing, 
rebates,  repacking  costs,  and  indirect 
selling  expenses  (including  inventory 
carrying  costs).  For  CPZ,  we  made  an 
upward  adjustment  to  its  reported 
indirect  selling  expenses.  For  more 
information,  see  Preliminary  Results 
Calculation  Memorandum  for 
CPZ(February  7,  2003),  which  is  on  file 
in  the  Departaient's  Central  Records 
Unit,  which  is  located  in  Room  B-099  of 
the  main  Department  building  ("CRU"). 
Additionally,  in  accordance  with 
section  772(d)(3)  of  the  Act,  we  have 
deducted  from  the  starting  price  an 
amount  for  profit.  For  information  on 
how  profit  was  calculated,  see 
"Overhead.  SG&A  Expenses,  and  Profit" 
in  the  "Normal  Value"  section  below. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  ("NV")  using  a  factors-of- 
production  ("FOP")  methodology  if:  (l) 
the  subject  merchandise  is  exported 
from  an  NME  country,  and  (2)  the 
Department  finds  that  the  available 
information  does  not  permit  the 
calculation  of  NV  under  section  773(a) 
of  the  Act.  We  have  no  basis  to 
determine  that  the  available  information 
would  permit  the  calculation  of  NV 
using  PRC  prices  or  costs.  Therefore,  we 
calculated  NV  based  on  factors  data  in 
accordance  with  sections  773(c)(3)  and 
(4)  of  the  Act  and  19  CFR  351.408(c). 

Under  the  FOP  methodology,  we  are 
required  to  value,  to  the  extent  possible, 
the  NME  producer's  inputs  in  a  market- 
economy  country  that  is  at  a  comparable 
level  of  economic  development  and  that 
is  a  significant  producer  of  comparable 


merchandise.  We  chose  India  as  the 
surrogate  country  on  the  basis  of  the 
criteria  set  out  in  19  CFR  351.408(b). 
Seethe  October  21,  2002,  Memorandum 
to  File:  "Requests  for  Surrogate  Values." 
which  includes  the  August  6.  2002, 
Memorandum  to  Melani  Miller  from  Jeff 
May:  "Administrative  Review  on 
Tapered  Roller  Bearings  from  the 
People's  Republic  of  China."  and  the 
February  7,  2003,  Memorandum  to  John 
Brinkmann:  "Selection  of  a  Surrogate 
Coimtry  and  Steel  Value  Sources" 
["Steel  Values  Memorandum")  for  a 
further  discussion  of  our  surrogate 
selection.  (Both  memoranda  are  on  file 
in  the  CRU.) 

We  used  publicly  available 
information  from  India  to  value  the 
various  factors.  Pursuant  to  the 
Department's  FOP  methodology,  we 
valued  each  respondent's  reported 
factors  of  production  by  multiplying 
them  by  the  values  described  below.  For 
a  complete  description  of  the  factor 
values  used,  see  the  Memorandum  to 
John  Brinkmann:  "Factors  of  Production 
Values  Used  for  the  Preliminary 
Results,"  dated  February  7.  2003.  which 
is  on  file  in  the  Department's  CRU. 

1.  Steel  and  Scrap.  For  hot-rolled 
alloy  steel  bars  used  in  the  production 
of  cups,  we  used  an  adjusted  weighted- 
average  of  Japanese  export  values  to 
India  from  the  Japanese  Harmonized 
Schedule  ("HS")  category  7228.30.900 
obtained  from  Official  Japan  Ministry  of 
Finance  statistics.  We  adjusted  this  data 
to  include  costs  incurred  on  ocean 
freight  and  marine  insurance.  This  is  the 
same  valuation  methodology  used  in 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  2000-2001  Administrative  . 
Review,  Partial  Rescission  of  Review, 
and  Determination  to  Revoke  Order,  in 
Part  67  FR  68990  (November  14.  2002) 
and  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China: 
Amended  Final  Results  of  2000-2001 
Administrative  Review  67  FR  72147 
(December  4.  2002)  (collectively.  "TRBs 
XrV")  and  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Final  Results  of  1999-2000 
Administrative  Review,  Partial  ■ 
Rescission  of  Review,  and 
Determination  Not  to  Revoke  Order  in 
Part,  66  FR  57420  (November  15.  2001) 
["TRBs  Xlir).  For  further  discussion  of 
our  calculation  of  this  value,  see  Steel 
Values  Memorandum. 

We  valued  scrap  recovered  from  the 
production  of  cups,  cones,  and  rollers 
using  Indian  import  statistics  from 
Indian  HS  category  7204.2909.  As  in 
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previous  administrative  reviews  of  this 
order,  we  eliminated  from  our  scrap 
calculations  imports  from  NME 
countries  and  small  quantity  imports 
from  market-economy  countries.  See 
TRBs  XIII  and  TRBs  XIV.  We  also 
excluded,  imports  from  countries  that 
do  not  produce  bearing-quality  steel 
(see.e.g..  TRBs  XIV).  We  made 
adjustments  to  the  import  values  to 
include  freight  costs  using  the  shorter  of 
the  reported  distances  from  either  the 
closest  PRC  port  to  the  PRC  respondent 
or  the  domestic  supplier  to  the  PRC 
respondent.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China,  62  PR 
51410  (October  1,  1997)  and  Sigma 
Corporation  v.  United  States,  117  F.  3d 
1401  (Fed.  Cir.  1997)  and  86  F.  Supp. 
2d  1344.  1348  (CIT  2800). 

Additionally,  certain  steel  and  steel 
parts  used  to  make  TRBs  or  TRB  parts 
during  the  period  of  review  ("POR") 
were  purchased  from  market-economy 
suppliers  and  paid  for  with  market- 
economy  currency.  In  accordance  with 
19  CFR  351.408(c)(1),  we  valued  thqse 
steel  inputs  using  the  actual  price 
reported  by  the  PRC  respondent,  except 
as  noted  below. 

As  explained  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  the  People's 
Republic  of  China:  Final  Results  of 
1998-1999  Administrative  Review. 
Partial  Rescission  of  Review,  and  Notice 
of  Intent  to  Revoke  Order  in  Part,  66  PR 
1953  (January  10,  2001)  and  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished.  From  the 
People's  Republic  of  China:  Amended 
Final  Results  of  1998-1999 
Administrative  Review  and 
Determination  to  Revoke  Order  in  Part, 
66  FR  11562  (February  26.  2001) 
(collectively,  'TRBs  XID  and  TRBs 
XIII,  we  found  a  reasonable  basis  to 
believe  or  suspect  that  certain  market- 
economy  steel  inputs  purchased  by  PRC 
TRBs  manufacturers  for  the  production 
of  TRBs  were  subsidized.  Consistent 
with  our  treatment  of  subsidized  inputs 
in  TRBs  XIV,  TRBs  XIII,  and  TRBs  XII, 
we  have  not  used  the  prices  paid  by 
PRC  producers  of  TRBs  for  steel  which 
we  have  continuing  reason  to  believe  or 
suspect  is  subsidized.  Instead,  we  relied 
on  surrogate  values.  (See  individual 
company  calculation  memoranda  for  a 
more  detailed  company-specific 
discussion  of  this  issue.) 

2.  Labor.  Section  19  CFR 
351.408(c)(3)  of  the  Department's 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  We  have 
used  the  regression-based  wage  rate 
available  on  Import  Administration's 


internet  website  at  www.ia.ita.doc.gov/ 
wages. 

3.  Overhead,  SG&A  Expenses,  and 
Profit.  For  factory  overhead,  selling, 
general,  administrative  expenses,  and 
profit,  we  used  information  obtained 
from  the  fiscal  year  2001-2002  annual 
reports  of  five  Indian  bearing  producers. 
We  calculated  factory  overhead  and 
selling,  general,  and  administrative 
expenses  as  percentages  of  direct  inputs 
and  applied  these  ratios  to  the  PRC 
respondent's  direct  input  costs.  These 
expenses  were  calculated  exclusive  of 
labor  and  electricity,  but  included 
employer  provident  funds  and  welfare 
expenses  not  reflected  in  the 
Department's  regressed  wage  rate.  This 
is  consistent  with  the  methodology  we 
utilized  in  TRBs  XIV  and  TRBs  XIII.  For 
profit,  we  totaled  the  reported  profit 
before  taxes  for  three  of  the  five  Indian 
bearing  producers  and  divided  by  the 
total  calculated  cost  of  production 
("COP")  of  goods  sold.  Consistent  with 
TRBs  XrV,  we  excluded  from  our  profit 
calculation  the  two  companies  that 
reported  profit  losses.  This  percentage 
was  applied  to  each  respondent's  total 
COP  to  derive  a  company-specific  profit 
value. 

4.  Packing.  Consistent  with  our 
methodology  in  prior  reviews  (see.  e.g., 
TRBs  XrV),  we  calculated  packing  costs 
as  a  percentage  of  COP  for  CPZ  based  on 
company-specific  information 
submitted  in  a  previous  review.  This 
ratio  was  applied  to  CPZ's  COP  for  the 
current  review  to  calculate  its  packing 

costs.         , 

We  calculated  surrogate  values  for  the 
packing  materials  reported  by  Yantai 
Timken  (e.g.,  wooden  pallet,  plastic  bag, 
steel  strip)  using  import  statistics 
reported  in  Monthly  Statistics  of  the 
Foreign  Trade  of  India,  Vol.  II  -  Imports 
by  Commodity.  We  multiplied  these 
surrogate  values  by  the  reported  usage 
factor  to  calculate  Yantai  Timken's 
packing  costs. 

5.  Electricity.  We  calculated  our 
surrogate  value  for  electricity  based  on 
electricity  rate  data  from  iheEnergy  Data 
Directory  and  Yearbook  (1999/2000) 
published  by  Tata  Energy  Research 
Institute.  We  calculated  a  simple 
average  of  the  rates  for  the  "industrial" 
category  listed  for  19  Indian  states  or 
electricity  boards.  We  adjusted  the 
electricity  value  to  the  POR  using  the 
Reserve  Bank  of  India  electricity- 
specific  price  index. 

6.  Natural  Gas.  Consistent  with 
Structural  Steel  Beams  from  the 
People's  Republic  of  China;  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  67  FR  35479  (May  20.  2002)  and 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 


Structural  Steel  Beams  From  the 
People's  Republic  of  China.  67  FR  41397 
(June  18.  2002).  we  used  publicly 
available  information  pertaining  to 
natural  gas  prices  in  India  derived  from 
the  "India  Infoline"  website  which  can 
be  found  at  www.indiainfoline.com. 
The  website  reported  an  average  market 
price  for  natural  gas  in  India  for  June 
2000.  the  most  recent  year  for  which 
natural  gas  data  was  available  for  India. 
We  converted  this  value  to  dollars  per 
cubic  meter  and  adjusted  the  value  to 
the  current  POR  using  the  Indian 
wholesale  price  index  ("WPl") 
published  by  the  International  Monetary 
Fund. 

7.  Foreign  Inland  Freight.  We  valued 
truck  freight  using  an  average  of 
November  1999  truck  freight  rate  quotes 
collected  from  Indian  trucking 
companies  by  the  Department  and  used 
in  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Bulk  Aspirin  frpm 
the  People's  Republic  of  China,  65  FR 
33805  (May  25,  2000)  and  in  past  TRBs 
reviews  (see,  e.g.,  TRBs  XIV  and  TRBs 
XIII).  We  inflated  this  truck  freight  rate 
to  the  POR  using  the  Indian  WPI. 

8.  Brokerage  and  Handling.  We  used 
the  public  version  of  a  U.S.  sales  listing 
reported  in  the  questionnaire  response 
submitted  by  Meltroll  Engineering  for 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review  and  Partial  Rescission 
of  Administrative  Review,  65  FR  48965 
(August  10,  2000).  Because  this 
information  is  not  contemporaneous 
with  the  POR,  we  adjusted  the  data  to 
the  POR  by  using  the  Indian  WPI. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1,  2001,  through  May  31. 
2002: 


Exporter/manufacturer 

Weighted-average 
margin  percentage 

Peer  Bearing  Company  - 
Changshan  

Yantai  Timken  Bearing 
Company.  Ltd 

6.31 
20.41 

Public  Comment 

Interested  parties  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs  (see  below).  Interested 
parties  may  submit  written  arguments  in 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  may  be  filed  no  later  than  five 


days  after  the  date  of  filing  the  case 
briefs.  Parties  who  submit  briefs  in  these 
proceedings  should  provide  a  siunmary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cjted.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f)(3). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  We 
calculated  importer  (or  customer)- 
specific  ad  valorem  rates  by  aggregating 
the  dumping  duties  due  for  all  U.S. 
sales  to  each  importer  (or  customer)  and 
dividing  this  amount  by  the  total 
entered  value  of  the  sales  to  that 
importer  (or  customer).  In  accordance 
with  the  requirement  set  forth  in  19  CFR 
351.106(c)(2).  where  an  importer  (or 
customer)-specific  ad  valorem  rate  is 
less  than  de  minimis,  we  will  direct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties.  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  is  greater  than  de  minimis, 
we  will  direct  the  Customs  Service  to 
apply  the  ad  valorem  assessment  rates 
against  the  entered  value  of  each  of  the 
importer's/customer's  entries  during  the 
review  period. 

All  otner  entries  of  the  subject 
merchandise  during  the  POR  will  be 
liquidated  at  the  antidiunping  duty  rate 
in  place  at  the  time  of  entry. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  for  the  PRC 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
this  review,  except  that,  for  exporters 
with  de  minimis  rates,  i.e.,  less  than 
0.50  percent,  no  deposit  will  be 
required;  (2)  for  previously-reviewed 
PRC  and  non-PRC  exporters  with 


separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period  diuing  which 
they  were  reviewed;  (3)  for  all  other  PRC 
exporters,  the  rate  will  be  the  PRC 
country-wide  rate,  which  is  33.18 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  appHcable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbxu^ement  of  antidvunping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  7.  2003. 
Faryar  Shtrzad. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-3729  Filed  2-13-03;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-580-601] 

Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea:  Final  Results  and  Rescission, 
in  Part,  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  October  9.  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  top-of-the- 
stove  stainless  steel  cooking  ware 
(cookware)  from  the  Republic  of  Korea 
(.Korea).  The  review  covers  twenty-six 
manufacturers  of  subject  merchandise 
and  the  period  January  1.  2001,  through 


December  31.  2001.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  the  Review." 

EFFECTIVE  DATE:  February  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Trentham  or  Tom  Futtner.  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230; 
telephone:  (203)  482-6320  or  482-3814. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9,  2002.  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  cookware 
from  Korea.  See  Top-of-the-Stove 
Stainless  Steel  Cooking  Ware  from  the 
Republic  of  Korea:  Preliminary  Results 
and  Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review.  67  FR 
62951  (October  9.  2002)  (Preliminary 
Results).  This  review  covers  twenty-six 
manufacturers  of  subject  merchandise: 
Daelim  Trading  Co..  Ltd.  (Daelim).  Dong 
Won  Metal  Co..  Ltd.  (Dong  Won). 
Chefline  Corporation,  Sam  Yeung  Ind. 
Co.,  Ltd.,  Namyang  Kitchenflower  Co., 
Ltd..  Kyung-Dong  Industrial  Co..  Ltd.. 
Ssang  Yong  Ind.  Co.,  Ltd..  O.  Bok 
Stainless  Steel  Co..  Ltd..  Dong  Hwa 
Stainless  Steel  Co.,  Ltd.,  II  Shin  Co., 
Ltd.,  Hai  Dong  Stainless  Steel  Ind.  Co.,   "^^ 
Ltd.,  Han  II  Stainless  Steel  Ind.  Co.. 
Ltd..  Bae  Chin  Metal  Ind.  Co..  East  One 
Co..  Ltd..  Charming  Art  Co..  Ltd..  Poong 
Kang  Ind.  Co..  Ltd..  Won  Jin  Ind.  Co., 
Ltd.,  Wonkwang  Inc..  Sungjin 
International  Inc..  Sae  Kwang 
Aluminum  Co.,  Ltd.,  Hanil  Stainless 
Steel  Ind.  Co.,  Ltd..  Seshin  Co..  Ltd., 
Pionix  Corporation,  East  West  Trading 
Korea.  Ltd.,  Clad  Co..  Ltd..  and  B.Y. 
Enterprise.  Ltd.  The  period  of  review 
(POR)  is  Januar>'  1.  2001.  through 
December  31.2001. 

We  invited  parties  to  comment  on  our 
Preliminary  Results  of  review.  On 
November  8.  2002.  we  received  case 
briefs  fe^m  the  Stainless  Steel  Cookware 
Committee  (the  petitioner).  Dong  Won, 
and  Daelim  (respondents).  On 
November  13,  2002,  we  received 
rebuttal  briefs  from  the  respondents  and 
on  November  15,  2002,  we  received  the 
petitioner's  rebuttal  brief. 
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The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act). 

Scope  of  Rfeview 

The  merchandise  subject  to  this 
antidumping  order  is  cookware  from 
Korea.  The  subject  merchandise  is  all 
non-electric  cooking  ware  of  stainless 
steel  which  may  have  one  or  more 
layers  of  aluminum,  copper  or  carbon 
steel  for  more  even  heat  distribution. 
The  subject  merchandise  includes 
skillets,  frying  pans,  omelette  pans, 
saucepans,  double  boilers,  stock  pots, 
dutch  ovens,  casseroles,  steamers,  and 
other  stainless  steel  vessels,  all  for 
cooking  on  stove  top  burners,  except  tea 
kettles  and  fish  poachers.  Excluded 
from  the  scope  of  the  order  are  stainless 
steel  oven  ware  and  stainless  steel 
kitchen  ware.  The  subject  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7323.93.00  and  9604.00.00.  The  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

TTie  Department  has  issued  several 
scope  clarifications  for  this  order.  The 
Department  found  that  certain  stainless 
steel  pasta  and  steamer  inserts  (63  FR 
41545.  August  4,  1998),  certain  stainless 
steel  eight-cup  coffee  percolators  (58  FR 
11209.  February  24.  1993).  and  certain 
stainless  steel  stock  pots  and  covers  are 
within  the  scope  of  the  order  (57  FR 
57420.  December  4.  1992).  Moreover,  as 
a  result  of  a  changed  circumstances 
review,  the  Department  revoked  the 
order  in  part  with  respect  to  certain 
stainless  steel  camping  ware  (1)  made  of 
single-ply  stainless  steel  having  a 
thickness  no  greater  than  6.0 
millimeters:  and  (2)  consisting  of  1.0, 
1.5.  and  2.0  quart  saucepans  without 
handles  and  with  lids  that  also  serve  as 
fry  pans  (62  FR  3662,  )anuary  24. 1997). 

Partial  Rescission  of  Review 

In  our  Preliminary  Results,  we 
determined  that  the  following  eight 
companies  made  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  FOR:  Hai  Dong 
Stainless  Steel  Co..  Ltd.  Sungjin 
International.  Inc..  Seshin  Co..  Ltd..  Sae 
Kwang  Aluminum  Co.  Ltd..  Dong  Hwa 
Stainless  Steel  Co..  Ltd..  Pionix 
Corporation.  II  Shin  Co..  Ltd..  and 
Wonkwang  Inc.  See  Preliminary  Results, 
67  FR  at  62952.  Because  we  received  no 
comments  from  interested  parties  on  our 
preliminary  decision  to  rescind  the 
review  with  respect  to  the  above 
companies,  we  have  determined  that  no 
changes  to  our  decision  to  rescind  are 
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warranted  for  purposes  of  these  final 
results.  Therefore,  we  are  rescinding 
this  review  with  respect  to  these 
manufacturers/exporters. 

Facts  Available  (FA) 

For  these  final  results  of  review,  in 
accordance  with  section  776  of  the  Act, 
we  have  determined  that  the  use  of 
adverse  FA  is  warranted  for  Chefline 
Corporation.  Sam  Yeung  Ind.  Co.,  Ltd.. 
Kyung-Dong  Industrial  Co.,  Ltd..  Ssang 
Yong  Ind.  Co..  Ltd..  O.  Bok  Stainless 
Steel  Co..  Ltd.,  Han  II  Stainless  Steel 
Ind.  Co..  Ltd..  Bae  Chin  Metal  Ind.  Co.. 
East  One  Co..  Ltd..  Charming  Art  Co., 
Ltd..  Poong  Kang  Ind.  Co..  Ltd..  Won  Jin 
Ind.  Co..  Ltd..  Hanil  Stainless  Steel  Ind. 
Co..  Ltd..  East  West  Trading  Korea.  Ltd.. 
Clad  Co..  Ltd..  B.Y.  Enterprise,  Ltd..  and 
Namyang  Kitchenflower  Co..  Ltd. 

In  the  Preliminary  Results,  the 
Department  determined  that  because  the 
16  manufacturers/exporters  listed  above 
wholly  failed  to  respond  to  the 
Department's  questionnaire,  they  did 
not  act  to  the  best  of  their  respective 
abilities,  and  therefore  an  adverse 
inference  is  warranted  in  applying  FA 
for  these  companies. 

For  the  final  results,  no  interested 
party  comments  were  submitted 
regarding  this  issue  and  we  continue  to 
find  that  the  failure  of  the  16 
manufacturers/exporters  listed  above  to 
respond  to  the  Department's 
questionnaire  in  this  review 
demonstrates  that  these  entities  failed  to 
cooperate  by  i^ot  acting  to  the  best  of 
their  ability.  Thus,  consistent  with  the 
Department's  practice  in  cases  where  a 
respondent  fails  to  respond  to  the 
Department's  questionnaire,  in  selecting 
FA  for  the  16  manufacturers/exporters 
listed  above,  an  adverse  inference  is 
warranted.  For  a  discussion  of  the 
application  of  an  adverse  inference  in 
this  case,  see  Preliminary  Results,  67  FR 
at  62953. 

As  adverse  FA.  we  are  assigning  the 
highest  rate  determined  for  any 
respondent  in  any  segment  of  this 
proceeding.  This  rate  is  31.23  percent. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless  Steel 
Cookware  from  Korea.  51  FR  42873 
(November  26. 1986).  For  a  discussion 
on  corroboration  of  the  31.23  percent 
FA  rate  and  for  a  general  discussion  of 
the  relevance  of  the  selected  FA  rate  for 
all  non-cooperating  respondents,  see 
Preliminary  Results.  67  FR  at  62953. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
(Decision  Memorandum)  from  Bernard 


T.  Carreau,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  February  6.  2003. 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  a  change  in 
Dong  Won's  margin  calculations.  In 
accordance  with  section  772(c)(1)(C)  of 
the  Act.  we  added  to  the  U.S.  price  the 
amount  of  countervailing  duty  imposed 
on  the  subject  merchandise  to  offset  an 
export  subsidy.  See  Calculation 
Memorandum  for  the  Final  Results  of 
the  2001  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Top-of-the- 
Stove  Stainless  Steel  Cooking  Ware  from 
Korea  for  Dong  Won  Metal  Co..  Ltd., 
from  Ron  Trentham  to  the  File,  dated 
February  6.  2003.  This  change  is 
discussed  at  Comment  5  of  the  Decision 
Memorandum. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  January  1.  2001, 
through  December  31,  2001: 


Manufacturer/exporter 

Margin  (percent) 

Dong  Won  Metal  Co., 

Ltd 

0.17 

Dae-Lim  Trading  Co 

0.90 

Chefline  Corporation 

31.23 

Sam  Yeung  Ind.  Co.,  Ltd 

31.23 

Kyung-Dong  Industrial 

Co..  Lid  

31.23 

Han  II  Stainless  Steel 

Ind.  Co.,  Ltd  

31.23 

East  One  Co.,  Ltd 

31.23 

Charming  Art  Co.,  Ltd  .... 

31.23 

Won  Jin  Ind.  Co.,  Ltd  

31.23 

Hanil  Stainless  Steel  Ind. 

Co..  Ltd  

31.23 

East  West  Trading 

Korea.  Ltd  

31.23 

Clad  Co..  Ltd  

31.23 

BY.  Enterprise,  Ltd  

31.23 

Namyang  Kitctienflower 

Co..  Ltd  

31.23 
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Manufacturer/exporter 

Margin  (percent) 

Ssang  Yong  Ind.  Co.. 

Ltd 

0.  Bok  Stainless  Steel 

Co.,  Ltd 

Bae  Chin  Metal  Ind.  Co. 
Poong  Kang  Ind.  Co., 

Ltd 

31.23 

31.23 
31.23 

31.23 

Assessment 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  Customs.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated -for  Daelim  and  Dong  Won 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amoimt  of 
antidimiping  duties  calculated  for 
importer-specific  sales  to  the  total 
entered  value  of  the  same  sales.  For  the 
companies  for  whom  we  applied  FA,  we 
based  the  assessment  rate  on  the  facts 
available  margin  percentage.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  within  15  days  of  publication 
of  these  final  results  of  review.  We  will 
direct  Customs  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  company's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of  this 
administrative  review  for  all  shipments 
of  cookware  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  publication 
date  of  Uie  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  indicated 
above,  except  if  the  rate  is  less  than  0.5 
percent  ad  valorem  and,  therefore,  de 
minimis,  no  cash  deposit  will  be 
required;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  original 
less-than-fair-value  (LTFV)  investigation 
or  a  previous  review,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 


or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  8.10  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  February  6,  2003. 
Faryar  Shirzad, 

Assistant  Secretaryf or  Import  Administration. 

Appendix — Issues  in  Decision 
Memorandum 

1.  Countervailing  Duty  Offset 

2.  U.S.  Sales  Above  Normal  Value 

3.  Daelim's  Cost  of  Manufacture 

4.  Duty  Drawback  for  Dong  Won 

5.  Application  of  Countervailing  Duty 
Offset  for  Dong  Won 

(FR  Doc.  Oa-3730  Filed  2-13-03:  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  01 3003 A] 

Receipt  of  an  Application  for  an 
Incidental  Taice  Permit  (1417) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 


ACTION:  Notice  of  availability. 

summary:  NMFS  has  received  an 
application  for  an  incidental  take  permit 
(Permit)  from  Dr.  Anne  Rudloe,  Gulf 
Specimen  Marine  Laboratories,  Inc. 
(GSML)  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (ESA). 
As  required  by  the  ESA,  GSML's 
application  includes  a  conservation 
plan  designed  to  minimize  and  mitigate 
the  impacts  of  any  such  take  of 
endangered  or  threatened  species.  The 
Permit  application  is  for  the  incidental 
take  of  ESA-listed  adult  and  juvenile  sea 
turtles  associated  with  otherwise  lawful 
trawling  activities  in  Florida  state 
waters  of  Bay.  Gulf.  Franklin,  and 
Wakulla  Counties  to  harvest  marine 
organisms  for  the  purpose  of  supplying 
entities  conducting  scientific  research 
and  educational  activities.  The  duration 
of  the  proposed  Permit  is  for  9  years. 
NMFS  is  furnishing  this  notice  in  order 
to  allow  other  agencies  and  the  public 
an  opportunity  to  review  and  comment 
on  this  document.  All  comments 
received  will  become  part  of  the  public 
record  and  will  be  available  for  review. 
DATES:  Written  comments  from 
interested  parties  on  the  Permit 
application  and  Plan  must  be  received 
at  the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5  p.m. 
Eastern  daylight  time  on  March  17, 
2003. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  The  appfication  is 
available  for  download  and  review  at 
http  J/www.nmfs.noaa  .gov/protres/ 
PR3/Permits/ESAPermit.html. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Therese  Conant  (ph.  301-713-1401.  fax 
301-713-0376,  e-mail 
Therese.Conant@noaa.gov),  or  Eric 
Hawkiph.  727-570-5312.  fax  727-570- 
5517,  e-mail  Eric.Hawk@noaa.gov). 
Comments  received  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  by  calling  301-713-1401. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  si>ecies  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  piu^ue.  hunt,  shoot, 
wound,  kill.  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
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listed  species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Section  10(a)(1)(B)  of  the  ESA  provides 
for  authorizing  incidental  take  of  listed 
species.  NMFS  regulations  governing 
permits  for  threatened  and  endangered 
species  are  promulgated  at  50  CFR 
222.307. 

Species  Covered  in  This  Notice 

* 

The  following  species  are  included  in 
the  conservation  plan  and  Permit 
application:  loggerhead  (Caretta 
caretta],  green  (Chelonia  mydas),  and 
Kemp's  ridley  (Lepidochelys  kempii)  sea 
turtles. 

Background 

GSML  is  a  non-profit  scientific  and 
educational  institution  that  holds  an  IRS 
501  (c)3  certificate  of  tax  exemption  and 
conducts  sea  turtle  research  and 
conservation  activities.  GSML  uses 
small  trawls  (under  500  sq.  ft.  (46.5  sq. 
m))  without  turtle  excluder  devices 
(TEDs)  to  collect  marine  fish, 
invertebrates  and  algae.  Trawl  times  are 
less  than  30  minutes  in  duration.  GSML 
sells  the  marine  organisms  it  catches  to 
public  aquariums,  schools,  research 
laboratories,  and  biomedical 
institutions.  It  utilizes  the  revenue  to 
support  its  environmental  education 
'  and  sea  turtle  protection  programs.  The 
issuance  of  a  Permit  will  allow  for  the 
continued  harvest  of  marine  fish, 
invertebrates  and  jilgae  by  GSML. 

This  application  includes  the  Kemp's 
ridley,  green  and  loggerhead  sea  turtles. 
This  fishing  activity  does  not  target  sea 
turtles,  and  while  thus  far  GSML  has  not 
taken  any  turtles  with  the  fishing  gear 
it  now  uses,  a  take  of  one  turtle  every 
i  years  is  anticipated.  No  mortalities  are 
expected  should  this  take  occur. 

The  types  of  activities  and  effects  that 
are  considered  under  the  ESA  section  10 
permitting  process  vary  in  complexity 
and  degree  of  impact.  Despite 
authorization  of  some  small  level  of 
incidental  take,  the  action  authorized 
under  a  low-effect  permit  has  a  minor  or 
negligible  effect  on  the  species  covered 
in  the  permit.  The  determination  of 
whether  an  incidental  take  permit 
qualifies  for  the  low-effect  category 
must  be  based  on  its  anticipated  impacts 
prior  to  implementation  of  the 
mitigation  plan.  Low-effect  incidental 
take  permits  are  categorically  excluded 
from  NEPA.  NMFS  has  determined  that 
this  Permit  (1417)  qualifies  for  the  low- 
effect  category.  Only  one  turtle  is 
anticipated  to  be  taken  every  3  years, 
and  these  takes  are  expected  to  be  non- 
lethal  and  result  in  zero  injury. 


Conservation  Plan 
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The  conservation  plan  prepared  by 
GSML  describes  measures  designed  to 
minimize  and  mitigate  the  impacts  of 
any  incidental  takes  of  ESA-listed  sea 
turtles.  It  includes  provisions  to  ensure 
that  any  captured  sea  turtles  in  need  of 
resuscitation  are  provided  such  care,  per 
NMFS  guidelines.  Additionally,  any 
animals  needing  medical  attention  or 
rehabilitation  will  be  cared  for  by 
authorized  persons  and  facilities. 

The  conservation  plan  will  mitigate 
the  impacts  of  any  incidental  takes  of 
ESA-listed  sea  turtles  by  helping  turtles 
that  have  been  put  at  risk  or  harmed  due 
to  interactions  with  other  fisheries  in 
the  area.  Specifically.  GSML  will 
remove  any  turtles  it  encounters 
ensnared  in  fishing  lines,  nets,  and  trap 
ropes.  If  any  of  these  sea  turtles  require 
care.  GSML  will  transport  them  to  a 
rehabilitation  facility. 

This  conservation  plan  will  be  funded 
through  GSML  revenues  derived  from 
the  sale  of  the  marine  fish,  invertebrates, 
and  algae  collected  from  trawling, 
donations  from  membership  in  its 
aquarium,  and  from  grants  and 
contracts. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA  and  the 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6).  NMFS  will 
evaluate  the  application,  associated 
documents,  and  submitted  comments  to 
determine  whether  the  application 
meets  the  requirements  of  the  ESA 
Section  10(a)  permitting  process.  If  it  is 
determined  that  the  requirements  are 
met.  a  permit  will  be  issued  for 
incidental  takes  of  ESA-listed  sea  turtles 
under  the  jurisdiction  of  NMFS.  The 
final  permit  determinations  will  not  be 
completed  until  after  the  end  of  the  30- 
day  comment  period  and  will  fully 
consider  all  public  comments  received 
during  the  comment  period.  NMFS  will 
publish  a  record  of  its  final  action  in  the 
Federal  Register. 

Dated:  February  10.  2003. 
Phil  Williams. 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

IFR  Doc.  03-3757  Filed  2-13-03;  8:45  am) 
BKUNO  COOe  361»-22-P 


National  Oceanic  and  Atmospheric 
Administration 

[i.O.  021003C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  and  Habitat  Oversight 
Committee  in  March.  2003  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendatiqns  frx)m  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  These  meetings  will  be  held 
March  3  and  4,  2003.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Providence.  Rl.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Mill  2,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director,  New 
England  Fishery  Management  Council: 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Monday,  March  3,  2003  at  9:30  a.m. 
Groundfish  Oversight  Committee 
Meeting. 

Location:  Providence  Biltmore.  11 
Dorrance  Street.  Providence.  MA  02903; 
telephone:  (401)  421-0700. 

The  Groundfish  Oversight  Committee 
will  continue  development  of 
Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Man 
(FMP).  The  committee  anticipates 
receiving  a  preliminary  summary  of  the 
recent  Peer  Review  Workshop  at  this 
meeting.  This  summary  may  include 
recommendations  from  the  reviewers  on 
the  science  underlying  the  development 
of  Amendment  13.  Based  in  large 
measure  on  those  recommendations,  the 
committee  will  consider  adjustments  to 
proposed  status  determination  criteria, 
rebuilding  trajectories  and  timelines  as 
well  as  changes  to  the  management 
measures  in  the  Amendment.  Changes 
to  the  measures  could  include  revisions 
in  the  use  of  days-at-sea.  gear,  closed 
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areas,  or  any  other  measure  identified 
by  the  committee.  The  committee's 
recommendations  will  be  presented  to 
the  Council  at  its  meeting  March  4-6. 
2003.  Given  time,  the  committee  will 
address  other  business. 

Tuesday,  March  4,  2003  at  8:30  a.m. 
Habitat  Oversight  Committee  Meeting. 

Location:  Providence  Biltmore,  1 1 
Dorrance  Street,  Providence.  MA  02903; 
telephone:  (401)  421-0700. 

The  Habitat  Oversight  Committee  will 
review  the  advice  from  the  joint 
advisory  panel  representative's  meeting 
on  habitat  that  occurred  February  6-7. 
2003.  They  will  also  review  the  draft 
Essential  Fish  Habitat  (EFH).  Draft 
Supplementary  Environmental  Impact 
Statement  (DSEIS)  for  Amendment  13  to 
the  Multispecies  FMP.  The  EFH 
components  of  Amendment  13  have 
been  pulled  out  and  will  be  submitted 
as  a  separate  DSEIS.  This  document  will 
be  presented  to  the  Council  at  its  March 
4-6.  2003  Council  Meeting,  then  the 
EFH  DSEIS  will  be  incorporated  back 
into  the  final  Amendment  13  DSEIS, 
which  will  be  presented  to  the  Council 
at  the  July  Council  meeting.  The 
committee  will  review  the  EFH  DSEIS 
for  Amendment  13  and  identify  a 
preferred  alternative  if  appropriate. 

Although  non-emergency  issues  not    . 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  February  11,  2003. 
Theophilus  R,.  Brainerd, 

Acting  DirectorOffice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-3759  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.021003B] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and    . 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  meetings  of  its  Snapper  Grouper 
Committee.  Highly  Migratory  Species 
Committee.  Habitat  Committee. 
Advisory  Panel  Selection  Committee 
(closed  session)  and  Executive 
Committee.  There  will  also  be  a  full 
Council  Session. 

DATES:  The  meetings  will  be  held  in 
March  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  Beach  Resort.  200  South 
Beachview  Drive.  Jekyll  Island,  GA 
31527;  telephone:  (1-800)  753-5955  or 
(912)635-3311. 

Copies  of  documents  are  available 
from  Kim  Iverson,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  843-571-4366  or  toll  free  at 
866/SAFMC-lO:  fax:  843-769-4520; 
email:  kim.iverson@safmc.net. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

1 .  Snapper  Grouper  Committee 
Meeting:  March  3,  2003,  1:30  p.m.  until 
5  p.m. 

The  Snapper  Grouper  Committee  will 
meet  to  receive  a  presentation  on  the 
results  of  the  Vermilion  Snapper 
Black  Sea  Bass  Stock  Assessment  and 
Review  Workshops.  In  addition,  the 
Committee  will  receive  updates' on  the 
status  of  the  NC  pilot  program  for 
observer  work  on  by  catch,  a  NOAA 
Fisheries  report  on  estimating  bycatch 
from  logbooks,  a  progress  report  on 
economic  data  collection  via  logbooks, 
and  the  status  of  a  snapper/grouper 
electronic  logbook  pilot  study. 

2.  Snapper  Grouper  Committee 
Meeting:  March  4,  2003,  8:30  a.m.  until 
5  p.m.  and  continued  March  5,  2003, 
from  8:30  a.m.  until  12  noon. 

Following  the  presentations,  the 
Committee  will  review  draft 


Amendment  13  to  the  Snapper  Grouper 
Fishery  Management  Plan  (FMP)  and 
develop  recommendations  for  the 
Council.  The  Committee  will  also 
discuss  the  status  of  Amendment  14  to 
the  Snapper  Grouper  FMP  involving  the 
use  of  marine  protected  areas  as  a 
management  tool. 

3.  Highly  Migratory  Species 
Committee  Meeting:  March  5,  2003,  1 :30 
p.m.  until  2:30  p.m. 

The  Highly  Migratory  Species  (HMS) 
Committee  will  meet  to  hear  a  report  on 
the  HMS  Advisory  Panel  meetings  and 
discuss  current  HMS  issues. 

4.  Habitat  Committee  Meeting:  March 
5,  2003,  2:30  p.m.  until  5  p.m. 

The  Habitat  Committee  will  meet  to 
consider  recommendations  from  the 
Habitat  and  Environmental  Protection 
Advisory  Panel  and  the  Coral  Advisory 
Panel  and  take  action  regarding  those 
recommendations  for  consideration  by 
full  Council.  The  Committee  will  also 
develop  guidance  on  revisions  to 
current  Policy  Statements. 

5.  Advisory  Panel  Selection 
Committee  Meeting  (CLOSED):  March  6. 
2003,  8:30  a.m.  until  10:30  a.m. 

The  Advisory  Panel  Selection 
Committee  will  meet  to  review  ciurent 
applications  for  advisory  panel 
positions  and  develop 
recommendations. 

6.  Executive  Committee  Meeting: 
March  6,  2003,  10:30  a.m.  until  12  noon. 

The  Executive  Committee  will  meet  to 
review  and  discuss  major  issues  raised 
at  the  Council  Chairmen/NOAA 
Fisheries  meeting,  hear  a  report  on  a 
recent  meeting  of  Council 
representatives  and  staff  with  Dr. 
William  Hogarth.  NOAA  Assistant 
Administrator  of  Fisheries  and  his  staff,- 
and  review  the  status  of  Shrimp 
Amendment  6. 

7.  Council  Session:  March  6,  2003, 
1 .30  p.m.  until  5  p.m. 

From  1 .30  p.m.  1 .45  p.m.,  the  Council 
will  have  a  Call  to  Order,  introductions 
and  t-oU  call,  adoption  of  the  agenda, 
and  approval  of  the  December  2002 
meeting  minutes. 

From  1:45  p.m.  3:45  p.m.;  the  Council 
will  hear  recommendations  from  the 
Snapper  Grouper  Committee  and  take 
action  regarding  draft  Snapper  Grouper 
Amendment  13. 

From  3:45  p.m.  5  p.m.,  the  Council 
will  receive*a  presentation  of  proposed 
regulatory  changes  in  Gray's  Reef 
National  Marine  Sanctuary  and  take 
action  regarding  the  proposal. 

From  5  p.m.  6  p.m.,  the  Council  will 
receive  legal  briefing  on  litigation 
affecting  the  Council  (CLOSED 
SESSION). 

8.  Council  Session:  March  7,  2003, 
8:30  a.m.  until  12  Noon. 


7508 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14.  2003 /Notices 


From  8:30  a.m.  9  a.m.,  the  Council 
will  hear  recommendations  from  the 
Advisory  Panel  Selection  Committee 
and  appoint  new  advisory  panel 
members. 

Fro/71  9  a.m.  9:15  a.m..  the  Council 
will  receive  a  report  from  the  Highly 
Migratory  Species  Committee. 

From  9:15  a.m.  9:30  a.m.,  the  Council 
will  hear  a  report  from  the  Habitat 
Committee. 

From  9:30  a.m.  10:30  a.m.,  the 
Council  will  receive  a  presentation  on 
the  Marine  Recreational  Fisheries 
Statistics  Survey  (MRFSS). 

From  10:30  a.m.  11:15  a.m.,  the 
Council  will  hear  NOAA  Fisheries 
status  reports  on  the  Golden/Red  Crab/ 
Skate  FMP  management  unit  issue. 
Shrimp  Amendment  5  implementation, 
the  Sargassum  FMP.  the  Dolphin  Wahoo 
FMP.  the  SEDAR  Committee  Process 
and  implementation  of  the  ACCSP 
(Atlantic  Coast  Cooperative  Statistics 
Program)  in  the  Southeast  Region. 
NOAA  Fisherifes  will  also  give  status 
reports  on  landings  for  Atlantic  king 
mackerel.  Gulf  king  mackerel  (eastern 
zone).  Atlantic  Spanish  mackerel, 
snowy  grouper    golden  tilefish, 
wreckfish,  greater  amberjack  and  south 
Atlantic  octocorals. 

From  11:15  a.m.  12  noon,  the  Council 
will  hear  agency  and  liaison  reports, 
discuss  other  business  and  upcoming 
meetings. 

Documents  regarding  these  issues  are 
available  from  the  Council  office  (see 
ADDRESSES). 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Act.  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  ftnal  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  he  directed  to  the  Council  office 
(see  ADDRESSES)  by  February  27.  2003.    . 

Dated:  February  1 1 .  2003. 

Theophiius  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 

[FR  Doc.  03-3760  Filed  2-1.3-03;  8:45  am) 

BILUNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 110802B] 

Coral,  Golden  Crab,  Shrimp,  Spiny 
Lobster,  Red  Drum,  Coastal  Migratory 
Pelagic  Resources,  and  Snapper- 
Grouper  Fisheries  of  the  South  Atlantic 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  an  exempted  fishing 

permit. 

summary:  NMFS  announces  the 
issuance  of  an  exempted  fishing  permit 
(EFP)  for  the  South  Carolina  Aquarium 
(applicant),  located  in  Charleston.  SC. 
The  EFP  would  authorize  the  applicant, 
with  certain  conditions,  to  collect  for 
public  display  annually,  for  2  years,  an 
average  of  25  specimens  each  of 
numerous  species  of  marine 
invertebrates  and  marine  fish  from 
Federal  waters  offSouth  Carolina.  This 
EFP  is  similar  to  me  previous  EFP 
issued  to  the  applicant  that  expired  on 
December  31.  2002. 
ADDRESSES:  Copies  of  the  EFP  are 
available  from  Peter  Eldridge,  Southeast 
Regional  Office.  NMFS.  9721  Executive 
Center  Drive  N..  St.  Petersburg,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Eldridge.  727-570-5305;  fax  727- 
570-5583;  e-mail: 
peter.  eldridge@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The  EFP  is 
issued  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  and  the  regulations 
at  50  CFR  600.745(b). 

The  South  Carolina  AquiU-ium  (SCA). 
located  in  Charleston,  is  a  public,  non- 
profit, self-supporting  institution  for  the 
understanding  and  conservation  of 
South  Carolina's  natural  aquatic 
habitats,  with  extensive  field  study  and 
outreach  programs  and  with  free 
admission  to  groups  of  school  children. 

The  applicant  intends,  over  a  period 
of  2  years,  to  collect  annually  for  public 
display  an  average  of  25  specimens  each 
of  76  species  of  marine  invertebrates 
and  221  species  of  marine  fish  from  the 
EEZ  off  South  Carolina,  using  a  variety 
of  fishing  gears  and  the  fish  anesthetic, 
quinaldine. 

The  proposed  collection  involves 
activities  otherwise  prohibited  by 
regulations  implementing  the  Fishery 
Management  Plans  of  the  South  Atlantic 
Region  for  Coral.  Coral  Reefs,  and  Live/ 


Hard  Bottom  Habitats,  Golden  Crab, 
Shrimp,  Spiny  Lobster.  Red  Drum. 
Coastal  Migratory  Pelagics,  and 
Snapper-Grouper.  The  EFP  authorizes 
the  applicant,  consistent  with  the  terms 
of  the  EFP.  to  harvest  and  possess 
corals,  live  rock,  golden  crab,  rock 
shrimp,  red  drum,  wreckfish.  Warsaw 
grouper,  speckled  hind,  spiny  lobster, 
bluefish,  cobia.  king  and  Spanish 
mackerel,  groupers  and  snappers, 
greater  amberjack,  hogfish  and  red  porgy 
species  taken  from  Federal  waters  off 
South  Carolina.  In  addition,  the  EFP' 
authorizes,  consistent  with  the  terms  of 
the  EFP.  the  use  of  quinaldine  in  a  coral 
area  and  the  possession  of  species  below 
the  minimum  size  limit  and  in  excess  of 
established  bag  limits  or  taken  with 
prohibited  gear. 

The  EFP  has  a  number  of  conditions 
concerning  the  harvest  of  prohibited 
species  and  corals  and  the  gear  that  can 
be  employed.  The  EFP  requires  an 
annual  report  to  NMFS  that  lists 
specimens  that  have  been  taken. 

The  applicant  also  intends  to  collect 
a  large  number  of  species  that  are  either 
not  subject  to  Federal  fishery 
management  in  the  South  Atlantic 
Region  or  included  under  a  fishery 
management  plan  that  contains  no 
management  measures  restricting 
possession  or  harvest.  The  collection  of 
highly  migratory  species  is  prohibited  in 
this  EFP.  The  applicant  was  referred  to 
the  NMFS  Highly  Migratory  Species. 
Division  for  authorization  to  collect 
Atlantic  highly  migratory  species,  such 
as  sharks  and  tunas,  for  public  display. 

A  notice  of  receipt  of  the  application 
for  this  permit  was  published  in  the 
Federal  Register  on  November  21,  2002 
(67  FR  70216).  In  addition  to 
announcing  the  receipt  of  the 
application,  public  comments  were 
requested;  no  public  comments  were 
received.  Also,  consistent  with  the 
requirements  of  50  CFR  600.745(b)(3)(i). 
NMFS  provided  copies  of  the  EFP 
application  to  the  State  of  South 
Carolina,  the  South  Atlantic  Fishery 
Management  Council,  and  the  U.S. 
Coast  Guard,  along  with  the  following 
required  information:  Information  on 
the  EFP's  effects  on  target  and 
incidental  species;  citations  of  the 
regulations  that,  without  the  EFP.  would 
prohibit  the  proposed  collection 
activity;  and  other  biological 
information  relevant  to  the  EFP 
proposal.  None  of  these  consulted 
entities  expressed  any  objections  to  the 
issuance  of  the  EFP. 

Failure  of  the  permittee  to  comply 
with  the  terms  and  conditions  of  the 
EFP  may  be  grounds  for  revocation, 
suspension  or  modification  of  this  EFP 
or  for  civil  or  criminal  sanctions. 
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Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  10.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-3761  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  0510-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.010903A] 

Marine  Mammals;  RIe  No.  939-1682 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Michael  Moore.  Ph.D.,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
Massachusetts  02543,  has  been  issued  a 
permit  to  collect,  import  and  export 
parts  from  all  cetaceans  and  pinniped 
species  (excluding  walrus)  for  purposes 
of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive.  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INF0RMATI6N:  On 
September  4,  2002,  notice  was 
published  in  the  Federal  Register  (67 
FR  56535)  that  a  request  for  a  scientific 
research  permit  to  collect,  import  and 
export  marine  mammal  parts  of  the 
orders  Cetacea  and  Pinnipedia 
(excluding  walrus)  had  been  submitted 
by  the  above-named  individual.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 


222-226),  and  the  Fiu  Seal  Act  of  1966, 
as  amended  fl6  U.S.C.  1151  et  seq.). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
feiith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  )anuary  29,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-3762  Filed  2-13-03;  8:45  am] 
BilXING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 
RIN  0692-AA08 

National  Medal  of  Technology's  Call 
for  Nominations  2003 

AGENCY:  Technology  Administration, 
Department  of  Commerce. 
ACTION:  Aimoimcement:  Call  for 
Nominations  for  the  National  Medal  of 
Technology  2003. 

summary:  The  Department  of 
Commerce's  Technology  Administration 
is  accepting  nominations  for  its  National 
Medal  of  Technology  (NMT)  2003 
program. 

Established  by  Congress  in  1980.  the 
President  of  the  United  States  awards 
the  National  Medal  of  Technology 
annually  to  oiu*  Nation's  leading 
iimovators.  If  you  know  of  a  candidate 
who  has  made  an  outstanding 
contribution  in  technology,  obtain  a 
nomination  form  from:  www.ta.doc.gov/ 
medal. 

DATES:  The  deadline  for  submission  of 
an  application  is  May  23,  2003. 
ADDRESSES:  The  NMT  Nomination  form 
for  the  year  2003  can  be  obtained  by 
visiting  the  Web  site  at  www.ta.doc.gov/ 
medal.  Please  return  the  completed 
application  to  Mildred  Porter,  Director 
of  the  NMT  program,  at: 
NMT2003@ta.doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  Porter,  Director,  at 
NMT2003@ta.doc.gov  or  call  202-482- 
5572. 

SUPPLEMENTARY  INFORMATION:  The 

National  Medal  of  Technology  is  the 
highest  honor  awarded  by  the  President 
of  the  United  States  to  America's 
leading  innovators.  Enacted  by  Congress 
in  1980,  the  Medal  of  Technology  was 


first  awarded  in  1985.  The  Medal  is 
given  annually  to  individuals,  teams,  or 
companies  who  have  improved  the 
American  economy  and  quality  of  life 
by  their  outstanding  contributions 
through  technology. 

The  primary  purpose  of  the  National 
Medal  of  Technology  is  to  recognize 
American  innovators  whose  vision, 
creativity,  and  brilliance  in  moving 
ideas  to  market  have  had  a  profound 
and  lasting  impact  on  our  economy  and 
way  of  Ufe.  The  Medal  highlights  the 
national  importance  of  fostering 
technological  innovation  based  upon 
solid  science,  resulting  in  commercially 
successful  products  and  services. 

Dated:  February  5.  2003. 
Bruce  Mehlman, 

Assistant  Secretary  for  Technology  Policy. 

Technology  Administration. 

[FR  Doc.  03-3836  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  3S10-1S-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  ttie  Former  Yugoslav 
Republic  of  Macedonia 

February  7,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  February  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  oescription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  January  13,  2003).  Also 
see  67  FR  63895,  published  on  October 
16,  2002. 

D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Af^reements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  7,  200.3. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  9,  2002.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1,  2003  and  extending 
through  December  .31,  200.3. 

Effe<:tive  on  February  14.  2003,  you  are 
dire»:ted  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  in  the 
Memorandum  of  Understanding  between  the 
Governments  of  the  United  States  and  the 
Former  Yugoslav  Republic  of  Macedonia 
dated  November  7,  1997,  as  amended  and 
extended  by  exchange  of  notes  on  lune  22, 
2000  and  July  5,  2000: 


Category 

Adjusted  twelve-month 
limit ' 

433 

443 

448 

25,815  dozen. 
180.355  numt>ers. 
64.809  dozen. 

'Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31 ,  2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  .5 
U.S.C.553(a)(l). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  03-3676  Filed  2-1.3-03:  8:45  ami 
BILUNG  CODE  3S10-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  HP  01-3  Requesting  a  Ban  of 
Chromated  Copper  Arsenate  (CCA>- 
Treated  Wood  In  Playground 
Equipment 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Consumer  Product  Safety 
Commission  (CPSC  or  Commission)  will 
conduct  a  public  meeting  on  Meirch  17,  ■ 
2003  to  receive  comments  on.  the  CPCS 
staff  briefing  package  on  petition  HP  01- 
3  requesting  a  ban  of  chromated  copper 
arsenate  (CCA)-treated  wood  in 
playground  equipment.  The  CPSE  staff 
will  also  brief  the  Commission  on  the 
package  on  that  date. 

The  focus  of  the  discussions  will  be 
the  supporting  information  developed 
by  CPSC  staff  that  is  described  in  the 
February  7,  2003  briefing  package 
entitled  Petition  to  Ban  Chmmated 
Copper  Arsenate  (CCA)-Treated  Wood 
in  Playground  Equipment.  The 
Commission  invites  oral  presentations 
from  individuals,  associations,  firms, 
and  government  agencies  with 
information  or  comments  related  to  the 
briefing  package.  The  Commission  will 
evaluate  these  presentations  in  its 
deliberations  on  petition  HP  01-3. 
DATES:  The  CPSC  staff  will  brief  the 
Commission  on  the  issues  at  10  a.m.  on 
March  17,  2003.  Oral  presentations  by 
commenters  will  begin  at  2  p.m.  on  that 
date.  In  the  event  that  time  constraints 
require  it,  the  meeting  may  continue  to 
the  next  day.  No  oral  presentations  will 
be  permitted  by  persons  who  do  not 
submit  both  a  request  to  testify  and  the 
text  of  the  presentation  by  February  28. 
2003.  Requests  to  make  oral 
presentations,  and  10  copies  of  the  text 
of  the  presentation,  must  be  received  by 
the  CPSC  Office  of  the  Secretary  no  later 
than  February  28,  2003.  Persons  making 
presentations  at  the  meeting  should 
provide  an  additional  50  copies  for 
dissemination  on  the  date  of  the 
meeting. 

Presentation  texts  should  identify  the 
author's  affiliation  with,  or  employment 
or  sponsorship  by.  any  entity  with  an 
interest  in  the  petitioner's  request  that 
the  Commission  ban  use  of  CCA-treated 
wood  in  playground  equipment.  The 
Commission  reserves  the  right  to  limit 
the  number  of  persons  who  make 
presentations  and  the  duration  of  their 
presentations.  To  prevent  similar 
presentations,  groups  will  be  directed  to 
designate  a  spokesperson. 

Written  submissions,  in  addition  to, 
or  instead  of,  an  oral  presentation  may 
•  be  sent  to  the  address  listed  below  and 
will  be  accepted  until  March  28,  2003. 
ADDRESSES:  The  meeting  will  be  in  room 
420  of  the  East-West  Towers  Building. 
4330  East-West  Highway.  Bethesda.  MD. 
Requests  to  make  oral  presentations, 
and  texts  of  oral  presentations  should  be 
captioned  ACCA  Ban  Petition,  Petition 
HP  01-3®  and  be  mailed  to  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission.  Washington.  DC 


20207.  or  delivered  to  that  office,  room 
502,  4330  East-West  Highway.  Bethesda. 
Maryland  20814.  Requests  and  texts  of 
oral  presentations  may  also  be 
submitted  by  facsimile  to  (301)  504- 
0127  or  by  e-mail  to  spsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  purpose  or 
subject  matter  of  this  meeting  contact 
Patricia  M.  Bittner.  M.S..  Project 
Manager,  Directorate  for  Health 
Sciences,  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-7263;  e-mail: 
pbittner@cpsc.gov.  For  information 
about  the  schedule  for  submission  of 
requests  to  make  oral -presentations  and 
submission  of  texts  of  oral 
presentations,  contact  Rockelle 
Hammond.  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-6833;  fax  (301)  504-0127;  e-mail 
rhammond@cpsc.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  , 

By  a  submission  dated  May  22,  2001. 
the  Environmental  Working  Group 
(EWG)  and  the  Healthy  Building 
Network  (HBN)  requested  that  the 
Commission  enact  a  ban  on  use  of 
chromated  copper  arsenate  (CCA)- 
treated  wood  in  playground 
equipment. 1  The  submitters  asserted 
that  a  ban  is  necessary  because  "[rjecent 
research  has  shown  that  arsenic  is  more 
carcinogenic  than  previously 
recognized,  that  arsenic  is  present  at 
significant  concentrations  on  CCA- 
treated  wood  and  in  underlying  soil, 
that  the  health  risks  posed  by  this  wood 
are  greater  them  previously  recognized, 
and  that  past  risk  assessments  were 
incomplete."  On  June  20.  2001,  that 
request  was  docketed  as  petition  HP  01- 
3  under  the  Federal  Hazardous 
Substances  Act  (FHSA).  15  U.S.C.  1261- 
1278. 

The  Commission  solicited  public 
comment  on  the  petition  by  Federal 
Register  notice  of  July  13,  2001.  66  FT? 
36756.  Twenty-eight  comments  were 
received  by  the  close  of  the  comment 
period  on  September  11,  2001.  The  staff 
also  held  a  public  meeting  on  August  6, 
2001  with  members  of  the  American 
Chemistry  Council  (representing  CCA 
chemical  manufacturers)  and  the 
American  Wood  Preservers  Institute.  On 
October  3.  2001.  the  staff  conducted  a 
public  meeting  with  representatives  of 
the  petitioners.  The  comments  from  the 


■  The  submission  also  contained  a  request  tliat  tlie 
commission  review  the  safety  of  CCA-treated  wood 
for  general  use.  Such  a  review  would  not  require 
rulemaking  to  implement.  Therefore,  that  request 
was  not  docl(eted  as  a  petition  for  rulemaking. 
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wood  industry,  enviroiunental  groups, 
trade  associations,  consumers,  and  state 
and  local  govenunents  discussed 
toxicity  issues,  health  risks  from 
exposing  to  CCA-treated  wood,  CCA- 
treated  wood  as  a  possible  hazardous 
substance  under  the  FHSA.  the  levels  of 
dislodgeable  arsenic  present  on  the 
wood,  the  bioavailability  of  arsenic, 
exposure  to  arsenic  in  soil  and 
groundcover,  disposal  issues,  and 
whether  the  type  of  wood  influences 
arsenic  leaching. 

The  staff  has  completed  its  analysis  of 
the  petition  and  the  conmients  received 
and  has  forwarded  a  briefing  package  to 
the  Commission.The  staff  recommends 
that  the  Commission  defer  further  action 
on  the  petition  pending  final  action  by 
the  United  States  Environmental 
Protection  Agency  (EPA)  on  the  request 
by  the  registrants  of  the  CCA  pesticide 
to  cancel  registrations  for  most,  if  not 
all.  uses  that  involve  treating  wood  for 
consumer  uses,  including  for  use  in 
playground  equipment. 

B.  The  Public  Meeting 

The  purpose  of  the  publjc  meeting  is 
to  provide  a  forum  for  oral  presentations 
on  the  CPSC  staff  briefing  package  on 
petition  HP  01-3  and  the  materials  that 
are  described  in  the  staff  briefing 
package. 

Participation  in  the  meeting  is  open. 
See  the  DATES  section  of  this  notice  for 
information  on  making  requests  to  give 
oral  presentations  at  the  meeting  and  on 
making  written  submissions. 

Dated:  February  11,  2003. 
Todd  A.  Stevenson, 
Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  03-3824  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  6355-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Technical  Assistance 
Conference  Calls  for  Organizations 
Applying  Directly  to  the  Corporation 
for  Funding  Through  the 
AmeriCorps'National  Program  Grant 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  technical  assistance 
conference  calls. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  will  be  providing  a 
series  of  technical  assistance  conference 
calls  for  organizations  applying  directly 
to  the  Corporation  for  fiinding  through 
the  AraeriCorps*  National  Program.  If 
you  are  applying  for  funding  via  a  state 


commission,  instead  of  applying 
directly  to  the  Corporation,  please 
contact  your  commission  for  assistance 
using  the  following  link  to  choose  your 
state  and  then  find  your  state 
commission:  http:// 
www.nationalservice.org/about/family/ 
commissions_pick.html. 

Part  A.  AmeriCorps*  National 
Guidelines  and  Application 
Instructions 

We  will  hold  a  series  of  technical 
assistance  calls  to  review  the  2003-2004 
AmeriCorps*National  Application 
Instructions.  Non-profit  organizations 
intending  to  submit  an  application  for 
an  AmeriCorps* National  program  graijt, 
to  operate  a  program  in  two  or  more 
states,  may  participate  in  these  calls. 
Participation  in  these  calls  is  optional. 
The  2003-2004  AmeriCorps  Guidelines 
and  AmeriCorps*National  Application 
Instructions  are  posted  on  our  Web  site 
at:  http://www.americorps.brg/ ' 
resources/ guidelines2003.html. 

These  calls  will  be  recorded  and 
available  for  replay.  Call  dates  and  times 
are  as  follows. 

•  For  organizations  applying  for  NEW 
AmeriCorps* National  program  grants: 
March  11,  2003,  1-2:30  p.m.  EST. 

•  For  organizations  applying  for 
AmepCorps*National  PLANNING , 
grants:  March  12,  2003,  1-2:30  p.m. 
EST. 

•  For  existing  AmeriCorps  *  National 
Grantees  applying  for  CONTINUATION 
grants:  March  26,  2003, 1-2:30  p.m. 
EST. 

To  Register  for  a  Call:  Select  one  of 
the  call  dates  specified  above,  then 
contact  Sueko  Kumagai  via  e-mail 
(situi7iagaj@cns.gov)  or  phone  (202- 
606-5000,  ext.  #418)  with  your  selected 
date.  Please  register  no  later  than  3  days 
prior  to  your  selected  call. 

Part  B.  AmeriCorps 'National 
Application  Toolkit  Technical 
Assistance  Calls 

We  will  hold  a  series  of  technical 
assistance  calls  reviewing  application 
toollcits.  We  have  developed  ihe  toolltits 
to  assist  applicants  with  the 
performance  measurement,  tutoring, 
and  faith-based  and  commimity 
initiative  aspects  of  program  design. 
Non-profit  organizations  intending  to 
submit  an  application  to  the 
Corporation  for  an 

AmeriCorps*National  program  grant,  to 
operate  a  program  in  two  or  more  states, 
may  participate  in  these  calls. 
Participation  in  these  calls  is  optional. 

These  calls  will  be  recorded  and 
available  for  replay.  Call  dates  and  times 
are  as  follows.  Call-in  information  and 


replay  information  are  provided  for  each 
call. 

•  Performance  Measurement  Toolkit 
Technical  Assistance  Conference  Calls 

Tuesday.  February  18.  3  p.m.  EST— for 

NEW  AmeriCorps*National 

Applicants 
Toil-Free  Number:  (888)  723-9816. 

PassCode:  toolkit 
Leader's  Name:  Sueko  Kumagai 
Replay  Number:  (800)  835-8069:  Replay 

available  until:  February'  25,  2003,  3 

p.m.  EST 
Tuesday,  February  25,  4  p.m.  EST — fdr 

cvurent  AmeriCorps* National 

Grantees 
Leader's  Name:  Sueko  Kumagai. 

PassCode:  toolkit 
Toil-Free  Number:  (888)  723-9816 
Replay  Number:  (800)  294-9508.  Replay 

available  until:  March  4,  2003.  4  p.m. 

EST 

•  Faith  Based  and  Community 
Initiatives  Toolkit  Technical  Assistance 
Conference  Calls 

Wednesday.  February  19,  2003,  3  p.m. 

EST— for  NEW  AmeriCorps* National 

Applicants 
Leader's  Name:  Sueko  Kumagai. 

PassCode:  toolkit 
Toil-Free  Number:  (888)  723-9816 
Replay  Number:  (800)  489-7535.  Replay 

available  until:  February  26,  2003,  3 

p.m.  EST 
Wednesday,  February  26,  2003,  4  p.m. 

EST— for  current 

AmeriCorps*NationaI  Grantees 
Leader's  Name:  Sueko  Kumagai. 

PassCode:  toolkit 
Toll-Free  Number:  (888)  723-9816 

Replay  Number:  (800)  839-9137. 

Replay  available  until:  March  5,  2003. 

•at  4  p.m.  EST 

•  Tutoring  Toolkit  Technical  Assistance 
Conference  Calls 

Friday,  Februarv  21.  2003,  3:30  p.m. 

EST— for  NEW  AmeriCorps* National 

Applicants 
Leader's  Name:  Sueko  Kumagai. 

PassCode:  toolkit 
Toil-Free  Number:  (888)  723-9816 
Replay  Number:  (800)  925-2387.  Replay 

available  until:  February  28,  2003.  3 

p.m.  EST 
Friday,  February  28,  3  p.m.  EST— for 

current  AmeriCorps* National 

Grantees 
Leader's  Name:  Sueko  Kumagai. 

PassCode:  toolkit 
Toll-Free  Number:  (888)  723-9816 
Replav  Number:  (888)  568-0350.  Replay 

available  until:  March  7,  2003,  at  3 

p.m.  EST 

We  will  schedule  additional  technical 
assistance  calls  for  the  toolkits  for 
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Capacity  Building  with  Members  and 
Citizenship  and  Member  Development 
in  the  near  future.  Please  check  http:// 
www.americorps.org/resources/ 
guidelines2003.html  frequently  for  • 
updates. 

To  Register  for  a  Call:  Select  one  of 
the  call  dates  specified  above,  then 
contact  Sueko  Kumagai  via  e-mail 
{skumagai@cns.gov)  or  phone  (202- 
606-5000.  ext.  #418)  with  your  selected 
date.  You  must  respond  no  later  than 
three  days  prior  to  your  selected  call. 

Dated.  February  10.  2003. 
|ohn  Foster-Bey, 

Director.  AmeriCorps' State  and  National. 
[FR  Doc.  03-3598  Filed  2-13-03;  8:45  am] 

■HJJNG  CODE  60SO-«S-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 
[Requisition  No.  03-00337] 

Second  Notice  of  Proposed 
Soiicitation  for  Cooperative  Agreement 
Applications 

agency:  Defense  Logistics  Agency. 

DOD, 

ACTION:  Proposed  solicitation  for  cost 

sharing  cooperative  agreement 

applications. 

SUMMARY:  On  December  13.  2002.  a 
notice  was  published  in  the  Federal 
Register  announcing  that  the  Defense 
Logistics  Agency  (DLA)  intends  to  issue 
a  solicitation  for  cooperative  agreement 
applications  (SCAA)  to  assist  State  and 
local  governments  and  other  nonprofit 
eligible  entities  in  establishing  or 
maintaining  procurement  technical 
assistance  centers  (PTACs)  pursuant  to 
chapter  142.  title  10,  United  States 
Code.  Written  comments,  that  were  to 
be  submitted  by  January  31.  2003, 
concerning  this  proposed  SCAA  were 
also  invited.  Comments  from  four 
organizations  were  received.  The 
comments  fell  into  four  categories.  The 
first  category  was  editorial  changes  and 
corrections.  DLA  has  incorporated  most 
of  these  as  they  improve  or  correct 
formatting,  paragraph  numbering,  etc. 
The  second  category  was  a  suggestion 
that  two  thresholds  be  changed:  (1) 
Increase  the  funding  limitation  of 
$150,000  for  less  than  statewide 
programs  and  (2)  change  the  existing 
requirement  that  a  statewide  program 
service  at  least  50%  of  a  state's  counties 
and  75%  of  the  state's  labor  force  to 
50%  of  a  state's  counties  or  75%  of  the 
state's  labor  force.  Neither  of  these 
suggestions  will  be  implemented.  The 
funding  limitation  is  statutory  and  it  is 


not  within  DLA's  discretion  to  increase 
it.  The  suggestion  to  change  the 
regulatory  definition  of  statewide 
program  had  previously  been  made  and 
it  was  determined  that  such  a  change 
would  not  benefit  the  overall  program. 
The  third  category  is  the  suggestion  that 
DLA  adopt  an  award  selection 
methodology  that  would  implement  the 
recently  increased  funding  level 
authorized  for  statewide  programs  while 
at  the  same  time  minimize  any 
disruption  to  the  existing  satisfactorily 
performing  programs,  both  statewide 
and  less  than  statewide.  DLA  agrees 
with  this  comment  and  has 
implemented  changes  in  section  II  of  the 
SCAA  at  paragraphs  21  and  28  and  in 
section  V.  paragraph  D.  The  fourth 
category  was  the  suggestion  that  the 
option  award  procedures  be  modified  to 
allow  for  increases  in  the  amount  of 
DoD  funds  for  which  individual 
programs  may  apply  in  option  years, 
should  funds  be  available.  DLA  agrees 
with  this  comment  and  has 
implemented  changes  in  section  I, 
paragraph  K.  and  section  VIII.  paragraph 
F. 

This  revised  proposed  SCAA  is 
available  for  review  on  the  Internet  Web 
site:  http://www.dla.mil/db/ 
draftscaa.pdf. 

Printed  copies  are  not  available  for 
distribution. 

You  are  invited  to  submit  written 
comments  concerning  this  proposed 
revised  SCAA  to:  Headquarters,  Defense 
Logistics  Agency,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
8727  John  J.  Kingman  Road,  Suite  1127, 
Ft.  Belvoir,  VA  22060-6221.  Attn: 
Grants  Officer. 

All  comments  must  be  received  by 
March  10,  2003,  in  order  for  them  to  be 
considered.  DLA  intends  to  post  the 
proposed  SCAA,  when  finalized,  on  the 
Internet  in  late  March  or  early  April 
2003.  A  future  notice  to  be  published  in 
the  Federal  Register  will  announce  this 
posting  and -the  Web  site  address  to  be 
utilized  in  accessing  the  final  SCAA  and 
to  submit  applications. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diana  Maykowskyj  at  (703)  767-1656. 

Anthony  |.  Kuders, 

Program  Manager.  DoD  Procurement 

Technical  Assistance  Program. 

|FR  Doc.  03-3665  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  3620-01-M 


DEPARTIMENT  OF  EDUCATION 

[CFDANo:84.184H] 

Office  of  Safe  and  Drug-Free 
Schools— Grant  Competition  to 
Prevent  High-Risk  Drinking  or  Violent 
Behavior  Among  College  Students- 
Notice  inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  Grant 
Competition  to  Prevent  High-Risk 
Drinking  or  Violent  Behavior  Among 
College  Students  provides  awards  to 
develop  or  enhance,  implement,  and 
evaluate  campus-  and/or  community- 
based  strategies  to  prevent  high-risk 
drinking  or  violent  behavior  among 
college  students. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
Priorities  section  of  this  application 
notice. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs),  consortia 
thereof,  public  and  private  nonprofit 
organizations,  or  individuals. 

Applications  Available:  February  14, 
2.003. 

Deadline  for  Transmittal  of 
Applications:  March  31,  2003. 

Deadline  for  Intergovernmental 
Review:  May  30,  2003. 

Estimated  Available  Funds:  The 
Department  expects  to  make  available 
$2,250,000  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  at 
this  time  to  allow  enough  time  to 
complete  the  grant  process  before  the 
end  of  the  current  fiscal  year. 

Estimated  Range  of  Awards: 
$100,000-$150,000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  18. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  86.  97.  98,  and  99;  and  (b)  the  notice 
of  final  priority  and  selection  criteria,  as 
published  in  the  Federal  Register  on 
December  27,  2000  (65  FR  82224- 
82226)  and  January  10,  2001  (66  FR 
1963),  apply  to  this  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

SUPPLEMENTARY  INFORMATION:  An 

application  under  this  program  should 
address  the  specific  needs  of  the 
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applicant  and  propose  activities 
specifically  designed  to  meet  those 
needs.  The  Deputy  Under  Secretary 
strongly  discoiu'ages  applicants  from 
using  "form"  applications  or  proposals 
that  address  general  rather  than  specific 
local  needs. 

Priorities:  This  competition  focuses 
on  projects  designed  to  meet  either  of 
the  two  priorities  in  the  notice  of  final 
priorities  for  this  program,  published  in 
the  Federal  Register  on  December  27, 
2000  (65  FR  82224-82226)  and  January 
10,  2001  (66  FR  1963). 

Absolute  Priority  #1 — ^Develop  or 
Enhance,  Implement,  and  Evaluate 
Campus-  and/or  Community-Based 
Strategies  To  Prevent  High-Risk 
Drinking  Among  College  Students 

Under  this  priority,  applicants  are 
required  to: 

(1)  Identify  a  specific  student 
population  to  be  served  by  the  grant  and 
provide  a  justification  for  its  selection; 

(2)  Provide  evidence  that  a  needs 
assessment  has  been  conducted  on 
campus  to  document  prevalence  rates 
related  to  high-risk  drinking  by  the 
population  selected; 

(3)  Set  measurable  goals  and 
objectives  for  the  proposed  project  and 
provide  a  description  of  how  progress 
tbward  achieving  goals  will  be 
measured  annually; 

(4)  Design  and  implement  prevention 
strategies,  using  student  input  and 
participation,  that  research  has  showm 
to  be  effective  in  preventing  high-risk 
drinking  by  the  target  population; 

(5)  Use  a  qualified  evaluator  to  design 
and  implement  an  evaluation  of  the 
project  using  outcomes-based 
(summative)  performance  indicators 
related  to  behavioral  change  and  process 
(formative)  measures  that  assess  and 
document  the  strategies  used;  and 

(6)  Demonstrate  the  ability  to  start  the 
project  within  60  days  after  receiving 
Federal  fimding  in  order  to  maximize 
the  time  available  to  show  impact 
within  the  grant  period. 

Absolute  Priority  #2 — Develop  or 
Enhance,  Implement,  and  Evaluate 
Campus-  and/or  Community-Based 
Strategies  To  Prevent  Violent  Behavior 
Among  College  Students 

Under  this  priority,  applicants  are 
required  to: 

(1)  Identify  a  specific  student 
popillation  to  be  served  by  the  grant  and 
provide  a  justification  for  its  selection; 

(2)  Provide  evidence  that  a  needs 
assessment  has  been  conducted  on 
campus  to  document  prevalence  rates 
related  to  violent  behavior; 

(3)  Set  measurable  goals  and 
objectives  for  the  proposed  project  and 


provide  a  description  of  how  progress 
toward  achieving  goals  will  be 
measured  annually; 

(4)  Design  and  implement  prevention 
strategies,  using  skident  input  and 
participation,  that  research  has  shown 
to  be  effective  in  preventing  violent 
behavior  among  college  students; 

(5)  Use  a  qualified  evaluator  to  design 
and  implement  an  evaluation  of  the 
project  using  outcomes-based 
(summative)  performance  indicators 
related  to  behavioral  change  and  process 
(formative)  measures  that  assess  and 
document  the  strategies  used;  and 

(6)  Demonstrate  the  ability  to  start  the 
project  within  60  days  after  receiving 
Federal  funding  in  order  to  maximize 
the  time  available  to  show  impact 
within  the  grant  period. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet 
either  of  the  priorities. 

Selection  Criteria:  The  following 
selection  criteria  are  used  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  or 
factor  under  that  criterion  is  indicated 
in  parentheses. 

(1)  Need  for  project.  (15  points) 
In  determining  the  need  for  the 

proposed  project,  the  following  factors 
are  considered: 

(a)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project.  (10  points) 

(b)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses.  (5  points) 

(2)  Significance.  (20  points) 

In  determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement.  (5  points) 

(b)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study.  (10 
points) 

(c)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies.  (5 
points) 

(3)  Quality  of  the  project  design.  (30 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 


by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs.  (5  points) 

(c)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice.  (10  points) 

(d)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the    . 
target  population.  (5  points) 

(4)  Quality  of  project  personnel.  (10 
points) 

In  determining  the  quality  of  project 
personnel,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  (3  points) 

(b)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel.  (7  points) 

(5)  Quality  of  the  project  evaluation. 
(25  points) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project.  (10 
points) 

(b)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  00  points) 

(c)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.  (5  points) 

For  Applications  and  Further 
Information  Contact:  Richard  Lucey.  Jr..  . 
U.S.  Department  of  Education,  Office  of 
Safe  and  Drug-Free  Schools.  400 
Maryland  Avenue.  SW.,  Room  3E252; 
Washington.  DC  20202-6123. 
Telephone:  202/205-5471.  Fax:  202/ 
260-7767.  E-mail:  richard.lucey@ed.gov. 
To  download  a  copy  of  the  application, 
visit  the  Web  site  for  the  Office  of  Safe 
and  Drug-Free  Schools  at  http:// 
www.ed.gov/offices/OSDFS. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  800/877-8339. 
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Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persori 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,' under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Grant  Competition  to  Prevent  High-Risk 
Drinking  or  Violent  Behavior  Among 
College  Students  is  one  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Grant 
Competition  to  Prevent  High-Risk 
Drinking  or  Violent  Behavior  Among 
College  Students,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grants 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  yoiu  participation  in 
e-Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

Ityou  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 


application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  pa^er  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  applicatioB,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  Number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the 
e-Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  202/260- 

1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Grant  Competition  to  Prevent  High- 
Risk  Drinking  or  Violent  Behavior 
Among  College  Students  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(l)You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.  (ET),  on  the  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.  (ET))  on  the  deadline 
date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 


elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  888/336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Grant  Competition  to 
Prevent  High-Risk  Drinking  or  Violent 
Behavior  Among  College  Students  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:,  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  888/ 
293-6498;  or  in  the  Washington,  DC. 
area  at  202/512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 

Program  Authority:  20  U.S.C.  7131. 
Dated:  February  12.  2003. 
(udge  Eric  G.  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 
[PR  Doc.  03-3868  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educationai  Excellence  for  Hispanic 

Americans 

/ 

agency:  President's  Advisory 

Commission  on  Educational  Excellence 

for  Hispanic  Americans,  Department  of 

Education. 

ACTION:  Notice  of  teleconference 

meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  President's  Advisory  Commission 
on  Educational  Excellence  for  Hispanic 
Americans  (Commission).  The  main 
agenda  item  for  this  teleconference  is  to 
approve  the  Commission's  final  report 
to  the  President.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
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required  under  section  10(a)(2)  of  the 
Federal  Advisory  CommittQQ.Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 

Date  and  Time:  Monday.  February  24. 
2003,  the  hour  to  be  determined. 

Purpose:  For  approval  of  the 
Commission's  final  report  to  the 
President. 

ADDRESSES:  The  Commission  will  hold 
a  teleconference  meeting  in  Washington, 
DC,  on  Monday,  February  24,  2003.  A 
room  will  be  made  available  to  the 
public  to  listen  to  the  Commission's 
discussion.  The  specific  location  has  not 
been  determined  at  this  time,  but  it  is 
anticipated  that  space  will  be  limited. 
You  are  encouraged  to  contact  the  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  staH 
no  later  than  Friday,  February  21,  2003, 
if  you  wish  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Sanchez,  Executive  Director,  or 
Adam  Chavarria,  Associate  Director, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202,  (202)  401-1411. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  is  established  under 
Executive  Order  13230,  dated  October 
12,  2001.  The  Commission  is 
established  to  provide  advice  to  the 
Secretary  of  Education  (Secretary)  and 
issue  reports  to  the  President 
concerning:  (a)  The  progress  of  Hispanic 
Americans  in  closing  the  academic 
achievement  gap  and  attaining  the  goals 
established  by  the  No  Child  Left  Behind 
Act  of  2002;  (b)  the  development, 
monitoring,  and  coordination  of  Federal 
efforts  to  promote  high-quality 
education  for  Hispanic  Americans;  (c) 
ways  to  increase  parental.  State  and 
local,  private  sector,  and  community 
involvement  in  improving  education; 
and  (d)  ways  to  maximize  the 
effectiveness  of  Federal  education 
initiatives  within  the  Hispanic 
community. 

Individuals  who  will  need 
accommodations  for  a  disability  (e.g., 
interpreting  services,  assistive  listening 
devices,  materials  in  alternative  format) 
should  notify  Adam  Chavarria  at  (202) 
401-1411  by  no  later  than  February  14, 
2003.  We  will  attempt  to  meet  requests 
after  this  date  but  cannot  guarantee 
availability  of  the  requested 
accommodation.  The  site  will  be 
accessible  to  individuals  with 
disabilities. 

Records  are  kept  of  all  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  White 


House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  from 
the  hours  of  9  a.m.  to  5  p.m. 

Dated:  February  6.  2003. 
William  D.  Hansen, 

Deputy  Secretary,  Department  of  Education. 
[FR  Doc.  03-3648  Filed  2-13-03:  8:45  am] 
BILUNG  CODE  4000-01-M 

DEPARTIMENT  OF  EDUCATION 

Federal  interagency  Coordinating 
Council  Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  the  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council  (FICC).  Notice  of 
this  meeting  is  intended  to  inform 
members  of  the  general  public  of  their 
opportunity  to  attend  the  meeting.  The 
FICC  will  engage  in  policy  discussions 
related  to  mental  health  services  for 
young  children  with  disabilities  and 
their  families.  The  meeting  will  be  open 
and  accessible  to  the  general  public. 
DATE  AND  TIME:  FICC  Meeting:  Thursday. 
March  13.  2003  from  9  a.m.  to  4  p.m. 
ADDRESSES:  U.S  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  SW.,  Room  505A,  Washington, 
DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Obral  Vance.  U.S.  Department  of 
Education.  330  C  Street.  SW.,  Room 
3090,  Switzer  Building,  Washington,  DC 
•20202.  Telephone:  (202)  205-5507 
(press  3).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-5637. 

SUPPLEMENTARY  INFORMATION:  The  FICC 
is  established  under  section  644  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1444).  The  FICC  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State,  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 


joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of     - 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  Dr.  Robert  H.  Pastemack. 
Assistemt  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Individuals  who  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
material  in  alternative  format]  should 
notify  Obral  Vance  at  (202)  205-5507 
(press  3)  or  (202)  205-5637  (TDD)  ten 
days  in  advance  of  the  meeting.  The 
meeting  location  is  accessible  to 
individuals  with  disabilities. 

Simimary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW.,  Room  3090.  Switzer 
Building.  Washington,  DC  2002.  from 
the  hours  of  9  a.m.  to  5  p.m..  weekdays, 
except  Federal  holidays. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  03-3615  Filed  2-13-03:  8:45  am] 
BHJJNG  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randoiph-Sheppard  Act 

agency:  Department  of  Education. 

ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randoiph-Sheppard 
Act. 

SUMMARY:  The  Department  gives  notice 
that  on  January  31.  2002.  an  arbitration 
panel  rendered  a  decision  in  the  matter 
of  Richard  Bird  v.  Ohio  Rehabilitation 
Services  Commission,  Bureau  of 
Services  for  the  Visually  Impaired 
(Docket  No.  R-S/00-9).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education,  under  20  U.S.C.  107d-l(a), 
after  the  Department  received  a 
complaint  filed  by  petitioner.  Richard 
Bird. 

SUPPLEMENTARY  INFORMATION:  Under 
section  6(c)  of  the  Randoiph-Sheppard 
Act  (the  Act).  20  U.S.C.  107d-2(c).  the 
Secretary  publishes  in  the  Federal 
Register  a  synopsis  of  each  arbitration 
panel  decision  affecting  the 
administration  of  vending  facilities  on 
Federal  and  other  property. 
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Background 

This  dispute  concerns  the  alleged 
failure  of  the  Ohio  Rehabilitation 
Services  Commission,  Bureau  of 
Services  for  the  Visually  Impaired,  the 
designated  State  licensing  agency  (SLA), 
to  properly  administer  the  Randolph- 
Sheppard  vending  facility  program 
regarding  vending  machine  income- 
sharing  by  a  Federal  property  managing 
agency  in  violation  of  the  Act  (20  U.S.C. 
107  et  seq.)  and  the  implementing 
regulations  in  34  CFR  part  395. 

A  summary  of  the  facts  is  as  follows: 
since  February  1994,  the  complainant, 
Richard  Bird,  operated  a  snack  bar  and 
three  rooms  with  vending  machines  at 
the  Cleveland.  Ohio,  Main  Post  Office 
under  a  permit  agreement  issued  to  the 
SLA  by  the  U.S.  Postal  Service  (USPS) 
in  accordance  with  34  CFR  395.16  and 
395.34.  In  addition  to  the  complainant's 
three  rooms  with  vending  machines, 
there  are  five  rooms  with  vending 
machines  at  the  Main  Post  Office  that 
were  not  included  within  USPS's  permit 
agreement  because  they  are  operated  by 
a  private  vendor. 

Complainant  receives  30  percent  of 
the  com'hiissions  paid  to  USPS  by  the 
private  vendor  from  the  operation  of  its 
vending  machines  as  provided  by  the 
Act  (20  U.S.C.  107d-3)  and  34  CFR 
395.32.  USPS  had  determined  that  those 
vending  machines  were  not  in  direct 
competition,  but  rather  indirect 
competition,  with  the  vending  machines 
operated  by  the  complainant.  One 
hundred  percent  of  the  commissions 
paid  to  USPS  would  be  paid  to  the 
complainant  if  the  vending  machines  of 
the  private  vendor  were  considered  to 
be  in  direct  competition  with 
complainant's  vending  machines. 

Since  1996,  complainant  contended 
that  the  vending  machines  of  the  private 
vendor  were  in  direct  competition  with 
his  vending  machines.  Complainant 
further  alleged  that  iocome  from  the 
operation  of  his  vending  facility  had 
declined  since  1994  due  in  large'part  to 
employees  at  the  Main  Post  Office  being 
moved  to  other  locations  and  a 
reduction  in  the  commission  rate  paid 
by  the  private  vendor  to  USPS.  To  offset 
this  decline,  complainant  requested  that 
vending  machines  located  in  the 
Parking,  Vehicle  Maintenance,  and 
Administration  Building  of  the  Main 
Post  Office  Complex  operated  by  a 
private  vendor  be  added  to  his  vending 
facility. 

In  1997.  the  SLA  requested  that  USPS 
issue  permits  to  operate  the  vending 
machines  in  the  Parking,  Vehicle 
Maintenance,  and  Administration 
Building  in  the  Main  Post  Office 
Complex.  USPS  denied  the  SLA's 


request.  Since  1998.  SLA  personnel 
have  maintained  that  the  vending 
machines  at  the  Main  Post  Office 
operated  by  the  private  vendor  were  in 
direct,  not  indirect,  competition  with 
the  complainant's  vending  machines. 
However,  the  SLA  did  not  file  a 
complaint  with  the  U.S.  Department  of 
Education  seeking  Federal  arbitration  on 
the  1997  denial  of  the  permits  for  the 
Parking.  Vehicle  Maintenance,  and 
Administration  Building  or  the  direct 
versus  indirect  competition  issue  until 
June  1999.  The  SLA  had  requested  that 
the  June  1999  complaint  be  held  in 
abeyance  pending  the  outcome  of  this 
arbitration  decision. 

Complainant  filed  a  grievance  in 
October  1999  with  the  SLA.  He  alleged 
that  the  SLA  failed  to  perform  as  his 
advocate  by  not  aggressively  challenging 
the  actions  of  USPS  to  protect  the  value 
of  his  vending  facility  because  of 
declining  income.  Complainant  sought 
to  be  represented  at  the  State  of  Ohio 
fair  hearing  on  his  grievance  by  a 
nonattorney.  The  Hearing  Examiner 
ruled  prior  to  the  hearing  that  Ohio  Law 
prohibited  the  nonattorney  from 
representing  complainant.  The  parties 
agreed  to  postpone  the  State  fair  hearing 
so  that  complainant  could  obtain  proper 
representation. 

Subsequently,  complainant  filed  a 
complaint  seeking  Federal  arbitration  of 
his  grievance.  A  hearing  of  this  matter 
was  held  on  July  19  and  20.  2001. 

Arbitration  Panel  Decision 

The  issues  heard  by  the  panel  were — 
(1)  Whether  the  SLA  prevented 
complainant  from  having  access  to  the 
State  administrative  remedy  procedures 
provided  by  the  Act;  (2)  whether  the 
SLA  properly  distributed  unassigned 
vending  machine  income  to 
complainant;  (3)  whether  the  SLA  has 
the  right  to  establish  new  vending 
facilities  that  continue  to  serve 
customers,  who  were  originally  assigned 
to  complainant's  building,  after  they 
have  relocated  to  other  USPS  buildings; 
and  (4)  whether  the  SLA  attempted  to 
limit  complainant's  income  by  installing 
a  second  vending  facility  at  the 
Cleveland  Main  Post  Office  Building. 

Concerning  issue  number  one,  the 
panel  ruled  that  complainant 
voluntarily  chose  to  bypass  the  SLA 
State  fair  hearing  process  and  sought 
remedy  from  a  Federal  arbitration  panel. 

The  panel  determined  regarding  issue 
number  two  that  the  SLA  did  not 
properly  advocate  for  the  complainant 
to  ensure  him  the  appropriate  income 
from  the  vending  machines  in  the  five 
vending  rooms  not  assigned  to  him. 
Further,  the  panel  concluded  that  the 
vending  machines  at  issue  operated  by 


the  private  vendor  were  in  direct,  not 
indirect,  competition  with 
complainant's  vending  machines. 

Regarding  issue  number  three,  the 
panel  found  that  the  complainant 
established  at  the  hearing  that  it  was  the 
practice  of  the  SLA  to  allow  blind 
vendors  to  "follow"  their  customers 
when  they  relocate.  Therefore,  the  panel 
concluded  that  the  SLA  should 
aggressively  pursue  obtaining  a  permit 
for  the  postal  facilities  where 
complainant's  customers  have  relocated. 

Concerning  issue  number  four,  after 
consideration  of  the  SLA's  testimony 
that  they  were  simply  considering  the 
establishment  of  a  second  vending 
facility  at  the  Cleveland  Post  Office,  but 
had  not  made  a  formal  decision  to  do  so, 
the  panel  ruled  that  issue  number  four 
was  not  ripe  for  consideration  by  the 
panel.  However,  the  panel  cautioned  the 
SLA  to  consider  complainant's 
declining  income  before  making  any 
decision  to  place  another  vendor-at  the 
Cleveland  Post  Office. 

Finally,  the  panel  ruled  that  the  SLA 
owed  complainant  a  duty  to  preserve 
the  value  of  his  vending  facility  and 
income  derived  from  it.  The  panel 
concluded  that  the  SLA  had  not 
properly  performed  that  duty  by  its 
failure  to  assert  the  priority  provisions 
of  the  Act. 

Accordingly,  the  panel  awarded  the 
complainant  $30,000  as  compensation 
for  vending  machine  income  lost  from 
1996  through  2001  due  to  USPS's 
determination  that  the  five  areas  with 
vending  machines  operated  by  the 
private  vendor  were  not  in  direct 
competition  with  complainant's 
vending  machines.  The  panel  arrived  at 
the  $30,000  figure  by  calculating  the 
difference  between  the  commission 
compensation  complainant  actually 
received  during  those  years  and  the 
commission  compensation  the  panel 
believed  he  should  have  received  given 
the  panel's  belief  that  the  private 
vendor's  machines  are  in  direct 
competition  with  complainant's 
vending  machines. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  obtain  a  copy  of  the  full  text  of  the 
arbitration  panel  decision  from  Suzette 
E.  Haynes,  U.S.  Dejjartment  of 
Education,  400  Maryland  Avenue,  SW., 
room  3232,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-8536.  If  you  use  a 
telecommunications  device  for  the  deaf 

(TDD),  you  may  call  the  TDD  number  at 

(202) 205-8298. 
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Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wivivw.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal    - 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  February  1,1,  2003. 

Robert  H.'Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-3747  Filed  2-13-03;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Agency  information  collection 
activities:  proposed  collection;  comment 
request. ,_ 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  proposed  modifications 
and  a  tliree-year  extension  to  the  Form 
EIA-28.  Financial  Reporting  System 
(FRS). 

DATES:  Written  comments  must  be 
submitted  within  60  days  of  the 
publication  of  this  notice.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  identified  below  as  soon  as 
possible. 

ADDRESSES:  Comments  should  be 
directed  to  Gregory  P.  Filas  of  EIA.  Tq 
ensure  receipt  of  the  comments  by  the 
duff  date,  submission  by  FAX  (202-586- 


9753)  or  e-mail  {greg.filas@eia.doe.gov) 
is  recommended.  Mr.  Filas'  mailing 
address  is  Energy  Information 
Administration  (EI-62).  Financial 
Analysis  Team.  Forrestal  Building.  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  Mr.  Filas  may  be  telephoned  at 
(202)586-1347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  form  and 
instructions  should  be  dfrected  to  Mr. 
Filas  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275. 15  U.S.C. 
761  et  seq.),  and  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91. 
42  U.S.C.  7101  et  seq.),  require  the 
Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer-term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  collections  under  Section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

Under  Pub.  L.  95-91,  section  205(h), 
the  Administrator  of  the  EIA  is  required 
to  "identify  and  designate"  the  major 
energy  companies  who  must  aimually 
file  Form  EIA-28,  Financial  Reporting 
System  (FRS),  to  ensure  that  the  data 
collected  provide  "a  statistically 
accurate  profile  of  each  line  of 
commerce  in  the  energy  industry  in  the 
United  States."  The  standardized 
reporting  and  data  content  allow 
comparisons  on  a  uniform  basis  among 
major  energy  companies.  Data  collected 
on  Form  EIA-28  are  published  in 


aggregate  form  to  protect  confidentiality 
and  are  used  in  analyses  of  the  energy 
industry. 

n.  Current  Actions 

For  the  FRS  survey  to  be  conducted 
in  2004  collecting  information  for  2003, 
EIA  proposes  to  revise  the  Form  EIA-28. 
Major  energy  companies  have  become 
increasingly  involved  in  the  supply  and 
disposition  of  natural  gas  and  electricity 
as  both  industries  have  deregulated.  The 
current  FRS  is  not  currently  designed  to 
collect  detailed  information  necessary 
for  analyzing  major  energ)'  companies' 
activities  in  electric  power  and 
downstream  natural  gas.  Therefore,  it  is 
necessary  for  the  FRS  to  revise  its 
program  in  order  to  collect  accurate 
information  as  mandated. 

The  mandate  (Pub.  L.  95-91,  section 
205(h))  requires  EIA  to  provide  data  to 
evaluate  the  competitive  environment 
within  which  energy  products  are 
supplied  and  developed  and  to  analyze 
the  nature  of  institutional  arrangements 
as  they  relate  to  energy  resource 
development,  supply,  and  distribution. 
EIA  has  consulted  with  data  providers 
and.data  users  to  design  a  modified  FRS 
that  reflects  the  suggestions  of  both 
groups. 

The  proposed  modifications  include 
the  addition  of  the  following  schedules: 
Electric  Power  Income  Statement, 
Electric  Power  Operating  Expenses, 
Purchases  and  Sales  of  Fuel  and  Electric 
Power,  Electric  Power  Capacity 
Measures,  Electric  Power  Output 
Measures,  Downstream  Natural  Gas 
Income  Statement,  Downstream  Natural 
Gas  Operating  Expenses,  Purchases  and 
Sales  of  Natural  Gas  and  Natural  Gas 
Liquids,  Downstream  Natural  Gas 
Capacity  Measures,  and  Downstream 
Natural  Gas  Output  Measures.  These 
schedules  will  be  similar  in  format  to 
existing  schedules  used  by  major  energy 
companies  for  reporting  on  petroleum 
operations.  Copies  of  the  proposed  new 
schedules  and  the  instructions  are 
available  from  Mr.  Filas.  In  addition  to 
the  proposed  modifications  in  the  FRS 
form  and  instructions,  EIA  will  request 
an  extension  of  OMB  approval. 

in.  Request  for  Comments 

Prospective  respondents  and  other 
interested  persons  are  invited  to 
comment  on  the  actions  discussed  in 
item  II.  The  following  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
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practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  Form  ElA-28  instructions 
and  definitions  clear  and  sufficient?  If 
not,  which  instructions  require 
clarification? 

B.  Can  information  be  submitted  by 
the  due  date? 

C.  Public  reporting  burden  for  the 
Form  ElA-28  collection  is  currently 
estimated  to  average  449  hours  per 
response.  The  estimated  burden 
includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  disclose  and 
provide  the  information.  With  regard  to 
the  new  schedules  for  electric  power 
and  downstream  natural  gas,  EIA  is 
estimating  those  schedules  will  require 
an  additional  one-time  burden  in  2004 
of  bmween  150  to  300  hours  per  affected 
respondent  to  modify  existing 
information  systems  to  generate  the 
additional  information.  After  the 
systems  are  modified.  EIA  is  estimating 
the  average  increase  in  reporting  burden 
for  the  EIA-28  will  be  186  hours 
annually  for  companies  having 
downstream  natural  gas  activities  and 
233  hours  annually  for  companies 
having  electric  power  activities.  For 
those  companies  having  both  business 
activities,  the  average  increase  in 
burden  is  estimated  at  419  hours 
annually.  However,  most  FRS 
respondent  companies  will  not  be 
affected  as  they  have  no  activities  in 
electric  power  and/or  downstream 
natural  gas  and  thus  will  incur  no 
additional  burden  for  reporting. 

Please  comment  on  (1)  the  accuracy  of 
the  agency's  estimate  and  (2)  how  the 
agency  could  minimize  the  burden  of 
collecting  this  information,  including 
the  use  of  information  technology. 

D.  The  agency  estimates  respondents 
will  incur  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs:  and  (2)  recurring  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 


element(s),  and  the  method(s)  of 
collection. 

As  a  Potential  User 

A.  What  actions  could  be  taken  to  , 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

C.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

D.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  deficiencies  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507  (hKl)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U..S.C.  chapter  35). 

Issued  in  Washington,  DC.  February  7, 
2003. 

lay  H.  Casselberry, 

Agt^ncv  Clearance  Officer,  Energy  Information 
Administration. 

|FR  Doc.  03-3706  Filed  2-13-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocicy  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  March  6.  2003.  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport. 
Terminal  Building.  Mount  Evans  Room, 
lliss  Airport  Way.  Broomfield.  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia^ Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway.  Suite  2250. 
Westminster,  CO.  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Update  on  site  closure  activities, 
including  remediation  of  the  903  Pad 


and  finalization  of  Rocky  Flats  Cleanup 
Agreement  modifications; 

2.  Conversation  with  DOE-Rocky  Flats 
site  manager.  Gene  Schmitt; 

3.  Review  and  approve  EMSSAB 
Transuranic  Waste  Workshop 
recommendations; 

4.  Review  and  approve  Wildlife 
Refuge  Technical  Review  Group 
recommendation  on  the  purchase  of 
mineral  rights  at  Rocky  Flats; 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)420-7855. 

Hours  of  operations  for  the  Public 
Reading  Room  are  8:30  a.m.  to  4:30 
p.m..  Monday-Friday,  except  Federal 
holidays.  Minutes  will  also  be  made 
available  by  writing  or  calling  Deb 
French  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCAB's  web  site 
within  one  month  following  each 
meeting  at:  http://www.rfcab.org/ 
Minutes.HTML. 

Issued  in  VVashinglon,  DC.  on  February  11. 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  03-3705  Filed  2-13-03?  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science 

Fusion  Energy  Sciences  Advisory 
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AGENCY:  Department  of  Energy. 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Wednesday.  March  5,  2003,  9 
a.m.  to  6  p.m.;  Thursday,  March  6,  2003, 
9  a.m.  to  12  noon. 

ADDRESSES:  The  Hilton  Gaithersburg, 
620  Perry  Parkway,  Gaithersburg, 
Maryland  20877,  USA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  1000  Independence  Avenue, 
SW.;  Washington,  DC  20585-1290; 
Telephone:  301-903-4927.  ' 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  complete  the  charge 
before  the  Committee  to  consider  what 
new  and  upgraded  facilities  will  be 
necessary  to  position  the  Fusion  Energy 
Sciences  program  in  the  forefi-ont  of 
scientific  discovery  during  the  next  20 
years. 

Tentative  Agenda 

Wednesday.  March  5,  2003 

•  Office  of  Science  Perspective 

•  Office  of  Fusion  Energy  Sciences 
Perspective  ^ 

•  Report  fi-om  the  Development  Plan 
Panel 

•  Public  Comments 

Thursday,  March  6.  2003 

•  Discussion  of  Areas  of  U.S.  interest 
for  Participation  in  ITER 

•  Final  Report  from  the  Non-Electric 
Applications  Panel 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

albert.opdenaker@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  We  will  make  the  minutes  of 
this  meeting  available  for  public  review 
and  copying  within  30  days  at  the 
Freedom  of  Information  Public  Reading 


Room;  IE-190;  Jorrestal  Building;  1000 
Independence  Avenue,  SW.; 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  February  11. 
2003. 

Rache^M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-3704  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01-76-004  and  CP01-77- 
004] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Supplemental  Compliance 
Filing 

February  7,  2003. 

Take  notice  that  on  February  5,  2003, 
Dominion  Cove  Point  LNG  Limited 
Partnership  (DCP)  filed  a  supplement  to 
the  compliance  filing  made  in  the 
captioned  proceedings  on  January  13, 
2003. 

DCP  explains  that  the  prior  filing 
anticipated  the  reactivation  of  its  LNG- 
import  facilities  on  May  1,  2003,  and 
that  it  now  believes  that  the  facilities 
will  not  be  in-service  until  June  2003. 

Accordingly,  DCP  is  amending  its 
January  13,  2003,  filing  to  request  that 
the  tariff  sheets  previously  filed  be 
made  effective  one  month  later  than 
previously  requested.  That  is,  DCP 
proposes  an  effective  date  of  June  1 . 
2003.  for  the  bulk  of  the  sheets,  and 
March  1.  2003,  for  Original  Sheet  Nos. 
18C.01.  18D  and  18F.  In  addition.  DCP 
now  requests  that  Original  Sheet  No. 
18A.01.  also  become  effective  on  March 
1,  2003.  Furthermore.  DCP  proposes  to 
correct  typographical  errors  on  First 
Revised  Sheet  Nos.  21  and  122  and  to 
include  a  clarifying  numbering  change 
on  Second  Revised  Sheet  Nos.  136  and 
137.  Accordingly.  DCP  submits  the 
follo\Aring  new  tariff  sheets  with  its 
filing: 

Substitute  First  Revised  Sheet  No.  21 
Substitute  First  Revised  Sheet  No.  121 
Substitute  Second  Revised  Sheet  No.  136 
Substitute  Second  Revised  Sheet  No.  137 

Cove  Point  states  that  copies  of  its 
letter  of  transmittal  and  enclosures  have 
been  served  upon  Cove  Point's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  NE..  Washington.  DC 
204^6.  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
tittp:// www. fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  Februarj'  18,  2003. 

Magalie  R.  Salas, 

Secretary'. 

[FR  Doc.  03-3649  Filed  2-13-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-534-003] 

Guardian  Pipeline  Company,  L.L.C.; 
Notice  of  Negotiated  Rates 

Februar\'  7.  2003. 

Take  notice  that  on  February  4,  2003, 
Guardian  Pipeline  Company,  L.L.C. 
(Guardian)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1  Third  Revised  Sheet  No.  6, 
proposed  to  be  effective  February  1 , 
2003. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  reflect  the 
implementation  of  a  negotiated  rate 
agreement  with  Wisconsin  Power  & 
Light  Company  for  transportation  under 
Rate  Schedule  FT-1. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordancfe  with  sections  , 
385.314  or  385.211  of  the  Commission's 
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rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wiUi  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  befcome  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Filing  '  link. 

Comment  Date:  February  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-3660  Filed  2-13-03;  8:45  ami 

BILLING  CODE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-249-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  7,  2003. 

Take  notice  that  on  February  3,  2003. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border's  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
Third  Revised  Sheet  Number  202;  and 
Original  Sheet  Number  303A  to  become 
effective  February  1,  2003. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  incorporate 
a  new  section  in  the  general  terms  and 
conditions  of  Northern  Border's  FERC 
Gas  Tariff  to  list  non-conforming 
agreements,  and  to  reflect  two  non- 
conforming Rate  Schedule  T-lB  Service 
Agreements  between  Northern  Border 
and  Dynegy  Marketing  and  Trade 
(Dynegy)  to  effectuate  permanent 
capacity  releases  for  the  two  Rate 
Schedule  T-lB  contracts  with  Dynegy. 
Northern  Border  states  that,  under  its 
currently  effective  tariff,  Rate  Schedule 
T-lB  does  not  have  a  provision  for 


capacity  release.  Northern  Border  states 
that  these  two  contracts  with  Dynegy 
therefore  are  being  filed  as  non- 
conforming agreements. 

Northern  Border  states  that  it  is 
preparing  a  separate  filing  to  be  filed 
within  the  next  week  to  revise  tariff 
sheets  to  clearly  state  that  capacity 
release  is  permitted  under  Rate 
Schedule  T-lB. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  February  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3662  Filed  2-13-03;  8:45  am) 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-436-001] 

Northern  Natural  Gas  Company;  Notice 
of  Amendment 

February  7.  2003. 

Take  notice  that  on  January  29,  2003, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
the  above  referenced  docket,  an 
amendment  to  its  original  application 
that  was  filed  on  September  30,  2002, ' 


pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission's  rules  and  regulations. 
The  original  application  sought  a 
certificate  of  public  convenience  to 
construct  and  operate  certain 
compression,  pipeline,  and  town  border 
station  (TBS)  facilities,  with 
appurtances,  located  in  various  counties 
in  Miimesota  in  order  to  expand  the 
capacity  of  Northern's  Market  Area 
facilities  (Project  MAX).  Northern's 
amendment  proposes  to  amend  its 
September  30,  2002,  application  to 
include  the  modification  of  three 
additional  existing  TBS  facilities  and 
the  upgrade  of  the  proposed  Popple 
Creek  Compressor  Station,  all  located  in 
Miimesota,  all  as  more  fully  described 
in  the  application.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  at 
FERCOnlineSupport@ferc.gov  or  call 
toll-free.  (866)  208-3676,  or  for  TTY, 
(202)  502-8659. 

Northern  states  that  in  response  to 
additional  customer  requests,  Northern 
held  an  open  season  from  December  13 
through  December  23,  2002,  for  capacity 
on  its  St.  Cloud  branchline  to  provide 
service  beginning  November  1,  2003,  to 
be  included  in  Northern's  Project  MAX 
expansion.  Northern  received  requests 
frtjm  two  customers  for  5,770  of 
incremental  throughput  and 
realignment  of  9,961  Mcf/d  from  other 
Market  Area  Points.  In  order  to  provide 
such  service.  Northern  proposes  to 
amend  the  September  30,  2002, 
application  to  include  the  modification 
of  Deerwood  TBS,  Sherwood  Forest 
TBS,  and  Sartell  #1  TBS  and  the 
installation  of  a  1,500  horsepower  (HP) 
compressor  unit  instead  of  the  1 ,000  HP 
imit  originally  proposed  at  the  new 
Popple  Creek  Compressor  Station. 
Northern  states  that  it  will  mitigate  the 
impacts,  if  necessary,  to  ensure  that  the 
noise  level  at  the  noise  sensitive  areas 
(NSA)  will  not  exceed  the  required  55 
Ldn  noise  level.  Northern  estimates  that 
the  total  estimated  capital  cost  of  the 
facility  modifications  proposed  is 
$457,000.  Northern  proposes  that  costs 
of  the  facility  modifications  and  the 
facilities  in  the  September  30,  2002, 
application  be  roUed-in  to  Northern's 
Market  Area  rates  in  its  next  general  rate 
case  once  the  subject  facilities  are 
placed  in-service. 

Northern  requests  that  the 
Commission  issue  an  order  granting 
approval  of  the  subject  facilities  by  no 
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later  than  May  1,  2003,  in  order  to 
ensure  an  in-service  date  of  November 
1,  2003. 

Any  questions  regarding  the 
application  should  be  directed  to  Mary 
Kay  Miller,  Vice  President,  Regulatory  & 
Customer  Service,  Northern  Natural  Gas 
Company,  P.O.  Box  3330,Omaha, 
Nebraska  68103-0330,  telephone  (402) 
398-7060  or  Michael  T.  Loeffler, 
Director  Certificates  and  Community 
Relations,  Northern  Natural  Gas 
Company,  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330,  telephone  (402) 
398-7103. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  emd 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the         . 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 


associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  p^elines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  February  28,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3650  Filed  2-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  RP02-362-0031  PG&E  Gas 
Transmission,  Norttiwest  Corporation; 
Notice  of  Compliance  Filing 

Federal  Energy  Regulatory 
Commission 

February  7,  2003. 

Take  notice  that  on  February  5,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN),  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1-A,  Third  Revised 
Sheet  No.  127  and  Fourth  Reyised  Sheet 
No.  128,  with  an  effective  date  of 
November  14,  2002. 

GTN  states  that  these  tariff  sheets  are 
being  submitted  to  comply  with  the 
Commission's  January  16,  2003,  Order 
Accepting  Compliance  Filing.  Subject  to 
Conditions,  in  Docket  Nos.  RP02-362- 
001  and  RP02-362-002.  This 
proceeding  involves  proposed  tariff 
changes  by  PG&E  Gas  Transmission, 
Northwest  Corporation  ("GTN")  that 
allow  the  pipeline  to  sell  capacity  on  a 
pre-arranged  basis. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  Februarj'  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-36.59  Filed  2-13-03:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-5(M)00] 

Talbot  EMC,  Chattahoochee  EMC, 
Oglethorpe  Power  Corporation;  Notice 
of  Application 

February  7,  2003. 

Take  notice  that  on  February  4.  2003, 
Talbot  EMC  (Talbot),  Chattahoochee 
EMC  (Chattahoochee)  and  Oglethorpe    • 
Power  Corporation  (Oglethorpe)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  (i)  Talbot  and 
Chattahoochee  will  be  merged  with  and 
into  Oglethorpe,  with  Oglethorpe  as  the 
surviving  entity  and  Talbot  and 
Chattahoochee  thereafter  ceasing  to 
exist,  or,  alternatively,  (ii)  Talbot  and 
Chattahoochee  will  transfer  to 
Oglethorpe  their  respective  618-MW 
and  468-MW  generating  facilities, 
terminate  their  rate  schedules  and 
power  purchase  agreements  and 
thereafter  cease  doing  business  as  public 

utilities. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
.888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feFC.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  February  25,  2003. 

Magalie  R.  Saias. 

Secretary. 

|FR  Dot:.  03-3653  Filed  2-13-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-5-O021 

Vermont  Nuclear  Power  Corporation 
and  Entergy  Nuclear  Vermont  Yanlcee, 
LLC;  Notice  of  Filing 

February  7.  2003. 

Take  notice  that  on  January  30,  2003, 
Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
compliance  report  pursuant  to  the 
Commission's  order  issued  February  1, 
2002  (98  FERC  61,122),  to  account  for 
the  sale  of  the  Vermont  Yankee  Nuclear 
Power  Station  to  Entergy  Nuclear 
Vermont  Yankee,  LLC. 

Vermont  Yankee  states  that  a  copy  of 
this  filing  has  been  served  on  the  service 
list  maintained  by  the  Secretary  in  this 
docket,  Vermont  Yankee's  wholesale 
customers,  and  on  the  state  utility 
commissions  in  Vermont,  New 
Hampshire,  Massachusetts  and 
Connecticut. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  mi»st  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vnvw.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 


hee  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  February  20,  2003. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  03-3652  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-47-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

February  7,  2003. 

On  January  31.  2003.  Williston  Basin 
Interstate  Pipeline  Company  (Williston 
Basin),  P.  O.  Box  5601,  Bismarck,  North 
Dakota  58506-5601  filed  in  Docl^et  No. 
CP03— 47-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  part  157  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Conunission), 
for  authorization  to  abandon 
approximately  21.4  miles  of  natural  gas 
transmission  pipeline  loop  and  a  related 
receipt  point  meter  station  all  located  in 
Big  Horn  County,  Wyoming,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link!  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 

Any  questions  concerning  this 
application  may  be  directed  to  Keith  A. 
Tiggelaar.  Director,  Regulatory  Affairs. 
Williston  Basin  Interstate  Pipeline 
Company.  P.  O.  Box  5601.  Bismarck. 
North  Dakota  58506-5601.  at  (701)  530- 
1560  or  keith.tiggelaar@wbip.com. 

Williston  Basin  states  that  it  will  be 
abandoning  the  Rairden-GreybuU  Loop 
(Rairden  Loop)  which  is  located  in  Big 
Horn  County.  Wyoming  and  consists  of 
21.4  miles  of  12  ^-inch  natural  gas 
transmission  pipeline.  Additionally. 
Williston  Basin  states  that  it  will 


abandon  the  Dobie  Creek  receipt  point 
meter  station  (Dobie  Creek  Meter 
Station),  which  is  connected  to  the 
Rairden  Loop  and  is  also  located  in  Big 
Horn  County,  Wyoming.  Williston  Basin 
states  that  the  primary  purpose  of  the 
Rairden  Loop  was  to  increase  the 
maximum  capacity  of  Williston  Basin's 
Worland  to  Cabin  Creek  line  section  and 
the  increased  capacity  allowed  the 
transfer  of  additional  gas  volumes  to 
Williston  Basin's  Elk  Basin  storage  field. 
Williston  Basin  states  that  in  September 
of  1999  it  was  discovered  that  the 
Rairden  Loop  was  severely  corroded 
due  to  failed  pipeline  coating.  Upon  this 
discovery.  Williston  Basin  states  that 
the  Office  of  Pipeline  Safety  was 
notified  of  a  generalized  corrosion 
condition  and  that  the  maximum 
allowable  operating  pressure  (MAOP)  of 
the  Rairden  Loop  line  was  reduced  to 
ensure  the  continued  safe  operation  of 
those  facilities  and  the  remaining 
parties  who  were  utilizing  the  facilities 
were  informed  that  they  should  attempt 
to  find  other  transportation  alternatives. 
As  a  result  of  these  consultations,  all  of 
the  parties  who  previously  used  these 
facilities  have  found  other 
transportation  alternatives,  and  no 
volumes  have  been  transported  on  this 
line  since  February  12.  2002.  In  addition 
to  being  severely  corroded.  Williston 
Basin  states  that  much  of  the  original 
production  for  which  the  Rairden  Loop 
was  constructed  has  declined  and  that 
competition  fix>m  other  pipelines  in  the 
Rairden  Loop  area  has  resulted  in 
decreased  demand  for  the  Rairden  Loop 
facilities.  Consequently,  Williston  Basin 
states  that  it  has  been  determined  that 
the  Rairden  Loop  is  no  longer  required 
and  is  seeking  abandonment  as  the 
safest  and  most  economical  course  of 
action. 

Williston  Basin  states  that  Montana- 
Dakota  constructed  the  Dobie  Creek 
Meter  Station  under  blanket  authority 
and  reported  the  construction  in  its 
Annual  Report  of  Activities  under 
Blanket  Certificate  in  Docket  No.  CP78- 
101-000.  Williston  Basin  states  that  the 
Dobie  Creek  Meter  Station  was 
originally  constructed  to  facilitate  a  gas 
purchase  agreement  with  American 
Quasar  Petroleum  Company. 
Accordingly.  Williston  Basin  states  that 
the  Dobie  Creek  Meter  Station  is  being 
abandoned  because  no  customer  has 
received  service  through  this  meter 
station  since  February  12,  2002,  and 
Williston  Basin  believes  that  requests 
for  service  will  not  occur  in  the  future. 
Consequently,  Williston  Basin  is 
requesting  Commission  authorization  to 
abandon  the  Dobie  Creek  Meter  Station 
facilities. 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wrshing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  apptieanf  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  tbe  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
conunents  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conunent  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Conunent  Date:  February  27,  2003. 

Magalie  R.  Salas, 

Secretary.  «^ 

[FR  Doc.  03-3651  Filed  2-13-OS;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-4O-000.  et  al.] 

Calpine  California  Equipment  Finance 
Company,  LLC,  et  al.;  Electric  Rate 
and  Corporate  Filings 

February  6,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Calpine  California  Equipment 
Finance  Company,  LLC 

[Docket  No.  EG03-4(M)00 

Take  notice  that  on  January  31.  2003. 
Calpine  California  Equipment  Finance    • 
Company.  LLC  (CCEFC)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  st^^tus 
pursuant  to  part  365  of  the 
Commission's  regulations. 

CCEFC.  a  Delaware  limited  liability 
company,  owns  and  leases  to  certain  of 
its  affiliates  in  California  495  MW  of 
electric  generating  facilities.  CCEFC 
states  that  it  will  purchase  and  resell  the 
output  of  such  facilities  at  wholesale. 
CCEFC  further  states  that  copies  of  the 
application  were  served  upon  the  U.S. 
Securities  and  Exchange  Commission 
and  California  Public  Utilities 
Commission. 

Comment  Date:  February  17,  2003. 

2.  Calpine  Parlin,  LLC 

[Docket  No.  EG03-41-000| 

Take  notice  that  on  February  4,  2003, 
Calpine  Parlin.  LLC  (Calpine, ParlinJ.  c/ 
o  Calpine  Corporation  Eastern  Region 
Office,  The  Pilot  House.  2nd  Floor, 
Lewis  Wharf.  Boston,  MA  02110,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Calpine  Parlin  is  a  Delaware  limited 
liability  company  and  a  wholly-owned 
subsidiary  of  Calpine  Cogeneration 
Corporation.  Calpine  Parlin  states  that  it 
owns  and  operates  a  122  MW 
cogeneration  facility  located  in  Parlin, 
New  Jersey  and  sells  electric  energy  at 
wholesale.  Calpine  Parlin  further  states 
that  copies  of  the  application  were 
served  upon  the  Securities  and 
Exchange  Conunission,  New  Jersey 
Board  of  Public  Utilities.  Colorado 
Public  Utilities  Commission.  Kansas 
Corporation  Commission.  Michigan 


7524 


Federal  Register/ Vol.  68.  No.  31 /Friday,  February  14.  2003 /Notices 


Public  Service  Commission.  Minnesota 
Public  Utilities  Commission.  New 
Mexico  Public  Regulation  Commission. 
North  Dakota  Public  Service 
Commission,  Oklahoma  Corporation 
Commission.  South  Dakota  Public 
Utilities  Commission.  Texas  Public 
Utility  Commission.  Wisconsin  Public 
.Service  Commission,  and  Wyoming 
Public  Service  Commission. 

Comment  Date:  February  27.  2003. 

3.  Empire  District  Electric  Company 

IDocket  No.  ER99-1757-002I 

Take  notice  that  on  February  4.  2003. 
Empire  District  Electric  Company 
(Empire)  filed  an  updated  market 
analysis  as  required  by  the 
Commission's  March  31. 1999,  order  in 
Docket  No.  ER99-1 757-000  granting 
Empire  market  based  rate  authority. 

Comment  Date:  February  25.  2003. 

4.  International  Falls  Power  Company 

[Docket  No.  ER03-319-001J 

Take  notice  that  on  February  4.  2003. 
International  Falls  Power  Company 
(IFPC)  tendered  for  filing  in  this  matter 
a  Submission  of  First  Amendment  to 
Initial  Rate  Schedule. 

Comment  Date:  February  25.  2003. 

5.  Klondike  Wind  Power  LLC 

IDocket  No.  ER03-416-0021 

Take  notice  that  on  February  4.  2003, 
Klondike  Wind  Power  LLC  (Klondike) 
amended  its  January  17,  2003.  revised 
market-based  tariff  (Tariff)  filing  with 
the  Federal  Energy  Regulatory 
Commission  (the  Commission).  The 
amendment  reflects  changes  to  its  Code 
of  Conduct  to  conform  to  prior 
Commission  orders.  Klondike  reiterates 
its  request  for  a  waiver  of  the  60-day 
prior  notice  requirement  to  allow  its 
revised  Tariff  (as  amended)  to  become 
effective  as  of  December  19.  2002. 

Comment  Date:  February  25.  2003. 

6.  Ameren  Services  Company 

(Docket  No.  ER03^91-000| 

Take  notice  that  on  February  3,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Service  between  ASC  and  Westar 
Energy,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
Westar  Energy,  Inc.  pursuant  to 
Ameren's  Open  Access  Transmission 
•  Tariff. 

Comment  Date:  February  24,  2003. 

7.  Harquahala  Generating  Company, 
LLC 

(Docket  No.  ER03-492-0001 

Take  notice  that  on  February  3.  2003, 
Harquahala  Generating  Company,  LLC 


(Harquahala)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  proposed  amendment  to 
the  Western  Systems  Power  Pool 
(WSPP)  Agreement.  The  proposed 
amendment  reflects  the  admission  of  . 
Harquahala  to  membership  in  the 
WSPP.  Harquahala  requests  that  the 
Commission  authorize  the  proposed 
amendment  to  become  effective  on 
February  3,  2003. 

Comment  Date:  February  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regufetory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  0.3-3654  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2782-006  Utah] 

Parowan  City;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

February  10.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Red  Creek 
Hydroelectric  Project  located  on  Red 
Creek,  in  Iron  County,  Utah,  and  has 
prepared  a  draft  Environmental 
Assessment  (EA)  for  the  project.  The 
project  occupies  19.06  acres  of  United 
States  lands  administered  by  the  Bureau 
of  Land  Management. 

The  draft  EA  contains  Commission 
staff's  analysis  of  the  potential 
environmental  impacts  of  the  project 
and  concludes  that  licensing  the  project, 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  draft  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
(vww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance  contact  FERC  Online  Support 
at  FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676.  or  for  TTY,  (202) 
502-8659. 

Any  conunents  on  this  draft  EA 
should  be  filed  within  30  days  from  the 
date  of  this  notice  and  should  be 
addressed  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  No.  2782-006  to  all  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  http:// 
www.ferc.gov  under  the  "e-Filing''  link. 
For  further  information,  contact  Steve 
Hocking  at  (202)  502-8753  or 
steve.hocking@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-3723  Filed  2-13-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14,  2003 /Notices 


7525 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOa-33-000,  CP03-34-000 
and  CP03-35-000] 

Wyckoff  Gas  Storage  Company,  LLC; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Wyckoff  Gas  Storage  Project 
and  Request  for  Comments  on 
Environmental  Issues 

February  10,  2003. 

The  staff  of  the  Federal  Energy 
Regidatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Wyckoff  Gas  Storage  Project 
involving  construction  and  operation  of 
facilities  by  Wyckoff  Gas  Storage 
Company,  LLC  (Wyckoff)  in  Steuben 
Coimty,  New  York.'  These  facilities 
would  consist  of  about  16.2  miles  of 
various  diameter  pipeline,  9,470 
horsepower  (hp)  of  compression,  9  gas 
injection/withdrawjd  wells,  and  3 
observation  wells.  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  .seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Wyckoff  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  (http:// 
vfww.ferc.gov). 

Summary  of  the  Proposed  Project 

Wyckoff  requests  authorization  to 
construct  and  operate  a  natiiral  gas 


storage  facility  in  two  nearly  depleted 
reservoirs  in  Steuben  County,  New 
York,  capable  of  storing  up  to  6  billion 
cubic  feet  of  natural  gas  (CP03-33-OO0). 
Wyckoff  also  requests  a  blanket 
certificate  under  part  157  of  the 
regulations  (CP03-34-O00)  to  permit 
Wyckoff  to  construct,  acquire,  and 
operate  additional  facilities  following 
construction  of  the  storage  facilities;  and 
a  blanket  certificate  under  part  284  of 
the  regulations  (CP03-35-000)  to 
provide  storage  services  on  behalf  of 
others  and  approval  of  the  filed  FERC 
gas  tariff  imder  which  Wyckoff  would 
operate  to  provide  open  access  storage 
services.  Wyckoff  s  storage  facilities 
would  consist  of: 

— 9.470  horsepower  of  compression  and 
dehydration  facilities  at  a  new 
compressor  station; 
— drilling  and  completion  of  6  new 
injection/withdrawal  wells  and  the  re- 
completion  and  conversion  of  3 
existing  wells; 
— drilling  3  observation  wells; 
— constructing  3.5  miles  of  20-inch- 
diameter  pipeline  and  bi-directional 
metering  facilities  near  the 
intersection  of  pipelines  owned  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  and  Columbia  Gas 
Transmission  Corporation  (Colimibia) 
in  the  town  of  Jasper.  New  York; 
— an  interconnection/meter  station  near  ' 
the  Tennessee  and  Colimibia  point  of 
intersection; 
— constructing  8  miles  of  20-inch- 
diameter  pipeline  interconnecting 
pipeline  and  metering  facilities 
operated  by  Dominion  Transmission, 
Inc.  (Dominion); 
— an  interconnection/metering  station  at 
the  Dominion  point  of 
interconnection;  and 
— constructing  4.7  miles  of  6-inch- 
diameter  well  lines  in  the  town  of 
Jasper,  New  York. 
There  are  no  nonjurisdictional 
facilities  identified  for  the  project. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  Land 
Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  132.3  acres  of  land. 
Following  construction,  about  85.6  acres 
would  be  maintained  as  new  permanent 
right-of-way  and  aboveground  facility 
sites.  The  remaining  46.7  acres  of  land 


'  WyckofTs  application  was  filed  with  the- 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commissioq's  regulations. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  Web  site  at  the 
"FERRIS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE.,  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


would  be  restored  and  allowed  to  revert 
to  its  former  use.  The  areal  extent  of  the 
gas  storage  reservoir  is  approximately 
584  acres. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental  -^ 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping."  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  conunents  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

— Geology  and  soils 
—land  use 

— water  resources,  fisheries,  and 
wetlands 
—cultural  resources 

^vegetation  and  wildlife 
— air  quality  and  noise 

— endangered  and  threatened  species 

— hazardous  wastes 
— water  resoiutes  and  wetlands 
— public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  thq  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 


'  3  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Proiects 
(OEP). 
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To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Wyckoff.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 
— Two  nearby  residences  and  one 

church  would  be  impacted  by  noise 

from  the  new  compressor  station. 
— Eight  perennial  streams  would  be 

crossed  by  the  pipelines. 
— ^Twenty-four  wetlands  would  be 

affected  by  the  project  affecting  about 

1.6  acres. 
—A  total  of  about  40.3  acres  of 

agricultural  land  consisting  of 

primarily  hay  and  cornfields  would 

be  affected  by  the  project. 
— A  segment  of  National  Fuel  Gas 

Supply  Corporation's  existing 

pipeline  would  be  abandoned  in  place 

where  it  would  be  paralleled  by  the 

proposed  pipeline. 
—The  pipeline  route  would  pass  within 

200  feet  of  three  year  round 

residences  and  two  seasonal  hunting 

camps. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 
Send  an  original  and  two  copies  of  your 

letter  to:  Magalie  R.  Salas.  Secretary, 

Federal  Energy  Regulatory 

Commission.  888  First  St..  NE..  Room 

lA.  Washington,  DC  20426. 
— Label  one  copy  of  the  comments  for 

the  attention  of  Gas  2  Branch. 
—Reference  Docket  No.  CP03-33-000. 
— Mail  your  comments  so  that  they  will 

be  received  in  Washington,  DC  on  or 

before  March  14,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 


from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request.  If  you  do  not 
return  the  Information  Request,  you  will 
be  taken  off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  [see  appendix  2)."  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies. 


especially  those  in  appendix  3.  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
hiternet  Web  site  {http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676.  TTY  (202)  502-8659.  or  at 
FERCOnIineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

S^retary. 

(FR  Dor.  03-3722  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene  and  Protests 

February  7.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12346-000. 

c.  Date  Filed:  August  21.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Mississippi  L&D  #13  Hydroelectric 
Project  would  be  located  on  the 
Mississippi  River  in  Whiteside  County, 
IL.  The  project  would  utilize  the  U.S. 
^my  Corps  of  Engineers'  existing 
Mississippi  Lock  &  Dam  #13. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.791(a}-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles.  (202) 
502-8763. 

i.  Deadline  for  Filing  Comments, 
Protests,  and  Motions  To  Intervene:  60 
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days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procediue  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project.  The  proposed 
project,  using  the  Corps'  existing 
Mississippi  Lock  and  Dam  #13,  would 
consist  of:  (1)  Seven  80-foot-long,  6-foot- 
diameter  steel  penstocks,  (2)  a 
powerhouse  containing  one  generating 
unit  with  a  total  installed  capacity  of  7.6 
megawatts,  (3)  a  1.5-mile-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  46  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail  ferconlineSupport® 
ferc.gov.  For  TTY,  call  (202)  502-8659. 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  address  in  item 
g.  above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 


application  aillows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particidar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  typ^  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  constru,ction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with^the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Conninents,  Protests,  or  Motions  To 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION".    . 
"PROTEST",  or  "MO'HON  TO 
INTERVENE"^  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Cotapliance, 
Federal  Energy  Regulatory  Conunission, 


at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  1 8 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  luider  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-3655  Filed  2-14-03:  8:45  ami 

BILJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  7.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12393-000.    • 

c.  Date  Filed:  October  17,  2002. 

d.  Applicant:  Universal  Electric    . 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Enid  Dam  Hydroelectric  Project  would 
be  located  on  the  Yocona  River  in 
Yalobusha  County.  Mississippi.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Enid  Dam 
and  Reservoir. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}— «25(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter.  (202) 
502-6086. 

i.  Deadline  for  Filing  Comments, 
Protests,  and  Motions  To  Intervene:  60 
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days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
niing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps*  existing  Enid 
Dam  and  Reservoir,  would  consist  of:  (1) 
An  80-foot-long.  114-inch-diameter  steel 
penstock,  (2)  a  powerhouse  containing 
four  generating  units  with  a  total 
installed  capacity  of  7.8  megawatts,  (3) 
a  3-mile-long,  14.7-ldlovolt  transmission 
line  connecting  to  an  existing 
substation,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  48 
gigawatthours. 

K.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1—866—208- 
3676  or  e-mail  FERCOnLineSupport® 
ferc.gov.  For  TTY.  call  (202)  502-8659. 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  address  in  item 
g  above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 


application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  To 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  wtth  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 


at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  emd 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-3656  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12405-000. 

c.  Date  Filed:  October  30,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Morgantown  L&D  Hydroelectric  Project 
would  be  located  on  the  Monongahela 
River  in  Monongalia  County,  West 
Virginia.  The  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  existing 
Morgantown  Lock  and  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  Filing  Comments. 
Protests,  and  Motions  To  Intervene:  60 


days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Morgantown  Lock  and  Dam,  would 
consist  of:  (1)  Five  50-foot-long,  96-inch- 
diameter  steel  penstocks,  (2)  a 
powerhouse  containing  five  generating 
units  with  a  total  installed  capacity  of 
5.5  megawatts.  (3)  a  200-yard-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  substation,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  34  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail  FERCOnLineSupport© 
ferc.gov.  For  TTY,  call  (202)  502-8659. 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  address  in  item 
g  above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file^a  competing 
application  for  prelimineu^  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
.  Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to . 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 


application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular  ' 

application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit- 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a  ■ 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION",       , 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  .particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 


at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-3657  FHed  2-13-03:  8:45  am) 

B4LUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  tiie  Commission  and 
Soliciting  Additional  Study  Requests 

February  7.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Exemption 
ft-om  licensing. 

b.  Project  No.:  12433-000. 

c.  Date  Filed:  January  24,  2003, 

d.  Applicant:  Indian  River  Power 
Supply  LLC. 

e.  Name  of  Project:  Indian  River 
Hydro  Project. 

f.  Location:  On  the  Westfield  River, 
near  the  Town  of  Russell,  in  Hampden 
County,  Massachusetts.  The  proposed 
project  would  not  occupy  any  federal 
lands. 

g.  Filed  Pursuant  to:  Public  Utility 
Regulatory  Policies  Act  of  1978,  16' 
U.S.C.  2705.  2708. 

h.  Applicant  Contact:  Richard  E. 
Lynch,  Sr.,  Indian  River  Power  Supply 
LLC,  22  Woodland  Avenue,  Westfield. 
MA  01085-2221 .  (413)  562-0588. 

i.  FERC  Contact:  GayloTd  W. 
Hoisington.  (202)  502^032  or 
gaylord.hoisington@ferc.gov. 
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j.  Cooperating  Agencies:  We  are 
asking  Federal.  State,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  tribe, •or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency.  Indian  tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  Filing  Additional 
Study  Requests  and  Request  for 
Cooperating  Agency  Status:  March  25. 
2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and  request 
for  cooperating  agency  status  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
Filing"  link.  After  logging  into  the 
eFiling  system,  select  "Comment  on 
Filing"  from  the  Filing  Type  Selection 
screen  and  continue  with  the  filing 
process. 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  3-foot-high.  377-foot-long 
concrete  dam;  (2)  a  13-acre 
impoundment  with  normal  storage  of 
620  acre-feet  to  720  acre-feet;  (3)  two 
existing  7-foot-diameter  to  12-foot- 
diameter,  65-foot-long  steel  penstocks 
equipped  with  trashracks;  (4)  an 


existing  60-foot-long.  60-foot-wide,  25- 
foot-high  powerhouse  containing  two 
Francis  turbines  with  a  total  installed 
capacity  of  700  kilowatts;  (5)  a  proposed 
933-foot-long  transmission  line 
connecting  to  an  existing  distribution 
system,  and  (6)  appurtenant  facilities. 
The  project  would  have  an  average 
annual  generation  of  7.400,000 
kilowatts. 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERCOnlineSupport® 
ferc.gov  or  toll-ftw  at  (866)  208-3676,  or 
for  TTY.  contact  (202)  5D2-8659.  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Massachusetts 
State  Historic  Preservation  Officer 
(SHPO),  as  required  by  Section  106  of 
the  National  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule:  The 
application  should  be  processed 
according  to  the  following  Hydro 
Licensing  schedule.  Revisions  to  the 
schedule  will  be  made  as  appropriate. 
The  Commission  staff  proposes  to  issue 
one  Environmental  Assessment  (EA) 
rather  than  issuing  a  draft  and  final  EA. 
Staff  intends  to  provide  a  30  day  period 
for  entities  to  comment  on  the  EA,  and 
will  take  into  consideration  all 
comments  filed  on  the  EA  before  final 
action  is  taken  on  the  exemption  from 
licensing  application.  If  any  person  or 
organization  objects  to  the  staff 
proposed  process,  they  should  file 
comments  by  the  date  stipulated  in  item 
1  above,  briefly  explaining  the  basis  for 
their  objection. 

Issue  Acceptance  or  Deficiency  Letter. 

March  2003 
Issue  Acceptance  Letter:  May  2003 

Issue  Scoping  Document  1  for 
Comments:  July  2003 

Request  Additional  Information:  August 

2003 
Issue  Scoping  Document  2,  if  Necessary: 

October  2003 

Notice  of  Application  Is  Ready  for 
Environmental  Analysis:  November 
2003 

Notice  of  the  Availability  of  the  EA:  May 
2004 


Ready  for  Commission's  Decision  on  the 
Application:  August  2004 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-3658  Filed  2-13-03;  8:45  ami 

BILLMG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 62-003] 

Trailblazer  Pipeline  Company;  Notice    . 
of  Compliance  Filing 

February  7,  2003. 

Take  notice  that  on  January  31,  2003, 
Trailblazer  Pipeline  Company 
(Trailblazer)  filed  the  following 
documents: 

1.  Exhibit  No.  TPC-1  (Revised): 
Testimony  of  Bruce  H.  Newsome  on 
behalf  of  Trailblazer  Pipeline  Company, 
and  Mr.  Newsome's  related  affidavit. 

2.  Exhibit  No.  TPC-81  (Revised): 
Revised  Tariff  Sheets.  Exhibit  No.  TPC- 
81  (Revised)  is  sponsored  by  Mr. 
Newsome. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  hearing 
procedural  schedule  adopted  January 
17,  2003,  in  the  above-captioned  docket. 
Trailblazer  notes  that  the  tariff  sheets 
are  tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  with  an  effective  date  of  January 
1.2003. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  set 
out  on  the  Commission's  official  service 
list  in  Docket  No.  RP03-162. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 
FERCOnlineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676,  or  TTY, 


contact  (202)  502-8659.  The 
Commission  strongly  encourages    . 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 
Protest  Date:  February  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-3661  Filed  2-13-03;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL  -7452-7] 

Science  Advisory  Board;  Advisory 
Council  on  Clean  Air  Compliance 
Analysis;  Request  for  Nominations  for 
Additional  Expertise  for  the  Special 
Council  Panel  for  the  Review  of  the 
Third  812  Analysis  and  the  Council's 
Two  Subcommittees,  the  Air  Quality 
(Modeling  Sut>committee  and  the 
Health  and  Ecological  Effects 
Sut>committee 

1.  Action:  Notice;  request  for 
nominations  to  add  additional  expertise 
to  the  Advisory  Council  on  Clean  Air 
Compliance  Analysis  (Council)  for  a 
Special  Council  Panel  for  the  Review  of 
the  Third  812  Analysis  and  request  for 
nominations  for  membership  on  the 
Council's  two  subcommittees,  the  Air 
Quality  Modeling  Subcommittee  and 
the  Health  and  Ecological  Effects 
Subcommittee  (HEES).  The  Council  is  a 
separately  chartered  federal  advisory 
committee,  housed  administratively  in 
the  U.S.  Environmental  Protection 
Agency  Science  Advisory  Board. 

2.  Summary:  The  U.S.  Enviroiunental 
Protection  Agency  (EPA  or  Agency) 
Science  Advisory  Board  is  requesting 
nominations  to:  (a)  add  expertise  to  the 
Advisory  Council  on  Clean  Air 
Compliance  Analysis  (Council)  for  a 
Special  Council  Panel  for  the  Review  of 
the  Third  812  Analysis  (Special  Council 
Panel);  (b)  the  Council's  Air  Quality 
Modeling  Subcommittee  (AQMS);  and 
(c)  the  Council's  Health  and  Ecological 
Effects  Subcommittee  (HEES) . 

The  SAB  was  established  to  provide 
independent  scientific  and  technical 
advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  The 
Council  provides  scientific  advice  on 
any  analysis  required  vmder  section  312 
of  the  Clean  Air  Act  (CAA)  of  the 
impacts  of  the  Clean  Air  Act  (CAA)  on 
the  public  health,  economy,  and 
environment  of  the  United  States  and  is 
a  separately  chartered  Federal  advisory 


committee  Federal  Advisory  Committee 
Act  (FACA),  as  amended  (5  U.S.C. 
App.).  The  AQMS  of  the  Council 
provides  expertise  on  air  quality 
modeling  used  in  such  analysis.  The 
HEES  of  the  Council  provides  advice  on 
assessments  of  health  and  ecological 
effects  used  in  such  analyses.  The 
AQMS  and  the  HEES  will  report  to  the 
Administrator  of  EPA  through  the 
Coiincil.  The  Special  Council  Panel  will 
comprise  members  of  the  Council, 
appointed  by  the  Administrator,  and 
additional  experts  needed  for  the 
Review  of  the  Third  812  Analysis. 
Members  of  the  Special  Council  Panel, 
AQMS.  and  HEES  will  provide  advice  to 
the  Agency  on  the  Third  812  Analysis 
over  a  two-year  period.  Over  that 
period,  the  Special  Council  Panel  for  the 
Review  of  the  Third  812  Analysis, 
AQMS,  and  HEES  will  comply  with  the 
provisions  of  FACA  and  all  appropriate 
SAB  procedural  policies,  including  the 
SAB  process  for  panel  formation 
described  in  the  Overview  of  the  Panel 
Formation  Process  at  the  Environmental 
Protection  Agency  Science  Advisory 
Board,  which  can  found  on  the  SAB's 
website  at:  http://www.epa.gov/sab/pdf/ 
ec02010.pdf.  "Those  selected  to  serve  on 
the  Council,  AQMS,  and  HEES  will 
review  the  draft  materials  identified  in 
this  notice  and  respond  to  the  charge 
questions  provided  below. 

3.  Background:  The  Agency  is  seeking 
the  Council's  advice  in  developing  the 
third  in  a  series  of  statutorily  mandated 
comprehensive  analyses  of  the  total 
costs  and  total  benefits  of  programs 
implemented  pursuant  to  the  Clean  Air 
Act.  Section  812  of  the  Clean  Air  Act 
requires  the  EPA  to  periodically  assess 
the  effects  of  the  1990  Clean  Air  Act 
Amendments  on  the  "public  health, 
economy  and  the  environment  of  the 
United  States"  and  to  report  the 
findings  and  results  of  the  assessments 
to  Congress.  Section  812  of  the  Clean 
Air  Act  Amendments  of  1990  (42  U.S.C. 
§  7612)  also  specifically  directed  the 
EPA  Administrator  to  establish  the 
Council  to:  (a)  Review  data  to  be  used 
for  any  analysis  required  under  section 
312  of  the  Clean  Air  Act  (CAA)  of  the 
impacts  of  the  Clean  Air  Act  (CAA)  on 
the  public  health,  economy,  and 
enviromnent  of  the  United  States,  and 
make  recommendations  on  its  use;  (b) 
review  the  methodology  used  to  analyze 
such  data  and  make  recommendations 
on  the  use  of  such  methodology;  and  (c) 
prior  to  the  issuance  of  a  report  to 
Congress  required  under  section  312  of 
the  CAA,  review  the  findings  of  the 
report  and  make  recommendations 
concerning  the  validity  and  utility  of 
such  findings. 


EPA  has  to  date  completed  two 
reports  to  Congress  (The  Benefits  and 
Costs  of  the  Clean  Air  Act:  1970  to  1990 
(published,  1997.  and  on  the  EPA  Web 
site  at  http://www.epa.gov/oar/sect812/ 
copy.html)  and  The  Benefits  and  Costs 
of  the  Clean  Air  Act.  1990  to  2010 
(published  1999),  and  on  the  EPA  Web 
site  at  http://www.epa.gov/air/sect812/ 
1990-2010/fullrept.pdf\  and  received  the 
advice  of  the  Council  on  them  in 
multiple  reports.  EPA  also  sought 
Council  advice  on  a  draft  Analytical 
Plan  (June  2001)  for  a  third  analysis, 
and  received  advice  on  the  plan  from 
the  Council  in  September  2001,  Review 
of  the  Draft  Analytical  Plan  for  EPA's 
Second  Prospective  Analysis — Benefits 
and  Costs  of  the  Clean  Air  Act  1990- 
2020  (EPA-SAB-COUNCIL-/IDV-01- 
004,  on  the  SAB  Web  site  at  http:// 
www.epa.gov/sciencel/pdf/ 
councilaOl  004.pdfl. 

EPA's  work  pursuant  to  the  draft 
Analytical  Plan  (June  2001)  and  receipt 
of  SAB  Council  advice  was  suspended 
pending  resolution  of  three  key  issuesi 

(a)  National  Academy  of  Sciences 
(NAS)  review  of  EPA  air  pollution 
benefits  methods.  Shortly  after 
completion  of  the  September  2001  SAB 
Coimcil  review  of  the  June  2001 
Analytical  Plan,  a  panel  of  the  National 
Academy  of  Sciences  initiated 
development  of  their  statutorily- 
mandated  report  evaluating  EPA's 
methods  for  conducting  air  pollution 
reduction  benefits  analysis.  The  Agency 
recognized  that  the  pending  NAS  report 
would  have  substantial  effects  on  the 
selection  of  methods  and  assumptions     i 
in  the  third  analysis,  and  suspended 
initiation  of  analytical  work  until  the 
NAS  review  was  completed.  The  NAS 
report.  Estimating  the  Public  Health 
Benefits  of  Proposed  Air  Pollution 
Regulations  (on  the  web  at  http://     ^ 
www.nap.edu/catalog/1051 1  .html),  was 
completed  in  October  2002. 

The  Agency  notes  that  the  NAS  report 
recommends  numerous  changes  to  EPA 
methods  that  are  relevant  for  the  third 
812  analysis.  Of  particular  importance, 
the  NAS  recommends  that  EPA  develop 
and  apply  significantly  enhanced 
uncertainty  analysis  methods,  including 
the  use  of  probabilistic  specifications  for 
important  but  uncertain  or  highly 
variable  factors.  The  NAS  panel, 
however,  did  not  provide  extensive 
specific  advice  regarding  the 
appropriate  methods  or  assumptions  to 
apply  til  air  pollution  benefits  analyses. 
The  Agency  proposes  to  seek  Council 
advice  to  evaluate  proposals  for 
methodological  changes  pursuant  to 
SAB  and  NAS  advice.  One  specific 
change  will  be  an  additional  analysis 
reconunended  by  the  NAS.  This 
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analysis,  referred  to  as  the  "Fixed 
Current  Conditions  Analysis,"  is 
intended  to  gauge  baseline  aggregate 
uncertainty  embedded  in  the  benefits 
modeling  system. 

(b)  Base  emissions  inventory 
selection.  The  Agency  decided  tt)  wait 
for  the  availability  of  the  upcoming 
1999  National  Emissions  Inventory 
{^4EI)  rather  than  the  currently  available 
1996  National  Emissions  Inventory 
because  of  shortcomings  in  the  current 
emission  inventories,  including  several 
deficiencies  identified  by  the  SAB 
Council.  The  1999  NEI  has  now  been 
further  delayed,  and  is  not  expected  to 
be  available  for  use  in  the  third  analysis 
until  Summer  2003. 

The  Agency  therefore  proposes  to  use 
the  time  between  now  and  Summer 
2003.  when  the  1999  NEI  will  be 
available,  to  configure  and  begin 
implementing  key  supplemental 
analyses,  included  in  the  original 
Analytical  plan.  These  supplemental 
analyses  include:  (i)  A  Title  VI  re- 
analysis;  (ii)  a  Hazardous  Air  Pollutant 
Case  Study:  and  (iii)  an  Ecological 
Service  Flow  Case  Study.  Specific 
proposals  for  design  and 
implementation  of  these  supplemental 
analyses  would  be  incorporated  in  the 
revised  Analytical  Plan  and  submitted 
for  review  by  the  SAB  Council. 

(c)  Air  quality  model  selection.  The 
SAB  Council  strongly  encouraged  use  of 
a  comprehensive  and  integrated 
modeling  system,  such  as  the 
Community  Multiscale  Air  Quality 
(CMAQ)  model  currently  under 
development.  The  Agency  also  decided 
to  defer  initiation  of  emissions 
inventory  development  until  air  quality 
model  evaluations  for  the  key 
competing  models  [especially  CMAQ 
versus  the  Regulatory  Modeling  System 
for  Aerosols  and  Deposition  (REMSAD) 
for  modeling  of  particulate  matter  and 
CMAQ  versus  the  Comprehensive  Air 
Quality  Model  with  Extensions  (CAMx) 
for  ozone  modeling)  w6re  completed  to 
ensure  appropriate  specification  of  the 
emission  inventories  used  as  inputs  to 
the  air  quality  models  that  will  be 
selected  for  the  study. 

The  Agency  is  seeking  review  by  the 
Council  Special  Panel  and  its  two 
subcommittees  of  three  documents  in 
the  Spring  2003  that  will  assist  the 
Agency  in  developing  the  third  812 
analysis,  which  will  be  reviewed  by  the 
Council  Special  Panel  and  its  two 
subcommittees  in  draft  and  final  form  in 
Fiscal  Year  2004.  The  three  documents 
to  be  reviewed  in  the  Spring  of  2003 
include:  (a)  A  revised  Analytical  Plan; 
(b)  a  new  EPA  meta-analysis  for  the 
Value  of  a  Statistical  Life  (VSL).  which 
has  been  developed  in  response,  in  part. 


to  SAB  Council  advice  for  an  updated 
and  refined  VSL  estimate  for  use  in 
third  analysis;  and  (c)  a  draft  strategic 
plan  for  development  and 
implementation  of  probabilistic 
uncertainty  methods  to  be  applied  more 
generally  in  EPA  benefit-cost  analyses. 
This  strategic  plan  is  expected  to 
include  proposed  processes  for  (i) 
probability-based  uncertainty  analysis 
and  (ii)  expert  elicitation  to  configure 
probability  distributions  for  key 
uncertain  and/or  variable  factors  where 
data  are  limited  and/or  function 
specification  would  likely  be 
controversial. 

4.  EPA  Request  for  and  Proposed 
Charge  to  the  Council.  HEES.  and 
AQMS.  Specific  and  detailed  charge 
questions  are  still  under  development, 
particularly  since  EPA  is  still 
developing  methodological  options  for 
implementation  of  NAS  advice, 
especially  related  to  probabilistic 
uncertainty  analysis.  However,  the 
particular  analytical  elements  for  which 
new  or  updated  SAB  Council  advice  is 
expected  to  be  sought  include  the 
following: 

(a)  Selection  of  upcoming  1999 
National  Emissions  Inventory 

(b)  Selection  of  REMSAD  version  7.3 
for  PM  and  CAMx  for  ozone  air  quality 
modeling 

(c)  Selection  of  specific  Computable 
General  Equilibrium  model  for 
estimation  of  general  equilibrium  effects 
(proposed  model  choice  still  pending) 

(d)  Selection  of  exposure  modeling 
methodology 

(e)  Methods  for  quantification  of 
compliance  cost  uncertainty 

(f)  Methods  for  quantification  of 
emission  inventory  uncertainty 

(g)  Refinements  to  population 
characteristics  for  health  effect 
estimation,  including: 

(i)  Updated  baseline  incidence  and 
prevalence  rates  for  morbidity  and 
mortality 

(ii)  Adjustments  to  account  for 
differences  in  study  and  applied 
populations  « 

(iii)  Accounting  for  population 
exposure  variability 

(iv)  Population  subgroup 
differentiation  in  estimating  incidence 
changes 

(v)  Development  of  regional-scale 
population  projections  based  on  Woods 
and  Poole  Economics.  Incorporated. 
2001  projections 

(h)  Updated  and  expanded  morbidity 
endpoint  treatments,  including: 

(if  Revised  asthma  severity  baseline 
using  new  National  Health  Interview 
Survey  data 

(ii)  Expansion  of  asthma  age  range 

(iii)  Emergency  room  visits  in 
children  age  0  to  18 


(iv)  Non-fatal  heart  attacks  in  adults 
over  30 

(v)  Hospital  admissions  for  all 
cardiovascular  causes 

(vi)  Hospital  admissions  for  all 
respiratory  causes  in  children  under  age 

2. 

(vii)  Revisions  to  hospital  admissions 
studies  used  to  estimate  changes  in 
pneumonia,  chronic  obstructive 
pulmonary  disease,  and  total 
cardiovascular 

(viii)  Asthma  hospital  admissions  in 
children  age  6  to  13 

(ix)  Ozone-related  school  loss  days 

(x)  Additional  calculations  to 
extrapolate  study  population  age  ranges 
for  application  to  all  child  age  range  for 
various  concentration-response 
functions 

(xi)  Possible  expert  elicitation 
regarding  methods  to  transfer  non-U. S. 
data  on  doctor  visits  and  medication 
usage 

(xii)  Possible  expert  elicitation 
regarding  revision  to  the  current 
triangular  distribution  for  the  chronic 
bronchitis  severity  adjustment  factor 

(i)  Updated  treatments  for  particulate 
matter  mortality,  including: 

(i)  A  proposed  probability-based 
structure  for  cessation  lags 

(ii)  Alternative  mortality 
concentration-response  functions 
(including  possible  expert  elicitation 
regarding  appropriate  weights  for 
alternative  particulate  matter  cohort 
studies  for  the  purpose  of  pooling) 

(iii)  Alternative  PM  mortality 
threshold  models  (including  possible 
expert  elicitation  regarding  choice  and 
refitting  of  alternative  threshold 
concentration-response  curves) 

(iv)  Alternative  particulate  matter 
causality  assumptions 

(v)  Relative  toxicity  of  particulate 
matter  components 

(j)  Updated  and  new  valuation 
coefficients  (or  coefficient  distributions) 
for  the  full  range  of  morbidity  and  for 
mortality  endpoints,  including: 

(i)  Development  of  methods  to 
estimate  Quality  Adjusted  Life  Year 
values  for  air  pollution-related 
outcomes 

(ii)  Review  of  EPA's  pending  meta- 
analysis for  Value  of  a  Statistical  Life 

(iii)  Review  of  the  welfare  economics 
components  of  EPA's  analyses  including 
not  only  efficiency  considerations,  but 
distributional  consequences  of 
alternative  scenarios 

(k)  Expanded  uncertainty  analysis, 
including: 

(i)  Development  of  preliminary 
covariance  matrices  followed  by 
possible  expert  elicitation  for 
assessment  and  refinement 

(ii)  Development  of  probability 
distributions  for  key  uncertain  and/ or 
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variable  factors  (in  many  cases, 
incorporating  subjective  judgments 
through  various  methods  such  as 
Bayesian  approaches  or  expert 
elicitation) 

(iii)  Configuration  of  sensitivity  tests 
to  evaluate  alternative  distributions  for 
key  factors 

(iv)  Configuration  of  the  side  bar 
"Fixed  Current  Conditions  Analysis" 
represented  in  the  EPA  benefit-cost 
modeling  system 

(v)  Configuration  of  multi-factor 
sensitivity  tests  to  evaluate  the  relative 
significance  and  interaction  effects  of 
key  uncertain  or  variable  factors 

5.  SAB  Request  for  Nominations:  The 
EPA  SAB  is  requesting  nominations  of 
individuals  who  are  recognized, 
national-level  experts  in  one  or  more  of 
the  following  disciplines  necessary  to 
contribute  to  the  charge  questions  to  be 
addressed  by  the  Special  Council  Panel 
for  the  Review  of  the  Third  812 
Analysis,  AQMS,  or  HEES: 

(a)  Emissions  estimation  (AQMS  and 
the  Special  Council  Panel) 

(b)  Air  quality  modeling  (AQMS  and 
the  Special  Coimcil  Panel) 

(c)  Exposure  modeling  related  to  air 
pollution  (AQMS.  HEES) 

(d)  Health  effects  (HEES  and  the 
Special  Coimcil  Panel)) 

(e)  Human  clinical  studies  related  to 
air  pollution  (HEES  and  the  Special 
Council  Panel) 

(f)  Air  pollution  epidemiology  (HEES 
and  the  Special  Council  Panel) 

(g)  Ecosystem  effects  related  to  air 
pollution  (HEES  and  the  Special 
Council  Panel) 

(h)  Uncertainty  analysis  and  statistical 
and/or  subjective  probability  (AQMS, 
HEES.  and  the  Special  Council  Panel) 

(i)  Decision  theory  (Special  Council 
Panel) 

(j)  Representation  of  expert  judgment 
including  expert  elicitation  (HEES  and 
the  Special  Council  Panel) 

(k)  Estimation  of  the  value  of 
morbidity  and  premature  mortality  risk 
reduction  (Special  Council  Panel) 

(1)  Estimation  of  the  value  of 
ecosystem  effects  (Special  Council 
Panel) 

(m)  Welfare  economics  (Special 
Council  Panel). 

6.  Process  and  Deadline  for 
Submitting  Nominations:  Any  interested 
person  or  organization  may  nominate 
qualified  individuals  to  add  expertise  in 
the  above  areas  for  the  Special  Coimcil 
Panel  for  the  Review  of  the  Third  812 
Analysis,  AQMS,  or  HEES.  Nominations 
should  be  submitted  in  electronic 
format  through  the  Form  for  Nominating 
Individuals  to  Panels  of  the  EPA 
Science  Advisory  Board  provided  on  the 
SAB  website.  The  form  can  be  accessed 


through  a  link  on  the  blue  navigational 
bar  on  the  SAB  Web  site,  http:// 
www.epa.gov/sab.  To  be  considered,  all 
nominations  mustinclude  the 
information  required  on  that  form. 

Anyone  who  is  unable  to  submit 
nominations  in  electronic  format  may 
contact  Dr.  Angela  Nugent  at  the 
mailing  address  given  at  the  end  of  this 
notice.  Nominations  should  be 
submitted  in  time  to  arrive  no  later  than 
21  days  after  the  publication  date  of  this 
Federal  Register  Notice.  Any  questions 
concerning  either  this  process  or  any 
other  aspects  notice  should  be  directed 
to  Dr.  Nugent. 

The  EPA  Science  Advisory  Board  will 
acknowledge  receipt  of  the  nomination 
and  inform  nominators  of  the  panel 
selected.  From  the  nominees  identified 
by  respondents  to  this  Federal  Register 
Notice  (termed  the  "Widecast"),  SAB 
Staff  will  develop  a  smaller  subset 
(known  as  the  "Short  List")  for  more 
detailed  consideration.  Criteria  used  by 
the  SAB  Staff  in  developing  this  Short 
List  are  given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab,  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
their  biosketch.  Public  comments  will 
be  accepted  for  21  calendar  days  on  the 
Short  List.  During  this  comment  period, 
the  public  will  be  requested  to  provide 
information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  the  specific  expertise  to 
add  to  the  Council  for  the  Special 
Council  Panel,  for  the  AQMS,  or  the 
HEES. 

For  the  EPA  SAB,  a  balanced  review 
panel  {i.e.,  committee,  subcommittee,  or 
panel)  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  panel,  along  with  information 
*  provided  by  candidates  and  information 
gathered  by  EPA  SAB  Staff 
independently  on  the  background  of 
each  candidate  [e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  subcommittee  member 
include:  (a)  Scientific  and/or  technical 
expertise,  knowledge,  and  experience 
(primary  factors);  (b)  absence  of 
financial  conflicts  of  interest;  (c) 
scientific  credibility  and  impartiality; 


(d)  availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory"  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form,  which  is  submitted  by  EPA  SAB 
Members  and  Consultants,  allows 
Government  officials  to  determine 
whedier  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  URL  address:  http:// 
www.epg.gov/sab/pdf/epafonn3110- 
48.pdf.  Subcommittee  members  will 
likely  be  asked  to  attend  at  least  one 
public  face-to-face  meeting  and  several 
public  conference  call  meetings  over  the 
anticipated  course  of  the  advisory 
activity. 

The  approved  policy  imder  which  the 
EPA  SAB  selects  review  panels  is     -,^^_^. 
described  in  a  recent  SAB  dociunent,    "■ 
EPA  Science  Advisory  Board  (SAB) 
Panel  Formation  Process:  Immediate 
Steps  to  Improve  Policies  and 
Procedures — An  SAB  Commentary 
(EPA-SAB-EC-COM-002-003),  which 
can  be  found  on  the  SAB's  Web  site  at: 
http://www.epa.gov/sab/pdf/ 
ecm02003.pdf 

Additional  infoimation  concerning 
the  EPA  Science  Advisory  Board, 
including  its  structure,  function,  and 
composition,  may  be  found  on  the  EPA 
SAB  Web  site  at:  http://www.epa.gov/ 
sab;  and  in  the  EPA  Science  Advisory 
Board  FY2001  Annual  Staff  Report, 
which  is  available  from  the  EPA  SAB 
Publications  Staff  at  phone:  (202)  564- 
4533;  via  fax  at:  (202)  501-O256ior  on 
thr  SAB  Web  site  at:  http:// 
www.epa.gov/sab/annreport01  .pdf. 

7.  For  Further  Information — ^Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nomination  may  contact  Dr.  Angela 
Nugent,  Designated  Federal  Officer,  U.S. 
EPA  Science  Advisory  Board  (1400A), 
Suite  6450C  by  telephone/voice  mail  at 
(202)  564-4562.  by  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
nugent.angela@epa.gov. 
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Dated:  February  10.  2003. 
VaiMMa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 
|FR  Doc.  03-3703  Filed  2-13-03;  8:45  am) 

8ILUNOCOOE  SS60-40-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[bPP-2003-0038;  FRL-7291-61 

Eastern  Rasaarch  Group,  Inc.  and 
Gaologics  Corp.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  - 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Eastern  Research  Group,  Inc.  and  its 
subcontractor.  Geologies  Corp.,  in 
accordance  with  40  CFR  2.307(h)(3)  and 
2.308(i)(2).  Eastern  Research  Group.  Inc. 
and  its  subcontractor.  Geologies  Corp. 
have  been  awarded  a  contract  to 
perform  work  for  the  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA),  and  access  to  this  information 
will  enable  Eastern  Research  Group.  Inc. 
and  its  subcontractor.  Geologies  Corp., 
to  fulfill  the  obligations  of  the  contract. 
DATES:  Eastern  Research  Group.  Inc.  and 
its  subcontractor.  Geologies  Corp.,  will 
be  given  access  to  this  information  on  or 
before  February  19.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
R.  Johnson,  FIFRA  Security  Officer. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-7248;  e-mail  address: 
iohnson.erik@epa.gov.  « 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0038.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosiu"e  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  30.S-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Feileral  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at,http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Contractor  Requirements 

Under  Contract  No.  68-W9-9057. 
Eastern  Research  Group.  Inc.  and  its 
subcontractor.  Contract  No.  68-WO- 
1031.  Geologies  Corp..  will  support 
EPA's  compliance  monitoring  and 
enforcement  efforts  under  the  Office  of 
Compliance,  by  performing  tasks  in  the 
following  areas:  Training,  data 
management,  compliance  monitoring, 
compliance  inspections,  targeting, 
sector-based  support,  outreach, 
sampling  and  sample  analysis,  and 
pollution  prevention. 

OPP  has  determined  that  access  by 
Eastern  Research  Group,  Inc..  and  its 
subcontractor.  Geologies  Corp.,  to 
information  on  all  pesticide  chemicals 


is  necessary  for  the  performance  of  this 
contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,4,6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
Eastern  Research  Group,  Inc.  and  its 
subcontractor.  Geologies  Corp., 
prohibits  use  of  the  iuformation  for  any 
purpose  not  s{>ecified  in  the  contract; 
prohibits  disclosure  of  the  information 
to  a  third  party  without  prior  written 
approval  from  the  Agency;  and  requires 
that  each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  In  addition.  Eastern  Research 
Group.  Inc.  and  its  subcontractor. 
Geologies  Corp..  are  required  to  submit 
for  EPA  api»'Oval  a  seciuity  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  Eastern  Research  Group, 
Inc.,  and  its  subcontractor.  Geologies 
Corp.,  until  the  requirements  in  this 
dociunent  have  been  fully  satisfied. 
Records  of  information  provided  to 
Eastern  Research  Group,  Inc.,  and  its 
subcontractor,  Geologies  Corp.,  will  be 
maintained  by  EPA  Project  Officers  for 
this  contract.  All  information  supplied 
to  Eastern  Research  Group,  Inc.  and  its 
subcontractor.  Geologies  Corp.,  by  EPA 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  when  Eastern 
Research  Group,  Inc.  and  its 
subcontractor,  Geologies  Corp.,  have 
completed  their  work. 

List  of  Subfects 

Environmental  protection,  Business 
and  industry,  Government  contracts. 
Government  property.  Security 
measures. 

Dated:  February  3.  2003. 
Linda  Vlier  Moos, 

Acting  Director.  Information  Resources  and 

Services  Division.  Office  of  Pesticide 

Programs. 

[PR  Doc.  03-3581  Filed  2-13-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION ' 
AGENCY 

[ER-FRL-6637-71 

Environmental  Impact  Statements  and 
Regulationa;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  piusuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2){e)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

EFiP  No.  D-AFS-H65014-MO  Rating 
EC2,  Pineknot  Woodland  Restoration 
Project,  Open  Shortleaf  Pine  Woodland 
Restoration,  Implementation,  Doniphan/ 
Eleven  Point  Ranger  District,  Mark 
Twain  National  Forest.  Carter  County, 
MO. 

Summary:  EPA  expressed 
enviroiunental  concerns  with  potential 
impacts  to  air  and  water  quality.  EPA 
requests  that  the  final  EIS  include  more 
detailed  information  on  criteria  for 
assessment  of  soil  and  water  mitigation 
measures,  compliance  of  prescribed 
bums  with  a  smoke/fire  management 
plan  and  discussion  of  how  the 
proposed  restoration  habitat  meets  old 
growth  habitat  as  currently  defined  in 
3ie  Forest  Plan  Standard  and 
Guidelines. 

ERP  No.  D-AFSr}35006-UT  Rating 
EC2,  Fox  and  Crescent  Reservoirs 
Maintenance  Project,  Dam  Structures 
Operation  and  Maintenance,  Special 
Use  Permit  Issuance,  High  Andes 
Wilderness,  Ashley  National  Forest, 
Uinta  Basin,  Duchesne  Coimty,  UT. 

Summary:  EPA  supports  the  proposed 
action  in  order  to  supply  existing  water 
rights  and  commends  the  USFS  Tor 
indentifying  proposed  mitigations. 
However,  EPA  expressed  environmental 
concerns  about  the  potential  adverse 
impacts  to  water  quality,  fish  and 
aquatic  invertebrates,  flow  regimes  and 
the  release  of  sediment  to  downstream 
ecosystems. 

ERP  No.  D-AFS-J65370-MT  Rating 
EC2,  Management  Area  11  Snovraiobile 
Use  Areas  on  the  Seeley  Lake  Ranger 
District,  Implementation,  Lola  National 
Forest,  Missoula  and  Powell  Counties. 
MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  snowmobile  impacts  to  grizzly 


bear  and  other  wildlife  and  increased 
traffic  and  erosion  and  rutting  of 
substandard  roads  that  may  impair 
water  quality  and  fisheries,  including 
303(d)  listed  streams  and  threatened 
bull  trout.  EPA  believes  additional 
information  is  needed  to  fully  assess 
and  mitigate  potential  impacts  of  the 
proposed  management  actions. 

£KP  No.  D-AFS-L65409-AK  Rating 
EC2,  Licking  Creek  Timber  Sale,  Timber 
Harvest,  Implementation,  Tongass 
National  Forest,  Ketchikan  Misty  Fiords 
Ranger  District,  Revillagigedo  Island, 
Ketchikan,  AK. 

Summary:  EPA  expressed 
environmental  concerns  related  to 
indirect  and  cumulative  impacts  of 
proposed  silvicultiu-al  practices  and 
road  construction  to  water  quality  and 
fish  resources,  the  Action  Alternatives' 
,  reliance  on  even-aged  silvicultural 
practices,  and  lack  of  project  level 
watershed  analysis.  Also,  we 
recommend  the  FEIS  examine  another 
possible  Action  Alternative  that  would 
address  and  mitigate  for  ciunulative 
impacts  while  maintaining  moderate 
economic  efficiencies  so  that  the  EIS 
could  include  a  viable  Alternative  that 
is  less  damaging  and  yet  still  provides 
economic  benefits. 

ERP  No.  D-FHW-F4041 1-MN  Rating 
EC2,  Tnmk  Highway  371  Corridor 
Reconstruction,  US  Truck  Highway  10 
to  County  State  Aid  Highway  (CSAH) 
Highway  48,  Fimding.  Morrison  County, 
MN. 

Summary:  EPA  expressed 
environmental  concerns  regarding  , 
impacts  to  aquatic  and  floodplain 
habitat.  EPA  recommended  bridging  of 
a  stream  and  its  associated  floodplain, 
creation  of  a  wetland  site  and  requested 
a  detailed  wetland  mitigation  plan  to  be 
included  in  the  final  EIS. 

ERP  No.  D-MMS-E02012-00  Rating 
ID,  Eastern  Gulf  of  Mexico  Outer 
Continental  Shelf  Oil  and  Gas  Lease 
Sales  189  (proposed  for  2003)  and  197 
(proposed  for  2005)  Leasing  Program 
2002-2007,  Eastern  Planning  Area, 
Counties  and  Parishes  of  TX,  LA,  MS, 
AL  and  FL. 

Summary:  While  EPA  has  no 
objections  to  the  action  as  proposed, 
EPA  expressed  interest  in  thfe  results  of 
ongoing  studies  to  further  define  the  fate 
and  effects  of  mercury  and  other  heavy 
metal  pollutants  in  drilling  and 
production  waste  discharges.  EPA  also 
requested  clarification  on  the 
construction  and  operational  impacts  of 
future  pipeline  infrastructure. 

ERP  No.  DS-AFS-J65349-UT  Rating 
EC2,  Griffin  Springs  Resource 
Management  Project,  New  Information 
concerning  the  Life  History  and 
Analysis  of  Endangered,  Threatened, 


Candidate,  Sensitive  and  Management 
Indicator  Species,  Dixie  National  Forest, 
Escalante  Range  District,  Garfield 
Coimty,  UT. 

Summary:  EPA  previously  identified 
road  maintenance  and  upgrading,  beetle 
suppression  and  other  management 
activities  as  having  potential  significant 
impacts  to  old  growth  forests,  wetlands 
and  wildlife.  EPA  remains 
environmentally  concerned  that 
discussion  of  the  purpose,  need  and  risk 
involved  with  a  large  scale  thinning 
operation  and  discussion  of  the    • 
transportation  system  in  the  final  EIS 
did  not  fully  address  our  concerns  and 
could  result  in  adverse  impacts  from 
ecosystem  alteration  and  fragmentation. 

ERP  No.  DS-COE-G36148-TX  Rating 
LO,  Dallas  Floodway  Extension,  Flood 
Damage  Reduction  and  Environmental 
Restoration,  New  Information 
concerning  Additional  Formulation, 
Trinity  River  Basin,  Dallas  County,  TX. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  EPA  agreed  with 
the  conclusions  drawn  in  the 
cimiulative  impact  supplemental  EIS. 

Final  EISs 

ERP  No.  F-AFS-E60006-KY.  Daniel 
Boone  National  Forest  Land  Exchange 
Project.  Two  Federal  Tracts  for  98.17 
Acres  of  Privately  Owned  Land  located 
in  Owsley  County,  Federal  Lands  to  be 
Exchanged  are  Tract  107AB  (52.15 
acres)  located  on  Langdon  Branch  in 
Leslie  County  and  Tract  745  (39.96 
acres)  located  on  Spicer  Fork  in  Perry 
Coimty,  KY. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  impacts 
to  water  quality  and  aquatic  resources 
associated  with  subsequent  surface 
mining  activities. 

ERP  No.  F-AFS-K65243-CA,  Brown 
Darby  Fuel  Reduction  Project, 
Combination  of  Salvage  Harvesting  of 
Trees  Killed  and  Other  Fuel 
Management  Activities.  Stanislaus 
National  Forest.  Calaveras  Ranger 
District,  Calaveras  and  Tuolunme 
Counties.  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NRC-D05124-VA. 
GENERIC  EIS— North  Anna  Power 
Station,  Units  1  and  2,  Supplement  7  to 
NUREG-1437,  License  Renewal,  VA. 

Summary:  EPA  concurs  with  the 
analysis  of  the  environmental  impacts 
as  they  relate  to  the  alternatives 
discussed  in  the  report.  EPA  requests  an 
opportunity  to  re-examine  conclusions 
should  they  change  as  the  license 
expiration  date  approaches. 

ERP  No.  FS-NRC-E06012-SC. 
GENERIC  EIS— Catawba  Nuclear 
Station.  Unit  1  and  2  (Catawba). 
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Renewal  of  the  Operating  Licenses  (OLs) 
for  an  Additional  20-Year  Period. 
Supplement  9  to  NUREG-1437.  York 
County.  SC. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  our  previous 
issues  were  resolved. 

Dated:  February  H.  2003. 
loseph  C.  Montgomery. 
Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  03-3692  Filed  2-13-03;  8:45  am^ 
aiLUNG  CODE  eseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6637-«] 

Environmental  Impact  Statements; 
Notice  of  Availability 

agency:  Office  of  Federal  Activities, 

General  Information  (202)  564-7167  or 

http://www.epa.gov/compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 

Statements,  filed  February  3.  2003. 

through  February  7.  2003,  pursuant  to 

40  CFR  1506.9. 

EIS  No.  030049,  Draft  EIS.  ^4PS.  OH, 
Cuyahoga  Valley  National  Park  Rural 
Landscape  Management  Program, 
Rural  Landscape  Resources 
Preservation  and  Protection, 
Cuyahoga  River,  Cuyahoga  and 
Summit  Counties.  OH,  conunent 
period  ends:  March  31,  2003,  contact: 
John  P.  Debo  (440)  546-5903. 

EIS  No.  030050.  Draft  Supplement,  NFS, 
KY,  TN,  Big  South  Fork  Nation* 
River  and  Recreation  Area,  General 
Management  Plan,  implementation, 
additional  information  concerning 
resources,  roads  and  trailS;  McCreary. 
KY  and  Fentress,  Morgan,  Pickett,  and 
Scott  Counties,  TN,  comment  period 
ends:  May  15,  2003,  contact:  Reed 
Detring  (423)  569-9778. 

EIS  No.  030051,  Final  EIS,  MMS,  AK, 
Beaufort  Sea  Planning  Area  multiple 
sale  186, 195  and  202  oil  and  gas  lease 
sales,  Alaska  Outer  Continental  Shelf. 
Offshore  Marine  Environment. 
Beaufort  Sea  Coastal  Plain,  and  the 
North  Slope  Borough  of  Alaska,  wait 
period  ends:  March  17.  2003,  contact: 
George  Valiulis  (703)  787-1662. 

EIS  No.  030052.  Final  EIS.  FHW.  lA. 
Avenue  G  viaduct  and  connecting 
corridor,  access  improvement  for  local 
emergency  services  and  safety 
through  expanded  capacity  across  the 
trail  corridor,  funding  and  NPDES 
permit,  Pottawattamie  County,  lA, 
wait  period  ends:  March  17,  2003, 
contact:  Bobby  Blackmon  (515)  233- 
7300. 


EIS  No.  030053.  Draft  EIS,  BLM.  WY, 
Snake  River  Resource  Management 
Plan,  BLM-adminjstrated  public  land 
and  resources  allocation  and 
management.  Snake  River,  Jackson 
Hole,  Teton  Counties,  WY,  comment 
period  ends:  May  15,  2003,  contact: 
Joe  Patti  (307)  775-6101. 

EIS  No.  030055,  Draft  EIS,  FHW,  TX, 
Grand  Parkway/TX-99  Improvement 
Project,  IH-10  to  U.S.  290,  funding, 
right-of-way  grant  and  U.S.  Army  COE 
section  404  permit  issuance,  Harris 
Coimty,  comment  period  ends:  May 
23,  2003,  contact:  John  Mack  (512) 
536-5960. 

EIS  No.  030056,  Draft  EIS,  AFS,  FL, 
USDA  Forest  Service  and  State  of 
Florida  Land  Exchange  Project, 
assembled  exchange  of  both  fee', 
ownership  parcels  and  partial  interest 
parcels.  Baker,  Citrus.  Franklin, 
Hernando,  Lake,  Liberty,  Okaloosa, 
Osceola,  Santa  Rosa  and  Sumter 
Counties,  FL,  comment  period  ends: 
March  31,  2003.  contact:  Gary  Hegg 
(850) 926-3561. 

Dated:  February  11.  2003. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

IFR  Doc.  03-3693  Filed  2-13-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7452-9) 

Issuance  of  a  Rnal  General  Permit  to   , 
the  National  Science  Foundation  for 
ttw  Ocean  Disposal  of  Man-Made  Ice 
Piers  From  Its  Base  at  McMurdo  Sound 
on  Antarctica 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  permit. 

summary:  EPA  is  today  issuing  a  general 
permit  under  sections  102(a)  and  104(c) 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  (MPRSA)  to  the 
National  Science  Foundation  (NSF)  for 
the  disposal  at  sea  of  man-made  ice 
piers  from  its  base  at  McMurdo  Sound 
on  Antarctica.  McMurdo  Station,  which 
is  located  on  the  southern  tip  of  Hut 
Point  Peninsula  on  Ross  Island,  is  the 
largest  of  three  stations  in  Antarctica 
operated  by  the  National  Science 
Foundation.  This  station  is  the  logistics 
hub  of  the  United  States  Antarctic 
Program.  The  majority  of  persormel  and 
supplies  destined  for  bases  and  field 
camps  on  Antarctica  pass  through 
McMurdo  Station.  In  order  to  unload 
supplies,  ships  dock  at  an  ice  pier  at 


McMurdo  Station;  this  man-made  pier 
has  a  normal  life  span  of  three  to  five 
years.  At  the  end  of  its  useful  life,  all 
transportable  equipment,  materials,  and 
debris  are  removed,  and  the  pier  is  cast 
loose  ftt)m  its  moorings  at  the  base  and 
towed  out  to  McMurdo  Sound  for 
disposal,  where  it  melts  naturally. 
Issuance  of  this  general  permit  is 
necessary  because  the  pier  must  be 
towed  out  to  sea  for  disposal  at  the  end 
of  its  useful  life.  This  final  general 
permit  is  intended  to  protect  the  marine 
environment  by  setting  forth  permit 
conditions,  including  operating 
conditions  during  use  of  the  pier  and 
clean-up,  with  which  the  NSF  must 
comply  before  the  disposal  of  such  ice 
piers  can  take  place.  EPA  has 
determined  that  only  minimal  adverse 
environmental  impacts  will  result  from 
the  dumping  of  ice  piers  under  this 
general  permit. 

dates:  This  permit  is  effective  February 
14,2003. 

ADDRESSES:  Additional  information  on 
this  final  general  permit  can  be  obtained 
from  the  person  identified  in  the  section 
FOR  FURTHER  INFORMATION  CONTACT, 
which  follows  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Redford,  Chief,  Marine  Pollution 
Control  Branch,  Oceans  and  Coastal 
Protection  Division  (4504T),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460;  telephone  (202) 
566-1288. 
SUPPLEMENTARY  INFORMATION: 

A.  The  McMurdo  Station  Ice  Pier 

The  NSF  is  the  agency  of  the  United 
States  Government  responsible  for 
oversight  of  the  United  States  Antarctic 
Program.  The  NSF  currently  operates 
three  major  bases  in  Antarctica: 
McMurdo  Station  on  Ross  Island, 
adjacent  to  McMurdo  Sound;  Palmer 
Station,  near  the  western  terminus  of 
the  Antarctic  Peninsula;  and 
Amimdsen-Scott  South  Pole  Station,  at 
the  geographic  South  Pole.  McMurdo 
Station  is  the  largest  of  the  three 
stations,  and  serves  as  the  primary 
logistics  base  for  Antarctica. 

For  most  of  the  year,  McMurdo 
Station  is  closed  in  by  sea  ice.  However, 
in  early  January,  a  U.S.  Coast  Guard 
icebreaker  opens  a  channel  to  the  harbor 
at  McMurdo  Station,  allowing  a  fuel 
tanker  and  a  supply  vessel  to  replenish 
the  station.  The  tanker  normally  arrives 
in  mid-January  to  unload  fuel  and 
unleaded  gasoline.  In  early  February, 
the  supply  vessel  arrives  and  off-loads 
the  annual  provision  of  supplies  for 
McMurdo  Station  and  other  U.S. 
Antarctic  bases.  After  unloading  its 
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cargo,  the  supply  vessel  is  backloaded 
witib  the  previous  year's  accumulation 
of  wastes,  which  are  retiimed  to  the 
United  States  for  disposal  and  recycling. 

Construction  of  an  ice  pier  is 
necessary  to  allow  the  various  vessels  to 
dock  and  unload  at  McMurdo  Station. 
This  ice  pier,  which  is  approximately 
800  feet  long,  300  feet  wide,  and  22  feet 
thick,  is  constructed  during  the  winter 
season.  The  pier  has  several  wooden 
poles  frozen  in  it  to  support  lighting, 
power,  and  telephone  connections,  and 
is  covered  with  a  gravel  surface.  At  the 
end  of  each  austral  simuner  season,  the 
pier  is  inspected,  and  as  much  of  the 
gravel  surface  as  possible  is  removed 
and  stored  for  use  the  following  season. 
If  the  pier  is  to  be  reused  the  next  year, 
it  is  flooded  with  seawater  during  the 
winter  to  create  a  new  surface  for  the 
following  summer  season. 

The  ice  pier  has  a  normal  viable  life 
of  three  to  five  years;  after  that  period, 
factors  such  as  stress  cracking  and 
erosion  cause  the  pier  to  be  unusable.  If 
the  pier  has  deteriorated  to  the  point 
that  it  is  not  capable  of  being  used  the 
following  season,  the  wooden  poles  are 
cut  off  just  above  the  surface  of  the  ice, 
the  gravel  is  scraped  off  for  use  in  the 
following  season,  all  transportable 
equipment,  materials,  and  debris  are 
removed,  ai)d  the  pier  is  physically 
separated  from  McMurdo  Base.  It  is  then 
towed  by  a  U.S.  Coast  Guard  cutter  to 
float  free  in  the  ice  pack  of  the  Ross  Sea,, 
where  it  mixes  with  the  annual  sea  ice, 
and  eventually  disintegrates. 

Please  see  the  proposed  permit  notice 
in  the  Federal  Register  (68  FR  775-780, 
January  7,  2003)  for  a  complete 
discussion  of  the  McMurdo  Station  ice 
pier,  including  the  process  by  which  it 
is  constructed,  the  reasons  why  the  pier 
needs  to  be  disposed  of  and 
reconstructed  on  a  regular  basis,  the 
procedures  undertaken  prior  to  disposal 
to  assure  that  minimal  substances 
remain  on  the  pier,  and  a  description  of 
the  physical  disposal  process. 

B.  Statutory  and  ReguAnny 
Background 

Section  102(a)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA),  33  U.S.C.  1412(a). 
requires  that  agencies  or 
instrumentalities  of  the  United  States 
obtain  a  permit  to  transport  any  material 
from  any  location  for  the  purpose  of 
dumping  into  ocean  waters.  Section 
104(c)  of  the  MPliSA,  33  U.S.C.  1414(c), 
and  EPA  regulations  at  40  CFR  220.3(a) 
authorize  the  issuance  of  a  general 
permit  under  the  MPRSA  for  the 
dumping  of  materials  which  have  a 
minimal  adverse  environmental  impact. 


and  are  generally  disposed  of  in  small 
quantities. 

The  proposed  towing  of  ice  piers  by 
the  NSF  fit)m  McMurdo  Station  for 
disposal  at  sea  constitutes 
transportation  of  material  for  the 
purpose  of  dmnping  in  ocean  waters,  so 
it  is  subject  to  the  MPRSA.  EPA  has 
determined  that  only  minimal  adverse 
environmental  impacts  will  cesult  from 
the  ocean  dumping  of  ice  piers  under 
this  general  permit. 

C.  Discussion 

Today  EPA  is  issuing  a  general  permit 
to  the  NSF  and  its  agents  for  the  ocean 
dimiping  of  man-made  ice  piers  from 
the  NSF  research  station  at  McMurdo 
Sound,  Antarctica,  subject  to  specific 
conditions.  Agents  of  the.NSF  are 
included  in  the  permit  because 
transportation  for  the  purpose  of 
dumping  the  pier  may  be  by  vessels 
which  are  not  \mder  the  direct 
ownership  or  operational  control  of  the 
NSF,  e.g.,  the  U.S.  Military  Sealift 
Command,  the  U.S.  Navy,  or  the  U.S. 
Coast  Guard.  Further,  the  general  permit 
applies  only  to  the  ocean  dumping  of 
man-made  ice  piers  irom  the  NSF 
station  at  McMurdo  Sound,  Antarctica. 
The  1992  amendments  to  the  MPRSA 
(Pub.  L.  102-580)  provide  that  permits 
iinder  the  MPRSA  shall  be  issued  for  a 
period  not  to  exceed  seven  years  (Sec. 
104(a),  33  U.S.C.  1414(a));  consequently, 
the  term  of  this  permit  is  limited  to  a 
maximum  of  seven  years. 

This  general  permit  establishes 
several  conditions  that  must  be  met 
during  the  life  of,  and  prior  to  the  ocean 
dumping  of,  an  ice  pier.  For  example, 
the  non-embedded  ends  of  all  utility 
poles  and  bollards  must  be  cut  off  from 
the  ice  pier  prior  to  disposal,  and  shall 
not  be  disposed  of  in  the  ocean.  In 
addition,  this  general  permit  requires 
the  NSF  to  report  by  June  30  of  every 
year  to  the  Director  of  the  Oceans  and 
Coastal  Protection  Division,  in  EPA's 
Office  of  Water,  on  any  spills, 
discharges,  or  clean-up  procedures  on 
the  ice  pier,  and  on  any  ocean  dumping 
of  ice  piers  &t>m  McMxirdo  Station 
conducted  under  this  general  permit. 

The  conditions  specified  in  this 
general  permit  are  intended  to  protect 
the  Antarctic  environment  against 
release  of  contaminants  from  the 
McMurdo  Station  ice  pier  following  its 
ocean  dumping  and  subsequent  melting. 
As  noted  above,  section  104(c)  of  the 
MPRSA,  33  U.S.C.  1414(c),  and  EPA 
regulations  at  40  CFR  220.3(a)  authorize 
the  issuance  of  general  permits  for  the 
dumping  of  materials  which  have  a 
minimal  adverse  envfronmental  impact. 
The  Agency  has  determined  that  orJy 
minimal  adverse  environmental  impacts 


would  result  from  the  dimiping  of  ice 
piers  from  the  NSF  base  at  McMurdo 
Station  in  Antarctica. 

Furthermore,  the  NSF  is  directed,  as 
a  condition  of  this  permit,  to  utilize  a 
methodology  to  track  any  ice  piers 
released  itom  McMurdo  Station  for  a 
period  of  one'year  from  the  date  of 
release.  Such  methodologies  may 
include  the  use  of  satellite-tracked 
pingers  placed  on  the  ice  pier,  or  any 
other  methodology' that  will  allow  data 
to  be  collected  on  the  course,  speed,  and 
location  of  the  ice  pier.  The  results  of 
these  tracking  efforts  are  to  be  included 
in  the  reports  that  the  NSF  is  required 
to  submit  to  the  Agency,  ff  tracking 
results  demonstrate  that  all  such  ice 
piers  released  have  generally  followed 
the  same  path  and  time  duration  for  the 
one  year  following  release,  the  Agency 
will  consider  whether  further  tracking 
efforts  and  tracking  reports  shall  be 
required  from  the  NSF  under  any  future 
versions  of  this  permit. 

D.  Response  to  Comments  Received 

One  conunent  was  received  on  the 
proposed  general  permit  (68  FR  775- 
780,  January  7,  2003).  That  comment, 
frxjm  The  Antarctica  Project  (TAP), 
raised  two  points  of  concern  about  the 
proposed  permit.  Both  points  derive 
from  Section  (b)  of  the  permit;  that 
section  requires  NSF  or  its  contractors 
to  clean  up  any  spill  or  discharge  on  the 
ice  pier  below  any  visible  evidence  of 
the  spill  or  discharge,  and  to  clean  up 
any  spill  or  discharge  within  two  hours 
of  the  spill  or  discharge,  or  as  soon  as 
possible  thereafter. 

The  first  concern  raised  by  TAP 
questioned  whether  allowing  the  NSF  to 
clean  up  a  spill  "within  two  hours  of 
the  spill  or  discharge,  or  as  soon  as 
possible  thereafter,"  was  sufficiently 
environmentally  protective.  TAP  has 
proposed  revising  the  language  to  read: 
"All  spills  or  discharges  on  an  ice  pier 
must  be  cleaned  up  within  two  hours  of 
the  spill  or  discharge,  unless 
circumstances  prevent  cleanup  within 
this  time  ft-ame.  In  that  event,  the  spill 
or  discharge  will  be  cleaned  up  as  soon 
as  possible  thereafter."  Discussion  of 
this  point  with  NSF  has  made  it  clear 
that  the  Foundation  intends  to  meet  the 
two-hour  cleanup  requirement  imless 
unusual  circumstances  prevent  it  from 
doing  so.  Such  circumstances  may 
include  situations  such  as  sudden 
severe  weather  conditions,  a  fire  in  the 
McMurdo  Station  complex,  or  a  much 
larger  discharge  event  elsewhere  at 
McMurdo  Station,  that  would  require 
immediate  and  primary  attention  irom 
cleanup  personnel.  Therefore,  the 
language  of  the  permit  has  been 
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modified  to  accommodate  TAP's 
concern. 

Second.  TAP  questioned  whether 
cleaning  up  a  spill  or  discharge  below 
any  visible  evidence  of  the  spill  or 
discharge  was  environmentally 
sufficient:  they  stated  that  a  spill  or 
discharge  may  penetrate  into  the  ice 
below  the  point  of  visibility.  TAP 
wanted  the  cleanup  of  any  spill  or 
discharge  to  be  confirmed  by  testing, 
presumably  by  sampling  and  analysis. 
As  described  in  the  section  entitled 
SUPPLEMENTARY  INFORMATION  in  the 
proposed  permit  notice  (68  FR  775, 
778),  NSF  conducted  sampling  and 
analysis  on  a  previous  ice  pier, 
evaluating  both  general  areas  of  the  pier 
and  specific  locations  that  showed  any 
sign  of  contamination.  The  results  of 
these  analyses  demonstrated  that 
cleanup  efforts  were  effective  in 
removing  petroleum  hydrocarbons.  EPA 
believes  that  the  combination  of  spill 
prevention  measures  by  NSF  to 
minimize  the  risk  of  any  spills  or 
discharges,  as  well  as  the  removal  of  any 
visually  contaminated  areas  in  a  spill 
event  will  effectively  address  any 
concerns  with  residual  contamination  of 
the  ice  pier.  Consequendy,  the  language 
of  the  permit  has  not  been  modified  to 
reflect  TAP's  comments  on  this  point. 

E.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA) 
imposes  duties  on  Federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  and  habitats  of  such 
species  that  have  been  designated  as 
critical.  Section  7(a)(2)  of  the  ESA  and 
its  implementing  regulations  (50  CFR 
part  402)  require  EPA  to  ensure,  in 
consultation  with  the  Secretary  of 
Interior  or  Commerce,  that  any  action 
authorized,  funded,  or  carried  out  by 
EPA  in  the  United  States  or  upon  the 
high  seas,  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species,  or  adversely  affect 
their  critical  habitat. 

In  compliance  with  section  7  of  the 
ESA,  an  endangered  species  list  for  the 
affected  area  of  ocean  dumping  of  ice 
piers  from  the  NSF  facility  at  McMurdo 
Station  was  requested  by  EPA  and 
received  fit)m  both  the  Fish  and 
Wildlife  Service  (F&WS)  of  the 
Department  of  the  Interior  and  the 
National  Marine  Fisheries  Service 
(NMFS)  of  the  Department  of 
Commerce.  No  endangered,  threatened, 
or  candidate  species  are  reported  to 
occuir  in  the  affected  area. 

Before  issuing  the  notice  proposing 
issuance  of  a  general  permit  to  NSF  for 
the  ocean  dumping  of  ice  piers,  EPA 
discussed  this  matter  with  both  the 
F&WS  and  the  NMFS  pursuant  to 


section  7  of  the  ESA,  and  the  agencies 
have  agreed  that  the  ocean  dumping  of 
ice  piers  by  the  NSF  or  its  agents  from 
McMurdo  Station  in  Antarctica  will 
have  no  effect  on  endangered  or 
threatened  species.  EPA  stated  that  it 
would  consider  any  comments  offered 
by  either  the  F&WS  or  the  NMFS  on  this 
issue  before  promulgating  a  final  general 
permit  for  the  ocean  dumping  of  ice 
piers.  No  further  comments  were 
received  from  either  agency  on  this 
matter. 

Dated:  February  11.  2003. 

Suzanne  E.  Schwartz, 

Director,  Oceans  and  Coastal  Protection 
Division. 

The  general  permit  Is  as  follows: 

Disposal  of  Ice  Piers  from  McMurdo 
Station,  Antarctica 

The  United  States  National  Science 
Foundation  and  its  agents  are  hereby 
granted  a  general  permit  under  sections 
102(a)  and  104(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  33  U.S.C.  1412(a)  and  1414(c),  to 
transport  ice  piers  from  the  McMurdo 
Sound,  Antarctica,  research  station  for 
the  purpose  of  ocean  dumping,  subject 
to  the  following  conditions: 

(a)  The  NSF  shall  have  a  spill 
prevention,  control,  and 
countermeasures  (SPCC)  plan  in  place, 
consistent  with  the  requirements  of  40 
CFR  112.3,  for  the  McMurdo  Station  ice 
pier.  The  SPCC  plan  shall  address 
procedures  for  loading  and  unloading 
the  following  materials,  and  shall 
include  methods  to  minimize  the 
accidental  release  or  discharge  of  any  of 
the  following  materials  to  the  ice  pier: 

(1)  Petroleum  products  unloaded  from 
supply  tankers  to  the  storage  tanks  at 
McMurdo  Station: 

(2)  Drummed  chemicals,  petroleum 
products,  and  materiel  unloaded  from 
cargo  freighters  to  supply  depots  at 
McMurdo  Station;  and 

(3)  Materials  loaded  to  freighters 
destined  to  be  returned  to  bases  outside 
Antarctica. 

(b)  If  a  spill  or  discharge  occurs  on  an 
ice  pier,  clean-up  procedures  must  be 
completed  by  NSF  or  its  contractors  to 

a  level  below  any  visible  evidence  of  the 
spill  or  discharge.  All  spills  or 
discharges  on  an  ice  pier  must  be 
cleaned  up  within  two  hours  of  the  spill 
or  discharge,  unless  circxunstances  > 
prevent  cleanup  within  this  time  frame. 
In  that  event,  the  spill  or  discharge  will 
be  cleaned  up  as  soon  as  possible 
thereafter. 

(c)  As  part  of  normal  monitoring 
requirements,  a  record  of  the  following 
information  shall  be  kept  by  NSF: 


(1)  The  date  and  time  of  all  spills  or 
discharges,  the  location  of  the  spill  or 
discharge,  a  description  of  the  material 
that  was  spilled  or  discharged,  the 
approximate  volume  of  the  spill  or 
discharge,  clean-up  procedures 
employed,  and  the  results: 

(2)  The  number  of  wooden  poles 
remaining  in  the  pier  at  the  time  of  its 
release  from  McMurdo  Station,  and 
their  approximate  length: 

(3)  The  approximate  length  of  the 
steel  cables  remaining  in  the  pier  at  the 
time  of  its  release  from  McMurdo 
Station: 

(4)  Any  other  substances  remaining 
on  the  pier  at  the  time  of  its  release  from 
McMurdo  Station:  and 

(5)  The  date  of  detachment  of  the  pier 
fitjm  McMurdo  Station,  and  the 
geographic  coordinates  (latitude  and 
longitude)  of  the  point  of  final  release  of 
the  pier  in  McMurdo  Sound  or  the 
Antarctic  Sea. 

(d)  The  non-embedded  ends  of  all 
wooden  utility  poles  and  bollards  will 
be  cut  off  bom  the  ice  pier  prior  to 
disposal,  and  shall  not  be  disposed  of  in 
the  ocean. 

(e)  Prior  to  the  ocean  dumping  of  any 
ice  piers,  the  following  actions  shall  be 
taken  by  NSF: 

(1)  Other  than  the  matter  physically 
embedded  in  the  ice  pier  (i.e..  the  ends 
of  light  poles  or  bollards  frozen  in  the 
pier,  and  the  strengthening  cables),  all 
other  objects  (including  the  non- 
embedded  portions  of  bollards  used  for 
maintaining  a  connection  between  the 
pier  and  the  mainland,  the  non- 
embedded  portions  of  poles  used  for 
lighting,  power,  or  telephone 
connections,  and  any  removable 
equipment,  debris,  or  objects  of 
anthropogenic  origin),  shall  be  removed 
from  the  pier  prior  to  dumping. 

(2)  The  gravel  non-slip  surface  of  the 
pier  shaJl  be  removed  to  the  maximum 
extent  possible,  and  stored  on  the 
mainland  for  subsequent  use. 

(3)  A  methodology  to  track  any  ice 
piers  released  from  McMurdo  Station 
shall  be  established  and  utilized  for  a 
period  of  one  year  from  the  date  of 
release  of  the  ice  pier.  The  results  of 
these  tracking  efforts  are  to  be  included 
in  the  annual  reports  that  the  NSF  is 
required  to  submit  to  EPA. 

(f)  The  NSF  shall  submit  a  report  by 
Jime  30  of  every  year  to  the  Director  of 
the  Oceans  and  Coastal  Protection 
Division,  in  EPA's  Office  of  Water,  on 
(1)  Any  spills,  discharges,  or  clean-up 
procedures  on  the  ice  pier  at  McMurdo 
Station,  (2)  any  ocean  dumping  of  ice 
piers  from  McMurdo  Station,  and  (3) 
any  tracking  efforts  of  ice  piers  released 
from  McMurdo  Station  under  this 
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general  permit  for  the  year  preceding 
the  date  of  the  annual  report. 

(g)  For  the  purpose  of  this  permit,  the 
term  "ice  pier(s)"  means  those  man- 
made  ice  structures  containing 
embedded  steel  cable,  and  any 
remaining  gravel  frozen  into  the  surface 
of  the  pier,  that  are  constructed  at 
McMurdo  Station,  Antarctica,  for  the 
purpose  of  off-loading  the  annual 
provision  of  materiel  and  supplies  for 
the  base  at  McMurdo  Station  and  other 
U.S.  Antarctic  bases,  and  for  loading  the 
previous  year's  accumulation  of  wastes, 
which  are  returned  to  the  United  States. 

(h)  This  permit  shall  be  valid  until 
February  18,  2010. 
[FR  Doc.  03-3840  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0015;  FRL-7288-5] 

Tribal  Pesticide  and  Special  Projects; 
Request  for  Proposals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Office  of  Pesticide 
Programs  (OPP),  in  coordination  with 
the  EPA  regions,  is  soliciting  pesticide 
and  special  project  proposals  from 
eligible  Tribes  and  intertribal  consortia 
for  fiscal  year  (FY)  2003  funding.  Under 
this  program,  cooperative  agreement 
awards  will  provide  financial  assistance 
to  eligible  Tribal  Goveitunents  or 
intertribal  consortia  to  carry  out  projects 
that  assess  or  reduce  risks  to  human 
health  and  the  environment  from 
pesticide  exposure.  The  total  amoimt  of 
funding  available  for  award  in  FY  2003 
is  $445,500. 

DATES:  Proposals,  identified  by  docket 
ID  number  OPP-2003-0015.  must  be 
submitted  on  or  before  March  15,  2003. 
If  the  project  proposal  is  submitted  by 
fax  or  electronically  by  March  15,  2003, 
the  EPA  regional  contact  must  receive 
an  original  copy  of  the  proposal  by  mail 
within  5  working  days  thereafter. 
ADDRESSES:  Proposals  may  be  submitted 
by  mail,  fax.  or  electronically.  Please 
follow  the  detailed  instructions  as 
provided  in  Unit  I.C.  of  the  ,    . 

SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rudek,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-6005;  fax  number: 
(703)  308-1850;  e-mail  addressk 
rudek.karen@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

Potentially  affected  entities  include 
federally  recognized  Tribal  governments 
or  qualified  intertribal  consortia.  For 
this  solicitation,  an  intertribal 
consortium  is  defined  as  a  partnership 
between  two  or  more  federally 
recognized  Tribes  that  is  authorized  by 
the  governing  bodies  of  those  Tribes  to 
apply  for  and  receive  assistance  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  Only  one  project 
proposal  may  be  submitted  by  each 
Tribal  Government  or  intertribal 
consortium. 

To  determine  whether  your  Tribe  or 
your  Tribal  consortium  may  be  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  35.501  and  35.502.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related  * 
Information? 

1.  Docket.  EPA  has  established  an   • 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0015.  The  official  public  . 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  "viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  ^.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 


those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit  a 
Project  Proposal? 

You  may  submit  a  project  proposal 
through  the  mail,  by  fax,  or 
electronically  to  the  EPA  Tribal 
pesticide  staff  in  your  region,  as  listed 
below.  Contact  the  appropriate  regional 
staff  person  if  you  need  assistance  or 
have  questions  regarding  the  creation  or 
submission  of  a  project  proposal.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2003-0015  in  the  subject 
line  on  the  first  page  of  your  proposal. 

EPA  Region  I  (Connecticut,  Maine, 
New  Hampshire,  Rhode  Island, 
Vermont)  Rob  Koethe,  EPA  Region  I. 
One  Congress  St.,  Suite  1100.  (CPT), 
Boston,  MA  02114-2023.  telephone: 
(617)  918-1535.  fax:  (617)  918-1505.  e- 
mail:  koethe.robert@epa.gov. 

EPA  Region  II  (New  Jersey.  New  York. 
Puerto  Rico.  Virgin  Islands)  Tara 
Masters.  EPA  Region  II,  U.S.  EPA 
Facihties,  Raritan  Depot  (MS50),  2890 
Woodbridge  Ave.,  Edison.  NJ  08837- 
3679.  telephone:  (732)  906-6183,  fax: 
(732)  321-6771.  e-mail: 
masters.tara@epa.gov. 

EPA  Region  III  (Delaware,  Maryland. 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia)  Fatima  El 
Abdaoui.  EPA  Region  III.  Chestnut 
Building  (3AT11).  Philadelphia.  PA 
19107.  telephone:  (215)  814-2129.  fax: 
(215)  814-3114.  e-mail:  el- 
abdaoui.fatima@epa.gov. 

EPA  Region  IV  (Alabama.  Florida, 
Georgia.  Kentucky,  Mississippi.  North 
Carolina,  South  Carolina.  Tennessee) 
Christopher  Plvmale.  EPA  Region  IV,  61 
Forsyth  St.,  SW..  Atlanta,  GA  30303, 
telephone:  (404)  562-9004,  fax:  (404) 
562-8972,  e-mail: 
plymale.christopher@epa.gov. 

EPA  Region  V  (Illinois.  Indiana, 
Michigan.  Minnesota.  Wisconsin) 
Meonii  Crenshaw.  EPA  Region  V,  77 
West  Jackson  Boulevard  (DRT8I). 
Chicago,  IL  60604-3507,  telephone: 
(312)  353-4716,  fax:  (312)  353-4788,  e- 
mail:  crenshaw.meonii@epa.gov. 

EPA  Region  VI  (Arkansas.  Louisiana. 
New  Mexico,  Oklahoma,  Texas)  Jerry 
Collins.  EPA  Region  VI.  1445  Ross 
Avenue.  Dallas.  TX  75202-2733. 
telephone:  (214)  665-7562.  fax:  (214) 
665-7263,  e-mail:  collins.jerry@epa.gov. 
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EPA  Region  VII  (Iowa.  Kansas. 
Missouri.  Nebraska)  John  Tice.  EPA 
Region  VII.  100  Centennial  Mall  N.. 
Room  289.  Lincoln.  NE  68508. 
4»    telephone:  (402)  437-5080.  fax:  (402) 
323-9079,  e-mail:  tice. iohn@epa.gov. 

EPA  Region  VIII  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming)  Donna  Jackson,  EPA  Region 
VIII.  999  18th  St.,  (8P-P3T).  Denver.  CO 
80202-2466,  telephone:  (303)  312-6281. 
fax:  (303)  312-6116.  e-mail: 
Jackson .  donna@epa  .gov. 

EPA  Region  IX  (Arizona,  California. 
Hawaii,  Nevada.  American  Samoa, 
Guam)  Marcy  Katzin.  EPA  Region  IX,  75 
Hawthorne  St.,  {CMD-4-3),  San 
Francisco,  CA  94105.  telephone:  (415) 
947-4215,  fax:  (415)  947-3583. 
katzin. marcy®epa.gov. 

EPA  Region  X  (Alaska,  Idaho,  Oregon, 
Washington)  Theresa  Pimentel,  EPA 
Region  X.  1200  Sixth  Avenue,  (ECO- 
084),  Seattle,  WA  98101.  telephone: 
(206)  553-0257,  fax:  (206)  553-1775.  e- 
mail:  pimentel.theresa@epa.gov. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Office  of  Pesticide  Programs,  in 
coordination  with  the  EPA  regions,  is 
soliciting  Tribal  pesticide  projects  for 
FY  2003  funding.  The  total  amount  of 
funding  available  in  FY  2003  to  be 
awarded  to  Tribal  Governments  and/or 
intertribal  consortia  for  pesticide 
projects  is  $445,500. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  23(a)  of  the  Federal 
Ipsecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  authorizes  EPA  to  enter 
into  cooperative  agreements  with  States 
and  Indian  Tribes  to  implement 
pesticide  enforcement  programs. 
Pursuant  to  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  for  FY 
1999.  pesticide  program  implementation 
grants  under  section  23(a)(1)  of  FIFRA 
are  available  for  "pesticide  program 
development  and  implementation, 
including  enforcement  and  compliance 
activities." 

The  award  and  administration  of 
these  grants  will  be  governed  by  the 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  set  forth 
at  40  CFR  part  31.  Grants  awarded 
pursuant  to  this  solicitation  are  program 
greuits  subject  to  the  regulations  for 
"Environmental  Program  Grants  for 
Tribes"  set  forth  at  40  CFR  part  35. 
subpart  B. 


III.  What  Should  I  Consider  as  I 
Prepare  My  Project  Proposal  for  EPA? 

1 .  Scope  and  purpose  of  the  OPP 
Tribal  Pesticide  and  Special  Projects 
Cooperative  Agreements.  The  purpose 
of  these  cooperative  agreements  is  to 
provide  financial  assistance  to  eligible 
Tribal  Governments  or  intertribal 
consortia  to  carry  out  projects  related  to 
human  health  and  the  environment  that 
assess  or  reduce  risk  from  pesticide 
exposure.  Funds  can  be  used  for  new 
activities  or  to  further  an  existing 
eligible  project  or  program. 

2.  Eligible  applicants  and  activities — 
i.  Who  may  submit  a  project  proposal 
and  may  an  applicant  submit  more  than 
one!  Any  federally  recognized  Tribal 
Government  or  intertribal  consortium 
(as  defined  in  Unit  I.A.)  that  is  eligible 
to  receive  federal  funds  may  submit  a 
project  proposal.  Only  one  project 
proposal  may  be  submitted  by  each 
Tribal  Government  or  intertribal 
consortium. 

ii.  What  types  of  projects  are  eligible 
for  funding?  The  Agency  will  consider 
projects  related  to  human  health  and  the 
environment  that  assess  or  reduce  risk 
from  pesticide  exposure.  Projects  may 
be  targeted  to  any  pesticide  concern  or 
need  facing  a  Tribe  or  intertribal 
consortium,  including: 

•  Water  quality. 

•  Traditional  Tribal  lifeways/ 
subsistence.  Effects  of  pesticides  on 
cultural  activities. 

•  Assessment  of  the  need  for  and/ 
or  development  of  a  pesticide 
management  policy  or  plan. 

•  Consideration  of  integrated  pest 
management,  reduced  pesticide  use,  or 
alternatives  to  pesticides. 

•  Sampling. 

•  Education  about  the  use  of 
pesticides  in  Tribal  museum 
curatorship. 

•  Noxious  weed  educational 
materials  and/or  control  alternatives. 

•  Public  outreach/education 
materials  relating  to  pest  management 
and/or  the  safe  use,  storage  and  disposal 
of  pesticides. 

Water  quality  work  products  may  be 
focused  on  monitoring  of  surface  water 
or  ground  water  (e.g.,  assessing  dietary 
exposure  to  pesticides  via  drinking 
water,  determining  those  water  bodies 
that  may  be  impaired  due  to  pesticides, 
predicting  potential  exposure  to 
endangered  and  threatened  aquatic 
species,  or  establishing  a  baseline  of 
contamination  from  which  to  measure 
progress  in  the  future).'  Water  quality 
projects  may  also  include  information 
gathering  and  development  such  as  a 
vulnerability  assessment,  determining 
the  pesticides  (from  either  on  or  off 


reservation  sources)  that  are  most  likely 
to  impact  water  quality,  and/or 
providing  information  to  pesticide  users 
on  ways  they  can  assist  in  ensuring 
quality  water  sources.  Finally,  water 
quality  work  may  also  focus  on  the 
development  or  implementation  of  , 

programs  aimed  at  preventing 
contamination  of  water  sources, 
mitigating  contaminated  water  sources 
or  implementation  of  best  management 
practices. 

Other  projects  not  related  to  the  water 
quality  activities  described  above  may 
include  the  establishment  of  a  Tribal  - 
environmental,  pesticide,  or  water 
quality  code,  a  system  for  the  proper 
disposal  of  pesticides,  and/or 
educational  outreach  to  the  conununity. 
Sampling  projects  may  include  soil 
sampling,  residue  sampling  on 
culturally  significant/medicinal  plants, 
or  sampling  to  determine  the  effects  of 
pesticides  on  cultural  activities,  such  as 
subsistence  hunting  and  fishing. 

iii.  How  much  money  may  be 
requested,  and  are  matching  funds 
required?  Maximum  funding  award  will 
not  exceed  $50,000  per  project.  Indirect 
cost  rates  will  not  increase  the  $50,000 
maximum  funding  amount.  No 
matching  funds  are  required. 

IV.  Project  Proposal  Application 
Requirements 

A.  What  is  Required  as  Part  of  the 
Application  Process? 

In  order  to  be  considered  for  funding, 
applicants  must  submit  the  following  to 
the  regional  Tribal  pesticide  staff 
contact  indicated  in  Unit  l.C.  of  this 
solicitation: 

1.  Project  proposal  (maximum  8 
pages'  of  narrative),  including: 

i.  Name  of  project. 

ii.  Tribal  project  contact  (including 
qualifications). 

iii.  Project  description,  including: 

•  Purpose  and  goal(s)  of  the  project. 

•  New  or  continuing  project.  (If  this 
proposed  project  is  a  discrete  part  of  a 
continuing  effort,  please  provide 
beginning  and  expected  ending  dates  for 
the  larger  effort,  amount  of  project 
funding  previously  awarded,  and 
project  activity  percent  achieved  to 
date.) 

•  Environmental  or  health  issues 
addressed. 

•  Approach  and  methods  (how  the 
project  will  be  carried  out). 

•  Deliverables. 

•  Expected/desired  outcome. 

•  Indicators/measures  of  success. 


'  Additional  information  may  be  included  in  an 
appendix  to  the  main  project  proposal,  when  it 
adds  signiftrant  supporting  detail  to  the  main 
proposal. 
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•  Resources  and  time  frame 
required  for  this  project,  including 
begiiuiing  and  ending  dates. 

iv.  Need  for  assistance.  Provide  the 
following  information  to  the  extent  it  is 
relevant  to  demonstrating  the  need  for 
the  specific  project  that  is  proposed: 

•  A  list  of  other  sources  of  funding 
you  have  sought  for  the  project. 

•  A  description  of  similar,  identical, 
or  otherwise  relevant  work  that  you 
have  undertaken,  including  sources  of 
funding  for  that  work. 

•  A  description  of  Tribal  or  other 
studies,  surveys  and  other  sources  of 
information  that  document  the 
environmental  issues  that  will  be 
addressed  by  the  project. 

V.  Responsible  parties  and  location. 

•  Identify  persons  in  charge  of  the 
project  and  their  qualifications. 

•  Identify  major  participants  in  the 
project  (e.g..  universities.  Federal.  State 
or  local  agencies)  and  their 
qualifications.  ~ 

•  Identify  location(s)  where  the 
project  will  be  conducted. 

vi.  External  stakeholders. 

•  Identify  those  who  will  be  affected 
by  the  project  and  how  they  will  be 
affected. 

•  Identify  those  who  will  participate 
in  the  project  and  their  roles. 

vii.  Resources. 

•  Identify  any  personnel  and/or 
contractors  to  be  involved  in  the  project, 
including  their  roles  and  qualifications. 
Description  should  include  any  relevant 
training  or  experience.  For  example,  if 
the  project  includes  sampling  and 
writing  of  a  Sampling  and  Analysis 
Plan,  describe  any  experience  the 
person(s)  has  in  writing  a  Sampling  and 
Analysis  Plan,  in  conducting  soil  or 
water  sampling,  etc. 

•  Identify  existing  resources/ 
information  that  will  be  used  in 
conducting  the  project. 

•  Identify  any  additional  resources 
(including  but  not  limited  to  training) 
that  will  be  required  for  the  project. 

•  Describe  any  EPA  training  or 
assistance  that  will  be  required  for 
Tribal  persormel  who  will  be  working 
on  the  project.  Such  training  may 
include  the  development  of  outreach 
material  or  a  sampling  analysis  plan, 
etc.        ' 

viii.  Infi^structure  and  coordination. 

•  Identify  coordination  efforts 
required  to  successfully  conduct  the 
project,  within  or  outside  the  Tribe. 

•  Identify  ways  in  which  this 
project  will  improve  or  build  Tribal 
capacity. 

•  Identify  any  assistance  you  may 
require  in  coordinating  with  other 
Federal,  State  or  local  agencies. 


2.  Draft  work  plan  (1-2  pages).  The 
submitted  draft  work  plan  should 
outline: 

i.  Deliverables. 

ii.  The  separate  phases  of  the  project. 

iii.  The  tasks  associated  with  each 
phase  of  the  project. 
.  iv  The  time  frames  for  completion  of 
each  phase  or  task. 

V.  The  name,  title  of  the  person(s) 
who  will  conduct  each  phase  or  task. 

vi.  The  dates  when  progress  reports 
will  be  provided  to  EPA,  clearly 
showing  deliverables,  accomplishments, 
delays  and/or  obstacles.  Project  costs 
cannot  be  incurred  until  a  final  work 
plan  has  been  approved  by  the 
appropriate  EPA  regional  office. 

3.  Estimated  budget.  The  estimated 
budget  should  outline  costs  for 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  contractual, 
indirect  cost  rate,  and  any  other  costs 
associated  with  the  proposed  project. 

4.  Letter  or  resolution  from  the  Tribal 
leadership  showing  support  for  and 
commitment  to  the  project.  (If  it  is  not 
possible  to  obtain  a  letter/resolution 
from  your  Tribal  leader  to  submit  with 
your  project  proposal,  an  interim  letter 
of  explanation  must  be  included  with 
the  proposal.  An  original  letter/ 
resolution  from  your  Tribal  leadership 
will  be  required  prior  to  project  award.) 

5.  Letter  of  confirmation  of 
availability  for  any  other  funds  needed 
to  complete  the  project.  If  your  proposal 
requires  the  use  of  additional  funds  for 
leveraging,  please  include  a  letter  from 
the  funding  soiuce  confirming  that  these 
monies  are  available  for  the  project.  If 
the  budget  includes  a  Tribal  in-kind 
contribution,  a  letter  of  confirmation  is 
not  needed. 

6.  Confidential  business  information. 
Applicants  must  clearly  mark 
information  considered  confidential 
business  information.  EPA  will  make  a 
final  confidentiality  determination  for 
information  the  applicant  claims  as 
confidential  business  information,  in 
accordance  with  Agency  regulations  at 
40  CFR  part  2,  subpart  B. 

B.  When  and  Where  Must  Project 
Proposals  be  Submitted? 

The  applicant  may  submit  a  project 
proposal  to  the  appropriate  EPA  . 
regional  contact  by  mail,  fax,  or 
electronically.  The  proposal  must  be 
received  by  the  EPA  regional  contact 
listed  in  Unit  l.C.  no  later  than  close  of 
business  March  15,  2003.  If  the  project 
proposal  is  submitted  by  fax  or 
electronically  by  March  15.  2003,  the 
EPA  regional  contact  must  receive  an 
original  copy  of  the  proposal  by  mail 
within  5  working  days  thereafter. 


Incomplete  or  late  proposals  will  be 
disqualified  for  funding  consideration. 

V.  Process  for  Awarding  Cooperative 
Agreements 

A.  How  Will  Project  Proposals  be 
Reviewed  and  Selected? 

Tribal  project  proposals  will  be 
reviewed  and  approved  for  validity  and 
completeness  by  each  respective  region     ^ 
and  then  forwarded,  along  with  regional  - 
comments,  to  an  EPA  Headquarters, 
Office  of  Pesticide  Programs  review 
panel.  The  team  will  consult  with 
regional  staff  regarding  their  comments 
as  necessary.  If  there  is  money  left  over 
after  the  selection  process  is  completed, 
the  review  team  will  discuss  and 
determine  the  allocation  of  the  money. 
Selections  will  be  made  by  close  of 
business  April  30,  2003.  EPA  reserves 
the  right  to  reject  all  applications  or 
initial/final  proposals  and  make  no  - 
awards.  All  costs  charged  to  these 
awards  must  be  allowable  under  OMB 
circular  A-87. 

B.  How  will  Applicants  be  Notified? 

Regions  will  notify  their  respective 
applicants  of  the  selections.  Those 
applicants  not  awarded  funds  may 
request  an  explanation  for  the  lack  of 
award  frt>m  EPA  regional  staff. 

VI.  Criteria  for  Awarding  Project 
Cooperative  Agreements 

Criteria  on  which  the  project 
proposals  Mall  be  ranked  are  listed 
below.  Applicants  must  submit 
information  specified  in  this  solicitation 
to  address  the  award  criteria.  Applicants 
must  also  provide  information  specified 
in  this  solicitation  that  will  assist  both 
a  Tribe  and  EPA  in  assessing  the  Tribe's 
capacity  to  do  the  project  work  outlined 
in  the  project  proposal.  The  work  plan 
and  budget  should  reflect  the  training 
and  the  work  that  can  realistically  be 
completed  during  the  period  of 
performance  of  the  cooperative 
agreement. 

General  Background  Information 
Request 

To  provide  reviewers  with  context  for 
your  proposed  project,  and  to  assist 
them  in  gaining  the  clearest  possible 
sense  of  the  impact  of  this  project  on 
your  Tribe  and  the  environment,  please 
briefly  provide  some  information  about 
your  reservation: 

1.  Specify  the  size,  geography,  and 
general  climate  of  the  reservation. 

Z  How  many  residents  are  Tribal 
members  and  how  many  are  not  Tribal 
members? 

3.  How  much  of  the  reservation  is 
under  cultivation? 

4.  Does  the  reservation  include 
wedands  or  other  preserves? 
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5.  If  there  is  relevance  to  your  project, 
briefly  describe  the  Tribal  and  non- 
Tribal  populations  of  surrounding 
counties/States,  and  surrounding  land 

use. 

6.  How  many  people  (Tribal/non- 
Tribal)  are  employed  by  the  Tribal 
Government  {e.g.,  in  government 
services,  including  health  care,  police 
and  fire  protection). 

7.  How  many  are  employed  on  the 
reservation  in  other  areas  that  use 
pesticides  or  may  be  impacted  by  their 
use  (e.g.,  agriculture,  animal  husbandry, 
fisheries/fishing,  forestry,  construction, 
casinos/resorts/golf  course 

maintenanc€0? 

8.  If  you  are  concerned  about 
pesticide  pollution  that  may  originate 
within  reservation  boundaries,  what  are 
the  potential  sources  and  what 
chemicals  might  ba-involved? 

9.  If  you  are  concerned  with  pollution 
migration  from  off-reservation  sources, 
what  are  those  potential  sources,  and 
what  chemicals  are  of  specific  concern? 

10.  Is  the  Tribe  concerned  about  water 
quality  issues?  If  so,  please  describe  the 
nature  of  these  concerns. 

11.  Does  the  Tribe  currently  have  any 
pesticide  policy  in  place? 

Selection  criteria 

Total  possible  points:  100 

Technical  Qualifications,  Overall 

Management  Plan.  Past  Performance  (30 

Points) 

Does  the  person(s)  designated  to  lead 
the  project  have  the  technical  expertise 
he  or  she  will  need  to  successfully 
complete  it?  Does  the  project  leader 
have  experience  in  grant  and  project 
management?  Proposals  should  provide 
complete  information  on  the  education, 
skills,  training  and  relevant  experience 
of  the  project  leader.  As  appropriate, 
please  cite  technical  qualifications  and 
specific  examples  of  prior,  relevant 
experience.  If  this  project  will  develop 
new  Tribal  capacity,  describe  how  the 
project  leader  and/or  staff  will  gain 
necessary  training  and  expertise. 

To  whom  does  the  project  leader 
report?  What  systems  of  accountability 
and  management  oversight  are  in  place 
to  ensure  this  project  stays  on  track? 

Has  the  Tribe  or  Tribal  consortium 
received  past  funding  bom  EPA's  Office 
of  Pesticide  Programs,  other  EPA 
programs,  or  other  sources?  If  so,  please 
identify  the  funding  source  and 
activities/deliverables  it  supported. 

If  previously  performed  work  directly 
impacts  this  project,  briefly  describe  the 
connection.  If  a  directly  relevant  project 
is  currently  ongoing,  what  progress  has 
been  made? 

If  this  new  project  builds  upon  earlier 
efforts,  how  will  you  use  the  knowledge 
data,  and  experience  of  grant  outputs 


from  previous  projects  to  shape  this  new 
proposed  activity? 
Justification  for  Need  of  the  Project. 
Soundness  of  Technical  Approach  (35 

Points) 

Why  is  this  project  important  to  the 
Tribe  or  the  Tribal  consortium?  What 
environmental  issues(s)  will  it  address 
and  how  serious  and/or  pervasive  are 
these  issues?  What  is  the  expected 
outcome  of  the  project?  What  benefits 
will  this  project  provide  to  the  Tribe, 
human  healdi,  and  the  environment? 

Has  the  Tribe  identified  a  need  to 
coordinate  or  consult  with  other  parties 
(Tribal  and/Or  non-Tribal)  to  ensure  the 
success  of  this  project?  If  so,  who  are 
they?  How  does  the  Tribe  plan  to 
involve  these  parties?  How  will  they  be 
affected  by  the  outcome  of  the  project? 

What  are  the  key  outputs  of  mis 
project?  How  do  you  propose  to 
quantify  and  measure  progress?  Have 
interim  milestones  for  this  project  been 
established?  If  so,  what  are  they?  How 
will  you  evaluate  the  success  of  the 
project  in  terms  of  measurable 
environmental  results?  Please  describe 
the  steps  you  will  take  to  ensure 
successful  completion  of  the  project  and 
provide  a  time  line  and  description  of 
interim  and  final  results  and 
deliverables. 

Does  your  budget  request  accvu^tely 
reflect  the  work  you  propose?  Please 
provide  a  clear  correlation  between 
expenses  and  project  objectives.  Will 
EPA  funding  for  this  project  be 
supplemented  with  funding  from  other 
source(s)?  If  so,  please  identify  them. 
Benefits.  Sustainability,  Tmnsferable 
Results  (35  Pdints) 

What  ecological  or  human  health 
benefits  does  this  project  provide?  What 
quality  of  life  issues  does  the  project 
address? 

Does  the  project  have  limited  or  broad 
application  to  address  risks  related  to 
pesticides? 

Will  the  results  from  this  project 
continue  to  provide  benefits  to  the  Tribe 
or  other  Tribes  after  the  period  of 
performance  has  expired  and  this 
funding  is  no  longer  available?  How  are 
the  benefits  of  this  effort  expected  to  be 
sustained  over  time? 

Does  the  applicant  understand/ 
acknowledge  the  need  for  coordination 
between  Tribal  agencies  and  outside 
communities,  and/or  Federal,  State  or 
local  agencies?  Will  the  project  help 
build  Tribal  infrastructiue  or  capacity? 
How? 

Can  the  project  results  be 
incorporated  into  existing  and/or  future 
pesticide-related  Tribal  environmental 
activities?  Are  any  of  the  deliverables, 
experiences,  products,  or  outcomes 
resulting  from  the  project  transferable  to 


other  communities?  Might  this  project 
readily  be  implemented  by  another 
Tribe?  ' 

VII.  Post  Selection  Activity 

Selected  applicants  must  formally 
apply  for  funds  through  the  appropriate 
EPA  regional  office.  In  addition, 
selected  applicants  must  negotiate  a 
final  work  plan,  including  reporting 
requirements,  with  the  designated  EPA 
regional  project  officer.  For  more 
general  information  on  post  award 
requirements  and  the  evaluation  of 
grantee  performance,  see  40  CFR  part 
31. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects 

Environmental  protection,  Pesticides, 
Tribes. 

Dated:  January  30.  2003. 
Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  03-3582  Filed  2-13-03;  8:45  ami 
BHXmG  CODE  6S60-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0341;  FRL-728»-5] 

Boscalid;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  In  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
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regulations  for  residues  of  boscalid  in  or 
on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0341,  must  be 
received  on  or  before  March  17,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Keigwin,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7618;  e-mail  address: 
keigwin.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me?' 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiiral 
producer,  food  manufacturer,  or 
pesticide  manufactxirer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0341.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 


is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wv4rw.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  inUnit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  Viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  officied  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made , 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
vievtdng  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  chemge,  unless  the  comment 
contains  copyrighted  material,  CBL  or 


other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,- will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiir  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
foHow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  tt  hnical  difficulties  or  needs 
further  imonnation  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
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EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0341.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0341.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  tiie  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0341. 

3.  By  hand  delivery  or  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0341. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 


CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu-  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
\te  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 


this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

ListofSubiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  3,  2003. 
Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  a  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP  1F6313 

EPA  has  received  a  pesticide  petition 
(1F6313)  ft'om  BASF  Corporation,  P.O. 
Box  13528,  Research  Triangle  Park,  NC 
27709  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
CosmeUc  Act  (FFDCA).  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
boscalid,  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro(l,l'-biphenyl)-2- 
yl))]  in  or  on  the  following  primary  raw 
agricultural  commodities  and  processed 
commodities:  Root  vegetables  (crop 
group  1-B)  1.0  parts  per  million  (ppm). 
tuberous  and  conn  vegetables  (crop 
group  1-C)  0.05  ppm,  bulb  vegetables 
(crop  group  3)  3.0  ppm,  leafy  vegetables 
(crop  group  4)  11.0  ppm,  head  and  stem 
brassica  (sub  crop  group  5-A)  3.0  ppm, 
legxune  vegetables  (crop  group  6)  2.2 
ppm,  fruiting  vegetables  (crop  group  8) 
1.0  ppm.  cucurbit  vegetables  (crop 
group  9)  1.5  ppm.  stonefruit  (crop  group 
12)  1.7  ppm.  berries  (crop  group  13)  3.5 
ppm.  tree  nuts  (crop  group  14)  0.25 
ppm.  almond  hulls  3.0  ppm,  pistachios 
0.65  ppm.  mint  30.0  ppm,  grapes  3.5 
ppm,  raisins  8.5  ppm.  strawberries  1.2 
ppm,  peanut  0.05  ppm,  peanut  meal 
0.15  ppm,  peanut  oil  0.15  ppm,  canola 
3.5  ppm,  sunflower  seed  3.5  ppm. 

BASF  Corporation  also  proposes  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  residues  of  3- 
pyridinecarboxamide.  2-chloro-N-{4'- 
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chloro(l,l'-biphenyl)-2-yl)  in  or  on  the 
following  raw  agricultural  and 
processed  conunodities  of  rotational 
crops:  Beet  root  1.0  ppm,  root  vegetables 
(crop  group  1-B)  1.0  ppm,  leaves  of  root 
and  tuber  vegetables  (crop  group  2)  1.0 
ppm,  head  and  stem  brassica  (sub  crop 
group  5-A)  3.0  ppm,  leafy  brassica 
greens  (sub  crop  group  5-B)  18.0  ppm, 
legume  vegetables  -  peas  (crop  group  6) 
2.2  ppm,  foliage  of  legume  vegetables 
(crop  group  7):  forage  1.5  ppm,  hay  2.0 
ppm,  vines  0.05  ppm,  cucurbit 
vegetables  (crop  group  9)  1.5  ppm, 
cereal  grains  (crop  group  15)  0.20  ppm, 
forage  fodder  and  straw  of  cereal  grains 
(crop  group  16)  forage  2.0  ppm,  straw 
3.0  ppm,  fodder  1.5  ppm,  grass  forage 
fodder  and  hay  (crop  group  17)  forage 
2.0  ppm,  hay  8.0  ppm,  straw  0.3  ppm, 
seed  0.2  ppm,  non-grass  animal  feeds 
(crop  group  18)  forage  1.0  ppm,  hay  2.0 
ppm,  seed  0.2  ppm,  mint  30.0  ppm, 
cotton  seed  0.05  ppm,  cotton  gin  by- 
products 0.3  ppm,  soybean  seed  0.1 
ppm,  soybean  hulls  0.2  ppm,  flax  seed 
3.5  ppm,  sunflower  seed  3.5  ppm,  and 
rice  hulls  0.5  ppm. 

BASF  Corporation  is  also  proposing  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  the  combined  residues  of 
3-pyridinecarboxamide,  2-chloro-Ar-(4'- 
chloro  (l,l'-biphenyl)-2-yl  and  its 
metabolite  2-chloro-N-(4'chloro-5- 
hydroxy-biphenyl-2-yl)nicotinamide 
expressed  in  parent  equivalents  in  the 
following  animal  commodities:  Cow 
milk  0.10  ppm,  cow  muscle  0.10  ppm, 
cow  fat  0.30  ppm,  cow  meat  by-products 
0.35  ppm,  eggs  0.02  ppm,  poultry 
muscle  0.05  ppm.  poultry  fat  0.05  ppm. 
and  poultry  meat  by-products  0.05  ppm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Nature  of  the 
residue  studies  (OPPTS  860.1300)  were 
conducted  in  grapes,  lettuce,  and  beans 
as  representative  crops  in  order  to 
characterize  the  fate  of  boscalid,  also 
known  as  BAS  510  F.  in  all  crop 
matrices.  In  all  three  crops,  the  BAS  510 
F  Residues  of  Concern  (ROC)  were 
characterized  as  parent  (BAS  510  F).  A 
confined  rotational  crop  study  also 
determined  that  parent  was  the  residue 
of  concern  in  the  representative  crops  of 
radish,  lettuce,  and  wheat. 

2.  Analytical  method.  In  plants  the 
parent  residue  is  extracted  using  an 
aqueous  organic  solvent  mixtiue 


followed  by  liquid/liquid  partitioning 
and  a  column  cleanup.  Quantitation  is 
by  gas  chromatography/mass 
spectrometry  (GC/MS).  In  livestock  the 
residues  are  extracted  with  methanol. 
The  extract  is  treated  with  enzymes  in 
order  to  release  the  conjugated 
gluciuonic  acid  metabolite.  The 
residues  are  then  isolated  by  liquid/ 
liquid  partition  followed  by  column 
cluomatography.  The  hydroxylated 
metabolite  is  acetylated  followed  by  a 
column  cleanup.  The  parent  and 
acetylated  metabolite  are  quantitated  by 
gas  chromatography/electron  captvue 
detection  (GC/ECD). 

3.  Magnitude  of  residues.  Field  trials 
were  carried  out  in  order  to  determine 
the  magnitude  of  the  residue  in  the 
follovring  crops:  Almonds,  beans  (dry 
and  succulent),  edible  peas  (dry  and 
succulent),  canola,  carrot,  cuciu'bits, 
grape,  lettuce,  leafy  vegetables  (brassica 
and  non-brassica).  onion  (dry  bulb  and 
green),  peanut,  pecan,  pepper  (bell  and 
chili),  pistachio,  potato,  berries  (crop 
group),  stonefruit  (cherries,  peaches, 
pliuns),  strawberry,  tomato,  mint,  and 
simflower.  Field  trials  were  conducted 
in  the  United  States  and  Canada  in  the 
required  regionts.  Field  trials  were 
carried  out  using  the  maximum  label 
rate,  the  maximum  number  of 
applications,  and  the  minimum 
preharvest  interval  for  each  crop  or  crop 
group.  In  addition,  processing  studies 
were  conducted  on  the  following  crops 
to  determine  concentration  fectors 
during  normal  processing  of  the  raw 
agricultural  commodity  into  the 
processed  commodities:  Canola,  grape, 
peanut,  pliun,  tomato,  sunflower,  and 
mint.  Magnitude  of  the  residue  studies 
were  also  carried  out  in  dairy  cows  and 
hens.  Tier  HI  field  rotational  crop 
studies  were  conducted  to  support 
rotational  crop  tolerances  for  beet  roots, 
beet  tops,  cotton,  foliage  of  legume 
vegetables,  soybeans,  cereals,  grass  and 
non-grass  animed  feeds.  Processing 
studies  were  conducted  on  soybeans 
and  rice  to  determine  concentiation 
foctors. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  BAS  510  F  and  its 
formulated  products  do  not  pose  aciite 
toxicity  risks.  The  acute  toxicity  studies 
place  technical  BAS  510  F  in  toxicity 
category  IV  for  acute  oral;  category  III 
for  acute  dermal  and  category  IV  for 
acute  inhalation.  BAS  510  F  is  category 
rv  for  both  eye  and  skin  irritation,  and 
it  is  not  a  dermal  sensitizer.  Two 
formulated  end  use  products  are 
proposed,  a  Water  Dispersible  Granule 
(WG)  termed  BAS  510  02  F  containing 
70%  BAS  510  F  and  a  Water  Dispersible 


Granule  (WG)  termed  BAS  516  02  F 
containing  a  2:1  mixture  of  BAS  510  F 
and  BAS  500  F.  BAS  510  02  F  has  an 
acute  oral  toxicity  category  of  in,  acute    - 
dermal  of  111*  acute  inhalation  of  IV,  eye 
irritation  of  III,  skin  irritation  of  IV,  and 
is  not  a  dermal  sensitizer.  BAS  516  02 
F  has  an  acute  oral  toxicity  category  of 
in,  acute  dermal  of  III,  acute  inhalation 
of  rv,  eye  irritation  of  HI.  skin  irritation 
of  IV,  and  is  not  a  dermal  sensitizer. 

2.  Genotoxicity.  Ames  Test  (one 
study;  point  mutation):  Negative;  In 
Vitro  CHO/HGPRT  Locus  Mammalian 
Cell  Mutation  Assay  (one  study;  point 
mutation):  Negative;  In  Vitro  V79  Cell 
Cytogenetic  Assay  (one  study; 
chromosome  damage):  Negative;  In  Vivo 
Mouse  Micronucleus  (one  study; 
chromosome  damage):  Negative;  In  Vitro 
Rat  Hepatocyte  (one  study;  DNA  damage 
and  repair):  Negative.  BAS  510  F  has   . 
been  tested  in  a  total  of  five  genetic 
toxicology  assays  consisting  of  in  vitro 
and  in  vivo  studies.  It  can  be  stated  that 
BAS  510  F  did  not  show  any  mutagenic, 
clastogenic  or  other  genotoxic  activity 
when  tested  under  the  conditions  of  the 
studies  mentioned  above.  Therefore, 
BAS  510  F  does  not  pose  a  genotoxic 
hazard  to  humans. 

3.  Reproductive  and  develdpmenial 
toxicity.  The  reproductive  and 
developmental  toxicity  of  BAS  510  F 
was  investigated  in  a  2-generation  rat 
reproduction  study  as  well  as  in  rat  and 
rabbit  teratology  studies. 

There  were  no  adverse  effects  on 
reproduction  in  the  2-generation  study 
at  any  dose  tested.  Pup  effects  were 
observed,  with  parental  toxicity,  at  the 
highest  dose  tested  only.  In  both 
parental  generations,  reduced  food 
consumption  and  reduced  body  weight 
(bvrt)  gain  were  observed  at  10,000  ppm. 
Both  absolute  and  relative  liver  weights 
were  increased  21%  in  Fl  generation 
parental  females  at  the  high  dose  of 
10,000  ppm  only.  Hepatocellular 
centrilobular  hypertrophy  (usually 
slight)  was  observed  in  many  animals  of 
both  sexes  in  both  the  FO  and  Fl         ( 
generations  at  1.000  ppm,  and  in  all 
animals  of  both  sexes  at  10,000  ppm. 
Additionally,  some  of  the  parental  male 
rats  at  10,000  ppm.  in  both  generations, 
displayed  centrilobular  liver  cell 
degeneration.  Etevelopmental  toxicity 
was  seen  at  1,000  ppm  in  the  form  of 
decreased  pup  weights  in  the  F2  males, 
and  at  10.000  ppm  in  the  form  of 
decreased 'pup  weight  for  both  males 
and  females  of  both  the  Fl  and  F2 
generations  The  parental  systemic  and 
developmental  toxicity  no  observed 
adverse  effect  levels  (NOAEL)  are  both 
100  ppm  (12  milligrams/kilogram/day 
(mg/kg/day). 
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No  teratogenic  effects  were  noted  in 
either  the  rat  or  rabbit  developmental 
studies.  In  the  rat  study,  evidence  of 
maternal  or  developmental  toxicity  was 
not  observed  at  any  dose  (highest  dose 
tested  of  1.000  mg/kg/day).  Neither  a 
matemtd  nor  developmental  lowest 
observed  adverse  effect  level  (LOAEL) 
were  found  since  the  highest  dose  tested 
was  the  NOAEL  in  both  studies.  In  the 
rabbit  teratology  study,  maternal 
toxicity  observed  at  the  mid  dose  of  300 
mg/kg  bwt  consisted  of  discolored/ 
reduced  feces  in  one  dam  and  an 
abortion  in  one  dam.  This  finding  is  not 
necessarily  indicative  of  a  definitive  test 
substance  related  adverse  effect.  The 
dam  which  displayed  the  fecal 
alterations  and  abortion  also  displayed 
decreased  body  weight  and  body  weight 
gain  -  compared  to  the  group  mean  - 
diuing  gestation.  These  decreases 
occurred  even  prior  to  compound 
administration.  Food  consumption  was 
also  dramatically  decreased  in  this  dam 
compared  to  the  other  animals  in  the 
group.  Every  day  from  gestation  day 
(GD)  1-12,  this  dam  had  food 
consumption  values,  which  were  less 
than  half  the  mean  for  the  group 
(compound  administration  began  on  GD 
7).  From  GD  13  to  26  (when  the  animal 
aborted  and  was  sacrificed)  this  dam  ate 
essentially  nothing  (food  consumption 
dicing  this  time  period  was  <  1.5  grams/ 
day).  These  decreases  in  body  weight, 
body  weight  gain,  and  food 
consumption,  prior  to  compound 
administration,  all  indicate  an  animal  in 
poor  health  and  this  poor  state  of  health, 
rather  than  compound  exposiu^,  was 
likely  the  reason  for  the  fecal  alterations 
and  abortion. 

At  the  high  dose  of  1,000  mg/kg  bwt 
a  maternal  body  weight  gain  decrease 
compared  to  controls  of  81%  was 
observed  during  the  treatment  period. 
Reduced  food  consumption,  reduced 
body  weight  and  abortions  in  three 
dams,  were  also  seen  at  1,000  mg/kg/ 
day.  Evidence  of  developmental  toxicity 
was  not  seen  at  any  dose  tested. 

Developmental  neurotoxicity  (DNT) 
was  not  observed  at  any  dose  in  the 
developmental  neurotoxicity  study.  No 
maternal  toxic  effects  were  noted  at  any 
dose  in  this  study.  No  developmental 
toxicity  was  seen  at  the  low  dose  of  12 
mg/kg/day  (100  ppm).  Reduced  body 
weights  and  body  weight  gains  were 
seen  at  118  mg/kg/day  (1,000  ppm) 
during  postnatal  day  (FND)  1—4. 
Reduced  body  weights  and  body  weight 
gains  were  seen  at  1,183  mg/kg/day 
(10.000  ppm)  as  well  as  decreased 
absolute  pup  brain  weight  at  day  11  post 
partum  (p.p.)  (both  sexes)  and  decreased 
brain  length  (males  only)  at  day  11  p.p. 
The  reduced  pup  brain  weights  and 


decreased  brain  length  go  hand-in-hand 
and  both  are  due  to  the  decreased  pup 
weights  seen  at  this  dose.  In  this 
respect,  it  should  be  noted  that  pup 
brain  weights  relative  to  body  weight  at 
p.p.  11  were  not  significantly  different 
from  controls  at  this  dose. 

Though  no  maternal  toxicity  was  seen 
in  this  study, -other  studies  using  similar 
doses  of  BAS  510  resulted  in  maternal 
toxicity.  A  dose  of  118  mg/kg/day  in 
female  rats  of  the  same  strain  in  the 
multi-generation  study,  resulted  in  an 
increased  incidence  of  hepatic 
centrilobular  hypertrophy  a  parameter 
which  could  not  have  been  detected  in 
the  DNT  study  as  liver  histopathology 
on  parental  animals  was  not  performed 
in  the  DNT  study. 

4.  Subchronic  toxicity.  The 
subchronic  toxicity  of  BAS  510  F  was 
investigated  in  90-<lay  feeding  studies 
with  rats,  mice  and  dogs,  and  in  a  28- 
day  dermal  administration  study  in  rats. 
A  90-day  neurotoxicity  study  in  rats 
was  also  performed.  Generally,  mild 
toxicity  was  observed.  At  high  dose 
levels  (doses  above  the  LXDAELs)  in 
feeding  studies,  all  three  species 
displayed  alterations  in  various  clinical 
chemistry  parameters.  These  clinical 
chemistry  alterations  were  likely 
secondary  to  general  toxicity. 
Statistically  significant  increased 
absolute  and  relative  thyroid  weights 
were  observed  in  male  rats  only  at  doses 
at  and  above  the  LOAEL.  Increased 
absolute  and  relative  liver  weights  were 
observed  in  both  sexes  at  doses  above 
the  LOAEL  in  rats  and  dogs.  Increased 
absolute  and  relative  liver  weights  were 
seen  in  both  sexes  of  the  mouse  at  lower 
doses.  However,  the  increases  in  liver 
weights  at  these  lower  doses  in  the 
mouse  were  not  deemed  to  be 
compound  related  due  to  the  unusually 
low  concurrent  control  liver  weight 
values.  At  doses  above  the  LOAELs, 
liver  weight  increases  were  supported 
by  histopathology  alterations  in  the  rat 
and  mouse,  but  not  in  the  dog.  Overall, 
only  mild  toxicity  was  observed  in  oral 
subchronic  testing. 

In  the  28-day  repeat  dose  dermal 
study,  no  systemic  effects  were  noted  up 
to  the  highest  dose  tested  of  1.000  mg/ 
kg/day. 

In  a  90-day  rat  neurotoxicity  study, 
there  was  no  mortality,  signs  of  clinical 
toxicity,  adverse  effects  on  food 
consumption  or  body  weight,  at  any 
dose  level  in  either  sex.  No  signs  of 
neurotoxicity  were  observed  during 
clinical  observations,  functional 
observation  batteries,  motor  activity 
measurements  of  neuropathology. 
Therefore,  there  were  no  selective 
neurotoxic  effects.  Adverse  effects  were 
not  seen  even  at  the  highest  dose  level 


tested.  A  LOAEL  was  not  found  and  the 
NOAEL  is  the  highest  tested  of  15,000 
ppm  (1,050  mg/l^/day  in  males;  1,272 
mg/kg/day  in  females). 

b.Cnronic  toxicity.  Based  on  review  of 
the  available  data,  the  Reference  Dose 
(RfD)  for  BAS  510  F  will  be  based  on  a 
24-month  feeding  study  in  rats  with  a 
threshold  no  observed  effect  level 
(NOEL)  of  5  mg/kg/day.  Using  an 
uncertainty  factor  of  100,  the  RID  is 
calculated  to  be  0.05  mg/kg/day.  The 
■following  are  summaries  of  chronic 
toxicity  studies  submitted  to  EPA.  The 
chronic  toxicity/oncogenicity  studies 
with  BAS  510  F  include  a  12-month 
feeding  study  with  Beagle  dogs,  an  18- 
month  B63CF1  mouse  feeding  study,  a 
24-month  Wistar  rat  chronic  feeding 
study  and  a  24-month  Wistar  rat 
oncogenicity  study. 

At  the  highest  dose  tested  in  dogs, 
effects  observed  consisted  primarily  of 
increased  liver  and  thyroid  weights  and 
some  serum  clinical  chemistry  changes. 
The  NOAEL  was  800  ppm  (21.8  mg/kg 
bwt  males;  22.1  mg/kg  bwt  females). 

Decreased  body  weights  were  seen  in 
males  in  the  mouse  chronic  study  at 
doses  of  400  ppm  and  above.  Decreased 
female  body  weight  was  seen  at  doses  of 
2,000  ppm  and  above.  The  target  organ 
in  this  study  was  the  liver.  In  both  the 
rat  chronic  and  oncogenicity  studies, 
the  highest  dose  tested  of  15,000  ppm 
exceeded  a  maximum  tolerated  dose 
(MTD)  and  was  discontinued  after  17 
months.  Effects  observed  at  the  next 
highest  dose  of  2,500  ppm  primarily 
centered  around  the  thyroid  and  liver. 

Overall,  mild  toxicity  was  observed  ■ 
with  chronic  exposure  to  BAS  510  F.  No 
evidence  of  treatment-induced 
oncogenicity  was  observed  in  the  mouse 
or  dog  studies.  A  slight  increase  in 
thyroid  follicular  cell  adenomas  was 
seen  in  both  sexes  at  the  high  dose 
when  the  data  from  both  rat  bioassays 
are  combined. 

A  mode  of  action  (MOA)  for  the 
thyroid  follicular  cell  adenomas  has 
been  proposed.  This  MOA  is  based  on 
the  EPA  publication  "Assessment  of 
Thyroid  Follicular  Cell  Tumors,"  March 
1998,  EPA/630/R-97/002.  This 
document  describes  the  criteria,  which 
must  be  met  in  order  for  a  compound  to 
be  considered  under  the  MOA  described 
in  that  publication.  BASF  Corporation 
believes  that  BAS  510  F  has  met  the 
cited  criteria. 

Threshold  effects.  Based  on  a  review 
of  the  available  chronic  toxicity  data, 
BASF  believes  EPA  will  establish  the 
Reference  Dose  (RfD)  for  BAS  510  F  at 
0.05  mg/kg/day.  This  RfD  for  BAS  510 
F  is  based  on  the  2-year  chronic  and  2- 
year  oncogenicity  studies  in  rats  with  a 
threshold  average  NOAEL  of  5  mg/kg/ 
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day  for  males  and  females.  Using  an 
imcertainty-factor  of  100,  the  Rfl3  is 
calculated  to  be  0.05  mg/kg/day.  Based 
on  the  acute  toxicity  data,  BASF 
believes  that  BAS  510  F  does  not  pose 
any  acute  dietary  risks. 

BAS  510  F  was  shown  to  be  non- 
carcinogenic  in  mice  and  dogs.  There 
was  a  slight  increase  in  thyroid 
follicular  cell  adenomas  at  the  high  dose 
in  both  sexes  in  the  rat.  A  threshold- 
based  mode  of  action  for  these  timiors 
based  on  the  EPA  publication 
"Assessment  of  Thj^oid  Follicular  Cell 
Tumors"  (EPA/630/R-97/002,  March, 
1998)  has  been  proposed.  BASF  believes 
the  data  to  support  this  proposed  mode 
of  action  are  strong,  and  that  the  thyroid 
tumors  seen  in  the  rat  following  BAS 
510  F  exposure  have  a  threshold.  In 
addition,  a  battery  of  genotoxicity 
studies  demonstrated  that  BAS  510  F 
has  no  genotoxic  or  clastogenic 
potential.  Therefore,  BASF  believes  that 
the  threshold  approach  to  regulating 
BAS  510  F  is  appropriate.  Also,  it 
should  be  noted  that,  while  the  Agency 
has  in  the  past  considered  tumors  of  this 
type  to  be  potential  human  carcinogens, 
the  European  Union  has  published  a 
policy  which  considers  these  tumor 
types,  when  they  occur  at  low  incidence 
rates  in  the  rat,  to  not  be  relevant  to 
man.  The  publication:  "European 
Commission,  European  Chemicals 
Bureau,  ECBl/49/99  Add.  1  Rev.  2;  Draft 
Summary  Record,  Commission  Group  of 
Specialized  Experts  in  the  Fields  of 
Carcinogenicity.  Mutagenicity  and 
Reprotoxicity.  Meeting  at  Arona,  12 
September  1999."  Therefore,  BASF 
believes  that  these  tumors  are  not  likely 
relevant  to  humans  and,  if  these  tumors 
are  to  be  considered  relevant  to  humans, 
the  threshold  approach  to  cancer  risk 
assessment  is  appropriate. 

6.  Animal  metabolism.  In  the  rat,  the 
predominant  route  of  excretion  of  BAS 
510  F  is  fecal  with  urinary  excretion 
being  minor.  The  half-life  of  BAS  510  F 
is  less  than  24  hours.  Saturation  of 
absorption  appears  to  be  occurring  at 
the  high  dose  level.  BAS  510  F  is 
rapidly  and  intensively  metabolised  to  a 
large  number  of  biotransformation 
products.  The  hydroxylation  of  the 
diphenyl  moiety  was  the  quantitatively 
most  important  pathway.  Second  most 
important  was  the  substitution  of  the  CI 
of  the  2-chlorop)nridine  part  against  SH 
by  conjugation  with  glutathione.  No 
major  differences  were  observed  with 
regard  to  label,  sex,  and  dose  level.  In 
hens  and  goats  the  residues  of  concern 
were  determined  to  be  parent,  the 
hydroxylated  metabolite  M510F01  (2- 
chIoro-iV-(4  "chloro-S-hydroxy-biphenyl- 
2-yl)nicotinamide),  and  the  glucuronic 
acid  of  the  metabolite  M510F02. 


7.  Metabolite  toxicology.  No 
additional  studies  were  required  for 
metabolite  toxicology. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with  BAS 
510  F  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
a  naturally  occurring  estrogen  or  other 
endocrine  effects.  However,  there  were 
no  significant  findings  in  other  relevant 
toxicity  studies  (i.e.,  subchronic  and 
chronic  toxicity,  teratology  and  multi- 
generation  reproductive  studies)  which 
would  suggest  that  BAS  510  F  produces 
endocrine-related  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  A 
chronic  dietary  exposure  analysis  was 
conducted  for  BAS  510  F  including 
crops  which  are  target  uses  as  well  as 
inadvertent  residues  in  rotational  crops. 
The  analysis  assumed  100%  of  the  crops 
were  treated,  default  processing  factors 
(even  though  much  lower 
experimentally-derived  processing 
factors  are  available),  and  used  the 
tolerance  value  for  residues.  Even  with 
these  worst-case  assumptions,  it  was 
determined  that  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  was  only  30.1%  of  the  RfD  dose 
for  the  U.S.  population  and  62.5%  for 
children  1-6  years  (the  highest  exposed 
age-related  subpopulation).  Based  on 
the  toxicology  results,  an  acute  dietary 
risk  assessment  for  BAS  510  F  is  most 
hkely  not  required,  but  if  so  only  for 
children  1-6  years.  For  dietary  exposure 
estimation,  100%  crop  treated  and 
tolerance  values  for  residues  were  used. 
The  resulting  acute  exposure  prediction 
for  children  1-6  years  (the  highest 
exposed  age-related  subpopulation) 
resulted  in  an  acceptable  8.8%  of  the 
acute  reference  dose  at  the  95th 
percentile.  If  a  more  realistic  scenario 
were  used  assuming  percent  crop 
treated  and  the  range  of  residues,  a 
much  lower  exposure  would  be 
obtained. 

ii.  Drinking  water.  Estimates  of 
ground  water  and  surface  water  levels 
were  determined  using  Screening 
Concentrations  in  Ground  Water  (SCI- 
GROW)  and  First  Index  Reservoir 
Screening  Tools  (FIRST)  models, 
respectively.  Using  SCI-GROW  to 
estimate  clu-onic  exposure  to  BAS  510  F 
from  drinking  water,  drinking  water 
consumption  utilizes  0.15%  of  the  RfD 
for  the  U.S.  population  and  0.044%  for 
children  ages  1-6.  Using  FIRST  to 
estimate  chronic  exposure  to  BAS  510  F 
&t>m  drinking  water,  drinking  water 
consumption  utilizes  0.08%  of  the  RfD 
for  the  U.S.  population  and  0.24%  of  the 
RfD  for  children  ages  1-6. 


2.  Non-dietary  exposure.  BAS  510  F  is 
not  currently  plarmed  for  residential 
uses.  Thus,  residential  exposure  is  not 
aggregated  into  the  risk  assessment. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
BAS  510  F  is  a  foliar  fungicide 
chemically  belonging  to  the  carboxin 
class  of  ftmgicides.  BAS  510  F  acts  in 
the  fungal  cell  by  inhibiting  of 
mitochondrial  respiration  through 
inhibition  of  the  succinate-ubiquinone 
oxidase  reductase  system  in  Complex  II 
of  the  mitochojidrial  electron  transport 
chain.  BAS  510  F  shares  this  mode  of 
action  with  only  one  other  currently 
registered  U.S.  pesticide  carboxin.  EPA 
is  currently  developing  methodology  to 
perform  cumulative  risk  assessments.  At 
this  time,  there  is  no  available  data  to 
determine  whether  BAS  510  F  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  BAS  510  F  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  the  reliability  of  the 
toxicity  data.  BASF  has  estimated  that 
aggregate  exposure  to  BAS  510  F  will 
utilize  30.2%  of  the  RfD  for  the  US 
population.  For  the  highest  exposed  age- 
related  subpopulation  (children  1-6 
years),  the  maximum  aggregate  exposure 
is  predicted  to  be  62.8%  of  the  reference 
dose.  BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  to 
residues  of  BAS  510  F,  including 
anticipated  dietary  and  drinking  water 
exposures  and  non-occupational 
exposures. 

2.  Developmental  toxicity  in  the  rat.  A 
developmental  study  was  conducted  via 
oral  gavage  in  rats  with  dosages  of  0, 
100,  300,  and  1,000  mg/kg  bwrt/day  vdth 
a  maternal  and  developmental  no 
observed  adverse  effect  level  (NOAEL) 
of  1,000  mg/kg.  No  evidence  of 
developmental  toxicity  was  observed  up 
to  the  highest  dose  tested. 

3.  Developmental  toxicity  in  the 
rabbit.  A  developmental  study  was 
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conducted  via  oral  gavage  in  rabbits 
with  dosages  of  0. 100,  300.  and  1,000 
mg/kg  bwt/day.  The  NOAEL  for 
maternal  toxicity  was  100  mg/kg  bwt/ 
day  and  was  1,000  mg/kg/day  for 
developmental  toxicity.  As  noted  above 
this  NOAEL  is  based  on  fecal  alterations 
and  an  abortion  in  a  single  dam  at  the 
next  highest  dose  of  300  mg/kg/day.  The 
dam  which  displayed  the  fecal 
alterations  and  abortion  also  displayed 
decreased  body  weight,  body  weight 
gain  and  food  consumption  -  compared 
to  the  group  mean  -  during  gestation. 
These  decreases  occurred  even  prior  to 
compound  administration.  These 
decreases  in  body  weight,  body  weight 
gain,  and  food  consumption,  prior  to 
compound  administration,  all  indicate 
an  animal  in  poor  health  and  this  poor 
state  of  health,  rather  than  .compound 
exposure,  was  likely  the  reason  for  the 
fecal  alterations  and  abortion.  No 
teratogenic  effects  were  observed  at  any 
dose  level. 

4.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  in  rats 
was  conducted  with  dosages  of  0. 12. 
118.  and  1.183  mg/kg  bwt/day.  No 
impairment  of  reproductive  function 
was  noted  at  any  dose.  The  parental  and 
developmental  NOAEL  are  both  12  mg/ 
kg/day.  Mild  effects  in  both  the  parents 
and  pups  were  noted  at  118  mg/kg/day 
and  consisted  of  an  increased  incidence 
of  hepatic  centrilobular  hypertrophy  in 
parents  and.  in  the  pups,  slightly 
decreased  body  weight  and  body  weight 
gain  (7%)  in  F2  generation  only,  and 
only  in  males.  At  1.183  mg/kg/day 
paternal  effects  included  decreased 
body  weights  and  food  consumption, 
increased  liver  weights  and  increased 
incidence  of  hepatic  centrilobular 
hypertrophy  and  degeneration.  Pup 
effects  at  this  dose  were  an  increase  in 
pup  mortality  in  the  F2  only  and  a 
decreased  body  weight  in  Fl  and  F2. 

5.  Reference  dose,  hi  all  reproductive 
studies,  the  NOAELs  for  developmental 
effects  were  either  equal  to  or  higher 
than  those  for  the  parents.  Therefore. 
BAS  510  F  shows  no  selective  toxicity 
for  the  young.  In  addition,  there  were  no 
direct  neurotoxicity  effects  noted  in 
either  the  acute  or  subchronic 
neurotoxicity  studies. 

Based  on  these  results,  no  additional 
safety  factors  to  protect  children  are 
warranted.  Since  the  reproductive 
studies  NOAELs  are  higher  than  the  RfD 
calculated  from  the  chronic  rat  study. 
BASF  believes  the  RfD  of  0.05  mg/kg/ 
day  is  also  appropriate  to  measure  safety 
for  infants  and  children.  Therefore,  the 
chronic  population  adjusted  dose  is  also 
0.05  mg/kg  bwt/day. 


F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  estabUshed  for  BAS  510  F  in  any 
crop  by  the  Codex  Alimentarius 
Commission. 

(FR  Doc.  03-3694  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  6560-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0007;  FRL-7289-1] 

Pyrlmethanil;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  Uie  establishment  of 
regulations  for  residues  of  pyrimethanil 
in  or  on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0007,  must  be 
received  on  or  before  March  17.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPt-EMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Waller.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Peimsylvania  Ave.,  NW..  Washington. 
DC  20460-0001;  telephone  number: 
(703)  308-9354;  e-mail  address: 
waller.maryQepa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiirer.  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American . 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0007.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
bitegrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
id  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
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docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  materiaT,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjnrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiu'ier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoxu"  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
ujiit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conmient,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conunent  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
conuaents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0007.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ED  Number  OPP- 
2003-0007.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captvu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 


2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Enviromnental  Protection  Agency.  1200 
Pennsylvania  Ave..  Nw..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0007. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0007. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice,  ff  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, " 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 
'  6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subfects 

Envirorunental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  3,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  sunmiary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  aimounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Janssen  Pharmaceutica  Inc. 

PP  2F6480 

EPA  has  received  a  pesticide  petition 
(2F6480)  from  Janssen  Pharmaceutica 
Inc.,  Plant  and  Material  Protection 
Division,  1125  Trenton-Harbourton 
Road,  Titusville,  NJ  08560  proposing, 
pursuant  to  section  408(d)  of  the  Federal 


Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  fungicide,  pyrimethanil 
(4,'6-dimethyl-N-phenyl-2- 
pyrimidinamine)  in  or  on  the  raw 
agricultural  commodities  citrus  fruits 
(calamondin,  citrus  citron,  citrus 
hybrids,  grapefruit,  kumquat,  lemon, 
lime,  mandarin,  sour  and  sweet  oranges, 
pummelo  and  Satsuma  mandarin)  at  6 
parts  per  million  (ppm),  pome  fruit 
(apples,  pears,  oriental  pears, 
crabapples,  loquats,  mayhaws,  and 
quince)  wet  pomace  at  12  ppm,  and 
pome  fruit  (apples,  pears,  oriental  pears, 
crabapples,  loquats,  mayhaws,  and 
quince)  at  3  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolic 
profile  of  pyrimethanil  has  been 
investigated  following  application  to 
five  different  crops  (apple,  carrots, 
grapes,  lettuce  and  tomatoes)  and  is  well 
un«ierstood.  In  plants,  pyrimethanil  is 
the  only  significant  residue  ranging 
from  essentially  all  of  the  Total 
Radioactive  Residues  (TRR)  in  carrots 
and  tomatoes  to  44%  in  lettuce.  Limited 
metabolism  of  pyrimethanil  occurs  with 
minor  amoimts  (less  than  10%)  of  the 
phenyl  and  pyrimidyl  hydroxylated 
metabolites  (AE  C614276,  AE  C614277, 
AE  C614278,  and  AE  C621312)  being 
released  after  acid  hydrolysis.  Analysis 
of  the  foliage  from  apples  and  carrots 
confirmed  that  the  metabolism  of 
pyrimethanil  in  plants  proceeded 
primarily  via  hydroxylation  of  the 
aromatic  ring  structures  as  well  as  the 
methyl  groups. 

2.  Analytical  method.  The  plant 
metabolism  studies  indicated  that 
analysis  for  the  parent  compound, 
pyrimethanil  was  sufficient  to  enable 
the  assessment  of  the  relevant  residues 
in  crop  commodities.  For  citrus,  the 
pyrimethanil  was  extracted  with 
acetone,  the  extract  acidified  and 
washed  with  isohexane  and  basified  to 
enable  solvent  partition.  After  solvent 
exchange  to  ethyl  acetate,  the  residue  is 
determined  using  GC-MS.  For  pome 
fruits,  the  pyrimethanil  was  extracted 
directly  with  ethyl  acetate/isohexane 
(1:1),  dried,  and  analyzed  for  residues 
with  GC-MS.  The  limit  of  quantitation  is 
0.05  ppm.  These  methods  allow 
detection  and  measurement  of  residues 


in  or  on  agricvdtural  commodities  at  or 
above  the  proposed  tolerance  level. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  trials  were  conducted  for 
pyrimethanil  on  apples,  pears,  and 
citrus  (lemons,  oranges  (navels  and 
valencias),  tangerines,  tangelos.  and 
grapefruit).  Trials  were  conducted  in  the 
major  producing  states  which  together 
represent  97%.  70%.  and  75%  of  the 
citrus,  apple  and  pear  domestic 
production,  respectively.  Samples  were 
collected  according  to  good  agricultural 
practices  at  harvest  and/or  following  a 
postharvest  treatment.  The  pre-harvest 
interval  (PHI)  for  pome  fruit  was  7  days 
following  application  of  the  fungicide  at 
the  proposed  label  rate,  to  approximate 
maximum  field  residues.  The  proposed 
PHI  for  pome  fruit  is  72  days.  Samples 
were  harvested  at  maturity  and  analyzed 
with  a  method  having  an  level  of 
quantitation  (LOQ)  of  0.05  ppm 
pyrimethanil.  Residues  in  the  raw 
agricultural  commodity  (RAC)  samples 
(range,  maximum  and  average)  are 
discussed  per  crop  grouping  below. 

i.  Citrus  fruits  (calamondin,  citrus 
citron,  citrus  hybrids,  grapefruit, 
kumquat,  lemon,  lime,  mandarin,  sour 
and  sweet  oranges,  pummelo  and 
Satsuma  mandarin).  Nine  trials  were 
conducted  on  citrus  during  2001.  An 
end  use  formulation  containing  400 
gram/liter  or  3.34  lbs/active  ingredient/ 
gallon  of  pyrimethanil  was  applied  by 
drench,  dip  and/or  line  spray  in  water, 
storage  wax  or  shipping  wax.  Multiple 
treatments  (single,  double  and  triple 
applications)  were  investigated.  A 
maximum  of  ten  different  multiple 
treatment  scenarios  were  investigated 
for  lemons,  seven  for  oranges,  and  five 
for  grapefruit.  Fruit  were  washed 
between  treatments  only  when  this  was 
typical  of  commercial  packinghouse 
operations.  The  maximum  rates  applied 
were  1,000  ppm  in  drench  and  dip  - 
tanks,  and  2,000  ppm  in  any  type  of  line 
spray.  The  maximum  proposed  use 
recommendations  are  for  a  4  minute 
drench  at  500  ppm,  2  minute  dip  at 
1,000  ppm,  and/or  2,000  ppm  line  spray 
for  water  or  storage  and  shipping  wax, 
with  "a  maximiun  of  three  applications. 
Whole  fruit  and  edible  pulp  were 
analyzed  separately' for  pyrimethanil 
residues.  In  the  whole  fruit  samples, 
maximum  residues  were  6.0  ppm  for  the 
proposed  applications,  and  0.76  ppm  for 
edible  pulp.  Mean  pyrimethanil 
residues  ranged  from  1.1  ppm  for  an 
single  aqueous  line  spray  applied  v\rith 
a  20,000  ppm  treating  solution  to  5.45 
ppm  for  a  triple  treatment  that  included 
a  drench  (1,000  ppm),  dip  (1,000  ppm). 
and  2.000  ppm  wax  line  spray.  A  single 
orange  trial  was  established  in  Florida 
as  a  processing  study.  Pyrimethanil  was 
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applied  as  a  dual  application  at  rates  of 
2,000  and  4,000  ppm  active  ingredient 
(a.i.)  in  aqueous  and  wax  line  sprays, 
respectively.  This  rate  is  the  maximum 
for  the  aqueous  treatment  and  two  times 
the  proposed  label  rate  for  wax 
incorporation.  Mean  pyrimethanil 
residue  levels  found  in/on  the  samples 
were:  Whole  citrus  fruits  7.46  ppm, 
dried  pulp  2.93,  orange  juice  0.05  ppm 
and  citrus  oil  131  ppm.  No 
pyrimethanil-derived  residue  ^ 

concentrated  from  the  whole  fruit  into 
the  orange  juice  or  dried  pulp.  However, 
the  pyrimethanil  residues  concentrated 
from  the  whole  oranges  into  the  citrus 
oil  by  a  factor  of  17.5.  Citrus  oil  is  not 
considered  as  a  ready-to-eat  food 
commodity  and  since  none  of  the  of  the 
processed  food  products  are  likely  to 
contain  pyrimethanil  residues  above  the 
proposed  citrus  tolerance  of  6.0  ppm  in 
the  raw  agriciUtural  commodity  of 
whole  fruit  utilizing  dilution  factors, 
tolerances  are  not  necessary  for  citrus 
oil. 

ii.  Pome  fruit  (apples,  pears.  Oriental 
pears,  crabapples,  loquats,  mayhew, 
and  quince).  Ten  trials  were  established 
for  this  study,  four  in  Washington,  four 
in  California,  and  two  in  New  York.  Of 
the  10  trials,  4  were  conducted  on  pears 
and  6  on  apples.  A  pre-barvest 
formulation  of  pyrimethanil  was 
applied  to  the  apple  or  pear  trees  during 
a  single  application,  at  a  nominal  rate  of 
0.40  lb  of  a.i.,  7  days  prior  to  harvest. 
Mean  pyrimethanil  residue  levels  found 
in  or  on  the  apple  fruit  following  both 
preharvest  and  postharvest  applications 
ranged  from  0.49  ppm  for  a  single 
aqueous  line  spray  at  1,000  ppm  a.i.  to 
1.44  ppm  for  the  dual  treatment 
consisting  of  a  drench  (1,000  ppm) 
followed  by  an  aqueous  line  spray 
(1,000  ppm).  Individual  sample  residues 
ranged  from  a  low  of  0.11  ppm  for  the 
1,000  ppm  aqueous  line  spray  to  2.84 
ppm  for  the  dual  treatment  of  a  1 ,000 
ppm  drench  followed  by  a  2,000  ppm 
wax  application.  The  limit  of 
quantitation  of  the  analjrtical  method 
was  0.05  ppm.  A  single  trial  was 
established  in  Washington  as  a 
processing  study.  Pyrimethanil  was 
applied  to  apple  trees  fotir  times  prior 
to  harvest.  Applications  were  made  at  a 
nominal  rate  of  2.0  lb  a.i./Acre,  with  7 
days  between  applications.  This  rate  is 
approximately  five  times  the  proposed 
label  application  rate.  Mean 
pyrimethanil  residue  levels  found  in  or 
on  the  samples  were:  Whole  apple  fruit 
0.17  ppm,  wet  pomace  0.69  ppm,  and 
juice  0.06  ppm.  No  pyrimethanil- 
derived  residue  concentrated  from  the 
whole  fruit  into  the  apple  juice. 
However,  the  pyrimethanil  residues 


concentrated  from  the  whole  apples  into 
the  wet  pomace  by  a  factor-of  4. 

,B.  Toxicological  Profile 

1.  Acute  toxicity.  Pyrimethanil  is  of 
low  acute  toxicity  placing  the  active 
ingredient  in  Toxicity  Category  II,  III 
and  IV.  Pyrimethanil  is  non-irritating  to 
the  eyes  and  skin  and  is  not  a  skin 
sensitizer. 

Acute  neurotoxicity.  Groups  of  10 
rats/sex/group  were  dosed  once  by  oral 
gavage  at  dose  levels  of  0,  30, 100, 1,000- 
milligrams/kilogram  (mg/kg)  of 
pyrimethanil  bodyweight.  On  the  day  of 
dosing,  high  dose  animals  experienced 
transient  behavioral  effects  attributable 
to  receipt  of  a  substantial  bolus  dose  of 
test  substance.  No  histopathological 
lesions  accompanied  these  transient 
behavioral  changes.  The  no  observed 
adverse  effect  level  (NOAEL)  was  100 
mg/kg  due  to  reduced  body  temperatiu-e 
for  males.  The  NOAEL  was  30  mg/kg. 

2.  Genotoxicity.  Pyrimethanil  is  not 
mutagenic  or  genotoxic  in  any  assay  in 
either  the  presence  or  absence  of 
metabolic  activation. 

3.  Reproductive  and  developmental 
toxicity.  Pyrimethanil  is  not  a 
developmental  or  reproductive  toxicant. 

i.  Teratology  -  rat.  Thirty  Sprague 
Dawley  rats/group  received  doses  of  0. 
7.  85. 1,000  mg/kg  of  pyrimethanil  by 
gavage  from  gestation  days  (GD)  6-15.  At 
the  highest  dose  tested,  reduced 
maternal  body  weight  gain  was  observed 
during  GD6-15,  along  with  a  slight  but 
statistically  significant  decrease  in  food 
consumption,  hair  loss,  hunched 
postiue>«light  emaciation,  and  slighUy 
reduced  mean  fetal  body  weight.  The 
maternal  and  developmental  NOAEL 
was  85  mg/kg. 

ii.  Teratology  -  rabbit.  Groups  of  at 
least  18  time-mated  New  Zealand  White 
rabbits  received  oral  gavage  doses  of  0, 
7,  45,  or  300  mg/kg/ day  pyrimethanil 
over  gestation  days  (GD)  7-19.  At  the 
highest  dose  tested,  there  was  a  decrease 
in  body  weight  gain,  production  of  feces 
and  food  consmnption.  Three  females 
were  euthanized  due  to  severe 
emaciation.  The  highest  dose,  300  mg/ 
kg/day  exceeded  the  maternal  maximum 
tolerated  dose  (MTD).  The  maternal 
NOAEL  was  45  mg/kg/day  due  to 
reduced  fecal  production  in  1/3  of  the 
animals.  The  high  dose  resulted  in 
reduced  mean  fetal  body  weight, 
increased  incidence  of  runts,  delayed 
skeletal  ossification  and  incidence  of 
fetuses  with  1 3  thoracic  vertebrae  and 
ribs.  The  maternal  NOAEL  was  7  mg/kg/ 
day.  The  developmental  NOAEL  was  45 
mg/kg/day. 

iii.  Two-generation  reproduction  -  rat. 
Three  groups  of  30  Sprague-Dawley  rats 
per  sex  received  dietary  exposure  to 


pyrimethanil  at  levels  of  0, 1.7,  20.9,  or 
266.7  mg/kg/day.  In  the  parental 
generation  at  the  highest  dose  tested 
there  was  a  statistically  significant 
decrease  in  mean  body  weight  gain  in 
both  sexes.  Mean  pup  weights,  observed 
on  PNDl  through  weaning,  were 
reduced,  though  were  within  the  range 
of  historical  controls.  In  the  Fl 
generation  at  the  highest  dose  tested, 
mean  body  weights  and  mean  food 
consumption  were  reduced.  Though  the 
mean  score  for  the  combined  sexes  was 
the  same  as  the  controls,  a  marginally 
different  air-righting  reflex  at  PNDl  1 
associated  with  reduced  body  weight 
was  seen  in  high  dose  male  pups.  The 
NOAEL  for  maternal  and  developmental 
toxicity  was  20.9  mg/kg/day.  The 
reproductive  NOAEL  was  266.7  mg/1^/ 
day. 

4.  Subchronic  toxicity — i.  28-Day 
dietary  rat.  Five  Sprague-Dawley  rats/ 
sex/group  received  dietary  exposure  to 
pyrimethanil  for  28  days  at  0.  844. 
1.161.  1,500,  and  2,710  mg/kg/day.  All 
doses  exceeded  the  maximum  tolerated 
dose.  Severe  emaciation  was  observed  at 
all  dose  levels.  Body  weight  gains  and 
food  consumption  were  reduced.  Liver 
and  thyroid  histopathology  were 
observed,  along  with  reduced 
hemoglobin,  MCV  and  MCH.  Kidney, 
adrenal  and  liver  weights  were  altered. 
No  NOEL  or  NOAEL  was  achieved. 

ii.  90-Day  dietary  rat.  Ten  Sprague- 
Dawley  rats/sex/group  received 
pyrimethanil  in  the  diet  at  dose  levels     . 
of  0,  5.4-6.8,  54.5-66.7.  and  545-667  mg/ 
kg/day  (males  and  females, 
respectively).  High  dose  animals  had 
reduced  body  weight  gain  and  food 
consumption,  increased  urinary  protein 
in  males,  colored  urine  (not  blood  or 
bilirubin)  and  minimi  hepatocellular 
hypertrophy.  The  NOAEL  in  males  was 
54.5-66.7  (males  and  females, 
respectively)  due  to  colored  urine  and  a 
low  incidence  of  minimal  centrilobular 
hepatocellular  hypertrophy.  The 
NOAEL  was  5.4  mg/kg/day  (males)  -6.8 
mg/kg/day  (females). 

iii.  28-Day  dietary-mouse.  Five  CD-I 
mice/sex/group  received  dietary  doses 
of  0,  167-236,  567-667, 1960-2357  mg/ 
kg/day,  males  and  females  respectively, 
for  28  days  (all  the  mice  in  one 
additional  high  dose  group,  30.000  ppm, 
died  within  the  first  week  of  the  study). 
At  1960-2357  mg/kg/day,  animals 
experienced:  body  weight  loss  (females), 
decreased  body  weight  gain  during  the 
first  2  weeks  (males),  a  statistically 
significant  decrease  in  cholesterol, 
statistically  significant  decreases  in 
relative  liver  weights  (females), 
pigmentation  of  thyroid  follicles, 
urolithiasis,  moderate  urothelial 
hyperplasia  in  urinary  bladder,  and 


7552 


Federal  Register / Vol.  68.  No.  31 /Friday.  February  14,  2003 /Notices 


slight  kidney  tubular  degeneration 
(females).  The  NOAEL  was  167-236  mg/ 
kg/day. 

iv.  90-Day  dietary-mouse.  Twenty 
CD-I  mice/sex/group  received 
pyrimethanil  diet  exposure  at  dose 
levels  of  0.  12-18.  139-203.  1.864-2.545 
mg/kg/day  males-females  for  90  days.  At 
the  high  dose,  animals  had  decreased 
body  weight  and  increased  food 
consumption,  cholesterol  and  total 
bilirubin.  High  dose  females  had 
increased  relative  liver  weights. 
Histopathology  in  the  high  dose  animals 
was  found  in  the  kidneys,  liver,  thyroid, 
and  urinary  bladder.  High  dose  males 
had  slight  urinary  tract  tubular  dilation 
and  slight  to  moderate  hyperplasia  of 
bladder  epithelium.  The  NOAEL  was 
determined  to  be  12  mg/kg/day  (males) 
-18  mg/kg/day  (females).  Based  on  mild 
hepatic  glycogen  depletion,  the  NOAEL 
was  139-203  mg/kg/day  (males  and 
females,  respectively). 

V.  90-Day  dietary-dog.  Four  beagle 
dogs/sex/group  received  pyrimethanil 
by  gavage  for  90  days  at  doses  of  0,  6, 
80, 1,000  mg/kg/day.  The  high  dose  was 
lowered  to  800  mg/kg/day  on  day  7  due 
to  frequent  and  consistent  vomiting. 
Decreased  body  weight,  food,  and  water 
consumption  were  observed.  Males  had 
a  significant  reduction  in  phosphate, 
while  females  experienced  a  slight 
reduction  in  sodium,  anion  gap  and 
total  protein.  At  80  mg/kg/day. 
infrequent  vomiting  after  dosing  and 
decreased  water  consumption  were 
observed.  After  4  weeks  of  dosing  at  80 
mg/kg/day.  males  had  significantly 
reduced  phosphate.  The  NOAEL  was  80 
mg/kg/day.  The  NOEL  was  6  mg/kg/day. 

vi.  Subchronic  neurotoxicity.  Groups 
of  12  Sprague-Dawley  rats  per  sex  were 
treated  for  13  weeks'  with  pyrimethanil 
via  the  diet  at  0,  4,  38.7-44.3.  391.9- 
429.9  mg/kg/day  (males  and  females, 
respectively).  There  were  no  treatment- 
related  findings  in  behavioral 
assessments,  neuropathology  or  brain 
morphometries.  The  NOAEL  for  this 
study  is  38.7-44.3  mg/kg/day  (males  and 
females,  respectively)  based  upon 
decreased  body  weight  and  food 
consumption  in  the  high  dose  group, 
vii.  Dermal  toxicity  evaluation.  No 
dermal  studies  have  been  conducted  for 
pyrimethanil. 

5.  Chronic  toxicity — i.  Chronic 
toxicity  -  dog.  Four  beagle  dogs/sex/ 
group  received  pyrimethanil  by  gavage 
at  levels  of  0,  2,  30,  or  250  mg/kg/day 
for  12  months.  The  high  dose  was 
reduced  from  400  to  250  mg/kg/day  on 
day  8  of  treatment  due  to  excessive 
vomiting  during  the  first  week  of 
treatment.  At  the  high  dose,  there  was 
a  decrease  in  mean  body  weight  gain 
and  mean  consumption  of  food  and 


water.  The  NOAEL  for  the  study  was  30 
mg/kg/day,  with  the  high  dose  of  250 
mg/kg/day  being  the  NOAEL. 

ii.  Combined  chronic  toxicity/ 
oncogenicity  -  rat.  Seventy  Sprague- 
Dawley  rats/sex/group  received 
pyrimethanil  by  diet  at  levels  of  0.  1.3- 
1.8, 17-22,  and  221-291  mg/kg/day 
(males  and  females,  respectively)  for  2 
years.  At  the  highest  dose  tested,  body 
weight  gain  and  food  consumption  were 
decreased.  Absolute  liver  weights  were 
increased.  Histopathology  revealed 
centrilobular  hepatocyte  hypertrophy, 
increased  incidence  of  eosinophilic  foci 
(males),  thyroid  follicular  hyperplasia, 
hypertrophy  and  colloid  depletion,  and 
the  presence  of  a  brown  pigment, 
identified  as  lipofuscin  in  thyroid 
follicular  cell  epithelium.  There  was  a 
statistically  significant,  dose-dependent 
increase  in  the  incidence  of  benign 
thyroid  follicular  cell  adenomas.  There 
was  no  increased  incidence  in  any 
malignant  tumor  or  increase  in  tumor 
multiplicity  as  a  result  of -daily  dietary 
ingestion  of  pyrimethanil  at  any  dose 
level.  The  results  of  special  studies, 
discussed  below,  demonstrate  that  the 
benign  thyroid  tumors  are  likely  a 
secondary  result  of  a  disruption  of 
thyroid-pituitary  homeostasis,  a  well- 
known,  threshold-mediated  mechanism. 
The  NOAEL  was  17  mg/kg/day  (males) 
and  22  mg/kg/day  (females). 

iii.  Oncogenicity  -  mouse.  Fifty-one 
CD-I  mice/sex/group  received 
pyrimethanil  by  diet  at  0. 16. 160.  and 
1,600  ppm  (corresponding  to  0.  2-2.5. 
20-24.9.  and  210.9-253.8  mg/kg/day  in 
males  and  females,  respectivelyf.  There 
was  an  increase  in  the  nimiber  of  high 
dose  male  deaths  caused  by  urogenital 
tract  lesions.  Urinary  bladder 
histopathology  on  those  dying  during 
the  course  of  the  study  indicates  an 
increase  in  the  incidence  of  male 
urinary  bladder  distension,  cystitis, 
urothelial  hyperplasia  and  inflammation 
of  the  penis.  These  findings  are 
consistent  with  the  findings  of  both  the 
28-  and  90-day  studies  indicating  that 
high  dose  administration  of 
pyrimethanil  resulted  in  urolith 
formation  leading  to  irritation, 
distension  and  hyperplasia  of  the 
urinary  bladder  and  urinary  tract. 
Chronic  dietary  treatment  with 
pyrimethanil  produced  no  increased 
incidence  of  tumor-bearing  mice  nor  of 
any  specific  tumor  type  suggestive  of  a 
carcinogenic  effect.  The  NOAEL  for  both 
sexes  was  20-24.9  mg/kg/day  (males  and 
females,  respectively). 

iv.  Special  studies.  Since  rodent 
thyroid  tumors  are  fairly  common,  and 
since  the  EPA  has  established  that  five 
lines  of  evidence  are  required  to  prove 
the  thyroid-pituitary  disruption  mode  of 


action  for  rodent  thyroid  tumors,  special 
studies  were  undertaken 

a.  Thyroid  mechanistic  study  (14- 
Dav).  Sprague  Dawley  rats  received 
378.5  mg/kg/day  of  pyrimethanil  for  14 
days  to  study  the  effects  of  pyrimethanil 
on  the  thyroid  and  liver  microsomal 
enzymes.  An  increase  in  the  levels  of 
UDPGT  and  a  corresponding 
statistically  significant  increase  in  liver 
weight  were  observed.  Thyroid 
hormones  T4  and  T3  were  decreased, 
while  TSH  levels  were  significantly 
increased.  All  effects  were  shown  to  be 
reversible. 

b.  Dietary  thyroid  function  test  using 
perchlorate  discharge  (7-Day).  Sprague 
Dawley  rats  received  509  mg/kg/day 
pyrimethanil  or  177  mg/kg/day 
propylthiouracil,  or  109  mg/kg/day 
phenobarbital  in  order  to  study  the 
function  of  the  thyroid  gland.  The 
animals  fed  pyrimethanil  had  43% 
decreased  body  weight  gain.  21% 
decreased  food  consumption  and  a 
150%  increase  in  uptake  of  iodine-125. 
There  was  no  significant  discharge  of 
radioactive  iodine  from  the  thyroid  after 
administration  of  perchlorate. 

The  required  five  lines  of  evidence  to 
support  the  threshold  mode  of  action  for 
thyroid  pituitary  disruption  and  rat 
thyroid  tumors  are  satisfied  in  the 
pyrimethanil  studies. 

EPA's  final  rule  establishing  a 
tolerance  for  pyrimethanil  in  wine 
stated  that  "The  Agency's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  chose  a  non-linear  approach, 
Margin  of  Exposure  (MOE)  based  on  a 
NOAEL  of  1 7  mg/kg/day  for  increased 
incidences  of  thyroid  tumors  in  rats. 
The  MOE  methodology  wa^s  selected 
because  of  thyroid  tumors  associated 
with  administration  of  pyrimethanil  in 
the  rat.  which  may  be  due  to  a 
disruption  in  the  thyroid-pituitary 
status.  This  chemical  has  been  classified 
as  a  Group  C  chemical  (possible  human 
carcinogen)  and  a  non-linear 
methodology  (MOE)  was  applied  for  the 
estimation  of  human  cancer  risk.  The 
estimated  MOE  does  not  exceed  the 
Agency's  level  of  concern  and  therefore, 
EPA  has  a  reasonable  certainty  that  no 
harm  will  result  from  exposures  to 
residues  of  pyrimethanil." 

6.  Animal  metabolism.  Pyrimethanil 
is  rapidly  metabolized  and  excreted 
from  lactating  dairy  cows.  The  observed 
total  radioactive  residues  in  edible 
tissues  and  milk  were  as  follows:  Milk 

-  maximum  residue  of  0.069  ppm;  liver 

-  0.363  ppm;  kidney  0.249  ppm  and 
muscle  0.017  ppm.  The  metabolic 
pathway  is  similar  to  that  of  plants 
involving  hydroxylation  of  the  phenyl 
and  pyrimidine  rings  as  well  as 
hydroxylation  of  the  methyl 
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substituents.  Further  metabolic 
reactions  occur  including  cleavage  of 
the  phenyl  ring  to  produce  substituted 
pyrimidines.  The  major  metabolite  was 
AE  C614276  (46%  of  the  kidney 
residues.  63%  of  the  milk  residues) 
resulting  from  hydroxylation  of  the 
phenyl  ring.  Hydroxylation  of  the 
pyrimidinyl  ring  of  pyrimethanil 
resulted  in  formation  of  minor  amounts 
of  AE  C614277.  Hydroxylation  of  the 
methyl  groups  of  pyrimethanil  resulted 
in  formation  of  minor  amounts  of  AE 
C614278.  Hydroxylation  of  the  methyl 
groups  of  AE  C614276  resulted  in 
formation  of  minor  amounts  of  AE 
C614800. 

7.  Metabolite  toxicology.  The  primary 
residue  of  concern  in  both  crop  and 
animal  commodities  is  pyrimethanil.  In 
the  animal  metabolism,  since  major 
metabolites  are  produced  following  the 
oral  administration  of  pyrimethanil. 
toxicology  data  for  metabolites  are 
completely  supported  by  data  obtained 
for  pyrimethanil. 

8.  Endocrine  disruption.  Chronic,  life 
span,  and  multi-generational  bioassays 
in  mammals  and  acute  and  subchronic 
studies  on  aquatic  organisms  and 
wildlife  did  not  reveal  endocrine  effects. 
Any  endocrine  related  effects  would 
have  been  detected  in  this  definitive 
array  of  required  tests.  The  probability 
of  any  such  effect  due  to  agricultural 
uses  of  pyrimethanil  is  negligible. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  are 
proposed  under  40  CFR  part  180  for 
pyrimethanil  in  or  on  citrus  fruits  and 
pome  fruits  following  postharvest 
application.  An  import  tolerance  for 
wine  grapes  has  been  approved  by  the 
EPA.  A  petition  for  registration  of 
pyrimethanil  on  bananas  is  pending  at 
EPA.  In  March  2002,  registration 
applications  and  tolerance  petitions 
were  filed  for  tree  nuts,  bulb  vegetables, 
grapes,  stone  fruits  (except  cherries), 
pome  friiit  (preharvest  application), 
tuberous  and  corm  vegetables, 
strawberries,  and  tomatoes.  There  are  no 
residential  uses  proposed  for 
pyrimethanil.  Therefore,  potential 
human  risk  scenarios  cover  aggregate 
exposure  from  food  residues  and 
drinking  water. 

i.  Food.  Refined  estimates  of  acute 
dietary  exposure  from  potential 
pyrimethanil  residues  with  the  addition 
of  postharvest  uses  on  citrus  and  pome 
fiiiits  are  all  well  under  100%  of  the 
acute  reference  dose  (RfD)  at  the  99.9th 
percentile.  The  most  highly  exposed  sub 
population  of  non^ursing  infants 
utilizes  13.35%  of  the  RfD,  while  the 
U.S.  population  utilizes  6.1%.  These 
potential  dietary  exposures  were 


estimated  ina  Tier  3  Monte  Carlo  risk 
assessment  using  the  Dietary  Exposure 
Evaluation  Model  (DEEM)  software 
(Novigen  2001).  The  1994-96, 1998 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  consumption  data 
from  USDA  was  used  which  includes 
the  Supplemental  Children's  Survey 
(1998).  Residue  values  included  in  the 
assessment  were  distributions  of  the 
field  trail  values  incorporating  percent 
crop  treated  (PCT)  as  zeroes  for  all  non- 
blended  and  partially  blended  items. 
Blended  items  were  included  as  the 
average  residue  and  adjusted  for  PCT. 
These  PCT  values  are  the  anticipated 
market  share  of  pyrimethanil  for  the 
crops  at  market  maturity  (5  years). 
Concentration  factors  derived  from 
processing  studies  were  included  where 
appropriate.  Secondary  residues  for 
meat  and  milk  were  included  in  the 
assessment.  These  were  calculated  using 
theoretical  dietary  burdens  from 
sensible  diets  for  beef  and  dairy  cattle 
and  tissue  to  feed  ratios  from  the 
ruminant  feeding  study. 

Refined  chronic  dietary  exposure 
estimates  resulting  from  the  proposed 
uses  of  pyrimethanil  are  well  within 
acceptable  limits  for  all  population 
subgroups  examined.  The  most  highly 
exposed  group  of  non-nursing  infants 
utilized  0.9%  of  the  reference  dose  with 
the  U.S.  population  utilizing  0.2%  of 
the  reference  dose.  A  Tier  3  chronic 
analysis  was  done  using  the  DEEM 
software,  (Novigen  2001).  The  1994-96, 
1998  CSFII  consumption  data  from 
USDA  were  used.  Average  anticipated 
residue  values  were  calculated  fit)m  the 
appropriate  field  trial  studies  conducted 
for  pyrimethanil.  The  average  residue 
values  were  adjusted  by  the  projected 
PCT  at  product  maturity.  Concentration 
factors  derived  from  processing  studies 
were  included  where  appropriate. 
Secondary  residues  were  calculated 
using  theoretical  dietary  burdens 
derived  from  sensible  diets  for  beef  and 
dairy  cattle  and  tissue  to  feed  ratios 
from  the  ruminant  feeding  study. 

ii.  Drinking  water.  EPA's  Standard 
Operating  Procedure  (SOP)  for  Drinking 
Water  Exposure  and  Risk  Assessments 
was  followed  to  perform  the  Tier  One 
drinking  water  assessment.  This  SOP 
uses  a  variety  of  tools  to  conduct 
drinking  water  assessments,  including 
water  models  such  as  Screening 
Concentrations  in  Ground  Water  (SCI- 
GROW),  First  Index  Reservoir  Screening 
Tool  (FIRST),  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZMS/EXAMS),  and 
monitoring  data.  If  monitoring  data  are 
not  available  then  the  models  are  used 
to  predict  potential  residues  in  surface 
and  ground  water  and  the  highest  levels 


(whether  groimd  or  surface)  are 
assumed  to  be  the  drinking  water 
residue.  In  the  case  of  pyrimethanil, 
monitoring  data*are  not  available.  SCI- 
GROW  and  FIRST  were  used  to  estimate 
a  drinking  water  residue.  Calculation  of 
the  Drinking  Water  Estimated 
Concentration  (DWEC)  for  surface  water 
for  the  worst  case  pyrimethnail  use 
scenario  results  in  &  acute  DWEC  of  122 
ppb  and  a  chronic  DWEC  of  37  ppb. 
Drinking  Water  Levels  of  Comparison 
(DWLOCs)  calculated  based  on  the  acute 
and  chronic  risk  assessments  described 
above  are  many  fold  higher  than  these 
conservative  DWECs.  The  adult  acute 
and  chronic  DWLOCs  are  9,860  ppb  and 
5,936  ppb  respectively.  Children's  acute 
and  chronic  DWLOCs  are  2, 641  ppb  and 
1,686  ppb  respectively. 

2.  Non-dietary  exposure.  Pyrimethatiil 
products  are  not  labeled  for  residential 
uses  (food  or  non-food),  thereby 
eliminating  the  potential  for  residential 
exposure  or  non-occupational  exposure. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
There  are  no  available  data  to  determine 
whether  pyrimethanil  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  pyrimethanil 
does  not  appear  to  /orm  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  the 
tolerance  petition,  it  has  been  assumed 
that  pyrimethanil  does  not  have  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
assumptions  and  data  described  above, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  dietarj'  risk  frtjm  the 
proposed  uses  of  pyrimethanil  are 
acceptable  for  all  populations  examined. 
Chronic  exposure  for  the  U.S. 
population  utilizes  0.2%  (0.000392  mg/ 
kg  bw/day)  of  the  chronic  reference 
dose.  Acute  exposure  for  the  U.S. 
popujation  utilizes  6.1%  (0.018287  mg/ 
kg  bw/day)  of  the  acute  reference  dose. 
The  most  highly  exposed  population  of 
non-nursing  infants  utilizes  only  0.9% 
of  the  chronic  reference  dose  and 
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13.35%  of  the  acute  reference  dose.  The 
actual  exposures  are  likely  to  be  much 
less  as  more  realistic  data  and  models 
are  developed.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  (acute  or  chronic),  because  the 
RfD  represents  the  level  at  or  below 
which  exposure  will  not  pose 
appreciable  risk  to  human  health. 
DWLOC  for  adults  both  acute  (9.860 
ppb)  and  chronic  (5.936  ppb)  are  several 
orders  of  magnitude  above  the 
conservative  DWEC  for  acute  (122  ppb) 
and  chronic  (37  ppb)  worst  case 
scenarios.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  the  U.S.  population  from 
■aggregate  exposure  (food  and  drinking 
water)  to  residues  of  pyrimethanil. 

2.  Infants  and  children.  The  relevant 
toxicity  studies  as  discussed  in  the 
toxicology  section  above  show  no  extra 
sensitivity  of  infants  and  children  to 
pyrimethanil.  therefore,  the  FQPA  safety 
factor  can  be  removed.  Using  the 
assumptions  and  data  described  in  the 
exposure  section  above,  it  is  concluded 
that  dietary  risk  from  the  proposed  uses 
of  pyrimethanil  are  acceptable  for  all 
infant  and  children  sub-populations 
examined.  The  most  highly  exposed 
sub-population  was  non-nursing  infants 
for  both  the  chronic  and  acute  analyses. 
The  sub-population  non-nursing  infants 
utilizes  0.9%  (0.001563  mg/kg  bw/day) 
of  the  chronic  reference  dose  and 
13.35%  (0.040040  mg/kg  bw/day)  of  the 
acute  reference  dose.  All  other  infant 
and  children  popuialions  have  less 
exposure.  The  chronic  and  acute 
drinking  water  levels  of  concern  for 
children  (1.684  ppb  and  2.600  ppb 
respectively)  are  well  above  the 
conservative  drinking  water  estimated 
concentrations  for  chronic  and  acute 
scenarios.  The  chronic  DWEC  is  37  ppb 
and  the  acute  DWEC  is  122  ppb. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  occur  to  infants  and 
children  from  aggregate  exposure  to 
residues  of  pyrimethanil. 

F.  International  Tolerances 

Maximum  Residue  Limits  for 
pyrimethanil  have  not  been  established 
by  the  Codex  Alimentarius  Commission. 
|FR  Doc.  03-3695  Filed  2-13-03;  8:4.5  ami 
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an  Exemption  from  a  Tolerance  for  a 
Certain  Pesticide  Microbial  Agent  in  or 
on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  microbial  agent  in  or  on 
various  food  conunodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0020.  must  be 
received  on  or  before  March  17.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8097;  e-mail  address: 
bacchus.shanaz@epa.gov.  « 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
Certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 


this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0020.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  .CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 


available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly  ' 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copjrrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  wrill  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copjrrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensiu^  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  niunber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 


1.  Electronically.  If  you  submit  dn 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoin 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu*  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://vrww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0020.  The 
system  is  an  "anon3rmous  access" 
system,  which  means  EPA  will  not 
laiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0020.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anon)rmous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 


2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0020. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB)., 
Office  of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0020. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  maiidng  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specffic  information  that  is 
CBI)-  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu«s  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  next  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  vnll  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepaie 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7. To  ensure  proper  receipt  by  EPA.  be 
sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficfency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  February  6.  2003. 

Phil  Hutton, 
Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  siunmary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4  and  The  Arizona  Cotton  Research  and 
Protection  Council 

PP  8E5001 

EPA  has  received  a  pesticide  petition 
(PP  8E5001)  from  Interregional  Research 
Project  Number  4  (lR-4),  New  Jersey 


Agricultural  Experiment  Station, 
Technology  Center.  681  U.S.  Highway 
#1  South.  North  Brunswick.  NJ  08902- 
3390  on  behalf  of  the  Arizona  Cotton 
Research  and  Protection  Council,  3721 
East  Wier  Avenue  Phoenix,  Arizona 
85040-2933  proposing  pvusuant  to 
section  408(d)  of  the  FFDCA.  21  U.S.C. 
346a(d).  to  amend  40  CFR  180.1206  by 
establishing  an  amendment/expansion 
of  an  existing  tolerance  exemption  for 
the  microbial  pesticide  Aspergillus 
flavus  AF36  in  or  on  the  food  and  feed 
commodity  cotton  and  its  by  products. 
Pursuant  to  section  408(d){2)(A)(i)  of 
the  FFDCA,  as  amended,  the  aforesaid 
Interregional  Research  Project  Number  4 
(lR-4),  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  the  pesticide 
petition  on  behalf  of  the  Arizona  Cotton 
Research  and  Protection  Coimcil, 
however  EPA  has  not  fully  evaluated 
the  merits  of  the  pesticide  petition.  The 
siunmary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous       , 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  name  and  Proposed  Use 
Practices 

Aspergillus  flavus  AF36.  a  non- 
aflatoxin-producing  strain  of  Aspergillus 
flavus,  is  proposed  for  application  to 
cotton  to  reduce  the  incidence  of 
aflatoxin  producing  strains 
oiAspergillus  flavus  and  thereby  reduce 
aflatoxin  contamination  of  cottonseed. 
When  applied  just  prior  to  flowering. 
Aspergillus  flavus  AF36  which  does  not 
produce  aflatoxin,  competitively 
excludes  aflatoxin  producing 
Aspergillus  flavus  strains  without 
increasing  Aspergillus  flavus  in  the 
environment  in  the  long  term.  Sterile 
wheat  seed  colonized  with  Aspergillus 
flavus  AF36  is  applied  at  10  lb  of  end- 
use  product  (total  amount  of  active 
ingredient  less  than  0.01  lb/acre)  per 
acre.  The  pesticide  is  currenUy  being 
used  in  certain  counties  in  the  States  of 
Arizona  and  Texas  under  an 
Experimental  Use  Permit  (EPA  Reg.  No. 
69224-EUP-l).  The  current  submission 
proposes  to  establish  a  permanent 
exemption  from  tolerance  for  residues  of 
Aspergillus  flavus  AF36  on  cotton  and 
its  byproducts. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  pesticide 
and  corresponding  residues  are 
identified  as  Aspergillus  flavus  AF36,  a 


non-aflatoxin-producing  strain  of 
Aspergillus  flavus. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Aspergillus  flavus  AF36  is 
a  natiually  occurring  fungus  isolated 
from  cottonseed  produced  in  the  Yuma 
Valley  of  Arizona.  Aspergillus  flavus 
AF36  has  been  shovra  to  be  naturally 
and  consistently  associated  with 
commercial  cotton  grown  in  Arizona. 
Other  than  immediately  after 
application,  the  overall  quantity  of 
Aspergillus  flavus  at  time  of  harvest  on 
cottonseed  grown  in  fields  where 
Aspergillus  flavus  AF36  has  been 
applied  and  has  been  shown  to  be 
similar  to  levels  on  cottonseed  grown  in 
fields  where  no  application  was  made. 
Aspergillus  flavus  is  a  widespread 
fungus.  It  is  particularly  well  adapted  to 
the  hot  desert  regions  of  Arizona  where 
it  is  widespread  in  the  environment. 
The  communities  of  Aspergillus  flavus 
in  the  desert  and  in  agricultural  fields 
are  naturally  composed  of  both  aflatoxin 
producing  (toxigenic)  and  aflatoxin  non- 
producing  (atoxigenic)  strains.  Both 
atoxigenic  and  toxigenic  strains  have 
been  found  on  essentially  all  plant 
material  and  soils  in  the  desert  valleys 
of  Arizona.  The  goal  of  applications  is 
to  increase  the  percent  of  the 
Aspergillus  flavus  community 
composed  of  the  atoxigenic  strain  AF36 
and  to  decrease  the  percent  of 
Aspergillus  flavus  that  produces 
aflatoxins  on  the  crop  and  in  the  fields. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  exemption  fi'om  the 
requirement  of  a  tolerance  for  residues 
of  the  microbial  pesticide  Aspergillus 
flavus  AF36  in/ on  cotton  is  being 
proposed  for  cotton  treated  in  Arizona 
and  Texas.  Aspergillus  flavus  isolate 
AF36.  when  applied  to  the  soil  just 
prior  to  bloom  has  been  shown  to 
significantly  reduce  the  levels  of 
aflatoxin  in  cottonseed  at  harvest. 
Aflatoxin  levels  in  cottonseed  products 
are  regulated  by  the  Food  and  Drug 
Administration  (FDA).  FDA  does  not 
allow  cottonseed  products  containing 
aflatoxin  at  20  parts  per  billion  (ppb),  or 
higher  to  be  used  in  dairy  rations.  FDA 
regulations  also  do  not  allow  cottonseed 
products  containing  aflatoxin  above  300 
ppb,  to  be  used  for  feeding  beef  cattle. 
All  lots  of  the  active  ingredient 
(Aspergillus  flavus  isolate  AF36)  and 
the  formulated  products  are  monitored 
for  aflatoxin  production  as  part  of  a 
rigorous  quality  control  program.  Starter 
cultures  of  Aspergillus  flavus  isolate 
AF36  used  in  the  production  of  the  end- 
use  product  are  always  screened  for 
strain  identity  by  vegetative 


compatibility,  and  for  aflatoxin 
production  using  thin  layer 
chromatography  and  appropriate 
standards,  (^ality  control  standards  are 
zero  tolerance  in  the  starter  cultiues  and 
in  the  formidated  product  for  aflatoxin 
production,  and  for  Aspergillus  flavus 
not  identified  as  Aspergillus  flavus 
isolate  AF36.  Aspergillus  flavus  AF36 
has  never  been  found  to  produce 
aflatoxin. 

C.  Mammalian  Toxicological  Profile 

An  acute  oral  toxicity  test  was 
performed  whereby  a  single  oral  dose  of 
5,000  milligrams/kilogram  body4Mreight 
(mg/kg/bwt)  per  animal  of  Aspergillus 
flavus  AF36  colonized  wheat  seed  was 
administered  by  gavage  to  five  male  and 
five  female  Sprague  Dawley  rats.  The 
oral  LDso  of  Aspergillus  flavus  AF36 
was  determined  to  be  greater  than  5.000 
mg/kg  rat  body  weight.  No  clinical  signs 
were  observed  during  the  14-day  study 
and  no  abnormalities  or  adverse  effects 
were  observed  in  any  of  the  rats  upon 
necropsy. 

An  mitial  pulmonary  rat  study 
residted  in  lethality  in  a  significant 
number  of  animals  treated  with  either 
the  live  Aspergillus  flavus  AF36  in 
Tween  80  or  heat  killed  Aspergillus 
flavus  AF36  in  Tween  80.  Onset  of 
symptoms  was  rapid  after  dosing  with 
all  deaths  occurring  by  day  4  of  the 
study.  All  rats  surviving  to  day  4  of  the 
study  recovered  and  all  rats  sacrificed 
(as  scheduled)  on  day  8  or  day  15  of  the 
study  had  totally  eliminated  viable 
Aspergillus  flavus  AF36  fit)m  the  lungs, 
caecal  contents,  and  feces.  There  was  no 
evidence  of  infectivity.  The  aetiology  of 
deaths  wsis  unclear.  It  appeared  that 
Aspergillus  flavus  AF36  prepared  as  a 
test  substance  with  Tween '80  caused  a 
severe  acute  inflammatory  response. 
Retrospective  literatiu«  review  and 
consultation  with  a  toxicologist 
supported  the  theory  that  the  responses 
were  a  result  of  a  s)niergism  with  Tween 
80  and/or  of  Tween  80  breakdown 
products  formed  diu'ing  preparation  of 
the  spore  suspension  test  substance. 

A  second  rat  pulmonary  study  was 
therefore  imdertaken.  In  the  second 
study  the  conidia  were  both  washed 
from  the  wheat  and  suspended  in  sterile 
physiological  saline  instead  of  Tween 
80.  Animals  (2  male  and  2  female  for 
each  treatment  level)  were  dosed  at  0, 
10*.  10",  10^,  and  10^  colony  forming 
units  per  rat.  There  were  no  clinical 
signs  in  any  of  the  treatment  groups 
considered  to  be  associated  with  the  test 
substance.  Rats  were  sacrificed  at  day  8 
without  treatment  associated  mortality. 
No  abnormalities  were  observed  in  any 
of  the  animals  at  the  macroscopic 
examination  at  termination. 


Based  on  these  two  mammalian 
studies,  the  petitioner  concludes  that 
Aspergillus  flavus  AF36  does  not 
present  either  a  toxicological  or  an 
infectious  risk  to  manunals.  Data 
waivers  were  requested  for  the 
following  toxicology  studies:  Acute 
dermal  toxicology/pathology,  primary 
dermal  irritation,  primary  eye  irritation, 
and  acute  intraperitoneal  toxicology/ 
pathology  effects  of  the  microbial 
pesticide.  The  following  rationales  were 
used  as  a  basis  for  the  data  waiver  ' 
requests: 

•  Researchers  and  other  workers 
have  worked  with  Aspergillus  flavus 
AF36  at  the  Southern  Regional  Research 
Center  for  over  10  years  and  in 
commOTcial  fields  (1996  to  1998)  and  in 
hand-picked  field  plots  (1989  to  1994) 
without  report  of  any  adverse  health 
effects. 

•  Aspergillus  flavus  AF36  is  widely 
distributed  in  the  enviroiunent  and  its 
occurrence  is  natiu-al. 

•  The  label  will  require  applicators 
and  other  handlers  to  wear  Personal 
Protective  Equipment  (PPE)  such  as 
waterproof  gloves,  a  dust/mist  filtering 
respirator  with  the  appropriate  NIOSH 
approval  prefix  N-95,  P-95,  or  R-95. 
coveralls,  long  sleeved  shirt  and  long 
pants,  and  shoes  plus  socks,  and 
goggles,  to  mitigate  against  dermal  and 
primary  eye  irritation  exposing. 

The  pesticide  is  to  be  applied  aerially 
by  mixers/handlers  and  applicators  who 
are  licensed  and  trained  to  handle 
restricted  materisds.  At  the  10  lb/ acre 
application  rate  of  the  formulated 
material,  the  total  amount  of  active, 
ingredient  is  less  than  0.01  lb/acre. 
Applications  of  AF36  do  not 
significantly  impact  the  total  amount  of 
Aspergillus  flavus  in  the  soil  or  crop, 
but  only  change  the  proportion  of  the 
AF36  strain  in  relation  to  the  overall 
soil  population.  Since  the  product  is 
applied  to  cotton  fields  as  a  granular 
formulation  on  colonized  wheat  seeds, 
exposiue  from  drift  is  minimal. 

m  addition,  the  following  rationales 
were  advanced  in  support  of  the  data 
waiver  requests  for  acute  dermal 
toxicity  and  primary  dermal  irritation. 
These  studies  were  waived  diuing  the 
experimental  use  program,  based  upon 
the  lack  of  toxicity  in  animals  dosed 
orally.  While  other  Aspergillus  flavus' 
strains  have  been  reported  to  be  dermal 
'  sensitizers,  this  testing  is  not  warranted, 
since  the  aerial  method  of  application 
and  the  PPE  required  on  the  label  will 
mitigate  dermal  exposm^e  to  workers 
and  pesticide  handlers.  The  acute 
intraperitoneal  study  .was  waived  based 
upon  the  lack  of  toxicity  in  animals 
dosed  orally  and  by  pulmonary/ 
intratracheal  instillation. 


Genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity  and  chronic  toxicity  testing 
were  not  performed,  since  no  adverse 
effects  were  observed  in  the  acute 
toxicology  study  Tier  1  studies.  Tier  D 
(885.3550),  subchronic  toxicology  study 
(EPA  OPPTS  885.3600)  and  chronic 
feeding  studies  (guideline  152-50)  are 
only  required  if  triggered  by  adverse 
effects  observed  in  Tier  I  studies. 

D.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food. 
Aspergillus  flavus  AF36  is  a  naturally 
occiuring  organism,  which  does  not 
produce  aflatoxin  and  is  thus  safer  than 
the  aflatoxin-producing  Aspergillus 
flavus  isolates.  Proposed  uses  and 
application  rates  will  not  result  in 
increases  in  the  total  population  of 
Aspergillus  flavus  on  the  mature  crop 
beyond  natiually  occiuring  background 
levels.  FDA  does  not  allow  cottonseed 
products  containing  aflatoxin  at  20  ppb 
or  higher  to  be  used  in  dairy  rations. 
FDA  regulations  also  do  not  allow 
cottonseed  products  containing 
aflatoxin  levels  above  300  ppb,  to  be 
used  for  feeding  beef  cattle. 

/Ispei^ii/us/Tavus  AF36,  when 
applied  to  the  soil  just  prior  to  bloom, 
has  been  shown  to  significantly  reduce 
the  levels  of  aflatoxin  in  cottonseed  at 
harvest.  Furthermore,  the  proposed  use 
and  application  rate  will  not  increase 
exposure  of  humans  to  Aspeigillus 
flavus  by  dietary  means,  since  cotton 
itself  is  not  a  food  product  for  human 
consumption.  There  is  minimal  dietary 
exposure  to  Aspergillus  flavus  from 
cottonseed.  The|«  is  no  mechanism  for 
Aspergillus  flavus  to  be  transferred  from 
the  seed  to  animal  products  and  there  is 
no  evidence  that  the  fungus  readily 
contaminates  meat  or  milk.  Seed  is 
typically  extracted  for  oil  with  hexane 
and  that  process  kills  the  fungus. 
Furthermore,  applications  of  Aspergillus 
flavus  AF36  do  not  increase  the 
indigenous  populations  of  Aspergillus 
flavus  associated  with  the  harvested 
crop.  The  applications  merely  alter  the 
composition  of  the  fungal  community 
associated  with  the  mature  crop  so  that 
aflatoxin  producing  strains  are  far  less 
frequent.  The  result  is  a  much  lower 
incidence  of  aflatoxins  in  the  crop  and 
in  the  environment  associated  with  the 
developing  and  mature  crop. 

ii.  Drinking  water.  Aspergillus  flavus 
AF36  is  a  naturally  occurring  organism 
that  is  already  widespread  in  the 
environment  and  is  not  considered  to  be 
a  risk  to  drinking  water.  Both 
percolation  through  soil  and  municipal 
treatment  of  drinking  water  would 
reduce  the  possibility  of  exposure  of 
Aspergillus  flavus  through  the  drinking 
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water.  Applications  of  Aspergillus 
flaws  AF36  do  not  increase  the  long- 
term  populations  of  Aspergillus  flaws 
in  the  environment,  and  thus  are  not 
expected  to  influence  the  relationship  of 
Aspergillus  flavus  to  water  sources. 
Applications  merely  change  the 
composition  of  the  Aspergillus  flavus 
community  so  that  aflatoxin  producing 
strains  are  less  common  in  the 
environment. 

2.  Non-dietary  exposure.The  potential 
for  non-occupational,  non-dietary 
exposure  to  the  general  population  is 
not  expected  to  be  significant  and  is  not 
expected  to  present  any  risk  of  adverse 
health  effects. 

E.  Cumulative  Exposure 

There  are  no  other  registered  products 
containing  Aspergillus  flavus  AF36  or 
any  other  isolates  (strains)  of  the 
microbial  active  ingredient.  Data 
submitted  show  that  the  fungal 
metabolite  of  concern,  which  is 
aflatoxin,  is  not  produced  by 
Aspergillus  flavus  AF36  in  the  crop  or 
'in  artificial  media  in  the  lab.  When 
applied  prior  to  flowering,  Aspergillus 
flavus  AF36  has  been  shown  to  exclude 
aflatoxin  producing  fungi  competitively 
from  the  developing  crop  and  to  reduce 
aflatoxin  contamination  of  cottonseed. 
Data  show  that  the  proposed  use  will 
not  result  in  appreciable  increases  in  the 
long-term  population  of  Aspergillus 
flavus  on  the  crop  beyond  naturally 
occurring  levels.  Furthermore,  there  is 
no  expectation  of  cumulative  effects 
with  other  pesticides. 

F.  Safety  Determination 

1.  U.S.  population.  Aspergillus  flavus 
AF36  is  a  naturally  occurring  organism. 
This  isolate  has  low  toxicity  as 
demonstrated  by  the  acute  oral  toxicity 
study  in  rats.  Aspergillus  flavus  is 
ubiquitous  throughout  the  hot  desert 
valleys  in  Arizona.  Studies,  have  shown 
that  treatment  of  cotton  fields  just  prior 
to  flowering  with  sterile  wheat  seed 
colonized  by  Aspergillus  flavus  AF36  at 
10  lb  per  acre  does  not  increase  the 
long-term  populations  of  Aspergillus 
flavus  either  on  the  crop  at  maturity  or 
in  the  soil  1  year  after  application. 
Based  on  this  information.  Interregional 
Research  Project  Number-4  is  of  the 
opinion  that  the  aggregate  exposure  to 
Aspergillus  flavus  over  a  lifetime  should 
not  change  with  application  of 
Aspergillus  flavus  AF36,  and  exposiu'e 
to  both  aflatoxin  producing  Aspergillus 
flavus  strains  and  aflatoxin  should 
decrease.  This  should  be  beneficial  to 
human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
Aspergillus  flavus  AF36. 
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2.  Infants  and  children.  Based  on  the 
lack  of  toxicity  and  natural  occurrence, 
there  is  reasonable  certainty  that  no 
harm  to  infants,  children,  or  adults  will 
result  from  aggregate  exposure  to 
Aspergillus  flavus  AF36.  Exempting 
Aspergillus  flavus  AF36  from  the 
requirement  of  a  tolerance  should  pose 
no  significant  risk  to  hiunans  or  the 
environment. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Aspergillus  flavus  AF36  is  a  naturally 
occurring  organism,  which  does  not 
produce  aflatoxin,  and  is  thus  safer  than 
the  Aspergillus  flavus  isolates  that 
produce  aiflatoxin.  To  date  there  is  no 
evidence  to  suggest  that  Aspergillus 
flavus  AF36  functions  in  a  maimer 
similar  to  any  known  hormone,  or  that 
it  acts  as  an  endocrine  disrupter. 

H.  Efficacy 

Existence  of  aflatoxins  in  the 
environment  is  a  public  health  hazard. 
Data  were  submitted  to  demonstrate  that 
proper  use  of  Aspergillus  flavus  AF36 
results  in  reductions  in  the  average 
aflatoxin  producing  potential  of  fungi 
resident  in  treated  areas  and  in 
reductions  in  the  quantity  of  aflatoxins 
in  crops.  In  field  tests  prior  to  1996,  the 
aflatoxin  content  of  cottonseed  was 
shown  to  be  inversely  related  to  the 
proportion  of  the  Aspergillus  flavus 
community  on  the  crop  composed  of 
Aspergillus  flavus  AF36.  Detailed 
analyses  of  the  aflatoxin  content  of 
commercial  fields  from  1996  through 
1998  confirmed  that  reduced  aflatoxin 
levels  were  associated  with 
displacement  of  aflatoxin  producers  by 
Aspergillus  flavus  AF36  from  treated 
crops  and  that  treatments  were 
associated  with  up  to  90%  reductions  in 
crop  aflatoxin  content. 

Efficacy  of  applications  of  Aspergillus 
flavus  AF36  in  displacing  aflatoxin 
producers  was  demonstrated  for  fungal 
communities  both  on  cottonseed  from 
treated  crops  at  harvest  and  in  soils  of 
treated  fields  1  year  after  treatment.  This 
included  cotton  crops  treated  in  1996 
(112  acres  treated),  1997  (463  acres 
treated),  1998  (499  acres).  1999  (10.488 
acres).  2000  (16,725  acres),  and  2001 
(19,975  acres  treated).  The  proportion  of 
Aspergillus  flavus  communities 
composed  of  Aspergillus  flavus  AF36 
indicates  the  extent  to  which  aflatoxin 
producers  were  displaced.  In  1996 
average  incidence  of  AF36  on  treated 
crops  was  88.5%  and  in  the  soil.  1  year 
after  treatment,  incidence  of  AF36  was 
85.2%.  Incidences  of  AF36  on  treated 
crops  were  78%  and  67%  in  1997  and 
1998,  respectively,  and  in  soil  1  year 
after  treatment,  AF36  incidences  were 


72%  and  77%,  respectively.  Successful 
displacement  was  also  observed  as  the 
acreage  treated  rapidly  expanded  from 
1999  to  2001  with  average  incidences  of 
AF36  on  treated  crops  ranging  from 
57%  in  1999  to  66%  in  2001. 
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Aflatoxin-producing  S  strain  isolates 
of  Aspergillus  flavus  are  prominent  in 
soils  of  cotton  producing  areas  of 
Arizona  and  south  Texas.  They  produce 
more  aflatoxins  than  other  Aspergillus 
flavus  isolates  such  as  the  non-aflatoxin- 
producing  L  strain  Aspergillus  flavus 
AF36.  Applications  of  AF36  during  the 
experimental  program  were  effective  at 
displacing  the  high  aflatoxin  producing 
S  strain  of  Aspergillus  flavus.  During  the 
course  of  the  experimental  use  program, 
Aspergillus  flavus  AF36  also  caused 
long-term  reductions  in  the  aflatoxin 
producing  potential  of  fungal 
communities  in  agricultural  fields. 
Aspergillus  flavus  AF36  retained 
atoxigenicity  (failure  to  produce 
aflatoxins)  upon  repeated  reisolation 
from  treated  fields  1,  2,  or  3  years  after 
treatment.  Thus,  there  was  a  long-term 
reduction  in  the  potential  of  fungal 
communities  to  produce  aflatoxins  in 
treated  areas.  The  average  aflatoxin 
producing  potential  of  Aspergillus 
flavus  communities  resident  in  soils  of 
treated  fields  was  reduced  on  average 
73%  1  year  after  treatment  over  the  3 
year  period  (1996  to  1999).  S  strain 
isolates,  which  produced  very  high 
levels  of  aflatoxins,  with  field  averages 
ranging  from  7,100  ppb,  aflatoxin  to 
22,700  ppb,  aflatoxin,  were  effectively 
displaced.  Their  incidence  was  reduced 
from  initially  composing  46%  of 
Aspergillus  flavus  soil  communities  to 
composing  on  average  of  11%. 

/.  Existing  Tolerances 

The  registrant  is  not  aware  of  any 
existing  tolerances  or  tolerance 
exemptions  for  Aspergillus  flavus  AF36, 
other  than  the  temporary  tolerance 
exemption  on  cotton  (40  CFR  180.1206) 
in  conjunction  with  an  EUP,  which 
expires  on  December  30,  2004. 

/.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
Aspergillus  flavus  AF36.  Aspergillus 
flavus  AF36  containing  products  are 
presently  not  registered  for  pest  control 
outside  of  the  United  States. 

(FR  Doc.  03-3696  Filed  2-13-03;  8:45  am] 
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ENViRONMCNTAL  PROTECTION 
AGENCY 

[FRL-7452-6] 

Notice  of  Proposed  Settlement; 
Solltron  Microwave  Superfund  Site, 
Port  Salerno,  FL 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  a  Prospective 
Piuchaser  Agreement  (PPA)  piu-suant  to 
section  122(h)(1)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA),  as 
amended,  regarding  the  Solitron 
Microwave  Superfund  Site  located  in 
Port  Salerno,  Martin  County,  Florida. 
This  Agreement  is  made  and  entered 
into  by  EPA  and  the  Port  Salerno 
Industrial  Park,  LLC  ("PSIP").  The  PPA 
concerns  the  acquisition  by  PSIP  of 
certain  real  property  presently  owmed 
by  Solitron  Devices,  hic.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  public 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

Copies  of  the  proposed  settlement  are 
available  bom:  Ms.  Paula  V.  Batchelor. 
Waste  Management  Division,  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-3104, 404/562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  publication. 

Dated:  January  31,  2003. 
Anita  L.  Davis, 

Acting  Chief  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
[FR  Doc.  03-3700  Filed  2-13-03;  8:45  am] 
BILUNG  COOE  6S60-S0-P  •  — 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PB  Docket  No.  03-38;  DA  03-390] 

Petitions  for  Protection  From 
Whipsawing  on  the  U.S.-Pttiiipplnes 
Route 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  soliciting  comments. 

SUMMARY:  AT&T  and  WorldCom  filed 
petitions  requesting  that  the  FCC  take 
action  to  protect  U.S.  international 


carriers  and  U.S.  consumers  frt>m 
alleged  "whipsawing"  behavior 
occiuring  on  the  U.S.-Philippines  route. 
The  Commission  issued  a  public  notice 
soliciting  comments  on  this  issue. 

DATES:  Comments  or  oppositions  are 
due  on  or  before  February  20,  2003  and 
reply  comments  are  due  on  or  before 
February  27,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  See  Supplementary  Information 
for  filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Ball,  Chief,  or  Lisa  Choi.  Senior 
Legal  Advisor,  Policy  Division, 
Litemational  Bureau.  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION:  AT&T 
Corp.  (AT&T)  and  WorldCom  Inc. 
(WorldCom)  filed  petitions  on  February 
7.  2003  requesting  that  the  Commission 
take  action  to  protect  U.S. -international 
carriers  and  U.S.  consumers  from 
alleged  "whipsawing"  behavior 
occurring  on  the  U.S.-Philippines  route. 
"Whipsawing"  is  a  form  of 
anticompetitive  behavior  that  involves 
the  ability  of  foreign  carriers  to  obtain 
unduly  favorable  terms  and  conditions 
from  U.S.-intemational  service 
providers  by  setting  competing  U.S. 
carriers  against  one  another. 

According  to  AT&T's  petition,  several 
carriers  in  the  Philippines,  including 
the  Philippines  Long  Distance 
Telephone  Company  (PLOT),  Globe 
Telecom,  Inc.,  Digitel 
Telecommimications  Philippines,  Inc., 
Bayan  Telecommunications  Company, 
Smart  Conununications,  Inc.,  and  Subic 
Telecom,  collectively  referred  to  as 
"Philippine  carriers,"  are  engaged  in 
disrupting  AT&T's  network.  AT&T 
states  that  each  of  these  carriers  iias 
demanded  a  unilateral  increase  in  the 
rate  for  termination  services  in  the 
Philippines  for  U.S.-outbound  traffic. 
Similarly,  WorldCom's  petition  states 
that  PLDT  has  blocked  WoridCom's 
traffic  in  retaliation  for  WorldCom's 
refusal  to  agree  to  a  similar  rate  increase 
for  traffic  terminating  on  PLDT's 
network  in  the  Philippines. 

AT&T  and  WorldCom  have  requested 
that  the  Commission  take  action  to 
protect  U.S.  carriers  in  their 
negotiations  on  the  U.S.-Philippines 
route  from  "whipsawing"  and  prevent 
further  network  disruptions  and  harm  to 
U.S.  consumers.  Specifically,  AT&T  has 
requested  that  the  Commission  take 
urgent  action  to  prevent  further 
"whipsawing,"  including  interim  relief. 
AT&T  and  WorldCom  request  that  the 
Commission  prohibit  U.S.  carriers  from 
making  payments  to  the  Philippine 


carriers  and  PLDT,  respectively,  imtil 
international  service  is  fully  restored. 

All  filings  concerning  any  or  all      '  • 
matters  in  this  Public  Notice  should 
refer  to  IB  Docket  No.  03-38.  Pursuant 
to  Sections  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  or  oppositions  on  or  before 
February  20,  2003  and  reply  comments 
on  or  before  February  27,  2003. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121  (1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.foc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  tnuismittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket 
niunber.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  foiu  copies  of 
each  filing.  Filings  can  be  sent  by  hand 
or  messenger  delivery,  by  commercial 
overnight  coiu"ier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail). 

In  addition,  one  copy  of  each  pleading 
must  be  sent  to  the  Commission's 
duplicating  contractor,  Qualex 
International.  445  12th  Street.  SW.. 
Room  CY-B402.  Washington.  DC  20554; 
e-mail:  qualexint@aol.com:  facsimile: 
(202)  863-2898;  phone:  (202)  863-2893. 

The  Commission's  contractor. 
Vrstronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743. "U.S.  Postal  Service  first ^:lass 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
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SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

Copies  of  the  petitions  and  any 
subsequently-filed  documents  in  this 
matter  may  be  obtained  from  Qualex 
International,  in  person  at  445  12th 
Street.  SW.,  Room  CY-B402. 
Wasliington,  DC  20554.  via  telephone  at 
(202)  863-2893.  via  facsimile  at  (202) 
863-2898.  or  via  e-mail  at 
quaIexint@aol.com.  The  petition  and 
any  associated  documents  are  also 
available  for  public  inspection  and 
copying  during  normal  reference  room 
hours  at  the  following  Commission 
office:  FCC  Reference  Information 
Center.  445  12th  Street,  SW..  Room  CY- 
A257,  Washington.  DC  20554.  The 
applications  and  any  subsequently  filed 
documents  in  this  matter  are  also 
available  electronically  through  the 
Commission's  Electronic  Filing  System 
(ECFS)  which  may  be  accessed  on  the 
Commission's  Internet  Web  site  at 
http://www.fcc.gov.  Ex  parte 
communications  between  outside 
parties  and  Comnlission  staff 
concerning  these  petitions  are  permitted 
subject  to  the  Commission's  rules  for 
"permit-but-disclose  proceedings."  See 
47  CFR  1.1206. 

Federal  Communications  Commission. 
lames  Ball, 

Chief,  Policy  Division,  International  Bureau. 
IFR  Doc.  03-3854  Filed  2-13-03;  8:45  am] 
■ILUNG  CODE  6712-01-P 


that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2)  and  J[c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  building  located  at 
550— 17th  Street.  NW..  Washington.  DC. 

Dated:  February  11,  2003. 
Federal  Deposit  Insurance  Corporation. 
Valerie ).  Best, 
Assistant  Executive  Secretary. 
IFR  Doc.  03-3869  Filed  2-12-03;  2:34  pm] 
BILUNG  CODE  6714-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 


FEDERAL  DEPOSIT  INSURANCE  , 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday.  February  11. 
2003,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
.  determined,  on  motion  of  Director  John 
D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  seconded  by  Vice  Chairman 
John  M.  Reich,  and  concurred  in  by 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
notice  earlier  than  February  7.  2003.  of 
the  meeting  was  practicable:  that  the 
public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 


summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  extension  of  a 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
requests  for  a  major  disaster  or  an 
emergency  declaration  by  the  President. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and. 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206.  as  amended  (the  Stafford 
Act),  requires  that  all  requests  for  a 
major  dftaster  or  an  emergency 
declaration  by  the  President  must  be 
made  by  the  Governor  of  the  affected 
State.  Section  401  of  the  Act  stipulates 
specific  information  the  Government 
must  submit  with  a  request  for  jmy 
major  disaster  declaration.  Section 
501(a)  of  the  Act  stipulates  specific 
information  the  Governor  must  submit 
with  a  request  for  any  emergency 
declaration.  Section  403(c)  of  the  Act 
authorizes  emergency  assistance, 
without  a  Presidential  declaration, 
through  the  utilization  of  Department  of 
Defense  persoimel  and  resources. 
Information  needed  to  process  the 
request  from  the  Governor  is  set  forth  in 
44  CFR  part  206.35  and  206.36. 

Collection  of  Information 

Title:  The  Dedlaration  Process: 
Requests  for  Damage  Assessment. 
Federal  Disaster  Assistance.  Cost  Share 


Adjustment,  and  Loans  of  the  Non- 
Federal  Share. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Abstract:  When  a  disaster  occurs  in  a 
State,  the  Governor  of  the  State  or  the 
Acting  Governor  in  his/her  absence, 
may  request  a  major  disaster 
declaration.  The  Governor  should 
submit  the  request  to  the  President 
through  the  appropriate  Regional 
Director  to  ensure  prompt 
acknowledgement  and  processing.  The 
i|>formation  obtained  by  State  damage 
assessments  will  be  analyzed  by  FEMA 
Regional  senior  level  staff.  The  Regional 
analysis  shall  include  a  discussion  of 
State  and  local  resources  and 
capabilities,  and  other  assistance 
available  to  nlet  the  disaster  related 
needs.  The  Director  of  FEMA  forwards 
the  Governor's  request  to  the  President, 
with  a  FEMA  report  and 
recommendations.  In  the  event  the 
information  required  by  law  is  not 
contained  in  the  request,  the  Governor's 
request  cannot  be  processed  and 
forwarded  to  the  White  House.  The 
Governor  may  appeal  the  decision. 

Affected  Public:  Individual  or 
households,  not-for-profit  institutions. 
State,  local  or  tribal  government, 
business  or  other  for-profit,  farms,  and 
the  Federal  government. 

Number  of  Respondents:  The  number 
of  respondents  for  the  information 
collections  is  58  tb  include  the 
Governors  of  the  50  states,  the  District 
of  Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marianna  Islands,  and  Federal  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands. 

Frequency  of  Response:  Per 
declaration. 

Hours  per  Response:  76  hours  per 
response. 

Estimated  Total  Annual  Burden 
Hours:  13,224. 

Estimated  Cost:  The  estimated 
annualized  cost  per  respondent  is 
$30.00  per  hour  for  gathering 
preliminary  assessments  information  x 
13.244  total  burden  hours  =  $97,200. 
The  estimated  annualized  cost  to  the 
Federal  government  is  5  FEMA  senior 
level  staff  salary  @  approximately 
$110,000  =  $550,000  X  13.244  total 
burden  hours  =  $72,842,000. 

Comments:  Written  comments  are 
solicited  to:  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Comments  should  be  received  within  60 
days  of  the  date  of  this  notice. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division.  Information 
Technology  Services  Directorate, 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW.,  Room  316, 
Washington.  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
collection  of  information  contact 
Magdalena  M.  Ruiz.  Chief.  Declaration 
and  Administrative  Branch,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472. 
Telephone  number  (202)  646-3629.  You 
may  contact  Ms.  Anderson  for  copies  of 
the  proposed  collection  of  information 
at  facsimile  number  (202)  646-3347  or 
email  address: 
Information.ColIections@fema.gov. 

Dated:  February  5,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Directorate. 
[FR  Doc.  03-3674  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY    . 

Agency  Information  Collection 
•Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Mortgage  and  Rental  Assistance 
Program. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0298. 


Abstract:  FEMA  provides  assistance 
in  the  form  of  mortgage  or  rental 
payments  on  behalf  of  eligible 
applicants  who,  as  a  result  of  a  major 
disaster  or  emergency,  have  received 
written  notice  of  dispossession  or 
eviction  from  their  primary  residence  by 
foreclosure  of  any  mortgage  or  lien, 
cancellation  of  any  contract  of  sale,  or 
termination  of  any  lease  entered  into, 
prior  to  a  disaster.  Applications  for  this 
type  of  assistance  may  be  filed  for  up  to 
six  months  following  the  date  of  a 
declaration.  , 

Affected  Public:  Individuals  or 
households.  Business  or  Other  For 
Profit. 

Number  of  Respondents:  2550. 

Estimated  Time  per  Respondent:  4 
hours. 

Estimated  Total  Annual  Bufden 
Hours:  10,200. 

Frequency  of  Response:  On  Occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
Chief.  Records  Management  Branch. 
Information  Resources  Management 
Division.  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Room  316.  Washington,  DC  20472. 
Facsimile  number  (202)  646-3347,  or 
email  address  InformationCollections® 
fema.gov. 

Dated:  February  5,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-3675  Filed  2-13-03;  8:45  am] 
BltXING  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1427-OR] 

Federated  States  of  Micronesia; 
Amendment  No.  3  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


Federated  States  of  Micronesia  (FEMA- 
1427-DR),  dated  July  11.  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  January  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  31 ,  2003,  to  Joe  M.  Allbaugh. 
Director  of  the  Federal  Emergency 
Management  Agency,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
Micronesia,  due  to  damage  resulting  from 
Tropical  Storm  Chata'ati,  including  flooding, 
ipudslides  and  landslides  on  July  2-4,  2002, 
is  of  sufficient  severity  and  magnitude  that 
special  conditions  are  warranted  regarding 
the  cOst  sharing  arrangements  concerning 
Federal  funds  provided  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  ' 
(Stafford  Act). 

Therefore,  I  amend  my  declaration  of  July 
11.  2002,  to  authorize  Federal  funds  for 
Public  Assistance,  including  direct  Federal 
assistance,  at  90  percent  of  total  eligible 
costs. 

This  adjustment  to  State  and  local  cost 
sharing  afvplies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program 
(Section  411).  mobile  home  group  site 
development  (Section  408).  and  the  Hazard 
Mitigation  Grant  program  (Section  404). 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  President  of  the  Federated 
States  of  Micronesia  and  the  Federal 
Coordinating  Officer  of  this  amendment  to 
my  major  disaster  declaration. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

)oe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-3672  Filed  2-13-03:  8:45  am) 

BHJJNC  CODE  671S-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1447-DR] 

Northern  Mariana  Islands;  Amendment 
No.4  to  Notice  of  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (FEMA-1447-DR),  dated 
December  11.  2002.  and  related 
determinations.  . 

EFFECTIVE  DATE:  February  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  . 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  11,  2002: 

The  Islands  of  Saipan  and  Tinian  for 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  8:1.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Di.saster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83. .544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
|oe  M.  Allbaugh. 
Diwctor. 
IFR  Doc.  03-3673  Filed  2-13-03:  8:45  ami 

BILUNQ  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 


submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011840. 

Title:  Fruit  Carriers  Discussion 
Agreement. 

Parties:  Great  White  Fleet  (U.S.)  Ltd., 
Dole  Ocean  Cargo  Express,  Inc., 
Network  Shipping  Ltd.,  South  Pacific 
Shipping  Company  Ltd.,  d/b/a 
Ecuadorian  Line. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  discuss  rates 
and  other  conditions  in  the  trade 
between  the  U.S.  Atlantic.  Gulf,  and 
Pacific  ranges  and  Costa  Rica.  Ecuador. 
El  Salvador,  Guatemala,  Honduras, 
Nicaragua,  and  Panama. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dalpd:  February  11.  2003. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-3711  Filed  2-13-03;  8:45  ami 

BILLING  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection, at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 


firom  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not-later  than  March  10, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  Uwharrie  Capital  Corp,  Albermarle, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  Cabarrus  Bank  & 
Trust  Company,  Concord,  North 
Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Febsuary  10,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-3644  Filed  2-13-03;  8:45  am) 

BILLING  COOE  621(M>1-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  10  a.m.,  Tuesday, 

February  18,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  Street 

entrance  between  Constitution  Avenue 

and  C  Streets,  NW.,  Washington,  DC 

20551. 

STATUS:  Open. 

We  ask  that  you  notify  us  in  advance 
if  you  plan  to  attend  the  open  meeting 
and  provide  your  name,  date  of  birth, 
and  social  security  number  (SSN)  or 
passport  number.  You  may  provide  this 
information  by  calling  (202)  452-2474 
or  you  may  register  on-line.  You  may 
pre-register  until  close  of  business 
February  17,  2003.  You  also  will  be 
asked  to  provide  identifying 
information,  including  a  photo  ID, 
before  being  admitted  to  the  Board 
meeting.  The  Public  Affairs  Office  must 
approve  the  use  of  cameras;  please  call 
(202)  452-2955  for  further  information. 

Privacy  Act  Notice:  Providing  the 
information  requested  is  voluntary; 
however,  failure  to  provide  your  name, 
date  of  birth,  and  social  security  number 
or  passport  number  may  result  in  denial 
of  entry  to  the  Federal  Reserve  Board. 
This  information  is  solicited  pursuant  to 
Sections  10  and  11  of  the  Federal 
Reserve  Act  and  will  be  used  to 
facilitate  a  search  of  law  enforcement 
databases  to  confirm  that  no  threat  is 
posed  to  Board  employees  or  property. 
It  may  be  disclosed  to  other  persons  to 


evaluate  a  potential  threat.  The 
information  also  may  be  provided  to  law 
enforcement  agencies,  courts  and  others, 
but  only  to  the  extent  necessary  to 
investigate  or  prosecute  a  violation  of 
law. 

MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda 

1.  Final  amendments  to  Regulation  B 
(Equal  Credit  Opportunity)  that  would 
conclude  the  Board's  review  of  the 
regulation.  (Proposed  earlier  for  public 
comment;  Docket  No.  1008). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  (202)  452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreseTve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  February  11,  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-3807  Filed  2-12-03;  9:19  am) 

BILLING  COOE  6210-01-l> 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  At  approximately  10:45 

a.m.,  Tuesday,  February  18,  2003, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Persoimel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  (202)  452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-2955  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
annoimcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting.  . 

Dated:  February  11.  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-3808  Filed  2-12-03;  9:19  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting  Notice 

TIME  AND  date:  9:00  a.m.  (EST); 
Correction:  February  20,  2003. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 

ACTION:  Notice;  correction. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  published  a  notice  in 
the  Federal  Register  of  Wednesday, 
February  12,  2003,  Volume  68,  No.  29, 
page  7115,  concerning  upcoming  Board 
member  meeting.  The  document 
contained  an  incorrect  time. 

Correction 

In  the  Federal  Register  of  Wednesday, 
February  12,  2003,  Volimie  68,  No.  29, 
on  page  7115,  third  line,  left  side, 
correct  the  time  to  read  10  a.m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  February  12,  2003. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  FedemI  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  03-3839  Filed  2-12-03;  12:31  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DiMttM  Control  and 
Prevention  (CDC) 

Board  of  Scientmc  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Notice  of  Charter 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  Board 
of  Scientific  Coimselors,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention,  of  the  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  extending  through 
February  3,  2005. 

For  information,  contact  Roger  Rosa, 
Ph.D.,  Executive  Secretary,  Board  of 
Scientific  Coimselors,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control  and 
Prevention,  of  the  Department  of  Health 
and  Human  Services,  CDC/ Washington 
Office,  HHH  Building.  200 
Independence  Ave.,  SW.,  Room  715H, 
MS  PI  2,  Washington,  DC  20201— 
telephone  202/205-7856  or  fax  202/ 
260-4464. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices,  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  7,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Sendees 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-3664  Filed  2-13-03;  8:45  am) 
BILLING  COOE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Infonnation  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  University  Centers  for 
Excellence  in  Developmental 
Disabilities  Education,  Research,  and 
Service. 

OMB  No.:  New  Collection. 

Description:  In  accordance  with  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  2000, 
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University  Centers  are  required  to 
collect  data  in  order  to  measure  progress 
achieved  in  one  or  more  areas  of 
emphasis  (child  care,  education  and 
early  intervention,  employment,  health, 
housing,  recreation,  transportation, 
quality  assurance)  through  advocacy, 
capacity  building,  and  systemic  change 
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Instrument 


activities.  Progress  is  to  be  measured 
through  (1)  satisfaction  of  individuals 
with  developmental  disabilities  with 
advocacy,  capacity  building,  and 
systemic  change  activities;  (2)  the  extent 
to  which  the  advocacy,  capacity 
building,  and  systemic  change  activities 
provided  results  through  improvements; 

Annual  Burden  Estimates 


and  (3)  the  extent  to  which 
collaboration  was  achieved  in  the  areas 
of  advocacy,  capacity  building,  and 
systemic  change  activities. 

Respondents:  University  Centers  for 
Excellence  in  Developmental 
Disabilities  Education,  Research,  and 
Service. 


Data  Collection  for  Annual  Report— University  Centers 
Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


61 


Number  of 

responses  per 

respondent 


1 


Average 
burden  hours 
per  response 


80 


Total  burden 
hours 


4,880 


4,880 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  10,  2003. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  03-3678  Filed  2-13-03;  8:45  am) 
BHXINQ  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  University  Centers  for 
Excellence  in  Developmental 
Disabilities  Education,  Research,  and 
Service. 

OMB  No. :  New  Collection. 

Annual  Burden  Estii\mtes 


Instmment 


Data  Collection  for  Annual  Report— University  Centers 
Estimated  Total  Annual  Burden  Hours 


Numt>er  of 
respondents 


61 


Description:  In  accordance  with  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  2000, 
University  Centers  are  required  to 
collect  data  in  order  to  measure  progress 
achieved  in  one  or  more  areas  of  , 
emphasis  (child  care,  education  and 
early  intervention,  employment,  health, 
housing,  recreation,  transportation, 
quality  assurance)  through  advocacy, 
capacity  building,  and  systemic  change 
activities.  Progress  is  to  be  measured 
through  (1)  satisfaction  of  individuals 
with  developmental  disabilities  with 
advocacy,  capacity  building,  and 
systemic  change  activities;  (2)  the  extent 
to  which  the  advocacy,  capacity 
building,  and  systemic  change  activities 
provided  results  through  improvements; 
and  (3)  the  extent  to.which 
collaboration  was  achieved  in  the  areas 
of  advocacy,  capacity  building,  and 
systemic  change  activities. 

Respondents:  University  Centers  for 
Excellence  in  Developmental 
Disabilities  Education,  Research,  and 
Service. 


Number  of  re- 
sponses per 
respondent 


Average 
burden  hours 
per  response 


80 


Total  burden 
hours 


4,880 


4,880 


In  compliance  with  the  reqi^rements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 


comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  10,  2003. 
Bob  Sai^, 

Reports  Clearance  Officer.        ■  » 
[FR  Doc.  03-3679  Filed  2-13-03;  8:45  am] 
BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  aiKl 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Head  Start  Fellows  Program. 

OAfB  No.  .09:^0-0140. 

Description:  Public  Law  103-252,  the 
Human  Services  Amendments  of  1994, 
amended  the  Head  Start  Act  (the  Act)  to 
authorize  the  creation  of  a  Head  Start 
Fellows  Program  to  support  the 
professional  development  of  individuals 
working  in  the  fields  of  child 
development  and  family  services.  The 
Act  was  most  recently  reauthorized 
through  fiscal  year  2003,  by  the  Coats 
Human  Services  Amendments  of  1998, 
Public  Law  105-285. 

Head  Start  Fellowships  are  awarded 
on  a  competitive  basis  to  individuals 

Annual  Burden  Estimates 


(other  than  Federal  employees)  selected 
from  among  applicants  who  are  working 
in  the  fields  of  child  development  and 
children  and  family  services. 
Information  collected  from  the 
applications  is  used  to  ensure  that 
individuals  selected  to  be  Head  Start 
Fellows  have  the  appropriate 
experience/skills,  and  that  the  training 
developed  for  them  and  the  work 
assigned  to  them  will  enhance  their 
ability  to  make  significant  contributions 
to  the  fields  of  child  development  and 
family  services.  The  information 
collected  is  used  by  program  staff  and 
policy  makers  at  the  Federal  level  to 
make  judgments  on  the  progress  and 
needs  of  the  program. 

Respondents:  Individuals  who  work 
in  local  Head  Start  programs  or  fields  of 
child  development  and  children  and 
family  services. 


Instmment 


Application  

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


200 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den h<xjrs  per 
response 


24 


Total  burden 
hours 


4,800 


4,800 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street,  NW. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  10,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-3677  Filed  2-13-03;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Caseload  Reduction 
Documentation  Process,  ACF-202. 

OMB  No.;  0970-0199. 

ANNUAL  Burden  Estih/iates 


Instmment 


Caseload  Reduction  Documentation  Process,  ACF-202 
Estimated  Total  Annual  Burden  Hours  


Number  of 
respondents 


54 


Description:  To  ensure  that  States 
receive  credit  for  families  that  have 
become  self-sufficient  and  left  the 
welfare  rolls,  Congress  created  a 
caseload  reduction  credit.  The  credit 
reduces  the  required  participation  rate 
that  a  State  miist  meet  for  a  fiscal  year. 
To  receive  a  caseload  reduction  credit, 
a  State  must  complete  form  ACF-202, 
the  Caseload  Reduction  Report.  The 
report  provides  information  needed  to 
calculate  a  caseload  reduction  credit, 
and  thus  determines  the  participation 
standard  each  State  must  meet  for  the 
fiscal  year.  This  report  derives  from 
section  407(a)(3)  of  the  Social  Security 
Act  and  the  implementing  Federal 
Regulations  at  45  CFR  part  261,  subpart 
D. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


160 


Total  burden 
.  hours 


8.640 


8.640 
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Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Aditainistration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 

0MB  Conunent 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street,  NW. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  10.  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-3680  Filed  2-13-03;  8:45  am) 
BHJJNQ  CODE  41t4-01-M 


DEPARTMEm*  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Reasonable  Cause/Corrective 
Action  Documentation  Process. 
OMB  No.  0970-0199. 

Annual  Burden  Estimates 


Instrument 


ReasonaWe  Cause/Corrective  Action  Documentation  Process 
-    '   Estimated  Total  Annual  Burden  Hours  


Number  of 
respondents 


54 


Description:  The  Social  Security  Act 
provides  that  States  can  be  penalized  for 
misusing  Temporary  Assistance  for 
Needy  Families  funds' and  for  failure  to 
comply  with  other  requirements.  If  a 
State  wishes  to  dispute  a  penalty 
determination  or  wants  to  be  considered 
for  a  waiver  of  a  penalty,  the  State  may 
submit  a  "reasonable  cause" 
justification  and/or  a  corrective 
compliance  plan.  After  careful 
consideration  of  one  or  both  documents, 
we  will  notify  the  State  of  our  findings 
with  respect  to  the  penalty.  This  process 
was  established  by  section  409  of  the 
Social  Security  Act  and  the 
implementing  Federal  regulations  at  45 
CFR  part  261.  subpart  E,  Part  262.  and 
Part  264. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Puerto  Rico,  ^d  the  Virgin 
Islands. 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


160 


Total  burden 
hours 


17,280 


17.280 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and  i 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street,  NW., 
Washington  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  10,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-3681  Filed  2-13-03;  8:45  am) 

auJNQ  cooe  4ia«-oi-«i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctilldren  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Annual  Report  on  State 
Maintenance-of-Effort  (MOE)  Programs. 
ACF-204. 

OKW  No.:  0970-0199. 

Annual  Burden  Estimates 


Description:  States  must  submit  an 
annual  report  containing  information  on 
their  State  MOE  programs  via  form 
ACF-204.  The  report  is  an  important 
source  for  information  about  the 
different  ways  States  are  using  their 
resources  to  help  families  attain  and 
maintain  self.-sufficiency.  The 
information  is  used  to  discuss  program 
characteristics  in  our  annual  report  to 
Congress,  to  respond  to  Congressional 
and  public  inquiries  about  how  TANF 
programs  are  evolving,  and  to  asses 
State  MOE  expenditures.  The  statutory 
basis  for  this  report  is  found  in  sections 
409(a)(7)  and  411(a)(3)  of  the  Social 
Security  Act  and  the  implementing 
Federal  regulations  at  45  CFR  265.9. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 


f 

Instrument 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Annual  Report  on  State  Maintenance-of-Effort  (MOE)  Programs,  ACF-204 

54 

128 

1 

6,912 

Estimated  Total  Annual  Burden  Hours w.... 

6,912 
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Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade^^W.,  Washington, 
DC  20447,  Attn:  ACFReports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  send 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  10,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-3682  Filed  2-13-03;  8:45  am] 

BUiJNG  CODE  4184-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  January  2003 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  January  2003,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 


Branch  proeurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state    ' 


Subject  city,  state 


Effective  date 


PROGRAM-RELATED  CONVICTIONS 


BAEZ-LOPEZ.  ROBERTO  ... 

YAUCO,  PR 
BEARD,  WALITA  G 

CHATTANOOGA,  TN 
CLEVENGER,  PATRICIA 

COTTAGEVILLE,  WV 
COLON-NEGRON, 

ARABELLA  

YAUCO,  PR 
CRUZ-BAEZ,  EDGAR  

PONCE,  PR 
DAVILA.  JOSE  

RIDGEFIELD  PARK,  NJ 
GETTI^ANN.  CECILIA  BAR- 

BER 

MASSENA,  NY 
GIBSON,  CAROLYN  P 

MACON,  GA 
GORDON,  DENNIS  D  

COLUMBUS.  OH 
GUSTAFSON,  CHERYL 

ANNE  

FEDERAL  WAY,  WA 
HAWKINS,  JOSEPHINE  

JACKSON.  MS 
HERNANDEZ,  MARCELINO 

VINCENT  .,. 

TAFT,  CA 
HYLOR,  SYDEAL 

MIAMI.  PL 
I,  CHEA 

LONG  BEACH,  CA 
JONES.  CLARENCE  MAR- 

ShtALL 

DETROIT,  Ml 
JONES,  DARLA 

ASHTABULA,  OH 

KASHISHYAN,  EDIK  

.    GLENDALE,  CA 
KRAWCZUK,  WILLIAM  J  

SYFIACUSE,  NY 
LONG,  VANDY  Y    

LONG  BEACH,  CA 
MALIK,  IFTKAR  

DIX  HILLS,  NY 
MATTEI-FRANCESCHINI, 

HILDRED  

YACO,  PR 
NALLS,  DOUGLAS  EARL  .... 

MIAMI,  FL 
NICOLOFF,  ROBBIN  GAIL  .. 

FORT  WORTH,  TX 
NOLETTE,  RICHARD  E  

BIDDEFORD,  ME 
NORTHEASTERN  HOME 

HEALTH  SVCS  

MOUNTAIN  TOP,  PA 
ORTEGA-ORTIZ,  ORLANDO 

PENUELAS,  PR 
ORTIZ-VARGAS,  DANIEL  .... 

YAUCO,  PR 
PEREA-VICENTE,  MIGUEL 

MAYAGUEZ,  PR 
PETRUTSAS,  YVETTE 

MUSETA 

HOUSTON,  TX 
QUINONES-ACEVEDO, 

PABLO  


02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 

02/20/2003 


RIO  PIEDRAS,  PR 
ROSICH-BACHS,  JAIME  

HORMIGUEROS,  PR 
ROSS,  JEMEKEA 

COLUMBUS,  OH 
RUIZ,  MARCOS  

FT  LAUDERDALE.  FL 
SANDS,  WILLIAM  JAMES  ... 

SNEADS,  FL 
SAYERS,  PAMELA  PAIGE  . 

OLATHE,  KS 
SCOTT,  ERIKA  DEANNA    ... 

FRESNO,  CA 
SCOTT  EVAN  BERNSTEIN, 


Effective  date 


02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 


DPM  P  A  

08/23/2001 

MIAMI,  FL 

SINGLETARY,  BRITTANY  ... 

02/20/2003 

HOUSTON,  TX 

SOTO-SANTIAGO, 

REYNALDO  

'      02/20/2003 

ARECIBO,  PR 

STRANGE-BOSTON,  DON- 

ALD C         

02/20/2003 

ASHLAND,  VA 

THAI,  THANH  SON 

02J20/2(»3 

CANON  CITY,  CO 

WOZNIAK  JOHN  V  

02/20/2003 

CLINTON,  CT 

YOUNG,  OLGA  IRIS  

02/20/2003 

CHULA  VISTA,  CA 

• 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


ELROD,  SELINA 

■ 

WANDELLA  

02/20/2003 

FORT  COLLINS,  CO 

JENKINS,  JEANETTE  

02/20/2003 

N  CHARLESTON,  SC 

VEHOSKI,  MARYALICE  

02/20/2003 

DANBURY,  CT 

WIBORG,  WARREN 

ROGER  JR         

02/20/2003 

NORFOLK,  NE 

FELONY  CONTROL  SUBSTANCE 
CONVICTION 


BARAN,  ROBIN 

02/20/2003 

PHILIPSBURG,  PA 

DEARING,  ANITA  F 

MAHONEY  

02/20/2003 

GREENWOOD,  IN 

DELGADO-LEON,  RENE 

PEDRO  

02/20/2003 

RIVERDALE,  GA 

JACKSON,  SALLY 

RACHAEL  CALLAHA 

02/20/2003 

OXFORD,  OH 

NIGN,  DEBRA  LYNN  

02/20/2003 

MANSFIELD.  OH 

PAYNE,  JAMES  DAVID  

02/20/2003 

NEW  ALBANY,  IN 

RENDON-GONZALEZ,  LUIS 

ANOTONIO  ..- 

02/20/2003 

TRUJILLO  ALTO,  PR 

SCHAEFFER,  SUSAN  

02/20/2003 

HUMMELSTOWN,  PA 

VACEK,  BEVERLY  KELLY  .. 

02/20/2003 

PALACIOS,  TX 

VAUGHN,  MARY  RUTH 

02/20/2003 

ARLINGTON,  TX 

WESLEY,  YVETTE 

MONIOUE  

02>^/2003 
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Subiect  city,  state 

Effective  date 

PLANO,  TX 
WILLIAMS,  JOYCE  LAREE 
SIDNEY.  MT 

02/20/2003 

PATIENT  ABUSE/NEQLECT  CONVICTIONS 

AUMACK,  MICHAEL  T  

02/20/2003 

KALAMAZOO.  Ml 

CARTER.  ANDREA 

02/20/2003 

MILTON.  DE 

CATANACH.  PATRICK  L  

02/20/2003 

CANON  CITY,  CO 

FISH.  LOIS  ANNE  

02/20/2003 

REDLANDS.  CA 

FLETCHER,  DAWN  L  

02/20/2003 

MORRIS.  NY 

GARNER,  MONICA 

02/20/2003 

WOODRUFF.  SC 

HARRIS.  TENASSA  R  

02/20/2003 

BOLIVAR,  TN 

HAYNES.  CARYLON  J  

02/20/2003 

GAITHERSBURG.  MD 

MORGAN.  CONSTANCE 

02/20/2003 

LAUREL.  MS 

OKEZIE.  THEODORE  EZE  .. 

02/20/2003 

SEATTLE.  WA 

REYES.  ANTONIO  CUTIN  ... 

02/20/2003 

AVENAL.  CA 

ROSS.  KAREN  

02/20/2003 

ROCHESTER.  NY 

SAWYER,  JOEL  THOMAS  .. 

02/20/2003 

MOOSE  LAKE,  MN 

YEN,  ALBERT  ANDREW  

02/20/2003 

HOUSTON.  TX 

CONVICTION  FOR  HEALTH  CARE  FRAUD 


ANSON,  ANNA  VICTORIA  ... 
CANON  CITY,  CO 


02/20/2003 


CONVKmOH-OBSTRUCTION  OF  AN 
INVESTIG. 


WEGEHAUPT,  BETTY  L 
BELCOURT,  NO 


02/20/2003 


CONTROLLED  SUBSTANCE  CONVICTIONS 


GENEROSE,  CATHERINE  .. 

HAZLETON,  PA 
MURPHY   DAVID  M    

02/20/2003 
02/20/2003 

HARRISBURG,  PA 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ADAMCZYK.  BONNIE 

MOCK 

02/20/2003 

SIOMAN,  PA 

ALBERS,  LESLIE  A 

02/20/2003 

PINE  RIDGE,  SD 

ANDERSON,  STEPHEN  A  ... 

02/20/2003 

LOCKPORT.  NY 

AQUILA  JAMES  F  

02/20/2003 

CATHEDRAL  CITY.  CA 

ARBEIT.  JOAN  WICKLIFFE 

02/20/2003 

TUCSON,  AZ 

BANKS.  MICHAEL  AN- 

THONY   

02/20/2003 

TEXARKANA.  TX 

BECKER.  MARE 

PARFINOVIC  

02/20/2003 

MESA.  AZ 

BEHRENS.  KATHY  J  

02/20/2003 

Subject  city,  state 

TUCSON,  AZ 
BILODEAU,  BETTY  DALEY 

PHOENIX,  AZ 
BOURNE,  ANDREA  

BUCKATUNNA,  MS 
BROWN,  MARY  GODDARD 

REEDSVILLE,  PA 
BROWN,  LEONARD  DAN- 
IEL   

ONEONTA,  AL 
BURRELL.  JOEL  BRION  

ELYRIA,  OH 
CARTER.  JAMIE  S 

PHOENIX.  AZ 
CASHMORE.  IRENE  OLKER 

MEDFORD.  NY 
CASTILLO.  ARMANDO  MOL 

PORTERVILLE,  CA 
CAZARES,  JESUS 

ERNESTO  

TUCSON,  AZ 
CHEATOM,  GREGORY  

PITTSBURGH,  PA 
CHICKERING-MOORE, 

DORIS  MARIE  

SAN  ANTOINIO,  TX 
CHO,  JIN  SOOK 

ANAHEIM,  CA 
CLARKE,  KILDARE  ISAAC  .. 

WHITE  PLAINS,  NY 
COLE.  EDILLIA  C 

FAIR  OAKS,  CA 
CUMMINGS,  WILLIAM  G  

SUFFERN,  NY 
DELPEZZO,  ELIZABETH  M 

CENTER  VALLEY,  PA 
DELUCIA.  TONI  L  

OIL  CITY,  PA 
DILLON,  DONNA  YVONNE 

GILBERT,  AZ 
DOYLE,  LISA  KATHERINE  .. 

PHOENIX,  AZ 
DRAGOO.  TAMI  LYNN  

PEORIA,  IL 
DUFFUS.  STEPHANIE 

JOAN 

FRISCO,  TX 
ELSIRGANY.  JANET  M" 

CASE  GRANDE.  AZ 
FERGUSON,  ROBERT  C  .... 

WAPAKONETA.  OH 
FORD.  EUGENE  R  

SUFFOLK,  VA 
GABALDON,  ANTONIA 

PHOENIX,  AZ 
GALEY,  JOHN  SCOTT  

PHOENIX,  AZ 
GALVAN,  CAROLE  JEAN  ... 

MCALLEN,  TX 
GELDERNICK,  WILLIAM 

JACOB  

CHICAGO.  IL 
GHAFUR,  AMINA  ABDUL  ... 

DENVER,  CO 
GIL  DE  RUBIO,  HECTOR  ... 

FOREST  HILLS,  NY 
GINTER,  NANCY  LEE   

BEDFORD,  IN 
GIUNTA,  JOSEPH  LIBORIO 

WINCHESTER,  VA 
GONZALEZ,  SHERRY  L  

PUEBLO  WEST.  CO 
GORDON,  REBECCA  A  


effective  date 


02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/201/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 


Subject  city,  state 

Effective  date 

CAPE  MAY  CT  HOUSE, 

NJ 

GRAINEY,  JOAN  

02/20/2003 

HUNTINGDON,  PA 

GREENOUGH,  NIKKI 

LARON  

t)2/20/2003 

AURORA,  NE 

GRIFFIN,  JUDITH  GRACE  .. 

02/20/2003 

VILLAGE  OF  OAK 

CREEK,  AZ 

GUSTAFSON,  PETER  F 

02/20/2003 

TUSCON,  AZ 

HARROLD,  LAURA  LEE  

02/20/2003 

PORTAGE,  IN 

HAWKER  JAMES  B      

02/20/2003 

MESA,  AZ 

HOOVER.  MELISSA  MARIE 

02/20/2003 

EXETER,  CA 

HUSSEY,  BARBARA  LYNN 

02/20/2003 

GRAND  RAPIDS,  Ml 

HUTTON,  DEAN 

02/20/2003 

UKIAH,  CA 

JAGGI   SHERYL  L  

02/20/2003 

CORRY,  PA 

JOHNSON,  KENT  ROBERT 

02/20/2003 

RIVERSIDE,  CA 

JONES,  SHERRY  LYNN 

02/20/2003 

HAMMOND,  IN 

JUTTE.  DONALD  LEE  

02/20/2003 

CINCINNATI,  OH 

KABATO,  ZENAWI 

02/20/2003 

FAIRFAX.  VA 

KEEHAN,  MICHAEL  F  

02/20/2003 

HACIENDA  HGTS,  CA 

KEEN  SUSIE  C  

02/20/2003 

GRUNDY,  VA 

KEENAN,  ROYAN  CHRIS- 

TINE       V. 

02/20/2003 

RICHMOND,  CA 

KELLENBERGER.  MAT- 

THEW JOHN  

02/20/2003 

SPRINGFIELD.  IL 

KELLY,  JOSEPH  L  III 

NORFOLK,  VA 

KONOW.  SUZANNE  MARY 
BUCKEYE,  AZ 

KUHLMAN.  KELVIN  HAR- 
OLD   

NEW  ALBANY,  IN 

KULL,  LOLITA  JEAN  

LAKE  HAVASU  CITY,  AZ 

KULP,  MELINDA  GOOD- 
LING  

EPHRATA,  PA 

LARSON.  SUSAN  HUM- 
PHREY   

SCOTTSDALE,  AZ 

LAWLESS,  JACKIE  GLEE  .. 
SPRINGFIELD.  IL 

LEAMER.  SANDRA  

BARNESBORO,  PA 

LEE.  CHANG  DEOK  

LOS  ANGELES,  CA 

LEWIS,  VERNAM  

DALEVILLE,  VA 

LONG,  KERI  M  

APACHE  JUNCTION,  AZ 

LOWELL-SENTURIA.  LISA 

B 

NEW  YORK,  NY 

LYONS,  DORIS  C  

CHESAPEAKE.  VA 

MACCHI.  DAVID  MICHAEL 


02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 

02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
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Subject  city,  state 

MARTINEZ,  CA 
MAGANA-NIEBLA,  RAFAEL 

BURNSVILLE,  MN 
MAISTER,  JAMES  M  

TAMPA,  FL 
MAKAR,  YOUSSEF 

NASHED  

BIRMINGHAM.  AL 
MALDONADO,  EDWARD 

JAMES  

DALTON  CITY.  IL 
MARTIN,  BRENDA  CAROL 

UVALDE,  TX 
MASON,  SHERYL  L 

JARRAH.  VA 
MCGEHEE,  SHELLY  LYNN 

OTTAWA.  KS 
MERRIS,  KATHLEEN  S  

FREMONT,  CA 
MILLBANK,  MARCIA  ANN  ... 

SAN  GABRIEL,  CA 
MILLER,  JOHN  EDWARD  .... 

LOS  ANGELES,  CA 
MOLYNEAUX.  JUAN  J 

NEW  YORK,  NY 
MORGAN,  MICHAEL  P  

NORFOLK,  VA 
NADGIR,  LAKSHMI  

LOS  ANGELES,  CA 
NORRIS,  DENISE 

KOSLOWSKY  

MESA,  AZ 
NUNN,  MYRTLE  R  

PHOENIX,  AZ 
O'NEAL,  BENJAMIN  THOM- 
AS   

TUCSON.  AZ 
O'NEIL,  AMY  E 

NARRAGANSETT,  Rl 
PELLEGRINO,  TAMMY 

IRVA 

ATCO,  NJ 
PERCHOROWICZ,  JUDITH 

MARGARET  

MISSION  VIEJO.  CA 
POTACCO,  PHILIP  

SOUTH  ORANGE,  NJ 
POWERS,  MARILYN 

SCOTTSDALE,  AZ 
PRATER,  SHAWN  L  

TEMPE,  AZ 
RADEKA,  NICKOLAS 

WILMINGTON,  NC 
RAE,  JAMES  RICHARD 

TUCSON,  AZ 
RARRICK,  RICHARD  JAY  .., 

S  HOLLAND,  IL 
RICHARD,  CHRISTIAN    . 

MADISON 

IRVINE,  CA 
ROBBINS,  RICHARD  J  

GLENDALE,  AZ 
RODRIGUES,  DIANE 

SUSAN  ALLAN  

SAFFORD,  AZ 
SHEFFER,  LEE  ALLAN  

OROVILLE,  CA 
SLADE,  MAXA  

PRESCOTT  VALLEY,  AZ 
SPERANDIO,  CHRIS- 
TOPHER PAUL 

RICHMOND,  VA 
STANITZ.  C  JAMES  III 


Effective  date 


Subject  city,  state 


02/20/2003 
02/20/2003 

02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 

01/20/2003 
02/20/2003 

02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 


ELMWOOD  PARK,  IL 
STARBUCK,  JOHN  M  

HOUSTON,  TX 
STEPHNEY.  KAREN 

GREENVILLE,  MS 
STEVENS,  CRISTY  ANN  

MESA.  AZ 
STRAIN,  STEPHEN  F  

NASHVILLE,  TN     " 
STRATTON.  MARIT  

RAMONA,  CA 
TAYLOR,  SONDRA  J  

NEWPORT  NEWS.  VA 
TAYLOR,  GILDA  BONITA  .... 

E  ST  LOUIS.  IL 
TAYLOR,  TANYA  

PHOENIX,  AZ 
TOMBACK,  DAVID  

KEW  GARDENS,  NY 
TURNER,  ESTHER  INEZ 

DEL  CITY,  OK 
URELL,  COLEEN  RAE 

TUCSON,  AZ 
WALTERS,  CECILIA  

MARS,  PA 
WATKINS.  ELIZABETH  LU- 
CILLE   

LAS  VEGAS,  NV 
WEAPU,  WALTER  

BUCKEYE,  AZ 
WEBER,  JEFFREY  D 

PHOENIX,  AZ 
WHITE,  DELORES  V  

GILBERT,  AZ 
WIEGENSTEIN.  GWEN- 
DOLYN ANN  

CATHEDRAL  CITY,  CA 
WILLIAMS,  KATHLEEN  E  .... 

YORK  PA 
WILLIAMS,  ROBIN  SMITH  ... 

BELLEVUE,  NE 
WOOTEN,  STACY  

HOUSTON,  TX 
ZAJACS.  LISA  C  

EVANS  CITY,  PA 


Effective  date 


Subject  city,  state 


02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003 

02/20/2003. 

02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 

02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 
02/20/2003 


FEDERAL/STATE  EXCLUSION/ 
SUSPENSION 


BEREZHANSKIY,  VALERIY 

02/20/2063 

GLENVIEW.  IL 

LYUBEZNAYA,  YELENA 

02/20/2003 

BUFFALO  GROVE,  IL 

NAPADOV,  VALERY  

02/20/2003 

NORTHBROOK,  IL 

ORTENBERG,  OLEG 

02/20/2003 

DEERFIELD.  IL 

FRAUD/KICKBACKS 


L  &  L  PSYCHOLOGICAL 
SVCS  P  c      

10/31/2002 

OLD  GREENWICH,  CT 
LONSKI   MICHAEL  W  

10/31/2002 

OLD  GREENWICH,  CT 
MICHAEL  LONSKI,  PHD,  P 
C            

10/31/2002 

OLD  GREENWICH,  CT 

OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


AMES  lA 
ANTHONY  E  PERROTTI, 

DO,  PA 

PEMBROKE  PINES,  FL 
PRAET  CHIROPRACTIC  . 
FLAGSTAFF,  AZ 


Effective  date 


02/20/2003 
02/20/2003 


FAILURE  TO  PROVIDE  PAYMENT 
INFORMATION 


JACKSON,  SHEILA  L 

02/20/2003 

SHREVEPORT,  LA 

JACKSON,  CLEVE 

02/20/2003 

SHREVEPORT,  LA 

RELIABLE  HOME  HEALTH 

CARE  INC  

02/20/2003 

SHREVEPORT,  LA 

DEFAULT  ON  HEAL  LOAN 

COHEN  DANIEL  B  

12/16/2002 

SOUTHFIELD,  Ml 
COHN  MITCHELL  A 

12/10/2002 

HASLET,  Ml 
LEE  SHERMAN  T  

12/10/2002 

S  PASADENA.  CA 

A  BASTECKI  CHIRO- 
PRACTIC   


02/20/2003 


Dated:  February  3,  2003. 
Katherine  B.  Petrowski, 

Director.  Exclusions  Staff,  Office  of  Inspector 

General. 

(FR  Doc.  03-3608  Filed  2-13-03;  8:45  am) 

8HJJNG  CODE  41S»-04-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  InstitiitB;  Notice  of 
Ifeeting 

Pxursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  linuted  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would         .->^ 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute. 
Subcommittee  1 — Clinical  Sciences  and 
Epidemiology. 

Date:  March  3-4.  2003. 

Open:  March  3.  2003,  8  a.m.  to  10:05  a.m. 

Agenda:  Joint  session  of  NCI,  Board  of 
Scientifiq  Advisors  and  ESC  Committees. 

Place:  National  Institutes  of  Health, 
National  Cancer  Institute,  9000  Rockville 
Pike,  BIdg.  31,  Conference  Room  10. 
Bethesda.  MD  20892. 

Closed:  March  3.  2003,  10:05  a.m.  to  11:05 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
National  Cancer  Institute.  9000  Rockville 
Pike,  Building  31,  Conference  Room  6, 
Bethesda,  MD  20892. 

Closed:  March  3,  2003,  11:30  a.m.  to  4:30 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 
V     Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Closed:  March  4.  2003.  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Persop:  Abby  B.  Sandler.  PhD. 
Scientific  Review  Administrator,  Institute 
Review  Office.  Office  of  the  Director. 
National  Cancer  Institute.  National  Institutes 
of  Health.  6116  Executive  Boulevard.  Room  ^ 
2114.  Rockville.  UD  20852.  (301)  496-7628. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
confiicts. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name;  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  nongovernment 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building.  — 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 


Dated:  February  6.  2003. 
La  Verne  Y.  Strii^eld, 

.  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3617  Filed  2-13-03;  8:45  ami 
HUMQ  COOK  4140-01-41 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and    . 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Cancer  Institute. 
Subcommittee  2 — Basic  Sciences. 

Dote.  March  3.  2003. 

Open:  8  a.m.  to  10:05  a.m. 

Agenda:  Joint  Session  of  NCI.  Board  of 
Scientific  Advisors  and  BSC  Committees. 

Place:  National  Institutes  of  Health, 
National  Cancer  Institute.  9000  Rockville 
Pike.  Bldg.  31.  Conference  Room  10. 
Bethesda.  MD  20892. 

Closed:  10:05  a.m.  to  11:05  a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
National  Cancer  Institute.  9000  Rockville 
Pike.  Bldg.  31.  Conference  Room  6.  Bethesda, 
MD  20892. 

Closed:  11:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Florence  E.  Farber.  PhD, 
Executive  Secretary.  Institute  Review  Office, 


Office  of  the  Director,  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  2115.  Rockville. 
MD  20852.(301)  496-7628. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sjgn- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398rCancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  6,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-3618  Filed  2-13-03;  8:45  am] 

aiUJNO  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltiites  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Advisory  Board,  February  10,  2003,  7:15 
p.m.  to  February  12,  2003,  10:45  a.m., 
which  was  published  in  the  Federal 
Register  on  January  16,  2003,  68  FR 
2343. 

The  notice  is  being  amended  to 
include  a  closed  session  on  February  12 
from  8  a.m.  to  8:30  a.m. 

The  open  session  will  convene  at  8:30 
a.m.  The  meeting  is  partially  closed  to 
the  public. 

Dated:  February  6.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-3619  Filed  2-13-03;  8:45  am) 
SaiMG  coos  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
-  amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  RFP-NICHD-2003- 
08 — Folate  and  Neural  Tube  Defects. 

Date:  March  4.  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6120 
Executive  Blvd..  Rockville.  MD  20852. 
Telephone  conference  call. 

Contact  Person:  Hameed  Khan,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01,  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 
Dated:  February  6.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-3620  Filed  2-13-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  ^^^  Infectious  Diseases  Special 
Emphasis  Panel,  Antibody  Production 
Facility. 

Date:  February  24,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Four  Points  Sheraton.  Embassy  I. 
8400  Wisconsin  Avenue.  Bethesda.  MD 
20814. 

Contact  Person:  Nasrin  Nabavi,  Scientific 
Review  Administrator.  Scientific  Review 
Program.  Division  of  Extramural  Activities. 
NIAID,  NIH,  Room  2217,  6700B  Rockledge 
Drive.  MSC  7616,  Bethesda,  MD  20892-7616. 
301  496-2550.  nn30t@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  6,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-3621  Filed  2-13-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Human  Respiratory 
Pathogens:  Bacterial  (Part  A). 

Date:  March  18.  2003. 

rime;  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Latham  Hotel.  3000  M  Street,  NW., 
Washington.  DC  20007. 

Contact  Person:  Eugene  R.  Baizman.  Ph.D.. 
Scientific  Review  Administrator.  NIH/NIAID/ 
DEA,  Scientific  Review  Program.  Room  2209, 
6700B  Rockledge  Drive,  Bethesda.  MD 
20892-7616.  301-496-2550.  eb237e@nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Human  Respiratory 
Pathogens:  Viral  (Part  B). 

£>ate.  March  19,2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Latham  Hotel.  3000  M  Street.  NW.. 
Washington.  DC  20007. 

Contact  Person:  Eugene  R.  Baizman.  Ph.D.. 
Scientific  Review  Administrator.  NIH/NIAID/ 
DEA.  Scientific  Review  Program,  Room  2209, 
6700B  Rockledge  Drive.  Bethesda.  MD 
20892-7616.  301-496-2550.  eb237e@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  February  6.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee'Policy. 

[FR  Doc.  03-3622  Filed  2-13-03;  8:45  am] 
BaUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
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proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Primary  Immujiodeficiency 
Disease  Consortium. 

Dofe.  March  13.2003. 

Time:  11  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contracf 
proposals. 

Place:  National  Institutes  of  Health. 
Rockledge  6700.  670OB  Rockledge  Drive,    - 
Bethesda,  MD  20817.  (Telephone  conference 
c«ll.) 

Contact  Person:  Priti  Methrotra.  Ph.D., 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Allergy  and  Infectious  Diseases.  National 
Institutes  of  Health.  6700-B  Rockledge  Drive. 
Room  2100.  Bethesda.  MD  20892-7616.  301- 
435-9369.  pml58b@nih.gpv. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transportation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  February  6,  2003. 
LaVeme  Y.  Springfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-3623  Filed  2-13-03;  8:45  ami 
BM.LINQ  COM  4140-01-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application^  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development 
Subcommittee. 

Do/e;  March  12.2003. 

Time:  6  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 


Contact  Person:  Khursheed  Asghar.  PhD., 
Chief,  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health. 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547,  Bethesda.  MD  20892-9547. 
(301)443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Training  and  Career  Development 
Subcommittee. 

ZJote.  March  12.  2003. 

Time:  7:30  p.m.  to  8:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Khursheed  Asghar.  PhD.. 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547,  Bethesda,  MD  20892-9547. 
(301)443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  Program 
Projects. 

Dofe.  March  17.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  2401  M 
Street.  NW.,  Washington.  DC  20037. 

Contact  Person:  Khursheed  Asghar,  PhD., 
Chief.  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse.  National  Institutes  of  Health. 
DHHS,  6001  Executive  Boulevard.  Room 
3158.  MSC  9547,  Bethesda,  MD  20892-9547. 
(301)443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93. 278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  6.  2003. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-3624  Filed  2-13-03;  8:45  am] 

BILLMG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND. 
HUMAN  SERVICES 


National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Minority  Training  and  Development. 

Date:  February  24,  2003. 

Time:  10:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Selected  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-1513, 
psherida@mail.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
•  NIMH  Cognition  and  Behavior  Conte  Centers 

Date:  March  13,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Benjamin  Xu,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6143,  MSC 
9608,  Bethesda,  MD  20892-9608,  301-443- 
1178,  benxul@mail.nih.gov: 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  February  5.  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-3627  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the  ^ 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Contracts  for  National  Coordination  Office- 
NNTC. 

Date:  March  10,  2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Houmam  H  Araj,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6148,  MSC  9608, 
.Bethesda.  MD  20892-9608,  301-443-1340, 
haraj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  5,  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-3628  Filed  2-13-03;  8:45  am] 

BILLMG  COOE  414(M>1-M* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Dlseases;Notlce 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Test  Strip  for 
Urinary  Cystine. 

Date:  February  25,  3003. 

Time:  11  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Maxine  A.  Lesniak,  PhM, 
Scientific  Review  Administrator,  Review 
'  Branch,  DEA,  NIDDK,  Room  756  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7792jesniakm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  5.  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3629  Filed  2-13-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 
Publications  SEP  P  M3. 

Z?ofe.M"arch21,2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD.,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramiual  Programs,  6705 
Rockledge  Drive.  Suite  301,  Bethesda.  MD 
20894. 

(Catalogue  6f  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  February  5,  2003. 
LaVerae  Y.  Strii^eld, 
Director,  Office  of  Federal  Advisory 
Comihittee  Policy. 
[FR  Doc.  03-3630  Filed  2-13-03;  8:45  am] 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice  • 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  R03's  SEP. 

Date:  March  28.  2003. 

Time:  7:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  Chevy  Chase     ■> 
Pavilion,  4300  Military  Road,  NW.. 
Washington,  DC  20015. 

Contact  Person:  Merlyn  M.  Rodrigues.  MD. 
PhD.,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs.  6705 
Rockledge  Drive.  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domeistic  Assistance 
Program  Nos.  93.879,  Medical  Libran,' 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  February  5.  2003. 
LaVerae  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-3631  Filed  2-13-03;  8:45  am 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG1-F05 
(20)  L  Fellowships:  Cell  and  DevelopmenI 
Biology. 

Dattr  February  26-28,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Old  Town 
Alexandria.  480  King  Street,  Alexandria,  VA 
22314. 

Contact  Person:  Richard  D.  Rodewald. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5142, 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1024.  rodewalr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Tuberculosis. 

Date:  February  26,  2003. 

Time:  8:30  a.m.  to  5  p.m.    ■ 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Timothy  ).  Henry.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4180, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1147. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Experimental 
Therapeutics  Subcommittee  2. 

Date:  February  26-28.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Marcia  Litwack.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6206. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1719. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG  1 
VISC(Ol)  Biology  and  Diseases  of  the 
Posterior  Eye. 
Date:  February  26-28,  2003. 
Time:  8:30  a.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20037. 

Contact  Person:  Michael  H.  Chaitin,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5202. 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
0910.  chaitinm@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases  . 
and  Microbiology  Integrated  Review  Group. 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 
Date:  February  26-27.  2003: 
Time:  8:30  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel.  One 
Washington  Circle,  Washington.  DC  20037. 

Contact  Person:  Neal  B.  West.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3202. 
MSC  7808.  Bethesda.  MD  20892-7808.  (301) 
435-2514.  westnea@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Rheumatology  SBIR's. 
Date:  February  26.  2003. 
Time:  11  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel.  One 
Washington  Circle.  Washington.  DC  20037. 

Contact  Person:  Harold  M.  Davidson.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4216. 
MSC  7814.  Bethesda.  MD  20892,  (301)  435- 
1776.  davidsoh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CDF- 
4  (02)  M:Cell  Biology. 
Date:  February  26,  2003. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Alexandra  M.  Ainszteln. 
PhD.  Scientific  Review  Administrator  Intern. 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5144.  MSC  7840.  Bethesda.  MD  20892. 
(301)  451-3848.  ainsztea@csrnih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Nursing 
Science:  Children  and  Families. 
Date:  February  26.  2003. 
Time:  3:30  p.m.  to  5:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Tysons  Comer,  1960 
Chain  Bridge  Road.  McLean.  VA  22102. 

Contact  Person:  Gertrude  K.  McFarland. 
DNSC.  FAAN.  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 


National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  3156.  MSC  7770.  Bethesda.  MD 
20892.  (301)  435-1784.  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
BBBP-2  02M:  Member  Conflict:  Behavioral 
Pharmacology. 

Date:  February'26.  2003. 
Time:  3:30  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Thomas  A  Tatham.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3114. 
MSC  7848.  Bethesda,  MD  20892.  (301)  594- 
6836.  tathamt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Prokaryotic 
and  Eukaryotic  Molecular  Biology  and 
Genetics. 

Date:  February  26-28.  2003. 
Time:  8  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Mary  P.  McCormick.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2208. 
MSC  7890.  Bethesda.  MD  20892.  (301)  435- 
1047.  mccom»m@csr. nj7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Computational  Biology. 

Date:  February  27-28.  2003. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  480  King  Street, 
Alexandria.  VA  22314. 

Contact  Person:  George  W.  Cbacko.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room:  4202. 
MSC:  7812,  Bethesda  MD  20892.  (301)  435- 
1220.  chackoge@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Physiological 
Chemistry  Study  Section. 
Date:  February  27-28.  2003. 
Time:  8  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel.  2033  M  Street, 
NW..  Washington.  DC  20036. 

Contact  Person:  Richard  Panniers.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5148. 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Social  Sciences, 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group.  Nursing  Research 
Study  Section,  Nursing  Science:  Adults  and 
Older  Adults. 
Date:  February  27-28.  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Tysons  Corner.  1960 
Chain  Bridge  Road,  McLean.  VA  22102. 
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Contact  Person:  Gertrude  McFarland. 
DNSC.  FAAN,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive.  Room  3156.  MSC  7770.  Bethesda,  MD 
20892,  (301)  435-1784,  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group.  Social  Sciences. 
,  Nursing,  Epidemiology  and  Methods  3. 

Date:  February  27-28,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3160, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0694. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  6, 

Date:  February  27-28,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  2401  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Scientific  Review  Administrator  and  Chief, 
MDCN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5210, 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
1248.  jelsemac@csr.nih.gov. 

Contact  Person:  Carole  L.  Jelsema.  PhD, 
Scientific  Review  Administrator  and  Chief, 
MDCN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5210. 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1248.  jelsemac@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group.  Cell 
Development  and  Function  5. 

Date:  February  27-28.  2003. 

Time:  8  a.m.'to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Sherry  L.  Dupere.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136. 
MSC  7840.  Bethesda.  MD  20892,  (301)  435- 
1021,  duperes@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  FIO  (20): 
Fellowships:  Pathophysiology. 

Date:  February  27-28.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row. 
2015  Massachusetts  Ave.,  NW..  Washington. 
DC  20036. 

Contact  Person:  Peter  J.  Perrin.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  2183, 
MSC  7818,  Bethesda.  MD  20892.  (301)  435- 
0682.  perrinp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  FlO  (21) 
Fellowship:  Pathophysiology. 
Date:  February  27.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row. 
2015  Massachusetts  Ave..  NW.,  Washington. 
DC  20036. 

Contact  Person:  Peter  J.  Perrin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  institutes  of 
Health.  6701  Rockledge  Drive.  Room  2183, 
MSC  7818.  Bethesda,  MD  20892,  (301)  435- 
0682,  perrinp@car.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Groupu,     . 
Pharmacology  Study  Section, 

Date:  February  27-28,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4172. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
4522.  gibsoni@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group. 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  February  27-28.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  Hotel.  1615  Rhode 
Island  Ave..  NW..  Washington.  DC  20036. 

Contact  Person:  Jo  Pelham.  BA.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Brain 
Disorders  and  Clinical  Neurosciences  ZRGl- 
1  BDCN-6  (01). 

Date:  February  27-28.  2003.     . 

Time:  8:30  a.m.  to  5  p.m.  - 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House  Hotel, 
Presidential  Library,  1615  Rhode  Island 
Avenue.  NW..  Washington.  DC  20036. 

Contact  Person:  Jay  Cinque,  MSC. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5186, 
MSC  7846.  Bethesda.  MD  20892.  (301)  435- 
1252. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Chemistry/ 
Biophysics  SBIR/STTR  Panel. 

Date:  February  27-28.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant- 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin    ♦ 
Avenue.  Bethesda,  MD  20814. 


Contact  Person:  Vonda  K.  Smith,  PhD, 
Scientific  Review  Administrstor,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4172, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1789,  smithvo@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Bacterial 
Pathogenesis. 

Date:  February  27-28,  2003. 

Time:  8:30  a.m.  to  5  p.m. 
•  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4180. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1147. 

Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group.  Molecular.  Cellular  and 
Developmental  Neurosciences  3. 

Date:  February  27-28,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicalions. 

Place:  Marriott  Riverwalk  Hotel.  711 
Riverwalk  Street.  San  Antonio.  TX  78205. 

Contact  Person:  Michael  A  Lang.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5210. 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
1265.  Iangm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Partel, 
Psychosocial  Risk  and  Disease  Prevention. 

Date:  February  27-28.  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave.,  NW..  Washington.  DC  20037. 

Contact  Person:  Deborah  L.  Young-Hyman. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4188, 
MSC  7808,  Bethesda.  MD  20892.  (301)  451- 
8008.  younghyd@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Skeletal 
Muscle  and  Biology. 

Date:  February  27-28,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row. 
2015  Massachusetts  Ave..  NW..  Washington. 
DC  20036.. 

Contact  Person:  Paul  D.  Wagner,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108. 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

Name  of  Committee:  Social  Sciences. 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group.  Social. Sciences. 
Nursing.  Epidemiology  and  Methods  1. 

•Dare:  February  27-28.  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Wyndham  Washington,  DC.  1400  M 
Street,  NW..  Washington,  DC  20005. 

Contact  Person:  Ellen  K.  Schwartz.  PhD. 
EDD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3168, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0681. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  2. 

Date:  February  27-28.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Yvette  Davis,  VMD,.MPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3152, 
MSC  7770,  Bethesda.  MD  20892,  (301)  435- 
0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Alpha 
Adrenergic  Signaling. 

Date:  February  27,  2003. 

Time:  1  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  300  M  Street.  NW., 
Washington.  DC  20007. 

Contact  Person:  Anshumali  Chaudhari. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4124, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS 
T:  lOB:  Small  Business:  Endocrinology, 
Metabolism,  Nutrition,  &  Reproductive 
Sciences. 

Date:  February  27-28,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6164. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1041. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Metallobiochemistry  Study  Section. 

Date:  February  28,  2003. 

Time;  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Phoenix  Park  Hotel.  520  North 
Capitol  Street.  Washington.  DC  20001. 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1723,  nelsonja@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Adverse 
Drug  Reactions. 


Date:  February  28.  2003.  . 

Time;  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  Utham  Hotel.  3000  M  Street.  NW., 
Washington,  DC  20007. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for- 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
4522.  gibsonj@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  February  6.  2003. 
LaVerae  Y.  Stringfield, 
Director.  Office  df  Federal  Advisory 
Committee  Pblicy. 
|FR  Doc.  03-3625  Filed  2-13-03;  8:45  am) 

BILUtNS  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
February  10,  2003.  8  a.m.  to  February 
10.  2003,  4  p.m.,  which  was  published 
in  the  Federal  Register  on  January  29. 
2003.  68  FR  4501-4503. 

The  meeting  will  be  two  days 
February  9-10,  2003,  from  7:30  p.m.  to 
4  p.m.  The  location  remains  the  same. 
The  meeting  is  closed  to  the  public. 

Dated:  February  6,  2003. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3626  Filed  2-13-03;  8:45  am] 
MLLMO  COM  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

Prospective  Grant  of  Exclusive 
License:  Vaccines  Against  Rotavirus 
Disease 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
action:  Notice. 

summary:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Hiunan  Services,  is  contemplating 


the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  USPN  4,704,275,  USPN 
4,751,080  ("Vacciiie  Against  Rotavirus 
Disease"  and  USPN  4,571.385  ("Genetic 
Re-assortment  Of  Rotaviruses  For 
Production  Of  Vaccines  And  Vaccine 
Preciusors")  and  foreign  patent  ;, 

applications  or  other  related  materials  to 
BIOVIRx,  Inc.  of  Shoreview,  MN.  The 
rights  to  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  April  15, 
2003  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  a 
license  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Steven  M.  Ferguson,  Deputy 
Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes 

,  of  Health,  6011  Executive  Boulevard. 

'  Suite  325.  Rockville,  MD  20852; 
Telephone:  (301)  435-5561;  Facsimile: 
(301)  402-0220;  E-mail:  sfah@nih.gov. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Patents  4,704.275  and  4.751,080 
describe  a  live,  attenuated  serotype  3 
rhesus  rotavirus  (or  reassortments 
thereof)  suitable  for  prevention  of 
rotavirus  disease  in  himians.  U.S.  Patent 
4,571,385  describes  methods  of 
producing  a  human  rotavirus  vaccine 
based  upon  the  re-assortment  of  human 
and  non-human  rotavirus  strains. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  immunoprophylactic  protection 
against  rotavirus  disease. 

This  prospective  exclusive  license 
may  be  granted  unless  within  sixty  (60) 
days  from  the  date  of  this  published 
notice,  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

'  Applications  for  a  license  filed  in 
response  to  this  notice  .v^U  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 
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Dated:  January  29.  2003. 
Jacic  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
IFR  Doc.  03-3616  Filed  2-13-03;  8:45  am] 

BILUNG  COOE  4140-in-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR-4815-N-04] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Mortgagee's  Cert/Appllcation/Monthly 
Summary  of  Assistance  Payments 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  17, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
approval  number  (2502-0081)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr«e  ntunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review;  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgagee's  Cert./ 
Application/Monthly  Summary  of 
Assistance  Payments. 

OMB  Approval  Number:  2502-0081 . 

Form  Numbers:  HUD-300  and  HUD- 
93102. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Mortgagees'  applications  for  assistance 
payments  on  behalf  of  lower  income 
homeovsmers  imder  Section  235. 

Respondents:  Business  or  other  or- 
profit. 

Frequency  of  Submission :  On 
occasion.  Monthly. 


Number  of       Annual  House  per    ^    Burden 

respondents   responses  response  hours 


Reporting  burden 


350 


24 


0.6 


5,250 


Total  Estimated  Burden  Hours:  5,250. 
Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  11,  2003. 
Wayne  Eddins, 

Departmental  Reports' Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-3775  Filed  2-13-03;  8:45  amj 

BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4665-N-07] 

Third  Meeting  of  the  Manufactured 
Housing  Consensus  Committee 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  upcoming  meeting. 


SUMMARY:  This  notice  sets  forth  the 
Schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manufactured 
Housing  Consensus  Committee  (the 
Committee).  The  meeting  is  open  to  the 
public  and  the  site  is  accessible  to 
individuals  with  disabilities. 
DATES:  The  meetings  will  be  held  on 
Tuesday.-March  4,  2003,  from  8  a.m.  to 
5  p.m.,  Wednesday,  March  5,  2003,  from 
8  a.m.  to  5  p.m.,  and  Thursday,  March 
6,  2003,  8  a.m  to  4:15  p.m. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Hyatt  Regency  Dallas  Fort  Worth 
(DFW).  International  Parkway  (inside 
DFW  International  Airport),  Dallas, 
Texas,  telephone  (972)  453-1234. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator,  Office  of  Manufactured 
Housing  Programs,  Office  of  Deputy 
Assistant  Secretary  for  Regulatory 
Affairs  and  Manufactured  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-6409  (this  is  not  a  toll-fi«e 


number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
nimiber  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  42 
U.S.C.  4503(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret 
manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards.  The  purpose  of  this  meeting 
is  to  begin  the  development  of  proposed 
model  manufactured  home  installation 
standards. 
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Tentative  Agenda 

A.  Welcome  and  Introductions 

B.  Presentation  on  Duties  of  Congress 
of  State  Administrative  Agencies 

C.  Presentation  on  Oregon's 
Installation  Set-up  Program 

D.  Installation  Standards 

E.  Dispute  Resolution 

Dated:  February  10,  2003. 
John  C  Weicher, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
IFR  Doc.  03-3776  Filed  2-13-03;  8:45  am) 

BIUJNG  CODE  4210-27-F 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Infonnation  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperworit  Reduction  Act;  Special 
Use  Permit  Application  Form  for 
Alaska  Refuges 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notibe;  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  We  have 
included  an  estimate  of  the  information 
collection  burden  in  this  notice.  If  you 
wish  to  obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  We  accept  comments  until  April 
15,  2003. 

ADDRESSES:  Send  your  comments  on  the 
requirement  to  Anissa  Craghead, 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
ms  222— ARLSQ,  4401  N.  Fairfax  Dr., 
Arlington,  VA  22203;  or 
Anissa_Craghead@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information,  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445  or 
Anissa_Cmghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 


implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  We  plan  to  submit  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  of  information  for  special  use 
permit  applications  on  national  wildlife 
refuges  in  Alaska.  We  are  requesting  a 
3-year  term  of  approval  for  this 
information  collection  activity.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  which 
amends  the  National  Wildlife  Refuge 
Administration  Act  (16  U.S.C.  668dd- 
668ee),  requires  that  we  authorize 
economic  privileges  on  any  national 
wildlife  refuge  by  permit  only  when  the 
activity  will  not  be  incompatible  with 
the  purposes  for  which  the  refuge  was 
established.  The  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILXIA)  provides  for  the  disposition 
and  use  of  a  variety  of  federally  owned 
lands  in  Alaska.  Sections  302  and  303 
of  ANILCA  identify  the  purposes  for 
which  each  refuge  in  Alaska  was 
established  and  shall  be  managed. 
Section  304  of  ANILCA  prohibits  us 
fi-om  permitting  any  use  of  Alaska 
refuges  unless  it  is  compatible  with  the 
purposes  of  the  refuge,  and  requires  that 
we  prescribe  regulations  and  impose 
terms  and  conditions  as  may  be 
necessary  and  appropriate  to  ensure 
activities  permitted  under  any  use  are  so 
compatible. 

Various  other  sections  of  ANILCA 
prescribe  additional  conditions  and 
requirements  for  us  to  permit  uses  on 
national  wildlife  refuges  in  Alaska. 
Specifically,  section  810  of  ANILCA 
requires  that  we  evaluate  the  effects  of 
any  proposed  use  on  subsistence  uses 
and  needs.  Section  1303  of  ANILCA 
establishes  requirements  and  conditions 
for  permitting  use  or  construction  of 
cabins,  and  states  that  we  will  issue  no 
special  use  permits  for  cabins  unless  the 
permit  applicant  provides  certain  items 
of  information.  Section  1307  of  ANILCA 
contains  provisions  concerning  persons 
and  entities  to  whom  we  are  to  give 
special  rights  and  preferences  with 
respect  to  providing  commercial  visitor 


services  (except  for  guided  hunting  and 
sport  fishing  services)  on  units  of  the 
National  Wildlife  Refuge  System  in 
Alaska. 

Our  general  refuge  regulations 
provide  for  public  entry  for  specialized 
purposes,  including  economic  activities 
such  as  the  operation  of  guiding, 
outfitting,  and  other  visitor  services  on 
refuges  by  concessionaires  or 
cooperators  under  appropriate  contracts 
or  legal  agreements  (see  50  CFR  part 
25.61)  or  special  use  permits  (see  50 
CFR  parts  26.22(b)  and  26.25).  Alaska 
refuge  regulations  provide  the 
authorities  and  procedures  for  selecting 
permittees  on  Alaska  refuges,  the  vast 
majority  of  which  are  providers  of 
services  and  facilities  to  the  public  (see 
50  CFR  parts  36.  37  and  36.41).  We 
issue  permits  for  a  specific  time  period 
as  determined  by  the  type  and  location 
of  the  use  or  visitor  service  provided. 

We  supply  refuge  special  use  permit 
applications  to  interested  Alaska 
citizens  upon  request.  We  use 
information  provided  on  the  permit 
application  to  determine  whether  the 
applicant  is  qualified  and  eligible  for  a 
permit.  For  competitively  awarded 
permits,  we  use  the  information  to 
ensure  that  we  select  the  most  qualified 
applicants  to  receive  the  benefit  of  a 
refiige  permit.  In  applicable  situations, 
we  also  use  the  infonnation  to 
determine  the  applicant's  eligibility  for 
special  rights  and  preferences  required 
by  section  1307  of  ANILCA.  In  addition, 
Alaska  refuge  managers  need  the 
information  requested  on  the  permit 
application  to  evaluate  potential 
impacts  of  the  proposed  uses  on  refuge 
resources  and  other  refuge  users.  Using 
information  provided  on  the  application 
form,  refuge  managers  must  determine 
or  ensure  that  the  proposed  uses  are 
compatible  with  the  purposes  of  the 
refuge,  provide  safe  and  high  quality 
visitor  services  to  the  public,  and  are 
consistent  with  other  statutory  and 
regulatory  requirements  for  management 
of  Alaska  refuges. 

Title:  Special  Use  Permit  Applications 
for  National  Wildlife  Refuges  in  Alaska. 

OMB  Control  Number:  1018-0014. 

Service  Form  Number:  3-2001. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households;  business 
and  other  for-profit  institutions;  not-for- 
profit  institutions;  farms;  and  State, 
local,  or  Tribal  governments. 
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Information  Coi  i  fction  Burden  Ectimate 

» 

Type  of  permit  application 

Annual 

number  of 

respondents 

Completion 
time  (in  hrs.) 

Annual  burden 

(in  hrs.) 

Comoetitivelv  issued  Dermit  ^ 

180 
170 

30 
1.5 

5,400 

Non-comoetitivelv  issued  Deimit 

255 

Combined  Total                   

350 

5,655 

We  invite  comments  concerning  this 
renewal  on  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)   , 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  This  information 
collection  is  part  of  a  system  of  record 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  February  10,  2003. 
Anissa  Craghead, 

Information  CoHection  Officer,  Fish  arid 
Wildlife  Service. 
[PR  Doc.  03-3743  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  National 
Management  Plan  for  ttie  Genus 
Eriocheir 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Draft  National 
Management  Plan  for  the  Genus 
Eriocheir  for  public  review  and 
comment.  The  document  was  prepared 
by  the  Chinese  Mitten  Crab  Control 
Working  Group  of  the  Aquatic  Nuisance 
Species  Task  Force,  as  authorized  by 
section  4722(c)  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  (NANPCA)  of  1990  (16 
U.S.C.  1701  et  seq.).  Comments  received 
will  be  considered  in  preparing  the  final 
National  Management  Plan  for  the 
Genus  Eriocheir,  which  will  become  the 
basis  for  cooperative  and  integrated 
management  of  the  Chinese  Mitten  Crab, 
Eriocheir  sinensis,  with  the  involvement 
of  Federal,  State,  Tribal,  and  local 
resource  agencies. 


DATES:  Comments  on  the  draft  National 
Management  Plan  for  the  Genus 
Eriocheir  should  be  received  by  March 
31,2003. 

ADDRESSES:  Written  responses  and 
requests  for  copies  of  the  document 
should  be  mailed  to  Chair,  Chinese 
Mitten  Crab  Control  Working  Group, 
U.S.  Fish  and  Wildlife  Service, 
Sacramento/San  Joaquin  Estuary 
Fishery  Resources  Office  (SSJEFRO), 
4001  North  Wilson  Way,  Stockton,  CA 
95205-2486. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Webb,  Chair,  Chinese  Mitten  Crab 
Control  Working  Group,  at  209-946- 
6400  ext.  311  or  by  e-mail  at 
kim_webb@fws.gov  or  Sharon  Gross, 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force  at  703-358-2308  or 
by  e-mail  at  sharon_gross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Chinese  mitten  crab,  Eriocheir  sinensis, 
is  a  recently  introduced  species  to  the 
San  Francisco  Estuary  and  associated 
watershed.  The  most  probable 
mechanisms  of  introduction  to  the 
estuary  were  deliberate  release  to 
establish  a  fishery  and/ or  accidental 
release  via  ballast  water.  This  species  is 
native  to  coastal  rivers  and  estuaries  of 
Korea  and  China  along  the  Yellow  Sea. 
The  Chinese  mitten  crab  is  presently 
well-established  throughout  the  San 
Francisco  Bay,  the  Sacramento-San 
Joaquin  Delta,  and  the  mainstems  of  the 
major  rivers  and  tributaries  that  flow 
into  the  estuary.  Both  the  distribution 
and  population  size  of  this  species 
continue  to  rapidly  increase. 

The  establishment  of  this  species  in 
North  America  is  of  concern  because  the 
crab  is  considered  a  pest  in  northern 
Europe.  The  crab  was  accidentally 
introduced  to  Germany  in  the  early 
1900s,  proliferated  and  spread  to  many 
northern  European  rivers  and  estuaries, 
where  it  impacted  local  fisheries  and 
levee  integrity.  Once  mitten  crabs 
become  estafalished,there  may  be 
numerous  negative  impacts.  The 
following  description  of  negative 
impacts  has  been  developed  from  a 
review  of  the  literature  and  from 
experience  with  the  California  crab 
populations: 


•  Levees  and/or  banks  are  weakened 
due  to  mitten  crab  burrowing,  leading  to 
increased  maintenance/repair 
requirements,  slumping  and/or  failure 
of  banks  and/or  levees.  The  tidal  marsh 
and  the  mouth  of  San  Francisquito 
Creek  has  experienced  enhanced 
erosion  where  horizontal  mitten  crab 
burrows  cut  into  the  marsh  sediments. 

•  Mitten  crab  feeding  behavior  . 
contributes  to  a  decrease  in  vegetation 
in  agriculture  fields  and/or  natural     - 
habitats. 

•  Fish  in  fish  salvage  or  fish  passage 
operations  face  increased  mortality  due 
to  the  presence  of  mitten  crab  in  the 
facilities.  At  peak  times  of  fall  migration 
period,  estimated  fish  mortality 
attributed  to  the  crabs  at  the  federal 
facility  at  Tracey  is  reported  to  be  98- 
99%.  The  economic  impact  incurred  to 
the  fish  salvage  facilities  amounted  to 
over  one  million  dollars. 

•  Water  diversion/industrial  use 
activities  are  subject  to  interference  due 
to  crabs  blocking  or  clogging  systems. 

•  Recreational  and  commercial 
fishing  are  subject  to  interference  and 
reductions  in  opportunities/efficiencies 
due  to  blocking/clogging  of  traps/nets, 
bait  stealing  and/or  damage  to  gear  or 
catch. 

•  The  impacts  of  predation, 
competition,  habitat  alteration  and/or 
foodweb  disturbance  on  biotic 
populations  leads  to  a  decrease  in  biotic 
populations  and/or  biodiversity,  and  a 
change  in  the  commimity  structure. 

•  Public  and  wildlife  health  risks 
arising  fi'om  potential  bioaccumulation 
and  biomagnification  of  contaminants, 
the  transfer  of  disease,  or  spread  of 
parasites  leads  to  a  decrease  in  public/ 
wildlife  health.  These  risks  are  escalated 
both  by  direct  consumption  of  the  crab 
or  indirectly  by  consumption/ 
association  with  animals  that  prey  on  or 
associate  with  the  crab. 

In  recognition  of  these  threats,  the 
California  Department  of  Fish  and  Game 
added  the  genus  Eriocheir  to  its  List  of 
Prohibited  Species  (Section  671,  Title 
14)  in  1986.  The  U.S.  Fish  and  Wildlife 
Service  added  the  genus  to  its  injurious 
wildlife  list  under  the  Lacey  Act  in  1989 
(50  CFR  16.13).  The  ANS  Task  Force  has 
followed  the  status  of  the  mitten  crab 
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invasion  of  California  since  early  1998 
and  determined  that,  under  the 
authority  of  NANPCA,  the  development 
of  a  cooperative  and  comprehensive 
management  plan  for  the  genus 
Eriocheir  was  appropriate  and 
necessary.  The  U.S.  Fish  and  Wildlife 
Service  supported  a  literature  search 
and  summary,  organized  a  public 
meeting  and  workshop,  and  developed 
a  report  in  1999  to  the  ANS  Task  Force 
entitled  "The  Chinese  Mitten  Crab 
Invasion  of  California:  A  Draft 
Management  Plan  for  the  Genus 
Eriocheir."  In  2001  the  ANS  Task  Force 
developed  a  Mitten  Crab  Control 
Working  Group  (imder  the  authority  of 
NANPCA)  and  charged  the  committee 
with  the  task  to  review  and  edit  the 
draft  plan.  The  conmiittee  submitted  a 
revised  version  of  the  draft  plan  to  the 
ANS  Task  Force  for  review  and 
approval  in  2002. 

The  purpose  of  the  draft  management 
plan  is  to  assist  the  ANS  Task  Force  and 
other  interested  parties  with  a 
determination  of  appropriate  responses 
to  the  Chinese  mitten  crab  invasion  of 
the  San  Francisco  Bay  and  estuary,  as 
well  as  the  threat  to  other  estuaries.  The 
plan  addresses  the  information  and 
initial  recommendations  as  well  as  the 
opinions  of  conunittee  members 
regarding  priorities  for  implementation 
of  management  actions.  Currently,  there 
is  not  enough  information  about  this 
crab  to  implement  many  management 
actions  with  a  high  degree  of 
confidence;  therefore,  a  vital  component 
of  this  program  is  adaptive  management. 
As  implementation  moves  forward, 
results  of  new  findings  will  be 
incorporated  into  future  planning. 
Continual  integration  of  findings  will 
require  flexibility  in  adoption  of  many 
program  components,  but  it  will  greatly 
enhance  the  success  of  the  program  by 
allowing  decisions  to  be  based  on  more 
complete  scientific  information. 

The  goal  of  the  draft  National  Plan  is 
to  prevent  or  delay  the  introduction  and 
spread  of  Eriocheir  species  to  new  areas 
and  reduce  the  negative  impacts  of 
existing  populations. 

The  draft  plan  has  identified  the 
following  four  primary  objectives:  (1) 
Preventing  introductions  and  spread;  (2) 
detecting  new  populations  and 
monitoring  existing  populations;  (3) 
reducing  negative  impacts;  and  (4) 
developing  strategies  and  methods  for 
population  control  and  management. 
Elements  of  research,  outreach  and 
management  pertain  to  each  of  these 
objectives. 

The  draft  plan  has  outlined  actions 
not  only  to  minimize  further  impacts  in 
California,  but  to  also  prevent  invasions 
in  other  ecosystems.  IJue  to  reports  of 


crab  sightings  and  the  susceptibility  of 
these  regions,  the  Columbia  River, 
Mississippi  River,  Hudson  River,  and  St. 
Lawrence  River  are  considered  areas 
that  may  soon  face  the  same  type  of 
invasion  that  San  Francisco  Bay  has 
experienced.  Without  the 
implementation  of  proactive  efforts  to 
prevent  new  introductions  and  spread 
ft-om  California,  control  and 
management  activities  will  likely  be 
required  in  numerous  locations 
throughout  the  country  in  the  future, 
making  management  efforts  even  more 
complex  and  expensive.  Importantly, 
while  immediate  actions  are  warranted 
in  the  draft  plan,  additional  biological 
information  is  also  needed  to  allow 
development  of  a  theoretically  based 
management  plan  that  will  allow  us  to 
minimize  negative  impacts  on  the  very 
resources  we  hope  to  protect. 

The  draft  National  Management  Plan 
for  the  Genus  Eriocheir  is  available  on 
the  ANS  Task  Force  Web  site  (http:// 
www.anstaskforce.gov)  You  may  also 
request  copies  of  the  draft  plan  by 
calling  or  writing  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  January  21.  2003. 
Everett  Wilson, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 
Task  Force,  Assistant  Director— Fisheries  and 
Habitat  Conservation. 
IFR  Doc.  03-3745  Filed  2-13-03:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-IMonth  Finding  for  a 
Petition  To  List  ttte  California  Spotted 
Owl  {Strix  occldentallM  occldentalls) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  12-month  petition 

finding. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
12-month  finding  for  a  petition  to  list 
the  California  spotted  owl  (Strix 
occidentalis  occidentalis)  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  After  reviewing  the  best 
available  scientific  and  commercial 
information  available,  we  find  that  the 
petitioned  action  is  not  warranted.  We 
continue  to  ask  the  public  to  submit  to 
us  any  new  information  that  becomes 
available  concerning  the  status  of  or 
threats  to  this  species.  This  information 
will  help  us  monitor  and  encourage  the 
conservation  of  this  species. 


DATES:  The  finding  announced  in  this 
document  was  made  on  February  7. 
2003.  You  may  submit  new  information 
concerning  these  species  for  our 
consideration  at  any  time. 
ADDRESSES:  You  may  send  data, 
information,  comments,  or  questions 
concerning  this  finding  to  Field 
Supervisor  (Attn:  CASPO),  Sacramento 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  California 
95825.  You  may  inspect  the  petition, 
administrative  finding,  supporting 
information,  and  comments  received,  by 
appointment,  during  normal  business 
hours,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Moore  or  Ken  Sanchez  at  the 
above  address  (telephone  at  916/414- 
6600;  facsimile  at  9VS/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Threatened  and  Endangered  Species 
that  presented  substantial  scientific  or 
commercial  information  that  listing  may 
be  warranted,  we  make  a  finding  within 
12  months  of  receiving  the  petition  on 
whether  the  petitioned  action  is:  (a)  Not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  by  other 
pending  proposals.  Such  12-month 
findings  are  to  be  published  promptly  in 
the  Federal  Register. 

On  April  3,  2000,  we  received  a 
petition  dated  April  2000.  bom  the 
Center  for  Biological  Diversity,  Tucson, 
Arizona,  and  Sierra  Nevada  Forest 
Protection  Campaign,  Sacramento, 
California,  and  other  organizations  to 
Hst  as  threatened  or  endangered  the 
California  spotted  owl  (Strix 
occidentalis  occidentalis).  The  names, 
addresses,  and  signatures  of 
representatives  of  these  organizations 
followed  in  a  letter  dated  April  17, 
2000.  These  organizations  filed  the 
petition  on  behalf  of  themselves  and  14 
other  organizations  and  requested  that 
we  designate  critical  habitat  for  the 
California  spotted  owl  concurrent  with 
listing.  Further,  they  requested 
emergency  listing  and  emergency 
designation"  of  critical  habitat.  Although 
emergency  listing  and  designation  of 
critical  habitat  are  not  petitionable 
actions  under  the  Act,  we  determined 
that  an  emergency  situation  did  not 
exist. 

On  October  12,  2000,  we  published  a 
90-day  finding  on  that  petition  in  the 
Federal  Register  (65  FR  60605).  In  that 
publication  we  found  that  the  petition 
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presented  substantial  scientific  or 
commercial  information  to  indicate  that 
listing  the  California  spotted  owl  may  be 
warranted,  and  we  requested 
information  and  data  regarding  the 
species.  On  July  31,  2001,  the  Center  for 
Biological  Diversity  and  others  filed  a 
complaint  in  District  Court,  alleging  the 
Service  failed  to  make  a  timely  12- 
month  finding  in  response  to  their 
listing  petition.  On  March  5,  2002,  the 
District  Court  entered  an  order  requiring 
the  completion  of  the  12-month  finding 
by  February  10,  2003. 

The  Petition 

The  petitioners  believe  that  listing  the 
California  spotted  owl  is  necessary 
because  t)f  factors  related  to  loss  and 
modification  of  habitats  from  timber 
harvest  and  urbanization,  lack  of 
existing  State  or  Federal  regulatory 
mechanisms  that  protect  the  species, 
and  declines  in  the  population. 

The  petitioners  believe  listing  is 
necessary  primarily  because  past  timber 
harvest  in  the  Sierra  Nevada  has 
resulted  in  the  loss  of  key  components 
of  spotted  owl  habitat  over  large 
portions  of  the  landscape.  They  also 
believe  that  current  Federal  land 
management  agency  strategies  and 
private  land  forest  practices  are 
resulting  in  the  loss  or  destruction  of 
spotted  owl  habitat.  They  expressed 
special  concern  about  past  timber 
harvest  practices  that  selectively 
removed  the  larger,  older  trees  that 
comprise  a  key  component  of  spotted 
owl  breeding  habitat. 

The  petitioners  refer  to  the  "Interim 
Guidelines"  of  the  Federal  land 
management  strategy  in  place  at  the 
time  the  petition  was  submitted  (April 
2000)  to  conclude  that  current  and 
planned  timber  sales  would  continue  to 
remove  key  components  of -spotted  owl 
habitat.  The  petitioners  believe  the 
cumulative  effects  of  continued  timber 
harvest  and  fuels  reduction  projects  on 
Federal  lands  would  have  dramatic 
effects  on  the  spotted  owl. 

The  petitioners  state,  "*  *  *  there  are 
almost  no  protections  for  spotted  owls 
*   *   *"  on  private  lands.  They  assessed 
the  State  mechanism  for  permitting 
timber  harvest  and  analyzed  recent 
timber  harvest  plans  to  conclude, 
"*  *  *  owls  are  being  heavily  impacted 
by  logging  on  private  lands."  Additional 
evidence  of  habitat  destruction  cited  by 
the  petitioners  includes  urbanization 
and  development,  particularly  loss  of 
habitat  at  lower  elevations  from  new 
home  construction. 

The  petitioners  cite  recent  studies  that 
report  potential  population  declines  as 
further  evidence  to  support  a  positive 
listing  decision.  The  petitioners  review 


and  interpret  several  studies  of 
California  spotted  owl  population 
dynamics  to  infer  "drastic"  annual 
declines  in  the  population. 

Other  impacts  addressed  in  the 
petition  include  livestock  grazing, 
recreation,  climate  change,  fire, 
competition  fi-om  the  barred  owl,  and 
disease  and  predation.  These  are 
impacts  thought  by  the  petitioners  to  be 
apparent,  though  not  well  studied  or 
documented. 

Taxonomy  and  Description 

The  spotted  owl  was  first  described  as 
Symium  occidentals  by  John  Xantus  in 
1859  based  on  a  specimen  collected  at 
Fort  Tejon,  Kern  County,  California 
(Xantus  1859).  The  species  was  later 
reassigned  to  the  genus  Strix  (Ridgway 
1914).  The  specific  name  was  altered  to 
conform  to  the  Code  of  Zoological 
Nomenclature,  yielding  the  scientific 
name  Strix  occidentalis  (Service  1993). 
Currently,  the  American  Ornithologist 
Union  (AOU)  recognizes  three 
subspecies  of  spotted  owls:  the 
California  spotted  owl  [Strix 
occidentalis  occidentalis),  the  northern 
spotted  owl  (Strix  occidentalis  caurina), 
and  the  Mexican  spotted  owl  (Strix 
occidentalis  lucida)  (AOU  1957). 

The  spotted  owl  is  mottled  in 
appearance.  It  has  a  brown  back  with 
white  spots  and  brown  barring.  The 
facial  disk  is  pale  brown  with    . 
concentric  rings  of  dark  brown, 
bordered  by  a  ring  of  dark  brown 
feathers.  A  conspicuous  light-colored 
"X"  is  apparent  between  the  eyes  above 
its  pale  yellowish  beak,  where 
"eyebroAvs"  and  "whiskers!'  merge 
together.  Unlike  most  other  owl  species, 
which  have  yellow  eyes,  spotted  owls 
have  dark  brown  eyes.  Wings  and  tail 
are  rounded,  and  all  flight  feathers  are 
dark  brown  with  light  brown  cross-bars. 
Sexes  cannot  be  distinguished  by 
plumage,  but  can  be  readily  identified 
by  size  and  vocalization  (Vemer  et  al. 
1992b).  Females  are  usually  larger  than 
males,  with  males  weighing  470  to  685 
grams  (g)  (17  to  24  ounces  (oz)),  and 
females  535  to  775  g  (19  to  27  oz) 
(Gutierrez  et  al.  1995).  First-  and 
second-year  adults  can  be  distinguished 
by  the  tips  of  the  tail  feathers,  which  are 
white  and  taper  to  a  sharp  point  until 
replaced  by  adult  plumage  at  about  26 
months  of  age  (Gutierrez  et  al.  1995). 
The  spotted  owl  is  the  fifth  largest 
species  of  owl  occurring  in  North 
America  (Vemer  et  al.  1992b);  It  is  41 
to  48  centimeters  (cm)  (16  to  19  inches 
(in))  in  length,  with  a  wingspan  of  107 
to  114  cm  (42  to  45  in)  (Center  for 
Biolo^cal  Diversity  2000). 

Cabfomia  spotted  owls  are  lighter 
brown  with  slightly  larger  white  spots 


than  the  northern  spotted  owl.  Mexican 
spotted  owls  are  lighter  brown  than  both 
the  California  and  northern  subspecies, 
with  some  individuals  having  a  rare 
palomino  color.  The  facial  disk  and 
upper  breast  of  the  Mexican  spotted  owl 
contain  more  white  than  the  other 
subspecies,  and  larger  white  spots  add 
to  the  perception  that  they  are  lighter  in 
color  (Gutierrez  et  al.  1995). 

The  northern  spotted  owl  was  listed 
as  threatened  under  the  Act  in  1990 
(Service  1990),  and  the  Mexican  spotted 
owl  was  listed  as  threatened  in  1993 
(Service  1993). 

Population  Genetics 

Three  genetic  markers  [i.e.,  allozymes, 
mitochondrial  DNA  and  random 
amplified  polymorphic  DNA)  have  been 
used  to  examine  the  genetic  structure  of 
spotted  owls  .  Analysis  of  allozymes 
(alternate  forms  of  proteins)  supports 
separation  of  the  Mexican  spotted  owl 
firom  the  other  two  subspecies  (Gutierrez 
et  al.  1995).  Barrowclough  et  al.  (1999) 
compared  the  sequences  of  a  fiagment  of 
mitochondrial  DNA  (mtDNA)  from  73 
individual  spotted  owls,  including 
samples  fit>m  all  three  subs{>ecies  and 
irom  multiple  populations  within  each 
subspecies.  Their  data  support  the 
separation  of  the  species  into  the  three 
currently  recognized  subspecies.  Based 
on  their  data,  die  northern  spotted  owl 
appears  to  have  diverged  from  the  other 
two  subspecies,  and  the  California 
spotted  owl  later  diverged  from  the 
Mexican  spotted  owl.  In  this  study,  gene 
flow  appeajred  relatively  high  within 
subspecies  and  low  between  subspecies 
(Barrowclough  et  al.  1999).  The  authors 
concluded  that  gene  flow  between 
northern  and  California  spotted  owls  is 
a  recent  and  uncommon  phenomenon. 

Haig  et  al.  (2001)  used  random 
amplified  polymorphic  DNA  (RAPD)  to 
analyze  genetic  variation  between 
spotted  owls  at  multiple  geographic 
levels,  including  between  subspecies. 
They  found  extremely  low  RAPD 
variation  in  spotted  owls,  with  only  11 
of  400  primers  showing  variation.  Their 
data  show  genetic  separation  of  Mexican 
spotted  owls  &t)m  California  and 
northern  spotted  owls,  but  do  not  show 
separation  between  the  California  and 
northern  subspecies.  They  suggest  that 
the  lack  of  separation  between  the 
California  and  northern  subspecies  in 
their  data  may  be  due  to  recent  gene 
flow  between  subspecies,  or  due  to  the 
low  variation  of  the  data.  We  are  also 
aware  that  additional  research  by  Haig 
and  colleagues  bearing  on  the  question 
of  subspecific  distinctions  in  spotted 
owls  has  not  yet  been  published  (A. 
Bowers.  U.S.  Fish  and  Wildlife  Service, 
in  litt.  2002). 
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Currently  available,  published  genetic 
data  (i.e.,  mtDNA  and  RAPDs) 
apparently  lead  to  different  conclusions 
regarding  subspecific  distinctions  in 
spotted  owls.  Therefore,  for  the 
purposes  of  this  finding,  we  adopt  the 
taxonomy  accepted  by  the  American 
Omidiological  Union  (AOU  1957), 
which  recognizes  the  California  spotted 
owl  as  a  distinct  subspecies  (Strix 
occidentalis  occidentalis). 

Life  History 

Mating  System  and  Reproduction. 
Spotted  owls  usually  reach  reproductive 
maturity  at  two  years  of  age,  although 
first  year  birds  have  sometimes  nested 
the  season  after  they  were  hatched. 
Considerable  variation  exists  in  both  the 
percentage  of  pairs  that  nest  and  the 
number  of  pairs  that  successfully  fledge 
young,  both  geographically  and  from 
year  to  year  (Vemer  et  al.  1992b). 

Spotted  owls  are  monogamous  with 
no  records  of  extra-pair  copulations. 
They  usually  pair  with  the  same  mate 
from  year  to  year,  although  "divorces" 
have  been  documented.  The  breeding 
season  of  California  spotted  owls 
extends  from  mid-February  to  mid- 
September  or  early  October.  Individuals 
begin  breeding  earlier  in  the  San 
Bernardino  Mountains  than  in  the  Sierra 
Nevada.  Within  a  geographic  area, 
individuals  begin  breeding  earlier  at 
lower  elevations  (Vemer  et  al.  1992b). 

California  spotted  owls  are  mostly 
nonmigratory,  remaining  within  the 
same  home  ranges  year  round.  However, 
in  the  Sierra  Nevada,  some  individuals 
migrate  downslope  to  winter  habitats 
(Vemer  et  a7.1992b).  Laymon  (1988) 
observed  the  subspecies  migrating  from 
summer  home  ranges  in  mixed  conifer 
forests  to  winter  home  ranges  in  lower 
elevation  pine-oak  woodlands.  He 
believed  that  similar  migrations  may 
also  occur  in  Southern  California. 
Tibstra  (1999)  observed  that  10  of  22 
dispersing  juvenile  owls  having  natal 
sites  in  coniferous  forest  habitats  above 
1,120  meters  (m)  (3,675  feet  (ft))  moved 
downslope  to  lower  elevation  (305  m 
(1,000  ft)  to  732  m  (2,402  ft))  pine-oak 
woodland  habitats.  Of  those  ten,  data 
were  available  through  the  following 
spring  for  only  two,  both  of  which 
overwintered  and  then  moved  back  to 
high-elevation  sites.  The  elevational 
movements  of  those  two  owls  were 
significantly  correlated  with 
environmental  temperature.  Tibstra 
speculated  that  the  pattern  of  migration 
to  winter  range  observed  in  some  adults 
may  be  established  in  the  first  year  by 
dispersing  juveniles. 

Owls  that  migrate  downslope  do  so 
between  early  October  and  mid- 
December  and  return  in  late  Febmary  to 


late  March.  Such  migrations  range  ftt)m 
15  to  65  kilometers  (km)  (9  to  40  miles 
(mi))  with  aUitudinal  changes  of  500  to 
1,500  m  (1,640  to  4,921  ft).  Some 
individuals  have  also  been  observed  to 
move  between  high-  and  low-elevation 
ranges  one  or  more  times  within  a  single 
winter  (Gutierrez  et  al.  1995). 

Individuals  of  migratory  pairs  of 
California  spotted  owls  migrate  to 
separate  winter  ranges  rather  than 
wintering  together.  After  they  retum  to 
their  summer  ranges,  they  follow  the 
same  breeding  cycle  as  nonmigratory 
pairs,  as  described  below.  However, 
they  probably  do  not  spend  as  much 
time  together  at  the  begirming  of  the 
breeding  season,  because  they  may  not 
retum  ft-om  their  winter  range  by  the 
time  nonmigratory  pairs  have  begun 
roosting  together  (Vemer  et  al.  1992b, 
Gutierrez  et  al.  1995).  Individuals  of 
nonmigratory  pairs  of  California  spotted 
owls  remain  together  on  the  same  home 
range  year  round,  but  they  do  not 
usually  roost  together  during  the  winter. 
However,  late  in  the  winter,  they 
increasingly  roost  together,  preen  each 
other,  and  occasionally  copulate.  For 
approximately  two  weeks  before  the 
first  egg  is  laid,  pairs  roost  together  and 
copulate  once  or  twice  each  evening. 
For  about  one  week  before  the  first  egg 
is  laid,  the  female  spends  most  of  her 
time  near  the  nest,  and  the  male  brings 
her  prey  items  (Vemer  et  al.  1992b. 
Gutierrez  ef  ai.  1995). 

Califomia  spotted  owl  eggs  are 
elliptical,  white  to  pearl  grey,  and 
smooth  to  slightly  granular  in  texture. 
Califomia  spotted  owl  egg  laying  peaks 
in  mid-April.  When  egg  laying  begins, 
the  female  spends  almost  all  her  time  in 
the  nest,  and  the  male  supplies  almost 
all  of  her  food.  The  number  of  eggs  in 
clutches  ranges  from  one  to  four,  with 
most  nests  containing  two.  Successive 
eggs  are  laid  approximately  three  days 
apart.  Pairs  continue  to  copulate 
throughout,  and  for  up  to  four  days, 
after  the  egg  laying  period  (Vemer  et  al. 
1992b,  Gutierrez  et  al.  1995). 

Only  the  female  incubates  the  eggs. 
During  the  first  two  days  of  incubation, 
she  may  leave  the  nest  for  up  to  two 
hours,  but  thereafter  she  will  only  leave 
the  nest  for  10  to  20  minutes  at^  time 
to  regurgitate  pellets,  defecate,  preen,  or 
accept  food  from  her  mate  (Vemer  et  al. 
1992b). 

Eggs  hatch  after  approximately  30 
days.  Hatchlings  are  covered  with  white 
natal  down,  with  juvenile  plumage 
starting  to  replace  natal  down  at  about 
10  to  20  days  (Gutierrez  et  al.  1995).  The 
female  broods  the  hatchlings  almost 
continuously  for  eight  to  ten  days. 
During  this  period,  the  male  supplies 
food  for  the  female  and  young.  Two  to 


three  weeks  after  the  eggs  hatch,  the 
female  begins  foraging  for  one  to  four 
hours  per  night.  Males  have  not  been 
observed  to  feed  the  chicks  directly,  but 
continue  to  bring  food  to  the  nest, 
which  the  female  passes  to  the  chicks 
(Vemer  et  al.  1992b). 

Most  chicks  fledge  34  to  36  days  after 
hatching.  New  fledglings  are  weak  fliers 
and  may  spend  hours  or  days  on  the 
ground.  Approximately  three  days  after 
fledging,  most  young  are  able  to  fly  or 
climb  to  elevated  perches.  Within  a 
week,  most  are  able  to  fly  between  trees. 
Both  parents  continue  to  feed  the 
fledglings  imtil  mid  to  late  September 
(Vemer  et  al.  1992,  Gutierrez  et  al. 
1995). 

Dispersal.  Spotted  owls  primarily 
disperse  as  juveniles  (natal  dispersal), 
but  may  also  disperse  as  advdts 
(breeding  dispersal)  if  habitat  within 
their  home  range  has  been  degraded  or 
if  they  have  separated  from  a  mate 
(Vemer  et  al.  1992b).  Natal  dispersal 
occurs  in  September  and  October. 

Natal  dispersal  distances  of  Califomia 
spotted  owls  have  been  estimated  using 
radio  telemetry  (Vemer  et  al.  1992. 
Tibstra  1999)  and  recapturing  territorial 
owls  that  were  banded  as  juveniles 
(LaHaye  et  al.  2001.  Jennifer  Blakesley, 
Colorado  State  University,  in  lift. 
2002a).  Dispersal  distances  of 
successfully  dispersing  owls  ranged 
from  3  km  (2  mi)  to  76  km  (47  mi).  Mean 
natal  dispersal  distance  of  26  owls  in 
the  Sierra  National  Forest  and  Sequoia 
National  Park  estimated  using  radio 
telemetry  was  15.9  km  (9.9  mi)  (Tibstra 
1999)  and  median  distance  of  42  owls 
on  the  Lassen  National  Forest  estimated 
using  recapture  data  was  25  km  (16  mi) 
for  females  and  23  km  (14  mi)  for  males 
(Blakesley  in  litt.  2002a).  Mean  natal 
dispersal  distances  of  129  owls  in 
southern  California  estimated  using 
recapture  data  were  10.1  km  (6.3  mi)  for 
males  and  11.7  km  (7.3  mi)  for  females. 
No  significant  difference  existed  in 
dispersal  distance  or  time  to  become 
territorial  between  sexes  (LaHaye  et  al. 
2001).  In  this  study,  some  dispersing 
owls  did  not  occupy  territories  until 
they  were  four  years  old,  but  over  60 
percent  occupied  territories  within  one 
year  of  fledging.  Apparent  survival  of 
fledglings  (calculated  as  the  percentage 
of  banded  fledglings  that  were  later 
relocated)  was  31.8  percent. 

LaHaye  et  al.  (2001)  concluded  that 
the  presence  of  conspecifics  (members 
of  the  same  species)  may  play  a  vital 
role  in  the  recruitment  of  dispersing 
Califomia  spotted  owls  into  a  territory, 
because  owls  that  "settled"  (established 
territories)  were  significantly  more 
likely  to  do  so  in  territories  that  were 
occupied  the  previous  year  than  would 
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be  expected  by  chance  and  all 
previously  vacant  territories  that  were 
settled  were  adjacent  to  occupied 
territories.  The  percentage  of  territories 
occupied  varied  from  59  to  95  percent 
from  year  to  year.  During  the  study, 
young  fledged  fixim  28  percent  of  the  39 
territories  that  were  "fi^quently 
vacant,"  indicating  that  habitat  at  those 
sites  was  suitable  to  support  Califomia 
spotted  owl  reproduction. 

Four  color  banded  adults  on  the 
Sierra  National  Forest  later  shifted 
territories,  moving  3.4  km  (2.1  mi).  3.5 
km  (2.2  mi).  3.9  km  (2.4  mi),  and  7.1  km 
(4.4  mi)  (Vemer  et  al.  1992b).  In  a  study 
of  breeding  dispersal  of  Califomia 
spotted  owls  in  the  San  Bernardino 
Mountains  (LaHaye  and  Gutierrez  in  litt. 
2002).  46  females  and  38  males 
dispersed,  which  were  22  percent  and 
17  percent  of  the  total  banded  females 
and  males,  respectively.  Among 
dispersing  fenoales,  70  percent  were 
adiilts  and  30  percent  subadults;  among 
males,  71  percent  were  adults  and  29 
percent  were  subadults.  A  significantly 
higher  percentage  of  subadults 
dispersed  (30  percent)  compared  to  the 
territorial  population  as  a  whole  (14 
percent).  Mean  dispersal  distances  were 
4.3  km  (2.7  mi)  for  females  and  3.0  km 
(1.9  mi)  for  males,  which  are 
significantly  shorter  than  natal  dispersal 
distances  observed  in  the  same 
population. 

Interactions  with  Other  Species  and 
Natural  Mortality.  Spotted  owls  are 
mobbed  by  many  species  of  diurnal 
birds  (Gutierrez  et  al.  1995).  Red-tailed 
hawks  [Buteo  jamaicensis)  and  common 
ravens  {Conrus  corax)  may  take  away 
prey  items  that  are  captured  by  spotted 
owls.  The  spotted  owl's  closest 
competitors  are  great  homed  owls  (Bubo 
virginianus]  and  barred  owls  (Strix 
varia).  Barred  owls  have  recently 
colonized  portions  of  the  range  of 
Califomia  spotted  owls  and  are  known 
to  displace  spotted  owls  from  their 
territories  (Vemer  et  al.  1992b.  Gutierrez 
et  al.  1995).  Circumstantial  evidence 
suggests  that  barred  owls  may  kill 
spotted  owjs  (Leskiw  and  Gutierrez 
1998).  Northern  goshawks  (Accipiter 
gentilis),  great  homed  owls,  red-tailed 
haWks  and  potentially  other  birds  of 
prey  eat  spotted  owls  (Vemer  et  al. 
1992.  Gutierrez  et  al.  1995).  Fishers 
(Martes  pennanti)  have  been  observed 
in  spotted  owl  nest  trees  and  may  take 
eggs. or  chicks  (Gutierrez  et  al.  1995). 

Starvation  (Vemer  et  al.  1992b. 
Gutierrez  et  al.  1995.  Tibstra  1999)  has 
been  documented  as  a  cause  of  death  in 
Califomia  spotted  owls.  Starvation  is 
more  common  in  juveniles  than  adults 
and  may  result  from  low  prey 
availability  or  lack  of  hunting 


experience  (Vemer  et  al.  1992b). 
Dispersing  juveniles  sometimes  roost  in 
open  habitats  during  inclement  weather, 
which  may  result  in  exposure  causing  or 
contributing  to  their  deaths  (Gutierrez  et 
al.  1995).  Accidents  leading  to  death 
have  been  docimiented  for  spotted  owls, 
including  flying  into  obstacles  and 
drowning  (Vemer  et  al.  1992b). 

Feeding  and  Metabolism.  Spotted 
owls  are  "perch  and  pounce"  predators, 
himting  primarily  by  selecting  an 
elevated  perch,  detecting  prey  by  sight 
or  soiuid.  and  swooping  from  the  perch 
to  capture  the  prey  with  their  talons. 
Spotted  owls  are  not  fast  fliers,  but  they 
are  very  agile  and  maneuverable.  The 
flight  pattern  is  a  series  of  quick  wing 
beats  interspersed  with  gliding  flight. 
Spotted  owls  use  gliding  flight  when 
approaching  prey.  When  gaining 
altitude  in  the  forest  canopy,  they  make 
a  series  of  short  climbing  flights  rather 
than  one  continuous  flight.  Flight  is 
labored  when  attempting  to  fly  to  a 
higher  perch  or  a  nest  sight.  Flight 
above  the  forest  canopy  is  probably  rare, 
except  during  dispersal  (Gutierrez  et  al. 
1995).  If  a  potential  prey  item  is 
inaccessible  or  at  a  considerable 
distance  from  an  owl's  perch,  the  owl 
may  move  closer  before  pouncing 
(Vemer  et  al.  1992b).  Spotted  owls  will 
forage  at  several  sites  within  a  single 
night  (Gutierrez  et  al.  1995).  They  also 
himt  by  capturing  in  mid-air  flying  prey 
such  as  insects,  bats,  and  birds  (Vemer 
et  al.  1992b.  Gutierrez  et  al.  1995). 
California  spotted  owls  forage  primarily 
at  night,  but  have  been  observed 
hunting  during  the  day,  especially  while 
raising  young  (Laymon  1991,  Vemer  et 
al.  1992).  They  may  cache  prey  items  on 
limbs,  stiimps,  or  the  groimd  for  later 
consumption  (Gutierrez  et  al.  1995). 
Prey  items  include  mammals,  birds,  and 
Insects. 

Spotted  owls  have  a  high  water  need 
relative  to  thefr  metabolic  rate 
(Weathers  et  al.  2001).  and  have  been 
observed  drinking  surface  water  from 
seeps  and  creeks  (Gutierrez  et  a7.1995). 
California  spotted  owls  have  a  narrow 
thermal  neutral  zone  (the  ambient 
temperature Yange  through  which  a  bird 
or  mammal  can  maintain  its  normal 
body  temperature  without  expending 
energy  to  do  so)  relative  to  birds  in 
general  and  are  therefore  especially 
subject  to  heat  stress  (Gutierrez  et  al. 
1995,  Weathers  et  al.  2001).  They  roost 
higher  in  the  forest  canopy  during 
winter  and  lower  during  the  summer. 
They  will  also  move  during  a  day  in 
response  to  changes  in  ambient    , 
temperature  and  sun  exposure.  The 
variety  of  microclimates  available  in 
mat\u«  and  old  growth  forests  has  been 
postulated  as  an  explanation  for  the 


spotted  owl's  use  of  such  habitats 
(Gutierrez  et  al.  1995). 

Distribution,  Range,  and  Land 
Ownership 

Griimell  and  Miller  (1944)  described 
the  range  of  the  Califomia  spotted  owl 
as  "[Ijn  general,  coastal  slope  of 
southern  Califomia  from  southsm  San 
Diego  County  northwest  to  Santa 
Barbara,  Ventiu^,  and  western  Kem 
Coimties,  and  west  flank  of  Sierra 
Nevada  north  from  Tulare  County  to 
Tehama  County"  and  noted  that  the 
southern  Califomia  range  was 
apparently  separated  fttjm  the  Sierra 
portion  of  the  range. 

The  mapped  range  of  the  Califomia 
subspecies  in  Griimell  and  Miller  (1944) 
indicated  a  gap  in  the  distribution  of 
spotted  owls  in  Shasta  Coimty, 
separating  the  Califomia  and  northern 
spotted  owl  subspecies.  However,  based 
on  newer  records  and  the  occurrence  of 
apparently-suitable  habitat  in  the  area, 
more  recent  authors  have  concluded 
that  this  purported  gap  between  the 
Califomia  and  northern  subspecies  may 
not  have  actually  existed  (Detrich  et  al. 
1993).  For  regulatory  purposes,  we 
established  the  "Pit  River  area"  as  the 
boundary  between  the  northern  spotted 
owl  and  the  Califomia  spotted  owl  (55 
FR  26114).  No  historic  data  are  available 
regarding  pre-Eiut)pean  settlement 
population  numbers  of  the  Califomia 
spotted  owl. 

The  northern  spotted  owl  ranges  frtjm 
southwestern  British  Colimnbia,  Canada 
through  western  Washington,  westem 
Oregon,  and  northern  Califomia  south 
along  the  coast  to  San  Francisco  Bay 
(Service  1990).  The  range  of  the 
Mexican  spotted  owl  is  disjunct  from 
the  other  subspecies,  from  southern 
Utah  and  Colorado  south  through 
Arizona  and  New  Mexico,  and  is 
discontinuous  through  the  Sierra  Madre 
Occidental  and  Oriental  to  the 
mountains  at  the  southern  end  of  the 
Mexican  Plateau  (Service  1993). 

Today  the  Califomia  spotted  owl  still 
occiu«  throughout  its  historic  range, 
including  the  west  side  of  the  Sierra 
Nevada  from  Shasta  County  south  to  the 
Tehachapi  Pass,  and  all  major 
mountains  of  southern  Califomia. 
including  the  San  Bernardino,  San 
Gabriel,  Tehachapi,  north  and  south 
Santa  Lucia.  Santa  Ana,  Liebre/Sawmill, 
San  Diego,  San  Jacinto,  and  Los  Padres 
ranges  (Beck  and  Gould  1992).  In 
addition,  a  few  sites  have  been  found  on 
the  eastem  side  of  the  Sierra  Nevada 
and  in  the  central  Coast  Ranges  at  least 
as  far  north  as  Monterey  County. 

Regarding  the  current  distribution  of 
the  Califomia  spotted  owl,  Vemer  et  al. 
(1992a)  stated  "in  spite  of  the  fact  that 
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logging  has  occurred  over  nearly  all  of 
the  conifer  forests  of  the  Sierra  Nevada 
in  the  past  100  years,  and  especially  the 
past  50  years,  spotted  owls  continue  to 
be  widely  distributed  throughout  most 
of  the  conifer  zone.  Indeed,  spotted  owls 
may  be  more  abundant  in  some  areas  of 
the  Sierra  Nevada  today  than  they  were 
100  years  ago,  "  (due  to  presumed 
effects  of  19th  century  sheep  grazing  on 
spotted  owl  prey  species.)  They  also 
stated  that  "Spotted  owl  distribution  in 
the  Sierra  Nevada  is  characterized  by  its 
continuity  and  relatively  uniform 
density." 

The  elevation  of  known  nest  sites  of 
California  spotted  owls  ranges  from 
about  305  to  2.348  m  (1,000  to  7,700  ft), 
with  approximately  86  percent  of  sites 
occurring  between  915  and  2.135  m 
(3.000  and  7,000  ft)  (USPS  2001a).  In 
conifer  forests  mean  elevation  of  nest 
sites  was  1,160  m  (5.300  ft)  in  the 
northern  Sierra  Nevada  and  1,830  m 
(6,000  ft)  in  southern  California 
(Gutierrezes  a7.1992). 

Xhe  California  Department  of  Fish 
and  Game  (CDFG)  has  maintained  a 
database  of  the  number  and  location  of 
California  spotted  owl  territories  located 
from  the  early  1970s  to  the  present.  We 
have  combined  that  database  with 
similar  data  collected  by  Sierra  Pacific 
Industries,  the  major  private  timberland 
owner  in  the  Sierra  Nevada.  The 
following  discussion  of  locations  and 
land  ownership  is  based  on  that 
combined  database  and  includes  all 
records  available  to  us.  It  is  important 
to  note  that  not  all  territories  are 
occupied  during  any  given  year.  The 
data  presented  are  useful  to  illustrate 
the  range  of  the  species  and 
jurisdictions  under  which  it  occurs,  but 
should  not  be  viewed  as  a  population 
estimate  because  the  current  status  of 
many  territories  is  unknown  due  to  lack 
of  recent  surveys;  not  all  territories  are 
occupied  in  a  given  year;  and,  in 
addition  to  territorial  owls  that 
comprise  most  of  the  sites  in  the 
database,  nonterritorial.  "floater"  owls 
may  be  present  but  uncounted. 

California  spotted  owl  territories  have 
been  located  on  Forest  Service  (USPS), 
National  Park  Service  (NPS),  Bureau  of 
Land  Management  (BLM),  California 
Department  of  Parks  and  Recreation 
(State  parks),  California  Department  of 
Forestry  and  Fire  Protection  (CDF), 
California  State  Lands  Commission 
(CSLC).  Native  American  and  private 
lands,  and  in  Mexico. 

Sierra  Nevada.  In  the  Sierra  Nevada 
the  California  spotted  owl  is  mostly 
continuously  and  uniformly  distributed, 
with  several  breaks  in  distribution 
where  habitat  appears  limited  due  to 
natural  or  human-caused  factors  (Beck 


and  Gould  1992).  These  Areas  of 
Concern  are  further  discussed  in  a  later 
section. 

In  Sierra  Nevada  national  forests,  99 
percent  of  owl  sites  occvu  on  the  Lassen. 
Plumas,  '56hoe,  Eldorado,  Stanislaus,  / 
Sierra,  and  Sequoia  National  Forests. 
The  number  of  territories  per  national 
forest  are  as  follows:  Modoc  3,  Lassen 
138,  Toiyabe  2,  Liyo  5,  Tahoe  173,  Lake 
Tahoe  Basin  Management  Unit  14, 
Plumas  254,  El  Dorado  202,  Stanislaus 
234,  Sierra  226,  and  Sequoia  148.  This 
results  in  a  sub-total  for  Forest  Service 
Sierran  lands  of  1.399  sites.  The  number 
of  territories  per  national  park  are  as 
follows:  Lassen  6,  Kings  Canyon  19. 
Sequoia  50.  and  Yosemite  54.  Fourteen 
territories  are  on  BLM  land  in  the  Sierra 
Nevada.  Three  territories  are  on  State 
parks,  1  is  on  CDF  land,  and  4  are  on 
CSLC  land.  One  territory  is  on  Native 
American  land  and  314  are  on  private 
lands.  Thus,  the  total  number  of 
California  spotted  owl  sites  known  in 
the  Sierra  Nevada  is  1.865  (Service 
2002) 

Because  the  subspecies  has  large 
home  ranges,  a  given  home  range  may 
occur  across  different  ownerships.  For 
instance,  the  Forest  Service  reported 
that  over  15  percent  of  135  Forest 
Service  sites  analyzed  had  greater  than 
1 5  percent  of  their  theoretical  home 
range  on  private  lands  (USPS  2001). 

Coast  Ranges  and  Southern 
California.  In  southern  California,  the 
owl  occupies  "islands"  of  high 
elevation  forests  isolated  by  lowlands 
covered  by  chaparral,  desert  scrub,  and 
increasingly  (Noon  and  McKelvey 
1992),  human  development  (LaHaye  et 
a/.1994).  California  spotted  owls  have 
been  found  on  440  territories  or  sites  in 
southern  California  in  15  populations 
comprised  of  3  to  270  individuals,  and 
separated  from  each  other  by  10  to  72 
km  (6  to  45  mi)  (Vemer  et  al.  1992a, 
Gutierrez  1994).  Seventy-five  percent  of 
known  territories  are  on  Federal  lands 
and  twenty-five  percent  are  on 
nonFederal  lands.  The  Angeles  National 
Forest  has  64  territories,  Cleveland 
National  Forest  has  18  territories,  Los 
Padres  National  Forest  has  109 
territories,  and  San  Bernardino  National 
Forest  has  138  territories;  two  territories 
are  on  BLM  land;  eight  territories  are  on 
State  parks;  six  are  on  Native  American 
lands,  95  are  on  private  lands,  and  one 
is  in  Mexico. 

Within  the  California  coastal  and 
inland  mountain  ranges  where 
California  spotted  owls  occur  (San 
Bernardo,  San  Gabriel,  San  Jacinto, 
Castaic,  Santa  Ana,  and  Santa  Lucia 
mountains  and  San  Diego/Peninsular, 
and  Los  Padres  Ranges  )  an  area  of  just 
over  2,428.068  hectares  (ha)  (6.000.000 


acres  (ac))  was  assessed  for  all  habitats 
by  the  Forest  Service  (Stephenson  and 
Calcarone  1999).  Landownership  in  the 
assessment  area  is  National  Forest  (57 
percent),  private  (33  percent),  BLM  (4 
percent).  Indian  (3  percent).  State  (2 
percent),  military  (1  percent)  and  local 
(1  percent).  Not  all  of  the  analysis  area 
is  suitable  spotted  owl  habitat  (mixed 
conifer  hardwood),  thus  the  portion  of 
the  total  owl  population  or  sites  known 
on  Federal  lands  as  determined  in 
Vemer  et  a7.1992a  and  Gutierrez  1994. 
is  higher  (75  percent)  than  their  relative 
ownership  in  the  assessment  area  (62 
percent). 

The  range  of  California  spotted  owls 
in  southern  California  is  disjunct  from 
that  in  the  Sierra  Nevada  range  as  a 
result  of  natural  topographic  and 
manmade  factors  (Stephenson  and 
Calcarone  1999).  Within  this  southern 
range,  habitat  and  spotted  owls  are 
distributed  discontinuously  across  the 
landscape  reflecting  natural  vegetation 
breaks,  topographic  conditions,  and 
human  induced  habitat  disturbance  and 
fragmentation  (Noon  and  McKelvey 
1992).  The  spotted  owls  in  the  southern 
portion  of  the  range  may  function  as  a 
meta  population,  with  separate 
subpopulations  connected  by  infrequent 
but  persistent  interchange  of  individual 
owls  (Noon  and  McKelvey  1992;  LaHaye 
et  al.  1994). 

Habitat 

The  habitat  used  by  California  spotted 
owls  today  is  comprised  of  forests  that 
have  been  shaped  by  numerous  inter- 
acting human  impacts,  including  timber 
harvest,  livestock  grazing,  urbanization, 
and.  because  of  fire  suppression, 
changes  in  the  character  of  wildfires. 
Prior  to  the  occupation  of  California  by 
Anglo-Americans  in  the  mid-1 900s, 
habitat  was  probably  fairly  stable  on  a 
large  geographic  scale,  although  there 
were  almost  certainly  localized 
variations  caused  by  fire  and  other 
causes  of  forest  mortality.  In  recent 
decades,  timber  harvest  and  ingrowth 
related  to  fire  suppression  have  created 
widespread  forest  conditions  believed  to 
be  considerably  different  than  that  of 
pre-historic  times  (McKelvey  and 
Weatherspoon  1992,  McKelvey  and 
Johnston  1992).  In  the  following  section, 
the  current  understanding  of  use  of 
today's  forests  by  California  spotted 
owls  will  be  portrayed,  along  with  some 
discussion  of  the  factors  that  created 
these  conditions.  The  anticipated  trends 
in  habitat  will  be  discussed  in  the 
Threats  section  below. 

The  suppression  of  wildfire  during 
the  20th  century  has  been  one  of  the 
most  important  factors  in  creating  the 
forest  conditions  that  provide  habitat  for 
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the  California  spotted  owl  today.  For 
thousands  of  years  preceding  European 
settlement  of  California,  low  to 
moderate  intensity  fires  burned 
frequently  in  most  Sierra  Nevada 
vegetation  types  (University  of 
California  1996).  Median  fire  return 
intervals  were  typically  less  than  20 
years,  and  as  low  as  four  years,  in 
ponderosa  pine  [Pinus  ponderosa)  and 
mixed  conifer  zones.  In  the  mixed 
conifer  zone,  where  approximately  80 
percent  of  Sierra  Nevada  California 
spotted  owl  sites  occur  (see  Habitat 
Requirements,  above),  many  plant 
species  take  advantage  of,  or  depend  on, 
fire  for  their  reproduction  or  as  a  means 
of  competing  with  other  species.  The 
effects  of  frequent  surface  fires  largely 
explain  the  reports  and  photographs  by 
early  observers  who  described  Sierra 
Nevada  forests  as  typically  open  and 
park-like.  However,  other  early 
observers  reported  dense  conditions  and 
dark  or  impenetrable  forest.  These 
records  suggest  that  although  open 
conditions  were  more  prominent  than 
they  are  today.  Sierra  Nevada  forests 
were  a  mix  of  different  degrees  of 
openness,  with  an  unknown  proportion 
in  dark,  dense,  nearly  impenetrable 
vegetative  cover  and  with  variations  in 
density  with  latitude,  aspect,  and 
elevation  (University  of  California  1996, 
Gruell  2001). 

Suppression  of  wildland  fires  had 
been  established  in  California  as  State 
and  Federal  policy  by  the  early  20th 
century.  The  area  burned  annually  in 
recent  times  has  been  estimated  to  be 
only  about  three  percent  of  that  burned 
pre-European  settlement  in  mixed 
conifer  forest  t3^es  (University  of 
California  1996).  As  will  be  discussed 
further  below,  fire  suppression  has 
resulted  in  substantial  growth  of  small 
understory  trees  in  much  of  the  range  of 
the  California  spotted  owl. 

Timber  harvest  has  been  another 
obvious  impact  to  California  spotted 
owl  habitat  (Gutierrez  1994.  Vemer  et 
al.  1992a).  McKelvey  and  Johnston 
(1992)  used  historical  documents  to 
describe  the  status  of  Sierran  forests  at 
the  beginning  of  the  20th  century,  and 
detailed  the  harvest  history  from  the  late 
19th  century  to  1990.  Harvest  steadily 
intensified  from  the  railroad  building 
and  mining  eras  of  the  1800s  luitil  the 
1950s,  then  remained  at  relatively  high 
levels  through  the  1980s.  (Intermittent 
declines  occiurqd  during  poor  economic 
conditions  of  the  1930s  and  early 
1980s.)  Low  elevations  and  accessible 
areas  (McKelvey  and  Johnston  1992, 
Beardsley  et  al.  1999)  and  commercially 
important  forest  types  such  as  west-side 
mixed  conifer  and  east-side  pine 
(Franklin  and  Fites-Kaufmann  1996) 


have  been  the  most  heavily  impacted. 
As  a  result,  McKelvey  and  Johnston 
stated  that  "The  mixed  conifer  zone  of 
the  Sierra  Nevada  *  *  *  has  few  or  no 
stands  remaining  that  can  l^  described 
as  natiual  or  pristine." 

Vemer  et  a).  (1992a)  discussed  five 
major  factors  of  concern  for  California 
spotted  owl  habitat  that  have  resulted 
from  historical  timber  harvest  strategies: 
(1)  Decline  in  the  abundance  of  very 
large,  old  trees;  (2)  decline  in  snag 
density;  (3)  decline  in  large-diameter 
logs;  (4)  disturbance  or  removal  of  duff 
and  topsoil  layers;  and  (5)  change  in  the 
composition  of  tree  species.  Of  these 
concerns,  they  believed  significant 
changes  in  diameter  distributions  of 
trees  in  the  Sierra  Nevada  and  rapid 
reductions  in  the  distribution  and 
abundance  of  large,  old,  and  decadent 
trees  posed  the  greatest  threat  to  the 
California  spotted  owl.  Thus,  extensive 
commercial  harvest  of  large  old  trees  in 
late  successional  forest  directly  affected 
the  key  structiual  components  of 
California  spotted  owl  habitat. 

Timber  harvest  in  the  Sierra  Nevada 
peaked  in  the  1950s  and  remained  at 
high  levels  into  the  late  1980s 
(McKelvey  and  Johnston  1992).  Since 
the  late  1980s,  the  volume  of  timber 
harvested  in  the  Sierra  Nevada  has 
declined  substantially.  In  particular, 
levels  of  timber  harvest  on  national 
forest  lands  declined  after 
implementation  of  the  California 
Spotted  Owl  Sierran  Province  Interim 
Guidelines  in  1993  (USPS  2001a).  From 
Fiscal  Year  (FY)  1998  through  FY  2002. 
the  mean  annual  total  harvest  volume 
(279.4  million  board  ft  (nunbf))  on  the 
seven  National  Forests  that  support 
most  of  the  Sierra  owl  population  was 
about  28  percent  of  the  mean  annual 
total  voliune  harvested  on  those  forests 
diuing  the  period  FY  1986  through  FY 
1990  (1,007  mmbf)  (USES  2002a). 
Whereas  old-growth  accounted  for  most 
of  the  volume  in  the  past,  more  recent 
harvest  practices  have  focused  on 
thinning  of  young,  smaller  ttees 
(McKelvey  and  Johnston  1992). 

The  decline  in  Federal  harvest  led  an 
overall  decline  in  the  total  Federal  and 
private  harvest  in  the  Sierra  Nevada. 
According  to  California  timber  tax  data 
(California  Board  of  Equalization  2002). 
total  harvest  from  public  lands  in  18 
Sierra  Nevada  counties  diuing  the  late 
1980s  and  early  1990s  constituted  about 
half  of  the  total  annual  volume 
harvested  in  those  counties,  but 
following  the  1993  implementation  of 
protections  for  the  California  spotted 
owl  on  Forest  Service  lands,  the  public 
lands  harvest  did  not  exceed  25  percent 
of  the  total  annual  voliune  harvested 
fi-orn  those  counties  in  any  year  from 


1994  through  2000.  In  the  meantime, 
private  harvest  during  the  15-year 
period  from  1986  to  2000  remained 
between  650  and  775  mmbf  per  year, 
except  for  a  2-year  spike  of  over  900 
mmbf  per  year  in  1990  and  1991.  Mean 
annual  volume  fit)m  private  lands  in  the 
18  Sierra  Nevada  Counties  in  the  period 
for  the  period  1986  to  1990  was  about 
811  mmbf,  and  mean  aiuiual  volume 
from  1996  to  2000  was  about  714  mmbf, 
a  difference  of  12  percent.  Thus,  in  the 
Sierra  Nevada,  private  lands  harvest  has 
declined  somewhat  while  Federal 
harvest  has  declined  sharply  since  the 
late  1980s. 

Similar  trends  in  timber  harvest  have 
occurred  in  the  four  southern  California 
national  forests,  although  timber  harvest 
in  this  area  was  never  as  extensive  as  in 
the  Sierra  Nevada.  According  to 
McKelvey  and  Johnston  (1992),  harvest 
volume  in  Los  Angeles  and  San 
Bernardino  counties  was  about  ten  to 
twenty  times  higher  in  the  1960s  than 
in  the  early  1980s,  and  the  decline  has 
continued  since  the  1980s.  Southern 
California  national  forests  have  not  had 
a  commercial  green  timber  sale  program 
for  over  a  decade.  Harvest  in  recent 
years  has  primarily  been  salvage  and 
hazard  trees  along  roads  and  near 
administrative  sites  (M.  Gertsch,  USES, 
pers.  comm.  2002).  Mean  annual  total 
harvest  volume  for  the  four  forests  in  FY 
1998  to  2002  (1.66  mmbf)  was  about  30 
percent  of  the  mean  annual  total 
harvested  on  the  four  fcwrests  during  FY 
1988  tol992  (5.48  mmbf)  (USES  2002a). 

Thus,  timber  harvest,  the  primary 
cause  of  habitat  loss  for  the  California 
spotted  owls  for  decades,  has  been 
much  reduced  in  recent  years.  Spotted 
owls  today  are  occupying  habitat  that  is 
a  combination  of  the  remnants  of  older 
stands  and  stands  regenerating  from 
timber  harvest  in  past  decades.  The 
present  habitat  used  by  California 
spotted  owls  is  further  described  below. 

California  spotted  owls  use  a  broader  " 
range  of  habitat  types  than  the  northern 
spotted  owl  (Call  et  al.  1992,  Gutierrez 
et  al.  1992,  Anderson  and  Mahato  1995. 
Moen  and  Gutierrez  1997.  North  et  al. 
2000)r  in  part  due  to  the  relatively  more 
complex  landscapes  available  to  the 
California  subspecies  (Zabel  et  al. 
1992b,  Franklin  and  Fites-Kaufmann 
1996,  Hehns  and  Tappeiner  1996. 
Beardsley  et  al.  1999).  In  the  Sierra 
Nevada,  this  complexity  reflects:  (1)  The 
variety  of  environmental  conditions  due 
to  elevation,  latitude,  geology, 
precipitation,  and  temperature;  (2)  rich 
flora;  and  (3)  influence  of  natural 
disturbance,  especially  fire  (Andersen 
and  Mahato  1995)  and  human 
disturbance  (Franklin  and  Fites- 
Kaufmann  1996).  The  forests  of  the 
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Sierra  Nevada  have  a  complex  logging 
history  dominated  by  selection  methods 
(McKelvey  and  Johnston  1992. 
Beardsley  et  ay.l999)  varying  by  number 
of  entries,  types  of  species  harvested, 
size  distribution  of  harvested  trees,  and 
total  volume  logged  (Zabel  et  ay.l992b). 
The  heterogeneity  of  forests  occupied  by 
California  spotted  owls  make 
quantifying  its  habitat  difficult  and 
sensitive  to  scale.  Several  studies  have 
found  that  analysis  of  habitat  at  a 
coarse,  small  scale  (e.g..  using  timber 
type  polygons  developed  for  timber 
management)  masks  fine  grained 
attributes  used  or  selected  by  owls  (Bias 
and  Gutierrez  1 992 ,  Zabel  et  al.  1 992a. 
Moen  and  Gutierrez  1997). 

Despite  the  complexity  of  California 
spotted  owl  habitat,  several  authors 
have  concluded  the  subspecies  is  a 
habitat  specialist  (Andersen  and  Mahato 
1995.  Moen  and  Gutierrez  1997.  LaHaye 
et  aI.1997),  selecting  habitat  at  several 
scales.  California  spotted  owls,  like  the 
other  subspecies  of  spotted  owls,  use  or 
select  habitats  for  nesting,  roosting,  or 
foraging  that  have  structural 
components  of  old  forests,  including 
large  (typically  greater  than  61  cm  (24 
in)  diameter  at  breast  height  (dbh;  breast 
height  has  been  standardized  at  137  cm 
(4.5  ft)  above  the  ground)  (Call  1990. 
Gutierrez  et  a7.1992.  Zabel  et  ay.l992a. 
Moen  and  Gutierrez  1997.  USPS  2001a). 
decadent  trees  (trees  with  cavities, 
broken  tops,  etc.);  high  density  of  trees 
(Laymon  1988,  Call  1990,  Bias  and 
Gutierrez  1992.  Gutierrez  et  a7.1992. 
LaHaye  et  a}.\997,  Moen  and  Gutirrez 
1997);  multi-layered  canopy/complex 
structure  (Call  1990,  Gutierrez  et 
a7.1992,  LaHaye  et  0/1997,  Moen  and 
Gutierrez  1997);  high  canopy  cover 
(greater  than  40  percent  and  mostly 
greater  than  70  percent;  Laymon  1988, 
Bias  and  Gutierrez  1992,  LaHaye  et 
a7.1992,  Gutierrez  et  a7.1992,  Zabel  et 
a7.1992a,  Moen  and  Gutierrez  1997, 
North  et  a7.2000);  snags  (Laymon  1988, 
Call  1990,  Bias  and  Gutierrez  1992, 
Gutierrez  et  a7.1992,  LaHaye  et  a7.1997 
);  and  logs  (Call  1990).  Gutierrez  et  al. 
(1992)  noted  that  these  characteristics 
applied  to  mixed  conifer  forests, 
because  riparian/hardwood  forests 
occupied  by  California  spotted  owls  did 
not  necessarily  have  these 
characteristics. 

Late  successional  forests  provide 
habitat  attributes  selected  by  California 
spotted  owls,  including  large  trees,  high 
canopy  closure,  multi-layered  canopies, 
snags,  and  logs  (University  of  California 
1996).  The  current  extent  of  old  forests 
in  the  Sierra  Nevada  is  believed  to  be 
substantially  less  than  in  pre-historic 
times.  Estimates  of  the  current  extent 
have  been  made  by  several  authors.  The 


University  of  California  (1996)  reported 
that  in  national  parks  in  the  Sierra 
Nevada,  which  contain  the  best 
representation  of  pre-European 
settlement  conditions  because  only 
minor  areas  have  been  subject  to  timber 
harvest,  55  percent  of  forests  are  in  late 
successional  conditions,  but  on  all 
Federal  lands  in  the  Sierra  Nevada,  late 
successional  conditions  are  now  foimd 
on  only  19  percent  of  forest  lands.  The 
Forest  Service  (USFS  2001a)  reported 
that  old  forest  conditions  have  declined 
from  50  to  90  percent  in  various 
vegetation  types  compared  to  the  range 
of  historical  conditions.  Beardsley  et  al. 
(1999)  estimated  that  approximately  15 
percent  of  coniferous  forests  in  the 
Sierra  Nevada  remain  in  high  quality 
old  growth/late  successional  stages: 
most  of  these  stands  are  in  high 
elevations  and  national  parks  (Franklin 
and  Fites-Kaufmann  1996).  Most  of  the 
remaining  high  quality  late 
successional/old  growth  habitat  in  the 
Sierra  Nevada  is  in  public  ownership; 
less  than  two  percent  of  1,214,000  ha  (3 
million  ac)  of  private  land  was  classified 
as  high  quality  late  successional/old 
growth  habitat  (Franklin  and  Fites- 
Kaufmaim  1996). 

California  spotted  owls  in  the  Sierra 
Nevada  may  have  undergone  at  least 
three  periods  of  decline:  (1)  Elimination 
of  prey  species  by  intensive  livestock 
grazing  and  burning  in  the  1800s;  (2) 
logging  beginning  in  the  late  1800s, 
which  removed  basic  structural 
elements  of  owl  habitat;  and  (3)  recent 
California  spotted  owls  in  the  Sierra 
Nevada  may  have  undergone  at  least 
three  periods  of  decline:  (1)  Elimination 
of  prey  species  by  intensive  livestock 
grazing  and  burning  in  the  1800s;  (2) 
logging  beginning  in  the  late  1800s, 
which  removed  basic  structural 
elements  of  owl  habitat;  and  (3)  recent 
logging  of  stands  that  regenerated 
following  initial  entry  (Gutierrez  1994). 

In  the  early  1990s,  researchers 
expressed  concern  regarding  potential 
lag  effects  in  population  decline,  in 
which  the  negative  effects  of  habitat 
modification  might  not  be  observed 
until  subsequent  years  (Noon  et  al. 
1992,  Gutierrez  1994,  LaHaye  et  al. 
1994).  However,  it  seems  reasonable  to 
presume  that  the  causal  mechanisms  of 
negative  effects  ascribed  to  the  high 
levels  of  timber  harvest  circa  1990  were 
substantially  reduced  as  timber  harvest 
levels  dropped  and  increased  protection 
measures  were  instituted  in  the  mid- 
and  late-1990s.  In  the  opinion  of  the 
Forest  Service  (USFS  2001a),  it  is 
unlikely  that  recent  timber  harvest  on 
national  forests  has  caused  declines  in 
spotted  owl  populations,  although  the 
possibility  exists  that  declines  are  due 


in  part  to  latent  effects  of  past  timber 
harvest.  However,  because  the 
regeneration  of  habitat  may  take  several 
decades,  modification  of  habitat 
components  that  resulted  from  past 
timber  harvest  is  probably  still  affecting 
the  subspecies  to  various  degrees. 

Although  late-successional  forests 
with  large  old  trees  are  believed  to 
provide  the  best  habitat  for  California 
spotted  owls,  descriptions  of  suitable 
habitat  derived  from  habitat  use  studies 
often  also  include  smaller  size  classes, 
and  thus,  include  a  greater  proportion  of 
the  landscape  than  that  included  in  the 
above  estimates  of  older  forest  extent.  In 
the  early  1990s,  Vemer  et  al.  (1992a) 
estimated  the  amount  of  suitable 
California  spotted  owl  habitat  on  public 
land.  They  defined  suitable  habitat  as 
having  canopy  cover  exceeding  40 
percent  and  dominant  trees  30  to  36  cm 
(12  to  14  in)  dbh  or  larger,  or  areas  with 
the  potential  to  reach  those  values 
relatively  rapidly.  Their  estimates  of 
California  spotted  owl  habitat  in  the 
Sierra  Nevada  by  jurisdiction  were  as 
follows:  1.416,400  ha  (3,500,000  ac)  on 
national  forests;186,560  ha  (461,000  ac) 
on  national  parks;  27.721  ha  (68.500  ac) 
on  BLM  lands;  and  10.522  ha  (26.000 
ac)  on  State  lands.  Their  estimates  for 
the  Coast  ranges  and  southern  California 
were:  218,530  ha  (540.000  ac)  on 
national  forests;  3,076  ha  (7,600  ac)  on 
BLM;  and  10,117  ha  (25,000  ac)  held  by 
State  and  local  governments.  Thus,  the 
total  estimated  habitat  was  1,872,926  ha 
(4,628,100  ac).  An  undetermined 
ainount  of  suitable  habitat  also  existed 
on  private  and  Native  American  lands 
(Vemer  et  al.  1992a). 

Habitat  in  the  Sierra  Nevada.  The 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Sierra  Nevada  Framework 
Amendment  (SNFPA)  (USFS  2001a) 
estimated  the  amount  of  suitabje  habitat 
for  California  spotted  owls  on  national 
forest  lands  in  the  Sierra  Nevada  to  be 
1.7  million  ha  (4.3  million  ac).  This 
estimate  was  about  14  percent  higher 
than  that  of  Vemer  et  al.  (1992a).  The 
new  estimate  was  based  on  more  refined 
analysis,  rather  than  an  actual  increase 
in  habitat.  This  constitutes  about  59 
percent  of  the  forested  lands  on  the 
Sierra  Nevada  national  forests. 

Amoimts  of  habitat  on  private  lands 
have  not  been  quantified.  Generally, 
industrial  landowners  regard 
information  relevant  to  timber 
inventories  as  proprietary.  Based  on 
Forest  Service  data,  there  were  about 
485,600  ha  (1.2  million  ac)  of  industrial 
timberland  in  the  Sierra  Nevada  as  of 
1994  (derived  from  Waddell  and  Bassett 
1997a.  Waddell  and  Bassett  1997b. 
Waddell  and  Bassett  1997c).  National 
forests  in  the  Sierra  Nevada  include 
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approximately  560,000  ha  (1.4  million 
ac)  of  private  land  within  their 
administrative  boundaries.  Private  land 
inholdings  are  much  greater  in  extent  in 
the  northern  national  forests  (especially 
the  Lassen,  Plumas,  and  Tahoe)  than  in 
the  southern  Sierra  Nevada  forests. 
Much  of  the  private  land  within  the 
boundary  of  the  Lassen  and  Plumas 
National  Forests  is  in  contiguous  blocks, 
leaving  national  forest  lands  also  fairly 
contiguous.  Most  private  land  on  the 
Tahoe  National  Forest  is  in 
checkerboard  ownership,  and  the 
Eldorado  National  Forest  has  a 
combination  of  checkerboard  ownership 
and  large  contiguous  blocks  of 
inholdings.  We  acknowledge  that 
considerable  amounts  of  suitable  habitat 
exist  on  private  lands,  especially  in  the 
smaller  size  classes.  This  is  reflected  in 
the  occurrence  of  over  300  spotted  owl 
activity  centers  (about  17  percent  of  the 
Sierra  Nevada  total)  on  private  lands. 

The  mixed-conifer  forest  type  (sugar 
pine  [Pinus  lambertiana),  ponderosa 
pine,  white  fir  [Abies  concolor), 
Douglas-fir  [Pinus  lambertiana),  giant 
sequoia  [Sequoiadendron  giganteum), 
incense-cedar  (Calocedrus  decunens), 
black  oak  (Q.  kelloggii),  and  red  fir 
(Abies  magnifica)  is  the  predominant 
type  used  by  spotted  owls  in  the  Sierra 
Nevada:  about  80  percent  of  known  sites 
are  found  in  mixed-conifer  forest,  10 
percent  in  red  fir  forest  (red  and  white 
fir.  lodgepole  pine  (Pinus  contorta),  and 
quaking  aspen  (Populus  tremuloides), 
seven  percent  in  ponderosa  pine/ 
hardwood  forest  type  (ponderosa  pine, 
interior  live  oak  (Quercus  wislizenii), 
canyon  live  oak  (Quercus  chrysolepis), 
black  oak,  incense-cedar,  white  fir, 
tanoak  (Lithocaarpus  densiflorus),  and 
Pacific  madrone  (Arbutus  menziesii)), 
and  the  remaining  three  percent  in 
foothill  riparian/hardwood  forest 
(cottonwood  (Populus  ssp.),  California 
sycamore  (Platanus  racemosa),  interior 
live  oak,  Oregon  ash  (Fraxinus  latifolia), 
and  California  buckeye  (Aesculus 
califomica)  and  east-side  pine 
(ponderosa  and  Jeffrey  pine  (P.  jeffreyi)) 
(Vemer  et  al.  1992a,  USFS)  2001). 

Six  major  studies  (Gutierrez  et  al. 
1992)  have  described  habitat  relations  of 
the  owl  in  foiu*  areas  spanning  the 
length  of  the  Sierra  Nevada.  These 
studies  examined  spotted  owl  habitat 
.  use  at  three  scales:  landscape;  home 
range;  and  nest,  roost,  or  foraging  stand. 
Based  on  comparisons  of  time  spent  by 
owls  in  various  habitat  types  to  amounts 
of  habitat  available,  owls  preferentially 
use  areas  with  at  least  70  percent 
canopy  cover,  use  habitats  with  40  to  69 
percent  canopy  cover  in  proportion  to 
their  availability,  and  spend  less  time  in 
areas  with  less  than  40  percent  canopy 


cover  than  might  be  expected  if  habitat 
were  selected  randomly. 

California  spotted  owls  in  the  Sierra 
Nevada  prefer  stands  vrith  significantly 
greater  canopy  cover,  total  live  tree 
basal  area,  basal  area  of  hardwoods  and 
conifers,  and  snag  basal  area  for  nesting 
and  roosting.  Owls  use  stands 
dominated  by  trees  with  dbhs  between 
30  and  61  cm  (12  and  24  in)  and  canopy 
covers  between  40  and  100  percent  for 
nesting  significantly  more  than 
expected,  based  on  the  proportion  of 
those  forest  types  (Gutierrez  et  al.  1992). 
Stands  suitable  for  nesting  and  roosting 
have:  (1)  Two  or  more  canopy  layers;  (2) 
dominant  and  codominant  trees  in  the 
canopy  averaging  at  least  61  cm  (24  in) 
in  dbh;  (3)  at  least  70  percent  total 
canopy  cover  (including  the  hardwood 
component);  (4)  higher  than  average 
levels  of  very  large,  old  trees;  and  (5) 
higher  than  average  levels  of  snags  and 
downed  woody  material  (Gutierrez  et  al. 
1992,  USFS  2001a). 

Analysis  of  vegetation  characteristics 
of  plots  surrounding  292  California 
spotted  owl  nest  and  roost  sites  on  the 
Lassen,  Eldorado,  and  Sierra  National 
Forests,  and  in  Sequoia  and  Kings" 
Canyon  National  Parks  provides  further 
information  on  habitat  types  favored  by 
the  species  (USFS  2001a).  Thirty-two 
percent  of  the  plots  were  in  stands  with 
multilayered  canopies  exceeding  60 
percent  closure  and  with  average  trees 
exceeding  61  cm  (24  in)  in  dbh. 
Eighteen  percent  were  in  stands  with  40 
to  59  percent  canopy  closure  and  with 
average  trees  exceeding  61  cm  (24  in)  in 
dbh.  Fourteen  percent  were  in  stands 
with  over  60  percent  canopy  cover  and 
with  average  trees  between  28  and  61 
cm  (11  to  24  in)  in  dbh.  Eleven  percent 
were  in  stands  with  40  to  59  percent 
canopy  closure  and  average  trees 
between  28  and  61  cm  (11  to  24  in)  in 
dbh.  Nine  percent  wrere  in  stands  with 
over  60  percent  canopy  closure  and 
average  trees  exceeding  61  cm  (24  in)  in 
dbh.  Seven  percent  were  in  stands  with 
25  to  39  percent  canopy  cover  and 
average  trees  exceeding  61  cm  (24  in)  in 
dbh.  Five  percent  were  in  stands  with 
25  to  39  percent  canopy  cover  and 
average  trees  between  28  and  61  cm  (11 
to  24  in)  in  dbh.  North  et  al.  (2000) 
suggested  that  canopy  cover,  tree 
density,  and  foliage  volume  represent 
conditions  consistent  across  different 
forest  types  and  therefore  could  indicate 
the  basic  nest  site  conditions  selected  by 
California  spotted  owls.  California 
spotted  owl  nests  were  consistently 
located  in  sites  with  75  percent  canopy 
cover,  300  trees/ha  (122  trees/ac),  and 
40,000  cubic  m/ha  (571,860  cubic  ft/ac) 
of  foliage  volume. 


Moen  and  Gutierrez  (1997)  analyzed 
California  spotted  owl  habitat  at  the 
landscape,  habitat  patch,  and  microsite 
levels  on  a  355  square  kilometer  (137 
square  mile)  study  area  on  the  El  Dorado . 
National  Forest.  They  used  remote 
sensing  to  analyze  vegetation  in  457  ha 
(1,129  ac)  circular  plots  surrounding 
spotted  owl  activity  centers,  and 
compared  those  plots  with  randomly 
selected  plots  of  equal  size.  Owl  plots 
were  significantly  more  homogeneous 
than  random  sites,  indicating  that  owls 
select  against  patchy  or  fragmented 
habitats;  owl  sites  contained 
significantly  more  area  with  canopy 
closure  exceeding  70  percent  than 
random  plots;  and  California  spotted 
owl  roosts  were  significantly  more 
likely  to  be  located  in  mixed  conifer 
habitat  containing  trees  greater  than  30 
cm  (12  in)  dbh  than  would  be  expected 
by  chance.  In  addition,  of  82  roost  sites 
examined,  56  (68  percent)  were  in 
habitat  vdth  greater  than  40  percent 
canopy  closure  and  trees  greater  than  30 
cm  (12  in)  dbh,  and  97  percent  of  roost 
sites  had  trees  over  100  cm  (39  in)  dbh. 
Microsite  comparison  between  sixteen 
0.04  ha  (0.10  ac)  vegetation  plots 
surroimding  nest  sites  and  random  plots 
of  equal  area  showed  that  nest  plots  had 
significantly  higher  structural  diversity, 
more  total  trees,  larger  trees,  and  more 
trees  over  100  cm  (39  in)  dbh. 

Bias  and  Gutierrez  (1992)  attributed 
low  use  of  private  timberlands  by 
roosting  and  nesting  California  spotted 
owls  to  sanitation  (removal  of  damaged 
or  diseased  trees  or  species  of  low 
commercial  value)  and  high-grade 
logging  (harvest  of  large  trees  of  high 
commercial  value)  that  removed 
potential  nest  trees.  However,  as  stated 
above,  California  spotted  owls  do  occur 
on  private  timberlands.  Habitat  use  by 
California  spotted  owls  has  been  studied 
on  a  private  timber  production  area  in 
the  Sierra  Nevada,  48  kilometers  (km) 
(30  mi)  east  of  Chico,  California  (Larry 
L.  Irwin  et  al.  National  Council  for  Air 
and  Stream  Improvement,  Incorporated, 
in  litt.  2002).  Seven  pairs  of  California 
spotted  owls  were  repeatedly  located 
using  radiotelemetry.  Habitat  use  was 
similar  to  that  observed  in  other  studies 
on  Federal  lands.  Owls  were  located  in 
areas  with  canopy  closure  averaging  70 
percent,  dominated  by  trees  30  to  36  cm 
(12  to  14  in)  in  dbh  but  with  a  few  larger 
(over  66  cm  (26  in)  dbh)  trees,  and  with 
tree  densities  ranging  from  930  to  1,360 
trees/ha  (372  to  544  trees/ac).  To  our 
knowledge,  there  are  no  studies 
providing  information  on  demographic 
performance  of  owl  populations  on 
private  lands  in  the  range  of  the 
California  spotted  owl. 
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Habitat  in  the  Coast  Range  and 
Southern  California.  In  the  coast  range, 
California  spotted  owls  occupy 
redwood/Califomia-laurel  forests  which 
consists  of  a  mix  of  coast  redwood 
(Sequoia  sempervirens),  California- 
laurel  [Umbellularia  califomica), 
tanoak.  Pacific  madrone,  red  alder 
(AJnus  rubra),  and  white  alder  (Alnus 
rhombi folia),  coast  live  oak,  Santa  Lucia 
fir  (Abies  bracteata),  and  bigleaf  maple 
(Acer  macrophyllum)  (Verner  et  al. 
1992a).  Spotted  owls  can  be  found  at 
elevations  below  305  m  (1,000  ft)  along 
the  Monterey  coast  to  approximately 
8,500  ft  (2,591  m)  in  the  inland 
mountains  (Stephenson  and  Calcarone 
1999).  Lower  elevation  (less  than  3,000 
ft  (914  m))  birds  can  be  found  in  pure 
oak  stands  and  higher  elevation  (greater 
than  6.500  ft  (1,981  m))  birds  can  be 
found  in  pure  conifer  stands. 

Verner  et  al  (1992a)  noted  that 
California  spotted  owls  also  use  riparian 
hardwood  forest  types  (coast  and 
canyon  live  oak,  cottonwood,  California 
sycamore,  white  alder,  and  CaJifomia 
laurel)  in  southern  California.  Owls  on 
Mount  San  Jacinto  used  conifer  and 
riparian  hardwood  forests  significantly 
more  than  would  be  expected  based  on 
^eir  availability  and  owls  on  Palomar 
Mountain  primarily  used  conifer  or 
mixed  forests  of  conifers  and 
hardwoods.  California  spotted  owl  nest 
sites  in  the  San  Bernardino  Mountains 
were  more  likely  to  be  located  in  areas 
with  steeper  slopes  and  in  the  lower 
third  of  canyons  and  owl  nest  and  roost 
sites  in  this  area  were  more  likely  to  be 
located  in  areas  with  higher  canopy 
closure  and  higher  basal  area  (the  area 
of  all  trees  at  breast  height)  than  random 
sites. 

Spatial  positions  and  vegetation  types 
were  compared  between  plots 
surrounding  144  California  spotted  owl 
territory  centers  and  144  random  plots 
•in  the  San  Bernardino  Mountains  of 
southern  California  (Smith  et  a/.- 1999, 
Humboldt  State  University,  in  litt. 
2002).  Owl  sites  were  significantly 
closer  to  one  another  than  random  sites, 
showing  a  clumped  distribution.  Owl 
sites  contained  more  area  of  closed 
canopy  forest,  larger  mean  patch  sizes  of 
closed  canopy  forest,  and  lower  habitat 
diversity  than  random  sites.  California 
spotted  owl  territories  in  this  study 
were  found  in  three  vegetation  types; 
canyon  live  oak/  big  cone  Douglas-fir 
(39  percent  of  territories),  mixed 
conifer/hardwood  (which  includes 
canyon  live  oak,  big  cone  Douglas-fir, 
sugar  pine,  white  fir.  Coulter  pine  (P. 
coulteri),  incense  cedar,  and  black  oak) 
(28  percent  of  territories),  and  mixed 
conifer  (which  contains  white  fir,  Jeffrey 


pine,  and  incense  cedar  (33  percent  of 
territories). 

Stephenson  and  Calcarone  (1999) 
estimated  that  there  were  approximately 
473.473  ha  (1,170,000  ac)  of  habitat 
types  where  spotted  owls  were  known 
to  reproduce  (low-elevation  oak/bigcorie 
Douglas-fir,  mid-elevation  conifer/ 
hardwood,  and  high  elevation  mixed 
conifer)  within  the  range  of  the 
subspecies  in  southern  California  and 
the  central  Coast  Ranges.  The  total 
amount  of  available  suitable  habitat  in 
the  analysis  area  is  likely  lower,  because 
it  is  possible  that  not  all  habitat  is 
currently  in  a  condition  suitable  for 
reproduction,  roosting  or  foraging. 

Nest  Tree  Characteristics.  California 
spotted  owls  nest  in  a  variety  of  tree/ 
snag  species  in  pre-existing  structures 
such  as  cavities,  broken  top  trees,  and 
platforms  such  as  mistletoe  brooms, 
debris  platforms  and  old  raptor  or 
squirrel  nests  (Gutierrez  et  al.  1992, 
1995).  Nest  trees  are  often  laiTge,  over  89 
cm  (35  in)  average  dbh  (Gutierrez  et  al. 
1992,  Steger  et  al.  1997,  LaHaye  et  al. 
1997),  and  larger  than  other  trees  in  the 
same  stand  (Gutierrez  et  al.  1992).  Nest 
trees  are  also  often  greater  than  200 
years  old  (Gutierrez  et  al.  1992.  North  et 
al.  2000).  However,  approximately  25 
percent  of  nest  trees  out  of  a  sample  of 
over  250  were  less  than  76  cm  (30  in) 
dbh  (Gutierrez  et  al.  1992).  Although 
old,  large  trees  are  important  to 
California  spotted  owls,  intermediate- 
sized  (28  to  61  cm  (11  to  24  in))  trees 
were  also  selected  by  nesting  (LaHaye  et 
al.  1997;  and  trees  51  to  76  cm  (20  to 
30  in)  dbh),  roosting  (Moen  and 
Gutierrez  1997),  and  foraging  (Laymon 
1988)  owls. 

Prey  and  Foraging  Habitat.  California 
spotted  owls  are  considered  prey 
specialists  (Verner  et  al-  1992b)  because 
they  select  a  few  key  species  (Verner  et 
al.  1992b)  among  the  variety  of  taxa  on 
which  they  prey.  In  the  upper  elevations 
of  the  Sierra  Nevada  (about  1,200  to 
1,525  m  (4.000  to  5,000  ft),  the  primary 
prey  is  the  northern  flying  squirrel 
(Glaucomys  sabrinus),  which  is  most 
common  in  larger  stands  of  mature 
forests  (Verner  et  al.  1992b).  In  lower 
elevations  of  the  Sierra  Nevada  and  in 
southern  California,  the  primary  prey  is 
the  dusky-footed  woodrat  (Neotoma 
fuscipes)  (Thrailkill  and  Bias  1989), 
which  is  most  abundant  in  shrubby 
habitats  and  uncommon  in  pure  conifer 
forests  or  forests  with  little  shrub 
understory  (Williams  et  al.  1992).  Both 
flying  squirrels  and  woodrats  occur  in 
the  diets  of  owls  in  the  central  Sierra 
Nevada  (Verner  ef  al.  1992b).  Home 
ranges  of  owls  in  areas  where  the 
primary  prey  is  northern  flying  squirrels 
are  consistently  larger  than  those  where 


the  primary  prey  is  dusky-footed 
woodrats  presumably  because  woodrats 
occiu-  in  greater  densities  and  weigh 
more  than  flying  squirrels  (21abel  et  al. 
1992a).  Verner  et  al.  (1992b)  reported 
that  approximately  25  percent  of  known 
owl  sites  in  the  Sierra  Nevada  occur 
where  woodrats  are  the  primary  prey 
species  and  75  percent  of  sites  occur 
where  flying  squirrels  are  the  primary 
prey  species. 

Other  prey  items  include  gophers 
{Thomomys  spp.).  mice  (Peromyscus 
spp.),  diurnal  squirrels  (Tamiasciurus 
douglasii,  Sciurus  griseus, 
Spermophilus  beecheyi,  Eutamias  spp.) 
and  a  variety  of  other  rodents;  shrews 
(Sorex  spp.);  moles  (Scapanus  spp);  bats 
(Myotis  spp.);  birds;  ft-ogs;  lizards;  and 
insects  (Verner  et  al.  1992b,  Gutierrez  et 
al.  1995,  Tibstra  1999).  California 
spotted  owls  have  low  metabolic  rates 
relative  to  other  birds.  Analysis  of 
metabolic  rates  and  the  energy  content 
of  prey  items  indicates  that  an 
individual  California  spotted  owl  would 
need  to  eat  one  flying  squirrel  every  1.8 
days  or  one  woodrat  every  3.7  days 
(Weathers  et  al.  2001). 

California  spotted  owls  in  the  Sierra 
Nevada  forage  most  commonly  in 
intermediate-  to  late-successional  forests 
with  greater  than  40  percent  canopy 
cover  and  a  mixture  of  tree  sizes,  some 
larger  than  61  cm  (24  in)  in  dbh.  The 
birds  consistently  use  stands  with 
significantly  greater  canopy  cover,  total 
live  tree  basal  area,  basal  area  of 
hardwoods  and  conifers,  snag  basal 
area,  and  dead  and  downed  wood  than 
are  found  at  random  locations  within 
the  forest.  Studies  on  the  Tahoe  and 
Eldorado  National  Forests  foimd  that 
owls  forage  in  stands  with  large 
diameter  trees  (defined  as  trees  greater 
than  61  cm  (24  in)  in  dbh  in  one  study 
and  trees  51  to  89  cm  (20  to  35  in)  in 
dbh  in  the  other)  significantly  more  than 
expected  based  on  availability.  Owls 
also  forage  in  stands  with  trees  between 
30  and  61  cm  (12  and  24  in)  dbh  and 
greater  than  70  percent  canopy  cover 
significantly  more  than  expected,  based 
on  the  proportion  of  that  forest  type 
(USFS  2001a). 

Stands  suitable  for  owl  foraging  have: 
(1)  At  least  two  canopy  layers;  (2) 
dominant  and  codominant  trees  in  the 
canopy  averaging  at  least  28  cm  (11  in) 
in  dbh;  (3)  at  least  40  percent  canopy 
cover  in  overstory  trees  (30  percent 
canopy  cover  in  red  fir  dominated 
forests);  and  (4)  higher  than  average 
numbers  of  snags  and  downed  woody 
material.  California  spotted  owls  forage 
in  forests  with  ample  open  flying  space 
within  and  beneath  the  canopy 
(Gutierrez  et  al.  1995);  therefore, 
extremely  dense  stands  may  not  be  used 
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for  foraging.  Although  canopy  covers    < 
down  to  40  percent  are  suitable  for 
foraging,  they  appear  to  be  so  only 
marginally.  Radio  tracking  data  £rom  the 
Sierra  National  Forest  showed  that  owls 
tended  to  forage  more  in  sites  with 
greater  than  50  percent  canopy  cover 
dian  predicted  irom  their  availability; 
while  stands  vtrith  40  to  50  percent 
canopy  cover  were  used  about  in 
proportion  to  their  availability  (USFS 
2001a).  The  subspecies  avoids  open  (0- 
30  percent  canopy  cover;  Gutierrez  et  al. 
1992)  or  logged  (Call  1990.  Zabel  et  al. 
1992b,  Gutierrez  and  Pritchard  1990) 
areas. 

Winter  Habitat.  Winter  habitats  of 
owls  that  undertake  altitudinal 
migrations  have  similar  canopy 
closures,  but  lower  basal  areas  of  both 
green  trees  and  snags,  and  higher  shrub 
densities  than  higher-elevation  summer 
habitats  (Gutierrez  et  al.  1995). 

General  Description  of  Suitable 
Habitat.  Based  on  the  above  studies, 
nesting  habitat  for  California  spotted 
owls  is  generally  described  as  stands 
with  an  average  dominant  and  co- 
dominant  tree  diameter  of  greater  than 
24  in  and  canopy  cover  of  greater  than 
70  percent.  Foraging  habitat  is  generally 
described  as  stands  of  trees  of  30  cm  (12 
in)  in  diameter  or  greater,  with  canopy 
cover  of  40  percent  or  greater. 
Exceptions  to  both  descriptions  are 
known  to  occur.  Suitable  habitat 
includes  California  Wildlife  Habitat 
Relationship  (WHR)  habitat  types  4M, 
4D,  5M,  5D,  and  6  (Mayer  and 
Laudenslayer  1988). 

Home  Range 

Spotted  owl  pairs  have  large  home 
ranges  that  may  overlap  those  of 
conspecifics  (Verner  et  al.  1992b).  A 
portion  of  the  home  range  is  defended 
as  a  territory,  especially  against 
unknown  intruders  (Gutierrez  et  al. 
1995).  However,  territorial  disputes 
between  neighbors  are  rare.  Members  of 
the  same  sex  are  more  likely  to  display 
aggression  toward  each  other  than 
members  of  the  opposite  sex  (Verner  et 
al.  1992b).  Spotted  owls  may  roost  near 
conspecifics  other  than  their  mates 
(Gutierrez  et  al.  1995).  Verner  et  al. 
1992b  suggested  that  the  spotted  owl 
territorial  system  functions  such  that  an 
individual  or  pair  are  dominant  within 
a  territory  and  prevent  conspecifics 
fi-om  breeding  there,  but  that  feeding  or 
roosting  by  those  birds  may  be  tolerated. 

Carey  et  al.  (1992)  studied  the 
relationship  between  the  amount  of 
habitat  used  by  northern  spotted  owls 
and  prey  abundance  within  those 
habitats.  They  found  that  owls  used 
more  area  in  habitats  where  the 
estimated  biomass  of  medium  sized 


prey,  primarily  fljring  squirrels  and 
woodrats,  was  lower.  The  largest  home 
ranges  of  California  spotted  owls  occur 
where  flying  squirrels  comprise  the 
majority  of  the  owl's  diet  and  the 
smallest  occur  where  woodrats 
dominate  (Verner  et  al.  1992b,  Zabel  et 
al.  1992a).  Woodrat  populations  are 
denser  than  flying  squirrel  populations, 
often  by  at  least  10  fold,  and  woodrats 
weigh  nearly  twice  as  much  as  flying 
squirrels.  Variation  in  prey  availability 
likely  affects  the  percentage  of 
California  spotted  owl  pairs  that  nest 
and  successfully  fledge  young.  Weather 
may  also  affect  these  parameters,  either 
by  direcdy  affecting  the  owls  or  by 
affecting  their  prey  base  (Verner  et  al. 
1992b). 

Estimates  of  California  spotted  owl 
home  range  size  are  extremely  variable. 
All  available  data  indicate  that  they  are 
smallest  in  habitats  at  relatively  low 
elevations  that  are  dominated  by 
hardwoods,  intermediate  in  size  in 
conifer  forests  in  the  central  Sierra 
Nevada,  and  largest  in  the  true  fir  forests 
in  the  northern  Sierra  Nevada  (Zabel  et 
al.  1992a.  USFS  2001a).  Based  on  an 
analysis  of  data  from  telemetry  studies 
of  California  spotted  owls,  mean 
breeding  season  pair  home  range  sizes 
have  been  estimated  as  3,642  ha  (9,000 
ac)  in  true  fir  forests  on  the  Lassen 
National  Forest;  1.902  ha  (4,700  ac)  in 
mixed  conifer  forests  on  the  Tahoe  and 
Eldorado  National  Forests;  and  1,012  ha 
(2.500  ac)  in  mixed  conifer  forests  on 
the  Sierra  National  Forest.  Zimmerman 
et  al.  (2000)  used  radiotelemetry  data  to 
estimate  the  breeding  season  home 
range  of  two  pairs  of  California  spotted 
owls  in  the  San  Bernardino  Mountains 
of  southern  California.  The  average 
home  range  (571  ha  (l,4i0  ac))  was 
s^ialler  than  those  reported  for  the 
Sierra  Nevada  and  varied  widely 
between  the  two  pairs  (325  to  816  ha 
(803  to  2,016  ac)). 

Gutierrez  et  al.  C1992)  analyzed  the 
sizes  of  stands  containing  nest  trees  (i.e., 
nest  stands)  and  the  cumulative  sizes  of 
each  nest  stand  plus  all  adjoining  stands 
that  were  in  vegetation  strata 
preferentially  used  by  owls  for  nesting. 
The  mean  size  of  nest  stands  was  about 
40  ha  (100  ac);  the  mean  size  of  the  nest 
stand  plus  adjacent  suitable  stands  was 
about  120  ha  (300  ac).  In  radio  tracking 
studies,  the  central  area  including  half 
of  the  foraging  locations  of  owls  was 
found  to  vary  from  an  average  of  128  ha 
(317  ac)  on  the  Sierra  National  Forest  to 
an  average  of  319  ha  (788  ac)  on  the 
Lassen  National  Forest  (Gutierrez  et  al. 
1992).  Bingham  and  Noon  (1997)  used 
radiotelemetry  data  to  calculate  core 
areas  within  die  home  ranges  of  four 
California  spotted  owls.  Owls  used  the 


core  areas  more  than  would  be  expected 
if  the  entire  home  range  were  used  at 
random.  Core  areas  contained  an 
average  of  66  percent  of  points  at  which 
owls  were  located  within  an  average  of 
21  percent  of  the  home  range. 

Habitat  in  Home  Range.  California 
spotted  owls  were  found  to  select  more 
consistently  for  habitat  patches  with 
high  canopy  cover  than  for  large  tree 
size-class  (Zabel  et  al.  1992a).  Call 
(1990)  estimated  42  percent  of  the  home 
range  to  be  medium  timber  28  to  53  cip 
(11  to  21  in)  dbh,  and  55  percent  large 
timber  greater  than  53  cm  (21  in).  The 
proportion  of  habitat  in  home  ranges  of 
owls  in  conifer  forests  of  the  Sierra 
Nevada  with  canopy  cover  greater  than 
40  percent  was  68  percent  and  81       ■'^-: 
percent  for  the  two  conifer  sites  studied. 
(Zabel  et  al.  1992a). 

California  spotted  owls  have  been 
known  to  use  stands  that  were  recently 
selectively  harvested  (Zabel  et  al. 
1992b).  However,  where  forests  in  the 
Sierra  National  Forest  were  heavily 
thinned,  owls  consistently  nested  in 
patches  with  large,  old,  high  crown- 
volume  trees  (North  et  al.  2000),  relying 
on  the  remaining  components  of  the 
original  forest. 

Numerous  studies  have  described 
habitat  used  by  spotted  owls  and  habitat 
that  occiu^  around  owl  nest  sites  and 
activity  centers,  but  the  relationships 
between  these  forest  habitat 
characteristics  and  the  distribution  and 
demographic  performance  of  California 
spotted  owls  are  not  completely 
understood.  Several  studies  that  have 
related  habitat  characteristics  with 
California  spotted  owl  demographic 
performance  and  occupancy  rates  found 
that  productivity  wfts  positively 
correlated  with  amounts  of  forest  with 
high  canopy  cover.  Blakesley  (2002a) 
characterized  habitat  within  1.830  ha 
(4,532  ac)  circles  surrounding  67 
California  spotted  owl  nest  sites  in 
northeastern  California  and  used  those 
data  to  explain  observed  variation  in , 
site  occupancy,  apparent  survival 
probability,  reproductive  output,  and 
nest  success.  Site  occupancy  was 
positively  associated  with  the  amount  of 
habitat  dominated  by  large  trees  and 
high  canopy  cover.  North  et  al.  (2000) 
found  higher  reproduction  in  conifer 
forest  associated  with  high  foliage 
volumes  and  concluded:  "The  possible 
interaction  of  weather  and  nest-site 
structiu-e  on  owl  reproduction  suggests 
forest  managers  should  be  cautious 
about  reducing  canopy  volume  in 
potential  owl  nesting  areas.  Retaining 
groups  of  large,  old,  high  crown-volume 
trees  may  be  needed  to  maintain  the 
number  of  potential  nesting  sites  in  a 
forest."  Apparent  survival  and 
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reproductive  output  were  positively 
correlated  with  the  proportion  of  habitat 
surrounding  each  nest  that  was  selected 
by  the  owls  throughout  the  Sierra 
Nevada,  as  described  by  Gutierrez  et  al. 
(1992).  Nest  success  was  positively 
associated  with  the  presence  of  large 
trees  within  the  nest  stand. 

Vemer  et  al.  (1992b)  reported  that 
about  75  percent  of  the  California 
spotted  owls  in  the  Sierra  Nevada 
occurred  in  areas  where  the  northern 
flying  squirrel  was  the  primary  prey 
species.  Northern  flying  squirrels  have 
been  shown  to  be  most  common  in 
larger  stands  of  mature  forests  (Williams 
et  al.  1992).  Flying  squirrels  typically 
use  older  mature  forest  because  they 
provide  suitable-nest  sites,  including 
snags,  and  abundant  sources  of  food 
including  arboreal  lichens  and  truffles, 
which  are  associated  with  an  abundance 
of  soil  organic  matter  and  decaying  logs 
(Vemer  et  al.  1992b).  In  second-growth 
forests  in  Oregon,  northern  flying 
squirrels  were  found  in  younger  forests 
if  large  snags  and  down  logs  remained 
from  earlier  stands  (Carey  and  Peeler 
1995).  Thus,  past  selection  harvest  that 
removed  the  largest  trees  and  snags 
probably  did  not  favor  northern  flying 
squirrels,  and,  therefore,  probably  had 
negative  effects  on  foraging  by 
California  spotted  owls. 

Blakesley  (2002a,  pers.  comm.  2002) 
studied  California  spotted  owls  in  an 
area  where  northern  flying  squirrels 
(Glaucomys  sabrinus)  comprised  70  to 
80  percent  of  prey  taken.  She  found  that 
both  survival  and  reproductive  output 
were  positively  related  to  the  proportion 
of  the  home  range  that  was  comprised 
of  habitat  selected  by  owls. 
Furthermore,  site  occupancy  and 
reproductive  output  were  negatively 
associated  with  the  amount  of  non- 
habitat  (non-forest  and  areas  dominated 
by  small  trees  and/or  very  low  canopy 
cover). 

In  areas  where  the  primary  prey 
consists  of  dusky-footed  woodrats, 
effects  of  timber  harvest,  either  by 
selection  or  small  patch  cuts,  may  have 
been  less  severe  on  spotted  owl  prey. 
Dusky-footed  woodrats  are  more 
abundant  in  shrubby  areas  than  in  areas 
with  little  shrub  understory  (Williams  et 
al.  1992),  so  this  forage  species  may 
persist  in  harvested  areas,  at  least  at  the 
lower  elevations  where  it  is  more 
common.  Franklin  et  al.  (2000),  who 
studied  demographic  performance  of 
northern  spotted  owls  in  an  area  of 
northwestern  California  where  dusky- 
footed  woodrats  were  the  primary  prey, 
reported  that  adult  owls  with  access  to 
larger  blocks  of  suitable  forested  habitat 
had  slightly  lower  mortality  rates,  but 
those  with  home  ranges  that  were  more 


patchy  with  more  openings  had  slightly 
higher  fecundity  (number  of  young 
produced  per  breeding  female).  A 
landscape  pattern  with  some  smaU- 
patches  of  other  habitats  dispersed 
within  and  aroimd  a  main  patch  of  old 
forest  appeared  to  provide  the  optimum 
balance  in  promoting  both  high 
fecundity  and  high  survival.  It  seems 
likely  that  California  spotted  owls 
would  have  similar  responses  in  the 
minority  of  their  range  where  dusky- 
footed  woodrats  are  the  primary  prey 
and  thus  may  be  less  affected  by  habitat 
modification  in  those  areas. 

According  to  McKelvey  and  Johnston 
(1992),  clear-cutting  was  the 
predominant  harvest  method  on  Sierran 
national  forests  only  from  1983  through 
1987.  In  areas  where  clear-cutting 
occurred  during  those  years,  and 
perhaps  also  where  catastrophic  fire  has 
eliminated  forested  habitat,  it  may  be 
reasonable  to  evaluate  impacts  based  on 
studies  of  the  effects  of  clear-cutting  on 
the  similar  northern  spotted  owl.  Bart 
(1995b)  examined  the  relationship 
between  amount  of  a  northern  spotted 
owl  pair's  home  range  that  is  suitable 
habitat  and  productivity  and 
survivorship  of  owls.  In  Bart's  (1995b) 
study  area,  habitat  remaining  after 
harvest  was  either  of  good  quality  (i.e., 
remaining  old  growth)  or  very  poor 
quality  unsuitable  for  extensive  use  by 
owls  (clear  cuts).  That  analysis 
suggested  that  removing  any  suitable 
habitat  within  the  vicinity  of  the  nest 
tends  to  reduce  productivity  and 
survivorship  of  resident  owls.  Bart  . 
concluded  that  replacement  rate 
reproduction  might  occiu  when  30  to  50 
percent  suitable  habitat  is  retained 
within  an  owl's  home  range.  However, 
he  also  noted  that  productivity  and 
survivorship  declined  steadily  below  80 
percent  suitable  habitat  and  advised  that 
northern  spotted  owl  habitat  should  not 
be  reduced  to  perceived  thresholds  in 
all  instances  or  viability  could  be 
compromised.  The  primary  form  of 
habitat  modification  in  the  Bart  (1995b) 
analysis  area  was  clear-cutting. 
Therefore,  these  results  may  only  have 
limited  application  to  the  California 
spotted  owl,  because  much  of  the  range 
of  the  California  spotted  owl  has  been 
selectively  harvested.  The  selection 
harvest  practiced  in  the  Sierra  is 
believed  to  have  lowered  habitat  quality 
by  removing  large  trees  and  snags,  but 
it  may  not  have  rendered  habitat 
completely  unsuitable  (USFS  2001a). 
Thus,  the  degree  of  impact  of  past 
selection  harvest  practices  on  Califomif 
spotted  owls  remains  unclear. 

Spotted  owl  distribution  in  the  Sierra 
Nevada  is  generally  continuous  and  of 
uniform  density  within  the  historic 


range.  However,  several  "areas  of 
concern"  were  identified  in  Beck  and 
Gould  (1992).  These  are  areas  where 
densities  of  spotted  owls  are  low,  local 
populations  are  isolated,  or  distribution 
of  habitat  or  owls  is  not  continuous  or 
is  restricted  because  of  past  timber 
harvest,  fire,  and  natiu-al  breaks  in 
habitat.  Areas  of  concern  might  be 
important  if  the  range  of  the  spotted  owl 
begins  to  shrink.  Beck  and  Gould  (1992) 
identified  16  areas  distributed 
throughout  the  range  where  there  are 
gaps  that  delineate  discontinuities  in 
owl  distribution  (no  habitat  exists  or 
there  is  a  bottleneck)  and  19  areas  where 
concern  relates  to  low  population 
density,  fragmented  habitat,  or  loss  of 
habitat  due  to  fire. 

The  USFS  (2001a)  further  cautioned 
that  management  in  at  least  nine  of 
these  areas  of  concern  in  the  Sierra 
Nevada  could  have  disproportionate 
impacts  to  spotted  owls  without  special 
management  consideration.  USFS  noted 
that  areas  of  concern  that  fall  within 
checkerboard  ownerships  (blocks  of 
private  land  interspersed  with  Federal 
lands]  or  fragmented  habitats  warranted 
special  attention.  Final  management 
direction  selected  by  the  USFS-modified 
alternative  8  (USFS  2001b)  included 
objectives  for  the  amounts  of  habitat 
within  each  owl  home  range  to  provide 
for  replacement  rate  reproduction. 

Demographic  Analysis 

As  one  of  the  most  intensively  studied 
birds  in  the  United  States,  the  spotted 
owl  has  been  the  focus  of  research  for 
well  over  two  decades.  Many 
sophisticated  statistical  techniques  for 
estimating  population  trends  have  been 
developed  and  refined  using  data  from 
the  northern  spotted  owl,  and  the  state 
of  information  for  the  California 
subspecies  has  benefitted  accordingly. 
Across  the  range  of  the  California 
spotted  owl,  five  study  areas  (Lassen, 
Eldorado,  Sierra,  Sequoia-Kings  Canyon, 
and  San  Bernardino),  totaling  about 
2,200  square  miles,  have  been 
established  to  examine  the  subspecies' 
population  status.  This  research  serves 
as  a  valuable  resource  for  evaluating 
whether  or  not  listing  under  the  ESA 
may  be  warranted.  In  this  section,  we 
offer  a  synopsis  and  evaluation  of  the 
most  current  research  on  California 
spotted  owl  population  trends.  Because 
analytical  techniques  for  assessing 
population  status  are  complex,  it  is 
necessary  to  discuss  the  techniques,  the 
studies,  and  their  conclusions  in  some 
detail. 

Several  analytical  methods  have  been 
applied  to  the  analysis  of  population 
trend  in  spotted  owls,  and  each  method 
carries  certain  strengths  and 


weaknesses.  Thus,  to  best  imderstand 
population  trend,  it  is  important  to 
concurrently  assess  the  residts  of  all 
methods  instead  of  relying  on  a  single 
analytical  approach.  One  of  the  simpler 
methods  uses  raw  empirical  abundance 
data,  where  banded  owls  are  counted 
and  numbers  are  compared  over  time. 
Population  trends  can  then  be  crudely 
assessed  by  evaluating  abundance  data 
from  one  year  against  similar  data  from 
a  later  year,  or  multiple  years  of  data 
can  be  used  in  a  regression  analysis  to 
determine  the  population  trend  from  the 
slope  of  a  regression  line.  While  count 
data  may  appear  straightforward,  they 
are  often  subject  to  important  sources  of 
unquantifiable  bias  if  the  ability  to 
detect  owls  changes  from  year  to  year. 
This  can  occur  if  siuvey  effort  changes 
over  the  course  of  the  study  or  if  the 
study  area  changes  in  size  during  the 
study  period.  Also,  variation  in 
detectability  can  be  caused  by 
environmental  or  behavioral  factors. 
Numerous  soiut:es  of  possible  bias  can 
be  present  during  the  collection  of 
abundance  data  in  the  field,  especially 
over  the  long  periods  of  time  required 
to  evaluate  population  trends  in  long- 
lived  species  such  as  spotted  owls. 
However,  basic  abundance  data  can 
provide  a  reference  point  for 
comparison  with  the  resvdts  of  more 
sophisticated  statistical  methods, 
especially  when  possible  error  is 
reduced  by  careful  data  collection. 
Abimdance  data  are  available  for  each  of 
the  California  spotted  owl  study  areas, 
and  are  included  in  this  evaluation  by 
the  Service. 

Because  of  the  problems  that 
accompany  abundance  data,  scientists 
have  developed  more  sophisticated 
methods  for  estimating  population 
trends  that  can  be  described  in 
statistical  terms,  and  which  allow 
various  statistical  tests  of  the  estimated' 
population  trend.  These  methods  derive 
estimates  of  the  annual  rate  of 
population  change,  otherwise  known  as 
lambda  (X),  which  is  the  fundamental 
measure  for  retrospective  estimation  of 
population  trend.  Varying  analytical 
methods  derive  X.  from  data  on  vital 
rates  (i.e.,  birth  and  death  rates) 
gathered  using  methods  described  for 
the  northern  spotted  owl  (Forsman 
1983).  Reproductive  output  is  measiu^d 
irom  direct  observation  of  the  number  of 
young  leaving  the  nest,  and  estimates  of 
survival  are  obtained  using  mark- 
recapture  techniques.  Capture-recapture 
theory  (Lebreton  et  al.  1992)  provides 
the  foundation  for  deriving  a  statistical 
estimate  of  survival  and  population 
trend.  In  brief,  this  is  done  by  captiuing 
and  uniquely  marking  individuals,  and 


then  recapturing  (or  resighting)  those 
same  individuals  in  subsequent  years 
(Lebreton  et  al.  1992).  Some  of  the 
potential  bias  factors  remain,  such  as 
variation  in  survey  effort,  but  the 
recaptiu-e  history  for  each  marked 
individual  serves  as  the  basis  for 
calculating  vital  rates  for  each  age  and 
gender  class.  After  feciuidity  (i.e.,  birth 
rate:  number  of  female  young  fledged 
per  female)  and  siu^^ival  for  the 
population  are  statistically  estimated 
from  field  sampled  data,  those  estimates 
are  used  to  compute  the  finite  rate  of 
population  change,  or  A.. 

Lambda  provides  an  estimate  of  two 
useful  measures:  the  direction  in 
population  trend  and  the  magnitude  of 
population  change  (Franklin  et  al. 
1996).  A  X  value  equal  to  1.0  indicates 
a  stationary  population;  less  than  1 .0 
indicates  a  declining  population;  and 
greater  than  1.0  indicates  a  growing 
population.  The  amount  by  which  X. 
differs  frt)m  1.0  indicates  the  magnitude 
of  the  trend  (i.e.,  if  X  =  1.10.  the 
population  has  increased  by  an  average 
of  about  10  percent  each  year  [1.10  to 
1.0  =  0.10]).  However,  X  is  a  point 
estimate,  and  this  estimate  has  a 
measure  of  precision.  Therefore, 
researchers  often  test  whether  X  is 
significantly  greater  or  less  than  1.0,  or 
equal  to  1.0.  For  example,  a  X  =  0.97 
may  not  be  statistically  different  from 
1.0  at  some  predetermined  significance 
level  if  the  confidence  interval  includes 
1.0  (Lande  1988). 

It  should  be  noted  that  the  estimate  of 
lambda  applies  only  to  the  period 
during  which  the  data  are  collected.  For 
this  reason,  long  term  studies  are 
necessary  to  avoid  misinterpretation  of 
apparent  trends.  For  instance,  if  a 
population  demonstrates  cycles  that  are 
completed  over  multiple  decades,  ten 
years  of  data  may  only  captiu-e  a  down 
cycle  (which  would  falsely  appear  to  be 
a  decline)  or  up  cycle  (wbich  would 
falsely  appear  to  be  an  increase), 
depending  on  the  timing  of  the  study. 

"The  five  individual  studies  conducted 
on  California  spotted  owl  populations 
were  consistent  in  their  initial  method 
for  calculating  X,  which  has  also  been 
extensively  described  and  applied  in 
analyses  of  the  northern  spotted  owl 
(Franklin  et  al.  1996).  In  this  method, 
survival  and  fecundity  estimates  for 
females  were  used  in  a  mathematical 
tool  called  a  projection  matrix  to  solve 
for  X.  Several  issues  may  affect  the 
validity  of  the  projection  matrix 
approach  to  calculating  lambda.  First, 
the  method  assumes  that  adult  siuvival 
and  fecundity  are  constant  over  time 
(Franklin  et  al.  1996).  Long  term 
research  on  the  northern  spotted  owl 
has  demonstrated  that  this  assumption 


is  sometimes  violated.  Survival  rates  are 
not  constant  (Bumham  et  al.  1996),  and 
spotted  owls  have  demonstrated 
variable  annual  fecimdity,  with 
occasional  years  of  very  high  fecundity 
(Franklin  et  al.  2002).  However,  the 
magnitude  of  the  resulting  bias  appears 
to  be  small  (Bumham  et  al.  1996,  Noon 
and  Biles'  1990).  Second,  individuals, 
particularly  juveniles,  may  emigrate  to 
areas  Qutside  the  study  area  boiuidaries. 
Even  though  they  could  still  be  alive, 
these  individuals  are  considered 
mortalities  because  they  disappear  from 
the  study  area,  resulting  in  a  survival 
rate  that  is  biased  low  (Raphael  1996). 
To  better  imderstand  the  possible  error 
in  juvenile  mortality  rates,  researchers 
compare  the  observed  mortality  rate 
with  calculated  theoretical  rates  that 
would  be  necessary  for  a  stable 
population,  and  examine  the  difference. 
Although  useful  in  some  respects,  this 
exercise  does  not  alter  the  estimate  of 
lambda  for  the  subject  owl  population. 
The  issue  of  juvenile  emigration  was 
addressed  in  the  1999  meta-analysis  for 
the  northern  spotted  owl,  as  well  as  for 
some  of  the  individual  northern  spotted 
owl  study  areas,  and  overall  trend 
estimates  were  adjusted  for  juvenile 
emigration  (Franklin  et  al.  1999). 

Another  potential  issue  regarding  the 
projection  matrix  method  is  that  the 
calculation  includes  only  territorial 
birds  (which  are  relatively  easy  to 
locate),  ignoring  non territorial, 
imlocated  "floaters"  that  may  be  present 
and  available  to  fill  vacancies  left  by  the 
eventual  mortality  of  breeding  birds 
(Franklin  1992).  Bart  (1995b)  argued 
that  the  presence  of  floaters  causes 
population  trends  to  be  determined  by 
the  trend  in  the  amount  of  habitat,  not 
by  birth  and  smvival  rates.  Using 
lambda  estimates  corrected  for  floaters 
and  false  juvenile  mortalities,  Bart 
(1995b)  calculated  that  lambda 
estimates  using  the  projection  matrix 
method  could  be  0.13  to  0.03  lower  than 
the  actual  value.  Thus,  for  example,  a 
population  with  an  estimated  lambda  of 
0.90  (signifying  a  decline  of  10  percent 
per  year)  could  actually  be  an  increasing 
population.  This  argument  should  be 
considered  in  evaluation  of  lambda 
estimates.  Trends  in  the  nonterritorial 
segment  of  the  population  cannot  be 
evaluated  with  the  projection  matrix 
method,  although  it  is  likely  that  over 
the  long  term,  trends  in  the  territorial 
and  nonterritorial  segments  will  follow 
similar  trajectories,  since  they  both 
depend  on  similar  environmental 
conditions. 

For  these  reasons,  we  approach  the 
use  of  population  matrix  X  estimates 
with  caution  in  this  finding,  and  where 
possible,  has  sought  additional 
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corroborative  data  and  analyses  before 
concluding  that  a  population  is 
declining.  Our  following  discussion  of 
the  results  from  each  of  the  five  study 
areas  wiU  include  evaluation  of 
potential  error  in  the  lambda  estimate/ 
that  might  result  from  these  factors.    * 
More  recently,  the  data  from  the  five 
study  areas  were  reanalyzed  using 
another  statistical  method.  In  2001,  owl 
researchers  from  the  five  California 
spotted  owl  study  areas,  timber  industry 
consultants,  and  stakeholders  met  with 
experts  in  population  analyses  to 
conduct  a  meta-analysis  of  the  available 
data  (Franklin  et  al  2002).  The  term 
meta-analysis  refers  to  the  combined 
analysis  of  data  collected  from 
numerous  studies  to  increase  sample 
size  and  investigate  relationships  that 
would  be  difficult  to  assess  with  data 
from  an  individual  study.  A  draft  report 
authored  by  15  participants  (Franklin  et 
al.  2002)  summarized  the  results  of  the 
five-day  meta-analysis  workshop  and 
subsequent  analysis. 

It  is  our  understanding  that,  as  of  the 
publication  of  this  finding,  peer  review 
comments  have  been  received  by  the 
authors  of  the  meta-analysis,  but  the 
incorporation  of  peer  review  comments 
by  the  authors  has  not  been  completed. 
Thus,  the  meta-analysis  manuscript 
remains  a  draft.  We  have  examined  the 
draft  meta-analysis  document,  the 
comments  of  prominent  peer  reviewers, 
and  solicited  comments  from  the 
authors  regarding  our  conclusions 
herein.  We  regard  the  draft  meta- 
analysis as  the  best  available  science  on 
the  subject,  but  as  stated  above,  we  have 
not  relied  solely  on  this  analysis  in 
developing  our  conclusions  regarding 
population  trend. 

The  meta-analysis  of  adult  survival 
was  based  on  female  and  male  adult 
capture  histories  for  the  five  study  areas, 
but  fecundity  was  estimated  for  each 
study  area  separately  because 
differences  existed  in  field  sampling 
protocols.  To  eliminate  a  possible  bias 
in  projection  matrix  estimates  of  \  due 
to  inaccurate  rates  of  survival  (resulting 
from  unknowm  emigration  rates),  a  new 
technique  was  used  to  calculate  X., 
called  the  "temporal  symmetry  capture- 
recapture  model"  (Pradel  1996).  Pradel's 
method  calculates  the  rate  of  change  in 
population  size  between  two  successive 
years  using  mark-recapture  histories  for 
each  owl,  and  since  this  technique 
calculates  annual  estimates,  A.  can 
change  each  year.  In  contrast,  the 
projection  matrix  method  calculates  an 
average  A.  estimate  for  the  period  of 
study  using  a  population's  average  birth 
and  death  rates.  Pradel's  measure 
applies  to  subadult  and  adult  territorial 
owls,  and  incorporates  birth,  death. 


emigration,  and  immigration  rates. 
Estimates  of  juvenile  survival  are 
unnecessary  because  movement  of 
spotted  owls  into  and  out  of  the  study 
area  is  considered  in  changes  of  owl 
numbers  over  time. 

While  Pradel's  \  accounts  for 
permanent  emigration  of  juveniles,  it 
doesn't  provide  insight  as  to  the  root 
cause  of  a  pof)ulation's  rate  of  change. 
For  example,  if  X  =  1.0,  indicating  a 
stable  population,  it  is  impossible  to 
know  if  the  stability  is  a  result  of 
immigration  or  new  recruits  from  births, 
which  prevents  inferences  about  the 
health  of  the  local  population  (Franklin 
et  al.  2002).  Thus,  it  is  important  that 
trends  in  survival  and  fecimdity  rates  be 
examined  conciurently  with 
assessments  of  X.  Pradel's  X  provides 
information  as  to  whether  owls  are 
being  replaced  from  within  or  outside 
the  study  area,  and  not  solely  whether 
they  are  replacing  themselves,  which  is 
the  goal  of  the  projection  matrix 
approach.  Because  the  Pradel  method 
provides  an  estimate  of  one  X  for  each 
year,  the  annual  X  estimates  can 
themselves  be  assessed  for  trends,  and 
a  mean  estimate  can  be  calculated  for 
the  period  of  study. 

Franklin  et  al.  (2002)  applied  the 
Pradel  method  to  each  of  the  five 
individual  study  areas,  and  conducted  a 
combined  meta-analysis  of  the  results 
from  the  foiu  study  areas  (Lassen. 
Eldorado,  Sierra,  and  Sequoia  /  Kings 
Canyon)  that  lie  in  the  Sierra  Nevada. 
The  following  discussion  details  the 
results  of  the  earlier  projection  matrix 
analyses  and  reports  of  basic  count  data 
for  each  study  area,  and  compares  those 
Insults  with  the  new  results  derived 
using  the  Pradel  method,  as  reported  by 
the  (&aft.  Following  the  discussion  of 
individual  areas,  we  will  describe  the 
results  of  the  meta-analysis  of  the  four 
combined  Sierra  Nevada  study  areas. 

Since  survey  areas  changed 
throughout  the  course  of  some  studies, 
only  those  areas  (within  larger  study 
areas)  that  received  surveys  from  start  to 
finish  were  included  in  the  new 
analysis,  and  only  years  that  received 
consistent  siu^ey  effort  were  used  in  the 
analysis  (Lassen  study  area  [490  mi^]: 
1992  to  2000;  Eldorado  study  area  [137 
mi^]:  1990  to  2000;  Sierra  study  area 
[137  mi^j:  1990  to  2000  Sequoia  and 
Kings  Canyon  study  area  [132  mi^j: 
1991  to  2000;  San  Bernardino  study  area 
[730  mi^l:  1991  to  1998). 

In  this  review,  we  primarily  used  the 
most  recent  report  or  published  article 
for  each  area,  although  we  reference 
earlier  reports  to  clarify  apparent 
changes  in  results  for  a  given  area.  We 
summarize  the  results  below. 


Lassen  Study  Area— The  Lassen  study 
area  encompassed  approximately  850 
mi^  in  northeastern  California,  the 
majority  of  whTch  was  located  in  the 
Lassen  National  Forest.  Small  segments 
of  the  study  area  included  the  Plumas 
National  Forest,  private  timber  lands, 
Lassen  Volcanic  National  Park,  and 
Bxueau  of  Land  Management  land. 
According  to  Blakesley  and  Noon  [in 
litt.  2003),  four  lines  of  evidence  suggest 
that  the  Lassen  population  has  been 
decreasing.  However,  this  information, 
received  very  recently,  could  not  be 
fully  evaluated.  The  most  recent 
publication  for  this  study  area 
(Blakesley  et  al.  2001)  covered  10  years 
of  field  sampling  (1990  to  1999).  during 
which  the  annual  rate  of  population 
change  was  estimated  to  be  0.910  using 
the  projection  matrix  method.  This 
estimate  was  significantly  less  than  that 
of  a  stationary  population  (X  =  1.0),  and 
suggested  that  the  territorial  female  owl 
popidation  (those  females  that  occupy 
and  defend  a  habitat  area)  declined  9 
percent  annually  from  1990  to  1999. 
Blakesley  et  a/.(2001)  inferred  that  if  the 
conditions  present  during  their  study 
remained  constant  into  the  future,  and 
if  the  true  rate  of  change  were  as  low  as 
4  percent  instead  of  the  estimated  9 
percent,  that  the  population  would 
decline  by  one-half  within  20  years. 
Such  forecasting  beyond  the  period  of 
data  collection  is  unreliable,  and  the 
accuracy  of  this  projection  is  likely 
biased,  as  conditions  are  unlikely  to 
remain  constant  for  20  years  (Burnham 
et  al.  1996.  Raphael  et  al.  1996,  Noon  et 
al.  1992). 

We  were  imable  to  compare  the 
estimated  value  of  X  to  the  observed 
numbers  of  territorial  adults  in  this 
study,  because  the  survey  area  increased 
over  time.  However,  from  the  estimated 
growth  rate  of  0.910.  we  can  conclude 
that  over  50  percent  of  the  population 
would  be  lost  by  the  end  of  the  study. 
According  to  Blakesley  and  Noon  [in 
litt.  2003).  within  68  territories  surveyed 
consistently  from  1993  to  2001.  the 
number  of  female  owls  declined  from  56 
to  37.  This  suggests  a  decline  of  5 
percent  annually,  which  is  not 
statistically  different  from  the  9  percent 
decline  estimated  above.  A  potentially 
large  source  of  error  arises  from 
unknown  rates  of  juvenile  and  adult 
emigration.  Blakesley  et  al.  (2001) 
suggested  that  while  incorrect  juvenile 
emigration  rates  may  have  resulted  in  a 
survival  estimate  biased  low.  the 
magnitude  of  the  bias  was  probably 
small.  For  the  Lassen  population  to 
demonstrate  a  stationary  trend  diuing 
the  study  period  {given  that  all  other 
vital  rates  were  accurate,  including  an 


adult  siuvival  probability  of  0.827).  the 
juvenile  survival  rate  would  have  to 
more  than  double  (from  the  estimated 
0.333)  to  0.790.  However,  given  that  all 
other  parameters  remain  the  same. 
Franklin  (2003)  estimated  that  if  adult 
and  subadult  survival  was  actually  0.85, 
juvenile  siuvival  would  have  to  be  0.657 
to  achieve  a  stationary  poptdation,  and 
if  adult  and  subadult  siuvival  were 
actually  0.87,  juvenile  siuvival  would 
have  to  be  0.55  for  a  stationary 
population.  A  juvenile  survival 
probability  of  0.55  is  within  the  realm 
of  possibility  based  on  juvenile  survival 
estimates  for  northern  spotted  owls  on 
two  study  areas  (Franklin  et  al.  1999). 

The  meta-analysis  for  this  study  area 
included  nine  years  of  sampling  (1992 
to  2000)  and  encompassed  490  mi^.  The 
mean  X  estimate  for  the  period  using 
Pradel's  method  was  less  than  1 .0 
(0.985),  but  was  not  statistically 
different  from  that  of  a  stationary 
population  (X  =  1.0).  Examination  of  the 
aimual  X  estimates  (per  year,  as  opposed 
to  the  above  mean  X)  showed  no 
evidence  of  a  trend  for  the  Lassen  study, 
and  adult  apparent  survival  showed  no 
substantive  variation  or  trends  through 
time.  Fecundity  was  so  variable  through 
time  that  a  linear  trend  (as  opposed  to 
sporadic  high-low  trends)  could  not  be 
identified. 

Although  there  is  information  that 
suggests  that  this  population  may  be 
declining,  uncertainties  exist  when 
interpreting  the  projection  matrix 
approach,  actual  counts,  and  Pradel's 
methodology.  Without  further 
refinement  of  the  projection  matrix 
approach  (i.e..  adjusting  juvenile 
survival  estimates  using  radio 
telemetry),  it  is  difficult  to  reconcile  the 
declining  projection  matrix  X  of  0.910 
with  the  statistically  stationary  estimate 
of  0.985  derived  using  Pradel's 
methodology.  Thus,  we  caimot  conclude 
with  certainty  that  the  population  is 
declining,  increasing,  or  stationary. 

Eldorado  Study  Area — ^The  Eldorado 
study  area  consisted  of  two  segments:  a 
137-mi2  density  study  area,  and  a  220- 
mi-^  regional  study  area.  The  most  recent 
publication  for  this  study  area  (Seamans 
et  al.  2001a)  covered  10  years  of  field 
sampling  (1990  to  1999).  Although 
surveys  took  place  from  1986  to  1999  in 
the  density  study  area,  surveys  in  the 
regional  study  area  were  initiated  in 
1997.  Only  data  from  1990  to  1999  were 
used  because  survey  effort  and  sample 
sizes  increased  dramatically  after  1989 
due  to  increased  funding  (Seamans  et  al. 
2001a).  The  study  area  was  located 
primarily  within  the  Eldorado  National 
Forest,  but  portions  were  also  located 
within  the  "Tahoe  National  Forest  and 
the  Tahoe  Basin  Management  Area. 


Researchers  lacked  sufficient  data  to 
calculate  the  juvenile  survival  rate  on 
the  Eldorado  study  area,  so  they  used 
the  survival  rate  from  the  nearby  Lassen 
study  area  (0.333)  as  a  surrogate.  This 
estimate  was  thought  to  be  optimistic,  as 
estimates  of  northern  spotted  owl 
juvenile  survival  from  11  study  areas 
averaged  0.258  (Forsman  1996),  and  in 
the  Eldorado  study  area,  11  of  147 
individuals  banded  as  juveniles  were 
recaptured  as  territory  holders,  which 
would  translate  to  a  survival  probability 
of  0.074  (Gutierrez  et  al.  2001). 
However,  there  is  a  likelihood  that  the 
estimated  juvenile  survival  of  0.258  for 
northern  spotted  owls  was 
underestimated,  as  it  was  not  corrected 
for  juvenile  emigration.  A  later  report 
(Franklin  et  al.  1999)  adjusted  juvenile 
survival  estimates  in  thr«e  northern 
spotted  owl  study  areas  to  reflect 
juvenile  emigration  rates  calculated 
from  radiotelemetry  data.  The  adjusted 
juvenile  survival  rates  were  0.598, 
0.632,  and  0.366.  These  estimates 
represented  increases  of  137.2%,  41.8%, 
and  87.9%  in  juvenile  survival 
estimates  for  each  respective  study  area. 

Using  the  projection  matrix  approach, 
the  annual  rate  of  population  change 
was  estimated  to  be  0.948.  which  was 
significantly  less  than  that  of  a 
stationary  population.  This  X  value 
suggested  that  the  territorial  female  owl 
population  declined  5.2  percent 
annually  from  1990  to  1999.  In  contrast, 
female  abundance  at  the  start  (1990)  and 
finish  (1999)  of  the  study  was  26  and  28 
individuals,  respectively.  This 
difference  between  the  estimated  X  and 
the  rate  calculated  from  actual  numbers 
could  be  attributed  to  immigration' of 
individuals  into  the  study  area.  If  true, 
this  would  indicate  that  individuals 
were  not  replacing  themselves,  but  were 
being  replaced  by  recruits  from  outside 
the  study  population.  Earlier  estimates 
oi  X  from  this  study  area  calculated 
similar  trends  {X=  0.947)  using  only  6 
years  of  data  (Noon  et  al.  1992).  This  six 
year  estimate  was  not  statistically  less 
than  1.0,  but  the  power  (ability  to  detect 
differences)  of  this  test  was  low.  so  the 
trend  of  the  population  was  uncertain  at 
the  time  (Vemer  et  al.  1992).  Results 
from  the  2001  study  (Seamans  et  al. 
2001a)  expanded  the  sample  size  emd 
study  period,  and  increased  the 
statistical  power  of  their  test  so  that 
their  estimate  of  lambda  (0.948)  was 
then  found  to  be  statistically  less  than 
1.0. 

The  use  of  a  surrogate  juvenile 
survival  rate  in  this  study  may 
introduce  bias  into  the  estimate  of  X  for 
two  reasons:  the  Lassen  estimate  of 
juvenile  survival  probably  carries 
certain  biases  given  the  inability  to 


consider  juvenile  emigration  in  the 
estimate  of  juvenile  survival,  and  the 
Lassen  study  area  may  not  accurately  , 
represent  the  Eldorado  study  area. 
Further.  Gutierrez  et  al.  (2001)  reports 
that  survey  effort  for  this  study  area 
changed  over  time,  and  that  survey 
effort  can  influence  density  and  survival 
estimates.  For  this  reason,  data  frtim  the 
first  four  years  of  study  were  not 
included  in  the  estimate  of  survival  or 
reproduction  (Seamans  etal.  2001a 
analyzed  data  starting  in  1990,  not 
1986).  In  a  subsequent  report  (Seamans    . 
et  al.  2001b),  the  projection  matrix 
estimate  of  X  was  compared  to  a  growth 
rate  calculated  from  actual  numbers  of 
adult  females  present  during  the  study. 
The  growth  estimate  from  actual  • 
numbers  was  0.951,  and  was 
significantly  less  than  zero.  This 
estimate  was  calculated  using  data  hrom 
1993  (37  aduh  females)  to  2000  (24 
adult  females),  while  the  value  derived 
from  the  projection  matrix  approach 
(0.948),  which  was  calculated  using  data 
from  1990  to  1999. 

The  meta-analysis  for  this  study  area 
included  11  years  of  sampling  (1990  to 
2000)  and  encompassed  137  mi^.  The 
mean  X  estimate  for  this  study  area  was 
greater  than  1.0  (1.042).  and  was  not 
statistically  different  from  that  of  a       « 
stationary  population  (X  =  1.0). 
Examination  of  annual  X  estimates 
showed  a  significant  decline,  and 
similar  to  the  Lassen  study  area,  adult 
apparent  survival  showed  no 
substantive  variation  or  trends  through 
time.  No  linear  trend  in  fecundity  could  ' 
be  identified. 

While  the  projection  matrix  estimate 
of  X  showed  a  decline,  (and  trend  in 
Pradel's  annual  X  showed  a  decline), 
actual  counts  increased  a  small  amount 
from  1990  (26  adult  females)  to  1999  (28 
adult  females)  but  decreased  from  1993 
(37  adult  females)  to  2000  (24  aduU 
females),  and  the  mean  X  estimate  using 
Pradel's  method  appeared  to  show  a 
stationary  population.  Furthermore, 
there  were  substantive  uncertainties 
regarding  the  accuracy  of  vital  rate 
estimates  used  in  the  projection  matrix 
estimate  of  X.  These  results  do  not  allow  - 
us  to  reach  a  definitive  decision  with 
respect  to  population  trend  on  the 
Eldorado  study  area,  and  we  cannot 
conclude  the  population  is  declining. 

Sierra  Study  Area — The  Sierra  study 
area  was  located  primarily  (92  percent) 
within  the  Sierra  National  Forest,  and 
encompassed  the  watersheds  of  the  San 
Joaquin  River  and  the  North  Fork  of  the 
Kings  River  (Franklin  et  al.  2002).  The 
study  area  included  approximately  263 
mi^,  and  the  boundaries  were  delineated 
based  on  National  Forest  boundaries 
and  major  topographic  features  such  as 
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ridges  and  drainages.  Spotted  owl 
telemetry  studies  and  intensive  surveys 
began  in  1987  and  1990,  respectively, 
on  a  160  mi^  portion  of  this  study  area 
(old  Sierra  study  area).  In  1994.  surveys 
were  expanded  to  include  an  additional 
103  mi^  (new  Sierra  study  area;  Steger 
et  al.  1999).  Juvenile  survival  rate  was 
not  calculated  using  data  from  this 
study  area.  Instead,  the  juvenile  survival 
rate  from  the  San  Bernardino  study  area 
(0.328)  was  used  to  approximate  the 
Sierra  study  area's  juvenile  survival 
rate. 

Using  survey  data  from  1990  to  2000 
and  the  projection  matrix  method,  the 
aiuiual  rate  of  population  change  was 
estimated  for  the  old  Sierra  study  area 
(1987  to  2000)  and  both  old  and  new 
Sierra  study  areas  combined  (1987  to 
2000).  Annual  rates  of  population 
change  for  the  old  Sierra  and  combined 
Sierra  study  areas  were  0.897  and  0.901, 
respectively.  These  estimates  were 
significantly  less  than  that  of  a 
stationary  population,  and  suggested 
that  the  territorial  female  owl 
population  declined  about  10  percent 
annually  from  1987  to  2000.  For  an  11 
year  period  (1990  to  2000),  this 
translates  to  a  population  decline  of 
around  60  percent.  For  the  old  Sierra 
study  area  during  1991  to  2000  (1990 
was  not  examined  as  survey  guidelines 
were  not  yet  established  on  the  study 
area),  actual  owl  numbers  seemed  to 
corroborate  a  decline,  albeit  the  drop  in 
numbers  was  less  severe  than  60 
percent.  Owl  abundance  in  1991  and 
2000  were  69  and  55,  respectively. 
These  numbers  represent  a  20  percent 
decrease,  although  the  accuracy  of  the 
count  numbers  is  unknown.  The  new 
Sierra  study  area  also  showed  a  decline: 
actual  owl  numbers  dropped  from  37  in 
1994  to  29  in  2000. 

The  meta-analysis  for  this  study  area 
included  11  years  of  sampling  (1990  to 
2000)  and  encompassed  137  mi^.  The 
mean  X  estimate  for  this  study  area  was 
less  than  1.0  (0.961),  but  was  not 
statistically  different  from  that  of  a 
stationary  population  (X  =  1.0).  Annual 
X  estimates  showed  a  weak 
(nonsignificant)  decline,  and  adult 
apparent  survival  showed  no 
substantive  variation  or  trends  through 
time.  The  Sierra  study  showed  a 
negative  trend  in  fecundity,  which 
could  have  been  driven  by  a  high 
reproduction  year  early  in  the  study. 

Although  the  mean  X  was  statistically 
stationary  using  Pradel's  methodology, 
actual  numbers  of  owls  declined;  the 
projection  matrix  approach  showed  a 
decline;  there  was  a  negative  trend  in 
fecundity;  and  there  was  a  weak, 
nonsignificant  decline  in  annual  A. 
estimates  (using  Pradel's  method).  It 


appears  that  a  decline  in  this  study  area 
is  possible,  but  the  use  of  a  surrogate 
juvenile  siuvival  rate  introduced  a  bias 
of  unknown  proportion,  and  thus,  the 
magnitude  of  a  possible  decline  remains 
uncertain. 

Sequoia  and  Kings  Canyon  Study 
Area — The  Sequoia  and  Kings  Canyon 
study  area  encompassed  approximately 
130  mi^  of  land  in  Fresno  and  Tulare 
counties.  The  majority  of  the  area  was 
located  in  the  Sequoia  and  Kings 
Canyon  National  Parks.  Small  segments 
of  the  study  area  include  the  Kings 
River  watershed,  but  most  of  the  study 
area  was  in  the  Kaweah  River  watershed 
(Franklin  et  al.  2002).  Surveys  in  this 
study  area  cover  1 1  years  of  field 
sampling  (1990  to  2000),  but  useful  data 
exist  from  a  previous  demographic 
study  that  began  in  1988  (Steger  et  al. 
2000).  Demographic  surveys  were 
conducted  onl30  mi^  of  land  in  this 
area,  and  methods  for  calculating  X  were 
identical  to  those  used  for  the  Sierra 
study  area.  The  annual  rate  of 
population  growth  using  the  projection 
matrix  method  was  estimated  to  be 
0.973,  suggesting  a  decline  of  2.7 
percent  per  year.  Statistical  testing 
found  that  A,  was  not  significantly  less 
than  1.0.  Actual  owl  counts  during  the 
study  period  seemed  to  indicate  that  the 
population  might  be  growing,  but  again, 
the  accuracy  of  such  numbers  is 
uncertain.  Owl  abundance  in  1990  and 
2000  were  54  and  64,  respectively. 

The  meta-analysis  for  the  Sequoia  and 
Kings  Canyon  study  area  covered  132 
mi2  during  1991  to  2000.  The  resulting 
mean  X  estimate  was  0.984,  but  was  not 
statistically  different  from  that  of  a 
stationary  population.  A  significant 
quadratic  trend  (decline,  then  increase) 
was  detected  for  annual  X  estimates,  but 
adult  apparent  survival  showed  no 
substantive  variation  or  trends  through 
time.  A  linear  trend  could  not  be 
identified  in  fecundity  estimates,  as 
fecundity  was  highly  variable  through 
time.  Apparent  survival  for  the  Sequoia 
and  Kings  Canyon  study  area  was 
significantly  higher  (0.877)  than  that  of 
the  other  study  areas  combined  (0.819). 

Lambda  estimates  using  the  projection 
matrix  approach  and  Pradel's  method 
suggest  stationary  population  trends, 
and  actual  owl  numbers  do  not  show 
declines.  Trend  in  annual  X  estimates 
also  does  not  show  a  decline,  and 
apparent  survival  in  this  study  area  was 
higher  than  all  other  study  areas 
examined  in  this  finding.  Based  on 
these  results,  and  considering  the 
inclusion  of  the  juvenile  siuvival  rate 
from  another  study  area,  we  cannot 
conclude  that  this  population  is 
declining. 


San  Bernardino  Study  Area — ^The  San 
Bernardino  study  area  was  located 
entirely  within  the  San  Bernardino 
National  Forest,  and  comprised  all 
suitable  habitat  for  spotted  owls  within 
the  mountains.  Surveys  covering 
approximately  200  mi^  (Big  Bear  study 
area)  began  in  1987,  but  were  expanded 
in  1989  to  cover  the  entire  San 
Bernardino  Mountain  range 
(approximately  730  mi^;  San  Bernardino 
Mountains  study  area;  Gutierrez  et  al 
1999).  This  study  area  was  unique  in 
that  it  exists  in  southern  California  as  a 
relatively  isolated  population  (Gutierrez 
and  Pritchard  1990,  LaHaye  et  a7.1994). 
Higher  elevations  in  the  study  area 
contained  forested  habitat  suitable  for 
spotted  owls,  while  lowland  areas  of 
unsuitable  desert  scrub  and  chaparral 
habitats  surrounded  and  isolated  the 
higher  peaks  (Noon  and  McKelvey 
1992).  Early  projection  matrix  studies 
using  four,  five,  and  six  years  of  data 
estimated  significant  annual  declines 
during  years  between  1987  and  1993  (X 
=  0.769,  0.827  and  0.860,  respectively; 
LaHaye  et  al.  1992,  Noon  et  al.  1992, 
LaHaye  et  al.  1994).  The  annual  rate  of 
population  change  for  the  most  recent 
report  we  possess  was  estimated  to  be 
0.91  based  on  11  years  of  data  (1988  to 
1998;  LaHaye  et  al.  1999).  This  estimate 
was  significantly  less  than  that  of  a 
stationary  population,  and  suggested 
that  the  territorial  female  owl 
population  declined  nine  percent 
annually  from  1988  to  1998.  Over  the 
11 -year  study  period,  this  rate  of  decline 
would  translate  to  a  loss  of  over  60 
percent  of  the  population. 

Although  all  forested  habitat  within 
the  San  Bernardino  Mountains  study 
area  (including  unoccupied  habitat)  was 
surveyed  (Gutierrez  2001),  survey  effort 
increased  during  the  study  period.  In 
1989,  532  total  surveys  were  conducted, 
whereas  in  1998, 1,185  total  surveys 
were  conducted  (LaHaye  et  al.  1999). 
This  change  in  survey  effort  could  cause 
the  number  of  owls  observed  in  any  year 
to  be  a  function  of  the  survey  effort 
instead  of  an  actual  trend  in  numbers. 
Thus,  there  is  a  high  likelihood  that  an 
assessment  of  actual  owl  niunbers 
through  time  could  be  biased,  and  may 
not  accurately  represent  the  true 
population  size  in  any  given  year. 

The  meta-analysis  for  this  study  area 
included  8  years  of  sampling  (1991  to 
1998)  and  encompassed  730  mi^.  The 
mean  X  estimate  for  this  study  area  was 
less  than  1.0  (0.978),  but  was  not 
statistically  different  from  that  of  a 
stationary  population  (A.  =  1.0). 
Examination  of  annual  X  estimates 
showed  a  weak  (nonsignificant)  decline, 
and  as  with  all  other  study  areas,  adult 
apparent  siu^rival  showed  no 


substantive  variation  or  trends  through 
time.  No  linear  trend  in  fecundity  could 
be  identified. 

Although  the  projection  matrix 
approach  showed  a  decline  and  there 
was  a  weak,  nonsignificant  decline  in 
annual  X  estimates  using  Pradel's 
method,  the  mean  X  was  statistically 
stationary  using  Pradel's  methodology. 
This  is  more  meaningful  than  with  the 
other  study  areas.  Recall  that  using 
Pradel's  method,  the  population  could 
appear  stationary  or  growing,  even  if  the 
population  growth  is  caused  by  outside 
immigration.  For  this  study  area, 
recruitment  cannot  likely  be  attributed 
to  immigrants  entering  the  study  area,  as 
the  study  area  is  relatively  isolated. 
Thus,  the  disparity  between  the 
projection  matrix  estimate  and  the 
estimate  using  Pradel's  method  could  be 
a  result  of  either  (1)  measurement  error 
in  survival  rates  of  juveniles  or  adults, 
or  (2)  the  presence  of  unlocated  floaters 
in  the  study  area  (Franklin  1992). 
Regardless,  we  have  insufficient 
certainty  as  to  the  status  of  this 
population  to  conclude  that  it  is  either 
declining,  increasing,  or  stationary. 

Meta-Analysis  Results 

The  meta-analysis  used  the  Pradel 
method  to  evaluate  data  from  various 
study  areas,  as  described  above.  The 
analysis  was  also  applied  to  some 
aspects  of  the  population  as  a  whole. 
The  estimated  mean  lambda  for  each  of 
the  individual  studies  was  not 
significantly  different  than  1.0  over  the 
periods  analyzed.  The  meta-analysis  did 
not  estimate  a  mean  overall  value  of 
lambda  for  all  study  areas  combined. 
Examination  of  trends  in  annual  X  over 
the  periods  analyzed  for  each  study  area 
showed  no  evidence  of  a  trend  for  the 
Lassen  study,  a  significant  decline  for 
the  Eldorado  study,  a  significant 
quadratic  trend  (decline,  then  increase) 
for  the  Sequoia  and  Kings  Canyon 
study,  and  a  weak  (nonsignificant) 
decline  for  the  Sierra  study.  The  overall 
trend  in  annual  lambda  rates  for  these 
four  Sierra  Nevada  study  areas  was 
declining,  then  increasing.  The  trend  in 
annual  rates  for  the  San  Bernardino 
study  was  a  weak  (nonsignificant) 
decline  for  the  period  analyzed. 

Adult  survival  rate  for  the  Lassen,  San 
Bernardino,  Sierra,  and  Eldorado  study 
areas  combined  was  0.819,  which  was 
substantially  lower  than  the  mean 
estimate  (0.850)  for  adult  northern 
spotted  owls  across  15  study  areas 
(Franklin  et  al.  1999).  Except  for  the 
Sierra  study  area,  feciuidity  estimates 
for  the  California  spotted  owl  study 
areas  were  so  variable  through  time  that 
linear  trends  could  not  be  identified. 
The  Sierra  study  showed  a  negative 


trend  in  fecundity,  which  could  have 
been  driven  by  a  high  reproduction  year 
early  in  the  study. 

Conclusions— In  total,  the  findings 
reported  above  are  not  conclusive  with 
respect  to  the  population  status  of  the 
California  spotted  owl.  There  is  no 
definitive  evidence  that  the  population  . 
is  decreasing  across  its  range,  and 
various  analytical  results  of  the 
individual  study  areas  are  not  wholly 
supportive  of  conclusions  regarding 
declines  in  any  given  study  area.  Low 
levels  of  declines  may  be  occiuring  in 
some  study  areas,  but  if  so,  they  are  not 
clearly  evident  using  existing  analytical 
techniques.  The  strongest  support  for  a 
possible  decline  is  on  the  Sierra  study 
area,  and  the  strongest  support  for  a 
possible  stationary  population  is  on  the 
Sequoia  and  Kings  Canyon  study  area. 
The  combined  rate  of  adult  survival  for 
all  study  areas  except  the  Sequoia  and 
Kings  Canyon  study  area  may  be  of 
concern,  as  it  is  substantially  lower  than 
that  reported  for  the  northern  spotted 
owl.  However,  Pradel's  X  estimate  for 
each  study  area  consistently  showed 
statistically  stationary  populations,  so 
we  cannot  conclude  that  this  lower 
adult  survival  rate  is  causing  a  decline 
in"  California  spotted  owl  populations. 
At  this  time  we  have  no  clear  statistical 
evidence  to  show  that  the  California 
spotted  owl  is  declining  throughout  its 
range. 

Summary  of  Factors  AfEecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  the  regulations  (50  CFR  part 
424)  that  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procediues  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  California  spotted  owl 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

There  are  two  categories  of  possible 
threats  to  the  California  spotted  owl  that 
are  related  to  habitat.  The  first  is  the 
current  threat  related  to  the  condition  of 
existing  populations  and  habitat,  and 
existing,  ongoing  habitat  modification. 
The  second  is  the  potential  threat  that 
may  result  from  future  management  of 
habitat. 

Threats  related  to  current  condition  of 
populations  and  habitat.  Numerous 
authors  have  expressed  concern  over  the 
current  status  of  the  California  spotted 
owl,  and  much  of  this  conceni  is  related 


to  the  quality  of  the  habitat  available  to 
the  subspecies  at  the  present  time.  The 
best  scientific  information  available 
indicates  that  high  survival  of  spotted 
owls  is  achieved  by  maintaining  large,    - 
unfragmented  areas  of  suitable  habitat 
(Moen  and  Gutierrez  1997.  Franklin  et 
al.  2000,  Blakesley  in  litt.,  2002a). 
Important  habitat  components, 
especially  large  trees,  large  snags,  and 
large  down  logs,  are  currently  in  short 
supply  across  the  range  of  the  California 
spotted  owl  (Vemer  et  al.  1992b,  USPS 
2001a).  The  diameter  of  nest  trees 
selected  by  owls  in  the  Sierra  Nevada  is 
significantly  greater  than  the  average 
diameters  of  conifers  in  the  Sierra 
Nevada.  Large  trees  become  future  large 
snags  and  large  downed  logs,  the  latter 
providing  important  habitat  attributes 
for  some  prey  species.  The  length  of 
time  required  to  recover  old  trees  and 
increase  their  density  over  the 
landscape  raises  the  level  of  concern 
associated  with  their  decline  (USPS 
2001a). 

Concern  has  been  exacerbated 
because,  although  harvest  volume  was 
declining  markedly  in  the  1990s, 
existing  management  direction  did  not 
appear  to  be  sufficient  to  arrest 
completely  habitat  decline  (USPS 
2001a),  and  because,  until  recently, 
most  of  the  remaining  old  growth  in 
national  forests  in  the  Sierra  Nevada 
remained  in  areas  available  for  timber 
harvest  (Franklin  and  Fites-Kaufinann 
1996.  Beardsley  et  al.  1999).  Thus, 
Blakesley  and  Noon  (1999)  argued  that 
the  most  positive  iStep  that  can  be  taken 
to  reverse  apparent  declines  of 
California  spotted  owls  would  be  to 
increase  retention  and  recruitment  of 
large  trees  and  closed  canopy  conditions 
throughout  the  Sierra  Nevada. 

Concern  also  exists  because  the 
existing  habitat  used  by  California 
spotted  owls  appears  to  be  vulnerable  to 
stand-replacing  catastrophic  fire. 
Removal  of  large  overstory  trees  in 
conjunction  with  fire  exclusion  has  lead 
to  changes  in  forest  structure  that  favor 
spreadof  high  intensity  fire.  Conifer 
stands  have  become  denser  and 
comjiosed  mainly  of  trees  in  small  and 
medium  size  classes  (University  of 
California  1996).  The  species 
composition  of  these  forests  has  also 
shifted,  from  more  shade  intolerant,  fire- 
hardy  species  such  as  ponderosa  pin^ 
and  black  oaks  to  more  shade  tolerant, 
fire  sensitive  species  such  as  white  fir 
and  incense-cedar  (Vemer  et  al.  1992, 
'  Weatherspoon  et  al.  1992).  Similar 
increases  in  density  and  changes  in 
species  composition  have  been 
documented  for  coniferous  forests  of 
southern  California  (Weatherspoon  et  al. 
1992,  Minnich  et  al.  1995).  Forests  in 
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southern  California  were  logged 
significantly  into  the  1960s  (Verner  et 
al  1992a)  and  have  also  been  affected 
by  intensive  fire  suppression.  Dense  - 
stand  conditions  in  California  forests 
have  lead  to  increased  tree  mortality, 
due  to  competition,  drought,  insects, 
disease,  and,  in  some  cases,  air 
pollution  (University  of  California 
1996).  The  increased  density  and 
continuity  of  young  trees  together  with 
increased  fuels  from  fire  suppression 
and  tree  mortality  have  created 
conditions  favorable  to  more  intense 
and  severe  fires  (University  of  California 
1996).  Over  the  last  30  years,  the  annual 
acreage  burned  in  the  Sierra  has  been 
about  19.020  ha  (47,000  ac),  but  in  the 
last  ten  years,  that  average  was  30.756 
ha  (76,000  ac)  (USPS  2001b). 

Paradoxically,  the  growth  of 
understory  trees  that  contribute  to  the 
high  degree  of  canopy  closure  favored 
by  California  spotted  owls  also  increases 
the  risk  that  wildfire  might  spread  into 
the  canopy  and  destroy  the  stand. 
Because  fire  suppression  has  increased 
density  of  stands  in  the  Sierra  Nevada, 
the  possibility  exists  that  it  has  led  to 
net  improvement  in  owl  habitat  in  some 
areas  (Weatherspoon  et  al.  1992)  with 
resultant  increases  in  spotted  owls 
(Verner  et  al.  1992a).  Weatherspoon  et 
al.  (1992)  characterized  forests  selected 
by  spotted  owls  as  having  the  structural 
components  favorable  for  crown  fires. 

However,  in  recent  years,  relatively 
few  California  spotted  owl  sites  have 
been  severely  impacted  by  wildfire 
(USPS  2001a).  From  1993  to  1998.  only 
15  Protected  Activity  Centers,  a  121  ha 
(300  ac)  management  area  established 
around  all  Forest  Service  owl  sites  in 
1993,  biu-ned  in  wildfires,  and  three  of 
those  remain  occupied  (USPS  2001a). 
This  possibly  is  because  of  the  success 
of  initial  attacks  on  wildfires  in  Sierran 
mixed  conifer  types  (Weatherspoon  et 
al.  1992)  or  because  California  spotted 
owls  often  occupy  relatively  moist  areas 
such  as  northern  aspects  (Gould  1977. 
Barrows  1981,  Gutierrez  et  al.  1992. 
North  et  al.  2000).  lower  slopes  of 
canyons  (Gould  1977,  Gutierrez  et  al. 
1992),  or  areas  close  to  water  (Gould 
1977)  where  average  fire  intervals  are 
longer  (Weatherspoon  et  al.  1992). 
Weatherspoon  et  al.  (1992)  noted  that 
most  of  the  large  fires  in  the  Sierra 
Nevada  had  occurred  on  the  eastside 
and  at  low  elevations  on  the  westside, 
outside  the  areas  where  spotted  owls 
occur. 

During  development  of  the  SNFPA. 
the  overall  concerns  regarding  the  status 
of  the  California  spotted  owl  and  its  old 
forest  habitat  were  so  pervasive  that  the 
Forest  Service,  the  primary  land 
manager  in  the  Sierra  Nevada,  formally 


adopted  the  assumption  that  the  owl's 
population  was  declining  as  a  basic 
tenet  driving  land  management 
direction,  and  in  the  SNFPA  Record  of 
Decision  established  that  "The  primary 
objective  is  to  conserve  rare  and  likely 
important  components  of  the  landscape 
such  as  stands  of  mid  and  late  serai 
forests  with  large  tree,  structural 
diversity  and  complexity,  and  moderate 
to  high  canopy  cover"  (USPS  2001b). 

The  SNFPA  FEIS  (USFS  2001a) 
provided  analysis  that  suggested  that 
many  California  spotted  owl  territories 
might  not  contain  sufficient  amounts  of 
suitable  habitat  to  provide  for  desirable 
levels  of  reproduction,  based  on 
inferences  made  ft-om  the  work  by 
Hunsaker  et  al.  (2002)  (which  was  in 
press  at  the  time  of  publication  of  the 
FEIS).  However,  during  the  process  of 
publication  of  that  study,  analysis  of  the 
data  by  another  Forest  Service  scientist 
found  that  the  statistical  methodology  of 
Hunsaker  et  al.  (2002)  was  flawed  and 
that  the  study's  conclusion  regarding 
the  relationship  between  habitat  and 
reproductive  success  could  not  be 
supported  (Lee  20011.  Thus,  while  the 
FEIS  analysis  of  the  amounts  of  habitat 
in  home  ranges  may  be  of  descriptive 
value,  certain  of  its  conclusions  as  to  the 
possible  population  implications  were 
not  valid.  The  FEIS  reported  that, 
overall,  50  percent  of  the  home  ranges 
contained  less  than  60  percent  of  their 
area  in  suitable  habitat.  In  the  central 
Sierra  Nevada(represented  as  the 
Plumas,  Tahoe,  Eldorado,  and 
Stanislaus  National  Forests,  which 
contain  about  46  percent  of  the  owl  sites 
in  the  Sierra).  58  percent  of  the  home 
ranges  contained  less  than  60  percent 
suitable  habitat. 

In  southern  California,  recent 
prolonged  drought,  particularly  on  the 
San  Bernardino  National  Forest,  has  led 
to  significant  mortality  in  the  big-cone 
Douglas-fir  and  mixed  conifer 
vegetation  types,  both  of  which  provide 
nesting,  roosting,  and  foraging  habitat 
for  California  spotted  owls.  The  extent 
of  mortality  is  projected  to  be  8.094  to 
12.140  ha  (20,000  to  30,000  ac),  much 
of  which  is  considered  suitable  nesting/ 
roosting  habitat.  The  San  Jacinto 
Mountains  are  experiencing  especially 
high  mortality.  It  is  anticipated  that 
most  of  the  nesting  and  roosting  habitat 
in  the  San  Jacinto  Mountains  will  be 
lost.  This  area  supports  about  10  pairs 
of  spotted  owls,  all  of  which  could  be 
lost  (Loe  in  press  2002). 

Despite  well-founded  concerns 
regarding  the  current  status  of  the 
subspecies,  there  are  several  factors  that 
suggest  that  the  California  spotted  owl 
is  not  in  immediate  danger  of  extinction 
nor  will  be  in  the  foreseeable  future. 


These  factors  include:  (1)  The 
subspecies  remains  widespread  and 
well-distributed  throughout  its  historic 
range,  despite  extensive  historical 
effects  on  habitat  and  apparent  sub- 
optimal  conditions  in  current  habitat; 
(2)  The  estimated  numbers  of  the 
subspecies  combined  with  its  wide 
distribution  reduce  the  likelihood  of 
widespread  extirpation  due  to  a 
catastrophic  event;  and  (3)  Although 
there  are  analyses  that  suggest 
populations  may  be  declining,  the 
population  declines  are  not 
conclusively  demonstrable. 

Threats  to  Habitat  from  Future 
Timber  Harvest,  Catastrophic  Fire,  and 
Vegetative  Management.  With  the 
current  status  and  performance  of 
California  spotted  owl  populations  and 
their  habitat  in  question,  the  evaluation 
of  potential  futiu-e  threats  is  a  key  aspect 
of  this  finding.  In  the  following 
discussion,  we  evaluate  the  potential 
effects  of  impending  management  on  the 
habitat  of  the  subspecies. 

In  this  evaluation,  we  confine  the 
scope  of  our  judgement  of  the  futiu« 
actions  and  programs  of  Federal  land 
management  agencies  to  reasonably 
foreseeable  outcomes  of  established 
management  direction,  rather  than  more 
speculative  assessment  of  possible 
future  management  scenarios.  In 
particular,  and  most  importantly,  this 
limitation  confines  us  to  evaluation  of 
the  established  management  direction 
for  Forest  Service  lands  in  the  Sierra 
Nevada,  (i.e..  SNFPA).  As  discussed 
below,  we  are  aware  that  Forest  Service 
is  considering  changes  in  management 
direction,  and  that  other  parties  have 
called  for  actions  that  could  have  more 
widespread  impacts  on  California 
spotted  owl  habitat.  However,  because 
such  proposals  are  not  incorporated  in 
established  management  direction,  they 
remain  outside  the  scope  of  this  finding. 

Timber  harvest  on  Federal  lands  in 
the  Sierra  Nevada — Timber  harvest  in 
coming  decades  on  Forest  Service  lands 
in  the  Sierra  Nevada  will  be  governed 
by  the  Record  of  Decision  for  the 
SNFPA.  The  Record  of  Decision  states: 
"For  each  national  forest  affected  by  this 
decision,  a  revised  allowable  sale 
quantity  (ASQ)  will  be  established  at  the 
time  of  their  Forest  Plan  Revision.  Until 
those  revisions  are  complete,  the  total 
annual  Probable  Sales  Quantity  (PSQ) 
green  volume  for  the  1 1  national  forests 
is  estimated  to  be  approximately  191 
million  board  feet  (mmbf)  for  the  next 
five  years,  which  includes 
approximately  137  mmbf  from  the  pilot 
project  for  the  Herger-Peinstein  Quincy 
Library  Group  (HPQLG).  The  estimated 
annual  volume  for  the  ensuing  five 
years  is  approximately  108  mmbf.  An 
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additional  91  mmbf  of  salvage  harvest 
per  year  may  also  be  made  available 
(USFS  2001b). 

Totaling  approximately  282  mmbf  per 
year  in  combined  voliune  of  green  and 
salvage  timber  harvest  for  the  first  five 
years,  this  harvest  level  would  be 
similar  to  the  annual  average  harvest 
voltune  (about  279  mmbf)  from  Sierra 
Nevada  national  forests  from  FY  1998  to 
2000.  described  above.  However,  the 
harvest  would  be  distributed  somewhat 
differently  than  in  past  years,  as  over  70 
percent  of  the  green  tree  volume  will  be 
harvested  from  the  three  forests  (Lassen. 
Plumas,  and  Tahoe)  involved  in  the 
HPQLG  pilot  project.  (Since  1994,  the 
amount  harvested  from  these  three 
forests  has  ranged  from  56  percent  to  71 
percent  of  the  total  harvested  from  all 
Sierra  forests.)  All  of  the  planned 
harvest  would  be  subject  to  the  SNFPA 
Standards  and  Guidelines  summarized 
below.  It  should  be  noted  that  even 
though  the  projected  volume  from  the 
HPQLG  pilot  project  was  139  mmbf  per 
year,  the  total  harvest  in  the  first  two 
years  was  only  about  60  mmbf, 
primarily  as  a  result  of  the  constraints 
of  the  SNFPA  and  planning  delays 
(Mary  Carroll-Martin.  USFS.  pers. 
comm.  2003). 

Timber  harvest  on  private  lands  in  the 
Sierra  Nevada — Private  timber  harvest  is 
widespread  in  the  Sierra  Nevada. 
Between  1999  and  2001. .765  timber 
harvest  plans  covering  86.685  ha 
(216.675  ac)  within  the  range  of  the 
California  spotted  owl  were  submitted 
(Susan  Britting.  Sierra  Nevada  Forest 
Protection  Campaign,  in  litt.  2002).  For 
the  foreseeable  future,  timber  harvesl  on 
industrial  timber  lands  in  the  Sierra 
Nevada  will  be  conducted  in 
compliance  with  the  California  Forest 
Practice  Rules.  Regulatory  aspects  of  the 
Sustained  Yield  Plans  (SYP)  program 
are  further  described  in  Factor  D  below. 

The  primary  private  industrial 
timberland  owner  in  the  Sierra  Nevada 
is  Sierra  Pacific  Industries,  Inc.  (SPI), 
which  owns  about  376.351  ha  (930,000 
ac)  within  the  range  of  the  California 
spotted  owl.  For  the  next  several 
decades.  SPI's  timber  harvest  will  be 
conducted  according  to  their  Maximimi 
Sustainable  Production  (MSP)  plan 
pursuant  to  the  California  Forest 
Practice  Rules  (further  described  in 
Factor  D  below).  Under  this  plan.  SPI 
projects  an  increase  of  large  tree/closed 
canopy  conditions  from  about  20 
percent  of  the  landscap>e  in  year  one 
(current  condition)  to  65  percent  in  year 
80  and  stabilizing  to  55  percent  in  year 
100.  Over  the  100  year  period,  the 
average  diameter  of  trees  increases  from 
18  in  class  (current  condition)  to  32  in 
class,  and  projections  anticipate 


maintenance  of  the  higher  proportion  of 
larger  tree  class  over  time  with  harvest 
practices  (SPI  1999  a  and  b). 

Timber  harvest  in  southern 
California — ^The  four  southern  California 
National  Forests  are  currently  operating 
under  Forest  Land  and  Resource 
Management  Plans  that  were  completed 
in  the  late  1980s.  As  discussed  further 
in  Factor  D,  these  plans  are  in  the 
process  of  revision.  There  is  not  an 
Allowable  Sale  Quantity  or  Proposed 
Sale  Quantity  proposed  in  the  Southern 
California  Conservation  Strategy.  The 
prolonged  mortality  of  vegetation  has 
resulted  in  significant  build-up  of  fuels 
in  the  San  Bernardino  National  Forest. 
In  order  to  reduce  both  a  fuel  hazard 
and  risk  of  fire,  the  San  Bernardino 
National  Forest  has  a  number  of  salvage 
harvest  timber  sales  currently  under 
contract.  Additional  sales  are  being 
planned  and  the  sale  program  will 
respond  to  continuing  and  projected 
mortality  (M.  Gertsch,  USFS.  pers. 
comm.  2002).  Timber  harvest  on  these 
forests  will  be  conducted  with 
California  spotted  owl  protection 
measures  (M.  Gertsch,  USPS,  pers. 
comm.  2002). 

In  summary,  available  information 
suggests  that  U.S.  Forest  Service  timber 
harvest  levels  in  the  Sierra  Nevada  and 
southern  California  are  not  expected  to 
increase  substantially  above  current 
levels,  hi  addition,  the  SPI  MSP  is 
expected  to  provide  an  increasing 
amount  of  habitat  on  that  large 
industrial  ownership  over  the  next  few 
decades.  Other  private  lands  have  not 
been  specifically  evaluated,  but  will  be 
governed  under  the  FPRs.  further 
described  below. 

Risk  of  Catastrophic  Fire — 
Weatherspoon  et  al.  (1992)  identified 
the  following  major  factors  of  concern  in 
habitats  of  California  spotted  owls  in  the 
Sierra  Nevada  that  pertained  to  fire  risk: 
(1)  Ingrowth  of  shade-tolerant  tree 
species,  creating  unnaturally  dense 
stands  with  ground-to-crowrn  fuel 
ladders;  (2)  excessive  accumulation  of 
surface  fuels:  and  (3)  change  in 
composition  of  tree  species  from  fewer  - 
pines  and  black  oaks  to  more  firs  and 
incense-cedar.  Such  conditions  create  a 
tendency  towards  crown  fires  that  kill 
most  or  all  trees  in  an  area,  which  may 
result  in  direct  mortality  of  California 
spotted  owls  or  make  the  burned  habitat 
imsuitable  for  the  species. 

Approximately  39  percent  of  the 
California  spotted  owl  sites  on  national 
forest  lands  in  the  Sierra  Nevada  occur 
in  areas  with  high  fire  hazard  risk 
(USFS  2001a).  However,  as  stated  above, 
the  actual  loss  of  owl  sites  to  wildfire 
has  been  small  in  recent  years,  perhaps 
due  to  effective  suppression  and 


environmental  factors.  The  annual  rate 
of  loss  has  been  only  0.2  percent  of  the 
known  national  forest  owl  sites  in  the 
Sierra  (Service  2001).  Thus,  based  on 
recent  rates  of  loss  to  catastrophic  fire, 
it  could  be  argued  that  the  risk  to  the 
subspecies  is  not  particularly  high. 
Effects  at  some  local  levels  have  been 
larger;  the  Plumas  National  Forest  lost  5 
percent  of  protected  activity  centers 
(PAC.  protected  owl  nest  and 
surrounding  habitat)  per  yeart)ver  a 
recent  two-year  period  (USPS  2001a).  It 
is  also  argued  that  the  steadily 
increasing  amount  of  forest  fuel  creates 
an  ever-increasing  risk  of  large 
catastrophic  fires  (Weatherspoon  et  al. 
1992). 

The  Forest  Service  currently  believes 
that  wildfire  effects,  particularly  those 
associated  with  large,  stand  replacing 
wildfires,  are  a  major  source  of  risk  to 
spotted  owl  populations  (USFS  2001b). 
This  is  based  on  analysis  of  recent 
trends  in  fire  occurrence  and  on  the 
explicit  assumption  that  the  recently- 
observed  high  rate  of  large  severe  fires 
will  continue.  Also,  the  growing 
concern  over  the  potential  for  disastrous 
wildfire  effects  on  human  communities 
has  strongly  influenced  management 
direction  toward  reducing  fuels  in 
forests  in  proximity  to  human 
communities  in  the  so-called  Wildland 
Urban  Interface  (WUI).  Response  to  this 
concern  is  manifested  in  nationwide 
activities  under  the  National  Fire  Plan 
(National  Interagency  Fire  Center  (NIFC) 
2002),  which  established  general 
guidance  and  funding  for  land 
management  agencies  and  commimities 
involved  in  fire  suppression  and  fuels 
reduction. 

This  recently  increased  focus  on 
reduction  of  forest  fuels  has  substantial 
implications  for  the  California  spotted 
owl,  and  raises  difficult  questions  about 
the  potential  benefits  and  risks  to  the 
subspecies  that  may  result  from 
reduction  of  forest  fuels.  In  general 
terms,  the  situation  may  be  described  as 
follows:  In  today's  forests,  the  high 
canopy-cover  stands  currently  much- 
used  by  spotted  owls  are  largely  a 
product  of  sustained  fire  suppression  in 
stands  regenerating  after  high  levels  of 
harvest  that  occurred  several  decades 
ago.  The  large  numbers  of  small  and 
medium-sized  understory  trees  that 
create  high  degrees  of  canopy  cover  also 
act  as  a  potential  fuel  ladder  that  can 
carry  fire  into  the  forest  crown,  where, 
under  some  conditions,  the  fire  can    ,  ^ 
spread  rapidly  and  create  extensive  tree 
mortality.  The  competition  among  many 
small  trees  suppresses  the  rate  of  growth 
of  the  stand  into  the  larger  trees  that  are 
an  important  component  of  high  quality 
habitat  for  owl  nesting  and  forage 
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production.  More  mature  habitat 
features  a  high  degree  of  foliage  volume 
and  canopy  cover  that  begins  high  above 
the  ground  and  is  not  as  vulnerable  to  • 
fire.  Thus,  the  primary  technique  of 
fuels  reduction,  thinning  understory 
trees  with  mechanical  equipment  and/or 
prescribed  fire,  may  have  detrimental 
effects  on  owl  habitat  in  the  short  term 
(10  to  20  years),  but  may  favor 
development  of  habitat  in  the  longer 
term,  and  itiay  reduce  the  likelihood  of 
catastrophic  fire  that  could  substantially 
degrade  or  eliminate  habitat. 

Tradeoffs  between  owl  habitat  lost 
through  treatments  versus  projected 
losses  to  wildfire  events  are  complex 
and  difficult  to  assess.  The  effects  of 
vegetation  treatments  upon  owl  habitat 
are  mostly  immediate  and  relatively 
easy  to  quantify,  but  reductions  in  the 
acreage  and  intensity  of  future  wildfires 
due  to  vegetation  treatments  will  be 
realized  over  much  longer  periods.  In 
addition,  due  to  the  random  nature  of 
wildfire  events,  projections  regarding 
future  wildfire  have  greater  amounts  of 
uncertainty  and  are  heavily  dependent 
upon  assumptions  that  are  difficult  to 
quantify. 

In  the  Record  of  Decision  for  the 
SNFPA.  the  Regional  Forester  stated 
"Two  factors  of  greatest  concern  to  me 
are:  (1)  Ensuring  the  long  term 
protection  and  recovery  of  old  forest 
conditions  and  the  spotted  owl  and 
other  species  (2)  being  able  to  ensure 
that  the  risk  of  wildfires  within  the 
Sierra  Nevada  can  be  managed  to 
protect  ecosystems,  property  and 
communities'  (USPS  2001b).  The 
objective  of  the  SNFPA's  conservation 
strategy  for  California  spotted  owls  was 
to  provide  the  environmental  conditions 
needed  to  establish  a  high  likelihood  of 
maintaining  viable  populations  of  the 
California  spotted  owl,  well  distributed 
across  the  national  forests  within  the 
Sierra  Nevada  planning  area.  This 
strategy  sought  to  maintain  habitat 
capable  of  supporting  existing  owl 
populations,  stabilize  current 
population  declines,  and  provide 
increases  in  owl  habitat  over  time,  ft 
was  based  on  providing  and  improving 
fundamental  components  of  spotted  owl 
habitat  such  as:  a  high  foliage  volume 
and  complex  vegetation  structure  at  nest 
sites;  a  high  percentage  of  home  ranges 
in  forests  with  moderate  to  high  cover 
that  are  concentrated  near  nest  sites; 
and  habitat  for  primary  prey  species, 
especially  the  northern  flying  squirrel. 

This  objectiv«  is  to  be  accomplished 
through  a  multi-scale  landscape  strategy 
to:  (1)  Protect  and  manage  allocations 
called."01d  Forest  Emphasis  Areas"  to 
provide  large  area  reserves  of  high 
quality  spotted  owl  habitat:  (2)  conduct 


surveys  for  owls  where  vegetation 
treatments  would  occur;  (3)  establish 
PACs  comprising  known  and  suspected 
nest  stands  and  the  best  available  121  ha 
(300  ac)  of  habitat  around  owl  activity 
centers;  (4)  establish  limited  operating 
periods  within  approximately  0.4  km 
(0.25  mi)  of  California  spotted  owl  nest 
sites  during  the  breeding  season  (March 
1  through  August  31);  (5)  protect  and 
manage  individual  spotted  owl  home 
range  core  areas  (972  ha  (2,400  ac)  on 
the  Hat  Creek  and  Eagle  Lake  Ranger 
Districts  of  the  Lassen  National  Forest; 
405  ha  (1,000  ac)  on  the  Almanor 
Ranger  District  of  the  Lassen  National 
Forest,  Modoc,  Inyo,  Plumas.  Tahoe, 
Eldorado.  Lake  Tahoe  Basin 
Management  Unit,  and  portions  of  the 
Humboldt-Toiyabe  and  Stanislaus 
National  Forests;  and  243  ha  (600  ac)  on 
the  Sequoia  and  Sierra  National  Forests) 
in  the  "general  forest"  forested  areas 
outside  of  Old  Forest  Emphasis  Areas; 
(6)  manage  the  general  forest  outside  of 
owl  core  areas  to  maintain  and  increase 
the  amount  of  suitable  spotted  owl 
habitat;  and  (7)  address  fire  hazard  and 
risk  by  reducing  surface  and  ladder 
fuels  within  strategically  placed  area 
treatments  focusing  on  the  urban 
wildland  intermix  zone  and  Old  Forest 
Emphasis  Areas  of  high  hazard  and  risk 
(USPS  2001a  and  b). 

Based  on  the  Explicit  assumption  that 
the  California  spotted  owl  was  in  some 
degree  of  population  decline,  the 
SNFPA  incorporated  numerous  Land 
Allocations  and  Standards  and 
Guidelines  (S  and  Gs)  that  protect 
existing  owl  habitat  across  the 
landscape  and  in  the  course  of 
implementation  of  fuels  treatments.  In 
general,  these  measures  apply  to  four 
landscape  level  designations.  In  order  of 
increasing  intensity  of  potential  fuels 
treatment,  these  designations  are  old 
forest  emphasis  areas,  general  forest,  the 
urban  threat  zone,  and  the  urban 
Defense  zone.  The  most  important 
features  of  the  S  and  Gs  that  relate  to 
conservation  of  California  spotted  owls 
are  summarized  below,  based  on 
discussion  in  the  SNFPA  Record  of 
Decision  (USPS  2001b).  More  detail  is 
given  in  the  FEIS  (USPS  2001a). 

Important  aspects  of  the  SNFPA 
allocations  and  S  and  Gs  include  the 
following: 

(1)  In  forests  west  of  the  Sierra  crest 
(westside),  all  live  conifer  trees  with  a 
dbh  of  76  cm  (30  in)  or  greater  will  be 
retained.  East  of  the  crest,  where  trees 
generally  do  not  grow  as  large  or  as 
rapidly,  all  trees  61  cm  (24  in)  or  greater 
in  the  eastside  pine  forest  type  will  be 
retained.  Montane  hardwoods  with  a 
dbh  of  30  cm  (12  in)  or  greater  within 
westside  forest  types  will  be  retained. 


Prescribed  burn  prescriptions  and 
techniques  will  be  designed  to  minimize 
the  loss  of  large  trees  and  down 
material.  The  largest  down  logs  will  be 
retained  for  coarse  woody  debris  outside 
of  the  Defense  zone  of  the  luban 
wildland  intermix.  Forested  stands  over 
2  ha  (5  ac)  with  the  largest  trees  will  be 
maintained  to  perpetuate  their  current 
conditions.  Generally,  in  these  stands 
no  trees  greater  than  30  cm  (12  in)  dbh 
will  be  removed  and  canopy  cover  will 
not  be  reduced  more  than  10  percent 
below  current  conditions  when 
applying  necessary  fuels  reduction 
treatments. 

(2)  Spotted  owl  PACs  will  be  applied 
in  all  designations  except  the  Defense 
zone  of  the  urban  wildland  intermix. 
PACS  are  to  include  at  least  121  ha  (300 
ac)  of  the  best  available  habitat.  Total 
acreage  in  spotted  owls  PACs  (including 
non-habitat  acreage  within  the  PACs  as 
presently  designated)  is  currently 
estimated  at  243,258  ha  (601,116  acres) 
(K.  Barber,  USPS.  pers.  comm.  2003). 
which  is  about  12  percent  of  the. 
forested  acreage  on  national  forest  lands 
in  the  Sierras.  Stand-altering  activities 
in  spotted  owl  PACs  will  be  limited  to 
reduction  of  surface  and  ladder  fuels 
through  prescribed  fire  treatments.  Prior 
to  prescribed  burning,  known  nest  trees 
and  trees  in  the  immediate  vicinity  will 
be  protected  by  hand  line  construction, 
tree  pruning,  and  cutting  of  small  trees 
within  a  surrounding  0.4  to  0.8  ha  (one 
to  two  ac)  area.  Activities  that  could 
disturb  nesting  would  be  prohibited 
within  402  meters  (0.25  mi)  of  nests 
within  the  breeding  season  unless  it  is 
demonstrated  that  nesting  is  not 
occurring.  Vegetation  treatments  will 
occur  in  no  more  than  5  percent  per 
year  and  no  more  than  10  percent  per 
decade  of  the  California  spotted  owl 
PACs. 

(3)  Spotted  owl  home  range  core  areas 
will  be  applied  around  all  PACs.  except 
in  the  Threat  zone  as  described  below. 
Generally,  fuel  treatments  in  home 
range  core  areas  will  be  limited  to 
prescribed  fire  or  low  intensity 
mechanical  treatments  for  the  removal 
of  material  necessary  to  reduce  surface 
and  ladder  fuels  suf^cient  to  achieve  an 
average  flame  length  of  2  m  (6  ft)  or  less 
if  the  stand  were  to  bum  under  90th 
percentile  fire  weather  conditions.  Fuels 
treatment  measures  will  be  similar  to 
those  described  in  the  following 
discussion  of  Old  Forest  Emphasis 
Areas  (USPS  2001a  and  b). 

(4)  Old  Forest  Emphasis  Areas  will  be 
established,  totaling  over  1,618.712  ha 
(4.000.000  ac).  Currently,  about  70 
percent  of  the  acreage  in  these  areas  is 
suitable  owl  habitat  (USPS  2001a  and 
b);  thus,  about  65  percent  of  the 


estimated  1.7  million  ha  (4.3  million  ac) 
of  existing  habitat  on  national  forests  in 
the  Sierras  is  within  the  Old  Forest 
Emphasis  Areas.  About  49  percent  of 
the  California  spotted  owl  sites  known 
on  national  forest  lands  in  the  Sierras  lie 
within  old  forest  emphasis  and 
wilderness  areas.  Additionally,  all 
stands  of  high  quality  habitat  outside 
old  forest  emphasis  areas  (i.e.,  California 
WHR  types  5M.  5D,  and  6)  will  also  be 
identified  and  protected. 

Several  protective  prescriptions  apply 
in  old  forest  areas,  based  on  their 
location  with  respect  to  other 
management  needs.  Where  possible, 
managers  are  directed  to  avoid  applying 
the  "strategically  placed  landscape  fuel 
treatments"  in  Old  Forest  Emphasis 
Areas.  However,  placement  of  these 
strategic  fuel  treatments  may  be 
required  within  Old  Forest  Emphasis 
Areas  to  minimize  the  risks  to  human 
life  and  property,  sensitive  resources,  or 
protect  tbe  Old  Forest  Emphasis  Area 
from  loss  to  wildfire.  In  Old  Forest 
Emphasis  Areas  (as  in  spotted  owl  home 
range  core  areas),  fuel  treatments  will  be 
limited  to  the  removal  of  material 
necessary  to  reduce  surface  and  ladder 
fuels  sufficient  to  achieve  an  average 
flame  length  of  1.8  m  (6  ft)  or  less  if  the 
stand  were  to  bum  imder  90th 
percentile  fire  weather  conditions. 

When  treatments  are  necessary  within 
Old  Forest  Emphasis  Areas,  prescribed 
fir^  is  the  first  priority  to  achieve  the 
fuels  objectives,  rather  than  mechanical 
treatment.  When  prescribed  fire  will  not 
achieve  fuels  objectives,  mechanical 
thinning  of  understory  trees  less  than  30 
cm  (12  in)  dbh  will  be  used  to  achieve 
the  fuels  objectives.  However,  in  some 
instances  those  treatments  will  not 
achieve  the  fuels  objectives  due  to 
existing  stand  conditions.  In  those 
situations  incidental  mechanical 
thinning  of  trees  up  to  51  cm  (20  in)  dbh 
and  canopy  reductions  of  up  to  20 
percent  may  be  conducted  in  28  to  61 
cm  (11  to  24  in)  dbh  stands  with  greater 
than  40  percent  canopy  cover.  An 
additional  analysis  of  suitable  owl 
habitat  will  be  conducted  before 
applying  the  mechanical  thinning  of  up 
to  51  cm  (20  in)  dbh  and  canopy 
reductions  of  up  to  20  percent 
prescription  in  Old  Forest  Emphasis 
Areas.  This  prescription  may  only  be 
utilized  when  sufficient  suitable  owl 
habitat  exists  to  satisfy  the  requirements 
of  a  home  range  core  area  within  2.4  km 
(1.5  mi)  of  the  nest  site  or  activity 
center.  This  site  specific  analysis  will  "be 
documented  in  the  project 
environmental  assessment.  A  minimum 
of  50  percent  canopy  cover  will  be 
retained  on  the  westside  and  30  percent 
will  be  retained  on  the  eastside 


following  any  mechanical  fuel 
treatments  in  Old  Forest  Emphasis 
Areas; 

(5)  The  General  Forest  designation  is 
that  area  outside  of  other  designations. 
It  consists  of  about  1.69  million  ha  (4.17 
million  ac)  (after  subtraction  of 
overlapping  allocations  with  higher 
priority).  In  the  General  Forest  lands, 
spotted  owl  home  range  core  areas  and 
PAC!s  are  protected  as  described  in  the 
previous  paragraphs.  Within  General 
Forest  that  is  outside  spotted  owl  PACs 
and  home  range  core  areas,  no  trees 
greater  than  51  cm  (20  in)  dbh  will  be 
removed  and  canopy  cover  will  not  be 
reduced  more  than  20  percent  below 
current  conditions;  A  minimum  of  50 
percent  canopy  cover  will  be  retained 
on  the  westside  and  30  percent  will  be 
retained  on  the  eastside  following 
mechanical  treatments.  The  four  largest 
snags  per  acre  over  38  cm  (15  in)  dbh 
will  be  retained. 

(6)  The  threat  zone  of  the  urban 
wildland  intermix  consists  of  all  areas 
on  Forest  Service  lands  that  are  between 
0.4  km  (0.25  mi)  and  2.4  km  (1.5  mi)  of 
human  structures.  Recent  analysis 
indicates  that  this  area  contains  over 
849,823  ha  (2.100.000  ac)  or  about  18 
percent  of  the  national  forest  lands  in 
the  Sierra  Nevada  (K.  Barber,  USPS, 
pers.  comm.  2003).  The  FEIS  stated  that 
about  32  percent  of  the  known  activity 
centers  occiured  within  the  threat  zone 
(USPS  2001a).  The  threat  zone  overlaps 
about  half  of  the  California  spotted  owl 
PACs  (an  indication  of  the  extensive 
spread  of  hiunan  development  in  the 
region),  and  about  29  percent  of  the  total 
PAC  acres  are  overlapped  by  the  threat 
zone.  Generally,  no  trees  greater  than  51 
cm  (20  in)  dbh  will  be  removed,  and 
canopy  cover  will  not  be  reduced  more 
than  20  percent  below  current  levels  in 
the  threat  zone.  A  minimum  of  50 
percent  canopy  cover  will  be  retained 
on  the  westside  and  30  percent  will  be 
retained  on  the  eastside.  The  four  largest 
snags  per  acre  over  38  cm  (15  in)  dbh 
will  be  retained.  Strategically  placed 
landscape  treatments  will  be 
implemented  to  achieve  fuels  objectives 
within  the  Threat  zone.  Spotted  owl 
PACs  will  be  established  and  managed 
as  described  in  (2)  above,  but.  in  an 
effort  to  balance  the  need  for  effective 
fuels  reductions  treatments  with 
conservation  of  owl  habitat,  the  S&GS 
did  not  establish  home  range  core  areas 
in  the  Threat  zone.  Instead,  site-specific 
analysis  will  determine  whether 
sufficient  suitable  habitat  exists  to 
satisfy  the  requirements  of  a  home  range 
core  area  within  2.4  km  (1.5  mi)  of  the 
nest  site.or  activity  center.  Where 
sufficient  habitat  will  remain  within 
that  area,  fuels  treatments  that  remove 


trees  up  to  51  cm  (20  in)  dbh  and 
reducing  canopy  cover  by  up  to  20 
percent,  but  resulting  in  no  less  than  50 
percent  canopy  cover  post-treatment, 
may  be  utilized  outside  of  PACs  in  28 
to  61  cm  (11  to  24  in)  dbh  stands  with 
greater  than  60  percent  canopy  cover. 
Otherwise,  the  treatment  will  be 
constrained  to  removal  of  trees  less  than 
30  cm  (12  in)  dbh.  The  site-specific 
analysis  will  be  documented  in  the 
project  environmental  assessment. 

(7)  The  Defense  zone  of  the  Urban 
Wildland  Intermix  includes  those  areas 
of  national  forest  land  that  are  within 
0.4  km  (0.25  mi)  of  human  stmct\u«s. 
The  most  recent  available  estimate 
indicates  that  the  Defense  zone  totals 
about  137.995  ha  (341,000  ac)  of 
national  forest  lands  (K.  Barber  USPS 

"^ers  comm.  2003),  representing  about 
three  percent  of  the  national  forest  lands 
in  the  Sierra  Nevada.  About  4.0  percent 
of  the  Califomia  spotted  owl  activity 
centers  in  the  Sierra  Nevada  occur 
within  the  Defense  zone  (USPS  2001a). 
The  Defense  zone  overlaps  portions  of 
about  half  of  all  Califomia  spotted  owl 
PACs  on  Sierra  national  forest  lands, 
but,  based  on  experience  in  early 
implementation  of  the  SNFPA,  the 
Defense  zone  includes  only  about  4 
percent  of  the  total  PAC  acreage,  as  a 
result  of  its  narrow,  linear  form  (K. 
Barber  USPS  pers  conun.  2003).  This 
area  is  the  highest  priority  for  fuel 
treatments,  and  the  relatively  intensive 
treatments  allowed  in  this  zone  may 
result  in  stands  that  are  not  suitable  for 
Califomia  spotted  owls.  In  the  Defense 
zone,  mechanical  treatments  will  be 
prohibited  within  a  152  m  (500-foot) 
radius  buffer  around  a  spotted  owl  nest 
site  or  activity  center. 

(8)  Vegetation  treatments  will  occur 
on  no  more  than  30  to  40  percent  of 
each  watershed.  These  vegetation 
treatments  will  result  in  stand 
conditions  meeting  the  definition  of 
suitable  owl  habitat. 

Effects  of  The  Quincy  Library  Group 
Pilot  Project— In  1998,  the  HFQLG 
designated  areas  on  the  Lassen.  Plvunas, 
and  Tahoe  National  Forests  that  would 
be  treated  for  creation  of  a  landscape- 
based  fuels  reduction  program.  The 
Record  of  Decision  for  the  SNFPA 
(USPS  2001b)  directed  that  all  SNFPA  S 
and  Gs  applying  to  Califomia  spotted 
owls  will  be  implemented  in  the 
HFQLG  pilot  project,  resulting  in  the 
inability  to  carry  out  about  ten  percent 
of  the  Defensible  Fuel  Profile  Zone^  that 
had  been  proposed  in  the  original 
HFQLG  Environmental  Impact 
Statement  (USPS  2001b).  As  stated 
earlier,  the  expected  harvest  volume  of 
138  mmbf  per  year  from  the  HFQLG 
area  would  be  less  than  the  amount 
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harvested  on  the  three  forests  during  the 
late  1990s.  However,  in  the  first  two 
years  of  implementation,  the  project  has 
harvested  a  total  of  about  60  rambf  (M. 
Carroll-Martin,  USES.  pers.  comm. 
2003),  so  anticipated  effects  described 
in  the  FEIS.  which  included  a  decrease 
in  owl  habitat  of  5  to  8  percent  (USPS 
2001a),  may  be  occurring  at  a  slower 
rate  than  anticipated. 

Effects  of  future  habitat  modification 
by  fuel  treatments  and  wildfire — Under 
the  SNFPA.  fuel  treatments  will  be 
applied  on  a  relatively  small  portion  of 
the  Sierra  Nevada.  Prescribed  fire 
treatments  would  be  used  on  less  than 
sbc  percent  of  the  forested  area; 
prescriptions  thinning  trees  below  30 
cm  (12  in)  dbh  on  about  three  percent; 
thinning  of  trees  30  to  51  cm  (12  to  20 
in)  dbh  on  less  than  one  percent;  and      *" 
thinning  of  trees  over  51  cm  (20  in)  dbh 
on  less  than  one  half  of  one  percent 
(derived  from  data  in  USPS  2001a  and 
K.  Barber,  USPS,  pers  comm.  2003) 
However,  because  spotted  owl  habitat  is 
in  a  condition  that  favors  the  spread  of 
intense  wildfire,  many  of  the  treatments 
will  be  focused  on  spotted  owl  habitat. 

According  to  a  database  of  treatments 
projected  to  occur  over  the  next  20  years 
provided  to  us  by  the  Forest  Service 
(Service  2001),  SNFPA  mechanical 
treatments  will  treat  approximately  25 
percent  of  suitable  owl  habitat  in  the 
Sierras.  However,  these  treatments  will 
not  be  equally  distributed  among  the 
forests.  Mechanical  treatments  on  the 
Lassen,  Plumas,  and  Tahoe  National 
Forests  (forests  comprising  the  QLG 
pilot  project  area)  will  treat  31,  28,  and 
31  percent,  respectively,  of  spotted  owl 
habitat. 

According  to  the  SNFPA  FEIS  (USPS 
2001a).  only  a  small  amount  of  spotted 
owl  habitat  is  expected  to  be  rendered 
completely  unsuitable  by  fuels 
treatments  and  wildfire.  The  total 
habitat  area  projected  to  be  lost  to  both 
causes  in  the  first  decade  is  about 
26,304  ha  (65.000  ac)  and  in  the  second 
decade,  about  23.876  ha  (59.000  ac).  The 
projection  for  the  second  decade  is  less 
lecause  the  most  intense  fuels 
treatments  will  take  place  in  high  risk 
areas  in  the  first  decade.  In  total,  this 
loss  would  represent  about  three 
percent  of  the  estimated  existing  habitat 
over  the  next  twenty  years.  On  a 
landscape  basis,  this  loss  will  be 
overcome  by  a  projected  overall  increase 
in  high  quality  habitat  of  about  13 
percent  over  the  next  fifty  years  (USPS 
2001a).  This  increase  is  expected  to 
occur  as  today's  young  and  mid-aged 
stands  mature  into  larger  size  classes, 
assisted  by  the  thinning  and  reduction 
in  intense  wildfire  that  are  among  the 
objectives  of  the  SNFPA.  Habitat 


suitability  for  the  primary  prey  species, 
the  northern  flying  squirrel  and  dusky- 
footed  woodrat,  is  also  projected  to 
increase  (USPS  2001a). 

The  primary  area  where  fuel 
treatments  would  remove  large  trees  and 
reduce  canopy  cover  to  the  point  of 
unsuitability  for  owls  would  be  the 
Defense  zone  of  the  wildland/urban 
interface.  The  FEIS  estimated  that  about 
four  percent  of  the  known  spotted  owl 
activity  centers  fell  within  the  Defense 
zone  (USPS  2001a).  More  recent 
analysis  indicates  that  the  Defense  zone 
overlaps  some  portion  of  21  percent  of 
all  PACs;  and  Defense  zone 
prescriptions  could  apply  on  an  average 
of  35  ha  (86  ac)  of  those  affected  PACs. 
However,  only  about  four  percent  of  the 
overall  PAC  acreage  iii  the  Sierra 
Nevada  occurs  within  the  Defense  zone 
(Klaus  Barber,  USPS,  pers.  comm.  2003), 
so  this  effect  should  be  limited. 

While  the  S  and  Gs  provide  some 
protection  for  a  152  m  (500- foot)  radius 
(about  7  ha  (18  ac))  around  known 
activity  centers  that  are  found  in  the 
Defense  zone,  canopy  cover  in  the 
remainder  of  the  Defense  zone  could 
potentially  be  reduced  to  the  point  that 
it  will  probably  be  unsuitable  for 
nesting,  roosting,  or  foraging  by  spotted 
owls.  The  portion  of  those  PACs  that 
will  actually  be  changed  from  suitable 
to  unsuitable  is  unknown;  this  will 
depend  on  the  original  condition  and 
the  site-specific  treatment.  This  effect 
could  lead  to  reduced  productivity  on 
these  sites  through  reduction  of  foraging 
habitat  (Blakesley  in  lift.  2002a,  Bart 
1995a).  While  the  fuel  treatment 
prescription  for  the  Defense  zone  could 
potentially  be  applied  on  over  137.591 
ha  (340.000  ac)  only  about  seven 
percent  of  the  Defense  zone  area 
overlaps  PACs.  The  Defense  zone 
treatments  will  also  affect  foraging  areas 
that  are  associated  with  other  more 
distant  PACs.  but  this  effect  should  be 
limited  to  a  relatively  small  proportion 
of  the  foraging  area  by  the  narrow  linear 
nature  of  the  Defense  zone. 

During  the  early  decades  of  SNFPA 
implementation,  less  severe  habitat 
modification  by  fuel  treatments  and 
wildfire  outside  the  Defense  zone  will 
be  considerably  more  extensive.  This 
habitat  modification  will  probably  be 
the  most  important  factor  affecting 
'  California  spotted  owl  populations  in 
the  next  few  decades,  and  such,  needs 
careful  evaluation  in  this  finding. 

In  general,  treatments  that  remove 
habitat  features  such  as  large  trees, 
snags,  logs,  and  woody  debris  or  that 
reduce  canopy  cover  may  be  detrimental 
to  California  spotted  owls,  at  least  until 
these  features  can  be  regenerated  by 
continuing  growth  of  forest  stands.  As 


described  in  previous  sections,  large 
trees,  high  degrees  of  canopy  closure, 
and  large  snags  and  logs  are  associated 
with  owl  nesting,  roosting,  and  foraging 
habitat,  and  with  the  habitat  of  their 
primary  prey  in  much  of  the  Sierra,  the 
northern  flying  squirrel.  Alternately, 
treatments  that  retain  sufficient  canopy 
cover  and  habitat  features  to  support 
California  spotted  owls,  while  at  the 
same  time  reducing  the  risk  of 
catastrophic  fire,  may  benefit  the 
species  (Weatherspoon  et  al.  1992.  Larry 
L.  Irwin  and  Jack  Ward  Thomas. 
National  Council  for  Air  and  Stream 
Improvement.  Inc..  in  litt.  2002). 

The  primary  aspects  of  fuel  treatments 
that  would  potentially  affect  spotted 
owl  habitat  are  (1)  removal  of  trees 
larger  than  51  cm  (20  in.)  diameter, 
which  may  reduce  numbers  of  existing 
and  potential  nesting  trees  and  large 
diameter  snags  and  logs,  with  an 
accompanying  reduction  of  canopy 
cover;  and  (2)  removal  of  trees  30  to  51 
cm  (12  to  20  in.)  in  diameter,  with 
resultant  reduction  in  canopy  closure, 
and  perhaps  to  a  lesser  degree, 
reduction  in  numbers  of  existing  nest 
trees  and  recruitment  of  potential 
nesting  trees  and  large  diameter  snags 
and  logs. 

Throughout  the  area  of  the  SNFPA,  a 
general  S&G  precludes  the  removal  of 
any  tree  over  76  cm  (30  in.)  dbh.  The 
prescriptions  that  would  allow  any 
extensive  harvest  of  trees  of  over  51  cm 
(20  in.)  dbh  (except  for  incidental 
removal  for  operability)  are  confined  to 
the  Defense  zone.  In  addition,  outside 
the  Defense  zone,  removal  of  trees  over 
51  cm  (20  in.)  dbh  would  be  limited  to 
moderate  quality  habitat  (i.e..  CWHR  4M 
and  4D)  in  the  threat  zone  where  this 
zone  overlaps  Old  Forest  Emphasis 
areas  or  where  home  range  core  areas 
exceed  a  habitat  quantity  standard. 
Thus,  except  for  possible  eventual  long- 
term  effects  on  recruitment  of  large  trees 
that  might  result  from  continued 
extensive  thinning  of  small  understory 
trees  (Franklin  and  Fites-Kaufmaim 
1996).  most  effects  of  the  SNFPA  on 
large  trees  are  confined  to  the  Defense 
zone  and,  with  limitations,  to  other 
areas  outside  PACs  only  if  their  removal 
is  necessary  to  allow  mechanical 
treatments. 

Therefore,  since  effects  on  large  trees 
are  limited,  most  of  the  effects  of 'the 
SNFPA  would  be  anticipated  to  result 
from  the  harvest  of  trees  in  the  30  to  51 
cm  (12  to  20  in.)  size  class.  A  small 
minority  of  spotted  owl  nests  have  been 
found  in  trees  in  this  size  class  (USPS 
2001a).  but  all  known  nest  sites  will  be 
protected,  so  loss  of  existing  nest  trees 
is  not  expected.  Trees  in  this  size  class 
also  contribute  to  roost  sites,  but  most 
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breeding  season  roost  sites  would  be 
expected  to  be  contained  within  PACs, 
where  no  mechanical  treatments  will  be 
allowed.  Thus,  loss  of  these  trees  in 
breeding  season  roost  sites  would  be 
confined  to  the  Defense  zone  and  to 
effects  of  prescribed  fire  in  those  areas 
of  PACs  where  managers  could  use  fire 
without  important  effects. 

As  a  result  of  the  above  protections, 
the  primary  effect  of  removal  of  trees  30 
to  51  cm  (12  to  20  in.)  dbh  will  be  in 
foraging  areas,  rather  than  at  nest  sites. 
Because  the  home  range  core  areas 
receive  the  heaviest  foraging  use,  the 
effects  could  be  most  important  there, 
but  everywhere  outside  the  Defense 
zone,  except  in  the  threat  zone  outside 
home  range  core  areas  and  PACs.  trees 
30  to  51  cm  (12  to  20  in.)  dbh  will  only 
be  removed  when  sufficient  habitat 
exists  within  2.4  km  (1.5  mi)  to  meet  the 
core  area  habitat  requirements.  Thus, 
effects  on  spotted  owls  due  to  removal 
of  trees  30  to  51  cm  (12  to  20  in.)  dbh 
are  expected  to  be  limited. 

Another  important  effect  of  fuel 
treatments  may  be  reduction  in  canopy 
closure.  In  the  Defense  zone,  the  canopy 
closure  could  be  reduced  to  a  level 
below  the  40  percent  threshold  that 
defines  habitat  suitable  for  use  by 
spotted  owls,  although  according  to  the 
Forest  Service,  this  area  is  often  left  at 
about  40  percent  to  obtain  the  benefits 
of  shade  in  the  fuel  break  (K.  Barber, 
USPS  pers.  comm.  2003).#n  the  threat 
zone,  canopy  cover  may  be  reduced  not 
more  than  20  percent  below  current 
levels,  and  not  below  50  percent  fover; 
and  in  home  range  core  areas  in  that 
zone,  may  not  be  reduced  unless 
sufficient  habitat  exists  within  2.4  km 
(1.5  mi)  to  meet  the  core  area  habitat 
requirements.  In  General  Forest  that  is 
outside  PACs,  home  range  core  areas, 
and  patches  of  high  quality  habitat 
(where  cover  could  be  reduced  by  no 
more  than  10  percent),  canopy  may  be 
reduced  by  20  percent,  but  generally  not 
to  lower  than  50  percent  cover.  In 
westside  home  range  core  areas,  and  in 
Old  Forest  Emphasis  areas,  canopy 
cover  may  be  reduced  not  more  than  10 
percent  from  existing  levels  unless 
habitat  standards  are  met,  and  not  below 
50  percent  cover  overall. 

As  a  resuh  of  the  above  measures, 
opportunities  for  reduction  of  canopy 
closure  by  more  than  10  percent  outside 
the  Defense  zone  would  be  limited  to 
areas  outside  home  range  core  areas 
unless  the  habitat  standards  are  met. 
Where  the  habitat  standard  is  met,  the 
degree  of  reduction  would  not  exceed 
20  percent,  and  would  not  go  below  50 
percent  overall  unless  the  stand  was 
already  below  50  percent  canopy 
closure.  Reduction  of  canopy  closure  by 


20  percent  would  potentially  reduce 
opportujaities  for  nesting  in  areas  where 
nesting  does  not  currently  occur,  at  least 
for  the  short  term,  but  these 
prescriptions  would  not  apply  in  areas 
designated  as  PACs  or  in  any  home 
range  core  areas  that  do  not  exceed  the 
habitat  standard.  In  all  areas  except  the 
Defense  zone,  habitat  that  currently  has 
a  degree  of  canopy  closiu-e  suitable  for 
foraging  use  would  retain  that  character 
after  treatment. 

Reduction  in  canopy  closure  might 
potentially  have  important  effects  on 
survival  and  reproduction  of  spotted 
owls,  especially  related  to  effects  of 
exposure  to  weather  and  modification  of 
forage  species  habitat.  Potential  effects 
of  weather  on  adult  and  juvenile 
survival  (Franklin  et  al.  2000,  North  et 
al.  2000)  would  be  largely  avoided  in 
121  ha  (300-ac)  PACs  around  all  known 
nest  sites  and  activity  centers,  where 
only  prescribed  fire  is  allowed  to  treat 
surface  and  ladder  fuels,  and  where 
effects  to  overstory  canopy  would  be 
expected  to  be  minimal.  Fuel  treatments 
in  PACs  would  occur  only  in  5  percent 
of  PACs  per  year  and  10  percent  per 
decade. 

In  addition,  reduction  in  canopy 
closure  might  have  effects  on  occupancy 
and  reproductive  success  of  California 
spotted  owls.  North  et  al.  (2000) 
reported  on  the  positive  influence  of 
high  foliage  volume  around  nest  sites  on 
owl  reproduction.  Effects  on  this 
attribute  would  not  be  anticipated  from 
fuel  treatments  under  the  S  and  Gs. 
Hunsaker  et  al.  (2002)  reported  that 
California  spotted  owl  reproductive 
success  was  correlated  with  degree  of 
canopy  cover  within  several  radii 
around  nests,  and  thus,  it  might  be 
inferred  that  even  relatively  small 
reductions  in  canopy  cover  by  fuel 
treatments  in  foraging  areas  could 
reduce  reproductive  success.  However, 
prior  to  publication  of  Hunsaker  et  al. 
2002,  during  the  process  of  publication 
of  that  study,  analysis  of  the  data  by 
another  Forest  Service  scientist  (Lee 
2001)  found  that  the  statistical 
methodology  of  Hunsaker  et  al.  (2002) 
was  flawed,  and  thus,  the  above 
inference  cannot  be  supported.  The 
analyses  of  the  data  by  both  Hunsaker 
et  al.  (2002)  and  Lee  (2001)  found  that 
canopy  cover  of  at  least  50  percent  was 
desirable;  that  level  would  be 
maintained  by  the  S  and  Gs  in  all  areas 
but  the  Defense  zone.  Blakesley  (2002a) 
reported  that  amount  of  habitat  above  40 
percent  canopy  cover  was  positively 
correlated  with  owl  reproduction,  but 
did  not  evaluate  differences  between 
increments  of  canopy  cover.  Outside  the 
Defense  zone,  treatments  would  not 


reduce  higher  degrees  of  cover  to  below 
the  40  percent  level. 

In  many  cases,  the  renewed  growth  of 
the  crowns  of  the  remaining  stand  after 
thinning  would  be  expected  to  fill  in  the 
canopy  cover  within  one  to  two 
decades,  so  effects  of  reduction  in 
canopy  closure  due  to  thinning  of 
understory  trees  might  be  temporary. 
Additionally,  the  extent  of  such  effects 
would  be  tempered  by  the  limitation  on 
fuel  treatments  to  less  than  40  percent 
of  watersheds  (outside  the  Defense 
zone),  and  by  the  direction  to  focus 
treatments  on  the  upper  two-thirds  of 
slopes. 

The  Service  concludes  that  no 
available  data  firmly  indicate  that  the 
removal  of  trees  and  the  reduction  in 
canopy  cover  as  prescribed  by  the 
SNFPA  S  and  Gs  and  described  above 
would  have  substantial  negative  effects 
on  California  spotted  owl  reproduction 
and  occupancy,  except  in  the  Defense 
zone.  This  does  not  mean  that  negative 
effects  would  not  occur.  Such  effects  are 
possible,  and  researchers  have  suggested 
that  subtle  effects  could  be  important  if 
they  occur  on  a  wide  scale  (Noon  et  al. 
1992).  Substantial  scientific  uiicertainty 
remains  regarding  the  effects  of  fuel 
treatments  in  PACs  and  foraging  areas. 
However,  in  the  absence  of 
demonstrated  effects,  and  considering 
that  the  potential  negative  impacts  are 
also  accompanied  by  the  positive  effects 
of  fire  risk  reduction  and  faster 
development  of  high  quality  habitat,  we 
find  that  the  timber  harvest  and  fuel 
treatments  proposed  under  the  SNFPA 
do  not  constitute  a  significant  threat  to 
the  California  spotted  owl  at  this  time. 

Fire  on  nonfederal  Lands — The 
California  Department  of  Forestry'  and 
Fire  Protection  (CDF  2002)  reported  that 
over  47.347  ha  (117.000  ac)  of 
nonfederal  lands  burned  in  2002  and 
that  for  the  most  recent  5  year  period 
(1998  to  2002)  an  average  of  47,347 
(117,000  ac)  of  nonfederal  lands  burned 
per  year  (CDF  2002).  However,  these 
statistics  are  not  broken  down  by  habitat 
type  and,  thus,  do  not  provide  an 
indication  of  losses  for  forest  lands  or 
spotted  owl  habitat. 

In  ge'neral,  risk  of  catastrophic  fire  is 
probably  lower  on  industrial  timber 
lands  than  on  many  Federal  forest 
lands,  as  a  result  of  more  active 
management,  especially  thinning,  in 
lucent  decades.  Risk  varies  on  timber 
lands  in  other  private  ownership, 
accordingha  the  degree  of  timber 
harvest  and  fuel  reduction. 

Threats  From  Urbanization 

Residential  development,  both  ' 

through  growth  of  communities  and 
construction  of  dispersed  residences. 
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poses  a  threat  to  California  spotted  owls 
by  removing  and  fragmenting  suitable 
habitat  for  the  spotted  owl  and  can 
remove  habitat  for  prey  species, 
especially  woodrats.  Residential 
developments  also  introduce  and 
increase  urban  adapted  predators  (cats, 
dogs,  skunks,  racoons,  ravens,  crows) 
into  spotted  owl  habitat;  these  predators 
may  kill  fledgling  spotted  owls  in  the 
nest  or  on  the  ground  before  they  are 
capable  fliers.  Fires  within  the  range  of 
the  California  spotted  owl,  which  could 
result  in  the  loss  of  habitat,  are  more 
likely  to  be  human  caused,  especially  at 
the  urban  interface  (NIFC  2002). 

Development  that  is  most  likely  to 
result  in  the  loss  of  spotted  owl  habitat 
is  occurring  on  private  land  in  the  lower 
elevation  foothill  areas  of  the  Sierra 
Nevada  and  in  southern  California 
(Vemer  et  al.  1992a).  Statistics  for  nine 
of  fifteen  Sierra  Nevada  counties  within 
the  range  of  the  California  spotted  owl 
show  these  counties  are  currently 
experiencing  varying  degrees  of  urban 
expansion,  and  have  projected 
population  growth  rates  from  0.7 
percent  in  Sierra  county  to  6.2  percent 
in  Calaveras  county  (Sierra  Business 
Council  1997).  The  amount  of  private 
versus  public  lands  in  the  Sierra  Nevada 
and  southern  California  portions  of  the 
range  varies  widely  by  county.  The 
Sierra  Nevada  Ecosystem  Project  (1996) 
core  analysis  area  encompassed  almost 
8.5  million  ha  (21  million  ac)  in  the 
Si6rra  Nevada,  of  which  61  percent  is 
Federal  and  38  percent  is  nonfederal 
lands.  Estimates  from  the  Sierra 
Business  Council  (1997)  indicate  that 
for  the  nine  Sierra  Nevada  counties  in 
the  range  of  the  spotted  owl  they 
analyzed,  an  average  of  46  percent  is 
private  land.  These  studies  do  not 
identify  specific  habitat  types  within 
ownerships;  however,  we  assume  higher 
elevation  (greater  than  3.000  ft)  lands 
that  are  predominately  in  Federal 
ownership  are  at  a  lower  risk  of  loss  due 
to  urbanization,  while  lower  elevation 
(less  than  3,000  ft)  lands,  in  private 
ownership  are  more  likely  at  risk  of 
habitat  loss.  Some  information  is 
available  on  the  "projected"  amount  of 
land  planned  for  development  by 
county  as  specified  in  their  General 
Plans,  however,  these  accounts  are  not 
sufficiently  detailed  to  identify  habitat 
'types  that  are  planned  for  development. 
McBride  et  al.  (1996)  looked  at  the 
impacts  of  development  in  specific 
habitat  types  in  selected  areas  in  five 
counties  in  the  Sierra  Nevada.  Their 
results  indicated  there  was  a  decrease  in 
crown  cover  and  tree  density  and  an 
increase  in  impervious  surface: 
however,  no  estimates  were  given  for 


the  rate  or  amounts  of  habitat  lost 
overall. 

Direct  and  indirect  loss  and 
degradation  of  habitat  of  California 
spotted  owls  and  their  prey  is  expected 
to  continue  in  mid  and  lower  elevation 
zones  of  the  Sierra  Nevada  and  southern 
California  ranges  through  residential 
development  (Laymon  1988,  Vemer  et 
al.  1992b),  harvest  of  hardwoods  for 
firewood  production  (Laymon  1988. 
Vemer  et  al.  1992b),  human 
disturbance,  and  other  consequences  of 
development  because  these  are  among 
the  fastest  growing  areas  in  California 
(Laymon  1988,  McKelvey  and 
Weatherspoon  1992).  Suitable  habitat 
scattered  among  houses  and  housing 
developments  was  not  found  to  be 
occupied  by  California  spotted  owls  in 
southern  California,  although  areas 
adjacent  to  these  developments 
contained  dense  and  productive 
populations  of  the  subspecies  (Gutierrez 
1994).  As  a  result,  development  has  the 
potential  to  further  impair  effective 
dispersal  among  isolated  populations 
(Ruth  and  Standiford  1994).  In  the  San 
Bernardino  Mountains,  development  is 
likely  to  first  occur  at  low  elevations. 
Urbanization  has  similar  negative 
implications  for  Sierra  Nevada  spotted 
owls  that  migrate  to  lower  elevations  in 
the  winter  (Laymon  1988,  Vemer  et  al. 
1992b). 

In  southern  California,  the  mountain 
ranges  occupied  by  California  spotted 
owls  probably  act  as  habitat  islands  • 
with  limited  dispersal  between  them.. 
Under  natural  conditions,  if  the  spotted 
owl  population  of  one  island  were 
reduced  or  eliminated,  that  population 
could  be  sustained  or  reestablished 
through  immigration  from  another 
island.  As  a  result,  a  concern  is  that 
individual  populations  of  California 
spotted  owls,  for  example,  those  in 
southern  California,  could  become 
isolated  from  other  parts  of  the 
subspecies'  range,  for  example  the 
Sierra  Nevada.  As  urbanization  between 
mountain  ranges  continues,  habitats 
there  may  be  made  unsuitable  to 
support  dispersing  California  spotted 
owls,  eliminating  immigration  and 
potentially  leading  to  extirpation  of  one 
or  more  subpopulations  (Vemer  et  al. 
1992). 

It  is  evident  urbanization  and  loss  of 
spotted  owl  habitat  is  occurring, 
especially  in  the  Sierra  Nevada  foothills 
and  in  southern  California.  This 
development  is  occurring  within  a 
variety  of  habitat  types  including 
agricultural,  grassland,  as  well  as 
woodlands,  and  conifer  forest  types 
used  by  spotted  owls.  Development  is 
limited  in  some  respects  by  county 
general  planning  efforts  that  guide 


development  for  a  specified  planning 
period.  Based  on  the  limited  amount  of 
information  available  we  cannot 
conclude  the  loss  of  spotted  owl  habitat 
is  significant  nor  are  the  threats  from 
urbanization  immediate. 

Miscellaneous  Habitat  Factors.  There 
are  several  minor  or  lesser  known 
factors  that  may  influence  spotted  owl 
survival.  Each  is  discussed  below. 

Riparian  forests  are  important  habitats 
for  California  spotted  owls  in  southern 
California  (Verner  et  al.  1992a). 
Diversion  of  surface  waters  and 
pumping  of  groundwater  depletes  water 
from  streams  upon  which  such  habitats 
depend.  Therefore,  such  development 
may  lead  to  loss  of  habitat  in  some  areas 
and  therefore  extirpation  of  Califomia 
spotted  owls  in  those  areas  (Vemer  et  al. 
1992a). 

During  the  late  1800s,  heavy  grazing 
of  surface  fuels  by  livestock  may  have 
reduced  the  influence  or  extent  of 
wildfires  (University  of  Califomia  1996), 
and  subsequent  ingrowth  of  vegetation 
on  denuded  soils  may  have  contributed 
to  the  heavy  fuel  loading  and  tendency 
towards  catastrophic  fire  now  found  in 
much  of  the  Califomia  spotted  owl's 
range.  Currently,  livestock  grazing  may 
impact  spotted  owls  by  removing  cover 
used  by  prey  species,  especially  bmsh 
used  by  woodrats  (Vemer  et  al.  1992b). 

Recreation  is  the  fastest  growing  use 
of  the  national  forests  (USFS  2001a). 
The  construction  of  facilities  used  for 
recreation,  including  campgrounds, 
trails  (foot,  horse,  and  off  highway 
vehicle),  roads,  ski  resorts,  and  cabins 
has  likely  contributed  to  the  destruction 
and  fragmentation  of  Califomia  spotted 
owl  habitat.  In  addition  to  habitat  loss, 
recreational  activities  have  the  potential 
to  disturb  spotted  owls  and  thereby 
adversely  affect  their  survival  and 
reproduction  (Service  2001).  The  effect 
of  recreation  on  owls  is  poorly 
understood  and  may  be  an  increasing 
threat  to  Califomia  spotted  owls, 
especially  in  southern  California  (Noon 
and  McKelvey  1992). 

Sudden  oak  death  is  a  tree  disease 
caused  by  the  pathogen  Phytophthora 
ramonim.  It  infects  a  variety  of  trees, 
including  tme  oaks  (Quercus  spp.), 
Califomia  bay  laurel,  tanoak,  and 
madrone  (CDF  2002).  Some  trees  are 
killed  by  the  disease,  while  others 
survive  but  serve  as  hosts.  The  disease 
can  be  found  in  11  coastal  counties 
outside  the  range  of  the  Califomia 
spotted  owl  and  only  one  within  the 
range  (Monterey)  (CDF  2002,  UC 
Berkeley,  in  litt.  2002.  Endicott  2002). 
The  extent  to  which  the  disease  may 
spread  and  the  number  of  tree  species 
it  may  affect  remain  undetermined. 
Califomia  spotted  owls  are  forest 
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species,  thus,  tree  deaths  caused  by  this 
pathogen  may  pose  a  threat  to  owls  or 
their  prey  species. 

In  summary,  threats  affecting  the 
Califomia  spotted  owl's  habitat  by 
themselves,  or  in  combination  with 
other  factors,  do  not  seem  to  pose  now 
or  in  the  foreseeable  future  a  significant 
threat  to  the  continued  existence  of  the 
Califomia  spotted  owl  such  that  it 
warrants  listing. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

We  found  no  evidence  that 
overutilization  for  commercial, 
recreation,  scientific,  or  educational 
purposes  is  a  threat  to  the  Califomia 
spotted  owl.  Research  by  Federal  and 
State  agencies,  and  various  public 
institutions  and  private  groups  is 
conducted  on  the  Califomia  spotted 
owl,  but  such  research  is  not  known  to 
have  a  negative  effect  on  the  species.  We 
are  aware  that  northern  spotted  owl 
sites  are  visited  by  ecotourists 
(Sacramento  Bee,  October  27,  2002)  and 
photographers,  but  we  are  not  aware  of 
such  visits  to  Califomia  spotted  owls. 
Therefore,  we  believe  that 
overutilization  for  commercial, 
retreation,  scientific,  or  educational 
purposes  does  not  pose  a  threat  to  the 
continued  existence  of  the  Califomia 
spotted  owl. 

C.  Disease  or  Predation 

Little  is  known  regarding  disease  in 
Califomia  spotted  owls  (Vemer  et  al. 
1992b,  Gutierrez  et  al.  1995).  They  have 
a  high  infection  rate  by  blood  parasites, 
with  76  individuals  examined  showing 
100  percent  infection  with  one  or  more 
of  Haemoproteus  noctuae,  H.  symii, 
Leucocytozoon  ziemanni,  Trypanosoma 
avium,  microfilariae,  and/ior 
Atoxoplasma  spp  (Vemer  et  al.  1992b, 
Gutirrez  et  al.  1995).  However,  survival 
rates  are  high  even  where  blood  parasite 
infection  rates  are  high  (Vemer  et  al. 
1992b,  Gutirrez  et  al.  1995).  Infection  by 
parasitic  worms  has  been  documented 
in  northern  spotted  owls,  including 
round  worms,  flat  worms,  and  spiny- 
headed  worms  (Vemer  et  al.  1992b, 
Gutirrez  et  al.  1995);  and  similar 
infections  are  likely  in  the  Califomia 
subspecies.  External  parasites  have  also 
been  recorded  in  Califomia  spotted 
owls,  including  louse  flies  {Icosta 
americana)  and  chewing  lice 
[Strigiphilus  spp). 

In  1999,  a  strain  of  the  West  Nile 
Virus  (WNV)  that  has  a  high  fatality  rate 
in  some  birds  was  discovered  in  the 
eastern  United  States  and  more  recently 
has  infected  humans  in  Califomia 
(Russell  2002  and  CDC  2002).  WNV  has 


been  detected.in  dead  birds  of  at  least 
138  species,  although  cause  of  death 
was  not  conclusively  attributed  to  WNV 
(CDC  2002).  Although  birds,  particularly 
crows  and  jays,  infected  with  WNV  can 
die  or  become  ill,  most  infected  birds  do 
survive  (CDC  2002).  WNV  is  amplified 
during  periods  of  adult  mosquito  blood- 
feeding  by  continuous  transmission 
between  mosquito  vectors  and  bird 
reservoir  hosts.  Infectious  mosquitoes 
carry  virus  particles  in  their  salivary 
glands  and  infect  susceptible  bird 
species  during  blood-meal  feeding.  Bird 
reservoirs  can  sustain  an  infectious 
viremia  (virus  circulating  in  the 
bloodstream)  for  one  to  four  days  after 
exposure,  after  which  these  hosts 
develop  life-long  immunity.  A  sufficient 
number  of  vectors  must  feed  on  an 
infectious  host  to  ensure  that  some 
survive  long  enough  to  feed  again  on  a 
SHSceptible  reservoir  host. 

In  2002,  WNV  activity  has  spread  to 
most  eastern  and  mid-western  states, 
with  113  cases  and  5  human  deaths  as 
of  August  8,  2002  (United  States 
Geological  Service  (USGS)  2002).  We 
are  not  aware  of  any  infection  of  spotted 
owls  by  the  virus,  but  WNV  has  been 
found  to  infect  the  closely  related  barred 
owl  (USGS,  in  litt.  2002).  and  may  pose 
a  threat  to  spotted  owls. 

Natural  predators  are  discussed  under 
Natural  Mortality  in  the  Life  History 
section,  above.  Natural  predation 
probably  has  little  effect  on  healthy 
populations.  However,  as  populations 
become  smaller  and  more  fragmented, 
the  impacts  of  natural  predation  may 
also  become  significant.  Also,  the 
invasion  of  a  new  competitor  and 
possible  predator,  the  barred  owl,  is 
discussed  in  Factor  E. 

In  simimary,  disease  or  predation 
factors  by  themselves,  or  in  combination 
with  other  factors,  do  not  seem  to  pose 
now  or  in  the  foreseeable  future  a 
significant  threat  to  the  continued 
existence  of  the  California  spotted  owl 
such  that  it  warrants  listing. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  regulatory  mechanisms  that 
could  provide  some  protection  for  the 
Califomia  spotted  owl  include:  (1) 
Federal  laws  and  regulations  including 
the  Migratory  Bird  Treaty  Act  (16  U.S.C. 
703-712),  the  Multiple-Use  Sustained- 
Yield  Act  of  1960  (16  U.S.C.  528-531), 
the  Wildemess  Act  of  1964  (16  U.S.C. 
1131-1136),  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.),  the 
Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  (16 
U.S.C  1601-1614,  §§  1641-1647),  and 
the  Sierra  Nevada  Forest  Plan 
Amendment  (USFS  2001a  and  b);  and 


(2)  State  laws  including  the  California 
Environmental  Quality  Act  (CEQA) 
(Pub.  Resources  Code  §  21000  et  seq.), 
the  Califomia  Forest  Practice  Rules  (14 
C.C.R.  §  895  et  seq.],  and  the  California 
Fish  and  Game  Code  §§  1  et  seq.  Local 
land  use  processes  and  ordinances  are 
subject  to  CEQA. 

Federal 

The  Migratory  Bird  Treaty  Act 
(MBTA)  prohibits  "take"  of  any 
migratory  bird.  "Take"  is  defined  as  to 
pursue,  hunt,  shoot,'wound,  kill,  trap, 
capture,  or  collect,  or  attempt  to  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect .  However,  no  provisions  in 
the  MBTA  prevent  habitat  destruction 
except  that  causing  direct  mortality  or 
destruction  of  active  nests. 

The  Wildemess  Act  of  1 964 
established  a  National  Wildemess 
Preservation  System  made  up  of 
federafly  owned  areas  designated  by 
Congress  as  "wilderness  areas"  for  the 
purpose  of  preserving  smd  protecting 
designated  areas  in  their  natural 
condition.  Commercial  enterprise,  road 
construction,  use  of  motorized  vehicles 
or  other  equipment,  and  structural 
developments  are  usually  prohibited 
within  designated  wildemess  areas.  The 
Wildemess  Act  has  protected  some 
Califomia  spotted  owl  habitat  from 
development  or  other  types  of  habitat 
conversions:  however,  it  does  not  have 
any  provisions  specific  to  the  protection 
of  the  species. 

The  National  Environmental  Policy 
Act  of  1969.  as  amended  (NEPA). 
requires  all  Federal  agencies  to  formally 
document  and  publicly  disclose  the 
environmental  impacts  of  their  actions 
and  management  decisions.  NEPA 
documentation  is  provided  in  either  an 
environmental  impact  statement,  an 
environmental  assessment,  or  a 
categorical  exemption,  and  may  be 
subject  to  administrative  or  judicial 
appeal.  The  Forest  Service  considers  the 
Califomia  spotted  owl  a  species  of 
concern.  Therefore,  part  of  the  analysis 
generated  by  the  Forest  Service  to  direct 
management  decisions  under  NEPA 
may  include  a  biological  evaluation  that 
discloses  potential  impacts  to  species  of 
concern  on  a  project  by  project  basis. 

The  Multiple-Use  Sustained- Yield  Act 
of  1960.  as  amended,  (MUSY)  provides 
direction  that  the  national  forests  be 
managed  using  principles  of  multiple  " 
use  and  to  produce  a  sustained  yield  of 
products  and  services.  Specifically, 
MUSY  provides  policy  that  the  national 
forests  are  established  and  shall  be 
administered  for  outdoor  recreation, 
range,  timber,  watershed,  and  wildlife 
and  fish  purposes.  Land  management 
for  multiple  uses  has  inherent  conflicts. 


7604 


Federal  Register /Vol.  68,  No.  31 /Friday.  Februaxy  14.  2003 /Notices 


However  MUSY  directs  resource 
management  not  to  impair  the 
productivity  of  the  land  while  giving 
consideration  to  the  relative  values  of 
the  various  resources,  though  not 
necessarily  in  terms  of  the  greatest 
financial  return  or  unit  output.  MUSY 
provides  direction  to  the  Forest  Service 
that  wildlife,  including  the  California 
'  spotted  owl.  is  a  value  that  must  be 
managed  for.  though  discretion  is  given 
to  each  forest  when  considering  the 
value  of  this  species  relative  to  the  other 
uses  for  which  it  is  managing.  Although 
MUSY  could  provide  some  protection 
for  the  owl.  it  does  not  have  any 
provisions  specific  to  the  conservation 
of  the  owl  or  its  habitat. 

The  Forest  Service  also  manages 
national  forests  under  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974  (RPA)  as  amended 
by  the  National  Forest  Management  Act 
of  1976  (NFMA).  Implementing 
regulations  for  NFMA  (36  CFR 
219.20(b)(i))  require  all  units  of  the 
National  Forest  System  to  have  a  land 
and  resource  management  plan  (LRMF). 
The  purpose  of  the  LRMF  is  to  guide 
and  set  standards  for  all  natural 
resource  management  activities  over 
time.  NFMA  requires  the  Forest  Service 
to  incorporate  standards  and  guidelines 
into  LRMPs.  including  provisions  to 
support  and  manage  plant  and  animal 
communities  for  diversity,  and  the  long- 
term  range-wide  viability  of  native  and 
desired  non-native  species.  Standards 
and  guidelines  are  based  on  the 
suitaliility  and  capability  of  the  specific 
land  area  in  order  to  meet  overall 
multiple-use  objectives. 

Beginning  in  1991  and  culminating 
with  the  signing  of  the  Record  of 
Decision  for  the  Sierra  Nevada  Forest 
Plan  Amendments  in  2001.  the  Forest 
Service  initiated  several  Sierra  Nevada- 
wide  planning  efforts  to  maintain 
viability  of  California  spotted  owls  on 
national  forest  land.  These  efforts 
gathered  and  analyzed  technical 
information  as  well  as  developed  and 
refined  management  direction.  These 
efforts  included  a  technical  assessment 
of  the  current  status  of  the  California 
spotted  owl  and  issuance  of  interim 
guidelines  (Verner  et  al.  1992a)  for 
protecting  California  spotted  owl  habitat 
in  January  of  1993.  The  guidelines  were 
adopted  as  the  1993  California  Spotted 
Owl  Sierran  Province  Interim 
Guidelines  Environmental  Assessment 
and  incorporated  as  amendments  into 
the  Forest  Service's  Land  and  Resource 
Management  Plans. 

These  guidelines  were  intended  to 
maintain  management  options  and 
short-term  population  viability  for  the 
California  spotted  owl  in  the  short  term 


(maximum  of  five  years;  Verner  1999) 
until  a  conservation  strategy  for  the  owl 
was  developed.  The  primary  objectives 
of  the  interim  guidelines  were  to  protect 
known  nest  stands,  protect  large  old 
trees  in  timber  strata  which  provide 
suitable  owl  habitat,  and  reduce  the 
threat  of  stand-destroying  fires. 
However,  they  allowed  degradation  of 
suitable  nesting  and  roosting  habitat  by 
allowing  timber  harvest  (except  in 
protected  activity  centers  and  some 
acreage  in  spotted  owl  habitat  areas)  to 
reduce  canopy  cover  to  40  percent  in 
timber  types  selected  by  owls  and  below 
40  percent  in  other  types  used  by  owls 
according  to  their  availability  on  the 
landscape.  The  estimated  time  of 
recovery  of  these  treatments  was  five 
years.  Under  the  interim  guidelines,  no 
mechanism  existed  to  evaluate 
cumulative  impacts  of  timber  harvest  on 
California  spotted  owls  in  national 
forests.  After  1993  when  baseline 
surveys  for  the  species  were  completed 
within  Forest  Service  managed  lands, 
forest  management  continued  without 
further  requirements  to  survey  for  the 
owl. 

In  1995  the  Forest  Service  released  a 
draft  environmental  impact  statement 
(EIS)  for  a  long-term  management  plan 
for  California  spotted  owl  habitat.  Final 
direction  was  not  issued  due  to  new 
scientific  information  provided  by  the 
Sierra  Nevada  Ecosystem  Project  (SNEP) 
report  released  in  1996.  In  1998  the 
Forest  Service  initiated  a  collaborative 
effort  to  incorporate  new  information 
from  the  SNEP  report  into  management 
of  Sierra  Nevada  national  forests.  This 
effort  became  known  as  the  Sierra 
Nevada  Framework  for  Conservation 
and  Collaboration  (Framework). 

As  part  of  the  Framework,  the  Forest 
Service  developed  the  SNFPA 
Environmental  Impact  Statement,  for 
which  a  record  of  decision  was  issued 
on  January  12.  2001  (USES  2001b).  This 
effort  amended  the  land  and  resource 
management  plans  of  Forest  Service 
administered  lands  addressed  by  the 
Framework.  The  SNFPA  addresses  five 
problem  areas:  old  forest  ecosystems 
and  associated  species;  aquatic, 
riparian,  and  meadow  ecosystems  and 
associated  species;  fire  and  fuels; 
noxious  weeds;  and  lower  westside 
hardwood  ecosystems.  The  SNFPA 
included  a  conservation  strategy  for 
California  spotted  owls,  which  replaced 
the  interim  guidelines. 

Subsequent  to  the  establishment  of 
management  direction  by  the  Record  of 
Decision  of  the  SNFPA.  Region  5  of  the 
Forest  Service  has  imdertaken  two 
efforts  that  may  result  in  changes  in  the 
anticipated  impacts  of  the  SNFPA.  The 
first  is  a  management  review  of  the 


SNFPA  (USES  2002b).  and  the  second  is 
planning  for  implementation  of  an 
Administrative  Study  on  the  Lassen  and 
Plumas  National  Forests  that  would 
evaluate  the  effects  of  extensive  fuels 
treatments  on  the  California  spotted  owl 
(67  FR  72136).  As  of  yet.  neither  of  these 
efforts  have  formally  established 
management  direction,  so  their  potential 
effects  are  uncertain  and  subject  to 
change  before  implementation. 
Therefore,  their  potential  effects  are  not 
included  in  the  assessment  of  threats  to 
the  California  spotted  owl  under  this  12- 
month  finding.  However,  because  the 
outcome  of  each  of  these  efforts  could 
substantially  affect  California  spotted 
owls,  we  will  monitor  the  development 
of  management  direction,  offer  scientific 
assistance,  and  review  the  effects  at  a 
later  date,  if  necessary. 

The  SNFPA  applies  only  to  national 
forests  in  the  Sierra  Nevada  and  Modoc 
Plateau.  Spotted  owls  in  southern 
California  are  protected  by  measures 
developed  by  each  forest  (Ruth  and 
Standiford  1994),  which  are  currently 
revising  their  LRMPs  to  include  a 
strategy  to  manage  habitat  for  the  owl. 
As  a  result,  no  comprehensive  strategy 
currently  exists  for  the  California 
spotted  owl  on  national  forests  in 
southern  California.  The  four  Forests 
have  completed  an  ecological 
assessment  (Stephenson  and  Calcarone 
1999)  and  in  September  2001  published 
a  Notice  of  Intent  (NOI)  to  prepare  a 
single  Environmental  Impact  Statement 
and  Record  of  Decision  (USES  2001c). 
The  draft  EIS  is  scheduled  for  release  in 
2003.  Included  in  the  Purpose  and  Need 
statement  of  the  NOI  is  the  intent  "To 
more  adequately  protect  plant  and 
animal  species  and  their  habitat."  The 
Proposed  Action  also  recognizes  that 
one  of  the  most  compelling  needs  for 
change  in  Forest  Plan  direction  is 
maintenance  of  viable  populations  of 
plant  and  animal  species. 

Other  Federal  agencies  have  general 
or  specific  policies  and  regulations  that 
would  apply  to  the  owl.  The  National 
Park  Service  protects  all  species  from 
collection,  with  exemptions  only  for 
scientific  testing  (36  CFR  2.5).  The  BLM 
has  listed  the  owl  as  a  Special  Status 
jSpecies  that  should  be  addressed  prior 
to  approval  of  actions  that  may  impact 
the  species  on  BLM  lands  (USDI  2001). 

State.  Section  3503.5  of  the  California 
Fish  and  Game  Code  (CDFG  2002) 
provides  that  it  is  unlawful  to  take, 
possess,  or  destroy  any  birds  in  the 
order  Strigiformes  (owls)  or  to  take, 
possess,  or  destroy  their  nests  or  eggs. 
This  restriction  applies  only  to 
individual  owls,  their  nests  and  eggs 
and  does  not  place  restrictions  on 
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inactive  nests  or  habitats  used  by 
spotted  owls. 

The  CDFG  has  identified  the 
California  spotted  owl  as  a  Species  of 
Special  Concern  (CDFG  1978).  This 
status  applies  to  animals  not  listed 
under  the  Federal  or  the  California 
Endangered  Species  Act  but  which 
appear  to  be  vulnerable  to  extinction. 
The  intent  of  this  designation  is  to 
obtain  special  consideration  for  these 
species  in  the  project  planning  process 
and  to  focus  attention  on  the  species  to 
avert  the  need  for  listing  imder  either 
State  or  Federal  laws.  CEQA  requires 
that  impacts  to  such  species  be 
mitigated.  Although  state  and  local 
agencies  have  discretion  to  approve 
projects  that  impact  a  Species  of  Special 
Concern,  such  impacts  must  be 
mitigated. 

In  1970  the  State  of  California  enacted 
the  CEQA  (CEQA  1996a).  CEQA 
requires  a  full  disclosure  of  the  potential 
environmental  impacts  of  public  or 
private  projects  carried  out  or 
authorized  by  nonfederal  agencies 
within  the  state  of  California.  The  stated 
goals  are  to^  "identify  the  significant 
environmental  effects  of  their  actions; 
and,  either  avoid  those  significant 
environmental  effects,  where  feasible;  or 
mitigate  those  significant  environmental 
effects,  where  feasible."  The  CEQA 
Guidelines  provide  criteria  to  the  State 
or  local  public  agency  with  permitting 
authority  or  jurisdiction  over  a  project 
(lead  agency)  in  determining  whether  a 
project  may  have  significant  effects 
(CEQA  2001b).  Section  15065  of  the 
CEQA  Guidelines,  as  amended,  requires 
a  finding  of  significance  if  "It]he  project 
has  the  potential  to  substantially 
degrade  the  quality  of  the  environment, 
substantially  reduce  the  habitat  of  a  fish 
and  vtrildlife  species,  cause  a  fish  or 
wildlife  population  to  drop  below  self- 
sustaining  levels,  threaten  to  eliminate  a 
plant  or  animal  community,  reduce  the 
number  or  restrict  the  range  of  an 
endangered,  rare  or  threatened  species* 
(CEQA  2001b). 

CEQA  requires  review  of  any  project 
that  is  undertaken,  funded,  or  permitted 
by  a  State  or  local  governmental  agency. 
If  a  project  with  potential  impacts  on 
the  California  spotted  owl  were 
reviewed,  CDFG  personnel  could 
determine  that,  although  not  listed,  the 
spotted  owl  is  a  de  facto  endangered, 
threatened,  or  rare  species  under  section 
15380  of  CEQA.  Once  significant  effects 
are  identified,  the  lead  agency  has  the 
option  of  reqiuing  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible  (§  21002) 
(CEQA  1996a),  athough  such  an 


override  requires  justification  and  is 
rarely  implemented. 

The  lead  ageny  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  If  significant  effects  are 
identified  by  the  lead  agency,  an 
Environmental  Report  (EIR)  must  be 
prepared  that  analyzes  the  effects  of  the 
action,  proposed  mitigation,  and 
explains  why  any  potential  mitigation 
measure  is  not  feasible.  After  review  of 
the  EIR  by  the  public  and  relevant 
agencies,  the  lead  agency  has  the  option 
of  disapproving  the  project,  requiring 
mitigation  for  effects  through  changes  in 
the  project,  or  to  decide  that  overriding 
considerattons  make  mitigation 
infeasible  and  allow  the  project  to  go 
forward. 

If  a  project  with  potential  impacts  on 
the  California  spotted  owl  were 
reviewed,  CDFG  persormel  could 
determine  that,  although  not  listed,  the 
spotted  owl  is  a  de  facto  endangered, 
threatened,  or  rare  species  under  section 
15380  of  CEQA.  Once  significant  effects 
are  identified,  the  lead  agency  has  the 
option  of  requiring  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible 
(§21002)(CEQA  1996a).  CEQA  analysis 
and  subsequent  requirements  for 
mitigation  (e.g.,  legacy  hardwoods) 
would  result  in  protection  of  spotted 
owl  habitat  components.  However, 
CEQA  does  not  compel  a 
comprehensive  strategy  for  protection  of 
this  species. 

Under  provisions  of  CEQA,  an 
independent  regulatory  program  can  be 
certified  by  the  Secretary  of  the 
Resources  Agency,  and  allow 
submission  of  a  plan  in  place  of  an  EIR. 
In  1973  the  State  of  California  enacted 
the  Z'berg-Nejedly  Forest  Practice  Act  of 
1973  (CDF  2000),  to  ensure  that  timber 
harvest  was  done  in  a  maimer  that 
would  preserve  fish,  wildlife,  forests, 
streams  and  other  water  sources. 
Additional  rules,  called  Forest  Practice 
Rules  (FPR)  (CDF  2002),  were 
promulgated  by  the  State  Board  of 
Forestry  and  Fire  Protection  and  are 
administered  by  the  California 
Department  of  Forestry  and  Fire 
Protection  (CDF)  to  carry  out  the  intent 
of  the  Forest  Practice  Act.  CDF  ensures 
that  private  landowners  abide  by  the 
FPRs  when  harvesting  trees.  Although 
there  are  specific  exemptions  in  some 
cases,  compliance  writh  the  Forest 
Practice  Act  and  Board  rules  apply  to 
commercial  harvesting  operations  for 
landowners  of  all  sizes.  The  FPRs 
require  landowners  prepare  and  submit 
for  approval  by  CDF,  a  Timber 


Harvesting  Plan  (THP).  A  THP  is  the 
blueprint  outlining  what  timber  will  be 
harvested,  how  it  will  be  harvested,  and 
the  steps  that  will  be  taken  to  prevent 
damage  to  the  environment.  A  THP 
functions  as  the  equivalent  of  an  EIR 
under  CEQA. 

THPs  are  prepared  by  Registered 
Professional  Foresters  (RPF)  who  are 
licensed  to  prepeu^  detailed  plans 
pursuant  to  California's  Professional 
Foresters  Uw  (PFL)  of  1972  (CDF  2002). 
A  RPF  is  defined  as  "..a  person  who,  by 
reason  of  his  or  her  knowledge  of  the 
natural  sciences,  mathematics,  and  the 
principles  of  forestry,  acquired  by 
forestiy  education  and  experience, 
performs  services,  including,  but  not 
limited  to,  consultation,  investigation, 
evaluation,  planning  or  responsible 
supervision  of  forestry  activities  when 
[such]  professional  services  require  the    . 
application  of  forestry  principles  and 
techniques".  A  person  must  have  seven 
years  experience  in  forestry  work  and 
may  substitute  a  Master  of  Forestry  or 
Bachelor  of  Science  of  Forestry  degree 
in  lieu  of  four  years  of  forestry  work 
experience  and  must  pass  a 
comprehensive  examination 
administered  by  the  Professional 
Foresters  Examining  Committee. 

The  FPRs  provide  that  a  THP  must 
contain  information  on  the  presence  and 
protection  of  known  habitat  or 
individuals  of  any  listed  species  and 
information  on  the  presence  and 
protection  of  non-listed  species  that 
may  be  impacted  by  the  timber 
operation.  If  information  provided  in  a 
proposed  THP  is  incorrect,  incomplete 
or  misleading  in  a  material  way,  or  is 
insufficient  to  evaluate  significant 
environmental  effects,  the  FPRs  require 
disapproval  of  the  THP.  Under  the 
FPRs,  a  species  can  be  classified  as  a 
"sensitive  species"  if  it  is  found  that  the 
California  population  requires 
timberland  as  habitat  for  foraging, 
breeding,  or  shelter,  the  California 
population  is  in  decline  or  there  is  a 
threat  from  timber  operations,  and 
continued  timber  operations  uaider  the 
current  rules  of  the  Board  will  result  in 
a  loss  of  the  California  population 
viability.  The  California  spotted  owl  is 
not  currently  listed  as  a  sensitive 
species.  The  FPRs  require  a  cimiulative 
effects  assessment  to  address  any 
significant  known  wildlife  or  fisheries 
concerns  where  there  is  a  substantial 
reduction  in  required  habitat  or  the 
project  will  result  in  significant 
interference  vtith  the  movement  of 
resident  or  migratory  species.  The  CDF 
requires  measures  including,  but  not 
limited  to,  a  buffer  that  protects  the 
nest,  screening,  perch,  and  replacement 
trees  if  a  spotted  owl  nest  is  sighted 
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during  the  planning  or  operations  phase 
of  a  THP  (Cunningham,  CDF.  pers. 
comm.  2002). 

The  implementation  of  the  FPRs  can 
take  several  forms  from  development  of 
smaller  individual  site  specific  THPs  to 
the  so  called  Option  B — landscape  scale 
Sustained  Yield  Plans  (SYPs).  Currently 
there  are  two  approved  SYPs  that  cover 
approximately  73.700  ha  (182.000  ac)  of 
California  spotted  owl  habitat  north  of 
Lake  Almanor.  This  is  approximately  8 
percent  of  the  estimated  acres  of 
potential  suitable  habitat  on  private 
timberlands  (Verner  et  al.  1992a). 

Another  way  to  comply  with  the  FPRs 
is  development  of  the  so  called  Option 
A-Maximum  Sustainable  Production 
(MSP)  plan  which  provides  a  broad  set 
of  criteria  that  guides  the  individual 
THP  process  for  the  ownership  (FPRs 
§§913.11.  933.11,  953.1 1)(CDF  2002). 
The  primary  goal  of  the  MSP  is  to 
document  and  provide  for  the  long  term 
sustained  yield  of  timber  products. 

Sierra  Pacific  Industries  (SPI)  is  the 
largest  private  commercial  timberland 
owner  within  the  range  of  the  California 
spotted  owl.  SPI  owns  approximately 
376,351  ha  (930.000  ac)  of  timberland 
within  the  range  of  the  spotted  owl.  All 
of  SPI's  commercial  timberland  is 
harvested  under  two  CDF  approved 
MSPs  (one  for  the  north  and  one  for  the 
south)  (SPI  1999  a  &  b).  SPI 
continuously  collects  and  maintains  an 
inventory  of  vegetation/habitat  over  the 
entire  ownership.  The  ownership  is 
inventoried  in  1.6  ha  (4  ac)  plots  with 
detailed  information  on  tree  species, 
overstory.  understory.  size  class,  snag 
class,  etc.  Thus.  SPI  continuously 
maintains  information  on  over  350.000 
plots  with  10  percent  of  the  land 
ownership  inventoried  each  year  and  all 
plots  are  inventoried  each  decade. 
Information  is  also  collected  on  wildlife 
including  location  of  California  spotted 
owl  nest  sites.  SPI  uses  the  baseline 
inventory  to  model  growth  and  yield  of 
timber  stands.  This  sophisticated 
modeling  projects  forest  conditions  for  a 
100  year  planning  horizon  with  a  mix  of 
silvicultural  and  cultural  practices.  SPI 
models  project  an  increase  of  large  tree/ 
closed  canopy  conditions  from  about  20 
percent  of  the  landscape  in  year  one 
(current  condition)  to  65  percent  in  year 
80  and  stabilizing  to  55  percent  in  year 
100.  The  average  diameter  of  trees 
increases  from  18  in  class  (current 
condition)  to  32  in  class  and  projections 
anticipate  maintenance  of  the  higher 
proportion  of  larger  tree  class  over  time 
with  harvest  practices. 

The  implementation  of  the  FPRs  focus 
primarily  on  sustainable  timber  harvest 
with  a  secondary  focus  on  fish  and 
wildlife.  With  no  requirements  to 


implement  strategies  to  specifically 
manage  and  protect  habitats  that  spotted 
owls  use,  some  habitat  elements  may 
not  be  protected  adequately.  For 
example  the  FPRs  do  not  require 
retention  of  structural  elements  such  as 
downed  woody  debris  that  provide 
habitat  for  spotted  owl  prey  species. 
However,  the  FPRs  provide  that  all 
snags  within  the  logging  area  be 
retained  to  provide  wildlife  habitat. 
There  are  exceptions,  such  as  allowing 
harvest  of  merchantable  snags  in  any 
location,  snags  whose  felling  is  required 
for  insect  or  disease  control  or  safety 
reasons,  and  snags  proposed  for  harvest 
by  an  RPF.  where  there  is  justification 
that  there  will  not  be  a  significant 
impact  to  wildlife.  These  exceptions 
provide  discretion  to  timber  operators 
on  the  ground  to  remove  snags  without 
specific  review  of  the  potential  effects 
on  owl  habitat,  unless  addressed 
through  late  successional  forest  stands 
regulation.  If  a  nest  site  is  only 
discovered  and  buffered  during  harvest 
operations,  impacts  that  have  already 
occurred  to  the  foraging  and  roosting 
habitat  surrounding  the  nest  site  may 
not  be  adequately  addressed. 
Furthermore,  if  planning  or  harvest 
operations  occur  outside  the  nesting 
season,  nests  may  not  be  detected  at  all. 
and  those  habitats  will  receive  no 
protection.  Certain  timber  operations 
can  be  exempt  from  the  THP  process, 
including  the  harvest  of  dead  and  dying 
trees  in  amounts  less  than  10  percent  of 
the  volume  of  timber  per  acre. 

The  FPRs  provide  that  in  preparing  a 
THP.  the  RPF  may  conduct  the 
cumulative  impacts  assessment  based 
on  information  that  is  reasonably 
available  before  submission  of  the  THP. 
The  effects  of  timber  harvest  in  a 
watershed  could  be  determined, 
cumulatively,  to  result  in  impacts  not 
assessed  on  a  site  by  site  basis.  CDF 
with  support  from  CDFG  for  fish  and 
wildlife  species,  determines  the 
sufficiency  of  the  assessment  based  on 
information  in  its  files  or  on  comments 
received  during  the  notice  and  comment 
period.  However,  less  than  25  percent  of 
THPs  are  field  checked  by  the  CDFG. 
and  most  THPs  do  not  adequately  assess 
cimdulative  impacts  (Berbach  pers. 
comm.  2002).  This  level  of  review 
accounts  for  approximately  50  to  60 
percent  of  the  acres  in  THPs  submitted, 
where  the  focus  is  often  exclusively  on 
listed  species  due  to  budget,  priorities, 
and  staffing  issues  (Garrison,  CDFG, 
pers.  comm.  2002).  In  smaller,  non- 
industrial  THPs.  a  complete  cumulative 
effects  analysis  of  past,  present,  and 
reasonably  foreseeable  actions  at  the 
watershed  scale  is  not  always  provided 


by  the  land  owner  or  the  RPF  preparing 
a  THP.  This  is  due  to  factors  such  as 
lack  of  funding  to  perform  adequate 
watershed  level  analysis,  lack  of 
information  about  other  private  parcels 
in  the  watershed,  and  sometimes  lack  of 
knowledge  of  available  resources, 
including  studies  conducted  on  larger 
public  and  private  ownerships  that 
would  provide  such  information 
(Cunningham.  CDF.  pers.  comm.  2002). 

Approximately  80  percent  of  habitat 
for  the  California  spotted  owl  on  private 
lands  is  in  the  ownership  of  SPI 
timberlands  and  accounts  for 
approximately  10-12  percent  of  the 
range  of  the  spotted  owl.  All  of  SPI 
properties  operate  under  a  State 
required  long  term  plan  for  timber 
production  and  resources  management. 
As  part  of  the  requirement  by  the  State. 
SPI's  MSP  does  provide  a  sophisticated 
projection  for  long  term  increases  in 
habitats  characterized  as  suitable  for 
nesting,  roosting,  foraging  and  dispersal 
by  spotted  owls.  These  habitats  are 
projected  to  be  well  distributed  across 
the  landscape.  SPI  has  taken  steps  to 
collect  and  analyze  information  on 
spotted  owl  nest  locations,  breeding 
success,  and  habitat  use  to  support  their 
conclusion  that  long  term  projections 
include  an  increase  in  habitat  for 
spotted  owls. 

The  timber  management  plans  in 
place  on  private  lands  are  not  developed 
or  implemented  with  the  purpose  of 
protecting  habitat  for  California  spotted 
owls.  However,  it  appears  that  the  State 
FPRs  and  the  plans  in  place  over  a 
significant  portion  of  the  range  of  the 
spotted  owl  on  private  lands  would 
result  in  some  benefits  to  spotted  owls. 
These  plans  would  benefit  from  further 
evaluation  and  peer  review  to  verify 
their  contribution  to  spotted  owl 
viability  in  the  Sierra  Nevada. 

Therefore,  we  believe  there  is  no 
substantive  information  that  indicates 
there  are  significant  or  immediate 
threats  to  California  spotted  owl 
viability  because  of  the  lack  of 
regulatory  mechanisms. 

E.  Other  Natuinl  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Climate  and  Climate  Change.  Climate 
may  influence  vital  rates  (survival, 
fecundity,  and  recruitment)  of  spotted 
owls  directly,  or  through  indirect  means 
such  as  effect  on  prey  populations 
(LaHaye  et  al.  1994.  Verner  1999, 
Franklin  et  al.  2000,  North  et  al.  2000). 
In  southern  California,  drought  was 
postulated  to  affect  spotted  owl 
population  dynamics  through  its  effects 
on  prey  (LaHaye  et  al.  1994),  and 
statistical  modeling  showed  that 
drought  is  associated  with  reduced 
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fecundity  (LaHaye  et  al.,  in  litt.  2002). 
North  et  al.  (2000)  found  synchronous 
low  reproductive  success  of  owls  in  the 
Sierra  National  Forest  and  Sequoia  and 
Kings  Canyon  National  Parks  correlated 
to  high  spring  precipitation  (as  was 
found  for  northern  spotted  owls  by 
Franklin  et  al.  (2000))  and  lower  spring 
temperatures,  presumably  due  to  effects 
of  weather  on  prey  species.  Statistical 
modeling  indicated  lower  fecimdity  in 
years  with  higher  spring  precipitation  in 
spotted  owls  in  southern  California 
(LaHaye  et  al.,  in  litt.  2002).  Results  of 
a  modeling  study  conducted  by  Franklin 
et  al.  (2000)  suggested  that  northern 
spotted  owl  populations  may  experience 
periods  of  decline  solely  due  to  climatic 
variation;  i.e.,  even  if  habitat  conditions 
remain  unchanged,  northern  spotted 
owl  populations  may  decline.  The 
synchronous  declines  in  reproduction 
observed  by  North  et  al.  (2000)  are  of 
concern  because  as  populations  decline, 
the  effects  of  catastrophes,  especially 
those  having  a  synchronous  effect  on 
populations,  will  have  an  increasing 
importance  in  determining  rates  of 
population  change  (Peery  1999. 
Franklin  et  al.  2000). 

Climate  may  have  greater  impacts  on 
spotted  owls  when  working  in  concert 
with  habitat  degradation.  Studies  by 
Franklin  et  al.  (2000)  for  northern 
spotted  owls  and  by  North  et  al.  (2000) 
for  California  spotted  owls  indicate  the 
important  role  habitat  may  play  in 
buffering  against  the  negative  effects  of 
climate.  Franklin  et  al.  (2000)  foimd  that 
the  best  model  to  predict  adult  survival 
included  interactions  between  climate 
and  habitat.  Habitat  quality,  as  defined 
by  an  optimal  mix  of  edge  and  interior 
habitat,  appeared  to  buffer  the  effects  of 
climatic  variation  on  survival, 
presimiably  because  such  habitats 
provided  sufficient  prey  resources. 
North  et  al.  (2002)  found  that  the 
characteristics  of  nest  site  structures  can 
modify  microclimate  conditions. 
Despite  synchronous  low  reproduction, 
certain  nests  consistenUy  ejdiibited 
higher  reproductive  success.  In  oak 
woodlands,  these  nests  were  on 
shrubby,  north-aspect  slopes  in  trees  or 
snags  surrounded  by  a  well-developed 
canopy  and  in  conifer  forests  they  were 
overtopped  by  a  canopy  with  a  high 
foliage  volume.  The  authors  concluded 
that  reproduction  is  influenced  by  both 
regional  weather  conditions  and  nest- 
site  canopy  structure,  which  protects 
fledglings  firom  detrimental  weather. 
Thus,  if  habitat  features  that  buffer  the 
effects  of  weather  are  removed,  climate 
may  have  greater  negative  effects  on 
spotted  owls. 

The  last  century  has  included  some  of 
the  most  variable  climate  reversals,  at 


both  the  annual  (extremes  and  high 
fi-equency  of  El  Nino  and  La  Nina 
events)  and  near  decadal  scales  (periods 
of  five  to  eight  year  drought  and  wet 
periods)  documented  (USFS  2001b). 
These  events  may  have  negative  effects 
on  California  spotted  owls.  Modeling  of 
population  response  to  climate  in 
northern  spotted  owls  by  Franklin  et  al. 
(2000),  suggests  that  cold  high 
precipitation  springs,  as  would  be 
expected  in  California  during  El  Nino 
years,  lead  to  higher  mortality. 
Alternately,  low  precipitation  (as 
expected  during  La  Niiia  years)  may 
have  negative  effects  on  prey 
populations  (Verner  et  al.  1992a). 

Changes  in  climate  that  occur  faster 
than  the  ability  of  endangered  species  to 
adapt  could  cause  local  extinctions 
(United  States  Environmental  Protection 
Agency  (USEPA)  1989).  Analysis  of  the 
Antarctic  Vostok  ice  core  has  shown 
that  over  the  past  160,000  years, 
temperatures  have  varied  with  th6 
concentrations  of  greenhouse  gasses 
such  as  carbon  dioxide  and  methane 
(Harte  1996).  Since  the  pre-industrial 
era,  atmospheric  concentrations  of 
carbon  dioxide  have  increased  nearly  30 
percent,  methane  concentrations  have 
more  than  doubled,  and  nitrous  oxide 
(another  greenhouse  gas)  levels  have 
risen  approximately  15  percent  (USEPA 
1997).  The  burning  of  fossil  fuels  is  the 
primary  source  of  these  increases 
(USEPA  1997).  Global  mean  surface 
temperatures  have  increased  0.3-0.7        * 
Celsius  (0.6-1.2  Fahrenheit)  since  the 
late  19th  century  (USEPA  1997). 

Climate  modeling  indicates  that  the 
overall  effects  of  global  warming  on 
California  will  include  higher  average 
temperatures  in  all  seasons,  higher  total 
annual  precipitation,  and  decreased 
spring  and  summer  runoff  due  to 
decreases  in  snowpacks  (USEPA  1989, 
USEPA  1997).  California  spotted  owls 
are  susceptible  to  heat  stress  (Weathers 
et  al.  2001)  and  are  therefore  likely  to 
suffer  from  increased  temperatures. 
Higher  precipitation  during  the  breeding 
season  may  increase  mortahty  of  spotted 
owls  (Fraiddin  et  al.  2000).  Decreased 
runoff  from  snowpacks  may  cause 
decreases  in  the  extent  or  quality  of 
riparian  habitats,  which  are  important 
for  California  spotted  owls,  especially  in 
southern  California  (Verner  et  al. 
1992a). 

Southern  California  forests  in  San 
Bernardino,  Riverside,  and  San  Diego 
coimties  are  experiencing  the  worst 
drought  in  more  than  450  years  (Loe  in 
litt.  2002).  Thus,  the  spotted  owl 
population  in  these  habitats  may  be  at 
significant  risk.  Conifers  stressed  by 
drought,  combined  with  overstocked 
conditions,  pollution,  mistletoe,  root 


disease,  and  insect  infestations  are 
experiencing  mortalities  of  up  to  40 
percent  in  some  areas  (Loe  in  litt.  2002-). 
As  larger  older  trees  along  with  canopy 
layers  are  lost  due  to  mortality,  the 
effects  to  spotted  owl  prey  and  nesting 
habitat  will  likely  continue  for 
significant  periods.  As  stated  above,  the 
San  Jacinto  Mountains  are  experiencing 
especially  high  mortality.  It  is 
anticipated  that  most  of  the  nesting  and 
roosting  habitat  in  the  San  Jacinto 
Mountains  will  be  lost.  This  area 
supports  about  10  pairs  of  spotted  owls, 
all  of  which  could  be  lost  (M-Gertseh^ 
USFS.  pers.  comm.  2002).  Response       ~" 
plans  by  the  Forest  Service  and  CDF 
include  removal  of  dead  and  infected 
trees  to  reduce  spread  of  disease, 
harmful  insects,  and  fire;  however,  these 
agencies  indicated  the  extent  of  the 
impacts  far  exceed  their  capacity  to 
respond  in  the  short  term  (Loe  in  litt. 
2002).  Planning  efforts  to  address  the 
drought  mortality  by  the  agencies  are 
underway.  As  previously  stated  the 
population  of  spotted  owls  in  southern 
California  are  geographically  isolated 
from  spotted  owls  in  the  north  (Sierra 
Nevada  range)  and  may  warrant  special 
management  consideration. 

Air  Pollution.  Nitrogen  oxides  and 
volatile  organic  compounds  are  emitted 
from  industrial  and  automotive  sources 
and  transported  by  wind  to  California 
spotted  owl  habitat  (USFS  2001a).  These 
compounds  react  under  sunlight  to 
release  ozone.  Snow  core  samples  from 
the  Sierra  Nevada  contain  a  variety  of 
other  contaminants  from  industrial  and 
automotive  sources  including;  hydrogen 
ions  (indicative  of  acidic  precipitation), 
nitrogen  and  sulfur  compounds  (NH4. 
8O2,  and  SO4),  and  heavv  metals  (Pb. 
Fe.  Mn.  Cu,  and  Cd)  (Laird  et  al.  1986). 
These  pollutants  may  directly  harm 
California  spotted  owls.  In  addition  to 
likely  direct  effects,  pollutants  can 
negatively  affect  California  spotted  owl 
habitat.  Air  pollution  causes  damage  to 
tree^,  which  may  cause  abnormalities 
and  retard  growth  (USFS  2001a).  Air 
pollution  also  contributes  to  tree  deaths, 
especially  by  making  them  vulnerable  to 
attack  by  insects  (USFS  2001a).  Damage 
and  death  of  trees  may  reduce  forest 
characteristics  selected  by  California 
spotted  owls,  such  as  canopy  cover, 
basal  area,  nimiber  of  large  trees,  etc. 
Tree  death  also  contributes  to  heavy  fuel 
loading  and  the  risk  of  severe  fires 
(University  of  California  1996). 

Human  Induced  Stress  and  Mortality. 
Spotted  owls  have  died  in  collisions 
with  vehicles  (Verner  et  al.  1992b). 
They  may  also  suffer  from  stress  caused 
by  human  activities  and  habitat 
alteration.  Wasser  et  al.  (1997)  measured 
levels  of  stress  induced  glucocorticoid 
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hormones  in  field  collected  northern 
spotted  owl  feces,  and  found  those 
levels  to  be  significantly  higher  in  males 
having  territories  centered  within  0.41 
km  (0.25  mi)  of  roads  or  areas  of  recent 
timber  harvest.  Gutierrez  and  Tempel 
(in  litt.  2002)  collected  similar  data  on 
California  spotted  owls.  They  found 
significant  variation  between  samples, 
but  that  variation  was  not  significantly 
correlated  with  habitat  condition,  road 
proximity,  or  exposure  to  noise  from 
chainsaws. 

Barred  Owl  Invasion.  Historically,  the 
barred  owl  was  native  to  eastern  north 
America  and  absent  from  the  range  of 
the  California  spotted  owl.  Barred  owls 
have  expanded  their  range  into  western 
North  America,  moving  into  the  range  of 
the  California  spotted  owl  from  the 
north.  Barred  owl  populations  in 
California  are  increasing,  especially  in 
northwestern  California,  and  the  species 
has  now  been  detected  as  far  south  as 
Nevada  County.  California,  in  the  Sierra 
Nevada  (Dark  et  ai  1998). 

Barred  owls  have  been  documented  to 
displace  spotted  owls  from  their 
territories  and  to  hybridize  with  spotted 
owls  (Dark  et  al.  1998).  There  is  also 
circumstantial  evidence  that  barred 
owls  will  prey  on  spotted  owls  (Leskiw 
and  Gutierrez  1998). 

The  barred  owl  invasion  of  western 
North  America  has  probably  been 
facilitated  by  alteration  of  habitats  by 
humans.  The  barred  owl  is  a  forest 
species,  but  does  not  rely  on  late 
successional  forests  as  spotted  owls  do. 
The  establishment  of  riparian  forests 
and  the  planting  of  trees  that  occurred 
simultaneously  with  human  settlement 
of  the  northern  great  plains  may  have 
created  habitat  used  by  dispersing 
barred  owls  as  they  moved  west  across 
the  midwestem  United  States  and 
southern  Canada.  Barred  owls  readily 
use  disturbed  habitats,  and  logging  in 
the  Rocky  Mountains,  Cascades,  and 
Sierra  Nevada  has  probably  facilitated 
their  colonization  of  forests  there. 

In  2002,  researchers  on  the  Lassen 
Study  Area  found  three  pairs  with 
combinations  of  spotted  owls  and 
,  "sparred  owls"  (spotted  owl/barred  owl 
hybrids),  and  one  pair  of  barred  owls. 
None  of  these  birds  reproduced.  No 
other  barred  owls  or  sparred  owl 
combinations  were  reported  from  the 
Sierra  Study  Area  or  the  Sequoia  Study 
Area.  Other  reports  had  not  yet  been 
received  as  of  late  October  2002  (Stine 
2002). 

The  existing  population  of  barred 
owls  in  the  Sierra  Nevada  remains  at  a 
level  below  one  percent  that  of  spotted 
owls.  Although  barred  owls  may  pose  a 
substantial  tlueat  to  California  spotted 
owls  at  some  point  in  the  future,  by 


themselves,  or  in  combination  with 
other  factors,  they  do  not  nor  do  other 
factors  seem  to  pose  now  or  in  the 
foreseeable  future  a  significant  threat  to 
the  continued  existence  of  the  California 
spotted  owl  such  that  it  warrants  listing. 

Finding 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species. 
We  reviewed  the  petition,  information 
available  in  our  files,  other  published 
and  unpublished  information  submitted 
to  us  during  the  public  comment  period 
following  our  90-day  petition  finding, 
and  consulted  with  recognized 
California  spotted  owl  experts  and  other 
Federal  and  State  resource  agencies.  On 
the  basis  of  the  best  scientific  and 
commercial  information  available,  we 
find  that  listing  the  California  spotted 
owl  is  not  warranted  at  this  time. 

In  making  this  finding,  we  recognize 
that  there  are  indications  that  the 
California  spotted  owl  may  be 
experiencing  an  uncertain  levels  of 
decline  in  parts  of  its  range  based  on 
demographic  studies,  and  that  the 
species  may  face  threats  from 
catastrophic  fire  and  habitat 
modification  related  to  reduction  of  the 
risk  of  catastrophic  fire.  We  r^ognize 
the  difficult  trade-offs  involving  short- 
term  risk  of  fuel  treatments  versus  long 
term  benefits  of  those  treatments  in 
reducing  risks  and  improving  habitat. 
We  recognize  other  current  threats  to 
the  species,  its  habitat,  and  its  prey, 
including  effects  of  drought  and  climate 
change  on  habitat;  the  potential  spread 
of  a  new  competitor/predator  (the 
barred  owl);  and  possible  threats  of 
disease. 

We  conclude  that  the  overall 
magnitude  of  threats  to  the  CaUfomia 
spotted  owl  does  not  rise  to  the  level 
that  requires  the  protections  of  the  Act. 
We  will  continue  to  monitor  the  status 
and  management  of  the  species.  We  will 
continue  to  accept  additional 
information  and  comments  from  all 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
finding. 

References  Cited 

A  complete  list  of  all  references  cited 
is  available  on  request  from  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  above). 
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The  primary  authors  of  this  document 
are  Phil  Detrich  of  the  Yreka  Fish 
Wildlife  Office,  Kenneth  Sanchez  of  the 
Sacramento  Fish  and  Wildlife  Office, 


and  Darrin  Thome  of  the  Ventura  Fish 
and  Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  {16U.S.C.  1531  et  seq.). 

Dated:  February  7,  2003. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-3519  Filed  2-13-03;  8:45  am) 

nUJNO  CODE  4310-56-l> 

DEPARTMEHT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasic  Force 
Gulf  of  Mexico  Regional  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Gulf  of 
Mexico  Regional  Panel.  The  meeting 
topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION:. 
DATES:  The  Gulf  of  Mexico  Regional 
Panel  will  meet  from  9  a.m.  to  5  p.m. 
on  Wednesday.  February  26.  2003.  and 
8:30  a.m.  to  noon,  on  Thursday. 
February  27.  2003. 
ADDRESSES:  The  Gulf  of  Mexico 
Regional  Panel  meeting  will  be  held  at 
the  Springhill  Suites.  24  Via  De  Luna, 
Pensacola  Beach.  Florida  32561.  Phone 
850-932-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Lukens,  Assistant  Director.  Gulf  States 
Marine  Fisheries  Commission  at  228- 
875-5912  or  Sharon  Gross,  Executive 
Secretary,  Aquatic  Nuisance  Species 
Task  Force  at  703-358-2308. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Gulf  of  Mexico  Regional  Panel.  The 
Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 
The  Gulf  of  Mexico  Regional  Panel 
was  established  under  the  auspices  of 
the  ANS  Task  Force  in  2000  with 
administration  and  coordination 
provided  by  the  Gulf  States  Marine 
Fisheries  Commission.  The  purpose  of 
the  Panel  is  to  advise  and  make 
recommendations  to  the  Aquatic 
Nuisance  Species  Task  Force  on  issues 
relating  to  the  Gulf  of  Mexico  region  of 
the  Untied  States  that  includes  five  Gulf 
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States:  Alabama,  Florida,  Louisiana. 
Mississippi,  and  Texas.  The  Gulf  of 
Mexico  Regional  Panel  will  discuss 
several  topics  at  this  meeting  including: 
status  of  coordination  of  aquatic 
invasive  species  prevention,  control, 
research,  and  outreach  efforts;  an  update 
from  Panel  working  groups;  status  and 
discussion  of  national  legislation 
regarding  aquatic  invasive  species; 
updates  on  the  development  of  State 
ANS  Plans;  and  a  discussion  of  the  2002 
Annual  Report. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary. 
Aquatic  Nuisance  Species  Task  Force. 
Suite  810.  4401  North  Fairfax  Drive. 
Arlington*  Virginia  22203-1622.  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  January  30,  2003. 
Cathleen  I.  Short, 

Co-Chair.  Aquatic  Nuisance  Species  Task 
Force.  Assistant  Director — Fisheries  and    ' 
Habita  t  Conserva  tion . 
(FR  Doc.  03-3744  Filed  2-13-03:  8:45  am] 

BHllNC  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-160-1220-PG] 

Notice  Of  Public  Meeting,  Carrizo  Plain 
National  Monument  Advisory 
Committee 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Carrizo  Plain 
National  Monument  Advisory 
Committee  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
Saturday.  March  8.  2003.  at  the  Carrisa 
Plains  School  located  approximately 
two  miles  west  of  the  intersection  of 
Soda  Lake  Road  and  Highway  58.  The 
meeting  will  begin  at  10  a.m.  The 
agenda  calls  for  a  discussion  of  the 
Charter  which  authorizes  the  committee 
to  advise  BLM  on  the  management  of 
the  Carrizo  Plain  National  Monument, 
and  a  general  discussion  of  the 
committee's  duties  and  function.  The 
committee  will  be  briefed  on  the  status 
of  the  planning  process  to  update  the 
existing  Carrizo  Management  Plan. 


FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive.  Bakersfield.  CA  93308. 
telephone  661-391-6010. 
SUPPLEMENTARY  INFORMATION:  The  9 
member  Carrizo  Plain  Advisory 
Committee  advises  the  Bureau  of  Land 
Management,  through  the  Designated 
Federal  Officer  (Ron  Fellows,  BLM- 
Bakersfield  Field  Manager)  on  planning 
and  management  issues  for  the  Carrizo 
Plain  National  Monument.  At  this 
meeting,  topics  to  be  discussed  and 
business  to  be  conducted  include: 
Orientation  and  future  planning  for 

Committee  members. 
Election  of  officers. 
Briefing  on  BLM  structure  and  issues. 
Update  on  the  planning  process  to  date 

regarding  the  Carrizo  Plain  National 

Monument  Resource  Management 

Plan. 
Discussion  of  Committee  input  on  the 

planning  process. 
All  meetings  of  the  Committee  are  open 
to  the  public,  and  the  public  is  invited 
to  attend  and  participate.  A  time  will  be 
allocated  for  hearing  public  comments, 
and  written  comments  may  be 
submitted  either  at  the  meeting  or  to  the 
address  above.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  the  time  available,  the  time  for 
individual  oral  comments  may  be 
limited. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  the  BLM  as  indicated  above. 

Dated:  February  4.  2003. 
Ron  Fellows,  , 

Field  Manager. 

(FR  Doc.  03-3640  Filed  2-13-03;  8:45  am) 
BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service   • 

Outer  Continental  Shelf  (OCS),  Central 
Gulf  of  Mexico  (GOM).  Oil  and  Gas 
Lease  Sale  185 

AGENCY:  Minerals  Management  Service. 

Interior. 

action:  Final  notice  of  sale  185. 

SUMMARY:  On  March  19,  2003,  MMS  will 
open  and  publicly  announce  bids 
received  for  blocks  offered  in  Central 
GOM  Oil  and  Gas  Lease  Sale  185. 
pursuant  to  the  OCS  Lands  Act  (43 
U.S.C.  1331-1356.  as  amended)  and  the 
regulations  issued  thereunder  (30  CFR 
Part  256). 


The  Final  Notice  of  Sale  185  Package 
(FNOS  185)  contains  information 
essential  to  bidders,  and  bidders  are 
charged  with  the  knowledge  of  the 
docimients  contained  in  the  Package. 

DATES:  Public  bid  reading  will  begin  at 

9  a.m.,  Wednesday,  March  19,  2003.  in  - 
the  Hyatt  Regency  Conference  Center 
(Cabildo  Rooms),  500  Poydras  Plaza, 
New  Orleans,  Louisiana.  All  times 
referred  to  in  this  document  are  local 
New  Orleans  times,  imless  otherwise 
specified. 

ADDRESSES:  Bidders  can  obtain  an  FNOS 
185  containing  this  Notice  of  Sale  and 
several  supporting  and  essential 
documents  referenced  herein  from  the 
MMS  Gulf  of  Mexico  Region  Public 
Information  Unit,  1201  Elmwood  Park 
Boulevard.  New  Orleans.  Louisiana 
70123-2394.  (504)  736-2519  or  (800) 
200-GULF.  or  via  the  MMS  Gulf  of 
Mexico  Region  Internet  site  at  http:// 
■  MTVw.gomr.miTJS.gov. 

Filing  of  Bids:  Bidders  must  submit 
sealed  bids  to  the  Regional  Director 
(RD).  MMS  Gulf  of  Mexico  Region.  1201 
Elmwood  Park  Boulevard,  New  Orleans. 
Louisiana  70123-2394,  between  8  a.m. 
and  4  p.m.  on  normal  working  days, 
prior  to  the  Bid  Submission  Deadline  of 

10  a.m..  Tuesday.  March  18,  2003.  If 
bids  are  mailed,  the  envelope  containing 
all  of  the  sealed  bids  must  be  marked  as 
follows: 

Attention:  Mr.  John  L.  Rodi 
Contains  Sealed  Bids  for  Sale  185 

If  the  RD  receives  bids  later  than  the 
time  and  date  specified  above,  he  will 
return  those  bids  unopened  to  bidders. 
Bidders  may  not  modify  or  withdraw 
their  bids  unless  the  RD  receives  a 
written  modification  or  written 
withdrawal  request  prior  to  10  a.m., 
Tuesday,  March  18,  2003.  Should  an 
unexpected  event  such  as  flooding  or 
travel  restrictions  be  significantly 
disruptive  to  bid  submission,  the  MMS 
Gulf  of  Mexico  Region  may  extend  the 
Bid  Submission  Deadline.  Bidders  may 
call  (504)  736-0557  for  information 
about  the  possible  extension  of  the  Bid 
Submission  Deadline  due  to  such  an 
event. 

Areas  Offered  for' Leasing:  The  MMS 
is  offering  for  leasing  all  blocksTand 
partial  blocks  listed  in  the  document 
"Blocks  Available  for  Leasing  in  Central 
Gulf  of  Mexico  OCS  Oil  and  Gas  Lease 
Sale  185"  included  in  the  FNOS  185. 
All  of  these  blocks  are  shown  on  the 
following  Leasing  Maps  and  Official 
Protraction  Diagrams  (which  may  be 
purchased  from  the  MMS  Gulf  of 
Mexico  Region  Public  Information 
Unit): 
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Outer  Continental  Shelf  Leasing  Maps — 
Louisiana  Map  Numbers  1  Through  12 

(These  30  maps  sell  for  $2.00  each.) 
LAI     West  Cameron  Area  (Revised 

November  1.  2000) 
LAIA     West  Cameron  Area.  West  Addition 

(Revised  November  1.  2000) 
LAlB     West  Cameron  Area,  South  Addition 

(Revised  November  1.  2000) 
LA2     East  Cameron  Area  (Revised  November 

1 ,  2000) 
LA2A     East  Cameron  Area,  South  Addition 

(Revised  November  1.  2000) 
LA.T     Vermilion  Area  (Revised  November  1, 

2000) 
LA3A    South  Marsh  Island  Area  (Revised 

Novemljer  1,  2000) 
LA3B     Vermilion  Area,  South  Addition 

(Revised  November  1.  2000) 
LA3C    South  Marsh  Island  Area,  South 

Addition  (Revised  November  1.  2000) 
LA3D    South  Marsh  Island  Area,  North 

Addition  (Revi.sed  November  1,  2000) 
LA4     Eugene  Island  Area  (Revised 

November  1.  2000) 
LA4A     Eugene  Island  Area.  South  Addition 

(Revised  November  1.  2000) 
LAS     Ship  Shoal  Area  (Revised  November  1. 

2000) 
LA5A     Ship  Shoal  Area.  South  Addition 

(Revised  November  1.  2000) 
LA6    South  Timbalier  Area  (Revised 

November  1 .  2000) 
LA6A     South  Timbalier  Area.  South 

Addition  (Revised  November  1,  2000) 
LA6B     South  Pelto  Area  (Revised  November 

1 .  2000) 
LA6C     Bay  Marchand  Area  (Revised 

November  1.  2000) 
LA7    Grand  Isle  Area  (Revised  November  1, 

2000) 
LA7A    Grand  Isle  Area.  South  Addition 

(Revised  November  1.  2000) 
LAB    West  Delta  Area  (Revised  November  1, 

2000) 
LA8A     West  Delta  Area.  South  Addition 

(Revised  November  1,  2000) 
LA9    South  Pass  Area  (Revised  November  1. 

2000) 
LA<)A    South  Pass  Area.  South  and  East 

Addition  (Revised  November  1,  2000) 
LA  10     Main  Pass  Area  (Revised  November  1, 

2000) 
LAIOA     Main  Pass  Area,  South  and  East 

Addition  (Revised  November  1,  2000) 
LAI  OB     Breton  Sound  Area  (Revised 

November  1.  2000) 
LAI  1     Chandeleur  Area  (Revised  November 

1,2000) 
LAI^A    Chandeleur  Area,  East  Addition 

(Revised  November  1,  2000) 
LA  12     Sabine  Pass  Area  (Revised  November 

1,2000) 

Outer  Continental  Shelf  Official  Protraction 
Diagrams 

(These  10  diagrams  sell  for  $2.00  each.) 

NG 15-03    Green  Canyon  (Revised  November 

1,2000) 
NG15-06    Walker  Ridge  (Revised  November 

1,2000) 
NG15-09    Amery  Terrace  (Revised  October 

25,  2000) 
NG16-01     Atwater  Valley  (Revised 

November  1 .  2000) 
NG16-04     Lund  (Revised  November  1,  2000) 


NG16-07     Lund  South  (Revised  November 

1,2000) 
NH15-12     Ewing  Bank  (Revised  November 

1 .  2000) 
NHU>-04     Mobile  (Revised  November  1, 

2000) 
NHH>-07     Viosc:a  Knoll  (Revised  November 

1 .  2000) 
NH1&-10     Mississippi  Canyon  (Revised 

November  1 ,  2000) 

Please  Note:  A  CD-ROM  (in  ARC/INFO 
and  Acrobat  (.pdO  format)  containing  all  of 
the  GOM  Leasing  Maps  and  Official 
Protraction  Diagrams,  except  for  those  not  yet 
revised  to  digital  format,  is  available  from  the 
MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  for  a  price  of  $15.00.  The 
Leasing  Maps  and  Official  Protraction 
Diagrams  are  also  available  via  the  Internet'. 
For  the  current  status  of  all  Central  GOM 
Leasing  Maps  and  Official  Protraction 
Diagrams,  please  refer  to  66  FR  28002, 
published  May  21.  2001.  In  addition. 
Supplemental  Official  OCS  Block  Diagrams 
(SOBDs)  for  these  blocks  are  available  for 
blocks  which  contain  the  'U.S.  200  Nautical 
Mile  Limit"  line  and  the  "U.S.-Mexico 
Maritime  Boundary"  line.  These  SOBDs  are 
also  available  from  the  MMS  Gulf  of  Mexico 
Region  Public  Information  Unit  and  via  the 
Internet.  For  additional  information,  please 
call  Mr.  Charles  Hill  (504)  736-2795. 

All  blocks  are  shown  on  these  Leasing 
Maps  and  OfHcial  Protraction  Diagrams. 
The  available  Federal  acreage  of  all 
whole  and  partial  blocks  in  this  sale  is 
shown  in  the  document  "List  of  Blocks 
Available  for  Leasing  in  Sale  185" 
included  in  the  FNOS  185.  Some  of 
these  blocks  may  be  partially  leased  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Also,  information  on  the  unleased 
portions  of  such  blocks  is  found  in  the 
document  "Central  Gulf  of  Mexico 
Lease  Sale  185 — Unleased  Split  Blocks 
and  Available  Unleased  Acreage  of 
Blocks  with  Aliquots  and  Irregular 
Portions  Under  Lease  or  Deferred" 
included  in  the  FNOS  185. 

Areas  Not  Available  for  Leasing:  The 
following  whole  and  partial  blocks  are 
not  offered  for  lease  in  this  sale: 

•  Viosca  Knoll  Block.  69  (lease 
termination  currently  under  appeal); 

•  Blocks  which  are  beyond  tne 
United  States  Exclusive  Economic  Zone 
in  the  area  known  as  the  Northern 
Portion  of  the  Eastern  Gap: 

Lund  South  (Area  NG16-07) 

Blocks 
172  and  173 
213  through  217 
252  through  261 
296  through  305 
349 

•  Whole  and  partial  blocks  which  lie 
within  the  1.4  nautical  mile  buffer  zone 
north  of  the  continental  shelf  boundary 
between  the  United  States  and  Mexico: 


Amery  Terrace  (Area  NG15-09) 

Partial  Blocks: 

235  through  238  ' 

273  through  279 

309  through  317 

Whole  Blocks: 

280  and  281 

318  through  320 

355  through  359 

Lease  Terms  and  Conditions:  Initial 
period,  extensions  of  initial  period, 
minimum  bonus  bid  amount,  rental 
rates,  royalty  rates,  minimum  royalty, 
and  royalty  suspension  areas  are  shown 
on  the  map  "Lease  Terms  and  Economic 
Conditions,  Sale  185,  Final"  for  leases 
resulting  from  this  sale: 

Initial  Period:  5  years  for  blocks  in 
water  depths  of  less  than  400  meters;  8 
years  for  blocks  in  water  depths  of  400 
to  799  meters;  and  10  years  for  blocks 
in  water  depths  of  800  meters  or  deeper; 

Extensions  of  Initial  Period: 
Extensions  may  be  granted  for  eligible 
leases  on  blocks  in  water  depths  less 
than  400  meters  as  specified  in  Notice 
To  Lessees  and  Operators  2000-G22. 
effective  December  22,  2000; 

Minimum  Bonus  Bid  Amount:  A 
bonus  bid  amount  of  $25  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  less  than  800  meters  and  a 
bonus  bid  amount  of  $37.50  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  800  meters  or  deeper; 

Rentgl  Rates:  $5  per  acre  or  fraction 
thereof  for  blocks  in  water  depths  of  less 
than  200  meters  and  $7.50  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  200  meters  or  deeper,  to  be 
paid  on  or  before  the  first  day  of  each 
lease  year  until  a  discovery  in  paying 
quantities  of  oil  or  gas,  then  at  the 
expiration  of  each  lease  year  until  the 
start  of  royalty-bearing  production; 

Royalty  Rates:  16%  percent  royalty 
rate  for  blocks  in  water  depths  of  less 
than  400  meters  and  a  12V2  percent 
royalty  rate  for  blocks  in  water  depths 
of  400  meters  or  deeper,  except  during 
periods  of  royalty  suspension,  to  be  paid 
monthly  on  the  last  day  of  the  month 
next  following  the  month  during  which 
the  production  is  obtained; 

Minimum  Royalty:  After  the  start  of 
royalty-bearing  production:  $5  per  acre 
or  fraction  thereof  per  year  for  blocks  in 
water  depths  of  less  than  200  meters 
and  $7.50  per  acre  or  fraction  thereof 
per  year  for  blocks  in  water  depths  of 
200  meters  or  deeper,  to  be  paid  at  the 
expiration  of  each  lease  year  with  credit 
applied  for  actual  royalty  paid  during 
the  lease  year.  If  actual  royalty  paid 
exceeds  th9  minimiun  royalty 
requirement,  then  no  minimum  royalty 
payment  is  due; 

Royalty  Suspension  Areas:  Royalty 
suspension,  subject  to  gas  price 
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thresholds,  will  apply  to  blocks  in  water 
depths  less  than  200  meters  where  new 
deep  gas  (15.000  feet  or  greater  subsea) 
is  drilled  and  commences  production 
within  5  years  from  lease  issuance,  and. 
subject  to  both  oil  and  gas  price 
thresholds,  will  apply  in  water  depths 
of  400  meters  or  deeper;  see  the  map 
"Lease  Terms  and  Economic 
Conditions.  Sale  185.  Final"  for  specific 
areas  and  the  "Royalty  Suspension 
Provisions.  Sale  185.  Final"  document 
contained  in  the  FNOS  185  for  specific 
details  regarding  royalty  suspension 
eligibility,  applicable  price  thresholds 
and  implementation. 

Stipulations:  The  map  "Stipulations 
and  Deferred  Blocks,  Sale  185,  Final" 
depicts  the  blocks  where  seven  lease 
stipulations  apply:  (1)  Topographic 
Features;  (2)  Live  Bottoms;  (3)  Military 
Areas;  (4)  Blocks  South  of  Baldwin 
County.  Alabama;  (5)  Law  of  the  Sea 
Convention  Royalty  Payment;  (6) 
Protected  Species;  and  (7)  Below  Seabed 
Operations  on  Mississippi  Canyon 
Block  474.  The  texts  of  the  stipulations 
are  contained  in  the  document  "Lease 
Stipulations  for  Oil  and  Gas  Lease  Sale 
185.  Final"  included  in  the  FNOS  185. 
This  map  also  depicts  the  deferred 
blocks  noted  above. 

Rounding:  The  following  procedure 
must  be  used  to  calculate  the  minimum 
bonus  bid,  annusd  rental,  and  minimum 
royalty  on  blocks  with  fractional 
acreage:  Round  up  to  the  next  whole 
acre  and  multiply  by  the  applicable 
dollar  amount  per  acre  to  determine  the 
correct  minimum  bonus  bid.  annual 
rental,  or  minimum  royalty. 

Please  Note:  For  the  minimum  bonus  bid 
only,  if  the  calculation  results  in  a  decimal 
figure,  round  up  to  the  next  whole  dollar 
amount  (see  next  paragraph).  The  minimum 
bonus  bid  calculation,  including  all 
rounding,  is  shown  in  the  document  "List  of 
Blocks  Available  for  Leasing  in  Sale  185" 
included  in  the  FNOS  185. 

Method  of  Bidding:  For  each  block  bid 
upon,  a  bidder  must  submit  a  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Oil  and  Gas  Lease  Sale 
185.  not  to  be  opened  until  9  a.m., 
Wednesday,  March  19.  2003."  The  total 
amount  bid  must  be  in  a  whole  dollar 
amount;  any  cent  amount  above  the 
whole  dollar  will  be  ignored  by  the 
MMS.  Details  of  the  information 
required  on  the  bid(s)  and  the  bid 
envelope(s)  are  specified  in  the 
document  "Bid  Form  and  Envelope" 
contained  in  the  FNOS  185. 

The  MMS  published  a  list  of 
restricted  joint  bidders,  which  applies  to 
this  sale,  in  the  Federal  Register  at  67 
FR  66416  on  October  31,  2002.  Bidders 
must  execute  all  documents  in 
conformance  with  signatory 


authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Region  Adjudication  Unit. 
Partnerships  also  must  submit^  or  have 
on  file  a  list  of  signatories  authorized  to 
bind  the  partnership.  Bidders 
submitting  joint  bids  must  state  on  the 
bid  form  the  proportionate  interest  of 
each  participating  bidder,  in  percent  to 
a  maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  The  MMS  may 
require  bidders  to  submit  other 
docimients  in  accordance  writh  30  CFR 
256.46.  The  MMS  warns  bidders  against 
violation  of  18  U.S.C.  1860  prohibiting 
-unlawful  combination  or  intimidation  of 
bidders.  Bidders  are  advised  that  the. 
MMS  considers  the  signed  bid  to  be  a 
legally  binding  obligation  on  the  part  of 
the  bidder{s)  to  comply  with  all 
applicable  regulations,  including  paying 
the  one-fifth  bonus  bid  amount  on  all 
high  bids.  A  statement  to  this  effect 
must  be  included  on  each  bid  (see  the 
document  "Bid  Form  and  Envelope" 
contained  in  the  FNOS  185. 

Bonus  Bid  Deposit:  Each  bidder 
submitting  an  apparent  high  bid  must 
submit  a  bonus  bid  deposit  to  the  MMS 
equal  to  one-fifth  of  the  bonus  bid 
amount  for  each  such  bid.  Under  the 
authority  granted  by  30  CFR  256.46(b), 
the  MMS  requires  bidders  to  use 
electronic  funds  transfer  procedures  for 
payment  of  one-fifth  bonus  bid  deposits 
for  Sale  185,  following  the  detailed 
instructions  contained  in  the  document 
"Instructions  for  Making  EFT  Bonus 
Payments"  included  in  the  FNOS  185. 
All  pajrments  must  be  electronically 
deposited  into  an  interest-bearing 
account  in  the  U.S.  Treasury  (account 
specified  in  the  EFT  instructions)  by  1 
p.m.  Eastern  Time  the  day  following  bid 
reading.  Such  a  deposit  does  not 
constitute  and  shall  not  be  construed  as 
acceptance  of  any  bid  on  behalf  of  the 
United  States.  If  a  lease  is  awarded, 
however,  MMS  requests  that  only  one 
transaction  be  used  for  payment  of  the 
four-fifths  bonus  bid  amount  and  the 
first  year's  rental. 

Please  Note:  Certain  bid  submitters  (i.e.. 
those  that  do  NOT  currently  own  or  operate 
an  OCS  mineral  lease  OR  those  that  have  ever 
defaulted  on  a  one-fifth  bonus  bid  payment 
(EFT  or  otherwise))  are  required  to  guarantee 
(secure)  their  one-fifth  bonus  bid  payment 
prior  to  the  submission  of  bids.  For  those 
who  must  secure  the  EFT  one-fifth  bonus  bid 
payment,  one  of  the  following  options  may 
be  used:  (1)  Provide  a  third-party  guarantee 
(2)  Amend  Development  Bond  Coverage;  (3^^ 
Provide  a  Letter  of  Credit;  or  (4)  Provide  a 
lump  sum  payment  in  advance  via  EFT.  The 
EFT  instructions  specify  the  requirements  for 
each  option. 

Withdrawal  of  Blocks:  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 


issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

Acceptance,  Rejection,  or  Return  of 
Bids:  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  luiless  the  bidder  has 
complied  with  all  requirements  of  this 
Notice,  including  the  documents 
contained  in  the  associated  FNOS  185 
and  applicable  regulations;  the  bid  is 
the  highest  valid  bid;  and  the  amount  of 
the  bid  has  been  determined  to  be 
adequate  by  the  authorized  officer.  The 
Attorney  General  may  also  review  the 
results  of  the  lease  ssde  prior  to  the 
acceptance  of  bids  and  issuance  of 
leases.  Any  bid  submitted  which  does 
not  conform  to  the  requirements  of  this 
Notice,  the  OCS  Lands  Act,  as  amended, 
and  other  applicable  regulations  may  be 
returned  to  the  person  submitting  that 
bid  by  the  RD  and  not  considered  for 
acceptance.  To  ensure  that  the 
Government  receives  a  fair  return  for  the 
conveyance  of  lease  rights  for  this  sale, 
high  bids  will  be  evaluated  in 
accordance  with  MMS  bid  adequacy 
procedures.  A  copy  of  the  current 
procedures,  "Modifications  to  the  Bid 
Adequacy  Procedures"  (64  FR  37560  of 
July  12. 1999).  can  be  obtained  from  the 
MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  via  the  Internet. 

Successful  Bidders:  As  required  by 
MMS,  each  company  that  has  been 
awarded  a  lease  must  execute  all  copies 
of  the  lease  (Form  MMS-2005  (March 
1986)  as  amended),  pay  by  EFT  the 
balance  of  the  bonus  bid  amount  and 
the  first  year's  pntal  for  each  lease 
issued  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256.  Subpart  I,  as  amended.  Each 
bidder  in  a  successful  high  bid  must 
have  on  file  in  the  MMS  Gulf  of  Mexico 
Region  Adjudication  Unit  a  currently 
valid  certification  (Debarment 
Certification  Form)  certifying  that  the 
bidder  is  not  excluded  from 
participation  in  primary  covered 
transactions  under  Federal 
nonprocurement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  until  new  or  revised  information 
applicable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
applicable  information,  the  MMS  will 
require  a  subsequent  certification  before 
lease  issuance  can  occur.  Persons 
submitting  such  certifications  should 
review  the  requirements  of  43  CFR,  part 
12,  subpart  D.  A  copy  of  the  Debarment 
Certification  Form  is  contained  in  the 
FNOS  185. 
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Affirmative  Action:  The  MMS 
requests  that,  prior  to  bidding.  Equal 
Opportunity  Affirmative  Action 
Representation  Form  MMS  2032  (June 
1985)  and  Equal  Opportunity 
Compliance  Report  Certification  Form 
MMS  2033  (June  1985)  be  on  file  in  the 
Gulf  of  Mexico  Region  Adjudication 
Unit.  This  certification  is  required  by  41 
CFR  60  and  Executive  Order  No.  11246 
of  September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13.  1967.  In  any  event,  prior  to  the 
execution  of  any  lease  contract,  both 
forms  are  required  to  be  on  file  in  the 
MMS  Gulf  of  Mexico  Region 
Adjudication  Unit. 

Geophysical  Data  and  Information 
Statement:  Pursuant  to  30  CFR  251.12, 
the  MMS  has  a  right  to  access 
geophysical  data  and  information 
collected  under  a  permit  in  the  OCS. 

Each  bidder  submitting  a  bid  on  a 
block  in  Sale  185.  or  participating  as  a 
joint  bidder  in  such  a  bid,  must  submit 
a  Geophysical  Data  and  Information 
Statement  identifying  any  processed  or 
reprocessed  pre-  and  post-stack  depth 
migrated  geophysical  data  and 
information  in  its  possession  or  control 
and  used  in  the  evaluation  of  that  block. 
The  existence,  extent  (i.e.,  number  of 
line  miles  for  2D  or  number  of  blocks  for 
3D)  and  type  of  such  data  and 
information  must  be  clearly  identified. 
The  statement  must  include  the  name 
and  phone  number  of  a  contact  person, 
and  an  alternate,  knowledgeable  about 
the  depth  data  sets  (that  were  processed 
or  reprocessed  to  correct  for  depth)  used 
in  evaluating  the  block.  In  the  event 
such  data  and  information  includes  data 
sets  from  different  timeframes,  you 
should  identify  only  the  most  recent 
data  set  used  for  block  evaluations.  The 
statement  must  also  identify  each  block 
upon  which  a  bidder  participated  in  a 
bid  but  for  which  it  does  not  possess  or 
control  such  depth  data  and 
information. 

Each  bidder  must  submit  a  separate 
Geophysical  Data  and  Information 
Statement  in  a  sealed  envelope.  The 
envelope  should  be  labeled 
"Geophysical  Data  and  Information 
Statement  for  Oil  and  Gas  Lease  Sale 
185"  and  the  bidder's  name  and 
qualification  number  must  be  clearly 
identified  on  the  outside  of  the 
envelope.  This  statement  must  be 
submitted  to  the  MMS  at  the  Gulf  of 
Mexico  Regional  Office.  Attention: 
Resource  Evaluation  (1201  Elmwood 
Park  Boulevard.  New  Orleans,  Louisiana 
70123-2394)  by  10  a.m.  on  Tuesday, 
March  18,  2003.  The  statement  may  be 
submitted  in  conjunction  with  the  bids 
or  separately.  Do  not  include  this 
statement  in  the  same  envelope 
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containing  a  bid.  These  statements  will 
not  be  opened  until  after  the  public  bid 
reading  at  Lease  Sale  185  and  will  be 
kept  confidential.  An  Example  of 
Preferred  Format  for  the  Geophysical 
Data  and  Information  Statement  is 
included  in  FNOS  185. 

The  MMS  will  issue  a  Notice  to 
Lessees  (NTL)  to  provide  more  detail 
concerning  submission  of  the 
Geophysical  Data  and  Information 
Statement,  making  the  data  available  to 
the  MMS  following  the  lease  sale, 
preferred  format,  reimbursement  for 
costs,  and  confidentiality. 

Information  to  Lessees:  The  FNOS  185 
contains  an  "Information  To  Lessees" 
document  which  provides  information 
on  various  matters  of  interest  to 
potential,  bidders. 

Dated:  February  4.  2003. 
R.M.  Burton, 

Dirvctor.  Minerals  Management  Service. 
|FR  Doc.  03-3646  Fil^d  2-13-03;  8:45  am] 
BILUNO  COOC  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection.  Strategic 
Planning  Environmental  Assessment 
Outreach. 

The  Department  of  Justice  (DOJ). 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  day?"  until  April  15,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Kay  Troester,  Strategic 
Planning  Office,  650  Massachusetts 
Avenue,  NW..  Washington.  DC  20226. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

WType  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Strategic  Planning  Environmental 
Assessment  Outreach. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol.  Tobacco,  Firearms  and 
Explosives,  U.S.  Department  of  Justice. 

W  Affected  public  who  will  be  asked 
or  required  to  respond,  as  wall  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Not-for-profit  institutions. 
Federal  Government,  State,  Local,  or 
Tribal  Government.  Under  the 
provisions  of  the  Government 
Performance  and  Results  Act,  Federal 
agencies  are  directed  to  improve  their 
effectiveness  and  public  accountability 
by  promoting  a  new  focus  on  results, 
service  quality,  and  customer 
satisfaction.  This  act  requires  that 
agencies  update  and  revise  their 
strategic  plans  every  three  years.  The 
Strategic  Planning  Office  at  ATF  will 
use  the  voluntary  outreach  information 
to  determine  the  agency's  internal 
strengths  and  weaknesses  and  external 
opportunities  and  risks. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  1,500 
respondents  will  complete  an  18-minute 
questionnaire. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
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collection:  There  are  an  estimated  450 
annual  total  burden  hours  associated 
with  thfs  collection. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600.  601  D  Street,  NW.,  Washington. 
DC  20530. 

Dated:  February  10,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 

|FR  Doc.  03-3634  Filed  2-13-03;  8:45  am) 
BILUNG  CODE  4410-FB-4I 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — interchangeable  Virtual 
Instruments  Foundation,  inc. 

Notice  is  hereby  given  that,  on    ,   *. 
January  21,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
International  Virtual  Instruments 
Foundation,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Raytheon,  Tucson,  AZ;  and 
Solectron,  Milpitas,  CA  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  International 
Virtual  Instruments  Foundation,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  29,  2001,  International 
Virtual  Instruments  Foundation,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
the  Department  on  October  29,  2002.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  5.  2002  (67  FR  72429). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  03-3728  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Open  SystemC  Initiative 
("OSCI") 

Notice  is  hereby  givep  that,  on 
January  10,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Open 
SystemC  Initiative  ("OSCI")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Celoxica,  Oxford,  UNITED  KINGDOM; 
Forte  Design  Systems,  San  Jose,'  CA;  and 
Future  Design  Automation.  Tokyo, 
JAPAN  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSCI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  9,  2001.  OSCI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  3,  2002  (67  FR  350). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-3726  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on 
January  21,  2003,  pursuant  to  Section 
6(a)  of  the  NationaJ  Cooperative 
Research  and  Production  Act  of  1993, 


15  U.S.C.  §  4301  et  seq  ("the  Act"),  PXl 
Systems  Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Advantest  Corp.,  Gunma, 
JAPAN  has  been  added  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22,  2000,  PXI  Systems 
Alliance,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice, 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  8.  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  August  2,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  4,  2002  (67  FR 
56590). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-3727  Filed  2-13-03;  8:45  am] 
BILUNG  CODE  4410-11-a 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents,  can  be 
properly  assessed.  Currently,  the 
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Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
data  collections  using  the  ETA  Form 
9042a,  Petition  for  Trade  Adjustment 
Assistance  (1205-0342.  expires  3/31/ 
2003)  and  its  Spanish  translation  ETA 
9042a-l  (1205-0342,  expires  3/31/ 
2003);  ETA  9043a.  Business 
Confidential  Data  Request  (1205-0339. 
expires  3/31/2003):  and  ETA  8562a, 
^Customer  Survey  (1205-0190  expires  3/ 
31/2003)  To  meet  the  Terms  of 
Clearance  assigned  by  OMB  on  October 
9,  2002,  these  collections  of  information 
will  be  consolidated  into  one  reporting 
requirement  and  approved  under  OMB 
approval  number  1205-0342.  ETA  will 
not  be  seeking  approval  of  the  original 
ETA  9043,  8562  and  9042  used  for  the 
Trade  Act  Program  as  in  effect  prior  to 
November  4.  2002,  only  the  new  forms 
associated  with  the  Trade  Act  of  2002 
will  be  extended.  The  consolidation  of 
these  reporting  requirements  along  with 
the  elimination  of  the  ETA  9043.  8562 
and  9042  forms  will  result  in  a  burden 
decrease  of  11.451  hours. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
April  15.  2003. 

ADDRESSES:  Erin  L.  FitzGerald.  Program 
Analyst.  Division  of  Trade  Adjustment 
Assistance,  Room  C-5311.  200 
Constitution  Ave..  NW..  Washington, 
DC  20210.  Phone  (202)  693-3506  (this  is 
not  a  toll-free  number),  fax  (202)  693- 
3584.  e-mail  efitzgerald@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Trade  Act  of  2002  (Pub.  L.  107- 
210)  amends  the  Trade  Act  of  1974  and 


consolidated  two  previously  authorized 
worker  adjustment  assistance  programs. 
Trade  Adjustment  Assistance  (TAA)  and 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  into  one  TAA  program 
effective  November  4.  2002.  Section  221 
(a)  of  Title  II.  Chapter  2  of  the  Trade  Act 
of  1974.  as  amended  by  the  Trade  Act 
of  2002.  authorizes  the  Secretary  of 
Labor  and  the  Governor  of  each  state  to 
accept  petitions  for  certification  of 
eligibility  to  apply  for  adjustment 
assistance.  The  petitions  may  be  filed  by 
a  group  of  workers,  their  certified  or 
recognized  union  or  duly  authorized 
representative,  employers  of  such 
workers,  one-stop  operators  or  one-stop 
partners.  ETA  Form  9042a.  Petition  for 
Trade  Adjustment  Assistance,  and  its 
Spanish  translation.  ETA  Form  9042a- 
1.  Solicitud  De  Asistencia  Para  Ajuste. 
establish  a  format  that  may  be  used  for 
filing  such  petitions. 

Sections  222,  223  and  249  of  the 
Trade  Act  of  1974.  as  amended,  require 
the  Secretary  of  Labor  to  issue  a 
determination  for  groups  of  workers  as 
to  their  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA).  After 
reviewing  all  of  the  information 
obtained  for  each  petition  for  trade 
adjustment  assistance  filed  with  the 
Department,  a  determination  is  issued 
as  to  whether  the  statutory  criteria  for 
certification  are  met.  The  information 
collected  in  ETA  Form  9043a,  Business 
Confidential  Data  Request,  and  ETA 
Form  8562a.  Customer  Survey,  will  be 
used  by  the  Secretary  to  specifically 
determine  to  what  extent,  if  any, 
increased  imports  or  shift  in  production 
have  impacted  the  petitioning  worker 
group. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  emd 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Actions 

This  is  a  notice  to  revise  and 
consolidate  collections  of  information 
currently  approved  by  OMB  under 
control  numbers  1205-0342,  1205-0339, 
and  1205-0190  all  expiring  3/31/03. 
The  extension  of  the  ETA  9042a,  ETA 
9042a-l.  ETA  9043a,  and  ETA  8562a 
provides  a  format  for  collecting 
information  necessary  for  the 
Department  to  comply  with  the 
requirement  that  it  accept  petitions  for 
Trade  Adjustment  Assistance  and  issue 
determinations  of  eligibility  in  response 
to  those  petitions. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Investigative  Data  Collection 
Requirements  for  the  Trade  Act  of  1974 
as  amended  by  the  Trade  Act  of  2002. 

OMB  Number:  1205-0342. 

Affected  Public:  Individuals  or. 
Households,  Businesses. 


Cite/reterence 


ETA  9042A  &  ETA  9042A-1 

ETA9043A  

ETA8562A  

Totals  

^  Minutes.       *  Hours. 


Total 

respondents/ 

responses 


4,100 
4.100 
6.560 


Average  time 
per  response 


^20 

2  3.5 

2  1.78 


Total  ref- 
erence burden 


1.367 
14.350 
11.677 


27.394 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and  ■ 


Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  February  10.  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustrheiit 
Assistance. 
(FR  Doc.  03-3670  Filed  2-13-03;  8:45  am) 

HLUNG  CODE  4S10-30-F 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

•ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  bixrden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public     " 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Notice  of 
Termination,  Suspension,  Reduction  or 
Increase  in  Benefit  Payments  (CM-908). 
A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
April  15.  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451.  Email 
hbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail.  fax.  or  Email). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  as  amended  (30  U.S.C.  942).  The 
Act  implementing  regulations  at  20  CFR 
725.621  necessitate  this  information 
collection.  Under  the  Act,  responsible 
coal  mine  operators  or  their 
representatives  must  provide  benefit 
payments  to  eligible  coal  miners  and 
dependents  of  coal  miners  who  have 
contracted  pneumoconiosis. 
Responsible  operators  who  pay  benefits 
are  required  to  report  any  changes  in  the 
benefit  amount,  and  the  reasons  for  the 
change,  to  the  Department  of  Labor. 
This  information  collection  is  currently 


approved  for  use  through  August  31, 
2003. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  ensure  that 
Division  of  Coal  Mine  Workers' 
Compensation  regulations  are  followed 
and  that  the  new  benefit  amoimt  is 
accurate  and  timely. 

Type  of  Review:  Extension. 

Agency:  Emplojmient  Standards 
Administration. 

Title:  Notice  of  Termination, 
Suspension,  Reduction  or  Increase  in 
Benefit  Payments. 

OMB  Number:  1215-0064. 

Agency  Number:  CM-908. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  325. 

Total  Responses:  9,000. 

Time  per  Response:  12  minutes. 

Frequency:  On  Occasion  (Reporting). 

Estimated  Total  Burden  Hours:  1,800. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $3,600. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  February  10,  2003. 
Bruce  Bohanon, 

Chief  Branch  of  Management  Review  and 
Internal  Control.  Division  of  Financial 
Management.  Office  of  Management. 
Administration  and  Planning.  Employment 
Standards  Administration. 

[FR  Doc.  03-3669  Filed  2-13-03;  8:45  am) 
BILUNG  CODE  4510-<;K-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

.    The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  behefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  ActHjf  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the  , 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequenUy  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  tiie  public 
inte^st. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  which  ever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  arfd  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA020001  (Mar.  1,  2002) 
.   MA020002  (Mar.  1,  2002) 

MA020003  (Mar.  1,  2002) 

MA020013  (Mar.  1.  2002) 

MA020018  (Mar.  1,2002) 

MA020020  (Mar.  1,  2002) 

MA020021  (Mar.  1.  2002) 
Rhode  Island 

RI020001  (Mar.  1.2002) 


Volume  II 
Delaware 


DE020001  (Mar.  1.2002) 
DE020005  (Mar.  1,  2002) 

Marvland 

'  MD020001  (Mar.  1.  2002) 
MD020009  (Mar.  1.  2002) 
MD020021  (Mar.  1.  2002)_ 
MD020034  (Mar.  1,  2002)" 
MD020036  (Mar.  1.  2002) 
MD020037  (Mar.  1.  2O0i) 
MD020U42  (Mar.  1.  2002) 
MD020048  (Mar.  1,  2002) 
MD0200.'ifi  (Mar.  1.  2002) 
MD020057  (Mar.  1.  2002) 
MD020058  (Mar.  1 ,  2002) 

Virginia 
VA020022  (Mar.  1.2002) 
VA020050  (Mar.  1.  2002) 
VA020051  (Mar.  1,2002) 
VA020052  (Mar.  1,2002) 
VA02006g  (Mar.  1.  2002) 
VA02007B  (Mar.  1.2002) 
VA020079  (Mar.  1.  2002) 
VA020092  (Mar.  1,  2002) 
VA020099  (Mar.  1.  2002) 

Volume  III 

Kentucky 
KYO26004  (Mar.  1.  2002) 
KY020027  (Mar.  1.2002) 
KY020029  (Mar.  1.2002) 
KY020035  (Mar.  1,  2002) 

South  Carolina 
SC020036  (Mar.  1,  2002) 

Volume  IV 

Illinois 

IL020001  (Mar.  1.2002) 
IL020015  (Mar.  1.  2002) 
IL020026  (Mar.  1.2002) 
IL020049  (Mar.  1.  2002) 

Indiana 
IN020001  (Mar.  1.2002) 
IN020002  (Mar.  1.2002) 
IN020003  (Mar.  1,2002) 
IN020006  (Mar.  1.2002) 

Ohio 

OH020002  (Mar.  1,  2002) 
OH020023  (Mar.  1.  2002) 
OH020028  (Mar.  1.  2002) 
OH020029  (Mar.  1.  2002) 
OH020037  (Mar.  1.  2002) 

Volume  V 

Iowa 
IA020OO2  (Mar.  1.2002] 
IA020004  (Mar.  1.2002) 
IA020010  (Mar.  1,  2002) 
1A020031  (Mar.  1.2002) 

Missouri 

MO020001  (Mar.  1.  2002) 
MO020002  (Mar.  1.  2002) 
MO020003  (Mar.  1.  2002) 
MO020006  (Mar.  1.  2002) 
MO020009  (Mar.  1.  2002) 
MO020010  (Mar.  1,  2002) 
MO020011  (Mar.  1.  2002) 
MO020044  (Mar.  1.  2002) 
MO020048  (Mar.  1.  2002) 
MO020049  (Mar.  1.  2002) 
MO020050  (Mar.  1.  2002)- 

Volume  VI 

Colorado 

CO020013  (Mar.  1.  2002) 
CO020014  (Mar.  1.2002) 

Oregon 

OR020001  (Mar.  1.  2002) 


Volume  VU 

California 

CA020023  (Mar.  1.  2002) 
CA02O030  (Mar.  1.  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
h  ttp  ://www.  access  .gpo.gov/da  visbacon . 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  yecir,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  6th  day  of 
February  2003. 
Carl ).  Poleskey. 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-3485  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

RIN  1293-AA07 

Annual  Report  From  Federal 
Contractors 

AGENCY:  Veterans'  Employment  and 
Training  Service,  Department  of  Labor. 
action:  Notice  of  guidance. 

SUMMARY:  The  Veterans'  Employment 
and  Training  Service  (VETS)  is 
providing  guidance  on  methodologies 
for  calculating  the  maximum  and 
minimum  number  of  employees  for  the 
Federal  Contractor  Veterans' 
Employment  Report  VETS-100. 
EFFECTIVE  DATE:  This  guidance  is 
effective  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Lance,  Chief,  Investigation  and 
Compliance  Division,  VETS,  at  (202) 
693-4731  or  by  e-mail  at  Lance- 
Norman@dol.gov.  Individuals  with 
hearing  impairments  may  call  (800) 
670-7008  (TTY/TDD). 
SUPPLEMENTARY  INFORMATION: 
Authority:  38  U.S.C.  4212(d). 

Background:  The  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974  ,  as  amended,  (VEVRAA) 
contains  affirmative  action  and 
reporting  requirements  for  Federal 
contractors  and  subcontractors 
regarding  several  classes  of  protected 
veterans.  One  VEVRAA  requirement  is 
that  covered  Federal  contractors  and 
subcontractors  file  an  annual  Federal 
Contractor  Veterans'  Employment 
Report  VETS-100  (VETS-100  Report). 
Prior  to  the  enactment  of  th^  Veterans 
Employment  Opportunities  Act  of  1998 
(VEOA),  the  VETS-100  Report  required 
contractors  to  report,  for  each  hiring 
location,  the  number  of  protected 
veterans  by  job  category,  and  number  of 
new  hires,  including  protected  veterans 
hired  during  the  reporting  period 
covered  by  the  report.  VEOA  amended 
the  VEVRAA's  reporting  requirements 
by  adding  the  requirement  that  the 
maximum  number  and  minimum 
number  of  persons  employed  dvu-ing  the 
reporting  period  be  included  in  the 
VETS-100  Report. 

VETS  published  a  Notice  of  Proposed 
Rulemaking  (65  FR  59684,  October  5. 
2000)  to  implement  the  provisions  of 
VEOA,  including  the  requirement  for 
reporting  the  maximum  and  minimum 
number  of  employees.  The  Notice  of 
Proposed  Rulemaking  did  not  contain 
guidance  on  how  covered  contractors 
were  to  determine  the  maximum  and 
minimum  number  of  employees.  A 


commenter  asserted  that  the  proposed 
rule  was  unclear  about  how  the 
maximum  and  minimum  number  of 
employees  had  to  be  determined,  and 
asked  for  clarification.  To  respond  to  the 
concerns  of  the  commenter,  VETS 
added  clarifying  language  to  the  final 
rule  (66  FR  51998,  October  11,  2001) 
explaining  how  the  maximum  and 
minimum  number  of  employees  had  to 
be  determined. 

After  publication  of  the  final  rule,  it 
was  brought  to  the  attention  of  VETS 
that  the  revised  language  might  have 
inadvertently  increased  the  record 
keeping  burden  on  some  contractors.  To 
permit  contractors  flexibility  in  how 
they  determine  the  maximum  and 
minimum  number  of  employees,  VETS 
published  an  Interim  Final  Rule  (66  FR 
65452,  December  19,  2001)  that 
withdrew  the  language  specifying  how 
contractors  were  to  determine  the 
maximum  and  minimum  number  of 
employees.  The  basic  statutory 
requirement  to  report  the  maximum  and 
minimum  number  of  employees 
remained. 

In  the  preamble  to  the  interim  final 
rule,  VETS  requested  comments  about 
the  methods  covered  contractors  and 
subcontractors  proposed  to  use  tq 
calculate  the  maximum  and  minimum 
number  of  employees.  VETS  intended  to 
consider  these  comments  in  the 
development  of  guidance  or  regulations 
about  the  issue.  VETS  was  concerned 
that  the  request  for  comments  solely 
within  the  preamble  to  the  interim  final 
rule  might  be  overlooked.  Consequently, 
VETS  published  a  Notice  on  March  8, 
2002  (67  FR  10804)  reiterating  the 
request  for  comments  about  how  to 
determine  the  maximum  and  minimum 
number  of  employees. 

Development  of  Guidance:  VETS 
received  four  comments:  two  from 
human  resource  consultants,  one  from 
an  association  representing  human 
resource  professionals,  and  one  from  an 
association  that  represents  employers. 
Commenters  described  the  practical 
difficulties  with  creating  a  "one  size  fits 
all"  procedure  for  reporting  the 
maximum  and  minimum  number  of 
employees.  For  example,  some 
contractors  utilize  payroll  records  to 
track  the  number  of  employees  while 
others  use  headcounts.  Some 
contractors  maintain  records  by 
organizational  unit  while  others 
maintain  records  by  physical  location. 
Some  contractors  count  everyone  on 
payroll  as  "active  employees"  while 
others  count  as  employees  only  those 
actually  paid  in  a  particular  period,  and 
do  not  count  employees  on  temporary 
leaves  of  absence  or  on  other  unpaid 
leave  status.  Two  commenters 


recommended  methodologies  for 
computing  the  maxin^um  and  minimum 
number  of  employees.  Additionally,  one 
commenter  requested  that  VETS 
eliminate  the  maximum  and  minimum 
number  of  employees  reporting 
requirement.  "The  final  commenter  asked 
how  to  determine  the  maximum  and 
minimum  number  when  an  employer 
exercises  the  option  to  consolidate 
hiring  locations  by  state. 

VETS  is  unable  to  eliminate  the 
reporting  requirement  for  the  maximum 
and  minimum  number  of  employees 
because  this  reporting  requirement  is 
mandated  by  VTEOA.  As  discussed 
below,  contractors  determining  the 
maximum  and  minimum  number  of 
employees  when  exercising  the  option 
to  consolidate  hiring  locations  by  state 
may  calculate  their  maximum  and 
minimum  number  of  employees  by  any 
reasonable  method  of  computation.  We 
appreciate  receiving  the  thoughtful 
comments.  We  have  considered  all 
concerns  and  recommendations  made 
by  the  commenters  in  developing  VETS 
policy. 

Guidance:  VETS  understands  that 
contractors  and  subcontractors  have 
developed  many  different  methods  to 
count  the  maximum  and  minimum 
number  of  employees  in  their 
workforces  during  the  VETS-100 
reporting  period.  Consequently,  VETS 
has  decided  to  permit  contractors  to 
utilize  any  reasonable  method  for 
contractors  to  compute  the  maximum 
and  minimum  number  of  employees  in 
their  workforces.  Consideration  of 
whether  a  procedure  is  reasonable  will 
include  how  the  employer  normally 
maintains  records  about  its  employees 
and  whether  the  employer  has  been 
consistent  in  its  methodology  for 
counting  employees  across  reporting 
cycles. 

The  following  are  examples  of 
methodologies  identified  in  the  public 
comments  that  VETS  determined  would 
be  reasonable  approaches  for  computing 
the  maximum  and  minimum  number  of 
employees  for  the  VETS-100  Report. 
'  These  examples  are  provided  as 
illustrations  only  and  other  reasonable 
methods  are  considered  acceptable. 
Further,  the  examples  assume  that  they 
are  based  on  the  current  record  keeping 
practice  of  the  employer  and  that  the 
employer  consistently  uses  the  same 
method  from  year  to  year. 

Methodology  Based  on  Organizational 
Structure 

*  The  niunber  of  active  employees  are 
identified  each  month  by  job  categories 
within  an  establishment  and  then 
totaled.  At  the  end  of  the  reporting 
period,  the  largest  number  recorded  is 
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,  the  maximum  number  of  employees  and 
the  smallest  number  recorded  is  the 
minimum  number  of  employees  for  each 
location. 

Methodologies  Based  on  Payroll 
Systems 

*  The  payroll  system  identifies  the 
number  of  active  employees  for  each 
day  for  each  location  and  saves  that 
information  for  the  whole  year.  At  the 
end  of  the  reporting  period,  the  largest 
number  of  active  employees  recorded  is 
the  maximum  number  of  employees  and 
the  smallest  number  of  active  employees 
recorded  is  the  minimum  number  of 
employees. 

*  Payroll  system  data  is  collected  on 
a  quarterly  basis  about  the  number  of 
employees  at  each  establishment  who 
either  were  paid  wages  or  benefits,  or 
were  eligible  to  be  paid  wages  or 
benefits,  that  quarter.  The  number  of 
employees  in  the  quarter  with  the 
largest  number  of  employees  is  the 
maximum  number  and  the  number  of 
employees  in  the  quarter  with  the 
smallest  number  of  employees  is  the 
minimum  number. 

*  Payroll  information  is  collected  on  a 
monthly  basis  about  the  number  of 
employees  at  each  establishment  who 
either  were  paid  wages  or  benefits,  or 
were  eligible  to  be  paid  wages  or 
benefits,  that  month.  The  number  of 
employees  in  the  month  with  the  largest 
number  of  such  employees  is  the 
maximum  number  and  the  number  of 
such  employees  in  the  month  with  the 
smallest  number  of  employees  is  the 
minimum  number  of  employees. 

*  A  single  payroll  system  for  all 
employees  in  a  single  establishment  is 
utilized.  Payroll  records  for  each  pay 
period  are  maintained.  The  number  of 
employees  in  the  payroll  period  with 
the  largest  number  of  employees  would 
be  the  maximum  number  of  employees 
and  the  number  of  employees  in  the 
payroll  period  with  the  fewest  number 
of  employees  would  be  the  minimum 
number  of  employees  for  the  reporting 
period. 

Methodology  Based  on  Company 
Headcount 

*  Many  employers  maintain  daily 
establishment  headcount  records  for 
financial  planning  and  budgeting 
purposes.  The  number  of  employees  on 
the  day  with  the  highest  headcount 
would  be  the  maximum  number  of 
employees  and  the  number  of 
employees  on  the  day  with  the  least 
number  of  employees  would  be  the 
minimum  number. 

The  above  methodologies  are 
provided  as  guidance  only  and  any 
reasonable  method  of  computation  of 


the  maximum  and  minimum  number  of 
employees  is  considered  acceptable. 

Signed  at  Washington,  DC,  this  10th  day  of 
February,  2003. 
Frederico  )uarbe  )r., 
Assistant  Secretary  of  Labor  for  Veterans' 
Employment  and  Training  Service. 
|FR  Doc.  03-3B71  Filed  2-13-03;  8:45  am) 
BILLING  CODE  45ia-7»-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
31,  2003.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 


FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  government  and 
of  private  persons  directly  affected  by 
the  government's  activities,  and  whether 
or  not  they  have  historical  or  other 
value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
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description  of  the  records  at  the  file  unit 
level  as  v/ell  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Commerce,  Bureau 
of  the  Census  (Nl-29-03-1,  5  items,  5 
temporary  items).  Records  of  the 
Manufacturing  and  Construction 
Division  consisting  of  economic  survey 
questionnaires  used  to  collect  data  on 
the  production  and  shipment  of  selected 
products.  Digital  images  of  records  are 
included.  This  schedule  clarifies  and 
revises  disposition  instructions  for  the 
paper  records,  which  were  previously 
approved  for  disposal. 

2.  Department  of  Defense,  Office  of 
the  hispector  General  (Nl-509-03-2, 13 
items,  13  temporary  items).  I'iles 
documenting  requests  for  subpoenas 
from  Defense  Department  criminal 
investigative  organizations.  Included  are 
program  and  policy  files  and  case  files, 
along  with  a  database  used  to  track 
subpoena  requests.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

3.  Department  of  the  Treasury, 
Financial  Management  Service  (Nl— 
425-03-1,  45  items,  45  temporary 
items).  Records  relating  to  debt 
collection  activities.  Included  are  such 
records  as  case  files  relating  to  wage 
garnishment,  compliance  reviews,  and 
-debtor  disputes  as  well  as  financial 

information  and  reports,  administrative 
resolutions,  system  development  project 
files,  conference  files,  and  creditor 
agency  payment  information.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

4.  Administrative  Office  of  the  U.S. 
Courts,  Office  of  Internal  Services  (Nl- 
116-03-1,  4  items,  3  temporary  items). 
Architectural  and  engineering  plans  for 
courthouses  and  other  Federal  judicial 
facilities.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Plans  for  the  Thurgood  Marshall  Federal 
Judiciary  Building  are  proposed  for 
permanent  retention.  Other  Federal 
courthouse  architectural  plans  were 
previously  approved  for  permanent 
retention  in  the  General  Services 
Administration  records  schedule. 

5.  Central  Intelligence  Agency,  Pacific 
Corporation  (Nl-263-00-1 ,  39  items,  25 
temporary  items).  Corporate  records  of 
the  Pacific  Corporation,  an  agency 
proprietary,  and  its  operating  arm,  Air 


America,  Inc.  Included  are  such 
materials  as  subject  files,  contracts, 
personnel  rosters,  surplus  sales  records, 
tax  files  and  other  financial  records, 
maps,  litigation  files,  and  records 
relating  to  security.  Records  proposed 
for  permanent  retention  include 
charters,  by-laws,  minutes,  selected 
subject  files,  selected  contract  files, 
selected  security  records,  and  Board  of 
Review  files.  An  Air  America  publicity 
filiA  is  also  proposed  for  permanent 
retention. 

6.  Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(Nl-412-01-04,  5  items,  2  temporary 
items).  Electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  that  relate  to  overflights  of 
sites  imder  study.  Recordkeeping  copies 
of  aerial  photographs,  analytical  reports, 
and  indexes  are  proposed  for  permanent 
retention. 

7.  Environmental  Protection  Agency, 
Office  of  Environmental  Information 
(Nl-412-03-4,  3  items,  3  temporary 
items).  Records  of  the  Collecting 
Strategies  Division  relating  to 
information  collection  requests  and 
information  collection  budget  reports 
submitted  to  the  Office  of  Management 
and  Budget.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

8.  Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  (Nl-412- 
03-5,  3  items,  3  temporary  items). 
Records  associated  with  an  electronic 
database  relating  to  acid  rain,  including 
tracking  data,  utility  reporting  data, 
quality  assurance  information,  and  data 
derived  from  emissions  monitoring 
plans.  Included  are  electronic  data  files, 
software,  and  supporting 
documentation. 

9.  Federal  Housing  Finance  Board, 
Office  of  Management  (Nl-485-03-1,  4 
items,  4  temporary  items).  Paper  and 
electronic  work  papers  created  by  bank 
examiners  during  an  examination  and 
used  in  the  preparation  of  reports. 
Records  include  memoranda,  draft 
analyses,  notes,  and  spreadsheets.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  meiil 
and  word  processing.  Recordkeeping 
copies  of  reports  of  examination  were 
previously  approved  for  permanent 
retention. 

10.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services— Washington.  DC  (N2-286-01- 
1,  8  items,  8  temporary  items).  Records 
of  the  United  States  Agency  for 
International  Development  that  were 
previously  accessioned  into  the 
National  Archives.  Records  relate  to 
training  and  education  and  include  such 


files  as  training  contracts,  training 
authorizations,  and  records  relating  to 
scholarships. 

11.  National  Commission  to  Ensure  , 
Consumer  Information  and  Choice  in 
the  Airline  Industry  (Nl-220-03-02.  21 
items,  3  temporary  items).  The 
Commission's  web  site  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  such  records  as 
information  and  data  collected  by  the 
Commission,  studies,  the  Commission's 
final  report,  transcripts  and  digests  of 
hearings,  and  press  materials. 

12.  Office  of  Government  Ethics, 
Office  of  the  Director  (Nl-522-03-1,  2 
items,  2  temporary  items).  Records 
relating  to  the  evaluation  of  allegations 
involving  Inspectors  General  brought 
before  the  Integrity  Committee  of  the 
President's  Council  on  Integrity  and 
Efficiency.  Also  included  are  word 
processing  copies  of  these  records  that 
are  used  to  produce  a  recordkeeping 
copy. 

13.  Overseas  Private  Investment 
Corporation,  Office  of  the  Chief 
Financial  Officer  (Nl-420-03-2,  26 
items,  26  temporary  items).  Records 
relating  to  information  technology 
operations  and  management.  Records 
relate  to  such  matters  as  equipment 
support  services,  system  backups,     . 
security,  customer  services,  and  the 
design  and  implementation  of  the 
agency's  information  technology 
infrastructure.  Also  included  are 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing. 

Dated:  February'  10.  2003. 
Michael  |.  Kurtz,    .  ' 

Assistant  Archi\ist  for  Record  Services — 
WasliJngton.  DC. 

|FR  Doc.  03-3597  Filed  2-13-03:  8:45  am) 
BILUNG  CODE  7S1S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OIMB  for 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Information 
Collection;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
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This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
April  15,  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  (703)  518-6447.  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  703-518-6489,  E- 
mail:  mcnainara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOn  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara.  (703)  518-6447. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 
.   OMB  Number;  3133-0144. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Examination  Survey. 

Description:  The  survey  provides 
federal  credit  unions  with  an 
opportunity  to  give  NCUA  feedback  on 
its  examination  procedures.  NCUA  uses 
the  information  to  evaluate  and  improve 
the  examination  process. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6,023. 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 

Frequency  of  Response:  Reporting  and 
annually. 

Estimated  Total  Annual  Burden 
Hours:  502  hours. 

Estimated  Total  Annual  Cost:  $  0. 

By  the  National  Credit  Union 
Administration  Board  on  February  10,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  03-3707  Filed  2-13-03;  8:45  am) 

MUJNQ  COM  7S3S-01-P 


NATIONAL  CREDIT  UNION 
AmyiiNISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for  a 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCV:  National  Credit  Union 
Administration  (NCUA). 


ACTION:  Request  for  conunent. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget    ■ 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 

DATES:  Comments  will  be  accepted  until 
April  15.  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428, Fax  No.  703-518-6489,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0121. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Notice  of  change  of  Officials  and 
Senior  Executive  Officers. 

Description:  The  regulations  direct 
newly  chartered  and  troubled  credit 
unions  to  provide  NCUA  with  30  days 
notice  before  making  a  management 
change.  12  CFR  701.14  and -741.205. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  589. 

Estimated  Burden  Hours  Per 
Response:  2.0  hours. 

Frequency  of  Response:  Reporting  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  1178. 

Estimated  Total  Annual  Cost:  $  0. 

By  the  National  Credit  Union 
Administration  Board  on  February  10.  2003. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  03-3708  Filed  2-13-03;  8:45  ami 

BMJJNO  CODE  753S-41-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for  a 
New  Collection;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  conunent. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  conunents  horn  the  public. 
DATES:  Comments  will  be  accepted  imtil 
April  15.  2003. 

ADDRESSES:  Interested  parties  arb 
invited  to  submit  written  comments  to 
NCUA  Clearince  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  703-518-6489.  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey. 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara.  (703)  518-6447. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  new  collection  of 
information: 

OMB  Number:  3133-. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Title:  12  CFR  741.11  of  NCUA's  Rules 
and  Regulations,  Foreign  Branching. 

Description:  Part  741.11  contains  a 
provision  that  any  insiu^d  credit  union 
must  apply  for  and  receive  approval 
from  the  regional  director  before 
establishing  a  credit  imion  branch 
outside  the  United  States  unless  the     • 
foreign  branch  is  located  on  a  United 
States  military  institution  or  embassy 
outside  the  United  States.  The 
application  must  include  (1)  a  business 
plan,  (2)  written  approval  by  the  state 
supervisory  agency  if  the  applicant  is  a 
state-chartered  credit  union,  and  (3) 
documentation  evidencing  written 
permission  from  the  host  country  to 
establish  the  branch  that  explicitly 
recognizes  NCUA's  authority  to  examine 
and  take  any  enforcement  actions,  to 


include  conservatorship  and  liquidation 
actions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  10. 

Estimated  Burden  Hours  Per  , 

Response:  16  houjs. 

Frequency  of  Response:  Reporting  and 
other  (one  time  only). 

Estimated  Total  Annual  Burden 
Hours:  160. 

Estimated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
Administration  Board  on  February  10,  2003. 

Becky  Baker, 

Secretary  of  the  Board. 

[PR  Doc.  03-3709  Filed  2-13-03;  8:45  am) 

BNJJNG  COOE  753S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
ActWIties:  Submission  to  OMB  for 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  imtil 
April  15.  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearance  Officer:  Mr.  Neil  McNamara 
(703)  518-6447,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6489,  E-mail: 
mcnamara@ncua.gov. 
OMB  Reviewer:  Mr.  Joseph  F.  Lackey 
(202)  395-4741,  Office  of 
Management  and  Budget,  Room   . 
10226,  New  Executive  Office 
Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 
OMB  Number:  3133-0138. 
Form  Number:  N/A. 


Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Community  Development 
Revolving  Loan  Program  for  Credit 
Union  Application  for  Fimds. 

Description:  NCUA  requests  this 
information  from  credit  unions  to  assess 
financial  ability  to  repay  the  loans  and 
to  ensvue  that  ihe  funds  are  used  to 
benefit  the  institution  and  the 
commimity  it  serves.  The  respondents 
are  financial  institutiona  that  serve 
specific  membership  groups. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  28. 

Estimated  Burden  Hours  Per 
Response:  9  hours. 

Frequency  of  Response:  Reporting,  on 
occasion  and  annually. 

Estimated  Total  Annual  Burden 
Hours:  252  hoxu«. 

Estimmed  Total  Annual  Cost:  $0. 

By  the  National  Credit  Union 
Administration  Board  on  February  10,  2003. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  03-3710  Filed  2-13-03;  8:45  am] 

BILUNG  COOE  7S3S-01-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

Notice  of  Meeting;  Sunshine  Act 

AGENCY:  National  Labor  Relations 

Board. 

TIME  AND  DATE:  Wednesday,  February  5, 

2003.  Immediately  follovdng  a  2  p.m. 

scheduled  Board  Agenda. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
NW.,  Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 
piusuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
and  (9)(B)  (disclosure  would 
significantly  fixistrate  implementation  of 
a  proposed  Agency  action  *  *   *). 

MATTERS  TO  BE  CONSIDERED:  Internal 
Administrative  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lester  A.  Heltzer,  Acting  Executive 
Secretary,  Washington,  DC  20570, 
Telephone:  (202)  273-1067. 

Dated:  Washington,  DC,  February  6,  2003. 

By  direction  of  the  Board: 
Lester  A.  Heltzer. 
Acting  Executive  Secretary. 
(FR  Doc.  03-3813  Filed  2-12-03;  10:19  am] 
BHJJNG  CODE  754S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Alan  T.  Waterman  Award  Committee, 
1172;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Alan  T.  Waterman  Award 
Committee.  1172. 

Date  and  Time:  Wednesday,  March  5. 
2003,  9  a.m.-2  p.m.,  room  1295. 

Place:  National  Science  Foundation. 
Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney^ 
Executive  Secretary,  Room  1220.  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  703/292-    . 
8096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards  (NSF-00-123). 

Reason  for  Closing:  The  nomination  t>eing 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  February  11.  2003. 
Susanne  Bohon. 
Committee  Management  Officer. 
(FR  Doc.  03-3725  Filed  2-13-03;  8:45  am) 

Ba.lJNG  COOE  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee,  1176;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  DOE/NSF  Nuclear  Science  Advisory 
Committee  (1176). 

Date  and  Time:  Thursday.  March  6,  2003; 
8:30  a.m.-6  p.m.;  Friday.  March  7.  2003;  8:30 
a.m.-6  p.m. 

P/oce:  Stafford  I  Building.  Room  1235. 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Bradley  D.  Keister. 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
292-7377. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  scientific 
programs  of  the  NSF  and  DOE  in  the  area  of 
basic  nuclear  physics  research. 
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AGENDA: 

March  6.  ^003 

Introduction  (R.  Casten) 

Report  from  DOE 

Report  from  NSF 

Disc:us.sion  of  long-range  priorities  charge 

from  DOE  Office  of  Science 
Introduction  of  additional  charges 
Public  Comment 

March  7,  2003 

Continued  Di.scussion  of  additional  charges 

Dated:  February  11.  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
|FR  Doc.  03-3724  Filed  2-13-03:  8:45  am) 

BHJJNO  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346;  License  No.  NPF-3] 

FirstEnergy  Nuclear  Operating 
Company,  Oavis-Besse  Nuclear  Power 
Station,  Unit  1;  Receipt  of  Request  for 
Action  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  February  3.  2003.  Congressman 
Dennis  J.  Kucinich  (petitioner)  of  the 
United  States  House  of  Representatives 
has  requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  revoke 
the  FirstEnergy  Nuclear  Operating 
Company's  (FirstEnergy's)  license  to 
operate  the  Davis-Besse  Nuclear  Power 
Station  in  Oak  Harbor,  Ohio. 

As  the  basis  for  this  request,  the 
petitioner  states  that  FirstEnergy  "has 
operated  outside  the  parameters  of  their 
operating  license  for  several  years,  has 
violated  numerous  federal  laws,  rules 
and  regulations,  and  has  hidden 
information  from  the  NRC  and  lied  to 
the  NRC  to  justify  the  continuing 
operation  of  the  Davis-Besse  Nuclear 
Power  Station." 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on  this 
petition  within  a  reasonable  time. 

A  copy  of  the  petition  is  available  in 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  for 
inspection  at  the  Commission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
from  the  ADAMS  Public  Library 
component  on  the  NRC's  Web  site. 
http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room)  using  the  Accession  No. 


ML030370067.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC's  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  February  2003. 
For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Collins, 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  03-3688  Filed  2-13-03:  8:45  am] 

BlUiNG  COOE  7500-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal    •• 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  fi"om  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 

DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  February 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  March  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Coimsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NW..  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 


pf  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figure  each  month — based  on  the 
30-year  Treasury  bond  maturing  in 
February  2031 — which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  February  2003  is  4.94  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
March  2002  and  February  2003. 


For  premium  payment 
years  t)eginning  in— 

The  required  in- 
terest rate  is — 

March  2002 

5.40 

April  2002  

May  2002    

5.71 
5.68 

June  2002      

5.65 

July  2002  

5.52 

August  2002  

Septemtjer  2002  

Octot)er  2002       

5.39 
5.08 
4.76 

Novemt)er  2002  

4.93 

Deceml)er  2002  

i                     4.96 

January  2003 

February  2003  

4.92 
4.94 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

■  The  PBGC's  regulation  op  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  March 
2003  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  February  2003. 
loseph  H.  Grant, 

Deputy  Executive  Director  and  Chief, 
Operating  Officer.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-3690  Filed  2-13-03:  8:45  am] 
BIUJNG  COOE  7708-01-P 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciuacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  bvuden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Nonresident  Questionnaire; 
OMB  3220-0145— Under  Public  Laws 
98-21  and  98-76,  benefits  under  the 
Railroad  Retirement  Act  payable  to 
annuitant  living  outside  the  United 
States  may  be  subject  to  taxation  under 
United  States  income  tax  laws.  Whether 
the  social  security  equivalent  and  non- 
social  security  equivalent  portions  of 
Tier  I,  Tier  II,  vested  dual  benefit,  or 
supplemental  annuity  payments  are 
subject  to  tax  withholding,  and  whether 
the  same  or  different  rates  are  applied 
to  each  payment,  depends  on  a 
beneficiary's  citizenship  and  legal 
residence  status,  and  whetber 
exemption  under  a  tax  treaty  between 
the  United  states  and  the  country  in 
which  the  beneficiary  is  a  legal  resident 
has  been  claimed.  To  effect  the  required 
tax  withholding,  the  Railroad 
Retirement  Board  (RRB)  needs  to  know 
a  nonresidents  citizenship  and  legal 
residence  status. 

To  secure  the  required  information, 
the  RRB  utilizes  Form  RRB-1001, 
Nonresident  Questionnaire,  as  a 
supplement  to  an  application  as  part  of 
the  initial  application  process,  and  as  an 
independent  vehicle  for  obtaining  the 
needed  information  when  an 
annuitant's  residence  or  tax  treaty  status 
changes.  Completion  is  voluntary.  One 
response  is  requested  of  each 
respondent. 

The  RRB  estimates  that  1,300  Form 
RRB-1001 's  are  completed  annually. 
The  completion  time  for  Form  RRB- 
1001  is  estimated  at  30  minutes.  No 


changes  are  proposed  to  Form  RRB- 
1001. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a, copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  should  be 
received  within  60  days  of  this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-3642  Filed  2-13-03;  8:45  am) 

BILUNG  COOE  790$-01-H 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal{s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  fif/e:  Application  for 
Siuvivor  Death  Benefits. 

(2)  Form(s)  submitted:  AA-21.  AA- 
21cert.  G-273a.  AA-lla.  and  G-131. 

(3)  OMB  Number:  3220-0031. 

(4)  Expiration  date  of  current  OMB 
clearance: 04/30/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  20.600. 

(8)  Total  annual  responses:  20.600. 

(9)  Total  annual  reporting  hours: 
5,150. 

(10)  Collection  description:  The 
collection  obtains  the  information 
needed  to  pay  death  benefits  and 
annuities  due  but  unpaid  at  death  under 
the  Railroad  Retirement  Act.  Benefits 
are  paid  to  designated  beneficiaries  or  to 
survivors  in  a  priority  designated  by 
law. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois.  60611-2092  and  to  the  OMB 


Desk  Officer  for  the  RRB.  at  the  Office 
of  Management  and  Budget,  Room 
10230.  New  Executive  Qffice  Building. 
Washington.  DC  20503." 

Chuck  Mierzwa. 

Clearance  Officer. 

(FR  Doc.  03-3641  Filed  2-13-03:  8:45  am) 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549. 

Extension: 

Form  F-9— OMB  Control  No.  3235-0377. 

SEC  File  No.  270-333 
Form  F-10— OMB  ConUt)l  No.  3235-0380. 

SEC  File  No.  270-334 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  Budget  for  extension 
and  approval. 

Form  F-9  is  a  registration  statement 
under  the  Securities  Act  of  1933  that  is 
used  to  register  investment  grade  debt  or 
investment  grade  preferred  securities 
that  are  offered  for  cash  or  in  connection 
with  an  exchange  offer  and  either  non- 
convertible  or  not  convertible  for  a 
period  of  at  least  one  year  from  the  date 
of  issuance  and.  except  as  noted  in 
paragraph  (E),  are  thereafter  only 
convertible  into  a  security  of  another 
class  of  the  issuer.  The  purpose  of  the 
information  collection  is  to  permit 
verification  of  compliance  with 
securities  law  requirements  and  to 
assure  the  public  availability  and 
dissemination  of  such  information.  The 
principal  function  of  the  Commission's 
forms  and  rules  under  the  securities 
laws'  disclosure  provisions  is  to  make 
information  available  to  the  investors. 
Approximately  18  respondents  file 
Form  F-9  annually  and  at  25  hours  per 
response  for  a  totaJ  of  450  annual 
burden  hours.  It  is  estimated  that  25% 
of  the  450  annual  burden  hours  (113 
burden  hours)  is  prepared  by  the 
company. 

Form  F-10  is  a  registration  statement 
under  the  Securities  Act  of  1933  that  is 
used  by  certain  Canadian  "substantial 
issuers" — those  issuers  with  at  least  36 
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calendar  months  of  reporting  history 
with  a  securities  commission  in  Canada 
and  a  market  value  of  common  stock  of 
at  least  $360  million  (Canadian)  and  an 
aggregate  market  value  of  common  stock 
held  by  non-affiliates  of  at  least  $75 
million  (Canadian).  The  purpose  of  the 
information  collection  is  to  facilitate 
cross-border  offerings  by  specified 
Canadian  issuers.  Approximately  25 
respondents  file  Form  F-10  annually 
and  at  approximately  25  hours  per 
response  for  a  total  of  625  annual 
burden  hours.  It  is  estimated  that  25% 
of  the  625  total  burden  hours  (156 
burden  hoius)  is  prepared  by  the 
company. 

Written  comments  are  invited  on:  (a) 
Whether  ihese  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW  Washington.  DC  20549. 

Dated:  February  6.  2003. 
Margaret  H.  McFarland, 
Deputy  Secrj^tary. 
[PR  Doc.  03-3713  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  8010-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  from  Listing  and 
Registration  on  the  American  Stocit 
Exchange  LLC  (Kinross  Gold 
Corporation,  Common  Stock,  No  Par 
Value)  File  No.  1-13382 

February  10,  2003. 

Kinross  Gold  Corporation,  a 
Providence  of  Ontario  corporation 
("Issuer"),  has  filed  an  application ovith 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ('"Act") '  and  Rule 


12d2-2(d)  thereunder,^  to  withdraw  its 
Common  Stock,  no  par  value 
("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  Province  of 
Ontario.  Canada,  in  which  it  is 
incorporated,  and  with  the  Amex's  rules 
governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration. 

The  Issuer  states  that  it  is  in  the 
process  of  merging  with  TVX  Gold  Inc. 
and  Echo  Bay  Mijjes,  Ltd.  As  a  result  of 
this  transaction,  the  Company  seeks  to 
voluntarily  withdraw  its  Security  from 
listing  and  registration  with  the  Amex. 
The  Issuer  represents  that  the  merger 
transaction  became  effective  on  January 
31.  2003  and  that  its  Security  began 
trading  on  the  New  York  Stock 
Exchange,  Inc.  on  February  3.  2003. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  ■♦  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.* 

Any  interested  person  may,  on  or 
before  March  5.  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the  ' 
rules  of  the  Amex  and  what  terms,  if 
any.  should  be  imposed  by  the 
Commission  for  the  jirotection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 
lonaihan  G.  Katz, 
Secretary. 
(FR  Doc.  03-3719  Filed  2-13-03;  8:45  ami 

BILUNG  COO€  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RMease  No.  35-27648] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

February  7,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  tielow.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  4,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  4,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Northwestern  Corporation  (70-10053) 

Northwestern  Corporation 
("Northwestern"  or  "Applicant"),  125 
South  Dakota  Avenue,  Sioux  Falls, 
South  Dakota  57104.  a  "holding 
company"  and  "public-utility 
company"  within  the  meanings  of 
sections  2(a)(7)  and  2(a)(5)  of  the  Act. 
respectively,  has  filed  an  application 
("Application")  under  section  3(a)(3)  of 
the  Act. 

Northwestern  is  engaged  in  various 
utility  and  nonutility  operations.'  The 


\  >  15  u.s.c. 


78i(cn. 


n?  CFR  240.12d2-2(d). 
J15U.S.C.  78/(b). 
M5  U.S.C.  781(g). 
5 17  CFR  200.3O-3(a)(1). 


<  Applicant  states  that,  through  subsidiaries. 
Northwestern:  locates  for  utilities  underground 
lines,  wires,  and  pipes:  provides  unregulated  energy 
related  products  and  services  to  industrial, 
institutional,  and  commercial  clients;  provides 
energy  management  consulting  services;  sells 
energy  management  systems;  finances  energy 
management  investments;  operates  energy  delivery 
facilities;  provides  integrated  communication  and 
data  solutions  to  small  and  medium-sized 
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Northwestern  Public  Service  division 
("NPS").of  Northwestern  holds 
ownership  interests  in  the  following 
electric  utility  assets:  a  23.4%  share  of 
Big  Stone  Generating  Plant,  located  near 
Big  Stone  City.  South  Dakota;  a  ten 
percent  share  of  Coyote  I  Electric 
Generating  Station,  located  near  Beulah, 
North  Dakota;  and  an  8.7%  share  of 
Neal  Electric  Generating  Unit  No.  4. 
located  near  Sioux  City.  Iowa.  These 
facilities  are  operated  by  their  other  co- 
owners,  and  their  output  is  dispatched 
by  the  MidContinent  Area  Power  Pool. 
Northwestern  uses  this  plant  to  provide 
retail  electric  service  to  108 
communities  in  South  Dakota,  with  a 
combined  total  population  of  98,400 
people.  The  company  states  that  it  alSo 
engages  in  limited  wholesale  electricity 
sales. 

The  NFS  also  holds  nonexclusive 
municipal  franchises  to  provide  natural 
gas  service  in  fifty-seven  South  Dakota 
and  four  Nebraska  communities.  Under 
these  franchises,  NorthWestem  provides 
gas  distribution  services  to 
approximately  81,000  customers.^ 

Applicant  states  that  the  South  Dakota 
Public  Utility  Commission  regulates  its 
electric  and  gas  utility  operations,  and 
its  Nebraska  gas  distribution  activities 
are  regulated  by  the  four  Nebraska 
municipalities  in  which  it  operates. 

By  purchase  and  sale  agreement  dated 
September  29.  2000  ("Agreement"), 
NorthWestem  agreed  to  acquire 
("Acquisition")  the  gas,  electric,  and 
certain  nonutility  operations  of  Montana 
Power  Company  ("MFC").  Under  the 
Agreement.  MFC  would  transfer  certain 
assets  to  a  new  limited  liability 
company  subsidiary.  Montana  Power 
LLC  ("LLC"),  and  NorthWestem  would 
acquire  all  of  the  membership  interests 
of  the  LLC.  The  assets  that  MFC  would 
transfer  to  the  LLC  include  the 
following:  (1)  Milltown  Dam,  a  three 
megawatt  capacity  hydroelectric  facility; 
(2)  its  leasehold  interest  in  Colstrip  Unit 
4,  an  electric  generating  plant  located  in 
Montana  that  is  operated  by  a  third- 
party;  (3)  certain  electric  transmission 
and  distribution  lines;  (4)  2,000  miles  of 
natural  gas  pipeline;  and  (5)  three 
imderground  propane  distribution 
systems  that  service  the  town  of 
Townsend,  the  Big  Sky  Ski  Resort,  and 
the  Anaconda  Job  Corps.  MPC  used 


businesses;  provides  air  conditioning,  beating,  duct- 
cleaning,  and  plumbing  services;  supplies,  markets, 
and  distributes  propane,  other  natural  gas  liquids, 
crude  oil.  and  natural  gas  to  other  resellers  and  end- 
users;  markets  electricity  at  market  rates;  and  holds 
"non-material,"  passive  investments  in  nonutility 
businesses  related  to  those  descrilied  above. 

*  Applicant  states  that  approximately  half  of  these 
customers  are  located  in  South  Dakota,  and  the 
other  half  is  located  in  Nebraska. 


these  assets  to  provide  retail  electric 
service  to  approximately  288,000 
customers  located  in  Montana  and 
Wyoming.^  retail  gas  service  to 
approximately  151,000  retail  customers 
in  Montana,  and  propane  distribution 
service  to  the  town  of  Townsend,  the 
Big  Sky  Ski  Resort,  and  the  Anaconda 
Job  Corps. 

On  Febmary  14,  2002,  NorthWestem 
filed  the  Application  and,  on  FelHiiary 
25,  2002,  NorthWestem  acquired  the 
LLC.  By  acquiring  the  LLC.  Applicant 
became  a  "holding  company"  within 
the  meaning  of  the  Act.  Applicant 
requests  an  order  from  the  Commission 
granting  the  company  an  exemption 
from  registration  under  section  3(a)(3)  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-3712  Filed  2-13-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  on  ttte  American  Stock 
Exchange  LLC  (Star  Struck,  Ltd., 
Common  Stock,  $1.00  par  value)  File 
No.  1-08912 

February  10,  2003. 

Star  Stmck.  Ltd..  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  12d2-2(d) 
thereimder,2  to  withdraw  its  Common 
Stock,  $1.00  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  i^  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  State  of  Delaware,  in 
which  it  is  incorporated,  and  with  the 
Amex's  mles  governing  an  issuer's 
voluntary  withdrawal  of  a  seciuity  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  November  1,  2002  to 
withdraw  the  Issuer's  Security  fit)m 


listing  on  the  Amex.  The  Board  took 
such  action  at  the  advice  of  counsel 
since  the  Issuer  had  fewer  than  500 
shareholders  of  record  and  total  assets 
not  exceeding  $10,000,000  on  the  last 
day  of  each  of  the  three  most  recent 
fiscal  years  and,  by  delisting  its  Security 
from  the  Amex,  the  Issuer  could 
eliminate  significant  anticipated  costs, 
including  fees  and  expenses  relating  to 
the  Amex's  annual  listing  charges.  In 
addition,  the  Board  has  considered  the 
effect  on  the  Issuer  and  on  its 
shareholders  of  delisting  and  has 
determined  that  the  benefit  of  delisting 
substantially  outweighs  any  adverse 
effect  on  the  Issuer  or  on  its 
shareholders.  The  Issuer  states  that  it  is 
currently  seeking  a  market  maker  for  the 
Security. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  3  shall  not  affect  its  obligation  to  be 
registered  imder  section  12(g)  of  the 
Act.4 

Any  interested  person  may,  on  or 
before  March  5,  2003.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Comaiission.  based  on 
the  information  submitted  to  it,  wiU 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
heeiring  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  03-3718  Filed  2-13-03;  8:45  am] 
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3  Applicant  states  that  the  only  electric  service 
provided  in  Wyoming  consisted  of  MFC's  service  of 
customers  within  Yellowstone  National  Park,  which 
is  located  in  both  Montana  and  Wyoming. 

>  15  U.S.C.  78fld). 
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SECURITIES  AND  EXCHANGE  ^ 

COMMISSION 

[Release  No.  IC-25930;  File  No.  812-12865] 
TCW  Premier  Funds,  et  al. 

February  10,  2003. 

AGENCY:  The  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  of  Exemption  under  Section  6(c) 
of  the  Investment  Company  Act  of  1940. 


ns  U.S.C.  781(b). 
«15  U.S.C.  781(g). 
si7CFR200.3O-3(a)(l). 
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as  amended  ("1940  Act")  from  sections 
9(a).  13(a),  15(a),  and  15(b)  of  the  1940 
Act  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder. 

Applicants:  TCW  Premier  Funds 
("Trust")  and  TCW  Investment 
Management  Company  ("TCW") 
(collectively,  "Applicants"). 
Summary  of  Application:  Applicants 
seek  an  order  to  permit  shares  of  the 
Trust  and  shares  of  any  other  existing  or 
future  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  TCW,  or  any  of  its 
affiliates,  may  serve  as  investment 
manager,  investment  adviser, 
subadviser,  administrator,  manager, 
principal  underwriter  or  sponsor  (the 
Trust  and  such  other  investment 
companies  being  hereinafter  referred  to, 
collectively,  as  "Insurance  Trusts"),  or 
permit  shares  of  any  current  or  future 
series  of  any  Insurance  Trust 
("Insurance  Fund"),  to  be  sold  to  and 
held  by:  (1)  Separate  accounts  funding 
VEU-iable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  (2)  qualified  pension  and 
retirement  plans  outside  of  the  separate 
account  context  ("Qualified  Plans"  or 
"Plans");  (3)  any  investment  manager  to 
an  Insurance  Fund  and  affiliates  thereof 
that  is  permitted  to  hold  shares  of  an 
Insurance  Fund  consistent  with  the 
requirements  of  Treasury  Regulation 
1.817-5  (collectively,  the  "Manager"): 
and  (4)  any  insurance  company  that  is 
permitted  to  hold  shares  of  an  Insurance 
Fund  consistent  with  the  requirements 
of  Treasury  Regulation  1.817-5 
("General  Accounts"). 
Filing  Date:  The  Application  was  filed 
on  August  9,  2002  and  was  amended 
and  restated  on  October  18,  2002. 
Hearing  or  Notification  of  Hearing:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  Application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  March  6,  2003  and  should  be 
accompanied  byproof  of  service  on  the 
Applicants,  in  tHe  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  the  hearing  by  writing  to  the 
SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0690.  Applicants,  c/o  Philip  K.  HoU. 
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Esq.,  Senior  Vice  President  and 
Associate  General  Counsel,  TCW 
Investment  Management  Company,  865 
South  Figueroa  Street.  Suite  1800,  Los 
Angeles,  California  90017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  B.  Erickson,  Attorney,  or  Zandra 
Y.  Bailes,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth   . 
Street.  NW.,  Washington.  DC  20549- 
0102  (202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  organized  on  July  16,  2002  and  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act.  The  initial  series  of  the  Trust  are 
TCW  Premier  Opportunity  Fund  and 
TCW  Premier  Value  Opportunities  Fund 
(the  "Funds").  Additional  series  of  the 
Trust  and  classes  of  the  Funds  and 
additional  Insurance  Funds  may  be 
established  in  the  future. 

2.  TCW  serves  as  the  Trust's 
investment  adviser.  TCW  was  organized 
in  1987  as  a  wholly-owned  subsidiary  of 
The  TCW  Group,  Inc.  Societe  Generale 
Asset  Management,  S.A.  may  be  deemed 
to  be  a  control  person  of  TCW  by  reason 
of  its  ownership  of  more  than  25%  of 
the  outstanding  voting  stock  of  the  TCW 
Group,  Inc.  Societe  Generale  Asset 
Mcmagement,  S.A.,  is  a  wholly-owned 
subsidiary  of  Societe  Generale,  S.A. 

3.  The  Insurance  Trusts  intend  to  offer 
shares  of  the  Insurance  Fimds  to  (a) 
separate  accounts  of  affiliated  and 
unaffiliated  insurance  companies  in 
order  to  fund  variable  annuity  contracts 
and  variable  life  insurance  contracts 
(collectively,  "Separate  Accounts");  (b). 
Qualified  Plans;  (c)  any  investment 
manager  to  an  Insurance  Fund  and 
affiliates  thereof  that  is  permitted  to 
hold  shares  of  an  Insurance  Fund 
consistent  with  the  requirements  of 
Treasury  Regulation  1.817-5 
(collectively,  the  "Manager");  and  (d) 
any  insurance  company  that  is 
permitted  to  hold  shares  of  an  Insurance 
Fund  consistent  with  the  requirements 
of  Treasury  Regulation  1.817-5 
("General  Accounts"). 

4.  Insurance  companies  whose 
Separate  Account{s)  may  now  or  in  the 
future  own  shares  of  the  Insurance 
Funds  are  referred  to  herein  as 
"Participating  Insurance  Companies." 
The  Participating  Insurance  Companies 
will  establish  their  own  separate 


accounts  and  design  their  own 
contracts.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
to  satisfy  all  applicable  requirements 
under  both  state  and  federal  law.  It  is 
anticipated  that  Participating  Insurance 
Companies  will  rely  on  Rules  6e-2  and 
6e-3(T),  although  some  Participating 
Insurance  Companies,  in  connection 
with  variable  life  insurance  contracts, 
may  rely  on  individual  exemptive 
orders  as  well. 

5.  The  Insurance  Trusts  intend  to  offer 
shares  of  the  Insurance  Funds  directly 
to  Qualified  Plans  outside  of  the 
separate  account  context.  Qualified 
Plans  may  choose  any  of  the  Insurance 
Funds  that  are  offered  as  the  sole 
investment  under  the  Plan  or  as  one  of 
several  investments.  Plan  participants 
may  or  may  not  be  given  an  investmient 
choice  depending  on  the  terms  of  the 
Plan  itself.  Shares  of  any  of  the 
Insurance  Funds  sold  to  such  Qualified 
Plans  would  be  held  or  deemed  to  be 
held  by  the  trustee{s)  of  said  Plans. 
Certain  Qualified  Plans,  including 
section  403(b)(7)  Plans  and  section 
408(a)  Plans,  may  vest  voting  rights  in 
Plan  participants  instead  of  Plan 
trustees.  Exercise  of  voting  rights  by 
participants  in  any  such  Qualified 
Plans,  as  opposed  to  the  trustees  of  such 
Plans,  cannot  be  mandated  by  the 
Applicants.  Each  Plan  must  be 
administered  in  accordance  with  the 
terms  of  the  Plan  and  as  determined  by 
its  trustee  or  trustees. 

6.  Shares  of  each  Insurance  Fund  also 
may  be  offered  to  the  Manager  or  to 
General  Accounts,  in  reliance  on 
regulations  issued  by  the  Treasury 
Department  (Treas.  Reg.  1.817-5)  that 
established  diversification  requirements 
for  variable  annuity  and  variable  life 
insurance  contracts  ("Treasury 
Regulations")  .Treasury  Regulation 
1.817-5(f)(3)(ii)  permits  such  sales  as 
long  as  the  return  on  shares  held  by  the 
Manager  or  General  Accounts  is 
computed  in  the  same  manner  as  for 
shares  held  by  the  Separate  Accounts, 
and  the  Manager  or  the  General 
Accounts  do  not  intend  to  sell  to  the 
public  shares  of  the  Insurance  Trust  that 
they  hold.  An  additional  restriction  is 
imposed  by  the  Treasury  Regulations  on 
sales  to  the  Manager,  who  may  hold 
shares  only  in  connection  with  the 
creation  or  management  of  the 
Insurance  Trust.  Applicants  anticipate 
that  sales  in  reliance  on  these  provisions 
of  the  Treasury  Regulations  generally 
will  be  made  to  the  Manager  for  the 
purpose  of  providing  necessary  capital 
required  by  section  14(a)  of  the  1940 
Act. 


Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
section  6(c)  of  the  1940  Act  granting 
exemptions  from  the  provisions  of 

•   sections  9(a),  13(a).  15(a).  and  15(b)  of 
the  1940  Act  and  Rules  6e-2{b)(15)  and 
6e-3(T)(b)(15)  thereunder  (including 
any  comparable  provisions  of  a 
permanent  rule  that  replaces  Rule  6e- 
3(T)).  to  the  extent  necessary  to  permit 
shares  of  each  Insurance  Trust  to  be 
offered  and  sold  to,  and  held  by:  (1) 
Separate  Accounts  funding  variable 
annuity  contracts  and  scheduled 

.    premium  and  flexible  premium  variable 
life  insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  (2)  Qualified  Plans;  (3)  any 
Manager  to  an  Insurance  Fund;  and  (4) 
General  Accoimts. 

2.  Section  6(c)  authorizes  the 
Conunission  to  exempt  any  person, 
security,  or  transaction  or  any  class  or 
classes  of  persons,  securities,  or 
transactions  from  any  provision  or 
provisions  of  the  1940  Act  and/or  of  any 
rule  thereunder  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  organized  as  a  unit 
investment  trust  ("Trust  Account"). 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a). 
15(a),  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-2(b)(15)  are 
available  only  where  each  registered 
management  investment  company 
underlying  the  Trust  Account 
("underlying  fund")  offers  its  shares 

'' exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance  company 
*   *   *."  (emphasis  added).  Therefore, 
the  refief  granted  by  Rule  6e-2(b)(15)  is 
not  available  with  respect  t9  a 
scheduled  premium  veu-iable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  aimuity 
separate  account  of  the  same  company 
or  of  any  affiliated  life  insurance 
company.  The  use  of  a  common 
underlying  fund  as  the  underlying 
investment  medium  for  both  variable 
aimuity  and  variable  life  insurance 
separate  accoimts  of  the  same  life 
insurance  company  or  of  any  affiliated 
life  insurance  company  is  referred  to 
herein  as  "mixed  funding."  In  addition. 


the  relief  granted  by  Rule  6e-2(b)(15)  is 
not  available  with  respect  to  a 
scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  separate  accounts 
funding  variable  contracts  of  one  or 
more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
underlying  fund  as  the  underlying 
investment  medium  for  variable  life 
insurance  separate  accounts  of  one 
insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
"shared  funding."  Moreover,  because 
the  relief  under  Rule  6e-2(b)(15)  is 
available  only  where  shares  are  offered 
exclusively  to  variable  life  insurance 
separate  accounts,  additional  exemptive 
relief  may  be  necessary  if  the  sliares  of 
the  Insurance  Trusts  are  also  to  be  sold 
to  Qualified  Plans,  the  Manager  or 
General  Accounts. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Account,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act  to 
the  extent  that  those  sections  have  been 
deemed  by  the  Commission  to  require 
"pass-through"  voting  with  respect  to 
an  underlying  fund's  shares.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  underlying  funds 
which  offer  then  shares  "exclusively  to 
separate  accoimts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company" 
(emphasis  added).  Therefore.  Rule  6e- 
3(T)  permits  mixed  funding  with  respect 
to  a  flexible  premium  variable  life 
insurance  separate  account,  subject  to 
certain  conditions.  However,  Rule  6e- 
3(T)  does  not  permit  shared  funding 
because  the  relief  granted  by  Rule  6e- 
3(T)(b)(15)  is  not  available  with  respect 
to  a  flexible  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  life  insurance  separate 
accounts)  of  unaffiliated  life  insurance 
companies.  The  relief  provided  by  Rule 
6e-3(T)  is  not  relevant  to  the  purchase 
of  shares  of  the  Insurance  Trusts  by 
Qualified  Plans,  the  Manager  or  General 


Accounts.  However,  because  the  relief 
granted  by  Rule  6e-3(T)(b)(15)  is 
available  only  where  shares  of  the 
underlying  fund  are  offered  exclusively, 
to  separate  accounts,  or  to  life  insurers 
in  connection  with  the  operation  of  a 
separate  account,  additional  exemptive 
relief  may  be  necessary  if  the  shares  of 
the  Insurance  Trusts  are  also  to  be  sold 
to  Qualified  Plans,  the  Manager  or 
General  Accounts. 

5.  The  relief  provided  by  Rule  6e-3(T) 
is  not  relevant  to  the  purchase  of  shares 
of  the  Insurance  Trusts  by  Qualified 
Plans,  the  Manager  or  General  Accounts. 
However,  because  the  relief  granted  by 
Rule  6e-3(T)(b)(15)  is  available  only 
where  shares  of  the  underlying  fund  are 
offered  exclusively  to  separate  accounts, 
or  to  life  insurers  in  connection  with  the 
operation  of  a  separate  account,        v^^  , 
additional  exemptive  relief  may  be     ""  *  v 
necessary  if  the  shares  of  the  Insurance 
Trusts  are  also  to  be  sold  to  Qualified 
Plans,  the  Manager  or  General  Accounts. 
None  of  the  relief  provided  for  in  Rules 
6e-2(b)(15)  and  6e-3(T){b)(15)  relates  to 
Qualified  Plans,  the  Manager  or  General 
Accounts,  or  to  an  underlying  fund's 
ability  to  sell  its  shares  to  such 
purchasers.  It  is  only  because  some  of 
the  Separate  Accounts  that  may  invest 
in  the  Insurance  Trusts  may  themselves 
be  investment  companies  that  rely  upon 
Rules  6e-2  and  6e-3(T)  and  wish  to 
continue  to  rely  upon  the  relief 
provided  in  those  Rules,  that  the 
Applicants  are  applying  for  the 
requested  relief  If  and  when  a  material 
irreconcilable  conflict  arises  in  the 
context  of  the  Application  between  the 
Separate  Accounts  or  between  Separate 
Accounts  on  the  one  hand  and  Qualified 
Plans,  the  Manager  or  General  Accounts 
on  the  other  hand,  the  Participating 
Insurance  Companies,  Qualified  Plans, 
the  Manager  and  the  General  Accounts 
must  take  whatever  steps  are  necessary 
to  remedy  or  eliminate  the  conflict, 
including  eliminating  the  Insurance 
Funds  as  an  eligible  investment  option. . 
Applicants  have  concluded  that 
investment  by  the  Manager  or  the 
inclusion  of  Qualified  Plans  and 
General  Accounts  as  eligible 
shareholders  should  not  increase  the 
risk  of  material  irreconcilable  conflicts 
among  shareholders.  However, 
Applicants  further  assert  that  even  if  a 
material  irreconcilable  conflict     , 
involving  the  Qualified  Plans  or  General 
Accounts  arose,  the  Qualified  Plans  or 
General  Accounts,  unlike  the  Separate 
Accounts,  can  simply  redeem  their 
shares  and  make  alternative 
investments.  By  contrast,  insurance 
companies  cannot  simply  redeem  their 
separate  accounts  out  of  one  fund  and 
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invest  in  another.  Time  consuming, 
complex  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfers.  Applicants 
thus  argue  that  allowing  the  Manager, 
General  Accounts  or  Qualified  Plans  to 
invest  directly  in  the  Insurance  Trusts 
should  not  increase  the  opportunity  for 
conflicts  of  interest. 

6.  Applicants  assert  that  the  Treasury 
Regulations  made  it  possible  for  shares 
of  an  investment  company  to  be  held  by 
a  Qualified  Plan,  the  investment 
company's  investment  manager  or  its 
affiliates  or  General  Accounts  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  to  also 
be  held  by  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  life  insurance 
contracts.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986  ("Code")  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  separate  accounts 
funding  variable  annuity  contracts  and 
variable  life  contracts.  In  particular,  the 
Code  provides  that  such  contracts  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  contract  for  any  period 
(and  any  subsequent  period)  for  which 
the  separate  account  investments  are 
not,  in  accordance  with  regulations 
prescribed  by  the  Treasury  Department, 
adequately  diversified.  The  Treasury 
Regulations  provide  that,  in  order  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  However, 
the  Treasury  Regulations  also  contain 
certain  exceptions  to  this  requirement, 
one  of  which  allows  shares  in  an 
investment  company  to  be  held  by  the 
trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  to  also  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Treas.  Reg.  §  1.817- 
5(f)(3)(iii)). 

7.  Applicants  also  assert  that  the 
Treasury  Regulations  contain  another 
exception  that  permits  the  Insurance 
Funds  to  sell  shares  to  General 
Accounts  or  the  Manager  subject  to 
certain  conditions  (Treas.  Reg.  §  1.817- 
5(f)(3)(i),  (ii)). 

8.  The  promulgation  of  Rules  6e- 
2(b)(15)  and  6e-3{T)(b)(15)  preceded  the 
issuance  of  the  Treasury  Regulations 
which  made  it  possible  for  shares  of  an 
investment  company  to  be  held  by  a 
Qualified  Plan,  the  investment 
company's  investment  manager  or  its 
affiliates  or  General  Accounts  without 
adversely  afiecting  the  ability  of  shares 


in  the  same  investment  company  to  also 
be  held  by  the  separate  accounts  of    < 
insurance  companies  in  connection 
with  their  variable  life  insurance 
contracts.  Thus,  the  sale  of  shares  of  the 
same  investment  company  to  separate 
accounts  through  which  variable  life 
insurance  contracts  are  issued,  to 
Qualified  Plans,  to  the  investment 
company's  investment  manager  and  its 
affiliates  or  General  Accounts 
(collectively,  "eligible  shareholders") 
could  not  have  been  envisioned  at  the 
time  of  the  adoption  of  Rules  6e- 
2(b)(15)  and  6e-3(T){b)(15),  given  the 
then-current  tax  law. 

9.  Paragraph  (3)  of  section  9(a) 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)(1)  or  (a)(2).  Rule  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)(i)  and  (ii) 
provide  exemptions  ft'om  section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  investment 
company.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  imder 
section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  manager  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pvirsuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
the  fund.  The  partial  relief  granted  in 
Rules  6e-2(b){15)  and  6e-3(T)(bj(15) 
ft'om  the  requirements  of  section  9 
limits,  in  effect,  the  amount  of 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the 
policy  and  purposes  of  section  9.  Those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  section  9(a)  to  the 
many  individuals  in  an  insurance 
company  complex,  most  of  whom 


typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  assert  that  it  is  also 
unnecessary  to  apply  section  9(a)  of  the 
1940  Act  to  the  many  individuals  in 
various  imaffiliated  insurance 
companies  (or  affiliated  companies  of 
Participating  Insurance  Companies)  that 
may  utilize  the  Insurance  Funds  as  the 
funding  medium  for  variable  contracts. 
There  is  no  regulatory  purpose  in 
extending  the  monitoring  requirements 
to  embrace  a  full  application  of  section 
9(a) 's  eligibility  restrictions  because  of 
mixed  funding  or  shared  funding  and 
sales  to  Qualified  Plans,  the  Manager  or 
General  Accounts.  Those  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Insurance  Funds. 
Those  individuals  who  participate  in 
the  management  or  administration  of 
the  Insurance  Funds  will  remain  the 
same  regardless  of  which  separate 
accounts,  insurance  companies. 
Qualified  Plans  or  General  Accounts  use 
the  Insurance  Funds.  Therefore, 
applying  the  monitoring  requirements  of 
section  9(a)  because  of  investment  by 
separate  accounts  of  other  Participating 
Insurance  Companies  would  not  serve 
any  regulatory  piupose.  Furthermore, 
the  increased  monitoring  costs  would 
reduce  the  net  rates  of  retimi  realized  by 
contract  owners  and  Plan  participants. 
Moreover,  the  relief  requested  should 
not  be  affected  by  the  sale  of  shares  of 
the  Insiuance  Trusts  to  Qualified  Plans, 
the  Manager  or  General  Accounts.  The 
insulation  of  the  Insurance  Trusts  from 
those  individuals  who  are  disqualified 
under  the  1940  Act  remains  in  place. 
Because  Qualified  Plans,  the  Manager 
and  General  Accounts  are  not 
investment  companies  and  will  not  be 
deemed  affiliates  solely  by  virtue  of 
their  shareholdings,  no  additional  relief 
is  necessary. 

10.  Sections  13(a).  15(a),  and  15(b)  of 
the  1940  Act  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  underlying  fund 
shares  held  by  a  separate  account.  Rules 
6e-2(b)(15)(iii)  and  6e-3(T)(b)(15){iii) 
under  the  1940  Act  provide  partial 
exemptions  from  those  sections  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contract  owners  in  certain  limited 
circumstances.  Rides  6e-2(b)(15)(iii)(A) 
and  6e-3(T)(b)(15)(iii)(A)(I)  under  the 
1940  Act  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  in  ■ 
connection  with  the  voting  of  shares  of 
an  underlying  fund  if  such  instructions 
would  require  such  shares  to  be  voted 
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to  cause  such  imderlying  funds  to  make 
(or  refrain  from  making)  certain 
investments  that  would  result  in  ■ 
changes  in  the  subclassification  or 
investment  objectives  of  such 
underlying  funds  or  to  approve  or 
disapprove  any  contract  between  an 
underljdng  fund  and  its  investment 
manager,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  such  Rules).  Rules 
6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  under  the  1940  Act 
provide  that  the  insiuance  company 
may  disregard  contract  owners'  voting 
instructions  if  the  contract  owners 
initiate  any  change  in  such  underlying 
fund's  investment  policies,  principal 
underwriter,  or  any  investment  manager 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii)  and  (b)(7)(ii)(B)  and  (C)  of 
Rules  6e-2  and  6e-3(T)). 

11.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  is  an 
insurance  contract;  it  has  important 
elements  unique  to  insurance  contracts; 
and  it  is  subject  to  extensive  state 
regulation  of  insurance.  In  adopting 
Rule  6e-2(b)(15)(iii),  the  Commission 
expressly  recognized  that  state 
insurance  regulators  have  authority, 
pursuant  to  state  insurance  laws  or 
regulations,  to  disapprove  or  require 
changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Conunission  therefore 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
imdertaken  by  the  life  insiu«r."  In  this 
respect,  flexible  premium  variable  life 
insuremce  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts;  therefore.  Rule  6e- 
3(T)'s  corresponding  provisions 
presumably  were  adopted  in  recognition 
of  the  same  factors.  State  insurance 
regulators  have  much  the  same 
authority  with  respect  to  variable 
annuity  separate  accounts  as  they  have 
with  respect  to  variable  life  insurance 
separate  accoimts.  Insurers  generally 
assiune  both  mortality  and  expense  risks 
under  variable  annuity  contracts. 


Therefore,  variable  annuity  contracts 
pose  some  of  the  same  kinds  of  risks  to 
insiuers  as  variable  life  insurance 
contracts.  The  Commission  staff  has  not 
addressed  the  general  issue  of  state 
insurance  regulators'  authority  in  the 
context  of  variable  annuity  contracts, 
and  has  not  developed  a  single 
comprehensive  exemptive  rule  for 
variable  annuity  contracts. 

12.  The  Insiuance  Trusts'  sale  of 
shares  to  Qualified  Plans,  the  Manager 
or  General  Accounts  will  not  have  any 
impact  on  the  relief  requested  herein  in 
this  regard.  Shares  of  the  Insurance 
Funds  sold  to  Qualified  Plans  would  be 
held  by  the  trustees  of  such  Plans.  The 
exercise  of  voting  rights  by  Qualified 
Plans,  whether  by  the  trustees,  by 
participants,  by  beneficiaries,  or  by 
investment  managers  engaged  by  the 
Plans,  does  not  present  the  type  of 
issues  respecting  the  disregard  of  voting 
rights  that  are  presented  by  variable  life 
separate  accounts.  With  respect  to  the 
Qualified  Plans,  which  are  not 
registered  as  investment  companies 
under  the  1940  Act,  there  is  no 
requirement  to  pass  through  voting 
rights  to  Plan  participants.  Similarly, 
the  Manager  and  General  Accounts  are 
not  subject  to  any  pass-through  voting 
requirements.  Accordingly,  unlike  the 
case  with  insurance  company  separate 
accoimts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Qualified  Plans,  the  Manager  or  General 
Accounts. 

13^  Applicants  assert  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  A 
particular  state  insurance  regulatory 
body  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  states  in  which  the  insurance 
company  offers  its  policies.  The  fact  that 
different  Participating  Insurance 
Companies  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  different  or  enlarged 
problem. 

14.  Applicants  further  assert  that 
shared  funding  by  unaffiliated 
Participating  Insurance  Companies  is,  in 
this  respect,  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated 
Participating  Insurance  Companies, 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit  under  various 
circumstances.  Affiliated  Participating 
Insurance  Companies  may  be  domiciled 
in  different  states  and  be  subject  to 
differing  state  law  requirements. 
Affiliation  does  not  reduqe  the 


potential,  if  any  exists,  for  differences  in 
state  regulatory  requirements.  In  any 
event,  die  conditions  discussed  below 
are  designed  to  safeguard  against  and 
provide  procedures  for  resolving  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce. 

15.  Applicants  assert  that  the  right 
under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  of  an  insurance  company  to 
disregard  contract  owners'  voting 
instructions  does  not  raise  any  issues 
different  bom  those  raised  by  the 
authority  of  state  insiuance 
administrators  over  separate  accounts.  . 
Under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15),  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items 
and  under  certain  specified  conditions. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 
However,  a  particular  Participating 
Insurance  Company's  disregard  of 
voting  instructions  nevertheless  could 
conflict  with  the  majority  of  contract 
owner  voting  instructions.  The 
Participating  Insiuance  Company's 
action  could  arguably  be  different  than 
the  determination  of  all  or  some  of  the 
other  Participating  Insurance 
Companies  (including  affiliated 
insurers)  that  the  contract  owners' 
voting  instructions  should  prevail,  and 
could  either  preclude  a  majority  vote 
approving  the  change  or  could  represent 
a  minority  view.  If  the  Participating 
Insiu^nce  Company's  judgment 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  an  Insurance  Trust's 
election,  to  withdraw  its  separate- 
account's  investment  in  that  Insurance 
Trust,  and  no  charge  or  penalty  would 
be  imposed  as  a  result  of  such 
withdrawal. 

16.  With  respect  to  voting  rights,  it  is 
possible  to  provide  an  equitable  means 
of  giving  such  voting  rights  to  contract 
owners  and  to  Qualified  Plans,  the 
Manager  or  General  Accounts.  The 
transfer  agent(s)  for  the  Insurance  Trusts 
will  inform  each  shareholder,  including 
each  separate  account,  each  Qualified 
Plan,  the  Manager  and  each  General 
Accoimt,  of  its  share  ownership,  in  an  • 
Insurance  Trust.  Each  Participating 
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Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
the  "pass-through"  voting  requirement. 
Investment  by  Qualified  Plans  or 
General  Accounts  in  any  Insurance 
•Trust  will  similarly  present  no  conflict. 
The  likelihood  that  voting  instructions 
of  insurance  company  contract  owners 
will  ever  be  disregarded  or  the  possible 
withdrawal  referred  to  immediately 
above  is  extremely  remote  and  this 
possibility  will  be  known,  through 
prospectus  disclosure,  to  any  QualiHed 
Plan  or  General  Account  choosing  to 
invest  in  an  Insurance  Fund.  Moreover, 
even  if  a  material  irreconcilable  conflict 
involving  Qualified  Plans  or  General 
Accounts  arises,  the  Qualified  Plans  or 
General  Accounts  may  simply  redeem 
their  shares  and  make  alternative 
investments.  Votes  cast  by  the  Qualified 
Plans  or  General  Accounts,  of  course, 
cannot  be  disregarded  but  must  be 
counted  and  given  effect. 

17.  Applicants  assert  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Fund  would  or  should  be 
materially  different  from  what  they 
would  or  should  be  if  such  Insurance 
Fund  funded  only  variable  annuity 
contracts  or  variable  life  insurance 
policies,  whether  flexible  premium  or 
scheduled  premium  policies.  Each  type 
of  insurance  product  is  designed  as  a 
long-term  investment  program. 
Similarly,  the  investment  strategy  of 
Qualified  Plans  and  General  Accounts 
(i.e.,  long-term  investment)  coincides 
with  that  of  variable  contracts  and 
should  not  increase  the  potential  for 
conflicts.  Each  of  the  Insurance  Funds 
will  be  managed  to  attempt  to  achieve 
its  investment  objective,  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product  or  other 
investor.  There  is  no  reason  to  believe 
that  different  features  of  various  types  of 
contracts  will  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  The  sale  emd  ultimate 
success  of  all  variable  insurance 
products  depends,  at  least  in  part,  on 
satisfactory  investment  performance, 
which  provides  an  incentive  for  the 
Participating  Insurance  Company  to 
seek  optimal  investment  performance. 

18.  Furthermore,  Applicants  assert 
that  no  one  investment  strategy  can  be 
idMitified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance  and  investment  goals.  A 
fund  supporting  even  one  type  of 
insurance  product  must  accommodate 
these  diverse  factors  in  order  to  attract 
and  retain  purchasers.  Permitting  mixed 


and  shared  funding  will  provide 
economic  justification  for  the  growth  of 
the  Insurance  Trust.  In  addition, 
permitting  mixed  and  shared  funding  • 
will  facilitate  the  establishment  of 
additional  series  serving  diverse  goals. 
The  broader  base  of  contract  owners  and 
shareholders  can  also  be  expected  to 
provide  economic  justification  for  the 
creation  of  additional  series  of  each 
Insurance  Trust  with  a  greater  variety  of 
investment  objectives  and  policies. 

19.  Applicants  note  that  section 

81 7(h)  of  the  Code  is  the  only  section  in 
the  Code  where  separate  accounts  are 
discussed.  Section  817(h)  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  contracts  held 
in  the  portfolios  of  management 
investment  companies.  Treasury 
Regulation  1.817-5,  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  in 
paragraph  (f)(3),  among  other  things, 
"qualified  pension  or  retirement  plans," 
"the  general  account  of  a  life  insurance 
company,"  "the  manager  *  *  *  of  an 
investment  company"  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company. 
Therefore,  neithef  the  Code  nor  the 
Treasury  Regulations  thereunder 
present  any  inherent  conflicts  of  interest 
if  Qualified  Plans,  Separate  Accounts, 
the  Manager  and  General  Accounts  all 
invest  in  the  same  underlying  fund. 

20.  Applicants  assert  that  the  ability 
of  the  Insurance  Trusts  to  sell  their 
respective  shares  directly  to  Qualified 
Plans,  the  Manager  or  General  Accounts 
does  not  create  a  "senior  security,"  as 
such  term  is  defined  under  section  18(g) 
of  the  1940  Act,  with  respect  to  any 
contract  owner  as  opposed  to  a 
participant  under  a  Qualified  Plan,  the 
Manager  or  a  General  Account.  As  noted 
above,  regardless  of  the  rights  and 
benefits  of  contract  owners  or  Plan 
participants,  the  Separate  Accounts, 
Qualified  Plans,  the  Manager  and  the 
General  Accounts  have  rights  only  with 
respect  to  their  respective  shares  of  the 
Insurance  Trusts.  They  can  only  redeem 
such  shares  at  net  asset  value.  No 
shareholder  of  any  of  the  Insurance 
Trusts  has  any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 

21.  Applicants  assert  that  permitting 
an  Insurance  Trust  to  sell  its  shares  to 
the  Manager  in  compliance  with  Treas. 
Reg.  1.817-5  will  enhance  Insurance 
Trust  management  without  raising 
significant  concerns  regarding  material 
irreconcilable  conflicts.  Applicants 
assert  that,  unlike  the  circumstances  of 
many  investment  companies  that  serve 
as  underlying  investment  media  for 


variable  insurance  products,  the 
Insurance  Trusts  may  be  deemed  to  lack 
an  insurance  company  "promoter"  for 
purposes  of  Rule  14a-2  under  the  Act. 
It  is  anticipated  that  many  other 
Insurance  Trusts  may  lack  an  insurance 
company  promoter.  Accordingly, 
Applicants  aSsert  that  such  Insurance 
Trusts  will  be  subject  to  the 
requirements  of  section  14(a)  of  the 
1940  Act,  which  generally  requires  that 
an  investment  company  have  a  net 
worth  of  $100,000  upon  making  a  public 
offering  of  its  shares. 

22.  Applicants  assert  that  given  the 
conditions  of  Treas.  Reg.  1.817-5(i)(3) 
and  the  harmony  of  interest  between  an 
Insurance  Trust,  on  the  one  hand,  and 
its  Manager  or  a  Participating  Insurance 
Company,  on  the  other,  little  incentive 
for  overreaching  exists.  Applicants 
assert  that  such  investments  should  not 
implicate  the  concerns  discussed  above 
regarding  the  creation  of  material 
irreconcilable  conflicts.  Instead, 
Applicants  assert  that  permitting 
investment  by  the  Manager  will  permit 
the  orderly  and  efficient  creation  and 
operation  of  Insurance  Trusts,  and 
reduce  the  expense  and  uncertainty  of 
using  outside  parties  at  the  early  stages 
of  Insurance  Trust  operations. 

23.  Applicants  assert  that  various 
factors  have  limited  the  number  of 
insurance  companies  that  offer  variable 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  name  recognition  by  the  public  of 
certain  Participating  Insurance 
Companies  as  investment  experts.  In 
particular,  some  smaller  life  insurance 
companies  may  not  find  it  economically 
feasible,  or  within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Use  of  the  Insurance  Trusts  as  a 
common  investment  medium  for 
variable  contracts.  Qualified  Plans  and 
General  Accounts  would  help  alleviate 
these  concerns,  because  Participating 
Insurance  Companies,  Qualified  Plans 
and  General  Accounts  will  benefit  not 
only  from  the  investment  and 
administrative  expertise  of  TCW,  or  any 
other  investment  manager  to  an 
Insurance  Fund,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Therefore,  making  the  Insurance  Trusts 
available  for  mixed  and  shared  funding 
and  permitting  the  purchase  of 
Insurance  Trust  shares  by  Qualified 
Plans  and  General  Accounts  may 
encourage  more  insurance  companies  to 
offer  variable  contracts,  and  this  should 
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result  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation.  Mixed 
and  shared  funding  also  may  benefit 
variable  contract  owners  by  eliminating 
a  significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Furthermore,  granting  the 
requested  relief  should  result  in  an 
increased  amoimt  of  assets  available  for 
investment  by  the  Insurance  Trusts. 
This  may  benefit  variable  contract 
owners  by  promoting  economies  of 
scale,  by  reducing  risk  through  greater 
diversification  due  to  increased  money 
in  the  Insurance  Trusts,  or  by  making 
the  addition  of  new  Insurance  Funds 
more  feasible. 

Applicants'  Conditions 

Applicants  consent  to  the  following 
conditions: 

1 .  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  ("Board")  of  each 
Insurance  Trust  shall  consist  of  persons 
who  are  not  "interested  persons"  of  the 
Insurance  Trust,  as  defined  by  section 
2(a)(19)  of  the  1940  Act  and  the  rules 
thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (1)  For  a 
period  of  90  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (2) 
for  a  period  of  150  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (3)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  the 
respective  Insurance  Trust  for  the 
existence  of  any  material  irreconcilable 
conflict  among  and  between  the 
interests  of  the  contract  owners  of  all 
Separate  Accounts,  participants  of 
Qualified  Plans,  the  Manager  or  General 
Accounts  investing  in  that  Insurance 
Trust,  and  determine  what  action,  if 
any,  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (1)  An  action  by  any 
state  insurance  regulatory  authority;  (2) 
a  change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (3)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (4)  the  manner  in  which  the 
investments  of  any  Insurance  Fund  are 
being  managed;  (5)  a  difference  in 
voting  instructions  given  by  variable 


annuity  contract  owners,  variable  life 
insurance  contract  owners.  Plan 
trustees,  or  Plan  participants;  (6)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  contract  owners;  or  (7)  if 
applicable,  a  decision  by  a  Qualified 
Plan  to  disregard  the  voting  instructions 
of  Plan  participants. 

3.  Any  Qualified  Plan  that  executes  a 
fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  assets  of  an  Insurance  Trust,  any 
Participating  Insurance  Company  (on 
their  own  behalf,  as  well  as  by  virtue  of 
any  investment  of  general  account  assets 
in  all  Insurance  Trusts),  and  the 
Manager  (collectively,  "Participants") 
will  report  any  potential  or  existing 
conflicts  to  the  Board.  Each  of  the 
Participants  will  be  responsible  for 
assisting  the  Board  in  carrying  out.the 
Board's  responsibjlities  under  these 
conditions  by  providing  the  Board  with 
all  information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded  emd,  if  pass- 
through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  that  is 
a  Participant  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  and  Qualified  Plans 
investing  in  an  Insurance  Trust  under 
their  agreements  governing  participation 
in  the  Insurance  Trust,  and  such 
agreements  shall  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners  or,  if  applicable,  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Insurance  Trust,  or  a 
majority  of  its  disinterested  trustees  or 
directors,  that  a  material  irreconcilable 
conflict  exists,  the  relevant  Participating 
Insurance  Companies  and  Qualified 
Plans  shall,  at  their  expense  or,  at  the 
discretion  of  a  Manager  to  an  Insurance 
Trust,  at  that  Manager's  expense,  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (1) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  relevant  Insurance  Trust  or  any 
series  therein  and  reinvesting  such 
assets  in  a  different  investment  medium 


(including  another  Insurance  Fund,  if 
any);  (2)  in  the  case  of  Participating 
Insurance  Companies,  submitting  the 
question  of  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  contract  owners  or  variable  life 
insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change:  (3)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Qualified  Plans  from  the  affected 
Insurance  Trust  or  any  Insurance  Fund 
and  reinvesting  those  assets  in  a 
different  investment  medium;  and  (4) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  Insurance  Trust's 
election,  to  withdraw  its  Separate 
Account's  investment  in  the  Insurance 
Trust,  and  no  charge  or  penalty  wilTbe 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Plan  participant 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Qualified  Plan  may  be 
required,  at  the  election  of  die  Insurance 
Trust,  to  withdraw  its  investment  in  the 
Insurance  Trust,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  "The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the' 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Insurance 
Trust,,  and  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners  or,  as 
applicable.  Plan  participants. 

For  the  purposes  of  this  Condition  (4). 
a  majority  of  die  disinterested  members 
of  the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the 
Insurance  Trust  or  its  Manager(s)  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 


7632 


Federal  Register /Vol.  68,  No.  31 /Friday.  February  14.  2003 /Notices 


Federal  Register /Vol.  68.  No.  31 /Friday,  February  14.  2003 /Notices 


7633 


Participating  Insurance  Company  shall 
be  required  by  this  Condition  (4)  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
contract  owners  materially  adversely 
affected  by  the  material  irreconcilable 
conflict.  No  Qualified  Plan  shall  be 
required  by  this  Condition  (4)  to 
establish  a  new  funding  medium  for 
such  Qualified  Plan  if  (a)  a  majority  of 
Plan  participants  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
such  offer  or  (b)  pursuant  to  governing 
Plan  documents  and  applicable  law,  the 
Plan  makes  such  decision  without  Plan 
participant  vote. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
whose  contracts  are  funded  through  a 
registered  Separate  Account  for  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass-  * 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  such 
Participating  Insurance  Companies  will 
vote  shares  of  each  Insurance  Fund  held 
in  their  registered  Separate  Accounts  in 

a  manner  consistent  with  voting 
instructions  timely  received  from  such 
contract  owners.  Each  Participating 
Insurance  Cbmpany  will  vote  shares  of 
each  Insurance  Fund  held  in  its 
registered  Separate  Accounts  for  which 
no  timely  voting  instructions  are 
received,  as  well  as  shares  held  by  its 
General  Accounts,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accoimts  investing  in  an 
Insurance  Trust  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  an 
Insurance  Trust's  shares  and  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  registered  Separate 
Accounts  investing  in  an  Insurance 
Trust  shall  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Insurance  Trust. 
Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents. 

7.  An  Insurance  Trust  will  notify  all 
Participating  Insurance  Companies  and 
Qualified  Plans  that  disclosure 
regarding  potential  risks  of  mixed  and 
sh^ctd  funding  may  be  appropriate  in 


prospectuses  for  any  of  the  Separate 
Accounts  and  in  Plan  documents.  Each 
Insurance  Trust  shall  disclose  in  its 
prospectus  that:  (1)  Shares  of  the 
Insurance  Trust  are  offered  to  insurance 
company  separate  accounts  which  fund 
both  vsiriable  aimuity  and  variable  life 
insurance  contracts,  and  to  Qualified 
Plans  and  General  Accounts;  (2)  due  to 
differences  of  tax  treatment  or  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Insurance  Trust  and  the  interests  of 
Qualified  Plans  or  General  Accounts 
investing  in  the  Insurance  Trust  might 
at  some  time  be  in  conflict;  and  (3)  the 
Board  will  monitor  the  Insurance  Trust 
for  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

8.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  emd  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  If  and  to  tne  extent  Rule  6e-2  and 
Rule  6e-3(T)  under  the  1940  Act  are 
amended,  or  Rule  6e-3  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then  each 
Insurance  Trust  and/or  the  Participating 
Insurance  Companies,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rule  6e-2  and 
Rule  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

10.  Each  Insurance  Trust  will  comply 
with  all  provisions  of  the  1940  Act 
requiring  voting  by  shareholders 
(which,  for  these  purposes,  shall  be  the 
persons  having  a  voting  interest  in  the 
shares  of  that  Insurance  Trust),  and  in 
particular  each  Insurance  Trust  will 
either  provide  for  annual  meetings 
(except  insofar  as  the  Conunission  may 
interpret  section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not  one  of  the 
trusts  described  in  section  16(c)  of  the 
1940  Act)  as  well  as  with  section  16(a) 
of  the  1940  Act  and,  if  and  when 
applicable,  section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Trust  will . 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a]  of  the 


1940  Act  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

11.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners,  the 
Manager  will  vote  its  shares  in  the  same 
proportion  as  all  contract  owners  having 
voting  rights  with  respect  to  the  relevant 
Insurance  Trust;  provided,  however, 
that  the  Manager  or  any  General 
Account  shall  vote  their  shares  in  such 
other  manner  as  may  be  required  by  the 
Commission  or  its  staff. 

12.  The  Participants  shall  at  least 
annually  submit  to  the  Board  of  an 
Insurance  Trust  such  reports,  materials 
or  data  as  the  Board  may  reasonably 
request  so  that  it  may  fully  carry  out  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  Application 
and  said  reports,  materials  and  data 
shall  be  submitted  more  frequently,  if 
deemed  appropriate,  by  the  Board.  The 
obligations  of  Participating  Insurance 
Companies  and  Participating  Qualified 
Plans  to  provide  these  reports,  materials 
and  data  to  the  Board  of  the  Insurance 
Trust  when  it  so  reasonably  requests, 
shall  be  a  contractual  obligation  of  the 
Participating  Insurance  Companies  and 
Participating  Qualified  Plans  under 
their  agreements  governing  participation 
in  each  Insurance  Trust. 

13.  If  a  Qualified  Plan  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  an  Insurance  Trust,  the  Insurance 
Trust  shall  require  such  Plan  to  execute 
a  peuiicipation  agreement  with  such 
Insurance  Trust  which  includes  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Qualified  Plan  will 
execute  an  application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the 
shares  of  any  Insurance  Trust. 

Conclusion 

For  the  reasons  and  upon  the  fkcts 
summarized  above.  Applicants  assert 
that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-3717  Filed  2-13-03:  8:45  am] 
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Orders  on  RAES 

February  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act")'  and  Rule  19b-4 
thereimder,2  notice  is  hereby  given  that 
on  November  26.  2002,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  January  21, 
2003.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule<change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  regarding  broker-dealer  access  to 
RAES.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  sununaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  )aime  Galvan,  Attorney,  CBOE, 
to  lennifer  Colihan,  Special  Counsel,  Division  of 
Market  Regulation.  Commission,  dated  lanuary  17, 
2003  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Exchange  changed  the  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule  Change  and  the 
Purpose  section  of  the  filing  to  correctly  describe 
the  proposal,  and  made  non-substantive,  clarifying 
changes  to  the  rule  text. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

CBOE  proposes  to  amend     ; 
Interpretation  and  Policy  .01  of  CBOE 
Rule  6.8  to  allow  the  appropriate  Floor 
Procedure  Committee  to  determine,  on  a 
class  and/or  series  basis,  to  prohibit 
access  to  RAES  for  broker-dealer  orders 
after  3  p.m.  Currently,  the  appropriate 
Floor  Procedure  Committee  may  permit 
broker-dealer  orders  on  RAES  during 
the  trading  day  for  options  by  class  and/ 
or  series.  CBOE  proposes  to  expand 
access  to  RAES  for  broker-dealer  orders, 
but  some  issues  arise  from  3  p.m.  until 
the  close  especially  for  American  style 
options,  which  permit  early  exercise. 

Options  pricing  niodels  used  by  CBOE 
members  to  generate  the  autoquote  on 
CBOE  utilize  the  price  of  underlying 
securities  on  the  appropriate  securities 
exchange.*  Once  the  imderlying  stock 
stops  trading,  there  is  no  price  feed  irom 
the  underlying  securities  to 
automatically  update  the  options 
pricing  models.  Therefore,  the  hundreds 
of  options  series  must  be  updated 
manually.  If  broker-dealer  orders  are 
permitted  on  RAES  this  could 
potentially  increase  the  number  of 
automatically  executed  orders 
significantly,  (especijdly  when  a  news 
release  occurs  after  the  close  of  the 
securities  exchanges  but  before  the  close 
of  CBOE),  which  if  the  increase  in 
orders  is  significantly  large,  could  create 
even  more  difficulties  in  updating  the 
option  pricing  models  in  a  timely 
manner. 

Due  to  the  increase  in  potential  orders 
occurring  electronically  at  a  greater 
speed,  CBOE  would  like  to  permit  RAES 
access  in  more  classes  and/or  series  for 
broker-dealer  orders,  but  permit  the 
appropriate  floor  procedure  committee 
to  limit  the  access  in  classes  or  series, 
where  appropriate,  to  the  time  period 
when  the  exchanges  for  the  underl)dng 
securities  are  open  for  their  regular 
trading  session,  i.e.,  until  3  p.m.  The 
proposed  nde  change  would  provide  a 
solution  that  would  permit  broker- 
dealers  to  have  access  for  the  vast 
majority  of  the  trading,  while  at  the 
same  time  minimizing  stress  to  the 
options  pricing  models  when  they  are 
manually  updated.  CBOE  believes  that 
this  proposed  rule  change  would 
provide  flexibility,  while  at  the  same 
time  permitting  increased  competition 
for  electronic  orders. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Exchange  Act  ^  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  ^  in  particular  in  that  it  t 
should  promote  just  and  equitable 
principles  of  trade,  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  meuket  system,  and 
protect  investors  and  the  public  interest. 
The  proposed  rule  change  would 
promote  competition,  remove 
impediments  to  and  perfect  the 
mechanism  to  a  free  and  open  market  by 
permitting  greater  competition  for 
electronic  order.  The  proposed  rule 
change  woiUd  permit  broker-dealer 
orders  to  have  RAES  access  in  more 
option  classes  and/or  series,  and  thus 
promote  competition  for  these  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the-date  of 
publication  of  this  notice  in  the  Federal 
Register  or  v\athin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  fo  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  forgoing, 
including  whether -the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


*  For  purposes  of  this  discussion  securities 
exchanges  includes  NASDAQ. 


M5U.S.C.  78f(b). 
« 15  U.S.C  78f(b)(5). 
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Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
aipendroents,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  SR-CBOE- 
2002-69  and  should  be  submitted  by 
March  7,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'  , 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-3715  Filed  2-13-03;  8:45  am) 
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Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  Relating  to  Its  DPM 
Membership  Ownership  Requirement 

February  10.  2003. 

I.  Introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  April  19, 
2002,  the  Chicago  Board  Option 
Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
to  amend  CBOE  Rule  8.85(e).  On  June 
10,  2002,  the  proposed  rule  change  was 
published  in  the  Federal  Register. -<  The 
Commission  received  one  comment 
letter.-*  On  January  23,  2003,  the 


Exchange  filed  Amendment  No.  1.^  The 
Commission  approves  the  proposed  rule 
change,  as  amended,  and  publishes  this 
notice  to  solicit  comments  on 
Amendment  No.  1.  The  Commission 
also  approves  Amendment  No.  1  on  an 
accelerated  basis. 

II.  Description  of  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  amend  Rule 
8.85(e)  pertaining  to  the  Designated 
Primary  Market-Maker  ("DPM")  seat 
ownership  requirement.  Currently,  the 
DPM  seat  ownership  requirement,^ 
contained  in  CBOE  Rule  8.85(e), 
requires  each  DPM  to  own  at  least  one 
Exchange  membership.  The  rule  also 
provides  that  this  requirement  is 
satisfied  if  the  senior  principal  of  the 
DPM  owned  the  required 
membership(s). 

The  Exchange  now  proposes  to  amend 
CBOE  Rule  8.85(e)  to  make  DPM  seat 
ownership  requirements  applicable  to 
each  tradihg  location  (as  opposed  to 
each  DPM  organization).  Thus,  under 
the  rule  a  DPM  organization  will  be 
required  to  own  a  seat  for  each  trading 
location  in  which  a  DPM  organization 
serves  as  a  DPM,  as  determined  by  the 
Exchange's  Modified  Trading  System 
Appointments  Committee  ("MTS 
Committee").^  Under  the  proposal  the 
term  "trading  location,"  is  defined  as 
"any  separate,  identifiable  unit  of  a 
DPM  organization  that  applies  for  and  is 
allocated  options  classes  by  the 
appropriate  Allocations  Committee." 
The  proposed  rule  change  also 
stipulates  that  each  DPM  organization 
will  have  ninety-days  from  the  date  of 
Commission  approval  to  satisfy  the  new 
ownership  requirements. 

CBOE  also  proposes  to  eliminate  the 
provision  allowing  a  senior  principal  of 
a  DPM  to  own  a  membership  instead  of 
the  DPM  organization  for  the  purpose  of 
satisfying  a  DPM's  seat  ownership 
requirements.  Thus,  each  DPM 
organization  would  be  required  to 
directly  own  seats  to  fulfill  the 


'17CFR20O.3O-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  See  S»!curities  ExchangR  Act  Release  No.  46020 
(June  3.  2002).  67  FR  39758  (|une  10.  2002). 

■•  Sf^  Letter  from  Margaret  Wiermanski.  Chief 
Compliance  OfTicer.  TD  Options.  LLC.  to  Kelly 
Riley.  Senior  Special  (xiunscl.  Division  of  Market 


Regulation  ("Division"),  Commission,  dated  luly 
16.  2002  ("TD  Options  Comment  Letter"). 

■*  See  Letter  from  Angelou  Evangelou.  Senior 
Attorney.  Legal  Division.  CBOE  to  Deborah  Flynn. 
Assistant  Director.  Division.  Commission,  dated 
lanuary  23.  2003  ("Amendment  No.  1").  In 
Amendment  No.  1.  CBOE  clarifies  that  the  term 
"trading  location."  as  used  in  Rule  B.85(e),  is 
defined  "as  any  separate,  identifiable  unit  of  a  DPM 
organization  that  applies  for  and  is  allocated 
options  classes  by  the  appropriate  Allocation 
Committee." 

•  See  Securities  Exchange  Act  Release  No.  43186 
(August  21.  2000).  65  FR  51880  (August  25.  2000) 
(Order  approving  File  No.'  SR-CBOE-99-37). 

'The  MTS  Committee  is  the  Committee 
responsible  for  reviewing  and  ensuring  compliance 
with  CBOE  Rule  8.85. 

"  See  Amendment  No.  I,  supra  note  5. 


requirements  pursuant  to  CBOE  Rule 
8.85(e). 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  from  TD  Options,  LLC 
("TD  Options").®  TD  Options  expressed 
concern  that  the  proposal:  (1)  Did  not 
sufficiently  explain  its  claim  that  the 
amendment  to  the  DPM  seat  ownership 
rule  would  promote  a  long-term 
commitment  to  the  Exchange.  (2)  did 
not  provide  sufficient  rationale  to 
explain  why  the  DPM  seat  ownership 
requirement  would  no  longer  be 
satisfied  by  a  principal's  seat  ownership 
under  the  proposal,  and  (3)  lacked 
clarity  with  regard  to  the  definition  of 
"trading  location." 

In  CBOE's  response  to  the  comments 
from  TD  Options,!"  the  Exchange 
indicated  that  the  proposal  would 
ensure  that  DPMs  have  a  long-term 
commitment  to  the  Exchange  because 
DPMs  are  allocated  valuable  securities 
by  the  CBOE,  derive  considerable 
benefits  bom  those  allocations,  but 
currently  do  not  have  to  pay  for  such 
allocations.  Thus,  the  CBOE  suggested 
that  by  amending  its  Rule  8.85(e)  to 
align  the  DPM  seat  ownership 
requirements  with  the  allocation  of 
option  classes,  the  DPM  commitment  to 
Exchange  would  be  enhanced,  and  the 
likelihood  of  seat  lease-related  problems 
that  could  compromise  a  DPM's  ability 
to  open  trading  in  its  allocated  option 
classes  would  be  reduced.  The      • 
Exchange  also  indicated  that 
eliminating  a  DPM's  ability  to  fulfill  its 
seat  ownership  requirement  through  a 
principal  ownership  should  enable 
CBOE  to  better  monitor  compliance 
with  the  rule,  particularly  in  the  present 
environment  where  individuals  join  and 
leave  DPM  organizations  with  increased 
frequency  due  to  industry 
consolidation.  In  the  CBOE  Response 
Letter,  the  Exchange  also  explained  that 
it  was  seeking  to  clarify  what  may  be 
considered  a  trading  location  in 
instances  where  what  physically 
appears  to  be  two  trading  stations  is 
actually  one  trading  station,  or 
conversely,  where  what  physically 
appears  to  be  one  trading  station  is 
actually  two  trading  stations.  In 
Amendment  No.  1,  CBOE  further 
clarified  that  the  term  "trading 
location,"  as  used  in  this  proposed  rule 
change  would  refer  to  any  separate, 
identifiable  unit  of  a  DPM  organization 
that  applies  for  and  is  allocated  options 


classes  by  the  appropriate  Allocation 
Committee. '  ^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1 ,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the ' 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-18,  Amendment  No.  1, 
and  should  be  submitted  by  March  7, 
2003. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  ^^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act, '3  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  proposed  rule  change  will  require 
that  a  DPM  own  an  Exchange 
membership  or  seat  for  every  trading 
location,  i.e.,  any  separate,  identifiable 
imit  of  a  DPM  organization  that  applies 
for  and  is  allocated  options  classes  by 
the  appropriate  Allocation  Committee. 
The  Commission  believes  that  the 
Exchange's  effort  to  ensure  stability  in 
its  options  market  by  amending  the 


"  See  TD  Options  Comment  Letter,  supra  note  4. 

'"See  Letter  from  Angelou  Evangelou.  Senior 
Attorney,  Legal  Division.  CBOE  to  Marc  McKay le. 
Special  Counsel,  Division.  Commission,  dated 
October  10.  2002  ("CBOE  Response  Letter"). 


"  See  Amendment  No.  1.  supra  note  5. 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'3 15  U.S.C.  78f(b)(5). 


DPM  seat  Ownership  requirements  is  not 
unreasonable.  By  requiring  each  DPM  to 
own  an  Exchange  membership  per 
trading  location,  the  Exchange  seeks  to 
ensure  a  DPM's  long-term  commitment 
to  the  Exchange.  The  proposal  should 
discourage  entities  from  seeking  short- 
term  DPM  appointments,  which  could 
be  disruptive  to  the  trading  of  allocated 
options  classes,  because  DPMs  will  be 
required  to  make  a  substantial  financial 
commitment  to  the  Exchange.  DPMs 
that  own  a  membership  in  the  Exchange 
should  be  more  willing  to  invest  the 
time,  effort,  and  funding  needed  to 
build  and  foster  a  stable  market  place 
for  the  trading  of  their  allocated  options 
classes.  This  should  provide  enhanced 
trading  benefits  to  investors  by 
increasing  liquidity  and  trading 
stability.  Moreover,  the  proposal  could 
help  to  preserve  the  integrity  of  the 
Exchange  because  DPMs  will  have  a 
vested  interest  in  ensuring  that  the 
Exchange  maintains  high  standards. 

Further,  the  Commission  believes  that 
the  proposed  amendment  to  the  DPM 
seat  ownership  requirement  should 
provide  incentives  to  DPMs  that  are 
allocated  existing  CBOE  options,  or 
seeking  allocations  in  established  option 
classes,  to  maintain  sufficient  capital  to 
operate  as  a  DPM,  which  should  result 
in  greater  liquidity  and  investor 
protections  in  those  options  classes.  The 
proposal  could  further  CBOE's  interest 
in  securing  long-term  commitments  to 
the  Exchange  because  members  that  are 
committed  to  the  Exchange  should  have 
greater  incentives  to  ensure  the  orderly 
and  effective  operation  of  the  market. 

The  proposed  rule  change  also 
eliminates  the  provision  allowing  a 
senior  principal  of  a  DPM  to  own  a 
required  membership  instead  of  the 
DPM  organization  for  the  purpose  of 
satisfying  a  DPM's  seat  ownership 
requirements.  Instead,  each  DPM 
organization  would  be  required  to 
maintain  direct  ownership  of  any  seats 
pursuant  to  CBOE  Rule  8.85(e).  The 
Commission  believes  that  this 
requirement  is  consistent  with  the  Act. 
In  particular,  the  Commission  believes 
that  eliminating  a  DPM's  ability  to  fulfill 
its  seat  ovtmership  requirement  through 
a  principal's  ovsmership  could  enhance 
the  Exchange's  ability  to  monitor  DPM 
compliance  with  CBOE  Rule  8.85  by 
helping  to  eliminate  any  confusion  that 
may  result  from  industry  consolidation 
or  a  principal's  leaving  or  joining  a  QPM 
organization.  The  Commission  believes 
that  by  requiring  the  DPM  organization 
to  have  direct  ownership  of  the  seat,  the 
proposal  could  help  assure  the  DPM's 
long-term  conunitment  to  the  Exchange, 
and  its  willingness  to  invest  the  time, 
effort,  and  funding  needed  to  build  and 


foster  a  stable  market  place  for  the 
trading  of  its  allocated  options  classes. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  CBOE  filed 
Amendment  No.  1  in  response  to 
comments  it  received  after  the 
publication  of  the  notice  of  the  filing  of " 
the  proposed  rule  change,  to  clarify  the 
definition  of  the  term  "trading 
location."  Because  Amendment  No.  1  is 
responsive  to  the  commenter's  concerns, 
the  Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change,  as  amended  by 
Amendment  No.  1. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change,  as  amended,  (File 
No.  SR-CBOE-2002-18)  be,  and  it 
hereby  is  approved. 

For  the  Commission,  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  03-3716  Filed  2-13-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47331;  File  No.  SR-NASD- 
2003-Oq 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecdveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  inc.  Relating  to  Fees 
Applicable  to  the  NASD  Alternative 
Display  Facility 

February  10,  2003. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
30,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  IH  below,  which  Items 
have  been  prepared  by  the  NASD. 
NASD  has  designated  the  proposed  rule 
change  as  one  that  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  NASD  pursuant  to 


'*  15  U.S.C.  78s(b)(2). 
"17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(4). 
2  17CFR240.19b-4. 
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paragraph  (f)(2)  of  Rule  19b-4  under  the 
Act. '  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  the 
NASD  Rule  7000A  Series  to  designate 
transaction  and  quotation  related  fees 
applicable  to  activities  in  the  NASD's 
Alternative  Display  Facility  ("ADF"). 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Proposed  new  language 
is  in  italics;  proposed  deletioiis  are  in 
bracliets. 


7000A.  Charges  for  ADF  Services  and 
Equipment 

7010 A.  System  Services 

(a)  Trade  Reporting  and  Comparison 
(and  Reporting!  Service 

The  following  charges  shall  be  paid 
by  ADF  participants  for  use  of  the  Trade 
Reporting  and  Comparison  [and 
Reporting!  Service  (TRACS): 

Transaction  Related  Charges: 

Comparison    $0.014/side  per  100 
shares  (minimum  400  shares;  maximum 
7.500  shares) 

Automated  Give-Up    $0.029/side  (if 
the  associated  publicly  disseminated 
tmde  is  not  reported  to  the  media 
f/iroug/j  the  ADF) 

Qualified  Special  Representative 
$0.029/ side  (if  the  associated  publicly 
disseminated  trade  is  not  reported  to  the 
media  through  the  ADF) 

Late  Report— T+N    $0.30/side  unless 
the  trade  is  executed  outside  normal 
ADF  operating  hours  of  8:00  a.m.  to  6:30 
p.m.  and  the  member's  average  publicly 
disseminated  trades  reported  to  the 


media  through  the  ADF  per  day  during 
the  billing  period  is  150,000  or  greater 
(Browse/query    $0.28/query*l 
[Trade  Reporting    $.029/side 
(applicable  only  to  reportable 
transaction  not  subject  to  trade 
comparison  through  TRACS)  *  *] 
Corrective  Transaction  Charge 
$0.25/  Break,  Decline.  Reversal 
transaction,  paid  by  each  party 

(b)  Quotation  Updates 

The  following  quotation  update 
charges  will  apply  based  on  the  average 
daily  number  of  publicly  disseminated 
trades  reported  to  the  media  through  the 
ADF  during  the  billing  period.  [A 
member  will  be  charged  $0.01  per 
quotation  update  in  the  ADF  quotation 
montage  on  those  quotation  updates  that 
exceed  three  times  the  number  of 
transactions,  reported  to  the  ADF  by  the 
member.!  A  "quotation  update" 
includes  any  change  to  the  price  or  size 
of  a  displayed  quotation.  [This  charge 
will  be  determined  on  a  monthly  basis.! 


Average  trades  reported  througti  the  ADF  per 
day 

Less  than  1 

Between  1  and  100.000 

Between  100,001  and  150.000 

Greater  than  150.000 


Quotation  update  charge 


$.02  per  quotation  update 

$.01  per  quotation  update 

$.01  per  10  quotation  update 
No  Charge 


Quotes  update  provided  at  rm  charge 


None. 

5  quotation  updates  per  trade. 

10  quotation  updates  per  trade. 

N/A 


[(c)  Volume  Discounts  on  Transaction 
and  Quotation  Fees 

During  the  initial  six  months  of 
operation  of  the  ADF,  except  as 

Trades  per  montti 

Up  to  2,000 

2,001  to  4,000  

4.001  to  6.000  

6,001  to  8,000 

8,001  or  greater 


provided  in  paragraph  (d)  below, 
transaction  fees  incurred  pursuant  to 
paragraph  (a)  above,  except  the  browse/ 
query  fee,  and  quotation  update  fees 


incurred  pursuant  to  paragraph  (b) 
above  will  be  discounted  on  the 
following  incremental  basis:] 


Chargeable  quotation  updates  per  month 


Up  to  8.000  

8.001  to  15,000  ... 
15,001  to  25,000  . 
25,001  to  35,000  . 
35,001  or  greater 


Discount 


0% 

10% 

25% 

35% 

50%! 


[(d)  Limited  Period  Without  Transaction 
and  Quotation  Charges! 

[During  the  initial  six  months  of 
operation  of  the  ADF.  members  will  not 
be  charged  for  transaction  fees  incurred 
pursuant  to  paragraph  (a)  aboye  and  the 
quotation  fees  incurred  pursuant  to 
paragraph  (b)  above  for  up  to  a  three- 
month  period.  The  three-month  "no 
transaction"  fee  period  begins  on  the 
first  day  on  which  a  member  has 
incurred  charges  under  paragraph  (a)  or 
paragraph  (b)  above,  and  will  continue 


M7  CFR  240.19t>-4(f)(2). 

I*  Each  TRACS  query  incurs  the  $0.28  fee: 
however,  the  first  accept  or  decline  processed  for 
a  transaction  is  b«e.  to  insure  that  no  more  than 


until  the  earlier  of  three  months  or  the 
end  of  the  six-month  period.! 

•        »        •        «        * 

7040A.  Installation.  Removal, 
Relocation  or  Maintenance 

ADF  subscribers  shall  pay  a  minimum 
charge  of  $5,000  for  instdlation  costs 
associated  with  connecting  to  the  ADF. 
Upon  installation,  removal,  relocation 
or  maintenance  of  terminal  and  related 
equipment,  or  combination  thereof,  the 
subscriber  shall  p>ay  charges  incurred  by 
NASD  or  its  subsidiaries  above  the 


S0.28  is  charged  per  comparison.  Subsequent 
queries  for  more  data  on  the  same  security  will  also 
be  processed  free.  Any  subsequent  query  on  a 
different  security  will  incur  the  S0.28  query  charge.) 


$5,000  minimum,  on  behalf  of  the 
subscriber  for  the  work  being  performed 
by  the  maintenance  organization 
retained  by  NASD  or  its  subsidiaries. 
Upon  payment  of  $5,000  under  this 
provision,  members  will  receive  a  credit 
of  up  to  $5,000  to  be  used  toward  [their 
trade  reporting  and  comparison!  charges 
imposed  under  Rule  7010A(a)  and  (b). 


I  *  *  The  trade  reporting  service  charge  is 
applicable  to  those  trades  input  into  TRACS  for 
reporting  purposes  only,  such  as  NSCC  Qualified 
Special  Representative  reports  and  reports  of 
intemalized  transactions.) 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14,  2003 /Notices 


7637 


n.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  andliasis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's    . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  24.  2002.  the  Commission 
approved  SR-NASD-2002-97.4  which 
authorizes  NASD  to  operate  the  ADF  on 
a  pilot  basis  for  nine  months,  pending 
the  anticipated  approval  of  SR-NASI>- 
2001-90,5  which  proposes  to  operate 
the  ADF  on  a  permanent  basis.  As 
described  in  detail  in  SR-NASD-2001- 
90,  the  ADF  is  a  quotation  collection, 
trade  comparison,  and  trade  reporting 
facility  developed  by  NASD  in 
accordance  with  the  Commission's 
SuperMontage  Approval  Order  ^  and  in 
conjunction  with  Nasdaq's  anticipated 
registration  as  a  national  securities 
exchange.^ 

For  the  duration  of  the  pilot  period, 
ADF  will  provide  ADF  market 
participants  (market  makers  and  ECNs) 
the  ability  to  post  quotations  in  Nasdaq 
securities  and  vrill  provide  all  members 
that  participate  in  the  ADF  the  ability  to 
view  quotations  and  report  transactions 
in  Nasdaq  securities  to  the  Exclusive 
Securities  Information  Processor  ("SIP") 
for  Nasdaq-listed  issues  for 
consolidation  and  dissemination  of  data 
to  vendors  and  ADF  market 
participants.  The  facility  also  will 
provide  for  trade  comparison  through 
the  Trade  Reporting  and  Comparison 
Service  ("TRACS").  This  mechanism 
operates  similarly  to  the  trade  reporting 
fiinctions  of  Nasdaq's  Automated 
Confirmation  Transactions  Service 
("ACT").8 


'*  Securities  Exchange  Act  Release  No.  46249  duly 
24,  2002),  67  FR  49822  (July  31.  2002). 

^  Securities  Exchange  Act  Release  No.  45991  (May 
28,  2002),  67  FR  39476  (June  7,  2002). 

6  Securities  Exchange  Act  Release  No.  43863 
(January  19.  2001).  66  FR  8020  (January  26,  2001) 
(File  No.  SR-NASD-99-53). 

'  Securities  Exchange  Act  Release  No.  44396 
(June  7,  2001),  66  FR  31952  (June  13,  2001)  (File 
No.  10-131). 

■TRACS  does  not  perform  risk  management 
services  that  are  provided  by  Nasdaq's  ACT. 


In  SR-NASD-2002-97,  NASD 
proposed  the  Rule  7000A  Series,  which 
provides  the  fee  structure  applicable  to 
quotation  and  transaction-related 
activities  through  the  ADF.  Pursuant  to 
that  fee  structure.  NASD  has  not  been 
charging  ADF  participants  for 
transaction  and  quotation  update  fees 
(Rules  7010A(a)  and  (b).  respectively) 
for  a  period  of  up  to  three  months 
during  the  initial  six  months  of 
operation  of  the  ADF  (from  July  29, 
2002  to  January  29,  2003).  Also  during 
the  first  ^ix-months  of  the  ADF's 
operation,  but  subsequent  to  the  three- 
month  "no  charge"  period,  ADF 
participants  are  eligible  for  certain 
volume  discounts  to  make  the  overall 
cost  of  trade  reporting  and  quoting 
through  the  ADF  more  attractive  to 
higher  volume  users. 

Given  that  the  six-month  "no  charge/ 
volume  discoimt"  fee  structure  is 
schediUed  to  end  on  January  29,  2003, 
NASD  staff  has  been  reviewing  the  ADF 
fee  structure  and  now  is  proposing  a 
new  fee  structure  to  commence  on 
February  17,  2003.  Specifically,  NASD 
is  proposing  to  eliminate  trade  reporting 
£ees,  browse/query  and  Automated 
Give-Up  ("AGU")/NSCC  Qualified 
Special  Representative  ("QSR") 
comparison  charges  (provided  that  the 
associated  publicly  disseminated  trade 
is  reported  to  the  media  through  the 
ADF).  With  respect  to  "as  of  trades, 
NASD  is  proposing  to  continue  to 
charge  $0.30/side  unless  the  "as  of 
trade  is  executed  outside  normal  ADF 
operating  hours  of  8:00  a.m.  to  6:30  p.m. 
and  the  member's  daily  average  of 
publicly  disseminated  trades  reported  to 
the  media  through  the  ADF  during  the 
billing  period  is  150,000  or  greater. 
NASD  will  continue  to  charge  for 
corrective  transactions.  As  a  result,  only 
the  following  TRACS-related  fees  will 
continue  to  apply:  Comparison  Fee  of 
$0.014/side  per  100  shares  (minimum 
400  shares;  maximum  7,500  shares); 
Late  Report— T+N  fee  of  $0.30/side 
under  the  circiunstances  noted  above; 
and  Corrective  Transaction  Charge^  of 
$0.25,  paid  by  each  party.  AGU/QSR 
comparison  charges  of  $p.029/side 
would  apply  only  if  the  associated  trade 
is  not  reported  to  the  ADF. 

With  respect  to  quotation  activities, 
quotation  update  charges  i°  woidd  vary 
depending  on  the  number  of  publicly 
disseminated  trades  reported  to  the 
media  through  the  ADF  during  normal 
ADF  processing  hours  of  8:00  a.m.  to 


»NASD  also  is  proposing  to  add  "Reversals"  to 
the  types  of  corrective  transactions  under  Rule 
7010A(a).  Reversals  are  trade  corrections  made 
T+N. 

'"A  "quotation  update"  includes  any  change  to 
the  price  or  size  of  a  displayed  quotation. 


6:30  p.m.  Specifically,  quotation  update 
charges  would  apply  based  on  the 
average  munber  of  publicly 
disseminated  trades  reported  to  the 
media  through  the  ADF  per  day  during 
the  billing  period.  If  an  ADF  market 
participant's  average  trades  reported  to 
the  media  through  the  ADF  per  day 
during  the  billing  period  is  less  than 
one,  the  quotation  charge  applicable  to 
that  ADF  market  participant  woiild  be 
$.02  per  quotation  update.  Similarly,  if 
an  ADF  market  participant's  average 
trades  reported  to  the  media  through  the 
ADF  per  day  is  between  one  and 
150.000.  the  quotation  charge  applicable 
to  that  ADF  market  participant  would  be 
$.01  per  quotation  update.  Finally,  if  an 
ADF  market  participant's  average  trades 
reported  to  the  media  through  the  ADF 
per  day  during  the  billing  period  is 
greater  than  150.000.  no  quotation 
update  charges  would  apply. 

The  proposed  fee  structure  also  would 
provide  for  a  certain  number  of 
quotation  updates  at  no  charge  based  on 
the  average  number  of  publicly 
disseminated  trades  reported  to  the 
media  through  the  ADF  per  day  during 
the  billing  period.  Specifically,  if  an 
ADF  Market  Participant  averages 
between  one  and  100.000  trades 
reported  through  the  ADF  i>er  day,  the 
market  participant  would  receive  five  ' 
free  quotes  per  trade  during  that  billing 
period.  If  a  market  participant  averages 
between  100,001  and  150,000  trades 
reported  to  the  media  through  the  ADF 
per  day,  it  would  receive  10  free  quotes 
per  trade  during  that  billing  period. 

By  imposing  quotation  fees  based  on 
the  number  of  publicly  disseminated 
trades  reported  to  the  media  through  the 
ADF,  this  fee  structure  will  fairly 
impose  costs  on  those  members  whose 
quotation  activity  creates  system 
capacity  demands,  and  therefore  costs 
that  are  not  covered  by  the  revenue 
received  from  trades  reported  to  the 
media  through  the  ADF. 

Members  currently  are  charged  a 
minimum  of  $5,000  for  installation  costs 
associated  with  connecting  to  the  ADF. 
The  ADF,  however,  provides  market 
participcmts  with  a  credit  of  up  to 
$5,000  toward  their  trade  reportii\g  and 
comparison  charges.  Given  the  revised 
fee  structiue,  NASD  is  proposing  to 
amend  Rule  7040A  to  permit  the  $5,000 
credit  to  be  used  toward  any  of  the  fees 
imposed  under  Rule  7010A(a)  or  (b), 
including  quotation  fees. 

Finally,  lor  administrative  ease, 
NASD  also  is  proposing  to  extend  the 
current  "no  charge"  period  until 
February  14,  2003  and  have  the  fee 
changes  described  herein  commence 
February  17,  2003.  As  a  result.  ADF 
participants  will  continue  not  to  be 
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charged  for  transaction  and  quotation 
update  fees  under  Rules  7010A(a)  and 
(b),  respectively  until  February  17.  2003. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
chiuige  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act."  which 
requires,  among  other  things,  that  NASD 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
believes  that  the  proposed  rule  change 
will  provide  a  cost  effective  and 
efficient  mechanism  to  quote  and  report 
trades  on  the  ADF.  The  proposed  rule 
change  also  is  consistent  with  Section 
15A(b)(5)  of  the  Act  '^  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  that  NASD 
operates  or  controls.  NASD  believes  that 
this  fee  structure  is  a  reasonable  means 
for  the  NASD  to  recover  the 
development  costs  of  the  ADF.  as  well 
as  meet  ongoing  operating  costs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  establishing  or  changing 
a  due.  fee,  or  other  charge  under  section 
19(b)(3)(A)(ii)  of  the  Act ' '  and  Rule 
19b-4(fK2)  thereunder."*  which  renders 
the  proposal  effective  upon  receipt  of 
this  filing  by  the  Commission.  At  any 
time  within  60  days  of  this  filing,  the 
Commission  may  summarily  abrogate 
this  proposal  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


>>15U.S.C.  78o-3(b)(6). 
•MSU.S.C.  78o-3(b)(5). 
"15U.SX:.  7es(b)l3)(A)(ii). 
"•17  CFR  240.19b-4(f)(2). 


TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2003-09  and  should  be 
submitted  by  March  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  03-3714  Filed  2-13-03;  8:45  aiiil 
BILUNO  COOE  8010-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 

[Public  Notice  4277] 

Notice  of  Information  Collection  Under* 
Emergency  Review:  Form  DS-4028, 
Request  for  Approval  of  Technical 
Assistance  Agreement  Cover  Letter; 
Form  DS-4029,  Request  for  Approval 
of  Technical  Assistance  Agreement; 
0MB  Control  Number  1405-XXXX 

agency:  Department  of  State. 
action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

The  following  summarizes  the 
information  collection  submitted  to 
OMB: 

Type  of  Request:  Emergency  Review. 


>»  17  CFR  200.3O-3(a)(12). 


Originating  Office:  Bureau  of 
Political-Military  Affairs,  Directorate  of 
Defense  Trade  Controls,  PM/DTC. 

Title  of  Information  Collection: 
Request  for  Approval  of  Technical 
Assistance  Agreement  Cover  Letter  and 
Request  for  Approval  of  Technical 
Assistance  Agreement. 

Frequency:  Not  More  Than  12  Per 
Week. 

FormNumbers:  DS-4028  and  DS- 
4029. 

Respondents:  Businesses. 

Estimated  Number  of  Respondents: 
13. 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  6,240  hours. 

(Total  Estimated  Biu-den  based  on 
maximum  number  of  requests  that  may 
be  received  during  5-month  pilot 
program.) 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  February  9,  2003.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20530. 
who  m^y  be  reached  on  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  comments  and 
suggestions  from  the  public  juid  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
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to  Robert  W.  Maggi,  Deputy  Assistant 
Secretary  of  Defense  Trade  Controls, 
Directorate  of  Defense  Trade  Controls. 
Bureau  of  Political-Military  Affairs.  SA- 
1,  Room  12th  Floor.  Hi 200. 
Washington.  DC  20522-0112  (202)  663- 
7000. 

Dated:  January  25,  2003. 
Roliert  W.  Maggi, 

Deputy  Assistant  Secretary  for  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs, 
Department  of  State. 

(FR  Doc.  03-3720  Filed  2-13-03;  8:45  am] 
BnjJNG  CODE  4710-2S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4276]  — 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Himalayas:  An  Aesthetic  Adventure" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Himalayas:  An  Aesthetic  Adventure," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Art  Institute 
of  Chicago.  Chicago.  IL,  bom  on  or 
about  April  5,  2003.  to  on  or  about  July 
27.  2003;  Freer  Gallery  of  Art  and 
Arthur  M.  Sackler  Gallery,  Washington. 
DC,  from  on  or  about  October  19,  2003, 
to  on  or  about  January  11,  2004.  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson.  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street.  SW..  Room  700. 
Washington,  DC  20547-0001. 


Dated:  February  10.  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs, ,  Department  of  State. 

[FR  Doc.  03-3721  Filed  2-13-03;  8:45  am] 

BILLING  COOE  4710-Oe-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4275] 

Bureau  of  Educational  and  Cultural 
Affairs  Program  Title:  Central  Asia 
School  Connectivity  Program: 
Uzbekistan  and  Tajikistan 

action:  Request  for  proposals. 

summary:  The  Youth  Programs  Division, 
Office  of  Citizen  Exchanges,  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  School  Connectivity  Program  for 
Uzbekistan  and  Tajikistan.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  expand  the  educational 
opportxmities  available  in  Uzbekistan 
and  Tajikistan  by  providing  access  to 
the  Internet  and  related  training  to  help 
promote  civic  education  and  education 
reform.  Applicants  may  submit 
proposals  to  implement  the  program  in 
both  or  one  of  the  coimtries.  The 
anticipated  amount  of  funding  available 
is  as  follows:  Uzbekistan — $1,425,000; 
Tajikistan— $572,000. 

Program  Information 

Overvjeiv 

Th^  Central  Asia  School  Coimectivity 
Program  for  Uzbekistan  and  Tajikistan  is 
designed  to  introduce  youth  to  a  broad 
range  of  ideas  about  civil  society  while 
enhancing  the  use  of  Internet 
technology.  Through  this  program, 
secondary  schools  in  each  country  will 
be  able  to  incorporate  civics  and  related 
resource  materials  into  their  curricula 
and  improve  general  education  imder 
the  guidance  of  specially  trained 
teachers.  The  goads  of  the  program  are: 

1.  To  provide  access  to  information 
via  the  Internet; 

2.  To  provide  youth  in  Uzbekistan 
and  Tajikistan  with  the  opportimity  to 
learn  democratic  values  through  virtual 
and  person-to-person  exchanges  with 
U.S.  schools; 

3.  To  provide  training  and  resources 
to  improve  the  teaching  of  civic 
education  and  related  fields; 

4.  To  generate  personal  and 
institutional  ties  across  borders  among 
students,  educators  and  their  schools. 

5.  To  identify  sustainability  strategies 
that  will  allow  for  program  continuation 
when  funding  is  no  longer  available. 


The  main  components  of  this  program 
for  which  grant  funding  is  provided  are: 

•  Recruiting  and  selecting  secondary 
schools  in  Uzbekistan  and  Tajikistan 
and  in  the  U.S.  in  a  competitive, 
transparent  process; 

•  Establisning  computer  centers, 
including  hardware,  software,  Internet 
abcess,  and  renovations; 

•  Providing  training  for  teacher- 
trainers  who  will,  in  turn,  train  teachers 
and  students  in  selected  schools  and, 
later,  other  community  members; 

•  Facilitating  joint  civics-based 
telecurriculimi  projects  with  U.S. 
schools,  and  possibly  schools  from  other 
coimtries; 

•  Developing  civic-based  educational 
resources  that  utilize  the  Internet  and 
coordinate  the  use  of  curricula  from 
other  related  programs; 

•  Providing  regional  seminars  and 
cross-border  exchanges  for  participating 
youth  to  advance  computer  usage  and 
increase  awareness  of  a  civil  society; 

•  Developing  school-community 
partnerships  and  other  locally  based 
initiatives  to  help  sustain  computer 
centers  and  support  curriculum 
innovation. 

•  Conducting  a  three-week  program 
in  the  U.S.  for  teachers  to  enhance 
computer  and  training  skills,  develop 
mentoring  techniques  and  gain  exposure 
of  school-community  partnerships  at  a 
grassroots  level. 

Guidelines 

The  number  of  grants  to  be  awarded 
underthis  competition  will  be  based 
upon  the  quality  and  responsiveness  of 
proposals  to  the  review  criteria 
presented  later  in  this  Request  for  Grant 
Proposals  (RFGP).  For  purposes  of 
simplicity,  these  Guidelines  refer  to 
"grant"  and  "grant  recipient.-'  Sub-grant 
and  consortium  arrangements  are 
possibilities.  The  grant(s)  should  begin 
on  or  about  June  2003,  subject  to 
availability  of  funds.  The  grant  period 
should  be  two  years. 

The  grant  recipient  will  be 
responsible  for: 

(1)  Selecting  schools  for  the 
installation  of  a  computer  center,  the 
provision  of  training,  and  the 
implementation  of  a  civic  education 
program  that  emphasizes  use  of  the 
Internet.  Selected  schools  will  be 
partnered,  either  one-to-one  or  in  small 
groups,  with  U.S.  schools  so  that 
students  and  faculty  may  work  on  joint 
projects  with  American  peers  over  the 
Internet  in  order  to  practice  their  newly- 
developed  knowledge  of  using  this  tool 
for  educational  purposes. 

(2)  Equipping  each  of  the  selected 
schools  with  6-8  computers,  printers, 
and  other  items  necessary  to  afford  them 
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Internet  connectivity.  This  will  be 
accompanied  by  improvements  ta  the 
classrooms  to  ensure  that  facilities  are 
suitable  and  secure.  Once  estabhshed, 
centers  will  be  staffed  by  site  monitors 
who  will  oversee  their  use. 

(3)  Providing  training  to  a  core  group 
of  educators  in  Internet  education. 
American  studies,  English,  civic 
education,  curriculum  development, 
and  teaching  methodologies.  These 
educators  will  be  employed  by  the  grant 
recipient  to  train  others  in  their 
respective  regions.  They  will  also  be 
responsible  for  ongoing  support,  project 
implementation  and  site  supervision. 
The  training  of  teachers  and  students 
will  focus  on  basic  computer  skills,  use 
of  electronic  mail  and  bulletin  boards, 
and  use  of  the  World  Wide  Web  for 
research  and  for  supplementing  lesson 
plans.  These  educators  will  also  oversee 
school  partnership  programs. 

(4)  Facilitating  )omt  telecurriculum 
projects  among  students  to  learn  about 
civil  society,  including  the  basics  of 
democracy,  volunteerism,  conflict 
resolution,  good  citizenship,  and  civic 
responsibility,  such  as  voting.  Project 
staff  will  help  teachers  and  youth  select 
topics,  facilitate  action  planning  and 
evaluation  processes,  provide  guidance, 
and  assist  with  the  development  of  a 
final  product  for  widespread 
dissemination. 

(5)  Collaborating  with  USG  agencies, 
local  NGOs  and  ECA-funded  programs 
relevant  to  this  project  to  enhance  local 
capacity  and  build  on  current  efforts. 
This  includes  the  incorporation  of 
education  materials  created  by  other 
USG-funded  initiatives  and  the 
engagement  of  program  beneficiaries  in 
project  activities. 

(6)  Facilitating  a  three-week  exchange 
'  of  teachers  to  the  United  States  in  which 

participants  will  receive  specialized 
training  and  will  reside  with  partner 
teachers  with  whom  they  have  worked 
during  the  academic  year.  Participants 
will  be  exposed  to  U.S.  educational 
practices,  specifically  the  use  of 
technology  in  U.S.  classrooms,  as  well 
as  school-community  partnerships  and 
grassroots  volunteer  organizations  that 
use  computer  technology  as  a  tool  for 
income-generating  activities.  Activities 
will  focus  on  the  role  that  the  individual 
can  play  in  a  democracy,  including 
school-based  programs  that  educate 
young  people  on  their  civil,  moral,  and 
legal  obligations  to  society.  Upon  return 
to  their  home  country,  participants  will 
share  their  experiences  and  serve  as 
mentors  to  other  schools  in  the  network. 

(7)  Developing  sustainability 
strategies  in  communities  where  schools 
have  been  selected.  Community 
representatives  may  identify  income- 


generating  activities  and  will  use 
technology  to  shape  a  sustainable 
development  path  for  computer  centers 
in  their  communities.  Community 
members  may  receive  training  in  issues 
such  as  developing  a  needs  assessment, 
entrepreneurship.  management, 
marketing,  and  fundraising.  The 
creation  of  PTAs  will  be  instrumental  in 
generating  community  involvement  and 
support. 

(8j  Developing  an  evaluation  plan  that 
will  focus  on:  (a)  Determining  if 
objectives  are  being  met  or  have  been 
met;  (b)  measuring  attitudinal  and 
behavioral  change;  (c)  identifying  any 
unmet  needs,  and  (d)  assessing  if  the 
project  has  effectively  discovered 
resources,  advocates,  and  financial 
support  for  sustainability  of  current 
efforts.  Informal  evaluation  through 
discussions,  monthly  updates  and  other 
sources  of  feedback  will  be  carried  out 
throughout  the  duration  of  the  project. 

Budget  Guidelines 

All  organizations  applying  under  this 
competition  must  demonstrate  in  their 
proposal  narrative  a  minimum  of  four 
years  experience  managing  and 
conducting  international  exchange 
programs.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  experience  conducting  and 
managing  international  exchanges  be 
limited  to  $60,000  in  Bureau  funding. 
Since  the  grant  or  grants  awarded  under 
the  competition  will  exceed  the  $60,000 
ceiling,  organizations  with  less  than 
four  years  experience,  per  above,  are  not 
eligible  to  apply  under  this  competition. 

The  Bureau  reserves  the  right  to 
accept  proposals  for  both  countries  or 
for  single  countries  and  make  an  award 
or  awards  in  accordance  with  what 
serves  the  best  interest  of  the  programs. 
Applicants  must  submit  a  summary 
budget  that  includes  all  program 
components  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  should 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 
Administrative  costs,  including  indirect 
rates,  should  be  kept  to  a  minimum  and 
cost-shared  as  possible. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-03-28. 

Program  Data  Requirements: 
Organizations  awarded  grants  wiH  be 
required  to  maintain  specific  data  on 
program  participants  and  activities  in  an 


electronically  accessible  database  format 
that  can  be  shared  with  the  Bureau  as 
required.  As  a  minimum,  the  data  must 
include  the  following: 

(1)  Name,  address,  contact 
information  and  biographic  sketch  of  all 
persons  who  travel  internationally  on 
funds  provided  by  the  grant  or  who 
benefit  from  the  grant  funding  but  do 
not  travel. 

f2)  Itineraries  of  international  and 
domestic  travel,  providing  dates  of 
travel  and  cities  in  which  any  exchange 
experiences  take  place. 

Adherence  to  All  Regulations  Governing 
the  f  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z. 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

ECA  will  be  responsible  for  issuing 
DS-2019  forms  to  participants  in  this 

program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810;  FAX:  (202)  401-9809. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Youth  Programs,  ECA/PE/C/ 
PY,  Room  568,  U.S.  Department  of  State, 
301  4th  Street,  SW.,  Washington,  DC 
20547,  tel.  (202)  619-5904,  and  fax  (202) 
619-5311,  e-mail 

amussman@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau  of 
Education  and  Cultural  Affairs  Program 
Officer  Anna  Mussman  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
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inquiries  or  submitting  proposals..  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at:  http://exchanges.state.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Monday,  April  7,  2003. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Dociiments  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  8  copies  of  the 
application  should  be  sent  to:  U.S. 
liepartment  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/PY-03-28,  Program 
Management,  ECA/EX/PM,  Room  336, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  carrying  out  programs  of 
educational  and  cultxiral  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Biu^au  "shall  take  appropriate  steps  to 
provide  opportvmities  for  participation 
in  such  programs  to  himian  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
governments  of  ihe  countries  described 
above  do  not  have  inappropriate 


influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  State 
Department  Geographic  Area  Office  and 
Public  Diplomacy  section  at  the  U.S. 
embassy  overseas,  where  appropriate. 
Eligible  proposals  will  be  forwarded  to 
panels  of  Bureau  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  Legal  Adviser  or  by 
other  Department  elements.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission.  Proposals  should 
display  an  imderstanding  of  the  goals  of 
the  program,  as  reflected  in  the 
priorities  of  this  RFGP.  Exchange 
activities  should  ensure  sufficient  use  of 
program  resources.  Proposals  should 
demonstrate  a  commitment  to 
excellence  and  creativity  in  the 
implementation  and  management  of  the 
program. 

2.  Program  planning:  A  detailed 
agenda  and  relevant  work  plan  should 
explain  how  objectives  will  be  achieved 
and  should  include  a  timetable  for 
completion  of  majoc  tasks.  The 
substance  of  workshops,  seminars  and 
exchange  activities  should  be  described 
in  detail.  Responsibilities  of  in-country 
partners  should  be  clearly  described. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 

Achievable  and  relevant  features 
should  be  cited  in  both  program 


administration  (selection  of  schools  and 
participants,  program  venue  and 
program  evaluation)  and  program 
content.  Applicants  should  refer  to  the 
Bureau's  Diversity,  Freedom  and 
Democracy  Guidelines  in  the  Proposal 
Submission  Instructions  (PSI). 

5.  Institutional  Capacity/Record/ 
Ability:  Applicants  should  demonstrate 
knowledge  of  each  country's 
educational  environment  and  display 
sigmficant  experience  in  developing 
school-based  Internet  programs. 
Proposals  should  exhibit  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  as  determined  by  the 
Bureau's  Ckants  Division.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  goals  and 
objectives. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
Applicants  should  provide  baseline  data 
and  questionnaires  for  use  in  surveying 
schools/participants  to  facilitate  the 
demonstration  of  results.  Applicants  < 
may  describe  any  experience 
conducting  results-oriented  evaluations. 

7.  Follow-on  Activities:  Proposals 
shoiUd  provide  a  strategy  for  the 
continuation  of  the  schools'  Internet 
access  and  online  linkages  without  the 
Bureau's  financial  support.  Applicants 
should  detail  how  exchange  participants 
will  share  newly-acquired  knowledge 
and  skills  with  others. 

8.  Cost-effectiveness/cost  sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
saliaries  and  honoraria,  should  be  kept 
as  low  as  possible.  While  lower  "per 
school"  figures  will  be  more 
competitive,  the  Bureau  expects  all 
figures  to  be  realistic.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
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educational  and  cultiual  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  bet'lkeen  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authorities  for 
this  program  are  provided  through  the 
Fulbright-Hays  Act  and  the  FREEDOM 
Support  Act  (FSA). 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  February  3.  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
IFR  Doc.  03-3683  Filed  2-13-03;  8:45  am) 
MIXMO  COOC  4niM»-P 


DEPARTMENT  OF  STATE 

Bureau  of  Administration 
[Public  Notica  4278] 

Notice  of  Availability  of  Alternative 
Fueled  Vehicle  (AFV)  Reports  for 
Fiscal  Years  1998  Through  2002 

AGENCY:  Department  of  State. 
action:  Notice. 

o         ' 

summary:  The  U.S.  Department  of  State, 
Bureau  of  Administration,  is  issuing  this 
notice  in  order  to  comply  with  the 
Energy  Policy  Act  of  1992.  42  U.S.C. 
13201  <http://web2.westlaw.com/Fincl/ 
Default.  wl?DB=  1 0005466'DocNa 
me=42USCASl3201 
6-FindType=L&-AP=&RS=WLW2.81&' 
VR=2.06'SV=Split&- 

MT=Westlaw6'FN=  top>  et  seq.  and  the 
United  States  District  Court  for  the 
Northern  District  of  California's  order, 
in  case  number  C  02-0027  WHA,  Center 
for  Biological  Diversity,  Bluewater 
Network  and  the  Sierra  Club  v.  Spencer 


Abraham,  et  al.,  that  Federal  agencies 
must  place  all  alternative  fueled  vehicle 
data  for  Fiscal  Years  1996  through  2001 
on  a  publicly  accessible  Web  site.  The 
purpose  of  this  notice  is  to  announce 
the  public  availability  of  the  Department 
of  State's  reports  for  Fiscal  Years  1998 
(no  earlier  report  extant)  through  2002 
at  the  following  Web  site:  http:// 
www.state.gOv/m/a/c8503. htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  reports  of  the 
AFV  report  Web  site  should  be 
addressed  to  the  Domestic  Fleet 
Management  and  Operations  Division 
(A/OPR/GSM/FMO)  (Attn:  Chappell 
Gamer).  2201  C  Street  NW.. 
Washington,  DC  20520.  phone:  (202) 
647-3159. 

SUPPLEMENTARY  INFORMATION:  The 
Earthjustice  Environmental  Law  Clinic 
filed  suit  in  Federal  court  in  California 
on  January  2.  2002  on  behalf  of  the 
Center  for  Biological  Diversity, 
Bluewater  Network  and  the  Sierra  Club 
against  the  Department  of  the  Interior 
and  16  other  Federal  agencies  for  failing 
to  comply  with  the  alternative  fueled 
vehicle  (AFV)  acquisition  and  reporting 
requirements  for  Federal  fleets  imposed 
by  the  Energy  Policy  Act  of  1992 
(EPAct).  The  lawsuit  requested  the  court 
to  order  Interior  and  the  other  Federal 
agencies  to  comply  with  EPAct 
requirements  and  offset  future  vehicle 
purchases  with  the  number  of  AFVs 
necessary  to  bring  them  into  compliance 
with  the  requirements  of  the  EPAct. 

Dated:  February  12,  2003. 
Vincent  |.  Chaverini, 

Deputy  Assistant  Secretary,  Office  of 

Operations,  Department  of  State. 

|FR  Doc.  03-3849  Filed  2-13-03;  8:45  am] 
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property  and  mail  using  small  aircraft 
under  part  135  of  the  Federal  Aviation 
Regulations. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  21.  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-02-13365  and  addressed  to  the 
Department  of  Transportation  Dockets 
(OST-M-30,  Room  PL-401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Howard  Serig.  Air  Carrier  Fitness 
Division  (X-56,  Room  640l),  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  (202)  366-4822. 
Dated:  February  7.  2003. 
Susan  McDennott, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  03-3734  Filed  2-13-03;  8:45  ami 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Glenwood  Aviation,  LLC 
6/b/a  Anierica  Rising  for  Certificate 
Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2003-2-8),  Docket  OST-02- 
13365^ 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Glenwood 
Aviation,  LLC  d/b/a  America  Rising,  fit, 
willing,  and  able,  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 

Transportation  i^bor-Management 
Board;  Meeting 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  Transportation  Labor- 
Management  Board  (Board).  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 

Time  and  Place:  The  Board  will  meet 
on  Tuesday.  February  25.  2003,  at  9 
a.m.,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  room 
3246A.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  The  room  is 
located  on  the  3rd  floor. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public.  Please  note  that  visitors 
without  a  government  identification 
badge  should  enter  the  Nassif  Building 
at  the  Southwest  lobby,  for  clearance  at 
the  Visitor's  Desk.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Stephen  Gomez, 
U.S.  Department  of  Transportation, 
Office  of  the  Secretary,  Workforce 
Environment  and  Pay  Division,  M-13, 


U.S.  Department  of  Transportation, 
Nassif  Building.  400  Seventh  Street, 
SW.,  room  7411,  Washington,  DC  20590, 
(202)  366-9455. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  determine 
the  issues  the  Board  will  address, 
establish  priorities,  and  review  the 
revised  Transportation  Labor- 
Management  Board  Charter. 

Public  Participation:  We  invite 
interested  persons  and  organizations  to 
submit  comments.  Mail  or  deliver  yoxu 
comments  or  recommendations  to 
Stephen  Gomez  at  the  address  shown 
above.  Comments  should  be  received  by 
February  18,  2003  in  order  to  be 
considered  at  the  February  25th 
meeting. 

Issued  in  Washington.  DC.  on  February  6. 
2003. 

For  the  U.S.  Department  of  Transportation. 
Linda  S.  Moody, 

Associate  Director,  Workforce  Environment 
and  Pay  Division. 
[FR  Doc.  03-3607  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2002-13766] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  0MB  Control  Numbers 
2115-0142,  2115-0089,  2115-0137, 
2115-0143,  and  2115-0541 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
request  for  comments  annoimces  that 
the  Coast  Guard  has  forwarded  the  five 
Information  Collection  Reports  (IQls) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Out  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensiues  that  we 
impose  only  paperwork  burdens 
commensurate  with  oiu-  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  March  17,  2003. 
ADDRESSES:  To  make  sure  that  yoxa 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2002-13766) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility.  U.S.  Department 
of  Transportation,  room  PL-401 ,  400 


Seventh  Street  SW..  Washington.  DC 
20590-0001, 

(b)  By  mail  to  OIRA,  725  17th  Street 
N.W.,  Washington,  DC  20503.  to  the 
attention  of  the  Desk  Officer  for  the 
Coast  Guard.  Caution:  Because  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.The  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
at)ove,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  OIRA  at  202-395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard.  (4)(a)  . 
Electronically  through  the  Web  Site  for 
the  Docket  Management  System  at 
http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  website  on  which  you  can  post 
yoiu  comments. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  beii^  available  in  the  docket, 
will  become  part  of  this  docket  and  v<all 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level),  400  Seventh 
Street  SW.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copjring  in 
public  dockets.  They  are  available  in 
docket  USCG  2002-13766  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  internet  at  http:// 
dms.dot.gov,  and  for  inspection  friom  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management!  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149.  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 


Guard  has  already  published  [67  FR 
69808  (November  19,  2002)]  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  conunents. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is   . 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection:  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OKA.  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request.  USCG  2002-13766.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Infbrmation  Collection  Request 

1.  Title:  Approval  of  Plans  and 
Records  for  Marine  Engineering 
Systems — 46  CFR  Sut)chapter  F. 

OMB  Control  Number:  2 1 1 5-0142.     . 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and  builders 
of  commercial  vessels. 

Form:  This  collection  of  information 
does  not  requiKe  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  vmtten  format  to  the  Coast 
Guard. 

Abstract:  This  collection  of 
information  requires  an  ov«rner  or 
builder  of  a  commercial  vessel  to  submit 
to  the  U.S.  Coast  Guard,  for  review  and 
approval,  plans  pertaining  to  marine- 
engineering  systems  to  ensure  that  the 
vessel  v«dll  meet  regulatory  standards. 

Annual  Estimate  Burden  Hours:  The 
estimated  biuden  is  3.090  hours  a  year. 

2.  Title:  Ships  Carrying  Bulk 
Hazardous  Liquids. 

OMB  Control  Number:  2115-0089. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  chemical  tank  vessels. 

Forms:  CG-4602B,  CG-5148,  CG- 
4148A.  CG-5148B  and  CG-5461. 

Abstract:  This  information  is  needed 
to  ensiue  the  safe  transport  of  bulk 
hazardous  liquids  on  chemical  tank 
vessels  and  to  protect  the  environment 
bom  pollution. 
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Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  738  hours  a  year. 

3.  Title:  Report  of  Discharge  of  Oil  or 
Hazardous  Substance. 

OMB  Control  Number:  2115-0137. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Persons  in  charge  of 
vessels  or  onshore  or  offshore  facilities. 

Fonn.This  collection  of  information 
-does  not  require  the  public  to  fill  out 
forms,  but  does  require  them  to  report, 
by  phone  using  a  toll-free  number,  any 
pollution  discharge  to  the  National 
Response  Center  (NRC). 

Abstract:  The  collection  of 
information  requires  any  person  in 
charge  of  a  vessel  or  an  onshore  or 
offshore  facility  to  report  to  the  NRC.  as 
soon  as  he  or  she  knows  of  any 
discharge  of  oil  or  a  hazardous 
substance. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  8.667  hours  a  year. 

4.  Title:  Records  Relating  to 
Citizenship  of  Personnel  on  Units 
Engaged  in  Activities  on  Outer 
Continental  Shelf  (OCS). 

OMB  Control  Number:  2115-0143. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  vessels 
and  units  engaged  in  activities  on  the 
OCS. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  employers  to 
ascertain  citizenship  of  their  employees 
on  the  OCS. 

Abstract:  Vessels  and  units  engaged  in 
activities  on  the  OCS  (exploration  and 
exploitation  of  offshore  resources  such 
as  gas  and  oil)  must  be  manned  and 
crewed  by  U.S.  citizens  or  permanent 
resident  aliens  (43  U.S.C.  1356). 
Employers  must,  by  33  CFR  141.35, 
maintain  records  demonstrating 
compliance. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  442  hours  a  year. 

5.  Title:  Barges  Carrying  Bulk 
Hazardous  Materials. 

OMB  Control  Number:  2115-0541. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  tank  barges. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  This  information  is  needed 
to  ensure  the  safe  shipment  of  bulk 
hazardous  liquids  in  barges.  In 
particular,  it  is  needed  to  ensure  that 
barges  meet  safety  standards  and  to 
ensure  that  barges'  crewmembers  have 
the  information  necessary  to  operate 
barges  safely. 


Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  10,903  hours  a  year. 

Dated:  February  4.  2003. 
Cliiford  I.  Pearson, 

RearAdmimi.  U.S.  Coast  Guard.  Director  of 
Information  and  Technology. 
|FR  Doc.  03-3603  Filed  2-13-03;  8:45  am] 
BIUJNO  COOE  4910-1S-P 

DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

[USCG  2002-13767] 

Information  Collection  Under  Review 
by  the  Office  of  IManagement  and 
Budget  (OMB):  OMB  Control  Numbers 
2115-0606,  2115-0077,  2115-0096, 
21 1 5-0549,  21 1 5-0603  and  21 1 5-0640 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  six 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties.' 

DATES:  Please  submit  comments  on  or 
before  March  17.  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2002-13767) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street  NW..  Washington,  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  OKA  at  202-395- 


5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  website  on  which  you  can  post 
your  comments. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  ft-om  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level),  400  Seventh 
Street  SW..  Washington.  DC.  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2002-13767  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  Internet  at  http:// 
dms.dot.gov;  and  for  inspection  from  the 
Commandant  (G-CIM-2).  U.S.  Coast 
Guard,  room  6106.  2100  Second  Street 
SW..  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of  . 

Transportation,  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  [67  FR 
69806  (November  19,  2002)1  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection;  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
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respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  nimiber  of  this 
request,  USCG  2002-13767.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OERA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  National  Response  Resource 
Inventoiy. 

OMB  Control  Number:  2115-0606. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Organizations  that 
remove  oil  spills. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  the  information  is  submitted 
in  a  electronic  format. 

Abstract:  The  information  is  needed 
to  improve  the  effectiveness  of 
deploying  response  equipment  in  the 
event  of  an  oil  spill.  It  may  also  be  used 
in  the  development  of  contingency 
plans. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  1,224  hours  a  year. 

2.  Title:  Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk — Letter  of 
Intent  and  Operations  Manual  (OM). 

OMB  Control  Number:  2115-0077. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  facilities 
that  transfer  oil  or  hazardous  materials 
in  bulk. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  A  Letter  of  Intent  is  a  notice 
to  the  Coast  Guard  Captain  of  the  Port 
that  an  operator  intends  to  operate  a 
facility  that  will  transfer  bulk  oil  or 
hazardous  materials  to  or  from  vessels. 
An  OM  establishes  procedures  to  follow 
when  conducting  the  transfer  and  in  the 
event  of  a  spill. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  27,819  hours  a  year. 

3.  Title:  Records  on  Oil  and 
Hazardous  Material  Pollution 
Prevention  and  Safety:  Equivalents, 
Alternatives,  and  Exemptions. 

OMB  Control  Number:  2115-0096. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  facilities 
and  vessels  transferring  oil  and 
hazardous  materials  in  bulk. 

Form:  CG-4602B. 

Abstract:  This  information  is  needed 
to  minimize  the  number  and  impact  of 


pollution  discharges  and  accidents 
occurring  during  transfer  of  oil  or 
hazardous  materials.  It  also  helps  to 
evaluate  proposed  alternatives  and 
requests  for  exemptions. 

Annual  Estimated  Burden  Hours:  The 
estimated  biuden  is  1 ,440  hours  a  year. 

4.  Title:  Requirements  for  the  Use  of 
Liquefied  Petroleum  Gas  and 
Compressed  Natural  Gas  as  Cooking 
Fuel  on  Passenger  Vessels. 

OMB  Control  Number:  2115-0549. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  passenger  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  posting  of 
two  placards  on  passenger  vessels. 

Abstract:  The  collection  of 
information  requires  passenger  vessels 
to  have  posted  two  placards  that  contain 
safety  and  operating  instructions  on  the 
use  of  cooking  appliances  that  employ 
liquefied  gas  or  compressed  natural  gas. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  2,680  hours  a  year. 

5.  Title:  Periodic  Gauging  and 
Engineering  Analyses  for  Certain  Tank 
Vessels  Over  30  Years  Old. 

OMB  Control  Number:  2115-0603. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  certain  tank  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  OP  A  1990  requires  the 
issuance  of  rules  for  the  structural 
integrity  of  tank  vessels,  including 
periodic  gauging  of  the  plating  thickness 
of  tank  vessels  over  30  years  old.  This 
also  helps  to  verify  the  structural 
integrity  of  older  such  vessels. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  13,688  hours  a  year. 

6.  Title:  Mandatory  Ship  Reporting 
System  for  the  Northeast  and  Southeast 
Coasts  of  the  United  States. 

OMB  Control  Number:  2115-0640. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  certain 
vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  reported  electronically. 

Abstract:  The  information  is  needed 
to  reduce  the  number  of  ship  collisions 
with  endangered  northern  right  whales. 
The  rules  establish  two  mandatory  ship- 
reporting  systems  off  the  northeast  and 
southeast  coasts  of  the  United  States. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  88  hours  a  year. 


Dated:  February  4,  2003. 
Clifford  I.  Pearson, 

Rear  Admiral,  Coast  Guard,  Director  <^ 
Information  and  Technology. 

[FR  Doc.  03-3604  Filed  2-13-03;  8:45  am] 

BILLING  COOE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Toledo  Express 
Airport,  Toledo,  OH 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Toledo-Lucas 
County  Port  Authority  for  the  Toledo 
Express  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Toledo  Express 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  July  22,  2003. 
EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review- of  the  associated  noise 
compatibility  program  is  January  24, 
2003.  The  public  comment  period  ends 
March  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Jones,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Detroit  Airports  District  Office,  DET 
ADO-670.7,  WUlow  Run  Airport,  East, 
8820  Beck  Road,  Belleville,  Michigan 
48111,  (734)  487-7298.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Toledo  Express  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
January  24,  2003.  Further,  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  22.  2003.  This  notice 
also  annoimces  the  availability  of  this 
program  for  public  review  and 
comment. 
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Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

Toledo-Lucas  County  Port  Authority 
submitted  to  the  FAA  on  January  21, 
2003  noise  exposure  maps,  descriptions, 
and  other  documentation  which  were 
produced  during  the  Supplemental  Fart 
150  Study  to  the  Final  1999  part  150 
Noise  Compatibility  Study.  January 
2003.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
joinUy  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
computability  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Toledo-Lucas 
County  Port  Authority.  The  specific 
maps  under  consideration  are  NEM-1 . 
"Existing  (2002)  Conditions.  Noise 
Exposure  Map."  and  NEM-2.  "Future 
(2007)  NEM/NCP  Conditions,"  on  pages 
NEM-7  and  NCP-6.  respectively.)  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Toledo  Express 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  January  24. 
2003.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  flnding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 


compatibility  program  or  to  fund  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposiu«  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  ft'om 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  imder  Part 
150  or  through  the  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  fof  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
plaiming  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  Tormally  received  the 
noise  compatibility  program  for  the 
Toledo  Express  Airport,  also  effective 
on  January  24,  2003.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  a  180  days,  will  be 
completed  on  or  before  July  22,  2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  non-compatible  land 
uses  and  preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 


the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617.  Washington,  DC  20591. 
Federal  Aviation  Administration,  Great 

Lakes  Region,  Airports  Division 

Office,  2300  East  Devon  Avenue, 

Room  315.  Des  Plaines,  Illinois  60018. 
Federal  Aviation  Administration. 

Detroit  Airports  District  Office. 

Willow  Run  Airport.  East.  8820  Beck 

Road,  Belleville,  Michigan  48111. 
Mr.  Paul  Toth,  Jr.  Airport  Director, 

Toledo  Express  Airport,  Swanton, 

Ohio  43558. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  Issued  in  Belleville,  Michigan, 
January  24.  2003. 
Irene  R.  Porter, 

Manager,  Detroit  Airports  District  Office, 
Great  Lakes  Region. 
[FR  Doc.  03-3600  Filed  2-13-03;  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Provide  an  O'Hare 
International  Airport  Environmental 
Impact  Statement  Public  Information 
Meeting  in  Schiller  Park,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  The  Federal  Aviation 
Administration  (FAA)  Issuance  of  a 
Notice  of  Intent  (NOI)  to  Conduct  an 
Informational  Meeting  with  Regard  to 
the  Ongoing  Environmental  Impact 
Statement  for  the  Proposed 
Modernization  Program  for  O'Hare 
International  Airport. 

summary:  This  NOI  announces  the 
FAA's  intention  to  conduct  a  Public 
Information  Meeting  on  behalf  of  the 
FAA's  ongoing  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
Modernization  Program  for  O'Hare 
International  Airport.  The  Airport  is 
located  in  Chicago,  Illinois.  Due  both  to 
the  anticipated  high  level  of  interest  in 
matters  pertaining  to  O'Hare 
International  Airport,  and  FAA's  desire 
to  more  fully  involve  and  acconmiodate 
potentially  interested  persons,  agencies, 
and  other  entities,  the  FAA  has  decided 
to  conduct  a  Public  Information  Meeting 
focused  on  the  status  of  the  ongoing  EIS, 
with  special  emphasis  on  project 
purpose  and  need  matters.  The 
information  meeting  will  be  co-hosted 
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with  the  Chicago  Department  of 
Aviation  (DOA),  and  it  will  be 
conducted  as  follows:  Wednesday,    - 
March  19,  2003  from  4  p.m.  to  8  p.m. 
at  the  Mirage  Banquets  facility  at  the 
Four  Points  Sheraton  O'Hare  hotel 
located  at  10249  West  Irving  Park  Road 
in  Schiller  Park,  Illinois.  A  number  of 
display  boards  illustrating  the  current 
status  of  the  ongoing  EIS  and  describing 
FAA's  conceptualization  of  key  project 
purpose  and  need  criteria  (as  well  as  a 
number  of  the  Airport's  key  present  and 
projected  operational  problems)  will  be 
available  for  inspection.  Staff  of  FAA 
and  its  Third  Party  EIS  Contractor  will 
be  available  at  the  Public  Information 
Meeting  to  answer  questions.  Forms  for 
providing  written  comments  to  FAA  by 
interested  parties  on  the  matters 
presented  by  FAA  in  the  Public 
Information  Meeting  will  also  be 
provided.  FAA  is  requesting  that 
comments  be  submitted  by  the  close  of 
business  on  Monday,  April  21,  2003. 
Representatives  of  the  DOA  will  be 
available  to  offer  information  on  its 
Airport  Layout  Plan  (ALP),  on  its 
analysis  of  runway  options,  on  its 
facility  requirements,  and  on  its  concept 
for  development  of  the  Airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  MacMuUen.  Airports 
Environmental  Program  Manager. 
Federal  Aviation  Adminstration, 
Chicago  Airports  District  Office.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  Mr.  MacMullen  can  be  contacted 
by  phone  at  (847)  294-7522  (voice)  and 
at  (847)  294-7046  (facsimile). 
SUPPLEMENTARY  INFORMATION:  The  FAA 
previously  decided  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
addressing  specific  improvements  at 
and  adjacent  to  O'Hare  International 
Airport.  As  presently  conceived,  the 
runway  construction  component  of  the 
O'Hare  Modernization  Program  would 
involve:  a  new  North  Runway  9-27.  a 
relocation  of  existing  Runway  18-36 
(Arrival  Runway  9R-27L),  a  relocation 
of  existing  Runway  14L-32R  (arrival 
Runway  9L-27R),  a  relocation  of 
existing  Runway  14R-32L  (South 
Runway  9-27).  an  extension  of  existing 
Runway  9R-27L.  and  an  extension  of 
existing  Runway  9L-27R.  Overall,  the 
proposed  project  as  presently  conceived 
would  result  in  O'Hare  International 
Airport  ultimately  having  a  total  of  eight 
runways:  six  parallel  east-west  runways, 
and  two  parallel  runways  oriented  in 
the  northeast-southwest  direction.  In 
addition,  the  O'Hare  Modernization 
Program  could  also  potentially  involve 
relocation  of  some  or  all  existing 
navigation  aids,  placement  of  new 
navigation  aids,  revision  to  existing  air 


traffic  control  procediu^s,  provision  of  a 
new  western  access  to  the  Airport, 
additional  terminal  facilities,  and 
various  roadway  and  rail  line 
relocations.  Finally,  the  potential 
acquisition  of  approximately  539 
housing  units,  109  businesses,  and  433 
acres  of  property  outside  of  the  Airport's 
present  boundaries  is  also  envisioned. 
The  purpose  and  need  for  the  above- 
identified  improvements  will  be 
presented  and  reviewed  in  detail  within 
FAA's  forthcoming  EIS.  In  addition, 
reasonable  alternatives,  including  the 
"no-build."  will  be  considered,  as 
appropriate. 

hiterested  parties  are  invited  to  attend 
the  Public  Information  Meeting  and  also 
to  provide  written  comments  to  FAA. 
The  FAA  informational  contact  person 
identified  above  should  receive  any 
written  conunents  by  no  later  than  the 
close  of  business  on  Monday.  April  21. 
2003. 

Issued  in  Des  Plaines.  Illinois  on  February 
6.  2003. 
Philip  M.  Smithineyer. 

Manager,  Chicago  Airports  District  Office, 

Great  Lakes  Region. 

[FR  Doc.  03-3599  Filed  2-13-03;  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-04] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  6,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 


System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Sti-eet,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXX  at  the 
beginning  of  your  coinments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  February  10, 
2003. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No. :  FAA-2002-1 2856. 

Petitioner:  The  Lindbergh  Corporation 
of  America. 

Section  of  14  CFR  Affected:  14  CFR 
91.307(a)(1)  and  105.43(a)(1). 

Description  of  Relief  Sought:  To  allow 
certain  volimteer  parachutists  to 
maintain  specific  reserve  parachutes 
under  a  program  consisting  of  an 
inspection  and  repack  every  year  and  a 
detailed  external  inspection  every  120 
days.  This  program  would  allow 
Lindbergh  to  collect,  compile,  and 
publish  data  on  the  advisability  of 
extending  the  120-day  repack 
requirement. 

Docket  No. :  FAA-2002-1 3296. 

Petitioner:  Aircraft  Investments,  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
21.191(g). 

Description  of  Relief  Sought:  To  allow 
Aircraft  Investments  to  receive  an 
amateur-built  experimental 
airworthiness  certificate  under 
§  21.191(g)  for  its  "Spirit  of  St.  Louis" 
aircraft. 

[FR  Doc.  03-3601  Filed  2-13-03;  8:45  am] 
BILUNG  COOE  4010-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-05J 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOt. 

action:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  6,  2003. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 


Issued  in  Washington,  DC.  on  February  10, 
2003. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-13209. 

Petitioner:  Kaman  Aerospace 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
141.39(d). 

Description  of  Relief  Sought:  To 
permit  Kaman  Aerospace  Corporation  to 
conduct  flight  training  under  its  part 
141  pilot  school  certificate  in  Kaman  K- 
1200  KMAX  aircraft  without  at  least  two. 
pilot  stations  with  engine-power 
controls. 

[FR  Doc.  03-3602  Filed  2-13-03;  8:45  am] 
BILLING  COOE  4910-1»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  5,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room 
11000, 1750  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  March  17,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1353. 

Regulation  Project  Number:  FI-189- 
84  Final. 

Type  of  Review:  Extension. 

Title:  Debt  Instruments  With  Original 
Discount;  Imputed  Interest  on  Deferred 
Payment  Sales  or  Exchanges  of  Property. 

Descr/ption;  These  regulations 
provide  definitions,  reporting 
requirements,  electipns.  and  general 
rules  relating  to  the  tax  treatment  of 
debt  instruments  with  original  issue 
discount  and  the  imputation  of.  and 
accounting  for.  interest  on  certain  sales 
or  exchanges  of  property. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms.  State.  Local  or  Tribal 
Govenunent. 

Estimated  Number  of  Respondents: 
525.000. 


Frequency  of  Response:  Other  (per 
issuance  of  debt  instrument  with 
original  issue  discount). 

Estimated  Burden  Hours  Per 
Respondent:  21  minutes. 

Estimated  Total  Reporting  Burden: 
185.500  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428.  Internal  Revenue 
Service.  Room  6411-03. 1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
IFR  Doc,  03-3632  Filed  2-13-03;  8:45  am) 
BILLmC  COOE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2003- 
1  and  Revenue  Procedure  2003-3 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2003-1  and 
Revenue  Procedure  2003-3,  26  CFR 
601.201  Rulings  and  Determination 
Letters. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  pr 
copies  of  revenue  procedures  should  be 
direcfed  to  Carol  Savage.  (202)  622- 
3945.  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  26  CFR  601.201— Rulings  and 
Determination  Letters. 

OMB  Number:  1545-1522. 

Revenue  Procedure  Number:  Revenue 
Procedure  2003-1  and  Revenue 
Procedure  2003-3. 

Abstract:  The  information  requested 
in  Revenue  Procedure  2003-1  and 
Revenue  Procedure  2003-3  is  required 
to  enable  the  Internal  Revenue  Service 
to  give  advice  on  filing  letter  rulings  and 
determination  letter  requests  and  to 
process  such  requests.  « 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedures  at 
.  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  farms, 
and  Federal,  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Time  Per  Respondent:  80 
hours,  19  minutes 

Estimated  Total  Annual  Burden 
Hours:  305.230. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or  * 

sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of-public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  Febnieiry  7,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-3752  Filed  2-13-03;  8:45  am] 

BILLING  COOE  4S3O-01-P 

DEPARTMENT  OF  THE  TREASURY 

IntfMTUli  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-19  and  Notice 
98-34 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  genial  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Ciurently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-19  and  Notice  98-34,  Guidance  for 
Expatriates  under  Internal  Revenue 
Code  sections  877,  2501,  2107  and 
6039F. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  these  notices  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPt^MENTARY  INFORMATION: 

Title:  Guidance  for  Expatriates  under 
Internal  Revenue  Code  sections  877, 
2501,  2107  and  6039F. 

OMB  Number:  1545-1531. 

Notice  Number:  Notice  97-19  and 
Notice  98-34. 

Abstract:  Notice  97-19  and  Notice 
98-34  provide  guidance  regarding  the 
federal  tax  consequences  for  certain 
individuals  who  lose  U.S.  citizenship, 
cease  to  be  taxed  as  U.S.  lawful 
permanent  residents,  or  are  otherwise 
subject  to  tax  under  Code  section  877. 
The  information  required  by  these 
notices  will  be  used  to  help  make  a   . 


determination  as  to  whether  these 
taxpayers  expatriated  with  a  principal 
purpose  to  avoid  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  these  notices  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
12.350. 

Estimated  Time  Per  Respondent:  32 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  6,525. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-3753  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[INTL-15-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-15-91,  Taxation  of  Gain  or  Loss 
from  Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions) 
(§1.988-5). 

DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179,  or  through  the  Internet 
(Lamice.Mack@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Taxation  of  Gain  or  Loss  from  Certain 
Nonfunctional  Currency  Transactions 
(Section  988  Transactions). 

OMB  Number:  1545-1312. 

Regulation  Project  Number:  INTL-15- 
91. 

Abstract:  This  regulation  provides 
that  if  a  taxpayer  identifies  a  hedge  and 
dividend,  rent,  or  royalty  payment  as  a 
hedged  qualified  payment,  then  the 
taxpayer  may  integrate  such 
transactions.  The  regulation  also  allows 
taxpayers  to  elect  a  mark  to  market 


method  of  accounting  for  foreign 
currency  gains  and  losses. 

Current  Actions:  There  is  no  change  to 
these  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.500. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  6,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-3754  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Ad  Hoc  Issue 
Committee  of  ttte  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference).  ^ 

DATES:  The  meeting  will  be  held 
Monday,  March  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Monday, 
March  3,  2003  from  1  pm  PST  to  3  pm 
PST  via  a  telephone  conference  call.  . 
The  public  is  invited  to  niake  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095,  or  write  Aime  Gruber, 
TAP  Office,  915  2nd  Ave,  Seattle.  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Anne 
Gruber.  Ms.  Gruber  can  be  reached  at  1- 
888-912-1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  3,  2003. 
'  Deryle  |.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

(FR  Doc.  03-3756  Filed  2-13-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put}lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7449-7] 

Proposed  National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permits  for  Storm  Water  Discharges 
from  Construction  Activities- 
Extension  of  Comment  Period 

Correction 

In  notice  document  03-3240 
beginning  on  page  6451  in  the  issue  of 
Friday,  February  7,  2003,  make  the 
following  correction: 

On  page  6451,  in  the  second  column, 
under  SUMMARY,  in  the  eighth  line, 
"February  13,  2003"  should  read, 
"February  3.  2003". 

[FR  Doc.  C3-3240  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 

14CFRPart39  14CFRPart71 


[Docket  No.  2003-CE-07-AD;  Amendment 
39-13043;  AD  2003-03-18] 

RIN2120-AA64 

Airworthiness  Directives;  Raytlieon 
Aircraft  Company  Beech  Models  1900, 
1 900C,  and  1 900D  Airplanes 

Correction 

In  rule  document  03-2784  begiiming 
on  page  5822  in  the  issue  of  Wednesday, 
February  5,  2003,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  5823,  in  §  39.13,  in  the  table, 
in  the  second  column,  under  the 
heading  "Compliance",  in  the  last  line, 
"AC" should  read.  "AD". 

[FR  Doc.  C3-2784  Filed  2-13-03;  8:45  am]' 

BILUNG  CODE  1505-01-O 


[Docket  No.  FAA-2003-14347;  Airspace 
Docket  No.  03-ACE-4] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E  Airspace; 
Topeka,  Philip  Billard  Municipal 
Airport,  KS 

Correction 

In  rule  document  03-3266  begiimiii^ 
on  page  6606  in  the  issue  of  Monday, 
February  10,  2003  make  the  following 
correction: 

On  page  6606,  in  the  second  column, 
under  the  heading  Comments  Invited,  in 
the  eighth  line,  after  "reasoned"  add  the 
following  text:  "regulatory  decisions  on 
the  proposal.  Comments  are  specifically 
invited  on  the  overall". 

[FR  Doc.  C3-3266  Filed  2-13-03;  8:45  am] 

BILUNG  CODE  1S05-01-O 


Friday, 

February  14,  2003 


Part  n 

Department  of 
Housing  and  Urban 
Development 

Federal  Property  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-48(»-N-07] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7262,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKW:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  2002  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

In  accordance  with  24  CFR  part 
581.3(b)  landholding  agencies  are 
required  to  notify  HUD  by  December  31, 
2002,  the  current  availability  status  and 
classiFication  of  each  property 
controlled  by  the  Agencies  that  were 
published  by  HUD  as  suitable  and 
available  wbich  remain  available  for 
application  for  use  by  the  homeless. 

Pursuant  to  24  CFR  part  581.8(d)  and 
(e)  HUD  is  required  to  publish  a  list  of 
those  properties  reported  by  the 
Agencies  and  a  list  of  suitable/ 
unavailable  properties  including  the 
reasons  why  they  are  not  available. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 


interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-i2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (j.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Julie 
Jones-Conte,  Headquarters,  Department 
of  the  Army,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management,  Attn:  DAIM-MD,  Room 
1E677,  600  Army  Pentagon, 
Washington,  DC  20310-0600;  (703)  692- 
9223;Corpsof Engineers :  Shirley    , 
Middleswarth,  Army  Corps  of 
Engineers,  Civil  Division,  Directorate  of 
Real  Estate,  441  G  Street,  Washington, 
DC  20314-1000;  (202)  761-7425;  U.S. 
Navy:  Charles  C.  Cocks,  Dept.  of  Navy, 
Real  Estate  Policy  Division,  Naval 
Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE.,  Suite  1000,  Washington,  IX: 
20374-5065;  (202)  685-9200;  U.S.  Air 
Force:  Albert  F.  Lowas,  Jr.,  Air  Force    ' 
Real  Property  Agency,  1700  North 
Moore  St.,  Suite  2300,  Arlington,  VA 
22209-2802;  (703)  696-5501;  GSA: 
Brian  K.  Polly,  Office  of  Property 
Disposal.  GSA,  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  501-0386; 
Dept:  of  Veterans  Affairs:  Amelia 
McLellan,  Real  Property  Service,  Dept. 
of  Veterans  Affairs,  room  419,  810 
Vermont  Ave.  NW.,  Washington,  DC 
20420;  (202)  565-5941;  Dept.  of  Energy: 
Andy  Duran,  Office  of  Engineering  & 
Construction  Management,  ME-90, 
Washington,  DC  20585;  (202)  586-^548; 
Dept.  of  Transportation:  Rugene  Spruill, 
Space  Management,  Transportation 
Administrative  Service  Center,  DOT, 
400  Seventh  St.  SW.,  room  10314, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Linda  Tribby, 
Acquisition  &  Property  Management, 
Dept.  of  Interior,  1849  C  St.  NW.,  MS 


5512.  Washington,  DC  20240;  (202)  219- 
0728;  (These  are  not  toll-free  numbers). 

Dated:  February  6,  2003. 
John  D.  Garrity. 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2002  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

Agriculture 

Kentucky 

Building 

Residence 

420  Willow  Streef 

Morehead  Co:  KY  40351- 

Property  No.:  15200210004 

Status:  Excess 

Comment:  1300  sq.  ft.,  brick 

Ranger's  Residence 

125  Cherry  Road 

Berea  Co:  KY 

Property  No.:  15200210005 

Status:  Excess 

Comment:  1680  sq.  ft.,  brick,  needs  repair 

Montana 

Building 

Ranger  Residence  Garage 
401  Manix  Street 

Augusta  Co:  Lewis  &  Clark  MT  59422- 
Property  No.:  15200210001 
Status:  Excess 

Comment:  372  sq.  ft.,  needs  repair,  most 
recent  use — bunkhouse,  off-site  use  only 

Ranger  Residence 

401  Manix  Street 

Augusta  Co:  Lewis  &  Clark  MT 

Property  No.:  15200210002 

Status:  Excess 

Comment:  856/700  sq.  ft.,  needs  repair,  most 

recent  use — bunkhouse,  off-site  use  only 
Choteau  Bunkhouse 
4236  Hwy  89 

Choteau  Co:  Teton  MT  59422- 
Property  No.:  15200210003 
Status:  Excess 
Comment:  1209  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — bunldiouse, 

off-site  use  only 

Air  Force 

Alaska 
Building 

Bldg.  6165 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Froperty  No.:  18200230007 

Status:  Unutilized 

Comment:  15,970  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  6173 

Elmendorf  AFB  , 

Elmendorf  Co;  AK  99506— 

Property  No.:  18200230008 

Status:  Unutilized 

Comment:  16,290  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  7525 

Elmendorf  AFB' 


Elmendorf  AFB  Co:  AK  99506- 

Property  No.:  18200230009 

Status:  Unutilized 

Comment:  26,226  sq.  ft.,  need  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dormitory,  off-site  use  only 

Florida 

Land 

Homestead  Communications  Annex 

Homestead  Co:  Dare  FL  33033- 

Property  No.:  18200210015 

Status:  Excess 

Comment:  20  acres  w/concrete  bldg.,  consist 
of  wetlands/100  year  floodplain,  most 
recent  use — high  frequency  regional 
broadcasting  system 

Missouri 

Building 

Bldgs.  90A/B,  91A/B,  92A/B 
Jefferson  Barracks  Housing 
St.  Louis  Co:  MO  63125- 
Property  No.:  18200220002 
Status:  Excess 

Comment:  6450  sq.  ft.,  needs  repair,  includes 
2  acres 

Nebraska 

Land 

Hastings  Radar  Bomb  Scoring 

Hastings  Co:  Adams  NE  68901- 

Property  No.:  18199810027 

Status:  Unutilized 

Comment:  11  acres 

New  York 

Building 

Lockport  Comm.  Facility 
Shawnee  Road 
Lockport  Co:  Niagara  NY 
Property  No.:  18200040004 
Status:  Excess 

Comment:  2  concrete  block  bldgs.,  (415/2929 
sq.  ft.)  on  7.68  acres 

South  Dakota 

Building 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Property  No.:  18199340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Land 

S.  Nike  Ed.  Annex  Land 

Ellsworth  AFB 

Pennington  Co:  SD  57706- 

Property  No.:  18^)220010 

Status:  Unutilized 

Comment:  7  acres  w/five  foundations  fi-om 

demolished  bldgs.  remain  on  site;  with  a 

road  and  a  parking  lot 

Army  . 

Alaska 

Building 

Bldgs.  09100,  09104-09106 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  No.:  21200020158 


Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only. 

5  Bldgs. 

Fort  Richardson 

09108,09110-09112,09114 

Ft.  Richardson  Co:  AK  99505-6500 

Property  No.:  21200020159 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most  ^ 

recent  use — hazard  bldg.,  off-site  use.only 
Bldgs.  09128,  09129 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  No.:  21200020160 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 
Bldgs.  09151,  09155,  09156 
.  Fort  Richardson 
Ft.  Richardson  Co:  AK  99505-6500 
Property  No.:  21200020161 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 
Bldg.  09158 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  No.:  21200020162 
Status:  Unutilized 
Comment:  672  sq.  ft.,  most  recent  use — 

storage  shed,  off-site  use  only 
Bldgs.  09160^9162  , 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  No.:  21200020163 
Status:  Unutilized 
Comment:  11,520  sq.  ft.,  concrete,  most 

recent  use— NCO-ENL  FH,  off-site  use  only 
Bldgs.  09164,  09165 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500    , 
Property  No.:  21200020164 
Status:  Unutilized 
Comment:  2304/2880  sq.  ft.,  most  recent 

use — storage,  off-site  use  only 

Bldg.  10100 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  No.:  212q0020165 
Status:  Unutilized 

Comment:  4688  sq.  ft.,  concrete,  most  recent 
use — hazard  bldg.,  off-site  use  only 

Bldg.  00390 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030067 

Status:  Excess 

Comment:  13,632  sq.  ft.,  off-site  use  only 

Bldgs.  01200,  01202 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  No.:  21200030068 
Status:  Excess 

Comment:  4508/63iB6  sq.  ft.,  most  recent 
use — hazard  bldg.,  off-site  use  only 

Bldg.  01204 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-  •    . 

Property  No.:  21200030069 

Status:  Excess 

Comment:  5578  sq.  ft.,  most  recent  use — VOQ 

transient,  off-site  use  only 
Bldgs.  01205-01207 


Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030070 

Status:  Excess 

Comment:  various  sq.  ft.,  mpst  recent  use — 
hazard  bldg.,  off-site  use  only 

Bldgs.  01208.  01210,  01212 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030071 

Status:  Excess 

Comment:  various  sq.  ft.,  most  recent  use — 
hazard  bldg..  off-site  use  only 

Bldgs.  01213,  01214 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030072 

Status:  Excess 

Comment:  11964/13740  sq.  ft.,  most  recent 
use — transient  UPH.  off-site  use  only 

Bldgs.  01218,  01230 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030073 

Status:  Excess 

Comment:  480/188  sq.  ft.,  most  recent  use- 
hazard  bldgs.,  off-site  use  only 

Bldgs.  01231.01232 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030074 

Status:  Excess 

Comment:  458/4260  sq.  ft.,  most  recent  use — 
hazard  bldgs.,  off-site  use  only 

Bldg.  01234     ' 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030075 

Status:  Excess 

Comment:  615  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  01237  - 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-  ^  ^ 

Property  No.:  21200030076 

Status:  Excess 

Comment:  408  sq.  ft.,  most  recent  use — fiiel/ 
pol  bldg..  off-site  use  only 

Bldg.  01272 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030077 

Status:  Excess 

Comment:  308  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  08109 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:21200030080 

Status:  Excess  - 

Comment:  1920  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  21001 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030081 

Status:  Excess 

Comment:  3200  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  22001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  No.:  21200030082 
Status:  Excess  . 
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Comment:  1448  sq.  ft.,  most  recent  use — 
family  housing,  off-site  use  only 

Bldg.  22002 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  No.:  21200030083 

Status:  Excess 

Comment:  1508  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Armory 
NO  Noorvik 
Noorvik  Co:  AK  99763- 
Property  No.:  21200110075 
Status:  Unutilized 
Comment:  1200  sq.  ft. „  most  recent  use — 

armory,  off-site  use  only 

Bldg.  00229 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  No.:  21200120085 

Status:  Excess 

Comment:  13.056  sq.  ft.,  off-site  use  only 

Arizona 

r 

Building 

Bldg.  30012,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Property  No.:  21199310298 
Status:  Excess 

Comment:  237  sq.  ft.,  1-story  block,  most 
recent  use — storage 

Bldg.  S-306 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Property  No.:  21199420346 

Status:  Unutilized 

Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  off-site  use  only 
Bldg.  503,  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Property  No.:  21199520073 
Status:  Underutilized 
Comment:  3789  sq.  ft.,  2-story,  major 

structural  changes  required  to  meet  floor 

loading  &  fire  code  requirements,  presence 

of  asbestos,  off-site  use  only 
2Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Property  No.:  21200010082 
Location:  15542. 15546 
Status:  Unutilized 
Comment:  552  &  400  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

restrooms,  off-site  use  only 

2  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Property  No.:  21200010083 

Location:  15544,  15552 

Status:  Unutilized 

Comment:  9713  &  2895  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  15543 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Property  No.:  21200010084 
Status:  Unutilized 
Comment:  416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — rec.  shelter, 

off-site  use  only 


California 

Building 

Bldgs.  204-207.  517 

Presidio  of  Monterey 

Monterey  Co:  CA  93944-5006 

Property  No.:  21200020167 

Status:  Unutilized 

Comment:  4780/10,950  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 
•   classroom/admin/storage,  off-site  use  only 

Bldgs.  18026.  18028 
Camp  Roberts 

Monterey  Co:  CA  93451-5000 
Property  No.:  21200130081 
Status:  Excess 

Comment:  2024/487  sq.  ft.,  concrete,  poor 
condition,  off-site  use  only 

Colorado 

Building 

Bldg.  F-107 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Property  No.:  21200130082 

Status:  Unutilized 

Comment:  10,126  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent' 

use — storage,  off-site  use  only 
Bldg.  T-108 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  No.:  21200130083 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  poor  condition. 

possible  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 

Bldg.  T-209 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Property  No.:  21200130084 

Status:  Unutilized 

Comment:  400  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint.  shop,  off-site  use  only 
Bldg.  T-217 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  No.:  21200130085 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint..  off-site  use  only 
Bldg.  T-218 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  No.:  21200130086 
Status:  Unutilized  .    . 

Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint..  off-site  use  only 
Bldg.  T-220 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  No.:  21200130087 
Status:  Unutilized 
Comment:  690  sq.  ft.,  poor  condition. 

possible  asbestos/lead  paint,  most  recent 

use — heat  plant,  off-site  use  only 
Bldg.  T-6001 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  No.:  21200130088 
Status:  Unutilized 


Comment:  4372  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — vet  clinic,  off-site  use  only 

Georgia 
Building 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use — 
clinic;  needs  substantial  rehabilitation;  1 
floor 

Bldg.  1252,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199220694 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4881.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199220707 

Status:  Unutilized 

Comment:  2449  sq.  ft..  1  story,  most  recent 
use — storehouse,  need  repairs,  off-site 
removal  only 

Bldg.  4963,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199220710 

Status:  Unutilized 

Comment:  6077  sq.  ft..  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 
Bldg.  2396,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220712 
Status:  Unutilized 
Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab. 

off-site  removal  only 
Bldg.  4882.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220727 
Status:  Unutilized 
Comment:  6BZ7  sq.  ft..  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  4967,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220728 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  4977.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220736 
Status:  Unutilized 
Comment:  192  sq.  ft..  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only 
Bldg.  4944.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220747 
Status:  Unutilized 
Comment:  6400  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only 
Bldg.  4960,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220752 
Status:  Unutilized 


Comment:  3335  sq^  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only 
Bldg.  4969,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Prpperty  No.:  21199220753 
Status:  Unutilized 

Comment:  8416  sq.  ft..  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only 
Bldg.  4884.  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220762 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 
Bldg.  4964.  Fort  Benning  « 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220763 
Status:  Unutilized 

Conmient:  2000  sq.  ft.,  1  stoty,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 
Bldg.  4966,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220764 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 
Bldg.  4965,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220769 
Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only 
Bldg.  4945,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Pro'perty  No.:  21199220779 
Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 
Bldg.  4979,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199220780 
Status:  Unutilized 

Comment:  400  sq.  ft..  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only 
Bldg.  4023,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199310461 
Status:  Unutilized 

Comment:  2269  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 
Bldg.  4024,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199310462 
Status:  Unutilized 

Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 
Bldg.  11813 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Property  No.:  21199410269 
Status:  Unutilized 

Comment:  70  sq.  ft.;  1  story;  metal;  needs 
rehab,  r  most  recent  use — storage;  off-site 
use  only 


Bldg.  21314 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Property  No.:  21199410270 
Status:  Unutilized 

Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 
most  recent  use — storage;  off-site  use  only 

Bldg.  12809 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Property  No.:  21199410272 

Status:  Unutilized 

Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Property  No.:  21199410273 
Status:  Unutilized 
Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only 
Bldg  4051,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 

Bldg.  322 
Fort  Berming 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720156 
.Status:  Unutilized 

Comment:  9600  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  1737 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720161 
Status:  Unutilized 

Comment:  1500  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  2593 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199720167 

Status:  Unutilized 

Comment:  13,644  sq.  ft.,  needs  rehab,  most 

recent  use — parachute  shop,  off-site  use 

only 
Bldg.  2595 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720168 
Status:  Unutilized 
Comment:  3356  sq.  ft.,  needs  rehab,  most 

recent  use — chapel,  off-site  use  only 
Bldgs.  2865,  2869.  2872 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720169 
Status:  Unutilized 
Comment:  approx.  1100  sq.  ft.  each,  needs 

rehab,  most  recent  use — shower  fac,  off- 
site  use  only 
Bldg.  4476 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720184 
Status:  Unutilized 
Comment:  3148  sq.  ft.,  needs  rehab,  most 

recent  use — vehicle  maint.  shop,  off-site 

use  only 


8  Bldgs. 

Fort  Benning  4700-4701.  4704-4707.  4710- 
4711 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199720189 

Status:  Unutilized 

Comment:  6433  sq.  ft.  each,  needs  rehab,        ^ 
most  recent  use — unaccompanied 
personnel  housing,  off-site  use  only 

Bldg.  4714 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199720191 

Status:  Unutilized 

Comment:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battalion  headquarters  bldg.. 

off-site  use  only 

Bldg.  4702 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199720192 
Status:  Unutilized 

Comment:  3690  sq.  ft.,  needs  rehab,  most 
recent  use — dining  facility  off-site  use  only 

Bldgs.  4712-4713 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199720193 

Status:  Unutilized 

Comment:  1983/18.270  sq.  ft.,  needs  rehab, 

most  recent  use — company  headquarters 

bldg.,  off-site  use  only 

Bldg.  305 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199810268  , 
Status:  Unutilized 

Comment:  4083  sq.  ft.,  most  recent  use- 
recreation  center,  off-site  use  only 

Bldg.  318 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199810269 
Status:  Unutilized 

Comment:  374  sq.  ft.,  poor  condition,  most 
recent  use — maint.  shop,  off-site  use  only 

Bldg.  1792 

Fort  Benning 

Ft.  Berming  Co:  Muscogee  GA  31905- 

Property  No.:  21199810274 

Status:  Unutilized 

Comment:  10,200  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  1836 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199810276 

Status:  Unutilized 

Comment:  2998  sq.  ft.,  most  recent  use —      , 
admin.,  off-site  use  only 

Bldg.  4373 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199810286 
Status:  Unutilized 

Contment:  409  sq.  ft.,  poor  condition,  most 
recent  use — station  bldg.  off-site  use  only 

Bldg.  4628 

Fort  Benning  ' 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199810287 
Status:  Unutilized 

Comment:  5483  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 
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Bldg.  92 
Fort  Banning 
,  Co:  Muscogee  GA  31905- 
Property  No.:  21199830278 
Status:  Unutilized 

Comment:  637  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2445 

Fort  Benning 

Co:  Muscogee  GA  31905- 

Property  No.:  21199830279  ' 

Status:  Unutilized 

Comment:  2385  sq.  ft.,  needs  rehab,  most 

recent  use — fire  station,  off-site  use  only 
Bldg.  4232 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Property  No.:  21199830291 
Status:  Unutilized 
Comment:  3720  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  bay,  off-site  use  only 

Bldg.  39720 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Bldg.JVJo.:.  21 199930119 

Status:  Unutilized 

Comment:  1520  sq.  ft.,  concrete  block, 

possible  asbestos/lead  paint,  most  recent 

use — office,  off-site  use  only 
Bldg.  492 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930120     ' 
Status:  Unutilized 
Comment:  720  sq.  ft.,  most  recent  use — 

admin/maint,  off-site  use  only 
Bldg.  880 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930121 
Status:  Unutilized 
Comment:  57,110  sq.  ft.,  most  recent  use — 

instruction,  off-site  use  only 

Bldg.  1370 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199930122 

Status:  Unutilized 

Comment:  5204  sq.  ft.,  most  recent  use — 

hdqts.  bldg..  offrsite  use  only 
Bldg.  2288 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930123 
Status:  Unutilized 
Comment:  2481  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2290 

Fort  Benning  ^ 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930124 
Status:  Unutilized 
Comment;  455  sq.  ft.,  most  recent  use — 

storage,  off-sito  use  only 

Bldg.  2293 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199930125 

Status:  Unutilized 

Comment:  2600  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  2297 
Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 


Property  No.:  21199930126 
Status:  Unutilized 

Comment:  5156  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  2505 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199930127 

Status:  Unutilized 

Comment:  10,257  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 
Bldg.  2508 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930128 
Status:  Unutilized 
Comment:  2434  sq.  ft.,  most  recent  use — . 

storage,  off-site  use  only 
Bldg.  2815 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905— 
Property  No.:  21199930129 
Status:  Unutilized 
Comment:  2578  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  3815  ^    ■ 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  il905- 
Property  No.:  21199930130 
Status:  Unutilized 
Comment:  7575  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  3816 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199930131 

Status:  Unutilized 

Comment:  7514  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5886 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
PropertyNo.:  21199930134 
Status:  Unutilized 
Comment:  67  sq.  ft.,  most  recent  use — maint/ 

storage,  off-site  use  only 
Bldgs.  5974-5978 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930135 
Status:  Unutilized 
Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5993 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199930136 
Status:  Unutilized 
Comment:  960  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  5994 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199930137 

Status:  Unutilized 

Comment:  2016  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-1003  •    ' 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No. :  2 1 200030085 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 


Bldgs.  T-1005,  T-1006.  T-1007 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  No.:  21200030086 

Status:  Excess 

Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1015,  T-1016.  T-1017 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030087 
Status:  Excess 
Comment:  7496  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1018,T-1019 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030088 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1020,  T-1021 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030089 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1022 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514— 
Property  No.:  21200030090 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — supply  center,  off-site  use  only 

Bldg.  T-1027 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030091 
Status:  Excess 

Comment:  9024  sq  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldg.  T-1028 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  No.:  21200030092 

Status:  Excess 

Comment:  7496  sq.  ft.,  poor  condition,  most 

recent  use — storage,  ofT-site  use  only 
Bldgs.  T-1035,  T-1036,  T-1037 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030093 
Status:  Excess 
Comment:  1626  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1038,  T-1039 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030094 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1040,  T-1042 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030095 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

receiit  use— storage,  off-site  use  only 

Bldgs.  T-1086,  T-1087,  T-1088 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  No.:  21200030096 
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Status:  Excess 

Comnient:  7680  sq.  ft.,  poor  condition,  most 
recent  use — storage,  offtfite  use  only 

Bldg.  223 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21200040044 
Status:  Unutilized 

Comment:  21,556  sq.  ft.,  most  recent  use — 
gen.  purpose 

Bldg.  228 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21200040045 
Status:  Unutilized 

Comment:  20,220  sq.  ft.,  most  recent  use- 
gen,  purpose 
Bldg.  2051 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905-    ' 
Property  No.:  21200040046 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  most  recent  use — 

storage 
Bldg.  2053 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21200040047 
Status:  Unutilized 
Comment:  14,520  sq.  ft.,  most  recent  use — 

storage 
Bldg.  2677 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21200040048 
Status:  Unutilized 
Comment:  19,326  sq.  ft.,  most  recent  use — 

maint.  shop  ' 
Bldg.  02301 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Property  No.:  21200140075 
Status:  Unutilized 
Comment:  8484  sq.  ft.,  needs  major  rehab,  - 

potential  asbestos/lead  paint,  most  recent 

use — storage,  ofl-site  use  only 

Bldg.  T0130 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136  ' 

Property  No.:  21200230041 

Status:  Excess 

Comment:  10,813  sq.  ft.,  off-site  use  only 

Bldg.  T0157 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Property  No.:  21200230042 

Status:  Excess 

Comment:  1440  sq.  ft.,  off-site  use  only 

Bldg.  T0251 

Fort  Stewart 

Hinesville  Co:  Uberty  GA  31314-5136 

Property  No.:  21200230043 

Status:  Excess 

Comment:  27,254  sq.  ft.,  off-site  use  only 

Bldgs.  T291,T292 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Property  No.:  21200230044 

Status:  Excess 

Comment:  5220  sq.  ft.  each,  off-site  use  only 

Bldg.  T0295 
Fort  Stewart 
Hinesville  Co:  Uberty  GA  31314-5136 


Property  No.:  21200230045 

Status:  Excess 

Comment:  5220  sq.  ft.,  off-site  use  only 

Bldg.  T0470 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Property  No.:  21200230046 

Status:  Excess 

Comment:  27,254  sq.  ft.,  off-site  use  only 

Bldg.  T1191 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Property  No.:  21200230047 

Status:  Excess 

Comment:  9386  sq.  ft.,  off-site  use  only 

Bldg.T1192 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Property  No.:  21200230048 

Status:  Excess 

Comment:  3992  sq.  ft.,  off-site  use  only 

Land 

Land  (Railbed) 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  No.:  21199440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Hawaii 
Building 

P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Property  No.:  21199030324 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive 

Status:  Unutilized 

Comment:  45,216  sq.  ft.  underground  tunnel 
complex,  pres.  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

Bldg.  T-337 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Property  No.:  21199640203 

Status:  Unutilized 

Comment:  132  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  01227 
Schofield  Barracks 
Wahiawa  Co:  HI  96786- 
Property  No.:  21200220104 
Status:  Unutilized 

Comment:  525  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldg.  4334 
Schofield  Barracks 
Wahiawa  Co:  HI  96786- 
Property  No.:  21200220105 
Status:  Unutilized 

Comment:  7402  sq.  ft.,  concrete,  needs  repair, 
most  recent  use — housing,  off-site  use  only 

Bldg.  06508 
Schofield  Barracks 
Wahiawa  Co:  HI  96786- 
Property  No.:  21200220106 
Status:  Unutilized 

Comment:  1140  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 


Illinois 

Building  • 

Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299- 
Property  No.:  21199620666 
Status:  Unutilized 

Comment  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only 

Bldg.  AR112 

Sheridan  Reserve 

Arlington  Heights  Co:  IL  60052-2475 

Property  No.:  21200110081 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  off-site  use  only 

Kansas 
Building 

Bldg.  S-830 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Property  No.:  21199820i61 

Status:  Unutilized 

Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 
Bldg.  S-831 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Property  No.:  21199820162 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 

Bldg.  P-243 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Property  No.:  21199830321 

Status:  Unutilized 

Comment:  242  sq.  ft.,  most  recent  use — 

industrial,  off-site  use  only 
Bldg.  P-469 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  No.:21200210031 
Status:  Unutilized 
Comment:  625  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S-471 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  No.:  21200210032 
Status:  Unutilized 
Comment:  4535  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 

Bldg.  P-485 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  No.:  21200210033 
Status:  Unutilized 

Comment:  2006  s^  ft.,  most  recent  use — 
instructional,  on-site  use  only 

Bldg.  S-486 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027-     • 
Property  No.:  21200210034 
Status:  Unutilized 

Comment:  960  sq.  ft.,  most  recent  use — 
instructional,  off-site  use  only 

Bldg.  S-496 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  No:  21200210035 
Status:  Unutilized 

Comment:  7134  sq.  ft.,  most  recent  use — 
vocational,  off-site  use  only 
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Bldg.  00493 
Fort  Leavenworth 
"="1.  Leavenworth  Co:  KS  66027- 
Property  No.:  21200230049 
Status:  Unutilized 

Comment:  1020  sq.  ft.,  most  recient  use — 
storage,  off-site  use  only 

Bldg.  00498 
Fort  Leavenworth 
Ft.  Leavenworth  Co:  KS  66027- 
Property  No.:  21200230050 
Status:  Unutilized 

Comment:  208  sq.  ft.,  most  recent  use — shed, 
off-site  use  only 

Louisiana  ' 

Building 

Bldg.  8423, 

Fort  Folk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  No.:  21199640528 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8449, 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Property  No.:  21199640539 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

office 

Maryland 
Building 

Bldg.  907 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  No.:  21200120092 

Status:  Unutilized 

Comment:  2306  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  930 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  No.:  21200120097 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  938 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  No.:  21200120098 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2837 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  No.:  212001201^1 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  0310A 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  No.:  21200120103 

Status:  Unutilized 

Comment:  120  sq.  ft.,  poor  condition, 
presence  of  asbestos/ lead  paint,  most 
recent  use — storage,  off-site  use  only 


Bldg.  00313 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120104 
Status:  Unutilized 

Comment:  983  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00340 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120105 
Status:  Unutilized 

Comment:  384  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  0459B 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  No.:  21200120106 

Status:  Unutilized 

Comnjent:  225  sq.  ft.,  poor  condition,  most 

recent  use — equipment  bldg.,  off-site  use 

pnly 
Bldg.  00785 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120107 
Status:  Unutilized 
Comment:  160  sq.  ft.,  poor  condition,  most 

recent  use — shelter,  off-site  use  only 
Bldg.  E3728 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120109 
Status:  Unutilized 
Comment:  2596  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — testing 

facility,  off-site  use  only 

Bldg.  05213 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120112 
Status:  Unutilized 

Comment:  200  sq  .ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldg.  E5239 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120113 
Status:  Unutilized 

Comment:  230  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  E5317 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  No.:  21200120114 

Status:  Unutilized 

Comment:  3158  sq.  i\.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 
Bldg.  E5637 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  No.:  21200120115 
Status:  Unutilized 
Comment:  312  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 
Bldg.  503 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Property  No. :  2 1 2001 30092 
Status:  Unutilized 
Comment:  14,244  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — training,  off-site  use  only 


Bldg.  2478 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne.Arundel  MD  20755-5115 

Property  No.:  21200130097 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

medical  clinic,  off-site  use  only 

Bldg.  8481 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  No.:  21200130098 

Status:  Unutilized 

Comment:  7718  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

heat  plant,  off-site  use  only 

Bldg.  219 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Proporty  No.:  21200140078 

Status:  Unutilized 

Comment:  8142  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  229 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140079 

Status:  Unutilized 

'Comment:  2250  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  287 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140080 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  294 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140081 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — entomology 
facility,  off-site  use  only 

Bldg.  949 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140083 

Status:  Unutilized 

Comment:  2441  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  979 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140084 

Status:  Unutilized 

Comment:  2331  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1007 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140085 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  2212 

Ft.  George  G.  Meade 
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Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200140086 

Status:  Unutilized 

Comment:  9092  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  3000 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  /Arundel  MD  20755- 

Property  No.:  21200140087 

Status:  Unutilized 

Comment:  10.663  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 

Bldg.  00546 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200220109 

Status:  Unutilized 

Comment:  5659  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  00939 
Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Property  No.:  21200220110 
Status:  Unutilized 
Comment:  8185  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  02206 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  29755- 

Property  No.:  21200220111 

Status:  Unutilized 

Comment:  3075  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  02207 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200220112 

Status:  Unutilized 

Comment:  6855  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  02271 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200220114 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  04675 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-  ■ 

Property  No.:  21200220115 

Status:  Unutilized 

Comment:  1710  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — rental  store,  off-site 

use  only 

Bldg.  2050A 
Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Property  No.:  21200230051 
Status:  Unutilized 

Comment:  200  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldgs.  2211,  2213 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  29755- 

Property  No.:  21200230053 

Status:  Unutilized 


Comment:  6936  &  8386  sq  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — maint.  shop,  off-site  use  only 

Bldg.  2214 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230054 

Status:  Unutilized 

Comment:  7740  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only  -  ^ 

Bldg.  2217 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230055 

Status:  Unutilized 

Comment:  7710  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
admin/warehouse,  off-site  use  only 

Bldg.  2253 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230056 

Status:  Unutilized 

Comment:  18,912  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — vehicle  maint.  shop,  off-site  use  only 

Bldg.  2275 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230057 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  2276 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230058 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  8880 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  /Vrundel  MD  20755- 

Property  No.:  21200230060 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  needs  rehab,  most 
recent  use — storehouse/maint.  shop,  off- 
site  use  only 

Massachusetts 

Building  , 

Bldg.  76 

Army  Soldier  Systems  Center 
Natick  Co:  Middlesex  MA  01760- 
Property  No.:  21200210037 
Status:  Unutilized 

Comment:  1000  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Missouri 

Building 

Bldg.  T2171 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  No.:  211993402J2 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1-story  wood  frame, 

mdst  recent  use — administrative,  no 

handicap  fixtures,  lead  base  paint,  off-site 

use  only 


Bldg.  T1497 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-  . 

5000 
Property  No.:  21199420441 
Status:  Underutilized 
Comment:  4720  sq.-ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T2139 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulasfci  MO  65473- 

5000 
Property  No.:  21199420446 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T-2191 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  No. :  2 1 1 99440334 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks  ._ 

Bldg.  T-2197 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  No.:  21199440335 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame. 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 

Bldg.  T2385 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Property  No.:  2119^510115 

Status:  Excess 

Comment:  3158  sq.  ft.,  1-story,  wood  ft-ame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 

Bldg.  1650 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-' 
5000 

Property  No.:  21199810311 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — union  hall, 
off-site  use  only 

Bldg.  2170 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199810313 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199820179 

Status:  Unutilized  ' 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169.  2181.  2182,  2183 
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Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199820180 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
[  lead  paint,  most  recent  use — barracks,  off- 
[     site  use  only 

Bldg.  2186 

Fort  Leonard  Wood  • 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199820181 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 

'  lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199820182 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldgs.  2192,  2196,  2198 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  No.:  21199820183 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

,  lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Montana 

Building 

Bldg.  00405 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636- 
Property  No.:  21200130099 
Status;  Unutilized 

Comment:  3467  sq.  ft.,  most  recent  use — 
storage,  security  limitations 

Bldg.  T0066 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636- 
Property  No.:  21200130100 
Status:  Unutilized 

Comment:  528  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  security  limitations 

New  Hampshire  ' 

Building 

Bldg.  KGOOl 

Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Property  No.:  21200030104 

Status:  Excess 

Comment:  18,994  sq  ft.,  presence  of  asbestos, 

most  recent  use — classroom,  off-site  use 

only 
Bldg.  KG002 
Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 
Property  No.:  21200030105 
Status:  Excess 
Comment:  20,014  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage/store,  off-site  use 

only 
Bldg.  KG003 
Grenier  Field  USARC 
Manchester  Co:  Rockingham  NH  03103-7474 


Property  No.:  21200030106 

Status:  Excess 

Comment:  3458  sq.  ft.,  presence  of  asbestos, 

most  recent  use — veh.  maint.,  off-site  use 

only 

New  Jersey 

Buildings 

Bldg.  178 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  No.:  21199740312 
Status:  Unutilized 

Comment:  2067  sq.  ft.,  most  recent  use — 
research,  off-site  use  only 

Bldg.  732 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  No.:  21199740315 
Status:  Unutilized 

Comment:  9077  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  816C 

Armament  R,  D,  &  £ng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  No.:  21200130103 
Status:  Unutilized 

Comment:  144  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

New  Mexico 

Building 

Bldg.  34198 

White  Sands  Missile  Range 
Dona  Ana  Co:  NM  88002- 
Property  No:  21200230062 
Status:  Excess 

Comment:  107  sq.  ft.,  most  recent  use — 
security,  off-site  use  only 

New  York 

Building 

Bldg.  T-181 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  1^602- 
Property  No.:  21200130129 
Status:  Unutilized 

Comment:  3151  sq.  ft.,  needs  rehab,  most 
recent  use — housing  mnt.,  off-site  use  only 

Bldg.  T-201 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130131 
Status:  Unutilized 

Comment:  2305  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  T-203 

Fort  Drum 

Ft.  Drum  Go:  Jefferson  NY  13602- 

Property  No.:  21200130132 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  T-252 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130133 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 

Bldgs.  T-253.  T-256,  T-257 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130134 


Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-271,  T-272,  T-273 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130135 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 

Bldg.  T-274 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Property  No.:  21200130136 
Status:  Unutilized 

Comment:  2750  sq.  ft.,  needs  rehab,  most 
recent  use — BN  HQ,  off-site  use  only 

Bldgs.  T-276,  T-277,  T-278 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200130137 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  T-1030 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130139 
Status:  Unutilized 
Comment:  15,606  sq.  ft.,  needs  rehab,  most 

recent  use — simulator  bldg.,  off-site  use 

only 
Bldg.  P-2159 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130140 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  needs  rehab,  most 

recent  use — waste/water  treatment,  off-site 

use  only 
Bldg.  T-2443 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200130142 
Status:  Unutilized 
Comment:  793  sq.  ft.,  needs  rehab,  most 

recent  use — vet  facility,  off-site  use  only 
Bldgs.  T-401,T-403 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200410042 
Status:  Unutilized 
Comment:  2305/2284  sq.  ft.,  needs  repair, 

most  recent  use — battalion  hq  bldg.,  off-site 

use  only 
Bldgs.  T-404,  T-406,  T-407 
Fort  Drum- 

Ft.  Drum  Co:  Jefferson.NY  13602- 
Property  No.:  21200210043 
Status:  Unutilized 
Comment:  2000/1144  sq.  ft.,  needs  repair, 

most  recent  use — Co  Hq  Blflg.,  off-site  use 

only 
Bldg.  T-430 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210044 
Status:  Unutilized 
Comment:  2731  sq.  ft.,  needs  repair,  most 

recent  use — Co  Hq  Bldg.,  off-site  use  only 

4  Bldgs. 

Fort  Drum 

T-431,  T-432,  T-^133,  T-494 

Ft.  Drum  Co:  Jefferson  NY  13602- 


Property  No.:  21200210045 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  needs  repair,  most 

recent  use— Co  Hq  Bldg.,  off-site  use  only 
Bldg.  T-435 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210046 
Status:  Unutilized 
Comment:  2731  sq.  ft.,  needs  repair,  most 

recent  use — Co  Hq  Bldg.,  off-site  use  only 
Bldgs.  T-437,  T-438 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210047 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  most 

recent  use— Co  Hq  Bldg.,  off-site  use  only 
Bldgs.  T-439,  T-460 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210048 
Status:  Unutilized 
Comment:  2588/2734  sq.  ft.,  needs  repair, 

most  recent  use— Co  Hq  Bldg.,  off-site  use 

only 
4  Bldgs. 
Fort  Drum 

T-461,  Tt462,  T-463,  T-464 
Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210049 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  most 

recent  use — Co  Hq  Bldg.,  off-site  use  only 

Bldg.  T-465 

Fort  Dnmi 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210050 

Status:  Unutilized 

Comment:  2734  sq.  ft.,  needs  repair,  most 

recent  use— Co  Hq  Bldg.,  off-site  use  only 
Bldgs.  T-405,  T-408 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210051 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  needs  repair,  most 

recent  use — storage,  off-site  use  only 

6  Bldgs. 

Fort  Drum 

T-410,  T-411,  T-412,  T-416.  T-417,  T-418 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210052 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T-421,  T-422 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210053 

Status:  Unutilized 

Comment:  2510  sq.  ft.,  needs  repair,  most 
recent  use— enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T-423,  T-^24 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602— 

Property  No.:  21200210054 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

7  Bldgs. 


Fort  Drum 

T-441,  T-442,  T-^43,  T-444,  T-446— T-448 
Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  No.:  21200210055 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

6  Bldgs. 

Fort  Drum 

T-451,  T-452,  T-453,  T-454,  T-456,  T-458 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210056 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only  . 

5  Bldgs. 

Fort  Drum 

T-471,  T-472,  T-473,  T-474,  T-477 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210057 

Status:  Unutilized 

Coniment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T-420,  T-445,  T-470 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210058 

Status:  Unutilized 

Comment:  2510  sq.  ft.,  needs  repair,  most 
recent  use — dining  facility,  off-site  use 
only 

Bldgs.  T-440,  T-450 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:  21200210059 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  most 
recent  use — dining  facility,  off-site  use 
only 

Bldg.  T-478 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  No.:2120021 0060 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — classroom,  off-site  use  only 

North  Carolina 
Building 

Bldg.  C5536 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Property  No.:  21200130150 

Status:  Unutilized 

Comment:  600  sq.  ft.,  single  wide  trailer  w/ 
metal  storage  shed,  needs  major  repair, 
presence  of  asbestos/lead  paint,  off-site  use 
only 

Oklahoma 

Building 

Bldg.  T-838, 

Fort  Sill 

838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199220609 

Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  ft-ame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable) 
Bldg.  T-954, 


-5?>-. 


Fort  Sill 

954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199240659 

Status:  Unutilized 

Comment:  3571  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop 
Bldg.  T-3325, 
Fort  Sill 

3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199240681  ^ 

Status:  Unutilized 
Comment:  8832  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse 

Bldg.  T1652 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199330380  " 

Status:  Unutilized 

Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T-4226 
Fort  Sill  , 

Lawton  Co:  Comanche  OK  73503- 
Property  No.:  21199440384 
Status:  Unutilized 
Comment:.114  sq.  ft.,  1-story  wood  frame, 

possible  asbestos  and  lead  paint,  most 

recent  use — storage,  off-site  use  only 

Bldg.  P-lbl5 
Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 
Property  No.:  21199520197 
Status:  Unutilized 

Comment:  15,402  sq.  ft.,  1-story,  most  recerU 
use — storage,  off-site  use  only 

Bldg.  P-366 
Fort  Sill 

Lawton  Co:  Comanche  OK  735a3- 
Property  No.:  21199610740 
Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 
recent  use — storage,  off-site  use  only 

Building  T-2952 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199710047 

Status:  Unutilized 

Comment:  4327  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — motor  repair 
shop,  off-site  use  only 

Building  P-5042 

Fort  Sill  ^ 

Uwton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199710066 

Status:  Unutilized  <i^  .^ 

Comment:  119  sq.  ft.,  possible  asbestos  and      ^> 
leadpaint,  most  recent  use — heatplant,  off- 
site  use  only 

4  Buildings 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
.  Property  No.:  21199710086 

Location:  T-6465,  T-6466,  T-6467,  T-6468 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos 
and  leadpaint,  most  recent  use — range 
support,  off-site  use  only 

Bldg.  T-810 

Fort  Sill 
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Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199730350 

Status:  Unutilized 

Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hay  storage,  off-site 

use  only 
Bldgs.  T-837,  T-839 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730351 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-934  g 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730353 
Status:  Unutilized 
Comment:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1177 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730356 
Status:  Unutilized 
Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only 
Bldgs.  T-1468.  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730357 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730358 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1940 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730360 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-1954,  T-2022 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730362 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2184 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730364 
Status:  Unutilized 
Comment:  454  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-2186,  T-2188,  T-2189 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730366 


Status:  Unutilized 

Comment:  1656-3583  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

vehicle  maint.  shop,  off-site  use  only 
Bldg.  T-2187 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730367 
Status:  Unutilized 
Comment:  1673  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-2209 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730368 
Status:  Unutilized 
Comment:  1257  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-2291  thru  T-2296 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730372 
Status:  Unutilized 
Comment:  400  sq.  ft.  each,  possible  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldgs.  T-3001,T-3006 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730383 
Status:  Unutilized 
Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3314 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730385 
Status:  Unutilized 
Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldgs.  T-4401,T-i402 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730393 
Status:  Unutilized 
Comment:  2260  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  T-5041 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730409 
Status:  Unutilized 
Comment:  763  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-5420 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730414 
Status:  Unutilized 
Comment:  189  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — fuel  storage,  off- 
site  use  only 
Bldgs.  T-7290,  T-7291 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199730417 
Status:  Unutilized 


Comment:  224/840  sq.  ft.,  possible  asbestos/ 

•    lead  paint,  most  recent  use — kennel,  off- 

'   site  use  only 

Bldg.  T-7775 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199730419 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — private  club,  off- 
site  use  only 
4  Bldgs. 
Fort  Sill 

P-617.  P-1114,  P-1386,  P-1608 
Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199910133 
Status:  Unutilized 
Comment:  106  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — utility  plant,  off- 
site  use  only 
Bldg.  P-746 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199910135 
Status:  Unutilized 
Comment:  6299  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  P-2581,P-2773 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Profwrty  No.:  21199910140 
Status:  Unutilized 
Comment:  4093/4129  sq.  ft.,  possible^ 

asbestos/lfead  paint,  most  recent  use — • 

office,  off-site  use  only 
Bldg.  P-2582 
Fort  Sill 

Lawton  Co:  Comanche  OK  735O3-510O 
Property  No.:  21199910141 
Status:  Unutilized 
Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  P-2912,  P-2921,  P-2944 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199910144 
Status:  Unutilized 
Comment:  1390  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  P-2914 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199910146 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-5101 
Fort  Sill 

Lawton' Co:  Comanche  OK  73503-5100 
Property  No.:  21199910153 
Status:  Unutilized 
Comment:  82  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gas  station,  off-site 

use  only 
Bldg.  S-6430 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  No.:  21199910156 
Status:  Unutilized 


Comment:  2080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.T-6461 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199910157 

Status:  Uinitilized 

Comment:  200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6462 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199910158 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — control  tower,  off- 
site  use  only 

Bldg.  P-7230 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21199910159 

Status:  Unutilized 

Comment:  160  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — ^transmitter  bldg., 
off-site  use  only 

Bldg.  S-4023 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200010128 

Status:  Unutilized 

Comment:  1200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  P-747 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120120 

Status:  Unutilized 

Comment:  9232  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — lab,  off-site  use 
only 

Bldg.  P-842 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120123 

Status:  Unutilized 

Comment:  192  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-911 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120124 

Status:  Unutilized 

Comment:  3080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldg.  P-1672 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120126 

Status:  Unutilized 

Comment:  1056  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  S-2362 

Fort  Sill 

Lawton  Co:  Comanche  OK  .73503-5100 

Property  No.:  21200120127 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — gatehouse,  off-site 
use  only 


Bldg.  P-2589 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120129 

Status:  Unutilized 

Comment:  3672  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-3043 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  No.:  21200120130 

Status:  Unutilized 

Comment:  80  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — guard  shack,  off- 
site  use  only 

Bldg.  S-4749 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100' 

Property  No.:  21200130152 

Status:  Unutilized 

Comment:  1438  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — weather  station, 
off-site  use  only 

Pennsylvania 

Building  , 

Bldg.  00634 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 

Property  No.:  21200240089 

Status:  Unutilized 

Comment:  113  sq.  ft.,  presence  of  asbestos, 
most  recent  use — plant/utility  bldg.,  off- 
site  use  only 

South  Carolina 

Building 

Bldg.  3499 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Property  No.:  21199730310 

Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs.repair,  most 

recent  use — admin. 
Bldg.  2441 
Fort  Jackson 

Ft.  Jackson  to:  Richland  SC  29207- 
Property  No.:  21199820187 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  repair,  most 

recent  use — admin. 

Bldg.  3605 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29202- 

Property  No.:  21199820188 

Status:  Unutilized 

Comment:  711  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  1765 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29202- 
Property  No.:  21200030109 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  need  repairs,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training  bldg.,  off-site  use  only 

Land 

One  Acre 

Fort  Jackson 

Columbia  Co:  Richland  SC  29202- 

Property  No.:  21200110089 

Status:  Underutilized 

Comment:  approx.  1  acre 


Texas 

Building 

Bldg.  7137 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 
Property  No.:  21199640564 
Status:  Unutilized 

Comment;  35,736  sq.  ft.,  3-stor>',  most  recent 
use — housing,  off-site  use  only 

Bldg.  919 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Property  No. :  2 1 1 999202 1 2 

Status:  Unutilized 

Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only 
Bldg.  92043 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544-  -^ 

Property  No.:  21200020206 
Status:  Unutilized 
Comment:  450  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  92044 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200020207 

Status:  Unutilized 

Comment:  1920  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  92045 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200020208 
Status:  Unutilized 
Comment:  2108  sq.  ft.,  most  recent  use — 

maint.,  off-site  use  only 

Bldg.  4469 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200030116 
Status:  Unutilized 

Comment:  5310  sq.  ft.,  most  recent  use — 
barracks,  off-site  use  only 

Bldg.  1281  =■- 

Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110091 
Status:  Unutilized 

Comment:  25,027  sq.  ft.,  most  recent  use — 
cold  storage,  off-site  use  only 

Bldg.  3656 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110093 
Status:  Unutilized 

Comment:  1806  sq.  ft.,  most  recent, use — igloo 
str.  inst.,  off-site  use  only 

Bldg.  7113 

Fort  Bliss  ♦    . 

El  Paso 'Co:  TX  79916- 
Property  No.:  21200110094 
Status:  Unutilized 

Comment:  14,807  sq.  ft.,  most  recent  use — 
nursery  school,  off-site  use  only 

Bldg.  7133 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110095 
Status:  Unutilized 

Comment:  11.650  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  7136 
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Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110096 
Status:  Unutilized 

Comment:  11,755  sq.  ft.,  most  recent  use — vet 
facility,  off-site  u.se  only 

Bldg.  7146  ■ 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  No.:  21200110097 

Status:  Unutilized 

Comment:  most  recent  use — oil  storage,  off- 
she  use  only 

Bldg.  7147 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  No.:  212001 10098 

Status:  Unutilized 

Comment:  most  recent  use — oil  storage,  off- 
site  use  only 

Bldg.  7153 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110099 
Status:  Unutilized 

Comment:  11,924  sq.  ft.,  most  recent  use — 
bowling  center,  off-site  use  only 

Bldg.  7162 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  No.:  21200110100 

Status:  Unutilized 

Comment:  3956  sq.  ft.,  most  recent  use — 

development  center,  off-site  use  only 
Bldg.  11116 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  No.:  21200110101 
Status:  Unutilized 
Comment:  20.100  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  7113 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  No.:  21200220132 

Status:  Unutilized 

Comment:  8855  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — child 
development  center,  off-site  use  only 

Bldg.  T5900 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78257- 

Property  No.:  21200220133 

Status:  Excess  ; 

Comment:  9876  sq.  ft.,  possible  lead  paint, 
most  recent  use — theater/training  bldg..  off- 
site  use  only 

Bldg.  T6111 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78257- 

Property  No.:  21200220134 

Status:  Excess 

Comment:  521  sq.  ft.,  possible  lead  paint, 

most  recent  use — gas  station,  off-site  use 

only 

Bldg.  T5002 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78257- 

Property  No.:  21200220135 

Status:  Excess 

Comment:  370  sq.  ft.,  presence  of  lead  paint. 

off-site  use  only 
Bldgs.  107. 108 
Fort  Hood 


Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220136 
Status:  Unutilized 

Comment:  13,319/28,051  sq.  ft.,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  120 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220137 

Status:  Unutilized 

Comment:  1450  sq.  ft.,  most  recent  use — 

dental  clinic,  off-site  use  only 
Bldg.  134 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220138 
Status:  Unutilized 
Comment:  16.114  sq.  ft.,  most  recent  use — 

auditorium,  off-site  use  only 

Bldg.  56305 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220143 

Status:  Unutilized 

Comment:  2160  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 

Bldg.  56402 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property.No.:  21200220144 

Status:  Unutilized 

Comment:  2680  sq.  ft.,  most  recent  use — 
recreation  center,  off-site  use  only 

Bldgs.  56403,  56405 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220145 

Status:  Unutilized 

Comment:  480  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldgs.  56620.  56621 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220146 
Status:  Unutilized 
Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only  , 

Bldgs.  56626,  56627 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220147 

Status:  Unutilized 

Comment:  1120  sq^ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldg.  56628 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220148 
Status:  Unutilized 
Comment:  1133  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 

Bldgs.  56630,  56631 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220149 
Status:  Unutilized 

Comment:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 

Bldgs.  56636.  56637 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220150 
Status:  Unutilized 

Coniment:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 


Bldg.  56638 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220151 

Status:  Unutilized 

Comment:  1133  sq.  ft.,  most  recent  use — 

^shower,  off-site  use  only 
Bldgs.  56703.  56708 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220152 
Status:  Unutilized 

Comment:  1306  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 

Bldgs.  56750,  56751 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220153 

Status:  Unutilized 

Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only  ^    . 

Bldg.  56758 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  No.:  21200220154 
Status:  Unutilized 
Comment:  1133  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 

Bldg.  P2789 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234- 

Property  No.:  21200220155 

Status:  Excess 

Comment:  25,784  sq.  ft.,  presence  of 
asbestos/lead  paint,  provider  responsible 
for  hazard  abatement,  most  recent  use — 
dining.  Historic  Preservation  requirement, 
ofT-site  use  only 

Bldg.  P6202 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234- 

Property  No.:  21200220156 

Status:  Excess 

Comment:  1479  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  provider  responsible  for  hazard 
abatement,  most  recent  use — officer's 
family  quarters,  off-site  use  only 

Bldg.  P6203 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234- 

Property  No.:  21200220157 

Status:  Excess 

Comment:  1381  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  provider  responsible  for  hazard 
abatement,  most  recent  use — military 
family  quarters,  off-site  use  only 

Bldg.  P6204 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234- 

Property  No.:  21200220158 

Status:  Excess 

Comment:  1454  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  provider  responsible  for  hazard 
abatement,  most  recent  use — military 
family  quarters,  off-site  use  only 

Virginia 

Building 

Bldg.  T246 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 

Property  No.:  21199940047 

Status:  Unutilized 


Comment:  756  sq.  ft.,  needs  repair,  possible 
lead  paint,  most  recent  use — scout 
meetings,  off-site  use  only 

Bldgs.  1516, 1517, 1552,  1567 

Fort  Eustis  Ft.  Eustis  Co:  VA  23604- 

Property  No.:  21200130154 

Status:  Unutilized 

Comment:  2892  &  4720  sq.  ft.,  moM  recent 

use — dining/barracks/admin,  off-site  use 

only 
Bldg.  1559 
Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 
Property  No.:  21200130156 
Status:  Unutilized 
Comment:  2892  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

# 
Washington 

Building 

Bldg.  CO909 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  No.:  21199630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  1164 
Fort  Lewis    " 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  No.:  21199630213 
Status:  Unutilized 
Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 
Bldg.  1307 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  No.:  21199630216 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  1309 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  No. :  2 1 1 996302 1 7 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  2167 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  No.:21199630218 
Status:  Unutilized 
Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 
Bldg.  4078 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  No. :  2 1 1 996302 1 9 
Status:  Unutilized 
Comment:  10,200  sq.  ft.,  needs  rehab. 

possible  asbestos/lead  paint,  most  recent 

use — warehouse,  off-site  use  only 

Bldg.  9599 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  No.:  21199630220 

Status:  Unutilized 


Comment:  12,366  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse.  . 
off-site  use  only 

Bldg.  A1404,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199640570 

Status:  Unutilized 

Comment:  557  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  A1419,  Fort  Lewis        , 
Ft.  Lewis  Co:  Pierce  WA  9843^ 
Property  No.:  21199640571 
Status:  Unutilized 

Comment:  1307  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  E0347 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199710156 

Status:  Uftutilized 

Comment:  1800  sq.  ft.,' possible  asbestos/lead 
pqjnt.  most  recent  use — office,  off-site  use 
only 

Bldg.  B1008 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199720216 

Status:  Unutilized 

Comment:  7387  sq.  ft.,  2-story,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — medical  clinic,  off-site  use  only 

Bldgs.  B1011-B1012 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No. :  2 1 1 997202 1 7 

Status:  Unutilized 

Comment:  992  sq.  ft./1144  sq.  ft.,  needs 
rehab,  possible  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldgs.  CO509,  CO709,  CO720 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199810372 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  5162 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199830419 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only  ' 

Bldg.  5224 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199830433 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

educ.  fac.  off-site  use  only     ^ 

Bldg.  UOOIB 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920237 

Status:  Excess 

Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  UOOiC 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Property  No.:  21199920238 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
10  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920239 
Location:  U002B,  U002C,  U005C,  U0151, 

U016E,  U019C,  U022A,  U028B,  0091A. 

U093C 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only         "  , 

6  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920240 

I/Jcation:  U003A,  U004B,  U006C,  U015B. 

U016B.  U019B 
Status:  Unutilized 
Comment:  54  sq.  ft,,  needs  repair,  presence 

of  asbestos/lead  f»aint,  most  recent  use — 

control  tower,  off-site  use  only 

Bldg.  U004D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920241 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 

Bldg.  U005A 

Fqrt  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No. :  2 1 1 99920242 

Status:  Unutilized 

Ciimment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920245 

Location:  U014A,  U022B,  U023A,  U043B, 

U059B,  U060A,  UlOlA 
Status:  Excess 
Comment:  needs  repair,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only 
Bldg.  U015J 
Fort  Lewis  ■ 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No. :  2 1 1 99920246 
Status:  Elxcess 
Comment:  144  sq.  ft.,  needs  repair,  presence' 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U018B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920247 
Status:  Unutilized 
Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

Bldg.  U018C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920248 
Status:  Unutilized 

Comment:  48  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 
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BIdg.  U024D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920250 

Status:  Unutilized 

Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bidg..  off-site  use  only 

BIdg.  U027A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920251 

Status:  Excess 

Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tire  house,  off-site  use  only 
BIdg.  U031A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No. :  2 1 1 99920253 
Status:  Excess 
Comment:  3456  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

line  shed,  off-site  use  only 

BIdg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920254 
Status:  Unutilized 

Coiftment:  32  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 

BIdg.  U040D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920255 

Status:  Excess 

Comment;  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bidgs.  U052C,  U052H 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920256 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair. 

presence  of  asbestos/ lead  paint,  most 

recent  use — range  house,  off-site  use  only 

Bldgs.  U035A,  U035B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920257 

Status:  Excess 

Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

shelter,  off-'^te  use  only 

BIdg.  U035C 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920258 

Status:  Excess 

Comment:  242  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

BIdg.  U039A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  211999?0259 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

BIdg.  U039B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 


Property  No.:  21199920260 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
grandstand/bleachers,  off-site  use  only 

BIdg.  U039C 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920261 

Status:  Excess 

Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 

BIdg.  U043A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920262 

Status:  Excess 

Comment:  132  sq.  d..  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

BIdg.  Up52A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

PropertyNo.:  21199920263 

Status:  Excess 

Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 

BIdg.  U052E 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920264 

Status:  Excess 

Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

BIdg.  U052G 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920265 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 

3  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920266 

Location:  U058A,  U103A,  U018A 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

BIdg.  U059A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920267 

Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

tower,  off-site  use  only 
BIdg.  U093B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920268 
Status:  Excess 
Comment:  680  sq.  ft.,  needs  repair,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

4  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No. :  2 1 1 99920269 


Location:  UlOlB,  UlOlC,  U507B,  U557A 
Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 

BIdg.  UllOB 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920272 

Status:  Excess 

Comment:  138  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 
6  Bldgs.  .  ^ 

Fort  Lewis  ' 

Ft.  Lewis  Co:  Pierce  WA  98433-  , 
Property  No.:  21199920273 
Locatioji:  UlllA,  U015A,  U024E,  U052F. 

U109A.  UllOA 
Status:  Excess 
Comment:  1000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support/shelter/mess,  off-site  use  only 

BIdg.  U112A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920274 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use- 
shelter,  off-site  use  only 

BIdg.  U115A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920275 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 

BIdg.  U507A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920276 

Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use— ^ 

support,  off-site  use  only 

BIdg.  C0120 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920281 

Status:  Excess 

Comment:  384  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

scale  house,  off-sjte  use  only 

BIdg.  A0334 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920284 

Status:  Excess 

Comment:  1092  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 
BIdg.  01205 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920290 
Status:  Excess 
Comment:  87  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 
BIdg.  01259 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920291 
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Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

BIdg.  01266 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920292 

Status:  Excess 

Comment:  45  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 

BIdg.  1445 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920294 

Status:  Excess 

Comment:  144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
generator  bIdg..  off-site  use  only 

Bldgs.  03091.  03099 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920296 

Status:  Excess 

Comment:  various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — sentry  station,  off-site  use  only 

BIdg.  4040 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No. :  2 1 1 99920298 

Status:  Excess 

Comment:  8326  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only 
Bldgs.  4072,  5104 
Fort  Lewis 

Ft.  Lev«s  Co:  Pierce  WA  98433- 
Property  No.;  21199920299 
Status:  Excess 
Comment:  24/36  sq.  ft.,  needs  repair. 

presence  of  asbestos/lead  paint,  off-site  use 

only 
BIdg.  4295 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No. :  2 1 1 99920300      - 
Status:  Excess 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

BIdg.  5170 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920301 

Status:  Excess 

Comment:  19,411  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — store,  off-site  use  only 

BIdg.  6191 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No. :  2 1 1 99920303 
.  Status:  Excess 

Comment:  3663  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
exchange  branch,  off-site  use  only 

Bldgs.  08076,  08080 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920304      . 

Status:  Excess 


Comment:  3660/412  sq  .ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
BIdg.  08093 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920305 
Status:  Excess 
Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only 
BIdg.  8279 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920306 
Status:  Excess 
Conmient:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fac,  off-site  use  only 
Bldgs.  8280.  8291 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No. :  2 1 1 99920307 
Status:  Excess 
Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 

BIdg.  8956 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920308 

Status:  Excess 

Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
BIdg.  9530  < 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  No.:  21199920309 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 

BIdg.  9574 

Fort  Lev«s 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  No.:  21199920310 

Status:  Excess 

Comment:  6005  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

veh.  shop.,  off-site  use  only 

BIdg.  9596 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-  " 

Property  No.:  21199920311 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 

COE 

Arkansas 

Land 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  31199010071 

Status:  Unutilized 

Comment:  77.6  acres 

Parcel  02 
DeGray  Lake  • 
Section  13 


Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  31199010072 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  31199010073 

Status:  Unutilized 

Comment:  50.46  acres 

Parcel  04  ,, 

DeGray  Lake 

Section  24.  25.  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  31199010074 

Status:  Unutilized 

Conunent:  236.37  acres 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  31199010075 

Status:  Unutilized 

Comment:  187.30  acres 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  No.:  3U99010076 

Status:  Unutilized 

Comment:  13.0  acres 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Sprii^  AR  71923-9361 

Property  No.:  31199010077 

Status:  Unutilized 

Comment:  0.27  acres 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361     « 

Property  No.:  31199010078 

Status:  Unutilized 

Comment:  14.6  acres 

.  Parcel  09 
DeGray  Lake 
Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 
Property  No.:  31199010079 
Status:  Unutilized 
Comment:  6.60  acres 
Parcel  10 
DeGray  Lake 
Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 
Property  No.:  31199010080 
Status:  Unutilized 
Comment:  4.5  acres  -^ 

Parcel  11 

DeGray  Lake 

Section  19  '  . 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Property  No.:  31199010081 

Status:  Unutilized 

Comment:  19.50  acres 

Lake  Greeson 

Section  7,  8  and  18 

Murft^esboro  Co:  Pike  AR  71958-9720 

Property  No.:  31199010083 

Status:  Unutilized 

Comment:  46  acres 


7670 


Federal  Register /Vol.  68,  No.  31 /Friday,  February  14.  2003 /Notices 


Kansas 

Land  - 

Parcel  1 
El  Dorado  Lake 
Section  13.  24,  and  18 
(See  County)  Co:  Butler  KS 
F»roperty  No.:  31199010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation 

Kentucky 

Building 

Green  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

Property  No. :  3 1 1 990 1 002  2 

Location:  SR  70  west  from  Morganfown,  KY., 

•    approximately  7  miles  to  site. 

Status:  Unutilized 

Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab 

Land 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Property  No.:  31199010025 

Location:  Adjoining  the  village  of  Rockcastle 

Status:  Excess 

Comment:  2.57  acres;  rolling^nd  wooded 

Tract  2709-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Property  No.:  31199010026 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Status:  Excess 
Comment:  2.00  acres;  steep  and  wooded 

Tract  2708-1  and  2709-1 

Barkley  Lake.  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Property  No.:  31199010027 

Location:  2'/?  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities 
Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Property  No.:  31199010028 
Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle 
Status:  Excess 
Comment:  5.44  acres;  steep  and  wooded 

Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Property  No.:  31199010029 

Location:  6Vz  miles  west  of  Cadiz 

Stdtus:  Excess 

Comment:  5.76  acres;  steep  and  wooded;  no 

utilities 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Property  No.:  31199010031 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities 
Tract  4318 
Barkley  Lake,  Kentucky  and  Tennessee 


Canton  Co:  Trigg  KY  42212- 

Property  No.:  31199010032 

Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson  Creek 
Status:  Excess 
Comment:  8.24  acres;  steep  and  wooded 

Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Property  No.:  31199010033  — 

Location:  3V2  miles  in  ^  southerly  direction 

from  Canton,  KY 
Status:  Excess 
Comment:  4.26  acres;  steep  and  wooded 

Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Property  No.:  31199010034 

Location:  5  miles  south  of  Canton,  KY 

Status:  Excess 

Comment:  10.51  acres;  steep  and  wooded;  no 

utilities 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Property  No.:  31199010035 
Location:  4V2  miles  south  from  Canton,  KY 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded;  no 

utilities 

Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Property  No.:  31199010036 

Location:  6V2  miles  south  of  Canton,  KY 

Status:  Excess 

Comment:  1.75  acres;  wooded 

Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Property  No.:  31199010042 

Location:  On  the  north  side  of  the  Illinois 

Central  Railroad 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Property  No.:  31199010044 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities 

Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42038- 

Property  No.:  31199010045 

Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities 

Tract  2001  /»1 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Property  No.:  31199010046 

Location:  Approximately  4V2  miles  east  of 

Eddyville.  KY 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities 
Tract  2001  #2 
Barkley  Lake,  Kentucky  and  Tennessee 


Eddyville  Co:  Lyon  KY  42030- 

Property  No. :  3 1 1 990 1 004  7 

Location:  Approximately  4'/^  miles  east  of 

Eddyville,  KY 
Status:  Excess 
Comment;  8.64  acres;  steep  and  wooded;  no 

utilities 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Property  No.:  31199010048 

Location:  Approximately  5V2miles  east  of 

Eddyville.  KY 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities 
Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Property  No.:  31199010049 
Location:  Approximately  7Vz  miles 

southeasterly  of  Eddyville,  KY 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities 

Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Property  No.:  31199010050 

Location:  7  miles  southeasterly  of  Eddyville, 

KY 
Status:  Excess 

Comment:  1.56  acres;  steep  and  wooded;  no 
.  utilities 

Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030-  . 

Property  No.:  31199010051 

Location:  9  miles  southeasterly  of  Eddyville, 

KY 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities 
Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Property  No.:  31199010052 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River 
Status:  Excess 
Comment:  5.5  acres;  wooded;  no  utilities 

Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Property  No.:  31199010053 

Location:  5  miles  southwest  of  Kuttawa 

Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities 

Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Property  No.:  31199010054 

Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded:  no 

utilities 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Property  No.:  31 199010055 
Location:  2.5  miles  southwest  of  Kuttawa,  KY 

on  the  waters  of  Cypress  Creek 
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Status:  Excess 

Comment:  38.77  acres;  steep  and  wooded;  no 

utilities 
Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Property  No.:  31199010056 
Location:  6 Vz  miles  southeasterly  of 

Eddyville,  KY  . 

Status:  Excess 
Comment:  97.66  acres;  steep,  rolling  and 

wooded;  no  utilities 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Prop«1y  No.:  31199010058 
Location:  Village  of  Linton,  KY  state  highway 

1254 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities 

Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Property  No.:  31199010059 
Location:  1  mile  northwest  of  Linton,  KY 
Status:  Excess 

Comment:  2.26  acres;  steep  and  wooded;  no 
utilities 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212-. 

Property  No.:  31199011621 

Location:  4V2miles  south  from  Canton,  KY 

Status:  Excess 

Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tract  4619-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Property  No.:  31199011622 
Location:  4V2  miles  south  from  Canton,  KY 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wootled; 

subject  to  utility  easements 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Property  No.:  31199011623 
Location:  7  miles  southeasterly  from 

Eddyville,  KY 
Status:  Unutilized 
Comment:  0.70  acres;  wooded;  subject  to 

utility  easements 

Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Property  No.:  31199011624 

Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  42045- 

Property  No.:  31199011625 

Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements 

Tract  215-B 
.  Barkley  Lake,  Kentucky  dnd  Tennessee 


Grand  Rivers  Co:  Lyon  KY  42045- 
Property  No.:  31199011626 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 

Comment:  1.00  acres;  wooded;  subject  to 
utility  easements 

Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Property  No.:  31199011627 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 

Comment:  1.00  acres;  wooded;  subject  to 
utility  easements 

Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 

Illwill  Creek,  Hwy  90 

Hobart  Co:  Clinton  KY  42601- 

Property  No.:  31199140009 

Status:  Underutilized 

Comment:  91  acres,  most  recent  use-hunting, 

subject  to  existing  easements 
Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Property  No.:  31199320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored 
Tract  No.  F-610 
Buckhorn  Lake  Project 
Buckhorn  Co:  KY  41721- 
. Property  No.:  31200240001  •■ 

Status:  Unutilized 
Comment:  0.64  acres,  encroachments,  most 

recent  use — flood  control  purposes 

Louisiana 

Land 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103- 

Property  No.:  31199011009 

Status:  Unutilized 

Comment:  10.81  acres;  wildlife/forestry;  no 

utilities 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Property  No.:  31199011010 
Location:  35  miles  Northeast  of  Shreveport, 

LA 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities 

Massachusetts 

Building 

Storage  Bldg. 
Knightville  Dam  Road 
Huntington  Co:  Hampshire  MA  01050- 
Property  No.:  31200030005 
Status:  Unutilized 

Comment:  480  sq.  ft.,  needs  rehab,  off-site 
use  only 

Mississippi 

Building 

Quonset  Bldg. 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701— 

Property  No.:  31200220010 

Status:  Unutilized 

Comment:  26,250  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage/office,  off-site  use  only 


Storage  Bldg.  #1  -     , 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

Property  No.:  31200220011 

Status:  Unutilized 

Comment:  32,502  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Storage  Bldg.  #2 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

Property  No.:  31200220012 

Status:  Unutilized 

Comment:  16.170  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Yellow  Office  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Property  No.:  31200220013 
Status:  Unutilized 
Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Storage  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Property  No.:  31200220014 
Status:  Unutilized 
Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Container  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Property  No.:  31200220015 
Status:  Unutilized 
Comment:  270  sq.  ft.  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 

Land 

Parcel  7 

Grenada  Lake 

Sections  22.  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  No.:  31199011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 

Parcel  8 

Grenada  Lake 

Section  20.  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  No.:  31199011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 

Parcel  9 

Grenada  Lake 

Section  20,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  No.:  31199011021    .  ^ 

Status:  Underutilized 

Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  10  . 

Grenada  Lake 

Sections  16,  17,  18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Property  No.:  31199011022 
Status:  Underutilized 
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Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N.  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Property  No.:  31199011023 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 

Parcel  3 

Grenada  Lake 

Section  4,  T23N.  R5E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  No.:  31199011024 

Status:  Underutilized 

Comment:  120  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(13.5  acres/agriculture  lease) 

Parcel  4 
Grenada  Lake 

Section  2  and  3.  T23N.  R5E 
Grenada  C6:  Yalobusha  MS  38901-0903 
Property  No.:  31199011025 
Status:  Underutilized 

Comment:  60  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management 

Parcel  5 

Grenada  Lake 

Section  7.  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  No.:  31199011026 

Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease) 
Parcel  6 

Grenada  Lake  • 

Section  9,  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Property  No.:  31199011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 

Parcel  11 
Grenada  Lake 
Section  20.  T24N.  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Property  No.:  31199011028 
Status:  Underutilized 

Commsnt:  30  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management 

Parcel  12 

Grenada  Lake 

Section  25.  T24N.  R7E 

Grenada  Co:  Yalobusha  MS  38390-10903 

Property  No.:  31199011029 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  13 
Grenada  Lake 
Section  34.  T24N.  R7E  ' 
Grenada  Co:  Yalobusha  MS  38903-0903 
Property  No.:  31199011030 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management: 

(11  acres/agriculture  lease) 

Parcel  14 

Grenada  Lake 

Section  3.  T23N.  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 


Property  No:  31199011031 
Status:  Underutilized 

Comment:  15  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  15 
Grenada  Lake 
Section  4.  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  No.:  31199011032 
Status:  Underutilized 

Comment:  40  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  16 
Grenada  Lake 
Section  9.  T23N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  No.:  31199011033 
Status:  Underutilized 

Comment:  70  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management 

Parcel  17 
Grenada  Lake 
Section  17,  T23N.R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Property  No.:  31199011034 
Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  18 
Grenada  Lake 
Section  22.  T23N.  R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Property  No.:  31199011035 
Status:  Underutilized 

Comment:  10  acres;  no  utilities:  most  recent 
use — wildlife  and  forestry  management 

Parcel  19 
Grenada  Lake 
Section  9.  T22N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Property  No.:  31199011036 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Missouri 

Land 

Harry  S  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Property  No.:  31199030014 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150 
Status:  Underutilized 
Comment:  1.7  acres:  potential  utilities 

Montana 

Building 

Bldg.  1 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Property  No.:  31200040010 

Status:  Unutilized 

Comment:  22799  sq.  ft.,  presence  of  asbestos, 

most  recent  use — cold  storage,  off-site  use 

only 

Bldg.  2 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Property  No.:  31200040011 

Status:  Unutilized 

Comment:  3292  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 
Bldg.  3 


Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701-  > 

Property  No.:  31200040012 
Status:  Unutilized 

Comment:  964  sq.  ft.,  most  recent  use — cold  .. 
storage,  off-site  use  only 

Bldg.  4 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Property  No.:  31200040013 

Status:  Unutilized 

Comment:  72  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 
Bldg.  5 

.  Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Property  No.:  31200040014 
Status:  Unutilized 
Comment:  1286  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 

North  Dakota 

Building 

Office  Bldg. 

Lake  Oahe  Project  3rd  &  Mair) 
Ft.  Yates  Co:  Sioux  ND  58538- 
Property  No.:  31200020001 
Status:  Unutilized 

Comment:  1200  sq.  ft.,  2-story  wood,  off-site 
use  only 

Ohio 

Building 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Property  No.:  31199120018 

Location:  Looted  at  lock  site,  downstream  of 

lock  and  dam  structure 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  V2  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only 
Residence 
506  Reservoir  Rd. 
Paint  Creek  Lake 

Bainbridge  Co:  Highland  OH  45612- 
Property  No.:  31200210008 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  needs  repair,  off-site 

use  only 

Residence 

4969  Dillon  Dam  Road  ■* 

Dillon  Lake 

Zanesville  Co:  OH  43701- 

Property  No. :  3 1 2002 1 0009 

Status:  Unutilized 

Comment:  1800  sq.  ft.,  off-site  use  only 

Oklahoma 

Land 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Property  No.:  31199010923 

Status:  Unutilized 

Comment:  3  acres:  no  utilities:  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3 

Pennsylvania 

Building 

Mahoning  Creek  Reservoir 
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New  Bethlehem  Co:  Armstrong  PA  16242- 
Property  No.:  31199210008 
Status:  Unutilized 
Comment:  1015  sq.  ft.,  2  story  brick 
residence,  off-si(e  use  only 

Dwelling 

Lock  &  Dam  6,  Allegheny  River.  1260  River 
Rd 

Freeport  Co:  Armstrong  PA  16229-2023 

Property  No.:  31199620008 

Status:  Unutilized 

Comment:  2652  sq.  ft.,  3-story  brick  house,  in 
close  proximity  to  Lock  and  Dam.  available 
for  interim  use  for  nonresidential  purposes ' 

Govt.  Dwelling 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Property  No.:  31199640002 
Status:  Unutilised 

Comment:  1421  sq.  ft.,  2-story  brick  w/ 
basement,  most  recent  use — residential 

Dwelling 

Lock  &  Dam  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Property  No.:  31199710009 
Status:  Unutilized 
Comment:  1664  sq.  ft.,  2-story  brick 
residence,  needs  repair,  off-site  use  only 

Dwelling  #1 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Property  No.:  31199740002 

Status:  Excess 

Comment:  2030  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Property  Np.:  31199740003 
Status:  Excess 
Comment:  3045  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Govt  Dwelling 
East  Branch  Lake 
Wilcox  Co:  Elk  PA  15870-9709 
Property  No.:  31199740005 
Status:  Underutilized 
Comment:  approx.  5299  sq.  ft.,  1-story,  most 

recent  use — residence,  off-site  use  only 

Dwelling  #1 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Property  No.:  31199740006 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use- 
residential,  good  condition,  off-site  use 
only 

Dwelling  #2 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Property  No.:  31199740007 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #1 

Woodcock  Creek  Lake 

Saegertown  Co:  Crawford  PA  16433-0629 

Property  No. :  3 1 1 99740008 

Status:  Excess 

Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 


Dwelling  #2 

Lock  &  Dam  6, 1260  River  Road 

Freeport  Co:  Armstrong  PA  16229-2023 

Property  No.:  31199740009 

Status:  Excess 

Comment:  2652  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 

Youghic^eny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Property  No.:  31199830003 
Status:  Excess 
Comment:  1421  sq.  ft.,  2-story  +  basement, 

most  recent  use — residential 

Land 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Property  No.:  31199010018 
Location:  Route  28  north  to  Belknap.  Road  #4 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded 
Tracts  610,  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Property  No.:  31199011001 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement 
Tracts  L24,  L26 
Crooked  Creek  Lake 
Co:  Armstrong  PA  03051- 
Property  No.:  31199011011 
Location:  Left  bank — 55  miles  downstream  of 

dam 
Status:  Unutilized 
Comment:  7.59  acres:  potential  for  utilities 

Portion  of  Tract  L-21 A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
Property  No.:  31199430012 
Status:  Unutilized 

Comment:  Approximately  1.72  acres  of 
undeveloped  land,  subject  to  gas  rights 

South  Dakota 

Building 

Residence 

Tract  109 

Pierre  Co:  Hughes  SD 

Property  No.:  31200240002 

Status:  Excess  • 

Comment:  960  sq.  ft.,  off-site  use  only 

Residence 

Tract  118 

Pierre  Co:  Hughes  SD 

Property  No.:  31200240003 

Status:  Excess 

Comment:  912  sq.  ft.,  off-site  use  only 

Residence 

Tract  131 

Pierre  Co:  Hughes  SD 

Property  No.:  31200240004    -  i 

Status:  Excess 

Comment:  912  sq.  ft.,  off-site  use  only  . 

Residence 

Tract  141 

Pierre  Co:  Hughes  SD 

Property  No.:  31200240005 


Status:  Excess 

Comment:  936  sq.  ft.,  off-site  use  only 

Residence 

Tract  514 

Ft.  Pierre  Co:  Stanley  SD 

Property  No.:  31200240006 

Status:  Excess 

Ckjmment:  1426  sq.  ft.,  off-site  use  only 

Residence 

Tract  516 

Ft.  Pierre  Co:  Stanley  SD 

Property  No.:  31200240007 

Status:  Excess 

Comment:  2264  sq.  ft.,  off-site  use  only 

Tennessee 

Land  • 

Tract  6827 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Property  No.:  31199010927 

Location:  2V2  miles  west  of  Dover,  TN 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements 
Tracts  6002-2  and  6010 
Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Property  No.:  31199010928 
Location:  3'/2  miles  south  of  village  of  . 

Tabaccoport 
Status:  Excess 
Conunent:  100.86  acres:  subject  to  existing 

easements 

Tract  11516 

Berkley  L.ak« 

Ashland  City  Co:  Dickson  TN  3701 5- 

Prop^rty  No.:  31199010929 

Location:  V2  mile  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements 

Tract  2319, 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Property  No.:  31199010930 

Location:  West  of  Buckeye  Bottom  Road 

Status:  Excess 

Comment:  14.48  acres;  subject  to  existing 

easements 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murft^esboro  Co:  Rutherford  TN  37130- 
Property  No.:  31199010931 
Location:  Old  Jefferson  Pike 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements 

Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 

Murft-eesboro  Co:  Rutherford  TN  37130- 

Property  No.:  31199010932 

Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements 
Tracts  2601.  2602.  2603.  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  33562- 
Property  No.:  31199010933 
Location:  TN  Highway  56 
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Status:  Unutilized 

Comment:  11  acres;  subject  to  existing 
easements 

Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Property  No.:  31199010934 

Location:  East  of  Lamar  Road 

Status:  Excess 

Comment:  6.92  acres;  subject  to  existing 

easements 
Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Property  No.:  31199010935 
Location:  South  of  Old  Jefferson  Pike 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements 

Tract  7206 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Property  No.:  31199010936 

Location:  2V2  miles  SE  of  Dover,  TN 

Status:  Excess 

Comment:  10.15  acres;  subject  to  existing 

easements 
Tracts  8813,  8814 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Property  No.:  31199010937 
Location:  IV2  miles  East  of  Cumberland  City 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements 

Tract  8911 

Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN 

37050- 
Property  No.:  31199010938 
Location:  4  miles  east  of  Cumberland  City 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements 
Tract  11503 

Barkley  Lake  , 

Ashland  City  Co:  Cheatham  TN  37015- 
Property  No.:  31199010939 
Location:  2  miles  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements 
Tracts  11523,  11524  I 

Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Property  No.:  31199010940 
Location:  2^h  miles  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Property  No.:  31199010941 
Location:  4'/^  miles  SW  of  Bumpus  Mills 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Property  No.:  31199010943 


Location:  3  miles  NE  of.Palmyer,  TN. 

Highway  149 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Property  No.:  31199010944 
Location:  Vh  miles  SE  of  Dover.  TN 
Status:  Excess 
Comment:  29.67  acres:  subject  to  existing 

easements 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Property  No.:  31199011173 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements 
Tracts  K-1191.K-1135 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 

Property  No.:  31199130007 
Status:  Underutilized 
Comment:  54  acres,  (portion  in  floodway), 

most  recent  use — recreation 

Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Property  No.:  31199140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 

Tract  A-120 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Property  No.:  31199140007 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 

Tract  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Property  No.:  31199140010 
Status:  Underutilized 
Comment:  97  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 

Virginia 

Building 

Metal  Bldg. 

John  H.  Kerr  Dam  &  Reservoir 
Co:  Boydton  VA 
Property  No.:  31199620009 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911— 

Property  No.:  31199011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 


Former  Lockmaster's  Dwelling 

Appleton  4th  Lock 

905  South  Lowe  Street  < 

Appleton  Co:  Outagamie  WI  5491 1-- 

Property  No.:  31199011525 

Status:  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Property  No.:  31199011527 
Status:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  fteime 

residence;  needs  rehab;  secured  area  with 

alternate  access 
Former  Lockmaster's  Dwelling 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911- 
Property  No.:  31199011531 
Status:  Unutilized 
Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Property  No.:  31199011533 
Location:  3  miles  southwest  of  intersection 

State  96  and  Canal  Road 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab 

Former  Lockmaster's  Dwelling 

Little  Kaukauna  Lock 

Little  Kaukauna 

Lawrence  Co:  Brown  WI  54130- 

Property  No.:  31199011535 

Location:  2  mile^  southeasterly  from 
intersection  of  Lost  Dauphin  Road  (County 
Trunk  Highway  "D"J  and  River  Street 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  needs  rehab 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Property  No.:  31199011536 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access 

Energy 

Idaho 

Building 

Bldg.  CF603 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Property  No.:  41200020004 

Status:  Excess 

Comment:  15,005  sq.  ft.  cinder  block, 

presence  of  asbestos/lead  paint,  major 

rehab,  off-site  use  only 

GSA 

Arkansas 

Building 

Social  Sec.  Administration 
225  H^l  Street 
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Hot  Springs  Co:  Garland  AR  71901- 

Property  No.:  54200210016 

Status:  Surplus 

Comment:  7437  sq.  ft.  office  building 

GSA  Number:  7-G-AR-0560 

Blytheville  Fed.  Ofc.  Bldg. 

120  North  Broadway 

Blytheville  Co:  Mississippi  AR  723^6- 

Property  No.:  54200210017 

Status:  Surplus 

Comment:  7921  sq.  ft.  office  building,  good 

condition 
GSA  Number:  7-G-AR-0559 
Post  Anteima  Tower  Site 
1.5westofUSHwy  165 
Gillette  Co:  AR  72055- 
Property  No.:  54200230008 
Status:  Surplus 
Comment:  Radio  repeater  tower,  presence  of 

asbestos/lead  paint,  on  2.06  acres 
GSA  Number:  7-D-AR-563 
Joy  Antenna  Tower  Site 
Range  9  West 

Searcy  Co:  White  AR  72143- 
Property  No.:  54200230011 
Status:  Surplus 
Comment:  Radio  repeater  tower,  presence  of 

asbestos/lead  paint,  subject  to  existing 

easements,  on  1.75  acres 
GSA  Number:  7-D-AR-564 
Jamestown  Antenna  Tower  Site 
Jamestown  Co:  Independence  AR  7250- 
Property  No.:  54200240001 
Status:  Surplus 
Comment:  Radio  repeater  tower  on  1.05 

acres,  subject  to  existing  easements 
GSA  Number:  7-D-AR-0562 

Ash  Flat  Comm.  Site 

Gillette  Co:  AR  72055- 

Property  No.:  54200240002 

Status:  Surplus 

Comment:  radio  repeater  tower  on  2.06  acres, 

subject  to  existing  easements 
GSA  Number:  7-D-AR-0565 

Hawaii 

Land  .  •  ' 

Parcels  9,  2,  4 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI 

Property  No.:  54200220002 

Location:  Resubmitted  to  Federal  Register  for 

publication 
Status:  Surplus 
Comment:  Parcel  9  =  6.242  acres/encumbered 

by  utility  and  road  access  easements; 

parcel  2  =  1.007  acres;  parcel  4  =  5.239 

acres 
GSA  Number:  9-U-HI-0572 

Louisiana 

Building 

Federal  Building 

200  South  Union  Street 

Opelousas  Co:  St.  Landry  Pr  LA  70570- 

Property  No.:  54200230014 

Status:  Surplus 

Comment:  41,886  sq.  ft.,  most  recent  use — 

courthouse/post  office/federal  building, 

portion  occupied 
GSA  Number:  7-G-LA-0566 

Massachusetts 
Building 
Aircraft  Hanger 


Hanscom  Air  Force  Base 
Concord  Co:  MA  , 

Property  No.:  54200140007 
Status:  Excess 

Comment:  40,000  sq.  ft.,  off-site  use  only, 
relocating  property  may  not  be  feasible 
GSA  Number:  l-D-MA-0857679 

Michigan 

Building 

Detroit  Job  Corp  Center 
10401  E.  Jefferson  1265  St.  Clair 
Detroit  Co:  Wayne  MI 
Property  No.:  54200230012 
Status:  Surplus 
•  Comment:  Parcel  One  =  80,590  sq.  ft.bldg.. 

needs  repair,  presence  of  asbestos;  Parcel 

Two  =  5140  sq.  ft.  bldg. 
GSA  Number:  2-L-MI-757 

Mississippi 

Building 

Post  Office/Courthouse  820  Crawford  Street 

Vicksburg  Co:  Warren  MS  39180- 

Property  No.:  54200240006 

Status:  Surplus 

Comment:  14,000  sq.  ft.,  34%  of  space 
occupied  by  Federal  tenants,  needs  rehab, 
access  restrictions,  historic  preservation 
covenant  required 

GSA  Number:  4-G-MS-0559 

Missouri 

Building 

Columbia  Federal  Ofc.  Bldg. 

608  Cherry  Street 

Columbia  Co:  Boone  MO  65201-7712 

Property  No.:  54200230016 

Status:  Surplus 

Comment:  30,609  sq.  ft.,  needs  rehab,  most 

recent  use — office 
GSA  Number :  7-C-MO-633 

Old  Custom  House/P.O. 

815  Olive  Street 

St.  Louis  Co:  MO  63101- 

Property  No.:  54200240016 

Status:  Surplus 

Comment:  6-story  office  building,  restrictive 

use  due  to  Historical  Landmark  status 
GSA  Number:  7-G-MO-074 

Land 

Improved  Land 

St.  Louis  Army  Ammunition  Plant  4800 
Goodfellow  Blvd. 

St.  Louis  Co:  MO  63120-1798 

Property  No.:  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bldgs.  and 
numerous  small  bldgs.  situated  on  13 
acres,  5  acres  =  parking  lot  and  streets, 
presence  of  asbestos/lead  paint,  clean-up 
required  to  state  regulator  standards 

GSA  Number:  000000 

Montana 

Land 

Canyon  Ferry  Reservoir 
Portion 

Tracts  FS-1 ,  FS-2 ,  FS-3 ,  F^-4 
Lewis  &  Clark  Co:  MT  59602- 
Property  Nol:  54200240010 
Status:  Surplus 

Comment:  8.47  acres,  subject  to  existing 
easements,  buffer  zone 


GSA  Number:  7-I-MT-0409 

New  Jersey 

Building 

Chapel  Hill  Front  Range  Light 

N.  Lenard  Ave. 

Middletown  Co:  Monmouth  NJ 

Property  No.:  54200240011 

Status:  Excess 

Comment:  steel  tower  on  0.40  agres.  possible 

flood  hazard,  wetlands  &  possible 

endangered  species 
GSA  Number:  l-U-NJ-0627 

Land 

Belle  Mead  Depot 

Rt.  206/Mountain  View  Rd. 

Hillsborough  Co:  Somerset  NJ  08502- 

Property  No.:  54200210014 

Status;  Excess  , 

Comment:  approx.  400  acres,  property  will 
not  be  subdivided,  contaminants  of 
concern  present,  lease  restriction  on  7 
acres,  44  miles  of  railroad  track, 
remediation  activity,  potential  restriction 
of  property  f 

GSA  Number :  l-G-NJ-0642 

New  York 

Building 

Social  Sec.  Admin.  Bldg. 

517  N.  Barry  St. 

Olean  Co:  NY  10278-0004 

Property  No.:  54200230009 

Status:  Excess 

Comment:  9174  sq.  ft.,  poor  condition,  most 

recent  use — office 
GSA  Number:  l-G-NY-0895 

Puerto  Rico 

Land  , 

Bahia  Rear  Range  Light 

Octean  Drive 

Catano  Co:  PR  00632- 

Property  No. :  54 1 99940003 

Status:  Excess 

(^omment:  0.167  w/skeletal  tower,  fenced,  aid 

to  navigation 
GSA  Number:  l-T-PR-508 

Navy 

California 

Building 

Bldg.  371 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92 1 52- 

Property  No.:  77200020080 

Status:  Unutilized 

Comment:  29,800  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  402 

Naval  Warfare  Systems  Center- 
San  Diego  Co:  CA  92152- 
Property  No.:  77200020081 
Status:  Unutilized 

Comment:  presence  of  lead  paint,  most  recent 
use — storage,  off-site  use  only 

Bldg.  417 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  No.:  77200020082 
Status:  Unutilized  ( 

Comment:  110  TR,  needs  rehab,  presence  of 
asbestos/lead  paint,  off-site  use  only 
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BIdg.  418 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  No.:  77200020083 
Status:  Unutilized 

Comment:  288  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  426 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Property  No.:  77200020084 

Status:  Unutilized 

Comment:  presence  of  asbestos/lead  paint, 

off-site  use  only 
Bldg.  434 

Naval  Waf  fare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  No.:  77200020085 
Status:  Unutilized 
Comment:  11,440  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

bnly 

Bldg.  210 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020086 

Status:  Unutilized 

Comment:  17,708  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — police  station,  off-site  use  only 

Bldg.  541 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020087 

Status:  Unutilized 

Comment:  3857  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

lab,  off-site  use  only 

Bldg.  804 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020088 

Status:  Unutilized 

Comment:  3119  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  805 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020089 

Stqtus:  Unutilized 

Comment:  3732  sq  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  806 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020090 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

ofHce,  off-site  use  only 

Bldg.  807 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  No.:  77200020091 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

BIdgs.  23027.  23025, 

Marine  Corps  Air  Station  > 

Miramar  Co:  San  Diego  CA  92132- 
Property  No.:  77200040023 
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Status:  Unutilized 

Comment:  400  sq.  ft.,  metal  siding,  most 

recent  use — loading  facility,  off-site  use 

only 

Bldg.  01290 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Property  No.:  77200120090 
Status:  Excess 

Comment:  460  sq.  ft.,  most  recent  use — 
garage,  off-site  use  only 

Bldg.  02453 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Property  No.:  77200120110 
Status:  Excess 

Comment:  48  sq.  ft.,  most  recent  use— storage 
locker,  off-site  use  only 

Bldg.  32027 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Property  No.:  77200120111 

Status:  Excess 

Comment:  331  sq.  ft.,  off-site  use  only. 

Bldg.  32534 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Property  No.:  77200120112 
Status:  Excess 

Comment:  2252  sq.  ft.,  most  recent  use — 
repair  shop,  off-site  use  only 

Bldg.  32537 

Naval  Air  Weapons  Station 
China  Uke  Co:  CA  93444-6001 
Property  No.:  77200120113 
Status:  Excess 

Comment:  most  recent  use — instrument 
bldg.,  off-site  use  only 

Playgrounds 

Marine  Corps  Logistics  Base' 
Desert  View 

Barstow  Co:  San  Bernardino  CA  92311- 
Property  No.:  77200230018 
Status:  Underutilized 
Comment:  2  playgrounds  with  personnel 
shelter,  off-site  use  only 

Garages 

Marine  Corps  Logistics  Base 

Desert  View 

Barstow  Co:  San  Bernardino  CA  92311- 

Property  No.:  77200230019 

Status:  Underutilized 

Comment:  sq.  ft.  varies,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only 
76  Structures 
.  Marine  Corps  Logistics  Base 
Desert  View 

Barstow  Co:  San  Bernardino  CA  92311- 
Property  No.:  77200230020 
Status:  Underutilized 
Comment:  sq.  ft.  varies,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

housing,  off-site  use  only 

Und 

Portion  of  Land 
Naval  Base.  Point  Loma 
Murphy  Canyon 
San  Diego  Co :  C A  92 1 24- 
Property  No.:  77200140012 
Status:  Unutilized 

Comment:  24,350  sq.  ft.  of  parking  lot, 
adjacent  to  environmentally  sensitive  area 


Connecticut  \ 

Building 

Bldgs.  2,  108,  440 

Naval  Submarine  Base  ' 

Groton  Co:  New  London  CT  06349- 

Property  No.:  77200210095 

Status:  Unutilized 

Comment:  various  sq.  ft.,  need  rehab. 

presence  of  asbestos/lead  paint,  most 

recent  use — office/store/club,  off-site  use 

only 
Bldg.  516 

Naval  Submarine  Base 
Groton  Co:  New  London  CT  06349- 
Property  No.:  77200230037 
Status:  Excess 
Comment:  1450  sq.  ft.,  needs  rehab,  possible 

asbestos,  off-site  use  only 

Hawaii 

Building 

Bldg.  442.  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  No.:  77199630088 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  S180 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Property  No.:  77199640039 

Status:  Unutilized 

Comment:  3412  sq.  ft..  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  S181 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Property  No.:  77199640040 

Status:  Unutilized 

Comment:  4258  sq.  ft..  1 -story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  219 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Property  No.:  77199640041 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only. 

relocation  may  not  be  feasible 

Bldg.  220 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Property  No.:  77199640042 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 

Maryland 
Building 

Bldg.  139 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Property  No.:  77200010032 

Status:  Unutilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  timnel,  off- 
site  use  only 

Bldg.  104 
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Naval  Surface  Warfare 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120079 
Status:  Unutilized 
Comment:  8050  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 

Bldg.  109 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5000 
Property  No.:  77200120080 
Status:  Unutilized 
Comment:  9650  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  110 

Naval  Surface  Warfere 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Property  No.:  77200120081 

Status:  Unutilized 

Comment:  10,750  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  Ill 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120082 
Status:  Unutilized 
Comment:  4220  sq.  ft.,  most  recent  use — 

office,  off-site  use  only 

Bldg.  112 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120083 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — 

printing  bldg..  off-site  use  only 

Bldg.  113 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120084 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  rec^t  use — lab, 

off-site  use  only 

Bldg.  143 

Naval  Surface  Warfare 

West  Bethesda  Co:  MD  20817-5700 

Property  No.:  77200120085 

Status:  Unutilized 

Comment:  16,950  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  Mse  only 

Bidg.  152 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120086 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  most  recent  use — fire 

house  annex,  off-site  use  only 

Bldg.  159  , 

Naval  Surface  Warfare  ^- 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120087 
Status:  Unutilized 

Comment:  605  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
hazardous  waste  storage,  off-site  use  only 


Bldg.  187 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120088 
Status:  Unutilized 
Comment:  768  sq.  ft.,  most  recent  use — pump 

house,  off-site  use  only 

Bldg.  117 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120102 
Status:  Unutilized 
Comment:  400  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 

Bldg.  196 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  No.:  77200120106 
Status:  Unutilized 
Comment:  456  sq.  ft.,  needs  rehab,  most 

recent  use — destructor  bldg.,  off-site  use 

only 

9  Housing  Units 
U.S.  Naval  Station 

Annapolis  Co:  Anne  Arundel  MD  21402- 
Property  No.:  77200240005 
Status:  Excess 

Comment:  size  varies,  brick  veneer  wood 
frame  on  slab,  off-site  use  only 

New  Hampshire 

Building 

Bldg.  239 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Property  No.:  77200030019 
Status:  Excess 

Comment:  897  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Pennsylvania 
Building 

Bldg.  216 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 
0788 

Property  No.:  77200220008 

Status:  Excess 

Comment:  121.604  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldg.  504B 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Property  No.:  77200220009 
Status:  Excess 
Comment:  4824  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training,  off-site  use  only 

Bldg.  608D 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Property  No.:  77200220010 
Status:  Excess 
Comment:  8400  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  60gB 


Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Property  No.:  77200220011 
Status:  Excess 
Comment:  2100  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  611 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Property  No.:  77200220012 
Status:  Excess  • 

Comment:  425  sq.  ft.  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  616 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Property  No.:  77200220013 
Status:  Excess 
Comment:  216  sq  .ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Rhode  Island 

Building 

Bldg.  8  , 

Naval  Ambulatory  Care 

Newport  Co:  RI  02841- 

Property  No.:  7720*0220017 

Status:  Unutilized 

Comment:  2800  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  meets  Nat.  Register  criterion, 

off-site  use  only 
Bldg.  30 

Naval  Ambulatory  Care 
Mewport  Co:  RI  02841- 
Property  No.:  77200220018 
Status:  Unutilized 
Comment:  150  sq.  ft.,  poor  condition,  most 

recent  use — switch  house,  off-site  use  only 

Bldg.  46 

Naval  Ambulatory  Care  • 

Newport  Co:  RI  02841- 

Property  No.:  77200220019 

Status:  Unutilized 

Comment:  3690  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — office,  off-site  use  only 

Bldg.  53 

Naval  Ambulatory  Care 

Newport  Co:  RI  02841- 

Property  No.:  77200220020 

Status:  Unutilized 

Comment:  2691  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — garage/office,  off-site  use  only 

Bldg.  55 

Naval  Ambulatory  Care 
Newport  Co:  RI  02841- 
Property  No.:  77200220021 
Status:  Unutilized 

Comment:  135  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Virginia 

Building 

Structure  SP-1 29  .     - 

Naval  Station 

Norfolk  Co:  VA  23511- 
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Property  No.:  77200110136 

Status:  Excess 

Comment:  3564  sq.  ft.,  presence  of  asbestos/ 

lead,  most  recent  use — office,  off-site  use 

only 
BIdg.  106(G) 
Naval  Station 
Lafayette  River  Annex 
Norfolk  Co:  VA 
Property  No.:  77200220046 
Status:  Excess 
Comment:  2767  sq.  ft.  garage,  most  recent 

use — storage,  off-site  use  only 
Bldg.  CEP-184 
Naval  Station 
Norfolk  Co:  VA 
Property  No.:  77200220047 
Status:  Excess 
Comment:  200  sq.  ft.,  most  recent  use — gate/ 

sentry  house,  off-site  use  only 

Land 

Land 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Property  No.:  77200040034 

Status:  Unutilized 

Comment:  4900  sq.  ft.  open  space 

VA 

Alabama 

Land 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Property  No.:  97199010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

California  , 

Land' 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Property  No.:  97199240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area. 

Indiana 

Building 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Property  No.:  97199230006 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure, 

no  sanitary  or  heating  facilities,  Natl 

Register  of  Historic  Places 

Bldg.  140.  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Property  No.:  97199230007 
Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use — trash  house 

Bldg.  7 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  No.:  97199810001 

Status:  Underutilized 

Comment:  16,864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 


Bldg.  10 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  No.:  97199810002 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  11 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  No.:  97199810003 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 

Bldg.  18 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus.  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  No.:  97199810004 

Status:  Underutilized 

Comment:  13,802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 

Bldg.  25 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  No.:  97199810005 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 

Iowa 

Land 

40.66  acres 
VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  I A  50138- 
Property  No.:  97199740002 
Status:  Unutilized 
Comment:  Golf  course,  easement 
requirements 

Maryland 

Land 

VA  Medical  Center 

9600  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Property  No.:  97199010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves 

Pennsylvania 

Building  • 

Bldg.  3.  VAMC 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Property  No.:  97199230012 

Status:  Underutilized 

Comment:  Portion  of  bldg.  (4046  sq.  ft.),  most 

recent  use — storage,  second  floor — lacks 

elevator  access 

Texas 

Land 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 


Temple  Co:  Bell  TX  76504- 

Property  No.:  97199010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities 

Wisconsin 
Building 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Property  No.:  97199010056 

Status:  Underutilized 

Comment:  2200  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab 

Land 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Property  No.:  97199010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities 

Title  V  Properties  Reported  in  Year  2002 
Which  Are  Suitable  and  Unavailable 

Air  Force 

Colorado 
Building 

Bldg.  100 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230001 

Status:  Excess 

Reason:  Interest  expressed 

Bldg.  101 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230002 

Status:  Excess 

Reason:  Interest  expressed 

Bldg.  102 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230003 

Status:  Excess 

Reason:  Interest  expressed 

Bldg.  103 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230004 

Status:  Excess 

Reason:  Interest  expressed    , 

Bldg.  104 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230005 

Status:  Excess 

Reason:  Interest  expressed 

Bldg.  106 

La  Junta  Strategic  Range 

La  Junta  Co:  Otero  CO  81050-9501 

Property  No.:  18200230006 

Status:  Excess 

Reason:  Interest  expressed 

Idaho 
Building 
Bldg.  224 
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Mountain  Home  Air  Force 
Co:  Elmore  ID  83648- 
Property  No.:  18199840008 
Status:  Unutilized 
Reason:  Extension  of  runway 

Iowa 

Building 

Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Property  No.:  18199310002 
Status:  Unutilized 
Reason:  Will  be  transferred  to  Sioux  City 

New  York 
Building 

Bldg.  1225 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220014 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1226 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220015 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1227 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
. Property  No.:  18200220016 
Status:  Unutilized 
Reason:  Held  in  trust 

Bldg.  1231 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220017 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1233 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220018  ^ 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldgs.  1235,  1239 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220019 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1241 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220020 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1243 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220021 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1245 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220022 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1247 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 


Property  No.:  18200220023 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1250  +  land 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220024 

Status:  Unutilised 

Reason:  Held  in  trust 

Bldg.  1253 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220025 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1255 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220026 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1261 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220027 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1263 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220028 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldgs.  1266,  1269 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220029 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1271 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220030 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1273 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Property  No.:  18200220031 
Status:  Unutilized 
-  Reason:  Held  in  trust 
Bldg.  1277 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Property  No.:  18200220032 
Status:  Unutilized 
Reason:  Held  in  trust 
Bldg.  1279 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Property  No.:  18200220033 
Status:  Unutilized 
Reason:  Held  in  trust 

Bldg.^i85 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220034 

Status:  Unutilized 

Reason:  Held  in  trust 

Bldg.  1287 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Property  No.:  18200220035 

Status:  Unutilized 


Reason:  Held  in  trust 

Pennsylvania 

Building 

Bldg.  201 

Pittsburgh  LAP 

Corapolis  Co:  Allegheny  PA  15108- 

Property  No.:  18200240014 

Status:  Excess 

Reason:  mission  use 

Bldg.  203  -^         •      • 

Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Property  No.:  18200240015 

Status:  Excess 

Reason:  mission  use 

Bldg.  208 

Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Property  No.:  18200240016 

Status:  Excess 

Reason:  mission  use 

Bldg.  210 

Pittsburgh  L\P 

Corapolis  Co:  Allegheny  PA  15108- 

Property  No.:  18200240017 

Status:  £xcess 

Reason:  mission  use 

Bldg.  211 

Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Property  No.:  18200240018 

Status:  Excess 

Reason:  mission  use 

Army 

Alabama 

Building 

Bldgs.  10()1-1006,  llOfr-1107 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Property  No.:  21200210027 

Status:  Unutilized 

Reason:  utilized 

Bldg.  01433       ' 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362- 

Property  No.:  21200220098 

Status:  Excess 

Reason:  being  utilized 

Georgia 

Building 

Bldg.  4090 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  No.:  21199630007 

Status:  Underutilized 

Reason:  Plan  to  utilize  as  a  museum 

31dg.  2410 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Property  No.:  21260140076. 
Status:  Unutilized 
Reason:  change  in  mission  requirement 

Bldg.  20802 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Property  No.:  21200210078 

Status:  Unutilized 

Reason:  utilized 

Bldg.  T-920 
Fort  Stewart 
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Hinesville  Cos  Liberty  GA  31314- 
Property  No.:  21200240083 
Status:  Excess 
Reason:  mission  use 

Maryland 

Building 

BIdg.  2282C 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Property  No.:  21200230059 

Status:  Unutilized 

Reason:  secured 

Missouri 

Building 

BIdg.  2172 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Property  No.:  21200040059 
Status:  Unutilized 
Reason:  reutilized 

North  Carolina 

Building 

BIdgs.  A2245.  A2345 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Property  No.:  21200240084 

Status:  Excess 

Reiison:  mission  use  , 

BIdg.  A2544 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC 

Property  No.:  21200240085 

Status:  Excess 

Reason:  mission  use 

BIdg.  D2826 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 
Property  No.:  21200240086 
Status:  Excess 
Reason:  mission  use 
BIdg.  N4116 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 
Property  No.:  21200240087 
.  Status:  Excess 
Reason:  mission  use 

103  BIdgs. 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Property  No.:  21200240088 

Status:  Excess 

Reason:  mission  use 

Land 

.92  Acre — Land 

Military  Ocean  Terminal.  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Property  No.:  21199610728 

Status:  Underutilized 

Reason:  contains  well  owned  by  Town; 

within  an  explosive  buffer  zone 
10  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Property  No.:  21199610729  .      ' 

Status:  Underutilized 
Reason:  within  an  explosives  buffer  zone 
257  Acre — Land 

Military  Ocean  Terminal.  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Property  No.:  21199610730 


Status:  Underutilized 

Reason:  within  an  explosives  buffer  zone 

24.83  acres — Tract  of  Land 

Military  Ocean  Terminal.  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Property  No.:  21199620685 

Status:  Underutilized 

Reason:  Explosive  Buffer  Zone 

Tennessee 

Building 

BIdgs.  01551.01552 

Fort  Campbell 

Ft.  Campbell  Co:  Montgomery  TN  42223- 

Property  No.:  21200230076 

Status:  Unutilized  ,, 

Reason:  utilized 

Texas 
Building 

BIdgs.  4219.  4227 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220139 

Status:  Unutilized 

Reason:  admin  use 

BIdgs.  4229.  4230.  4231 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220140 

Status:  Unutilized 

Reason:  admin  use 

BIdgs.  4244.  4246 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220141 

Status:  Unutilized  , 

Reason:  admin  use 

BIdgs.  4260.  4261.  4262 

Fort  Hood  • 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  No.:  21200220142 

Status:  Unutilized 

Reason:  admin  use 

Washington 

Building 

BIdg.  03272 

Fort  Lewis  • 

Tacoma  Co:  Pierce  WA  98335- 

Property  No.:  21200220160 

Status:  Unutilized 

Reason:  utilized 

BIdg.  04180 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  No.:  21200240091 

Status:  Excess 

Reason:  mission  use 

BIdg.  05904 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  No.:  21200240092 

Status:  Excess 

Reason:  mission  use 

BIdgs.  9003.  9517 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  No.:  21200240093 

Status:  Excess 

Reason:  mission  use 


cxx 

Illinois 

Building 

BIdg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Property  No.:  31199010001 

Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 

liability 
BIdg.  6 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  No.:  31199010002 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 

BIdg.  5 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  No.:  31199010003 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 

BIdg.  4 

Ohio  River  Locks  &  Dam  No.  S3 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Property  No.:  31199010004 

Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 

liability 
BIdg.  3 

Ohio  River  Locks  &  Dam  No.  S3 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  No.:  31199010005 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 

BIdg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  No.:  31199010006 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 

BIdg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  No.:  31199010007 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 

Land 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  &  Moultrie  IL  62565- 

9804 
Property  No.:  31199240004 
Status:  Unutilized 
Reason:  Disposal  action  initiated 

Ohio 

Building  . 

BIdg.— Berlin  Lake 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Property  No.:  31199640001 

Status:  Unutilized 

Reason:  utilized  as  construction  ofHce 

Pennsylvania 
Building 
Tract  353 
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Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Property  No.:  31199430019 
Status:  Unutilized 
Reason:  To  be  transferred  to  Borough 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Property  No.:  31199430021 
Status:  Unutilized 

Reason:  To  be  transferred  to  Borough- 
Tract  403B 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338- 
Property  No. :  3 1 1 99430022 
Status:  Unutilized 
Reason:  To  be  transferred  to  Borough 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  No.:  31199430023 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  No.:  31199430024 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  No.  224 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Property  No.:  31199440001 

Status:  Unutilized 

Reason:  Disposal  action  initiated 

Land 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Property  No.:  31199011012 

Status:  Underutilized^ 

Reason:  Location  near  damsite 

Dashields  Locks  and  Dam 

(Glenwillard.  PA) 

Crescent  Twp.  Co:  Allegheny  PA  1504&-O475 

Property  No.:  31199210009 

Status:  Uhutilized 

Reason:  Leased  to  Township 

IVjsco/isin 

Building 

Former  Lockmaster's  Dwelling 
DePere  Lock 
100  James  Street 
DePere  Co:  Brown  Wl  54115- 
Property  No.:  31199011526 
Status:  Unutilized 
Reason:  In  negotiation  for  transfer  to  the  State 

Energy 

Idaho 

Building 

BIdg.  CFA-613 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Property  No.:  41199630001 

Status:  Unutilized 

Reason:  Historical  issues 

GSA 

Alabama 
Building 
Coosa  River  Storage  Annex 


Anniston  Army  Depot 
Talladega  Co:  q  AL  35161- 
Property  No.:  54200230001 
Status:  Excess 
GSA  Number:  4-J-AL-541 
Reason:  Interest  expressed 

California  * 

Building 

Merced  Federal  BIdg. 

415  W.  18th  St. 

Merced  Co:  CA  95340- 

Property  No.:  54200220012 

Status:  Surplus 

GSA  Number:  9-G-CA-1567 

Reason:  Federal  interest 

Illinois 
Building 

Radar  Communication  Link  V2  mi  east  of 

116th  St. 
Co:  Will  IL 

Property  No.:  54199820013 
Status:  Excess 
GSA  Number:  2-U-IL-696 
Reason:  Negotiated  sale 
LaSalle  Comm.  Tower  Site 
1600  NE  8th  St. 

Richland  Co:  LaSalle  IL  61370- 
Property  No.:  54200020019 
Status:  Excess  , 

GSA  Number:  l-D-IL-724 
Reason:  Conveyance  to  State 

Maryland 

Building 

29  BIdgs. 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Annex,  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 

1246 
Property  No.:  54200130012 
Status:  Excess 

GSA  Number:  4-D-MD-558-B 
Reason:  Written  expression  of  interest 

Michigan 

Building 

Pontiac  Federal  BIdg.     ' 
142  Auburn  Ave. 
Pontiac  Co:  Oakland  MI 
Property  No.:  54200220005 
Status:  Surplus 
GSA  Number:  l-G-MI-809 
Reason:  Negotiated  sale 

Minnesota 

Building 

GAP  Filler  Radar  Site 

St.  Paul  Co:  Rice  MN  55101- 

Property  No.:  54199910009 

Status:  Excess 

GSA  Number:  l-GR(l)-MN-475 

Reason:  Homeless  conveyance 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Property  No.:  54199930003 

Status:  Excess 

GSA  Number:  l-D-MN-575 

Reason:  Federal  interest 

Mississippi 

Building     , 

Post  Office/Courthouse 
820  Crawford  Street 


Vicksburg  Co:  Warren  MS  39180- 
Property  No.:  54200240013  • 

Status:  Surplus 
GSA  Number:  4-G-MS-0559 
Reason:  Expression  of  interest  by  city  for  hist, 
monument 

Missouri 

Building 

Hardesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Property  No.:  54199940001 

Status:  Excess 

GSA  Number:  7-G-MO-637 

Reason:  Continuation 

New  YoHc 

Building 

Army  Reserve  Center 

205  Oak  Street 

Batavia  Co:  NY  14020- 

Property  No.:  54200240004 

Status:  Excess 

GSA  Number:  l-D-NY-890 

Reason:  Federal  interest 

Fed.  BIdg.  #2 

850  Third  Ave. 

Brooklyh  Co;  NY  11232- 

Property  No.:  54209240005 

Status:  Surplus 

GSA  Number:  l-G-NY-0872 

Reason:  Pending  resubmission 

North  Carolina 

Building  ^. 

Tarheel  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  27215- 

Property  No.:  54199820002 

Status:  Excess 

GSA  Number:  4-D-NC-593 

Reason:  Advertised 

Vehicle  Maint.  Facility 

310  New  Bern  Ave. 

Raleigh  Co:  Wake  NC  27601- 

Property  No.:  54200020012 

Status:  Excess 

GSA  Number:  NC076AB 

Reason:  Federal  need 

Pennsylvania 

Building  "  • 

Bristol  Social  Security  Bldg. 

1776FarragutSt. 

Bristol  Co:  Bucks  PA  19007- 

Property  No.:  54200230002 

Status:  Surplus 

GSA  Number:  4-G-PA-792 

Reason:  interest  expressed 

Puerto  Rico 

Buildipg  *- 

7.5  Naval  Reservation 

Munoc  Rivera  Ave. 

San  Juan  Co:  PR 

Property  No.:  54200240012 

Status:  Excess 

GSA  Number:  l-N-PR-497 

Reason:  Federal  interest  ' 

'  Tennessee 

Building 

3  Facilities.  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
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Chattanooga  Co:  Hamilton  TN  37421- 

Property  No. :  54 1 999300 1 1 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale 

4  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.:  54199930012 

Status:  Suqilus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale  200  bunkers 

Volunteer  Army  Ammunition  Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.:  54199930014 

Status:  Surplus 

GSA  Number:  4-EJ-TN-594F 

Reason:  negotiated  sale 

Bldg.  232 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.;  54199930020 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale  2  Laboratories 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.:  54199930021 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale  3  Facilities 

Volunteer  Army  Ammunition  Plant 

Water  Distribution  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.:  54199930022 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale 

Federal  Bldg.  118  East  Locust  Street 

Lafayette  Co:  Macon  TN  37083- 

Property  No.:  54200220010 

Status:  Excess 

GSA  Number:  4-G-TN-656 

Reason:  homeless  interest  expressed 

Land 

1500  acres 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  No.:  54199930015 

Status:  Surplus 

GSA  Number:  4-D-TN-594F 

Reason:  negotiated  sale 

Washington 

Land 

Richland  Rail  R/W 
East  of  1335  Lee  Blvd. 
Richland  Co:  Benton  WA 


Property  No.:  54200210005 
Status:  Excess 

GSA  Number:  9-B-WA-l  197 
Reason:  Awarded 

Wisconsin 

Building 

Wausau  Federal  Building  317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Property  No.:  54199820016 

Status:  Excess 

GSA  Number:  l-G-WI-593 

Reason:  advertised 

NAVY 

Virginia 

Building 

Naval  Medical  Clinic  6500  Hampton  Blvd. 

Norfolk  Co:  Norfolk  VA  23508- 

Property  No.:  77199010109 

Status:  Unutilized 

Reason:  Planned  for  expansion  space. 

Land 

Nbv&I  Bssg 

Norfolk  Co:  Norfolk  VA  23508- 
Property  No.:  77199010156 
Status:  Unutilized 

Reason:  Identified  for  use  in  developing 
admin,  office  space. 

2.6  Acres 

Naval  Station 

Norfolk  Co:  VA  23508-1273 

Property  No.:  77200120131 

Status:  Underutilized 

Reason:  pending  construction  1.15  acres 

Naval  Amphibious  Base  Little  Creek 

Norfolk  Co:  VA  23508- 

Property  No.:  77200120132 

Status:  Unutilized 

Reason:  pending  construction 

VA 

Iowa 

Land 

38  acres 

VA  Medical  Center 

1515  West  Pleasant  St. 

Knoxville  Co:  Marion  lA  50138- 

Property  No.:  97199740001 

Status:  Unutilized 

Reason:  Enhanced-Use  Legislation  potential 

Michigan 

Land 

VA  Medical  Center 

5500  Armstrong  Road 

Battle  Creek  Co:  Calhoun  MI  49016- 

Property  No.:  97199010015 


Status:  Underutilized 

Reason:  Being  used  for  patient  and  program 
activities 

Montana 

Building  < 

VA  MT  Healthcare 

210  S.  Winchester 

Miles  City  Co:  Custer  MT  59301- 

Property  No.:  97200030001 

Status:  Underutilized 

Reason:  transfer  to  Custer  County 

New  York 

Land 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Property  No.:  97199010017 

Status:  Underutilized 

Reason:  Portion  leased;  portion  landlocked 

Pennsylvania 

Land 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16001- 

Property  No.:  97199010016 

Status:  Underutilized 

Reason:  Used  as  natural  drainage  for  facility 

property 
Land  No.  645 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Property  No.:  97199010080 
Status:  Unutilized 
Reason:  Property  is  essential  to  security  and 

safety  of  patients 

Land — 34.16  acres 

VA  Medical  Center 

1400  Black  Horse  Hill  Road 

Coatesville  Co:  Chester  PA  19320- 

Property  No.:  97199340001 

Status:  Underutilized 

Reason:  needed  for  mission  related  functions 

Wisconsin 
Building 

Bldg.  2 

VA  Medical  Center 

5000  West  National  Ave. 

Milwaukee  WI  53295- 

Property  No.:  97199830002 

Status:  Underutilized 

Reason:  Subject  of  leasing  negotiations 

(FR  Doc.  03-3428  Filed  2-13-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  No.  FAA-2002-11580;  SFAR  94] 

RIN2120-AH62 

Enhanced  Security  Procedures  for 
Operations  at  Certain  Airports  in  tt>e 
Washington,  DC  Metropolitan  Area 
Special  Flight  Rules  Area;  SFAR  94 

agency:  Federal  Aviation 
AdminisU-ation  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  extends,  for  2 
years,  the  expiration  date  for  SFAR  94, 
which  requires  any  person  operating  an 
aircraft  to  or  from  College  Park  Airport, 
Potomac  Airfield,  and  Washington 
Executive/Hyde  Field  to  conduct  those 
operations  in  accordance  with  security 
procedures  approved  by  the 
Administrator.  This  extension  will 
allow  the  FAA,  along  with  other  Federal 
agencies,  sufficient  time  to  review 
current  security  threats  and  associated 
contingency  plans  and  procedures  and 
to  determine  futiue  rulemaking  efforts, 
if  any. 

DATES:  This  final  rule  is  effective 
February  1 2 .  2003  and  SFAR  94 
published  at  67  FR  7538  (February  19. 
2002)  as  amended  in  this  rule  shall 
remain  in  effect  until  February  13,  2005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  C.  Matthews,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783;  e-mail 
reginald.matthews@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  Web 
page  at  http://www.faa.gov/avr/ 
armhome.htm  or  the  Government 
Printing  Office's  Web  page  at  http:// 


www.access.gpo.gov/su_docs/aces/ 
acesl40html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking. 
ARM-1 .  800  Independence  Avenue. 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Be  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Privacy  Act  Statement:  Anyone  is  able 
to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  imion,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jiuisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  Web  page  at  http:// 
www.faa.gov/avr/arm/sbrefa.htm  and 
send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

In  the  aftermath  of  the  September  11, 
2001 ,  terrorist  attacks  which  resulted  in 
the  tragic  loss  of  human  life  at  the 
World  Trade  Center,  the  Pentagon,  and 
in  southwest  Pennsylvania,  the  FAA 
prohibited  all  aircraft  operations  within 
the  National  Airspace  System,  with  the 
exception  of  certain  military,  law 
enforcement,  and  emergency  related 
aircraft  operations.  This  general 
prohibition  was  lifted  in  part  on 
September  13,  2001.  In  the  Washington, 
DC  Metropolitan  area,  however,  aircraft 
operations  remained  prohibited  at  all 
civil  airports  within  a  25-nautical  mile 
radius  of  the  Washington  (DCA)  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME).  This  action  was  accomplished 
via  the  United  States  Notice  to  airmen 
(NOT AM)  system.  Specifically,  several 
NOTAMs  were  issued  according  to  title 
14  Code  of  Federal  Regulations  (14  CFR) 
91.139,  Emergency  Air  Traffic  Rules, 
and  the  implementation  of  temporary 
flight  restrictions  (TFRs)  issued 
according  to  14  CFR  91.137,  Temporary 


flight  Restrictions  in  the  Vicinity  of 
Disaster/Hazard  Areas. 

On  October  4,  2001,  Umited  air  carrier 
operations  were  permitted  to  resume  at 
Ronald  Reagan  Washington  National 
Airport. 

On  October  5,  2001,  the  FAA  issued 
NOT  AM  1/0989,  which  authorized 
instrument  flight  nUes  (IFR)  operations 
and  limited  visual  flight  rules  (VFR) 
operations  within  an  18  to  25  nautical 
mile  radius  from  the  DCA  VOR/DME  in 
accordance  with  emergency  air  traffic 
rules  issued  under  14  CFR  91.139. 
Exceptions  to  the  restrictions  affecting 
part  91  operations  in  the  Washington, 
DC  area  i^ued  since  September  11th 
were  made  to  permit  the  repositioning 
of  aircraft  from  airports  within  the  area 
of  the  TFR  and  to  permit  certain 
operations  conducted  under  waivers 
issued  by  the  FAA. 

On  December  19,  2001,  the  FAA 
canceled  NOT  AM  1/0989  and  issued 
NOTAM  1/3354  that,  in  part,  set  forth 
special  security  instructions  imder  14 
CFR  99.7  and  created  a  new  TFR  for  the 
Washington.  DC  area.  The  NOTAM  also 
created  TFRs  in  the  Boston  and  New 
York  City  areas.  That  action 
significantly  decreased  the  size  of  the 
area  subject  to  the  earlier  prohibitions 
on  part  91  operations  in  the 
Washington,  EKH  area  and  permitted 
operations  at  Freeway  (WOO),  Maryland 
(2W5),  and  Suburban  {W18)  airports.  At 
the  same  time,  the  FAA  eliminated  all 
"enhanced  Class  B  airspace  flight 
restrictions."  The  Enhanced  Class  B 
airspace  area  consisted  of  that  airspace 
underlying  and  overlying  Class  B 
airspace  from  the  surface  to  flight  level 
180. 

As  security  concerns  were  resolved, 
most  general  aviation  operations 
resumed  with  varying  degrees  of 
restriction.  However,  due  to  their 
proximity  to  important  national  Capitol 
area  assets,  three  airports  in  Maryland 
(College  Park  Airport,  Potomac  Airfield, 
and  Washington  Executive/Hyde  field) 
remained  closed  for  a  sustained  period 
following  the  September  11  attacks 
because  of  the  restrictions  on  aircraft 
operations  in  the  afrspace  that  overlies 
those  airports. 

Although  many  of  the  restrictions  on 
operations  in  the  Washington,  DC  area 
were  eliminated,  NOTAM  1/3354 
continued  to  prohibit  aircraft  operations 
imder  part  91  in  airspace  that  overlies 
College  Park  Airport,  Potomac  Airfield, 
and  Washington  Executive/Hyde  Field. 
On  February  19,  2002,  the  FAA 
cancelled  NOTAM  1/3354  and  issued 
NOTAM  2/1369.  NOTAM  2/1369 
(updated  and  reissued  as  2/2263,  on 
November  27.  2002)  contained  the 
description  of  the  Washington 
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Metropolitan  Area  Special  Flight  Rules 
Area,  as  published  in  SFAR  94,  and 
prohibited  flight  by  part  91  and  certain 
other  aircraft  within  the  Special  Flight 
Rules  Area. 

On  February  14,  2002,  the  FAA  issued 
NOTAM  2/1257  which  provided  flight 
plan  filing  procedures  and  ATC  arrival 
and  departure  procedures  for  pilots 
operating  from  the  three  airports  in 
accordance  with  SFAR  94.  The  FAA 
updated  and  reissued  NOTAM  2/1257 
as  2/2720  on  December  10,  2002. 
NOTAM  2/2720  permits  pilots  vetted  at 
any  one  of  the  three  Marylahd  airports 
to  fly  into  any  of  the  three  airports. 

Discussion  of  Conunents 

As  previously  stated,  on  Fdiruary  19, 
2002,  the  FAA  published  SFAR  94  as  a 
final  rule  (67  FR  7538),  and  requested 
public  comments  regarding  this  action. 
The  SFAR  defined  the  Washington,  DC 
Metropolitan  Area  Special  Flight  Rules 
Area  and  allowed  operations  over,  to, 
and  from  the  three  Maryland  airports 
that  were  closed  for  seciuity  reasons 
after  September  11,  2001.  However,  the 
SFAR  imposed  new  security  procediues 
for  pilots  and  aircraft  operations  at  these 
airports. 

m  response  to  the  SFAR,  the  FAA 
received  30  conunents.  Among  the 
commenters  were  pilots  and  business 
operators  based  at  these  airports, 
transient  pilots  who  regularly  used 
these  airports  prior  to  September  11, 
and  the  Aircraft  Ovtmers  and  Pilots 
Association  (AOPA). 

Since  this  action  merely  extends  the 
expiration  date  of  the  SFAR  in  order  to 
give  concerned  government  agencies 
enough  time  to  assess  seciuity 
requirements  and  determine  appropriate 
regulatory  action,  the  FAA  is  imable  to 
fuUy  address  all  of  the  comments 
received  at  this  time.  However,  all 
conunents  will  be  considered  prior  to 
taking  any  permanent  action  regarding 
these  ai^orts.  With  this  in  mind,  the 
FAA  offers  the  following  responses 
regarding  the  comments  received. 

Comment:  Many  commenters  stated 
that  they  did  not  see  a  compelling 
reason  for  this  SFAR,  as  it  is  their 
opinion  that  general  aviation  aircraft, 
and  general  aviation  pilots  operating  at 
these  airports  do  not  pose  a  threat  to  the 
nation.  Commenters  cited  incidents  in 
Miami,  FL,  and  Washington,  DC  as 
evidence  of  the  inability  of  general 
aviation  aircraft  to  cause  significant 
damage. 

FAA  Response:  The  incidents  ♦ 

identified  above  all  involved  very  small 
aircraft  and  were  all  determined  not  to 
be  associated  with  terrorism.  These 
incidents  are  not  representative  of  the 
potential  threat  posed  by  general 


aviation  aircraft.  FAA  and  TSA 
understand  that  the  enhanced  seciuity 
measures  implemented  at  these  airports 
impact  operations  at  these  airports. 
However,  based  on  information 
provided  by  Federal  security  and 
intelligence  agencies,  the  measures 
addressed  by  this  SFAR  are  necessary  to 
ensure  the  protection  of  key  assets  and 
critical  infr^tructure  in  the  Washington 
area  from  airborne  attack. 

Initially,  the  restrictions  included  six 
local  general  aviation  airports.  The  FAA 
and  TSA,  in  coordination  with  other 
government  agencies,  reevaluated  the 
threat  and  diminished  the  size  of  the 
TFR.  Three  airports  were  completely 
removed  from  the  TFR  restrictions.  The 
other  three  airports  remain  under 
varying  levels  of  restrictions  because  of 
the  ongoing  security  threats  to  the 
government. 

The  Federal  Government  does  not 
currently  regulate  security  at  general 
aviation  airports.  With  over  19,000 
airports,  heliports,  and  landing  strips 
across  the  United  States,  the  FAA  is 
exploring  alternate  methods  to  enhance 
the  security  of  general  aviation  airports. 
In  the  meantime,  however,  the  Federal 
Govwnment  Jias  determined  that  the 
three  specific  airports  require  additional 
security  measures  due  to  their  proximity 
to  the  Washington,  DC  Mebtipolitan 
area. 

Comment:  Several  commenters 
believe  that  the  SFAR  should  be 
rescinded  and  airports  allowed  to  retiun 
to  pre-September  11,  2001,  operations. 

FAA  Response:  We  do  not  agree  with 
these  commenters.  The  FAA  has  met 
with  Federal  security  and  intelligence 
officials,  and  has  been  advised  that,  at 
this  time,  the  threat  level  is  such  that 
the  FAA  cannot  rescind  the  SFAR.  This 
extension  is  temporary  and  expires  on 
February  13,  2005.  The  FAA  is  keeping 
the  action  temporary,  because  it  is 
working  with  die  agencies  that  will 
make  up  the  Homeland  Security 
Department  to  determine  whether  the 
SFAR  and  the  airspace  restrictions  in 
the  current  Washington,  DC,  NOTAM 
should  be  adopted  as  a  permanent  rule. 

Aviation  is  still  viewed  as  a  target  and 
potential  weapon  by  terrorist 
organizations.  After  the  events  of 
September  11,  2001,  security  at 
commercial  airports  has  been  enhanced. 
Thus,  terrorists  may  be  looking  to 
alternative  methods  to  conduct  terrorist 
acts.  Consistent  with  this  concern,  the 
Federal  Bureau  of  Investigation  (FBI) 
issued  alerts  indicating  that,  based  on 
threat  reporting,  the  use  of  "small 
aircraft"  and  charters  may  be  of  interest 
to  terrorists  seeking  to  cany  out  suicide 
attacks. 


Comment:  Numerous  commenters 
would  like  to  see  the  TFR  boundaries 
adjusted,  or  minimized,  and  others 
stated  that  security,  as  well  as  air  traffic 
procedures  at  these  airports  should  be 
revised.  Specifically,  AOPA  commented 
that  the  northeast  boundary  of  the  SFAR 
area  overlaps  a  charted  VFR  waypoint 
used  by  VFll  pilots  in  navigating  along 
a  charted  VFR  flyway  through  the 
Baltimore-Washington  Class  B  airspace 
area.  This  conflict  could  result  in  pilots 
unintentionally  violating  the  SFAR 
airspace.  In  addition,  some  conunenters 
suggested  that  the  TFR  airspace  be 
defined  by  the  DCA  VOR,  in  lieu  of  the 
Washington  Monument. 

FAA  Response:  The  TFR  of  concern  to 
this  commenter  (NOTAM  1/3354)  is  not 
a  part  of  the  SFAR.  The  TFR  issued 
through  NOTAM  2/2263  imposes 
restrictions  for  security  purposes.  The 
TFR  boundaries  coincide  virith  the 
Washington,  DC  Metropolitan  Area 
Special  Flight  Rules  Area  that  is 
described  in  SFAR  94.  The  current  TFR 
over  the  Washington,  DC  metropolitan 
area  serves  to  protect  an  area  containing 
key  assets  and  critical  government 
infrastructiue.  The  size  of  the  TFR 
around  Washington  has  been  agreed  to 
by  all  the  Federal  agencies  that  have 
responsibility  for  ensuring  the  security 
of  key  assets  and  critical  infrastructure 
in  the  area.  No  changes  are  being  made 
to  the  NOTAM  at  this  time. 

However,  the  FAA  notes  that  the  VFR 
waypoint  that  was  located  on  the 
northeast  boundary  of  the  TFR  has  been 
relocated  so  that  it  is  no  longer  within 
the  TFR  boundary.  In  addition,  the  FAA 
issued  a  special  edition  of  the 
Baltimore- Washington  VFR  Terminal 
Area  chart,  which  depicts  both  the 
relocated  waypoint,  and  the  boundaries 
of  the  Washington  DC,  Metropolitan 

Area  Special  Flight  Rules  Area. 

Regarding  the  definition  of  the  TFR 
area,  originally,  NOTAM  1/3354 
described  the  area  with  reference  to  the 
Washington  Monument.  However,  that 
NOTAM  also  included  a  detailed 
description  of  the  TFR  area  using  a 
combination  of  radials  and  DME  from 
the  DCA  VOR/DME  and  latitude/ 
longitude  coordinates  for  each  point. 
SFAR  94  did  not  describe  the  area  with 
reference  to  the  Monument.  Any 
reference  to  the  Washington  Monument 
has  been  deleted  from  subsequent 
NOTAMs. 

Comment:  Several  commenters 
submitted  alternative  proposals  to  the 
TFR,  such  as  placing  all  of  the  airports 
under  enhanced  Class  B  airspace, 
developing  em  elevated  response  level 
that  is  commensiuate  with  the  National 
Security  level  as  determined  by 


7686  Federal  Register /Vol.  68,  No.  31 /Friday.  February  14,  2003 /Rules  and  Regulations 


Homeland  Security,  or  upgrading  Hyde 
Field  as  DCA  alternative. 

FAA  Response:  The  FAA  finds  that 
under  existing  circumstances,  SFAR  94 
continues  to  provide  adequate  seciuity 
for  the  National  Capitol  Area.  These 
comments  will  be  addressed  as  part  of 
any  final  decision  regarding  the  three 
Maryland  airports  in  question. 

Petition  for  Rulemaking 

On  October  16.  2002,  the  FAA 
received  a  petition  for  rulemaking  from 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA).  The  petition  seeks 
relief  from  the  security  requirement  for 
pilots  at  the  three  affected  airports. 
Specifically,  the  petition  requests  that 
the  FAA  amend  SFAR  94  to  allow 
security  vetted  pilots  at  the  three 
airports  to  conduct  flights  to  any  of  the 
other  three  airports  (College  Park 
Airport.  Washington  Executive/Hyde 
Field.  Potomac  Airport),  allow  traffic 
pattern  work  at  these  three  airports,  and 
allow  transient  pilots  to  operate  at  these 
airports,  subject  to  the  security 
provisions  of  this  rule.  On  December  23. 
2002.  the  FAA  notified  AOPA  that  the 
petition  would  be  considered  a 
comment  and  placed  in  the  docket  for 
this  SFAR. 

FAA  Response:  Since  SFAR  94  was 
published,  the  FAA  has  issued  NOTAM 
2/2720  under  the  Administrator's 
authority  in  SFAR  94  to  permit 
operators  based  at  one  of  the  three 
Maryland  airports  to  fly  into,  out  of  or 
between  any  of  the  three  airports, 
provided  they  do  the  following: 

1.  File  an  IFR  or  VFR  flight  plan  with 
Leesburg  Automated  Flight  Service 
Station; 

2.  Obtain  an  Air  Traffic  Control 
clearance  with  a  discrete  transponder 
code;  and 

3.  Follow  arrival/departure 
procedures  contained  in  the  NOTAM. 

lustification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action,  the 
Administrator  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
is  impracticable  and  contrary  to  the 
public  interest.  Further,  the 
Administrator  finds  that  good  cause 
exists  under  5  U.S.C.  553(d)  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Washington.  DC  area  has  a  number  of 
critical  governmental  and  national 
assets.  The  U.S.  government  believes 
that  terrorists  still  are  looking  to  use 
general  aviation  aircraft  to  conduct 
terrorist  activity.  General  aviation  is  an 
attractive  means  for  terrorism  because 
the  training  period  for  learning  to  fly 
many  of  the  smaller  aircraft  is  shorter, 


and  security  at  most  general  aviation 
airports  is  not  as  tight  ais  security  at 
commercial  eiirports.  In  fact,  the  FBI 
issued  terrorist  alerts  in  May  and  July  of 
2002  regarding  small  airports.  By " 
extending  the  effective  period  of  this 
SFAR.  critical  national  assets  will 
continue  to  be  protected  against  an 
airborne  threat  while  permitting 
operations  at  these  airports. 

This  action  is  taken  in  accordance 
with  the  Administrator's  statutory 
mandate  foxmd  in  section  44701(a)(5)  of 
Title  49,  United  States  Code  (49  U.S.C.) 
to  promote  the  safe  flight  of  civil  aircraft 
in  air  commerce  by  proscribing 
regulations  and  minimum  standards 
necessary  for  safety  in  air  commerce  and 
national  security.  "This  action  is 
necessary  to  permit  aircraft  operations 
to  resume  at  the  affected  airports  while 
preventing  possible  hazardous  actions 
directed  against  aircraft,  persons,  and 
property  within  the  United  States.  This 
action  is  also  being  taken  pursuant  to 
the  statutory  authority  in  49  U.S.C. 
section  40103(b)(3). 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(d)).  In  accordance  with  the 
Paperwork  Reduction  Act. 
documentation  describing  the 
information  collection  activities  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval,  and  assigned  control  number 
2120-0677. 

This  rule  constitutes  a  recordkeeping 
and  third  party  disclosure  binden  on 
persons  conducting  operations  at 
specific  airports  in  the  Washington,  EXi; 
area.  The  respondents  are  three  airports, 
the  State  of  Maryland,  and  persons 
flying  to  or  from  these  airports. 

A  protection  provided  by  the 
Paperwork  Reduction  Act  states  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  As  stated  above,  the  OMB 
control  number  is  2120-0677. 


Economic  Analyses 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  sections 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and.  where 
appropriate,  to  be  the  basis  of  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
wrritten  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiue  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation.) 

In  conducting  these  analyses.  FAA 
has  determined  this  rule:  (1)  Has 
benefits  that  justify  its  costs,  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  and  is  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (2)  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
will  have  no  effect  on  international 
trade;  and  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses,  available  in  the  docket, 
are  sujmmarized  below. 

Costs 

The  FAA  has  performed  an  analysis  of 
the  expected  costs  and  benefits  of  this 
SFAR;  specific  parts  of  the  SFAR 
resulted  in  costs  only  during  its  first 
year,  and  this  analysis  will  mention 
them  in  the  coiuse  of  discussing  the        , 
different  cost  elements.  The  TSA 
performed  the  analysis  for  the  SFAR's 
first  year;  a  copy  of  their  final  regulatory 
evaluation  of  the  economic  impacts  has 
been  placed  in  Docket  No.  FAA-2002- 
11580;  SFAR  94. 

The  FAA  was  able  to  obtain  limited 
historical  financial  and  operational  data 
for  College  Park  and  Potomac  Field 
Airports  and  was  also  able  to  obtain  this 
data  for  part  of  their  first  year  under  the 
SFAR.  Additional  data  restrictions, 
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however,  limited  the  analysis  of  the 
rule's  impact  on  the  Washington 
Executive  Airport/Hyde  Field.  Thus,  as 
will  be  seen  below,  FAA  was  required 
to  make  additional  assumptions  in 
doing  the  analysis  for  this  airport. 

In  2000,  approximately  89,000  part  91 
operations  were  conducted  from  these 
airports.  The  2001-2002  flight 
restrictions  have  caused  significant 
economic  hardship  for  these  airport 
operators,  aircraft  owners  and  operators 
based  at  the  airports,  and  businesses 
located  on,  or  dependent  upon,  the 
continued  operation  of  the  airports. 

To  provide  a  basis  for  comparison,  the 
operational  and  financial  data  provided 
by  the  three  airports  has  been  adjusted 
to  reflect  full  years  of  operation.  The 
projected  cost  of  compliance  for  all 
three  airports  is  estimated  to  be  $12.51 
million  ($11.22  million,  discounted) 
over  the  2  years  that  the  SFAR  is  in 
effect.  In  addition,  the  cost  to  the 
Federal  and  state  governments  sums  to 
approximately  $245,800  ($220,500, 
discoimted),  so  that  the  total  cost  of  this 
final  rule  is  $12.76  million  ($11.44 
million,  discounted). 

College  Park  Airport 

The  College  Park  Airport  was  opened 
in  1909  and  is  the  oldest  continuously 
operating  airport  in  the  world.  With  the 
exception  of  about  100  annual  air  taxi 
operations,  the  College  Park  Airport 
serves  a  combination  of  private  pilots 
and  fliers  who  use  their  aircraft  to 
conduct  business.  This  annualized 
revenue  loss  was  increased  by  a  factor 
of  20%  to  accoimt  for  revenues  losses 
not  included  in  the  analysis.  Thus,  the 
estimate  of  losses  to  College  Park 
Airport  associated  with  complying  with 
the  operational  restrictions  in  SFAR  94 
is  $1.62  million  for  each  of  the  2  years 
examined  by  this  analysis.  In  doing 
these  analyses,  the  FAA  assumes  no 
change  in  annual  revenue  per  year. 

The  cost  to  the  College  Park  Airport 
and  its  pilots  of  complying  with  the 
seciuity  provisions  of  this  rule  wrill  be 
approximately  $347,700  per  year. 
Security  costs,  which  include  airport 
security  program  maintenance,  airport 
security  program  modification,  and 
airport  physical  security  provision,  stun 
to  $181,500.  Seciuity  costs  for  pilots 
sum  to  $166,200  and  are  based  on  the 
ground  and  in-flight  delays. 

Potomac  Airfield 

The  Potomac  Airfield  is  a  small 
privately  owned  airport  located  in  Fort 
Washington,  Maryland.  Based  on 
information  from  the  first  8  months  of 
2002,  and  assuming  that  these  revenues 
derived  during  the  period  stay  the  same 
for  the  2  years  examined  by  this 


analysis,  the  FAA  estimates  annual 
revenue  loss  to  be  $1.36  million.  This 
annualized  revenue  loss  was  increased 
by  a  factor  of  20%  to  account  for 
revenue  losses  not  included  in  the 
analysis.  Thus  the  FAA  estimates  losses 
of  $1.63  million  for  each  of  the  2  years 
examined  by  this  analysis. 

The  estimated  cost  to  Potomac 
Airfield  Airport  and  its  pilots  of 
complying  with  the  security  provisions 
of  this  rule  will  be  approximately 
$411,000  over  each  year  that  SFAR  94 
is  in  effect.  Security  costs,  which 
include  airport  security  program 
maintenance,  airport  security  program 
modification,  and  airport  physical 
security  provision,  sum  to  $63,100. 
Security  costs  for  pilots  sum  to  $347,900 
and  are  based  on  the  ground  and  in- 
flight delays. 

Washington  Executive/Hyde  Field 
Airport 

Washington  Executive/Hyde  Field 
Airport  is  a  smaU  privately  owned 
airport  located  in  Clinton,  Maryland. 
The  airport  largely  serves  the  needs  of 
private  fliers  and  pilots  who 
occasionally  fly  for  business  reasons. 
This  airport  was  closed  longer  than  the 
other  two;  operations  resumed  at  Hyde 
Field  on  March  2,  2002.  However,  on 
May  17,  2002,  the  airport  was  closed 
again  because  of  a  security  violation. 
The  airport  reopened  on  September  28, 
2002.  For  costing  purposes,  the  FAA 
assumes  that  this  airport  will  remain 
open  for  the  2  years  of  the  SFAR  94 
extension. 

Because  the  airport  had  been  closed 
for  much  of  2002,  revenue  data  is  very 
sketchy.  The  FAA  was  able  to  obtain 
information  on  some  components,  such 
as  fuel  sales,  aircraft  storage  fees, 
landing  fees,  and  miscellaneous  sales, 
but  was  unable  to  obtain  information  on 
other  components,  such  as  aircraft 
maintenance,  aircraft  rental,  and  avionic 
services.  Accordingly,  the  cost  of 
compliance  for  the  Washington 
Executive  Airport  has  been  adjusted  to 
compensate  for  the  lack  of  financial 
data.  To  offset  this  shortcoming,  the 
average  of  the  estimated  costs  of  the 
operational  restrictions  incurred  by  the 
two  other  airports  has  been  added  to  the 
cost  of  compliance  for  the  Washington 
Executive  Airport.  The  similarities  in 
size,  operations,  and  geographic 
location  of  these  airports  add  credibility 
to  the  extrapolation  of  financial  losses. 
This  resulted  in  the  estimate  of  losses 
associated  with  complying  with  the 
operational  restrictions  of  SFAR  94  for 
this  airport  to  be  $1.52  million  for  each 
of  the  2  years  examined  by  this  analysis. 
The  FAA  does  not  have  historical  data 
on  revenue  growth  at  this  airport. 


Accordingly,  the  FAA  will  assume  no 
annual  change  in  revenue  &x>m  either 
the  base  period  or  the  contrast  period. 

The  estimated  cost  to  this  airport  and 
its  pilots  of  complying  vdth  the  security 
provisions  of  this  rule  will  be 
approximately  $641,900  over  each  year 
that  SFAR  94  is  in  effect.  Security  costs, 
which  include  airport  security  program 
maintenance,  airport  seciuity  program 
modification,  and  airport  physical 
security  provision,  sum  to  $78,600 
annually.  Security  costs  for  pilots  sum 
to  $563,300  annually  and  are  based  on 
the  ground  and  in-flight  delays. 

Other  Costs 

This  rule  will  impose  costs  on  both 
Federal  and  state  governmental 
agencies,  totaling  $122,900  per  year, 
which  is  made  up  of: 

•  A  security  specialist  at  TSA  will 
mandate  periodic  modifications  to  each 
airport's  security  procedures  as  well  as 
check  each  airport's  compliance  with 
these  mandates. 

•  Flight  service  station  specialists 
will  need  to  file  the  flight  plans. 

•  An  airport  inspector  at  TSA  will 
inspect  each  airport  on  a  monthly  basis. 
This  inspector  will  need  to  liaison  with 
the  state  govenunent  law  enforcement 
agency  involved  in  the  program  and  will 
need  to  fill  out  airport  inspection  forms 
for  each  airport  inspection. 

Benefits 

This  final  rule  is  intended  to  provide 
an  increased  level  of  safety  and  security 
against  the  threat  of  airborne  terrorist 
attacks.  The  primary  benefit  of  the  rule 
will  be  enhanced  protection  for  the 
vulnerability  of  a  significant  number  of 
vital  government  assets  in  the  National 
Capital  Region.  The  tempofary  security    , 
provisions  and  flight  restrictions 
contained  in  this  rule  are  an  integral 
part  of  the  effort  to  identify  and  defeat 
the  threat  posed  by  terrorists. 

For  the  past  two  decades,  the  major 
goal  of  aviation  security  has  been  the 
prevention  of  in-flight  bombings  and 
acts  of  sabotage.  Thus,  the  major  line  of 
defense  against  an  aviation-related 
criminal  or  terrorist  act  has  been  the 
prevention  of  an  explosive  or  incendiary 
device  from  getting  on  board  an 
airplane.  The  February  1993  attack  on 
the  World  Trade  Center  (WTC)  raised 
public  awareness  that  the  scope  of  the 
foreign  terrorist  threat  in  the  U.S.  was 
more  serious  and  technically  more 
sophisticated  than  previously  thought. 
The  ensuing  investigation  revealed  that 
foreign  terrorists  operating  in  the  U.S. 
are  capable  of  building  sophisticated 
explosive  devices  and  covertly  carrying 
out  their  plans.  The  attacks  of 
September  11,  2001,  introduced  the 
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specter  of  terrorists  using  civil  aviation 
aircraft  as  a  missile  against  civilian 
targets,  government  control  centers, 
political  targets,  and  economic,  and/or 
socially  prominent  assets.  This  raises 
ooncem  regarding  the  viilnerability  of 
critical  government  and  military 
facilities  to  the  threat  of  terrorism. 
National  security  demands  that  a 
terrorist  strike  within  the  National 
Capital  Region  must  be  taken  into 
consideration. 

The  experience  of  the  past  30  years 
combating  acts  of  air  piracy  confirms 
that  the  losses  associated  with  aircraft 
bombings  and  hijackings  are 
identifiable,  measurable,  and  confined. 
The  cost  of  a  catastrophic  terrorist  act 
against  a  civilian  aircraft  can  be 
estimated  in  terms  of  lives  lost,  property 
damage,  decreased  public  utilization  of 
air  transportation,  etc.  A  terrorist  attack 
using  a  weapon  of  mass  destruction  on 
an  urban  area  would  inflict  casualties 
and  property  damage  on  a  far  greater 
scale  than  any  act  perpetrated  against  a 
commercial  aircraft.  If  successful,  the 
economic  impact  would  be  enormous 
and  in  many  ways  incalculable  as 
demonstrated  by  the  September  1 1 . 
2001.  attacks,  for  which  the  economic 
costs  will  not  be  fully  realized  for 
several  years.  However,  even  if  such  an 
attack  failed,  there  would  be  a  direct 
economic  cost  of  reduced  travel  and 
tourism  due  to  individuals'  perceptions 
of  safety  and  security. 

The  rule's  objective  is  to  reduce  the 
risk  that  an  airborne  terrorist  attack 
initiated  bom  an  airport  moments  away 
from  vital  national  assets  will  occur. 
The  cost  of  a  major  act  of  terrorism 
against  a  nationally  prominent  target  or 
critical  government  infrastructure  is 
extremely  difficult  to  quantify. 
Dependent  upon  the  target  and  extent  of 
damages,  etc.,  this  type  of  terrorist  act 
would  have  far  reaching  economic 
consequences  and  long  lasting  social 
and/or  political  implications.  As  such, 
losses  associated  with  such  an  act  are 
virtually  impossible  to  estimate. 

The  following  analysis  describes  an 
attempt  at  quantifying  some  of  the 
elements  involved  with  the  impact  of  a 
small  general  aviation  aircraft  within 
the  National  Capital  Region.  This  is 
intended  to  allow  the  reader  to  judge  the 
likelihood  of  benefits  of  the  rule 
equaling  or  exceeding  its  cost.  The  FAA 
recognizes  that  such  an  impact  may  not 
cause  substantial  damage  to  property  or 
a  large  structure;  however,  it  could 
potentially  result  in  an  undetermined 
number  of  fatalities  and  injuries  and 
reduced  tourism. 

The  FAA  is  unable  to  predict  which 
target  or  location  such  an  aircraft  would 
crash  into.  In  a  worst-case  scenario,  a 


general  aviation  aircraft  could  be  flown 
into  the  dome  of  the  Capitol  Building. 
While  the  destruction  of  the  aircraft  is 
Almost  certain,  it  is  not  known  to  what 
extent  the  dome  or  the  building  would 
be  damaged.  Fatalities  and  casualties 
could  number  into  the  thousands  in  the 
case  of  a  direct  attack.  According  to  the 
Capitol  Visitor  Center  website,  as  many 
as  18.000  individuals  visited  the  Capitol 
Building  each  day  during  peak  season, 
and  this  does  not  take  into  account 
those  who  work  or  do  business  in  the 
Capitol  Building  on  a  daily  basis  when 
Congress  is  in  session.  Due  to  the 
number  of  imknowns  involved  in  a 
terrorist  attack  in  the  National  Capital 
Region,  the  economic  cost  due  to 
fetalities.  casualties  and  property 
damage  are  inestimable. 

In  addition  to  casualties  and  property 
damage,  which  are  difficult  to  quantify. 
there  would  be  the  potential  loss  of 
revenue  from  a  decrease  in  travel  and 
tourism  resulting  from  a  terrorist 
incident  in  the  nation's  capital.  This 
negative  impact  that  a  terrorist  attack, 
successful  or  not.  would  have  on 
tourism  is  quantifiable.  The  heightened 
state  of  alert  that  follows  a  terrorist 
strike  is  typified  by  halted  public  tours, 
obstructed  streets,  off  limits  public 
buildings,  closed  down  landmarks,  and 
increased  public  apprehension.  After 
the  September  llth  attacks,  tours  at  the 
Capitol  Building  were  curtailed  and 
tourism  as  a  whole  declined.  A  terrorist 
attack  specifically  against  the  nation's 
capital  would  draw  significant  national 
and  international  media  attention.  The 
adverse  publicity  would  weaken 
consumer  confidence  and  further 
discourage  travel  and  tourism  to  the 
Washington.  DC  Metropolitan  area.  The 
U.S.  National  Park  Service  and  the 
District  of  Columbia  Govenmient's 
Office  of  Planning  and  Economic 
Development  cite  that  tourism  is  the 
number  one  private  sector  Industry  in 
the  region.  Aji  estimated  22  million 
visitors  come  to  the  Washington  Region 
each  year,  and  spent,  on  average,  about 
$116.00  per  person. 

Assuming  that  each  person  spends 
$116  per  visit,  multiplying  this  times 
22,000,000  tourist  yields  $2,552  billion 
as  the  annual  contribution  visitors  make 
to  the  Washington.  DC  economy.  Based 
on  the  experience  of  September  11. 
2001.  the  FAA  believes  that  a  decline  of 
three  percent  is  a  conservative 
estimation  as  to  the  decline  in  overall 
tourism.  Three  percent  of  the  $2,552 
billion  would  result  in  a  $76.56  million 
decline  in  revenues  to  the  District  of 
Columbia  economy.  The  FAA  believes 
that  the  casualty  and  property  loss 
added  to  the  estimated  $76.56  million 
revenue  decline  from  reduced  tourism 


could  easily  be  in  the  hundreds  of 
millions  of  dollars. 

This  SFAR  was  promulgated  on 
February  13.  2002  and  will  last  for  3 
years.  Accordingly,  these  benefits  need 
to  be  applied  over  this  3-year  period. 
This  analysis  looks  at  the  costs  and 
benefits  of  the  SFAR  extension,  for  the 
final  2  years  of  this  SFAR,  so  the 
benefits  calculations  need  to  be 
examined  for  this  2-year  period, 
meaning  that  only  two-thirds  of  the 
$76.56  million  can  be  applied  to  .this 
rule;  benefits  sum  to  $51.04  million 
($45.78  million,  discounted);  these 
benefits  assume  an  equally  likely 
chance  that  this  incident  will  be 
avoided  during  any  time  over  the  3-year 
period.  The  TSA  regulatory  evaluation 
will  analyze  the  benefits  for  the  first 
year  of  the  SFAR. 

Tlie  cost  of  this  rule  is  estimated  to  be 
$12.76  million  ($11.44  million, 
discounted).  This  cost  needs  to  be 
compared  to  the  possible  unfortimate 
consequences  that  could  occur  if  a 
terrorist  attack  using  a  small  general 
aviation  aircraft  is  carried  out  against  a 
public  facility  or  congested  public 
assembly  area  located  within  National 
Capital  Region.  Using  conservative 
assimiptions.  the  FAA  estimates  that  the 
costs  of  an  airborne  attack  could  equal 
$76.56  milUon  in  terms  of  fatalities, 
injuries,  the  destruction  of  the  airplane, 
and  reduced  tourism.  Two-thirds  of 
these  costs  can  be  counted  as  the 
benefits  for  this  SFAR  extension,  and 
they  need  to  be  contrasted  with  the  cost 
of  implementing  SFAR  94  for  all  three 
airports.  The  FAA  concludes  that  the 
benefits  vastly  outweigh  the  costs. 

Regulatory  Flexibility  Detenninatien 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  "The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act.  However,  if  an 
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agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  RFA  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  is  not  required  to  provide  a 
regulatory  flexibility  analysis  for  this 
rulemaking  action,  because  there  was 
not  a  previous  Notice  of  Proposed 
Rulemaking  (NPRM).  {See  "Justification 
for  Immediate  Adoption."  above.)  The 
FAA  has  provided  one.  however, 
because  it  believes  that  it  is  important 
to  show  the  potential  impact  on  these 
entities  for  completeness. 

For  this  SFAR.  the  small  entity  group 
is  considered  to  be  small  general 
aviation  airports  (Standard  Industrial 
Classification  Code  [SIC]  4581— 
Airports,  Flying  Fields,  and  Airport 
Terminal  Services).  The  small  entity 
size  standards  criteria  used  by  the  FAA 
in  past  analyses  involving  airports 
defines  a  small  airport  as  one  with 
annual  revenues  of  less  than  $5  million. 
In  addition,  all  privately  owned,  public- 
use  airports  are  considered  small. 

Three  airports  are  affected  by  this 
rule.  The  College  Park  Airport  is  owned 
and  partially  funded  by  two  Maryland 
Coujities.  Montgomery  and  Prince 
Georges.  The  2000  census  discloses  that 
the  combined  population  of  the  two 
counties  is  approximately  1.7  million. 
As  such,  the  College  Park  Airport  is  not 
a  small  entity.  Both  the  Potomac 
Airfield  Airport  and  Washington 
Executive  Airport/Hyde  Field  are 
privately  owned  and  considered  small 
in  this  analysis. 

As  a  basis  for  comparison  among 
small  airports,  the  FAA  examined  the 
revenue  base  for  all  Part  139  small 
airports.  Small  general  aviation  airports  . 
are  not  required  to  have  security 
programs;  only  those  airports  that  have 
scheduled  service  are  required  to  have 
such  a  program.  Air  carrier  airports  are 
funded  from  tax  revenues  and  generally 
have  greater  aviation  traffic  activity  than 
general  aviation  airports  and  airports 
without  scheduled  service.  The  two 
small  airports  subject  to  SFAR  94  are 
not  supported  bom  tax  revenues,  as  the 
revenues  that  sustain  the  two  airports 
are  derived  solely  from  the  pilots  who 
use  the  airports.  The  estimated  annual 
cost  of  compliance,  based  on  known 
costs  and  revenues  for  the  Washington 
Executive  Airport  is  $290,700  and  the 
burden  on  the  Potomac  Airfield  Airport 
is  $220,700;  they  increase  to  $333,100 


and  $252,200  when  the  anticipated 
airport  revenue  losses  are  increased  by 
20%.  as  discussed  above.  These  costs 
are  considered  burdensome  because 
they  are  well  in  excess  of  one  percent 
of  the  median  annual  revenue  of  small 
airport  operators  (one  percent  of  the 
annual  median  revenue  for  small 
operators  is  $28,000).  Therefore,  the 
FAA  has  determined  that  the  rule  will 
have  a  significant  economic  impact  on 
a  substemtial  number  of  small  entities. 

Regulatory  Flexibility  Analjrsis 

Under  section  603  (b)  of  the  RFA  (as 
amended),  each  final  regulatory 
flexibility  analysis  is  required  to  address 
the  following  points:  (1)  Reasons  why 
the  FAA  considered  the  rule,  (2)  the 
objectives  and  legal  basis  of  the  rule,  (3) 
the  kind  and  number  of  small  entities  to 
which  the  rule  will  apply,  (4)  the 
reporting,  record  keeping,  and  other 
compliance  requirements  of  the  rule, 
and  (5)  all  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule.  The  FAAA  will  perform  an 
analysis  for  the  two  small  airports 
impacted  by  this  rule. 

Reasons  why  the  FAA  considered  the 
rule — ^The  catastrophic  events  of 
September  11,  2001.  introduced  the 
awareness  that  terrorists  will  use  civil 
aviation  aircraft  as  a  missile  or  possible 
carriers  of  biological,  chemical, 
radioactive  and/or  conventional 
weapoiuy  against  civilian  targets.  The 
airports  affected  by  this  rule  are  located 
within  a  few  minutes  flight  from  vital 
civilian  and  military  control  centers. 
This  final  rule  recognizes  that  the 
terrorist  threat  is  changing  and  growing 
and  that  extraordinary  steps  must  be 
taken  to  safeguard  vulnerable  critical 
national  assets  and  counter  the 
increased  threat  level. 

The  objectives  and  legal  basis  for  the 
rule — The  objective  of  the  rule  is  to 
restore  operations  at  the  affected 
airports  while  attempting  to  cotmter  the 
threat  of  a  possible  terrorist  airborne 
attack  carried  out  against  vital  national 
assets  located  within  the  National 
Capital  Region.  The  Legal  basis  for  the 
rule  is  found  in  49  U.S.C.  44901  et  seq. 
Both  the  FAA  and  the  TSA  must 
consider,  as  a  matter  of  policy, 
maintaining  and  enhancing  safety  and 
security  in  air  commerce  as  its  highest 
priorities  (49  U.S.C.  40101(d)). 

The  kind  and  number  of  small  entities 
to  which  the  rule  will  apply — ^The  rule 
applies  to  two  small  general  aviation 
airports  subject  to  SFAR  94.  Private 
fliers  and  some  pilots  who  occasionally 
operate  their  aircraft  for  business 
reasons  use  the  two  airports. 

The  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 


rule — As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  submitted  a  copy 
of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review: 

Paragraph  4. — Airport  Security 
procedures.  Subparagraph  (a)  requires 
the  two  eiirports  to  modify  or  submit  the 
security  procedures  program  at  the 
request  of  the  TSA  as  well  as  maintain 
their  security  program.  The  cost  and 
time  required  for  these  activities  is 
estimated  to  be  $672  at  Potomac,  taking 
16  hours,  and  $600  at  Washington 
Executive/Hyde,  taking  15  hours  for  a 
total  of  $1,272.  taking  31  hours. 

All  Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  rule — The 
FAA  is  unaware  of  any  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Other  Considerations 

Affordability  analysis — The  extent  to 
which  a  small  airport  can  "afford"  the 
cost  of  compliance  is  directly  related  on 
the  availability  of  income  and  earnings. 
The  small  airports  subject  to  this  rule 
generate  income  to  sustain  their 
operations  frtjm  landing  fees,  tie-down 
charges,  rent  and  other  compensation 
paid  by  airport  tenants,  fuel  sales,  flight 
school  instruction,  sightseeing  rides, 
aircraft  rentals,  and  miscellaneous  local 
sales.  All  of  these  sources  of  income  are 
influenced  directly  by  the  number  of 
operations  at  the  airport.  The  reduction 
in  operations  experienced  by  the 
airports  as  a  consequence  of  the  flight 
restrictions  in  place  before  and  after  this 
rule  became  effective  is  significant. 

The  decrease  in  operations 
corresponds  directly  to  the  decline  in 
working  capital  at  the  airports.  Working 
capital  is  defined  as  the  excess  of 
current  assets  over  current  liabilities. 
The  financial  strength  and  viability  of  a 
business  entity's  financial  strength  is 
substantially  influenced  by  its  working 
capital  position  and  its  ability  to  meet 
its  short-term  liabilities.  As  fixed-base 
operator  and  pilots  have  relocated  to 
other  airfield,  revenues  have  continued 
to  decline.  Besides  laying-off  staff, 
without  other  sources  of  revenuerthe 
airports  are  unable  to  implement 
offsetting  cost-saving  efficiencies  that 
could  ameliorate  the' loss  of  income. 

At  this  time,  there  is  no 
comprehensive  source  of  information 
available  that  would  account  for  a  total 
financial  pictiu«  of  these  airports.  There 
is  also  no  information  about  the 
airports'  ability  to  obtain  credit.  The 
only  evidence  is  limited  to  the  fact  that 
the  airport  and  its  tenants  generated 
revenues  in  previous  years  and  were 
able  to  pay  their  taxes.  As  such,  it  can 
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be  assumed  tbat  these  small  entities 
were  generating  sufficient  revenues  to 
meet  tax  and  other  obligations;  however, 
the  costs  of  complying  with  SFAR  94 
are  very  high  relative  to  the  current 
revenues  reported  by  the  airports.  As 
discussed  in  more  detail  in  the  full 
analysis,  the  security  costs  alone  are 
more  than  20  percent  of  the  projected 
revenues,  $63,100  out  of  total  airport 
revenue  of  $259,000  at  Potomac  and 
$78,600  out  of  total  airport  revenue  of 
$291,300  at  Washington  Executive 
Airport/Hyde  Field. 

Tne  financial  impact  of  the  flight 
restrictions  in  place  before  the  effective 
date  of  SFAR  94  is  significant  relative  to 
the  size  of  these  airports.  The  reopening 
of  the  airports  has  not  improved  the 
financial  posture  of  the  airports.  The 
May  17,  2002  temporary  closing  again  of 
Washington  Executive  Airport/Hyde 
Field  imperiled  the  survival  of  this 
airport.  The  complex  and  burdensome 
flight  restrictions  now  in  place  are 
intimidating  and  have  caused  many 
private  pilots  to  relocate  to  other 
airports.  On  the  basis  of  the  above,  the 
FAA  considers  that  the  rule  will 
threaten  the  viability  of  the  impacted 
airports. 

Competitiveness  analysis — Airports 
located  further  away  from  the  DCA 
VOR/DME  are  not  subject  to  the  security 
provisions  and  air  traffec  restrictions 
now  in  effect  for  College  Park  Airport, 
Potomac  Airfield  Airport,  and 
Washington  Executive  Airport/Hyde 
Field.  These  airports  offer  a  convenient 
alternative  location  for  pilots  seeking  to 
avoid  costly  operational  restrictions  and 
security  requirements.  The  availability 
of  these  airports  has  contributed  to 
reducing  the  competitiveness  of  the 
affected  airports.  Pilots  flying  into  the 
airports  covered  by  this  SFAR  face 
additional  costs  in  filing  flight  plans 
which  they  would  not  have  at 
alternative  airport;  these  costs  sum  to 
$347,900  annually  ($33.13  per 
operation)  at  Potomac  and  $563,300 
annually  ($33.14  per  operation)  at 
Washington  Executive  Airport/Hyde 
Field. 

Business  Closure — The  FAA  is  unable 
to  determine  with  certainty  whether  the 
two  small  airports  significantly 
impacted  by  this  rule  will  remain  open. 
On  the  basis  of  the  Affordability 
Analysis  provided  above,  the  FAA 
considers  that  the  rule  will  threaten  the 
viability  of  the  impacted  airports. 

Altematives 

This  rule  was  brought  about  by  the 
need  to  restore  operations  at  the  affected 
airports  while  providing  increased 
protection  against  the  threat  of  a 
terrorist  strike  to  the  Nation's  capital. 


The  FAA  found  that  the  urgent  need  to 
provide  relief  made  the  use  of  advance 
notice  impractical  and  contrary  to 
public  interests.  The  fact  that  die  rule  is 
in  effect  reduces  the  number  of  options 
to  be  examined  in  this  analysis: 
meanwhile,  the  FAA  and  the  TSA  are 
considering  all  comments  and  reviewing 
other  altematives.  Moreover,  both 
agencies  believe  that  any  change  to  the 
security  requirements  or  air  traffic 
restrictions  would  be  the  equivalent  of 
revoking  the  rule  and  increasing  the 
vulnerability  of  the  National  Capital 
Region.  Thus,  the  FAA  has  examined 
the  following  three  altematives. 

Altemative  1 — Rescind  the  mle 
immediately — This  altemative  would 
provide  immediate  relief  to  the  airports 
by  removing  security  provisions  and 
restoring  former  air  traffic  control 
procedures  and  air  space  configurations. 
Implementation  of  this  altemative 
would  facilitate  the  return  of  pilots  who, 
for  the  sake  of  operating  simplicity  and 
reduced  flying  costs,  relocated  to  other 
airports.  This  would  be  the  least  costly 
option.  The  FAA  beUeves  that  the  threat 
of  terrorists  using  aircraft  as  missiles 
must  be  guarded  against.  This  makes 
this  regulation  necessary  imtil  such  time 
that  this  threat  is  neutradized. 

Conclusion:  Rescinding  the  mle 
would  increase  the  vulnerability  and 
diminish  the  level  of  protection  now  in 
place  to  safeguard  vital  national  assets 
located  within  the  National  Capital 
Region.  This  altemative  is  rejected 
because  it  would  compromise  the 
security  of  vital  national  assets  and 
increase  their  vulnerability. 

Altemative  2— Status  Quo — Under 
this  alternative,  the  FAA  and  TSA 
would  maintain  the  present  sectuity  and 
air  traffic  operational  restrictions.  The 
annual  cost  of  compliance  for  the 
affected  airports  totals  $511,400;  they 
increase  to  $585,400  when  the 
anticipated  airport  revenue  losses  are 
increased  by  20%  The  mle  ensures  that 
any  aircraft  operating  to  and  firom  the 
affected  airports  and  transiting  the 
restricted  area  specified  in  the  SFAR  has 
been  properly  identified  and  cleared. 

Conclusion:  This  altemative  is 
preferred  because  it  balances  the 
seciuity  concerns  against  the  impact  on 
the  three  airports  and  related 
businesses. 

Altemative  3 — Close  Airports 
PermanenUy — Under  this  altemative, 
the  FAA  would  completely  close  the 
three  airports  to  all  aviation  operations. 
This  would  effectively  close  all 
aviation-related  businesses  at  or  near 
the  affected  airports.  They  would  be 
forced  to  move  to  other  airports  or  close 
their  businesses  permanently.  All  pilots 
who  have  aircraft  permanently  based  at 


the  airports  would  also  be  forced  to 
move  their  aircraft  to  other  locations, 
thereby  imposing  moving  costs, 
including  new  hanger,  tie-down,  storage 
fees,  etc.  Workers  at  the  airports  would 
be  forced  to  seek  employment  at  one  of 
the  other  general  aviation  airports  in  the 
Washington  Metro  area.  This  is  the  most 
costly  option. 

Conclusion:  This  altemative  is  not 
preferred  because  it  causes  the  greatest 
financial  burden  on  the  airports,  their 
tenants  and  aviation-related  businesses, 
and  individuals  who  work  or  store 
aircraft  at  the  three  affected  airports. 

International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fi-om 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  mle  and  has 
determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  affect 
on  any  trade-sensitive  activity. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  The  FAA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  aimong  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  Federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22,  1995  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
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agency  to  prepare  a  written  statement 
assessing  die  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
nUe  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  rule  does  not  contain  such  a 
mandate.  Additionally,  the 
requirements  of  Tide  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply  when  no  notice  of  proposed 
rulemaking  has  first  been  published. 
Accordingly,  the  FAA  has  not  prepared 
a  statement  under  the  Act. 

Environmental  Analysis 

FAA.  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j)  this 


ndemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  this  SFAR  is 
not  a  major  regulatory  action  under  the 
provisions  of  die  EPCA. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control,  Aircraft.  Airmen, 
Airports,  Aviation  safety,  Security. 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  14  CFR  chapter 
I  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  1155.  40103. 
40113,  40120,  40101,  44111,  44701,  44709. 
44711;  44712,  44715.  44716,  44717.  44722, 
46306,  46315,  46316,  46504,  46506-46507. 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Amend  Special  Federal  Aviation 
Regulation  (SFAR)  No.  94  by  revising 
section  7  to  read  as  follows: 

SFAR  NO.  94— ENHANCED  SECURITY 
PROCEDURES  FOR  OPERATIONS  AT 
CERTAIN  AIRPORTS  IN  THE 
WASHINGTON,  DC  METROPOLITAN 
AREA  SPECL\L  FLIGHT  RULES  AREA 
***** 

7.  Expiration.  This  Special  Federal 
Aviation  Regulation  shall  remain  in 
effect  until  Febmary  13,  2005. 

Issued  in  Washington,  DC  on  February  11. 
2003. 

Marion  C.  Blakey, 
Administrator. 

[PR  Doc.  03-3777  Filed  2-12-03;  9:25  am] 
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105 

522 


.7313 
.5563 


29  CFR 

4022 7419 

4044 7419 

Proposed  Rules: 

4000 7454 

4003 7454 

4007 7454 

4010 7454 

4011 7454 

4022 .•. 7454 

4041 7454 

4041a 7454 

4043 7454 

4050 7454 

4062 7454 

4203 7454 

4204 7454 

4207 7454 

4208 7454 

4211 7454 

4219 7454 

4220 7454 

4221 - 7454 

4231 7454 

4245 7454 

4281 7454 

4901 7454 

4902 7454 

4903 7454 

4907 7454 

30  CFR 

100 6609 

250 7421 

Proposed  Rules: 

206 7085,7086 

917 6838 

934 6842 


31  CFR 

103 

321 

351 

352 

353 

359 

360 


.6613 
.7427 
.7427 
.7427 
.7427 
.7427 
.7427 


501 , 6820 

32  CFR 

199 6617 

254 6082 

706  .....5827,  5828,  5829,  5830, 

5831 

33  CFR 

117 5832,6621,  7427 

165 5833.  7073,  7075.  7078 

Proposed  Rules: 

117 5858,  6100,  7087 

165 5614,  6844,  7093,  7471, 

7473 

179 7096 

181 7096 

183 7096 

385 5860 

36  CFR 

242 7276,7298 

Proposed  Rules: 

242 7294 


37  CFR 

Proposed  Rules: 

201 


.6678 


38  CFR 

19 6621 

36 6625 

Proposed  Rules: 

3 6679,6998 

4 6998 

40  CFR 

9 7176 

52 5221,  5228,  6627,  6629, 

7174,7321,7428 

61 6082 

62 6630,6633 

63 6635 

81 7174,7410 

122 7176 

123 ,.: 7176 

180 5835,  5839,  5847,  7428 

412 7176 

Proposed  Rules: 

52 5246,  5263,  6681,  7327, 

7330,  7476 

62 6681,6682 

180 7097 


42  CFR 

405 .'. 

419 

Proposed  Rules: 

413 :..,. 


.6636 
.6636 

.6682 


44  CFR 

64 5852 

65 6644,  6823,  6826 

67 6828,6830 

Proposed  Rules: 

61..._ 5264 

67 6847,6861 


45  CFR 

1602 

46  CFR 

356 

Proposed  Rules: 
401 


.7433 

.5564 
.7489 


47  CFR 

32 6351 

52 7323 

53 ; 6351 

54 6646,6832 

64 6351,6352 

73 5583,  5584,  5854,  5855, 

6082 
Proposed  Rules: 

0 

43 

63 

64 


6689 

6689 

....6689 

6689 

73 5616,  5617,  5860,  5861, 

5862 

90..... 6687,6688 


48  CFR 

201 

202 

204 

206 

209 

212 

214.: 

217 

219 

225 

230 

231 

232..'...... 

236 

237 

239 

242 

249 

250 

252 

253 

923 

936 

970 

1804 

1827 

1835 

1852 


.7438 
.7438 
.7438 
.7438 
.7438 
.7438 
.7438 
.7438 
.7438 
.7441 
.7438 
.7438 
.7438 
.7438 
..7443 
.7438 
.7438 
..7438 
.7438 
..7441 
.7438 
.6355 
..6355 
..6355 
.5230 
.5230 
.5230 
.5230 


Proposed  Rules: 

2 

31' 

52 

228 

252 


.5774 
.5774 
.5778 
.7490 
.7491 


49  CFR 

571 6359 

1540 7444 

1570 6083 

1572 6083 

Proposed  Rules: 

173 6689 

192 6385 

571 5863,7100 

1180 6695 

50  CFR 

100 7276,7298 

223 7080 

622 ^ 6360 

648 6088 

679 5585,  6833,  7323,  7448 
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I  Rules: 

17 6863 

20 6697 

21 6697 

92 6697 

100 7294 

300 6103 

600 6863,7492 

679 6386,6865 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GCNNG  INTO 
EFFECT  FEBRUARY  14. 
2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HMlth 
Inspection  Sarvicc 
Exportation  and  improtation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries — 
Texas:  StaMons  and 
mares;  removal  from 
approved  States  list; 
pubhshed  2-14-03 
Swine  health  protection: 
Kansas  and  Oregon;  States 
permittir>g  swine  to  t>e  ted 
treated  gart)age;  renraval 
from  list;  publisfied  2-14- 
03 
AGRICULTURE 
DEPARTMENT 
Administrative  practice  and 

procedure: 
.  Adjudications  under  Section 
741;  administrative  civil 
rights;  nondischmination; 
published  2-14-03 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Emergency  acquisitions; 

regions  subject  to 

economic  sarK:tions; 

published  2-14-03 
Fish,  shellfish,  and  seafood 

products;  published  2-14- 

03 
Security-guard  functions; 

contractor  performance; 

published  2-14-03 
Technical  amendments; 

published  2-14-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Maryland;  published  1-15- 
03 
Air  quality  implementation 
plans;  approval  and 
promulgation,  various 
States: 

Louisiana;  published  2-14-03 
Virginia;  published  12-16-02 
Hazardous  waste  program 
authorizations: 


New  Jersey;  published  12- 
16-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imazamox;  published  2-14- 
03 
TRANSPORTATION 
DEPARTMENT 
F«<toral  Aviation 
Administration 
Airworthiness  directives: 
Univair  Aircraft  Corp.; 
published  1-2-03 

TRANSPORTATION 
DEPARTMENT 
RasMTCh  and  Sp«cial 
Programs  Administration 

Hazardous  materials: 
Infectious  substances 
transportation 
requirements;  standards 
revision 

Correction;  published  8- 
27-02 

TRANSPORTATION 

DEPARTMENT 

Transportation  Security 

Administration 

Civil  aviation  security: 
Prohibited  items  in 
passer>ger  aircraft  cabins, 
sterile  areas,  and  in 
passenger's  checked 
baggage;  put>lisf)ed  2-14- 
03 

RULES  GOING  INTO 
EFFECT  FEBRUARY  16, 
2003 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  ar>d  waterways  safety: 
Palm  Beach,  Port 
Everglades,  Fort 
Lauderdale,  Miami,  and 
Key  West,  FL;  security 
zones;  published  1-23-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

hlot  water  dip  treatment  for 
martgoes;  comments  due 
by  2-18-03;  published  1-2- 
03  [FR  02-33049) 

Ya  pears  from  China; 
comments  due  by  2-18- 
03;  published  12-20-02 
(FR  02-32056] 
Plant  related  quarantine; 

domestic: 


u 


Mexican  fruit  fly;  comments 
due  by  2-21-03;  published 
12-23-02  (FR  02-32178) 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  lands; 
projects  and  activities; 
notice,  comment,  and 
appeal  procedures; 
♦  'comments  due  by  2-18-03; 
published  12-18-02  (FR  02- 
31681) 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Denrwnstration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  (FR  02-32050] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meetings: 
Listeria  risk  assessment; 
comments  due  by  2-21- 
03;  published  2-6-03  (FR 
03-02942] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  2-19-03;  pubKshed  11- 
21-02  (FR  02-29301] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperathre 

Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Televiskxi 
DenfKmstratkHi  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  (FR  02-32050] 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 
Demonstratkxi  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03:  published 
12-20-02  (FR  02-32050] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Rural  Business  Enterprise 
and  Television 


DenrKHistration  Grant 
Programs;  rural  area 
definition,  etc.;  comments 
due  by  2-18-03;  published 
12-20-02  (FR  02-32050] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
mar^gement: 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks;  comments 
due  by  2-17-03; 
published  1-27-03  (FR 
03-01786] 
Intemationai  fisheries 
regulations: 
Pacific  halitxjt — 
Catch  sharing  plan  and 
sport  fishing 

managenrtent;  comments 
due  by  2-18-03; 
published  2-6-03  (FR 
03-02806] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Goverrvnentwide  commercial 
purctiase  card  internal 
controls;  comments  due 
by  2-18-03;  published  12- 
20-02  (FR  02-31948] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk>nal  emission  standards: 
Iron  and  steel  foundries; 
comnr>ents  due  by  2-21- 
03;  published  12-23-02 
(FR  02-31234] 

Lime  manufacturing  plants; 
comments  due  by  2-18- 
03;  published  12-20-02 
(FR  02-31233) 

Primary  magnesium  refining 
facilities;  comments  due 
by  2-21-03;  published  1- 
22-03  (FR  03-00089) 

Taconite  iron  ore  processing 
plants;  comments  due  by 
2-18-03;  published  12-18- 

02  (FR  02-31231) 
Air  quality  implementatkin 

plans;  approval  ar>d 
promulgation;  various 
States: 

FkKida;  comments  due  by 
2-18-03;  published  1-16- 

03  [FR  03-00857) 
Maryland;  comments  due  by 

2-18-03;  published  1-16- 

03  [FR  03-00854] 
Nevada;  comments  due  by 

2-21-03:  published  1-22- 

03  [FR  03-01145) 
Ohk>:  comments  due  by  2- 

18-03;  published  1-16-03 

[FR  03-00961] 
Oregon;  comn>ents  due  by 

2-21-03;  published  1-22- 

03  [FR  03-00852] 
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Pennsylvania;  comments 

due  by  2-18-03;  published 

1-17-03  [FR  03-00731] 
SuperfurKJ  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update:  comments  due 
by  2-18-03;  putHished 
1-16-03  (FR  03-00733] 

National  priorities  list 
update;  comments  due 
by  2-18-03;  published 
1-16-03  (FR  03-00734] 

National  priorities  list 
update;  comments  due 
by  2-20-03;  published 
1-21-03  (FR  03-01144] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Intemationai  Settlements 
Policy  refomi  and 
intemationai  settlement 
rates;  comments  due  by 
2-18-03;  published  2-10- 
03  [FR  03-03137] 
Radio  services,  special: 
Private  land  mobile  radio 
services  — 
Public  safety 
communications  in  the 
800  MHz  band,  etc.; 
supplemental 
comments;  comments 
due  by  2-18-03; 
published  2-10-03  [FR 
03-03276) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Grants  and  cooperative 
agreements;  availability,  etc.: 

Community  Services  Block 
Grants;  charit^le  choice 
provisions;  comments  due 
by  2-18-03;  published  12- 
17-02  [FR  02-31675] 
Temporary  Assistance  for 

Needy  Families  Program: 

Charitable  Choice 
provisions;  comments  due 
by  2-18-03;  published  12- 
17-02  (FR  02-31674] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling— 
0-tagatose  and  dental 
caries;  health  claims; 
comments  due  by  2-18- 
03:  published  12-2-02 
(FR  02-30474] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 


Substance  Abuse  Prevention 
and  Treatment  Block 
Grant  and  Projects  for 
Assistance  in  Transition 
from  Homelessness 
Programs;  charitable 
choice  provisions; 
comments  due  by  2-18- 
03;  published  12-17-02 
[FR  02-31673] 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 

and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 

Alabama;  comments  due  by 
2-18-03;  published  1-16- 
03  (FR  03-00975] 
Maryland;  comments  due  by 
2-18-03;  published  1-16- 
03  (FR  03-00979] 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Inmate  discipline  respecting 
violations  of  telephone 
and  smoking  policies; 
code  numt>er  changes  for 
agerK^  tracking  purposes 
only;  comments  due  t)y  2- 
18-03;  published  12-18-02 
(FR  02-31661] 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Mining  products:  testing, 
evaluation,  and  approval: 
Mobile  battery-powered 
machines;  plug  and 
receptacle-type 
connectors;  alternate 
locking  devices; 
comnoents  due  by  2-21- 
03;  published  1-22-03  (FR 
03-01305] 

RAILROAD  RETIREMENT 

BOARD 

Railroad  Retirement  Act: 
Account  benefits  ratio; 
comments  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31776] 
Annuity  or  lump  sum 
applk:ation;  Internet  filing; 
comments  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31775] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Issuer  repurchases;  safe 
harbor  provisions; 
amendments;  comments 
due  by  2-18-03;  publisfied 
12-18-02  (FR  02-31656) 

Sarbanes-Oxley  Act  of 
2002;  implementation — 
Disclosure  requirements; 
comments  due  by  2-18- 


03;  published  1-31-03 
(FR  03-02018] 
Listed  company  audit 
committees;  standards; 
comments  due  by  2-18- 
03;  published  1-17-03 
[FR  03-00690) 

SOCIAL  SECURITY 
ADMINISTRATION 

Administrative  regulations: 
Federal  Tort  Claims  Act  and 
Military  Personnel  and 
Civilian  Empk)yees  Claims 
Act;  claims;  comments 
due  by  2-18-03;  published 
12-20-02  (FR  02-32051] 
Social  security  benefits  and 
supplemental  security 
income: 

Federal  old-age,  survivors, 
and  disability  benefits, 
and  aged,  blind,  and 
disabled — 

Multiple  body  system 
impairments:  medical 
criteria  evaluation; 
comments  due  by  2-21- 
03;  published  12-23-02 
(FR  02-32217] 

STATE  DEPARTMENT 

Visas;  immigrant  and 

nonimmigrant 

documentation: 

Uncertified  foreign  health- 
care wortcers;  comments 
due  by  2-18-03;  published 
12-17-02  (FR  02-31603] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
2-18-03;  published  1-3-03 
[FR  03-000481 
Eurocopter  France; 
comments  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31751] 
McDonnell  Douglas; 
comments  due  by  2-18- 
03;  published  1-3-03  (FR 
03-00047] 
Raytheon:  comments  due  by 
2-18-03;  published  1-3-03 
(FR  03-00049] 
Stemme  GmbH  &  Co.  KG; 
comments  due  by  2-21- 
03;  published  1-14-03  (FR 
03-00673] 
Ainworthiness  standards: 
Special  conditions — 
Pratt  &  Whitney  Canada 
PT6-67D  turt)ine  engine; 
comments  due  by  2-18- 
03;  published  1-16-03 
(FR  03-01010] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Agency  information  collection 
activities: 


Proposed  collection; 
comment  request; 
comments  due  by  2-21- 
03;  published  12-23-02 
[FR  02-32154] 
Income  taxes: 
Outtx>und  liquidations  to 
foreign  corporations;  anti- 
abuse  mie  guidance; 
comments  due  t)y  2-18- 
03;  published  11-20-02 
[FR  02-29508] 
Rents  and  royalties; 
advarx^e  rentals  inclusion 
in  gross  income; 
comments  due  by  2-18- 
03;  published  12-18-02 
[FR  02-31858] 
Taxat)le  stock  transactions; 
informatkxi  reporting 
requirement;  cross- 
reference;  comments  due 
by  2-18-03;  published  11- 
18-02  (FR  02-29200] 
TREASURY  DEPARTMENT 
Practice  and  procedure: 
Practice  before  Internal 
Revenue  Service; 
comments  due  by  2-18- 
03;  published  12-19-02 
(FR  02-31989] 
VETERANS  AFFAIRS 
DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  2-18-03; 
published  12-19-02  (FR  02- 
31708] 

UST  OF  PUBUC  LAWS 

This  is  a  continuir)g  list  of 
publk:  bills  from  the  current 
session  of  Corigress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjurK:tkxi 
with  "PLUS"  (PuWk;  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
piawcunr.html. 

Tfie  text  of  laws  is  not 
put>lished  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wiH  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nam/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

HJ.  Res.  18/P.L  108-5 

Making  furttier  continuing 
appropriations  for  tt>e  fiscal 
year  2003,  and  for  ottier 
purposes.  (Feb.  7,  2003;  117 
Stat.  9) 
Last  List  February  4,  2003 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
nofificatlon  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  Tfie  text  of  laws  is  not 
available  tfirougfi  tfiis  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  tfiis 
address. 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Parts  762,  764,  and  774 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1910, 1924, 1941, 1943, 
1951, 1955, 1956, 1962,  and  1965 

RIN  056&-AG78 

2002  Farm  Bill  Regulations — General 
Credit  Provisions 

agency:  Farm  Service  Agency  and  Rural 
Housing  Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  amends  the  Farm 
Service  Agency's  (FSA)  regulations  to 
comply  with  provisions  of  the  Farm 
Security  and  Rural  Inve^lpent  Act  of 
2002  (2002  Act).  In  addition,  this  rule 
clarifies  direct  loan  eligibility  criteria  in 
accordance  with  the  Department  of 
Agriculture  Reorganization  Act  of  1994. 
This  rule  amends  the  regulations  that 
govern  the  direct  and  guaranteed  farm 
loan  programs  of  FSA  by  revising 
eligible  loan  purposes,  percentage  of 
loan  guarantees,  terms  for 
downpayment  loans,  the  direct  loan 
"term  limit"  and  numerous  other 
provisions  affecting  loan  making, 
servicing  and  collections.  The  rule  is 
intended  to  focus  more  FSA  resources 
on  beginning  farmers  and  ranchers  and 
make  more  borrowers  eligible  for  FSA 
farm  credit  assistance. 
DATES:  Effective  February  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Zeidler,  Senior  Loan  Officer, 
USDA,  FSA,  Farm  Loan  Programs  Loan 
Making  Division,  STOP  0522, 1400 


Independence  Avenue,  SW., 
Washington,  DC  20250-0522;  telephone 
(202)  720-5199;  e-mail: 
kathy _zeidl^T@wdc. usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

This  rule  is  not  being  published  for 
public  notice  or  to  solicit  comment  from 
inter.ested  parties  as  a  proposed  rule 
because  it  implements  precise 
requirements  of  the  Farm  Seciuity  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-1 71  )(the  2002  Act)  where  the 
Agency  has  little  or  no  leeway  in  terms 
of  policy  interpretation.  Thus,  this  rule 
is  published  as  final  and  is  effective 
immediately.  Other  provisions  of  the 
2002  Act  that  involve  agency  policy 
considerations  in  which  public 
participation  is  required  will  be 
published  separately  according  to  5 
U.S.C.  553. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  under  Executive  Order 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  Pubhc  Law  96-534,  (5 
U.S.C.  601),  FSA  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FSA  program 
participants  are  predominantly  family- 
size  farmers  and  ranchers  and,  as 
defined  by  the  U.S.  Small  Business 
Administration,  approximately  98 
percent  of  all  farmers  are  classified  as . 
small  businesses.  The  provisions  in  this 
rule  will  not  impact  a  substantial 
number  of  small  entities  to  a  greater 
extent  than  large  entities.  The  intent  of 
this  rule  is  to  implement  legislation. 
Program  participation  is  voluntary  and 
requires  no  direct  action  on  the  part  of 
small  entities.  Thus,  large  entities  are 
subject  to  these  rules  to  the  same  extent 
as  small  entities.  Therefore,  a  regulator)' 
flexibility  analysis  was  not  performed. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
final  rule  have  been  considered  in 


accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 
regulations  of  the  Coimcil  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  the  FSA  regulations  for 
compliance  with  NEPA,  7  CFR  parts 
799,  and  1940,  subpart  G.  FSA 
completed  an  environmental  evaluation 
and  concluded  the  rule  requires  no 
further  environmental  review.  No 
extraordinary  circumstances  or  other 
unforeseeable  factors  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  rule  preempts  State  laws  to  the 
extent  any  laws  are  inconsistent  with  it, 
and  its  provisions  are  not  retroactive. 
Before  legal  action  may  be  brought 
concerning  this  rule,  administrative 
remedies  must  be  exhausted. 

Executive  Order  12372 

The  programs  within  this  rule  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rul^ 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 

Unfunded  Mandates  '     . 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  The  rule  contains  no  Federal 
mandates,  as  defined  by  title  II  of  the 
UMRA.  Thus,  this  rule  is  not  subject  ta 
the  requirements  of  sections  202  and 
205  of  UMRA. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2)  and.  therefore,  is  not 
subject  to  the  requirements  of  the 
SBREFA. 

Paperwork  Reduction  Act 

The  Agency's  information  collection 
requirements,  currently  approved  under 
OMB  control  numbers  0560-0154. 
0560-0157.  0560-0162.  0560-0166. 
0560-0167.  0560-0171,  and  0560-0178 
are  not  affected  by  the  final  rule. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
Discussion  of  the  Final  Rule 

This  rule  implements  the  general 
credit  provisions  of  title  V  of  the  2002 
Act  as  they  apply  to  FSA's  Farm  Loan 
Programs  (FLP).  The  changes  to  Federal 
credit  policies  are  relatively  minor.  The 
changes  focus  more  FSA  resources  on 
beginning  farmers  and  ranchers  and 
.mSte  slightly  more  applicants  eligible 
for  FSA  farm  credit  assistance.  The 
effects  of  the  changes  are  difficult  to 
estimate,  but  they  are  expected  to  boost 
demand  minimally  for  FSA  farm  loan 
programs.  The  specific  regulatory 
changes  are  discussed  below. 

Refinancing  Bridge  Loans 

Section  5002  of  the  2002  Act 
authorizes  FSA  to  refinance  a  temporary 
bridge  loan  that  was  obtained  from  a 
commercial  or  cooperative  lender 
because  a  shortage  of  loan  funds 
prevented  FSA  from  closing  an 
approved  direct  farm  ownership  (FO) 
loan.  This  rule  amends  7  CFR  1943.16 
to  implement  this  section. 

Amount  of  Guarantee  for  Operations  on 
Tribal  Land 

Section  5003  of  the  2002  Act  expands 
th«  category  of  loans  eligible  for  a  95 
(instead  of  90)  percent  guarantee  to 
include  operating  loans  (OL)  made  to  a 
farmer  or  rancher  whose  land  is  subject 
to  the  jurisdiction  of  an  Indian  tribe  and 
whose  loan  is  secured  by  one  or  more 
security  instruments  that  are  subject  to 
the  jurisdiction  of  an  Indian  tribe.  This 
rule  amends  FSA's  guaranteed  loan 
eligibility  requirements  at  7  CFR 
762.129  accordingly.    


Term  and  Loan  Percentage  Changes  for 
Downpayment  Loan  Program 

Section  5005  of  the  2002  Act  modifies 
the  terms  for  loans  made  under  the 
Downpayment  FO  Loan  Program  for 
qualified  beginning  farmers  and 
ranchers.  Accordingly,  this  rule  amends 
7  CFR  1943.14  to  specify  that  loans 
made  under  this  program  will  be  for  40 
^instead  of  30)  percent  of  the  purchase 
price  or  appraised  value  of  the  farm  or 
ranch,  whichever  is  less.  The  term  of  the 
loan  is  limited  to  15  (instead  of  10) 
years  or  less.  Also,  the  time  period  in 
which  balloon  installments  are 
prohibited  on  loans  obtained  from  other 
lenders  in  conjunction  with  a 
Downpayment  FO  loan  is  increased  to 
15  (instead  of  10)  years. 

Term  Limits  on  Direct  Operating  Loans 

Section  5101  of  the  2002  Act  requires 
the  Agency  to  waive  the  term  limit  for 
a  direct  OL  to  a  farmer  or  rancher  when 
their  land  is  subject  to  the  jurisdiction 
of  an  Indian  tribe  and  commercial  credit 
is  not  available.  The  2002  Act  also 
provides  for  a  one-time  waiver  for  two 
years  of  the  direct  OL  term  limit  on  a 
case-by-case  basis  to  other  borrowers  if 
certain  criteria  are  met.  The 
determination  is  not  subject  to 
administrative  appeal.  This  rule  amends 
7  CFR  1941.12  to  comply  with  these 
provisions.  One  of  the  statutory 
requirements  for  a  case-by-case  waiver 
is  that  the  borrower  have  a  "viable  farm 
or  ranch  operation."  The  Agency  has 
adopted  this  requirement  by  referring  to 
the  existing  definition  of  "financially 
viable  operation  "  at  7  CFR  1941.4  and 
1924.54.  Another  statutory  requirement 
is  that  the  borrower  has  successfully 
completed,  or  will  complete  within  one 
year,  borrower  training  under  section 
359  of  the  Consolidated  Farm  and  Rural 
Development  Act  (CON ACT).  The  other 
statutory  requirements  for  a  case-by-case 
waiver  are  that  the  borrower  applied  for 
commercial  credit  from  at  least  two 
commercial  lenders  and  was  unable  to 
obtain  a  commercial  loan,  including  a 
loan  guaranteed  by  the  Secretary. 

Emergency  Loan  Eligibility  for 
Quarantine  Losses 

Section  5201  of  the  2002  Act 
authorizes  emergency  (EM)  loans  for 
losses  resulting  from  quarantines 
imposed  by  the  Secretary  under  the 
Plant  Protection  Act  or  animal 
quarantine  laws  as  defined  in  section 
2509  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
This  rule  amends  7  CFR  764.2  to  add  a 
definition  of  "quarantine"  and  revise 
the  definition  of  "disaster"  to  comply 
with  this  requirement. 


Entity  Eligibility 

Section  5302  of  the  2002  Act  adds 
trusts  and  limited  liability  companies  to. 
the  list  of  entities  eligible  for  EM  loans 
and  direct  and  guaranteed  OL  and  FO 
loans.  Thus,  7  CFR  762.102.  764.2, 
1910.4,  1924.74,  1941.4  and  1943.4  are 
amended  by  revising  the  definitions  of 
"entity"  and  "joint  operation"  to 
comply  with  this  requirement. 

Simplified  Loan  Guarantee  Application 

Section  5307  of  the  2002  Act 
increases  the  loan  amount  for  which 
FSA  can  accept  a  simplified  guaranteed 
loan  application  from  $50,000  to 
$125,000.  Accordingly,  7  CFR  762.102 
and  762.110  have  been  amended  to  meet 
this  requirement. 

Beginning  Farmer  Definition 

Section  5310  of  the  2002  Act  changes 
the  definition  of  qualified  beginning 
farmer  or  rancher  by  increasing  the 
acres  of  land  that  these  applicants  may 
own  to  a  maximum  of  30  (instead  of  25) 
percent  of  the  average  farm  or  ranch  size 
in  the  county.  This  rule  amends  7  CFR 
762.102, 1941.4  and  1943.4  definitions 
accordingly  to  comply  with  this 
requirement. 

Term  and  Interest  Rate  Changes  for 
Seed  Loans 

Section  10103  of  the  2002  Act  extends 
to  36  (from  18)  months  the  period  of 
time  for  which  the  zero  percent  interest 
rate  may  apply  to  loans  made  under  the 
Emergency  Loan  for  Seed  Producers 
Program.  The  Act  also  increases  the 
term  of  these  loans  to  the  earlier  of  36 
months  or  the  settlement  of  the 
bankruptcy  proceeding  involving 
AgriBiotech.  These  requirements  are 
implemented  in  this  rule  by  amending 
7  CFR  774.18. 

Eligibility  Criteria  for  Direct  Loans 

Section  227(b)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
repealed  a  portion  of  section  333  of  the 
CONACT,  which  contained  eligibility 
criteria  relating  to  an  applicant's 
character  and  honesty.  Therefore,  this 
rule  removes  these  obsolete  eligibility 
criteria  from  7  CFR  1941.12  and 
1943.12. 

Debt  Settlement  » 

Section  5303  of  the  2002  Act  provides 
the  Secretary  the  authority  to  approve  or 
disapprove  applications  for  debt 
settlement  and  release  of  liability 
without  the  recommendation  of,  but 
after  consultation  with,  the  local  FSA 
County  Committee  (COC).  The  COC  will 
be  consulted  by  the  Agency  prior  to  an 
action  of  this  type  to  comply  with  this 
statute  and  ensure  that  all  available 
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information  is  considered.  Also,  the 
previous  regulation  described  many 
actions  involving  debt  settlement 
processing  and  COC  recommendation 
which  are  internal  and  have  been 
removed.  This  rule  amends  7  CFR  parts 
1951, 1955, 1956,  1962,  and  1965 
accordingly  to  remove  references  to 
COC  recommendations. 

Interest  Rate  Options  for  Loans  in 
Servicing 

Section  5305  of  the  2002  Act 
amended  the  CONACT  by  requiring 
FSA  to  use  the  lowest  of  the  interest  rate 
in  effect  at  the  time  the  borrower  applies 
for  F*rimary  Loan  Servicing  (PLS),  the 
original  interest  rate  on  the  loan,  or  the 
interest  rate  being  charged  for  the  loan 
type  at  the  time  of  deferral, 
consolidation,  rescheduling,  or^ 
reamoriization.  Prior  to  this  statutory 
change,  only  the  latter  two  options  were 
specified.  For  the  first  new  option,  the 
time  of  PLS  application  will  be  the  time 
the  complete  application  is  received  by 
FSA.  This  method  will  be  used  on 
program  loans  with  regular  or  limited 
resource  interest  rates.  This  rule, 
therefore,  revises  7  CFR  1951.909  and 
Exhibit  A  of  Attachment  1  of  part  1951, 
subpart  S  accordingly. 

Inventory  Property 

Section  5308  of  the  Act  increases  the 
time  that  the  Agency  is  allowed  to  sell 
real  estate  inventory  property  to 
beginning  farmers  and  ranchers  from  75 
days  to  135  days.  Section  5308  further 
emphasizes  the  need  to  maximize 
opportunities  for  beginning  farmers  by 
combining  or  subdividing  inventory 
property.  This  rule  amends  7  CFR 
1955.63  and  1955.107  accordingly  to 
comply  with  these  requirements.  In 
addition.  Exhibits  G  and  G-1  of  7  CFR 
part  1955,  subpart  A  are  removed  as 
they  contain  only  administrative 
provisions  which  do  not  impact  the 
public. 

Annual  Review  of  Borrowers  ^ 

Section  5318  of  the  Act  requires  that 
FSA  conduct  annual  loan  assessments 
of  direct  loan  borrowers.  As  this  review 
was  previously  required  twice  per  year, 
7  CFR  1924.55  is  amended  to  comply 
with  this  requirement. 

List  of  Subjects 

7  CFR  Part  762 

Agriculture,  Loan  programs — 
agriculture. 

7  CFR  Part  764 

Agriculture,  Disaster  assistance.  Loan 
programs — agriculture. 


7  CFR  Part  774 

Agriculture,  Disaster,  Loan 
programs — agriculture. 

7  CFR  Part  1910 

Agriculture,  Credit,  Loan  programs — 
housing  and  community  development. 
Low  .and  moderate  income  housing.  Sex 
discrimination. 

7  CFR  Part  1924  <■ 

Construction,  Repair,  Planning, 
Management  advice.  Loan  programs — 
agriculture.  Loan  programs — housing 
and  community  development. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
agriculture.  Rural  areas.  Youth. 

7  CFR  Part  1943 

Crops,  Loan  programs — agriculture. 
Recreation,  Water  resources. 

7  CFR  Part  1951 

Account  servicing.  Credit,  Debt 
restructuring.  Loan  programs — 
agriculture.  Loan  Programs — housing 
and  community  development. 

7  CFR  Part  1955 

•  * 

Foreclosure,  Government  acquired 
property.  Government  property 
management. 

7  CFR  Part  1956 

Account  servicing.  Accounting, 
Credit,  Loan  programs — agriculture, 
Loan  programs — housing  and 
community  development.  Rural  areas. 

7  CFR  Part  1962 

Crops,  Government  property. 
Livestock,  Loan  programs — agriculture, 
Loan  programs — housing  and 
community  development.  Rural  areas. 

7  CFR  Part  1965 

Foreclosure,  Credit,  Loan  programs — 
agriculture,  Loan  programs — housing 
and  community  development.  Rural 
areas. 

Accordingly,  7  CFR  Chapters  VII  and 
XVIII  are  amended  as  follows: 

PART  762— GUARANTEED  FARM 
LOANS 

1 .  The  authority  citation  for  part  762 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989. 

2.  Amend  §  762.102(b)  by  revising  the 
definitions  of  "Entity,"  "Joint 
operation,"  the  first  sentence  in 
subparagraph  (5)  of  the  "Beginning 
farmer  or  rancher"  definition,  and  the 
second  sentence  of  the  "Cash  flow 
budget"  definition  to  read  as  follows: 


§  762.1 02    Abbreviations  and  definitions. 

*         *         *         *         • 

(b)*   *   * 

Beginning  farmer  or  rancher.  *   *   * 
(5)  Does  not  own  real  farm  or  ranch 
property  or  who.  directly  or  through 
interests  in  family  farm  entities,  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  which  does  not 
exceed  30  percent  of  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  county  where  the  property  is 
located.  *   *   * 
****** 

Cash  flow  budget.  *  *  *  Cash  flow 
budgets  for  loans  under  $125,000  do  not 
require  income  and  expenses  itemized 
by  categories.  *  ^  *  * 

***** 

Entity.  Cooperatives,  corporations, 
partnerships,  joint  operations,  trusts,  or 
limited  liability  companies. 

***** 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  may  be  owned 
separately  or  jointly  by  the  individuals. 
***** 

3.  Amend  §  762.110  in  paragraphs  (a) 
introductor\'  text,  (a)(1).  (a)(3),  and  (b) 
introductory  text  by  removing 
"$50,000" -everywhere  it  appears  and 
adding  in  its  place  "$125,000." 

4.  Amend  §  762.129  by  revising 
paragraph  (b)(2)  and  the  last  sentence  of 
paragraph  (b)(3)  and  adding  paragraph 
(b)(4)  to  read  as  follows: 

§762.129    Percent  of  guarantee  and 
maximum  loss. 


(b)*  *  * 

(2)  When  the  purpose  of  an  FO 
guarantee  is  to  participate  in  the 
downpayment  loan  program; 

(3)  *  '*   *  The  guaranteed  OL  must  be 
made  during  the  period  that  a  borrower 
has  the  down  payment  loan 
outstanding;  or 

(4)  When  a  guaranteed  OL  is  made  to 
a  farmer  or  rancher  whose  farm  or  ranch 
land  is  subject  to  the  jurisdiction  of  an 
Indian  tribe  and  whose  loan  is  secured 
by  one  or  more  security  instruments  that 
are  subject  to  the  jurisdiction  of  an 
Indian  tribe. 


PART  764— EMERGENCY  FARM    , 
LOANS 

5.  The  authority  citation  for  part  764 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

6.  Amend  §  764.2  by  revising  the 
definitions  of  "Disaster"  and  "Entity" 
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and  by  adding  a  definition  of 
"Quarantine"  to  read  as  follows: 

§764.2    Definitions. 

***** 

Disaster  means  an  event  of  unusual 
and  adverse  weather  conditions,  other 
natural  phenomena,  or  quarantine,  that 
has  substantially  affected  producers  of 
agricultural  commodities  by  causing 
physical  property  or  production  losSes 
in  a  county,  or  similar  political 
subdivision,  that  triggered  the  inclusion 
of  such  county  or  political  subdivision 
in  the  disaster  area  designated  by  the 
Agency. 
*        *        *        *        * 

Entity  means  a  partnership, 
corporation,  cooperative,  joint 
operation,  trust  or  limited  liability 
company  that  is  an  operator  of  an 
operation  engaged  in  farming,  ranching, 
or  aquaculture  activities  at  the  time  the 
disaster  occurs. 


I  Quarantine  means  a  quarantine 
imposed  by  the  Secretary  under  the 
Plant  Protection  Act  or  animal 
quarantine  laws  (as  defined  in  section 
2509  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990). 


PART  774— EMERGENCY  LOAN  FOR 
SEED  PRODUCERS  PROGRAM 

7.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  Pub.  L.  106-224. 

8.  Amend  §  774.18  by  revising 
paragraphs  (a)(1)  and  (b)(1)  to  read  as 
follows: 

§  774.1 8    Interest  rate,  terms  and  security 
requirements. 

(a)  Interest  rate.  (1)  The  interest  "rate 
on  the  loan  will  be  zero  percent  for  36 
months  or  until  the  date  of  settlement 
of,  completion  of,  or  final  distribution  of 
assets  in  the  bankruptcy  proceeding 
involving  AgriBiotech.  whichever, 
comes  first. 
***** 

(b)  Terms.  (1)  Loans  shall  be  due  and 
payable  upon  the  earlier  of  the 
settlement  of  the  bankruptcy  claim  or  36 
months  from  the  date  of  the  note. 


PART  1910— GENERAL 

9.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 


Subpart  A— Receiving  and  Processing 
Applications 

10.  Amend  §1910.4  by  revising  the 
heading  of  paragraph  (b).  adding  a  new 
sentence  after  the  eighth  sentence  in 
paragraph  (b)  and  revising  paragraph 
(b)(2)  to  read  as  follows: 

§1910.4    Processing  applications. 

***** 

(b)  Completed  Farm  Loan  Programs 
applications  and  additional  FSA 
responsibilities.  *   *   *  Applicants  who 
request  a  waiver  of  the  direct  OL  term 
limits  in  accordance  with  subpart  A  of 
part  1941  of  this  chapter  based  on  the 
facts  that  their  land  is  subject  to  the 
jurisdiction  of  an  Indian  tribe  and  their 
loan  is  secured  by  one  or  more  secvuity 
instruments  subject  to  the  jurisdiction  of 
an  Indian  tribe,  automatically  consent  to 
the  Agency  releasing  information  as 
necessary  to  the  Bureau  of  Indian 
Affairs  to  confirm  these  facts.  *   *   * 

(2)  If  the  applicant  is  a  cooperative, 
corporation,  partnership,  joint 
operation,  trust,  or  limited  liability 
company: 

(i)  A  complete  list  of  entity  members 
showing  the  address,  citizenship, 
principal  occupation,  and  the  number  of 
shares  and  percentage  of  ownership  or 
of  stock  held  in  the  entity  by  each 
member,  or  the  percentage  of  interest  in 
the  entity  held  by  each  member. 

(ii)  A  current  personal  financial 
statement  from  each  member  of  the 
entity. 

(iii)  A  current  financial  statement 
from  the  entity  itself. 

(iv)  A  copy  of  the  entity's  charter  or 
any  entity  agreement,  any  articles  of 
incorporation  and  bylaws,  any 
certificate  or  evidence  of  current 
registration  (good  standing),  and  a 
resolution(s)  adopted  by  the  Board  of 
Directors  or  entity  members  authorizing 
specified  officers  of  the  entity  to  apply 
for  and  obtain  the  desired  loan  and 
execute  required  debt,  security,  and 
other  instruments  and  agreements. 


PART  1924— CONSTRUCTION  AND 
REPAIR 

1 1 .  The  authority  citation  for  part 
1924  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
use.  1480. 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

12.  Revise  §  1924.55  by  removing  the 
last  sentence  of  the  introductory  text, 
and  by  revising  the  heading,  adding  a 
first  sentence,  and  revising  the  last 


sentence  of  paragraph  (e)  to  read  as 

follows: 

§  1 924.55    Assessment  of  trie  agricultural 
operation. 

***** 

(e)  Annual  review.  For  all  borrowers, 
the  assessment  described  under  this 
section  will  be  reviewed  on  at  least  an 
annual  basis  to  monitor  progress.  *  *  * 
The  year-end  analysis  under  this  section 
may  be  treated  as  the  required 
assessment  review. 

13.  Revise  the  fourth  sentence  of 
§  1924.74(b)(1)  to  read  as  follows: 

§  1924.74    Borrower  Training  program. 

***** 

(b)  Processing — 

(1)  Agency  review.  *  *  *  In  the  case 
of  a  cooperative,  corporation, 
partnership,  joint  operation,  trust,  or 
limited  liability  company,  any 
individual  member  holding  a  majority 
interest  in  the  entity  or  who  is  operating 
the  farm  must  agree  to  complete  the 
training  on  behalf  of  the  entity.  *   *   * 


PART  1941— OPERATING  LOANS 

14.  The  authority  citation  for  part 
1941  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

Subpart  A— Operating  Loan  Policies, 
Procedures  and  Authorizations 

15.  In  part  1941.  subpart  A,  revise  all 
references  to  "a  cooperative, 
corporation,  partnership,  or  joint 
operation"  to  read  "an  entity."  Also, 
revise  all  references  to  "cooperative(s). 
corporation(s).  partnership(s)  or  joint 
operation(s)"  to  read  "entities." 

16.  In  part  1941.  subpart  A.  revise  all 
references  to  "members,  stockholders, 
partners,  or  joint  operators"  to  read 
"members."  Also,  revise  all  references 
to  "member's,  partner's,  stockholder's, 
or  joint  operator's"  to  read  "member's." 
And.  revise  all  references  to  "member, 
stdtkholder,  partner,  or  joint  operator" 
to  read  "member." 

17.  Amend  the  first  sentence  of 

§  1941.1  by  removing  the  words  "farm 
cooperatives,  private  domestic 
corporation,  partnerships,  and  joint 
operations'  and  adding  in  their  place  the 
word  "entities." 

18.  Amend  §  1941.4  by  removing  the 
number  "25"  from  the  first  sentence  in 
paragraph  (e)  of  the  definition  of 
"Beginning  farmer  or  rancher"  and 
adding  in  its  place  the  number  "30."  by 
adding  a  definition  of  "entity."  and  by 
adding  a  sentence  at  the  end  of  the 
definition  of  "financially  viable 
operation"  to  read  as  follows: 
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§1941.4    Definitions. 

***** 

Entity.  Cooperative,  corporation, 
partnership,  joint  operation,  trust,  or 
limited  liability  company. 

*  .  *        *        *        * 

Financially  viable  operation.  *  *  * 
This  definition  only  applies  wheii 
considering  a  term  limit  waiver  under 
§1941.12. 
***** 

19.  Amend  §  1941.6  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1941 .6    Credit  elsewhere. 

***** 

(c)  Property  and  interest  in  property 
owned  and  income  received  by  an 
individual  applicant,  or  an  entity 
applicant  and  all  of  its  members  as 
individuals  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit  from 
other  sources. 

*  *        *      .  *        * 

20.  Amend  §1941.12  by: 

■a.  Removing  paragraphs  (a)(4)  and  (5); 

b.  Redesignating  paragraphs  (a)(6) 
through  (11)  as  (a)(4)  through  (9) 
respectively; 

c.  Revising  the  new  paragraph  (a)(6); 

d.  Removing  paragraphs  (b)(5)(iii)  and 
(iv): 

e.  Redesignating  paragraphs  (b)(5)(v) 
and  (vi)  as  (b)(5)(iii)  and  (iv) 
respectively; 

f.  Revising  paragraphs  (b)(6)(i), 
(b)(7)(i),  (b)f8)(iii)  and  (b)(9); 

The  revised  text  reads  as  follows: 

§  1941.12    Eligibility  requirements. 

***** 

(a)  *  *  * 

(6)(i)  Have  not  executed  a  promissory 
note  for  a  direct  OL  loan  in  more  than 
6  different  calendar  years  prior  to  the 
calendar  year  that  the  requested  direct 
OL  loan  will  close.  This  eligibility 
restriction  applies  to  anyone  who  signs 
the  promissory  note.  Youth  loans  are 
not  counted  as  direct  OL  loans  for  the 
purpose  of  this  paragraph.  This 
limitation  does  not  apply  to  farmers  or 
ranchers  when  their  land  is  subject  to 
the  jurisdiction  of  an  Indian  tribe,  the 
loan  is  secured  by  one  or  more  security 
instruments  subject  to  the  jurisdiction  of 
Indian  tribe,  and  the  test  for  credit 
requirement  in  §  1941.6  is  met.  On  a 
case-by-case  basis,  a  one-time  waiver  to 
this  eligibility  restriction  may  also  be 
granted  for  a  period  of  two  years  if  the 
following  conditions  are  met: 

(A)  The  applicant  has  a  financially 
viable  operation; 

(B)  The  applicant  applied  for 
commercial  credit  from  at  least  two 
commercial  sources; 


(C)  The  applicant  was  unable  to 
obtain  a  commeitial  loan  (including  an 
Agency-guaranteed  loan);  and 

(D)  The  applicant  has  successfully 
completed,  or  will  complete  within  one 
year,  borrower  training. 

(ii)  This  determination  is  not  subject 
to  administrative  appeal. 
***** 

(b)  *  *  * 

(6)  *  *  * 

(i)  The  requirements  of  paragraphs 
(b)(5)(i),  (ii)  and  (iv)  of  this  section  must 
be  met. 
***** 

(7)  *    *    * 

(i)  The  requirements  of  paragraphs 
(b)(5)(i),  (ii)  and  (iv)  of  this  section  must 
be  met  by  the  entity  and  all  its  members. 

***** 

(8)*   *   * 

(iii)  The  majority  interest  holders  of 
the  entity  meet  the  requirements  of 
paragraphs  (b)(5)(i),  (ii)  and  (iv)  of  this 
section. 

(9)(i)  Have  no  member  of  the  entity 
who  has  executed  a  promissory  note  for 
direct  OL  loans  closed  in  more  than  6 
different  calendar  years  prior  to  the 
calendar  year  that  the  requested  direct 
OL  loan  will  close.  This  eligibility 
restriction  applies  to  anyone  who  signs 
the  promissory  note.  Youth  loans  are 
not  counted  as  direct  OL  loans  for  the 
purpose  of  this  paragraph.  This 
limitation  does  not  apply  to  farmers  or 
ranchers  when  their  land  is  subject  to 
the  jurisdiction  of  an  Indian  tribe,  the 
loan  is  secured  by  one  or  more  security 
instruments  subject  to  the  jurisdiction  of 
an  Indian  tribe,  and  the  test  for  credit 
requirement  in  §  1941.^  is  met.  On  a 
case-by -case  basis,  a  one-time  waiver  to 
this  eligibility  restriction  may  also  be 
granted  for  a  period  of  two  years  if  the 
following  conditions  are  met: 

(A)  The  applicant  has  a  financially 
viable  operation; 

(B)  The  applicant  applied  for 
conunercial  credit  from  at  least  two 
commercial  sources; 

(C)  The  applicant  was  unable  to 
obtain  a  commercial  loan  (including  an 
Agency-guaranteed  loan);  and 

(D)  The  applicant  has  successfully 
completed,  or  will  complete  within  one 
year,  borrower  training. 

(ii)  This  determination  is  not  subject 
to  administrative  appeal. 


Subpart  B — Closing  Loans  Secured  by 
Chattels 

2l.  Amend  §  1941.54  by  revising 
paragraph  (b)(2)  as  follows  and 
removing  paragraph  (b)(3): 


§  1 941 .54    Promissory  note. 

***** 

(b)  Signatures.  *   *   * 

(2)  Entities.  The  promissory  note(s) 
will  be  executed  so  as  to  evidence 
liability  of  the  entity  as  well  as 
individual  liability  of  all  members  of  the 
entity. 

22.  Amend  §  1941.57  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 941 .57    Security  instruments. 

***** 

(a)  Executing  security  instruments  by 
borrowers.  State  supplements  will  be 
issued,  as  necessary,  to  carry  out  the 
provisions  of  this  paragraph.  In  order  to 
close  the  loan  and  obtain  the  desired 
lien,  security  instruments  will  be 
executed  by  appropriate  entity  officials, 
on  behalf  of  an  entity  borrower.  Any 
other  signatures  needed  to  assiu-e  the  " 
required  security  will  be  obtained  as 
provided  in  State  supplements.  A 
cosigner  will  be  required  only  when  it 
has  been  determined  that  the  applicant 
cannot  possibly  meet  the  security 
requirements  for  the  loan  request.  . 


PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

23.  The  authority  citation  for  part 
1943  continues  to  read  as  follows:  . 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

Subpart  A — Direct  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

24.  In  part  1943,  subpart  A.  revise  all 
references  to  "a  cooperative, 
corporation,  partnership,  or  joint 
operation"  to  read  "an  entity." 
Similarly,  revise  all  references  to 
"cooperative(s),  corporation(s), 
partnership(s)  or  joint  operation{sT'  to 
read  "entities." 

'25.  hi  part  1943,  subpart  A,  revise  all 
references  to  "members,  stockholders, 
partners,  or  joint  operators"  to  read 
"members."  Alse.  revise  all  references 
to  "member's,  partner's,  stockholder's, 
or  joint  operator's"  to  read  "member's." 
And,  revise  all  references  to  "member, 
stockholder,  partner,  or  joint  operator" 
to  read  "member." 

26.  Amend  §  1943.1  by  removing  tfie 
words  "farm  cooperatives,  private 
domestic  corporations,  partnerships, 
and  joint  operations"  and  adding  in 
their  place  the  words  "and  entities." 

27.  Amend  §  1943.4  by  removing  the 
number  "25"  from  the  first  sentence  in 
paragraph  (e)  of  the  definition  of 
"Beginning  fanner  or  rancher"  and 
adding  in  its  place  the  number  "30"  and 
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by  adding  a  definition  of  "entity"  to 
read  as  follows: 

§1943.4    Oeflnitions. 

«         «         »         *         * 

Entity.  Cooperative,  corporation, 
partnership,  joint  operation,  trust,  or 
limited  liability  company. 

•  *        *        *        * 

28.  Amend  §  1943.6  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1 943.6    Credit  elsewhere. 

•  *         •         •         * 

(c)  Property  and  interests  in  property 
owned  and  income  received  by  an 
individual  applicant,  or  an  entity 
applicant  and  all  of  its  members  as 
individuals,  will  be  considered  and 
used  by  an  applicant  in  obtaining  credit 
from  other  sources. 

•  ■    »        *        *        * 

29.  Amend  §1943.12  by: 

a.  Removing  paragraphs  (a)(4)  and 
{a)(5): 

b.  Redesignating  (a)(6)  through  (a)(ll) 
as  (a)(4)  through  (a)(9)  respectively; 

c.  Removing  paragraphs  (b)(4)(iii)  and 
(b)(4)(iv): 

d.  Redesignating  paragraphs  (b)(4)(v) 
and  (b)(4)(vi)  as  (b)(4)(iii)  and  (b)(4)(iv): 
and 

e.  Revising  paragraphs  (b)(5)(i), 
(b)(6)(i)  and  (b)(7)  to  read  as  follows: 

§  1943.12    Farm  ownership  loan  eligibility 
requirements. 

***** 

(b)*  *  • 

(5)*   *  * 

(i)  The  requirements  of  paragraphs 
(b)(4)(i),  (ii)  and  (iv)  of  this  section  must 
be  met. 
***** 

(6)*    *    * 

(i)  The  requirements  of  paragraphs 
(b)(4)(i),  (ii)  and  (iv)  of  this  section  must 
be  met  by  the  entity  applicant  and  all  its 
members. 

*  •        •        •        * 

(7)  If  each  member's  ownership 
interest  does  not  exceed  the  family  farm 
definition  limits,  their  collective 
interests  can  exceed  the  family  farm 
definition  limits  only  if: 

(i)  All  of  the  members  of  the  entity  are 
related  by  blood  or  marriage, 

(ii)  All  of  the  members  are  or  will  be 
operators  of  the  entity,  and 

(iii)  The  majority  interest  holders  of 
the  entity  meet  the  requirements  of 
paragraphs  (b)(4){i).  (it)  and  (iv)  of  this 
section. 

•  •        •        •        * 

30.  Amend  §  1943.14  by  revising 
paragraphs  (c),  (d)(4)  and  (e)(2)(i)  to  read 
as  follows: 


§  1 943.1 4    Downpayment  FO  loan  program 
for  beginning  farmers  or  ranctiers. 
***** 

(c)  Loan  purposes.  Loans  may  be 
made  to  provide  an  amount  equal  to  40 
percent  of  the  purchase  price  or 
appraised  value,  whichever  is  lower,  of 
the  farm  or  ranch  to  be  acquired,  unless 
the  applicant  requests  a  lesser  amount. 
The  remaining  balance  of  the  purchase 
price  or  appraised  value,  whichever  is 
lower,  not  to  exceed  50  percent,  may  be 
guaranteed  by  the  Agency. 

(d)*   •   • 

(4)  The  other  financing  for  the  balance 
of  the  purchase  price  is  amortized  for 
less  than  30  years  and/or  a  balloon 
payment  is  scheduled  within  the  15 
years  of  the  Agency  loan. 

(e)*  *  * 

(2)  Terms  of  loans,  (i)  Each  loan  made 
under  this  section  shall  be  amortized 
over  a  period  of  15  years  or  less,  at  the 
option  of  the  borrower. 
***** 

31.  Amend  §  1943.16  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§1943.16    Loan  purposes. 

*         *         *        *         * 

(e)  Refinance  a  bridge  loan  if  the 
following  conditions  are  met: 

(1)  The  applicant  obtained  the  loan  to 
be  refinanced  to  purchase  a  farm  after  a 
direct  FO  was  approved; 

(2)  Direct  FO  funds  were  not  available 
to  fund  the  loan  at  the  time  of  approval; 

(3)  The  loan  to  be  refinanced  is 
temporary  financing;  and 

(4)  The  loan  was  made  by  a 
commercial  or  cooperative  lender. 

32.  Amend  §  1943.38  by  removing  the 
words  "Cooperatives  or  corporations" 
from  paragraph  (g)(3)(ii)  and  adding  in 
their  place  the  word  "Entities,"  and  by 
removing  paragraph  (g)(3)(iii). 

PART  1951— SERVICING  AND 
COLLECTIONS 

33.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note;  7  U.S.C.  1989;  31  U.S.C.  3716;  42 
U.S.C.  1480. 

SubpartJ— Management  and 
Collection  of  Nonpro^am  (HP)  Low 

34.  Amend  §  1951.463  by  removing 
and  reserving  paragraph  (e). 

Sut)part  S— Farm  Loan  Programs 
Account  Servicing  PoUcles 

35.  Amend  §  1951.903  by  removing 
the  words  "recommended  by  the  County 
Committee  (except  where  the  debt  has 
been  discharged  through  bankruptcy)," 


from  the  second  sentence  of  paragraph 
(b). 
36.  Amend  §1951.909  by: 

a.  Revising  paragraphs  {a)(3), 
(e)(lHxii),and{e)(2)(viii); 

b.  Redesignating  paragraph  (e)(2)(ix) 
as  (e)(2)(x); 

c.  Adding  new  paragraph  (e)(2)(ix); 

d.  Revising  paragraph  (i)(2)(i). 

The  revised  and  added  text  reads  as 
follows: 

§  1951 .909    Processing  primary  loan 
service  programs  requests. 

(a)*  *   * 

(3)  If  a  completed  application 
includes  a  request  for  a  waiver  from  the 
training  required  by  paragraph  (c)(5)  of 
this  section,  the  Agency  will,  prior  to 
any  offer  of  Primary  Loan  Servicing, 
evaluate  the  borrower's  knowledge  and 
ability  in  production  and  financial 
management  and  determine  the  need  for 
additional  training  as  set  out  in 
§1924.74ofthis  chapter. 
***** 

(e)  •  *   * 

(D*   *  * 

(xii)  Interest  rates  of  consolidated 
and/or  rescheduled  loans  will  be  as 
follows: 

(A)  The  interest  rate  for  loans  made  at 
the  regular  interest  rate  will  be  the 
lesser  of: 

(1)  The  lowest  interest  rate  for  that 
type  of  loan  on  the  date  a  complete 
servicing  application  was  received; 

(2)  The  lowest  interest  rate  for  that 
type  of  loan' on  the  date  of  restructure; 
or 

(3)  The  lowest  original  loan  note  rate 
on  any  of  the  original  notes  being 
consolidated  and/or  rescheduled. 

(B)  The  interest  rate  for  loans  made  at 
the  limited  resoim:e  interest  rate  will  be 
the  lesser  of: 

(1)  The  limited  resource  interest  rate 
for  that  type  of  loan  on  the  date  a 
complete  servicing  application  was 
received; 

(2)  The  limited  resource  interest  rate 
for  that  type  of  loan  on  the  date  of 
restructure;  or 

(3)  The  lowest  original  loan  note  rate 
on  any  of  the  original  notes  being 
consolidated  and/or  rescheduled. 

(C)  OL  loans  that  were  not  assigned  a 
limited  resource  rate  when  the  loan  was 
received,  may  be  assigned  a  limited 
resource  rate  if: 

(1)  The  borrower  meets  the  ^ 
requirements  for  the  limited  resource 
interest  rate;  and 

(2)  A  feasible  plan  cannot  be 
developed  at  regular  interest  rates  and 
maximum  terms  permitted  in  this 
section. 
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(2)*  *  * 

(viii)  Interest  rates  of  reamortized 
loans  will  be  as  follows: 

(A)  The  interest  rate  for  loans  made  at 
the  regular  interest  rate  will  be  the 
lesser  of: 

[1]  The  interest  rate  for  that  type  of 
loan  on  the  date  a  complete  servicing 
application  was  received; 

(2)  The  interest  rate  for  that  type  of 
loan  on  the  date  of  restructure;  or 

(3)  The  original  loan  note  rate  of  the 
note  being  reamortized. 

(B)  The  interest  rate  of  FO  or  SW 
loans  made  at  the  limited  resource 
interest  rate  will  be  the  lesser  of: 

(1)  The  limited  resource  interest  rate 
for  that  type  of  loan  on  the  date  a 
complete  servicing  application  was 
received; 

(2)  The  limited  resource  interest  rate 
for  that  type  of  loan  on  the  date  of 
restructure;  or 

(5)  The  original  loan  note  rate  on  the 
note  being  reamortized. 

(C)  FO  or  SW  loans  thaf  were  not 
assigned  a  limited  resource  rate  when 
the  loan  was  received,  may  be  assigned 
a  limited  resource  rate  if: 

(1)  The  borrower  meets  the 
requirements  for  the  limited  resource 
interest  rate; 

(2)  A  feasible  plan  cannot  be 
developed  at  regular  interest  rates  and 
maximum  terms  permitted  in  this 
section;  and 

(3)  For  SW  loans,  the  loan  funds  were 
used  for  soil  and  water  conservation  and 
protection  purposes  as  set  forth  in 

§  1943.66  (a)(1)  through  (a)(5)  of  this 
chapter. 

(D)  SA  payment  agreement  will  be 
reamortized  at  the  current  SA 
amortization  rate  in  effect  on  the  date  of 
approval  or  the  rate  on  the  original 
payment  agreement,  whichever  is  less. 

(ix)  If  there  are  no  deferred 
installments,  the  first  installment 
payment  under  the  reamortization  will 
be  at  least  equal  to  the  interest  amount 
which  will  accrue  on  the  new  principal 
between  the  date  the  Promissory  Note  is 
processed  and  the  next  installment  due 
date.  The  amount  of  outstanding 
accrued  interest  and  any  outstanding  ' 
protective  advances  made  on  the  loan 
.  will  be  added  to  the  principal  at  the 
time  of  reamortization  (the  date  the  new 
note  is  signed  by  the  borrower). 
Protective  advances  are  not  authorized 
for  the  payment  of  prior  or  junior  liens 
except  real  estate  tax  liens. 
****** 

(i)*  *  *  • 

(2)*  *  * 

(i)  If  the  administrative  appeal  process 
results  in  a  determination  that  the 
borrower  is  eligible  for  Primary  Loan 


Servicing,  the  servicing,  official  will 
process  the  request  pursuant  to  this 
section.  The  servicing  official  will  use 
the  information  the  appeal  officer  used 
in  making  the  decision  on  the  appeaL 
unless  stated  otherwise  in  the  final 
appeal  decision  letter.  In  cases  of  debt 
restructuring  resulting  from  appeals,  the 
interest  rate  will  be  determined  in 
accordance  with  paragraphs  (e)(l)(xii) 
and  (e)(2)(viii)  of  this  section  as 
applicable.  If  implementation  of  the 
appeal  decision  would  cause  writedown 
or  writeoff  of  more  than  $300,000 
because  of  interest  accrued  after  the 
adverse  decision,  the  servicing  official 
will  process  the  action  so  ag  to  complete 
the  transaction. 
****** 

37-38.  Amend  Exhibit  A  to  subpart  S 
as  follows: 

a.  In  Attachment  1,  Section  I, 
Subsection  4,  the  paragraph  entitled 
"Interest  Rate  for  Loan  Servicing"  is 
revised. 

b.  In  Attachment  1,  Section  V,  the 
paragraphs  entitled  "Approval 
Requirements"  are  revised. 

The  revised  text  reads  as  follows: 

Exhibit  A— Notice  of  the  Availability  of 
Loan  Servicing  and  Debt  Settlement 
Programs  for  Delinquent  Farm 
Borrowers 


Interest  Rate  for  Loan  Servicing 

When  loans  are  consolidated, 
rescheduled,  or  reamortized,  the  interest 
rate  of  the  new  loan  will  be  either  the 
interest  rate  on  the  original  loan,  the 
interest  rate  on  the  date  you  submit  a 
complete  a'pplication  for  loan  servicing, 
or  the  interest  rate  for  that  type  of  loan 
on  the  date  of  restructure,  whichever  is 
less.  If  you  meet  the  eligibility 
requirements,  you  may  be  able  to  get  the 
limited  resource  interest  rate  on  OL, 
SW,  or  FO  loans,  if  the  loan  was  not 
originally  approved  with  a  limited 
resoiux:e  rate.  For  information  about 
current  interest  rates,  contact  the  FSA 
county  office. 


Approval  Requirements 

If  you  sell  your  collateral,  you  must 
apply  the  proceeds  from  the  sale  to  your 
FSA  account  before  you  can  be 
considered  for  debt  settlement.  In  the 
case  of  compromise  or  adjustment, 
however,  you  may  keep  your  collateral 
if  you  are  unable  to  pay  your  total  FSA 
debt  and  pay  FSA  the  present  market 
value  of  yoiu-  collateral  along  with  any 
additional  amount  you  are  able  to  pay 
as  determined  by  FSA.- You  will  be 
allowed  to  retain  a  reasonable  equity  in 


essential  nonsecurity  property  to 
continue  your  normal  operations  and 
meet  minimum  family  living  expenses. 
FSA  will  not  finance  a  compromise  or 
adjustment  offer. 

Thef  County  Committee  will  be 
consulted  on  all  debt  settlements  of  FLP 
loans.  FSA  must  find  that  the  statements 
on  your  application  are  true,  and  that 
you  do  not  have  assets  or  income  in 
addition  to  what  you  stated  in  your 
application.  You  must  also  have  not 
previously  received  any  form  of  debt 
forgiveness  from  FSA  on  any  other 
direct  farm  loan.  If  you  qualify,  your 
application  must  also  be  approved  by 
the  FSA  State  Executive  Director  or  the 
FSA  Administrator  depending  on  the 
amount  of  the  debt  to  be  settled. 


PART  1955— PROPERTY 
MANAGEMENT 

39.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Authorilv:  5  U.S.C.  301;  7  U.S.C.  19B9:  42 
U.S.C.  1480. 

Subpart  A — Liquidation  of  Loans . 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

40.  Amend  §  1955.10  by  revising 
paragraphs  {f)(2)  and  (0(3)  to  read  as 
follows: 

§  1955.10    Voluntary  conveyance  of  real 
property  by  the  borrower  to  the 
Government. 

***** 

(f}*   *   * 

(2)  Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  loans  to 
individuals.  If  the  Agency  indebtedness 
plus  any  prior  liens  exceeds  the  market 
value  of  the  property,  the  indebtedness 
cannot  be  satisfied  but  a  credit  can  be 
given  equal  to  the  market  value  less 
prior  liens.  Debt  settlement  will  be 
considered  in  accordance  with  subpart 
B  of  part  1956  of  this  chapter. 

(i)  Crediting  accounts.  The  Agency 
will  credit  an  account  by  an  amount 
equal  to  the  market  value  less  prior 
liens,  unless  the  borrower  is  Native 
American.  Native  American  borrower- 
owners  will  be  credited  with  the  fair 
market  value  or  the  Agency  debt  against 
the  property,  whichever  is  greater, 
provided: 

(A)  The  borrower-owner  is  a  member 
of  a  tribe  or  the  tribe,  and 

(B)  The  property  is  located  within  the 
confines  of  a  federally  recognized 
Indian  reservation. 

(ii)  Agency  approval.  The  same 
procedure  outlined  in  paragraphs 
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{f){l)(i)  through  {f)(l){iii)  of  this  section 
will  be  followed  for  approving  the 
voluntary  conveyance.  The  conveyance 
will  be  accepted  in  full  satisfaction  of 
the  indebtedness  unless  the  market 
value  of  the  property  to  be  conveyed  is 
less  than  the  total  of  Government 
indebtedness  and  prior  liens,  and  the 
borrower  has  agreed  to  accept  a  credit 
in  the  amount  of  the  market  value  of  the 
security  property  less  prior  liens,  if  any. 

(3)  Loans  to  organizations.  When  an 
offer  of  voluntary  conveyance  is 
received  from  an  organization  borrower, 
and  the  market  value  of  the  property 
being  conveyed  (less  prior  liens,  if  any) 
is  less  than  the  Government  debt,  full 
consideration  must  be  given  to  the 
borrower's  present  situation  and  future 
prospects  for  paying  all  or  a  part  of  the 
debt. 
***** 

41.  Remove  Exhibits  G  and  G-1  to 
subpart  A. 

Sut>part  B— Management  of  Property 

42.  Amend  §  1955.63  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  1 955.63    Suitability  determination. 

***** 

(a)  Determination.  The  Agency  will 
classify  property  that  secured  loans  or 
was  acquired  under  the  CONACT  as 
"suitable  property"  or  "surplus 
property"  in  accordance  with  the 
definitions  found  in  §  1955.53. 

(b)  Grouping  and  subdividing  farm 
properties.  To  the  maximum  extent 
practicable,  the  Agency  will  maximize 
the  opportunity  for  beginning  farmers 
and  ranchers  to  purchase  inventory 
properties.  Farm  properties  may  be 
subdivided  or  grouped  according  to 

§  1955.140,  as  feasible,  to  carry  out  the 
objectives  of  the  applicable  loan 
program.  Properties  may  also  be 
subdivided  to  facilitate  the  granting  or 
selling  of  a  conservation  easement  or  the 
fee  title  transfer  of  portions  of  a  property 
for  conservation  purposes.  The 
environmental  effects  of  such  actions 
will  be  considered  pursuant  to  subpart 
G  of  part  1940  of  this  chapter. 


SubfMirt  C — Disposal  of  Inventory 
Property 

43.  Amend  §  1955.107  by  revising 
paragraphs  (a)(2)(i).  (b)  introductory 
text,  (b)(1).  and  (b)(2)  to  read  as  follows: 


§1955.107 
(CONACT). 

*         *         * 

(a)*  *  * 
(2)*   *  * 


Sale  of  FSA  property 


(i)  Sale  to  beginning  farmers/ranchers. 
Not  later  than  135  days  from  the  date  of 
acquisition.  FSA  will  sell  suitable  farm 
property,  with  a  priority  given  to 
applicants  who  are  classified  as 
beginning  farmers  or  ranchers,  as 
defined  in  §  1955.103.  as  of  the  time  of 

sale. 

***** 

(b)  Surplus  property  and  suitable 
property  not  sold  to  a  beginning  farmer 
or  rancher.  Except  where  a  lessee  is 
exercising  the  option  to  purchase  under 
the  Homestead  Protection  provision  of 
subpart  S  of  part  1951  of  this  chapter, 
surplus  property  will  be  offered  for 
public  sale  by  sealed  bid  or  auction 
within  15  days  from  the  date  of 
acquisition  in  accordance  with 
§  1955.147  or  §  1955.148.  Suitable  farm 
property  which  has  been  advertised  for 
sale  to  a  beginning  farmer  or  rancher  in 
accordance  with  paragraph  (a)  of  this 
section,  but  has  not  sold  within  135 
days  from  the  date  of  acquisition  will  be 
offered  for  public  sale  by  sealed  bid  or 
auction  to  the  highest  bidder  as 
provided  in  paragraph  (b)(1)  of  this 
section.  All  prospective  buyers  will  be 
notified  in  writing  as  part  of  the 
property  advertisement  of  the  presence 
of  any  highly  erodible  land,  converted 
wetlands,  floodplains,  wetlands,  or 
other  special  characteristics  of  the 
property  that  may  limit  its  use  or  cause 
an  easement  to  be  placed  on  the 
property. 

(1)  Advertising  surplus  property.  FSA 
will  advertise  surplus  property  for  sale 
by  sealed  bid  or  auction  within  15  days 
from  the  date  of  acquisition  or,  for  those 
suitable  properties  not  sold  to  beginning 
farmers  or  ranchers  in  accordance  with 
this  section,  within  135  days  of  the  date 
of  acquisition. 

(2)  Sale  by  sealed  bid  or  auction. 
Surplus  real  estate  must  be  offered  for 
public  sale  by  sealed  bid  or  auction  and 
must  be  sold  no  later  than  165  days 
from  the  date  of  acquisition  to  the 
highest  bidder.  Preference  will  be  given 
to  a  cash  offer  which  is  at  least  *  percent 
of  the  highest  offer  requiring  credit. 
(•Refer  to  Exhibit  B  of  RD  Instruction 
440.1  (available  in  any  Agency  office) 
for  the  current  percentage.)  Equally 
acceptable  sealed  bid  offers  will  be 
decided  by  lot. 
***** 

44.  Amend  §  1955.137  by  revising  the 
first  sentences  of  paragraphs  (b)(3)(ii) 
and  (b)(3)(iii)  to  read  as  follows: 

§  1955.137    Real  property  located  in  special 
areas  or  having  special  characteristics. 

***** 

(b)*  *  * 
(3)*    *    * 


(ii)  After  receiving  the  wetland 
determination  from  NRCS,  FSA  will 
review  the  determination  for  each 
inventory  property  and  determine  if  any 
of  the  wetlands  or  converted  wetlands 
identified  by  NRCS  were  considered 
cropland  on  the  date  the  property  was 
acquired  or  were  used  for  farming  at  any 
time  during  the  period  beginning  on  the 
date  5  years  before  the  property  was 
acquired  and  ending  on  the  date  the 
property  was  acquired.  *   *   * 

(iii)  After  FSA  has  completed  the 
determination  of  whether  the  wetlands 
or  converted  wetlands  located  on  an 
inventory  property  were  used  for 
cropland  or  farming,  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  will  be 
contacted.  *   *   * 


PART  1956— DEBT  SETTLEMENT 

45.  The  authority  citation  for  part 
1956  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1989;  31 
U.S.C.  3711;  42  U.S.C.  1480. 

Subpart  B— Debt  Settlement — Farm 
Loan  Programs  and  Multi-Family 
Housing 

46.  Remove  and  reserve  §  1956.57  (f). 

47.  Amend  §  1956.70  by  revising 
paragraph  {b)(3)  introductory  text  to 
read  as  follows: 

§1956.70    Cancellation. 


(b)*  *  * 

(3)  Debtors  discharged  in  bankruptcy. 
If  there  is  no  security  for  the  debt,  debts 
discharged  in  bankruptcy  shall  be 
cancelled  by  use  of  the  appropriate 
Agency  form  with  the  attachments 
noted  below.  No  attempt  will  be  made 
to  obtain  the  debtor's  signature.  If  the 
debtor  has  executed  a  new  promise  to 
pay  prior  to  discharge  and  has  otherwise 
accomplished  a  valid  reaffirmation  of 
the  debt  in  accordance  with  advice  from 
OGC.  the  debt  is  not  discharged. 
***** 

48.  Amend  §  1956.84  by  revising 
paragraph  (e)  to  read  as  follows: 

§  1 956.84    Approval  or  reiection. 

***** 

(e)  Appeal  rights.  A  debtor  whose 
debt  settlement  offer  is  rejected  will  be 
notified  of  appeal  rights  pursuant  to  7 
CFRpartll. 

* ,       *        *        *        * 

49.  Revise  §  1956.96  to  read  as 
follows: 
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§  1 956.96    Delinquent  adjustment 
agreements. 

A  90-day  extension  for  making  the 
payments  may  be  given  by  the  Agency 
when  the  circumstances  of  the  case 
justify  an  extension.  A  decision  not  to 
extend  the  time  for  making  payments  is 
not  appealable.  If  the  debtor  is 
delinquent  under  the  terms  of  the 
adjustment  agreement  and  is  likely  to  be 
financially  unable  to  meet  the  terms  of 
the  agreement,  the  Agency  may  cancel 
the  existing  agreement  and  process  a 
different  type  of  settlement  more 
consistent  with  the  debtor's  repayment 
ability,  provided  the  facts  in  the  case 
justify  such  action.  The  cancellation  of 
an  adjustment  agreement  is  appealable. 
If  an  agreement  is  cancelled,  any 
payments  received  shall  be  retained  as 
payments  on  the  debt  owed  at  the  time 
of  the  adjustment  agreement. 

PART  1962— PERSONAL  PROPERTY 

50.  The  authority  citation  for  part 
1962  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

51.  Amend  §  1962.41  by  removing 
paragraph  (f)  and  revising  paragraph  (e) 
to  read  as  follows: 

§  1 962.41     Sale  of  chattel  security  or  EO 
property  by  borrowers. 

***** 

(e)  Unpaid  debt.  If  the  sale  of  all 
security  results  in  less  than  full 
payment  of  the  debt,  the  borrower  may 
request  debt  settlement  of  the  remaining 
debt.  The  servicing  official  will  consult 
with  the  County  Committee  before 
determining  if  the  borrower's  account 
can  be  debt  settled  in  accordance  with 
subpart  B  of  part  1956  of  this  chapter. 

52.  Amend  §  1962.46  by  revising 
paragraph  (g)(5)(ii)  to  read  as  follows: 

§1962.46    Deceased  borrowers. 

*  .      *        *        •         * 

(g)  *   *   * 

(5)*   *   * 

(ii)  If  only  a  portion  of  the  debt  is 
assumed,  the  amount  assiuned  equals 
the  amount  as  determined  by  OGC 
which  could  be  collected  from  the  assets 
of  the  estate  of  the  deceased  borrower, 
including  the  value  of  any  security  or 
EO  property. 


PART  1965— REAL  PROPERTY 

53.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 


Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farm  Loan  Programs 
Loans  and  Certain  Itote-Only  Cases 

54.  Amend  §  1965.26  by  removing 
paragraphs  (f)(6)  and  (g)  and  revising 
paragraphs  (c)(2)(iv)  introductory  text 
and  (f)(5)  to  read  as  follows: 

§1965.26    Liquidation  action. 

***** 

(c)  *  *   * 

(2)*   *   * 

(iv)  The  Agency  approves  the 
compromise  or  adjustment  offer  in 
accordance  with  subpart  B  to  part  1956 
of  this  chapter  and  the  borrower  makes 
a  settlement  offer  according  to  the 
following: 

*  *         *         *         * 
if\  *   *   *< 

(5)  If  the  sale  of  all  security  results  in 
less  than  full  payment  of  the  debt,  the 
borrower  may  submit  a  request  for  debt 
settlement.  The  servicing  official  will 
consult  with  the  Coimty  Committee 
before  determining  if  the  borrower's 
account  can  be  debt  settled  in 
accordance  with  subpart  B  of  part  1956 
of  this  chapter. 
***** 

55.  Amend  §  1965.27  by  removing  and 
reserving  paragraphs  (b)(19)  and  (g)(6), 
revising  paragraph  (f).  amending 
paragraph  (h)  by  removing  the  words 
"County  Supervisor"  wherever  they 
appear  and  adding  in  their  place  the 
words  "Agency"  and  revising  the  fifth 
sentence  of  paragraph  (h)(1)  to  read  as 
follows: 

§  1 965.27    Transfer  of  real  estate  security. 

*  *  "      *         *         * 

(f)  Release  of  transferor  from  liability. 
The  borrower  may  be  released  from 
personal  liability  when  all  of  the  real 
estate  security  is  transferred  under 
paragraph  (c)  or  (d)  of  this  section  and 
the  total  outstanding  debt  or  that 
portion  of  the  debt  equal  to  the  present 
market  value  of  the  security  is  assiuned. 
Release  shall  not  be  granted  to  any 
borrower  or  cosigner  who  was  liable  for 
any  FLP  direct  loan  which  was  reduced 
or  terminated  in  a  manner  resulting  in 
a  loss  to  the  Government.  When  the 
total  outstanding  debt  is  not  assimied, 
any  request  for  debt  settlement  will  be 
processed  in  accordance  with  subpart  B 
of  part  1956. 
***** 

(h)*  *  * 

(1)  *   *   *  The  Agency  will  consider 
the  following: 


Dated:  January  31,  2003. 
J.  B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Dated:  February  4,  2003. 
Thomas  C.  Dorr, 

Under  Secretary  for  Rural  Development. 
[FR  Doc.  03-3562  Filed  2-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTPMitf  mi  03-011] 
RIN2115-AA97 

Safety  Zone:  Julia  Tuttle  Fireworlcs, 
Biscayne  Bay,  Miami  Beacfi,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  in  Biscayne  Bay  one  mile  north  of 
Julia  Tuttle  Causeway.  Miami  Beach, 
FL.  The  safety  zone  is  established  to 
protect  boaters  from  the  hazards 
associated  with  the  Julia  Tuttle 
fireworks  display  being' held  in 
Biscayne  Bay.  This  rule  is  necessary  to" 
ensure  safety  of  life  on  the  navigable 
waters  of  the  United  States. 
DATES:  This  safety  zone  is  effective  from 
8  p.m.  on  March  6.  2003  until  11  p.m. 
on  March  6,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  COT?  Miami  03-011  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Miami.  100 
MacArthur  Causeway,  Miami  Beach,  FL 
33139  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  RJTHER  INFORMATION  CONTACT:  BMl 
D.  Vaughn  and/or  BM3  A.  Harless  at 
Coast  Guard  Group  Miami,  ATON/Deck 
Miami  Beach,  FL,  at  (305)  535-4317. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)CB),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NRPM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  is  unnecessary  and 
contrary  to  public  safety  because 
immediate  action  is  necessary  to  protect 
the  public  and  waters  of  the  United 
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States.  Moreover,  a  NPRM  is 
unnecessary  due  to  the.  limited  amount 
of  time  this  rule  will  be  in  effect. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  encompassing  a 
840-foot  circle  surrounding  a  barge  in 
approximate  position  25°49'47''  N. 
080°10'39''  W  in  Biscayne  Bay  for  the 
Julia  Tuttlo  fireworks  display.  This  rule 
is  needed  to  inc:rease  safety  in  Biscayne 
Bay  from  8  p.m.  March  6.  2003.  to  10 
p.m.  on  March  6.  2003.  during  the  Julia 
Tuttle  fireworks  display  due  to  the 
significant  number  of  vessels  in  the  area 
for  this  event.  The  safety  zone  is  created 
to  provide  for  the  safety  of  the  spectator 
craft  in  the  vicinity  of  Biscayne  Bay  one 
mile  north  of  Julia  Tuttle  Causeway. 
Miami  Beach.  FL.  Vessels  are  prohibited 
from  anchoring,  mooring,  or  transiting 
within  this  zone,  unless  authorized. by 
the  Captain  of  the  Port  Miami.  The 
safety  zone  encompasses  the  waters  of 
Biscayne  Bay  one  mile  north  of  Julia 
Tuttle  Causeway. 

Regulatory  Evaluation 

This  regulation  is  not  a  "significant 
regulator^'  action"  under  section  3(f)  of 
Executive  Order  12866.  J^egulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
-under  the  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February.  26.  1979)  because  these 
regulations  will  only  be  in  effect  for  a 
short  period  of  time,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entiUes  '  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominate  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605(b)  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because  the  regulations  will 


only  be  in  effect  for  2  hours  and  vessels 
may  be  allowed  to  transit  the  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  Miami. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 

FOR  FURTHER  INFORMATION  CONTACT  for 

assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's' 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one 'year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implication  under  Executive 


Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  figure  2-1, 
paragraph  34(g)  Comjnandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  Tnore  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
_  energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  1 3211 . 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 
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For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Temporary  §  165.T07-011  is  added 
to  read  as  follows: 

§  1 6S.T07-01 1    Safety  Zone :  Biscayne  Bay 
one  mile  North  of  Julia  Tuttle  Causeway, 
Miami  Beach,  FL. 

(a)  Regulated  area.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  840-foot  circle 
surrounding  a  barge  in  approximate 
position  25°49'47'^,  80°10'39'TA?  in 
Biscayne  Bay  one  mile  North  of  Julia 
Tuttle  Causeway  for  the  Julia  Tuttle 
fireworks  display. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Miami,  FL. 

(c)  Effective  dates:  This  rule  is 
effective  from  8  p.m.  on  March  6,  2003 
until  10  p.m.  on  March  6,  2003. 

Dated:  January  29,  2003. 
J.A.  Watson, 

Commander,  U.  S.  Coast  Guard,  Acting 
Captain  of  the  Foil  Miami. 
[FR  Doc.  03-3769  Filed  2-14-03;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AI88 

Si^Mlstence  Management  Regulations 
for  Public  Lands  in  Alaska 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Direct  final  rule. 

StiNlMARY:  We,  the  U.S.  Forest  Service 
and  U.S.  Fish  and  Wildlifie  Service,  are 
amending  the  regulations  governing 
subsistence  use  of  wildlife  in  Alaska  by 
clarifying  how  old  a  person  must  be  to 
receive  a  Federal  Subsistence 


Registration  Permit  or  Federal 
Designated  Harvester  Permit  and  by 
removing  the  requirement  that  Regional 
Councils  must  have  an  odd  nvunber  of 
members.  These  changes  are 
noncontroversial  and  are  designed  to 
ensure  that  the  regulations  for  the 
Federal  Subsistence  Management 
Program  in  Alaska  are  easy  for  the 
public  to  understand  and  reflect  current 
policies. 

DATES:  This  rule  will  be  effective  on, 
April  21,  2003,  unless  we' receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  April  4.  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Office  of  Subsistence 
Management.  3601  C  Street,  Suite  1030, 
Anchorage,  AK  99503.  Submit 
electronic  comments  to 
BilI_Knauer@fws.gov.  For  electronic 
comments,  please  submit  as  either 
WordPerfect  or  MS  Word  files,  avoiding 
the  use  of  any  special-characters  and 
any  form  of  encryption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Forest  Service  questions,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA-FS  Alaska 
Region,  at  (907)  786-3592.  For  Fish  and 
Wildlife  Service  questions,  contact 
Thomas  H.  Boyd  at  (907)  786-3888. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  at  36  CFR  part  242 
and  50  CFR  part  100  (referred  to  below 
as  "the  regulations"),  authorized  by  title 
Vm  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (16  U.S.C. 
"  3101-3126),  implement  the  Federal 
Subsistence  Management  Program  on 
public  lands  in  Alaska. 

On  May  7,  2002,  we  published  in  the 
Federal  Register  (67  FR  30559-30571)  a 
final  rule  that  made  certain  changes  to 
the  regulations.  In  that  final  rule,  we 
clarified  how  old  a  person  must  be  to 
receive  a  Federal  Subsistence 
Registration  Permit  or  Federal 
Designated  Harvester  Permit,  and  we 
retained,  without  change,  a  long-held 
requirement  that  Regional  Councils 
must  have  an  odd  number  of  members. 

At  the  request  of  other  agencies,  in  the 
final  rule,  we  added  language  to 

§ .6(b)  of  the  regulations  to  clarify 

that,  "In  order  to  receive  a  Federal 
Subsistence  Registration  Permit  or 
Federal  Designated  Harvester  Permit  or 
designate  someone  to  harvest  fish  or 
wildlife  for  you  under  a  Federal 
Designated  Harvester  Permit,  you  must 
be  old  enough  to  have  reasonably 
harvested  that  species  yourself  (or  under 
the  guidance  of  an  adult)."  Since  the 
publication  of  the  final  rule,  we  have 


determined  that  this  language  could  be 
misleading  and  should  be  further 
clarified.  Therefore,  we  are  making 
editorial  changes  to  this  paragraph  to 
make  it  easier  to  understand. 

In  addition,  in  the  final  rule,  we 
retained,  without  change,  a  long-held 

requirement  in  § .11(b)(1)  stating, 

"The  number  of  members  for  each 
Regional  Council  shall  be  established  by 
the  Board,  and  shall  be  an  odd  number." 
We  ret^ned  the  requirement  that 
Regional  Coimcils  have  an  odd  number 
of  members  to  prevent  the  possibility  of 
a  tie  during  Council  votes.  Since  the 
publication  of  the  final  rule,  however, 
the  Deputy  Secretary  of  the  Department 
of  the  Interior  approved  a  Federal 
Subsistence  Board  recommendation  to 
increase  the  size  of  Regional  Councils  to 
10  or  13  members.  These  increases  will 
help  achieve  better  balance,  as  required 
by  the  Federal  Advisory  Committee  Act 
'  (5  U.S.C.  App.l),  in  Regional  Councils. 
Further,  we  have  learned  that  in 
Regional  Council  meetings^  if  a  vote     . 
count  is  tied,  that  motion  fails; 
therefore,  our  reason  for  requiring  an 
odd  number  of  members  does  not  apply. 
In  light  of  this  new  information,  we  are 

revising  § .11(b)(1)  to  remove  the 

requirement  that  Regional  Councils 
must  have  an  odd  number  of  members. 
This  change  will  bring  this  paragraph 
into  accord  with  current  policies. 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  45 
days  of  publication  of  this  rule  in  the 
Federal  Register.  Adversie  comments  are 
comments  that  suggest  the  rule  should 
not  be  adopted  or  that  suggest  the  rule 
should  be  changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  In  the  event  that  we  do 
receive  any  adverse  comments,  we  will 
engage  in  the  normal  rulemaking 
process  to  promulgate  these  changes  to 
the  CFR.  Therefore,  in  this  issue  of  the 
Federal  Register,  we  have  published  a 
proposed  rule  regarding  these  regulatory 
changes.  We  will  give  the  same 
consideration  to  comments  submitted  in 
response  to  either  this  direct  final  rule 
or  the  proposed  nde;  you  do  not  need 
to  submit  comments  to  both  documents. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
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notice  of  intent  to  submit  adverse 
co.nments  within  45  days,  then  this 
direct  final  rule  will  become  effective  60 
days  from  today.  In  that  case,  we  will 
publish  a  document  in  the  Federal 
Register,  before  the  effective  date  of  this 
direct  final  rule,  confirming  the  effective 
date  and  withdrawing  the  related 
proposed  rule. 

Required  Determinations 

Regulatory  Planning  and  Review  (E.O. 
12866),  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.],  and  Small  Business 
Regulatory  Enforcement  Fairness  Act  (5 
U.S.C.  804(2)). 

An  economic  analysis  is  not  necessary 
for  this  rule  as  it  will  not  have  an 
economic  impact  on  any  entities,  large 
or  small.  This  rule  is  not  a  significant 
rule  under  E.O  12866  and,  therefore, 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  »eq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act: 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
federalism  effects.  A  federalism 
assessment  is  not  required. 

Civil  lustice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  aeq.) 

This  rule  does  not  contain  any  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995. 

National  Ehvironmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 


Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Actx)f  1969  need  not  be  prepared 
for  this  rule.  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

List  of  Subiects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  amend  title 
36,  part  242,  and  title  50,  part  100,  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

PART —SUBSISTENCE 

MANAQEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3.  472,  551,  668d(i. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

2.  In  § 1.6,  paragraph  (b)  is 

revised  to  read  as  follows: 

§  .6    Licenses,  permits,  harvest 

tickets,  tags,  and  reports. 


(b)  In  order  to  receive  a  Federal 
Subsistence  Registration  Permit  or 
Federal  Designated  Harvester  Permit  or 
designate  someone  to  harvest  fish  or 
wildlife  for  you  under  a  Federal 
Designated  Harvester  Permit,  you  must 
be  old  enough  to  reasonably  harvest  that 
species  yourself  (or  under  the  guidance 
of  an  adult). 


3.  In§ 


.11,  paragraph  (b)(1),  the 


first  sentence  is  revised  to  read  as 
follows: 

f .11    Regional  aclvisory  councils. 


(b)*  *  * 

(1)  The  number  of  members  for  each 
Regional  Council  shall  be  established  by 
the  Board.  *  *  * 


Dated:  January  31,  2003. 
Gale  A.  Norton,  •  - 

Secretary  of  the  Interior. 

Dated:  November  14,  2002. 
Steven  A.  Brink, 

Acting  Regional  Forester.  USDA-Forest 
Service. 
(PR  Doc.  03-3741  Filed  2-14-03;  8:45  am] 

BILUNG  CODE  3410-11  and  4310-5S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ55-248, 
FRL-7441-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Enhanced  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  New  Jersey,  including 
revisions  to  the  State's  enhanced  motor 
vehicle  inspection  and  maintenance 
(1/M)  program.  This  revision  updates 
New  Jersey's  enhanced  I/M  performance 
standard  modeling  to  reflect  the  State's 
plan  to  extend  the  current  new  vehicle 
inspection  exemption  from  one 
inspection  cycle  (2  years)  to  two 
inspection  cycles  (4  years).  The  State's 
evaluation  demonstrates  that  the 
proposed  changes  to  the  enhanced  I/M 
program  will  not  impact  the  State's 
ability  to  continue  to  meet  its  enhanced 
I/M  emission  reduction  goals  for  current 
and  future  years.  The  intended  effect  of 
this  action  is  to  approve  New  Jersey's 
plan  to  extend  the  new  vehicle  emission 
inspection  exemption,  and  the  State's 
supporting  revised  performance 
standard  modeling,  which  demonstrates 
that  the  enhanced  I/M  program 
continues  to  meet  EPA's  low  enhanced 
performance  standard. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  March  20,  2003. 
ADDRESSES:  Copies  of  the  state 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102),  401  M 
Street,  SW.,  Washington,  DC  20460. 
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New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Quality  Plaiming,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Champagne,  Air  Programs 
Branch,  290  Broadway,  25th  Floor,  New 
York,  NY  10007-1866,  (212)  637^249. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5,  2002  (67  FR  67345), 
EPA  published  a  notice  of  proposed 
rulemaking  regarding  a  SIP  revision 
submitted  by  the  State  of  New  Jersey. 
The  notice  proposed  to  approve  New 
Jersey's  plan  to  extend  the  new  vehicle 
emission  inspection  exemption  fi'om 
two  to  four  years,  and  the  State's 
supporting  revised  performance 
standard  modeling.  This  new  vehicle 
emission  inspection  exemption  was 
enacted  by  New  Jersey  on  July  1 ,  2002 
as  Public  Law  2002,  Chapter  34,  and 
supercedes  the  current  emission 
inspection  test  ft-equency  set  forth  in 
New  Jersey's  I/M  rules.  "The  new 
legislation  requires  smy  new  vehicle  of 
model  year  2000  and  newer  to  be 
exempt  from  the  emission  inspection  for 
4  years,  and  thereafter  inspected  every 
2  years,  however,  implementation  of 
this  new  legislation  is  contingent  upon 
approval  by  EPA.  New  Jersey's  goal  is  to 
begin  implementation  of  the  new 
vehicle  emission  inspection  exemption 
on  January  1.2003. 

Also  included  as  part  of  the  modeling 
assumptions  for  New  Jersey's  revised 
performance  standard  modeling 
demonstration  were  other  proposed 
program  changes  contained  in  the 
State's  April  24,  2002  proposed  SIP 
revision.  For  more  detailed  information 
on  these  proposed  design  changes, 
please  see  the  November  5,  2002  notice 
of  proposed  ndemaking.  Although  the 
State  appropriately  included  these 
proposed  changes  in  its  revised 
modeling  since  they  will,  if  adopted, 
impact  the  overall  emission  reduction 
potential  of  the  I/M  program,  EPA  is  not 
taking  action  on  these  changes  in  this 
final  rulemaking.  However,  EPA  will 
take  formal  rulemaking  action  on  these 
other  changes  after  they  are  adopted  and 
formally  submitted  by  the  State. 

The  SIP  revision  was  proposed  under 
a  procedure  called  parallel  processing, 
whereby  EPA  proposes  a  rulemaking 
action  concurrently  with  a  state's 
procedures  for  amending  its  regulations. 
The  proposed  SIP  revision  was  initially 
submitted  to  EPA  on  August  20,  2002, 
and  the  final  SIP  revision  was  formally 
submitted  on  December  3,  2002.  It 
should  be  noted  that  EPA  did  not 


receive  any  comments  associated  with 
the  November  5,  2002  proposed 
approval  of  revisions  to  New  Jersey's 
enhanced  I/M  program.  A  detailed 
description  of  New  Jersey's  submittals 
and  EPA's  rational  for  the  proposed 
action  were  presented  in  the  proposal 
referenced  above  and  will  not  be 
restated  here. 

Conclusion 

EPA  is  taking  final  action  to  approve 
New  Jersey's  December  3,  2002  SIP 
revision,  which  updates  New  Jersey's 
enhanced  I/M  performance  standard 
modeling  to  reflect  the  State's  plan  to 
extend  the  current  new  vehicle 
inspection  exemption  from  one 
inspection  cycle  (2  years)  to  two 
inspection  cycles  (4  years).  In 
accordance  with  the  parallel  processing 
procedures,  EPA  has  evaluated  New 
Jersey's  final  SIP  revision  submitted 'on 
December  3,  2002,  and  finds  that  no 
substantial  changes  were  made  from  the 
proposed  SEP  revision  submitted  on 
August  20,  2002.  Also  in  the  final  SIP 
revision.  New  Jersey  addressed  the  four 
minor  issues  identified  by  EPA  diu-ing 
technical  review  of  the  proposed  SIP 
revision.  EPA  agrees  with  New  Jersey's 
responses  to  those  comments  it  received 
which  are  related  to  the  enhanced  I/M 
program  as  an  element  of  the  State's  SIP. 

EPA  is  approving  New  Jersey's  I/M 
SIP  revision  submitted  on  December  3^ 
2002.  New  Jersey  has  demonstrated  " 
through  performance  standard  modeling 
that  its  enhanced  I/M  program  with  the 
new  vehicle  emission  inspection 
exemption,  including  other  proposed 
program  design  changes,  continues  to 
meet  EPA's  low  enhanced  performance 
standard.  ' 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

Thiis  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribe's,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  .with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  STP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  21,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  lanuary  9.  2003. 
lane  M.  Kenny. 
Rt'gional  Administrator,  Region  2. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF — New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(72)  to  read  as 
follows: 

}  52.1 570    Identification  of  plan. 


Category 


(c)*   *   * 

(72)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  concerning 
the  Enhanced  Inspection  and  ^ 

Maintenance  Program,  submitted  on 
December  3,  2002  by  the  Nevy  Jersey 
State  Department  of  Environmental 
Protection  (NJDEP). 

(i)  Incorporation  by  reference: 

(A)  New  Jersey  Revised  Statutes. 

(1)  Public  Law  2002,  Chapter  34, 
paragraph  15  amending  N.J.S.A.  39:8- 
2.C.  enacted  on  July  1 .  2002. 

|FR  Doc.  0.3-3697  Filed  2-14-03;  8:45  am] 
BILLING  COOC  6660-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR-2002-0045;  AD-FRL-7446-61 
RIN  2060-AK53 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ctiemlcai 
Recovery  Combustion  Sources  at 
Kraft,  Soda,  Sulfite,  and  Stand-Alone 
Semichemical  Pulp  Mills 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendments. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  amendments  to  the  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  chemical 
recovery  combustion  sources  at  kraft, 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills,  which  were 
issued  on  January  12,  2001  under 
section  112  of  the  Clean  Air  Act  (CAA). 
The  amendments  clarify  and 
consolidate  the  monitoring  and  testing 
requirements  and  add  a  site-specific 
alternative  standard  for  one  pulp  mill. 
We  are  issuing  these  amendments  as  a 
direct  final  rule,  without  prior  proposal, 
because  we  view  the  revisions  as 
noncontroversial  and  anticipate  no 
significant  adverse  comments.  However, 
in  the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 


proposal  to  amend  the  national 
emission  standards  for  chemical 
recovery  combustion  sources  at  kraft. 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  if  significant 
adverse  comments  are  filed. 

DATES:  The  direct  final  rule  is  effective 
on  May  19,  2003,  without  further  notice, 
unless  EPA  receives  significant  adverse 
comments  by  March  20,  2003.  If 
significant  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notifv  the  public  that  the  rule  will  not 
take  effect.  The  incorporation  by 
reference  of  certain  publications  in  the 
rule  is  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of  May 
19.  2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  (in  duplicate,  if 
possible)  to  EPA  Docket  Center  (Air 
Docket),  U.S.  EPA  West  (MD-6102T). 
Room  B-108.  1200  Pennsylvania 
Avenue,  NW.  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2002- 
0045.  By  hand  delivery/courier, 
comments  may  be  submitted  (in 
duplicate,  if  possible)  to  EPA  Docket 
Center.  Room  B-108,  U.S.  EPA  West, 
1301  Constitution  Avenue.  NW. 
Washington.  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0045. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Telander,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (MD-C504-05).  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
EPA,  Research  Triangle  Park,  NC  27711,  ^ 
telephone  number  (919)  541-5427, 
facsimile  number  (919)  541-5600, 
electronic  mail  (e-mail)  address 
telander.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action  are 
those  kraft,  soda,  sulfite,  and  stand- 
alone semichemical  pulp  mills  with 
chemical  recovery  processes  that 
involve  the  combustion  of  spent  pulping 
liquor.  Categories  and  entities 
potentially  regulated  by  this  action 
include: 


Industry 

Federal  government 

State/local/tribal  govemment  

'  Nortti  American  Industrial  Classification  System. 


NAICS 
code* 


32211 
32212 
32213 


Examples  of  regulated  entities 


Kraft,  soda,  sulfite,  and  stand-alone  semichemical  pulp  mills. 


Not  affected. 
Not  affected. 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.860  of 
the  national  emission  standards.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0045. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center  (Air  Docket),  EPA  West,  Room 
B-108,  1301  Constitution  Avenue,  NW, 
Washington,  DC  2004.  The  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  are  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

Direct  Final  Rule.  We  are  publishing 
the  direct  final  rule  without  prior 
proposal  because  we  view  the 
amendments  as  noncontroversial  and  do 
not  anticipate  significant  adverse 
comments.  We  anticipate  no  significant 
adverse  comments  because  EPA 


received  no  adverse  comments  when  we 
published  similar  amendments  during 
2001.  Furthermore,  with  respect  to  the 
amendment  regarding  an  individual 
sulfite  pulp  mill  located  in  Cosmopolis, 
Washington,  EPA  has  already  received 
favorable  comments  on  the  amendment 
from  the  State  of  Washington.  The  EPA 
received  one  adverse  comment  during 
the  CAA  section  113(g)  comment  period 
on  the  draft  settlement  agreement 
between  EPA  and  Weyerhaeuser  Paper 
Company,  which  described  the 
amendment  at  issue,  which  comment  is 
being  addressed  directly  in  this  notice 
(although  this  response  does  not  bar 
further  comment).  However,  in  the 
Proposed  Rules  section  of  this  Federal 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  amend  the  national  emission 
standards  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  if  significant  adverse 
comments  are  filed. 

If  we  receive  any  significant  adverse 
comments  on  one  or  more  distinct 
amendments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule,  should  the  Agency  determine  to 
issue  one.  Any  of  the  distinct 
amendments  in  today's  rule  for  which 
we  do  not  receive  significant  adverse 
comment  will  become  effective  on  the 
date  set  out  above.  We  will  not  institute 
a  second  comment  period  on  the  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  document 
will  also  be  available  on  the  WWW 
through  EPA's  Technology  Transfer 
Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  this 
action  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  direct  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  April  21,  2003. 
Under  section  307(d)(7)(B)  of  the  CAA, 
only  an  objection  to  the  direct  final  rule 
which  was  raised  with  reasonable 


specificity  during  the  period  for  public 
comment  can  be  raised  during  judicial 
review.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  the  direct  final  rule  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceedings  brought  by  EPA 
to  enforce  these  requirements. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  the  preamble 
to  the  direct  final  rule. 

I.  Background 

A.  Site-Specific  Alternative  Standard 

B.  Technical  Corrections 

II.  Amendments  to  Subpart  MM 
lU.  Administrative  Requirements 

A.  Executii-e  Order  12866.  Regulators- 
Planning  and  Review 

B.  Paperworlc  Reduction  Act 

G.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  et  seq. 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Executive  Order  13132.  Federalism 

F.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045.  Protection  of 
Children  from  Environrfiental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211.  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply,    '      < 

Distribution,  or  Use  • 

I.  National  Technology  Transfer 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Background 

The  EPA  promulgated  national 
emission  standards  for  hazardous  air 
pollutants  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  on  January  12,  2001  (66  FR 
3180).  The  final  rule  (40  CFR  part  63, 
subpart  MM)  inqludes  standards  for 
hazardous  air  pollutants  (R/^,  as  well 
as  monitoring,  performance  testing, 
recordkeeping,  and  reporting 
requirements.  The  EPA  established  a 
site-specific  potential  compliance  date 
under  subpart  MM  for  Georgia-Pacific 
Corporation's  stand-alone  semichemical 
pulp  mill  in  Big  Island,  Virginia  (66  FR 
16400,  March  26,  2001).  The  EPA 
published  technical  corrections  to 
subpart  MM  on  July  19.  2001  (66  FR 
37591),  which  corrected  the  compliance 
date  and  oxygen  correction  equations 
and  clarified  the  performance  testing 
requirements  to  account  for  all 
applicable  test  methods  and  sources, 
yroday's  action  includes  amendments  to 
clarify  and  consolidate  the  monitoring 
and  testing  requirements  and  adds  a 
site-specific  alternative  standard  for 
HAP  metals  for  Weyerhaeuser  Paper 
Company's  sulfite  pulp  mill  in 
Cosmopolis,  Washington. 
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A.  Site-Specific  Alternative  Standard 

The  NESHAP  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  includes  a  HAP  metals 
standard  for  existing  sulfite  combustion 
units,  using  particulate  matter  (PM) 
emissions  as  a  surrogate  for  HAP  metals 
emissions.  The  final  rule  requires 
existing  sulfite  combustion  units  to 
reduce  HAP  metals  emissions,  measured 
as  PM,  to  a  level  less  than  or  equal  to 
0.040  grains  per  dry  standard  cubic  foot 
(gr/dscf),  corrected  to  8  percent  oxygen 
(§  63.862(a)(2)). 

Following  promulgation  of  the  rule, 
Weyerhaeuser  Paper  Company 
requested  that  EPA  issue  a  site-specific 
alternative  standard  under  subpart  MM 
for  Weyerhaeuser's  Cosmopolis, 
Washington  sulfite  pulp  mill.  The 
alternative  standard  would  allow 
Weyerhaeuser  to  reduce  HAP  metals 
emissions  ft-om  an  onsite  emission 
source  called  a  hog  fuel  dryer  in  lieu  of 
complying  with  the  HAP  metals 
standard  for  existing  sulfite  combustion 
units.  The  hog  fuel  dryer  at  the 
Cosmopolis  mill  is  used  to  dry  solid 
fuel,  such  as  bark,  prior  to  combustion 
of  the  fuel  in  an  onsite  boiler.  The  hog 
fuel  dryer  is  not  regulated  under  a 
NESHAP  and  appears  to  be  unique. 
Compliance  with  the  alternative 
standard  will  result  in  greater  annual 
HAP  metals  emissions  reductions,  lower 
annual  energy  utilization,  and  lower 
compliance  costs  at  the  Cosmopolis  mill 
than  would  have  been  achieved  through 
compliance  with  the  HAP  metals 
standard  for  sulfite  combustion  units. 

Weyerhaeuser's  Cosmopolis, 
Washington  mill  is  a  magnesium-based 
sulfite  mill  with  three  chemical 
recovery  furnaces.  These  three  recovery 
furnaces  are  subject  to  the  HAP  metals 
standard  in  subpart  MM  for  existing 
sulfite  combustion  units.  The  emissions 
from  each  recovery  furnace  are  first 
routed  through  a  multiclone  to  recover 
magnesium  oxide  (particulate)  and  then 
through  a  cooling  tower  followed  by 
absorption  towers  to  recover  sulfur 
dioxide.  Following  the  absorption 
towers,  the  emissions  from  the  three 
recovery  lumaces  are  combined  and 
treated  in  an  educted  venturi  scrubber 
before  being  emitted  to  the  atmosphere 
through  a  common  stack. 

The  recovery  furnaces  are  subject  to  a 
Washington  State  permit  PM  limit  of  0.1 
gr/dscf.  The  applicable  NESHAP  limit  of 
0.040  gr/dscf.  corrected  to  8  percent 
oxygen,  is  more  stringent  and  would 
supersede  the  State  limit.  The  hog  fuel 
dryer  is  also  subject  to  a  State  permit 
PM  limit  of  0.1  gr/dscf.  However,  the 
hog  fuel  dryer  is  not  subject  to  any 


NESHAP.  The  hog  fuel  dryer  is 
equipped  with  cyclones  to  reduce  PM 
emissions.  The  alternative  standard 
probably  cannot  be  achieved  without 
installation  of  a  fabric  filter,  and 
Weyerhaeuser  intends  to  replace  the 
existing  cyclones  on  the  hog  fuel  dryer 
with  a  fabric  filter  after  promulgation  of 
the  site-specific  alternative  standard. 

Enviroiunentally  beneficial  practices 
at  the  Cosmopolis  mill  include  the  use 
of  oxygen  delignification  and  elemental 
chlorine-free  and  oxygen  bleaching.  The 
load  on  the  recovery  furnaces  has 
increased  as  a  result  of  oxygen 
delignification  and  a  decision  by  the 
mill  to  burn  sludge  from  onsite 
wastewater  treatment  in  the  recovery 
furnaces.  Although  the  mill  recovers 
energy  from  burning  the  biosolids,  this 
practice  has  resulted  in  an  increase  in 
PM  emissions  from  the  recovery 
furnaces.  However,  the  mill  is  still  able 
to  consistently  meet  its  State  permit  PM 
limit. 

The  sulfite  recovery  furnaces  at  the 
Cosmopolis  mill  are  tested  monthly  for 
PM.  Based  on  the  monthly  data 
collected  during  the  past  12  years,  the 
mill  cannot  consistently  meet  EPA's 
NESHAP  standard  for  HAP  metals  from 
existing  sulfite  recovery  furnaces  (0.040 
gr/dscf  at  8  percent  oxygen,  measured  as 
PM)  without  a  significant  investment  in 
a  new  emission  control  device.  Because 
the  exhaust  gas  volume  from  the  hog 
fuel  dryer  is  much  smaller  than  the 
exhaust  gas  volume  from  the  recovery 
furnaces.  Weyerhaeuser  determined  that 
it  would  be  much  less  costly  for  the 
Cosmopolis  mill  to  install  more  efficient 
controls  to  reduce  HAP  metals 
emissions  from  the  hog  fuel  dryer  than 
from  the  recovery  furnaces. 
Weyerhaeuser  estimates  that  the  capital 
cost  of  controlling  the  emissions  from 
the  recovery  furnaces  would  be 
approximately  $4  million  (based  on 
installation  of  a  wet  electrostatic 
precipitator)  versus  approximately  $1.3 
million  to  control  emissions  from  the 
hog  fuel  dryer  (based  on  installation  of 
a  fabric  filter).  The  operating  cost  of  the 
fabric  filter  for  control  of  hog  fuel  dryer 
emissions  would  be  about  the  same  as 
the  operating  costs  of  the  existing 
mechanical  cyclone,  which  the  fabric 
filter  would  replace.  Weyerhaeuser  also 
estimates  that  the  operating  costs  of  the 
wet  electrostatic  precipitator  for  control 
of  recovery  furnace  emissions  would  be 
approximately  $60,000  per  year. 

Weyerhaeuser  conducted  HAP 
emission  tests  to  determine  and 
compare  the  quantity  of  HAP  metals 
emitted  from  the  recovery  furnaces 
(combined  stack)  versus  the  hog  fuel 
dryer  under  current  operating 
conditions.  The  recovery  furnaces  and 


hog  fuel  dryer  were  tested  for  the 
following  11  HAP  metals:  antimony, 
arsenic,  beryllium,  cadmiimi, 
chromium,  cobalt,  mercury,  manganese, 
nickel,  lead,  and  selenium.  Based  on  the 
results  of  the  emission  tests,  the  sulfite 
recovery  furnaces  collectively  emit 
approximately  212  pounds  per  year  (lb/ 
yr)  of  HAP  metals,  and  the  hog  fuel 
dryer  emits  approximately  441  Ib/yr. 
(See  Docket  ID  No.  OAR-2002-0045.) 
Both  the  recovery  furnaces  and  hog  fuel 
dryer  emit  very  similar  types  of  HAP 
metals.  For  both  emission  sources,  the 
top  four  HAP  metals  emitted  were 
manganese,  lead,  chromium,  and  nickel, 
accounting  for  98.5  percent  of  the 
recovery  furnace  HAP  metals  emissions 
and  98.9  percent  of  the  hog  fuel  dryer 
HAP  metals  emissions.  Manganese  was 
the  predominant  HAP  metal  emitted 
from  both  sources.  The  recovery 
furnaces  emitted  0.025  pounds  per  hour 
(Ib/hr)  of  manganese,  accounting  for  86 
percent  of  the  recovery  furnace  HAP 
metals  emissions.  The  hog  fuel  dryer 
emitted  0.10  Ib/hr  of  manganese, 
accounting  for  97  percent  of  the  hog  fuel 
dryer  HAP  metals  emissions.  (See 
Docket  ID  No.  OAR-2002-0045.)  None 
of  these  metals  are  added  to  the  mill's 
manufacturing  process  but  are  naturally 
occurring  metals  present  in  the  wood 
chips  and  hog  fuel  processed  at  the  mill. 

Compliance  with  EPA's  HAP  metals 
standard  for  existing  sulfite  combustion 
units  would  reduce  HAP  metals 
emissions  from  the  recovery  furnaces  by 
about  30  percent  using  PM  as  a 
surrogate  for  HAP  metals.  Assiuning  the 
same  emissions  reductions  are  achieved 
for  HAP  metals  as  for  PM.  compliance 
with  the  HAP  metals  standard  for 
existing  sulfite  combustion  units  would 
reduce  HAP  metals  emissions  from  the 
recovery  furnaces  by  approximately  64 
Ib/yr.  As  an  alternative  to  controlling 
HAP  metals  emissions  from  the  recovery 
furnace,  Weyerhaeuser  proposes  that  the 
hog  fuel  dryer  at  their  Cosmopolis, 
Washington  mill  meet  a  PM  emission 
limit  of  10.0  Ib/hr  (with  PM  serving  as 
a  surrogate  for  HAP  metals  emissions), 
which  is  equivalent  to  a  PM  emissions 
concentration  of  0.030  gr/dscf.  The  hog    . 
fuel  dryer's  current  PM  emissions 
concentration  is  0.081  gr/dscf. 
Weyerhaeuser's  proposed  PM  emission 
limit  for  the  hog  fuel  dryer  would 
require  that  the  mill  reduce  PM 
emissions  from  the  hog  fuel  dryer  by 
approximately  63  percent.  Assuming  the 
same  emissions  reductions  are  achieved 
for  HAP  metals  as  for  PM.  the  total  HAP 
metals  emission  reduction  for  the 
alternative  standard  would  be 
approximately  278  Ib/yr.  which  is  more 
than  four  times  the  HAP  metals 
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emissions  reductions  that  would  be 
achieved  through  compliance  with  the 
HAP  metals  standard  for  existing  sulfite 
combustion  units. 

After  reviewing  the  test  reports  and 
other  dociunentation  provided  by 
Weyerhaeuser,  we  agree  with 
Weyerhaeuser's  request  to  include  an 
alternative  standard  in  subpart  MM 
because  the  alternative  achieves  greater 
emissions  reductions  of  the  same  HAP 
metals  and  does  so  by  controlling  a 
source  otherwise  unregulated  under 
subpart  MM  or  any  other  NESHAP.  The 
emission  test  reports  and  other 
documents  related  to  the  alternative 
standard  are  provided  in  the  project 
docket.  [See  Docket  ID  No.  OAR-2002- 
0045.) 

The  EPA  received  one  adverse 
comment  on  the  proposed  settlement 
agreement.  The  commenter  maintained 
that  once  EPA  learned  that  there  was  an 
unregulated  emission  point  at  the 
Cosmopolis  mill,  the  Agency  had  no 
choice  but  to  develop  a  maximum 
achievable  control  technology  (MACT) 
standard  for  that  emission  point  in 
addition  to  the  MACT  standard  for  all 
other  emission  points.  The  commenter 
further  suggested  that  the  unregulated 
emission  point  would  be  subject  to  case- 
by-case  MACT  (under  section  112(j)  of 
the  Act). 

The  EPA  appreciates  this  thoughtful 
comment,  but  does  not  agree  with  it. 
First,  although  the  conunenter's 
approach  is  permissible,  it  is  not 
compelled.  The  EPA  typically  develops 
MACT  standards  for  a  series  of 
aggregated  plant  operations,  not  for 
individual  emission  points,  in  keeping 
with  the  requirement  in  section 
112(d)(2)  to  develop  emission  standards 
applicable  to  new  or  existing  "sources". 
A  "source"  can  include  an  entire 
facility.  See  sections  112(a)(3)  and 
111(a)(3).  In  this  case,  EPA  has 
determined  that  MACT  for  the 
aggregated  unit  operations  involved  in 
black  liquor  recovery  (the  source 
category  subject  to  this  rule)  is  a  given 
amount  of  HAP  emissions.  Indeed,  the 
standard  for  HAP  metals  in  the  existing 
rule  (the  HAP  also  emitted  by  the  hog 
fuel  dryer)  is  expressed  as  an  aggregated 
limit  (along  with  an  alternative  standard 
expressing  the  standard  on  an  emission 
point  by  emission  point  basis).  See 
section  63.862(a)(l){ii)(A).  In  this  rule, 
EPA  is  providing  an  alternative  means 
of  complying  with  that  MACT  limit  (a 
means  which,  as  explained  above, 
results  in  more  HAP  reduction  than 
otherwise  provided  for  in  the  rule).  The 
EPA  notes  further  that  it  has  pursued 
this  same  approach  to  compliance  in  a 


number  of  Project  XL  applications.  See, 
e.g.  66  FR  34119.  34120  (June  27.  2001) 
(final  rule)  and  66  FR  16637, 16640 
(March  27,  2001)  (proposed  rule). 

The  conunenter's  further  point 
regarding  use  of  112(j)  to  develop  case- 
by-case  MACT  for  the  single  emission 
point  also  is  not  compelled  (and 
probably  is  not  permissible).  Once  EPA 
promulgates  a  valid  MACT  standard  for 
a  source  category,  the  Agency  has 
fulfilled  its  statutory  obligation  and  no 
case-by-case  limitation  may  issue. 

Finally,  even  if  one  were  to  accept  the 
commenter's  argiunent  that  MACT  must 
be  developed  on  an  emission  point  by 
emission  point  basis,  a  standard  for  a 
hog  fuel  dryer  would  likely  be  some 
type  of  beyond-the-floor,  given  the 
absence  of  this  emission  point  at  other 
facilities  and  absence  of  controls  at  the 
one  facility  operating  this  type  of  unit. 
The  EPA  thus  would  be  compelled  to 
consider  the  cost,  non-air  quality 
environmental  and  health  impacts  and 
energy  requirements  of  a  standard  (as 
required  by  section  112(d)(2)),  and 
would  not  be  obligated  to  promulgate  a 
standard  based  upon  consideration  of 
those  factors.  Thus,  even  under  the 
commenter's  approach,  it  would  not 
follow  that  a  standard  would  result. 

B.  Technical  Corrections 

The  NESHAP  for  chemical  recovery 
combustion  sources  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemical 
pulp  mills  includes  standards,  as  well 
as  monitoring,  performance  testing, 
recordkeeping,  and  reporting 
requirements.  Technical  corrections  to 
subpart  MM  were  published  by  EPA  on 
July  19,  2001,  correcting  the  compliance 
date  and  oxygen  concentration 
equations  and  clarifying  the 
performance  testing  requirements  to 
account  for  ail  applicable  test  methods 
and  sources.  After  these  technical 
corrections  were  published,  it  became 
evident  that  additional  technical 
corrections  were  needed  to  provide 
further  clarification  of  the  monitoring 
and  testing  requirements.  Today's  action 
includes  those  technical  corrections, 
which  are  described  previously  in  this 
preamble. 

II.  Amendments  to  Subpart  MM 

Today's  action  includes  amendments 
to  clarify  emd  consolidate  the 
monitoring  and  testing  requirements 
and  adds  a  site-specific  alternative 
standard  for  Weyerhaeuser  Paper 
Company's  sulfite  pidp  mill  in 
Cosmopolis,  Washington. 

As  described  above,  the  alternative 
standard  will  allow  the  mill  to  reduce 


emissions  bom  an  onsite  hog  fuel  dryer 
in  lieu  of  complying  with  the  standard 
for  HAP  metals  for  existing  sulfite 
combustion  units  specified  in 
§  63.862(a)(2).  The  alternative  standard 
will  limit  HAP  metals  emissions  from 
the  hog  fuel  dryer  by  limiting  PM 
emissions  to  a  level  less  than  or  equal 
to  10.0  Ib/hr.  Weyerhaeuser  will  install 
a  fabric  filter  on  the  hog  fuel  dryer  to 
achieve  compliance  with  the  alternative 
standard  and  must  continuously 
monitor  the  performance  of  the  fabric 
filter  using  a  bag  leak  detection  system 
with  an  audible  alarm  system. 
Weyerhaeuser  must  perform  an  initial 
compliance  test  using  the  test  methods 
specified  in  the  NESHAP  to  demonstrate 
that  the  PM  emissions  from  the  hog  fuel 
dryer  meet  the  alternative  standard. 
Weyerhaeuser  also  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  that  contains 
specific  procedures  to  be  followed  for 
operating  and  maintaining  the  hog  fuel 
dryer  and  fabric  filter  dimng  periods  of 
startup,  shutdown,  and  malfunction, 
and  a  program  of  corrective  action  if  the 
hog  fuel  diyer  or  fabric  filter 
malfunctions.  Weyerhaeuser  must  take 
corrective  action  as  specified  in  its 
startup,  shutdown,  and  malfunction 
plan  whenever  the  bag  leak  detection 
alarm  sounds.  The  Cosmopolis  mill  will 
be  in  violation  of  the  alternative 
standard  if  corrective  action  is  not 
initiated  within  1  hour  of  a  bag  leak 
detection  alarm,  corrective  action  is  not 
completed  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan,  or  the  alarm  is  engaged  for  more 
than  5  percent  of  the  total  operating 
time  during  a  6-month  block  reporting 
period. 

The  EPA  is  granting  Weyerhaeuser's 
request  for  an  alternative  standard  for  its 
Cosmopolis,  Washington  sulfite  mill 
because  compliance  with  the  alternative 
standard  will  result  in  a  greater 
reduction  in  HAP  metals  emissions  than 
would  be  achieved  through  compliance 
with  the  HAP  metals  standard  for 
existing  sulfite  combustion  units,  and  at 
a  lower  cost  to  the  mill.  The  HAP  metals 
emissions  reductions  will  be  at  least 
four  times  greater  under  the  alternative    • 
standard,  and  energy  utilization  will  be 
lower. 

The  changes  to  subpart  MM  resulting 
bom  inclusion  of  amendments  to  clarify 
the  monitoring  and  testing  requirements 
and  addition  of  a  site-specific 
alternative  standard  for  Weyerhaeuser's 
Cosmopolis,  Washington  mill  are 
described  in  Table  1  of  this  preamble. 
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Table  1  .—Summary  of  Amendments  to  Subpart  MM 


Table  1.— Summary  of  Amendments  to  Subpart  MM— Continued 


Citation 


§  63.865(b)(5) 


§63.865(0.  (c)(1).  (c)(2) 


§63860(b)  

§  63.860(b)(5)  

§  63.860(b)(7) 

§63.861  

§63  862(a)(1)(i)(B) 
§63.862(a)(2)  

§63862(cl)  

§63864  ..'. 


§63865  

§63.865(a)(1)  .... 
§63.865(a)(2)(vi) 

§63,865(b)  

§  63.865(b)(1) 

§63  865(b)(2)  .... 
§ 63.865(b)(3)  .... 


Change 


§63.865(dy  ...: 
§  63.865(d)(1) 


Change  the  number  of  referenced  paragraphs  from  (b)(1)  through  (6)  to  (b)(1)  through  (7)  to  reflect  the  ad- 
dition of  paragraph  (b)(7)  (hog  fuel  dryer  at  Weyerhaeuser  Paper  Company's  Cosmopolis,  Washington 
mill)  to  the  list  of  affected  sources. 

Revise  the  definition  of  affected  source  for  sulfite  combustion  units  to  exclude  the  units  at  Weyerhaeuser 
Paper  Company's  Cosmopolis,  Washington  mill. 

Add  the  hog  fuel  dryer  at  Weyerhaeuser  Paper  Company's  Cosmopolis,  Washington  mill  to  the  list  of  af- 
fected sources. 

Add  definitions  in  alphabetical  order  for  Bag  leak  detection  system.  Fabric  filter,  and  Hog  fuel  dryer. 

Introduce  the  terms  kg/Mg  and  lb/ton  to  read  kilogram  per  megagram  and  pound  per  ton,  ^spectively. 

Specify  the  alternative  standard  in  paragraph  (d)  as  an  exception  to  the  HAP  metals  standard  for  existing 
sulfite  combustion  units. 

Add  an  alternative  standard  for  HAP  metals  for  the  hog  fuel  dryer  at  Weyerhaeuser  Paper  Company's 
Cosmopolis,  Washington  mill 

Add  a  site-specific  monitoring  plan  and  monitoring  specifications  for  continuous  opacity  monitoring  systems 
and  continuous  parameter  monitoring  systems  to  clarify  the  monitoring  requirements. 

Add  monitoring  specifications,  corrective  action  provisions,  and  violation  provisions  for  bag  leak  detection 
systems  for  the  hog  fuel  dryer  at  Weyerhaeuser  Paper  Company's  Cosmopolis,  Washington  mill 

Allow  sources  to  identify  and  exclude  penods  of  no  gas  flow  in  calculating  average  parameter  values  by 
adding  flow  monitor  provisions  and  data  availability  restrictions. 

Under  § 63.7(a),  initial  performance  tests  (and  the  establishment  of  operating  parameter  values)  are  not  re- 
quired until  180  days  after  the  compliance  date.  Enable  sources  to  demonstrate  whether  they  are  in 
compliance  during  the  period  between  the  compliance  date  and  the  performance  test  date  by  adding  a 
provision  requiring  sources  to  maintain  during  this  period  a  log  that  details  the  operation  and  mainte- 
nance of  the  process  and  emissions  control  equipment. 

Add  two  provisions  to  this  section  based  on  provisions  moved  from  §  63.865(e)  and  (f).  These  two  provi; 
sions  include  procedures  for  establishing  operating  parameter  values  and  procedures  for  obtaining  ap- 
proval of  operating  parameters  lor  alternative  control  devices. 

Move  three  provisions  in  §63  864(a)(6),  (b)(1),  and  (b)(4)  to  §63.865  so  as  to  consolidate  all  performance 
testing  provisions  under  §63.865.  These  three  provisions  include  performance  test  exemptions  for  new 
non-direct  contact  evaporator  (NDCE)  recovery  fumaces  equipped  with  a  dry  electrostatic  precipitator 
(ESP)  system  and  perlomiance  test  requirements  for  all  other  sources,  including  those  sources  com- 
plying with  the  overall  PM  bubble  emission  limit. 

Delete  the  performance  test  exemption  in  §  63.864(b)(3)  for  new  NDCE  recovery  fumaces  equipped  with  a 
dry  ESP  system  as  repetitive  of  the  same  provision  in  §  63.864(a)(6). 

Add  an  introductory  paragraph  based  on  a  provision  moved  from  §  63.864(b)(1).  This  provision  requires 
sources  to  conduct  an  initial  performance  test. 

Revise  the  temn  tons/d  to  read  ton/d. 

Add  a  new  paragraph  (a)(2)(iv)  based  on  a  provision  moved  from  §  63.864(b)(4).  This  provision  requires 
sources  complying  with  the  overall  PM  bubble  emission  limit  to  demonstrate  compliance  with  the  ap- 
proved PM  emission  limits  for  the  process  units  using  the  referenced  test  methods  and  procedures. 

Include  the  altemative  standard  in  §63  862(d)  in  the  list  of  standards  for  which  sources  must  determine 
compliance  using  the  referenced  test  methods  and  procedures. 

Clarify  that  the  sampling  time,  sample  volume,  and  cleanup  solvent  requirements  apply  to  Methods  5,  29, 
and  17  (40  CFR  part  60,  appendix  A)  Atlow  sources  to  use  the  test  methods  to  measure  concentration 
or  mass  of  PM  Include  the  hog  fuel  dryer  at  Weyerhaeuser  Paper  Company's  Cosmopolis.  Washington 
mill  in  the  list  of  units  to  be  tested. 

Revise  the  reference  paragraph  (a)  or  (b)  of  §63.862  to  read  § 63.862(a)  or  (b). 

Include  the  voluntary  consensus  standard  American  National  Standards  Institute/American  Society  of  Me- 
chanical Engineers  (ANSI/ASME)  Performance  Test  Code  (PTC)  19  10-1981-pan  10  as  an  altemative  to 
Method  38.  Under  section  12(d)  of  the  National  Technology  Transfer  and  Advancement  Act  (NTTAA)  of 
1995,  EPA  is  directed  to  use  voluntary  consensus  standards  in  its  regulatory  and  procurement  activities, 
unless  to  do  so  would  be  inconsistent  with  applicable  law  or  othenwise  impractical.  The  EPA  has  identi- 
fied the  voluntary  consensus  standard  ANSI/ASME  PTC  19. 10-1 981 -part  10  as  an  acceptable  alter- 
native to  EPA  Method  3B  with  regard  to  the  standard's  manual  method  for  measuring  the  oxygen,  car- 
bon dioxide,  and  cartwn  monoxide  content  of  exhaust  gas. 

Revise  this  paragraph  and  add  paragraphs  (b)(5)(i)  through  (iv)  to  include  the  alternative  EPA  methods  to 
Methods  1,  2,  and  3  in  40  CFR  pari  60.  appendix  A  (i.e  ,  Methods  1A,  2A,  2C,  2D.  2F,  2G.  3A,  and  3B) 
and  the  alternative  voluntary  consensus  standard  to  Method  38  (i.e.,  ANSI/ASME  PTC  19. 10-1 981 -part 
10). 

Revise  paragraph  (c)  to  introduce  the  performance  and  testing  requirements  for  all  new  recovery  fumaces. 

Revise  paragraph  (c)(1)  based  on  a  provision  moved  from  § 63.864(a)(6).  This  provision  exempts  new 
NDCE  recovery  fumaces  equipped  with  a  dry  ESP  system  from  conducting  a  performance  test. 

Revise  paragraph  (c)(2)  and  add  new  paragraphs  (c)(2)(i)  and  (c)(2)(ii)  to  provide  the  required  test  method 
(Method  308  (40  CFR  part  63,  appendix  A))  and  emission  rate  equations  for  new  recovery  fumaces  not 
equipped  with  a  dry  ESP  system.  In  paragraph  (c)(2),  refer  to  paragraphs  (b)(5)(i)  through  (iv)  for  addi- 
tional test  methods  beyond  Method  308.  In  paragraph  (c)(2)(i).  introduce  the  terms  Mg/hr  and  ton/hr  to 
read  megagrams  per  hour  and  tons  per  hour,  respectively. 

Refer  to  paragraphs  (b)(5)(i)  through  (iv)  for  additional  test  methods  beyond  Method  25A  in  40  CFR  part 
60,  appendix  A.  Specify  the  calibration  gas  as  propane  for  each  Method  25A  test  run. 

Revise  the  list  of  variables  for  Equation  1 1  to  clarity  that  the  THC  emission  rate  and  mass  emission  rate 
must  be  reported  as  cart>on. 


Citation 

Change 

663  865(e)  and  (f)  

Move  two  provisions  in  §  63.865(e)  and  (f)  to  §63.864  so  as  to  consolidate  all  monitoring  provisions  under 

§63.866(0)  ^ 

663  866(c)(1)  and  (2)  ..; 

§63.864.  These  two  provisions  include  procedures  for  establishing  operating  parameter  values  and  pro- 
cedures for  obtaining  approval  of  operating  parameters  for  altemative  control  devices 

Change  the  number  of  referenced  paragraphs  from  (c)(1)  through  (6)  to  (c)(1)  through  (7)  to  reflect  the  ad- 
dition of  paragraph  (c)(7)  (bag  leak  detection  system  records)  to  the  recordkeeping  requirements. 

Abbreviate  the  temis  megagrams/day  and  tons/day  to  read  Mg/d  and  lon/d,  respectively. 

663  866(c)(7)      

Add  recordkeeping  requirements  for  the  bag  leak  detection  system  for  the  hog  fuel  dryer  at  Weyertiaeuser 

663  867(a)(3)   

Paper  Company's  Cosmopolis,  Washington  mill. 
Add  a  notification  of  compliance  status  requirement  for  the  bag  leak  detection  system  for  the  hog  fuel  dryer 

at  Weyerhaeuser  Paper  Company's  Cosmopolis.  Washington  mill. 

m.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planningand  Review 

Under  Executive  Order  12866  (58  PR 
5173.  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way.  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenmients  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  imder 
Executive  Ohrder  12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  were 
submitted  to  and  approved  by  OMB 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  assigned  OMB 
control  ntunber  2060-0377.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  EPA  (ICR 
No.  1805.03]  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
Office  of  Enviroiunental  Information, 


Collection  Strategies  Division  (MD- 
2822T),  1200  Peimsylvania  Avenue, 
NW,  Washington  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  fit)m  the  internet  at  http:/ 
/www.epa.gov/icr. 

Today's  action  makes  clarifying 
changes  to  the  final  rule  and  imposes  no 
new  information  collection 
requirements  on  the  industry.  Because 
there  is  no  additional  biu-den  on  the 
industry  as  a  result  of  this  direct  final 
rule,  the  ICR  has  not  been  revised. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuxes  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunber  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 


small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  that  has  fewer  than  750 
employees  for  NAICS  codes  32211, 
32212,  and  32213  (pulp,  paper,  and 
paperboard  mills);  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is-any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities  (5  U.S.C. 
603-604).  Thus,  an  agency  may  certify 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  regulatory  burden,  or  otherwise 
has  a  positive  effect  on  the  small  entities 
subject  to  the  rule.  The  amendments  in 
today's  rule  make  improvements  to  the 
emission  standards,  primarily  by 
clarifying  issues  in  the  areas  of  testing 
and  monitoring  and  add  a  new  , 
compliance  option.  We  have,  therefore, 
concluded  that  today's  final  rule  will 
have  no  adverse  impacts  on  any  small 
entities  and  may  relieve  burden  in  some 
cases. 
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D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of-1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost-      * 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the 'rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
"provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningfuf  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
direct  final  rule  does  not  contain  a 
Federal  mandate  that  may  resuh  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  aggregate,  or  the  private  sector  in  any 
1  year,  nor  does  the  direct  final  rule 
significantly  or  uniquely  impact  small 
governments,  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Thus,  the  requirements  of 
the  UMRA  do  not  apply  to  the  direct 
final  rule. 


E.  Executive  Order  13132,  Federalism 

*■    Executive  Order  13132  (64  FR  43255,- 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the    • 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  direct  final  rtile  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
direct  final  rule. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6.  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  because  tribal 
governments  do  not  own  or  operate  any 
sources  subject  to  the  amendments. 
Thus.  Executive  Order  13175  does  not 
apply  to  the  direct  final  rule. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a    « 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  regulatory 


actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  The  direct  final  rule  is  not 
subject  to  Executive  Order  13045. 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  direct  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355. 
May  22.  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

7.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  NTTAA  (Pub.  L. 
104-113;  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  and 
procurement  activities,  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  One 
voluntary  consensus  standard.  ANSI/ 
ASME  PTC  19.10-1981— Part  10  ("Flue 
and  Exhaust  Gas  Analysis"),  has  been 
identified  as  an  acceptable  alternative  to 
EPA  Method  3B  for  the  purposes  of  this 
action.  The  voluntary  consensus 
standard  ANSI/ASME  PTC  19.10- 
1981 — Part  10  is  cited  in  today's  action 
for  its  manual  method  for  measuring  the 
oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas.  This 
part  of  ANSI/ASME  PTC  19.10-1981— 
Part  10  is  an  acceptable  alternative  to 
EPA  Method  3B.  The  EPA  is  not 
proposing/adopting  any  other  voluntary 
consensus  standards  in  this  action. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  SBREFA 
of  1996.  generally  provides  that,  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  The  direct  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2).  The  direct  final  rule 
will  become  elective  on  May  19,  2003, 
unless  significant  adverse  comments  are 
received  by  March  20.  2003. 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  27,  2003. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— ^Amended] 

2.  Section  63.14  is  amended  by 
revising  paragraph  (i)  and  removing 
paragraph  (j)  to  read  as  follows: 

§63.14    Incorporations  by  reference. 

***** 

(i)  The  following  materials  are 
available  for  purchase  ft-om  at  least  one 
of  the  following  addresses:  ASME 
International,  Orders/Inquiries,  P.O.  Box 
2900.  Fairfield.  NJ  07007-2900;  or 
Global  Engineering  Documents,  Sales 
Department,  1 5  Inverness  Way  East, 
Englewood,  CO  80112. 

(1)  ASME  standard  number  QHO-1- 
1994,  "Standard  for  the  Qualification 
and  Certification  of  Hazardous  Waste 
Incinerator  Operators,"  IBR  approved 
for§63.1206(c)(6)(iii). 

(2)  ASME  standard  number  QHO-la- 
1996  Addenda  to  QHO-1-1994, 
"Standard  for  the  Qualification  and 
Certification  of  Hazardous  Waste 
Incinerator  Operators,"  IBR  approved 
for§63.1206(c)(6)(iii). 

(3)  ANSI/ASME  PTC  19.10-1981, 
"Flue  and  Exhaust  Gas  Analyses  [Part 
10,  Instruments  and  Apparatus),"  IBR 
approved  for  §§  63.865(b), 
63.3360(e)(l)(iii),  63.4166(a)(3),  and 
63.5160(d)(l){iii). 


Subpart  MM— [Amended] 

3.  Section  63.860  is  amended  by: 

a.  Revising  paragraph  (b)  introductory 
text; 

b.  Revising  paragraph  (b)(5);  and 

c.  Adding  paragraph  (b)(7). 

The  revisions  and  addition  read  as 
follows: 

§63.860    Applicability  and  designation  of 
affected  source. 


(b)  Affected  sources.  The 
requirements  of  this  subpart  apply  to 
each  new  or  existing  affected  source 
listed  in  paragraphs  (b)(1)  through  (7)  of 
this  section: 
***** 

(5)  Each  new  or  existing  sulfite 
combustion  unit  located  at  a  sulfite  pulp 
mill,  except  such  existing  units  at 
Weyerhaeuser  Paper  Company's 
Cosmopolis,  Washington  facility 
(Emission  Unit  no.  AP-10). 
***** 

(7)  The  requirements  of  the  alternative 
standard  in  §  63.862(d)  apply  to  the  hog 
fuel  dryer  at  Weyerhaeuser  Paper 
Company's  Cosmopolis,  Washington 
facility  (Emission  Unit  no.  HD-14). 
*        *        *        *        * 

4.  Section  63.861  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  the  terms  Bag  leak 
detection  system.  Fabric  filter,  and  Hog 
fuel  dryer  to  read  as  follows: 

§63.861     Definitions. 

***** 

Bag  leak  detection  system  means  an 
instrument  that  is  capable  of  monitoring 
PM  loadings  in  the  exhaust  of  a  fabric 
filter  in  order  to  detect  bag  failures.  A 
bag  leak  detection  system  includes,  but 
is  not  limited  to,  an  instrument  that 
operates  on  triboelectric,  light 
scattering,  light  transmittance,  or  other 
principle  to  monitor  relative  PM 
loadings. 
***** 

Fabric  filter  means  an  air  pollution 
control  device  used  to  captiure  PM  by 
filtering  a  gas  stream  through  filter 
media;  also  known  as  a  baghouse. 

***** 

Hog  fuel  dryer  means  the  equipment 
that  combusts  fine  particles  of  wood 
waste  (hog  fuel)  in  a  fluidized  bed  and 
directs  the  heated  exhaust  stream  to  a 
rotary  dryer  containing  wet  hog  fuel  to 
be  dried  prior  to  combustion  in  the  hog 
fuel  boiler  at  Weyerhaeuser  Paper 
Company's  Cosmopolis,  Washington 
facility.  The  hog  fuel  dryer  at 
Weyerhaeuser  Paper  Company's 
■Cosmopolis,  Washington  facility  is 
Emission  Unit  no.  HD-14. 
***** 

5.  Section  63.862  is  amended  by: 

a.  Revising  paragraph  (a)(l)(i)(B); 

b.  Revising  paragraph  (a)(2);  and 

c.  Adding  paragraph  (d). 

The  revisions  and  addition  read  as 
follows: 

§63.862    Standards. 

(a)  Standards  forHAP  metals:  existing 
sources. 

(D*   *   * 


0)*  *  • 

(B)  The  owner  or  operator  of  each 
existing  kraft  or  soda  smelt  dissolving 
tank  must  ensure  that  the  concentration 
of  PM  in  the  exhaust  gases  discharged 
■to  the  atmosphere  is  less  than  or  equal 
to  0.10  kilogram  per  megagram  (kg/Mg) 
(0.20  pound  per  ton  (lb/ton))  of  black 
liquor  solids  fired. 
***** 

(2)  Except  as  specified  in  paragraph 
(d)  of  this  section,  the  owner  or  operator 
of  each  existing  sulfite  combustion  unit 
must  ensure  that  the  concentration  of 
PM  in  the  exhaust  gases  discharged  to 
the  atmosphere  is  less  than  or  equal  to 
0.O92  g/dscm  (0.040  gr/dscf)  corrected 
to  8  percent  oxygen. 
*        *        *        *        * 

(d)  Alternative  standard.  As  an  " 
alternative  to  meeting  the  requirements 
of  paragraph  (a)(2)  of  this  section,  the 
owner  or  operator  of  the  existing  hog 
fuel  dryer  at  Weyerhaeuser  Paper 
Company's  Cosmopolis,  Washington 
facility  (Emission  Unit  no.  HD-14)  must 
ensure  that  the  mass  of  PM  in  the 
exhaust  gases  discharged  to  the 
atmosphere  from  the  hog  fuel  dryer  is 
less  than  or  equal  to  4.535  kilograms  per 
hour  (kg/hr)  (10.0  pounds  per  hour  (lb/ 
hr)). 

6.  Section  63.864  is  revised  to  read  as 
follows: 

§63.864    Monitoring  requirements. 

(a)  General.  For  each  monitoring 
system  required  in  this  section,  the 
owner  or  operator  of  each  affected 
source  or  process  unit  must  develop  and 
make  available  for  inspection  by  the 
Administrator,  upon  request,  a  site- 
specific  monitoring  plan  that  addresses 
the  provisions  in  paragraphs  (a)(1) 
through  (6)  of  this  section. 

(1)  Installation  of  the  sampling  probe 
or  other  interface  at  a  measurement 
location  relative  to  each  affected  source 
or  process  unit  such  that  the 
measurement  is  reppsentative  of 
control  of  the  exhaust  emissions  [e.g., 
on  or  downstream  of  the  last  control 
device);  i 

(2)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
pariunetric  signal  analyzer,  and  the  data 
collection  and  reduction  system;  and  - 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  (e.g., 
calibrations). 

(4)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§63.8(c)(l).  (3),and(4)(ii); 

(5)  Ongoing  data  quality  assurance 
procediuBS  in  accordance  with  the 
general  requirements  of  §63. 8(d)(2);  and 
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(6)  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  with 
the  general  requirements  of  §§63. 10(c). 
(e)(1).  (e)(2){i)  and  63.866. 

(b)  The  owner  or  operator  of  each 
affected  source  or  process  unit  must 
conduct  a  performance  evaluation  of 
each  monitoring  system  in  accordance 
with  the  site-specific  monitoring  plan. 

(c)  The  owner  or  operator  of  each 
affected  source  or  process  unit  must 
operate  and  maintain  the  monitoring 
system  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

(d)  Continuous  opacity  monitoring 
system  (COMS).  The  owner  or  operator 
of  each  affected  kraft  or  soda  recovery 
furnace  or  lime  kiln  equipped  with  an 
ESP  must  install,  calibrate,  maintain, 
and  operate  a  COMS  according  to  the 
provisions  in  paragraphs  (d)(1)  through 
(4)  of  this  section. 

(1)  Each  COMS  must  be  installed, 
operated,  and  maintained  according  to 
Performance  Specification  1  of  40  CFR 
part  60,  appendix  B. 

(2)  A  performance  evaluation  of  each 
COMS  must  be  conducted  according  to 
the  requirements  in  §  63.8  and 
according  to  Performance  Specification 
1  of  40  CFR  part  60,  appendix  B. 

(3)  As  specified  in  §  63.8(c)(4)(i),  each 
COMS  must  complete  a  minimum  of 
one  cycle  of  sampling  and  analyzing  for 
each  successive  10-second  period  and 
one  cycle  of  data  recording  for  each 
successive  6-minute  period. 

(4)  The  COMS  data  must  be  reduced 
as  specified  in  §  63.8(g)(2). 

(e)  Continuous  parameter  monitoring 
system  (CPMS).  For  each  CPMS  required 
in  this  section,  the  owner  or  operator  of 
each  affected  source  or  process  unit 
must  meet  the  requirements  in 
paragraphs  (e)(1)  through  (14)  of  this 
section. 

(1)  Satisfy  all  requirements  of 
performance  specifications  for  CPMS 
upon  promulgation  of  such  performance 
specifications. 

(2)  Satisfy  all  requirements  of  quality 
assurance  (QA)  procedures  for  CPMS 
upon  promulgation  of  such  QA 
procedures. 

(3)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period. 

(4)  To  calculate  a  valid  hourly 
average,  there  must  be  at  least  four 
equally  spaced  values  for  that  hour, 
excluding  data  collected  during  the 
periods  described  in  paragraph  (e)(6)  of 
this  section. 

(5)  Have  valid  hourly  data  for  at  least 
75  percent  of  the  hours  during  the 
averaging  period. 

(6)  The  CPMS  data  taken  during 
periods  in  which  the  control  devices  are 


not  functioning  in  controlling 
emissions,  as  indicated  by  periods  of  no 
gas  flow  for  all  or  a  portion  of  an 
affected  source  or  process  unit,  must  not 
be  considered  in  the  averages. 

(7)  Calculate  3-hour  averages  using  all 
of  the  valid  hourly  averages  for  each 
operating  day  during  the  semiannual 
reporting  period. 

(8)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(9)  Except  for  redundant  sensors,  any 
device  that  is  used  to  conduct  an  initial 
validation  or  accuracy  audit  of  a  CPMS 
must  meet  the  accuracy  requirements 
specified  in  paragraphs  (e)(9)(i)  and  (ii) 
of  this  section. 

(i)  The  device  must  have  an  accuracy 
that  is  traceable  to  National  Institute  of 
Standards  and  Technology  standards. 

(ii)  The  device  must  be  at  least  three 
times  as  accurate  as  the  required 
acciu-acy  for  the  CPMS. 

(10)  The  owner  or  operator  of  each 
affected  kraft  or  soda  recovery  furnace, 
kraft  or  soda  lime  kiln,  sulfite 
combustion  unit,  or  kraft  or  soda  smelt 
dissolving  tank  equipped  with  a  wet 
scrubber  must  install,  calibrate, 
maintain,  and  operate  a  CPMS  that  can 
be  used  to  determine  and  record  the 
pressiue  drop  across  the  scrubber  and 
the  scrubbing  liquid  flow  rate  using  the 
procedures  in  §  63.8(c).  as  well  as  the 
procedures  in  paragraphs  (e)(10)(i)  and 
(ii)  of  this  section: 

(i)  The  monitoring  device  used  for  the 
continuous  measurement  of  the  pressure 
drop  of  the  gas  stream  across  the 
scrubber  must  be  certified  by  the 
manufacturer  to  be  accurate  to  within  a 
gage  pressure  of  ±500  pascals  (±2  inches 
of  water  gage  pressure):  and 

(ii)  The  monitoring  device  used  for 
continuous  measurement  of  the 
scrubbing  liquid  flow  rate  must  be 
certified  by  the  manufacturer  to  be 
accurate  within  ±5  percent  of  the  design 
scrubbing  liquid  flow  rate. 

(11)  The  owner  or  operator  of  each 
affected  semichemical  combustion  unit 
equipped  with  an  RTO  must  install, 
calibrate,  maintain,  and  operate  a  CPMS 
that  can  be  used  to  determine  and 
record  the  operating  temperature  of  the 
RTO  using  the  procedures  in  §  63.8(c). 
The  monitor  must  compute  and  record 
the  operating  temperature  at  the  point  of 
incineration  of  effluent  gases  that  are 
emitted  using  a  temperature  monitor 
acciuate  to  within  ±1  percent  of  the 
temperature  being  measured. 

(12)  The  owner  or  operator  of  the 
affected  hog  fuel  dryer  at  Weyerhaeuser 
Paper  Company's  Cosmopolis, 
Washington  facility  (Emission  Unit  no. 
HD-14)  must  meet  the  requirements  in 
paragraphs  (e)(12)(i)  through  (xi)  of  this 


section  for  each  bag  leak  detection 
system. 

(i)  The  owner  or  operator  must  install, 
calibrate,  maintain,  and  operate  each  . 
triboelectric  bag  leak  detection  system 
according  to  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  (EPA-454/R-98- 
015,  September  1997).  This  document  is 
available  from  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA);  Office  of 
Air  Quality  Planning  and  Standards; 
Emissions,  Monitoring  and  Analysis 
Division;  Emission  Measurement 
Center,  MD-D205-O2,  Research  Triangle 
Park,  NC  27711.  This  document  is  also 
available  on  the  Technology  Transfer 
Network  under  Emission  Measurement 
Center  Continuous  Emission 
Monitoring.  The  owner  or  operator  must 
install,  calibrate,  maintain,  and  operate 
other  types  of  bag  leak  detection 
systems  in  a  manner  consistent  with  the 
manufacturer's  written  specifications 
and  recommendations. 

(ii)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(iii)  The  bag  leak  detection  system 
sensor  must  provide  an  output  of 
relative  PM  loadings. 

(iv)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
continuously  record  the  output  signal 
from  the  sensor. 

(v)  The  bag  leak  detection  system 
must  be  equipped  with  an  audible  alarm 
system  that  will  sound  automatically 
when  an  increase  in  relative  PM 
emissions  over  a  preset  level  is  detected. 
The  alarm  must  be  located  where  it  is 
easily  heard  by  plant  operating 
personnel. 

(vi)  For  positive  pressiue  fabric  filter 
systems,  a  bag  leak  detector  must  be 
installed  in  each  baghouse  compartment 
or  cell. 

(vii)  For  negative  pressure  or  induced 
air  fabric  filters,  the  bag  leak  detector 
must  be  installed  downstream  of  the 
fabric  filter. 

(viii)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(ix)  The  baseline  output  must  be 
established  by  adjusting  the  range  and 
the  averaging  period  of  the  device  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  according  to  section 
5.0  of  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance." 

(x)  Following  initial  adjustment  of  the 
system,  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  detailed  in  the  site-specific 


monitoring  plan.  In  no  case  may  the 
sensitivity  be  increased  by  more  than 
100  percent  or  decreased  more  than  50 
percent  over  a  365-day  period  unless 
such  adjustment  follows  a  complete 
fabric  filter  inspection  which 
demonstrates  that  the  fabric  filter  is  in 
good  operating  condition.  Record  each 
adjustment. 

(xi)  The  owner  or  operator  must 
record  the  results  of  each  inspection, 
calibration,  and  validation  check. 

(13)  The  owner  or  operator  of  each 
affected  source  or  process  unit  that  uses 
an  ESP,  wet  scrubber,  RTO,  or  fabric 
filter  may  monitor  alternative  control 
device  operating  parameters  subject  to 
prior  written  approval  by  the 
Administrator. 

(14)  The  owner  or  operator  of  each 
affected  source  or  process  unit  that  uses 
an  air  pollution  control  system  other 
than  an  ESP,  wet  scrubber,  RTO,  or 
fabric  filter  must  provide  to  the 
Administrator  an  alternative  monitoring 
request  that  includes  the  site-specific 
monitoring  plan  described  in  paragraph 
(a)  of  this  section,  a  description  of  the 
control  device,  test  results  verifying  the 
performance  o£^the  control  device,  the 
appropriate  operating  parameters  that 
will  be  monitored,  and  the  frequency  of 
measuring  and  recording  to  establish 
continuous  compliance  with  the 
standards.  The  alternative  monitoring 
request  is  subject  to  the  Administrator's 
approval.  The  owner  or  operator  of  the 
affected  source  or  process  unit  must 
install,  calibrate,  operate,  and  maintain 
the  monitor(s)  in  accordance  with  the 
alternative  monitoring  request  approved 
by  the  Administrator.  The  owner  or 
operator  must  include  in  the 
information  submitted  to  the 
Administrator  proposed  performance 
specifications  and  quality  assurance 
procedures  for  the  monitors.  The       « 
Administrator  may  request  further 
information  and  will  approve  acceptable 
test  methods  and  procedures.  The 
owner  or  operator  must  monitor  the 
parameters  as  approved  by  the 
Administrator  using  the  methods  and 
procedures  in  the  alternative  monitoring 
request. 

(f)  If  flow  to  a  control  device  could  be 
intermittent,  the  owner  or  operator  must 
install,  calibrate,  and  operate  a  flow 
indicator  at  the  inlet  or  outlet  of  the 
control  device  to  identify  periods  of  no 
gas  flow. 

(g)  The  owner  or  operator  of  each 
affected  source  or  process  unit 
complying  with  the  gaseous  organic 
HAP  standard  of  §  63.862(c)(1)  through 
the  use  of  an  NDCE  recovery  furnace 
equipped  with  a  dry  ESP  system  is  not 
required  to  conduct  any  continuous 


monitoring  to  demonstrate  compliance 
with  the  gaseous  organic  HAP  standard. 

(h)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  the  owner  or 
operator  of  the  affected  source  or 
process  unit  must  monitor  continuously 
(or  collect  data  at  all  required  intervals) 
at  all  times  that  the  affected  source  is 
operating,  including  periods  of  startup, 
shutdown,  and  malfimction. 

(i)  The  owner  or  operator  of  an 
affected  source  or  process  unit  may  not 
use  data  recorded  during  monitoring 
malfunctions,  associated  repairs, 
required  quality  assiu-ance  or  control 
activities,  and  periods  of  no  gas  flow  for 
all  or  a  portion  of  an  affected  source  or 
process  unit  in  data  averages  and 
calculations  used  to  report  emission  or 
operating  levels,  nor  may  such  data  be 
used  in  fulfilling  a  minimum  data 
availability  requirement,  if  applicable. 
The  owner  or  operator  must  use  all  of 
the  data  collected  during  all  other 
periods  in  assessing  the  operation  of  the 
control  device  and  associated  control 
system. 

(j)  Determination  of  operating  ranges. 
(1)  During  the  initial  performance  test 
required  in  §  63.865,  the  owner  or 
operator  of  any  affected  source  or 
process  unit  must  establish  operating 
ranges  for  the  monitoring  parameters  in 
paragraphs  (e)(10)  through  (14)  of  this 
section,  as  appropriate;  or 

(2)  Tbe  owner  or  operator  may  base 
operating  ranges  on  values  recorded 
during  previous  performance  tests  or 
conduct  additional  performance  tests  for 
the  specific  purpose  of  establishing 
operating  ranges,  provided  that  test  data 
used  to  establish  die  operating  ranges 
are  or  have  been  obtained  using  the  test 
methods  required  in  this  subpart.  The 
owner  or  operator  of  the  affected  source 
or  process  imit  must  certify  that  all 
control  techniques  and  processes  have 
not  been  modified  subsequent  to  the 
testing  upon  which  the  data  used  to 
establish  the  operating  parameter  ranges 
were  obtained. 

(3)  The  owner  or  operator  of  an 
affected  source  or  process  unit  may 
establish  expanded  or  replacement 
operating  ranges  for  the  monitoring 
parameter  values  listed  in  paragraphs 
(e)(10)  through  (14)  of  this  section  and 
established  in  paragraph  (j)(l)  or  (2)  of 
this  section  during  subsequent 
performance  tests  using  the  test 
methods  in  §63.865. 

(4)  The  owner  or  operator  of  the 
affected  source  or  process  unit  must 
continuously  monitor  each  parameter 
and  determine  the  arithmetic  average 


value  of  each  parameter  during  each 
performance  test.  Multiple  performance  ■ 
tests  may  be  conducted  to  establish  a 
range  of  parameter  values. 

(5)  During  the  period  of  each 
performance  test,  the  owner  or  operator 
of  the  affected  source  or  process  unit 
must  establish  the  operating  range  for 
each  monitoring  parameter  according  to 
the  requirements  in  paragraphs  (j)(5)(i) 
and  (ii)  of  this  section. 

(i)  For  wet  scrubbers,  the  owner  or 
operator  must  record  the  pressure  drop 
across  the  scrubber  and  the  scrubbing 
liquid  flow  rate  over  the  same  time 
period  as  the  performance  test  while  the 
vent  stream  is  routed  and  constituted 
normally.  The  owner  or  operator  must 
locate  the  pressure  and  flow  monitoring 
devices  in  positions  that  provide 
representative  measurements  of  these 
parameters. 

(ii)  For  RTO,  the  owner  or  operator 
must  record  the  operating  temperature 
averaged  over  the  same  time  period  as 
the  performance  test.  The  owner  or 
operator  must  locate  the  temperature 
monitor  in  a  position  that  provides  a 
representative  temperature. 

(6)  During  the  period,  if  any.  between 
the  compliance  date  specified  for  the 
affected  source  in  §  63.863  and  the  date 
upon  which  monitoring  systems  have 
been  installed  and  validated  and  any 
applicable  operating  ranges  for 
monitoring  parameters  have  been  set, 
the  owner  or  operator  of  the  affected 
source  or  process  imit  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(k)  On-going  compliance  provisions. 
(1)  Following  the  compliance  date, 
owners  or  operators  of  all  affected 
sources  or  process  units  are  required  to 
implement  corrective  action,  as 
specified  in  the  startup,  shutdown,  and 
malfunction  plan  prepared  under 
§  63.866(a)  if  the  monitoring 
exceedances  in  paragraphs  (k)(l)(i) 
through  (vi)  of  this  section  occur: 

(i)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace  or  lime  kiln  equipped 
with  an  ESP,  when  the  average  of  ten 
consecutive  6-minute  averages  result  in 
a  measurement  greater  than  20  percent 
opacity; 

(ii)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace,  kraft  or  soda  smelt 
dissolving  tank,  kraft  or  soda  lime  kiln, 
or  sulfite  combustion  unit  equipped 
with  a  wet  scrubber,  when  any  3 -hour 
average  parameter  value  is  outside  the 
range  of  values  established  in  paragraph 
(j)  of  this  section. 

(iii)  For  a  new  or  existing 
demichemical  combustion  unit 
equipped  with  an  RTO,  when  any  1- 
houi  average  temperature  falls  below 
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the  temperature  established  in 
paragraph  (j)  of  this  section; 

(iv)  For  the  hog  fuel  dryer  at 
Weyerhaeuser  Paper  Company's 
Cosmopolis.  Washington  facility 
(Emission  Unit  no.  HD-14).  when  the 
bag  leak  detection  system  alarm  sounds. 

(v)  For  an  affected  source  or  process 
unit  equipped  with  an  ESP.  wet 
scrubber,  RTO,  or  fabric  filter  and 
monitoring  alternative  operating 
parameters  established  in  paragraph 
(e)(13)  of  this  section,  when  any  3-hour 
average  value  is  outside  the  range  of 
parameter  values  established  in 
paragraph  (j)  of  this  section;  and 

(vi)  For  an  affected  source  or  process 
unit  equipped  with  an  alternative  air 
pollution  control  system  and  monitoring 
operating  parameters  approved  by  the 
Administrator  as  established  in 
paragraph  {e)(14)  of  this  section,  when 
any  3-hour  average  value  is  outside  the 
range  of  parameter  values  established  in 
paragraph  (j)  of  this  section. 

(2)  Following  the  compliance  date, 
owners  or  operators  of  all  affected 
sources  or  process  units  are  in  violation 
of  the  standards  of  §  63.862  if  the 
monitoring  exceedances  in  paragraphs 
{k)(2)(i)  through  (vii)  of  this  sectipn 
occur: 

(i)  For  an  existing  kraft  or  soda 
recovery  furnace  equipped  with  an  ESP, 
when  opacity  is  greater  than  35  percent 
for  6  percent  or  more  of  the  operating 
time  within  any  quarterly  period; 

(ii)  For  a  new  kraft  or  soda  recovery 
furnace  or  a  new  or  existing  lime  kiln 
equipped  with  an  ESP,  when  opacity  is 
greater  than  20  percent  for  6  percent  or 
more  of  the  operating  time  within  any 
quarterly  period; 

(iii)  For  a  new  or  existing  kraft  or  soda 
recovery  furnace,  kraft  or  soda  smelt 
dissolving  tank,  kraft  or  soda  lime  kiln. 


or  sulfite  combustion  unit  equipped 
with  a  wet  scrubber,  when  six  or  more 
3-hour  average  parameter  values  within 
any  6-month  reporting  period  are 
outside  the  range  of  values  established 
in  paragraph  (j)  of  this  section; 

(iv)  For  a  new  or  existing 
semichemical  combustion  unit 
equipped  with  an  RTO,  when  any  3- 
hour  average  temperature  falls  below 
the  temperature  established  in 
paragraph  (j)  of  this  section; 

(v)  For  the  hog  fuel  dryer  at 
Weyerhaeuser  Paper  Company's 
Cosmopolis,  Washington  facility        ^ 
(Emission  Unit  no.  HD-14),  when 
corrective  action  is  not  initiated  within 
1  hour  of  a  bag  leak  detection  system 
alarm,  corrective  action  is  not 
completed  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan,  and  the  alarm  is  engaged  for  more 
than  5  percent  of  the  total  operating 
time  in  a  6-month  block  reporting 
period.  In  calculating  the  operating  time 
fraction,  if  inspection  of  the  fabric  filter 
demonstrates  that  no  corrective  action  is 
required,  no  alarm  time  is  counted;  if 
corrective  action  is  required,  each  alarm 
is  counted  as  a  minimum  of  1  hour;  if 
corrective  action  is  not  initiated  within 
1  hour,  the  alarm  time  is  counted  as  the 
actual  amount  of  time  taken  to  initiate 
corrective  action. 

(vi)  For  an  affected  source  or  process 
unit  equipped  with  an  ESP,  wet 
scrubber,  RTO,  or  fabric  filter  and 
monitoring  alternative  operating 
parameters  established  in  paragraph 
(e)(13)  of  this  section,  when  six  or  more 
3-hour  average  values  within  any  6- 
month  reporting  period  are  outside  the 
range  of  parameter  values  established  in 
paragraph  (j)  of  this  section;  and 

(vii)  For  an  affected  source  or  process 
unit  equipped  with  an  alternative  air 


pollution  control  system  and  monitoring 
operating  parameters  approved  by  the 
Administrator  as  established  in 
paragraph  (e)(14}  of  this  section,  when 
six  or  more  3-hour  average  values 
within  any  6-month  reporting  period  are 
outside  the  range  of  parameter  values 
established  in  paragraph  (j)  of  this 
section. 

(3)  For  purposes  of  determining  the 
number  of  nonopacity  monitoring 
exceedances,  no  more  than  one 
exceedance  will  be  attributed  in  any 
given  24-hour  period. 

7.  Section  63.865  is  amended  by: 

a.  Adding  §  63.865  introductory  text, 
revising  paragraph  (a)(1).  and  adding 
paragraph  (a)(2)(vi); 

b.  Revising  paragraphs  (b) 
introductory  text,  (b)(1).  (b)(2).  (b)(3), 
and  (b)(5).  and  adding  paragraphs 
(b)(5)(i)  through  (iv);     • 

c.  Revising  paragraph  (c); 

d.  Revising  paragraphs  (d) 
introductory  text  and  (d)(1);  and 

e.  Removing  paragraphs  (e)  and  (f). 
The  revisions  and  additions  read  as 

follows: 

§  63.865    Performance  test  requirements 
and  test  mettiods 

The  owner  or  operator  of  each 
affected  source  or  process  unit  subject  to 
the  requirements  of  this  subpart  is 
required  to  conduct  an  initial 
performance  test  using  the  test  methods 
and  procedures  listed  in  §  63.7  and 
paragraph  (b)  of  this  section,  except  as 
provided  in  paragraph  (c)(1)  of  this 
section. 

(a)*  *   * 

(1)  Determine  the  overall  PM  emission 
limit  for  the  chemiccd  recovery  system 
at  the  mill  using  Equation  1  of  this 
section  as  follows: 


ELpM  — 


PM 


[(C...  RfKQrFu.  )  -^  (Cref.  LK  )(QlK.cH  )](F1) 


(BLS,^)-KERI„f.sDT 


(Eq.  1) 


Where: 

ELpM  =  Overall  PM  emission  limit  for  all 
existing  process  units  in  the 
chemical  recovery  system  at  the 
kraft  or  soda  pulp  mill,  kg/Mg  (lb/ 
ton)  of  black  liquor  solids  fired; 

CretRF  =  Reference  concentration  of  0.10 
g/dscm  (0.044  gr/dscf)  corrected  to 
8  percent  oxygen  for  existing  kraft 
or  soda  recovery  furnaces; 

Orfioi  =  Sum  of  the  average  volumetric 
gas  flow  rates  measured  during  the 
.    performance  test  and  corrected  to  8 
percent  oxygen  for  all  existing 
recovery  furnaces  in  the  chemical 


recovery  system  at  the  kraft  or  soda 
pulp  mill,  dry  standard  cubic 
meters  per  minute  (dscm/min)  (dry 
standard  cubic  feet  per  minute 
[dscf/min]); 

Cref.LK  =  Reference  concentration  of  0.15 
g/dscm  (0.064  gr/dscf)  corrected  to 
10  percent  oxygen  for  existing  kraft 
or  soda  lime  kilns; 

Qi.Ktoi  =  Sum  of  the  average  volumetric 
gas  flow  rates  measured  during  the 
performance  test  and  corrected  to 
10  percent  oxygen  for  all  existing 
lime  kilns  in  the  chemical  recovery 


system  at  the  kraft  or  soda  pulp 
mill,  dscm/min  (dscf/min); 

Fl  =  Conversion  factor,  1.44  minutes  • 
kilogram/day  •  gram  (min  •  kg/d  • 
g)  (0.206  minutes  •  pound/day  • 
grain  [min  •  Ib/d  •  gr]); 

BLS,„,  =  Sum  of  the  average  black  liquor 
solids  firing  rates  of  all  existing 
recovery  furnaces  in  the  chemical 
recovery  system  at  the  kraft  or  soda 
pulp  mill  measured  during  the 
performance  test,  megagrams  per 
day  (Mg/d)  (tons  per  day  [ton/d])  of 
black  liquor  solids  fired;  and 
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ERlref.sDT  =  Reference  emission  rate  of 
0.10  kg/Mg  (0.20  lb/ton)  of  black 
liquor  solids  fired  for  existing  kraft 
or  soda  smelt  dissolving  tanks. 

(2)*  *  * 

(vi)  After  the  Administrator  has 
approved  the  PM  emissions  limits  for 
each  kraft  or  soda  recovery  furnace, 
smelt  dissolving  tank,  and  lime  kiln,  the 
owner  or  operator  complying  with  an 
overall  PM  emission  limit  established  in 
§  63.862(a)(l)(ii)  must  demonstrate 
compliance  with  the  HAP  metals 
standard  by  demonstrating  compliance 
with  the  approved  PM  emissions  limits 
for  each  affected  kraft  or  soda  recovery 
furnace,  smelt  dissolving  tank,  and  lime 
kiln,  using  the  test  methods  and 
procedures  in  paragraph  (b)  of  this 
section. 

(b)  The  owner  or  operator  seeking  to 
determine  compliance  with  §  63.862(a), 
(b),  or  (d)  must  use  the  procedxu^s  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  For  purposes  of  determining  the 
concentration  or  mass  of  PM  emitted 
from  each  kraft  or  soda  recovery 
furnace,  sulfite  combustion  unit,  smelt 
dissolving  tank,  lime  kiln,  or  the  hog 
fuel  dryer  at  Weyerhaeuser  Paper 
Company's  Cosmopolis.  Washington 
facility  (Emission  Unit  no.  HD-14). 
Method  5  or  29  in  appendix  A  of  40  CFR 
part  60  must  be  used,  except  that 
Method  17  in  appendix  A  of  40  CFR 
part  60  may  be  used  in  lieu  of  Method 

5  or  Method  29  if  a  constant  value  of 
0.009  g/dscm  (0.004  gr/dscf)  is  added  to 
the  results  of  Method  17.  and  the  stack 
temperature  is  no  greater  than  205  °C 
(400  °F).  For  Methods  5.  29.  a^id  17.  the 
sampling  time  and  sample  volume  for 
each  run  must  be  at  least  60  minutes 
and  0.90  dscm'  (31.8  dscf),  and  water 
must  be  used  as  the  cleanup  solvent 
instead  of  acetone  in  the  sample 
recovery  procedure. 

(2)  For  sources  complying  with 

§  63.862(a)  or  (b).  the  PM  concentration 
must  be  corrected  to  the  appropriate 
oxygen  concentration  using  Equation  7 
of  this  section  as  follows: 


r     =c      X 


(21 -X) 


(Eq.  7) 
(21 -Y)  ^ 

Where: 

CcoTT  =  The  measured  concentration 
corrected  for  oxygen,  g/dscm  (gr/ 
dscf); 
Cmea>  =  Thc  measurod  concentration 
uncorrected  for  oxygen,  g/dscm  (gr/ 
dscf); 
X  =  The  corrected  voliunetric  oxygen 
concentration  (8  percent  for  kraft-or 
soda  recovery  furnaces  and  sulfite 
combustion  units  and  10  percent  for 
kraft  or  soda  lime  kilns);  and 
Y  =  The  measiued  average  volumetric 
oxygen  concentration. 
(3)  Method  3A  or  3B  in  appendix  A 
of  40  CFR  part  60  must  be  used  to 
determine  the  oxygen  concentration. 
The  voluntary  consensus  standard 
ANTsI/ASME  PTC  19.10-1981— Part  10 
(incorporated  by  reference — see  §  63.14) 
may  be  used  as  an  alternative  to  using 
Method  33.  The  gas  sample  must  be 
taken  at  the  same  time  and  at  the  same 
traverse  points  as  the  particulate 
sample. 
***** 

(5)(i)  For  purposes  of  selecting 
sampling  port  location  and  number  of 
traverse  points.  Method  1  or  1 A  in 
appendix  A  of  40  CFR  part  60  must  be 
used; 

(ii)  For  purposes  of  determining  stack 
gas  velocity  and  volumetric  flow  rate. 
Method  2.  2A,  2C.  2D.  2F.  or  2G  in 
appendix  A  of  40  CFR  part  60  must  be 
used; 

(iii)  For  purposes  of  conducting  gas 
analysis.  Method  3,  3A.  or  3B  in 
appendix  A  of  40  CFR  part  60  must  be 
used.  The  voluntary  consensus  standard 
ANSl/ASME  PTC  19.10-1981— Part  10 
(incorporated  by  reference — see  §  63.14) 
may  be  used  as  an  alternative  to  using 
Method  3B;  and 

(iv)  For  purposes  of  determining 
moisture  content  of  stack  gas,  Method  4 
in  appendix  A  of  40  CFR  part  60  must 
be  used. 


(c)  The  owner  or  operator  of  each 
affected  source  or  process  unit  * 

complying  with  the  gaseous  organic 
HAP  standard. in  §  63.862(c)(1)  must 
demonstrate  compliance  according  to 
the  provisions  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  The  owner  or  operator  complying 
through  the  use  of  an  NDCE  recovery 
furnace  equipped  with  a  dry  ESP  system 
is  not  required  to  conduct  any 
performance  testing  to  demonstrate 
compliance  with  the  gaseous  organic 
HAP  standard. 

(2)  The  owner  or  operatop;omplying 
without  using  an  NDCE  recovery 
furnace  equipped  with  a  dry  ESP  system 
must  use  Method  308  in  appendix  A  of 
this  part,  as  well  as  the  methods  listed 
in  paragraphs  (b)(5){i)  through  (iv)  of 
this  section.  The  sampling  time  and 
sample  volume  for  each  Method  308  run 
must  be  at  least  60  minutes  and  0.0T4 
dscm  (0.50  dscf),  respectively. 

(i)  The  emission  rate  from  any  new 
NDCE  recovery  furnace  must  be      ^ 
determined  using  Equation  9  of  this 
section  as  follows: 


ER 


NDCE 


BLS 


(Eq.  9) 


Where: 

ERndce  =  Methanol  emission  rate  ft-om 
the  NDCE  recovery  furnace,  kg/Mg 
(lb/ton)  of  black  liquor  solids  fired; 

MRmcas  =  Measured  methanol  mass 
emission  rate  fi-om  the  NDCE 
recovery  furnace,  kg/hr  (Ib/hr);  and 

BLS  =  Average  black  liquor  solids  firing 
rate  of  the  NDCE  recovery  furnace, 
megagrams  per  hour  (Mg/hr)  (tons 
per  hour  (ton/hr))  determined  using 
process  data  measured  during  the 
performance  test. 

(ii)  The  emission  rate  ft'om  any  new 
DCE  recovery  furnace  system  must  be 
determined  using  Equation  10  of  this 
section  as  follows: 


ER 


DCE 


(MR„^as.RF)l     [MR 


BLS 


RF 


]-F 


>^meas,  BLO 


BLS 


BLO 


(Eq.  10) 


Where: 

ERdce  =  Methanol  emission  rate  from 
each  DCE  recovery  furnace  system, 
kg/Mg  (lb/ton)  of  black  liquor  solids 
fijed; 

MRmeas.RF  =  Average  measured  methanol 
mass  emission  rate  from  each  DCE 
recovery  furnace,  kg/hr  (Ib/hr); 


MRmeas.BLo  =  Average  measured 

methanol  mass  emission  rate  from 
the  black  liquor  oxidation  system, 
kg/hr  (Ib/hr); 

BLSrf  =  Average  black  liquor  solids 
firing  rate  for  each  DCE  recovery 
furnace,  Mg/hr  (ton/hr)  determined 


using  process  data  measured  during 
the  performance  test;  and 

BLSblo  =  The  average  mass  rate  of  black 
liquor  solids  treated  in  the  black 
liquor  oxidation  system,  Mg/hr 
(ton/hr)  determined  using  process 
data  measured  diu'ing  the 
performance  test. 
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(d)  The  owner  or  operator  seeking  to 
determine  compliance  with  the  gaseous 
organic  HAP  standards  in  §  63.862(c)(2) 
for  semichemical  combustion  units 
must  use  Method  25A  in  appendix  A  of 
40  CFR  part  60,  as  well  as  the  methods 
listed  in  paragraphs  (b)(5)(i)  through  (iv) 
of  this  section.  The  sampling  time  for 
each  Method  25A  run  must  be  at  least 
60  minutes.  The  calibration  gas  for  each 
Method  25A  run  must  be  propane. 

(1)  The  emission  rate  from  any  new  or 
existing  semichemical  combustion  unit 
must  be  determined  using  Equation  1 1 
of  this  section  as  follows: 


.ER 


sccu 


.(THCnjeJ 


BLS 


(Eq.  11) 


Where: 

ERsccu  =  THC  emission  rate  reported  as 

carbon  from  each  semichemical 

combustion  unit,  kg/Mg  (lb/ton)  of 

black  liquor  solids  Tired; 
THCmeas  =  Measured  THC  mass 

emission  rate  reported  as  carbon, 

kg/hr  (Ib/hr);  and 
BLS  =  Average  black  liquor  solids  Tiring 

rate,  Mg/hr  (ton/hr);  determined 

using  process  data  measured  during 

the  performance  test. 
***** 

8.  Section  63.866  is  amended  by: 

a.  Revising  paragraph  (c)  introductory 
text; 

b.  Revising  paragraph  (c)(1); 

c.  Revising  paragraph  (c)(2);  emd 

d.  Adding  paragraph  (c)(7). 

The  revisions  and  addition  read  as 
follows: 

§63.866    Recordkeeping  requirements. 

***** 

(c)  In  addition  to  the  general  records 
required  by  §  63.10(b)(2),  the  owner  or 
operator  must  maintain  records  of  the 
information  in  paragraphs  (c)(1)  through 
(7)  of  this  section: 

(1)  Records  of  black  liquor  solids 
Tiring  rates  in  units  of  Mg/d  or  ton/d  for 
all  recovery  furnaces  and  semichemical 
combustion  units; 


(2)  Records  of  CaO  production  rates  in 
units  of  Mg/d  or  ton/d  for  all  lime  kilns; 

***** 

(7)  For  the  bag  leak  detection  system 
on  the  hog  fuel  dryer  fabric  filter  at 
Weyerhaeuser  Paper  Company's 
Cosmopolis,  Washington  facility 
(Emission  Unit  no.  HD-14),  records  of 
each  alarm,  the  time  of  the  alarm,  the 
time  corrective  action  was  initiated  and 
completed,  and  a  brief  description  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken. 
***** 

9.  Section  63.867  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§63.867    Reporting  requirements. 

(a)  *   *   * 

(3)  In  addition  to  the  requirements  [n 
subpart  A  of  this  part,  the  owner  or 
operator  of  the  hog  fuel  dryer  at 
Weyerhaeuser  Paper  Company's 
Cosmopolis,  Washington  facility  , 
(Emission  Unit  no.  HD-14)  must 
include  analysis  and  supporting 
documentation  demonstrating 
conformance  with  EPA  guidance  and 
specifications  for  bag  leak  detection 
systems  in  §  63.864(a)(7)  in  the 
Notification  of  Compliance  Status. 
***** 

|FR  Doc.  03-3702  Filed  2-14-03;  8:45  am) 
BILLING  CODE  6560-50-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Income  Level  for  Individuals  Eligible 
for  Assistance 

agency:  Legal  Services  Corporation. 
action:  Final  rule. 

summary:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  establish  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance.  This  document  updates  the 


specified  income  levels  to  reflect  the 
annual  amendments  to  the  Federal 
Poverty  Guidelines  as  issued  by  the 
Department  of  Health  and  Human 
Services. 

EFFECTIVE  DATE:  This  rule  is  effective  as 
of  February  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  Street  NE., 
Washington,  DC  20002-4250;  (202)  336- 
8817;  mcondray@lsc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act"),  42  U.S.C. 
2996f(a)(2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
account  along  with  income. 

Section  1611.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 
income  level  equivalent  to  one  hundred 
and  twenty-five  percent  (125%)  of  the 
Federal  Poverty  Guidelines.  Since  1982, 
the  Department  of  Health  and  Human 
Services  has  been  responsible  for 
updating  and  issuing  the  Poverty 
Guidelines.  The  revised  figures  for  2003 
set  out  below  are  equivalent  to  125%  of 
the  current  Poverty  Guidelines  as 
published  on  February  7.  2003  (68  FR 
6457). 

List  of  Subjects  in  45  CFR  1611 

Grant  programs — law.  Legal  services. 

For  reasons  set  forth  above,  45  CFR 
1611  is  amended  as  follows: 

PART  1 61 1  —ELIGIBILITY 

1.  The  authority  citation  for  Part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1),  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974,  42 
U.S.C.  2996e(b)(l).  2996f(a)(l).  2996aa)(2). 

2.  Appendix  A  of  Part  1611  is  revised 
to  read  as  follows: 
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Appendix  A  of  Part  1611- 

-Legal  Services  Corporation  2003  Poverty  Guidelines* 

Size  of  family  unit 

48  Contiguous 

States  and  the 

District  of 

Columbia' 

Alaska" 

Hawaii'" 

i 

$11,225 
15,150 
19,075 
23,000 
30,850 
34,775 
38;700 

$14,013 
18,925 
23,838 
28,750 
38,575 
43,488 
48,400 

$12,913 

p 

17,425 

-a                                                                      

21,938 

A                                                 '     

26,450 

6                                                      

35,475 

7                                                              

39,988 

8  : 

44.500 

•The  figures  in  this  table  represent  125%  of  the  poverty  guidelines  by  faniily  size  as  determined  by  the  Department  of  Health  and  Human 

'  For  family  units  with  more  than  eight  members,  add  $3,925  for  each  additional  memt>er  in  a  family. 
"  For  family  units  with  more  than  eight  members,  add  $4,913  for  each  additional  member  in  a  family. 
•"  For  family  units  with  more  than  eight  members,  add  $4,513  for  each  additional  member  in  a  family. 


Victor  M .  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  03-3780  Filed  2-14-03;  8:45  am] 

BILUNG  CODE  70S0-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
[I.D.  020603C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslu;  Sablefish  Managed 
Under  the  Individual  Fishing  Quota 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  fishing  season  dates. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  sablefish  with  fixed  gear 
managed  under  the  Individual  Fishing 
Quota  (IFQ)  program.  The  season  will 
open  1200  hrs,  Alaska  local  time  (A.l.t.), 
March  1,  2003,  and  will  close  1200  hrs, 
A.l.t.,  November  15,  2003.  This  period 
is  the  same  as  the  2003  IFQ  and 
Community  Development  Quota  season 
for  Pacific  halibut  adopted  by  the 
International  Pacific  Halibut 
Commission  (IPHC).  The  IFQ  halibut 
season  is  specified  by  a  separate 
publication  in  the  Federal  Register  of 
annual  management  measures  pursuant 
to  50  CFR  300.62. 

DATES:  Effective  1200  hrs,  A.l.t.,  March 
1.  2003, 1200  hrs,  A.l.t.,  November  15, 
2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Beginning 
in  1995,  fishii^  for  Pacific  halibut 
[Hippoglossus  stenolepis)  and  sablefish 
[Anoplopoma  fimbria)  with  fixed  gear 
in  the  IFQ  regulatory  defined  in  §  679.2 
has  been  managed  under  the  IFQ 
Program.  The  IFQ  Program  is  a 
regulatory  regime  designed  to  promote 
the  conservation  and  management  of 
these  fisheries  and  to  further  the 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  the  Northern  Pacific  Halibut 
Act.  Persons  holding  quota  share  receive 
an  annual  allocation  of  IFQ.  Persons 
receiving  an  annual  allocation  of  IFQ 
are  authorized  to  harvest  IFQ  species 
within  specified  limitations.  Further 
information  on  the  implementation  of 
the  IFQ  Program,  and  the  rationale 
supporting  it,  are  contained  in  the 
preamble  to  the  final  rule  implementing 
the  IFQ  Program  published  in  the 
Federal  Register,  November  9,  1993  (58 
FR  59375)  and  subsequent  amendments. 
This  announcement  is  consistent  with 
§  679.23(g)(1),  which  requires  that  the 
directed  fishing  season  for  sablefish 
managed  under  the  IFQ  program  be 
specified  by  the  Administrator,  Alaska 
Region,  and  announced  by  publication 
in  the  Federal  Register.  This  method  of 
season  announcement  was  selected  to 
facilitate  coordination  between  the 
sablefish  season,  chosen  by  the 
Administrator,  Alaska  Region,  and  the 
halibut  season,  chosen  by  the  IPHC.  The 
directed  fishing  season  for  sablefish 
with  fixed  gear  managed  under  the  IFQ 
program  will  open  1200  hrs,  A.l.t., 
March  1,  2003,  and  will  close  1200  hrs, 
A.l.t.,  November  15,  2003.  This  period 


runs  concurrently  with  the  IFQ  season 
for  Pacific  halibut  announced  by  the 
IPHC.  The  IFQ  halibut  season  is 
specified  by  a  separate  publication  in 
the  Federal  Register  of  annual 
management  measures  pursuant  to  50 
CFR  300.62. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  pursuant  to  the  authority  set 
forth  at  5  U.S.C.  553(b)(B)  as  such 
requirement  is  contrary  to  the  public 
interest.  This  requirement  is  contrary  to 
the  public  interest  as  it  would  delay  the 
opening  of  the  sablefish  fishery  thereby 
increasing  bycatch  and  regulator^' 
discards  between  the  sablefish  fisherv' 
and  the  halibut  fishery,  thus  preventing 
the  accomplishment  of  the  management 
objective  for  simultaneous  opening  of 
these  two  fisheries. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by 
§  679.23(g)(1)  and  is  exempt  fromreview 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  11.  2003. 
Richard  W.  Surdi. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
[FR  Doc.  03-3847  Filed  2-12-03;  4:03  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Natural  Resources  Conservation 
Service 

7  CFR  Part  1470 

Conservation  Security  Program 

AGEMCY:  Comtnodity  Credit  Corporation 
and  the  Natural  Resources  Conservation 
Service,  USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

SUMMARY:  The  Conservation  Security 
Program  (CSP)  is  authorized  by  Title 
XII,  Chapter  2.  Subchapter  A,  of  the 
Food  Security  Act  of  1985,  as  amended 
by  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  The  Natural 
Resources  Conservation  Service  (NRCS) 
administers  CSP.  Under  CSP,  NRCS  is 
authorized  to  provide  financial  and 
technical  assistance  to  owners  and 
operators  of  agricultural  operations  to 
promote  conservation  and  improvement 
of  the  quality  of  soil,  water,  air,  energy, 
plant  and  animal  life,  and  other 
conservation  purposes.  NRCS  is 
interested  in  obtaining  public  input 
before  developing  a  proposed 
regulation. 

This'advance  notice  is  intended  to 
give  the  public  the  opportunity  to 
comment  on  key  issues  that  have  been 
raised  regarding  the  implementation  of 
the  program.  These  comments  will  help 
NRCS  in  the  agency's  development  of  a 
proposed  rule.  NRCS  intends  to  publish 
the  proposed  rule  in  2003  and  therefore 
has  narrowed  the  comment  period  for 
this  advance  notice  to  30  days.  The 
public  will  have  another  opportunity  to 
provide  input  during  the  comment 
period  for  the  proposed  rule  prior  to 
NRCS  publishing  a  fmal  rule  for  the 
program. 

DATES:  Comments  must  be  received  in 
writing  by  March  20,  2003. 
ADDRESSES:  Send  comments  in  writing, 
by  mail,  to  Conservation  Operations 
Division,  Natural  Resources 


Conservation  Service,  PO  Box  2890,  or 
by  e-mail  to  FarmBilIRules@usda.gov: 
Attn:  Conservation  Security  Program. 
This  Advance  Notice  of  Proposed 
Rulemaking  may  also  be  accessed  via 
the  Internet  through  the  NRCS 
homepage,  at  http://www.nrcs.usda.gov, 
and  by  selecting  Farm  Bill  2002.  All 
comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Berkland,  Director, 
Conservation  Operations  Division, 
NRCS,  PO  Box  2890,  Washington,  DC 
20013-2890;  telephone:  (202)  720-1845; 
fax:  (202)  720-4265;  submit  e-mail  to: 
mark.berkland@usda.gov.  Attention: 
Conservation  Security  Program. 
SUPPLEMENTARY  INFORMATION: 

General  Information  about  the 
Conservation  Security  Program 

The  Farm  Security  and  Rural 
Investment  Act  of  2002  (The  2002  Act) 
(Pub.  L.  107-171)  amended  the  Food 
Security  Act  of  1985  to  authorize  the  • 
Conservation  Security  Program  (CSP). 
CSP  is  administered  by  USDA's  Natural 
Resources  Conservation  Service  (NRCS). 
CSP  is  a  voluntary  program  that 
provides  financial  and  technical 
assistance  to  promote  the  conservation 
and  improvement  of  soil,  water,  air, 
energy,  plant  and  animal  life,  and  other 
conservation  purposes  on  Tribal  and 
private  working  lands.  Working  lands 
include  cropland,  grassland,  prairie 
land,  improved  pasture,  and  range  land, 
as  well  as  forested  land  that  is  an 
incidental  part  of  an  agriculture 
operation. 

In  keeping  with  principles  outlined  in 
the  USDA  publication,  "Food  and 
Agriculture  Policy — Taking  Stock  for 
the  New  Century",  the  Secretary's 
vision  for  CSP's  unique  role  within 
USDA  conservation  programs  is: 

(1)  To  identify  and  meaningfully 
reward  those  farmers  and  ranchers 
meeting  the  very  highest  standards  of 
conservation  and  environmental 
management  on  their  operations; 

(2)  To  create  powerful  incentives  for 
other  producers  to  meet  those  same 
standards  of  conservation  performance 
on  their  operations;  and 

(3)  To  provide  public  benefits  for 
generations  to  come. 

In  short,  CSP  should  reward  the  best 
and  motivate  the  rest. 


The  intent  of  CSP  is  to  support 
ongoing  conservation  stewardship  of 
agricultural  lands  by  providing 
assistance  to  producers  to  maintain  and 
enhance  natural  resources.  The  program 
is  available  in  all  50  States,  the 
Caribbean  Area  and  the  Pacific  Basin 
area.  The  program  provides  equitable 
access  to  benefits  to  all  producers, 
regardless  of  size  of  operation,  crops 
produced,  or  geographic  location. 

NRCS  is  seeking  public  comment  to 
help  the  agency  develop  a  proposed 
rule.  The  public  will  have  the 
opportunity  to  provide  additional  input 
during  the  proposed  rule's  comment 
period  prior  to  the  publication  of  a  final 
rule. 

Under  the  statute,  CSP  is  available  on 
cropland,  grassland,  prairie  land, 
improved  pasture,  and  range  land,  as 
well  as  certain  forested  land  that  is  an 
incidental  part  of  an  agriculture 
operation. 

Background 

According  to  statute,  an  inventory 
will  be  conducted  to  identify  resource 
concerns  and  determine  the  extent  of 
conservation  treatment  that  is  being 
applied  and  maintained  on  their  land. 
Authorized  payments  include  a  base 
payment  determined  by  the  treatment 
level,  cost-share  for  applying 
conservation  practices,  maintenance 
payments  for  applied  conservation 
practices,  and  enhanced  payments  for 
treatment  that  exceeds  the  minimum 
criteria.  A  three-tiered  approach  is  used 
when  offering  payments. 

If  a  producer  desires  to  move  to  a 
higher  tier,  cost-share  payments  for 
needed  structural  practices  are  available 
through  the  CSP  at  up  to  75  percent  of 
the  cost  of  the  new  practice,  or  up  to  90 
percent  in  the  case  of  beginning  farmers 
or  ranchers.  Participants  may  contribute 
to  the  cost  of  the  new  practice  through 
in-kind  sources,  such  as  personal  labor, 
use  of  personal  equipment,  donated 
labor  or  materials,  and  use  of  on-hand 
or  approved  used  materials.  Cost-shared 
practices  are  to  be  maintained  for  the 
life  of  the  practice.  All  needed  practices 
and  management  must  be  in  place  and 
maintained  before  a  producer  can  move 
to  the  next  tier.  Similar  to  other  United 
States  Department  of  Agriculture 
(USDA)  conservation  programs,  the 
2002  Act  requires  that  the  Conservation 
Security  Program  (CSP)  provide 
financial  incentives  to  agricultural 
producers  that  undertake  new 
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conservation  efforts  that  meet  high 
environmental  standards.  However, 
unlike  other  USDA  conservation 
programs,  the  2002  Act  requires  that 
CSP  provides  financial  assistance  for 
maintaining  conservation.  A  clear  intent 
of  the  program  is  to  financially  reward 
producers  for  significant  environmental 
goods  and  services  they  provide  to  the 
public  through  their  annual  and  ongoing 
conservation  efforts.  CSP,  therefore, 
raises  new  and  important  issues  that 
have  not  been  confronted  previously  for 
traditional  conservation  programs. 
NRCS  undertook  two  projects  to 
identify  and  better  understand  those 
elements  in  the  deTsign  of  the  program 
that  would  have  the  most  influence  on 
its  performance.  In  the  first  project,  the 
firm.  Plexus  Marketing  Group,  was 
retained  to  conduct  nine  focus  groups  to 
obtain  inputs  from  representative 
agricultural  and  stakeholder  groups 
regarding  key  elements  of  the  CSP  to 
assist  NRCS  in  developing  program 
rules.  In  the  second  project,  the  Soil  and 
Water  Conservation  Society  (SWCS) 
organized  five  workshops  to  obtain 
feedback  on  CSP  and  its  implementation 
from  producers  and  NRCS  field  staff. 

The  Plexus  focus  groups  were  held  as 
follows: 

Three  (3)  were  conducted  in  various 
states  with  a  representative  cross  section 
of  groups: 

November  12    Columbia,  MO 
November  13    Modesto,  CA 
November  14     Macon,  GA 

Six  (6)  were  held  in  Washington,  DC 
with  specific  groups: 
November  19    Agricultural  Media 

Group 
November  19    Livestock  Group 
November  20    Fruits  &  Vegetables 

Group 
November  20    Crops  Group 
November  21     Wildlife  and  Sportsman 

Groups 
November  21     Enviroiunental  Groups 
The  composition  of  the  groups  were 
determined  by  the  firm  with  assistance 
from  NRCS.  The  firm  facilitated  the 
participants  through  a  series  of 
questions  to  solicit  their  feedback  on 
Key  issues  relevant  to  rulemaking  for  the 
new  program. 

The  five  SWCS  workshops  were  held 
in  the  following  locations: 
November  12     Billings,  Montana 

(Montana,  Wyoming) 
November  14     Fort  Morgan,  Colorado 

(Colorado,  Wyoming) 
November  21     Defiance,  Ohio  (Ohio, 

Michigan,  Indiana) 
December  3     Greenville,  Mississippi 

(Mississippi,  Arkansas,  Louisiana) 
December  11     Fresno,  California 

(California) 


Four  NRCS  field  staff  and  12 
producers  participated  in  each 
workshop.  Producers  were  selected  in 
an  tmbiased  manner  which  assured  that 
they  were  not  exclusively  conservation- 
oriented  or  farm  program  participants. 
Producers  were  interviewed  to  solicit 
their  feedback  on  key  issues  relevant  to 
rulemaking  for  the  new  program. 

Key  Issues  for  Comment 

The  results  of  these  two  projects 
coupled  with  analyses  conducted  by 
NRCS  have  identified  several  key  issues 
in  rulemaking  that  will  have  profoimd 
effects  on  the  performance  and 
effectiveness  with  which  CSP  cem  be 
used  to  meet  the  objectives  of  the 
statute.  The  SWCS  workshops,  for 
example,  identified  important 
opportimities  to  simultaneously 
streamline  and  enhance  the 
conservation  performance  of  CSP.  The 
focus  groups,  on  the  cwher  hand,  felt  it 
important  to  do  the  program  "right"  at 
the  onset  even  if  it  meant  slowing  initial 
implementation;  further  the  participants 
were  concerned  about  flexibility  .and 
accountability.  Both  groups  identified 
concerns  about  the  potential  budget 
implications  of  the  program.  One  of  the 
overarching  issues  identified  was  the 
tension  between  the  demand  for  the 
program  and  the  budget  concerns. 

NRCS  is  currently  analyzing  in  detail 
the  information  gathered  through  the 
workshops  and  focus  groups  to  inform 
its  rulemaking  in  regard  to  the  key 
issues  raised  in  the  workshops,  focus 
groups,  and  agency  analyses  of 
alternatives.  Given  the  importance  of 
these  issues  to  the  performance  and 
effectiveness  of  CSP.  NRCS  is  seeking 
additional  public  comment.  NRCS  is 
specifically  interested  in  receiving 
public  input  regarding  how  CSP  can  be 
used  to  meet  the  objectives  of  the  statute 
on  the  following  issues: 

1.  The  law  specifies  that  conservation 
security  plans  address  one  or  more 
"significant"  resource  concerns. 
Resource  concerns  may  be  as  general  as 
soil  erosion  or  water  quality  or  as 
specific  as  soil  erosion  by  water  or 
ground  water  quality.  M^fly  concerns 
have  no  practical  direct  measurement 
techniques  or  tools.  What  criteria  * 
should  be  used  to  determine  what  is  a 
resource  concern  and  whether  a 
resource  concern  is  significant? 

2.  The  law  requires  that  NRCS 
establish  minimum  requirements  for 
three  tiers  of  conservation  effort.  The  • 
minimum  could  be  as  specific  as  a  list 
of  minimum  practices  or  as  general  as 
bundling  of  conservation  measures  that 
achieve  a  desired  resource  outcome. 
What  should  be  the  minimum 
requirements  for  each  tier?  Should 


NRCS  establish  minimum  requirements 
that  apply  to  all  contracts  nationally? 
What  could  some  of  these  requirements 
be? 

3.  The  law  requires  NRCS  to  describe 
the  particular  practices  to  be 
implemented,  maintained,  or  improved 
as  part  of  the  program.  What  criteria 
should  be  used  to  determine  which 
practices  and  activities  are  eligible  for 
payment  under  the  program?  Should 
specific  practices  or  activities  receive 
priority  for  payment  under  the  program? 
To  what  extent  should  sets  of  practices 
and  activities  be  accorded  priority  for 
payment  under  the  program? 

4.  The  law  restricts  the  maximum 
base  payment  to  a  percentage  of  the  total 
contract  cap  (i.e.  25  percent  for  Tier  I 
and  30  percent  for  Tiers  II  and  III).  What 
should  be  the  balance  of  the  base 
payment,  maintenance  cost-^hare 
payment  and  enhancement  payment  to 
reward  the  steward  and  attain 
additional  conservation  benefits? 

5.  The  law  uses  the  extent  of  the 
agricultiual  operation  covered  by  the 
contract  as  a  primary  distinction 
between  Tiers  land  II.  Tier  I  covers  the 
"enrolled  portion  of  the  agricultural 
operation",  while  Tiers  II  and  III  cover 
"the  entire  agricultural  operation."  With 
the  variety  of  ownership  and 
landowner-tenant  relationships  which 
change  over  time  across  the  country, 
how  should  "agricultural  operation"  be 
defined? 

6.  The  law  specifies  the  eligible  land 
for  payment  purposes  as  cropland, 
grassland,  prairie  land,  and  rangeland  as 
well  as  forestland  that  is  an  incidental 
part  of  the  agricultural  operation. 
Should  noncropped  areas,  such  as  turn 
rows  or  riparian  areas,  that  are  part  of 
the  agriculture  operation  be  included  for 
conservation  treatment?  Should 
farmsteads,  ranch  sites,  barnyards, 
feedlots,  equipment  storage,  material- 
handling  facilities,  and  other  such 
developed  areas  be  considered  part  of 
the  "agricultural  operation"?  What 
criteria  should  be  used  to  determine 
those  areas  of  a  farm  or  ranch  that  might 
legitimately  be  excluded  from  the 
"agricultural  opreration"? 

7.  The  law  specifies  that  NRCS  make 
a  base  payment  as  part  of  a  conservation 
security  plan  using  either  the  2001 
national  rental  rate  for  a  specific  land 
use  or  another  appropriate  rate  that 
assures  regional  equity.  How  should 
NRCS  determine  the  base  payment?  If 
an  alternative  to  the  national  rental  rate 
is  used,  how  should  it  be  constructed? 
Should  the  payments  be  determined  at 
the  national,  state  or  local  levels? 

8.  The  law  provides  for  an  enhanced 
payment  if  an  owner  or  operator  does 
one  or  more  of  the  following:  (a) 
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Implements  or  maintains  practices  that 
exceed  minimum  requirements;  (b) 
addresses  local  conservation  priorities; 
(c)  participates  in  on-farm  research, 
demonstration,  or  pilot  projects;  (d) 
participates  in  a  watershed  or  regional 
resource  conservation  plan;  or  (e)  carries 
out  assessment  and  evaluation  activities 
relating  to  practices  included  in  a 
conservation  security  plan.  Enhanced 
payments  are  meant  to  ensure  and 
optimize  environmental  benefits.  How 
should  enhanced  payments  be 
determined  and  calculated? 

9.  The  law  does  not  limit  the  number 
of  contracts  held  by  a  producer.  Should 
there  be  a  limitation  on  the  total  number 
of  contracts  a  producer  may  have?  If 
there  is  no  limit  on  the  number  of 
contracts,  should  USDA  set  an 
individual  payment  limitation  for 
producers  with  multiple  contracts? 

10.  The  law  requires  that  the 
regulations  provide  for  adequate 
safeguards  to  protect  the  interests  of 
tenants  and  sharecroppers,  including 
provisions  for  sharing  payments,  on  a 
fair  and  equitable  basis.  Concerns  have 
been  raised  over  the  impact  of  CSP 
provisions  on  owner/operator 
relationships  including  changes  in 
rental  rates  or  changes  in  operators. 
How  can  NRCS  ensure  that  payments 
are  shared  on  a  fair  and  equitable  basis? 

1 1 .  The  law  requires  a  minimum 
contract  length  in  CSP  of  five  years. 
Many  landlord-tenant  relationships  are 
short-term  in  nature,  usually  less  than 
five  years.  Should  the  applicant  be 
required  to  have  control  of  the  land  for 
the  complete  CSP  contract  period?  How 
should  the  program  address  the  tension 
between  the  return  to  management 
versus  the  return  to  capital? 

12.  The  law  does  not  prescribe  a 
funding  or  acreage  cap  for  CSP.  USDA 
estimates  that  there  is  a  potential 
applicant  pool  of  over  two  million  farms 
and  ranches  covering  over  900  million 
potential  eligible  acres.  A  primary 
implementation  concern  is  the  program 
scope.  In  order  for  this  program  to 
accomplish  the  Administration's  goal  of 
maximizing  the  conservation  and 
improvement  of  natural  resources,  it  is 
necessary  to  prioritize  CSP  assistance. 
The  Department  is  seeking  public 
comments  on  ways  to  focus  and 
prioritize  CSP  assistance.  For  example, 
if  the  program  would  only  fund  the 
highest-priority  applications,  should 
there  be  an  open  application  process 
with  all  applicants  competing  for  a 
limited  number  of  contracts?  Should 
applications  be  constrained  by  resource 
concern,  program  funding,  tier  level, 
owner-operator  relationship,  geography 
or  other  constraint? 


13.  The  law  includes  energy  as  a 
resource  concern  for  CSP  program 
purposes.  The  NRCS  Field  Office 
Technical  Guide  does  not  recognize 
energy  as  a  natural  resource  concern 
and  therefore  no  quality  criteria  or  non- 
degradation  standard  exists  to  compare 
a  conservation  treatment  against.  NRCS 
is  seeking  comments  on  how  energy  use 
should  be  incorporated  into  the  program 
requirements.  How  should  the  benefits 
be  assessed? 

14.  The  law  includes  payment  for 
conservation  practices  described  as 
requiring  planning,  implementation, 
management  and  maintenance.  A 
concern  was  raised  as  to  whether  the 
payment  would  be,  in  fact,  a  retiun  for 
equity  in  capital  or  for  the  engagement 
in  intensive  management.  What  should 
the  program  be  paying  for? 

15. The  law  provides  little  guidance 
for  monitoring  quality  assurance  or 
specifics  on  identifying  contract 
violations.  The  issue  is  two-fold  in 
nature  encompassing  both  the 
measurement  of  outcomes  from  a 
performance  standpoint  and  assuring 
the  Federal  funds  are  spent  wisely  and 
that  contracts  are  appropriately  carried 
out.  How  should  USDA  ensure 
accountability? 

NRCS  will  accept  all  other  comments  on 
general  program  implementation. 

Regulatory  Findings 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  USDA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  Advanced  Notice  of  Proposed 


Rulemaking  is  a  "signific&nt  regulatory 
action"  in  light  of  the  provisions  of 
paragraph  (4)  above  as  it  raises  novel 
legal  or  policy  issues.  As  such,  this 
action  was  submitted  to  OMB  for 
review. 

Signed  in  Washington,  DC,  on  February  6, 
2003. 

Bruce  I.  Knight, 

Chief.  Natural  Resources  Conservation 
Service  and  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Doc.  03-3782  Filed  2-14-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01 -040-1] 
RIN  0579-AB38 

Importation  of  Milk  and  Milk  Products 
From  Regions  Affected  With  Foot-and- 
Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  regarding  the 
importation  of  animal  products  to 
establish  specific  processing 
requirements  for  certain  cheeses,  butter, 
and  butteroil  imported  from  regions  in 
which  foot-and-mouth  disease  exists; 
these  products  are  currently  exempt 
fi-om  the  requirements  of  the 
regulations.  Additionally,  we  are 
proposing  to  require  that  those 
products,  when  imported  from  regions 
in  which  foot-and-mouth  disease  exists, 
be  accompanied  by  government 
certification  regarding  the  processing  of 
the  products.  The  proposed  processing 
methods  could  also  be  used  for  other 
milk  products  that  are  currently  eligible 
for  importation  under  other  conditions. 
We  believe  these  actions  are  necessary 
to  ensure  that  materials  containing  the 
foot-and-mouth  disease  virus  are  not 
imported  into  the  United  States. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  21, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-040-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
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Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-040-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Yoxii 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-040-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are   . 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Karen  James-Preston,  Assistant  Director, 

Technical  Trade  Services,  National 

Center  for  Import  and  Export,  VS, 

APHIS,  4700  River  Road  Unit  38, 

Riverdale,  MD  20737-1231;  (301)  734- 

8172. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  meat  and  other  animal 
products,  including  milk  and  milk 
products,  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest  and  foot-and- 
mouth  disease  (FMD).  These  are 
dangerous  and  destructive 
communicable  diseases  of  livestock. 

FMD  is  a  severe  and  highly 
contagious  viral  infection  affecting 
cattle,  deer,  goats,  sheep,  swine,  and 
other  animals.  The  most  effective  means 
of  eradicating  FMD  is  by  the  slaughter 
of  affected  animals.  FMD  is  endemic  to 
more  than  two-thirds  of  the  world  and 
is  considered  to  be  widespread  in  parts 
of  Aftica,  Asia,  Europe,  and  South 
America.  FMD  occurs  in  over  seven 
different  serotypes  and  60  subtypes.  As 
FMD  outbreaks  have  occurred  in  foreign 
regions,  the  United  States  has  banned 
the  importation  of  live  ruminants  and 
swine,  and  restricted  the  importation  of 
many  animal  products,  from  countries 
affected  by  FMD.  In  the  past  few  years, 
the  United  States  has  implemented 


prohibitions  and  restrictions  in  response 
to  outbreaks  in  South  America,  the 
European  Union,  and  Taiwan. 

Although  FMD  was  eradicated  in  the 
United  States  in  1929,  the  virus  could 
be  reintroduced  by  a  single  infected 
animal,  animal  product,  or  person 
carrying  the  virus.  Once  introduced, 
FMD  can  spread  quickly  through 
exposure  to  aerosols  from  infected 
animals,  direct  contact  with  infected 
animals,  contact  with  contaminated  feed 
or  equipment,  or  contact  with  humans 
harboring  the  virus  or  carrying  the  virus 
on  their  clothing.  It  appears  that  FMD  is 
primarily  spread  among  livestock 
through  aerosol,  direct  contact,  or 
ingestion  of  animal  products,  including 
milk  products.  FMD  could  be 
introduced  into  the  United  States  if  milk 
or  milk  products  carrying  the  FMD  virus 
that  have  not  been  properly  processed 
are  imported  into  the  United  States  and 
are  ingested  by  ruminants  or  other 
livestock  in  the  United  States. 

Current  Regulations 

Section  94.16  of  the  regulations 
contains  provisions  governing  the 
importation  of  milk  and  milk  products 
from  FMD-affected  coimtries.  With 
certain  exceptions,  the  current 
provisions  in  §  94.16  prohibit  the 
importation  of  milk  and  milk  products 
from  regions  in  which  FMD  exists, 
unless  the  milk  or  milk  product  meets 
one  of  the  conditions  set  forth  in 
§  94.16(b).  The  products  that  are 
exempted  from  the  importation 
conditions  are  butter,  butteroil,  and 
cheese,  except  cheese  with  liquid  or 
containing  any  item  prohibited  or 
restricted  from  importation  under  the 
regulations  unless  such  item  is 
independently  eligible  for  importation 
under  part  94.  Except  for  these  , 
exempted  articles,  milk  and  milk 
products  may  not  be  imported  from  any 
region  designated  in  §  94.1(a)(1)  as  a 
region  in  which  rinderpest  or  FMD 
exists  unless  the  milk  or  milk  products 
meet  one  of  the  following  conditions: 

1 .  They  are  in  a  concentrated  liquid 
form  and  have  been  processed  by  heat 
by  a  conmiercial  method  in  a  container 
hermetically  sealed  promptly  after 
filling  but  before  such  heating,  so  as  to 
be  shelf  stable  without  refrigeration. 

2.  They  are  dry  milk  or  dry  milk 
products,  including  dry  whole  milk, 
nonfat  dry  milk,  dried  whey,  dried 
buttermili,  and  formulations  that 
contain  any  such  dry  milk  products,  and 
are  consigned  directly  to  an  approved 
establishment  for  further  processing  in  a 
maimer  approved  by  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  as  adequate 
to  prevent  the  introduction  or 


dissemination  of  livestock  diseases  into 
the  United  States.  However,  in  specific 
cases,  upon  request  by  the  importer  tb 
the  Administrator,  and  approval  by  the 
Administrator,  they  may  be  stored  for  a 
temporary  period  in  an  approved 
warehouse  under  the  supervision  of  an 
APHIS  inspector  pending  movement  to 
an  approved  establishment.  Such 
products  must  be  transported  from  the 
port  of  first  arrival  to  an  approved 
establishment  or  an  approved 
warehouse,  and  from  an  approved 
warehouse  to  an  approved 
establishment  only  under  Department 
seals  pr  seals  of  the  U.S.  Customs 
Service.  Such  seals  may  be  broken  only 
by  an  APHIS  inspector  or  other  person 
authorized  to  do  so  by  the. 
Administrator.  Such  products  may  not 
be  removed  from  the  approved 
warehouse  or  approved  establishment 
unless  the  Administrator  gives  special  • 
permission  and  all  the  conditions  and 
requirements  specified  by  the 
Administrator  are  complied  with. 

3.  Milk  and  milk  products  not 
exempted  fit)m  the  importation 
conditions  and  not  meeting  conditions  1 
or  2  above  may  be  imported  if  the 
importer  first  applies  for  and  receives 
written  permission  from  the 
Administrator  authorizing  such 
importation.  Permission  will  be  granted 
only  when  the  Administrator 
determines  that  such  action  will  not 
endanger  the  health  of  the  livestock  of 
the  United  States.  Products  subject  to 
this  provision  include,  but  are  not 
limited  to,  condensed  milk,  long-life 
milks  such  aS  sterilized  milk,  casein  and 
caseinates,  lactose,  and  lactalbumin. 
Additionally,  small  amounts  of  milk 
and  milk  products  that  would  otherwise 
be  prohibited  from  being  imported  into 
the  United  States  may,  in  specific  cases, 
be  imported  for  examination,  testing,  or 
analysis  if  such  importation  is  approved 
by  the  Administrator. 

In  light  of  recent  FMD  outbreaks  in 
the  European  Union,  South  America,    " 
and  elsewhere,  we  have  reviewed  the 
scientific  literature  and  have 
determined  that  permitting  the 
importation  into  the  United  States  of 
butter,  butteroil,  and  certain  cheeses 
without  their  meeting  specific 
importation  conditions  could  pose  an 
unacceptable  risk  of  introducing  the 
FMD  virus  into  the  United  States.  The 
literature  we  reviewed '  indicates  that 


•  See:  Blackwell,  J.H.,  "Survival  of  Foot-and- 
Mouth  Disease  Virus  in  Cheese,"  1976.  journal  of 
Dair>'  Science.  Vol.  59.  No.  9,  pp.  1574-1579. 

Sellers.  R.F.,  "Inactivation  of  Foot-and-Mouth 
Disease  Virus  in  Milk."  1969.  British  Veterinar> 
Journal.  Vol.  125.  No.  4.  pp.  163-168. 

Continued 
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'  the  FMD  virus  could  survive  in  those 
exempted  products,  so  we  believe  that 
it  is  necessary  to  provide  specific 
processing  requirements  for  these 
products  as  a  condition  of  their 
importation.  These  proposed  processing 
methods  are  consistent  with  the  Office 
International  des  Epizootics  (OIE) 
standards.  We  are,  therefore,  proposing 
to  remove  the  exemptions  from 
importation  conditions  for  the  milk 
products  listed  in  §  94.16(a)  and  instead 
would  provide  specific  conditions  [i.e., 
processing  methods)  under  which  those 
products  could  be  imported.  These 
processing  methods  could  also  be  used 
for  other  products  that  are  already 
eligible  for  importation  under  the 
conditions  in  §94.16.  including,  but  not 
limited  to,  condensed  milk,  long-life 
milks  such  as  sterilized  milk,  cream, 
cheeses,  whey,  casein  and  caseinates. 
Under  this  proposed  rule,  the  milk 
products  now  listed  as  exempt  in 
§  94.16(a)  could  be  imported  into  the 
United  States  from  a  region  affected ' 
with  FMD  only  if  they  have  been 
produced  using  one  of  the  processing 

.  methods  described  below: 

1.  Milk  or  milk  products  (other  than 
cheese)  that  are,  or  are  made  from,  milk 
that  has  been  treated  at  ultra-high 
temperature  (UHT)(298.4  °F  (148  °C)  for 
3  seconds  or  284  °F  (140  °C)  for  5 
seconds). 

2.  Milk  or  milk  products  (other  than 
cheese)  that  are,  or  sire  made  from,  milk 
that  has  been  treated  at  a  high 
temperature  for  a  short  time  (HTST) 
(161.6  °F  (72  °C)  for  15  seconds), 
followed  by  a  second  HTST  treatment. 
For  milk  products  made  with  added  fat 
or  added  concentrates,  the  treatment 
temperature  would  have  to  be  increased 
tol67°F(75°C). 

3.  Milk  products  made  from  milk  that 
is  HTST-treated  then  brought  to  a  pH  of 
less  than  6  for  1  hour. 

4.  Cheese  made  from  raw  milk,  aged 
at  a  temperature  of  greater  than  35.6  of 
(2  °C)  with  a  pH  of  less  than  6  for  120 
days  prior  to  export  from  the  country  of 
origin. 

5.  Cheese  made  from  HTST  milk,  aged 
at  a  temperature  of  greater  than  35.6  of 
(2  °C)  with  a  pH  of  less  than  6  for  30 
days  prior  to  export  from  the  country  of 
origin. 

The  scientific  evidence  available  to  us 
indicates  that  each  of  the  methods 
described  above  is  sufficient  to 
inactivate  the  FMD  virus  in  milk  and 
milk  products. 

We  would  also  require  that  any  milk 
or  milk  product  imported  under  these 


Cunliffe.  H.R.,  e(  ai.  "Inactivation  of  Milkborn 
Fool-  and  Mouth  Disease  Vji-us  at  Ultra-High 
Temperatures."  1979.  |ournal  of  Food  Protection. 
Vol.  42.  No.  2.  pp.  135-137. 


proposed  conditions  (i.e.,  the  butter, 
butteroil,  and  cheeses  that  would  have 
to  meet  one  of  those  conditions,  as  well 
as  any  other  milk  or  milk  product  for 
which  one  of  those  methods  was  used 
as  an  alternative  to  meeting  the  existing 
importation  conditions  in  §94.16)  be 
accompanied  by  an  official  veterinary 
certificate  endorsed  by  a  /ull-time, 
salaried  veterinarian  employed  by  the 
region  of  origin  attesting  to  the 
completion  of  the  appropriate 
processing.  The  certificate  would  help 
ensure  that  the  required  processing  has 
been  performed  by  requiring  that  a 
representative  responsible  for  animal 
health  in  the  exporting  region  verifies 
that  the  treatment  has  been  carried  out. 

Additional  Changes 

We  are  proposing  to  add  ice  cream 
and  chocolate  milk  to  the  examples  of 
milk  products  in  current  §94.16  (b)(3) 
that  may  be  eligible  for  importation 
based  on  written  permission  from  the 
Administrator.  We  are  proposing  to 
specifically  cite  ice  cream  and  chocolate 
milk  as  products  requiring  written 
permission  to  minimize  the  chance  that 
these  products  may  accidentally  be 
diverted  into  the  animal  food  chain. 

We  are  also  proposing  to  require  that 
the  examination,  testing,  and  analysis  of 
small  amounts  of  milk  and  milk 
products  allowed  for  importation  under 
current  §  94.16(b)(4)  occur  in  a 
laboratory  setting.  This  action  would 
ensure  that  untreated  samples  would 
not  enter  the  United  States  to  be  sold  at 
trade  shows  or  fairs. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  office  of  Management  and 
Budget. 

We  are  proposing  to  amend  the 
regulations  regarding  the  importation  of 
animal  products  to  establish  specific 
processing  requirements  for  certain 
cheeses,  butter,  and  butteroil  imported 
from  regions  in  which  FMD  exists. 
Those  processing  methods  could  also  be 
used  for  other  milk  and  milk  products 
that  are  already  eligible  for  importation 
under  different  conditions,  thus 
allowing  their  importation  under  a 
greater  variety  of  conditions. 
Additionally,  we  are  proposing  to 
require  that  products  imported  from 
regions  in  which  FMD  exists  and 
processed  using  one  of  the  proposed 
methods  be  accompanied  by 
government  certification  regarding  their 
processing.  We  believe  these  actions  are 


necessary  to  ensure  that  products 
containing  the  FMD  virus  are  not " 
imported  into  the  United  States. 

The  establishment  of  FMD  in  the 
United  States  could  result  in  serious 
economic  consequences,  given  the  size 
of  the  Nation's  livestock  inventories  and 
the  volume  of  animal  and  animal 
product  sales.  Potential  losses 
associated  with  an  outbreak  of  FMD 
include  production  losses  at  affected 
establishments,  eradication  and 
quarantine  costs,  and  trade  restrictions.^ 
Production  losses  arise  from  lost 
production  on  depopulated  premises 
and  in  the  industries  linked  to  the 
livestock  sector.  There  would  also  be 
additional  costs  to  be  borne  by 
producers  and  slaughterers,  as 
restrictions  would  be  imposed  to 
prevent  the  spread  of  FMD  and 
eradicate  the  disease  within  the  United 
States.  These  restrictions  and 
eradication  measures  would  also  mean 
added  costs  to  the  government  for 
implementation  and  enforcement. 

FMD  outbreaks  in  the  spring  of  2001 
in  the  United  Kingdom  illustrate  these 
costs.  Control  of  FMD  in  the  United 
Kingdom  became  a  nationwide 
undertaking,  with  restrictions  on  the 
movement  of  animals  (and  people), 
large-scale  slaughter  of  animals  on 
affected  and  neighboring  farms,  and 
disposal  of  carcasses  through  burning, 
rendering,  or  burial.  The  last  case  of 
FMD  in  the  United  Kingdom  was  found 
on  September  30,  2001;  by  the  time  the 
United  Kingdom  declared  the  outbreak 
eradicated  on  January  14,  2002,  586,551 
cattle,  3,466,493  sheep,  148,388  pigs, 
2,482  goats,  1,021  deer,  and  770  other 
animals  had  been  slaughtered.^  In 
addition,  the  European  Union  banned 
the  export  of  meat,  livestock,  and  milk 
products  from  the  United  Kingdom.  As 
is  shown  below,  the  United  States  is  a 
major  exporter  of  products  whose 
international  movement  could  be 
affected  by  an  outbreak  of  FMD  in  the 
United  States.  In  addition  to  a  likely 
reduction  in  demand  from  international 
consumers,  trading  partners  of  the 
United  States  would  likely  impose 
restrictions  on,  and  reduce  imports  of, 
U.S.  ruminants,  swine,  and  some  of 
their  products  in  the  event  of  an  FMD 
outbreak  in  the  United  States. 

According  to  "Agricultural  Statistics 
2001,"  published  by  National 
Agricultural  Statistics  Service  (NASS), 
cattle  in  U.S.  herds  in  2000  were  valued 
at  $67.1  billion,  with  1999  cash  receipts 


2  Ekboir.  Javier  M,  "Potential  Impact  of  Foot-and- 
Mouth  Disease  in  California."  1999.  Agricultural 
Issues  Center.  Division  of  Agriculture  and  Natural 
Resource,  University  of  California. 

^  UK  Department  for  Environment.  Food  &  Rural 
Affairs. 
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of  $36.5  billion  from  the  sale  of  cattle, 
calves,  beef,  and  veal.  Cash  receipts 
from  the  sale  of  milk  and  cream  in  1999 
reached  $23.2  billion.  U.S.  hogs  and 
pigs  in  2000  were  valued  at  $4.6  billion, 
with  1999  cash  receipts  from  the  sale  of 
hogs,  pork,  and  lard  totaling  $8.6 
billion.  Sheep  and  lamb  inventories  in 
2000  were  valued  at  $668.8  million, 
with  1999  cash  receipts  of  $468.8 
million  from  the  sale  of  live  sheep  and 
lambs  and  of  mutton  and  lamb.  The 
value  of  U.S.  wool  production  in  1999 
totaled  about  $17.9  million. 

U.S.  exports  of  live  bovines,  swine, 
sheep,  and  goats  were  valued  at  $304.5 
million  in  2000.  U.S.  exports  of  besh 
beef,  pork,  and  sheep  and  goat  meat 
totaled  $4.4  billion  in  2000.  U.S.  exports 


of  fresh  ruminant  and  swine  products 
other  than  meat  were  valued  at  $718.4 
million  in  2000.  U.S.  exports  of 
prepared  and  preserved  ruminant  and 
swine  meat  products  such  as  sausages 
and  cured,  salted,  and  dried  meats  were 
valued  at  $375.5  million  in  2000.  U.S. 
exports  of  dairy  products  totaled  $784.1 
million  in  2000.  In  addition,  the  United 
States  exports  a  great  number  of  other 
ruminant  and  swine  products  including 
germplasm,  hides  and  skins,  animal 
feeds,  dairy  products,  bones,  hair,  guts, 
and  glands. 

In  order  to  help  prevent  an  outbreak 
of  FMD  in  the  United  States,  and  thus 
protect  the  substantial  domestic  and 
export  market  described  above,  imports 
of  certain  cheeses,  butter,  and  butteroil 


from  regions  affected  with  FMD  would 
be  subject  to  specific  processing 
requirements  as  a  result  of  this  proposed 
rule.  Other  products,  including  milk, 
cream,  casein,  whey,  caseinates,  and  ice 
cream,  which  are  already  eligible  for 
importation  under  different  conditions, 
could  also  be  processed  using  the 
proposed  methods  as  an  alternative  to 
meeting  the  existing  requirements 
governing  the  importation  of  those 
products.  Those  products,  as  previously 
discussed,  would  need  to  be 
accompanied  by  an  official  veterinary 
certificate  that  attests  to  the  completion 
of  the  appropriate  processing.  U.S. 
imports  of  these  products  in  2000  from 
regions  affected  with  FMD  and  the 
world  are  shown  in  Table  1. 


Table  1  .—U.S.  Imports  qf  Milk  and  Milk  Products,  2000 


Product  imported 


Milk  and  cream,  not  concentrated 

Milk  and  cream,  concentrated  or  sweetened  

Butter  and  other  fats  and  oils  derived  from  milk 

Cheese  and  curd 

Ice  cream  

Casein  and  caseinates  

Other  milk  products  

Source:  World  Trade  Atlas,  Global  Trade  Infomiation  Services.  Inc. 


From 

From 

FMD  affected 

FMD  free 

regions 

regions 

(in  millions) 

(in  millions) 

$0.73 

$9.65 

2.78 

31.51 

0.65 

34.44 

140.53 

556.10 

2.38 

15.25 

98.81 

401.57 

15.25 

-    157.06 

U.S.  global 

imports 
(in  millions) 


$10.38 
34.29 
35.09 

696  63 
17.62 

500.38 

172.31 


Approximately  9  percent  of  these 
imports  were  bom  regions  affected  with 
FMD.  Information  on  the  portion  of 
butter,  butteroil,  and  cheese  imports 
from  FMD-affected  regions  that  do  not 
currently  meet  the  proposed 
requirements  is  not  available.  However, 
the  impact  of  the  proposed  changes  is 
e^ipected  to  be  small.  Imports  in  total 
are  small  relative  to  domestic 
production.  For  example,  butter  imports 
totaled  18,059  metric  tons  in  1999. 
while  domestic  production  of  butter  was 
578,349  metric  tons.  In  addition,  APHIS 
anticipates  that  the  majority  of  these 
imports  currently  meet,  or  could 
relatively  easily  be  made  to  meet,  the 
requirements  described  in  this  proposed 
rule,  as  most  processors  afready  possess 
and  use  the  equipment  necessary  to 
meet  the  proposed  standards.  In 
addition,  certain  products  [i.e.,  dry  milk 


and  dry  milk  products  including  dry 
whole  milk,  nonfat  dry  milk,  dried 
whey,  dried  buttermilk,  and 
formulations  which  contain  any  such 
dry  milk  products)  would  continue  to  be 
eligible  for  importation  under  existing 
regulations  and  would  not  be  required 
to  meet  the  specific  proposed 
requirements. 

For  most  types  of  cheese  imported 
into  the  United  States,  this  proposed 
rule  should  have  little  impact.  At  a  total 
of  197,537  metric  tons  in  1999.  the 
amount  of  imported  cheese  was  equal  to 
about  5  percent  of  domestic  cheese 
production,  wjiich  was  about  3.6 
million  metric  tons.  In  addition,  most 
U.S.  imports  of  cheese  currently  meet  or 
should  be  able  to  meet  the  requirements 
for  time,  temperature,  and  pH  level  in 
this  proposed  rule.  There  are  notable 
possible  exceptions  to  this.  The  aging 


requirement  in  the  proposed  rule  may 
affect  the  importation  of  somie  cheeses, 
as  additional  aging  may  alter  the 
character  of  some  cheeses  made  with 
raw  milk  and  some  cheeses  with  eye- 
formation  such  as  Swiss  cheese,  thus 
making  them  less  desirable  or 
unavailable  for  importation.  In  1999.  the 
United  States  produced  about  100,000 
metric  tons,  and  imported  more  than 
34,000  metric  tons,-  of  Swiss  cheese. 
Table  2  shows  U.S.  imports  of  Swiss 
type  cheeses  and  thefr  origin  in  1998 
through  2000.  The  extent  to  which 
imports  of  Swiss  cheese  and  raw  milk 
cheese  may  be  altered  as  a  result  of  the 
proposed  rule  is  unknown.  However, 
the  effect  should  be  exceedingly  small, 
as  more  than  99  percent  of  U.S.  Swiss 
cheese  imports  in  2000  originated  in 
FMD-free  countries. 


Table  2.— U.S.  Imports  of  Swiss  Cheese 

[in  metric  tons] 


Country  of  origin 

1998 

1999 

2000 

1,269 
346 
1.428 
5.872 
1,371 

1,109 

369 

3,417 

6,908 

984 

1,298 

/^anaHa                                                                                                         '. 

183 

2,585 

8,124 

1.390 

tr 
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Table  2.— U.S.  Imports  of  Swiss  Cheese— Continued 

[in  metric  tons] 


Country  of  origin 

Germany  

Hungary  

Ireland  

Netherlands 

Norway  

Switzerland  •. 

Other  countries  •■ 


1998 


3.858 
790 
1.021 
374 
7,510 
3,416 
1.773 


1999 


6,477 
792 
1,124 
424 
7,254 
3,516 
2,816 


2000 


4,633 

357 

8ld 

213 

7,709 

3,498 

3,082 


In  addition  to  the  specific  processing 
requirements  for  butter,  butteroil,  and 
certain  cheeses  imported  from  regions 
affected  by  FMD,  this  proposed  rule 
would  also  require  government 
certification  that  those  requirements 
have  been  me<.  The  cost  of  obtaining 
certification  may  affect  the  price  of  the 
product  paid  by  U.S.  importers  and  end 
users.  However,  the  cost  of  obtaining 
such  certification  is  expected  to  be  low. 
The  certification  is  simply  a  signed 
statement  from  the  veterinary  official  of 
the  exporting  country  attesting  that  the 
requirements  have  been  met. 
Certification  would  be  a  new 
requirement  for  cheese  (without  liquid 
or  restricted  items),  butter,  and 
butteroil.  Under  the  current  regulations, 
these  items  may  enter  without 
restriction.  In  2000,  about  40  percent  of 
the  $530  million  in  milk  and  milk 
products  imported  from  FMD-affected 
countries  were  cheese  and  butter. 

For  some  other  imports,  the  proposed 
rule  would  expand  import  options.  For 
example,  pertain  products  such  as 
condensed  milk,  long-life  milks  such  as 
sterilized  milk,  casein  and  caseinates. 
lactose  and  lactalbumin.  are  currently 
allowed  entry  if  written  permission  is 
giv«n  for  their  importation,  and  other 
products  such  as  dry  milk  or  dry  milk 
products  are  currently  allowed  entry 
only  if  consigned  to  an  approved  facility 
for  further  processing.  If  any  of  these 
products  were  produced  using  milk 
processed  in  accordance  with  methods 
described  in  this  proposal,  those 
products  would  he  eligible  for 
importation  if  accompanied  by  the 
certification  described  in  the  previous 
paragraph.  The  number  of  producers  in 
FMD-affected  regions  that  might  opt  to 
use  the  processing  methods  described  in 
this  proposed  rule  for  these  products  is 
unknown.  We  expect  that  those 
producers  would  use  UHT-or  HTST- 
treated  milk  in  the  preparation  of  their 
products  if  that  option  was  viable  from 
a  production  standpoint  and  was  an 
economically  attractive  alternative  to 
the  existing  requirements  in  §94.16 
governing  the  importation  of  these 
products. 


The  quantity  of  imports  from  FMD- 
affected  regions  that  might  be  produced 
using  milk  treated  in  accordance  with 
this  proposed  rule  is  not  known,  nor  is 
the  degree  to  which  that  treatment 
might  affect  the  cost  of  those  imports. 

As  this  proposed  rule  would  simply 
provide  an  alternative  to  the  current 
importation  provisions  for  milk  and 
milk  products  other  than  butter, 
butteroil,  and  cheese,  we  expect  that  the 
effect  of  this  proposed  rule  on  imports 
of  those  products,  which  in  2000 
constituted  about  60  percent  of  milk  and 
milk  product  imports  from  FMD- 
affected  regions,  would  be  small. 

Cost/Benefit  Analysis 

This  proposed  rule  may  involve 
added  costs  for  importers  and  users  of 
butter,  butteroil,  and  certain  cheeses,  as 
those  imports  from  FMD-affected 
regions  would  be  required  to  meet  new 
processing  and  certification 
requirements.  However,  because  FMD- 
affected  regions  account  for  a  small 
portion  of  all  U.S.  imports  of  these 
products  and  represent  an  even  smaller 
fraction  of  domestic  production  and 
overall  supply,  the  impacts  on  domestic 
prices  and  consumption  will  be  small. 
Moreover,  these  costs  are  very  small 
when  compared  to  the  benefits  of 
preventing  an  outbreak  of  FMD  in  the 
United  States.  Such  an  outbreak  could 
have  serious  economic  consequences 
given  the  size  of  the  nation's  livestock 
inventories  and  the  volume  of  animal 
and  animal  product  sales. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  Agencies  specifically 
consider  the  economic  impact  of  their 
rules  on  small  entities.  Those  entities 
most  likely  to  be  affected  by  the 
proposed  rule  are  domestic  importers  of 
milk  and  milk  products,  domestic  users 
of  these  products,  and  dairy  farms. 

The  Small  Business  Administration 
(SBA)  has  established  guidelines  for 
determining  which  establishments  are 
to  be  considered  small  entities  under 
the  Regulatory  Flexibility  Act. 
According  to  North  American  Industry 


Classification  System  (NAICS)  codes 
422430  and  422490,  import/export 
merchants,  agents,  and  brokers  are 
identified  in  the  wholesaling  trade.  A 
firm  engaged  in  wholesaling  dairy      ^ 
products  is  considered  small  if  it 
employs  fewer  than  100  persons.  In 
1997.  more  than  97  percent  (2,460  of 
2,522)  of  dairy  products  (except  dried  or 
canned)  wholesalers  would  be 
considered  small,  and  more  than  95 
percent  (12,251  of  12,845)  of  other 
grocery  and  related  products 
wholesalers,  which  includes  dried  and 
canned  dairy  products,  would  be 
considered  small.-'  An  establishment 
engaged  in  dairy  cattle  and  milk 
production  (NAICS  code  112111)  is 
considered  small  if  it  has  annual  sales 
of  less  than  $750,000.  According  to  the 
1997  Census  of  Agriculture,  at  least 
79.155  of  86.022  (or  92  percent)  of  dairy 
farms  would  be  conisidered  small.  The 
size  standards  for  establishments 
engaged  in  food  manufacturing  range 
from  fewer  than  500  employees  to  fewer 
than  1 .000  employees,  depending  on  the 
type  of  food  being  manufactured.  An 
establishment  engaged  in  dairy  product 
manufacturing  (NAICS  code  3115)  is  ^ 
considered  small  if  it  employs  fewer 
than  500  persons.  This  is  also  the 
standard  for  non-chocolate 
confectionary  manufacturing,  NAICS 
code  311340,  which  includes  granola 
and  other  types  of  breakfast  bars.  In 
1997,  25,729  of  26.302  (or  more  than  97 
percent)  of  food  manufacturing 
establishments  would  be  considered 
small. '■ 

From  the  above  it  is  clear  that  any 
domestic  entity  affected  by  this 
proposed  rule  is  likely  to  be  considered 
small.  However,  for  most  milk  products, 
the  quantity  imported  is  a  smaU  fraction 
of  that  produced  domestically,  and  the 
quantity  of  imports  supplied  by  FMD- 
affected  regions  is  a  smaller  percentage 
still  of  domestic  supply.  Thus,  the 


■•  1997  Economic  Censusi  Department  of 
Commerce,  Bureau  of  the  Onsus. 

'■  1997  Economic  Census.  Department  of 
Commerce,  Bureau  of  the  (^nsus. 
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impact  of  this  proposed  rule  on  small 
entities  is  expected  to  be  small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulator)'  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  01-040-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  01-040-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238, 
^d  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  proposing  to  amend  the 
regulations  regarding  the  importation  of 
animal  products  to  establish  new 
processing  requirements  for  butter, 
butteroil.  and  certain  cheeses  imported 
from  regions  in  which  FMD  exists. 
Additionally,  we  are  proposing  to 
require  that  those  materials,  as  well  as 
other  milk  or  milk  products  that  are 
processed  using  the  new  proposed 
methods  in  lieu  of  meeting  the  existing 
importation  conditions,  when  imported 
from  regions  in  which  foot-and-mouth 
disease  exists,  be  accompanied  by 
government  certification  by  a  salaried 
veterinarian  employed  by  the  region  of 
origin  regarding  the  processing  of  the 
materials. 

We  are  asking  OMB  to  approve,  for  3 
years,  our  use  of  this  information 
collection  activity  in  connection  with 
oiu-  efforts  to  ensure  that  milk  and  milk 


products  imported  into  the  United 
States  from  FMD  regions  do  not  harbor 
the  FMD  virus. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response. 

Respondents:  Exporters  of  milk  and 
milk  products  in  FMD  regions;  full-time, 
salaried  veterinarians  employed  by  the 
region  of  origin. 

Estimated  annual  number  of 
respondents:  200. 

Estimated  annual  number  of 
responses  per  respondent:  5. 

Estimated  annual  number  of 
responses:  1 ,000. 

Estimated  total  annual  burden  on 
respondents:  250  hoxu-s.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.)  Copies 
of  this  information  collection  Ccm  be 
obtained  from  Mrs.  Celeste  Sickles, 
APHIS"  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEAJ, 
which  requires  government  agencies  in 
general  40  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS  "  Information 


Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  £md  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— filNDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1 .  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450.  7701-7772.  and 
8301-8317;  21  U.S.C.  136  and  136a:  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332:  7  CFR 
_^.22.2.80,  and371.4. 

2.  Section  94.16  would  be  amended  as 
follows: 

a.  By  removing  paragraph  (a)  and 
redesignating  paragraphs  (b),  (c),  and  (d) 
as  paragraphs  (a),  (b),  and  (c), 
respectively. 

b.  In  newly  redesignated  paragraph 
(a),  by  revising  the  introductory  text  of 
the  paragraph;  redesignating  paragraphs 
(a)U)  through  (a)(4)  as  paragraphs  (a)(6) 
through  (a)(9),  respectively:  and  by 
adding  new  paragraphs  (a)(1)  , 
through(a)(5)  to  read  as  follows. 

c.  In  newly  redesignated  paragraph 
(a)(8),  by  revising  the  first  sentence  to 
read' as  follows,  and  in  the  last  sentence, 
by  adding  the  words  "ice  cream, 
chocolate  milk."  after  the  word 
"lactose". 

d.  In  newly  redesignated  paragraph 
(a)(9).  by  adding  the  words  "in  a 
laboratory  setting"  after  the  word 
"analysis". 

e.  In  newly  redesignated  paragraph 
(c),  in  the  last  sentence,  by  removing  the 
citation  §  94.16(b)(3)"  and  adding  the 
words  "paragraph  (a)(8)  of  this  section" 
in  its  place. 

§94.16    Milk  and ^ilk  products. 

(a)  Milk  and  milk  products  originating 
in.  or  shipped  from,  any  region 
designated  in  §  94.1(a)  as  a  region 
infected  with  rinderpest  or  foot-and- 
mouth  disease  may  be  imported  into  the 
United  States  if  the  milk  or  milk 
product  satisfies  one  of  the  sets  of 
criteria  described  in  paragraphs  (a)(1) 
through  (a)(9)  of  this  section.  Products 
processed  in  accordance  with  one  of  the 
methods  described  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section  must  be 
accompanied  by  an  official  veterinar)- 
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certificate  endorsed  by  a  full-time, 
salaried  veterinarian  employed  by  the 
region  of  origin  stating  that  the  products 
have  been  processed  in  accordance  with 
one  of  those  methods: 

(1)  Milk  or  milk  products  (other  than 
cheese)  that  are,  or  are  made  from,  milk 
that  has  been  treated  at  an  ultra  high 
temperature  (298.4  °¥  (148  °C  )  for  3 
seconds  or  284  °F  (140  °C)  for  5 
seconds):  or 

(2)  Milk  or  milk  products  (other  than 
cheese)  that  are,  or  are  made  from,  milk 
that  has  been  treated  at  a  high 
temperature  for  a  short  time  (HTST) 
(161.6  °F  (72  °C)  for  15  seconds) 
followed  by  a  second  HTSl"  (161.6  °F 

.  (72  °C)  for  15  seconds)  treatment.  For 
milk  products  made  with  added  fat  or 
added  concentrates,  the  treatment 
temperature  must  be  increased  to  167  °F 
(75  °C):  or 

(3)  Milk  products  made  from  HTST 
milk  that  is  brought  to  a  pH  of  less  than 
6  for  1  hour. 

(4)  Cheese  made  from  raw  milk,  aged 
at  a  temperature  of  greater  than  35.6  °F 
(2  °C)  with  a  pH  of  less  than  6  for  120 
days  prior  to  export  from  the  country  of 
origin:  or 

(5)  Cheese  made  from  HTST  milk, 
aged  at  a  temperature  of  greater  than 
35.6  °F  (2  °C)  with  a  pH  of  less  than  6 
for  30  days  prior  to  export  from  the 
country  of  origin. 
***** 

(8)  Milk  and  milk  products  not  of 
classes  included  within  the  provisions 
of  paragraphs  (a)(1)  through  (a)(7)  of  this 
section  may  be  imported  if  the  importer 
first  applies  to  and  receives  written 
permission  from  the  Administrator, 
authorizing  such  importation.  *   *   * 
*         *         *         *         * 

Dune  in  Washington,  [)C.  this  11th  day  of 
February,  2003. 
Bill  Hawks, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 
|FR  Doc:.  o:}-,38.36  Filed  2-14-03;  8:45  am) 

BILUNO  CODE  3410-34-P 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100  and  110 

[NOTICE  2003—5] 

Leadership  PACs 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  proposed  rules  to  address 
leadership  PACs,  which  are 
unauthorized  committees  that  are 


associated  with  a  Federal  candidate  or 
officeholder.  Further  information  is 
provided  in  the  supplementary 
information  that  follows. 
DATES:  The  hearing  will  be  held  at  9:30 
a.m.  on  Wednesday,  February  26,  2003. 
The  Commission  is  no  longer  accepting 
requests  to  testify. 

ADDRESSES:  Commission  hearings  are 
held  in  the  Commission's  ninth  floor 
meeting  room,  999  E  Street.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  Mr.  J.  Duane  Pugh,  Jr..  Acting 
Special  Assistant  General  Counsel,  or 
Mr.  Anthony  T.  Buckley.  Attorney,  999 
E  Street,  NW.,  Washington,  DC  20463, 
(202) 694-1650  or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
December  26,  2002.  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  |"NPRM"1  proposing  three 
alternative  sets  of  rules  addressing 
political  committees  that  are  associated 
with  a  Federal  candidate  or 
officeholder,  and  potential  limitations  to 
the  contributions  that  such  committees 
may  accept  and  make.  67  FR  78753 
(Dec.  26.  2002).  The  comment  period  for 
the  NPRM  ended  on  January  31.  2003. 
Eight  sets  of  comments  were  received  by 
the  Commission  in  response  to  the 
NPRM.  Seven  commenters,  who 
submitted  six  of  the  sets  of  comments, 
requested  to  testify  at  a  public  hearing 
if  one  is  held. 

After  considering  these  requests  and 
the  other  comments  received  to  date  in 
response  to  the  NPRM.  the  Commission 
believes  a  public  hearing  would  be 
helpful  in  considering  the  issues  raised 
in  the  rulemaking.  As  the  Commission 
stated  in  the  NPRM.  the  hearing  will  be 
held  at  9:30  a.m.  on  February  26.  2003. 

Dated:  February  11,2003. 
Ellen  L.  Weiniraub, 

Chair.  Federal  Election  Commission. 

(FR  Doc.  03-3834  Filed  2-14-03;  8:45  ami 

BILLING  CODE  6715-01-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  PART  1301 

[DEA-232P] 

RIN1117-AA70 

Controlled  Substances  Registration 
and  Reregistration  Application  Fees 

AGENCY:  Drug  Enforcement 

Administration  (DEA),  Justice. 

ACTION:  Notice  of  Proposed  Rulemaking. 


SUMMARY:  DEA  is  proposing  to  adjust 
the  current  fee  schedule  for  DEA 
controlled  substances  registration  to 
adequately  recover  necessary  costs 
associated  with  the  Diversion  Control 
Program  as  mandated  by  the 
Departments  of  Commerce,  Justice,  and 
Swte.  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1993. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  21,  2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Patricia  M.  Good,  Chief.  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537; 
Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Departments  of  Commerce. 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act  of 
1993  (Pub.  L.  102-395)  requires  that  the 
Drug  Enforcement  Administration 
(DEA)  collect  fees  to  ensure  the  recovery 
of  the  full  costs  of  operating  the 
Diversion  Control  Program.  Section 
111(b)(3)  of  the  act.  codified  at  21  U.S.C. 
886a(3),  requires  that  "fees  charged  by 
the  Drug  Enforcement  Administration 
under  its  diversion  control  program 
shall  be  set  at  a  level  that  ensures  the 
recovery  of  the  full  costs  of  operating 
the  various  aspects  of  that  program." 
Section  111(b)(1)  of  the  act  also  requires 
that  "there  shall  be  deposited  as 
offsetting  receipts  into  that  account  all 
fees  collected  by  the  Drug  Enforcement 
Administration,  in  excess  of 
$15,000,000.  for  the  operation  of  its 
diversion  control  program." 

Since  1970  the  Controlled  Substances 
Act  (CSA)  has  authorized  the  Attorney 
General  to  "charge  reasonable  fees 
relating  to  the  registration  and  control  of 
the  manufacture,  distribution,  and 
dispensing  of  controlled  substances."  21 
U.S.C.  821  and  958(f).  This  fee  is 
collected  by  the  Deputy  Administrator 
of  DEA  for  the  Attorney  General  and  is 
the  only  fee  collected  by  DEA  to  support 
the  Diversion  Control  Program.  DEA 
does  collect  a  user  fee  to  support  its 
listed  chemical  activities.  However,  this 
fee  does  not  fall  within  the  scope  of  this 
notice  (see  below  for  a  further 
discussion).  The  fee  schedule  for  the 
CSA  was  established  in  1971  and  was 
adjusted  in  1984  and  again  in  1993.  The 
fees  have  remained  unchanged  since 
that  time. 


Federal  Register /Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Proposed  Rules 


7729 


Following  publication  in  the  Federal 
Register  of  the  fee  adjustment  in  1993. 
the  American  Medical  Association 
(AMA)  and  others  filed  a  complaint  in 
the  United  States  District  Court  for  the 
District  of  Columbia  objecting  to  the 
new  fees.  The  district  court  issued  its 
final  order  granting  the  government's 
motion  for  summary  judgment  and 
disposing  of  all  claims  on  July  5. 1994. 
AMA  V.  Reno,  857  F.  Supp.  80  (D.D.C. 
1994).  The  AMA  appealed,  and  on  July 
27. 1995  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  remanded,  without  vacating,  the 
rule  to  DEA.  Specifically,  the  coiul 
required  DEA  "to  identify  the 
components  of  the  fee-funded  diversion 
control  program  and  provide  a  brief 
explanation  of  why  it  deemed  each 
component  to  be  a  part  of  that 
program."  AMA  v.  Reno,  57  F.3d  1129. 
1135  (D.C.  Cir.  1995). 

DEA  responded  to  the  remand 
requirement  through  a  notice  in  the 
Federal  Register  on  December  30.  1996, 
describing  the  fee-funded  components 
and  activities  of  the  DCP  with  an 
explanation  of  how  each  satisfies  the 
statutory  requirements  for  fee-funding. 
61  FR  68624-32.  DEA  accepted 
comments  on  this  final  rule  and.  based 
on  these  comments,  published  its  final 
rule  on  the  Drug  Diversion  Control  Fee 
Account  (DDCFA)  in  the  Federal 
Register  on  August  9,  2002.  This  rule 
contains  information  on  the  Specific 
DCP  activities  funded  by  the  DDCFA. 
Copies  of  both  the  December  30.  1996 
and  August  9.  2002  rulemakings  may  be 
foiuid  on  the  Diversion  Control  Program 
Web  site:  http:// 
MTvw.  (f^adiversion .  usdoj.gov. 

This  announcement  establishes  the 
fee  structure  under  the  existing 
registration  system  to  fully  support  the 
operations  of  the  Diversion  Control 
Program  for  Fiscal  Year  2004  through 
Fiscal  Year  2006.  Since  the  last 
published  rule  in  1993.  the  Diversion 
Control  Program  has  experienced 
significant  growth  without  any 
associated  increase  in  registrant  fees  to 
support  the  growth  and  increased 
funding  needs.  DEA  is  required  by  law 
(see  below)  to  collect  the  full  costs  of 
the  Diversion  Control  Program.  The 
amount  to  be  recovered  is  established  by 
the  Congressional  appropriations 
process.  The  projected  amount  required 
to  be  recovered  for  Fiscal  Year  2004. 
based  on  the  President's  Budget 
Request,  will  be  $133.6  million;  the 
estimated  amount  required  to  be 
recovered  for  Fiscal  Year  2005  will  be 
$157.3  million.  The  estimated  amount 
required  to  be  recovered  for  Fiscal  Year 
2006  will  be  $160.3  million.  These 
figures  include  required  program  growth 


and  the  mandatory  annual  $15  million 
transfer  to  the  U.S.  Treasury. 

Statutory  Authority  to  Collect  Fees 

DEA's  authority  to  collect  registration 
fees  derives  from  three.statutory 
provisions.  DEA  is  authorized  by  21 
U.S.C.  824  to  collect  "reasonable  fees 
relating  to  the  registration  and  control  of 
the  manufacture,  distribution  and 
dispensing  of  controlled  substances  and 
to  the  registration  and  control  of 
regulated  persons  and  of  regulated 
transactions."  Secondly.  21  U.S.C. 
958(f)  permits  DEA  to  collect 
"reasonable  fees  relating  to  the 
registration  of  importers  and  exporters 
of  controlled  substances  or  List  I 
chemicals."  Lastly,  the  1993 
Appropriations  Act  added  a  provision 
requiring  DEA  to  set  a  fee  schedule 
"that  ensures  the  recovery  of  the  full 
costs  of  operating  the  various  aspects  of 
that  program."  21  U.S.C.  886a(3).  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  noted  that 
in  establishing  the  DDCFA,  Congress  left 
intact  the  fee  collection  requirements  of 
21  U.S.C.  821.  confirming  boundaries  of 
the  DCP  that  DEA  can  fund  by 
registration  fees.  AMA  v.  Reno,  57  F.3d 
1129.  1135  (D.C.  Cir.  1995).  Although 
the  court  made  no  specific  mention  of 
21  U.S.C.  958(f).  those  same  boundaries 
remain  intact  as  well.  The  court  found 
that  the  current  statutory'  scheme  thus 
requires  DEA  to  set  registration  fees  to 
recover  the  full  costs  of  the  DCP,  while 
requiring  DEA  to  charge  "reasonable" 
fees  relating  to  the  registration  and 
control  of  the  manufacture,  distribution 
and  dispensing  of  controlled  substances 
and  the  registration  and  control  of 
regulated  persons  and  of  regulated 
transactions. 

DEA.  therefore,  must  examine  DCP 
activities  in  conjunction  with  the  nexus 
requirements  of  21  U.S.C.  821  and  958(f) 
to  determine  whether  it  can  properly 
fee-fund  them  while  setting  fees  that 
recover  the  full  cost  of  these  activities. 

Diversion  Control  Program  and 
Responsibilities 

DEA's  mission  with  respect  to  licit 
controlled  pharmaceuticals  is  to 
prevent,  detect  and  eliminate  the 
diversion  of  controlled  pharmaceuticals 
from  legitimate  channeh  to  illegal  use, 
while  at  the  same  time  ensuring  their 
availability  for  legitimate  medical  and 
scientific  purposes.  To  facilitate  these 
goals.  Congress,  through  the  CSA. 
established  a  closed  system  of 
controlled  substance  distribution 
encompassing  manufacturers, 
distributors,  pharmacies  and 
practitioners;  that  is,  within  this  closed 
system  a  controlled  substance  can  be 


traced  from  the  time  it  is  manufactured 
to  the  time  it  is  dispensed  to  the 
ultimate  user.  This  system  has  proven 
effective  in  reducing  the  diversion  of 
these  substances  from  legitimate 
channels  to  the  illicit  market. 
Components  of  this  closed  system 
include  scheduling  of  all  controlled 
substances,  registration  of  all  controlled 
substance  handlers,  recordkeeping  for 
accountability,  security,  and 
manufacturing  quotas,  all  under  DEA 
DCP  oversight.  (The  DCP  also  possesses 
similar  chemical  control  responsibilities 
pursuant  to  the  Chemical  Diversion  and 
Trafficking  Act  (CDTA)  and  subsequent 
legislation.) 

The  plain  language  of  the  1993" 
Appropriations  Act  requires  DEA  to  set 
and  collect  registration  fees  to  cover  the 
full  costs  of  operating  its  Diversion 
Control  Program.  In  its  1993  final  rule 
publication  setting  new  registration  fees. 
DEA  examined  all  activities  that  relate 
to  the  registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances  and 
to  the  registration  (and  control)  of 
importers  and  exporters.  DEA 
determined  that  "activities  contained  in 
the  (diversion!  program  which  give  rise 
to  the  fees  consist  of  diversion 
investigators,  analysts,  technicians,  and 
clerical  personnel  salaries  and  expenses; 
and  travel,  rent,  utilities,  supplies, 
equipment  and  services  associated  with 
these  positions  for  the  registration  and 
control  of  the  manufacture,  distribution 
and  dispensing  of  controlled 
substances."  58  FR  15273.  DEA 
determined  that  it  would  not  fee-fund 
costs  associated  with  chemical  control 
efforts  (see  below),  clandestine 
laboratory'  efforts,  overseas  staff 
(specifically  diversion  investigators  ' 
assigned  to  foreign  posts).  DEA's  Office 
of  Chief  Counsel  or  executive  direction. 
58  FR  15273.  DEA  concluded  that  these 
activities  were  excluded  from  the 
Attorney  General's  budget  delineation 
for  the  category'  of  "Diversion  Control" 
and  thus  not  included  in  the 
determination  of  the  fees.  Id. 

At  the  time  this  initial  rule  was 
published  on  March  22,  1993.  21  U.S.Q 
821  did  not  extend  to  chemical  control ' 
activities  ("regulated  transactions"). 
Accordingly,  there  were  no  registration 
or  fee  requirements  for  handlers  of  List 
1  chemicals,  and  chemical  control 
activities  were  not  included  among 
those  to  be  supported  by  the  DDCFA. 
Congress  amended  21  U.S.C.  821  on 
December  17. 1993  to  require  reasonable 
fees  relating  to  "the  registration  and 
control  of  regulated  persons  and  of 
regulated  transactions."  Domestic 
Chemical  Diversion  Cpntrol  Act  of  1993, 
3(a).  Pub.  L.  103-200,  107  Stat.  2333. 
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Despite  this  amendment,  to  date  DEA's 
chemical  control  activities  have 
continued  to  be  supported  by 
appropriated  funds  and  not  by  the 
DDCFA. 

In  its  December  1996  Federal  Register 
notice,  DEA  further  excluded  from  fee- 
funding  those  activities  that  incidentally 
support  the  DGP  but  are  funded 
elsewhere  in  the  DEA  Salaries  Budget 
(and  thus  not  fee-funded).  Specific 
examples  listed  in  the  notice  include 
"support  provided  by  the  Attorneys  in 
DEA's  office  of  Chief  Counsel  Division 
Regulatory  Section;  certain  laboratory 
service  support;  DEA  Automated  Data 
Processing  Systems  support  (except 
ARCOS  and  CSA);  Office  of  Training 
staff;  DEA  Management  and 
Administrative  Support;  Office  of 
Congressional  and  Public  Affairs; 
Intelligence  Support  and  Diversion 
Investigators  assigned  overseas."  61  FR 
68631. 

In  summary,  to  date  fee-fundable  DCP 
activities  have  included:  scheduling, 
registration, investigation,  inspection, 
data  collection  and  analysis,  training, 
establishing  production  quotas, 
cooperative  efforts  with  state,  local  and 
other  federal  agencies,  cooperative 
efforts  with  the  regulated  industry, 
international  activities  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances,  and 
attendant  management,  personnel, 
administrative  and  clerical  oversight  for 
the  DCP  because  they  too  relate  to  the 
fee-funding  criteria  of  21  U.S.C.  821  and 
958(f).  Fee-fundable  activities  also  have 
included  travel,  rent,  utilities,  supplies, 
equipment  and  services  associated  with 
the  above-listed  activities.  Fee-fundable 
activities  also  have  included  activities 
related  to  the  control  of  licit  controlled 
substances  in  the  United  States  in 
which  the  initial  source  is  foreign.  For 
example,  smuggling  a  controlled 
substance  into  or  introducing  it  into  the 
United  States  is  importation,  albeit 
illegal,  and  constitutes  an  activity  for 
which  DEA  registration  and  controls  are 
required  under  the  CSA  and  its 
implementing  regulations;  therefore 
activities  to  prevent  smuggling  fall 
under  the  purview  of  the  DCP.  Foreign- 
source  substances  potentially  threaten 
the  integrity  of  the  closed  system  of 
distribution  and  undermine  other 
diversion  control  efforts  by  DEA.  They 
also  may  pose  a  public  health  threat 
and/or  unlawful  competition  to  legal, 
registered  U.S.  manufacturers  and 
suppliers.  The  advance  of  the  Internet  in 
particular  has  made  foreign-source 
substances  more  accessible  in  the 
United  States  and  the  diversion  of  these 
substances  a  greater  problem.  The  DCP 


now  will  address  the  activities  that  will 
be  funded  by  the  DDCFA  as  part  of  its 
programmatic  responsibilities. 

A  more  detailed  description  of  the 
activities  funded  through  the  DDCFA  is 
included  in  DEAs  1996  final  rule  (61 
FR  68631)  and  amended  final  rule 
published  on  August  9.  2002  (67  FR 
51988). 

Current  Fee-Funding 

Since  the  last  published  rule  in  1993, 
the  Budget  Authority  for  the  Diversion 
Control  Program  has  doubled  without 
any  associated  increase  in  registrant 
fees.  Currently,  the  fees  established  in 
1993  are  no  longer  adequate  to  recover 
the  "full  costs"  of  operating  the  DCP  as 
required  by  law. 

The  Congressional  appropriation  for 
the  DCP  for  Fiscal  Year  1994  was  $57.1 
million.  For  Fiscal  Year  2004.  the 
expected  Budget  Authority  will  be 
$118,561,000  (this  figure  does  not 
include  the  mandatory  $15  million 
transfer  to  the  U.S.  Treasury).  The 
growth  in  the  DCP  has  been  driven  by 
a  number  of  factors  some  of  which  have 
been  reflected  in  DEA  budget 
submissions  such  as  the  creation  of 
Tactical  Diversion  Squads  in  Fiscal  Year 
1997.  Other  DCP  expansions  include 
DEA's  response  to  the  diversion  of 
OxyContin®,  involving  the  opening  of 
247  cases  from  October  1999  through 
March  2002  (including  159  cases  in 
Fiscal  Year  2001  alone,  a  270  percent 
increase  from  Fiscal  Year  2000).  These 
cases  have  led  to  a  total  of  328  arrests. 
DEA  is  also  expending  increasing  time 
and  resources  on  implementing  its 
initial  response  to  internet-based  drug 
diversion,  for  which  it  has  opened  a 
number  of  cases  leading  to  arrests  and 
convictions.  DEA  has  also  seen  an 
increase  in  the  number  of  drug 
diversion  cases  leading  to  arrests.  (The 
number  of  diversion  arrests  more  than 
doubled  in  just  five  years,  from  444 
arrests  in  Fiscal  Year  1995  to  941 
diversion  arrests  relating  to  drug  cases 
alone  in  Fiscal  Year  2000.  DEA  made 
871  diversion  arrests  relating  to  drug 
cases  in  Fiscal  Year  2001,  and  341 
arrests  in  the  first  six  months  of  Fiscal 
Year  20b2.  The  slight  decrease  in  arrests 
in  Fiscal  Year  2001  and  the  first  half  of 
Fiscal  Year  2002  is  attributable  to  a 
greater  emphasis  on  chemical 
investigative  activities.)  These 
additional  programmatic  needs  and 
responsibilities  have  required  additional 
investigators,  headquarters  staff  and 
increased  financial  resources  to  support 
these  staff  and  their  efforts  to  prevent 
the  diversion  of  licit  controlled 
substances 

The  following  table  shows  the  annual 
growth  in  Budget  Authority  for  the  DCP 


from  Fiscal  Year  1994  through  Fiscal 
Year  2006  (expected  Budget  Authority 
for  FY03  and  estimated  Budget 
Authority  for  FY04.  FY05.  and  FY06). 
The  Budget  Authority  is  based  on  the 
President's  Budget  Request.  Note,  these 
figures  do  not  include  the  required 
annual  $15  million  transfer  to  the  U.S. 
Treasury. 


Fiscal  year 

Budget  authority 
(In  millions) 

FY94  

FY95  

FY96  

FY97  

FY98  

FY99 

FYOO  

FY01   

FY02  

FY03  (est) 

$57.1 
58.4 
62.2 
67.8 
73.2 
76.7 
80.3 
83.5 
86.2 
89 

FY04  (est.) 

118.6 

FY05  (est.) 

142.3 

FY06  (est.) 

145.3 

In  reviewing  the  activities  ciu-rently 
supported  by  the  DDCFA  and  the 
relevant  legislation  and  regulatory 
actions  governing  the  DCP  and  fee 
funding,  DEA  identified  several 
elements  of  DEA  operations  that,  though 
not  part  of  the  DCP.  incidentally 
support  the  activities  of  the  DCP  and 
which  to  date  have  been  funded  through 
Congressional  appropriations  rather 
than  through  the  DDCFA.  Examples  of 
such  elements  include  two  sections 
within  the  Office  of  Chief  Counsel  that 
(a)  litigate  administrative  actions  related 
to  DEA  registrants  and  (b)  provide  legal 
support  on  regulatory  policy  matters;  a 
section  within  the  Office  of  Training 
that  is  specifically  dedicated  to  the  DCP; 
a  portion  of  the  Office  of  Forensic 
Sciences  Special  Testing  Laboratory  that 
supports  authentic  sample  analyses  for 
licit  drugs;  and  a  portion  of  the  budget 
for  DEA's  agency-wide  computer 
network,  "Firebird",  related  to  the  work 
of  the  DCP.  As  was  discussed  more  fully 
in  previous  rulemakings  regarding  the 
DDCFA,  while  these  elements 
incidentally  support  diversion  control 
efforts,  because  their  overall  function  is 
not  primarily  devoted  to  diversion 
control,  they  have  been  included 
elsewhere  in  the  DEA  budget  and  not  as 
part  of  fee-fundable  activities.  In  the 
absence  of  specific  guidance  in  the  1993 
Appropriations  Act  as  to  which 
activities  were  encompassed  within  the 
DCP  and  thus  fee-fundable.  DEA  has 
followed  the  plain  language  of  the  act 
and  used  the  budget  categories  that  had 
historically  been  included  in  the  DCP 
budget  request  of  the  Attorney  General. 
As  described  in  DEA's  1996  Federal 
Register  notice,  for  the  purposes  of 
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budget  formulation  and  appropriation. 
DEA  historically  has  identified  only 
those  resources  (with  their  overhead 
costs)  that  were  specifically  devoted  to 
diversion  control  efforts  as  part  of  the 
DCP  in  its  aimual  budget  submission  to 
Congress.  Other  resources  which 
support  a  broad  range  of  DEA  activities, 
including  diversion  control,  therefore 
have  been  included  in  the  budget 
formidation  and  appropriation  process 
and  not  funded  through  the  DDCFA.  61 
FR  68631.  At  this  time  these  activities 
will  continue  to  be  funded  through 
appropriated  funds  as  DEA  considers 
how  to  better  comply  with  the 
applicable  laws  in  the  future. 

Development  of  the  New  Fee  Schedule 

DEA  set  the  current  fee  schedule  for 
the  Diversion  Control  Program  (DCP) 
through  publication  in  the  Federal 
Register  on  March  22.  1993.  This 
announcement  outlined  the  general 
categories  of  cost  to  be  borne  by  the 
resulting  Drug  Diversion  Control  Fee 
Account  (DDCFA)  and  delineated  the 
fee  categories  indicated  below: 


Registrant  class 

Annual  cost 

Manufacturers 

Distributors,  Importers/Export- 
ers          

$875 
438 

Dispensers/Practitioners 

Researchers,  Narcotic  Treat-r 
ment  Programs  

70 
70 

Since  this  announcement,  the  fees, 
which  as  required  by  law  support  the 
full  cost  of  the  Diversion  Control 
Program,  have  not  changed  despite 
growth  in  the  program  and  additional 
costs  borne  by  the  program  (see  the 
previous  section).  To  recover  the  full 
costs  of  the  DCP  as  required  by  law, 
DEA  plans  to  incrementally  raise  the 
fees  in  accordance  with  its  existing  fee 
structure  as  follows: 


Registrant  class 

Annual  cost 

Manufacturers 

Distributors,  Importers/Export- 
ers                            

$1,605 
804 

Dispensers/Practitioners 

Researchers,  Narcotic  Treat- 
ment Proarams        

131 
131 

These  increases  in  fees  will  go  into 
effect  30  days  after  the  publication  of 
the  final  rule. 

The  determination  of  fees  for  the 
Fiscal  Year  2004-2006  period  covered 
by  this  notice  is  based  on  the  expected 
Budget  Authority  for  Fiscal  Year  2004 
(based  on  the  President's  Budget 
Request)  and  the  estimated  budget 
request  and  appropriation  for  each 
subsequent  year  plus  the  annual  $15 
million  transfer  to  the  U.S.  Treasury.  In 


addition  to  covering  with  fee  funds  all 
program  elements  and  activities  related 
to  the  registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances. 
DEA  must  transfer  the  first  $15  million 
of  fee  revenue  to  the  General  Fund  of 
the  Treasury  each  year.  21  U.S.C. 
886a(l).  For  each  fiscal  year  between 
Fiscal  Year  1993  through  Fiscal  Year 
1998.  Congress  appropriated  an 
additional  $15  million  to  offset  this 
requirement  (a  total  infusion  to  the 
DDCFA  of  $90  million).  However, 
beginning  in  Fiscal  Year  1999,  Congress 
discontinued  this  additional 
appropriation. 

"The  expected  Budget  Authority  for 
Fiscal  Year  2004  is  $118,561,000,  which 
accoimts  for  increases  in  program  costs 
due  to  inflation,  increases  in  federal 
staff  salaries,  and  additional  funds  to 
undertake  a  number  of  new  initiatives  to 
prevent,  detect  and  eliminate  the 
diversion  of  controlled  substances  while 
ensuring  an  adequate  supply  for 
legitimate  medical  and  scientific 
purposes.  Funds  include  $12,518,000 
for  diversion  investigation  (for  93 
positions),  including  OxyContin® 
diversion  control  and  implementation  of 
a  system  to  detect  Internet  sites  that  may 
divert  controlled  substances  and 
investigation  of  those  sites,  as 
warranted.  This  will  permit  DEA  to 
conduct  additional  and  more  complex 
investigations  into  the  diversion  of 
pharmaceutical  controlled  substances. 
Other  funds  accounted  for  include 
$12,098,000  (for  40  positions)  to 
develop  a  system  to  permit  the 
electronic  transmission  of  controlled 
substances  prescriptions  from  prescriber 
to  pharmacy  and  to  develop  an 
electronic  order  form  for  Schedule  I  and 
.II  controlled  substances.  These  < 

electronic  alternatives  will  provide  a 
similar  or  higher  degree  of  security/ 
integrity  than  current  paper-based 
systems  and  will  help  DEA  to  meet  its 
legal  mandates  under  the  Government 
Paperwork  Elimination  Act.  The  total 
'  cost  of  program  enhancements  for  Fiscal 
Year  2004  is  $24.8i73,000.  bicluding  the 
mandatory  transfer  to  Treasury  of  $15 
million,  the  total  amount  required  to  be 
recovered  for  Fiscal  Year  2004  is 
$133,561,000. 

The  anticipated  President's  Budget 
Request  for  Fiscal  Year  2005  is 
$142,265,000.  This  figure  accoimts  for 
increases  in  program  costs  due  to 
inflation  (including  such  items  as 
postage  rate  increase,  increases  in  cost 
of  employee  health  benefits,  increases  in 
GSA  rent.  etc.).  costs  of  federal  staff  pay 
increases,  and  an  adiditional 
$20,578,000  (for  39  positions).  This 
figure  includes  costs  to  support  the 


systems  to  permit  the  electronic 
transmission  of  controlled  substances 
prescriptions  and  electronic  orders  of 
Schedule  I  and  II  controlled  substances, 
the  support  and  operation  of  DEA's. 
Internet  investigations,  a  major  upgrade 
to  the  Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS), 
and  significant  improvements  to 
registration  customer/forms  service. 
Other  funds  accoimted  for  include 
liaison,  policy,  regulatory,  and 
analytical  activities  of  the  Diversion 
Control  Program.  Including  the 
mandatory  transfer  to  Treasury  of  $15 
million,  the  total  amount  required  to  be 
recovered  for  Fiscal  Year  2005  is 
$157,265,000.      . 

The  anticipated  President's  Budget 
Request  for  Fiscal  Year  2006  is 
$145,307,000  which  accoimts  for 
inflationary  growth  from  the  previous 
fiscal  year  estimate  and  increases  in 
Federal  staff  salaries.  Including  the 
mandatory  transfer  to  Treasury  of  $15 
million,  the  total  amount  required  to  be 
recovered  for  Fiscal  Year  2006  is 
$160,307,000. 

To  calculate  inflationary  growth,  DEA 
used  inflation  figures  of  1.5  percent  for 
Fiscal  Year  2004,  1.6  percent  for  Fiscal 
Year  2005  and  1.7  percent  for  Fiscal 
Year  2006  and  salary  increase 
assumptions  of  2.0  percent  for  Fiscal 
Year  2004  and  3.4  percent  for  both 
Fiscal  Year  2005  and  Fiscal  Year  2006, 
based  on  the  President's  Economic 
Assumptions.  The  total  amount 
necessary  to  collect  through  fee  funds 
for  the  Fiscal  Year  2004-2006  period  is 
$451,133,000.  Based  on  the  amounts 
required  to  be  collected  for  the  2004- 
2006  period  to  comply  with  the  law, 
DEA  developed  the  specific  fee  levels 
for  each  registrant  category  reflected  in 
the  previous  table.  To  calculate  these 
fees,  DEA  first  estimated  the  number  of 
paying  registrants  for  this  period  and 
then  used  this  figure  combined  with  the 
amount  required  to  be  collected  to  set 
the  new  fee  rate.  To  calculate  the 
number  of  paying  registrants,  DEA  used 
logarithmic  regression  analysis  to 
project  the  yearly  registrant  figures 
based  on  historical  registrant  data  for 
the  period  of  Fiscal  Year  1994  through 
Fiscal  Year  2001. 

DEA  then  estimated  the  number  of 
registrants  for  each  registrant  category 
since  different  registrant  categories  pay 
different  fees.  Because  there  were 
insufficient  data  for  some  activities  to 
perform  regression  analysis,  DEA  used 
the  percentage  for  each  category  using 
data  from  the  corresponding  cycle  years 
in  the  past. 

Finally,  based  on  the  analyses 
conducted,  DEA  developed  the  fees  for 
each  registrant  category  consistent  with 
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its  current  fee  structure.  In  doing  so. 
DEA  opted  to  set  the  fee  level  for  a 
three-year  period  (FY  2004-2006)  to 
avoidthe  heavy  burden  on  registrants 
and  the  additional  administrative 
expenses  to  DEA  that  resetting  the  fee 
each  year  would  impose.  Accordingly, 
the  fees  above  reflect  the  total  amount 
necessary  to  be  collected  for  the  full 
three-year  period  (FY  2004-2006) 
divided  by  projected  registrants  and 
accounting  for  projected  registrant 
growth  by  category  for  each  fiscal  year. 
Because  different  categories  of 
registrants  pay  different  amounts.  DEA 
weighted  the  number  of  registrants  in 
each  category  to  ensure  the  appropriate 
reflection  in  the  fee  schedule.  Because 
the  fees  reflect  the  total  amount 
necessary  to  be  collected  for  the  Fiscal 
Year  2004-2006  period,  DEA  may 
accumulate  additional  funds  beyond 
those  necessary  for  actual  program 
operations  in  the  initial  year  (Fiscal 
Year  2004).  but  in  the  final  year  of  the 
period  (Fiscal  Year  2006)  fee  collections 
are  anticipated  to  fall  short  of  the 
amount  necessary  to  cover  expenditures 
in  that  year,  so  DEA  will  then  draw 
down  the  previously  collected  surplus. 
The  alternatives  to  this  approach  would 
be  to  reset  the  fee  each  year  or  to  set  a 
different  fee  for  each  fiscal  year;  both  of 
these  options  would  cause  unnecessary 
confusion  and  would  impose  greatef 
administrative  burdens  on  DEA  and 
registrants. 

Regulatory  Analyses 

Regulatory  Flexibility  Act 

The  Deputy  Administrator  hereby 
certifies  tjiat  this  rulemaking  has  been 
drafted  in  accordanoe  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  DEA 
recognizes  that  this  regulation  will  have 
a  financial  effect  on  registrants  with  the 
increase  in  fees,  the  change  in  fees  is  not 
significant.  Moreover,  the  fees  have  not 
been  changed  in  nine  years,  and  DEA  is 
legally  mandated  to  collect  fees  to  cover 
the  full  costs  of  the  Diversion  Control 
Program.  The  appropriations  process 
was  used  to  determine  the  budget  on 
which  the  fees  are  based.  The  increase 
in  fees  after  nine  years  covers  both 
inflation  and  enhancements  to  address 
additional  responsibilities  assumed  by 
the  Diversion  Control  Program. 


In  considering  options  for  collecting 
the  full  costs  of  the  Diversion  Control 
Program  as  mandated  by  law  (21  U.S.C. 
886a(3)).  DEA  considered  several 
alternatives  to  the  approach  proposed  in 
this  regulation.  One  alternative  would 
be  to  reset  the  fee  each  year  for  each 
category  of  registrant  according  to  the 
Budget  Authority.  Another  alternative 
would  be  to  set  a  different  fee  for  each 
fiscal  year.  DEA  determined  that  both  of 
these  options  would  cause  unnecessary 
confusion  with  fee  changes  each  year 
and  would  impose  greater 
administrative  and  financial  burdens  on 
DEA  and  registrants  than  the  approach 
proposed  in  this  regulation. 

Executive  Order  12866 

The  Deputy  Administrator  further 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
principles  in  Executive  Order  12866 
Section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  regulatory 
action,  but  this  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  of 
$100,000,000  or  more  in  any  one  year, 
and  will  not  significantly  or  uniquely 
affect  small  governments.  While  it  will 
affect  the  private  sector  in  excess  of 
$100,000,000  per  year,  the  effect  on 
individual  entities  and  practitioners  is 
minimal.  The  majority  of  the  affected 
entities  will  pay  $131  per  year  (or  $391 
for  a  three  year  registration  period). 
Moreover,  this  rule  is  promulgated  in 
compliance  with  Congressional  mandate 
that  the  full  cost  of  operating  the  DCP 
be  collected  through  registrant  fees  as 


stipulated  in  the  1993  Departments  of 
Commerce.  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  102-395) 
and  codified  in  21  U.S.C.  886a(3). 
Detailed  estimates  and  analyses, 
including  specific  fee  amounts  for 
individual  registrants,  are  included  in 
the  text  of  the  proposed  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  While  this  rule 
will  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more,  it 
will  not  result  in  a  major  increase  in 
costs  or  prices  or  cause  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
and  export  markets.  This  rule  is  not  a 
discretionary  action  but  rather  responds 
to  the  Congressional  mandate  that  the 
full  operating  costs  of  the  DCP  be 
collected  through  registrant  fees  as 
described  above.  The  individual  effect  , 
on  small  business  registrants  is  minimal 
ranging  bom  $131  to  $1,605  per  year 
with  the  majority  of  affected  registrants 
paying  an  annual  fee  of  $131  (or  $391 
for  three  years). 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control.  Security 
measures.  For  the  reasons  set  out  above, 
21  CFR  part  1301  is  proposed  to  be 
amended  as  follows: 

PART  1301— [AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822,  823,  824. 
871(b),  875,  877. 

2.  Section  1301.13  is  proposed  to  be 
amended  by  revising  paragraph  {e)(l)  to 
read  as  follows: 

§  1 301 .1 3    Application  for  registration;  time 
for  application;  expiration  date;  registration 
for  independent  activities;  application 
forms,  fees,  contents  and  signature; 
coincident  activities. 


(e)* 
(1) 
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Business  activity 


(I)  Manufacturing 


(il)  Distributing 


Controlled 
substances 


Schedules  l-V 


(Hi)  Dispensing  or  in- 
stmctlng  (Includes 
Practitioner,  Hospital/ 
Clinic,  Retail  Phar- 
macy, Teaching  Insti- 
tution). 


(Iv)  Research 


(v)  Research , 


Schedules  l-V 
Schedules  ll-V 


DEA  application 
forms 


New— 225  

Renewal— 225a 


Schedule  I 


Schedules  ll-V 


New— 225 

Renewal — 225a 

New— 224 

Renewal— 224a 


Applica- 
tion tee 
($) 


1,605 
1.605 


804 
804 
391 
391 


Registra- 
tion pe- 
riod 
(years) 


1 


New— 225 

Renewal— 225a 


(vl)  Narcotic  Treatment 
Program  (including 
compounder). 

(vil)  Importing  


(vill)  Exporting  

(Ix)  Chemical  Analysis 


Narcotic  Drugs  In 
Schedules  ll-V. 

Schedules  l-V  .... 

Schedules  l-V  .... 
Schedules  l-V  .... 


New— 225 

Renewal— 225a 


131 
131 


131 
131 


New— 363  

Renewal — 363a 

New— 225 

Renewal— 225a 

New— 225  

Renewal — 225a 

New— 225  

Renewal— 225a 


131 
131 

804 
864 


804 
804 
131 
131 


Coincident  activities  allowed 


Schedules  l-V:  May  distribute  that  substance  or 
class  for  which  registration  was  issued;  may 
not  distribute  or  dispose  any  substance  or 
class  for  which  not  registered  Schedules  U-- 
V:  Except  a  person  registered  to  dispose  of 
any  controlled  substance  may  conduct  chem- 
ical analysis  and  preclinical  research  (includ- 
ing quality  control  analysis)  with  substances 
listed  in  those  schedules  for  which  authonza- 
tion  as^  mfg.  Was  tssued. 


May  conduct  research  and  instructional  activi- 
ties with  those  substances  for  which  registra- 
tion was  granted,  except  that  a  mid-level 
practitioner  may  conduct  such  research  only 
to  the  extent  expressly  authorized  under  state 
statute.  A  pharmacist  may  manufacture  an 
aqueous  or  oleaginous  solution  or  solid  dos- 
age form  containing  a  narcotic  controlled  sut>- 
stance  in  Sctiedale  ll-V  in  a  proportion  nOl 
exceeding  20%  of  the  complete  solution, 
compound  or  mixture. 

A  researcher  may  manufacture  or  import  ttie 
basic  class  of  substarKe  or  substances  for 
which  registration  was  issued,  provided  that 
such  manufacture  or  import  is  set  forth  in  the 
protocol  required  in  Section  1301.18  and  to 
distribute  such  class  to  persons  registered  or 
auttiorized  to  coriduct  research  with  such 
class  of  substance  or  registered  or  auttK>rized 
to  conduct  chemical  analysis  with  controlled 
substances. 

May  conduct  chemical  analysis  with  controlled 
substances  in  those  schedules  for  which  reg- 
istration was  issued;  manufacture  such  sub- 
starves  If  and  to  tfie  extent  that  such  manu- 
facture is  set  forth  in  a  statement  filed  with 
the  application  for  registration  or  reregistra- 
tion  and  provided  that  the  manufacture  is  not 
for  the  purposes  of  dosage  form  develop- 
ment; import  such  substances  for  research 
purposes;  distribute  such  substances  to  per- 
sons registered  or  authorized  to  conduct 
chemical  analysis,  instructional  activities  or 
research  with  such  substances,  and  to  per- 
sons exempted  from  registration  pursuant  to 
Section  1301.24;  and  conduct  instructional 
activities  with  controlled  sut>stances. 


May  distribute  that  substance  or  class  for  which 
registration  was  issued;  may  not  distritxjte 
any  sut)stance  or  class  for  which  not  reg- 
istered. 


May  manufacture  and  import  controlled  sub- 
stances for  analytical  or  instructional  activi- 
ties; may  distribute  such  substances  to  per- 
sons registered  or  authorized  to  conduct 
chemical  analysis,  instructional  activities,  or 
research  with  such  substances  and  to  per- 
sons exempted  from  registration  pursuarit  to 
section  1301.24;  may  export  such  substances 
to  persons  in  ott>er  countries  performing 
chemical  analysis  or  ehforcing  laws  related  to 
controlled  substances  or  drugs  In  those  coun- 
tries; and  may  conduct  instructional  activities 
with  controlled  substances. 
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Business  activity 


(x)  Disposer 


Controlled 
substances 


Schedules  l-V 


DEA  application 
lorms 


Dated:  Febr'uary  5,  2003.' 
|ohn  B.  Brown  III. 

Deputy  Administrator. 

|FR  Doc.  03-3765  Filed  2-14-03:  8:45  am) 

BILUNG  CODE  4410-09-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  100 

RIN  1018-AI88 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska 

AGENCIES:  Forest  Service.  Agriculture; 
Fish  and  Wildlife  Service.  Interior. 
ACTION:  Proposed  rula 

SUMMARY:  We.  the  U.S.  Forest  Service 
and  U.S.  Fish  and  Wildlife  Service,  are 
proposing  to  amend  the  regulations 
governing  subsistence  use  of  wildlife  in 
Alaska  by  clarifying  how  old  a  person 
must  be  to  receive  a  Federal  Subsistence 
Registration  Permit  or  Federal 
Designated  Harvester  Permit  and  by 
removing  the  requirement  that  Regional 
Councils  must  have  an  odd  number  of 
members.  These  changes  are  viewed  as 
noncontroversial  and  are  designed  to 
ensure  that  the  regulations  for  the 
Federal  Subsistence  Management 
Program  in  Alaska  are  easy  for  the 
public  to  understand  and  reflect  current 
policies. 

DATES:  We  must  receive  your  written 
public  comments  no  later  than  April  4. 
2003. 

ADDRESSES:  Submit  written  comments 
to  Office  of  Subsistence  Management. 
3601  C  Street,  Suite  1030.  Anchorage, 
AK  99503.  Submit  electronic  comments 
to  BiU_Knauer@fws.gov.  For  electronic 
comments,  please  submit  as  either 
WordPerfect  or  MS  Word  files,  avoiding 
the  use  of  any  special  characters  and 
any  form  of  encryption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Forest  Service  questions,  contact  Ken 


Ne\w— 225  

Renewal— 225a 


Applica- 
tion fee 
($) 


131 
131 


Registra- 
tion pe- 
riod 
(years) 


1 


Coincident  activities  allowed 


Thompson,  Regional  Subsistence 
Program  Manager,  USDA-FS  Alaska 
Region,  at  (907)  786-3592.  For  Fish  and 
Wildlife  Service  questions,  contact 
Thomas  H.  Boyd  at  (907)  786-3888. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  at  36  CFR  part  242 
and  50  CFR  part  100  (referred  to  below 
as  "the  regulations"),  authorized  by 
Title, VIII  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (16  U.S.C. 
3101-3126),  implement  the  Federal 
Subsistence  Management  Program  on 
public  lands  in  Alaska. 

On  May  7.  2002,  we  published  in  the 
Federal  Register  (67  FR  30559-30571)  a 
final  rule  that  made  certain  changes  to 
the  regulations.  In  that  final  rule,  we 
clarified  how  old  a  person  must  be  to 
receive  a  Federal  Subsistence 
Registration  Permit  or  Federal 
Designated  Harvester  Permit,  and  we 
retained,  without  change,  a  long-held 
requirement  that  Regional  Councils 
must  have  an  odd  number  of  members. 

At  the  request  of  other  agencies,  in  the 
final  rule,  we  added  language  to 

§ .6(b)  of  the  regulations  to  clarify 

that,  "In  order  to  receive  a  Federal 
Subsistence  Registration  Permit  or 
Federal  Designated  Harvester  Permit  or 
designate  someone  to  harvest  fish  or 
wildlife  for  you  under  a  Federal 
Designated  Harvester  Permit,  you  must 
be  old  enough  to  have  reasonably 
harvested  that  species  yourself  (or  under 
the  guidance  of  an  adult)."  Since  the 
publication  of  the  final  rule,  we  have 
determined  that  this  language  could  be 
misleading  and  should  be  further 
clarified.  Therefore,  we  are  proposing 
editorial  changes  to  this  paragraph  to 
make  it  easier  to  understand. 

In  addition,  in  the  final  rule,  we 
retained,  without  change,  a  long-held 

requirement  in  § .11(b)(1)  stiating.  , 

"The  number  of  members  for  each 
Regional  Council  shall  be  established  by 
the  Board,  and  shall  be  an  odd  number." 
We  retained  the  requirement  that 
Regional  Councils  have  an  odd  number 
of  members  to  prevent  the  possibility  of 
a  tie  during  Council  votes.  Since  the 
publication  of  the  final  rule,  however, 
the  Deputy  Secretary  of  the  Department 
of  the  Interior  approved  a  Federal 
Subsistence  Board  recommendation  to 
increase  the  size  of  Regional  Councils  to 


10  or  13  members.  These  increases  will 
help  achieve  better  balance,  as  required 
by  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.l).  in  Regional  Councils. 
Further,  we  have  learned  that  in 
Regional  Council  meetings,  if  a  vote 
count  is  tied,  that  motion  fails; 
therefore,  our  reason  for  requiring  an 
odd  number  of  members  does  not  apply. 
In  light  of  this  new  information,  we  are 

proposing  to  revise  § .11(b)(1)  to 

remove  the  requirement  that  Regional 
Councils  must  have  an  odd  number  of 
members.  This  change  would  bring  this 
paragraph  into  accord  with  ciirrent 

policies. 

Elsewhere  in  today's  Federal  Register. 
we  have  published  a  direct  final  rule  to 
promulgate  the  same  regulatory  changes 
to  36  CFR  242  and  50  CFR  100  proposed 
here.  We  published  the  direct  final  rule 
because  we  believe  these  changes  are 
noncontroversial  and  anticipate  no 
adverse  public  comment  on  them.  If  we 
receive  no  adverse  comments  regarding 
these  amendments  within  45  days,  then 
these  changes  become  effective  60  days 
from  today,  and  we  will  withdraw  this 
proposed  rule.  If  we  do  receive  adverse 
comments,  then  this  proposed  rule 
initiates  the  normal  notice-and- 
comment  rulemaking  proceedings.  We 
are  opening  this  comment  period  for  45 
days  instead  of  60  days  because  we  need 
this  regulatory  change  in  place  prior  to 
the  councils'  recruitment  and 
appointment  process  for  the  winter  2004 
meeting  cycle.  This  entire  process 
normally  takes  a  year  to  complete. 

Required  Determinations 

Regulatory  Planning  and  Review  (E.O. 
12866),  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  and  Small  Business 
Regulatory  Enforcement  Fairness  Act  (5 
U.S.C.  804(2)) 

•    An  economic  analysis  is  not 
necessary,  as  this  proposed  rule  would 
not  have  an  economic  impact  on  any 
entities,  large  or  small.  The  Office  of  , 
Management  and  Budget  (OMB)  has 
determined  that  this  proposed  rule  is 
not  a  significant  rule  under  E.O.  12866. 
and,  therefore.  OMB  has  not  reviewed 
this  proposed  rule. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq. 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act: 
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(a)  This  proposed  rule  would  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required. 

(b)  This  proposed  rule  would  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is.  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act. 

Takings 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule  would  not 
have  significant  takings  implications.  A 
takings  implication  assessment  is  not 
required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  proposed  rule  would  not 
have  significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  proposed  rule 
would  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of  , 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

This  proposed  rule  does  not  contain 
any  new  iiiformation  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
for  this  proposed  rule.  This  proposal 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

List  of  Subiec'ts 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

SaCFR  Part  100 

Administrative  practice  and 
procedure,  Alaska.  Fish,  National 
forests,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  propose  to 
amend  title  36.  Part  242,  and  Title  50, 
Part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 


PART 


—SUBSISTENCE. 


MANAGEMENT  REGULATIONS  FOR 
PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
would  continue  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472.  551.  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 


2.1n§ 


.6,  paragraph  (b)  would 


be  revised  to  read  as  follows: 

.6    Licenses,  permits,  harvest 


tickets,  tags,  and  reports. 

***** 

(b)  In  order  to  receive  a  Federal 
Subsistence  Registration  Permit  or 
Federal  Designated  Harvester  Permit  or 
designate  someone  to  harvest  fish  or 
wildlife  for  you  under  a  Federal 
Designated  Harvester  Permit,  you  must 
be  old  enough  to  reasonably  harvest  that 
species  yourself  (or  under  the  guidance 
of  an  adult). 


3.1n§. 


.11,  paragraph  (b)(1),  the 

first  sentence  would  be  revised  to  read 
as  follows: 

S .1 1    Regional  advisory  councils. 

***** 

(b)*  *   * 

(1)  The  niunber  of  members  for  each 
Regional  Council  shall  be  established  by 
the  Board.  *   *   * 

***** 

Dated:  January  31,  2003. 
Gale  A.  Norton, 
Secretary  of  the  Interior. 
Steven  A.  Brink, 

Acting  Regional  Forester,  USDA — Forest 
Service. 

|FR  Doc.  03-3742  Filed  2-14-03:  8:45  am] 
BILLING  CODE  3410-1 1-P;  4310-55-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR-2002-0045;  FRL-7446-4] 
RIN  2060-AK53 

National  Emission  Standards  for 
Hazardous  Air  Poiiutants  for  Chemical 
Recovery  Combustion  Sources  at 
Kraft,  Soda,  Sulfite,  and  Stand-Alone 
Semichemicai  Pulp  Mills 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  The  EPA  is  proposing 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 


(NESHAP)  for  chemical  recovery 
combustion  souirces  at  kraft,  soda, 
sulfite,  and  stand-alone  semichemicai 
pulp  mills,  which  were  issued  on 
January  12,  2001  under  section  112  of^ 
the  Clean  Air  Act.  This  action  proposes 
to  improve  implementation  of  the 
emission  standards  by  clarifying  and 
consolidating  monitoring  and  testing 
requirements  and  adding  a  site-specific 
compliance  alternative  for  one  pulp 
mill. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  issuing 
these  amendments  as  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  the  revisions  as  noncontroversial 
and  anticipate  no  significant  adverse 
comments.  We  have  explained  our 
reasons  for  these  revisions  in  the 
preamble  to  the  direct  final  rule. 

If  we  receive  any  significant  adverse 
comment  on  one  or  more  distinct 
amendments  in  the  direct  final  rule,  we 
will  publish  a  timely  notice  of 
withdrawal  in  the  Federal  Register    • 
informing  the  public  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule.  If  no  significant  adverse  comments 
are  received,  no  further  action  will  be 
taken  on  the  proposal,  and  the  direct 
final  rule  will  become  effective  as 
provided  in  that  action: 

The  regulatory  text  for  the  proposal  is 
identical  to  that  for  the  direct  final  rule 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register.  For 
further  supplementary  information,  see 
the  direct  final  rule. 
DATES:  Comments.  Written  comlnents 
must  be  received  by  March  20.  2003, 
unless  a  hearing  is  requested,  by 
February  28.  2003.  If  a  hearing  is 
requested,  ymtten  comments  must  be 
received  by  April  4,  2003. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  February'  28.  2003,  a  public 
hearing  will  be  held  on  March  4.  2003. 
ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  By  mail, 
comments  may  be  submitted  (in 
duplicate,  if  possible)  to  EPA  West  (Air 
Docket),  U.S.  EPA,  Room  B-108  (MD- 
6102T),  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0045.  By 
hand  delivery/courier,  comments  may 
be  submitted  (in  duplicate,  if  possible) 
to  EPA  Docket  Center  (Air  Docket).  U.S. 
EPA.  Room  B-108  {MD-6102T),  1301 
Constitution  Avenue.  NW.  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OAR-2002-0045. 
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Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  NC  at  10:30  a.m.  Persons 
interested  in  presenting  oral  testimony 
or  inquiring  as  to  whether  a  hearing  is 
to  be  held  should  contact  the  person 
listed  below  under  FOR  FURTHER 
INFORMATION  CONTACT,  at  least  2  days  in 
advance  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Telander,  Minerals  and  inorganic 
Chemicals  Group.  Emission  Standards 
Division  (MD-C504-05),  Office  of  Air 
Quality  Planning  and  Standards.  U.S. 
EPA,  Research  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-5427. 
facsimile  number  (919)  541-5600. 
electronic  mail  address: 
telander.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action  are 
kraft.  soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  with  chemical 
recovery  processes  that  involve  the 
combustion  of  spent  pulping  liquor. 
Categories  and  entities  potentially 
regulated  by  this  action  include: 


Category 

NAICS 
code* 

Examples  of 

regulated 

entities 

Industry  

Federal  govem- 

ment 
Statp/local  tribal 

32211 
32212 
32213 

Kraft,  soda,  sul- 
fite, and 
stand-alone 
semichemical 
pulp  mills. 

Not  affected. 

Not  affected. 

government. 

•Nortti    American    Industrial    Classification 
System. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §63.860  of 
the  national  emission  standards.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this  ' 
document.  Docket.  The  EPA  has 
established  an  official  public  docket  for 
this  action  under  Docket  ID  No.  OAR- 
2002-0045.  The  official  public  docket  is 
the  collection  of  materials  that  is 
available  for  public  viewing  at  the  EPA 
Docket  Center  (Air  Docket).  EPA  West. 
Room  B-108,  1301  Constitution 
Avenue.  NW.  Washington.  DC  20460. 
The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 


Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  are  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 


brief  description  written  by  the  docket 

staff. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA.  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late"  The  EPA  is  not  required 
to  consider  these  late  comments. 
Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  electronic  mail  (e-mail)  address 
or  other  contact  information  in  the  body 
of  your  comment.  Also  include  this 
contact  information  on  the  outside  of 
any  disk  or  CD  ROM  you  submit  and  in 
any  cover  letter  accompanying  the  disk 
or  CD  ROM.  This  ensures  that  you  can 
be  identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://vmw.epa.gov/ 
edocket  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
key  in  Docket  ID  No.  OAR-2002-0045. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  e-mail  to 
air-and-r-docket&epa.gov.  Attention 
Docket  ID  No.  OAR-2002-0045.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
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system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate,  if  possible)  to:  EPA  West  (Air 
Docket).  U.S.  EPA.  Room  B-108  (MD- 
6102T).  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  2046Q,  Attention 
Docket  ID  No.  OAR-2002-0045. 

By  Hand  Delivery  or  Courier.  Deliver 
your  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center  (Air 
Docket),  U.S.  EPA,  Room  B-108  (MD- 
6102T),  1301  Constitution  Avenue, 
NW.,  Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0045.  Such 
deliveries  are  only  accepted  during  the 
Docket  Center's  normal  hours  of 
operation  as  identified  in  this 
document.  * 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741.  Attention  Docket  ID 
OAR-2002-0045. 

CBI.  Do  not  submit  information  that 
you  consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identifi'ed 
as  CBI  only  to  the  following  address:  Jeff 
Telander.  c/o  OAQPS  Document  Control 
Officer  {MD-C404-02),  U.S.  EPA, 
Research  Triangle  Park,  NC  27711, 
Attention  Docket  ID  N<MDAR-2002- 
0045.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 
EPA's  Technology  Transfer  Network 
(TTN).  Following  the  Administrator's 
signature,  a  copy  of  this  action  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  rules 
at  http://www.epa.gov/ttn/oarpg.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 


What  Are  the  Administrative 
Requirements  for  This  Action? 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  has  fewer  than  750 
employees  for  NAICS  codes  32211, 
32212.  and  32213  (pulp,  paper,  and 
paperboard  mills);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its- field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities  (5  U.S.C. 
603-604).  Thus,  an  agency  may  certify 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  regulatory  burden,  or  otherwise 
has  a  positive  effect  on  the  small  entities 
subject  to  the  rule.  The  amendments  in 
today's  rule  make  improvements  to  the 
emission  standards,  primarily  by 
clarifying  issues  in  the  areas  of  testing 
and  monitoring  and  add  a  new 
compliance  option.  We  have,  therefore. 


concluded  that  today's  proposed  rule 
will  have  no  adverse  impacts  on  any 
small  entities  and  may  relieve  burden  in 
some  cases. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and     • 
recordkeeping  requirements. 

Dated:  January  27.  2063. 
Christine  Todd  Whitman. 
Administrator. 
[FR  Doc.  03-3701  Filed  2-14-03:  8:45  am] 

BILUNG  CODE  6560-50-P 


>EDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73,  74,  76  and  90 
RIN4214 

[MB  Docket  No.  03-15;  FCC  03-8] 

Second  Periodic  Review  of  the 
Commission's  Rules  and  Policies 
Affecting  the  Conversion  to  Digital 
Television 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  commences 
the  Commission's  second  periodic 
review  of  the  progress  of  the  conversion 
to  digital  television.  The  document 
revisits  several  issues  addressed  in  the 
first  periodic  review  and  solicits 
comment  on  a  number  of  additional 
issues  that  the  Commission  believes 
essential  to  resolve  to  ensure  continued 
progress  on  the  transition. 
DATES:  Comments  are  due  on  or  before 
April  14,  2003;  reply  comments  are  due 
on  or  before  May  14,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC,  20554. 
See  supplementary  information  for 
filing  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Matthews,  Policy  Division,  Media 
Bureau  at  (202)  418-2154,  or  Peter 
Corea,  Policy  Division,  Media  Bureau  at 
(202)418-7931. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Notice 
of  Proposed  Rule  Making  {"NPRM")  MB 
Docket  No.  03-15;  FCC  03-8,  adopted 
January  15,  2003,  and  released  January' 
27,  2003.  The  complete  text  of  this 
NPRM  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
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contractor.  Qualex  International,  Portals 
II,  445  12th  Street  SW.,  Room  CY-B- 
402,  Washington.  DC  20554,  telephone 
(202)  863-2893.  facsimile  (202)  863- 
2898,  or  via  email  qualexint@aol.com. 
Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419  comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings 
(63  FR  24121.  May  1,  1998).  This 
document  is  available  in  alternative 
formats  (computer  diskette,  large  print, 
audio  record,  and  Braille).  Persons  with 
disabilities  who  need  documents  in 
these  formats  may  contact  Brian  Millin 
at  (202)  418-7426  (voice),  (202)  418- 
7365  (TTY).  or  via  email  at 
bmillin@fcc.gov.  Parties  may  submit 
their  comments  using  the  Commission's 
Electronic  Comment  Filing  System 
("ECFS")  or  by  filing  paper  copies. 
Comments  may  be  filed  as  an  electronic 
file  via  the  Internet  at  http:// 
www.fcc.gov/e-file/ecfs.html.  GeneraWy, 
only  one  copy  of  an  electronic 
submission  must  be  filed.  If  multiple 
docket  or  rulemaking  numbers  appear  in 
the  caption  of  this  proceeding 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Pcstal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Additional  information  on  ECFS  is 
available  at  http://www.fcc.gov/e-file/ 
ecfs.html. 

Filings  may  also  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overni^t  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  The  Commission's 
contractor.  Histrionics,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 


Secretary  at  236  Massachusetts  Avenue, 
NE..  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW.,  Washington,  DC  20554.  All  fiUngs 
Tnust  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 


Channel  Election 

1 .  In  the  DTV  Sixth  Memorandum 
Opinion  and  Order  ["Gth  MO&<y'),  (63 
FR  15774,  April  1,  1998),  we 
determined  that,  after  the  transition, 
DTV  service  would  be  limited  to  a  "core 
spectruni"  consisting  of  current 
television  channels  2  through  51  (54- 
698  MHz).  Although  some  stations 
received  transition  channels  out  of  the 
core,  and  a  few  have  both  their  NTSC 
and  DTV  channels  outside  the  core,  we 
believe  that  there  will  be  sufficient 
spectrum  to  accommodate  all  DTV 
stations  within  the  core  by  the  end  of 
the  transition.  Having  stations  with  two 
in-core  channels  decide  which  one  of 
the  channels  would  be  most  suitable  for 
use  in  digital  broadcasting  will  assist  us 
in  determining  what  channels  will  be 
available  for  stations  with  two  out-of- 
core  channels  and  in  clearing  the  out-of- 
core  spectrum. 

2.  In  the  First  DTV  Periodic  Review 
Memorandum  Opinion  and  Order.  ("1st 
MO&O").  (66  FR  65122.  December  18, 
2001).  we  temporarily  deferred  channel 
election  deadlines  until  this  next 
periodic  review.  Accordingly,  we  now 
request  comment  on  the  new  channel 
election  deadline.  We  propose  that 
commercial  and  noncommercial 
broadcast  licensees  with  two  in-core 
assigned  channels  make  their  final 
channel  election  by  May  1.  2005.  This 
date  provides  three  years  for 
commercial  broadcasters  and  two  years 
for  noncommercial  broadcasters  after 
the  applicable  digital  construction 
deadline  to  make  the  channel  election. 
A  May  1.  2005.  channel  election 
deadline  also  provides  licensees  that 
will  have  to  move  into  the  core  time  to 
plan  for  their  move  before  December  31 
2006.  We  seek  comment  on  this 
proposal. 


3.  As  an  alternative,  we  seek  comment 
on  whether  establishing  the  same 
d^adline(s)  for  channel  election  as  for 
replication  and  maximization 
protection,  would  be  more  effective  in 
speeding  the  transition.  As  our 
proposed  replication  and  maximization 
protection  deadlines  are  later  than  May 
1,  2005,  aligning  the  channel  election 
deadline  with  these  deadlines  would 
give  broadcasters  more  time  to  increase 
to  full  power  before  they  determine 
which  channel  is  preferable  for  digital 
broadcasting.  We  seek  comment  on 
whether  we  should  align  the  channel 
election  deadline(s)  with  the  replication 
and  maximization  protection  deadlines 
we  establish  herein  and,  if  so,  what  the 
deadline(s)  should  bo. 

4.  As  we  stated  in  the  First  DTV 
Periodic  Review  Report  and  Order  ("1st 
fl^O").  (MM  00-39.  66  FR  09973, 
February  13.  2001).  in  all  cases, 
including  stations  with  both  channels 
in-core,  we  reserve  the  right  to  select  the 
final  channel  of  operation  in  order  to 
minimize  interference  and  maximize  the 
efficiency  of  broadcast  allotments  in  the 
public  interest.  We  intend  to  review  the 
channel  elected  to  ensure  that  its  use 
furthers  these  goals. 

DTV/ Analog  In-Core  Channel  Svi/aps 

5.  Some  stations  with  two  in-core 
channels  have  already  determined  that 
they  prefer  to  use  their  current  analog 
NTSC  channel  for  DTV  operations  and 
want  to  commence  digital  operations  on 
the  new  channel  before  the  end  of  the 
transition.  Currently  a  station  with  in- 
core  DTV  and  NTSC  channels  can  swap 
those  channels  only  through  a  dual 
rulemaking  proceeding  to  change  both 
the  DTV  and  NTSC  Tables  of 
Allotments.  As  the  DTV  transition 
proceeds,  it  is  possible  that  many 
stations  will  want  to  explore  this  swap 
option.  Accordingly,  we  seek  comment 
on  whether  we  should  allow  such 
channel  swaps  through  an  application 
process. 

Replication  and  Maximization  for  In- 
Core  Channels 

6.  In  the  1st  M060  we  stated  that  we 
would  establish  in  this  second  DTV 
periodic  review  a  date  by  which 
broadcasters  must  either  replicate  their 
NTSC  service  areas  or  lose  DTV  service 
protection  to  the  unreplicated  areas,  and 
by  which  broadcasters  with 
authorizations  for  maximized  digital 
facilities  must  either  provide  service  to 
the  associated  coverage  area  or  lose  DTV 
service  protection  to  the  uncovered 
portions  of  those  areas.  We  stated  that 
these  replication  and  maximization 
protection  deadlines  may  be  earlier 
than,  but  will  in  no  event  be  later  than. 
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the  latest  of  either  the  end  of  2006  or  the 
date  by  which  85%  of  the  television 
households  in  a  licensee's  market  are 
capable  of  receiving  the  signals  of 
digital  broadcast  stations.  We  now  seek 
comment  on  establishing  new  dates  for 
maintaining  interference  protection  for 
the  unserved  portions  of  both  the 
replication  and  maximization  service 
areas  of  DTV  stations  on  channels  2-51. 

7.  For  DTV  channels  within  the  core 
spectrum,  we  propose  to  set  new 
replication  and  maximization  protection 
dates  close  to  the  end  of  the  transition: 
for  the  top-four  network  affiliates  (i.e., 
ABC,  CBS,  Fox  and  NBC)  in  markets 
1-100— July  1,  2005;  and  for  all  other 
commercial  DTV  licensees  as  well  as 
nonconunercial  DTV  licensees — July  1 , 
2006. 

8.  We  seek  comment  generally  on  the 
appropriateness  of  these  dates.  We  also 
invite  commenters  to  propose 
alternative  approaches  for  establishing 
interference  protection  deadlines,  such 
as  giving  stations  a  certain  amount  of 
time  (e.g.,  24  months)  after  the  station 
conunences  digital  service  or  after 
adoption  of  the  Report  and  Order 
("R6<D")  in  this  proceeding,  whichever 
is  later,  to  fully  replicate  or  maximize, 
or  establishing  a  replication/ 
maximization  deadline  for  each  market 
based  on  when  that  market  reaches  a 
specified  digital  service  penetration 
level. 

9.  If  a  station  fails  to  construct  and 
operate  facilities  that  fully  replicate  its 
NTSC  service  area  or  provide  signal 
coverage  over  an  authorized  maximized 
service  area  by  the  interference 
protection  deadline(s)  we  will  establish 
in  this  proceeding,  we  seek  comment  on 
how  the  Commission  should  dispose  of 
any  construction  permits  or  applications 
for  replication  or  maximization  facilities 
at  that  time.  Should  applications  for 
facilities  in  excess  of  those  in  actual 
operation  by  the  station  be  dismissed? 
How  should  the  Commission  treat 
authorizations  for  facilities  not  being 
fully  used  by  the  station?  For  example, 

a  station  has  a  construction  permit  for 
facilities  that  would  serve  a  larger  area 
than  facilities  it  is  operating  pursuant  to 
Special  Temporary  Authority.  Should 
such  a  construction  permit  be  modified 
to  specify  the  facilities  in  actual 
operation?  In  addition,  we  invite 
comment  on  how  the  Commission 
should  treat  the  spectrum  use 
opportunity  that  would  be  created  after 
the  interference  protection  deadline(s). 
Who  should  be  permitted  to  file  an 
application  for  this  spectrum?  Should 
any  applications  for  this  spectrum  be 
subject  to  competing  applications?  Our 
inclination  is  to  restrict  any  station  that 
has  failed  to  fully  replicate  or  construct 


its  authorized  maximization  facilities  by 
the  applicable  deadline  from  filing  an 
application  to  expand  coverage  for  a 
certain  period  of  time  in  order  to  allow 
other  existing  or  new  stations,  including 
Class  A  eligible  LPTV  stations  on  out- 
of-core  channels,  to  apply  to  use  this 
spectrum.  If  we  were  to  adopt  this 
approach,  how  long  should  the 
restriction  on  the  filing  of  expansion 
applications  by  stations  that  did  not 
fully  replicate  or  maximize  by  the 
deadline  last?  Any  decision  we  reach  in 
this  proceeding  regarding  future 
licensing  of  this  spectrum  will  be 
consistent  with  47  U.S.C.  309(j). 

10.  Finally,  we  seek  comment  on 
whether  we  should  adopt'an 
intermediate  signal  coverage 
requirement  beyond  a  broadcaster's 
current  obligation  to  cover  its 
community  of  license  and  in  addition  to 
the  ultimate  "use-or-lose"  deadline  for 
full  replication  or  maximization.  In  the 
1st  M0&-0,  the  Commission  predicted 
that  the  "requirement  that  broadcasters 
serve  their  community  of  license  will 
ensure  that,  for  most  stations,  the 
majority  of  their  analog  service 
populations  will  receive  initial  digital 
service."  We  seek  comment  on  whether 
this  predictive  judgment  has  been  borne 
out  in  practice.  For  instance,  we  seek 
conunent  on  whether  some  of  the  larger 
cities  in  which  stations  can  operate 
under  low-power  STAs  have  large 
suburban  populations  that  may  not  be 
served  by  a  signal  that  only  covers  a 
station's  community  of  license.  If  there 
are  significant  numbers  of  consumers 
not  being  served  by  stations  operating 
under  low-power  STAs,  we  seek 
comment  on  what  actions,  if  any.  the 
Commission  should  take.  Should  the 
Commission  establish  a  deadline  by 
which  time  stations  must  provide  DTV 
service  within  the  entire  area  of  their 
analog  "city-grade"  coverage  contour  or 
their  Grade  A  coverage?  Yet  another 
alternative  would  be  to  require 
broadcast  stations  to  deploy 
transmission  equipment  that  is  capable 
of  being  upgraded  to  serve  broader 
coverage  areas  (e.g.,  their  analog  Grade 
"B"  coverage),  but  permit  the  stations 
themselves  to  determine  when  any 
intermediate  power  increases  occur 
prior  to  the  full  replication  "use-or- 
lose"  date.  In  general,  our  goal  is  to 
ensure  that  the  maximum  number  of 
consumers  is  able  to  receive  digital 
television  as  quickly  as  possible  while 
providing  broadcasters  a  realistic 
timetable  for  increasing  to  full  power. 

Band-Clearing  Arrangements 

11.  In  the  1st  MO&O,  we  temporarily 
deferred  the  deadline  for  loss  of 
interference  protection  for  unserved 


areas  for  broadcasters  involved  in  a 
band-clearing  arrangement  that  are  left 
with  a  DTV  single-channel  allotment. 
We  stated  that  we  will  continue  to 
protect  throughout  the  course  of  the 
transition  the  analog  TV  service  area  of 
stations  that  do  not  have  a  paired  DTV 
channel,  either  because  they  were  not 
assigned  a  paired  DTV  channel  or 
because  they  elect  voluntarily  to 
relinquish  their  paired  DTV  channel 
and  convert  to  single  channel  analog 
operation  as  part  of  the  700  MHz  band 
clearing,  as  long  as  the  stations  continue 
to  operate  in  an  analog  mode. 

12.  We  stated  that  our  intention  was 
to  provide  broadcasters  involved  in 
band-clearing  with  the  same  treatment 
as  other  broadcasters  in  terms  of  our 
DTV  replication  policy.  We  also  said 
that,  in  our  next  periodic  review,  we 
would  establish  a  new  replication 
protection  deadline  for  these 
broadcasters  within  the  same  timeframe 
as  that  established  for  replication  and 
maximization  for  other  broadcasters.  We 
hereby  seek  comment  on  the  timeframe 
needed  and  appropriate  for  broadcasters 
involved  in  band-clearing  proposals  to 
replicate  their  service  area  once 
commencing  digital  operation. 

Interference  Protection  of  Analog  and 
Digital  Television  Service  in  TV 
Channels  51-69 

13.  We  seek  comment  on  whether  we 
should  adopt  the  same  or  different 
replication  and  maximization 
interference  protection  deadlines  for 
stations  operating  on  TV  channels  52- 
69  (698-806  MHz,  also  referred  to  as  the 
"700  MHz  band")  as  for  stations 
operating  on  core  channels.  In  order  to 
reclaim  and  relicense  channels  52-69  in 
accordance  with  statutory'  mandate,  the 
Commission  is  relocating  television 
operations  in  this  spectrum  to  the  core 
spectrum  (TV  channels  2-51),  and  has 
reallocated  the  698-806  MHz  band  to 
other  services.  During  the  transition  to 
digital  broadcasting,  incumbent- 
broadcasters  are  permitted  to  continue 
to  operate  in  the  698-806  MHz  band. 
Licensees  of  new  public  safety, 
commercial  wireless,  and  otllter  services 
are  permitted  to  operate  in  the  band 
prior  to  the  end  of  the  transition, 
provided  they  do  not  interfere  with 
incumbent  analog  and  digital 
broadcasters. 

1.  Definition  of  "Actual"  Broadcast 
Parameters  Under  Sections 
90.545(c)(l)(ii)  and  27.60(b)(l)(iii) 

14.  A  number  of  the  interference 
protection  issues  raised  herein  with 
respect  to  the  698-806  MHz  band  relate 
to  the  interpretation  of  the  alternative 
protection  criteria  for  wireless  operators 
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set  forth  in  §§  90.545(c)  and  27.60(b)  of 
the  rules,  and  whether  those  provisions 
require  protection  of  broadcast 
authorizations  and  allotments.  In 
particular,  do  these  provisions  require 
protection  of  broadcast  authorizations 
and  allotments  when  the  station's 
operating  parameters  are  less  than  the 
parameters  described  in  an  existing 
authorization  or  allotment? 

15.  Sections  90.545(c)  and  27.60(b) 
describe  alternative  methods  for  a 
wireless  applicant  or  licensee  in  the  700 
MHz  band  to  move  its  stations  closer  to 
an  analog  TV  or  DTV  antenna  while  still 
complying  with  the  interference 
protection  requirements  in  the  rules. 
Pursuant  to  one  of  these  alternatives,  the 
applicant  or  licensee  may  submit  an 
engineering  study  that  considers  the 
"actual,"  rathe^  than  "hypothetical." 
parameters  of  the  analog  TV  or  DTV 
station  and  that  demonstrates  that 
intervening  terrain  or  other  factors 
permit  the  land  mobile  stations  and 
these  facilities  to  be  more  closely 
spaced.  In  the  Order  adopting  this 
alternative,  we  stated  that  applicants 
should  be  allowed  to  submit 
engineering  studies  showing  how  they 
propose  to  meet  the  appropriate 
desired/undesired  ("D/U  )  signal 
strength  ratio  at  the  existing  TV  station's 
"authorized  or  applied  for"  Grade  B 
service  contour  or  equivalent  contour 
for  DTV  stations  instead  of  the 
hypothetical  Grade  B  contour. 

16.  We  tentatively  conclude  that 
§§90.545(c)(l)(ii)  and  27.60(b)(l)(iii) 
should  be  amended  to  make  clear  that 
the  interference  protection  specified  in 
those  provisions  should  be  afforded  to 
authorized  and/or  applied  for  NTSC  and 
DTV  facilities,  including  the  facilities 
specified  on  the  broadcast  stations 
license  or  construction  permit  or  both 
when  a  station  has  both  a  license  and  a 
construction  permit.  We  invite  comment 
on  this  approach.  If  we  do  not  protect 
all  authorized  and/or  applied  for 
facilities,  what  facilities  should  be 
protected? 

2.  Replication 

17.  We  invite  comment  on  the  extent 
to  which  facilities  defined  in  the  DTV 
Table  of  Allotments  on  channels  52-69 
.  should  be  protected  by  wireless 
operators  and  other  services  in  those 
bands.  In  other  words,  in  addition  to 
protecting  authorized  and/or  applied  for 
facilities,  should  we  interpret  the 
requirement  that  wireless  operators  and 
other  services  protect  the  "actual" 
parameters  of  existing  TV  stations  to 
require  protection  of  full  replication 
facilities,  regardless  of  whether  the  DTV 
station  is  currently  operating,  or  has 
filed  an  application  to  operate,  pursuant 


to  those  facilities?  If  so.  how  long 
should  this  interference  protection  last? 

18.  We  tentatively  conclude  that  DTV 
full  replication  facilities  should  be 
protected  as  "actual."  We  seek  comment 
on  this  view  and  on  whether  we  should 
establish  the  same  interference 
protection  deadline  for  replication 
facilities  for  stations  on  channels  52-69 
as  we  will  establish  in  this  proceeding 
for  stations  on  in-core  channels. 

3.  Maximization 

19.  We  invite  comment  on  whether 
we  should  establish  an  earlier  deadline 
for  loss  of  interference  protection  to  the 
unserved  areas  described  in  existing 
maximization  authorizations  on 
channels  52-69  than  the  deadline  we 
establish  for  maximization  facilities  on 
in-core  channels.  We  also  invite 
comment  on  whether  we  should 
establish  the  same  maximization 
interference  protection  deadline  for  the 
entire  700  MHz  band,  or  treat  the  upper 
and  lower  bands  differently.  If  we  were 
to  establish  a  different  deadline  for  all 
or  part  of  channels  52-69.  what  should 
that  deadline  be? 

4.  Future  Modification  Applications 

20.  In  June  2002.  the  Media  Bureau 
adopted  a  freeze  on  the  filing  of  analog 
TV  and  DTV  "maximization" 
applications  in  channels  52-59.  The 
Bureau  announced  that  it  would  not 
accept  for  filing  television  modification 
applications  that  would  increase  a 
station's  analog  or  DTV  service  area  in 
channels  52-59  in  one  or  more 
directions  beyond  the  combined  area 
resulting  from  the  station's  parameters 
as  defined  in  the  following:  (1)  The  DTV 
Table  of  Allotments:  (2)  Commission 
authorizations  (license  and/or 
construction  permit);  and  (3) 
applications  on  file  with  the 
Commission  prior  to  release  of  the 
Public  Notice.  The  Bureau  will 
consider,  on  a  case-by-case  basis, 
requests  for  waiver  of  the  freeze  on  new 
maximization  applications  in  channels 
52-59  where  the  application  would 
permit  co-location  of  transmitter  sites  or 
is  otherwise  necessary  to  maintain 
quality  service  to  the  public.  The  freeze 
was  adopted  to  assist  participants  in 
Auction  No.  44,  consisting  of  spectrum 
licenses  in  the  Lower  700  MHz  Band,  to 
determine  the  areas  potentially  available 
in  the  band  lor  the  provision  of  service 
by  auction  winners  before  the  channels 
are  cleared  of  broadcast  stations.  That 
auction  was  scheduled  to  begin  June  19, 
2002,  but  was  postponed  in  compliance 
with  the  Auction  Reform  Act  of  2002. 

21.  The  Media  Bureau  recently 
adopted  a  similar  freeze  on  the  filing  of 
analog  TV  and  DTV  "maximization" 


applications  in  channels  60-69.  As  with 
the  freeze  on  maximization  in  channels 
52-59,  the  Bureau  will  consider 
requests  for  waiver  of  the  freeze  on 
chaimels  60-69  on  a  case-by-case  basis 
for  stations  that  propose  an  increase  or 
shift  in  coverage  under  certain 
circumstances,  including  to  permit  co- 
location  at  a  common  antenna  site  or  to 
resolve  certain  technical  difficulties.  We 
intend  to  protect  applications  for  waiver 
imder  these  maximization  filing  freezes, 
in  the  same  manner  that  we  protect 
other  pending  applications.  Absent  a 
waiver,  future  applications  for 
maximization  of  facilities  on  channels 
52-69  now  are  foreclosed. 

5.  Applications  for  New  Analog  TV  or 
DTV  Facilities 

22.  With  respect  to  the  Lower  700 
MHz  Band,  digital  service  in  the  band 
could  be  proposed  after  the  auction  by 
a  station  with  an  existing  DTV  allotment 
on  a  channel  outside  the  52-58  band 
seeking  to  move  to  a  channel  inside  this 
band  or  by  a  DTV  station  inside  this 
band  seeking  to  move  to  another 
channel  inside  the  band.  We  invite 
comment  on  whether  and  how  we 
should  protect  such  proposed  digital 
service  on  channels  52-58.  We  also  seek 
comment  on  whether  47  CFR  73.622 
should  be  amended  to  require  that  a 
broadcaster  proposing  a  channel  change 
that  would  cause  harmful  interference 
to  a  new  entrant  on  chaftnels  52-59 
demonstrate  that  no  other  suitable 
chaimels  are  available  on  2-58  that 
would  avoid  such  interference. 

6.  Channel  51 

23.  Finally,  we  seek  comment  on  the 
interference  protection  that  should  be 
afforded  by  wireless  entities  and  other 
new  service  providers  to  future  analog 
TV  and  DTV  facilities  on  chaiuiel  51 
that  are  authorized  or  requested  after  the 
auction  of  the  spectrum  comprising 
chaimel  52. 

Pending  DTV  Construction  Permit 
Applications 

24.  A  number  of  television  licensees 
have  not  yet  been  granted  an  initial 
construction  permit  (CP)  for  a  DTV 
facility.  Almost  all  of  these  licensees 
have  filed  an  application  for  a  digital 
CP,  but  grant  of  these  applications  has 
been  delayed  for  a  variety  of  reasons 
including  delays  in  international 
coordination  with  Canada  and  Mexico 
and  unresolved  interference  issues. 
While  the  Commission  has  successfully 
resolved  a  number  of  obstacles  to  grant 
of  outstanding  digital  CP  applications, 
and  the  number  of  licensees  without  an 
initial  digital  CP  has  been  significantly 
reduced,  approximately  140  commercial 


and  noncommercial  television  licensees 
still  have  not  yet  been  granted  an  initial 
DTV  CP.  To  date,  these  applicants  have 
not  been  required  to  construct  DTV 
facilities  pending  action  on  their 
outstanding  DTV  applications.  • 

25.  To  ensure  that  all  licensees  that 
have  been  awarded  digital  spectrum 
begin  to  provide  digital  service,  we 
propose  to  require  that  all  such 
television  licensees  that  have  filed  an 
application  for  a  digital  CP  with  the 
Commission  that  has  nqj  yet  been 
granted  must  commence  digital  service 
pursuant  to  special  temporary  authority 
("STA")  within  one  year  from  adoption 
of  the  RS-O  in  this  proceeding.  Within 

.  this  time  frame,  these  applicants  would 
be  required  to  request  an  STA  from  the 
Commission  and  to  construct  at  least  the 
minimum  initial  facilities  required  to 
serve  their  conununity  of  license,  as 
specified  in  the  policy  outlined  in  the 
1st  MO&O.  We  request  comment  on  this 
proposal.  We  also  request  comment  on 
whether  the  channel  election  and 
interference  protection  deadlines 
adopted  in  this  proceeding  should  apply 
to  these  licensees  and,  if  not.  what  other, 
deadlines  would  be  appropriate. 

Noncommercial  Educational  Television 
Stations 

26.  Noncommercial  television 
broadcasters  are  scheduled  to  complete 
construction  of  their  digital  stations  and 
commence  digital  service  by  May  1, 
2003.  We  invite  conunent  on  whether 
noncommercial  broadcasters  that  are  not 
already  airing  a  digital  signal  anticipate 
they  will  meet  the  May  1.  2003 
construction  deadline.  For  any  station 
that  does  not  anticipate  meeting  the 
deadline,  what  obstacles  are  preventing 
completion  of  construction?  We  also 
invite  comment  generally  on  what  steps, 
if  any.  the  Commission  should  take  to 
assist  noncommercial  stations  in  the 
transition  to  DTV.  For  example,  should 
the  financial  hardship  standard  for  grant 
of  an  extension  of  time  to  construct  a 
digital  television  station  be  applied 
differently  to  noncommercial  licensees? 

7.  Simulcasting 

27.  In  the  DTV  5th  R80.  we  adopted 
rules  requiring  DTV  licensees  to 
simulcast  50%  of  the  video 
programming  of  their  analog  chaimel  on 
their  DTV  channel  by  April  1.  2003. 
This  requirement  increases  to  a  75% 
simulcast  requirement  in  April  2004. 
and  a  100%  requirement  in  April  2005. 
We  seek  comment  on  whether  we 
should  retain,  revise  or  remove  the 
simulcast  requirement,  how  to  define 
simulcasting,  and  whether  the  existing 
dates  are  appropriate.  What  extent  of 
program  duplication  should  be  required 


to  fulfill  simulcasting  obligations?  Does 
the  ultimate  requirement  of  100% 
simulcasting  other  than  at  the  very  end 
of  the  transition  create  disincentives  for 
broadcasters  to  innovate?  If  broadcasters 
have  a  market-based  incentive  to 
simulcast  and  currently  are  simulcasting 
100%  of  their  analog  programming  on 
their  digital  channel,  is  a  regulatory 
requirement  to  simulcast  necessary?  Is 
the  simulcasting  requirement  causing 
broadcasters  to  forego  creative  uses  of 
digital  technology?  Would  something 
less  than  a  100%  simulcast  requirement 
be  sufficient  to  protect  analog  viewers 
while  allowing  for  innovation  on  the 
DTV  channels?  If  maintaining  some 
simulcast  obligation  is  appropriate,  we 
seek  comment  on  whether  we  should 
revise  the  current  dates  for  the  phase-in 
of  simulcast  requirements. 

28.  We  propose  a  definition  of 
simulcasting  in  the  DTV  context  as 
follows:  Within  a  24-hour  period,  the 
broadcast  on  a  digital  channel  of  the 
same  programming  broadcast  on  the 
analog  channel,  excluding  commercials 
and  promotions  and  allowing  for 
enhanced  features  and  services. 

We  request  comment  on  this  proposed 
definition.  We  also  seek  comment  on 
how  simulcast  requirements  and  the 
definition  of  "simulcasting"  relate  to  the . 
substantial  duplication  decisions  in  the 
must  carry  portions  of  the  Act. 

Effect  on  Prime  Time  Broadcasting 
Requirements 

29.  If  we  decide  to  eliminate  or 
change  the  simulcasting  requirements, 
we  must  adjust  the  digital  broadcast 
schedule  requirements  that  are  currently 
pegged  to  the  simulcast  requirements. 
We  propose  that,  if  we  eliminate  or 
reduce  the  simulcasting  requirements  in 
§  73.624(f).  we  amend  §  73.624(b)(1)  to 
require  DTV  stations  subject  to  the  May 
1,  2002.  or  May  1,  2003.  construction 
deadlines  to  air.  by  April  1,  2003,  a 
digital  signal  for  an  amount  of  time 
equivalent  to  50%  of  the  amount  of  time 
they  provide  an  analog  signal.  The 
digital  signal  must  be  aired  during 
prime  time  hours.  This  minimum  digital 
operation  requirement  would  increase 
to  75%  on  April  1,  2004  (requiring 
airing  of  a  digital  signal  for  an  amount 
of  time  equivalent  to  at  least  75%  of  the 
amount  of  time  the  station  airs  an 
analog  signal),  and  to  100%  on  April  1, 
2005.  We  seek  conunent  on  this 
proposal  and  invite  alternatives  as  well. 

Section  309(j)(l4) 

30.  Section  309(j)(l4)(A)  of  the 
Communications  Act  requires  the 
Commission  to  reclaim  the  6  MHz  each 
broadcaster  uses  for  transmission  of 
analog  television  service  by  December 


31,  2006.  Congress  recognized,  however, 
that  not  all  stations  will  convert  to  DTV 
at  the  same  time.  Thus,  "to  ensure  that 
a  significant  number  of  consumers  in 
any  given  market  are  not  left  without 
broadcast  television  service  as  of 
January  1.  2007,"  Congress  required  the 
Commission  in  section  309{j)(14)(B)  to 
grant  extensions  to  any  station  in  any 
television  market  if  one  or  more  of  three 
conditions  exist.  We  review  the 
language  of  section  309(j)(14)  and  invite 
comment  on  how  we  should  interpret 
certain  portions  of  that  statutory 
provision.  We  also  seek  comment  on   • 
establishing  rules  and  filing  deadlines 
governing  how  and  when  extension 
requests  will  be  made. 

Filing  of  Extension  Requests 

31.  Section  309(j){14)(B)  provides  that 
the  Commission  shall  extend  the  date  by 
which  stations  must  cease  emalog 
service  for  qualifying  stations  that 
request  an  extension.  We  intend  to 
develop  a  form  to  be  used  by  stations  to 
request  an  extension  under  this 
provision.  We  invite  comment  on  when 
stations  seeking  an  extension  should  be 
required  to  file  their  extension  request. 
We  invite  comment  on  the  period  of 
time  for  which  extensions  should  be 
granted.  We  also  invite  comment  on 
whether  the  Commission  may  grant  a 
blanket  extension  under  section 
309(j)(14)(B)  to  all  stations  in  a  market 
or  nationally  if  the  Commission  finds 
that  the  criteria  for  return  of  analog 
spectrum  have  not  been  met.  What 
findings  would  the  Commission  need  to 
make  in  order  to  grant  a  blanket 
extension? 

Definition  of  Television  Market 

32.  Under  section  309(j)(14)(B),  the 
Commission  must  consider  whether  any 
one  of  the  three  conditions  for  an 
extension  exist  in  the  requesting 
station's  "television  market."  For   . 
purposes'  of  applying  section 
309(j)(14)(B),  we  invite  comment  on 
how  we  should  define  "television 
market."  One  option  would  be  to  define 
"television  market"  as  the  designated 
market  area  or  DMA,  as  defined  by 
Nielsen  Media  Research,  in  which  the 
television  station  requesting  the 
extension  is  located.  Another  option 
would  be  to  define  "television  market" 
as  the  requesting  station's  Grade  B 
contour. 

33.  Use  of  DMAs  to  define  the 
applicable  market  may  be  more 
consistent  with  the  language  of  section 
309(j)(14),  which  requires  the 
Commission  to  grant  an  extension  to 
"any  station  that  requests  such  an 
extension  in  any  television  market." 
This  language  seems  to  contemplate  that 
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each  market  will  contain  more  than  one 
television  station,  as  is  generally  true  of 
DMAs.  The  Grade  B  contour  of  any 
station  requesting^n  extension,  in 
contrast,  is  generally  unique  for  each 
station,  and  therefore  contains  only  one 
station.  A  Grade  B  test  may  also  be  more 
difficult  to  administer  as  market  data, 
including  information  about  digital-to- 
analog  converter  technology  and  the 
number  of  television  households  with 
digital  television  reception  capability, 
would  havelo  be  compiled  for  the  area 
within  each  requesting  station's  Grade  B 
contour,  rather  than  DMA-wide. 

34.  Use  of  DMAs  to  define  the 
applicable  market  for  purposes  of 
section  309(j){14)(B)  would  ensure  that 
transition  progress  throughout  the  DMA 
is  considered  in  determining  whether 
the  criteria  for  extension  have  been  met. 
As  parts  of  the  United  States, 
particularly  in  rural  areas,  do  not  lie 
within  the  Grade  B  contour  of  any  full- 
power  television  station,  a  Grade  B  test 
would  not  consider  transition  progress 
in  these  areas  before  cessation  of  analog 

service. 

35.  If  we  define  the  applicable  market 
by  reference  to  a  station's  Grade  B 
contour,  we  invite  comment  on  whether 
we  should  refer  to  the  station's  analog 
Grade  B  or  the  equivalent  digital 
contour.  In  addition,  does  the  market  of 
a  station  requesting  an  extension  under 
section  309(j)(14)  include  only  the 
requesting  station's  Grade  B  contour,  or 
also  the  Grade  B  contour  of  any  TV 
translator  retransmitting  the  requesting 
station's  signal? 

36.  The  Grade  B  contour  of  many 
stations  reaches  more  than  one  DMA. 
Under  a  DMA-only  market  test,  a  station 
could  be  denied  an  extension  of  its 
analog  license  without  consideration  of 
the  status  of  the  transition  in  a 
neighboring  DMA  where  the  station  may 
have  a  significant  number  of  viewers.  To 
address  this  situation,  another  option 
would  be  to  adopt  a  modified  DMA 
market  test  that  considers  viewers  in 
adjacent  DMAs  in  situations  where 
stations  have  a  significant  number  of 
viewers  in  those  DMAs.  For  example, 
where  a  station  requesting  a  transition 
extension  has  a  significant  number  of 
viewers  in  a  DMA  other  than  its 
designated  DMA  ("home  DMA"),  we 
could  require  that  both  DMAs  meet  the 
statutory  criteria  for  the  transition  in 
section  309(j)(14)(B).  We  request 
comment  on  this  approach. 

37.  How  we  define  the  "market"  is 
important  in  applying  each  of  the 
conditions  for  an  extension  under 
section  309(j)(14)(B).  We  request 
comment  on  the  impact  of  a  DMA. 
modified  DMA.  or  Grade  B  market 
definition  on  the  availability  of 


extensions  under  each  of  these 
conditions. 

Network  Digital  Television  Broadcast 
Test 

38.  Under  the  first  ground  for  an     • 
extension  under  section  309(j)(14)(B). 
the  Commission  must  grant  an 
extension  if  one  or  more  of  the  stations 
in  the  market  that  are  licensed  to  or 
affiliated  with  one  of  the  four  largest 
national  television  networks  is  not 
"broadcasting  a  digital  television  service 
signal,  and  the  .Commission  finds  that 
each  such  station  has  exercised  due 
diligence  and  satisfies  the  conditions  for 
an  extension  of  the  Commission's 
applicable  construction  deadlines  for 
digital  television  service  in  that 
market."  We  invite  comment  on  how  we 
should  interpret  this  provision.  We  read 
the  language  of  section  309(j)(14)(B)(i)  to 
require  that  all  stations  in  a  market 
licensed  to  or  affiliated  with  a  top-four 
network  must  be  broadcasting  in  digital 
before  analog  service  is  required  to 
cease  in  the  market,  even  if  a  top-four 
network  has  more  than  one  affiliate  in 
the  market.  We  request  comment  on  this 
view.  Should  we  consider  a  station  that 
is  broadcasting  a  digital  signal  pursuant 
to  a  DTV  STA.  and  providing  service  in 
compliance  with  the  Commission's 
minimum  initial  digital  television 
construction  requirements,  to  be 
"broadcasting  a  digital  television  service 
signal"  for  purposes  of  this  provision? 
We  propose  that  a  station  not  meeting 
such  minimum  initial  DTV  operating 
requirements  would  not  be  considered 
to  be  "broadcasting  a  digital  television 
signal"  within  the  meaning  of  this 
provision.  Thus,  extensions  would  be 
available  under  section  309{j)(14){B)(i) 
in  any  market  where  a  top  four  network 
affiliate  is  not  providing  digital  service 
in  accordance  with  at  least  the 
Commission's  minimum  requirements 
for  coverage  of  the  community  of  license 
and  hours  of  operation.  We  request 
comment  on  this  proposal. 

39.  Alternatively,  we  could  require 
that  a  station  be  providing  service  to  the 
entire  area  encompassed  within  the 
station's  DTV  allotment  in  order  to  be 
considered  "broadcasting  a  digital 
television  service  signal"  in  the  market 
under  section  309{j)(14)(B)(i).  To  ensure 
that  stations  not  postpone  replication  to 
delay  return  of  analog  spectrum,  we 
propose  that  if  we  require  service  to  the 
full  replication  area  under  section 
309(j)(14)(B)(i).  we  would  not  consider 
lack  of  replication  to  constitute  lack  of 
service  after  the  replication  protection 
deadline  adopted  in  this  proceeding. 


Converter  Technology  Test 

40.  Under  the  second  ground  for  an 
extension  under  section  309(j)(14)(B). 
the  Commission  must  grant  an 
extension  to  a  requesting  station  if  the 
Commission  finds  that  digital-to-analog 
converter  technology  is  not  "generally 
available  "  in  the  market.  For  pvuposes 
of  section  309(j)(14)(B)(ii).  we  propose 
to  define  as  a  'digital-to-analog 
converter"  units  that  are  capable  of 
converting  a  digital  television  broadcast 
signal  to  a  signal  that  can  be  displayed 
on  an  analog  television  set.  We  invite 
comment  on  this  definition.  Should  we 
consider  as  a  "digital-to-analog 
converter"  a  unit  that  is  not  capable  of 
displaying  in  analog  format  signals 
originally  broadcast  in  all  digital 
formats?  We  also  request  comment  on 
how  we  should  interpret  the  phrase 
"generally  available"  under  section 
309(j)(14)(B)(ii).  For  example,  should  we 
require  only  that  digital-to-analog 
converter  boxes  be  available  for  sale  at 
retail  outlets  in  the  market  or  for  sale  or 
lease  from  cable  operators  or  satellite 
providers?  How  widespread  must  the 
availability  be  to  be  considered 
"generally  available?' 

15  Percent  Test 

41.  Section  309(j)(14)(B)(iii)  provides 
for  a  third  ground  for  extension  for 
markets  that  do  not  qualify  under 
section  309{j)(14){BKi)  or  (ii).  Section 
309(j)(14)(B)(iii)  sets  forth  a  two-part 
test.  The  first  prong  of  the  test, 
described  in  section  309())(14)(B)(iii)(l), 
is  met  where  15  percent  or  more  of  the 
television  households  in  the  market  do 
not  subscribe  to  an  MVPD  (as  defined  in 
47  U.S.C.  602)  that  "carries  one  of  the 
digital  television  service  programming 
channels  of  each  of  the  television 
stations  broadcasting  such  a  channel  in 
such  a  market." 

42.  Read  literally,  section 
309(j)(14)(B)(iii){I)  appears  to  require 
that  an  MVPD,  such  as  a  cable  system, 
must  be  carrying  all  of  the  television 
stations  broadcasting  a  digital  channel 
as  a  first  step  to  satisfy  this  prong  of  the 
test.  Read  thus,  if  one  or  two  digital 
television  stations  in  a  market  are  not 
carried  by  a  cable  or  satellite  provider 
(e.g.  because  the  station  is  not  carried 
voluntarily  and  is  not  eligible  for 
mandatory  carriage),  then  the  criterion 
is  not  met.  In  almost  all  DMAs,  there  are 
stations  that  are  not  entitled  to  must- 
carry  on  cable  systems  in  the  DMA  and 
that  are  not  carried  by  the  systems 
voluntarily.  Did  Congress  intend  that 
this  prong  would  be  very  rarely  satisfied 
in  a  market? 

43.  We  invite  comment  on  whether 
there  is  a  more  flexible  interpretation  of 


the  language  in  the  statute.  How  should 
this  language  influence  our  definition  of 
"market?"  Can  we  conclude  that  only 
television  broadcast  stations  that 
provide  a  good  quality  digital  signal  to 
the  MVPD  headend  or  local  receive 
facility  are  contemplated  by  this 
language?  If  we  interpret  section 
309(j)(14)(B)(iii)(I)  as  requiring  carriage 
of  only  those  digital  stations  in  the 
market  entitled  to  must-carry,  the 
availability  of  extensions  under  this 
provision  will  be  more  liinited,  and  the 
market  is  likely  to  transition  to  digital 
more  quickly.  On  the  other  hand,  if  we 
interpret  section  309(j)(14)(B)(iii){I)  as 
requiring  that  all  stations  broadcasting 
digital  signals  be  carried  regardless  of 
the  station's  must-carry  rights  and  signal 
delivery  capability,  this  prong  may  be 
satisfied  less  often.  Moreover,  a  station 
could  refuse  to  grant  retransmission 
consent,  and  prevent  carriage,  which 
would  in  turn  prevent  the  MVPD  fi-om 
counting  towards  the  market  transition. 
As  a  result,  the  analog  licenses  would  be 
extended  in  every  market  in  which  the 
15%  criteria  is  not  met  by  households 
possessing  over-the-air  digital  or  down- 
conversion  equipment.  Is  this  the  result 
that  Congress  intended  or  that  is 
compelled  by  the  language  in  the 
statute? 

44.  We  also  invite  comment  on 
whether,  under  section  309(j)(14)(B)(iii), 
MVPDs  must  carry  only  primary,  full 
power  television  stations  in  the  market, 
or  also  Class  A  LPTV  stations  or  other 
secondary  non-Class  A  LPTV  stations 
and  TV  translators.  If  section 
309(j)(14)(B)(iii)  is  read  to  require 
carriage  of  all  of  these  facilities  in  the 
market,  and  "market"  is  defined  as 
DMA.  then  this  prong  of  the  transition 
criteria  will  be  satisfied  less  often.  If  the 
market  is  defined  as  the  station's  Grade 
B  contour  or  service  area,  then  it  may 
be  more  likely  that  cable  systems  within 
the  station's  Grade  B  area  would  carry 
that  station  [e.g.,  the  signal  quality  issue 
is  less  likely  to  arise).  How  does  this 
result  influence  our  decision  on  the 
proper  definition  of  market?" 

45.  Under  the  second  part  of  the  15% 
test,  an  extension  should  be  granted  if 
15  percent  or  more  of  the  television 
households  in  the  market  do  not  have 
either  "(a)  at  least  one  television 
receiver  capable  of  receiving  the  digital 
television  service  signals  of  the 
television  stations  licensed  in  such 
market;  or  (b)  at  least  one  television 
receiver  of  analog  television  service 
signals  equipped  with  digital-to-analog 
converter  technology  capable  of 
receiving  the  digital  television  service 
signals  of  the  television  stations 
licensed  in  such  market." 


46.  We  invite  comment  on  how  we 
should  interpret  the  phrase  "capable  of 
receiving  the  digital  television  service 
signals  of  the  television  stations 
licensed  in  such  market."  Does  this 
phrase  require  that  a  household  be 
capable  of  over-the-air  reception  of  all 
television  stations  licensed  in  the 
market  in  order  not  to  be  counted 
toward  the  15  percent  threshold  for  an 
extension?  Under  this  interpretation, 
any  household  outside  the  service 
contour  of  any  digital  station  in  the 
market  would  be  counted  toward  the  15 
percent  threshold  under  these 
provisions  (recognizing  that  such 
households  could  be  excluded  from 
counting  toward  the  15  percent  under 
section  309{j)(14)(B)(iii)(I)  if  they  are 
MVPD  subscribers  as  defined  in  that 
provision).  What  if  a  household  receives 
a  parent  station's  signal  rebroadcast  in 
analog  format  via  TV  translator  (e.g..  the 
parent  station  originally  broadcast  the 
signal  in  digital  format  and  the  signal 
was  downconverted  to  analog  format  by 
a  TV  translator)?  We  note  that  §  74.701 
of  the  Commission's  rules  requires  that 
TV  translators  retransmit  the  signals  of 
the  parent  station  "without  significantly 
altering  any  characteristic  of  the  original 
signal  other  than  its  frequency  and 
amplitude."  Should  our  rules  permit  TV 
translators  to  downconvert  to  analog 
format  a  signal  originally  broadcast  by 
the  parent  station  in  digital  format?  As 
a  separate  issue,  we  propose  to  define 
television  receivers  "capable  of 
receiving"  DTV  signals  under  section 
309(j){14)(B)(iii)(II)(a)  as  television  sets 
equipped  with  either  integrated  or 
separate  (e.g..  set-top  box)  DTV  tuners, 
and  request  comment  on  this  definition. 

47.  For  purposes  of  calculating 
households  in  the  market  to  determine 
whether  the  15  percent  test  is  met  under 
both  prongs  of  section  309(j)(14)(iii).  we 
propose  to  interpret  that  provision  as 
requiring  grant  of  an  extension  where  15 
percent  or  more  of  the  television 
households  in  the  market  neither 
subscribe  to  an  MVPD  that  carries  local 
DTV  signals  (section 
309(j)(14)(B)(iii)(I)).  nor  have  equipment 
capable  of  displaying  signals  originated 
in  DTV  (section  309(j)(14)(B)(iii)(II)).  In 
other  words,  for  a  household  to  be 
counted  in  the  15  percent,  that 
household  must  both  be  a  non- 
subscriber  ("non-subscriber"  may 
include  subscribers  to  MVPDs  that  carry 
the  required  DTV  stations  but  who  lack 
equipment  to  view  such  signals  in  either 
analog  or  digital  format)  and  lack  the 
capability  to  receive  DTV  signals  over- 
the-air.  either  through  a  set  with  an 
integrated  DTV  tuner,  via  a  DTV  set-top 
box.  or  via  a  digital-to-analog 


downconverter.  We  believe  that  this 
interpretation  best  reflects  the  intent  of 
Congress  that  "a  significant  number  of 
consumers  in  any  given  market  are  not 
left  without 4)roadcast  television 
service"  as  we  transition  from  analog  to 
digital.  Accordingly,  we  propose  to 
grant  extensions  under  section 
309(j)(14)(B)(iii)  only  where  the 
requisite  number  of  television 
households  (15  percent  or  more)  in  the^ 
market  are  not  capable  of  receiving 
digital  signals  either  over  the  air  or  via 
an  MVPD.  We  request  comment  on  this 
view. 

Fact  Finding  Under  Section  309(i)(14)(B) 

48.  We  request  comment  on  the  extent 
to  which  the  Conunission  is  required  to 
conduct  consumer  surveys  or  otherwise 
obtain  information  to  determine 
whether  an  extension  is  required  under 
section  309(j)(14)(B).  In  addition,  we 
invite  comment  on  the  nature  of  any 
survey  that  must  be  performed,  the  type 
of  questions  that  should  be  included, 
and  the  percent  of  the  television 
households  in  the  market  that  must  be 
included  in  the  sample.  Is  it  necessary 
to  survey  each  market  separately,  or 
would  a  more  wide-spread  survey 
suffice  to  establish  that  a  market  meets 
one  or  more  of  the  criteria  for  grant  of 
an  extension  request?  If  the  first  survey 
conducted  demonstrates  that  an 
extension  is  warranted,  when  should  a 
new  survey  be  performed  to  see  if  there 
has  been  further  transition  progress  in 
the  market? 

DTV  Labeling  Requirements  and 
Consumer  Awareness 

49.  As  part  of  oiu  commitment  to 
continue  monitoring  the  marketplace, 
we  seek  further  comment  on  whether 
manufacturers  are  producing  or  plan  to 
produce  digital  television  receivers  that 
can  receive  digital  format  transmissions 
via  cable  or  satellite  but  that  cannot 
receive  digital  broadcast  signals  over  the 
air.  We  also  seek  information  on  the 
number  of  "^ure  monitors"  (without 
any  tuner)  intended  for  use  in  display 
of  signals  from  video  service  providers 
that  are  currently  produced  or  planned 
for  production.  Do  equipment 
manufacturers  plan  to  label  such         ". 
equipment  to  describe  the  reception 
limitations  or  need  for  additional 
receiving  equipment?  What  is  the 
potential  for  consumer  confusion  in 
connection  with  these  devices?  Should 
we  require  labeling  on  piu«  monitors 
that  can  be  used  to  display  video 
services,  which  neither  receive  off-air 
signals,  nor  are  designed  to  be  "digital, 
cable  ready,"  to  advise  consumers  that 
the  monitor  cannot  function  to  receive 
programming  unless  it  is  attached  to  an 


7744 


Federal  Register / Vol.  68.  No.  32 /Tuesday.  February  18.  2003 / Proposed  Rules 


off-air  tuner,  or  cable,  or  satellite 
receiver?  Should  we  require  labeling  on 
digital  television  receivers  that  are  not 
"digital  cable  ready"  to  indicate  that  the 
set  "will  not  receive  cable  or  satellite 
programming  without  the  use  of  a 
converter"?  We  seek  comment  on  these 
and  other  labeling  options,  as  well  as 
the  need  for  and  costs  of  such  required 
disclosures. 

50.  In  addition,  we  seek  comment  on 
whether  the  Commission  should  require 
a  disclosure  label  on  analog-only  sets  to 
inform  consumers  that  a  converter  or 
external  DTV  tuner  will  be  needed  to 
ensure  reception  of  television  broadcast 
signals  after  stations  in  the  consumer's 
market  complete  conversion  to  digital- 
only  broadcasting. 

Distributed  Transmission  Technologies 

51.  In  the  1st  R6-0.  we  addressed 
comments  requesting  that  the 
Commission  adopt  rules  for  on-channel 
DTV  boosters,  including  an  allowance 
for  a  distributed  transmission  system, 
but  deferred  consideration  of  distributed 
transmission  techniques  until  we  could 
address  the  issue  in  a  more 
comprehensive  manner.  Commenters 
have  defined  distributed  transmission  as 
being  similar  to  a  cellular  telephone 
system  in  that  a  .service  area  is  divided 
into  a  number  of  cells,  each  served  by 
its  own  transmitter.  DTV  boosters 
retransmit  the  primary  DTV  station's 
programming  on  the  same  channel. 

52.  Primary  vs.  secondary  status.  We 
have  received  comments  suggesting  that 
the  Commission  should  grant  primary 
status  to  the  multiple  transmitters  in 
distributed  transmission  systems  and 
license  them  under  part  73  of  the  rules, 
as  opposed  to  treating  them  similarly  to 
LPTV,  translator,  and  booster  stations. 
We  seek  comment  on  the  implications 
of  granting  primary  status  to  DTV 

,   boosters  in  distributed  transmission 
systems,  and  on  whether  we  should 
license  some  categories  of  such  stations 
with  primary  status. 

53.  Location  and  service  area. 
Currently,  all  analog  TV  boosters  must 
be  located  and  must  have  a  service  area 
contained  within  the  Grade  B  contour  of 
the  associated  full  service  station. 
Should  an  equivalent  requirement  be 
established  for  t)TV  boosters  used  as 
part  of  a  distributed  transmission 
system? 

54.  Power,  antenna  height  and 
emission  mask.  If  multiple  DTV  booster 
stations  can  be  used  to  replace,  or 
significantly  augment,  a  single  central 
transmitter  in  a  distributed  transmission 
system,  what  maximum  or  minimum 
limitations,  if  any,  should  be  placed  on 
the  power  and/or  antenna  height  used  at 
each  DTV  booster? 


55.  Interference  protection.  What 
standards  are  needed  to  protect 
distributed  transmission  systems  from 
interference  and  how  should  those 
standards  be  calculated  and  applied? 

56.  Technical  standards.  What 
standards  would  be  appropriate  for 
boosters  in  distributed  transmission 
systems  with  respect  to  specific 
technical  requirements,  such  as 
frequency  tolerance,  type  certification  of 
transmitters,  control  circuitry  and 
performance  measurements? 

57.  We  seek  comment  generally  on 
whether  the  Commission  should  permit 
the  deployment  of  distributed 
transmission  systems.  We  ask 
commenters  to  specifically  address  the 
relevant  rules  and  policies  that  would 
have  to  be  put  in  place  to  permit 
distributed  transmission  systems,  and 
any  new  or  amended  forms,  policies 
and/or  procedures  that  would  be  needed 
with  respect  to  the  Commission's 
current  system  for  filing,  processing  and 
granting  television  station  licenses. 

DTV  Public  Interest  Obligations 

58.  Both  Congress  and  the 
Commission  have  recognized  that 
(ligital  television  broadcasters  have  an 
obligation  to  serve  the  public  interest. 
Congress  established  the  statutory 
framework  for  the  transition  to  digital 
television  in  the  1996  Act.  making  it 
clear  that  public  interest  obligations 
would  continue  for  broadcasters  in  the 
new  digital  world.  In  section  336  of  the 
Act.  Congress  stated  that  '[nlothing  in 
this  section  shall  be  construed  as 
relieving  a  television  broadcasting 
station  from  its  obligation  to  serve  the 
public  interest,  convenience,  and 
necessity."  The  Commission  also 
reaffirmed  that  "digital  broadcasters 
remain  public  trustees  with  a 
responsibility  to  serve  the  public 
interest,"  and  stated  that  "existing 
public  interest  requirements  continue  to 
apply  to  all  broadcast  licensees."  Under 
our  current  rules,  commercial  television 
broadcast  station  licensees  must  provide 
coverage  of  issues  facing  their 
communities,  and  place  lists  of 
programming  used  in  providing 
significant  treatment  of  those  issues 
(issues/programs  lists)  in  the  station's 
public  inspection  files  on  a  quarterly 
basis.  Licensees  must  also  maintain  in 
their  station's  public  inspection  files 
records  that  substantiate  certification  of 
compliance  with  the  commercial  limits 
on  children's  programming  and 
quarterly  Children's  Television 
Programming  Reports  (FCC  Form  398) 
reflecting  the  licensee's  efforts  to  serve 
the  educational  and  informational  needs 
of  children. 


59.  It  is  thus  clear  that  DTV 
broadcasters  must  air  programming 
responsive  to  their  communities  of 
license,  comply  with  the  statutory 
requirements  concerning  political 
advertising  and  candidate  access,  and 
provide  children's  educational  and 
informational  programming,  among 
other  things.  What  remains  unresolved 
is  how  these  obligations  will  apply  in 
the  digital  environment,  and  whether 
they  should  be  applied  differently  or 
otherwise  adapted  to  reflect  the 
enhancements  available  in  digital 
broadcasting. 

60.  The  Commission  issued  a  formal 
Notice  of  Inquiry  CNOr),  (MM  99-360, 
65  FR  4211,  January  26.  2000),  on  DTV 
public  interest  obligations  in  December 
1999,  followed  by  two  NPRMs  in 
September,  2000  (65  FR  66951, 
November  8,  2000.  65  FR  62683. 
October  19,2000).  In  the  NOI.  the 
Commission  sought  comment  on  several 
issues  related  to  how  broadcasters  might 
best  serve  the  public  interest  during  and 
after  the  transitfon  ft-om  analog  to  digital 
television.  Among  the  areas  of  inquiry 
in  the  NOI  were  questions  regarding 
how  broadcasters  might  make 
information  about  how  they  serve  the 
public  interest  more  accessible  to  the 
public. 

61.  The  DTV  Public  Interest  Form 
NPRM  proposed  that  the  Commission 
adopt  rules  regarding  the  disclosure  of 
broadcasters'  activities  in  the  public 
interest,  essentially  putting  the  contents 
of  the  public  file  on  the  Internet  to  make 
it  more  accessible  to  viewers.  In  light  of 
the  concerns  about  disclosure  expressed 
in  the  record  of  the  NOI.  the  NPRM 
proposed  to  replace  the  issues/programs 
list  with  a  standardized  form  and  to 
enhance  the  public's  ability  to  access 
information  on  a  station's  public 
interest  obligations  by  requiring 
broadcasters  to  make  their  public 
inspection  files  available  on  the 
Internet. 

62.  The  Children's  DTV  Public 
Interest  NPRM  (65  FR  66951,  November 
8,  2000),  proposed  clarifying 
broadcaster  obligations  under  the 
Children's  Television  Act  and  related 
Commission  guidelines  in  a  digital 
television  environment.  This  NPRM 
focused  primarily  on  two  areas:  the 
obligation  of  television  broadcast 
licensees  to  provide  educational  and 
informational  programming  for 
children,  and  the  requirement  that 
television  broadcast  licensees  limit  the 
amount  of  advertising  in  children's 
programs.  It  sought  comment  on  how 
the  current  three-hour  children's  core 
educational  programming  processing 
guideline  should  be  appHed  in  light  of 
the  many  possible  ways  broadcasters 
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may  choose  to  use  their  DTV  spectrum; 
whether  the  current  preemption  rules 
for  core  educational  programming 
should  be  revised  or  adapted  for  the 
digital  environment;  and  whether  steps 
should  be  taken  to  ensure  that  programs 
designed  for  children  or  families  do  not 
contain  age-inappropriate  product 
promotions  that  are  unsuitable  for 
children  to  watch. 

63.  To  date,  the  Commission  has  not 
issued  any  decisions  in  the  DTV  Public 
Interest  Form  NPRM.  the  Children's 
DTV  Public  Interest  NPRM.  or  the  NOI. 
Given  the  significant  time  that  has 
passed  since  the  comment  periods  in 
these  proceedings  were  closed,  we 
invite  additional  comment  in  those 
dockets  in  order  to  reflect  more  recent 
developments.  We  are  particularly 
interested  in  those  issues  relating  to  the 
application  of  public  interest  obligations 
to  broadcasters  that  choose  to  multicast 
[e.g.,  the  application  of  our  children's 
television  rules  or  the  statutory  political 
broadcasting  rules  in  a  multicast 
environment).  We  are  also  interested  in 
whether  our  approach  to  multicast 
public  interest  obligations  should  vary 
with  the  scope  of  whatever  final  digital 
must-carry  obligation  the  Conunission 
adopts.  Our  goal  is  to  bring  these 
proceedings  concerning  the  public 
interest  obligations  of  broadcasters  in 
the  digital  environment  to  conclusion 
promptly  in  order  to  provide  certainty 
to  broadcasters  and  the  public  as  the 
digital  television  transition  continues. 

Other  Issues 

l.ATSC  Standards 

64.  We  hereby  seek  comment  on 
whether  our  rules  should  be  further 
changed  to  reflect  any  revisions  to  the 
ATSC  DTV  standard  A/53B  since  Uie 
August  7,  2001,  version. 

2.  PSIP 

65.  We  seek  comment  on  both 
whether  to  require  use  of  PSIP  and 
which  aspects  of  PSIP  should  be 
adopted  into  our  rules.  If  we  decide  not 
to  require  use  of  PSIP,  it  is, 
nevertheless,  important  to  decide  if 
some  or  all  of  the  PSIP  information  set 
forth  in  ATSC  A/65A  must  be  used  by 
those  who  voluntarily  use  PSIP. 
Likewise,  are  there  certain  aspects  of  the 
PSIP  standard  that  should  not  be  uSed 
or  required? 


3.  Closed. Captioning  • 

66.  We  seek  comment  on  whether 
there  are  additional  actions  the 
Commission  should  take  to  ensure  the 
accessibility  and  functioning  of  closed 
captioning  service  for  digital  television. 


4.  V-Chip 

67.  We  seek  comment  on  whether  the 
Commission  needs  to  do  more  to  ensure 
that  v-chip  functionality  is  available  in 
the  digital  world.  We  seek  comment  on 
whether  the  Commission  should  adopt 
the  provisions  of  the  ATSC  A/65A 
standard  that  requires  all  digital 
television  broadcasters  to  place  v-chip 
rating  information  in  the  PSIP. 

5.  TV  Translators 

68.  We  request  comment  on  how  the 
proper  PSIP  information  is  to  be 
provided  on  TV  tremslator  rebroadcasts 
and  who  will  be  responsible  for 
ensuring  that  that  information  is  so 
provided.  We  also  request  comment 
regarding  the  costs  of  providing  PSIP 
information  on  TV  translators  as  well  as 
any  other  concerns  that  translator 
operators  might  have  in  implementing 
PSIP  on  their  DTV  operations. 

6.  DTV  Station  Identification 

69.  In  general,  we  propose  to  require 
digital  television  stations  to  follow  the 
same  rules  for  station  identification  as 
analog  television  stations.  Recognizing 
that  channel  number  identification  is 
not  currently  required  for  all  television 
stations  by  oiu  rules,  we  ask  whether 
channel  identification  should  be 
required  for  DTV  stations?  If  station 
identification  announcements  include 
channel  numbers,  we  request  comment 
on  whether  our  rules  should  specify 
which  chaimel  number  stations  should 
use:  the  major  (analog)  channel  number, 

,  minor  (digital)  channel  number,  or  over- 
the-air  channel  number.  Stations 
considering  multicasting  have  raised 
concerns  about  separate  identification  of 
their  separate  digital  programming 
streams  for  purposes  of  obtaining 
'audience  ratings.  While  we  are  not 
inclined  to  assign  separate  c^l  signs  for 
additional  program  streams  for  stations 
that  choose  to  multicast,  we  propose  to 
permit  such  stations  to  include 
additional  information  in  their  station 
aimouncements  identifying  each 
program  stream. 

7.  Satellite  Stations 

70.  Because  satellite  stations,  by 
definition,  operate  in  small  or  sparsely 
populated  areas  which  have  insufficient 
economic  bases  to  support  full-service 
operations,  we  seek  comment  on 
whether  the  public  interest  would  be 
served  by  allowing  such  stations  to  tiu-n 
in  their  digital  authorization  and  "flash- 
cut"  to  DTV  transmission  at  the  end  of 
the  transition  period.  We  request 
comment  on  the  advantages  and 
disadvantages  of  granting  this  special 
designated  status  to  satellite  stations, 
specifically  whether  it  will  hinder  the 


overall  transition  to  digital  television 
and  harm  viewers  by  delaying  their 
access  to  digital  signals,  or  whether 
disallowing  such  status  will  overly 
burden  satellite  stations  financially. 

71.  We  also  invite  comment  on 
whether  allowing  satellite  stations  to 
"flash-cut"  to  digital  would  present 
legal  impediments  to  satisfying  section 
309(j)(14). 


Procedural  Matters 

72.  Ex  Parte  Rules.  This  is  a  permit- 
but-disclose  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
47  CFR  1.1202,  1.1203,  and  1.1206(a). 

73.  Comment  Information.  Pursuant 
to  §  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  April  14.  2003, 
and  reply  comments  on  or  before  May 
14,  2003.  Comments  filed  addressing 
issues  in  the  DTV  Public  Interest  Form 
NPRM.  Children's  DTV  Public  Interest  ' 
NPRM,  and  NOI  proceedings  should 
also  be  filed  by  these  dates  and  should 
reference  the  docket  numbers  in  ^ose 
proceedings,  not  the  docket  number  of 
this  DTV  periodic  review  proceeding. 
Commenters  wishing  to  address  both 
public  interest  issues  and  other  issues 
raised  in  the  DTV  periodic  review 
should  put  their  public  interest 
comments  in  a  separate  document  to  be 
filed  in  the  appropriate  public  interest 
docket(s)  and  file  their  comments  on 
other  issues  raised  in  the  periodic 
review  in  the  docket  number  of  this 
proceeding  (MB  03-15;  RM  9832). 

Paperwork  Reduction  Act 

74.  Initial  Paperwork  Reduction  Act    ■ 
Analysis.  This  NPRM  may  contain 
proposed  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  burdens,  we  invite 
OMB.  the  general  public,  and  other 
federal  agencies  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  the  NPRM. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 

is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  ways  to 
enhance  the  quality,  utility,  and  clarit>' 
of  the  information  collected;  and  (c) 
ways  to  minimize  the  burden  of  the 
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.collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Room  C-1804,  Washington,  DC  20554, 
or  via  the  Internet  to  jbole\'<&{cc.gov  and 
to  Kim  Johnson,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  NW..        ^ 
Washington,  DC  20503  orvia  the 
Internet  to  Kim  A. 
lohnson@omb.eop.gov. 

75.  Regulatory  Flexibility  Act.  As 
required  by  theRegulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  of  the 
proposals  addressed  in  this  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filhig 
deadlines  for  comments  on  the  NPRM. 
and  they  should  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

Initial  Regulatory  Flexibility  Analysis 

76.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA"),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  NPRM  written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

Need  for  and  Objectives  of  the  Proposed 
Rules 

77.  As  described  in  the  NPRM.  the 
proposed  rules  are  required  to  ensure  a 
smooth  transition  of  the  nation's 
television  system  to  digital  television. 

Legal  Basis 

78.  The  authority  for  the  action 
proposed  in  this  rulemaking  is 
contained  in  sections  4(i)  and  (j),  303, 
307,  309  and  336  of  the      , 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  (j),  303. 
307.  309  and  336. 


Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

79.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  entity."  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation:  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

80.  In  this  context,  the  application  of 
the  statutory  definition  to  television 
stations  is  of  concern.  An  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantify  the  criteria  that 
would  establish  whether  a  specific 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  estimates 
that  follow  of  small  businesses  to  which 
rules  may  apply  do  not  exclude  any 
television  station  from  the  definition  of 
a  small  business  on  this  basis  and 
therefore  might  be  over-inclusive. 

81.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  It  is  difficult  at  times  to 
assess  these  criteria  in  the  context  of 
media  entities  and  our  estimates  of 
small  businesses  might  therefore  be  over 
inclusive. 

Television  Broadcasting 

82.  The  proposed  rules  and  policies 
could  apply  to  television  broadcasting 
licensees,  and  potential  licensees  of 
television  service.  There  were  1 ,509 
television  stations  operating  in  the 
nation  in  1992.  The  majority  of  firms 
can  be  considered  small. 

Cable  and  Other  Program  Distribution 

83.  This  category  includes,  among 
others,  cable  operators,  direct  broadcast 
satellite  ("DBS")  services,  home  satellite 
dish  ("HSD")  services,  multipoint 
distribution  services  ("MDS"), 
multichannel  multipoint  distribution 
service  ("MMDS"),  Instructional 
Television  Fixed  Service  ("ITFS").  local 
multipoint  distribution  service 
("LMDS"),  satellite  master  antenna 
l;elevision  ("SMATV")  systems,  and 
open  video  systems  ("OVS").  According 


to  Census  Bureau  data,  there  are  1.311 
total  cable  and  other  pay  television 
service  firms  that  operate  throughout 
the  year  of  which  1.180  have  less  than 
$10  million  in  revenue.  We  address 
each  service  individually  to  provide  a 
more  precise  estimate  of  small  entities. 

Cable  Operators.  We  estimate  that 
there  are  fewer  than  1.439  small  entity 
cable  system  operators  that  may  be 
affected  by  the  decisions  and  rules 
proposed  in  this  NPRM. 

Direct  Broadcast  Satellite  ("DBS") 
Service 

84.  There  are  four  licensees  of  DBS 
services  under  part  100  of  the 
Commission's  Rules.  We  will  assume  all 
four  licensees  are  small,  for  the  purpose 
of  this  analysis. 

Home  Satellite  Dish  ("HSD")  Service 

85.  HSD  users  include:  (1)  Viewers 
who  subscribe  to  a  packaged 
programming  service,  which  affords 
them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion.  Most  of 
providers  of  these  services  are 
considered  small. 

Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS") 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS") 

86.  MMDS  systems,  often  referred  to 
as  "wireless  cable,"  transmit  video 
programming  to  subscribers  using  the 
microwave  frequencies  of  the  MDS  and 
ITFS.  LMDS  is  a  fixed  broadband  point- 
to-multipoint  microwave  service  that 
provides  for  two-way  video 
telecommunications. 
'  87.  We  find  that  there  are 
approximately  850  small  MDS 
providers. 

88.  We  tentatively  conclude  that  at 
least  1,932  ITFS  licensees  are  small 
businesses. 

89.  We  conclude  that  there  are  a  total 
of  133  small  entity  LMDS  providers. 

Satellite  Master  Antenna  Television 
("SMATV")  Systems 

90.  Industry  sources  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Most  providers  of  these  services 
are  considered  small. 


Open  Video  Systems  ("OVS") 

91.  The  Commission  has  certified  25 
OVS  operators  with  some  now 
providing  service.  We  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

Electronics  Equipment  Manufacturers 

92.  Rules  adopted  in  this  proceeding 
could  apply  to  manufacturers  of  DTV 
receiving  equipment  and  other  types  of 
consumer  electronics  equipment.  We 
conclude  that  there  are  no  more  than 
542  small  manufacturers  of  audio  and 
visual  electronics  equipment  and  no 
more  than  1,150  small  manufacturers  of 
radio  and  television  broadcasting  and 
wireless  communications  equipment  for 
consumer/household  use. 

Computer  Manufacturers 

93.  We  conclude  that  there  are 
approximately  544  small  computer 
manufacturers. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

94.  At  this  time,  we  do  not  expect  that 
the  proposed  rules  would  impose  any 
significant  additional  recordkeeping  or 
recordkeeping  requirements.  While  the 
requirements  proposed  in  the  NPRM 
could  have  an  impact  on  consumer 
electronics  manufacturers  and 
broadcasters,  such  impact  would  be 
similarly  costly  for  both  large  and  small 
entities.  We  seek  comment  on  whether 
others  perceive  a  need  for  more 
extensive  recordkeeping  and.  if  so. 
whether  the  burden  would  fall  on  large 
and  small  entities  differently. 

Steps  Taken  To  Minimi/^  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

95.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  father  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

96.  The  deadlines  we  proposed  for 
replication  and  maximization  for  in-core 
channels  would  give  the  largest 
commercial  stations  in  the  largest 
markets  on  in-core  channels  three  years 
to  acquire  necessary  financing,  develop 


business  plans,  and  expand  their  digital 
service  areas.  Taking  into  consideration 
smaller-market  commercial  stations, 
smaller  commercial  stations  in  larger 
markets,  and  noncommercial  DTV 
licensees,  which  may  face  greater 
obstacles  in  moving  towards  full 
replication  or  service  maximization,  we 
proposed  alternative  replication  and 
maximization  deadlines  allowing  close 
to  the  maximum  time  under  the  current 
statutory  transition  period  to  complete 
their  replication  and  maximization 
facilities.  We  welcome  comment  on 
modifications  of  the  proposals  if  such 
modifications  might  assist  small  entities 
and  especially  if  such  are  based  on 
evidence  of  potential  differential,      r 
impact. 

Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  With  the 
Conunission's  Proposals 

97.  None. 
Ordering  Clause 

98.  Pursuant  to  the  authority 
contained  in  sections  4(i)  and  (j).  303. 
307,  309  and  336  of  the 
Communications  Act  of  1934  as 
amended,  47  U.S.C.  154(i)  and  (j),  303, 
307,  309  and  336,  this  NPRM  is  adopted. 

99.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  will  send  a  copy  of 
this  NPRM,  including  the  IRFA,  to  the     « 
Chief  Counsel  for  Advocacy  «f  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

Let  of  Subjects  in  47  CFR  Parts  73,  74, 
76, and  90 

Administrative  practice  and 
procedure,  Cable  television.  Television. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-3812  Filed  2-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  03-14477,  No.  1] 

Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
rulemaking. 


SUMMARY:  The  agency  denies  a  petition 
for  rulemaking  from  Mr.  Ronald  J. 
Slaughter  requesting  that  NHTSA 
initiate  rulemaking  to  consider  requiring . 
motor  vehicle  manufacturers  to  equip 
new  vehicles  with  instrumentation 
sufficient  to  alert  vehicle  drivers  and 
nearby  police  whenever  the  vehicles  are 
being  operated  while  one  or  more  of  the 
occupants  is  unbelted.  Mr.  Slaughter 
suggested  that  implemehtation  of  the 
requested  amendment  would  lead  to 
increases  in  the  rate  of  safety  belt  use. 

The  agency  is  denying  the  petition  for 
the  following  reasons.  First, 
implementatiae  of  the  requested 
amendment  would  be  costly  since  it 
would  necessitate  the  installation  of  seat 
belt  use  sensors,  seat  occupancy 
sensors,  and  light  sources  in  each 
vehicle.  Second,  the  requested 
amendment  would  have  limited  effect 
on  safety  belt  use  rates  in  the  states 
whose  safety  belt  use  laws  permit 
officers  to  stop  a  vehicle  or  issue  a 
citation  for  failure  to  use  a  safety  belt 
only  if  the  officers  also  observe  a 
separate  concurrent  violation.  Third,  the 
agency  is  concerned  about  consumer 
acceptance  of  the  system  proposed  by 
thQ  petitioner.  Fourth,  occupants  who 
do  not  want  to  wear  their  seal  belts  can 
easily  circumvent  the  system  by  placing 
the  seat  belt  behind  them  or  modifying 
the  light  to  stay  on  all  the  time. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Mr. 
Sanjay  Patel  of  the  NHTSA  Office  of 
Crashworthiness  Standards.  Telephone: 
(202)  366-4583,  facsimile:  (202)  366- 
4329. 

For  legal  issues,  you  may  call  Ms. 
Rebecca  MacPherson  of  the  NHTSA 
Office  of  the  Chief  Coimsel.  Telephone: 
(202)  366-2992,  facsigiile:  (202)  366- 
3820. 

SUPPLEMENTARY  INFORMATION:  On 
January  25,  2000,  Mr.  Ronald  J: 
Slaughter  submitted  a  petition  for 
rulemaking  requesting  that  NHTSA 
consider  requiring  motor  vehicle 
manufacturers  to  equip  new  vehicles 
with  lights  Inside  and  outside  the 
vehicle  that  would  continuously  bum 
and  be  visible  to  the  driver  and  to  those 
outside  the  vehicle  as  long  as  all  vehicle 
occupants  are  belted.  Mr.  Slaughter 
believes  that  continuously  burning 
lights  on  the  instrument  panel  would    ' 
give  the  driver  more  control  over  his  or 
her  passengers,  reminding  them  to 
"buckle  up."  Further,  Mr.  Slaughter 
suggested  that  lights  visible  outside  the 
vehicle  would  help  police  officers 
enforce  mandatory  seat  belt  use  laws. 
He  believes  that  such  lights  would 
increase  safety  belt  use.  assist  in  the 
identification  of  drunk  or  otherwise 
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impaired  drivers,  and  reduce  traffic 
crash  injuries  and  fatalities.  Mr. 
Slaughter  did  not  provide  any  data  or 
other  information  relating  to  the  cost  of 
such  devices  or  any  studies  performed 
regarding  the  effectiveness  or  feasibdity 

of  such  a  system.  ,   «  ^   .„ 

NHTSA  is  very  supportive  of  efforts  to 
increase  safety  belt  use  and  agrees  that 
the  failure  of  many  motor  vehicle 
occupants  to  use  safety  belts  is  a 
significant  concern.  The  agency  has 
expended  considerable  effort  and 
resources  to  improve  the  rate  of  safety 
belt  use  in  the  United  States.  NHTSA 
has  prepared  and  distribi^d  numerous 
legislative  fact  sheets,  position  papers, 
success  stories,  model  laws  for  both  seat 
belts  and  child  passenger  safety,  and 
other  materials  on  the  benefits  of 
mandatory  seat  belt  use  and  child 
passenger  safety  laws.  Agency 
employees  have  testified,  when  mvited 
by  state  officials,  at  state  legislative 
hearings  for  states  considering  the 
enactment  of  the  belt  use  laws. 

Recently,  at  the  invitation  of  state 
officials,  NHTSA  employees  have 
testified  in  support  of  attempts  within 
various  states  to  change  secondary 
enforcement  laws,  under  which  police 
officers  must  observe  a  separate  and 
distinct  violation  before  stopping  a 
vehicle  where  occupants  are  not  using 
belts,  to  primary  enforcement  laws. 
Primary  enforcement  laws  allow  police 
officers  to  make  stops  and  issue 
citations  for  the  failure  to  wear  a  seat 
belt  without  first  observing  another 
violation  unrelated  to  seat  belt  use. 
Presently,  18  states  and  the  District  of 
Columbia  have  enacted  such  laws. 

NHTSA  has  also  established 
cooperative  agreements  with  numerous 
states  to  demonstrate  that  publicized 
enforcement  of  a  mandatory  seat  beh 
use  law  can  increase  seat  belt  use  and 
formed  formal  partnerships  with  many 
national  organizations  for  the  purpose  of 
mobilizing  their  membership  to  promote 
traffic  safety  in  general,  and  seat  belt 
and  child  safety  seat  use  in  particular. 
The  agency  has  produced  brochures, 
posters,  videos,  print  ads.  billboards, 
public  service  announcements,  and  a 
host  of  other  media  resource  materials 
to  educate  the  public  on  the  safety 
benefits  of  seat  belts.  Other  activities 
pursued  by  the  agency  to  improve  belt 
use  include  programs  to  improve  the 
training  of  law  enforcement  officers,  the 
use  of  child  safety  seat  checkpoints,  and 
other  measures  designed  to  improve  belt 
use  and  enforcement  of  mandatory  belt 

use  laws. 

Despite  the  agency's  on-gomg  ellorts 
and  interest  in  encouraging  full  use  of 
vehicle  safety  belts.  NHTSA  has 
considered  and  rejected  two  proposals 


similar  to  Mr.  Slaughter's  in  recent 
years.  In  both  cases,  the  agency 
reluctantly  concluded  that  the  potential 
safety  benefits  of  the  proposed 
requirements  were  outweighed  by  other 
factors.  On  February  24.  1999  (64  FR 
9118).  the  agency  published  a  denial  of 
a  petition  from  Mr.  Les  Boyd  requesting 
that  the  agency  consider  requiring  motor 
vehicle  manufacturers  to  equip  new 
vehicles  with  instrumentation  sufficient 
to  alert  nearby  police  whenever  the 
vehicles  were  being  operated  with  an 
unbelted  occupant.  In  denying  the  Boyd 
petition,  the  agency  expressed  three 
major  concerns  about  the  general  use  of 
instrumentation  to  alert  police.  First. 
NH'JSA  explained  that  implementation 
of  the  requested  amendment  would 
have  been  costlv  because  it  would  have 
necessitated  the  installation  of  sensors 
in  each  seating  position  to  identify 
unbelted  occupants  as  well  as  a 
transmitter  in  each  vehicle  to  alert 

nearby  police.  .   .    .  •» 

Second,  the  agency  stated  that  it 
anticipated  that  adopting  the  requested 
requirements  would  lead  to  only  a 
modest  increase  in  safety  belt  usage  in 
the  majority  of  states  with  secondary 
seat  belt  use  laws  because  those  states 
only  permit  officers  to  stop  a  vehicle  or 
issue  a  citation  for  an  occupant's  failure 
to  use  a  safety  belt  if  the  officers  also 
observe  a  separate,  concurrent  violation. 
The  agency  further  stated  that  it  did  not 
anticipate  that  granting  Mr.  Boyd's 
petition  would  lead  to  a  substantial 
increase  in  seat  belt  use  even  in  those 
states  whose  mandatory  seat  belt  use 
laws  permit  officers  to  enforce  those 
laws  without  first  observing  a  separate, 
concurrent  violation.  Third,  NHTSA 
expressed  reservations  about  the 
amount  of  identifying  information  that 
would  need  to  be  transmitted  in  order 
for  police  to  determine  which  vehicles 
were  being  operated  with  unbelted 
occupants,  stating  that  the  transmission 
of  such  detailed  information  raised 
significant  privacy  concerns. 

On  November  5. 1999  (64  FR  60625). 
the  agency  denied  a  petition  from  Carl 
Nash  and  Donald  Friedman.  The 
petitioners  proposed  requiring  certain 
inducements  to  fasten  all  occupant 
safety  belts,  such  as  continuous  visual 
reminders,  audible  suggestions,  or 
interruption  of  non-essential  accessories 
such  as  air  conditioning.  In  denying  the 
petition,  the  agency  expressed  concerns 
about  the  effectiveness  of  continuous 
visual  reminders,  pointing  to  a  lack  of 
"information  indicating  that  such  a 
reminder  would  likely  result  in 
additional  safety  benefits  over  the 
existing  warning  systems."  The  agency 
also  stated  its  opinion  that  NHTSA  lacks 
the  statutory  authority  to  require 


audible  suggestions  or  system 
interruption.  The  agency  reconfirmed 
this  opinion  in  the  preamble  to  the 
Advanced  Air  Bag  final  rule,  published 
on  May  12.  2000  (65  FR  at  30734),  as 
well  as  in  a  letter  to  Dr.  Nash  on  June 

6.2000.  ,       ^      , 

In  evaluating  Mr.  Slaughter  s  petition, 
we  believe  that  there  is  no  apparent 
reason  to  require  continuously  burning 
lights  to  indicate  that  all  occupants  are 
belted.  First  and  foremost,  there  are  no 
data  relating  to  the  costs  of  such  a 
system  or  any  studies  indicating  its 
effectiveness  or  feasibility.  With  respect 
to  the  petitioner's  proposal  to  require  a 
continuously  burning  light  posiUoned 
outside  the  vehicle,  the  agency  believes 
that  doing  so  would  be  unlikely  to 
enhance  appreciably  the  ability  of 
police  officers  to  determine  whether 
occupants  are  wearing  their  safety  belts. 
In  many  cases,  officers  can  already  see 
whether  an  occupant's  shoulder  belt  is 
being  worn  by  looking  through  the 
vehicle's  windows.  We  acknowledge 
that  an  illuminated,  external  light 
would  be  more  effective  than  plain 
visual  inspection  in  certain 
circumstances,  however,  such  as  at 
night,  during  periods  of  inclement 
weather,  or  in  other  situations  when 
visibility  is  severely  limited. 

As  to  Mr.  Slaughter's  proposal  to 
require  a  continuously  burning  light 
inside  the  vehicle,  on  the  dashboard,  we 
note  that  the  agency  presently  requires 
vehicles  to  be  equipped  with  an  internal 
light  and  an  audible  warning  to  remind 
the  vehicle's  driver  to  fasten  his  or  her 
safety  belt.  [See  Federal  Motor  Vehicle 
Safety  Standard  No.  208.  paragraph 
S7.3.)  This  light  normally  remains 
illuminated  when  the  driver's  safety  belt 
is  not  being  worn.  The  agency  believes 
that  the  combined  effect  of  requiring  an 
audible  warning  system  and  dashboard 
light  inside  the  vehicle  keyed  to  the 
driver's  seating  position,  coupled  with 
the  ability  of  police  offers  to  observe  (in 
normal  driving  conditions)  from  outside 
the  vehicle,  whether  shoulder  belts  are 
being  worn  already  provides  many  of 
the  "reminder"  and  enforcement 
benefits  the  petitioner  contends  would 
be  realized  by  his  proposal. 

Not  only  would  the  benefits  from 
adopting  the  petitioner's  proposal 
appear  to  be  minimal,  but  also  the  costs 
of  requiring  manufacturers  to  install 
continuously  burning  lights  inside  and 
outside  the  vehicle  would  likely  be 
high.  To  work  in  the  manner  suggested 
by  the  petitioner,  each  seating  position 
would  not  only  need  a  belt-use  sensor 
in  every  safety  buckle,  but  every  seating 
position  other  than  the  driver's  seat 
would  also  have  to  have  some  form  of 
seat  sensor  to  indicate  whether  the  seat 


was  occupied.  Each  vehicle  would  also 
need  to  be  equipped  with  a  wiring 
harness  and  internal  and  external  lights, 
designed  to  illuminate  only  when  the 
safety  belts  in  all  "occupied"  seats 
registered  as  fastened.  Based  on  the 
comparatively  simpler  weight  sensors 
and  wiring  harnesses  used  in  the  BMW 
advanced  air  bag  system,  the  agency 
estimates  that  the  minimum  cost  for  a 
vehicle  with  five  seating  posidons 
would  be  at  least  $50  per  vehicle. 
Substantially  greater  costs  would  be 
incurred  in  vehicles  with  more  seating 
positions  and/or  vehicles  with  readily 
removable  seats. 

In  addition  to  the  potentially  high 
cost  of  the  petitioner's  proposal,  the 
agency  is  also  concerned  about 
consumer  acceptance  of  such  a  system. 
Vehicle  seats,  especially  rear  seats,  are 
frequently  used  to  transport  cargo  such 
as  groceries,  luggage,  pets,  and  other 
heavy  objects.  If  the  system  were  to 
work  as  envisioned  by  the  petitioner, 
the  mere  placement  of  such  items  on  a 
vehicle's  seat  coupled  v«rith  a  failure  to 
fasten  the  associated  belt  would  prevent 
the  continuously  burning  lights  from 
illuminating,  thus  indicating  falsely  to 
police  officers  that  the  vehicle  was 
being  operated  with  unbelted 
"occupants."  Such  "false  alarms" 
would  likely  lead  to  widespread 
consumer  backlash  and  disapproval. 
Other  "false  alarms"  could  occur  when 
the  light  bulbs  bum  out  and  need  to  be 
replaced  by  the  consumer.  Occupants 
who  do  not  wpnt  to  wear  their  seat  belts 
can  also  easily  circumvent  the  system 
by  placing  the  seat  belt  behind  them  or 
modifying  the  light  to  stay  on  all  the 
time. 

Finally,  we  note  that  Congress  has 
requested  that  NHTSA  conduct  a  study 
to  consider  whether  unobtrusive 
technologies  could  increase  belt  use.  In 
response,  NHTSA  has  contracted  Mrith 
the  Transportation  Research  Board  of 
the  National  Academy  of  Sciences  to 
conduct  a  study  on  the  benefits  and 
acceptability  of  these  technologies,  as 
well  as  any  legislative  or  regulatory 
actions  that  may  be  necessary  to  enable 
installation  of  devices  to  encourage  seat 
belt  use  in  passenger  vehicles.  In 
conjunction  v»dth  this  study,  NHTSA  is 
also  conducting  research  to  determine 
what  levels  of  intnisiveness  would 
induce  non-belt  users  to  wear  their  seat 
belt,  vnthout  causing  adverse  reactions 
bom  current  belt  users. 

For  the  reasons  stated  above,  NHTSA 
concludes  that  it  is  unlikely  that  a 
rulemaking  proceeding  to  require 
continuously  burning  lights  inside  and 
outside  the  vehicle  tied  to  safety  belt 
usage  as  suggested  by  the  petitioner 
would  result  in  the  issuance  of  a  rule 


requiring  such  a  device.  Accordingly, 
the  petition  is  denied.  Upon  completion 
of  the  National  Academy  of  Sciences' 
and  our  own  studies,  we  will  consider 
what  future  action  the  agency  will  take 
on  this  issue. 

Authority:  49  U.S.C.  30162;  delegation  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued:  February  10,  2003. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  03-3832  Filed  2-14-03;  8:45  am] 

aaUNG  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  020503A] 

FistMries  of  the  Norttteastem  United 
States;  Spiny  Dogfish  Fishery; 
Scoping  Process 

AGENCY:  National  Marine  Fisheries 
Service  pJMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS); 
notice  of  scoping  meetings;  request  for 
comments. 

SUMMARY:  The  Mid-Atlantic  and  New 
England  Fishery  Management  Councils 
(Councils)  aimounce  their  intention  to 
joinUy  prepare,  in  cooperation  with 
NMFS,  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act  to 
assess  potential  effects  on  the  human 
environment  of  alternative  measures  for 
managing  the  spiny  dogfish  {Squalus 
acanthias)  fishery  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA).  The  Councils  are 
developing  Amendment  1  to  the  Spiny 
Dogfish  Fishery  Management  Plan 
(FMP)  to  address  rebuilding  targets  and 
timeframes,  methods  to  estimate  discard 
mortality  and  reduce  discarding,  the 
quota  allocation  scheme,  and  potentially 
other  management  measures  as  well. 
This  notification  announces  a  public 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues 
relating  to  management  of  spiny 
dogfish.  The  intended  effect  of  this 
notification  is  to  alert  the  interested 
public  of  the  scoping  process  and  to 
provide  for  public  participation. 
DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  must  be  received  on 


or  before  5  p.m.,  local  time.  April  4. 
2003.  A  public  scoping  meeting  will  be 
held  on  Monday,  March  17,  2003,  at 
7:00  PM. 

ADDRESSES:  Written  comments  on  the 
intent  to  prepare  the  EIS  and  requests 
for  the  scoping  document  or  other 
information  should  be  directed  to  Mr. 
Daniel  T.  Furlong,  Mid- Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  S.  New  St.,  Dover, 
DE  19904,  (Phone  302-674-2331). 
Comments  may  also  be  sent  via 
facsimile  (FAX)  to  (302)  674-5399. 
Comments  will  not  be  accepted  if 
submitted  by  e-mail  or  Internet. 

A  scoping  hearing  will  be  held  at  7:00 
PM  on  March  17.  2003  at  the  Sheraton 
Oceanfront  Hotel  (36th  Street  &  Atlantic 
Ave.),  in  Virginia  Beach,  VA- 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Furlong.  Mid-Atlantic  Fishery 
Management  Council,  telephone  (302) 
674-2331. 
SUPPLfMENTARY  INFORMATION: 

Fishery  Management  Unit 

The  management  unit  is  all  AUantic 
spiny  dogfish  (Squalus  acanthias)  in 
U.S.  waters  in  the  western  AUantic 
Ocean. 

Problems  Discussed  For  this 
Amendment 

1.  Define  a  rebuilding  biomass  target 
and  agecomposition 

Currently,  there  is  no  rebuilding  target 
for  the  spiny  dogfish  stock  because  the 
rebuilding  target  established  in  the 
original  FMP  was  disapproved.  It  will 
be  necessary  to  establish  a  new  target 
that  will  identify  the  stock  size  that 
corresponds  to  a  recovered  spiny 
dogfish  stock  as  defined  under  the 
MSFCMA.  Examples  of  rebuilding 
targets  are  BMSY  (population  biomass 
(B)  that  supports  Maximum  Sustainable 
Yield  (MSY))  and  SSBmax  (female 
Spawning  Stock  Biomass  (SSB)  that 
maximizes  recruitment).  Additionally, 
identification  of  a  target  age  structure 
for  the  rebuilt  stock  has  been  suggested. 
Target  age  compositions  proposed  thus 
far  include  those  corresponding  to  (1) 
the  average  bom  1980-88  and  (2)  the    . 
average  bom  1989-93. 

2.  Choose  a  rebuilding  timefrtune 
consistent  with  National  Standards 
Guidelines 

The  National  Standards  Guidelines  of 
the  MSFCMA  provide  minimum  and 
maximum  time  limits  for  rebuilding  fish 
stocks  that  are  classified  as  overfished. 
The  lower  limit  of  the  specified  time   - 
period  for  rebuilding  is  the  amoimt  of 
time  that  would  be  required  for 
rebuilding  if  fishing  mortality  were 
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eliminated  (50  CFR 
600.310(e)(4)(ii)(B){3)).  The  longest 
amount  of  time  allowed  for  rebuilding  is 
the  amount  of  time  required  to  rebuild 
the  stock  with  no  fishing  mortality  plus 
one  mean  generation  time.  Other 
potential  rebuilding  time  frames  include 
those  consistent  with  a  constant  Ashing 
mortality  rate  of  F  =  0.03,  a  constant 
harvest  strategy  of  8.8  million  pounds, 
and  one  mean  generation  time. 

3.  Evaluate  new  methods  to  estimate 
discards  and  discard  mortality  as  well 
as  develop  management  options  to 
reduce  disi::ards  in  other  fisheries 

The  Dogfish  Monitoring  Committee 
concluded  at  its  September  2002 
meeting  that  discard  mortality  may  be 
compromising  the  fishery's  ability  to 
achieve  the  FMP  objective  of  rebuilding 
female  spawning  stock  biomass.  The 
Committee  strongly  recommended 
increased  observer  coverage  to  allow 
reliable  estimation  of  discards  and 
additional  studies  to  estimate  discard 
mortality  rate  by  gear  type.  The 
mortality  of  dogfish  discarded  in  other 
fisheries  could  be  greater  than  that 
which  will  allow  stock  rebuilding.  If 
this  is  the  case,  additional  constraints 
on  the  fisheries  which  land  and  discard 
dogfish  should  be  considered  (e.g.,  time- 
area  closures). 

4.  Establish  a  new  quota  allocation 
scheme 

The  current  quota  allocation  scheme 
designates  57.9  percent  of  the  annual 
quota  to  period  1  (May-October)  and 
42.1  percent  to  period  2  (November- 
April).  This  scheme  may  be  modified  in 
order  to  simplify  the  allocation  process 
and/or  distribute  harvest  more  evenly 
over  the  course  of  the  year.  Alternatives 
to  the  current  scheme  include  but  are 
not  limited  to  a  50:50  split  between 
quota  periods  1  and  2,  alternative 
seasons  (i.e.,  monthly,  bimonthly, 
quarters),  changing  the  fishing  year  to  be 
consistent  with  the  calendar  year,  and 
adding  a  provision  for  overages. 

5.  Other  management  concerns 

A  number  of  additional  management 
measure  changes  could  be  considered  in 
the  development  of  Amendment  1. 
These  modifications  could  include 
changing  the  specification  of 
management  measures  from  an  annual 
to  a  multiple  year  approach,  adding 
quota  set-asides  for  biological  supply 
and/or  biomedical  research,  limited 
access  options,  establishing  a  percentage 
of  the  quota  for  research  set-asides, 
allocating  the  quota  regionally  or  state- 
by-state,  establishing  a  maximum  size  or 
slot  sizes,  and  managing  the  Northwest 


Atlantic  spiny  dogfish  resource  in 
cooperation  with  Canada. 

Possible  Management  Measures 

Commercial  Fishery  Management 
Measures 

Possible  management  measures  for 
the  commercial  fishery  include: 


Discard  Monitoring  Program 

Closed  seasons  

Closed  areas  

Regional  Quota  Allocation 

Minimum/Maximum  Size  Limits 

Trip  limits  .... 

Limited  Access  


X 
X 
X 
X 
X 
X 
X 


Recreational  Fishery  Management 
Measures 

Possible  management  measures  for 
the  spiny  dogfish  recreational  fishery 
include: 


Discard  Monitoring  Program X 

Closed  seasons  X 

Closed  areas  : X 

Minimum/Maximum  Size  Limits X 

Trip  limits  X 

Public  Scoping  Meeting  Schedule 

A  scoping  meeting  will  be  held  as 
follows: 

7:00  PM  March  17.  2003  at  Sheraton 
Oceanfront  Hotel,  36th  Street  &  Atlantic 
Ave.  Virginia  Beach,  VA  23451  Tel: 
757-425-9000 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council,  telephone  (302)  674-2331,  at 
least  5  days  prior  to  the  scoping 
meeting. 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  February  11.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  03-3845  Filed  2-14-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030128021-3021-01;  i.D. 
121602A] 

RIN:  064»-AQ45 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Opening  Waters  to 
Pacific  Cod  Pot  Fishing  off  Cape 
Barnabas  and  Caton  Island 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 


summary:  NMFS  issues  a  proposed  rule 
to  open  waters  to  Pacific  cod  pot  fishing 
around  Cape  Barnabas  and  Caton  Island 
located  in  the  Gulf  of  Alaska  (GOA). 
Waters  out  to  3  nautical  miles  (nm) 
around  these  sites  are  currently  closed 
to  Pacific  cod  fishing  by  federally 
permitted  vessels  as  a  Steller  sea  lion 
protection  measure.  State  of  Alaska 
regulations  do  not  implement  these 
same  closures  in  State  waters.  This 
action  is  necessary  to  provide 
consistency  between  State  and  Federal 
fishing  restrictions  and  to  relieve  a 
potential  burden  on  the  Pacific  cod  pot 
fishing  sector.  The  regulatory 
amendment  is  intended  to  meet  the 
objectives  in  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  further 
the  goals  and  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  March  20. 
2003. 

ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau,  AK  99802-1668.  Attn:  Lori    , 
Durall,  or  delivered  to  the  Federal 
Building.  709  W  9th  St.,  Juneau,  Alaska. 
Comments  may  also  be  faxed  to  907- 
586-7557,  marked  Attn:  Lori  Durall. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
<EA/RIR/IRFA)  prepared  for  this  action 
and  the  Steller  sea  lion  supplemental 
environmental  impact  statement  (SEIS) 
may  also  be  obtained  from  the  same 
address,  from  the  Alaska  Region.  NMFS, 
Web  site  at  http://www.fakr.noaa.gov,' or 
by  calling  the  Alaska  Region,  NMFS,  at 
907-586-7228. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown.  (907)  586-7228  or 
melanie.brown@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  domestic  groundfish 
fisheries  of  the  GOA  under  the  FMP. 
The  North  Pacific  Fishery  Management 
Council  (Coimcil)  prepared  the  FMP 
under  the  Magnuson-Stevens  Act. 
Regulations  governing  the  groundfish 
fisheries  of  the  GOA  appear  at  50  CFR 
parts  600  and  679. 

At  its  October  2001  meeting,  the 
Council  recommended  Steller  sea  lion 
(SSL)  protection  measures  for  2002  and 
beyond.  These  measures  were 
developed  by  a  Coimcil-appointed 
committee  (hereafter  referred  to  as  the 
SSL  Committee  but  was  formerly  called 
the  "RPA  Committee").  In  developing 
its  recommendations,  the  SSL 
Committee  first  assessed  the  needs  of 
Steller  sea  lions  to  avoid  jeopardy  to 
their  continued  existence  or  destruction 
or  adverse  modification  of  their  critical 
habitat  based  on  the  best  scientific 
information  available.  The  SSL 
Committee  then  crafted  groundfish 
fisheries  management  measures  that 
provided  adequate  protection  for  Steller 
sea  lions  in  compliance  with  the 
Endangered  Species  Act  (ESA). 

These  recommendations  included  a 
revised  harvest  control  rule  for  pollock. 
Pacific  cod,  and  Atka  mackerel;  closed 
areas  and  seasons  based  on  the  location, 
fishery,  and  gear  type;  critical  habitat 
harvest  limits  for  the  pollock  and  Atka 
mackerel  fisheries  in  certain  areas  of 
critical  habitat;  and  requirements  to 
allow  for  monitoring  of  pollock,  Pacific 
cod,  and  Atka  mackerel  directed  fishing. 
The  recommendations  of  the  SSL 
Committee  were  further  modified  by  the 
Council.  The  complete  set  of 
recommendations  by  the  Council  is 
detailed  in  the  preamble  to  the 
emergency  interim  rule  implementing 
Steller  sea  lion  protection  measures  and 
groundfish  harvest  specifications  in 
2002  (67  FR  956,  January  8,  2002). 

NMFS  formally  consulted  under 
section  7  of  the  ESA  on  the  Steller  sea 
lion  protection  measures.  A  biological 
opinion  (2001  BiOp)  was  appended  to 
the  Steller  sea  lion  SEIS  which 
evaluated  the  effects  of  the  preferred 
alternative  on  ESA  listed  species  (see 
ADDRESSES).  The  agency  determined  in 
the  2001  BiOp  that  the  protection 
measures  proposed  by  the  Council  were 
not  likely  to  jeopardize  the  continued 
existence  of  the  western  distinct 
population  segment  (DPS)  of  Steller  sea 
lions  or  result  in  the  destruction  or 
adverse  modification  of  its  critical 
habitat.  Based  on  the  2001  BiOp  and  the 
environmental  impacts  disclosed  in  the 


Steller  sea  lion  SEIS,  the  Council 
adopted  the  preferred  alternative  (with 
modifications)  and  forwarded  it  to 
NMFS  for  approval  and 
implementation.  NMFS  implemented 
the  preferred  alternative  by  emergency 
interim  rule  prior  to  the  start  of  the  2002 
fishing  year  (67  FR  956,  January  8,  2002, 
amended  67  FR  21600.  May  1.  2002,  67 
FR  45671,  July  10,  2002.  67  FR  47472, 
July  19,  2002,  and  extended  67  FR 
34860,  May  16,  2002).  These  protection 
measiu^s  were  published  as  a  proposed 
rule  for  2003  and  beyond  (67  FR  56692, 
September  4,  2002)  and  the  final  rule 
became  effective  January  1,  2003  (68  FR 
204,  January  2,  2003).On  December  18. 
2002.  the  United  States  District  Court 
for  the  Western  District  of  Washington 
remanded  to  NMFS  the  biological 
opinion  ("2001  BiOp")  NMFS  prepared 
for  the  groundfish  fisheries  managed 
pursuant  to  the  Stellar  sea  lion 
protection  measures  published  on 
January  2,  2003  (68  FR  204). 
Greenpeace,  et  al.  V.  National  Marine 
Fisheries  Service,  No.  C98-492Z  (W.D. 
Wash.).  The  Court  held  that  the 
biological  opinion's  findings  of  no 
jeopardy  to  the  continued  existence  of 
endangered  Stellar  sea  lions  and  no 
adverse  modification  of  their  critical 
habitat  were  arbitrary  and  capricious. 
On  December  30,  2002,  the  Court  issued 
an  Order  declaring  that  the  2001  BiOp 
"shall  remain  effective  until  June  30. 
2003,"  while  NMFS  complies  with  the 
remand. 

In  order  for  the  Steller  sea  lion 
protection  measures  to  be  fully 
implemented,  in  November  2001,  the 
State  of  Alaska  Board  of  Fisheries  (BOF) 
adopted  parallel  regulations  providing 
for  an  extension  of  Steller  sea  lion 
protection  measures  in  State  waters  (0- 
3  nm)  during  the  State  parallel  fishery. 
The  parallel  groundfish  fishery  is 
defined  as  the  Pacific  cod,  walleye 
pollock,  and  Atka  mackerel  fisheries  in 
State  waters  opened  by  the 
Commissioner  of  the  Alaska  Department 
of  Fish  and  Game  (ADF&G).  The 
opening  was  effected  under  emergency 
order  authority  to  correspond  with  the 
times,  area,  and,  unless  otherwise 
specified,  the  gear  of  the  Federal  season 
in  adjacent  Federal  waters  (Alaska 
Administrative  Code  5  AAC  28.087(c), 
January  3,  2002). 

As  part  of  its  November  2001  action, 
the  BOF  adopted  a  series  of  fishery 
closiue  areas  that  almost  mirrored  those 
areas  requested  by  the  Coimcil  under 
the  Steller  sea  lion  protection  measures. 
The  Federal  regulations  (implementing 
the  Council's  preferred  alternative) 
contained  closures  for  Pacific  cod 
fisheries  using  pot  gear  at  Caton  Island 
(King  Cove  area)  and  Cape  Barnabas 


(Kodiak)  within  3  nm  of  those  ESA 
listed  haulouts.  However,  the  BOF 
action  did  not  contain  these  closures  for 
the  parallel  fishery,  and  this  allowed 
vessels  without  a  Federal  fishing  permit 
to  fish  in  those  areas  under  Alaska  State 
law.  This  resulted  in  conflicting  Federal 
and  State  regulations.  In  November 
2001,  NMFS  informally  consulted  on 
allowing  Pacific  cod  fisheries  using  pOt 
gear  at  Caton  Island  and  Cape  Barnabas 
within  3  run  of  those  ESA  listed 
haulouts  and  determined  that  these 
changes  to  the  Steller  sea  lion  protection 
measures  were  not  of  sufficient  extent  to 
re-initiate  formal  ESA  consultation. 

In  October  2002.  the  Council 
recommended  proposed  regulations  to 
remove  Pacific  cod  pot  fishing 
restrictions  in  waters  within  3  nm  of 
Cape  Barnabas  and  Caton  Island  for 
federally  permitted  vessels.  These 
proposed  regulations  remove  the 
restrictions  from  Table  5  of  part  679  for 
these  two  locations. 

Classification 

NMFS  has  determined  that  the 
opening  of  closed  Pacific  cod  pot  fishing 
within  3  nm  miles  of  Caton  Island  and 
Cape  Barnabas  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  proposed  ruje  has  been 
determined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866. 

Under  Executive  Order  12612,  this 
proposed  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment.  Because  no  federalism 
issues  are  implicated  with  this  action, 
the  mandatory  requirements  contained 
in  Executive  Order  13132  for 
consultation  on  federalism  issues  among 
Federal,  State,  and  local  govenunents 
are  not  triggered. 

Nothing  in  this  action  results  in  any 
changes  in  reporting  or  recordkeeping 
requirements. 

Species  listed  under  the  Endangered 
Species  Act  (ESA)  are  present  in  the 
action  area.  This  action  is  not  expected 
to  result  in  increases  of  Pacific  cod 
haWe'st  beyond  those  experienced  with 
the  opening  of  the  State  parallel  fishery 
in  these  areas.  With  no  additional 
removals  of  Pacific  cod  expected, 
informal  ESA  consultation  concluded 
that  this  action  is  not  likely  to  adversely 
affect  listed  species. 

The  analysis  for  this  action  did  not 
reveal  any  existing  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
action. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  action  may 
have  on  small  entities.  Earlier  sections 
of  this  preamble  describe  the  reasons 
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why  action  by  the  agency  is  being 
considered  and  provide  a  succinct 
statement  of  the  objectives  of,  and  the 
legal  basis  for,  the  proposed  rule.  This 
action  is  expected  to  affect  six  regulated 
small  entities  by  removing  a  fishing 
restriction.  These  entities  are  the  pot 
vessels  fishing  for  Pacific  cod  in  the 
waters  within  3  nm  of  the  two  haulouts. 
This  action  does  not  impose  new 
reporting,  recordkeeping  or  other 
compliance  requirements  on  regulated 
small  entities.  No  Federal  rules  exist 
that  duplicate,  overlap  or  conflict  with 
the  proposed  rule.  This  action  does  not 
have  any  adverse  impacts  on  regulated 
small  entities.  No  significant 
alternatives  to  the  proposed  rule  exist 
that  would  have  lower  economic 
impacts  on  these  entities. 

Two  alternatives  were  considered  for 
the  Caton  Island  and  Cape  Barnabas  pot 
fishing  vessels:  (1)  No  exemption  for 
these  vessels  (status  quo)  and  (2)  exempt 
pot  fishing  vessels  from  SSL  closures 
from  0  to  3  nm  around  Caton  Island  and 
Cape  Barnabas. 


Alternative  1  is  the  baseline 
alternative,  and  federally  permitted 
vessels  using  pot  gear  for  Pacific  cod 
directed  fishing  would  continue  to  be 
prohibited  from  fishing  within  3  nm  of 
the  Caton  Island  and  Cape  Barnabas 
haulouts.  Also,  the  status  quo  would  not 
provide  consistency  between  Federal 
and  State  regulations  governing  fishing 
restrictions  within  Steller  sea  lion 
protection  areas.  The  preferred 
alternative  would  allow  federally 
permitted  vessels  used  to  participate  in 
the  GOA  Pacific  cod  pot  fishery  to  fish 
within  3  nm  of  the  haulouts  -at  Caton 
Island  and  Cape  Barnabas.  This  would 
reduce  the  Pacific  cod  revenues  placed 
"at  risk"  by  the  restrictions  of  the  status 
quo  alternative  by  up  to  $63,000.  The 
areas  in  question  are  small  parts  of 
larger  fishing  areas,  and  fishermen  may 
currently  be  making  up  a  large  part  of 
the  harvest  foreclosed  by  the  restrictions 
by  fishing  elsewhere.  This  alternative  is 
not  believed  to  create  jeopardy  for  the 
Steller  sea  lions  or  adversely  modify  its 
critical  habitat.  This  alternative  would 


not  trigger  Executive  Order  12866 
significance  criteria  since  the  maximum 
revenue  impact  is  likely  to  be  $63,000 
at  the  outside. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  February  6,  2003. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  at  seq..  1801  et 
seq..  and  3631  et  seq. 
Table  5  to  Fart  679  [Amended) 

2.  Table  5  to  part  679  is  revised  as 
follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-020-1] 

Availability  of  an  Environmental 
Assessment  for  Licensing  of  Brucella 
Abortus  Vaccine,  Strain  RB-51,  Live 
Culture 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA, 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
licensing  of  Brucella  Abortus  Vaccine, 
Strain  RB-51.  Live  Culture.  The 
environmental  assessment,  which  is 
based  on  a  risk  analysis  prepared  to 
assess  the  risks  associated  with  the 
licensing  of  this  vaccine,  examines  the 
potential  effects  that  the  licensing  of 
this  veterinary  vaccine  could  have  on 
the  quality  of  the  human  environment. 
Based  on  the  environmental  assessment, 
we  have  reached  a  preliminary 
determination  that  the  licensing  of  this 
veterinary  vaccine  will  not  have  a 
signiflcant  impact  on  the  quality  of  the 
human  environment,  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  We  intend  to  issue  a 
U.S.  Veterinary  Biological  Product 
license  for  this  vaccine  for  use  in  cattle 
after  the  close  of  the  comment  period  for 
this  notice  unless  new,  substantial 
issues  bearing  on  the  effects  of  this 
action  are  brought  to  our  attention. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  20, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-020-1. 


Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MB  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-020-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Youi 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-020-1"  on  the  subject  line. 

You  may  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed)  by 
writing  to  Dr.  Connie  S.  Smellich- 
Sandage,  USDA.  APHIS.  VS,  CVB-LPD. 
510  South  17th  Street,  Suite  104,  Ames. 
lA  50010.  or  by  calling  (515)  232-5785. 
Please  refer  to  the  docket  number,  date 
and  complete  title  of  this  notice  when 
requesting  copies. 

A  copy  of  the  environmental 
assessment  (as  well  as  the  risk  analysis 
with  confidential  business  information 
removed)  and  any  comments  that  we     ^ 
receive  on  this  docket  are  available  for 
public  inspection  in  our  reading  room. 
The  reading  room  is  located  in  room 
1141  of  the  USDA  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan.  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development.  VS.  APHIS.  USDA, 
4700  River  Road.  Unit  148.  Riverdale. 
MD  20737-1231;  phone  (301)  734-8245; 
fax  (301)  734-4314.  For  information 
regarding  the  environmental  assessment 
or  the  risk  analysis,  contact  Dr.  Connie 
S:  Smellich-Sandage.  U^DA.  APHIS. 
VS.  CVB-LPD,  510  South  17th  Street. 
Suite  104,  Ames.  lA  50010;  (515)  232- 
5785. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 


et  seq.],  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  In  determining  whether  to  issue 
a  veterinary  biological  product  license 
for  the  vaccine  referenced  in  this  notice, 
APHIS  conducted  a  risk  analysis  to 
assess  the  potential  effect  of  this 
product  on  the  safety  of  animals,  public 
health,  and  the  environment.  Based  on 
the  risk  analysis,  APHIS  has  prepared 
an  environmental  assessment  (EA) 
concerning  the  licensing  of  the 
following  product: 

Requester:  Colorado  Serum  Company. 

Product:  Brucella  Abortus  Vaccine, 
Strain  RB-51,  Live  Culture,  Code 
1261.00. 

Actfon:  Issuance  of  product  license. 

The  above-mentioned  vaccine  is  for 
use  in  cattle  as  an  aid  in  the  prevention 
of  clinical  signs  due  to  Brucella  abortus. 
The  vaccine  is  prepared  from  a  naturally 
occuring,  rifampicin  resistant  mutant 
strain  of  the  organism. 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

We  have  reached  a  preliminary 
determination  that  the  licensing  of  this 
veterinary  vaccine  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  Unless  substantial 
issues  with  adverse  environmental 
impacts  are  raised  in  response  to  this 
notice,  APHIS  intends  to  issue  a  finding 
of  no  significant  impact  based  on  the  EA 
and  issue  a  veterinary  biological 
product  license  for  this  vaccine 
following  the  close  of  the  comment 
period  for  this  notice. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington.  DC,  this  11th  day  of 
February,  2003. 
Peter  Fernandez. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-3838  Filed  2-14-03;  8:45  am] 
BIUJNG  COOE  3410-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-010-1] 

Big  Cat  Symposia;  Animal  Care 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  public  meeting. 

SUIMIMARY:  This  is  a  notice  to  animal 
exhibitors,  dealers,  transporters, 
researchers,  animal  protection  groups, 
industry  groups,  and  other  interested 
persons  that  we  are  holding  a  series  of 
educational  symposia  to  present  current 
information  on  the  care  and 
maintenance  of  exotic  big  cats.  This 
notice  provides  the  agenda  for  the 
symposia,  information  on  the  location 
and  dates  of  the  first  two  symposia,  and 
general  information  on  subsequent 
symposia. 

DATES:  The  first  symposium  will  be  held 
in  Fort  Worth,  TX,  on  Wednesday, 
March  26,  2003.  The  second  symposium 
will  be  held  in  Las  Vegas,  NV,  on 
Wednesday,  April  30,  2003.  Each 
symposium  will  be  held  from  8  a.m.  to 
5  p.m.  Preregistration  is  requested  for 
both  symposia.  Parties  wishing  to  attend 
may  preregister  by  e-mailing 
ACE@aphis.usda.gov  or  by  calling  the 
Animal  Care  headquarters  office  at  (301) 
734-7833.  The  preregistration  deadline 
for  the  Fort  Worth  meeting  is  March  1 , 
2003;  for  the  Las  Vegas  meeting,  the 
deadline  is  April  1,  2003. 

On-site  registration  will  take  place 
from  7:30  a.m.  to  8:30  a.m.  on  the  day 
of  each  symposium. 
ADDRESSES:  The  symposia  will  be  held 
at  the  following  locations: 

1.  Fort  Worth.  TX:  Ramada  Plaza  Hotel, 

1701  Commerce  Street,  Fort  Worth, 
TX  76102.  (817)  335-7000. 

2.  Las  Vegas,  NV:  Sam's  Town  Hotel, 

5111  Boulder  Highway,  Las  Vegas, 
NV  89122,  (800)  897-8696. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  agenda  of  the 
symposia,  contact  Dr.  Barbara  Kohn, 
Senior  Staff  Veterinarian,  Animal  Care, 
4700  River  Road  Unit  84,  Riverdale,  MD 
20737-1234;  (301)  734-7833.  Dr.  Kohn 
may  be  contacted  by  e-mail  at 
ACE@aphis.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  announcing  a  series 
of  educational  symposia  on  the  care  and 
maintenance  of  exotic  big  cats.  The 
symposia  will  give  Animal  Care  an 
opportunity  to  disseminate  information 
on  various  topics  that  are  key  to  the 
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successful  management  and  handling  of 
exotic  big  cats.  The  symposia  will  be 
held  in  various  geographical  locations  to 
facilitate  attendance  by  regulated  parties 
that  maintain  these  animals. 

The  first  symposium  will  be  held  on 
Wednesday,  March  26,  2003,  at  the 
Ramada  Plaza  Hotel,  Fort  Worth,  TX, 
and  the  second  symposium  will  be  at 
Sam's  Town  Hotel,  Las  Vegas,  NV,  on 
April  30,  2003.  We  plan  to  hold  similar 
symposia  at  some  time  between  October 
2003  and  January  2004  in  the  Midwest, 
Washington,  DC,  and  Florida. 

The  symposia  have  been  developed  to 
provide  current  information  and  ideas 
on  a  variety  of  topics.  Each  symposium 
will  follow  the  same  agenda,  with 
possible  minor  modifications.  The 
symposia  will  start  with  general 
sessions,  followed  by  breakout  sessions 
allowing  more  interaction  between 
speakers  and  attendees.  The  agenda  for 
these  symposia  is: 
7:30  a.m.-8:30  a.m. — Registration. 
8:00  a.m.-ll:30  a.m. — General  Session. 
Welcome. 
Nutrition. 

Veterinary  Care  and  Tranquilization. 
Transportation . 
New  Training  Methods. 
11:30  a.m.-l  p.m. — Lunch  Break. 
1^00  p.m.-2:30  p.m. — Concurrent 
Breakout  Session  #1. 
Explaining  APHIS  Regulations. 
Nutrition/Zootrition. 
Heat  Budgets  and  Shade  (avoiding 
overheating  and  overcooling). 
2:45  p.m.-4:15  p.m. — Concurrent 
Breakout  Session  #2. 
Training. 

Transportation  Issues. 
Fixed  Exhibit  Enclosure  Design. 
4:15  p.m.-5:00  p.m. — Questions  and 
Answers;  Closing. 
Notices  of  these  symposia  are  being 
sent  to  current  Animal  Welfare  Act 
licensees  with  exotic  big  cats.  This 
notice  is  also  available  on  the  Internet 
at  http://www.aphis.usda.gov/ac,  the 
Animal  Care  web  site.  Copies  of  a 
brochure  containing  the  information  in 
this  announcement  can  also  be 
requested  by  calling  the  Animal  Care 
headquarters  office  at  (301)  734-7833  or 
by  e-mailing  a  request  to 
ACE@aphis.  usda.gov. 

Please  note  that  these  symposia  are 
being  held  to  provide  and  disseminate 
information  on  the  care  and 
maintenance  of  big  exotic  cats  under  the 
Animal  Welfare  Act.  There  will  be  no 
opportunity  at  these  symposia  to  submit 
formal  comments  on  proposed  rules  or 
other  regulatory  initiatives. 

Preregistration 

Preregistration  is  requested  by  calling 
the  Animal  Care  headquarters  office  at 


(301)  734-7833  or  by  e-mailing  Animal 
Care  at  ACE@aphis.usda.gov  and 
providing  your  name,  nurtiber  of 
attendees,  phone  number,  and  e-mail 
address  or  other  contact  address.  This 
information  is  needed  so  we  may  inform 
registrants  in  a  timely  manner  if  any 
changes  are  made  to  the  schedules  of 
the  symposia.  Please  preregister  for  the 
Fort  Worth  symposium  by  March  1, 
2003,  and  for  the  Las  Vegas  symposium 
by  April  1.2003. 


Travel  and  Lodging  Information 

All  attendees  are  responsible  for  their 
own  travel  and  lodging.  No  rooms  have 
been  reserved  for  attendees  at  the 
symposium  hotels  or  any  other  hotels. 

Done  in  Washington,  DC,  this  11th  day  of 
February,  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
i  IFR  Doc.  03-.'i837  Filed  2-14-03;  8:45  am) 
BILUNG  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ketchikan  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ketchikan  Resource 
Advisory  Committee  will  meet  in 
Ketchikan,  Alaska,  April  8,  2003.  The 
purpose  of  the  meeting  is  to  provide 
orientation  to  Advisory  Committee      *  . 
membe'rs,  and  to  discUss  potential 
projects  under  the  Secure  Rural  Schools 
and  Conununity  Self-Determination  Act 
of  2000. 

DATES:  The  meeting  will  be  held  April 
8,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Southeast  Alaska  Discovery  Center 
Learning  Center  (back  entrance),  50 
Main  Street,  Ketchikan,  Alaska.  Send 
written  comments  to  Ketchikan 
Resource  Advisory  Committee,  c/o 
District  Ranger,  USDA  Forest  Service, 
3031  Tongass  Ave.,  Ketchikan,  AK 
99901.  or  electronically  to 
jingersolI@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ingersoll.  District  Ranger,  Ketchikan- 
Misty  Fiords  Ranger  District,  Tongass 
National  Forest,  (907)  228^100. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Conmiittee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
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Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  April  7  will  have  the 
opportunity  to  address  the  Committee  at 
those  sessions. 

Dated:  February  7,  2003. 
Thomas  Puchlerz, 
Forest  Supervisor. 
[FR  Doc.  03-3809  Filed  2-14-03:  8:45  am] 

BMiJNG  CODE  3410-11-H 


DEPARTMErfT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Lingle-Ft.  Laramie  Water  Quality 
Project,  Goshen  County,  WY 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lingle-Ft.  Laramie  Water  Quedity 
Project,  Goshen  Coimty.  Wyoming. 
FOR  FURTHER  INFORMATION:  Contact 
Lincoln  E.  Burton,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  Room  3124, 
Federal  Building,  100  East  B  Street, 
Casper,  Wyoming  82601,  telephone 
(307) 261-6453. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  human  environment.  As  a  result  of 
these  findings.  Lincoln  E.  Burton,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  watershed 
protection — the  on-site  treatment  of 
agricultural  related  pollutants  for  off- 
site  benefits.  The  plaimed  works  of 
improvement  include  accelerated 
technical  assistance  for  land  treatment, 
accelerated  financial  assistance  to  treat 
8.300  acres  to  reduce  the  amoimt  of 
nitrogen  available  to  be  leached  to  the 
groundwater,  25  animal  waste 
management  facilities,  and  35 


abandoned  wells  will  be 
decommissioned. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  (EPA)  and  to  various 
federal,  state,  and  Ideal  agencies,  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Lincoln  E.  Burton. 

No  administrative  action  on 
implementnion  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register.  The 
Environmental  Assessment  will  then  be 
signed  and  funding  authorization 
requested.  All  plans  will  be  written       , 
within  five  years,  and  implementation 
will  continue  for  up  to  ten  years. 

Dated:  January  22.  2003. 
Lincoln  E.  Burton, 

Slate  Conservationist.  t 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Fh-evention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  state 
and  local  officials] 

Finding  of  No  Significant  Impact  for 
Lingle-Ft.  Laramie  Water  Quality 
Project,  Goshen  County,  Wyoming 

Ittroduction 

The  Lingle-Ft.  Laramie  Water  Quality 
Project  is  a  federally  assisted  action 
authorized  for  planning  imder  Public 
Law  83-566,  the  Watershed  Protection 
and  Flood  Prevention  Act.  An 
envirbimiental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  watershed  plan. 
This  assessment  was  conducted  in 
consultation  with  local,  state,  and 
federal  agencies,  including  section  7 
consultation,  as  well  as  with  interested 
organization  and  individuals.  Data 
developed  during  the  assessment  is 
available  for  public  review  at  the 
following  location:  U.S.  Department  of 
Agriculture.  Natvu-al  Resources 
Conservation  Service.  Room  3124 
Federal  Building.  100  East  B  Street, 
Casper.  Wyoming  82601-1969. 

Recommended  Action — Alternative  2: 
Accelerated  Land  Treatment 

Proposed  is  the  development  of  about 
48  conservation  plans  that  will  provide 
for  land  treatment  measures  to  be 
applied  on  farms  for  the  reduction  of  the 
agriciUtural  contribution  to  nitrate 
contamination  of  the  groundwater.  The 
proposed  plan  will  treat  8,300  acres 


with  increased  irrigation  efficiency  to 
reduce  the  amount  of  nitrogen  available 
to  be  leached  to  the  groundwater. 
Twenty-five  animal  waste  management 
facilities  and  application  practices  will 
be  installed  in  the  watershed.  Thirty- 
five  abandoned  wells  will  be 
decommissioned. 

Effect  of  Recommended  Action 

The  recommended  action  will 
improve  groundwater  quality,  improve 
human  health  and  safety,  improve 
irrigation  efficiency,  and  reduce 
irrigation  labor.  Nitrates  available  for 
tleaching  will  be  reduced  through 
installation  of  fertilizer  injection 
systems,  nutrient  management,  and 
irrigation  water  management. 

The  proposed  action  will  reduce  the 
amount  of  nitrogen  available  to  be 
leached.  It  is  estimated  at  full 
implementation,  there  will  be  a  33 
percent  reduction  of  nitrate  leached 
below  the  root  zone,  wnich  equals  about 
81  pounds  of  nitrate  per  acre  each  year 
over  the  entire  project  area  at  a  60% 
participation  rate.  Nitrogen  reduction  is 
considered  not  to  be  a  controversial 
issue. 

The  proposed  action  will  install 
twenty-five  animal  waste  management 
systems  to  collect  and  store  run-off  from 
feed  lots  until  it  can  be  safely  applied 
to  the  agricultural  fields. 

The  proposed  action  will  improve  on 
farm  irrigation  efficiency,  which  will 
increase  the  water  available  to  meet 
crop  consumptive  use. 

A  literature  review  and  search  of  the 
State  Historic  Preservation  Office 
(SHPO)  records  were  conducted  for  the 
project  area.  The  effect  of  project 
installation  will  be  determined  for  each 
individual  project  contrad  according  to 
Natural  Resource  Conservation  Service, 
Nortiiem  Plains  Region  procedures. 

It  is  likely  that  more  sites  will  be 
discovered  during  the  planning  and 
installation  of  the  accelerated  land 
treatment  practices.  Since  project 
practices  will  be  installed  on  a 
"voluntary  participation"  basis,  location 
of  ground  disturbances  is  presently 
unknown.  Most  surface  disturbances 
below  the  plow  zone  will  occur  as  a 
result  of  installing, ag  waste  facilities, 
pipeUnes,  land  leveling,  grading,  and 
shaping.  NRCS  cultural  resources 
procedures,  as  described  in  the  NRCS 
Northern  Plains  Region  procedures,  will 
be  followed  when  ground  disturbances 
are  planned. 

Compliance  with  National 
Environmental  Policy  Act  (NEPA) 
protection  rules  for  each  farm  will 
follow  the  procedures  in  the  NRCS 
General  Manual,  Section  190  and  420, 
respectively. 
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The  proposed  action  will  have  little  or 
no  effect  on  wetlands.  With  on  farm 
improved  irrigation  efficiencies  some 
reduction  in  tail  water  run-off  will 
occur,  but  with  the  sandy  soils  in  the 
watershed  most  of  the  run-off  has  gone 
to  groundwater  and  not  surface  water. 
Wetland  restoration,  creation  and 
enhancement  will  increase  a  total  of 
about  24  acres  as  operator's  contracts 
are  developed.  A  2  acre-foot  depletion 
will  be  offset  by  a  debit  from  the 
National  Fish  and  Wildlife  Foundation 
account. 

No  wilderness  areas  are  in  the 
watershed. 

There  is  potential  habitat  for  the 
threatened  Ute  ladies'  tresses 
(Spiranthes  diluvialis)  and  Preble's 
meadow  jumping  mouse  (Zapus 
hudsonius  preblei).  but  none  have  been 
identified  within  the  watershed,  the 
determination  of  "may  affect,  but  not 
likely  to  adversely  affect"  was  arrived  at 
with  section  7  consultation.  The  habitat 
will  not  be  adversely  impacted.  There 
are  no  known  resident  threatened  or 
endangered  animals  within  the 
watershed  area. 

The  proposed  action  will  increase 
vegetative  cover  suitable  for  wildlife  as 
a  result  of  the  application  of 
conservation  practices  that  include 
vegetative  components.  Fish  habitat  will 
not  be  affected. 

The  proposed  action  will  not 
disproportionately  affect  any  protected 
groups. 

No  significant  adverse  environmental 
impacts  will  result  from  installation  of 
the  proposed  action. 

Alternatives 

Based  on  the  above  summary  of 
effects  (as  discussed  in  the  EA),  I  have 
determined  the  alternative  which  I  have 
selected,  will  not  have  significant  effect 
on  the  human  environment.  For  that 
reason,  no  environmental  impact 
statement  needs  to  be  prepared. 

The  planned  action  is  the  most 
practical  means  of  reducing  the 
.agricultural  contribution  of  nitrate  to  the 
groundwater.  Because  no  significant 
adverse  environmental  impacts  will 
result  from  the  installation  of  the  on 
farm  conservation  measures,  no  other 
alternatives,  other  than  the  no  action 
alternative,  were  considered. 

Consultation — Public  Participation 

On  June  17,  1996,  the  North  Platte 
Valley  Conservation  District,  and  the 
Lingle-Fort  Laramie  Conservation 
District  Boards  of  Supervisors,  filed  an 
application  for  PL  83-566  assistance  in 
developing  a  plan  for  the  Goshen 
County,  Lingle-Ft.  Laramie  Water 
Quality  Project.  The  State  of  Wyoming 


Governor's  Office  referred  the 
application  to  the  Wyoming  Board  of 
Agriculture  for  ranking  and  approval. 
On  September  18,  2000,  the  board  gave 
the  project  a  ranking  of  high  and 
approved  the  request  to  be  submitted  to 
the  NRCS.  Acceptance  was 
acknowledged  by  the  State 
Conservationist,  and  appropriate 
agencies  and  Sponsors  were  notified. 
The.  town  of  Torrington  and  the  Goshen 
County  Commissioners  were  later  added 
to  the  list  of  Sponsors. 

The  Sponsors  held  two  interagency 
and  two  public  meetings  to  determine 
the  extent  of  the  problem.  Tne  Sponsors 
requested  that  NRCS  analyze  alternative 
solutions  and  prepare  a  preliminary 
investigation  report.  In  September  2000, 
a  preliminary  investigation  report  was 
completed  for  the  Lingle-Ft.  Laramie 
Water  Quality  Project. 

Numerous  newspaper  articles, 
newsletters,  and  radio  public  service 
announcements,  have  been  aired  in 
order  to  provide  public  information. 
Public  meetings  with  the  news  media  in 
attendance  were  held  to  gain  public 
input  and  inform  the  public. 

On  October  24,  1996,  an  interagency 
meeting  was  held  to  determine  concerns 
of  the  other  agencies. 

June  14,  2000,  a  public  scoping 
meeting  was  held  to  determine  public 
concerns  and  opinions.  A  public 
response  analysis  was  completed  on  the 
responses. 

On  October  18,  2000,  another  public 
meeting  was  held  to  review  the 
alternatives  developed  and  obtain 
further  public  input. 

On  June  11,  2001,  the  Sponsors  met 
to  review  the  Draft  Plan-EA. 

On  July  25,  2002,  the  Sponsors  held 
a  public  meeting  to  begin  the  Public/ 
Interagency  review  of  the  Draft  Plan-EA. 
Written  comments  were  requested  from 
agencies,  organizations,  and  groups 
identified  in  the  planning  process  as 
interested.  The  comments  were 
reviewed  and  responses  prepared  on 
each  comment.  The  comments  and 
responses  are  contained  in  the  Final 
Plan  Environmental  Assessment. 

Written  comments  were  requested 
from  70  agencies,  organizations,  and 
groups  identified  in  the  plaiming 
process. 

Agency  consultation  and  public 
participation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 
Section  7  consultation  has  been 
completed  and  incorporated. 

Conclusion 

Tfie  Environmental  Assessment 
summarized  above  indicates  that  this 
federal  action  will  not  cause  significant 


local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that  an  environmental  impact  statement 
for  the  Lingle-Ft.  Laramie  Water  Quality 
Project  Plan  is  not  required. 

Additional  Information  or  questions 
can  be  directed  to:  George  W.  Cleek  IV, 
Assistant  State  Conservationist,  USDA- 
NRCS,  100  East  B  Street.  Room  3124, 
Casper,  WY  82601-1969,  Phone:  307- 
261-6457,  E-mail: 
george.cIeek@wy.  usda.gov. 

Dated:  January  22.  2003. 
Lincoln  E.  Burton, 
State  Conservationist. 

|FR  Doc.  03-3781  Filed  2-14-03;  8:45  ami       ' 
BILLING  CODE  341I>-1»-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Upper  Knapps  Creek  Watershed 
Natural  Stream  Restoration 
Demonstration  Project,  Pocahontas 
County,  WV 

agency:  Natural  Resources 
Conservation  Service. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Knapps  Creek  Watershed  Natural 
Stream  Restoration  Demonstration 
Project.  Pocahontas  County,  West 
Virginia. 

FOR  FUR'mER  INFORMATION  CONTACT: 
Lillian  V.  Woods,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
75  High  Street,  Room  301,  Morgantown, 
West  Virginia  26505,  telephone  (304) 
284-7545. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Lillian  V.  Woods,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  to  restore 
natural  channel  geometry  and  profile  to 
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impaired  segments  of  Upper  Knapps 
Creek  in  Pocahontas  County,  West 
Virginia,  and  to  provide  the  interested 
public  the  opportunity  to  observe 
techniques  utilized  and  results 
obtained. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Lillian  V. 
Woods. 

No  administrative  action  on 
implementation  of  the  propos^*Vill  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(*This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Lillian  V.  Woods, 

State  Conservationist. 

IFR  Doc.  03-3783  Filed  2-14-03^8:45  am) 

BILLING  CODE  3410-1fr-P 


COMMISSION  ON  CML  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  6  p.m.  and 
adjourn  at  8  p.m.  on  Thursday,  March 
20.  2003.  at  the  Doubletree  Hotel.  424 
West  Markham.  Little  Rock,  Arkansas 
72201.  The  purpose  of  the  meeting  is  to 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Farella 
E.  Robinson  of  the  Central  Regional 
Office,  913-551-1400  (TDD  913-551- 
1414).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC.  February  4, 
2'1503. 
Ivy  L.  Davis, 

Ctiief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-3855  Filed  2-14-03;  8:45  am| 
BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

t 

Bureau  of  Industry  and  Security 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
•  will  meet  March  4,  2003,  9  a.m..  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Public  Session 

1 .  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Update  on  Wassenaar  Arrangement 
proposals. 

5.  Discussion  on  status  of  encryption 
regulation  recommendations. 

.6.  Discussion  of  deemed  export 
license  conditions  and  process  review. 

7.  Discussion  on  status  of  Automated 
Export  System  regulations  and  related 
Customs  Service  proposals. 

8.  Working  group  status  reports  and 
discussion  of  future  plans. 

Closed  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto,  and  of  matters  the  disclosure  of 
which  would  be  likely  to  frustrate  the 
implementation  of  agency  action  as 
described  in  5  U.S.C.  552b(c)(9)(B). 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  ti.at  presenters 
forward  the  public  presentation 


materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Aim 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  11, 
2003,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  portion  of  the 
meeting  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
and  the  portion  of  the  meeting  dealing 
with  matters  the  disclosure  of  which 
would  be  likely  to  frustrate  the 
implementation  of  agencv  action  as 
described  in  5  U.S.C.  552b(c)(9)(B)  shall 
be  exempt  from  the  provisions  relating 
to  public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  Februar\'  12.  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

|FR  Doc.  03-3811  Filed  2-14-03;  8:45  am) 

BILUNG  CODE  351&-^-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-875] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Non-Malleable 
Cast  Iron  Pipe  Fittings  from  ttie 
People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

EFFECTIVE  DATE:  February  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Trentham  or  Sam 
Zengotitabengoa,  AD/CVD  Enforcement, 
Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-6320,  and  (202) 
482-4195,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  non-malleable  cast 
iron  pipe  fittings  (pipe  fittings)  from  the 
People's  Republic  of  China  (PRC)  are 
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being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  shown  in  the  "Final 
Determination  of  Investigation"  section 
of  this  notice. 

Case  History 

On  September  25.  2002.  the 
Department  of  Commerce  (the 
Department]  published  the  preliminary 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of  pipe 
fittings  from  the  PRC.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Non-Malleable 
Cast  Iron  Pipe  Fittings  from  the  People's 
Republic  of  China.  67  FR  60.214 
(September  25.  2002)  (Preyimi/iary 
Determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred. 

On  September  30.  2002.  and  October 
1.  2002.  respectively.  Jinan  Meide 
Casting  Co..  Ltd.  (JMC)  and  Shanghai 
Foreign  Trade  Enterprises  Co..  Ltd. 
(SFTEC)  (the  respondents)  filed 
preliminary  determination  clerical  error 
allegations.  The  Department  concluded 
that  certain  allegations  constituted 
ministerial  errors,  to  be  corrected  in  the 
final  determination,  but  that  the  errors 
did  not  amount  to  significant  ministerial 
errors  for  purposes  of  issuing  an 
amended  preliminary  determination. 
See  Ministerial  Error  Allegations 
Memorandum,  from  Holly  A.  Kuga  to 
Bernard  T.  Carreau,  dated  November  4. 
2002  (Ministerial  Error  Allegations 
Memorandum).  From  October  25,  2002, 
through  November  5,  2002,  the 
Department  conducted  a  sales  and 
factors  of  production  verification  of  JMC 
and  SFTEC.  See  Memorandum  to  the 
File  from 'the  Team,  Verification  of  Sales 
Information  Reported  by  Jinan  Meide 
Casting  Co.,  Ltd.,  to  the  file,  dated 
December  4,  2002;  Memorandum  to  the 
File  from  the  Team.  Verification  of  Sales 
Information  Reported  by  Shanghai 
Foreign  Trade  Enterprises  Co..  Ltd..  to 
the  file,  dated  December  4.  2002; 
Memorandum  to  Neal  M.  Halper  from 
the  Team,  Verification  Report  on  the 
Factors  of  Production  Data  Submitted  by 
Jinan  Meide  Casting  Co.,  Ltd.,  dated 
December  11.  2002  (JMC  FOP 
Verification  Report);  and  Memorandum 
to  Neal  M.  Halper  from  the  Team, 
Verification  Report  on  the  Factors  of 
Production  Data  Submitted  by  Shanghai 
Foreign  Trade  Enterprises,  Ltd.,  and  its 
Suppliers,  dated  December  11,  2002 
(SFTEC  FOP  Verification  Report). 
SFTEC  filed  surrogate  value  information 
and  data  on  September  11,  2002,  and 


November  25,  2002.  JMC  filed  available 
surrogate  value  information  and  data  on 
November  4.  2002,  and  the  petitioners' 
filed  surrogate  value  information  and 
data  on  November  1,  2002.  On  October 
25.  2002,  SFTEC  filed  a  request  for  a 
public  hearing  in  this  investigation,  and 
JMC  and  the  petitioners  filed  a  request 
to  appear  and  participate  at  a  hearing  if 
one  was  requested  by  another  party. 
SFTEC  withdrew  its  request  for  a 
hearing  on  January  7,  2003.  The 
respondents  filed  case  briefs  on 
December  23.  2002,  and  the  petitioners 
filed  a  case  brief  on  December  24,  2002. 
The  respondents  and  the  petitioners 
filed  rebuttal  briefs  on  January  3,  2003. 
In  response  to  requests,  we  held 
meetings  with  the  petitioners,  on 
January  14,  2003,  JMC.  on  February  4, 
2003.  and  SFTEC,  on  February  5.  2003, 
during  which  the  party  in  question 
highlighted  issues  raised  in  its  briefs. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  finished  and 
unfinished  non-malleable  cast  iron  pipe 
fittings  with  an  inside  diameter  ranging 
from  1/4  inch  to  6  inches,  whether 
threaded  or  un-threaded,  regardless  of 
industry  or  proprietary  specifications. 
The  subject  fittings  include  elbows,  ells, 
tees,  crosses,  and  reducers  as  well  as 
flanged  fittings.  These  pipe  fittings  are 
also  known  as  "cast  iron  pipe  fittings" 
or  "gray  iron  pipe  fittings."  These  cast 
iron  pipe  fittings  are  normally  produced 
to  ASTM  A-126  and  ASME  B.16.4 
specifications  and  are  threaded  to 
ASME  Bl.20.1  specifications.  Most 
building  codes  require  that  these 
products  are  Underwriters  Laboratories 
(UL)  certified.  The  scope  does  not 
include  cast  iron  soil  pipe  fittings  or 
grooved  fittings  or  grooved  couplings. 

Fittings  that  are  made  out  of  ductile 
iron  that  have  the  same  physical 
characteristics  as  the  gray  or  cast  iron 
fittings  subject  to  the  scope  above  or 
which  have  the  same  physical 
characteristics  and  are  produced  to 
ASME  B.16.3,  ASME  B.16.4,  or  ASTM 
A-395  specifications,  threaded  to  ASME 
Bl.20.1  specifications  and  UL  certified, 
regardless  of  metallurgical  differences 
between  gray  and  ductile  iron,  are  also 
included  in  the  scope  of  this  petition. 
These  ductile  fittings  do  not  include 
grooved  fittings  or  grooved  couplings. 
Ductile  cast  iron  fittings  with 
mechanical  joint  ends  (MJ),  or  push  on 
ends  (PO),  or  flanged  ends  and 
produced  to  the  American  Water  Wofks 
Association  (AVVWA)  specifications 


'  The  petitioners  in  this  case  are  Anvil 
International.  Inc.  and  Ward  Manufacturing.  Inc. 
(collectively  referred  to  as  the  Petitioners). 


AWWA  Clio  or  AVVWA  C153  are  not 
included. 

Imports  of  covered  merchandise  are 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7307.11.00.30, 
7307.11.00.60,  7307.19.30.60  and 
7307.19.30.85.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation  (POI) 

The  POI  is  July  1,  2001,  through 
December  31,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  Issues 
and  Decision  Memorandum  from 
Bernard  T.  Carreau.  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Faryar  Shirzad.  Assistant  Secretary  for 
Import  Administration  (Decision 
Memorandum)  dated  February  7,  2003, 
which  is  hereby  adopted  by  this  notice. 
Parties  can  find  a  complete  discussion 
of  the  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit  (CRU).  room  B-099 
of  the  main  Department  building.  In 
addition,:  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  internet  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  its  past  antidumping 
investigations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Honey  from  the  People's 
Republic  of  China.  66  FR  50608 
(October  4.  2001);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
from  the  People's  Republic  of  China,  66 
FR  58115  (November  20,  2001).  An 
NME  country  designation  remains  in 
effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)  of 
the  Act.  The  respondents  in  this 
investigation  have  not  requested  a 
revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  a  NME  country  in  this 
investigation.  For  fiulher  details,  see  the 
Preliminary  Determination. 
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Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  both  responding  companies, 
JMC  and  SFTEC,  met  the  criteria  for  the 
application  of  separate,  company- 
specific  antidumping  duty  rates.  We 
have  not  received  any  other  information 
since  the  preliminary  determination 
which  would  warrant  reconsideration  of 
our  separates  rates  determination  with 
respect  to  these  companies.  For  a 
complete  discussion  of  the  Department's 
determination  that  the  respondents  are 
entitled  to  a  separate  rate,  see  the 
Preliminary  Determination. 

The  PRC- Wide  Rate 

In  the  Preliminary  Determination,  we 
found  that  the  use  of  adverse  facts 
available  (FA)  for  the  PRC-wide  rate  was 
appropriate  for  other  exporters  in  the 
PRC  based  on  our  presumption  that 
those  respondents  who  failed  to 
demonstrate  entitlement  to  a  separate 
rate  constitute  a  single  enterprise  under 
common  control  by  the  Chinese 
government.  The  PRC-wide  rate  applies 
to  all  entries  of  the  merchandise  under 
investigation  except  for  entries  from 
JMC  and  SFTEC. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  in  using  facts 
otherwise  available,  it  must,  to  the 
extent  practicable,  corroborate  that 
information  fi'om  independent  sources 
that  are  reasonably  at  its  disposal.  At  the 
preliminary  determination,  we 
corroborated  the  information  contained 
in  the  petition  regarding  export  price 
and  normal  value  (NV).  See 
Memorandum  to  Holly  A.  Kuga. 
Corroboration  of  Secondary  Information, 
dated  September  19,  2002  (Preliminary 
Corroboration  Memorandum).  In  order 
to  corroborate  the  petition  information, 
we  recalculated  the  petition  margin  to 
reflect  new  information  placed  on  the 
record  of  the  investigation  after 
initiation  and  prior  to  the  preliminary 
determination.  Id.,  at  page  6.  We 
received  no  comments  regarding  our 
application  of  total  adverse  FA  to  the 
PRC-wide  entity  or  our  corroboration  of 
petition  information.  As  a  result,  we 
have  continued  to  apply  an  adverse  FA 
rate  to  the  PRC-wide  entity.  For  further 
discussion,  see  Preliminary 
Determination. 

For  the  Preliminary  Determination, 
we  derived  overhead,  selling,  general, 
and  administrative  (SG&A)  expenses, 
and  profit  ratios  fi-om  the  1999-2000 
combined  income,  value  of  production, 
expenditure  and  appropriation  accoimt 
for  a  sample  of  1,914  public  companies 
in  India  that  were  reported  in  the  Jime 
2001  Reserve  Bank  of  India  Bulletin. 


Both  JMC  and  SFTEC  alleged  that  in  the 
Preliminary  Determination,  the 
Department  overstated  SG&A  expenses. 
After  review,  we  agreed  that  the 
calculation  of  the  SG&A  ratio  was  in 
error.  See  Ministerial  Error  Allegations 
Memorandum.  For  the  final 
determination,  we  recalculated  the 
petition  margin  using  the  corrected 
SG&A  ratio  and  corrected  several  other 
arithmetic  errors.  We  also  adjusted  the 
surrogate  value  for  electricity  As  a  residt 
of  these  recalculations,  the  PRC-wide 
rate  is,  for  the  final  determination,  75.5 
percent  ad  valorem.  See  Memorandum 
to  the  File  from  the  Team,  Corroboration 
of  Secondary  Information,  dated 
February  7,  2003. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  remains  the  appropriate  surrogate 
country  for  the  PRC.  For  further 
discussion  and  analysis  r^arding  the 
surrogate  country  selection  for  the  PRC, 
see  the  Preliminary  Determination. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  "Changes  Since  the 
Preliminary  Determination"  section 
below. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  on  our  analysis  of  the  comments 
received,  we  have  made  adjustments  to 
the  calculation  methodologies  used  in 
the  preliminary  determination.  These 
adjustments  are  listed  below  and 
discussed  in  detail  in  the  (1)  Decision 
Memorandum,  (2)  Memorandum  to  the 
File,  Surrogate  Country  Values  Used  for 
the  Final  Determination  of  the 
Antidumping  Duty  Investigation  of  Non- 
Malleable  Cast  fron  Pipe  Fittings  from 
the  People's  Republic  of  China,  dated 
February  7,  2003,  (Surrogate  Country 
Values  Memorandiun)  and  (3) 
Memorandum  to  the  File  from  the 
Team,  Final  Calculation  of 
Antidumping  Duty  Investigation  of  Non- 
Malleable  Cast  fron  Pipe  Fittings  From 
the  People's  Republic  of  China  for 
Shanghai  Foreign  Trade  Enterprises  Co., 
Ltd.,  dated  February  7,  2003  (SFTjEC's 
Final  Calculation  Memorandum),  and 
Memorandum  to  the  File  from  the 


Team,  Final  Calculation  of 
Antidumping  Duty  Investigation  of  Non- 
Malleable  Cast  fron  Pipe  Fittings  From , 
the  People's  Republic  of  China  for  Jinan 
Meide  Casting  Co.,  Ltd.,  dated  February 
7,  2003  (JMC's  Final  Calculation 
Memorandum). 

1.  We  corrected  the  SG&A  and  the 
plastic  sheet  surrogate  value  for  JMC. 
See  Ministerial  Error  Allegations 
Memorandum  and  JMC's  Final 
Calculation  Memorandum. 

2.  We  corrected  the  SG&A  and  the 
wooden  crates  surrogate  value  for 
SFTEC.  See  Ministerial  Error 
Allegations  Memorandum  and  SFTEC's 
Final  Calculation  Memorandum. 

3.,  We  revised  our  calculation  of  freight 
costs  for  the  factors  of  production  to 
include  the  revised  distances  identified 
during  verification.  See  JMC's  Final 
Calculation  Memorandum  and  SFTEC's 
Final  Calculation  Memorandum. 

4.  We  adjusted  the  surrogate  value  for 
pig  iron.  See  Decision  Memorandum,  at 
Comment  6. 

5.  We  adjusted  SFTEC's  reported  raw 
material  consumption  factors  to  reflect 
only  the  sales  revenue  received  from 
scrap  sales  based  on  the  surrogate  value 
for  cast  iron  scrap.  See  Decision 
Memorandum,  at  Comment  3,  and 
SFTEC's  Final  Calculation 
Memorandum. 

6.  We  adjusted  the  surrogate  value  for 
electricity.  See  Surrogate  Country 
Values  Memorandum. 

7.  As  partial  FA  for  JMC,  we  adjusted 
the  conversion  costs  at  the  gray  iron 
casting  workshop  to  account  for  the  ■ 
difference  between  the  highest  product- 
specific  yield  loss  and  the  average  yield 
loss  of  all  products  in  the  gray  iron 
casting  workshop.  See  Decision 
Memorandum,  at  Comment  1.  and  JMC's 
Final  Calculation  Memorandum. 

8.  We  have  allowed  JMC's  offset  for 
scrap  recovered.  See  Decision 
Memorandum,  at  Comment  5.  and  JMC's 
Final  Calculation  Memorandum. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act.  we  are 
directing  the  Customs  Service  to 
continue  suspension  liquidation  of 
entries  of  subject  merchandise  from  the 
PRC  that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  25,  2002  (the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
We  will  instruct  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted -average 
amount  by  which  NV  exceeds  the  U.S. 
price,  as  indicated  in  the  chart  below. 
These  suspension-of-liquidation 


7768 


Federal  Register /Vol.  68.  No.  32 /Tuesday,  February  18.  2003 /Notices 


instructions  will  remain  in  effect  until        Final  Determination  of  Investigation  exist  for  the  period  July  1 .  2001 .  through 


further  notice. 


We  determine  that  the  following 
weighted-average  percentage  margins 


Manufacturer/exporter 


December  31.  2001: 


Jinan  Meide  Casting  Co.,  Ltd 

Shanghai  Foreign  Trade  Enterprises  Co.,  Ltd. 
PRC-Wide  Rate 


•  Weighted-Average  Margin 
(percent) 


7.08 

6.34 

75.50 


The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  JMC  and  SFTEC. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an. 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  February  7,  2003. 
Faryar  Shirzad, 

Assistant  Secretaryfor  Import  Administration. 

Appendix  Issues  in  Decision 
Memorandum 

Comment  1:  Whether  Respondents 
Properly  Reported  the  Necessary 
Information  to  the  Department 
Comment  2:  Whether  the  Department 
Correctly  Calculated  the  Distance  for  the 
NME  Inland  Freight  Charge 


Comment  3:  Whether  the  Department 

Should  Correct  the  Treatment  of  Scrap 

and  Coke  Offset  Reported  by  SFTEC 

Comment  4:  Whether  the  Department 

Correctly  Derived  Surrogate  Financial 

Ratios 

Comment  5:  Whether  the  Department 

Should  Credit  JMC  with  the  Recovery  of 

Scrap  from  the  Smoothing  and 

Threading  Workshops 

Comment  6:  Whether  the  Department 

Erred  in  Valuing  the  Surrogate  Value  for 

Pig  Iron 

Comment  7:  Whether  the  Department 

Should  Adjust  SFTEC's  Coke  Usage 

Comment  8:  Whether  the  Department 

Properly  Calculated  the  Surrogate 

Brokerage  and  Handling  Value 

Comment  9:  Whether  the  Department 

will  Correct  the  Ministerial  Errors  from 

the  Preliminary  Determination 

IFR  Doc.  03-3852  Filed  2-14-03;  8:45  am) 

BILLING  COOe  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-001] 

Potassium  Permanganate  from  the 
People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  in 
the  Antidumping  Duty  Administrative 
Review  of  Potassium  Permanganate 
from  the  People's  Republic  of  China. 

summary:  The  Department  of  Conunerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  potassium 
permanganate  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
a  request  by  Groupstars  Chemical  LLC 
(Groupstars  LLC),  a  U.S.  importer  of 
potassium  permanganate.  The  review 
covers  potassium  permanganate  (subject 
merchandise)  exported  to  the  United 
States  by  Groupstars  LLC's  affiliated 
PRC  exporter.  Groupstars  Chemical  Co.. 
Ltd.  (collectively  Groupstars).  The 


Department  has  preliminarily 
determined  that  Groupstars  sold  subject 
merchandise  during  the  period  of 
review  (POR)  at  prices  below  normal 
value  (NV).  If  the  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  invites 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  February  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Drew  Jackson,  AD/CVD 
Enforcement,  Office  4.  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482-1009  and  (202) 
482-4406.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Period  of  Review 

The  POR  is  January  1,  2001  through 
December  31,  2001. 

Background 

On  January  31, 1984,  the  Department 
published  in  the  Federal  Register  (49 
FR  3897)  the  antidumping  duty  order  on 
potassium  permanganate  from  the  PRC. 
On  January  30,  2002,  in  response  to  the 
Department"?  notice  of  "Opportunity  to 
Request  an  Administrative  Review," 
Groupstars  LLC  requested  that  the 
Department  conduct  an  administrative 
review  of  its  supplier.  Groupstars 
Chemical  Co..  Ltd.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  67 
FR  56  (January  2.  2002). 

On  February  26.  2002.  the  Department 
published  a  notice  of  initiation  of  an 
antidumping  duty  administrative  review 
covering  Groupstars'  sales  of  potassium 
permanganate  during  the  period  January 
1,  2001  through  December  31,  2001.  See 
the  notice  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  67  FR  8780.' 


■  Although  Groupstars  Chemical  LLC  is  the 
company  listed  in  the  notice  of  initiation,  as  noted 
above,  Groupstars  Chemical  LLC  is  the  U.S. 
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On  March  1.  2002,  the  Department 
issued  its  antidumping  questionnaire  to 
Groupstars.  Groupstars  responded  to  the 
Department's  questionnaire  on  April  3. 
2002  and  April  10,  2002.  Additionally, 
Groupstars  submitted  responses  to  the 
Department's  July.  August.  October,  and 
November  2002  supplemental 
questionnaires  diuing  August. 
September,  October,  and  November 
2002.  respectively.  On  March  7,  2002 
and  August  23,  2002,  interested  parties 
submitted  publicly  available 
information  and  comments  for  the 
Department's  consideration  in  valuing 
factors  of  production  (FOP)  in  this 
administrative  review. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  a  review  within  the  statutory 
time  limit  of  245  days.  On  August  16, 
2002,  in  accordance  with  the  Act,  the 
Department  extended  the  time  limit  for 
the  preliminary  results  of  this  review 
until  January  31,  2003.  See  Potassiiun 
Permanganate  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  54408  (August  22,  2002). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  potassium  permanganate, 
an  inorganic  chemical  produced  in  free- 
flowing,  technical,  and  pharmaceutical 
grades.  Diuing  the  review  period, 
potassium  permanganate  was 
classifiable  under  item  2841.61.0000  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).^ 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes  oiu-  written  description  of  the 
scope  of  the  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  and  FOP 
information  provided  by  Groupstars 
using  standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  examination  of 
relevant  sales  and  financial  records,  and 


importer  of  subject  merchandise  while  Groupstars 
Chemical  Co.  Ltd.  is  the  PRC  exporter  of  the  subject 
merchandise. 

2  The  scope  reflects  the  correct  HTSUS 
subheading  currently  in  effect.  The  HTSUS  number 
in  the  Department's  two  previous  reviews  was 
incorrect 


selection  of  relevant  source 
dociunentation  as  exhibits.  Our 
verification  findings  are  detailed  in  the 
report.  See  Memorandum  from  John 
Conniff  and  Drew  Jackson  to  the  file 
regarding  "Verification  of  Groupstars 
Chemical  Co.  Ltd's  responses  in  the 
Antidumping  Duty  Administrative 
■  Review  of  Potassium  Permanganate 
from  the  People's  Republic  of  China," 
dated  January  31,  2003  (Verification 
Report),  the  public  version  of  which  is 
on  file  in  the  Central  Records  Unit 
(CRU),  room  B-099  of  the  main 
Conunerce  building. 

Separate  Rates  Determination 

In  proceedings  involving  nonmarket 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate.  It 
is  the  Department's  policy  to  assign  all 
exporters  of  merchandise  subject  to 
investigation  in  a  NME  country  this 
single  rate,  unless  an  exporter  can 
demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  to  a 
separate  rate.  Groupstars  provided  the 
separate  rates  information  requested  by 
the  Department  and  reported  that  its 
export  activities  are  not  subject  to 
government  control. 

We  examined  the  separate  rates 
information  provided  by  Groupstars  in 
order  to  determine  whether  it  is  eligible 
for  a  separate  rate.  The  Department's 
separate  rates  test,  which  is  used  to 
determine  whether  an  exporter  is 
independent  from  government  control, 
does  not  consider,  in  general, 
macroeconomic/border-type  controls, 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754. 
61757  (November  19, 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  61276.  , 
61279  (November  17, 1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  frtim 
government  control  of  its  export 
activities  so  as  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  entity  exporting  the  subject 
merchandise  imder  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 


Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6,  1991)  [Sparklers],  as  amplified 
by  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2.  1994)  (Silicon 
Carbide).  In  accordance  with  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  NME  cases  only 
if  the  respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  oUier  formal 
measiu-es  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20508  (May  6.  1991). 

Groupstars  submitted  a  copy  of  its 
business  licenses  in  its  questionnaire 
response.  We  examined  Groupstars' 
business  license  at  verification  and 
found  no  inconsistencies  with  its 
statement  regarding  the  absence  of 
restrictive  stipulations  associated  with 
its  business  license.  See  memorandiun 
irom  John  Conniff  and  Drew  Jackson  to 
.the  file  regarding  PRC  Verification  of 
Groupstars  Chemical  Co.  Ltd's 
responses  in  the  Antidumping  Duty 
Administrative  Review  of  Potassiimi 
Permanganate  from  the  People's 
Republic  of  China  (PRC  Verification 
Report).  Furthermore,  Groupstars 
"submitted  copies  of  PRC  legislation 
demonstrating  the  statutory  authority 
for  establishing  the  de  jure  absence  of 
government  control  over  companies. 
Thus,  we  believe  that  the  evidence  on 
the  record  supports  a  preliminary 
finding  of  absence  of  de  jure 
governmental  control  based  on:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  the  business  licenses  of 
Groupstars;  and  (2)  the  applicable 
legislative  enactments  decentralizing 
control  of  PRC  companies. 

2.  Absence  of  De  Facto  Control  ' 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices  . 
are  set  by,  or  are  subject  to,  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
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has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide,  at  22586-87; 
see  also  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Furfuryl  Alcohol  From  the  People's 
Republic  of  China.  60  PR  22544.  22545 
(May  8.  1995). 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide,  at  22587. 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control   _^ 
which  would  preclude  the  Departuit-iit 
from  assigning  separate  rates. 

Groupstars  reported  that  it  determines 
prices  for  sales  of  the  subject 
merchandise  based  on  market 
principles,  the  cost  of  the  merchandise, 
and  profit.  Moreover,  Groupstars  stated 
that  it  negotiates  prices  directly  with  its 
customers.  Also,  Groupstars  claims  that 
its  prices  are  not  subject  to  review  or 
guidance  from  any  governmental 
organization.  In  addition,  the  record 
indicates  that  Groupstars  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements.  Further, 
Groupstars  claims  that  its  negotiations 
are  not  subject  to  review  or  guidance 
from  any  governmental  organization. 
Finally,  there  is  no  evidence  on  the 
record  to  suggest  that  there  is  any 
governmental  involvement  in  the 
negotiation  of  Groupstars'  contracts. 

Furthermore,  Groupstars  reported  that 
it  has  autonomy  in  making  decisions 
regarding  the  selection  of  management. 
Groupstars  indicated  that  its  selection  of 
management  is  not  subject  to  review  or 
guidance  from  any  governmental 
organization  and  there  is  no  evidence  on 
the  record  to  suggest  that  there  is  any 
governmental  involvement  in  the 
selection  of  the  management  of 
Groupstars. 

Finally,  Groupstars  reported  that  it 
retains  the  proceeds  of  its  export  sales, 
and  its  management  determines  how  to 
use  profits.  Groupstars  stated  that  it 
operates  in  accordance  with  market 
principles  and  calculates  profits  and 
losses  in  a  normal  commercial  manner. 
There  is  no  evidence  on  the  record  to 
suggest  that  there  is  any  governmental 
involvement  in  Groupstars'  decisions 
regarding  the  disposition  of  profits  or 
Hnancing  of  losses. 


Therefore,  we  find  that  the  evidence 
on  the  record,  including  the  verification 
findings,  which  are  consistent  with  the 
separate  rates  information  reported  by 
Groupstars.  supports  a  preliminary 
finding  of  absence  of  de  facto 
governmental  control  based  on  record 
statements  and  supporting 
documentation  showing  that:  (1) 
Groupstars  sets  its  own  export  prices 
independent  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  Groupstars  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (3)  Groupstars 
has  adequate  autonomy  from  the 
government  regarding  the  selection  of 
management;  and  (4)  Groupstars  retains 
the  proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 

losses. 

The  evidence  placed  on  the  record  of 
this  review  by  Groupstars  demonstrates 
an  absence  of  government  control,  both 
in  law  and  in  fact,  with  respect  to  its 
exports  of  the  merchandise  under 
review,  in  accordance  with  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  Therefore,  for  the  purposes  of 
these  preliminary  results,  we  are 
granting  a  separate  rate  to  Groupstars. 

Fair  Value  Comparisons 

To  determine  whether  Groupstars' 
sales  of  subject  merchandise  were  made 
at  prices  less  than  NV,  we  compared  the 
constructed  export  price  (CEP)  to  NV,  as 
described  in  the  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice,  below. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act,  the  Department  calculated  a 
CEP  for  all  sales  by  Groupstars  to  the 
United  States  because  the  first  sale  to  an 
unaffiliated  purchaser  occurred  after  the 
subject  merchandise  was  imported  into 
the  United  States.  We  calculated  CEP 
based  on  the  packed  prices  from 
Groupstars  LLC  to  the  first  unaffiliated 
U.S.  customer.  In  accordance  with 
section  772(c)  of  the  Act.  we  deducted 
from  the  starting  price,  where 
appropriate,  movement  charges 
including  foreign  inland  freight,  foreign 
brokerage  and  handling,  ocean  freight, 
marine  insurance.  U.S.  Customs  duties, 
U.S.  brokerage  and  handling.  U.S. 
inland  freight,  and  U.S.  warehousing 
charges.  Foreign  inland  freight,  foreign 
brokerage  and  handling,  and  ocean 
freight,  were  provided  by  NME  vendors, 
and  thus,  we  based  the  deductions  for 
these  movement  charges  on  the 
surrogate  values  identified  in  the 
"Normal  Value"  section  of  this  notice 
below.  Groupstars'  shipments  of  subject 


merchandise  were  insured  through  a 
market-economy  marine  insurance 
provider  and  the  provider  was  paid 
using  a  market-economy  currency. 
Therefore,  pursuant  to  19  CFR 
351.408(c)(1).  we  used  the  actual  price 
paid  for  marine  insurance  as  a 
deduction  from  the  starting  price.  In 
accordance  with  772(d)(1)  of  the  Act.  we 
deducted  from  the  starting  price  those 
selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
In  accordance  with  section  772(d)(3)  of 
the  Act.  we  deducted  from  the  starting 
price  an  amount  for  profit.  For 
additional  information  regarding  these 
adjustments,  see  the  calculation 
memorandum  from  Drew  Jackson  to  the 
File  dated  January  31.  2003  which  is  in 
the  CRU  public  file  (Calculation 
Memorandum). 

Normal  Value 

For  exports  from  NME  countries, 
section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  FOP  methodology  if:  (1)  the 
subject  merchandise  is  exported  from  a 
NNffi  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  pursuant  to  section 
773(a)  of  the  Act.  Section  351.408  of  the 
Department's  regulations  sets  forth  the 
methodology  used  by  the  Department  to 
calculate  the  NV  of  merchandise 
exported  from  NME  countries.  In  every 
case  conducted  by  the  Department 
involving  the  PRC,  the  PRC  has  been 
treated  as  a  NME.  Because  none  of  the 
parties  to  this  proceeding  contested 
such  treatment,  we  calculated  NV  in 
accordance  with  section  773(c)(3)  and 
(4)  of  the  Act  and  section  351.408(c)  of 
the  Department's  regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act.  the  FOP  utilized  in 
producing  potassium  permanganate 
include,  but  are  not  limited  to:  (1)  hours 
of  labor  required;  (2)  quantities  of  raw 
materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  FOP,  to  the 
extent  possible,  using  the  costs  of  the 
FOP  in  a  market  economy  that  is  (1)  at 
a  level  of  economic  development 
comparable  to  the  PRC.  and  (2)  a 
significant  producer  of  comparable 
merchandise.  We  determined  that  India 
is  comparable  to  the  PRC  in  terms  of  per 
capita  gross  national  product  and  the 
national  distribution  of  labor. 
Furthermore,  India  is  a  significant 
producer  of  comparable  merchandise. 
See  Memorandum  from  Jeffrey  May, 
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Director,  Office  of  Policy,  to  Holly  Kuga, 
Senior  Office  Director,  AD/CVD 
Enforcement,  dated  February  28,  2002, 
which  is  in  the  CRU  public  file. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  attempted  to  value  the  FOP 
using  surrogate  values  that  were  in 
effect  during  the  POR.  However,  when 
we  were  unable  to  obtain  surrogate 
values  in  effect  during  the  POR.  we 
adjusted  the  values,  as  appropriate,  to 
account  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF)  publication. 
International  Financial  Statistics.  We 
valued  the  FOP  as  follows: 

(1)  We  valued  the  following  materials 
using  available  Indian  import  data  from 
the  publication  Monthly  Statistics  of  the 
Foreign  Trade  of  India,  Volume  H- 
Imports  [Indian  Import  Statistics)  for  the 
period  January  through  December  2001: 
manganese  ore,  potassium  hydroxide, 
limestone,  silicon  dioxide,  salt,  pallets, 
steel  drums,  polyethylene  bags,  woven 
plastic  bags  and  coal.^  See 
Memorandum  from  Drew  Jackson  to  the 
File  Regarding  Surrogate  Values  Used 
for  the  Preliminary  Results  of  the 
Administrative  Review  of  Potassium 
Permanganate  from  the  People's 
Republic  of  China  (Surrogate  Value 
Memorandum),  dated  January  31,  2003, 
which  is  in  the  CRU  public  file. 

(2)  We  valued  plastic  drums  using 
2001  data  found  on  the  Economic  Times 
of  India  website. 

(3)  We  valued  electricity  using  2000- 
2001  data  from  the  Annual  Report  on 
the  Working  of  State  Electricity  Boards 
6-  Electricity  Departments,  published  in 
June  2001  by  the  Power  and  Energy 
Division  of  the  Planning  Commission  of 
the  Government  of  India. 

(4)  We  valued  water  using  the  Indian 
value  reported  in  the  publication 
Second  Water  Utilities  Data  Book 
(1997),  published  by  the  Asian 
Development  Bank. 

(5)  We  valued  labor  using  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 
This  rate  is  identified  on  the  Import 
Administration's  web  site  under 
"Expected  Wages  of  Selected  NME 
Countries."  See  http://ia.ita.doc.gov/ 
wages. 

(6)  We  derived  ratios  for  factory 
overhead,  selling,  general  and 


'  For  some  of  the  FOP,  we  were  unable  to  find 
Indian  import  statistics  for  March  2001 .  We  will 
attempt  to  find  the  March  2001  statistics  for  the 
final  results  of  review. 


administrative  (SG&A)  expenses,  and 
profit  using  1992-1993  information 
reported  in  the  Reserve  Bank  of  India 
Bulletin  of  January  1997.  There  is  no 
information  on  the  record  regarding  the 
factory  overhead,  SG&A  expenses,  and 
profit  for  Indian  producers  of  potassium 
permanganate.  However,  the  Reserve 
Bank  of  India  Bulletin  maintains  data 
for  an  Indian  industry  group  that 
includes  companies  that  process  and 
manufacture  chemicals.  'Therefore,  we 
have  used  this  source  to  value  factory 
overhead,  SG&A  expenses,  and  profit  for 
the  preliminary  results.  Using  the 
information  from  the  Reserve  Bank  of 
India  Bulletin,  we  were  able  to  calculate 
factory  overhead  as  a  percentage  of 
direct  materials,  labor,  and  energy 
expenses;  SG&A  expenses  as  a 
percentage  of  the  total  cost  of 
manufacturing;  and  profit  as  a 
per(;entage  of  the  sum  of  the  total  cost 
of  manufacturing  and  SG&A  expenses. 

(7)  We  used  the  following  sources  to 
value  ocean,  truck,  an^  rail  freight 
services.  Truck  and  rail  freight  Services 
were  incurred  to  transport  the  finished 
product  to  the  port  and  direct  materials, 
packing  materials,  and  coal  frt)m  the 
suppliers  of  the  inputs  to  Groupstars: 

Truck  Freight:  We  valued  truck  freight 
services  using  the  1999  rate  quotes 
reported  by  Indian  freight  companies 
and  used  in  the  less  than  fair  value 
investigation  of  bulk  aspirin  from  the 
PRC.  See  Notice  of  Final  Determination 
of  Sales  at  LfCSS  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China,  65  FR  33805  (May  25,  2000). 

Rail  Freight:  We  valued  rail  freight 
services  using  July  1999-2000  rates 
published  in  tbe  Reserve  Bank  of  India 
Bulletin  in  ]uly  2001. 

Ocean  Freight:  We  valued  ocean 
freight  services  using  the  regional  rates 
calculated  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Brake 
Drums  and  Brake  Rotors  from  the 
Peoples  Republic  of  China,  62  FR  9160 
(February  28,1997). 

(8)  We  valued  foreign  brokerage  and 
handling  using  the  average  of  the 
foreign  brokerage  and  handling 
expenses  reported  in  the  public  versions 
of  the  U.S.  sales  listing  submitted  in  the 
antidumping  duty  review  of  Certain 
Stainless  Steel  Wire  Rod  from  India: 
Final  Results  of  the  Administrative  and 
New  Shipper  Review,  64  FR  856 
(January  6,  1999). 

For  further  discussion  of  the  surrogate 
values  used  in  this  review,  see  the 
Surrogate  Value  Memorandum. 

Use  of  Partial  Facts  Available 

Pursuant  to  section  776(a)(2)(D)  of  the 
Act,  the  Department  may  use  facts 
available  when  an  interested  party 


provides  information  but  the 
information  cannot  be  verified.  In  the 
instant  review,  Groupstars  was  unable 
to  substantiate  the  consumption 
quantity  reported  for  pallets.  See  PRC 
Verification  Report.  Therefore,  the 
Department  has  resorted  to  the  use  of 
facts  available  with  respect  to  this 
factor.  Specifically,  as  facts  available, 
the  Department  calculated  the 
consumption  quantity  of  pallets  by    ' 
dividing  the  total  number  of  pallets 
purchased  by  Groupstars  during  the 
POR  by  the  total  quantity  of  subject 
merchandise  exported  during  the  POR. 
For  further  details,  see  the  Calculation 
Memorandum. 

Preliminary  Results  of  Review 


As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  percentage 
dumping  margin  exists  for  the  period 
January  1,  2001  through  December  31, 
2001: 


>s.* 


Exporter/Manufacturer 

Margin  (pen»nt) 

Groupstai^  Chemical 
Co.,  Ltd.  , 

13.31% 

The  Department  will  disclose  to 
parties  to  this  proceeding  the 
calculations  performed  in  reaching  the 
preliminary  results  within  10  days  of 
the  date  of  announcement  of  the 
preliminary  results.  Interest ed~ parties 
may  request  a  hearing  within  30  days  of 
publication  of  the  preliminary  results. 
See  19  CFR  351.310(c).  Interested 
parties  may  submit  written  comments  ' 
(case  briefs)  in  accordance  with  19  CFR 
351.309(c)(l)(ii)  and  rebuttal  comments 
(rebuttal  briefs),  which  must  be  limited 
to  issues  raised  in  the  case  briefs  in 
accordance  with  19  CFR  351.309(d). 
Case  briefs  must  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  must  be 
submitted  within  five  days  after  the 
time  limit  for  filing  case  briefs.  Parties 
who  submit  arguments  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument  and  (3)  a  table 
of  authorities.  Further,  the  Department 
requests  that  parties  submitting  written 
comment  provide  the  Department  with 
a  diskette  containing  the  public  version 
of  those  comments.  We  will  issue  a 
memorandiun  identifying  the  date  of  a 
hearing,  if  one  is  requested.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
the  results  of  our  analysis  of  the  issues 
raised  by  the  parties  in  their  comments, 
within  120  days  of  publication  of  the 
preliminary  results. 
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The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  Customs  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  calculated 
importer-specific  assessment  rates  for 
merchandise  subject  to  this  review.  We 
divided  the  total  dumping  margin 
(calculated  as  the  difference  between 
NV  and  CEP)  for  the  importer  by  the 
total  entered  value  of  the  reviewed 
sales.  Where  the  importer-specific 
assessment  rate  is  above  de  minimis,  we 
will  direct  Customs  to  assess  the 
resulting  ad  valorem  rate  against  the 
entered  value  of  the  entry  of  the  subject 
merchandise  by  that  importer  during  the 
POR.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  Customs  within  15  days  of 
publication  of  the  final  results  of 
review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  Customs  to  assess  the 
resulting  assessment  rates,  calculated  as 
described  above,  on  each  of  the 
importer's  entries  during  the  review 
period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  potassium 
permanganate  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
named  above  will  be  the  rate  for  that 
firm  established  in  the  final  results  of 
this  administrative  review;  (2)  for  any 
previously  reviewed  PRC  or  non-PRC 
exporter  with  a  separate  rate  not 
covered  in  this  review,  the  cash  deposit 
rate  will  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  the  cash 
deposit  rates  will  be  the  FRC-wide  rate 
in  effect;  and  (4)  the  cash  deposit  rates 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rates  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the  ' 

relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  section  751(a)(1)  and  777{i)(l) 
of  the  Act. 

Dated:  January  31,  2003. 
Bernard  T.  Carreau, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  03-3853  Filed  2-14-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Scope  Rulings  and 
Antlcircumventlon  Inquiries 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  scope  rulings  and 
anticircimivention  inquiries. 

EFFECTIVE  DATE:  February  18,  2(X)3. 
SliMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvenUon 
determinations  completed  between  July 
1,  2000  and  September  30.  2002.  In 
conjunction  with  this  list,  the 
Department  is  also  publishing  a  list  of 
requests  for  scope  determinations  and 
anticircimivention  determinations 
pending  as  of  September  30.  2002.  We 
intend  to  publish  future  lists  after  the 
close  of  the  next  calendar  quarter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos  or  Sally  Gannon, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone  (202)  482-2243  or 
(202)  482-0162.  respectively. 

Background 

The  Department's  regulations  provide 
that  the  Secretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulings. 
See  19  CFR  351.225(o).  Our  most  recent 
"Notice  of  Scope  Rulings"  was 


published  on  August  29.  2000.  See  65 
FR  at  52409. 

This  notice  covers  all  scope  rulings 
and  anticircumvention  determinations 
completed  by  Import  Administration 
between  July  1 .  2000  and  September  30, 
2002,  inclusive.  It  also  lists  any  scope  or 
anticircumvention  inquiries  pending  as 
of  September  30.  2002.  The  Department 
intends  to  publish  the  items  contained 
herein  in  February  2003.  As  described 
below,  subsequent  lists  will  follow  after 
the  close  of  each  calendar  quarter. 


Scope  Rulings  Completed  Between  July 
1,  2000  and  September  30,  2002 

France 

A-427-801:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France;  Saint- 
Gobain  Ceramics  and  Plastics,  Inc.; 
ceramic  ball  blanks  used  in  the 
production  of  balls  are  outside  the  scope 
of  the  order;  August  9,  2001. 

Germany 

A-428-801:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Germany; 
TEMCO  Textilmaschinenkomponenten 
GmbH  and  Petree  &  Stoudt  Associates, 
Inc.;  certain  textile  machinery 
components  are  outside  the  scope  of  the 
order;  October  1,2001. 

India 

A-570-864:  Pure  Magnesium  in 
Granular  from  the  People's  Republic  of 
China;  ESM  Group  Lie;  pure 
magnesium  in  granular  form  that  is 
groimd  in  Canada  or  another  third 
country  from  ptire  magnesium  ingots 
produced  in  the  PRC  is  within  the  scope 
of  the  order;  August  21,  2002. 

Japan 

A-58&-804:  Antifiictioh  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Japan;  NTN 
Bearing  Corporation  of  America;  balls 
used  in  an  EM  coupling  are  within  the 
scoi>e  of  the  order;  August  25.  2000. 

A-588-804:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Japan;  Sanden 
International  USA;  parts  of  an 
electromagnetic  (EM)  coupling, 
identified  as  an  orbiting  EM  plate,  and 
a  fixed  EM  plate  are  outside  the  scope 
of  the  order;  February  12,  2001. 

A-588-804:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Japan;  NTN 
Corporation,  NTN  Bearing  Corporation 
of  America,  NTN  Driveshaft,  Lac.  NTN- 
Bower  Corporation,  and  NTN-BCA 
Corporation;  turntable  slewing  bearings 
used  in  computerized  tomography  (CT) 
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scan  machines  are  outside  the  scope  of 
theorder;  July  9,  2001. 

A-588-804:  Ball  Bearings  and  Parts 
Thereof  from  Japan;  Honda  Motor 
Company.  Ltd..  via  Honda  of  Canada 
Manufacturing;  ball  bearing  and  parts 
thereof  are  outside  the  scope  of  the 
order;  Jime  20,  2002. 

A-588-840:  Engineered  Process  Gas 
Tujrbo-Compressor  Systems  from  Japan; 
Mitsubishi  International  Corporation; 
steam  turbine  imported  as  a 
replacement  part,  revamping  the 
engineered  process  gas  ttu-bo 
compressor  system,  is  not  within  the 
scope  of  the  order;  November  29.  2001. 

A-588-845:  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Japan;  Federal-Mogul 
Corporation  and  McCord  Leakless 
Sealing  Co.;  McCord  Grade  301 
Precision  Strip  is  within  the  scope  of 
the  order;  October  29.  2001. 

A-588-854:  Tin  Mill  Products  ft^m 
Japan;  Weirton  Steel  and  Independent 
Steel  Worker;  double  reduced 
electrolytically  chromium  coated  steel  is 
within  the  scope  of  the  order;  October 
12.  2001. 

A-588-854:  Tin  Mill  Products  from 
Japan;  Ton-Yi  Industrial  Corporation; 
double-reduced  electrolytic  tin  plate 
(ETP)  meeting  the  requirements  of 
ASTM  specification  A  626/A  626M  and 
double-reduced  tin-free  (TFS)  meeting 
the  requirements  of  ASTM  specification 
A  65  7/ A  65  7M  produced  in  Taiwan 
from  Japanese  black  plate  are  outside 
the  scope  of  the  order;  March  21.  2002. 

A-588-854:  Tin  Mill  Products  from 
Japan;  Okaya.  U.S.A..  Inc.;  tin-free 
single  reduced  electrolytically 
chromiimi  coated  steel  is  inside  the 
scope  of  the  order;  August  27.  2002. 

People's  Republic  of  China 

A-5  70-504:  Petroleum  Wax  Candles 
bom  the  People's  Republic  of  China; 
Endar  Corporation;  "bond  cake"  candles 
are  outside  the  scope  of  the  order; 
"Christmas  tree"  taper  and  white  taper 
candles  are  within  the  scope  of  the 
order;  July  7.  2000. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Cherrydale  Farms;  "floating  bug" 
candles  are  within  the  scope  of  the 
order;  October  5.  2000. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Cherrydale  Farms;  "strawberry 
preserves"  mason  jar  candle  and 
"novelty  fhiit  gel"  candle  are  within  the 
scope  of  the  order;  October  6,  2000. 

A-570-504:  Petroleun?  Wax  Candles 
from  the  People's  Republic  of  China; 
San  Francisco  Candle  Company;  certain 
Christmas  candles  containing  minimally 
decorative  designs  or  designs  generic  to 
the  winter  season  are  within  the  scope 


of  the  order;  "Carved  Christmas  Tree 
with  Star"  pillar  candle  is  outside  the 
scope  of  the  order;  February  12,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Barthco  Trade  Consultants;  "floating 
flower"  candles,  "floating  star"  candles, 
and  "mini  loaP'  candles  are  all  within 
the  scope  of  the  order;  April  30,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  "heart-shaped" 
candle  is  outside  the  scope  of  the  order; 
May  4,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products.  Inc.;  "holly"  pillar 
candle  is  outside  the  scope  of  the  order; 
Mays.  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
JCPenney  Purchasing  Corporation; 
various  Christmas  candles  containing 
holly  and  Santa  Glaus  images,  "NOEL" 
pillar  candles,  Halloween  candles 
containing  JackO"  Lanterns  and  ghosts, 
certain  candles  in  the  form  of 
identifiable  objects.  "Build  Your  Own 
Candle"  kit,  and  certain  candles 
containing  palm  oil  are  all  outside  the 
scope  of  the  order;  candles  with  non- 
holiday-specific  generic  decorations, 
and  candles  claimed  to  be  in  shapes 
outside  the  scope,  are  all  within  the 
scope  of  the  order;  May  21.  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China;  , 
Avon  Products,  Inc.;  "tear-drop"  candle 
is  within  the  scope  of  the  brder;  Jime  11. 
2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  "disc"  candle  is 
within  the  scope  of  the  order.  July  11. 
2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  "Easter  figurine" 
candles  and  "pine  cone"  candles  are 
outside  the  scope  of  the  order;  July  11, 
2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  "floral  lamjT 
shade"  pillar  candle  is  within  the  scope 
of  the  order;  July  30,  2001. 

A-570-504:  Petroleiun  Wax  Candles 
from  the  People's  Republic  of  China; 
JCPenney  Purchasing  Corporation; 
"flower"  candles  and  "leaf  candles  are 
all  outside  the  scope  of  the  order; 
November  9,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China;  Jo- 
Ann  Stores;  "floating  flower"  candle, 
"champagne  glass  flower"  candle  and 
"heart  floater"  candle  are  all  outside  the 
scope  of  the  order;  "five  point  star" 
candle  and  "star  floater"  candle  are 


within  the  scope  of  the  order;  January 
29,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China;    - 
Endar  Corporation;  "floating  pumpkin 
lantern"  candle  is  within  the  scope  of 
the  order;  February  13,  2002. 

i4-5  70-504  .Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Atico  International.  Lac;  "flower- 
shaped,"  "sunflower,"  and  "tulip  with 
fence"  candles  are  all  outside  the  scope 
of  the  order;  February  19.  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Premier  Candles;  "tulip-shaped"  wax- 
filled  container  is  within  the  scope  of 
the  order;  February  25.  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Atico  International,  Inc.;  "valentine 
heart"  cemdle,  "Easter  egg"  candles. 
"Easter"  floating  candles,  "lantern" 
candles,  and  "valentine  heart  with  lip" 
candle  are  all  within  the  scope  of  the 
order;  April  8.  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China: 
Avon  Products,  Inc.;  round  "ball" 
candle  is  within  the  scope  of  the  order; 
April  8,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China: 
Endar  Corporation;  votive  candle  is 
within  the  scope  of  the  order;  May  21, 
2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
T.S.  Group.  Inc.;  assorted  "utility" 
candles  are  within  the  scope  of  die' 
order;  May  21,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Peerless  Umbrella  Co.;  "star-shaped" 
candle  is  within  the  scope  of  the  order; 
August  29,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Interpro  International:  assorted  round 
and  "floating  disc"  candles  are  within 
thp  scope  of  the  order:  September  26. 
2002. 

A-570-836:  Glycine  from  the  People's 
Republic  of  China;  Watson  Industries, 
Inc.;  glycine  of  Chinese  origin  that  was 
refined  and  re-exported  from  South 
Korea  which  was  then  imported  by 
Watson,  was  within  the  scope  of  the 
antidumping  duty  order;  May  3,  2002. 

A-570-855:  Non-frozen  Apple  Juice 
Concentrate  from  the  People's  Republic 
of  China;  Coloma  Foods,  Inc.,  Green 
Valley  Packers.  Knouse  Foods 
Cooperative,  Inc.  and  Tree  Top,  Inc.; 
imports  of  "semi-frozen"  apple  juice 
concentrate  from  the  PRC  are  outside 
the  scope  of  the  order;  October  1,  2001. 

A-5  70-862:  Foundry  Coke  from  the 
People's  Republic  of  China;  Dajin  U.S. 
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Trading,  Inc.;  certain  coke  (specifically, 
shipments  of  coke  in  which  it  is 
determined  less  than  50  percent  of  the 
shipment  is  larger  than  100  mm  in 
diameter,  after  drop  shatter  testing)  is 
within  the  scope  of  the  order;  May  31, 
2002. 

A-570-a62:  Foundry  Coke  from  the 
People's  Republic  of  China;  Importer: 
Shook  Group  LLC  and  Dajin  U.S. 
Trading,  Inc.;  Producer:  Shanxi  Dajin 
International  (Group)  Co.  Ltd.;  certain 
coke  (specifically,  shipments  of  coke  in 
which  it  is  determined  less  than  50 
percent  of  the  shipment  is  larger  than 
100  mm  in  diameter,  after  drop  shatter 
testing)  is  within  the  scope  of  the  order; 
May  31.  2002. 

A-570-864:  Pure  Magnesium  in 
Granular  Form  from  the  People's 
Republic  of  China;  ESM  Group  Inc.; 
pure  magnesium  in  granular  form  that  is 
ground  in  Canada  or  another  third 
country  from  pure  magnesium  ingots 
produced  in  the  PRC  is  within  the  scope 
of  the  order;  August  21,  2002. 

Taiwan 

A-583-816:  Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Taiwan; 
Importer:  Allegheny  Bradford 
Corporation  d/b/a  "Top  Line  Process 
Equipment  Company;  Producer:  King 
Lai  International  Co.,  Ltd.  from 
Taichung,  Taiwan;  stainless  steel  butt- 
weld  tube  fittings  are  within  the  scope 
of  the  order;  December  10,  2001. 

A-583-827:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan; 
Pacesetter  Inc.;  Platform  B  digital 
integrated  circuits  and  symmetry 
controllers  are  not  within  the  scope  of 
the  order;  June  12.  2000. 

Anticircumvention  Determinations 
Completed  Between  July  1,  2000  and 
September  30,  2002 

None. 

Scope  Inquiries  Terminated  Between 
July  1,  2000  and  September  30,  2002 

People 's  Republic  of  China 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China: 
Avon  Products,  Inc.;  "pearl"  pillar 
candle  containing  vegetable  wax  request 
withdrawn;  original  request  received 
Mays,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Endar  Corporation;  "floating  gel"  candle 
set  request  withdrawn;  original  request 
received  October  24.  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Endar  Corporation;  "floating  gel"  candle 
set  request  withdrawn;  original  request 
received  November  9,  2001. 
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Anticircumvention  Inquiries 
Terminated  Between  July  1,  2000  and 
September  30.  2002 

None. 

Scope  Inquiries  Pending  as  of 
September  30.  2002 

Brazil 

A-35 1-817  and  C-351-818;  Cut-To- 
Length  Carbon  Steel  Plate  from  Brazil; 
TradeArbed.  Inc.;  whether  continuous 
cast  steel  slab  is  within  the  scope  of  the 
order;  initiated  September  9.  2002. 

India 

A-533-808,  A-533-810:  Stainless 
Steel  Wire  Rod  from  India;  Barthcb 
Trade  Consultants;  whether  stainless 
steel  wire  rod  shipped  to  the  United 
Arab  Emirates,  where  it  is  further 
processed  into  finished  stainless  steel 
bars,  which  are  then  shipped  to  the 
United  States  is  within  the  scope  of  the 
order;  requested  September  10,  2002. 

Japan 

A-588-835:  Oil  Country  Tubular 
Goods  from  Japan;  Grant  Prideco; 
whether  unfinished  drill  pipe  from 
Japan  without  tool  joints  further 
processed  in  China  into  finished  drill 
pipe  with  tool  joints  is  substantially 
transformed  into  Chinese-origin 
merchandise;  initiated  June  16,  2000. 

Mexico 

A-201-805:  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  Mexico;  whether 
mechanical  tubing  is  within  the  scope  of 
the  order;  requested  July  31, 1998. 

People's  Republic  of  China 

A-570-502:  Certain  Iron  Construction 
Castings  from  the  People's  Republic  of 
China;  Frank  J.  Martin  Co.;  whether 
certain  cast  iron  full- flanged  rings  and 
certain  cast  iron  gas  lids  are  within  the 
scope  of  the  order;  requested  August  21, 
2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Burlington  Toiletries,  Ltd.;  whether  a 
petroleum  wax  gel  candle  is  within  the 
scope  of  the  order;  requested  August  8, 
2000. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  Atico  International, 
Inc.;  whether  "snowball"  candle. 
"Christmas  cake"  candle,  certain 
glowing  candles.  "JOY"  and  "PEACE" 
pillar  candles,  certain  beeswax  candles 
(where  exact  beeswax  composition  was 
not  identified),  "angel"  cake  candle, 
"angel  bear"  candles,  and  "NOEL" 
pillar  candle  are  within  the  scope  of  the 
order;  requested  August  24,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 


Leader  Light,  Ltd.;  whether  assorted 
pillar  candles,  "star"  candles,  "brick" 
candles,  wax-filled  containers,  candle 
"gardens,"  "floating"  candles,  "jar" 
candles,  and  assorted  figurines  are 
within  the  scope  of  the  order;  requested 
September  10,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Atico  International,  Inc.;  whether  a 
"tiered  heart-shaped"  disk  candle  and 
paraffin  wax  "gel-filled"  candle  are 
within  the  scope  of  the  order;  requested 
September  19,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Fleming  International,  Ltd.;  whether 
candles  containing  synthetic  and 
vegetable  waxes  are  within  the  scope  of 
the  order;  requested  October  24,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China:  For 
Your  Ease  Only;  whether  floating  gel 
candles  are  within  the  scope  of  the 
order;  requested  November  15,  2001. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Garden  Ridge;  whether  assorted  "animal 
print"  candles  containing  palm  oil  are 
within  the  scope  of  the  order;  requested 
February  20,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
New  Spectrum;  whether  assorted 
pillars,  rounds,  and  figurines  are  within 
the  scope  of  the  order;  requested  March 
29,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Hallmark  Cards,  Inc.:  whether  assorted 
"leaves"  candles,  a  "star"  candle,  and  a 
"dome-shaped"  candle  are  within  the 
scope  of  the  order;  requested  May  8, 
2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Meijer,  Inc.;  whether  "birthday"  candles 
and  assorted  pillars,  rounds,  and  wax- 
filled  containers  are  within  the  scope  of 
the  order;  requested  May  14,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  whether  "resin 
topper  jar"  candles  containing  palm  oil 
are  within  the  scope  of  the  order; 
requested  May  21.  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  whether  a  "flower" 
pillar  candle  containing  stearic  wax  is 
within  the  scope  of  the  order;  requested 
May  28.  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.:  whether  a  "fruit" 
pillar  candle  containing  stearic  wax  is 
within  the  scope  of  the  order;  requested 
May  28.  2002. 
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A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China: 
Avon  Products,  Inc.;  whether  two  "disc- 
shaped" candles  containing  stearic  wax 
are  within  the  scope  of  the  order; 
requested  May  28,  2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Home  Interiors  &  Gifts,  Inc.;  whether  a 
"rose  blossom"  candle,  "sunflower" 
floating  candles,  "Americana  heeul" 
floating  candles,  "baked  apple"  tea 
lights,  and  vanilla  tea  lights  are  within 
the  scope  of  the  order;  requested  June  4, 
2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  whether  three  wax 
filled  gel  candles  are  within  the  scope 
of  the  order;  requested  June  13,  2002. 

A-570-504:  Petroleimi  Wax  Candles 
from  the  People's  Republic  of  China; 
Dollar  Tree  Stores,  Inc.;  whether 
assorted  "gel-filled"  containers  are 
within  the  scope  of  the  order;  requested 
August  1,2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
San  Francisco  Candle  Company; 
whether  a  "candy  cane"  candle  is 
within  the  scope  of  the  order;  requested 
August  23,  2002. 

A-570-504:  Petroleiun  Wax  Candles 
from  the  People's  Republic  of  China; 
San  Francisco  Candle  Company; 
whether  a  "heart-shaped"  candle  is 
within  the  scope  of  the  order;  requested 
August  23,  2002. 

A-570-504:  Petroleiun  Wax  Candles 
from  the  People's  Republic  of  China; 
Avon  Products,  Inc.;  whether  a  "floating 
rose-shaped"  candle  is  within  the  scope 
of  the  order;  requested  September  30, 
2002. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China; 
Neatzit  Isfael  International,  Ltd.; 
whether  a  Chanukah  candle  is  within 
the  scope  of  the  order;  requested 
September  30,  2002. 

Russian  Federation 

A-821-802:  Antidumping  Suspension 
Agreement  on  Uranium;  USEC,  Inc.  and 
its  subsidiary,  United  States  Enrichment 
Corporation;  whether  enriched  uranium 
located  in  Kazakhstan  at  the  time  of  the 
dissolution  of  the  Soviet  Union  is 
within  the  scope  of  the  order;  August  6, 
1999. 

Multiple  Countries 

A-475-820:  Stainless  Steel  Wire  Rod 
from  Italy,  C-4  75-821:  Stainless  Steel 
Wire  Rod  from  Italy,  A-588-843: 
Stainless  Steel  Wir6  Rod  from  Japan,  A- 
469-805:  Stainless  Steel  Wire  Rod  from 
Spain,  A-469-807:  Stainless  Steel  Wire 
Rod  from  Spain,  A-583-828:  Stainless 


Steel  Wire  Rod  from  Taiwan,  A-533- 
810:  Certain  Stainless  Steel  Wire  Rod 
from  India,  A-588-833:  Stainless  Steel 
Wire  Rod  from  India,  A-351-825: 
Stainless  Steel  Wire  Rod  from  Brazil,  A- 
533-808:  Stainless  Steel  Wire  Rod  from 
India,  C-469-004:  Stainless  Steel  Wire 
Rod  from  Spain;  Ishar  Bright  Steel  Ltd.; 
scope  inquiry  as  to  whether  stainless 
steel  bar  that  is  manufactured  in  the 
United  Arab  Emirates  from  stainless 
steel  wire  rod  imported  from  multiple 
subject  countries  is  within  the  scope  of 
the  orders;  requested  December  22, 
1998. 

Anticircumvention  Inquiries  Pending  as 
of  September  30,  2002       , 

Italy 

A-475-818  &■  C-475-819:  Certain 
Pasta  From  Italy;  Pastificio  Fratelli 
Pagani  S.p.A.  (Pagani);  whether  imports 
of  certain  pasta  from  Italy,  falling  within 
the  physicid  dimensions  outlined  in  the 
scope  of  the  order,  are  circumventing 
the  antidumping  and  countervailing 
duty  orders;  initiated  April  27,  2000. 

Japan 

A-588-824  Corrosion-Resistant 
Carbon  Steel  Flat  Products;  USS-Posco 
Industries;  whether  imports  of  boron- 
added  hot-dipped  and  electrolytic 
corrosion-resistant  carbon  steel  sheet, 
falling  within  the  physical  dimensions 
outlined  in  the  scope  of  the  order,  are 
circumventing  the  order;  initiated 
October  30, 1998.  ^ 

Interested  parti^  are  invited  to 
comment  on  the  completeness  of  this 
list  of  pending  scope  inquiries.  Any 
conunents  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  14th  Street  and 
Constitution  Avenue  NW,  Room  1870, 
Washington,  DC  20230. 

This  notice  is  published  in 
accordance  with  section  351.225(o)  of 
the  Department's  regulations. 

Dated:  February  10,  2003. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[PR  Doc.  03-3851  Filed  2-14-03;  8:45  am) 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Jointly  Owned  Invention 
Available  for  Licensing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 


ACTION:  Notice  of  Jointly  Owned 
Invention  Available  for  Licensing. 

summary:  The  invention  listed  below  is 
owmed  in  part  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Conunerce,  and  JILA/University  of 
Colorado.  The  Department  of 
Commerce's  interest  in  the  invention  is 
available  for  licensing  in  accordance 
with  35  U.S.C.  207  and  37  CFR  part  404 
to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Technology 
Partnerships  Division,  Attn:  Mary 
Clague,  Building  820,  Room  213, 
Gaithersburg,  MD  20899.  Information  is 
also  available  via  telephone:  301-975- 
4188,  e-mail:  mclague@nist.gov,  or  fax: 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  the 
invention  as  indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  pvu"poses 
of  commercieilization.  The  invention 
available  for  licensing  is: 

iPocketNo.:01-02lUSl 

Title:  Method  Of  Minimizing  The 
Short-Term  Frequency  Instability  Of 
'  Laser-Pumped  Atomic  Clocks 

Abstract:  The  invention  proposes  a 
method  of  optimizing  the  performance 
of  laser-pumped  atomic  frequency 
references  with  respect  to  the  laser 
detuning  and  other  operating 
parameters.  The  invention  establishes 
that  the  frequency  reference  short-term 
instability  will  be  minimized  when  (a) 
the  laser  frequency  is  tuned  nominally 
a  few  tens  of  MHz  away  from  the  center 
of  the  atomic  absorption  line;  and  (b) 
the  external  oscillator  lock  modulation 
frequency  is  set  either  far  below  or  far 
above  the  inverse  of  the  optical 
pumping  time  of  the  atoms.  The  exact 
parameters  for  the  optimization  depend 
on  the  particular  experimental  situation 
and  can  be  roughly  calculated  using  a 
theory  developed  to  simulate  the  clock 
performance. 

Dated:  February  10,  2003. 
Karen  H.  Bro%ra, 
Deputy  Director. 

[FR  Doc.  03-3818  Filed  2-14-03;  8:45  am] 
BILLING  CODE  3510-13-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmospherJc 
Administration 

[I.D.  021003D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Magnuson-Stevens  Act  Committee  in 
March,  2003.  Recommendations  from 
the  committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Tuesday,  March  4,  2003  at  6  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Providence  Biltmore.  11  Dorrance 
Street,  Providence,  RI  02903;  telephone: 
(401)421-0700. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATKW  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Council's  Magnuson-Stevens  Act 
Committee  will  meet  on  Tuesday, 
March  4,  2002  at  b  p.m.  or  following  the 
last  scheduled  item  on  the  agenda  for 
the  New  England  Fishery  Management 
Council  meeting.  The  Committee  plans 
to  discuss  issues  related  to 
reauthorization  of  the  Magnuson- 
Fishery  Conservation  and  Management 
Act. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 


Dated:  February  11.  2003. 
Theophilus  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  DtM:.  03-3848  Filed  2-14-03:  8:45  am] 
aiLUNQ  COOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  102102A] 

National  Plan  of  Action  for  the 
Management  of  Fishing  Capacity 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  draft 

plan. 

SUMMARY:  NMFS  announces  the 
availability  of  a  draft  National  Plan  of 
Action  (NPOA)  developed  pursuant  to 
the  International  Plan  of  Action  (IPOA) 
for  the  Management  of  Fishing  Capacity  ■ 
by  the  United  Nations'  Food  and 
Agriculture  Organization  (FAO) 
Committee  on  Fisheries  (COFI) 
Ministerial  Meeting  in  February  1999. 
Members  of  the  public  are  encouraged 
to  provide  conunents  on  the  draft 
NPOA. 

DATES:  Comments  must  be  received  no 
later  than  March  17,  2003. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  NPOA 
should  be  submitted  to  Matteo  Milazzo, 
Regulatory  Services  Division,  Office  of 
Sustainable  Fisheries,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910,  or  may  be  sent  via  facsimile  (fax) 
to  301-713-0596.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matteo  Milazzo  at  301-713-2337.  fax 

301-713-0596. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

The  draft  U.S.  NPOA  for  the 
Management  of  Fishing  Capacity  is 
available  electronically  at  the  following 
address:  http://www.nmfs.noaa.gov/sfa/ 
sfweb/index.htm. 

Background 

The  United  States  played  a  significant 
role  during  the  1990s  in  global  programs 
to  accurately  identify  and  assess  the 
problem  of  overcapacity  in  marine 
fisheries,  and  was  a  key  player  in  the 
FAO  technical  and  policy-level 
consultations  of  1997-1999  that  led  to 


the  International  Plan  of  Action  for  the 
Management  of  Fishing  Capacity.  The 
IPOA  calls  on  member  nations  to 
voluntarily  develop,  adopt  and  make 
public  national  plans  of  action  for  the 
management  of  fishing  capacity,  and  if 
required,  reduce  fishing  capacity  in 
order  to  balance  fishing  capacity  with 
available  resources  on  a  sustainable 
basis.  The  plans  are  to  be  based  on  an 
assessment  of  fish  stocks  and  should 
give  due  consideration  to  the  socio- 
economic aspects  of  reducing  fishing 
capacity. 

The  United  States  has  been 
committed  to  developing  this  national 
plan,  and  reporting  on  its 
implementation  to  FAO/COFI.  NMFS 
seeks  public  comments  on  the  Capacity 
NPOA  and  the  public's  input  will  be 
used  to  develop  the  final  NPOA. 

Dated:  February  11.  2003. 
Richard  W.  Surdi. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  03-3846  Filed  2-14-03;  8:45  am) 

BILUNG  CODE  3510-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:30  a.m..  Wednesday, 

March  5.  2003. 

place:  1155  21st  St..  NW..  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Personnel 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-3928  Filed  2-13-03:  11:18  am) 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Friday,  March 

7,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  03-3929  Filed  2-13-03;  11:18  am] 

BILUNG  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2  p.m..  Friday.  March  7, 

2003. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Personnel 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  03-3930  Filed  2-13-03;  11:18  am] 

BILUNG  COOE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

"HME  AND  DATE:  11  a.m.,  Friday.  March 

14. 2003. 

PLACE:  1155  21st  St.,  NW.,  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-3931  Filed  2-13-03;  11:19  am] 

BIUJNG  COOE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AN  DATE:  11  a.m.,  Friday,  March  21, 

2003. 

PLACE:  1155  21st  St..  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Weljb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  03-3932  Filed  2-13-03;  11:19  am] 

BILUNG  CODE  6351-01-« 


COMMODITY  FUTURES  TRADING 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  March 

28,  2003. 

place:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission . 

[FR  Doc.  03-3933  Filed  2-13-03;  11:19  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
18,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  (OMB) 
provide  interested  Federal  agencies  and 
the  public  and  early  opportunity  to 
comment  on  information  collection 
requests.  OMB  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 


substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publish  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension  or 
reinstatement;  (Title);  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Record  keeping 
burden.  OMB  invites  public  comment. 

Dated:  February  11.  2003. 

John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New  Collection. 

Title:  Pre-Elementary  Education 
Longitudinal  Study  (PEELS)  Phase  1. 

Frequency:  Varies. 

Affected  Public: 

individuals  or  households,  Not-for-profit 
institutions.  State,  local,  or  Tribal  Gov't. 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  17,741. 
Burden  Hours*  4,986. 

Abstract:  PEELS  will  provide  the  first 
national  picture  of  experience  and  outcomes 
of  three  to  five" year  old  children  in  early 
childhood  special  education.  The  study  will 
inform  special  education  policy  development 
and  support  GPRA  measurement  and  IDEA 
reauthorization  with  data  from  parents, 
service  providers,  and  teachers. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Re^se,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington  EX:  20202-4651  or  directed  to 
her  e-mail  address  Vivian.Reese@ed.gov. 
Requests  may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Sheila  Carey  at  her  email  address 
Sheila. Carey&ed. gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  03-3778  Filed  2-14-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
'  Commission 

[Docket  No.  RP03-22a-001] 

Alliance  Pipeline  L.P.;  Notice  of 
Compliance  Filing 

February  11.2003. 

Take  notice  that  on  February  6,  2003. 
Alliance  Pipeline  LP.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1. 
Substitute  First  Revised  Sheet  No.  253. 
proposed  to  become  effective  February 
i;  2003.. 

On  December  31.  2002.  Alliance  filed 
First  Revised  Sheet  No.  253  to  amend 
the  General  Terms  and  Conditions 
(GTC)  of  its  FERC  Gas  Tariff  to  permit 
Alliance  to  terminate  a  temporary 
release  of  capacity,  upon  30-days 
written  notice  to  the  replacement 
shipper,  where  (i)  Alliance  has 
terminated  the  releasing  shipper's  Firm 
Transportation  Agreement  or  Master 
Capacity  Release  Agreement  in 
accordance  with  GTC  Section  8  (Default 
and  Termination);  and  (ii)  the  rate  stated 
in  the  replacement  shipper's  applicable 
Capacity  Release  Schedule  is  less  than 
the  rate  that  the  releasing  shipper  was 
obligated  to  pay  Alliance. 

Alliance  further  proposed  that  a 
replacement  shipper  may  avoid 
termination  of  the  temporary  release  if, 
prior  to  the  end  of  the  30-day  notice 
period,  the  replacement.shipper  agrees 
that,  beginning  the  first  day  after  the 
end  of  the  30-day  notice  period,  it  will 
pay.  for  the  remainder  of  the  term  of  the 
release,  either  the  rate  the  former 
releasing  shipper  was  obligated  to  pay 
Alliance,  the  maximum  applicable 
Recourse  Reservation  and  Usage 
Charges  as  stated  in  the  tariff  for  the 
applicable  service,  or  a  rate  mutually 
agreed  upoft  by  Alliance  and  the 
Shipper. 

By  order  issued  January  30.  2003.  the 
Commission  accepted  Alliance's  filing, 
to  be  elfective  February  1.  2003.  subject 
to  Alliance  filing  clarifying  language 
specifying  that  the  replacement  shipper 
may  retain  the  released  capacity  by 
agreeing  to  pay  the  "lesser  of  the 
available  rate  options.  By  its  filing, 
Alliance  is  proposing  to  add  the 
required  clarifying  language.  Alliance 
states  further  that,  because  the  relative 
relationship  between  its  recourse  and 
negotiated  rates  will  not  necessarily 
remain  static  over  the  term  of  any 
particular  release  of  capacity,  it  is  also 
adding  further  clarifying  language  to 
provide  the  replacement  shipper  with 
the  right  to  determine  which  of  the 
available  rate  options  will  provide  the 


lowest  effective  rate  over  the  remaining 
term  of  a  capacity  release. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20420.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  February  18.  2003. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  03-3799  Filed  2-14-03;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  ER01-2221-000  and  ER01- 
2221-001] 

Federal  Energy  Regulatory 
Commission  Energy  Transfer- 
Hanover  Ventures,  LP;  Notice  of 
Issuance  of  Order 

February  11.2003.  _ 

Energy  Transfer — Hanover  Ventures^ 
LP  (Energy  Transfer),  submitted  for 
filing  a  rate  schedule  under  which 
Energy  Transfer  will  engage  in 
wholesale  electric  energy  and  capacity 
at  market-based  rates.  Energy  Transfer 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Energy  Transfer  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Energy  Transfer. 

On  October  29,  2001,  pursuant  to 
delegated  authority,  the  Director, 


Division  of  Tariffs  and  Rates — West, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following; 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
Issuances  of  securities  or  assumptions  of 
liability  by  Energy  Transfer  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21.2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Energy  Transfer  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Energy  Transfer,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Energy  Transfer's  issuances 
of  securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  .  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretory. 

IFR  Doc.  03-3795  Filed  2-14-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-49-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

February  11.2003. 

Take  notice  that  on  February  3,  2003, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  ah 
application  in  Docket  No.  CP03-49-000 
piu-suant  to  Section  7(b)  of  the  Natiu-al 
Gas  Act  and  part  157  of  the 
Commission's  Regidations,  for 
permission  and  approval  to  abandon 
certain  minor  underground  natural  gas 
storage  facilities  in  its  Summit  Storage 
Field  (Summit),  in  Erie  County, 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Conunission's  Web  site  at 
/ittp.7/(vwiv./erc.gov  using  the  "FERRIS" 
link,  select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnIineSupport®ferc.gov  or  toll- 
firee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

National  Fuel  proposes  to  abandon 
certain  facilities  in  the  Summit  Storage 
Field.  National  Fuel  proposes  to 
abandon  Wells  151 1-P,  1518-P  and 
1528-P  and  to  abandon  their  associated 
4-inch  well  lines.  National  Fuel 
proposes  to  abandon  the  facilities, 
because  the  wells  have  deteriorated  well 
casings  and  contribute  very  little  to 
Summit's  injection  and  withdrawal 
capability.  National  Fuel  further  states 
that  the  deteriorated  well  casings  would 
require  expensive  reconditioning  or 
abandonment.  Since  the  wells 
contribute  very  little  to  Summit's 
injection  and  withdrawal  capability  and 
are  in  close  proximity  to  residences. 
National  Fuel  does  noL^ecommend 
reconditioning  of  the  wells.  The 
application  indicates  th<it  there  would 
be  no  abandonment  or  decrease  in 
service  to  any  of  National  Fuel's  existing 
customers  as  a  result  of  the  proposed 
abandonment.  National  Fuel  states  that 
it  would  cost  approximately  $135,360  to 
abandon  its  facilities  in  this  proposal. 

Any  questions  regarding  Natural 
Fuel's  application  should  be  directed  to 
David  W.  Reitz,  Deputy  General 
Counsel,  National  Fuel  Gas  Supply 
Corporation.  10  Lafayette  Square. 
Buffalo,  New  York  14203,  at  (716)  857- 
7949. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 


this  project.  First,  any  person  wishing  to 
obteiin  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Conunission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coml  review  of 
Commission  orders  in  the  proceeding. 
Conunents,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  xuider  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Ho^^ever,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
conunents  in  support  of  or  in  opposition 
to  this  project.  The  Conunission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmentcil  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 


Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-3793  Filed  2-14-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-243-000] 

Nicole  Energy  Services,  inc.;  Notice  of 
Petition  for  Declaratory  Order 

February  11.  2003. 

Take  notice  that  on  January  24.  2003., ' 
Nicole  Energy  Services,  Inc.,  (Nicole) 
tendered  for  filing  a  petition  for  a 
declaratory  order  to  terminate  a 
controversy. 

Nicole  requests  that  the  Commission 
issue  a  declaratory  order  stating,  as  a 
matter  of  law,  (1)  that  the  Natural  Gas 
Tariff  of  Columbia  Gas  Transmission 
Corporation  (CGT)  requires  CGT  to 
install  meters  at  its  cost  to  measure  the 
voliune  gas  received  from  a  shipper;  (2) 
that  CGT's  Natural  Gas  Tariff  permits, 
but  does  not  require,  shippers  of  natural 
gas  to  install  "check  meters"  to  verify 
the  gas  volumes  measured  by  CGT's 
meters;  and  (3)  that  CGT  can  make  no 
downward  adjustment  to  a  shipper's  gas 
volumes  other  than  the  "retainage" 
adjustment  provided  for  in  CGT's 
Natural  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  3.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Dot..  0,3-3801  Filed  2-14-03;  8:45  ami 

BILUNO  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP<»-251-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Tariff  Filing 

February  11.  2003. 

Take  notice  that  on  February  6,  2003. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  the  filing,  to  become 
effective  March  10,  2003. 
y    Northern  Border  is  filing  these  revised 
tariff  sheets  to  clearly  state  that  in 
accordance  with  Section  284.8  of  the 
Commission's  regulations,  Rate 
Schedule  T-lB  Shippers  have  the  right 
to  release  capacity  pursuant  to  Section 
27,  Release  of  Firm  Capacity,  of  the 
General  Terms  and  Conditions  and  to 
make  minor  tariff  housekeeping 
changes. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Commeot  Date:  February  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3803  Filed  2-14-03:  8:45  am] 

■HXMO  COM  •717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissldn 


[Doclwt  No.  CP0»-31-000] 

Paiute  Pipeline  Company;  Notice  of 
Site  Visit 

February  11.  2003. 

On  February  19.  2003,  the  staff  of  the 
Office  of  Energy  Projects  will  participate 
in  a  site  visit  to  the  area  proposed  for 
construction  of  natural  gas  pipeline 
facilities  by  Paiute  Pipeline  Company 
for  its  Carson  Lateral  Replacement 
Project,  in  Lyon.  Douglas.  Carson  City, 
and  Washoe  Counties,  Nevada.  The  site 
visit  will  begin  at  8  a.m.  from  the  Carson 
City  Field  Office  of  the  U.S.  Bureau  of 
Land  Management.  5665  Morgan  Hill 
Road,  Carson  City,  Nevada.  All 
interested  parties  may  attend  the  site 
visit.  Those  planning  to  attend  must 
provide  their  own  transportation. 
Anyone  interested  in  additional 
information  on  the  site  visit  may  contact 
the  Commission's  Office  of  External 
Affairs  at  1-866-208-FERC. 

Magalie  R.  Salas, 

Secretary 

(FR  Doc.  03-3792  Filed  2-14-03;  8:45  am) 

MLUNO  COOC  f717-»1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-242-000] 

Petal  Gas  Storage,  L.L.C. ;  Notice  of 
Tariff  Filing 

February  11,2003. 

Take  notice  that  on  January  27,  2003., 
Petal  Gas  Storage,  L.L.C.,  (Petal) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  Sixth 
Revised  Sheet  No.  100,  First  Revised 
Sheet  No.  140  and  Sheet  Nos.  141—199. 
with  an  effective  date  of  March  1.  2003. 

Petal  states  that  the  revised  tariff 
sheets  are  being  filed  to  modify  Petal's 
tariff  to  provide  for  a  general  waiver  of 
the  "shipper  must  have  title"  rule  in  the 
event  that  Petal  is  transporting  or 
storing  gas  for  others  on  acquired  off- 
system  capacity  and  to  include  a  general 
statement  that  Petal  will  only  transport 
or  store  gas  for  others  using  off-system 
capacity  pursuant  to  its  existing  tariff 
and  rates. 

Petal  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  doctunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Comment  Date:  February  18.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-3800  Filed  2-14-03;  8:45  am] 

BNJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 
[Doclwt  No.  RP03-252-000] 

Federal  Energy  Regulatory 
Commission  PG&E  Gas  Transmission, 
Norttiwest  Corporation;  Notice  of 
Refund  Report 

February  11,2003. 

Take  notice  that  on  February  10, 
2003.,  PG&E  Gas  Transmission. 
Northwest  Corporation  (GTN)  tendered 
for  filing  a  Refund  Report  which  reports 
GTN's  refund  of  revenues  collected 
xmder  its  Competitive  Equalization 
Surcharge  mechanism,  in  compliance 
with  Section  35  of  GTN's  FERC  Gas 
Tariff. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  RegiUatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  liiis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ftee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  February  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3804  Filed  2-14-03;  8:45  am] 

BNJJNG  COOC  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP03-25a-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Refund  Report 

February  11,  2003. 

Take  notice  that  on  February  10,  2003, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  a 
Refund  Report  which  reports  GTN's 
refund  of  interruptible  transportation 
revenues  collected  on  its  Coyote  Springs 
Lateral,  in  compliance  with  section  35A 
of  GTN's  FERC  Gas  Tariff. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Conunent  Date:  February  18.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-3805  Filed  2-14-03;  8:45  am] 

BIUJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP03-2S0-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Hltng 

February  11,  2003. 

Take  notice  that  on  February  6,  2003.. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Ninth  Revised  Sheet  No.  67  and 
Original  Sheet  No.  67A,  to  be  effective 
March  8,  2003. 

Questar  states  that  it  is  proposing  to 
revise  §  6.  Capacity  Release  and 
Assignment,  of  the  General  Terms  and 
Conditions  of  part  1  of  its  tariff  by 
adding  §  6.24  to  address  circiunstances 
where  a  releasing  shipper  is  determined 
to  be  uncreditworthy. 

Questar  states  that  a  copy  of  the  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

'Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  i»  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wHTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  February  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3802  Filed  2-14-03;  8:45  amj 

HLUNG  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-118] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Amendment  to  Negotiated 
Rate  Agreement 

February  11.2003. 

Take  notice  that  on  February  5.  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  an 
amendment  to  the  October  18.  2001. 
Negotiated  Rate  Agreement  between 
Tennessee  and  NJR  Energy  Services 
("Negotiated  Rate  Agreement")  which 
was  previously  accepted  by  the 
Commission  in  Tennessee  Gas  Pipeline 
Company.  97  FERC  H  61.248  (2001).  The 
amendment  provides  for  a  change  in  the 
delivery  points  to  which  the  negotiated 
rate  applies.  Tennessee  requests  that  the 
Commission  accept  and  approve  the 
Amendment  to  the  Negotiated  Rate 
Agreement  to  be  effective  February  5. 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  3t  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  February  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Dot:.  03-3806  Filed  2-14-03;  8:45  am) 

BILLINO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -31 17-000,  ER01-3117- 
001,  ER01-31 18-000.  and  ER01 -31 18-001] 

Well  Power  Gates,  LLC;  Wellhead 
Power  Panoche,  LLC;  Notice  of 
Issuance  of  Order 

February  11.2003. 

Wellhead  Power  Gates.  LLC  and 
Wellhead  Power  Ponoche.  LLC 
(together.  "Applicants")  filed 
applications  requesting  authority  to 
transact  at  market-based  rates  along 
with  the  accompanying  tariffs.  The 
proposed  market-based  rate  tariffs 
provide  for  sales  of  capacity,  energy, 
and  ancillary  services  at  market-based 
rates.  Applicants  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Applicants. 

On  January  28,  2002.  puseuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Rates — West, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21,2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Applicants  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Applicants,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Applicants'  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 


Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3796  Filed  2-14-03;  8:45  am) 

BILUNC  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-40-003,  el  ai.] 

American  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

February  10.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  American  Electric  Power  Company 

IDocket  Nos.  EC98-40-003.  ER98-2777-004 
and  ER98-2 786-004) 

Take  notice  that  on  February  6,  2002, 
the  American  Electric  Power  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  (FERC) 
Market  Monitoring  of  American  Electric 
Power:  Tenth  Quarterly  Report  to  FERC. 

Comment  Date:  February  27,  2003. 

2.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-200-002J 

Take  notice  that  on  February  5,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  wiUi  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
compliance  filing  in  connection  with 
the  Commission's  January  21,  2003., 
order  in  the  above-referenced  dockets. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  listed  on 
the  official  service  list  for  the  above 
proceeding.  The  NYISO  has  also  served 
a  copy  of  this  filing  to  all  parties  that 
have  executed  Service  Agreements 
under  the  NYISO's  Open-Access 
Transmission  Tariff  or  Services  Tariff, 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
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regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  February  26,  2003. 

3.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-493-000] 

Take  notice  that  on  February  4,  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  on  its  own  behalf 
and  on  behalf  of  West  Texas  Utilities 
(WTU)  submitted  for  filing  an  Amended 
and  Restated  Transmission  Service 
Agreement  for  ERGOT  Regional 
Transmission  Service,  dated  October  22. 
2002,  between  AEPSC  and  Southwest 
Texas  Electric  Cooperative,  Inc. 
(SWTEC)  and  an  Amended  and  Restated 
Interconnection  Agreement,  dated 
October  22,  2002,  between  WTU  and 
SWTEC.  Both  agreements  have  been 
amended  to  recognize  the  termination  of 
transmission  service  to  WTU's  Tippett 
Substation  for  SWTEC  load  and  the 
initiation  of  transmission  service  to 
WTU's  McCamey  cuid  Mesa  View 
substations  for  such  load. 

AEPSC  seeks  an  effective  date  of 
October  22,  2002  for  the  termination 
and  addition  of  these  points  of  delivery 
and,  accordingly,  seeks  waiver  of  the 
Commission  of  Texas. 

Comment  Date:  February  25,  2003. 

4.  Chattahoochee  EMC 

(Docket  No.  ER03-494-000]     , 

Take  notice  that  on  February  4,  2003, 
Chattahoochee  EMC  tendered  for  filing 
a  Notice  of  Cancellation  of  its  FERC 
Electric  Tariff  Original  Volume  No.  1 
and  its  Service  Agreement  Nos.  1 
through  28. 

Comment  Date:  February  25,  2003. 

5.  Talbot  EMC 

[Docket  No.  ER03^95-O00] 

Take  notice  that  on  February  4,  2003, 
Talbot  EMC  tendered  for  filing  a  Notice 
of  Cancellation  of  its  FERC  Electric 
Tariff  Original  Volume  No.  1  and  its 
Service  Agreement  Nos.  1  through  30. 

Comment  Date:  February  25,  2003. 

6.  Calpine  Parlin,  LLC 

[Docket  No.  ER03-496-000)       * 

Take  notice  that  on  February  4,  2003, 
Calpine  Parlin,  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of  ' 
Succession  to  adopt  Calpine  Parlin, 
Inc.'s  market-based  rate  authorizations. 
Calpine  Parlin,  LLC  requests  an  effective 
date  of  February  4.  2003  for  the  Notice 
of  Succession. 

Comment  Date:  February  25,  2003. 


7.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER03-497-0001 

Take  notice  that  on  February  4,  2003, 
PJM  InJerconnection.T.L.C.  (PJM), 
submitted  for  filing  a  revised 
interconnection  service  agreement 
between  PJM  and  PPL  West  Earl,  L.L.C. 
(PPL  West  Earl).  The  original  agreement 
is  revised  to  add  development 
milestones  and  to  include  some  other 
minor  modifications. 

PJM  requests  a  January  10,  2003 
effective  date  forlhe  revised  agreement. 

PJM  states  that  copies  of  this  filing 
were  served  upon  PPL  West  Earl  and  the 
state  regulatory  commissions  within  the 
PJM  region. 

Comment  Date:  February  25,  2003. 

8.  Florida  Power  &  Light  Company 

[Docket  No.  ER03-498-^OOl 

Take  notice  that  on  February  6,  2003, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  executed,  revised 
Interconnection  &  Operation  Agreement 
between  FPL  and  Blue  Heron  Energy 
Center,  LLC.  FPL  requests  that  this 
agreement  be  made  effective  upon 
execution  by  the  parties,  January  31, 
2003.,  as  mutually  agreed  by  the  parties. 

Comment  Date:  February  27,  2003. 

9.  PacifiCorp 

[Docket  No.  ER03-4g9-000] 

Take  notice  that  on  February  5.  2003. 
pursuant  to  Section-  205  of  the  Federal 
Power  Act,  PacifiCorp  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
proposed  revision  to  FERC  Rate 
Schedule  No.  554,  PacifiCorp's 
currently  effective  rate  schedule  for  the 
1964  Pacific  Northwest  Coordination 
Agreement  (PNCA).  PacifiCorp  has  filed 
a  revised  tariff  sheet  to  reflect  an 
extension  of  the  term  of  the  PNCA  from 
June  30,  2003.  to  July  31,  2003. 
PacifiCorp  requests  that  the  Commission 
accept  the  change  effective  May  1,  2003. 

PacifiCorp  states  that  copies  of  this 
filing  have  been  served  upon  all  parties 
to  the  PNCA. 

Comment  Date:  February  26,  2003. 

10.  Liberty  Power  Corp.,  L.L.C. 

[Docket  No.  ER03-500-000) 

Take  notice  that  on  February  6,  2003, 
Liberty  Power  Corp.,  L.L.C.  (Liberty) 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  Liberty  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Liberty  states  that  it  intends  to  engage 
in  wholesale  electric  power  and  energy 


purchases  and  sales  as  a  marketer,  that 
it  is  not  in  the  business  of  generating  or 
transmitting  electric  power  and  that  it 
has  no  corporate  affiliations. 

Comment  Date:  February  27,  2003. 

11.  La  Paloma  Generating  Company, 
LLC 

[Docket  No.  ER03-501-O00| 

Take  notice  that  on  February  6,  2003, 
La  Paloma  Generating  Company,  LLC 
(La  Paloma)  tendered  for  filing  a 
proposed  amendment  to  the  Western 
Systems  Power  Pool  (WSPP)  agreement. 
The  proposed  amendment  reflects  the 
admission  of  La  Paloma  to  the  WSPP.  La 
Paloma  requests  that  the  Commission 
authorize  the  proposed  amendment  to 
become  effective  on  February  6.  2003. 

Comment  Date:  February  27.  2003. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER03-502-000J 

Take  notice  that  on  February  7,  2003. 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company  (Niagara) 
submitted  for  filing  an  Interconnection 
Facilities  Agreement  between  Niagara 
and  Hydro  One  Networks  Inc.  and  an 
Interconnection  Agreement  between 
Niagara  and  Independent  Electricity 
Market  Operator. 

Comment  Date:  February  28.  2003. 

13.  Aquila,  Inc. 

(Docket  No.  ER03-503-000] 

Take  notice  that  on  February  7,  2003., 
Aquila.  Inc.  (Aquila)  tendered  for  filing 
Service  Agreement  No.  96  under 
Aquila's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  25.  a  firm  point-to- 
point  transmission  service  agreement 
between  Aquila's  WestPlains  Energy- 
Colorado  division  and  MIECO.  Inc. 

UtiliCorp  requests  an  effective  date 
for  the  service  agreement  of  Februarj'  7. 
2002. 

Comment  Date:  February  28.  2003. 

14.  Aquila,  Inc. 

[Docket  No.  ER03-504-000I 

Take  notice  that  on  February  7.  2003. 
Aquila.  Inc.  (Aquila)  tendered  for  filing 
Service  Agreement  No.  97  under 
Aquila's  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  25.  a  short-term 
non-firm  point-to-point  transmission 
service  agreement  between  Aquila's 
WestPlains  Energy-Colorado  division 
and  MIECO.  Inc.  ' 

UtiliCorp  requests  an  effective  date 
for  the  service  agreement  of  February  7, 
2003. 

Comment  Date:  February  28,  2003. 
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15.  Quonset  Point  Cogen,  L.P. 

[Docket  No.  ER03-5O5-OOO| 

Take  notice  that  on  February  7,  2003. 
Quonset  Point  Cogen,  L.P.  (Quonset) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  an  application  for  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electric  energy  and  capacity  at 
market-based  rates,  and  waiving  certain 
regulations  of  the  Commission.  Quonset 
requests  that  its  Electric  Rate  Schedule 
No.  1  be  made  effective  as  of  January  13, 
2003. 

Comment  Date:  February  28,  2003. 

16.  TXU  Portfolio  Management 
CompanyLP 

(Docket  No.  ER03-50&-OOOI 

Take  notice  that  on  February  7,  2003, 
TXU  Portfolio  Management  Company 
LP  (TXU  Portfolio  Management), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Succession 
pursuant  to  Section  35.16  of  the 
Commission's  Regulations,  18  CFR 
35.16,  and  a  revised  market-based  rate 
schedule  (Rate  Schedule).  As  a  result  of 
a  name  change,  TXU  Portfolio 
Management  is  succeeding  to  the  tariffs 
and  related  service  agreements  of  TXU 
Energy  Trading  Company  LP,  effective 
January  10,  2003.  The  revised  Rate 
Schedule  reflects  the  name  change  from 
TXU  Energy  Trading  Company  LP,  and 
a  revision  to  paragraph  four  (4) 
"Affiliate  Sales"  of  the  Rate  Schedule  to 
comply  with  the  Commission's  Order  in 
Aquila.  Inc.,  101  FERC  H  61,331  (2002). 

TXU  Portfolio  Management  requests 
an  effective  date  of  January  10, 2003  for 
its  revised  Rate  Schedule. 

Comment  Date:  February  28,  2003. 

17.  TXU  Big  Brown  Company  LP,  TXU 
DeCordova  Company  LP,  TXU 
Tradinghouse  Company  LP,  TXU 
Generation  Company  LP 

(Docket  No.  ER03-507-O001 

Take  notice  that  on  February  7,  2003, 
TXU  Big  Brown  Company  LP.  TXU 
DeCordova  Company  LP,  TXU 
Tradinghouse  Company  LP.  and  TXU 
Generation  Company  LP  (Joint 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  Joint 
Applicants'  Request  for  Waiver  of 
Reporting  Requirements  and  For 
Expedited  Action. 

Comment  Date:  February  28,  2003. 

18.  Upper  Peninsula  Power  Company 

(Docket  No.  ES03-23-0O0| 

Take  notice  that  on  February  4,  2003, 
Upper  Peninsula  Power  Company 


(Upper  Peninsula)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  short-term  debt  in 
an  amount  not  to  exceed  $20  million  at 
any  time. 

Upper  Peninsula  also  requests  a 
waiver  of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  February  24,  2003. 

Standard  Paragraph    • 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  AJI  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3i76,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3794  Filed  2-14-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  CP01 -409-000,  CP01-410- 
000.  CP01-41 1-000,  and  CP01-444-O00] 

Tractebel  Calypso  Pipeline,  L.L.C.; 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Tractebel  Calypso 
Pipeline  Project;  Request  for 
Comments  on  Environmental  Issues 
and  Notice  of  a  Public  Scoping 
Meeting  and  Site  Visit 

February  11.  2003. 

On  July  20,  2001,  Calypso  Pipeline, 
L.L.C.  (Calypso)  filed  applications  for 
Certificates  of  Public  Convenience  and 
Necessity  for  authorization  to  own, 
construct,  operate,  and  maintain  a  new 
24-inch-diameter,  approximately  41.8- 
mile  natural  gas  pipeline  extending 
from  a  receipt  point  on  the  Exclusive 
Economic  Zone  (EEZ)  boundary 
between  the  United  States  and  the 
Bahamas  to  delivery  points  in  Broward 
County,  Florida.  On  December  10,  2001, 
Calypso  requested  that  the  preparation 
of  the  EIS  be  temporarily  suspended. 
Subsequently,  on  August  30,  2002, 
Tractebel  Calypso  Pipeline,  L.L.C, 
(Tractebel  Calypso)  and  Calypso,  jointly 
filed  a  letter  and  enclosure  notifying  the 
Commission  of  a  change  in  the 
applicant  resulting  from  the  sale  of 
certain  assets  of  Calypso  to  Tractebel 
Calypso.  The  sale  of  the  project  was 
completed  October  8,  2002.  Tractebel 
Calypso  is  now  considered  the  applicant 
on  record  under  the  application  with,  all 
rights  and  responsibilities  attached  to 
that  status. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  will  analyze  the  environmental 
impacts  of  the  proposed  Tractebel 
Calypso  Pipeline  Project.  The  FERC  will 
be  the  lead  federal'agency.  The  Mineral 
Management  Service  (MMS)  and  the 
National  Marine  Fisheries  Service 
(NMFS)  are  cooperating  agencies  in  the 
preparation  of  the  EIS. 

Tne  proposed  pipeline  originates  in 
the  Bahamas  and  would  come  ashore  at 
Port  Everglades,  Florida.  These  facilities 
would  consist  of  about  41.8-miles  of  24- 
inch-diameter  pipeline  (approximately 
36.0  miles  offshore  and  approximately 
5.8  miles  onshore),  a  meter  and  pressure 
regulation  station  with  a  pig '  receiver, 
and  two  block  valves.  This  EIS  will  be 
used  by  the  Commission  in  its  decision- 


making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity.  The  MMS  will  have 
priipary  responsibility  for  offshore 
analysis  in  U.S.  waters  and  will 
coordinate  with  the  U.S.  Army  Corps  of 
Engineers  regarding  Florida  state  waters 
review.  Agencies  listed  in  Appendix  3 
are  hereby  asked  to  indicate  whether 
they  want  to  be  cooperating  agencies  for 
purposes  of  producing  an  EIS. 

Tne  application,  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov). 
Click  on  the  "FERRIS"  link,  select 
"General  Search"  from  the  FERRIS 
Menu,  and  follow  the  instructions, 
being  sure  to  input  the  correct  docket 
number  (CPOl-409).  General 
information  about  the  MMS  and 
detailed  information  regarding  Florida 
state  and  Federal  waters  can  be  accessed 
at  the  MMS  Internet  Web  site  (http:// 
wyrw.mms.gov). 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain  and 
under  certain  circumstances  the 
pipeline  company  could  initiate 
condemnation  proceedings  in 
accordance  with  Florida  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  that  Tractebel  Calypso  provided 
to  landowners.  This  fact  sheet  addresses 
a  number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov). 

Summary  of  the  Proposed  Project 

Florida  is  experiencing  a  substantial 
increase  in  demand  for  electric  power  as 
a  result  of  population  growth  in  the 
state.  The  Tractebel  Qalypso  project 
would  transport  into  Florida  up  to  832 
million  standard  cubic  feet  of  natural 
gas  per  day.  The  project  would  deliver 
the  gas  to  an  interconnect  with  the 
Florida  Gas  Transmission  Company 
(FGT)  system. 


The  Tractebel  Calypso  project  would 
be  located  onshore  in  Broward  County, 
Florida,  and  offshore  in  the  Atlantic 
Ocean.  The  project  would  receive  gas  at 
the  U.S. /Bahamian  EEZ  at  a  subsea 
connection  to  a  24-inch  pipeline, 
referred  to  as  the  Grand  Babama  Island 
Pipeline,  transporting  natural  gas  from  a 
proposed  liquefied  natiiral  gas  (LNG) 
storage  facility  in  Freeport,  Grand 
Bahama  Island.  The  LNG  facility  and 
the  Grand  Bahama  Island  Pipeline  are 
nonjurisdictional  facilities. 

Hawksbill  Creek  LNG.  Ltd.,  a 
Bahamian  company,  proposes  to 
construct  and  operate  the  LNG  terminal 
in  Freeport,  Grand  Bahama  Island,  that 
would  receive  LNG  tankers  arriving     . 
from  international  LNG  supply 
locations.  The  LNG  would  be  offloaded 
from  the  tankers  and  stored  in  specially 
designed  storage  tanks.  From  there,  the 
LNG  would  be  revaporized  in  heat 
exchangers  on  the  terminal  site  and  the 
resulting  natural  gas  would  be  fed  into 
the  24-inch-diameter  offshore  pipeline. 

The  FERC  and  MMS  authorizations 
for  this  project  would  not  extend 
eastward  of  the  EEZ.  The  Government  of 
the  Bahamas  regulates  matters 
pertaining  to  the  environment  and 
safety  and  traditionally  requires  an 
environmental  impact  assessment  as  a 
condition  to  approving  a  project  such  as 
the  LNG  terminal  and  the  Grand 
Bahama  Pipeline.  The  Government  of 
the  Bahamas  is  in  the  process  of 
reviewing  the  environmental  impact 
assessment  for  these  facilities. 

The  LNG  facility  and  the  Grand 
Bahama  Pipeline  are  not  part  of  the 
facilities  proposed  in  the  Tractebel 
Calypso  Application  to  the  FERC.  In  its 
application,  Tractebel  Calypso  seeks 
authority  to  construct  and  operate: 

0£Eshore  Pipeline  Segment 

•  The  proposed  offshore  pipeline 
segment  would  be  located  in  the 
Atlantic  Ocean,  off  the  southeast  Florida 
coastline,  and  would  consist  of 
approximately  36  miles  (31.2  nautical 
miles)  of  24-inch-diameter  pipeline 
(Offshore  Pipeline).  The  Offshore 
Pipeline  would  traverse  the  Atlantic 
Ocean,  starting  at  the  U.S./Bahamian 
EEZ,  passing  through  Federal  and  state 
waters,  and  ending  at  a  shoreline  entry 
at  Port  Everglades  in  Fort  Lauderdale, 
Florida,  to  connect  with  the  proposed 
Tractebel  Calypso  onshore  pipeline 
segment. 


Nearshore  Pipeline  Segment 

•  The  Port  Everglades,  Florida  shore 
approach  would  be  installed  utilizing 
horizontal  directional  drilling  (HDD) 
techniques  to  minimize  impacts  to  three 
nearshore  coral  reefs.  The  pipeline 
would  be  directionally  drilled  out  from 
an  upland  site  at  Nova.  Southeastern 
University  to  a  point  4,616  feet  from 
shore  on  the  north  side  of  the  Port 
Everglades  entrance  channel.  From  this 
point,  a  2,132-foot-long  by  25-foot-wide 
ditch  would  be  cut  through  an  existing 
spoil  disposal  area  to  the  origination  of 
a  second  directional  drill.  The  second 
directional  drill  would  be  used  to 
extend  the  pipeline  an  additional  5,130 
feet  to  the  northeast  exiting  at  a  depth 
of  about  120  feet  of  water.  Finally,  the 
pipeline  between  120  feet  and  200  feet 
of  depth  would  be  covered  with 
prefabricated  flexible  concrete  mats. 
Where  water  depths  exceed  200  feet,  the 
Offshore  Pipeline  would  be  laid  directly 
on  the  sea  floor. 

Onshore  Pipeline  Segment 

•  The  proposed  onshore  pipeline 
segment  would  be  located  in  Broward 
County,  Florida,  and  would  consist  of 
approximately  5.8  miles  of  24-inch- 
diameter  pipeline  (Onshore  Pipeline). 
The  Onshore  Pipeline  would  start  at  the 
terminus  of  the  proposed  Offshore 
Pipeline  (the  Port  Everglades  shoreline 
entry)  and  end  at  a  proposed 
interconnection  with  FGT's  existing  24- 
inch-diameter  Lauderdale  Lateral  at 
milepost  (MP)  1.6  (near  Florida  Power  & 
Light  Company's  [FP&L]  Fort 
Lauderdale  Plant).  .A  block  valve  would 
be  located  near  the  beginning  of  the 
Onshore  Pipeline.  A  pressure  regulation 
and  meter  station  witb  a  pig  receiver 
and  block  valve  would  he  located  at  the 
terminus  of  the  Onshore  Pipeline.  The 
proposed  facilities  are  summarized  in 
tables  1  and  2  below.  The  general 
locations  of  the  project  facilities  are 
shown  in  Appendix  1 2.  If  you  are 
interested  in  obtaining  detailed  maps  of 
a  specific  portion  of  the  project,  send  in 
your  request  using  the  form  in 
Appendix  4. 


^The  dppendices  ruferenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  Web  site  at  the 
"FERRIS"'  link  or  from  the  Commission's  Public: 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE.,  Washington,  DC  20426.  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


■  Pigs  are  tools  that  are  used  inside  the  pipeline 
for  cleaning  and  inspecting  the  pipe. 
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Table  l.— Proposed  Pipeline  Facilities  for  the  Tractebel  Calypso  Pipeline  Project 


Location 


U.S.  Federal  Waters 

Florida  State  Waters  

Broward  County  (Onshore) 


Total  New  Pipeline  Lengtti 


Lengtti 
(miles) 


31.6 
4.4 
5.8 


41.81 


I  Does  not  include  53.9  statute  miles  of  nonjurisdictional  waters  between  the  Bahamas  and  the  EEZ. 

TABLE  2.— Summary  of  Ancillary  Facilities  for  the  Tractebel  Calypso  Pipeline  Project 


Facility 


Block  Valve  (below  ground) .». 

Meter  and  Pressure  Regulation  Station,  Pig  Receiver 
Block  Valve  (above  ground)  


Description 


Nova  Souttieastem  University  Oceanographic 
Center. 

Disturbed  area  near  PF&L  Fort  Lauderdale  Cool- 
ing Pond. 

Located  at  a  tie-in  to  FGT  pipeline. 


Land  Requirements  for  Construction 

Construction  of  the  onshore  portion  of 
the  Tractebel  Calypso  project  would 
affect  a  total  of  about  68.8  acres  of  land 
including  31.9  acres  required  for 
pipeline  construction;  21.4  acres 
required  for  extra  workspace;  10.0  acres 
required  for  a  contractor  yard;  and  0.5 
acres  required  for  aboveground 
facilities.  Total  land  requirements  for 
the  permanent  right-of-way  would  be 
about  4.6  acres  and  less  than  0.3  acres 
of  land  would  be  required  for  the 
operation  of  the  new  permanent 
aboveground  facilities.  The  remaining 
approximately  64  acres  of  land  affected 
by  construction  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

Approximately  2.2  miles  (38  percent) 
of  the  Onshore  Pipeline  would  be 
directionally  drilled  or  bored 
underground.  Of  the  remaining  3.6 
miles  of  the  proposed  route, 
approximately  2.8  miles  (78  percent) 
would  cross  industrial/commercial 
land.  About  3.4  miles  (94  percent) 
would  be  installed  parallel  to  existing 
roadway,  pipeline,  and  utility  rights-of- 
way.  Tractebel  Calypso  would  typically 
use  a  7  5-foot- wide  construction  right-of- 
way  width.  Additional  temporary  work 
areas  may  be  necessary  for  waterbody, 
highway,  and  railroad  crossings; 
additional  topsoil  storage;  and  pipe 
storage  and  equipment  yards. 

Following  construction  and 
restoration  of  the  right-of-way  and 
temporary  extra  work  spaces,  Tractebel 
Calypso  would  retain  a  new  10-foot- 
wide  permanent  easement  for  the  24- 
inch-diameter  pipeline.  The  remaining 
portion  of  the  construction  right-of-way 
would  be  retiuned  to  landowners  for 
their  use  without  restrictions  after 


appropriate  reclamation  efforts  are 
successful. 

According  to  the  applicant, 
constructing  the  offshore  portion  of  the 
Tractebel  Calypso  project  would  affect 
766  acres  in  Federal  waters.  Tractebel 
Calypso  has  predicted  that  in  Florida 
state  waters  construction  of  the  pipeline 
would  cause  temporary  direct  impacts 
to  1.7  acres  of  marine  hardbottom 
habitat  of  which  0.3  acres  is  coral  reef 
and  the  remainder  is  disturbed  and/or 
transitional  hardbottom  habitat. 
Approximately  1.8  acres  of  sand  bottom 
would  be  affected.  Construction- 
generated  sediment  would  affect  an 
additional  4.3  acres  of  the  spoil  area, 
about  0.3  acres  of  reef,  and  0.1  acres  of 
reef-sand  transitional  area. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  tlie  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
is  called  "scoping".  The  main  goal  of 
the  scoping  process  is  to  focus  the 
analysis  in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
govenunent  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 


J  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occiu-  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Soils  and  sediments 

•  Water  resources 

•  Wetlands,  barrier  beaches,  and 
submerged  aquatic  vegetation 

•  Vegetation 

•  Fish  and  wildlife 

•  Endangered  and  threatened  spedies 

•  Land  use,  recreation,  and  visual 
resoiux:es 

•  Air  quality  and  noise 

•  Cultural  resoiu-ces 

•  Socioeconomics 

•  Reliability  and  safety 

•  Alternatives 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiu-ce 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS.  The  Draft 
EIS  will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Conunission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  dociun^nt,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
include  our  responses  to  comments 
received  and  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 


To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  Public  Participation 
and  Scoping  Meeting  section  of  this 
Notice  of  Intent. 

Currently  Identffied  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  oparation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  that 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities,  the  environmental  information 
provided  by  Tractebel  Calypso,  and 
early  input  from  intervenors.  Some  of 
these  issues  are  listed  below.  This  list  is 
preliminary  and  may  be  changed  based 
on  your  comments  and  our  analysis. 

•  Construction  and  operational  effects 
on  seagrasses.  coral  reefs,  hard  and  soft 
bottom  communities,  mangroves,  and 
aquatic  organisms; 

•  Extent  and  effects  of  turbidity  and 
sedimentation  that  may  residt  from 
pipeline  trenching  and  directional 
drilling  in  shallow  waters; 

•  Failure  or  inadvertent  releases 
during  construction  of  the  HDD 
segments; 

•  Potential  effects  of  proposed  shore 
approach  on  the  Port  Everglades 
entrance  chaiuiel  and  on  sensitive 
surface  watm-s.  including  the  Port 
Everglades  and  Intracoastal  Waterway; 

•  Effects  to  wildlife  and  fisheries, 
including  federally  protected  species, 
essential  fish  habitat  and  fisheries  of 
concern,  and  other  biological  resources 
of  concern; 

•  Potential  fuel  spills  from  the 
pipelay  barges  and  associated  vessel 
traffic; 

•  Potential  effect  on  future  land  use 
of  27  parcels  of  land,  and  effect  on  24 
landowners  and  governmental  agencies; 

•  Potential  effects  to  resources  and 
recreation  associated  with  construction 
and  operation  within  John  U.  Lloyd 
State  Park; 

•  Effect  of  construction  on 
groundwater  and  siuface  water  supplies; 

•  Potential  introduction  and  control 
of  non-native  plant  species; 

•  Potential  effects  on  federally 
endangered  and  threatened  species 
including  the  wood  stork.  Johnson's 
seagrass,  West  Indian  manatee, 
loggerhead  sea  turtle,  green  sea  turtle, 
hawksbill  sea  turtle,  Kemp's  ridley  sea 
turtle,  and  leatherback  sea  tiirtle; 

•  Potential  effects  on  offshore 
submerged  cultiu-al  resources; 

•  Noise  generated  as  a  result  of 
pipeline  construction; 

•  Temporary  disruption  of  local 
roadways  and  recreational  trails  during 
construction; 


~    •  Potential  impacts  on  1.7  acres  of 
wedands; 

•  Potential  effect  of  the  project  on 
desi^iated  airport  runway  clearance 
zones; 

•  Cumulative  effects  of  the  proposed 
project  with  other  projects,  including 
natural  gas  pipelines  and  other  utilities, 
which  have  been  recently  constructed  or 
are  proposed  to  be  built  in  the  same 
region  and  similar  time  frames; 

•  Public  Safety  in  the  vicinity  of  the 
proposed  facilities. 

Public  Partidpation  and  Scoping 
Meeting 

You  can  make  a  difference  by 
providing  us  with  your  specific 
conunents  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Conunission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measiues  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  conunents,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  yova 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St..  NE.,  Room 
lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas/Hydro  Branch. 

•  Reference  Docket  No.  CPOl-409- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  March  14,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  fr«e  accoimt  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Accoimt." 

ff  you  do  not  want  to  send  comments 
at  this  time  but  still  Avant  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (Appendix  4).  If 
you  do  not  return  the  Information 


Request,  you  will  be  taken  off  the 
mailing  list. 

In  addition  to  or  in  Ueu  of  sending     - 
vmtten  comments,  we  invite  you  to 
attend  the  public  scoping  meeting  the 
FERC  will  conduct  in  the  project  area. 
The  location  and  time  for  this  meeting 
is  listed  below. 

Schedule  for  the  Tractebel  Calypso 
Pipeline  Project  Environmentail  Impact 
Statement  Public  Scoping  Meeting 

Date  and  Time,  Location,  Phone 

March  5,  2003  at  7  p.m.— I.T.  Parker, 
Community  Center  901  N.E..  Third 
Street,  Dania  Beach.  FL  33004— (954) 
924-3698. 

The  public  meeting  is  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  conunents  on  the  proposed 
project.  Prior  to  the  start  of  the  meeting, 
company  representatives  wrill  be 
available  to  informally  discuss  the 
project.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meeting  and  to  present  comments  on  the 
environmental  issues  they  believe 
should  be  addressed  in  the  Draft  EIS.  A 
transcript  of  the  meeting  will  be  made 
so  that  your  comments  will  be 
acciuately  recorded. 

On  the  morning  o^  March  6.  2003, 
representatives  of  Tractebel  Calypso  and 
Commission  staff  will  be  visiting  some 
project  areas.  Anyone  interested  in 
participating  in  the  site  visit  may  meet 
in  the  parking  lot  of  the  I.T.  Parker 
Community  Center  at  9AM.  Individuals 
must  provide  their  own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding knownas  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding,  ff  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  [see  Appendix  2]*.  Only 
intervenors  have  the  right  to  seek       ^  h  > 
rehearingof  the  Commission's  decision.    .  "" 


*  Interventions  may  also  be  Tiled  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comnients  electronically. 
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Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  Appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EIS. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Ckimmission's  Office  of  External  Affairs, 
at  1-866-208-FERC,  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCOnlineSupport&ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-3791  Filed  2-14-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunteslon 

[ProiMt  No.  2000-036] 

Notice  of  Settlament  Accord  and 
Soliciting  Commanta 

February  11,2003. 

Take  notice  that  the  following 
Settlement  Accord  has  been  filed  with 
the  Commission  and  is  available  for 
public  inspection: 

a.  Type:  Comprehensive  Relicensing 
Settlement  Accord  With  Explanatory 
Statement. 

b.  Project  No.:  P-2000-036. 


c.  [kite  Filed:  February  6,  2003. 

d.  Applicant:  Power  Authority  of  the 
State  of  New  York. 

e.  Name  of  Project:  St.  Lawrence-FDR 
Power  Project. 

f.  Location:  Located  on  the  St. 
Lawrence  River  near  Massena,  in  St. 
Lawrence  County,  New  York.  There  are 
no  Federal  lands  located  within  the 
project  boundary. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact: 

Mr.  Joseph  J.  Seymour,  Chairman  and 
Chief  Executive  Officer.  Power 
Authority  of  the  State  of  New  York,  30 
South  Pearl  Street,  Albany,  NY  12207- 
3425,  (518)433-6751. 
Mr.  John  J.  Suloway,  Director,  Licensing 

Division,  Power  Authority  of  the  State 

of  New  York  123  Main  Street.  White 

Plains.  NY  10601-3170.  (914)  287- 

3971. 

i.  FERC  Contact:  Ed  Lee,  (202)  502- 
6082  or  E-Mail  EdJjee&ferc.gov. 

'].  Deadline  Dates:  Comments  due 
March  15,  2003.;  reply  comments  due 
March  30.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages    . 
electronic  filings. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affiect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Pursuant  to  Order  No.  619,  the 
Federal  Energy  Regulatory  Commission 
(FERC)  now  accepts  certain  "qualified 
documents"  via  the  Internet  in  lieu  of 
paper  filing.  "Qualified  docimients" 
may  be  submitted  electronically  only  by 
accessing  the  E-Filing  link  at  http:// 
www.ferc.gov.  Comments  received  via  e- 
mail  are  not  placed  in  the  public  record. 

•  "Qualified  documents"  that  may  by 
submitted  electronically  in  lieu  pf  paper 
and  the  procedures  for  e-filing 
"qualified  documents"  are  described  in 
FERC's  User  Guide  for  Electronic  Filing 
of  Qualified  Documents,  which  can  be 


accessed  via  FERC's  v/ehsitehttp:// 
www.ferc.gov/e-Rling.  For  assistance 
with  filing  qualified  documents 
electronically,  you  can  contract  FERC's 
Online  Support  at 

FERCOrUineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

k.  Description  of  Filing:  The  Power 
Authority  of  the  State  of  New  York 
(NYPA)  filed  the  Settlement  Accord  on 
behalf  of  itself  and  the  U.S.  Fish  and 
Wildlife  Service  of  the  U.S.  Department 
of  the  Interior;  New  York  State 
Department  of  Environmental 
Conservation;  New  York  State 
Department  of  State:  New  Yorit  State 
Office  of  Parks.  Recreation  and  Historic 
Preservation;  St.  Lawrence  Aquarium 
and  Ecological  Center  Inc.;  New  York 
Rivers  United;  and  the  St.  Lawrence 
Local  Government  Task  Force.  The 
purpose  of  the  Settlement  Accord  is  to 
resolve  among  the  signatories  all  issues 
associated  with  issuance  of  a  new 
license  for  the  project  regarding  fish 
enhancement,  American  Eel  passage 
focility,  habitat  improvements,  wildlife 
management,  St.  Lawrence  River 
Resesurch  and  Education  Fund,  water 
temperature,  land  and  vegetation 
management  plans,  shoreline 
stabilization  plan,  navigation 
enhancements,  and  recreation.  The 
Settlement  Accord  specifically  adopts 
and  incorporates  (1)  five  individual 
agreements,  and  (2)  a  letter  of 
understanding  between  NYPA  and 
National  Marine  Fisheries  Service. 

NYPA  requests  that  the  Commission 
accept  and  incorporate  into  any  new 
license  the  protection,  mitigation,  and 
enhancement  measures  stated  in  the 
Settlement  Accord.  Comments  and  reply 
comments  on  the  Settlement  Accord 
and  supporting  documentation  are  due 
on  the  dates  listed  above. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  the  Commission's  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2-A,  Washington,  DC  20426.  or 
by  calling  (202)502-8371.  In  addition, 
the  application  may  be  viewed  and/or 
printed  via  the  internet  through  FERC's 
Home  Page  [http://www.ferc.gov).  From 
FERC's  Home  Page  on  the  internet,  the 
application  and  other  filings  and 
issuances  regarding  this  application  are 
available  in  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  To  access  this  information  in 
FERRIS,  for  the  St.  Lawrence 
Hydroelectric  Project  license 
application,  enter  the  application's 
docket  number  (i.e..  P-2000)  and  sub- 
docket  number  (i.e.,  036)  where 


specified.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  of  the 
application  is  also  available  for 
inspection  and  reproduction  bom  the 
applicant  at  the  address  in  item  h. 
above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-3797  Filed  2-14-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  No.  RM9&-1-000] 

Regulationa  Governing  Off-the-Record 
Communications;  Public  Notice 

February  11.2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commimications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any  . 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
doctunent  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with,  Rule 
2010,  18  CFR  385.2010. 


Exempt  off-the'record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  docmnent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Prohibited 

Date  Filed:  Presenter  or  Requester. 

1.  Project  No.  2816-020  2-3-03  Robert 
L.  Carey,  Jr. 

Exempt 

Date  Filed:  Presenter  or  Requester. 

1.  CP02-78-000,  2-6-03,  Jeff  Shenot 

2.  CP02-396-000,  2-6-03,  S.  Rene* 

Hypes 

3.  Project  No.  2042-000,  2-6-03,  Frank 

Winchell 

4.  Project  No.  2069-007,  2-7-03, 
Charles  Hall,  Nan  Allen,  Dianne 
Rodman 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-3798  Filed  2-14-03;  8:45  am) 

BIUJNG  CODE  67ir-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7452-81 

EPA  Science  Advisory  Board; 
Ecological  Proceaaes  and  Effects 
Committee  Meeting— Notification  of  a 
Change  in  tlie  Ageinda  and  the  Raquest 
for  Public  Comment 

Purpose  of  this  Notice — ^To  advise  of 
a  change  in  the  agenda  for  the  advisory 
committee  meeting  advertised  in  68  FR 
4775,  January  30,  2003.  As  noted  in  that 
FR  Notice,  the  Ecological  Processes  and 
Effects  Committee  (EPEC)  of  the  U.S. 
EPA  Science  Advisory  Board  (SAB)  will 
meet  on  Thiu^day  and  Friday,  February 
13-14,  2003.  Although  a  formal 
Consultation  on  the  EPA  Office  of 
Waters'  "Guidelines  for  Deriving 


Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  was 
scheduled  for  that  meeting,  it  has  since 
been  changed  to  a  briefing.  Other 
agenda  items  are  unchanged  and  the 
meeting  location  remains  imchanged. 
In  the  above  cited  Federal  Register 
notice,  we  stated  that  public  comments 
(information,  analysis  or  other 
docmnentation)  will  be  accepted  until 
February  7,  2003  on  the  EPEC  member 
biosketches  for  the  purpose  of  helping 
us  to  ensure  a  balanced  panel  for  the 
Consultation  that  was  originally 
planned.  Since  the  Consultation  will  not 
take  place  at  this  time  and  no  advice  is     • 
being  developed  or  provided  by 
individuals  on  the  Panel  as  a  result  of 
receiving  briefings,  we  are  no  longer 
seeking  comments  on  the  biosketches. 
Any  comments  received  at  the  address 
listed  in  the  Federal  Register  notice 
(through  the  date  of  the  meeting)  will  be 
considered  in  the  event  that  the  SAB 
conducts  a  formal  Consultation  on  this 
topic  in  the  future. 

FOR  FURTHER  INFORMATION:  Any  member 
of  the  public  wishing  further 
information  concerning  this  meeting, 
should  contact  Mr.  Lawrence  Martin, 
Designated  Federal  Officer,  USEPA 
Science  Advisory  Board  (1400A),  Suite 
6450,  1200  Peimsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-6497;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
inartin.lawTence@epa.gov.  Information 
concerning  this  meeting  can  be  found  at 
the  following  Web  site:  http:// 
www.epa.gov/sab/panels/ 
epecpubmtg021303.htm. 

Dated:  February  7,  2003. 
A.  Robert  Flaak, 

Acting  Deputy  Director,  EPA  Science 
Advisory  Board  Staff  Office. 

(FR  Doc.  03-3841  Filed  2-14-03;  8:45  am] 

aajJNG  CODE  6560-SO-P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Renewal  of  FASAB  Ctiarter 

agency:  Federal  Accounting  Standards 

Advisory  Board. 

action:  Renewal  of  FASAB  Charter. 

Board  Action:  Pursuant  to  31  U.S.C. 
3511(d),  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  as 
amended,  and  the  FASAB  Rules  Of 
Procedme,  as  amended  in  October, 
1999,  notice  is  hereby  given  that  under 
the  authority  and  in  furtherance  of  the 
objectives  of  31  U.S.C.  3511(d),  the 
Secretary  of  the  Treasury,  the  Director  of 
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OMB.  and  the  Comptroller  General  (the 
Sponsors)  have  established  and  agreed 
to  continue  an  advisory  conunittee  to 
consider  and  recommend  accounting 
standards  and  principles  for  the  Federal 
government. 

FOR  FURTHER  INFORMATION:  Or  to  Obtain 
a  Copy  of  the  Charter.  Contact:  Wendy 
M.  Comes,  Executive  Director,  441  G  St., 
NW.,  Mail  Stop  6K17V,  Washington,  DC 
20548.  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  31  U.S.C.  3511(0),  Pub.  L  92-463. 

Dated:  February  10,  2003. 
Wendy  M.  Comes, 

Executive  Director. 

(FR  Doc.  03-3768  Filed  2-14-03;  8:45  am] 

BILLING  CODE  1610-01-M 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Issuance  of  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  24 

AGENCY:  Federal  Accounting  Standards 
Advisory  Board. 

ACTION:  Notice  of  Issuance  of  Statement 
of  Federal  Financial  Accounting 
Standards  (SFFAS)  No.  24. 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  Rules 
of  Procedure,  as  amended  in  October. 
1999,  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  has  issued  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  24.  Selected  Standards  for 
the  Consolidated  Financial  Report  of  the 
United  States  Government. 

The  Board  approved  the  Statement  in 
October  2002,  and  submitted  it  to 
FASAB  principals  for  a  90-day  review. 
'  The  review  period  closed  on  January  27. 
2003. 

SFFAS  No.  24  states  for  the  first  time 
that  all  SFFAS's  apply  to  aU  Federal 
entities  (including  the  consolidated 
Government-wide  entity)  unless  a 
standard  specifically  provides 
otherwise.  In  addition,  it  clarifies  that 
the  Statement  of  Budgetary  Resources 
and  Statement  of  Financing,  while 
relevant  for  agencies  executing  the 
budget,  are  not  required  for  the 
Government-wide  CFR. 

However,  SFFAS  24  requires  new 
statements  for  the  CFR,  but  not  for 
agencies  or  departments.  The  new 
statements  provide  information  on  net 
operating  revenue  (or  cost),  budget 
siuplus  (or  deficit),  and  cash.  The  new 
statements  are  principal  CFR  financial 
statements  and  are  to  be  presented  on  a 
comparative  basis. 


The  standards  prescribed  in  SFFAS 
No.  24  are  effective  for  periods 
beginning  after  September  30,  2001. 
Hard  copies  of  the  statement  will  be 
mailed  to  the  FASAB  mailing  list.  It  is 
also  available  on  the  FASAB  web  site  at 
http://www.fasab.gov  or  by  calling  202- 
512-7350. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St..  NW..  Mail  Stop  6K17V. 
Washington.  DC  20548.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  February  10,  2003. 
Wendy  M.  Comes, 
Executive  Director. 

[FR  Doc.  03-3766  Filed  2-14-03;  8:45  am) 
BH.LINQ  COOE  1610-01-M 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Issuance  of  Statement  of  Federal 
Financial  Accounting  Concepts 
(SFFAC)  No.  4 

agency:  Federal  Accounting  Standards 
Advisory  Board. 

action:  Notice  of  issuance  of  statement 
of  Federal  Financial  Accounting 
Concepts  (SFFAC)  No.  4. 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  as  amended,  and  the  FASAB  Rules 
Of  Procedure,  as  amended  in  October. 
1999.  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  has  issued  Statement  of 
Federal  Financial  Accounting  Concepts 
(SFFAC)  No.  4.  Intended  Audience  and 
Qualitative  Characteristics  for  the 
Consolidated  Financial  Report  of  the 
United  States  Government. 

The  Board  approved  the  Concept  in 
October  2002,  and  submitted  it  to 
FASAB  principals  for  a  90-day  review. 
The  review  period  closed  on  January  27, 
2003. 

SFFAC  No.  4  identifies  the  primary 
audience  of  the  Consolidated  Financial 
Report  of  the  U.S.  Government  (CFR)  as 
external  users  represented  by  citizens 
and  their  intermediaries.  Fiulher.  it 
describes  the  characteristics  of  the 
audience  and  the  qualitative 
characteristics  FASAB  believes  will  aid 
in  meeting  the  financial  reporting 
objectives  of  the  CFR.  Findly,  the 
concepts  document  provides  that  the 
CFR  should  be  a  "general  purpose" 
report  that  should  be  highly 
understandable  and  timely. 

The  concepts  prescribed  in  SFFAC 
No.  4  are  effective  for  periods  beginning 


after  September  30.  2002.  Hard  copies  of 
the  concept  will  be  mailed  to  the 
FASAB  mailing  list.  It  is  also  available 
on  the  FASAB  web  site  at  http:// 
www.fasab.gov  or  by  calling  202-512- 
7350. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes.  Executive  Director.  441 
G  St. ,  NW. ,  Mail  Stop  6K1 7V. 
Washington.  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  February  10.  2003. 
Wendy  M.  Comes, 

Executive  Director. 

[FR  Doc.  03-3767  Filed  2-14-03;  8:45  ami 

BILUNG  CODE  1610-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Open  Commission  Meeting  Scheduled 
for  February  13, 2003,  Cancelled; 
Sunshine  Act 

February  11,  2003. 

The  Federal  Communications 
Commission  has  cancelled  the  Open 
Meeting  on  the  subjects  listed  below, 
previously  scheduled  for  Thursday, 
February  13.  2003.  at  445  12th  Street 
SW..  Washington.  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Office  of  Engineering  and  Technology — 
Title:  Revisions  of  Part  15  of  the 
Commission's  Rules  Regarding  Ultra- 
Wideband  Transmission  Systems  (ET 
Docket  No.  98-153).  Summary:  The 
Commission  will  consider  a  Memorandum 
Opinion  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  addressing  the 
fourteen  petitions  for  reconsideration  filed 
in  response  to  the  First  Report  and  Order 
in  this  proceeding.  The  First  Report  and 

■  Order  established  the  standards  that  permit 
the  unlicensed  operation  of  ultra-wideband 
devices. 

2 — Consumer  and  Governmental  Affairs — 
Title:  Amendment  of  Part  1,  Subpart  N  of 
the  Commission's  Rules  Concerning  Non- 
Discrimination  on  the  Basis  of  Disability  in 
the  Commission's  Programs  and  Activities. 
Summary:  The  Commission  will  consider 
an  Order  to  update  and  enhance  its  rules 
regarding  access  for  persons  with 
disabilities  to  Commission  programs  and 
activities,  as  found  in  Subpart  N  of  Part  1 
of  the  Commission's  rules. 

3— Wireline  Competition— 7/fye:  Review  of 
the  Section  251  Unbundling  Obligations  of 
Incumbent  Local  Exchange  Carriers  (CC 
Docket  No.  01-338),  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98),  Deployment  of 
Wireline  Services  Offering  Advanced 
Telecommunications  Capability  (CC 
Docket  No.  98-147),  and  Appropriate 
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Framework  for  Broadband  Access  to  the 
Internet  over  Wireline  Facilities  (CC  . 
Docket  No  02-33).  Summary:  The 
Commission  will  consider  a  Report  and 
Order  concerning  incumbent  local 
exchange  carriers'  obligation  to  make 
elements  of  their  networks  available  on  an 
unbundled  basis. 

Additional  information  concerning  this 
meeting  may  be  obtained  from  David  Fiske, 
Office  of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary.  « 

(FR  Doc.  03-3914  Filed  2-12-03;  4:13  pm] 

BIUJNO  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

summary:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance  Officer 
Cindy  Ayouch —  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3829);  OMB  Desk 
Officer  Joseph  Lackey — Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 

Final  Approval  Under  OMB  Delegated 
Authority  of  The  Extension  For  Three 
Years,  With  Revision,  of  the  Following 
Reports: 

Report  title:  Survey  of  Terms  of  Bank 
Lending 

Agency  form  number:  FR  2028A,  FR 
2028B. and  FR  2028S 


OMB  control  number:  7100-0061 

Frequency:  Quarterly 

Reporters:  commercial  banks  (all  three 
reports)  and  U.S.  branches  and  agencies 
of  foreign  banks  (FR  2028A  and  FR 
2028S) 

Annual  reporting  hours:  8.095  hours 

Estimated  average  hours  per  response: 
FR  2028A:  4.0.  FR  2028B:  1.5.  FR  2028S: 
0.1. 

-  Number  of  respondents:  FR  2028A: 
398.  FR  2028B:  250.  FR  2028S:  567. 

Small  businesses  are  afi^ected. 

General  description  of  report:  This 
information  collection  is  volimtary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  Survey  of  Terms  of 
Bank  Lending  provides  unique 
information  concerning  the  price  and 
certain  nonprice  terms  of  loans  made  to 
businesses  and  farmers  by  conunercial 
banks.  The  reports  are  completed  for  the 
first  full  business  week  of  the  mid- 
month  of  each  quarter  (February,  May, 
August;  and  November).  The  FR  2028A 
and  B  collect  detailed  data  on 
individual  loans  made  during  the 
stuT/ey  week.  The  FR  2028S  collects  the 
prime  interest  rate  for  each  day  of  the 
survey.  From  these  sample  STBL  data, 
estimates  of  the  terms  of  business  and 
farm  loans  extended  during  the 
reporting  week  at  all  insured  U.S. 
commercial  banks  are  constructed.  The 
estimates  for  business  loans  are 
published  in  the  quarterly  E.2  release, 
"Survey  of  Terms  of  Bank  Lending," 
while  estimates  for  farm  loans  are 
published  in  the  quarterly  E.15  release, 
"Agricultural  Finance  Databook." 

Current  actions:  On  December  3, 
2002,  the  Federal  Reserve  published  a 
notice  soliciting  comments  for  60  days 
on  proposed  revisions  to  the  Survey  of 
Terms  of  Bank  Lending  (67  FR  71969). 
The  notice  described  the  Federal 
Reserve's  proposal  to  revise  the  FR 
2028A  by:  (1)  adding  a  field  for  the  date 
on  which  the  terms,  including  pricing, 
for  loans  made  under  formal 
commitment  became  effective.  (2) 
reducing  the  number  of  base  pricing  rate 
options  from  five  to  one,  (3)  deleting  the 
item  indicating  whether  loans  are 
callable,  (4)  modifying  the  format  of  the 
recalculation  and  maturity  date  items, 
and  (5)  making  minor  clarifications  to 
the  instructions.  The  Federal  Reserve 
also  proposed  to  revise  the  FR  2028B  by 
modifying  the  format  of  the 
recalculation  and  maturity  date  items. 
The  FR  2028A  and  FR  2028B  reporting 
instructions  will  be  revised  according  to 
the  proposed  changes,  with  other  minor 
clarifications.  No  changes  are  being 
made  to  the  FR  2028S.  The  Federal 
Reserve  did  not  receive  any  comments 


on  the  proposed  changes.  The  revisions 
to  the  reporting  forms  and  instructions 
will  be  effective  for  the  May  2003 
survey  week. 

Board  of  Governors  of  the  Federal  ^ 
Reserve  System.  February  11.  2003. 

lennifer  J.  lohnson 

Secretary  of  the  Board.  • 

[FR  Doc.  03-3822  Filed  2-14-03;  8:45  am] 
BIUJN6  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part  , 
225).  and  all  other  applicable  statutes 
and  regulations  to  become^a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act.(12  U.S.C.  1842(c)).  If  the     , 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  compemy  complies  with  the 
standards  in  section  4  ni  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments   . 
regarding  each  of  these  applications 
must  be  received  at  the  Reserx'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  14. 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pealrl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Ruff  Management  LLC,  Longview. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  1  percent  general 
partner  interest  in  Ruff  Partners,  Ltd.', 
Longview.  Texas,  and  thereby  indirectly 
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acquire  shares  of  First  State  Bank  of 
Hallsville.  Hallsviile.  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  The  Charles  Schwab  Corporation, 
San  Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Charles 
Schwab  Bank,  N.A.,  Reno,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  11.  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-.3823  Filed  2-14-03;  8:45  ami 
BILLING  C006  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Grants  for  Education 
Programs  in  Occupational  Safety  and 
Healtii,  Program  Announcement 
#03001 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disea.se,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Grants  for  Education  Programs 
in  Occupational  Safety  and  Health.  Program 
Announcement  #03001. 

Times  and  Dates:  7:30  a.m.-8  a.m.,  March 
3,  2003 — open. 

8  a.m.-6  p.m.,  March  3,  2003 — closed. 

8  a.m.-5:30  p.m.,  March  4,  2003— closed. 

8  a.m.-12:30  p.m.,  March  5,  2003 — closed. 

Place:  Embassy  Suites,  10  E.  River  Center 
Blvd.,  Covington,  KY  41011,  859.261.8400. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  l,aw 
92-463. 

Matters  to  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  03001. 

Contact  Person  for  More  Information: 
Bernadine  Kuchinski,  Ph.D.,  Occupational 
Health  Consultant,  National  Institute  for 
Occupational  Safety  and  Health,  CDC,  4676 
Columbia  Parkway,  Cincinnati,  Ohio, 
telephone  (513)  533-8511. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 


T 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registryp 

Dated:  February  5,  2003. 
Alvin  Hall, 
Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Con/r*/  and 
Prevention  (CDC). 
|FR  Doc.  03-3810  Filed  2-13-03;  1:15  pm] 

BILUNG  COOe  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  am-4:30  p.m., 
February  26,  2003;  8  a.m.-3  p.m.,  February 
27,  2003. 

Place:  Atlanta  Marriott  Century  Center, 
2000  Century  Boulevard,  NE.,  Atlanta, 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:The  agenda  will 
include  a  discussion  on  the  influenza  vaccine 
ACIP  recommendation;  update  on  U.S. 
influenza  vaccine  strains;  update  on  vaccine 
supply:  update  on  smallpox  program 
implementation;  recommendations  for 
storage  of  vaccines;  update  on  lOM 
immunization  safety  review  committee 
meetings;  DTaP-HepB-IPV  Vaccine  for  infants 
born  to  HBsAG+  mothers;  availability  of 
child  and  adult  immunization  schedule  in 
PDA  format:  evidence-based  tables  in  ACIP 
recommendations;  public  participation  in 
formulating  vaccine  policy;  vaccinating 
cochlear  implant  recipients  for  meningitis 
and  pneumococcal  disease;  update  on  effect 
of  pneumococcal  conjugate  vaccine  on 
disease  following  introduction;  impact  of 
varicella  vaccination  program  on  herpes 
zoster;  and  update  on  the  HIV  vaccine 
working  group. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

As  provided  under  41  CFR  102-3.150(b), 
the  public  health  urgency  of  this  agency 
business  requires  that  the  meeting  be  held 


prior  to  the  first  available  date  for  publication 
of  this  notice  in  the  Federal  Register. 

Contact  Person  for  More  Information: 
Demetria  Gardner,  Epidemiology  and 
Surveillance  Division,  National 
Immunization  Program,  CDC.  1600  Clifton 
Road.  NE..  (E-61),  Atlanta,  Georgia  30333, 
telephone  404/639-8096,  fax  404/639-8616. 

The  Director,  Management  Analysis  and 
Services  Office,  has  l>een  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  mana^ment  activities  for 
both  the  CDC  and  ATSDR. 

Dated:  February  10,  2003. 
Joseph  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-3771  Filed  2-14-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-367, 367a,  b, 
and  c,  CMS-1957,  CMS-R-48] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy,  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate  Program — Manufacturers;  Form 
Afo.:  0938-0578;  f/se;  Section  1927 
requires  drug  manufacturers  to  enter 


into  and  have  in  effect  a  rebate 
agreement  with  the  Federal  Government 
for  States  to  receive  funding  for  drugs 
dispensed  to  Medicaid  recipients; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  570;  Total  Annual 
Responses:  2,280;  Total  Annual  Hours: 
54,780. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  SSO  Report  of 
State  Buy-In  Problems  and  Supporting 
Regulation  at  42  CFR  407.40;  Form  No.: 
CMS-1957;  Use:  The  CMS-1957  is     ' 
issued  to  assist  with  communications 
between  the  Social  Security  District 
Offices,  Medicaid  State  Agencies  and 
CMS  Central  Offices  in  the  resolution  of 
beneficiary  entitlement  under  state  buy- 
ins.  It  is  used  when  a  problem  arises 
which  cannot  be  resolved  thru  normal 
data  exchange.  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
households.  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
3,000;  Total  Annual  Hours:  1075. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital  COP- 
42  CFR  482,  482.12.  482.13,  482.22, 
482.27,  482.30.  482.41.  482.43.  482.53. 
482.56.  482.57,  482.60,  482.61,  482.62, 
482.66.  485.618.  and  485.631.;  Form 
No.:  CMS-R-48  (OMB  #  0938-0328); 
Use:  Hospitals  seeking  to  participate  in 
the  Medicare  and  Medicaid  programs 
must  meet  the  Conditions  of 
Participation  (COP)  for  Hospitals.  42 
CFR  part  482.  The  information 
collection  requirements  contained  in 
this  package  are  needed  to  implement 
the  Medicare  and  Medicaid  COP  for 
hospitals.;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government.  State,  Local,  or 
Tribal  Gov.;  Number  of  Respondents: 
6,01 7;  Total  Annual  Responses:  6.01 7; 
Total  Annual  Hours:  3.737.303.00. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/ pra/ default. asp,  or  E-mail 
yoiu  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address; 


CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances.  Attention:  Dawn  Willinghan. 
Room:  C5-14-03.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Dated:  February  6,  2003. 
John  P.  Burke,  III, 

CMS  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

[FR  Doc.  03-3785  Filed  2-14-03;  8:45  am] 

BILUNG  CODE  4120-03-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CM&-R-96,  CMS-R- 
5,  CMS-R-245,  CMS-R-209  and  CMS-718 
BR,  719  BP,  720  BP,  721  BP,  SUM,  Staffing, 
SC1,andSC2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  cind  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hufnan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Emergency  and 
Foreign  Hospital  Services — Beneficiary 
Statement  in  Canadian  Travel  Claims 
and  Supporting  Regulations  in  42  CFR, 
section  424.123;  Form  No.:  CMS-R-96 
(OMB#  0938-0484);  Use:  Payment  may 
be  made  for  certain  Part  A  inpatient 


hospital  services  and  Part  B  outpatient 
hospital  services  provided  in  a  non- 
participating  U.S.  or  foreign  hospital 
when  services  are  necessary  to  prevent 
the  death  or  serious  impairment  of  the 
health  of  the  individual.  This  statement 
must  be  submitted  by  the  beneficiary  to 
support  their  claim  for  payment.; 
Frequency:  On  occasion;  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  1,100;  Total 
Annual  Responses:  1.100;  Total  Annual 
Hours:  275. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Physician 
Certifications/Recertifications  in  Skilled 
Nursing  Facilities  (SNFs)  Manual 
Instructions  and  Supporting  Regulations 
in  42  CFR  section  424.20;  Form  No.: 
CMS-R-5  (OMB#  0938-0454);  Use.  This 
information  collection  requires  SNFs  to 
keep  record  of  physician  certifications 
and  recertifications  of  information  such 
as  the  need  for  care  and  services, 
estimated  duration  of  the  SNF  stay,  and 
plan  for  home  care;  Frequency:  On 
occasion;  Affected  Public:  State,  Local 
or  Tribal  Government,  Individuals  or. 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions:  Number  of 
Respondents:  2,068.716;  Total  Annual 
Responses:  883,838;  Total  Annual 
Hours:  441,793. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  and 
Medicaid  Programs  Use  of  the  OASIS  as 
Part  of  the  CoPs  for  HHAs  and 
Supporting  Regulations  in  part  484  of  42 
CFR;  Form  No.:  CMS-R-245  (OMB# 
0938-0760);  Use:  This  regulation 
requires  HHAs  to  use  a  standard  core 
assessment  data  set,  the  OASIS,  to 
collect  information  and  to  evaluate 
adult  non-maternity  patients.  In 
addition,  data  from  the  OASIS  will  be' 
used  for  purposes  of  case  mix  adjusting 
patients  under  home  health  PPS  and 
will  facilitate  the  production  of 
necessary  case  mix  information  at 
relevant  time  points  in  the  patient's 
home  health  stay.  Modifications  have 
been  made  to  currently  approved  OASIS 
forms  to  allow  for  the  preservation  of 
masking  of  personally  identifiable 
information  for  the  non-Medicare/non- 
Medicaid  individuals;  Frequency:  Upon 
patient  assessment;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions.  Federal  Government, 
State.  Local,  or  Tribal  Government; 
Number  of  Respondents:  7.100;  Total 
Annual  Responses:  9,510,900;  Total 
Annual  Hours:  8.013,013. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
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approved  collection;  Title  of 
Information  Collection:  Medicare  and 
Medicaid  Programs;  Use  and  Reporting 
OASIS  Data  as  Part  of  the  CoPs  for 
HHAs  and  Supporting  Regulations  in  42 
CFR  484.11  and  484.20;  Form  No.: 
CMS-R-209  (OMB#  0938-0761);  Use: 
HHAs  are  required  to  report  data  from 
the  OASIS  as  a  condition  of 
participation.  Specifically,  the  above 
named  regulations  sections  provide 
guidelines  for  HHAs  for  the  electronic 
transmission  of  the  OASIS  data  as  well 
as  responsibilities  of  the  State  agency  or 
OASIS  contractor  in  collecting  and 
transmitting  this  information  to  HCFA. 
These  requirements  are  necessary  to 
achieve  broad-based,  measurable 
improvement  in  the  quality  of  care 
furnished  through  Federal  programs, 
and  to  establish  a  prospective  payment 
sy«tem  for  HHAs.;  Frequency:  Monthly; 
Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government,  State.  Local,  or 
Tribal  Government;  Number  of 
Respondents:  6.900;  Total  Annual 
Responses:  85.200;  Total  Annual  Hours: 
838.408. 

5.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Business 
Proposal  Formats  for  Quality 
Improvement  Organizations  (QIOs) — 
previously  known  as  Peer  Review 
Organizations  and  Supporting 
Regulations  in  42  CFR.  Section 
475.101 — 475.107;  Form  No.:  CMS-718- 
721  (OMB#  0938-0579);  l/se.The 
submission  of  proposal  information  by 
current  QIOs  and  other  bidders,  on  the 
appropriate  forms,  will  satisfy  CMS's 
need  for  meaningful,  consistent,  and 


verifiable  data  with  which  to  evaluate 
contract  proposals;  Frequency:  tri- 
annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
20;  Total  Annual  Responses:  20;  Total 
Annual  Hours:  455. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  February  6,  2003. 
)ohn  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clean  nee  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
(FR  Doc.  03-3786  Filed  2-14-03;  8:45  am) 

BILUNG  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Tiae:  (1)  TANF  Data  Report,  ACF- 
199;  (2)  SSP-MOE  Data  Report,  ACF- 
209. 

OMB  No..  0970-0199. 

Description:  States,  the  District  of 
Columbia  and  certain  U.S.  territories  are 
required  by  42  U.S.C.  611  and  45  CFR 
part  265  to  collect  on  a  monthly  basis 
and  report  to  HHS  on  a  quarterly  basis 
a  wide  variety  of  disaggregated  case 
record  information  for  their  programs 
funded  under  TANF.  If  a  respondent 
wants  to  qualify  for  a  high  performance 
bonus  or  receive  a  caseload  reduction 
credit,  the  respondent  must  submit 
similar  data  for  its  separate  state 
programs.  A  respondent  may  comply 
with  these  requirements  by  collecting 
and  submitting  case  record  information 
for  its  entire  caseload  or  for  a  portion  of 
'  the  caseload  that  is  obtained  through  the 
use  of  scientifically  acceptable  sampling 
methods.  HHS  collects  the  information 
electronically  through  the  use  of  the 
TANF  Data  Report  (ACF-1 99)  and  the 
SSP-MOE  Data  Report  (ACF-209)  and 
their  associated  TANF  Sampling  and 
Statistical  Methods  Manual.  HHS  is 
proposing  to  extend  this  information 
collection  for  another  three  years. 

Respondents:  The  50  States  of  the 
United  States,  the  District  of  Columbia. 
Guam,  Puerto  Rico,  and  the  United 
States  Virgin  Islands. 


Annual  Burden  Estimates 


Instrument 


TANF  Data  Report,  ACF-1 99 
SSP-MOE  Data  Report 


Number  of 
respondents 


54 
17 


Number  of  re- 
sponses per 
respondent 


4 

4 


Average  bur- 
den hours  per 
response 


2.193.74 
1.662 


Estimated  Total  Annual  Burden  Hours 


Total  burden 
hours 


473.848 
113,016 


586.864 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Feunilies  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
conunents  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Administ|«tion, 


Office  of  Information  Services.  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  bf  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  10,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer, 
[FR  Doc.  03-3856  Filed  2-14-03;  8:45  am] 
BNJJNG  CODE  4184-01-11 


DEPARTMENT  OF11EALTH  AND 
HUMAN  SBtViCES 

Afknkiisb  atiuii  for  Ctiildrsn  and   ' 
FamiHSft 

Proposed  Information  Collection 
Activity;  Comment  Request 

Prop<Med  Projects 

Title:  45  CFR  part  95,  section  F. 

OMB  No.:  0992-0005. 

Description:  The  advance  planning 
document  (APD)  process,  established  in 
the  rules  at  45  CFR  part  95,  subpart  F, 
is  the  procedure  by  which  States  request 
and  obtain  approval  for  Federal 
financial  participation  in  their  cost  of 
acquiring  automatic  data  processing 

Annual  Burden  Estimates 


equipment  and  services.  The  APD 
submitted  by  the  State  Agency  provides 
the  Department  of  Health  and  Human 
Services  (HHS)  with  the  following 
informatic»L  necessary  to  determine  the 
State's  need  to  acquire  the  requested 
ADP  equipment  and/or  services: 

1.  A  statement  of  need; 

2.  A  requirements  analysis  and 
feasibility  study; 

3.  A  cost  benefit  analysis; 

4.  A  proposed  activity  schedide;  and, 

5.  A  proposed  budget. 
DHHS'  determination  of  a  State 

agency's  need  to  acquire  requested  ADP 
equipment  of  services  is  authorized  at 
sections  402(a)(5).  452(a)(1).  1902(a)(4) 
and  1102  of  the  Social  Seciuity  Act. 


Instrument 


Advance  Planning  Document  

RFP  and  Contract 

EmergerKy  Funding  Request  

Service  Agreements  

Biennial  Reports  

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


50 
50 
27 

14 


50 


Numt)er  of  re- 
sponses per 
respondent 


1.84 

1.54 

1 

1 


1 


Average  bur- 
den hours  per 
response 


60 

1.5 

1 

1 


1.5 


Total  burden 
hours 


5.520 

115.5 

27 

14 


75 
5,751.5 


Respondents 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  shoidd  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  10,  2003. 
Robert  Sai^gis,  * 

Reports  Clearance  Officer. 

[FR  Doc.  03-3857  Filed  2-14-03;  8:45  am] 

BILUNG  COOE  4S4-^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Building  Strong  Families 
Demonstration  and  Evaluation. 

OMB  No.:  New  collection. 

1.  Description:  The  Building  Strong 
Families  (BSF)  project  is  an  important 
opportimity  to  leam  whether  well- 
designed  interventions  can  help  couples 
fulfill  their  aspirations  for  a  healthy 
marriage  and  a  strong  family.  The 
project  will  assess  the  net  impact  of 
interventions  with  low-income,  imwed 
couples  beginning  around  the  time  of  a 
child's  birth.  The  programs  will  be 
designed  to  help  such  couples 
strengthen  their  relationship,  achieve  a 


healthy  marriage  if  that  is  the  path  they 
choose,  and  thus  enhance  child  and 
family  well-being.  The  programs  will  be 
designed  around  two  main  components. 
First,  the  programs  will  provide 
instruction  and  support  to  improve 
marriage  and  relationship  skills  and 
enhance  couples'  imderstanding  of 
marriage.  This  focus  is  the  distinctive 
component  of  the  BSF  project.  In 
addition,  BSF  programs  will  provide  a 
variety  of  other  services  that  could  help 
low-income  couples  sustain  a  healthy 
relationship  [e.g.,  employment 
assistance).  The  early  project  period  will 
be  used  to  gather  information  from 
multiple  sources  in  order  to  develop 
program  models  to  be  tested  and 
evaluated.  One  important  source  of 
information  will  be  low-income  unwed 
parents  and  newly  married  couples. 

2.  Respondents:  The  respondents  for 
the  Focus  Group  Protocols  and 
information  sheets  are  low-income, 
immarried,  expectant  or  recent  parents 
and  newly  married  couples  with 
children  who  volunteer  to  participate  in 
focus  groups.  The  attendance  goal  for 
each  group  is  eight  to  12  people  in  a 
total  of  26  focus  groups  for  a  total  of  208 
to  312  respondents.  Eight  types  of  focus 
groups  are  planned:  mothers  alone, 
fathers  alone,  unwed  couples,  and 
recently  married  couples  in  each  of  two 
settings.  The  planned  settings  are:  (1) 
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Selective  settings  [i.e.,  venues  selected 
in  which  we  have  or  can  establish 
relationships  with  organizations  that 
can  identify  and  encourage  participation 
by  low-income  couples/parents)  in 


order  to  gain  information  and  insights 
early  in  die  project  development  period; 
and  (2)  site-specific  settings,  after 
programs  become  part  of  the  formal 
study,  to  help  inform  site-specific 

,    Annual  Burden  Estimates 


program  designs  to  address  needs 
among  the  target  population.  The 
selective  settings  will  be  the  focus  of  the 
first  round  of  information  collection. 


lostmment 


Focus  Group  Protocol 
Information  Sheet  


Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


144 
144 


Number  of  re- 
sponses per 
respondent 


Average  burden 
hours  per 
response 


1.5 
.10 


Total  burden 
hours 


216 
14.4 


230.4 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  tide  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  February  10,  2003. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  03-3858  Filed  2-14-03;  8:45  am) 

BNJJNO  COM  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Infomratlon  Collection 
Activity;  Comment  Request 

Proposed  Project:  Collection  of  data 
on  Ainerican  Indian  and  Alaska  Native 

Annual  Burden  Estimates 


Instrument 


Tribal  TANF  Data  repotls  .... 
Estimated  Total  Burden: 


Number  of 
respondents 


56 


needy  families  receiving  temporary 
assistance  &om  programs  operated  by 
American  Indian  and  Alaska  Native 
entities  (Indian  tribes). 

Title:  Tribal  Temporary  Assistance 
For  Needy  Families  Program  (Tribal 
TANF)  Data  Reporting  Instructions  and 
Requirements. 

OAfB  No.  0970-0215. 

Description:  42  U.S.C.  612  (section 
412  of  the  Social  Security  Act — the 
Act-— as  amended  by  Pub.  L.  104-193. 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996_PRWORA)  mandates  that 
Federally  recognized  Indian  tribes  with 
an  approval  tribal  TANF  program 
collect  and  submit  to  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (HHS)  data  on  the  recipients 
served  by  their  programs.  Instructions 
and  requirements  for  submitting  that 
data  are  the  subject  of  this  request  for 
comments. 

Respondients:  Indian  tribes  that  have 
an  approved  tribal  TANF  program. 


Number  of  re- 
sponses per 
respondent 


24 


Average  bur- 
den hours  per 
response 


SO 


Total  txjrden 
hours 


67.200 
67,200 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 


L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  tide  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  iidbrmation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
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Dated:  February  10.  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-3859  Filed  2-14-03;  8:45  am) 

BHJJNG  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03liM»34] 

Agency  Information  Collection 
Activities;  Proposed  CoHectton; 
Comment  Request;  FDA  Safety  Alert/ 
Public  Health  Advisory  Readership 
Survey 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  reqtiired  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
the  FDA  Safety  Alert/Public  Health 
Advisory  Readership  Survey. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  21,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 


docket  number  foiuid  in  Inrackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Pe^y  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to' provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,. including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

FDA  Safiety  Aleit/Pablic  Healdi 
Advisory  Readership  Survey  (OMB 
Control  No.  0910-0341)— Extension 


Section  705(b)  (21  U.S.C.  375(b))  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  authorizes  FDA  to 
disseminate  information  concerning 
imminent  danger  to  public  health  by 
any  regulated  product.  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
communicates  these  risks  to  user 
commimities  through  two  publications: 
(1)  The  FDA  Safety  Alert  and  (2)  the 
Public  Health  Advisory.  Safety  alerts 
and  advisories  are  sent  to  organizations 
such  as  hospitals,  nursing  homes, 
hospices,  home  health  care  agencies, 
manufacturers,  retail  pharmacies,  and 
other  health  care  providers.  Subjects  of 
previous  alerts  included  spontaneous 
combustion  risks  in  large  quantities  of 
patient  examination  gloves,  hazards 
associated  with  the  use  of  electric 
heating  pads,  and  retinal  photic  injuries 
from  operating  microscopes  during 
cataract  surgery. 

Section  1701(a)(4)  (42  U.S.C. 
300u(a)(4)  of  the  Public  Health  Service 
Act  authorizes  FDA  to  conduct  research 
relating  to  health  information.  FDA 
seeks  to  evaluate  the  clarity,  timeliness, 
and  impact  of  safety  alerts  and  public 
health  advisories  by  surveying  a  sample 
of  recipients.  Subjects  will  receive  a 
questioimaire  to  be  completed  and 
retiuned  to  FDA.  The  information  tt)  be 
collected  will  address  how  clearly 
actions  for  reducing  risk  are  explained, 
the  timeliness  of  the  information,  and 
whether  the  reader  has  taken  any  action 
to  eliminate  or  reduce  risk  as  a  result  of 
information  in  the  alert.  Subjects  will 
also  be  asked  whether  they  wish  to 
receive  futiu^  alerts  electronically,  as 
well  as  how  the  safety  alert  program 
might  be  improved. 

The  information  collected  will  be 
used  to  shape  FDA's  editorial  policy  for 
the  safety  alerts  and  public  health 
advisories.  Understanding  how  target 
audiences  view  these  publications  will 
aid  in  deciding  what  changes  should  be 
considered  in  their  content,  format,  and 
method  of  dissemination. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .^€^mated  /Vnnual  Reporting  Burden' 

No.  of  Respondents 

AnnuaT  Frequency  per 
Response   ' 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

308 

3 

924 

.17 

157 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  the  history  of  the  safety  alert 
and  public  health  advisory  program,  it 
is  estimated  that  an  average  of  three 
collections  will  be  conducted  a  year. 


The  total  burden  of  response  time  is 
estimated  at  10  minutes  per  survey.  This 
was  derived  by  CDRH  staff  completing 


the  survey  and  through  discussions  with 
the  contacts  in  trade  organizations. 
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Dated:  February  10,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
IFR  Doc.  03-3816  Filed  2-14-03;  8:45  am] 
BILUNG  COM  4ia«-01-« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  ^4o.  02N-0280] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Filing  Objections  and 
Requests  for  a  Hearing  on  a 
Regulation  or  Order 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Filing  Objections  and  Requests  for  a 
Hearing  on  a  Regulation  or  Order"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MO  20857.  301-827^659. 
SUPPLEMENTARY  INFORMATKW:  In  the 
Federal  Register  of  November  29.  2002 
(67  FR  71178),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 


OMB  control  number  0910-0184.  The 
approval  expires  on  February  28,  2006. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  10.  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-3817  Filed  2-14-03;  8:45  am] 

BILUNQ  CODE  4160-01-« 


8A-55,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  594-4140. 

Dated:  February  11,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
|FR  Doc.  03-3814  Filed  2-14-03;  8:45  am) 

BILUNO  C006  4iaS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  ttie 
National  Health  Service  Corps;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-63),  notice  is  hereby  given 
of  the  following  Federal  advisory 
committee  meeting.  The  meeting  will  be 
open  to  the  public. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  March  27,  2003.  5  p.m.-7 
p.m.;  March  28.  2003.  8:30  a.m.-5  p.m.; 
Marth  29.  2003.  9  a.m.  to  5:30  p.m.;  March 
30.  2003.  8  a.m.-10:30  a.m. 

Woce.  Churchill  Hotel,  1914  Connecticut 
Avenue.  NW.,  Washington,  DC  20009.  (202) 
797-2000. 

Agenda:  The  agenda  will  focus  on  meeting 
with  Agency  management  to  determine  the 
desired  areas  of  recommendations  for  the 
Council  to  address  in  the  upcoming  year.  The 
Council  will  also  review  the  new  NHSC 
Legislation  to  discuss  possible  areas  of 
recommendations.  Agenda  items  and  times 
are  subject  to  change  as  priorities  dictate. 

For  Further  Information  Contact:  Tira 
Robinson,  Division  of  National  Health 
Service  Corps,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building.  Room 


Activity 


Application  deadline 


SutMtance  AlMise  and  Mental  Health 
Services  Administration 

Hscal  Year  (FY)  2003  Funding 
Opportunities  , 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTK>N:  Notice  of  funding  availability 
for  CSAT  Practice  Improvement 
Collaborative  Cooperative  Agreements: 
Strengthening  Treatment  Access  and 
Retention  (Short  Title:  Strengthening 
Access  and  Retention  (SAR)). 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  annoimces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
CSAT  Practice  Improvement 
Collaborative  Cooperative  Agreements: 
Strengthening  Treatment  Access  and 
Retention  (TI 03-006)  (Short  Title: 
Strengthening  Access  and  Retention 
(SAR)}.  and  Part  11,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 

Esl 


Est.  Funds  FY 
2003 


Est.  No.  of 
awards 


Proiect 
period 


CSAT  Practice  Improvement. 
Collaborative  Cooperative. 
Agreements;  Strengthening. 
Treatment  Access  and  Retention 


May  12,  2003 


$2.5  million 


12-14 


3  years 


The  actual  amount  available  for  the 
award  may  vary  depending  on 
unanticipated  program  requirements 
and  actual  SAMHSA  appropriations. 
This  program  is  being  announced  prior 
to  the  annual  appropriation  for  FY  2003 
for  SAMHSA's  programs.  Applications 
are  invited  based  on  the  assumption  that 
sufHcient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  State 


Training  and  Evaluation  of  Evidence- 
Based  Practices  grants.  This  program  is 
being  announced  in  order  to  allow 
applicants  sufficient  time  to  plan  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  a  final 
appropriation  will  also  enable  the  award 
of  appropriated  grant  funds  in  an 
expeditious  manner  and  thus  allow 
prompt  implementation  and  evaluation 


of  promising  practices.  All  applicants 
are  reminded,  however,  that  we  canno.t 
guarantee  sufficient  funds  will  be 
appropriated  to  permit  SAMHSA  to 
fund  the  grants.  This  program  is 
authorized  under  Section  509  of  the 
Public  Health  Service  Act.  SAMHSA's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
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were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  The  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI):  (800)  789-2647  or 
(800-487-4889  TDD). 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.samhsa.gov  (Click  on 
"Grant  Opportunities"). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  a^d 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  is  accepting 
applications  for  fiscal  year  (FY)  2003 
funds  for  cooperative  agreements  to 
implement  effective  clinical  and 
administrative  practices  to  improve 
client  access  and  retention  in  substance 
abuse  treatment. 

Eligibility:  Public  and  domestic 
private  nonprofit  entities  are  eligible  to 
apply,  including  units  of  State  or  local 
government,  tribal  governments  and 
organizations,  and  community-based 
organizations,  including  faith-based 
organizations. 

Since  SAMHSA/CSAT  beUeves  that 
only  an  existing,  experienced,  and 
appropriately  credentialed  provider 
with  demonstrated  capacity  and 
expertise  will  be  able  to  conduct  the 
required  practice  improvement 
activities,  the  treatment  providers 
implementing  the  proposed  project 
must  meet  three  criteria: 

•  The  provider  must  have  been 
providing  treatment  services  for  a 
minimum  of  two  years  prior  to  the  date 
of  this  application. 

•  If  the  applicant  organization  is  not 
a  direct  provider  of  substance  abuse 
treatment  services,  the  applicant  must 
document  a  commitment  from  an 
experienced,  licensed  substance  abuse 
treatment  provider  to  implement  the 
proposed  project. 

•  The  provider  must  be  in 
compliance,  at  the  time  the  application 


is  submitted,  with  all  local,  city,  county 
and  State  requirements  for  licensing, 
accreditation,  or  certification. 

Availability  of  Funds:  It  is  expected 
that  approximately  $2.5  million  will  be 
available  for  twelve  to  foiuleen  awards 
in  FY  2003.  The  average  annual  award 
will  be  $175,000  to  $200,000  in  total 
costs  (direct  and  indirect).  Applications 
with  proposed  Federal  budgets  that 
exceed  $200,000  will  be  returned 
without  review. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  3  years. 

Criteria  for  Review  and  Funding: 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  aocordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specifit  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions  on 
program  issues,  contact:  Suzanne  Cable, 
Division  of  Services  Improvement, 
CSAT/SAMHSA,  Rockwall  H,  7th  Floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9713.  [e-mail] 
scable@samhsa.gov:  or  Frances  Cotter, 
MA,  MPH,  Division  of  Services 
Improvement.  CSAT/SAMHSA. 
Rockwall  II.  7th  Floor.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
9713,  [e-mail]  fcottei@samhsa.gov. 

For  questions  on  program  issues 
related  to  rural  populations  in  need  of 
medication  assisted  therapy  for 
addiction  to  heroin  or  prescription 
opiates  contact:  Jacqueline  Hendrickson, 
Division  of  Pharmacologic  Therapies, 
CSAT/SAMHSA.  Rockwall  11.  7th  Floor. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  (301)  443-1109.  [e-mail] 
jhendri@samhsa.gov. 

For  questions  on  grants  management 
issues,  contact:  Steve  Hudak.  Division  of 
Grants  Management,  OPS/SAMHSA. 
Rockwall  II,  6th  floor,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
9666,  [e-mail]  shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 


intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 
Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  simunary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encoiu-ages 
all  grant  and  contract  recipients  to 
provide  a  smoke-fiee  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
omental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
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applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to: 

Division  of  Extramural  Activities, 
Policy,  and  Review,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17-89,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  Fetyuary  10,  200.3. 
Richard  Kopanda, 

Suhstatuf  Abiist^  and  Mental  Health  Senices 

Administration. 

|FR  Doc.  oa-.JBl.S  Filed  2-14-0.3;  8:4.'>  ami 

siLLiNi:  cooe  4162-20-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Certificate  of  Degree  of  Indian  or 
Alaslta  Native  Blood  Information 
Collection 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  agency  information 

collection  activities;  comment  request. 


summary:  The  Bureau  of  Indian  Affairs 
is  seeking  comments  from  the  public  on 
an  extension  of  an  information 
collection  from  persons  seeking  proof  of 
American  Indian  or  Alaska  Native 
blood,  as  required  by  the  Paperwork 
Reduction  Act.  The  information 
collected  under  OMB  Clearance  Number 
1076-0153  will  be  used  to  establish  that 
the  applicants  meet  requirements  for 
official  recognition  as  an  American 
Indian  or  Alaska  native  for  purposes  of 
eligibility  determination  and 
participation  in  programs  administered 
through  the  U.  S.  Bureau  of  Indian 
Affairs. 

DATES:  Submit  comments  on  or  before 

April  21,  2003. 

ADDRESSES:  Written  comments  can  be 

sent  to  Duane  Bird  Bear,  Office  of  Tribal 

Services,  Bureau  of  Indian  Affairs,  1849 

C  Street,  NW.,  Mail  Stop:  320-SIB, 

Washington,  DC  20240. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ms. 

Carolyn  Newman,  Tribal  Government 


Services  Specialist/Enrollment,  at  202- 
513-7641. 

SUPPLEMENTARY  INFORMATION:  This 
collection  was  originally  approved  and 
assigned  OMB  Control  No.  1076-0153 
when  it  was  submitted  with  a  proposed 
rulemaking.  25  CFR  part  70,  which  was 
published  in  the  Federal  Register  on 
April  18,  2000  (66  FR  20775).  The 
proposed  rulemaking  has  not  been 
Tinalized  due  to  numerous  requests  from 
individuals  and  Indian  tribal 
governments  for  extensions  of  time  for 
comments.  Several  extensions  of  time 
for  the  submission  of  public  comments 
were  granted.  The  period  for  public 
comment  ended  on  December  31,  2001. 
The  Bureau  of  Indian  Affairs,  through 
the  development  of  the  proposed  rule,  is 
attempting  to  bring  its  decision-making 
procedures  regarding  the  issuance  of 
CDIB  forms  in  line  with  the 
Administrative  Procedures  Act,  5  U.S.C. 
553,  as  mandated  by  section  552,  and  as 
directed  in  the  1986  decision  of  the 
Interior  Board  of  Indian  Appeals  (IBIA). 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  (he  Interior,  in  Morgan 
Underwood.  Sr.  v.  Deputy  Assistant 
Secretary— Indian  Affairs  (Operations). 
93  I.D.  13,  n  IBIA  3  (IBIA.  January  31. 
1986).  However,  there  is  legal  support 
for  the  information  collection  in  that 
currently  existing  federal  laws  and 
regulations  require  some  form  of  proof 
of  Indian  blood  for  various  purposes, 
including  ownership  of  lands  held  in 
trust  by  the  United  States  for  benefit  of 
Indian  landowners  who  are  members  of 
federally-recognized  Indian  tribes 
(including  Alaska  Native  villages), 
especially  at  those  locations  where  the 
Indian  tribe  or  Alaska  native  village  has 
minimum  Indian  blood  degree 
requirements  for  membership. 

The  public  is  advised  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  that  does  not 
display  a  valid  OMB  clearance  number. 
For  example,  this  collection  is  listed  by 
OMB  as  Control  No.  1076-0153,  and  it 
expires  06/30/2003.  The  response  is 
voluntary  to  obtain  or  retain  a  benefit. 

We  are  requesting  comments  about 
the  proposed  collection  to  evaluate: 

(a)  The  accuracy  of  the  burden  hours, 
including  the  validity  of  the 
methodology  used  and  assumptions 
made; 

(b)  The  necessity  of  the  information 
for  proper  performance  of  the  bureau 
functions,  including  its  practical  utility; 

(c)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(d)  Suggestions  to  reduce  the  burden 
including  use  of  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 


Please  submit  your  comments  to  the 
person  listed  in  the  ADDRESSES  section. 
Please  note  that  comments,  names  and 
addresses  of  commentators,  are  open  for 
public  review  during  (regular  business 
hours).  If  you  wish  your  name  and 
address  withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
to  the  extent  allowable  by  law. 

Type  of  review:  Renewal. - 

Title:  Request  for  Certificate  of  Degree 
of  Indian  or  Alaska  Native  Blood. 

Affected  Entities:  Individual  Indian 
Applicants. 

Size  of  Respondent  Pool:  287,400. 

Namber  of  Annual  Responses: 
287,400. 

Hours  per  response:  1.5. 

Total  Annual  Hours:  433,500. 

Dated:  February  6.  2003. 
Aurene  M.  Martin, 

Assistant  Sccretan,- — Indian  Affairs. 

|FR  Doc.  0.3-3830  Filed  2-14-03;  8:45  am] 

BILLING  COOE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1610-OS] 

Notice  of  Availability  of  ttie 
Supplemental  Draft  Environmental 
impact  Statement  for  the  Jack  Morrow 
Hills  Coordinated  Activity  Plan/Draft 
Green  River  Resource  Management 
Plai»  Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  for  the  Jack 
Morrow  Hills  Coordinated  Activity  Plan 
(CAP)/Draft  Green  River  Resource 
Management  Plan  (RMP)  Amendment, 
Wyoming. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  in  cooperation  with 
the  State  of  Wyoming,  county 
governments,  and  conservation  districts 
located  within  the  planning  area,  have 
prepared  an  SDEIS  for  the  jack  Morrow 
Hills  CAP/Draft  RMP  Amendment.  This 
is  an  integrated  activity  planning  effort 
for  the  BLM-administered  public  lands 
and  resources  in  the  Jack  Morrow  Hills 
area,  located  in  Sweetwater,  Fremont, 
and  Sublette  Counties,  Wyoming.  When 
completed,  the  EIS  for  the  Jack  Morrow 
Hills  CAP/Green  River  RMP 
Amendment  will  provide  more  specific 
management  direction  to  address 
potential  conflicts  among  energy 
resources  development,  recreational 
activities  and  facilities,  livestock 
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grazing,  important  wildlife  habitat, 
cultural  resources,  and  other  important 
resource  and  land  uses  in  the  planning 
area.  The  planning  area  encompasses 
approximately  622,000  acres,  of  which 
585,000  acres  are  public  land  surface 
and  Federal  mineral  estate  administered 
by  the  BLM  through  its  Rock  Springs 
Field  Office  in  Rock  Springs,  Wyoming. 
The  SDEIS  documents  the  analysis  of 
five  alternatives,  ranging  from 
preservation  to  full  development. 
Ultimately,  the  approved  EIS  for  the 
Jack  Morrow  Hills  CAP/RMP 
Amendment  will  include  land  and 
resource  management  decisions  for  fluid 
mineral  leasing  and  mineral  location  in 
the  core  area,  where  these  decisions 
were  deferred  in  the  Green  River  RMP 
prepared  in  1997.  These  decisions  will 
constitute  an  amendment  to  the  Green 
River  RMP.  Other  decisions  made  in  the 
Green  River  RMP,  in  the  balance  of  the 
planning  area,  may  also  be  modified, 
resulting  in  further  amendment  to  the 
RMP.  Other  actions  resulting  from  this 
planning  effort  are  expected  to  include 
the  use  of  adaptive  management 
approaches  to  decision  making.  Areas 
involved  include:  transportation 
planning,  off-highway-vehicular  use 
designations  ajid  designation  of  roads 
for  use,  livestock  grazing  practices, 
recreational  activities  and  facilities, 
identification  of  rights-of-way  windows 
and  concentration  and  avoidance  areas, 
and  prescriptions  for  managing  wildlife 
habitat. 

DATES:  Written  comments  on  the  SDEIS 
for  the  Jack  Morrow  Hills  CAP/  Draft 
RMP  Amendment  will  be  accepted  for 
90  days  following  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  of 
the  SDEIS  for  the  Jack  Morrow  Hills 
CAP/  Draft  RMP  Amendment  in  the 
Federal  Register,  projected  to  be 
February  14,  2003.  Future  meetings  or 
hearings  and  any  other  public 
involvement  activities  wij!  be 
announced  at  least  15  days  in  advemce 
through  public  notices,  media  news 
releases,  or  mailings. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Jack  Morrow  Hills  CAP  Team 
Leader,  Bureau  of  Land  Management, 
Rock  Springs  Field  Office,  280  Highway 
191  North,  Rock  Springs,  Wyoming 
82901.  Please  visit  Web  site 
www.wy.blm.gov/jmhcap  for  a  link  to 
submit  comments  by  electronic  mail. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comjments.  Sugh 


requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  and  businesses,  and  frt)m 
individuals  identifying  themselves  as  • 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  Copies  of  the  SDEIS  for  the 
Jack  Morrow  Hills  CAP/Draft  RMP 
Amendment  are  available  in  the  Rock 
Springs  Field  Office  at  the  above 
address;  the  Bureau  of  Land 
Management  Lander  Field  Office,  1335 
Main  Street,  Lander,  Wyoming  82520; 
and  the  Bureau  of  Land  Management 
Wyoming  State  Office,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82009.  The  supplemental  draft  EIS  vdll 
also  be  available  on  the  internet  at  the 
above  Web  site  address.  Anyone 
wishing  to  be  placed  on  the  mailing  list 
for  the  Jack  Morrow  Hills  CAP  planning 
effort  should  contact  the  Rock  Springs 
Field  Office  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Murphy,  Acting  Field  Manager,  or 
Renee  Dana,  Jack  Morrow  Hills  CAP 
Team  Leader,  Rock  Springs  Field  Office, 
Bureau  of  Land  Management,^  at  the 
above  address;  or  phone  307-352-0256. 
SUPPLEMENTARY  INFORMATION:  Based 
upon  concerns  raised  by  the  public 
during  preparation  of  the  Green  River 
RMP,  the  BLM  is  now  preparing  the 
SDEIS  for  the  Jack  Morrow  Hills  CAP/ 
Draft  RMP  Amendment.  When 
completed,  the  EIS  for  the  Jack  Morrow 
Hills  CAP/RMP  Amendment  will 
provide  management  direction  for  the 
protection  of  important  resources  (e.g., 
desert  elk  and  oUier  big  game  habitat, 
unique  sand  dune-mountain  shrub 
habitat,  unstabilized-stabilized  sand 
dunes),  while  allowing  for  appropriate 
levels  of  leasing  and  development  of 
energy  resources,  recreational  activities, 
livestock  grazing,  and  other  activities. 
The  planning  area  encompasses  the 
Steamboat  Mountain,  Greater  Sand 
Dunes,  Oregon  Buttes,  and  White 
Mountain  Petroglyphs  Areas  of  Critical 
Enviroiunental  Concern  (ACEC).  There 
are  also  seven  Wilderness  Study.  Areas 
(WSAs)  and  part  of  the  South  Pass 
Historic  Landscape  ACEC  located  in  the 
planning  area. 

The  entire  planning  area  contains 
about  622,330  acres  of  Federal,  State, 
and  private  lands.  The  core  area,  where 
the  Green  River  RMP  fluid  minerals 
leasing  and  mineral  location  decisions 
have  been  deferred,  contains 
approximately  85,000  acres.  This 
planning  effort  addresses  the  level  and 
timing  of  mineral  leasing  and 
development,  while  sustaining  other 
important  land  and  resource  uses  such 
as  big  game  habitat,  recreation,  and 


livestock  grazing.  Other  actions 
considered  in  this  planning  effort 
include  use  of  adaptive  management 
approaches  to  decilsionmaking.  Based  on 
monitoring  of  actual  impacts  and 
effectiveness  of  management,  BLM 
proposes  to  adapt  management  practices 
for  transportation  planning,  off- 
highway-vehicular  use  designations  and 
designation  of  roads  for  use,  livestock 
grazing  practices,  recreational  activities 
and  facilities,  identification  of  rights-of- 
way  corridors  and  avoidance  areas,  and 
prescriptions  for  managing  wildlife 
habitat. 

Public  participation  has  been  sought 
through  scoping,  public  meetings,  and 
field  trips  to  ensure  that  this  planning 
effort  addresses  all  issues  and  concerns 
from  those  interested  in  the 
management  of  the  public  lands  within 
the  planning  area. 

The  BLM's  preferred  alternative 
consists  of  management  actions  from  the 
other  alternatives  and  a  few  actions  that 
are  unique  to  the  Preferred  Alternative. 
The  Preferred  Alternative  employs  the 
technique  of  Adaptive  Management 
(AM).  AM  is  a  process  of  studying  and 
monitoring  the  effects  of  incremental 
implementation  of  management 
decisions.  The  AM  process  includes 
identification,  selection,  and  monitoring 
of  indicators  and  thresholds.  These 
measures  are  chosen  to  clarify  and 
enhance  information  about  the  effect  of 
land  management  decisions.  Existing 
decisions  are  modified  based  on  the 
new  information  and  another  round  of 
adaptive  decisions  is  begun. 
Opportunities  for  public  participation 
will  be  provided  throughout  the  AM 
process.  Development  of  the  preferred 
alternative  was  based  on  public 
comment  and  the  analysis  of  the  other 
alternatives  and  was  formulated  to 
represent  the  best  mix  and  balance  for 
a  multiple  use  land  and  resource 
management  Activity  plan  for  the  BLM- 
administered  public  lands  and  resources 
in  the  planning  area.  Comments 
regarding  the  AM  process  are  important 
to  assist  in  the  final  document  as  it 
relates  to  process,  thresholds,  and 
monitoring  indicators. 

There  are  seven  existing  wilderness 
study  areas  (WSAs)  within  the  planning 
area.  Until  Congress  acts,  the  WSAs  will 
be  managed  under  the  Interim 
Wilderness  Management  Policy.- 

Alan  L.  Kesterke, 

Acting  State  Director. 

[FR  Doc.  03-2369  Filed  2-12-03;  4:51  pml 
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DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-930-03-1 31 0-DO] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on  a 
Proposed  Development  of  Oil  Facilities 
in  the  National  Petroleum  Reserve- 
Alaska  and  the  Colvllle  River  Delta 

AGENCY:  Bureau  of  Land  Management; 
Alaska  State  Office,  Interior. 
action:  Notice  of  intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  full  field  development  in 
connection  with  ConocoPhillips's 
Alpine  Satellite  Development  Program 
within  the  National  Petroleum 
Reserve— Alaska  (NPR-A)  and  in  the 
Colville  River  Delta. 

summary:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  Alaska  State  Office 
will  be  preparing  a  full  field 
development  EIS  in  connection  with  the 
ConocoPhillips  Alpine  Satellite 
Development  Program.  The  BLM  is  the 
lead  Federal  agency  in  the  development 
of  this  EIS.  The  United  States  Army 
Corps  of  Engineers  (USAGE),  the 
Environmental  Protection  Agency 
(EPA),  and  the  State  of  Alaska  are 
cooperating  agencies.  The  project  area  is 
located  on  the  North  Slope  of  Alaska  in 
the  Colville  River  Delta  and  in  the 
northeast  portion  of  the  NPR-A. 

This  EIS  will  fulfill  the  needs  and 
obligations  set  forth  by  the  National 
Environmental  Policy  Act  (NEPA),  other 
relevant  laws  and  regulations,  and  the 
management  policies  of  the  BLM,  the 
USAGE.  EPA.  and  the  State  of  Alaska. 
The  BLM  will  work  collaboratively  with 
interested  parties  to  identify  the  issues 
concerning  the  project  that  need  to  be 
addressed  in  the  EIS,  assure  an 
appropriate  range  of  alternatives,  and 
develop  mitigation  that  is  suited  to 
local,  regional,  and  national  needs  and 
concerns.  The  public  scoping  process 
will  help  identify  these  issues, 
alternatives,  and  potential  mitigation,  as 
well  as  help  provide  resource,  socio- 
economic, subsistence,  and  other 
valuable  information  for  the 
development  of  the  EIS. 
DATES:  This  notice  initiates  the  public 
scoping  process.  Scoping  comments  can 
be  submitted  in  writing  to  the  address 
listed  below  and  will  be  accepted 
through  March  31,  2003.  All  public 
meetings  will  be  announced  through  the 
local  news  media,  a  mailing,  and  the 
web  site  developed  for  the  project,  http:/ 
/www.alpine-satellites-eis.com. 

Public  Participation:  In  order  to 
ensure  local  community  participation 


and  input,  public  scoping  meetings  will 
be  held  in  Anchorage,  Barrow, 
Fairbanks,  and  Nuiqsut.  In  addition  to 
the  scoping  process,  there  will  be 
opportunities  for  public  participation 
and  comment  on  the  draft  EIS. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Alpine  Satellite  Development 
Program  EIS,  Entrix,  Inc.,  3701  East 
Tudor  Road,  Suite  205,  Anchorage, 
Alaska  99507;  faxed  to  907-563-0439; 
hand-delivered  to  Entrix,  Inc..  3701  East 
Tudor  Road,  Suite  205,  Anchorage, 
Alaska  or  to  the  BLM  Public  Information 
Center  in  the  Federal  Building,  222  W. 
7th  Avenue,  Anchorage,  Alaska;  or 
forwarded  electronically  through  the 
project  website  at  http:/ /www.alpine- 
satellites-eis.com.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begirming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  AH  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  Jim 
Ducker.  Telephone  907-271-3130; 
email  fim_Ducker@blm.gov. 
SUPPLEMENTARY  AND  BACKGROUND 
INFORMATION:  The  EIS  will  analyze  the 
development  proposal  submitted  by 
ConocoPhillips  Alaska,  Inc  (CPAI).  The 
company's  proposal  includes 
development  of  two  oil  and  gas 
accumulations  in  the  Colville  Delta  east 
of  NPR-A  and  three  accumulations 
within  NPR-A.  The  EIS  also  will 
examine  full  field  development  of 
additional  well  sites  and  one  or  more 
new  processing  facilities  within  the 

field. 

The  development  on  Federal  lands 
within  NPR-A  is  subject  to  the 
management  direction  provided  by 
BLM's  Record  of  Decision  for  the 
Northeast  National  Petroleum  Reserve- 
Alaska  Integrated  Activity  Plan/ 
Environmental  Impact  Statement 
(Northeast  NPR-A  L\P/EIS).  The  Record 
of  Decision  for  thiftfull  field 
development  EIS  may  amend  the 
Northeast  NPR-A  lAP/EIS.  Any 
amendment,  including  exceptions  to 
requirements  to  the  Northeast  NPR-A 
lAP/EIS,  would  be  limited  to  those 
necessary  for  the  development 
authorized  by  BLM  following 


completion  of  this  EIS  and  will  not 
constitute  a  general  amendment  of  the 
Northeast  NPR-A  L^/EIS. 

CPAI  currently  operates  their  Alpine 
Central  Processing  Facility  (ACPF)  near 
Nuiqsut,  Alaska.  CPAI  has  proposed  to 
develop  oil  and  gas  from  five  satellites. 
Two  satellites  known  as  CI>-3  (CD 
North  during  exploration)  and  CD-4  (CD 
South)  are  in  the  Colville  Delta.  Three 
other  proposed  satellites  known  as  CD- 
5,  CI>-6,  and  CD-7  (Alpine  West, 
Lookout,  and  Spark,  respectively, 
during  exploration)  are  in  the  NPR-A. 
The  CD-3  and  CD-^  satellite  locations 
involve  lands  owned,  respectively,  by 
the  State  of  Alaska  and  by  Kuukpjk 
Corporation,  a  Native-dwned 
corporation  created  by  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA). 
The  state  and  another  ANCSA 
corporation,  the  Arctic  Slope  Regional 
Corporation  (ASRC),  own  the  oil  and  gas 
associated  with  these  two  satellites.  CD- 
5  is  proposed  to  be  located  within  NPR- 
A  on  Kuukpik  land  and  an  ASRC  oil 
and  gas  lease.  CD-6  and  CD-7  are 
located  on  oil  and  gas  leases  in  the 
Northeast  portion  of  NPR-A  that  are 
administered  by  the  BLM. 

CPAI's  proposed  development  of  CD- 
3  would  consist  of  a  gravel  pad  capable 
of  supporting  up  to  32  wells.  The  site 
would  also  contain  a  gravel  airstrip  that 
would  be  used  for  access  to  the  site.  The 
proposed  development  of  CD-4  would 
include  a  gravel  pad  capable  of 
supporting  up  to  32  wells  and  the 
construction  of  a  3.6-mile  gravel  road 
that  would  connect  the  site  to  the 
Alpine  facility.  The  proposed  CD-5 
would  require  a  gravel  pad  capable  of 
supporting  20-30  wells  and  the 
construction  of  approximately  3  miles  of 
gravel  road  with  a  vehicle-capable 
bridge  to  cross  the  Nigliq  Chaimel.  The 
proposed  CD-6  development  would 
require  a  gravel  pad  capable  of 
supporting  up  to  30  wells  and  the 
construction  of  approximately  10  miles 
of  all  weather  gravel  road  that  would 
connect  to  CD-5.  The  proposed  CD-7 
production  site  development  would 
require  a  gravel  pad  capable  of 
supporting  up  to  30  wells  and  the 
construction  of  approximately  6  miles  of 
gravel  road  that  would  connect  CD-6 
and  CD-7. 

Utility  lines  would  connect  each  of 
the  satellite  pads  to  ACPF.  Oil  and  gas 
products  produced  at  these  sites  would 
be  transported  by  a  pipeline  to  the 
ACPF  and  after  processing  the  finished 
product  would  be  transported  through 
an  existing  pipeline  to  the  Kuparuk 
facility  and  from  Kuparuk  through 
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existing  pip^ines  to  the  Trans- Alaska 
Pipeline  System. 

Henri  R.  Bisson, 

State  Director,  Bureau  of  Land  Management, 
Alaska  State  Office. 

[FR  Doc.  03-3821  Filed  2-14-03;  8:45  am] 
BILUNQ  COOC  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-030-5101-00-A199;  AZA  017002] 

Notice  of  Application,  Arizona 

AGENCY^  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  application. 

SUMdkRY:  In  accordance  with 
regulations  found  at  43  CFR  2882.3  (b) 
the  Bureau  of  Land  Management  has 
received  a  right-of-way  application  from 
Red  Lake  Gas  Storage  L.P.  (Red  Lake). 
Red  Lake  proposes  to  construct  em 
underground  natural  gas  storage  facility 
on  private  lands  approximately  30  miles 
north  of  Kingman,  Arizona.  The  storage 
facility  would  consist  of  two  solution 
mined  salt  caverns  and  appurtenant 
facilities.  Portions  of  the  project  would 
affect  public  lands  administered  by  the 
Bureau  of  Land  Management  (BLM), 
Kingman  Field  Office.  Subsequently, 
Red  Lake  has  submitted  an  application 
requesting  a  right-of-way  for  a  30-mile- 
long  natural  gas  pipeline  (36-inch 
diameter),  access  road,  brine  disposal 
pipeline  (18-inch  diameter), 
interconnect  facility/meter  station  (5.0 
acres),  and  extra  work  space  during 
construction  (8.01  acres). 

Interested  parties  may  view  the 
application  at  the  BLM,  Kingman  Field 
Office  located  at  2475  Beverly  Avenue, 
Kingman,  Arizona.  The  office  hours  are 
7:30  a.m.  to  4:30  p.m.  Monday  through 
Friday.  The  application  may  also  be 
viewed  at  the  Kingman  Public  Library 
located  at  3269  N.  Burbank  Street, 
Kingman,  Arizona.  The  Library  hours 
are:  Monday,  Friday  and  Saturday  fi-om 
10  a.m.  to  6  p.m.;  Tuesday  from  9  a.m. 
to  8  p.m.;  Wednesday  from  10  a.m.  to 
8  p.m.;  Thursday  fitim  9  a.m.  to  6  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucas  Lucero,  602-417-9532. 

Dated:  December  19.  2002. 
Ruben  Sanchez, 

Acting  Field  Manager. 

(FR  Doc.  03-3770  Filed  2-14-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 

0136). 

} 

SUMMARY:  To  comply  Vith  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  We  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork   ' 
requirements  in  the  regulations  under 
30  CFR  part  206,  subpart  C,  Federal  Oil. 
This  notice  also  provides  the  public  a 
second  opportunity  to  conunent  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled:  "30  CFR 
Part  206,  Subpart  G,  Federal  Oil." 
DATES:  Submit  written  comments  on  or 
before  March  20,  2003. 
ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165,  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  email  your  comments  to 
us  at  mrm.comments@mms.gov.  Include 
the  title  of  the  information  collection 
and  the  OMB  control  number  in  the 
"Attention"  line  of  your  conunent.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  email,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3385  or  email 
sharron.gebhardt@mms.gov.  You  may 
also  contact  Sharron  Gebhardt  to  obtain 
a  copy  at  no  cost  of  the  regulations  that 
require  the  subject  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  206,  Subpart  C, 

Federal  Oil. 

OMB  Control  Number:  1010-0136. 
AbstTvct:  The  Department  of  the 

Interior  (DOI)  is  responsible  for  matters 

relevant  to  mineral  resource 

development  on  Federal  and  Indian 


lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior  is 
responsible  for  managing  the  production 
of  minerals  from  Federal  and  Indian 
lands  and  the  OCS,  collecting  royalties 
from  lessees  who  produce  minerals,  and 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  MMS 
assists  the  Secretary  in  performing  the 
royalty  management  functions. 

Section  101(a)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA),  as  amended,  requires  that 
the  Secretary  "establish  a 
comprehensive  inspection,  collection, 
and  fiscal  and  production  accoiuiting 
and  auditing  system  to  provide  the 
capability  to  accurately  determine  oil 
and  gas  royalties,  interest,  fines, 
penalties,  fees,  deposits,  and  other 
payments  owed,  and  collect  and 
account  for  such  amounts  in  a  timely 
maimer."  In  order  to  accomplish  these 
tasks,  MMS  developed  valuation 
regulations  for  Federal  leases  at  30  CFR 
part  206,  subpart  C.  These  regulations 
were  published  as  a  final  rule  in  the 
Federal  Register  on  March  15,  2000  (65 
FR  14022).  Market  value  is  a  basic 
principle  underlying  royalty  valuation. 
Consequently,  these  regulations  include 
methods  to  capture  the  true  market 
value  of  crude  oil  produced  from 
Federal  leases,  both  onshore  and 
offshore. 

When  a  company  or  an  individual 
enters  into  a  lease  to  explore,  develop, 
produce,  and  dispose  of  minerals  from 
Federal  or  Indian  lands,  that  company 
or  individual  agrees  to  pay  the  lessor  a 
share  (royalty)  of  the  value  received 
from  production  from  the  leased  lands. 
The  lease  creates  a  business  relationship 
between  the  lessor  and  the  lessee.  The 
lessee  is  required  to  report  various  kinds 
of  information  to  the  lessor  relative  to 
the  disposition  of  the  leased  minerals. 
Such  information  is  similar  to  data 
reported  to  private  and  public  mineral 
interest  owmers  and  is  generally 
available  within  the  records  of  the 
lessee  or  others  involved  in  developing, 
transporting,  processing,  purchasing,  or 
selling  of  such  minerals.  The 
information  collected  includes  data 
necessary  to  assure  that  the  royalties  are 
paid  appropriately.  The  valuation 
regulations  at  30  CFR  part  206,  subpart 
C,  require  companies  to  collect  and/or 
submit  information  used  to  value  their 
Federal  oil. 

MMS  is  requesting  OMB's  approval  to 
continue  to  collect  this  information.  Not 
collecting  the  information  would  limit 
the  Secretary's  ability  to  discharge  his/ 
her  duties  and  may  also  result  in  loss  of 
royalty  payments.  Proprietary 
information  submitted  is  protected,  and 
there  are  no  questions  of  a  sensitive 
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Estimated  Ann  ual  Reporting  and  burdens,  we  assumed  that  respondents 

Recordkeeping  "Hour"  Burden:  12,431  perform  certain  requirements  in  the 

l^ours  normal  course  of  their  activities. 

-  -1 ^ The  following  chart  details  the  Therefore,  we  consider  these  to  be  usual 

Estimated  Number  and  Description  of    individual  compoiients  and  estimated  and  customary  and  took  that  into 

Respondents:  69  Federal  lessees.  hour  burdens.  In  calculating  the  account  in  estimating  the  burden. 


nature  included  in  this  information 
collection. 
Frequency:  Annually. 


30  CFR'206  section 


206.103  (a),  (b),  (c),  and  (e) 


206.107(a)  

206.109(c)(2)  

206.110(b),  (c),  and(e)- 


206.110(c)(1)  and  206.111(1)(2) 
206.111(g).  (k).  and  (I)  


206.112(b)  and  (f) 


206.114  and  115(a) 


Total 


Reporting  requirements 


Calculate  value  of  oil  not  sold  at  arm's-length 


Obtain  MMS  approval  for  tendering  program  

Obtain  MMS  approval  for  alternative  valuation  metlv 
odology. 

Obtain  MMS  approval  to  use  value  determined  at  re- 
finery. 

Request  a  value  determination  from  MMS  


Request  to  exceed  regulatory  limit — Form  MMS- 
4393. 

Propose  transportation  cost  allocation  method  to 
MMS  when  transporting  more  than  one  liquid 
product  under  an  arm's-length  contract. 

Propose  transportation  cost  allocation  method  to 
MMS  when  transporting  gaseous  and  liquid  prod- 
ucts under  an  arm's-length  contract. 

You  must  obtain  MMS  approval  before  claiming  a 
transportation  factor  In  excess  of  50  percent  of  the 
base  price  of  the  product. 

Amend  your  Form  MMS-2014  if  MMS  rejects  your 
cost  allocation. 

Propose  change  of  depreciation  method  for  non- 
arm's-length  transportation  allowances  to  MMS. 

Propose  transportation  cost  allocation  mettKxJ  to 
MMS  when  transporting  more  than  one  liquid 
product  under  a  non-arm's-ler>gth  contract. 

Propose  transportation  cost  allocation  method  to 
MMS  when  transporting  gaseous  and  liquid  prod- 
uct under  a  non-arm's-length  contract. 

Request  MMS  approval  for  location/quality  adjust- 
ment under  non-arm's-length  exchange  agree- 
ments. 

Request  MMS  for  location/quality  adjustment  when' 
Infomnation  is  not  available. 

Report  a  separate  entry  for  transportation 
allowances— Fofm  MMS-2014. 


Burden  hours  per  response 


Category  1  =  222.50 ' 

Category  2  =  116.00^ 

Category  3  =  31.253 

400 

400 

330 


330 


Annual 
numt>er  of 
responses 


13 
4 

28 
2 
2 

1 


8 


Annual 
burden 
hours 


2.892 
464 
875 
800 
800 

330 


2.640 


Burden  covered  under  0MB  Control  Number  1010- 
0095. 


330 

330 
330 


330 
330 
330 


Burden  covered  under  OMB  Control  Number  1010- 
0140. 


330 
330 

330 


iso 


330 


330 
330 

330 


330 
1,320 


Burden  covered  under  OMB  Control  Number  1010- 
0140. 


69 


12,431 


^  Category  1  lessees  are  companies  with  over  30  miWion  banrels  of  annual  domestic  production. 
2Cateqory  2  lessees  are  companies  with  between  10  and  30  million  barrels  of  annual  domestic  productron. 
3  Category  3  lessees  are  companies  with  less  than  10  million  barrels  of  annual  domestic  productKMi. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Nimiber. 


Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  Section  3506(c)(2)(A) 
requires  each  agency  "*  *  *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 


duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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To  comply  with  the  public 
consultation  process,  we  published  a 
Federal  Register  notice  (67  FR  62985) 
on  October  9,  2002.  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  We 
received  no  comments  in  response  to 
the  notice. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  tmder  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  infonnation  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensiu^  maximum 
consideration.  OMB  should  receive 
public  comments  by  March  20,  2003. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  web  site  at  www.mrm.mms.gov/ 
Laws_R_D/FRNoUces/FRInfColl.htm. 
We  will  also  make  copies  of  the 
conunents  available  for  public  review, 
including  names  and  addresses  of 
respondents,  during  regular  business 
hours  at  our  offices  in  Lakewood, 
Colorado.  Individual  respondents  may 
request  we  withhold  their  home  address 
from  the  public  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  ydu 
request  that  we  withhold  your  name 
and/or  address,  state  this  prominently  at 
the  begiiming  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

.   MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  February  6,  2003. 
Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 

Management. 

[FR  Doc.  03-3788  Filed  2-14-03;  8:45  am] 

BNXMGCOOE  431(MIIR-P 


DEPARTMENT  OF  JUSTICE       • 

Office  of  Justice  Programs 
[OJP  (OJP)-1371] 

Meeting  of  Itie  Global  Justice 
infonnation  Sharing  Initiative  Federal 
Advisory  Committee 

AGENCY:  Office  of  Justice  Programs 
(OJP).  Bureau  of  Justice  Assistance 
(BJA).  Justice 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  is  an  announcement  of  a 
meeting  of  the  Global  Justice 
Information  Sharing  Initiative  (Global) 
Federal  Advisory  Committee  (GAG)  to 
discuss  the  Global  Initiative,  as 
described  at  bttp://www.it.ojp.gov/ 
global. 

DATES:  llie  meeting  will  take  place  on 
Tuesday,  April  1,  2003,  from  1  p.m.  to 
5  p.m.  ET,  and  Wednesday,  April  2. 
2003,  bom  9  a.m.  to  12  Noon  ET. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Shwaton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA  ' 
22202;  Phone:  (703)  486-1111. 
roR  FURTHER  MPORMATION  CONTACT:  J. 
Patrick  McCieary,  Global  Designated 
Federal  Employee  (DFE),  Bureau  of 
Justice  Assistance.  Office  of  Justice 
Programs,  810  7th  Street,  Washington, 
DC  20531;  Phone:  (202)  616-0532.  [note: 
this  is  not  a  toll-free  number];  E-mail: 
mccrearfOofp.  usdoj.gov. 

SUPPLEMENTARY  MPORMATION:  This 
meeting  is  open  to  the  publia  Due  to 
security  measures,  however,  members  of 
the  public  who  wish  to  attend  this 
meeting  must  register  with  Mr.  J.  Patrick 
McCreary  at  the  above  address  at  least 
(7)  days  in  advance  of  the  meeting. 
Registrations  will  be  accepted  on  a 
space  available  basis.  Access  to  the 
meeting  will  not  be  allowed  without 
registration.  All  attendees  will  be 
required  to  sign  in  at  the  meeting 
registration  desk.  Please  bring  photo 
identification  and  allow  extra  time  prior 
to  the  meetiqg. 

Anyone  requiring  special 
accommodations  shoiild  notify  Mr. 
McCreary  at  least  seven  (7)  days  in 
advance  of  the  meeting. 

Purpose 

The  GAC  will  act  as  the  focal  point  for 
justice  infonnation  systems  integration 
activities  in  order  to  facilitate  the 
coordination  of  technical,  funding,  and 
legislative  strategies  in  support  of  the 
Administration's  justice  priorities. 

The  GAC  will  guide  and  monitor  the 
development  of  die  Global  information 
sharing  concept.  It  will  advise  the 
Assistant  Attorney  General,  OJP;  the 


Attorney  General;  the  President 
(through  the  Attorney  General);  and 
local,  state,  tribal,  and  federal 
policymakers  in  the  executive, 
legislative,  and  judicial  branches.  The 
GAC  will  also  advocate  for  strategies  for 
accomplishing  a  C^obal  information 
sharing  capability. 

Interested  persons  whose  registrations 
have  been  accepted  may  be  permitted  to 
participate  in  the  discussions  at  the 
discretion  of  the  meeting  chairman  and 
with  the  approval  of  the  Designated 
Federal  Employee  (DFE). 

J.  Patrick  McCreaiy, 

Global  DFE,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs. 

(FR  Doc.  03-3787  Filed  2-14-03;  8:45  am) 

■LUNG  CODE  4410-ia-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Reinstate  an  Information  Collection 

AGENCY:  National  Science  Foimdation 
ACTION:  Submission  for  OMB  Review; 
Comment  Request  Under  the  Paperworiiw 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
p^>erwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
invitiiig  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  infonnation 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Repsler  at  67  FR  69574 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  die 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
-mechanical,  or  other  technological 
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collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention; 
Desk  Officer  for  National  Science 
Foundation.  725  17th  Street,  NW  Room 
10235.  Washington  DC  20503.  and  to 
Suzanne  H.  Plimpton.  Reports  Clearance 
Officer.  National  Science  Foundation, 
4201  Wilson  Boulevard.  Suite  295, 
Arlington,  Virginia  22230  or  send  e-mail 
to  spIimpto@nsf.gov.  Copies  of  the 
submission  may  be  obtained  by  calling 
(703) 292-7556. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Suzanne  H.  Plimpton.  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  coUecrtion  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Evaluation  of  NSF 
Support  for  Undergraduate  Research 
Opportunities  (URO). 

dMB  Number:  3145-0121. 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate  an  information 
collection  for  one  year. 

Abstract:  "Evaluation  of  NSF  Support 
for  Undergraduate  Research 
Opportunities  (URO)". 

Proposed  Project:  The  National 
Science  Foundation  (NSF)  manages  a 
number  of  programs  that  provide 
meaningful  research  experiences  for 
undergraduate  students.  This  suite  of 
programs  include:  Research  Experiences 
for  Undergraduates  (REU).  both  the  Site 
and  Supplement  components;  Research 
in  Undergraduate  Institutions  (RUl);  the 
undergraduate  research  components  in 
several  of  NSF's  large  research  centers 
programs,  e.g..  Engineering  Research 
Centers  (ERC)  Programs,  Science  and 
Technology  Centers  (STCs);  and  several 
institution-wide  human  resources 
development  programs  in  which 
undergraduate  research  experiences  are 
often  one  component. 

These  Programs  provide  a  wide  range 
of  U.S.  undergraduate  students  with 
opportunities  to  conduct  hands-on 
research  under  the  mentorship  of 
graduate  students,  postdoctoral  fellows, 
and  faculty  in  various  types  of  higher 
education  institutions,  including  small 
liberal  arts  colleges,  minority-serving 
institutions,  single-sex  institutions, 
comprehensive  universities,  research 
universities,  as  well  as  non-profit 
institutions  in  which  science  or 
engineering  research  is  conducted. 


The  purpose  of  the  proposed 
evaluatiiMi  is  to  «camine  the  impact  of 
undergraduate  research  experiences 
supported  by  NSF  on  the  undergraduate 
student  and  faculty  and  other  mentors 
who  participatB.  Study  questions 
include:  Why  do  undergraduates  choose 
to  participate  in  research  activities? 
What  are  the  perceived  advantages  and 
disadvantages  to  faculty  for  mentoring 
undergraduates  in  research  activities? 
What  are  the  criteria  for  selecting 
students  for  research  activities?  What 
kinds  of  activities  comprise 
undergraduate  "research"  experiences? 
How  do  undergraduate  research 
experiences  affect  students'  decisions 
about  their  academic  and  work  future? 

Use  of  the  Information:  The 
information  will  allow  NSF  to  review  its 
portfolio  of  pro-ams  in  which  a 
substantial  number  of  undergraduates 
participate  in  research  projects  of 
faculty  and  other  mentors  to  determine 
whether  there  needs  to  be  any 
rebalancing.  In  addition,  it  will  include 
an  inventory  of  undergraduate  research 
opportunities  around  the  U.S.  and 
contribute  to  the  literature  on  best 
practices  in  undergraduate  research 
experiences. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response. 

Respondents:  Individuals. 

Estimated  Number  of  Respondents: 
9.333. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.328  hoius. 

Frequency  of  Responses:  One  time. 

Dated:  February  12.  2003. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

(FR  Doc.  0.1-3825  Filed  2-14-03;  8:45  am) 

BNXINQ  COOC  7S66-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  (as  shown  in  Attachment  1), 
License  Nos.  (as  shown  in  Attachment  1) 
EA-03-009] 

In  th«  Matter  of:  All  Pressurized  Water 
Reactor  Licensaas;  Order  Modifying 
Licansas  (Effactiva  Imntadlataly) 

I 

The  Licensees  identified  in  the 
Attachment  to  this  Order  hold  licenses 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
authorizing  operation  of  pressurized 
water  reactor  (PWR)  nuclear  power 
plants  in  accordance  with  the  Atomic 
Energy  Act  of  1954  and  10  CFR  part  50. 


n 

The  reactor  pressing  vessel  (RPV) 
heads  of  PWRs  have  penetrations  for 
control  rod  drive  mechanisms  and 
instrumentation  systems.  Nickel-based 
alloys  (e.g.,  Alloy  600)  are  used  in  the 
penetration  nozzles  and  related  welds. 
Primary  coolant  water  and  the  operating 
conditions  of  PWR  plants  can  cause 
cracking  of  these  nickel-based  alloys 
through  a  process  called  primary  water 
stress  corrosion  cracking  (PWSCC).  The 
susceptibility  of  RPV  head  penetrations 
to  PWSCC  appears  to  be  strongly  linked 
to  the  operating  time  and  temperat\ire  of 
the  RPV  head.  Problems  related  to 
PWSCC  have  therefore  increased  as 
plants  have  operated  for  longer  periods 
of  time.  Inspections  of  the  RPV  head 
nozzles  at  the  Oconee  Nuclear  Station, 
Units  2  and  3  (Oconee),  in  early  2001 
identified  circumferential  cracking  of 
the  nozzles  above  the  J-groove  weld, 
which  joins  the  nozzle  to  the  RPV  head. 
Circumferential  cracking  above  the  J- 
groove  weld  is  a  safety  concern  because 
of  the  possibility  of  a  nozzle  ejection  if 
the  circiunferential  cracking  is  not 
detected  and  repaired. 

Section  XI  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code), 
which  is  incorporated  into  NRC 
regulations  by  10  CFR  50.55a,  "Codes 
and  standards,"  currently  specifies  that 
inspections  of  the  RPV  head  need  only 
include  a  visual  check  for  leakage  on  the 
insulated  surface  or  surrounding  area. 
These  inspections  may  not  detect  small 
amounts  of  leakage  from  an  RPV  head 
penetration  with  cracks  extending 
through  the  nozzle  or  the  J-groove  weld. 
Such  leakage  can  create  an  environment 
that  leads  to  circumferential  cracks  in 
RPV  head  penetration  nozzles  or 
corrosion  of  the  RPV  head.  In  response 
to  the  inspection  findings  at  Oconee  and 
because  existing  requirements  in  the 
ASME  Code  and  NRC  regulations  do  not 
adequately  address  inspections  of  RPV 
head  penetrations  for  degradation  due  to 
PWSCC,  the  NRC  issued  Bulletin  2001- 
01,  "Circumferential  Cracking  of  Reactor 
Pressure  Vessel  Head  Penetration 
Nozzles,"  dated  August  3.  2001.  In 
response  to  the  Bulletin,  PWR  Licensees 
provided  their  plans  for  inspecting  RPV 
head  penetrations  and  the  outside 
surface  of  the  heads  to  determine 
whether  any  nozzles  were  leaking. 

In  early  March  2002,  while 
conducting  inspections  of  reactor  vessel 
head  penetrations  prompted  by  Bulletin 
2001-01,  the  Licensee  for  the  Davis- 
Besse  Nuclear  Power  Station  (Davis- 
Besse)  identified  a  cavity  in  the  reactor 
vessel  head  near  the  top  of  the  dome. 
The  cavity  was  next  to  a  leaking  nozzle 
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with  a  through-wall  axial  crack  and  was 
in  an  area  of  the  reactor  vessel  head  that 
the  Licensee  had  left  covered  with  boric 
acid  deposits  for  several  years.  On 
March  18,  2002,  the  NRC  issued 
Bulletin  2002-01,  "Reactor  Pressure 
Vessel  Head  Degradation  and  Reactor 
Coolant  Pressure  Boundary  Integrity," 
which  requested  PWR  Licensees  to 
provide  information  on  their  reactor 
vessel  head  inspection  and  maintenance 
programs,  the  material  condition  of  their 
reactor  vessel  heads,  and  their  boric 
acid  inspection  programs.  In  their 
responses,  the  Licensees  provided 
information  about  their  boric  acid 
inspection  programs  and  their 
inspections  and  assessments  to  ensure 
that  their  respective  plant  did  not  have 
reactor  vessel  head  degradation  like  that 
identified  at  Davis-Besse. 

The  experience  at  Davis-Besse  and  the 
discovery  of  leaks  and  nozzle  cracking 
at  other  plants  reinforced  the  need  for 
more  effective  inspections  of  RPV  head 
penetration  nozzles.  The  absence  of  an 
effective  inspection  regime  could,  over 
time,  result  in  unacceptable 
circiunferential  cracks  in  RPV  head 
penetration  nozzles  or  in  the 
degradation  of  the  RPV  head  by 
corrosion.  These  degradation 
mechanisms  increase  the  probability  of 
a  more  significant  loss  of  reactor  coolant 
pressure  boundary  through  ejection  of  a 
nozzle  or  other  rupture  of  the  RPV  head. 
The  NRC  issued  Bulletin  2002-02, 
"Reactor  Pressure  Vessel  Head  and 
Vessel  Head  Penetration  Nozzle 
Inspection  Programs,"  dated  August  9, 
2002,  requesting  that  Licensees  provide 
information  about  their  inspection 
programs  and  any  plans  to  supplement 
existing  visual  inspections  with 
additional  measures  (e.g.,  volumetric 
and  surface  examinations).  Licensees 
have  responded  to  Bulletin  2002-02 
with  descriptions  of  their  inspection 
plans  for  at  least  the  first  refueling 
outage  following  the  issuance  of 
Bulletin  2002-02  or  with  a  schedule  to 
submit  such  descriptions  before  the  next 
refueling  outage.  Many  of  the  Licensees' 
responses  to  Bulletin  2002-02  did  not 
describe  long-term  inspection  plans. 
Instead  the  Licensees  stated  that  they 
would  follow  guidance  being  developed 
by  the  industry-sponsored  Materials 
Reliability  Program. 

Inspections  performed  at  several  PWR 
plants  in  late  2002  found  leakage  and 
cracks  in  nozzles  or  J-groove  welds  that 
have  required  repairs  or  prompted  the 
replacement  of  the  RPV  head.  In 
addition,  as  discussed  in  NRC 
Information  Notice  2003-02,  "Recent 
Experience  with  Reactor  Coolant  System 
Leakage  and  Boric  Acid  Corrosion," 
issued  January  16,  2003,  leakage  has 


recently  occurred  at  some  plants  from 
connections  above  the  RPV  head  and 
has  required  additional  assessments  and 
inspections  to  ensure  that  the  leakage 
has  not  caused  significant  degradation 
of  RPV  heads. 

in 

Based  on  recent  experience,  ciurent 
inspection  requirements  in  the  ASME 
Code  and  related  NRC  regulations  do 
not  provide  adequate  assurance  that 
reactor  coolant  pressure  bovmdary 
integrity  will  be  maintained  for  all 
combinations  of  construction  materials, 
operating  conditions,  and  operating 
histories  at  PWRs.  The  long-term 
resolution  of  RPV  head  penetration 
inspection  requireibents  is  expected  to 
involve  changes  to  the  ASME  Code  and 
NRC  regulations,  specifically  10  CFR 
50.55a.  Research  being  conducted  by  the 
NRC  and  industry  is  increasing  our 
understanding  of  material  performance, 
improving  inspection  capabilities,  and 
supporting  assessments  of  the  risks  to 
public  health  and  safety  associated  with 
potential  degradation  of  the  RPV  head 
and  associated  penetration  nozzles. 
These  research  activities  are  important 
to  the  long  term  development  of 
Yevisions  to  the  ASME  Code  and  NRC 
regulations. 

The  operating  history  of  PWRs 
supports  a  general  correlation  among 
certain  operating  parameters,  including 
the  length  of  time  plants  have  been  in 
o[>eration,  and  the  likelihood  of 
occurrence  of  PWSCC  of  nickel-based 
alloys  used  in  RPV  head  penetration 
nozzles.  Bulletin  2002-02  presented  a 
three-tier  categorization  of  susceptibility 
to  RPV  head  penetration  nozzle 
degradation  based  on  reactor  operating 
durations  and  temperatures.  Licensees' 
responses  to  the  Bulletin  included  an 
estimate  of  the  effective  degradation 
years  (EDY)  and  the  appropriate 
categorization  of  each  plant  into  one  of 
the  three  susceptibility  categories.  Each 
Licensee  proposed  an  inspection  plan 
for  RPV  head  penetrations  based  upon 
the  susceptibility  to  degradation  via 
PWSCC  (as  represented  by  the  value  of 
EDY  calculated  for  the  facility).  In 
addition,  recent  operating  experience 
has  shown  that,  under  certain 
conditions,  leakage  from  mechanical 
and  welded  cormections  above  the  RPV 
head  can  lead  to  the  degradation  of  the 
low  alloy  steel  head  by  boric  acid 
corrosion. 

Revising  the  ASME  Code  and 
subsequently  the  NRC  regulations  will 
take  several  years.  The  Licensees' 
actions  to  date  in  response  to  the  NRC 
bulletins  have  provided  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety  for  the  near 


term  operating  cycles,  but  cannot  be 
relied  upon  to  do  so  for  the  entire 
interim  period  until  NRC  regulations  are 
revised.  Additional  periodic  inspections 
of  RPV  heads  and  associated  penetration 
nozzles  at  PWRs,  as  a  function  of  the 
unit's  susceptibility  to  PWSCC  and  as 
appropriate  to  address  the  discovery  of 
boron  deposits,  are  necessary  to  provide 
reasonable  assurance  that  plant 
operations  do  not  pose  an  undue  risk  to  ■ 
the  public  health  and  safety. 
Consequently,  it  is  necessary  to 
establish  a  minimum  set  of  RPV  head 
inspection  requirements,  as  a 
supplement  to  existing  inspection  and 
other  requirements  in  the  ASME  Code 
and  NRC  regulations,  through  the 
issuance  of  an  Order  to  PWR  Licensees. 

It  is  appropriate  and  necessary  to  the 
protection  of  public  health  and  safety  to 
establish  a  clear  regulatory  framework, 
pending  the  development  of  consensus 
standards  and  incorporation  of  revised 
inspection  requirements  into  10  CFR 
50.55a,  directly  or  through  reference  to 
a  future  version  of  the  ASME  Code.  In 
order  to  provide  reasonable  assurance  of 
adequate  protection  of  public  health  and 
safety  for  the  interim  period,  all  PWR 
Licenses  identified  in  the  Attachment  to 
thi^  Order  shall  be  modified  to  include 
the  inspection  requirements  for  RPV 
heads  and  associated  penetration 
nozzles  identified  in  Section  fV  of  this 
Order.  The  NRC  requirements  imposed 
by  this  Order  are  based  on  the  body  of 
evidence  available  through  February' 
2003.  Continuing  research  and  operating 
experience  may  support  future  changes 
to  the  requirements  imposed  through 
this  Order.  In  addition,  pursuant  to  10 
CFR  2.202, 1  find  that  in  the 
circumstances  described  above,  the 
public  health,  safety,  and  interest 
require  that  this  Order  be  immediately 
effective.  .    . 

IV 

Accordingly,  pursuant  to  sections 
103, 104b,  161b,  161i,  161o,  182.  and 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  50,  it  is  hereby  ordered,  effective 
immediately,  thatail  licenses  identified 
in  the  attachment  to  this  order  are 
modified  as  follows: 

A.  To  determine  the  required 
inspection(s)  for  each  refueling  outage  at 
their  facility,  all  Licensees  shall 
calculate  the  susceptibility  category  of 
each  reactor  vessel  head  to  PWSCC- 
related  degradation,  as  represented  by  a 
value  of  EDY  Ifor  the  end  of  each 
operating  cycle,  using  the  following 
equation: 
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Where: 

EDY  =  total  effective  degradation  years, 
normalized  to  a  reference  temperature 
of600°F  "* 

AEFPY,  =  operating  tiihe  in  years  at 

The  ad. I 

Q,  =  activation  energy  for  crack 

initiation  (50  kcal/mole) 
R  =  universal  gas  constant  (1.103x10    ' 

kcal/mole°R) 
Thcad  I  =  100%  power  head  temperature 

during  time  period  j  (°R  =  °F  +  459.67) 
Tret  =  reference  temperature  (600  °F  = 

1059.67  °R) 
n  =  number  of  different  head 

temperatures  during  plant  history 

This  calculation  shall  be  performed 
with  best  estimate  values  for  each 
parameter  at  the  end  of  each  operating 
cycle  for  the  RPV  head  that  will  be  in 
service  during  the  subsequent  operating 
cycle.  The  calculated  value  of  EDY  shall 
determine  the  susceptibility  category 
and  the  appropriate  inspection  for  the 
RPV  head  during  each  refueling  outage. 

B.  All  Licensees  shall  use  the 
following  criteria  to  assign  the  RPV 
head  at  their  facility  to  the  appropriate 
PWSCC  susceptibility  category: 
High— (1)  Plants  with  a  calculated  value 

of  EDY  greater  than  12,  OR  (2)  Plants 
with  an  RPV  head  that  has 
experienced  cracking  in  a  penetration  *■ 
nozzle  or  J-groove  weld  due  to 
PWSCC. 

Moderate — Plants  with  a  calculated 
value  of  EDY  less  than  or  equal  to  12 
and  greater  than  or  €jqual  to  8  AND  no 
previous  inspection  findings  requiring 
classification  as  High. 

Low — Plants  with  a  calculated  value  of 
EDY  less  than  8  AND  no  previous 
inspection  findings  requiring 
classification  as  High. 

C.  All  Licensees  shall  perform 
inspections  of  the  RPV  head  '  using  the 
following  techniques  and  frequencies.- 


(1)  For  those  plants  in  the  High 
category,  RPV  head  and  head 
penetration  nozzle  inspections  shall  be 
performed  using  the  following 
techniques  every  refueling  outage.^ 

(a)  Bare  metaf  visual  examination  of 
100%  of  the  RPV  head  surface 
(including  360°  around  each  RPV  head 
penetration  nozzle),  AND 

(b)  Either: 

(i)  Ultrasonic  testing  of  each  RPV 
head  penetration  nozzle  (i.e.,  nozzle 
base  material)  from  two  (2)  inches  above 
the  J-groove  weld  to  the  bottom  of  the 
nozzle  and  an  assessment  to  determine 
if  leakage  has  occurred  into  the 
interference  fit  zone,  OR 

(ii)  Eddy  current  testing  or  dye 
penetrant  testing  of  the  wetted  surface 
of  each  J-Groove  weld  and  RPV  head 
penetration  nozzle  base  material  to  at 
least  two  (2)  inches  above  the  J-groove 
weld. 

(2)  For  those  plants  in  the  Moderate 
category.  RPV  head  and  head 
penetration  inspections  shall  be 
performed  such  that  at  least  the 
requirements  of  2(a)  or  2(b)  are 
performed  each  refueling  outage.  In 
addition  the  requirements  of  2(a)  and 
2(b)  shall  each  be  performed  at  least 
once  over  the  course  of  every  two  (2) 
refueling  outages. 

(a)  Bare  metal  visual  examination  of  ■ 
100%  of  the  RPV  head  surface 
(including  360°  around  each  RPV  head 
penetration  nozzle). 

(b)  Either: 

(i)  Ultrasonic  testing  of  each  RPV 
head  penetration  nozzle  (i.e.,  nozzle 
base  pnaterial)  from  two  (2)  inches  above 
the  J-groove  weld  to  the  bottom  of  the 
nozzle  and  an  assessment  to  determine 
if  leakage  has  occurred  into  the 
interference  fit  zone,  OR 


'  This  Ordor  imposos  addiliunal  inspection 
requirements,  l.icen.sees  are  re<iiiired  to  address  any 
findings  fmm  these  inspe<;tions  {if.,  perform 
analyses  and  repairs)  in  aixordance  with  existing 
requirements  in  the  ASME OkIb and  10 CFR  SO.'iSa. 
The  NR(;  has  issued  Kuidant:e  to  address  flaw 
evaluations  for  RPV  head  penetration  nozzles  (see 
letter  dated  November  21.  2001.  from  j.  Strosnider, 
NRC.  to  A.  Marion.  Nuclear  EnerRV  Institute)  and 
will,  as  nec:essarv.  issue  revised  Kuidance  pending 
the  updating  of  the  ASME  Ckide  and  related  NRC 
regulations. 

•<  The  requirements  of  this  Order  are  generally 
consistent  with  inspection  plans  that  the  NRC  staff 
accepted  in  letters  to  some  Licensees  regarding  their 
jesponses  to  Bulletin  2002-02.  If  the  NRC  staff  has 
already  accepted  a  specific  variation  from  the 


requirements  of  this  Order  {e.g..  inspections  to  less 
than  two  (2)  inches  above  the  J-grixive  weld),  the 
Licensee  may  continue  with  the  previously 
accepted  inspection  plan  for  the  next  refueling 
outage  after  issuance  of  this  Order,  provided  that  in 
its  response  to  this  Order  the  Licensee  identifies  all 
discrepancies  between  the  requirements  of  this 
Order  and  the  previously  accepted  inspection  plan. 
Licensees  proposing  to  deviate  from  the 
requirements  of  this  Order  for  subsequent  refueling 
outages  shall  seek  relaxation  of  this  Order  pursuant 
lo  the  procedure  specified  at  the  end  of  this  Section. 

'  For  repaired  RPV  head  penetration  nozzles  that 
establish  a  new  pressure  boundary,  the  ultrasonic 
testing  inspection  shall  include  the  weld  and  at 
least  one  (1)  inch  above  the  weld  in  the  nozzle  base 
material.  For  RPV  head  penetration  nozzles  or  |- 
groove  welds  repaired  using  a  weld  overlay,  the 
overlay  shall  be  examined  by  either  ultrasonic, 
eddy  current,  or  dye  penetrant  testing  in  addition 
to  the  examinations  required  by  (l)(b)(t)  or  (l)(bHii). 


(ii)  Eddy  current  testing  or  dye 
penetrant  testing  of  the  wetted  surface 
of  each  J-Groove  weld  and  RPV  head 
penetration  nozzle  base  material  to  at 
least  two  (2)  inches  above  the  J-groove 
weld. 

(3)  For  those  plants  in  the  Low 
category,  RPV  head  and  head 
penetration  nozzle  inspections  shall  be 
performed  as  follows.  An  inspection 
meeting  the  requirements  of  3(a)  must 
be  completed  at  least  every  third 
refueling  outage  or  every  five  (5)  years, 
whichever  occurs  first.  If  an  inspection 
meeting  the  requirements  of  3(a)  was 
not  performed  during  the  refueling 
outage  immediately  preceding  the 
issuance  of  this  Order,  the  Licensee 
must  complete  an  inspection  meeting 
the  requirements  of  3(a)  within  the  first 
two  (2)  refueling  outages  following 
issuance  of  this  Order.  The 
requirements  of  3(b)  must  be  completed 
at  least  once  over  the  course  of  five  (5) 
years  after  the  issuance  of  this  Order 
and  thereafter  at  least  every  four  (4) 
refueling  outages  or  every  seven  (7) 
years,  whichever  occurs  first. 

(a)  Bare  metal  visual  examination  of 
100%  of  the  RPV  head  surface 
(including  360°  around  each  RPV  head 
penetration  nozzle). 

(b)  Either:     . 

(i)  Ultrasonic  testing  of  each  RPV 
head  penetration  nozzle  (i.e..  nozzle 
base  material)  from  two  (2)  inches  above 
the  J-groove  weld  to  the  bottom  of  the 
nozzle  and  an  assessment  to  determine 
if  leakage  has  occurred  into  the 
interference  fit  zone,  or 

(ii)  Eddy  current  testing  or  dye 
penetrant  testing  of  the  wetted  surface 
of  each  J-Groove  weld  and  RPV  head 
penetration  nozzle  base  material  to  at 
least  two  (2)  inches  above  the  J-groove 
weld. 

D.  During  each  refueling  outage, 
visual  inspections  shall  be  performed  to 
identify  potential  boric  acid  leaks  from 
pressure-retaining  components  above 
the  RPV  head.  For  any  plant  with  boron 
deposits  on  the  surface  of  the  RPV  head 
or  related  insulation,  discovered  either 
during  the  inspections  required  by  this 
Order  or  otherwise  and  regardless  of  the 
source  of  the  deposit,  before  returning 
the  plant  to  operation  the  Licensee  shall 
perform  inspections  of  the  affected  RPV 
head  surface  and  penetrations 
appropriate  to  the  conditions  found  to 
verify  the  integrity  of  the  affected  area 
and  penetrations. 


Federal  Register /Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Notices 


7809 


E.  For  each  inspection  required  in 
Paragraph  C,  the  Licensee  shall  submit 
a  report  detailing  the  inspection  results 
within  sixty  (60)  days  after  returning  the 
plant  to  operation.''  For  each  inspection 
required  in  Paragraph  D,  the  Licensee 
shall  submit  a  report  detailing  the 
inspection  results  within  sixty  (60)  days 
after  returning  the  plant  to  operation  if 

a  leak  or  boron  deposit  was  found 
during  the  inspection. 

F.  In  the  response  required  by  Section 
V  of  this  Order,  all  Licensees  shall 
notify  the  Commission  if:  (1)  They  are 
unable  to  comply  with  any  of  the 
requirements  of  Section  IV,  or  (2) 
compliance  with  any  of  the 
requirements  of  Section  IV  is 
unnecessary.  Licensees  proposing  to 
deviate  from  the  requirements  of  this 
Order  shall  seek  relaxation  of  this  Order 
pursuant  to  the  procedure  specified 
below. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  the 
Licensee  of  good  cause.  A  request  for 
relaxation  regarding  inspection  of 
specific  nozzles  shall  also  address  the 
following  criteria: 

(1)  The  proposed  altemative(s)  for 
inspection  of  specific  nozzles  will 
provide  an  acceptable  level  of  quality 
and  safety,  or 

(2)  Compliance  with  this  Order  for 
specific  nozzles  would  result  in 
hardship  or  unusual  difficulty  without  a 
compensating  increase  in  the  level  of 
quality  and  safety. 

Requests  for  relaxation  associated 
with  specific  penetration  nozzles  will  be 
evaluated  by  the  NRC  staff  using  its 
procedure  for  evaluating  proposed 
alternatives  to  the  ASME  Code  in 
accordance  with  10  CFR  50.55a(a)(3). 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 


to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  Office  of  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  shall 
also  be  sent  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address;  to 
the  Regional  Administrator  for  NRC 
Region  I,  II,  III,  or  IV,  as  appropriate  for 
the  specific  plant;  and  to  the  Licensee 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  Licensee.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Assistant  General. Counsel  for  Materials 
Litigation  and  Enforcement  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  maimer  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).s 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.?02(c)(2)(i),  the 
Licensee  may,  in  addition  to  demanding 
a  hearing  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 


*  This  reporting  requirement  supercedes  the  30- 
day  reports  requested  by  NRC  Bulletin  2002-02. 


'  The  version  of  Title  10  of  the  Code  of  Federal 
Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFTi 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d),  please  • 
see  67  FR  20884,  April  29,  2002. 


In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  11th  day  of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Attachment  to  Order: 

Facilities 

Beaver  Valley  Power  Station.  Units  1  and  2 

Docket  Nos.  50-334  and  50-412 

License  Nos.  DPR-66  and  NFF-73 

Calvert  Cliffs  Nuclear  Power  Plant, 

Units  1  and  2  -v 

Docket  Nos.  50-317  and  50-318 

License  Nos.  DPR-53  and  DPR-69 

R.E.  Ginna  Nuclear  Power  Plant 

Docket  No.  50-244 

License  No.  DPR-18  ► 

Indian  Point  Nuclear  Generating  Station, 
Units  2  and  3 

Docket  Nos.  50-247  and  50-286 
License  Nos.  DPR-26  and  DPR-64 
Millstone  Power  Station,  Units  2  and  3 
Docket  Nos.  50-336  and  50-423 
License  Nos.  DPR-65  and  NPF-49 

Salem  Nuclear  Generating  Station, 

Units  1  and  2 

Docket  Nos.  50-272  and  50-311 

License  Nos.  DPR-70  and  DPR-75 

Seabrook  Station,  Unit  1 

Docket  No.  50-443 

License  No.  NPF-86 

Three  Mile  Island  Nuclear  Station,  Unit  1 

Docket  No.' 50-289 

License  No.  DPR-50 

Catawba  Nuclear  Station,  Units  1  and  2 

Docket  Nos.  50-413  and  50-^14 

License  Nos.  NPF-35  and  NPF-52 

Crystal  River  Nuclear  Power  Plant 

Docket  No.  50-302 

License  No.  DPR-72 

Joseph  M.  Farley  Nuclear  Plant, 

Units  1  and  2 

Docket  Nos.  50-348  and  50-364 

License  Nos.  NPF-2  and  NPF-8 

Shearon  Harris  Nuclear  Power  Plant.  Unit  1 

Docket  No.  50-400 

License  No.  NPF-63 

William  B.  McGuire  Nuclear  Station; 

Units  1  and  2 

Docket  Nos.  50-369  and  50-370 

License  Nos.  NPF-9  and  NPF-1 7 

North  Anna  Power  Station,  Units  1  and  2 
Docket  Nos.  50-338  and  50-339 
License  Nos.  NPF-4  and  NPF-7 
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Surry  Power  Station.  Units  1  and  2 

Docket  Nos.  ."iO-ZBO  and  50-281 

License  Nos.  DPR-32  and  DPR-37 

Oconee  Nuclear  Station.  Units  1,  2  and  3 

Docket  Nos.  50-269.  50-270  and  50-287 

License  Nos.  DPR-38.  DPR^7  and  DPR-55 

H.B.  Robinson  Steam  Electric  Plant.  Unit  2 

Docket  No.  50-261 

License  No.  DPR-23 

St.  Lucie  Nuclear  Plant,  Units  1  and  2 

Docket  Nos.  50-335  and  50-389 

License  Nos.  DPR-67  and  NPF-16 

Turkey  Point  Nuclear  Generating  Station, 

Units  3  and  4 

Docket  Nos.  50-250  and  50-251 

License  Nos.  DPR-31  and  DPR-41 

Sequoyah  Nuclear  Plant.  Units  1  and  2 

Docket  Nos.  50-327  and  50-328 

License  Nos.  DPR-77  and  DPR-79 

Watts  Bar  Nuclear  Plant,  Unit  1 

Docket  No.  50-390 

License  No.  NPF-90 

Virgil  C.  Summer  Nuclear  Station.  Unit  1 

Docket  No.  50-395 

License  No.  NPF-12 

Vogtie  Electric  Generating  Plant, 

Units  1  and  2 

Docket  Nos.  50-424  and  50-425 

License  Nos.  NPF-68  and  NPF-81 

Braidwood  Station,  Units  1  and  2 

Docket  Nos.  STN  50-456  and  STN  50-457 

License  Nos.  NPF-72  and  NPF-77 

Byron  Station.  Units  1  and  2 

Do<:ket  Nos.  STN  50-454  and  STN  50-^55 

License  Nos.  NPF-37  and  NPF-66 

Donald  C.  Cook  Nuclear  Plant,  Units  1  and 

2 
Docket  Nos.  50-315  and  50-316 
License  Nos.  DPR-58  and  DPR-74 
Davis-Bes.se  Nuclear  Power  Station,  Unit  1 
Do<:ket  No.  50-346 
Licen.se  No.  NPF-3 
Kewaunee  Nuclear  Power  Plant 
Docket  No.  50-305 
Licen.se  No.  DPR-43  • 

Palisades  Plant 

Docket  No.  50-255 

License  No.  DPR-20 

Point  Beach  Nuclear  Plant,  Units  1  and  2 

Docket  Nos.  50-266  and  50-301 

License  Nos.  DPR-24  and  DPR-27 

Prairie  Island  Nuclear  Generating  Plant, 

Units  1  and  2 
Docket  Nos.  50-282  and  50-306 
License  Nos.  DPR-42  and  DPR-60 
Arkansas  Nuclear  One,  Units  1  and  2 
Dotiket  Nos.  50-313  and  50-368 
License  Nos.  DPR-51  and  NPF-6 

Callaway  Plant,  Unit  1 

Docket  No.  50-483 

License  No.  NPF-30 

Comanche  Peak  Steam  Electric  Station, 

Units  1  and  2 

Docket  Nos.  50-^45  and  50-446 

License  Nos.  NPF-87  and  NPF-89 

Diablo  Canyon  Nuclear  Power  Plant. 

Units  1  and  2 

Docket  Nos.  50-275  and  50-323 

License  Nos.  DPR-80  and  DPR-82 

Fort  Calhoun  Station.  Unit  1 
Docket  No.  50-285 
License  No.  DPR-40 


Palo  Verde  Nuclear  Generating  Station, 

Units  1.  2  and  3 

Docket  Nos.  STN  50-528,  STN  50-529  and 

STN  50-530 

License  Nos.  NPF-41,  NPF-51  and  NPF-74 

San  Onofre  Nuclear  Station,  Units  2  and  3 
Docket  Nos.  50-361  and  50-362 
License  Nos.  NPF-10  and  NPF-15 
South  Texas  Project  Electric  Generating 

Station.  Units  1  and  2 
Docket  Nos.  50-498  and  50-499 
License  Nos.  NPF-76  and  NPF-80 
Waterford  Steam  Electric  Generating  Station, 

Unit  3  , 

Docket  No.  50-382 
License  No.  NPF-38 
Wolf  Creek  Generating  Station,  Unit  1 
Docket  No.  50-^82 
License  No.  NPF-42 

.  |FR  Doc.  03-3835  Filed  2-14-03:  8i:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

date:  Weeks  of  February  17,  24,  March 

3,  10.  17,  24,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  1 7,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  February  17,  2003. 

Week  of  February  24,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  24.  2003. 

Week  of  March  3,  2003— Tentative 

Monday,  N^arch  3.  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Material  Safety  and 
Safeguards  (NMSS)  Programs— Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov. 

2  p.m. — Discussion  of  Security  Issues 
{Closed— Ex.  1) 

Week  of  March  10.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  10.  2003. 

Week  of  March  17.  2003— Tentative 

Thursday,  March  20,  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Security  and  Incident 
Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — Ex. 

1) 
2  p.m. — Discussion  of  Management 

Issues  (Closed— Ex.  2) 


Week  of  March  24.  2003— Tentative 
Thursday,  March  27,  2003 

2  p.m. — Briefing  on  Status  of  Office  of 

Research  (RES)  Programs, 

Performance,  and  Plans  (Public 

Meeting) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

Additional  Information:  "Meeting 
with  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC)," 
originally  scheduled  for  February  24, 
2003,  has  been  canceled. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
ai:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule.html. 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dlcw@nrc.gov. 

Dated:  February  12.  2003. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator.  Office  of  the 
Secretary. 

|FR  Doc.  03-3934  Filed  2-13-03:  11:19  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating     , 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
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make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  January  24, 
2003,  through  February  6,  2003.  The  last 
biweekly  notice  was  published  on 
February  4,  2003  (68  FR  5668). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulation^  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
-margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportiuiity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 


Written  comments  may  be  sybmitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  should  cite  the  publication  . 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  b^  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Maryland,  frtim  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  Public  File 
Area  01F21.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  20,  2003,  the  licensee  may 
file  a  request  fora  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  pari  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
PDR;  located  at  One  White  Flint  North, 
Public  File  Area  01F21.  11555  Rockville 
Pike  (first  floor).  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


'  The  most  recent  version  of  title  10  of  th^  Code 
of  Federal  Regulations,  published  January  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.Z14(d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  29,  2002. 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceclding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner  ■ 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville.  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket®nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by 
e-mail  to  OGCMailCentei^nrc.gov.  A 
copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
304-415-4737  or  by  e-mail  to 
pdi®nrc.gov. 

Calvert  Cliffs  Nuclear  Power  Plant.  Inc.. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2.  Calvert  County.  Maryland 

Date  of  amendments  request: 
December  13,  2002. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3.5.2, 
Emergency  Core  Cooling  System — 
Operating,  by  removing  the  Note  that 
modifies  the  Limiting  Condition  for 
Operation.  The  proposed  change  wbuld 
remove  the  requirement  to  have  the 
charging  pumps  operable  when  thermal 
power  is  greater  than  80%  of  rated 
thermal  power  (RTP).  The  proposed 
change  would  also  remove  Surveillance 
Requirement  3.5.2.4  for  verifying  the 
reouired  charging  pump  flow  rate. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
*  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  charging  pumps  were  credited  in  the 
previous  analysis  to  mitigate  the 
consequences  of  a  small-break  loss-of-coolant 
accident  (LOCA)  above  80%  of  rated  thermal 
power  (RTP).  The  charging  pumps  were  not 
considered  to  be  an  initiator  of  the  accident. 
The  new  analysis  for  the  small-break  LOCA 
does  not  assume  the  charging  pumps  are 
initiators  of  the  accident.  Therefore, 
removing  the  requirement  to  maintain  the 
charging  pumps  operable  above  80%  RTP 
and  removing  Surveillance  Requirement 
3.5.2.4  from  the  Technical  Specification  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequence  of  a  small-break  LOCA  is 
the  potential  for  Inadequate  core  cooling  and 
decreased  negative  reactivity  such  that  the 
reactor  core  is  not  protected  after  the  design 
basis  event.  The  previous  analysis  for  the 
small-break  LOCA  above  80%  RTP  assumed 


unborated  flow  from  a  single  charging  pump 
to  ensure  there  was  adequate  cooling  flow 
delivered  to  the  Reactor  Coolant  System.  The 
revised  small-break  LOCA  analysis  was 
performed  such  that  flow  from  the  charging 
pumps  was  not  credited.  Since  the  charging 

Eump  flow  is  no  longer  credited  in  the  small- 
reak  LOCA  analysis,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
consequences  of  a  small-break  LOCA. 
Therefore,  the  proposed  Technical 
SpeciHcation  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

This  requestledl  change  does  not  involve  a 
change  in  the  operation  of  the  plant  and  no 
new  accident  initiation  mechanism  is  created 
by  the  proposed  changes.  Since  the  charging 
pump  flow  is  no  longer  credited  in  the  small- 
break  LOCA  analysis,  the  requirement  to 
have  the  charging  pumps  operable  above 
80%  RTP  and  the  charging  pump 
Surveillance  Requirement  3.5.2.4  can  be 
removed  from  the  Technical  Specification. 
The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  of  the  Emergency  Core 
Cooling  System  is  to  provide  core  cooling 
and  negative  reactivity,  to  ensure  that  the 
reactor  core  is  protected  after  design  basis 
events.  For  a  small-break  LOCA,  the  previous 
analysis  credited  flow  from  the  charging 
pumps  almve  80%  RTP  to  supply 
supplemental  cooling  flow  to  the  Reactor 
Coolant  System.  Credit  for  flow  from  a  single 
charging  pump  was  only  taken  for  the  water 
inventory. 

The  revised  small-break  LOCA  analysis 
was  performed  using  the  newest  Nuclear 
Regulatory  Commission  accepted  versions  of 
the  Westinghouse  evaluation  models  for 
Combustion  Engineering  designed 
pressurized  water  reactors.  The  revised 
small-break  LOCA  analysis  incorporated 
several  changes  to  planW  parameters  used  in 
the  analysis,  one  of  which  was  the 
elimination  of  the  need  to  credit  the  charging 
pump  flow  above  80%  RTP.  Since  the 
charging  pump  flow  is  no  longer  credited  in 
the  small-break  LOCA  analysis,  the 
requirement  to  have  the  charging  pumps 
operable  above  80%  RTP  and  charging  pump 
Surveillance  Requirement  3.5.2.4  can  he 
removed  from  the  Technical  Specification. 

The  proposed  change  to  Technical 
Specification  3.5.2  does  not  modify  any  other 
charging  pump  requirements  specified  in  the 
Technical  Requirements  Manual  (e.g., 
requirements  on  charging  pump  availability 
for  boration  and  cooldown  remain  in  effect). 

Therefore,  the  safety  function  of  the 
Emergency  Core  Cooling  System  is 
maintained  and  the  margin  of  safety  is  not 
significantly  reduced  by  the  proposed 
changes.  > 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request: 
November  12,  2002. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications,  as 
necessary,  to  support  an  expansion  of 
the  core  flow  operating  range  (i.e., 
Maximiun  Extended  Load  Line  Limit 
Analysis  Plus  (MELLLA-^)).  As  part  of 
the  MELLLA+  implementation,  Carolina 
Power  &  Light  Company  would 
implement  the  Detect  and  Suppress 
Solution-Confirmation  Density  (DSS- 
CD)  approach  to  automatically  detect 
and  suppress  neutronic/thermal- 
hydraulic  instabilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

10  CFR  50.9>te]states  "At  the  time  a 
licensee  reque^s  ab  amendment,  it  must 
provide  to  the  Commission  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  using  the  standards  in 
S  50.92."  The  following  provides  this 
analysis  for  the  MELLLA+  operating  range  to 
a  minimum  core  flow  rate  of  85%  of  rated 
with  120%  of  the  original  licensed  thermal     ' 
power. 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  expansion  of  the  core  operating  range 
discussed  herein  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  probability  (frequency  of  occurrence) 
of  a  DBA  [design-basis  accident]  occurring  is 
not  affected  by  the  operating  range 
expansion,  because  the  plant  continues  to 
comply  with  the  regulatory  and  design  basis 
criteria  established  for  plant  equipment 
(ASME  [American  Society  of  Mechanical 
Engineers]  code.  IEEE  [Institute  of  Electrical 
and  Electronics  Engineers]  standards,  NEMA 
(National  Electrical  Manufacturers 
Association]  standards,  Regulatory  Guides, 
etc.).  An  evaluation  of  the  probabilistic  safety 


assessments  concludes  that  the  calculated 
core  damage  frequencies  do  not  significantly 
change  due  to  the  MELLLA+  operating  range 
expansion.  Scram  setpoints  (equipment 
settings  that  initiate  automatic  plant 
shutdowns)  are  established  such  that  there  is 
no  significant  increase  in  scram  frequency 
due  to  the  MELLLA+  operating  range 
expansion.  No  new  challenge  to  safety 
related  equipment  results  from  the  MELLLA-t- 
operating  range  expansion.  The  changes  in 
consequences  of  hypothetical  accidents, 
which  occur  from  operation  in  the  MELLLA+ 
region,  are  in  all  cases  insignificant.  The 
MELLLA+  accident  evaluations  do  not 
exceed  any  NRC-approved  acceptance  limits. 
The  spectrum  of  hypothetical  accidents  and 
abnormal  operational  occurrences  has  been 
investigated,  and  will  meet  the  plant's 
currently  licensed  regulatory  criteria.  In  the 
area  of  core  design,  for  example,  the  fuel 
operating  limits  such  as  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  and  Safety  Limit  Minimum 
Critical  Power  Ratio  (SLMCPR)  are  met,  and 
fuel  reload  analyses  will  show  plant 
transients  meet  the  criteria  accepted  by  the 
NRC  as  specified  in  (GE  Nuclear  Energy, 
"General  Electric  Standard  Application  for 
Reactor  Fuel,"  NEDE-24011-P-A  and  NEDE- 
24011-P-A-US,  (latest  approved  revision)]. 
Challenges  to  fuel  (ECCS  [emergency  core 
cooling  system]  performance)  are  evaluated, 
and  shown  to  still  meet  the  criteria  of  10  CFR 
50.46,  Appendix  K,  Regulatory  Guide  1.70, 
and  UFSAR  (Updated  Final  Safety  Analysis 
Report]  Section  6.3.  Challenges  to  the 
containment  have  been  evaluated,  and  the 
containment  and  its  associated  cooling 
systems  meet  10  CFR  50  Appendix  A 
Criterion  38,  Long  Term  Cooling,  and 
Criterion  50.  Containment.  Radiological 
release  events  (accidents)  have  been 
evaluated,  and  shown  to  meet  the  regulatory 
limits  of  10  CFR  50.67. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  MELLLA+  operating  range  expansion 
wiH  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Equipment  that  could 
be  affected  by  MELLLA+  has  been  evaluated 
and  no  new  operating  mode,  safety  related 
equipment  lineup,  accident  scenario,  or 
equipment  failure  mode  was  identified.  The 
full  spectrum  of  accident  considerations, 
defined  in  the  UFSAR,  has  been  evaluated, 
and  no  new  or  different  kind  of  accident  has 
been  identified.  The  MELLLA+  operating 
range  expansion  uses  fully  developed 
technology,  and  applies  it  within  the 
capabilities  of  existing  plant  equipment.  The 
technology  includes  NRC  approved  codes, 
standards  and  methods  applied  in 
accordance  with  existing  regulatory  criteria. 

3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  MELLLA+  operating  range  expansion 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  calculated  loads  on  all 
affected  structures,  systems  and  components 
have  been  shown  to  remain  within  design 
allowables  for  all  design  basis  event 
categories.  No  NRC  acceptance  criterion  is 
exceeded.  The  margins  of  safety  currently 


included  in  the  design  of  the  plant  are  not 
affected  by  the  MELLLA+  operating  range 
expansion.  Because  the  plant  configuration  ' 
and  response  to  transients  and  hypothetical 
accidents  do  not  result  in  exceeding  the 
presently  approved  NRC  acceptance  limits, 
operation  in  the  MELLLA+  region  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Conclusion:  A  MELLLA+  operating  range 
expansion  to  a  minimum  core  flow  rate  of 
85%  of  rated  with  120%  of  original  licensed 
'  thermal  power  has  been  investigated.  The 
BSEP  [Brunswick  Steam  Electric  Plant) 
licensing  requirements  have  been  evaluated 
and  it  has  been  demonstrated  that  this 
MELLLA+  operating  range  expansion  can  be 
accommgdated: ' 

•  Without  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

•  Without  creating  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and 

••  Without  exceeding  any  presently 
existing  regulatory  limits  or  acceptance 
criteria  applicable  to  the  plant,  which  might 
cause  a  reduction  in  a  margin  of  safety. 

Having  made  negative  declarations 
regarding  the  10  CFR  50.92  criteria,  tiiis 
assessment  concludes  that  an  operating  range 
expansion  to  a  minimum  core  flow  rate  of 
85%  of  rated  with  120%  of  original  licensed 
thermal  power  does  not  involve  a  Significant 
Hazards  Consideration. 

10  CFR  50.91(a)  states  "At  the  time  a 
licensee  requests  an  amendment,  it  must 
provide  to  the  Commission  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  using  the  standards  in 
§50.92."  The  following  provides-this 
analysis  for  the  DSS-CD  long-term  stability 
solution. 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  will  implement  DSS- 
CD  as  the  long-term  stability  solution.  The   ' 
DSS-CD  solution  is  designed  to  identify  the 
power  oscillation  upon  inception  and  initiate 
control  rod  insertion  to  terminate  the 
oscillations  prior  to  any  significant 
amplitiTde  grovrth.  The  DSS-CD  provides 
protection  against  violation  of  the  Safety 
Limit  Minimum  Critical  Power  Ratio 
(SLMCPR)  for  anticipated  oscillations. 
Compliance  with  General  Design  Criteria 
(GDC)  10  and  12  of  10  CFR  part  50,  Appendix 
A  is  accomplished  via  an  automatic  action. 
The  DSS-CD  introduces  an  enhanced 
detection  algorithm  that  detects  the  inception 
of  power  oscillations  and  generates  an  earlier 
power  suppression  trip  signal  exclusively 
based  on  successive  period  confirmation 
recognition.  The  existing  Option  III 
algorithms  are  retained  (with  generic 
setpoints)  to  provide  defense-in-depth 
protection  for  unanticipated  reactor 
instability  events. 

A  developing  instability  event  is 
suppressed  by  the  DSS-CD  system  with 
substantial  margin  to  the  SLMCPR  and  no 
clad  damage,  with  the  event  terminating  in 
a  scram  and  never  developing  into  an 
accident.  In  addition,  the  DSS-CD  solution 
defense-in-depth  features  incorporate  all  the 
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backup  scram  algorithms  plus  the  licensed 
scram  feature  of  the  existing  Option  III 
system.  The  DSS-<]D  system  does  not 
interact  with  equipment  whose  failure  could 
cause  an  accident.  Scram  setpoints  in  the 
DSS-CD  will  be  established  so  that  analytical 
limits  are  met.  The  reliability  of  the  DSS-CD 
will  meet  or  exceed  that  of  the  existing 
system.  No  new  challenges  to  safety-related 
equipment  will  result  from  the  DSS-CD 
solution.  Because  an  instability  event  would 
reliably  terminate  in  an  early  scram  without 
impact  on  other  safety  systems,  there  is  no 
significant  increase  in  the  probability  of  an 
accident. 

Proper  operation  of  the  DSS-CD  system 
does  not  affect  any  fission  product  barrier  or 
Engineered  Safety  Feature.  Thus,  the 
proposed  change  cannot  change  the 
consequences  of  any  accident  previously 
evaluated.  As  stated  above,  the  DSS-CD 
solution  meets  the  requirements  of  GDC  10 
and  12  by  automatically  detecting  and 
suppressing  design  basis  thermal-hydraulic 
oscillations  prior  to  exceeding  the  fuel 
SLMCPR. 

Based  on  the  above,  the  operation  of  the 
DSS-CD  solution  within  the  framework  of 
the  Option  III  OPRM  hardware  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  DSS-CD  solution  operates  within  the 
existing  Option  III  OPRM  [Oscillation  Power 
Range  Monitor!  hardware.  No  new  operating 
mode,  safety-related  equipment  lineup, 
accident  scenario,  system  interaction,  or 
equipment  failure  mode  was  identified. 
Therefore,  the  DSS-CD  solution  will  not 
adversely  affect  plant  equipment. 

Because  there  are  no  hardware  design 
changes*   *   *,  there  is  no  change  in  the 
possibility  or  consequences  of  a  failure.  The 
worst  case  failure  of  the  equipment  is  a 
failure  to  initiate  mitigating  action  (i.e., 
scram),  but  no  failure  can  cause  an  accident 
of  a  new  or  different  kind  than  any 
previously  evaluated. 

Based  on  the  above,  the  proposed  change 
to  the  DSS-CD  solution  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  DSS-CD  solution  is  designed  to 
identify  the  power  oscilla^on  upon  inception 
and  initiate  control  rod  insertion  to  terminate 
the  oscillations  prior  to  any  signiHcant 
amplitude  growth.  The  DSS-CD  solution 
algorithm  will  maintain  or  increase  the 
margin  to  the  SLMCPR  for  anticipated 
instability  events.  The  safety  analfses  in 
NEDC-33075P  *  *   '  demonstrate  the  margin 
to  the  SLMCPR  for  postulated  bounding 
stability  events.  As  a  result,  there  is  no 
impact  on  the  MCPR  [minimum  critical 
p>ower  ratio)  Safety  Limit  identified  for  an 
instability  event. 

The  current  Option  111  algorithms  (Period 
Based  Detection,  Amplitude  Based,  and 
Growth  Rate)  are  retained  (with  generic 
setpoints)  to  provide  defense-in-depth 
protection  for  unanticipated  reactor 
instability  events. 


Based  on  the  above,  the  proposed  change 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Conclusions:  The  DSS-CD  stability 
solution  has  been  investigated.  The  BSEP 
licensing  requirements  have  been  evaluated 
and  it  has  been  demonstrated  that  the  DSS- 
CD  stability  solution  can  be  accommodated: 

•  Without  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

•  Without  creating  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and 

•  Without  exceeding  any  presently 
existing  regulatory  limits  or  acceptance 
criteria  applicable  to  the  plant,  which  might 
cause  a  reduction  in  a  margin  of  safety. 

Having  made  negative  declarations 
regarding  the  10  CFR  50.92  criteria,  this 
assessment  concludes  that  the  DSS-CD 
stability  solution  does  not  involve  a 
Significant  Hazards  Consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602.  NRC 
Section  Chief:  Allen  G.  Howe. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270.  and  50-287.  Oconee 
Nuclear  Station.  Units  1.  2.  aqd  3. 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  June  7, 
2002,  supplemented  by  letter  dated 
January  8,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Updated  Final  Safety 
Analysis  Report  to  eliminate  credit  for 
the  flow  path  from  the  spent  fuel  pool 
to  the  high  pressure  injection  pump  as 
one  source  of  primary  system  makeup 
following  a  tornado.  The  proposed 
amendments  would  also  credit  the 
Standby  Shutdown  Facility  as  the 
assured  means  of  achieving  safe 
shutdown  for  all  three  Oconee  units 
following  a  tornado.  By  letter  dated 
January  8,  2003,  Duke  Energy 
Corporation  provided  a  revised  No 
Significant  Hazards  Consideration 
(NSHC)  that  supercedes  the  NSHC  that 
was  noticed  in  the  Federal  Register  on 
July  23.  2002  (67  FR  48216). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Pursuant  to  10  CFR  50.91,  Duke  Energy 
Corporation  (Duke)  has  made  the 
determination  that  this  amendment  request 
involves  a  No  Significant  Hazards 
Consideration  by  applying  the  standards 
established  by  the  NRC  regulations  in  10  CFR 
50.92.  This  ensures  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  being  requested  in  this 
amendment  request  involve  (1)  the 
elimination  of  the  Spent  Fuel  Pool  [SFP]  as 
a  suction  source  to  a  High  Pressure  Injection 
[HPI]  pump  for  primary  system  make-up,  and 
(2)  to  fully  credit  the  Standby  Shutdown 
Facility  (SSF)  as  the  primary  assured  means 
of  achieving  safe  shutdown  of  all  three  units 
following  a  tornado.  Following  the 
modification  to  fully  tornado  protect  the  SSF, 
this  facility  becomes  the  station's  assured 
flow  path  for  both  primary  make-up  and 
secondary  decay  heat  removal  for  all  three 
units. 

Although  the  probability  of  a  severe 
tornado  strike  at  the  station  does  not  change, 
new  tornado  insights  gained  from  a  review  of 
the  current  external  event  risk  analysis  have 
resulted  in  an  enhanced  risk  model  that  more 
accurately  characterizes  station  tornado 
damage  risk.  The  proposed  changes  are  part 
of  the  revised  tornado  mitigation  strategy  that 
provides  for  an  assured,  deterministic 
success  path  rather  than  the  current  strategy 
that  is  based  on  risk  insights  and  diversity  for 
achieving  safe  shutdown.  This  effort  has 
resulted  in  an  overall  reduction  in  tornado 
risk  at  the  station  and  consequently,  would 
not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Other  than  the  fortification  of  walls  of 
existing  structures  to  harden  them  against 
tornado  damage,  there  are  no  physical 
changes  to  the  plant  structures,  systems,  or 
components  (SSCs),  nor  are  there  any 
changes  to  safety  limits  or  set  points.  Also, 
no  new  radiological  release  pathways  are 
created. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  changes  being  proposed  in  this 
amendment  request  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  initial  placement  of  the  SFP- 
HPI  flow  path  into  the  LB  [licensing  basis] 
was  based  on  1989  risk  analyses  that  showed 
a  potential  need  for  primary  make-up  due  to 
inventory  losses  from  a  reactor  coolant  pump 
(RCP)  seal  loss-of-cooling  accident  (LOCA). 
The  upgrade  of  the  RCP  seals  has 
significantly  reduced  the  probability  of  a  seal 
LOCA  and  subsequently,  alleviated  the  initial 
reliance  on  the  SFP-HPI  flow  path  for 
primary  make-up.  If  multi-unit  primary 
make-up  and  decay  heat  removal  are  required 
following  an  event,  the  tornado  protected 
SSF  RBMU  [sicl  [(RCMU)  reactor  coolant 
makeup]  or  SSF  ASW  [auxiliary  service 
water]  pumps  have  the  capabilities  to 
perform  these  functions  for  all  three  units. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 
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As  mentioned  previously,  new  tornado 
insights  gained  from  a  review  of  the  current 
external  event  risk  analysis  have  resulted  in 
an  enhanced  risk  model  that  more  accurately 
characterizes  station  tornado  damage  risk. 
The  proposed  changes  are  part  of  the  revised 
tornado  mitigation  strategy  that  provides  for 
an  assured,  deterministic  success  path  rather 
than  a  strategy  that  is  based  on  risk  insights 
and  diversity  for  achieving  safe  shutdown. 

There  is  no  safety  limit,  set  point,  or  design 
parameter  changes  required.  The  integrity  of 
the  fuel  cladding,  reactor  coolant  system,  and 
containment  are  preserved.  Thus,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street.  NW..  Washington.  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request: 
December  30.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises  two 
technical  specifications  (TSs).  The  first 
change  proposes  to  revise  TS  2.1.1.2, 
"Minimum  Critical  Power  Ratio  Safety 
Limit  (MCPRSL)"  to  support  operation 
during  Cycle  17  with  a  mixed  core.  The 
second  change  proposes  to  revise  the 
local  power  range  monitor  (LPRM) 
calibration  frequency  specified  in  the 
TS  for  the  oscillation  power  range 
monitor  (OPRM)  in  Surveillance 
Requirement  (SR)  3.3.1.3.2.  This  change 
will  correct  an  inconsistency  between 
the  LPRM  calibration  frequency 
specified  in  SR  3.3.1.3.2  and  SR 
3.3.1.1.7,  "Reactor  Protection  System 
(RPS)  Instrumentation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below.  The  licensee  addresses  each 
change  separately. 

1.  The  proposed  changes  do  not  involve  a  . 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

1.  The  requested  change  to  TS  2.1.1.2, 
MCPRSL  to  support  the  cycle  17  core  loading 
does  not  involve  any  plant  modifications  or 
operational  changes  that  could  affect  system 
reliability,  performance,  or  possibility  of 


operator  error.  The  requested  changes  do  not 
affect  any  postulated  accident  precursors,  do 
not  affect  any  accident  mitigation  systems, 
and  do  not  introduce  any  new  accident 
initiation  mechanisms.  The  consequences  of 
accidents  previously  evaluated  are  not 
changed  because  the  number  of  rods  that  are 
protected  from  transition  boiling  is  predicted 
to  be  greater  than  99.9  percent  which  meets 
the  acceptance  criterion  in  NUREG-0800, 
Section  4.4. 

2.  The  requested  change  to  SR  3.3.1.3.2, 
OPRM/LPRM  calibration  frequency,  does  not 
involve  a  modification  to  the  plant  or 
introduce  the  probability  of  an  operator  error. 
The  LPRMs  are  not  the  precursor  to  any 
accident.  Making  the  LPRM  surveillance 
frequency  for  the  OPRM  consistent  with  that 
approved  for  the  RPS/APRM  [reactor 
protection  system/average  power  range 
monitor]  does  not  change  system  reliability. 
The  proposed  LPRM  surveillance  frequency 
is  supported  by  the  uncertainties  used  to 
perform  the  MCPRSL  analyses.  Therefore,  the 
number  of  rods  that  are  calculated  to 
experience  transition  boiling  during  normal 
operation  or  anticipated  operational 
occurrences  will  not  be  changed  and  the 
consequences  of  these  events  will  not  be 
increased. 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

1.  The  ATRIUM-10  fuel  to  be  used  in  cycle 
17  is  compatible  with  the  co-resident  SVEA- 
96  fuel.  This  compatibility  is  demonstrated 
by  application  of  the  FRA-ANP  critical 
power  methodology  to  the  core  design  that 
includes  the  ATRIUM-10  and  SVEA-96  fuel. 
The  proposed  changes  do  not  represent  any 
new  modes  of  operation,  changes  in  setpoints 
or  plant  modifications  other  than  those 
required  for  the  reactor  core.  The  change 
does  not  introduce  new  postulated  accident 
precursors  or  mitigation  systems.  Reload 
design  and  analysis  will  be  performed  in 
accordance  with  approved  NRC 
methodology. 

2.  Increasing  the  time  interval  for  the 
OPRM/LPRM  surveillance  reduces  the 
frequency  to  be  consistent  with  the  LPRM 
surveillance  frequency  for  the  RPS/APRM 
and  does  not  involve  a  modification  to  the 
plant,  introduce  a  new  operator  error  or 
revise  setpoints. 

Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  MCPRSL  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
associated  with  the  criterion  set  forth  in 
NUREG-0800,  section  4.4.  The  safety  limit 
established  for  the  core  ensures  that  the 
criterion  for  the  number  of  fuel  rods  allowed 
to  experience  transition  boiling  will  be 
maintained  for  normal  plant  operation  and 
anticipated  operational  fransients. 


The  core  operating  limits  will  continue  to 
be  determined  using  methodologies  that  have 
been  approved  by  the  NRC. 

2.  The  proposed  LPRM  surveillance 
frequency  is  supported  by  the  uncertainties 
used  to  perform  the  MCPRSL  analyses. 
Therefore,  the  number  of  rods  that  are 
calculated  to  experience  transition  boiling 
during  normal  operation  or  anticipated 
operational  occurrences  will  not  be  changed. 

Therefore,  implementation  of  the  change  to 
the  MCPRSL  and  the  LPRM  surveillance 
frequency  does  not  involve  a  significant 
reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Nuclear  Generation  Company, 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  October 
10,  2002,  as  supplemented  on  November 
22,  2002,  and  January  28,  2003.  This 
notice  supercedes  67  FR  68735 
published  on  November  12,  2002.  which 
erroneously  stated  that  the  October  10, 
2002,  application  was  a  supplement  of 
the  licensee's  application  dated 
December  12,  2001.  The  October  10, 
2002,  replaced  the  December  12,  2001, 
application.  This  notice  also  adds 
supplements  dated  November  22,  2002, 
and  January  28,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specification 
Tables  3.2.A,  3.2.B,  4.2.A,  and  4.2.B. 
The  proposed  changes  affect  various 
instrument  trip  level  settings  and 
decreases  the  calibration  frequencies  for 
a  variety  of  instruments.  The  proposed 
changes  also  involve  clarifications  to  the 
Reactor  Water  Cleanup  system  trip 
configuration  and  the  titles  of  certain 
trip  systems.  In  addition,  the  proposed 
changes  would  make  certain  editorial 
and  administrative  correctiDns.  The 
proposed  setpoint  changes  and 
calibration  frequencies  are  based  on  the 
licensee's  evaluation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Will  not  involve  a  signiHcant  increase  in 
the  probability  or  cbnsequences  of  an 
accident  previously  evaluated. 

The  methodology  used  to  determine  the 
proposed  trip  level  settings  and  surveillance 
intervals  ensure  adequate  performance  of  the 
affected  instrumentation.  In  addition,  the 
affected  instruments  are  not  initiators  of  any  . 
accident  previously  evaluated.  Therefore,  the 
proposed  trip  level  setting  and  surveillance 
intervals  will  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  trip  level  settings 
and  surveillance  intervals  were  establish 
using  methodologies  subject  to  10  CFR 
Appendix  B  Quality  Assurance  program  and 
ensure  existing  radiological  limits  are  met. 
Therefore,  the  proposed  trip  level  settings 
and  surveillance  intervals  will  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Other  changes  are  editorial  or 
administrative  in  nature  and  can  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  or  different  (kind)  of  accidents  or 
malfunctions  than  those  previously  analyzed 
in  Pilgrim's  UFSAR  (Updated  Final  Safety 
Analysis  Report)  are  introduced  by  this 
proposed  change  because  there  are  no  new 
failure  modes  introduced.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  proposed  changes  to  trip  level  settings 
and  surveillance  intervals  were  established 
using  approved  methodologies  .subject  to  a  10 
CFR,  Appendix  B.  Quality  Assurance 
program  and  existing  radiological  limits  are 
met.  These  changes  do  not  impact  Pilgrim's 
configuration  or  operation. 

Editorial  and  administrative  type  changes 
do  not  impact  the  operation  or  configuration 
of  Pilgrim.  For  the  above  reasons  the 
proposed  change  does  not  result  in  a 
signiflcant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel. 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth. 
Massachusetts,  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 


Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request: 
December  4,  2002.  This  notice 
supercedes  68  PR  2801  published  on 
January  21,  2003,  which  erroneously 
stated  that  the  December  4,  2002, 
application  was  a  supplement  of  the 
licensee's  application  dated  May  1, 
2002.  The  December  4,  2002. 
application  replaced  the  May  1.  2002. 
application  in  its  entirety. 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  applicability  of  the  current  Pilgrim 
Nuclear  Power  Station  (Pilgrim)  reactor 
pressure  vessel  pressure-temperature 
(P-T)  curves  through  the  end  of 
Operating  Cycle  (OC)  16.  The  current  P- 
T  curves  were  approved  for  use  in 
License  Amendment  190.  dated  April 
13,  2001,  and  are  limited  to  use  through 
the  end  of  OC  14.  The  proposed  change 
would  delete  the  20  and  32  Effective 
Full  Power  Year  (EFPY)  curves  and 
replace  the  wording  of  the  title  blocks 
to  allow  use  through  the  end  of  OC  16. 
The  proposed  amendment  would 
change  Pilgrim  Technical  Specification 
Figures  3.6.1.  3.6.2.  and  3.6.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below:  ■ 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  profiosed  change  involves  a  request  to 
extend  the  use  of  the  current  reactor  pressure 
vessel  P-T  curves  for  two  additional  OCs. 
The  P-T  curves  were  generated  in 
accordance  with  the  fracture  toughness 
requirements  of  10  CFR  part  50,  Appendix  G, 
and  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel  Code 
(ASME  Code),  section  XI,  Appendix  G  and 
Regulatory  Guide  1.99,  Revision  2,  Radiation 
Embrittlement  of  Reactor  Vessel  Materials, 
and  were  established  in  compliance  with  the 
methodology  used  to  calculate  and  predict 
effects  of  radiation  on  embrittlement  of 
reactor  pressure  vessel  beltline  materials. 
There  are  no  physical  changes  to  the  plant  or 
new  modes  of  operation  being  introduced  by 
the  proposed  change.  Further,  the  proposed 
change  does  not  involve  a  change  to  any 
activities  or  equipment  and  is  not  assumed 
in  the  safety  analysis  to  initiate  any  accident 
sequence.  The  proposed  change  does  not 
adversely  affect  the  integrity  of  the  reactor 
coolant  pressure  boundary  such  that  its 
function  in  the  containment  of  radioactive 
materials  is  affected.  Additionally,  the 


proposed  change  will  not  create  any  failure 
mode  not  bounded  by  previously  evaluated 
accidents.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any, 
accident  previously  evaluated? 

The  current  P-T  curves  were  generated  in 
accordance  with  the  fracture  toughness 
requirements  of  10  CFR  part  50,  Appendix  G, 
and  ASME  Code,  section  XI,  Appendix  G, 
and  were  approved  by  the  U.S.  Nuclear 
Regulatory  Commission  for  use  through  OC 
14.  The  proposed  change  would  extend  use 
of  the  P-T  curves  for  two  additional  OCs.  No 
new  modes  of  operation  are  introduced  by 
the  proposed  change.  Plant  operation  in 
compliance  with  the  current  P-T  curves 
ensures  conditions  in  which  brittle  fracture 
of  primary  coolant  pressure  boundary 
materials  is  avoided.  Accidents  involving  a 
breach  of  the  primary  coolant  pressure 
boundary  have  previously  been  evaluated 
and  no  other  types  of  accidents  associated 
with  the  proposed  change  have  been 
identified.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  curves  were  established  in 
compliance  with  the  methodology  used  to 
calculate  and  predict  effects  of  radiation  on 
embrittlement  of  reactor  pressure  vessel 
beltline  materials  and  are  estimated  for  48 
effective  full-power  years.  The  current  curves 
are  approved  for  use  through  the  end  of  OC 
14  (-19  EFPYs)  which  provides  a 
conservatism  factor  of  1.7  between  the  actual 
EFPYs  at  the  end  of  OC  14  and  the  end-of- 
life  curve  (32  EFPY).  The  change  would 
extend  the  use  of  the  proposed  curves  to  the 
end  of  OC  16  (-23  EFPYs)  which  provides  a 
conservatism  factor  of  approximately  2.0. 
The  actual  EFPYs  at  the  end  of  OC  16  is 
bounded  by  the  48  EFPYs  estimated  for  the 
current  curves.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road.  Plymouth. 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 
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Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request: 
December  12,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
new  Surveillance  Requirement  (SR)  to 
the  technical  specification  (TS)  section 
3.7.5,  "Auxiliary  Feedwater  (AF) 
System,"  which  requires  operation  of 
the  diesel-driven  AF  pump  on  a 
monthly  frequency  (i.e.,  once  every  31 
days)  for  greater  than  or  equal  to  15 
minutes.  The  current  TS  SR  3.7.5.3 
requires  both  the  diesel-driven  AF . 
pump  and  the  motor-driven  AF  pump  to 
be  operated  once  per  quarter  in 
accordance  with  the  Inservice  Testing 
Program;  however,  based  on  operating 
experience,  Braidwood  and  Byron 
Stations  conduct  the  diesel-driven  AF" 
pump  surveillance  on  a  monthly 
frequency  to  maintain  a  high  level  of 
assurance  that  the  diesel  engine  would 
automatically  start  when  called  upon  to 
perform  its  design  basis  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  adds  a  new  TS  SR  to 
the  AF  System  TS  section  3.7.5.  The  new  SR 
requires  that  the  diesel-driven  AF  pump  be 
operated  for  greater  than  or  equed  to  15 
minutes  every  month.  Operating  experience 
has  shown  that  conducting  the  diesel-driven 
AF  pump  surveillance  on  a  monthly 
frequency  maintains  a  high  level  of  assurance 
that  the  diesel  engine  will  automatically  start 
when  called  upon  to  perform  its  design  basis 
function. 

The  previously  analyzed  events  are 
initiated  by  the  failure  of  plant  structures, 
systems,  or  components.  "The  AF  system  is 
not  considered  an  initiator  for  any  of  these 
previously  analyzed  events.  The  proposed 
change  does  not  have  a  detrimental  impact 
on  the  integrity  of  any  plant  structure, 
system,  or  component  thaf  initiates  an 
analyzed  event.  No  active  or  passive  failure 
mechanisms  that  could  lead  to  an  accident 
are  affected.  The  proposed  change  will  not 
alter  the  operation  of,  or  otherwise  increase 
the  feilure  probability  of  any  plant 
equipment  that  initiates  an  analyzed 
accident.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 


Xhe  initial  conditions  of  design  basis 
accident  and  transient  analyses  in  the  Byron/ 
Braidwood  Stations  Updated  Final  Safety 
Analysis  Report  assume  the  AF  system  is 
operable.  The  operability  of  the  AF  system  is 
assured  by  the  proposed  TS  SR  and  is 
consistent  with  the  initial  assumptions  of  the 
accident  analyses.  Since  functionality  of  the 
diesel  engine  can  be  better  assured  when  the 
diesel-driven  AF  pump  is  operated  monthly 
vice  quarterly,  Exelon  is  proposing  to  add  a 
TS  SR  to  operate  the  diesel-driven  AF  pump 
on  a  monthly  frequency.  The  proposed  SR 
will  provide  higher  confidence  that  the 
diesel-driven  AF  pump  will  reliably  start 
automatically  during  an  emergency 
condition,  consistent  with  the  AF  System 
design  requirements,  and  continue  to 
mitigate  the  consequences  of  the  associated 
design  basis  accidents.  Based  on  this 
evaluation,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create- 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  the 
use  or  installation  of  new  equipment  and  the 
currently  installed  equipment  will  not  be 
operated  in  a  new  or  different  manner.  Nb 
new  or  different  system  interactions  are 
created  and  no  new  processes  are  introduced. 
The  proposed  changes  will  not  introduce  any 
new  failure  mechanisms,  malfunctions,  or 
accident  initiators  not  already  considered  in 
the  design  and  licensing  bases.  The  current 
diesel-driven  AF  pump  surveillance 
procedure  is  already  conducted  on  a  monthly 
basis  and  has  been  reviewed,  approved  and 
judged  appropriate  to  provide  high 
confidence  that  the  AF  diesel  engine  and 
pump  will  reliably  start  and  operate  during 
an  emergency  condition.  The  new  SR 
formalizes  this  monthly  surveillance  practice 
in  the  TS.  Based  on  this  evaluation,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  meirgin  of 
safety. 

The  proposed  change  does  not  alter  any 
existing  setpoints  at  which  protective  actions 
are  initiated  and  no  new  setpoints  or 
protective  actions  are  introduced.  The  design 
and  operation  of  the  AF  system  remains 
unchanged  and  maintains  the  existing 
margins  of  safety.  Since  the  .increased 
frequency  of  the  diesel-driven  AF  pump 
surveillance  test  maintains  high  assurance 
that  the  pump's  diesel  engine  will 
successfully  auto-start  during  an  emergency, 
the  proposed  additional  SR  will  provide  high 
confidence  that  the  AF  system  will  continue 
to  function  as  designed.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  Exelon  concludes  that 
the  proposed  amendment  presents  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street. 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1. 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
December  23,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  section 
6,  Administrative  Controls,  to:  (1) 
relocate  administrative  requirements 
discussed  in  Administrative  Letter  95- 
06  (AL  95-06),  "Relocation  of  Technical 
Specification  Administrative  Controls 
Related  to  Quality  Assurance,"  to  the 
Operational  Quality  Assurance  Program, 
(2)  change  the  title  of  the  senior  onsite 
official,  and  (3)  bring  the  TSs  into 
consistency  with  changes  in  10  CFR  part 
20. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Seabrook 
Station  TS  do  not  adversely  affect  accident 
initiators  or  precursors  nor  alter  the  design 
assumptions,  conditions,  and  configuration 
of  the  facility  or  the  manner  in  which  the 
plant  is  operated  and  maintained.  In 
addition,  the  propiosed  changes  do  not  affect 
the  manner  in  which  the  plant  responds  in ' 
normal  operation,  transient  or  accident 
conditions  nor  do  they  change  any  of  the 
procedures  related  to  operation  of  the  plant. 
The  proposed  changes  do  not  alter  or  prevent 
the  ability  of  structures,  systems  and 
components  (SSCs)  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  are  administrative  and  editorial  for  • 
the  purpose  of  correcting  or  updating  TS  to 
reflect  current  NRC  [Nuclear  Regulatory 
Commission]  and.industry  initiatives. 

The  proposed  changes  do  not  affect  the, 
source  term,  containment  isolation  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previously  evaluated  in  the  ' 
Seabrook  Station  UFSAR.  Further,  the 
proposed  changes  do  not  increase  the  types 
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and  amounts  of  radioactive  effluent  that  may 
be  released  offsite,  nor  significantly  increase 
individual  or  cumulative  occupational/ 
public  radiation  exposures. 

Therefore,  it  is  concluded  that  these 
proposed  revisions  do  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  to  the  Seabrook 
Station  TS  do  not  change  the  operation  or  the 
design  basis  of  any  plant  system  or 
component  during  normal  or  accident 
conditions.  The  proposed  changes  do  not 
include  any  physical  changes  to  the  plant.  In 
addition,  the  proposed  changes  do  not 
change  the  function  or  operation  of  plant 
equipment  or  introduce  any  new  failure 
mechanisms.  The  plant  equipment  will 
continue  to  respond  per  the  design  and 
analyses  and  there  will  not  be  a  malfunction 
of  a  new  or  different  type  introduced  by  the 
proposed  changes. 

The  proposed  changes  are  administrative 
fn  nature  and  only  correct,  update  and  clarify 
the  Seabrook  Station  Technical  , 

Specifications  to  reflect  NRC  guidance,  i.e., 
AL  95-06.  The  proposed  changes  do  not 
modify  the  facility  nor  do  they  affect  the 
plant's  response  to  normal,  transient  or 
accident  conditions.  The  changes  do  not 
introduce  a  new  mode  of  plant  operation. 
The  changes  are  an  enhancement  and  do  not 
affect  plant  safety.  The  plant's  design  and 
design  basis  are  not  revised  and  the  current 
safety  analyses  remains  in  effect. 

Thus,  these  proposed  revisions  to  the 
Seabrook  Station  TS  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  h-om  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  |a|  margin  of  safety. 

The  proposed  changes  are  administrative 
changes  to  the  Seabrook  Station  Technical 
Specifications.  The  safety  margins 
established  through  Limiting  Conditions  for 
Operation,  Limiting  Safety  System  Settings 
and  Safety  Limits  as  specified  in  the 
Technical  Spfecifications  are  not  revised  nor 
is  the  plant  design  or  its  method  of  operation 
revised  by  the  proposed  changes.  Thus,  it  is 
concluded  that  these  proposed  revisions  to 
the  Seabrook  Station  TS  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.  S.  Ross. 
Florida  Power  &  Light  Company,  P.O. 
Box  14000.  Juno  Beach,  FL  33408-0420. 

NRC  Section  Chief:  James  W.  Clifford. 


Nuclear  Management  Company.  LLC, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  amendment  request:  October 
17,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  3.7.9,  "Control 
Room  Emergency  Filtration  System 
(CREFS),"  by  deleting  the  one-time 
extension  to  the  allowed  outage  time 
(AOT)  for  CREFS  and  the  exception  to 
the  requirements  of  limiting  condition 
for  operation  3.0.4  and  surveillance 
requirement  3.0.4  that  were  allowed 
during  the  AOT. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  operability  of  CREFS  ensures  that  the 
control  room  will  remain  habitable  for 
operators  during  and  following  all  credible 
accident  conditions.  The  inoperability  or 
failure  of  CREFS  is  not  an  accident  initiator 
or  precursor.  Therefore,  the  probabiUty  of  an 
accident  previously  evaluated  will  not  be 
significantly  increased  as  a  result  of  the 
proposed  change.  Because  design  limitations 
continue  to  be  met  and  the  integrity  of  the 
reactor  coolant  system  pressure  boundary  is 
not  challenged,  the  assumptions  employed  in 
the  calculation  of  the  offsite  radiological 
doses  remain  valid.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased 
as  a  result  of  the  proposed  change. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated  is  not  created  as  a  result  of  this 
amendment.  The  evaluation  of  the  effects  of 
the  proposed  changes  indicate  that  all  design 
standards  and  applicable  safety  criteria  limits 
are  met.  These  changes  therefore  do  not 
cause  the  initiation  of  any  new  or  different 
accident  nor  create  any  new  failure 
mechanisms. 

Equipment  important  to  safety  will 
continue  to  operate  as  designed. 

Additidbaliy,  the  changes  do  not  result  in 
any  event  previously  deemed  incredible 
being  made  credible.  The  changes  also  do  not 
result  in  more  adverse  conditions  or  result  in 
any  increase  in  the  challenges  to  safety 
systems.  Therefore,  operation  of  the  Point 
Beach  Nuclear  Plant  in  accordance  with  the 
proposed  amendments  will  not  create  the 
possibility  of  a  new  or  different  type  of 


accident  firom  any  accident  previously 
evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences.  The  proposed" 
amendment  will  not  otherwise  affect  the 
plant  protective  boundaries,  will  not  cause  a 
release  of  fission  products  to  the  public  nor 
will  it  degrade  the  performance  of  any  other 
structures,  systems  or  components  (SSCs) 
important  to  safety.  Therefore,  deleting  the 
one-time  extension  to  the  CREFS  AOT  will 
not  result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  L.  Raghavan. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  June  28, 
2002,  as  supplemented  on  December  18, 
2002,  and  January  18.  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  by  relaxing  the  secondary 
containment  requirements  and 
eliminating  the  Filtration.  Ventilation, 
and  Recirculation  System  (FRVS) 
charcoal  filters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed? 

Response:  No. 

The  definition  of  CORE  ALTERATIONS 
has  been  revised  to  define  that  control  rod 
movement,  provided  there  are  no  fuel 
assemblies  in  the  associated  core  cell,  is  not 
a  core  alteration.  This  is  consistent  with 
Standard  Technical  Specifications  (STS) 
NUREG-1433  Vol.1,  Rev.  2,  Standard 
Technical  Specifications,  General  Electric 
Plants,  BWR/4  [Boiling  Water  Reactor,  Type 
4). 

The  TS  presently  provide  a  period  of  7 
days  to  restore  an  inoperable  FRVS 
ventilation  unit  when  performing  activities 
with  the  potential  for  draining  the  reactor 
vessel  or  discontinue  such  activities. 
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Operation  of  the  redundant  train  will  ensure 
that  the  remaining  subsystem  is  operable, 
that  no  failures,  which  could  prevent 
automatic  actuation,  have  occurred  and  that 
any  other  failures  will  be  readily  detected. 
This  is  consistent  with  STS,  NlJREG-1433 
Vol.1,  Rev.  2.  Standard  T^hnical 
Specifications,  General  Electric  Plants,  BWR/ 
4. 

The  proposed  changes  associated  with  the 
FHA  (fiiel-handling  accident]  do  not  involve 
a  change  to  structures,  components,  or 
systems  that  would  affect  the  probability  of 
an  accident  previously  evaluated  in  the  Hope 
Creek  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  FHA  for  the  HCGS  [Hope 
Creek  Generating  Station]  is  defined  as  a 
drop  of  a  fuel  assembly  over  irradiated 
assemblies  in  the  reactor  core  24  hours  after 
reactor  shutdown.  AST  [accident  source 
term]  is  used  to  evaluate  the  dose 
consequences  of  a  postulated  accident.  The 
FHA  has  been  analyzed  without  credit  for 
Secondary  Containment,  Filtration 
Recirculation  and  Ventilation  System 
(FRVS),  and  Control  Room  Emergency 
Filtration  (CREF)  system.  The  resultant 
radiological  consequences  are  within  the 
acceptance  criteria  set  forth  in  10  CFR  50.67 
and  Regulatory  Guide  1.183.  This 
amendment  does  not  alter  the  methodology 
or  equipment  used  directly  in  fuel  handling 
operations.  The  equipment  hatch,  the 
personnel  air  locks,  nor  any  other 
containment  penetration,  nor  any  component 
thereof  is  an  accident  initiator.  Actual  fuel 
handling  operations  are  not  affected  by  the 
proposed  changes.  Therefore,  the  probability 
of  a  Fuel  Handling  Accident  is  not  affected 
with  the  proposed  amendment.  No  other 
accident  initiator  is  affected  by  the  proposed 
changes. 

The  Loss  of  Coolant  Accident  (LOCA)  Dose 
Calculation  has  been  revised  to  (1)  eliminate 
credit  for  the  FRVS  recirculation  charcoal 
filters,  (2)  reduce  credited  efficiency  of  FRVS 
vent  charcoal  filters.  (3)  reduce  Engineered 
Safety  Feature  (ESF)  leakage  from  10  gpm  to 
1  gpm  and  (4)  reduce  control  room  tmfiltered 
in-ieakage  to  350  cfm  (cubic  feet  per  minute). 
These  proposed  changes  do  not  eliminate  any 
safety  system.  The  changes  are  only 
associated  with  the  credit  provided  by  the 
system  in  reducing  the  radiological 
consequences  and  therefore,  do  not  affect  any 
accident  initiator.  The  results  of  that  analysis 
show  that  the  Exclusion  Area  Boundary 
(EAB),  Low  Population  Zone  (LPZ),  and 
Control  Room  (CR)  doses  are  of  the  same 
order  of  magnitude  as  the  previous  analysis 
and  remain  within  the  acceptance  criteria  in 
10  CFR  50.67  and  Regulatory  Guide  1.183. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

(2)  Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  analyzed? 

Response:  No. 

The 'proposed  amendment  will  not  create 
the  possibility  for  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  Changes  to  the  allowable  activity 
in  the  primary  and  secondary  systems  do  not 
result  in  changes  to  the  design  or  operation 


of  these  systems.  The  evaluation  of  the  effects 
of  the  proposed  changes  indicates  that  all 
design  standard  and  applicable  safety  criteria 
limits  are  i4et. 

Equipment  important  to  safety  will 
continue  to  operate  as  designed.  Component 
integrity  is  not  challenged.  The  changes  do 
not  result  in  any  event  previously  deemed 
incredible  being  made  credible.  "The  changes 
do  not  result  in  more  adverse  conditions  or 
result  in  any  increase  in  the  challenges  to 
safety  systems.  The  systems  affected  by  the 
changes  are  used  to  mitigate  the 
consequences  of  an  accident  that  has  already 
occurred.  The  proposed  TS  changes  and 
modifications  do  not  significantly  affect  the 
mitigative  function  of  these  systems. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

(3)  Does  the  change  involve  a  significant 
reduction  in  [a]  margin  of  safety? 

Response:  No. 

The  proposed  changes  revise  the  TS  to 
establish  operational  conditions  where 
specific  activities  represent  situations  during 
which  significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  regulatory 
guidelines.  Safety  margins  and  analytical    . 
conservatisms  are  retained  to  ensure  that  the 
analysis  adequately  boimds  all  postulated- 
event  scenarios.  The  proposed  "TS  continue  to 
ensure  that  the  TEDE  [total  effective  dose 
equivalent]  for  the  CR,  the  EAB,  and  LPZ  are 
below  the  corresponding  acceptance  criteria 
specified  in  10  CFR  50.67  and  RGl.183. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]eSrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — ^N21. 
P.O.  Box  236.  Hancocks  Bridge.  NJ 
08038. 

NRC  Section  Chief:  James  Clifford. 

PSEG  Nuclear  LLC,  Docket  No.  50-354. 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  October 
9,  2002,  as  supplemented  November  22, 
2002.  and  December  6.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  6.8.4  J, 
"Primary  Containment  Leakage  Rate 
Testing  Program,"  to  allow  a  one-time 
interval  extension  to  the  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  poes  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed? 

Response:  No. 

The  proposed  revision  to  section  6.8.4.f 
adds  a  one-time  extension  to  the  current ' 
interval  for  containment  integrated  leak  rate 
test  (ILRT).  The  current  test  interval  of  10 
years,  based  upon  past  performance,  would- 
be  extended  on  a  one-time  basis  to  15  years 
from  the  last  ILRT.  The  proposed  extension 
to  ILRT  testing  cannot  increase  the 
probability  of  an  accident  previously 
evaluated  since  the  containment  ILRT  testing 
extension  is  not  a  modification  to  plant 
systems,  nor  a  change  to  plant  operation  that 
could  initiate  an  accident.  The  proposed 
extension  to  Type  A  testing  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  since  research  documented  in 
NUREG-1493,  "Performance-Based 
Containment  Leak-Test  Program,"  found  that 
very  few  potential  containment  leakage  paths 
fail  to  be  identified  by  Type  B  and  C  tests. 
The  NUREG  concluded  that  reducing  the 
ILRT  testing  frequency  to  once  per  twenty 
years  would  lead  to  an  imperceptible 
increase  in  risk.  Containment  p>erformance 
monitoring  is  performed  in  accordance  with 
the  Maintenance  Rule  (10  CFR  50.65)  and 
inspections  required  by  American  Society  of 
Mechanical  Engineers  (ASME)  code  are 
performed  in  order  to  identify  indications  of 
containment  degradation  that  could  affect 
leak  tightness.  Type  B  and  C  testing  required 
by  the  technical  specifications  (TS)  will 
identify  any  containment  opening,  such  as 
valves,  that  would  otherwise  be  detected  by 
the  ILRT.  Reg.  Guide  1.174  provides 
guidance  for  determining  the  risk  impact  of 
plant-specific  changes  to  the  licensing  basis. 
It  also  recommends  the  use  of  risk  analysis 
techniques  to  ensure  and  show  that  the 
proposed  change  is  consistent  with  the 
defense-in-depth  philosophy.  The  increase  in 
large  early  release  frequency  (l£RF)  resulting 
from  a  change  in  the  ILRT  test  frequency 
from  the  current  once  in  every  10  years  to 
once  in  every  15  years  is  less  than  lE-7  per 
year,  thereby  meeting  Regulatory  Guide  1.174 
definition  of  a  very  small  change  in  risk.  The 
change  in  conditional  containment  failure 
probabiUty  (CCFP)  is  estimated  to  be  0.25% 
for  the  proposed  change.  These  factors  show 
that  an  ILRT  test  extension  will  not  represent 
a  significant  increase  in  the  consequences  of 
an  accident. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  analyzed? 

Response:  No. 

The  proposed  revision  to  section  6.8.4.f 
adds  a  one-time  exception  to  the  current 
interval  for  the  ILRT.  The  current  test 
interval  of  10  years,  based  upon  past 
performance,  would  be  extended  on  a  one- 
time basis  to  15  years  from  the  last  Type  A 
test.  Primary  containment  is  designed  to 
contain  energy  and  fission  products  during 
and  after  an  event.  The  individual  Plant 
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Examination  (IPE)  identifies  events  that  lead 
to  containment  failure.  Revision  to  the  ILRT 
test  interval  does  not  change  this  list  of 
events.  There  are  no  physical  changes  being 
made  to  the  plant  and  there  are  no  changes 
to  the  operation  of  the  plant  that  could 
introduce  a  new  failure  mode  creating  a  new 
or  different  kind  of  accident. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

Response;  No. 

The  proposed  revision  to  section  6.8.4.f 
adds  a  one-time  extension  to  the  current 
interval  for  the  ILRT.  The  current  test 
interval  of  10  years,  based  upon  past 
performance,  would  be  extended  on  a  one- 
time basis  to  15  years  from  the  last  ILRT.  The 
proposed  extension  to  ILRT  testing  interval 
will  not  significantly  reduce  the  margin  of 
safety.  The  NUREG-1493  generic  study  of  the 
effects  of  extending  containment  leakage 
testing  found  that  a  20-year  exception  in 
ILRT  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
NUREG-1493  found  that  the  containment 
leakage  rate  contributes  a  very  small  amount 
to  the  individual  risk,  and  that  the  decrease 
in  Type  A  testing  frequency  would  have  a 
minimal  affect  on  this  risk  since  most- 
potential  leakage  paths  are  detected  by  Type 
C  testing.  Type  B  and  Type  C  testing  will 
continue  to  be  performed  at  a  ft'equency 
currently  required  by  the  Technical 
Specifications  (TS).  The  containment 
inspections  being  performed  in  accordance 
with  ASME,  section  XI,  and  Maintenance 
.  Rule  (10  CFR  50.65)  provide  a  high  degree  of 
assurance  that  the  containment  will  not 
degrade  in  a  manner  that  is  only  detectable 
by  Type  A  testing. 

Reg.  Guide  1.174  provides  guidance  for 
determining  the  risk  impact  of  plant-specific 
changes  to  the  licensing  basis.  It  also 
recommends  the  use  of  risk  analysis 
techniques  to  ensure  and  show  that  the 
proposed  change  is  consistent  with  the 
defense-in-depth  philosophy.  The  increase  in 
large  early  release  fi^ction  (LERF)  resulting 
from  a  change  in  the  ILRT  test  frequency 
from  the  current  once  in  every  10  years  to 
once  in  every  15  years  is  less  than  lE-7  per 
year,  thereby  meeting  Regulatory  Guide  1.174 
definition  of  a  very  small  change  in  risk.  The 
change  in  conditional  containment  failure 
probability  (CCFP)  is  estimated  to  be  0.25% 
for  the  proposed  change. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 


NRC  Section  Chief:  James  Clifford. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County.  New  Jersey 

Date  of  amendment  request:  July  25, 
2002,  as  supplemented  on  October  21. 
2002. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Salem  Nuclear  Generating  Station 
(Salem),  Unit  Nos.  1  and  2,  Technical 
Specifications  (TSs)  Surveillance 
Requirement  (SR)  4.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period 
would  be  extended  from  the  current 
limit  of  up  to  24  hoius.  to  "*   *   *  up  to 
24  hours  or  up  to  the  limit  of  the 
specified  frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed."  PSEG  is  also 
proposing  changes  to  adopt  a  TS  Bases 
Control  Program  and  changes  to  SR 
4.0.1. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  issued  a  notice 
of  opportimity  for  comment  in  the 
Federal  Register  on  June  14.  2001  (66 
FR  32400),  on  possible  amendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process  (CLIIP).  The  NRC 
staff  subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28. 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the  model 
NSHC  determination  for  amendments 
concerning  missed  surveillances  in  its 
original  application  dated  July  25.  2002. 
The  proposed  amendment  would  also 
make  administrative  changes  to  SRs 
4.0.1  and  4.0.3  to  be  consistent  with 
NUREG-1431.  Revision  2,  "Standard 
Technical  Specifications,  Westinghouse 
Plants."  These  changes  are  necessary  to 
make  the  current  Salem  TSs  compatible, 
with  the  proposed  CLIIP  changes  for 
missed  surveillances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

[Specification  4.0.3] . 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  Surveillance. 
The  time  between  Surveillances  is  not  an 
initiator  to  any  accident  previously 
evaluated.  Consequently,  the  protjability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  OPERABLE  and 
capable  of  performing  the  accident  mitigation 
functions, assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected. 
[Specification  4.0.1] 

The  proposed  additional  requirement 
equating  failure  to  meet  a  surveillance  with 
failure  td  meet  the  [limiting  condition  for 
operation]  is  consistent  with  current 
interpretation  of  the  technical  specifications. 
This  change,  along  with  relocation  and 
rewording  of  existing  requirements  from 
Specification  4.0.3,  are  administrative  in 
nature  and  do  not  adversely  affect  accident 
initiators,  design  functions,  facility 
configuration  or  the  manner  of  operation  or 
control.  The  ability  of  structures,  systems  and 
components  to  perform  their  intended 
function  remains  unaffected. 

[Bases  Control  Program] 

The  proposed  change  to  adopt  a  Technical 
Specification  Bases  Control  Program  is  also 
administrative  in  nature  and  does  not 
adversely  affect  accident  initiators,  design 
functions,  facility  configuration  or  the 
manner  of  operation  or  control.  The  ability  of 
structures,  systems  or  components  to  perform 
their  intended  function  remains  unaffected. 
Future  changes  to  the  TS  Bases  will  continue 
to  be  administratively  controlled  in 
accordance  with  the  requirements  of  10  CFR 
50.59. 

Therefore,  these  three  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

None  of  the  three  proposed  changes 
involves  a  physical  alteration  of  the  piant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  Thus, 
these  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
(Specification  4.0.3] 

The  (extended]  time  allowed  to  perform  a 
missed  Surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  Surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
Surveillance  within  the  prescribed 
Frequency  does  not  cause  equipment  to 
become  inoperable.  The  only  effect  of  the 
additional  time  allowed  to  perform  a  missed 
Surveillance  on  the  margin  of  safety  is  the 
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extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  Surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  Surveillance, 
a  missed  Surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed 
Surveillance.  In  addition,  parallel  trains  and 
alternate  equipment  are  typically  available  to 
perform  the  safety  function  of  the  equipment 
not  tested. 

[Specification  4.0.1] 

The  proposed  changes  to  TS  4.0.1, 
including  relocation  and  rewording  of 
existing  requirements  from  Specification 
4.0.3,  are  administrative  in  nature  and  do  not 
reduce  the  level  of  programmatic  or 
procedural  controls  associated  with  the 
Surveillance  Requirements.  There  are  no 
substantive  differences  in  meaning  or  intent 
between  the  existing  specifications  and  the 
corresponding  STS  requirements.  Further, 
these  changes  have  no  impact  on  equipment 
design,  configuration,  analytical  basis, 
setpoints  or  operation. 

[Bases  Control  Program] 

The  proposed  change  to  adopt  a  Technical 
Specification  Bases  Control  Program  is  also 
administrative  in  nature  and  does  not  reduce 
the  level  of  programmatic  or  procedural 
controls  associated  with  the  Bases.  There  is 
no  impact  on  equipment  design, 
configuration,  analytical  basis,  setpoints  or 
'  operation. 

Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis'and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  GeorgUa,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request: 
December  19,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Operating  Licenses  and 
Technical  Specifications  associated 
with  an  increase  in  the  licensed  reactor 


power  level  of  1.5  percent  for  each 
reactqr  (from  2763  megawatts  thermal 
(MWt)  to  2804  MWt). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[Southern  Nuclear  Company]  SNC's 
conclusion  that  the  proposed  change  to  the 
Plant  Hatch  Unit  1  and  2  Operating  Licenses 
and  Technical  Specifications  does  not 
involve  a  significant  hazards  consideration  is 
based  upon  the  following: 

1.  The  proposed  amendment  does  not 
change  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated[.l 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  uprate 
conditions  included  a  review  and  evaluation 
of  all  components  and  systems  that  could  be 
affected  by  this  change.  Performance 
requirements  for  these  systems  were 
evaluated  and  found  acceptable. 
Furthermore,  Evaluation  of  accident  analyses 
confirmed  the  effects  of  the  proposed  uprate 
are  bounded  by  the  current  dose  analyses. 
The  systems  will  function  as  designed.  The 
performance  requirements  for  these  systems 
were  evaluated  and  found  acceptable. 

The  primary  loop  components  (e.g.,  reactor 
vessel,  reactor  internals,  control  rod  drive 
housings,  piping  and  supports,  and 
recirculation  pumps)  continue  to  comply 
with  their  applicable  structural  limits  and 
will  continue  to  perform  their  intended 
design  functions.  Thus,  the  probability  of  a 
structural  failure  of  these  components  is  not 
increased  as  a  result  of  this  change. 

The  Nuclear  Steam  Supply  System  (NSSS) 
systems  will  still  perform  their  intended 
design  functions  during'normal  and  accident 
conditions.  The  balance-of-plant  (BOP) 
systems  and  components  will  continue  to 
meet  their  applicable  structural  limits  and 
perform  their  intended  design  functions. 
Thus,  the  probability  of  a  structural  failure  of 
these  components  is  not  increased  as  a  result 
of  this  change. 

The  NSSS/BOP  interface  systems  will 
continue  to  perform  their  intended  design 
functions.  The  safety  relief  valves  and 
containment  isolation  valves  still  meet 
design  sizing  requirements  at  the  uprated 
power  level. 

Because  the  integrity  of  the  plant  will  not 
be  affected  by  operation  at  the  uprated 
condition,  SNC  concluded  that  all  structures, 
systems,  and  components  required  to 
mitigate  a  transient  remain  capable  of 
fulfilling  their  intended  functions.  The 
reduced  uncertainty  in  the  How  input  to  the 
core  thermal  power  uncertainty  measurement 
allows  most  of  the  current  safety  analyses  to 
be  used,  with  small  changes  to  the  core 
operating  limits,  to  support  operation  at  a 
core  power  of  2804  MWt.  Other  analyses 
performed  at  a  nominal  power  level  were 
either  evaluated  or  reperformed  for  the  1.5% 
increased  power  level.  The  results 
demonstrate  that  the  applicable  analysis 
acceptance  criteria  continue  to  be  met  at  the 


1.5%  uprate  conditions.  Thus,  all  Plant 
Hatch  Final  Safety  Analysis  Report  accident 
analyses  continue  to  demonstrate  compliance 
with  the  relevant  event  acceptance  criteria.  ■ 
The  analyses  performed  to  assess  the  effects 
of  mass  and  energy  release  remain  valid.  The 
source  terms  used  to  assess  radiological 
consequences  were  reviewed  and  determined 
to  bound  operation  at  the  1.5%  uprated 
condition.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  ' 

2.  The  proposed  amendment  will  not 
change  create  the  possibility  of  a  new  or 
different  kind  of  accident  from^any 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  All  systems,  structures,  and 
components  previously  required  for  the 
mitigation  of  a  transient  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  change  will  have  no  adverse 
effect  on  any  safety-related  system  or 
component  and  does  not  challenge  the 
performance  or  integrity  of  any  safety-related 
system.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  ih  a  margin  of 
safety. 

Operation  at  the  uprated  power  condition 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Analyses  of  the  primary 
fission  product  barriers  confirm  that  all 
relevant  design  criteria  remain  satisfied,  both 
from  the  standpoint  of  the  integrity  of  the 
primary  fission  product  barrier  and  from  the 
standpoint  of  compliance  with  the  required 
acceptance  criteria.  As  appropriate,  all 
evaluations  were  performed  using  methods 
that  were  either  reviewed  and  approved  by 
the  NRC,  or  are  in  compliance  with 
regulatory  review  guidance  and  standards. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the       ^ 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  John  A.  Nakoski. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  14,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
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the  turbine  missile  design  basis  from  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  turbine  missile  generation  probability 
will  not  be  significantly  increased  by 
elimination  of  the  regulatory  commitments  in 
the  UFSAR.  No  plant  changes  are  proposed 
that  would  significantly  increase  the 
probability  of  turbine  missile  generation. 
Turbine  missile  generation  does  not  pose  a 
credible  threat  to  safety  related  components 
and  consequently  has  no  potential  to  increase 
radiological  consequences. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  involve  no  physical 
modification, of  the  plant  or  different 
operating  configurations. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Turbine  missiles  do  not  constitute  a 
credible  threat  to  nuclear  safety  at  STP 
(South  Texas  Project):  They  are  not  a 
consideration  in  any  plant  safety  analysis. 
Changing  the  regulatory  commitment  with 
regard  to  design  for  turbine  missiles  has  no 
effect  on  any  margin  of  safety. 

Based  upon  the  analysis  provided  herein, 
the  proposed  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1111  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

.  Date  of  amendment  request:  January 
14,  2003  (TS  02-08). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
applicability  requirements  for  TS 
3.3.9.4,  "Containment  Building 
Penetrations."  This  revision  will  modify 
the  current  applicability  requirement 
associated  with  movement  of 


"irradiated  fuel"  by  adding  a  new 
applicability  statement  for  the 
containment  building  equipment  door. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  revises  the 
applicability  of  the  containment  building 
penetration  function  and  associated  action. 
This  change  does  not  alter  the  function  of  the 
penetrations  but  does  revise  when  the  feature 
is  required  to  be  available  for  the  mitigation 
of  postulated  accidents.  These  penetrations 
only  function  to  minimize  the  release  of 
radioactive  material  for  accident  mitigation 
and  are  not  considered  to  be  a  source  of  any 
postulated  accident.  The  analysis  verifies 
that  a  fuel  handling  accident  (FHA)  occurring 
at  least  100  hours  after  being  critical  in  a 
reactor  core  will  not  result  in  dose 
consequences  above  the  regulatory  limits 
without  the  containment  closure  function 
provided  by  the  CBED  (containment  building 
equipment  door).  The  applicability  and 
action  for  the  CBED  will  not  be  changed 
when  movement  of  recently  irradiated  fuel  is 
in  progress  and  this  function  ensures 
acceptable  dose  consequences.  Therefore,  the 
proposed  change  will  not  increase  the 
probability  of  an  accident  because  the 
penetration  function  has  not  been  altered  and 
this  function  is  not  a  potential  source  for 
accidents.  Additionally,  the  proposed  change 
will  not  significantly  increase  the 
consequences  of  an  accident  because  the 
analysis  has  verified  that  dose  consequences 
will  be  maintained  less  than  the  required 
regulatory  limits. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  only  modifies  when 
containment  building  penetrations  need  to  be 
available  for  accident  mitigation  and  does  not 
alter  their  function,  design,  or  operation. 
These  penetrations  only  serve  to  minimize 
the  release  of  radioactive  material  in  the 
event  of  postulated  accidents  and  do  not 
have  the  potential  to  create  an  accident. 
Since  the  function  of  the  penetrations  is  not 
being  changed  and  they  do  not  have  an 
accident  generation  potential,  the  possibility 
of  a  new  or  different  kind  of  accident  is  not 
created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  alter  the 
function,  design,  or  operation  of  the 
containment  building  penetrations  for 
postulated  accidents  that  require  this  feature 
for  the  mitigation  of  the  event.  The  analysis 
has  determined  that  the  CBED  availability 
can  be  limited  to  those  activities  that  involve 
the  movement  ofirradiated  fuel  that  has  been 
in  a  critical  reactor  core  within  the  previous 
100  hours.  Therefore,  not  requiring  the  CBED 


to  be  available  100  hours  or  longer  afterwards 
will  not  impact  plant  safety  or  result  in  dose 
consequences  above  established  regulatory 
limits.  The  proposed  change  will  not  alter 
any  setpoints  or  other  functions  that  serve  to 
,  maintain  the  safety  limits.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hijl  Drive,  ET  llA 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Yankee  Atomic  Electric  Co.,  Docket  No. 
50-29,  Yardcee  Nuclear  Power  Station 
(YNPS)  Franklin  County,  Massachusetts 

Date  of  amendment  request:  January 
14.  2003. 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
the  Yankee  Rowe  Nuclear  Power  Station 
License  and  Technical  Specifications  to 
delete  operational  and  administrative 
requirements  that  would  no  longer  be 
required  once  the  spent  nuclear  fuel  has 
been  transferred  from  the  spent  fuel 
pool  to  the  Independent  Spent  Fuel 
Storage  Installation  (ISFSI). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  changes  reflect  the 
complete  transfer  of  all  spent  nuclear  fuel 
from  the  Spent  Fuel  Pit  to  the  Independent 
Spent  Fuel  Storage  Installation  (ISFSI). 
Design  basis  accidents  related  to  the  Spent 
Fuel  Pit  are  discussed  in  the  YNPS  FSAR. 
These  postulated  accidents  are  predicated  on 
spent  nuclear  fuel  being  stored  in  the  Spent 
Fuel  Pit.  With  the  removal  of  the  spent  fuel 
from  the  Spent  Fuel  Pit,  there  are  no 
remaining  important  to  safety  systems 
required  to  be  monitored  and  there  are  no 
remaining  credible  accidents  that  require  that 
actions  of  a  Certified  Fuel  Handler  or  non- 
Certified  Fuel  Handler  to  prevent  occurrence 
or  mitigate  the  consequences. 

The  YNPS  FSAR  provides  a  discussion  of 
radiological  events  postulated  to  occur  as  a 
result  of  decommissioning  with  the  bounding 
consequence  resulting  from  a  materials 
handling  event.  The  proposed  changes  do  not 
have  an  adverse  impact  on  decommissioning 
,  activities  or  any  of  their  postulated 
consequences. 
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The  proposed  change  to  the  Design 
Features  section  of  the  Technical 
Specifications  clarifies  that  the  spent  fuel  is 
being  stored  in  dry  casks  within  an  ISFSI. 
The  probability  or  consequences  of  accidents 
at  the  ISFSI  are  evaluated  in  the  dry  cask 
vendor's  FSAR  and  are  independent  of  the 
accidents  evaluated  in  the  YNPS  FSAR. 

Based  on  the  above,  the  proposed  changes 
will  not  involve  a  significant  increase  in  the 
probability  or  consjequences  of  an  accident 
previously  evalu^ed. 

Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No.  The  proposed  changes  reflect  the 
reduced  operational  risks  as  a  result  of  the 
spent  nuclear  fuel  being  transferred  to  dry 
casks  within  an  ISFSI.  The  proposed  changes 
do  not  modify  any  physical  systems,  or 
components.  The  plant  conditions  for  which 
the  YNPS  FSAR  design  basis  accidents 
relating  to  spent  fuel  have  been  evaluated  are 
no  longer  applicable.  The  aforementioned 
proposed  changes  do  not  affect  any  of  the 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  an  accident. 
Design  basis  accidents  associated  with  the 
dry  cask  storage  of  spent  fuel  are  already 
considered  in  the  dry  cask  system's  Final 
Safety  Analysis  Report.  No  new  accident 
scenarios  are  created  as  a  result  of  deleting 
non-applicable  operational  and 
administrative  requirements.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  As  described  above,  the  proposed 
changes  reflect  the  reduced  operational  risks 
as  a  result  of  the  spent  nuclear  fuel  being 
transferred  to  dry  casks  within  an  ISFSI.  The 
design  basis  and  accident  assumptions 
within  the  YNPS  FSAR  and  the  Dehieled 
Technical  Specifications  relating  to  spent 
fuel  are  no  longer  applicable.  The  proposed 
changes  do  not  affect  remaining  plant 
operations,  systems,  or  components 
supporting  decommissioning  activities.  In 
addition,  the  proposed  changes  do  not  result 
in  a  change  in  initial  conditions,  system 
response  time,  or  in  any  other  parameter 
affecting  the  course  of  a  decommissioning 
activity  accident  analysis.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  considerations  noted  above, 
it  is  concluded  that  the  proposed  changes 
will  not  endanger  the  public  health  and 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  tliree 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haziuds  consideration. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 


NRC  Section  Chief:  Scott  W.  Moore. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circiunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  6"  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  January 
16,  2003. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  applicable  Technical 
Specifications  requirements  for  rod 
position  monitoring  during  the  cmrent 
operating  cycle  (Cycle  22)  to  allow  the 
use  of  an  alternate  method  of 
determining  rod  position.  This  would  be 
effective  imtil  repair  of  the  indication 
system  can  be  completed  diuing  the 
next  shutdown  of  sufficient  duration. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  January  24, 
2003  (68  FR  3566). 

Expiration  date  of  individual  notice: 
February  7,  2003,  for  comments; 
February  24,  2003,  for  hearings. 

Florida  Power  and  Light  Company, 
Docket  No.  50-251,  Turkey  Point  Plant, 
Units  3  and  4,  Miami-Dade  County, 
Florida 

Date  of  application  for  amendments: 
November  26,  2002. 

Brief  description  of  amendments:  The 
proposed  license  amendments  would 
revise  Technical  Specifications  (TSs)  to 
increase  the  total  spent  fuel  wet  storage 
capacity  by  adding  a  spent  fuel  storage 
rack  in  the  cask  area  in  each  unit's  spent 
fuel  pool.  Also,  it  would  revise  the 
location  called  out  in  the  Design 
Featiu^s  sections  5.6.1.1a  and  b  of  the 
TSs  referring  to  Updated  Final  Safety 
Analysis  Report  Appendix  14D,  rather 
than  referring  to  Westinghouse  Report 
WCAP-14416-P. 


Date  of  publication  of  individual 
notice  in  the  Federal  Register:  January 
28,  2003  (68  FR  4246). 

Expiration  date  of  individual  notice: 
February  27.  2003. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility'  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
coimection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commissioji  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  piu^uant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docuiment 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville. 
Pike  (first  floor),  Rockville.  Maryland. 
Publicly  available  records  wU  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  dociunents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  l-80(>-397r-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 
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Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  May  29, 
2001.  and  its  supplements  dated  August 
29.  2001.  and  September  24.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  paragraph  2.C.(5), 
"Physical  Protection."  of  Facility 
Operating  License  No.  DPR-61  to 
reference  the  Defueled  Physical  Security 
Plan  that  includes  the  security  plan  for 
the  Independent  Spent  Fuel  Storage 
Installation. 

Date  of  issuance:  January  30,  2003. 

Effective  date:  January  30.  2003,  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance  and  prior  to 
the  transfer  of  spent  nuclear  fuel  to  the 
Independent  Spent  Fuel  Storage 
Installation. 

Amendment  No.:  199. 

Facility  Operating  License  No.  DPR- 
61  :  The  amendment  revised  the 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  August  22.  2001  (66  FR 
44163).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  30,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
August  8.  2002.  as  supplemented 
October  23,  2002. 

Brief  description  of  amendment:  The 
amendment  authorized  changes  to  the 
Updated  Final  Safety  Analysis  Report 
(USFAR)  for  Fermi  2  by  allowing 
implementation  of  the  Boiling  Water 
Reactor  Vessel  and  Internals  Project 
reactor  pressure  vessel  Integrated 
Surveillance  Program  as  the  basis  for 
demonstrating  the  compliance  with  the 
requirements  of  Appendix  H,  "Reactor 
Vessel  Material  Surveillance  Program 
Requirements,"  to  10  CFR  part  50. 

Date  of  issuance:  January  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  152. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  authorizes  changes  to 
the  USFAR. 

Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  (67  FR 
56320).  The  October  23.  2002. 
supplemental  letter  provided  additional 
clarifying  information  that  did  not 
change  the  original  no  significant 
hazards  consideration  determination  or 


expand  the  amendment  beyond  the 
scope  of  the  original  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  30.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation.  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
April  18,  2002,  as  supplemented  August 
7,  and  October  9  and  October  30,  2002, 
and  January  15,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  3.7.15  in  response  to 
Boraflex  degradation  to  provide  revised 
spent  fuel  pool  (SFP)  storage  criteria, 
and  revised  fuel  enrichment  and  bumup 
requirements  that  take  credit  for  soluble 
boron.  TS  4.3.1  is  revised  to  increase  the 
required  soluble  boron  credit  from  a 
concentration  of  730  parts  per  million 
(ppm)  to  850  ppm  to  ensure  acceptable 
levels  of  subcriticality  in  the  SFPs. 
Associated  changes  to  the  TS  Bases  are 
also  included. 

Date  of  issuance:  February  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Affiendment  Nos.:  210  &  191. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42820). 
The  supplements  dated  August  7,  and 
October  9  and  October  30,  2002,  and 
January  15,  2003.  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  April  18.  2002.  application 
nor  the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest.  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
October  22.  2002. 

Brief  description  of  amendment:  The 
amendment  deletes  "TS  5.5.3,  "Post 
Accident  Sampling  System  (PASS)." 
and  thereby  eliminates  the  requirements 
to  have  and  maintain  the  PASS  at 
Columbia  Generating  Station.  The 
amendment  also  addresses  related 
changes  to  TS  5.5.2,  "Primary  Coolant 
Sources  Outside  Containment,"  and 


License  Condition  2.C.(13),  "Post 
Accident  Sampling." 

Date  of  issuance:  January  27,  2003. 

Effective  date:  January  27,  2003,  to  be 
implemented  within  60  days  from  the 
date  of  issuance. 

Amendment  No.:  184. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the  Facility 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  24,  2002  (67  FR 
78518).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  27.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002.  as  supplemented  by  letters  dated 
July  9.  August  2.  September  16.  and 
November  7  and  22,  2002. 

Brief  description  of  amendment:  This 
amendment  increases  the  licensed 
power  level  by  approximately  1.7 
percent  from  3,039  megawatts  thermal 
(MWt)  to  3,091  MWt.  These  changes 
result  bom  increased  feedwater  flow 
measurement  accuracy  to  be  achieved 
by  utilizing  high  accuracy  ultrasonic 
flow  measurement  instrumentation. 

Date  of  issuance:  January  31,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  129. 
'  Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  Facility 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  11,  2002  (67  FR  40022). 
The  July  9,  August  2,  September  16.  and 
November  7  and  22.  2002,  supplemental 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
original  Federal  Register  notice  or  the 
original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  31,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

En tergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
April  24,  2001,  as  supplemented  on  May 
22,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  information  in  the 
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Final  Safety  Analysis  Report  regarding 
the  protection  of  the  component  cooling 
water  (CCW)  system  bora  natural 
phenomena.  The  change  addresses  the 
fact  that  a  portion  of  one  safety-related 
loop  of  the  CCW  system  is  routed 
through  the  fuel  storage  building,  where 
the  structure  was  not  designed  to 
protect  the  CCW  piping  bom.  the  effects 
of  natural  phenomena. 

Date  of  issuance:  January  27,  2003. 

Effective  date:  January  27,  2003. 

Amendment  No.:  214. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Final  Safety 
Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  October  3,  2001  (66  FR 
50466).  The  May  22,  2002,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  27,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Vermont  Yankee.  LLC 
and  Entergy  Nuclear  Operations.  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station.  Vernon, 
Vermont 

Date  of  application  for  amendment: 
February  26,  2002,  as  revised  by  letters 
dated  October  9  and  30,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  definition  of 
Operable  in  Technical  Specification 
(TS)  l.O.K  with  respect  to  support 
system  requirements  for  alternating 
current  power  sources.  Conforming 
changes  are  also  made  to  a  specific 
support  system  TS  in  Sections  3/4.5, 
"Core  and  Contaiiunent  Cooling 
Systems",  3/4. 7i  "Station  Containment 
Systems",  and  3/4.10,  "Auxiliary 
Electrical  Power  Systems,"  and 
associated  Bases. 

Date  of  Issuance:  February  4.  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  (67  FR  78519).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County.  Illinois 

Date  of  application  for  amendments: 
September  19,  2002,  as  supplemented 
December  26,  2002. 

Brief  description  of  amendments:  The 
amendments  add  a  new  analytical 
method  to  Technical  Specifications  (TS) 
section  5.6.5,  "Core  Operating  Limits 
Report."  The  change  supports  the  core 
design  efforts  used  for  the  Unit  2 
refueling  outage  which  began  on 
January  21,  2003. 

Date  of  issuance:  February  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
vtrithin  30  days. 

Amendment  Nos.:  159  &  145. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63694).  The  December  26,  2002, 
supplemental  letter  provided  clarifying 
information  that  was  urithin  the  scope  of 
the  initial  notice  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
iamendments  is  contained  in  a  Safety 
Evaluation  dated  February  4,  2003. 

No  significant  hazards  consideration 
conunents  received:  No. 

Exelon  Generation  Company,  ll£. 
Docket  Nos.  50-352  and  50-353. 
Limerick  Generating  Station.  Units  1 
and  2.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
May  31,  2002,  as  supplemented  by  letter 
dated  October  16,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specifications  (TSs)  3.8.2.1,  "DC 
Sources — Operating,"  and  3.8.2.2,  "DC 
Sources — Shutdown";  and  added  the 
new  Specification  6.8.4.i,  "Battery 
Monitoring  and  Maintenance  Program." 
The  changes  also  included  the 
relocation  of  the  following  TS  items  to 
a  licensee-controlled  program:  (1)  A 
number  of  surveillance  requirements 
that  require  the  performance  of 
preventive  maintenance,  and  (2).certain 
battery  and  battery  cell  parameter  values 
that  are  periodically  verified  to  monitor 
early  indications  of  DC  subsystem 
degradation. 

Date  of  issuance:  January  29,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No's.:  164  and  126. 


Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  17.  2002  (67  FR 
58643).  The  supplement  dated  October 
16,  2002,  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards  ,   ^ 

consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  29,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
February  28,  2001,  as  supplemented  by 
letter  dated  June  13,  2002. 

Brief  description  of  amendments: 
Revise  the  Technical  Specifications  to 
eliminate  the  requirement  for  at  least 
one  person  qualified  to  stand  watch  to 
be  present  in  the  control  room  when 
nuclear  fuel  is  stored  in  the  spent  fuel 
pool.  - 

Date  of  issuance:  January  31,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  183  and  170. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendmefnts 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  27,  2001  (66  FR  34283). 

The  Jime  13,  2002,  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
original  Federal  Register  notice  or  the 
original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  31.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-334, 
Beaver  Valley  Power  Station,  Unit  No.  1, 
Beaver  County,  Pennsylvania 

Date  of  application  for  amendment: 
May  31,  2002,  as  supplemented  July  19, 
and  September  3,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.1.1.4.  upper  limit 
for  the  moderator  temperature 
coefficient  (MTC),  bom  0x10"  change 
in  reactivity  per  degree  Fahrenheit  (Ak/ 
k/°F)  to  +0.2  X  10  "  Ak/k/°F  for  power 
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levels  up  to  70  percent  of  rated  thermal 
power  (RTP).  and  ramping  linearly  to  0 
X  10  ^  Ak/k/°F  from  70  percent  to  100 
percent  RTP.  The  change  is  needed  to 
address  future  core  designs  with  higher 
energy  requirements,  associated  with 
plant  operation  at  higher  capacity 
factors. 

Date  of  issuance:  February  6,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No.:  251. 

Facility  Operating  License  No.  DPR- 
66:  Amendment  revised  the  Technical 
Specifications.  ' 

Date  of  initial  notice  in  Federal 
Register:  September  17.  2002  (67  PR 
58644).  The  July  19,  and  September  3. 
2002,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  6,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
March  27,  2002,  as  supplemented  on 
October  7,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  section  3.6.3, 
"Emergency  Power  Sources,"  to  extend 
the  current  allowable  outage  time  for  an 
inoperable  diesel  generator  from  7  days 
to  14  days,  and  section  3.4.4, 
"Emergency  Ventilation  System,"  and 
section  3.4.5,  "Control  Room  Air 
Treatment  System,"  to  reflect  the 
change  to  section  3.6.3. 

bate  of  issuance:  February  3,  2003. 

Effective  date:  February  3,  2003. 

Amendment  No.:  179. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  PR  21290). 
The  October  7,  2002,  letter  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Federal  Register /Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Notices 


Nuclear  Management  Company,  ILC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  25,  2002.  The  application  was 
initially  submitted  to  the  Nuclear 
Regulatory  Commission  with  an 
incorrect  date  of  April  25,  2001.  The 
Nuclear  Management  Company,  LLC, 
subsequently  submitted  a  letter  dated 
May  30.  2002,  correcting  the  date  of  the 
application  as  April  25,  2002. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  (TS)  3.7/4.7, 
"Containment  Systems,"  to  allow  the 
use  of  10  CFR  part  50,  Appendix  J, 
Option  B,  for  Types  B  and  C 
containment  leak  rate  testing  and  adds 
a  new  TS  section  6.8.M,  "Programs  and 
Manuals — Primary  Containment 
Leakage  Rate  Testing  Program." 

Date  of  issuance:  February  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  to  be  implemented  within 

75  days. 

Ameridment  No.:  132. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  {67  FR 
56325). 

The  May  30,  2002,  letter  corrected  the 
date  of  the  application  and  did  not 
change  the  NRC  staffs  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC.  Docket  Nos.  SO- 
BS? and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2.  Luzerne 
County.  Pennsylvania 

Date  of  application  for  amendments: 
July  25,  2002,  as  supplemented  by  letter 
dated  October  23,  2002. 

Brief  description  of  amendments: 
These  amendments  revise  the 
Susquehanna  Steam  Electric  Station 
Final  Safety  Analysis  Report  (SSES 
FSAR)  by  replacing  the  current  plant- 
specific  reactor  pressure  vessel  material 
surveillance  program  with  the  Boiling 
Water  Reactor  Integrated  Surveillance 
Program. 

iJafe  of  issuance:  February  6,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  208  and  182. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  SSES  FSAR. 


Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  (67  FR 
56328).  The  October  23,  2002, 
supplemental  letter  provided  additional 
information  that  clarified  the 
application,  but  did  not  expand  the 
scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  NRC 
staffs  original  proposed  no  significant 
hazards  consideration  detennination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  6, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  No.  50-354. 
Hope  Creek  Generating  Station,  Salem 
County.  New  Jersey 

Date  of  application  for  amendment: 
October  23.  2002. 

Brief  description  of  amendment:  The 
amendment  updates  the  reference  to  10 
CFR  20.203  with  the  corresponding 
reference  to  10  CFR  20.1601.  Hope 
Creek  Generating  Station  Technical 
Specification  (TS)  6.12,  "High  Radiation 
Area,"  is  revised  to  be  consistent  with 
the  Standard  TSs.  General  Electric 
Plants  (NUREG-1433,  Rev.  2). 

Date  of  issuance:  January  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  142. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75884). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  30. 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request:  August 
21, 2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  (TSs)  to  replace  reference 
to  specific  valves  for  preventing 
imcontroUed  boron  dilution.  The 
revised  TSs  incorporate  a  general 
statement  for  preventing  uncontrolled 
boron  dilution,  consistent  with  the 
improved  standard  TSs. 

Date  of  issuance:  January  27,  2003. 

Effective  date:  January  27,  2003. 

Amendment  Nos.:  Unit  1-149;  Unit 
2-137. 
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Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  1,  2002  (67  FR 
61686). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  27, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  23, 
2002. 

Brief  description  of  amendments:  The 
amendments  relocated  the  shutdown 
margin  limits  to  the  Core  Operating 
Limits  Report  and  modified  certain 
boration  requirements  consistent  with 
NUREG-1431.  The  amendments  also 
correct  some  typographical  errors  in  the 
Technical  Specification  pages. 

Date  of  issuance:  February  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-150;  Unit 
2-138. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42830). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  4, 
2003. 

No  significant  hazards  consideration  . 
comments  received:  No. 

Teimessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296.  Browns  Ferry 
Nuclear  Plant,  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
November  6,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Browns  Ferry 
Nuclear  Plant,  Units  2  and  3,  Updated 
Final  Safety  Analysis  Report  (UFSAR)  to 
modify  the  basis  for  TVA's  compliance 
with  the  requirements  of  Appendix  H  to 
title  10  of  the  Code  of  Federal 
Regulations  part  50,  "Reactor  Vessel 
Material  Surveillance  Program 
Requirements." 

Date  of  issuance:  January  28,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  incorporated  into  the 
UFSAR  at  the  time  of  its  next  update. 

Amendment  Nos.:  279  &  238. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendments  revised 
the  UFSAR. 


Date  of  initial  notice  in  Federal 
Register.  November  26,  2002  (67  FR 
70770).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  28,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee, 

Date  of  application  for  amendments: 
September  3,  2002,  as  supplemented 
October  17,  2002,  and  January  29,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Surveillance 
Requirement  (SR)  4.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  siweillance.  Thise  changes  to 
SR  4.0.3  will  allow  an  extension  of  up 
to  24  hours  or  the  limit  of  the 
surveillance  frequency,  whichever  is 
greater.  The  amendments  also  include 
editorial  changes  to  make  the  revised  TS 
consistent  with  the  Standard  TS  for 
Westinghouse  plants.  In  addition,  the 
amendments  include  the  adoption  of  the 
TS  Bases  Control  F*rogram  listed  in 
NUREG-1431,  Revision  2. 

Date  of  issuance:  February  5,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 

Amendment  Nos.:  280  and  271. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  in  FedertU 
Register:  November  12,  2002  (67  FR 
68745).  The  January  29,  2003, 
supplemental  letter  provided  clarifying 
information  that  was  within  the  scope  of 
the  initial  notice  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  5,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  in  Rockville,  Maryland,  this  10th 
day  ofTebniary,  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A-  Zwolmsld, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-3689  Filed  2-13-03:  8:45  am] 
BUJNO  CODE  7sao-oi-r 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Summission  for  OMB  Review: 
Comment  Request  Review  of  Expiring 
Information  Collection:  0PM  1647 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
annotmces  that  the  Office  of  Personnel 
Management  submitted  a  request  for 
renewal  of  authorization  for  an 
information  collection  to  the  Office  of 
Management  and  Budget.  OPM  Form 
1647,  Combined  Federal  Campaign 
Eligibilify  Application,  is  used  to  review 
the  eligibility  of  national,  international, 
and  local  charitable  organizations  that 
wish  to  participate  in  the  Combined 
Federal  Campaign. 

We  estimate  1.400  OPM  For&s  1647 
will  be  completed  aimually.  Each  form 
takes  approximately  three  hours  to 
complete.  The  annual  estimated  burden 
is  4,200  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
2150,  Fax  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request 
DATES:  Comments  on  this  proposal 
should  be  received  by  March  20,  2003. 
ADDRESSES:  Send  or  deliver  conunents 
to: 

Curtis  Rumbaugh,  Office  of  CFC    w 
Operations,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Room  5450,  Washington.  DC  20415; 
and 
Stuart  Shapiro.  OPM  Desk  Officer. 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

Office  of  Personnel  Management.    • 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-3819  Filed  2-14-03:  8:45  am] 

BILUNQ  CODE  632S-4C-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReieMS  No.  iC-2S931;  Hie  No.  812-12881] 

Vision  Group  of  Funds,  ef  «/.;  Notice  of 
Application 

February  10,  2003. 

AGENCY:  The  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 


7828 


Federal  Register /Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Notices 


ACTION:  Notice  of  Application  for 
Exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  (the  "1940  Act"),  for  an 
exemption  from  the  provisions  of 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act,  and  Rules  6e-2(b)(15)  and 
6e-3{T)(b)(15),  thereunder. 

APPLICANTS:  Vision  Group  of  Funds  (the 
"Trust")  and  Manufacturers  and  Traders 
Company  ("M&T  Bank"),  on  behalf  of 
M&T  Asset  Management  ("M&T"),  a 
business  unit  of  M&T  Bank. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  exempting  the  Applicants 
and  certain  life  insurance  companies 
and  their  separate  accounts  that 
currently  invest  or  may  hereafter  invest 
in  the  Trust  (and,  to  the  extent 
necessary,  any  investment  adviser, 
principal  underwriter  and  depositor  of 
such  an  account)  from  the  provisions  of 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act,  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trust 
and  shares  of  any  other  investment 
company  or  portfolio  that  is  designed  to 
fund  insurance  products  and  for  which 
M&T  Bank  or  any  of  its  affdiates  may 
serve  in  the  future  as  investment 
adviser,  manager,  principal  underwriter, 
sponsor,  or  administrator  ("Future 
Trusts")  (the  Trust,  together  with  Future 
Trusts,  are  the  "Trusts")  to  be  sold  to 
and  held  by:  (i)  Separate  accounts 
funding  variable  annuity  and  v£iriable 
life  insurance  contracts  (collectively 
referred  to  herein  as  "Variable 
Contracts")  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies; 
(ii)  qualified  pension  and  retirement 
plans  ("Qualified  Plans")  outside  of  the 
separate  account  context;  (iii)  separate 
accounts  that  are  not  registered  as 
investment  companies  under  the  1940 
Act  pursuant  to  exemptions  from 
registration  under  section  3(c)  of  the 
1940  Act;  (iv)  M&T  Bank  or  certain 
related  corporations  (collectively  "M&T 
Bank");  and  (v)  any  other  person 
permitted  to  hold  shares  of  the  Trusts 
pursuant  to  TreasiU7  Regulation  1.817- 
5  ("General  Accounts"),  including  the 
general  account  of  any  life  insurance 
company  whose  separate  account  holds, 
or  will  hold,  shares  of  the  Trusts  or 
certain  related  corporations. 
FILING  DATES:  The  application  was  filed 
on  September  9,  2002,  and  amended 
and  restated  on  January  13,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 


with  a  copy  of  the  request  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  March  10,  2003  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants,  C.  Grant  Anderson, 
Esq.,  Reed  Smith  LLP.  Federated 
Investors  Tower,  1001  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  or  Zandra 
Bailee,  Branch  Chief,  Office  of  Insurance 
Products,  Division  of  Investment 
Management,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  The  Trust  is  registered  with  the 
Commission  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Delaware  business 
trust.  M&T  is  registered  with  the 
Commission  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  as  amended,  and  serves  as  the 
investment  adviser  to  the  Trust.  The 
Trust  ciuxently  consists  of  twenty-one 
investment  portfolios,  including  three 
investment  portfolios  that  are  sold  only 
to  separate  accounts  of  insurance 
companies  in  conjimction  with  variable 
life  and  variable  annuity  contracts: 
Vision  Large  Cap  Growth  Fund  II, 
Vision  Large  Cap  Value  Fund  II  and 
Vision  Managed  Allocation  Fund — 
Moderate  Growth  II  (each,  a  "Fund," 
and  collectively,  the  "Funds").  The 
Trust  or  any  Future  Trusts  may  offer  one 
or  more  additional  investment  portfolios 
in  the  future  (also  referred  to  as 
"Funds"). 

2.  Shares  of  the  Fimds  will  be  offered 
to  separate  accounts  of  affiliated  and 
unaffiliated  insiu-ance  companies  (each, 
a  "Participating  Insurance  Company") 
to  serve  as  investment  vehicles  to  fund 
Variable  Contracts  (as  hereinafter 
defined).  These  separate  accounts  either 
will  be  registered  as  investment 
companies  under  the  1940  Act  or  will 
be  exempt  from  such  registration 


pursuant  to  exemptions  from 
registration  under  section  3(c)  of  the 
1940  Acttindividually,  a  "Separate 
Account"  and  collectively,  the 
"Separate  Accounts").  Shares  of  the 
Portfolios  may  also  be  offered  to 
Qualified  Plans,  M&T  Bank  or  certain 
related  corporations  (collectively  "M&T 
Bank"),  and  any  other  person  permitted 
to  hold  shares  of  the  Trusts  pursuant  to 
Treasiuy  Regulation  1.817-5  ("General 
Accounts"),  including  the  general 
account  of  any  life  insurance  company 
whose  separate  account  holds,  or  will 
hold,  shares  of  the  Trusts  or  certain 
related  corporations. 

3.  The  Participating  Insurance 
Companies  at  the  time  of  their 
investment  in  the  Trusts  either  have  or 
will  establish  their  own  Separate 
Accounts  and  design  their  own  Variable 
Contracts.  Each  Participating  Insurance 
Company  has  or  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  under  both  state  and 
federal  law.  Each  Participating 
Insiu-ance  Company,  on  behalf  of  its 
Separate  Accounts,  has  or  will  enter 
into  an  agreement  with  the  Trusts 
concerning  such  Participating  Insurance 
Company's  participation  in  the  Funds. 
The  role  of  die  Trusts  under  this 
agreement,  insofar  as  the  federal 
securities  laws  are  applicable,  will 
consist  of,  among  other  things,  offering 
shares  of  the  Trusts  to  the  participating 
Separate  Accounts  and  complying  with 
any  conditions  that  the  Commission 
may  impose  upon  granting  the  order 
requested  herein. 

Applicants'  Legal  Analysis 

1.  Applicants  and  certain  life  - 
insurance  companies  and  their  Separate 
Accoimts  that  currently  invest  or  may 
hereafter  invest  in  the  Trust  (and.  to  the 
extent  necessary,  any  investment 
adviser,  principal  underwriter  and 
depositor  of  such  an  account)  seek 
exemptive  relief  from  the  provisions  of 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act,  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b){15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trusts 
and  shares  of  any  Future  Trusts  to  be 
sold  to  and  held  by:  (a)  Separate 
accounts  funding  Variable  Contracts 
issued  by  both  affiliated  and  unaffiliated 
life  insurance  companies;  (b)  Qualified 
Plans  outside  of  the  separate  account 
context;  (c)  separate  accounts  that  are 
not  registered  as  investment  companies 
under  the  1940  Act  pursuant  to 
exemptions  from  registration  imder 
section  3(c)  of  the  1940  Act;  (d)  M&T 
Bank  or  certain  related  corporations 
(collectively  "M&T  Bank");  and  (e)  any 
General  Accoimts,  including  the  general 
account  of  any  life  insurance  company 
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whose  separate  accoimt  holds,  or  will 
hold,  shares  of  the  Trusts  or  certain 
related  corporations. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  as  a  unit 
investment  trust  ("UIT")  under  the  1940 
Act,  Rule  6e-2{b)(15)  provides  partial 
exemptions  from  sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
relief  provided  by  Rule  6e-2  is  also 
granted  to  the  investment  adviser, 
principal  underwriter,  and  depositor  of 
the  separate  account.  Section  9(a)(2)  of 
the  1940  Act  makes  it  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  or  principal  underwriter  of  any 
UIT,  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  sections  9(a)(1)  or  (2)  of 
the  1940  Act.  Sections  13(a),  15(a)  and 
15(b)  of  the  1940  Act  have  been  deemed 
by  the  Conunission  to  require  "pass- 
through"  voting  with  respect  to  an 
underlying  investment  company's 
shares.  Rule  6e-2(b)(15)  provides  these 
exemptions  apply  only  where  all  of  the 
assets  of  the  UTT  are  shares  of 
management  investment  companies 
"which  offer  their  shares  exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer  or  of  any  affiliated  life 
insurance  company."  Therefore,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  life  insurance  separate 
accoiut  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  a  variable  annuity  separate 
account  or  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  company  or  any  other  affiliated 
insiuance  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
vehicle  for  both  variable  annuity  and 
variable  life  insurance  separate  accoimts 
of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  "mixed 
funding." 

3.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underiying  fund  that 
also  offers  its  shares  to  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  vehicle  for 
variable  annuity  and/or  variable  life 
insurance  separate  accoimts  of 
unaffiliated  life  insurance  companies  is 
referred  to  herein  as  "shared  funding." 

4.  The  relief  under  Rule  6e-2(b)(15)  is 
available  only  where  shares  are  offered 


exclusively  to  variable  life  insurance 
separate  accoimts  of  a  life  insurer  or  any 
affiliated  life  insurance  company, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Qualified  Plans  or  other  eligible 
holders  of  shares,  as  described  above. 
Applicants  note  that  if  shares  of  the 
Funds  are  sold  only  to  Qualified  Plans, 
exemptive  relief  under  Rule  6e-2  would 
not  be  necessary.  The  relief  provided  for 
under  this  section  does  not  relate  to 
Qualified  Plans  or  to  a  registered 
investment  company's  ability  to  sell  its 
shares  to  Qualified  Plans.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
vehicle  for  variable  annuity  and  variable 
life  separate  accoimts  of  affiliated  and 
unaffiliated  insurance  companies,  and 
for  Qualified  Plans,  is  referred  to  herein 
as  "extended  mixed  and  shared 
funding." 

5.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  that  offer  to  sell  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  companies,  offering  either- 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  or 
which  offer  their  shares  to  any  such  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account."  Therefore, 
Rule  6e-3(T)(b){15)  permits  mixed 
funding  but  does  not  permit  shared 
funding.  The  exemptions  are  also 
granted  to  the  investment  adviser, 
principal  underwriter  and  depositor  of 
the  separate  account. 

6.  Tlie  relief  under  Rule  6e-3(T)  is 
available  only  where  shares  are  offered 
exclusively  to  variable  life  insurance 
separate  accounts  of  a  life  insurer  or  any 
affiliated  life  insvuance  company,  and 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Qualified  Plans  or  other  eligible 
holders  of  shares  as  described  above. 
Applicants  note  that  if  shares  of  the 
Funds  were  sold  only  to  Qualified 
Plans,  exemptive  relief  under  Rule  6e- 
3(T)(b)(15)  would  not  be  necessary.  The 
relief  provided  for  under  this  section 


does  not  relate  to  Qualified  Plans  or  to 
a  registered  investment  company's 
ability  to  sell  its  shares  to  Qualified 
Plans. 

7.  Applicants  maintain,  as  discussed 
below,  that  there  is  no  policy  reason  for 
the  sale  of  the  Funds'  shares  to 
Qualified  Plans,  to  M&T  Bank,  or 
General  Accounts  to  result  in  a 
prohibition  against,  or  otherwise  limit,  a 
Participating  Insurance  Company  from 
relying  on  the  relief  provided  by  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15). 
However,  because  the  relief  under  Rules 
6e-2(b)(15)  and  6e-3{T)(b)(15)  is 
available  only  when  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  may  be 
necessary  if  the  shares  of  the  Funds  are 
also  to  be  sold  to  Qualified  Plans,  M&T 
Bank  or  General  Accounts.  Applicants 
therefore  request  relief  in  order  to  have 
the  participating  insurance  companies 
enjoy  the  benefits  of  the  relief  granted 
in  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 
Applicants  note  that  if  the  Funds'  shares 
were  to  be  sold  only  to  Qualified  Plans, 
M&T  Bank,  General  Accoimts  and/or 
separate  accounts  funding  variable 
aimuity  contracts,  exemptive  relief 
under  Rule  6e-2  and  Rule  6e-3(T) 
would  be  unnecessary.  The  relief 
provided  for  under  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  does  not  relate  to 
Qualified  Plans,  M&T  Bank,  or  General 
Accounts,  or  to  a  registered  investment 
company's  ability  to  sell  its  shares  to 
such  purchasers. 

8.  Applicants  also  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Regulations  that  made  it  possible  for 
shares  of  an  investment  company 
portfolio  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  portfolio  also 
to  be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Variable  Contracts.  Thus,  the 
sale  of  shares  of  the  same  portfolio  to 
both  separate  accounts  and  Qualified 
Plans  was  not  contemplated  at  the  time 
of  the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

9.  Consistent  with  the  Commission's 
authority  under  section  6(c)  of  the  1940 
Act  to  grant  exemptive  orders  to  a  class 
or  classes  of  persons  and  transactions, 
this  Application  requests  relief  for  the 
class  consisting  of  insurers  and  Separate 
Accounts  that  will  invest  in  the  Funds, 
and  to  the  extent  necessary.  Qualified 
Plans,  other  eligible  holders. of  shares 
and  investment  advisers,  principal 
underwriters  and  depositors  of  such 
accoimts. 

10.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  imlawful  for  any 
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company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
compaily  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii)  and  Rules 
6e-3(T)(b)(15)(i)  and  (ii)  under  the  1940 
Act  provide  exemptions  fi'om  section 
9(a)  under  certain  circumstances, 
subject  to  the  limitations  discussed 
above  on  mixed  and  shared  funding. 
These  exemptions  limit  the  application 
of  the  eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  management  of  the 
underlying  management  company. 

11.  The  partial  relief  granted  in  Rules 
6e-2(b)(15)  and  6e-3{T)(b)(15)  under  the 
1940  Act  from  the  requirements  of 
section  9  of  the  1940  Act,  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
section  9.  Those  1940  Act  rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  apply  the 
provisions  of  section  9(a)  to  individuals 
in  a  large  insurance  company  complex, 
most  of  whom  will  have  no  involvement 
in  matters  pertaining  to  investment 
companies  in  that  organization.  The 
Participating  Insurance  Companies  and 
Qualified  Plans  are  not  expected  to  play 
any  role  in  the  management  of  the 
Trusts.  Those  individuals  who 
participate  in  the  management  of  the 
Trusts  will  remain  the  same  regardless 
of  which  Separate  Accounts  or 
Qualified  Plans  invests  in  the  Trusts. 
Applying  the  monitoring  requirements 
of  section  9(a)  of  the  1940  Act  because 
of  investment  by  separate  accounts  of 
other  insurers  or  Qualified  Plans  would 
be  unjustified  and  would  not  serve  any 
regulatory  purpose.  Furthermore,  the 
increased  monitoring  costs  could  reduce 
the  net  rates  of  return  realized  by 
contract  owners. 

12.  Moreover,  since  the  Qualified 
Plans,  M&T  Bank  and  General  Accounts 
are  not  themselves  investment 
companies,  and  therefore  are  not  subject 
to  section  9  of  the  1940  Act  and  will  not 
be  deemed  affiliates  solely  by  virtue  of 
their  shareholdings,  no  additional  relief 
is  necessary. 

13.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the  limitations  on  mixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 


may  disregard  the  voting  instructions  of 
its  contract  owners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  such  a  fund  and 
its  investment  adviser,  when  required  to 
do  so  by  an  insurance  regulatory 
authority  (subject  to  the  provisions  of 
paragraphs  {b)(5)(i)  and  (b)(7)(ii)(A)  of 
Rules  6e-2  and  6e-3(T),  respectively, 
under  the  1940  Act).  Rules  6e- 
2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  an  underlying  fund's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii),  (b)(7)(ii)(B),  and  (b)(7)(ii)(C), 
respectively,  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act). 

14.  Rule  6e-2  under  the  1940  Act 
recognizes  that  a  variable  life  insurance 
contract,  as  an  insurance  contract,  has 
important  elements  unique  to  insurance 
contracts  and  is  subject  to  extensive 
state  regulation  of  insurance.  In 
adopting  Rule  6e-2(b)(15)(iii),  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  accoimt  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission,  therefore, 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insiuer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer.  In  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts.  Therefore,  the 
corresponding  provisions  of  Rule  6e- 
3(T)  under  the  1940  Act  undoubtedly 
were  adopted  in  recognition  of  the  same 
factors. 

15.  Applicants  state  that  the  sale  of 
Fund  shares  to  Qualified  Plans,  M&T 
Bank  and  General  Accounts  will  not 
have  any  impact  on  the  relief  requested 
herein.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 


through  voting  rights  to  Qualified  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Qualified  Plan 
assets  to  certain  specified  persons. 
Under  section  403(a)  of  ERISA,  shares  of 
a  portfolio  of  a  fund  sold  to  a  Qualified 
Plan  must  be  held  by  the  trustees  of  the 
Qualified  Plan.  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Qualified  Plan 
with  two  exceptions:  (a)  When  the 
Qualified  Plan  expressly  provides  that 
the  trustee(s)  are  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustees  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the 
Qualified  Plan  and  not  contrary  to 
ERISA,  and  (b)  when  the  authority  to    . 
manage,  acquire,  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
section  402(c)(3)  of  ERISA.  Unless  one 
of  the  above  two  exceptions  stated  in 
section  403(a)  applies.  Qualified  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 

16.  Where  a  named  fiduciary  to  a 
Qualified  Plan  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  The  Qualified  Plans  may  have 
their  trustee(s)  or  other  fiduciaries 
exercise  voting  rights  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  discretion. 
Some  of  the  Qualified  Plans,  however, 
may  provide  for  the  trustee(s),  an 
investment  adviser  (or  advisers),  or 
another  named  fiduciary  to  exercise  • 
voting  rights  in  accordance  with 
instructions  from  participants. 
Similarly,  M&T  Bank  and  General 
Accounts  are  not  subject  to  any  pass- 
through  voting  requirements. 
Accordingly,  unlike  the  case  with 
Insurance  company  separate  accounts, 
the  issue  of  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  Qualified 
Plans,  M&T  Bank  or  General  Accounts. 
17.  Where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  the  trustee  or 
named  fiduciary  has  responsibility  to 
vote  the  shares  held  by  the  Qualified 
Plan.  In  this  circumstance,  the  trustee 
has  a  fiduciary  duty  to  vote  the  shares 
in  the  best  interest  of  the  Qualified  Plan 
participants.  Accordingly,  even  if  M&T 
Bank  or  an  affiliate  of  M&T  Bank  were 
to  serve  in  the  capacity  of  trustee  or 
named  fiduciary  with  voting 
responsibilities,  M&T  Bank  or  the 
affiliates  would  have  a  fiduciary  duty  to 
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vote  those  shares  in  the  best  interest  of 
the  Qualified  Plan  participants. 

18.  In  addition,  even  if  a  Qualified 
Plan  were  to  hold  a  controlling  interest 
in  a  Fund,  Applicants  do  not  believe 
that  such  control  would  disadvantage 
other  investors  in  such  Fund  to  any 
greater  extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  Investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  a  Fund  by  a 
Qualified  Plan  will  not  create  any  of  the 
voting  complications  occasioned  by 
mixed  funding  or  shared  funding. 
Unlike  mixed  fimding  or  shared 
funding,  Qu^ified  Plan  investor  voting 
rights  cannot  be  frustrated  by  veto  rights 
of  Insurers  or  state  regulators. 

19.  Where  a  Qualified  Plan  provides 
participants  with  the  right  to  give  voting 
instructions,  Applicants  see  no  reason 
to  believe  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particular 
Qualified  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  holders.  The  purchase 
of  shares  of  Funds  by  Qualified  Plans 
that  provide  voting  rights  does  ilbt 
present  any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

20.  The  prohibitions  on  mixed  and 
shared  funding  might  reflect  concern 
regarding  possible  different  investment 
motivations  among  Investors.  When 
Rule  6e-2  under  the  1940  Act  was  ' 
adopted,  variable  annuity  separate 
accounts  could  Invest  in  mutual  funds 
whose  shares  also  were  offered  to  the 
general  public.  Therefore,  the 
Commission  staff  contemplated 
underlying  funds  with  public 
shareholders,  as  well  as  with  variable 
life  insurance  separate  accoimt 
shareholders.  The  Commission  staff  may 
have  been  concerned  with  the 
potentially  different  Investment 
motivations  of  public  shareholders  and 
variable  life  insurance  contract  owners. 
There  also  may  have  been  some  concern 
with  respect  to  the  problems  of 
permitting  a  state  Insurance  regulatory 
authority  to  affect  the  operations  of  a 
publicly  available  mutual  fund  and  to 
affect  the  Investment  decisions  of  public 
shareholders. 

21.  For  reasons  unrelated  to  the  1940 
Act,  however,  Internal  Revenue  Service 
Revenue  Ruling  81-225  (Sept.  25, 1981) 
effectively  deprived  variable  annuities 
funded  by  publicly  available  mutual 
funds  of  their  tax -benefited  status.  The 
Tax  Reform  Act  of  1984  codified  the 
prohibition  against  the  use  of  publicly 
available  mutual  funds  as  an  investment 
vehicle  for  Variable  Contracts  (including 


variable  life  contracts).  Section  817(h)  of 
the  Code  in  effect  requires  that  the 
Investments  made  by  variable  annuity 
and  variable  life  Insurance  separate 
accounts  be  "adequately  diversified."  if 
a  separate  account  is  organized  as  a  UIT 
that  invests  in  a  single  fund  or  series, 
the  diversification  test  will  be  applied  at 
the  underlying  fund  level,  rather  than  at 
the  separate  account  level,  but  only  if 
"all  of  the  beneficial  interests"  in  the 
underlying  fund  "are  held  by  one  or 
more  insurance  companies  (or  affiliated 
companies)  in  their  general  account  or 
in  segregated  asset  accounts  *   *   *  ." 
Accordingly,  a  UIT  separate  account 
that  invests  solely  in  a  publicly 
available  mutual  fund  will  not  be 
adequately  diversified.  In  addition,  any 
tmderlying  mutual  fund,  including  any 
Fund,  that  sells  shares  to  separate 
accounts,  in  effect,  would  be  precluded 
from  also  selling  its  shares  to  the  public. 
Consequently,  there  will  be  no  public 
shareholders  of  any  Fimd. 

22.  Shared  funding  by  unaffiliated 
Insurance  companies  does  not  present 
any  issues  that  do  not  already  exist 
where  a  single  insurance  company  is 
licensed  to  do  business  in  several  or  all 
states.  A  particular  state  insurance 
regulatory  body  could  require  action 
that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
policies.  The  fact  that  different  insurers 
may  be  domiciled  in  different  states 
does  not  create  a  significantly  different 
or  enlarged  problem. 

23.  Shared  funding  by  unaffiliated 
insurers,  in  this  respect,  is  no  different 
than  the  use  of  the  same  investment 
company  as  the  funding  vehicle  for 
affiliated  insiuers,  which  Rules  6e- 
2(b){15)  and  6e^3(T)(b)(15)  under  the 
1940  Act  permit.  Affiliated  insurers  may 
be  domiciled  in  different  states  and  be 
subject  to  differing  state  law 
requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce.  If 
a  particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
Separate  Account's  Investment  in  the 
affected  Trust.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  Participating  Insurance 
Companies  with  respect  to  their 
participation  in  the  relevant  Ftmd. 

24.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 


insurance  company  the  right  to 
disregard  the  Voting  instructions  of  the 
contract  owners.  This  right  does  not 
raise  any  issues  different  from  those 
raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts.  Under  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15),  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment . 
policies,  principal  underwriter,  or 
Investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  Insurance  company's  disregard 
of  voting  instructions  bie  reasonable  and 
based  on  specific  good-faith 
determinations . 

25.  A  particular  Insurer's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owners'  voting  instructions.  The 
insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  Insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view,  ff  the 
Insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  affected  Trust's  election,  to 
withdraw  its  Separate  Account's 
investment  in  such  Ftmd.  No  charge  or 
penalty  will  be  Imposed  as  a  result  of  . 
such  withdrawal.  'This  requirement  will 
be  provided  for  in  the  agreements 
entered  into  with  respect  to 
participation  by  the  Participating 
Insurance  Companies  in  each  Fund. ' 

26.  Each  Fund  will  be  managed  to 
attempt  to  achieve  the  Investment 
objective  or  objectives  of  such  Fund, 
and  not  to  frivor  op  disfevor  any 
particular  Participating  Insurance    " 
Company  or  type  of  insurance  product. 
There  is  no  reason  to  believe  that 
different  features  of  various  types  of 
contracti,  including  the  "minimum 
death  benefit"  guarantee  under  certain 
variable  life  insurance  contracts,  will 
lead  to  different  investment  policies  for 
different  types  of  Variable  Contracts.  To 
the  extent  that  the  degree  of  risk  may 
differ  as  between  variable  annuity 
contracts  and  variable  life  Insiuance 
policies,  the  different  insurance  charges 
imposed,  in  effect,  adjust  any  such 
differences  and  equalize  the  insurers' 
exposure  in  either  case. 

27.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Funds  to 
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Qualified  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular,  Applicants  see  very  little 
potential  for  such  conflicts  beyond 
those  which  would  otherwise  exist 
between  variable  annuity  and  variable 
life  insurance  contract  owners. 
Moreover,  in  considering  the 
appropriateness  of  the  requested  relief. 
Applicants  have  analyzed  the  following 
issues  to  assure  themselves  that  there 
were  either  no  conflicts  of  interest  or 
that  there  existed  the  ability  by  the 
affected  parties  to  resolve  the  issues 
without  harm  to  the  contract  owners  in 
the  Separate  Accounts  or  to  the 
participants  under  the  Qualified  Plans. 

28.  Applicants  considered  whether 
there  are  any  issues  raised  under  the 
Code,  Regulations,  or  Revenue  Rulings 
thereunder,  if  Qualified  Plans,  variable 
annuity  separate  accounts,  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  underlying  fund.  As 
noted  above,  section  817(h)  of  the  Code 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
Variable  Contracts  held  in  an 
underlying  mutual  fund.  The  Code 
provides  that  a  Variable  Contract  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance,  as  applicable,  for  any 
period  (and  any  subsequent  period)  for 
which  the  investments  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified. 

29.  Regulations  issued  under  section 
817(h)  provide  that,  in  order  to  meet  the 
statutory  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  However, 
the  Regulations  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  underlying 
mutual  fund  to  be  held  by  the  trustees 
of  a  qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
such  shares  also  to  be  held  by  separate 
accounts  of  insurance  companies  in 
connection  with  their  Variable 
Contracts.  (Treas.  Reg.  1.817-5(f)(3)(iii)) 
Thus,  the  Regulations  specifically 
permit  "qualified  pension  or  retirement 
plans"'and  separate  accounts  to  invest 
in  the  same  underlying  fund.  For  this 
reason.  Applicants  have  concluded  that 
neither  the  Code,  nor  Regulations,  nor 
Revenue  Rulings  thereunder,  present 
any  inherent  conflicts  of  interest  if  the 
Qualified  Plans  and  Separate  Accounts 
all  invest  in  the  same  Fund. 

30.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 


and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Trusts.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or 
Qualified  Plan  is  unable  to  net  pxuchase 
payments  to  make  the  distribution's,  the 
Separate  Account  and  Qualified  Plan 
will  redeem  shares  of  the  relevant  Fund 
at  their  respective  net  asset  value  in 
conformity  with  Rule  22c-l  under  the 
1940  Act  (without  the  imposition  of  any 
sales  charge)  to  provide  proceeds  to 
meet  distribution  needs.  A  Participating 
Insurance  Company  then  will  make 
distributions  in  accordance  with  the 
terms  of  its  Variable  Contract,  and  a 
Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Qualified  Plan. 

31.  Applicants  state  that  there  is 
analogous  precedent  for  a  situation  in 
which  the  same  funding  vehicle  was 
used  for  contract  owners  subject  to 
different  tax  rules,  without  any  apparent 
conflicts.  Prior  to  the  Tax  Reform  Act  of 
1984,  a  number  of  insurance  companies 
offered  variable  annuity  contracts  on 
both  a  qualified  and  non-qualified  basis 
through  the  same  separate  account. 
Underlying  reserves  of  both  qualified 
and  non-qualified  contracts  therefore 
were  commingled  in  the  same  separate 
account.  However,  long-term  capital 
gains  incurred  in  such  separate  accounts 
were  taxed  on  a  different  basis  than 
short-term  gains  and  other  income  with 
respect  to  the  reserves  underlying  non- 
qualified contracts.  A  tax  reserve  at  the 
estimated  tax  rate  was  established  in  the 
separate  account  affecting  only  the  non- 
qualified reserves.  To  the  best  of 
Applicants"  knowledge,  that  practice 
was  never  found  to  have  violated  any 
fiduciary  standards.  Accordingly. 
Applicants  have  concluded  that  the  tax 
consequences  of  distributions  with 
respect  to  Participating  Insurance 
Companies  and  Qualified  Plans  do  not 
raise  any  conflicts  of  interest  with 
respect  to  the  use  of  the  Funds. 

32.  In  connection  with  any  meeting  of 
shareholders,  the  soliciting  Trust  will 
inform  each  shareholder,  including  each 
Separate  Account.  Qualified  Plan.  M&T 
Bank  and  General  Accoimt.  of 
information  necessary  for  the  meeting, 
including  their  respective  share  of 
ownership  in  the  relevant  Fund.  Each 
Participating  Insurance  Company  then 
will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T),  as  applicable,  and  its  agreement 
with  the  Funds  concerning  participation 
in  the  relevant  Fimd.  Shares  of  a  Fund 
that  are  held  by  M&T  Bank  and  any 
General  Account  will  be  voted  in  the 
same  proportion  as  all  variable  contract 
owners  having  voting  rights  with 
respect  to  that  Fimd.  However.  M&T 


Bank  and  any  General  Account  will  vote 
their  shares  in  such  other  manner  as  the 
Commission  may  require.  Shares  held 
by  Qualified  Plans  will  be  voted  in 
accordance  with  applicable  law.  The 
voting  rights  provided  to  Qualified 
Plans  with  respect  to  shares  of  a  Fund 
would  be  no  different  from  the  voting 
rights  that  are  provided  to  Qualified 
Plans  with  respect  to  shares  of  funds 
sold  to  the  general  public.  Furthermore, 
if  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Qualified  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the 
affected  Trust,  to  withdraw  its 
investment  in  such  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

33.  Applicants  reviewed  whether  a 
"senior  security,"  as  such  term  is 
defined  under  section  18(g)  of  the  1940 
Act,  is  created  with  respect  to  any 
Variable  Contract  owner  as  opposed  to 
a  participant  under  a  Qualified  Plan, 
M&T  Bank  or  a  General  Account. 
Applicants  concluded  that  the  ability  of 
the  Trusts  to  sell  shares  of  their  Funds 
directly  to  Qualified  Plans.  M&T  Bank 
or  a  General  Account  does  not  create  a 
senior  security.  "Senior  seciuity"  is 
defined  under  section  18(g)  of  the  1940 
Act  to  include  "any  stock  of  a  class 
having  priority  over  any  other  class  as 
to  distribution  of  assets  or  payment  of 
dividends."  As  noted  above,  regardless 
of  the  rights  and  benefits  of  participants 
under  Qualified  Plans,  or  contract 
owners  under  Variable  Contracts,  the 
Qualified  Plans.  M&T  Bank,  General 
Accounts  and  the  Separate  Accounts 
only  have  rights  with  respect  to  their 
respective  shares  of  the  Fund.  They  only 
can  redeem  such  shares  at  net  asset 
value.  No  shareholder  of  a  Fund  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends.  . 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
(the  "Board")  of  the  Trust  will  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Trust,  as  defined  by 
section  2(a)(19)  of  the  1940  Act,  and  the 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  Trustee  or  Trustees, 
then  the  operation  of  this  condition  will 


be  suspended:  (a)  For  a  period  of  90 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board;  (b)  for  a  period  of 
150  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  all 
Separate  Accounts  and  participants  of 
8dl  Qualified  Plans  investing  in  such 
Trust,  and  determine  what  action,  if  any 
should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insiuance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance  tax,  or  sectirities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  such  Trust  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  owners,  and  trustees  of  the 
Qualified  Plans;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  ihe  voting  instructions  of 
Qualified  Plan  participants. 

3.  Participating  Insiu-ance  Companies 
(on  their  own  behalf,  as  well  as  by 
virtue  of  any  investment  of  general 
account  assets  in  a  Fund),  M&T  Bank, 
and  any  Qualified  Pi^n  that  executes  a 
participation  agreement  upon  becoming 
an  owner  of  10  percent  or  more  of  the 
assets  of  any  Fund  (collectively, 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  Board. 
Participants  will  be  responsible  for 
assisting  the  Board  in  carrying  out  the 
Board's  responsibilities  under  these 
conditions  by  providing  the  Board  with 
all  information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to.  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are  - 
disregarded,  and.  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Qualified  Plan  participant  voting 
instructions.  The  responsibility  to  report 
such  information  and  conflicts,  and  to 


assist  the  Board,  wrill  be  a  contractual 
obligation  of  all  Participating  Insiuance 
Companies  imder  their  participation 
agreements  with  the  Trust,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
Qualified  Plan  participants. 

4.  U  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  the 
disinterested  Trustees  of  the  Board,  that 
a  material  irreconcilable  conflict  exists, 
then  the  relevant  Participant  will,  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  Trustees),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  th^  material  irreconcilable 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  relevant  Fund  and  reinvesting 
such  assets  in  a  different  investment 
vehicle  including  another  Fimd,  or  in 
the  case  of  Participating  Insurance 
Company  Participants  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  [i.e.,  annuity 
contract  owners  or  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  Trust,  to  withdraw  such  insurer's 
Separate  Account's  investment  in  the 
Trust,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Qualified  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  its  investment  in  the  Fimd, 
and  no  charge  or  penalty  will  be 


imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Trust,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Qualified  Plan  participants. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event  will  the  Trust, 
M&T  Bank  or  an  affiliate  of  M&T  Bank, 
as  relevant,  be  required  to  establish  a 
new  funding  vehicle  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
vehicle  for  any  Variable  Contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  will  be  required  by 
this  Condition  4  to  establish  a  new 
funding  vehicle  for  the  Qualified  Plan  if: 
(a)  A  majority  of  the  Qualified  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  documents  governing  the 
Qualified  Plan,  the  Qualified  Plan 
makes  such  decision  without  a 
Qualified  Plan  participant  vote. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all    < 
Participants. 

6.  As  to  Variable  Contracts  issued  by 
Separate  Accounts  registered  under  the 
1940  Act,  Participating  Insurance 
Companies  will  provide  pass-through 
voting  privileges  to  all  Variable  Contract 
owners  as  required  by  the  1940  Act  as 
interpreted  by  the  Commission. 
However,  as  to  Variable  Contracts 
issued  by  unregistered  Separate 
Accounts,  pass-through  voting 
privileges  will  be  extended  to  contract 
owmers  to  the  extent  granted  by  the 
issuing  insurance  company. 
Accordingly,  such  Participants,  where 
applicable,  will  vote  shares  of  the 
applicable  Fund  held  in  their  Separate 
Accounts  in  a  maimer  consistent  with 
voting  instructions  timely  received  from 
Variable  Contract  owners.  Participating 
Insurance  Companies  will  be 
responsible  for  assuring  that  each 
Separate  Account  investing  in  a  Fund 
calculates  voting  privileges  in  a  manner    ' 
consistent  with  other  Participants. 
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The  obligation  to  calculate  voting 
privileges  as  provided  in  the 
Application  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreement  with 
the  Trusts  governing  participation  in  a 
Fund.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  timely  voting, 
instructions,  as  well  as  shares  it  owns 
through  its  Separate  Accounts,  in  the 
same  proportion  as  it  votes  those  shares 
for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Qualified  Plan  documents. 

7.  As  long  as  the  1940  Act  requires 
pass-through  voting  privileges  to  be 
provided  to  variable  contract  owners, 
M&T  Bank  or  any  of  its  affiliates,  and 
any  General  Account  will  vote  its  shares 
of  any  Fund  in  the  same  proportion  of 
all  variable  contract  owners  having 
voting  rights  with  respect  to  that  Fund; 

J/ided,  however,  that  M&T  Bank,  any 
s  affiliates  or  any  insurance 
ipany  General  Account  shall  vote  its 
■es  in  such  other  maimer  as  may  be 
lired  by  the  Commission  or  its  staff. 

8.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  which  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
respective  Fund,  and,  in  particular,  the 
Trust  will  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Commission  may  interpret  section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  section  16(c) 
of  the  1940  Act  (although  the  Trust  is 
not  one  of  the  funds  of  the  type 
described  in  the  section  16(c)  of  the 
1940  Act),  as  well  as  with  section  16(a) 
of  the  1940  Act  and,  if  and  when 
applicable,  section  16(b)  of  the  1940 
Act.  Further,  the  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  The  Trust  will  notify  all 
Participants  that  Separate  Account 
prospectus  disclosure  or  Qualified  Plan 
prospectuses  or  other  Qualified  Plan 
disclosure  documents  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Trust 
will  disclose  in  its  prospectus  that  (a) 
shares  of  the  Trust  may  be  offered  to 
Separate  Accounts  of  Variable  Contracts 
and,  if  applicable,  to  Qualified  Plans;  (b) 
due  to  differences  in  tax  treatment  and 
other  considerations,  the  interests  of 
various  contract  owners  participating  in 
the  Trust  and  the  interests  of  Qualified 
Plans  investing  in  the  Trust,  if 


applicable,  may  conflict;  and  (c)  the 
Trust's  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  irreconcilable  conflicts  and  to 
determine  what  action,  if  any.  should  be 
taken  in  response  to  any  such  conflict. 

10.  If  and  to  the  extent  that  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  Rule  6e-3 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act,  or  the  rules 
promulgated  thereunder,  with  respect  to 
mixed  or  shared  funding,  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  Application,  then  the 
Trust  and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  or 
Rule  6e-3,  as  such  rules  are  applicable. 

11.  The  Participants,  at  least  armually, 
will  submit  to  the  Board  such  reports, 
materials,  or  data  as  a  Board  reasonably 
may  request  so  that  the  trustees  of  the 
Board  may  fully  carry  out  the 
obligations  imposed  upon  the  Board  by 
the  conditions  contained  in  the 
Application.  Such  reports,  materials, 
and  data  will  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  the  Board,  when 
it  so  reasonably  requests,  will  be  a 
contractual  obligation  of  ail  Participants 
under  their  agreements  governing 
participation  in  the  Funds. 

12.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

13.  The  Trust  will  not  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the 
Qualified  Plan  shareholder  an  owner  of 
10  percent  or  more  of  the  assets  of  such 
Fund  unless  such  Qualified  Plan 
executes  an  agreement  with  the  Trust 
governing  participation  in  such  Fimd 
that  includes  the  conditions  set  forth 
herein  to  the  extent  applicable.  A 
Qualified  Plan  or  Qualified  Plan 
participant  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  any  Fimd. 


For  the  Commission,  by  ihe  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47342;  File  No.  SR-NQLX- 
2003-02] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Changes  by  Nasdaq 
Liffe  Marlcets,  LLC,  Relating  to  Revised 
Listing  Standards 

February  10.  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on 
January  15,  2003,  Nasdaq  Liffe  Markets, 
LLC  ("NQLX")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes  described  in  Items  I,  II,  and  HI 
below,  which  Items  have  been  prepared 
by  NQLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  NQLX  also  has 
previously  filed  the  proposed  rule 
change  with  the  Commodity  Futures 
Trading  Commission  ("CFTC"),  together 
with  written  certifications  under  section 
5c(c)  of  the  Commodity  Exchange  Act  ^ 
("CEA")  on  November  18.  2002  and 
January  6,  2003. 

L  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

First.  NQLX  proposes  amending  Rule 
325  to  specify  the  reportable  position 
levels  for  security  futures  contracts  that 
have  1,000  shares  of  the  imderlying 
security,  rather  than  the  usual  100 
shares  of  the  underlying  security. 
Second,  NQLX  proposes  adopting  a  rule 
change  to  its  Rule  420  as  it  relates  to 
exchange  for  physical  transactions 
between  two  members.  Pursuant  to  this 
change,  instead  of  requiring  the  member 
selling  the  futures  leg  to  submit  the 
relevant  trade  information  to  NQUC.  the 
rule  would  allow  the  two  members  to 
mutually  agree  on  which  member  would 
submit  the  trade  information  to  NQLX. 
The  remaining  changes  to  Rule  420 
correct  the  niunbering  in  the  rule.  Below 
is  the  text  of  the  proposed  rule  changes. 


>  15  U.S.C.  78s(b)(7). 
»17CFR240.19b-7. 
'  7  U.S.C.  7a-2(c). 


Proposed  new  language  is  italicized. 
Proposed  deletions  are  in  [brackets]. 

Rule  325  Reportable  Positions 

(a)  No  change. 

(b)  For  purposes  of  filings  made  or 
information  provided  to  NQLX  pursuant 
to  CFTC  regulations  Parts  15, 17  and  18, 
each  Member  must  report  any  open 
contract  positions  (of  200  contracts  or 
more  for]  in  Security  Futures  Contracts 
of(i)  200  contracts  or  more  if  one 
contract  represerits  100  shares  of 
common  stock'  shares  of  an  exchange- 
traded  fund,  shares  of  a  registered 
closed-end  management  investment 
company  or  100  trust-issued  receipts  or 
American  Depository  Receipts,  or  (ii) 
100  contracts  or  more  if  one  contract 
represents  1,000  shares  of  an  exchange- 
traded  fund  ohehares  of  a  registered 
closed-end  management  investment 
company  or  1 ,000  trust-issued  receipts. 

Rule  420  Exchange  for  Physical  Trades 

(b)  Information  Recording, 
Submission,  and  Dissemination. 

(1)  No  change. 

(2)  As  soon  as  practicable  but  no  later 
than  30  minutes  after  arranging  an 
Exchange  for  Physical  Trade,  the 
Member — when  the  transaction  is 
between  a  Member  and  a  Customer — 
and  the  Member  selling  the  Futures 
Leg — when  the  transaction  is  between 
two  Members  unless  otherwise  mutually 
agreed  to  by  the  two  members — must 
submit  through  the  ATS  the  following 
information  concerning  the  Exchange 
for  Physical  Trade: 

(J[cl)  NQLX  will  review  the 
information  submitted  by  the  Member 
pursuant  to  Rule  420(b)  for  the  proposed 
Exchange  for  Physical  Trade  and  will 
post  both  sides  of  the  Futures  Leg  to  the 
account  of,  and  send  a  confirmation  to. 
the  submitting  Member  if,  at  the  time, 
the  Exchange  for  Physical  Trade  appears 
to  have  satisfied  the  requirements  of 
Rule  420. 

(4(d])  After  sending  the  confirmation 
for  the  Exchange  for  Physical  trade, 
NQLX  will  disseminate  through  the 
ATS  the  following  information: 

(ill))  the  Futures  Leg  designated  with 
a  "B"  to  denote  that  the  transaction  was 
the  Exchange  for  Physical  Trade. 

(ji[2])  delivery  or  expiration  month. 

(yii[3])  price  of  the  Futures  Leg. 

(M4])  quantity  of  the  Futures  Leg. 

(v{5])  put  or  call  and  exercise  price  of 
the  Futures  Leg  (if  applicable),  and 

(v7(6])  open  or  close  position  indicator 
(if  applicable). 

(5le])  Prices  reported  for  Exchange  for 
Physical  Trades  will  not  trigger 
unexecuted  Orders  in  the  Central  Order 
Book. 

(6[fl)  As  soon  as  practicable,  but  no 
longer  than  10  minutes,  after  receipt  of 


confirmation  for  the  Exchange  for 
Physical  Trade  from  NQLX.  the 
submitting  Member  (or  its  Clearing 
Member. -if  applicable)  must  transfer 
through  the  Trade  Registration  System 
the  applicable  Futures  Contract  to  the 
Member  for  the  buyer  of  the  Futiu«s  Leg 
(or  its  Clearing  Member,  if  applicable). 
(7(gJ)  As  soon  as  practicable,  but  no 
longer  than  10  minutes,  after  the 
Futures  Leg  appears  on  the  Trade 
Registration  System  piu^uant  to  Rule 
A20(bM6)[{\.  the  Member  for  the  buyer  of 
the  Futures  Leg  (or  its  Clearing  Member, 
if  applicable)  must  accept  the  Futures 
Leg,  and  designate  the  buyer's  Customer 
account  number  or  identifier  in.  the 
Trade  Registration  System. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes    ;>^ 

NQLX  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for.  the  proposed  rule  changes, 
burdens  on  competition,  and  comments 
received  fium  members,  participants, 
and  others.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  These  statements  are 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Purpose 

First.  NQLX  proposes  adopting  a  rule 
addition  to  its  Rule  325  to  specify  the 
reportable  position  levels  for  security 
futures  contracts  that  have  1.000  shares 
of  the  underlying  security,  rather  than 
the  usual  100  shares  of  the  underlying 
security.  Second.  NQLX  proposes 
adopting  a  rule  change  to  its  Rule  420 
related  to  the  party  that  must  submit 
trade  information  on  exchange  for 
physical  transactions  when  the 
transactions  are  between  two  members. 
Under  such  circumstances,  instead  of 
requiring  the  member  selling  the  futiires 
leg  to  submit  the  relevant  trade 
information  to  NQLX,  the  rule  change 
would  allow  the  two  members  to 
mutually  agree  on  which  member  would 
submit  information  on  the  transaction  to 
NQLX.  If  the  two  members  could  not 
agree  on  which  one  would  submit  the 
trade  information  to  NQLX.  then  the 
member  selling  the  futiues  leg  would 
have  the  reporting  responsibility.  The 
remaining  changes  to  Rule  420  correct 
the  numbering  in  the  rule. 

2.  Statutory  Basis 

NQLX  files  these  proposed  rule 
chemges  piu^uant  to  section  19(b)(7)  of 


the  Act."  NQLX  befieves  that  these 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the 
Commodity  Futures  Modernization  Act 
of  2000.5  including  the  requirement  that 
trading  in  a  listed  security  futures 
contract  is  not  readily  susceptible  to 
manipulation  of  its  price  nor  to  causing 
or  being  used  to  manipulate  the  price  of 
the  underlying  security,  options  on  the 
security,  or  options  on  a  group  or  index 
including  the  security.^  NQLX  further 
believes  that  its  proposed  rule  changes 
comply  with  the  requirements  under 
section  6(h)(3)  of  the  Act  ^  and  the 
criteria  under  section  2(a)(l)(D)(i)  of  the 
CEA.8  In  addition,  NQLX  believes  that 
its  proposed  rule  changes  are  consistent 
with  the  provisions  of  section  6  of  the 
Act,^  in  general,  and  section  6(bX5)  of 
the  Act,'°  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices;  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comment  on  the  proposed  rule 
changes. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rules  and  Timing  for 
Conunission  Action 

Prior  to  the  filing  of  the  proposed  rule 
change  with  the  SEC.  NQLX  filed 
written  certifications  with  the  CFTC 
under  section  5c(c) "  of  the  CEA  and 
CFTC  Regulation  Part  40.6  '^  in  which 
NQLX  certified  that  its  proposed 
changes  to  Rules  325  and  420  comply 
with  the  CEA.  Proposed  changes  to 
Rules  325  and  420  were  effective  the 
day  after  their  filing  with  the  CFTC. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
changes,  the  Commission,  after 


"IS  U.S.C.  78s(bH7). 

5  Pub.  L.  106-554,  114  Stat.  2763  (2000). 

6  See  section  6(h)(3)(H)  of  the  Act.  15  U.S.C. 
78Rh)(3)(H). 

M5  U.S.C.  78f(h)(3). 
•7U.S.C.2(a)(l)(D)(i). 
« 15  U.S.C.  78f. 
•015  U.S.C.  78l{b)(5). 
"  7  U.S.C.  78-2(c). 
"17CFR40.6. 
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consultation  with  the  CFTC.  may 
summarily  abrogate  the  proposed  rule 
changes  and  require  that  the  proposed 
rule  changes  be  refded  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changes  conflict  with  the  Act.  Persons 
making  written  submissions  should  fde 
nine  copies  of  the  submission  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  ruIe-coniin^nts@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  fdings  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NQLX.  All 
submissions  should  refer  to  File  No. 
SR-NQLX-2003-02  and  should  be 
submitted  by  March  11.  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated  , 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  03-3828  Filed  2-14-03:  8:45  am] 
BILUNO  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  No.  P006] 

State  of  Oklahoma 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  February  4.  2003.  the  U.S. 
Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  organizations  that 
prpvide  essential  services  of  a 
governmental  natiue.  1  find  that 
Beckham,  Blaine.  Caddo.  Canadian. 
Custer.  Kingfisher,  Kiowa.  Logan.  Noble. 
Osage,  Pawnee,  Payne.  Roger  Mills  and 


Washita  Counties  in  the  State  of 
Oklahoma  constitute  a  disaster  area  due 
to  damages  caused  by  a  severe  ice  storm 
occurring  from  December  3.  2002.  and 
continuing  through  December  4.  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
April  7.  2003  at  the  address  listed  below 
or  other  locally  announced  locations: 
U.S.  Small  Business  Administration. 
Disaster  Area  3  Office.  4400  Amon 
Carter  Blvd..  Suite  102.  Ft.  Worth,  TX 
76155. 
The  interest  rates  are: 


For  physical  damage 

Percent 

Non-profit  organizations  without 
credit  available  elsewhere  

Non-profit  organizations  with  cred- 
it available  elsewhere  

3.324 
5.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  P00611.  (Catalog 
of  Federal  Domestic  Assistance  Program 
Nos.  59008). 

Dated:  February  5,  2003. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  03-3779  Filed  2-14-03;  8:45  ami 
BILLINO  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3459,  Amdt.  8] 
State  of  Texas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  February  5. 
2003.  the  above  numbered  decleuation  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damages  as  a  result  of  this  disaster  to 
February  7.  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
August  5,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  11.  2003. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-3831  Filed  2-14-03;  8:45  am] 
BILUNO  CODE  S02S-01-P 


'3  15  U.S.C.  78s(b)(l). 

'*  17  C.F.R.  20O.3O-3(aM75). 


DEPARTMENT  OF  STATE 

(Public  Notice  4279] 

Determination  Pursuant  to  Section 
212(aK3KB)  of  the  Immigration  and 
Nationality  Act  (INA),  Placing  Entities 
on  the  Terrorist  Exclusion  List  (TEL) 

Acting  under  the  authority  of  section 
212(a)(3)(B)  of  the  Immigration  and 
Nationality  Act  (INA).  as  amended,  and 
in  consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General.  I 
hereby  determine  that  each  of  the 
following  entities  is  a  "terrorist 
organization"  imder  the  meaning  of  the 
INA: 

Al  Taqwa  Trade.  Property  and  Industry 
Company  Limited  (f.k.afAl  Taqwa 
Trade,  Property  and  Industry;  f.k.a.  Al 
Taqwa  Trade.  Property  and  Industry 

Establishment;  f.k.a.  Himmat 

Establishment) 
Bank  Al  Taqwa  Limited  (a.k.a.  Al  Taqwa 

Bank;  a.k.a.  Bank  Al  Taqwa) 
Nada  Management  Organization  SA 

(f.k.a.  Al  Taqwa  Management 

Organization  SA) 
Youssef  M.  Nada  &  Co.  Gesellschaft 

M.B.H. 
Ummah  Tameer  E-Nau  (UTN)  (a.k.a. 

Foundation  for  Construction;  a.k.a. 

Nation  Building;  a.k.a.  Reconstruction 

Foundation;  a.k.a.  Reconstruction  of 

the  Islamic  Community;  a.k.a. 

Reconstruction  of  the  Muslim 

Ummah;  a.k.a.  Ummah  Tameer  I-Nau; 

a.k.a.  Ummah  Tameer  E-Nau;  a.k.a. 

Ummah  Tameer  I-Pau) 
Loyalist  Volunteer  Force  (LVF) 
Ulster  Defense  Association  (a.k.a.  Ulster 

Freedom  Fighters) 
Afghan  Support  Committee  (ASC)  (a.k.a. 

Ahya  ul  Turas;  a.k.a.  Jamiat  Ayat-ur- 

Rhas  al  Islamia;  a.k.a.  Jamiat  Ihya  ul 

Turath  al  Islamia;  a.k.a.  Lajnat  el  Masa 

Eidatul  Afghania) 
Revival  of  Islamic  Heritage  Society 

(RIHS)  (a.k.a.  Jamia  Ihya  ul  Turath; 

a.k.a.  Jamiat  Ihia  Al-Turath  Al- 

Islamiya;  a.k.a.  Revival  of  Islamic 

Society  Heritage  on  the  African 

Continent)  [Pakistan  and  Afghanistan; 

Kuwait  office  not  designated] 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  November  6.  2002. 
Colin  L.  Powell, 

Secretary  of  State.  Department  of  State  (TE). 
[FR  Doc.  03-3850  Filed  2-14-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 

Intercity  Bus  Security  Grant  Program; 
Notice  Modifying  the  Delivery 
Instructions  for  Receipt  of 
Applications  Under  the  Intercity  Bus 
Security  Grant  Program 

agency:  Transportation  Security 
Administration,  Department  of 
Transportation. 

Authority:  Authority  for  this  program  is 
contained  in  the  fiscal  year  2002 
Supplemental  Appropriations  Act  for  Further 
Recovery  From  and  Response  to  Terrorist 
Attacks  on  the  United  States,  Pub.  L.  107- 
206.  116  Stat.  820. 

ACTION:  Notice  modifying  delivery 
address  for  receipt  of  grant  applications. 

SUMMARY:  This  notice  modifies  the 
delivery  address  and  instructions 
previously  established  for  receipt  of 
applications  under  the  Intercity  Bus 
Security  Grant  Program  (Program 
Announcement  #02MLPA0002)  in  68 
FR  2634,  Jan.  17,2003. 

For  applications  sent  by  the  U.S. 
Postal  Service  (USPS),  the  applicant 
should  mail  its  application  to:  Mary 
Keying  or  Tony  Corio,  Attn:  Intercity 
Bus  Security  Grants,  Transportation 
Seciuity  Administration  Headquarters, 
Office  of  Maritime  and  Land  Security, 
West  Tower.  9th  Floor  North,  TSA-8, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  An  application  received  by 
the  Office  of  Maritime  &  Land  Security 
after  the  closing  date  will  not  be 
considered' imless  it  was  sent  by  at  least 
first-class  mail  no  later  than  5  calendar 
days  before  the  closing  date  or  was  sent 
by  first-class  mail  and  it  was  determined 
by  TSA  that  late  receipt  was  due  solely 
to  mishandling  after  receipt  at  TSA. 
Proof  of  mailing  consists  of  a  legibly 
dated  USPS  postmark;  a  legible  mail 
receipt  with  the  date  of  mailing  stamped 
by  the  USPS;  or  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier.  A  private  metered  postmark  will 
not  be  considered  as  proof  of  mailing. 
(Note:  the  USPS  does  not  always 
provide  a  dated  postmark.  Before 
relying  on  this  method,  the  applicant 
should  check  with  its  local  post  office.) 

For  applications  delivered  by  hand  or 
by  a  next-day  express  delivery  service, 
the  application  should  be  delivered  to: 
Transportation  Security  Administration 
Headquarters,  Office  of  Maritime  and 
Land  Security,  West  Tower,  9th  Floor 
North.  701  South  12th  Street,  Arlington, 
VA  22202,  Attn:  Mary  Heying, 
Workstation  #926BN,  571-227-1252  or 
Tony  Corio,  Workstation  #924DN,  571- 
227-1233.  Hand  delivered  applications 


will  be  accepted  between  8:30  a.m.  and 
4  p.m.  (e.s.t.)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  An 
application  that  is  hand  delivered  will 
not  be  accepted  by  the  Office  of 
Maritime  &  Land  security  after  4  p.m. 
(e.s.t.)  on  the  closing  date. 

Note  that  a  previous  notice  published 
in  68  FR  5975,  Feb.  5,  2003,  modified 
the  deadline  for  receipt  of  applications 
to  on  or  before  4  pjn.  e.s.t.,  March  19, 
2003. 

ADDRESSES:  Program  Announcement 
#02MLPA0002  and  application  forms 
for  the  Intercity  Bus  Security  Grant 
Program  are  available  through  the  TSA 
Internet  at  http://www.tsa.dot.gov  under 
Business  Opportimities  and  Industry 
Partners. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mary  Heying,  Transportation  Security 
Administration  Headquarters,  West 
Tower,  9th  Floor  North,  TSA-8,  400  7th 
Street.  SW.,  Washington,  DC  20590. 
(phone:  571-227-1252,  email: 
Mary.HeyingSttsa.dot.gov),  or  Mr.  Tony 
Corio  (phone:  571-227-1233,  email: 
Tony.Corio@tsa.dot.gov). 

Dated:  February  11,  2003. 
Mark  H.  Johnson, 

Deputy  Assistant  Administrator,  Office  of 

Maritime  and  Land  Security. 

[FR  Doc.  03-3789  Filed  2-14-03;  8:45  am) 

BILUNG  CODE  411fr-S2-« 


DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 

Operation  Safe  Commerce  Cooperative 
Agreement  Program;  Notice  Modifying 
the  Delh^ery  Instructions  for  Receipt  of 
Applications  Under  the  Operation  Safe 
Commerce  Cooperative  Agreement 
Program 

AGENCY:  Transportation  Security 
Administration.  Department  of 
Transportation. 

Authority:  Authority  for  this  program  is 
contained  in  the  fiscal  year  2002 
Supplemental  Appropriations  Act  for  Further 
Recovery  From  and  Response  to  Terrorist 
Attacks  on  the  United  States.  Pub.  L.  107- 
206. 116  Stat.  820. 

ACTION:  Notice  modifying  delivery 
address  for  receipt  of  cooperative 
agreement  applications. 

SUMMARY:  This  notice  modifies  the 
delivery  address  and  instructions 
previously  established  for  receipt  of 
applications  imder  the  Operation  Safe 
Commerce  Cooperative  Agreement 
Program  (Program  Annoimcement 
#02MLPA0001)  in  68  FR  5071,  Jan.  31, 
2003. 


For  applications  sent  by  the  U.S. 
Postal  Service  (USPS),  the  applicant 
should  mail  its  application  to:  Mary 
Heying  or  Tony  Corio.  Attn.:  Operation 
Safe  Commerce  Cooperative  Agreement 
Program.  Transportation  Security 
Administration  Headquarters.  Office  of 
Maritime  and  Land  Security.  West 
Tower.  9th  Floor  North.  TSA-8,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  An  application  received  by  the 
Office  of  Maritime  &  Land  Security  after 
the  closing  date  will  not  be  considered 
unless  it  was  sent  by  at  least  first-class 
mail  no  later  than  5  calendar  days 
before  the  closing  date  or  was  sent  by 
first-class  mail  and  it  was  determined  by ' 
TSA  that  late  receipt  was  due  solely  to 
mishandling  after  receipt  at  TSA.  Proof 
of  mailing  consists  of  a  legibly  dated 
USPS  postmark;  a  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
USPS;  or  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier.  A  private  metered  postmark  will 
not  be  considered  as  proof  of  mailing. 
(Note:  The  USPS  does  not  always 
provide  a  dated  postmark.  Before 
relying  on  this  method,  the  applicant 
should  check  with  its  local  post  office.) 

For  applications  delivered  by  hand  or 
by  a  next-day  express  delivery  service, 
the  application  should  be  delivered  to: 
Transportation  Security  Administration 
Headquarters,  Office  of  Maritime  and 
Land  Security,  West  Tower,  9th  Floor 
North,  701  South  12di  Street,  Arlington, 
VA  22202,  Attn:  Mary  Heying, 
Workstation  #926BN,  571-227-1252  or 
Tony  Corio,  Workstation  #924DN,  571- 
227-1233.  Hand  delivered  applications 
will  be  accepted  between  8:30  am  and 
4  pm  (EST)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  An 
application  that  is  hand  delivered  will 
not  be  accepted  by  the  Office  of 
Maritime  &  Land  Security  after  4  pm 
(EST)  on  the  closing  date. 

ADDRESSES:  Program  Announcement 
#02MLPA0001  and  application  forms 
for  the  Operation  Safe  Commerce. 
Cooperate  Agreement  Program  are 
available  through  the  TSA  Internet  at 
http://www.tsa.dot.gov  under  Business 
Opportunities  and  Industry  Partners. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mary  Hej^ing,  Transportation  Security 
Administration  Headquarters.  West 
Tower,  9th  Floor  North,  TSA-8,  400  7th 
Street,  SW.,  Washington.  DC  20590. 
(phone  571-227-1252,  email: 
Mary.Heying@tsa.dot.gov),  or  Mr.  Tony 
Corio  (phone:  571-227-1233,  email: 
Tony.Corio@tsa.dot.gov). 
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Dated:  February  11.  200a. 
Mark  H.  Johnson. 

Deputy  Assistant  Administrator,  Office  of 
Maritime  and  Land  Security. 
IFR  Doc.  03-3790  Filed  2-14-03;  8:45  ami 
BILUNO  CODE  4t10-62-M 


DEPARTMENT  OF  THE  TREASURY 

Communtty  Development  Financial 
institutions  Fund 

Notice  of  Funds  Availability  ("NOFA") 
Inviting  Applications  for  the  FY  2003 
Funding  Round  of  the  Financial 
Assistance  Component  of  the 
Community  Development  Financial 
Institutions  ("CDFI")  Program:  Change 
of  Application  Deadlines;  Policy 
Revision 

AGENCY:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 

ACTION:  Notice  of  change  of  application 
deadlines;  policy  revision^ 

Change  of  Application  Deadlines:  On 
February  4.  2003.  the  Community 
Development  Financial  Institutions 
Fund  (the  "Fund")  announced  in  a 
NOFA  for  the  Financial  Assistance 
Component  of  the  CDFI  Program  (68  FR 
^  5738)  that  the  deadline  for  applications 
for  assistance  through  the  Financial 
Assistance  Component  was  March  10. 
2003.  On  February  7.  2003.  the  Fund 
announced  (68  FR  6540)  that  it  was 
extending  the  deadline  for  applications 
for  assistance  through  the  Financial 
Assistance  Component  to  March  17. 
2003. 

This  notice  is  to  announce  that,  due 
to  unforeseen  complications  with  the 
development  of  the  application  and 
related  documents,  the  Fund  again  is 
extending  the  deadline  for  the 
submission  of  electronic  and  paper 
applications  for  the  FY  2003  funding 
round  of  the  Financial  Assistance 
Component,  to  5  p.m.  ET  on  April  14, 
2003.  Please  also  note  that  for  electronic 
applications  timely  submitted, 
applicants  must  submit  original 
signature  pages  not  later  than  5  p.m.  ET 
on  April  16,  2003,  in  accordance  with 
the  instructions  in  the  electronic 
application. 

In  addition,  the  Fund  is  extending  the 
deadline  for  submission  of  requests  for 
paper  applications  to  5  p.m.  ET  on 
March  21,  2003.  The  Fund  will  provide 
program  and  technical  support  related 
to  the  Financial  Assistance  Component 
application  between  the  hours  of  9  a.m. 
and  5  p.m.  ET  through  April  11.  2003. 
The  Fund  will  not  respond  to  telephone 
calls  or  e-mails  concerning  the 


application  that  are  received  after  5  p.m. 
ET  on  April  11.  2003,  until  after  the 
Financial  Assistance  Component 
application  deadline  on  April  14,  2003. 

Further,  the  Fund  has  extended 
certain  other  deadlines,  as  follows.  An 
application  for  a  FY  2003  Financial 
Assistance  Component  award  will  not 
be  considered  unless:  (a)  The  applicant 
is  already  certified  as  a  CDFI  with  a 
certification  expiration  date  after  June 
30,  2003;  or  (b)  the  Fund  receives  from 
an  applicant  a  complete  CDFI 
certification  application  no  later  than 
March  7,  2003,  evidencing  that  the 
applicant  can  be  certified  as  a  CDFI. 
With  respect  to  any  CDFI  that  is 
currently  certified  by  the  Fund  and 
whose  certification  expiration  date  is  on 
or  before  June  30.  26o3,  the  Fund  must 
receive  an  application  for  re- 
certification  no  later  than  March  7, 
2003,  evidencing  that  the  applicant  can 
be  re-certified  as  a  CDFI. 

Policy  Revision 

The  Fund  has  determined  that  it  is 
appropriate  to  revise  the  definition  of 
Category  I  applicants,  set  forth  in  the 
February  4,  2003  NOFA  for  the 
Financial  Assistance  Component,  as 
follows:  Category  1  includes  CDFIs  that 
have  capitalization  needs  up  to  and 
including  $1,000,000  and  total  assets  as 
of  December  31,  2002  that  range  up  to 
$500  million  (for  insured  depository 
institutions  and  depository  institution 
holding  companies),  up  to  $25  million 
(for  insured  credit  unions),  or  up  to  $25 
million  for  other  CDFIs.  This  policy 
revisions  comports  with  the  definition 
of  eligible  CDFI  Partner  found  in  the 
NOFA  for  the  FY  2003  funding  round  of 
the  Bank  Enterprise  Award  (BEA) 
Program  (68  FR  5727). 

All  other  information  and 
requirements  set  forth  in  the  February  4, 
2003  NOFA  for  the  Financial  Assistance 
Component  shall  remain  effective,  as 
published. 

FOR  FURTHER  INFORMMTION  CONTACT:  If 

you  have  any  questions  about  the 
programmatic  requirements  for  this 
program,  contact  the  Fund's  Program 
Operations  Manager.  If  you  have 
questions  regarding  administrative 
requirements,  contact  the  Fund's 
Awards  Manager.  The  Program 
Operations  Manager  and  the  Awards 
Manager  may  be  reached  by  e-mail  at 
cdfihelp@cdfi.treas.gov.  by  telephone  at 
(202)  622-6355,  by  facsimile  at  (202) 
622-7754,  or  by  mail  at  CDFI  Fund,  601 
13th  Street,  NW.,  Suite  200  South. 
Washington.  DC  20005.  Technical 
support  related  to  the  electronic 
application  can  be  obtained  by  calling 
(202)  622-2455  and  selecting  option  1, 


then  option  2,  and  then  option  9,  or  by 
e-mail  at  ithelpdesk@cdfi.treas.gov. 
These  are  not  toll  free  numbers. 

Authority:  12  U.S.C.  4703.  4703  note.  4704, 
4706.  4707,  4717;  12  CFR  part  1805. 

Dated:  February  12,  2003. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 

(FR  Doc.  03-3940  Filed  2-14-03;  8:45  am] 
BILUNO  CODE  4aiO-70-P  . 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8275  and  8275-4t 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8275, 
Disclosure  Statement,  and  Form  8275- 
R,  Regulation  Disclosure  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  Kirkland,  hitemal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)  622-3179, or 
Lamice.Mack@irs.gov,  or  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  Statement  (Form 
8275)  and  Regulation  Disclosxu« 
Statement  (Form  8275-R). 

OMB  Number:  1545-0889. 

Fonn  Number:  Forms  8275  and  8275- 
R. 

Abstract:  Internal  Revenue  Code 
section  6662  imposes  acciuacy-related 
penalties  on  taxpayers  for  substantial 
understatement  of  tax  liability  or 
negligence  or  disregard  of  rules  and 
regulations.  Code  section  6694  imposes 


similar  penalties  on  return  preparers. 
Regulations  sections  1.662-4(e)  and  (f) 
provide  for  reduction  of  these  penalties 
if  adequate  disclosiu«  of  the  tax 
treatment  is  made  on  Form  8275  or.  if 
the  position  is  contrary  to  a  regulation, 
on  Form  8275-R. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions,  and  farms. 

Estimated  Number  of  Respondents: 
1,000,000. 

Estimated  Time  Per  Respondent:  5 
hrs.  35  min. 

Estimated  Total  Annual  Burden 
Hours;  5,575,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection  , 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  10,  2003. 
Carol  Savage, 
Program  Analyst. 
(FR  Doc.  03-3860  Filed  2-14-03;  8:45  ami 

BHXING  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[FI-34-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportvmity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-34-91  (TD 
8396),  Conclusive  Presumption  of 
worthlessness  of  Debts  Held  by  Banks 
(Section  1.166-2). 

DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  ^ 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  (202)  622- 
3179,  or  through  the  internet 
(Lamice.Mack@irs.gov),  Internal 
Revenue  Service,  Room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Conclusive  Presumption  of 
Worthlessness  of  Debts  Held  by  Banks. 

OMB  Number:  1545-1254. 

Regulation  Project  Number:  FI-34-91. 

Abstract:  Section  1.166-2{d)(3)  of  this 
regulation  allows  a  bank  to  elect  to 
determine  the  worthlessness  of  debts  by 
using  a  method  of  accounting  that 
conforms  worthlessness  for  tax  purposes 
to  worthlessness  for  regulatory 
purposes,  and  establish  a  conclusive 
presumption  of  worthlessness.  An 
election  under  this  regulation  is  treated 
as  a  change  in  accounting  method. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 


Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pim:hase  of  services 
to  provide  information. 

Approved:  February  11,  2003. 
Carol  Savage, 
Program  Analyst. 
(FR  Doc.  03-3861  Filed  2-14-03;B:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5472 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5472,  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 
DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)622-3179.  or 
Lamice.Mack@irs.gov.  or  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 

OMB  Number:  1545-0805. 
Form  Number:  5472. 
Abstract:  Form  5472  is  used  to  report 
information  about  transactions  between 
a  U.S.  corporation  that  is  25%  foreign 
owned  or  a  foreign  corporation  that  is 
engaged  in  a  U.S.  trade  or  business  and 
related  foreign  parties.  The  IRS  uses 
Form  5472  to  determine  if  inventory  or 
other  costs  deducted  by  the  U.S.  or 
foreign  corporation  are  correct. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
75.000. 

Estimated  Time  Per  Response:  24  hrs. 
17  min. 

Estimated  Total  Annual  Burden 
Houry.  1.821.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  A  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;,  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  11,  2003. 
Carol  Savage, 
Program  Analyst. 

[FR  Doc.  03-3862  Filed  2-14-03;  8:45  am] 
■MJJNaCOOC  4«30-01-r 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FH  04-901 

Propoeed  Collection;  Comment 
Request  for  Regulation  Pro)ect 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  an 
existing  final  regulation.  FI-104-90  (TD 
8390),  Tax  Treatment  of  Salvage  and 
Reinsurance  (§  1.832-4). 
DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179.  or  through  the  internet 
{Lamice.MacI^irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Treatment  of  Salvage  and 
Reinsurance. 

OMB  Number:  1545-1227. 
Regidation  Project  Number:  Fl-104- 
90. 

Abstract:  Section  1.832-4(d)  of  this 
regulation  allows  a  nonlife  insurance 
company  to  increase  unpaid  losses  on  a 
yearly  basis  by  the  amount  of  estimated 
salvage  recoverable  if  the  company 
discloses  this  to  the  state  insvuance 
regulatory  authority. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proHt  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public.record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu'den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the^iu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


Federal  Register /Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Notices 


7841 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  February  11,  2003. 
Carol  Savage. 
Program  Analyst. 
[FR  Doc.  03-3863  Filed  2-^14-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Chiropractic  Advisory  Committee; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Chiropractic  Advisory 
Committee  will  meet  Tuesday,  March 
25.  2003.  from  8:30  a.m.  until  5  p.m. 
and  Wednesday.  March  26,  2003.  from 
8:30  a.m.  until  4  p.m.  at  the  Department 
of  Veterans  Affairs  Central  Office.  810 
Vermont  Avenue  NW.,  Room  230, 
Washington.  DC  20420.  The  meeting  is 
open  to  the  public. 

The  piupose  of  the  Committee  is  to 
provide  direct  assistance  and  advice  to 
the  Secretary  of  Veterans  Affairs  in  the 
development  and  implementation  of  the 
chiropractic  health  program.  Matters  on 
which  the  Conunittee  shall  assist  and 
advise  the  Secretary  include  protocols 
governing  referrals  to  chiropractors  and 
direct  access  to  chiropractic  care,  scope 
of  practice  of  chiropractic  practitioners, 
definitions  of  services  to  be  provided 
and  such  other  matters  as  the  Secretary 
determines  to  be  appropriate. 

On  March  25.  the  Conunittee  will 
receive  an  update  on  the  status  of  the 


chiropractic  occupational  study  and 
discuss  the  scope  of  chiropractic 
services,  services  to  be  provided  in  the 
VA  chiropractic  program,  and  protocols 
governing  direct  access  and  referrals  to 
chiropractors.  On  March  26.  the 
Conunittee  will  continue  discussions  on 
the  items  listed  above  and,  at  the  end  of 
the  day,  discuss  the  agenda  for  the  next 
meeting  and  plan  meeting  dates  for  FY 
2004. 

On  March  25,  from  3  p.m.  to  5  p.m., 
the  Committee  will  provide  time  for  oral 
statements  from  the  public  on  the  issues 
under  discussion.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  this  meeting  must 
contact  Ms.  Sara  McVicker,  Committee 
Manager,  in  writing  via  fax  at  (202)  273- 
9148  or  via  e-mail  at 
sara.mcvicker@mail.va.gov  no  later  than 
noon  eastern  time  Friday,  March  21. 
2003,  in  order  to  have  time  reserved  on 
the  agenda.  Requests  to  be  scheduled  for 
oral  presentations  should  not  be  mailed 
via  United  States  Postal  Service  due  to 
delivery  delays  resulting  from  seciuity 
measiues.  Opportimities  for  oral 
comments  will  be  limited  to  no  more 
than  five  (5)  minutes  per  speaker  and  no 
more  than  90  minutes  total.  Persons 
who  wish  their  oral  statement  to  become 
part  of  the  Committee's  records  and 
available  to  the  public  on  the 
Committee's  internet  site  must  submit  a 
written  or  electronic  copy  of  the 
statement  at  the  time  of  the  meeting. 
Persons  making  oral  statements  are 
requested  to  bring  13  copies  of  their 
statement  for  the  Committee  and  an 
additional  20  copies  for  other  members 
of  the  public. 


Any  member  of  the  public  wishing  to 
attend  the  meeting  is  requested  to 
contact  Ms.  McVicker.  RN.  MN,  at  (20^) 
273-8558  by  noon  eastern  time  on 
March  21,  2003,  in  order  to  facilitate 
entry  to  the  building. 

The  Committee  will  accept  written 
comments  from  interested  parties  on 
.  issues  imder  discussion  and  other 
matters  relating  to  the  development  and 
implementation  of  the  chiropractic 
health  program  within  the  Veterans 
Health  Administration.  It  is  preferred 
that  such  comments  be  transmitted 
electronically  to  the  Committee  at 
sara.mcvickei@mail.va.gov  or  comments 
may  be  mailed  to:  Chiropractic  Advisory 
Committee,  Primary  and  Ambulatory 
Care  SHG  (112),  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420. 

Dated:  February  10,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-3827  Filed  2-14-03;  8:45  am] 

BILUNG  CODE  B320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Researcti  Service  Merit  Review 
Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  imder  the  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  subcommittees  of  the  Medical"--^ 
Research  Service  Merit  Review  will 
meet  from  8  a.m.  to  5  p.m.  as  indicated 
below: 


Subcommittee  for 


AlcoholJsm  &  Drug  Dependence  

Immunology  &  Demiatology  

Neurot)iology-D  „ 

Infectious  Diseases 

Surgery 

Oncology 

Mental  Health  &  Behav  Sciences 

Cardiovascular  Studies 

Epidemiology 

Gastroenterology  

Respiration  

Endocrinology  

Nephrology 

General  Medical  Science 

Hematology 

Clinical  Research  Program 

Neurobiology-C 

Aging  and  Clinical  Geriatrics  

Medical  Research  Service  Merit  Review  Committee 


Date(s) 


March  17,  2003  

March  17-18,  2003  

March  20-21,  2003  

March  20-21,  2003  « 

March  24,  2003  

March  24-25,  2003  

March  25-26,  2003 

March  27,  2003 

March  28,  2003  

March  31-April  t,  2003 

April  1,  2003 

April  3-4,  2003  

April  7,  2003  

April  8,  2003  

April  11,2003 

April  15,  2003 

April  25,  2003 

April  25,  2003 

June  5,  2003  ...„ 


Location 


Holiday  Inn  Central. 
Holiday  Inn.  Central. 
Hotel  Washir>gton. 
fidliday  Inn.  Central. 
Hotel  Washington. 
Hotel  Washington. 
Hotel  Washington. 
Holiday  Inn.  Central. 
Holiday  Inn.  Central. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Marriott  Residerice  Inn. 
Hotel  Washington 
Hotel  Washington. 
Holiday  Inn.  Central. 
Holiday  Inn.  Central. 
Holiday  Inn.  Central. 
Holiday  Inn.  Central. 
Marriott  Residence  Inn. 


The  addresses  of  the  hotels  are: 

Holiday  Inn.  Central..  1501  Rhode 
Island  Avenue,  NW..  Washington.,  DC 


Hotel  Washington.,  515— 15th  Street, 
NW.,  Washington.,  DC 


Marriott  Residence  Iim.  (Thomas 
Circle),  1199  Vermont  Avenue,  NW. 
Washington.,  DC 
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These  subcommittee  meetings  are  for 
the  purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

The  subcommittee  meetings  will  be 
open  to  the  public  for  approximately 
one  hour  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  The  remaining  portion -of  each 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meetings 
involves  discussion,  examination, 
reference  to  and  oral  review  of  site 


visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
subcommittee  meetings,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  could  significantly 
frustrate  implementation  of  proposed 
agency  action  regarding  such  research 
projects. 

As  provided  by  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  closing  portions  of 
these  subcommittee  meetings  is  in 


accordance  with  5  U.S.C.  552b(c)(6)  and 
(9)(B).  Those  who  plan  to  attend  or 
would  like  to  obtain  a  copy  of  minutes 
of  the  subcommittee  meetings  and 
rosters  of  the  members  of  the 
subcommittees  should  contact  LeRoy  G. 
Prey,  Ph.D.,  Chief,  Program  Review 
Division,  Medical  Research  Service, 
Department  of  Veterans  Affairs, 
Washington,  DC,  (202)  408-3630. 

Dated:  February  7,  2003. 

By  Direction  of  the  Secretary. 
'  E.  Philip  Riggin, 
Committee  Management  Officer. 
(FR  Doc.  03-3826  Filed  2-14-03;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2637  and  2641 
RIN  3209-AA14 

Post-Employment  Conflict  of  Interest 
Restrictions 

agency:  Office  of  Government  Ethics 

(OGE).      • 

action:  Proposed  rule.  


summary:  Since  1980.  5  CFR  part  2637 
(formerly  5  CFR  part  737)  has  provided 
guidance  concerning  the  post- 
employment  conflict  of  interest 
restrictions  of  18  U.S.C.  207.  As  a  result 
of  amendments  to  section  207  that 
became  effective  January  1.  1991. 
employees  terminating  service  in  the 
executive  branch  or  in  an  independent 
agency  (or  terminating  service  from 
certain  high-level  Government 
positions)  since  that  date  are  subject  to 
substantially  revised  post-employment 
restrictions.  The  purpose  of  part  2641  is 
to  provide  regulatory  guidance 
explaining  the  scope  and  content  of  the 
statutory  restrictions  as  they  apply  to 
employees  terminating  service  on  or 
after  January  1.  1991.  This  proposed 
rule  would  expand  the  guidance 
previously  published  in  part  2641  as 
interim  or  interim  final  rules  and  make 
minor  modifications  to  those  earlier 
rulemakings.  It  would  also  remove  part 
2637  from  5  CFR. 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  May  19,  2003. 
ADDRESSES:  Send  comments  to  the 
Office  of  Government  Ethics,  Suite  500. 
1201  New  York  Avenue,  NW., 
Washington.  DC  20005-3917,  Attention: 
Richard  M.  Thomas.  Conunents  may 
also  be  sent  electronically  to  OGE's 
Internet  E-mail  address  at  bttp:// 
www.usoge.gov.  The  subject  line  of 
E-mail  messages  should  include  the 
following  reference:  "Comments  on 
proposed  post-employment  conflict  of 
interest  rule." 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Thomas,  Associate  General 
Counsel.  Office  of  Government  Ethics; 
Telephone:  202-208-8000:  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION: 

A.  Substantive  Discussion  of  Post- 
Employment  Regulatory  Guidance 

I.  Rulemaking  History 

Since  its  enactment  in  1962. 18  U.S.C. 
207  has  remained  the  primary  source  of 
post-employment  restrictions  applicable 
to  former  officers  and  employees  of  the 
executive  branch  and  of  independent 
agencies.  In  1979  (interim  rule)  and 
1980  (final  rule),  the  Office  of 


Government  Ethics  (OGE)  published 
regulatory  guidance  concerning  section 
207  as  codified  at  5  CFR  part  737  (now 
5  CFR  part  2637).  See  OGE's  regulations 
issued  at  44  FR  19974-19988  (April  3. 
1979).  45  FR  7402-7431  (February  1. 
1980).  54  FR  50229-50231  (December  5. 
1989).  and  56  FR  3961-3965  (February 
1.  1991).  as  amended,  redesignated  and 
corrected  over  the  years. 

Section  207  was  substantially  revised 
by  the  Ethics  Reform  Act  of  1989.  Pub. 
L.  101-194.  103  Stat.  1716.  with 
technical  amendments  enacted  by  Pub. 
L.  101-280,  104  Stat.  149  (1990).  As  a 
result  of  these  and  subsequent 
amendments,  employees  terminating 
Government  service  (or  service  in 
certain  high-level  Government 
positions)  on  or  after  January  1. 1991. 
are  subject  to  revised  substantive 
prohibitions. 

Pursuant  to  authority  set  forth  in  the 
Ethics  in  Government  Act  of  1978,  as 
amended,  and  Executive  Order  12674. 
as  modified  by  Executive  Order  12731 
(hereinafter  referred  to  as  Executive 
Order  12674).  OGE  published  executive 
branch  guidance  concerning  certain 
aspects  of  the  new  version  of  18  U.S.C. 
207  on  February  1.  1991  (56  FR  3961- 
3965).  now  codified  at  5  CFR  part  2641.' 
For  purposes  of  section  207(c),  the  1991 
interim  rule  (1)  Established  procedures 
for  exempting  senior  employee 
positions;  (2)  designated  separate 
departmental  and  agency  components; 
and  (3)  established  procedures  for  future 
designations  and  modification  of 
designations  of  departmental  or  agency 
components.  The  appendices  to  part 
2641  reserved  for  listings  of  exemptions 
and  designations  were  subsequently 
amended  by  final  rules  published  at  57 
FR  3115-3117  (January  28.  1992),  57  FR 
11673  (April  7,  1992),  58  FR  33755- 
33756  (June  21.  1993).  62  FR  26915- 
26918  (May  16.  1997).  64  FR  5709-5710 
(February  5,  1999),  and.  most  recently. 
68  FR  4681-4684  (January  30,  2003). 

As  described  below  in  the  discussions 
of  §§  2641.204.  2641.301(j)  and 
2641.302  as  proposed,  this  proposed 
rule  would  make  further  minor 
modifications  to  existing  part  2641.  In 
addition,  it  would  expand  part  2641  to 
provide  comprehensive  guidance 
concerning  18  U.S.C.  207  as  applicable 
to  individuals  terminating  service  on  or 
after  January  1.  1991  (or  service  in 
certain  high-level  Government 


positions),  incorporating  amendments  to 
section  207  enacted  subsequent  to  the 
Ethics  Reform  Act.^  As  discussed  more 
fully  below,  a  future  rulemaking  would 
supplement  the  preliminary  guidance  at 
proposed  §§  2641.203  and  2641.206 
concerning  18  U.S.C.  207(b)  and  (f). 

This  proposed  rule  does  not  address 
very  limited  amendments  enacted  on 
December  17.  2002.  in  section  209(d)  of 
the  E-Govemment  Act  of  2002.  Pub.  L. 
107-347.  These  amendments,  which 
pertain  only  to  assignees  from  private 
sector  organizations  under  the  newly 
authorized  Information  Technology 
Exchange  Program,  had  not  been 
enacted  when  the  proposed  rule  was 
developed  and  will  not  be  effective  until 
April  16,  2003,  subsequent  to  the 
issuance  of  the  proposed  rule., See 
section  402(a)(1),  Pub.  L.  107-347.  OGE 
invites  comments  concerning 
interpretation  of  these  amendments — 
which  add  a  new  category  of  senior 
employee  under  section  207(c)(2)(A)(y) 
and  a  new  restriction  on  contract  advice 
in  section  207(1) — which  will  be 
addressed  in  the  final  rule,  as      , 
appropriate. 

OGE  is  proposing  to  discontinue 
publication  of  5  CFR  part  2637.  Due  to 
the  passage  of  time,  employees  who 
terminated  service  prior  to  January  1, 
1991,  could  no  longer  be  subject  to  any 
of  the  substantive  restrictions  of  the 
previous  version  of  18  U.S.C.  207  other 
than  the  permanent  bar  for  particular 
matters  involving  specific  parties. 
Former  employees,  agency  ethics 
officials  and  other  interested  parties  can 
continue  to  consult  the  last  edition  of 


'  CXjE  also  issued,  by  Memoranda  to  Designated 
Agency  Ethics  Officials.  General  Counsels  and 
Inspectors  General,  summaries  of  the  restrictions  of 
18  U..S.C.  207.  as  amended,  on  October  26.  1990. 
Novgmber  5.  1992.  and  February  17.  2000.  The 
current  version  of  the  summary  may  be  found  on 
OGEs  Web  site  at  bllp://www.usoge.gov  under 
■UAEOgrams"  for  the  year  2000. 


2  The  statute  has  been  amended  several  times 
since  the  Ethics  Reform  Act.  Section  101(b)(8)(A)  of 
Pub.  L.  101-509.  104  Stat.  1389,  amended  18  U.S.C. 
207(c)(2)(A)(ii)  to  change  the  pay-based  threshold 
for  purposes  of  determining  the  applicability  of 
section  207(c)  from  the  rate  for  GS-17  to  the  rate 
for  level  V  of  the  Executive  Schedule.  Section 
705(a)  of  Pub.  L.  102-25.  105  Stat.  75  reinstated 
section  207(k)  authorizing  Presidential  waivers  of 
section  207  in  narrow  circumstances,  a  provision 
that  was  later  amended  by  Pub.  L.  102-190.  Section 
609  of  Pub.  L.  102-395.  106  Stat.  1828,  amended 
section  207(0  to  extend  that  one-year  restriction  to 
three  years  in  the  case  of  any  individual  assuming 
the  office  of  U.S.  Trade  Representative  after  October 
6.  1992,  the  effective  date  of  the  law.  Subsequently, 
section  21(a)  of  Pub,  L.104-65.  109  Stat.  691. 
amended  section  207(f)(2)  to  permanently  bar  both 
the  U.S.  Trade  Representative  and  the  Deputy  U.S. 
Trade  Representative  from  engaging  in  the  activities 
prohibited  bv  section  207(f).  Sections  5  and  6  of 
Pub.  L.  104-179.  110  Stat.  1566.  changed  the  rate 
of  basic  pay  triggering  "senior  employee"  status  and 
added  a  new  exception  permitting  former  high-level 
officials  to  represent  certain  candidates  and 
political  organizations  notwithstanding  section 
207(c)  or  (d).  Finally,  section  102(a)  of  Pub.  L.  105- 
244,  112  Stat.  1585,  made  a  conforming  change  to 
the  exception  at  siection  207(i)(2)(B)  when  it 
amended  the  definition  of  "institution  of  higher 
learning"  in  title  20  of  the  United  States  Code.  (Pub. 
L.  103-322,  108  Stat.  1796  made  only  two  very 
minor  grammatical  changes  to  section  207(c).) 


the  CFR  in  which  part  2637  was 
published,  for  interpretive  guidance 
concerning  the  permanent  bar  and 
relevant  exceptions  as  applicable  to 
employees  who  terminated  service 
before  January  1.  1991.  OGE  will 
maintain  a  copy  of  part  2637  and 
suggests  that  all  designated  agency 
ethics  officials  keep  a  copy  in  their  files. 

As  required  by  section  201(c)  of 
Executive  Order  12674.  OGE  is 
publishing  this  proposed  rule  after 
obtaining  the  concurrence  of  the 
Department  of  Justice.  We  also 
consulted  with  the  Office  of  Personnel 
Management  piusuant  to  title  IV  of  the 
Ethics  in  Government  Act  of  1978.  as 
amended.  Section  402  of  that  Act 
provides,  among  other  things,  that  the 
Director  of  OGE  shall  provide,  in 
consultation  with  the  Office  of 
Personnel  Management  (OPM),  overall 
direction  of  executive  branch  policies 
relating  to  preventing  conflicts  of 
interest,  and  develop,  in  consultation 
with  the  Justice  Department  and  OPM, 
rules  and  regulations  pertaining  to  the 
identification  and  resolution  of  conflicts 
of  interest. 

Subpart  A — General  Provisions 

Proposed  §  264 1 . 1 01— Purpose 

Proposed  §  2641.101(a)  explains  that 
18  U.S.C.  207  does  not  bar  emplojmaent 
with  any  particular  employer.  Rather,  it 
prohibits  certain  acts  which  involve,  or 
may  appear  to  involve,  the  unfair  use  of 
prior  Government  employment.  The 
section  would  stress  that  the  proscribed 
activities  are  prohibited  even  if  they  are 
undertaken  for  no  compensation.  The 
section  would  also  note  that  the 
restrictions  are  personal  to  the  employee 
and  that  they  are  not  imputed  to  others, 
such  as  a  law  partner  of  a  former 
employee.  On  the  other  hand,  we  have 
inserted  a  parenthetical  cross-reference 
to  the  note  following  proposed 
§  2641.103  concerning  the  punishment 
under  18  U.S.C.  2  of  a  person  or  entity 
who  "aids,  abets,  counsels,  commands, 
induces,  or  procures  commission"  of  a 
violation  of  18  U.S.C.  207. 

Proposed  §2641. 101(b)  makes  two 
important  points.  First,  it  would 
emphasize  that  part  2641  provides 
interpretive  guidance  concerning  the 
application  of  18  U.S.C.  207  to  former 
employees  of  the  executive  branch  or  of 
certain  independent  agencies  of  the 
Federal  Government  of  the  United 
States,  including  current  employees 
who  formerly  served  in  "senior"  or 
"very  senior"  employee  positions. 
Second,  although  certain  of  the  statute's 
provisions  also  apply  to  former 
employees  of  the  District  of  Columbia, 
Members  and  elected  officials  of 


Congress  and  legislative  staff,  and 
employees  of  independent  agencies  in 
the  legislative  and  judicial  branches,  the 
proposed  paragraph  specifically  states 
that  part  2641  is  not  intended  to  provide 
guidance  to  those  individuals. 

The  note  following  proposed 
§  2641.101(b)  warns  that  part  2641  does 
not  purport  to  interpret  post- 
employment  restrictions  that  may  be 
contained  in  laws  or  authorities  other 
than  section  207.  Thus,  for  example,  a 
former  employee  must  comply  with  18 
U.S.C.  203  which  restricts  the 
acceptance  of  compensation  in 
connection  with  certain  representational 
activities  undertaken  by  the  employee 
or  others  at  a  time  when  the  former 
employee  was  still  serving  with  \he 
Government.  Under  41  U.S.C.  423(d),  a 
former  agency  official  may  not  accept 
compensation  from  a  contractor  for  one 
year  as  an  employee,  officer,  director,  or 
consultant  if  the  former  official:  (1) 
Served  in  certain  procurement  positions 
at  the  time  the  contractor  was  selected 
for  or  awarded  a  contract  in  excess  of 
$10,000,000;  (2)  served  in  certain 
positions  relating  to  the  administration 
of  a  contract  with  the  contractor  in 
excess  of  $10,000,000;  or  (3)  personally 
made  certain  decisions  valued  in  excess 
of  $10,000,000  in  relation  to  a  contract 
with  the  contractor.  See  48  CFR  part  3. 
The  proposed  note  does  not  refer  to 
restrictions  contained  in  any 
professional  codes  of  conduct,  as  these 
are  outside  the  jurisdiction  of  OGE. 

The  proposed  note  does  not  purport 
to  set  forth  an  exhaustive  list  of  all  post- 
employment  restrictions,  including 
agency-specific  or  position-specific 
restrictions.  We  were  concerned  that  the 
burden  associated  with  compiling  and 
maintaining  an  exhaustive  (and 
accurate)  list  would  outweigh  the 
benefit  of  such  a  listing  in  a  regulation 
intended  to  provide  guidance  relating  to 
18  U.S.C.  207.  If  history  is  any  indicator, 
post-employment  restrictions  are 
firequenUy  amended,  suspended  or 
abolished,  then  amended  again  or 
reinstated  [see,  e.g.,  the  legislative 
history  of  41  U.S.C.  423(d)).  We  also 
foresaw  difficulties  in  defining  the 
standards  for  inclusion  in  such  a  listing. 

Proposed  §  264 1 . 1 02— Applicability 

Section  207  has  been  amended  several 
times  over  the  years.  Proposed 
§  2641.102  traces  the  most  significant  of 
these  amendments  and  explains  that,  as 
a  consequence  of  these  changes,  former 
employees  are  subject  to  varying  post- 
employment  restrictions  depending 
upon  the  date  of  their  termination  from 
Government  service  (or  from  a  "senior" 
or  "very  senior"  employee  position).. 
Section  2641.102  as  proposed  indicates 


whether  an  employee  should  consult  5 
CFR  part  2637  or  part  2641  for 
regulatory  guidance. 

A  note  following  §  2641.102  as 
proposed  would  warn  that  the  guidance 
in  part  2641  incorporates  all 
amendments  to  18  U.S.C.  207  enacted 
after  the  Ethics  Reform  Act  of  1989  (and 
the  related  technical  amendments  to 
that  Act),  except  as  superseded. 
Significantly,  as  would  be  explained  in   - 
the  note,  an  individual  who  terminated 
Government  service  (or  a  "senior"  or 
"very  senior"  employee  position)  before 
one  or  more  of  these  amendments 
became  effective  would  have  become 
subject  to  a  version  .pf  section  207  other 
than  that  reflected  in  part  2641  as 
proposed.  * 

The  substantive  post-Ethics  Reform 
Act  amendments  have  concerned  the 
applicability  of  sections  207(c),  (d),  or 
(f),  the  waiver  authority  in  section 
207(k),  and  the  definition  of  "institution 
of  higher  learning"  in  section 
207(j)(2)(B).  The  one-year  restriction  of 
section  207(c)  has  expired  as  to  any 
former  senior  employee  covered  by  a 
version  of  that  restriction  other  than  that 
described  in  part  2641.  Moreover,  the 
prior  versions  of  section  207(f)  are  of 
relevance  only  in  relation  to  the  length 
of  the  restriction  as  it  applied  to  a 
former  United  States  Trade 
Representative  or  former  Deputy  United 
States  Trade  Representative  who 
terminated  service  in  the  early  1990s. 
And,  since  the  waiver  authority  in 
section  207(k)  has  not  yet  been  utilized, 
a  section  207(k)  waiver  would,  in  the 
future,  be  granted  in  accordance  with 
part  2641,  once  it  is  finally  adopted. 

As  discussed  earlier,  OGE  is 
proposing  to  discontinue  publication  of 
5  CFR  part  2637.  Since  proposed 
§  2641.102(b)  indicates  that  part  2637 
should  be  consulted  in  relation  to 
employees  who  terminated  service  prior 
to  1991,  that  section  would  also  note  the 
edition  of  the  CFR  in  which  part  2637 
was  last  published. 

Proposed  §  264 1 . 1 03— Enforcement  and 
Penalties 

It  is  the  role  of  ethics  officials,  both 
at  OGE  and  elsewhere,  to  give  advice 
concerning  the  meaning  of  18  U.S.C. 
207.  Section  2641.103(a)  of  the 
proposed  rule  notes  that  agencies  are 
required  by  28  U.S.C.  535  to  report  to 
the  Attorney  General  any  information, 
allegations,  or  complaints  of  possible 
violations  of  the  laws  in  tide  18  of  the 
United  States  Code  involving 
Government  officers  and  employees, 
including  violations  of  18  U.S.C.  207  by 
former  officers  and  employees. 

When  a  matter  involving  a  Federal 
conflict  of  interest  law  is  referred  to  the 
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Department  of  Justice  by  an  agency.  5 
CFR  2638.603  requires  that  an  agency 
concurrently  notify  the  Director  of  QGE 
of  the  referral  unless  otherwise 
prohibited  by  law.  The  Office  of 
Government  Ethics  has  developed  an 
optional  "Notification  of  Conflict  of 
Interest  Referral"  reporting  form  (CXJE 
Form  202)  that  agencies  can  use  for  this 
purpose.  After  the  final  disposition  of  a 
referral,  including  any  disciplinary  or 
corrective  action  taken  by  the  agency, 
agencies  are  required  further  to  notify 
the  Director  of  such  disposition. 

Proposed  §2641. 103(b)  cross- 
references  the  penalties  and  injunctions 
authorized  to  be  imposed  for  violations 
of  18  U.S.C.  207.  The  section  refers  to 
18  U.S.C.  216(a),  (b)  and  (c)  which, 
respectively,  set  forth  the  imprisonment 
terms  and  criminal  fines  for  felony  and 
misdemeanor  violations  of  section  207, 
authorize  the  Attorney  General  to  take 
actions  to  impose  civil  penalties  for 
violations  of  section  207.  set  forth  fine 
amounts,  and  authorize  the  Attorney 
General  to  seek  injunctive  relief  to 
prohibit  conduct  that  violates  section 
207. 

The  note  proposed  to  follow 
§  2641.103  warns  that  a  person  or  entity 
who  "aids,  abets,  counsels,  commands, 
induces,  or  procures"  a  violation  of  18 
U.S.C.  207  is  punishable  as  a  principal 
under  18  U.S.C.  2. 

Notably,  the  new  version  of  18  U.S.C. 
207  no  longer  provides  for  the 
administrative  sanctions  that  were 
formerly  authorized  by  the  pre-Ethics 
Reform  Act  version  of  section  207(j). 
These  procedures  remain  available, 
however,  in  the  case  of  employees  who 
terminated  Government  service  prior  to 
January  1,  1991.  A  number  of  agencies 
continue  to  publish  procedures 
implementing  former  section  207(j). 
Given  the  passage  of  time,  however, 
agencfes  may  wish  to  weigh  the 
likelihood  that  these  procedures  would 
be  utilized  against  other  factors, 
including  the  expense  of  continued 
publication  and  the  availability  of  civil 
remedies. 

Proposed  §2641.1 04— Definitions 

Proposed  §  2641.104  defines  a  number 
of  terms  that  are  used  throughout  the 
regulation.  Although  the  terms  are  li.sted 
in  proposed  §  2641.104  in  alphabetical 
order,  they  are  discussed  here  out  of 
order  to  facilitate  our  discussion.  Other 
terms  or  phrases  are  defined  in 
subsequent  sections  of  the  proposed 
regulation  and  are  discussed  further 
below. 

The  proposed  definitions  in 
§  2641.104  generally  are  intended  to  be 
consistent  with  definitions  of  the  same 
terms  previously  published  in  5  CFR 


part  2637.  In  some  cases,  we  have 
altered  the  wording  in  order  to  clarify 
the  definition,  ensure  consistency  with 
other  (XIE  regulations,  or  add  additional 
information  to  reflect  an  OGE, 
Department  of  Justice,  or  judicial 
interpretation  that  was  not  incorporated 
into  part  2637.  Several  of  the  definitions 
were  included  in  the  interim  rule 
published  in  1991  at  part  2641  to  permit 
the  immediate  exercise  of  the  OGE 
Director's  authority  to  designate 
departmental  and  agency  components 
for  purposes  of  18  U.S.C.  207(c)  and  to 
waive  certain  positions  from  sections 
207(c)  and  (f).  The  proposed  rule  also 
would  make  several  modifications  to  the 
definitions  in  existing  part  2641  in  order 
to  clarify  the  meaning  or  update  the 
definitions  consistent  with  ciurent 
interpretations. 

The  term  "employee"  is  used  in  18 
U.S.C.  207  in  a  number  of  contexts. 
Primarily,  the  term  "employee"  is  used 
in  section  207  to  describe  the 
individuals  subject  to  section  207  and  to 
identify  the  current  Govenunent 
officials  with  whom  post-employment 
contact  is  restricted  and  the  decisions  of 
whom  a  former  senior  or  very  senior 
employee  cannot  seek  to  influence  on 
behalf  of  a  foreign  entity.  The  term  is, 
however,  used  for  other  purposes  in 
section  207  and  in  proposed  part  2641. 
Thus,  for  example,  the  exception  in 
section  207(j)(2)(A)  benefits  an 
individual  who  becomes  an  "employee" 
of  certain  specified  entities,  such  as  a 
State  or  local  government.  See  proposed 
§  2641.301(c).  Moreover,  in  the 
proposed  regulation,  we  use  the  term 
"employee"  to  refer  to  an  individual's 
employment  relationship  with  a  non- 
Federal  entity.  As  proposed,  §  2641.104 
defines  the  term  for  the  purpose  of 
identifying  the  individuals  subject  to 
section  207.  (The  definition  would 
exclude  certain  individuals  who  are 
subject  to  section  207  but  for  whom  part 
2641  was  not  intended  to  provide 
guidance,  such  as  employees  of 
independent  agencies  in  the  legislative 
or  judicial  branches.)  Proposed 
§  2641.104  emphasizes  that  the 
definition  is  modified  elsewhere  in  the 
regulation,  as  necessary,  when  the  term 
"employee"  is  used  for  other  purposes. 

Consistent  with  18  U.S.C.  202(a)  and 
(c),  the  term  "employee"  is  defined  in 
proposed  §  2641.104  to  exclude  enlisted 
members  of  the  Armed  Forces,  the 
President,  and  the  Vice  President 
(except,  with  respect  to  the  Vice 
President,  as  otherwise  provided). 
Relevant  provisions  of  part  2641  as 
proposed  would  specifically  indicate 
that  the  Vice  President  is  subject  to  18 
U.S.C.  207(d)  and  (f)  and  that,  in  certain 
ci^umstances,  communications  to  or 


appearances  before  the  President  and 
Vice  President  are  prohibited.  For 
purposes  of  clarity,  the  proposed 
definition  of  "former  employee" 
emphasizes  that  the  Vice  President  is  a 
"former  employee"  only  for  purposes  of 
sections  207(d)  and  (0- 

The  proposed  definition  of 
"employee"  includes  an  individual 
appointed  or  detailed  under  the 
Intergovernmental  Personnel  Act  (IPA), 
5  U.S.C.  3371-3376.  The  IPA  authorizes 
the  assignment  of  employees  of  State  or 
local  governments  (and  certain  other 
entities)  to  Federal  agencies.  Under  5 
U.S.C.  3374(a),  an  individual  who  is 
assigned  to  a  Federal  agency  may  be 
"appointed"  in  the  agency  or  may  be 
deemed  "on  detail"  to  the  agency.  The 
IPA  specifically  provides  that  an 
individual,  whether  appointed  or  on 
detail  to  a  Federal  agency,  is  deemed  an 
"employee"  for  purposes  of  18  U.S.C. 
207.  5  U.S.C.  3374(c)(2).  The  regulation 
would  also  acknowledge  that  an 
individual  may  be  subject  to  section  207 
under  the  terms  of  a  statute  other  than 
the  IPA. 

The  proposed  definitioh  of 
"employee"  also  excludes  officers  or 
employees  of  the  District  of  Coliunbia. 
Although  former  employees  of  the 
District  of  Columbia  must  comply  with 
18  U.S.C.  207(a)(1)  and  {a)(2),  proposed 
§  2641.101(b)  emphasizes  that  part  2641 
"is  not  intended  to  provide  guidance  to 
those  individuals."  Moreover,  we  were 
also  persuaded  to  exclude  District  of 
Columbia  officials  &t)m  the  definition  of 
"employee"  since  section  207(a)(3) 
indicates  that  post-employment  contacts 
with  District  of  Columbia  officials  are 
not  with  "any  officer  or  employee  of  any 
department,  agency,  court,  or  court- 
martial  of  the  United  States"  within  the 
meaning  of  sections  207(a)(1)  and  (a)(2). 

"State"  is  defined  in  proposed 
§  2641.104  to  include  the  District  of 
Columbia.  The  definition  of  "State"  in 
18  U.S.C.  207(j)(7)  specifically  defines 
the  term  as  including  the  District  of 
Colimibia.  We  also  propose  to  define  the 
District  of  Columbia  as  a  State  in  view 
of  the  Exceptions  at  sections  207(j)(l) 
and  (j)(2)  which  permit  a  former 
employee  to  engage  in  otherwise 
prohibited  representational  activity  on 
behalf  of  certain  governments.  We 
defined  the  District  of  Columbia  as  a 
State  notwithstanding  language  in  the 
exception  at  section  207(j)(l)  which, 
since  it  refers  to  the  District  of  Columbia 
separately,  distinguishes  the  District  of 
Columbia  government  fttjm  State  and 
local  governments.  In  this  regard,  we 
noted  that  the  wording  of  section 
207(j)(l)  also  distinguishes  the  District 
of  Columbia  government  from  the 
United  States  Government.  We  decided 
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that  the  District  of  Coltimbia  must  have 
been  listed  separately  in  section 
207(j)(l)  for  purposes  of  indicating  the 
exception's  applicability  to  former 
District  of  Columbia  employees  who  act 
on  behalf  of  that  government. 

As  defined  in  proposed  §2641.104, 
"Government  service"  means  "a  period 
of  time  during  vt^iich  an  individual  is 
employed  by  the  Federal  Government." 
The  proposed  definition  provides  some 
guidance  concerning  when  service  ends 
in  the  case  of  "special  Government 
employees,"  including  some  advisory 
committee  members  and  Reserve 
officers  of  the  Armed  Forces  and  officers 
of  the  National  Guard  of  the  United 
States.  As  defined  in  18  U.S.C.  202(a), 
a  special  Government  employee  (SGE)  is 
an  officer  or  employee  of  the  executive 
branch  or  any  independent  agency 
"who  is  retained,  designated,  appointed, 
or  employed  to  perform,  with  or  without 
compensation,  for  not  to  exceed  one 
hundred  and  thirty  days  during  any 
period  of  three  hundred  and  sixty-five 
consecutive  days,  temporary  duties 
either  on  a  full-time  or  intermittent 
basis*  *  *."  Many  of  these  individuals 
serve  the  Government  only  a  few  days 
per  year,  often  retiiming  to  private 
sector  employment  diuing  interim 
periods. 

In  the  case  of  civilians  who  serve  the 
executive  branch  or  independent 
agencies  as  SGEs,  the  definition  of 
"Government  service"  proposed  in 
§  2641.104  indicates  that  Government 
service  refers  to  "the  period  of  time 
covered  by  the  individual's 
appointment  (or  other  act  evidencing 
employment  with  the  Government), 
regardless  of  any  interval  or  intervals 
between  days  actually  served."  Thus, 
sections  207(a)(1),  (a)(2),  and  (b)  are  not 
triggered  each  time  there  is  an  interval 
between  the  days  on  which  a  civilian 
SGE  actually  performs  work.  Example  4 
following  the  definition  of  "former 
employee"  in  proposed  §  2641.104  is 
illustrative. 

In  the  case  of  a  Reserve  or  National 
Guard  officer,  status  as  an  SGE  is  related 
to  the  performance  of  active  duty  or 
active  duty  for  training.  More 
specifically,  unless  otherwise  an 
employee,  a  Reserve  or  National  Guard 
officer  is  classified  as  an  SGE  only  while 
on  active  duty  involuntarily,  while  on 
active  duty  for  training  for  any  length  of 
time,  or  while  serving  voluntarily  on 
extended  active  duty  for  130  days  or 
less.  See  18  U.S.C.  202(a).  The 
definition  of  "Government  service"  in 
proposed  §  2641.104  indicates  that,  in 
the  case  of  Reserve  or  National  Guard 
officers,  the  end  of  a  period  of  active 
duty  or  active  duty  for  training  as  an 
SGE  is  considered  the  end  of 


Government  service  for  purposes  of 
triggering  the  application  of  sections 
207(a)(1).  (a)(2),  and  (b).  See  example  5 
following  the  proposed  definition  of 
"former  employee"  in  §  2641.104. 
During  periods  when  not  serving  on 
active  duty,  officers  maintain  their 
Reserve  or  National  Guard  status — 
categorized  as  either  "active"  or 
"inactive" — ^but  they  are  not  considered 
SGEs.  Like  civilians.  Reserve  and 
National  Guard  officers  are,  while 
special  Government  employees,  subject 
to  18  U.S.C.  203  and  205.  Similar  to 
section  207,  these  statutes  restrict  an 
individual's  ability  to  represent  others 
before  Federal  departments,  agencies,  or 
courts. 

The  defijiition  of  the  term  "executive 
branch"  derives  bom  18  U.S.C. 
202(e)(1).  According  to  18  U.S.C. 
202(e)(1),  the  executive  branch  includes 
"each  executive  agency  as  defined  in 
title  5,  and  any  other  entity  or 
administrative  imit  in  the  executive 
branch."  The  term  "executive  agency" 
is  defined  in  5  U.S.C.  105  to  mean  "an 
Executive  department,  a  Government 
corporation,  and  an  independent 
establishment."  The  "Executive 
departments"  are  enumerated  in  5 
U.S.C.  101.  Accordingly,  proposed 
§  2641.104  states  that  the  term 
"executive  branch"  includes  "an 
Executive  department  as  defined  in  5 
U.S.C.  101,  a  Government  corporation, 
and  an  independent  establishment 
(other  than  ihe  General  Accounting 
Office)  *  *  *  and  also  includes  any 
other  entity  or  administrative  unit  in  the 
executive  branch.*'  The  definitions  of 
the  "judicial"  and  "legislative" 
branches  are  from  corresponding, 
definitions  in  18  U.S.C.  202(e)(2)  and 
(3).  Following  18  U.S.C.  202(e)(3)(B),  we 
include  the  General  Accounting  Office 
(GAO)  in  our  proposed  definition  of 
"legislative  branch"  and  specifically 
exclude  GAO  from  our  proposed 
definition  of  "executive  branch." 

We  determined  that  it  would  be 
appropriate  to  define  the  term 
"Government  corporation"  by  reference 
to  two  separate  statutory  provisions,  one 
in  title  5  and  one  in  tide  18  of  the 
United  States  Code.  For  purposes  of 
determining  the  employees  subject  to  18 
U.S.C.  207,  we  propose  to  use  the 
definition  of  "Government  corporation" 
in  5  U.S.C.  103.  As  defined  in  that 
section  for  purposes  of  Government 
personnel  rules,  a  Government 
corporation  means  a  corporation  owned 
or  controlled  by  the  Government  of  the 
United  States.  In  contrast,  we  propose  to 
rely  on  the  definition  in  18  U.S.C.  6 
when  necessary  to  identify  the 
employees  with  whom  post- 
employment  contact  is  restricted,  to 


describe  matters  to  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest,  to  specify  the 
decisions  of  whom  a  former  senior  or 
very  senior  employee  cannot  seek  to 
influence  on  behalf  of  a  foreign  entity, 
and  to  explain  when  an  activity  will  be 
deemed  undertaken  on  behalf  of  the 
United  States.  A  corporation  is  an 
"agency"  as  defined  in  18  U.S.C.  6  if  it 
is  a  corporation  "in  which  the  United 
States  has  a  proprietary  interest."  The 
Department  of  Justice's  Office  of  Legal 
Counsel  has  distinguished  a  proprietary 
interest  from  one  that  is  merely 
"custodial  or  incidental"  as  determined 
by  reference  to  the  corporation's 
"functions,  financing,  control,  and 
management."  12  Op.  Off.  Legal 
Counsel  84  (1988).  The  prop(»ed 
definition  incorporates  this  Office  of 
Legal  Counsel  guidance. 

As  defined  in  proposed  §  2641.104,  an 
individual  becomes  a  "former 
employee"  at  the  termination  of 
Government  service.  Examples 
following  the  proposed  definition  of 
former  employee  illustrate  the 
combined  effect  of  this  definition  and 
those  of  "employee,"  "executive  ; 

branch,"  and  "Government  service."     \ 
Notably,  proposed  example  3 
emphasizes  diat,  former  employee  status 
is  triggered  when  an  employee 
terminates  Federal  service.  Thus,  the 
example  points  out  that  an  individual, 
who  served  in  a  GS-14  position  did  not 
become  a  former  employee  when  he 
terminated  service  in  the  executive 
branch  to  accept  a  position  in  the 
legislative  branch.  This  result  is  dictated 
by  language  in  18  U.S.C.  207(a)(1),  (a)(2) 
and  (b)  indicating  that  those  restrictions 
commence  when  "service  or 
employment  with  the  United  States" 
terminates.  In  contrast,  we  indicate  that 
status  as  a  "former  senior  employee"  or 
"very  senior  employee"  is  triggered  (for 
purposes  of  sections  207(c),  (d),  and  (f)) 
at  the  termination  of  service  in  a  senior 
or  very  senior  position.  This  distinction 
appears  both  in  the  proposed  definition 
of  "former  employee"  and  in  proposed 
definitions  of  "former  senior  employee" 
and  "former  very' senior  eniployee." 

The  proposed  revised  definition  of 
"senior  employee"  at  §  2641.104  reflects 
the  post-Ethics  Reform  Act  of  1989 
amendment  of  18  U.S.C.  207(c)  by  the 
Office  of  Government  Ethics 
Authorization  Act  of  1996,  Pub.  L.  104- 
1 79.  Prior  to  the  amendment  of  section 
207(c)(2)(A)(ii)  by  that  Act,  section 
207(c)  applied,  inter  alia,  to  employees 
occupying  positions  for  which  the  rate 
of  basic  pay  was  equal  to  or  greater  than 
that  payable  for  level  V  of  the  Executive 
Schedule  (EL-V).  The  amendment 
replaced  the  EL-V  threshold  with  the 
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rate  of  basic  pay  payable  for  level  5  of 
the  Senior  Executive  Service  {ES-5). 

Proposed  example  2  following 
§2641.104  reflects  our  conclusion  in 
OGE  Informal  Advisory  Letter  92  x  20 
that  step  increases,  or  their  equivalent, 
must  be  considered  in  determining 
whether  an  employee's  basic  rate  of  pay 
equals  or  exceeds  the  threshold  rate  of 
basic  pay.  In  a  subsequent  advisory 
letter,  we  observed  that  this 
interpretation  is  not  limited  to  the  SL 
(senior  level)  Or  ST  (scientiHc  or 
professional)  positions  that  were  the 
subject  of  OGE  Informal  Advisory  Letter 
92  X  20.  In  the  subsequent  advisory 
letter,  we  stated  that  "lijn  general,  for 
purposes  of  18  U.S.C.  207{c)(2)(A)(ii). 
the  "rate  of  basic  pay"  for  any  pay 
system  refers  to  the  base  amount  of 
actual  pay  for  each  individual 
employee,  not  the  minimum  rate  of  pay 
for  a  position's  authorized  pay  range 
(footnote  omitted)."  OGE  Informal 
Advisory  Letter  98  x  2.  Both  OGE 
advisory  letters,  along  with  the  others 
cited  in  this  rulemaking  document,  are 
included  in  The  Informal  Advisory 
Letters  and  Memomnda  and  Fonnal 
Opinions  of  the  United  States  Office  of 
Government  Ethics,  as  published  by  the 
U.S  Government  Printing  Office,  and  are 
also  available  on  OGE's  Web  site  at 
httpJ/www.  usoge.gov. 

Admirals  ana  Generals  in  the 
uniformed  services  ("flag"  officers)  are 
senior  employees  because,  as  specified 
in  18  U.S.C.  207(c)(2)(A)(iv).  they  are 
"employed  in  a  position  which  is  held 
by  an  active  duty  commissioned  officer 
of  the  uniformed  services  who  is  serving 
in  a  grade  or  rank  for  which  the  pay 
grade  is  *  *  *  pay  grade  0-7  or  above." 
A  flag  officer  becomes  a  senior 
employee  once  "frocked."  When 
ft-ocked,  an  officer  is  authorized  to  wear 
the  stars  of  the  higher  rank  and  to  serve 
in  a  specified  flag  officer  billet.  He  does 
not,  however,  receive  the  pay  and 
allowances  authorized  by  law  for  pay 
grade  0-7  until  he  is  actually  promoted 
to  that  pay  grade.  We  invite  comment 
from  the  military  departments 
concerning  our  interpretation  of  section 
207(c)  as  it  applies  to  flag  officers. 

As  first  puDiished  in  part  2641  in 
early  1991,  the  term  "senior  employee" 
was  defined  to  include  individuals 
detailed  to  a  position  otherwise 
considered  to  be  a  senior  employee 
position.  We  have  revisited  our  earlier 
interpretation  and  propose  to  delete  the 
reference  to  details.  Our  earlier 
interpretation  was  largely  based  upon  a 
reading  of  18  U.S.C.  207(g).  Since  that 
section  indicates  that  an  individual's 
former  agency  would  include  one  to 
which  the  individual  had  been  detailed, 
we  stated  in  the  regulation  that  a  detail 


to  a  senior  employee  position  would 
trigger  senior  employee  status  for 
purposes  of  determining  the 
applicability  of  section  207(c).  Upon 
further  review  of  this  issue,  we  now 
deem  it  more  significant  that  the  statute 
generally  defines  senior  employee 
positions  by  reference  to  rate  of  pay 
(except  in  the  case  of  Presidential  or 
Vice  Presidential  appointments  under 
title  3  of  the  United  States  Code).  In  the 
case  of  Senior  Executive  Service 
employees  who  are  detailed,  an 
employee  continues  to  be  the  incumbent 
of  the  position  from  which  detailed  for 
purposes  of  pay  and  benefits.  5  CFR 
317.903(a).  Accordingly,  we  are 
proposing  to  delete  the  reference  to 
details  in  existing  §2641.101  from  our 
revised  definition  of  senior  employee  in 
proposed  §  2641.104.  Compare  OGE 
Informal  Advisory  Letter  98  x  4  in 
which  we  determined  that  an  employee 
was  a  "senior  employee"  under  18 
U.S.C.  207(c)(2)(A)(i)  because  she  was, 
despite  her  election  to  continue  to 
receive  the  SES  pay  of  her  previous 
position,  employed  in  an  Executive 
Schedule  position. 

For  the  reasons  discussed  above  in 
connection  with  the  definition  of 
"senior  employee,"  the  proposed 
definition  in  §  2641.104  of  "very  senior 
employee"  differs  from  that  previously 
published  in  part  2641  in  relation  to 
details.  Separately,  it  should  be  noted 
that  since  the  definition  of  "very  senior 
employee"  encompasses  any  employee 
who  satisfies  any  of  the  criteria 
enumerated  in  proposed  subparagraphs 
(l)-(4)  of  the  definition,  the  definition 
may  encompass  an  SGE.  However,  there 
is  no  provision  exempting  any  former 
very  senior  employee  frt>m  18  U.S.C. 
207(d)  based  upon  length  of  service. 
Compare  proposed  definition  of  "senior 
employee"  in  §  2641.104. 

Action  207(d)  applies  to,  among 
others,  any  person  who  "is  employed  in 
a  position  *   *   *  at  a  rate  of  pay  payable 
for  level  I  of  the  Executive  Schedule" 
(emphasis  added).  Therefore,  the 
current  definition  of  "very  senior 
employee."  found  in  existing  section 
2641.104,  would  be  modified  slightly  in 
the  proposed  rule  to  reflect  the  apparent 
intent  of  Congress  that  the  restriction 
apply  to  any  individual  employed  in  a 
level  I^sition.  or  in  a  position  in  a  pay 
system  other  than  the  EScecutive 
Schedule  for  which  the  rate  of  pay  is 
exactly  equal  to — but  not  greater  than — 
the  level  1  rate.  See  Memorandimi  for 
Kenneth  R.  Schmalzbach.  Assistant 
General  Counsel,  Department  of  the 
Treasury,  from  Daniel  Koffsky,  Acting, 
Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  Re:  Application 
of  18  U.S.C.  §  207(d)  to  Certain 


Employees  of  the  Treasury  Department 
(November  3.  2000).  available  under 
"Other  Ethics  Guidance.  Conflict  of 
Interest  Prosecution  Surveys  and  OLC 
Opinions"  on  OGE's  Web  site,  http:// 
www.usoge.gov.  Proposed  §2641.104 
reflects  a  similar  Congressional 
judgment  in  relation  to  the  application 
of  section  207(d)  to  individuals  serving 
in  the  Executive  Office  of  the  President. 

The  terms  "agency"  and 
"department"  are  used  throughout  18 
U.S.C.  207.  The  definitions  of  both 
terms  in  proposed  §  2641.104, 
respectively,  are  bom  18  U.S.C.  6.  These 
terms  appear  in  sections  207(a)(1)  and 
207(a)(2),  for  example,  in  connection 
with  identifying  those  employees  to  and 
before  whom  communications  and 
appearances  may  not  be  made.  See 
proposed  §  2641.201(f).  They  similarly 
identify  the  scope  of  the 
representational  bars  set  forth  in 
sections  207(c)  and  207(d).  See 
proposed  §  2641.204(g).  They  are  also 
used  in  18  U.S.C.  207(f)  for  purposes  of 
identifying  the  decisions  of  whom  a 
former  senior  or  very  senior  employee 
cannot  seek  to  influence  on  behalf  of  a 
foreign  entity.  Significantly,  these  terms 
were  not  defined  for  purposes  of 
identifying  those  former  employees  to 
whom  the  various  restrictions  of  section 
207  apply.  We  are  proposing  to  include 
any  "independent  agency"  not  in  the 
legislative  or  judicial  branches  within 
the  scope  of  our  definition  of  "agency." 

Even  the  "United  States"  is  a 
"person"  as  that  term  is  defined  in 
proposed  §  2641.104;  sections  207(a)(1). 
(a)(2).  (b).  (c),  and  (d).  prohibit  post- 
employment  activity  that  is  undertaken 
on  behalf  of  (or  to  assist)  "any  other 
person  (except  the  United  States)."  In 
some  places  in  the  proposed  regulatory 
text,  we  use  the  terms  "person"  and 
"entity"  together  even  though  the  first 
term  encompasses  the  latter. 

The  terms  "agency  ethics  official"  and 
"designated  agency  ethics  official"  are 
defined  due  to  their  use  in  a  number  of 
places  in  the  regulatory  text,  including 
in  proposed  §2641.105  concerning 
advice,  in  proposed  §  2641.301 
concerning  exceptions  and  waivers,  and 
in  proposed  §2641.302  concerning 
separate  departmental  or  agency 
component  designations  for  purposes  of 
18  U.S.C.  207(c). 

Finally,  as  this  regulation  is  intended 
to  be  gender-neutral,  proposed 
§  2641.104  indicates  Uiat  the  terms 
"he."  "his,"  and  "him"  include  "she," 
"hers,"  and  "her,"  and  vice  versa. 

Proposed  §  264 1 . 1 05 — Advice 

Proposed  §  2641.105(a)  indicates  that 
current  or  former  employees  and  others 
should  seek  advice  concerning  18  U.S.C. 
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207  and  part  2641  fr^ra  an  "agency 
ethics  official."  The  Utter  term  is 
defined  in  proposed  §  2641.104  as 
encompassing  the  designated  agency 
ethics  official  (DAEO),  the  alternate 
DAEO,  and  any  deputy  ethics  official  as 
described  in  subpart  B  of  5  CFR  part 
2638.  Proposed  §  2641.105(a)  notes  that 
the  agency  in  which  the  employee 
formerly  served  has  the  primary 
responsibility  for  providing  such  advice 
and  that  the  agency  may  seek  assistance 
from  OGE.  Proposed  §  2641.105(a)  does 
not  require  that  agency  advice  be 
reduced  to  writing,  aldiough  that  format 
can  provide  the  most  protection  to  the 
employee.  We  expect  that  the  decision 
whether  to  provide  oral  or  written 
advice  will  be  dictated  by  the 
circumstances. 

An  individual's  former  agency 
remains  the  primary  source  of  advice. 
Agency  officials  are  more  familiar  with 
agency  programs  and  policies  than  are 
OGE  personnel,  and  questions  arising 
under  section  207  often  require  a 
detailed  understanding  of  the  facts 
surroimding  agency  operations. 
However,  OGE  personnel  also  will 
provide  advice  to  current  or  former 
employees,  including  their 
representatives  or  non-Federal 
employers,  as  outlined  in  proposed 
§  2641.105(b).  Based  on  its  statutory 
responsibilities  for  the  executive  branch 
ethics  program,  OGE  may  provide 
advice  in  a  matter  where  an  agency  has 
already  provided  a  former  employee 
with  advice. 

While  OGE  strongly  encourages 
agencies  to  establish  mechanisms  to 
ensure  that  departing  employees  will 
receive  advice  concerning  pertinent 
post-employment  restrictions  (see,  e.g., 
5  CFR  2638.203(b)(6)  and  (7)).  this 
regulation  as  proposed  would  not 
require  the  agency  to  set  up  any 
particular  system  in  order  to  achieve 
this  goal.  The  Office  of  Government 
Ethics  is  aware  that  some  agencies 
require  that  employees  meet  with  an 
agency  ethics  official  as  one  step  in  the 
exit  process.  Others  have  developed 
systems  that  identify  terminating 
employees  who  can  then  be  provided 
with  written  materials  concerning  the 
post-empl6yment  laws. 

Although  reliance  on  the  oral  or 
written  advice  of  an  agency  ethics 
official  or  OGE  is  a  factor  that  will  be 
taken  into  consideration  by  the 
Department  of  Justice  when  selecting 
cases  for  prosecution,  proposed 
§  2641.105(c)  warns  that  there  may  be 
circimistances  that  would  cause  the 
Department  to  initiate  a  prosecution 
notwithstanding  the  former  employee's 
reliance  on  such  advice.  The  regulation 
would  distinguish  any  case  in  which 


OGE  issues  a  "formal"  opinion.  See  5 
CFR  2638.309.  Proposed  §  2641.105(e) 
would  advise  that  there  is  no  attorney- 
client  relationship  formed  when  a 
current  or  former  employee  seeks  advice 
bom  an  agency  attorney  concerning 
post-employment  restrictions.  Thus,  an 
agency  or  OGE  attorney  is  obligated  to 
report  violations  of  law  to  appropriate 
authority.  See,  e.g.,  5  CFR 
2635.101(b)(ll). 

Section  2641.105(d)  of  the  proposed 
rule  emphasizes  that  a  former  employee 
does  not  risk  a  violation  of  18  U.S.C. 
207  when  he  contacts  an  agency  ethics 
official,  attorney,  or  other  Government 
employee  for  the  purpose  of  seeking 
prospective  advice  concerning  the 
potential  applicability  of  the  statute  to 
his  owm  post-employment  activities. 

Subpart  B— Prohibitions 

Proposed  part  2641  draws  heavily 
from  the  language  and  explanations  in 
5  CFR  part  2637  concerning  provisions 
of  18  U.S.C.  207  that  were  not  amended 
by  the  Ethics  Reform  Act  of  1989  (or 
thereafter).  However,  we  have 
incorporated  a  number  of  improvements 
designed  to  facilitate  understanding  of 
this  very  complex  statute.  We  have 
organized  part  2641  as  proposed  in  a 
manner  that  we  feel  more  clearly 
highlights  the  applicability,  duration, 
and  elements  of  each  of  the  substantive 
provisions  of  section  207  that  apply  to 
former  employees  of  the  executive 
branch  and  independent  agencies.  In 
addition,  more  guidance  is  included 
concerning  the  scope  of  the  statutory 
exceptions. 

We  have  also  included  new  and  more 
numerous  examples.  However,  the 
examples  are  illustrative,  not 
comprehensive.  Eacfa^agency  may 
provide  additional  J^ustration  and 
guidance  to  its  own  employees. 
consistent  with  this  part,  in  order  to 
address  specific  problems  arising  in  the 
context  of  a  particular  agency's 
operations.  It  is  important  to  emphasize 
that  the  examples  in  part  2641  were 
drafted  to  illustrate  the  scope  and 
meaning  of  18  U.SC.  207  only.  Activity 
that  is  represented  as  permissible  under 
section  207  may  be  prohibited  by 
another  post-employment  law. 

Proposed  §2641.201—18  U.S.C. 
207(a)(1) 

Section  207(a)(1)  of  title  18.  United 
States  Code,  sets  forth  the  permanent 
bar  that  was  designated  as  section  207(a) 
in  the  pre-E^cs  Reform  Act  of  1989 
version  of  section  207.  The  target  of  this 
restriction  is  the  former  employee  who 
participates  personally  and  substantially 
in  a  particular  matter  involving  a 


specific  party  or  parties  while  employed 
by  the  Government  and  who  later 
"switches  sides"  by  representing 
another  person  on  the  same  matter,  with 
the  intent  to  influence,  before  a  Federal 
department,  agency,  or  court. 

Proposed  §  2641.201(b)  provides 
cross-references  to  the  appropriate 
paragraphs  of  proposed  §2641.301  for 
each  of  the  exceptions  and  waivers  that 
in  certain  circumstances  negate  the 
prohibition  contained  in  18  U.S.C. 
207(a)(1). 

Proposed  §  264 1 .201(d)— 
Communication  or  Appearance 

Section  207(a)  bars  certain 
communications  to  or  appearances 
before  the  United  States.  Proposed 
§  2641.201(d)  describes  the  statutory 
communication  or  appearance  element 
Although  section  207(a)  has  been 
amended  several  times  since  1 962 — and 
the  operative  language  describing  the 
offense  in  section  207(a)(1)  has  varied — 
OGE  and  the  Department  of  Justice  have 
long  held  that  it  covers  only  those 
actions  involving  some  representational 
contact  by  the  foniier  employee  with  the 
Government.  E.g.,  2  Op.  O.L.C.  313 
(1978);  OGE  Informal  Advisory  Letter  82 
x  13.  The  current  statutory  language 
.  reinforces  the  longstanding  view  that 
some  communication  or  appearance  by 
the  former  employee  is  required  for  a 
violation  of  the  statute. 

The  definition  of  "communication"  at 
proposed  §  2641.201(d)(1)  is  intended  to 
be  all-inclusive  with  respect  to  types  of 
communication,  content  of 
communication,  or  means  of 
communication.  This  intentionally 
broad  definition  covers  all  formal  or 
informal  communications  of  any  sort;  to 
the  extent  that  a  given  communication 
might  be  thought  trivial  or  insignificant, 
such  issues  may  be  dealt  with  in 
connection  with  other  statutory 
elements,  especially  the  requirement 
that  the  communication  be  made  with 
the  intent  to  influence  the  Government. 
See  proposed  §  2641.201ie). 

The  clefinition  of  "appearance"  at 
proposed  §  2641.201(d)(2)  largely 
follows  the  language  of  5  CFR 
2637.201(b)(3).  However,  the  proposed 
regulation  focuses  solely  on  physical 
presence  and  omits  the  reference,  foimd 
in  §  2637.201(b)(3).  to  "conveyfingj 
material  to  the  United  States  in 
connection  with  a  formal  proceeding  or 
application."  The  latter  phrase  is 
unnecessary,  since  the  conveying  of 
material,  such  as  pleadings  and  other 
documents,  typically  would  constitute  a 
"communication"  anyway.  See  5  CFR 
2637.201(b)(3)  (example  1)  (under  old 
rule,  appearance  included  submitting 
brief  in  agency  proceeding).  Under  the 
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statute  as  it  existed  prior  to  the  1989 
amendments,  it  was  more  important  to 
distinguish  appearances  from  mere 
communications,  as  the  two  types  of 
contacts  were  treated  differently  for 
certain  purposes  that  are  no  longer 
relevant  under  the  current  statutory 
scheme.  See  44  Federal  Register  19974, 
19975  (April  3,  1979)  (preamble  to  5 
CFR  part  737,  now  5  CFR  part  2637); 
OGE  Informal  Advisory  Letter  81  x  35. 

Proposed  §  2641.201(d)(3)  emphasizes 
that  section  207(a)  does  not  prohibit 
"behind-the-scenes  assistance"  that 
involves  no  contact  by  the  former 
employee  with  the  Government.  See, 
e.g.,  Beverly  Enterprises,  Inc.  v.  Trump. 
182  F.3d  183,  191  (3d  Cir.  1999).  cert, 
denied.  120  S.Ct.  795  (2000).  Proposed 
example  5  is  derived  from  a  recent 
opinion  of  the  Office  of  Legal  Counsel, 
and  it  illustrates  the  principle  that  a 
former  employee  does  not  confine 
herself  to  permissible  behind-the-scenes 
activity  when  she  conveys  information 
to  the  Government  through  an 
intermediary  and  does  so  with  the 
intent  that  the  information  be  attributed 
to  her.  See  Memorandum  for  Amy  L. 
Comstock,  Director,  OGE.  from  Joseph 
R.  Guerra,  Deputy  Assistant  Attorney 
General,  OLC.  January  19,  2001, 
available  under  "Other  Ethics  Guidance, 
Conflict  of  Interest  Prosecution  Surveys 
and  OLC  Opinions"  on  OGE's  Web  site. 
http://www.usoge.gov.  In  this 
connection,  see  ^Iso  proposed  example 
7  following  proposed  §  2641.201(f). 
which  would  illustrate  the  related  point 
that  a  communication  will  be  deemed  to 
be  made  "to"  an  employee  of  the  United 
States  if  it  is  conveyed  to  an  employee 
through  a  third  party  with  the  intent 
that  the  information  be  attributed  to  the 
former  employee. 

Proposed  §264 1.201  (eh-With  the  Intent 
to  Influence 

Section  207(a)  prohibits  only  those 
communications  or  appearances  that  are 
made  with  the  intent  to  influence  the 
United  States.  Proposed  §  2641.201(e) 
describes  this  statutory  element  of 
intent  to  influence. 

Prior  to  the  1989  amendments,  the 
phrase  "with  the  intent  to  influence" 
modified  only  "communication,"  not 
"appearance."  See  S.  Rep.  No.  170.  95th 
Cong.,  1st  Sess.  152-53  (1977);  OGE 
Informal  Advisory  Letter  81  x  35.^  After 
the  1989  Act,  it  became  clear  that  both 


'  The  Senate  Report  discussion  and  CX^E  Informal 
Advisory  Letter  81  x  35  specifically  pertained  to 
section  207(c).  but  they  were  relevant  also  to 
section  207(a),  because  "(plrior  to  the  effective  date 
of  the  amendments  enacted  by  the  Ethics  Reform 
Act  of  1989.  both  sections  207(a)  and  207(c) 
contained  identical  language  describing  the  nature 
of  the  representational  activity  prohibited."  OGE 
Informal  Advisory  Letter  96  x  14,  n.  25. 


appearances  and  communications  must 
be  made  with  the  intent  to  influence  in 
order  for  a  violation  of  section  207(a)  to 
occur:  "Any  person  who  •   *   * 
knowingly  makes,  with  the  intent  to 
influence,  any  communication  to  or 
appearance  before  *   *   *  ."  is  U.S.C. 
207(a)(1).  (Identical  language  also 
appears  in  sections  207(a)(2),  207(c)(1), 
and  207(d)(1).)  It  is  unclear,  however,  to 
what  extent  this  1989  change  really 
altered  the  executive  branch's 
understanding  of  section  207(a): 
"appearance"  had  been  used  in 
conjunction  with  the  statutory  phrase 
"acts  as  agent  or  attorney  for,  or 
otherwise  represents,"  and  OGE  had 
already  determined  that  this  meant  an 
appearance  was  prohibited  only  "if 
there  were  an  actual  or  potential 
dispute."  OGE  Informal  Advisory  Letter 
81  X  35.* See  also  5  CFR  2637.204(e). 
2637.201(b)(5);  2  Op.  Off.  Legal  Counsel 
313,  at  316.  As  discussed  more  fully 
below,  the  existence  of  an  actual  or 
potential  dispute  is  one  of  the 
recognized  factors  for  determining 
intent  to  influence.  Compare  5  CFR 
2637.204(e)  (under  old  rule,  same 
standard  for  "acting  as  representative" 
and  "attempting  to  influence"). 

Proposed  §2641. 201(e)  uses  basically 
the  same  test  for  the  intent  to  influence 
as  the  prior  section  207  regulations.  See 
5  CFR  2637.204(e).  As  articulated  in  the 
proposed  regulation,  the  intent  to 
influence  may  be  found  if  the 
communication  or  appearance  is  made 
for  either  of  the  following  purposes:  "(i) 
(sleeking  a  Government  ruling,  benefit, 
approval,  or  other  discretionary 
Government  action:  or  (ii)  [ajffecting 
Government  action  in  connection  with 
an  issue  or  aspect  of  a  matter  which 
involves  an  appreciable  element  of 
actual  or  potential  dispute."  Proposed 
§  2641.201(e)(l)(i)  and  (ii).  hi  some 
respects,  paragraph  (l)(i)  might  be 
viewed  as  a  subset  of  subparagraph 
(l)(ii).  in  the  sense  that  any  time  a 
communication  or  appearance  is  made 
to  seek  "discretionary"  Government 
action,  there  is  at  least  the  potential  for 
a  conflict  of  positions  or  other  dispute 
between  the  Government  and  the 
private  party  being  represented. 
Nevertheless,  consistent  with  the  prior 
section  207  regulations,  OGE  believes 
that  it  is  appropriate  to  emphasize  that 
any  representational  contact  made  for 
the  purpose  of  seeking  discretionary 
Government  action  would  meet  the 
element  of  the  intent  to  influence. 

The  proposed  regulation  draws  on 
various  provisions  in  the  prior 
regulations,  as  well  as  more  recent 
administrative  and  judicial  precedents, 
to  provide  guidance  on  when  the  intent 
to  influence  is  present.  Proposed 


§  2641.204(e)(2)  sets  out  situations  that 
generally  have  been  recognized  as 
involving  no  intent  to  influence.  Several 
of  the  paragraphs  in  proposed 
§  2641.201(e)(2)  repeat  provisions  or 
examples  found  in  the  prior  section  207 
regulations  and  other  (JGE  precedents. 
For  example,  proposed 
§  2641. 201  (e)(2)(iii)— signing  a  tax 
return  prepared  for  another  person — and 
§  2641.201(e)(2)(v)— submitting  an  SEC 
Form  10-K — ^basically  reiterate 
examples  found  in  5  CFR  2737.204(e). 
Some  provisions  in  the  proposed 
regulation  make  certain  clarifications  to 
the  language  used  in  the  prior  section 
207  regulations  and  other  OGE 
precedents.  For  example,  proposed 
§2641.201(e)(2)(iv),  read  in  conjunction 
with  proposed  §  2641.201(d)  (example 
4),  substantially  preserves  5  CFR 
2637.204(g)  (example  1),  pertaining  to 
various  aspects  of  the  Federal  grant 
application  process  and  service  by 
former  employees  as  principal 
investigators,  but  clarifies  the  rationale. 
The  proposed  rule  intentionally  does 
not  carry  forward  the  provision  on 
project  responses  in  5  CFR 
2637.201(b)(7)  because  this  provision 
was  thought  by  OGE  to  be  susceptible  to 
misinterpretation.  In  OGE's  experience, 
the  project  response  provision  and  the 
accompanying  example  sometimes  have 
been  construed  as  allowing  former 
employees  inappropriate  latitude  in 
communicating  with  the  Government 
where  there  may  be  a  potential  for 
controversy  in  the  course  of  performing 
Government  contracts  or  submitting 
proposals  or  reports  to  the  Government. 
In  its  place.  OGE  has  provided  example 
5,  following  proposed  §  2641.201(e)(2). 
in  order  to  emphasize  the  limits  on 
communications  during  the 
performance  of  contracts,  particularly  in 
the  difficult  area  of  contracts  to  perform 
professional  or  managerial  studies  or 
similarservices  for  the  Government. 
Proposed  examples  3  and  7  also  provide 
additional  guidance  concerning  the 
scope  of  permissible  contacts  in 
connection  with  Government  contracts. 

Some  of  the  situations  addressed  in 
proposed  §2641. 201(e)(2)  pertain  to 
communications  and  appearances  that 
involve  certain  types  of  factual 
statements  or  questions,  e.g.,  proposed 
§  2641.201(e)(2)(ii).  OGE  has  long 
recognized  that  certain  statements  of 
fact,  in  appropriate  circumstances,  do 
not  necessarily  involve  an  intent  to 
influence  the  United  States.  See.  e.gi, 
OGE  Informal  Advisory  Letter  80  x  9. 
Factual  statements,  however,  are  not  per 
se  excluded  from  section  207(a).  Factual 
disputes  often  are  the  heart  of  a  given 
controversy,  and  a  former  employee's 


Federal  Register/ Vol.  68,  No.  32 /Tuesday,  February  18,  2003 /Proposed  Rules 


7851 


characterization  of  the  material  fects  can 
be  a  form  of  advocacy.  See,  e.g., 
proposed  §  2641.201(e)(2)  (example  4) 
(dealing  with  efforts  to  persuade 
Government  of  safety  and  efficacy  of 
new  drug  based  on  presentation  of 
testing  data).  Congress  recognized  this 
by  providing  exceptions  to  section  207. 
such  as  the  exceptions  for  scientific  or 
technological  information  and 
testimony  under  oath,  which  permit 
certain  factual  statements,  but  only 
under  specified  safeguards.  See 
propos^  §  2641.301(e)  and  (f).  It  is  clear 
that  factual  statements  may  be  made 
with  the  intent  to  influence  the 
Government,  if  they  are  made  for  the 
purpose  of  seeking  discretionary 
Government  action  or  affecting 
Government  action  in  connection  with 
an  issue  or  aspect  of  a  matter  involving 
an  appreciable  element  of  dispute. 
Therefore.  OGE  was  careful,  in  various 
proposed  textual  provisions  and 
examples  pertaining  to  factual 
statements  (or  appearances  in 
connection  with  factual  matters),  to 
include  circumstances  that  specifically 
would  indicate  that  there  is  no  intent  to 
influence. 

A  word  of  caution  is  in  order  with 
respect  to  the  application  of  proposed 
§  2641.201(e)(1)  and  (2).  The  presence  or 
absence  of  the  intent  to  influence 
typically  will  be  based  on  a 
consideration  of  all  the  relevant 
circumstances  in  a  given  case.  The  facts 
of  each  case  should  be  examined 
carefully,  therefore,  before  any 
conclusion  is  reached  that  a  particular 
activity  would  fall  within  any  of  the 
provisions  of  proposed  §  2641.201(e)(2) 
indicating  no  intent  to  influence,  or 
would  more  correctly  be  viewed  as 
meeting  the  test  for  the  intent  to 
influence  in  proposed  §  2641.201(e)(1). 

Proposed  §  2641.201(e)(3)  makes 
explicit  a  principle  that  was  already 
implicit  in  the  prior  section  207 
regulations.  See  §  2637.201(b)(5) 
(example  1).  This  provision  recognizes 
that  certain  communications  or 
appearances  may  commence  without 
any  intent  to  influence  the  Government, 
but  may  take  on  a  different  character  if 
unforeseen  disputes  or  other  changed 
circumstances  arise.  In  these  cases,  the 
former  employee  must  refrain  from  any 
further  commimication  or  appearance  if 
it  becomes  apparent  that  such  further 
contact  would  be  made  with  the  intent 
to  influence. 

Proposed  §  2641.201(e)(4)  emphasizes 
that  a  mere  appearance,  even  without 
any  accompanying  communication  by 
the  former  employee,  may  be  prohibited 
by  section  207(a).  As  one  court  put  it. 
applying  the  pre-1989  language,  a 
representational  appearance  by  a  former 


employee  may  be  covered  "with  or 
without  speaking  for  the  client."  United 
States  v.  Coleman,  805  F.2d  474,  480 
(3d  Cir.  1986)."  Phrased  another  way, 
silent  appearances  can  be  made  with  the 
intent  to  influence.  This  conclusion  is 
compelled  by  the  language  and  history 
of  the  statute.  The  language  of  section 
207(a)(1)  explicitly  covers  former 
employees  who  make,  "with  the  intent 
to  influence,  any  communication  to  or 
appearance  before"  the  Government 
(emphasis  added).  Historically,  as 
discussed  above,  representational 
appearances  actually  were  covered  per 
se,  even  without  any  explicit 
requirement  of  "intent  to  influence," 
although  it  was  recognized  even  prior  to 
the' 1989  amendments  that  the 
appearance  must  have  been  made  under 
circumstances  involving  "at  least 
inchoate  adversariness."  2  Op.  Off. 
Legal  Counsel  at  316.  There  is  nothing 
in  the  legislative  history  of  the  1989  Act 
to  indicate  that  the  addition  of  an 
explicit  "intent  to  influence"  element  in 
connection  with  appearances  was 
intended  to  relax  the  restriction  on 
representational  appearances  as  it  had 
been  imderstood  previously. 

The  question  becomes,  then,  what 
cdrcumstances  would  indicate  that 
physical  presence  alone,  vidthout  any 
substantive  communication,  is  intended 
to  influence  the  Government?  The 
second  sentence  of  proposed 
§  2641.201(e)(4)  provides  a 
nonexhaustive  list  of  factors  that  can  be 
relevant  to  such  determinations.  Many 
of  these  factors  are  derived  from  judicial 
and  administrative  precedents.  See,  e.g., 
Cokman,  supra;  United  States  v. 
Scbaltenbrand,  930  F.2d  1554  (11th  Cir. 
1991);  OGE  hiformal  Advisory  Letter  82 
x  7.  Although  no  one  factor  is 
necessarily  determinative,  these  and  any 
other  relevant  factors  should  be 
considered  in  light  of  the  totality  of  the 
circumstances  in  a  given  case. 

Proposed  §2641. 201(f)— To  or  Before  an 
Employee  of  the  United  States 

The  post-Ethics  Reform  Act  of  1989 
version  of  18  U.S.C.  207(a)(1)  prohibits 
commimications  to  or  appearances 
before  any  "officer  or  employee"  of  any 
"department,  agency,  court,  or  court- 
martial  of  the  United  States  or  the 
District  of  Columbia  *  *  *."  The  prior 
version  of  the  permanent  bar  had  also 
prohibited  communications  to  and 
appearances  before  "any  civil,  military, 
or  naval  commission  of  the  United 
States  or  the  District  of  Columbia,  or  any 


*  Coleman  involved  the  application  of  former  18 
U.S.C.  207(b)(1),  but  that  statute  contained  the  same 
language  concerning  the  representational  conduct 
prohibited  as  section  207(a),  prior  to  the  1989 
amendments. 


officer  or  employee  thereof."  We  believe 
the  current  version  of  the  permanent  bar 
no  longer  lists  "civil,  military,  or  naval  ^ 
commission"  because  these 
commissions  are  encompassed  within 
the  remaining  terms.  For  purposes  of 
summarizing  the  section  207(a)(1) 
restriction  as  briefly  as  possible  at 
proposed  §  2641.201(a),  we  refer  to  an 
employee  "of  the  United  States"  rather 
than  repeating  the  words  "department, 
agency,  court,  or  court-martial." 
Proposed  §  2641.201(f)  is  titled 
accordingly.  Although  a  court-martial  is 
held  under  the  auspices  of  a 
department,  we  chose  to  specifically  list 
this  forum  in  order  to  avoid  possible 
confusion.  Moreover,  proposed 
§  2641.201(f)  does  not  distinguish 
between  "department"  and  "agency," 
because  the  definition  of  "agency" 
includes  "department."  See  proposed 
§2641.104. 

The  term  "employee  of  the  United 
States"  is  defined  at  proposed 
§  2641.201(f)(1)  for  purposes  of 
identifying  those  individuals  with 
whom  post-employment  contact  is 
restricted.  The  proposed  definition 
specifically  includes  an  individual  who, 
imderB  U.S.C.  3374(a),  is  considered  an 
employee  because  appointed  or  detailed 
under  the  IPA.  Pursuant  to  18  U.S.C.  f 
207(i){l)(A),  it  also  encompasses  the 
President  and  the  Vice  President. 
Section  207(i)(l){A)  specifically  states 
that  "the  term  "officer  or  employee," 
when  used  to  describe  the  person  to 
whom  a  communication  is  made  or 
before  whom  an  appearance  is  made 
*  *  *  shall  include  in  subsections  (a), 
(c),  and  (d),  the  President  and  the  Vice 
President." 

More  generally,  the  proposed 
definition  of  "employee  of  the  United 
States"  at  §  2641.201(f)(1)  includes  any 
"Federal  employee"  who  is  "employed 
by"  an  agency,  court,  or  court-martial. 
Our  choice  of  words  was  guided  by  a 
number  of  factors.  First,  18  U.S.C. 
207(a)(1)  states  that  a  communication  or 
appearance  is  barred  only  if  directed  to 
an  "employee"  of  a  department,  agency, 
court,  or  court-martial.  We  specifically 
intend  that  the  words  "employed  by" 
would  exclude  from  the  scope  of  section 
207(a)  those  communications^  directed 
to  a  non-Federal  employee  who  happens 
to  be  serving  in  a  department,  agency, 
court,  or  court-martial.  However,  as 
illustrated  in  proposed  example  7 
following  §  2641.201(f),  we  recognize 
that  there  may  be  circumstances  in 
which  a  communication  to  a  non- 
Federal  employee  is  actually  directed  to 
a  Federal  employee. 

Proposed  §2641. 201(f)(l)(i)  specifies 
that  an  agency  encompasses  a 
Government  corporation.  While  the 
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term  agency  encompasses  any 
independent  agency,  proposed 
§2641.201({)(l)(ii)  emphasizes  that  the 
representational  bar  extends  to  contacts 
with  employees  of  an  independent 
agency  in  any  of  the  three  branches  of 
the  Federal  Government.  Notably, 
proposed  example  1  following 
§2641.201(0  as  proposed  would 
highlight  the  fact  that  Members  of 
Congress  and  their  staffs  are  not 
employees  of  an  independent  agency  in 
the  legislative  branch.  Proposed 
§2641.201{f)(l)(iii)  modifies  the  term 
"court"  with  the  adjective  "Federal"  in 
order  to  distinguish  State  or  other  non- 
Federal  courts.  Of  course,  as  has  been 
described  in  several  OGE  Informal 
Advisory  Letters,  a  communication 
made  in  a  court  has  "the  additional 
unavoidable  intent  of  attempting  to 
influence  and  to  persuade"  a  Federal 
party  in  the  lawsuit,  regardless  of  the 
forum.  OGE  Informal  Advisory  Letter  80 
X  6.  Moreover,  a  former  employee  may 
be  prohibited  from  contacting  Federal 
employees  for  use  as  witnesses  or 
otherwise  in  connection  with  a  lawsuit 
in  State  court.  OG^  Informal  Advisory 
Letter  82  x  13. 

Proposed  §  2641. 201  (fKl)  omits  the 
District  of  Columbia  from  the  list  of 
entities  to  or  before  which 
communications  and  appearances  may 
not  be  made.  As  clarified  in  18  U.S.C. 
207(a)(3),  the  District  of  Columbia  is 
listed  in  section  207(a)(1)  merely  as  a 
consequence  of  the  permanent  bar's 
applicability  to  former  District  of 
Columbia  employees.  Thus,  a  former 
employee  of  the  District  of  Columbia  is 
covered  by  section  207(a)(1)  in  relation 
to  contacts  back  to  the  government  of 
the  District  of  Columbia,  but  former 
employees  of  the  executive  branch  (and 
of  independent  agencies)  are  not 
restricted  by  section  207(a)(1)  from 
contacting  employees  of  the  District  of 
Columbia. 

Oiu-  definition  of  "to  or  before"  in 
proposed  §2641. 201(f)(2)(i)  indicates 
that  a  communication  or  appearance 
will  be  considered  directed  to  an 
employee  of  an  agency,  court,  or  court- 
martial  even  though  not  addressed  to 
any  particular  employee  of  the  entity. 
We  believe  it  would  be  inconsistent 
with  the  purpose  of  18  U.S.C.  207  to 
permit  communications  to  a  Federal 
'  entity  merely  because  they  are  not 
addressed  to  a  named  individual. 

In  proposed  §2641. 201(f)(2)(ii),  we 
specify  that  a  communication  or 
appearance  must  be  directed  to  an 
employee  "in  his  capacity  as  an 
employee  of  an  agency,  court,  or  court- 
martial.  Proposed  examples  2,  3,  and  4 
following  proposed  §  2641.201(f)  are 
illustrative.  While  a  former  employee  is 


not  prohibited  from  lobbying  a 
legislative  branch  employee  at  a 
meeting,  example  2  emphasizes  that  a 
former  employee  may  not  try  to 
influence  an  employee  of  an    ' 
independent  agency  who  is 
participating  in  the  same  meeting. 
Example  3  indicates  that  the  permanent 
bar  would  extend  to  conununications 
directed  to  an  executive  branch 
employee  who  is  assigned  by  his  agency 
to  carry  out  official  Government  duties 
as  a  member  of  the  Board  of  Directors 
of  a  non-Federal  entity.  The  employee 
would  be  acting  in  his  capacity  as  an 
executive  branch  employee  even  when, 
as  in  the  proposed  example,  he  is 
considering  a  specific  issue  of  most 
interest  to  the  private  sector  entity. 
(Separately,  of  course,  the  issue  must  be 
of  direct  and  substantial  interest  to  the 
current  employee's  agency,  as  described 
in  proposed  §  2641.201(j).)  The 
proposed  wording  of  §  2641.201(f)(2)(ii) 
is  also  intended  to  address  the  situation 
in  which  a  former  employee  directs  a 
communication  to  a  former  employee  in 
a  social  setting.  Although  the  current 
Federal  Communications  Commission 
(FCC)  employee  in  proposed  example  4 
is  "off-duty"  at  the  cocktail  party,  the 
former  employee  nevertheless  directs 
his  communication  to  the  FCC 
employee  in  his  capacity  as  an 
employee  of  that  agency. 

As  proposed,  §2641. 201(f){2)(ii) 
indicates  that  a  former  employee  does 
not  "direct"  his  communication  to  a 
mere  bystander.  Beyond  this,  we 
considered  whether  18  U.S.C.  207(a)(1) 
should  be  interpreted  as  also  not 
extending  to  a  variety  of  situations  in 
which  a  former  employee  directs  a 
communication  to  a  current  employee 
who  has  no  official  role  in  a  forum,  yet 
who  is  participating  in  the  forum  as 
more  than  a  mere  bystander.  We 
considered,  for  example,  a  number  of 
situations  in  which  a  communication  is 
directed  to  an  assembled  group.  As  we 
observed  in  OGE  Informal  Advisory 
Letter  81  x  5(1)  in  relation  to  the  scope 
of  section  207(c),  the  concern  is  the 
extent  to  which  section  207  "might 
require  [a  former  employee)  to  siu^ey 
who  his  audience  was  before  he  argaed 
a  certain  position  to  any  group  of 
individuals." 

Proposed  §  2641.201(f)(3)  permits  a 
former  employee  to  serve  as  a  speaker 
if  the  forum  "(ijs  not  sponsored  or  co- 
sponsored  by  an  entity  specified  in 
paragraphs  2641.201(f)(l)(i)-(iv)  of  this 
section,  [ils  attended  by  a  large  number 
of  people,  and  [a]  significant  proportion 
of  those  attending  are  not  employees  of 
the  United  States  "  See  OGE  Informal 
Advisory  Letters  81  x  5(1).  81  x  5(2),  It 
is  our  intention  that  former  employees 


not  be  prohibited  from  addressing  what 
are  essentially  public  forums.  The 
regulation  may  depart  somewhat  from 
past  guidance  in  that  it  states  that 
employees  otherwise  permitted  to 
address  such  fora  may  engage  in  debate 
with  any  other  panel  participants  or 
with  members  of  the  audience  who 
happen  to  be  current  employees  without 
fear  of  being  found  to  have  made  a 
prohibited  communication.  In  a  public 
setting  outside  the  context  of  official 
decision-making,  such  incidental 
exchanges  between  participants  are  still 
primarily  directed  towards  the 
audience. 

Under  proposed  §  2641.201(f)(3), 
private  sector  sponsorship  of  a  forum, 
standing  alone,  does  not  free  a  speaker 
or  panel  participant  from  his  post- 
employment  restrictions.  The  forum 
must  be  in  the  nature  of  a  conference, 
seminar,  or  similar  forum;  the  audience 
must  be  large;  and  a  significant 
proportion  of  attendees  must  be  persons 
other  than  Federal  employees.  We 
considered  whether  to  specify  a 
minimum  number  of  attendees  and/or  a 
maximum  percentage  of  Federal 
employee  attendees.  In  some  settings,  a 
communication  is  directed  to  so  wide 
an  audience  that  it  cannot  be  said  to  be 
made  "to"  Federal  employees  in  the 
audience.  And  while  some  audiences 
will  plainly  fall  on  one  side  or  the  other 
of  a  line  drawn  for  this  purpose,  a. 
precise  line  as  to  the  size  and 
composition  of  such  an  audience  caxmot 
be  drawn.  Former  employees  should 
appreciate  the  risks  of  violating  section 
207  before  agreeing  to  address  a  forum 
when  it  is  unclear  whether  proposed 
§  2641.201(f)(3)  applies.  In  this  regard, 
former  employees  may  be  guided  by  the 
si2%  of  the  conference  and  the 
proportion  of  non-employee  attendees 
in  proposed  example  5. 

"The  regulation  would  deal  with 
published  writings  in  a  similar  fashion. 
A  former  employee  may  "permit  the 
broadcast  or  publication  of  a 
commentary  provided  that  it  is 
broadcast  or  appears  in  a  newspaper, 
periodical,  or  similar  widely-avaulable 
publication." 

As  proposed  example  7  would 
indicate,  a  communication  can  be  made 
"to"  an  employee  of  the  United  States 
if  it  is  conveyed  through  an 
intermediary  with  the  intent  that  the 
information  be  attributed  to  the  former 
employee.  A  similar  point  is  discussed 
above  in  connection  with  proposed 
example  5  following  §  2641.201(d)  as 
proposed,  which  would  illustrate  the 
distinction  between  permissible  behind- 
the-scenes  activity  and  communications 
directed  to  the  Government. 
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Proposed  §2641. 201(g)— On  Behalf  of 
Any  Other  Person 

Proposed  §  2641.201(g)  defines  the 
phrase  "on  behalf  of  for  purposes  of  18 
U.S.C.  207(a){l),  (a)(2).  (c)  and  (d).  As 
enacted  in  1962,  the  lifetime  restriction 
originally  barred  a  former  employee 
from  acting  as  "agent  or  attorney"  for 
anyone.  Similarly,  the  predecessor  of 
current  section  207(a)(2),  concerning 
matters  under  an  employee's  official 
responsibility,  originally  barred  a  former 
employee  from  appearing  personally  as 
"agent  or  attorney."  These  restrictions 
were  amended  by  the  Ethics  in 
Government  Act  of  1978  to  extend  to  the 
former  employee  who  acts  "as  agent  or 
attorney  for.  or  otherwise  represents, 
any  other  person  *  *  *  in  any  formal  or 
informal  appearance  •  *  *  or  *   *  * 
makes  any  oral  or  urritten 
communication  on  behalf  of  any  other 
person."  Congress  used  this  same 
language  in  1978  when  it  enacted 
section  207(c).  the  one-year  "cooling- 
off  restriction  applicable  to  former 
senior  employees.  Since  the  Ethics 
Reform  Act  of  1989,  these  three 
restrictions  have  barred  a  former 
employee  from  making  any 
"communication  to  or  appearance 
before"  an  employee  of  the  United 
States  "on  behalf  of  any  other  person. 
The  same  language  appears  in  section 
207(d),  the  one-year  cooling-off 
restriction  applicable  to  former  very 
senior  employees. 

We  determined  that  a  communication 
or  appearance  that  is  in  the  interest  of 
another  person  is  not  sufficient  to  be 
considered  "on  behalf  of  that  person. 
Accordingly,  the  proposed  definition  at 
§  2641.201(g)(1)  states  that  "[a]  former 
employee  does  not  act  on  behalf  of 
another  merely  because  his 
conununication  or  appearance  is 
consistent  with  the  interests  of  the  other 
person,  is  in  support  of  the  other 
person,  or  may  cause  the  other  person 
to  derive  a  benefit  as  a  consequence  of 
the  former  employee's  activity."  While 
we  recognize  that  the  terms  "agent"  and 
"attorney"  no  longer  appear  in  the 
current  version  of  the  permanent,  two- 
year,  or  one-year  cooling-off  restrictions, 
proposed  §  2641.201(g)(1)  indicates  that 
when  a  former  employee  acts  as 
another's  "agent"  or  "attorney,"  he 
necessarily  acts  on  behalf  of  the 
principal.  Even  when  a  former 
employee  is  not  acting  as  an  agent  or  . 
attorney,  however,  proposed 
§  2641.201(g)(1)  recognizes  that  a  former 
employee  may  nevertheless  act  on 
behalf  of  another  provided  the  criteria  at 
proposed  §  2641.201(g)(l)(i)  and  (ii)  are 
satisfied.  As  specified  in  proposed 
§  2641.201(g)(l)(i),  the  former  employee 


must  be  acting  with  the  consent,  express 
or  implied,  of  the  other  person.  And,  as 
specified  in  proposed 
§  2641.201(g)(l)(ii),  the  former  employee 
must  be  subject  to  some  degree  of 
control  or  direction  by  the  other  person 
in  relation  to  the  conunimication  or 
appearance. 

"The  former  employee  in  example  2 
following  proposed  §  2641.201(g)  has 
broad  authority  to  further  the  interest  of 
the  organization  with  which  she  is 
serving  as  a  volunteer.  For  piuposes  of 
the  consent  requirement  in  proposed 
§  2641.201(g)(l)(i),  the  organization  is 
deemed  to  have  consented  to  her 
dispatch  of  the  letter  to  the  Government. 
In  contrast,  the  circumstances  in 
proposed  example  3  would  indicate  that 
the  former  employee  is  not  acting  on 
behalf  of  the  nonprofit  group  widi 
which  he  is  serving  as  an  employee. 

OGE  has  fielded  many  questions  from 
agencies  that  wish  to  contact  former 
employees  who  have  gone  to  work  for 
private  sector  employers.  We  have 
generally  been  counseling  that  all 
relevant  factors  must  be  considered, 
including  the  relationship  between  the 
conunimication  or  appearance  and  any 
related  interest  of  the  former  employee's 
new  employer  or  other  organization 
with  which  he  is  affiliated.  See,  e.g., 
OGE  Informal  Advisory  Letter  97  x  9. 
We  believe  that  the  focus  on  the  two 
factors  at  proposed  §  2R41. 201(g)(1) 
would  make  certain  contacts  between  an 
agency  and  its  former  employee  less 
problematic  and  would  allow  OGE  and 
agency  ethics  officials  to  adyise 
accordingly. 

An  appearance  or  conunimication  is 
barred  by  18  U.S.C.  207(a)(1),  (a)(2),  (c), 
or  (d)  only  if  made  on  behalf  of  "any 
other  person."  Proposed 
§  2641.201(g)(2)  cross-references  the 
definition  of  "person"  in  proposed 
§  2641.104,  but  specifically  states  that 
self-representation  is  not  prohibited. 
Proposed  example  1  following  proposed 
§  2641.201(g)  is  illustrative.  Proposed 
§  2641.201(g)(2)  also  includes  a 
reference  to  sole  proprietorships  that  is 
intended  to  distinguish  that  form  of 
business  enterprise  from  partnerships 
and  corporations  for  purposes  of  the 
"exception"  for  self-representation.  The 
proposed  rule  reflects  that  a  corporation 
is  a  person  separate  fit)m  its  owner  or 
owners.  As  a  result,  if  a  former 
employee  chooses  to  incorporate  his 
consulting  business,  he  must  ensure  that 
his  conununications  with  the 
Government  do  not  run  afoul  of  the 
post-employment  statute's  requirements 
since  he  will  be  representing  another 
"person."  On  the  other  hand,  if  the 
same  former  employee  had  chosen  not 
to  incorporate  his  business,  he  would  be 


bee  to  interact  with  current  Govenunent 
employees  without  fear  of  violating 
section  207(a)(1)  since  he  would  be 
representing  only  himself. 

Proposed  §  264 1 .201(h)— Patiicular 
Matter  Involving  Specific  Parties 

Proposed  §  2641.201(h)  explains  a 
concept  that  has  been  central  to  the 
understanding  of  18  U.S.C.  207  since  its 
original  enactment  in  1962.  The  phrase 
"particular  matter"  is  broadly  defined  in 
section  207(i)(3)  to  include  "any 
investigation,  application,  request  for  a 
ruling  or  determination,  rulemaking, 
contract,  controversy,  claim,  charge, 
accusation,  arrest,  or  judicial  or  other 
proceeding."  In  section  207(a)(1)  and 
(2),  however,  particular  matter  is 
modified  by  the  additional  phrase 
"which  involved  a  specific  party  or 
specific  parties."  See  B.  Manning, 
Federal  Conflict  of  Interest  Law  204 
(1964)  (explaining  significance  of  the 
phrase);  2  Op.  O.L.C.  151  (1978)  (same). 
Proposed  §  2641.201(h)  is  intended  to 
explain  the  nature  and  scope  of  this 
statutory  element. 

The  proposed  regulation  uses  * 

basically  the  same  test  for  particular 
matters  involving  specific  parties  that  is 
used  in  5  CFR  2637.201(c).  Proposed 
§  2641.201(h)(1)  states:  "These  matters 
involve  a  specific  activity  or 
undertaking  affecting  the  legal  rights  of 
the  parties  or  an  isolatable  transaction 
or  delated  set  of  transactions  between 
identified  parties,  such  as  a  specific . 
contract,  grant,  license,  product 
approval  application,  enforcement 
action,  administrative  adjudication,  or 
court  case."  One  minor  change  worth 
noting  is  that  the  proposed  regulation 
speaks  of  "identified"  parties,  whereas 
section  2637.201(c)(1)  used  the  term 
"identifiable"  parties  (following 
identical  language  originally  found  in  B. 
Manning,  supra,  at  204).  This  change  is 
consistent  with  the  more  recent 
definition  of  particular  matter  involving 
specific  parties  in  5  CFR  2640.102(1). 
See  60  FR  47207,  47211  n.l  (September 
11,  1995).  The  use  of  "identified," 
rather  than  "identifiable,"  is  intended  to 
distinguish  more  clearly  between 
particular  matters  involving  specific 
parties  and  mere  "particular  matters," 
which  are  described  elsewhere  as 
including  matters  of  general 
applicability  that  focus  "on  the  interests 
of  a  discrete  and  identifiable  class  of 
persons"  but  do  not  involve  specific 
parties.  5  CFR  2640.102(m)  (emphasis 
added).  See  also  5  CFR  2640.103(a)(1); 
5  CFR  2635.402(b)(3).  The  use  of  the 
term  "identified,"  however,  does  not 
mean  that  a  matter  will  lack  specific 
parties  just  because  the  name  of  a  party 
is  not  disclosed  to  the  Government,  as 
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where  an  agent  represents  an  unn^amed 
principal. 

Consistent  with  this  basic  test  and 
with  §  2637.201(c)(1),  proposed 
§  2641.201(h)(2)  confirms  that  matters  of 
general  applicability  are  not  particular 
matters  involving  specific  parties.  See 
also  Shakeproof  Indus.  Prod.  Div.  of  III. 
Tool  Works,  Inc.  v.  Department  of 
Commerce.  104  F.3d  1309.  1313-14 
(Fed.  Cir.  1997).  As  illustrated  by  the 
examples  following  this  provision, 
section  207(a)  ordinarily  does  not 
prohibit  former  employees  from  making 
representations  in  coimection  with 
general  rulemaking,  policy  and 
legislative  matters,  notwithstanding  any 
personal  and  substantial  participation  or 
official  responsibility  they  may  have 
had  with  respect  to  such  matters  as  a 
Federal  employee. 

Proposed  §  2641.201(h)(3)  indicates 
that  specific  parties  must  be  involved, 
under  section  207(a),  both  at  the  time 
the  former  employee  was  involved  in 
the  matter  and  at  the  time  of  the  post- 
employment  representation.  This 
reflects  a  longstanding  interpretation  of 
section  207(a),  which  was  codified  in  5 
CFR  2637.201(c)(4).  Nevertheless,  the 
Ethics  Reform  Act  of  1989  made  certain 
adjustments  to  the  grammatical 
structure  of  section  207(a)  that  may 
require  some  explanation.  Prior  to  the 
1989  Act.  section  207(a)  read,  in 
pertinent  part:  "Whoever  *   *  * 
knowingly  acts  as  agent  or  attorney  for, 
or  otherwise  represents,  any  other 
person  *   *   *  in  connection  with  any 

*  *   *  particular  matter  involving 
specific  parties  *   *   *  in  which  he 
participated  personally  and 
substantially  as  an  officer  or  employee 

*  *   *."  In  1989,  the  language  pertaining 
to  specific  parties  was  broken  out  and 
moved  to  its  own  lettered  subparagraph, 
which  now  reads:  "(C)  which  involved 

a  specific  party  or  specific  parties  at  the 
time  of  such  participation."  18  U.S.C. 
207(a)(1)(c)  (emphasis  added). ^  Based 
on  the  legislative  history,  it  appears  that 
the  amendment  was  intended  simply  to 
resolve  any  doubt  that  specific  parties 
must  have  been  involved  at  the  time 
that  the  former  employee  participated  in 
the  matter,  not  to  cast  doubt  on  the  well- 
understood  requirement  that  specific 
parties  must  be  involved  at  the  tijne  of 
the  representation.® 


Proposed  §  2641.201(h)(4)  pertains  to 
the  related  issue  of  when  specific 
parties  can  be  said  to  be  involved  in  a 
particular  matter.  Section  207(a)  can 
apply  to  participation  in  preliminary  or 
informal  stages  of  a  particular  matter. 
See.  e.g..  2  Op.  O.L.C.  313  (1978). 
Consequently  it  becomes  important  to 
determine,  in  light  of  the  facts 
surrounding  a  given  matter,  at  what 
point  specific  parties  are  first  identified. 
Proposed  §  2641.201(h)(4)  and  the 
examples  that  follow  are  intended  to 
provide  guidance  in  making  such 
determinations.  In  addition  to  general 
guidance  applicable  to  all  types  of 
matters,  the  proposed  regulation  also 
provides  more  specific  guidance  with 
respect  to  contracts,  grants,  and  other 
agreements,  which  historically  have 
posed  some  of  the  most  difficult  and 
recurring  questions.  See  OGE  Informal 
Advisory  Letter  96  x  21. 

Another  set  of  difficult  and  recurring 
questions  is  addressed  by  proposed 
§  2641.201(h)(5),  v^ich  explains  the 
requirement  that  the  same  particular 
matter  must  be  involved  both  at  the  time 
of  the  former  employee's  Government 
service  and  at  the  time  of  post- 
employment  representation.  The 
proposed  regulation  uses  substantially 
the  same  test  as  5  CFR  2637.201(c)(4), 
including  a  similar  list  of  factors  that 
should  be  taken  into  consideration, 
where  relevant,  in  determinations  as  to 
whether  two  matters  constitute  the  same 
particular  matter  involving  specific 
parties.  The  proposed  examples 
following  proposed  §  2641.201(h)(5) 
would  illustrate  the  application  of  some 


*  Similar  language  was  enacted  in  1989  in  section 
207(a)(2j(C),  which  pertains  to  particular  matters 
pending  under  an  employee's  official  responsibility: 
"(C)  which  involved  a  specific  party  or  specific 
parties  at  the  time  it  was  so  pending  (emphasis 
added)." 

"The  leading  Senate  proponent  of  the  1989 
amendments  stated  that  many  of  the  changes  to 
section  207  "simply  reflect  an  effort  to  make  the 
statute  more  readable."  135  Cong.  Rec.  S15954 


(November  17.  1989)  (remarks  of  Sen.  Levin). 
Senator  Levin  also  entered  into  the  record  a  section- 
by-section  analysis  stating  that  section  207(a)(1)  is 
"similar  to  current  law"  and  describing  it  as  a 
prohibition  against  "lobbying  *   *   *  on  a  particular 
matter  involving  specific  parties."  id.,  which 
suggests  this  was  not  a  novel  effort  to  cover  matters 
that  do  not  involve  specific  parties  at  the  time  of 
the  lobbying.  Furthermore,  the  Department  of 
justice  testified  at  a  1989  hearing  with  respect  to 
H.R.  9,  which  contained  the  same  language  as  the 
enacted  amendments  concerning  the  timing  of  the 
specific  parties  requirement.  The  justice 
Department  commented  on  this  aspect  of  the 
proposal  and  specifically  noted  its  consistency  with 
the  OGE  regulation  discussed  above:  "The 
requirement  that  a  specific  party  must  have  been 
involved  at  the  time  of  the  employee's  government 
service  clarifies  present  law  in  a  way  that  is 
consistent  with  current  regulations.  It  means,  for 
example,  that  a  Government  employee  who  helped 
develop  a  set  of  regulations  or  policies  is  not 
precluded  from  becoming  involved  in  a  particular 
case  or  matter  involving  the  application  of  the 
regulation  or  policy.  See  5  CFR  737.5  (c)|now  5  CFR 
2637.201(c)l."  Hearings  Before  the  Subcommittee 
on  Administrative  Law  and  Governmental  Relations 
of  the  Cjjmmittee  on  the  judiciary.  House  of 
Representatives,  on  H.R.  2267  and  Related  Bills: 
Post-Employment  Restrictions  Act  of  1989.  101st 
Cong..  1st  Sess.  151  (April  27.  1989)( statement  of 
John  C.  Keeney.  Deputy  Assistant  Attorney  General, 
Criminal  Division). 


of  these  factors  and  draw  on  various 
administrative  and  judicial  precedents. 
E.g..  United  States  v.  Medico  Indus., 
Inc..  784  F.2d  840  (7th  Cir.  1986);  CACI. 
Inc.-Fedeml  v.  United  States,  719  F.2d 
1567  (Fed.  Cir.  1983):  OGE  Informal 
Advisory  Letter  93  x  32.  For  purposes  of 
clarity,  one  factor  was  not  carried  over 
from  the  previous  list  in 
§  2637.201(c)(4).  namely,  "the 
continuing  existence  of  an  important 
Federal  interest";  this  factor  was 
thought  to  add  little  to  the  analysis  of  ^ 
section  207.  since  the  statute  already 
applies  only  to  matters  in  which  the 
United  States  is  a  party  or  at  least  has 
a  "direct  and  substantial  interest."  18 
U.S.C.  207(a)(1),  (a)(2). 

The  principle  reflected  in  proposed 
§  2641.105— that  the  primary 
responsibility  for  rendering  post- 
employment  advice  resides  in  the  ethics 
official  at  the  agency  where  the  former 
employee  served — is  particularly 
important  in  connection  with  these 
"same  particular  matter" 
determinations.  These  questions 
frequently  require  an  understanding  of 
the  specific  operations,  programs,  and 
missions  of  the  agencies  involved. 
Moreover,  there  is  judicial  recognition 
that  agency  determinations  with  respect 
to  the  "same  particular  matter"  element 
are  "entitled  to  weight."  CACI.  719  F.2d 
at  1576;  see  also  Shakeproof  104  F.3d 
at  1314.  This  is  not  to  suggest,  of  course, 
that  deference  to  the  agency  is  absolute. 
See,  e.g..  United  States  v.  Gonzalez- 
Florido.  986  F.Supp.  687  (D.P.R.  1997). 

Proposed  §2641.201  (i)— Participated 
Personally  and  Substantially 

Proposed  §  2641.201(1)  defines  the 
terms  "participate,"  "personally,"  and 
"substantially."  The  first  regulatory 
definition  of  these  terms  for  purposes  of 
18  U.S.C.  207  was  published  in  1980  at 
5  CFR  2637.201(d).  When  Congress 
amended  section  207  in  1989.  it  added 
a  statutory  definition  of  "participated" 
at  section  207(i)(2).  In  the  1990s.  OGE 
published  regulatory  guidance 
concerning  the  meaning  of  these  terms 
in  connection  with  its  implementation 
of  18  U.S.C.  208  at  5  CFR  part  2635  and 
5  CFR  part  2640.  The  current  definitions 
of  "personal  and  substantial"  at  5  CFR 
2635.401(b)(4)  and  "personal  and 
substantial  participation"  at  5  CFR 
2640.103(a)(2)  were  patterned  closely 
after  definitions  in  5  CFR  part  2637.  The 
language  of  proposed  §  2641.201(1) 
deviates  somewhat  from  the  language  of 
these  existing  OGE  regulations  for 
several  reasons.  First,  we  are  proposing 
to  more  clearly  separate  the  definitions 
of  the  terms  "participate."  "personally," 
and  "substantially."  We  would  also 
exactly  track  the  language  of  the 
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statutory  definition  of  "participated." 
More  significantly,  however,  we  are 
proposing  to  include  some  additional 
guidance  that  reflects  our  experience 
with  several  questions  arising  since 
publication  of  the  earlier  regulations. 

The  first  sentence  of  the  definition  of 
"participate"  at  proposed 
§  2641.201(i)(l)  is  from  18  U.S.C. 
207(i)(2).  Consistent  with  existing 
guidance  at  5  CFR  2637.201(d)(3),  the 
definition  then  indicates  that  to 
participate  can  also  mean  to 
"purposefully  forbear  in  order  to  affect 
the  outcome  of  a  matter."  The  proposed 
definition  also  distinguishes 
participation  from  mere  knowledge  of  a 
matter  and  from  the  definition  of 
"official  responsibility"  as  set  forth  in 
proposed  §2641. 202(j).  Additionally, 
the  proposed  definition  points  out  that 
an  employee  can  participate  in  a 
particular  matter  even  though  it  is  not 
pending  at  his  own  agency.  Finally,  it 
would  state  that  an  employee  does  not 
participate  in  a  particular  matter  within 
the  meaning  of  section  207(a)(1)  unless 
he  does  so  in  his  official  capacity. 

Under  the  proposed  definition  at 
§2641.201(i)(2),  to  participate 
"personally"  includes  the  direct  and 
active  supervision  of  others.  The 
existing  regulations  refer  to  active 
supervision  of  a  "subordinate."  As 
proposed,  §2641.201(i){2)  indicates  that 
the  person  supervised  need  not 
technically  be  a  subordinate.  An 
employee  may  participate  in  a  matter, 
for  example,  by  means  of  direct  and 
active  supervision  of  an  employee  who 
is  merely  on  loan  from  another  office. 
Separately,  we  are  also  proposing  to 
make  the  fairly  obvious  point  that  an 
employee  participates  in  a  matter 
whether  he  does  so  "individually  or  in 
combination  with  other  persons." 

The  definition  of  "substantially"  at 
proposed  §2641.201(i)(3)  closely  tracks 
the  definitions  of  that  term  in  5  CFR 
part  2635  and  5  CFR  part  2640. 
However,  we  are  proposing  to  insert  an 
additional  sentence  in  response  to  two 
recent  scenarios.  The  first  concerned  a 
former  employee's  involvement  as  a 
Government  employee  in  a  meeting 
with  a  private  sector  company.  The 
meeting  was  preliminary  to  the 
company's  submission  of  an  application 
to  the  Government.  The  former 
employee  was  willing  to  concede  that 
the  meeting  and  the  application  were 
the  same  "particular  matter."  He  argued, 
however,  that  the  meeting  constituted 
an  aspect  of  the  matter  that  was 
insignificant  in  relation  to  the 
application  process  as  a  whole  and  that 
the  former  employee's  participation 
was.  therefore,  insubstantial.  In  another 
case,  a  former  ^employee  argued  that  his 


participation  in  a  multi-million  dollar 
project  had  not  been  substantial  since 
the  dollar  value  of  the  aspect  of  the 
project  in  which  he  was  involved  was 
insignificant  in  relation  to  the  dollar 
value  of  the  project  as  a  whole.  The 
Office  of  Government  Ethics  rejected 
both  arguments,  noting  that  in  both 
cases  the  former  employee  had  made  a 
substantive  contribution  to  the  matter. 
As  we  propose  to  explain  in 
§  2641.201(1).  "[plrovided  that  an 
employee  participates  in  the  substantive 
merits  of  a  matter,  his  participation  may 
be  substantial  even  though  his  role  in 
the  matter,  or  the  aspect  of  the  matter  in 
which  he  is  participating,  may  be  minor 
in  relation  to  the  matter  as  a  whole." 

We  have  included  an  additional 
sentence  in  the  definition  at  proposed 
§  2641.20l(i)(3)  emphasizing  that 
participation  in  "peripheral"  aspects  of 
a  matter  or  in  aspects  not  directly 
involving  the  substantive  merits  of  a 
matter  is  not  substantial.  We  would 
note,  however,  that  such  an  aspect 
might  itself  constitute  a  particular 
matter  with  respect  to  which  the 
permanent  bar  might  apply.  This  is  set 
forth  in  5  CFR  2637.201(dj(2)  and 
example  1  following  5  CFR 
2637.201(d)(1). 

Although  reworded,  proposed 
examples  1  and  2  following  proposed 
§  2641.20lCi)  are  from  existing  5  CFR 
2637.201(c)  and  2637.201(d).  Proposed 
example  3  would  make  the  point  that  an 
employee's  participation  may  be 
substantial  even  though  her  role  in  the 
matter  may  be  minor  in  relation  to  the 
matter  as  a  whole. 

Proposed  §2641. 20l(j)— United  States  is 
a  Party  or  Has  a  Direct  and  Substantial 
Interest 

Finally,  proposed  §  2641.201(j) 
focuses  on  how  to  determine  whether 
the  United  States  is  a  party  or  has  a 
direct  and  substantial  interest  in  a 
particular  matter  at  the  time  of  a  former 
employee's  post-employment 
representational  activity. 

The  definition  of  "United  States"  at 
proposed  §  2641. 201  (j)(l)  is  intended  to 
encompass  the  entire  Federal 
Government.  As  explained  earlier  in 
connection  with  the  definitions  in 
proposed  §  2641.104.  we  cited  the 
definition  of  "Government  corporation" 
ia  18  U.S.C.  6  for  purposes  of  defining 
"United  States"  in  proposed 
§  2641.201(j)(l).  Also,  as  explained 
below  in  connection  with  proposed 
§  2641.301(a).  the  Government  of  the 
District  of  Columbia  is  not  encompassed 
by  the  term  United  States.  Separately, 
we  note  that  the  proposed  definition  of 
United  States  at  §  2641.201(j)(l) 
encompasses  the  entire  judicial  branch. 


Compare  proposed  §  2641.201(f)  which 
provides  that  a  representation  is  not 
made  "to"  an  employee  of  the  United 
States  unless  made,  inter  alia,  to  an 
employee  of  a  Federal  court.  The 
narrower  interpretation  in  proposed     • 
§  2641.201(f)  reflects  the  statutory 
language  "departinent,  agency,  court,  or 
court-martial" of  the  United  States"  in  18 
U.S.C.  207(a). 

Proposed  §2641. 201(j)(2)  specifically 
states  that  "the  United  States  is  neither 
a  party  to  nor  does  it  have  a  direct  and 
substantial  interest  in  a  particular 
matter  merely  because  a  Federal  statute 
is  at  issue  or  a  Federal  court  is  serving 
as  the  forum  for  resolution  of  the 
matter."  See.  e.g.,  14  Op.  Off.  Legal 
Counsel  O.L.C.  139  (June  7. 1990) 
(predecessors  to  18  U.S.C.  207(a)(1)  and 
(a)(2)  determined  not  to  bar  former 
employees  from  serving  as  trustees  in 
bankruptcy  cases  unless  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest  in  the  bankruptcy 
proceeding,  e.g.,  if  the  United  States  is 
a  creditor  of  the  estate.)  Of  course,  when 
a  former  employee  wishes  to  participate 
in  a  judicial  proceeding  concerning  the 
same  particular  matter  with  which  he 
was  involved  while  a  Government 
employee,  it  is  likely  that  his  former 
agency  will  be  a  party  to  or  have  a  direct 
and  substantial  interest  in  the  subject  of 
the  proceeding  or  that  the  agency  will 
itself  be  serving  as  the  forum. 

As  OGE  has  noted  in  relation  to  18 
U.S.C.  205,  determining  whether  or  not 
the  United  States  has  a  direct  and 
substantial  interest  in  a  particular 
matter  "may  not  be  easy."  OGE  Informal 
Advisory  Letter  94  x  7.  Proposed 
§  2641.201(j)(2)(i)  assigns  the  primary 
responsibility  for  coordinating  this 
determination  to  the  designated  agency 
ethics  official  at  the  former  employee's 
agency.  This  assignment  is  consistent 
with  the  DAEO's  responsibility,  as 
specified  in  proposed  §  2641.105(a),  to 
provide  advice  to  a  former  employee  of 
his  agency  or  to  the  individual's 
representative.  If  any  agency  has  a    ■ 
continuing  direct  and  substantial 
interest  in  a  matter,  we  suggest  that  it 
will  most  likely  be  the  agency  in  which 
the  matter  was  pending  when  the  former 
employee  worked  on  it  as  a  Government 
employee.  If  the  circumstances  suggest 
that  another  agency  may  have  a  direct 
and  substantial  interest  in  the  matter, 
the  DAEO  should  contact  an  agency 
ethics  official  at  the  other  agency. 
Moreover,  we  anticipate  that  an 
agency's  ethics  staff  will  need  only 
pursue  resolution  of  a  direct  and 
substantial  interest  issue  when  all  other 
elements  of  18  U.S.C.  207(a)(1)  or 
207(a)(2)  appear  satisfied. 
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As  proposed,  the  regulation  does  not 
establish  any  procedures  for  the  internal 
coordination  of  an  agency's  direct  and 
substantial  interest  determination. 
Under  proposed  §2641.201{j)(2){i).  it  is 
within  an  agency's  discretion  to 
determine  who  must  be  consulted 
within  the  agency  (or  any  department  of 
which  the  agency  is  a  part)  in  order  to 
determine  whether  the  agency  will 
assert  a  direct  and  substantial  interest  in 
a  particular  matter.  A  DAEO  may  accept 
the  assurance  of  another  agency's  DAEO 
(or  equivalent  official  in  the  legislative 
or  judicial  branch)  that  he  has  been 
authorized  by  competent  agency 
authority  to  convey  the  agency's  direct 
and  substantial  interest  determination. 

In  making  this  determination, 
proposed  §2641.201(j)(2)(ii)  provides 
that  appropriate  officials  shall  consider 
"all  relevant  factors."  Thus,  the 
proposed  factors  listed  in 
§2641.201(j)(2)(ii)(A)-(D)  are  not  all- 
inclusive.  We  specifically  seek  public 
comment  concerning  useful  revisions  or 
additions  to  our  proposed  list. 

Proposed  §2641.202—18  U.S.C. 
207(a)(2) 

All  relevant  statutory  changes  that 
were  made  to  18  U.S.C.  207(a)(1)  by  the 
Ethics  Reform  Act  of  1989  were  also 
made  to  section  207(a)(2).  formerly 
section  207(b)(i),  a  two-year  bar  which 
similarly  applies  to  all  "former 
employees."  Proposed  §  2641.202(b) 
provides  cross-references  to  the 
appropriate  paragraphs  of  proposed 
§  2641.301  for  each  of  the  exceptions 
and  waivers  that  in  certain 
circumstances  negate  the  prohibition 
contained  in  section  207(a)(2).  As 
sections  207(a)(1)  and  (a)(2)  are 
identical  except  for  their  duration  and 
the  degree  of  involvement  in  a 
particular  matter  during  Govenunent 
service  necessary  to  trigger  the 
restriction,  proposed  §  2641.202(dHi) 
cross-reference  relevant  portions  of 
proposed  §  2641.201  relating  to  the 
permanent  bar. 

Proposed  §  264 1 .201  (j)— Official 
Responsibility 

The  first  sentence  of  the  definition  of 
"official  responsibility"  in  proposed 
§  2641.202(j)(l)  quotes  the  statutory 
definition  of  the  term  in  18  U.S.C. 
202(b).  In  addition,  consistent  with 
existing  guidance  at  5  CFR  2637.202, 
proposed  §  2641.202(j)(l)  explains  that 
the  scope  of  an  employee's  official 
responsibility  is  ordinarily  determined 
by  statute,  regulation.  Executive  order, 
job  description,  or  delegation  of 
authority.  Example  1  following 
proposed  §2641. 202(j)  emphasizes  that 
subject  matter  jurisdiction  assigned  by 


position  description  is  not  removed 
from  the  scope  of  an  employee's  official 
responsibilities  merely  because  the 
employee  does  not  actually  exercise  his 
authority  to  direct  Government  action  in 
that  subject  area. 

Proposed  §  2641.202(j)(l),  drawing 
from  existing  5  CFR  2637.202(b)(2). 
emphasizes  the  potential  breadth  of  the 
term  "official  responsibility,"  noting 
that  "[a]ll  particular  matters  under 
consideration  in  an  agency  are  under 
the  official  responsibility  of  the  agency 
head  and  each  is  under  that  of  any 
intermediate  supervisor  who  supervises 
a  person,  including  a  subordinate,  who 
actually  participates  in  the  matter  or 
who  has  been  assigned  to  participate  in 
the  matter  within  the  scope  of  his 
duties"  (emphasis  added).  The 
highlighted  language  is  new.  It  is 
intended  to  make  clear  that  a  supervisor 
can  have  official  responsibility  for  a 
pending  matter  even  though  his 
subordinate  has  not  yet  retrieved  the 
assigned  matter  from  his  in-box  or, 
although  having  retrieved  it.  has  not  yet 
worked  on  it  "personally  and 
substantially."  This  language  would 
also  make  it  clear  that  a  supervisor  need 
not  have  personally  assigned  the  matter 
to  the  subordinate,  provided  the  matter 
is  pending  with  the  subordinate  and  it 
falls  within  the  scope  of  the 
subordinate's  official  duties.  Proposed 
example  3  would  emphasize  the 
requirement  that  the  assigned  matter  fall 
within  the  scope  of  the  supervised 
employee's  official  duties.  On  the  other 
hand,  the  pro[>osed  language  is  intended 
to  indicate  that  an  employee  can  have 
official  responsibility  for  a  matter  even 
though  he  exercises  only  nominal 
supervision  over  the  person  actually 
doing  the  work;  the  supervised 
employee  need  not  be  a  true 
subordinate.  Thus,  for  example,  OGE 
has  advised  that  a  former  employee  had 
official  responsibility  for  a  matter  even 
though  all  work  on  a  project  was  being 
accomplished  by  employees  "on  loan" 
fitjm  another  office. 

As  drafted,  proposed  §  2641.202(j) 
indicates  that  a  nonsupervisory 
subordinate  is  not  deemed  to  have 
official  responsibility  for  a  matter  to 
which  he  has  been  assigned,  whether  or 
not  he  has  begun  to  work  on  it.  But  see 
United  States  v.  Coleman,  805  F.2d  474 
(3d  Cir.  1986)  (affirming  conviction  of 
nonsupervisory  employee  for  violation 
of  18  U.S.C.  207(b)(i).  the  predecessor  to 
section  207(a)(2).)  Proposed  example  4 
following  proposed  §  2641.202(j) 
emphasizes,  however,  that  the  nature  of 
a  nonsupervisory  employee's 
participation  in  a  particular  matter 
could  potentially  make  her  subject  lo 


the  permanent  section  207(a)(1)  bar  as  to 
that  matter. 

Existing  5  CFR  2637.202(b)(3) 
provides  that  authority  for  an 
"ancillary"  consideration  does  not 
constitute  responsibility  for  the 
particular  matter  as  a  whole.  As 
proposed,  §  2641.202(j)(l)  continues  to 
make  the  point  that  responsibility  for 
ancillary  matters,  such  as  budgeting,  or 
equal  employment  considerations,  does 
not  constitute  official  responsibility  for 
the  whole  of  a  matter.  Proposed 
example  2  following  §  2641.202(j) 
illustrates  this  point.  The  proposed 
guidance  makes  the  additional  point 
that  responsibility  for  nonsubstantive 
aspects  of  a  matter  similarly  does  not 
cause  an  employee's  official 
responsibility  to  extend  to  the  whole  of 
a  substantive  matter. 

Guidance  in  proposed  §  2641.202(j)(2) 
concerning  the  meaning  of  "actually 
pending"  also  derives  from  existing 
guidance  in  5  CFR  2637.202.  New 
language  clarifies  that  a  supervisory 
employee  acquires  official  responsibility 
for  a  matter  as  soon  as  it  is  referred  to 
him  for  assignment,  regardless  of 
whether  he  subsequently  assigns  the 
matter  to  another  employee  or  retains  it 
for  his  own  action.  Thus,  proposed 
§2641.202(j)(2)  provides  that  a 
supervisory  employee  acquires  official 
responsibility  for  any  matter  referred  to 
the  employee  "for  assignment."  In 
proposed  example  5,  the  General 
Counsel  is  said  to  have  acquired  official 
responsibility  for  a  certain  matter  as 
soon  as  it  was  referred  to  him  as  an 
issue  requiring  action  by  the  legal 
department.  In  addition,  as  already 
noted,  the  proposed  guidance  notes  that 
there  is  no  requirement  that  a  matter 
have  been  pending  under  an 
individual's  official  responsibility  for 
any  particular  length  of  time.  See,  e.g., 
OGE  Informal  Advisory  Letter  94  x  13. 
In  proposed  example  5,  therefore,  it 
would  be  enough  that  the  particular 
matter  had  been  pending  under  the 
General  Counsel's  official  responsibility 
for  2  days.  Proposed  §  2641.202(j)(2) 
also  indicates  that  a  matter  remains  • 
pending  when  it  is  not  under  "active" 
consideration,  as  discussed  in  OGE 
Informal  Advisory  Letter  85  x  6. 
Proposed  example  6  is  a  reworded 
version  of  the  current  example 
following  5  CFR  2637.202(c). 

Proposed  §  2641.202(j)(3)  addresses 
the  applicability  of  section  207(a)(2) 
with  respect  to  particular  matters  that 
fell  within  an  employee's  official 
responsibility  only  by  virtue  of  a 
temporary  assignment  to  a  position.  We 
recognize  that  while  on  detail  or  serving 
in  an  acting  capacity,  a  temporary 
supervisor  can  potentially  establish 
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policies,  gain  information,  decide 
issues,  and  make  contacts  that  may 
serve  him  well  in  his  post-Government 
life.  On  the  other  hand,  in  proposing 
this  regulatory  provision,  we  sought  to 
balance  the  concerns  underlying  section 
207(a)(2)  against  the  likelihood  that  a 
temporary  assignment  would  permit  an 
employee  to  acquire  the  knowledge  and 
experience  necessary  to  make  those 
concerns  legitimate.  Such  assignments 
occur  frequently  throughout  the 
executive  branch,  sometimes  lasting 
only  a  few  days  or  otherwise  involving 
circiunstances  indicating  that  the 
employee  had  no  reasonable  expectation 
of  being  able  to  exercise  the  full 
authority  of  the  position.  In  many  cases, 
where  the  employee  functions  only  in  a 
limited  "caretaker"  role,  it  seems  remote 
that  the  policy  concerns  imderlying 
section  207(a)(2)  would  be  implicated. 
Although  we  were  unable  to  establish  a 
bright  line  test  for  determining  when 
temporary  duties  implicate  section 
207(a)(2).  we  are  proposing  a 
nonexclusive  list  of  factors  that  agencies 
can  utilize  in  making  such 
determinations,  as  set  out  in  proposed 
§2641.202(j)(3)(i)-(iv). 

Proposed  §2641.202(j)(4)  indicates 
that  "[t]he  scope  of  an  employee's 
official  responsibility  is  not  aiffected  by 
annual  leave,  terminal  leave,  sick  leave, 
excused  absence,  leave  without  pay.  or 
similar  absence  from  assigned  duties." 
Related  §  2641.202(j)(5)  as  proposed 
wbuld  state  that  "[o]fficial 
responsibility  for  a  matter  is  not 
eliminated  through  self-disqualification 
or  avoidance  of  personal  participation 
in  a  matter*  *  *."  Thus,  a  matter  is  not 
removed  from  an  employee's  official 
responsibility  when  he  recuses  himself 
from  participation  in  the  matter  due  to 
a  conflicting  financial  or  personal 
interest  or  duiring  a  job  search  as 
required  by  subparts  D.  E.  and  F  of  5 
CFR  part  2635  and  5  CFR  part  2640. 
Example  8  following  proposed 
§  2641.202(j)  is  illustrative.  This 
interpretation  is  consistent  with  United 
States  v.  Dorfman  542  F.  Supp.  402 
(N.D.  111.  1982).  in  which  the  court 
advised  that  a  U.S.  Attorney's  recusal 
coupled  with  assignment  of  a  particular 
matter  to  a  "first  assistant"  would  not 
remove  the  case  from  the  U.S. 
Attorney's  official  responsibility.  The 
court  cited  5  CFR  737.7  (now  5  CFR 
2637.202(b)(5)).  a  provision  which  was 
also  the  subject  of  OGE  Informal 
Advisory  Letter  86  x  2.  As  interpreted 
by  OGE  in  that  advisory  letter,  a 
contract  could  be  removed  from  an 
employee's  official  responsibility  if  he 
had  "not  only  the  contract  but  also  the 
actual  function  dealing  with  the 


contract  removed  from  his  duties  under 
his  position  description."  Proposed 
§  2641.202(i)(5))  recognizes  that  the 
scope  of  an  employee's  official 
responsibility  may  be  changed  by  an 
amendment  of  a  position  description. 

Proposed  §  2641.202(j)(6)  does  not 
explicitly  address  the  scope  of  the  term 
"official  responsibility"  in  the  case  of  an 
employee  whose  Government  service 
lasted  less  than  one  year  and  was 
preceded  by  a  break  in  Government 
service.  However,  proposed  example  9 
does  provide  our  interpretation  of  the 
application  of  section  207(a)(2)  where 
there  has  been  a  break  in  service  in  the 
last  year  of  the  former  employee's 
Government  service.  By  way  of 
background,  this  issue  was  brought  to 
our  attention  when  a  former  high- 
ranking  employee,  after  a  break  in 
service  lasting  a  few  months,  agreed  to 
serve  as  an  SGE  for  a  short  period  of 
time.  When  he  left  Government  the 
second  time,  less  than  one  year  had 
passed  since  serving  in  his  previous 
Government  job.  We  noted  that  an 
initial  section  207(a)(2)  bar  would  have 
conunenced  at  the  end  of  his  first  period 
of  Government  service.  The  issue  was 
whether  the  section  207(a)(2)  bar 
triggered  by  his  second  departvue  from 
Government  should  apply  to  particular 
matters  for  which  he  had  responsibility 
during  his  first  period  of  service 
(provided  they  were  actually  pending 
within  the  one-year  period  prior  to  his 
termination  from  his  second 
Government  job.)  We  determined  that 
the  second  section  207(a)(2)  restriction 
applied  only  to  those  particular  matters 
that  were  actually  pending  under  his 
official  responsibility  during  his  most 
recent  period  of  Government  service. 
(Of  course,  any  section  207(a)(2) 
restriction  remaining  from  the 
employee's  termination  from 
Govenunent  service  immediately 
preceding  the  break  in  service  would 
still  be  in  effect.) 

Section  207(a)(2)  also  requires  that  the 
particular  matter  be  one  that  the  former 
employee  "knows  or  reasonably  should 
know"  was  pending  imder  his  official 
responsibility  during  his  last  year  of 
Government  service.  As  described  in 
existing  part  2637.  section  207(9)(2)  had 
been  interpreted  to  mean  that  the 
restriction  would  not  apply  to  a  former 
employee  "unless  at  the  time  of  the 
proposed  representation  of  another,  he 
or  she  knows  or  learns  that  the  matter 
had  been  under  his  or  her. 
responsibility."  The  proposed  new 
guidance  similarly  provides  that  it  is  the 
former  employee's  knowledge  at  the 
time  of  the  post-employment 
representation  that  is  critical.  Thus,  the 
last  sentence  of  proposed 


§  2641.202(j)(7)  notes  that  "[ilt  is  not 
necessary  that  a  former  employee  have 
known  during  his  Government  service 
that  the  matter  was  actually  pending 
luider  his  official  responsibility." 

Proposed  §2641.202(j)(7)  makes  it 
clear  that  it  is  enough  that  the  former 
employee  "reasonably  should  know"  at 
the  time  of  his  post -employment 
representation  that  the  matter  was 
actually  pending  under  his  official 
responsibility  within  his  last  year  of 
Government  service.  We  are  proposing 
to  include  a  note  following  §  2641.202(j) 
of  the  new  regulation  that  would  warn 
an  employee  that  prudence  dictates  that 
he  make  inquiry  "when  the  facts  suggest 
that  a  particular  matter  involving 
specific  parties  could  have  been  actually 
pending  under  his  official 
responsibility"  (emphasis  added).  The   . 
proposed  note  cross-references  the 
provision  in  proposed  §  2641.105(d) 
stating  that  an  employee  will  not  be 
deemed  to  violate  section  207  when  he    . 
contacts  an  employee  of  the  United 
States  for  purposes  of  determining  the 
applicability  or  meaning  of  section  207 
as  applied  to  his  own  activities. 

Proposed  §2641.203—18  U.S.C.  207(b) 

Pursuant  to  18  U.S.C.  207(b).  a  former 
employee  may  not  utilize  specified 
nonpublic  information  to  assist  another 
person  in  relation  to  certain  ongoing 
trade  or  treaty  negotiations  in  which  the 
former  employee  participated 
personally  and  substantially  during  his 
last  year  of  Government  service.  The 
prohibition  lasts  for  one  year  or  until 
the  termination  of  the  negotiation, 
whichever  occurs  first.  Enacted  by  the 
Ethics  Reform  Act  of  1989  to  protect 
sensitive  Government  information 
relating  to  certain  trade  or  treaty 
negotiations,  section  207(b)  represents  a 
significant  departure  from  the  earlier 
post-employment  restrictions  of  section 
207  since.,  like  section  207(f3  discussed 
below,  it  extends  to  "behind-the- 
scenes"  assistance. 

While  OGE  intends  to  publish 
comprehensive  regulatory  guidance 
concerning  18  U.S.C."  207(b),  §  2641.203 
of  this  proposed  rule  includes  only  a 
brief  introductory  sununary  of  the 
restriction  and  paragraphs  concerning 
applicable  exceptions  and  waivers,  and  . 
the  commencement  and  diu-ation  of  the 
restriction.  We  have  reserved 
§  2641 .203(d)-(i)  for  additional 
guidance. 

To  date.  OGE's  written  guidance 
relating  to  18  U.S.C.  207(b)  remains  the 
interpretation  of  the  restriction  that  was  ■ 
distributed  by  means  of  a  memorandum 
dated  October  26.  1990,  which  was 
published  as  OGE  Informal  Advisory 
Letter  90  x  17.  OGE  reissued  updated 
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versions  of  the  memorandum  on 
November  5,  1992  and  again  on 
February  17,  2000,  by  a  Memorandum  to 
Designated  Agency  Ethics  Officials. 
General  Counsels,  and  Inspectors 
General.  Although  the  1992  and  2000 
memoranda  incorporate  a  few 
substantive  changes,  none  affects  our 
original  1990  summary  of  section 
207(b).  The  February  2000  updated 
summary  is  available  on  our  Web  site 
under  "DAEOgrams,"  at  http:// 
www.  usoge.gov. 

Proposed  §2641.204—18  U.S.C.  207(c) 

Section  207(c)  of  title  18.  United 
States  Code,  is  the  one-year  "cooling- 
off '  restriction  that  prohibits  a  former 
"senior  employee"  from  communicating 
to  or  appearing  before  his  former 
agency,  on  behalf  of  another  person, 
with  the  intent  to  influence  official 
action.  The  statutory  language  of  section 
207(c)  was  substantially  revised  by  the 
Ethics  Reform  Act  of  1989.  As  noted 
earlier.  OGE  published  interim 
regulatory  guidance  in  February  1991  at 
part  2641  concerning  section  207(c)  as 
amended  by  the  Ethics  Reform  Act  of 
1989.  That  rule  set  forth  several 
definitions  in  connection  with  the 
establishment  of  interim  procedures  for 
the  granting  of  exemptions  and 
designation  of  components  for  purposes 
of  section  207(c).  As  discussed  above,  in 
connection  with  proposed  section 
2641.104.  we  are  proposing  to  make 
certain  changes  to  the  interim 
definitions  in  existing  part  2641.  (Our 
proposed  changes  to  the  existing 
exemption  and  component  designation 
procedures  at  5  CFR  2641.201(d)  and  (e) 
are  discussed  further  below  in 
connection  with  renumbered  proposed 
§§2641.301(j)  and  2641.302.) 

Proposed  §  2641.204(a)  confirms  that 
an  executive  branch  employee  can  be 
subject  to  either  18  U.S.C.  207(c)  or 
207(d)  but  not  both.  Like  section  207(d). 
section  207(c)  states  that  the  restriction 
applies  "[ijn  addition  to  the  restrictions 
set  forth  in  subsections  (a)  and  (b)." 
Moreover,  section  207(c)(2)(A)  states 
that  the  section  207(c)  bar  "shall  apply 
to  a  person  (other  than  a  person  subject 
to  the  restrictions  of  subsection  (d)) 
*   *   *."  Accordingly,  §264 1.204(a)  as 
proposed  would  specifically  provide 
that  a  former  "very  senior  employee"  is 
subject  to  the  one-year  cooling-off 
restriction  set  forth  in  section  207(d)  in 
lieu  of  that  set  forth  in  section  207(c). 

Proposed  §  2641.204(b)  provides 
cross-references  to  the  appropriate 
paragraphs  of  proposed  §  2641.301  for 
the  exemption,  exceptions,  and  waivers 
that  in  certain  circumstances  would 
negate  the  prohibition  contained  in  18 
U.S.C.  207(c). 


Proposed  §  2641.204(c)(1)  concerns 
the  application  of  18  U.S.C.  207(c)  to 
special  Government  employees  (SGEs). 
Since  its  enactment  in  1978.  section 
207(c)  has  not  applied  to  an  SGE  who 
served  the  Government  fewer  than  60 
days  during  a  statutorily  specified  time 
frame.  As  revised  by  the  Ethics  Reform 
Act  of  1989,  the  current  language  of  the 
statute  provides  that  the  one-year 
cooling-off  period  "shall  not  apply  to  a 
special  Government  employee  who 
serves  less  than  60  days  in  the  1-year 
period  before  his  or  her  service  or 
employment  as  such  employee 
terminates."  Proposed  renumbered 
§  2641.204(c)(1)  confirms  that  the  "60 
days"  refers  to  the  number  of  days  in 
which  an  employee  served  as  an  SGE 
and  not  to  the  number  of  days  in  which 
he  served  as  a  senior  employee. 
We  are  proposing  to  include  a 
sentence  in  §  2641.204(c)(1)  which 
addresses  the  manner  in  which  the  60- 
day  period  should  be  computed  for 
purposes  of  determining  the 
applicability  of  section  207(c)  to  a 
former  senior  SGE.  Guidance 
concerning  the  coiuiting  of  days  in 
connection  with  the  service  of  SGEs  was 
contained  in  the  former  Federal 
Personnel  Manual  and  has  been 
endorsed  in  OGE  informal  advisory 
letters  and  OLC  opinions.  Consistent 
with  that  guidance.  §  2641.204(c)(1)  as 
proposed  would  state  that  "(a]ny  day  on 
which  work  is  performed  shall  count 
toward  the  60-day  threshold  without 
regard  to  the  number  of  hours  worked 
on  that  day  or  whether  the  day  falls  on 
a  weekend  or  holiday."  See  e.g.,  OGE 
Informal  Advisory- Letter  84  x  4  and  7 
Op.  Off.  Legal  Counsel  123  (1983).  The 
first  example  following  proposed 
§  2641.204(c)  illustrates  the  proper 
method  of  counting  the  60  days  in  the 
case  of  an  SGE.  It  should  be  noted, 
however,  that  certain  de  minimis 
activities  performed  by  an  SGE  on  a 
given  day  might  not  be  sufficient  to 
count  that  day.  imder  limited 
circumstances.  See  Manning,  supra,  at 
28.  The  Office  of  Government  Ethics  has 
acknowledged  a  narrow  de  minimis 
standard  where  the  activity  is 
insignificant,  both  in  terms  of  substancn 
and  in  terms  of  the  amount  of  time 
expended,  and  the  SGE  is  not 
compensated  by  the  Government 
specifically  for  that  particular  effort.  An 
example  would  be  a  day  on  which  the 
SGE  did  nothing  more  for  the 
Government  than  make  a  brief 
4  telephone  call  to  confirm  the  date  of  an 
official  meeting.  Proposed 
§  2641.204(c)(1)  would  also  specify  the 
manner  in  which  an  SGE's  rate  of  basic 
pay  should  be  calculated  for  purposes  of 


determining  whether  the  rate  of  basic 
pay  that  he  receives  for  his  part-time  or 
intermittent  work  is  equal  to  or  greater 
than  the  rate  of  basic  pay  payable  for 
ES-5  within  the  meaning  of  section 
207(c)(2)(A)(ii). 

Proposed  2641.204(c)(2)  concerns  the 
application  of  18  U.S.C.  207(c)  to  certain 
appointees  or  detailees.  Specifically, 
this  provision  sets  out  those 
circumstances  in  which  it  has  been 
determined  that  an  individual 
appointed  or  detailed  to  an  agency 
pursuant  to  the  Intergovernmental 
Personnel  Act  (IP A).  5  U.S.C.  3371- 
3376.  is  subject  to  the  restrictions  of 
section  207(c).  See  "Applicability  of  the 
Post-Employment  Restrictions  of  18 
U.S.C.  §  207(c)  to  Assignees  Under  the 
Intergovernmental  Personnel  Act," 
Memorandiun  of  Daniel  L.  Koffsky. 
Acting  Deputy  Assistant  Attorney 
General.  Office  of  Legal  Coimsel. 
Department  of  Justice,  to  Susan  F. 
Beard,  Acting  Assistant  General 
Counsel,  Department  of  Energy.  June  26, 
2000. 

Proposed  §  2641.204(d)  emphasizes 
that  18  U.S.C.  207(c)  is  triggered  upon 
termination  from  a  senior  employee 
position,  not  from  termination  of 
Government  service,  unless  the  two 
events  occur  simultaneously.  (This 
interpretation  applies  equally  with 
respect  to  sections  207(d)  and  207(f)  as 
specified  in  proposed  §§  2641.205(c) 
and  2641.206(c).  respectively.)  The  two 
examples  following  proposed 
§  2641.204(d)  illustrate  the  timing  of  the 
section  207(c)  restriction  in  the  case  of 
a  senior  employee  who  moves  from  one 
agency  to  another.  Since  the  restriction 
can  run  while  an  individual  continues 
to  serve  as  a  Government  employee,  the 
first  example  cross-references  proposed 
§  2641.301(a)  which  states  that 
communications  and  appearances  are 
permissible  if  made  during  the  course  of 
performing  official  duties  as  an 
employee  of  the  United  States.  In  the 
second  example,  the  individual  does  not 
cease  to  be  a  senior  employee  until  he 
terminates  his  senior  position  at  the 
second  agency. 

As  18  U.S.C  207(c)  and  the  permanent 
bar  share  several  elements  in  common, 
proposed  §2641.201  is  cross-referenced 
several  times  in  proposed  §  2641.204. 
For  example,  both  section  207(a)(1)  and 
207(c)  require  that  there  be  a 
communication  or  appearance  made 
with  the  intent  to  influence,  although  in 
the  case  of  section  207(c).  the 
representation  is  prohibited  only  if 
made  to  the  former  senior  employee's 
former  agency.  Section  2641.201  is  also 
cross-referenced  for  its  proposed 
definition  of  "on  behalf  of  any  other 
person." 
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Section  2641.204(g}—To  or  Before 
Employee  of  Fonner  Agency 

Proposed  §  2641.204(g)(1)  defines  "to 
or  before  employee  of  fonner  agency." 
This  provision  is  different  from 
proposed  §  2641.201(f)  because  that 
section  focuses  on  employees  "of  the 
United  States"  rather  than  employees  at 
the  senior  employee's  "former  agency." 

The  term  "employee"  is  defined  in 
proposed  §  2641.204(g)(1)  for  piuposes 
of  identifying  the  individuals  to  whom 
a  former  senior  employee  may  not  direct 
a  communication  or  appearance. 
Proposed  §  2641.204(g)(l)(ii)  reflects  the 
fact  that  an  individual  serving  in  an 
agency  pursuant  to  the  IPA  is  deemed 
an  "employee"  of  that  agency  and, 
hence,  is  an  individual  to  whom  a 
former  senior  employee  of  that  agency 
may  not  direct  a  commimication  or 
appearance.  Notably,  the  definition  of 
employee  at  proposed  §  2641.204(g)(1) 
also  includes  an  individual  detailed  to 
a  former  senior  employee's  former 
agency.  Section  207(g)  of  the  statute 
provides  that  "a  person  who  is  detailed 
frt>m  one  department,  agency,  or  other 
entity  to  another  department,  agency,  or 
other  entity  shall,  during  the  period 
such  person  is  detailed,  be  deemed  to  be 
an  officer  or  employee  of  both  *  *  *." 
As  reflected  in  proposed 
§  2641.204(g){2)(iii),  we  interpreted  this 
statutory  provision  to  mean  that  an 
employee  is  barred  fix>m  contacting  any 
agency  to  which  he  was  detailed  during 
his  last  year  of  senior  service,  regardless 
of  the  duration  of  the  detail.  We  also 
decided,  however,  that  section  207(g)  is 
relevant  when  identifying  those 
employees  serving  in  a  former  senior 
employee's  former  agency  to  whom  a 
communication  or  appearance  cannot  be 
directed.  Accordingly,  proposed 
§  2641.204(g)(l)(iii)  specifies  that  the 
term  employee  encompasses  an 
individual  detailed  from  an  agency  to 
the  former  senior  employee's  former 
agency. 

As  noted  earlier,  18  U.S.C. 
207(i)(l){A)  states  that  "the  term  'officer 
or  employee",  when  used  to  describe  the 
person  to  whom  a  communication  is 
made  or  before  whom  an  appearance  is 
made  *  *  *  shall  include  in  subsections 
(a),  (c).  and  (d).  the  President  and  the 
Vice  President  *   *   *."  Under  the 
proposed  rule,  a  former  senior  employee 
of  the  Executive  Office  of  the  President 
is  barred  bom  contacting  not  only 
employees  of  that  Office,  but  also  the 
President  and  Vice  I*resident.  On  the 
other  hand,  former  senior  or  very  senior 
employees  who  formerly  served  in 
entities  other  than  the  Ebcecutive  Office 
of  the  President  would  not  be  barred  by 
section  207(c)  or  (d)  frtJm  contacting  the 
President  or  Vice  President.  This 


reasoning  is  reflected  in  proposed 
§2641.204(g)(l)(v);  proposed 
§  2641.204(g)  is  Cross-referenced  in 
§  2641.205(f)  as  proposed  for  purposes 
pf  the  section  207(d)  restrictions. 

The  definitions  of  "department"  and 
"agency"  in  proposed  §  2641.104, 
combined  with  die  proposed  guidance 
m  §  2641.204(g)(2),  are  key  to 
imderstanding  the  scope  of  18  U.S.C. 
207(c).  As  we  noted  earlier  in 
connection  with  the  definition  of 
"agency"  in  proposed  §  2641.104,  we 
specifically  included  independent 
agencies  (not  in  the  legislative  or 
judicial  branches)  within  that 
definition. 

As  already  mentioned,  and  as 
explained  further  below  in  connection 
with  proposed  §  2641.302.  the  Director 
of  OGE  is  authorized  to  designate 
distinct  and  separate  agency 
components  for  piu-poses  of  section 
207(c).  The  designation  of  such 
components  within  an  agency  has  the 
effect  of  narrowing  the  scope  of  the 
restriction  as  applied  to  former  senior 
employees  eligible  to  benefit  from  such 
designations. 

Proposed  §  2641.204{g)(2)(i) 
emphasizes  that  the  18  U.S.C.  207(c)  bar 
appUes  only  with  respect  to  an  agency 
in  which  the  former  employee  served 
within  his  last  year  of  service  as  a  senior 
employee.  Example  3  following 
proposed  §  2641.204(g)  illustrates  the 
application  of  section  207(c)  when  a 
former  senior  employee's  period  of 
Government  service  was  preceded  by  a 
break  in  Government  service. 

Consistent  with  past  interpretation.  18 
U.S.C.  207(c)  is  described  in  proposed 
§  2641.204(g)(2)(ii)  as  extending  to  any 
agency  in  which  a  former  senior 
employee  served  in  any  capacity  prior 
to  his  termination  bom  a  senior 
position,  "regardless  of  his  position,  rate 
of  basic  pay,  or  pay  grade."  See,  e.g., 
OGE  Memorandum  to  Design^ ed 
Agency  Ethics  Officials.  Generel 
Counsels,  and  Inspectors  General 
(February  17,  2000),  available  under 
"DAEOgrams"  on  OGE's  Web  site,  http:/ 
/www.usoge.gov.  Thus,  the  former 
employee  in  proposed  example  2 
following  §  2641.204(g)  is  barred  as  to 
both  the  Commodity  Futures  Trading 
Commission  (CFTC)  and  the  Export- 
Import  Bank  of  the  United  States  even 
though  she  served  in  only  a  GS-15 
position  at  the  CFTC. 

Proposed  §  2641.204(g)(2)(iii)  explains 
that,  in  addition  to  a  detail,  an  employee 
may  otherwise  be  deemed  to  be  serving 
two  entities  simultaneously.  The 
regulation  would  recognize  that  many 
employees  are  required  to  serve  on 
committees  or  similar  entities  as  a 
collateral  duty.  The  regulation  would 


specify  that  an  employee  will  be 
deemed  an  employee  of  such  an  entity 
if  required  to  serve  pursuant  to  statute 
or  Executive  order. 

Defining  the  boundaries  of  an 
employee's  former  agency  is  key  to  the 
proper  interpretation  of  18  U.S.C. 
207(c).  Proposed  §2641. 204(g){2)(iv) 
addresses  situations  where 
organizational  changes  affecting  an 
agency  could  make  it  difficult  to 
determine  if  a  successor  agency  is 
substantially  the  same  as  a  former  senior 
eihployee's  former  employing  entity. 
For  e^xample,  subsequent  to  an 
employee's  termination  from  a  senior 
employee  position,  his  former 
employing  entity  could  be  made  larger 
or  smaller,  merged  in  whole  or  in  part 
with  another  agency,,  or  even  abolished. 

Significandy.  proposed 
§  2641.204(g)(2)(iv)  need  not  be 
consulted  unless  the  agency  to  which  18 
U.S.C  207(c)  applies  "has  been 
significandy  altered  by  organizational 
changes  after  (a  senior  employee's] 
termination  from  senior  service  *   *   *." 
Thus,  it  is  not  necessary  to  consult 
§  2641.204(g)(2Kiv)  as  proposed  merely 
because  the  name  of  a  former  senior 
employee's  former  agency  has  changed 
or  because  some  persoimel  have  retired 
or  transferred.  If.  however,  an 
organizational  change  is  such  that  the 
former  senior  employee's  former 
employing  entity  "is  not  identifiable  as 
substantially  the  same  agency  from 
which  the  former  senior  employee 
terminated*  *  *".  then  the  guidance  in 
proposed  §2641. 204(g)(2)(iv)( A)  applies 
and  the  section  207(c)  bar  will  not  apply 
with  respect  to  that  entity.  See  OGE 
Informal  Advisory  Letter  85  x  5  and 
example  4  following  proposed 
§  2641.204(g). 

Under  proposed 
§  2641.204(g)(2)(iv)(B).  a  former  senior 
employee's  18  U.S.C.  207(c)  bar  will 
extend  to  the  whole  of  an  employing 
entity  that  has  been  affected  by 
organizational  changes  if  it  "remains 
identifiable  as  substantially  the  same 
entity"  from  which  he  terminated. 
Proposed  example  5  emphasizes  that  a 
former  employee  would  be  barred  bom 
contacting  current  employees  who  had 
joined  the  new  employing  entity,  but 
would  not  be  barred  from  contacting  an 
employee  who  had  been  transferred 
elsewhere.  Under  proposed 
§  2641.204(g)(2)(iv)(C).  if  a  former 
employing  entity  is  made  separate  but 
othenvise  remains  "substantially  the 
same."  the  section  207(c)  bar  woidd 
apply  with  respect  to  the  separate 
entity.  Proposed  §2641. 204(g)(2)(iv) 
would  require  designated  agency  ethics 
officials  to  provide  counseling  in 
consultation  with  OGE  when  the  scope 
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of  section  207(c)  is  at  issue  as  a  result 
of  an  agency  reorganization. 

The  guidance  concerning  the  meaning 
of  "to  or  before"  in  proposed 
§  2641.204(g)(3)  closely  tracks  the 
corollary  guidance  in  proposed 
§  2641.201  as  does  the  guidance  at 
proposed  §  2641.204(g)(4)  concerning 
public  commentary.  The  guidance  is 
repeated  in  §  2641.204  as  proposed  only 
because  it  has  been  tailored  to  the  one- 
year  restriction  which  is  aimed  only  at 
communications  to  or  appearances       ^ 
before  an  individual's  former  agency. 
Proposed  §  2641.204(h),  concerning  the 
phrase  "on  behalf  of  any  other  person", 
simil^ly  cites  the  corollary  discussion 
in  proposed  §  2641.201(g). 

As  amended  by  the  Ethics  Reform  Act 
of  1989, 18  U.S.C.  207(c)  prohibits  a 
former  senior  employee  from  making 
certain  communications  or  appearances 
on  behalf  of  "any  other  person"  in 
connection  with  "any  matter  on  which 
such  person  seeks  official  action" 
(emphasis  added).  The  guidance  at 
proposed  §  2641.204(i)(l)  reflects  that  ' 
the  reference  to  "such  person"  refers  to 
the  former  senior  employee. 

Proposed  §  264 1 .204(1) — Matter  in 
Which  Former  Employee  Seeks  Official 
Action 

Proposed  §  2641.204(i){2)  emphasizes 
that  a  communication  or  appearance  can 
be  prohibited  even  if  not  in  connection 
with  a  "particular"  matter  or  a 
"particular  matter  involving  a  specific 
party  or  parties."  The  adjective 
"particular"  does  not  appear  in  the 
section  207(c).  See  17  OP.  Off.  Legal 
Counsel.  37,  41-42  (1993)  (describing 
effect  of  1989  amendments  to  statute). 
Thus,  proscribed  contacts  include  those 
made  in  connection  with  "[bjroad 
policy  options  that  are  directed  to  a 
large  and  diverse  group  of  persons." 
Compare  5  CFR  2637.204(d).  See  also  5 
CFR  2640.103(a)(1)  and  2635.402(b)(3). 

Consistent  with  existing  part  2637, 
proposed  §  2641.204(i)(2)(iii) 
emphasizes  that  a  communication  or 
appearance  may  be  barred  even  though 
made  in  connection  with  a  new  matter 
not  pending  at  nor  of  interest  to  the 
agency  prior  to  the  post-employment 
contact.  The  Ethics  Reform  Act  of  1989 
deleted  the  requirement  in  18  U.S.C. 
207(c)  that  the  su'bject  of  a 
communication  or  appearance  be 
"pending  before"  the  former  senior 
employee's  former  agency  or  of  "direct 
and  substantial  interest"  to  it.  In 
commenting  upon  H.R.  3660  prior  to  its 
passage,  Senator  Levin  noted  that  "the 
offense  is  committed  if  the  former 
employee  seeks  official  action  by  an 
agency  or  department  employee."  135 


Cong.  Rec.  S15954  (1989)  (statement  of 
Sen.  Levin). 

The  language  "seeks  official  action" 
distinguishes  between  official  and 
unofficial  acts.  As  implemented  in 
proposed  §2641. 204(i)(l),  "[a]  former 
senior  employee  seeks  official  action 
when  the  circumstances  establish  that 
he  is  making  his  communication  or 
appearance  for  the  purpose  of  inducing 
a  current  employee  *   *   *  to  make  a 
decision  or  to  otherwise  act  in  his 
official  capacity"  (emphasis  added). 

The  proposed  examples  following 
§2641.204(1)  as  proposed  illustrate  the 
concept  of  "official  capacity."  In 
proposed  example  1 ,  the  former  senior 
employee  can  solicit  a  personal 
charitable  contribution  from  a  current 
employee  of  his  former  department 
since  he  is  not  requesting  that  the 
ciurent  employee  act  in  his  official 
capacity.  In  example  2  as  proposed,  a 
former  senior  employee  wishes  to  invite 
the  Secretary  of  his  former  department 
to  a  cocktail  party  where  he  would 
introduce  the  agency  head  to  several  of 
his  private  clients.  The  former  senior 
employee  and  the  Secretary  do  not  have 
a  history  of  socializing  outside  the 
office,  the  clients  could  be  affected  by 
the  Secretary's  official  duties,  and  the 
expenses  of  the  party  are  being  charged 
to  the  former  senior  employee's 
consulting  firm.  The  example  advises 
that  the  former  senior  employee  should 
not  contact  the  Secretary  since  "(t)he 
circumstances  do  not  establish  that  the 
^  communication  would  be  made  other 
than  for  the  purpose  of  inducing  the 
Secretary  to  make  a  decision  in  his 
official  capacity  about  the  invitation." 

Proposed  §2641.205—18  U.S.C. 

207(d) 

The  one-year  "cooling-off '  restriction 
of  18  U.S.C.  207(d)  was  enacted  by  the 
Ethics  Reform  Act  of  1989.  Section 
207(d)  differs  from  section  207(c)  in 
that,  in  addition  to  being  barred  from 
contacting  employees  of  his  former 
department  or  agency,  a  former  very 
senior  employee  is  barred  from 
representing  another  person  before  any 
individual  currently  appointed  to  an 
Executive  Level  position  listed  in  5 
U.S.C.  5312-5316. 

Proposed  §  2641.205(b)  provides 
cross-references  to  the  appropriate 
paragraphs  of  §  2641.301  as  proposed 
for  the  exceptions  and  waivers  that  in 
certain  circiunstances  would  negate  the 
prohibition  contained  in  18  U.S.C. 
207(d). 

Paragraphs  (d)-(i)  of  proposed 
§  2641.205  cross-reference  the  elements 
described  in  proposed  §§2641.201  and 
2641.204  where  relevant.  Where  cross- 
references  to  the  §  2641.204  elements 
are  made,  proposed  §  2641.205 


highlights  the  differences  between  the 
senior  employee  and  very  senior 
employee  restrictions.  Proposed 
§  2641.205(f)  points  out  that,  unlike 
section  207(c).  section  207(d)  does  not 
provide  for  the  designation  of 
departmental  or  agency  components  as 
a  means  of  narrowing  its  impact. 
Proposed  §2641. 205(f)  also  indicates 
that  section  207(d)  applies  to 
communications  to  or  appearances 
before  any  agency  in  which  an 
individual  served  as  a  very  senior 
employee  during  his  last  year  of  very 
senior  service.  By  comparison,  as 
interpreted  in  proposed 
§2641.204(g)(2)(ii),  section  207(c) 
applies  to  contacts  with  an  employee  of 
any  agency  in  which  the  individual 
served  "in. any  capacity"  during  the  year 
prior  to  his  termination  from  a  senior 
position.  Also,  and  more  significantly, 
section  207(d)  bars  contacts  not  oidy 
with  the  individual's  former  agency  but, 
as  noted  in  proposed  §  2641.205(a)  and 
(g),  also  with  any  official  currently 
appointed  to  an  Executive  Schedule 
position.  As  emphasized  in  Example  2 
following  §  2641.205,  however,  we  have 
interpreted  the  bar  to  apply  only  with 
respect  to  Executive  Level  officials  who 
are  actually  listed  in  sections  5312-5316 
of  title  5  of  the  United  States  Code.  This 
interpretation  accords  with  the  plain 
language  of  the  provision  ("any  person 
appointed  to  a  position  in  the  executive 
branch  which  is  listed  in"  those 
sections). 

The  note  following  proposed 
§  2641.205(g)  indicates  that  a 
communication  to  an  Executive  Level 
official  may  include  a  communication 
made  through  a  subordinate  of  such 
official.  A  former  very  senior  employee 
cannot  evade  the  prohibition  of  18 
U.S.C.  207(d)  simply  by  making  a 
communication  to  a  subordinate  official, 
as  long  as  such  conununication  is  still 
made  with  the  intent  that  the 
information  be  conveyed  to  an 
Executive  Level  official  and  attributed 
to  the  former  very  senior  employee,  Cf. 
Memorandum  for  Amy  L.  Comstock, 
Director,  OGE,  from  Joseph  R.  Guerra, 
Deputy  Assistant  Attorney  General, 
OLC,  January  19,  2001,  available  under 
"Other  Ethics  Guidance,  Conflict  of 
Interest  Prosecution  Surveys  and  OLC 
Opinions"  on  OGE's  Web  site,  http:// 
www.usoge.gov.  This  point  is  illustrated 
in  proposed  example  5. 

Proposed  §2641.206—18  U.S.C.  207(f) 

Section  207(f)  of  18  U.S.C.  was 
enacted  by  the  Ethics  Reform  Act  of 
1989.  It  prohibits  both  former  senior  and 
former  very  senior  employees  from 
representing,  aiding,  or  advising  a 
foreign  government  or  foreign  political 
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party  with  the  intent  to  influence  a 
decision  of  an  employee  of  a  Federal 
department  or  agency.  Like  sections 
207(c)  and  207(d),  the  restriction  is 
measured  from  the  date  when  an 
employee  ceases  to  be  a  senior  or  very 
senior  employee  and  not  necessarily 
from  his  termination  from  Government 
service.  Like  section  207(b),  section 
207(f)  differs  from  the  other  section  207 
restrictions  in  that  it  prohibits  certain 
"behind-the-scenes"  aid  or  advice  in 
addition  to  prohibiting  certain  contacts 
with  Government  officials. 

We  have  reserved  §  2641.206(d)-(g)  to 
indicate  that  OGE  will  revise  §  2641.206 
in  the  future  additional  guidance 
concerning  section  207(f).  For  now, 
proposed  §2641.206  includes  only  a 
summary  of  the  restriction  and 
paragraphs  concerning  the  restriction's 
applicability,  commencement,  and 
duration.  Proposed  §  2641.206(c) 
indicates  that  section  207(f)  is  a  one- 
year  restriction  except  as  applied  to  a 
former  U.S.  Trade  Representative  or 
former  Deputy  U.S.  Trade 
Representative.  Originally  a  one-year 
restriction  as  applied  to  individuals 
terminating  from  these  positions, 
section  609  of  Pub.  L.  102-395,  106  Stat. 
691,  amended  section  207(f)  to  extend 
the  one-year  restriction  to  three  years  in 
the  case  of  any  individual  becoming  the 
U.S.  Trade  Representative  after  the  1992 
effective  date  of  that  law.  Subsequently, 
section  21(a)  of  Pub.  L.  104-65,  109  Stat. 
691,  amended  section  207(f)(2)  to 
permanently  bar  either  a  former  U.S. 
Trade  Representative  or  former  Deputy 
U.S.  Trade  Representative  from 
engaging  in  the  activities  prohibited  by 
section  207(f). 

Subpart  C — Exceptions,  Waivers  and 
Separate  Components 

Proposed  §  2641. 301  (a)-(j)  address  the 
parenthetical  "except  the  United  States" 
provision  contained  in  18  U.S.C. 
207(a)(1),  (a)(2),  (b),  (c),  and  (d);  the 
general  exceptions  and  waivers 
described  in  section  207(j);  the  waiver 
authority  in  section  207(k);  and  section 
207(c)(2)(C)'s  provision  for  the 
exclusion  of  certain  positions  from  the 
coverage  of  sections  207(c)  and  (f). 
Proposed  §  2641.302  concerns  the 
designation  of  separate  and 
departmental  components  to  narrow  the 
scope  of  the  section  207(c)  bar. 

Proposed  §2641. 301(a)— Acting  on 
Behalf  of  the  United  States 

As  indicated  by  the  parenthetical 
"except  the  United  States"  which 
appears  in  each  of  the  substantive 
restrictions  of  18  U.S.C.  207  except 
section  207(f).  otherwise  prohibited 
activity  is  permissible  if  engaged  in  on 


behalf  of  the  United  States.  In  addition 
to  this  parenthetical,  however,  section 
207(j)(l)  of  the  current  version  of  the 
statute  provides  that  "[t]he  restrictions 
contained  in  this  section  shall  not  apply 
to  acts  done  in  carrying  out  official 
duties  on  behalf  of  the  United  States 

*  *   *"  Proposed  §2641. 301(a) 
implements  the  parenthetical  language 
and  section  207(j)(l). 

The  definition  of  "United  States"  at 
proposed  §  2641.301(a)(1)  encompasses 
the  entire  Federal  Govenunent.  The 
District  of  Coliunbia  is  not  part  of  the 
United  States  for  purposes  of  the 
exception.  While  former-employees  of 
the  govenunent  of  the  District  of 
Columbia  are  covered  by  18  U.S.C. 
207(a)(1)  and  (a)(2),  section  207(a)(3) 
makes  it  clear  that  the  United  States  and 
the  District  of  Columbia  are  separate 
entities  for  purposes  of  those 
restrictions.  Thus,  former  employees  of 
the  United  States  may  represent  others 
before  employees  of  the  government  of 
the  District  of  Columbia  and  vice  versa. 
Similarly,  while  section  207{j)(l)  states 
that  the  restrictions  of  section  207  "shall 
not  apply  to  acts  done  in  carrying  out 
official  duties  on  behalf  of  the  United 
States  or  the  District  of  Columbia 

*  *   *"  (emphasis  added),  we  have 
interpreted  this  language  merely  to 
indicate  that  former  employees  of  the 
District  of  Coliunbia  may  represent  the 
government  of  the  District  of  Columbia 
notwithstanding  section  207(a)(1)  or 
(a)(2).  As  we  indicated  earlier  in 
connection  with  proposed  §  2641.104, 
however,  we  have  defined  the  District  of 
Columbia  as  a  State  for  piuposes  of  the 
section  207(i)  exceptions  implemented 
in  §  2641.301(b)  and  (c). 

Proposed  §2641. 301(a)(2)  addresses 
the  often  repeated  argument  that  an 
activity  is  undertaken  on  behalf  of  the 
United  States  if  it  benefits  the  United 
States.  We  have  consistenUy  rejected 
this  expansive  reading  of  the  exception. 
See,  e.g.,  OGE  Memorandum  to 
Designated  Agency  Ethics  Officials, 
General  Counsels,  and  Inspectors 
General  (February  17,  2000),  available 
under  "DAEOgrams"  on  OGE's  Web 
site,  http://www.usoge.gov.  As 
proposed,  the  regulation  indicates  that 
the  exception  does  not  apply  merely 
because  a  former  employee  "is 
performing  work  funded  by  the 
Government,  because  he  is  engaging  in 
the  activity  in  response  to  a  contact 
initiated  by  the  Government,  because 
the  Government  will  derive  some 
benefit  from  the  activity,  or  because  he 
or  the  person  on  whose  behalf  he  is 
acting  may  share  the  same  objective  as 
the  Govenunent."  Proposed  examples  1, 
2,  and  3  are  illustrative.  To  the  extent 
that  OGE  Informal  Advisory  Letter  81  x 


9  can  be  read  as  indicating  that 
responses  to  Government-initiated 
exchanges  are  always  permissible 
regardless  of  the  circumstances,  we 
expressly  reject  that  reading  here. 

Proposed  §2641. 301(a)(2)(i)  states 
that  activities  are  undertaken  on  behalf 
of  the  United  States  when  undertaken  in 
carrying  out  official  duties  as  a  current 
*^  employee  of  the  United  States.  Thus,  as 
illustrated  in  examples  1  and  2 
following  proposed  §  2641.301(a),  a 
person  who  is  reemployed  by  the 
United  States  may  perform  his  official 
Government  duties'unfettered  by  the 
post-employment  restrictions  in  18 
U.S.C.  207.  Notably,  proposed  example 
2  indicates  that  a  former  employee  may 
carry  out  official  duties  as  an  employee 
of  the  legislative  branch  without 
violating  the  section  207  restrictions 
when  she  undertakes  an  activity  for  a 
constituent.  Departing  from  guidance  in 
OGE  Informal  Advisory  Letter  81  x  4, 
we  are  not  proposing  to  distinguish 
service  performed  for  a  Congressman's 
constituent  from  actions  taken  in 
furtherance  of  a  Congressman's 
"legislative  function." 

The  note  following  the  proposed 
§  2641.301(a)  examples  cross-references 
two  additional  examples,  found 
elsewhere  in  the  regulation,  which  also 
concern  the  operation  of  this  exception 
in  the  case  of  current  employees.  "The 
second  of  these,  example  1  following 
proposed  §2641. 204(d),  shows  how  the 
exception  applies  in  the  case  of  a 
current  employee  Who,  although  having 
never  left  Government  service,  is  a 
former  employee  by  virtue  of  having 
terminated  a  senior  employee  position. 
But  for  the  exception,  the  former  senior 
employee  might  have  been  hindered  in 
the  performance  of  his  official  duties  by 
18  U.S.C.  207(c). 

As  described  in  proposed 
§  2641.301(a),  the  exception  for  acts 
undertaken  on  behalf  of  the  United 
States  is  not  limited  to  acts  canied  out 
as  an  employee  of  the  United  States. 
This  subject  was  addressed  in  OGE 
Informal  Advisory  Letter  82  x  16,  which 
dealt  with  a  former  employee  whose  law 
firm  was  hired  by  his  former  agency  to 
represent  it  in  a  case  in  which  the 
employee  had  been  personally  and 
substantially  involved  while  in 
Government.  After  advising  that  the 
former  employee  could  not  negotiate  the 
terms  of  the  legal  services  contract  on 
behalf  of  his  firm,  OGE  concluded  that 
the  former  employee  could  perform  the 
contract  by  representing  the  agency  in 
court,  because  such  representations 
would  be  on  behalf  of  the  United  States. 
OGE  also  stated  that  the  former 
employee  could  "contact  [the  agency] 
for  the  files,  discuss  briefs  previously 
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filed  by  (the  agency],  and  discuss  future 
strategy,"  because  communications  and 
appearances  made  for  these  purposes 
were  characterized  as  lacking  the 
necessary  "intent  to  influence"  element. 

In  drafting  proposed 
§2641.301(a)(2)(ii)(A),  we  followed  the 
result  reached  in  82  x  16,  although  we 
departed,  in  part,  from  the  analysis  in 
that  opinion.  We  have  concluded  that  a 
former  employee  acts  on  behalf  of  the 
United  States  when  he  serves  "[a]s  a 
representative  of  the  United  States 
pursuant  to  a  specific  agreement  with 
the  United  States  to  provide 
representational  services  involving  a 
fiduciary  duty  to  the  United  States." 
Consequently,  the  "on  behalf  of  the 
United  States"  provision  would  permit 
not  only  representational  contacts  made 
by  the  former  employee  to  a  court  (or 
another  agency)  but  also  any  contacts 
with  the  agency  with  which  there  is  an 
agreement  to  provide  representational 
services,  if  those  contacts  are  necessary 
for  the  former  employee  to  carry  out  his 
representational  duties  under  the 
agreement.  Contrary  to  the  analysis  in 
82  X  16,  however,  we  decline  to  base  the 
latter  conclusion  on  the  absence  of 
intent  to  influence  with  respect  to  such 
contacts,  because  we  do  not  believe  that 
it  is  always  the  case  that 
communications  required  during  the 
course  of  performing  a  contract  with  an 
agency  are  necessarily,  made  without  the 
intent  to  influence  the  agency.  This 
subject  is  discussed  in  more  detail 
above  in  connection  with  the  "intent  to 
influence"  element. 

We  specify  in  proposed 
§2641.301(a)(2)(ii){A)  that  the 
representational  services  must  involve  a 
"fiduciary  duty  to  the  United  States." 
This  serves  to  emphasize  that  the  former 
employee  must  have  an  independent 
obligation  to  act  primarily  for  the 
benefit  of  the  Government.  See 
Restatement  of  the  Law  (2d)  Agency  §  13 
(1958)  (agreement  to  act  on  behalf  of 
another  person  makes  one  a  fiduciary 
with  duty  to  act  primarily  for  benefit  of 
other  person).  It  is  important,  therefore, 
to  remember  that  a  former  employee 
will  not  be  deemed  to  act  on  behalf  of 
the  United  States  merely  because  he  is 
performing  some  kind  of  contract  with 
the  United  States.  See  Restatement 
§  14N,  comments  a  &  b  (distinguishing 
between  contractor  who  agrees  to  act  on 
behalf  of  principal  and  thereby  becomes 
fiduciary,  and  non-agent  contractor  who 
is  not  fiduciary).  OGE  Informal 
Advisory  Letter  81  x  35  focused  on  the 
restrictions  applicable  to  a  former 
employee  who  went  to  work  for  a 
corporation  that  had  a  contract  to 
provide  certain  services  to  the 
Government.  The  opinion  is  noteworthy 


for  its  conclusion  that  "(tjhe  fact  that 
the  contract  between  [the  Department] 
and  [the  Corporation]  requires 
communication  between  them  on  many 
questions  arising  under  [the  Project] 
does  not  authorize  [the  former 
employee's]  participation  in  such 
communications." 

Communications  to  and  appearances 
before  the  legislative  branch  are  not 
prohibited  by  sections  207(a)(1),  (a)(2), 
(c),  or  (d).  On  the  other  hand, 
communications  or  appearances  before 
the  legislative  branch  can  be  barred  by 
section  207(b)  or  (f).  In  addition,  a 
section  207  issue  can  arise  when  an 
employee  of  the  executive  branch  is 
present  at  a  forum  held  under  the 
auspices  of  the  legislative  branch,  as 
discussed  in  connection  with  the  "to  or 
before"  element  in  proposed 
§  2641.201(f)(2).  Under  proposed 
§  2641.301(a)(2)(ii)(B),  however,  a 
communication  or  appearance  made  by 
a  former  employee  at  the  request  of  the 
Congress,  in  the  context  of  a 
Congressional  hearing,  will  be  deemed 
made  on  behalf  of  the  United  States. 
This  interpretation  makes  effective  the 
permission,  under  the  statute,  for 
communications  to  Congress  and  its 
members.  The  provision  is  limited  to 
hearings,  however,  in  order  not  to 
permit  a  former  employee  to  use  the 
good  offices  of  a  Congressman  to 
facilitate  otherwise  prohibited  contacts 
with  executive  branch  personnel. 

Proposed  §2641. 301(b)— Acting  as  an 
Elected  State  or  Local  Government 
Official 

In  addition  to  excepting 
commimications  or  appearances  made 
in  carrying  out  official  duties  on  behalf 
of  the  United  States,  18  U.S.C.  207(j)(l) 
authorizes  a  former  employee  to  carry 
out  official  duties  as  an  elected  official 
of  a  State  or  local  government 
notwithstanding  sections  207(a)(1), 
(a)(2),  (b),  (c),  (d),  or  (f).  As  we  noted  in 
OGE  Informal  Advisory  Letter  87  x  1, 
this  exception  "is  groimded  in 
considerations  of  federalism"  in  that 
"statutory  restrictions  should  not 
unduly  impede  the  ability  of  the  elected 
representative  of  the  people  to  perform 
the  duties  of  his  position."  The  two 
examples  following  proposed 
§  2641.301(b)  highlight  the  requirement 
that  the  former  employee  be  acting  as  an 
"elected  official"  of  the  State  or  local 
government.  The  term  "State"  is  defined 
in  proposed  §  2641.104  to  include  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto.Rico,  and 
United  States  territories  or  possessions. 


Proposed  §  2641.301(c)— Acting  on 
Behalf  of  Specified  Entities 

Proposed  §  2641.301(c)  describes  a 
second  exception  permitting 
representational  activity  on  behalf  of  a 
State  or  local  government.  The 
exception  in  18  U.S.C.  207(j)(2)  would 
permit  communications  and 
appearances  in  carrying  out  official 
duties  as  an  employee  of  "an  agency  or 
instrumentality  of  a  State  or  local 
government"  notwithstanding  sections 
207(c)  or  (d).  It  also  would  except  from 
those  prohibitions  commimications  and 
appearances  made  as  an  employee  of 
certain  institutions  of  higher  education, 
hospitals,  or  medical  research 
organizations.  The  wording  of  proposed 
§  2641.301(c)  indicates  that  the 
exception  also  applies  when  the  former 
employee  is  employed  by  more  than  one 
of  tie  entities  specified  in 
§  2641.301(c)(1),  such  as  by  an  interstate 
compact  organization  composed  of 
several  States.  See  OGE  Informal 
Advisory  Letter  87  x  1.  However,  as 
proposed  example  3  illustrates,  the 
exemption  does  not  apply  to  an 
association  of  States  or  State  officials 
that  is  not  an  entity  carrying  out 
governmental  functions.  See 
Memorandum  for  An  Agency  General 
Counsel,  from  Beth  Nolan,  Deputy 
Assistant  Attorney  General,  Office  of 
Legal  Counsel,  Re:  Applicability  of  the 
Exemption  Provisions  of  18  U.S.C. 
§207(j)(2)  to  the  Employment  of  a 
Former  Federal  Official,  by  [an] 
Association  (July  2,  1999)  (OGE 
Informal  Advisory  Letter  87  x  1 
distinguished). 

In  order  to  qualify  for  the  exception, 
the  former  employee  must  be  an 
"employee"  of  the  State  or  local 
government  or  other  specified  entity 
and  not  merely  a  consultant  or 
independent  contractor.  This 
interpretation  had  been  adopted  in  OGE 
Informal  Advisory  Letter  87  x  1 
concerning  the  same  exception  in  the 
previous  version  of  18  U.S.C.  207.  That 
letter,  citing  legislative  history  relating 
to  the  Ethics  in  Government  Act  of 
1978,  had  determined  that  the  exception 
does  not  apply  in  the  case  of  so-called 
"hired  guns."  Use  of  the  term 
"employee"  in  the  new  version  of  the 
statute  is  consistent  with  that  legislative 
history.  See  125  Cong.  Rec.  H3696, 
H3697  (daily  ed.  May  24, 1979). 
Accordingly,  proposed  §  2641.301(c)(2) 
incorporates  the  distinction,  providing 
that  the  term  "employee"  means  a 
person  who  has  an  employee-employer 
relationship  with  a  specified  entity  and 
excludes  individuals  serving  a  specified 
entity  as  a  consultant  or  independent 
contractor.  Example  2  following 
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proposed  §  2641.301(c)  concerns  an 
attorney  who  does  not  qualify  for  the 
exception  because  of  this  distinction. 

Proposed  §  2641.301(d)— 
Communicating  Information  Based  on 
Special  Knowledge 

Proposed  §  2641.301(d)  implements 
18  U.S.C.  207(j)(4),  an  exception  to 
sections  207(c)  and  (d)  permitting  a 
former  senior  or  very  senior  employee  to 
make  an  imcompensated  "statement"  if 
"based  on  [his]  own  special  knowledge 
in  the  particular  area  that  is  the  subject 
of  the  statement  *  *  *." 

When  originally  enacted  by  Congress 
in  1978, 18  U.S.C.  207(c)  prohibited  a 
former  senior  employee  from 
representing  "anyone"  before  his  former 
agency.  Because  section  207(c)  barred  ' 
self-representation  (as  well  as  the 
representation  of  others),  the  statute 
specifically  permitted  commiuiications 
or  appearances  "concerning  matters  of  a 
personal  and  individual  natiue,  such  as 
personal  income  taxes  or  pension 
benefits."  The  statute  also  stated  that 
the  one-year  cooling-off  provision  did 
not  prevent  a  former  senior  employee 
from  "making  or  providing  a  statement, 
which  is  based  on  the  former  officer's  or 
employee's  own  special  knowledge  in 
the  particular  area  that  is  the  subject  of 
the  statement,  provided  that  no 
compensation  is  thereby  received,  other 
than  that  regularly  provided  for  by  law 
or  regulation  for  witnesses." 

The  current  version  of  18  U.S.C. 
207(c)  no  longer  prohibits  self- 
representation,  and,  therefore,  the 
statute  no  longer  includes  an  exception 
for  communications  of  a  personal  and 
individual  natiue.  On  the  other  hand, 
the  "special  knowledge"  exception 
survives.  Of  course,  since  self- 
representation  is  no  longer  barred,  a 
former  senior  or  very  senior  employee 
need  not  rely  on  this  or  any  other 
exception  to  section  207(c)  or  (d)  when 
he  makes  a  communication  solely  on  his 
own  behalf. 

For  purposes  of  implementing  the 
section  207(j)(4)  exception,  we  propose  • 
guidance  as  to  what  the  terms  "special 
knowledge,"  "statement"  and 
"compensation"  mean  in  section 
207(j)(4).  We  indicate  in  proposed 
§  2641.301(d)(1)  that  a  former  employee 
will  be  deemed  to  have  "special 
knowledge"  with  respect  to  the  subject 
area  "if  he  is  familiar  with  the  subject 
area  as  a  result  of  education,  interaction 
with  experts,  or  other  imique  or 
particularized  experience."  While  this 
standard  does  not  require  the 
"outstanding  qualifications"  in  a  field 
that  are  the  prerequisite  for  a  section 
207(j)(5)  certification,  discussed  below, 
a  former  employee  must  have  become 


knowledgeable  with  the  subject  prior  to 
making  contact  with  the  Government. 
Proposed  §  2641.301(d)(2)  defines  the 
term  "statement"  as  "a  communication 
of  facts  directly  observed  by  the  former 
employee." 

"The  proposed  definition  of 
compensation  at  §  2641.301(d)(3)  is 
broad.  Reflecting  the  exception's 
amendment  by  the  Ethics  Reform  Act  of 
1989,  the  proposed  definition  does  not 
exclude  compensation  provided  for  by 
law  or  regulation  for  witnesses. 
However,  the  proposed  definition  of 
compensation  does  exclude  the 
payment  of  actual  and  necessary 
expenses  incurred  in  connection  with 
making  the  statement.  Cf.  Memorandum 
of  Dawn  Johnson,  Acting  Assistant 
Attorney  General,  Office  of  Legal 
Counsel,  for  the  Coiuisel  to  the 
President,  January  28.  1998 
("compensation,"  within  the  meaning  of 
18  U.S.C.  203,  does  not  include 
reimbursement  of  expenses  in 
connection  v«th  representation), 
available  on  the  DOJ  Web  site  at 
http://www.  usdoj.gov/olc/ 
1998opinions.htm. 

Proposed  §2641. 301(e)— 
Communicating  Scientific  or 
Technological  Information 

Section  207(j){5)  of  18  U.S.C.  permits 
a  former  employee  to  make 
commimications  "solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information"  notwithstanding  sections 
207(a)(1),  (a)(2),  (c),  or  (d),  provided  that 
(1)  the  communications  are  made 
"under  procedures"  acceptable  to  the 
agency  or  agencies  to  which  the 
communication  is  directed  or  (2)  the 
head  of  such  agency  or  agencies  "makes 
a  certification"  that  meets  certain 
requirements.  A  former  employee 
cannot  use  this  exception  to  avoid  the 
restrictions  in  sections  207(b)  or  207(f). 
Thus,  a  former  employee  cannot  escape 
the  reach  of  either  of  Uiese  latter  two 
restrictions  by  merely  limiting  his  use  of 
covered  trade  or  treaty  information  to 
that  which  is  of  a  scientific  or 
technological  character  or  by  assisting  a 
foreign  entity  only  by  means  of 
furnishing  scientific  or  technological 
information. 

Proposed  §  2641.301(e)  incorporates 
both  the  procedures  and  certification 
aspects  of  the  section  207(j)(5)  exception 
for  communication  of  scientific  and 
technological  information  and,  in  effect, 
constitutes,  two  exceptions.  Proposed 
§  2641.301(e)  states  the  exception  in 
general  terms,  and  proposed 
§  2641.301(e)(l)-(e)(3)  provides 
information  common  to  both  the 
procedures  exception  and  the 
certification  exception.  Guidance  on  the 


promulgation  and  implementation  of 
procedures  is  contained  in  proposed 
paragraph  (e)(4).  Guidance  on  the 
certification  process  is  contained  in 
proposed  paragraph  (e)(5). 

As  originally  enacted  in  1962,  section 
207  had  provided  an  exception  from  its 
substantive  restrictions  for  former 
employees  certified  as  possessing 
"outstanding  scientific  or  technological 
qualifications"  and  only  when  in  the 
"national  interest."  This  certification 
exception,  since  modified,  survives  as 
part  of  current  section  207(j)(5).  Prior  to 
the  amendments  to  section  207  in  the 
Ethics  Reform  Act  of  1989,  the 
certification  mechanism  freed  the 
former  employee  from  any  post- 
employment  restrictions  attendant  to 
such  matter,  not  just  communications 
solely  for  the  purpose  of  furnishing, 
scientific  and  technological  information. 
See  OGE  Informal  Advisory  Letter  80  x 
9.  The  1989  amendments  changed  the 
wording  of  the  certification  exception, 
limiting  recipients  of  a  section  207(j)(5) 
certification  to  making  contacts  "solely 
for  the  purpose  of  furnishing  scientific 
or  technological  information."  This 
change  imposes  a  significant  limitation 
on  the  scope  of  activities  permitted  by 
a  certification,  because  the  recipient  of 
the  certification  is  prohibited  from 
making  communications  that  are  not 
"solely  for  the  purpose  of  furnishing 
scientific  or  technological  information." 

The  part  of  the  exception  involving 
procedures  was  added  by  the  Ethics  in 
Government  Act  of  1978.  See  124  Cong. 
Rec.  31,983  (1978)  (statement  of  Rep. 
Stratton)  (explaining  need  for 
alternative  in  addition  to  existing 
certification  mechanism).  Since  its 
original  enactment,  the  procedures 
provision  has  always  been  limited  to 
communications  solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information. 

The  exception  in  18  U.S.C.  207(j)(S) 
permits  otherwise  prohibited 
"communications,"  but  is  silent  as  to 
"appearances."  We  have  worded 
proposed  §  2641.301(e)  so  that 
procedures  and  certifications  under 
section  207(j)(5)  permit  both 
communications  and  appearances.  It 
would  defeat  the  purpose  of  the 
exception  if  it  permitted  a  former 
employee  to  make  communications  but 
not  to  appear  before  the  Government  to 
make  such  communications. 

When  drafting  proposed  « 

§  2641.301(e)(1),  we  were  aware  that 
certain  legislative  history  in  connection 
with  the  1978  amendments  indicated 
that  the  exception  applies  only  to 
communications  that  are  made  "solely 
for  the  purpose  of  furnishing  scientific 
or  technological  information  and 
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without  the  intent  to  influence."  See  124 
Cong.  Rec.  H35,671  (lfl78)  (emphasis 
added).  However,  as  discussed  earlier  in 
connection  with  the  "intent  to 
influence"  element  in  proposed 
§  2641.201(e),  the  post-1989  version  of 
section  207  prohibits  no 
communications  or  appearances  that  are 
not  made  with  the  intent  to  influence 
the  Government.  The  exception  in 
section  207(j)(5)  would  be  siuplusage  if 
it  only  applied  to  communications  and 
appearances  that  are  not  prohibited  in 
the  first  place,  i.e.,  those  made  without 
any  intent  to  influence.  Even 
communications  made  solely  for  the 
purpose  of  conveying  scientific  or 
technological  information  may  be 
deemed  to  be  made  with  the  intent  to 
influence,  if  made  for  the  purpose  of 
affecting  Government  action  in  a  matter 
that  involves  an  appreciable  element  of 
dispute  or  discretionary  Government 
action.  Therefore,  proposed 
§  264 1 .  301  (e)(  1 )  reflects  that  a 
communication  for  the  purpose  of 
furnishing  scientific  or  technological 
information  may  be  permitted  by  the 
exception  even  when  made  in  contexts 
involving  intent  to  influence. 

The  former  Marine  Corps  employee  in 
proposed  example  1  following 
§  2641.301(e)(4)  as  proposed,  for 
example,  may  report  the  results  of  a 
series  of  scientific  tests  even  though  the 
methodology  of  those  tests  is  expected 
to  be  and  is,  in  fact,  the  subject  of  debate 
at  the  meeting.  Moreover,  he  could 
report  the  results  even  though  they  tend 
to  support  the  company's  argument  that 
it  has  complied  with  a  certain  contract 
specification.  As  emphasized  in 
proposed  §2641. 301(e)(l)(iii),  the 
exception  permits  the  communication  of 
scientific  or  technological  information 
in  adversarial  or  other  contexts  even  if 
the  information  is  "inherently 
influential."  On  the  other  hand, 
proposed  example  1  emphasizes  that  the 
former  Marine  Corps  employee  could 
not  present  the  company's  argument 
that  it  has  complied  with  a  contract 
term  regarding  advance  payments. 
Proposed  §  2641.301(eH2)  offers 
guidance  concerning  the  meaning  of  the 
adjectives  "scientific"  and 
"technological."  It  would  provide  that 
scientific  or  technological  information 
refers,  for  example,  to  "technical  or 
engineering  information  relating  to  the 
natural  sciences"  as  distinguished  from 
information  "associated  with  a 
nontechnical  discipline  such  as  law, 
economics,  or  political  science."  This 
distinction  is  consistent  with  the 
legislative  history  concerning  the 
certification  authority  in  section 
207(j)(5).  The  Conference  Report  issued 
in  connection  with  the  Ethics  in 


Government  Act  of  1978  reflected  the 
intent  of  the  Committee  that  the  phrase 
"scientific,  technological,  or  other 
technical  discipline"  excludes  the  social 
sciences.  S.  Conf.  Rep.  No.  95-127  at  77 
(1978).  We  expect  that  an  agency  will  be 
in  the  best  position  to  interpret  these 
adjectives  in  the  context  of  its  own 
programs  and  consistent  with  the 
guidance  in  proposed  §  2641.301(e)(2). 

While  proposed  §  2641.301(e)(2) 
requires  that  a  communication  convey 
scientific  or  technological  information 
to  be  permissible  under  the  exception, 
proposed  §  2641.3Ql(e)(3)  recognizes 
that  a  communication  may  be  made  for 
the  purpose  o/ furnishing  scientific  or 
technological  information 
notwithstanding  an  "incidental 
reference  or  remark"  of  a  nontechnical 
character.  Thus,  like  existing  5  CFR 
2637.206(b),  proposed 
§  2641.301(e)(3)(ii)  recognizes  the 
permissibility  of  nontechnical 
communications  "when  necessary  to 
appreciate  the  practical  significance  of 
the  basic  scientific  or  technological 
information  provided."  Moreover,  like  5 
CFR  2637.206(a),  §2641.301(e){3)(iii)  as 
proposed  would  permit  incidental 
communications  "[ijntended  to 
facilitate  the  furnishing  of  scientific  or 
technological  information  *  *  *." 
Significantly,  however,  proposed 
§  2641.301(e)(3)  emphasizes  that,  taken 
as  a  whole,  a  communication  (or  series 
of  related  communications)  must 
"primarily"  convey  information  of  a 
scientific  or  technological  character. 

Proposed  examples  1  and  2  follpwing 
§  2641.301(e)(3)  are  illustrative. 
Example  1  emphasizes  that  it  is  the 
former  employee's  own 
communications  that  must  primarily 
convey  scientific  or  technological 
information.  Thus,  the  former  employee 
in  that  example  is  not  deemed  to  make 
a  permissible  "incidental"  reference  to 
a  product's  expected  cost  when  the 
scientific  information,  although 
communicated  on  the  same  occasion,  is 
communicated  by  another  individual. 
On  the  other  hand,  as  indicated  in 
proposed  example  2,  the  former 
employee  could  state  the  product's 
expected  cost  if  the  whole  of  her 
communication  otherwise  focused 
primarily  on  relevant  scientific 
principles. 

As  specified  in  proposed 
§  2641.301(e)(4),  the  exception  is 
available  to  a  former  employee  where 
the  communication  is  made  in 
accordance  with  procedures  adopted  by 
the  agency  to  which  the  communication 
is  directed.  The  prerequisite  that  the 
agency  to  which  the  commimication  is 
directed  is  the  agency  whose  procedures 
must  be  complied  with  is  consistent 


with  existing  regulatory  guidance  at  5 
CFR  2637.206(e)  and  with  past  OGE 
advice.  See,  e.g.,  OGE  Informal  Advisory 
Letter  96x21. 

The  regulation  as  proposed  does  not 
specify  any  particular  procedure  or 
procedures  that  must  be  adopted  by  an 
agency.  The  language  of  the  statute 
affords  each  agency  the  discretion  to 
develop  procedures  it  deems 
"acceptable."  Proposed 
§2641.30l(e)(4)(i)  suggests  some 
possible  mechanisms  that  could  be 
employed  by  an  agency  to  ensure  the 
proper  use  of  the  exception.  Many  of 
these  are  taken  from  existing  guidance 
at  5  CFR  2637.206(e). 

The  certification  provision  in  section 
207(j)(5)  would  be  implemented  by 
proposed  §  2641.301(e)(5).  As  specified 
in  proposed  §  2641. 301  {e)(5)(iii).  these 
certifications  must  be  issued  by  the 
head  of  the  agency  with  which  the 
former  employee  would  have  contact. 

We  have  interpreted  section  207{j)(5) 
as  permitting  agency  heads  the 
discretion  to  limit  their  certification  to 
only  certain  of  the  statute's  substantive 
restrictions.  For  example,  in  OGE 
Informal  Advisory  Letter  97  x  14,  we 
advised  a  designated  agency  ethics 
official  that  an  agency  head  could  waive 
section  207(c)  only.  Similarly,  we  have 
included  a  provision  at  proposed 
§  2641.301(e)(5)(iii)(E)  that  confirms  our 
view  that  the  granting  authority  has 
discretion  to  impose  other  limitations 
on  the  scope  of  a  section  207(j)(5) 
certification.  As  we  said  in  OGE 
Informal  Advisory  Letter  80  x  9,  a 
certification  for  technical  expertise 
"may  be  limited  in  nature  at  the 
discretion  of  the  head  of  the  agency  or 
Department  *  *  *." 

While  the  authority  to  grant  the 
certification  ultimately  rests  with  the 
appropriate  agency  head,  proposed 
§  2641.301(e)(5)  incorporates  the 
statutory  requirement  for  advance 
consultation  with  OGE  prior  to 
issuance.  We  believe  that  the  statutory 
"national  interest"  standard 
contemplates  that  this  authority  will  be 
used  infrequently.  Moreover,  legislative 
history  surrounding  the  amendment  of 
this  provision  in  1978  supports  the  view 
that  certifications  should  be  granted 
only  in  "exceptional"  cases.  S.  Rep.  No. 
170.  95th  Cong.,  1st  Sess.  155  (197.7). 
Proposed  §  2641.301(e)(5)  provides 
that  a  section  207(j)(5)  certification  may 
be  granted  to  a  "former  employee."  We 
believe  that  an  agency  head  may 
entertain  a  request  for  a  certification 
from  a  current  employee  who  has  firm 
post-employment  plans,  provided  that 
the  effective  date  of  the  certification 
occurs  after  the  employee  terminates 
Government  service. 
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Paragraphs  (A),  (B),  and  (C)  of 
proposed  §  2641.301(e)(5)(i)  describe  the 
three  statutory  criteria  that  must  be 
satisfied  in  order  for  a  certification  to  be 
issued.  Proposed  §2641.301(e)(5)(i)(B) 
requires  that  the  former  employee  will 
actually  utilize  his  scientific, 
technological,  or  technical  expertise  in 
connection  with  the  matter  for  which 
the  waiver  is  granted.  We  believe  this 
criterion  follows  from  the  statutory 
requirement  that  the  former  employee 
not  only  possess  outstanding 
qualifications,  but  that  he  will  be 
"acting  with  respect  to  a  particular 
matter  which  requires  such 
qualifications."  OGE  will  carefully 
examine  the  focts  surrounding  a  waiver 
proposed  for  an  individual  who  will 
occupy  a  management  position  to 
ensure  this  criterion  is  satisfied. 

We  used  the  term  "matter"  in 
proposed  §2641. 301(e)(5)(i)(B).  Section 
207(j)(5)  provides  that  a  certification 
will  apply  with  respect  to  a  "particular 
matter"  which  requires  outstanding 
qualifications  in  certain  disciplines. 
Since  sections  207(c)  and  (d)  apply  to 
any  "matter"  rather  than  to  any 
"particular  matter,"  we  reasoned  that 
the  policy  underlying  the  certification 
authority  would  be  ill-served  by  a 
distinction  permitting  experts  to  contact 
the  Government  concerning  action 
focused  on  a  "discrete  and  identifiable 
class  of  persons,"  but  not  on  broad 
policy  issues  or  conceptual  work.  See 
the  definition  of  "particular  matter"  at 
proposed  §  2641.201(h)(1).  See  also  5 
CFR  2640.103(a)(1). 

As  part  of  the  consultation  process, 
OGE  will  carefully  review  an  agency's 
draft  certification  to  ensure  that  it 
specifies  all  of  the  information  required 
by  proposed  §2641. 301(e)(5)(iii). 
Proposed  §2641. 301(e)(5)(iii)(C) 
requires  that  a  certification  specify  the 
name  of  the  person  on  whose  behalf  the 
former  employee  will  be  acting.  We  do 
not  read  section  207(j)(5)  as  requiring 
that  a  certification  recipient  act  only  on 
behalf  of  a  person  specified  in  the 
certification.  Rather,  as  already 
mentioned,  we  believe  that  the 
certification  is  specific  to  the  matter  that 
will  be  the  subject  of  the  recipient's 
post-employment  contacts.  Accordingly, 
under  proposed  §2641. 301(e)(5)(iii)(F), 
a  certification  must  include  a 
"description  of  the  matter  and  the    , 
commimications  that  will  be 
permissible  or,  if  relevant,  a  statement 
that  such  information  is  protected  from 
disclosure  by  statute." 

We  did  not  include  in  this  proposed 
regiUation  the  provision  that  has 
appeared  at  5  CFR  2637.207(d) 
providing  for  pre-qualification  of 
experts  through  creation  of  an  "agency 


registry."  We  are  not  aware  that  any 
agency  has  set  up  such  a  registry. 
Moreover,  we  are  not  convinced  that 
such  a  registry  would  have  anything  but 
an  insignificant  impact  on  certification 
processing  times.  Indeed,  we  suspect 
that  the  administrative  burden 
associated  with  a  registry  would 
outweigh  any  benefit. 

Proposed  §2641. 301(f)— Testifying 
under  Oath 

The  amendment  of  18  U.S.C.  207  by 
the  Ethics  Reform  Act  of  1989  prompted 
our  proposed  major  revision  of 
regulatory  guidance  concerning  the 
permissibility  of  testimony  under  oath. 
In  the  prior  version  of  the  statute, 
section  207(h)  had  stated  that  nothing  in 
section  207  prevented  a  former 
employee  "from  giving  testimony  under 
oath*  *  *."  The  Ethics  Reform  Act  of 
1989  version  of  the  statute  also  uses  this 
language,  in  reniunbered  section 
207(j)(6),  but  adds  that  a  former 
employee  "who  is  subject  to  the 
restrictions  contained  in  subsection 
(a)(1)  with  respect  to  a  particular  matter 
may  not,  except  piu-suant  to  court  order, 
serve  as  an  expert  witness  for  any  other 
person  (except  the  United  States)  in  that 
matter." 

The  proposed  definition  of 
"testimony  imder  oath"  is  drawn  from 
language  in  Rule  603  of  the  Federal 
Rules  of  Evidence.  Proposed 
§  2641.301(f)(1)  requires  that  the  former 
employee's  oral  or  written  testimony  be 
given  in  a  proceeding  "in  which 
applicable  procedural  rules  require  a 
witness  to  declare  by  oath  or  affirmation 
that  he  will  testify  truthfully."  In 
addition,  the  exception  does  not  apply 
unless  the  testimony  is  given  in 
connection  with  a  "judicial,  quasi- 
judicial,  administrative  or  other  legally 
recognized  proceeding."  Taken  together, 
these  two  requirements  emphasize  that 
a  former  employee  cannot  escape  the 
restrictions  of  18  U.S.C.  207  by  merely 
raising  his  right  hand  and  assuring  those 
present  at  any  gathering  that  he  is 
telling  the  truth.  On  the  other  hand, 
provided  the  requirements  as  proposed 
are  met,  these  provisions  would  confirm 
that  the  exception  permits  a  witness  to 
give  testimony,  except  as  limited  by 
proposed  §  2641.301(f)(2)  concerning 
service  as  an  expert  witness. 

As  already  noted,  while  the 
testimony-tmder-oath  exception 
generally  permits  testimony  offered  as 
an  expert  witness,  the  exception  is 
subject  to  a  significant  statutory 
limitation  in  this  regard.  As  specified  in 
section  207(j)(6)(A),  a  former  employee 
"who  is  subject  to  the  restrictions 
contained  in  subsection  (a)(1)  with 
respect  to  a  particular  matter"  may  not 


"serve  as  an  expert  witness"  except  for 
the  United  States  or  pursuant  to  court 
order. 

Proposed  §  2641. 301(f)(2)(ii) 
implements  the  court  order  provision. 
We  specifically  distinguished  a 
subpoena  as  not  falling  within  this 
definition.  The  practical  natiue  of  a 
subpoena  is  such  that  in  many  contexts 
it  may  be  issued  under  the  court's 
authority  by  counsel's  filling  out  a  form, 
without  reasoned  consideration  by  a 
court  imless  and  until  the  subpoena  is 
challenged.  See,  e.g..  Doe  v.  DiGenova, 
779  F.2d  74  (D.C.  Cir.  1985) 
(subpoenas — grand  jury  or  otherwise — 
do  not  qualify  as  "order[sl  of  a  court  of 
competent  jurisdiction"  under  the 
Privacy  Act.)  Thus,  the  mere  fact  that  an 
expert  witness  appears  in  court  in 
response  to  a  subpoena  does  not  mean 
that  he  is  testifying  pursuant  to  court 
order  within  the  meaning  of  section 
207(j)(6)(A).  Also,  a  court  order  merely 
qualifying  a  witness  to  testify  as  an 
expert  is  not  a  court  order  that  directs 
the  witness  to  testify  in  such  a-way  as 
to  overcome  the  expert- witness  bar. 
Because  the  United  States  will  be 
represented  in  most  proceedings  in 
which  it  has  a  "direct  and  substantial 
interest"  piusuant  to  18  U.S.C. 
207(a)(1),  the  United  States  should  make 
the  court  aware  of  the  statutory  bar 
where  appropriate. 

The  proposed  regulation  could  not.    . 
and  does  not  attempt  to,  instruct  a  judge 
as  to  the  proper  standard  to  apply  in 
determining  whether  a  coiut  order  is 
appropriate.  Proposed  example  4 
suggests  our  view  of  an  appropriate 
circumstance  for  a  court  to  order  expert 
testimony.  We  would  expect  that  a  court 
would  order  an  expert  witness 
otherwise  barred  by  section  207(a)(1)  to 
testify  only  where  there  are 
extraordinary  circiunstances  present, 
such  as  where  there  is  no  other 
equivalent  expert  testimony  available 
and  the  employee's  prior  involvement 
in  the  matter  will  not  cause  him  to  have 
an  undue  influence  on  proceedings. 

Of  course,  fact  witness  testimony  is 
always  allowable  under  the  testimony- 
under-oath  exception.  However,  some 
"experts"  who  cotUd  be  fact  witnesses 
because  of  having  worked  on  matters 
while  at  their  former  agencies  (thereby 
triggering  the  section  207(a)(1)  bar) 
would  prefer  to  serve  as  expert 
witnesses.  An  expert  witness  can  be 
paid  for  his  service  as  an  expert  while 
a  payment  for  fact  testimony  may  be 
prohibited  by  the  bribery  statute.  See  18 
U.S.C.  201.  When  Congress  provided  for 
the  court  order  exception  to  the  expert 
testimony  bar  in  section  207,  it  did  not 
intend  to  provide  a  mechanism  for 
former  employees  who  worked  on 
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matters  to  receive  compensation  for 
testimony  because  of  their  personal 
knowledge  of  the  facts. 

Proposed  §2641. 301(f)(3)  implements 
section  207(j)(6)  as  it  pertains  to  the 
permissibility  of  statements  made  under 
penalty  of  perjury.  Proposed 
§  2641.301(0(3)  emphasizes  that  this 
exception  does  not  authorize  an 
employee  to  "submit  a  pleading, 
application,  or  other  document  as  an 
attorney  or  other  representative."  See 
also  5  CFR  2637.208(c).  We  also 
emphasize  in  §  2641.301(f)(3)  as 
proposed  that  when  the  permanent  bar 
is  applicable,  a  former  employee  is 
subject  to  the  limitation  concerning 
expert  witness  testimony  even  though 
his  testimony  could  also  be 
characterized  as  a  statement  made  under 
penalty  of  perjury. 

The  proposed  note  following 
§  2641.301(f)(3)  as  proposed  would 
emphasize  that,  for  purposes  of  the 
exception,  it  is  irrelevant  that  a  witness 
may  be  compensated  for  his  testimony. 
On  the  other  hand,  the  note  alerts 
former  employees  and  others  to  the 
criminal  provisions  in  18  U.S.C. 
201(c)(3)  and  (d)  which  may  prohibit 
fact  witnesses  from  receiving 
compensation  for  testifying  in  certain 
forums  other  than  as  "provided  by  law" 
or  to  cover  "the  reasonable  cost  of  travel 
and  subsistence  inciured  and  the 
reasonable  value  of  time  lost  in , 
attendance"  at  a  proceeding.  Separately, 
the  note  also  alerts  the  reader  to  the 
possible  existence  of  agency  procedures 
relating  to  the  production  or  disclosure 
of  Government  information  by  current 
or  former  employees.  See,  e.g.. 
Department  of  Justice  regulations  at  28 
CFR  part  16.  subpart  B. 

Proposed  §  2641.301(g)— Acting  on 
Behalf  of  a  Candidate  or  Political  Party 

The  Office  of  Government  Ethics 
Authorization  Act  of  1996.  Pub.  L.  104- 
179. 110  Stat.  1566.  amended  18  U.S.C. 
207(j)  to  add  a  new  exception  to 
sections  207(c)  and  (d).  Under  new 
section  207(j)(7).  a  former  senior  or  very 
senior  employee  may  represent  a 
"candidate"  for  Federal  or  State  office 
or  "an  authorized  committee,  a  national 
committee,  a  national  Federal  campaign 
committee,  a  State  committee,  or  a 
political  party."  The  proposed 
regulatory  definitions  of  these  terms  at 
§  2641.301(g)(1)  closely  track  the 
statutory  definitions  in  section  207(j)(7). 
As  noted  earlier  in  connection  with 
proposed  §  2641.301(b)  and  (c).  the  term 
"State"  is  defined  in  §  2641.104  as 
proposed. 

Proposed  §2641. 301  (g)(2)(ii)  refiects 
that  a  communication  or  appearance 
must  be  made  on  behalf  of  "one  or 


more"  of  the  candidates  or  political 
organizations  specified  in 
§  2641.301(g)(1)  (i)-(vi).  This  language 
reflects  our  interpretation  that  the 
exception  is  available  to  a  former  senior 
or  very  senior  employee  who  is 
simultaneously  acting  on  behalf  of  more 
than  one  of  the  specified  candidates  or 
political  organizations. 

If  the  former  senior  or  very  senior 
employee  is  representing  a  candidate, 
section  207(j)(7)  applies  only  if  the 
employee  makes  the  communication  or 
appearance  on  behalf  of  the  candidate 
"in  his  or  her  capacity  as  a  candidate." 
Accordingly,  the  former  Attorney 
General  in  proposed  examples  2  and  3 
following  proposed  §264 1.301(g)  could 
seek  official  action  from  a  Government 
official  about  a  tax  matter  of  interest  to 
a  State  committee,  but  could  not  make 
a  communication  on  behalf  of  a 
candidate  seeking  the  dismissal  of  an 
enforcement  action  involving  the 
candidate's  family  business. 

The  exception  is  available  to  a  former 
senior  or  very  senior  employee  who  is 
retained  either  directly  by  a  candidate 
or  specified  political  organization  or 
who  is  hired  by  a  third  person  who 
provides  services  exclusively  to 
candidates  or  the  specified  political 
organizations.  Significantiy,  the 
exception  is  not  available  if  the  former 
employee  is  "employed  by"  any  other 
person  or  entity  at  the  time  he  makes 
the  conmumication  or  appearance.  This 
limitation,  described  at  proposed 
§  2641.301(g)(2)(i),  is  illustrated  in 
example  4.  The  former  senior  employee 
in  that  example  cannot  avoid  the  section 
207(c)  bar  by  using  the  exception 
because  he  is  employed  by  a  firm  that 
does  not  exclusively  "represent,  aid,  or 
advise"  the  specified  persons  or  entities. 

Section  207(j)(7)  applies  only  when 
the  commttaication  or  appearance  is 
made  "solely  on  behalf  of"  a  specified 
candidate  or  political  organization.  We 
would  highlight  this  restriction  by 
denoting  it  as  one  of  the  "limitations" 
at  §  2641.301(g)(2)  as  proposed. 

Finally,  proposed  §  2641.301(g) 
recognizes  that  even  a  communication 
or  appearance  purportedly  made  solely 
on  behalf  of  a  specified  person  or  entity 
may  unavoidably  also  involve  a 
representation  of  ^e  former  senior  or 
very  senior  employee's  employer.  Since 
the  exception  contemplates  that  former 
employees  may  become  "employed  by" 
third  persons  or  entities  who  provide 
services  exclusively  to  candidates  or 
political  organizations,  we  did  not 
believe  that  such  an  affiliation  should 
preclude  use  of  the  exception. 
Accordingly,  we  indicate  that  a  former 
employee  may  make  a  communication 
or  appearance  on  behalf  of  such  a  third 


person  or  entity,  described  in  proposed 
§  2641.301(g)(2)(i){B).  provided  the 
communication  or  appearance 
otherwise  meets  the  requirements  for 
the  §  2641.301(g)  exception  as  proposed. 

Proposed  §2641. 301(h)— Acting  on 
Behalf  of  an  International  Organization 
Pursuant  to  a  Waiver 

Section  207(j)(3)  was  added  by  the 
Ethics  Reform  Act  of  1989  version  of 
section  207.  This  exception  provides 
that  the  restrictions  of  the  statute  shall 
not  apply  to  "an  appearance  or 
communication  on  behalf  of.  or  aid  ot 
advice  to.  an  international  organization 
ih  which  the  United  States  participates, 
if  the  Secretary  of  State  certifies  in 
advance  that  such  activity  is  in  the 
interests  of  the  United  States."  The 
Secretary  of  State  has  issued  several 
section  207(j)(3)  waivers. 

Proposed  §  2641.301(h)  provides  that 
a  section  207(j)(3)  waiver  may  be 
granted  to  any  "former  employee."  We 
believe  that  the  Secretary  of  State  may 
entertain  a  request  for  a  waiver  from  a 
current  employee  who  has  firm  post- 
employment  plans,  provided  that  the 
effective  date  of  the  waiver  occiu^  after 
the  employee  becomes  a  former 
employee. 

Section  2641. 301  (i)— Acting  as  an 
Employee  of  a  Government-Owned, 
Contractor  Operated  Entity  Pursuant  to 
a  Waiver 

Section  207(k)  of  18  U.S.C.  authorizes 
the  President  to  waive  some  or  all  of  the 
substantive  restrictions  of  section  207 
for  up  to  25  current  employees  of  the 
executive  branch  (excluding  any  former 
employees  who  may  be  continuing  to 
benefit  from  previously  issued  waiters). 
Subject  to  a  slighUy  more  flexible-'' 
provision  relating  to  prior  employment 
at  certain  laboratories,  a  waiver  under 
this  section  applies  to  an  individual 
who  returns  to  the  same  Government- 
owned,  contractor  operated  entity  by 
which  he  was  employed  just  prior  to 
entering  Government  service.  Proposed 
§  2641.301(i)  re-states  the  statutory 
criteria  and  procedures  applicable  to 
such  waivers. 

Proposed  §  264 1.301  (j)— Waiver  for 
Certain  Positions  From  the  Prohibitions 
of  18  U.S.C.  207  (c)  and  (f) 

Apart  from  the  general  exceptions  and 
waivers  described  in  section  207(j)  and 
the  waiver  authority  set  forth  in  section 
207(k),  section  207(c)  is  not  applicable 
to  any  former  senior  employee  whose 
Government  position  has  been  waived 
from  the  prohibition  by  the  Director  of 
OGE.  See  section  207(c)(2)(C). 

On  February  1, 1991  OGE  published 
an  interim  rule  (with  request  for 
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comments),  which  established 
procedures  to  waive  positions  pursuant 
to  section  207(c)(2)(C).  OGE  has 
published  waived  positions  as  appendix 
A  to  5  CFR  part  2641. 

OGE  received  three  written  comments 
in  response  to  the  1991  rulemaking.  One 
comment  was  generally  supportive  of 
the  interim  rule.  A  second  comment 
raised,  in  part,  the  issue  of  the 
applicability  of  section  207(c)  to 
employees  detailed  to  senior  employee 
positions.  That  issue  has  already  been 
discussed  as  part  of  the  discussion  of 
the  definition  of  "senior  employee"  in 
proposed  §  2641.104.  The  third 
comment  requested  "clarification  on  the 
standards  which  wdll  be  used  in 
determining  whether  to  grant  a  waiver." 
More  specifically,  the  comment  stated 
that  the  rule  "could  be  improved  by 
adding  a  list  of  factors  to  consider  for 
determining  whether  there  woidd  be  a 
potential  for  the  use  of  undue  influence 
or  unfair  advantage." 

The  statute  lists  two  criteria  that  must 
be  satisfied  in  order  for  the  Director  to 
waive  a  position  from  section  207(c). 
First,  the  Director  must  determine  that 
the  imposition  of  section  207(c)  "would 
create  an  undue  hardship  on  the 
department  or  agency  in  obtaining 
qualified  personnel  to  fill  such  position 
or  positions,"  under  section 
207(c)(2)(C)(i).  Second,  the  Director 
must  determine  that  "granting  the 
waiver  would  not  create  the  potential 
for  use  of  undue  influence  or  unfair 
advantage,"  luider  section 
207(c)(2)(C)(ii).  Oxu  interim  rule  listed 
some  factors  that  could  be  relevant  to 
such  determinations,  and  the  proposed 
rule  would  add  additional  guidance.  It 
is  impossible,  however,  to  develop  an 
exhaustive  list  of  factors  that  could  be 
considered.  The  waiver  procedure 
envisions  a  case-by-case  evaluation  of 
the  facts  related  to  the  hardship  on  the 
agency  and  the  potential  for  imdue 
influence  and  imfair  advantage.  It  is  up 
to  the  agency  to  bring  any  relevant 
factors  to  our  attention  in  order  to 
permit  the  Director  to  make  the 
determinations  required  under  the 
statute. 

In  addition  to  modifying  certain 
definitions,  as  already  discussed,  we  are 
proposing  to  make  several  other  changes 
to  the  existing  provisions  of  part  2641 
relating  to  waivers.  First,  as  tiie 
underlying  statute  states  that  OGE  may 
waive  the  restrictions  of  section  207(c), 
we  have  used  the  term  "waiver" 
throughout  the  new,  renumbered 
§  2641. 301  (j)  as  proposed,  rather  than 
the  term  "exemption"  which  appears  in 
existing  §  2641.201(d).  We  woiild  also 
renumber  the  existing  paragraphs 
concerning  waivers  so  that  the 


paragraph  describing  the  statutory 
criteria  would  appear  in  proposed 
§  2641.301(j)(2)  as  proposed.  In 
addition,  we  would  reorder  the  statutory 
criteria  in  renumbered  §  2641.301(i)(2) 
as  proposed  to  track  the  order  in  which 
they  are  set  forth  in  the  statute. 

We  propose  to  modify  renumbered 
§  2641.301(j)  to  emphasize  that  a  waiver 
of  section  207(c)  will  operate  to  waive 
the  restriction  of  section  207(f).  This 
result  follows  from  the  fact  that  the  one- 
year  ban  on  providing  certain  assistance 
to  foreign  governments  or  foreign 
political  parties  set  forth  in  section 
207(f)  applies,  inter  alia,  to  "[a]ny 
person  who  is  subject  to  the  restrictions 
contained  in  subsection  (c)  *  *  *"  of 
section  207.  Thus,  if  a  former  senior 
employee  is  not  subject  to  section  207(c) 
because  that  restriction  has  been  waived 
by  the  Director  of  OGE,  then  he  will 
similarly  not  be  subject  to  section  207(f). 
We  are  proposing  to  insert  necessary 
references  to  section  207(f)  in 
renumbered  §  2641.301(j).  Along  the 
same  lines,  we  propose  that  the  Director 
consider,  in  relation  to  the  statutory 
criterion  for  waiver  at  renumbered 
§  2641. 301  (j)(2)(iii),  the  consequences  of 
a  position's  waiver  from  the  restrictions 
pertaining  to  foreign  entities. 

We  are  proposing  to  amend 
renumbered  §  2641.301(j)(l)  to  indicate 
that  OGE  may  consider  waiving 
restrictions  for  a  position  if  it  "could  be 
occupied  by  a  senior  employee."  We 
chose  this  wording  mainly  because 
individuals  serving  in  Senior  Executive 
Service  positions  are  paid  basic  rates  of 
pay  which  range  bora  ES-1  to  ES-6 
depending  upon  their  individual 
qualifications.  As  long  as  a  position 
could  be  occupied  by  a  senior 
employee.  OGE  will  not  decline  to 
consider  a  waiver  merely  because  the 
current  incumbent's  pay  rate  is  less  than 
the  ES-5  rate  of  basic  pay  triggering 
senior  employee  status. 

We  are  proposing  to  add  an  example 
to  follow  proposed  renumbered 
§  2641.301(j)(l).  concerning  eligible 
senior  positions.  As  specified  in  18 
U.S.C.  207(c)(2)(C)  and  as  would  be 
reflected  in  renumbered  §  2641.301(j)(l), 
positions  for  which  the  rate  of  basic  pay 
is  "specified  in"  or  "fixed  according  to" 
the  Executive  Schedule  are  ineligible  for 
waiver.  Proposed  example  1  illustrates 
the  application  of  this  limitation. 

Waivers  may  not  be  issued  to  prevent 
or  remedy  individual  hardships,  but 
rather  to  address  programmatic 
concerns.  In  the  past,  some  waivers 
have  been  sought  to  ameliorate  the 
effects  of  the  one-year  cooling-off 
provision  as  it  would  apply  to  a 
particular  individual,  ratiier  than  to 
prevent  expected  recruitment  problems. 


The  Office  of  Government  Ethics  has  not 
granted  such  waivers.  See,  e.g.,  OGE 
Informal  Advisory  Letter  94  x  12.  See 
also  OGE  Informal  Advisory  Letter  96  x 
15,  in  which  the  Director  of  OGE 
declined  to  grant  a  waiver  to  remedy  the 
consequences  of  an  agency's 
misinterpretation  of  a  personnel  law 
which  resulted  in  the  retroactive 
reinstatement  of  an  individual  to  her 
former  senior  position  and  the  renewal 
of  her  one-year  cooling-off  period. 

We  are  proposing  to  modify 
renumbered  §  2641.301(j)(3)(i)  by 
inserting  the  word  "recommend"  to 
emphasize  the  role  of  the  designated 
agency  ethics  official.  OGE  expects  that 
a  request  will  not  be  forwarded  for 
consideration  by  the  Director  imless  the 
•thics  official  believes  that  waiver  is 
warranted. 

We  are  proposing  to  reword  the 
description  of  the  "hardship"  criterion, 
at  renumbered  §  2641.301(j)(2)(i)  and 
(ii),  to  emphasize  what  must  be  central 
to  an  agency's  recommendation 
concerning  this  element.  An  agency 
must  show  that  it  "has  experienced  or 
is  experiencing  undue  hardship  in 
obtaining  qualified  personnel"  and  that 
"[wjaiver  of  the  restriction  with  respect 
to  the  position  or  positions  is  expected 
to  ameliorate  the  recruiting  difficulties." 
.  See  OGE  Informal  Advisory  Letter  97  x 
16. 

We  are  proposing  to  add  an  additional 
factor  that  would  support  an  agency's 
claim  of  recruitment  difficulties. 
Proposed  §2641.301(j)(2)(i)(A)  confirms 
the  relevance  of  position  vacancy  rates. 
Moreover,  we  are  proposing  to  modify 
the  factor  at  existing  §  2641.201(d)(5)(ii), 
which  currenUy  provides  that  the 
Director  of  OGE  will  consider,  inter  alia, 
that  the  incumbent  of  a  position 
proposed  for  waiver  possess 
"outstanding  qualifications  in  a 
scientific,  technological,  or  other 
technical  discipline."  We  would  revise 
this  factor,  at  renumbered 
§  2641.301(j)(2)(i)(C),  to  include 
outstanding  qualifications  in  any  other 
"specialized  discipline." 

We  are  proposing  to  add  a  new 
sentence,  at  renumbered 
§  2641 .301(j)(3)(i).  indicating  that  a 
designated  agency  ethics  official  "may, 
at  any  time,  request  that  a  current 
waiver  be  revoked."  In  addition,  we  are 
proposing  to  delete  the  requirement  that 
letters  must  be  submitted  fumually  to 
OGE  concerning  the  continued  waiver    ' 
of  the  restriction.  Finally,  because  OGE 
need  publish  a  rule  only  when  a 
revision  to  appendix  A  is  warranted  as 
a  result  of  the  granting  of  a  new  waiver 
or  the  revocation  of  an  existing  waiver, 
we  propose  to  drop  the  requirement  in 
existing  §  2641.201(d)(3)  that  OGE 
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annually  publish  an  updated 
compilation.  As  proposed,  renumbered 
§  2641.301(j)(3)(ii)  would  merely  require 
that  the  Director  of  OGE  '  'maintain  a 
listing"  of  waived  positions  in  appendix 
A  to  5  CFR  part  2641. 

Section  2641. 30J(k}— Miscellaneous 
Statutory  Exceptions 

Proposed  §  2641.301(k)  lists  statutory 
provisions,  other  than  those  in  18  U.S.C. 
207  itself,  which  modify  the  scope  of 
the  post-employment  statute  as  it  would 
otherwise  apply  to  specified  former 
employees  or  classes  of  former 
employees.  We  invite  reviewers  of  this 
proposed  rule  to  review  our  list  and 
suggest  modifications  or  additions. 

Section  2641.302— Component 
Designations 

The  scope  of  18  U.S.C.  207(c)  can  be 
narrowed  through  designation,  by  the 
Director,  of  separate  departmental  or 
agency  components.  Authority  for  the 
designation  of  separate  components  is 
set  forth  in  section  207(h).  On  February 
1,  1991,  OGE  published  an  interim  rule 
establishing  procedures,  currently 
codified  at  5  CFR  2641.201(e),  to 
designate  separate  agency  components. 
OGE  has  published  agency  component 
designations  as  appendix  B  to  5  CFR 
part  2641. 

We  are  proposing  to  make  several 
changes  to  existing  §  2641.201(e),  which 
would  be  renumbered  as  §  2641.302.  We 
have  reorganized  the  paragraphs  in 
existing  §  2641.201(e)  concerning 
component  designations  so  that  the 
paragraph  describing  the  statutory 
criteria  would  appear  before  the 
paragraph  relating  to  procedures.  In 
addition,  we  have  reordered  the  two 
statutory  criteria  in  renumbered 
§  2641.302(c).  We  have  also  changed  the 
due  date  for  the  written  updates, 
required  by  existing  §  2641.201(e)(3)(ii). 
to  July  1  and  have  dropped  the 
requirement,  at  existing 
§  2641.201(e)(3)(iii),  that  the  Director  of 
OGE  publish  an  annual  compilation  of 
designated  components.  OGE  would 
"maintain  a  listing"  of  designations  in 
appendix  B  and  would  publish 
amendatory  rules  only  when  necessary. 
For  clarity,  we  would  avoid  use  of  the 
term  "component"  in  renumbered 
§  2641.302(a)  when  referring  to  an 
imdesignated  agency  or  bureau  within  a 
parent  agency.  We  are  also  proposing  to 
add  two  examples  to  follow  that  section. 
The  first  illustrates  the  effect  of  a 
component  designation  in  the  case  of  a 
former  senior  employee  of  a  parent 
agency.  The  second  example  concerns  a 
former  senior  employee  of  a  designated 
component.  Both  proposed  examples 
would  also  show  that  an  agency  office 


that  some  might  characterize  as  a 
"component"  will,  if  not  designated  by 
the  Director  of  OGE,  nevertheless  be 
considered  part  of  the  parent  for 
purposes  of  determining  the  scope  of 
the  section  207(c)  bar. 

We  propose  to  list  four  additional 
factors  that  the  Director  of  OGE  will 
consider  in  connection  .with  the 
"distinct  and  separate"  finding  required 
by  the  statute.  The  first  of  these 
additional  factors,  at  renumbered 
§  2641.302(c)(l)(iii),  would  indicate  that 
the  Director  will  consider  "Itjhe  degree 
of  supervision  exercised  by  the  peuent 
over  the  component."  In  view  of  this 
addition,  we  are  proposing  to  delete 
much  of  existing  §  2641.201(e)(7).  That 
section  had  made  clear  that  the  Director 
may  designate  subordinate  agencies  or 
bureaus  as  distinct  and  separate  from  a 
parent  notwithstanding  that  the  parent 
may  exercise  some  degree  of  general 
supervision  over  the  subordinate  entity. 
We  would,  however,  retain  the  last 
sentence  of  existing  §  2641.201(e)(7).  As 
reworded  and  retitled,  renumbered 
§  2641.302(d)  would  continue  to 
indicate  that  the  Director  will  not 
ordinarily  designate  agencies  or  other 
administrative  units  that  are 
encompassed  by  or  otherwise 
supervised  by  an  existing  designated 
component. 

The  other  three  new  factors  proposed 
at  renumbered  §2641. 302(c)(1)  derive 
fi-om  OGE's  experience  in  deciding 
several  designation  requests  over  the 
past  few  years.  New  §  2641.302(c)(l)(iv) 
would  indicate  that  the  Director  will 
consider  "(wlhether  the  component 
exercises  responsibilities  that  cut  across 
organizational  lines  within  the  parent." 
We  have  declined  to  designate  an  office 
that  had  been  created  administratively 
to  provide  personnel,  payroll,  and 
similar  services  to  the  parent  and  to  its- 
designated  components.  We  also 
declined  to.  designate  an  Inspector 
General's  office  as  a  component  distinct 
and  separate  from  the  parent  and  other 
designated  components.  The  two  other 
new  factors  will  confirm  the  relevance 
of  the  size  of  the  component,  both  in 
absolute  and  relative  terms.  In  one 
instance,  for  example,  we  declined  to 
designate  an  office  of  fewer  than  25 
people  that  also  would  have  been  very 
small  in  relation  to  other  designated 
components  of  the  parent. 

In  view  of  the  passage  of  time  since 
the  original  publication  of  part  2641,  we 
are  also  proposing  to  delete  existing 
§  2641. 201(e)(3)(i)  concerning  the 
effective  date  of  the  Director's  initial 
post-Ethics  Reform  Act  designations. 
The  introductory  paragraph  in 
Appendix  B  would  continue  to  provide 
that  "(elxcept  as  otherwise  indicated,  all 


designations  are  effective  as  of  January 
1, 1991."  We  also  would  reorganize 
existing  §  2641.201(e)(3)(ii)  by  creating 
separate  paragraphs,  proposed 
§  2641.302(e)(1)  and  (e)(2).  respectively 
titled  "Agency  recommendation"  and 
"Agency  update." 

Existing  §  2641.201(e)(4)  currently 
provides  that  a  new  designation  "shall 
be  effective  as  of  the  effective  date  of  the 
rule  that  creates  the  designation  *  *   *." 
Since  a  designation  can  substantially 
affect  the  scope  of  18  U.S.C.  207(c)  as 
applied  to  particular  individuals,  it  is 
important  that  the  designation  become 
effective  as  soon  as  possible.  We  are 
proposing  to  modify  existing 
§  2641.201(e)(4)  to  establish  the  date  of 
publication  as  the  effective  date  for  all 
futm-e  designations.  However,  since  a 
revocation  has  the  effect  of  expanding 
the  section  207(c)  bar.  we  propose  to 
retain  the  90-day  delayed  effective  date 
with  respect  to  revocations,  now  at 
renumbered  §  2641.302(f).  As  before,  a 
revocation  would  not  apply  to  any 
individual  who  terminated  senior 
service  prior,  to  the  expiration  of  the  90- 
day  period. 

We  also  propose  to  revise  existing 
§  2641.201(e)(4)  so  that  a  new 
component  designation  "shall  be 
effective  as  to  individuals  who 
terminated  senior  service  either  before, 
on  or  after  that  date."  This  proposed 
change,  at  renumbered  §  2641.302(f), 
would  serve  to  mitigate  the 
consequences  of  administrative  delays 
in  connection  with  the  publication  of  a 
rule  designating  a  new  component. 

As  stated  earlier  in  relation  to 
§  2641.204(g),  it  is  necessary  to  identify 
a  former  senior  employee's  "former 
agency"  in  order  to  determine  the  scope 
of  18  U.S.C.  207(c).  If  a  designated 
component  is  determined  to  be  no 
longer  identifiable  as  substantially  the 
same  entity,  the  section  207(c)  bar  will 
not  apply  to  a  former  senior  employee 
of  that  component.  Example  1  following 
§  2641.302(g)  as  proposed  illustrates  this 
concept.  In  the  case  of  a  designated 
component  that  remains  identifiable  as 
substantially  the  same  entity,  the  bar 
will  apply  to  a  former  senior  employee 
as  if  the  whole  of  the  reorganized  entity 
had  been  designated  as  a  distinct  and 
separate  component  by  the  Director. 
Proposed  example  2  as  proposed 
illustrates  this  idea.  The  example  also 
points  out  that  a  former  employee 
would  not  be  barred  from  contacting  a 
current  employee  who  had  been 
transferred  outside  the  boundaries  of  the 
designated  component,  as  reorganized. 

Although  OGE  has  assigned  the 
"appropriate"  designated  agency  ethics 
official  the  primary  responsibility  for 
applying  the  standards  of  proposed 


§  2641.204(g)  in  the  context  of  agency 
components,  we  emphasize  that 
proposed  §  2641.302(g)  would  not 
constitute  a  delegation  of  the  Director's 
authority  to  make  or  revoke  component 
designations.  Rather,  it  would  reflect  the 
practical  necessity  of  determining  if. 
subsequent  to  a  reorganization,  there  is 
an  identifiable  successor  to  a 
component  that  had  been  previously 
designated  as  distinct  and  separate  by 
OGE. 

Agency  ethics  officials  would  need 
turn  to  §  2641.302(g)  as  proposed  only 
when  a  designated  component  has  been 
"significantly  altered  by  organizational 
changes."  Proposed  §  2641.302(g) 
requires  that  the  determination  required 
by  §  2641.302(g)  be  made  in 
consultation  with  OGE.  While  agency 
officials  will  be  most  familiar  with  the 
details  of  a  significant  reorganization. 
OGE  personnel  can  assist  in 
determining  whether  a  designated 
component  remains  "identifiable  as 
substantially  the  same  entity." 
Moreover,  such  consultation  should 
ensure  that  advice  rendered  to  a 
particular  individual  will  be  consistent 
with  any  subsequent  revision  of  ' 
appendix  B  by  the  OGE  Director. 

Appendixes 

Finally,  we  are  proposing  to  delete 
existing  footnotes  4  and  5  from  the 
appendix  B  listing  for  the  Department  of 
Justice.  The  information  in  those 
footnotes  would,  henceforth,  be 
contained  in  parentheses  following  the 
appropriate  component. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  regulation,  to  be  received  by 
May  19.  2003.  The  comments  will  be 
carefully  considered  and  any 
appropriate  changes  will  be  made  to  the 
regulation  before  a  final  rule  is  adopted 
and  published  in  the  Federal  Register 
by  OGE. 

Executive  Order  12868 

In  promulgating  this  proposed  rule. 
OGE  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866. 
Regulatory  Planning  and  Review.  This 
proposed  rule  has  also  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  order.  . 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics.  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988, 


Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  OGE,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  ciurent  and 
former  Federal  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
rule  because  it  does  not  contain  an 
information  collection  requirement  that 
requires  the  approval  of  the  Office  of 
Management  and  Budget.  « 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subchapter  II),  this  final  rule 
will  not  significantly  or  uniquely  affect - 
.  small  governments  and  will  not  result  in 
increased  expenditiu-es  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (as  adjusted  for  inflation)  in  any 
one  year. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  proposed 
rulemaking  involves  a  nonmajor  rule 
under  the  Congressional  Review  Act  (5 
U.S.C.  chapter  8)  and  will,  before  the 
futiire  final  rule  takes  effect,  submit  a 
report  thereon  to  the  U.S.  Senate.  House 
of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

List  of  Sub|ects  in  5  CFR  Parts  2637  and 
2641 

Conflict  of  interests.  Government 
employees. 

Approved:  January  31,  2003. 
Amy  L.  Comstock, 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  proposes  to  amend  5 
CFR  Chapter  XVI  as  follows: 

Under  the  authority  of  5  U.S.C.  App 
(Ethics  in  Government  Act  of  1978): 

1.  Part  2637  is  removed. 

2.  Part  2641  is  revised  to  read  as 
follows: 

PART  2641— POST-EMPLOYMENT 
CONFLICT  OF  INTEREST    . 
RESTRICTIONS  / 

Subpart  A— General  Provisions 

Sec. 


2641.101  Purpose. 

2641.102  Applicability. 

2641.103  Enforcement  and  penalties. 

2641.104  Definitions.' 

2641.105  Advice. 

Sutipart  B— Prohibitions 

2641.201  Permanent  restriction  on  any 
former  employee's  representations  to 
United  States  concerning  particular 
matter  in  which  the  employee 
participated  personally  and  substantially 
(18  U.S.C.  207(a){l)l. 

2641.202  Two-year  restriction  on  any 
former  employee's  representations  to 
United  States  concerning  particular 
matter  for  which  the  employee  had 
official  responsibility  [18  U.S.C. 
207(a)(2)l. 

2641.203  One-year  restriction  on  any 
former  employee's  representations,  aid. 
or  advice  concerning  ongoing  trade  or 
U-eaty  negotiation  (18  U.S.C.  207(b)l. 

2641.204  One-year  restriction  on  any 
former  senior  employee's  representations 
to  former  agency  concerning  any  matter, 
regardless  of  prior  involvement  (18 
U.S.C.  207(c)I. 

2641.205  One-year  restriction  on  any 
former  very  senior  employee's 
representations  to  former  agency  or 
certain  officials  concerning  any  matter, 
regardless  of  prior  involvement  (18 
U.S.C.  207(d)].       • 

2641.206  One-year  restriction  on  any 
former  senior  or  very  senior  employee's 
representations  on  behalf  of,  or  aid  or 
advice  to,  foreign  entity  (18  U.S.C. 
207(f)]. 

Subpart  C — Exceptions,  Waivers  and 
Separate  Components 

2641.301  Statutory  exceptions  and  waivers. 

2641.302  Separate  agency  compKtnents. 

Appendix  A  to  Part  2641 — Positions  Waived 

from  18  U.S.C.  207(c)  and  (f) 
Appendix  B  to  Part  2641 — Agency 

Components  for  Purposes  of  18  U.S.C. 

207(c) 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  18  U.S.C.  207;  E.O. 
12674.  54  FR  15159,  3  CFR.  1989  Comp..  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547, 
3  CFR.  1990  Comp..  p.  306. 

Subpart  A— General  Provisions 

§2641.101     Purpose. 

(a)  Purpose  of  18  U.S.C.  207.  18  U.S.C. 
207  prohibits  certain  acts  by  former 
employees  (including  current 
employees  who  formerly  served  in 
"senior"  or  "very  senior"  employee 
positions)  which  involve,  or  may  appear 
to  involve,  the  unfair  use  of  prior 
Government  employment.  None  of  the 
restrictions  of  section  207  prohibit  any 
former  employee,  regardless  of 
Government  rank  or  position,  from 
accepting  employment  with  any 
particular  private  or  public  employer. 
Rather,  section  207  prohibits  a  former 
employee  from  providing  certain 
services  to  or  on  behalf  of  non-Federal 
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employers  or  other  persons,  whether  or 
not  done  for  compensation.  These 
restrictions  are  personal  to  the  employee 
and  are  not  imputed  to  others.  [See, 
however,  the  note  following  §  2641.103 
concerning  18  U.S.C.  2.) 

(b)  Purpose  of  part  2641.  This  part 
2641  provides  interpretive  guidance 
explaining  the  scope  and  content  of  18 
U.S.C.  207  as  it  applies  to  former 
employees  of  the  executive  branch  or  of 
certain  independent  agencies  (including 
current  employees  who  formerly  served 
in  "senior"  or  "very  senior"  employee 
positions).  Althou^  certain  restrictions 
in  section  207  apply  to  former 
employees  of  the  District  of  Columbia. 
Members  and  elected  officials  of  the 
Congjress  and  certain  legislative  staff, 
and  employees  of  independent  agencies 
in  the  legislative  and  judicial  branches, 
this  part  is  not  intended  to  provide 
guidance  to  those  individuals. 

Note  to  §  2641.101:  Part  2641  does  not 
address  post-employment  restrictions  that 
may  be  contained  in  laws  or  authorities  other 
than  18  U.S.C.  207.  These  restrictions 
include  those  in  18  U.S.C.  203  and  41  U.S.C. 
423(d). 

§2641.102    Applicability. 

Since  its  enactment  in  1962. 18  U.S.C. 
207  has  been  amended  several  times.  As 
a  consequence  of  these  amendments, 
former  executive  branch  employees  are 
subject  to  varying  post-employment 
restrictions  depending  upon  the  date 
they  terminated  Government  service  (or 
service  in  a  "senior"  or  "very  senior" 
employee  position). 

(a)  Employees  terminating  on  or  after 
January  1,  1991.  Former  employees  who 
terminated  or  employees  terminating 
Government  service  (or  serviee  in  a 
"senior"  or  "very  senior"  employee 
position)  on  or  after  January  1. 1991.  are 
subject  to  the  provisions  of  18  U.S.C. 
207  as  amended  by  the  Ethics  Reform 
Act  of  1989,  title  1.  Public  Law  101-194, 
103  Stat.  1716  (with  amendments 
enacted  by  Act  of  May  4. 1990.  Public 
Law  101-280,  104  Stat.  149)  and  by 
subsequent  amendments.  This  part  2641 
provides  guidance  concerning  section 
207  to  these  former  employees. 

(b)  Employees  terminating  between 
July  1.  1979  and  December  31,  1990. 
Former  employees  who  terminated 
service  between  July  1, 1979,  and 
December  31,  1990,  are  subject  to  the 
provisions  of  section  207  as  amended  by 
the  Ethics  in  Government  Act  of  1978, 
title  V,  Public  Law  95-521.  92  Stat.  1864 
(with  amendments  enacted  by  Act  of 
June  22.  1979,  Public  Law  No.  96-28,  93 
Stat.  76).  Regulations  providing 
guidance  concerning  18  U.S.C.  207  to 
these  employees  were  last  published  in 
the  2003  edition  of  Title  9b  of  the  Code 


of  Federal  Regulations,  revised  as  of 
January  1,  2003. 

(c)  Employees  terminating  prior  to 
July  1,  1979.  Former  employees  who 
terminated  service  prior  to  July  1. 1979. 
are  subject  to  the  provisions  of  18  U.S.C. 
207  as  enacted  in  1962  by  the  Act  of 
October  23,  1962,  Public  Law  87-849. 
76  Stat.  1123. 

Note  to  §2641.102:  The  provisions  of  this 
part  2641  reflect  amendments  to  18  U.S.C. 
207  enacted  subsequent  to  the  Ethics  Reform 
Act  of  1989  and  before  (the  effective  date  of 
the  final  rule].  An  employee  who  terminated 
Government  service  (or  service  in  a  "senior" 
or  "very  senior"  employee  position)  between 
January  1.  1991,  and  [the  effective  date  of  the 
final  rule)  may  have  become  subject,  upoa 
termination,  to  a  version  of  the  statute  that 
existed  prior  to  the  effective  date  of  one  or 
mor9  of  those  amendments.  Those 
amendments  concerned:  (1)  Changes, 
effective  in  1990  and  1996,  concerning  the 
rate  of  basic  pay  triggering  "senior 
employee"  status  for  purposes  of  section 
207(c);  (2)  the  reinstatement  and  subsequent 
amendment  of  the  Presidential  waiver 
authority  in  section  207(k);  (3)  the  length  of 
the  restriction  set  forth  in  section  207(f)  as 
applied  to  a  former  United  States  Trade 
Representative  or  Deputy  United  States  Trade 
Representative;  (4)  the  addition  of  section 
207(j)(7),  an  exception  to  sectio'n  207(c)  and 
(d);  and  (5)  a  change  to  section  207(j)(2)(B), 
an  exception  to  section  207(c)  and  (d). 

§  2641 .103    Enforcement  and  penalties. 

(a)  Enforcement.  Criminal  and  civil 
enforcement  of  the  provisions  of  18 
U.S.C.  207  is  the  responsibility  of  the 
Department  of  Justice.  An  agency  is 
required  to  report  to  the  Attorney 
General  any  information,  complaints  or 
allegations  of  possible  criminal  conduct 
in  violation  of  title  18  of  the  United 
States  Code,  including  possible , 
violations  of  section  207  by  former 
officers  and  employees.  See  28  U.S.C. 
535.  When  a  possible  violation  of 
section  207  is  referred  to  the  Attorney 
General,  the  referring  agency  shall 
concurrently  notify  the  Director  of  the 
Office  of  Government  Ethics  of  the 
referral  in  accordance  with  5  CFR 
2638.603. 

(b)  Penalties  and  injunctions.  18 
U.S.C.  216  provides  for  the  imposition 
of  one  or  more  of  the  following  penalties 
and  injunctions  for  a  violation  of  section 
207: 

(1)  Criminal  penalties.  18  U.S.C. 
216(a)  sets  forth  the  maximiun 
imprisonment  terms  for  felony  and 
misdemeanor  violations  of  section  207. 
Section  216(a)  also  provides  for  the 
imposition  of  criminal  fines  for 
violations  of  section  207.  For  the 
amount  of  the  criminal  fines  that  may  be 
imposed,  see  18  U.S.C.  3571. 

(2)  Civil  penalties.  18  U.S.C.  216(b) 
authorizes  the  Attorney  General  to  take 


civil  actions  to  impose  civil  penalties 
for  violations  of  section  207  and  sets 
forth  the  amounts  of  the  civil  fines. 

(3)  Injunctive  relief  18  U.S.C.  216(c) 
authorizes  the  Attorney  General  to  seek 
an  order  from  a  United  States  District 
Court  to  prohibit  a  person  from  engaging 
in  conduct  which  violates  section  207. 

(c)  Other  relief  In  addition  to  any 
other  remedies  provided  by  law,  the 
United  States  may.  piusuant  to  18 
U.S.C.  218.  void  or  rescind  contracts, 
transactions,  and  other  obligations  of 
the  United  States  in  the  event  of  a  final 
conviction  piusuant  to  section  207.  and 
recover  the  amount  expended  or  the 
thing  transferred  or  its  reasonable  value. 

Note  to  §2641.103:  A  person  or  entity  who 
aids,  abets,  counsels,  commands,  induces,  or 
procures  commission  of  a  violation  of  section 
207  is  punishable  as  a  principal  under  18 
U.S.C.  2. 

§2641.104    Deflnitions. 

For  purposes  of  this  part: 

Agency  means  any  department, 
independent  establishment, 
commission,  administration,  authority, 
board  or  bureau  of  the  United  States  or 
Government  corporation.  The  term 
includes  any  independent  agency  not  in 
the  legislative  or  judicial  branches. 

Agency  ethics  official  means  the 
designated  agency  ethics  official 
(DAEO)  or  the  alternate  DAEO. 
appointed  in  accordance  with  5  CFR 
2638.202(b),  and  any  deputy  ethics 
official  described  in  5  CFR  2638.204. 

Department  means  one  of  the 
executive  departments  listed  in  5  U.S.C. 

101. 

Designated  agency  ethics  official 
(DAEO)  means  the  official  designated 
under  5  CFR  2638.201  to  coordinate  and 
manage  an  agency's  ethics  program. 

Employee  means,  for  purposes  of 
determining  the  individuals  subject  to 
18  U.S.C.  207.  any  officer  or  employee 
of  the  executive  branch  or  any 
independent  agency  that  is  not  a  part  of 
the  legislative  or  judicial  branches.  The 
term  does  not  include  the  President  or 
the  Vice  President  (except,  with  respect 
to  the  Vice  President,  as  otherwise 
provided),  an  enlisted  member  of  the 
Armed  Forces,  or  an  officer  or  employee 
of  the  District  of  Columbia.  The  term 
includes  an  individual  appointed  as  an 
employee  or  detailed  to  the  Federal 
Government  imder  the 
Intergovernmental  Persormel  Act  (5 
U.S.C.  3371-3376)  or  specifically 
subject  to  section  207  under  the  terms 
of  another  statute.  It  encompasses  senior 
employees,  very  senior  employees,  and 
special  Government  employees.  (This 
term  is  redefined  elsewhere  in  this  part, 
as  necessary,  when  the  term  is  used  for 
other  purposes.) 


Executive  branch  includes  an 
executive  department  as  defined  in  5 
U.S.C.  101.  a  Government  corporation, 
an  independent  establishment  (other 
than  the  General  Accounting  Office),  the 
Postal  Service,  the  Postal  Rate 
Commission,  and  also  includes  any 
other  entity  or  administrative  unit  in  the 
executive  branch. 

Former  employee  means  an 
individual  who  has  completed  a  period 
of  service  as  an  employee.  Unless 
otherwise  indicated,  the  term 
encompasses  a  former  senior  employee 
and  a  former  very  senior  employee.  An 
individual  becomes  a  former  employee 
at  the  termination  of  Government 
service,  whereas  an  individual  becomes 
a  former  senior  employee  or  a  former 
very  senior  employee  at  the  termination 
of  service  in  a  senior  or  very  senior 
employee  position.  Consistent  with  18 
U.S.C.  202(c)  and  the  definition  of 
"employee"  in  this  section,  the  Vice 
President  is  a  former  employee  only  for 
purposes  of  18  U.S.C.  207(d)  and  (f) 
{§§  2641.205  and  2641.206]  and  any 
applicable  exceptions  to  those 
restrictions;  there  are  no  other  section 
207  or  part  2641  restrictions  applicable 
to  the  Vice  President. 

Example  1  to  the  definition  of  former 
employee:  An  individual  served  as  an 
employee  of  the  Agency  for  International 
Development,  an  agency  within  the  executive 
branch.  Since  he  was,  therefore,  an 
"employee"  as  that  term  is  defined  in  this 
section  by  virtue  of  having  served  in  the 
executive  branch,  he  became  a  "former 
employee"  when  he  terminated  Government 
service  to  pursue  his  hobbies. 

Example  2  to  the  definition  of  former 
employee:  An  individual  served  as  an 
employee  of  the  Tennessee  Valley  Authority 
(TVA).  Since  the  TVA  is  a  corporation  owned 
or  controlled  by  the  Government  of  the 
United  States,  she  served  as  an  employee  in 
the  "executive  branch"  as  that  term  is 
defined  in  this  section.  She  became  a  "former 
employee,"  therefore,  when  she  terminated 
Government  service  to  do  some  traveling. 

Example  Tto  the  definition  of  former 
employee:  An  individual  terminated  a  GS-14 
position  in  the  executive  branch  to  accept  a 
position  in  the  legislative  branch.  He  did  not 
become  a  "former  employee"  when  he 
terminated  service  in  the  executive  branch 
since  he  did  not  terminate  "Government 
service"  as  that  term  is  defined  in  this 
section. 

Example  4  to  the  definition  of  former 
employee:  An  individual  is  appointed  by  the 
President  to  serve  as  a  special  Government 
employee  on  the  Oncological  Drug  Advisory 
Committee  at  the  Department  of  Health  and 
Human  Services.  The  special  Government 
employee  meets  with  the  committee  five  days 
per  year.  She  does  not  terminate  Government 
service  at  the  end  of  each  meeting  of  the 
committee  and  therefore  does  not  at  that  time 
become  a  "former  employee." 

Example  5  to  the  definition  of  former 
employee:  An  individual  is  a  Major  in  the 


U.S.  Army  Reserve.  The  Major  earns  points 
toward  retirement  by  participating  in 
weekend  drills  and  performing  active  duty 
for  training  for  two  weeks  each  year.  The 
Major  is  not  a  special  Government  employee 
when  he  performs  weekend  drills,  but  is 
considered  to  be  one  while  on  active  duty  for 
training.  The  Major  is  considered  to  be  a 
"former  employee"  when  he  terminates  each 
period  of  active  duty  for  training. 

Former  senior  employee  is  an 
individual  who  terminates  service  in  a 
senior  employee  position  (without 
successive  Government  service  in 
another  senior  position). 

Former  very  senior  employee  is  an 
individual  who  terminates  service  in  a 
very  senior  employee  position  (without 
successive  Government  service  in 
another  very  senior  employee  position). 

Government  corporation  means,  for 
piuposes  of  determining  the  individuals 
subject  to  18  U.S.C.  207.  a  corporation 
that  is  owned  or  controlled  by  the 
Government  of  the  United  States.  For 
purposes  of  identifying  or  determining 
individuals  with  whom  post- 
employment  contact  is  restricted, 
matters  to  which  the  United  States  is  a 
party  or  has  a  direct  and  substantial 
interest,  decisions  which  a  former 
senior  or  very  senior  employee  caimot 
seek  to  influence  on  behalf  of  a  foreign 
entity,  and  whether  a  former  employee 
is  acting  on  behalf  of  the  United  States, 
it  means  a  corporation  in  which  the 
United  States  has  a  proprietary  interest 
as  distinguished  from  a  custodial  or 
incidental  interest  as  shown  by  the 
functions,  financing,  control,  and 
management  of  the  corporation. 

Government  service  means  a  period  of 
time  during  which  an  individual  is 
employed  by  the  Federal  Government. 
As  applied  to  a  special  Government 
employee  (SGE).  Government  service 
refers  to  the  period  of  time  covered  by 
the  individual's  appointment  (or  other 
act  evidencing  emplo)rment  with  the 
Government),  regardless  of  any  interval 
or  intervals  between  days  actually 
served.  See  example  4  to  the  definition 
of  former  employee  in  this  section.  In 
the  case  of  Reserve  officers  of  the  Armed 
Forces  or  officers  of  the  National  Guard 
of  the  United  States  who  are  not 
otherwise  employees  of  the  United 
States.  Government  service  shall  be 
considered  to  end  upon  the  termination 
of  a  period  of  active  duty  or  active  duty 
for  training  during  which  they  served  as 
SGEs.  See  example  5  to  the  definition  of 
former  employee  in  this  section. 

He,  his,  and  him  include  she,  hers, 
and  her.  and  vice  versa. 

Judicial  branch  means  the  Supreme 
Court  of  the  United  States;  the  United 
States  courts  of  appeals;  the  United 
States  district  courts;  the  Court  of 


International  Trade;  the  United  States 
bankruptcy  coiuts;  any  court  created 
pursuant  to  Article  I  of  the  United  States 
Constitution,  including  the  United 
States  Court  of  Appeals  for  the  Armed 
Forces,  the  United  States  Claims  Court, 
and  the  United  States  Tax  Court,  but  not 
including  a  court  of  a  territory  or 
possession  of  the  United  States;  the 
Federal  Judicial  Center;  and  any  other 
agency,  office,  or  entity  in  the  judicial 
branch. 

Legislative  branch  means  the 
Congress;  it  also  means  the  Office  of  the 
Architect  of  the  Capitol,  the  United 
States  Botanic  Garden,  the  General 
Accounting  Office,  the  Government 
Printing  Office,  the  Library  of  Congress, 
the  Office  of  Technology  Assessment, 
the  Congressional  Budget  Office,  the 
United  States  Capitol  Police,  and  any 
other  agency,  entity,  office,  or 
commission  established  in  the 
legislative  branch. 

Person  includes  an  individual, 
corporation,  company,  association,  firm, 
partnership,  sociefy,  joint  stock 
company,  or  any  other  organization, 
institution,  or  entity,  including  any 
officer,  employee,  or  agent  of  such 
person  or  entity.  Unless  otherwise 
indicated,  the  term  is  all-inclusive  and 
applies  to  commercial  ventiues  and 
nonprofit  orgaxiizations  as  well  as  to 
foreign.  State  and  local  governments. 
The  term  includes  the  "United  States" 
as  that  term  is  defined  in 
§  2641.301(a)(1). 

Senior  employee  means  an  employee, 
other  than  a  very  senior  employee  who 
is: 

(1)  Employed  in  a  position  for  which 
the  rate  of  pay  is  specified  in  or  fixed 
according  to  5  U.S.C.  5311-5318  (the 
Executive  Schedule); 

(2)  Employed  in  a  position  for  which 
the  rate  of  basic  pay,  exclusive  of  any 
localify-based  pay  adjustment  or 
additional  pay  such  as  bonuses,  awards, 
and  various  allowances,  is  equal  to  or 
greater  than  the  rate  of  basic  pay 
payable  for  level  5  of  the  Senior 
Executive  Service; 

(3)  Appointed  by  the  President  to  a 
position  under  3  U.S.C.  105(a)(2)(B); 

(4)  Appointed  by  the  Vice  President  to 
a  position  under  3  U.S.C.  106(a)(1)(B);  . 
or 

t5)  An  active  duty  commissioned 
officer  of  the  uniformed  services  serving 
in  a  position  for  which  the  pay  grade  (as 
specified  in  37  U.S.C.  201)  is  pay  grade 
0-7  or  above. 

Example  1  to  the  definition  of  senior 
employee:  A  former  administrative  law  judge 
serves  on  a  commission  created  within  the 
executive  branch  to  adjudicate  certain  claims 
arising  from  a  recent  military  operation.  The 
position  is  uncompensated  but  the  judge 
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receives  travel  expenses.  The  judge  is  not 
employed  in  a  position  for  which  the  rate  of 
pay  is  specified  in  or  fixed  according  to  the 
Executive  Schedule,  is  not  serving  in  a 
position  to  which  he  was  appointed  by  the 
President  or  Vice  President  under  3  U.S.C. 
105(a)(2)(B)  or  106(a)(1)(B).  and  is  not 
employed  in  a  position  for  which  the  basic 
rate  of  pay  (exclusive  of  locality  and 
additional  pay)  is  equal  to  or  greater  than  the 
rate  of  basic  pay  payable  for  level  5  of  the 
Senior  Executive  Service.  He  is  not  a  senior 
employee. 

Example  2  to  the  definition  of  senior 
employee:  A  doctor  is  hired  to  fill  a  "senior- 
level"  position  and  is  initially  compensated 
pursuant  to  5  U.S.C.  5376  at  a  rate  of  basic 
pay  slightly  less  than  that  payable  for  level 
5  of  the  Senior  Executive  Service.  If  both  the 
annual  pay  adjustment  provided  for  in  5  CFR 
534.504  and  the  periodic  pay  adjustment 
authorized  in  5  CFR  534.503  result  in  a  rate 
of  basic  pay  equal  to  or  above  the  rate  of 
basic  pay  payable  for  level  5  of  the  Senior 
Executive  Service,  the  doctor  will  become  a 
senior  employee. 

Special  Government  employee  means 
an  officer  or  employee  of  the  executive 
branch  or  an  independent  agency,  as 
specified  in  18  U.S.C.  202(a).  A  special 
Government  employee  is  retained, 
designated,  appointed,  or  employed  to 
perform  temporary  duties  either  on  a 
full-time  or  intermittent  basis,  with  or 
without  compensation,  for  a  period  not 
to  exceed  130  days  during  any  period  of 
365  consecutive  days. 

State  means  one  of  the  fifty  States  of 
the  United  States  and  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

Very  senior  employee  means  an 
employee  who  is: 

(1)  Serving  in  the  position  of  Vice 
President  of  the  United  States; 

(2)  Employed  in  a  position  which  is 
either  listed  in  5  U.S.C.  5312  or  for 
which  the  rate  of  pay  is  equal  to  the  rate 
of  pay  payable  for  level  I  of  the 
Executive  Schedule; 

(3)  Employed  in  a  position  in  the 
Executive  Office  of  the  President  which 
is  either  listed  in  5  U.S.C.  5313  or  for 
which  the  rate  of  pay  is  equal  to  the  rate 
of  pay  payable  for  level  II  of  the 
Executive  Schedule; 

(4)  Appointed  by  the  President  to  a 
position  under  3  U.S.C.  105(a)(2)(A);  or 

(5)  Appointed  by  the  Vice  President  to 
a  position  under  3  U.S.C.  106(a)(1)(A). 

§2641.105    Advice. 

(a)  Agency  ethics  officials.  Current  or 
former  employees  or  others  who  have 
questions  about  18  U.S.C.  207  or  about 
this  part  2641  should  seek  advice  ft-om 
a  designated  agency  ethics  official  or 
another  agency  ethics  official.  The 
agency  in  which  an  individual  formerly 
served  has  the  primary  responsibility  to 


provide  oral  or  written  advice 
concerning  a  former  employee's  post- 
employment  activities.  An  agency  ethics 
official,  in  turn,  may  consult  with  other 
agencies,  such  as  those  before  whom  a 
post-employment  communication  or 
appearance  is  contemplated,  and  with 
the  Office  of  Government  Ethics. 

(b)  Office  of  Government  Ethics.  The 
Office  of  Government  Ethics  (OGE)  vvill 
provide  advice  to  agency  ethics  officials 
and  others  concerning  18  U.S.C.  207 
and  this  part  2641.  The  OGE  may 
provide  advice  orally  or  through 
issuance  of  a  written  advisory  opinion 
and  shall,  as  appropriate,  consult  with 
the  agency  or  agencies  concerned  and 
with  the  Department  of  Justice. 

(c)  Effect  of  advice.  Reliance  on  the 
oral  or  written  advice  of  an  agency 
ethics  official  or  the  OGE  cannot  ensure 
that  a  former  employee  will  not  be 
prosecuted  for  a  violation  of  18  U.S.C. 
207.  However,  good  faith  reliance  on 
such  advice  is  a  factor  that  may  be  taken 
into  account  by  the  Department  of 
Justice  (DOJ)  in  the  selection  of  cases  for 
prosecution.  In  the  case  in  which  OGE 
issues  a  formal  advisory  opinion  in 
accordance  with  subpart  C  of  5  CFR  part 
2638.  the  DOJ  will  not  prosecute  an 
individual  who  acted  in  good  faith  in 
accordance  with  that  opinion.  See  5 
CFR  2638.309. 

(d)  Contacts  to  seek  advice.  A  former 
employee  will  not  be  deemed  to  act  on 
behalf  of  any  other  person  in  violation 
of  18  U.S.C.  207  when  he  contacts  an 
agency  ethics  official  or  other  employee 
of  the  United  States  for  the  purpose  of 
seeking  guidance  concerning  the 
applicability  or  meaning  of  section  207 
as  applied  to  his  own  activities. 

(e)  No  attorney-client  privilege. 
Disclosures  made  by  a  current  or  former 
employee  to  an  agency  ethics  official,  to 
any  Government  attorney,  or  to  an 
employee  of  the  Office  of  Government 
Ethics  are  not  protected  by  an  attorney- 
client  privilege. 

Sut>part  B— Prohibttlons 

§  2641 .201     Permanent  restriction  on  any 
former  employee's  representations  to 
United  States  concerning  particular  matter 
in  which  the  employee  participated 
personally  and  substantially  [18  U.S.C. 
207(a)(1)l. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(a)(1).  No  former  employee  shall 
knowingly,  with  the  intent  to  influence, 
make  any  communication  to  or 
appearance  before  an  employee  of  the 
United  States  on  behalf  of  any  other 
person  in  connection  with  a  particular 
matter  involving  a  specific  party  or 
parties,  in  which  he  participated 
personally  and  substantially  as  an 
employee,  and  in  which  the  United 


States  is  a  party  or  has  a  direct  and 
substantial  interest. 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(a)(1)  does 
not  apply  to  a  former  employee  who  is: 

(1)  Acting  on  behalf  of  the  United 
Stat€S.  See  §2641. 301(a). 

(2)  Acting  as  an  elected  State  or  local 
govermnent  official.  See  §  2641.301(b). 

(3)  Communicating  scientific  or 
technological  information  pursuant  to 
procedures  or  certification.  See 
§2641. 301(e). 

(4)  Testifying  under  oath.  See 

§  2641.301(f).  (Note  that  this  exception 
from  §  2641.201  is  generally  not 
available  for  expert  testimony.  See 
§  2641.301(f)(2).) 

(5)  Acting  on  behalf  of  an 
international  organization  pursuant  to  a 
waiver.  See  §  2641.301(h). 

(6)  Acting  as  an  employee  of  a 
Government-owned,  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(1). 

(c)  Commencement  and  length  of 
restriction.  18  U.S.C.  207(a)(1)  is  a 
permanent  restriction  that  commences 
upon  an  employee's  termination  from 
Government  service.  The  restriction 
lasts  for  the  life  of  the  particular  matter 
involving  specific  parties  in  which  the 
employee  participated  personally  and 
substantially. 

(d)  Communication  or  appearance — 
(1)  Communication.  A  former  employee 
makes  a  communication  when  he 
imparts  or  transmits  information  of  any 
kind,  including  facts,  opinions,  ideas, 
questions  or  direction,  to  an  employee 
of  the  United  States,  whether  orally,  in 
written  correspondence,  by  electronic 
media,  or  by  any  other  means.  This 
includes  only  those  communications 
with  respect  to  which  the  former 
employee  intends  that  the  information 
conveyed  will  be  attributed  to  himself, 
although  it  is  not  necessary  that  any 
employee  of  the  United  States  actually 
recognize  the  former  employee  as  the 
source  of  the  information. 

(2)  Appearance.  A  former  employee 
makes  an  appearance  when  he  is 
physically  present  before  an  employee 
of  the  United  States,  in  either  a  formal 
or  informal  setting.  Although  an 
appearance  also  may  be  accompanied  by 
certain  conununications.  an  appearance 
need  not  involve  any  communication  by 
the  former  employee. 

(3)  Behind-the-scenes  assistance. 
Nothing  in  this  section  prohibits  a 
former  employee  from  providing 
assistance  to  another  person,  provided 
that  the  assistance  does  not  involve  a 
communication  to  or  an  appearance 
before  an  employee  of  the  United  States. 

Example  1  to  paragraph  (d):  A  former 
employee  of  the  Federal  Bureau  of 


Investigation  makes  a  brief  telephone  call  to 
a  colleague  in  her  former  office  concerning 
an  ongoing  investigation.  She  has  made  a 
communication.  If  she  personally  attends  an 
informal  meeting  with  agency  personnel 
concerning  the  matter,  she  will  have  made  an 
appearance. 

Example  2  to  paragraph  (d):  A  former 
employee  of  the  National  Endowment  for  the 
Humanities  (NEH)  accompanies  other 
representatives  of  an  NEH  grantee  to  a 
meeting  with  the  agency.  Even  if  the  former 
employee  does  not  say  anything  at  the 
meeting,  he  has  made  an  appearance 
(although  that  appearance  may  or  may  not 
have  been  made  with  the  intent  to  influence, 
depending  on  the  circumstances). 

Example  3  to  paragraph  (d):  A  Government 
employee  administered  a  particular  contract 
for  agricultural  research  with  Q  Company. 
Upon  termination  of  her  Government 
employment,  she  is  hired  by  Q  Company. 
She  works  on  the  matter  covered  by  the 
contract,  but  has  no  direct  contact  with  the 
Government.  At  the  request  of  a  company 
vice  president,  she  prepares  a  paper 
describing  the  persons  at  her  former  agency 
who  should  be  contacted  and  what  should  be 
said  to  them  in  an  effort  to  increase  the  scope 
of  funding  of  the  contract  and  to  resolve 
favorably  a  dispute  over  a  contract  clause. 
She  may  do  so. 

Example  4  to  paragraph  (d):  A  former 
employee  of  the  National  Institutes  of  Health 
(NW)  prepares  an  application  for  an  NIH 
research  grant  on  behalf  of  her  university 
employer.  The  application  is  signed  and 
submitted  by  another  university  officer,  but 
it  lists  the  former  employee  as  the  principal 
investigator  who  will  be  responsible  for  the 
substantive  work  under  the  grant.  He  has  not 
made  a  communication.  He  also  may  sign  an 
assurance  to  the  agency  that  he  will  be 
personeilly  responsible  for  the  direction  and 
conduct  of  the  research  under  the  grant, 
pursuant  to  §  2641.201(e](2)(iv).  Moreover,  he 
may  personally  communicate  scientific  or 
technological  information  to  NIH  concerning 
the  application,  provided  that  he  does  so 
under  circumstances  indicating  no  intent  to 
influence  the  Government  pursuant  to 
§  2641.201(e)(2)  or  he  makes  the 
communication  in  accordance  with  the 
exception  for  scientiHc  or  technological 
information  in  §  2641.207(e). 

Example  5  to  paragraph  (d):  A  former 
employee  established  a  small  government 
relations  Arm  with  a  highly  specialized 
practice  in  certain  environmental  compliance 
issues.  She  prepared  a  report  for  one  of  her 
clients,  which  she  knew  would  be  presented 
to  her  former  agency  by  the  client.  The  report 
is  not  signed  by  the  former  employee,  but  the 
document  does  bear  the  name  of  her  firm. 
The  former  employee  expects  that  it  is 
commonly  known  throughout  the  industry 
and  the  agency  that  she  is  the  author  of  the 
report.  If  the  report  were  submitted  to  the 
agency,  the  former  employee  would  be 
making  a  communication  and  not  merely 
confining  herself  to  behind-the-scenes 
assistance,  because  the  circumstances 
indicate  that  she  intended  the  information  to 
be  attributed  to  herself. 

{e)  With  the  intent  to  influence — (1) 
Basic  concept.  The  prohibition  applies 


only  to  communications  or  appearances 
made  by  a  former  Government  employee 
with  the  intent  to  influence  the  United 
States.  A  commimication  or  appearance 
is  made  vtith  the  intent  to  influence 
when  made  for  the  purpose  of: 

(i)  Seeking  a  Government  ruling, 
benefit,  approval,  or  other  discretionary 
Government  action;  or 

(ii)  Affecting  Government  action  in 
coimection  with  an  issue  or  aspect  of  a 
matter  which  involves  an  appreciable 
element  of  actual  or  potential  dispute  or 
controversy. 

Example  1  to  paragraph  (e}(l}:  A  former 
employee  of  the  Administration  on  Children 
and  Families  (ACF)  signs  a  grant  application 
and  submits  it  to  ACF  on  behalf  of  a 
nonprofit  organization  for  which  she  now 
works.  She  has  made  a  communication  with 
the  intent  to  influence  an  employee  of  the 
United  States  because  her  communication 
was  made  for  the  purpose  of  seeking  a 
Government  benefit. 

Example  2  to  paragraph  (e)(1):  A  former 
Government  employee  calls  an  agency 
official  to  complain  about  the  auditing 
methods  being  used  by  the  agency  in 
connection  with  an  audit  of  a  Government 
contractor  for  which  the  former  employee 
serves  as  a  consultant.  The  former  employee 
has  made  a  communication  with  the  intent 
to  influence  because  his  call  was  made  for 
the  purpose  of  seeking  Government  action  in 
connection  with  an  issue  involving  an 
appreciable  element  of  dispute. 

(2)  Intent  to  influence  not  present. 
Certain  communications  to.and 
appearances  before  employees  of  the 
United  States  are  not  made  with  the 
intent  to  influence,  within  the  meaning 
of  paragraph  (e)(1)  of  this  section, 
including,  but  not  limited  to. 
communications  and  appearances  made 
solely  for  the  purpose  of: 

(i)  Making  a  routine  request  not 
involving  a  potential  controversy,  such 
as  a  request  for  publicly  available 
documents  or  an  inquiry  as  to  the  status 
of  a  matter; 

(ii)  Making  factual  statements  or 
asking  factual  questions  in  a  context 
that  involves  neither  an  appreciable 
element  of  dispute  nor  an  effort  to  seek 
discretionary  Govenunent  action,  such 
as  conveying  factual  information 
regarding  matters  that  are  not 
potentially  controversial  during  the 
regular  course  of  performing  a  contract; 

(iii)  Signing  and  filing  the  tax  retiim 
of  another  person  as  preparer; 

(iv)  Signing  an  assurance  that  one  will 
be  responsible  as  principal  investigator 
for  the  direction  and  conduct  of 
research  under  a  Federal  grant  (see 
example  4  to  paragraph  (d)  of  this 
section); 

(v)  Filing  a  Securities  and  Exchange 
Commission  (SEC)  Form  10-K  or  similar 
disclosure  forms  required  by  the  SEC; 


(vi)  Making  a  communication,  at  the 
initiation  of  the  Government, 
concerning  work  performed  or  to  be 
performed  under  a  Government  contract 
or  grant,  during  a  routine  Govenmient 
site  visit  to  premises  owned  or  occupied 
by  a  person  other  than  the  United  States 
where  the  work  is  performed  or  would 
be  performed,  in  the  ordinary  course  of 
ev^uation.  administration,  or 
performance  of  an  actual  or  proposed 
contract  or  grant;  or 

(vii)  Purely  social  contacts  {See 
example  4  to  paragraph  (f)  of  this 
section). 

Example  7  to  paragraph  (e)(2):  A  former 
Government  employee  calls  an  agency  to  ask 
for  the  date  of  a  scheduled  public  hearing  on 
her  client's  license  application.  This  is  a 
routine  request  not  involving  a  potential 
controversy  and  is  not  made  with  the  intent 
to  influence. 

Example  2  to  paragraph  (e)(2):  In  the 
previous  example,  the  agency's  hearing 
calendar  is  quite  full,  as  the  agency  has  a 
significant  l>acklog  of  license  applications. 
The  former  employee  calls  a  former  colleague 
at  the  agency  to  ask  if  the  hearing  date  for 
her  client  could  be  moved  up  on  the 
schedule,  so  that  her  client  can  move  forward 
with  its  business  plans  more  quickly.  This  is 
a  communication  made  with  the  intent  to 
influence. 

'Example  3  to  paragraph  (e)(2):  A  former 
employee  of  the  Department  of  Defense 
(DOO)  now  works  for  a  Arm  that  has  a  DOD 
contract  to  produce  an  operator's  manual  for 
a  radar  device  used  by  DOD.  In  the  course 
of  developing  a  chapter  about  certain 
technical  features  of  the  device,  the  former 
employee  asks  a  DOD  official  certain  factual 
questions  about  the  device  and  its  properties. 
'The  discussion  does  not  concern  any  matter 
that  is  known  to  involve  a  potential 
controversy  between  the  agency  and  the 
contractor.  The  former  employee  has  not 
made  a  communication  with  the  intent  to 
influence. 

Example  4  to  paragraph  (e)(2):  A  former 
medical  officer  of  the  Food  and  Drug 
Administration  (FDA)  sends  a  letter  to  the 
agency  in  which  he  sets  out  certain  data  from 
safety  and  efficacy  tests  on  a  new  drug  for 
which  his  employer,  ABC  Drug  Co.,  is 
seeking  FDA  approval.  Even  if  the  letter  is 
conflned  to  arguably  "factual"  matters,  such 
as  synopses  of  data  ftxim  clinical  trials,  the 
communication  is  made  for  the  purpose  of 
obtaining  a  discretionary  Government  action, 
j.e..  approval  of  a  new  drug.  Therefore,  this 
is  a  communication  made  with  the  intent  to 
influence. 

Example  5  to  paragraph  (e)(2):  A  former 
Government  employee  now  works  for  a 
management  consulting  Arm,  which  has  a 
Government  contract  to  produce  a  study  on 
the  efficiency  of  certain  agency  operations. 
Among  other  things,  the  contract  calls  for  the 
contractor  to  develop  a  range  of  alternative 
options  for  potential  restructuring  of  certain 
internal  Government  procedures.  The  former 
employee  would  like  to  meet  with  agency 
representatives  to  present  a  tentative  list  of 
options  developed  by  the  contractor.,She 
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may  not  do  so.  There  is  a  potential  for 
controversy  between  the  Government  and  the 
contractor  concerning  the  extent  and 
adequacy  of  any  options  presented,  and, 
moreover,' the  contractor  may  have  its  own 
interest  in  emphasizing  certain  options  as 
opposed  to  others  because  some  options  may 
be  more  difficult  and  expensive  for  the 
contractor  to  develop  fully  than  others. 

Example  6  to  paragraph  (el(2):  A  former 
employee  of  the  Internal  Revenue  Service 
(IRS)  prepares  his  client's  tax  return,  signs  it 
as  preparer,  and  mails  it  to  the  IRS.  He  has 
not  made  a  communication  with  the  intent  to 
influence.  In  the  event  that  any  controversy 
should  arise  concerning  the  return,  the 
former  employee  may  not  represent  the  client 
in  the  proceeding,  although  he  may  answer 
■  direct  factual  questions  about  the  records  he 
used  to  compile  figures  for  the  return, 
provided  that  he  does  not  argue  any  theories 
or  positions  to  justify  the  use  of  one  figure 
rather  than  another. 

Example  7  to  paragraph  (e)l2j:  An  agency 
official  visits  the  premises  of  a  prospective 
contractor  to  evaluate  the  testing  procedure 
being  proposed  by  the  contractor  for  a 
research  contract  on  which  it  has  bid.  A 
former  employee  of  the  agency,  now 
employed  by  the  contractor,  is  the  person 
most  familiar  with  the  technical  aspects  of 
the  proposed  testing  procedure.  The  agency 
official  asks  the  former  employee  about 
certain  technical  features  of  the  equipment 
used  in  connection  with  the  testing 
procedure.  The  former  employee  may 
provide  factual  information  that  is  responsive 
to  the  questions  posed  by  the  agency  official, 
as  such  information  is  requested  by  the 
Government  under  circumstances  for  its 
convenience  in  reviewing  the  bid.  However, 
the  former  employee  may  not  argue  for  the 
appropriateness  of  the  proposed  testing 
pro<:edure  or  otherwise  advocate  any  position 
on  behalf  of  the  contractor. 

(3)  Change  in  circumstances.  If,  at  any 
time  during  the  course  of  a 
communication  or  appearance 
otherwise  permissible  under  paragraph 
(e)(2)  of  this  section,  it  becomes 
apparent  that  circumstances  have 
changed  which  would  indicate  that  any 
further  communication  or  appearance 
would  be  made  with  the  intent  to 
influence,  the  former  employee  must 
refrain  from  such  further 
communication  or  appearance. 

Example  1  to  paragraph  Ie)l3l:  A  former 
Government  employee  accompanies  the  vice 
president  of  a  company  to  a  meeting  with 
agency  officials  to  convey  test  results  called 
for  under  a  Government  contract.  During  the 
course  of  the  meeting,  an  unexpected  dispute 
arises  concerning  certain  terms  of  the 
contract.  The  former  employee  may  not 
participate  in  any  discussion  of  this  issue. 
Moreover,  if  the  circumstances  clearly 
indicate  that  even  her  continued  presence 
during  this  discussion  would  be  an 
appearance  made  with  the  intent  to 
,     influence,  she  should  excuse  herself  from  the 
meeting. 

(4)  Mere  physical  presence  intended 
to  influence.  Under  some  circumstances, 


a  former  employee's  mere  physical 
presence,  without  any  communication 
by  the  employee  concerning  any 
material  issue  or  otherwise,  may 
constitute  an  appearance  with  the  intent 
to  influence  an  employee  of  the  United 
States.  Relevant  considerations  include 
such  factors  as  whether: 

(i)  The  former  employee  has  been 
given  actual  or  apparent  authority  to 
make  any  decisions,  commitments,  or 
substantive  arguments  in  the  course  of 
the  appearance; 

(ii)  The  Government  employee  before 
whom  the  appearance  is  made  has 
substantive  responsibility  for  the  matter 
and  does  not  simply  perform  ministerial 
functions,  such  as  the  acceptance  of 
paperwork; 

(iii)  The  former  employee's  presence 
is  relatively  prominent; 

(iv)  The  former  employee  is  paid  for 
making  the  appearance; 

(v)  It  is  anticipated  that  others  present 
at  the  meeting  will  make  reference  to 
the  views  or  past  or  present  work  of  the 
former  employee; 

(vi)  Circumstances  do  not  indicate 
that  the  former  employee  is  present 
merely  for  informational  purposes,  for 
example,  merely  to  listen  and  record 
information  for  later  use; 

(vii)  The  former  employee  has  entered 
a  formal  appearance  in  connection  with 
a  legal  proceeding  at  which  he  is 
present:  and 

(viii)  The  appearance  is  before  former 
subordinates  or  others  in  the  same  chain 
of  conunand  as  the  former  employee. 

Example  I  to  paragraph  (e)(4):  A  former 
Regional  Administrator  of  the  Occupational 
Safety  and  Health  Administration  (OSHA) 
becomes  a  consultant  for  a  company  being 
investigated  for  possible  enforcement  action 
by  the  regional  OSHA  office.  She  is  hired  by 
the  company  to  coordinate  and  guide  its 
response  to  the  OSHA  investigation.  She 
accompanies  company  officers  to  an  informal 
meeting  with  OSHA,  which  is  held  for  the 
purpose  of  airing  the  company's  explanation 
of  certain  findings  in  an  adverse  inspection 
report.  The  former  employee  is  introduced  at 
the  meeting  as  the  company's  compliance 
and  governmental  affairs  adviser  but  she  does 
not  make  any  statements  during  the  meeting 
concerning  the  investigation.  She  is  paid  a 
fee  for  attending  this  meeting.  She  has  made 
an  appearance  with  the  intent  to  influence. 

Example  2  to  paragraph  (e)(4):  A  former 
employee  of  an  agency  now  works  for  a 
manufacturer  that  seeks  agency  approval  for 
a  new  product.  The  agency  convenes  a  public 
advisory  committee  meeting  for  the  purpose 
of  receiving  expert  advice  concerning  the 
product.  Representatives  of  the  manufacturer 
will  make  an  extendei^  presentation  of  the 
data  supporting  the  application  for  approval, 
and  a  special  table  has  been  reserved  for 
them  in  the  meeting  room  for  this  purpose. 
The  former  employee  does  not  participate  in 
the  pianufacturer's  presentation  to  the 


advisory  committee  and  does  not  even  sit  in 
the  section  designated  for  the  manufacturer. 
Rather,  he  sits  in  the  back  of  the  room  in  a 
large  area  reserved  for  the  public  and  the 
media.  The  manufacturer's  speakers  make  no 
reference  to  the  involvement  or  views  of  the 
former  employee  with  respect  to  the  matter. 
Even  though  the  former  employee  may  be 
recognized  in  the  audience  by  certain  agency 
employees,  he  has  not  made  an  appearance 
with  the  intent  to  influence  because  his 
presence  is  relatively  inconspicuous  and 
there  is  little  to  identify  him  with  the 
manufacturer  or  the  advocacy  of  its 
representatives  at  the  meeting. 

(f)  To  or  before  an  employee  of  the 
United  States— (1)  Employee  of  the 
United  States.  For  purposes  of  this 
paragraph,  an  "employee  of  the  United 
States"  means  the  President,  the  Vice 
President,  and  any  current  Federal 
employee  (including  an  individual 
appointed  as  an  employee  or  detailed  to 
the  Federal  Government  under  the 
Intergovernmental  Personnel  Act  (5 
U.S.C.  3371-3376))  who  is  detailed  to  or 
employed  by  any: 

(i)  Agency  (including  a  Government 
corporation); 

(ii)  Independent  agency  in  the 
executive,  legislative,  or  judicial  branch; 

(iii)  Federal  court;  or 

(iv)  Court-martial. 

(2)  To  or  before.  Except  as  provided 
in  paragraph  {f)(3)  of  this  section,  a 
communication  "to"  or  appearance 
"before"  an  employee  of  the  United 
States  is  one: 

(i)  Directed  to  and  received  by  an 
entity  specified  in  paragraphs  (f)(l)(i) 
through  (f)(l){iv)  of  this  section  even 
though  not  addressed  to  a  particular 
employee,  e.g..  as  when  a  former 
employee  mails  correspondence  to  an 
agency  but  not  to  any  named  employee; 

or 

(ii)  Directed  to  and  received  by  an 
employee  in  his  capacity  as  an 
employee  of  an  entity  specified  in 
paragraphs  (f)(l)(i)  through  (f)(l)(iv)  of 
this  section,  e.g.,  as  when  a  former 
employee  directs  remarks  to  an 
employee  representing  the  United  States 
as  a  party  or  intervenor  in  a  Federal  or 
non-Federal  judicial  proceeding.  A 
former  employee  does  not  direct  his 
communication  or  appearance  to  a 
bystander  who  merely  happens  to 
overhear  the  communication  or  witness 
the  appearance. 

(3)  Public  commentary,  (i)  A  former 
employee  who  addresses  a  public 
gathering  or  a  conference,  seminar,  or 
similar  forum  as  a  speaker  or  panel 
participant -will  not  be  considered  to  be 
making  a  prohibited  communication  or 
appearance  if  the  forum: 

CA)  Is  not  sponsored  or  co-sponsored 
by  an  entity  specified  in  paragraphs 
(0(1  )(i)  through  (f)(l)(iv)  of  this  section; 


(B)  Is  attended  by  a  large  number  of 
people;  and 

(C)  A  significant  proportion  of  those 
attending  are  not  employees  of  the 
United  States. 

(ii)  In  the  circiunstances  described  in 
paragraph  (f}(3)(i)  of  this  section,  a 
former  employee  may  engage  in 
exchanges  with  any  other  speaker  or 
with  any  member  of  the  audience. 

(iii)  A  former  employee  also  may 
permit  the  broadcast  or  publication  of  a 
commentary  provided  that  it  is 
broadcast  or  appears  in  a  newspaper, 
periodical,  or  similar  widely  available 
publication. 

Example  1  to  paragraph  (f):  A  Federal 
Trade  Commission  (FTC)  employee 
participated  in  the  FTC's  decision  to  initiate 
an  enforcement  proceeding  against  a 
particular  company.  After  terminating 
Government  service,  the  former  employee  is 
hired  by  the  company  to  lobby  key  Members 
of  Congress  concerning  the  necessity  of  the 
proceeding.  He  may  contact  Members  of 
Congress  or  their  staff  since  a  communication 
to  or  appearance  before  such  persons  is  not 
made  to  or  before  an  "employee  of  the  United 
States"  as  that  term  is  defined  in  paragraph 
(f)(1)  of  this  section. 

Example  2  to  paragraph  (f):  In  the  previous 
example,  the  former  FTC  employee  arranges 
to  meet  with  a  Congressional  staff  member  to 
discuss  the  necessity  of  the  proceeding.  A 
current  FTC  employee  is  invited  by  the  staff 
member  to  attend  and  is  authorized  by  the 
FTC  to  do  so  in  order  to  present  the  agency's 
views.  The  former  employee  may  not  argue 
his  new  employer's  position  at  that  meeting 
since  his  arguments  would  unavoidably  be 
directed  to  the  FTC  employee  in  his  capacity 
as  an  employee  of  the  FTC. 

Example  3  to  paragraph  (f):  The 
Department  of  State  granted  a  waiver 
pursuant  to  18  U.S.C.  208(b)(1)  to  permit  one 
of  its  employees  to  serve  in  his  official 
capacity  on  the  Board  of  Directors  of  a 
private  association.  The  employee 
participates  in  a  Board  meeting  to  discuss 
what  position  the  association  should  take 
concerning  the  award  of  a  recent  contract  by 
the  Department  of  Energy  (DOE).  When  a 
former  EKDE  employee  addresses  the  Board  to 
argue  that  the  association  should  object  to  the 
award  of  the  contract,  she  is  directing  her 
communication  to  a  Department  of  State 
employee  in  his  capacity  as  an  employee  of 
the  Department  of  State. 

Example  4  to  paragraph  (f):  A  Federal 
CommunicaUons  Commission  (FCC) 
employee  participated  in  a  proceeding  to 
review  the  renewal  of  a  license  for  a 
television  station.  After  terminating 
Government  service,  he  is  hired  by  the 
company  that  holds  the  license.  At  a  cocktail 
party,  the  former  employee  meets  his  former 
supervisor  who  is  still  employed  by  the  FCC 
and  begins  to  discuss  the  specifics  of  the 
license  renewal  case  with  him.  The  former 
employee  is  directing  his  communication  to 
an  FCC  employee  in  his  capacity  as  an 
employee  of  the  FCC.  Moreover,  as  the 
conversation  concerns  the  license  renewal 
matter,  it  is  not  a  purely  social  contact  and 


satisfies  the  element  of  the  intent  to  influence 
the  Government  within  the  meaning  of 
paragraph  (e)  of  this  section. 

Example  5  to  paragraph  (f):  A  Department 
of  Commerce  employee  participated  in  the 
negotiation  of  a  proposed  treaty  with  another 
country.  After  terminating  Government 
service,  she  goes  to  work  for  a  company  that 
would  be  affected  by  the  treaty.  She  is  - 
invited  to  speak  about  the  pending 
negotiation  at  a  conference  sponsored  by  a 
trade  association.  The  conference  is  attended 
by  100  individuals,  50  of  whom  are 
employees  of  entities  specified  in  paragraphs 
(f)(l)(i)-{f)(l)(iv)  of  this  section.  The  former 
employee  may  speak  at  the  conference  and 
may  engage  in  a  discussion  of  the  merits  of 
the  treaty  in  response  to  a  question  posed  by 
a  Department  of  Agriculture  employee  in 
attendance. 

Example  6  to  paragraph  (f):  An  employee 
of  the  Defense  Base  Closure  and  Realignment 
Commission  participate  in  recommending 
that  a  particular  military  base  be  closed.  After 
terminating  Government  service,  the  former 
employee  may,  on  behalf  of  an  organization 
with  which  he  is  affiliated,  write  and  permit 
publication  of  an  op-ed  piece  in  a 
metropolitan  newspaper  in  support  of  the 
recommendation  to  close  that  base. 

Example  7  to  paragraph  (f):  ABC  Company 
has  a  contract  with  the  Department  of  Energy 
which  requires  that  contractor  personnel 
work  closely  with  agency  employees  in 
adjoining  offices  and  work  stations  in  the 
same  building.  After  leaving  the  Department, 
a  former  employee  goes  to  work  for  another 
corporation  that  has  an  interest  in  performing 
certain  work  related  to  the  same  contract,  and 
he  arranges  a  meeting  with  certain  ABC 
employees  at  the  building  where  he 
previously  worked  on  the  project.  At  the 
meeting,  he  asks  the  ABC  employees  to 
mention  the  interest  of  his  new  employer  to 
the  project  supervisor,  who  is  an  agency 
employee.  Moreover,  he  tells  the  ABC 
employees  that  they  can  say  that  he  was  the 
source  of  this  information.  The  ABC 
employees  in  turn  convey  this  information  to 
the  project  supervisor.  The  former  employee 
has  made  a  communication  to  an  employee 
of  the  Department  of  Energy.  His 
communication  is  directed  to  an  agency 
employee  because  he  intended  that  the 
information  be  conveyed  to  an  agency 
employee  with  the  intent  that  it  be  attributed 
to  himself,  and  the  circumstances  indicate 
such  a  close  working  relationship  between 
contractor  personnel  and  agency  employees 
that  it  was  likely  that  the  information 
conveyed  to  contractor  personnel  would  be 
received  by  the  agency. 

(g)  On  behalf  of  any  other  person — (1) 
On  behalf  of.  (i)  A  former  employee 
makes  a  conununication  or  appearance 
on  behalf  of  another  person  if  the  former 
employee  is  acting  as  the  other  person's 
agent  or  attorney  or  if: 

(A)  The  former  employee  is  acting 
with  the  consent  of  the  other  person, 
whether  express  or  implied;  and 

(B)  The  former  employee  is  acting 
subject  to  some  degree  of  control  or 
direction  by  the  other  person  in  relation 
to  the  commimication  or  appearance. 


(ii)  A  former  employee  does  not  act  on 
behalf  of  another  merely  because  his 
communication  or  appearance  is 
consistent  with  the  interests  of  the  other 
person,  is  in  support  of  the  other 
person,  or  may  cause  the  other  person 
to  derive  a  benefit  as  a  consequence  of 
the  former  employee's  activity. 

(2)  Any  other  person.  The  term 
"person"  is  defined  in  §  2641.104.  For 
purposes  of  this  paragraph,  the  term 
excludes  the  former  employee  himself 
or  any  sole  proprietorship  owned  by  the 
former  employee. 

Example  1  to  paragraph  (g):  An  employee 
of  the  Bureau  of  Land  Management  (BLM) 
participated  in  the  decision  to  grant  a  [Hivate 
company  the  right  to  explore  for  minerals  on 
certain  Federal  lands.  After  retiring  &x)m 
Federal  service  to  pursue  her  hobbies,  the 
former  employee  becomes  concerned  that 
BLM  is  misinterpreting  a  particular  provision 
of  the  lease.  The  former  employee  may 
contact  a  current  BLM  employee  on  her  own 
behalf  in  order  to  argue  that  her 
interpretation  is  correct. 

Example  2  to  paragraph  (g):  The  former 
BLM  employee  ftt)m  the  previous  example 
later  joins  an  environmental  organization  as 
an  uncompensated  volunteer.  The  leadership 
of  the  organizatio*  authorizes  the  former 
employee  to  engage  in  any  activity  that  she 
believes  will  advance  the  interests  of  the 
organization.  She  makes  a  communication  on 
behalf  of  the  organization  when,  pursuant  to 
this  authority,  she  writes  to  BLM  on  the 
organization's  letterhead  in  order  to  present 
an  additional  argument  concerning  the 
interpretation  of  the  lease  provision. 
Although  the  oi^ganization  did  not  direct  her 
to  send  the  specific  communication  to  BLM, 
the  circumstances  establish  that  she  made  the 
communication  with  the  consent  of  the 
organization  and  subject  to  a  degree  of 
control  or  direction  by  the  organization. 

Example  3  to  paragraph  (g):  An  employee 
of  the  Administration  for  Children  and 
Families  wrote  the  statement  of  work  for  a 
cooperative  agreement  to  be  issued  to  study 
alternative  workplace  arrangements.  After 
terminating  Government  service,  the  former 
employee  joins  a  nonprofit  group  formed  to 
promote  family  togetherness.  He  is  asked  by 
his  former  agency  to  attend  a  meeting  in 
order  to  offer  his  recommendations 
concerning  the  ranking  of  the  grant 
applications  he  had  reviewed  while  still  a 
Government  employee.  The  management  of 
the  nonprofit  group  agrees  to  permit  him  to 
take  leave  to  attend  the  meeting  in  order  to 
present  his  personal  views  concerning  the ' 
ranking  of  the  applications.  Although  the 
former  employee  is  a  salaried  employee  of 
the  non-profit  group  and  his 
recommendations  may  be  consistent  with  the 
group's  interests,  the  circumstances  establish 
that  he  did  not  make  the  communication 
pursuant  to  mutual  consent. 

Example  4  to  paragraph  (g):  An  Assistant 
Secretary  of  Defense  participated  in  a 
meeting  at  which  a  defense  contractor 
pressed  Department  of  Defense  (DOD) 
officials  1o  continue  funding  the  contractor's 
sole  source  contract  to  develop  the  prototype 
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of  a  specialized  robot.  After  terminating 
Government  service,  the  former  Assistant 
Secretary  approaches  the  contractor  and 
suggests  that  she  can  convince  her  former 
DOD  colleagues  to  pursue  development  of 
the  prototype  robot.  The  contractor  agrees 
that  the  former  Assistant  Secretary's 
proposed  efforts  could  be  useful  and  asks  her 
to  set  up  a  meeting  with  key  DOD  officials 
for  the  following  week.  Although  the  former 
Assistant  Secretary  is  not  an  employee  of  the 
contractor,  the  circumstances  establish  that 
she  is  acting  subject  to  some  degree  of  conUol 
or  direction  by  the  contractor. 

(h)  Particular  matter  involving  a 
specific  party  or  parties —  (1)  Basic 
concept.  The  prohibition  applies  only  to 
communications  or  appearances  made 
in  connection  with  a  "particular  matter 
involving  a  specific  party  or  parties." 
Although  "particular  matter"  is  defined 
broadly  to  include  "any  investigation, 
application,  request  for  a  ruling  or 
determination,  rulemaking,  contract, 
controversy,  claim,  charge,  accusation, 
arrest,  or  judicial  or  other  proceeding." 
18  U.S.C.  207{i)(3),  such  particular 
matters  also  must  involve  a  specific 
party  or  parties  in  order  to  fall  within 
the  prohibition.  These  matters  involve  a 
specific  activity  or  undertaking  affecting 
the  legal  rights  of  the  parties  or  an 
isolatable  transaction  or  related  set  of 
transactions  between  identified  parties, 
such  as  a  specific  contract,  grant, 
license,  product  approval  application, 
enforcement  action,  administrative 
adjudication,  or  court  case. 

Example  1  to  paragraph  (h)(1):  An 
employee  of  the  Department  of  Housing  and 
Urban  Development  approved  a  specific 
city's  application  for  Federal  assistance  for  a 
renewal  project.  After  leaving  Government 
service,  she  may  not  represent  the  city  in 
relation  to  that  application  as  it  is  a 
particular  matter  involving  spe<;ific  parties  in 
which  she  participated  personally  and 
substantially  as  a  Government  employee. 

Example  2  to  paragraph  (h)(1):  An  attorney 
in  the  Department  of  Justice  drafted 
provisions  of  a  civil  complaint  that  is  filed 
in  Federal  court  alleging  violations  of  certain 
environmental  laws  by  ABC  Company.  The 
attorney  may  not  subsequently  represent 
ABC  before  the  Government  in  connection 
with  the  lawsuit,  which  is  a  particular  matter 
involving  specific  parties. 

Example- 3  to  paragraph  (h)(lj:  A  former 
Government  employee  seeks  to  represent  a 
foreign  government  before  an  agency  in 
connection  with  certain  issues  arising  under 
a  bilateral  treaty  that  he  helped  to  negotiate 
as  a  Government  employee.  He  may  not  do 
so,  if  it  is  determined  that  the  matter  with 
respect  to  which  he  seeks  to  represent  the 
foreign  government  is  the  same  matter  in 
which  he  previously  participated  as  a 
Government  employee.  Although  bilateral 
treaties  may  involve  the  adoption  of  broad 
national  policies  that  do  not  focus 
specifically  on  the  rights  of  any  one  person 
or  company  within  the  United  States,  such 
matters  do  involve  specific  parties,  namely 


the  United  States  and  the  foreign  country, 
which  are  parties  to  a  contract-like 
agreement.  Note  also  that  certain  employees 
may  be  subject  to  additional  restrictions  with 
respect  to  trade  and  treaty  negotiations  or 
representation  of  a  foreign  entity,  pursuant  to 
18  U.S.C.  207(b)  and  (f). 

(2)  Matters  of  general  applicability  not 
covered.  Legislation  or  rulemaking  of 
general  applicability  and  the 
formulation  of  general  policies, 
standards  or  objectives,  or  other  matters 
of  general  applicability  are  not 
particular  matters  involving  specific 
parties. 

Example  1  to  paragraph  (h)(2):  A  former 
employee  of  the  Mine  Safety  and  Health 
Administration  (MSHA)  participated 
personally  and  substantially  in  the 
development  of  a  regulation  establishing 
certain  new  occupational  health  and  safety 
standards  for  mine  workers.  Because  the 
regulation  applies  to  the  entire  mining 
industry,  it  is  a  particular  matter  of  general 
applicability,  not  a  matter  involving  specific 
parties,  and  the  former  employee  would  not 
be  prohibited  ft-om  making  post-employment 
representations  to  the  Government  in 
connection  with  this  regulation. 

Example  2  to  paragraph  (h)(2):  The  former 
employee  in  the  previous  example  also 
assisted  MSHA  in  its  defense  of  a  lawsuit 
brought  by  a  trade  association  challenging 
the  same  regulation.  This  lawsuit  is  a 
particular  matter  involving  specific  parties, 
and  the  former  MSHA  employee  would  be 
prohibited  from  representing  the  trade 
association  or  anyone  else  in  connection  with 
the  ca.se. 

Example  3  to  paragraph  (h)(2):  An 
employee  of  the  National  Science  Foundation 
formulated  policies  for  a  grant  program  for 
organizations  nationwide  to  produce  science 
education  programs  targeting  elementary 
school  age  children.  She  is  not  prohibited 
from  later  representing  a  specific 
organization  in  connection  with  its 
application  for  assistance  under  the  program. 

Example  4  to  paragraph  (h)(2):  An 
employee  in  the  legislative  affairs  office  of 
the  Immigration  and  Naturalization  Service 
(INS)  drafted  official  comments  submitted  to 
Congress  with  respect  to  a  pending 
immigration  reform  bill.  After  leaving  the 
Government,  he  contacts  the  White  House  on 
behalf  of  a  private  organization  seeking  to 
influence  the  administration  to  insist  on 
certain  amendments  to  the  bill.  This  is  not 
prohibited.  Generally,  legislation  is  not  a 
particular  matter  involving  specific  parties. 
However,  if  the  same  employee  had 
participated  as  an  INS  employee  in 
formulating  the  agency's  position  on 
proposed  private  relief  legislation  granting 
citizenship  to  a  specific  individual,  this 
matter  would  involve  specific  parties,  and 
the  employee  would  be  prohibited  from  later 
making  representational  contacts  in 
connection  with  this  matter. 

Example  5  fo  paragraph  (h)(2):  An 
employee  of  the  Food  and  Drug 
Administration  (FDA)  drafted  a  proposed 
rule  requiring  all  manufacturers  of  a 
particular  type  of  medical  device  to  obtain 


pre-market  approval  for  their  products.  It  was 
known  at  the  time  that  only  three  or  four 
manufacturers  currently  were  marketing  or 
developing  such  products.  However,  there 
was  nothing  to  preclude  other  manufacturers 
from  entering  the  market  in  the  future. 
Moreover,  the  regulation  on  its  face  was  not 
limited  in  application  to  those  companies 
already  known  to  be  involved  with  this  type 
of  product  at  the  time  of  promulgation. 
Because  the  proposed  rule  would  apply  to  an 
open-ended  class  of  manufacturers,  not  just 
specifically  identified  companies,  it  would 
not  be  a  particular  matter  involving  specific 
parties.  After  leaving  Government,  the  former 
FDA  employee  would  not  be  prohibited  from 
representing  a  manufacturer  in  connection 
with  the  final  rule  or  the  application  of  the 
rule  in  any  specific  case. 

Example  6  to  paragraph  (h)(2):  A  former 
agency  attorney  participated  in  drafting  a 
standard  form  contract  and  certain  standard 
terms  and  clauses  for  use  in  all  future 
contracts.  The  adoption  of  a  standard  form 
and  language  for  all  contracts  is  a  matter  of 
general  applicability,  not  a  particular  matter 
involving  specific  parties.  Therefore,  the 
attorney  would  not  be  prohibited  from 
representing  another  person  in  a  dispute 
involving  the  application  of  one  of  the 
standard  terms  or  clauses  in  a  specific 
contract  in  which  he  did  not  participate  as 
a  Government  employee. 

(3)  Specific  parties  at  all  relevant 
times.  The  particular  matter  must 
involve  specific  parties  both  at  the  time 
the  individual  participated  as  a 
Government  employee  and  at  the  time 
the  former  employee  makes  the 
communication  or  appearance,  although 
the  parties  need  not  be  identical  at  both 
times. 

Example  1  to  paragraph  (h)(3):  An 
employee  of  the  Department  of  Defense 
(DOD)  performed  certain  feasibility  studies 
and  other  basic  conceptual  work  for  a 
possible  innovation  to  a  missile  system.  At 
the  time  she  was  involved  in  the  matter,  DOD 
had  not  identified  any  prospective 
contractors  who  might  perform  the  work  on 
the  project.  After  she  left  Government.  DOD 
issued  a  request  for  proposals  to  construct 
the  new  system,  and  she  now  seeks  to 
represent  one  of  the  bidders  in  connection 
with  this  procurement.  She  may  do  so.  Even 
though  the  procurement  is  a  particular  matter 
involving  specific  parties  at  the  time  of  her 
proposed  representation,  no  parties  to  the 
matter  had  been  identified  at  the  time  she 
participated  in  the  project  as  a  Government 
employee. 

Example  2  to  paragraph  (h)(3):  A  former 
employee  in  an  agency  inspector  general's 
office  conducted  the  first  investigation  of  its 
kind  concerning  a  particular  fraudulent 
accounting  practice  by  a  grantee.  This 
investigation  resulted  in  a  significant 
monetary  recovery  for  the  Government,  as 
well  as  a  settlement  agreement  in  which  the 
grantee  agreed  to  use  only  certain  specified 
accounting  methods  in  the  future.  As  a  result 
of  this  case,  the  agency  decided  to  issue  a 
proposed  rule  expressly  prohibiting  the 
fraudulent  accounting  practice  and  requiring 


all  grantees  to  use  the  same  accounting 
methods  that  had  been  developed  in 
connection  with  the  settlement  agreement. 
The  former  employee  may  represent  a  group 
of  grantees  submitting  comments  critical  of 
the  proposed  regulation.  Although  the 
proposed  regulation  in  some  respects  evolved 
from  the  earlier  fraud  case,  which  did 
involve  specific  parties,  the  subsequent 
rulemaking  proceeding  does  not  involve 
specific  parties. 

(4)  Preliminary  or  informal  stages  in 
a  matter.  When  a  particular  matter 
involving  specific  parties  begins 
depends  on  the  facts.  A  particular 
matter  may  involve  specific  parties  prior 
to  any  formal  action  or  filings  by  the 
agency  or  other  parties.  Much  of  the 
work  with  respect  to  a  particular  matter 
is  accomplished  before  the  matter 
reaches  its  final  stage,  and  preliminary 
or  informal  action  is  covered  by  the 
prohibition,  provided  that  specific 
parties  to  the  matter  actually  have  been 
identified.  With  matters  such  as  grants, 
contracts,  and  other  agreements, 
ordinarily  specific  parties  are  first 
identified  when  initial  proposals  or 
indications  of  interest,  such  as 
responses  to  requests  for  proposals 
(RFP)  or  earlier  expressions  of  interest, 
are  received  by  the  Government;  in 
unusual  circumstances,  however,  a 
prospective  grant,  contract,  or 
agreement  may  involve  specific  parties 
even  prior  to  the  receipt  of  a  proposal 
or  expression  of  interest,  if  there  are 
sufficient  indicia  that  the  Government 
has  specifically  identified  a  party. 

Example  1  to  paragraph  (h)(4):  A 
Government  employee  participated  in 
internal  agency  deliberations  concerning  the 
merits  of  taking  enforcement  action  against  a 
company  for  certain  trade  practices.  He  left 
the  Government  before  any  charges  were 
filed  against  the  company.  He  has 
participated  in  a  particular  matter  involving 
specific  parties  and  may  not  represent 
another  person  in  connection  with  the 
ensuing  administrative  or  judicial 
proceedings  against  the  company. 

Example  2  to  paragraph  (h)(4):  A  former 
special  Government  employee  (SGE)  of  the 
Agency  for  Health  Care  Policy  and  Research 
served,  before  leaving  the  agency,  on  a  "peer 
review"  committee  that  made  a 
recommendation  to  the  agency  concerning 
the  technical  merits  of  specific  grant  proposal 
submitted  by  a  university.  The  conunittee's 
recommendations  are  nonbinding  and 
constitute  only  the  first  of  several  levels  of 
review  within  the  agency.  Nevertheless,  the 
SGE  participated  in  a  particular  matter 
involving  specific  parties  and  may  not 
represent  the  university  in  subsequent  efforts 
to  obtain  the  same  grant. 

Example  3  to  paragraph  (h)(4):  Prior  to 
filing  a  product  approval  application  with  a 
regulatory  agency,  a  company  sought 
guidance  fix)m  the  agency.  The  company 
provided  specific  information  concerning  the 
product,  including  its  composition  and 


intended  uses,  safety  and  efficacy  data,  and 
the  results  and  designs  of  prior  studies  on  the 
product.  After  a  series  of  meetings,  the 
agency  advised  the  company  concerning  the 
design  of  additional  studies  that  it  should 
perform  in  order  to  address  those  issues  that 
the  agency  still  believed  were  unresolved. 
Even  though  no  formal  application  had  been 
filed,  this  was  a  particular  matter  involving 
specific  parties.  The  agency  guidance  was 
sufficiently  specific,  and  it  was  clearly 
intended  to  address  the  substance  of  a 
prospective  application  and  to  guide  the 
prospective  applicant  in  preparing  an 
application  that  would  meet  approval 
requirements.  An  agency  employee  who  was 
substantially  involved  in  developing  this 
guidance  could  not  leave  the  Government 
and  represent  the  company  when  it  submits 
its  formal  product  approval  application. 

Example  4  to  paragraph  (h)(4):  A 
Government  scientist  participated  in 
preliminary,  internal  deliberations  about  her 
agency's  need  for  additional  laboratory 
facilities.  After  she  terminated  Government 
service,  the  General  Services  Administration 
(GSA)  issued  a  request  for  proposals  (RFP) 
seeking  private  architectural  services  to 
design  the  new  laboratory  space  for  the 
agency.  The  former  employee  may  represent 
an  architectural  firm  in  connection  with  its 
response  to  the  RFP.  During  the  preliminary 
stage  in  which  the  former  employee 
participated,  no  specific  architectural  finns 
had  been  identified  for  the  proposed  work. 

Example  5  to  paragraph  (h)(4):  In  the 
previous  example,  the  proposed  laboratory 
was  to  be  an  extension  of  a  recently 
completed  laboratory  designed  by  XYZ 
Architectural  Associates.  From  the  very 
beginning  of  deliberations,  both  the  agency 
and  GSA  were  aware  that  the  proposed 
laboratory  extension  posed  unique 
architectural  issues,  intimately  related  to 
certain  technical  features  of  the  original 
laboratory  design,  that  might  best  be 
addressed  by  XYZ,  which  had  specific 
experience  and  certain  efficiencies  resulting 
from  its  prior  work.  Before  leaving  the 
Government,  the  former  employee 
participated  in  meetings  in  which  these 
design  issues  and  the  ways  in  which  XYZ 
might  resolve  them  were  discussed 
internally.  Although  XYZ  was  not  contacted 
at  this  stage,  and  the  ultimate  procurement 
process  would  be  open  to  all  bidders,  the 
agency  had  already  identified  XYZ  as  a  likely 
qualified  bidder  based  on  the  circumstances 
surrounding  XYZ's  recent  involvement  in  a 
related  matter.  The  former  employee  may  not 
represent  XYZ  or  any  other  competing 
contractor  before  the  Government  in 
connection  with  this  matter. 

(5)  Same  particular  matter.  The 
prohibition  applies  only  to     - 
communications  or  appearances  in 
connection  with  the  same  particular 
matter  involving  specific  parties  in 
which  the  former  employee  participated 
as  a  Government  employee.  The  same 
particular  matter  may  continue  in 
another  form  or  in  part.  In  determining 
whether  two  particular  matters 
involving  specific  parties  are  the  same, 
all  relevant  factors  should  be 


considered,  including  the  extent  to 
which  the  matters  involve  the  same 
basic  facts,  the  same  or  related  parties, 
related  issues,  the  same  confidential 
information,  and  the  amount  of  time 
elapsed.  With  matters  such  as  grants, 
contracts  or  other  agreements,  a. new 
matter  typically  does  not  arise  simply 
because  there  are  amendments, 
modifications,  or  extensions,  unless    * 
there  are  fimdamental  changes  in 
objectives  or  the  nature  of  the  matter. 

Example  1  to  paragraph  (h)(5):  An 
employee  drafted  one  provision  of  an  agency 
contract  to  procure  new  software.  After  she 
left  Government,  a  dispute  arose  under  the 
same  contract  concerning  a  provision  that 
she  did  not  draft.  She  may  not  represent  the 
contractor  in  this  dispute.  The  contract  as  a 
whole  is  the  particular  matter  involving 
specific  parties  and  may  not  be  ftactionalized 
into  separate  clauses  for  purposes  of  avoiding 
the  prohibition  of  18  U.S.C.  207(a)(1). 

Example  2  to  paragraph  (h)(5):  A  former 
special  Government  employee  (SGE) 
recommended  that  his  agency  approve  a  new 
food  additive  made  by  Good  Foods,  Inc.,  on 
the  grounds  that  it  was  proven  safe  for 
human  consumption.  The  Healthy  Food 
Alliance  (HFA)  sued  the  agency  in  Federal 
court  to  challenge  the  decision  to  approve  the 
product.  After  leaving  Government  service, 
the  former  SGE  may  not  serve  as  an  expert 
witness  on  ttehalf  of  HFA  in  this  litigation 
because  it  is  a  continuation  of  the  same 
product  approval  matter  in  which  he 
participated  personally  and  substantially. 

Example  3  to  paragraph  (h)(5):  An 
employee  of  the  Department  of  the  Army 
negotiated  and  supervised  a  contract  with 
Munitions,  Inc.  for  four  million  mortar  shells 
meeting  certain  specifications.  After  the 
employee  left  the  Government,  the  Army 
sought  a  contract  modification  to  add  another 
one  million  shells.  All  specifications  and 
contractual  terms  except  price,  quantity  and 
delivery  dates  were  identical  to  those  in  the 
original  contract.  The  former  Army  employee  ' 
may  not  represent  Munitions  in  connection 
with  this  modification,  because  it  is  part  of 
the  same  particular  matter  involving  specific 
parties  as  the  original  contract. 

Example  4  to  the  para^vph  (h)(5):  In  the 
previous  example,  certain  changes  in 
technology  occurred  since  the  date  of  the 
original  contract,  and  the  proposed  contract  - 
modifications  would  require  the  additional 
shells  to  incorporate  new  design  features.  ' 
Moreover,  because  of  changes  in  the  Army's 
internal  system  for  storing  and  distributing 
shells  to  various  locations,  the  modifications 
would  require  Munitions  to  deliver  its 
product  to  several  de-centralized  destination 
points,  thus  jequiring  Munitions  to  develop 
novel  delivery  and  handling  systems  and 
incur  new  transportation  costs.  The  Army 
considers  these  modifications  to  be 
fundamental  changes  in  the  approach  and 
objectives  of  the  contract  and  may  determine 
that  these  changes  constitute  a  new  particular 
matter. 

Example  5  to  paragraph  (h)(5):  A 
Government  employee  reviewed  and 
approved  certain  wiretap  applications.  The 


7878 


Federal  Register /Vol.  68.  No.  32 /Tuesday,  February  18.  2003 /Proposed  Rules 


prosecution  of  a  person  overheard  during  the 
wiretap,  although  not  originally  targeted, 
must  be  regarded  as  part  of  the  same 
particular  matter  as  the  original  wiretap 
application.  The  reason  is  that  the  validity  of 
the  wiretap  may  be  put  in  issue  and  many 
of  the  facts  giving  rise  to  the  wiretap 
application  would  be  involved. 

(i)  Participated  personally  and 
substantially—  (1)  Participate.  To 
"participate"  means  to  take  an  action  as 
an  employee  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
other  such  action,  or  to  purposefully 
forbear  in  order  to  affect  the  outcome  of 
a  matter.  An  employee  can  participate 
in  particular  matters  that  are  pending 
other  than  in  his  own  agency.  An 
employee  does  not  participate  in  a 
matter  merely  because  he  had 
knowledge  of  its  existence  or  because  it 
was  pending  under  his  official 
responsibility.  An  employee  does  not 
participate  in  a  matter  within  the 
meaning  of  this  section  unless  he  does 
so  in  his  offlcial  capacity. 

(2)  Personally.  To  participate 
"personally"  means  to  participate: 

(i)  Directly,  either  individually  or  in 
combination  with  other  persons;  or 

(ii)  Through  direct  ana  active 
supervision  of  the  participation  of  any 
person  he  supervises,  including  a 
subordinate. 

(3)  Substantially.  To  participate 
"substantially"  means  (hat  the 
employee's  involvement  is  of 
significance  to  the  matter.  Participation 
may  be  substantial  even  though  it  is  not 
determinative  of  the  outcome  of  a 
particular  matter.  However,  it  requires 
more  than  official  responsibility, 
knowledge,  perfunctory  involvement,  or 
involvement  on  an  administrative  or 
peripheral  issue.  A  finding  of 
substantiality  should  be  based  not  only 
on  the  effort  devoted  to  a  matter,  but 
also  on  the  importance  of  the  effort. 
While  a  series  of  peripheral 
involvements  may  be  insubstantial,  the 
single  act  of  approving  or  participating 
in  a  critical  step  may  be  substantial. 
Provided  that  an  employee  participates 
in  the  substantive  merits  of  a  matter,  his 
participation  may  be  substantial  even 
though  his  role  in  the  matter,  or  the 
aspect  of  the  matter  in  which  he  is 
participating,  may  be  minor  in  relation 
to  the  matter  as  a  whole.  Participation 
in  peripheral  aspects  of  a  matter  or  in 
aspects  not  directly  involving  the 
substantive  merits  of  a  matter  (such  as 
reviewing  budgetary  procedures  or 
scheduling  meetings)  is  not  substantial. 

Example  1  to  paragraph  (i):  A  General 
Services  Administration  (GSA)  attorney 
drafted  a  standard  form  contract  and  certain 
standard  terms  and  clauses  for  use  in  future 


contracts.  A  contracting  officer  uses  one  of 
the  standard  clauses  in  a  subsequent  contract 
without  consulting  the  GSA  attorney.  The 
attorney  did  not  participate  personally  in  the 
subsequent  contract. 

Example  2  to  paragraph  (i):  An  Internal 
Revenue  Service  (IRS)  attorney  is  neither  in 
charge  of  nor  does  she  have  o^cial 
responsibility  for  litigation  involving  a 
particular  delinquent  taxpayer.  At  the  request 
of  a  co-worker  who  is  assigned  responsibility 
for  the  litigation,  the  lawyer  provides  advice 
concerning  strategy  during  the  discovery 
stage  of  the  litigation.  The  IRS  attorney 
participated  personally  in  the  litigation. 

Example  3  to  paragraph  (i):  The  IRS 
attorney  in  the  previous  example  had  no 
further  involvement  in  the  litigation.  She 
participated  substantially  in  the  litigation 
notwithstanding  that  the  post-discovery 
stages  of  the  litigation  lasted  for  ten  years 
after  the  day  she  offered  her  advice. 

Example  4  to  paragraph  H):  The  General 
Counsel  of  the  Office  of  Government  Ethics 
(OGE)  contacts  the  OGE  attorney  who  is 
assigned  to  evaluate  all  requests  for 
"certificates  of  divestiture"  to  check  on  the 
status  of  the  attorney's  work  with  respect  to 
all  pending  requests.  The  General  Counsel 
makes  no  comment  concerning  the  merits  or 
relative  importance  of  any  particular  request. 
The  General  Counsel  did  not  participate  in 
any  particular  request  when  she  checked  on 
the  status  of  all  pending  requests. 

Example  5  to  paragraph  (i):  The  CXJE 
attorney  in  the  previous  example  completes 
Jhis  evaluation  of  a  particular  certificate  of 
divestiture  request  and  forwards  his 
recommendation  to  the  General  Counsel.  The 
General  Counsel  forwards  the  package  to  the 
Director  of  OGE  with  a  note  indicating  her 
concurrence  with  the  attorney's 
recommendation.  The  General  Counsel 
participated  substantially  in  the  request. 

Example  6  to  paragraph  (i):  An 
International  Trade  Commission  (ITC) 
computer  programmer  developed  software 
designed  to  analyze  data  related  to  unfair 
trade  practice  complaints.  At  the  request  of 
an  ITC  employee  who  is  considering  the 
merits  of  a  particular  complaint,  the 
programmer  enters  all  the  data  supplied  to 
her,  runs  the  computer  progr^n,  and 
forwards  the  results  to  the  employee  who 
will  make  a  recommendation  to  an  ITC . 
Commissioner  concerning  the  disposition  of 
the  complaint.  The  programmer  did  not 
participate  substantially  in  the  complaint. 

(j)  United  States  is  a  party  or  has  a 
direct  and  substantial  interest — (1) 
United  States.  For  purposes  of  this 
paragraph,  the  "United  States"  means: 

(i)  The  executive  branch  (including  a 
Government  corporation); 

(ii)  The  legislative  branch:  or 

(iii)  'The  judicial  branch. 

(2)  Party  or  direct  and  substantial 
interest.  The  United  States  may  be  a 
party  to  or  have  a  direct  and  substantial 
interest  in  a  particular  matter  even 
though  it  is  pending  in  a  non-Federal 
forum,  such  as  a  State' court.  The  United 
States  is  neither  a  party  to  nor  does  it 
have  a  direct  and  substantial  interest  in 


a  particular  matter  merely  because  a 
Federal  statute  is  at  issue  or  a  Federal 
court  is  serving  as  the  forum  for 
resolution  of  the  matter.  When  it  is  not 
clear  whether  the  United  States  is  a 
party  to  or  has  a  direct  and  substantial 
interest  in  a  particular  matter,  this 
determination  shall  be  made  in 
accordance  with  the  following 
procedure: 

(i)  Coordination  by  designated  agency 
ethics  official.  The  designated  agency 
ethics  official  (DAEO)  for  the  former 
employee's  agency  shall  have  the 
primary  responsibility  for  coordinating 
this  determination.  When  it  appears 
likely  that  a  component  of  the  United 
States  Government  other  than  the 
former  employee's  former  agency  may 
be  a  party  to  or  have  a  direct  and 
substantial  interest  in  the  particular 
matter,  the  DAEO  shall  coordinate  with 
agency  ethics  officials  serving  in  those 
components. 

(iij  Agency  determination.  A 
component  of  the  United  States 
Government  shall  determine  if  it  is  a 
party  to  or  has  a  direct  and  substantial 
interest  in  a  matter  in  accordance  with 
its  own  internal  procedures.  It  shall 
consider  all  relevant  factors,  including 
whether: 

(A)  The  component  has  a  financial 
interest  in  the  matter; 

(B)  The  matter  is  likely  to  have  an 
effect  on  the  policies,  programs,  or 
operations  of  the  component; 

(C)  The  component  is  involved  in  any 
proceeding  associated  with  the  matter, 
e.g.,  as  by  having  provided  witnesses  or 
documentary  evidence;  and 

(D)  The  component  has  more  than  an 
academic  interest  in  the  outcome  of  the 
matter. 

§  2641 .202    Two-yesr  rMtriction  on  any 
former  employee's  representations  to 
United  States  concerning  particular  matter 
for  which  the  employee  had  official 
responsibility  [18  U.S.C.  207(aX2)]. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(a)(2}.  For  two  years  after  his 
Government  service  terminates,  no 
former  employee  shall  knowingly,  with  . 
the  intent  to  influence,  make  any 
communication  to  or  appearance  before 
an  employee  of  the  United  States  on 
behalf  of  any  other  person  in  connection 
with  a  particular  matter  involving  a 
specific  party  or  parties,  in  which  the 
United  States  is  a  party  or  has  a  direct 
and  substantial  interest,  and  which  such 
person  knows  or  reasonably  should 
know  was  actually  pending  under  his 
official  responsibility  within  the  one- 
year  period  prior  to  the  termination  of 
his  Government  service. 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(a)(2)  does 
not  apply  to  a  former  employee  who  is: 
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(1)  Acting  on  behalf  of  the  United 
States.  See  §  2641.301(a). 

(2)  Acting  as  an  elected  State  or  local 
government  official.  See  §  2641.301(b). 

(3)  Communicating  scientific  or 
technological  information  pursuant  to 
procedures  or  certification.  See 

§  2641.301(e). 

(4)  Testifying  under  oath.  See 
§  2641.301(f). 

(5)  Acting  on  behalf  of  an 
international  organization  pursuant  to  a 
waiver.  See  §  2641.301(h). 

(6)  Acting  as  an  employee  of  a 
Government-owned,  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(i). 

(c)  Commencement  and  length  of 
restriction.  18  U.S.C.  207(a)(2)  is  a  two- 
year  restriction  that  commences  upon 
an  employee's  termination  fi-om 
Government  service.  See  example  9  to 
paragraph  (j)  of  this  section. 

(d)  Communication  or  appearance. 
See  §  2641.201(d). 

(e)  With  the  intent  to  influence.  See 
§  2641.201(e). 

(f)  To  or  before  an  employee  of  the 
United  States.  See  §  2641.201(f). 

(g)  On  behalf  of  any  other  person.  See 
§  2641.201(g). 

(h)  Particular  matter  involving  a 
specific  party  or  parties.  See 
§  2641.201(h). 

(i)  United  States  is  a  party  or  has  a 
direct  and  substantial  interest.  See 
§2641.201(j). 

(j)  Official  responsibility — (1) 
Definition.  "Official  responsibility" 
means  the  direct  administrative  or 
operating  authority,  whether 
intermediate  or  final,  and  either 
exercisable  alone  or  with  others,  and 
either  personally  or  through 
subordinates,  to  approve,  disapprove,  or 
otherwise  direct  Government  action. 
Ordinarily,  the  scope  of  an  employee's 
official  responsibility  is  determined  by 
those  functions  assigned  by  statute, 
regulation.  Executive  order,  job 
description,  or  delegation  of  authority. 
All  particular  matters  under 
consideration  in  an  agency  are  tmder 
the  official  responsibility  of  the  agency 
head  and  each  is  under  that  of  any 
intermediate  supervisor  who  supervises 
a  person,  including  a  subordinate,  who 
actually  participates  in  the  matter  or 
who  has  been  assigned  to  participate  in 
the  matter  within  the  scope  of  his 
official  duties.  A  nonsupervisory 
employee  does  not  have  official 
responsibility  for  his  own  assignments 
within  the  meaning  of  section  207(a)(2). 
Authority  to  direct  Government  action 
concerning  only  ancillary  or 
nonsubstantive  aspects  of  a  matter,  such 
as  budgeting,  equal  employment, 
scheduling,  or  format  requirements  does 


not.  ordinarily,  constitute  official 
responsibility  for  the  matter  as  a  whole. 

(2)  Actually  pending.  A  matter  is 
actually  pending  under  an  employee's 
official  responsibility  if  it  has  been 
referred  to  the  employee  for  assignment 
or  has  been  referred  to  or  is  under 
consideration  by  any  person  he 
supervises,  including  a  subordinate.  A 
matter  remains  pending  even  when  it  is 
not  under  "active"  consideration.  There 
is  no  requirement  that  the  matter  must 
have  been  pending  under  the 
employee's  official  responsibility  for  a 
certain  length  of  time. 

(3)  Temporary  duties.  An  employee 
ordinarily  acquires  official 
responsibility  for  all  matters  within  the 
scope  of  his  position  immediately  upon 
assuming  the  position.  However,  under 
certain  circumstances,  an  employee  who 
is  on  detail  (or  other  temporary 
assignment)  to  a  position  or  who  is 
serving  in  an  "acting"  status  might  not 
be  deemed  to  have  official  responsibility 
for  any  matter  by  virtue  of  such 
temporary  duties.  Specifically,  an 
employee  performing  such  temporary 
duties  will  not  thereby  acquire  official 
responsibility  for  matters  within  the 
scope  of  the  position  where  he  fimctions 
only  in  a  limited  "caretaker"  capacity, 
as  evidenced  by  such  factors  as: 

(i)  Whether  the  employee  serves  in 
the  position  for  no  more  than  60 
consecutive  calendar  days; 

(ii)  Whether  there  is  actually  another 
incumbent  for  the  position,  who  is 
temporarily  absent,  for  example,  on 
travel  or  leave; 

(iii)  Whether  there  has  been  no  event 
triggering  the  provisions  of  5  U.S.C. 
3345(a);  and 

(iv)  Whether  there  are  any  other 
circiunstances  indicating  that,  given  the 
temporary  nature  of  the  detail  or  acting 
status,  there  was  no  reasonable 
expectation  of  the  full  authority  of  the 
position. 

(4)  Effect  of  leave  status.  The  scope  of 
an  employee's  official  responsibility  is 
not  affected  by  annual  leave,  terminal 
leave,  sick  leave,  excused  absence,  leave 
without  pay,  or  similar  absence  from 
assigned  duties. 

(5)  Effect  of  disqualification.  Official 
responsibility  for  a  matter  is  not 
eliminated  through  self-disqualification 
or  avoidance  of  personal  participation 
in  a  matter,  as  when  an  employee  is 
disqualified  from  participating  in  a 
matter  in  accordance  with  subparts  D,  E. 
or  F  of  5  CFR  part  2635  or  part  2640. 
Official  responsibility  for  a  matter  can 
be  terminated  by  a  formal  modification 
of  an  employee's  responsibilities,  such 
as  by  a  change  in  the  employee's 
position  description. 


(6)  One-year  period  before 
termination.  Section  207(a)(2)  applies 
only  with  respect  to  a  particular  matter 
that  was  actually  pending  under  the 
former  employee's  official 
responsibility: 

(i)  At  some  time  when  the  matter 
involved  a  specific  party  or  parties;  and 

(ii)  Within  his  last  year  of 
Government  service. 

(7)  Knowledge  of  official 
responsibility.  A  communication  or 
Appearance  is  not  prohibited  unless,  at 
the  time  of  the  proposed  post- 
employment  communication  or 
appearance,  the  former  employee  knows 
or  reasonably  should  know  that  the 
matter  was  actually  pending  under  his 
official  responsibility  within  the  one- 
year  period  prior  to  his  termination 
from  Government  service.  It  is  not 
necessary  that  a  former  employee  have 
known  during  his  Govenunent  service 
that  the  matter  was  actually  pending 
under  his  official  responsibility. 

Note  to  paragraph  (i):  18  U.S.C.  207(a)(2) 
requires  only  that  the  former  employee 
"reasonably  should  k^ow"  that  the  matter 
was  pending  under  his  official  responsibility. 
Consequently,  when  the  facts  sugge.st  that  a 
particular  matter  involving  specific  parties 
could  have  been  actually  pending  under  his 
official  responsibility,  a  former  employee 
should  seek  information  from  an  agency 
ethics  official  or  other  Government  official  to 
clarify  his  role  in  the  matter.  See  the 
definition  of  agency  ethics  official  in 
§2641.105. 

Example  1  to  paragraph  (j)^n  Assistant 
Secretary  of  State's  position  description 
specifies  that  he  is  responsible  for  a  certain 
class  of  treaty  negotiations.  These 
negotiations  are  handled  by  an  office  under 
his  supervision.  As  a  practical  matter, 
however,  the  Assistant  Secretary  has  not 
become  involved  with  any  treaty  negotiation 
of  this  typcr  The  Assistant  Secretary  has 
official  responsibility  for  all  such  treaty 
negotiations  as  specified  in  his  position 
description. 

Example  2  to  paragraph  (j):  A  budget 
officer  at  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
asked  to  review  NOAA's  budget  to  determine 
if  there  are  funds  still  available  for  the 
purchase  of  a  new  hurricane  tracking  device. 
The  budget  officer  does  not  have  official 
responsibility  for  the  resulting  contract  even 
though  she  is  responsible  for  all  budget 
matters  within  the  agency-  The  identification 
of  funds  for  the  contract  is  an  ancillary  asjject 
of  the  contract. 

Example  3  to  paragraph  (jj:  An  Internal 
Revenue  Service  (IRS)  auditor  worked  in  the 
office  resfKinsible  for  the  tax-exempt  status  of 
nonprofit  organizations.  Subsequently,  he 
was  transferred  to  the  IRS  office  concerned 
with  public  relations.  When  contacted  by  an 
employee  of  his  former  office  for  advice 
concerning  a  matter  involving  a  certain  ■■ 
nonprofit  organization,  the  auditor  provides 
usefiil  suggestions.  The  auditor's  supervisor 
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in  the  public  relations  office  does  not  have 
ofTicial  responsibility  for  the  nonprofit  matter 
since  it  does  not  fall  within  the  scope  of  the 
auditor's  current  duties. 

Example  4  to  paragraph  If):  An  information 
manager  at  the  Central  Intelligence  Agency 
(CIA)  assigns  a  nonsupervisory  subordinate 
to  research  an  issue  concerning  a  request 
from  a  news  organization  for  information 
concerning  past  agency  activities.  Before  she 
commences  any  work  on  the  assignment,  the 
subordinate  terminates  employment  with  the 
CIA.  The  request  was  not  pending  under  the 
subordinate's  official  responsibility  since  a 
non-supervisory  employee  does  not  have 
official  responsibility  for  her  own 
assignments.  (Once  the  subordinate 
commences  work  on  the  assignment,  she  may 
be  participating  "personally  and 
substantially  "  within  the  meaning  of  18 
U.S.C.  207(a)(1)  and  S2641.201(i).) 

Example  5  to  paragraph  Ij):  A  regional 
employee  of  the  Federal  Emergency 
Management  Agency  requests  guidance  from 
the  General  Counsel  concerning  a  contractual 
dispute  with  Baker  Company.  The  General 
Counsel  immediately  assigns  the  matter  to  a 
staff  attorney  whose  workload  can 
accommodate  the  assignment,  then  retires 
from  Government  two  days  later.  Although 
the  staff  attorney  did  not  retrieve  the 
assignment  from  his  in-box  prior  to  the 
General  Counsel's  departure,  the  Baker 
matter  was  actually  pending  under  the 
General  Counsel's  official  responsibility  from 
the  time  the  General  Counsel  received  the 
request  for  guidance. 

Example  6  to  paragraph  (j):  A  staff  attorney 
in  the  Federal  Emergency  Management 
Agency's  Office  of  General  Counsel  is 
consulted  by  procurement  officers 
concerning  the  correct  resolution  of  a 
contractual  matter  involving  Able  Company. 
The  attorney  renders  an  opinion  resolving 
the  question.  The  same  legal  question  arises 
later  in  several  contracts  with  other 
companies  but  none  of  the  disputes  with 
such  companies  is  referred  to  the  Office  of 
General  Counsel.  The  General  Counsel  had 
official  responsibility  for  the  determination 
of  the  Able  Company  matter  but  the 
subsequent  matters  were  never  actually 
pending  under  his  official  responsibility. 

Example  7  to  paragraph  (j):  An  employee 
of  the  National  Endowment  for  the 
Humanities  becomes  "acting"  Division 
Director  of  the  Division  of  Education 
Programs  when  the  Division  Director  is  away 
from  the  office  for  three  days  to  attend  a 
conference.  During  those  three  days,  the 
employee  has  authority  to  direct  Government 
action  in  connection  with  many  matters  with 
which  she  ordinarily  would  have  no 
involvement.  However,  in  view  of  the  brief 
time  period  and  the  fact  that  there  remains 
an  incumbent  in  the  position  of  Division 
Director,  the  agency  ethics  official  properly 
may  determine  that  acting  official  did  not 
acquire  official  responsibility  for  all  matters 
then  pending  in  the  Division. 

Example  8  to  paragraph  (p:  A  division 
director  at  the  Food  and  Drug  Administration 
disqualified  himself  from  participating  in  the 
review  of  a  drug  for  Alzheimer's  disease,  in 
accordance  with  subpart  E  of  5  CFR  part 
2635,  because  his  brother  headed  the  private 


sector  team  which  developed  the  drug.  The 
matter  was  instead  assigned  to  the  division 
director's  deputy.  The  director  continues  to 
have  official  responsibility  for  review  of  the 
drug.  The  division  director  also  would  have 
retained  official  responsibility  for  the  matter 
had  he  either  asked  his  supervisor  or  another 
division  director  to  oversee  the  matter. 

Example  9  to  paragraph  (j):  The  Deputy 
Secretary  of  a  department  terminates 
Government  service  to  stay  home  with  her 
newborn  daughter.  Four  months  later,  she 
returns  to  the  department  to  serve  on  an 
advisory  committee  as  a  special  Government 
employee  (SGE).  After  three  months,  she 
terminates  Government  service  once  again  in 
order  to  accept  a  part-time  position  with  a 
public  relations  firm.  The  18  U.S.C.  207(a)(2) 
bar  commences  when  she  resigns  as  Deputy 
Secretary  and  continues  to  run  for  two  years. 
(Any  action  taken  in  carrying  out  o^icial 
duties  as  a  member  of  the  advisory 
committee  would  be  undertaken  on  behalf  of 
the  United  States  and  would,  therefore,  not 
be  restricted  by  18  U.S.C  207(a)(2).  See 
§  2641.301(a).)  A  second  two-year  restriction 
commences  when  she  terminates  from  her 
second  period  of  Government  service  but  it 
applies  only  with  respect  to  any  particular 
matter  actually  pending  under  her  official 
responsibility  during  her  three-month  term  as 
an  SGE. 

S  2641 .203    One-year  restriction  on  any 
former  employee's  representations,  aid.  or 
advice  concerning  ongoing  Uade  or  treaty 
negotiation  [18  U.S.C.  207(b)]. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(b).  For  one  year  after  his 
Government  service  terminates,  no 
former  employee  shall  knowingly 
represent,  aid,  or  advise  on  the  basis  of 
"covered  information,"  any  other 
person  concerning  an  ongoing  trade  or 
treaty  negotiation  in  which,  during  his 
last  year  of  Government  service,  he 
participated  personally  and 
substantially  as  an  employee.  "Covered 
information"  refers  to  agency  records 
which<«rere  accessible  to  the  employee 
which  he  knew  or  should  have  known 
were  designated  as  exempt  from 
disclosiu«  under  the  Freedom  t)f 
Information  Act  (5  U.S.C.  552). 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(b)  does  not 
apply  to  a  former  employee  who  is: 

(1)  Acting  on  behalf  of  the  United 
States.  See  §2641. 301(a). 

(2)  Acting  as  an  elected  State  or  local 
government  official.  See  §  2641.301(b). 

(3)  Testifying  under  oath.  See   , 
§  2641.301(f). 

(4)  Acting  on  behalf  of  an 
international  organization  pursuant  to  a 
waiver.  See  §  2641.301(h). 

(5)  Acting  as  an  employee  at  a 
Government-owned,  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(i). 

(c)  Commencement  and  lengfh  of 
restriction.  18  U.S.C.  207(b)  commences 


upon  an  employee's  termination  from 
Government  service.  The  restriction 
lasts  for  one  year  or  until  the 
termination  of  the  negotiation, 
whichever  occurs  first. 

(d)  Represent,  aid.  or  advise. 
(Reserved) 

(e)  Any  other  person.  [Reserved] 

(f)  On  the  basis  of  (Reserved) 

(g)  Covered  Information.  (Reserved) 
(h)  Ongoing  trade  or  treaty 

negotiation.  [Reserved] 

(i)  Participated  personally  and 
substantially.  (Reserved] 

§  264 1 .204    One-year  restriction  on  any 
former  senior  employee's  representations 
to  former  agency  concerning  any  matter, 
regardless  of  prior  involvement  [18  U.S.C. 
207(c)]. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(c).  For  one  year  after  his  service  in 
a  senior  position  terminates,  no  former 
senior  employee  may  knowingly,  with 
the  intent  to  influence,  make  any 
communication  to  or  appearance  before 
an  employee  of  an  agency  in  which  he 
served  in  any  capacity  within  the  one- 
year  period  prior  to  his  termination 
from  a  senior  position,  if  that 
communication  or  appearance  is  made 
on  behalf  of  any  other  person  in 
connection  with  any  matter  on  which 
the  former  senior  employee  seeks 
official  action  by  any  employee  of  such 
agency.  An  individual  who  served  in  a 
"very  senior  employee"  position  is 
subject  to  the  broader  one-year 
restriction  set  forth  in  18  U.S.C.  207(d) 
in  lieu  of  that  set  forth  in  section  207(c). 
See  §2641.205. 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(c)  does  not 
apply  to  a  former  senior  employee  who 
is: 

(1)  Acting  on  behalf  of  the  United 
States.  See  §  2641.301(a). 

(2)  Acting  as  an  elected  State  or  local 
government  official.  See  §  2641.301(b). 

'    (3)  Acting  on  behalf  of  specified 
entities.  See  §  2641.301(c). 

(4)  Making  uncompensated  statements 
based  on  special  knowledge.  See 

§  2641.301(d). 

(5)  Communicating  scientific  or 
technological  information  pursuant  to 
procedures  or  certification.  See 

§  2641.301(e). 

(6)  Testifying  imder  oath.  See 
§264lft01(f). 

(7)  Acting  on  behalf  of  a  candidate  or 
political  party.  See  §  2641.301(g). 

(8)  Acting  on  behalf  of  an 
international  organization  piusuant  to  a 
waiver.  See  §  2641.301(h). 

(9)  Acting  as  an  employee  of  a 
Government-owned,  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(1). 
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(10)  Subject  to  a  waiver  issued  for 
certain  positions.  See  §  2641.301(j). 

(c)  Applicability  to  special 
Government  employees  and 
Intergovernmental  Personnel  Act 
appointees  or  detailees — (1)  Special 
Government  employees,  (i)  18  U.S.C. 
207(c)  applies  to  an  individual  as  a 
resiilt  of  service  as  a  special 
Government  employee  (SGE)  who: 

(A)  Served  in  a  senior  employee 
position  while  serving  as  an  SGE;  and 

(B)  Served  60  or  more  days  as  an  SGE 
during  the  one-year  period  before 
terminating  service  as  a  senior 
employee. 

(ii)  Any  day  on  which  work  is 
performed  shall  coimt  toward  the  60- 
day  threshold  without  regard  to  the 
number  of  hours  worked  that  day  or 
whether  the  day  falls  on  a  weekend  or 
holiday.  For  piuposes  of  determining 
whether  an  SGE's  rate  of  basic  pay  is 
equal  to  or  greater  than  the  rate  of  basic 
pay  payable  for  level  5  of  the  Senior 
Executive  Service,  within  the  meaning 
of  the  definition  of  senior  employee  in 
§  2641.104,  the  employee's  hourly  rate 
of  pay  (or  daily  rate  divided  by  eight) 
shall  be  multiplied  by  2087,  the  number 
of  Federal  working  hoiu-s  in  one  year. 
(In  the  case  of  a  Reserve  officer  of  the 
Armed  Forces  or  an  officer  of  the 
National  Guard  who  is  an  SGE  serving 
in  a  senior  employee  position,  18  U.S.C. 
207(c)  applies  if  the  officer  served  60  or 
more  days  as  an  SGE  within  the  one- 
year  period  prior  to  his  termination 
from  a  period  of  active  duty  or  active 
duty  for  training.) 

(2)  Intergovernmental  Persoimel  Act 
appointees  or  detailees.  18  U.S.C.  207(c) 
applies  to  an  individual  serving  as  a 
senior  employee  pursuant  to  an 
appointment  or  detail  imder  the 
Intergovernmental  Personnel  Act,  5 
U.S.C.  3371-3376.  An  individual  is  a 
senior  employee  if  he  received  total  pay 
from  Federal  or  non-Federal  sources 
equal  to  or  greater  than  the  rate  of  basic 
pay  payable  for  level  5  of  the  Senior 
Executive  Service  (exclusive  of  any 
reimbursement  for  a  non-Federal 
employer's  share  of  benefits  not  paid  to 
the  employee  as  salary),  and: 

(i)  The  individual  served  in  a  Federal 
position  ordinarily  compensated  at  a 
rate  equal  to  or  greater  than  level  5  of 
the  Senior  Executive  Service,  regardless 
of  what  portion  of  the  pay  is  derived 
from  Federal  expenditures  or 
expenditiu^s  by  the  individual's  non- 
Federal  employer; 

(ii)  The  individual  received  a  direct , 
Federal  payment,  pursuant  to  5  U.S.C. 
3374(c)(1),  that  supplemented  the  salary 
that  he  received  from  his  non-Federal 
employer;  or 


(iii)  The  individual's  non-Federal 
employer  received  Federal 
reimbursement  equal  to  or  greater  than 
the  amount  of  basic  pay  payable  for 
level  5  of  the  Senior  Executive  Service. 

Example  1  to  paragraph  (c):  An  employee 
of  a  private  research  institution  serves  on  an 
advisory  committee  that  convenes 
periodically  to  discuss  United  States  policy 
on  foreign  arms  sales.  The  expert  is 
compensated  at  a  daily  rate  which  is  the 
equivalent  of  the  rate  of  basic  pay  payable  to 
a  full-time  employee  for  level  5  of  the  Senior 
Executive  Service.  The  individual  serves  two 
hours  per  day  for  65  days  before  resigning 
irom  the  advisory  committee  nine  months 
later.  The  individual  becomes  subject  to  18 
U.S.C.  207(c)  when  she  resigns  from  the 
advisory  committee  since  she  served  60  or 
more  days  as  a  special  Government  employee 
during  the  one-year  period  before  terminating 
service  as  a  senior  employee. 

Example  2  to  paragraph  (c):  An  individual 
is  detailed  from  a  university  to  a  Federal 
department  under  the  Intergovernmental 
Personnel  Act  to  do  work  that  had  previously 
been  performed  by  a  GS-15  employee.  AVhile 
on  detail,  the  individual  continues  to  receive 
pay  from  the  university  in  an  amount  SS.OOO 
less  than  the  rate  of  basic  pay  payable  for 
level  5  of  the  Senior  Executive  Service  (SES). 
In  addition,  the  department  pays  a  S25,0O0 
supplement  directly  to  the  individual,  as 
authorized  by  5  U.S.C.  3374(c)(1).  Since  the 
employee's  total  pay  is  equal  to  or  greater 
than  the  rate  of  basic  pay  payable  for  l^vel 
5  of  the  SES,  and  a  portion  of  that 
compensation  is  paid  directly  to  the 
individual  by  the  department,  he  becomes 
subject  to  18  U.S.C  207(c)  when  his  detail 
ends. 

(d)  Commencement  and  length  of 
restriction.  18  U.S.C.  207(c)  is  a  one-year 
restriction.  The  one-year  period  is 
measured  from  the  date  when  the 
employee  ceeises  to  serve  in  a  senior 
employee  position,  not  from  the 
termination  of  Government  service, 
imless  the  two  events  occur 
simultaneously.  (In  the  case  of  a  Reserve 
officer  of  the  Armed  Forces  or  an  officer 
of  the  National  Guard  who  is  a  special 
Government  employee  serving  in  a 
senior  employee  position,  section  207(c) 
is  measured  from  the  date  when  the 
officer  terminates  a  period  of  active  duty 
or  active  duty  for  training.) 

Example  1  to  paragraph  (d):  An  employee 
at  the  Department  of  Labor  (DOL)  serves  in 
a  senior  employee  position.  He  then  accepts 
a  GS-15  position  at  the  Tederaf  Labor 
Relations  Authority  (FLRA)  but  terminates 
Government  service  six  months  later  to 
accept  a  job  with  private  industry.  18  U.S.C. 
207(c)  commences  when  he  ceases  to  be  a 
senior  employee  at  DOL,  even  though  he 
does  not  terminate  Government  service  at 
that  time.  (Any  action  taken  in  cairying  out 
official  duties  on  behalf  of  FLRA  while  still 
employed  by  that  agency  would  be 
undertaken  on  behalf  of  the  United  States 
and  would,  therefore,  not  be  restricted  by 
section  207(c).  See  §  2641.301(a).) 


Example  2  to  paragraph  (d):  In  the 
previous  example,  the  DOL  employee  accepts 
a  senior  employee  position  at  FLRA  rather 
than  a  GS-15  position.  The  bar  of  18  U.S.C. 
207(c)  comn)ences  when,  six  months  later,  he 
terminates  service  in  the  second  senior 
employee  position  to  accept  a  job  with 
private  industry.  (The  bar  will  apply  with 
respect  to  both  the  DOL  and  FLRA.  See 
paragraph  (g)  of  §  2641.204  and  examples  2 
and  3  to  that  paragraph). 

(e)  Communication  or  appearance. 
See  §  2641.201(d). 

(f)  With  the  intent  to  influence.  See 
§  2641.201(e). 

(g)  To  or  before  employee  of  former 
agency — (1)  Employee.  For  purposes  of 
this  paragraph,  a  former  senior 
employee  may  not  contact: 

(i)  Ajiy  ciurent  Federal  employee  of 
the  former  senior  employee's  "former 
agency"  as  defined  in  paragraph  (g)(2)  of 
this  section; 

(ii)  An  individual  detailed  under  the 
Intergovernmental  Personnel  Act  (5 
U.S.C.  3371-3376)  to  the  former  senior 
employee's  former  agency; 

(iii)  An  individual  detailed  to  the 
former  senior  employee's  former  agency 
from  another  agency;. 

(iv)  An  individual  serving  with  the 
former  senior  employee's  former  agency 
as  a  collateral  duty  pursuant  to  statute 
or  Executive  order;  and 

(v)  In  the  case  of  a  co'mmimication  or 
appearance  made  by  a  former  senior 
employee  who  is  barred  by  18  U.S.C. 
207(c)  from  communicating  to  or 
appearing  before  the  Executive  Office  of 
the  President,  the  President  and  Vice 
President. 

(2)  Former  agency.  The  term  "agency" 
is  defined  in  §2641.104.  Unless  eligible 
to  benefit  from  the  designation  of 
distinct  and  separate  agency 
components  as  described  in  §  2641.302, 
a  former  senior  employee's  former 
agency  will  ordinarily  be  considered  to 
be  the  whole  of  any  larger  agfency  of 
which  his  former  agency  was  a  part  on 
the  date  he  terminated  senior  service. 

(i)  One-year  period  before 
termination.  18  U.S.C.  207(c)  applies 
with  respect  to  agencies  in  which  the 
former  senior  employee  served  within 
the  one-year  period  prior  to  his 
termination  from  a  senior  employee 
position. 

(ii)  Served  in  any  capacity.  Once  the 
restriction  commences,  18  U.S.C.  207(c) 
applies  with  respect  to  any  agency  in 
which  the  former  senior  employee 
served  in  any  capacity  during  the  one- 
year  period,  regardless  of  his  position, 
rate  of  basic  pay,  or  pay  grade. 

(iii)  Multiple  Assignments.  An 
employee  can  simidtaneously  serve  in 
more  than  one  agency.  A  former  senior 
employee  will  be  considered  to  have 
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served  in  his  own  employing  entity  and 
in  any  entity  to  which  he  was  detailed 
for  any  length  of  time  or  with  which  he 
was  required  to  serve  as  a  collateral 
duty  pursuant  to  statute  or  Executive 
order. 

(iv)  Effect  of  organizational  changes. 
If  a  former  senior  employee's  former 
agency  has  been  significantly  altered  by 
organizational  chamges  after  his 
termination  from  senior  service,  it  may 
be  necessary  to  determine  whether  a 
successor  entity  is  the  same  agency  as 
the  former  senior  employee's  former 
agency.  The  appropriate  designated 
agency  ethics  offlcial,  in  consultation 
with  the  Office  of  Government  Ethics, 
shall  identify  the  entity  that  is  the 
individual's  former  agency.  Whether  a 
successor  entity  is  the  same  as  the 
former  agency  depends  upon  whether  it 
has  substantially  the  same 
organizational  mission,  the  extent  of  the 
termination  or  dispersion  of  the 
agency's  functions,  and  o^er  factors  as 
may  be  appropriate. 

(A)  Agency  abolished  or  substantially 
changed.  If  a  successor  entity  is  not 
identifiable  as  substantially  the  same 
agency  from  which  the  former  senior 
employee  terminated,  the  18  U.S.C. 
207(c)  prohibition  will  not  bar 
communications  or  appearances  by  the 
former  senior  employee  to  that 
successor  entity. 

(B)  Agency  substantially  the  same.  If 
a  successor  entity  remains  identifiable 
as  substantially  the  same  entity  from 
which  the  former  senior  employee 
terminated,  the  18  U.S.C.  207(c)  bar  will 
extend  to  the  whole  of  the  successor 
entity. 

(C)  Employing  entity  is  made 
separate.  If  an  employing  entity  is  made 
separate  from  an  agency  of  which  it  was 
a  part,  but  it  remains  identifiable  as 
substantially  the  same  entity  from 
which  the  former  senior  employee 
terminated  senior  service  before  the 
entity  was  made  separate,  the  18  U.S.C 
207(c)  bar  will  apply  to  a  former  senior 
employee  of  that  entity  only  with 
respect  to  the  new  separate  entity. 

(D)  Component  designations.  If  a 
former  senior  employee's  former  agency 
was  a  designated  "component"  within 
the  meaning  of  §  2641.302  on  the  date 
of  his  termination  as  senior  employee, 
see  §  2641.302(g). 

(3)  To  or  before.  Except  as  provided 
in  paragraph  (g)(4)  of  this  section,  a 
communication  "to"  or  appearance 
"before"  an  employee  of  a  former  senior 
employee's  former  agency  is  one: 

(i)  Directed  to  and  received  by  the 
former  senior  employee's  former  agency, 
even  though  not  addressed  to  a 
particular  employee;  or 


(ii)  Directed  to  and  received  by  an 
employee  in  his  capacity  as  an 
employee  of  a  former  senior  employee's 
former  agency  including  in  his  capacity 
as  an  employee  serving  in  the  agency  on 
detail  or.  if  pursuant  to  statute  or 
Executive  order,  as  a  collateral  duty.  A 
former  senior  employee  does  not  direct 
his  communication  or  appearance  to  a 
bystander  who  merely  happens  to 
overhear  the  communication  or  witness 
the  appearance. 

(4)  Public  commentary,  (i)  A  former 
senior  employee  who  addresses  a  public 
gathering  or  a  conference,  seminar,  or 
similar  fortim  as  a  speaker  or  panel 
participant  will  not  be  considered  to 
make  a  prohibited  communication  or 
appearance  if  the  forum: 

(A)  Is  not  sponsored  or  co-sponsored 
by  the  former  senior  employee's  former 
agency; 

(B)  Is  attended  by  a  large  number  of 
people;  and 

(C)  A  significant  proportion  of  those 
attending  are  not  employees  of  the 
former  senior  employee's  former  agency. 

(ii)  In  the  circumstances  described  in 
paragraph  (g)(4)(i)  of  this  section,  a 
former  senior  employee  may  engage  in 
exchanges  with  any  other  speaker  or 
with  any  member  of  the  audience. 

(iii)  A  former  senior  employee  also 
may  permit  the  broadcast  or  publication 
of  a  commentary  provided  that  it  is 
broadcast  or  appears  in  a  newspaper, 
periodical,  or  similar  widely-available 
publication. 

Example  1  to  paragraph  (g):  Two  months 
after  retiring  from  a  senior  employee  position 
at  the  United  States  Department  of 
Agriculture  (USDA),  the  former  senior 
employee  is  aslced  to  represent  a  poultry 
producer  in  a  compliance  matter  involving 
the  producer's  storage  practices.  The  former 
senior  employee  may  not  represent  the 
poultry  producer  before  a  USDA  employee  in 
connection  with  the  compliance  matter  or 
any  other  matter  in  which  official  action  is 
sought  from  the  USDA.  He  has  ten  months 
remaining  of  the  one-year  bar  which 
commenced  upon  his  termination  as  a  senior 
employee  with  the  USDA. 

Example  2  to  paragraph  (g):  An  individual 
serves  for  several  years  at  the  Commodity 
Futures  Trading  Commission  (CFTC)  as  a 
GS-15.  With  no  break  in  service,  she  then 
accepts  a  senior  employee  position  at  the 
Export-Import  Bank  of  the  United  States  (Ex- 
Im  Bank)  where  she  remains  for  nine  months 
until  she  leaves  Government  service  in  order 
to  accept  a  position  in  the  private  sector. 
Since  the  individual  served  in  both  the  CFTC 
and  the  Ex-Im  Bank  within  her  last  year  of 
senior  service,  she  is  barred  by  IStJ.S.C. 
207(c)  as  to  l>oth  agencies  for  one  year 
commencing  from  her  termination  from  the 
senior  employee  position  at  the  Ex-Im  Bank. 

Example  3  to  paragraph  (g):  An  individual 
serves  for  several  years  at  the  Securities  and 
Exchange  Commission  (SEC)  in  a  senior 
employee  position.  He  terminates 


Government  service  in  order  to  care  for  his 
parent  who  is  recovering  from  heart  surgery. 
Two  months  later,  he  accepts  a  senior 
employee  position  at  the  Overseas  Private 
Investment  Corporation  (OPIC)  where  he 
remains  for  nine  months  until  he  leaves 
Govemmei^t  service  in  order  to  accept  a 
position  in  the  private  sector.  The  18  U.S.C. 
207(c)  b^  commences  when  he  resigns  from 
the  SEC  and  continues  to  run  for  one  year. 
(Any  action  taken  in  carrying  out  official 
duties  as  an  employee  of  OPIC  would  be 
undertaken  on  behalf  of  the  United  States 
and  would,  therefore,  not  be  restricted  by 
section  207(c).  See  §2641. 301(a).)  A  second 
one-year  restriction  commences  when  he 
resigns  ft-om  OPIC.  The  second  restriction 
will  apply  with  respect  to  OPIC  only.  Upon 
his  termination  from  the  OPIC  position,  he 
will  have  one  remaining  month  of  the  section 
207(c)  restriction  arising  from  his  termination 
of  his  SEC  position.  This  remaining  month  of 
restriction  will  run  concurrently  with  the 
first  month  of  the  one-year  OPIC  restriction. 
Example  4  to  paragraph  fgj:.An  architect 
serves  in  a  senior  employee  position  in  the 
Agency  for  Affordable  Housing.  Subsequent 
to  her  termination  from  the  position,  the 
agency  is  abolished  and  its  functions  are 
distributed  among  three  other  agencies 
within  three  departments,  the  Department  of 
Housing  and  Urban  Development,  the 
Department  of  the  Interior,  and  the 
Department  of  )ustice.  None  of  these 
successor  entities  is  identifiable  as 
substantially  the  same  entity  as  the  Agency 
for  Affordable  Housing,  and,  accordingly,  the 
18  U.S.C  207(c)  bar  will  not  apply  to  the 
architect. 

(h)  On  behalf  of  any  other  person.  See 
§  2641.201(g). 

(i)  Matter  on  which  former  senior 
employee  seeks  official  action — (1) 
Seeks  official  action.  A  former  senior 
employee  seeks  official  action  when  the 
circumstances  establish  that  he  is 
making  his  communication  or 
appearance  for  the  purpose  of  inducing 
a  current  employee,  as  defined  in 
paragraph  (g)  of  this  section,  to  make  a 
decision  or  to  otherwise  act  in  his 
official  capacity. 

(2)  Matter.  The  prohibition  on  seeking 
official  action  applies  with  respect  to 
any  matter,  including: 

(i)  Any  "particular  matter  involving  a 
specific  party  or  parties"  as  defined  in 
§  2641.201(h); 

(ii)  The  consideration  or  adoption  of 
broad  policy  options  that  are  directed  to 
a  large  and  diverse  group  of  persons; 

(iii)  A  new  matter  that  was  not 
previously  pending  at  or  of  interest  to 
the  former  senior  employee's  former 
agency;  and 

(iv)  A  matter  pending  at  any  other 
agency  in  the  executive  branch,  an 
independent  agency,  the  legislative 
branch,  or  the  judicial  branch. 

Example  1  to  paragraph  (i):  A  former 
senior  employee  at  the  National  Capital 
Plaiming  Commission  (NCPC)  wishes  to 
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contact  a  friend  who  still  works  at  the  NCPC 
to  solicit  a  donation  for  a  local  charitable 
organization.  The  former  senior  employee 
may  do  so  since  the  circumstances  establish 
that  he  woiild  not  be  making  the 
communication  for  the  purpose  of  inducing 
the  NCPC  employee  to  make  a  decision  in  his 
official  capacity  about  the  donation. 

Example  2  to  paragraph  (i):  A  former 
senior  employee  at  the  Department  of 
Defense  wishes  to  contact  the  Secretary  of 
Defense  to  ask  him  if  he  would  be  interested 
in  attending  a  cocktail  party.  At  the  party,  the 
former  senior  employee  would  introduce  the 
Secretary  to  several  of  the  fonner  senior 
employee's  current  business  clients  who 
have  sought  the  introduction.  The  former 
senior  employee  and  the  Secretary  do  not 
have  a  history  of  socializing  outside  the 
office,  the  Secretary  is  in  a  position  to  affect 
the  interests  of  the  business  clients,  and  all 
expenses  associated  with  the  party  will  be 
paid  by  the  former  senior  employee's 
consulting  firm.  The  fonner  senior  employee 
should  not  contact  the  Secretary.  The 
circumstances  do  not  establish  that  the 
communication  would  be  made  other  than 
for  the  purpose  of  inducing  the  Secretary  to 
make  a  decision  in  his  official  capacity  about 
the  invitation. 

Example  3  to  paragraph  (i):  A  former 
senior  employee  at  the  National  Science 
Foundation  (NSF)  accepts  a  position  as  vice 
president  of  a  company  that  was  hurt  by 
recent  cuts  in  the  defense  budget.  She 
contacts  the  NSF's  Director  of  Legislative  and 
Public  Affairs  to  ask  the  Director  to  contact 
a  White  House  official  in  order  to  press  the 
need  for  a  new  science  policy  to  benefit  her 
company.  The  former  senior  employee  made 
a  communication  for  the  purpose  of  inducing 
the  NSF  employee  to  make  a  decision  in  his 
official  capacity  about  contacting  the  White 
House. 

§  2641 .205    One-y«ar  restriction  on  any 
former  very  senior  employee's 
rwprssantatlons  to  fonner  agency  or  certain 
officials  concerning  any  matter,  regardless 
of  prior  involvement  [18  U.S.C.  207(d)]. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(d).  For  one  year  after  his  service  in 
a  very  senior  employee  position 
terminates,  no  former  very  senior 
employee  shall  knowingly,  with  the 
intent  to  influence,  make  any 
communication  to  or  appearance  before 
any  official  appointed  to  an  Executive 
Schedule  position  listed  in  5  U.S.C. 
5312-5316  or  before  any  employee  of  an 
agency  in  which  he  served  as  a  very 
senior  employee  within  the  one-year 
period  prior  to  his  termination  from  a 
very  senior  employee  position,  if  that 
communication  or  appearance  is  made 
on  behalf  of  any  other  person  in 
connection  with  any  matter  on  which 
the  former  very  senior  employee  seeks 
official  action  by  any  official  or 
employee. 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(d)  does  not 
apply  to  a  former  very  senior  employee 
who  is: 


'  (1)  Acting  on  behalf  of  the  United 
States.  See  §  2641.301(a). 

(2)  Acting  as  an  elected  State  or  local 
government  official.  See  %  2641.301(b). 

(3)  Acting  on  behalf  of  specified 
entities.  See  §  2641.301(c). 

(4)  Making  uncompensated  statements 
based  on  special  knowledge.  See 

§  2641.301(d). 

(5)  Communicating  scientific  or 
technological  information  pursuant  to 
procedures  or  certification.  See 

§  2641.301(e). 

(6)  Testifying  imder  oath.  See 
§  2641.301(f). 

(7)  Acting  on  behalf  of  a  candidate  or 
political  party.  See  §  2641.301(g). 

(8)  Acting  on  behalf  of  an 
international  organization  piu^uant  to  a 
waiver.  See  §  2641.301(h): 

(9)  Acting  as  an  employee  of  a 
Government-owned,  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(1). 

(c)  Commencement  and  length  of 
restriction.  18  U.S.C.  207(d)  is  a  one- 
year  restriction.  The  one-year  period  is 
measiu*ed  from  the  date  when  the 
employee  ceases  to  serve  in  a  very 
senior  employee  position,  not  from  the 
termination  of  Government  service, 
unless  the  two  events  occiu- 
simultaneously.  See  examples  1  and  2  to 
paragraph  (d)  of  §  2641.204. 

(d)  Communication  or  appearance. 
See  §  2641.201(d). 

'  (e)  With  the  intent  to  influence.  See 
§2641.201(6). 

(f)  To  or  before  employee  of  former 
agency.  See  §  2641.204(g).  except  that 
this  section  covers  only  former  very 
senior  employees  and  applies  only  with 
respect  to  the  agency  or  agencies  in 
which  a  former  very  senior  employee 
served  as  a  very  senior  employee,  and 
very  senior  employees  do  not  benefit 
irom  the  designation  of  distinct  and 
separate  agency  components  as 
referenced  in  §2641. 204(g)(2). 

(g)  To  or  before  an  official  appointed 
to  an  Executive  Schedule  position.  See 
§  2641.204(g)(3)  for  "to  or  before." 
except  that  this  section  covers  only 
former  very  senior  employees  and  also 
extends  to  a  commimication  or 
appearance  before  any  official  currently 
appointed  to  a  position  that  is  listed  in 
sections  5  U.S.C.  5312-5316.  A 
communication  made  to  an  official 
described  in  5  U.S.C.  5312-5316  can 
include  a  communication  to  a 
subordinate  of  such  official  with  the 
intent  that  the  information  be  conveyed 
directly  to  the  official  and  attributed  to 
the  former  very  senior  employee. 

(h)  On  behalf  of  any  other  person.  See 
§  2641.201(g). 

(i)  Matter  on  which  former  very  senior 
employee  seeks  official  action.  See 


%  2641.204(i).  except  that  this  section 
only  covers  former  very  senior 
employees. 

Example  1  to  §  264  J  .205:  The  former 
Attorney  General  may  not  contact  the 
Assistant  Attorney  .General  of  the  AntiUiist 
Division  on  behalf  of  a  professional  sports 
league  in  support  of  a  proposed  exemption 
irom  certain  laws,  nor  may  he  contact  the 
Secretary  of  Labor.  He  may.  however,  speak 
directly  to  the  President  or  Vice  President 
concerning  the  issue. 

Example  2  to  §2641.205:  The  former  White 
House  Chief  of  Staff  is  now  the  Chief 
Executive  Officer  of  a  major  computer  firm 
and  wishes  to  convince  the  new 
Administration  to  change  its  new  policy 
concerning  computer  chips.  The  former  Chief 
of  Staff  may  contact  an  employee  of  the 
Department  of  Commerce  who,  although  paid 
at  a  level  fixed  according  to  level  III  of  the 
Executive  Schedule,  does  not  occupy  a 
position  actually  listed  in  5  U.S.C.  5312- 
5316.  She  could  not  contact  an  employee 
working  in  the  Office  of  the  United  States 
Trade  Representative,  an  office  within  the 
Executive  Office  of  the  President  (her  fonner 
agency). 

Example  3to§  264 1 .205:  A  senior 
employee  serves  in  the  Department  of 
Agriculture  for  several  years.  He  is  then 
appointed  to  serve  as  the  Secretary  of  Health 
and  Human  Services  (HHS)  but  resigns  seven 
months  later.  Since  the  individual  served  as 
a  very  senior  employee  only  at  HHS,  he  is 
barred  for  one  year  by  18  U.S.C.  207(d)  as  to 
any  employee  of  HHS  and  any  official 
currently  appointed  to  an  Executive 
Schedule  position  listed  in  5  U.S.C.  5312- 
5316,  including  any  such  official  serving  in 
the  Department  of  Agriculture.  (In  addition, 
a  one-year  section  207(c)  bar  commenced 
when  he  terminated  service  as  a  senior 
employee  at  the  Department  of  Agriculture.) 

Example  4  to  §2641.205:  The  former 
Secretary  of  the  Department  of  Labor  may  not 
represent  another  person  in  a  meeting  with 
the  current  Secretary  of  Transportation  to 
discuss  a  proposed  regulation  on  higihway 
safety  standards. 

Example  5  to  §2641.205:  In  the  previous 
example,  the  former  very  senior  employee 
would  like  to  meet  instead  with  the  special 
assistant  to  the  Secretary  of  Transportation. 
The  fonner  employee  knows  that  the  special 
assistant  has  a  close  working  relationship 
with  the  Secretary,  and  he  expects  that  the 
special  assistant  will  brief  the  Secretary 
about  any  discussions  at  the  proposed 
meeting.  The  former  very  senior  employee 
may  not  meet  with  the  assistant. 

§  2641 .206    One-year  restriction  on  any 
former  senior  or  very  senior  employee's 
representations  on  behalf  of,  or  aid  or 
advice  to,  a  foreign  entity  [18  U.S.C.  207(f)]. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(f).  For  one  year  after  service  in  a 
senior  or  very  senior  employee  position 
terminates,  no  former  senior  employee 
or  former  very  senior  employee  shall 
knowingly,  with  the  intent  to  influence 
a  decision  of  an  employee  of  an  agency 
of  the  United  States,  represent,  aid.  or 
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advise  a  foreign  government  or  foreign 
political  party. 

(b)  Exceptions  and  waivers.  The 
prohibition  of  18  U.S.C.  207(f)  does  not 
apply  to  a  former  senior  or  former  very 
senior  employee  who  is: 

(1)  Acting  on  behalf  of  the  United 
States.  See  §  2641.301(a).  (Note, 
however,  the  limitation  in 
§2641.30l(a)(2)(ii).) 

(2)  Acting  as  an  elected  State  or  local 
government  official.  See  §  2641.301(b). 

(3)  Testifying  under  oath.  Sep 
§  2641.301(f). 

(4)  Acting  on  behalf  of  an 
international  organization  pursuant  to  a 
waiver.  See  §2641. 301(h). 

(5)  Acting  as  an  employee  of  a 
Govemmentowned.  contractor  operated 
entity  pursuant  to  a  waiver.  See 
§2641.301(i). 

(6)  Subject  to  a  waiver  issued  for 
certain  positions.  See  §  2641.301(j). 

(c)  Commencement  and  length  of 
restriction — (1)  Generally.  Except  as 
provided  in  paragraph  {c)(2)  of  this 
section.  18  U.S.C.  207(f)  is  a  one-year 
restriction.  The  one-year  period  is 
measured  from  the  date  when  an 
employee  ceases  to  be  a  senior  or  very 
senior  employee,  not  from  the 
termination  of  Government  service, 
unless  the  two  occur  simultaneously. 
See  example  1  to  paragraph  (d)  of 
§2641.204. 

(2)  U.S.  Trade  Representative  or 
Deputy  U.S.  Trade  Representative.  18 
U.S.C.  207(f)  is  a  permanent  restriction 
as  applied  to  a  former  U.S.  Trade 
Representative  or  Deputy  U.S.  Trade 
Representative. 

(d)  Represent,  aid.  or  advise. 
[Reserved] 

(e)  With  the  intent  to  influence. 
(Reserved) 

(f)  Decision  of  employee  of  an  agency. 
[Reserved] 

(g)  Foreign  entity.  [Reserved] 

Subpart  C— Exceptions,  Waivers  and 
Separate  Components 

S  2641 .301     Statutory  exc«ptions  and 
waivers. 

(a)  Exception  for  acting  on  behalf  of 
United  States.  A  former  employee  is  not 
prohibited  by  any  of  the  prohibitions  of 
18  U.S.C.  207  from  engaging  in  any 
activity  on  behalf  of  the  United  States. 

(1)  United  States.  For  purposes  of  tbis 
paragraph,  the  term  "United  States" 
means: 

(i)  The  executive  branch  (including  a 
Government  corporation); 
(ii)  The  legislative  branch;  or 
(iii)  The  judicial  branch. 

(2)  On  behalf  of  the  United  States.  A 
former  employee  will  be  deemed  to 
engage  in  Uie  activity  on  behalf  of  the 


United  States  if  he  acts  in  accordance 
with  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of 
tbis  section. 

(i)  As  employee  of  the  United  States. 
A  former  employee  engages  in  an 
activity  on  behalf  of  the  United  States 
when  he  carries  out  official  duties  as  a 
current  employee  of  the  United  States. 

(ii)  As  other  than  employee  of  the 
United  States.  (A)  Provided  that  he  does 
not  represent,  aid.  or  advise  a  foreign 
entity  in  violation  of  18  U.S.C.  207(f).  a 
former  employee  engages  in  an  activity 
on  behalf  of  the  United  States  when  he 
serves: 

( 1)  As  a  representative  of  the  United 
States  pursuant  to  a  specific  agreement 
with  the  United  States  to  provide 
representational  services  involving  a 
fiduciary  duty  to  the  United  States;  or 

[2)  As  a  witness  called  by  the  United 
States  (including  a  Congressional 
committee  or  subconunittee)  to  testify  at 
a  Congressional  hearing  (even  if 
applicable  procedural  rules  do  not 
require  him  to  declare  by  oath  or 
affirmation  that  he  will  testify 
truthfully). 

(B)  A  former  employee  will  not  be 
deemed  to  engage  in  an  activity  on 
behalf  of  the  United  States  merely 
because  he  is  performing  work  funded 
by  the  Government,  because  he  is 
engaging  in  the  activity  in  response  to 
a  contact  initiated  by  tbe  Government, 
because  the  Government  will  derive 
some  benefit  from  the  activity,  or 
because  he  or  the  person  on  whose 
behalf  he  is  acting  may  share  the  same 
objective  as  the  Government. 

Note  to  paragraph  (a)(2)(ii):  See  also 
§2641.301(0  concerning  the  permissibility  of 
testimony  under  oath,  including  testimony  as 
an  expert  witness,  when  a  former  employee 
is  called  as  a  witness  by  the  United  States. 

Example  1  to  paragraph  (a):  An  employee 
of  the  Department  of  Labor  (DOL)  transfers  to 
become  an  employee  of  the  Pension  Benefit 
Guaranty  Corporation  (PBGC).  The  PBGC,  a 
whoUyowned  Government  corporation,  is  a 
corporation  in  which  the  United  States  has 
a  proprietary  interest.  The  former  DOL 
employee  may  press  the  PBGC's  point  of 
view  in  a  meeting  with  DOL  employees 
concerning  an  airline  bankruptcy  case  in 
which  he  was  personally  and  sut>stantially 
involved  while  at  the  DOL.  His 
communications  to  the  DOL  on  behalf  of  the 
PBGC  would  l>e  made  on  behalf  of  the  United 
States. 

Example  2  to  paragraph  (a):  A  Federal 
Transit  Administration  (FTA)  employee 
recommended  against  the  funding  of  a 
certain  subway  project.  After  terminating 
Government  service,  she  is  hired  by  a 
Congressman  as  a  member  of  his  staff  to 
perform  a  variety  of  duties,  including 
miscellaneous  services  for  the  Congressman's 
constituents.  The  former  employee  may 
contact  the  FTA  on  behalf  of  a  constituent 


group  ^s  part  of  her  ofBcial  duties  in  order 
to  argue  for  the  reversal  of  the  subway 
funding  decision  in  which  she  participated 
while  still  an  employee  of  the  FTA.  Her 
communications  to  the  FTA  on  behalf  of  the 
constituent  group  would  be  made  on  behalf 
of  the  United  States. 

Example  3  to  paragraph  (a):  A  Postal 
Service  attorney  participated  in  discussions 
with  the  Office  of  Personnel  Management 
(OPM)  concerning  a  dispute  over  the  mailing 
of  health  plan  brochures.  After  terminating 
Government  service,  the  attorney  joins  a  law 
firm  as  a  partner.  He  is  assigned  by  the  firm's 
managing  partner  to  represent  the  Postal 
Service  pursuant  to  a  contract  requiring  the 
firm  to  provide  certain  legal  services.  The 
former  senior  employee  may  represent  the 
Postal  Service  in  meetings  with  OPM 
concerning  the  dispute  about  the  health  plan 
brochures.  The  former  senior  employee's 
suggestions  to  the  Postal  Service  concerning 
strategy  and  his  arguments  to  OPM 
concerning  the  dispute  would  be  made  on 
behalf  of  the  United  States  (even  though  he 
is  also  acting  on  behalf  of  his  law  firm  when 
he  performs  representational  services  for  the 
United  States).  A  communication  to  the 
Postal  Service  concerning  a  disagreement 
about  the  law  firm's  fee,  however,  would  not 
be  made  on  behalf  of  the  United  States. 

Example  4  to  paragraph  (a):  A  former 
senior  employee  of  thie  Food  and  Drug 
Administration  (FDA),  now  an  employee  of 
a  drug  company,  is  called  by  a  Congressional 
committee  to  give  unsworn  testimony 
concerning  the  desirability  of  instituting  cost 
controls  in  the  pharmaceutical  industry.  The 
forrtier  senior  employee  may  address  the 
committee  even  though  her  testimony  will 
unavoidably  also  be  directed  to  a  current 
employee  of  the  FDA  who  has  also  been 
asked  to  testify  as  a  member  of  the  same 
panel  of  experts.  The  former  employee's 
communications  at  the  hearing,  provided  at 
the  request  of  the  United  States,  would  be 
made  on  behalf  of  the  United  States. 

Example  5  to  paragraph  la):  A  National 
Security  Agency  (NSA)  analyst  drafted  the 
specifications  for  a  contract  that  was  awarded 
to  the  Secure  Data  Corporation  to  develop 
prototype  software  for  the  processing  of 
foreign  intelligence  information.  After 
terminating  Government  service,  the  analyst 
is  hired  by  the  corporation.  The  former 
employee  may  not  attempt  to  persuade  NSC 
officials  that  the  software  is  in  accord  with 
the  specifications.  Although  the  development 
of  the  software  is  expected  to  significantly 
enhance  the  processing  of  foreign 
intelligence  information  and  {he  former 
employee's  opinions  might  be  useful  to 
current  NSC  employees,  his  communications 
would  not  be  made  on  behalf  of  the  United 
States. 

Example  6  to  paragraph  (a):  A  senior 
employee  at  the  Department  of  the  Air  Force 
specialized  in  issues  relating  to  the  effective 
utilization  of  personnel.  After  terminating 
Government  service,  the  former  senior 
employee  is  hired  by  a  contractor  operating 
a  Federally  Funded  Research  and 
Development  Center  (FFWX]).  The  FFRDC  is 
not  a  "Government  corporation"  as  defined 
in  S  2641.104.  The  former  senior  employee 
may  not  attempt  to  convince  the  Air  Force  of 
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the  manner  in  which  Air  Force  funding 
should  be  allocated  among  projects  proposed 
to  be  undertaken  by  the  FFRDC.  Although  the 
work  performed  by  the  FFRDC  will  be 
determined  by  the  Air  Force,  may  be 
accomplished  at  Govemmentowned 
facilities,  and  will  benefit  the  Government, 
her  communications  would  not  be  made  on 
behalf  of  the  United  States. 

Example  7  to  paragraph  (a):  A  Department 
of  Justice  (DOJ)  attorney  represented  the 
United  States  in  a  civil  enforcement  action 
against  a  company  that  had  engaged  in 
fraudulent  activity.  The  settlement  of  the 
case  required  that  the  company  correct 
certain  deficiencies  in  its  operating 
procedures.  After  terminating  Government 
service,  the  attorney  is  hired  by  the  company. 
When  DOJ  auditors  schedule  a  meeting  with 
the  company's  legal  staff  to  review  company 
actions  since  the  settlement,  the  former 
employee  may  not  attempt  to  persuade  the 
auditors  that  the  company  is  complying  with 
the  terms  of  the  settlement.  Althou^  the 
former  employee's  insights  might  facilitate 
the  audit,  his  communications  would  not  be 
made  on  behalf  of  the  United  States  even 
though  the  Government's  auditors  initiated 
the  contact  with  the  former  employee. 

Note  to  paragraph  (a):  See  also  example  9 
to  paragraph  (j)  of  §  2641.202  and  example  1 
to  paragraph  (d)  of  §2641.204. 

(b)  Exception  for  acting  on  behalf  of 
State  or  local  government  as  elected 
official.  A  former  employee  is  not 
prohibited  by  any  of  the  prohibitions  of 
18  U.S.C.  207  bora  engaging  in  any 
post-employment  activity  on  behalf  of 
one  or  more  State  or  loci  governments, 
provided  the  activity  is  imdertaken  in 
carrying  out  official  duties  as  an  elected 
official  of  a  State  or  local  government. 

Example  1  to  paragraph  (b):  A  former 
employee  of  the  Department  of  Housing  and 
Urban  Development  (HUD)  participated 
personally  and  substantially  in  the 
evaluation  of  a  grant  application  from  a 
certain  city.  After  terminating  Government 
service,  he  was  elected  mayor  of  that  city. 
The  former  employee  may  contact  an 
Assistant  Secretary  at  HUD  to  argue  that 
additional  funds  are  due  the  city  under  the 
terms  of  the  grant. 

Example  2  to  paragraph  (b):  A  former 
employee  of  the  Federal  Highway 
Administration  (FHWA)  participated 
personally  and  substantially  in  the  decision 
to  provide  funding  for  a  bridge  across  the 
White  River  in  Arkansas.  After  terminating 
Government  service,  she  accepted  the 
Governor's  offer  to  head  the  highway 
department  in  Arkansas.  A  communication  to 
or  appearance  before  the  FHWA  concerning 
the  terms  of  the  construction  grant  would  not 
be  made  as  an  elected  official  of  a  State  or 
local  government. 

(c)  Acting  on  behalf  of  specified 
entities.  A  former  senior  or  very  senior 
employee  is  not  prohibited  by  18  U.S.C. 
207(c)  or  (d).  or  §§  2641.204  or 
2641.205,  from  making  a 
conununication  or  appearance  on  behalf 
of  one  or  more  entities  specified  in 


paragraph  (c)(1)  of  this  section, 
provided  the  communication  or 
appearance  is  made  in  carrying  out 
official  duties  as  an  employee  of  a 
specified  entity. 

(1)  Specified  entities.  For  purposes  of 
this  paragraph,  a  specified  entity  is: 

(i)  An  agency  or  instrumentality  of  a 
State  or  local  government; 

(ii)  A  hospital  or  medical  research 
organization,  if  exempted  from  taxation 
under  26  U.S.C.  501(c)(3);  or 

(iii)  An  accredited,  degree-^tmting 
institution  of  higher  education,  as 
defined  in  20  U.S.C.  1001. 

(2)  Employee.  For  purposes  of  this 
paragraph,  tbe  term  "employee" of  a 
specified  entity  means  a  person  who  has 
an  employee-employer  relationship 
with  an  entity  specified  in  paragraph 
(c)(1)  of  this  section.  It  includes  a 
person  who  is  employed  to  work  part- 
time  for  a  specified  entity.  The  term 
excludes  an  individual  performing 
services  for  a  specified  entity  as  a 
consultant  or  independent  contractor. 

Example  1  to  paragraph  (c):  A  senior 
employee  leaves  her  position  at  the  National 
Institutes  of  Health  (NIH)  and  takes  a  full- 
time  position  at  the  Gene  Research 
Foundation,  a  tax-exempt  organization 
pursuant  to  26  U.S.C.  501(c)(3).  As  an 
employee  of  a  501(c)(3)  tax-exempt  medical 
research  organization,  the  former  senior 
employee  is  not  barred  by  l6  U.S.C.  207(c) 
from  representing  the  Foundation  before  the 
NIH. 

Example  2  to  paragraph  (cj:  A  former 
senior  employee  of  the  Environmental 
Protection  Agency  (EPA)  joins  a  law  firm  in 
Richmond,  Virginia.  The  firm  is  hired  by  the 
Commonwealth  of  Virginia  to  represent  it  in 
discussions  with  the  EPA  about  an 
environmental  impact  statement  concerning 
the  construction  of  a  highway  interchange. 
The  former  senior  employee's  arguments    • 
concerning  the  environmental  impact 
statement  would  not  be  made  as  an  employee 
of  the  Commonwealth  of  Virginia. 

Example  3  to  paragraph  (c):  A  former 
senior  employee  becomes  an  employee  of  the 
ABC  Association.  The  ABC  Association  is  a 
nonprofit  organization  whose  membership 
consists  of  a  broad  representation  of  State 
health  agencies  and  senior  State  health 
officials,  and  it  performs  services  from  which 
certain  State  governments  benefit,  including 
collecting  information  from  its  members  and 
conveying  that  information  and  views  to  the 
Federal  Government.  However,  the  ABC 
Association  has  not  been  delegated  authority 
by  any  State  government  to  perform  tuiy 
governmental  functions,  and  it  does  not 
operate  under  the  regulatory,  financial,  or 
management  control  of  any  state  government. 
Therefore,  the  ABC  Association  is  not  an 
agency  or  instrumentality  of  a  state 
government,  and  the  former  senior  employee 
may  not  represent  the  organization  before  his 
former  agency  within  one  year  after 
terminating  his  senior  employee  position. 

(d)  Exception  for  uncompensated 
statements  based'on  special  knowledge. 


A  former  senior  or  very  senior  employee 
is  not  prohibited  by  18  U.S.C.  207(c)  or 
(d),  or  §§  2641.204  or  2641.205,  from 
making  a  statement  based  on  his  own 
special  knowledge  in  the  particular  area 
that  is  the  subject  of  the  statement, 
provided  tb^tie  receives  no 
compensation  for  making  the  statement. 

(1)  Special  knowledge.  A  former 
employee  has  special  knowledge 
concerning  a  subject  area  if  he  is 
famiUar  with  the  subject  area  as  a  result 
of  education,  interaction  with  experts, 
or  other  unique  or  particularized 
experience. 

(2)  Statement.  A  statement  for 
purposes  of  this  paragraph  is  a 
communication  of  facts  directly 
observed  by  the  former  employee. 

(3)  Compensation.  Compensation 
includes  any  form  of  remuneration  or 
income  that  is  given  in  consideration,  in 
whole  or  in  part,  for  the  statement.  It 
does  not  include  tbe  payment  of  actual 
and  necessary  expenses  incurred  in 
connection  with  making  the  statement. 

Example  1  to  paragraph  (d):  The  Chairman 
of  the  Council  of  Economic  Advisors  was 
personally  and  substantially  involved  in 
discussions  with  other  White  House  officials 
concerning  the  advisability  of  a  three-phase 
reduction  in  the  capital  gains  tax.  After 
Government  service,  the  former  Chairman 
affiliates  with  a  nonprofit  group  that 
advocates  a  position  on  the  three-phase 
capital  gains  issue  that  is  similar  to  his  own. 
The  former  Chairman,  who  receives  no  salary 
ftxtm  the  nonprofit  organization,  may  meet 
with  the  current  Chairman  on  the 
organization's  behalf  to  state  what  steps  had 
previously  been  taken  by  the  Council  to 
address  the  issue.  The  statement  would  be 
permissible  even  if  the  nonprofit 
organization  reimbursed  the  former 
Chairman  for  his  actual  and  necessary  travel 
expenses  incurred  in  connection  with 
making  tbe  statement. 

Example  2  to  paragraph  (d):  A  former 
senior  employee  becomes  a  government 
relations  consultant,  and  he  enters  into  a 
$5,000  per  month  retainer  agreement  with 
XYZ  Corporation  for  government  relations 
services.  He  would  like  to  meet  with  his 
former  agency  to  discuss  a  regulatory  matter    . 
involving  his  client.  Even  though  he  would 
not  be  paid  by  XYZ  specifically  for  this 
particular  meeting,  he  nevertheless  would 
receive  com(>ensation  for  any  statements  at 
the  meeting,  because  of  the  monthly 
payments  under  his  standing  retainer 
agreement.  Therefore  he  may  not  rely  on  the 
exemption  for  uncompensated  statements 
based  on  special  knowledge. 

(e)  Exception  for  furnishing  scientific 
or  technological  information.  A  former 
employee  is  not  prohibited  by  18  U.S.C 
207(a).  (c).  or  (d),  or  §§  2641.201. 
2641.202,  2641.204,  or  2641.205,  from 
making  communications,  including 
appearances,  solely  for  the  purpose  of 
furnishing  scientific  or  tecbnological 
information,  provided  the 
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communications  are  made  either  in 
accordance  with  procedures  adopted  by 
the  agency  or  agencies  to  which  the 
commimications  are  directed  or  the 
head  of  such  agency  or  agencies,  in 
consultation  with  the  Director  of  the 
Office  of  Government  EthH*.  makes  a 
certification  published  in  the  Federal 
Rfwister. 

(1)  Purpose  of  information.  A 
communication  made  solely  for  the 
purpose  of  furnishing  scientific  or 
technological  information  may  be: 

(i)  Made  in  connection  with  a  matter 
that  involves  an  appreciable  element  of 
actual  or  potential  dispute; 

(ii)  Made  in  connection  with  an  effort 
to  seek  a  discretionary  Government 
ruling,  benefit,  approval,  or  other  action; 
or 

(iii)  Inherently  influential  in  relation 
to  the  matter  in  dispute  or  the 
Government  action  sought. 

(2)  Scientific  or  technological 
information.  The  former  employee  must 
convey  information  of  a  scientific  or 
technological  character,  such  as 
technical  or  engineering  information 
relating  to  the  natural  sciences.  The 
exception  does  not  extend  to 
information  associated  with  a 
nontechnical  discipline  such  as  law. 
economics,  or  political  science. 

(3)  Incidental  references  or  remarks. 
Provided  the  former  employee's 
communication  primarily  conveys 
information  of  a  scientific  or 
technological  character,  the  entirety  of 
the  communication  will  be  deemed 
made  solely  for  the  purpose  of 
furnishing  such  information 
notwithstanding  an  incidental  reference 
or  remark:  • 

(i)  Unrelated  to  the  matter  to  which 
the  post-employment  restriction  applies; 

(ii)  Concerning  feasibility,  risk,  cost, 
speed  of  implementation,  or  other 
considerations  when  necessary  to 
appreciate  the  practical  significance  of 
the  basic  scientific  or  technological 
information  provided;  or 

(iii)  Intended  to  facilitate  the 
furnishing  of  scientific  or  technological 
information,  such  as  those  references  or 
remarks  necessary  to  determine  the  kind 
and  form  of  information  required  or  the 
adequacy  of  information  already 
supplied. 

Example  1  to  paragraph  le)l3):  After 
terminating  Government  service,  a  former 
senior  employee  at  the  National  Security 
Agency  (NSA)  accepts  a  position  as  a  senior 
manager  at  a  firm  specializing  in  the 
development  of  advanced  security  systems. 
The  former  senior  employee  and  another  firm 
employee  place  a  conference  call  to  a  current 
NSA  employee  to  follow  up  on  an  earlier 
discussion  in  which  the  firm  had  sought 
funding  from  the  NSA  to  develop  a  certain 


proposed  security  system.  After  the  other 
firm  employee  explains  the  scientific 
principles  underlying  the  proposed  system, 
the  former  employee  may  not  state  the 
system's  expected  cost.  Her  communication 
would  not  primarily  convey  information  of  a 
scientific  or  technological  character. 

Example  2  to  paragraph  (e)(3):  If,  in  the 
previous  example,  the  former  senior 
employee  explained  the  scientific  principles 
underlying  the  proposed  system,  she  could 
also  have  stated  its  expected  cost  as  an 
incidental  reference  or  remark. 

(4)  Communications  made  under 
procedures  acceptable  to  the  agency,  (i) 
An  agency  may  adopt  such  procedures 
as  are  acceptable  to  it,  specifying 
conditions  under  which  former 
Government  employees  may  make 
communications  solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information,  in  light  of  the  agency's 
particular  programs  and  needs.  In 
promulgating  such  procedures,  an 
agency  may  consider,  for  example,  one 
or  more  of  the  following: 

(A)  Requiring  that  the  former 
employee  specifically  invoke  the 
exception  prior  to  making  a 
communication  (or  series  of 
communications); 

(B)  Requiring  that  the  designated 
agency  ethics  official  for  the  agency  to 
which  the  communication  is  directed 
(or  other  agency  designee)  be  informed 
when  the  exception  is  used; 

(C)  Limiting  communications  to 
certain  formats  which  are  least 
conducive  to  the  use  of  personal 
influence; 

(D)  Segregating,  to  the  extent  possible, 
meetings  and  presentations  involving 
technical  substance  firom  those 
involving  other  aspects  of  the  matter;  or 

(E)  Employing  more  restrictive 
practices  in  relation  to  communications 
concerning  specified  categories  of 
matters  or  specified  aspects  of  a  matter, 
such  as  in  relation  to  the  pre-award  as 
distinguished  from  the  post-award 
phase  of  a  procurement. 

(ii)  The  Director  of  the  Office  of 
Government  Ethics  may  review  any 
agency  implementation  of  this 
exception  in  connection  with  OGE's 
executive  branch  ethics  program 
oversight  responsibilities.  See  5  CFR 
part  2638. 

Example  1  to  paragraph  (e)(4):  A  Marine 
Corps  engineer  participates  personally  and 
substantially  in  drafting  the  specifications  for 
a  new  assault  rifle.  After  terminating 
Government  service,  he  accepts  a  job  with 
the  company  that  was  awarded  the  contract 
to  produce  the  rifle.  Provided  he  acts  in 
accordance  with  agency  procedures,  he  may 
accompany  the  President  of  the  company  to 
a  meeting  with  Marine  Corps  employees  and 
report  the  results  of  a  series  of  metallurgical 
tests.  These  results  support  the  company's 


argument  that  it  has  complied  with  a 
particular  specification.  He  may  do  so  even 
though  the  meeting  was  expected  to  be  and 
is,  in  fact,  a  contentious  one  in  which  the 
company's  testing  methods  are  at  issue.  He 
may  not,  however,  present  the  company's 
argument  that  an  advance  payment  is  due  the 
company  under  the  terms  of  the  contract 
since  this  would  not  be  a  mere  incidental 
reference  or  remark  within  the  meaning  of 
paragraph  (e)(3)  of  this  section. 

(5)  Certification  for  expertise  in 
technical  discipline.  A  certification 
issued  in  accordance  with  this  section 
shall  be  effective  on  the  date  it  is 
executed  (imless  a  later  date  is 
specified),  provided  that  it  is 
transmitted  to  the  Federal  Register  for 
publication. 

(i)  Criteria  for  issuance.  A 
certification  issued  in  accordance  with 
this  section  may  not  broaden  the  scope 
of  the  exception  and  may  be  issued  only 
when: 

(A)  The  former  employee  has 
outstanding  qualifications  in  a 
scientific,  technological,  or  other 
technical  discipline  (involving 
engineering  or  other  natural  sciences  as 
distinguished  from  a  nontechnical 
discipline  such  as  law,  economics,  or 
political  science); 

(B)  The  matter  requires  the  use  of 
such  qualifications;  and 

(C)  The  national  interest  would  be 
served  by  the  former  employee's 
participation. 

(ii)  Submission  of  requests.  The 
individual  wishing  to  make  the 
communication  shall  forward  a  written 
request  to  the  head  of  the  agency  to 
which  the  communications  would  be 
directed.  Any  such  request  shall  address 
the  criteria  set  forth  in  paragraph 
(e)(5)(i)  of  this  section. 

(iii)  Issuance.  The  head  of  the  agency 
to  which  the  communications  would  be 
directed  may,  upon  finding  that  the 
criteria  specified  in  paragraph  (e)(5)(i)  of 
this  section  are  satisfied,  approve  the 
request  by  executing  a  certification, 
which  shall  be  published  in  the  Federal 
Register.  A  copy  of  the  certification 
shall  be  forwarded  to  the  affected 
individual.  The  head  of  the  agency 
shall,  prior  to  execution  of  the 
certification,  furnish  a  draft  copy  of  the 
certification  to  the  Director  of  die  Office 
of  Government  Ethics  and  consider  the 
Director's  comments,  if  any.  in  relation 
to  the  draft.  The  certification  shall 
specify: 

(A)  The  name  of  the  former  employee; 

(B)  The  Government  position  or 
positions  held  by  the  former  employee 
during  his  most  recent  period  of 
Government  service; 

(C)  The  identity  of  the  employer  or 
other  person  on  behalf  of  which  the 
former  employee  will  be  acting; 
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(D)  The  restriction  or  restrictions  to 
which  the  certification  shall  apply; 

(E)  Any  limitations  imposed  by  the 
agency  head  (or  deputy  or  acting  head) 
with  respect  to  the  scope  of  the 
certification;  and 

(F)  The  basis  for  finding  that  the 
criteria  specified  in  paragraph  (e)(5)(i)  of 
this  section  are  satisfied,  specifically 
including  a  description  of  the  matter 
and  the  communications  that  will  be 
permissible  or,  if  relevant,  a  statement 
that  such  information  is  protected  from 
disclosure  by  statute. 

(iv)  Copy  to  Office  of  Government 
Ethics.  Once  published,  the  agency  shall 
provide  the  Director  of  the  Office  of 
Government  Ethics  with  a  copy  of  the 
certification  as  published  in  die  Federal 
Register. 

(v)  Revocation.  The  agency  head  may 
revoke  a  certification  and  shall  forward 
a  written  notice  of  the  revocation  to  the 
former  employee  and  to  the  OGE 
Director.  Revocation  of  a  certification 
shall  be  effective  on  the  date  specified 
in  the  notice  revoking  the  certificatiop. 

(f)  Exception  forgiving  testimony 
under  oath  or  making  statements 
required  to  be  made  under  penalty  of 
perjury.  Subject  to  the  limitation 
described  in  paragraph  (f)(2)  of  this 
section  concerning  expert  witness 
testimony,  a  former  employee  is  not 
prohibited  by  any  of  the  prohibitions  of 
18  U.S.C.  207  from  giving  testimony 
under  oath  or  making  a  statement 
required  to  be  made  under  penalty  of 
perju^. 

(1)  Testimony  under  oath.  Testimony 
under  oath  is  evidence  delivered  by  a 
witness  either  orally  or  in  writing, 
including  deposition  testimony  and 
wrritten  affidavits,  in  coimection  with  a 
judicial,  quasi-judicial,  administrative, 
or  other  legally  recognized  proceeding 
in  which  applicable  procedural  rules 
require  a  witness  to  declare  by  oath  or 
affirmation  that  he  will  testify 
truthfully. 

(2)  Limitation  on  exception  for  service 
as  an  expert  witness.  The  exception 
described  in  paragraph  (f)(1)  of  this 
section  does  not  negate  the  bar  of  18 
U.S.C.  207(a)(1),  or  §  2641.201,  to  a 
former  employee  serving  as  an  expert 
witness;  where  the  bar  of  section 
207(a)(1)  applies,  a  former  employee 
may  not  serve  as  an  expert  witness 
except: 

(i)  If  he  is  called  as  a  witness  by  the 
United  States;  or 

(ii)  By  court  order.  For  this  purpose, 
a  subpoena  is  not  a  court  order,  nor  is 
an  order  merely  qualifying  an 
individual  to  testify  as  an  expert 
witness. 

(3)  Statements  made  under  penalty  of 
perjury.  A  former  employee  may  make 


any  statement  required  to  be  made 
under  penalty  of  perjury,  except  that  he 
may  not: 

(i)  Submit  a  pleading,  application,  or 
other  document  as  an  attorney  or  other 
representative;  or 

(ii)  Serve  as  an  expert  witness  where 
the  bar  of  18  U.S.C.  207(a)(1)  applies, 
except  as  provided  in  paragraph  (f)(2)  of 
this  section. 

Note  to  paragraph  (f):  Whether 
compensation  of  a  witness  is  appropriate  is 
not  addressed  by  18' U.S.C.  207.  However,  18 
U.S.C.  201  may  prohibit  individuals  from 
receiving  compensation  for  testifying  under 
oath  in  certain  iorums  except  as  authorized 
by  18  U.S.C.  201(d).  Note  also  that  there  may 
be  statutory  or  other  bars  on  the  disclosure 
by  a  current  or  former  employee  of 
information  from  the  agency's  files  or 
acquired  in  connection  with  the  individual's 
employment  with  the  Government;  a  former 
employee's  agency  may  have  promulgated 
procedures  to  be  followed  with  respect  to  the 
production  or  disclosure  of  such  information. 

Example  i  to  paragraph  (f):  A  former 
employee  is  subpoenaed  to  testify  in  a  case 
pending  in  a  United  States  district  court 
concerning  events  at  the  agency  she  observed 
while  she  was  performing  her  official  duties 
with  the  Government.  She  is  not  prohibited 
by  18  U.S.C.  207  from  testifying  as  a  fact 
witness  in  the  case. 

Example  2  to  paragraph  (f):  An  employee 
was  removed  from  service  by  his  agency  in 
connection  with  a  series  of  incidents  where 
the  employee  was  absent  without  leave  or 
was  unable  to  perform  his  duties  because  he 
appeared  to  be  intoxicated.  The  employee's 
supervisor,  who  had  assisted  the  agency  in 
handling  the  issues  associated  with  the 
removal,  subsequently  left  Government.  In 
the  ensuing  case  in  Federal  court  between  the 
employee  who  had  been  removed  and  his 
agency  over  whether  he  had  been 
discriminated  against  because  of  his 
disabling  alcoholism,  his  former  supervisor 
was  asked  whether  on  certain  occasions  the 
employee  had  been  intoxicated  on  the  job 
and  unable  to  perform  his  assigned  duties. 
Opposing  counsel  objected  to  the  question  on 
the  basis  that  the  question  required  expert 
testimony  and  the  witness  had  not  been 
qualified  as  an  expert.  The  judge  overruled 
the  objection  on  the  basis  that  the  witness 
would  not  be  providing  expert  testimony  but 
opinions  or  inferences  which  are  rationally 
based  on  his  perception  and  helpful  to  a  clear 
understanding  of  his  testimony  or  the 
determination  of  a  fact  in  issue.  The  former 
employee  may  provide  the  requested 
testimony  without  violating  18  U.S.C.  207. 

Example  3  to  paragraph  (f):  A  former 
senior  employee  of  the  Environniental 
Protection  Agency  (EPA)  is  a  recognized 
expert  concerning  compliance  with  Clean  Air 
Act  requirements.  Within  one  year  after 
terminating  Government  service,  she  is 
retained  by  a  utility  company  that  is  the 
defendant  in  a  lawsuit  filed  against  it  by  the 
EPA.  While  the  matter  had  been  pending 
while  she  was  with  the  agency,  she  had  not 
worked  on  the  matter.  After  the  court  rules 
that  she  is  qualified  to  testify  as  an  expert. 


the  former  senior  employee  may  offer  her 
sworn  opinion  that  the  utility  company's 
practices  are  in  compliance  with  Clean  Air 
Act  requirements.  She  may  do  so  although 
she  would  otherwise  have  been  barred  by  18 
U.S.C.  207(c)  from  making  the 
communication  to  the  EPA. 

Example  4  to  paragraph  (f):  In  th^  previous 
example,  an  EPA  scientist  served  as  a 
member  of  the  EPA  investigatory  team  that 
compiled  a  report  concerning  the  utility 
company's  practices  during  the  discovery 
stage  of  the  lawsuit.  She  later  terminated 
Government  service  to  join  a  consulting  firm 
and  is  hired  by  the  utility  company  to  assist 
it  in  its  defense.  She  may  not.  without  a  court 
order,  serve  as  an  expert  witness  for  the 
company  in  the  matter  since  she  is  barred  by 
18  U.S.C.  207(a)(1)  from  making  the 
communication  to  the  EPA.  On  application 
by  the  utility  company  for  a  court  order 
permitting  her  service  as  an  expert  witness, 
the  court  found  that  there  were  no 
extraordinary  circumstances  that  would 
justify  overriding  the  specific  statutory  bar  to 
such  testimony.  Such  extraordinary' 
circumstances  might  be  where  no  other 
equivalent  expert  testimony  can  be  obtained 
and  an  employee's  prior  involvement  in  the 
matter  would  not  cause  her  testimony  to  have 
an  undue  influence  on  proceedings.  Without 
such  extraordinary  circumstances,  ordering 
such  expert  witness  testimony  would 
undermine  the  bar  on  such  testimony. 

(g)  Exception  for  representing  certain 
candidates  or  political  organizations. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  a  former  senior  or  very 
senior  employee  is  not  prohibited  by  18 
U.S.C.  207(c)  or  (d),  or  §§2641.204  or 
2641.205,  irom  making  a 
communication  or  appearance  on  behalf 
of  a  candidate  in  his  capacity  as  a 
candidate  or  an  entity  specified  in 
paragraphs  (g)(l)(ii)  through  (g)(l)(vi)  of 
this  section. 

(l)  Specified  persons  or  entities.  For 
purposes  of  this  paragraph  (g),  the 
specified  persons  or  entities  are: 

(i)  A  candidate.  A  candidate  means 
any  person  who  seeks  nomination  for 
election,  or  election  to.  Federal  or  State 
office~or  who  has  authorized  others  to 
explore  on  his  own  behalf  the 
possibility  of  seeking  nomination  for 
election,  or  election  to.  Federal  or  State 
office; 

(ii)  An  authorized  committee.  An 
authorized  committee  means  any 
political  committee  designated  in 
writing  by  a  candidate  as  authorized  to 
receive  contributions  or  make 
expenditures  to  promote  the  nomination 
or  election  of  the  candidate  or  to  explore 
the  possibility  of  seeking  the 
nomination  or  election  of  the  candidate. 
The  term  does  not  include  a  committee 
that  receives  contributions  or  makes 
expenditures  to  promote  more  than  one 
candidate; 

(iii)  A  national  committee.  A  national 
committee  means  the  organization 
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which,  under  the  bylaws  of  a  political 
party,  is  responsible  for  the  day-to-day 
operation  of  the  political  party  at  the 
national  level; 

(iv)  A  national  Federal  campaign 
committee.  A  national  Federal  campaign 
committee  means  an  organization 
which,  under  the  bylaws  of  a  political 
party,  is  established  primarily  to 
provide  assistance  at  the  national  level 
to  candidates  nominated  by  the  party  for 
election  to  the  office  of  Senator  or 
Representative  in,  or  Delegate  or 
Resident  Conunissioner  to,  the 
Congress; 

(v)  A  State  committee.  A  State 
committee  means  the  organization 
which,  under  the  bylaws  of  a  political 
party,  is  responsible  for  the  day-to-day 
operation  of  the  political  party  at  the 
State  level;  or 

(vi)  A  political  party.  A  political  party 
means  an  association,  committee,  or 
organization  that  nominates  a  candidate 
for  election  to  any  Federal  or  State 
elected  office  whose  name  appears  on 
the  election  ballot  as  the  candidate  of 
the  association,  committee,  or 
organization. 

(2)  Limitations.  The  exception  in  this 
paragraph  (g)  shall  not  apply  if  the 
communication  or  appearance: 

(i)  Is  made  at  a  time  the  former  senior 
or  very  senior  employee  is  employed  by 
any  person  or  entity  other  than: 

(A)  A  person  or  entity  specified  in 
paragraph  (g)(1)  of  this  section;  or 

(B)  A  person  or  entity  who 
exclusively  represents,  aids,  or  advises 
persons  or  entities  described  in 
paragraph  (g)(1)  of  this  section; 

(ii)  Is  made  other  than  solely  on 
behalf  of  one  or  more  persons  or  entities 
specified  in  paragraph  (g)(1)  or 
(g)(2)(i)(B)  of  this  section;  or 

(iii)  Is  made  to  or  before  the  Federal 
Election  Commission  by  a  former  senior 
or  very  senior  employee  of  the  Federal 
Election  Commission. 

Example  J  to  paragraph  (g): 
The  former  Counsel  to  the  President 
becomes  the  full-time  head  of  the  President's 
re-election  committee.  The  former  Counsel 
may,  within  one  year  of  terminating  his  very 
senior  employee  position,  represent  the  re- 
election committee  to  the  White  House  travel 
office  in  discussions  regarding  the 
appropriate  amounts  of  reimbursements  by 
the  committee  of  political  travel  costs  of  the 
President. 

Example  2  to  paragraph  (g):  The  former 
U.S.  Attorney  General  is  asked  by  a  candidate 
running  for  Governor  of  Alabama  to  contact 
the  Chairman  of  the  Federal  Trade 
Commission  (a  position  listed  in  5  U.S.C. 
5314)  to  seek  the  dismissal  of  a  pending 
enforcement  action  involving  the  candidate's 
family  business.  The  former  very  senior 
employee's  communication  to  the  Chairman 
would  not  be  made  on  behalf  of  the 


candidate  in  bis  capacity  as  a  candidate  and, 
thus,  would  be  barred  by  18  U.S.C.  207(d). 

Example  3  to  paragraph  (g):  In  the 
previous  example,  the  former  Attorney 
General  could  contact  the  Commissioner  of 
Internal  Revenue  (a  position  listed  in  5 
U.S.C.  5314)  to  urge  the  review  of  a  tax  ruling 
affecting  Alabama's  Republican  Party  since 
the  communication  would  be  made  on  behalf 
of  a  State  committee. 

Example  4  to  paragraph  (g):  The  former 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs  at  the  Department 
of  Commerce  is  hired  as  a  consultant  by  a 
company  that  provides  advisory  services  to 
political  candidates  and  senior  executives  in 
private  industry.  Her  only  client  is  a 
candidate  for  the  U.S.  Senate.  The  former 
senior  employee  may  not  contact  the  Deputy 
Secretary  of  Commerce  within  one  year  of 
her  termination  from  the  Department  to 
request  that  the  Deputy  Secretary  give  an 
official  speech  in  which  he  would  express 
support  for  legislation  proposed  by  the 
candidate.  The  communication  would  be 
prohibited  by  18  U.S.C.  207(c)  because  it 
would  be  made  when  the  former  senior 
employee  was  employed  by  an  entity  that  did 
not  exclusively  represent,  aid,  or  advise 
persons  or  entities  specified  in  paragraph 
(g)(1)  of  this  section. 

(h)  Waiver  for  acting  on  behalf  of 
international  organization.  (1)  The 
Secretary  of  State  may  grant  a  former 
employee  an  individual  waiver  of  one  or 
more  of  the  restrictions  in  18  U.S.C.  207 
where  the  employee  would  act  on  behalf 
of  an  international  organization  in 
which  the  United  States  participates. 
The  Secretary  of  State  must  certify  in 
advance  that  the  proposed  activity  is  in 
the  interests  of  the  United  States. 

(2)  An  employee  who  is  detailed 
under  5  U.S.C.  3343  to  an  international 
organization  remains  an  employee  of  his 
agency.  In  contrast,  an  employee  who 
transfers  under  5  U.S.C.  3581-3584  to 
an  international  organization  is  a  former 
employee  of  his  agency. 

(i)  Waiver  for  re-employment  by 
Government-owned  contractor  operated 
entity.  The  President  may  grant  a  waiver 
of  one  or  more  of  the  restrictions  in  18 
U.S.C.  207  to  eligible  employees  upon 
the  determination  and  certification  in 
writing  that  the  waiver  is  in  the  public 
interest  and  the  services  of  the 
individual  are  critically  needed  for  the 
benefit  of  the  Federal  Government. 
Upon  the  issuance  of  a  waiver  pursuant 
to  this  paragraph,  the  restriction  or 
restrictions  waived  will  not  apply  to  a 
former  employee  acting  as  an  employee 
of  the  same  Government-owned, 
contractor  operated  entity  with  which 
he  was  employed  immediately  before 
the  period  of  Government  service  during 
which  the  waiver  was  granted.  If  the 
individual  was  employed  by  the 
Lawrence  Livermore  National 
Laboratory,  the  Los  Alamos  National 


Laboratory,  or  the  Sandia  National 
Laboratory  immediately  before  the 
person's  Federal  Government 
employment  began,  the  restriction  or 
restrictions  waived  shall  not  apply  to  a 
former  employee  acting  as  an  employee 
of  any  one  of  those  three  national 
laboratories  after  the  former  employee's 
Government  service  has  terminated. 

(1)  Eligible  employees.  Any  current 
civilian  employee  of  the  executive 
branch,  other  than  an  employee  serving 
in  the  Executive  Office  of  the  President, 
who  served  as  an  officer  or  employee  at 
a  Government-owned,  contractor 
operated  entity  immediately  before  he 
became  a  CJovemment  employee.  A  total 
of  no  more  than  25  current  employees 
shall  hold  waivers  at  any  one  time. 

(2)  Issuance.  The  President  may  not 
delegate  the  authority  to  issue  waivers 
under  this  paragraph.  If  the  President 
issues  a  waiver,  a  certification  shall  be 
published  in  the  Federal  Register  and 
shall  identify: 

(i)  The  employee  covered  by  the 
waiver  by  name  and  position;  and 

(ii)  The  reasons  for  granting  the 
waiver. 

(3)  Copy  to  Office  of  Government 
Ethics.  A  copy  of  the  certification  shall 
be  provided  to  the  Director  of  the  Office 
of  Government  Ethics. 

(4)  Effective  date.  A  waiver  issued 
under  this  section  shall  be  effective  on 
the  date  the  certification  is  published  in 
the  Federal  Roister. 

(5)  Reports.  Each  former  employee 
holding  a  waiver  must  submit 
semiannual  reports,  for  a  period  of  two 
years  after  terminating  Government 
service,  to  the  President  and  the  OGE 
Director. 

(i)  Subniission.  The  reports  shall  be 
submitted: 

(A)  Not  later  than  six  months  and  60 
days  after  the  date  of  the  former 
employee's  termination  from  the  period 
of  Government  service  during  which  the 
waiver  was  granted;  and 

(B)  Not  later  than  60  days  after  the 
end  of  any  successive  six-month  period. 

(ii)  Content.  Each  report  shall  describe 
all  activities  undertaken  by  the  former 
employee  during  the  six-month  period 
that  would  have  been  prohibited  by  18 
U.S.C.  207  but  for  the  waiver. 

(iii)  Public  availability.  All  reports 
filed  with  the  OGE  Director  under  this 
paragraph  shall  be  made  available  for 
public  inspection  and  copying. 

Note  to  paragraph  (iH5):  18  U.S.C. 
207(k){5}(D)  specifies  that  an  individual  who 
is  granted  a  waiver  as  described  in  this 
paragraph  is  ineligible  for  appointment  in  the 
civil  service  unless  all  reports  required  by 
that  section  have  been  filed. 

(6)  Revocation.  A  waiver  shall  be 
revoked  when  the  recipient  of  the 
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waiver  fails  to  file  a  report  required  by 
paragraph  (i)(4)  of  this  section,  and  the 
recipient  of  the  waiver  shall  be  notified 
of  such  revocation.  The  revocation  shall 
take  effect  upon  the  person's  receipt  of 
the  notification  and  shall  remain  in 
effect  imtil  the  report  is  filed. 

(j)  Waiver  of  restrictions  of  18  U.S.C. 
207(c)  and  (f)  for  certain  positions.  The 
Director  of  the  Office  of  Government 
Ethics  may  waive  application  of  the 
restriction  of  section  18  U.S.C.  207(c) 
and  §  2641.204,  with  respect  to  certain 
positions  or  categories  of  positions. 
When  the  restriction  of  18  U.S.C.  207(c) 
has  been  waived  by  the  Director 
pursuant  to  this  paragraph,  the  one-year 
restriction  of  18  U.S.C.  207(f)  and 
§^2641.206  also  will  not  be  triggered 
upon  an  employee's  termination  from 
the  position. 

(1)  Eligible  senior  employee  positions. 
Any  position  which  could  be  occupied 
by  a  senior  employee  is  eligible  for  a 
waiver  of  the  18  U.S.C.  207(c)  restriction 
except  the  following: 

(i)  Positions  for  which  the  rate  of  pay 
is  specified  in  or  fixed  according  to  5 
U.S.C.  5311-5318  (the  Executive 
Schedule); 

(ii)  Positions  for  which  occupants  are 
appointed  by  the  President  pursuant  to 
3  U.S.C.  105(a)(2)(B);  or 

Oii)  Positions  for  which  occupants  are 
appointed  by  the  Vice  President 
pursuant  to  3  U.S.C.  106(a)(1)(B). 

Example  1  to  paragraph  (j)(l):  The  head  of 
a  department  has  authority  to  fix  the  annual 
salary  for  a  category  of  positions 
administratively  at  a  rate  of  compensation 
not  in  excess  of  the  rate  of  compensation 
provided  for  level  TV  of  the  Executive 
Schedule  (5  U.S.C.  5315).  He  sets  a  salary 
level  that  does  not  reference  any  Executive 
Schedule  salary.  The  level  of  compensation 
is  not  "specified  in"  or  "fixed  according  to" 
the  Executive  Schedule.  If  the  authority 
pursuant  to  which  compensation  for  a 
position  is  set  instead  stated  that  the  position 
is  to  be  paid  at  the  rate  of  level  IV  of  the 
Executive  Schedule,  the  salary  for  the 
position  would  be  fixed  according  to  the 
Executive  Schedule. 

(2)  Criteria  for  waiver.  A  waiver  of 
restrictions  for  a  position  or  category  of 
positions  shall  be  based  on  findings 
that: 

(i)  The  agency  has  experienced  or  is 
experiencing  undue  hardship  in 
obtaining  qualified  personnel  to  fill 
such  position  or  positions  as  shown  by 
relevant  factors  which  may  include,  but 
are  not  limited  to: 

(A)  Vacancy  rates; 

(B)  The  payment  of  a  special  rate  of 
pay  to  the  incumbent  of  die  position 
pursuant  to  specific  statutory  authority; 
or 

(C)  The  requirement  that  the 
incimibent  of  the  position  have 


outstanding  qualifications  in  a 
scientific,  technological,  technical,  or 
other  specialized  discipline; 

(ii)  Waiver  of  the  restriction  with 
respect  to  the  position  or  positions  is 
expected  to  ameliorate  the  recruiting 
difficulties;  and 

(iii)  The  granting  of  the  waiver  would 
not  create  the  potential  for  the  use  of 
undue  influence  or  unfair  advantage 
based  on  past  Government  service, 
including  the  potential  for  use  of  such 
influence  or  advantage  for  the  benefit  of 
a  foreign  entity. 

(3)  Procedures.  A  waiver  shall  be 
granted  in  accordance  with  the  ' 
following  procedures: 

(i)  Agency  recommendation.  An 
agency's  designated  agency  ethics 
official  (DAEO)  may,  at  any  time, 
recommend  the  waiver  of  the  18  U.'S.C. 
207(c)  (and  section  207(f))  restriction  for 
a  position  or  category  of  positions  by 
forwarding  a  written  request  to  the 
Director  addressing  the  criteria  set  forth 
in  paragraph  (j)(2)  of  this  section.  A 
DAEO  may,  at  any  time,  request  that  a 
current  waiver  be  revoked. 

(ii)  Action  by  Office  of  Government 
Ethics.  The  Director  of  the  Office  of 
Government  Ethics  shall  prompdy 
provide  to  the  designated  agency  ethics 
official  a  written  response  to  each 
request  for  waiver  or  revocation.  The 
Director  shall  maintain  a  listing  of 
positions  or  categories  of  positions  in 
appendix  A  to  this  part  for  which  the  18 
U.S.C.  207(c)  restriction  has  been 
waived.  The  Director  shall  publish 
notice  in  the  Federal  Register  when 
revoking  a  waiver. 

(4)  Effective  dates.  A  waiver  shall  be 
effective  on  the  date  of  the  written 
response  to  the  designated  agency  ethics 
official  indicating  that  the  request  for 
waiver  has  been  granted.  A  waiver  shall 
inure  to  the  benefit  of  the  individual 
who  holds  the  position  when  the  waiver 
takes  effect,  as  well  as  to  his  successors, 
but  shall  not  benefit  individuals  who 
terminated  senior  service  prior  to  the 
effective  date  of  the  waiver.  Revocation 
of  a  waiver  shall  be  effective  90  days 
after  the  date  that  the  OGE  Director 
publishes  notice  of  the  revocation  in  the 
Federal  Register.  Individuals  who 
formerly  served  in  a  position  for  which 
a  waiver  of  restrictions  was  applicable 
will  not  become  subject  to  18  U.S.C. 
207(c)  (or  section  207(f))  if  the  waiver  is 
revoked  after  their  termination  frtjm  the 
position. 

(k)  Miscellaneous  statutory 
exceptions.  Several  statutory  authorities 
specifically  modify  the  scope  of  18 
U.S.C.  207  as  it  woidd  otherwise  apply 
to  a  former  employee  or  class  of  former 
employees.  These  authorities  include: 


(1)  22  U.S.C.  3310(c),  permitting 
employees  of  the  American  Institute  in 
Taiwan  to  represent  the  Institute 
notwithstanding  18  U.S.C.  207; 

(2)  22  U.S.C.  3613(d),  permitting  the 
individual  who  was  Administrator  of 
Panama  Canal  Commission  on  the  date 
of  its  termination  to  act  in  carrying  out 
official  duties  as  Administrator  of  the 
Panama  Canal  Authority 
notwithstanding  18  U.S.C.  207; 

(3)  22  U.S.C.  3622(e),  permitting  an 
individual  who  was  an  employee  of  the 
Panama  Canal  Commission  on  the  date 
of  its  termination  to  act  in  carrying  out 
official  duties  on  behalf  of  the  Panama 
Canal  Authority; 

(4)  25  U.S.C.  450i(j),  permitting  a 
former  employee  who  is  employed  by 
an  Indian  tribe  to  act  on  behalf  of  the 
tribe  notwithstanding  18  U.S.C.  207  if 
the  former  employee  submits  notice  of 
any  personal  and  substantial 
involvement  in  the  matter  during    ' 
Government  service; 

(5)  38  U.S.C.  5902(d),  permitting  a 
former  employee  who  is  a  retired 
officer,  warrant  officer,  or  enlisted 
member  of  the  Armed  Torces,  while  not 
on  active  duty,  to  act  on  behalf  of 
certain  claimants  notwithstanding  18 
U.S.C.  207  if  the  claim  arises  under  laws 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(6)  50  U.S.C.  405(b),  permitting  a 
former  part-time  member  of  an  advisory 
committee  appointed  by  the  Federal 
Emergency  Management  Agency,  the 
Central  Intelligence  Agency,  or  the 
National  Security  Council  to  engage  in 
conduct  notwithstanding  18  U.S.C.  207 
except  with  respect  to  any  particular 
matter  directly  involving  an  agency  the 
former  member  advised  or  in  which 
such  agenc^  is  directly  interested;  and 

(7)  50  U.S.C.  app.  463,  permitting 
former  employees  appointed  to  certain 
positions  under  50  U.S.C.  App.  451  et 
seq.  (Military  Selective  Service  Act)  to 
engage  in  conduct  notwithstanding  18 
U.S.C.  207. 

Note  to  paragraph  (k):  Exceptions  from  18 
U.S.C.  207  may  be  included  in  legislation 
mandating  privatization  of  Governmental 
entities.  See,  for  example,  42  U.S.C.  2297h- 
3(cl,  conceriiing  the  privatization  of  the 
United  States  Enrichinent  Corporation. 

(1)  Guide  to  available  exceptions  and 
waivers  to  the  prohibitions  of  18  U.S.C. 
207.  This  chart  lists  the  exceptions  and 
waivers  set  forth  in  18  U.S.C.  207  and 
for  each  exception  and  waiver  identifies 
the  prohibitions  of  section  207  excepted 
or  subject  to  waiver.  Detailed  guidance 
on  the  applicability  of  the  exceptions 
and  waivers  is  contained  in  the  cross- 
referenced  paragraphs  of  this  section. 
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Section  207  Prohibitions  Affected 


Exception/Waiver 

(1)  Acting  for  the  United  States,  see 
§2641.301(3) 

(2)  Elected  State  or  local  government  of- 
ficial, see  §2641 .301(b)  

(3)  Acting  for  specified  entities,  see 
§2§41 .301(c) 

(4)  Special  knowledge,  see 
§2641.301(d) 

(5)  Scientific  or  technological  information, 
see  §2641.301(6) 

(6)  Testimony,  see  §2641  301(f)  

(7)  Acting  for  a  candidate  or  political 
party,  see  §2641. 301(g)  

(8)  Acting  for  an  international  organiza- 
tion, see  §2641 .301(h) 

(9)  Employee  of  a  Government-owned, 
contractor  operated  entity,  see 
§2641.301(1) 

(10)  Waiver  for  certain  positions,  see 
§2641.301(j)  


(aMi) 


§  2641 .302    Separate  agency  components. 

(a)  Designation.  For  purposes  of  18 
U.S.C.  207(c)  only,  and  §  2641.204.  the 
Director  of  the  Office  of  Government 
Ethics  may  designate  agency 
"components"  that  are  distinct  and 
separate  from  the  "parent"  agency  and 
from  each  other.  Absent  such 
designation,  the  representational  bar  of 
section  207(c)  extends  to  the  whole  of 
the  agency  in  which  the  former  senior 
employee  served.  An  eligible  former 
senior  employee  who  served  in  the 
parent  agency  is  not  barred  by  section 
207(c)  from  making  communications  to 
or  appearances  before  any  employee  of 
any  designated  component  of  the 
parent,  but  is  barred  as  to  any  employee 
of  the  parent  or  of  any  agency  or  bureau 
of  the  parent  that  has  not  been 
designated.  An  eligible  former  senior 
employee  who  served  in  a  designated 
component  of  the  parent  agency  is 
barred  from  communicating  to  or 
making  an  appearance  before  any 
employee  of  that  designated  component, 
but  is  not  barred  as  to  any  employee  of 
the  parent,  of  another  designated 
component,  or  of  any  other  agency  or 
bureau  of  the  parent  that  has  not  been 
designated. 

Example  I  to  paragraph  (a):  While 
employed  in  the  Office  of  the  Secretary  of 
Defense,  a  former  career  Senior  Executive 
Service  employee  was  employed  in  a 
position  for  which  the  rate  of  basic  pay 
exceeded  that  payable  for  level  5  of  the 
Senior  Executive  Service.  He  is  prohibited 
from  contacting  the  Secretary  of  Defense  and 
DOD's  Inspector  General.  However,  because 
eligible  under  paragraph  (b)  of  this  section  to 
benefit  from  component  designation 
procedures,  he  is  not  prohibited  by  18  U.S.C. 
207(c)  from  contacting  the  Secretary  of  the 
Army.  (The  Department  of  the  Army  is  a 


(a)(2) 


(b) 


(c) 


/ 
designated  component  of  the  parent.  DOD. 
The  Office  of  the  Secretary  of  Defense  and 
the  Office  of  the  DOD  Inspector  General  are 
both  part  of  the  parent.  DOD.  See  the  listing 
of  DOD  components  in  appendix  B  to  this 
part.) 

Example  2  to  paragraph  (a):  Because 
eligible  under  paragraph  (b)  of  this  section  to 
benefit  from  component  designation 
procedures,  a  former  Navy  Admiral  who  last 
served  as  the  Vice  Chief  of  Naval  Operations 
is  not  prohibited  by  18  U.S.C.  207(c)  fi^m 
contacting  the  Secretary  of  Defense,  the 
Secretary  of  the  Army,  or  DOD's  Inspector 
General.  He  is  prohibited  from  contacting  the 
Secretary  of  the  Navy.  (The  Department  of 
the  Navy  is  a  designated  component  of  the 
parent.  DOD.  The  Office  of  the  Secretary  of 
Defense  and  the  Office  of  the  DOD  Inspector 
General  are  both  part  of  the  parent.  See  the 
listing  of  DOD  components  in  appendix  B  to 
this  part.) 

(b)  Eligible  former  senior  employees. 
All  former  senior  employees  are  eligible 
to  benefit  from  this  procedure  except 
those  who  were  senior  employees  by 
virtue  of  having  been: 

(1)  Employed  in  a  position  for  which 
the  rate  of  pay  is  specified  in  or  fixed 
according  to  5  U.S.C.  5311-5318  (the 
Executive  Schedule)  [see  example  1  to 
paragraph  (j)(l)  of  §  2641.301); 

(2)  Appointed  by  the  President  to  a 
position  under  3  U.S.C.  105(a)(2)(B);  or 

(3)  Appointed  by  the  Vice  President  to 
a  posiUon  under  3  U.S.C.  lQ6(a)(l)(B). 

Example  1  to  paragraph  (b):  A  former 
senior  employee  who  had  served  as  Deputy 
Commissioner  of  the  Internal  Revenue 
Service  is  not  eligible  to  benefit  from  the 
designation  of  components  for  the 
Department  of  the  Treasury  because  the 
position  of  Deputy  Commissioner  is  listed  in 
5  U.S.C.  5316.  at  a  rate  of  pay  payable  for 
level  V  of  the  Executive  Schedule. 


(d) 


(0 


(c)  Criteria  for  designation.  A 
component  designation  must  be  based 
on  findings  that: 

(1)  The  component  is  an  agency  or 
bureau,  within  a  parent  agency,  that 
exercises  functions  which  are  distinct 
and  separate  from  the  functions  of  the 
parent  agency  and  from  the  functions  of 
other  components  of  that  parent  as 
shown  by  relevant  factors  which  may 
include,  but  are  not  limited  to: 

(i)  The  component's  creation  by 
statute  or  a  statutory  reference 
indicating  that  it  exercises  functions 
which  are  distinct  and  sepeu^ate; 

(ii)  The  component's  exercise  of 
distinct  and  separate  subject  matter  or 
geographical  jurisdiction; 

(iii)  The  degree  of  supervision 
exercised  by  the  parent  over  the 
component; 

(iv)  Whether  the  component  exercises 
responsibilities  that  cut  across 
organizational  lines  within  the  parent; 

(v)  The  size  of  the  component  in 
absolute  terms;  and 

(vi)  The  size  of  the  component  in 
relation  to  other  agencies  or  bureaus 
within  the  parent. 

(2)  There  exists  no  potential  for  the 
use  of  undue  influence  or  imfair 
advantage  based  on  past  Government 
service. 

(d)  Subdivision  of  components.  The 
Director  will  not  ordinarily  designate 
agencies  that  are  encompassed  by  or 
otherwise  supervised  by  an  existing 
designated  component. 

(e)  Procedures.  Distinct  and  separate 
components  shall  be  designated  in 
accordance  with  the  following 
procedure: 

(1)  Agency  recommendation.  A 
designated  agency  ethics  official  may,  at 
any  time,  reconunend  the  designation  of 
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an  additional  component  or  the 
revocation  of  a  current  designation  by 
forwarding  a  written  request  to  the 
Director  of  the  Office  of  Government 
Ethics  addressing  the  criteria  set  forth  in 
paragraph  (c)  of  this  section. 

(2)  Agency  update.  Designated  agency 
ethics  officials  shall,  by  July  1  of  each 
year,  forward  to  the  OGE  Director  a  - 
letter  stating  whether  components 
currently  designated  should  remain 
designated  in  light  of  the  criteria  set 
forth  in  paragraph  (c)  of  this  section. 
-    (3)  Actionl)y  the  Office  of 
Government  Ethics.  The  Director  of  the 
Office  of  Government  Ethics  shall,  by 
rule,  make  or  revoke  a  component 
designation  after  considering  the 
recommendation  of  the  designated 
agency  ethics  official.  The  Director  shall 
maintain  a  listing  of  all  designated 
agency  components  in  appendix  B  to 
this  part. 

(f)  Effective  dates.  A  component 
designation  shall  be  effective  on  the 
date  the  rule  creating  the  designation  is 
published  in  the  Federal  Register  and 
shall  be  effective  as  to  individuals  who 
terminated  senior  service  either  before, 
on  or  after  that  date.  Revocation  of  a 
component  designation  shall  be 
effective  90  days  after  the  publication  in 
the  Federal  Register  of  the  rule  that 
revokes  the  designation,  but  shall  not  be 
effective  as  to  individuals  who 
terminated  senior  service  prior  to  the 
expiration  of  such  90-day  period. 

Cg)  Effect  of  organizational  changes. 
(1)  ff  a  former  senior  employee  served 
in  an  agency  with  component 
designations  and  the  agency  or  a 
designated  component  that  employed 
the  former  senior  employee  has  been 
significantly  altered  by  organizational 
changes,  the  appropriate  designated 
agency  ethics  official  shall  determine 
whether  any  successor  entity  is 
substantially  the  same  as  the  agency  or 
a  designated  component  that  employed 
the  former  senior  employee.  Section 
2641.204{g)(2)(iv){A)  through 
(g)(2)(iv)(C)  should  be  used  for  guidance 
in  determining  how  the  18  U.S.C.  207(c) 
bar  applies  when  an  agency  or  a 
designated  component  has  been 
significantly  altered. 

(2)  Consultation  with  Office  of 
Government  Ethics.  When  counseling 
individuals  concerning  the  applicability 
of  18  U.S.C.  207(c)  subsequent  to 
significant  organizational  changes,  the 
appropriate  designated  agency  ethics 
official  (DAEO)  shall  consult  with  the 
Office  of  Government  Ethics.  When  it  is 
determined  that  appendix  B  to  this  part 
no  longer  reflects  the  ciurent 
organization  of  a  parent  agency,  the 
DAEO  shall  promptly  forward 
recommendations  for  designations  or 


revocations  in  accordance  with 
paragraph  (e)  of  this  section. 

Example  1  to  paragraph  (g):  An  eligible 
former  senior  employee  had  served  as  an 
engineer  in  the  Agency  for  Transportation 
Safety,  an  agency  within  Department  X 
primarily  focusing  on  safety  issues  relating  to 
all  forms  of  transportation.  The  agency  had 
been  designated  as  a  distinct  and  separate 
component  of  Department  X  by  the  Director 
of  the  Office  of  Government  Ethics. 
Subs^quent  to  his  termination  from  the 
position,  the  functions  of  the  agency  are 
distributed  among  three  other  designated 
components  with  responsibilities  relating  to 
air.  sea,  and  land  transportation,  respectively. 
The  agency's  few  remaining  programs  are 
absorbed  by  the  parent.  As  the  designated 
component  from  which  the  former  senior 
employee  terminated  is  no  longer  identifiable 
as  substantially  the  same  entity,  the  18  U.S.C. 
207(c)  bar  will  not  affect  him. 

Example  2  to  paragraph  (g):  A  scientist 
served  in  a  senior  employee  position  in  the 
Agency  for  Medical  Research,  an  agency 
within  Department  X  primarily  focusing  on 
cancer  research.  The  agency  had  been 
designated  as  a  distinct  and  separate 
component  of  Department  X  by  the  Director 
of  the  Office  of  Government  Ethics. 
Subsequent  to  her  termination  from  the 
position,  the  mission  of  the  Agency  for 
Medical  Research  is  narrowed  and  it  is 
renamed  the  Agency  for  Cancer  Research. 
Approximately  20%  of  the  employees  of  the 
former  agency  are  transferred  to  various  other 
parts  of  the  Department  to  continue  their 
work  on  medical  research  uiu'elated  to 
cancer.  The  Agency  for  Cancer  Research  is 
determined  to  be  substantially  the  same 
entity  as  the  designated  component  in  which 
she  formerly  served,  and  the  18  U.S.C.  207(c) 
bar  applies  with  respect  to  the  scientist's 
contacts  with  employees  of  the  Agency  for 
Cancer  Research.  She  would  not  be  barred 
.  frt>m  contacting  an  employee  who  was  among 
the  20%  of  employees  who  were  transferred 
to  other  parts  of  the  Department. 

(h)  Unauthorized  designations.  No 
agency  or  biueau  within  the  Executive . 
Office  of  the  President  may  be 
designated  as  a  separate  agency 
component. 

Appendix  A  to  Part  2641 — ^Positions 
Waived  from  18  U.S.C.  207(c)  and  (f) 

Pittsuant  to  the  provisions  of  18 
U.S.C.  207(c)(2)(C)  and  5  CFR 
2641.301(j),  each  of  the  following 
positions  is  waived  fi-om  the  provisions 
of  18  U.S.C.  207(c)  and  5  CFR  2641.204, 
as  well  as  the  provisions  of  18  U.S.C. 
207(f)  and  5  CFR  2641.206.  All  waivers 
are  effective  as  of  the  date  indicated. 

Agency:  Department  of  Justice 

Positions:  United  States  Trustee  (21) 
(effective  June  2, 1994). 

Agency:  Securities  and  Exchange 
Commission 

Positions:  Solicitor,  Office  of  General 
Counsel  (effective  October  29. 1991). 


Chief  Litigation  Counsel,  Division  of 
Enforcement  (effective  October  29, 
1991). 

Appendix  B  to  Part  2641 — Agency 
Components  for  Purposes  of  18  U.S.C 
207(c) 

Pursuant  to  the  provisions  of  18 
U.S.C.  207(h),  each  of  the  follovdng 
agencies  is  determined,  for  purposes  of 
18  U.S.C.  207(c),  and  5  CFR  2641.204. 
to  have  within  it  distinct  and  separate 
components  as  set  forth  below.  Except 
as  otherwise  indicated,  all  designations 
are  effective  as  of  January  1, 1991. 

Parent:  Department  of  Commerce 

Components:  Bureau  of  the  Census, 
Bureau  of  Export  Administration 
(effective  January  28, 1992),  Economic 
Development  Administration, 
International  Trade  Administration, 
Minority  Business  Development 
Administration,  National  Oceanic  and 
Atmospheric  Administration.  National 
Telecommunications  and  Information 
Administration,  Patent  and  Trademark 
Office,  Technology  Administration 
(effective  January  28, 1992). 

Parent:  Department  of  Defense 

Components:  Department  of  the  Air  * 
Force,  Department  of  the  Army, 
Department  of  the  Navy,  Defense 
Information  Systems  Agency,  Defense 
Intelligence  Agency,  Defense  Logistics 
Agency,  Defense  Threat  Reduction 
Agency  (effective  February  5, 1999), 
National  Imagery  and  Mapping  Agency 
(effective  May  16,  1997),  National 
Recoimaissance  Office  (effective  January 
30,  2003),  National  Security  Agency. 

Parent  Department  of  Energy 

Component:  Federal  Energy 
Regulatory  Commission. 

Parent:  Department  of  Health  and 
Human  Services 

Components:  Administration  on 
Aging  (effective  May  16,  1997), 
Administration  for  Children  and 
Families  (effective  January  28, 1992), 
Agency  for  Healthcare  Research  and 
Quality  (formerly  Agency  for  Health 
Care  Policy  and  Research)  (effective 
May  16, 1997),  Agency  for  Toxic 
Substances  and  Disease  Registry 
(effective  May  16. 1997),  Centers  for 
Disease  Control  and  Prevention 
(effective  May  16, 1997),  Outers  for 
Medicare  and  Medicaid  Services 
(formerly  Health  Care  Financing 
Administration),  Food  and  Drug 
Administration,  Health  Resources  and 
Services  Administration  (effective  May 
16,  1997),  Indian  Health  Service 
(effective  May  16,  1997),  National 
Institutes  of  Health  (effective  May  16, 
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1997),  Substance  Abuse  and  Mental 
Health  Services  Administration 
(effective  May  16.  1997). 

Parent:  Department  of  the  Interior 

Components  ^:  Bureau  of  Indian 
Affairs  (effective  January  28.  1992), 
Bureau  of  Land  Management  (effective 
January  28. 1992).  Bureau  of 
Reclamation  (effective  January  28. 
1992).  Minerals  Management  Service 
(effective  January  28. 1992).  National 
Park  Service  (effective  January  28. 
1992).  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (effective 
January  28. 1992).  U.S.  Fish  and 
Wildlife  Service  (effective  January  28, 
1992).  U.S.  Geological  Survey  (effective 
January  28. 1992). 

Parent:  Department  of  Justice 

Components:  Antitrust  Division. 
Bureau  of  Prisons  (including  Federal 
Prison  Industries,  Inc.),  Civil  Division. 
Civil  Rights  Division.  Community 
Relations  Service.  Criminal  Division. 
Drug  Enforcement  Administration. 
Environment  and  Natural  Resources 
Division.  Executive  Office  for  United 


■  All  designated  components  under  the 
jurisdiction  of  a  particular  Assistant  Secretary  shall 
be  considered  a  single  component  for  purposes  of 
determining  the  scope  of  18  U.S.C.  207(c)  as 
applied  to  senior  employees  serving  on  the 
immediate  staff  of  that  Assistant  Secretary. 


States  Attorneys  ^  (effective  January  28. 
1992).  Executive  Office  for  United  States 
Trustees  Meffective  January  28. 1992). 
Federal  Bureau  of  Investigation.  Foreign 
Claims  Settlement  Commission, 
Immigration  and  Naturalization  Service. 
Independent  Counsel  appointed  by  the 
Attorney  General.  Office  of  Justice 
Programs.  Office  of  the  Pardon  Attorney 
(effective  January  28. 1992).  Offices  of 
the  United  States  Attorney  (each  of  94 
offices).  Offices  of  the  United  States 
Trustee  (each  of  21  offices).  Tax 
Division.  United  States  Marshals 
Service  (effective  May  16. 1997),  United 
States  Parole  Commission. 

Parent:  Department  of  Labor 

Components:  Bureau  of  Labor 
Statistics,  Employment  and  Training 
Administration,  Employment  Standards 
Administration,  Mine  Safety  and  Health 
Administration,  Occupational  Safety 
and  Health  Administration,  Office  of 
Disability  Employment  Policy  (effective 
January  30,  2003),  Pension  and  Welfare 
Benefits  Administration  (effective  May 
16,  1997). 


2  The  Executive  Office  for  United  States  Attorneys 
shall  not  be  considered  separate  from  any  Office  of 
the  United  States  Attorney  for  a  judicial  district,  but, 
only  from  other  designated  components  of  the 
Department  of  Justice. 

'The  Executive  Office  for  United  States  Trustees 
shall  not  be  considered  separate  from  any  Office  of 
the  United  States  Trustee  for  a  region,  but  only  firom 
other  designated  components  of  the  Department  of 
Justice. 


Parent:  Department  of  State 

Component:  Foreign  Service 
Grievance  Board. 

Parent:  Department  of  Transportation 

Components:  Federal  Aviation 
Administration.  Federal  Highway 
Administration.  Federal  Motor  Carrier 
Safety  Administration  (effective  January 
30.  2003).  Federal  Raiboad 
Administration.  Federal  Transit 
Administration.  Maritime 
Administration,  National  Highway 
Traffic  Safety  Administration,  Saint 
Lawrence  Seaway  Development 
Corporation.  Surface  Transportation 
Board  (effective  May  16. 1997). 
Transportation  Security  Administration 
(effective  January  30.  2003).  United 
States  Coast  Guard. 

Parent:  Department  of  the  Treasury 

Components:  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Bureau  of 
Engraving  and  Printing,  Bureau  of  the 
Mint,  Bureau  of  the  Public  Debt, 
Comptroller  of  the  Currency,  Federal 
Law  Enforcement  Training  Center. 
Financial  Crimes  Enforcement  Center 
(FinCEN)  (effective  January  30.  2003). 
Financial  Management  Service.  Internal 
Revenue  Service.  Office  of  Thrift 
Supervision.  United  States  Customs 
Service,  United  States  Secret  Service. 
[FR  Doc.  03-3043  Filed  2-14-03;  8:45  am] 
BILUNG  CODE  6345-02-P 
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DEPARTMENT  OF  LABOR 

Office  of  Disability  Empioyment  Policy 
[0MB  Number  1230-0002] 

Solicitation  of  Nominations  for/tfte 
Secretary  of  Labor's  New  Freedom 
Initiative  Award 

The  Secretary  of  Labor's  New 
Freedom  Initiative  Award  presented  by 
Secretary  Elaine  L.  Chao,  United  States 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington  DC  20210: 

1 .  Subject:  New  Freedom  Initiative 
Award(s). 

2.  Purpose:  To  outhne  the  eligibility 
criteria,  the  nomination  process  and  the 
administrative  procedures  for  the  New 
Freedom  Initiative  Award(s).  and  to 
solicit  New  Freedom  Initiative  Award(s) 
nominations. 

3.  Originator:  Office  of  Disability 
Employment  Policy  (ODEP). 

4.  Background:  To  encourage  the  use 
of  public-private  partnerships,  the 
Secretary  of  Labor  will  present  the  New 
Freedom  Initiative  Award(s).  Initiated  in 
2002.  this  award  is  made  annually  to 
individual(s),  non-profit  organization(s), 
or  corporation(s)  that  have,  through 
programs  or  activities,  demonstrated 
exemplary  and  innovative  efforts  in 
furthering  the  employment  objectives  of 
President  George  W.  Bush's  New 
Freedom  Initiative.  See  http:// 

www.  whitehouse.gov/news/ 
freedominitiative/ 

freedominitiative.html.  By  increasing 
access  to  assistive  technologies,  and 
utilizing  innovative  training,  hiring,  and 
retention  strategies,  the  recipient(s)  will 
have  established  and  instituted 
comprehensive  strategies  to  enhance  the 
ability  of  Americans  with  disabilities  to 
enter  and  advance  within  the  21st 
Century  workforce  and  to  participate  in 
daily  community  life. 

5.  Eligibility  Criteria:  The  following 
criteria  apply  to  the  New  Freedom 
Initiative  Award  Nominees: 

A.  The  noriiinees  must  be  individuals, 
corporations,  or  non-profit  organizations 
whose  activities  exemplify  the  goals  of 
the  President's  New  Freedom  Initiative 
which  include  the  Office  of  Disability 
Employment  Policy's  mission  of 
increasing  employment  opportunities 
for  youth  and  adults  with  disabilities. 
Nominations  may  be  submitted, 
however,  by  other  entities  with  the 
knowledge  and  permission  of  the 
nominee.  Self-nomination  is  also 
encouraged. 

B.  Nominees  must  have  developed 
and  implemented  a  multi-faceted 
program  directed  toward  increasing 
employment  opportunities  for  people 
with  disabilities  through  increased 


access  to  assistive  technologies,  and  use 
of  innovative  training,  hiring,  and 
retention  techniques. 

C.  Nominees  must  report  any 
unresolved  violations  of  state  or  Federal 
law,  as  determined  by  compliance 
evaluations,  complaint  investigations,  or 
other  Federal  inspections  and 
investigations.  In  addition,  the  nominee 
must  also  report  any  pending  Federal  or 
state  enforcement  actions,  and  any 
corrective  actions  or  consent  decrees 
that  have  resulted  from  litigation  under 
(aws  enforced  by  the  Department  of 
Labor  (DOL). 

6.  Nomination  Submission 
Requirements: 

A.  The  single  program  or  multiple 
programs  for  which  the  individual  or 
company  is  being  nominated  must 
demonstrate  a  commitment  to  people 
with  disabilities,  and  clearly  show 
measurable  results  in  terms  of 
significantly  enhancing  employment 
opportunities  for  people  with 
disabilities.  The  programs  or  activities 
may  also  address  such  issues  as  the 
widening  skills  gap  among  persons  with 
disabilities,  a  diversified  21st  Centiuy 
workforce,  and  discrimination  based  on 
disability. 

B.  The  nomination  packages  should 
be  limited  to  only  that  information 
relevant  to  the  nominee's  program(s). 
Nomination  packages  should  be  no 
longer  than  twenty  (20)  typed  pages 
double-spaced.  A  page  is  8.5"  x  11"  (on 
one  side  only)  with  one-inch  margins 
(top,  bottom,  and  sides). 

C.  Nomination  packages  must  include 
the  following  for  consideration: 

1.  The  nomination  package  should 
include  an  executive  summary  prepared 
by  or  on  behalf  of  the  nominee,  which 
clearly  identifies  the  specific  program(s) 
under  nomination  and  fully  describes 
the  results  achieved. 

2.  The  specific  activities,  program(s). 
or  establishment  for  which  the 
nomination  is  being  submitted. 

3.  Specific  data  on  training, 
placements,  resources  expended  and 
other  relevant  information  that  will 
facilitate  evaluation  of  the  nominee's 
submission. 

4.  A  description  of  how  the 
program(s)  and/or  activities  that  are  the 
subject  of  the  nomination  have  had  a 
positive  and  measurable  impact  on  the^ 
employment  of  people  with  disabilities. 

5.  A  data  summary  on  the  nominee. 
See  Section  6(D). 

D.  A  data  summary  on  the  Nominee 
will  include  the  following: 

1.  Name(s)  of  the  individual, 
organization  or  corporation  being 
nominated. 


2.  Full,  street  address,  telephone 
number  and  e-mail  address  where 
applicable. 

3.  Name  of  highest  ranking  official(s) 
(where  appropriate). 

4.  Name  of  executive(s)  responsible 
for  human  resources,  equal  employment 
opportunity,  and/or  disability 
awareness  at  nominee's  establishment 
and/or  corporate  office  (where 
appropriate). 

5.  Name  of  parent  company  (where 
appropriate). 

6.  Name,  street  address,  telephone 
number  and  email  address  of  CEO  or 
President  of  parent  company  (where 
appropriate). 

7.  NamQ,  title,  street  address, 
telephone  number  and  e-mail  address  of 
a  contact  person. 

8.  Number  of  employees  at  the 
establishment  or  corporation  being 
nominated  (where  appropriate). 

9.  Name  and  description  of  principal 
program(s)  or  service(s). 

7.  Timing  and  Acceptable  Methods  of 
Submission  of  Nominations: 

Nomination  packages  must  be 
submitted  to  the  Office  of  Disability 
Employment  Policy.  Room  S-1303,  200 
Constitution  Avenue.  NW.,  Washington 
DC  20210  by  May  15,  2003.  Any 
application  received  after  4:45  p.m. 
EDST  on  May  15,  2003  will  not  be 
considered  unless  it  was  received  before 
the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
beforeMay  15.  2003; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Govenunent  aifter 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  May  15.  2003. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark'^' 
means  a  printed,  stamped,  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
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"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Disability 
Employment  Policy  on  the  application 
wrapper  or  other  dociunentary  evidence 
or  receipt  maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

Confirmation  of  receipt  of  your 
application  can  be  made  by  contacting 
Dina  Dorich  of  the  Office  of  Disability 
Employment  Policy,  telephone  (202) 
693-7859;  TTY  (202)  693-4920  (these 
are  not  toll-free  numbers),  prior  to  the 
closing  deadline. 

8.  The  Administrative  Review  Process: 

A.  The  ODEP  Steering  Committee  will 
perform  preliminary  administrative 
review  to  determine  the  sufficiency  of 
all  submitted  application  packages. 

B.  An  Executive  Evaluation 
Committee  made  up  of  representatives 
appointed  by  the  Secretary  of  Labor 
from  Department  of  Labor  employees 
will  perform  secondary  review. 

C.  The  Secretary  of  Labor  will 
conduct  the  final  review  and  selections. 

9.  Other  Factors  to  be  Considered 
Diuing  the  Administrative  Review 
Process: 

A.  If  a  nominee  merges  with  another 
company  during  the  evaluation  process, 
only  that  information  relative  to  the 
nominated  company  will  be  evaluated, 
and  the  award,  if  any,  will  be  limited  to 
the  nominated  company. 

B.  Prior  receipt  of  this  award  will  not 
preclude  a  nominee  from  being 
considered  for  the  New  Freedom . 
Initiative  Award  in  subsequent  years. 
Programs  and  activities  serving  as  the 
basis  of  a  prior  award,  however,  may  not 
be  considered  as  the  basis  for  a 
subsequent  award  application. 

10.  Procedures  Following  Selection:' 
A.  Awardees  will  be  notified  of  thefr 

selection  via  the  contact  person 


identified  in  the  application  package  at 
least  six  weeks  prior  to  the  awards 
ceremony.  Non-selected  nominees  will 
also  be  notified  within  45  days  of  the 
selection  of  the  awardees. 

B.  As  a  precondition  to  acceptance  of 
the  award,  the  nominee  agrees  to 
perform  two  out  of  three  of  the 
following  activities: 

1.  Submit  to  ODEP  for  review  a  two- 
minute  video  of  the  program(s)  or 
activity(ies)  for  which  it  is  being 
recognized  within  30  days  of 
notification  of  award  selection; 

2.  Display  an  exhibit  or  showcase  of 
the  program(s)/activity(ies)for  which  it 
is  being  recognized  at  the  awards 
ceremony,  with  contents  oi  the  Display 
submitted  to  ODEP  for  review  within  30 
days  of  notification  of  award  selection; 

3.  Participate  in  any  New  Freedom 
Initiative  workshops  hosted  by  ODEP  in 
conjunction  with  the  awards  ceremony. 

C.  Materials  developed  by  the 
awardees  in  conjunction  with  Section 
10(B)  will  be  subject  to  review  by  the 
Office  of  the  Solicitor's  Division  of 
Legislative  and  Legal  Counsel  at  the 
Department  of  Labor  to  ensure 
compliance  with  applicable  ethics 
standards. 

11.  Location:  The  awards  ceremony 
will  generally  be  held  during  the  month 
of  October  at  a  location  to  be 
determined  by  the  Secretary  of  Labor. 

Paperwork  Reduction  Act  Notice 
(Pub.  L.  104-13):  Persons  are  not 
required  to  respond  to  a  collection  of  . 
information  unless  is  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
collection  of  information  is  approved 
under  OMB  Number  1230-0002 
(Expiration  Date:  12/31/05).  The 
obligation  to  respond  to  this  information 
collection  is  voluntary;  however,  only 
nominations  that  follow  the  nomination 
procedures  outlined  in  this  notice  will 
receive  consideration.  The  average  time 
to  respond  to  this  information  of 
collection  is  estimated  to  be  10  hours 
per  response;  including  the  time  for 


reviewing  instructions,  researching 
existing  data  soiirces.  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Submit  comments 
regarding  this  estimate:  including 
suggestions  for  reducing  response  time 
to  the  U.S.  Department  of  Labor,  Office 
of  Disability  Employment  Policy.  Room 
S-1303,  200  Constitution  Avenue  NW., 
Washington  DC  20210.  Please  reference. 
OMB  Number  1230-0002. 

We  are  very  interested  in  your 
thoughts  and  suggestions  about  your 
experience  in  preparing  and  filing  this 
nomination  packet  for  the  Department 
of  Labor's  New  Freedom  Initiative 
Award.  Your  comments  will  be  very 
useful  to  the  Office  of  Disability 
Employment  Policy  in  making 
improvements  in  our  solicitation  for 
nominations  for  this  award  in 
subsequent  years.  All  comments  are 
strictly  voluntary  and  strictly  private. 
We  would  appreciate  your  taking  a  few 
minutes  to  tell  us — for  example" 
whether  you  thought  the  instructions 
were  sufficiently  clear;  what  you  liked 
or  disliked;  what  worked  or  didn't  work; 
whether  it  satisfied  your  need  for 
information  or  if  it  didn't,  or  anything 
else  that  you  think  is  important  for  us 
to  know.  Your  comments  will  be  most 
helpful  if  you  can  be  very  specific  in 
relating  your  experience. 

We  value  your  comments,  and  would 
really  like  to  hear  from  you.  Please  send 
any  comments  you  have  to  Dina  Dorich 
at  dorich-bemadine@dol.gov  or  via  mail 
to  the  Office  of  Disability  Employment 
Policy.  Room  S-1303.  200  Constitution 
Avenue  NW.,  Washington  DC  20210.   . 
Thank  you. 

Signed  at  Washington.  £)C.  this  11th  date 
of  February,  2003. 
W.  Roy  Grizzard, 

Assistant  Secretary,  Office  of  Disability 

Emptoyment  Policy. 

[FR  Doc.  03-3833  Filed  2-14-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  18, 
2003 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act — 
General  credit  provisions; 
published  2-18-03 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act- 
General  credit  provisions; 
published  2-18-03 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act — 
General  credit  provisions; 
published  2-18-03 

AGRICULTURE 
DEPARTMENT 
Rural  Utiltties  Service 
Program  regulations 
Farm  Security  and  Rural 
Investment  Act — 
Gerteral  credit  provisions; 
published  2-18-03 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  arxl 
marwgement: 

Canbbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  shrimp; 
published  1-16-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Stationary  reciprocating 
internal  combustion 
engines;  published  12-19- 
02 
Air  quality  implementation 
plans;  approval  and      ^^ 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 


Idaho;  published  1-16-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  published  12-18- 

02 
Mississippi;  published  12-20^ 

02 
Pennsylvania;  published  1- 

16-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 
services — 

Cellular  radiotelephone 
ar>d  other  services; 
biennial  review; 
published  12-17-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Bioavailability  and 
bioequivalence 
requirements;  abbreviated 
applications;  published  12- 
19-02 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility; 

maximum  income  guidelines; 

published  2-18-03 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  put>iished  1-13-03 
Bombardier;  published  1-13- 

03 
McDonnell  Douglas; 
published  1-13-03 
Raytheon;  published  1-13-03 
TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Capay  Valley,  Yolo  County, 
CA;  published  12-20-02 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmosptwric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fistieries  of 
Exclusive  EcorK>mic 
Zone — 

Pacific  halibut  and 
sablefish;  comments 


due  by  2-24-03; 
published  1-24-03  [FR 
03-00704] 
Magnuson-Stevens  Act 
provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  2-27- 
03;  published  1-28-03 
[FR  03-01908] 
Domestic  fisheries; 
exempted  fishihg  permit 
applications;  comments 
due  by  2-26-03; 
published  2-11-03  [FR 
03-03291] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Interstate  natural  gas 
facilities;  emergency 
reconstruction;  comments 
due  by  2-27-03;  published 
1-28-03  [FR  03-01698) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkxial  emisskm  standards: 
Automobile  and  light-duty 
truck  surface  coating 
operatkxis;  comnients  due 
by  2-24-03;  published  1-2- 
03  [FR  02-33144] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01623] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  progranr)s: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
sut>stances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01624] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01868] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01869] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-24-03;  published  1-23- 
03  [FR  03-01362] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-24-03;  published  1-23- 
03  [FR  03-01363] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  l>y 

2-26-03;  published  1-27- 

03  [FR  03-01632] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States: 
FkKHJa;  comments  due  by 

2-26-03;  published  1-27- 

03  [FR  03-01633] 
Nevada;  comments  due  by 

2-27-03;  published  1-28- 

03  [FR  03-01774] 
South  Dakota;  corrwnents 

due  by  2-26-03;  published 

1-27-03  [FR  03-01775] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiement9tk>n  . 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03-01516] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03^)1517] 
Solkj  wastes: 

Waste  management  system; 
testing  and  monitoring 
activities;  methods 
inrravatkm;  comments  due 
by  2-28-03;  published  1- 
16-03  [FR  03-00957] 
Superfund  program: 

NatkxwU  oil  and  hazardous 
sut>stances  contingency 
plan — 
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National  priorities  list 
update;  comments  due 
by  2-28-03;  published 
1-29-03  [FR  03-01776] 
Small  Business  Liability 
Relief  and  Brownsfields 
Revltalization  Act; 
innocent  landowners; 
standards  and  practices 
for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  [FR 
03-01630] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
Small  Business  Liability 
Relief  and  Brownsfields 
Revltalization  Act; 
innocent  landowners; 
standards  and  practices 
for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  [FR 
03-01631] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireless  telecommunications 

services— 
'  Telephone  numtjers 
portability;  wireline 
carriers  obligation; 
comment  request; 
comments  due  by  2-26- 
03;  published  2-13-03 
[FR  03-03136] 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  2- 
24-03;  published  1-21-03 
[FR  03-01199] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  gnd  procedure: 
Filing  procedures,  corporate 
powers,  international 
tanking,  and  management 
official  interiocks;  technical 
corrections  and 
modifications;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-31921] 

HOMELAND  SECURITY 
DEPARTMENT 

Classified  national  security 
information  and  access 
regulatior^;  comments  due 
by  2-26-03;  published  1-27- 
03  [FR  03-01995] 

Federal  or  State  litigation; 
production  or  disclosure  of 
official  information; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01997] 


Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  2-26-03;  published 
1-27-03  [FR  03-01996] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Cactus  ferruginous 
pygmy-owl;  Arizona 
distinct  population 
segment;  comments 
due  by  2-25-03; 
published  11-27-02  [FR 
02-29617] 

Preble's  meadow  jumping 
mouse;  comments  due 
by  2-27-03;  published 
1-28-03  [FR  03-01803] 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Privacy  Act;  implementation; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01670] 

LABOrl  DEPARTMENT 
Labor-Management 
Standards  Office 

Labor-management  standards: 
Labor  organization  annual 
financial  reports; 
comments  due  by  2-25- 
03;  published  12-27-02 
[FR  02-32445] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities  and  Regulatory 
Flexibility  Program; 
comments  due  by  2-25- 
03;  published  12-27-02 
[FR  02-32496] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound,  WA; 
protection  of  tank  ships; 
security  zone;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-32721] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 

carrier-owned: 

Expiration  date  extenskm; 
comments  due  by  2-28- 
03;  published  2-13-03  [FR 
03-03606] 


Privacy  Act;  inriplementation; 
comments  due  by  2-24-03; 
published  12-24-02  [FR  02- 
31755] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Foreign  operated  transport 
category  airplanes; 
flightdeck  security 
concems;  comments  due 
by  2-28-03;  published  12- 
30-02  [FR  02-32946] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Alaska;  Instrument  Flight 
Rules  Area  Navigation 
operations  using  Global 
Positioning  Systems 
(SFAR  No.  97);  comments 
due  by  2-24-03;  published 
1-24-03  [FR  03-01601] 
Airworthiness  directives: 
Boeing;  comments  due  by 
2-24-03;  published  1-8-03 
[FR  03-00333] 
British  Aerospace; 
comments  due  t>y  2-28- 
03;  published  1-27-03  [FR 
03-01677] 
Pilatus  Aircraft  Ltd.; 
comments  due  t>y  2-24- 
03;  published  1-14-03  [f^R 
03-00672] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-6-03  [FR  03-00061] 
TRANSPORTATION 
DEPARTMENT 
Federal  AVIation 
Administration 
Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  [FR  03-01 133J 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  [FR  03-01132] 
TREASURY  DEPARTlNENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
.  Firearms: 


Commerce  in  explosives — 

Explosive  pest  control 
devices;  comments  due 
by  2-28-03;  published 
1-29-03  [FR  03-01945] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuirig  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
vi/ww. nara.gov  ffedreg/ 
plawcurr.html. 

The  text  of  laws  is  not    - 
published  in  tt>e  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (irKjividu^l 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  availat>le. 

H.R.  16/P.L.  108-6 

To  authonze  salary 
adjustments  for  Justices  and 
judges  of  the  United  States 
for  fiscal  year  2003.  (Feb.  13, 
2003;  117  Stat.  10) 

Last  List  February  11,  2003 


Pul>lic  Laws  Electronic 
Notification  Service  . 
(PENS) 


PENS  is  a  free  electronc  mail 
notifk:ation  servKe  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  htlpJ/ 
listsen.gsa.gov/archives/ 
pubtaws-l.html 

Note:  This  service  is  strictly    ■ 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sendee. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Tttle 


Stock  Numtor 


Pric*       Revision  Data 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weel<ly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiatkjn  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Numlwr  Price       Revision  Date 

1.  2  (2  Resewed) (869-048-00001-1) 9.iM        Jon.  1,  2002 

3  (1997  Compilcifion 
and  Ports  100  end 

101)  (869-048-00002-0) 59.00      •  Jon.  I,  2002 

4  (869-048-O0003-8) 9.00      *Jan.  1,2002 

5  Parts: 

1-699    (869-048-00004-6) 57.00        Jon.  1,2002 

700-1199 (869-048-00005-4) 47.00        Jan.  1,  2002 

1200-€nd,  6(6  

Reserved) (869-048-00006-2) 58.00       Jon.  1,2002 

7  Parts:  

1-26        (869-048-00001-1) 41.00  Jon.  1,2002 

27-52 (869-048-00008-9) 47.00  Jon.  1,  2002 

53-209 (869-O48-00009-7) 36.00  Jon.  1,  2002 

210-299 (869-048-00010-1) 59.00  Jon.  1,  2002 

300-399 (869-048-00011-9) 42.00  Jon.  I,  2002 

400-699 (869-048-00012-7) 57.00  Jon.  1,  2002 

700-899 (869-048-00013-5) 54.00  Jon.  1,  2002 

900-999 (869-048-00014-3) 58.00  Jon.  1,  2002 

1000-1199  (869-048-00015-1) 25:00  Jon.  1,  2002 

1200-1599  (869-048-00016-0) 58.00  Jon.  1,  2002 

1600-1899  (869-048-00017-8) 61.00  Jon.  I,  2002 

1900-1939  (869-048-00018-6) 29.00  Jon.  1,  2002 

1940-1949  (869-048-00019-4) 53.00  Jon.  1,  2002 

1950-1999  (869-048-00020-8) 47.00  Jon.  1,  2002 

2000-End (869-048-00021-6) 46,00  Jon.  1,  2002 

8  (869-048-00022-4) 58.00  Jon.  1,  2002 

9  Parts: 

1-199       (869-048-00023-2) 58.00        Jon.  1, 2002 

200-End  (869-048-00024-1) 56.00        Jon.  1,  2002 

10  Parts: 

1-50  (869-048-00025-4) 58.00  Jon.  1, 2002 

51-199 (869-048^)0026-7) 56.00  Jon.  1,  2002 

200-499 (869-048-00027-5) 44.00  Jon.  1,  2002 

500-End  (869-048-00028-3) 58.00  Jon.  1,2002 

11 (869-O48-00029-1) 34.00  Jon.  1,  2002 

12  Parts: 

1-199    (869-048-00030-5) 30.00  Jon.  I,  2002 

200-219 (869-048-00031-3) 36.00  Jon.  1,  2002 

220-299 (869-O48-00032-1) 58.00  Jon.  1,  2002 

300-499 (869-048-00033-0) 45.00  Jon.  1,  2002 

500-599 (869-048-00034-8) 42.00  Jan.  1,  2002 

600-End  (869-048-00035-6) 61.00  Jon.  1,2002 

13  (869-048-00036-4) 47.00        Jon.  1,  2002 


14  Parts: 

1-59     (869-048-00037-2) 60.00 

60-139  (869-048-00038-1) 58.00 

140-199    (869-O48-O0039-9) 29.00 

200-1199  (869-048-00040-2) 47.00 

1200-€nd •..  (869-048-00041-1) 41,00 

15  Parts: 

0-299      (869-048-00042-9) 37;0O 

300-799 (869-048-00043-7) 58.00 

800-End  (869-048-00044-5) 40.00 

16  Parts: 

0-999      (869-048-00045-3) 47.00 

1000-End (869-048-00046-1) 57.00 

17  Parts: 

1-199         (869-048-00048-8) 47.00 

200-239 (869-048-00049-6) 55.00 

240-End  (869-04W)0050-0) 59.00 

18  Parts: 

1-399       (869-048-00051-8) 59.00 

400-End  (869-048-00052-6) 24.00 

19  Paris: 

1-140  (869-048-00053-4) 57.00 

141-199 (869-048-00054-2) 56.00 

200-End  (869-O48-00055-1) 29.00 

20  Parts: 

1-399     (869-048-00056-9) 47.00 

400-499  (869-048-00057-7) 60.00 

500-End  (869-048-00058-5) 60.Q0 

21  Parts: 

1^99      (869-048-00059-3) 39.00 

100-169 (869-O4*-0006O-7) 46.00 

170-199 (869^)4&-00061-5) 47.00 

200-299 (869-048-00062-3) 16.00 

300-499 (869-048-00063-1) 29.00 

500-599 (869-048-00064-0) 46.00 

60O-799 (869-048-00065-8) 16.M 

800-1299 (869-048-00066-6) 56.00 

1300-End (869-04d-00067-4) 22.00 

22  Parts: 

1-299     (869-048-00068-2) 59.00 

300-End  (869-048-00069-1) 43.00 

23  (869-048-00070-4)  40.00 

24  Parts: 

0-199  (869-048-0007 1-2)  .. 

200-499 (869-048-00072-1)  .. 

500-699 (869-048-00073-9)  .. 

700-1699  (869-048-00074-7)  .. 

I700-£nd  .- (869-048-00075-5)  .. 


25  (869-048-00076-3) . 

26  Parts:  ^ 

§§1.0-1-1.60  .....I (869-048-00077-1)  . 

§§1.61-1.169 (869-048-00078-0)  . 

§§1.170-1.300 (869-048-00079-8)  . 

§§1.301-1.400 (869^)48-00080-1)  . 

§§1.401-1.440 (869-048-00081-0)  . 

§§1.441-1.500  (869-048-00082-8)  . 

§§1.501-1.640 (869-048-00083-6) 

§§  1.641-1.850 (869-048-00084-4) 

§§1.851-1.907 (869-048-00085-2) 

§§1.908-1.1000  (869-O48-00086-1) 

§§1.1001-1.1400  (869-048-00087-9) 

§§1.1401-End  (869-048-00088-7) 

2-29  (869-O48-00089-5) 

30-39  (869-048-O0090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-O4W)0093-3) 

500-599 (869-O48-00094-1) 

600-End  (869-O48-00095-O) 


57.00 
47.00 
29.00 
58.00 
29.00 

68.00 


45.00 
58.00 
55.00 
44.00 
60.00 
47.00 
44.00 
57.00 
57.00 
56.00 
58.00 
61.00 
57.00 
39.00 
26.00 
38.00 
S7.00 
12.x 
16.00 


27ParU: 

1-199  (869-048-00096-8) 61.00 


Jon.  1,  2002 
Jan.  1,  2002 
Jon.  1.  2002 
Jon.  1,  2002 
Jon.  1,2002 

Jon.  1,  2002 
Jan.  1.  2002 
Jon.  1,2002 

Jan.  1,  2002 
Jan.  1,2002 

Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1.2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1.2002 
Apr.  1,  2002 

Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1.2002 
Apr.  1,2002 

Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
*Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
^Apr.  1,  2002 
Apr.  1.2002 

Apr.  1,2002 
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Stock  Number  Price 

(869-048-00097-6) 13.00 


mie 

200-End 

28  Parts: 

0-42  ..•. (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-W  (869-048-00 10O-0) 45.00 

100-499 (869-048-00)01-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899 (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-048-O0104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926 (869-048-00107-7) 47.00 

1927-End (869-048-00108-5) 59.00 

30  Parts: 

1-199 (869-04W)0109-3) 56.00 

200-699 (869-048-001 10-7) 47.W 

700-End  (869-048-001 1 1-5) 56.00 

31  Parts: 

0-199  (869-048-001 12-3) 

200-End  (869-048-001 13-1) 


Revision  Date 

Apr.  1,2002 


Titie 


Stock  NumiMr 


35.00 
60.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II .". 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-048-00114-0)  . 

191-399 (869-048-00115-8)  . 

400-629 (869-048-00116-6)  . 

630-699 (869-048-00117-4)  . 

700-799 (869-048-00118-2)  . 

800-End  (869-048-00 119-1)  . 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 


33  Parts: 

1-124  (869-048-00120-4) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-048-00122-1) 47.00 

34  Parts: 

1-299  ..(869-048-00123-^) 45.00 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59.00 

35  (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

200-299 (869-048-00128-0) 35.00 

300-End (869-048-00129-8) 58.00 

37  (869-048-00130-1) 47.00 

38  Parts: 

P-17 (869-048-00131-0) 57.00 

18-End (869-048-00132-8) 58.00 

39  (869-048-00133-6) 40.00 


40  Parts: 

1-49  .". .".(869-048-00134-4) 57.00 

50-51  (869-048-00135-2) 40.00 

52  (5201-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-End)  (869-048-00139-5) 56.M 

60  (Apps)  (869-048-00140^) 51.00 

61-62  (869-048-00141-7) 38.W 

63(63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.60OhS3.1199)  (869-048-00 143-3) 46.00 

63  (63.1200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148^) 52.00 

86  (86.600-1-End)  (869-048-00)49-2) 47.00 

87-99  (869-048-00150-6) 57.00 


July 
July 

«July 
July 
July 
July 

July 

«July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 


,2002 
,2002 

,2002 
,2002 
.2002 
,2002 

,2002 

,2002 
,2002 
,2002 
,2002 

,2002 
,2002 
,2002 

,2002 
,2002 

.  1984 
,  1984 
,  1984 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 

,2002 
,2002 
,2002 


July 
July 
July 

'July  I,  2002 


2002 
2002 
2002 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

*July 
July 
July 
July 
July 
July 
July 
July 

»July 
July 
July 


,2002 
,2002 
,2002 

,2002 


,2002 
,2002 

,2002 

,2002 
,2002 
,2002 
.2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 
.2002 


100-135 (869-048-00151-4) 42.00 

136-149 (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-048-00154-9) 37.00 

260-265 (869-048-00155-7) 47.W 

266-299 (869-048-00156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400-424 (869-048-00158-1) 54.00 

425-^699 (869-048-00159-0) 59.00 

700-789 (869-048-00160-3) 58.00 

790-End  (869-048-00161-1) 45.00 

41  Chapters: 

1, 1-1  to  1-10 „ 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5 13.00 

18.  Vol.  II,  Ports  6-19  ..,. 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.M 

201-End  (869-048-00 165-4) 2AJ0O 

42  Parts: 

1-399  (869-048-00166-2) 56.00 

400-429 (869-048-00167-1) 59.00 

430-End (869-048tO0168-9) 61.00 

43  Parts: 

1-999  (869-048-00169-7) 47.00 

1000-end  (869-048-00170-1) 59.00 

44  (869-048-00171-9) 47.00 

45  Parts: 

1-199  (869-048-00172-7) 57.00 

200-499 (869-048-00173-5) 31.00 

500-1 199  (869-048-001 74-3) 47.00 

1200-End (869-048-00175-1) 57.00 

46  Parts: 

1-40  (869-048-00176-0) 44.00 

41-69  .....(869-048-00177-8) 37.M 

70-89  (869-048-00178-6) 14.00 

90-139 (869-048-00179-4) 42.00 

140-155 (869-048-00180-8) 24.W 

156-165 (869-048-00)81-6) 31.00 

166-199 (869-048-00182-4) 44.00 

200-499 (869-048-00)83-2) 37.00 

500-End  (869-048-00184-1) 24JM 

47  Parts: 

0-19  ., (869-048-00185-9) 57.00 

20-39  (869-048-00186-7) 45.00 

40-69  (869-048-00)87-5) 36.W 

70-79  (869-048-00188-3) 58.00 

80-End  (869-048-00189-1) 57.W 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1. (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Parts  201-299) (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14 (869-048-00194-8) 47.00 

15-28  (869-048-00)95-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-99  (869-048-00197-2) 56.00 

•100-185  (869-048-00198-1) 60.W 

186-199 (869-048-00199-9) 18.00 

•200-399  (869-048-00200-6) 61.00 

400-999 (869-048-00201-4) 61.00 

1000-1199  ."..(869-048-00202-2) 25.00 


July  1.  2002 
July  1,2002 
July  1.2002 
July  1.2002 
July  1,  2002 
Juty  1.2002 
Juiy  1.2002 
July  1.2002 
July  1.2002 
July  1.  2002 
July  1.2002 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

iJuly  1.  1984 

3July  1.  1984 

3  July  1.  1984 

iJuly  1.  1984 

3  July  1.  1984 

3July  1.  1984 

3  July  1,  1984 

3Juiy  1.  1984 

July  1.  2002 

July  1.2002 

July  1.  2002 

July  1.2002 

Oct.  1.  2002 
Oct  1.2002 
Oct.  1.2002 


Oct.  1.2002 
Oct.  1.  2002 

Oct.  1.  2002 


Oct.  1.2002 

«Oct.  1.2002 

Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
»Ocf.  1,2002 
'Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 


Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  ).  2002 
Oct:  ).2002 
Oct.  ).2002 
Oct.  1.2002 
Oct.  1.2002 
»Ocf.  1,  2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1,  2002 


VUl 
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Title 
12(XHnd 


Stock  Numlwr 

(869-04a-00203-1) 


Price 
30.00 


Revision  Data 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 

Jan.  1,  2002 
2001 


2000 

2000 
2000 
1999 


50  Parts: 

•1-17        (869-O48-00204-9) 60.00 

•18-199      (869-O4&-00205-7) 40.00 

200-599    (869-048-00206-5) 38.00 

600-End  (869-O48-OO207-3) 58.00 

CFR  Index  and  Findings 
Aids : (869-048-00047-0) 59.00 

Connplete  2001  CFR  set .1,195.00 

Microlictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 

'  Because  Title  3  Is  an  annual  compilation,  ttiis  volume  and  all  previous  volumes 
stwulcl  be  retained  as  a  permanent  reference  source. 

2Ttie  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  ttie  full  text  of  ttie  Defense  Acquisition  Regulations 
In  Parts  1-39.  consult  ttw  ttiree  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttKJse  parts. 

3The  July  1,  1985  edition  of  41  CFR  Ctrapters  1-100  contotns  a  note  only 
for  Chapters  1  to  49  Inclusive.  For  tt>e  full  text  of  procurement  regulations 
in  Ctiapters  1  to  49,  consult  ttie  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  ttwse  chapters. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001  through  January  1,  2002.  The  CFR  volume  issued  as  of  January  1, 
2001  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volunne  issued  as  of  AprH  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1,  2002.  The  CFR  volume  issued  as  of  April  1.  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1,  2000  should 
be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  Issued  as  of  July  1.  2001  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 


^ 


INFORMATION  ABOUT  THE  SUPCRINTENOENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripdoo 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can         « 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AEE  SMITHS 12 J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


/•••• 

DEC97RI 


A  renewal  notice  will  be 
sent  appivxiniately  90  days 
before  die  shown  date. 


:  AFRDO  SMITH212J 

'   JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE  MD   20704 


DEC97R1 


To  be  sure  that  your  service?  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  WasKington,  E>C  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  lXbEL,  along  with  your  new  address  to  the 
Supointendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  sulMcription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
o^moiM^vcatt:  Chargt  your  onhr. 

*  5468  H-aEaayl 

DYES,  enter  my  subscription(s)  as  follows:  To  to  your  orders  (202)  512-22St 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  <fai/y  on/y  (FRDO),  at  $699  each  per  year. 


•i- 


The  total  cost  of  my  order  is  $ 

International  custmners  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Sheet  address 


Price  indndes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Clioose  Metliod  oT  Payment: 

Lij  Cheek  PayaMe  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        I    I    I    I    I     |     |    l-G 
D  VISA       CU  MasteiCard  Account 


(Please  type  or  print) 


City,  Stale,  ZIP  code 


Daytime  pbone  includiiig  area  code 


M  M  M  N 

TImiikyomfor 
your  order  t 

L,    1      1   1         (Credit  and  expiration  dale) 

Piuchase  order  number  (opiioiial) 

YES     NO 

Mayite^ati  ji«  — i^aJJuiiiaiiliMi  l»«aiii  mJiii?     ["]  \~\ 


Authorizing  signature  x 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  lS?Sa-7QS4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted ,  laws  or  access  the  online  database  at 
httpV/vvww  access. gpogov/naraOOS. html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Order  ProceMrig  C«dt 

*62!6 


Charge  your  order. 
It's  EasyK 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addrcs.v attention  line 


Street  address 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  ordcrnumbcr  (optional) 

YES  NO 

May  we  make  yourmiiM^addrai  avalabk  to  other  malcn?      | |  | | 


Please  Clioose  M etiiod  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Etocuments 
r~l  GPO  Deposit  Account         I    I     I     I     I     I     I    I  -  f"! 


r~l  VISA       CH  MasterCard  Account 


I 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorising  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


5  02 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscrit)ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  nKMithly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  2(X)  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  tiasis,  is  published  in  24x 
microfiche  format  aiKl  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5419 

I I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $- 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  liandling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yournune/Kldrtss  available  to  odwr  maiers?      | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         |     |     | 
I     I  VISA       n  MasterCard  Account 


-a 


1                             ^rmriit  rardpxpiration  dale)                     .,.,...   ,«.,^«.  r 

Authorizing  signature  "" 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


^ 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rrv.«23) 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Ret;ords  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  1).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition.  ^ 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online' edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2.  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  dof:uments  were  properly 
downloaded.  ■ 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/* 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  conne<:t  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess©gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-15.30  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  sub.scrini ion  price  for  the  Federal  Rqeister  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of^pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 


SUBSCRIPTIONS  AND  COPIES    ' 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies^Mck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 
202-512-1806 

1-888-293-6498 

202-512-1800 

l-«66-S12-1800 

(Toll-Free) 


202-741-6005 
202-741-6005 


What's  NEW! 

Federal  Register  Tabic  of  Contents  via  c-nuil 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 

Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 

in  the  issue. 

To  subscribe,  go  to  http://llstserv.access.H>o.gov  and  select: 

Online  mailing  list  anblfes 

FEDRFXiTOC-L 

Join  or  leave  the  list 
Then  follow  the  instructions.  ,^ 
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Agriculture  Depailment 

See  Rural  Utilities  Service  '  •• 

Centers  for  Disease  Control  and  Prevention 
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NY;  safety  and  security  zones,  7926-7931 
PROPOSED  RULES 
Ports  and  waterways  safety: 
Fifth  Coast  Guard  District,  Portsmouth,  VA;  regulated 

navigation  area,  7960-7961 
St.  Thomas,  U.S.  Virgin  Islands;  security  zone,  7958-7960 
NOTICES 
Meetings: 

Merchant  Marine  Personnel  Advisory  Committee,  8069 
Navigable  waters  and  jurisdiction;*  proposed  navigability 
status  change: 
Lake  Fontana,  NC,  8069-8070 

Commerce  Department 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Education  Department 

RULES  , 

Federal  claims  collection: 

Administrative  wage  garnishment,  8141-8152 
NOTICES    . 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request; 
correction,  7987 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8048-8050 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
RULES 

Property  management: 
Government  passenger  carriers;  official  use  between 
residence  and  place  of  employment,  7940-7941 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
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Small  entities  consideration  in  agency  rulemaking,  7990- 
7994 

Environmental  Protection  Agency 
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NOTICES 
Agency  information  collection  activities;  proposals, 
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Pesticide  programs: 
Organophosphates;  risk  assessments;  availability,  etc. — 
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Texas.  7963-7964 

Various  States.  7961-7962  *   • 
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Justice  Department 

See  Immigration  and  Naturalization  Service 
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See  Mine  Safety  and  Health  Administration 
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restructuring,  8040-8042 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 
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Administration 
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See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  Surface  Transportation  Board 

• 
Treasury  Department 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1755 

RUS  Specification  for  Voice  Frequency 
Loading  Coils 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  regulations  on 
Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  rescinding  the 
current  issue  of  RUS  Bulletin  345-22, 
RUS  Specification  for  Voice  Frequency 
Loading  Coils,  PE-26.  This  specification 
has  become  outdated  because  of 
advancements  made  in  the  delivery  of 
telecommunications  services  to  rural 
subscribers. 

DATES:  Effective  date:  March  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  I.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  STOP 
1598,  Washington,  DC  20250-1598, 
telephone  (202)  720-0667. 
SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12866 

This  final  rule  is  exempt  from  the 
Office  of  Management  and  Budget 
(OMB)  review  for  the  purposes  of 
Executive  Order  12866  and,  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  section  3  of  that 
Executive  Order.  In  addition,  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule  will  be 


preempted,  no  retroactive  effect  will  be 
given  to  this  rule,  and,  in  accordance 
with  section  212(e)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  U.S.C.  6912(e)),  administrative  appeal 
procediu^s,  if  any,  must  be  exhausted 
before  an  action  against  the  Department 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Loan  documents  between  RUS  and  its 
telecommunications  borrowers  require 
borrowers  to  comply  with  certain 
stemdards  and  specifications  for  the 
construction  of  telecommunications 
facilities  financed  with  RUS  loan  funds. 
TJiis  rule  rescinds  the  requirements  that 
borrowers  comply  with  an  outdated 
RUS  Specification  for  Voice  Frequency 
Loading  Coils.  This  rule  relieves 
borrowers  of  a  requirement  that  no 
longer  represents  best  practices  in  the 
telecommunications  industry  and 
consequently  will  not  have  a  significant 
impact  on  the  affected  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  envirorunent  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
LoaA  Guarantees,  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402-9325. 
Telephone  (202)  512-1800. 


Executive  Order  12372 

This  final  rule  is  excluded  firom  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  entitled,  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372,"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
were  not  covered  by  Executive  Order 
12372. 

Unfunded  Mandates 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  final  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Background 

RUS  issues  publications  titled 
"bulletins"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  antl  the  security  instruments 
which  provide  for  and  secure  RUS 
financing.  RUS  issues  standards  and 
specifications  for  construction  of 
telecommunications  facilities  financed 
with  RUS  loan  funds.  After  review  of 
RUS's  bulletin  and  specification 
issuances,  RUS  has  decided  to  rescind 
the  outdated  RUS  Bulletin  345-22,  RUS 
Specification  for  Voice  Frequency 
Loading  Coils,  PE-26,  issued  January 
19, 1989.  This  bulletin  is  incorporated 
by  reference  at  7  CFR  1755.97. 

RUS  Bulletin  345-22,  RUS 
Specification  for  Voice  Frequency 
Loading  Coils,  PE-26,  specifies  the 
technical  requirements  for  voice 
frequency  loading  coils  that  are  used  in 
aerial,  direct  burial,  and  underground 
plant  installations.  Since  RUS  borrowers 
are  designing  and  constructing  new 
plant  facilities  capable  of  handling  both 
voice  and  data  transmission  which 
require  that  loop  lengths  be  shorter  than 
18,000  feet,  the  installation  of  voice 
frequency  loading  coils  in  these  new 
transmission  facilities  using  these     • 
shorter  loop  lengths  is  no  longer 
required. 

Therefore  RUS  is  rescinding  this 
bulletin  because  of  obsolescence. 
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On  January  31,  2002.  RUS  published 
a  proposed  rule  (67  FR  4679)  to  rescind 
RUS  Bulletin  345-22.  RUS  Specification 
for  Voice  Frequency  Loading  Coils.  PE- 
26,  because  of  obsolescence.  Comments 
on  this  proposed  rule  were  due  by  April 
1,  2002.  One  comment  was  received  by 
this  due  date.  The  commenter  agreed 
with  RUS  that  the  bulletin  should  be 
rescinded  because  of  obsolescence. 
Since  the  commenter  agreed  with  RUS, 
RUS  will  rescind  RUS  Bulletin  345-22. 
RUS  Specification  for  Voice  Frequency 
Loading  Coils.  PE-26. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  reasons  set  out  in  the  preamble. 
RUS  amends  Chapter  XVII  of  title  7  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIRCATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION. 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq.,  6941  et  seq. 

§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  "RUS  Bulletin  No. 
345-22"  from  the  table. 

Dated:  {anuary  3.  2003. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
(FR  Dor.  03-3746  Filed  2-18-03:  8:4.5  am| 
nUJNG  COOE  3410-1S-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

Regulation  K;  Docket  No.  R-1143; 
International  Banking  Operations 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interpretation. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  has  issued  an 
interpretation  concerning  the 
underwriting  by  foreign  banks  of 
securities  to  be  distributed  in  the  United 
States.  The  interpretation  clarifies  that  a 
foreign  bank  that  wishes  to  engage  in 
such  activity  must  either  be  a  ftnancial 
holding  company  or  have  authority  to 
engage  in  underwriting  activity  luider 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act. 
EFFECTIVE  DATE:  February  19,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  O'Day,  Associate  General 
Counsel  (202/452-3786),  Ann  Misback, 
Assistant  General  Counsel  (202/452- 
3788),  or  Michael  Waldron,  Counsel 
(202/452-2798),  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
For  users  of  Telecommunications 
Devices  for  the  Deaf  (TDD)  only,  contact 
202/263-4869. 

SUPPLEMENTARY  INFORMATION:  A  number 
of  foreign  banks  that  are  subject  to  the 
Bank  Holding  Company  Act  ("BHC 
Act"),  but  do  not  have  authority  to 
engage  in  underwriting  activity  in  the 
United  States,  have  participated  as  co- 
managers  in  tlie  underwriting  of 
securities  that  are  to  be  distributed  in 
the  United  States.  The  foreign  banks  use 
U.S.  ofHces  or  afBliates  to  engage  in 
activities  conducted  in  support  of  the 
underwriting  transaction  for  which  the 
U.S.  offices  or  affiliates  are  compensated 
by  the  foreign  bank.  The  foreign  bank 
becomes  a  member  of  the  underwriting 
syndicate  but  does  not  distribute  any  of 
the  securities  in  the  United  States  or 
elsewhere.  The  foreign  banks  take  the 
position  that  they  are  not  engaged  in 
underwriting  in  the  United  States 
because  any  underwriting  obligation  is 
booked  outside  the  United  States. 

A  foreign  bank  that  is  subject  to  the 
BHC  Act  may  engage  in  underwriting 
activities  in  the  United  States  only  if  it 
has  been  authorized  under  section  4  of 
that  Act.  Section  225.124  of  the  Board's 
Regulation  Y  states  that  a  foreign  bank 
will  not  be  considered  to  be  engaged  in 
the  activity  of  underwriting  in  the 
United  States  if  the  shares  to  be 
underwritten  are  distributed  outside  the 
United  States.  In  the  transactions  in 
question,  all  of  the  securities  were 
distributed  in  the  United  States. 

Regulation  K  defines  "engaged  in 
business"  and  "engaged  in  activities"  to 
mean  conducting  an  activity  through  an 
office  or  subsidiary  in  the  United  States. 
In  1985.  however,  the  Board  amended 
another  provision  of  Regulation  K  to 
clarify  that,  with  respect  to  securities 
activities,  the  location  of  the  prohibitsd 
activity  was  not  dependent  on  being 
conducted  through  an  office  or 
subsidiary  in  the  United  States.  Section 
211.23(f)(5)(ii)  of  Regulation  K  states 
that  a  foreign  banking  organization  shall 
not: 

Directly  underwrite,  sell,  or  distribute,  nor 
own  or  control  more  than  10  percent  of  the 
voting  shares  of  a  company  that  underwrites, 
sells,  or  distributes  securities  in  the  United 
States,  except  to  the  extent  permitted  bank 
holding  companies: 

In  adopting  the  provision,  the  Board 
stated  in  part  that  it  was  intended  to 


clarify  that  no  part  of  the  prohibited 
underwriting  process  may  take  place  in 
the  United  States.  Thus,  the  prohibition 
did  not  depend  on  the  activity  being 
conducted  through  a  U.S.  office  or 
subsidiary.  The  definition  of  "engaged 
in  business"  in  Regulation  K  is  not 
intended  to  operate  as  authority  to  allow 
banking  organizations  to  avoid 
regulatory  restrictions  in  the  United 
States  by  conducting  activities  from 
abroad,  as  the  1985  revision  of 
§  211.23(f){5)(ii)  made  clear. 

Technological  and  regulatory  changes 
since  the  Regulation  K  definition  of 
"engaged  in  business"  was  adopted  in 
1979  have  eliminated  some  of  the 
barriers  to  the  delivery  of  cross-border 
services  into  the  United  States.  Many  of 
the  services  that  can  now  be  provided 
on  a  cross-border  basis,  including 
secuj'ities  and  insurance,  were  not 
permissible  activities  for  banking 
organizations  to  conduct  in  the  United 
States  prior  to  the  enactment  of  the 
Granun-Leach-Bliley  Act  ("GLB  Act") 
and  generally  can  be  conducted  by 
banking  organizations  in  the  United 
States  today  only  in  conformance  with 
the  requirements  of  that  Act.  To  allow 
activities  to  be  conducted  in  the  United 
States  from  abroad  would  undermine 
the  careful  fi'amework  adopted  in  the 
GLB  Act,  which  is  available  to  both 
domestic  and  foreign  banking 
organizations. 

As  a  result,  the  Board  believes  it 
would  be  appropriate  to  issue  this 
interpretation  in  order  to  clarify  the 
scope  of  existing  restrictions  on 
imderwriting  by  foreign  banks. 
Specifically,  the  Board  wishes  to  clarify 
that  the  underwriting  by  a  banking 
organization  subject  to  the  BHC  Act  of 
securities  to  be  distributed  in  the  United 
States  is  an  activity  that  is  considered  to 
be  conducted  in  the  United  States.  Such 
activity  may  only  be  conducted  by  a   . 
banking  organization  that  is  a  financial 
holding  company  under  the  GLB  Act  or 
has  so-called  section  20  authority  under 
section  4(c)(8)  of  the  BHC  Act. 

List  of  Subjects  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  211  as  follows: 
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PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq..  1818. 
lB35a.  1841  et  seq..  3101  et  seq..  and  3901 
et  seq. 

2.  Part  211  is  amended  by  adding  a 
new  §  211.605  to  read  as  follows: 

§  21 1 .605    Permissible  underwriting- 
acth/ities  of  foreign  banks. 

(a)  Introduction.  A  number  of  foreign 
banks  that  are  subject  to  the  Bank 
Holding  Company  Act  ("BHC  Act") 
have  participated  as  co-managers  in  the 
underwriting  of  securities  to  be 
distributed  in  the  United  States  despite 
the  fact  that  the  foreign  banks  in 
question  do  not  have  authority  to  engage 
in  underwriting  activity  in  the  United 
States  under  either  the  Gramm-Leach- 
Bliley  Act  ("GLB  Act")  or  section  4(c)(8) 
of  the  BHC  Act  (12  U.S.C.  1843(c)(8)). 
This  interjn-etation  clarifies  the  scope  of 
existing  restrictions  on  underwriting  by 
such  foreign  banks  with  respect  to 
securities  that  are  distributed  in  the 
United  States. 

(b)  Underwriting  transactions  engaged 
in  by  foreign  banks.  (1)  In  the 
transactions  in  question,  a  foreign  bank 
typically  becomes  a  member  of  the 
underwriting  syndicate  for  securities 
that  are  registered  and  intended  to  be 
distributed  in  the  United  States.  The 
lead  underwriter,  usually  a  registered 
U.S.  broker-dealer  not  affiliated  with  the 
foreign  bank,  agrees  to  be  responsible 
for  distributing  the  securities  being 
imderwritten.  The  vmderwriting 
obligation  is  assumed  by  a  foreign  office 
or  affiliate  of  the  foreign  bank. 

(2)  The  foreign  banks  have  used  their 
U.S.  offices  or  affiliates  to  act  as  liaison 
with  the  U.S.  issuer  and  the  lead 
undervmter  in  the  United  States,  to 
prepare  documentation  and  to  provide 
other  services  in  connection  with  the 
underwriting.  In  some  cases,  the  U.S. 
offices  or  affiliates  that  assisted  the 
foreign  bank  with  the  underwriting 
receive  a  substantial  portion  of  the 
revenue  generated  by  the  foreign  bank's 
participation  in  the  imderwriting.  In 
othpr  cases,  the  U.S.  offices  receive 
"credit"  fi-om  the  head  office  of  the 
foreign  bank  for  their  assistance  in 
generating  profits  arising  from  the 
underwriting. 

(3)  By  assuming  the  underwriting  risk 
and  booking  the  underwriting  fees  in 
their  foreign  offices  or  affiliates,  the 
foreign  banks  are  able  to  take  advantage 
of  an  exemption  under  U.S.  securities 
laws;  a  foreign  underwriter  is  not 
required  to  register  in  the  United  States 


if  the  underwriter  either  does  not 
distribute  any  of  the  securities  in  the  ' 
United  States  or  distributes  them  only 
through  a  registered  broker-dealer. 

(c)  Permissible  scope  of  underwriting 
activities.  (1)  A  foreign  bank  that  is 
subject  to  the  BHC  Act  may  engage  in 
underwriting  activities  in  the  United 
States  only  if  it  has  been  authorized 
under  section  4  of  the  Act.  The  foreign 
banks  in  question  have  argued  that  they 
are  not  engaged  in  underwriting  activity 
in  the  United  States  because  the 
underwriting  activity  takes  place  only 
outside  the  United  States  where  the 
transaction  is  booked.  The  foreign  banks 
refer  to  Regulation  K,  which  defines 
"engaged  in  business"  or  "engaged  in 
activities"  to  mean  conducting  an 
activity  through  an  office  or  subsidiary 
in  the  United  States.  Because  the 
underwriting  is  not  booked  in  a  U.S. 
office  or  subsidiary,  the  banks  assert 
that  the  activity  cannot  be  considered 
conducted  in  the  United  States. 

(2)  The  Board  believes  that  the 
position  taken  by  the  foreign  banks  is 
not  supported  by  the  Board's  regulations 
or  policies.  Section  225.124  of  the 
Board's  Regulation  Y  (12  CFR 
225.124(d))  states  that  a  foreign  bank 
will  not  be  considered  to  be  engaged  in 
the  activity  of  underwriting  in  the 
United  States  if  the  shares  to  be 
underwritten  are  distributed  outside  the 
United  States.  In  the  transactions  in 
question,  all  of  the  securities  to  be 
underwritten  by  the  foreign  banks  are 
distributed  in  the  United  States. 

(3)  Regulation  K  (12  CFR  part  211) 
was  amended  in  1985  to  provide 
clarification  that  a  foreign  bank  may  not 
own  or  control  voting  shares  of  a  foreign 
company  that  directly  underwrites,  sells 
or  distributes  securities  in  the  United 
States  (emphasis  added).  12  CFR 
211.23(f)(5)(ii).  In  proposing  this  latter 
provision,  the  BocU-d  clarified  that  no 
part  of  the  prohibited  underwriting 
process  may  take  place  in  the  United 
States  and  that  the  prohibition  on  the 
activity  does  not  depend  on  the  activity 
being  conducted  through  an  office  or 
subsidiary  in  the  United  States. 
Moreover,  in  the  transactions  in 
question,  there  was  significant 
participation  by  U.S.  offices  and 
affiliates  of  the  foreign  banks  in  the 
underwriting  process.  In  some 
transactions,  the  foreign  office  at  which  ■ 
the  transactions  were  booked  did  not 
have  any  documentation  on  the 
particular  transactions;  all 
documentation  was  maintained  in  the 
United  States  office.  In  all  cases,  the 
U.S.  offices  or  affiliates  provided 
virtually  all  technical  support  fox 
participation  in  the  underwriting 


process  and  benefitted  from  profits 
generated  by  the  activity. 

(4)  The  fact  that  some  technological 
and  regulatory  constraints  on  the 
delivery  of  cross-border  services  into  the 
United  States  have  been  eliminated 
since  the  Regulation  K  definition  of 
"engaged  in  business"  was  adopted  in 
1979  creates  greater  scope  for  banking 
organizations  to  deal  with  customers 
outside  the  U.S.  bank  regulatory 
framework.  The  definition  in  Regulation 
K,  however,  does  not  authorize  foreign 
banking  organizations  to  evade 
regulatory  restrictions  on  securities 
activities  in  the  United  States  by 
directly  underwriting  securities  to  be 
distributed  in  the  United 'States  or  by 
using  U.S.  offices  and  affiliates  to 
facilitate  the  prohibited  activity.  In  the 
GLB  Act,  Congress  established  a 
framework  within  which  both  domestiq 
and  foreign  banking  organizations  may 
underwrite  and  deal  in  securities  in  the 
United  States.  The  GLB  Act  requires 
that  banking  organizations  meet  certain 
financial  and  managerial  requirements 
in  order  to  be  able  to  engage  in  these 
activities  in  the  United  States.  The 
Board  believes  the  practices  described 
above  undermine  this  legislative 
framework  and  constitute  an  evasion  of  . 
the  requirements  of  the  GLB  Act  and  the 
Board's  Regulation  K.  Foreign  banking 
organizations  that  wish  to  conduct 
securities  underwriting  activity  in  the 
United  States  have  long  had  the  option 
of  obtaining  section  20  authority  and 
now  have  the  option  of  obtaining 
financial  holding  company  status. 

(d)  Conclusion.  The  Board  finds  that 
the  underwriting  of  securities  to  be 
distributed  in  the  United  States  is  an 
activity  conducted  in  the  United  States, 
regardless  of  the  location  at  which  the 
underwriting  risk  is  assumed  and  the 
underwriting  fees  are  booked. 
Consequently,  any  banking  organization 
that  wishes  to  engage  in  such  activity 
must  either  be  a  financial  holding 
company  under  the  GLB  Act  or  have 
authority  to  engage  in  undervmting 
activity  under  section  4(c)(8)  of  the  BHC 
Act  (so-called  "section  20  authority"). 
Revenue  generated  by  underwriting  . 
bank-ineligible  securities  in  such 
transactions  should  be  attributed  to  the 
section  20  company  for  those  foreign 
banks  that  operate  under  section  20 
authority. 

Dated:  By  order  of  the  Board  of  Governors, 
February  7,  2003. 
Jennifer  |.  |ohnson. 
Secretary  of  the  Board. 
|FR  Doc.  03-3643  Filed  2-18-03:  8:45  am] 
BILLING  COOE  621(MI2-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPar139 

[Docket  No.  2002-CE-43-AD;  Amendment 
39-13051;  AD  2003-04-03] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  AEROSPATIALE  Models  TB  9, 
TB  10,  TB  20,  TB  21.  and  TB  200 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  . 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  SOCATA— Groupe 
AEROSPATIALE  (Socata)  Models  TB  9. 
TB  10,  TB  20.  TB  21.  and  TB  200 
airplanes.  This  AD  requires  you  to 
repetitively  inspect  the  aileron  control 
gimbal  joint  for  correct  alignment  and 
correct  operation,  and  replace  any 
misaligned  or  defective  gimbal  joint. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  aileron  control 
gimbal  joint.  Such  failure  could  lead  to 
loss  of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
April  7.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  April  7.  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
SOCATA  Groupe  AEROSPATIALE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  Oil  33  5  62 
41  73  00;  facsimile:  Oil  33  5  62  41  76 
54;  or  the  Product  Support  Manager, 
SOCATA— Groupe  AEROSPATL\LE, 
North  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  893-1400;  facsimile: 


(954)  964-4141.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
43-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France^ 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Socata 
Models  TB  9,  TB  10,  TB  20,  TB  21,  and 
TB  200  airplanes.  The  DGAC  reported 
an  incident  involving  a  Model  TB  9 
airplane.  During  flight,  the  pilot 
experienced  loss  of  aileron  control.  Loss 
of  aileron  control  resulted  because  the 
gimbal  joint  became  disconnected  from 
the  aileron. 

The  gimbal  joint  became  disconnected 
from  the  aileron  because  the  safety  pin 
broke.  The  cause  of  the  safety  pin 
breaking  is  being  investigated  by  the 
manufacturer.  The  result  of  the 
investigation  may  result  in  a  future 
design  change. 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
aileron  control  gimbal  joint.  Such 
failure  could  lead  to  loss  of  control  of 
the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Socata 
Models  TB  9,  TB  10,  TB  20,  TB  21,  and 
TB  200  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  15,  2002  (67  FR  69154). 


The  NPRM  proposed  to  require  you  to 
repetitively  inspect  the  aileron  control 
gimbal  joint  for  correct  alignment  and 
correct  operation,  and  replace  any 
misaligned  or  defective  gimbal  joint. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oiu  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Is  there  a  modification  I  can 
incorporate  instead  of  repetitively 
inspecting  the  aileron  control  gimbal 
joint?  The  FAA  has  determined  that 
long-term  continued  operational  safety 
would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  FAA  will  continue 
to  work  with  Socata  in  collecting 
information  and  in  performing  fatigue 
analysis  to  determine  whether  a  futiu^ 
design  change  may  be  necessary. 

Cost  Impact 

Hoiy  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
346  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  initial 
inspection: 


Labor  cost 

Parts  cost 

Total 
cost  per 
airplane 

Total  Cost 

on  U.S. 

operators 

2  workhours  x  $60  per  hour  =  $120  _ 

No  oarls  reauired  for  insoection '. 

$120 

$120x346  =  $41 ,520 

The  FAA  has  no  method  of  determining  the  number  of  repetitive  inspections  each  owner/operator  will  incur  over  the 
life  of  each  of  the  affected  airplanes  so  the  cost  impact  is  based  on  the  initial  inspection. 

We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  will  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 
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6  workhours  x  $60  per  hour  =  $360 


Labor  cost 


Parts  cost 


$469 


Total  cost  per 
airplar>e 


$360  ■*■  $469  =  $829 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  xmder  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  RegtUatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder'the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-04-03  SOCATA— Groupe  Aerospatiale: 

Amendment  39-13051;  Docket  hfo. 
2002-CE-43-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  TB  9,  TB  10,  TB  20, 
TB  21,  and  TB  200  airplanes,  all  serial 
numbers,  that  are  certificated  in  any  category. 

(b)  Who  must  comply  wth  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  aileron  control 
gimbal  joint.  Such  failure  could  lead  to  loss 
of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  ttie  aileron  control  9imk)al  joint  for 
correct  alignment  and  correct  operation. 


(2)  Replace  misaligned  or  defective  gimt>al 
joints  found  during  any  inspection  required  in 
paragraph  (d)(1)  of  this  AD. 


Compliance 


Upon  accumulating  300  hours  time-in-servk» 
(TIS)  on  the  aileron  control  gimbal  joint  or 
within  the  next  30  hours  TIS  after  April  7, 
2003  (the  effective  date  of  this  AD),  whch- 
ever  occurs  later.  Repetitively  inspect  there- 
after at  intervals  not  to  exceed  100  hours 
TIS. 


Prior  to  further  flight  after  the  inspection 
where  a  misaligned  or  defective  gimbal  joint 
was  found.  The  inspection  requirements  of 
paragraph  (d)(1). start  over  after  each  re- 
placement. 


Procedures 


In  accordance  with  the  Accomptishment  lr>- 
structk)ns  in  Socata  TB  Aircraft  Mandatory 
Service  Bulletin  SB  10-130  27.  dated  April 
2002 


In  accordance  with  the  Accomplishment  In- 
structions in  Socata  TB  Aircraft  Mandatory 
Service  Bulletin  SB  10-130  27,  dated  April 
2002,  and  tfie  appUcabie  maintenance  man- 
ual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
havQ  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  imder 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Socata  TB  Aircraft  Mandatory  Service 
Bulletin  SB  10-130  27,  dated  April  2002.  The 
Director  of  the  Federal  Register  approved  this 


incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  SOCATA  Groupe  AEROSPATL\LE, 
Customer  Support,  Aerodrome  Tarbes-Ossun- 
Lourdes,  BP930— F65009  Tarbes  Cedex, 
France:  telephone:  Oil  33  5  62  41  73  00; 
facsimile:  Oil  33  5  62  41  7JB  54;  or  the 
Product  Support  Manager,  SOCATA  Groupe 
AEROSPATIALE.  North  Perry  Airport,  7501 
Pembroke  Road,  Pembroke  Pines,  Florida 
33023;  telephone:  (954)  893-1400;  facsimile: 
(954)  964-4141.  You  may  view  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2002-22&(A).  dated  May  15. 
2002.  - 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  7.  2003. 
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Issued  in  Kansas  City,  Missouri,  on 
February  6,  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Dor.  0.3-3614  Filed  2-18-03:  8:45  am) 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-14-AD;  Amendment 
39-13055;  AD  2003-04-07] 

RIM2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  HP.137  Jetstream 
Mk.1,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  direttive  (AD)  that 
applies  to  all  British  Aerospace  Model 
HP.137  Jetstream  Mk.l,  Jetstream  Series 
200.  Jetstream  Series  3101.  and 
Jetstream  Model  3201  airplanes.  This 
AD  requires  you  to  repetitively  inspect 
the  horizontal  and  vertical  stabilizer 
attachment  fittings  and  associated 
hardware  for  corrosion  and  wear 
(damage).  If  damage  is  found,  this  AD 
also  requires  you  to  repair  or  replace  the 
damaged  parts.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
damage  on  the  horizontal  and  vertical 
stabilizer  attachment  Tittings  and 
associated  hardware,  which  could  result 
in  failure  of  the  attachment  fittings. 
Such  failure  could  lead  to  flutter  and 
subsequent  structural  failure  of  the 
empennage. 

DATES:  This  AD  becomes  effective  on 
April  7,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  as  of  April  7,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft, 
Frestwick  International  Airport, 
Ayrshire.  KA9  2RW,  Scotland; 
telephone:  (01292)  672345;  facsimile: 
(01292)  671625.  You  may  view  this 
information- at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
14-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301 ,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  events  have  caused  this  AD? 
The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Model  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200, 
Jetstream  Series  3101,  and  Jetstream 
Model  3201  airplanes.  The  CAA  reports 
that,  during  regular  scheduled 
maintenance,  an  operator  discovered 
fretting  corrosion  on  the  horizontal  and 
vertical  stabilizer  attachment  bolts  on  an 
in-service  Jetstream  Series  4100 
airplane.  The  Jetstream  Series  4100 
airplane  has  a  similar  structural  layout 
in  the  affected  area  to  those  affected  by 
this  action.  The  corrosion  is  occurring 
on  the  eye  bolt  shanks  and  the 
horizontal  and  vertical  stabilizer 
forward  and  rear  attachment  fitting  lugs 
on  the  contact  faces.  There  have  been  10 
reported  cases  of  corrosion  found  on 
Jetstream  Series  3101  and  Jetstream 
Model  3201  airplanes. 

What  is  the  potential  impdct  if  FAA 
took  no  action?  This  condition,  if  not 
detected  and  corrected,  could  result  in 
failure  of  the  horizontal  and  vertical 
stabilizer  attachment  fittings.  Such 
failiue  could  lead  to  flutter  and 


subsequent  structural  failure  of  the 
empennage.  ; 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  British 
Aerospace  Model  HP.137  Jetstream 
Mk.l,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  on  December  10, 
2002  (67  FR  75819).  The  supplemental 
NPRM  proposed  to  require  you  to 
repetitively  inspect  the  forward  and  rear 
horizontal  and  vertical  stabilizer 
attachment  fittings  and  associated 
hardware  for  corrosion  and  wear 
(damage).  The  supplemental  NPRM  also 
proposed  to  require  you  to,  if  damage  is 
found  during  any  inspection,  repair  or 
replace  the  damaged  parts. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  supplemental 
proposed  rule  or  on  our  determination 
of  the  cost  to  the  public. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
detennined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 
in  the  supplemental  NPRM  for 
correcting  the  unsafe  condition;  and 
— do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  supplemental  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
250  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 


Latx>r  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

120  workhours  x  $60  -  $7  200 

No  parts  required 

$7,200 

$7,200  X  250  =  $1,800,000 

The  FAA  has  no  method  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  will 


incur  over  the  life  of  each  of  the  affected 
airplanes  so  the  cost  impact  is  based  on 
the  initial  inspection. 


The  FAA  has  no  method  of 
determining  the  number  of  repairs  each 
owner/operator  will  incur  over  the  life 
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of  each  of  the  affected  airplanes  based 
on  the  results  of  the  inspections.  We 
have  no  way  of  determining  the  number 
of  airplanes  that  may  need  such  repair. 
The  extent  of  damage  will  vary  on  each 
airplane. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is 
"upon  accumulating  8  calendar  years  on 
the  airframe  or  within  the  next  12 
months  after  the  effective  date  of  this 
AD,  whichever  occurs  later." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  The  unsafe  condition 
specified  by  this  AD  is  caused  by 
corrosion.  Corrosion  can  occur 
regardless  of  whether  the  aircraft  is  in 
operation  or  is  in  storage.  Therrfore,  to 
assure  that  the  unsafe  condition 
specified  in  this  AD  does  not  go 
undetected  for  a  long  period  of  time,  the 
compliance  is  presented  in  calendar 
time  instead  of  hours  time-in-service 
(TIS).  This  will  allow  the  owners/ 
operators  to  work  the  inspection  into 
regularly  scheduled  maintenance. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-04-07    British  Aerospace: 

Amendment  39-13055;  Docket  No. 
2002-CE-14-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  HP.137  letstream 
Mk.l,  Jetstream  Series  200,  Jetstream  Series 
3101,  and  Jetstream  Model  3201  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  and/or  wear 
(damage)  on  the  horizontal  and  vertical 
stabilizer  attachment  fittings  and  associated 
hardware,  which  could  result  in  failure  of  the 
attachment  fittings.  Such  failure  could  lead 
to  flutter  and  subsequent  structural  failure  of 
the  empennage. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Visually  inspect  ttie  forward  and  rear  hori- 
zontal stabilizer  attachment  bolts  and  associ- 
ated hardware  for  corrosion  (i.e.,  pitting  or  a 
change  of  color  in  the  surface)  and  wear 
(damage). 


(2)  If  corrosion  or  wear  Is  found  during  any  in- 
spection required  in  paragraph  (d)(1)  of  this 
AD,  replace  or  repair  any  damaged  part  in 
accordance  with  the  procedures  specified  in 
the  manufacturer's  service  bulletin. 

(3)  Visually  inspect  the  fonward  and  rear  hori- 
zontal and  vertical  stabilizer  attachment  fit- 
tings and  the  fonward  eye  bolts  of  the  vertical 
stabilizer  for  corrosion  or  damage  at  the  lug 
faces. 

(4)  If  corrosion  or  damage  is  found  during  any 
inspection  required  in  paragraph  (d)(3)  of  this 
AD: 

(i)  Replace  or  repair  any  damaged  part  in  ac- 
cordance with  the  procedures  specified  in  the 
manufacturer's  service  bulletin;  or 

(ii)  If  damage  exceeds  the  limits  defined  in  the 
manufacturer's  service  bulletin,  obtain  a  re- 
pair scheme  from  the  manufacturer  through 
the  FAA  at  the  address  specified  in  para- 
graph (f)  of  this  AD;  and 

(iii)  Incorporate  this  repair  scheme 


Compliance 


Procedures 


Initially  inspect  upon  accumulating  8  years  on 
the  airframe  or  within  the  next  12  calendar  I 
months  after  April  7,  2003  (the  effective 
date  of  this  AD),  whichever  occurs  later. 
Repetitively  inspect  thereafter  at  intervals 
not  to  exceed  fi  years. 


In  accordance  with  British  Aerospace  Jet- 
stream N^andatory  Service  Bulletin  55- 
JA020543,  Original  tssue;  October  24, 
2002. 


Prior  to  further  flight  after  the  inspection  in 
which  the  damage  was  found. 


Initially  inspect  upon  accumulating  8  years  on 
the  airframe  or  within  the  next  12  calendar 
months  after  April  7,  2003  (the  effective 
date  of  this  AD),  whichever  occurs  later. 
Repetitively  inspect  thereafter  at  intervals 
not  to  exceed  8  years. 

Prior  to  further  flight  after  the  Inspection  in 
which  tt>e  damage  was  found. 


In  accordance  with  British  Aerospace  Jet- 
stream Mandatory  Service  Bulletin  55- 
JA020543,  Original  Issue:  October  24, 
2002. 

In  accordance  with  British  Aerospace  Jet- 
stream Mandatory  Service  Bulletin  55- 
JA020543,  Original  Issue;  October  24, 
2002. 


Repair  In  accordance  with  the  repair  scheme 
obtained  from  British  Aerospace  Regional 
Aircraft,  Prestwick  intemational  Airport.  Ayr- 
shire, KA92RW,  Scotland.  Obtain  this  repair 
scheme  through  the  FAA  at  the  address 
specified  In  paragraph  (f)  of  this  AD. 
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Note  1:  Although  not  required  by  this  AD, 
FAA  highly  recommends  you  accomplish     • 
Highly  Recommended  Corrosion  Prevention 
Tasks  in  British  Aerospace  Jetstream  Service 
Bulletin  55-IA020344.  Original  Issue: 
October  24,  2002,  upon  accomplishing  the 
initial  inspection  of  this  AD  and  during 
repetitive  inspections  if  damage  is  found. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
F.AA  Principal  Maintenance  Inspe<:lor.  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performan<:e  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eHminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ConiacX  Doug  Rudolph,     ^ 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate.  901  Locust.  Room  301.  Kansas 
Citv.  Missouri  64106;  telephone:  (816) 

329-^059;  facsimile:  (816)  329-^090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197and21.199ofthe  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  Accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
British  Aerospace  Jetstream  Mandatory 
Service  Bulletin  55-IA020543.  Original  Issue: 
October  24,  2002.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  532(a)  and  1  CFR 
part  51.  You  may  get  copies  from  British 
Aerospace  Regional  Aircraft.  Prestwick 
International  Airport,  Ayrshire,  KA9  2RW. 
Scotland;  telephone:  (01292)  672345: 
facsimile:  (01292)  671625.  You  may  view 
copies  at  the  FAA.  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust.  Room  506. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.  suite  700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  {etstream  Mandatory 
Service  Bulletin  55-IA020543.  Original  Issue: 
October  24,  2002.  This  service  bulletin  is 
classified  as  mandatory  by  the  United 
Kingdom  Civil  Aviation  Authority  (CAA). 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  7,  2003. 


Issued  iti  Kansas  City,  Missouri,  on 
Februarv'  7.  2003. 
Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. > 
Aircraft  Certification  Service. 

|FR  Doc.  03-3613  Filed  2-1B-03;  8:45  am] 

BILLING  CODE  4giO-13-P 

DEPARTMENT  OF  TRANSPORTATION 
.  Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20O2-CE-O4-AD;  Amendment 
3^-13050;  AD  2003-04-02] 

RiN2120-AA64 

Airworthiness  Directives;  APEX 
Aircraft  Model  CAP  10B  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-12-10 
and  AD  99-21-23.  which  currently 
apply  to  APEX  Aircraft  (APEX)  Model 
CAP  lOB  airplanes.  AD  98-12-10 
requires  installing  an  inspection 
opening  in  the  wing,  repetitively 
inspecting  the  upper  and  lower  wing 
spars  for  structural  cracking,  and,  if  any 
cracks  are  found,  repairing  the  cracks  in 
accordance  with  a  repair  method.  AD 
99-21-23  requires  restricting  the  entry 
speed  for  performing  flick  maneuvers  to 
97  knots,  insertinjg  a  copy  of  the  AD  into 
the  Limitations  Section  of  the  CAP  lOB 
flight  manual,  and  fabricating  and 
installing  a  placard  (in  the  cockpit  of  the 
airplane  within  the  pilot's  clear  view) 
that  indicates  this  limitation.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  This  AD  retains  the  wing 
modification  and  repair  requirements 
from  AD  98-12-10.  This  AD  also 
incorporates  new  repetitive  inspection 
procedures,  further  reduces  the  flick 
maneuver  speed  specified  in  AD  99—21- 
23,  and  temporarily  reduces  the  load 
factor  limits  prior  to  the  initial 
inspection.  The  actions  specified  by  this 
AD  are  intended  to  provide  the  flight 
information  necessary  to  the  pilot  so 
that  excessive  speed  is  not  used  during 
aerobatic  maneuvers  and  to  detect  and 
correct  structural  cracks  in  the  wing 
spar,  which  could  result  in  the  wing 
separating  from  tlie  airplane.  Such 
failure  could  lead  to  loss  of  control  of 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
April  4,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  as  of  April  4,  2003. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  Avions  Mudry  Service 
Bulletin  CAPlOB  No.  16  (ATA  57-004), 
dated  April  27,  1992,  as  listed  in  the 
regulations  as  of  July  23,  1993  (58  FR 
31342,  June  2,  1993). 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
APEX  Aircraft,  Direction  Technique, 
Route  de  Troyes,  F21121  Darois,  France; 
telephone:  +33  (380)  356  510;  facsimile: 
+33  (380)  356  515.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  20O2-CE- 
04-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  S.M. 
Nagarajan,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4145;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  The  Direction  Generale  De 
L'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  FAA  that  it  was  receiving 
reports  of  cracks  on  the  upper  and  lower 
surfaces  of  the  wing  spar.  The  DGAC 
reported  that  the  cracking  was  occurring 
as  a  result  of  exceeding  the  load  limit 
determined  for  the  airplane,  executing 
snap  roll  maneuvers  outside  the 
envelope  for  which  the  airplane  is 
certificated,  and  experiencing  repetitive 
hard  landings.  This  1  condition  caused 
us  to  issue  AD  98-12-10,  Amendment 
39-10566  (63  FR  31104,  June  8,  1988). 
AD  98-12-10  requires  the  following  on 
Model  CAP  lOB  airplanes,  all  serial 
numbers  through  263: 
— Installing  an  inspection  opening  in 

the  wing; 
— Repetitively  inspecting  the  upper  and 

lower  wing  spars  for  structural 

cracking;  and 
— If  any  cracks  are  found,  repairing  the 

cracks. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  Avions 
Mudry  Service  Bulletin  No.  15, 
CAPlOB-5  7-003,  Revision  1,  dated 
April  3, 1996,  and  Avions  Mudry 
Service  Bulletin  CAPlOB  No.  16  (ATA 
57-004),  dated  April  27,  1992. 

The  DGAC  also  reported  that  there 
was  no  airspeed  limitation  for 
performing  flick  maneuvers  during 
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aerobatic  flight.  The  speeds  listed  in 
sections  4  and  7  of  the  CAP  lOB  flight 
manual  are  only  recommendations 
instead  of  required  speeds. 

Without  required  entry  speeds  for 
flick  maneuvers  when  performing 
aerobatic  flight,  the  pilot  could  use 
excessive  speed  and  cause  the  wing  to 
separate  fi-om  the  airplane.  This 
situation  caused  us  to  issue  AD  99-21- 
23,  Amendment  39-11368  (64  FR 
55416,  October  13, 1999).  AD  99-21-23 
requires  the  following  on  Model  CAP 
lOB  airplanes,  all  serial  numbers: 
— Restricting  the  entry  speed  for 
performing  flick  maneuvers  to  97 
knots; 
— Inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  CAP  lOB 
flight  manual;  and 
— Faoricating  and  installing  a  placard 
(in  the  cockpit  of  the  airplane  within 
the  pilot's  clear  view). 
What  has  happened  since  AD  98-12- 
10  and  AD  99-21-23  to  initiate  this 
action?  The  DGAC  notified  the  FAA  that 
an  unsafe  condition  may  still  exist  on 
all  APEX  Model  CAP  lOB  airplanes, 
which  created  the  need  to  change  AD 
98-12-10  and  AD  99-21-23.  The  DGAC 
reports  that  additional  fractures  in  the 
wing  spar  are  being  found  that  were  not 
detected  using  the  inspection 
procedures  specified  in  AD  98-12-10. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  APEX 
Model  CAP  lOB  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  2,  2002  (67 
FR  44404).  The  NPRM  proposed  to 
supersede  AD  98-12-10  and  AD  99-21- 
23  with  a  new  AD  that  would  require 
the  following: 
— Installing  an  inspecting  opening  in 

each  wing; 
— ^Temporarily  reducing  the  load  factor 
limits  imtil  completion  of  the  initial 
inspection  of  the  upper  and  lower 
surfaces  of  the  wing  spar  and  landing 
gear  attachment  blocks  and  are  found 
free  of  cracks; 
— Repetitively  inspecting  the  upper  and 
lower  surfaces  of  the  wing  spar  and 
the  landing  gear  attachment  blocks  for 
cracks; 
— Reducing  the  flick  maneuver  speed; 
— Inserting  a  copy  of  the  AD  into  the 
Limitation  Section  of  the  CAP  lOB 
flight  manual;  and 


— Fabricating  and  installing  a  placard 
that  indicates  the  flick  maneuver 
speed  in  the  cockpit  in  the  pilot's 
clear  view.  The  placard  will 
incorporate  the  following  language: 

"The  Never-Exceed  Airspeed  for 
Positive  or  Negative  Flick  Maneuvers  Is    . 
160  KM/H  (86  KTS)" 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
detected  and  corrected,  could  result  in 
structural  cracks  in  the  wing  spar, 
which  could  result  in  the  wing 
separating  from  the  airplane.  Such 
failure  could  lead  to  loss  of  control  of 
the  airplane. 

Was  the  pubUc  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Change  the 
Initial  Compliance  Time  for  Inspecting 
the  Upper  Wing  Spar  Cap,  the  Main 
Wing  Spar  Undersurface,  and  the 
Landing  Gear  Attachment  Blocks 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  initial 
inspection  compliance  time  of  within 
the  next  50  hours  TIS  after  the  effective 
date  of  this  AD  should  be  increased  to 
55  hours  TIS  to  coincide  with  French 
AD  Number  2001-616(A)  Rl,  dated  May 
29,  2002. 

What  is  FAA's  response  to  the 
concern?  We  concur  with  the 
commenter  and  will  change  the  final 
rule  AD  action  to  incorporate  this 
change. 

Comment  Issue  No.  2:  Change  the 
Repetitive  Inspection  Compliance  Time 
for  the  Landing  Gear  Attachment 
Blocks 

What  is  the  commenter's  concern? 
The  commenters  are  concerned  that 
repetitively  removing  bolts  to  inspect 
the  landing  gear  attachment  blocks  for 
cracks  accelerates  wear  by  elongating 
the  bolt  holes,  which  promotes  block 
cracking.  Requiring  repetitive 
inspections  at  intervals  not  to  exceed 
every  50  hours  time-in-service  (TIS)  will 
ultimately  do  more  harm  than  good.  The 
commenters  suggest  that  repetitive 
inspections  be  performed  at  each  annual 
inspection. 

What  is  FAA's  response  to  the 
concern?  We  partially  concur.  We  agree 
that  the  intervals  for  repetitive 


inspections  of  the  landing  gear 
attachment  blocks  should  be  increased. 
However,  we  cannot  enforce  a 
compliance  time  of  "at  each  annual 
inspection."  The  imsafe  condition  is 
directly  related  to  use  and  not  calendar 
time.  Therefore,  we  are  increasing  the 
intervals  for  repetitive  inspections  of  the 
landing  gear  attachment  blocks  to  every 
1,000  hours  TIS.- 

We  will  change  the  final  rule  AD 
action  to  incorporate  this  change. 

Comment  Issue  No.  3:  Change  the 
Repetitive  Inspection  Compliance  Time 
for  the  Upper  Wing  Spar  Cap  and  the 
Main  Wing  Spar  Undersurface 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  repetitive 
inspection  compliance  time  of  ever>'*50 
hours  TIS  after  the  initial  inspection 
should  be  increased  to  55  hours  TIS  to 
coincide  with  intermediate  inspection 
requirements  in  French  AD  Number 
2001-616(A)  Rl,  dated  May  29,  2002. 
This  is  for  the  upper  wing  spar  cap  and 
the  main  wing  spar  undersurface. 

What  is  FAA 's  response  to  the 
concern?  We  concur  with  the 
commenter  and  will  change  the  final 
rule  AD  action  to  incorporate  this 
change. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as    • 
proposed  except  for  changing  the 
compliance  time  for  the  repetitive 
inspection  intervals  and  minor  editorial 
questions.  We  have  determined  that    . 
these  changes  and  minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already  . 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
36  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  installation  of 
the  inspection  opening: 


\ 
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1  ahor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

18  workhours  x  $60  per  hour  -  $1,080  

No  parts  required  to  make  ttie  inspection  open- 
ing. 

$1,080 

$1,080x36  =  $38,880 

We  estimate  the  following  costs  to 

accomplish  the  inspection(s): 

Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

15  workhours  x  $60  per  hour  =  $300 

No  parts  required  to  perform  the  inspection 

S300 

$300  X  36  =  $10,800 

The  FAA  has  no  method  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  will 
incur  over  the  life  of  each  of  the  affected 
airplanes  so  the  cost  impact  is  based  on 
the  initial  inspection. 

The  FAA  has  no  method  of 
determining  the  number  of  repairs  each 
owner/ operator  will  incur  over  the  life 
of  each  of  the  affected  airplanes  based 
on  the  results  of  the  inspections.  We 
have  no  way  of  determining  the  number 
of  airplanes  that  may  need  such  repair. 
The  extent  of  damage  may  vary  on  each 
airplane. 

Accomplishing  the  flight  manual  and 
placard  requirements  of  this  AD  may  be 
performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  §  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7).  and 
must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  this  action  is  the 
time  it  will  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  flight  manual  and 
fabricate  and  install  the  placard. 

What  is  the  difference  between  the 
cost  impact  of  this  AD  and  the  cost 
impacts  of  AD  98-12-10  and  AD  99-21- 
23?  The  only  difference  between  this 
AD  and  AD  98-12-10  and  AD  99-21- 
23  is  the  change  of  inspection 
procedures.  The  FAA  has  determined 
that  the  costs  of  these  changes  are 
minimal  and  does  not  increase  the  cost 
impact  over  that  already  required  by  the 
previous  ADs. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  1 4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  98-12-10, 
Amendment  39-10566  (63  FR  31104, 
June  8,  1988).  and  AD  99-21-23. 
Amendment  39-11368  (64  FR  55416, 
October  13, 1999),  and  by  adding  a  new 
AD  to  read  as  follows: 

2003-04-02    Apex  Aircraft  (Avions  Mudry 
et  Cie  previously  held  type  certificate 
A36EU):  Amendment  39-13050;  Docket 
No.  20O2-CE-O4-AD;  Supersedes  AD 
98-12-10,  Amendment  39-10566,  and 
AD  99-21-23,  Amendment  39-11368. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  CAP  lOB  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specifled  by  this  AD  are  intended 
to  provide  the  flight  information  necessary  to 
the  pilot  so  that  excessive  speed  is  not  used 
during  aerobatic  maneuvers  and  to  detect  and 
correct  structural  cracks  in  the  wing  spar, 
which  could  result  in  the  wing  separating 
from  the  airplane.  Such  failure  could  lead  to 
loss  of  control  of  the  airplane. 


(d)  What  actions  must  I  accomplish  to  address  this  problem?  To  address  this  problem,  you.  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  For  CAP  10  B  airplanes,  all  serial  numt)ers 
through  263,  install  a  permanent  inspection 
opening  in  the  No.  1  wing  rib.  Inspection 
openings  are  incorporated  during  production 
for  airplanes  having  a  serial  number  of  264 
or  higher. 


Within  the  next  100  hours  time-iri-service 
(TIS)  after  July  23,  1993  (the  effective  date 
of  AD  93-10-11,  which  was  superseded  by 
AD  98-12-10),  unless  already  accom- 
plished. 


In  accordance  with  Avions  Mudry  Service  Bul- 
letin CAP10B  No.  16  ATA  (57-004),  dated 
April  27,  1992. 
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Actions 


(2)  For  all  airplanes,  accomplish  the  following: 

(i)  Restrict  the  load  factors  limitation  to  +5  & 
-  3  G's. 

(ii)  Restrict  the  entry  speed  for  perfomiing  fitek 
maneuvers  to  86  knots  through  the  incorpo- 
ration of  the  following  information  into  the 
CAP  10B  flight  manual:  "The  never-exceed 
airspeed  for  positive  or  negative  flick  maneu- 
vers is  160  km/h  (86  knots)." 

(iii)  Fabricate  a  placard  that  incorporates  the 
foltowing  words  (using  at  least  Ve-inch  letters) 
and  install  this  placard  on  the  instrument 
panel  within  the  pilot's  clear  view:  "THE 
NEVER  EXCEED  AIRSPEED  FOR  POSI- 
TIVE OR  NEGATIVE  FLICK  MANEUVERS 
IS  160  KM/H  (86  KNOTS)". 


(3)  Inspect  the  upper  wing  spar  cap,  the  main 
wing  spar  undersurface,  and  the  landing  gear 
attachment  blocks  for  cracks. 


Compliance 


Procedures 


Within  the  next  25  hours  TIS  after  April  4, 
2003  (the  effective  date  of  this  AD). 


Accomplish  the  limitations  ot  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  AD  by  inserting 
a  09py  of  the  AD  into  the  Limitations  Sec- 
tion of.  the  CAP  108  flight  manual  The 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7.  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7)  may  accomplish  this  flight 
manual  insertion  and  the  placard  require- 
ments of  paragraph  (d)(2)(iii)  of  this  AD. 
Make  an  entry  into  the  aircraft  records 
showing  compliance  with  these  portions  of 
the  AD  in  accordance  with  section  43.9  of 
tfie  Federal  Aviation  Regulations  (14  CFR 
43.9). 


(4)  If  cracks  are  found  during  any  inspection  re- 
quired in  paragraph  (d)(3)  of  this  AD,  accom- 
plish the  following: 

(i)  Obtain  a  repair  scheme  from  the  manufac- 
turer through  the  FAA  at  the  address  speci- 
fied in  paragraph  (f)  of  this  AD; 

(ii)  Incorporate  this  repair  scheme;  and 

(iii)  Tf>e  repair  scheme  will  indicate  whether  or 
not  you  may  raise  the  load  factor  limits. 


(5)  If  no  cracks  are  found  during  the  initial  in- 
spection required  in  paragraph  (d)(3)  of  this 
AD,  you  may  raise  load  factor  limits  back  to 
+6&-4.5GS. 


Initially  inspect  all  areas  within  the  next  55 
hours  TIS  after  April  4,  2003  (the  effective  ! 
date  of  this  AD).  Repetitively  inspect  the  | 
upper  wing  spar  cap  and  the  main  wing 
spar,  undersurface  thereafter  at   intervals 
not-to-exceed  55  hours  TIS. 

Repetitively  inspect  the  landing  gear  attach- 
ment blocks  thereafter  at  intervals  not-to- 
exceed  1 ,000  hours  TIS. 


Obtain  and  incorporate  the  repair  scheme 
prior  to  further  flight  after  the  inspection  in 
which  the  cracks  are  found.  Continue  to  in- 
spect as  specified  in  paragraph  (d)(3)  of 
this  AD. 


In  accordance  with  APEX  Aircraft  CAP10B— 
Upper  spar  cap  inspection  Document  No. 
1000913GB,  Revision  No.  00,  dated  Feb- 
ruary 4,  2002;  APEX  Aircraft  CAP'lOB— 
Landing  gear  attachment  blocks  inspection 
Document  No.  100091 4GB,  Revision  No. 
00,  dated  February  4,  2002:  and  APEX  Air- 
craft C API  OB — Main  spar  undersurface  in- 
spection Document  No.  1000915GB.  Revi- 
sion No.  00,  dated  Febnoary  4,  2002. 


In  accordance  with  the  repair  scheme  ot>- 
tained  from  APEX  Aircraft,  Direction  Tech- 
nique. Route  de  Troyes.  F21121,  Darois. 
France.  Obtain  this  repair  scheme  through 
the  FAA  at  the  address  specified  in  para- 
graph (f)  of  this  AD. 


Prior  to  further  flight  after  the  initial  inspection 
required  in  paragraph  (d)(3)  of  this  AD  in 
which  no  cracks  were  found. 


Not  applicable. 


Note  1:  The  service  information  specified 
in  paragraph  (d)(3)  of  this  AD  is  available  on 
CD-ROM  from  the  manufacturer.  You  may 
contact  them  at  the  address  and  phone 
number  in  paragraph  (h)  of  this  AD. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-12-10 
and  AD  99-21-23,  which  are  superseded  by 
this  AD,  are  not  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  addresi  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  S.M.  Nagarajan, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4145;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference? 

(1)  Actions  required  by  this  AD  must  be 
done  in  accordance  with  Avions  Mudry 
Service  Bulletin  CAPIOB  No.  16  (ATA  57- 
004).  dated  April  27. 1992;  APEX  Aircraft 


CAPIOB — Upper  spar  cap  inspection 
Document  No.  1000913GB,  Revision  No.  00. 
dated  February  4.  2002;  APEX  Aircraft 
CAPIOB — Landing  gear  attachment  blocks 
inspection  Document  No.  1000914GB. 
Revision  No.  00,  dated  February  4.  2002;  and 
APEX  Aircraft  CAPIOB— Main  spar 
undersurface  inspection  Docuinent  No. 
1000915GB,  Revision  No.  00.  dated  February 
4,  2002. 

(i)  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference  of 
APEX  Aircraft  CAPIOB— Upper  spar  cap 
inspection  Document  No.  1000913GB,      - 
Revision  No.  00.  dated  February  4.  2002; 
APEX  Aircraft  CAPIOB— Landing  gear 
attachment  blocks  inspection  Document  No. 
1000914GB,  Revision  No.  00,  dated  February 
4.  2002;  and  APEX  Aircraft  CAPIOB— Main 
spar  undersurface  inspection  Document  No.  . 
1000915GB.  Revision  No.  00.  dated  February 
4,  2002.  under  5  U.S.C.  552(a)  and  1  CFR  part 
51. 

(ii)  The  Director  of  the  Federal  Register 
previously  approved  the  incorporation  by 
reference  of  Avions  Mudr>'  Service  Bulletin 
CAPIOB  No.  16  (ATA  57-004).  dated  April 
27. 1992.  as  listed  in  the  regulations  as  of 
July  23.  1993  (58  FR  31342.  |une  2,  1993). 
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(2)  You  may  get  copies  from  .APEX 
AIRCRAFT,  Direction  Technique,  Route  de 
Troyes,  F21121  Darois.  France;  telephone: 
+33  (380)  ^56  510;  facsimile:  +33  (380)  356 
515.  You  may  view  copies  at  the  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
98-12-10,  Amendment  39-10566  and  AD 
99-21-23,  Amendment  39-11368. 

Nofe  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  Number  2001-616(A)  Rl,  dated 
May  29,  2002. 

(j)  When  does  this  amendment  become 
effective  .'This  amendment  becotnus  effective 
on  April  4,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
February  4,  2003. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  03-3450  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-47-AD;  Amendment 
39-13056;  AO  2003-04-08] 

RIN2120-AA64 

Airworthiness  Directives;  Piaggio  Aero 
industries  S.p.A.  Model  P-180 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Piaggio  Aero 
Industries  S.p.A.  (Piaggio)  Model  P-180 
airplanes.  This  AD  requires  you  to 
install  a  placard  on  the  inside  of  the 
lavatory  door  that  prohibits  occupying 
the  lavatory  seat  during  takeoff  and 
landing.  This  AD  also  requires  you  to 
incorporate  a  temporary  revision  into 
the  Limitations  Section  of  the  pilot 
operating  handbook/ airplane  flight 


manual  (POH/AFM).  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  this  AD 
are  intended  to  prevent  passengers  from 
occupying  the  lavatory  seat-  during 
takeofiT  and  landing.  The  lavatory/cabin 
partition  could  fail  and  lead  to 
passenger  injury  in  an  emergency 
situation. 

DATES:  This  AD  becomes  effective  on 
April  11,2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  April  11,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Piaggio  Aero  Industries  S.p.A,  Via 
Cibrario  4, 16154  Genoa,  Italy; 
telephone:  +39  010  6481  856;  facsimile: 
+39  010  6481  374.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
47-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Ente  Nazionale  per  1'  Aviazione 
Civile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 
recently  notified  FAA  of  a 
manufacturing/installation  defect  oikthe 
lavatory/cabin  partitions  on  certain 
Piaggio  Model  P-180  airplanes.  The 
lavatory/cabin  partitions  were  installed 
improperly  and  are  not  of  sufficient 
strength.  This  condition  was  found 
during  a  quality  control  inspection. 

What  is  the  potential  impact  if  FAA 
took  no  action?  Occupying  the  lavatory 
seat  during  takeoff  or  landing  could 
result  in  failure  of  the  lavatory/cabin 


partition.  Such  failure  could  result  in 
passenger  injiuy  in  an  emergency 
situation. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Piaggio  Model  P-180  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  21, 
2002  (67  FR  70187).  The  NPRM 
proposed  to  require  you  to  install  a 
j)lacard  on  the  inside  of  the  lavatory 
door  that  prohibits  occupying  the 
lavatory  seat  during  takeoff  and  landing; 
and  incorporate  a  temporary  revision 
into  the  Limitations  Section  of  the  pilot 
operating  handbook/airplane  flight 
manual  (POH/AFM). 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

•  Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition;  and 

•  Do  not  add  any  additional  biu-den 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
12  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  placard 
installation: 


Labor  cost                                                      ' 

Parts 
cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

1  workhour  x  $60  -  $60  

$20 

$80 

12  X  $80  =  $960 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is  " 
"within  the  next  30  days  after  the 


effective  date  of  thfs  AD,  unless  already 
accomplished." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  The  compliance  of  this 


AD  is  presented  in  calendar  time 
instead  of  hours  TIS  because  the 
lavatory/cabin  partitions  are  unsafe  as  a 
result  of  an  improper  installation.  The 
unsafe  condition  has  the  same  chance  of 


occurring  on  an  airplane  with  50  hoiu« 
TIS  as  it  does  for  an  airplane  with  1,000 
hoiu-s  TIS.  Therefore,  we  believe  that  a 
compliance  time  of  30  days  will: 

•  Ensxu-e  that  the  unsafe  condition 
does  not  go  undetected  for  a  long  period 
of  time  on  the  affected  airplanes;  and 

•  Not  inadvertently  groimd  any  of  the 
affected  airplanes. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  sigrtificant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference,. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  LI.S.C.  106(g).  40113.  44701'. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-04-08    Piaggio  Aero  Industries  S.p.A.: 

Amendment  39-13056:  Docket  No. 
2002-CE-t7-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  P-180  airplanes,  serial 
numbers  1002,  1004.  1006  through  1037. 
1039. 1040. 1042. 1043.  and  1045,  that  are: 

(1)  Equipped  with  a  toilet  seat;  and 

(2)  Are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  passengers  from  occupying  the 
lavatory  seat  during  takeoff  and  landing.  The 
lavatory/cabin  partition  could  fail  and  lead  to 
passenger  injury  in  an  emergency  situation. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Fabricate  a  placard  that  incorporates  the  following 
words  (using  at  least  V4-inch  black  letters  on  a 
white  background)  and  install  this  placard  on  the  in- 
side of  the  lavatory  door  in  front  of  the  lavatory 
seat:  "LAVATORY  SEAT  CANNOT  BE  OCCUPIED 
DURING  TAKEOFF  AND  LANDING". 


(2)  Incorporate  into  the  Limitations  Section  of  the  pilot 
operating  handbook/airplane  flight  manual  (POH/ 
AFM),  page  4  of  Piaggio  Alert  Service  BuHetin  No. 
ASB-80-0164.  Original  Issue:  September  10,  2001. 


Compliance 


Within  the  next  30  days  after  April 
.11,  2003  (the  effective  date  of 
this  AD),  unless  already  accom- 
plished. 


Procedures 


Within  the  next  30  days  after  April 
11,  2003  (the  effective  date  of 
this  AD),  unless  already  accom- 
plished. 


(3)  As  an  altemative  method  of  compliance  to  this 
AD,  you  may  modify  the  lavatory/cabin  partition. 


At  any  time  as  temiinating  action 
for  the  placard  and  POH/AFM 
requirements  of  this  AD. 


The  owner/operator  holding  at  least  a  private  pilot 
certificate  as  authorized  t)y  section  43  7  of  ttie 
Federal  Aviation  Regulations  (14  CFR  43  7)  may 
fabricate  and  install  the  placard  Make  an  entry 
into  the  aircraft  records  showing  compliance  with 
these  portions  of  the  AD  in  accordance  with  sec- 
tion 43.9  of  the  Federal  Aviation  Regulations  (14 
CFR  43.9). 


The  owner/operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7)  may  accom- 
plish the  POH/AFM  manual  insertion  of  this  AD. 
Make  an  entry  into  the  aircraft  records  showing 
compliance  with  these  portions  of  the  AD  in  ac- 
cordance with  section  43.&  of  the  Federal  Avia- 
tion Regulations  (14  CFR  43.9). 


In  accordance  with  Piaggio  Service  Bulletin  (Rec- 
ommended) No..  SB-80-0165,  Onginal  Issue: 
September  10,  2001. 


Note  1:  Information  about  fabricating  and 
installing  the  placard  and  the  POH/AFM 
manual  insertion  is  referenced  in  Piaggio 
Alert  Service  Bulletin  No.  ASB-80-0164, 
Original  Issued:  September  10,  2001. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  altemative  method  of 
compliance  or  adjust  the  compliance  tinie  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Manager,  Standards  Office. 


Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (al  of  this  AD. 
regardless  of  whether  it  has  bfeen  modified, 
altered,  or  repaired  in  the  area  sublect  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected-,  the  owner/operator  must 
request  approval- for  an  alternative  method  of 
cojnpliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed J)y  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(f)  Where  can  I  get  information  about  any 
already-approved  altemative  methods  of 
compliance?  ConXacX  Doug  Rudolph. 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  anv  service  bulletins  incorporated 
into  this  AD  by  reference?  The  POH/ AM 
requirements  of  this  AD  must  be  done  in 
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accordance  with  Piaggio  Alert  Service 
Bulletin  No.  ASB-8CM)164,  Original  Issue: 
September  10,  2001.  The  procedures  for 
accomplishing  the  optional  modification  of 
this  AD  are  contained  in  Piaggio  Service 
Bulletin  (Recommended)  No.  SB-80-0165. 
Original  Issue:  September  10,  2001.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  Piaggio  Aero  Industries  S.p.A,  Via 
Cibrario  4, 16154  Genoa,  Italy:  telephone: 
+39  010  6481  856;  facsimile:  +39  010  6481. 
You  may  view  copies  at  the  FAA.  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  Number  2001-513,  dated 
November  30,  2001. 

(i)  When  does  this  amendment  become 
effective  7  This  amendment  becomes  effective 
on  April  11,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
February  10.  2003. 
Michael  Gallagher,  % 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-3870  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-45-AD;  Amendment 
39-13053;  AD  2003-04-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Robinson  Helicopter  Company  (RHC) 
Model  R44  helicopters  that  requires 
inspecting  the  tail  rotor  pitch  control 
assembly  for  roughness  or  binding  of  the 
pitch  control  bearings  (bearings)  by 
hand-rotating  the  pitch  control  bearing 
housing  (housing).  If  the  housing  does 
not  rotate  freely,  the  AD  requires 
replacing  the  unairworthy  pitch  control 
assembly  with  an  airworthy  unit.  This 
amendment  is  prompted  by  reports  of 
failure  of  the  tail  rotor  pitch  control 
assembly  due  to  improperly  lubricated 
bearings  on  the  RHC  Model  R22 
helicopters.  Although  there  have  been 
no  reported  failures  on  the  RHC  Model 
R44  helicopters,  the  design  of  the  tail 


rotor  pitch  control  assembly  makes  it 
susceptible  to  the  same  failures  as  have 
occurred  on  the  Model  R22  helicopters. 
The  actions  specified  by  this  AD  are 
intended  to  detect  corrosion  of  the 
bearings  and  to  prevent  bearing  failure 
and  subsequent  loss  of  directional 
control  of  the  helicopter. 

DATES:  Effective  March  26.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  26, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Robinson  Helicopter  Company, 
2901  Airport  Drive,  Torrance,  California 
90505,  telephone  (310)  539-0508,  fax 
(310)  539-5198.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin.  Aviation  Safety  Engineer.  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramoiuit  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232.  fax 
(562)627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified 
helicopters  was  published  in  the 
Federal  Register  on  September  10.  2002 
(67  FR  57351).  That  action  proposed 
inspecting  the  pitch  control  assembly 
for  roughness  or  binding  of  the  bearings 
by  hand-rotating  the  housing  and  if  the 
housing  does  not  rotate  freely,  replacing 
each  unairworthy  pitch  control 
assembly  with  an  airworthy  unit. 

The  FAA  has  reviewed  RHC  Service 
Bulletin  SB-43A,  Revision  A.  dated 
June  10.  2002  (SB),  which  describes 
procedures  for  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  bearings  by  hand-rotating 
the  housing.  If  the  housing  does  not 
rotate  freely,  the  SB  specifies  replacing 
each  unairworthy  pitch  control 
assembly,  part  number  (P/N)  A031-1, 
with  an  airworthy  unit  in  accordance 
with  the  maintenance  manual. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  the  manufactuirer. 
requests  a  change  to  the  summary 
information  to  indicate  that  bearing 
failures  have  been  reported  only  on  RHC 
Model  R22  helicopters,  and  there  are  no 
reports  of  failed  bearings  on  Model  R44 


helicopters.  The  FAA  agrees  and  has 
changed  the  preamble  information  to 
indicate  that  the  bearing  failures  have 
occurred  on  the  RHC  Model  R22 
helicopters  only. 

The  same  commenter  requests  a 
change  to  the  summary  and  the 
discussion  sections  to  revise  the  failure 
sequence  to  indicate  that  bearing  failiue 
could  result  in  loss  of  tail  rotor  thrust 
requiring  a  power-off  landing.  The 
commenter  states  that  in  all  three  of  the 
bearing  failures,  the  failed  bearing 
caused  the  pitch  control  linkage  to  fail 
and  the  tail  rotor  to  go  to  flat  pitch  but 
none  of  the  failures  resulted  in  an 
accident.  The  commenter  also  states  that 
there  was  no  breakup  of  the  tail  rotor 
assembly,  no  tail  rotor  contact  of  the 
tailboom,  and  no  loss  of  control 
resulting  in  an  accident.  The  FAA 
agrees  that  the  failed  bearing  has  not 
resulted  in  breakup  of  the  tail  rotor 
assembly  and  contact  with  the  tailboom, 
and  the  likelihood  of  such  a  breakup 
and  contact  with  the  tailboom  may  be 
remote.  Therefore,  we  have  removed  the 
reference  to  the  breakup  of  the  tail  rotor 
assembly  and  contact  with  the  tailboom 
from  the  failure  sequence.  We  do  not 
agree  that  the  failure  sequence  should 
state  that  bearing  failtire  could  result  in 
loss  of  tail  rotor  thrust  requiring  a 
power-off  landing.  The  loss  of 
directional  control  associated  with  this 
type  of  failure  could  result  in  loss  of 
control  of  the  helicopter,  and  a 
successful  power-off  landing  may  not  be 
possible.  The  term  "loss  of  control  of 
the  helicopter",  however,  may  be 
understood  to  mean  an  almost  certain 
catastrophic  event,  such  as  loss  of  cyclic 
or  pitch  control.  That  is  not  our  intent 
when  we  use  the  failure  sequence  in  our 
AD's.  That  sequence  states  what  could 
happen  not  necessarily  what  will 
happen.  Oiu'  intent  is  to  convey  the 
sequence  of  events  that  we  intend  to 
prevent  by  issuing  the  AD  to  correct  the 
unsafe  condition.  Therefore,  we  have 
changed  tlie  failure  sequence  to  state 
that  loss  of  "directional"  control  can 
result. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  described  previously.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  this  AD  will 
affect  440  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  2.3  work 
hours  per  helicopter  to  inspect  and 
replace  each  pitch  control  assembly, 
and  that  the  average  labor  rate  is  $60  per 
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work  hour.  Required  parts  will  cost 
approximately  $1145  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $564,520.  assuming  the 
pitch  control  assembly  is  replaced  on 
the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  xmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-05    Robinson  Helicopter  Company: 

Amendment  39-13053.  Docket  No. 

2001-SW-45-AD. 
Applicability:  Model  R44  helicopters,  up  to 
and  including  serial  number  1208,  except 
serial  numbers  1143,  1165,  1183, 1189.  1192. 
1196. 1197,  1198,  1200.  1203,  and  1204,  with 
pitch  control  assembly,  part  number  (P/N) 
C03 1-1,  Revision  G  or  prior,  installed, 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  corrosion  of  a  tail  rotor  pitch 
control  bearing  (bearing)  and  to  prevent 
bearing  failure  and  subsequeiit  loss  of 
directional  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  20  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  300 
hours  TIS  or  12  months,  whichever  occurs 
first,  inspect  the  pitch  control  assembly  for 
roughness  or  binding  of  the  pitch  control 
bearings  by  hand  rotating  the  pitch  control 
bearing  housing  (housing)  in  accordance  with 
Robinson  Helicopter  Company  Service 
Bulletin  SB-43A,  Revision  A.  dated  June  10, 
2002.  If  the  housing  does  not  rotate  freely, 
before  further  flight,  replace  the  unairworthy 
pitch  control  assembly  with  an  airworthy 
unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
cdmpliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  vyhere 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  of  the  pitch  control 
assembly  shall  be  done  in  accordance  with 
Robinson  Helicopter  Company  Service 
Bulletin  SB-43A,  Revision  A,  dated  June  10, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Robinson  Helicopter  Company,  2901 
Airport  Drive,  Torrance,  California  90505, 
telephone  (310)  539-0508,  fax  (310)  539- 
5198.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SXieel,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  26,  2003. 


Issued  in  Fort  Worth,  Texas,  on  February 
6.2003.    . 
David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-3773  Filed  2-18-03;  8:45  am] 
BiLUNG  COOe  4910-19-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2001-SW-44-AD;  Amendment 
39-13052;  AD  2003-04-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

agency:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  eiirworthiness  directive  (AD)  for 
Robinson  Helicopter  Company  (RHC) 
Model  R22  helicopters  that  requires 
inspecting  the  tail  rotor  pitch  control 
assembly  for  roughness  or  binding  of  the 
pitch  control  bearings  (bearings)  by 
hand-rotating  the  pitch  control  bearing 
housing  (housing).  If  the  housing  does 
not  rotate  freely,  the  AD  requires 
replacing  the  unairworthy  pitch  control 
assembly  with  an  airworthy  unit.  This 
amendment  is  prompted  by  reports  of 
failure  of  the  tail  rotor  pitch  control 
assembly  due  to  improperly  lubricated 
bearings  on  the  RHC  Model  R22 
helicopters.  The  actions  specified  by 
this  AD  are  intended  to  detect  corrosion 
of  the  bearings  and  to  prevent  bearing 
failiu«  and  subsequent  loss  of 
directional  control  of  the  helicopter. 

DATES:  Effective  March  26,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  26, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Robinson  Helicopter  Company, 
2901  Airport  Drive,  Torrance,  California 
90505,  telephone  (310)  539-0508,  fax 
(310)  539-5198.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
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Office,  Airframe  Branch,  3960 
Paramount  Blvd..  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified 
helicopters  was  published  in  the 
Federal  Register  on  September  10,  2002 
(67  PR  57349).  That  action  proposed 
inspecting  the  pitch  control  assembly  to 
determine  roughness  or  binding  of  the 
bearings  by  hand-rotating  the  housing.  If 
the  housing  does  not  rotate  freely,  it 
proposed  replacing  each  unairworthy 
pitch  control  assembly  with  an 
airworthy  unit. 

The  FAA  has  reviewed  RHC  Service 
Bulletin  SB-90A,  Revision  A,  dated 
June  10.  2002  (SB),  which  describes 
procedures  for  inspecting  the  pitch 
control  assembly  to  determine 
roughness  or  binding  of  the  bearings  by 
hand-rotating  the  housing.  If  the 
housing  does  not  rotate  freely,  the  SB 
specifies  replacing  each  unairworthy 
pitch  control  assembly,  part  number  (P/ 
N)  A031-1,  with  an  airworthy  unit  in 
accordance  with  the  maintenance 
manual. . 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  the  manufacturer, 
requests  a  change  to  the  summary 
information  to  indicate  that  bearing 
failures  have  been  reported  only  on  RHC 
Model  R22  helicopters,  and  they  have 
received  no  reports  of  failed  bearings  on 
Model  R44  helicopters.  The  FAA  agrees 
and  has  changed  the  summary  to 
indicate  that  the  bearing  failures  have 
occurred  on  the  RHC  Model  R22 
helicopters  only, 

The  same  commenter  requests  a 
change  to  the  summary  and  the 
discussion  sections  to  revise  the  failure 
sequence  to  indicate  that  bearing  failure 
could  result  in  loss  of  tail  rotor  thrust 
requiring  a  power-off  landing.  The 
commenter  states  that  in  all  three  of  the 
bearing  failures,  the  failed  bearing 
caused  the  pitch  control  linkage  to  fail 
and  the  tail  rotor  to  go  to  flat  pitch,  but 
none  of  the  failures  resulted  in  an 
accident.  The  commenter  also  states  that 
there  was  no  breakup  of  the  tail  rotor 
assembly,  no  tail  rotor  contact  of  the 
tailboom,  and  no  loss  of  control 
resulting  in  an  accident.  The  FAA 
agrees  that  the  failed  bearing  has  not 
resulted  in  breakup  of  the  tail  rotor 
assembly  and  contact  with  the  tailboom, 
and  the  likelihood  of  such  a  breakup 
and  contact  with  the  tailboom  may  be 
remote.  Therefore,  we  have  removed  the 


reference  to  the  breakup  of  the  tail  rotor- 
assembly  and  contact  with  the  tailboom 
from  the  failure  sequence.  We  do  not 
agree  that  the  failure  sequence  should 
state  that  bearing  failure  could  result  in 
loss  of  tail  rotor  thrust  requiring  a 
power-off  landing.  The  loss  of 
directional  control  associated  with  this 
type  of  failure  could  result  in  loss  of 
control  of  the  helicopter,  and  a 
successful  power-off  landing  may  not  be 
possible.  The  term  "loss  of  control  of 
the  helicopter",  however,  may  be 
understood  to  mean  an  almost  certain 
catastrophic  event,  such  as  loss  of  cyclic 
or  pitch  control.  That  is  not  our  intent 
when  we  use  the  failing  sequence  in  our 
AD's.  That  sequence  states  what  could 
happen  not  necessarily  what  will 
happen.  Our  intent  is  to  convey  the 
sequence  of  events  that  we  intend  to 
prevent  by  issuing  the  AD  to  correct  the 
unsafe  condition.  Therefore,  we  have 
changed  the  failure  sequence  to  state    , 
that  loss  of  "directional"  control  can    • 
result. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  described  previously.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  this  AD  will 
affect  1300  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  2.3  work 
hours  per  helicopter  to  inspect  and 
replace  each  pitch  control  assembly, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $800  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,219,400,  assuming 
the  pitch  control  assembly  is  replaced 
on  the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  Various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the  • 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorit>'  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-04    Robinson  Helicopter  Company: 

Amendment  39-13052.  Docket  No. 
2001-SW-44-AD. 

Applicability:  Model  R22  helicopters,  up  to 
and  including  serial  number  3328,  except 
serial  numbers  3167,  3326,  and  3327.  with 
pitch  control  assembly,  part  number  (P/N) 
A031-1,  Revision  )  or  prior,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
allured,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  th%  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  corrosion  of  a  tail  rotor  pitch 
control  bearing  (bearing)  and  to  prevent 
bearing  failure  and  loss  of  directional  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  20  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  300 
hours  TIS  or  12  months,  whichever  occurs 
first,  inspect  the  pitch  control  assembly  for 
roughness  or  binding  of  the  pitch  control 
bearings  by  hand-rotating  the  pitch  control 
bearing  housing  (housing)  in  accordance  with 
Robinson  Helicopter  Company  Service 
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Bulletin  SB-90A.  Revision  A.  dated  June  10, 
2002.  If  the  housing  does  not  rotate  jteely, 
before  further  flight,  replace  the  unairworthy 
pitch  control  assembly  with  an  airworthy 
unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
iised  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  of  the  pitch  control 
assembly  shall  be  done  in  accordance  with 
Robinson  Helicopter  Company  Service 
Bulletin  SB-90A,  Revision  A.  dated  June  10, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Robinson  Helicopter  Company,  2901 
Airport  Drive,  Torrance,  California  90505, 
telephone  (310)  539-0508.  fax  (310)  539- 
5198.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  26.  2003. 

Issued  in  Fort  Worth,  Texas,  on  February 
6,  2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-3772  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Dociiet  No.  FAA-2002-1407S;  Airspace 
Docket  No.  02-AAL-7] 

Establishment  of  Class  E  Airspace; 
Wasilla,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  FAA  published  in  the 
Federal  Register  of  January  2,  2003  (68 
FR  44),  Docket  Number  FAA  2002- 
14075;  Airspace  Docket  Number  02- 
AAL-7,  a  final  rule  for  the 
establishment  of  Class  E  Airspace  for  ~ 


the  Wasilla  Airport,  AK.  The 
coordinates  of  the  Airport  Reference 
Point  (ARP)  for  the  Wasilla  Airport  were 
wrong.  This  action  corrects  the 
coordinates. 

EFFECTIVE  DATE:  0901  UTC,  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  Operations  Branch,  AAL- 
538,  Federal  Aviation  Administration, 
222  West  7th  Avenue,  Box  14, 
Anchorage.  AK  99513-7587;  telephone 
number  (907)  271-2796;  fax:  (907)  271- 
2850;  e-mail:  Denril.ctr.Bergt@faa.gov. 
Internet  address:  http:// 
www.alaska  .faa  .gov I  a  t. 

SUPPLEMENTARY  INFORMATION:  Federal 
Register  Document  02-33129,  Docket 
Number  FAA  2002-14075;  Airspace 
Docket  Number  02-AAL-7,  published 
on  January  2,  2003  (68  FR  44) 
established  the  Class  E  airspace  area  at 
Wasilla,  AK.  The  coordinates  for  the 
ARP  read  "Wasilla  Airport,  AK  (lat.  61° 
34'  08"  N,  long.  149°  32'  25"  W)."  This 
should  read  "Wasilla  Airport,  AK  (lat. 
61°  34'  17"  N,  long.  149°  32'  26"  W)." 
This  action  corrects  the  coordinates  that 
were  wrong. 

Correction  to  Final  Rule  - 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Wasilla  Airport,  AK 
as  published  in  the  Federal  Register  (68 
FR  44),  and  in  corporated  by  reference 
in  14  CFR  71.1,  is  corrected  as  follows: 

§71.1    [Corrected] 

In  the  rule  FR  Document  02-33129, 
published  on  January  2,  2003  make  the 
following  correction  to  page  45. 


AAL  AK  E5  Wasilla,  AK  [Corrected] 

Wasilla  Airport,  AK 

(Ut.  61°  34'  17"  N.,  long.  149°  32'  26"  W.)    " 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Wasilla  Airport  excluding  Big 
Lake  Class  E  Airspace. 

***** 

Issued  in  Anchorage,  AK,  on  February  5, 
2003. 

Trent  S.  Cummings, 
Manager,  Air  Traffic  Division,  Alaskan 
Region. 
[FR  Doc.  03-3962  Filed  2-18-03;  8:45  am] 

BILLING  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14428:  Airspace 
DocketNo.  03-ACE-8] 

Modification  of  Class  E  Airspace; 
Ankeny,  lA. 

agency:  Federal  Aviation        ^ 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Ankeny,  lA  revealed  a 
discrepancy  in  the  Ankeny  Regional 
Airport,  LA  airport  reference  point  used 
in  the  legal  description  for  the  Ankeny, 
LA  Class  E  airspace.  This  action  corrects 
the  discrepancy  by  modifying  the 
Ankeny,  lA  Class  E  airspace  and  by 
incorporating  the  current  Ankeny    . 
Regional  Airport,  LA  airport  reference 
point  in  the  Class  E  airspace  legal 
description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14428/ 
Airspace  Docket  No.  03-ACE-8,  at  the 
beginning  of  your  comments.  You  may 
also  submit  conunents  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal,   , 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106:  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
at  Ankeny,  LA.  It  incorporates  the 
current  airport  reference  point  for 
Ankeny  Regional  Airport,  LA  and  brings 
the  legal  description  of  this  airspace 
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area  into  compliance  with  FAA  Order 
74Q0.2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K. 
dated  August  30,  2002,  and  effective 
September  16.  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environment,  and  energy-related  aspects 
of  the  proposal.  Communications 
should  identify  both  docket  numbers 
and  be  submitted  in  triplicate  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
14428/ Airspace  Docket  No.  03-ACE-8". 


The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative,^ 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Ankeny,  lA 

Ankeny  Regional  Airport,  I A 
(Lat.  41°41'28'N..  long.  gS'-SS'sg'W.) 
COSED  Waypoint 


(Lat.  41°46'40"N..  long.  93°33'.59"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Ankeny  Regional  Airport,  and  within  2 
miles  each  side  of  the  045°  bearing  from  the 
airport  extending  from  the  7-mile  radius  to 
8.9  miles  northeast  of  the  airport,  and  within 
2  miles  each  side  of  the  015"  bearing  from 
COSED  Waypoint  to  5.8  miles  northeast  of 
the  waypoint,  excluding  that  portion  within 
the  Des  Moines.  lA,  Class  C  and  E  airspace 
areas. 
***** 

Issued  in  Kansas  City,  MO  on  February  5, 
2003. 
Herman  J.  Lyons,  |r.. 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-3967  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14426;  Airspace 
Doclcet  No.  Oa-ACE-6] 

Modification  of  Class  E  Airspace; 
Let>anon,  MO 

agency:  Federal  Aviation 
Administration  (FAA)DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Lebanon,  MO  has  revealed 
discrepancies  in  the  Lebanon,  Floyd  W. 
Jones  Airport,  MO  airport  reference 
point  used  in  the  legal  description  for 
the  Class  E  airspace.  This  action  corrects 
those  discrepancies  by  incorporating  the 
current  Lebanon,  Floyd  W.  Jones 
Airport,  MO  airport  reference  point  in 
the  Class  E  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14426/ 
Airspace  Docket  No.  03-ACE-6,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
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1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  Class 
Class  E  airspace  at  Lebanon,  MO.  It  also 
brings  the  legal  descriptions  of  this 
airspace  area  into  compliance  with  FAA 
Order  7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  ft'om  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comments  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiue  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  su^it 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  ase  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commiuiications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14426/ Airspace 
Docket  No.  03-ACE.-6."  The  postcard 
will  be  date/time  stamped  and  retxu-ned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant' 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  Theeuthority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  MO  E5  Lebanon,  MO 

Lebanon,  Floyd  W.  Jones  Airport,  MO 
(Ut.  37°38'54''  N.,  long.  92°39'09''  W.) 

Lebanon  NDB.  MO 

(Lat.  37°34'1 7"  N.,  long.  92°39'30"  W.) 

That  airspace  extending  upward  form  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Floyd  W.  Jones  Airport  and  within 
2.6  miles  each  side  of  the  184°  bearing  from 
the  Lebanon  NDB  extending  from  the  6.5- 
mile  radius  to  9.5  miles  south  of  the  airport. 
***** 

Issued  in  Kansas  City.  MO,  on  February  5, 
2003. 

Herman  ).  Lyons,  Jr. 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-3968  Filed  2-18-03;  8:45  ami 
BILLMG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

{Docket  No.  FAA-2003-14427;  Airspace 
Docket  No.  03-ACE-7] 

Modification  of  Class  E  Airspace; 
Ames,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  An  examination  of  controlled 
airspace  for  Ames,  lA  has  revealed  a 
discrepancy  in  the  Ames  Mimicipal 
Airport,  I A  airport  reference  point  used 
in  the  legal  description  for  the  Ames,  lA 
Class  E  airspace.  Additional 
discrepancies  were  identified  in  the 
name  and  location  of  the  NDB  ser\'ing 
Ames  Municipal  Airport.  This  action 
corrects  these  discrepancies  by 
modifying  the  Ames  lA  Class  E  airspace 
and  by  incorporating  the  current  Ames 
Municipal  Airport,  lA  airport  reference 
point  and  the  correct  name  and  location 
of  the  NDB  in  the  Class  E  airspace  legal 
description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 
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ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14427/ 
Airspace  Docket  No.  03-ACE-7.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
ofHce  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329+2525. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
at  Ames,  lA.  It  incorporates  the  current 
airport  reference  point  for  Ames 
Mimicipal  Airport,  LA,  corrects  the 
name  and  location  of  the  NDB  serving 
Ames  Municipal  Airport  and  brings  the 
legal  description  of  this  airspace  area 
into  compliance  with  FAA  Order 
7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 


Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14427/ Airspace 
Docket  No.  03-ACE-7"  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (EKDT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).Adoption  of  the 
Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40129;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended]; 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Ames,  lA 

Ames  Municipal  Airport,  lA 

(Lat.  41°59'-31'  N.,  long.  93°37'19"  W.) 
Merle  NDB 
(Lat.  41°54'10''N..  long.  93''39'33"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Ames  Municipal  Airport,  and 
within  2.1  miles  each  side  of  the  197°  bearing 
from  the  Merle  NDB  extending  from  the  6.6- 
mile  radius  to  7.4  miles  south  of  the  airport, 
and  within  2  miles  each  side  of  the  136° 
bearing  from  the  airport  extending  from  the 
6.6-mile  radius  to  10  miles  southeast  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  February  5, 
2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-3969  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  F AA-2002-1 341 3;  Airspace 
Docket  No.  02-ACE-6] 

Realignment  of  Federal  Airways  V-72 
and  V-289;  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  Rule,  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  January  16,  2003  (68  FR  2187).  In 
that  rule,  the  radials  for  Federal  Airway 
72  {V-72)  and  Fedesal  Airway  289  (V- 
289)  northeast  of  the  Dogwood,  MO, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  were  inadvertently 
published  in  magnetic  values  rather 
than  the  true  radials.  This  action 
corrects  that  error. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On 
January  16,  2003,  Airspace  Docket  No. 
02-ACE-06  (68  FR  2187),  was 
published  amending  the  legal 
description  of  V-72  and  V-289.  The 
descriptions  inadvertently  provided 
magnetic  values  for  the  coordinates 
rather  than  the  true  radials.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
descriptions  for  V-72  and  V-289,  as 
published  in  the  Federal  Register  on 
January  16,  2003,  (68  FR  2187),  and 
incorporated  by  reference  in  14  CFR 
71.1,  is  corrected  as  follows: 

§71.1     [Corrected] 

On  page  2188,  correct  the  legal 
descriptions  of  V-72  and  V-289,  to  read 
as  follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 

Airways 

***** 

V-72     [Revised] 

From  Razorback,  AR.  Dogwood,  MO;  INT 
Dogwood  058°  and  Maples,  MO,  236°  radials; 
Maples;  Farmington,  MO;  Centralia,  IL;  Bible 
Grove,  IL;  Mattoon,  IL;  to  Bloomington,  IL.- 
From  Rosewood,  OH;  Mansfield,  OH;  INT 
Mansfield  098°  and  Akron,  OH,  233°  radials: 
Akron;  Youngstown,  OH;  Tidioute,  PA; 
Bradford,  PA;  INT  Bradford  078°  and  Elmira. 
NY,  252°  radials;  Elmira;  Binghampton,  NY; 
Rockdale.  NY;  Albany.  NY;  Cambridge,  NY; 
INT  Cambridge  063°  and  Lebanon,  NH,  214° 
radials;  to  Lebanon. 


V-289    (Revised) 

From  Beaumont,  TX;  INT  Beaumont  323°  and 
Lufkin,  TX.  161°  radials;  Lufkin;  Gregg 
County.  TX;  Texarkana,  AR;  Fort  Smith.  AR; 


Harrison.  AR;  Dogwood.  MO;  INT  Dogwood 
058°  and  Maples,  MO,  236°  radials;  INT 
Maples  236°  and  Vichy.  MO,  204°  radials;  to 
Vichy. 
**.*** 

Issued  in  Washington,  DC,  on  February  5, 
2003. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
|FR  Doc.  03-3963  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  491»-1»-l» 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  73 

[Docket  No.  FAA-2003-14369;  Airspace 
Docket  No.  03-AWA-1] 

RIN2120-AA66 

Revision  of  Prohibited  Area  P-49 
Crawford;  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  modifies 
Prohibited  Area  49  (P-49),  over  the 
President  of  the  United  States'  residence 
at  Crawford,  TX.  The  FAA  is  modifying 
this  airspace  to  enhance  security  in  the 
immediate  vicinity  of  the  presidential 
residence,  and  to  assist  the  United 
States  Secret  Service  (USSS)  in 
accomplishing  its  mission  of  providing 
security  for  the  President  of  the  United 
States. 

EFFECTIVE  DATE:  0901  UTC,  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC,  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 


History 

On  January  6,  2003,  the  USSS 
requested  that  the  FAA  modify  the 
current  description  of  P-49,  to  enhance 
the  level  of  security  provided  for  the 
President.  Specifically,  the  USSS 
requested  that  we  relocate  the  center  of 
the  prohibited  area. 

Under  the  provision  of  §  73.83  of  Title^ 
14  Code  of  Federal  Regulations  (14  CFR) 
part  73  (part  73),  no  person  may  operate 
an  aircrSt  within  that  area  without 
permission  from  the  using  agency.  This 
action  responds  to  that  request. 


The  Rule 

This  amendment  to  14  CFR  part  73 
modifies  P-49,  Crawford,  TX.  Currently, 
the  prohibited  area  extends  from  the 
suriface  to  5,000  feet  above  mean  sea 
level  (MSL)  within  a  3-nautical  mile 
(NM)  radius  of  latitude  31°34'57''  N., 
longitude  97°32'37''  W.  This  action 
relocates  the  center  of  the  prohibited 
area  approximately  one-half  nautical 
mile  east-southeast  of  its  current 
location  to  latitude  3r34'45''  N.. 
longitude  97°32'00'  W.  This  action  is  a 
minor  modification  of  the  center 
coordinates  for  the  airspace  area.  Flight 
within  this  area  is  prohibited  unless 
permission  is  obtained  from  the  using 
agency.  Because  of  the  immediate  Heed 
to  enhance  the  security  of  the  President, 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  impracticable. 

Section  73.89  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8K, 
dated  September  26,  2002.    . 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "signfficant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
imder  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procediu«s 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 
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PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§73.89    [Amended] 

2.  §  73.89  is  amended  as  follows: 


P-49    Crawford.  TX  (Amended] 

By  removing  "Boundaries.  That  airspace 
within  a  3  NM  radius  of  lat.  31°34'57'' 
N.,  long.  97°32'37''  W."  and  substituting 
"Boundaries.  That  airspace  within  a  3 
NM  radius  of  lat.  31°34'45''  N..  long. 
97°32'00''  W.."  in  its  place. 


Issued  in  Washington,  DC,  on  February  6, 
2003. 

Reginald  C.  Matthews. 
Manager,  Airspace  and  Rules  Division. 
IFR  Doc.  03-3964  Filed  2-18-03;  8:45  ami 
atLutta  cooe  49i»-i3-p 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30354;  Amdt.  No.  440] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 


provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  March  20. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Fate,  Flight  Procedure 
Standards  branch  (AMCAFS-420). 
Flight  technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
Systems,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reason  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  change  and 
safety  in  air  commerce,  I  find  that  notice 


and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 
Airspace,  Navigation  (Air). 

Issued  in  Washington,  DC.  on  February  10, 
2003. 
James ).  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113.  40114,  40120,  44502,  44514,  44719. 
44721. 

PART  95— {AMENDED] 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  440  Effective  Date  March/20/2003] 


From 

To 

MEA 

t 

S  95.6001  Victor  Routes-U.S. 
S  95.6072  VOR  Federal  Airway  72  Is  Amended  to  Read  in  Part 

Dogwood.  MO  VORTAC  

Gobey,  MO  Fix 

Gobev  MO  Fix                               

3,400 

l^aoles  MO  VORTAC 

3.400 

195.6142  VOR  FMleral  Airway  142  is  AmendMl  to  Read  in  Part 

Malad  City,  ID  VOR/DME  . 

Fort  Bridger.  WY  VOR/DME 

12.000 
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Revisions  to  IFR  Altitudes  and  Changeover  Points— Continued 

-     [Amendment  440  Effective  Date  March/20/2003] 


From 


To 


MEA 


§95.6289  VOR  Federal  Airway  289  is  Amended  to  Read  in  Part 


Dogwood,  MO  VORTAC 

GOBEY,  MO  FIX 

Pekle,  MO  FIX 


GOBEY,  MO  FIX  

Pekle,  MO  FIX  

Vichy,  MO  VOR/DME 


3,400 
3,400 
3,000 


(FR  Doc.  03-3970  Filed  2-12-03;  8:45  am] 

BIUJNG  CODE  4910-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  349 
[Doclcet  No.  03r4-0008] 
RIN0910-AA01 

Ophthalmic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final 
Monograph;  Technical  Amendment 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  conditions 
under  which  over-the-counter  (OTC) 
ophthalmic  drug  products  are  generally 
recognized  as  safe  and  effective  and  not , 
misbranded.  This  amendment  clarifies 
the  active  ingredient  in  OTC  eyewash 
drug  products  and  the  labeling  of  the 
active  ingredient  and  its  purpose.  This 
final  rule  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Effective  Date:  This  rule  is 
effective  March  2 1 .  2003 . 

Compliance  Dates:  The  compliance 
dates  are  either  February  21.  2005,  or 
the  date  of  the  first  major  labeling 
revision  after  the  effective  date  of  March 
21,.  2003. 

Comment  Dates:  Submit  written  or 
electronic  comments  by  April  21.  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  ManagemAit  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.  f da  .gov/dockets/ecomm  en  ts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow.  Center  for  Drug 
Evaluation  and  Research  {HFD-560). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-2307. 


SUPPLEMENTARY  information:  ^ 

I.  Background 

In  the  Federal  Register  of  March  4, 
1988  (53  FR  7076),  FDA  issued  a  final 
monograph  for  OTC  ophthalmic  drug 
products  (part  349  (21  CFR  part  349)). 
Section  349.20  of  that  monograph  states 
that  eyewashes  contain  water,  tonicity 
agents  to  establish  isotonicity  with  tears, 
agents  for  establishing  pH  and  buffering 
to  achieve  the  same  pH  as  tears,  and  a 
suitable  preservative  agent. 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254),  FDA  issued  a  final 
rule  establishing  standardized  format 
and  content  requirements  for  the 
labeling  of  OTC  drug  products  {§  291.66 
(21  CFR  201.66)).  Section  201.66(c)(2) 
requires  the  labeling  to  state  the 
established  name  of  each  active 
ingredient  and  the  quantity  in  each 
dosage  unit  stated  in  the  directions' for 
use.  Section  201.66(c)(3)  requires  the 
labeling  to  state  the  piupose  of  each 
active  ingredient,  which  is  the  general 
pharmacological  category  or  the 
principal  intended  action  of  the  drug. 
When  an  OTC  drug  monograph  contains 
a  statement  of  identity,  the 
pharmacological  action  described  in  the 
statement  of  identity  shall  also  be  stated 
as  the  purpose  of  the  active  ingredient. 
Section  201.66(c)(8)  requires  a  listing  of 
the  established  name  of  each  inactive 
ingredient. 

n.  Clarification 

Manufactiirers  of  OTC  eyewash  drug 
products  have  requested  clarification  on 
how  to  list  the  active  and  inactive 
ingredients  for  these  products  to  comply 
with  §  201.66(c)(2)  and  (c)(8).  The 
agency  has  determined  that  the  active 
ingredient  of  these  eyewash  drug 
products  is  water,  and  that  tonicity, 
hydrogen-ion  concentration  (pH)  and 
buffering,  and  preservative  agents 
should  be  listed  as  inactive  ingredients.- 
Based  on  the  statement  of  identity  in 
§  349.78(a),  the  agency  has  also 
determined  that  the  purpose  of  the 
water  may  be  stated  as  either  "eyewash" 
or  "eye  irrigation." 

Section  502(e)(l)(A)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
352(e)(l)(A)(i))  (the  act)  requires  the 


label  of  a  drug  to  bedr  the  established 
name  of  the  drug  to  the  exclusion  of  any 
other  nonproprietary  name  (except  the 
applicable  systematic  chemical  name  or 
the  chemical  formula).  The  established 
name  of  the  drug  is  defined  as 

*   *   "(A)  the  applicable  official  name 
designated  pursuant  to  section  508  (of  the 
act],  or  (B)  if  there  is  no  such  name  and  such 
drug,  or  such  ingredient,  is  an  article 
recognized  in  an  official  compendium,  then 
the  official  title  thereof  in  such  compendium, 
or  (C)  if  neither  clause  (A)  nor  clause  (B)  of 
this  subparagraph  applies,  then  the  common 
or  usual  name,  if  any,  of  such  drug  or  of  such 
ingredient  *  *  *. 
(21  U.S.C.  352(e)(3)) 

Section  508  of  the  act  (21  U.S.C.  358) 
authorizes  FDA  to  designate  an  official 
name  for  any  drug  if  FDA  determines 
"that  such  action  is  necessary  or 
desirable  in  the  interest  of  usefulness 
and  simplicity"  (21  U.S.C.  358(a)).  FDA 
does  not,  however,  routinely  designate 
official  names  for  drug  products  under 
section  508  of  the  act  (21  CFR  299.4(e)). 
In  the  absence  of  designation  by  FDA  of 
an  official  name,  interested  persons  may 
rely  on  the  current  compendial  name  as 
the  estabhshed  name  (§  299.4(e)).  FDA 
has  not  designated  an  official  name  for 
water.  The  current  compendial  name  for 
water  is  "purified  water,"  which  should 
appear  in  product  labeling. 

m.  The  Technical  Amendment 

The  agency  is  revising  §  349.20  to 
state:  "The  active  ingredient  of  the 
product  is  purified  water.  The  product 
also  contains  suitable  tonicity  agents  to 
establish  isotonicity  with  tears,  suitable 
agents  for  establishing  pH  and  buffering 
to  achieve  the  same  pH  as  tears,  and  a 
suitable  preservative  agent."  The  agency 
is  also  revising  the  statement  of  identity 
for  eyewash  drug  products  in  §  349.78(a) 
to  delete  "eye  lotion"  and  replace  it 
with  "eye  irrigation."  The  agency  does 
not  consider  the  term  "eye  lotion"  fully 
informative  to  consumers  in  stating  the 
purpose  of  the  water  in  the  eyewash 
drug  product.  Manufacturers  should 
state  the  purpose  of  the  water  as  either 
"eyewash"  or  "eye  irrigation." 

Section  201.66(c)(2)  requires  the 
labeling  to  state  the  quantity  of  each 
active  ingredient.  For  products 
marketed  without  discrete  dosage. 
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directions,  such  as  eyewashes,  the 
labeling  should  state  the  proportion  of 
each  active  ingredient.  For  eyewashes, 
the  quantity  of  water  should  be  stated  as 
the  percentage  of  the  total  product, 
which  is  likely  to  be  98  to  99  percent. 
It  is  not  necessary  to  state  "in  each 
bottle"  or  an  amount  per  dosage  unit. 
•      To  the  extent  that  5  U.S.C.  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  agency  procedure  under  5  U.S.C. 
553(bK3)(A).  Alternatively,  the  agency's 
implementation  of  this  action  without 
opportunity  for  public  comment  comes 
within  the  good  cause  exceptions  in  5 
U.S.C.  553(b)(3)(B)  in  that  obtaining 
public  comment  is  impracticable, 
unnecessary,  and  contrary  to  public 
interest.  This  labeling  revision 
represents  a  minor  clarifying  change 
that  does  not  change  the  substance  of 
the  labeling  requirements  contained  in 
the  Hnal  regulations.  In  accordance  with 
21  CFR  10.40(e)(1),  FDA  is  providing  an 
opportunity  for  comment  on  whether 
the  regulation  should  be  modified  or 
revoked. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts:  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  Executive  Order  12866  and  in 
these  two  statutes.  The  Unfunded 
Mandates  Reform  Act  of  1995  does  not 
require  FDA  to  prepare  a  statement  of 
costs  and  benefits  for  this  final  rule, 
because  the  final  rule  is  not  expected  to 
result  in  any  1-year  expenditure  that 


would  exceed  $100  million  adjusted  for 
inflation.  The  current  inflation  adjusted 
statutory  threshold  is  about  $110 
million.  No  further  analysis  is  required 
under  the  Regulatory  Flexibility  Act 
because  the  agency  has  determined  that 
this  final  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

As  discussed  previously,  FDA  is 
implementing  this  action  to  clarify  the 
final  monograph  for  OTC  ophthalmic 
drug  products.  This  will  facilitate 
compliance  with  the  labeling  provisions 
in  §  201.66.  OTC  ophthalmic  drug 
products  were  supposed  to  be  in 
compliance  with  this  section  by  May  16, 
2002.  The  agency  believes  that  while 
some  products  may  have  already 
incorporated  the  labeling  format 
described  in  this  technical  amendment, 
other  products  have  not.    ■ 

The  agency  believes  25  manufacturers 
produce  approximately  40  eyewash 
products,  which  are  represented  by  up 
to  60  stock  keeping  units  (SKUs).  To 
minimize  any  impacts  on  any  of  these 
manufacturers  not  currently  in 
compliance,  the  agency  is  providing 
them  ^ith  up  to  24  months  (or  the  date 
of  the  first  major  labeling  revision  of  the 
product  after  the  effective  date  of  this 
final  rule,  whichever  occurs  first)  to 
relabel  their  products.  The  agency 
believes  the  cost  of  a  label  change  to  a 
particular  SKU  will  not  exceed  $3,000. 
Based  on  this  information,  the  total  one- 
time costs  of  relabeling  would  be 
$180,000  ($3,000  per  SKU  x  60  SKUs). 
The  average  cost  per  manufacturer 
would  be  $7,200  ($180,000  /  25 
manufacturers).  These  estimates  likely 
overstate  the  true  burden  of  this  rule,  as 
the  agency  believes  some  manufacturers 
may  already  be  in  compliance  and 
would  incur  no  additional  costs.  Also, 
some  manufacturers  might  be  able  to 
make  these  changes  during  the 
implementation  period  as  part  of 
routinely  scheduled  label  revisions. 

The  Regulatory  Flexibility  Act 
requires  the  agency  to  analyze  whether 
a  rule  may  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
According  to  the  Small  Business 
Administration,  manufacturers  of  OTC 
ophthalmic  drug  products,  as  part  of  the 
North  American  Industry  Classification 
System  (NAICS)  code  325412 
(pharmaceutical  preparations),  are  small 
entities  if  they  have  fewer  than  750 
employees.  The  agency  has  reviewed 
information  on  the  manufacturers  of 
OTC  eyewash  drug  products  and 
believes  22  of  the  25  manufacturers  are 
small  entities.  These  small  entities  have 
average  annual  revenues  of  $10.7 
million.  The  cost  of  the  rule  per  affected 
small  entity  would  be  0.067  percent 


($7,200  /  $10.7  million)  of  average 
annual  revenues. 

The  two  smallest  of  these  small 
entities  have  reported  annual  revenues 
of  approximately  $1  million.  The  agency 
believes  one  of  tbese  manufacturers  to 
have  three  SKUs.  The  total  cost  of  the 
final  rule  for  this  particular  small  entity 
would  be  0.9  percent  (3  SKUs  x  $3,000 
per  SKU  /  $1  million).  Thus,  the  impact 
on  any  of  the  small  entities  would  be 
less  than  1  percent  of  annual  revenues. 
The  agency  therefore  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

V.  Paperwork  Reduction  Act  of  1995 

The  agency  concludes  that  the 
labeling  requirements  in  this  document 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  because 
they  do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  cm  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

Vm.  Opportunity  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ ecomments  or  three  hard  copies 


of  any  vmtten  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  349 

Labeling,  Opthalmic  goods  and 
services.  Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  349  is 
amended  as  follows: 

PART  349— OPHTHALMIC  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  349  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,360,371. 

2.  Section  349.20  is  revised  to  read  as 
follows: 

§349.20    Eyewashes. 

The  active  ingredient  of  the  product  is 
purified  water.  The  product  also 
contains  suitable  tonicity  agents  to 
establish  isotonicity  with  tears,  suitable 
agents  for  establishing  pH  and  buffering 
to  achieve  the  same  pH  as  tears,  and  a 
suitable  preservative  agent. 

3.  Section  349.78  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  349.78    Labeling  of  eyewash  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  identifies  the  product 
with  one  or  more  of  the  Tollowing  terms: 
"eyewash,"  "eye  irrigation,"  or  "eye 
irrigating  solution." 
***** 

Dated:  January  31,  2003. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  03-3926  Filed  2-18-03;  8:45  am] 
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Design-Build  Contracting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 


action:  Correction  to  final  rule. 

SUMMARY:  This  document  corrects  the 
final  rule  on  design-build  contracting 
published  in  the  Federal  Register  on 
December  10,  2002  (67  FR  75902).  The 
FHWA  is  correcting  a  typographical 
error  concerning  the  relative  weight  of 
evaluation  factors  other  than  cost  .or 
price. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Gerald 
Yakowenko,  Office  of  Program 
Administration  (HIPA),  (202)  366-1562. 
For  legal  information:  Mr.  Harold 
Aikens,  Office  of  the  Chief  Coimsel 
(HCC-30),  (202)  366-1373,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  are  fix>m  8  a.m.  to 
4:30  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  document,  the  final  rule,  the 
NPRM,  and  all  comments  received  by 
the  U.S.  Dockets  Facility,  Room  PL-410, 
may  be  viewed  through  the  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov.  The  DMS  is  available  24 
hours  each  day,  365  days  a  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  this  web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communication  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661. 

Internet  users  may  reach  the  Office  of 
the  Federal  Register's  home  page  at: 
http://www.archives.gov  and  the 
Government  Printing  Office's  Web  site 
at:  http://www.access.gpo.gov/nara. 

Background 

Section  1307  of  the  Transportation 
Equity  Act  for  the  21st  Centtuy  (TEA- 
21,  Public  Law  105-178,  112  Stat.  107 
(1998))  amends  23  U.S.C.  112  to  allow 
the  design-build  contracting  method 
after  the  FHWA  promulgates  a 
regulation  prescribing  the  Secretary's 
approval  criteria  and  procedures  on 
qualified  projects.  The  TEA-21  defined 
qualified  projects  as  projects  that 
comply  with  the  criteria  in  this 
regulation  and  whose  total  costs  are 
estimated  to  exceed:  (1)  $5  million  for 
intelligent  transportation  system 
projects,  and  (2)  $50  million  for  any 
other  project.  It  also  provides  certain 
key  requirements  that  the  FHWA  must 


address  in  the  development  of  these 
regulations. 

On  December  10,  2002,  at  67  FR 
75902,  the  FHWA  published  a  final  rule 
on  Design-Build  Contracting  that 
implemented  the  regulations  for  design- 
build  contracting  as  mandated  by 
secUon  1307  of  TEA-21.  The  regulations 
list  the  criteria  and  procedures  that  will 
be  used  by  the  FHWA  in  approving  the 
use  of  design-build  contracting  by  the 
State  transportation  departments.  The 
regulation  does  not  require  the  use  of 
design-build  contracting,  but  allows 
State  transportation  departments  to  use 
it  as  an  optional  technique  in  addition 
to  traditional  contracting  methods. 

After  publication  of  the  final  rule,  we 
realized  that  §  636.211(b)(2)(i)  and 
(b)(2)(iii)  read  word  for  word  identical 
to  say,  "Significantly  less  important 
than  cost  or  price."  However, 
§  636.21  l(b)(2)(i)  shoidd  read, 
"Significantly  more  important  than  cost 
or  price."  This  was  stated  clearly  in  the 
preamble  to  the  final  rule  in  the  section- 
by-section  analysis:  however,  when  the 
rule  language  was  typed  in,  both 
sections  were  identical,  and  the  word 
"less"  appeared  in  both  sections.  The 
FHWA  is  correcting  §  636.21  l(b)(2)(i)  to 
replace  the  word  "less"  with  the  word 
"more." 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  i$  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866,  or  within  the  meaning  of 
the  U.S.  Department  of  Transportation's 
regulatory  policies  and  procedures 
because  it  is  merely  a  correction  of  a 
minor  misteike  in  the  regulatory 
language.  This  correction  will  not 
adversely  affect,  in  a  material  way,  any 
section  of  the  economy. 

In  addition,  this  correction  to  the  rule 
will  not  interfere  with  any  action  taken 
or  planned  by  another  agency  and  will 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities  and  has 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  hereby  certifies  that  this  correction 
to  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Unfunded  Mandates  Reform  Act  of 
1995 

This  action  will  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4.  March  22.  1995,  109  Stat.  48). 
This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  (2  U.S.C.  1531  et  seq.). 
This  action  makes  a  ministerial 
correction  to  the  Hnal  rule  that  allows 
STDs  to  use  a  contracting  method  that 
has  only  been  used  in  the  Federal-aid 
highway  program  on  an  experimental 
basis  to  date. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999,  and  the 
FHWA  has  determined  that  this  action 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  assessment.  Nothing  in  this 
document  directly  preempts  any  State 
law  or  regulation  or  affects  the  States' 
ability  to  discharge  traditional  State 
governmental  functions. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November  6,  2000,  and  believes  that  the 
minor  correction  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  The  final  rule  does 
not  address  issues  that  are  related  to 
tribal  operations.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  planning  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  The  final  rule  is 
not  economically  significant  and  does 
not  concern  an  environmental  risk  to 
health  or  safety  that  may  ' 

disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13211  (Energy  Efifects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Action 
Concerning  Regulation  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  Therefore,  a  Statement  of 
Energy  Effects  under  Executive  Order 
13211  is  not  required. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et.  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  reviewed  this  rule  and  determined 
that  it  does  not  contain  collection  of 
information  requirements  for  the 
purposes  of  the  PRA. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.),  and  has  determined  that  this  rule 
will  not  have  any  effect  on  the  quality 
of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  proposed 
action  with  the  Unified  Agenda. 


List  of  Subjects  in  23  CFR  Part  636 

Design-build.  Grant  programs- 
transportation.  Highways  and  roads. 

Issued  on:  February  13.  2003. 
James  A.  Rowland, 

Chief  Counsel.  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23.  Code  of  Federal 
Regulations,  part  636.  as  follows: 

PART  636— DESIGN-BUILD 
CONTRACTING 

1.  The  authority  citation  for  23  CFR 
part  636  continues  to  read  as  fqllows: 

Authority:  Sec.  1307  of  Pub.  L.  105-178, 
112  Stat.  107:  23  U.S.C.  110.  109.  112.  113, 
114, 115. 119.  128,  and  315;  49  CFR  1.48(b). 

§636.211     [Corrected] 

2.  Correct  paragraph  {b)(2)(i)  of 

§  636.211  to  remove  the  word  "less"  and 
replace  it  with  the  word  "more". 

(FR  Doc.  03-3987  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1 57  and  602 

[TO  9042] 
RIN1545-BB24 

Excise  Tax  Relating  to  Structured 
Settlement  Factoring  Transactions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
manner  and  method  of  reporting  and 
paying  the  nondeductible  40-percent 
excise  tax  imposed  on  any  person  who 
acquires  structured  settlement  payment 
rights  in  a  structured  settlement 
factoring  transaction.  The  Victims  of 
Terrorism  Tax  Relief  Act  of  2001  added 
this  excise  tax  to  the  Internal  Revenue 
Code  of  1986.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  proposed  rules  section  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  February  19,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  157:5891-lT(e). 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaxeen  S.  Pflanz  at  202-622-8488  (not 
a  toll-free  call). 
SUPPLfMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  1545-1824.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  biuden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  adds  a  new  part  157, 
Excise  Tax  on  Structured  Settlement 
Factoring  Transactions,  to  title  26  of  the 
Code  of  Federal  Regulations.  The 
temporary  regulations  under  part  157 
provide  guidance  on  the  proper  manner 
and  method  of  reporting  and  paying  the 
40-percent  excise  tax  imposed  on  any 
person  who  acquires,  directly  or 
indirectly,  structiued  settlement 
payment  rights  in  a  structiued 
settlement  factoring  transaction.  The 
temporary  regulations  reflect  the 
addition  to  the  Internal  Revenue  Code 
(Code)  of  chapter  55  and  section  5891 
by  section  115  of  the  Victims  of 
Terrorism  Tax  Relief  Act  of  2001.  Public 
Law  107-134  (115  Stat.  2427,  2436- 
2439). 

Explanation  of  Provisions 

Section  5891  of  the  Internal  Revenue 
Code  imposes  an  excise  tax  on  any 
person  who  acquires,  directly  or 
indirectly,  structured  settlement 
payment  rights  in  a  structured 
settlement  factoring  transaction.  The  tax 


is  equal  to  40  percent  of  the  factoring 
discount  with  respect  to  the  factoring 
transaction. 

The  temporary  regulations  set  forth 
the  maimer  and  method  of  paying  the 
excise  tax  imposed  under  section  5891 
of  the  Code.  Generally,  the  term 
structtired  settlement  factoring 
transaction  is  defined  as  a  transfer  of 
structured  settlement  pajrment  rights 
made  for  consideration  by  means  of 
sale,  assignment,  pledge,  or  other  form 
of  encumbrance  or  alienation  for 
consideration.  If  a  taxpayer  is  liable  for 
the  tax  imposed  by  section  5891,  the 
excise  tax  must  be  reported  on  Form 
8876,  Excise  Tax  on  Structiued 
Settiement  Factoring  Transactions. 
Generally,  the  temporary  regulations 
require  that  the  excise  tax  return  be  filed 
and  the  tax  paid  on  or  before  the  later 
of  the  ninetieth  day  following  the  day 
the  taxpayer  receives  any  structured 
settlement  payment  rights  (including 
portions  of  structured  settlement 
payments)  or  May  20.  2003.  The 
temporary  regulations  provide  rules 
relating  to  the  Service's  authority  to 
extend  the  time  for  payment  of  any 
amount  shown  or  required  to  be  shown 
on  the  return. 

The  temporary  regulations  do  not 
address  the  method  of  determining  the     , 
proper  amount  of  the  excise  tax 
imposed  by  section  5891  of  the  Code. 
Issues  related  to  the  determination  of 
the  amount  of  the  excise  tax  may  be 
addressed  by  future  regulations. 

The  temporary  regulations  will  be 
effective  generally  for  structured 
settlement  factoring  transactions  entered 
into  on  or  after  February  22,  2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  the 
applicability  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6),  refer 
to  the  Special  Analyses  section  of  the 
preamble  to  the  cross-reference  notice  of 
proposed  rulemaking  published  in  the 
proposed  rules  section  in  this  issue  of 
the  Federal  Register.  Pursuant- to 
secti(Mi  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Shareen  Soltanzadeh 
Pflanz,  Attorney,  Office  of  Associate 
Chief  Counsel  (Income  Tax  and 
Accounting).  However,  other  personnel 
ftt)m  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  157  .  ..^ 

Excise  taxes.  Structured  settlement 
factoring  transactions.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  title  26  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

SUBCHAPTER  D— MISCELLANEOUS 
EXCISE  TAXES 

1.  Part  157  is  added  to  read  as  follows: 

PART  157-EXaSE  TAX  ON 
STRUCTURED  SETTLEMENT 
FACTORING  TRANSACTIONS 

Subpart  A— Tax  on  Structured  Settlement 
'  Factoring  Transactions 

Sec. 

157.5891-lT    Imposition  of  excise  tax  on 

structured  settlement  factoring 

transactions. 

Subpart  B— Procedure  and  Administration 

157.6001-lT    Records,  statements,  and 

special  returns.. 
157.6011-lT    General  requirement  of  return, 

statement,  or  list. 
157.6061-lT    Signing  of  returns  and  other 

documents. 
157.6065-lT    Verification  of  returns. 
157.6071-lT    Time  for  filing  returns. 
157.6081-lT    Extension  of  time  for  filing  the 

return. 
157.6091-lT    Place  for  filing  returns. 
157.6151-lT    Time  and  place  for  paying  of 

tax  shown  on  returns. 
157.6161-lT    Extension  of  time  for  paying 

tax. 
157.6165-lT    Bonds  where  time  to  pay  tax 

has  been  extended. 

Authority:  26  U.S.C.  7805. 
Section  157.6001T  also  issued  under  26 

U.S.C.  6001. 
Section  157.601  IT  also  issued  under  26 

U.S.C.  6011. 
Section  157.6061T  also  issued  under  26 

U.S.C.  6061. 
Section  157.6071T  also  issued  under  26 

U.S.C.  6071. 
Section  157.6091T  also  issued  under  26 

U.S.C.  6091. 
Section  157.6161T  also  issued  under  26 

U.S.C.  6161. 
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Subpart  A — Tax  on  Structurad 
Settlement  Factoring  Transactions 

S 1 57.5891  -1 T    Imposition  of  excise  tax  on 
structurad  settlement  factoring 
transactions. 

(a)  In  general.  Section  5891  imposes 
on  any  person  who  acquires,  directly  or 
indirectly,  structured  settlement 
payment  rights  in  a  structured 
settlement  factoring  transaction  a  tax 
equal  to  40  percent  of  the  factoring 
discount  with  respect  to  such  factoring 
transactions. 

(b)  Exceptions  for  certain  approved 
tmnsactions — (1)  In  general.  The  excise 
tax  shall  not  apply  to  a  structured 
settlement  factoring  transaction  if  the 
transfer  of  structured  settlement 
payment  rights  is  approved  in  advance 
in  a  qualified  order. 

(2)  Qualified  order  dispositive.  A 
qualified  order  shall  be  treated  as 
dispositive  for  purposes  of  this 
exception. 

(c)  Definitions — (1)  Applicable  state 
statute  means — (i)  A  statute  that  is 
enacted  by  the  state  in  which  the  payee 
of  the  structured  settlement  is  domiciled 
and  that  provides  for  the  entry  of  an 
order,  judgment,  or  decree  described  in 
paragraph  (c)(4)(i)  of  this  section;  or 

(ii)  If  there  is  no  such  statute,  a  statute 
that  is  enacted  by  the  state  in  which 
either  the  party  to  the  structured 
settlement  (including  an  assignee  under 
a  qualified  assignment  under  section 
130)  or  the  person  issuing  the  funding 
asset  for  the  structured  settlement  is 
domiciled  or  has  its  principal  place  of 
business  and  that  provides  for  the  entry 
of  such  an  order,  judgment,  or  decree. 

(2)  Applicable  state  court  means,  with 
respect  to  any  applicable  state  statute,  a 
court  of  the  state  that  enacted  such 
statute.  If  the  payee  of  the  structured 
settlement  is  not  domiciled  in  the  state 
that  enacted  the  statute,  the  term  also 
includes  a  court  of  the  state  in  which 
the  payee  is  domiciled. 

(3)  Factoring  discount  means  an 
amount  equal  to  the  excess  of — 

(i)  The  aggregate  undiscounted 
amount  of  structured  settlement 
payments  being  acquired  in  the 
structured  settlement  factoring 
transaction;  over 

(ii)  The  total  amount  actually  paid  by 
the  acquirer  to  the  person  from  whom 
such  structured  settlement  payments  are 
acquired. 

(4)  Qualified  order  means  a  final 
order,  judgment,  or  decree  that — 

(i)  Finds  that  the  transfer  of  structiu^d 
settlement  payment  rights  does  not 
contravene  any  federal  or  state  statute, 
or  the  order  of  any  court  or  responsible 
administrative  authority,  and  is  in  the 
best  interest  of  the  payee,  taking  into 


account  the  welfare  and  support  of  the 
payee's  dependents;  and 

(ii)  Is  issued  under  the  authority  of  an 
applicable  state  statute  by  an  applicable 
state  court,  or  is  issued  by  the 
responsible  administrative  authority  (if 
any)  which  has  exclusive  jurisdiction 
over  the  underlying  action  or 
proceeding  which  was  resolved  by 
means  of  the  structured  settlement. 

(5)  Responsible  administrative 
authority  means  the  administrative 
authority  that  had  jurisdiction  over  the 
underlying  action  or  proceeding  that 
was  resolved  by  means  of  the  structured 
settlement. 

(6)  State  includes  the  Conunonwealth 
of  Puerto  Rico  and  any  possession  of  the 
United  States. 

(7)  Structured  settlement  means  an 
arrangement — 

(i)  That  is  established  by — 

(A)  Suit  or  agreement  for  the  periodic 
payment  of  damages  excludable  from 
the  gross  income  of  the  recipient  under 
section  104(a)(2);  or 

(B)  Agreement  for  the  periodic 
payment  of  compensation  under  any 
workers'  compensation  law  excludable 
from  the  gross  income  of  the  recipient 
under  section  104(a)(1);  and 

(ii)  Under  which  the  periodic 
payments  are 

(A)  Of  the  character  described  in 
section  130(c)(2)(A)  and  (B);  and 

(B)  Payable  by  a  person  who  is  a  party 
to  the  suit  or  agreement  or  to  the 
workers'  compensation  claim  or  by  a 
person  who  has  assumed  the  liability  for 
such  periodic  payments  under  a 
qualified  assignment  in  accordance  with 
section  130. 

(8)  Structured  settlement  factoring 
transaction  means  a  transfer  of 
structiued  settlement  payment  rights 
(including  portions  of  structured 
settlement  payments)  made  for 
consideration  by  means  of  sale, 
assigimient,  pledge,  or  other  form  of 
encumbrance  or  alienation  for 
consideration  other  than — 

(i)  The  creation  or  perfection  of  a 
seciuity  interest  in  structured  settlement 
payment  rights  under  a  blanket  security 
agreement  entered  into  with  an  insured 
depository  institution  in  the  absence  of 
any  action  to  redirect  the  stnicttired 
settlement  payments  to  such  institution 
(or  agent  or  successor  thereof)  or 
otherwise  to  enforce  such  blanket 
security  interest  as  against  the 
structiu^d  settlement  payment  rights;  or 

(ii)  A  subsequent  transfer  of 
structiued  settlement  payment  rights 
acquired  in  a  structured  settlement 
factoring  transaction. 

(9)  Structured  settlement  payment 
rights  means  rights  to  receive  payments 
under  a  structured  settlement. 


(d)  Coordination  with  other  provisions 
of  the  Internal  Revenue  Code— (1)  In 
general.  If  the  applicable  requirements 
of  sections  72. 104(a)(1),  104(a)(2),  130, 
and  461(h)  were  satisfied  at  the  time  the 
structured  settlement  involving 
structured  settlement  pajmient  rights 
was  entered  into,  the  subsequent 
occiirrence  of  a  structured  settlement 
factoring  transaction  shall  not  affect  the 
application  of  the  provisions  of  such 
sections  to  the  parties  to  the  structured 
settlement  (including  an  assignee  under 
a  qualified  assignment  under  section 

1 30)  in  any  taxable  year. 

(2)  No  withholding  of  tax.  The 
provisions  of  section  3405  regarding 
withholding  of  tax  shall  not  apply  to  the 
person  making  the  payments  in  the 
event  of  a  structured  settiement 
factoring  transaction. 

(e)  Effective  dates — (1)  In  general. 
Section  5891  applies  to  structured 
settiement  factoring  transactions  etitered 
into  on  or  after  February  22,  2002. 
Section  5891(d)  also  applies  to 
structured  settlement  factoring 
transactions  entered  into  before 
February  22,  2002. 

(2)  Transition  rule.  In  the  case  of  a 
structured  settiement  factoring 
transaction  entered  into  during  the 
period  beginning  on  February  22,  2002. 
and  ending  on  July  1.  2002.  no  tax  shall 
be  imposed  under  section  5891(a)  if — 

(i)  The  structured  settlement  payee  is 
domiciled  in  a  state  (or  possession  of 
the  United  States)  that  has  not  enacted 
an  applicable  state  statute  (as  defined  in 
section  5891(b)(3));  and 

(ii)  The  person  acquiring  the 
structured  settiement  payment  rights 
discloses  to  the  structured  settlement 
payee  in  advance  of  the  structured 
settlement  factoring  transaction — 

(A)  The  amounts  and  due  dates  of  the 
payments  to  be  transferred; 

(B)  The  aggregate  amotmt  to  be 
transferred; 

(C)  The  consideration  to  be  received 
by  the  structured  settlement  payee  for 
the  transferred  payments; 

(D)  The  discounted  present  value  of 
the  transferred  payments  (including  the 
present  value  as  determined  in  the 
manner  described  in  section  7520);  and 

(E)  The  expenses  required  under  the 
terms  of  the  structured  settlement 
factoring  transaction  to  be  paid  by  the 
structured  settlement  payee  or  deducted 
from  the  proceeds  of  such  transaction. 

Subpart  B — Procedure  and 
Administration 

§  1 57.6001  -1 T    Records,  statements,  and 
special  returns. 

(a)  In  general.  Any  person  subject  to 
tax  under  chapter  55  (Structured 


Settiement  Factoring  Transactions)  of 
the  Internal  Revenue  Code  (chapter  55) 
must  keep  such  complete  and  detailed 
records  as  are  sufficient  to  enable  the 
Internal  Revenue  Service  (IRS)  to 
determine  acciuately  the  amount  of 
liability  under  chapter  55.  (b)  Notice  by 
the  IRS  requiring  returns,  statements,  or 
the  keeping  of  records.  The  IRS  may 
require  any  person,  by  notice  served 
upon  him,  to  make  such  returns,  render 
such  statements,  or  keep  such  specific 
records  as  will  enable  the  IRS  to 
determine  whether  or  not  the  person  is 
liable  for  tax  under  chapter  55. 

(c)  Retention  of  records.  The  records 
required  by  this  section  must  be  kept  at 
all  times  available  for  inspection  by  the 
IRS,  and  shall  be  retained  so  long  as  the 
contents  thereof  may  become  material  in 
the  administration  of  any  internal 
revenue  law. 

§  157.601 1-1T    General  requirement  of 
return,  statement,  or  list 

Every  person  liable  for  tax  under 
section  5891  must  file  a  return  with 
respect  to  the  tax  in  accordance  with  the 
forms  and  instructions  provided  by  the 
Internal  Revenue  Service. 

§  1 57.6061  -IT    Signing  Of  returns  and 
other  documents. 

Any  return,  statement,  or  other 
dociunent  required  to  be  made  with 
respect  to  a  tax  imposed  by  chapter  55 
(Structured  Settlement  Factoring 
Transactions)  of  the  Internal  Revenue 
Code  or  the  regulations  thereunder  must 
be  signed  by  the  person  required  to  file 
the  return,  statement,  or  other 
document,  or  by  the  persons  required  or 
duly  authorized  to  sign  in  accordance 
with  the  regulations,  forms,  or 
instructions  prescribed  with  respect  to 
such  return,  statement,  or  document.  An 
individual's  signature  on  such  retiun, 
statement,  or  other  document  shall  be 
prima  facie  evidence  that  the  individual 
is  authorized  to  sign  the  return, 
statement,  or  other  document. 

§  1 57.6065-1  T    Verification  of  returns. 

If  a  return,  statement,  or  other 
document  made  under  the  provisions  of 
chapter  55  of  the  Internal  Revenue  Code 
(chapter  55)  or  of  subtitie  F  of  the  Code 
(subtitle  F),  or  the  regulations 
thereunder  with  respect  to  any  tax 
imposed  by  chapter  55,  or  the  form  arid 
instructions  issued  with  respect  to  such 
retiun,  statement,  or  other  document, 
requires  that  it  shall  contain  or  be 
verified  by  a  written  declaration  that  it 
is  made  under  the  penalties  of  perjury, 
it  must  be  so  verified  by  the  person  or 
persons  required  to  sign  such  return, 
statement,  or  other  document.  In 
addition,  any  other  statement  or 


document  submitted  under  any 
provision  of  chapter  55  or  subtitle  F,  or 
the  regulations  thereimder,  with  respect 
to  any  tax  imposed  by  chapter  55  may 
be  required  to  contain  or  be  verified  by 
written  declaration  that  is  made  under 
the  penalties  of  perjury. 

§157.6071-11    Time  for  filing  returns. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  returns 
required  by  §  157.601 1-lT  (relating  to 
retiuns  of  tax  with  respect  to  structured 
settiement  factoring  transactions)  must 
be  filed  on  or  before  the  ninetieth  day 
following  the  receipt  of  structured 
settiement  payment  rights  in  a 
structured  settlement  factoring 
transaction. 

(b)  Returns  relating  to  structured 
settlement  payment  rights  received 
before  February  19.  2003.  Returns 
required  by  §  157.601 1-lT  that  relate  to 
structured  settlement  payment  rights 
received  on  or  before  February  19,  2003, 
must  be  filed  on  or  before  May  20,  2003. 

§  1 57.6081  -1 T    Extension  of^ime  for  filing 
the  return. 

(a)  Application  for  extension.  An 
application  for  an  extension  of  time  for 
filing  the  return  required  by  §  157.6011- 
IT  (relating  to  returns  of  tax  with 
respect  to  structured  settlement 
factoring  transactions)  must  be 
completed  in  accordance  with  the  forms 
and  instructions  provided  by  the 
Internal  Revenue  Service.  It  should  be 
made  before  the  expiration  of  the  time 
within  which  the  retiun  otherwise  must 
be  filed,  and  failure  to  do  so  may 
indicate  negligence  and  constitute 
sufficient  cause  for  denial.  It  should, 
where  possible,  be  made  sufficientiy 
early  to  permit  consideration  of  the 
matter  and  reply  before  what  otherwise 
would  be  the  due  date  of  the  return.  An 
extension  of  time  for  filing  a  return  shall 
not  extend  the  time  for  the  payment  of 
the  tax  or  any  part  thereof  unless 
specified  to  the  contrary  in  the  grant  of 
the  extension. 

(b)  Filing  of  return.  If  an  extension  of 
time  for  filing  the  return  is  granted,  a 
return  must  be  filed  before  the  period  of 
extension  expires. 

§  1 57.6091  -1 T    Place  for  filing  returns. 

The  return  required  by  §  157.6011-lT 
(relating  to  returns  of  tax  with  respect  to 
structured  settlement  factoring 
transactions)  must  be  filed  at  tiie  place 
specified  in  the  forms  and  instructions 
provided  by  the  Internal  Revenue 
Service. 

§157.6151-11    Time  and  place  for  paying 
of  tax  shown  on  returns. 

The  tax  under  chapter  55  (Structured 
Settlement  Factoring  Transactions)  of 


the  Internal  Revenue  Code  shown  on 
any  return  must,  without  assessment  or 
notice  and  demand,  be  paid  at  the  time 
and  place  specified  in  the  forms  and 
instructions  provided  by  the  IRS.  For 
provisions  relating  to  the  time  and  place 
for  filing  such  return,  see  §  157.6071-lT 
and  §  157.6091-lT.  For  provisions 
relating  to  the  extension  of  time  for 
paying  the  tax,  see  §  157.6161-lT. 

§157.6161-11    Extension  of  time  for 
paying  tax. 

(a)  In  general— {\)  Tax  shown  or 
required  to  be  shown  on  return.  The 
Internal  Revenue  Service  may.  at  the 
request  of  the  taxpayer,  grant  a 
reasonable  extension  of  time  for 
payment  of  the  amount  of  any  tax 
imposed  by  chapter  55  (Structured 
Settlement  Factoring  Transactions)  of 
the  Internal  Revenue  Code  (chapter  55) 
and  shown  or  required  to  be  shown  on 
any  return.  The  period  of  such 
extension  shall  not  exceed  6  months 
from  the  date  fixed  for  payment  of  such 
tax.  except  that  in  the  case  of  a  taxpayer 
that  is  abroad,  such  extension  may 
exceed  6  months. 

(2)  Extension  of  time  for  filing 
distinguished.  The  granting  of  an 
extension  of  time  for  filing  a  return  does 
not  extend  the  time  for  the  payment  of 
the  tax  or  any  part  thereof  unless  so 
specified  in  the  extension. 

(b)  Certain  rules  relating  to  extension 
of  time  for  paving  income  tax  to  apply. 
The  provisions  of  §  1.6161-l(b),  (c),  and 
(d)  of  this  chapter  (relating  to  a 
requirement  for  undue  hardship,  to  the 
application  for  extension,  and  to 
payment  pursuant  to  an  extension)  shall 
apply  to  extensions  of  time  for  payment 
of  the  tax  imposed  by  chapter  55  of  the 
Internal  Revenue  Code. 

§  1 57.61 65-1 T    Bonds  where  time  to  pay 
tax  has  lieen  extended. 

If  an  extension  of  time  for  payment  is 
granted  under  section  6161.  the  Internal 
Revenue  Service  may.  if  it  deems 
necessary,  require  a  bond  for  the 
payment,  in  accordance  with  the  terms 
of  the  extension,  of  the  amount  with 
respect  to  which  the  extension  is 
granted.  However,  the  bond  shall  not 
exceed  double  the  amount  with  respect 
to  which  the  extension  is  granted.  For 
provisions  relating  to  the  form  of  bonds, 
see  the  regulations  under  section  7101 
contained  in  part  301  (Regulations  on 
Procedure  and  Administration)  of  this 
chapter. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

2.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 
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Authority;  26  U.S.C.  7805. 

3.  In  §  602.101.  paragraph  (b)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  as  follows: 


§602.101    0MB  control  numbers. 

***** 

CFR  pari  or  section  iden- 
tified and  descrit}ed 

Current  0MB  con- 
trol No. 

•                              •                              • 

157.6001-1T 

157.601 1-1T 

157.6081-1T 

157.6161-1T 

•               •               • 

«                              * 

1545-1824 
1545-1824 
1545-1824 
1545-1824 

David  Mader. 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  17.  2002. 
Pamela  F.  Olson. 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  03-3864  Filed  2-18-03;  8:45  am) 

atUJNO  CODE  4S30-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -03-010] 
RIN2115-AA97 

Safety  and  Security  Zones;  New  Yoric 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone. 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  flnal  rule;  request  for 

comments. 

summary:  The  Coast  Guard  is 
establishing  temporary  safety  and 
security  zones  in  portions  of  the  waters 
around  La  Guardia  and  John  F.  Kennedy 
airports  in  Queens.  NY.  the  New  York 
City  Police  Department  (NYPD) 
ammunition  depot  on  Rodman  Neck  in 
Eastchester  Bay,  and  the  Port  Newark 
and  Port  Elizabeth,  NJ.  commercial 
shipping  facilities  in  Newark  Bay.  This 
action  is  necessary  to  safeguard  critical 
port  inb-astructure  and  coastal  facilities 
from  sabotage,  subversive  acts,  or  other 
threats.  The  zones  will  prohibit  entry 
into  or  movement  within  these  areas 
without  authorization  from  the  Captain 
of  the  Port  New  York. 
DATES:  This  rule  is  effective  from 
February  4.  2003  until  September  1. 
2003.  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  21.  2003. 


ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-03-010)  and  are 
available  for  inspection  or  copying  at 
room  204.  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  W.  Morton. 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4012. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-03-010). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  BVzby  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Activities 
New  York  Waterways  Oversight  Branch 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(3).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
Captain  of  the  Port  conducts  an  ongoing 
assessment  of  the  maritime  domain 
security  needs  within  the  port  and  has 
determined  that  the  temporary  safety 
and  security  zones  established  by  this 
rule  are  necessary  to  provide  for  the 
protection  of  critical  port  infrastructure 
and  coastal  facilities.  This 
determination  was  reached  after  due 
consideration  of  various  warnings 
publicly  disseminated  by  the  Federal 
Bureau  of  Investigation  and  other  law 
enforcement  agencies,  threatening 


statements  attributed  to  the  al  Qaeda 
organization,  terrorist  attacks  upon  civil 
aviation  in  Kenya.  Africa,  and  requests 
received  from  the  police  departments  of 
New  York  City  and  the  Port  Authority 
of  New  York  and  New  Jersey.  In  view  of 
the  urgent  need  to  adequately  safeguard 
critical  coastal  facilities  and 
infrastructure  from  potential  terrorist 
attack,  any  delay  encountered  by  normal 
notice  and  comment  rulemaking 
procedures  would  be  contrary  to  the 
public  interest. 

For  the  same  reasons,  the  Coast  Guard 
further  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  pursuant  to  5  U.S.C.  553(d)(3). 

Background  and  Purpose 

On  September  1 1 .  2001  three 
commercial- aircraft  were  hijacked  and 
flown  into  the  World  Trade  Center  in 
New  York  City,  and  the  Pentagon, 
inflicting  catastrophic  human  casualties 
and  property  damage.  National  seciuity 
and  intelligence  officials  warn  that 
futiue  terrorist  attacks  are  likely.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11.  2001  terrorist  attacks. 
See,  Continuation  of  the  National 
Emergency  with  Respect  to  Certain 
Terrorist  Attacks.  67  FR  58317 
(September  13.  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  67  FR 
59447  (September  20.  2002).  The 
President  also  has  found  pursuant  to 
law.  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  security  of 
the  United  States  is  endangered  by 
disturbances  in  international  relations 
of  United  States  that  have  existed  since 
the  terrorist  attacks  on  the  United  States 
and  such  disturbances  continue  to 
endanger  such  relations.  Executive 
Order  13273  of  August  21,  2002.  Further 
Amending  Executive  Order  101 73,  as 
Amended,  Prescribing  Regulations 
Relating  to  the  Safeguarding  of  Vessels, 
Harbors,  Ports,  and  Waterfront  Facilities 
of  the  United  States.  67  FR  56215 
(September  3.  2002). 

Since  the  September  1 1 .  2001  terrorist 
attacks,  the  Federal  Bureau  of 
Investigation  has  issued  several 
warnings  concerning  the  potential  for 
additional  attacks  within  the  United 
States.  In  addition,  the  ongoing 
hostilities  in  Afghanistan  and  growing 
tensions  within  Iraq  have  made  it 
prudent  for  U.S.  ports  and  properties  of 
national  significance  to  be  on  a  higher 
state  of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 


intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

The  Captain  of  the  Port  New  York 
recently  established  six  new  safety  and 
security  zones  throughout  the  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone.  (68  FR  2890.  January  22. 
2003).  Subsequently,  the  Captain  of  the 
Port  has  determined  that  the  safety  and 
security  zones  established  by  this  rule 
are  urgently  required  to  meet  critical 
maritime  domain  security  needs  that 
were  not  addressed  by  the  earlier  rule. 
The  Captain  of  the  Port  will  consider 
any  public  comments  submitted  with 
respect  to  the  temporary  zones 
established  in  this  rule  before 
commencing  notice  and  comment 
rulemaking  to  develop  any  permanent 
successor  rule  that  may  be  required  to 
meet  the  security  needs  of  the  port. 

The  Coast  Guard  is  establishing 
temporary  safety  and  security  zones 
around  La  Guardia  and  John  F.  Kennedy 
airports,  the  New  York  City  Police 
Department  ammunition  depot,  and  the 
Port  Newark/Port  Elizabeth  commercial 
shipping  facilities.  These  safety  and 
security  zones  eire  necessary  to  provide 
for  the  safety  of  the  port  and  to  ensure 
that  vessels,  facilities,  airports,  or 
ammunition  depots,  are  not  used  as 
targets  of.  or  platforms  for.  terrorist 
attacks.  These  zones  would  restrict 
entry  into  or  movement  writhin  portions 
of  the  New  York  Msirine  Inspection  and 
Captain  of  the  Port  Zones. 

Discussion  of  Temporary  Rule 

This  rule  establishes  the  following 
temporary  safety  and  security  zones: 

La  Guardia  Airport,  Bowery  and 
Flushing  Bays,  Queens,  NY. 

The  Coast  Guard  is  establishing  a 
temporary  safety  and  security  zone  in 
all  waters  of  Bowery  and  Flushing  Bays 
within  approximately  200  yards  of  La 
Guardia  Airport  bound  by  the  following 
points:  Onshore  at  Steinway.  Queens  in 
approximate  position  40°46'32.1''  N. 
073°53'22.4''  W,  thence  to  40°46'52.8''  N. 
073°53'09.3''  W.  thence  to  40°46'54.8''  N, 
073°52'54.2''  W.  thence  to  40°46'59.3''  N, 
073°52'51.3''  W.  thence  to  40°47'11.8''  N, 
073°53'17.3''  W.  thence  to  40°47'13.0''  N. 
073°53'16.1''  W  on  Rikers  Island,  thence 
easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9''  N.  073°52'17.9''  W.  thence  to 
40°47'16.7''  N.  073°52'09;2''  W.  thence  to 
40°47'36.1''  N.  073°51'52.5''  W.  thence  to 
40°47'35.1''  N.  073°51'50.5''  W.  thence  to 
40''47'15.9''  N.  073°52'06.4''  W.  thence  to 
40°47'14.5''  N,  073°52'03.1''  W,  thence  to 
40''47'10.6''  N.  073°52'06.7''  W.  thence  to 
40°47'01.9''  N.  073°52'02.4''  W.  thence  to 
40°46'50.4''  N.  073°52'08.1''  W.  thence  to 
40°46'26.8''  N.  073°51'18.5''  W.  thence  to 
40°45'57.2''  N.  073°51'01.8''  W.  thence  to 


40°45'51.2''  N.  073°50'59.6'  W.  thence  to 
40°45'49.5''  N.  073°51'07.2''  W.  thence  to 
40°45'58.8''  N.  073°51'13.2"  W.  thence  to 
40°46'02.3''  N.  073°51'20.1''  W.  thence  to 
40°45'48.4''  N.  073°51'37.0''  W.  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

Within  the  boundaries  of  the  above- 
described  zone,  the  Coast  Guard  is 
establishing  another  temporary  safety 
and  security  zone  in  all  waters  of 
Bowery  and  Flushing  Bays  within 
approximately  100  yards  of  La  Guardia 
Airport  bound  by  the  following  points: 
Onshore  at  Steinway.  Queens  in 
approximate  position  40°46'32.1''  N. 
073°53'22.4''  W,  thence  to  40°46'50.6''  N, 
073°53'07.3''  W.  thence  to  40°46'53.0''  N. 
073°52'50.9''  W.  thence  to  40°46'57.6''  N. 
073°52'47.9''  W.  thence  to  40°47'11.8''  N. 
073°53'17.3''  W,  thence  to  40°47'13.0''  N. 
073°53'16.1''  W  on  Rikers  Island,  thence 
easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9''  N.  073°52'17.9'  W.  thence  to 
40°47'16.7''  N.  073°52'09.2''  W,  thence  to 
40°47'36.1''  N,  073°51'52.5''  W.  thence  to 
40°47'35.1''  N.  073°51'50.5"  W.  thence  to 
40°47'15.9''  N,  073°52'06.4''  W.  thence  to 
40''47'14.5''  N.  073''52'03.1''  W,  thence  to 
40°47'b7.9''  N.  073°52'09.2''  W.  thence  to 
40°47'01.4''  N.  073°52'06.1''  W.  thence  to 
40°46'50.0''  N.  073°52'14.6''  W.  thence  to 
40°46'22.2''  N,  073°51'16.0''  W.  thence  to 
40°45'57.2''  N.  073''51'01.8''  W,  thence  to 
40°45'52.4''  N.  073°51'00.2''  W.  thence  to 
40°45'50.6''  N,  073°51'07.9"  W,  thence  to 
40°45'58.8''  N.  073°51'13.2''  W.  thence  to 
40°46'04.0''  N.  073°51'23.3''  W.  thence  to 
40°45'51.2''  N.  073°51'38.8''  W.  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  200-yard  zone  that  lies  outside  of 
the  waters  described  in  the  100-yard 
zone.  Authorization  to  enter  the  waters 
that  lie  between  the  outer  boundaries  of 
the  two  zones  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com.  This  regulatory 
framework  provides  the  Captain  of  the 
Port  with  the  tools  to  safeguard  airport 
property  and  equipment  and  the 
flexibility  to  accommodate  local 
mariners  to  the  maximum  extent 
permissible  under  the  circumstances 
then  existing. 

John  F.  Kennedy  (JFK)  Airport,  Jamaica 
Bay,  Queens,  NY 

The  Coast  Guard  is  establishing  ioui 
temporary  safety  and  security  zones  in 
all  waters  near  JFK  Airport  boimd  by  the 
following  points: 


First,  all  waters  of  Bergen  Basin  north 
of  40°39'26.4'' N. 

Second,  all  waters  of  Thurston  Basin 
northof40°38'21.2''N. 

Third,  all  waters  of  Jamaica  Bay 
within  approximately  200  yards  of  John 
F.  Keimedy  Airport  bound  by  the 
following  points:  Onshore  east  of  Bergen 
Basin.  Queens  in  approximate  position 
40°38'49.0''  N.  073°49'09.1''"W.  thence  to 
40°38'42.5''  N.  073°49'13.2''  W.  thence  to 
40°38'00.6''  N.  073°47'35.1''  W.  thence  to 
40°37'52.3''  N.  073°47'55.0''  W.  thence  to 
40°37'50.3''  N,  073''47'53.5''  W,  thence  to 
40°37'59.4''  N.  073°47'32.6''  W,  thence  to 
40°37'46.1''  N.  073°47'Q7.2''  W.  thence  to 
40°37'19.5''  N.  073°47'30.4''  W.  thence  tO 
40''37'05.5''  N.  073°47'03.0''  W.  thence  to 
40°37'34.7''  N.  073°46'40.6''  W,  thence  to 
40°37'20.5''  N.  073°46'23.5''  W.  thence  to 
40°37'05.7''  N.  073°46'34.9''  W.  thence  to 
40°36'54.8''  N.  073°46'26.7''  W.  thence  to 
40°37'14.1''  N.  073°46'10.8''  W,  thence  to 
40°37'36.9''  N.  073°45'52.8''  W,  thence  to 
40°38'00.8''  N.  073°44'54.9'  W.  thence  to 
40°38'05.1''  N.  073°45'00.3''  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

Fourth,  within  the  boundaries  of  the 
above-described  200  yard  zone,  all 
waters  of  Jamaica  Bay  within 
approximately  100  yards  of  John  F. 
Kennedy  Airport  boimd  by  the 
following  points:  Onshore  east  of  Bergen 
Basin.  Queens  in  approximate  position 
40°38'49.0''  N,  073°49'09.1''  W.  thence  to 
40°38'45.1''  N.  073°49'11.6''  W.  thence  to 
40°38'02.0''  N,  073°47'31.8''  W,  thence  to 
40°37'52.3''  N.  073°47'55.0''  W.  thence  to 
40°37'50.3''  N.  073°47'53.5''  W.  thence  to 
40°38'00.8''  N.  073'='47'29.4''  W,  thence  to 
40°37'47.4''  N.  073°47'02.4''  W,  thence  to 
40°37'19.9''  N.  073°47'25.0''  W.  thence  to 
40°37'10.0''  N,  073°47'03.7''  W.  thence  to 
40°37'37.7''  N,  073°46'41.2''  W,  thence  to 
40°37'22.6''  N.  073''46'21.9''  W,  thence  to 
40°37'05.7''  N,  073°46'34.9''  W,  thence  to 
40°36'54.8''  N.  073°46'26.7''  W.  thence  to 
40°37'14.1''  N.  073°46'10.8''  W.  thence  to 
40°37'40.0''  N.  073°45'55.6''  W.  thence  to 
40°38'02.8''  N.  073''44'57.5*'  W.  thence  to 
40°38'05.1''  N.  073°45'00.3'' W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  200-yard  zone  in  Jamaica  Bay  that 
lies  outside  of  the  waters  described  in 
the  100-yard  zone.  Authorization  to 
enter  the  waters  that  lie  between  the 
outer  boundaries  of  those  two  zones  will 
be  communicated  by  the  Captain  of  the 
Port  to  the  public  by  marine  broadcast, 
local  notice  to  mariners,  or  notice 
posted  at  http://www.harborops.com. 
This  regulatory  framework  provides  the 
Captain  of  the  Port  with  both  the 
authority  to  safeguard  airport  property 
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and  equipment  and  the  flexibility  to 
accommodate  local  mariners  to  the 
maximum  extent  permissible  under  the 
circumstances  then  existing. 

NYPD  Ammunition  Depot,  Rodman 
Neck,  Eastchester  Bay,  NY 

The  Coast  Guard  is  establishing  two 
temporary  safety  and  security  zones  in 
all  waters  of  Eastchester  Bay  near  the 
NYPD  Ammunition  Depot  bound  by  the 
following  points: 

First,  all  waters  of  Eastchester  Bay 
within  approximately  150  yards  of 
Rodman  Neck  bound  by  the  following 
points:  Onshore  in  approximate  position 
40°51'30.4''  N.  073''48'14.9''  W.  thence  to 
40°51'29.9''  N,  073°48'20.7''  W.  thence  to 
40°51'16.9''  N.  073°48'22.5''  W,  thence  to 
40°51'07.5''  N.  073°48'18.7''  W.  thence  to 
40°50'54.2'' N,  073''48'11.1'' W.  thence  to 
40°50'48.5''  N,  073°48'G4.6''  W,  thence  to 
40''5Q'49.2''  N.  073°47'56.5''  W.  thence  to 
40°51'03.6''  N,  073''47'47.3''  W.  thence  to 
40°51'15.7''  N,  073°47'46.8''  W.  thence  to 
40°51'23.5''  N.  073°47'41.9''  W.  (NAD 
1983)  thence  southwesterly  along  the 
shoreline  to  the  point  of  origin. 

Second,  within  the  boundaries  of  the 
above-described  150-yard  zone,  all 
waters  of  Eastchester  Bay  within 
approximately  100  yards  of  Rodman 
Neck  bound  by  the  following  points: 
Onshore  in  approximate  position 
40°51'30.4''  N.  073°48'14.9''  W.  thence  to 
40°51'30.1''  N,  073°48'19.0''  W.  thence  to 
40°51'16.8''  N.  073°48'20.5''  W.  thence  to 
40°51'07.9''  N.  073°48'16.8''  W.  thence  to 
40°50'54.9''  N.  073°48'09.0''  W.  thence  to 
40''50'49.7''  N,  073°48'03.6''  W.  thence  to 
40°50'50.1''  N.  073°47'57.9''  W,  thence  to 
40°51'04.6''  N.  073°47'48.9''  W,  thence  to 
40°51'15.9''  N,  073°47'48.4''  W,  thence  to 
40°51'23.5''  N.  073°47'41.9''  W.  (NAD 
1983)  thence  southwesterly  along  the 
shoreline  to  the  point  of  origin. 

When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  150-yard  zone  that  lies  outside  of 
the  waters  described  in  the  100-yard 
zone.  Authorization  to  enter  the  waters 
that  lie  between  the  outer  boundaries  of 
the  two  zones  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com.  This  regulatory 
framework  provides  the  Captain  of  the 
Port  with  the  tools  to  safeguard  Police 
Department  property  and  equipment 
and  the  flexibility  to  accommodate  local 
mariners  to  the  maximum  extent 
permissible  under  the  circumstances 
then  existing. 


Port  Newark/Port  Elizabeth,  Newark 
Bay,NJ 

The  Coast  Guard  is  establishing  a 
temporary  safety  and  security  zone  that 
includes  all  waters  of  Newark  Bay 
bound  by  the  following  points: 
40°41'49.9''  N,  074°07'32.2''  W,  thence  to 
40''41'46.5''  N,  074°07'20.4''  W,  thence  to 
40''41'10.7''  N,  074°07'45.9''  W.  thence  to 
40°40'54.3''  N.  074°07'55.7''  W.  thence  to 
40°40'36.2''  N,  074°08'03.8''  W.  thence  to 
40°40'29.1''  N,  074°08'06.3"  W.  thence  to 
40''40'21.9''  N,  074°08'10.0"  W.  thence  to 
40"'39'27.9''  N,  074°08'43.6''  W,  thence  to 
40°39'21.5''  N,  074°08'50.1''  W,  thence  to 
40°39'21.5''  N,  074°09'54.3''  W,  (NAD 
1983)  thence  northerly  along  the 
shoreline  to  the  point  of  origin. 

The  zones  described  above  are 
necessary  to  protect  the  La  Guardia  and 
John  F.  Kennedy  airports,  NYPD 
ammunition  depot,  and  the  Port 
Newark/Port  Elizabeth  commercial 
shipping  facilities,  others  in  the 
maritime  community,  and  the 
surrounding  communities  from 
subversive  or  terrorist  attack  against  the 
airports,  ammunition  depot,  and 
commercial  shipping  facilitiies  that 
could  potentially  cause  serious  negative 
impact  to  vessels,  the  port,  commercial 
ground  shipments  by  vehicle  or  rail, 
airline  trafflc,  or  the  environment  and 
result  in  numerous  casualties.  The 
Captain  of  the  Port  does  not  expect  this 
rule  to  interfere  with  the  transit  of  any 
vessels  through  the  waterways  adjacent 
to  each  facility.  Vessels  will  still  be  able 
to  transit  around  the  safety  and  security 
zones  at  all  times.  Additionally,  vessels 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zones. 

Any  violation  of  any  safety  or  seciuity 
zone  herein  is  punishable  by.  among 
others,  civil  penalties  (not  to  exceed 
$27,500  per  violation,  where  each  day  of 
a  continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  A  fine  of  not  more  than 
$100,000).  in  rem  liability  against  the 
ofTending  vessel,  and  license  sanctions. 
This  regulation  is  established  under  the 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223,  1225  and  1226. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  Captain  of  the  Port,  New  York. 
Each  person  or  vessel  in  a  safety  or 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  security 
zone  and/or  remove  any  person,  vessel, 
article  or  thing  from  a  security  zone. 


Regulatory  Evaluation  '■ 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  fact  that:  The 
zones  are  temporary  in  nature;  the  zones 
implicate  relatively  small  portions  of 
the  waterway;  vessels  will  be  able  to 
transit  around  the  safety  and  security 
zones  at  all  times;  commercial  vessels 
visiting  Port  Newark/Port  Elizabeth  are 
already  subject  to  control  of  the  Vessel 
Traffic  Service  and  previously 
established  safety  and  security  zones 
while  recreational  and  fishing  vessels 
are  unlikely  to  operate  within  that  area; 
and  the  Captain  of  the  Port  will  relax 
the  enforcement  of  the  200-yard  zones 
around  airport  facilities  and  the  150- 
yard  zone  around  the  NYPD 
ammunition  depot  whenever  he 
determines  that  the  security 
environment  existing  within  the  port 
allows  him  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  New  York  Marine 
Inspection  and  Captain  of  the  Port 
Zones  in  which  entry  will  be  prohibited 
by  safety  or  security  zones. 

These  safety  and  security  zones  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reasons:  The  zones  are 


temporary  in  nature;  the  zones  implicate 
relatively  small  portions  of  the 
waterway;  vessels  will  be  able  to  transit 
around  the  safety  and  security  zones  at 
all  times;  commercial  vessels  visiting 
Port  Newark/Port  Elizabeth  are  already 
subject  to  control  of  the  Vessel  Traffic 
Service  and  previously  established 
safety  and  security  zones  while 
recreational  and  fishing  vessels  are 
imlikely  to  operate  within  that  area;  and 
the  Captain  of  the  Port  will  relax  the 
enforcement  of  the  200-yard  zones  • 
around  airport  facilities  and  the  150- 
yard  zone  around  the  NYPD 
ammunition  depot  whenever  he 
determines  that  the  security 
environment  existing  within  the  port 
allows  him  to  do  so. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  temporary  rule  so 
that  we  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  W.  Morton,  Waterways 
Oversight  Branch.  Coast  Guard 
Activities  New  York  at  (718)  354-4012. 

Collection  of  Information 

This  temporary  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  temporary  rule  under  that  Order 
and  have  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  "assess  the  effects  of 
their  discretionary  regulatory  actions.  In 


particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu*  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  temporary  rule  will  not 
result  in  such  an  expenditiue,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  temporary  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Govenunental 
Actions  and  Interferencb  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  temporary  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  temporary  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  temporary  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
betv»?een  the  Federal  Government  and 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a/'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  I'herefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211.   . 

Environment 

We  have  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes 
safety  and  seciuity  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measiues. 
Waterways.  , 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  From  February  4.  2003  to 
September  1.  2003.  in  §  165.169  add 
new  paragraphs  (a)(7).  (a)(8).  (a)(9)  and 
(a)(10)  to  read  as  follows: 

§  165.169    Safety  and  Security  Zones:  New 
York  Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone. 

(a)  *  *  *  . 

(7)  La  Guardia  Airport,  Bowery  and 
Flushing  Bays,  Queens.  NY. — (i) 
Location:  200-Yard  Zone.  All  waters  of 
Bowery  and  Flushing  Bays  within 
approximately  200  yards  of  La  Guardia 
Airport  bound  by  the  following  points: 
Onshore  at  Steinway,  Queens  in 
approximate  position  40°46'32.1''  N. 
073°53'22.4''  W.  thence  to  40"=46'52.8'  N, 
073°53'09.3''  W,  thence  to  40°46'54.8''  N, 
073°52'54.2''  W.  thence  to  40°46'59.3''  N, 
073°52'51.3''  W.  thence  to  40°47'11.8''  N. 
073°53'17.3''  W,  thence  to  40°47'13.0'  N, 
073°53'16.1''  W  on  Rikers  Island,  thence 
easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9''  N,  073°52'17.9"  W,  thence  to 
40°47'16.7''  N.  073°52'09.2''  W,  thence  to 
40°47'36.1''  N.  073°51'52.5''  W.  thence  to 
40°47'35.1''  N,  073°51'50.5''  W.  thence  to 
40°47'15.9''  N,  073°52'06.4''  W.  thence  to 
40°47'14.5''  N.  073°52'03.1''  W.  thence  to 
40°47'10.6''  N,  073°52'O6.7''  W,  thence  to 
40°47'01.9''  N,  073°52'02.4"'  W,  thence  to 
40°46'50.4''  N,  073°52'08.1'  W,  thence  to 
40°46'26.8''  N,  073°51'18.5"'  W,  thence  to 
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40°45'57.2''  N.  073°51'01.8''  W.  thence  to 
40°45'51.2''  N.  073°50'59.6''  W.  thence  to 
40°45'49.5''  N,  073°51'07.2''  W,  thence  to 
40°45'58.8''  N.  073''51'13.2''  W.  thence  to 
40°46'02.3''  N.  073°51'20.1''  W,  thence  to 
40°45'48.4''  N.  073°51'37.O''  W.  (NAD 
1983]  thence  along  the  shoreline  to  the 
point  of  origin. 

(ii)  Location:  100- Yard  Zone.  All 
waters  of  Bowery  and  Flushing  Bays 
within  approximately  100  yards  of  La 
Guardia  Airport  bound  by  the  following 
points:  Onshore  at  Steinway,  Queens  in 
approximate  position  40°46'32.1"  N, 
073°53'22.4''  W.  thence  to  40°46'50.6''  N. 
073°53'07.3''  W,  thence  to  40°46'53.0''  N, 
073°52'50.9''  W.  thence  to  40°46'57.6"  N, 
073°52'47.9''  W,  thence  to  40°47'11.8''  N. 
073°53'17.3''  W,  thence  to  40°47'13.0''  N, 
073°53'16.1''  W  on  Rikers  Island,  thence 
easterly  along  the  Rikers  Island 
sboreline  to  approximate-position 
40°47'12.9''  N,  073°52'17.9''  W,  thence  to 
40°47'16.7''  N,  073°52'09.2''  W,  thence  to 
40°47'36.1"  N,  D73°51'52.5''  W,  thence  to 
40°47'35.1''  N,  073''51'50.5''  W,  thence  to 
40°47'15.9"  N,  073°52'06.4''  W,  thence  to 
40°47'14.5''  N,  073°52'03.1''  W,  thence  to 
40°47'07.9''  N,  073°52'09.2''  W,  thence  to 
40''47'01.4"  N.  073°52'06.1"  W,  thence  to 
40°46'50.0"  N.  073°52'14.6''  W,  thence  to 
40°46'22.2''  N.  073°51'16.0''  W,  thence  to 
40''45'57.2''  N.  073°51'01.8''  W,  thence  to 
40°45'52.4"  N,  073°51'00.2''  W.  thence  to 
40°45'50.6''  N,  073°51'07.9''  W.  thence  to 
40°45'58.8''  N,  073°51'13.2''  W.  thence  to 
40°46'04.0''  N.  073°51'23.3''  W.  thence  to 
40°45'51.2"  N.  073°51'38.8''  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(iii)  Enforcement  period.  The  zones 
described  in  paragraph  {a)(7)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a)(7)(i)  of  this  section.  That  lies  outside 
of  the  waters  described  in  paragraph 
(a){7)(ii)  of  this  section:  Authorization  to 
enter  the  waters  that  lie  between  the 
outer  boundaries  of  the  zones  described 
in  paragraphs  (a)(7)(i)  and  (a)(7)(ii)  of 
this  section  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  or  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com. 

(8)  fohn  F.  Kennedy  Airport,  Jamaica 
Bay,  Queens,  NY. — (i)  Location:  Bergen 
Basin.  All  waters  of  Bergen  Basin  north 
of40°39'26.4''N. 

(ii)  Location:  Thurston  Basin.  All 
waters  of  Thurston  Basin  north  of 
40°38'21.2''N. 

(iii)  Location:  200-Yard  Zone.  All 
waters  of  Jamaica  Bay  within 
approximately  200  yards  of  John  F. 
Kennedy  Airport  bound  by  the 


following  points:  Onshore  east  of  Bergen 
Basin,  Queens  in  approximate  position 
40°38'49.0''  N.  073°49'09.1''  W.  thence  to 
40°38'42.5''  N,  073°49'13.2''  W,  thence  to 
40°38'00.6''  N,  073''47'35.1''  W,  thence  to 
40°37'52.3''  N,  073°47'55.0''  W,  thence  to 
40°37'50.3''  N.  073°47'53.5''  W,  thence  to 
40°37'59.4''  N.  073°47'32.6''  W.  thence  to 
40°37'46.1''  N,  073°47'07.2''  W,  thence  to 
40°37'19.5''  N,  073°47'30.4''  W,  thence  to 
40°37'05.5''  N.  073°47'03.0''  W,  thence  to 
40°37'34.7"  N,  D73°46'40.6''  W,  thence  to 
40°37'20.5''  N,  073°46'23.5''  W,  thence  to 
40°37'05.7''  N,  073''46'34.9''  W.  thence  to 
40°36'54.8''  N,  073''46'26.7''  W,  thence  to 
40°37'14.1''  N,  073°46'10.8''  W,  thence  to 
40°37'36.9''  N,  073°45'52.8''  W,  thence  to 
40°38'00.8''  N,  073°44'54.9''  W,  thence  to 
40°38'05.1''  N,  073°45'00.3''  W.  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(iv)  Location:  100-Yard  Zone.  All 
waters  of  Jamaica  Bay  within 
approximately  100  yards  of  John  F. 
Kennedy  Airport  bound  by  the 
following  points:  Onshore  east  of  Bergen 
Basin,  Queens  in  approximate  position 
40°38'49.0''  N,  073°49'09.1''  W,  thence  to 
40°38'45.1''  N,  073°49'11.6''  W,  thence  to 
40°38'02.0''  N.  073°47'31.8''  W.  thence  to 
40°37'52.3''  N,  073°47'55.0''  W,  thence  to 
40°37'50.3''  N,  073°47'53.5''  W,  thence  to 
40°38'00.8''  N,  073°47'29.4''  W,  thence  to 
40°37'47.4''  N,  073''47'02.4''  W,  thence  to 
40°37'19.9''  N,  073°47'25.0''  W.  thence  to 
40°37'10.0"  N.  073°47'03.7*'  W*  thence  to 
40°37'37.7''  N,  073°46'41.2''  W,  thence  to 
40°37'22.6''  N,  073°46'21.9''  W,  thence  to 
40°37'05.7''  N,  073°46'34.9''  W.  thence  to 
40°36'54.8''  N,  073''46'26.7''  W.  thence  to 
40°37'14.1"  N,  073°46'10.8''  W,  thence  to 
40°37'40.0''  N,  073°45'55.6''  W,  thence  to 
40°38'02.8''  N.  073°44'57.5''  W,  thence  to 
40°38'05.1''  N,  073°45'00.3''  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(v)  Enforcement  period.  The  zones 
described  in  paragraphs  (a)(8)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a)(8)(iii)  of  this  section  that  lies  outside 
of  the  waters  described  in  paragraph 
(a)(8)(iv)  of  this  section.  Authorization 
to  enter  the  waters  that  lie  between  the 
outer  boundaries  of  the  zones  described 
in  paragraphs  (a)(8)(iii)  and  (a)(8)(iv)  of 
this  section  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com. 

(9)  NYPD  Ammunition  Depot. 
Bodman  Neck,  Eastchester  Bay,  NY. — (i) 
Location:  150-Yard  Zone.  All  waters  of 
Eastchester  Bay  within  approximately 
150  yards  of  Rodman  Neck  bound  by  the 


following  points:  Onshore  in 
approximate  position  40°51'30.4''  N, 
0.73°48'14.9'  W,  thence  to  40''51'29.9''  N. 
073°48'20.7"  W.  thence  to  40°51'16.9''  N. 
073°48'22.5''  W,  thence'to  40°51'07.5''  N. 
073°48'18.7''  W,  thence  to  40°50'54.2"  N, 
073°48'11.1''  W,  thence  to  40''50'48.5''  N, 
073°48'04.6''  W,  thence  to  40°50'49.2''  N, 
073°47'56.5''  W,  thence  to  40°51'03.6''  N, 
073°47'47.3''  W,  thence  to  40°51'15.7''  N. 
073°47'46.8''  W,  thence  to  40°51'23.5''  N. 
073°47'41.9''  W,  (NAD  1983)  thence 
southwesterly  along  the  shoreline  to  the 
point  of  origin. 

(ii)  Location:  100-Yard  Zone.  All 
waters  of  Eastchester  Bay  within 
approximately  100  yards  of  Rodman 
Neck  bound  by  the  following  points: 
Onshore  in  approximate  position 
40°51'30.4''  N,  073°48'14.9''  W,  thence  to 
40''51'30.1''  N.  073°48'19.0"  W.  thence  to 
40°51'16.8''  N.  073°48'20.5''  W.  thence  to 
40°51'07.9''  N,  073°48'16.8''  W,  thence  to 
40°50'54.9''  N,  073°48'09.0''  W,  thence  to 
40°50'49.7''  N,  073°48'03.6''  W,  thence  to 
40°50'50.r  N,  073°47'57.9''  W,  thence  to 
40°51'04.6''  N,  073°47'48.9''  W,  thence  to 
40°51'15.9''  N,  073°47'48.4''  W,  thence  to 
40°51'23.5''  N,  073°47'41.9''  W,  (NAD 
1983)  thence  southwesterly  along  the 
shoreline  to  the  point  of  origin. 

(iii)  Enforcement  period.  The  zones 
described  in  paragraph  (a)(9)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a)(9)(i)  of  this  section  that  lies  outside 
of  the  waters  described  in  paragraph 
(a){9)(ii)  of  this  section.  Authorization  to 
enter  the  waters  that  lie  between  tKe 
outer  boundaries  of  the  zones  described 
in  paragraphs  (a)(9)(i)  euid  (a)(9)(ii)  of 
this  section  will  be  commimicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com. 

(10)  Port  Newark/Port  Elizabeth, 
Newark  Bay,  NJ.  All  waters  of  Newark 
Bay  bound  by  the  following  points: 
40°41'49.9''  N,  074°07'32.2''  W,  thence  to 
40°41'46.5''  N.  074°07'20.4''  W,  thence  to 
40°41'10.7''  N,  074°07'45.9''  W,  thence  to 
40°40'54.3''  N.  074°07'55.7''  W,  thence  to 
40°40'36.2''  N,  074°08'03.8''  W,  thence  to 
40°40'29.1''  N,  074°08'06.3''  W,  thence  to 
40°40'21.9''  N,  074°08'10.0''  W,  thence  to 
40°39'27.9''  N,  074°08'43.6''  W,  thence  to 
40°39'21.5''  N,  074°08'50.1''  W,  thence  to 
40°39'21.5''  N.  074°09'54.3''  W,  (NAD 
1983)  thence  northerly  along  the 
shoreline  to  the  point  of  origin. 
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Dated:  February  4.  2003. 
Craig  E.  Bone. 

Captain,  Coast  Guard  Captain  of  the  Port, 
New  York. 
[FR  Doc.  03-3980  Filed  2-18-03;  8:45  am] 

BH.UNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-2002-0273;  FRL-7278-71 

Peiargonic  Acid  (Nonanoic  Acid); 
Exemption  from  ttie  Requirement  of  a 
Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  peiargonic 
acid  in  or  on  all  foods  when  applied 
used  as  a  component  of  a  food  contact 
surface  sanitizing  solution  in  food 
handling  establishments.  Eco  Lab  Inc. 
requested  this  tolerance  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
February  19,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0273, 
must  be  received  on  or  before  April  21. 
2003. 

ADDRESSES:  Written  objections  and 
beciring  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adam  Hey  ward.  Antimicrobials 
Division  (7510C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (703)  308-6422;  e-mail  address: 
heyward.adam@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAIC  code  111) 

•  Animal  production  (NAIC  code 

112) 

•  Food  manufacturing  (NAIC  code 

311) 


•    Pesticide  manufactiuing  (NAIC 
code  32532) 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Belated 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ED)  number 
OPP-2002-0273.  The  official  pubhc 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  .document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http://. 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.btml.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December  7, 
2001  (66  FR  63534)  {FRL-6737-9).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
aimouncing  the  filing  of  a  pesticide 
petition  (PP  0F6193)  by  Eco  Lab  Inc., 
370  N.  Wabasha  Street,  St.  Paul  MN 
•  55102.  That  notice  included  a  summary 
of  the  petition  prepared  by  Eco  Lab, 
Inc.,  the  registrant.  There  were  no 


comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1159  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  nonanoic  acid. 
Nonanoic  acid  is  a  component  of  a 
proposed  product  KX-61 16  in  which  ^ 
this  active  ingredient  is  present  at 
6.49%  in  the  formulation.  The  proposed 
sanitizer  formulation  is  applied  to  food 
contact  siufaces  such  as  equipment, 
pipelines,  tanks,  vats,  fillers, 
evaporators,  pasteimzers  and  aseptic 
equipment  in  restaiu^nts,  food  service 
operations,  dairies,  breweries,  wineries, 
and  beverage  and  food  processing 
plants.  The  sanitizer  is  applied  by 
inunersion,  coarse  spray,  or  circulation 
technique  as  appropriate  to  the 
equipment.  The  solution,  once  applied, 
is  allowed  to  drain  and  dry  and  diere  is    ■ 
no  potable  water  rinse.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all  - 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiu^  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonaBle 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  vsilidity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 
available  information  concerning  the 
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variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The  . 
nature  of  the  toxic  effects  caused  by 
pelargonic  acid  (nonanoic  acid)  are 
discussed  in  this  unit. 

A.  Acute  Toxicity 

As  a  result  of  a  number  of  acute 
toxicity  studies,  technical  pelargonic 
acid  is  placed  in  the  following  Toxicity 
Categories:  Primary  eye  irritation 
(Toxicity  Category  II),  primary  eye 
irritation  (Toxicity  Category  II),  acute 
oral  toxicity  (Toxicity  Category  FV), 
acute  dermal  and  inhalation  toxicity 
(Toxicity  Category  III).  Sensitization  test 
results  showed  that  pelargonic  acid 
cannot  be  considered  a  dermal 
sensitizer. 

B.  Subchronic  and  Chronic  Toxicity 

In  an  oral  toxicity  study  (conducted 
for  14-days),  no  systemic  toxicity  was 
observed  with  either  sex  even  at  the 
highest  dose  tested,  20,000  parts  per 
million  (ppm)  (1,834  milligrams/ 
kilogram/day  (mg/kg/day)).  In  addition, 
pelargonic  acid  showed  no  adverse 
effects  on  survival,  clinical  signs,  body 
weight  gain,  food  consumption, 
hematology,  clinical  chemistry  or  gross 
pathology.  For  each  dose,  three  animals 
per  sex  were  tested.  However,  the  study 
did  not  report  organ  weights  and 
histopathology.  This  was  considered  a 
deficiency  in  this  study.  Nevertheless, 
the  Agency  determined  that  because  no 
toxic  effects  were  observed  at  a  very 
high  level  of  ~  2,000  mg/kg,  a  90-day 
oral  study  was  not  necessary. 

A  28-day  dermal  toxicity  study 
conducted  on  rabbits  was  submitted  to 
the  Agency  under  TSCA  section  8(e). 
Five  male  and  five  female  New  Zealand 
white  rabbits  were  dermally  treated 
with  pelargonic  acid  present  in  mineral 
oil.  In  all,  10  applications  were  made  (5 
per  week)  at  a  dose  level  of  500  mg/kg/ 
day.  A  2-week  recovery  period  was 
allowed  for  selected  rabbits.  Diu'ing  the 
first  and  second  week  of  treatment, 
slight  body  weight  loss  and  decreased 
food  consumption  were  observed.  One 
female  rabbit  showed  ocular  discharge 
and  hypoactivity  during  the  second 
week  of  treatment.  All  rabbits  dermally 
treated  with  pelargonic  acid  by  day  14 
showed  signs  of  severe  erythema  and 
moderate  edema.  Dermal  reactions 
consisting  of  moderate  desquamation, 
moderate  fissuring,  eschar,  exfoliation 
and  necrosis  were  also  observed  at  day 
14.  By  day  29,  all  dermal  reactions  had 
reversed.  It  was  evident  that  at  the 
treatment  level  of  500  mg/kg/day  of 
pelargonic  acid,  significant  dermal  signs 
of  toxicity  were  observed  but  no 
significant  systemic  reaction. 


A  supplemental  study  on  chronic 
toxicity/carcinogenicity  in  mice  was 
conducted  for  80  weeks.  A  dose  of  50 
mg  of  pelargonic  acid  was  dermally 
applied  to  each  mouse  twice/ day  for  80 
weeks.  Histopathology  showed  no  non- 
neoplastic or  neoplastic  lesions  on  skins 
and  internal  organs  of  mice.  The  Agency 
concluded  that  this  study  although  not 
exactly  conducted  according  to 
guideline,  adequately  assesses  the 
chronic  toxicity  and  the  carcinogenic 
potential  of  pelargonic  acid  via  the 
dermal  route. 

C.  Developmental  Toxicity 

A  development  toxicity  was 
conducted  on  a  group  of  22  pregnant 
Crl:COBS  CD(SD)BR  rats.  These  rats 
were  treated  with  pelargonic  acid  in 
com  oil  at  a  dose  of  1 ,500  mg/kg  on 
gestation  days  6  through  1 5  (both  days 
inclusive).  Maternal  body  weight  was 
not  significantly  affected  diuing  the 
treatment.  Only  1  out  of  22  animals 
showed  signs  of  clinical  toxicity.  No 
significant  histopathology  signs  were 
observed  in  the  maternal  animals. 
Pelargonic  acid  treatment  did  not  have 
any  significant  effect  on  cesarean 
section  observations.  Four  fetuses  in  one 
litter  showed  a  higher  incidence  of  cleft 
palate  compared  to  the  control  mean. 
For  maternal  toxicity,  the  Agency  has 
determined  the  no  observed  adverse 
effect  level  (NOAEL)  to  be  greater  than 
1 ,500  mg/kg/day.  Because  fetal  effects 
were  observed  at  1 ,500  mg/kg/day,  the 
NOAEL  for  developmental  toxicity  was 
not  determined.  The  Agency  has 
determined  that  this  dose  is  in  excess  of 
the  Agency's  limit  dose  for  toxic  effects. 
The  type  and  level  of  exposure  expected 
from  the  use  of  this  chemical  is  much 
lower  than  the  dose  level  shown  in  the 
study. 

D.  Mutagenicity/Carcinogenicity 

Ames  Test  (Salmonella/reverse 
mutation  assay)  showed  pelargonic  acid 
to  be  non-mutgenic.  Similarly,  in  vivo 
cytogenetics  study  using  micronucleus 
assay  gave  a  negative  result.  In  a  mouse 
lymphoma  forward  mutation  study, 
pelargonic  acid  appears  to  induce  a 
weak  mutagenic  response  at  or  higher 
than  50  milligrams/milliliter  (mg/mL) 
level.  This  was  observed  in  the  presence 
of  increasing  toxicity,  and  may  be  an 
indication  of  gross  chromosomal 
changes  or  damage  and  not  actual 
mutational  changes  within  the 
thymidine  kinese  gene  locus. 

As  described  above,  a  summary  of  the 
results  of  a  dermal  carcinogenicity  study 
in  mice  with  pelargonic  acid  was 
submitted.  Fifty  mice  were  treated 
twice-weekljr  with  50  mg  doses  of 
undiluted  pelargonic  acid  for  80  weeks. 


No  evidence  of  severe  dermal  or 
systemic  toxicity  was  seen. 
Histopathology  revealed  no  tumors  of 
the  skin  or  the  internal  organs 

E.  Exposure  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposiuBS,  including 
drinking  water  from  ground  water  or. 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  The  Agency  has  considered 
available  information  on  the  aggregate 
exposure  levels  of  consumers  (and 
major  identifiable  subgroups  of 
consumers)  to  the  pesticide  chemical 
residue  of  pelargonic  acid  (nonanoic 
acid)  and  to  other  related  substances.  In 
these  considerations,  the  Agency  has 
included  dietary  exposure  under  the 
tolerance  exemption  and  all  other 
tolerances  or  exemptions  in  effect  for 
pelargonic  acid's  chemical  residue  and 
exposure  ftt)m  non-occupational 
sources.  The  Food  and  Drug 
Administration  has  cleared  pelargonic 
acid  as  a  synthetic  food  flavoring  agent 
(21  CFR  172.515),  as  an  adjuvant, 
production  aid  and  sanitizer  to  be  used 
in  contact  with  food  (21  CFR 
178.1010(b))  and  in  washing  or  to  assist 
in  lye  peeling  of  fruits  and  vegetables 
(up  to  1%)  (21  CFR  173.315).  Pelargonic 
acid  is  also  exempt  from  the 
requirement  of  a  tolerance  when  used  in 
or  on  all  food  commodities,  as  a  plant 
regulator  on  plants,  seeds,  or  cuttings 
after  harvest  in  accordance  with  GAP.  It 
is  also  exempt  from  a  tolerance  when 
used  as  a  herbicide  on  all  plant  food 
conunodities  provided  that  allocations 
are  not  made  directly  to  the  food 
commodity  except  when  used  as  a 
harvest  aid  or  dessicant  to  any  root  or 
tuber  vegetable,  bulb,  or  cotton  (40  CFR 
180.1159).  Applications  of  the  proposed 
end-use  products  containing  pelargonic 
acid  will  not  directly  contact  edible 
portions  of  food  commodities. 

1.  Food.  For  the  proposed  sanitizer 
uses,  a  worst  case  dietary  exposure 
estimate  has  been  calculated,  assuming 
that  all  food  consumed  by  an  adult  or 
child  has  contacted  a  sanitized  surface 
using  pelargonic  acid,  that  a  1  mg/cm^ 
sanitizer  residue  remains  on  the  surface, 
and  that  100%  of  the  residue  (170  ppm) 
is  transferred  to  the  food  from  the 
surface.  Using  these  assumptions,  in 
which  all  food  contacts  4,000  cm^  of 
sanitized  non-porous  food-contact 
surfaces  a  worst  case  dietary  exposiue  of 
680  ^g/day  is  calculated.  For  a  70  kg 
adult  this  becomes  9.7  ^g/kg/day  and  for 
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a  15  kg  child,  exposure  is  calculated  as 
45  |Ag/kg/day. 

2.  Drinking  water  exposure.  KX-6116 
as  a  sanitizer  contains  pelargonic  acid  as 
its  active  component  and  low 
concentrations  of  pelargonic  acid  could 
be  expected  to  be  introduced  into 
drinking  water.  However,  exposure 
through  drinking  water  is  expected  to  be 
low  and  not  of  significance. 

3.  Other  non-occupational  exposure. 
Based  on  the  intended  use  of  pelargonic 
acid  in  food  handling  establishments, 
exposure  to  pelargonic  acid  as  a 
component  of  KX-6116  sanitizer 
through  non-occupational,  non-dietary 
sources  is  not  likely  to  occiu-. 

4.  Cumulative'ejfects.  Section 
408(b)(2)(D)(v)  requires  that,  when 
considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  available  information 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  Based  on  the 
information  discussed  in  Unit  VII.  EPA 
concluded  that  pelargonic  acid  is 
sufficiently  non-toxic  that  EPA  can 
determine  that  it  does  not  share  a 
conunon  mechanism  of  toxicity  with 
other  substances. 

F.  Safety  Factor  for  Infants  and  Children 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposure 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

Based  on  the  considerations  discussed 
in  Unit  III.G.,  EPA  concluded  that 
pelargonic  acid  was  sufficiently  non- 
toxic that  a  margin  of  safety  analysis 
was  not  appropriate.  For  the  same 
reason,  EPA  has  not  applied  an 
additional  margin  of  safety  for  the 
protection  of  infants  and  children. 

G.  Detemunation  of  Safety 

Based  on  the  following 
considerations,  EPA  concludes  that 
pelargonic  acid  is  unlikely  to  pose  a  risk 
under  all  reasonable  exposure  scenarios: 

1.  Fatty  acids  such  as  pelargonic  acid 
are  processed  by  known  metabolic 
pathways  within  the  body  and 
contribute  to  normal  physiological 
function. 


2.  Pelargonic  acid  is  naturally  present 
at  levels  up  to  224  parts  per  billion 
(ppb)  in  apples,  385  ppm  in  the  skin  of 
grapes,  and  143  ppm  in  grape  pulp.  It 

is  present  in  a  number  of  other  foods  as 
well.  An  average  serving  of  grapes 
containing  385  ppm  of  pelargonic  acid 
in  the  grape  skins  would  result  in 
exposiue  to  pelargonic  acid  to  an 
average  consumer  of  164  ng/kg/day.  In 
comparison,  a  worst  case  estimate  of 
dietary  exposure  to  pelargonic  acid  as  a 
result  of  its  use  as  sanitizer  is  9.7  ng/kg/ 
day  for  a  70  kg  adult  and  45  ng/kg/day 
for  a  15  kg  child. 

3.  The  Food  and  Drug  Administration 
has  cleared  pelargonic  acid  as  a 
synthetic  food  flavoring  agent  (21  CFR 
172.515),  as  an  adjuvant,  production  aid 
and  sanitizer  to  be  used  in  contact  with 
food  (21  CFR  178.1010(b))  and  in 
washing  or  to  assist  in  lye  peeling  of 
fruits  and  vegetables  (up  to  1%)  (21  CFR 
173.315).  Pelargonic  acid  is  also  exempt 
from  the  requirement  of  a  tolerance 
when  used  in  or  on  all  food 
commodities,  as  a  plant  regulator  on 
plants,  seeds,  or  cuttings  after  harvest  in 
accordance  with  Good  Agricultural 
Practices  (GAP).  It  is  also  exempt  from 

a  tolerance  when  used  as  a  herbicide  on 
all  plant  food  commodities  provided 
that  allocations  are  not  made  directly  to 
the  food  conunodity  except  vvhen  used 
as  a  harvest  aid  or  dessicant  to  any  root 
or  tuber  vegetable,  bulb,  or  cotton  (40 
CFR  180.1159). 

4.  Dietary  toxicity  testing  evidenced 
adverse  reactions  only  at  doses  that 
were  at  or  above  limit  doses.  Dermal 
toxicity  testing'  showed  no  significant 
systemic  reaction. 

5.  The  estimated  exposures  to 
pelargonic  acid  and  other  fatty  acids 
from  direct  or  indirect  addition  to  food 
as  well  as  sanitizer  uses  are  well  below 
the  doses  administered  in  animal 
studies  that  are  required  to  elicit  an 
adverse  effect.  Accordingly.  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  to  the  general 
population,  including  infants  and 
children,  from  aggregate  exposure  to 
pelargonic  acid. 

IV.  Other  Considerations 

A.  Analytical  Method(s) 

Because  an  exemption  from  the 
requirement  of  a  tolerance  without 
numerical  limitation  for  residues  in 
food  is  being  granted  for  pelargonic 
acid,  an  enforcement  analytical  method 
is  not  needed.  However,  an  analytical 
method  is  available  in  cases  of  gross 
misuse.  The  analytical  method  is  being 
made  available  to  anyone  interested  in 
pesticide  enforcement  when  requested, 
from  Norm  Cook,  Antimicrobials 


Division  (7510C),  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001.  Office  location  and  telephone 
number:  1921  Jefferson  Davis  Highway, 
3rd  Floor,  Arlington,  VA  22202,  (703) 
308-8253. 

B.  Existing  Tolemnces 

1.  40  CFR  180.1159.  Pelargonic  acid  is 
exempted  frwm  the  requirement  of  a 
tolerance  on  all  food  commodities  when 
used  as  a  plant  regulator  on  plants, 
seeds,  or  cuttings  and  all  food 
commodities  after  harvest  in  accordance 
with  GAP  or  as  a  herbicide  when 
applications  are  not  made  directly  to  the 
food  commodity  except  when  used  as  a 
harvest  aid  or  dessicant  to:  any  root  and 
tuber  vegetables,  bulb  vegetable  or  * 
cotton.  When  pelargonic  acid  is  used  as 

a  harvest  aid  or  dessicant,  application 
must  be  made  no  later  than  24  hours 
prior  to  harvest. 

2.  21  CFR  178.1010(c)(37).  Pelargonic 
acid  is  permitted  in  food  contact 
sanitizing  solutions  at  a  level  up  to  90 
ppm. 

3.  21  CFR  172.515.  Pelargonic  acid 
may  be  safely  used  as  synthetic  food 
flavoring  substances  and  adjuvants  in 
food  in  the  minimum  quantity  required 
to  reproduce  the  intended  effect. 

4.  21  CFR  173.315.  Pelargonic  acid 
may  be  used  in  an  aliphatic  acid 
mixture  for  washing  or  to  assist  in  the 
peeling  of  fruits  and  vegetables.  The 
aliphatic  acid  mixture  may  be  used  at  a 
level  not  to  exceed  1%  in  the  lye 
peeling  solution. 

C.  International  Tolerances 

No  codex  maximum  residue  levels 
have  been  established  for  the  pelargonic 
acid. 

V.  Conclusion 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  pelargonic  acid  in  or  on  all  raw 
agricultural  commodities  and  in 
processed  commodities,  when  such 
residues  result  from  the  use  of 
pelargonic  acid  as  an  antimicrobial 
treatment  in  solutions  containing  a 
diluted  end-use  concentration  of 
pelargonic  acid  up  to  1 70  ppm  per 
application  on  food  contact  surfaces 
such  as  equipment,  pipelines,  tanks, 
vats,  fillers,  evaporators,  pasteurizers 
and  aseptic  equipment  in  restaurants, 
food  service  operations,  dairies, 
breweries,  wineries,  beverage  and  food 
processing  plants.  The  sanitizer  shall  be 
applied  by  immersion,  coarse  spay,  or 
circulation  technique  as  appropriate  to 
the  equipment  or  utensil.  No  potable 
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water  rinse  is  required  following  the  use 
of  the  sanitizer. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  4Q  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modihcation  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  niing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0273  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  21,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confldential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  O^ice  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
ft-om  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the  • 
Hearing  Clerk  is  (703)  603-0061. 

2.  T^erance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection.".  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  ^05- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  l.B.l.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0273.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
l.B.l.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 


hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries.  • 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
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Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  ofa  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and' local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  ofRepresentatives.  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  coinmodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  21,  2003.  ' 

James'Jones, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED! 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.1159  is  amended  by      . 
adding  paragraph  (c)  to  read  as  follows: 

§  1 80.1 1 59    Pelargonic  acid;  exemption 
from  the  requirement  of  a  tolerance. 

***** 

(c)  An  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  pelargonic  acid  in  or  on 
all  raw  agricultural  commodities  and  in 
processed  commodities,  when  such 
residues  result  from  the  use  of 
pelargonic  acid  as  an  antimicrobial 
treatment  in  solutions  containing  a 
diluted  end-use  concentration  of 
pelargonic  acid  up  to  170  ppm  per 
application  on  food  contact  surfaces 
such  as  equipment,  pipelines,  tanks, 
vats,  fillers,  evaporators,  pasteurizers 
and  aseptic  equipment  in  restaurants, 
food  service  operations,  dairies. 


breweries,  wineries,  beverage  and  food 
processing  plants. 

[FR  Doc.  03-3842  Filed  2-18-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0272;  FRL-7278-61 

Decanoic  Acid;  Exemption  from  the 
Requirement  of  a  Pesticide  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  decanoic  acid 
(capric  acid)  in  or  on  all  foods  when 
applied/used  as  a  component  of  a  food 
contact  surface  sanitizing  solution  in 
food  handling  establishments.  Eco  Lab 
Inc.  submitted  a  petition  to  EPA  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  decanoic  acid. 
DATES:  This  regulation  is  effective 
February  19.  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0272. 
must  be  received  on  or  before  April  21, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  X.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adam  Heyward,  Antimicrobials 
Division  (7510C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW.. Washington,  DC  20460-0001; 
telephone  number:  (703)  308-6422;  e- 
mail  address;  heyward.adam@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (N AIC  code  111) 

•  Animal  production  (NAIC  code 
112) 
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•  Food  manufacturing  (NAIC  code 
311) 

•  Pesticide  manufacturing  (NAIC 
code  32532) 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0272.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,- and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
tbis  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmI_00/Title_40/ 
40cfrl80_00.html,  a  beta  site  currently 
under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December  7, 
2001  (66  FR  63534)  (FRL-6737-9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170). 
announcing  the  filing  of  a  pesticide 
petition  (PP  0p6194)  by  Eco  Lab  Inc.. 
370  N.  Wabasha  Street,  St.  Paul,  MN 


55102.  That  notice  included  a  summary 
of  the  petition  prepared  by  Eco  Lab  Inc., 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  is  established  for  residues  of 
decanoic  acid  in  or  on  all  raw 
agricultural  commodities  and  in 
processed  commodities,  when  such 
residues  result  from  the  use  of  decanoic 
acid  as  an  antimicrobial  treatment  in 
solutions  containing  a  diluted  end-use 
concentration  of  decanoic  acid  up  to 
1 70  parts  per  million  (ppm)  per 
application  on  food  contact  surfaces 
such  as  equipment,  pipelines,  tanks, 
vats,  fillers,  evaporators,  pasteurizers 
and  aseptic  equipment  in  restaurants, 
food  service  operations,  dairies, 
breweries,  wineries,  beverage  and  food 
processing  plants.  The  sanitizer  is 
applied  by  immersion,  coarse  spray,  or 
circulation  technique  as  appropriate  to 
the  equipment.  The  solution,  once 
applied  is  allowed  to  drain  and  dry  and 
there  is  no  potable  water  rinse. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiu-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  assesses  the  hazards  of  the 
pesticide  through  examination  and 
review  of  available  toxicology  data. 
Second,  EPA  examines  the  potential 
route(s)  and  duration(s)  of  exposure  to 
the  pesticide  through  food,  drinking 
water,  and  through  other  exposures  that 
can  occur  as  a  result  of  pesticide  use  in 
residential  settings. 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  decanoic  acid  on  all  food  up  to  1 70 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  toxicology  data  boTa  the  open 
scientific  literature  as  well  as  the  data 
submitted  in  support  of  this  action  and 
has  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  to  human  risk.  EPA  has 
also  considered  available  information 
on  potential  differences  in  sensitivity  to 
the  toxicity  of  the  pesticide  in  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
natures  of  the  toxic  effects  caused  by 
decanoic  acid  (capric  acid)  are 
discussed  in  this  unit. 

B.  Acute  Toxicity 

The  acute  oral  toxicity  of  decanoic 
acid  is  low  lethal  dose  (LD)  50  >10 
grams/kilograms  (g/kg)  as  is  the  acute 
dermal  toxicity  (LDso  >  5  g/kg). 
Decanoic  Acid  is  a  modsrate  too  severe 
skin  irritant  when  applied  undiluted  to 
intact  or  abraded  rabbit  skin  for  24 
hours.  Decanoic  acid  is  also  a  severe  eye 
irritant  when  applied  as  a  5%  solution. 

C.  Subchronic  Toxicity 

As  reported  in  Patty's  Industrial 
Hygiene  and  Toxicology,  4th  ed.,  rats 
fed  capric  acid  at  10%  in  the  diet  for 
150  days  showed  no  adverse  effects 
from  treatment.  In  another  study,  rats 
administered  approximately  4  g 
decanoic  acid  /kg/ day  for  6  weeks 
showed  reduced  body  weight  gain  and 
increased  plasma  triglyceride  levels.  In 
a  longer  term  study  in  which  rats  were 
fed  2.5  g/kg/day  decanoic  acid  for  47 
weeks,  no  adverse  toxicological  effects 
were  noted.  Dogs  administered  4.4  g/kg/ 
day  decanoic  acid  for  102  days  showed 
no  adverse  effects  of  treatment. 

D.  Developmental  and  Reproductive 
Effects 

In  a  study  by  Hendrich  et  al.  (JAOCS, 
Vol.  70,  no.  8,  August  1993,  pages  797- 
802),  the  potential  reproductive  effects 
of  decanoic  acid  were  examined  in 
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CBA/2  and  C57B1/6  mice.  Groups  of 
mice  received  diets  containing  either 
17.2%  beef  tallow  and  3.5%  com  oil  or 
8.6%  crude  Cuphea  oil  and  3.5%  com 
oil.  Cuphea  oil  is  composed  of  76% 
decanoic  acid,  4.8%  octanoic  acid,  2.5% 
dodecanoic  acid,  2.2%  myristate,  3.4% 
palmitate,  0.7%  stearate,  3.3%  oleate, 
and  5.5%  linoleate.  Parental  animals 
were  fed  for  various  times  due  to  the 
short  supply  of  Cuphea  oil.  C57B1/6 
"mice  were  fed  for  either  10  months,  8 
months,  or  5  months  (Fl,  F2,  and  F3 
generations),  while  the  CBA/2  mice 
were  fed  for  11-12  months,  9-11 
months,  and  6-8  months  (Fl,  F2,  and  F3 
generations).  Body  weights,  food  intake, 
liver  weights,  and  total  serum 
cholesterol  were  analyzed  as  well  as  the 
number  of  pups  bom  and  surviving  to 
weaning.  Histopathology  was  performed 
on  liver,  left  kidney,  spleen,  heart,  lung, 
and  one  testis.  The  histopathology 
appears  to  have  been  done  only  on 
parental  mice.  Feeding  of  Cuphea  oil 
containing  decanoic  acid  to  successive 
generations  of  two  strains  of  mice  had 
no  effect  on  reproduction  in  either 
strain  of  mouse.  In  the  Fl  generation  of 
the  CBA/2  strain,  the  reported  number 
of  pups  per  female  was  decreased  in  the 
Cuphea-kd  mice  vs.  the  mice  fed  the 
basal  diet  without  the  Cuphea  oil. 
However,  this  effect  was  not  observed  in 
any  other  generation  of  the  CBA/2  strain 
or  in  any  generation  of  the  C57B1/6 
strain  and  is  therefore  not  interpreted  as 
a  treatment-related  effect.  Body  weight 
in  C57B1/6  and  CBA/2  mice  was 
reduced  approximately  10%  after  13 
weeks  of  treatment  but  this  effect  was 
not  observed  in  successive  generations. 
Food  intake  was  not  consistently 
affected  by  treatment.  Serum  cholesterol 
was  significantly  increased  in  C57B1/6 
mice  after  3  months  of  treatment,  and 
the  increase  was  also  observed  after  5 
and  12  months.  Fatty  vacuolization  was 
observed  in  the  liver  of  most  mice  after 
treatment.  CBA/2  mice  tended  to 
accumulate  fat  as  large  vacuoles  in 
periportal  hepatocytes  with  smaller 
vacuoles  in  centrilobular  hepatocytes. 
C57B1/6  mice  had  a  more  diffuse  fatty 
change  with  large  vacuoles  in 
centrilobular  areas. 

E.  Carcinogenicity/Mutagenicity 

There  are  no  published  studies  on 
carcinogenicity  of  decanoic  acid,  but 
available  mutagenicity  data  indicate  that 
decanoic  acid  is  negative  for  mutagenic 
effects. 

F.  Physiological  Effects 
Decanoic  acid  was  observed  to 

enhance  the  permeability  of  the  blood- 
brain  in  Wistar  rats  to  several 
hydrophilic  compounds  when 


administered  into  the  carotid  artery 
(Ohnishi  et  al.,  J.  Pharm.  Pharmacol.  51: 
1015-1018,  1998). 

IV.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  drinking  water 
(from  groimd  water  or  surface  water) 
and  exposure  through  non-occupational 
pesticide  use. 

A.  Dietary  Exposure 

1 .  Food;  existing  tolerances  and  other 
cleamnces.  The  Food  and  Dmg 
Administration  (FDA)  has  established  a 
food  additive  clearance  for  decanoic 
acid  at  levels  up  to  234  ppm  in 
sanitizing  solutions  (21  CFR 
178.1010(c)(22),  (30),  (31),  (34)).  and  has 
also  cleared  this  chemical  for  direct 
addition  to  food  for  human 
consumption  without  limits. 

Decanoic  acid  is  also  permitted  for 
use  in  food  as  a  lubricant,  binder  and  as 
a  defoamihg  agent  as  a  component  in 
the  manufacture  of  other  food-grade 
components,  without  limits,  provided  it 
meets  the  criteria  as  set  forth  in  21  CFR 
172.860. 

Worst  case  dietary  exposiu-es  for  the 
sanitizer  use  of  decanoic  acid  have  been 
calculated  assuming  that  all  food 
consumed  by  an  adult  or  child  has 
contacted  a  4,000  cm^  sanitized  surface 
using  decanoic  acid,  that  a  1  milligram/ 
centimeter  (mg/cm)^  sanitizer  residue 
remains  on  the  surface,  and  that  100% 
of  the  residue  (28  ppm)  is  transferred  to 
the  food  from  the  surface.  Using  these 
assumptions  a  worst  case  dietary 
exposure  of  113  Hg/day  is  calciUated. 
For  a  70  kg  adult  this  becomes  1.6  jig/ 
kg/day,  and  for  a  15  kg  child,  intake  is 
calciUated  as  7.5  ng/kg/day. 

2.  Drinking  water  exposure.  The  use 
of  decanoic  acid  as  a  component  of  KX- 
6116  food  surface  sanitizer  could  result 
in  the  introduction  of  very  low 
concentrations  of  decanoic  acid  into 

'  drinking  water.  However,  this  exposure 
through  drinking  water  is  expected  to  be 
minimal. 

B.  Non-Occupational  Exposure 

Based  on  the  intended  use  of  decanoic 
acid  in  food  handling  establishments, 
exposure  to  decanoic  acid  as  a 
component  of  KX-6116  sanitizer 
through  non-occupational  soiut:es  is  not 
likely  to  occur. 

V.  Cumulative  Efiects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the  • 
Agency  consider  available  information 


concerning  the  cumulative  effects  of  a 
particiUar  pesticide's  residues  and  other 
substances  that  have  a  conunon 
mechanism  of  toxicity.  Based  on  the 
information  discussed  in  Section  VII 
below,  EPA  concluded  that  decanoic 
acid  is  sufficiently  non-toxic  that  EPA 
can  determine  that  it  does  not  share  a 
common  mechanism  of  toxicity  with 
other,  substances. 

VI.  Additional  Safety  Factor  for  the 
Protection  of  Infants  and  Children 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposure 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty, 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

Based  on  the  considerations  discussed 
in  Unit  VII.  of  this  docimient,  EPA 
concluded  that  decanoic  acid  was 
sufficiently  non-toxic  that  a  margin  of 
safety  analysis  was  not  appropriate.  For 
the  same  reason,  EPA  has  not  applied  an 
additional  margin  of  safety  for  the 
protection  of  infants  and  children. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  following 
considerations,  EPA  concludes  that 
decanoic  acid  is  unlikely  to  pose  a  risk 
under  all  reasonable  exposure  scenarios: 

1.  The  fatty  acids  as  a  group  including 
decanoic  acid  have  a  safe  history  of  use 
as  natiual  components  of  many  foods,  as 
direct  food  additives,  and  as  cosmetic 
ingredients.  Furthermore,  fatty  acids  are 
processed  by  known  metabolic 
pathways  within  the  body  and 
contribute  to  normal  physiological 
function. 

2.  The  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  did  not 
estabhsh  a  specific  allowable  daily 
intake  (ADD  for  decanoic  acid  (i.e.  ^ 
Reference  dose  (RfD))  based  on  the 
knowledge  that  the  compound  is 
already  a  component  of  the  human  diet, 
has  a  long  histor>'  of  use,  and  does  not 
present  with  any  significant  toxicology 
concerns  and  therefore  does  not 
represent  a  health  hazard. 

3.  The  Food  and  Dmg  Administration 
has  established  a  food  additive 
clearance  for  decanoic  acid  at  levels  up 
to  234  ppm  in  sanitizing  solutions  (21 
CFR  178.1010(c)(22),  (30).  (31),  (34)), 
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and  has  also  cleared  this  chemical  for 
direct  addition  to  food  for  human 
consumption  without  limits.  Decanoic 
acid  is  also  permitted  for  use  in  food  as 
a  lubricant,  binder  and  as  a  defoaming 
agent  as  a  component  in  the 
manufacture  of  other  food-grade 
components,  without  limits,  provided  it 
meets  the  criteria  as  set  forth  in  21  CFR 
172.860. 

4.  Evidence  of  adverse  reactions  to 
decanoic  acid  in  dietary  toxicity  testing 
was  observed  only  at  doses  that  were  at 
or  above  limit  doses. 

5.  The  estimated  exposures  to 
decanoic  acid  and  other  fatty  acids  from 
direct  or  indirect  addition  to  food  as 
well  as  sanitizer  uses  are  well  below  the 
doses  administered  in  animal  studies 
that  are  required  to  elicit  an  adverse 
effect.  For  example,  adverse  effects  in 
toxicity  testing  could  only  be  achieved 
by  doses  in  the  range  of  several  grams 
of  decanoic  acid  per  kilogram  of  body 
weight  per  day.  A  worst  case  dietary 
exposure  for  the  sanitizer  use  estimated 
exposure  for  a  70  kg  adult  of  1.6  ng/kg/ 
day,  and  for  a  15kg  child  of  7.5  ng/kg/ 
day. 

Accordingly,  EPA  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  to  the  general  population, 
including  infants  and  children,  from 
aggregate  exposure  to  pelargonic  acid. 

VIII.  Other  Considerations 

A.  Analytical  Method(s) 

Because  an  exemption  from  the 
requirement  of  a  tolerance  without 
numerical  limitation  for  residues  in 
food  is  being  granted  for  decanoic  acid, 
an  enforcement  analytical  method  is  not 
needed.  However,  an  analytical  method 
is  available  In  cases  of  gross  misuse.  The 
analytical  method  is  being  made 
available  to  anyone  interested  in 
pesticide  enforcement  when  requested, 
from  Norm  Cook,  Antimicrobials 
Division  (7510C),  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
1921  Jefferson  Davis  Highway,  3rd 
Floor,  Arlington,  VA  22202,  (703)  308- 
8253. 

B.  International  Tolerances 

No  codex  maximum  residue  levels 
have  been  established  for  decanoic  acid. 

IX.  Conclusion 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  decanoic  acid  in  or  on  all  raw 
agricultural  commodities  and  in 
processed  commodities,  when  such 
residues  result  from  the  use  of  decanoic 


acid  as  an  antimicrobial  treatment  in 
solutions  containing  a  diluted  end-use 
concentration  of  decanoic  acid  up  to 
1 70  ppm  per  application  on  food 
contact  surfaces  such  as  equipment, 
pipelines,  tanks,  vats,  fdlers, 
evaporators,  pasteurizers  and  aseptic 
equipment  in  restaurants,  food  service 
operations,  dairies,  breweries,  wineries, 
beverage  and  food  processing  plants. 
The  sanitizer  is  applied  by  immersion, 
coarse  spray,  or  circulation  technique  as 
appropriate  to  the  equipment.  The 
solution,  once  applied  is  allowed  to 
drain  and  dry  and  there  is  no  potable  , 
water  rinse. 

X.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submissiod  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  4d8(d)  of  FFDCA.  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0272  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on' or  before  April  21,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 


request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediUBS  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu-  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  doSket  ID  number 
OPP-2002-0272,  to:  Public  Information 
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and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  usean  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would, if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

XI.  Stautory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  undet  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
flevieiv(58  FR  51735,  October  4. 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  nUe  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 


Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In  ^ 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 


regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regiUations 
that  have  "substantial  direct  effects  on         ^ 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  1317^. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xn.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate,  ^ 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
.  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  January  21.2003. 
James  Jones, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.1223  is  added  to 
subpart  D  to  read  as  follows: 

§  1 80.1 223    Decanoic  acid;  exemption  from 
the  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  decanoic  acid  in  or  on  all  raw 
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agricultural  commodities  and  in 
processed  commodities,  when  such 
residues  result  from  the  use  of  decanoic 
acid  as  an  antimicrobial  treatment  in 
solutions  containing  a  diluted  end-use 
concentration  of  decanoic  acid  (up  to 
170  ppm  per  application)  on  food 
contact  surfaces  such  as  equipment, 
pipelines,  tanks,  vats,  fillers, 
evaporators,  pasteurizers  and  aseptic 
equipment  in  restaurants,  food  service 
operations,  dairies,  breweries,  wineries, 
beverage  and  food  processing  plants. 
IFR  Doc.  03-3843  Filed  2-18-03:  8:45  ami 

BILLING  CODE  6560-50-S 


DEPARTMENT  OF  ENERGY 

41  CFR  Part  109-« 
RIN  1991-AB61 

Official  Use  of  Government  Passenger 
Carriers  Between  Residence  and  Place 
of  Employment 

action:  Final  rule. 

AGENCY:  Office  of  Management,  Budget 
and  Evaluation,  Department  of  Energy 
(DOE). 

summary:  The  Department  of  Energy 
publishes  a  final  rule  to  remove  from 
the  DOE  Property  Management 
Regulation  (DOE-PMR)  certain  overly 
broad  restrictions  regarding  the  use  of 
government  passenger  carriers  between 
an  employee's  residence  and  place  of 
employment,  and  to  update  references 
to  the  Federal  Management  Regulation. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  19.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Michelsen,  Director,  Office  of 
Resource  Management,  Office  of 
Procurement  and  Assistance 
Management,  Department  of  Energy, 
(202) 586-1368,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The  DOE- 
PMR  at  41  CFR  109-6.4  sets  forth  rules 
that  apply  to  the  use  of  Government 
passenger  carriers  between  a  DOE 
employee's  residence  and  place  of 
employment.  Section  109-6.402(b) 
restricts  such  use  to  the  Secretary  of 
Energy  and  persons  "engaged  in  field 
work,"  as  determined  by  the  Secretary. 
DOE  today  is  eliminating  this  restriction 
from  the  DOE-PMR  because  it  prevents 
certain  uses  by  employees  of 
Government  passenger  carriers  between 
residence  and  place  of  employment  that 
are  authorized  by  statute  and  the 
implementing  Federal  Management 
Regulation.  Other  uses  authorized  by  31 
U.S.C.  1344  include,  but  are  not  limited 
to:  use  by  an  officer  or  employee  with 


-regard  to  which  the  Secretary,  has 
determined,  that  highly  unusual 
circumstances  present  a  clear  and 
present  danger,  that  an  emergency 
exists,  or  that  other  compelling 
operational  considerations  make  such 
transportation  essential  to  the  conduct 
of  official  business;  use  by  a  single 
principal  deputy  to  the  Secretary  if  the 
Secretary  determines  appropriate;  and 
use,  when  approved  by  the  Secretary,  by 
officers  or  employees  when  essential  for 
the  safe  and  efficient  performance  of 
intelligence,  counterintelligence, 
protective  services,  or  criminal  law 
enforcement  duties.  The  rule  being 
promulgated  today  harmonizes  the 
DOE-PMR  with  the  relevant  statutory 
authority  and  allows  Government 
vehicles  to  be  used  in  the  manner 
authorized  by  the  statute.  In  addition, 
this  rule  updates  DOE-PMR,  41  CFR 
109-6.4,  by  replacing  obsolete 
references  to  sections  of  the  Federal 
Management  Regulation  which  was 
revised  in  2000  (65  FR  54966, 
September  12,  2000). 

"This  rule  is  being  promulgated  as  a 
final  rule,  without  providing  for  a 
public  comment  period,  or  a  30  day 
effective  date  because  it  addresses  a 
matter  relating  to  agency  management  or 
personnel  or  to  public  property  and 
therefore  is  not  subject  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act.  See  5 
U.S.C.  553(a). 

Regulatory  Review 

A.  Review  Under  Executive  Order  12866 

This  final  rule  has  been  determined 
not  to  be  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review,"  (58 
FR  51735,  October  4,  1993). 
Accordingly,  this  final  rule  is  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  requires 
each  Agency  to  assess  the  effects  of 
Federal  regulatory  action  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  DOE  has  determined  that  today's 
regulatory  action  would  not  impose  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

C.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 


Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting     - 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terras;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  Agencies  to  review 
regulations  in  light  of  applicable 
standards  in  section  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  subject  to 
notice  and  comment  rulemaking 
requirements.  As  noted  above,  this  rule 
addresses  a  matter  relating  to  agency  . 
management  or  personnel  or  to  public 
property  and  maybe  is  not  subject  to  the 
notice  and  comment  requirements  of  the 
Administrative  Procedures  Act. 

E.  Review  Under  Paperwork  Reduction 
Act 

No  new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  imposed  by  today's  regulatory 
action. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

This  rule  eliminates  certain 
restrictions  on  the  official  use  of 
government  passenger  carriers  by  DOE 
employees  between  residence  and  place 
of  employment.  Implementation  of  this 
rule  will  not  result  in  environmental 
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impacts  because  minimal  additional  use 
of  vehicles  is  anticipated.  DOE  has 
therefore  determined  that  this  rule  is 
covered  under  the  Categorical  Exclusion 
found  at  paragraph  A.  5  of  Appendix  A 
to  subpart  D,  10  CFR  part  1021,  which 
applies  to  rulemakings  amending 
existing  regulations  that  do  not  change 
the  enviroiunental  effect  of  the 
regulations  being  amended. 

G.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
August  4, 1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regiilations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined  this 
final  rule  and  has  determined  that  it 
woidd  not  preempt  State  law  and  woidd 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

H.  Treasury  and  General  Government 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  W99  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being.  This 
final  rule  would  not  have  any  impact  on 
the  autonomy  or  integrity  of  the  family 
as  an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  2001 

The  Treasury  and  General 
Government  Appropriations  Act,  2001 
(44  U.S.C.  3516,  note)  provides  for 
agencies'  to  review  most  disseminations 
of  information  to  the  public  under 
guidelines  established  by  each  agency 
piirsuant  to  general  guidelines  issued  by 
OMB.  OMB's  guidelines  were  published 
at  67  FR  8452  (February  22,  2002),  and 
DOE's  guidelines  were  published  at  67 
FR  62446  (October  7,  2002).  DOE  has 
reviewed  this  final  rule  imder  the  OMB 
and  DOE  guidelines,  and  has  concluded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 


/.  i?ev7eiv  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Considtation  and  Coordination  with 
hidian  Tribal  Governments),  DOE  may 
not  issue  a  discretioneuy  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  final  rule  would  not  have  such 
effects.  Accordingly,  Executive  Order 
1 3084  does  not  apply  to  this 
rulemaking. 

K.  Review  Under  Executive  Order  13045 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks)  contains  special 
requirements  that  apply  to  certain 
rulemakings  that  are  economically 
significant  under  Executive  Order 
12866.  This  final  rule  is  not 
economically  significant.  Accordingly, 
Executive  Order  13045  does  not  apply 
to  this  rulemaking. 

List  of  Subjects  in  41  CFR  Part  109-6 

Government  property  management. 
Motor  vehicles. 

Issued  in  Washington,  DC,  on  Februrary 
13,  2003. 
Richard  H.  Hopf. 

Director,  Office  of  Procurement  and 
Assistance  Management,  Office  of 
Management,  Budget  and  Evaluation, 
Department  of  Energy. 
Robert  C.  Braden.  Director. 
Office  of  Procurement  and  Assistance 
Management,  National  Nuclear  Security 
Administration. 

For  the  reasons  set  forth  above,  DOE 
amends  41  CFR  Chapter  109  as  follows: 

PART  109-6— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  part  109- 
6  continues  t^  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat  390  (40 
U.S.C.  486(c));  31  U.S.C.  1344(e)(1). 

Subpart  109-6.4— Official  Use  of 
Government  Passenger  Carriers 
Between  Residence  and  Place  of 
Employment 

§109-6.400    [Amended] 

2.  In  109-6.400(a)  remove  the 
reference  "41  CFR  101-6.4,"  and  add  in 
its  place  "41  CFR  part  102-5." 

§109-6.402    [Amended] 

3.  Section  109-6.402  is  amended  as 
follows: 

a.  In  paragraph  (a),  remove  the  second 

sentence. 

b.  In  paragraph  (a),  remove  the 
reference  "41  CFR  101-6.4,"  and  add  in 
its  place  "41  CFR  part  102-5." 

c.  Paragraph  (b)  is  removed. 


d.  Paragraph  (c)  is  redesignated  as 
paragraph  (b). 

e.  In  redesignated  paragraph  (b),  the 
reference  "41  CFR  101-6.402(f)"  is 
removed  and  "41  CFR  102-5.105"  is 
added  in  its  place. 

f.  Paragraph  (d)  is  redesignated  as 
paragraph  (c). 

[FR  Doc.  03-3992  Filed  2-18-03;  8:45  am] 

BILLING  CODE  64S0-O1-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  302 

[FTR  Case  2003-302;  FTR  Amendment 
2003-01] 

RIN  3090-AH78 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables  (2003  Update) 

agency:  Office  of  Govemmentwide 

Policy,  General  Services  Administration 

(GSA). 

action:  Final  rule. 


summary:  The  Federal,  State,  and  Puerto 
Rico  tax  tables  for  calculating  the 
relocation  income  tax  (RIT)  allowance 
must  be  updated  yearly  to  reflect 
changes  in  Federal,  State,  and  Puerto 
Rico  income  tax  brackets  and  rates.  The 
Federal,  State,  and  Puerto  Rico  tax 
tables  contained  in  this  rule  are  for 
calculating  the  2003  RIT  allowance  to  be 
paid  to  relocating  Federal  employees. 
DATES:  This  final  rule  is  effective 
January  1,  2003,  and  applies  for  RIT 
allowance  payments  made  on  or  after 
January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  or  publicadon  schedules.  For     , 
clarification  of  content,  contact  Mr.. 
Calvin  L.  Pittman,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy,  at  (202)  501-1536. 
Please  cite  FTR  case  2003-302,  FTR 
Amendment  2003-01. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  5724b  of  title  5,  United  States 
Code,  provides  for  reimbursement  of 
substantially  all  Federal,  State,  and  local 
income  taxes  incurred  by  a  transferred 
Federal  employee  on  taxable  moving 
expense  reimbursements.  Policies  and 
procedures  for  the  calculation  and 
payment  of  a  RIT  allowance  are 
contained  in  the  Federal  Travel 
Regulation  (41  CFR  part  302-17).  The 
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Federal.  State,  and  Puerto  Rico  tax 
tables  for  calculating  RIT  allowance 
payments  are  updated  yearly  to  reflect 
changes  in  Federal,  State,  and  Puerto 
Rico  income  tax  brackets  and  rates. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regidatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  does  not  apply. 


D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FTR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

E.  Small  Business  Regulatory  ,' 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Chapter  302 

Government  employees.  Income  taxes. 
Relocation  allowances  and  entitlements, 


Transfers,  Travel  and  transportation 
expenses. 

Dated:  February  6.  2003. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709, 
GSA  amends  41  CFR  part  302-17  as  set 
forth  below: 

CHAPTER  302-17— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  41  CFR 
part  302-17  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609.  36  FR  13747.  3  CFR.  1971-1975 
Comp..  p.  586. 

2.  Revise  Appendixes  A,  B,  C,  and  D 
to  part  302-17  to  read  as  follows: 


Appendix  A  to  Part  302-1 7— Federal  Tax  Tables  for  RIT  Allowance 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  2002 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the  RIT  allowance  as  prescribed 
in  §  302-17.8(e)(l).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar  year  2002. 


Marginal  tax  rate 

Single  taxpayer 

Heads  of  household 

Married  filing  jointly/quali- 
fying widows  &  widowers 

Married  filing  separately 

Over 

But  not  over 

Over 

But  not  over 

Over 

Percent 

Over 

But  not  over 

But  not  over 

10     .'. 

$8,137 
14.130 
37,040 
80,140 
158,281 
326,339 

$14,130 

37,040 

80,140 

158,281 

326,339 

$14,743 
24,811 
53.556 
118,624 
184,826 
337,037 

$24,811 
53,556 
118,624 
184,826 
337,037 

$20,219 
31,833 
67,914 
139,528 
201,236 
335,297 

$31,833 
67,914 
139,528 
201,236 
335,297 

$11,770 

16,693 

33,839 

69.420 

105,672 

178.317 

$16,693 

15 

33,839 

27  

30  

35  

38.6  

69,420 
105,672 
178,317 

Appendix  B  to  Part  302-17— State  Tax  Tables  For  RIT  Allowance 

State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  2002 

The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RIT  allowance  as  prescribed  in  §302- 
17.8(e)(2).  This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  during  calendar  year  2002. 

Marginal  Tax  Rates  (Stated  in  Percents)  for  the  Earned  Income  Amounts  Specified  in  Each  Column 


1.  2 


State  (or  district) 


Alabama 

Alaska  

Arizona 

Arttansas  

If  single  status  ^ 
California  

If  single  status  ^ 

Colorado  

Connecticut  

Delaware 

District  of  Columbia  . 

Florida  

Georgia  

Hawaii  

If  single  status  ^ 

Idaho  

Illinois  

Indiana 

Iowa  

If  single  status  ^ 
Kansas  

If  single  status  ^ 
Kentucky  


$20,000-$24,999 


5 

0 
2.87 
4.5 

6 

4 

6 
4.63 
4.5 
5.2 

7 

0 

6 

6.4 
7.6 
7.4 

3 

3.4 
6.48 
6.8 
3.5 
6.25 

6 


>,000-$49,999 

$50.000-$74,999    * 

$75,000  &  over 

5 

5 

5 

0 

,       ,       0 

0 

3.2 

3.74 

5.04 

7 

7 

7 

7 

7 

7 

6 

8 

9,3 

8 

9.3 

9.3 

4.63 

4.63 

4.63 

4.5 

4.5 

4.5 

5.55 

5.95 

5.96 

9 

9 

9 

0 

0 

0 

6 

6 

6 

7.6 

8.25 

s^a 

8.25 

8.25 

8.25 

7.8 

7.8 

7.8 

3 

3 

3 

3.4 

3.4 

a4 

7.92 

8.98 

&98 

7.92 

8.98 

8.96 

6.25 

6.45 

6.45 

6.45 

•    6.45 

6.46 

6 

6 

6 
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Marginal  Tax  Rates  (Stated  in  Percents)  for  the  Earned  Income  Amounts  Specified  in  Each  Column  ' 

Continued 


state  (or  district) 


Louisiana 

If  single  status  ^  . 
Maine  

If  single  status  ^ 

Maryland  

Massachusetts  

Michigan 

Minnesota  

If  single  status  ^ 

Mississippi 

Missouri 

Montana  

Nebraska 

If  single  status  ^ 

Nevada  

New  Hampshire  

New  Jersey  

If  single  status  ^ 
New  Mexico  

If  single  status  ^ 
New  Votk  

If  single  status  ^ 

North  Carolina 

North  Dakota 

If  single  status  ^ 

Ohio  

Oklahoma 

If  single  status  ^ 

Oregon  

Pennsylvania 

Rhode  Island*  

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont^  

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming 


$20,000-$24,999 


2 
4 

4.5 

7 

4.75 

5.3 

4.1 

5.35 

7.05 

5 

6 

8 

3.49 

5.01 

0 

0 

1.4 

1.4 

3.2 

6 

4.5 

5.25 

6 

2.1 

2.1 

3.715 

9 

10 

9 

2.8 

25 

7 

0 

0 

0 

7 

24 

5.75 

0- 

4 

6.15 

0 


$25,000-$49,999 


4 
4 

7 

8.5 
4.75 
5.3 
4.1 
7.05 
7.05 

5 

6 

9 
5.01 
6.68 

0 

0 

1.75 

3.5 

6 

7.1 
5.9 
6.85 

7 
3.92 
3.92 
4.457 

10 

10 

9 
2.8 

25 

7 

0 

0 

0 

7 

24 
5.75 

0 
4.5 

6.5 

0 


$50,000-$74,999 


4 
6 

8.5 

8.5 
4.75 
5.3 
4.1 
7.05 
7.85 

5 

6 

10 
6.68 
6.68 

0 

0 
2.45 
5.525 

7.1 

7.9 
6.85 
6.85 

7 
4.34 
5.04 
5.201 

10 

10 

9 

2.8 

25 

7 

0 

0 

0 

7 

24 
5.75. 

0 

6 

6,5 

0 


$75,000  &  over 


6 

6 

8.5 
8.5 
4.75 
5.3 
4.1 
7.85 
,7.85 

1. 

11  \ 
6.68 
6.68 

0 

0 
6.37 
6.37 
8.2 
8.2 
eJBS 
6.85 
7.75 
5.04 
5.04 
6.9 

10 

10 

9 

2.8 
'  25 

7 

0 

0 

0 

7 

24 
5.75 

0 

6.5 
6.75 

0 


1  Earned  income  amounts  that  fall  between  the  income  brackets  shown  in  this  table  (e.g.,  $24,999.45,  $49,999.75)  should  be  rounded  to  the 
"^^l7tt'°eSS  SrJ"fmSCnTfs«  tSnTeSresSme^S^'sffw^'i];  SiK  the  employing  agency  shall  establ,sh  an  appropnate 
'"'/ffi'rSe  S?lielK?o1hoslS!duKft^    that  they  will  file  under  a  single  status  wimin  the  States  where  they  will  pay  income  taxes. 

""*°tKS1S  ^iTh^etlinr  ^25^^^^^^^^^^    ^eSTnc^o^ "^  I^Nity  f^^  Rates  shown  as  a  percent  of  Federal  .n- 

nome  tax  liabiliW  must  be  converted  to  a  percent  of  income  as  provided  in  §302-1 7.8(e)(2)(iii).         „  ,.  .    ,  c^m^^^T „^r~,.^a 

sThe  iiiSme  tS  rL  for  VeS  is  24  percent  of  Federal  income  tax  liability  for  all  employees.  Rates  shown  as  a  percent  of  Federal  income 

tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 7.8(e)(2)(iii). 

Appendix  C  to  Part  302-17— Federal  Tax  Tables  for  RTF  Allowance— Year  2 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  2003 
The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  2  ^^^  co">P"t«ti°"  °!,the  RIJ  f '"r'^"^^.^^  P^/"'^'* 
§  302-17.8(e)(l).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar  years  1993. 1994. 1995.  1996.  1997.    . 


in 


1998,  1999,  2001,  or  2002. 


Marginal  tax  rate 


Percent 


10  ... 
15  ... 
27  ... 
30  ... 
35  ... 
38.6 


Single  taxpayer 


Over 


$8,274 
1'4,314 
37,771 
81,890 
162,802 
334,763 


But  not  over 


$14,314 

37,771 

81,890 

162,802 

334,763 


Heads  of  household 


Over 


$15,005 
25,136 
54,712 
122,788 
193,703 
350,138 


But  not  over 


$25,136 
54,712 
122,788 
193,703 
350,138 


Married  filing  jointly/quali- 
fying widows  &  widowers 


Over 


$20,977 
32,559 
69,722 
142,842 
206,675 
343,919 


But  not  over 


$32,559 
69,722 
142,842 
206,675 
343,919 


Mamed  filing  separately 


Over 


$10,958 

16,536 

34,507 

70,442 

107,631 

181,753 


But  not  over 


$16,536 

34,507 

70,442 

107,631 

181,753 
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Appendix  D  to  Part  302-17— Puerto  Rico  Tax  Tables  for  RTT  Allowance 
Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  2002 

The  following  table  is  to  be  used  to  determine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  RIT  allowance  as  prescribed 


in  §  302-1 7.8(e)(4)(i). 


Marginal  tax  rate 


Percent 


10 
15 
28 
33 


Single  filing  status 


Over 


$25,000 
50.000 


But  not  over 


$25,000 
50,000 


Any  other  filing  status 


Over 


$25,000 
$50,000 


But  not  over 


$25,000 
50,000 


|FR  Doc.  03-3882  Filed  2-18-03;  8:45  am) 

BILLING  CODC  8820-24-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-272;  MM  Docket  No.  01-273,  RM- 
10284;  MM  Docket  No.  02-43,  RM-10384; 
MM  Docket  No.  02-107,  RM-10417;  MM 
Docket  No.  02-168,  RM-10480;  MM  Docket 
No.  02-169,  RM-10481 ;  MM  Docket  No.  02- 
170,  RM-10482;  MM  Docket  No.  02-172, 
RM-10484;  MM  Docket  No.  02-173,  RM- 
10485;  MM  Docket  No.  02-175,  RM-10487; 
MM  Docket  No.  02-176,  RM-10488;  MM 
Docket  No.  02-291.  RM-10528;  MM  Docket 
No.  02-292,  RM-10540;  and  MM  Docket  No. 
02-293,  RM-10541] 

Radio  Broadcasting  Services;  Alpena, 
Ml;  Arthur,  NE;  Milan,  NM;  Channing, 
TX;  Eldorado,  TX;  Escobares,  TX; 
Matador,  TX;  McLean,  TX;  Memphis, 
TX;  Ozona,  TX;  Rotan,  TX,  Wellington, 
TX.;  Wheeler,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  grants  13 
proposals  that  allot  new  channels  to 
Alpena,  Michigan;  A^rthur,  Nebraska; 
Milan,  New  Mexico;  Channing,  Texas. 
Eldorado,  Texas;  Escobares,  Texas; 
Matador,  Texas;  McLean,  Texas; 
Memphis,  Texas;  OKona,  Texas;  Rotan, 
Texas;  Wellington,  Texas;  and  Wheeler, 
Texas.  See  SUPPLEMENTARY  INFORMATION. 

DATES:  Effective  March  17.  2003.  The 
window  period  for  filing  applications 
for  these  allotments  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  these  allbtments  for  auction 
will' be  addressed  by  the  Commission  in 
a  subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-273.  MM 


Docket  No.  02-43,  MB  Docket  No.  02- 
107;  MB  Docket  No.  02-168.  MB  Docket 
02-169.  MB  Docket  No.  02-170.  MB 
Docket  No.  02-172;  MB  Docket  No.  02- 
173.  MM  Docket  No.  02-175,  MM 
Docket  No.  02-176.  MM  Docket  No.  02- 
291;  MM  Docket  No.  02-292.  and  MM 
Docket  No.  02-293.  adopted  January  29, 
2003.  and  released  January  31.  2003. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information  Center 
(Room  CY-A257).  445  12th  Street,  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International.  Portals  II,  445 
12th  SU-eet,  SW..  Room  CY-B402. 
Washington,  DC  20554. 

The  Commission,  at  the  request  of 
Linda  Crawford,  allots  Channel  258C1  at 
Eldorado.  Texas,  as  the  community's 
third  local  FM  transmission  service.  See 
66  PR  52734.  October  17,  2001.  Channel 
258C1  can  be  allotted  at  Eldorado  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  7.4 
kilometers  (4.8  miles)  south  to  avoid  a 
short-spacing  to  the  licensed  site  of 
Station  KYZZ(FM),  Channel  261C2,  San 
Angel,  Texas.  The  coordinates  for 
Channel  258C1  at  Eldorado  are  30-47- 
49  North  Latitude  and  100-37-29  West 
Longitude.  Although  Mexican 
concurrence  has  been  requested  for 
Channel  258C1  at  Eldorado,  notification 
has  not  been  received.  If  a  construction 
permit  is  granted  prior  to  the  receipt  of 
formal  concurrence  in  the  allotment  by 
the  Mexican  government,  the 
construction  permit  will  include  the 
following  condition:  "Operation  with 
the  facilities  speciBed  for  Eldorado 
herein  is  subject  to  modification, 
suspension  or,  termination  without  right 
to  hearing,  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to 
the  1992  USA-Mexico  FM  Broadcast 
Agreement." 

The  Commission,  at  the  request  of 
Don  Davis,  allots  Channel  270A  at 
Milan.  New  Mexico,  as  the  community's 


second  local  FM  transmission  service. 
See  67  FR  11970,  March  18.  2002. 
Channel  270A  can  be  allotted  at  Milan 
in  compliance  with  the  Commission's 
minimuiQ  distance  separation 
requirements  a  city  reference 
coordinates.  The  coordinates  for 
Channel  270A  at  Milan  are  35-10-11 
North  Latitude  and  107-53-24  West 
Longitude. 

The  Commission,  at  the  request  of 
Northern  Paul  Bunyan  Radio  Company, 
allots  Channel  2B9A  at  Alpena. 
Michigan  as  the  community's  third  local 
FM  transmission  service.  See  67  FR 
11970.  March  18.  2002.  Channel  289A 
can  be  allotted  to  Alpena  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.4  kilometers  (4.0 
miles)  northeast  to  avoid  short-spacings 
to  the  licensed  site  of  Station  WKHQ- 
FM.  Channel  290C1.  Charlevoix. 
Michigan,  and  to  the  proposed  site  for 
Channel  292C2  at  Rogers  City, 
Michigan.  The  coordinates  for  Channel 
289A  at  Alpena  are  45-05-30  North 
Latitude  and  83-21-48  West  Longitude. 
Although  Canadian  concurrence  has 
been  requested  for  Channel  289A  at 
Alpena,  notification  has  not  been 
received.  If  a  construction  permit  is 
granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Canadian  government,  the  construction 
permit  will  include  the  following 
condition:  "Operation  with  the  facilities 
specified  for  Alpena  herein  is  subject  to 
modification,  suspension  or. 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
USA-Canadian  FM  Broadcast 
Agreement." 

The  Commission,  at  the  request  of 
Linda  Crawford,  allots  Channel  284A  at 
Channing,  Texas,  as  the  community's 
first  local  aural  transmission  service. 
See  67  FR  47502.  July  19,  2002.  Channel 
284A  can  be  allotted  to  Channing  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
38.0  kilometers  (23.6  miles)  northwest 
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to  avoid  a  short-spacing  to  the  licensed 
site  of  Station  KQFX(FM).  Channel 
282C1,  Borger.  Texas,  and  Station 
KLGD(FM),  Channel  285C1,  Tulia, 
Texas.  The  coordinates  for  Channel 
284A  at  Channing  are  35-58-15  North 
Latitude  and  102-33-43  West 
Longitude. 

The  Commission,  at  the  request  of 
Charles  Crawford,  allots  Channel  284A 
at  Escobares,  Texas,  as  the  community's 
first  local  aural  transmission  service. 
See  67  FR  47502.  July  19,  2002.  Channel 
284A  can  be  allotted  to  Escobares  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  6.8  kilometers  (4.2  miles) 
northeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  XHMF-FM. 
Channel  283C,  Monterrey.  Mexico.  The 
coordinates  for  Channel  284A  at 
Escobares  are  26-26-29  North  Latitude 
and  98-54-14  West  Longitude. 
Although,  Mexican  concurrence  has 
been  requested  for  Channel  284A  at 
Escobares,  notification  has  not  been 
received.  If  a  construction  permit  is 
granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Mexican  government,  the  construction 
permit  will  include  the  following    '' 
condition:  "Operation  with  the  facilities 
specified  for  Escobares  herein  is  subject 
to  modification,  suspension  or, 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement."  1 

The  Commission,  at  the  request  of 
Linda  Crawford,  allots  Channel  275C3  at 
Ozona,  Texas,  as  the  commxmity's  third 
local  FM  transmission  service.  See  67 
FR  47502,  July  19,  2002.  Channel  275C3 
can  be  allotted  at  Ozona  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  275C3  at  Ozona  are  30-42- 
30  North  Latitude  and  101-12-06  West 
Longitude.  Although  Mexican 
concurrence  has  been  requested  for 
Channel  275C3  at  Ozona.  notification 
has  not  been  received.  If  a  construction 
permit  is  granted  prior  to  the  receipt  of 
formal  concurrence  in  the  allotment  by 
the  Mexican  government,  the 
construction  permit  will  include  the 
following  condition:  "Operation  v\rith 
the  facilities  specified  for  Ozona  herein 
is  subject  to  modification,  suspension 
or.  termination  without  right  to  hearing, 
if  found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement." 

The  Commission,  at  the  request  of 
Linda  Crawford,  allots  Chaimel  290A  at 
Rotan,  Texas,  as  the  community's  first 


local  aural  transmission  service.  See  67 
FR  47502  (July  19,  2002.  Channel  290A 
can  be  allotted  at  Rotan  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  at  Rotan  are  32-51-07 
North  Latitude  and  100-27-55  West 
Longitude. 

The  Commission,  at  the  request  of 
Maurice  Salsa,  allots  Channel  248A  at 
Wellington,  Texas,  as  the  community's 
second  local  FM  transmission  service. 
See  67  FR  47502,  July  19,  2002.  Chanel 
248A  can  be  allotted  at  Wellington  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
14.0  kilometers  (8.7  miles)  northwest  to 
avoid  a  short-spacing  to  the  allotment 
site  for  Channel  248C1 ,  Archer  City, 
Texas,  and  to  the  construction  permit 
site  for  Station  KWEY-FM,  Channel 
247C1,  Weatherford,  Oklahoma.  The 
coordinates  for  Channel  248A  at 
Wellington  are  34-56-51  North  Latitude 
and  100-19-10  West  Longitude. 

The  Commission,  at  the  request  of 
Katherine  Pyeatt,  we  are  allotting 
Channel  292A  at  Memphis,  Texas,  as 
the  community's  second  local  FM 
transmission  service.  See  67  FR  47502, 
July  19,  2002.  Channel  292A  can  be 
allotted  at  Memphis  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  292A  at  Memphis  are  34- 
43-29  North  Latitude  and  100-32-01 
West  Longitude. 

The  Commission,  at  the  request  of 
Maimce  Salsa,  allots  Channel  227C3  at 
Matador,  Texas,  as  the  conununity's 
second  local  FM  transmission  service. 
See  67  FR  47502,  July  19.  2002.  Channel 
227C3  can  be  allotted  at  Matador  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  with  a  site  restriction  of 
19.2  kilometers  (11.9  miles)  northeast  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station  KRKZ(FM),  Channel  228C2, 
Altus,  Oklahoma,  and  to  the  vacant 
allotment  site  for  Channel  226C2  at 
Aspermont,  Texas.  The  coordinates  for 
Channel  227C3  at  Matador  are  34-10-06 
North  Latitude  and  100-43-57  West 
Longitude. 

The  Commission,  at  the  request  of 
Arthiu  Radio  Broadcasting,  allots 
Channel  300C1  at  Arthiu^,  Nebraska,  as 
the  conununity's  first  local  aural 
transmission  service.  See  67  FR  47502, 
July  19,  2002  Channel  300C1  can  be 
allotted  at  Arthur  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.0  kilometers  (5.0  miles) 
northwest  to  avoid  a  short-spacing  to 


the  vacant  allotment  site  for  Channel 
297C1  at  Hershey,  Nebraska.  The 
coordinates  for  Channel  300C1  at  Arthur 
are  41-37-10  North  Latitude  and  101- 
45-57  West  Longitude. 

The  Commission,  at  the  request  of 
Robert  Fabian,  allots  Channel  267C3  at 
McLean,  Texas,  as  the  community's  first 
local  aural  transmission  service.  See  67 
FR  47502,  July  19,  2002.  Channel  300C1 
can  be  allotted  at  McLean  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  21.4  kilometers  (13.3 
miles)  southwest  to  avoid  short-spacings 
to  the  licensed  sites  of  Station  KWOX 
(FM),  Channel  266C.  Woodward, 
Oklahoma,  and  Station  KLAW  (FM), 
Channel  267C1,  Lawton,  Oklahoma.  The 
coordinates  for  Channel  267C3  at 
McLean  are  35-05-01  North  Latitude 
and  100-44-58  West  Longitude. 

The  Commission,  at  the  request  of 
Maurice  Salsa,  allots  Channel  280C2  at 
Wheeler,  Texas,  as  the  commimity's  first 
local  aural  transmission  service.  See  67 
FR  47502,  July  19.  2002.  Channel  280C2 
can  be  allotted  at  Wheeler  in 
compliance  with  the  Commission's 
miniihum  distance  separation 
requirements  vdth  a  site  restriction  of 
6.7  kilometers  (4.1  miles)  northeast  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KKYN-FM.  Channel     ' 
280C2.  Plainview.  Texas,  and  Station 
KHYM(FM),  Channel  280C1,  Copeland. 
Kansas.  The  coordinates  for  Chaimel 
280C2  at  Wheeler  are  35-28-55  North 
Latitude  and  100-12-56  West 
Longitude. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES  « 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  289A  at  Alpena. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Arthur.  Channel  300C1.  , 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  2  70 A  at 
Milan. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Channing.  Channel  284A;  by 
adding  Channel  258C1  at  Eldorado;  by 
adding  Escobares.  Channel  284A;  by 
adding  Channel  227C3  at  Matador;  by 
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adding  McLean,  Channel  267C3;  by  Channel  248A  at  Wellington:  and  by 

adding  Channel  292A  at  Memphis;  by         adding  Wheeler.  Channel  280C2. 
adding  Channel  275C3  at  Ozona:  by 
adding  Rotan.  Channel  290A;  by  adding 


Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-3954  Filed  2-18-03;  8:45  ami 
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Proposed  Rules 
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Vol.  68,  No.  33 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Mne  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-06-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
-Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  This  proposed  AD 
would  require  you  to  inspect  the 
pedestal  leg  assembly  on  aft  facing 
passenger  seats  for  correct 
configuration.  If  incorrectly  configured, 
this  proposed  AD  would  require  you  to 
modify  to  the  correct  configuration.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
sjjecified  by  this  proposed  AD  are 
intended  to  detect  and  correct  pedestal 
leg  assemblies  on  aft  facing  passenger 
seats  that  are  in  nonconformance  with 
manufactiu-ing  standards. 
Nonconforming  passenger  seats  could^ 
result  in  passenger  injiuy  in  an 
emergency  situation. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  March  26,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-06-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106.  You  may 
view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 


9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-06-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASaitext. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  fi-om  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
.  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  proposed  rule.  You 
may  view  all  conunents  we  receive 
before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  siunmarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 


How  can  I  be  sure  FAA  receives  my    • 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2003-CE-06-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PX:-12/45  airplanes. 
The  FOCA  reports  that,  durii^ 
manufacture  of  certain  aft  facing  aircraft 
passenger  seats  (vendor  part  numbers 
(VPN)  403008-1  and  403008-2),  the 
forward  pedestal  legs  were  installed  in 
reverse  order.  One  instance  was  found 
diuing  the  seat  manufacturer's  final 
quality  control  inspection.  Pilatus  foimd 
another  instance. 

What  are  the  consequences  if  the 
conditio^  is  not  corrected?  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  aircraft  seat  pedestal  leg 
assembly.  Such  failure  could  result  in 
passenger  injury  in  an  emergency 
situation. 

Is  there  service  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Pilatus  PC12  Service  Bulletin  No. 
25-025,  dated  September  27,  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
specifies  inspecting  the  forward 
pedestal  legs  of  certain  aircraft  aft  facing 
passenger  seats  for  correct 
configuration. 

This  service  bulletin  also  references 
Decrane  Aircraft,  ERDA,  Inc.,  Service 
Bulletin  SB02010,  Revision  A,  June  3, 
2002,  which  includes  procedyires  for 
accomplishing  the  inspection  and 
procedures  for  modifying  incorrectly 
configured  seat  assemblies  to  the  correct 
configuration. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  these  service  bulletins 
as  mandatory  and  issued  Swiss  AD 
Number  HB  2002-658,  dated  November 
30,  2002,  in  order  to  ensiu^  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Switzerland  and  are 
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type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFJ<  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  PC-12  and  PC-12/45 
of  the  same  type  design  that  are  on  the 
U.S.  registry; 
—the  actions  specified  in  the 
previously-referenced  service 


information  should  be  accomplished 

on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 

correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  inspect  the  pedestal  leg 
assembly  on  aft  facing  passenger  seats 
for  correct  configiutition.  If  incorrectly 
configiu'ed,  this  proposed  AD  would 
require  you  to  modify  to  the  correct 
configuration. 

What  are  the  differences  between  this 
proposed  AD,  the  service  information, 
and  the  FOCA  AD?  The  FOCA  AD  and 
the  service  information  require  an 
inspection  of  the  identification  tag  on 
certain  passenger  seats  to  determine  if 
the  Pilatus  part  number  correctly 
corresponds  to  the  ERDA  vendor  part 
number.  The  identification  tag  may 
incorrectly  identify  the  Pilatus  part 
number;  although  the  ERDA  vendor  part 
number  is  correct.  If  the  corresponding 
part  numbers  are  incorrect,  the  FOCA 
AD  and  the  service  information  require 


affixing  a  new  identification  tag  with 
the  correct  corresponding  Pilatus  part 
number.  The  procedures  for 
accomplishing  this  inspection  and 
modification  are  contained  in  Decrane 
Aircraft,  ERDA,  Inc.,  Service  Bulletin 
SB02011,  Revision  A,  June  3,  2002. 

Because  the  ERDA  part  number  is 
correct,  we  are  not  including  this  as  part 
of  the  unsafe  condition.  However,  we 
will  include  a  note  in  this  proposed  AD 
recommending  that  you  verify  that  the 
corresponding  Pilatus  part  number  is 
correct. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  280  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection: 


Latrar  cost 


1  workhour  x  $60  =  $60 


Parts  cost 


No  parts  required  to  perform  inspection 


Total  cost 
per  airplane 


Total  cost 
.on  U.S:  operators 


$60 


$60  X  280  =  $16,800 


We  estimate  the  following  costs  to  accomplish  the  proposed  modification: 

Labor  cost 

Parts  cost 

Total  cost 
per  airplane 

Total  cost 
on  U.S.  operators 

2  workhours  x  $60  =  $120  

$150  

, . : 1 

$270 

$270  X  280  =  $75,600 

Compliance  Time  of  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  "within  the 
next  90  days  after  the  effective  date  of 
this  AD." 

Why  is  the  proposed  compliance  time 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TISj?  The 
compliance  of  this  proposed  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS  because  the  unsafe  condition 
is  a  result  of  an  improper  installation. 
The  unsafe  condition  has  the  same 
chance  of  occurring  on  an  airplane  with 
50  hours  TIS  as  it  would  for  an  airplane 
with  1,000  hours  TIS.  Therefore,  we 
believe  that  a  compliance  time  of  90 
days  will: 
— Ensure  that  the  unsafe  condition  does 

not  go  undetected  for  a  long  period  of 

time  on  the  affected  airplanes;  and 
— Not  inadvertently  ground  any  of  the 

affected  airplanes. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 


substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amemied] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  2003-CE- 
06-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  manufacturer  serial  numbers 
(MSN)  101  through  436  that: 


(1)  Incorporate  a  passenger  seat,  ERDA 
Vendor  Part  Number  (VPN)  403008-1  or 
403008-2  (also  identified  as  Pilatus  Part 
Number  (P/N)  959.30.01.601,  959.30.01.602, 
959.30.01.613,  or  959.30.01.614)  (or  FAA- 
approved  equivalent  part  number),  with  a 
serial  numt)er  as  specified  in  Decrane 
Aircraft,  ERDA,  Inc.,  Service  Bulletin 
SB02010,  Revision  A,  June  3,  2002:  and 


(2)  Are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  pedestal  leg  assemblies 
on  aft  facing  passenger  seats  that  are  in 


nonconformance  with  manufacturing 
standards.  Nonconforming  passenger  seats   '■ 
could  result  in  passenger  injur>'  in  an 
emergency  situation. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Actions 


(1)  Inspect  the  f onward  pedestal  legs  on  the  air- 
craft aft  facing  passenger  seat  for  correct 
configuration. 


(2)  If  the  legs  are  incorrectly  configured,  modify 
to  the  correct  configuration. 


(3)  Do  not  install  any  affected  seat  specified  in 
paragraph  (a)  of  this  AD  unless  it  has  been 
inspected  as  specified  in  paragraph  (d)(1)  of 
this  AD  and  configured  in  accordance  with 
Decrane  Aircraft,  ERDA,  Inc.,  Service  Bulletin 
SB02010,  Revision  A,  June  3,  2002;  as  spec- 
ified in  Pilatus  PCI 2  Sen/ice  Bulletin  No.  25- 
025,  dated  September  27,  2002. 


Compliance 


Within  the  next  90  days  after  the  effective 
date  of  this  AD. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1 )  of  this  AD. 


As  of  tfie  the  effective  date  of  this  AD 


Procedures 


In  accordance  with  Decrane  Aircraft,  ERDA, 
Inc.,  Service  Bulletin  SB02010,  Revision  A, 
June  3,  2002;  as  specified  in  PHatus  PCI  2 
Service  Bulletin  No.  25-025,  dated  Sep- 
tember 27,  2002. 


In  accordance  with  Decrane  Aircraft,  ERDA, 
Inc.,  Service  Bulletin  SB02010,  Revision  A, 
Jurte  3,  2002;  as  specified  in  Pilatus  PCI 2 
Service  Bulletin  No.  25-025,  dated  Sep- 
tember 27,  2002. 


In  accordance  with  Decrane  Aircraft,  ERDA, 
Inc.,  Service  Bulletin  SB02010,  Revision  A, 
June  3,  2002;  as  specified  in  Pilatus  PC12 
Service  Bulletin  No.  25-025,  dated  Sep- 
tember 27,  2002 


Note  1:  Although  not  required  by  this  AD, 
we  recommend  that  you  verify  that  the 
Pilatus  part  number  correctly  corresponds 
with  the  ERDA  vendor  part  number  on 
certain  passenger  seats.  The  procedures  for 
accomplishing  this  action  are  contained  in 
D^rane  Aircraft,  ERDA,  Inc.,  Service 
Bulletin  SB02011.  Revision  A,  June  3,  2002. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific  - 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301 ,  Kansas 


City,  Missouri  64106;  telephone:  (816)  32»- 
4059;  facsimile:  (816)  329-^090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with-this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile:  +41 
41  619  6224;  or  bom  Pilatus  Business 
Aircraft  Ltd.,  Product  Support  Department, 
11755  Airport  Way,  Broomfield,  Colorado 
80021;  telephone:  (303)  465-9099;  facsimile: 
(303)  465-6040.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HB  2002-658.  dated 
November  30,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
February  10,  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-3871  Filed  2-18-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2003-14368;  Airspace 
Docket  No.  ASD  02-ASW-4] 

RIN  2120-^VA66 

Proposed  Revision  of  Jet  Route;  Baton 
Rouge,  LA 

AGENCY:  Federal  Aviation         ^ 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  action  proposes  to  revise 
segments  of  Jet  Route  2  (J-2).  J-138,  and 
J-590  by  realigning  the  routes  to  the 
north  over  the  Baton  Rouge,  LA,  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC).  The 
FAA  is  proposing  this  action  to  enhance 
the  management  of  the  aircraft 
operations  over  the  Baton  Rouge,  LA, 
area. 

DATES:  Comments  must  be  received  on 
or  before  April  17,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-4)001.  You  must  identify  the 
docket  number  FAA-2003-14368/ 
Airspace  Docket  No.  02-ASW-4,  at  Uie 
beginning  of  your  comments. 
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You  may  also  submit  comments  on 
the  Internet  at  http://dms.dot.gov.  You 
may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  hnal  disposition  in 
person  in  the  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-64 7- 
5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2601  Meacham  Blvd.; 
Fort  Worth,  TX  76193-0500. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW^  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA  2003-14368/ Airspace 
Docket  No.  02-ASW-4."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  public  docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA 's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedxire. 

Background 

The  FAA  is  conducting  a 
comprehensive  revision  of  the  Houston 
terminal  airspace  area.  As  part  of  this 
effort,  the  FAA  plans  to  revise  certain 
segments  of  J-2,  J-138,  and  J-590  over 
the  new  Baton  Rouge,  LA.  VORTAC  to 
promote  the  expeditious  movement  of 
aircraft  through  the  Baton  Rouge,  LA. 
airspace  area.  The  FAA  believes  that 
this  action  would  enhance  the 
management  of  air  traffic  operations  in 
the  area. 

The  Proposal 

The  FAA  is  proposing  to  amend  Title 
14  Code  of  Federal  Regulations  (14  CFR) 
part  71  (part  71)  to  revise  segments  of 
J-2  and  1-138  between  the  Lake  Charles, 
LA,  VORTAC  and  the  Semmes,  AL, 
VORTAC;  and  J-590  between  the  Lake 
Charles,  LA,  VORTAC  and  the  Greene 
County,  MS,  VORTAC,  by  realigning  the 
routes  to  the  north  over  the  Baton 
Rouge,  LA,  VORTAC.  This  action  is 
necessary  to  support  the  planned 
revision  of  the  Houston  terminal 
airspace  area. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9K  dated 
August  30,  2002.  and  effective 
September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sigi^ficant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is 
amended  as  follows: 

Paragrapti  2004— Jet  Routes  » 

***** 

1-2    (Revised] 

From  Mission  Bay,  CA,  via  Imperial.  CA; 
Bard,  AZ;  INT  of  the  Baffd  089°  and  Gila 
Bend,  AZ,  261°  radials;  Gila  Bend:  Cochise. 
AZ;  El  Paso,  TX;  Fort  Stockton,  TX;  Junction, 
TX;  San  Antonio,  TX;  Humble.  TX;  Lake 
Gharles,  LA;  Baton  Rouge,  LA;  Semmes,  AL; 
Crestview,  FL;  INT  of  the  Crestview  091°  and 
the  Seminole.  FL,  290°  radials;  Seminole  to 
Taylor,  FL. 


1-138    IRevised] 

From  Fort  Stockton,  TX,  via  Center  Point, 
TX;  San  Antonio,  TX;  Hobby,  TX;  Lake 
Charles,  LA;  Baton  Rouge,  LA;  to  Semmes, 
AL. 


1-590    (Revised] 

From  Lake  Charles,  LA,  via  Baton  Rouge, 
LA;  Greene  County,  MS;  to  Montgomery,  AL. 

***** 

Issued  in  Washington,  DC,  on  February  12, 
2003. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-3965  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  349 
[Docket  No.  80N-145B] 

RIN0910-AA01 

Over-the-counter  Ophthalmic  Drug 
Products  for  Emergency  First  Aid  Use; 
Proposed  Amendment  of  Final 
Itonograph  for  Over-the-Counter 
Ophthalmic  Drug  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  ophthalmic  drug 
products  to  include  OTC  emergency 
first  aid  eyewash  drug  products.  These 
products  are  used  to  flush  or  irrigate  the 
eye  to  remove  acid  and  alkali  chemicals 
or  particidate  contamination.  This 
proposal  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Submit  written  or  electronic 
comments  by  May  20.  2003.  Submit 
written  or  electronic  conunents  on  the 
agency's  economic  impact 
determination  by  May  20,  2003.  Please 
see  section  DC  of  this  docimient  for  the 
effective  date  of  any  final  rule  that  may 
publish  based  on  this  proposal. 
ADDRESSES:  ^bmit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marina  Y.  Chang,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  IDrug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  March  4, 
1988  (53  FR  7076),  FDA  published  a 
final  monograph  for  OTC  ophthalmic 
drug  products  in  part  349  (21  CFR  part 
349).  The  monograph  provides  for 
eyewash  drug  products  in  §  349.20,  but 
does  not  include  emergency  first  aid 
eyewash  drug  products  because  there 
were  no  submissions  or  conunents  on 
these  products  diuing  the  rulemaking 
process. 

After  the  final  monograph  was 
published,  the  agency  received  a  request 
for  an  advisory  opinion  (Ref.  1) 
concerning  the  status  of  a  product  used 
for  emergency  first  aid  treatment  of 
chemical  bm-ns  of  the  eyes  and  skin. 
This  product  was  described  as  a  sterile 
phosphate  buffered  solution  containing 
sodium  phosphate,  USP  and  monobasic 
potassiiun  phosphate,  NF,  preserved 
with  edetate  disodium,  USP  1:2,000  and 
benzalkonium  chloride,  USP  1:5,000,  for 
use  immediately  following  a  chemical 
burn  to  thoroughly  flush  tihS  eyes  and 
skin  for  the  express  purpose  of 
removing  the  chemical  irritant,  and  to 
relieve  the  discomfort  and  burning 
caused  by  the  irritating  chemical  prior 
to  seeking  medical  treatment. 

As  a  result,  the  agency  published  a 
request  for  data  and  information  on  this 
category  of  drugs  in  the  Federal  Register 
of  December  5, 1989  (54  FR  50240).  The 
agency  stated  that  it  was  imaware  of 
sufficient  data  to  make  a  determination 
as  to  the  safety,  effectiveness,  and 
proper  labeling  of  these  ophthalmic 
drug  products.  Specifically,  the  agency 
noted  that  the  majority  of  these 
products:  (1)  Are  not  intended  to  be 
marketed  directly  to  individual 
consumers;  (2)  are  often  packaged  in 
large  voliune  containers  not  normally 
found  at  the  retail  level  of  distribution, 
especially  for  OTC  ophthalmic  drug 
products;  (3)  may  be  stored  for  long 
periods  of  time  under  different 
environmental  conditions;  (4)  may  be 
marketed  in  different  types  of  containers 
and  closure  systems;  and  (5)  may  be 
used  with  plumbed,  nonplumbed,  self- 
contained  emergency  eyewash,  or 
shower  equipment/stations.  The  agency 
noted  it  was  not  aware  of  all  of  the 
various  labeling  formats,  labeling 
statements,  and  formulations  of  all  the 
various  emergency  first  aid  eyewash 
products. 

In  response  to  the  request  for  data  and 
information,  three  manufactiu^rs  and 
one  manufacturer's  association  provided 
submissions  (Refs.  2  through  7)  that 
included  several  journal  articles  in 
support  of  the  safety  and  effectiveness 
of  products  that  provide  immediate 
emergency  care  by  neutralization  and 


dilution  to  the  most  serious  bums  due 
to  strong  acids  and  alkalis.  The 
submitted  literature  explained  that  acid 
bums  cause  instantaneous  coagulation 
of  protein  and  result  in  limited  damage, 
whereas  strong  alkalis  penetrate  the 
ocular  tissues  rapidly  and  produce 
damage  that  is  widespread, 
uncontrolled,  and  progressive  (Ref.  8). 
The  literature  (Ref.  2)  included  a  quote 
from  the  National  Institute  of 
Occupational  Safety  and  Health 
occupational  health  guidelines  which 
states:  "If  (chemical)  gets  into  the  eyes, 
wash  eyes  immediately  with  large 
amounts  of  water,  lifting  the  lower  and 
upper  lids  occasionally.  Get  medical 
attention  immediately."  The  conunent 
included  an  excerpt  from  the 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA)      '" 
entitled  "Requirements  for  Medical  and 
First  Aid"  (42  CFR  1910.151).  This 
portion  of  the  OSHA  regulations  assures 
that  workers  exposed  to  injurious 
corrosive  materials  be  provided  with 
"suitable  facilities  for  quick  drenching 
or  flushing  of  the  eye."  One 
manufacturer  also  provided  sample 
labeling  of  several  marketed  products 
(Ref.  5). 

n.  Comments  Received  and  the 
Agency's  Responses 

A.  Neutralization 

Three  comments  addressed  the  term 
"neutralization."  One  comment  stated 
that  it  removed  this  term  from  the 
principal  display  panel  of  its  product's 
labeling  and  replaced  it  with  "Wash/ 
Flush"  because  the  latter  term  better 
expressed  the  action  of  the  product. 
Another  comment  considered  the  term 
"neutralization"  to  be  relative  and  not 
absolute.  The  third  conunent  believed 
that  neutralizing  was  part  of  the  action 
of  the  product  and  provided  a  chart 
demonstrating  the  buffering  capacity  of 
a  neutralizer  solution  towards  strong 
acids  and  bases  versus  purified  water 
(Ref.  7). 

The  agency  reviewed  available 
medical  literature  (Refs.  8  through  15) 
and  found  the  treatment  of  choice  for 
acid  and  alkali  biuTis  listed  in  this 
literature  to  be  copious  and  continuous 
irrigation  of  the  area  with  water  or  a  pH 
balanced  solution  for  at  least  20  to  30 
minutes.  According  to  the  American 
Academy  of  Ophthalmology  (Ref.  8), 
"Specific  neuttalizing  agents  are  not 
useful;  simple  dilution  (with  water  or 
saline  solution)  is  the  most  effective  and 
practical  way  of  neutralizing  strong 
chemicals."  Casarett  and  Doull's 
Toxicology:  The  Basic  Science  of 
Poisons  (Ref.  9)  states:  "Attempts  to 
obtain  some  special  buffered  solution  or 
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mildly  alkaline  wash  will  only  delay  the 
start  of  treatment.  Washing  should  begin 
as  close  in  time  and  place  to  the  site  of 
the  accident  as  possible."  Conn's 
Current  Therapy  1990  (Ref.  10)  states: 

The  severity  of  the  chemical  burn  is  related 
directly  to  length  of  time  that  a  given  agent 
is  exposed  to  the  skin  *   *   *.  Exact 
identification  of  the  burning  chemical  may 
suggest  appropriate  specific  measures;  but  an 
acid  should  not  be  neutralized  with  a  base  or 
vice  versa. 

The  agency  is  concerned  that  attempts 
to  adjust  the  pH  of  the  affected  area, 
such  as  by  testing  with  litmus  paper  and 
then  adding  drops  of  neutralizii\g 
solution,  would  delay  or.  at  a  minimum, 
reduce  the  vigorous  flushing  needed  to 
prevent  further  eye  damage.  Therefore, 
the  agency  tentatively  concludes  that 
initial  treatment  is  best  accomplished  by 
copious  and  continuous  amounts  of 
water  or  saline  solution.  Any  attempt  to 
provide  a  corrective  solution,  if 
necessary,  should  be  left  to  health  care 
professionals  following  transport  of  the 
accident  victim  to  the  facility's  first  aid 
station  or  a  hospital.  Accordingly,  the 
agency  considers  the  term  neutralization 
as  inappropriate  to  describe  the 
pharmacological  action  of  these 
products. 

B.  Water  Lavage 

Four  comments  emphasized  the 
importance  of  immediate  and 
continuous  water  lavage  for  emergency 
care  of  the  eye  following  chemical 
bums.  The  Tulane  University  Research 
Report  (Ref.  7)  compared  administration 
of  50  milliliters  (mL)  of  distilled  water 
and  a  test  product,  called  "Neutralize" 
(exact  formulation  not  provided),  to 
each  eye  10  seconds  after  acid  was 
dropped  on  the  eye.  The  studies  showed 
no  significant  difference  in  the  rate  of 
healing  or  in  the  final  condition  of  both 
eyes. 

The  agency  agrees  that  the  medical 
literature  and  the  American  Academy  of 
Ophthalmology  support  the  use  of 
copious  amounts  of  fluid  as  the  best 
approach  for  emergency  eyewash  care. 
The  agency  also  recognizes  the  value  of 
providing  a  sterile  and  stable  product  in 
large  quantities  in  an  industrial  setting 
where  flowing  water  may  not  be 
available. 

C.  Container  Size  and  Ease  of  Opening 

One  comment  referred  to  a  32-ounce 
(oz)  container,  intended  for  only  one 
use,  as  having  a  closure  that  requires 
1 V4  turns.  The  comment  explained  that 
a  38-millimeter  unrestricted  opening  is 
approximately  the  diameter  needed  to 
cover  an  average  adult  eye.  The 
comment  added  that  this  product  is 
easily  opened  by  a  small  stature  adult 
under  stress.  The  comment  noted  that  a 


tamper  evident  plastic  heat  shrink  seal 
that  breaks  away  easily  is  used. 

All  eyewash  products  must  comply 
with  the  monograph  standards  in  part 
349.  The  products  must  also  meet 
current  good  manufacturing  practices 
(CGMPs)  as  stated  in  21  CFR  parts  210 
and  211. 

The  agency  believes  that  emergency 
eyewash  products  must  contain  enough 
fluid  to  permit  adequate  flushing  of  the 
eye.  While  a  maximum  volume  may 
depend  on  the  configuration  of  the 
container  or  the  plumbing  system,  the 
minimum  volume  should  be  no  less 
than  16  oz  (473  mL  (500  mL  or  1/2  liter 
is  acceptable)).  Because  of  concerns 
about  sterility,  the  product  should  be  for 
a  single  individual's  use  unless  it  is  part 
of  a  plumbing  system  with  a  one-way 
valve. 

D.  pH  Adjustment 

Several  comments  supported  the  pH 
range  of  6.6  to  7.4  as  appropriate  for 
these  produces.  One  comment 
mentioned  a  lack  of  adverse  event 
reports  in  the  many  years  of  use  of  these 
products  as  an  indicator  that  the  present 
pH  is  appropriate.  Another  comment 
stated  it  was  unlikely  that  the  pH  of  a 
product  would  have  a  clinically 
significant  impact  on  the  outcome  of  a 
chemical  bum.  One  comment,  however, 
felt  that  the  agency  should  not  require 
a  specific  range  but  define  the 
requirement  as  "needing  to  be  at  or  near 
neutral  pH.  6.6  to  7.4." 

The  agency  agrees  that  6.6  to  7.4  is  an 
appropriate  pH  range  for  emergency 
eyewash  solutions.  The  agency  believes 
this  pH  range  provides  sufficient 
flexibility  for  manufacturers  to  adjust 
agents  to  maintain  stability,  yet  provides 
a  solution  that  does  not  cause  further 
harm  or  additional  irritation  to  the 
accident  victim.  The  agency,  however, 
agrees  that  the  pH  within  this  range  is 
not  likely  to  impact  on  the  outcome  of 
a  chemical  bum.  The  agency  believes 
that  the  inclusion  of  an  antimicrobial 
preservative  would  aid  the  stability  of 
the  product. 

Accordingly,  the  agency  is  proposing 
the  following  in  new  §  349.22 
Emergency  first  aid  eyewashes:  "These 
products  contain  water,  agents  to 
achieve  the  pH  within  a  range  of  6.6  to 
7.4,  and  a  suitable  antimicrobial 
preservative  agent" 

E.  Buffering 

One  comment  noted  that  buffering  is 
an  added  feature  to  help  neutralize  the 
chemical  bum  but  that  both  buffered 
and  imbuffered  solutions  can  be 
extremely  beneficial  to  achieve  dilution 
and  neutralization  because  the  main 
treatment  is  by  dilution.  Another 


comment  added  that  buffers  help  ensiue 
product  integrity  during  storage  in  an 
industrial  setting,  while  another 
comment  was  unaware  of  any 
superiority  of  either  buffering  or  not 
buffering. 

The  product  that  led  to  the  request  for 
data  was  described  as  a  sterile 
phosphate  buffered  solution  (Ref.  1 )  for 
use  immediately  following  a  chemical 
bum  to  thoroughly  flush  the  eyes  and 
skin  for  the  express  purpose  of 
removing  the  chemical  irritant,  and  to 
relieve  the  discomfort  and  burning 
caused  by  the  irritating  chemical  prior 
to  seeking  medical  treatment.  The 
conunent  provided  excerpts  from 
studies  presented  in  a  Tulane  University 
Research  Report  (Ref.  7)  to  demonstrate 
the  superiority  of  its  product  when 
compared  to  water  as  an  emergency  first 
aid  eyewash  to  treat  a  caustic  acid 
splash. 

The  agency  notes  that  a  medical 
dictionary  (Ref.  16)  defines  "buffering" 
as  "a  chemical  system  that  prevents 
change  in  concentration  of  another 
chemical  substance,  e.g.,  proton  donor 
and  acceptor  systems  serve  as  buffers 
preventing  marked  changes  in  hydrogen 
ion  concentration  (pH)."  The  agency 
acknowledges  the  buffer  system 
contributes  to  the  tonicity  of  the 
ophthalmic  product  but  adds  that  the 
tonicity  of  the  entire  formulation  should 
approximate  lacrimal  fluids. 

"The  agency  agrees  with  the  comment 
that  stated  it  was  unaware  of  any 
superiority  of  either  buffering  or  not 
buffering  these  products.  Accordingly, 
the  agency  is  proposing  in  §  349.22  that 
emergency  first  aid  eyewash  products 
may  contain  agents  for  buffering  the  pH. 

F.  Phosphate  Treatment  of  Chemical 
Bums 

One  conunent  provided  references  to 
support  "phosphate  therapy"  to  treat 
bums  caused  by  acidic  or  basic 
substances  (Ref.  1).  The  references 
reported  a  phosphate  buffer  is  prepared 
by  dissolving  70  grams  (g)  of  monobasic 
potassium  phosphate  (KH2PO4)  and 
180g  of  dibasic  sodium  phosphate 
(Na2HP04.12  H2O)  in  850  mL  of  water. 
The  concentration  of  the  solution  is 
molar  with  respect  to  phosphate,  but  as 
the  phosphates  are  physiologically 
occurring  substances  they  can  be  safely 
employed  in  such  high  concentrations 
and  provide  prompt  neutralization.  The 
conunent  contended  that  some  antidotes 
are  too  acidic  or  alkaline;  that  biuns 
caused  by  acids  or  bases  require 
different  treatment:  and  that  the 
phosphate  buffer  is  neutral  in  its 
reaction,  and  thus  is  well  suited  for  the 
treatment  of  injiuies  caused  by  acidic  or 
basic  chemicals. 


At  this  time,  the  agency  considers  a 
phosphate  buffered  solution  acceptable 
for  emergency  first  aid  eyewash 
products.  The  increased  concentration 
of  phosphates  would  not  alter  the  pH 
range  but  could  be  more  effective 
against  an  acid  or  alkali  bum. 

G.  Industrial  Glare 

One  comment  briefly  referred  to 
emergency  first  aid  eyewash  solutions  to 
treat  industrial  glare  (i.e.,  from  welder's 
arc)  but  did  not  provide  any  data  to 
support  this  use.  At  this  time,  the 
agency  is  not  including  this  use  as  an 
indication  for  these  products  without 
adequate  supporting  documentation. 
The  agency  requests  interested  parties  to 
provide  supporting  data. 

H.  Five  to  15-gallon  Container  Plus 
Preservative  Concentrate 

Ohe  comment  explained  that  a  15- 
minute  emergency  eyewash  requires  14 
gallons  (gal)  of  potable  water  and  a  5- 
minute  eyewash  requires  9  1/2  gal  of 
potable  water.  The  comment  stated  that 
the  unit  would  be  filled  with  potable 
water  and  the  preservative  concentrate 
added.  The  comment  offered  that  a 
concentrate  will  preserve  5  to  20  gal  of 
potable  water  for  up  to  180  days.  The 
comment  further  stated  that  potable 
eyewash  units  should  be  flushed  and 
cleaned  and  the  water  and  concentrate 
replaced  every  60  days. 

All  emergency  eyewash  products 
must  be  able  to  meet  monograph 
requirements,  which  include  safety  and 
effectiveness,  a  pH  range  of  6.6  to  7.4, 
and  compliance  with  CGMPs.  The 
agency  is  aware  that  there  are 
preservative  concentrates  in  the 
marketplace  for  use  in  potable  eyewash 
units,  as  the  comment  noted.  Under 
§  349.82(d)(3),  the  agency  is  proposing 
that  the  labeling  contain  the  word 
"concentrate"  in  bold  type.  The  labeling 
must  provide  adequate  directions  for 
adding  the  concentrate  to  potable  water 
to  obtain  a  solution  that  meets  the 
requirements  of  §  349.22.  The  directions 
should  also  state  that  the  concentrate 
should  be  added  to  potable  water  to 
have  a  fully  constituted  solution 
available  in  advance  of  an  emergency. 
The  agency  is  unaware  of  data  to 
support  the  length  of  time  that  any 
particular  preservative  concentrate  is 
safe  and  effective.  Manufacturers  of 
these  products  are  advised  to  follow 
CGMPs. 


/.  Labeling 

One  comment  proposed  several 
labeling  revisions  under  §  349.78.  Under 
§  349.78(a),  the  comment  added  fo  the 
statement  of  identity  the  terms 


"neutralizer"  and  "neutralizing 
solution." 

As  stated  in  section  n.A  of  this 
document,  the  agency  does  not  believe 
that  the  term  "neutralize"  properly 
describes  the  action  of  these  products 
and,  therefore,  is  not  proposing  this 
term  or  any  variation  of  tbis  term  in  the 
monograpb. 

Under  §  ^49.78(b)(l)  and  lb)(2),  the 
comment  added  the  terms  "acid"  and 
"alkali."  Under  §  349.78(b)(5),  the 
comment  provided  for  indications  for 
eyes  that  have  been  subjected  to 
industrial  glare  such  as  welder's  arc  and 
"other  workplace  irritants."  The 
comment  argued  that  demulcents  have  a 
long  history  of  use  for  soothing  the 
burning  sensation  associated  with 
welder's  arc  and  other  workplace 
irritants  that  dry  the  eye.  The  comment 
explained  that  this  indication  is  an 
extension  of  §  349.60(b)(2),  which 
provides  for  temporary  relief  due  to 
exposiu*  to  the  sim. 

The  agency  agrees  that  if  an 
emergency  first  aid  eyewash  will  assist 
in  the  prevention  of  permanent  damage 
to  the  eye(s)  due  to  industrial  glare,  this 
indication  should  be  included  in  the 
uses  section  of  the  labeling.  However,  as 
stated  in  section  II.G  of  this  document, 
the  agency  needs  supporting 
documentation  for  this  use. 

The  agency  believes  the  term 
"particulate  contamination"  is  a  general 
term  that  could  include  the  conunent's 
request  for  an  indication  for  "other 
workplace  irritants."  The  agency  agrees 
that  there  are  potential  instances  in  the 
industrial  setting  where  particulate 
matter  could  cause  eye  damage  and  that 
an  eyewash  solution  could  alleviate  the 
seriousness  of  the  condition. 
Accordingly,  the  agency  is  proposing 
the  terms  "acid,"  "alkali,"  and 
"particulate  contamination"  in  new 
§  349.82(b)  as  examples  of  causes  of 

injury. 

Under  §  349.78(d)(3),  the  comment 
suggested  the  following  directions  for 
emergency  first  aid  eyewash  products: 

For  eyewash  products  packaged  in  a 
container  that  also  serves  as  an  eyecup. 
Remove  safety  seal  and  cap.  Avoid 
contamination  of  rim  of  bottle.  Place  rim  over 
affected  eye,  pressing  tightly  to  prevent  the 
escape  of  the  liquid,  and  tilt  the  head 
backward.  Open  eyelid  wide  and  rotate 
eyeball  to  ensure  thorough  bathing  with  the 
solution.  Use  only  unopened  bottle  on  the 
eyes. 

The  conunent  explained  that  many  large 
volume  (up  to  32  oz)  first  aid  eyewash 
solutions  are  packaged  in  containers 
with  wide  flanged  rims  that  fit  over  the 


eye. 
The  agency  agrees  that  containers  that 

also  serve  as  eyecups  should  be 

addressed  in  the  monograph  and  is 


including  this  information,  with  a  few 
modifications,  in  §  349.82(d)(1).  The 
agency  notes  that  eyecups  generally 
promote  retention  of  material  that  may 
be  injurious  to  the  eye  instead  of 
allowing  the  injurious  material  to  be 
washed  away  and  dovm  the  face.  The 
use  of  eyecups  in  the  setting  of 
workplace  irritants  should  be 
discouraged.  The  agency  also  obtained 
and  reviewed  representative  current 
labeling  for  a  number  of  these  products 
(Ref.  17)  to  develop  the  labeling  in  this 
proposal. _ 

m.  The  Agency's  Proposal 

The  agency  tentatively  concludes  that 
the  references  support  tbe  safety  and 
effectiveness  of  emergency  first  aid 
eyewash  dmg  products  to  remove  acid 
or  alkali  chemicals  and  that,  in 
particular,  immediate  flushing  of  the 
eye  with  fluid  is  urgently  needed  to 
lessen  the  impact  of  the  alkalis.  The 
agency  also  acknowledges  that  bums 
from  alkalis  penetrate  the  ocular  tissues 
rapidly  and  produce  damages  that  are 
widespread,  imcontroUed,  and 
progressive.  However,  the  agency  does 
not  believe  that  a  chemical  irritant 
should  be  counteracted  with  another 
chemical.  The  agency  believes  that 
immediate  and  copious  irrigation  with 
fluid  is  the  most  important  step  and  that 
the  amount  of  time  prior  to  irrigation  is 
a  critical  factor  in  determining  the 
amount  of  residual  damage. 

The  effectiveness  of  an  emergency 
eyewash  appears  dependent  upon  tbe 
steady  flow  of  copious  amoimts  of  fluid 
to  the  injured  eye{s).  Emergency  first  aid 
eyewashes  serve  as  an  interim  step  in 
first  aid  care  by  providing  immediate 
flushing  of  the  eye  and  allowing  the 
accident  victim  to  be  transported  to  the 
facility's  first  aid  station  or  a  hospital 
while  the  flushing  treatment  is  in 
progress.  Accordingly,  the  agency  is 
proposing  to  amend  the  final 
monograph  for  OTC  ophthalmic  dmg 
products  to  include  a  section  on 

emergency  first  aid  eyewashes. 

JV.  Analysis  of  Impacts 

■    FDA  has  examined  the  impacts  of  the 
proposed  mle  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4).  Executive  Order  12866 
dfrects  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
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Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  Executive  Order 
12866  and  in  these  two  statutes.  In 
addition,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order.  The  Unfunded 
Mandates  Reform  Act  does  not  require 
FDA  to  prepare  a  statement  of  costs  and 
benefits  for  this  proposed  rule  because 
the  proposed  rule  is  not  expected  to 
result  in  any  1-year  expenditure  that 
would  exceed  $100  million  adjusted 
annually  for  inflation.  The  current 
inflation  adjusted  statutory  threshold  is 
approximately  $110  million. 

With  respect  to  the  Regulatory 
Flexibility  Act,  FDA  does  not  believe 
that  the  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  agency  recognizes  the 
uncertainty  of  its  estimates  with  respect 
to  the  number  of  affected  small  entities 
as  well  as  the  economic  impact  of  the 
rule  on  those  small  entities.  The  agency 
therefore  requests  detailed  public 
comment  regarding  any  substantial  or 
significant  economic  impact  that  this 
rulemaking  would  have  on 
manufacturers  of  OTC  emergency  first 
aid  eyewash  drug  products. 

The  purpose  oithis  proposed  rule  is 
to  amend  the  final  monograph  for  OTC 
ophthalmic  drug  products  to  include 
OTC  emergency  first  aid  eyewash  drug 
products.  This  proposed  rule  may 
increase  OTC  availability  of  these 
products  and  may.  as  a  result,  lower  the 
costs  to  industrial  facilities  and 
individuals  that  use  such  products. 

Manufacturers  of  the  affected 
products  should  incur  only  minor  costs 
to  relabel  their  products  to  meet  the 
monograph  requirements.  These 
manufacturers  can  make  the  required 
changes  whenever  they  are  ready  to 
order  new  product  labeling  within  the 
12  months  after  the  final  rule  is  issued. 
Manufacturers  of  products  with  annual 
sales  of  less  than  $25,000  will  have  24 
months  to  complete  the  required 
relabeling.  The  agency  has  been 


informed  that  this  type  of  relabeling 
generally  costs  approximately  $3,000  to 
$4,000  per  stockkeeping  unit  (SKU)  (i.e., 
individual  products,  packages,  and 
sizes).  The  agency  estimates  that  there 
are  approximately  25  manufacturers  or 
marketers  of  40  to  45  products  and  50 
to  60  SKUs  that  would  be  affected  by 
this  proposed  rule. 

Based  on  this  information,  the  total 
one-time  costs  of  relabeling  would  be 
between  $150,000  ($3,000  per  SKU  x  50 
SKUs)  and  $240,000  ($4,000  per  SKU  x 
60  SKUs).  Assuming  an  equal 
distribution  of  these  costs  across  the  25 
affected  entities  results  in  an  average 
cost  burden  of  $6,000  to  $9,600  per  firm. 
The  agency  believes  that  actual  costs 
would  be  lower  for  several  reasons. 
First,  most  of  the  required  changes  will 
be  made  by  private  label  manufacturers 
that  tend  to  use  relatively  simple  and 
less  expensive  labeling.  Second,  the 
agency  is  proposing  a  12-month 
implementation  period  that  would 
allow  manufacturers  to  coordinate  the 
required  changes  with  routinely 
scheduled  label  printing  and/or 
revisions.  Labeling  changes  for  these 
products  would  not  be  required  until  12 
months  after  the  monograph 
amendment  is  issued  as  a  final  rule  and 
becomes  effective.  Furthermore, 
products  with  less  than  $25,000  per  year 
in  sales  would  not  need  to  be  relabeled 
until  24  months  after  the  rule  becomes 
final.  Thus,  manufacturers  would  have 
time  to  use  up  existing  labeling  stocks 
and  plan  for  new  labeling,  thereby 
mitigating  some  of  the  costs  of  this 
proposed  rule.  Third,  manufacturers 
may  be  able  to  implement  the  new 
labeling  required  by  this  proposal  at  the 
same  time  that  they  implement  the  new 
standardized  format  and  content 
labeling  required  by  21  CFR  201.66. 
Thus,  the  total  relabeling  costs 
associated  with  two  different  but  related 
final  rules  may  be  reduced  by 
implementing  the  required  changes  at 
the  same  time. 

According  to  standards  established  by 
the  Small  Business  Administration,  a 
small  pharmaceutical  preparations 
manufacturer  (NAICS  code  325412) 
employs  fewer  than  750  people.  FDA 
has  determined  that  approximately  88 
percent  (22  out  of  25)  of  OTC 
ophthalmic  drug  product  manufacturers 
meet  these  criteria  and  can  therefore  be 
categorized  as  small  entities.  The 
average  annual  revenue  of  small  entities 
affected  by  this  rule  was  found  to  be 
approximately  $10.7  million.  Thus,  the 
cost  of  the  rule  per  affected  small  entity 
would  be  between  0.056  percent  ($6,000 
+  $10.7  million)  and  0.09  percent 
($9,600  +  $10.7  million)  of  average 
annual  revenues.  FDA  is  aware  of  one 


small  entity  th^t  has  average  annual 
revenues  of  approximately  $1  million 
and  produces  3  SKUs.  The  total  .cost  of 
the  final  rule  for  this  small  entity  would 
be  between  0.9  percent  (3  SKUs  x 
$3,000  per  SKU  +  $1  million)  and  1.2 
percent  (3  SKUs  x  $4,000  per  SKU  +  $1 
million)  of  annual  revenues.  Thus  the 
economic  impact  of  the  proposed  rule 
on  the  majority  of  small  entities  is 
expected  to  be  much  less  than  1  percent 
of  annual  revenues.  While  these 
estimates  are  uncertain,  it  appears  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  considered  but  rejected 
several  alternatives:  (1)  A  shorter  or 
longer  implementation  period,  and  (2) 
an  exemption  from  the  requirements  for 
small  entities.  While  the  agency  believes 
that  industries  and  accident  victims 
who  use  these  products  would  benefit 
from  having  the  new  labeling  in  place 
as  soon  as  possible,  the  agency  also 
acknowledges  that  coordination  of  the 
labeling  changes  with  implementation 
of  the  new  OTC  "Drug  Facts"  labeling 
may  significantly  reduce  the  costs 
associated  with  this  proposed  rule. 
Thus,  an  alternative  specifying  a  shorter 
implementation  period  was  rejected  due 
to  its  inflexibility  and  potentially  greater 
cost.  A  longer  implementation  period 
was  also  rejected  because  it  would 
Unnecessarily  delay  the  benefits  of  new 
labeling  and  revised  formulations, 
where  applicable,  to  parties  who  use 
these  OTC  drug  products.  The  agency 
also  rejected  an  exemption  for  small 
entities  because  the  new  labeling  and 
revised  formulations,  where  applicable, 
would  also  generate  benefits  for  parties 
who  purchase  products  marketed  by 
those  entities.  Furthermore,  the  vast 
majority  of  firms  affected  by  this 
proposed  rule  can  be  classified  as  small 
entities.  However,  an  additional  year  is 
being  allowed  for  products  with  annual 
sales  of  less  than  $25,000  to  implement 
the  required  changes  in  order  to  reduce 
the  potential  impact  of  the  rule  on  small 
entities. 

This  proposed  rule  allows  for 
continued  marketing  of  affected 
products  without  the  risk  of  regulatory 
action  provided  the  following 
conditions  are  met:  (1)  The  product  or 
similarly  formulated  and  labeled 
products  were  marketed  as  OTC  drugs  at 
the  inception  of  the  OTC  drug  review  on 
May  11,  1972,  a  date  that  was  later 
extended  to  on  or  before  December  4, 
1975  (see  21  CFR  330.13);  (2)  such 
product  does  not  constitute  a  hazard  to 
health;  (3)  the  product  formulation  is 
not  regarded  to  be  a  prescription  drug 
within  the  meaning  of  section  503(b)  of 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (21  U.S.C.  353(b));  (4)  the  product 
is  an  OTC  drug  and  does  not  bear  claims 
for  serious  disease  conditions  that 
require  the  attention  and  supervision  of 
a  licensed  practitioner. 

Emergency  first  aid  eyewash  products 
and  eye  irrigating  solutions  that  do  not 
meet  the  previous  criteria  may  not  be 
marketed  OTC  pending  evaluation  of 
these  products  for  the  treatment  of 
chemical  bums  and  for  irrigation  of  the 
eye(s)  unless  the  product  is  the  subject 
of  an  approved  new  drug  application 
(NDA). 

This  analysis  of  impacts  shows  that 
the  proposed  rule  is  not  economically 
significant  under  Executive  Order  12866 
and  that  the  agency  has  undertaken 
important  steps  to  reduce  the  burden  to 
small  entities.  This  analysis  of  impacts, 
together  with  other  relevant  sections  of 
this  document,  serves  as  the  agency's 
initial  regulatory  flexibility  analysis,  as 
required  by  the  Regulatory  Flexibility 
Act.  The  agency  will  reassess  the 
economic  impact  of  this  rulemaking  in 
the  preamble  to  the  final  rule. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  labeling  statements  are  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  {5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  tentatively  concludes  that  the 
proposed  rule  does  not  contain  policies 
that  have  federalism  implications  as 


defined  in  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  has  not  been  prepared. 

Vm.  Request  for  Comments 

hiterested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.  gov/ 
dockets/ecomments  or  three  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  Uie 
docket  number  found  in  brackets  in  the 
heading  of  this  document  ai\^  may  be 
accompanied  by  a  supporting 
memorandiun  or  brief.  Received 
conunents  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

K.  Proposed  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  12  months  after  its 
date  of  publication  in  the  Federal 
Register^ 
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Basic  Science  of  Poisons,  3d  ed.,  Macraillan 
Publishing  Co..  New  York,  NY.  pp.  478-485. 
1986. 

10.  Raker.  R.  E..  Conn's  Current  Therapy 
1990,  W.  B.  Saunders  Co.,  Philadelphia,  PA, 

.  p.  1035, 1990. 

11.  Dreisbach,  R.  H.,  and  W.  O.  Robertson, 
"Emergency  Management  of  Poisoning," 
Handbook  of  Poisoning:  Prevention, 
Diagnosis  &  Treatment,  12th  ed..  Appleton  & 
Lange.  Norwalk.  Ct.  pp.  28-29, 1987. 

12.  Siverston.  K.  T..  "Ocular  Toxicity." 
Manual  of  Toxicologic  Emergencies.  Year 
Book  Medical  Publishers.  Inc.,  Chicago.  IL, 
pp.  115-118,  1989. 

13.  Tapley.  D.  F.  et  al.,  "The  Eyes."  The 
Columbia  University  College  of  Physicians 
and  Surgeons  Complete  Home  Medical 
Guide.  Crown  Publishers.  Inc.,  New  York. 
NY,  pp.  696-697,  1989. 

14.  Behrman.  R.  E.,  and  V.  C.  Vaughan, 
"Injuries  to  the  Eye,"  Nelson  Textbook  of 


Pediatrics,  13th  ed.,  W.  B.  Saunders  Co., 
Philadelphia.  PA.  pp.  1472-1473.  1987. 

15.  ^Occupational  Health  Guidelines  for 
Ethyl  Chloride."  National  Institute  for 
Occupational  Safety  and  Health,  pp.  1-4. 
September  1978. 

16.  Dorland's  Illustrated  Medical 
Dictionary.  27th  ed.,  W.  B.  Saunders  Co., 
Philadelphia.  PA.  p.252. 1988,  s.v.  "buffer." 

17.  Comment  7. 

List  of  Subjects  in  21  C3FR  Part  349 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  IDrugs,  it  is  proposed  that 
21  CFR  part  349  be  amend^  as  follows: 

PART  349— OPHTHALMIC  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  349  continues  to  read  as  follows: 

Authority;  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371. 

2.  Section  349.22  is  added  to  subpart 
B  to  read  as  follows: 

§  349.22    Emergency  first  aid  eyewashes. 

These  products  contain  water,  agents 
to  achieve  the  pH  within  a  range  of  6.6 
and  7.4,  and  a  suitable  antimicrobial 
preservative  agent.  Additionally,  they 
may  contain  tonicity  agents  to  establish 
isotonicity  with  tears  and  agents  for 
buffering  the  pH. 

3.  Section  349.82  is  added  to  subpart 
C  to  read  as  follows: 

§  349.82    L3l)eling  of  emergency  first  aid 
eyewasti  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  "product  identifies  the  product 
with  one  of  the  following:  "Emergency 
first  aid  eyewash."  "First  aid  eye  riiise," 
or  "Emergency  eyewash." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Uses",  "for"  (select  one  of  the 
following:  "flushing,"  or  "irrigating"! 
"the  eye  to  reduce  chances  of  severe 
injury  caused  by  acid,  alkah.  or 
psirticulate  contamination". 

(c)  Warnings.  In  addition  to  the 
warnings  in  §  349.50  (the  "Replace  cap 
after  using,"  warning  in  §  349.50(c)(1) 
should  only  be  used  if  applicable),  the 
labeling  of  the  product  contains  the 
following  warnings  under  the  heading 
"Warnings"  for  all  emergency  eyewash 
products: 

(1)  "Do  not  use  [in  bold  type]  [bulletji 
for  injection  [bullet]  in  intraocular 
surgery  [bullet)  internally  [bullet]  if 


>  See  §  201 .66(b)(4)  of  this  chapter  for  definition 
of  bullet  symbol.  .  ' 
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solution  changes  color  or  becomes 
cloudy". 

(2)  "Ask  a  doctor  if  you  have  [in  bold 
type]  [bullet]  eye  pain  [bullet)  changes 
in  vision  [bullet]  redness  or  irritation  of 
the  eye  after  use  [bullet]  an  injury 
caused  by  an  alkali". 

(d)  Directions.  The  labeling  of  the 
product  states,  as  appropriate,  under  the 
heading  "Directions",  "(bullet)  do  not 
dilute  solution  or  reuse  bottle  [in  bold 
type)  [bullet]  hold  container  a  few 
inches  above  the  eye  [bullet]  control  rate 
of  flow  by  pressure  on  bottle  [bullet] 
flush  affected  area  for  a  minimum  of  20 
minutes  [bullet]  continue  flushing  with 
water  if  necessary  [bullet]  obtain 
medical  treatment". 

(1)  For  products  packaged  in  a 
container  that  also  serves  as  an  eyecup. 
The  labeling  states  "[bullet]  use  only 
unopened  bottle  [bullet]  remove  safety 
seal  and  cap  [bullet]  avoid 
contamination  of  rim  of  bottle  [bullet] 
place  rim  over  affected  eye  [bullet]  tilt 
head  backward  [bifllet]  open  eyelids 
wide  [bullet]  throughly  bathe  eye  with 
solution  (bullet]  allow  solution  to  flow 
away  from  eye".  The  directions  in  this 
paragraph  shall  be  placed  in  sequence 
with  the  directions  provided  in 
paragraph  (d)  of  this  section,  as 
appropriate. 

(2)  For  products  intended  for  use  with 
a  nozzle  applicator.  The  labeling  states 
"(bullet]  flush  affected  eye  as  needed 
[bullet]  control  flow  of  solution  by 
pressure  on  bottle". 

(3)  For  products  that  use  a 
concentrate  with  potable  water.  The 
word  "concentrate"  shall  be  in  bold 
type.  Labeling  must  provide  adequate 
directions  for  adding  the  concentrate  to 
potable  water  to  obtain  a  solution  that 
meets  the  requirements  of  §  349.22.  The 

'directions  shall  also  state  that  the 
concentrate  should  be  added  to  potable 
water  to  have  a  fully  constituted 
solution  available  in  advance  of  an 
emergency. 

Dated:  (anuary  31.  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(FR  Dm:.  03-3927  Filed  2-18-03:  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  157  and  602 

[REG-1 39768-02] 
RIN  1545-BB14 

Excise  Tax  Relating  to  Structured 
Settlement  Factoring  Transactions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  manner  and 
method  of  reporting  and  paying  the  40- 
percent  excise  tax  imposed  on  any 
person  who  acquires  structured 
settlement  payment  rights  in  a 
structured  settlement  factoring 
transaction.  The  text  of  those 
regulations  also  serves  as  the  text  of  . 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  May  20,  2003. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  June  12, 
2003,  at  10  a.m.  must  be  received  by  , 
May  22,  2003. 

ADDRESSES:  Send  submissions  to: 
C(::PA:RU  (REG-1 39768-02),  room 
5226,  Internal  Revenue  Service,  P.O. 
Box  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.  to:  CC:PA:RU  (REG-139768-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/regs.  The 
public  hearing  will  be  held  in  room 
6718  of  the  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Shareen  S.  Pflanz,  202-622-8488; 
concerning  submissions  of  comments, 
Sonya  Cruse,  202-622-7180  (not  toll- 
free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 


rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S  Washington.  DC  20224. 
Comments  on  the  collection  of 
information  should  be  received  by  April 
21,  2003.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 
-  How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §§  157.6001- 
IT,  157.6bll-lT,  157.6081-lT,  and 
157.6161-lT.  This  information  is 
required  by  the  IRS  to  verify  that  the 
excise  tax  imposed  under  section  5891 
of  the  Internal  Revenue  Code  is  properly 
reported  on  Form  8876  and  timely  paid. 
This  information  will  be  used  for  that 
purpose.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
and/or  recordkeepers  are  individuals, 
business  or  other  for-profit  institutions, 
and  small  businesses  and  organizations. 
The  reporting  burden  is  also  reflected 
on  Form  8876. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  2  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  30  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  4. 

Estimated  annual  frequency  of 
responses  (for  reporting  requirements 
only):  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  add  a  new  part  157 
to  title  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
set  forth  the  manner  and  method  of 
paying  the  excise  tax  imposed  under 
section  5891.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regidatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act,  that  the  collection  of  ijjformation  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the 
expectation  that  the  excise  tax  imposed 
by  section  5891  of  the  Code  will  apply 
to  few  structured  settlement  factoring 
transactions.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact. 

Comments  and  Requests  for  Public 
Hearing  ' 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 


A  public  hearing  has  been  scheduled 
for  June  12,  2003  begiiming  at  10  a.m. 
in  room  6718  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
seciuity  procedures,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
May  22,  2003.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Shareen  Soltanzadeh 
Pflanz,  Office  of  Associate  Chief 
Coimsel  (Income  Tax  and  Accoimting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 


List  of  Subjects 

26  CFR  Part  157 

Excise  taxes.  Structured  Settlement 
Factoring  Transactions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 
SUBCHAPTER  D— MISCELLANEOUS  EXaSE 

TAXES 

1.  A  new  part  157  is  added  to  read  as 
follows: 

PART  1 57— EXCISE  TAX  ON 
STRUCTURED  SETTLEMENT 
FACTORING  TRANSACTIONS 

Sut>part  A— Tax  on  Structured  Settlement 
Factoring  Transactions 

Sec. 

157.5891-1     Imposition  of  excise  tax  on 

structured  settlement  factoring 

transactions. 


Sul)part  B— Procedure  and  Administration 

157.6001-1     Records,  statements,  and 

s{>ecial  returns. 
157.6011-1     General  requirement  of  return, 

statement,  or  list.  . 

157.6061-1     Sigiiing  of  returns  and  other 

documents. 
157.6065-1     Verification  of  returns. 
157.6071-1    Time  for  filing  returns. 
157.6081-1     Extension  of  time  for  filing  the 

return. 
157.6091-1     Place  for  filing  returns. 
157.6151-1     Time  and  place  for  paying  of 

tax  shown  on  returns. 
157.6161-1     Extension  of  time  for  paying 

tax. 
157.6165-1     Bonds  where  time  to  pay  tax 

has  been  extended. 

Authority:  26  U.S.C.  7805 

Section  157.6001-1  also  issued  \mder 
26  U.S.C.  6001. 

Section  157.6011-1  also  issued  under 
26  U.S.C.  6011. 

Section  157.6061-1  also  issued  under 
26  U.S.C.  6061. 

Section  157.6091-1  also  issued  under 
26  U.S.C.  6091. 

Section  157.6161-1  also  issued  under 
26  U.S.C.  6161.  .     • 

« 

Sut>part  A— Tax  on  Structured 
.  Settlement  Factoring  Transactiohs 

§  1 57.5891-1     Imposition  of  excise  tax  on 
structured  settlement  factoring 
transactions. 

[The  text  of  proposed  §  157.5891-1  is 
the  same  as  the  text  of  §  157.5891-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Subpart  B— Procedure  aiHl 
Administration 

§  1 57.6001  -1    Records,  statements,  and 
special  returns. 

[The  text  of  proposed  §  157.6001-1  is 
the  same  as  the  text  of  §  157.6001-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

§  1 57.601 1  -1    General  requirement  of 
retum,  statement,  or  list. 

[The  text  of  proposed  §  157.6011-1  is 
the  same  as  the  text  of  §  157.6011-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

§  1 57.6061  -1    Signing  of  returns  and  ot»»er 
documents. 

[The  text  of  proposed  §  157.6061-1  is 
the  same  as  the  text  of  §  157.6061-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

§  1 57.6065-1    Verification  of  returns. 

[The  text  of  proposed  §  157.6065-1  is 
the  same  as  the  text  of  §  157.6065-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
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f  157.6071-1    Tim*  for  filing  returns. 

(The  text  of  proposed  §  157.6071-1  is 
the  same  as  the  text  of  §  157.6071-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

§  1 57.6081  -1     Extension  of  time  for  filing 
the  return. 

(The  text  of  proposed  §  157.6081-1  is 
the  same  as  the  text  of  §  157.6081-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

§157.6091-1    Place  for  filing  returns. 

(The  text  of  proposed  §  157.6091-1  is 
the  same  as  the  text  of  §  157.6091-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

§  1 57.61 51-1    Time  and  place  for  paying  of 
tax  shown  on  returns. 

(The  text  of  proposed  §  157.6151-1  is 
the  same  as  the  text  of  §  157.6151-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

S 1 57.61 61  -1    Extension  of  time  for  paying 
tax. 

(The  text  of  proposed  §  157.6156-1  is 
the  same  as  the  text  of  §  157.6161-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

§  1 57.61 65-1     Bonds  where  time  to  pay  tax 
has  been  extended. 

(The  text  of  proposed  §  157.6165-1  is 
the  same  as  the  text  of  §  157.6165-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

David  Mader. 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  03-3865  Filed  2-18-03;  8:45  am] 

BILLING  COOC  4S30-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD07-03-024] 
RIN2115-AA97 

Security  Zone;  St  Thomas,  U.S.  Virgin 
Islands 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUKMARY:  The  Coast  Guard  proposes  to 
create  moving  and  fixed  security  zones 
50  yards  around  all  cruise  ships 
entering,  departing,  moored  or  anchored 
in  the  Port  of  Charlotte  Amalie,  St. 
Thomas,  U.S.  Virgin  Islands.  These 
seciuity  zones  are  needed  for  national 
security  reasons  to  protect  the  public 
and  ports  from  potential  subversive  acts. 


Entry  into  these  zones  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port  of  San  Juan  or  his 
designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  21,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  Marine  Safety  Office  San  Juan, 
P.O.  Box  71526,  San  Juan,  Puerto  Rico 
00936.  You  may  also  deliver  them  in 
person  to  Commanding  Officer,  Marine 
Safety  Office  San  Juan,  Rodriguez  and 
Del  Valle  Building,  4th  Floor.  Calle  San 
Martin.  Road  #2,  Guaynabo,  Puerto 
Rico.  00968.  The  U.S.  Coast  Guard 
Marine  Safety  Office  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  materials  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  USCG 
Marine  Safety  Office  between  the  hoius 
of  7  a.m.  and  3:30  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays. 

FOR  FURTHER  INF0RIMAT10N  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Lieutenant  Chip  Lopez  at 
Coast  Guard  Marine  Safety  Office  San 
Juan,  Puerto  Rico,  at  (787)  706-2444. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-O3-O24). 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  subinit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 


for  one  by  writing  to  the  Commanding 
Officer  U.S.  Coast  Guard  Marine  Safety 
Office  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  aimounced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity*could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  against  cruise  ships 
entering,  departing,  anchored  and 
moored  within  the  Port  of  Charlotte 
Amalie.  Following  these  attacks  by  well- 
trained  and  clandestine  terrorists, 
national  security  and  intelligence 
officials  have  warned  that  future 
terrorists  attacks  are  likely. 

The  terrorist  acts  against  the  United 
States  on  September  1 1 ,  2001 ,  have 
increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways.  In  response  to  these  terrorist 
acts,  and  in  order  to  prevent  similar 
occurrences,  the  Coast  Guard  is 
establishing  temporary  security  zones 
around  all  cruise  ships  entering, 
departing  and  moored  within  the  Port  of 
Charlotte  Amalie.  We  previously 
published  a  temporary  final  rule 
entitled  "Seciuity  Zones;  St.  Thomas, 
U.S.  Virgin  Islands"  in  the  Federal 
Register  on  February  1,  2002  (67  FR 
4909),  and  on  November  13,  2002  (67 
FR  68760).  Those  temporary  final  rules 
contained  similar  provisions  as  those  in 
this  notice  of  proposed  rulemaking. 

Discussion  of  Proposed  Rule 

The  security  zone  for  a  cruise  ship 
entering  the  Port  of  Charlotte  Amalie 
will  be  activated  when  a  cruise  ship 
passes:  St.  Thomas  Harbor  green  lighted 
buoy  #3  in  approximate  position 
18°19'19''  North,  64°55'40''  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  #2  in  approximate 
position  18°19'15'  North,  64°55'59' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
#4  in  approximate  position  18°18'16'' 
North,  64°57'30''  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
vessel  passes  any  of  these  buoys  on  its 
departure  from  the  Port  of  Charlotte 
Amalie.  The  security  zones  encompass 
all  waters  50  yards  around  a  cruise  ship. 

Persons  and  vessels  are  prohibited 
ftx)m  entering  into  or  transiting  through 
a  security  zone  unless  authorized  by  the 


Captain  of  the  Port  (COTP),  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  must  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  from  a  security  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  security  zone  without  the  permission 
of  the  Captain  of  the  Port.  The  Captain 
of  the  Port  will  notify  the  public  of  these 
security  zones  through  Marine  Safety 
Information  Bulletins  via  facsimile  and 
the  Marine  Safety  Office  San  Juan  Web 
site  at  http://www.msocaribbean.com. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procediu^s  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary 
because  other  vessels  will  be  able  to 
safely  navigate  around  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  with  the 
permission  of  the  Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
the  Port  of  San  Juan  when  a  cruise  ship 
is  entering,  departing,  moored  or 
anchored  in  the  Port  of  San  Juan.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  net 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  other  vessels  will  be  able  to 
safely  navigate  around  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  with  the 


permission  of  the  Captain  of  the  Port.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  thinik  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  yoiu  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Lieutenant 
Chip  Lopez  at  Coast  Guard  Marine 
Safety  Office  San  Juan,  Puerto  Rico, 
(787)  706-2444. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Faimess-Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverrunents  and 
would  either  preempt  State  law  or., 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfiuided  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 


expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Although  this  proposed 
rule  would  not  result  in  such  an 
expenditiue,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Goverrunental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation,     ' 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments  - 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
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significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
it  is  establishing  safety  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reposing  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.762  to  read  as  follows: 

§  1 65.762    Security  Zone;  Charlotte  Amalle, 
St  Thomas,  U.S.  Virgin  islands. 

(a)  Location.  Temporary  moving  and 
fixed  seciu'ity  zones  are  established  with 
a  50-yard  radius  surrounding  all  cruise 
ships  entering,  departing,  moored  or 
anchored  in  the  Port  of  Charlotte 
Amalie,  St.  Thomas  U.S.  Virgin  Islands. 
The  seciuity  zone  for  a  cruise  ship 
entering  port  is  activated  when  the 
vessel  passes:  St.  Thomas  Harbor  green 
lighted  buoy  #3  in  approximate  position 
IB^lO'ig"  North,  64°55'40''  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  #2  in  approximate 
position  la^ig'lS"  North,  64°55'59'' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
#4  in  approximate  position  18°18'16'' 
North,  64°57'30''  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
cruise  ship  passes  any  of  these  buoys  on 
its  departure  from  the  Fort  of  Charlotte 
Amalie. 

(b)  Regulations.  (1)  Under  general 
regulations  in  §  165.33  of  this  part, 
entering,  anchoring,  mooring  or 
transiting  in  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  of  San  Juan. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 


Captain  of  the  Port  via  the  Greater 
Antilles  Section  Operations  Center  at 
(787)  28»-2041  or  via  VHF  radio  on 
Channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  designated  representative. 
The  Marine  Safety  Office  San  Juan 
will  notify  the  maritime  community  of 
periods  during  which  these  security 
zones  will  be  in  effect  by  providing 
advance  notice  of  scheduled  arrivals 
and  departures  of  cruise  ships  via  a 
broadcast  notice  to  mariners. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  that  is 
authorized  to  carry  more  than  150 
passengers  for  hire,  except  for  a  ferry. 

(d)  Authority.  In  addition  to  33  U-S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  February  6.  2003. 
William  |.  Uberti, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
San  Juan. 
IFR  Doc.  03-3978  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD05-02-01S] 
RiN2115-AE84 

Regulated  Navigation  Area;  Fifth  Coast 
Guard  District 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 

summary:  The  Coast  Guard,  in  an  effort 
to  continually  update  its  regulations  and 
to  provide  a  useable  service  to  the 
public,  proposes  to  establish  a 
Regulated  Navigation  Area  (RNA) 
encompassing  the  entire  Fifth  Coast 
Guard  District.  This  RNA  would  provide 
for  the  safety  of  life  and  property,  help 
facilitate  commerce,  and  woiUd  impose 
restrictions  on  vessels  operating  within 
the  RNA  when  ice  is  a  threat  to 
navigation.  The  Coast  Guard  solicits 
comments  from  the  public  and  industry 
on  the  questions  listed  in  this  request. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  21,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oan).  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704.  The  Fifth  Coast  Guard  District 


Waterways  Management  Section 
maintains  the  public  docket  for  this 
ndemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  mentioned  office  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Anne  Crabins, 
Aids  to  Navigation  and  Waterways 
Management  Branch;  phone:  (757)  398- 
6559;  e-mail:  agmbins@Iantd5.uscg.mil. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD05-02-O15), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying,  to  the  address 
listed  under  ADDRESSES.  If  you  would 
like  to  know  that  your  submission 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Fifth 
Coast  Guard  District  Waterways 
Management  Section  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Executive  Order  No.  7521, 1  FR  2527, 
directed  the  Coast  Guard  to  keep  open 
to  navigation,  by  means  of  ice-breaking 
operations,  the  waterways  of  the  United 
States  in  accordance  with  the  reasonable 
demands  of  commerce.  On  May  19, 
1983,  the  Captain  of  the  Port  Baltimore 
exercised  the  provisions  of  a  Regulated 
Navigation  Area(RNA)  published  in  the 
Federal  Register  (48  FR  22543)  to 
manage  vessel  traffic  in  the  event  ice 
impedes  navigation.  The  RNA  imposed 
certain  operational  restrictions, 
established  by  the  COTP,  on  vessels  that 


intended  to  operate  within  the 
Baltimore  COTP  zone.  This  RNA  was 
repealed  on  February  27,  1998  (63  FR 
9942),  because  it  was  believed  that  it 
was  unnecessary  to  impose  general 
continuous  restrictions  on  all  vessels 
through  the  winter  months  and  that 
prudent  mariners  could  make  decisions 
about  whether  it  was  safe  for  their 
vessel  to  operate  in  ice. 

Interest  in  a  vessel  management  tool 
similar  to  the  RNA  previously  in  place 
in  the  Baltimore  Captain  of  the  Port 
Zone  has  been  resurrected.  It  is 
anticipated  that  a  RNA  will  decrease  the 
administrative  burden  to  the  Coast 
Guard  and  industry,  establish  consistent 
policy  throughout  the  Fifth  Coast  Guard 
District,  and  assist  the  management  of 
the  limited  Coast  Guard  ice  capable 
resources. 

The  ice  navigation  season  historically 
begins  in  the  Delaware  and  Chesapeake 
Bay  regions  as  early  as  the  first  week  in 
December  and  in  Albemarle  and 
Pamlico  Soimds  in  North  Carolina  in 
January.  Ice  has  historically  ceased  to  be 
an  impediment  to  all  types  of  marine 
navigation  interests  by  the  first  week  in 
March.  During  a  moderate  or  severe 
winter,  frozen  waterways  can  become  a 
serious  problem,  impeding  a  vessel's 
ability  to  maneuver,  and  causing  visual 
aids  to  navigation  to  be  submerged, 
destroyed  or  moved  off  station.  Vessel 
watertight  integrity  can  also  be 
compromised  by  ice  abrasion  and  ice 
pressure  with  the  greatest  adverse  affect 
on  fiberglass  and  wood  hulls  and  the 
least  effect  on  steel  or  ice-reinforced 

hulls. 

When  ice  conditions  deteriorate  to  a 
point  where  independent  vessel 
oper^ions  are  not  possible,  convoy 
operations  are  required  to  enable  vessels 
to  transit.  Coast  Guard  vessels  built  to 
operate  in  the  ice  typically  conduct 
convoy  operations.  In  recent  years,  the 
number  of  Coast  Guard  resources 
available  to  operate  in  ice  has  been 
reduced  by  59%.  In  1984,  the  Fifth 
Coast  Guard  District  had  17  Coast  Guard 
surface  assets  capable  of  working  in 
various  ice  conditions.  There  are 
currently  seven  surface  assets  capable  in 
the  Fifth  District  to  maintain  aids  to 
navigation,  perform  convoy  missions  in 
ice,  and  execute  other  Coast  Guard 
missions  that  can  be  performed  only  by 
an  ice  capable  vessel.  These  surface 
assets  possess  capabilities  defined  by 
their  draft,  horsepower,  crew  size,  and 
their  designed  ability  to  break  ice. 
Additionally,  climatic,  hydrographic, 
geographic,  and  operational  constraints 
determine  where  and  when  these 
vessels  may  conduct  convoy  operations. 
Of  the  seven  surface  assets  available  to 
operate  in  ice,  one  has  the  capability  to 


break  14  inches  of  ice  at  three  knots; 
three  have  the  capability  to  break  up  to 
nine  inches  at  three  knots;  and  three 
have  the  capability  to  break  up  to  six 
inches  of  ice  at  three  knots.  The  Coast 
Guard's  ability  to  support  convoy 
operations  is  finite,  therefore,  it 
behooves  commercial  traffic  as  well  as 
the  Coast  Guard  to  effectively  plan 
where  and  how  surface  assets  are 
employed. 

In  addition  to  the  deepwater  ports  of 
Hampton  Roads,  Baltimore,  Richmond, 
and  Philadelphia  that  support 
manufacturing  and  trade,  many 
waterways  of  the  Fifth-Coast  Guard 
District  are  used  for  the  transport  of 
fuels  for  residential  and  commercial 
use.  The  primary  transportation  method 
to  deliver  fuel  oil  for  power  generation 
and  home  heating  is  by  barge,  and 
convoy  operations  will  ensure  the 
reliable  delivery  of  this  essential 
commodity.  In  the  event  of  a  waterbome 
emergency  during  the  ice  season,  the 
Coast  Guard's  available  svuface  search 
and  rescue  (SAR)  assets  are  limited  to 
the  same  seven  Coast  Guard  cutters 
capable  of  performing  convoy  duty. 
Establishing  a  method  for  the  COTPs  to 
regulate  vessel  traffic  will  enable  the 
Coast  Guard  to  better  manage  available 
resources  and  prioritize  Coast  Guard 
missions  when  ice  is  present  on  Fifth 
District  waterways. 

Captains  of  the  Port  have  the 
authority  (33  CFR  part  160,  subpart  B) 
to  restrict  and  manage  vessel  movement 
by  issuing  a  COTP  order.  However,  this 
authority  may  only  be  directed  to  a 
specific  vessel,  facility  or  an  individual 
to  restrict  or  stop  vessel  operations  and 
cannot  be  issued  to  "all  vessels"  or  a 
class  of  vessels.  A  Regulated  Navigation 
Area  (RNA)  is  a  water  area  that  allows 
the  District  Commander  to  control 
vessel  operations  to  preserve  the  safety 
of  adjacent  waterfront  structures,  to 
ensure  safe  transit  of  vessels,  or  to 
protect  the  marine  environment.  RNA's 
are  typically  established  when  extensive 
vessel  controls  are  needed  over  an 
extended  period  of  time.  A  Regulated 
Navigation  Area  is,  therefore,  the  more 
appropriate  means  to  control  vessel 
operations  to  ensure  safe  transit  of 
vessels  when  conditions  require  higher 
standards  of  control  than  that  provided 
by  the  Navigation  Rules. 

The  Coast  Guard  recognizes  that  there 
are  exceptions  to  every  circumstance. 
With  this  in  mind,  the  RNA  would 
include  a  waiver  process  for  vessel 
operators  who  may  not  meet  the  criteria 
of  the  operating  restrictions  but  who 
may  have  the  capability  to  operate  in  ice 
safely.  This  waiver  would  be  granted  at 
the  discretion  of  the  Captain  of  the  Port. 


Questions 

Public  response  to  the  following    - 
questions  will  help  the  Coast  Guard 
develop  a  more  complete  and  carefully 
considered  rulemaking.  The  questions 
are  not  all-inclusive,  and  any 
supplemental  information  is  welcome. 
In  responding  to  each  question,  please 
explain  the  reasons  for  each  answer. 

1 .  Would  this  type  of  rulemaking 
benefit  commercial  vessels  operating 
within  the  Fifth  Coast  Guard  District? 

2.  Are  shaft  horsepower,  hull 
material,  and  convoys  the  best  criteria  to 
restrict  vessel  traffic  when  ice  impedes 
navigation? 

3.  What  are  the  most  effective 
threshold  levels  to  set  shaft  horsepower 
restrictions? 

4.  Are  separate  rules  for  each  COTP 
zone  required  to  effectively  regulate 
vessel  traffic  when  ice  impedes 
navigation? 

5.  If  a  company  is  able  to  provide  its 
ovm  convoy  escort  service,  should  this 
be  considered  in  the  RNA? 

-6.  What  consideration  should  be  given 
for  various  tug  and  barge  towing 
configurations?  Is  it  practical  to  apply 
the  same  shsift  horsepower  requirement 
for  each  towing  configuration? 

7.  Should  the  horsepower  rating  for  a 
tractor  tug  be  considered  differently 
than  a  traditional  tug  shaft  horsepower? 

8.  Would  a  shaft  horsepower/overall 
length  or  shaft  horsepower/overall 
tonnage  ratio  be  a  better  method  of 
prescribing  power  requirements  for 
towing  vessels? 

9.  What,  if  any,  elements  of  barge  hull 
design  should  be  considered? 

10.  Are  there  any  other  criteria  that 
should  be  considered  in  developing  this 
rulemaking? 

Dated:  February  4.  2003. 
fames  D.  Hull, 

Vice  Admiral.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  03-3981  Filed  2-18-03:  8:45  am) 
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summary:  This  document  sets  forth 
three  separate  proposals  to  amend  the 
FM  Table  of  Allotments,  Section 
73.202(b)  of  the  Commission's  rules,  47 
CFR  73.202(b).  The  Commission 
requests  comment  on  a  petition  filed  by 
Cox  Radio,  Inc.  pursuant  to  Section 
1.420(i)  of  the  Commission's  rules,  47 
CFR  1.420(i).  Petitioner  proposes  to 
change  the  community  of  allotment  and 
upgrade  the  license  for  Channel  237A  at 
Apopka,  Florida,  to  Channel  237C3  at 
Maitland,  Florida,  and  to  modify  the 
license  of  WPYO(FM)  accordingly.  In 
order  to  facilitate  those  changes, 
petitioner  further  proposes  to  relocate 
the  transmitter  site  of  WXCV(FM). 
Homosassa  Springs,  Florida,  and  to 
modify  the  license  for  WXCV(FM). 
Channel  237C3  can  be  allotted  to 
Maitland  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.7  km  (9.2  miles)  east  of 
Maitland.  The  coordinates  for  Channel 
237C3  at  Maitland  are  28-39-38  North 
Latitude  and  81-13-02  West  Longitude. 
Petitioner  contends  that  the  proposal 
does  not  require  a  Tuck  analysis 
because  it  is  relocating  from  one 
community  in  the  Orlando,  Florida 
Urbanized  Area  to  another  community 
also  located  within  that  Urbanized  Area, 
but  the  petition  nonetheless  contains  a 
Tuck  analysis  to  establish  that  Maitland 
is  independent  of  the  Orlando 
Urbanized  Area.  See  Supplementary 
Information  infra. 

DATES:  Comments  must  be  filed  on  or 
before  March  24.  2003,  and  reply 
comments  on  or  before  April  8,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
counsel  for  the  petitioner  as  follovys: 
Kevin  F.  Reed.  Elizabeth  A.  M. 
McFadden,  and  Nam  E.  Kim,  Dow. 
Lohnes  &  Albertson,  PLLC  (counsel  for 
Cox  Radio,  Inc.),  1200  New  Hampshire 
Avenue.  NW..  Suite  800.  Washington, 
DC  20036;  Barry  A.  Friedman. 
Thompson  Hine  LLP  (counsel  for 
Wheeler  Broadcasting,  Inc.).  1920  N 
Street.  NW..  Suite  800.  Washington.  DC 
20036-1600;  and  Mark  N.  Lipp  and  ). 
Thomas  Nolan,  Shook,  Hardy  &  Bacon 
(counsel  for  Cumulus  Licensing 
Corporation),  600  Fourteenth  Street, 
NW..  Suite  800.  Washington.  DC  20005- 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont.  Media  Bureau. 
(202)418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  Nos. 
03-24.  03-25.  and  03-26;  adopted 


January  29,  2003  and  released  January 
31,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street.  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW..  Room  CY-B402.  Washington.  DC 
20554.  telephone  (202)  863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Wheeler 
Broadcasting.  Inc.  pursuant  to  Section 
1.420(i)  of  the  Commission's  rules,  47 
CFR  1.420(i).  Petitioner  proposes  to 
change  the  community  of  allotment  and 
upgrade  the  license  for  Channel  248C3 
at  Othello.  Washington,  to  Channel 
248C2  at  Basin  City.  Washington,  as  a 
first  local  service,  and  to  modify  the 
license  of  KZLN(FM)  accordingly. 
Channel  248C2  can  be  allotted  to  Basin 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.2  km  (4.5  miles)  north  of 
Basin  City.  The  coordinates  sfor 
Channel  248C2  at  Basin  City  are  46-39- 
26  North  Latitude  and  119-10-23  West 
Longitude.  The  proposal  does  not 
require  a  Tuck  analysis  because  neither 
the  existing  Channel  248C3  facility  at 
Othello  nor  the  proposed  Channel 
248C2  facility  at  Basin  City  cover  any 
part  of  any  urbanized  area  within  the  70 
dBu  contour. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Cumulus 
Licensing  Corporation  pursuant  to 
Section  1.420(i)  of  the  Commission's, 
rules,  47  CFR  1.420(i).  Petitioner 
proposes  to  change  the  community  of 
allotment  and  downgrade  the  license  for 
Channel  299C  at  Topeka.  Kansas,  to 
Channel  299C1  at  Shawnee,  Kansas,  and 
to  modify  the  license  of  KMAJ{FM) 
accordingly.  Channel  299C1  can  be 
allotted  to  Shawnee  in  compliance  with 
tbe  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  41.3  km  (25.6  miles)  west 
of  Shawnee.  The  coordinates  for 
Channel  299C1  at  Shawnee  are  39-09- 
06  North  Latitude  and  95-09-28  West 
Longitude.  Petitioner  contends  that  the 
proposal  does  not  require  a  Tuck 
analysis  because  the  proposal  would 
move  the  station  from  one  urbanized 
area  to  another,  but  the  petition 
nonetheless  contains  a  Tuck  analysis  to 
establish  that  Shawnee  deserves  a  first 
local  service  preference. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 


of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Apopka,  Channel  237A 
and  by  adding  Maitland.  Channel 
237C3. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  299C  at  Topelea 
and  by  adding  Shawnee,  Channel 
299C1. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Basin  City.  Channel 
248C2  and  by  removing  Othello. 
Channel  248C3.  •      • 

Federal  Communications  Commission.^ 

)ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

|FR  Doc.  03-3952  Filed  2-18-03:  8:45  am) 
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SUMMARY:  This  document  proposes  two 
allotments  in  Muldrow,  Oklahoma  and 
Trona.  California.  The  Commission 
requests  comment  on  a  petition  filed  by 


David  P.  Garland  proposing  the 
allotment  of  Channel  286A  at  Muldrow. 
Oklahoma,  as  the  community's  first 
local  service.  Chaimel  286A  can  be 
allotted  to  Muldrow  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.02  km  (6.52  miles)- 
north  of  Muldrow.  The  coordinates  for 
Channel  286A  at  Muldrow  are  35-29-47 
North  Latitude  and  94-36-04  West 
Longitude.  See  Supplementary 
Information  infra. 

DATES:  Comments  must  be  filed  on  or 
before  March  24.  2003.  and  reply 
comments  on  or  before  April  8.  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC-20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows:  David  P.  Garland, 
1110  Hackney  Street.  Houston,  Texas 
77023;  Dana  J.  Puopolo,  2134  Oak  St., 
Unit  C.  Santa  Monica.  California  90405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau, 
(202) 418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  Nos. 
03-29  and  03-30;  adopted  January  29, 
2003  and  released  January  31,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copyn:ontractor, 
Qualex  International,  Portals  11.  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Dana  J. 
Puopolo  proposing  the  allotment  of 
Channel  255A  at  Trona,  California,  as 
the  community's  first  local  service. 
Channel  255A  can  be  allotted  to  Trona 
in  compliance  with  the  Commission's 
,  minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.8  km  (4.2  miles)  southeast  of  Trona. 
The  coordinates  for  Channel  255A  at 
Trona  are  35-43-51  North  Latitude  and 
117-18-28  West  Longitude.  Petitioner  is 
required  to  submit  sufficient 
information  to  establish  that  Trona 
qualifies  as  a  community  f6r  FM 
allotment  purposes. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 


review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  conmients,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1;  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table-of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Muldrow,  Channel 
286A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Trona,  Channel 
255A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief  Audio  Division,  Media 

Bureau. 

[PR  Doc.  03-3953  Filed  2-18-03;  8:45  am] 
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summary:  This  document  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  IH-35  South  Broadcasters 
proposing  the  allotment  of  Channel 
264 A  to  Cotulla.  Texas,  as  a  third  local 
FM  service.  In  order  to  accommodate 
this  allotment,  the  Petitioner  also 
proposes  the  substitution  of  Channel 
229A  for  vacant  Channel  264A  at  Dilley. 
Texas.  Channel  264A  can  be  allotted  to 
Cotulla.  Texas,  consistent  with  the 
minimum  distance  separation 
requirement  of  the  Commission's  Rules 
at  city  reference  coordinates.  The 


coordinates  for  Channel  264A  at  Cotulla 
are  28-26-12  North  Latitude  and  99- 
14-05  West  Longitude."  Since  Cotulla  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexican  border, 
Mexican  concurrence  has  been 
requested.  Channel  229A  can  also  be 
allotted  to  Dilley.  Texas,  consistent  with 
minimum  distance  separation 
requirements  of  the  Commission's  Rules 
provided  there  is  a  site  restriction  6.3 
kilometers  (3.9  miles)  south  of  the 
community.  The  coordinates  for 
Channel  229A  at  Dilley  are  28-36-56 
North  Latitude  and  99-10-48  West 
Longitude.  Since  Dilley  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S. -Mexican  border.  Mexican 
conciurence  has  been  requested. 
DATES:  Comments  must  be  filed  on  or 
before  March  24,  2003,  and  reply 
comments  on  or  before  April  8.  2003. 
ADDRESSES:  Federal  Communications 
Conamission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Harry  C.  Martin, 
Fletcher,  Heald  &  Hildreth,  PLC,  1300 
North  17th  Street.  11th  Floor,  Arlington; 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATKW:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-27.  adopted  January  29.  2003,  and 
released  January  31,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  ipay  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International,  Portals 
II,  445  12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 
.  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  264A  at  Cotulla  and  by 
removing  Channel  264A  and  by  adding 
Channel  229A  at  Dilley. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief.  Audio  Divisjon.  Media 

Bureau. 

|FR  Doc.  03-3955  Filed  2-18-03:  8:45  ami 

BH.UNG  CODE  6712-01-P  1 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-193,  MB  Docket  No.  03-21,  RM- 
10632] 

Radio  Broadcasting  Services;  Port  St. 
Joe,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  Moira  L.  Ritch  proposing  the 
allotment  of  Channel  270C3  at  Port  St. 
Joe,  Florida,  as  that  community's  second 
local  service.  The  coordinates  for 
Channel  270C3  at  Port  St.  Joe,  Florida 
are  29-47-45  NL  and  85-17-27  WL. 
There  is  a  site  restriction  2.2  kilometers 
(1.4  miles)  south  to  avoid  short-spacing 
to  the  application  site  of  Station 
WWAV,  Channel  271C2,  Santa  Rose. 
Florida  and  license  site  of  Station 
WBGE,  Channel  270A,  Brainbridge, 
Georgia. 

DATES:  Comments  must  be  filed  on  or 
before  March  24,  2003,  and  reply 
comments  on  or  before  April  8.  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW., 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Moira  L.  Ritch, 
P.O.  Box  13599,  Mexico  Beach,  Florida 
32410. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-21,  adopted  January  29,  2003,  and 
released  January  31,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint®aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  ll.S.O.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  270C3  at  Port  St.  Joe. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[PR  Doc.  03-3950  Filed  2-18-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-194;  MB  Docket  Nos.  03-22,  03- 
23;  RM-  RM-10597,  RM-10633] 

Radio  Broadcasting  Services;  Conway 
and  Vilonia,  AR;  Racine,  OH  and 
Ravenswood,  WV 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
comment  on  proposals  in  two  separate 
docketed  proceedings  in  a  multiple 
docket  Notice  of  Proposed  Rule  Making. 
One,  filed  by  Creative  Media,  Inc. 
("Creative")  proposes  to  substitute 
Channel  224C3  for  Channel  224A  at  • 
Conway,  Arkansas,  and  reallot  Chemnel 
224C3  from  Conway  to  Vilonia, 
Arkansas  as  the  community's  first  local 
aural  transmission  service,  and  modify 
the  license  for  Station  KASR(FM)  to 
reflect  the  changes.  Channel  22C3  can 
be  reallotted  fi-om  Conway  to  Vilonia, 
Arkansas  at  Creative's  requested  sitel2.7 
kilometers  (7.9  miles)  east  of  the 
community  at  coordinates  35-05-02  NL 
and  92-04-59  WL.  The  other,  filed  by 
Legend  Communications  of  West 
Virginia,  LLC  ("Legend")  to  reallot 
Channel  226A  from  Ravenswood,  West 
Virginia,  to  Racine,  Ohio,  as  the 
community's  first  local  aural 
transmission  service,  and  modify  the 
license  for  Station  WPTM(FM)  to  reflect 
the  change  Si  community.  Channel 
226A  can  be  reallotted  from 
Ravenswood,  West  Virginia,  to  Racine, 
Ohio  at  Legend's  requested  transmitter 
site  14.4  kilometers  (9  miles)  southeast 
of  the  community  at  coordinates  38-53- 
36  NL  and  81-46-52  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  24,  2003,  and  reply 
comments  must  be  filed  on  or  before 
April  8,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Legend  Communications  of 
West  Virginia,  LLC,  c/o  Christina  T. 
Bruraley,  Esq.,  Jackson  &  Kelly  PLLC, 
P.O.  Box  553,  Charleston,  West  Virginia 
25322  (MB  Docket  No.  03-22).  Creative 
Media,  Inc.,  c/o  Eugene  T.  Smith,  Esq., 
P.O.  Box  15541,  Washington,  DC  20003 
(MB  Docket  No.  03-23). 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
03-22  and  03-23,  adopted  January  29, 
2003,  and  released  January  31,  2003. 
The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  U,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
bom  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n.  445  12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  imtil 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  coiul 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arkansas,  is  amended 
by  removing  Channel  224A  at  Conway 
and  adding  Vilonia,  Channel  224C3. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Racine,  Channel  226A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  removing  Ravenswood, 
Channel  226A. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Assistant  Chief.  Audio  Division,  Media 

Bureau. 

(FR  Doc.  03-3951  Filed  2-18-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  020703D] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
hold  a  3-day  Coimcil  meeting  on  March 
4,  5,  and  6,  2003,  to  consider  actions 
affecting  New  England  fisheries  in  the 
U.S.  exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  vdll  be  held  on 
Tuesday.  Wednesday,  and  Thiusday 
March  4,  5.  and  6.  2003.  The  meeting 
will  begin  at  1:30  a.m.  on  Tuesday  and 
8:30  a.m.  on  Wednesday  and  Thursday. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Providence  Biltmore  Hotel.  11 
Dorrance  Street,  Keimedy  Plaza, 
Providence.  RI  02903;  telephone  401/ 
412-0700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2. 
Newburyport.  MA  01950;  telephone 
(978) 465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION:    ~ 
Tuesday,  March 4,  2003 

Following  introductions,  the  Council 
will  address  a  number  of  groundfish 
fishery-related  issues  during  this  first 
afternoon  session.  There  will  be  a 
briefing  on  the  February  3-5,  2003 
Groimdfish  Peer  Review  meeting,  and  a 
discussion  about  incorporation  of  those 
meeting  results,  including  advice  on 
biological  reference  points,  into  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  Amendment 
13  Draft  Supplemental  Environmental 
bnpact  Statement  (DSEIS). 
Wednesday,  March  5,  2003 

The  meeting  will  reconvene  with 
reports  on  recent  activities  from  the 
Council  Chairman  and  Executive 
Director,  the  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid- Atlantic 
Fishery  Management  Coimcil  liaisons, 
NOAA  Generd  Coimsel  and 
representatives  of  the  U.S.  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 


States  Marine  Fisheries  Commission. 
The  Groundfish  Committee  will  report 
on  and  ask  the  Council  to  identify 
management  alternatives  for  further 
development  and  inclusion  in  the 
Amendment  13  DSEIS.  Their  discussion 
also  will  relate  to  measures  that  would 
implement  the  U.S./Canada  Resource 
Sharing  Agreement,  groundfish  stock    • 
rebuilding  time  periods  and 
modifications  to  alternatives  as 
necessary  to  meet  any  revised  fishing 
mortality  targets.  The  Groundfish 
Committee  report  will  continue  until  . 
the  end  of  the  day. 
Thursday,  March  6,  2003 

The  third  day  of  the  meeting  will 
begin  with  a  presentation  by  NMFS  staff 
on  the  agency's  new  coastwide  initiative 
to  collect  recreational  fishing  data.  The 
report  will  include  details  about  the 
methodology  that  will  be  employed  to 
collect  catch  and  effort  data  from  the 
for-hire  recreational  fleet.  The 
presentation  will  be  followed  by  a  brief 
public  comment  period  during  which 
any  member  of  the  public  may  bring 
forward  items  relevant  to  Council 
business  but  not  otherwise  listed  on  the 
agenda  for  this  meeting.  The  Habitat 
Committee  will  report  on 
recommendations  developed  at  the 
recent  Groundfish,  Scallop  and 
Monkfish  Joint  Advisors  meeting  on 
habitat  alternatives  for  Council 
consideration  in  Amendment  10  to  the 
Atlantic  Sea  Scallop  FMP  and  in 
Amendment  13  to  the  Northeast 
Multispecies  FMP.  The  Habitat 
Committee  also  will  identify  a  preferred 
alternative  for  Scallop  Amendment  10. 
Finally,  the  Council  will  review  the 
habitat  section,  with  all  alternatives  and 
analyses,  of  the  Northeast  Multispecies 
Amendment  13  DSEIS,  select  a 
preferred  alternative  and  conduct  a  final 
vote  to  approve  this  element  of  the 
DSEIS.  The  Council  meeting  will 
adjourn  following  the  conclusion  of  any 
other  outstanding  business.  Although 
other  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  that  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
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sign  language  interpretation  or  other  J.  Howard  (see  ADDRESSES)  at  least  5 

auxiliary  aids  should  be  directed  to  Paul     days  prior  to  the  meeting  date. 


Dated:  February  11.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-3990  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Processing  Equipment 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Materials  Processing  Equipment 
Technical  Advisory  Committee  will 
meet  on  March  6,  2003  at  9  a.m.  in 
Room  3884  of  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials 
processing  equipment  and  related 
technology. 

Agenda 

1.  Introductions  and  opening  remarks. 

2.  Approval  of  minutes  from  preAaous 
meeting. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Review  of  proposals  submitted  by 
the  MPETAC. 

5.  Discussion  on  5-axis  issues. 
The  meeting  will  be  open  to  the 

public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  Advisory 
Committees  MS:  3876,  Bureau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
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For  more  information  contact  Lee  Ann 
Carpenter  at  202-482-2583. 

Dated :  February  1 3 ,  2003 . 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  03-3988  Filed  2-18-03;  8:45  am] 

HLUNG  CODE  SSIO-JT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[At533-817] 

Notice  of  Determination  Under  Section 
129  of  the  Uruguay  Round  Agreements 
Act:  Antidumping  Measure  on  Certain 
Cut-to-Length  Carbon-Quality  Steel 
Plate  Products  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  Piusuant  to  section  129  of  the 
Uruguay  Roimd  Agreements  Act.  which 
governs  administrative  actions 
following  World  Trade  Organization 
Panel  reports,  the  Department  of 
Commerce  is  issuing  a  second 
determination  with  respect  to  the 
antidumping  duty  investigation  on  cut- 
to-length  carbon-quality  steel  plate  from 
India.  This  determination  is  in 
conformity  with  the  findings  of  a  World 
Trade  Organization  Panel  report,  as 
adopted  by  the  World  Trade 
Organization  Dispute  Settlement  Body. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5193. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2001).  Citation  to  "section  129" 
refers  to  section  129  of  the  Uruguay 
Round  Agreements  Act,  codified  at  19 
U.S.C.  3538. 

Background 

On  December  29, 1999,  the 
Department  of  Commerce  (Commerce) 
published  a  final  determination  of  sales 


at  less  than  fair  value  in  the 
antidumping  duty  investigation  on  cut- 
to-length  carijon-quality  steel  plate 
(subject  merchandise)  from  India. ' 
During  this  proceeding,  the  sole  Indian 
respondent,  the  Steel  Authority  of  India, 
Ltd.  (SAIL),  acknowledged  serious 
deficiencies  with  respect  to  its  home 
market  sales,  cost  of  production,  and 
constructed  value  information. 
However,  SAIL  argued  that  Commerce 
should  use  its  submitted  U.S.  sales  price 
information  in  the  margin  calculation, 
by  comparing  the  prices  of  these  sales 
to  information  concerning  normal  value 
from  the  petition. 2  Commerce  rejected 
this  request  and  based  the  dumping 
margin  on  total  facts  available.  ^  In 
determining  to  reject  the  partial 
information  submitted  by  SAIL  and  rely 
entirely  on  the  facts  available, 
Commerce  foimd  that  the  information 
submitted  did  not  meet  any  of  the 
criteria  established  by  section  782(e)  of 
the  Act.  This  included  a  finding, 
pursuant  to  section  782(e)(5),  that  the 
information  could  not  be  used  without 
undue  difficulties.*  Commerce's 
explanation  for  this  finding  was  that 
"the  U.S.  sales  database  contained 
errors  that,  while  in  isolation  were 
susceptible  to  correction,  however  when 
combined  with  the  other  pervasive 
flaws  in  SAIL's  data  lead  us  to  conclude 
that  SAIL'S  data  on  the  whole  is 
imreliable."^ 

Subsequently,  the  Government  of 
India  requested  the  establishment  of  a 
World  Trade  Organization  (WTO) 


•  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length  Caibon- 
Quality  Steel  Plate  Products  from  India.  64  FT? 
73126  (December  29,  1999)  {Final  Determination]. 
Following  an  affirmative  injur\'  determination 
issued  by  the  United  States  International  Trade 
Commission.  Commerce  issued  an  antidumping 
duty  order  on  this  product.  See  Notice  of 
Amendment  of  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value  and  Antidumping  Duty 
Orders:  Certain  Cut-to-Length  Carbon  Quality  Steel 
Plate  Products  from  France,  India.  Indonesia.  Italy. 
Japan  and  the  Republic  of  Korea.  65  FR  6585 
(February  10,  2000). 

2  finai  Determination  at  73128. 

'Commerce  selected,  as  facts  available,  the 
highest  of  the  margins  alleged  in  the  petition.  72.49 
percent. 

*  Final  Determination  at  73127.  Section  782(e)(5) 
lists,  as  a  factor  to  consider  in  determining  whether 
to  accept  information  that  does  not  meet  all 
applicable  requirements,  whether  "the  information 
can  be  used  without  undue  difficulties."  The 
corresponding  provision  in  the  AD  Agreement, 
which  was  the  focus  of  the  Panel  ruling  in  this  case, 
is  at  Annex  II.  paragraph  3.  * 

5  Id. 
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dispute  settlement  panel  (the  Panel)  to 
consider,  inter  alia.  Commerce's 
rejection  of  SAIL's  U.S.  sales  data  in  \his 
case.  The  Panel  issued  its  report  on  June 
28,  2002/*  The  WTO  Dispute  Settlement 
Body  (DSB)  adopted  the  findings  in  this 
report  on  July  29,  2002.  On  August  30, 

2002,  the  United  States  informed  the 
DSB  that  it  would  implement  the 
recommendations  of  the  DSB  in  a 
manner  consistent  with  its  WTO 
obligations. 

On  December  10.  2002,  pursuant  to 
section  129(b)(2)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  the  U.S.  Trade 
Representative  (USTR)  requested  that 
Commerce  issue  a  determination  that 
would  render  its  original  antidumping 
determination  in  this  matter  not 
inconsistent  with  the  findings  of  the 
Panel. 

On  December  26,  2002,  Commerce 
issued  its  draft  determination  in  this 
proceeding.  See  draft  Notice  of 
Determination  Under  Section  129  of  the 
Uruguay  Round  Agreements  Act: 
Antidumping  Measure  on  Certain-Cut- 
to-Length  Carbon-Quality  Steel  Plate 
Products  from  India  (Draft 
Determination)  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  building.  On  January  2, 

2003,  SAIL  submitted  comments 
regarding  Conunerce's  Draft 
Determination.  On  January  6,  2003, 
Bethlehem  Steel  Corporation  and 
United  States  Steel  Corporation 
(Petitioners)  submitted  rebuttal 
comments.  A  summary  of  these 
comments  and  rebuttal  comments,  as 
well  as  Conunerce's  response  are 
included  in  this  determination.  On 
February  3,  2003,  the  USTR  held 
consultations  with  Commerce  and  the 
appropriate  congressional  committees 
with  respect  to  this  determination.  On 
February  7,  2003,  the  USTR  directed 
Commerce  to  implement  this 
determination. 

WTO  Panel  Findings  and  Conclusions 

In  its  report,  the  Panel  found  that  the 
U.S.  statutory  provisions  concerning  use 
of  facts  available  are  not  inconsistent 
with  Article  6.8  and  paragraphs  3,  5, 
and  7  of  Annex  II  of  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  (AD  Agreement).^  However,  the 
Panel  found  that  the  application  of  these 
provisions  in  this  case  was  inconsistent 
with  Article  6.8  and  paragraph  3  of 
Annex  II  of  the  AD  Agreement. 


Specifically,  the  Panel  found  that  the 
United  States  had  not  provided  a 
"legally  sufficient  justification"  in  the 
final  determination  for  refusing  to  take 
into  account  U.S.  sales  price 
information  submitted  by  SAIL  and 
basing  the  dumping  margin  entirely  on 
the  facts  available."  The  focus  of  any 
such  justification,  according  to  the 
Panel,  should  be  on  whether  the 
information  met  the  requirements  set 
forth  in  paragraph  3,  Annex  II,  of  the  AD 
Agreement,  taking  into  account  the 
interrelationship  between  the  partial 
data  at  issue  (U.S.  sales  data)  and  the 
other  elements  of  the  dumping  analysis, 
for  which,  both  sides  agree,  SAIL  did    • 
not  submit  reliable  information.  In  this 
regard,  the  Panel  noted  "we  consider  to 
be  critical  the  question  of  whether 
information  which  itself  may  satisfy  the 
criteria  of  paragraph  3  can  be  used 
without  undue  difficulties  in  light  of  its 
relationship  to  rejected  information."^ 

The  Panel  did  not  consider  as 
sufficient  the  statement  in  the  final 
determination,  without  elaboration,  that 
the  U.S.  database  could  not  be  used 
without  undue  difficulties  because  the 
errors  in  that  database,  when  combined 
with  the  other  pervasive  flaws  in  SAIL's 
data,  indicate  the  unreliability  of  SAIL's 
data  on  the  whole.  *°  The  Panel  noted 
Commerce's  acknowledgment  that  the 
prrors  in  the  U.S.  database  "in  isolation 
were  susceptible  to  correction.'^  ^  and 
stated  that,  in  light  of  this.  Commerce 
needed  to  provide  a  more  adequate 
explanation  for  its  decision  to  reject  this 
information:  "(WJe  consider  it 
imperative  that  the  investigating 
authority  explain,  as  required  by 
paragraph  6  of  Annex  II,  the  basis  of  a 
conclusion  that  information  which  is 
verifiable  and  timely  submitted  caimot 
be  used  in  the  investigation  without 
undue  difficulties. "'^ 

Although  the  United  States  explained, 
during  the  panel  proceedings,  why  it 
could  not  use  SAIL's  data  without 
undue  difficulty,  the  Panel  focused  on 
the  need  for  Commerce  itself  to  provide 
the  explanation  in  its  antidumping 
determination.  "Even  assuming  we  were 
persuaded  by  the  United  States" 
arguments  before  us  that  USDOC  could 
have  made  the  decision  posited  [to 
reject  the  U.S.  sales  data  as  unduly 


*■  United  Stales — Antidumping  and 
Countervailing  Measures  on  Steel  Plate  from  India. 
WT/DS206/R  (June  28.  2002)  (Panel  Report),  full 
text  available  at  www.wto.org). 

^  Panel  Report,  paragraph  B.2(a). 


■Panel  Report,  paragraph  8.1. 

"Panel  Report,  paragraph  7.61  (emphasis  added). 
The  Panel  here  refers  to  the  "undue  difficulties" 
standard  contained  in  paragraph  3.  Annex  II  of  the 
AD  Agreement.  As  noted,  a  corresponding  standard 
is  set  forth  at  section  782(e)(S)  of  the  U.S. 
antidumping  law. 

<° Panel  Report,  paragraph  7.69. 

^^  Final  Determination  at  73127.  See  also  Panel 
Report,  paragraph  7.71. 

<2  Panel  Report,  paragraph  7.74. 


difficult  to  use  based  on  arguments 
made  in  dispute  settlement],  there  is 
nothing  in  the  record  to  indicate  to  us 
that  it  did  make  such  a  decision  in  the 
case."" 

The  Panel  refused  a  request  by  India 
that  it  suggest  the  United  States 
implement  this  finding  by  recalculating 
the  dumping  margin  taking  into  account 
the  U.S.  price  data  at  issue,  stating  that 
"[i]n  this  case,  we  see  no  particular 
need  to  suggest  a  means  of 
implementation,  and  therefore  decline 
to  do  so."i'«  The  Panel  added  that  "the 
choice  of  means  of  implementation  is 
decided,  in  the  first  instance,  by  the 
Member  concerned."'^  The  Panel  then 
issued  a  general  recommendation  that 
the  DSB  request  the  United  States  "to 
bring  its  measure  into  conformity  with 
its  obligations  under  the  AD 
Agreement,"'**  which  the  DSB 
subisequently  adopted. 

Implementation 

In  order  to  bring  the  measure  at  issue 
into  conformity  with  the  AD  Agreement, 
in  this  section  129  determination,  we 
are  providing  the  "legally  sufficient 
explanation"  that  the  Panel  found 
lacking  in  the  initial  determination 
regarding  why  the  U.S.  sales 
information  at  issue  could  not  be  used 
"without  undue  difficulties"  in 
calculating  a  dumping  margin  under  the 
AD  Agreement.  The  following  "legally 
sufficient  explanation"  fully  explains 
why  Commerce  is  under  no  obligation 
to  take  SAIL's  U.S.  sales  transactions 
into  account  in  establishing  a  dumping 
margin  for  SAIL.  Nonetheless,  in 
implementing  the  DSB's 
recommendation,  Commerce  has  given 
careful  attention  to  the  Panel's 
reasoning  and  has  determined  that  it  is 
appropriate,  under  the  particular  facts  of 
this  case,  to  give  consideration  to  the 
U.S.  sales  information  in  a  limited 
manner  in  determining  the  appropriate 
facts  available  margin  to  assign  to  SAIL. 
Each  of  these  aspects  of  oiu- 
implementation  is  explained  below. 

In  its  report,  the  Panel  defined  the 
term  "undue  difficulties"  as  those  that 
"go  beyond  what  is  otherwise  the  norm 
in  an  anti-dumping  investigation,"^^  as 
opposed  to  difficulties  that  arise 
routinely  during  the  course  of  an 
investigation  and  which  are  within  the 
ambit  of  the  "two-way  process  involving 
joint  effort"  between  investigating 
authorities  and  respondents  established 


<'  Panel  Report,  paragraph  7.69  (emphasis 
origiiial). 
■<  Panel  Report,  paragraph  8.8. 
"W. 

■"Panel  Report,  paragraph  8.6. 
"Panel  Report,  paragraph  7.72. 


by  Annex  II  of  the  AD  Agreement.  ^^  In 
situations  involving  the  potential  use  of 
partial  information  submitted  where 
other  data  has  been  rejected,  the  Panel 

focused  on: 

(Wlhether  a  conclusion  that  some 
information  fails  to  satisfy  the  criteria  of 
paragraph  3,  and  thus  may  be  rejected,  can 
in  any  case  justify  a  decision  to  reject  other 
information  submitted  which,  if  considered 
in  isolation,  would  satisfy  the  criteria  of 
paragraph  3.  We  consider  that  the  answer  to 
this  question  is  yes,  in  some  cases,  but  that 
the  result  in  any  given  case  will  depend  on 
the  specific  facts  and  circumstances  of  the 
'investigation  at  hand." 

While  the  Panel  noted  the  fact- 
'    specific  nature  of  this  determination,  it 
also  discussed  some  general 
considerations  regarding  the 
interconnection  between  databases  that 
could  apply  across  cases.  The  Panel 
states,  for  instance,  that: 

We  consider  *   *   •  that  the  various 
elements,  or  categories,  of  information 
necessary  to  an  antidumping  determination 
are  often  interconnected,  and  a  failure  to 
provide  certain  information  may  have 
ramifications  beyond  the  category  in  which 
it  falls.  For  instance,  a  failure  to  provide  cost 
of  production  information  would  leave  the 
investigating  authority  unable  to  determine 
whether  sales  were  in  the  ordinary  course  of 
trade,  and  further  unable  to  calculate  a 
constructed  normal  value.  Thus,  a  failure  to 
provide  cost  of  production  information  might 
justify  resort  to  facts  available  with  respect  to 
elements  of  the  determination  beyond  just 
the  calculation  of  cost  of  production. 
Moreover,  without  considering  any  particular 
"categories"  of  information,  it  seems  clear  to 
us  that  if  certain  information  is  not 
submitted,  and  facts  available  are  used 
instead,  this  may  affect  the  rektive  ease  or 
difficulty  of  using  the  information  that  has 
been  submitted  and  which  might,  in 
isolation,  satisfy  the  requirements  of 
paragraph  3  of  Annex  n.^° 

The  Panel's  hypothetical  example 
underscores  the  impact  that  the  failure 
to  provide  one  element  of  necessary 
information  [e.g.,  cost  of  production) 
can  have  on  the  usability  of  other 
elements.  While  the  Panel  does  not  take 
the  view  that  a  failure  to  provide  one 
element  of  information  automatically 
allows  for  disregarding  all  other 
information  submitted, ^i  it  meikes  clear 
in  the  report  that  the  absence  of  one 
element  can  result  in  the  failure  of  other 
elements  to  meet  the  requirements  of 
paragraph  3: 

(Ijt  may  indeed  be  the  case  that  a  failure 
to  provide  one  element  of  information 
undermines  the  usability  of  information  that 
is  submitted,  making  it  unduly  difficult  to 


use  the  information  submitted  in  making 
determinations.  *  *  *  A  panel  reviewing 
such  a  decision  must  be  able  to  conclude  that 
the  investigating  authority  considered  the 
relationship  between  the  missing  information 
and  the  information  submitted,  and 
concluded  in  light  of  that  relationship,  the 
fact  that  one  element  of  information  was  not 
submitted  justified  the  conclusion  that 
information  submitted  did  not  satisfy  the 
criteria  of  paragraph  3  of  Annex  11.^^ 

The  Panel's  concern  with  the  impact 
that  a  single  missing  element  of 
information  can  have  on  other  elements 
of  information  is  particularly  relevant  to 
the  investigation  at  issue  because,  in 
this  investigation,  SAIL  failed  to 
provide  usable  information  not  just  for 
one  of  the  major  elements  of 
information  required,  but  for  three  out 
of  four  major  elements  of  information 
required  in  an  antidumping  proceeding, 
namely  home  market  sales,  cost  of 
production,  and  constructed  value 
information. 23  As  a  residt,  the  question 
under  the  facts  of  this  determination  is 
not  whether  SAIL's  failure  to  provide  a 
single  element  readers  unusable  the 
remainder  of  the  information,  but 
whether  SAIL's  failiu*  to  provide 
potentially  usable  information  for  all 
elements  except  U.S.  sales  renders  this 
sole  remaining  element  unduly  difficult 
to  use. 

In  addressing  this  question. 
Commerce  has  considered  both  the 
Panel's  definition  of  imdue  difficulties 
as  those  that  go  "beyond  what  is 
otherwise  the  norm"  in  an  antidxunping 
case  and  its  hypothetical  example 
involving  the  impaqt  of  missing  cost  of 
production  information  on  the  relative 
ease  or  difficulty  of  using  home  market 
sales  data.  While  certain  minor  data 
deficiencies  may  be  the  norm  in 
antidumping  cases,  the  absence  of  any 
information  regarding  normal  value  and 
production  costs  far  exceeds  that  norm 
and,  therefore,  the  difficulties  faced  in 
dealing  with  the  absence  of  such 
information  are  far  beyond  the  norm.  As 
the  Panel  noted,  a  lack  of  usable  cost  of 
production  information  "would  leave 
the  investigating  authority  unable  to 
determine  whether  sales  were  in  the 
ordinary  course  of  trade  and  further 
unable  to  calculate  a  constructed  normal 
value.  Thus,  a  failure  to  provide  cost  of 
production  information  might  justify 
resort  to  facts  available  with  respect  to 
elements  of  the  determination  beyond 
just  the  calculation,  of  cost  of 


production."  ^*  In  the  hypothetical 
example  posed  by  the  Panel,  the 
investigating  authority  would  be  unable 
to  determine  whether  the  partial 
information  submitted  satisfies  the 
requirements  of  the  AD  Agreement  (e.g., 
whether  home  market  sales  are  in  the 
ordinary  course  of  trade  as  required  by 
Article  2.1).  Thus,  the  hypothetical 
suggests  that  one  missing  element  of  the 
information  required  for  an 
antidumping  analysis  may  render  other 
elements  of  information  submitted 
"unduly  difficult"  to  use  in  a  way  that 
turns  fundamentally  on  whether  it  is 
possible  to  calculate  a  meaningful  and 
accurate  diunping  margin  under  these 
circumstances,  given  the 
interrelationship  between  the  elements 
involved  and  the  requirements  of  the 
AD  Agreement.25 

Therefore,  in  considering  whether  it  is 
unduly  difficuh  to  use  SAIL's  U.S.  sales 
data  under  these  circumstances,  we 
have  taken  into  account  whether  any 
such  calculation  womd  produce  a 
meaningful  and  accurate  result,  in  light 
of  the  interrelationship  between 
elements  in  a  dumping  analysis,  as  well 
as  the  degree  of  difficulty  that  would  be 
incurred  in  order  to  use  the  U.S.  data  to 
calculate  a  dumping  margin  in 
accordance  with  Article  2  of  the  AD 
Agreement.  Applying  these 
considerations  to  the  facts  of  this  case, 
we  find  that  it  is  imduly  difficult  to  use 
SAIL'5  U.S.  data  because  it  is  not 
possible  to  calculate  a  dumpii^  margin 
in  the  maimer  envisioned  by  the  AD 
Agreement  where  the  respondent  has 
provided  potentially  usable  information 
on  only  a  single  element  of  the  dumping 
analysis,  and  where  even  that 
information  has  substantial  flaws. 
Instead,  any  dumping  margin 
determined  imder  these  ciixnunstances 
is  a  facts  available  margin.  We  address 
this  in  more  detail  below. 

In  light  of  the  relationship  between 
SAIL's  missing  information  (home 
market  sales,  cost  of  production,  and 
constructed  value  data)  and  the 
information  submitted  (the  U.S.  sales 
data),  SAIL'S  flawed  U.S.  data  could  not 
be  used  without  undue  difficidty  in 
calculating  a  dumping  margin  in  the 
maimer  envisioned  by  the  AD 
Agreement. 

In  the  context  of  the  AD  Agreement, 
which  defines  dumping  based  on  a 


'•Panel  Report,  paragraph  7.73. 

'"Panel  lieport.  paragraph  7.62. 

20  Panel  Report,  paragraph  7.60  (emphasis  added). 

"Id. 


"  Panel  Report,  paragraph  7.67  (emphasis  added). 

23  We  refer  to  normal  value,  export  price,  cost  of 
production,  and  constructed  value  information  as 
major  "elements"  of  information  for  an 
antidumping  analysis,  consistent  with  statements 
by  India  and  the  Panel.  See,  e.g..  Panel  Report  . 
Paragraph  7.54-7.55. 


"Panel  Report,  paragraph  7.60  (emphasis  added). 

25  We  note  that  the  current  proceeding  represents 
a  particularly  extreme  version  of  the  scenario 
described  by  the  Panel.  In  this  proceeding,  SAIL  did 
not  merely  fail  to  provide  cost  of  production 
information,  rather  it  failed  to  provide  any  usable 
information  for  any  of  the  required  elements  other 
than  U.S.  sales,  and  even  its  U.S.  sales  information 
is  incomplete. 
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comparison  of  the  export  price  with  the 
normal  value  of  sales  made  in  the 
ordinary  course  of  trade,  the 
information  necessary  for  conducting  an 
antidumping  analysis  includes  prices  of 
the  subject  merchandise  in  the  domestic 
market  of  the  exporting  country,  export 
prices  of  the  subject  merchandise,  and. 
where  needed  (such  as  this  case),  cost 
of  production  and  constructed  value 
information.'"  A  competent  authority 
conducting  an  antidumping  analysis 
requires  each  of  these  elements  of 
information  in  order  to  calculate  a 
respondent's  dumping  margin.  Thus, 
there  is  an  explicit  relationship  between 
SAIL'S  U.S.  sales  database  and  the 
information  that  was  absent  in  this  case: 
SAlL's  home  market  price,  cost  of 
production,  and  constructed  value 
information.  27  With  such  fundamental 
aspects  of  data  entirely  absent — a 
scenario  that  goes  well  beyond  the  norm 
in  an  antidumping  investigation — a  fair 
and  objective  investigating  authority 
could  reasonably  determine  that  SAIL's 
U.S.  sales  database  could  not  be  used 
without  undue  difficulty  in  calculating 
a  dumping  margin  consistent  with  the 
AD  Agreement. 

The  interrelationship  between 
elements  in  a  dumping  analysis  starts 
with  the  basic  measure  of  dumping  in 
Article  2.1  of  the  AD  Agreement — 
export  sales  prices  compared  with 
normal  value — and  extends  to  the 
numerous  requirements  throughout 
Article  2  establishing  the  circumstances 
imder  which  export  prices  and  normal 
value  may  be  compared.  This 
interrelationship  is  underscored  by  the 
fact  that  the  basic  purpose  of  each  of  the 
four  major  data  elements  required  for  a 
dumping  analysis  that  come  into  play 
under  Article  2— <:omparison  market 
prices,  export  prices,  cost  of  production, 
and  constructed  value — is  defined  in 
terms  of  its  comparison  with  other 
elements.  None  of  these  elements  serves 
any  purpose  in  isolation,  separate  from 
the  other  aspects  of  the  dumping 
analysis,  and  each  requires  adjustments 
that  take  into  account  the  element 
against  which  it  is  being  compared. 

First,  upon  selection  of  the 
appropriate  comparison  market,  sales  in 


^^  In  this  case,  cost  of  production  and  constructed 
value  information  was  needed  because  Commerce 
was  conducting  a  cost  investigation. 

^''  In  fact,  the  explicit  linkages  between  each  of 
these  elements  needed  to  calculate  an  accurate 
dumping  margin  are  reflected  in  SAIL's  own 
questionnaire  responses.  In  SAIL's  export  price 
response,  for  example.  SAIL  referred  Commerce  to 
its  cost  of  production  response — which  SAIL  and 
the  Government  of  India  have  conceded  was  never 
usable — for  cost  information  needed  to  measure 
differences  in  physical  characteristics  between 
products.  SAIL  Section  C  Response,  at  C-45  and  C- 
50  (May  10.  1999). 


that  market  must  be  analyzed  to 
determine  whether  they  are  in  the 
ordinary  course  of  trade,  as  required  by 
Article  2.1  of  the  AD  Agreement.  Most 
typically,  this  requires  a  comparison  • 
between  the  sales  price  element  and  the 
cost  of  production  element  in  the 
comparison  market,  as  governed  by 
Article  2.2.1  and  Article  2,2.1.1.  As  with 
other  aspects  of  the  analysis,  this  "cost 
test"  does  not  concern  the  cost  of 
production  element  alone  but  instead 
requires  a  comparison  between  major 
data  elements,  as  illustrated  by  the 
hypothetical  example  discussed  in  the 
Panel  Report.  Where  it  is  determined, 
under  the  criteria  established  in  Article 
2.2,  that  comparison  market  sales  are 
not  in  the  ordinary  course  of  trade, 
constructed  value  may  be  used  as 
normal  value. 

The  prices  of  sales  in  the  comparison 
market  made  in  the  ordinary  course  of 
trade  must  then  be  compared  with  sales 
prices  to  the  export  market.  This  in  turn 
requires  a  comparison  of  a  number  of 
characteristics  related  to  sales  in  each 
market,  as  described  in  Article  2.4.  Sales 
in  the  two  markets  must  be  matched 
according  to  the  physical  characteristics 
of  the  products  sold,  and  adjustment  for 
any  differences  in  physical 
characteristics  must  be  made.  Sales  in 
the  two  markets  must  also  be  compared 
at  the  same  level  of  trade,  where 
possible,  and  an  adjustment  for  any 
differences  in  level  of  trade  must  be 
made  where  such  differences  are 
demonstrated  to  affect  price 
comparability.  Article  2.4  requires  that 
comparisons  between  markets  be  made 
at  the  ex-factory  level,  necessitating  an 
adjustment  for  transportation  and 
certain  warehousing  expenses  in  the 
two  markets.  Article  2.4  also  requires 
that  due  allowance  be  made  for  a 
number  of  other  differences  that  affect 
price  comparability,  including 
differences  in  terms  and  conditions  of 
sale,  taxation,  quantities,  and  any  other 
differences  that  affect  price 
comparability.  For  instance,  in  the  case 
of  export  price  sales,  such  as  the  U.S. 
sales  at  issue.  Commerce  would 
normally  adhere  to  the  Article  2.4 
requirement  that  an  adjustment  be  made 
for  differences  in  terms  and  conditions 
of  sale  by  adding  direct  selling  expenses 
incurred  on  export  price  sales  to  normal 
value,  while  deducting  home  market 
selling  expenses.  This  adjustment 
would  also  be  made  when  normal  value 
is  based  on  constructed  value.^"  A 
proper  comparison  under  Article  2  of 
the  AD  Agreement  requires  that  we 
account  for  all  such  differences  between 


the  export  and  comparison  markets  in 
our  analysis. 

It  is  important  to  note  that  these 
provisions  of  the  AD  Agreement  enable 
the  investigating  authority  to  arrive  at 
an  accurate  determination  of  whether 
dumping  is  occurring  in  the  export 
market.  For  example,  it  is  often  the  case 
that  selling  to  an  export  market  involves 
a  higher  level  of  expenses  than  selling 
in  the  domestic  market,  and  such 
differences  in  terms  and  conditions  of 
sale  must  be  taken  into  account  in 
determining  whether  price 
discrimination  between  markets  is 
occurring. 

In  this  case,  the  absence  of  usable  data 
for  all  elements  other  than  U.S.  sales, 
along  with  the  deficiencies  relating  to 
SAIL's  U.S.  sales  data,  leaves  Commerce 
unable  to  conduct  a  meaningful 
dumping  analysis  under  the  framework 
discussed  above.  There  are  no  usable 
home  market  sales  prices  for  SAIL. 
Moreover,  the  sales  expense  and 
production  cost  information  relating  to 
those  sales  are  not  usable.  Therefore,  it 
is  not  possible  to  compare  any  of  SAIL's 
home  market  sales  prices  to  its  U.S. 
sales  prices.  Any  analysis  attempted 
without  such  data  would  leave  the 
investigating  authority  unable  to  adjust  . 
for  all  differences  in  terms  and 
conditions  of  sale  between  U.S.  sales 
and  normal  value.  Further,  it  is  not 
possible  to  match  sales  at  the  same  level 
of  trade,  or  to  adjust  for  differences  in 
levels  of  trade  where  price 
comparability  is  affected.  In  fact,  the 
types  of  difficulties  encountered  by 
Commerce  in  attempting  to  conduct  an 
antidumping  analysis,  given  the 
pervasive  reporting  failures  in  this  case, 
may  be  illustrated  by  examining  the 
Article  2.4  requirements  with  respect  to 
level  of  trade. 

In  its  questionnaire  response  SAIL 
claimed  that  it  made  home  market  sales 
at  multiple  levels  of  trade,  some  of 
which  corresponded  more  closely  to  the 
U.S.  level  of  trade  than  others.^s  In 
order  to  meet  the  Article  2.4 
requirements  regarding  levels  of  trade, 
we  normally  would  first  seek  to 
compare  U.S.  sales  with  home  market 
sales  made  at  the  same  level  of  trade.  If 
price  comparisons  could  not  be  made  at 
the  same  level  of  trade,  we  would 
attempt  to  compare  U.S.  and  heme 
market  sales  at  different  levels  of  trade 
while  considering  whether  a  level-of- 
trade  adjustment  was  appropriate.  If  we 
were  unable  to  make  any  price 
comparisons  (because,  for  instance, 
home  market  sales  were  below  the  cost 
of  production)  and  had  to  rely  on 


"  Many  of  the  same  allowances  and  adjustments 
must  be  made  when  constructed  value  is  used. 


2^  SAIL  section  B  questiormaire  response.  B32- 
835  (May  10.  1999). 
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constructed  value,  we  would  still  take 
level  of  trade  into  account  in  calcvdating 
the  selling  expense  and  profit  elements 
of  constructed  value.  None  of  these 
considerations  with  respect  to  the 
comparison  between  U.S.  prices  and 
normal  value  is  possible  because  SAIL 
provided  no  usable  home  market  sales, 
cost  of  production,  or  constructed  value 
information.  Under  these  circimistances, 
despite  the  investigating  authority's 
efforts,  there  is  no  way  of  knowing  the 
extent  to  which  a  dumping  margin  is 
affected,  upward  or  downward,  by 
comparisons  made  at  different  levels  of 
trade.  Simply  put,  it  is  not  possible, 
under  these  facts,  to  engage  in  partial, 
selective  "gap-filling"  of  the  sort  that 
would  allow  for  a  meaningful 
determination  of  dumping  as  defined  in 
the  AD  Agreement. 

SAIL's  argument  that  a  dumping 
margin  should  be  calculated  by 
comparing  its  U.S.  prices  to  the 
constructed  value  offered  in  the  petition 
does  nothing  to  remedy  the  data 
deficiencies  that  make  calculating  a 
dimiping  margin  in  the  manner 
envisioned  by  the  AD  Agreement 
impossible.  Moreover,  there  is  no  way  to 
know  whether  substituting  the 
constructed  value  from  the  petition  for 
SAIL's  entire  home  market  sales  and 
cost  databases  would  adequately 
represent  SAIL's  home  market  pricing 
practices.  Because  the  use  of  SAIL's  U.S. 
sales  information  with  the  constructed 
value  in  the  petition  would  not  result  in 
a  dimiping  calculation  as  outlined  in  the 
AD  Agreement,  it  would  represent  a 
facts  available  margin. 

The  facts  available  nature  of  the 
dumping  determination  under  these 
circumstances  is  further  underscored  by 
the  substantial  flaws  in  the  sole  element 
of  information  for  which  SAIL  provided 
potentially  usable  data.  SAIL's  U.S.  data 
excluded  necessary  information  on 
variable  and  total  costs  of 
manufacturing  and  misreported 
information  on  matching  criteria  for  a 
majority  of  U.S.  sales.  At  a  minimum,  as 
envisioned  by  Article  2  of  the  AD 
Agreement,  Commerce  would  need  the 
missing  cost  information  in  order  to 
adjust  for  any  differences  in  physical 
characteristics  between  the  products 
SAIL  sold  in  the  United  States  and  the 
product  for  which  constructed  value 
was  calciUated  in  the  petition.  3°  Those 


">  Normally,  adjustments  for  differences  in 
physical  characteristics  would  not  need  to  be  made 
when  comparing  U.S.  prices  to  constructed  values 
because  respondents  provide  the  constructed  value 
for  each  product  sold  to  the  United  States.  In  this 
case,  however,  we  have  a  constructed  value  for  only 
one  product.  Thus,  any  comparison  of  SAIL's  U.S. 
sales  prices  to  the  constructed  value  in  the  petition 
would  have  to  take  into  account  the  adjustmenf  for 


physical  characteristics  include 
specification/grade,  quality,  thickness, 
and  width  of  the  subject  merchandise. 
Differences  in  these  physical 
characteristics  affect  both  prices  and 
costs  of  the  subject  merchandise. 
However,  there  is  no  way  to  make  such 
adjustments  using  SAIL's  reported  data 
because  the  variable  and  total  cost 
information  is  missing  in  its  entirety 
from  the  U.S.  database,  and  thus  is  not 
susceptible  to  correction.  Moreover, 
while  there  were  other  errors  in  SAIL's 
U.S.  sales  database  that  "in  isolation 
were  susceptible  to  correction  *  *  *" 
{Final  Determination  at  73127), 
correcting  these  errors  would  still  leave 
the  gap  created  by  the  missing  U.S.  cost 
information.  This  is  because  SAIL 
provided  no  iisable  cost  of  production 
or  constructed  value  information 
anywhere  on  the  record.  This  is  not  a 
case  where  Commerce  could  correct 
those  errors  that  were  susceptible  to 
correction  and  fill  the  gap  created  by 
missing  variable  and  total  cost 
information  on  some  U.S.  sales  by  using 
accurate  information  prpvided-on  other 
U.S.  sales.  Nor  can  Commerce  adapt 
cost  information  provided  in  the  cost  of 
production  or  constructed  value 
portions  of  the  response  to  fill  the  gap 
created  by  the  missing  information  on 
U.S.  sales,  since  there  is  no  such 
information  on  the  record  that  was 
capable  of  being  verified.  Thus,  while 
some  of  the  deficiencies  in  SAIL's  U.S. 
sales  information  were  correctable, 
these  deficiencies,  when  combined  with 
other  missing  U.S.  sales  information  and 
an  unusable  home  market  sales  and  cost 
response  made  using  SAIL's  U.S.  sales 
information  in  a  dumping  calculation 
unduly  difficult.  The  lack  of  variable 
and  total  cost  information  for  SAIL  in 
this  case  leaves  Commerce  unable  to 
calculate  a  diunping  margin  in 
accordance  with  the  provisions  of 
Article  2  of  the  AD  Agreement  (e.g., 
unable  to  make  adjustments  for 
differences  in  physical  characteristics), 
which  is  similar  to  the  position  in 
which  the  investigating  authority  would 
find  itself  in  the  hypothetical  example 
provided  by  the  Panel  where  "a  failing 
to  provide  cost  of  production 
information  woiild  leave  an 
investigating  authority  unable  tq 
determine  whether  sales  were  made  in 
the  ordinary  course  of  trade,  and  further 
unable  to  calculate  a  constructed  normal 
value."  3' 

Nevertheless,  throughout  the  course 
of  the  dispute  settlement  proceeding. 


the  Government  of  India — on  behalf  of 
SAIL — offered  a  variety-  of  proposals  for 
using  SAIL's  U.S.  sales  data  in  the 
diunping  analysis,  including  corrections 
to  the  data  that  it  suggested  could  be 
employed.  As  noted  by  Commerce  in  its 
statements  before  the  Panel,  the  first  of 
India's  proposals  employed 
metl\odologies  that  were  contrary  to  the 
requirements  of  the  AD  Agreement, 
while  its  latter  proposals  conceded  that 
no  more  than  30  percent  of  SAIL's  U.S. 
sales  was  even  potentially  suitable  for 
comparison  to  the  normal  value  in  the 
petition.32  However,  even  if  30  percent 
of  SAIL's  U.S.  sales  was  potentially 
suitable  for  comparison  to  the  normal 
value  in  the^petition  because  it  matched 
the  product  for  which  the  petition 
normal  value  was  calculated,  for  the 
reasons  noted  above,  any  such 
comparison  would  not  result  in  a 
diunping  margin  calculated  in 
accordance  with  the  provisions  of 
Article  2  of  the  AD  Agreement. 
Moreover,  such  a  comparison  would  not 
account  for  the  majority  of  SAIL's  U.S. 
sales,  and  would  require  Commerce  to 
determine  the  dumping  margin  for  the 
majority  of  U.S.  sales  in  a  different 
maimer.  In  light  of  these  circumstances, 
the  use  of  SAIL's  U.S.  sales  data  in 
calculating  a  dumping  margin  in 
accordance  with  the  AD  Agreement 
presented  undue  difficulties  that  « 

Conunerce  was  hot  obligated  to 
tmdertake. 

This  position  is  reasonable,  not  only 
from  the  standpoint  of  satisfying  the 
"unduly  difficult"  requirement  of 
paragraph  3  of  Annex  n  of  the  AD 
Agreement,  but  also  when  viewed  in  the 
broader  context  of  the  goals  of  the  AD 
Agreement.  The  AD  Agreement 
establishes  certain  requirements  in 
making  a  comparison  between  export     - 
price  and  normal  value  in  order  to 
ensure  that  price  discrimination  is 
accurately  measured.  As  explained 
above,  a  comparison  of  actual  U.S.  sales 
prices  to  a  constructed  value  fixim  the 
petition  does  not  restilt  in  the  accurate 
measurement  of  dumping  envisioned  by 
Article  2  because  such  a  comparison 


differences  in  physical  characteristics  using  SAIL's 
cost  information,  information  which  SAIL  failed  to 
provide. 
31  Panel  Report,  paragraph  7.60. 


32  Commerce  explained  that  the  initial  proposal 
submitted  by  India  is  flawed  in  many  respects.  In 
addition  to  offering  new  facts  not  presented  to 
Commerce  in  the  underlying  investigation,  this 
proposal  offers  three  flawed  options:  (1)  An  option 
that  would  have  Commerce  use  a  below-cost  price 
as  normal  value,  contrary  to  the  requirement  that 
sales  be  in  the  ordinary  course  of  trade;  (2)  an 
option  that  would  have  Commerce  compare  export 
prices  to  a  normal  value  based  on  a  different 
product  without  making  an  adjustment  for 
differences  in  physical  characteristics,  contrary  to 
the  requirement  in  Article  2.4  of  the  AD  Agreement 
that  such  an  adjustment  be  made;  and  (3)  an  option 
that  would  have  Commerce  calculate  a  margin  for 
SAIL  using  a  small  subset  of  SAIL's  U.S.  database. 
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cannot  meet  the  requirements 
established  by  that  Article. 

For  these  reasons,  we  conclude  that  a 
calculation  that  cannot  be  made  in 
accordance  with  Article  2  of  the  AD 
Agreement  cannot  somehow  be  more 
accurate  than  resorting  to  facts 
available.  The  facts  available  used  in  the 
investigation  in  this  case  are  based  on 
information  from  the  petition,  as 
authorized  by  Annex  U,  paragraph  1  of 
the  AD  Agreement.  While  the  facts 
available  contained  in  the  petition  may 
not  account  for  all  of  the  adjustments 
described  above  because  it  is  based  on 
information  "reasonably  available"  to 
the  party  preparing  the  petition,  it  is  not 
appropriate  to  assume,  as  SAIL  has 
done,  that  the  dumping  margin  derived 
from  the  petition  overstates  the  margin 
that  Commerce  would  have  calculated  if 
SAIL  had  provided  all  of  the 
information  requested  by  Commerce. 
There  is  no  basis  for  determining 
whether  this  assumption  is  true.  For 
example,  there  is  no  basis  to  know 
whether  the  petition  normal  value 
exceeds — or  is  even  as  high  as — SAIL's 
actual  normal  value.  Given  the  limited 
information  available  to  a  petitioner,  a 
petition  may  understate  the  appropriate 
margin  for  any  given  respondent.  * ' 
Thus,  there  is  no  way  to  determine  the 
actual  dumping  margin  with  any  degree 
of  accuracy,  or  to  know  whether  the 
respondent  may  benefit  by  not 
providing  reliable  information  regarding 
its  prices  and  costs.  In  cases  such  as 
this,  given  the  nature  of  the  information 
available,  it  may  l>e  appropriate  to  rely 
on  information  that  ensures  the 
respondent  has  not  benefitted  from  its 
failure  to  provide  information  that  is 
under  its  control.  This  is  particularly 
true  in  this  case,  where  the  limited 
amount  of  potentially  usable  data 
submitted  by  SAIL  raises  basic 
questions  owing  to  the  respondent's 
control  of  the  information  relating  to  a 
dumping  proceeding. 

Nevertheless,  ultimately,  as  the  Panel 
indicated,  *■*  the  determination  whether 
to  use  or  disregard  partial  information  is 
a  fact-specific  judgment  that  must  be 
made  from  case  to  case.  The 
circumstances  surrounding  our 
disregard  of  SAIL's  information  are  set 
forth  above,  and  are  clearly 
distinguishable  from  the  majority  of 
Commerce's  determinations  involving 


facts  available.  In  most  cases,  Commerce 
accepts  imperfect,  but  adequate  data 
supplied  by  respondents,  and  uses  facts 
available  to  fill  data  gaps  which  are  not 
so  significant  as  to  render  a  calculated 
dumping  margin  meaningless.  Thus,  in 
such  cases  where  a  respondent  supplies 
information.  Commerce  does  not.  as  a 
matter  of  practice,  "disregard  all  of  the 
information  submitted  and  base  its 
determination  exclusively  on  the  facts 
available."  '^  Rather,  as  the  Panel  notes, 
Commerce  frequently  relies  on  "partial" 
facts  available  with  respect  to  some 
piece  of  information  that  is  not 
submitted  by  a  party.^e  In  deciding 
whether  the  use  of  total  or  partial  facts 
available  is  appropriate,  it  is  necessary 
to  consider  all  i  f  the  objectives  of  the 
AD  Agreement,  namely,  to  calculate 
dumping  margins  in  accordance  with 
the  guidelines  of  Article  2,  provide 
respondents  with  the  procedural 
protections  established  by  the 
Agreement,  and  at  the  same  time 
provide  the  appropriate  incentives  for 
parties  that  control  the  information 
necessary  to  perform  a  dumping 
calculation  to  supply  that  information 
in  the  most  timely  and  accurate  manner 
possible.  The  application  of  these 
principles  under  these  facts  supports 
the  conclusion  that  it  was  unduly 
difficult  to  use  SAIL's  substantially 
incomplete  data  in  a  dumping 
calculation  consistent  with  the  AD 
Agreement. 

Accordingly,  in  determining  SAIL's 
dumping  margin.  Commerce  is  not 
required  to  attempt  to  match  SAIL's  U.S. 
sales  data  to  a  normal  value  derived 
from  the  .petition  given  the  "undue 
difficulties"  that  such  usage  would 
present  within  the  meaning  of 
paragraph  3,  Annex  II  of  the  AD 
Agreement.  Therefore,  the  use  of  total 
facts  available  is  appropriate  and 
consistent  with  the  AD  Agreement. 

At  the  same  time,  in  selecting  the 
most  appropriate  basis  for  facts 
available,  we  have  considered  the 
Panel's  recognition  of  the  positive 
aspects  of  SAIL's  U.S.  information 
relative  to  the  complete  reporting  failure 
on  all  other  elements.-'^  In  light  of  this 


"  See,  e.g..  Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Steel  Concrete  Reinforcing 
Bars  from  the  People's  Republic  of  China,  66  FR 
33522.  33523  (2001)  (petition  margin  understated 
margin  calculated  for  respondent);  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  from  Japan,  63  FR  40434, 
40435  (1998)  (samel. 

'<  Panel  Report,  paragraph  7.62: 


'■>  Panel  Report,  paragraph  7.60.  The  Panel  here 
is  summarizing  its  view  of  the  U.S.  position 
regarding  what  an  investigating  authority  may  do 
under  the  AD  Agreement.  In  our  view,  it  is 
important  to  emphasize  that  Commerce  does  not,  in 
the  majority  of  its  cases,  use  any  such  discretion  to 
disregard  all  information  submitted. 

^*  Panel  Report,  paragraph  7.92. 

^''  Panel  Repori  at  paragraph  7.71.  While  the  Panel 
explicitly  declined  to  determine  whether  SAIL's 
U.S.  sales  information  was  unduly  difficult  to  use, 
il  did  Rnd  that  the  information  met  other 
requirements  of  paragraph  3,  Annex  II,  namely  that 
it  was  "capable  of  being  veriTied"  and  "supplied  in 
a  timely  fashion." 


aspect  of  the  Panel's  decision,  and  in 
response  to  conmients  submitted  by  the 
parties  (see  below),  we  have  determined 
that  under  these  circumstances  it  is 
appropriate  to  consider  average  U.S. 
pricing  levels,  as  reported  by  SAIL,  in 
selecting  the  most  appropriate  facts 
available,  as  described  below. 

The  petition  contains  two  sources  of 
information  on  U.S.  sales  prices:  (1)  An 
offer  for  sale  of  subject  merchandise 
(price  quote);  and  (2)  average  unit 
values  (AUVs)  of  subject  merchandise 
based  on  U.S.  import  data  provided  by 
the  Bureau  of  Census.  In  the  final 
determination.  Commerce  relied  solely 
on  the  price  quote  in  deriving  the 
dumping  margin  of  72.49  percent. 
However,  upon  reconsideration  of  this 
information  in  light  of  the  minimiun 
and  average  pricing  levels  of  all  Indian 
exports  to  the  United  States  during  the 
period  of  investigation  (POI) 
(particularly  the  pricing  levels  of 
identical  merchandise),  which  in  this 
case  are  indicated  by  the  U.S.  sales 
information  provided  by  SAIL  since  it 
accounted  for  virtually  all  Indian 
exports  during  the  POI,  we  have 
determined  that  this  price  quote  is 
atypical  by  comparison  with  all 
comparable  prices.  Therefore,  it  is 
appropriate  under  the  circumstances  of 
this  case  to  consider  the  other 
information  on  the  record  regarding  U.S. 
prices  during  the  POI.  Normally,  in  such 
circumstances,  we  would  turn  to  the 
other  source  of  petition  information  for 
use  as  facts  available.  However,  in  this 
case,  the  use  of  AUV  data  from  the 
petition  would  benefit  the  respondent 
for  its  reporting  failures  because  use  of 
this  data  yields  a  lower  margin 
compared  with  the  flawed  data 
submitted  by  SAIL.  Accordingly,  under 
the  particular  circumstances  of  this 
case,  we  have  determined  that  it  is 
appropriate,  as  facts  aveiilable.  to 
compare  SAIL's  average  net  U.S.  price 
during  the  POI  to  the  normal  value ' 
provided  in  the  petition.  This  average 
U.S.  price  is  net  of  average  movement 
expenses.  See  the  memorandum  Facts 
Available  Analysis  for  the  Section  129 
Determination — Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  from  India 
(Facts  Available  Memorandum),  dated 
concurrently  with  this  determination. 

With  respect  to  the  facts  available 
used  for  normal  value,  we  note  that 
SAIL's  complete  failvire  to  report  usable 
information  for  normal  value  leaves 
only  one  source  of  information 
appropriate  for  use  in  determining 
normal  value,  namely  the  constructed 
value  information  from  the  petition.  The 
only  other  source  of  information  on  the 
record  concerning  normal  value — home 
market  price  information  from  the 
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petition — is  inappropriate  due  to  a 
properly  documented  allegation  that 
home  market  sales  were  made  below  the 
cost  of  production.  However,  because, 
as  acknowledged  by  SAIL,  the 
constructed  value  from  the  petition  is 
suitable  for  comparison  with  no  more 
than  30  percent  of  the  company's  U.S. 
.£ales,  it  is  appropriate  to  base  the  total 
facts  available  margin,  in  part,  on  a 
constructed  value  adjusted  to  account 
for  physical  differences  for  the 
remaining  non-identical  U.S.  sales.  In 
this  case,  an  adjustment  applied  in 
accordance  with  the  guidelines  of 
Commerce's  normal  practice  adequately 
accounts  for  the  physical  differences. 
Specifically,  we  increased  the 
constructed  value  from  the  petition  by 
20  percent  of  the  total  cost  of 
manufacturing  included  in  that  value. 
This  is  in  keeping  with  Commerce's 
normal  practice  of  considering  products 
whose  variable  costs  differ  by  no  more 
than  20  percent  of  the  cost  of 
manufacturing  to  be  comparable.  Hence, 
we  have  adjusted  the  cost  of 
manufacturing  to  account  for  the 
physical  differences,  and  reyised  the 
constructed  value  used  as  total  facts 
available  for  non-identical  merchandise. 

Therefore,  the  redetermined  facts 
available  margin  is  based  on  a 
comparison  of  SAIL's  average  net  U.S. 
price  with  the  constructed  value  from 
the  petition,  adjusted,  where 
appropriate,  for  physical  differences  in 
merchandise.  Due  to  the  lack  of  usable 
information  on  the  record,  the  dumping 
margin  determined  under  these 
circumstances  departs  from  our  normal 
methodology  in  a  number  of  respects. 
First,  unlike  a  calculated  dumping 
margin,  this  redetermined  facts 
available  margin  is  an  aggregate 
calculation  that  does  not  involve  model- 
specific  comparisons  between  U.S. 
prices  and  normal  value.  Aside  from  the 
general  classification  described  above 
regarding  the  percentage  of  SAIL's  U.S. 
sales  involving  "identical"  vs.  "similar" 
merchandise  compared  with  the 
product  used  in  determining  normal 
value,  the  calculation  involves  no 
analysis  of  product  characteristics  and 
no  "model  match"  methodology,  as  is 
normally  done  in  accordance  with 
section  771(16)  of  the  Act.^»  As  such, 
there  is  no  reliance  on  any  of  the 
individual  product  characteristic  fields 
developed  for  this  investigation  and 
included  in  the  antidumping 
questionnaire,  such  as  specification/ 
grade,  quality,  thickness,  and  width  of 
the  subject  merchandise,  since  the  lack 


3«The  corresponding  AD  Agreement  provision  for 
comparisons  and  adjustments  discussed  in  this 
section  is  Ariicle  2.4.  , 


of  home  market  sales  and  cost 
information  precludes  comparisons 
made  on  the  basis  of  these 
characteristics. 

In  addition,  we  have  not  matched 
sales  by  level  of  trade  or  otherwise 
adjusted  for  difi'erences  in  levels  of 
trade.  As  discussed  above,  the 
Department  normally  compares  sales 
made  at  the  same  level  of  trade,  where 
possible,  pursuant  to  section 
773(a)(l)(B)(i)  of  the  Act.  For 
comparisons  involving  different  levels 
of  trade,  a  level-of-trade  adjustment  is 
made  pursuant  to  section  773(a)(7)(A) 
where  it  is  established  that  any 
difference  in  levels  of  trade:  (i)  Involves 
the  performance  of  different  selling 
activities  and  (ii)  is  demonstrated  to 
affect  price  comparability  based  on  a 
pattern  of  consistent  price  differences 
between  sales  at  different  levels  of  trade 
in  the  country  in  which  normal  value  is 
determined.  While  SAIL  reported  in  the 
narrative  portion  of  its  questionnaire 
response  that  it  made  home  market  sales 
at  multiple  levels  of  trade,  some  of 
which  corresponded  more  closely  to  the 
U.S.  level  of  trade  than  others,  the  lack 
of  any  usable  home  market  sales  data 
precludes  taking  level  of  trade  into 
account  with  respect  to  product 
matching  and  in  determining  whether  a 
level-of-trade  adjustment  is  appropriate. 

Finally,  while  we  were  able  to  adjust 
SAIL's  U.S.  prices  for  inland  freight 
expenses,  thereby  arriving  at  an  ex- 
factory  price  as  required  by  section 
772(c)(2)(A)  of  the  Act.  the  lack  of  any 
usable  expense  information  relating  to 
home  market  sales  precluded  making    . 
any  adjustments  for  differences  in 
circumstances  of  sale  between  the  two 
markets,  as  required  by  section 
773(a)(6)(C)(iii).  See  Facts  Available 
Memorandum  for  more  details  on  the 
dumping  margin  determined  for  SAIL  in 
this  section  129  determination. 

While  the  margin  determined  for 
SAIL  in  this  redetermination  cannot, 
therefore,  be  considered  a  calculated 
margin  in  accordance  with  our  normal 
methodology,  we  believe  that  this  facts 
available  margin  reflects  the  Panel's 
recognition  of  the  positive  aspects  of 
SAIL's  participation  in  the 
investigation,  while  continuing  to 
ensure  that  SAIL  has  not  benefitted  by 
its  failure  to  provide  usable  information. 
The  following  section  contains 
interested  parties'  comments  and 
Commerce's  response. 

Interested  Party  Comments 

Comment  1 

SAIL  argues  that  Commerce's  Draft 
Determination  fails  to  implement  the 
DSB's  rulings  and  reconmiendations. 


SAIL  notes  that  Commerce  states  in  its 
Draft  Determination  that  the  Panel 
Report  found  "the  United  States  had  not 
provided  a  legally  sufficient  justificatioh 
for  its  underlying  determination." 
However,  SAIL  maintains  that  the  actual 
Panel  finding  was  that  the  United  States 
had  acted  inconsistently  with  the  AD 
Agreement  by  refusing  to  take  SAIL's 
U.S.  sales  data  into  account  and  making 
its  determination  regarding  SAIL's 
dumping  margin  solely  on  the  basis  of 
facts  available.  Therefore,  to  the  extent 
that  Commerce  continues  to  calculate 
SAIL's  dumping  margin  entirely  on  the 
basis  of  facts  available,  it  fails  to 
implement  the  DSB  decision.  According 
to  SAIL,  during  the  Panel  process,  the 
United  States  attempted  to  provide  a 
"legally  sufficient  justification"  for  its 
original  determination,  but  the  Panel 
considered  it  post  hoc  rationalization.  In 
SAIL's  view,  nothing  in  the  Panel 
Report  suggests  that  repeating  this 
rationalization  in  greater  detail  could 
constitute  adequate  implementation  of 
the  DSB  ruling. 

Petitioners  disagree  with  SAIL's 
representations.  According  to 
Petitioners,  the  Panel  did  not  accept 
Commerce's  rejection  of  SAIL's  U.S. 
sales  data  based  solely  on  the  flaws  in 
the  other  information  submitted;  nor  did 
the  Panel  accept  India's  claim  that  if  one 
category  of  information  is  submitted,  it 
must  be  used.  Rather,  the  Panel  decided 
that  categories  of  information  may  be 
interconnected  such  that  failure  to 
provide  certain  information  may  make  it 
unduly  difficult  to  use  other  data. 
Moreover,  with  respect  to  undue 
difficulties.  Petitioners  maintain  that  the 
Panel  was  not  only  referring  to 
difficulties  in  physically  calculating  a 
margin,  but  "to  methodological 
difficulties  that  preclude  the  calculation 
of  a  dumping  margin  in  a  manner 
consistent  with  the  AD  Agreement." 
Petitioners  note  that  the  Panel  found  the 
issue  of  "undue  difficulties"  to  be  a 
highly  fact-specific  issue  and  stated  that 
where  these  situations  arise,  the 
investigating  authority  is  required  to 
adequately  explain  why  information 
that  is  timely  and  verifiable  caimot. 
because  of  its  relationship  with  rejected 
data,  be  used  without  undue  difficulty. 
In  this  case,  the  Panel  found  Commerce 
failed  to  provide  this  explanation  with 
respect  to  SAIL's  U.S.  sales  data. 
Petitioners  argue  that  the  Panel  would 
not  have  indicated  that  Commerce  could 
provide  a  legally  sufficient  justification 
for  rejecting  the  U.S.  sales  data  if  the 
Panel  was  requiring  that  those  data  be 
used.  Moreover,  in  rejecting  SAIL's 
request  that  the  Panel  instruct 
Commerce  to  recalculate  the  dumping 
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margin  using  its  reported  U.S.  sales 
data,  the  Panel  left  the  decision 
regarding  the  manner  of  implementation 
to  the  United  States  and  held  open  the 
option  of  explaining  how  in  this  case 
the  rejected  data  undermined  the 
usability  of  the  company's  U.S.  sales 
data.  Petitioners  maintain  that 
Commerce  analyzed  the  facts  of  this 
case  and  concluded  that  "the  absence  of 
usable  data  for  all  elements  other  than 
U.S.  sales,  along  with  deficiencies 
relating  to  the  U.S.  sales  themselves, 
leaves  Commerce  unable  to  conduct  a 
meaningful  dumping  analysis  *   *   *  ." 
Therefore,  according  to  Petitioners, 
Commerce's  Draft  Determination  is  in 
full  compliance  with  the  Panel's 
decision  ariid  should  not  be  modiHed  in 
any  way. 

Petitioners  further  urge  Commerce  to 
reject  SAIL's  contention  that  providing 
a  legally  sufficient  justification 
constitutes  an  improper  post  hoc 
rationalization.  According  to 
Petitioners,  the  Panel  described  the 
justification  for  rejecting  U.S.  sales  data 
offered  by  Commerce  in  its  written 
submissions  to  the  Panel  as  post  hoc 
rationalization  because  this  justification 
was  not  on  the  record  of  the 
investigation  and  was  offered  only  in 
argument  in  written  submissions  to  the 
Panel. 

As  described  above.  Petitioners 
maintain  that  the  Panel's  decision 
permits  Commerce  to  implement  the 
findings  in  this  WTO  proceeding  by 
explaining  why  SAIL's  U.S.  sales  data  is 
not  usable.  Petitioners  argue  that  the 
justification  in  the  section  129 
determination  for  rejecting  the  U.S. 
sales  data  is  being  provided  by  the 
investigating  authority  to  explain  its 
determination  and  cannot  possibly  be 
considered  a  post  hoc  rationalization. 

Commerce's  Position 

The  Panel  stated  that,  under  the  AD 
Agreement,  before  rejecting  an  element 
of  information  submitted  and  resorting 
to  facts  available,  the  investigating 
authority  must  evaluate  the  element  of 
information  in  question  against  the 
criteria  of  paragraph  3  of  Annex  II. 
Observing  that  "the  various  elements,  or 
categories  of  information  necessary  to 
an  anti-dumping  determination  are 
often  interconnected,  and  a  failure  to 
provide  certain  information  may  have 
ramifications  beyond  the  category  in 
which  it  falls,"  the  Panel  also 
acknowledged  that  the  failure  to  provide 
one  element  of  information  can 
undermine  the  usability  of  information 
which,  if  considered  in  isolation,  would 
satisfy  the  criteria  of  paragraph  3.'^^ 


Further,  the  Panel  took  the  view  that  the 
decision  to  reject,  as  unduly  difficult  to 
use,  information  that  otherwise  satisfies 
the  criteria  of  paragraph  3  is  a  case- 
specific  determination  that  is  dependent 
upon  the  facts  and  circumstances  of  the 
investigation  at  hand.  With  respect  to 
such  a  decision,  the  Panel  noted  that 
"(cjritical  to  such  a  determination  is  the 
explanation  by  the  investigating 
authority  of  its  conclusion  in  this 
regard."""' 

On  this  point,  the  Panel  noted  that 
while  Commerce  argued,  during  the 
Panel  proceeding,  that  SAIL's  U.S.  sales 
data  could  not  be  used  without  undue 
difficulty,  there  was  no  evidence  to 
indicate  that  Commerce  had  made  such 
a  determination  on  the  record  of  this 
case.  Based  on  the  facts  and 
explanations  on  the  case  record,  the 
Panel  stated  that  Commerce's  decision 
to  reject  the  U.S.  sales  information 
lacked  a  valid  basis  under  paragraph  3, 
Annex  II,  of  the  AD  Agreement.  The 
Panel  concluded  its  review  by 
recommending  that  the  United  States 
bring  its  measures  "into  conformity 
with  its  obligations  under  the  AD 
Agreement." 

Therefore,  consistent  with  the  Panel 
Report,  providing  the  legally  sufficient 
justification  that  the  Panel  found 
lacking  in  Commerce's  initial 
determination  regarding  why  U.S.  sales 
information  could  not  be  used  without 
undue  difficulties  brings  the  decision 
into  conformity  with  the  United  States' 
obligation  under  the  AD  Agreement. 
Moreover,  as  the  justification  is  an 
integral  part  of  Commerce's  new 
determination,  it  cannot  be  viewed  as 
post  hoc  rationalization. 

Comment  2 

According  to  SAIL,  Commerce 
essentially  offers  two  reasdhs  for 
concluding  that  it  is  unduly  difficult  to 
use  the  U.S.  sales  data  at  issue  in  its 
dumping  calculations,  both  of  which 
SAIL  rejects.  SAIL  maintains  that  the 
Panel  already  rejected  one  of 
Commerce's  reasons  for  not  using  the 
U.S.  sales  data  in  a  dumping 
calculation,  namely  that  there  is  an 
explicit  relationship  between  the  U.S. 
data  and  the  unusable  information  and 
thus  it  is  reasonable  to  reject  the  U.S. 
sales  data  when  fundamental  aspects  of 
other  data  are  entirely  absent. 
Specifically,  SAIL  maintains  that  this 
argument  was  addressed  and  dismissed 
by  the  Panel  when  it  determined  that 
the  United  States  had  not  applied  the 
criteria  of  paragraph  3,  Annex  II,  of  the 
AD  Agreement  to  SAIL's  U.S.  sales  data 
and  found  Commerce's  decision 


rejecting  this  sales  information  lacked  a 
valid  basis  under  the  AD  Agreement. 
SAIL  notes  that  in  accepting  the 
argument  that  the  absence  of  certain 
data  may  affect  the  usability  of  other 
data,  the  Panel  stated  that: 

To  accept  that  view  does  not  necessarily 
require  the  further  conclusion,  espoused  by 
the  United  States,  that  in  a  case  in  which  any 
essential  element'  of  requested  information 
is  not  provided  in  a  timely  fashion,  the 
investigating  authority  may  disregard  all  the 
information  submitted  and  base  its 
determination  entirely  on  facts  available.  To 
conclude  otherwise  would  fly  in  the  face  of 
one  of  the  fundamental  goals  of  the  AD 
Agreement  as  a  whole,  that  of  ensuring  that 
objective  determinations  are  made,  based  to 
the  extent  possible  on  facts."' 

SAIL  contends  that  despite  this 
statement.  Commerce  continues,  in  its 
Draft  Determination,  to  argue  that  there 
is  an  "explicit  relationship"  among 
essential  data  elements  and  to  assume 
that  where  any  "essential  element"  of 
data  is  missing.  Commerce  is  always 
justified  in  rejecting  the  other  "essential 
element"  entirely.  SAIL  notes  that 
Commerce  attempts  to  defend  this 
position  by  stating  that,  based  on  the 
dumping  analysis  called  for  under 
Article  2  of  the  AD  Agreement,  none  of 
these  elements  serves  any  purpose  in 
isolation.  SAIL  asserts,  however,  that 
even  dumping  margins  based  on  facts 
available  must  be  calculated  under 
Article  2  of  the  AD  Agreement.  SAIL 
claims  that  the  only  difference  between 
a  determination  based  on  facts  availabls 
and  one  based  on  the  respondent's 
submitted  data  is  that  the  information  is 
derived  ft-om  different  sources.  SAIL 
also  notes  that,  regardless  of  the  source 
of  the  information,  the  dumping  margin 
is  calculated  by  comparing  the  export 
price  with  normal  value. 

Furthermore,  SAIL  argues  that  if 
Commerce  cannot  calculate  a  margin 
under  Article  2  of  the  AD  Agreement 
when  one  side  of  the  equation  is  based 
on  facts  available,  it  is  difficult  to  see 
how  Commerce  can  establish  a  margin 
when  both  sides  of  the  equation  are 
based  on  facts  available.  Although 
Commerce  attempts  to  address  this 
point  by  noting  that  all  the  information 
required  for  each  Article  2  adjustment 
may  not  be  reasonably  available  to  the 
petitioner,  SAIL  states  that  this 
argument  underscores  the  obvious  fact 
that  the  petition  data  is  less  accurate 
than  the  data  submitted  by  SAIL  and 
that  Commerce  has  failed  to 
"  'undertake  a  degree  of  effort'  in 
selecting  among  the  data  in  the  petition 
and  submitted  by  the  respondent  in 
order  to  calculate  the  most  accurate 


'» Panel  Report,  paragraph  7.60. 


<"  Panel  Report,  paragraph  7,67. 


*'  Panel  Report,  paragraph  7.60. 
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possible  margin  under  Article  2."  SAIL 
maintains  that  Commerce  "cannot  fulfill 
its  obligations  under  the  AD  Agreement 
simply  by  asserting  that  the  use  of 
actual  data  does  not  necessarily  provide 
any  meaningful  information."  SAIL 
emphasizes  that  30  percent  of  its  U.S. 
sales  involve  a  product  that  is  identical 
to  the  one  for  which  constructed  value 
was  calculated  in  the  petition  and  could 
be  used  to  calculate  a  dumping  margin 
for  SAIL  that  is  mofe  accurate  and 
reliable  than  that  based  entirely  on  the 
petition. 

SAIL  also  notes  that  Commerce 
resorts  to  its  old  defense  in  arguing  that 
a  respondent  should  not  be  allowed  to 
"game"  the  process  by  selectively 
submitting  information,  but  maintains 
that  this  claim  is  groundless  in  this  case. 
SAIL  states  that  it  did  not  attempt  to 
manipulate  the  system  and  there  is 
nothing  in  the  Panel  Report  to  suggest 
that  this  argument  provides  a  legally 
sufficient  basis  under  the  AD  Agreement 
to  discard  SAIL's  U.S.  sales  information. 

SAIL  observes  that  Commerce's 
second  claim  that  it  cannot  use  the  U.S. 
data  because  the  data  are  flawed 
attempts  to  disavow  Commerce's 
statement  in  the  investigation  that  errors 
in  the  U.S.  sales  database  "in  isolation 
were  susceptible  to  correction"  by 
suggesting  that  there  are  other  flaws  in 
that  database.  However,  other  than 
claiming  that  missing  cost  of  production 
data  is  a  flaw  in  the  U.S.  sales  database, 
SAIL  contends  that  Commerce's  claim 
simply  recycles  its  initial  argument  and 
does  not  provide  a  reason  for  rejecting 
use  of  the  U.S.  data. 

Finally,  SAIL  notes  that  nothing  in 
the  Draft  Determination  suggests  that 
Commerce  even  attempted  to  calculate  a 
margin  using  its  verified  U.S.  sales  data: 
SAIL,  therefore,  asserts  that  Conunerce 
is  in  no  position  whatsoever  to  state  that 
it  "encountered  undue  difficulty  in 
doing  so." 

Petitioners  disagree  with  SAIL's  claim 
that  Commerce  continues  to  assume  that 
"where  any  'essential  element'  is 
missing  (in  this  case,  home  market  sales 
and  cost),  the  investigating  authority  is 
always  justified  in  rejecting  the  other 
'essential  element'  entirely."  Petitioners 
argue  that  Commerce  has  discussed  the 
data  shortcomings  in  this  case 
extensively  and  explained  why  the 
reported  U.S.  sales  data  is  unduly 
difficult  to  use.  In  Petitioners'  view. 
Commerce  has  shown  that  "the 
egregiousness  of  the  situation  here  goes 
well  beyond  the  norm  for  an 
antidumping  investigation."  Moreover, 
it  is  Petitioners'  contention  that  "the 
interrelationship  between  elements  in  a 
dumping  analysis  is  embodied  in  the 
numerous  requirements  throughout 


Article  2  of  the  AD  Agreement." 
Petitioners  maintain  that  to  conduct  a 
fair  comparison  between  markets. 
Article  2  requires  that  due  allowance  be 
made  for  differences  in  physical 
characteristics,  level  of  trade  and  other 
terms  and  conditions  of  sale,  taxation, 
and  quantities  that  affect  price 
comparability.  Petitioners  note  that  as 
Commerce  has  shown  in  its  Draft 
Determination,  SAIL  failed  to  provide 
any  usable  home  market  sales, 
constructed  value  or  adjustment  data 
that  could  be  used  as  the  basis  for 
establishing  normal  value  in  calculating 
a  dumping  margin.  Petitioners  assert  » 
that  this  lack  of  usable  data,  under  the 
facts  of  this  case,  render  it  unduly 
difficuh  to  use  SAIL's  reported  U.S. 
sales  data  in  a  manner  consistent  with 
Article  2.  Petitioners'  argue  that  this  is 
"the  end  of  the  matter  as  far  as  the 
reported  U.S.  sales  data  are  concerned — 
Conunerce  may  reject  those  data  and  use 
total  facts  available."  Commerce  then 
has  the  discretion  to  choose  the  facts 
available  to  apply. 

Petitioners  also  counter  SAIL's  claims 
that  the  margin  calculation  in  the 
petition  suffers  from  the  same  flaws  as 
a  margin  calculated  using  SAIL's  U.S. 
sales  data  and  that  the  U.S.  sales  data 
are  the  most  accurate  data  on  the  record. 
Petitioners  argue,  as  described  above, 
that  once  Commerce  rejects  the  U.S. 
sales  data  as  unduly  difficidt  to  use,  it 
may  use,  and  has  the  discretion  to 
choose,  the  form  of  total  facts  available 
to  apply.  This  includes  use  of  the 
petition  margin,  just  as  Commerce  did 
in  this  case.  Petitioners  claim  that 
Commerce  is  under  no  obligation  to 
prove  that  the  facts  available  it  selects 
are  the  most  accurate.  At  the  same  time. 
Petitioners  assert  that  "it  does  not 
follow  that  the  petition  margin  is  less 
accurate  than  the  margin  calculated  by 
comparing  SAIL's  reported  U.S.  sales 
data  to  the  normal  value  in  the  petition. 
Without  SAIL's  actual  data,  it  is 
impossible  to  determine  what  its  true 
margin  is."  Petitioners  point  out  that  if 
SAIL's  assertions  about  the  presumed 
lack  of  accuracy  in  a  petition  margin 
were  accepted.  Commerce  would  never 
be  able  to  use  the  petition  margin  as 
facts  available — an  argiunent  that  is 
flatly  inconsistent  with  the  AD 
Agreement. 

Petitioners  dispute  SAIL's  claim  that 
some  of  its  U.S.  sales  can  be  coinpared 
to  the  petition's  normal  value  arguing 
that  the  merchandise  is  not  identical  as 
SAIL  purports  and  that  Commerce 
caimot  adjust  for  differences  in  the 
terms  and  conditions  of  these  sales. 
Even  if  this  were  not  the  case. 
Petitioners  further  assert  that  this 
alternative  is  not  acceptable  as  it 


violates  the  object  and  purpose  of  the 
AD  Agreement  in  calculating  accurate 
and  reliable  meugins.  Petitioners  argue 
that  this  approach  forces  Commerce  to 
calculate  a  dumping  margin  for  SAIL 
based  on  only  a  minority  of  its  U.S. 
sales  and  would  be  subject  to 
manipulation  and  abuse  by  respondents. 
Petitioners  respond  to  SAIL's  claim  that 
there  is  no  evidence  of  "gaming"  the 
process  in  this  case  by  arguing  that  it 
would  not  be  proper  to  require 
Commerce  to  produce  such  evidence.  In 
Petitioners'  view,  "to  do  so  would 
require  Commerce  to  assess  the 
respondent's  mental  state — something 
that  is  literally  impossible  to  do." 

Finally,  Petitioners  argue  that  SAIL's 
assertion  that  "Commerce  does  not 
provide  any  evidence  that  it  actually 
attempted  to  use  the  verified  U.S.  sales 
data  and  encountered  'undue 
difficulties'  iadoing  so"  is  irrelevant 
and  should  be  dismissed.  Petitioners 
note  that  this  argument  "focuses  solely 
on  the  difficulties,  or  lack  thereof,  in 
physically  calculating  a  dumping 
margin  using  its  submitted  data.  As 
noted  above,  however,  the  Panel's 
decision  goes  not  only  to  the  difficulties 
in  physically  calculating  a  dumping 
margin,  but  also  to  the  methodological 
difficvdties  in  determining  the  dimiping 
margin  in  a  manner  coasistent  with  the 
AD  Agreement."  Petitioners  maintain 
that  Commerce  has  determined  "that  it 
is  unduly  difficult  to  use  the  U.S.  sales 
data,  including  by  using  the 
methodologies  proposed  by  India  in  the 
proceedings  before  the  Panel,  in  a 
maimer  that  is  consistent  with  the  AD 
Agreement."  As  Commerce's  Draft 
Determination  is  fully  consistent  with 
the  Panel's  decision,  SAIL's  arguments 
should  be  rejected. 

Commerce's  Position 

The  Panel  has  not  rejected  the 
position  taken  by  Commerce  in  this 
determination,  namely  that  SAIL's  U.S. 
data  is  unduly  difficult  to  use  based  on 
both  its  attendant  errors  and  its 
relationship  with  the  home  marktet  and 
cost  of  production  information  that 
SAIL  failed  to  provide.  Rather,  the  Panel 
found  that  Commerce  incorrectly 
rejected  SAIL's  U.S.  data  on  the  basis  of 
problems  with  other  information 
without  addressing  whether  the  U.S. 
sales  price  information  could  be  used 
without  undue  difficulties.  In  this 
determination,  we  have  identified  the 
undue  difficulties  attendant  in 
calculating  a  dumping  margin  in  the 
manner  envisioned  by  the  AD 
Agreement,  including  the  fact  that  no 
more  than  30  percent  of  SAIL's  U.S. 
sales  are  even  potentially  suitable  for 
comparison  to  the  product  that  ser\'ed 
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as  the  basis  for  normal  value  in  the 
petition.  In  its  proposals,  SAIL  focuses 
on  the  ease  of  calculating  a  dumping 
margin  using  its  U.S.  sales  data  and  the 
proffered  calculation  methodologies. 
However,  as  explained  above,  these 
methodologies  do  not,  and  cannot, 
account  for  all  of  the  adjustments 
required  under  Article  2  of  the  AD 
Agreement  because  the  information 
needed  to  make  those  adjustments  is  not 
on  the  record.  Moreover,  the  proposed 
methodologies  do  not  remedy  the  lack 
of  useable  home  market  sales  and  cost 
of  production  information.  Where  a  lack 
of  information  precludes  the 
investigating  authority  from  applying 
the  provisions  of  Article  2  of  the  AD 
Agreement  in  calculating  a  dumping 
margin,  the  authority  is  justified  in 
finding  potentially  useable  elements  of 
information  unduly  difficult  to  use  and 
basing  the  margin  on  facts  available. 
The  Panel  recognized  this  possibility 
when  it  noted  that  a  failure  to  provide 
cost  of  production  information  would 
leave  the  investigating  authority  unable 
to  determine  whether  sales  were  in  the 
ordinary  course  of  trade  (a  requirement 
of  Article  2)  and  thus  might  justify 
resorting  to  facts  available  with  respect 
to  elements  of  the  determination  beyond 
just  the  calculation  of  the  cost  of 
production. 

Furthermore,  although  SAIL  contends 
that  Commerce  continues  to  believe  it  is 
justified  in  always  entirely  rejecting  the 
other  "essential  elements"  of  a  response 
where  any  "essential  element"  is 
missing.  Commerce  has  not  in  fact  made 
this  statement.  The  present  case  is  not 
one  where  an  "essential  element"  is 
missing;  it  is  a  case  where  all  of  the 
"essential  elements"  of  information 
provided  by  SAIL,  other  than  U.S.  sales 
data,  were  unverifiable,  with  substantial 
additional  problems  associated  with  the 
U.S.  data.  Thus,  of  all  the  information 
requested  by  Commerce  in  order  to 
calculate  a  margin  in  accordance  with 
Article  2  of  the  AD  Agreement,  only  a 
small  portion  of  one  of  the  "essential 
elements"  of  information  needed  to 
calculate  a  dumping  margin  is  even 
potentially  useable. 

In  the  instant  case,  it  was  not  possible 
for  Commerce  to  conduct  an 
antidumping  duty  calculation,  as 
envisioned  by  the  AD  Agreement, 
because  SAIL  failed  to  properly  provide 
most  of  the  information  that  Commerce 
required.  This  was  despite  Commerce's 
actions  throughout  the  investigation  to 
actively  cooperate  with  SAIL  in 
obtaining  an  accurate  and  complete 
record  with  which  to  calculate  a 
dumping  margin  in  accordance  with 
Article  2  of  the  Agreement.  In  fact, 
during  the  course  of  the  investigation 


Commerce  provided  SAIL  with  no  fewer 
than  five  opportunities  after  its  initial 
questionnaire  response  to  supply 
useable  information.  As  a  result,  the 
information-gathering  stage  of  the 
investigation  extended  from  the 
issuance  of  the  initial  questionnaire  up 
to  the  preliminary  determination,  and 
was  then  further  extended  to  a  period 
well  after  the  preliminary  determination 
until  just  prior  to  verification.  Each 
submission  by  SAIL  required  a  separate 
analysis  to  identif)'  remaining  problems 
that  needed  to  be  addressed  in  order  for 
the  information  to  be  used  to  calculate 
a  dumping  margin.  Despite  the 
numerous  difficulties  encountered  prior 
to  the  preliminary  determination,  and 
the  fact  that  Commerce  made  its 
preliminary  determination  entirely  on 
the  basis  of  facts  available.  Commerce 
sought  to  establish  the  validity  of  the 
information  submitted  by  SAIL  through 
extensive  verifications  undertaken  in 
India.  Thus,  SAIL  is  incorrect  when  it 
claims  that  Commerce's  position  in  this 
matter  demonstrates  that  it  fails  to 
recognize  the  obligation  on  the 
investigating  authority  to  cooperate  with 
interested  parties  in  making  its 
determination  and  undertake  a  degree  of 
effort  in  selecting  between  petition  and 
respondent  data  for  purposes  of 
calculating  a  margin.  Rather  than  failing 
to  recognize  this  obligation.  Commerce 
went  far  beyond  what  is  otherwise  the 
norm  in  an  antidumping  investigation 
in  its  attempts  to  base  its  determination 
on  the  data  provided  by  SAIL. 

Section  129  Determination  Mar^n 

As  a  result  of  the  redetermination  of 
the  facts  available  margin,  the  following 
margins  exist: 


Exporter/Manufacturer 

Margin 
(percentage) 

Steel  Authority  of  India,  Ltd 

All  Others  '. 

42.39 
42.39 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
129(c)(1)(B)  of  the  URAA,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  continue  to  suspend 
liquidation  of  all  imports  of  certain  cut- 
to-length  carbon-quality  steel  plate  ft-om 
India  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  7,  2003,  the  date  on 
which  the  USTR  directed  Commerce 
under  subsection  (b)(4)  of  that  section  to 
implement  this  section  129 
determination.  Customs  shall  continue 
to  require  a  cash  deposit  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price.  The 


suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  section  129  determination  "all 
others"  rate  is  the  new  cash  deposit  rate 
for  all  exporters  of  subject  merchandise, 
other  than  SAIL.  This  rate  will  apply  to 
entries  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  7, 
2003. 

This  section  1 29  determination  is 
issued  and  published^in  accordance 
with  section  129(c)(2)(A)  of  the  URAA. 

Dated:  February  7.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration.  ^ 

|FR  Doc.  03-3993  Filed  2-18-03;  8:45  am] 
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DEI^ARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review:  Freshwater  Crawfish  Tall  Meat 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  a  request  from 
Weishan  Zhenyu  Foodstuff  Co.,  Ltd. 
(Weishan  Zhenyu).  The  period  of  review 
(POR)  is  September  1,  2001.  through 
February  28,  2002. 

The  preliminary  results  are  listed 
below  in  the  section  titled  "Preliminary 
Results  of  Review."  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  (See  the 
"Preliminary  Results  of  Reviews" 
section  of  this  notice.) 
EFFECTIVE  DATE:  February  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Kirby  or  Thomas  Gilgunn, 
Office  of  AD/CVD  Enforcement  VII. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3782  or 
(202)  482-4236,  respectively. 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China  on 
September  15, 1997.  (See  Notice  of 
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Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China,  62  FR  48218.)  On 
March  29.  2002  the  Department  received 
a  properly  filed  request  for  a  new 
shipper  review,  in  accordance  with 
section  751(a)(2)(B)  of  the  Act  and 
section  351.214(c)  of  the  Department's 
regulations,  from  Weishan  Zhenyu 
under  the  antidiunping  duty  order  on 
freshwater  crawfish  tail  meat  frt)m  the 
People's  Republic  of  China. 

Tne  new  shipper  request  was  made 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  section  351.214(b)  of  the 
Department's  regulations.  Under  these 
provisions,  an  exporter  or  producer  of 
the  subject  merchandise  may  request  a 
new  shipper  review  stating  that  it  did 
not  export  the  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI)  and  that  such 
exporter  or  producer  has  never  been 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
during  that  period,  including  those  not 
individually  examined  during  the 
investigation.  If  the  exporter  or  producer 
makes  the  statements  required  by  the 
regulations,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer,  if  the  Department 
has  not  previously  established  such  a 
margin  for  the  exporter  or  producer. 

The  regulations  require  that  the 
exporter  or  producer  shall  include  in  its 
request,  with  appropriate  certifications: 
(i)  The  date  on  which  the  merchandise 
was  first  entered,  or  withdrawn  frtim 
warehouse,  for  consumption,  or.  if  it 
cannot  certify  as  to  the  date  of  first 
entry,  the  date  on  which  it  first  shipped 
the  merchandise  for  export  to  the 
United  States,  or  if  the  merchandise  has 
not  yet  been  shipped  or  entered,  the 
date  of  sale;  (ii)  a  list  of  the  firms  with 
which  it  is  affiliated;  (iii)  a  statement 
fitjm  such  exporter  or  producer,  and 
trom  each  affiliated  firm,  that  it  did  not, 
under  its  current  or  a  former  name, 
export  the  merchandise  during  the  POI; 
(iv)  a  certification  that  since  the 
investigation  was  initiated,  such 
exporter  or  producer  has  never  been 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
to  the  United  States  during  the  POI  and; 
(v)  in  an  antidumping  proceeding 
involving  inputs  from  a  non-market- 
economy  (NME)  coimtry,  a  certification 
that  the  export  activities  of  such 
exporter  or  producer  are  not  controlled 
by  the  centraLgovemment.  (See 
generaWy  section  351.214(b)(2)  of  the 
Department's  regidations.) 


The  request  received  from  Weishan 
Zhenyu  was  accompanied  by 
information  and  certifications 
establishing  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  POI.  and  that  it  was 
not  affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  Weishan 
Zhenyu  provided  information  and 
certifications  that  demonstrated  the  date 
on  which  this  company  first  shipped 
and  entered  freshwater  crawfish  tail 
meat  for  consumption  in  the  United 
States,  the  volimie  of  that  and  each 
subsequent  shipment,  and  the  date  of 
first  s^e  to  an  imaffiliated  customer  in 
the  United  States.  In  addition.  Weishan 
Zhenyu  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government. 

The  Department  determined  that  the 
request  met  the  requirements  stipulated 
in  section  351.214  of  the  regulations.  On 
April  30.  2002,  the  Department 
published  its  initiation  of  this  new 
shipper  review  for  the  period  September 
1,  2001,  through  February  28,  2002.  (See 
Freshwater  Crawfish  Tail  Meat  From  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping 
Administrative  Review,  67  FR  21218 
(April  30,  2002).) 

On  May  8,  2002  we  issued  a 
questiormaire  to  Weishan  Zhenyu.  On 
Jime  7,  2002,  we  received  their  section 
A  questionnaire  response.  On  June  24, 
2002  we  received  their  sections  C  and 
D  questionnaire  responses.  On 
September  23,  2002,  we  issued  a 
supplemental  questionnaire  to  Weishan 
Zhenyu.  We  received  the  response  to 
this  questionnaire  on  (October  7,  2002. 
On  October  25,  2002.  we  issued  a 
second  supplemental  questionnaire  to 
Weishan  Zhenyu.  We  received  their 
response  to  the  second  supplemental  on 
November  12,  2002.  We  issued  a  third 
supplemental  questiormaire  to  Weishan 
Zhenyu  on  November  12,  2002.  We 
received  their  response  to  the  third 
supplemental  questionnaire  on 
November  18,  2002.  On  January  28, 
2003,  we  requested  information  from 
the  U.S.  importer  of  Weishan  Zhenyu's 
new  shipper  shipment.  To  date,  we  have 
not  received  a  response  to  this  request. 
Any  information  provided  by  the 
importer  will  be  analyzed  for  purposes 
of  file  final  results  of  this  new  shipper 
review. 

On  September  26,  2002,  the 
Department  extended  the  preliminary 
results  of  this  new  shipper  review  by  33 
days  until  November  22,  2002.  (See 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limit  of  Preliminary 
Results  of  New  Shipper  Review,  67  FR 


60640  (September  26,  2002).)  On 
November  1,  2002.  the  Department 
extended  the  deadline  for  completion  of 
the  preliminary  results  of  this  new 
shipper  review  for  an  additional  83  days 
until  February  13.  2003.  (See  Notice  of 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Reviews:  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of- 
China,  67  FR  66613  (November  1. 
2002).) 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this  review  is 
freshwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on. 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  fro2sen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10  and 
1605.40.10.90,  which  are  the  new  HTS 
nmnbers  for  prepared  foodstufEs. 
indicating  peeled  cravdish  tail  meat  and 
other,  as  introduced  by  the  U.S. 
Customs  Service  in  2000.  and  HTS 
items  0306.19.00.10  and  0306.29.00. 
which  are  reserved  for  fish  and 
crustaceans  in  general.  The  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes^ 
only.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  conducted  verification  of  the 
questionnaire  responses  of  Weishan 
Zhenyu.  We  used  standard  verification 
proceidures,  including  on-site  inspection 
of  the  manufacturers'  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  New  Shipper 
Review  of  Freshwater  Crawfish  Tail 
Meat  (tail  meat)  from  the  People's 
Republic  of  China  (PRC)  (A-570-848): 
Sales  and  Factors  Verification  Report 
for  Weishan  Zhenyu  Foodstuff  Co.,  Ud., 
dated  January  30.  2003.  (Weishan 
Zhenyu  Verification  Report).  A  public 
version  of  this  report  is  on  file  in  the 
Central  Records  Unit  (CRU)  located  in 
room  B-099  of  the  Main  Commerce 
Building. 

Separate  Rates 

Weishan  Zhenyu  requested  a  separate, 
company-specific  rate.  In  its 
questionnaire  response,  the  company 
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stated  that  it  is  an  independent  legal 
entity. 

To  establish  whether  a  company 
operating  in  an  NME  country  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20588  (May  6.  1991).  as 
amplified  by  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994). 
Under  this  policy,  exporters  in  NMEs 
are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demonstrate  an  absence  of  government 
control,  in  law  and  in  fact,  with  respect 
to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
proHts  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the  . 
government  regarding  the  selection  of 
management. 

De  Jure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  the  company  reviewed, 
evidence  on  the  record  supports  the 
claim  made  by  Weishan  Zhenyu  that  its 
export  activities  are  not  controlled  by 
the  government.  Weishan  Zhenyu 
submitted  evidence  of  its  legal  right  to 
set  prices  independently  of  all 
government  oversight.  The  business 
license  of  Weishan  Zhenyu  indicates 
that  the  company  is  permitted  to  engage 
in  the  exportation  of  crawfish.  We  found 
no  evidence  of  de  jure  government 
control  restricting  this  company's 
exportation  of  crawfish. 

In  general,  no  export  quotas  apply  to 
crawnsh.  Prior  verifications  have 
confirmed  that  there  are  no  commodity- 


specific  export  licenses  required  and  no 
quotas  for  the  seafood  category  "Other," 
which  includes  crawfish,  in  China's 
Tariff  and  Non-Tariff  Handbook  for 
1996.  In  addition,  we  have  previously 
confirmed  that  crawfish  is  not  on  the 
list  of  commodities  with  planned  quotas 
in  the  1992  PRC  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
document  entitled  Temporary 
Provisions  for  Administration  of  Export 
Commodities.  (See  Freshwater  Crawfish 
Tail  Meat  From  The  People's  Republic 
of  China:  Preliminary  Results  of  New 
Shipper  Review,  64  FR  8543  (February 
22,  1999)  and  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China:  Final  Results  of  New  Shipper 
Review,  64  FR  27961  (May  24, 1999) 
[Ningbo  New  Shipper  Review).) 

The  Administrative  Regulations  of  the 
People's  Republic  of  China  for 
Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Law),  issued  on  Jime  13,  1988 
by  the  State  Administration  for  Industry 
and  Commerce  of  the  PRC  and  provided 
for  the  record  of  this  review,  indicates 
a  lack  of  de  jure  government  control 
over  privately-owned  companies,  such 
as  Weishan  Zhenyu,  and  that  control 
over  this  enterprise  rests  with  the 
enterprise  itself.  The  Legal  Persons  Law 
provides  that,  to  qualify  as  legal 
persons,  companies  must  have  the 
"ability  to  bear  civil  liability 
independently"  and  the  right  to  control 
£md  manage  their  businesses.  These 
regulations  also  state  that,  as  an 
independent  legal  entity,  a  company  is 
responsible  for  its  own  profits  and 
losses.  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56045 
(November  6,  1995)  (Manganese  Metal).) 
At  verification,  we  saw  that  the  business 
license  for  Weishan  Zhenyu  was  granted 
in  accordance  with  this  law.  The  results 
of  verification  support  the  information 
provided  regarding  the  Legal  Persons 
Law.  (See  Weishan  Zhenyu  Verification 
Report,  at  6.)  Therefore,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  control  over  export 
activity  with  respect  to  Weishan 
•Zhenjru. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  submitted  on  the  record 
and  reviewed  at  verification,  indicates 
that  the  management  of  Weishan 
Zhenyu  is  responsible  for  the 
determination  of  export  prices,  profit 
distribution,  marketing  strategy,  and 
contract  negotiations.  Our  analysis 
indicates  that  there  is  no  government 


involvement  in  the  daily  operations  or 
the  selection  of  management  for  this 
company.  In  addition,  we  have  found 
that  the  respondent's  pricing  and  export 
strategy  decisions  are  not  subject  to  the 
review  or  approval  of  any  outside  entity, 
and  that  there  are  no  governmental 
policy  directives  that  affect  these 
decisions. 

There  are  no  restrictions  on  the  use  of 
export  earnings.  The  company  general 
manager  of  Weishan  Zhenyu  has  the 
right  to  negotiate  and  enter  into 
contracts,  and  may  delegate  this 
authority  to  employees  within  the 
company.  There  is  no  evidence  that  this 
authority  is  subject  to  any  level  of 
governmental  approval.  Weishan 
Zhenyu  stated  that  its  management  is 
selected  by  a  board  of  directors  and 
there  is  no  government  involvement  in 
the  selection  process.  Finally,  decisions 
made  by  the  respondent  concerning 
purchases  of  subject  merchandise  from 
suppliers  are  not  subject  to  government 
approval.  Consequently,  because 
evidence  on  the  record  indicates  an 
absence  of  government  control,  both  in 
law  and  in  fact,  over  the  company's 
export  activities,  we  preliminarily 
determine  that  a  separate  rate  should  be 
applied  to  Weishan  Zhenjru.  For  further 
discussion  of  the  Department's 
preliminary  determination  regarding  the 
issuance  of  separate  rates,  see  Separate 
Rates  Decision  Memorandum  to  Dana 
Mermelstein,  Program  Manager,  Office 
of  AD/CVD  Enforcement  VII,  dated 
February  12,  2003.  A  public  version  of 
this  memorandiun  is  on  file  in  the 
Department's  Central  Record  Unit 
(CRU). 

Normal  Value  Comparisons 

To  determine  whether  the 
respondent's  sale  of  the  subject 
merchandise  to  the  United  States  was 
made  at  a  price  below  normal  value,  we 
compared  its  United  States  price  to 
normal  value,  as  described  in  the 
"United  States  Price"  and  "Normal     ' 
Value"  sections  of  this  notice. 

United  States  Price 

For  Weishan  Zhenyu,  we  based  the 
United  States  price  on  export  price  (EP) 
in  accordance  with  section  772(a)  of  the 
Act,  because  the  first  sale  to  an 
imaffiliated  purchaser  was  made  prior 
to  importation,  and  constructed  export 
price  (CEP)  was  not  otherwise 
warranted  by  the  facts  on  the  record.  We 
calculated  EP  based  on  the  packed  price 
from  the  exporter  to  the  first  unaffiliated 
purchaser  in  the  United  States.  We 
deducted  foreign  inland  freight  and 
brokerage  and  handling  expenses  from 
the  starting  price  (gross  imit  price)  in 
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accordance  with  section  772(c)  of  the 
Act, 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  IDepartment  shall  determine 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  bom  an  NME 
coimtry,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-coimtry 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  Weishan 
Zhenyu  did  not  contest  such  treatment 
in  this  review.  Accordingly,  we  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  NV.  See  Factor 
Values  Memo  for  the  Preliminary 
Results  of  the  Antidumping  Duty  New 
Shipper  Reviews  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China,  dated  February  12,  2003  (Factor 
Values  Memo). 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  Our  regulations.  Consistent 
with  the  original  investigation  and  the 
subsequent  administrative  reviews  of 
this  order,  we  determined  that  India  (1) 
is  comparable  to  the  PRC  in  level  of 
economic  development,  and  (2)  is  a 
significant  producer  of  comparable 
merchandise.  With  the  exceptions  of  the 
whole  live  crawfish  input  and  the 
crawfish  scrap  by-product,  we  valued 
the  factors  of  production  using  publicly 
available  information  frx>m  India.  We 
adjusted  the  Indian  import  prices  by 
adding  foreign  inland  freight  expenses 
to  make  them  delivered  prices. 

We  valued  the  factors  of  production 
as  follows: 

To  value  the  input  of  whole  crawfish 
we  used  publicly  available  data  showing 
Spanish  imports  of  whole  live  crawfish 
from  Portugal.  We  adjusted  the  values  of 
whole  live  crawfish  to  include  freight 
costs  incurred  between  the  supplier  and 
the  factory.  For  transportation  distances 
used  in  the  calcidation  of  freight 
expenses  on  whole  live  crawfish,  we 
added,  to  surrogate  values  from  India,  a 


surrogate  freight  cost  using  the  shorter 
of  (a)  the  distances  between  the  closest 
PRC  port  and  the  factory,  or  (b)  the 
distance  between  the  domestic  supplier 
and  the  factory.  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China.  62  FR 
51410  (October  1, 1997)  (Roofing 
NaUs).) 

To  value  the  by-product  of  wet 
crawfish  scrap,  we  used  a  price  quote 
frnm  Indonesia  for  wet  crab  and  shrimp 
shells.  (See  Surrogate  Valuation  of  Shell 
Scrap:  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China 
(PRC).  Administrative  Review  9/1/00-8/ 
31/01  and  New  Shipper  Reviews  9/1/00- 
8/31/01  and  9/1/00-10/15/01,  dated 
August  5,  2002.) 

tRj  value  coal,  we  used  the  average 
1996  total  price  of  "steam  coal  for 
industry"  as  published  in  the 
International  Energy  Agency's 
publication.  Energy  Prices  and  Taxes. 
First  Quarter.  2000.  We  adjusted  the 
cost  of  coal  to  include  an  amoimt  for 
transportation.  To  value  electricity,  we 
used  the  average  of  the  1997  total  cost 
per  kilowatt  hoiu  (KWH)  for  "Electricity 
for  Industry"  as  reported  in  the 
International  Energy  Agency's 
publication.  Energy  Prices  and  Taxes, 
First  Quarter,  2000.  For  water,  we  relied 
upon  public  information  from  the 
October  1997  Second  Water  Utilities 
Data  Book:  Asian  and  Pacific  Region. 
published  by  the  Asian  Development 
Bank. 

To  achieve  comparability  of  energy 
and  water  prices  to  the  factors  reported 
for  the  crawfish  tail  meat  processing 
period  applicable  to  the  company  under 
review,  we  adjusted  these  factor  values 
to  reflect  inflation  to  the  applicable 
crawfish  processing  season  during  the 
POR  using  the  Wholesale  Price  Index 
(WPI)  for  hidia,  as  published  in  the  2002 
International  Financial  Statistics  (IFS) 
by  the  International  Monetary  Fund 
(IMF). 

To  value  packing  materials  (plastic 
bags,  cardboard  boxes  and  adhesive 
tape),  we  relied  upon  Indian  import  data 
for  the  period  April  2000  through 
January  2001  as  reported  in  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
(Monthly  Statistics).  We  adjusted  these 
prices  to  reflect  inflation  to  the  crawfish 
processing  season  during  the  POR.  We 
adjusted  Ae  values  of  packing  materials 
to  include  freight  costs  inciured 


between  the  supplier  and  the  factory.  • 
For  transportation  distances  used  in  the 
calculation  of  freight  expenses  on 
packing  materials,  we  added,  to 
surrogate  values  bom  India,  a  surrogate 
freight  cost  using  the  shorter  of  (a)  the 
distances  between  the  closest  PRC  port 
and  the  factory,  or  (b)  the  distance 
between  the  domestic  supplier  and  the 
factory.  (See  Roofing  Nails.) 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit,  we  continued  to  use 
simple  average  derived  from  the 
publicly  available  1996-97  financial 
statements  of  four  Iiidian  seafood 
processing  companies.  We  applied  these 
rates  to  the  calculated  cost  of 
manufactiue.  (See  Factor  Values  Memo, 
at  6.) 

For  labor,  we  used  die  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  September 
2002,  and  corrected  in  February  2003. 
Because  of  the  variability  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestic  products,  section 
351.408(c)(3)  of  the  Department's 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  The  source 
of  these  wage  rate  data  on  the  Import 
Administration's  web  site  is  the  Year 
Book  of  Labour  Statistics  2000, 
International  Labour  Office  (Geneva: 
1998),  Chapter  5:  Wages  in 
Manufacturing. 

We  valued  movement  expenses  as 
follows:  To  value  truck  freight  expenses 
we  used  seventeen  price  quotes  from  six 
different  Indian  trucking  companies 
which  were  used  in  the  antidumping 
investigation  of  Bulk  Aspirin  from  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000).  We  adjusted  the  rates  to 
reflect  inflation  to  the  month  of  sale  of 
the  finished  product  using  the  WPI  for 
India  from  the  International  Financial 
Statistics  (IFS)  by  the  International 
Monetary  Firnd  (IMF).  ^ 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer  and  exporter 


Weishan  Zhenyu  Foodstuff  Co.,  Ltd. 


Time  period 


Margin 
(peroent) 


9/1/01-2/28/02 


0.00 
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Cash-Deposit  Requirements 

If  these  preliminary  results  are  not 
modified  in  the  final  results  of  this 
review,  a  cash  deposit  rate  of  zero  will 
be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  review 
for  all  shipments  of  freshwater  crawfish 
tail  meat  from  the  PRC  produced  and 
exported  by  Weishan  Zhenyu  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act.  The  cash  deposit 
rate  for  shipments  produced  and 
exported  by  Weishan  Zhenyu  will  be 
the  total  amount  of  antidumping  duties 
divided  by  the  total  quantity  exported 
during  the  POR.  This  per  kilogram  cash 
deposit  rate  will  be  equivalent  to  the 
company-specific  dumping  margin  rate 
established  in  this  review.  For  crawfish 
tail  meat  exported,  but  not  produced,  by 
Weishan  Zhenyu,  we  will  apply  as  the 
cash  deposit  rate  the  FRC-wide  rate, 
which  is  currently  223.01  percent.  (See 
memorandum  to  file  dated  August  5, 
2002,  which  places  on  the  record  of  this 
review  the  "Memorandum  to  Barbara  E. 
Tillman  through  Maureen  Flannery, 
from  Mark  Hoadley:  Collection  of  Cash 
Deposits  and  Assessment  of  Duties  on 
Freshwater  Crawfish  from  the  PRC, 
dated  August  27.  2001".) 

Assessment  Rates 

Upon  completion  of  this  new  shipper 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
Appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  U.S.  Customs  Service 
upon  completion  of  this  review.  For 
assessment  purposes,  we  calculated 
importer-specific  assessment  rates  for 
freshwater  crawfish  tail  meat  from  the 
PRC.  We  divided  the  total  dumping 
margins  (calculated  as  the  difference 
between  NV  and  EP)  for  the  importer  by 
the  total  quantity  of  subject 
merchandise  sold  to  that  importer 
during  the  POR.  Upon  the  completion  of 
this  review,  we  will  direct  Customs  to 
assess  the  resulting  quantity-based  rates 
against  the  weight  in  kilograms  of  each 
entry  of  the  subject  merchandise  by  the 
importer  during  the  POR.  For  crawfish 
tail  meat  produced  and  exported  by 
Weishan  Zhenyu,  we  will  assess 
antidumping  duties  on  a  per  kilogram 
basis  equivalent  to  the  company-specific 
cash  deposit  rate  established  in  this 
review. 

Schedule  for  Final  Results  of  Review 

The  Department  will  disclose 
calculations  performed  in  connection 
with  the  preliminary  results  of  this 


review  within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  this  notice  in 
accordance  with  §  351.310(c)  of  the 
Department's  regulations.  Any  hearing 
would  normally  be  held  37  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW-. 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Conunerce,  Room  1870,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,DC  20230.  Requests  for  a 
public  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and,  (3)  to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing. 

Unless  otherwise  notified  by  the 
Department,  interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  with  351.309(c)(ii)  of  the 
Department's  regulations.  As  part  of  the 
case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pag&s  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  If  a  hearing  is  held,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  from  the  date  of  the 
preliminary  results,  unless  the  time 
limit  is  extended. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  351.402(f)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 


that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  m  (i)(l)  of 
the  Act. 

Dated:  February  12,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-3995  Filed  2-18-03;  8:45  am] 
BILLING  COOe  3S10-OS-F 


6EPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-836] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Polyvinyl  Alcohol  from  Germany 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

SUMMARY:  We  preliminarily  determine 
that  polyvinyl  alcohol  from  Germany  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination. 

EFFECTIVE  DATE:  February  19.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  StroUo  or  Robin  Moore,  Office  of 
AD/CVD  Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0629  or  (202)  482- 
3773,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
polyvinyl  alcohol  (PVA)  from  Germany 
is  being  sold,  or  is  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  of  sales  at  LTFV  axe  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 
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Case  History . 

Since  the  initiation  of  this 
investigation  [Initiation  of  Antidumping 
Duty  Investigations:  Polyvinyl  Alcohol 
from  Germany,  Japan,  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Singapore,  67  FR  61591 
(Oct.  1,  2002))  [Initiation  Notice),  the 
following  events  have  occurred. 

On  October  21,  2002,  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  PVA  from  Germany  are 
materially  injuring  the  United  States 
industry  (see  ITC  Investigation  Nos. 
731-TA-1014-1018  (Publication  No. 
3553,  Polyvinyl  Alcohol  from  Germany, 
Japan,  the  People's  Republic  of  China, 
the  Republic  of  Korea,  and  Singapore, 
67  FR  65597  (Oct.  25,  2002))). 

On  October  22,  2002,  we  selected 
Clariant  GMBH  (Clariant)  and  Kuraray 
Specialties  Europe  GMBH  (Kuraray 
Eiuope),  the  producers/exporters 
accounting  for  the  vast  majority  of 
exports  of  subject  merchandise  from 
Germany  during  the  period  of 
investigation  (POI),  as  the  mandatory 
respondents  in  this  proceeding.  For 
further  discussion,  see  the 
memorandum  to  Louis  Apple,  Director, 
Office  2,  from  the  Team  entitled 
"Antidumping  Duty  Investigation  of 
Polyvinyl  Alcohol  from  Germany  - 
Selection  of  Respondents,"  dated 
October  22,  2002.  Due  to  limited 
resources,  we  determined  that  we  could 
only  investigate  these  two  largest 
producers/exporters.  We  also  issued 
antidumping  questionnaires  to  Clariant 
and  Kuraray  Europe  on  October  22, 
2002. 

On  November  22,  2002,  Kuraray 
Europe  submitted  a  response  to  Section 
A  of  the  Department's  questionnaire.  On 
December  5,  2002.  Kuraray  Europe 
notified  the  Department  that  it  would  no 
longer  participate  in  this  investigation, 
and  it  requested  that  the  Department 
remove  all  of  its  business  proprietary 
information  from  the  record  of  this 
proceeding.  On  December  11,  2002,  the 
Department  destroyed  Kuraray  Europe's 
business  proprietary  information  and 
notified  Kuraray  Europe  of  this  action. 
For  further  discussion,  see  the  "Facts 
Available  (FA)"  section  of  this  notice. 

On  December  9,  2002,  in  a  letter  faxed 
to  the  Department,  Clariant 
acknowledged  receipt  of  the 
Department's  questionnaire.  The  fax 
was  placed  on  the  record  of  this 
proceeding  on  December  17,  2002. 
However,  Clariant  stated  that,  because  it 
had  sold  the  entirety  of  its  production 
assets  on  January  1,  2002,  and  no  longer 
produced  PVA,  it  did  not  intend  to 


respond  to  the  Department's 
questionnaire.  For  further  discussion, 
see  the  "Facts  Available  (FA)"  section  of 
this  notice. 

Period  of  Investigation 

The  POI  is  July  1,  2001,  through  June 
30,  2002.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e.,  September  2002). 

Scop*  Comments 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties;  Coimtervailing  Duties,  62  FR 
27296,  27323  (May  19,  1997)),  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  the  initiation  notice.  See 
the  Initiation  Notice,  67  FR  at  61591. 
Although  no  comments  oh  the  scope  of 
the  investigation  were  received  in  this 
proceeding,  scope  comments  were 
received  in  the  companion  Japanese 
case.  Because  these  comments  relate  to 
PVA  in  general,  we  find  that  they  are 
applicable  to  this  proceeding. 
Accordingly,  we  have  placed  on  the 
record  of  this  proceeding  all  public 
scope  eonmients  as  well  as  all  public 
versions  of  the  proprietary  scope 
documents  filed  in  the  companion 
Japanese  case,  and  we  have  modified 
the  scope  to  conform  to  that  set  forth  in 
the  preliminary  determination  of  that 
proceeding.  See  the  "Scope  Comments" 
section  of  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from 
Japan,  published  in  the  Federal  Register 
concurrently  with  this  notice. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  all  PVA  hydrolyzed  in  excess 
of  80  percent,  whether  or  not  mixed  or 
diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  products  are 
speetfically  excluded  from  the  scope  of 
this  investigation: 

1)  PVA  in  fiber  form. 

2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

3)  PVA  with  hydrolysis  greater  than 
85  percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps, 
certified  for  use  in  an  ink  jet 
application. 


5)  PVA  for  use  in  the  manufacture  of 
an  excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or  - 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

9)  PVA  covalently  bonded  with 
paraffin  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

10)  PVA  covalently  bonded  with  silan 
uniformly  present  on  all  polymer  chains 
certified  for  use  in  paper  coating 
applications. 

1 1 )  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. . 

12)  PVA  covalently  bonded  with 
acetoacetylate  imiformiy  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
perceht. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Facts  Available  (FA) 

1.  Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
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(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

On  October  22,  2002,  the  Department 
issued  its  questionnaire  to  Clariant  and 
Kuraray  Europe.  On  December  9  and 
December  5,  2002,  respectively,  these 
parties  informed  the  Department  that 
they  did  not  intend  to  participate  in  this 
investigation.  Because  both  Clariant  and 
Kuraray  Europe  failed  to  supply 
necessary  information,  we  have  applied 
FA  to  calculate  their  dumping  margins, 
pursuant  to  section  776(a)(2)(B)  of  the 
Act. 

2.  Selection  of  Adverse  FA  (AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Final 
Negative  Critical  Circumstances:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Brazil.  67  FR  55792,  55794-96  (Aug.  30. 
2002).  Both  respondents  were  notified 
in  the  Department's  questionnaires  that 
failure  to  submit  the  requested 
information  by  the  date  specified  might 
result  in  use  of  FA.  As  a  general  matter, 
it  is  reasonable  for  the  Department  to 
assume  that  Clariant  and  Kuraray 
Europe  possessed  the  records  necessary 
for  this  investigation  and  that  by  not 
supplying  the  information  the 
Department  requested,  Clariant  and 
Kuraray  Europe  failed  to  cooperate  to 
the  best  of  their  ability.  As  the 
respondents  failed  to  cooperate  to  the 
best  of  their  ability,  we  are  applying  an 
adverse  inference  pursuant  to  section 
776(b)  of  the  Act. 

3.  Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  LTFV 


investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "(ijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  No.  103-316 
at  870  (1994)  and  19  CFR  351.308(d). 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  SAA  at 
870.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  Id. 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose  {see  the  September  25. 
2002.  Initiation  Checklist,  on  file  in  the 
Central  Records  Unit.  Room  B-099.  of 
the  Main  Commerce  Department 
building,  for  a  discussion  of  the  margin 
calculations  in  the  petition).  In  addition, 
in  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  In  accordance  with  section 
776(c)  of  the  Act.  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
normal  value  (NV)  calculations  on 
which  the  margins  in  the  petition  were 
based. 

Export  Price 

With  respect  to  the  margins  in  the 
petition.  EP  was  based  on  POI  price 
quotes  from  a  U.S.  distributor  for  the 
sale  of  fully-hydrolyzed  PVA  produced 
by  Kuraray  Europe.  The  petitioners 
calculated  net  U.S.  prices  by  deducting 
a  distributor  mark-up.  certain  movement 
expenses,  and  U.S.  imputed  credit 
expenses.  We  adjusted  the  petitioners' 


EP  calculation  by  not  deducting  an 
amount  for  U.S.  credit  expenses; 
instead,  we  made  an  adjustment  to  NV. 
in  accordance  with  the  Department's  EP 
circumstance-of-sale  calculation 
methodology. 

We  compared  the  U.S.  market  price 
quotes  with  official  U.S.  import 
statistics  and  U.S.  customs  data,  and 
found  the  prices  used  by  the  petitioners 
to  be  reliable.  For  further  discussion,  see 
the  February  12,  2003.  memorandum  to 
the  file  from  the  team  entitled 
"Corroboration  of  Data  Contained  in  the 
Petition  for  Assigning  Facts  Available 
Rates"  (Corroboration  Memo). 

Normal  Value 

The  petitioners  based  NV  on  a  home 
market  price  quote  from  a  German  PVA 
producer  for  PVA  of  a  comparable  grade 
to  the  products  exported  to  the  United 
States.  This  price  quote  was 
contemporaneous  with  the  U.S.  price 
quotes  used  as  the  basis  for  EP.  In 
addition,  the  petitioners  alleged  that 
sales  of  PVA  products  in  the  home 
market  were  made  at  prices  below  the 
fully  absorbed  cost  of  production  (COP), 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Based 
upon  a  comparison  of  the  price  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A){i)  of  the  Act.  Accordingly', 
the  Department  initiated  a  country-wide 
cost  investigation.  Pursuant  to  section 
773(b)(3}  of  the  Act.  COP  consisted  of 
the  cost  of  manufacture  (COM),  selling, 
general  and  administrative  (SG&A) 
expenses,  and  packing.  The  petitioners 
calculated  COP  based  on  the  experience 
of  a  U.S.  PVA  producer  during  the  2001 
fiscal  year,  adjusted  for  known 
differences  between  costs  incurred  to 
manufacture  PVA  in  the  United  States 
and  Germemy. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Germany  on 
constructed  value  (CV).  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A  and  financial  expense  figures 
used  to  compute  the  COP.  Consistent 
with  Section  773(e)(2)  of  the  Act.  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amounts  reported  in 
Clariant  International's  2001  financial 
statements.  The  petitioners'  calculation 
of  profit  was  based  on  operating  profit 
and  not  on  the  net  income  of  the 
German  PVA  producer.  Therefore,  for 
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initiation  purposes,  we  recalculated  the 
CV  profit  rate  to  include  non-operating 
items.  Because  this  calculatiop  resulted 
in  a  loss,  we  used  a  profit  rate  of  zero. 

The  Department  was  provided  with 
no  useful  information  by  the 
respondents  or  other  interested  parties 
and  is  aware  of  no  other  independent 
sources  of  information  that  would 
enable  us  to  further  corroborate  the 
margin  calculations  in  the  petition. 
Specifically,  we  attempted  to  locate 
both  home  market  prices  through 
publicly  available  sources  and  U.S. 
producer  costs  upon  which  CV  was 
based,  but  we  were  unable  to  do  so.  See 
the  Corroboration  Memo. 

It  is  worth  noting  that  the 
implementing  regulation  for  section  776 
of  the  Act  states,  "(t)he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstairce  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using 
secondary  information  in  question.  " 
See  19  CFR  351.308(d).  Additionally, 
the  SAA  specifically  states  that  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
need  not  prove  that  the  facts  available 
are  the  best  alternative  information." 
See  SAA  at  870. 

Therefore,  based  on  our  efforts, 
described  above,  to  corroborate 


information  contained  in  the  petition, 
and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
petitions  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this 
preliminary  determination. 

Accordingly,  in  selecting  AFA  with 
respect  to  Clariant  and  Kuraray  Europe, 
we  have  applied  the  margin  rate  of 
19.05  percent,  which  is  the  highest 
estimated  dumping  margin  set  forth  in 
the  notice  of  initiation.  See  Initiation 
Notice,  67  FR  at  61593. 

All  Others 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis,  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  "all 
others"  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  we  weight- 
average  margins  other  than  zero,  de 
minimis,  and  FA  margins  to  establish 
the  "all  others"  rate.  Where  the  data  do 
not  permit  weight-averaging  such  rates, 
the  SAA  provides  that  we  may  use  other 
reasonable  methods.  See  SAA  at  873. 
Because  the  petition  contained  two 


estimated  dumping  margins,  we  have 
used  these  two  estimated  dumping 
margins  to  create  an  "all  others"  rate 
based  on  a  simple  average.  Therefore, 
we  have  calculated  the  margin  of  10.75 
percent  as  the  "all  others"  rate.  See.  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Final 
Affirmative  Finding  of  Critical 
Circumstances:  Elastic  Rubber  Tape 
from  India,  64  FR\9123.  19124  [Apr. 
19.  1999). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Germany  entered,  or  withdrawn  from  ■ 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP.  as 
indicated  in  the  chart  below.  These  ' 
suspension  of  liquidation  instructions 
will  remain  ih  effect  until  further  notice.  ' 

The  weighted-average  dimiping 
margins  are  as  follows: 


Exporter/producer 


Clariant  GMBH 

Kuraray  Specialties  Europe 
AllOttiers 


Weighted-average  margin  (in 
percent) 


19.05 
19.05 
10.75 


Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  in  this  proceeding  in 
accordance  with  19  CFR  351.224(b). 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  oiu- 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  aifter  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  25  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Rebuttal  briefs  must 


be  filed  within  five  days  after  the 
deadline  for  submission  of  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  See  19 
CFR  351.309. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  argimients  raised  in  case 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230- 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 


hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR  351.310. 
We  will  make  our  final  determination 
no  later  than  75  days  after  the  date  of 
this  preliminary  determination, 
pursuant  to  section  735  (a)(1)  of  the  Act. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)oftheAct. 

Dated:  February  12.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  03-3994  Filed  2-18-03:  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  012303A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities;  Port 
of  Miami  Construction  Project  (Phase 
11) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  AdminisU'ation  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Army  Corps  of  Engineers- 
Jacksonville  District  (Corps)  for  an 
Incidental  Harassment  Authorization 
(IHA)  to  take  small  numbers  of  marine 
mammals,  by  harassment,  incidental  to 
deepening  the  Dodge-Lummus  Island 
Turning  Basin  in  Miami,  FL  (Turning 
Basin)  to  a  depth  of  44  ft  (13.41  m). 
Under  the  Marine  Mammal  Protection 
Act  (MMPA).  NMFS  is  requesting 
comments  on  its  proposal  to  issue  a  1- 
year  small  take  authorization,  to  the 
Corps  to  incidentally  take,  by 
harassment,  small  numbers  of 
bottlenose  dolphins  (Tursiops 
truncatus)  as  a  result  of  conducting  this 
activity. 

DATES:  Comments  and  information  must 
be  received  no  later  than  March  21. 
2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910^3225.  Comments  cannot  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  A  copy  of  the  application  may 
be  obtained  by  writing  to  this  address  or 
by  telephoning  the  contact  listed  here. 
Publications  referenced  in  this 
document  are  available  for  viewing,  by 
appointment  during  regular  business 
hours,  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hoilingshead.  NMFS.  (301) 
713-2322, ext 128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 


commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "an  impact  resulting  fi'om  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  ncluding,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  memimals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization.     , 

Summary  of  Request 

On  lune  24,  2002,  NMFS  received  a 
request  from  the  Corps  for  an  IHA  to 
take  bottlenose  dolphins  incidental  to 
deepening  the  Turning  Basin  in  the  Port 
of  Miami,  south  of  Dodge-Lummus 
Island.  The  Port  of  Miami  is  one  of  the 
major  terminal  complexes  in  Florida. 
The  majority  of  this  tonna:ge  is  high- 
value  general  cargo  transported  in 
trailers  and  containers.  The  Port  also 
accommodates  a  large  cruise  ship 
industry.  Development  has  primeirily 
centered  on  the  Luramus  Island 
terminal  and  container  complex 
facilities.  Expanding  and  deepening  the 
Turning  Basin  would  eliminate  the  need 


for  vessels  docked  at  Lummus  Island  to 
back  to  or  from  the  Fisher  Island 
Turning  Basin. 

Completion  of  the  dredging  project 
may  employ  a  hopper  dredge,  clamshell 
dredge,  cutterhead  dredge  and/or 
confined  blasting.  The  dredging  will 
remove  1 .4  million  cubic  yards  of  , 
material  from  an  area  1,500  ft  (457.2  m) 
in  diameter.  The  Corps  proposes  to 
dredge  the  Turning  Basin,  starting  in 
December  2002,  to  a  maximum  depth  of 
42  ft  (12.8  m)  plus  a  2  ft  (0.61  m) 
overdepth.  Material  removed  from  the 
dredging  will  be  placed  in  the  Miami 
Ocean  Dredged  Material  Disposal  Site. 

The  Corps  expects  the  contractor  will 
employ  underwater  dredging  and 
confined  blasting  to  construct  the 
project.  Blasting  has  the  potential  to 
have  adverse  impacts  on  bottlenose 
dolphins  inhabiting  the  area  near  the 
project.  While  the  Corps  does  not 
presently  have  a  blasting  plan  from  the 
contractor  which  will  specifically 
identify  the  number  of  holes  that  will  be 
drilled,  the  amount  of  explosives  that 
will  be  used  for  each  hole,  the  number 
of  blasts  per  day  (usually  no  more  than 
3/day)  or  the  number  of  days  the 
construction  is  anticipated  to  take  to 
complete,  the  Corps  has  forwarded  to 
NMFS  a  description  of  a  completed 
project  in  San  Juan  Harbor,  Puerto  Rico 
to  use  as  an  example.  For  that  project, 
the  maximum  weight  of  the  explosives 
used  for  each  event  was  375  lbs  (170  kg) 
and  the  contractors  detonated 
explosives  once  or  twice  daily  from  July 
16  to  September  9,  for  a  total  of  38 
individual  detonations.  Normal  practice 
is  for  each  charge  to  be  placed 
approximately  5-10  ft  (1.5-3  m)  deep 
depending  on  how  much  rock  needs  to 
be  broken  and  how  deep  a  depth  is 
sought.  The  charges  are  placed  in  the 
holes  and  tamped  with  rock.  Therefore, 
if  the  total  explosive  weight  needed  is 
375  lbs  (170  kg)  and  they  have  10  holes, 
they  would  average  37.5  lbs  (17.0  kgs)/ 
hole.  However,  a  more  likely  weight  for 
this  project  may  be  only  90  lbs  (41  kgs) 
and,  therefore,  9  lbs(4.1  kg)/hole.  Charge 
weight  and  other  determinations  are 
expected  to  be  made  by  the  Corps  and 
the  contractor  approximately  30-60 
days  prior  to  commencement  of  the 
construction  project.  Moreover,  because 
the  charge  weight  and  other  information 
is  not  presently  available,  NMFS  will 
require  the  Corps  provide  this 
information  to  NMFS,  including 
calculations  for  impact/mitigation 
ranges  (for  the  protection  of  marine 
mammals  and  sea  turtles  fi'om  injury), 
prior  to  commencing  work. 


Description  of  the  Marine  Mammals 
Afifected  by  the  Activity 

General  information  on  marine 
mammal  species  found  off  the  East 
Coast  of  the  United  States  can  be  foimd 
in  Waring  et  al.  (2001,  2002).  This  report 
is  available  at  the  following  location: 

http://www.nmfs.noaa.gov/prot_res/ 
PR2/Stock_Assessmen  t_Program/ 
sars.html. 

The  only  marine  mammal  species 
likely  to  be  found  in  the  Turning  Basin 
is  the  bottlenose  dolphin.  There  is  not 
currently  a  stock  assessment  available 
concerning  the  status  of  bottlenose 
dolphins  in  the  inshore  and  nearshore 
waters  off  south  Florida.  Additionally, 
while  neither  a  status  review  nor  peer- 
reviewed  reports  of  status  of  the 
Biscayne  Bay  bottlenose  dolphins  have 
been  published,  the  Southeast  Fisheries 
Science  Center,  NMFS,  is  currently 
working  on  this  report.  Preliminary 
information  indicates  a  documented 
population  of  159  bottlenose  dolphins 
residing  within  the  boundaries  of  the 
Biscayne  Bay  area.  A  total  of  146 
bottlenose  dolphins  have  been  resighted 
in  the  Port  of  Miami  area  at  least  one 
additional  time.  These  animals  were      ♦ 
often  sighted  within  or  transiting 
through  the  Port  of  Miami.  It  is  not 
known  whether  bottlenose  dolphins 
inhabit  the  Timiing  Basin  or  whether 
they  simply  use  the  area  as  a  transit  to 
North  Biscayne  Bay  or  offshore  via  the 
main  port  channel.  The  defined  stocks 
of  bottlenose  dolphins  that  reside 
closest  to  the  project  area,  therefore,  are 
the  western  North  Atlantic  coastal  and 
offshore  stocks  of  bottlenose  dolphins 
with  minimum  populations  estimated  to 
be  2,482  for  the  coastal  stock  and  24,897 
for  the  offshore  stock.  Additional 
assessment  information  for  these  two 
stocks  is  available  at  the  previously 
mentioned  URL. 

Potential  Effects  on  Marine  Manunals 

In  general,  potential  impacts  to 
marine  mammals  from  explosive 
detonations  could  include  both  lethal 
and  non-lethal  injury,  as  well  as  Level 
B  harassment.  Marine  mammals  may  be 
killed  or  injured  as  a  result  of  an 
explosive  detonation  due  to  the 
response  of  air  cavities  in  the  body, 
such  as  the  lungs  and  bubbles  in  the 
intestines.  Effects  are  more  likely  to  be 
most  severe  in  near  surface  waters 
where  the  reflected  shock  wave  creates 
a  region  of  negative  pressiu-e  called 
"cavitation." 

A  second  criterion  for  mortality  is  the 
onset  of  extensive  lung  hemorrhage. 
Extensive  lung  hemorrhage  is 
considered  debilitating  and  potentially 
fatal.  Suffocation  caused  by  lung 


hemorrhage  is  likely  to  be  the  major 
cause  of  marine  mammal  death  from 
imderwater  shock  waves.  The  estimated 
range  for  the  onset  of  extensive  limg 
hemorrhage  to  marine  mammeils  varies 
depending  upon  the  animal's  weight, 
with  the  smsJlest  mammals  having  the 
greatest  potential  hazard  ranee. 

NMFS  has  established  dual  criteria  for 
determining  non-lethal  injury  for 
explosives  as  the  peak  pressure  that  will 
result  in:  (1)  the  onset  of  slight  limg 
hemorrhage,  or  (2)  a  50-percent 
probability  level  for  a  rupture  of  the 
tympanic  membrane.  These  are  injuries 
from  which  animals  would  be  expected 
to  recover  on  their  own.  Finally,  NMFS 
has  established  dual  criteria  for  Level  B 
acoustic  harassment:  (1)  an  energy- 
based  TTS  criterion  of  182  dB  re  1 
uPa2-sec  cumulative  energy  flux  in  any 
1/3  octave  band  above  100  Hz  for 
odontocetes  (and  sea  tiulles)  derived 
from  experiments  with  bottlenose 
dolphins  (Ridgway  et  al,  1997; 
Schlundt  et  al,  2000);  and  (2)  12  psi 
peak  pressure  cited  by  Ketten  (1995)  as 
associated  with  a  safe  outer  limit  for 
minimal,  recoverable  auditory  trauma 
(i.e.,  TTS).  The  Level  B  Harassment 
zone  therefore  is  the  minimum  distance 
at  which  neither  criterion  is  exceeded. 

To  protect  endangered,  threatened 
and  protected  species  (manatees, 
dolphins,  sea  turtles),  the  following 
equations  have  been  proposed  by  the 
Corps  for  this  project  to  determine  zones 
for  injury  or  mortality  from  an  open 
water  explosion  and  to  assist  the  Corps 
in  establishing  mitigation  to  reduce 
impacts  to  the  lowest  level  practicable. 
These  equations  are  believed  to  be 
conservative  since  they  are  based  on 
unconfined  charges  and  the  proposed 
blasts  in  the  Turning  Basin  will  be 
confined  (stemmed)  charges.  The 
equations  are: 

Caution  Zone  radius  =  260  (lbs/ 
delay)  V3 

Safety  Zone  radius  =  520  (lbs/delay)  V3 
The  caution  zone  is  the  radius  from 
the  detonation  where  mortality  (but  not 
necessarily  injury),  \yould  not  occiu'  in 
an  open-water  blast  while  the  safety 
zone  is  the  approximate  distance  where 
non-serious  injury  (Level  A  harassment) 
is  unlikely  from  an  open-water 
explosion.  However,  even  though  single 
event  detonations  do  not  result  in 
behavioral  respoijgfe  by  marine 
mammals  (see  66  FR  22450,  May  3, 
2001),  there  is  a  possibility  that  other 
Level  B  harassment  (e.g.,  a  temporary 
shift  in  hearing  threshold)  could  occur 
at  greater  distances  than  provided  by 
these  safety  zones.  For  that  reason,  an 
IHA  is  warranted. 

In  the  Turning  Basin  or  any  area 
where  explosives  are  required  to  obtain 


channel  design  depth,  marine  mammal/ 
sea  turtle  protection  measures  will  be 
employed  by  the  Corps.  For  each 
explosive  charge,  the  Corp§  proposes 
that  detonation  will  not  occur  if  a 
marine  mammal  is  sighted  by  a 
dedicated  marine  mammal/sea  turtle 
observer  within  the  caution  zone,  a 
circular  area  around  the  detonation  site 
with  the  following  radius:  R  =  260(W)1/ 
3  (260  times  the  cube  root  of  the  weight 
of  the  explosive  charge  in  poimds) 
where:  R  =  radius  of  the  danger  zone  in 
ft;  W  =  weight  of  the  explosive  charge 
in  lbs).  Although  the  area  described  by 
the  above  equation  is  considered  to  be 
an  area  for  potential  mortality,  the  Corps 
believes  that  because  all  explosive 
charges  will  be  stemmed  (placed  in  a 
drilled  hole  and  tamped  with  rock),  the 
areas  for  potential  mortality  and  injury 
will  be  significantly  smaller  than  this 
area  and  therefore  it  is  imlikely  that 
even  non-serious  injury  would  occur  if 
monitoring  this  zone  is  effective.  (Since 
bottlenose  dolphins  are  commonly 
found  on  the  siuiace  of  the  water, 
implementation  of  a  mitigation/ 
monitoring  program  is  expected  by 
NMFS  to  be  close  to  100  percent 
effective). 

According  to  the  Corps,  bottlenose 
dolphins  and  other  marine  mammals 
have  not  been  documented  as  being 
directly  affected  by  dredging  activities 
and  therefore  the  Corps  does  not 
anticipate  any  incidental  harassment  of 
bottlenose  dolphins  by  dredging.  » 

Potential  Effects  on  Habitat 

The  Corps  expects  the  effects  on 
marine  manunal  habitat  to  be  minimal. 
The  bottom  of  the  basin  is  rock  and 
sand,  and  the  walls  of  the  Turning  Basin 
are  vertical  rock.  The  Corps  also 
believes  that  the  area  of  the  Turning 
Basin  may  not  be  suitable  habitat  for 
dolphins  in  Biscayne  Bay,  but  it  is  more 
likely  that  the  animals  use  the  area  to 
traverse  to  North  Biscayne  Bay  or 
offshore  via  the  main  port  channel.  In 
addition,  as  a  large  number  of  fish  are 
not  expected  to  perish  dm-ing  the 
detonations,  there  will  not  be  a 
significant  effect  on  dolphins'  food 
supply  (T.  Jordan,  pers.  comm.  2002). 

Mitigation  and  Monitoring 

The  Corps  proposes  to  implement 
mitigation  measures  and  a  monitoring 
program  that  will  establish  both  danger- 
and  caution-zone  radii  to  ensure  that 
bottlenose  dolphins  will  not  be  injured 
during  blasting  and  that  impacts  will  be 
at  the  lowest  level  practicable. 
Mitigation  measures  include:  (1) 
confining  the  explosives  in  a  hole  with 
drill  patterns  restricted  to  a  minimum  of 
8  ft  (2.44  m)  separatirai  from  any  other 
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loaded  hole;  (2)  restricting  the  hours  of 
detonation  from  2  hours  after  sunrise  to 
1  hr  before  sunset  to  ensure  adequate 
observation  of  marine  mammals  and  sea 
turtles  in  the  safety  zone;  (3)  staggering 
the  detonation  for  each  explosive  hole 
in  order  to  spread  the  explosive's  total 
overpressure  over  time,  which  in  turn 
will  reduce  the  danger  zone  radius;  (4) 
capping  the  hole  containing  explosives 
with  rock  in  order  to  reduce  the 
outward  potential  of  the  blast,  thereby 
reducing  the  chance  of  injuring  a 
dolphin  or  sea  turtle;  (5)  matching,  to 
the  extent  possible,  the  energy  needed 
in  the  "work  effort"  of  the  borehole  to 
the  rock  mass  to  minimize  excess  energy 
vented  into  the  water  column;  and  (6^ 
conducting  a  marine  mammal/sea  turtle 
watch  with  no  less  than  two  qualified 
observers  from  a  small  water  craft  and/ 
or  an  elevated  platform  on  the 
explosives  barge,  at  least  30  minutes 
before  and  continue  for  30  minutes  after 
each  detonation  to  ensure  that  there  are 
no  dolphins  or  sea  turtles  in  the  area  at 
the  time  of  detonation.  The  observer 
monitoring  program  will  take  place  in  a 
circular  area  at  least  three  times  the 
radius  of  the  above  described  caution/ 
safety  zone  (called  the  watch  zone).  Any 
marine  mammal(s)  in  the  danger  zone  or 
the  watch  zone  will  not  be  forced  to 
move  out  of  those  zones  by  human 
intervention.  Detonation  shall  not  occur 
until  the  animal(s)  move(s]  out  of  the 
danger  zone  on  its  own  volition. 
In  the  unlikely  event  a  marine 
mammal  or  marine  turtle  is  injured  or 
killed  during  blasting,  the  Contractor 
shall  immediately  notify  the  NMFS 
Regional  Office. 

Reporting 

The  Corps  would  like  to  have 
contractors  complete  the  proposed 
activities  in  no  more  than  24  months 
from  start  date.  Therefore,  NMFS  is 
proposing  to  issue  a  1-year  IHA  with 
the  possibility  for  renewal  upon 
application  from  the  Corps.  NMFS 
proposes  to  require  the  Corps  to  submit 
a  report  of  activities  120  days  before  the 
expiration  of  the  proposed  IHA  if  the 
Corps  plans  to  request  a  renewal  of  its 
IHA,  or  120  days  after  the  expiration  of 
the  IHA  if  a  renewal  is  not  being 
requested. 

Endangered  Species  Act 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  for  this 
activity.  Consultation  will  be  concluded 
upon  completion  of  the  comment  period 
and  consideration  of  those  comments 
prior  to  a  determination  on  issuance  of 
an  IHA. 


National  Environmental  Policy  Act 

In  accordance  with  section  6.01  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Administrative 
Order  216-6  (Environmental  Review- 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act,  May 
20,  1999),  NMFS  has  analyzed  both  the' 
context  and  intensity  of  this  action  and 
determined,  based  on  a  programmatic 
NEPA  assessment  conducted  on  the 
impact  of  NMFS'  rulemaking  for  the 
issuance  of  IHAs  (61  FR  15884;  April 
10,  1996);  the  Corps'  1989 
Environmental  Impact  Statement  and 
Feasibility  Report  for -the  Navigation 
Study  for  the  Miami  Harbor  Channel; 
and  the  contents,  results,  and  analyses 
of  the  Corps'  blasting  project,  will  not 
individually  or  cumulatively  result  in  a 
significant  impact  on  the  quality  of  the 
huTnan  environment  as  defined  in  40 
CFR  1508.27.  Therefore,  based  on  this 
analysis,  the  action  of  issuing  an  IHA 
governing  the  incidental  taking  df 
marine  mammals,  by  harassment  for  this 
activity  meets  the  definition  of  a 
"Categorical  Exclusion"  as  deHned 
under  NOAA  Administrative  Order 
216-6  and  is  exempted  from  further 
environmental  review. 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  as  described 
in  this  document,  should  result,  at 
worst,  in  the  temporary  modification  in 
behavior  by  bottlenose  dolphins.  While 
behavioral  modifications,  including 
temporarily  vacating  the  area,  may  be 
made  by  these  species  to  avoid  the 
resultant  visual  and  acoustic 
disturbance  from  dredging  and 
detonations,  this  action  is  expected  to 
have  a  negligible  impact  on  the  animals. 
In  addition,  no  take  by  injury  and/or 
death  is  anticipated,  and  harassment 
takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously  in  this  document. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to  the 
Corps  for  the  potential  harassment  of 
small  numbers  of  bottlenose  dolphins 
incidental  to  deepening  the  Dodge- 
Lummus  Island  Turning  Basin  in 
Miami,  FL  (Turning  Basin),  provided 
the  previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  activity  would  result  in  the 
harassment  of  only  small  numbers  of 
bottlenose  dolphins  and  will  have  no 
more  than  a  negligible  impact  on  this 
marine  mammal  stock. 


Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  February  12.  2003. 
Laurie  K.  Alien, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

(FR  Doc.  03-3989  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.011003C] 

Marine  Mammals;  File  No.  782-1438 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  (Rational  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  NMFS,  NOAA,  7600  Sand 
Point  Way,  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070,  (Dr.  Sue 
Moore,  Principal  Investigator  (PI))  has 
been  issued  an  amendment  to  scientific 
research  Permit  No.  782-1438. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)  586-7221;  fax  (907)  586-7249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.). 

Permit  No.  782-1438,  issued  on 
issued  on  May  8,  1998  (63  FR  27265) 
authorizes  the  National  Marine  Mammal 
Laboratory  to  take  various  large  and 


small  cetacean  species  through 
photographic  aerial  surveys  (Project  I); 
biopsy  sampling,  tagging  and  photo- 
identification  (Project  II);  small  cetacean 
species  and  pinnipeds  through  vessel 
surveys  (Project  III);  gray  whales 
through  biopsy  sampling,  tagging, 
photo-id  and  harassment  (Project  IV); 
and  beluga  whales  by  satellite-tagging, 
flipper  tagging,  VHF  radio/time  depth 
recorder(TDR)  suction  cup-tagging  and 
biopsy  sampling  (Projeci  V).  The 
amendment  increased  the  number  of 
accidental  mortalities  in  Project  V  to 
three  during  2003.  This  Project  will 
expire  September  30,  2003. 

Dated:  January  28,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-3991  Filed  2-18-03;  8:45  am] 
BILUNG  C006  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Electronic  Response  to  Office 
Action  and  Preliminary  Amendment 
Forms. 

Form  Numbeiis):  PTO  Form  1966  and 
PTO  Form  1957. 

Agency  Approval  Number:  0651- 

xxxx 

Type  of  Request:  New  collection. 
Burden:  6,258  hours  annually. 
Number  of  Respondents:  36,815 

responses  per  year. 

Avg.  Hours  Per  Response:  The  time 
needed  to  respond  to  the  response  to 
office  action  form  and  the  preliminary 
amendment  form  is  estimated  to  be  10 
minutes  each.  This  includes  time  to 
gather  the  necessary  information,  create 
the  documents,  and  submit.the 
completed  requests. 

Needs  and  Uses:  This  collection  of 
information  is  required  by  the 
Trademark  Act,  15  U.S.C.  1051  et.  seq., 
which  provides  for  the  Federal 
registration  of  trademarks,  service 
marks,  collective  trademarks  and  service 
marks,  collective  membership  marks, 
and  certification  marks.  Individuals  and 


businesses  who  use  their  marks,  or 
intend  to  use  their  marks,  in  commerce 
regulable  by  Congress,  may  file  an 
application  to  register  their  mark.  In 
some  cases,  the  USPTO  may  issue  Office 
Actions  requesting  missing  information, 
or  advising  applicants  of  the  refusal  to 
register  the  mark.  Applicants  may  also 
submit  additional  information 
volimtarily  by  providing  a  Preliminary 
Amendment.  The  USPTO  administers 
the  Trademark  Act  through  37  CFR  Part 
2,  which  contains  the  rules  that 
implement  the  Act. 

This  collection  of  information  is  a 
matter  of  public  record,  and  is  used  by 
the  public  for  a  variety  of  private 
business  purposes  related  to 
establishing  and  enforcing  trademark 

rights. 

Affected  Public:  Lidividuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
federal  Government;  aiul  state,  local  or 
tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
contacting  Susan  K.  Browm,  Records 
Officer,  Office  of  Data  Architecture  and 
Services,  Data  Administration  Division, 
USPTO,  Washington,  DC  20231,  by 
phone  at  703-308-7400,  or  by  e-mail  \o 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  March  21,  2003  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  11,  2003. 
Susan  K.  Bro%vii, 

Records  Officer,  USPTO,  Office  of  Data 
Architecture  and  Services.  Data 
Administration  Division. 
[FR  Doc.  03-3880  Filed  2-18-^3;  8:45  am] 


Grants  to  Local  Educational  Agencies 
(LEAs)."  This  notice  should  have 
requested  comments  within  the  30-day 
period  since  a  60-day  notice  was  already 
provided  for  this  program.  Interested 
persons  are  invited  to  submit  comments 
on  or  before  March  21,  2003.  The 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov. 

Dated:  February  12,  2003. 
John  D.  Tressler,  -^  ^^  ^ 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-3916  Filed  2-18-03;  8:45  am) 

BHXING  CODE  4000-01-P 


BILUNG  CODE  3510-16-P 


DEPARTMENT  OF  EDUCATION     ^ 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Correction  Notice/Change  of 
Conunent  Period. 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation     • 
Collection  Requests 

agency:  Department  of  Education. 

ACTION:  Correction  notice/change  of 
comment  period. 


summary:  On  January  31,  2003,  the 
Department  of  Education  published  a 
60-day  public  comment  period  notice  in 
the  Federal  Register  (Page  5004, 
Column  3)  for  the  information 
collection,  "Indian  Education  Formula 


summary:  On  February  12,  2003,  the 
Department  of  Education  published  a 
30-day  notice  in  the  February  12,  2003 
FederalTlegister  (Voliune  68,  Number 
29,  Page  7110)  for  the  Small  Business 
Innovation  Research  (SBIR)  Program 
Grant  Application.  The  notice  referred 
to  the  Phase  I  grant  application; 
however,  this  was  incorrect.  The  30-day 
notice  relates  to  the  Phase  II  grant 
application.  The  remaining  information 
of  that  notice  remains  the  same, 
including  the  public  comment  end  date 
of  March  14,  2003.  The  Leader, 
Regulatory  Infonnation  Management 
Group,  Office  of  the  Chief  Information 
Officer,  hereby  issues  a  correction 
notice  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  COMTACT:       ^ 

Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov. 

Dated:  February  12.  2003. 
John  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-3917  Filed  2-18-03;  8:45  am) 
BILUNG  CODE  400<>-01-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-20;  Low  Dose 
Radiation  Researcfi  Program — 
Biologicaily-Based  RIsIc  Modeling 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
participation  in  a  biologically-based  risk 
modeling  exercise,  for  the  purposes  of 
developing  and  evaluating  different 
modeling/prediction  strategies. 
Awardees  will  be  asked  to  develop 
individual  biologically-based  models 
incorporating  one  or  more  phenomena 
such  as  adaptive  response,  bystander 
effects,  genetic  susceptibility,  or 
genomic  instability.  A  central  aspect  of 
this  exercise  will  be  the  eventual 
modeling,  by  all  awardees,  of  an 
artificially  defined  biological  test  system 
or  archetype  having  a  set  of  biological 
characteristics  and  radiation-induced 
endpoints  for  which  exact  probability 
values  are  either  known  or  assigned. 
Please  review  the  Supplementary 
Information  and  Application  sections 
below  for  further  details. 
DATES:  Preapplications  (letters  of  intent) 
should  be  submitted  by  April  4,  2003. 
Formal  applications  are  due  4:30  p.m. 
EDT,  May  23,  2003.  in  order  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  Fiscal 
Year  2003. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  03-20,  should  be  sent  to 
Ms.  Joanne  Corcoran  by  E-mail: 
joanne.corcomn@science.  doe.gov,  with 
a  copy  to  Dr.  Noelle  Metting  at: 
noelle.metting@science.doe.gov. 

Formal  applications  referencing 
Program  Notice  03-20  must  be  sent 
electronically  by  an  authorized 
institutional  business  official  through 
DOE's  Industry  Interactive  Procurement 
System  (IIPS)  at:  http://e-center.doe.gov 
(see  also  http://www.sc.doe.gov/ 
production/ grants/ g^nts. html).  IIPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  the  Internet. 
In  order  to  submit  applications  through 
IIPS  your  business  official  will  need  to 
register  at  the  IIPS  website.  The  Office 
of  Science  will  include  attachments  as 
part  of  tbis  notice  that  provide  the 
appropriate  forms  in  PDF  fillable  format 
that  are  to  be  submitted  through  IIPS. 
Color  images  should  be  submitted  in 
IIPS  as  a  separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 


be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1 ,  Color 
image  2.  etc.  Questions  regarding  the 
operation  of  IIPS  may  be  E-mailed  to  the 
IIPS  Help  Desk  at: 

HelpDesk@pr.doe.gov,  or  you  may  call 
the  help  desk  at:  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  Science  at:  (301)  903-5212.  in 
order  to  gain  assistance  for  submission 
through  IIPS  or  to  receive  special 
approval  and  instruction  on  how  to 
submit  printed  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Noelle  Metting.  telephone:  (301)  903- 
8309,  E-mail: 

noelle.metting@science.doe.gov.  Office 
of  Biological  and  Environmental 
Research.  U.S.  Department  of  Energy, 
SC-72/Germantown  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
SUPPLEMENTARY  INFORMATION:  The  Low 
Dose  Radiation  Research  Program  has 
the  challenge  of  conducting  research 
that  can  be  used  to  inform  the 
development  of  future  national 
radiation  risk  policy  for  the  public  and 
the  workplace.  The  Program  has  focused 
on  quantifying  and  understanding  the 
mechanisms  of  molecular  and  cellular 
responses  to  low  dose  exposures  to 
radiation,  currently  0.1  Gy  (10  rads)  or 
less,  with  a  view  toward  tbe  lower 
doses.  Most  scientists  in  the  field  would 
agree  that  not  enough  is  yet  known 
about  the  biological  consequences  of 
low  dose  radiation  exposure  to  be  able 
to  completely  model  human  health  risk. 
However,  it  is  timely  to  begin  to 
systematically  evaluate  different 
approaches  for  modeling  the  diversity  of 
available  information  on  the  biological 
effects  of  low  dose  radiation  exposiu^. 

We  define  biologically-bas^d  risk 
models  as  mathematical  constructs  of 
the  key  biological  events  involved  in  tbe 
production  of  an  adverse  health  effect, 
e.g.,  cancer,  in  response  to  radiation 
across  a  range  of  doses  of  interest.  Such 
models  are  likely  to  describe  both 
stochastic  and  deterministic  variables 
that  range  from  probabilities  of  inducing 
key  molecular  events  such  as  cell  death, 
replication  or  specific  gene  expression, 
to  the  description  of  responses  at  the 
tissue  level  or  even  at  the  level  of  the 
entire  organism.  Mathematical 
predictors  or  estimators  of  radiation  risk 


should  ultimately  be  able  to  incorporate 
all  available  epidemiological  and 
experimental  information. 

In  this  solicitation,  applications  are 
sought  for  participation  in  an 
interactive,  biologically-based  risk 
modeling  exercise.  The  first  activity  for 
the  awardees  will  be  to  participate  in  an 
initial  Workshop  for  extensive 
discussions  with  experimental 
researchers  and  regulatory  scientists: 
Awardees  will  then  work  to  develop  a 
biologically-based  risk  model  that 
includes  one  or  more  characteristics 
important  to  low  dose  radiobiology. 

Concurrently,  awardees  will 
participate  in  one  or  more  workshops 
for  the  purpose  of  developing  an 
artificially  defined  biological  archetype. 
This  biological  archetype  will  become 
the  core  source  of  biological  data,  a 
biological  test  system  for  which  exact 
probability  values  are  either  known  or 
(temporarily)  assigned.  Quantitative 
information  to  be  defined  in  the 
biological  archetype  will  include 
definitions  (specific  probability  values 
or  ranges  as  a  function  of  dose)  for  such 
attributes  as: 

•  Amount  of  steady  state  endogenous 
DNA  damage 

•  Yield  of  radiation-induced  DNA 
damage  (specific  lesions) 

•  Efficiency  of  repair  of  radiation- 
induced  DNA  damage  for  specific 
lesions  (repair  capacity,  saturation  level, 
error  rate) 

•  Radiation-induced  gene  expression 

•  Radiation-induced  genomic 
instability 

•  Radiation-induced  bystander  effects 
(cell-cell  communication) 

•  Radiation-induced  adaptive 
responses 

•  Genetic  susceptibility — for  a 
population  of  individuals 

•  Current  epidemiological 
information 

•  Etc... 

The  biological  archetype  will 
eventually  be  modeled  by  each  funded 
awardee,  for  the  ultimate  purpose  of 
comparing  the  different  modeling/ 
prediction  strategies.  Please  note  that 
the  biological  archetype  will  be  a 
composite  of  what  is  presently 
established,  supplemented  where 
needed  by  best-guess,  made-up  data. 

The  long  term  goals  of  this  exercise 
are  the  following:  (1)  To  discover  which 
mechanistic  data  are  usable  and  which 
are  the  most  critical  inputs  for 
development  of  biologically-based 
models  to  predict  human  health  risks 
for  low  dose  exposures  (the  exercise 
thus  may  help  to  define  future 
experimental  research  needs);  and  (2)  to 
provide  new  insight  into  how  to 
extrapolate  between  different  levels  of 


biological  organization  (from  molecules 
to  cells  to  tissues  to  organisms)  and 
from  observations  in  vitro  to  biological 
responses  in  vivo. 

Applicants  should  demonstrate 
knowledge  of  and  expertise  in  risk 
modeling.  They  should  discuss  general 
strategies  for,  or  demonstrate  expertise 
in  the  use  of,  biological  mechanistic 
data  in  the  development  of  risk  models. 
Ideally,  the  application  should  exhibit 
some  familiarity  writh  relevant  radiation 
biology  literature,  but  prior  work  in  this 
field  is  not  a  prerequisite.  The  Project 
Description  must  contain  the  following: 

1.  A  proposal  to  develop  a 
biologically-based  model  taking  accoimt 
of  one  or  more  phenomena  such  as 
adaptive  response,  bystander  effects, 
genetic  susceptibility,  or  genomic 
instability.  A  hierarchical  scheme  may 
be  proposed  for  developing  a  series  of 
simple  to  complex  biologically-based 
risk  models  that  include  successively 
higher  numbers  of  biological 
parameters. 

2.  A  discussion  of  model  validation 
strategies,  as  well  as  a  general 
discussion  of  error  estimation  strategies, 
should  be  included.  (Of  great 
importance  will  be  the  determination  of 
how  much  error  can  be  tolerated  in  each 
of  the  critical  inputs.) 

3.  Briefly,  the  applicant's  ideas  on 
how  one  would  begin  to  design  a 
"biological  archetype"  that  coiUd  be 
used  to  compare  different  models. 
(What  type  of  biological  archetype 
woidd  be  most  useful  at  the  present 
time — single  cell,  cell  culture,  tissue, 
mouse,  man?  In  the  futxire?  Which 
characteristics  of  the  biological 
archetype  should  be  defined?  Which 
characteristics  are  known  at  the  present 
time?) 

Information  on  the  Low  Dose 
Radiation  Research  Program  can  be 
found  on  the  Web  site:  http:// 
lowdose.  tricity.  wsu.edu. 

Program  Funding:  It  is  anticipated 
that  up  to  $1,500,000  will  be  available 
for  approximately  8  two-year  awards, 
contingent  upon  the  availability  of 
funds.  Each  award  will  be  no  more  than 
$200,000,  total  costs  per  year.  If  the 
exercise  is  judged  productive  by 
administrative  review,  some  or  all   ' 
awards  may  be  extended  an  additional 
year. 

Merit  and  Relevance  Review: 
Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  tbe  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project. 


2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigators)  and  the  submitting 
institution. 

The  Application 

(Please  Note  Infonnation  Below  On  Page 
Limits) 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  Part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web: 
http://www.science.doe.gov/production/ 
gmnts/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  Advantage  of  providing  more 
text  in  their  applications  by  using  small 
type.  Small  tjrpe  may  also  make  it 
difficult  for  reviewers  to  read  the 
application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  Pages  should  be 
standard  8  V2"  x  11"  (or  metric  A4.  i.e., 
210  mm  X  297  mm).  Applications  must 
be  wrritten  in  English,  with  all  budgets 
in  U.S.  dollars. 

Applicants  are  asked  to  use  the 
following  ordered  format: 

•  Face  Page  (DOE  F  4650.2  (10-91)) 

•  Project  Abstract  Page;  single  page 
only,  should  contain  title,  PI  name,  and 
abstract  text 

•  Budget  page  for  the  one  year  project 
period  (using  DOE  F  4620.1) 

•  Budget  Explanation 


•  Project  Description;  ten  (10)  pages 
or  less.  The  application  should  contiun 
the  following: 

a.  A  proposal  to  develop  a 
biologically-based  model  taking  account 
of  one  or  more  phenomena  such  as 
adaptive  response,  bystander  effects, 
genetic  susceptibility,  or  genomic 
instability. 

b.  A  discussion  of  model  validation 
strategies,  as  well  as  a  general 
discussion  of  error  estimation  strategies, 
should  be  included. 

c.  Briefly,  the  applicant's  ideas  on 
how  one  would  design  a  biological 
archetype  that  could  be  used  to  compare 
different  models  (approximately  one 
page).. 

•  Literature  Cited 

•  Collaborative  Arrangements  (if 
applicable) 

•  Facilities  and  Resources 

•  Biographical  Sketches 

•  Ciurent  and  Pending  Support 

•  Letters  of  Collaboration  (if 
applicable) 

The  Office  of  Science,  as  part  of  its 
regulations,  requires  at  10  CFR  605.11(b) 
that  a  recipient  receiving  an  award  to 
perform  research  involving  recombinant 
DNA  molecules  and/or  organisms  and 
viruses  containing  recombinant  DNA 
molecules  shall  comply  with  the 
National  Institutes  of  Health 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules",  which  is 
available  via  the  Worid  Wide  Web  at: 
http://www.niehs.nih  .gov/odhsb/ 
biosafe/nih/rdna-apr98.pdf,  (59  FR 
34496,  July  5, 1994),  or  such  later 
revision  of  those  guidelines  as  may  be 
published  in  the  Federal  Register. 

DOE  requirements  for  reporting, 
protection  of  human  and  animal 
subjects  and  related  special  matters  can 
be  found  on  the  Worid  Wide  Web  at: 
http://www.science.doe.gov/production/ 

grants/Welfare.html. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  February  6, 
2003. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

IFR  Doc.  03-3939  Filed  2-18-03;  8:45  am) 
BUJNG  C006  6«50-01-P 
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action:  Notice  of  availability  of  a 
Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41757- 
0  entitled,  "Ground  Breaking  Innovative 
Technology  Concepts  For  Mining."  The 
Department  of  Energy  (DOE),  National 
Energy  Technology  Laboratory  (NETL) 
is  seeking  white  paper  applications  on 
behalf  of  the  Energy  Efficiency  and 
Renewable  Energy,  Mining  Industries  of 
the  Future  Program,  for  advanced 
concepts  that  span  the  mining  industry 
and  are  capable  of  revolutionizing  the 
industry  as  a  whole  or  for  discrete 
segments  as  regards  energy  intensity 
(i.e.  energy  used  to  achieve  a  unit 
output). 

DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  February  14,  2003.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://www.netI.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juliana  L.  Murray,  MS  921-107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochrans 
Mill  Road,  P.O.  Box  10940,  Pittsburgh. 
PA  15236-0940.  E-mail  Address: 
muiTay®netl. doe.gov.  Telephone 
Number:  412-386-4872. 

SUPPLEMENTARY  INFORMATWN:  The 
objective  of  this  solicitation  is  to 
support  the  stated  national  interests  by 
providing  seed  funding  for  development 
of  "revolutionary"  concepts  or  "unique" 
approaches  that  would  define  the 
direction  for  potential  future  research 
and  development  projects  that  address 
needs  that  broadly  fall  in  the  domestic 
mining  industry.  These  approaches 
should  represent  significant  departures 
from  existing  approaches,  not  simply 
incremental  improvements.  This 
solicitation  seeks  "out-of-the-box" 
thinking;  therefore,  mature  ideas,  past 
the  conceptual  stage,  are  not  eligible  for 
this  program.  Cost  sharing  is  not 
required  because  of  the  fundamental 
nature  of  the  requested  research  under 
this  solicitation,  but  the  DOE/NETL  will 
only  contribute  up  to  $50,000  per 
project  selected  for  award. 

DOE  has  identified  specific  mining 
industry  activities  where  energy 
efficiency  improvements  would  have 
the  most  significant  impact.  This 
solicitation  encourages  prospective 
concepts  to  be  developed  in  the 
following  areas: 


Area  of  Interest  1:  DE-PS26-  ' 
03NT41 757-1 

Energy  Efficient  Alternatives  to  Current 
Technologies  in  Materials  Handling 

Interests  include  energy  alternatives 
with  regard  to  energy  use  per  unit  of 
output  to  current  technologies  involving 
the  used  of  equipment  or  processes  to 
transport  ore  and  waste. 


Area  of  Interest  2: 
03NT41757-2 


DE-PS26- 


Energy  Efficient  Alternatives  to  Current 
Beneficiation  and  Processing 
Technologies,  Particularly  Crushing  and 
Grinding 

Interests  include  energy  alternatives 
with  regard  to  energy  use  per  unit  of 
output  to  current  technologies  using 
equipment  or  processes  to  crush,  grind, 
concentrate  and/or  separating  the  ore 
from  the  unwanted  material. 

Area  of  Interest  3:  DE-PS26- 
03NT41 757-3 

Mineral  Extraction  Processes  To  Reduce 
Downstream  Material  Handling  and 

Beneficiation  and  Processing 
Requirements;  Efficiency  Alternatives  to 
Pumping  in  Mining  Applications    ■ 

Interests  include  energy  alternatives 
to  mineral  processes  using  equipment  or 
processes  to  explore,  mine  and  process 
ore. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  UPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS.  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  February  6, 
2003. 

Dale  A.  Siciliano,  Director. 
Acquisition  and  Assistance  Division. 
IFR  Doc.  03-3938  Filed  2-18-03;  8:45  am) 
BILUNG  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Executive  Order  13272;  Consideration 
Of  Small  Entitles  In  Agency 
Rulemaking 

AGENCY:  Office  of  the  General  Counsel. 
Department  of  Energy. 

ACnON:  Notice  of  procedures  and 
policies. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  adopting  procedures  and 
policies  to  ensine  that  the  potential 
impacts  of  its  draft  rules  on  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations 
are  properly  considered  during  the 
rulemaking  process.  These  procedures 
and  policies,  which  are  published  for 
the  benefit  of  the  public,  also  are 
available  on  the  Office  of  General 
Counsel's  Web  site:  http:// 
www.gc.doe.gov. 

EFFECTIVE  DATE:  The  procedures  and 
policies  in  this  notice  are  effective 
February  19.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Bowers,  Office  of  the 
Assistant  General  Counsel  for 
Regulatory  Law,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  GC-74,  Washington,  DC  20585. 
(202)586-2902. 

SUPPL£MENTARY  INFORMATION:  On  August 
13.  2002,  President  Bush  issued 
Executive  Order  13272,  "Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking,"  67  FR  53461 
(Aug.  16.  2002).  E.O.  13272  generally 
calls  on  agencies  to  establish  procedures 
and  policies  to  promote  compliance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  More  specifically, 
section  3(a)  of  the  Executive  Order 
requires  all  Executive  agencies  to  "issue 
written  procedures  and  policies, 
consistent  with  the  Act,  to  ensure  that 
the  potential  impacts  of  agencies'  draft 
rules  on  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations  are  properly  considered 
during  the  rulemaking  process."  It  also 
requires  agencies  to  make  their 
procedures  and  policies  available  to  the 
public  through  the  Internet  or  other 
easily  accessible  means.  Section  3(b)  of 
the  Executive  Order  requires  agencies  to 
notify  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
("Office  of  Advocacy'-')  of  any  draft  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  notification  must  be  made 
either:,  (i)  When  the  agency  submits  a 
draft  rule  to  the  Office  of  Information 
and  Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  under 


Executive  Order  12866,  or  (ii)  if  review 
under  E.O.  12866  is  not  required,  at  a 
reasonable  time  prior  to  publication  of 
the  rule  in  the  Federal  Register.  Section 
3(c)  of  the  Executive  Order  provides  that 
the  agency  must  give  appropriate 
consideration  to  Office  of  Advocacy 
comments  on  a  draft  rule  and.  subject  to 
narrow  exceptions,  respond  in  the 
notice  of  final  rulemaking  to  any  written 
conunents  submitted  by  the  Office  of 
Advocacy  on  the  proposed  rule. 

The  procedures  and  policies  in  this 
notice  were  reviewed  by  the  Office  of 
Advocacy  pursuant  to  section  3(a)  of 
E.O.  13272.  and  the  Secretary  of  Energy 
has  approved  their  publication  in  the 
Federal  Register. 

Issued  in  Washington,  DC  on  February  12. 
2003. 

Lee  Libennan  Otis, 
General  Counsel. 

On  the  basis  of  the  foregoing,  DOE 
adopts  the  following  Procedures  and 
Policies: 

Department  of  Ener^  (DOE) 
Procedures  and  Policies  for 
Implementing  Executive  Order  13272; 
Consideration  of  Small  Entities  in 
Agency  Rulemaking 

I.  Purpose 

These  procediu«s  and  policies 
implement  Executive  Order  13272, 
"Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking,"  67  FR  53461 
(Aug.  16,  2002).  consistent  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  ("Act"). 

n.  Applicability 

These  procedures  and  policies,  which 
have  been  approved  by  the  Secretary  of 
Energy,  apply  to  the  development  of  any 
regulation  by  DOE  (including  by  the 
National  Nuclear  Security 
Administration)  that  is  subject  to  notice 
and  comment  rulemaking  under  section 
553  of  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553,  or  any  other  law. 
For  purposes  of  these  procedures  and 
policies,  the  Federal  Energy  Regulatory 
Commission  is  not  considered  to  be  part 
of  DOE. 


m.  Procedures  and  Policies 

1.  Prelinunary  Determination.  In 
developing  a  proposed  rule,  a  DOE 
program  office  must  determine  whether 
an  initial  regulatory  flexibility  analysis 
(KFA)  is  required  by  the  Act.  The  Act 
requires  an  agency  to  prepare  and  make 
available  for  public  comment  an  IRFA 
for  any  rule  subject  to  notice  and 
comment  requirements  (5  U.S.C.  603(a)). 
The  agency  must  prepare  a  final 
regulatory  flexibility  analysis  (FRFA)  for 
a  final  rule  (5  U.S.C.  604(a)).  However, 


the  Act  provides  that  these  analysis 
requirements  do  not  apply  if  the  head  of 
the  agency  certifies  that  the  rule  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (5  U.S.C. 
605(b)). 

To  make  the  foregoing 
determinations,  the  program  office  must 
conduct  a  preliminary  informal  analysis 
to  determine  if  there  is  any  impact  on 
small  entities  and  the  magnitude  of  any 
impacts.  The  preliminary  analysis  must 
be  sufficient  to  answer  the  following 
questions: 

a.  Does  the  Act  Apply? 

The  Act  applies  to  any  rule  subject  to 
notice  and  comment  rulemaking  under 
section  553  of  the  APA  or  any  other  law. 
including  notice  and  comment 
rulemaking  required  by  an  agency 
regulation.  Among  the  exemptions  frtjm 
the  APA's  notice  and  comment 
rulemaking  requirements  are  matters 
relating  to  agency  management  or 
personnel  ot  to  public  property,  loans, 
grants,  benefits,  or  contracts  (5  U.S.C. 
553(a)).  In  addition,  the  Act  does  not 
apply  to  rules  of  particular  applicability 
relating  to  rates,  wages,  corporate  or 
financial  structiues  or  reorganizations 
thereof,  prices,  facilities,  appliances, 
services  or  allowances  (see  definition  of 
"rule,"  5  U.S.C.  601(2)).  Although 
exempted  from  notice  and  comment 
requirements  under  the  APA,  certain 
rulemakings  involving  procurement 
contracts  are  subject  to  notice  and 
comment  requirements  imder  41  U.S.C. 
418b,  and  therefore  are  subject  to  the 
Act. 

If  a  rule  is  being  promulgated  in 
response  to  an  emergency  that  makes 
compliance  with  the  analysis 
requirements  of  the  Act  impracticable, 
DOE  may  delay  the  completion  of  a 
FRFA  for  a  period  of  up  to  180  days 
after  issuance  of  the  rule  (5  U.S.C.  608). 
If  a  FRFA  is  not  prepared  within  the 
180-day  period,  the  rule  wrill  lapse  and 
have  no  effect. 

Program  office  staff  should  direct 
questions  regarding  the  applicability  of 
the  Act  to  a  particular  rulemaking  or 
category  of  rulemaking  to  program 
counsel  at  DOE,  who  may  consult  the 
Assistant  General  Counsel  for 
Regidatory  Law. 

6.  What  Is  the  Applicable  Definition  of 
a  Small  Entity? 

The  Act  defines  three  categories  of 
small  entities:  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction." 

TTie  Act  defines  a  "small  business"  as 
having  the  same  meaning  as  "small 
business  concern"  imder  section  3  of 


the  Small  Business  Act  (5  U.S.C. 
601(3)).  Section  3  of  the  Small  Business 
Act  provides  that  a  small  business 
concern  includes  any  firm  that  is 
"independenUy  owned  and  operated" 
■and  is  "not  dominant  in  its  field  of 
operation"  (15  U.S.C.  632).  hi  addition, 
the  Small  Business  Administration 
(SBA),  as  authorized  by  section  3.  has     / 
developed  specific  size  standards  and 
related  regulations  (13  CFR  121.201) 
that  further  define  "small  business 
concern."  In  performing  regulatory 
flexibility  analyses.  DOE  program  staff 
must  use  SBA  size  standards  for 
determining  the  number  of  small 
businesses  that  would  be  affected  by  a 
proposed  rule  unless  an  alternative 
deffiiition  of  "small  business"  is 
adopted  following  procedures  required 
by  the  Act  (discussed  below).  The  SBA's 
size  standards  generally  are  based  on 
the  total  nimiber  erf  employees  or  on 
gross  annual  receipts  of  an  enterprise 
(including  affiliates).  Beginning  on 
October  1.  2000.  the  SBA  size  standards 
used  the  North  American  Industry 
Classification  System  (NAICS)  to 
categorize  businesses  on  an  industry-by- 
industry  basis.  Previously,  the  SBA  size 
standards  were  based  on  the  less- 
detailed  Standard  Industrial 
Classification  (SIC)  codes. 
The  Act  defines  a  "small 
organization"  as  any  not-for-profit 
enterprise  that  is  independenUy  owned 
and  operated  and  not  dominant  in  its 
field  (5  U.S.C.  601(4)).  The  Act  defines 
"small  governmental  jurisdiction"  as 
governments  of  cities,  counties,  towms. 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000  (5  U.S.C.  601(5)). 

If  an  agency  wishes  to  use  an 
'  alternative  definition  of  "small 
business,"  "small  organization,"  or 
"small  governmental  jurisdiction"  for 
purposes  of  its  actions  required  by  the 
Act,  it  must  consult  with  the  Office  of 
Advocacy  on  an  appropriate  alternative 
definition  and  publish  the  proposed 
alternative  definition  for  public 
comment  in  the  Federal  Register.  In 
addition,  if  an  agency  seeks  to  change 
the  definition  of  "small  business"  for 
rulemaking  piuposes  (i.e..  for  purposes 
of  determining  how  a  regulation  applies 
to  a  business  of  a  certain  size),  the 
agency  must  obtain  the  approval  of  the 
SBA  Administrator  using  the 
procedures  ouUined  in  the  Small 
Business  Act  [see  15  U.S.C. 
632(a)(2)(C)(i)-(ii))  and  in  SBA's 
regulations  (see  13  CFR  121.902(b)).  The 
Administrator's  approval  is  not 
required,  however,  if  a  different 
standard  is  specifically  authorized  by 
statute. 
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The  Office  of  Advocacy  can  assist 
program  office  staff  who  have  questions 
regarding  the  definitions  of  small 
entities  and  the  process  for  using 
alternative  definitions.  Program  staff 
with  such  questions  should  contact  the 
Office  of  Advocacy.  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington.  EX:  20416;  telephone  (202) 
205-6533.  In  addition,  these  definitions 
are  discussed  in  Chapter  1  of  the  Office 
of  Advocacy's  guide  for  complying  with 
the  Act,  entitled  The  Regulatory 
Flexibility  Act:  An  Implementation 
Guide  for  Federal  Agencies  ("Office  of 
Advocacy  Guide"),  which  is  available 
on  the  Office  of  Advocacy's  Internet  site 
at:  http://www.sba.gov/advo/. 

c.  What  Is  the  Preliminary  Assessment 
of  a  Proposed  Rule's  Economic  Impact 
Based  on  the  Size  and  Type  of  Entities 
Affected  and  the  Likely  Overall  Cost? 

After  defining  the  small  entities  that 
would  be  affected  by  a  proposed  rule, 
the  program  office  staff  must  gather  and 
consider  sufficient  information  for 
determining  whether  the  rule,  if 
promulgated,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  no 
"hard"  boundaries  for  the  terms 
"significant  economic  impact"  and 
"substantial  number"  of  small  entities. 
Significance  should  be  considered 
relative  to  the  size  of  the  small 
businesses,  the  size  of  competitors' 
businesses,  and  any  disparity  in  impact 
the  rule  might  have  on  small  businesses. 
It  may  be  appropriate  to  group  small 
businesses  and  other  small  entities  into 
more  than  one  category  for  purposes  of 
the  analysis.  The  Office  of  Advocacy 
Guide,  Chapter  1 ,  suggests  criteria  that 
mdy  be  used  to  determine  significance, 
including  the  percentage  of  revenue  or 
profits  affected  and  effect  on  the  ability 
of  firms  to  make  capital  investments. 
The  interpretation  of  "substantial 
number"  should  be  made  on  an  ' 
industry-specific  basis.  As  explained  in 
the  Office  of  Advocacy  Guide,  Chapter 
1,  the  absolute  number  of  small  entities 
required  to  meet  the  "substantial 
number"  test  may  vary  greatly 
depending  on  the  size  of  the  universe  of 
small  entities  within  a  particular 
economic  or  other  activity. 

The  level,  scope  and  complexity  of 
the  preliminary  analysis  under  the  Act 
also  will  vary  depending  on  the 
characteristics  and  composition  of  the 
industry  to  be  regulated  and  the  nature 
of  proposed  regulatory  requirements. 
For  example,  the  level  of  data  collection 
and  analysis  in  the  preliminary 
assessment  will  be  different  for:  (1)  A 
proposed  rule  to  establish  new  energy 
efficiency  standards  for  a  type  of  home 


appliance  (e.g.,  refrigerators  or 
furnaces),  and  (2)  a  procurement 
regulation  that  applies  principally  to 
DOE's  management  and  operating 
contractors  but  has  requirements  that 
flow  down  to  subcontractors,  some  of 
whom  may  be  small  entities.  In  the 
former  example  of  appliance  standards, 
a  fairly  rigorous  analysis  of  the 
economic  impact  on  small 
manufacturers  may  be  warranted 
because  new  energy  efficiency  standards 
often  impose  costs  on  all  manufacturers 
of  the  affected  products,  and 
competition  within  the  industry  may  be 
affected.  In  the  latter  procurement 
contract  example,  it  may  be  difficult  to 
estimate  the  number  of  small 
subcontractors  who  would  be  affected 
by  new  contract  requirements.  However, 
if  EMDE  is  contractually  obligated  to 
reimburse  contractors  for  the  cost  of 
complying  with  regulatory 
requirements,  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  small  entities.  Because  it  is  clear  that 
such  a  proposed  rule  would  not  have  an 
adverse  economic  impact,  there  is  no 
need  to  determine  the  exact  number  of 
small  contractors  that  might  be  affected 
by  the  proposed  new  requirements. 

d.  Is  There  Sufficient  Factual  Basis  for 
Concluding  That  the  Proposed  Rule 
Would  Not  Have  a  Significant  Economic 
Impact  on  a  Substantial  Number  of 
Small  Entities? 

The  Act  permits  the  head  of  the 
agency  to  forego  the  preparation  of  an 
IRFA  upon  a  written  certification  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
requires  certifications  to  be  supported 
by  a  "statement  of  factual  basis"  (5 
U.S.C.  605(b)).  At  a  minimum,  the 
statement  of  factual  basis  must  contain 
a  description  of  the  small  entities  that 
would  be  directly  affected  by  the 
proposed  rule  and  the  potential 
economic  impacts,  as  well  as  the 
program  office's  reasoning  and 
assumptions  underlying  the 
certification.  This  statement  will  be 
subject  to  public  comment,  which  will 
assure  either  that  the  certification  was 
not  erroneous,  or  that  erroneous 
certifications  are  corrected.  If  the 
program  office  is  uncertain  of  the 
impact  on  small  entities,  it  should 
consider:  (1)  Performing  an  IRFA  with 
the  available  data  and  information,  and 
(2)  soliciting  public  comment  on  the 
issue  of  impacts  on  small  entities.  Based 
on  information  obtained  during  the 
conunent  process,  the  program  office 
may  determine  that  a  sufficient  factual 
basis  exists  to  certify,  in  the  notice  of 
final  rulemaking,  that  the  rule  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Office  of  Advocacy  Guide, 
Chapter  1 ,  gives  examples  of  adequate 
and  inadequate  certifications.  One 
example  given  of  an  inadequate 
certification  is  an  agency  statement  that 
the  rule  would  not  have  a  significant 
economic  impact  on  small  entities 
because  they  would  not  be  subject  to 
any  requirements  not  applicable  to  large 
entities.  The  Office  of  Advocacy  filed 
comments  with  the  agency,  objecting  to 
the  certification  because  a  principal 
purpose  of  the  Act  was  to  address 
disproportionate  impacts  of  "one-size- 
fits-all"  regulations  on  small  entities. 
Therefore,  the  justification  that  the  same 
requirements  applied  to  both  small  and 
large  businesses  was  inadequate.  Other 
examples  of  inadequate  certifications 
referenced  in  the  Office  of  Advocacy 
Guide  involve  unsupported 
generalizations  that  were  inconsistent 
with  readily  available  factual 
information  about  the  small  entities  that 
would  be  regulated  by  a  proposed  rule. 

2.  The  Initial  Regulatory  Flexibility 
Analysis  and  Notification  to  Advocacy. 
If  an  IRFA  is  required,  the  DOE  program 
office  must  inform  the  Office  of  General 
Counsel  point  of  contact  for  the  Office 
of  Information  and  Regulatory  Affairs  in 
the  Office  of  Management  and  Budget 
(OIRA)  —  currenUy  the  Assistant 
General  Coimsel  for  Regulatory  Law — 
that  an  IRFA  is  being  prepared.  This 
notice  may  be  given  when  a  draft  notice 
of  proposed  rulemaking  is  submitted  to 
the  Office  of  General  Counsel  for 
review.  To  comply  with  the  notification 
r^uirement  in  section  3(b)  of  E.O. 
13272,  the  Office  of  General  Counsel 
point  of  contact  for  OERA  will  provide 
a  copy  of  the  draft  notice  of  proposed 
rulemaking  and  the  draft  IRFA  to  the 
Office  of  Advocacy  either  when:  (i)  The 
submission  is  made  to  OIRA  under  E.O. 
12866,  or  (ii)  if  review  imder  E.O.  12866 
is  not  required,  no  later  than  10 
business  days  before  the  notice  of 
proposed  nilemaking  is  published  in  the 
Federal  Register. 

The  IRFA,  or  a  sununary,  must  be 
included  in  the  Supplementary 
Information  portion  of  the  notice  of 
proposed  rulemaking.  The  IRFA  must 
describe  the  economic  impact  of  the 
proposed  rule  on  small  entities  that 
would  be  direcUy  affected  by  the 
proposed  rule.  Sections  603(b)  and  (c)  of 
the  Act  set  forth  the  elements  of  an 
IRFA.  Each  of  the  elements  is  discussed 
in  more  detail  in  Chapter  2  of  the  Office 
of  Advocacy  Guide.  Section  603(b) 
requires  that  the  IRFA  contain: 

•  Reasons  why  action  by  the.agency 
is  being  considered: 


•  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for.  the 
proposed  rule; 

•  A  description  of  and,  if  feasible,  an 
estimate  of  die  nxunber  of  small  entities 
to  which  the  proposed  rule  would 

apply; 

•  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  would 
be  subject  to  the  requirements  and  the 
type  of  professional  skills  needed  to 
comply;  and 

•  An  identification,  to  the  extent 
practicable,  of  all  federal  rules  that  may 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

Section  603(c)  of  the  Act  provides  that 
the  IRFA  also  must  contain: 

•  A  description  of  any  significant 
alternatives  to  the  proposed  rule  that 
would  minimize  the  economic  impact 
on  small  entities  while  accomplishing 
the  stated  objectives  of  the  applicable 
statutes;  and 

•  Consistent  with  applicable  statutes, 
a  discussion  of  significant  alternatives 
such  as:  (1)  Differing  compliance  or 
reporting  requirements  or  timetables  for 
small  entities;  (2)  the  clarification, 
consolidation  or  simplification  of 
compliance  and  reporting  requirements 
for  small  entities;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

To  estimate  the  number  of  small 
entities  to  which  the  proposed  rule 
would  apply,  DOE  program  staff  should 
identify  each  of  the  affected  classes  of 
small  businesses  according  to  its  NAICS 
code.  They  can  then  use  the  NAICS 
code  in  combination  with  U.S.  Census 
data  to  arrive  at  an  estimate  of  the 
number  of  entities  in  each  class.  To  help 
agencies  with  this  element  of  the  IRFA, 
the  Office  of  Advocacy  provides  a  full 
listing  of  NAICS  codes  along  with  the 
U.S.  Census  data  for  each  class  on  its 
web  page  (http://www.sba.gov/advo/ 
stats/us99_n6.pdf). 

The  Act  requires  the  IRFA  to  provide 
either  quantifiable  or  numerical 
estimates  of  the  impacts  of  a  proposed 
rule  and  alternatives  to  the  proposed 
rule,  although  more  general  descriptive 
statements  concerning  effects  may  be 
provided  if  quantification  is  not 
practicable  or  reliable  (5  U.S.C.  607). 
The  level  of  the  analysis  in  the  IRFA 
also  will  depend  on  such  factors  as  the 
quality  and  quantity  of  available 
information  and  the  anticipated  severity 
of  a  rule's  impacts  on  smaU  entities  that 
will  be  affected  by  the  rule.  Generally, 
the  agency  must  examine  the  costs  and 


other  economic  impacts  for  the  industry 
sectors  targeted  by  the  rule.  Impacts 
examined  may  include  economic 
viability  (including  closure), 
competitiveness,  productivity,  and 
employment.  The  analysis  should 
identify  cost  burdens  for  the  industry 
sector  and  for  the  individual  small 
entities  affected.  Costs  might  include 
engineering  and  hardware  acquisition, 
maintenance  and  operation,  employee 
skill  and  training,  and  administrative 
practices  (including  recordkeeping  and 
reporting).  The  results  of  the  analysis 
should  allow  interested  persons  to    . 
compare  the  impacts  of  regulatory 
alternatives  on  die  differing  sizes  and 
types  of  entities  targeted  or  affected  by 
the  rule.  The  results  should  enable 
direct  comparison  of  small  and  large 
entities  to  determine  the  degree  to 
which  the  alternatives  chosen 
disproportionately  affect  small  entities 
or  a  targeted  sector.  Fiuthermore,  the 
analysis  should  examine  whether  the 
alternatives  are  effectively  designed  to 
capture  benefits  to  the  public  and 
accomplish  the  purposes  of  the  statute 
authorizing  the  regulations. 

The  Act  provides  that  agencies  may 
prepare  regulatory  flexibility  analyses  in 
conjunction  with,  or  as  a  part  of,  any 
other  analysis  required  by  law  as  long 
as  the  Act's  requirements  are  met  (5 
U.S.C.  605(a)).  For  significant  regulatory 
actions  requiring  preparation  of  a 
regulatory  impact  analysis  under 
Executive  Order  12866,  the  IRFA  and 
the  regulatory  impact  analysis  may  be 
prepared  together.  Program  staff  must, 
however,  explicitly  explain  how  the 
requirements  of  the  Act  are  satisfied. 
The  DOE  program  office  also  must 
include  in  the  Supplementary 
Information  portion  of  the  notice  of 
proposed  rulemaking  a  summary  of  the 
actions  that  have  been  or  will  be  taken 
to  assure  that  small  entities  are  given  an 
opportunity  to  participate  in  the 
rulemaking.  Examples  of  the  techniques 
for  accomplishing  this  are  set  forth  in  5 
U.S.C.  609  and  include:  (1)  A  statement 
in  an  advance  notice  of  proposed 
rulemaking  alerting  small  entities  that 
the  rulem^dng  may  have  a  significant 
impact  on  them;  (2)  publication  of  the 
notice  of  proposed  rulemaking  in 
publications  likely  to  be  obtained  by 
small  entities;  (3)  direct  notification;  (4) 
conferences  or  workshops  targeted  to 
small  entities;  and 

(5)  modification  of  procedural  rules  to 
reduce  the  cost  or  complexity  of  small 
entity  participation  in  the  rulemaking. 
In  addition,  for  any  rulemaking  that  may 
significantly  or  uniquely  affect  small 
governments,  program  offices  must 
follow  DOE's  policy  on 
intergovernmental  consultation  under 


the  Unfunded  Mandates  Reform  Act  of 
1995.  See  Notice  of  Final  Statement  of 
Policy.  fr2  FR  12820  (March  19,  1997), 
which  is  posted  on  the  Office  of  General 
Counsel's  Web  site:  http:// 
www.gc.  doe.gov. 

Program  staff  may  obtain  additional 
guidance  on  how  to  prepare  an  IRFA 
from  the  .Office  of  Advocacy's  Internet 
site:  http:/ /www.sba.gov/advo/ .  Chapter 
2  of  the  Office  of  Advocacy  Guide  deals 
with  IRFAs. 

3.  Thd  Final  Regulatory  Flexibility 
Analysis.  A  FRFA  must  be  prepared  for 
any  final  rule  that  will  have  a  significant 
economic  iinpact  on  a  substantial 
number  of  small  entities  (5  U.S.C.  604). 
The  elements  of  the  FRFA  resemble,  but 
are  somewhat  different  than,  those  for 
an  IRFA.  Section  604(al(l)-(5)  of  the  Act 
requires  that  the  FRFA  include: 

•  A  succinct  statement  of  the  need 
for.  and  objectives  of,  the  rule; 

•  A  response  to  significant  issues 
raised  by  the  public  comments  in 
response  to  the  IRFA,  including  a 
statement  of  any  changes  made  in  the 
rule  as  result  of  public  comments; 

•  A  description  and  an  estimate  of  the 
number  of  small  entities  to  which  the 
rule  would  apply  or  an  explanation  of. 
why  no  such  estimate  is  provided; 

•  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  that  will  be  subject  to  the 
requirements  and  the  types  of 
professional  skills  needed  to  comply; 

and  : 

•  A  description  of  the  steps  taken  by 
the  agency  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  applicable  statutes, 
including  a  statement  of  the  factual, 
policy,  and  legal  reasons  for  selecting 
the  alternative  adopted  in  the  final  rule 
and  why  each  of  the  other  significant 
alternatives  to  the  rule  considered  by 
the  agency  was  rejected. 

In  addition,  section  3(c)  of  E.O.  132  72 
provides  that,  subject  to  narrow 
exceptions,  an  agency  must  respond  in 
the  notice  of  final  rulemaking  to  any 
written  comments  submitted  by  the 
Office  of  Advocacy  on  the  proposed 
rule. 

Section  604(b)  of  the  Act  provides 
that  an  agency  must  publish  the  FRFA. 
or  a  summary,  in  the  Federal  Register 
and  make  it  available  to  the  pubic.  In 
most  cases,  this  publication  will  be 
included  in  the  notice  of  final 
rulemaking.  An  agency  may  delay,  but 
not  waive,  the  completion  of  a  FRFA  for 
up  to  180  days  after  issuance  of  a  rule 
if  the  rule  is  being  promulgated  in 
response  to  an  emergency  that  makes 
compliance  with  the  Act  impracticable 
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(see  section  Ill.l.a.  of  these  Procedures 
and  Policies).  If  a  FRFA  is  not  prepared 
within  the  180-day  period,  the  rule  will 
lapse  and  have  no  effect. 

rV.  Legal  EfTect 

These  procedures  and  policies  are 
intended  only  to  improve  the  internal 
management  of  the  federal  government. 
They  do  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  in  equity,  against  the  Department 
of  Energy,  its  officers  or  employees,  any 
federal  agency  or  any  other  person. 

(FR  Doc.  03-3937  Filed  2-18-03:  8:45  am) 
MLUNO  COOe  64S0-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01  -388-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Amendment 

February  12.  2003. 

Take  notice  that  on  February  4,  2003.. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396.  . 
Houston.  Texas  77251-1396.  filed  in 
Docket  No.  CPOl-388-002.  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA).  as  amended, 
and  part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
amend  the  certificate  of  public 
convenience  and  necessity  granted  by 
the  Commission  by  order  issued 
February  14.  2002'in  Docket  No.  CPOl- 
388  authorizing  Transco's  Momentum 
Expansion  Project  (Momentum),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 

Transco  states  that  Momentum  is  an 
incremental  expansion  of  Transco's 
existing  pipeline  system  to  provide  new 
firm  transportation  capacity  to  serve 
increased  market  demand  in  the 
Southeastern  region  of  the  United 
States. 

Transco  states  that  the  purpose  of  this 
application  is  to  seek  Commission 
authorization  to  amend  the  Momentum 


certificate  to  enable  Transco  to:  (1) 
Reduce  the  overall  size  of  the  project 
from  358,898  dt/d  to  322.898  dt/d  to 
reflect  the  termination  of  two  shippers 
under  the  project  ai\d  the  partial 
replacement  of  such  shippers  with  two 
new  shippers  under  the  project.  (2) 
place  the  Momentum  facilities  into 
service  in  two  phases,  with  the  first 
phase  (Phase  I)  to  be  placed  into  service 
on  May  1.  2003.  and  the  second  phase 
(Phase  II)  to  be  placed  into  service  on 
May  1,  2004.  and  (3)  redesign  the 
recourse  rates  to  reflect  the  revised 
estimated  cost  of  the  project  and  the 
phased-in  construction  of  the  project. 

Transco  states  that  in  order  to  provide 
the  service  requested,  it  proposes  to 
downsize  the  firm  transportation 
capacity  to  be  created  under  Momentum , 
and  to  place  the  project  facilities  into 
service  in  two  phases.  The  Momentum 
facilities  as  amended  will  consist  of  the 
following: 

Phase  I  Facilities— 268.898  dt/d  of 
firm  transportation  capacity 
commencing  May  1.  2003.  (the  original 
in-service  date  for  Momentum): 

•  Magnolia  Loop.  2.03  miles  of  42- 
inch  diameter  pipeline  loop  fi-om 
milepost  632.89  on  Transco's  mainline 
in  Amite  County.  Mississippi  to 
milepost  634.85  on  Transco's  mainline 
in  Amite  County.  Mississippi 
(previously  authorized  as  6.63  miles  of 
42-inch  diameter  pipeline  loop  from 
milepost  632.89  to  milepost  639.44  in 
Pike  County.  Mississippi); 

•  Jones  Loop.  25.25  miles  of  48-inch 
diameter  pipeline  loop  from  milepost 
860.78  on  Transco's  mainline  in  Perry 
County.  Alabama  to  milepost  885.97  in 
Autauga  County,  Alabama  (previously 
authorized  as  25.38  miles  of  48-inch 
diameter  pipeline  loop  from  milepost 
860.78  to  milepost  886.12  in  Autauga 
County,  Alabama); 

•  Kellyton  Loop.  8.35  miles  of  42- 
inch  diameter  pipeline  loop  fi-om 
milepost  926.87  (the  discharge  side  of 
Compressor  Station  No.  105)  on 
Transco's  mainline  in  Coosa  County. 
Alabama  to  milepost  935.04  in  Coosa 
County,  Alabama  (previously  authorized 
as  19.01  miles  of  42-inch  diameter 
pipeline  loop  from  milepost  926.87  to 
milepost  945.64  in  Tallapoosa  County. 
Alabama;  a  portion  of  this  loop  is 
included  in  Phase  II); 

•  The  Bowman  Loop  and  the 
compression  related  facilities  at 
Compressor  Station  Nos.  90,  105,  130 
and  160  remain  as  originally  certificated 
in  the  February  14,  2002  order. 

Phase  II  Facilities— 54,000  dt/d  of 
firm  transportation  capacity 
commencing  May  1,  2004: 

•  Kellyton  Loop.  6.84  miles  of  42- 
inch  diameter  pipeline  loop  from 


milepost  935.04  on  Transco's  mainline 
in  Coosa  Coimty,  Alabama  to  milepost 
941.85  in  Tallapoosa  County,  Alabama 
(as  noted  above,  previously  authorized 
as  19.01  miles  of  42-inch  diameter 
pipeline  loop  from  milepost  926.87  on 
Transco's  mainline  in  Coosa  County, 
Alabama  to  milepost  945.64  in 
Tallapoosa  County,  Alabama;  a  portion 
of  this  loop  is  included  in  Phase  1). 

The  previously  authorized  Hale  Loop, 
consisting  of  5.55  miles  of  42-inch 
diameter  pipeline  loop  from  milepost 
767.38  on  Transco's  mainline  in  Clarke 
County,  Mississippi  to  milepost  772.80 
in  Clarke  County,  will  be  eliminated  in 
its  entirety. 

Transco  states  that  a  complete 
environmental  record  regarding  the 
Momentum  facilities  has  already  been 
developed  in  this  proceeding.  Since  no 
new  facilites  are  being  proposed  herein 
and  since  the  shortened  loops  described 
above  will  be  essentially  within  the 
"footprint"  of  the  originally  certificated 
loops,  Transco  states  that  this  requested 
ameiidment  will  reduce  the  overall 
environmental  impact  of  the  project. 
Relocated  loop  tie-ins  may  tcike 
additional  extra  work  space  at  a  new 
location  that  was  not  contemplated 
under  an  original,  longer  loop,  but  the 
inipact  will  be  minor. 

'Transco  states  that  it  estimates  the 
proposed  project,  as  amended,  will  cost 
approximately  $189  million.  As  a  result 
of  the  changes  to  the  estimated  cost  and 
billing  determinants  for  the  project  and 
the  phasing  of  the  facilities,  Transco 
proposes  to  revise  the  certificated  initial 
recourse  rates  for  the  firm  transportation 
sejvice  under  Momentum.  Transco 
requests  that  the  Commission  issue  an 
order  granting  these  requested 
authorizations  by  April  10,  2003,  to 
enable  Transco  to  place  the  Phase  I 
facilities  into  service  by  May  1,  2003  as 
requested  by  the  Phase  I  shippers. 

Any  questions  concerning  this 
application  may  be  directed  to  Tom 
Cempson,  Transcontinental  Gas  Pipe 
Line  Corporation,  P.  O.  Box  1396, 
Houston.  Texas  77251-1396,  at  (713) 
215-2080;  or  Scott  C.  Turkington, 
Director,  Rates  &  Regulatory,  or  Stephen 
A.  Hatridge,  Senior  Counsel, 
Transcontinental  Gas  Pipe  Line 
Corporation.  P.  O.  Box  1396,  Houston, 
Texas  77251-1396,  at  (713)  215-2312. 
In  addition,  Transco  states  that  it  has 
established  a  toll-free  telephone  number 
(1-866^241-1787)  so  parties  can  call 
with  questions  about  the  Momentum 
project. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 


should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Conunission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  die  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  segond  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  conunents  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conmients  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directiy  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii}  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commissfon  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  5,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-^004  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3410] 

Woods  LAlte  Hydro  Co.;  Notice  of 
Authorization  for  Continued  Project 
Operation 

February  12,  2003. 

On  April  30,  2001,  Woods  Lake  Hydro 
Co.,  licensee  for  the  Woods  Lake  Project 
No.  3410,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  3410  is  located  on  Lime 
Creek  in  Eagle  County,  Colorado. 

The  license  for  Project  No.  3410  was 
issued  for  a  period  ending  January  31, 
2003..  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  imtil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent,  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  3410 
is  issued  to  Woods  Lake  Hydro  Co.  for 
a  period  effective  Februiary  1,  2003., 
through  January  31,  2004,  or  imtil  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  Februjny  1, 
2004,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c).  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 


If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Woods  Lake  Hydro  Co.  is 
authorized  to  continue  operation  of  the 
Woods  Lake  Project  No.  3410  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4020  Filed  2-18-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-51-000,  et  al.] 

Laice  Benton  Power  Partners  LLC,  et  al. 
Electric  Rate  and  Corporate  Filings 

February  11.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Lake  Benton  Power  Partners  LLC, 
Storm  Lake  Power  Partners  n  LLC  and 
RP  Wind  LBI  LLC  RP  Wind  SLU  LLC 

(Docket  Nos.  EC03-51-eOO.  ER97-2904-005. 
and  ER99-1 228-003] 

Take  notice  that  on  February  5,  2003, 
RP  Wind  LBI  LLC  (LBI)  and  RP  Wind 
SLn  LLC  (SLU),  Lake  Benton  Power 
Partners  LLC  (Lake  Benton),  and  Storm 
Lake  II  Power  Partners  LLC  (Storm 
Lake),  and  together  with  lake  Benton, 
LBI,  and  SLII,  the  {Applicants),  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Conunission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  seeking 
authorization  for  LBI  and  SLII  to  acquire 
managing  member  interests  in  Lake 
Benton  and  Storm  Lake,  respectively.  In 
addition.  Lake  Benton  and  Storm  Lake 
gave  notice  of  the  change  in  status  that 
will  result  from  the  transaction 
described  in  the  application. 

Comment  Date:  February  26,  2003. 

2.  Ameren  Energy  Generating  Company 
and  Union  Electric  Company  d^/a 
AmerenUE 

[Docket  No.  EC03-53-O0O] 

Take  notice  that  on  February  5,  2003, 
Ameren  Energy  Generating  Company 
(AEG)  and  Union  Electric  Company  d/ 
b/a  AmerenUE  (collectively,  AEG  and 
AmerenUE  are  referred  to  as  Applicants) 
submitted  an  application  pursuant  to  - 
section  203  of  the  Federal  Powder  Act. 
and  part  33  of  the  Federal  Energy 
Regulatory  Commission  (Commission  or 
FERC)  regulations.  18  CFR  part  33.  for 
authorization  for  AEG  to  sell  and 
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transfer,  and  for  AmerenUE  to  purchase 
and  acquire,  certain  transmission 
facilities  currently  owned  by  AEG  that 
are  used  to  interconnect  AEC's 
Kinmundy,  Illinois  and  Pinckneyville, 
Illinois  generation  facilities  to  the 
Ameren  transmission  system.  This 
transaction  also  involves  the  sale  and 
transfer  of  the  Kinmundy  and 
Pinckneyville  generation  facilities  now 
owned  by  AEG  to  AmerenUE. 

Applicants  state  that  copies  of  this 
filing  have  been  served  on  all  affected 
state  commissions. 

Comment  Date:  February  26,  2003. 

3.  Citizens  Communications  Company, 
Tucson  Electric  Power  Company,  and 
UniSource  Energy  Corporation 

I  Docket  No.  ECO.'5-.'i4-«0()| 

Take  notice  that  on  February  7,  2003. 
Citizens  Communications  Company, 
Tucson  Electric  Power  Company,  and 
UniSource  Energy  Corporation  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Joint 
Application  for  the  Disposition  of 
Jurisdictional  Facilities  Under  Section 
203  of  the  Federal  Power  Act. 

As  further  described  in  the 
Application.  Citizens  proposes  to  sell, 
and  UniSource  Energy  proposes  to 
acquire,  the  operating  electric  and  gas 
utility  properties  of  Citizens  that  are 
located  in  Arizona.  Applicants  request 
that  the  Commission  find  that  the 
transaction  is  consistent  with  the  public 
interest  and  approve  the  transaction 
pursuant  to  Section  203  of  the  Federal 
Power  Act.  16  U.S.C.  §824b  (2000). 
Applicants  request  approval  of  the 
''  Transaction  by  no  later  than  May  30, 
2003,  to  permit  closing  of  the  proposed 
transaction  as  soon  as  possible 
thereafter. 

Comment  Date:  February  28,  2003. 

4.  The  Premcor  Refining  Group  Inc. 

Williams  Generating  Memphis,  L.L.C. 

lDo<:kel  Nos.  EC03-55-000  and  ER02-2421- 
001 1 

Take  notice  that  on  February  7,  2003, 
The  Premcor  Refining  Group  Inc. 
(Pr'tfmcor)  and  Williams  Generating 
Memphis,  L.L.C.  (Williams  Generating) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  Section  203 
of  the  Federal  Power  Act.  16  U.S.C. 
§  824b  (2000).  and  part  33  of  the 
Conimission's  regulations,  18  CFR  part 
33,  a  joint  application  for  authorization 
to  dispose  of  certain  jurisdictional 
facilities  in  connection  with  the 
purchase  of  the  Williams  Generating 
refinery  by  Premcor. 

Comment  Date:  February  27,  2003. 


5.  Sussex  Rural  Electric  Cooperative 

IDocitet  No.  EL0,3^9-000| 

Take  notice  that  on  January  27.  2003.. 
Sussex  Rural  Electric  Cooperative 
(Sussex)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
request  for  waiver  of  the  requirements  of 
Order  No.  888  and  Order  No.  889 
pursuant  to  18  CFR  35.28(d)  of  the 
Commission's  regulations.  Sussex  also 
requests  waiver  of  18  CFR  35.28(d)(ii)'s 
eo-day  notice  requirement.  Sussex's 
filing  is  available  for  public  inspection 
at  its  offices  in  Sussex.  New  Jersey. 

Comment  Date:  February  26.  2003. 

6.  Mountain  View  Power  Partners,  LLC 

[Docket  No.  ER01-751-O03| 

Take  notice  that  on  February  7,  2d03, 
Mountain  View  Power  Partners,  LLC 
(Mountain  View)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amended  market-based 
rate  tariff  and  a  code  of  conduct  to 
reflect  a  change  in  upstream  ownership, 
in  compliance  with  the  Commission's 
delegated  letter  order  on  January  24, 
2003,  as  amended  by  the  errata  issued 
on  January  30,  2003  in  the  above- 
referenced  proceeding. 

Mountain  View  requests  that  the 
Commission  make  the  amended  tari^ 
effective  as  of  January  31,  2003. 

Comment  Date:  February  28,  2003. 

7.  Quonset  Point  Cogen,  L.P. 

(Docket  No.  EKO2-26O77OOOI 

Take  notice  that  on  February  10,  2003, 
Quonset  Point  Cogen,  L.P.,  requests  to 
withdraw  its  Application  for  Market- 
Based  Rates,  Request  for  Expedited 
Consideration,  and  Requests  for  Notice 
Waiver  and  Blanket  Authority  filed  on 
September  27,  2002. 

Comment  Date:  March  3,  2003. 

8.  Quonset  Point  Cogen,  L.P. 

I  Docket  No.  ER0:i-6-O00  ER03-6-O011 

Take  notice  that  on  February  7,  2003, 
Quonset  Point  Cogen,  L.P.  and  PSEG 
Energy  Technologies  Inc.  (Applicants) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  request  to 
withdraw  a  Thermal  and  Electric  Energy 
Purchase  Agreement  filed  on  October  2, 
2002  in  this  docket.  Applicants  are 
requesting  that  this  Agreement  no 
longer  be  reviewed  fpr  approval  by  the 
Commission. 

Comment  Date:  February  28,  2003. 

9.  Sithe/Independence  Power  Partners, 
L.P. 

(Docket  No.  ER03-42-O01I 

Take  notice  that  on  February  6,  2003, 
Sithe/Independence  Power  Partners, 
L.P.  (Sithe  Independence)  submited 
revised  tariff  sheets  in  compliance  with 


the  Commission's  November  22.  2002 
order  in  Sithe/Independence  Power 
Partners,  L.P.,  101  FERC  §61,210  (2002). 
Sithe  Independence  is  filing  revisions  to 
its  FERC  Electric  Tariff  No.  1  and  its 
Original  Service  Agreement  Nos.  1  and 
2  to  reflect  an  effective  date  of  February 

I,  2003,  the  date  on  which  Sithe 
Independence  terminated  the  Qualifying 
Facility  status  of  its  1,060  MW  electric 
generating  facility  in  Oswego  County, 
New  York.  Sithe  Independence  is  also 
revising  its  FERC  Electric  Tariff  No.  1  to 
prohibit  both  sales  to  and  purchases 
from  its  affiliate  Portland  General 
Electric  Company  without  the 
Commission's  approval. 

Comment  Date:  February  27,  2003. 

10.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-303-001J 

Take  notice  that  on  February  6,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  corrections 
to  its  December  20,  2002  (the  December 
20  Filing),  filing  in  which  the  NYISO 
proposed  to  amend  its  demand  response 
programs.  The  filing  amended  a 
definition  submitted  in  the  December  20 
Filing. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Ser\'ice  Agreements  under  the  NYISO's 
Services  Tariff,  the  New  York  State 
Public  Services  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  February  27,  2003. 

II.  ConocoPhillips  Company 

(Docket  No.  ER03^28-001| 

Take  notice  that  on  February  10, 
2003.,  ConocoPhillips  Company 
(ConocoPhillips)  tendered  for  filing  an 
Amended  Notice  of  Succession 
pursuant  to  Section  35.16  of  the 
Commission's  Regulations.  As  a  result 
of  a  name  change,  ConocoPhillips  is 
Succeeding  by  merger  to  the  tariffs  and 
related  service  agreements  of  Conoco 
Inc.,  effective  December  31.  2002. 
Comment  Date:  March  3,  2003. 

12.  Centennial  Power,  Inc. 

(Docket  No.  ER03-509-0001 

Take  liotice  that  on  February  7,  2003, 
Centennial  Power,  Inc.  (Applicant) 
tendered  for  filing,  under  Section  205  of 
the  Federal  Power  Act,  a  request  for 
authorization  to  sell  electricity  at 
market-based  rates  under  its  proposed 
market-based  tariff. 

Comment  Date:  February  28,  2003.. 

13.  Delta  Energy  Center,  LLC 

(Docket  No.  ER03-510-000J 

Take  notice  that  on  February  7,  2003., 
Delta  Energy  Center,  LLC  (Delta)  filed  an 


unexecuted  Must-Run  Service 
Agreement  and  accompanying 
schedules  (RMR  Agreement)  between 
Delta  and  the  California  Independent 
System  Operator  Corporation  (ISO) 
setting  forth  the  rates,  terms  and 
conditions  under  which  Delta  proposes 
to  provide  reliability  must-nm  services 
to  the  ISO.  Delta  requested  expedited 
consideration  of  the  RMR  Agreement  by 
the  Commission. 
Comment  Date:  February  28,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make    . 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,  " 

Secretary. 

[PR  Doc.  03-4005  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit  (Competing). 

b.  Project  Nos.:  12308-000  and 
12358-000. 

c.  Dates  filed:  July  17,  2002  and 
August  21,  2002. 

d.  Applicants:  Universal  Electric 
Power  Corporation  and  Brandon  Road 
Hydro,  LLC. 

-e.  Name  and  Location  of  Projects:  The 
two  Brandon  Road  L&D  Hydroelectric 
Projects  are  proposed  to  be  located  on 
the  Des  Plaines  River  in  Will  County. 
Illinois,  and  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  existing 
Brandon  Road  Lock  &  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.§§  791(a)— «25(r). 

g.  Applicant  Contacts:  For  Universal: 
Mr.  Raymond  Helter,  Universal  Electric 
Power  Corporation,  1145  Highbrook 
Street.  Akron.  OH  44301.  (330)  535- 
7115.  For  Brandon  Road  Hydro,  LLC: 
Mr.  Brent  L.  Smith,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rides  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  o/Pro/ects;  Universal 
Electric  Power  Corp  (P-12308-000):  The 
proposed  nm-of-river  project  using  the 
existing  Corps'  Brandon  Road  Lock  and 
Dam  would  consist  of:  (1)  A  54-inch- 
diameter,  80-foot-long  steel  penstock, 
(2)  a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  3  MW,  (3)  a  14.7-kv 
transmission  line  approximately  1  mile 
long  in  length,  and  (4)  appurtenant 


facilities.  The  project  would  have  an 
aimual  generation  of  18  GWh. 

Brandon  Road  Hydro.  LLC  (P-1235&- 
000):  The  proposed  run-of-river  project 
using  the  existing  Corps'  Brandon  Road 
Lock  and  Dam  would  consist  of:  (1)  A 
156-inch-diameter,  50-foot-long 
concrete  penstock,  (2)  a  powerhouse 
containing  one  generating  unit  with  a 
total  installed  capacity  of  6.6  MW,  (3)  a 
25-kv  transmission  line  approximately  1 
mile  long  in  length,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  55.16  GWh. 

k.  Competing  Application:  Project  No. 
12315-000,  Date  Filed:  July  1,  2002. 
«  Comment  Due  Date:  December  8,  2002. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,'  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
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address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  3b  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance,  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
nsITERVE?^",  as  applicable,  and  die 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 


CFR  385.20qi(a)(l)(iii)  and  Uie 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-4007  Filed  2-18-03:  8:45  am) 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12320-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Peoria  L&D  Hydroelectric  Project  would 
be  located  on  the  Illinois  River  in  Peoria 
County,  Illinois.  The  project  would 
utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Peoria  Lock  &  Dam. 

f  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). . 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street. 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles.  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociiments  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resoiut:e  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
nm-of-river  project  using  the  existing 
Corps'  Peoria  Lock  &  Dam  would  consist 
of:  (1)  Foiu'  7-foot-diameter  50- foot-long 
steel  penstocks;  (2)  a  submersible 
powerhouse  containing  four  turbine/ 
generating  units  with  an  installed 
capacity  of  6.6  MW;  (3)  a  14.7  kv 
transmission  line  approximately  100 
feet  long;  and  (4)  appurtenant  facilities. 
The  project  would  have  an  annual 
generation  of  40  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  io  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
coaunent  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 


an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  UUe  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Conwuents:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A'copy  of  the  application  may  be 
obtained  by  agencies' direcUy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03^008  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  follovdng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12322-dOO. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Brookville  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the  East 
Fork  of  the  Whitewater  River  in 
Franklin  Coimty.  Indiana.  The  project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Brookville  Lake 
Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fi-om  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docmnents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
nm-of-river  project  using  the  existing 
Corps'  Brookville  Lake  Dam  would 
consist  of:  (1)  A  9-foot-diameter  220- 
foot-long  steel  penstock;  (2)  a 
powerhouse  containing  three  generating 
imits  with  an  installed  capacity  of  9 
MW;  (3)  a  14.7  kv  transmission  line 
approximately  400  feet  long;  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of  55 
GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport®ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 

above. 

I.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particidar  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Conunission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competirtg  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent" 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 


8000 


Federal  Register /Vol.  68,  No.  33 /Wednesday,  February  19.  2003 /Notices 


an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
ftocedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST^,  or  "MOTION  TO 
INTER  VENt",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 


site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.-One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-4009  Filed  2-18-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12334-000. 

c.  Date  filed:  August  1 3 ,  2002 . 

d.  /^pp/ica/jt.Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Demopolis  L&D  Hydroelectric  Project 
would  be  located  on  the  Tombigbee 
River  in  Marengo  County,  Alabama.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Demopolis 
Lock  &  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— «25(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street. 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating'to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Demopolis  Lock  and  Dam,  would 
consist  of:  (1)  A  new  powerhouse 
containing  several  turbine/generating 
units  with  a  total  installed  capacity  of 
23.7  megawatts,  (2)  the  penstock  (input) 
to  the  powerhouse,  (3)  a  12.7  or  14.7- 
kilovolt  transmission  line  cormecting  to 
an  existing  power  lin^,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  155  gigawatthoiu^. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
(vww./erc.govusing  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particulaT'application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
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an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 

The  term  of  the  proposed  preliminary 
permit  would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  ot  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nxmiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Feder^  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encoiu^ges 
electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4010  Filed  2-18-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  ^Te^xxaxtary 

Permit. 

b.  Project  No:  12344-000. 

c.  Date  Filed:  August  21,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:].  Edwards  Roush 
Lake  Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  at  the  U.S.  Army 
Corps  of  Engineers'  existing  J.  Edwards 
Roush  Lake  Dam,  on  the  Wabash  River 
in  Huntington  Coimty,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Rajmaond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akroti.  OH  44301.  (330)  535-7715. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procediu^  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12294-000,  Date  Filed:  July  5,  2002, 
Comment  Due  Date:  November  25,  2002. 

1.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  J. 
Edwards  Roush  Lake  Dam,  would 
consist  of:  (1)  one  50-foot-long,  78-inch- 
diameter  steel  penstock,  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
2.3  megawatts,  (3)  a  4  mile-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4)  • 
appurtenemt  facilities.  The  project   ■     ~ 
would  have  an  average  annual 
generation  of  14  gigawatthours. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
•  Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Competing  Applications — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION" 
COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Compliance  and  Administration, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4011  Filed  2-18-03;  8:45  ami 

WLUNO  COOe  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12366-000. 

c.  Date  filed:  September  13.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Dequeen  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the  Rolling 
Fork  River  in  Sevier  County,  Arkansas. 
The  project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Dequeen 
Lake  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles.  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  horn  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resoiut:e  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Dequeen  Lake  Dam,  would  consist  of: 
(1)  one  50- foot-long,  6- foot-diameter 
steel  penstock,  (2)  a  powerhouse 
containing  one  generating  unit  with  a 
total  installed  capacity  of  1.8  megawatts, 
(3)  a  300-foot-long.  14.7-kilovolt 
transmission  line  cormecting  to  an 
existing  power  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  1 1 
gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  ntimber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Cemmission  on  or  before  the        ' 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conunission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
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of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4012  Filed  2-18-03;  8:45  am) 

BHXING  CODE  «n7-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission     ' 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12382-000. 

c.  Date  filed:  October  1.  2002. 

~  d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Fulton  L&D  Hydroelectric  Project  would 
be  located  on  the  Tombigbee  River  in 
Itawamba  Coimty,  Mississippi.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Fulton  Lock 
and  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(rj. 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles.  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  thie  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  dam, 
would  consist  of:  (1)  a  300-foot-long.  6- 
foot-diameter  steel  penstock.  (2)  a 
powerhouse  containing  one  generating 
unit  with  a  total  installed  capacity  of 
1.125  megawatts.  (3)  a  300-foot-long. 
14.7-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
and  (4)  appurtenant  facilities.  The 
project  woulJhave  an  average  annual 
generation  of  7  gigawatthours.  k.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above.  , 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  4nd  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  xmder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  envirorunental 
.impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
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of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
oiily  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electroaic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  03-4013  Filed  2-18-03;  8:45  ami 

BILUNO  COOC  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12.2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12384-000. 

c.  Date /i/ed:  October  3.  2002. 

d.  Applicant:  Universal  Electric 
PoVver  Corporation. 

e.  Name  and  Location  of  Project:  The 
Emmett  Sanders  L&D  #4  Hydroelectric 
Project  would  be  located  on  the 
Arkansas  River  in  Jefferson,  Arkansas. 
The  project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Emmett 
Sanders  Lock  &  Dam  #4. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles.  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Emmett  Sanders  Lock  &Dam  #4,  would 
consist  of:  (1)  Fourteen  40- foot-long, 
114-inch-diameter  steel  penstocks.  (2)  a 
powerhouse  containing  fourteen 
generating  units  with  a  total  installed 
capacity  of  27  megawatts,  (3)  a  1000- 
foot-long,  14.7-kilovolt  transmission 
line  connecting  to  an  existing  power 
line,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  166  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY.  . 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  PreUminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
pariicular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit  ■ 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviromnental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
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of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFT?  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  «f  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18     ■ 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
.  and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 


Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4014  Filed  2-18-03;  8:45  ami 

BILLING  CODE  StW-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003.  ' 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12391-000. 

c.  Date /i7ed:  October  17,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation 

e.  Name  and  Location  of  Project:  The 
Dillon  Dam  Hydroelectric  Project  would 
be  located  on  the  Licking  River  in 
Muskingum  Coimty,  Ohio.  The  project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Dillon  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lyim  R.  Miles,  (202) 
502-6763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fit>m  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  "The  proposed 
project,  using  the  Corps'  existing  Dillon 
Dam,  would  consist  of:  (1)  one  50-foot- 
long,  8-foot-diameter  steel  penstock,  (2) 
a  powerhouse  containing  one  generating 
unit  with  a  total  installed  capacity  of 
1.59  megawatts,  (3)  a  300-foot-long, 
14.7-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  9.7  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary'  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(bJ  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 
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p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified  . 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST '■,  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
ofany  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary.  , 

|FR  Doc.  03-4015  Filed  2-18-03:  8:45  ami 

BILUNO  CODE  S717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 


Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

V 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12401-000. 

c.  Date  Filed:  October  31,  2002. 

d.  Applicant:  North  Texas  Municipal 
Water  District. 

e.  Name  of  Project:  Lavon  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  at  the  U.S.  Army 
Corps  of  Engineers'  existing  Lake  Lavon 
Dam.  on  the  East  Fork  of  the  Trinity 
River  in  Collin  County,  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James 
Parks,  North  Texas  Municipal  Water 
District,  505  E.  Brown  Street,  P.O.  Box 
2408,  Wylie,  TX  75098,  (972)  442-5405. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12233-000,  Date  Filed :]une  17,  2002, 
Comment  Due  Date:  October  2,  2002. 

1.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Lake 
Lavon  Dam,  would  consist  of:  (1)  one 
200-foot-long,  84-inch-diameter  steel 
penstock.  (2)  a  powerhouse  containing 
one  generating  unit  with  a  total  installed 
capacity  of  1.8  megawatts,  (3)  a  mile- 
lotag,  25-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  7.2  gigawatthours. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Competing  Applications — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICA^nON", 
"COMPETING  APPLICATION", 
'PROTEST  ",  or  "MOTION  TO 
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INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Compliance  and  Administration, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4016  Filed  2-18-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 2407-000. 

c.  Date  filed:  October  31,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Sardis  Dam  Hydroelectric  Project  would 
be  located  on  the  Little  Tallahatchie 
River  in  Panola  County,  Mississippi. 
The  project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Sardis  Dam. 


f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contqct:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resoiux;e  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Sardis 
Dam,  would  consist  of:  (1)  Two  80-foot- 
long,  8-foot-diameter  steel  penstocks,  (2) 
a  powerhouse  containing  six  generating 
units  with  a  total  installed  capacity  of 
15.75  megawatts,  (3)  a  V2  mile-long, 
14.7-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  97  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
urww. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also     ' 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  subniit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Competing  Development 
Application — Any  qualified 
,  development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering ' 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the-specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
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Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-4017  Filed  2-18-0.3;  8:45  am) 

BILUNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12422-000. 

c.  Date  filed:  November  25,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Francis  E.  Walter  Dam  Hydroelectric 
Project  would  be  located  on  the  Lehigh 
River  in  Luzerene  County, 
Pennsylvania.  The  project  would  utilize 
the  U.S.  Army  Corps  of  Engineers' 
existing  Francis  E.  Walter  Dam. 


f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Milqs,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Francis  E.  Walter  Dam.  would  consist 
of:  (1)  Five  50-foot-long,  9-foot-diameter 
steel  penstocks,  (2)  a  powerhouse 
containing  five  turbine/generating  units, 
with  a  total  installed  capacity  of  10.3 
megawatts,  (3)  a  300-foot-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  63  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  ForTTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  Application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Competing  Development. 
Application— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
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Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatojy  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  pf  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4018  Filed  2-18-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12427-000. 

c.  Date  filed:  December  17,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Kentucky  L&D  #  1  Hydroelectric  Project 
would  be  located  on  the  Kentucky  River 
in  Carroll  County,  Kentucky.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Kentucky 
Lock  &  Dam  #  1. 


f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Lynn  R.  Miles,  (202) 
502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project  The  proposed 
project,  using  the  Corps'  existing 
Kentucky  Lock  and  Dam,  would  consist 
of:  (1)  Three  50-foot-long,  8-foot- 
diameter  steel  penstocks,  (2)  a 
powerhouse  containing  three  turbine/ 
generating  units  with  a  total  installed 
capacity  of  3  megawatts,  (3)  a  200-foot- 
long,  14.7-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
'and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  18  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number     v 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 

3676  or  e-mail  

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  • 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  miist  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on- the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analyisis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procediu^,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a ' 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MO'HON  TO 
INTERVENE",  as  applicable,  and  the 
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Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link..The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

jFR  Doc.  03-4019  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

February  13,  2003. 

The  following  Notice  of  Meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-^09).  5  U.S.C  552B: 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission. 

DATE  AND  TIME:  February  20.  2003,  10:00 

a.m. 

PLACE:  Room  2C,  888  First  Street.  NE. 

Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 
*  Note — Items  Listed  on  The  Agenda 
May  Be  Deleted  Without  Further  Notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas.  Secretary.  Telephone 
(202)  502-8400,  For  a  Recording  Listing 


Items  Stricken  From  or  Added  to  the 
Meeting,  call  (202)  502-8627.X 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  Agenda; 
However,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

819TH— Meeting  February  20,  2003,  Regular 
Meeting  10:00  a.m. 

Administrative  Agenda 

A-1. 
Docket*  AD02-1.  000,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7,  000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 

Markets,  Tariffs  and  Rates— Electric 

E-l. 
Docket*  EL03-36,  000,  D.E.  Shaw  Plasma 
Power,  L.L.C. 
E-2. 
Docket*  EC03-30.  000.  Illinois  Power 
Company,  Illinois  Electric  Transmission 
Com(>any,  LLC  and  Trans-Elect,  Inc. 
Other*s  ER03-284,  000.  Illinois  Power 
Company.  Illinois  Electric  Transmission 
Company,  LLC  and  Trans-Elect,  Inc. 
E-3. 
Docket*  EC03-40.  000,  ITC  Holdings 
Corporation.  ITC  Holdings  Limited 
Partnership.  International  Transmission 
Company,  DTE  Energy  Company  and 
Detroit  Edison  Company 
Other*s  ER03-343.  000,  ITC  Holdings 
Corporation,  ITC  Holdings  Limited 
Partnership,  International  Transmission 
Company,  DTE  Energy  Company  and 
Detroit  Edison  Company 
E-4. 

Docket*  ER98-1438.  014.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other*s  EC98-24, 008.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
EROl-479.  0O4,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
E-5. 
Docket*  EL03-35,  000.  Midwest 
Independent  Transmission  System 
Operator.  Inc.  i 

E-6. 

Omitted 
E-7. 
Docket*  ER03-332.  000,  PJM 
Interconnection  L.L.C. 
E-8. 

Docket*  ES02-51,  000.  Westar  Energy,  Inc. 
E-9. 

Omitted 
E-10. 
Docket*  ER03-338,  000,  Southern 
California  Edison  Company 
E-11. 
Docket*  ER03-184,  000,  Geysers  Power 

Company,  LLC 
Other*s  ER03-184,  001.  Geysers  Power 
Company,  LLC 
E-l  2. 
Omitted 


E-13. 

Omitted 
E-14. 
Docket*  ER03-379,  000,  Southern 
Company  Services,  Inc. 
E-15. 
Docket*  ER03-402,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-16. 

Omitted 
E-l  7. 
Docket*  ER03-312,  000,  Pacific  Gas  and 
Electric  Company 
E-18. 

Docket*  ER03-366,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other*s  ER03-368,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-l  9. 
Docket*  ER03-358,  000,  Pacific  Gas  and 
Electric  Company 
E-20. 

Omitted 
E-21. 

Omitted 
E-22. 
Docket*  EROl-3001,  004,  New  York 
Independent  System  Operator,  Inc. 
B-23. 
Docket*  EROl-2189,  004,  Mid-Continent 

Area  Power  Pool 
Other*s  EROl-2322,  001,  Mid-Continent 

Area  Power  Pool 
EROl-3003,  003,  Mid-Continent  Area 

Power  Pool 
EROl-3004,  001,  Mid-Continent  Area 

Power  Pool 
ER02-112,  003,  Mid-Continent  Area  Power 
Pool 
E-24. 
Docket*  ER02-2234.  005.  California  Power 

Exchange  Corporation 
Other*s  ER02-2234.  006.  California  Power 

Exchange  Corporation 
ER02-2234,  007,  California  Power 

Exchange  Corporation 
ER03-139,  001,  California  Power  Exchange 

Corporation 
ER03-139,  002,  California  Power  Exchange 
Corporation 
E-25. 

Docket*  ER02-2008,  002,  Duke  Energy 
Corporation 
E-26. 
Docket*  ER02-2313,  000,  Southwestern 
Electric  Power  Company 
E-27. 
Docket*  EC03-24,  000,  Idaho  Power 

Company  and  IDACORP  Energy,  L.P. 
Other*s  EC03-33,  000,  Idaho  Power 

Company  and  IDACORP  Energy,  L.P. 
EC03-34,  000,  Idaho  Power  Company  and 

IDACORP  Energy,  L.P. 
EC03-38,  000,  Idaho  Power  Company  and 
IDACORP  Energy,  L.P. 
E-28. 

Omitted 
E-29. 

Omitted 
E-30. 
Docket*  ER02-1069,  001,  Entergy  Services, 
'    Inc. 

Other*s  EL02-88,  000,  Wrightsville  Power 
Facility,  L.L.C.  v.  Entergy  Arkansas,  Inc. 
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ER02-1069,  002,  Entergy  Services,  Inc. 
ER02-1151, 001,  Entergy  Arkansas,  Inc. 
ER02-1151,  002,  Entergy  Arkansas,  Inc. 
ER02-1472,  001,  Entergy  Gulf  States,  Inc. 
ER02-1472,  002,  Entergy  Gulf  States,  Inc. 
E-31. 

Omitted 
E-32. 
Docket*  EL02-73, 001,  Access  Energy 
Cooperative 
E-33. 
Docket*  ER02-2220,  001,  Southern 

Company  Services,  Inc. 
Other#s  ER02-2220,  002,  Southern 

Company  Services,  Inc. 
E-34. 

Docket*  ER98-3760,  006,  California 
Independent  System  Operator 
Corporation 
Other*s  EC96-19,  057,  Pacific  Gas  and 
Electric  Company,  San  Diego  Gas  & 
Electric  Company  and  Southern 
California  Edison  Company 
ER96-1663,  060,  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  &  Electric 
Company  and  Southern  California 
Edison  Company  ° 
E-35. 

Omitted 
E-36. 

Docket*  ER02-2420,  001,  Midwest 
Independent  Transmission  System 
Operator,  Inc 
E-37. 

Omitted 
E-38. 

Omitted 
E-39. 
Docket*  TX96-2,  007,  City  of  College 
Station.  Texas 
E-40. 
Docket*  ER02-2126,  004,  Consolidated 
Edison  Company  of  New  York,  Inc. 
E-41. 
Docket*  ELOO-89,  001.  Southern  California 
Edison  Company 
E^2. 
Docket*  NjOO-7,  000,  Basin  Electric  Power 

Cooperative,  Inc. 
Other#s  NJOO-7, 001,  Basin  Electric  Power 

Coof)erative,  Inc. 
NJOl-6,  000,  Basin  Electric  Power 

Cooperative,  Inc. 
NJOl-6,  001,  Basin  Electric  Power 

Cooperative,  Inc. 
NjOl-8,  000,  Basin  Electric  Power 

Cooperative,  Inc. 
NJOl-8,  001,  Basin  Electric  Power 
Cooperative,  Inc. 
E-43.  • 

Omitted 
E-44. 
Docket*  EL03-32, 000,  Illinois  Power 
Company 
E-45. 

Omitted 
E-46. 

Docket*  EL03-28,  000,  Town  of 
Wallingford,  Connecticut  Department  of 
Public  Utilities,  Electric  Division  and 
Connecticut  Municipal  Electric  Energy 
Cooperative  v.  Connecticut  Light  and 
Power  Company,  Select  Energy,  Inc.  and 
Northeast  Utilities  Service  Company 
E-47. 
Docket*  EL03-40,  000,  Wisconsin  Public 
Service  Corporation  v.  Midwest 


Independent  Transmisson  System 
Operator,  Inc. 
E-48. 

Omitted 
E-49. 

Docket*  EROl-313,  000,  California 
Independent  System  Operator 
Corporation 

Other*s  EROl-313,  001,  California 
Independent  System  Operator 
Corporation 

EROl-424,  000,  Pacific  Gas  and  Electric 
Company 

EROl-424,  001,  Pacific  Gas  and  Electric 
Company 
E-50. 

Docket*  ER02-111,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Other*s  ER02-652,  001,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-51. 

Docket*  ELOl-113,  000,  Mid-Tex  G&T 
Electric  Cooperative,  Inc.,  Big  Country 
Electric  Cooperative,  Inc.,  Coleman 
County  Electric  Cooperative.  Inc., 
Concho  Valley  Electric  Cooperative,  Inc., 
Golden  Spread  Electric  Cooperative,  Inc., 
Kimble  Electric  Cooperative,  Inc., 
Lighthouse  Electric  Cooperative,  Inc., 
Rio  Grande  Electric  Cooperative,  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.,  and  Taylor  Electric  Cooperative, 
Inc.,  V.  West  Texas  Utilities  Company 
E-52. 

Docket*  EL02-51, 001,  California 
Electricity  Oversight  Board  v.  Williams 
Energy  Services  Corporation,  AES 
Huntington  Beach  LLC,  AES  Alamitos 
LLC,  AES  Redondo  Beach  LLC,  Mirant 
Americas  Energy  Marketing  L.P.,  Mirant 
Delta  LLC,  Reliant  Energy  Services,  Inc., 
Reliant  Energy  Coolwater  LLC,  Reliant 
Energy  Etiwanda  LLC,  Reliant  Energy 
Mandalay  LLC,  Reliant  Energy  Ormand 
Beach  LLC,  Dynergy  Power  Marketing, 
Inc.,  Encina  Power  LLC,  Calpine 
Corporation,  Geysers  Power  Company 
LLC,  Southern  California  Edison 
Company,  All  Other  Public  and  Nout 
Public  Utilities  Who  Own  or  Control 
Generation  in  California  and  Who  Sell 
Through  the  Markets  or  Use  the 
Transmission  Lines  Operated  by  the 
California  Independent  System  Operator 
Corporation,  and  Ail  Scheduling 
Coordinators  Acting  on  Behalf  of  the 
Above  Entities 
E-53. 

Docket*  ER02-188,  000,  Geysers  Power 
Company,  LLC 

Other*s  ER02-236,  000,  Geysers  Power 
Company,  LLC 

ER02-236,  001,  Geysers  Power  Company, 
LLC 

ER02— 407,  000,  Geysers  Power  Company, 
LLC 

ER02-407,  001,  Geys*s  Power  Company, 
LLC 
E-54. 

Omitted 
E-55. 

Docket*  ER02-1422,  003,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 


Other#s  ER02-1842,  001.  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
E-56. 
Docket*  EG03-33,  000,  Welico  Services, 

Inc. 
E-57. 
t»ocket*  ER03-45,  001,  Virginia  Electric 

and  Power  Company 
E-58. 
Docket*  EL03-47,  000,  Investigation  of 

Certain  Enron-Affiliated  QF's 
Other#s  QF89-251,  008,  Las  Vegas 

Cogeneration  Limited  Partnership 
QF9O-203, 004,  Las  Vegas  Cogeneration 

Limited  Partnership 
E-59. 
Docket*  EL02-114, 000,  Portland  General 

Electric  Company 
Other*s  EL02-115,  001.  Avista  Corporation 

Miscellaneous  Agenda  v. 

M-1. 
Docket*  RM02-4, 000,  Critical  Energy 

Infrastructure  Information 
Other#s  PL02-1.  000,  Critical  Energy 

Infrastructure  Information 

Markets,  Tariffs  and  Rates — Gas 

G-1. 
Docket*  RPOl-503,  001,  Natural  Gas 
Pipeline  Company  of  America 
G-2. 

Omitted 
G-3. 

Docket*  RMOO-11,  000  Five- Year  Review 

of  Oil  Pipeline  Pricing  Index 
Other#s  RMOO-11  001  Five- Year  Review  of 
Oil  Pipeline  Pricing  Index 
G-4. 

Docket*  OR98-11,  000,  SFPP,  LP. 
C)ther*s  IS98-1,  000  et  al.,  SFPP,  L.P. 
G-5. 
Docket*  RP03-129, 000,  Panhandle  Eastern 
Pipe  Line  Company 
G-6. 

Docket*  RP03-237.  000,  Transwestem 
Pipeline  Company 
G-7. 
Docket*  RP98-43,  000,  Anadarko 
Gathering  Company 
G-8. 

Docket*  RP02-217,  000,  Panhandle  Eastern 
Pipe  Line  Company 
G-9. 
Docket*  RPOO-335.  001,  Black  Marlin 

Pipeline  Company 
Other*s  RP03-167.  000,  Black  Marlin 
Pipeline  Company 
G-10. 
Docket*  RPOO-^82,  003,  CenterPoint 
Energy  Gas  Transmission  Company 
•■  Other#s  RPOO-482, 004,  CenterPoint 

Energy  Gas  Transmission  Company 
G-11. 
Docket*  RPOO-401,  001,  Enbridge 

Pipelines  (AlaTenn)  Inc. 
Other#s  RPOl-4,  004,  Enbridge  Pipelines 
(AlaTenn)  Inc. 
G-1 2. 
Docket*  RP02-331.  002,  PG&E  Gas 
Transmission,  Northwest  Corporation 
G-1 3. 
Docket*  RPOO-535,  004,  Texas  Eastern 

Transmission,  LP 
Other*s  RP03-194,  000,  Texas  Eastern 
Transmission,  L.P.      , 
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G-14. 

Docket*  RP02-158,  001.  Viking  Gas 
Transmission  Company 
G-15. 

Docket#  RPOO-533.  004.  Algonquin  Gas 

Transmission  Company 
Other#s  RP03-193.  000,  Algonquin  Gas 
Transmission  Company 
G-16. 

Omitted 
G-17. 

Omitted 
G-18. 

Docket*  RPOO-468.  004,  Texas  Eastern 

Transmission  Corporation 
OthBr#s  RPOO-468,  005,  Texas  Eastern 

Transmission  Corporation 
RPOl-25.  004,  Texas  Eastern  Transmission, 

LP 
RPOl-25,  005,  Texas  Eastern  Transmission, 

LP 
RP03-175,  000,  Texas  Eastern 
Transmission,  LP 
G-19. 

Docket*  RPOO-387,  001,  Florida  Gas 

Transmission  Company 
Other#s  RPOO-387,  002,  Florida  Gas 

Transmission  Company 
RPOO-583,  002,  Florida  Gas  Transmission 

Company 
RPOO-583,  003,  Florida  Gas  Transmission 

Company 
RP03-165.  000,  Florida  Gas  Transmission 
Company 
G-20. 
X)ocket#  RPOO-410,  002,  CenlerPoint 
Energy-Mississippi  River  Transmission 
Corporation 
Other#s  RPOO-410,  003,  CenterPoint 
Energy-Mississippi  River  Transmission 
Corporation 
RPOl-8.  002,  CenterPoint  Energy- 
Mississippi  River  Transmission 
Corporation 
RPOl-8.  003,  CenterPoint  Energy- 
Mississippi  River  Transmission 
Corporation 
G-21. 

Omitted 
G-22. 
Docket*  RPOO-398,  001,  Overthrust 

Pipeline  Company 
Other#s  RPOO-398,  002,  Overthrust 

Pipeline  Company 
RPOl-34,  003,  Overthrust  Pipeline 

Company 
RPOl-34.  004.  Overthrust  Pipeline 
Company 
G-23. 

Omitted 
G-24. 

Docket*  RP99-485,  001,  Enbridge 
Pipelines  (KPC) 
G-25. 

Omitted 
G-26. 

Docket*  RP02-505.  002,  Kinder  Morgan 
Interstate  Gas  Transmission  LLC 
G-27. 

Omitted  ' 
G-28. 
Docket*  IS02-403, 001.  Shell  Pipeline 
Cbmpany  LP 
G-2^ 
Ddicket*  PR02-16. 002,  Calpine  Texas 
J  Pipeline.  LP. 


G-30. 

Docket*  RP03-229,  000.  Tennessee  Gas 
Pipeline  Company 
G-31. 

Docket*  RP02-363,  003.  North  Baja 
Pipeline  LLC 
G-32. 

Docket*  RPOO-275.  000,  Chesapeake 
Panhandle  Limited  Partnership  v. 
Natural  Gas  Pipeline  Company  of 
America,  MidCon  Gas  Products  Corp., 
MidCon  Gas  Services  Corp,  KN  Energy, 
Inc.,  and  Kinder  Morgan,  Inc. 

Energy  Projects — Hydro 

H-1. 

Docket*  RM02-16,  000,  Hydroelectric 
Licensing  under  the  Federal  Power  Act 
H-2. 

Omitted 
H-3. 

Docket*  P-2671,  042,  Kennebec  Water 
Power  Company 
H-4. 

Omitted 
H-5. 

Docket*  IROO-2.  000.  James  M.  Knott 

Other*s  P-9100,  Oil,  James  M.  Knott 
H-6. 

Docket*  DI02-3, 001,  AquaEnergy  Group 
Ltd. 

Energy  Projects — Certificates 

C-1. 

Docket*  CP02-387,  000,  Petal  Gas  Storage, 
L.L.C. 
C-2. 

Docket*  CP02-381.  000.  Texas  Eastern 
Transmission,  L.P. 
C-3. 
Docket*  CP03-7,  000,  Colorado  Interstate 
Gas  Company 
C-,4. 

Docket*  CP02-1,  003,  Southern  Natural 
Gas  Company 
C-5. 
Docket*  CPOl-416,  001,  Sierra  Production 
Company 
C-6. 
Docket*  CP98-131,  005.  Vector  Pipeline 
L.P. 
C-7. 

Docket*  CPOl-415.  004,  East  Tennessee 

Natural  Gas  Company 
Other*s  CPOl-375,  001,  East  Tennessee 

Natural  Gas  Company 
CPOl-375,  002,  East  Tennessee  Natural  Gas 
'    Company 

CPOl^lS,  007.  East  Tennessee  Natural  Gas 
Company 
C-8. 
Docket*  CP02-431,  000,  Colorado 
Interstate  Gas  Company,  RME  Petroleum 
Company  and  Chevron  U.S.A. 
C-9. 

Docket*  CPOl-36.  000,  Zia  Natural  Gas 

Company,  an  Operating  Division  of 

Natural  Gas  Processing  Company  v. 

Raton  Gas  Transmission  Company 

Other*s  CPOl-52,  000,  Raton  Gas 

Transmission  Company 
CPOl-382.  000,  Zia  Natural  Gas  Company, 
an  Operating  Division  of  Natural  Gas 
Processing  Company  v.  Raton  Gas 
Transmission  Company 
CPOl-383.  000.  Raton  Gas  Transmission 
Company 


C-10. 

Docket*  CPOl-76.  001.  Cove  Point  LNG 

Limited  Partnership 
Other*s  CPOl-76.  000,  Cove  Point  LNG 

Limited  Partnership 
CPOl-77,  000,  Cove  Point  LNG  Limited 

Partnership 
CPOl-77,  001,  Cove  Point  LNG  Limited 

Partiiership 
CPOl-156,  000,  Cove  Point  LNG  Limited 

Partnership 
CPOl-156,  001,  Cove  Point  LNG  Limited 

Partnership 
RPOl-217,  000.  Cove  Point  LNG  Limited 

Partnership 
RPOl-217,  001,  Cove  Point  LNG  Limited 

Partnership 

Magaiie  R.  Salas,  * 

Secretary. 

|FR  Doc.  03-4169  Filed  2-14-03;  4:00  pm] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Rtoetlng,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  to  Attend 

February  13,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(aJ  of  the 
Government  in  the  Sunshine  Act  (Pub.  L.  94— 
409),  5  U.S.C.  552h: 

Agency  Holding  Meeting:  Federal  Energy 
Regulatory  Commission. 

Date  and  Time:  February  20,  2003  (Within 
a  relatively  short  time  after  the  regular 
Commission  Meeting). 

Place:  Hearing  Room  6,  888  First  Street, 
NE..  Washington,  DC  20426. 

Status:  Closed. 

Matters  to  be  Considered:  Non-public 
investigations  and  inquiries  and  enforcement 
related  matters. 

Contact  Person  for  more  information: 
Magaiie  R.  Salas,  Secretary,  Telephone  (202) 
502-8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a  closed 
meeting  on  February  20,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the  meeting  is 
available  for  public  inspection  in  the 
Commission's  Public  Reference  Room  at  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Chairman  and  the  Commissioners, 
their  assistants,  the  Commission's  Secretary 
and  her  assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer  are 
expected  to  attend  the  meeting.  Other  staff 
members  from  the  Commission's  program 
offices  who  will  advise  the  Commissioners  in 
the  matters  discussed  will  also  be  present. 

Magaiie  R.  Salas, 

Secretary.  ' 

(FR  Doc.  03-4170  Filed  2-14-03;  4:00  pm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2001-000] 

Electric  Quarterly  Reports;  Revised 
Public  Utility  Filing  Requirements; 
Notice  of  Extension  of  Time 

February  11,  2003. 

On  December  19,  2002,  the 
Commission  issued  Order  2001-C 
(published  12/27/02,  Vol.  67  FR  79077). 
requiring  future  Electric  Quarterly 
Reports  to  be  filed  using  the  new 
Electric  Quarterly  Report  Submission 
Software.  The  fovulh  quarter  Electric 
Quarterly  Reports  were  originally  due  to  > 
be  filed  on  or  before  January  31,  2003. 
This  deadline  was  previously  extended 
to  February  14,  2003. 

On  February  10,  2003,  a  bug  was 
found  in  the  program  that  inactivated 
some  of  the  error  checking  on  imported 
transaction  data.  The  submission 
capability  was  temporarily  disabled  in 
order  to  preclude  erroneous  data  from 
being  filed  at  the  Commission.  A  new 
version  of  the.software  was  released 
today  which  reactivated  the  edit  checks. 
This  version  will  be  automatically 
uploaded  to  the  respondents'  computers 
upon  opening  the  Electric  Quarterly 
Report  application.  Utilities  that  had 
previously  imported  data  which  passed 
the  data  integrity  checks  may  find  that 
some  of  their  data  will  not  pass  the 
current  edits. 

In  consideration  of  this  situation,  we 
would  like  to  allow  utilities  more  time 
to  correct  their  data  to  ensure  that  they 
can  file  successfully.  Notice  is  hereby 
given  that  the  time  to  file  the  fourth 
quarter  2002  Electric  Quarterly  Report  is 
extended  to  and  including  February  21, 
2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4006  Filed  2-18-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0003;  FRL-7287-«] 

Recordlteeping  Requirements  for 
Certified  Applicators  Using  1080 
Collars  on  Livestocit;  Renewal  of 
Pesticide  Information  Collection 
Activities  and  Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  etseq.)  this  notice 
aimounces  that  EPA  is  Seeking  public 
comment  on  the  following  Information 
Collection  Request  (ICR):  Recordkeeping 
Requirements  for  Certified  Applicators 
Using  1080  Collars  on  Livestock  (EPA 
ICR  No.  1249.07,  OMB  Control  No. 
2070-0074).  This  is  a  request  to  renew 
ah  existing  ICR  that  is  currently 
approved  and  due  to  expire  September 
30,  2003.  The  ICR  describes  the  native 
of  the- information  collection  activity 
and  its  expected  burden  and  costs. 
Before  submitting  this  ICR  to  the  Office 
of  Management  and  Budget  (OMB^  for 
review  and  approval  under  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0003, 
must  be  received  on  or  before  April  21, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  III.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Vogel,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-6475;  fax  number: 
(703)  305-5884;  e-mail  address: 
vogel.nancy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  one  of  the 
approximately  75  certified  pesticide 
applicators  who  utilize  1080  collars  for 
livestock  protection;  or  a  state  agency 
that  implements  a  1080  collar 
monitoring  program  in  the  states  of 
Montana,  New  Mexico,  South  Dakota,  or 
Wyoming;  or  are  one  of  the  five 
registrants  required  to  keep  records  of: 
(1)  Niunber  of  collars  purchased;  (2) 
number  of  collars  placed  on  livestock; 
(3)  number  of  collars  punctined  or 
ruptiued;  (4)  apparent  cause  of  puncture 
or  rupture;  (5)  nimiber  of  collars  lost  or 
unrecovered;  (6)  number  of  collars  in 
use  and  storage;  and  (7)  location  and 
species  data  on  each  animal  poisoned  as 
an  apparent  result  of  the  toxic  collar. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Pesticide  and  other  agricultural 
manufacturing  (NAICS  325320),  e.g., 
Pesticide  registrants  whose  products 
include  1080  collars. 


•    Government  establishments 
primarily  engaged  in  the  administration 
of  environmental  quality  programs 
(NAICS  9241),  e.g..  States  implementing 
a  1080  coUeir  monitoring  program. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain^ntities. 
To  determine  whether  you  or  your 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  and 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

t 

II.  How  Can  I  Get  Copies  of  tliis 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2003- 
0003.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.„ 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.        "* 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
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Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  typesjrf-ttlformation  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  ofHcial  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  ofTicial  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  EPA 
intends  to  work  towards  providing 
electronic  access-to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  anc^ placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 


brief  description  written  by  the  docket 
staff.  , 

III.  How  Can  I  Respond  to  this  Action? 

A.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that    , 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  III.B.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets  * 
at  http;//www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0003.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 


Attention:  Docket  ID  Number  OPP- 
2003-0003.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiires  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  III. A.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0003.  •- 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2003-0003. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  II.A. 

B.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
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clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  num^r 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

rv.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  conunents  on  the 
following  ICR: 


Title:  Recordkeeping  Requirements 
for  Certified  Applicators  Using  1080 
Collars  on  Livestock. 

ICR  numbers:  EPA  ICR  No.  1249.07. 
0MB  Control  No.  2070-0074. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  currently 
approved  by  OMB  and  is  due  to  expire 
September  30.  2003. 

Abstract:  This  ICR  affects 
approximately  75  certified  pesticide 
applicators  who  utilize  1080  toxic 
collars  for  livestock  protection.  Four 
states  (Montana.  New  Mexico.  South 
Dakota,  and  Wyoming)  monitor  the 
program,  and  five  pesticide  registrants 
are  required  to  keep  records  of:  (1) 
Number  of  collars  purchased;  (2) 
number  of  collars  placed  on  livestock; 
(3)  number  of  collars  punctured  or 
ruptured;  (4)  apparent  cause  of  puncture 
or  rupture;  (5)  number  of  collars  lost  or 
unrecovered;  (6)  number  of  collars  in 
use  and  in  storage;  and  (7)  location  and 
species  data  on  each  animal  poisoned  as 
an  apparent  result  of  the  toxic  collar. 
Applicators  maintain  records,  and  the 
registrants/lead  agencies  do  monitoring 
studies  and  submit  the  reports.  These 
records  are  monitored  by  either  the: 
State  lead  agencies;  EPA  regional 
offices;  or  the  registrants.  EPA  receives 
annual  monitoring  reports  from 
registrants  or  State  lead  agencies.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  title  40  of  the  CFR, 
after  appearing  in  the  Federal  Register, 
are  listed  in  40  CFR  part  9.  and  included 
on  the  related  collection  instrument  or 
form,  if  applicable. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide  - 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this  ICR 
is  estimated  to  be  3.353  hours.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
Certified  pesticide  applicators  who 
utilize  1080  collars  for  livestock 
protection;  state  agencies  that 
implement  a  1080  collar  monitoring 
program  in  Montana.  New  Mexico. 
South  Dakota,  or  Wyoming;  one  of  five 
registrants  required  to  keep  records 
pertaining  to  use  of  1080  collars  for 
livestock  protection. 

Estimated  total  number  of  potential 
respondents:  84. 

Frequency  o/ response;  Annual. 

Estimated  total/average  number  of 
responses  fcfr  each  respondent:  3. 

Estimated  total  annual  burden  hours: 
3.353. 

Estimated  total  annual  burden  costs: 
$40,792. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

Total  respondent  costs  associated     - 
with  this  program  rose  from  $38,448  to 
$40,792.  Total  agency  costs  rose  fi-om 
$8,845  to  $10,150.  Changes  to  total  costs 
associated  with  this  program  are  due  to 
the  increase  in  labor  rates,  reflecting  the 
most  current  estimates. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  « 

List  of  Subfects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:' February  5.  2003. 

Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  03-3959  Filed  2-18-03:  8:45  am). 
BILUNG  CODE  6S60-S0-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0309:  FRL-7281-7] 

Oxadiazon;  Availability  of  Revised  Risk 
Assessments 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  EPA's  process  for 
making  pesticide  reregistration 
eligibility  decisions  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  human  health 
and  environmental  fate  and  effects  risk 
assessments,  and  related  documents  for 
oxadiazon.  Oxadiazon,  an  herbicide,  is 
used  primarily  on  golf  cours'es,  and  has 
no  remaining  tolerances.  This  notice 
also  starts  a  60-day  public  comment 
period  for  the  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  oxadiazon,  and 
raised  by  the  risk  assessments  or  other 
documents  placed  in  the  docket.  By 
allowing  access  and  opportunity  for 
comment  on  the  risk  assessments,  EPA 
is  seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  that  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  Agency  cautions  that 
these  risk  assessments  for  oxadiazon  are 
preliminary  and  that  further  refinements 
may  be  appropriate.  Risk  assessments 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2002-0309, 
must  be  received  on  or  before  April  21, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Seaton,  Special  Review  and 
ReregistratioQ  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001:  telephone  number:  (703)  306- 
0469;  e-mail  address: 
seaton.mark@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  will  be  of  interest  to  a 
wide  range  of  stakeholders,  including 
environmental,  human  health,  and 
agricultural  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  piiblic  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in,  or 
affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0309.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although,  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
are  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  avaiilable  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 


in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless,  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
re^icted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed,  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
'  docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  meiil,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 


wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yom-  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoxur 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://Mrww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0309.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu-  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  yovir  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  ta  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0309.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 


submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  eitcryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2002-0309. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0309. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of  _ 
operation  as  identified  in  Unit  I.B.1.  ' 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  If  you  submit  CBI  on 
disk  or  CD  ROM,  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
die  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•    1.  Explain  your  views  as  clearly  as 
possible. 

2.  Descidbe  any  assiunptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  risk 
assessments  that  have  been  developed 
as  part  of  the  Agency's  public 
participation  process  for  making 
reregistration  eligibility  decisions  for 
the  organophosphate  and  other 
pesticides  consistent  with  FFDCA,  as 
amended  by  FQPA.  The  Agency's 
hiunan  health  and  environmental  fate 
and  effects  risk  assessments  and  other 
related  documents  for  oxadiazon  are 
available  in  the  individual  pesticide 
docket.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  oxadiazon.  . 

The  Agency  cautions  that  the 
oxadiazon  risk  assessments  are 
preliminary  and  that  further  refinements 
may  be  appropriate.  These  documents 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  written  comments 
emd  input  to  the  Agency  on  the  risk 
assessments  for  the  pesticide  specified 
in  this  notice.  Such  comments  and 
input  could  address,  for  example,  the 
availability  of  additional  data  to  further 
refine  the  risk  assessments,  such  as 
percent  crop  treated  information  or 
submission  of  residue  data  from  food 
processing  studies,  or  could  address  the 
Agency's  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  chemical.  Comments  should  be 
limited  to  issues  raised  within  the  risk 
assessments  and  associated  documents. 
EPA  will  provide  other  opportunities  for 
public  comment  on  other  science  issues 
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associated  with  the  pesticide  tolerance 
reassessment  program.  Failure  to 
comment  on  any  such  issues  as  part  of 
this  opportunity  will  in  no  way 
prejudice  or  limit  a  commenter's 
opportunity  to  participate  fully  in  later 
notice  and  comment  processes.  All 
comments  should  be  submitted  by  April 
21.  2003  using  the  methods  in  Unit  I.  of 
the  SUPPLEMENTARY  INFORMATION. 
Comments  will  became  part  of  the 
Agency  record  for  oxadiazon. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Oxadiazon,  Pesticides. 

Dated:  December  3,  2002. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

|FR  Doc.  03-3844  Filed  2-18-03;  8:45  am) 

BtLUNG  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Auttiorlty,  Comments  Requested 

February  11,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act.of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nuniber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 


submit  comments  by  April  21,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  Hnd  it 
difHcult  to  do  so  within  the  peHod  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0400. 

Title:  Tariff  Review  Plan.  ' 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  45. 

Estimated  Time  Per  Response:  61 
hours. 

Frequency  of  Response:  On  occasion, 
annual  and  biennial  reporting 
requirements. 

Total  Annual  Burden:  2,745  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  Certain  local 
exchange  carriers  are  required  annually 
to  submit  Tariff  Review  Plans  in  partial 
fulfillment  of  cost  support  material 
required  by  47  CFR  part  61.  The 
information  is  used  by  the  Commission 
and  the  public  to  determine  the  justness 
and  reasonableness  of  rates,  terms  and 
conditions  in  tariffs  as  required  by  the 
Communications  Act  of  1934,  as 
amended. 

OMB  Control  No.:  3060-0421. 

Title:  New  Service  Reporting 
Requirements  Under  Price  Cap 
Regulation. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  17. 

Estimated  Time  Per  Response:  20 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  340  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  Commission 
seeks  to  extend  for  three  years  the 
current  obligation  of  price  cap  local 
exchange  carriers  (LECs)  to  file  annual 
reports  comparing  their  actual  results  of 
operation  with  the  projections  made 


when  those  LECs  filed  tariff  revisions  to 
offer  new  services.  The  Commission 
staff  continues  to  use  these  reports  to 
monitor  the  new  services  to  which  these 
reports  relate  and  to  evaluate  the 
reliability  of  subsequent  new  service 
showings  submitted  by  these  carriers. 

OMB  Control  No.:  3060-0514. 

Title:  Section  43.21(b),  Holding 
Company  Annual  Report. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for. 
profit. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  20  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  SEC  lOK  form 
is  needed  from  holding  companies  of 
communications  common  carriers  to 
provide  the  Commission  with  the  data 
required  to  fulfill  its  regulatory 
responsibilities  and  by  the  public  in 
analyzing  the  industry.  Selected 
information  is  compiled  and  published 
in  the  Commission's  aimual  common 
carrier  statistical  publication. 

OMB  Control  No.:  3060-0894. 

Title:  Certification  Letter  Accounting 
for  Receipt  of  Federal  Support,  CC 
Docket  Nos.  96-45  and  96-262. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local  or  tribal 
government. 

Number  of  Respondents:  51. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements. 

Total  Annual  Burden:  153  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  Commission 
requires  states  to  certify  that  carriers 
with  the  state  had  accoimted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  pursuant 
with  section  254(e). 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-3866  Filed  2-18-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

February  11,2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  21,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804  or  Room  1-A804,  445  12th  Street, 
SW.,  Washington,  DC  20554  or  via  the 
Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0307. 

Title:  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individual  or 
households,  business  or  other  for-profit, 
not-for-profit  institutipns,  and  State, 
local  or  Tribal  government. 

Number  of  Respondents:  12,195. 

Estimated  Time  Per  Response:  .5-5 

hoius. 
Frequency  of  Response:  On  occasion 

reporting  requirement. 

Total  Annual  Burden:  23,073  hours. 

Total  Annual  Cost:  $7,591,000. 

Needs  and  Uses:  This  collection  will 
promote  Congress'  goal  of  regulatory 
parity  for  all  commercial  mobile  radio 
services,  and  encourage  the 
participation  of  a  wide  variety  of 
applicants,  including  small  businesses, 
in  the  SMR  industry.  In  addition,  this 
collection  will  establish  rules  for  the 
SMR  services  in  order  to  streamline  the 
licensing  process  and  provide  a  flexible 
operating  enviroiunent  for  licensees, 
foster  competition,  and  promote  the 
delivery  of  service  to  all  areas  of  the 
country,  including  rural  areas. 

OMB  Control  No. :  3060-0824. 

Title:  Service  Provider  Identification 
Nxunber  and  Contact  Form. 

Form  No.:  FCC  Form  498. 

Type  0f  Review:  Revision  of  a 
ciuxently  approved  -collection. 


Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  tliird  party 
disclosure  requirement. 

Total  Annual  Burden:  10,000  hours. 

Total  Annual  Cost:  $400,000. 

Needs  and  Uses:  The  Administrator  of 
the  universal  service  program  must 
obtain  contact  and  remittance 
information  from  service  providers 
participating  in  the  universal  service 
high  cost,  low  income,  rural  health  care, 
and  schools  and  libraries  programs.  The 
Administrator  uses  FCC  Form  498  to 
collect  service  provider  name,  phone 
numbers,  other  contact  information,  and 
remittance  information  from  universal 
service  fund  participants  to  enable  the 
Administrator  to  perform  its  universal 
service  disbiu-sement  functions  under 
47  CFR  part  54.  FCC  Form  498  allows 
fund  participants  to  direct  remittance  to 
third  parties  or  receives  payments 
directly  from  the  Administrator. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  03-3867  Filed  2-18-03;  8:45  am) 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Thursday, 
February  20, 2003 

February  13,  2003. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  listed  below  on  Thursday, 
February  20,  2003,  which  is  schediJed 
to  commence  at  9:30  a.m.  in  Room  TW- 
C305,  at  445  12th  Street,  SW.. 
Washington,  DC.  .^ 


Item  No. 


Bureau 


Wireline  Competition 


Subject 


Title  Review  of  ttie  Section  251  Unbundling  Obligations  of  Incumbent  Local  Exchange  Gamers 
(00  Docket  No  01-338).  Implementation  of  the  Local  Competition  Provistons  of  the  Tele- 
communications Act  of  1996  (CC  Docket  No.  96-98),  Deployment  of  Wireline  Services  OHenng 
Advanced  Telecommunications  Capability  (00  Docket  No.  98-147),  and  Appropnate  Frame- 
work for  Broadband  Access  to  the  Internet  over  Wireline  Facilities  (00  Docket  No.  02-33). 

Summary  The  Commission  will  consider  a  Report  and  Order  concerning  incumbent  •oca' ex- 
change earners'  obligations  to  make  elements  of  their  networks  available  on  an  unbundted 
basis. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
David  Fiske,  Office  of  Media  Relations, 
telephone  number  (202)  418-0500;  TTY 
1-888-835-5322. 


Copies  of  materials  adopted  at  this 
meeting  can  be  .purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 


copies  are  available  in  paper  format  and  ^ 
alternative  media,  including  lai^e  print/  ^ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.com. 
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This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  web  page  at 
http://www.fcc.gov/realaudio.  Audio 
and  video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victory  Drive,  Hemdon.  VA  20170, 
telephone  number  (703)  834-1470,  Ext. 
19;  fax  number  (703)  834-0111. 

Notice:  Due  to  the  elevated  homeland 
security  alert  announced  February  7, 
2003,  the  FCC  has  taken  additional 
security  precautions  that  will  limit 
visitor  access  to  the  FCC  headquarters 
building  in  Washington,  DC.  Until 
further  notice,  the  Maine  Avenue  lobby 
is  closed.  All  visitors  must  enter  the 
building  through  the  12th  Street  lobby, 
and  will  require  an  escort  at  all  times  in 
the  building. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc,  0.1-4158  Filed  2-14-03r3:29  pmj 

BH.UNQ  CODE  6712-01-M 


FEDERAL  RESERVE  SYSJEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  14, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-^470: 

1.  F.N.B.  Corporation,  Naples,  Florida; 
to  merge  with  Charter  Banking  Corp., 
Tampa,  Florida,  and  thereby  indirectly 
acquire  Southern  Exchange  Bank, 
Tampa.  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers, 
Kansas  City,  Kansas;  to  acquire 
additional  shares,  for  a  total  of  47.5 
percent  of  the  voting  shares  of 
Brotherhood  Bancshares,  Inc.,  and 
thereby  indirectly  acquires  shares  of 
Brotherhood  Bank  &  Trust  Company, 
both  of  Kansas  City,  Kansas. 

Board  of  Covernors  of  the  Federal  Reserve 
System.  February  12.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  03-3875  Filed  2-18-03;  8:45  am] 
BILUNO  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03003] 

HIV  Community-Based  Prevention 
Projects  for  the  Commonwealth  of 
Puerto  Rico  and  the  United  States 
Virgin  Islands;  Notice  of  Availability  of 
Funds 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a)  and  317  of  the  Public 
Health  Service  Act,  42  U.S.C.  241(a)  and 
247(b)  as  amended.  The  (Catalog  of 
Federal  Domestic  Assistance  Number  is 
93.939,  HIV  Prevention  Activities 
— Non-Governmental  Organization 
Based. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  2003  funds  for 
a  cooperative  agreement  program  for 
commimity-based  organizations  (CBOs) 
in  the  Commonwealth  of  Puerto  Rico 
(the  Commonwealth)  (Category  A)  and 
the  United  States  Virgin  Islands  (USVI) 
(Category  B)  to  develop  and  implement 
HIV  Prevention  Programs.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area(s)  of  Educational  and 
Community-Based  Programs,  HIV,  and 
Sexually  Transmitted  Diseases. 

The  purpose  of  the  program  is  to  (1) 
Develop  and  implement  effective 
community-based  HFV  prevention 
programs  that  reflect  the 
Commonwealth's  or  the  USVI  HIV 
prevention  priorities  outlined  in  their 
comprehensive  HFV  prevention  plan 
and  epi  profile;  and 

(2)  Promote  collaboration  and 
coordination  of  HIV  prevention  efforts 
among  CBOs,  Health  Departments,  and 
private  agencies  in  order  to  increase  the 
number  of  high-risk  persons  who  are 
tested  for  HIV  infection  and  learn  their 
test  results. 

Measurable  outcomes  of  the  program 
'will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV,  STD  and 
TB  Prevention:  (1)  Reduce  the  number 
of  new  HIV  infections;  and  (2)  Decrease 
the  number  of  persons  at  high  risk  for 
acquiring  or  transmitting  HIV  infection. 

All  attachments  referenced  in  this 
announcement  are  posted  with  the 
announcement  on  the  CDC  Web  site, 
Internet  address:  http://www.cdc.gov. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
non-governmental  organizations  and 
faith-based  organizations  (tax  exempt 
corporation  or  association),  whose  net 
earnings  do  not  benefit  private 
shareholders  or  individuals  and  who 
meet  the  following  criteria: 

1 .  Have  a  current  tax-exempt  status 
under  Internal  Revenue  Service  Code 
Section  501(c)(3)  or  written  Statement  of 
Good  Standing  and  a  Certificate  of 
Incorporation  from  the  Commonwealth 
State  Department  (Category  A)  or  the 
USVI  State  Department  (Category  B). 

2.  Be  located  in  the  Commonwealth  of 
Puerto  Rico  or  the  United  States  Virgin 
Islands. 

3.  Be  able  to  show  that  you  have 
provided  HTV  prevention  or  care 
services  to  your  target  population  over 
the  last  two  years. 

4.  Provide  evidence  that  you  have 
shared  with  the  health  department  the 
details  of  your  proposed  program. 


5.  Request  no  more  than  $175,000  in 
funding,  including  indirect  costs,  if 
applying  under  Category  A;  and  no 
more  than  $200,000,  including  indirect 
costs,  if  applying  under  Category  B. 

6.  Not  be  a  government  or  municipal 
agency  (including  a  health  department, 
school  board,  or  public  hospital),  a 
private  or  public  university  or  college, 
or  a  private  hospital. 

For  both  categories,  you  can  apply  on 
your  own  or  with  one  or  more  CBOs  as 
a  coalition.  The  term  coalition,  for  this 
announcement,  means  a  group  of 
organizations  working  together,  where 
each  organization  has  a  clearly  defined 
activity  assigned  to  them  from  the 
overall  program  plan.  All  groups  share 
program  responsibilities,  but  the 
organization  applying  for  funds  must  be 
the  legal  applicant  and  perform  a 
substantial  portion  of  the  program 
activities.  The  lead  organization  must 
meet  all  of  the  eligibility  requirements 
listed  above. 

CDC  encourages  applications  from 
applicants  who  are  representative  of  the 
minority  communities  served  in  the 
make  up  of  their  board  of  directors,  key 
staff  and  management.  They  should  also 
be  situated  in  close  geographic 
proximity  to  the  targeted  population, 
have  a  history  of  providing  services  to 
these  conununities  and  have 
dociunented  linkages  to  the  targeted 
populations. 

Note:  You  may  only  submit  one 
application.  If  you  apply  alone  and  also  as 
part  of  a  group,  your  application  will  not  be 
reviewed  and  will  be  returned  to  you.  Your 
organization  may  apply  for  this  funding  even 
if  you  are  currently  receiving  other  funding 
from  CDC;  however,  you  must  still  meet  all 
of  the  eligibility  requirements  above. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c  (4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Fimding 

For  fiscal  year  2003,  about  $1.3 
million  is  available  for  awards  under 
Category  A  to  fund  approximately  eight 
awards  and  $800,000  for  Category  B  to 
fund  approximately  four  awards.  CBOs 
who  are  selected  will  receive  funding  in 
July  2003.  The  funds  are  to  be  used 
during  a  budget  time  frame  of  12 
months. 

Your  organization's  project  may  be 
continued  for  a  total  of  5  years  [i.e., 
2003,  2004,  2005,  2006,  2007)  under  this 
agreement.  Funding  at  the  same  level 
after  the  first  year  is  based  on  the 
amount  of  funds  available  to  CDC  and 
your  success  and/or  progress  in  meeting 
your  goals  and  objectives.  You  must 


keep  track  of  yoiu'  successes  by  writing 
reports  and  sending  them  to  diC.  Also, 
CDC  staff  may  visit  your  organization  to 
learn  about  yo\ir  activities.  When  asking 
for  the  subsequent  funding,  you  must 
again  show  CDC  that  you  still  meet  the 
requirements  stated  above  in  the 
"Eligible  Applicants"  section. 
-    CD©  is  committed  to  working  with 
CBOs  in  these  activities  and  to  ensiuing 
that  these  funds  are  distributed  in  a  way 
that  matches  the  geographic  locations 
and  risk  behaviors  where  the  epidemic 
is  widespread. 

Use  of  Funds 

The  money  must  be  used  to: 

1.  Target  priority  populations 
identified  in  the  Comprehensive  HIV 

Prevention  Plan  developed  by  the 
Commimity  Planning  Group. 

2.  Develop  and  implement  activities 
and  interventions  described  in  the 
Comprehensive  HIV  Prevention  Plan 
developed  by  the  Community  Planning 
Group. 

The  money  must  not  be  used  to: 

1.  Give  direct  patient  medical  care, 
including  substance  abuse  or  medical 
treatment,  or  medications. 

2.  Replace  or  duplicate  existing 
funding. 

3.  Support  only  administrative  and 
managerial  fimctions. 

Funding  Preferences 

Preference  will  be  given  to  applicants 
that: 

1.  Are  located  in  or  near  to  the 
targeted  commimity  they  are  intending 
to  serve  (Indigenous  to  the  targeted 
population.) 

2.  Have  a  dociunented  history  of 
service  to  the  targeted  community(ies) 
to  be  served  with  evidence  of  having 
established  systems  for  involving 
clients,  and  community  members  in 
identifying  community  needs,  assets, 
and  barriers,  and  in  creating  appropriate 
program  response. 

3.  Have  dociunented  linkages  to  the 
-targeted  population. 

4.  Have  documented  evidence  of 
implementing  culturally  and 
linguistically  competent  interventions 
for  the  targeted  population. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,,the  recipient 
will  be  responsible  activities  listed 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  activities  listed 
under  2.  CI)C  Activities. 


1.  Recipient  Activities 

a.  Involve  the  target  population  in 
planning,  implementing,  and  evaluating 
activities  and  services  throughout  the 
project  period. 

b.  Develop  or  adapt  existing  program 
models  that  are  supported  by 
scientifically  valid  evidence  of  lowering 
risk  behavior,  encouraging  abstinence, 
or  increasing  help-seeking  behavior. 

Examples  of  evidence-based  models 
can  be  found:  (1)  In  the  "Compendium 
of  Effective  Behavioral  Interventions", 
(Inventory  #D235)  available  in  CD-Rom 
format  from  the  CDC  National 
Prevention  Information  Network  (NPIN) 
by  calling  1-800-458-5231  or  at  the 
following  Web  site:  http://www.cdc.gov/ 
hiv/pubs/hivcompendium.pdf  and  (2)  in 
the  report  entitled,  "Positive  Youth 
Development  in  the  United  States," 
commissioned  by  the  U.S.  Department 
of  Health  and  Human  Services  Assistant 
Secretary  for  Planning  and  Evaluation 
and  available  at:  http://aspe.hhs.gov/ 
hsp/positiveyouthdev99/ index. htm 

c.  Comply  with  the  requirements 
described  in  the  Review  of  Contents  of 
"HlV/AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals,  Questioners, 
Survey  Instruments,  and  Education 
Sessions",  published  in  the  Federal 
Register  on  June  15, 1992. 

d.  Comply  with  Health  Department 
rules,  regulation,  protocols  and 
procedures  while  implementing  your 
counseling  and  testing  intervention. 

Your  program  activities  should 
address  barriers  to  HIV  prevention.  The 
activities  could  address  social,  health 
service,  faith  organizations  and  family 
units  that  can  keep  persons  at  risk  from 
getting  the  services  they  need. 

e.  Conduct  at  least  one  of  the 
interventions  listed  below.  All  of  your 
efforts  must  include  cultural 
competency,  sensitivity  to  issues  of 
sexual  and  gender  identity,  and 
developmental  and  linguistic 
appropriateness. 

(1)  HIV  counseling,  testing,  and 
referral  (CTR)  Provide  HIV  CTR  to 
individuals  at  high  risk  for  HIV 
infection.  If  you  provide  these  services, 
you  must  meet  certain  requirements  and 
follow  set  guidelines.  See  Attachment  4 
for  more  information. 

Your  program  might:  (a)  Improve 
access  to  testing  sites  that  will  be  more 
acceptable  and  accessible  to  the  target 
population  or,  (b)  Improve  use  of  post- 
test  counseling,  referral,  and  follow-up. 

(2)  Health  Education  and  Risk 
Reduction  Conduct  health  education 
and  risk-reduction  interventions  (HE/ 
RR).  These  may  include  individual, 
group,  or  community-level 
interventions. 
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(3)  Outreach  Activities  Conduct 
outreach  activities  to  improve  access  to 
the  target  population.  Provide  face-to-- 
face  HIV  prevention  interactions  and 
hand  out  prevention-related  materials, 
encourage  abstinence. 

f.  Assist  high-risk  clients  with 
referrals  to  appropriate  primary  HIV 
prevention  services,  and  continued 
prevention  and  care  services  if  they  are 
infected. 

g.  Assist  HIV  infected  individuals 
with  access  to  appropriate  prevention 
interventions,  care  and  treatment. 

h.  Monitor  and  evaluate  your 
proposed  program  to  assure  its  quality. 
Use  approximately  three  to  five  percent 
of  the  hinds  awarded  under  this 
announcement  for  monitoring 
intervention  activities.  CDC  will  provide 
technical  assistance  in  tracking  program 
activities  and  quality. 

i.  If  conducting  counseling  and 
testing,  prepare  and  submit  to  CDC, 
within  the  Hrst  six  months  of  funding, 
a  quality  assurance  plan  for  your 
program. 

j.  Conduct  periodic  client  satisfaction 
assessments,  e.g.,  questionnaires  or 
focus  groups. 

k.  Put  into  place  training  and  capacity 
building  measures  and  a  plan  to  identify 
the  training  needs  of  your  staff. 

1.  Work  with  CDC  and  CDC-funded 
capacity-building  assistance  programs  to 
identify  and  address  the  capacity- 
building  needs  of  your  program. 

m.  Find  and  use  local  resources  for 
organizational  and  program 
development,  e.g.,  the  health 
department,  community  development 
agencies,  other  CBOs,  local  colleges  and 
imiversities,  locally  based  foundations, 
Service  Corps  of  Retired  Executives  (a 
Small  Business  Administration 
program),  and  the  local  business  or 
industrial  community. 
.  n.  Put  into  place  a  communication 
and  information  dissemination  plan, 
which  includes:  (1)  Marketing  your 
prevention  program  and  services  to  the 
target  population  and  local  community; 
(2)  Sharing  lessons  learned  and 
successful  program  models;  and  (3) 
Ensuring  Internet  and  e-mail 
communication  for  your  organization 
and  key  program  staff  during  the  first 
year  of  funding. 

o.  You  must  attend  at  least  one  CDC- 
sponsored  meeting  of  funded  agencies. 
If  you  sponsor  any  conferences  using 
CDC  funds,  you  must  follow  CDC 
policies  for  getting  approval. 

p.  Begin  gathering  information  to  help 
develop  and  implement  a  plan  for 
obtaining  additional  resources  from 
non-CDC  sources  to  further  support  the 
program  implemented  through  this 
cooperative  agreement  and  to  improve 


the  chance  that  it  will  continue  after  the 
end  of  the  project  period.  We  encourage 
you  to  contact  local  organizations  and 
agencies,  such  as  community 
development  agencies,  colleges,  and 
universities  who  may  often  have 
information  about  funding  and  other 
types  of  assistance. 

q.  Work  with  other  organizations  in 
the  community  by: 

(1)  Establishing  ongoing 
collaborations  with  health  departments, 
community  planning  groups,  academic 
and  local  or  national  research 
institutions,  health  care  providers,  or 
other  local  or  national  resources  in 
designing,  implementing,  and 
evaluating  interventions;  and 

(2)  Participating  in  the  HIV 
prevention  community  planning 
process.  Participation  may  include 
going  to  meetings;  if  selected,  serving  as 
a  member  of  the  group;  reviewing  and 
commenting  on  plans;  and  becoming 
familifdr  with  and  using  information 
from  the  community  planning  process, 
such  as  the  epidemiology  (epi)  profile, 
needs  assessment  data,  and  intervention 
strategies.  If  selected  for  funding,  an 
overview  of  project  activities  should  be 
presented  to  your  jurisdiction's 
community  planning  group. 

2.  CDC  Activities 

a.  Provide  assistance  and  consultation 
on  program  and  administrative  issues 
through  its  partnerships  with  health 
departments,  national  and  regional 
minority  organizations,  contractors,  and 
other  national  and  local  organizations. 

b.  Meet  with  you  to  find  out  what 
your  training  needs  are  and  work  with 
you  to  ensure  those  needs  are  met. 

c.  Work  with  the  health  department  to 
provide  training  either  directly  or 
through  its  network  of  HIV/STD 
prevention  training  centers.  This  service 
is  available  to  persons  who  supervise, 
manage,  and  perform  counseling  and 
referral  and  other  outreach  activities 
and  for  staff  who  provide  direct  patient 
care. 

d.  Sharing  the  most  up-to-date 
scientific  information  on  risk  factors  for 
HIV  infection  and  prevention  measures, 
and  successful  program  strategies  to 
help  prevent  HIV  infection. 

e.  Provide  assistance  and  information 
on  rapid  test  technologies  once  they 
become  available. 

f.  Help  you  establish  partnerships 
with  state  and  local  health  departments, 
community  planning  groups,  and  other 
groups  who  receive  federal  funding  to 
support  HIV/ AIDS  activities. 

g.  Make  sure  that  successful 
prevention  interventions,  program 
models,  and  lessons  learned  are  shared 
between  grantees  through  meetings, 


workshops,  conferences,  newsletters, 
Internet,  and  other  avenues  of 
communication. 

h.  Oversee  your  success  in  program 
and  fiscal  activities,  protection  of  client 
privacy,  and  compliance  with  other 
requirements  that  apply  to  your 
organization. 

i.  During  the  first  year  of  funding, 
CDC  will  work  with  CBOs  and  the 
Health  Department  to  develop 
standardized  evaluation  formats  and 
activities  for  grantees. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  optional  for  this  program.  If 
you  are  eligible  and  you  want  to  apply 
for  funding  under  this  announcement, 
CDC  asks  that  you  let  us  know  your 
intention  to  apply  by  filling  out  the 
"Intent  to  Apply,"  form  found  in 
Attachment  7.  Your  letter  of  intent  will 
enable  CDC  to  determine  the  amount  of 
interest  in  this  program  and  make  sure 
we  have  enough  of  th^  most  qualified 
reviewers  for  the  application  review 
process. 

Applications 

The  Program  Announcement  tide  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

1 .  Include  page  numbers  throughout 
your  application.  Begin  with  the  first 
page  and  number  each  page  through  to 
the  last  page  of  the  last  attachment. 

2.  Include  a  Table  of  Contents  which 
indicates  each  section  and  page 
numbers  for  the  whole  package  you 
send  in. 

3.  Begin  each  separate  section  of  your 
application  on  a  new  page. 

4.  Do  not  staple  or  bind  the  original 
document  submission  or  the  two  copies. 

5.  Print  all  materials  in  a  12  point 
type  size,  single-spaced. 

6.  Use  8V2  X  11  paper. 

7.  Set  the  margins  at  a  minimum  of 
one  inch. 

8.  Print  on  one  side  of  the  paper  only. 

Content  Guidelines 

The  sections  that  follow  give  you  the 
questions  you  have  to  answer  to 
correctly  prepare  your  application. 
There  are  three  sections: 

•  How  Do  I  Write  My  Proposal 
Narrative? 

•  How  Much  Will  My  Proposed 
Program  Cost  and  How  Many  Staff  Do 
I  Need? 
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•  What  Other  Materials  Do  I  Need  to 

Attach? 
When  answering  the  questions  below, 

you  must: 

1.  Label  each  section,  as  indicated 
below,  using  the  section  title  (e.g..  How 
Do  I  Write  My  Proposal  Narrative?)  and, 
when  appropriate,  the  name  of  the 
subsection  (e.g..  Justification  of  Need, 
Program  Activities.) 

2.  Use  the  abbreviation  N/A  (not 
applicable),  if  a  section  does  not  apply 
to  your  application. 

3.  Include  all  information  that  is  part 
of  the  basic  plan  (e.g.,  activity 
timetables,  staff  program 
responsibilities,  evaluation  plans)  in  the 
main  section  of  the  application. 

Note:  Your  application  will  he  reviewed 
based  on  the  answers  you  give  to  these 
questions.  To  be  sure  you  get  the  best  review 
of  your  application,  use  the  format  provided 
below  when  writing  your  application.  Please 
answer  all  questions  with  complete  sentences 
that  provide  detailed  information  about  your 
eligibility  and  proposed  activities. 

How  Do  I  Write  My  Proposal  Narrative? 

Your  narrative  should  be  no  more 
than  35  pages.  The  35  pages  does  not 
include  your  budget  and  budget 
narrative.  We  have  included  the  number 
of  points  attached  to  each  section  and  a 
suggested  number  of  pages.  Sections  can 
vary  in  length  as  long  as  the  total 
number  of  pages  of  the  narrative  is  no 
more  than  35.  The  narrative  should 
address  the  following  areas: 

1.  Justification  of  Need 

How  this  section  is  scored:  You  will 
be  scored  on  what  information  you  use 
and  how  you  use  it  to  demonstrate  the 
need  of  the  target  population  for  your 
proposed  program.  Check  with  the 
health  department  for  information  on 
the  HIV/ AIDS  statistics  and  HIV/ AIDS 
needs  assessment  developed  for  the 
community  planning  process.  Use  this 
information  when  writing  your  answer 
for  this  section.  ^ 

Suggested  length:  6  pages. 

Points  for  this  section:  200  points. 

Answer  all  of  the  following  questions 
for  this  section: 

(a)  How  has  your  proposed  target 
population  been  affected  by  the  HTV/ 
AIDS  epidemic,  e.g.,  how  many  persons 
aip  infected  with  HTV  or  diagnosed  with 
AIDS;  how  many  deaths  have  there  be^n 
irom  AIDS;  how  do  socioeconomics 
affect  the  population?  (50  points) 

(b)  What  are  the  behaviors  and  other 
characteristics  of  your  target  population 
that  put  them  at  a  high  risk  of  becoming 
infected  with  HIV  or  giving  HIV  to  a 
needle-sharing  or  sex  partner,  e.g., 
unsafe  sexual  behaviors  as  indicated  by 
rates  of  STDs,  teen  pregnancy  rates,  or 


assessments  of  risk  behaviors;  substance 
use  rates;  environmental,  social, 
cultural,  or  language  characteristics?  (50 
points) 

(c)  What  are  the  barriers  to  accessing 
HIV  prevention  in  your  target 
population?  How  will  you  address  these 
barriers?  (50  points) 

(d)  Which  organizations  in  your  area 
are  providing  similar  services?  Please 
describe  their  activities  and  how  your 
proposed  activities  will  further  meet  the 
needs  of  the  target  population  or 
improve  services  provided.  (20  points) 

(e)  Is  your  proposed  target  population 
a  priority  population  £is  indicated  in  the 
comprehensive  HIV  prevention  plan 
developed  through  the  community 
planning  process?  If  not,  please  tell  us 
why  your  proposed  activities  are 
needed?  (30  points) 

2.  Program  Activities 

How  this  section  is  scored:  We  will 
look  at  whether  or  not  your  objectives 
are  likely  to  be  achieved;  if  your 
activities  are  sound,  doable,  creative, 
specific  (how  detailed  you  are  in  what 
you  want  to  do),  time-phased  (have  you 
set  a  time  ft'ame),  and  measurable  (can 
you  show  that  your  activities  made  a 

difference). 

Suggested /ength:  15  pages. 

Points  for  this  section:  400  points. 

Remember  that  you  will  work  with 
the  health  department  and  other 
organizations  serving  yoiur  proposed 
target  population  to  carry  out  your 
program  activities.  As  the  applicant,  you 
must  describe  how  all  planned  services 
are  to  be  provided  either  by  you  or 
together  with  another  organization. 

You  will  be  asked  to  provide  goals 
and  objectives  in  this  section.  Goals 
provide  a  broad  statement  of  what  you 
intend  to  accomplish.  Objectives  should 
be  realistic,  specific  (who  vnll  do  what) 
and  measurable. 

Sample  Goal  and  Ob|ectiTes 

Proposed  Intervention  (goal):  Our 
program  is  intended  to  increase  condom 
use  among  men  who  have  sex  with  men 
who  meet  in  bars. 

Reaching  clients  (objective):  OUr 
program  will  enroll  #  high-risk  persons 
MSM  in  oiu  intervention. 

Referral  and  Linkages  (objective):  Our 
program  will  ensure  that  #  HIV-positive 
persons  are  successfully  referred  to  a 
substance  abuse  program. 

Answer  all  of  tlie  following  questions 
for  this  section: 

(a)  Proposed  Interventions  (100 

points) 

(1)  What  program  model  are  you 

planning  to  use? 

(2)  Which  social-behavioral  science 
theory  are  you  basing  your  proposed 
program  model  on? 


(3)  What  risk  behavior(s)  or  help- 
seeking  behavior(s)  will  your  program 
model  address? 

(4)  What  are  the  goals  for  your 
proposed  intervention,  i.e.,  what  will 
happen  as  a  result  of  your  intervention? . 

(b)  Reaching  Your  Clients  (130  points] 

(1)  What  are  your  objectives  and 
activities  planned  to  reach  your 
proposed  target  population,  during  the 
first  year  of  your  proposed  project? 

(2)  What  steps  will  you  take  to  build 
trust  and  credibility  with  this 
population? 

(3)  How  will  you  get  them  to  use  your 
services? 

(4)  How  will  you  use  the  available 
social  networks  to  help  you  provide 
services? 

(5)  How  will  you  involve  them  in 
planning,  evaluating,  and  modifying 
your  program  activities? 

(c)  Referral  and  Linkages  (80  points) 

(1)  What  are  your  objectives  and 
activities  to  help  ensure  that  individuals 
who  are  infected  with  HIV  or  at  a  high 
risk  get  treatment  and  other  services 
they  need,  for  example,  medical,  mental 
health,  drug  use  treatment,  and  social 
services  such  as  housing  and 
transportation?  ■    „ 

(2)  If  you  are  working  with  other 
organizations,  which  of  your  proposed 
activities  will  be  carried  out  by  those 
organizations,  whether  they  are  part  of 
an  HTV  prevention  coalition, 
subcontractors,  or  non-paid  partners? 
You  must  provide  in  your  application  a 
letter  of  intent  from  all  partnering 
organizations,  as  applicable. 

(d)  Confidentiality  (50  points) 

(1)  What  steps  will  you  take  to  ensure 
the  confidentiality  of  all  records, 
information,  and  activities  related  to 
your  clients? 

(2)  What  steps  will  you  take  to  ensure 
the  confidentiality  of  your  clients 
during  program  activities? 

(e)  Management  and  Staffing  of  the 
Program  (20  points) 

(1)  How  will  you  manage  your 
program? 

(2)  What  will  be  the  responsibilities 
and  roles  of  the  staff? 

(3)  What  skills  and  experience  does 
your  staff  have  working  with  the  target 
population? 

(4)  What  are  the  responsibilities  and 
roles  of  those  organizations  who  you 
want  to  work  with  you,  e.g.,  staff 
responsibilities,  skills,  experience? 

(f)  Time  line  (20  points) 

What  are  the  details  of  your  time  line? 
Include  information  on  the  most 
important  steps  in  your  project  and  the 
approximate  dates  for  when  a  step  is 
begun  and  expected  to  be  completed. 
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3.  Training,  Quality  Assurance,  and 
Program  Monitoring  and  Evaluation 

How  this  section  is  scored:  We  will 
look  at  the  quality  of:  your  plan  to  train 
your  staff;  how  you  will  monitor  their 
performance;  your  plans  for  seeking 
technical  assistance;  how  you  will 
measure  progress  in  achieving  your 
objectives;  and  how  you  will  measure 
whether  you  are  meeting  the  needs  of 
your  clients. 

Applicants  must  provide  measures  of 
effectiveness  that  will  demonstrate  the 
accomplishment  of  the  various 
identified  objectives  of  the  grant  or 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
announcement.  Measures  must  b^ 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Suggested  length:  8  pages. 

Points  for  this  section:  200  points. 

Answer  all  of  the  following  questions 
for  this  section: 

(a)  What  will  you  do  to  make  sure 
your  staff  gets  the  training  they  need? 
Give  an  estimate  of  the  number  of  staff 
to  be  trained,  which  staff  will  be 
trained,  and  who  will  provide  the 
training?  (40  points) 

(b)  How  will  you  routinely  monitor 
your  staffs  activities  to  find  out  if  they 
are  following  established  guidelines  and 
protocols  and  what  training  they  need? 
(40  points) 

(c)  How  will  you  determine  and  meet 
your  organization's  needs  in  the  areas  of 
capacity-building  or  technical 
assistance?  (20  points) 

(d)  How  will  you  find  out  if  you  are 
meeting  your  objectives  during  the  first 
year  of  operation?  (40  points) 

(e)  How  will  you  measure  whether 
your  services  are  meeting  the  needs  of 
the  target  population  and  if  those  you 
refer  for  services  are  using  the  referral? 
How  will  you  monitor  your  activities 
and  those  of  the  organizations  working 
with  you  as  subcontractors  or  as 
collaborators?  (40  points) 

(f)  How  will  you  measure  the 
accomplishment  for  the  objectives  of 
this  cooperative  agreement  (stated  in 
section  "A.  Purpose"  of  this 
announcement)?  These  measures  of 
effectiveness  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome  of  the  program.  (20 
points) 

4.  Organizational  History  and 
Experience 

How  this  section  is  scored:  We  wilf 
look  at  the  overall  experience  of  your 


organization  in  working  with  your 
proposed  target  population.  This  will 
include  how  much  experience  you  have 
related  to  your  proposed  project. 

Suggested  length:  8  pages. 

Points  for  this  section:  250  points. 

Answer  all  of  the  following  questions 
for  this  section: 

(a)  Show  evidence  of  the 
appropriateness  of  the  proposed  staff  to 
the  language,  age,  gender,  sexual 
orientation,  disability,  literacy,  and 
ethnic/racial/cultural  factors  of  your 
proposed  target  population.  {50  points) 

(b)  Provide  evidence  that  your 
organization  reflects  the  proposed  target 
conmiunities  served  in  the  makeup  of 
your  board  of  directors,  key  staff  and 
management,  and  that  your  organization 
is  situated  in  close  geographic  proximity 
to  the  proposed  targeted  population, 
have  a  history  of  providing  services  to 
the  target  community  and  have 
documented  linkages  to  the  targeted 
populations.  (50  points) 

(c)  What  are  the  specific  kinds  of 
health-related  services,  other  than  HIV 
prevention  services,  that  you  have 
provided  your  target  population  and  for 
how  long?  (20  points) 

(d)  What  are  the  HIV  prevention 
services  that  you  have  provided  your 
target  population  and  for  how  long?  (20 
points) 

(e)  How  have  you  ensured  that  any 
materials  or  interventions  that  you  use 
in  your  program  are  culturally  sensitive 
and  appropriate  for  the  target 
population?  (30  points) 

(f)  What  other  experience  does  your 
organization  have  in  providing  services 
to  the  proposed  target  population,  and 
for  how  long?  (20  points) 

(g)  What  is  your  organization's 
experience  in  linking  with  other 
organizations  to  provide  HIV  care  or 
prevention  services  and  ongoing  care,  as 
needed,  for  your  clients?  (20  points) 

(h)  What  experience  does  your 
organization  have  in  record  keeping  of 
when  and  how  services  are  provided, 
evaluating  services,  and  marketing 
services  to  the  target  population?  (25 
points) 

(i)  What  experience  does  your 
organization  have  in  improving  the  way 
services  are  delivered  by  finding  and 
accessing  other  resources  (for  example, 
other  organizations,  materials,  proven 
strategies)?  (15  points) 

5.  Communication  and  Information 
Dissemination 

How  this  section  is  scored:  We  will 
look  at  the  overall  experience  of  your 
organization  sharing  information  with 
other  partners,  health  departments  and 
national  organizations. 

Suggested  length:  3  pages. 


Points  for  this  section:  75  points. 
Answer  all  of  the  following  questions 
for  this  section: 

(a)  How  are  you  planning  to  market 
your  prevention  program  and  services  to 
the  target  population  and  local 
community?  (25  points) 

(b)  How  are  you  plaiming  to  compile 
lessons  learned  from  the  project?  (30 
points) 

(c)  How  would  you  ensure  access  to 
Internet  and  e-mail  communication  for 
your  organization  during  the  first  year  of 
funding?  (20  points) 

How  Much  Will  My  Proposed  Program 
Cost  and  How  Many  Staff  Do  I  Need? 
(Budget) 

In  this  section,  you  will  need  to 
provide  a  detailed  description  of  your 
budget  needs  and  the  type  and  number 
of  staff  you  will  need  to  put  into  place 
to  conduct  your  proposed  activities. 

Use  Form  5161,  424A  for  the  correct 
format  when  writing  your  budget.  These 
forms  are  available  in  a  PDF  format  at 
the  following  Web  site:  http:// 
www.  cdc.gov/od/pgo/ forminfo.htm . 

You  must  provide  details  of  your 
budget  for  each  activity  you  want  to  do. 
You  must  show  how  the  operating  costs 
will  support  the  activities  and  objectives 
you  propose. 

Your  organization  must  have  the 
capability  to  access  the  Internet  and  to 
download  documents  about  HIV  from 
CDC  and  other  sites,  a^  well  as  have 
electronic  mail  (e-mail)  available  for 
program  staff.  If  you  do  not  have  this 
capability,  you  must  provide  a  budget 
for  purchasing  this  equipment.      < 

The  following  information  and 
questions  will  help  you  in  writing  this 
part  of  the  application. 
'  (a)  What  are  yoiu  budget  and  staffing 
needs?  This  answer  should  provide  the 
specifics  of  how  you  plan  to  spend 
funds.  For  example,  how  much  funding 
is  needed  to  provide  services  to  the 
target  population,  how  much  is  needed 
to  operate  your  organization  (staff, 
supplies),  with  whom  are  you  planning 
to  contract,  and  how  much  is  needed  for 
contracting  with  other  organizations. 

CDC  may  not  approve  or  fund  all 
proposed  activities.  Give  as  much  detail 
as  possible  to  support  each  budget  item. 
List  each  cost  separately  when  possible. 

(b)  If  you  are  contracting  with  other 
organizations  or  are  applying  as  a 
coalition,  you  must  include  in  the 
budget  the  type  and  name  (if  known)  of 
the  organization(s);  how  you  chose  the 
organization(s);  what  activities  they  will 
do  and  why  they  are  the  best  ones  to  do 
these  activities;  a  detailed  list  of  the 
funds  you  think  you  will  need  to  pay 
the  organization(s);  why  and  how  long 
you  will  use  their  services;  and  how  you 


will  keep  track  of  what  they  are  doing 

for  you. 

(c)  Provide  a  description  for  each  job, 
including  job  title,  function,  general 
duties^  and  activities;  the  rate  of  pay  and 
whether  it  is  hourly  or  salary;  and  the 
level  of  effort  and  how  much  time  will 
be  spent  on  the  activities  (give  this  in  a 
percentage,  e.g..  50  percent  of  time 
spent  on  evaluation).  Also,  if  you 
already  know  names  and  titles  of 
persons  you  will  be  working  with, 
include  this  information  and  a  resume, 
if  available.  If  you  don't  have  names  yet, 
tell  us  how  you  plan  to  recruit  these 
persons.  For  positions  that  are 
voluntary,  give  a  description  of  the  work 
the  volunteers  will  be  doing.  Also 
include  the  experience  and  training  that 
is  available  in  relation  to  the  proposed 
project. 

(d)  If  you  ask  for  indirect  costs,  you 
must  include  a  copy  of  your 
organization's  current  agreement 
concerning  your  negotiated  Federal 
indirect  cost  rate. 

What  Other  Materials  Do  I  Need  To 
Attach? 

Following  is  a  list  of  additional 
materials  to  include  with  your 
application: 

1.  A  description  of  funds  you  receive 
from  any  other  source  to  support  your 
HIV/AIDS  programs  and  other  similar 
programs  that  target  the  same 
population  included  in  your  proposed 
plan. 

You  must  include:  the  name  of  the 
organization/source  of  income,  the 
amount  of  funding  they  give  you,  a  very 
brief  description  of  how  you  use  the 
funds,  and  the  budget  and  project  time 
period;  and  information  that  tells  us  that 
the  funds  you  are  requesting  through 
this  program  announcement  will  not  be 
used  to  replace  funds  received  from  any 
other  Federal  or  non-Federal  source. 

Note:  CaDC-awarded  funds  can  be  used  to 
expand  or  enhance  services  supported  with 
other  Federal  or  non-Federal  funds. 

2.  Independent  audit  statements  from 
a  certified  public  accoimtant  for  the  past 
2  years.  If  you  do  not  have  audit 
statements,  provide  completed  IRS 
Form  990s  for  the  last  2  years. 

3.  If  you  are  part  of  a  national 
organization,  please  include  an  original, 
signed  letter  from  the  chief  executive 
officer  of  the  national  organization  that 
states  that  they  understand  this  pro-am 
announcement  and  the  responsibilities 
you  will  have  if  you  are  chosen  for 
funding. 

4.  If  you  are  working  with  other 
organizations  (e.g.,  coalition  members  or 
referral  agencies),  you  must  include  a 
memorandum  of  understanding  or 


agreement  or  a  letter  to  show  that  the 
relationship  is  accepted  by  both 
organizations.  This  memorandum  or 
letter  should  give  details  about  the 
activities  you  propose  to  do  with  the 
organization.  This  must  be  submitted 
each  year  to  show  that  you  are  still 
working  with  the  organization. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  March  21,  2003,  send  the 
completed  Intent  to  Apply  Form,  found 
in  Attachment  8,  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Submit  the  signed  original  and  two 
copies  of  Application  Form  PHS  5161- 
1  (OMB  Niunber  0920-0428)  and  your 
narrative.  Forms  are  available  at  the 
following  internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procm^ment  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

Your  application  and  narrative  must 
be  received  by  4  p.m.  Eastern  Time 
April  21,  2003.  Send  your  application 
and  narrative  to: 
Technical  Information  Management — 

PA#  03003,  CDC  Procurement  and 

Grants  Office,  2920  Brandywine  Road. 

Room  3000,  Atlanta,  Georgia  30341- 

4146.  . 

Applications  may  not  be  submitted 

electronically. 

CDC  Acknowledgement  of  Application 

Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline:  Letters  of  intent  and  - 
applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
national  disasters,  CDC  will  upon 
receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 


Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded.        ^ 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria  , 

Yoin  application  will  not  be 
compared  to  other  applications.  It  will 
only  be  reviewed  based  on  the 
information  contained  in  section  the 
"Content"  section  of  this 
aimouncement.  This  will  be  done  by  an 
independent  review  group  that  is 
chosen  by  CDC. 

With  the  recommendations  from  the 
independent  review  group,  CDC  will 
conduct  pre-decisional  site  visits  to 
those  applications  that  score  high 
enough  to  be  considered  for  funding. 
This  will  be  the  second  tier  of  the 
selection  process.  The  Pre-decisional 
site  visits  will  account  for  a  total  of 
1 ,000  points.  The  following  areas  will 
be  evaluated  during  this  process: 

1 .  Recipient  Capability  Assessment  (300 
points) 

CDC's  Prociu«ment  and  Grants  Office  . 
(PGO)  will  conduct  a  recipient 
capability  assessment  (RCA)  to  evaluate 
the  capacity  of  the  agency  to  manage  the . 
funds  that  will  be  provided  by  CDC. 
This  will  be  conducted  by  either  PGO 
staff  or  another  selected  agent. 

2.  Proposed  Program  (250  Points) 

•  The  purpose  of  this  section  is  to 
assess  the  feasibility  of  the  proposed 
program  and  the  capability  of  the 
organization  to  effectively  implement 
HIV  prevention  interventions. 

•  Proposed  intervention(s)  based  on 
scientific  theory  or  an  evidence-based 
logic  model. 

•  Specific,  measurable,  achievable, 
realistic  and  time  phased  goals  and 
objectives  (SMART). 

•  Target  population  reflect  the 
priorities  identified  in  the  HIV 

Prevention  Comprehensive  Plan  or  are 
based  on  epidemiological  data  or  needs 
assessment. 

•  Interventions  reflect  the  priorities 
identified  in  the  HIV  Prevention 
Comprehensive  Plan. 

•  Evaluation  plan  for  proposed 
program. 

3.  Programmatic  Infrastructure  (200 
points) 

The  purpose  of  this  section  is  to 
assess  the  extent  and  relevance  of 
organization's  experience,  capacity,  and 
ability  to  identify  and  address  the  needs 
of  the  proposed  target  population  and  to 
effectively  and  efficiently  implement 
the  proposed  activities,  including: 
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•  Organizational  structure  and 
planned  collaborations. 

•  Past  and  current  experience  in 
developing  and  implementing  eff^ective 
and  efficient  HIV  prevention  strategies 
and  activities. 

•  Experience  and  ability  in 
collaborating  witb  governmental  and 
non-governmental  organizations, 
including  other  national  agencies  or 
organizations,  State  and  local  health . 
departments,  conununity  planning 
groups,  and  State  and  local  non- 
governmental organizations  that  provide 
HIV  prevention  services. 

•  Capacity  to  obtain  meaningful  input 
and  representation  from  members  of  tbe 
target  population(s). 

•  Capacity  to  provide  culturally 
competent  and  appropriate  services 
which  respond  effectively  to  the 
cultural,  gender,  sexual  orientation, 
race/ethnicity,  age  groups, 
environmental,  social,  and  linguistic 
characteristics  of  the  target 
population(s)  (when  appropriate). 

•  Capacity  to  identify  and  provide 
training  to  program  staff. 

•  Ability  to  track  data  on  services 
provided  and  use  it  to  plan  future 
interventions  and  to  improve  available 
services. 

4.  Organizational  Infrastructure  (150 
points) 

The  purpose  of  this  section  is  to 
assess  the  capacity  of  the  organization  to 
effectively  and  efficiently  sustain  the 
proposed  program. 

•  Organizational  By  Laws,  Mission 
and  Vision. 

•  Composition,  role,  experience  and 
involvement  of  the  board  of  directors  in 
administering  the  agency. 

•  Current  fiscal  systems  to  track 
available  funding,     -v 

•  Personnel  process  and  procedures. 

•  Organizational  protocols  and 
procedures  (i.e.  security,  confidentiality, 
grievances,  etc) 

•  Organizational  Capacity  for  fund 
raising 

5.  Health  Department  Review  (100 
points) 

The  purpose  of  this  section  is  to 
obtain  input  for  the  department  of 
health  regarding  the  proposed  program 
plan. 

•  Review  the  program  plan  (i.e., 
proposed  target  population, 
intervention,  number  of  persons  to  be 
served,  and  service  location)  to  assess 
consistency  of  the  proposed  target 
population  and  intervention(s)  with  the 
HIV  Prevention  Comprehensive  Plan; 

•  Rate  the  past  performance  with 
state/city  funded  programs. 

•  Provide  a  letter  of  support  or  non- 
support  for  funding  to  CDC. 


The  points  from  all  five  sections  will 
be  added  and  a  final  score  will  be 
assigned.  In  order  to  be  considered  for 
funding  you  must  score  at  least  700 
points  during  the  pre-decisional  site 
visits.  Failure  to  do  so  will  disable  your 
agency  from  receiving  funds  from  CDC. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

If  you  are  selected  for  funding,  you 
must  let  CDC  know  how  you  are  doing 
by  sending  to  us  an  origii^al  plus  two  (2) 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application  and  must 
include  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  later 
than  90  days  after  the  end  of  each 
budget  period. 

3.  Final  financial  and  performance 
reports,  no  later  than  90  days  after  the 
end  of  the  project  period. 

4.  Quarterly  reports  on  the  numbers  of 
HIV  antibody  counseling,  testing,  and 
referral  activities  you  have  done. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  are  additional 
requirements  that  must  be  met  if 
awarded  a  cooperative  agreement  under 
this  announcement.  For  a  complete 
description  of  each,  see  Attachment  1  of 
the  program  announcement  as  posted  on 
the  CDC  Web  site. 

AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  1 2372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 


J.  Where  To  Obtain  Additional 
Information 

CDC  suggests  that  you  do  not  use  the 
program  announcement  in  the  Federal 
Register.  Instead,  use  the  version  posted 
on  the  CDC  Web  site  to  write  your 
application.  This  copy  includes  the 
forms  you  need  and  has  additional 
information  to  help  you  through  the 
process.  The  internet  address  is:  http:/ 
/www.cdc.gov. 

Click  on  "Funding"  the  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Vincent  Falzone, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  disease  Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone:  (770)  488- 
2763,  email  address:  vfaIzone@cdc.gov. 

For  Program  technical  assistance, 
contact:  Angel  Ortiz,  J.D.,  Centers  for 
Disease  Control  and  Prevention, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  Division  of  HIV/ AIDS 
Prevention,  Prevention  Program  Branch, 
1600  Clifton  Road.  MS  E-58,  Atlanta, 
GA  30333,  Telephone  (404)  639-5197. 
E-mail:  air4@cdc.gov. 

See  also  the  DHAP  home  page  on  the 
Internet:  www.cdc.gov/hiv.  To  receive 
additional  written  information,  call  The 
National  Prevention  Information 
Network  (NPIN)  at  1-800-^58-5231 
(TTY  users:  1-800-243-7012)  or  visit 
their  Web  site:  http://www.cdcnpin.org/ 
program  or 

You  can  send  requests  by  fax  to:  1- 
888-282-7681  or  e-mail  to:  application- 
cbo@cdcnpin .  org. 

This  information,  including  5161 
forms  in  PDF  and  word  processing 
formats,  is  also  posted  on  the  Division 
of  HIV/ AIDS  Prevention  (DHAP)  Web 
site  at:  http://www.cdc.gov/hiv  or  by 
contacting  NPIN  either  through  their 
toll-free  number:  1-800-458-5231  or 
their  Web  site:  http://www.cdcnpin.org/ 
program. 

CDC  also  maintains  a  Listserv  (HTV- 
PREV)  related  to  this  program 
aimoimcement.  If  you  decide  to 
subscribe  to  the  HTV-PREV  Listserv,  you 
will  be  able  to  send  questions  and  will 
receive  an  answer  and  information 
through  e-mail.  This  WDuld  include  the 
latest  news  regarding  the  program 
aiuioimcement.  FrequenUy  asked 
questions  on  the  Listserv  will  be  posted 
to  the  DHAP  Website.  You  can  subscribe 


to  the  Listserv  on-line  or  via  e-mail  by 
sending  a  message  to: 
Iistserv@listserv.cdc.gov  and  writing  the 
following  in  the  body  of  the  message: 
subscribe  HlV-prev  first  name  last  name 
(e.g.,  subscribe  HlV-prev  John  smith). 

Dated:  February  10,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  03-3922  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and« 
Prevention 

[Program  Announcement  03027] 

Grants  for  New  Investigator  Training 
Awards  for  Unintentional  Injury, 
Violence  Related  Injury,  Acute  Care, 
Disability,  and  Rehabilitation-Related 
Research;  Notice  of  Availability  of 
Funds  Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2003  funds  for  grants 
for  new  investigator  training  awards  in 
four  research  areas:  unintentional  injury 
prevention,  violence-related  injury 
prevention,  injury-related  acute  care 
and  disability  research,  and  injury- 
related  biomechanics  research 
published  in  the  Federal  Register  on 
February  7,  2003,  Volxune  68,  Nxunber 
26,  and  pages  6483-6488.  The  notice  is 
amended  as  follows:  On  page  6483. 
second  column,  the  Program 
Aimoimcement  03027  title  should  read: 
Grants  for  New  Investigator  Training 
awards  for  Unintentional  Injury. 
Violence  related  Injury.  Biomechanics. 
Acute  Care.  Disability,  and      / 
Rehabilitation-Related  Research. 

Dated:  February  7,  2003. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  jfor  Disease  Control  and 

Prevention. 

[FR  Doc.  03-3921  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratipn 

[Docket  No.  01 E-0403] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  VALCYTE 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
VALCYTE  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grille.  Office  of  Regulatory 
Policy  (HFD-013).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-3460. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regiUatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  hiunan  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  vmtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  ail  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 


FDA  recently  approved  for  marketing 
the  human  drug  product  VALCYTE 
(valganciclovir  hydrochloride). 
VALCYTE  is  indicated  for  treatment  of 
cytomegalovirus  retinitis  in  patients 
with  acquired  inununodeficiency 
syndrome  (AIDS).  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  VALCYTE  (U.S.  Patent 
No.  6,083,953)  from  Syntex,  and  the 
Patent  and  Trademark  OfOfice  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  October  31, 
2002,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  imdergone  a  regulator}' 
review  period  and  that  the  approval  of 
VALCYTE  represented  the  first 
permitted  conmiercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
VALCYTE  is  2,101  days.  Of  this  time, 
1,919  days  occiured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  182  days  occiured  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under- 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  June  30, 1995. 
The  applicant  claims  July  26, 1995,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  30, 1995, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  act:  September  29,  2000. 
The  applicant  claims  September  28, 
2000,  as  the  date  the  new  drug 
application  (NDA)  for  VALCYTE  (NDA 
21-304)  was  initially  submitted. 
However,  FDA  records  indicate  that 
NDA  21-304  was  submitted  on 
September  29,  2000. 

3.  The  date  the  application  was 
approved:  March  29,  2001.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-304  was  approved  on  March  29, 
2001. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension. 
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this  applicant  seeks  226  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  April  21,  2003.  ■ 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
August  18,  2003.  To  meet  its  burden,  the 
petition  must  contain  sufHcient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Repf.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42,  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 
-     Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  f^onday  through 
Friday. 

Dated:  January  13.  2003. 
|ane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 

|FR  Dot..  0,3-3872  Filed  2-18-03;  8:45  ami 

BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 E-0225] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  CANCIDAS 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CANCIDAS  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determinatiop  because  of  the 
submission  of  an  application  to  the 
Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  a  patent  that  claims  that 
human  drug  product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Griilo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specihed  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  CANCIDAS 
(caspofungin  acetate).  CANCIDAS  is 
indicated  for  esophageal  candidiasis 
and  invasive  aspergillosis  in  patients 
who  are  refractory  to  or  intolerant  of 
other  therapies.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  CANCIDAS  (U.S.  Patent 
No.  5,514,650)  from  Merck  &  Co.,  Inc., 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
February  14.  2002,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 


human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CANCIDAS  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requestedthat  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CANCIDAS  is  1,974  days.  Of  this  time, 
1,791  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  183  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  September  3, 
1995.  The  applicant  claims  September 
1, 1995,  as  the  date  the  investigational 
new  drug  application  (IND)  became 
effective.  However,  FDA  records 
indicate  that  the  IND  effective  date  was 
September  3,  1995,  which  was  30  days 
after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  act:  July  28,  2000.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
CANCIDAS  (NDA  21-227)  was  initially 
submitted  on  July  28,  2000. 

3.  The  date  the  application  was 
approved:  January  26,  2001.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-227  was  approved  on  January  26, 
2001. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  682  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  April  21,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
August  ip.  2003.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  cm  FDA  investigation.  (See  H. 
Rept.  857.  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42,  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 


Federal  Register / Vol.  68.  No.  33 / Wednesday.  February  19,  2003 /Notices 


8029 


Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  13.  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-3873  Filed  2-18-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pediatric  Suticommittee  of  the  Anti- 
Infective  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Subcommittee  of  the  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  3.  2003,  fi-om  8  a.m.  to 
5  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room.  rm.  1066,6630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Thomas  H.  Perez, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001,  or  e-mail:  perezt@cder.fda.gov  or 
FDA  Advisory  Information  Line,  1^800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530. 
Please  call  the  hiformation  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  March  3,  2003,  the 
subcommittee  will  discuss  the 
development  of  antiretroviral  drugs  in 
human  immunodeficiency  virus  (HIV)- 
infected  and  HTV-exposed  neonates 
younger  than  4  weeks  of  age.  Following 
this  at  2:45  p.m.,  the  agency  will 


provide  an  update  to  the  subcommittee 
on  the  Adverse  Event  Reporting  plan  as 
mandated  in  section  17  of  the  Best 
Pharmaceuticals  for  Children  Act.  After 
this  presentation,  at  approximately  3:45 
p.m.,  the  agency  will  provide  an  update 
on  pediatric  initiatives  within  the 
agency. 

The  background  material  for  this 
meeting  will  be  posted  on  the  Internet 
when  available,  or  1  working  day  before 
the  meeting  at  http://www.fda.gov/ 
ohrms/dockets/ac/menu.htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  21.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:50 
a.m.  and  10:50  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
.  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  by  February  21,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  ouUets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  wrill  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  notify  Thomas  Perez 
at  least  7  days  in  advance  of  the 
meeting. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
Pediatric  Subcommittee  of  the  Anti- 
Infective  Drugs  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  this  issue 
to  public  discussion  and  qualified 
members  of  the  Pediatric  Subcommittee 
of  the  Anti-Infective  Drugs  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  February.  10,  2003. 
Linda  Arey  Sidadany, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-4001  Filed  2-18-03;  8:45  am) 

B«JJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Gastrointestinal  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration.. 
HHS.  . 
ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Gastrointestinal 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  aAd 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  wiU  be 
held  on  March  6,  2003,  fit)m  8:30  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom. 
Two  Montgomery  Village.  Ave., 
Gaithersburg,  MD,  301-948-8900. 

Contact  Person:  Thomas  H.  Perez, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-«27- 
6758,  or  e-mail:  PerezT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12538".  Please  call  the  Information  Line 
for  up-to-date  information  on  this  - 
meeting. 

Agenda:  On  March  6,  2003,  the 
committee  will  discuss  new  drug 
application  21-549,  EMEND 
(aprepitant)  Capsules,  Merck  &  Co..  Inc.. 
for  the  following  indication:  "EMEND, 
in  combination  with  other  antiemetic 
agents,  is  indicated  for  the  prevention  of 
acute  and  delayed  nausea  and  vomiting 
associated  with  initial  and  repeat 
courses  of  highly  emetogenic  cancer 
chemotherapy,  including  high-dose 
cisplatin." 

Background  material  for  this  meeting 
will  be  available  1  business  day  before 
the  meeting  on  the  Internet  at  http:// 
www.fda.gov/ohnns/dockets/ac/ 

acmenu.htm. 

Procedure:  On  March  6,  2003,  from 
8:30  a.m.  to  4  p.m.,  the  meeting  is  open 
to  the^ublic.  Interested  persons  may 
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present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  26,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  26,  2003.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
March  6,  2003,  from  4  p.m.  ^o  5  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  conHdential  information  (5 
'U.S.C.  552b{c)(4)). 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Thomas  H. 
Perez  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.G.  app.  2). 

Dated:  February  11,  2003. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 

|FR  Doc  03-4002  Filed  2-18-03:  8:45  am) 
BRimO  CODE  4100-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  6.  2003,  from  10:30  a.m. 
to  5:30  p.m. 

Location:  Gaithersburg  Marriott 
Washingtonian  Center,  Salons  A,  B,  and 
C,  9751  Washingtonian  Blvd.. 
Gaithersburg,  MD. 

Contact  Person:  Geretta  Wood.  Center 
for  Devices  and  Radiological  Health 
(HFZ-450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850.  301-443-8320, 
ext.  143,  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12625.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
thermal  (cold)  cardiac  ablation  catheter 
and  generator  system  intended  for 
cryoablation  of  cardiac  tissue  to  treat 
patients  with  atrioventricular 
tachycardia  and  for  mapping  of  the 
atrioventricular  node.  Background 
information,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  1  business  day 
before  the  meeting  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
panelmtg.html.  Material  for  the  March 
6,  2003,  meeting  will  be  posted  on 
March  5,  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  19,  2003.  Oral, 
presentations  from  the  public  will  be 
scheduled  for  approximately  30  minutes 
at  the  beginning  of  committee 
deliberations  and  for  approximately  30 
minutes  near  the  end  of  the 
deliberations.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  19,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 


disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
-Williams,  Conference  Management 
Staff,  301-594-1283,  ext.  113,  at  least  7 
days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  10.  2003. 
Linda  Arey  Skladany, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-3999  Filed  2-18-03:  8:45  am) 

BILUNG  COOE  41MM>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  030-0025] 

Medical  Devices:  Draft  Guidance  for 
Industry  and  FDA;  The  Mammography 
Quality  Standards  Act  Final 
Regulations  Modifications  and 
Additions  to  Policy  Guidance  Help 
System  #6;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS.  ' 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"The  Mammography  Quality  Standards 
Act  Final  Regulations  Modifications  and 
Additions  to  Policy  Guidance  Help 
System  #6;  Draft  Guidance  for  Industry 
and  FDA."  The  draft  guidance 
document  is  intended  to  assist  facilities 
and  their  personnel  in  meeting  the 
MQSA  frnal  regulations.  This  document 
deals  with  requirements  related  to 
testing  of  the  automatic  exposure 
control  (AEC)  component  of 
mammography  units. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  May 
20,  2003.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "The 
Mammography  Quality  Standards  Act 
Final  Regulations  Modifications  and 
Additions  to  Policy  Guidance  Help 
System  #6;  Draft  Guidance  for  Industry 
and  FDA"  to  the  Division  of  Small 
Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
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assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments  on  the 
draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Finder,  Center  for  Devices  and 
Radiological  Health  (HFZ-240),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  301-594- 
3332. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  draft  guidance  serves  to  clarify 
and  update  previoiJsly  issued  guidance 
on  testing  the  AEC  component  of 
mammography  units.  Due  to  the  use  of 
increasingly  sophisticated 
mammography  units,  previously  issued 
guidance  on  this  matter  does  not 
adequately  address  the  issue.  This  draft 
guidance  was  developed  with  input 
from  the  National  Mammography 
Quality  Assurance  Advisory  Committee 
during  a  meeting  held  on  August  26, 
2002.  Once  finalized,  this  guidance  will 
supersede  the  AEC  guidance  that 
currently  appears  in  the  July  18,  2002, 
version  of  the  MQSA  Policy  Guidance 
Help  System  (http://vkrww.fda.gov/cdrh/ 
mammography/robohelp/START.HTM). 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  represents  the 
agency's  cvurent  thinking  on  testing  of 
the  AEC  component  of  mammography 
imits.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  H)A  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  to 
http://www.fda.gov/dockets/ 
ecomments.  Two  hard  copies  of  any 
mailed  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
hard  copy.  Comments  are  to  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  are 
available  for  public  examination  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access    , 

To  receive  "The  Manunography 
Quality  Standards  Act  Final  Regulations 
Modifications  and  Additions  to  Policy 
Guidance  Help  System  #6;  Draft 
Guidance  for  Industry  and  FDA"  by  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1435)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
Feder^  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufactvu«r's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  3,  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  03-3874  Filed  2-18-03;  8:45  am) 
BRUNO  COOE  4160-01-S 


552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Flexible 
System  to  Advance  Innovative  Research. 

Date:  March  19-21,  2003. 

Time:  7  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.',  Bethesda,  MD  20814. 

Contact  Person:  Thomas  M.  VoUberg,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health,  6116 
Executive  Boulevard,  Suite  703-7142. 
Rockville,  MD  20852,  301/594-9582, 
vollbert®mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
Dated:  February  11 .  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3884  Filed  2-18-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applicants  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the"  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Molecular 
Interactions  Between  Tumor  Cells  and  Bone. 

Date:  April  23-25.  2003. 

Time:  7  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Thomas  M.  Vollberg,  PhD, 
Scientiflc  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health.  6116 
Executive  Boulevard.  Suite  703/7142, 
Rockville.  MD  20852,  301/594-9582. 
vollbert@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 
Dated:  February  11.  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory  ' 
Committee  Policy. 

(FR  Doc.  03-3886  Filed  2-18-03;  8:45  am) 

BlUJNa  COOe  4140-01-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  leinguage  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  belpw 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Croup. 

£tote;  March  13,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  1.  Update  on  the  DCLG  Advocacy 
Survey;  2.  Report  from  the  Future  of  the 
DCLG  Working  Croup;  3.  Update  on  the 
Consumer  Advocates  in  Research  and 
Related  (CARRA)  program;  4.  Tissue  Banking 
Project;  5.  DCLG  Activities  Report  and 
Implications;  6.  Update  on  the  DCLG — 
Patient  Advisory  Board  (PAB)  Clinical  Trials 
Project;  7.  DCLG  Member  Reports. 

Place:  National  Institutes  of  Health.  61 16 
Executive  Boulevard.  Rockville.  MD  20852. 
(Telephone  conference  call.) 


Contact  Person:  Elaine  Lee,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute.  6116  Executive  Boulevard.  Suite 
300  C,  Bethesda,  MD  20892.  301/594-3194. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/dclg/dclg.btm, 
where  an  agenda  and  any  addifional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  .Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower.  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  10,  2003. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  A  dvisory 

Committee  Policy. 

(FR  Doc.  03-3898  Filed  2-18-03;  8:45  ami 
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DEPARTMENT  OF  HEATH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute,  Notice  of 
Closed  Meeting 

t 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Development  of  High-Yield  Technologies  for 
Isolating  Exfoliated  Cells  in  Body  Fluids. 

Date:  March  7.  2003. 

Tiine;  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6116 
Executive  Blvd.,  Room  8018.  Rockville,  MD 
20852.  (Telephone  Conference  Call). 

Contact  Person:  Gerald  G.  Lovinger,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8101.  Rockville. 
MD  20892-7405,  (301)  496-7987. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3903  Filed  2-18-03;  8:45  ami 
BUJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date.  March  2-4,  2003. 

Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Robert  E.  Bird,  Ph.D.. 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health.  PHS, 
OHHS.  6116  Executive  Boulevard.  Room 
8113.  Bethesda.  MD  20892-8328,  (301)  496- 
7978.  birdr®mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394..  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
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Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3904  Filed  2-18-03;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  SBIR 
Topics  187, 188  and  189. 

Date:  March  20-21,  2003. 

rime;  8  a.m.  to  6  p.m. 
^    Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Joyce  C.  Pegues,  PhD. 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  6116  Executive  Boulevard.  Room 
7149,  Bethesda,  MD  20892.  (301)  594-1286. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  February  10.  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3905  Filed  2-18-03;  8:45  am) 
BiUING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationar  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuemt  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordamce  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
E — Cancer  Epidemiology,  Prevention  & 
Control. 

ZJafe:  April  22.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Mary  C.  Fletcher,  Ph.D., 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of. 
Extramural  Activities.  National  Cancer 
Instiiute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  RM  8115,  Bethesda, 
MD  20892,  301/496-7413. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-3906  Filed  2-18-03;  8:45  am] 

BUJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instibite;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to.the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Namer  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 

Date:  March  4,  2003.  ~ 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Lynn  M  Amende.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Administrator,  Resources  and 
Training  Review  Branch,  Divisiop  of 
Extramural  Activities/NQ,  6116  Executiv* 
Boulevard  Room  8150,  Bethesda,  MD  20892. 
301-451-4759.  amende/@mai/.n//i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Heakh. 
HHS) 

Dated:  February  10,  2003. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3907  Filed  2-18-03;  8:"45  am] 
BaXJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal. privacy. 

Namd  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  PAR-02- 
042.  Colorectal  Cancer  Screening  in  Primary 
Care  Practice. 

Date:  March  25,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Rockville.  MD  20852. 
(Telphone  Conference  Call). 

Contact  Person:  C.  Michael  Kerwin,  PhD, 
MPH,  Scientific  Review  Administrator, 
Special  Review  &  Logistics  Branch,  Division 
of  Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  8057,  MSC  8329, 
Bethesda,  MD  20892-8329,  301-496-7421. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  10.  2003. 
LaVeme  Y.  SIringfield, 
Director,  Office  of  Fed  era  1 1  Advisory 
Committee  Policy. 
(FR  Doc.  03-3908  Filed  2-18-03;  8:45  am] 

BNXINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute,  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  * 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
Would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
C — Basic  &  I'reclinical. 

Date:  April  22-24.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Michael  B.  Small,  Ph.D., 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8040,  Bethesda.  MD  20892. 
301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Center's  Support: 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  February  10.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-3909  Filed  2-10-03;  8:45  ami 

BHJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meeting  of  the  Board 
of  Scientific  Counselors.  Natidnal  Eye 
Institute.  The  meeting  will  be  closed  to 
the  public  as  indicated  below  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.C,  as 
amended  for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Eye  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  Natwional  Eye  Institute. 

Date:  February  24-25.  2003. 

Time:  February  24.  2003,  7:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Eye  Institute.  Building  31, 
Room  6A35,  31  Center  Drive,  Bethesda,  MD 
20852. 


Time:  February  25.  2003.  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Eye  Institute,  Building  31, 
Room  6A35,  31  Center  Drive,  Bethesda.  MD 
20852. 

Contact  Person:  Miller  S  Sheldon.  PhD, 
Scientific  Director,  National  Institutes  of 
Health,  National  Eye  Institute.  Bethesda.  MD 
20892.  (301)  451-6763. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nei.nih.gov.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,867.  Vision  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  February  10,  2003. 
L.a Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-3911  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instihits  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  RFP-NICHD-2002- 
04 — Shigella  Vaccine  in  Adult  and  Children. 

Date:  March  10.  2003. 

Time:  12  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive 
Boulevard.  Rockville.  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan.  PhD. 
Scientific  Review  Administrator,  Division  of 
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Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01.  Bethesda.  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and  . 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  11,  2003. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-3887  Filed  2-18-03;  8:45  am] 
BILLING  CODE  4140-Ol-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Prostacyclin  &  the 
Development  of  Preimplantation  Embrya 

Date:  March  10.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  Room  5B01, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892.  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  February  11.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-3889  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4140-Ol-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
-Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  March  4,  2003,  3:30 
p.m.  to  March  4,  2003,  4:30  p.m.  which 
was  published  in  the  Federal  Riegister 
on  January  31,  2003,  68  FR  5032. 

The  starting  time  of  this  meeting  has 
changed  from  3:30  p.m.,  as  previously 
advertised  to  2:30  p.m.  The  meeting  is 
closed  to  the  public. 

Dated :  February  1 1 ,  2003 . 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-3890  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  March  4,  2003,  2:30 
p.m.  to  March  4,  2003,  3:30  p.m..  which 
was  published  in  the  Federal  Register 
on  January  31.  2003.  68  FR  5031. 

The  starting  time  of  this  meeting  has 
changed  from  2:30  p.m.,  as  previously 
advertised,  to  3:30  p.m.  The  meeting  is 
closed  to  the  public. 

Dated:  February  11,  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-3891  Filed  2-18-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Maternal  and  Child  Health 
Research  Subcommittee. 

Dafe.  March  10-12.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.',  Bethesda.  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar.  PhD, 
Scientific  Review  Administrator.  Division  of 
.  Scientific  Review.  National  Institute  of  Child 
Health^and  Human  Development,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program.  93.864. 
Population  Research:  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  February  11.  .2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-3892  Filed  2-18-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Dental  ft 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
'  amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  gfiven  of  the  following    - 
meetings. 
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The  meetings  will  be  closed  to  tlie 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-43,  Review  of  R44 
grants. 

Date:  March  26,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  Philip  Washko,  Ph.D.. 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  RM. 
4AN44F.  National  Institutes  of  Health. 
Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-39,  Review  of  RFA  DE- 
03-002,  Oral  Muscosal  Immune  Factors  HIV. 

Z)o/e:  March  31,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  MD,  Ph.D.. 
Scientific  Review  Administrator,  National 
institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  03-40.  Review  of  RFA  DE- 
03-003.  Oral  Muscosal  Vaccination  HIV. 

ttofe.  March  31,  2003. 

Time:  12  p.m.  to  5  p.m. 

Agenda:'To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Yujing  Liu,  MD.  Ph.D.. 
Scientific  Review  Administrator.  National 
Institute  of  Dental  &  Craniofacial  Res..  45 
Center  Drive,  Natcher  Building.  Rm.  4AN44F, 
Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-47,  Review  of  R44 
grants. 

Dofe.  April  1,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive.  Natcher  Building.  Rm.  4AN44F, 


National  Institutes  of  Health.  Bethesda.  MD 
20892.(301)594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-38,  Review  of  RFA  DE- 
03-005.  Pathobiology  of  TMJ  Disorders. 

Date:  April  2.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Peter  Zelazowski,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  National  Inst  of  Dental  & 
Craniofacial  Research.  National  Institutes  of 
Health.  45  Center  Dr.  Rm,  Bethesda,  MD 
20892-6402. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-37,  Review  of  RFA  DE- 
03-004,  Restoration  of  Orofacial. 

Date:  April  8-9.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Peter  Zelazowski,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Activities,  National  Inst  of  Dental  & 
Craniofacial  Research.  National  Institutes  of 
Health,  45  Center  Dr.  Rm,  Bethesda.  MD 
20892-6402. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  03-45.  Review  of  R44 
grants. 

Date:  April  16,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda. 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  Philip  Washko,  PhD.  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-46,  Review  of  R44 
Grants. 

Date:  April  29,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  Philip  Washko,  PhD.  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestfc  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS] 


Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-3893  Filed  2-18-03;  8:45  ami 

MLUNO  cote  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date:  March  18-19.  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott.  2899 
Jefferson  Davis  Highway.  Arlington.  VA 
22202. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  751, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600.  (301) 
594-7798,  muston@extTa.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Urology  Research 
Centers. 

Date:  March  24-26,  2003. 

Time:  7:30  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott.  2899 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Michael  W.  Edwards. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  750.  6707 
Democracy  Boulevard.  National  Institutes  of 
Health.  Bethesda.  MD  20892,  (301)  594-8886. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
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Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  February  11.  2003. 
LaVerae  Y.  StringReld, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3894  Filed  2-18-03;  8:45  ami 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 
Nursing  Fellowships  Special  Emphasis 
Panel. 

£ta/e;  March  5.2003. 

r/me;  11  a.m.  to  11:45  a.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Jeffrey  Mchemak.  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Review,  National  Institute  of  Nursing 
Research,  6701  Democracy  Plaza.  Suite  712. 
MSC  4870,  Bethesda.  MD  20817.  (301)  402- 
6959.  chernak@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  February  11.  2003. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3895  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Evaluation  of  the 
Colposcopy  for  Research  Use. 

Date:  February  26.  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  conference  call). 

Contact  Person:  Hameed  Khan,  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892,  (301)  396- 
1485. 

This  notice  is  being  published  less  than  1 5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contrapeption  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3899  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice^ 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  MARC  Review 
Subcommittee  A,  MARC  Review 
Subcommittee. 

Date:  February  18,  2003. . 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Richard  I.  Martinez.  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building,  Room  1AS-19G. 
Bethesda,  MD  20892-6200,  (301)  594-2849. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistr>' 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

-    Dated:  February  10,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  .     ■ 

Committee  Policy. 

[FR  Doc.  03-3900  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  In.stitute  of 
Mental  Health  Special  Emphasis  Panel. 
Bulimia  Nervosa. 

Date:  March  7.  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville.  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  Ph.D.. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda.  MD  20892-9606,  (301)  443-7861. 
dsommers@mail.  nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  ITV 
Conflicts. 

DOfe;  March  12,  2003. 

Time:  2:50  p.m.  to  4:50  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville.  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers.  Ph.D.. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606.  (301)  443-7861. 
dsommers@mail.nih.goV. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Services  Conflicts. 

Dofe.  March  19.2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Martha  Ann  Carey.  Ph.D., 
RN  Scientific  Review  Administrator.  Division 


of  Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6151.  MSC  9608, 
Bethesda.  MD  20892-9608,  (301)  443-1606, 
mcare\'@mail. nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Children  and  Youth  Interventions. 

Date:  March  19,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard.  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda,  MD  20892-9606,  (301)  443-7861, 
dsommers@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  10.  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3901  Filed  2-18-03;  8:45  am) 
MUING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material.     . 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
NIMH  SBIR  CONTRACT  TOPICS  27  AND  28. 

Date:  March  6,  2003. 

Time:  1:30  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


P/oce:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Michael ).  Kozak.  Ph.D.., 
Scientific  Review  Admmrstrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9608, 
Bethesda,  MD  20892-9606.  (301)  443-6471, 
kozakm@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel.  ' 
Models  for  Public  Use  Datasets. 

Date:  March  14,  2003. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606,  (301)  443-7861. 
dsommers@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award;  i 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  February  10.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-3902  Filed  2-18-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPAPTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
.individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
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Panel.  Review  of  Program  Profect 
Application. 

Date:  March  3-5.  2003. 

Time:  8  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western  University  Tower 
Hotel,  4507  Brooklyn.  NE.,  Seattle.  WA 
98195. 

Contact  Person:  N.  Kent  Peters.  Ph.D.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  45  Center  Drive.  Room  18ANK. 
Bethesda.  MD  20892,  (301)  594-2408. 
pe/ersn@nignis.ni7j.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institirtes  of  Health,  HHS) 

Dated:  February  10,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3910  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Speical  Emphasis  Panel, 
"Pharmacovigilance  Database  for  Anti- 
Addiction  Medications"  (Topics  044). 

Date:  March  5.  2003. 

ryme;  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Eric  Zatman.  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547,  (301)  435-1438. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Researh    . 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  February  10,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3912  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Lil>rary  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  «ections 
552b(c)(4)  and  552b(c){6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  A  M3 
ROIS. 

Date:  March  4,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6705 
Rockledge  Drive.  Suite  301,  Bethesda,  MD 
20817,  (Telephone  Conference  Call). 

Contact  Person:  Merlvn  M.  Rodrigues, 
Ph.D.,  M.D.,  Medical  Officer/SRA,  National 
Library  of  Medicine,  Extramural  Programs, 
6705  Rockledge  Drive,  Suite  301.  Bethesda, 
MD  20894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library' 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  February  11.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-3885  Filed  2-18-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  segtion  10(d)  of  the   • 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.     ^ 
INFORMATION  L  M3. 

ZJote.  March  11,2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant^. 
applications. 

Place:  National  Institutes  of  Health,  6705 
Rockledge  Drive,  Suite  301.  Bethesda,  MD 
20817.  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues. 
M.D..  Ph.D..  Scientific  Review  Adm. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS) 

Dated:  February  11,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-3888  Filed  2-18-03;  8:45  am] 

BILUNG  COOE  4140-01-M 
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department  of  health  and 
humaM  services 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Integrative, 
Functional  and  Cognitive  Neuroscience 
5,  February  18,  2003,  8:30  a.m.  to 
February  19.  2003, 10  a.m.,  which  was 
published  in  the  Federal  Register  on 
January  31.  2003,  68  FR  5032-5035. 

The  meeting  will  be  one  day  only 
February  18,  2003.  from  8  a.m.  to  6  p.m. 
The  location  remains  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  February  11.2003.      ■ 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-,3896  Filed  2-18-03;  8:45  am] 
aiLUNG  COOE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Emphasis  Panel,  February  19. 
2003,  10:30  a.m.  to  February  19,  2003, 
5:30  p.m.,  which  was  published  in  the 
Federal  Register  on  February  5,  2003, 
68  FR  5906-5908. 

The  meeting  times  have  been  changed 
to  8  a.m.  to  6  p.m.  The  meeting  date  and 
location  remain  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  February  11.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-3897  Filed  2-18-03;  8:45  am) 

MLLINO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center 

Statement  of  Organization,  Functions, 
and  Delegations  of  Autliority 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (60  FR  51480,  October  2,  1995, 
and  as  last  amended  at  67  FR  49947 
dated  August  1.  2002)  is  amended  to 
reflect  changes  in  Chapters  PA.  PB  and 


PH.  within  the  Program  Support  Center 
(PSC).  Department  of  Health  and  Human 
Services  (HHS).  The  restructuring  of 
information  technology  resources  will 
benefit  the  Department  by  realigning 
PSC  business  systems  with  PSC 
business  owners  to  achieve  greater 
efficiencies,  help  to  control  costs,  and 
enhance  customer  satisfaction.  The 
human  resources  restructuring  will 
align  functions  to  facilitate  more 
effective  partnering  with  current  and 
futiu-e  customers  and  will  facilitate  the 
transition  of  the  planned  consolidation 
of  human  resources  offices  throughout 
the  Department.  The  changes  are  as 
follows: 

I.  Under  Part  P,  Section  P-10, 
Organization,  delete  the  following  in  its 
entirety: 

5.  Information  Resources 
Management  Service  (PH). 

II.  Under  Section  P-20,  Functions,    . 
make  the  following  changes: 

A.  Under  Chapter  PA,  retitle  the 
Immediate  Office  of  the  Director  (PA),  as 
the  Immediate  Office  of  the  Deputy 
Assistant  Secretary  for  Program  Support 
(PA). 

B.  Under  Chapter  PH.  "Information 
Resources  Management  Service, "  delete 
in  its  entirety. 

D.  Under  Chapter  PA.  establish  the 
Office  oflnformation  Technology  (PAE): 

Section  PAE. 00  Mission:  Office  of 
Information  Technology  (PAE).  The 
Office  (1)  Serves  as  the  focal  point 
within  the  PSC  for  planning,  organizing, 
coordinating,  implementing  and 
managing  the  activities  required  to 
maintain  an  agency-wide  information 
technology  (IT)  program  in  compliance 
with  the  Clinger-Cohen  Act.  Paperwork 
Reduction  Act.  HHS  Chief  Information 
Officer  guidance,  and  other  related 
Federal  guidance  and  best  practices;  (2) 
Develops  and  implements  PSC-wide  IT 
policy;  (3)  Manages  and  directs  the 
operation  of  the  PSC's  IT  infrastructure, 
data  communication  networks,  and 
enterprise  infrastructure  while 
executing  some  production  operations 
at  the  PSC  and  Departmental  levels;  (4) 
Oversees  PSC  corporate  level  IT  support 
services  or  initiatives;  (5)  Reviews  and 
coordinates  technology  program 
initiatives,  ensuring  secure 
interoperability  among  systems  and 
reducing  system  redundancy;  (6) 
Establishes  and  manages  the  PSC-wide 
Security  Program:  (7)  Recommends 
emerging  information  technology  to 
improve  the  productivity,  effectiveness, 
and  efficiency  of  PSC  programs;  (8) 
Provides  customer  liaison  services  to 
resolve  issues  and  improve  technology 
support;  (9)  Manages  audit  liaison 
services  for  all  SAS  70  audits  conducted 
within  the  PSC;  (10)  Oversees  the  IT 


Continuity  of  Operations  Program  for 
PSC  IT  systems;  and  (11)  Monitors  and 
evaluates  the  performance  of  PSC 
information  resource  investments 
through  a  capital  planning  and 
investment  control  process  including 
budget  and  acquisition  management. 
Section  PAE.  1 0  Organization .  The 
dffice  of  Information  Technology  (PAE) 
consists  of  the  following  components: 

•  Office  of  the  Director 

•  Information  Systems  Security 
Division  (PAEl) 

•  Technology  Support  Services 
Division  (PAE2) 

•  Resources  Planning  and 
Management  Division  (PAE3) 

Section  PAE.20  Functions.  1.  Office  of 
the  Director:  (1)  Provides  leadership  and 
overall  management  for  information 
technology  resources  for  which  PSC  has 
responsibility;  (2)  Directs  the 
development,  implementation,  and 
enforcement  of  the  PSC's  information 
technology  architecture,  policies, 
standards,  and  acquisitions  in  all  areas 
of  information  technology;  (3)  Oversees 
PSC's  information  systems  security 
program,  assuring  compliance  with  the 
Federal  Information  Systems 
Management  Act  and  other  Federal  and 
HHS  guidance;  (4)  Oversees  and  advises 
the  PSC's  IT  business  technology 
functions  including  business  planning, 
development,  budgeting  and  fiscal 
planning,  establishing  service  level 
agreements,  assessing  customer 
satisfaction,  and  assuring  compliance 
with  the  Government  Performance  and 
Results  Act  (GPRA);  (5)  Oversees  capital 
planning  and  investment  control  (CPIC) 
for  PSC  IT  initiatives;  (6)  Chairs  the  PSC 
Information  Technology  Review  Board 
(ITRB);  (7)  Oversees  the  PSC-wide  IT 
systems  Continuity  of  Operations  . 
Program  (COOPT  and  (8)  Oversees  audit 
liaison  services  for  all  SAS  70  audits 
conducted  within  the  PSC. 

2.  Information  Systems  Security 
Division  (PAEl):  (1)  Manages  the  PSC- 
wide  Information  Technology  Security 
Program;  (2)  Develops  and  implements 
PSC-wide  IT  security  policy;  (3) 
Oversees  Certification  and  Accreditation 
of  all  critical  PSC  systems,  including 
assisting  program  managers  in 
preparing/revising  certification 
packages  to  acquire  or  retain  approval  to 
operate;  (4)  Establishes  and  implements 
the  PSC  Security  Awareness  Program, 
including  security  training  and 
awareness  oversight;  (5)  Oversees  the 
PSC  wide  Incidence  Response  Program, 
including  investigation  of  reported  IT 
security  incidents  and  appropriate 
disposition,  e.g.,  reporting  incidents  to 
higher  levels  and  external  organizations, 
if  warranted;  (6)  Manages  the  PSC-wide 
IT  systems  Continuity  of  Operations 
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Program  (COOP);  and  (7)  Manages  audit 
liaison  services  for  SAS  70  audits 
conducted  within  the  PSC. 

3.  Technology  Support  Services 
Division  (PAE2):  (1)  Designs,  obtains, 
installs,  and  maintains  all  Local  Area 
Network  (LAN)  capabilities  within  the 
PSC  for  application  and  office 
automation  support;  (2)  Provides  all 
electronic  mail  and  third  party  software 
support;  (3)  Designs,  obtains,  installs, 
and  maintains  all  communication  and 
Wide  Area  Network  (WAN)  connectivity 
capabilities  within  the  PSC;  (4) 
Establishes  and  maintains  a  help  desk 
for  desktop  support;  (5)  Provides  system 
administration  functions;  (6)  Schedules, 
operates,  and  maintains  production 
processes  for  some  PCS  applications;  (7) 
Provides  customer  liaison  services  to 
resolve  issues  and  improve  customer 
service;  (8)  Designs,  obtains,  installs, 
and  maintains  computer  and  network 
systems  including  hardware,  software, 
and  data  commimications  required  to 
support  human  resources,  financial 
management,  and  administrative 
automated  systems;  (9)  Provides 
aut6mated  data  processing  management 
services  for  computer  systems  in  local 
operational  offices;  (10)  Supports  the 
implementation  of  the  PSC's 
information  system  security  program, 
including  documenting  and  reporting 
security  breaches;  (11)  Manages  PSC 
corporate  level  IT  support  services  or 
initiatives;  (12)  Manages  Web  site 
hosting  and  design  PSC-wide;  and  (13) 
Designs,  develops,  and  maintains  PSC 
Web  applications  and  pages. 

4.  Resources  Planning  and 
Management  Division  (PAE3):  (1) 
Oversees  and  manages  overall  IT 
budgeting  and  fiscal  planning;  (2) 
Facilitates,  supports,  and  executes  the 
capital  planning  and  investment  process 
and  portfolio  management;  (3) 
Coordinates  and  manages  the 
development  and  execution  of  the  5- 
year  Information  Resources 
Management  (IRM)  plaiming  process;  (4) 
Serves  as  the  focal  point  for  IT 
architecture  planning;  (5)  Develops, 
implements,  and  oversees  adherence  to 
IT  policy;  (6)  Plans,  coordinates, 
manages  and  reports  on  activities 
required  by  the  Government  Paperwork 
Elimination  Act  (GPEA)  and 
Government  Performance  and  Results 
Act  (GPRA);  (7)  Oversees  E-Govemment 
initiatives:  (8)  Monitors  and  evaluates  IT 
Customer  Satisfaction;  (9)  Reviews  and 
oversees  all  PSC  acquisitions  and  IT 
acquisitions  initiatives;  (10)  Oversees 
and  evaluates  Section  508  compliance 
throughout  the  PSC. 

in.  Delete  all  organizational  imits  for 
the  Human  Resources  Service  (PB)  in 
their  entirety  except  the  Division  of    ■ 


Commissioned  Personnel  (PBf),  and 
replace  with  the  following: 

Section  PB.IO  Mission.  Human 
Resources  Service  (PB):  The  Service:  (1) 
Operates  a  servicing  personnel  office  for 
a  variety  of  customers;  (2)  Provides 
human  resources  operating  systems  and 
management  information  to  HHS 
program  managers  and  personnel 
offices;  (3)  Operates  and  maintains  a 
Department-wide  centralized  payroll 
system;  (4)  Provides  centralized 
common  needs  training;  (5)  Provides 
Executive  Secretariat/Executive  Director 
services  for  the  Board  for  Correction  of 
PHS  Commissioned  Corps  Records;  (6) 
Operates  a  servicing  equal  employment 
opportunity  function;  and  (.7)  Manages 
the  Departmental  EEO  complaints 
processing  program. 

Section  PB.20  Organization:  The 
Hmnan  Resources  Service  (PB)  consists 
of  the  following  components: 

•  Office  of  the  Director  (PBA) 

•  Division  of  Payroll  (PBG) 

•  Division  of  Conmiissioned 
Personnel  (PBJ) 

•  Division  of  Personnel  Operations 
(PBN) 

•  Division  of  Equal  Employment 
Opportunity  (PBP) 

•  HHS  University  (PBQ) 

•  Enterprise  Applications  Division 
(PBR) 

•  Systems  Integrity  and  Quality 
Assurance  Division  (PBY) 

1.  Office  of  the  Director  (PBA):  (1) 
Provides  executive  direction, 
leadership,  guidance  and  support  to  all 
Human  Resources  Service  (HRS) 
components;  (2)  Provides  leadership  of 
a  multi-customer,  competitive,  fee-for- 
service,  cost  centered  organization;  (3) 
Directs  the  human  resources  program 
for  the  PSC;  (4)  Provides  leadership  for 
the  Board  for  Correction  of  PHS 
Commissioned  Corps  Records;  (5) 
Provides  systems  integrity  and  quality 
assurance  functions  including 
acceptance  testing  for  all  new  systems/ 
subsystems,  major  enhancements  and 
systems  changes  for  the  human 
resources  information  system;  (6). 
Ensures  all  information  necessary  for 
yearly  SAS  70  audits  is  provided,  and 
works  with  OIT  audit  liaison  staff  to 
resolve  any  associated  issues  and 
findings;  and  (7)  Works  with  PSC  Office 
of  Information  Technology  staff  to 
ensure  appropriate  Continuity  of 
Operations  measures  are  in  place  for 
systems  owned  by  HRS.         , 

2.  Division  of  Payroll  (PBG):  (1) 
Administers  the  Department's 
centralized  payroll  systems;  (2)  Manages 
and  conducts  payroll  accounting, 
reconciliation  and  pay  adjustments 
processing,  produces  feeder  reports  for 
HHS  accounting  systems,  and  carries 


out  the  Department's  employee  debt 
collection  program;  (3)  Processes  all 
actions  relative  to  separated  employees, 
including  retirement  and  other 
separation  actions,  maintains  retirement 
records  and  processes  death  benefit 
claims;  (4)  Audits  leave  accounts  and 
processes  unemployment  compensation 
actions;  (5)  Provides  direction,  technical 
assistance,  standard  operating 
procedures,  manuals  and  training  for 
IMPACT  operators,  timekeepers, 
designated  agents,  payroll  liaison 
persons  and  other  persons  who  input 
data  or  who  use  outputs  from  the 
personnel  and  payroll  systems;  (6) 
Diagnoses  problems  and  devises 
solutions  to  systemic  problems  and 
inefficiencies;  and  (7)  Provides  required 
information  and  works  with  the  PSC 
Office  of  Information  Technology  to 
resolve  audit-related  issues  and 
findings. 

3.  Division  of  Personnel  Operations 
(PBN):  (1)  Administers  comprehensive 
human  resources  management  and 
employee/labor  relations  services  for  the 
Program  Support  Center  (PCS),  and  its 
customers;  (2)  Develops  and  implements 
strategies  and  processes  to  ensure  the 
progression  of  the  Division  of  Personnel 
Operations  in  its  role  as  a  multi- 
customer,  competitive,  fee-for-service 
cost  center;  (3)  Provides  a  full  range  of 
personnel  operations  services  and 
consultations  on  human  resources 
activities;  (4)  Provides  expert 
managerial  advisory  services  including 
analyzing  employee  resources, 
forecasting  future  requirements,  and 
coordinating  policy  to  meet 
Departmental  mission  and  pubUc 
interest  needs;  (5)  Provides  consultative 
services  and  expert  advice  to 
organizations  affecting  change 
management  activities;  and  (6) 
Administers  special  initiative  programs. 

4.  Division  of  Equal  Employment 
Opportunity  (PBP):  (1)  Encourages  and 
assists  the  PSC  and  its  other  customers 
in  voluntarily  taking  affirmative  steps  to 
correct  the  effects  of  past  discrimination 
and  prevent  present  and  future 
discrunination  without  resorting  to" 
litigation  or  other  formal  governmental 
action;  (2)  Works  toward  achieving  the 
Federal  and  the  HHS  goal  of  having  a 
fully  representative  workforce  which 
includes  members  of  all  racial  and 
ethnic  groups  as  well  as  people  with 
disabilities;  (3)  Administers  special 
emphasis/diversity  programs  designed 
to  accommodate  the  special  needs  of 
particular  groups.  This  includes 
programs  such  as  the  Hispanic 
Employment  Program,  the  Federal 
Women's  Program,  the  People  with 
Disabilities  Program,  and  programs 
concerning  African  Americans,  Asian 
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Americans/Pacific  Islanders,  and 
American  Indians/ Alaska  Natives;  (4) 
Seeks  to  identify  and  eliminate 
discriminatory  policies  and  practices 
from  the  workforce  based  on  race, 
national  origin,  color,  sex,  age.  religion, 
disability,  sexual  orientation  and/or 
reprisal:  (5)  Promotes  the  early 
resolution  of  complaints  of 
discrimination,  and  provides  for  the 
prompt,  fair  And  impartial  processing  of 
discrimination  complaints:  and  (6) 
Manages  the  Departmental  EEO 
complaints  processing  program. 

5.  HHS  University  (PBQ):  Develops 
and  manages  the  Department's  training 
and  workforce  development  functions 
with  responsibility  for  the  following:  (1) 

Develops  and  manages  the 
Department's  on-line  training  program: 
(2)  Develops  and  implements  a  service 
designed  to  facilitate  the  Department- 
wide  matching  of  deployed  employees 
with  appropriate  positions:  (3)  Provides 
career  counseling  services  for 
Departmental  employees:  (4)  Develops 
and  delivers  common  needs  training:  (5) 
Develops  and  implements  a  learning 
management  system:  (6)  Manages 
workforce  development  initiatives  to 
support  Departmental  common  needs 
training;  and  (7)  Facilitates  cross- 
departmental  utilization  of  mission 
training  being  provided  by  the  HHS 
Operating  Divisions. 

6.  Enterprise  Applications  Division 
(PBR):  The  Division  provides  the  full 
range  of  automated  data  processing 
support  activities  associated  with  the 
development  and  maintenance  of  both 
civilian  and  commissioned  officer's 
human  resources  information 
technology  systems:  (1)  Provides  overall 
program  leadership  and  direction  to  the 
operation  of  the  enterprise  personnel 
and  payroll  system  for  the  Department: 

(2)  Develops  and  implements  new 
human  resources  and  payroll  systems; 

(3)  Conducts  analysis  and  design  of 
systems  changes,  enhancements  and 
new  requirements:  (4)  Provides  the  full 
range  of  support  activities  associated 
with  the  development  and  maintenance 
of  personnel/payroll  processing  and 
reporting  systems:  (5)  Provides 
automation  services  for  the  HHS 
automated  personnel  and  payroll 
systems  and  subsystems:  (6)  Manages 
the  operation  of  production  for  the 
civilian  personnel  and  payroll 
processing  systems;  (7)  Provides  human 
resource  and  human  resource  systems 
customer  liaison  services  to  resolve 
issues  and  improve  customer  services; 
and  (8)  Provides  required  information 
and  works  with  the  PSC  Office  of 
Information  Technology  to  resolve 
audit-related  issues  and  findings. 


7.  Systems  Integrity  and  Quality 
Assurance  Division  (PBY):  Primary 
functions  of  SIQAD  include:  (1) 
Implements  and  operates  Configuration 
Management  services  including  change 
management,  software  version  control, 
and  design  of  automated  systems  to 
reduce  errors  and  support  parallel  and* 
concurrent  development:  (2)  Manages 
software/system  acceptance  testing, 
quality  assurance  reviews.  Independent 
Verification  and  Validation  (IV&V),  and 
quality  control  functions  for  all  human 
resources  systems/subsystems  including 
major  enhancements  and  systems 
changes  for  PSC  applications  and 
infrastructure;  (3)  Ensures  the  integrity 
of  HR  production  environments;  (4) 
Provides  systems  integrity  and  quality 
assurance  services  to  other  PSC 
organizations  as  required;  (5) 
Administers  HRS  accounts  residing  on 
the  National  Institutes  of  Health 
mainframe  and  IBM  Resource  Access 
Control  Facility  (RACF)  protection  of 
files  within  those  accounts;  and  (6) 
Provides  required  information  and 
works  with  the  PSC  Office  of     • 
Information  Technology  to  resolve 
audit-related  issues  and  findings. 

Dated:  February  4,  2003. 
Ed  Sontag, 

Assistant  Secretary  for  Administration  and 
Management. 
[FR  Doc.  03-3998  Filed  2-12-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Center 
for  ttie  Evaluation  of  Rielw  to  Human 
Reproduction:  Notice  of  a  Worltahop 
on  ThyroM  Hormones  and 
Reproduction 

Summary 

The  Center  for  the  Evaluation  of  Risks 
to  Human  Reproduction  (CERHR)  is 
sponsoring  a  workshop  entitled 
"Thyroid  Toxicants:  Assessing 
Reproductive  Health  Effects"  on  April 
28  and  29.  2003  at  the  Holiday  Inn  Old 
Town  Select  Hotel,  480  King  Street, 
Alexandria,  VA  22314  (telephone:  703- 
549-6080.  fax:  703-684-6508). 
Registration  begins  at  8:30  am  on  April 
28  and  the  jneeting  begins  at  9  am  each 
day.  This  meeting  is  open  to  the  public 
with  attendance  limited  only  by  the 
availability  of  space.  Persons  interested 
in  attending  are  requested  to  pre-register 
for  this  meeting  by  contacting  CERHR 
(contact  information  below).  A 
preliminary  agenda  is  provided  below 


and  additional  meeting  information  will 
be  posted,  as  available,  on  the  CERHR 
Web  site:  http://cerhr.niehs.nih.gov. 


Background 

Thyroid  function  is  modulated 
through  physiological  feedback 
mechanisms.  Hypothyroid  and 
hyperthyroid  states  are  well  known  in 
humans  with  some  being  associated 
with  iodine  levels  in  the  environment. 
Some  drugs  are  known  to  enhance  or 
repress  thyroid  function,  and  a  recent 
article  identified  116  synthetic 
chemicals  that  "interfere"  with 
production,  transport,  or  metabolism  of 
thyroid  hormone.  Thyroid  hormone 
levels  modulate  other  hormone- 
producing  tissues  particularly  those  that 
involve  reproduction,  development,  or 
mental  performance.  Both 
hypothyroidism  and  hyperthyroidism 
are  reported  to  be  associated  with  an 
increased  risk  of  adverse  pregnancy 
outcomes  in  humans. 

The  purpose  of  this  NTP-CERHR 
workshop  is  two-fold:  • 

(1)  To  discuss  and  determine 
appropriate  designs  of  developmental 
and  reproductive  toxicity  tests  for 
detecting  adverse  effects  resulting  from 
thyroid  dysfunction. 

(2)  To  discuss  the  relevance  of 
thyroid-related  adverse  reproductive 
and  developmental  effects  observed  in 
rodents  for  predicting  similar  effects  in 
himians. 

Preliminary  Meeting  Agenda 

Thyroid  Toxicants:  Assessing 
Reproductive  Health  Effects,  Holiday 
Inn  Old  Town  Select  Hotel,  480  King 
Street,  Alexandria,  VA  22314 
(telephone:  703-549-6080). 

Day  1— Monday,  April  28 

8:30  a.m.    Registration 
9    Introduction 
Summary  of  thyroid  conference, 
"Thyroid  Hormone  and  Brain 
Development:  Translating 
Molecular  Mechanisms  to 
Population  Risk,"  held  at  the 
National  Institute  of  Environmental 
Health  Sciences  on  September  23- 
25, 2002 
A  review  of  current  alternative  assays 

for  assessing  thyroid  toxicity 
Session  1:  A  comparison  of  normal 
thyroid  development/control/ 
function  in  rodents  and  humans 
10:45     Break 
Session  2:  Comparison  of  the 
reproductive  and  developmental 
effects  of  hypo/hyperthyroidism  in 
rodents  and  humans 
Discussion 
Noon    Lunch  (on  your  own) 
1  p.m.     Session  2.  continued:  Human/ 
rodent  comparison  of  reproductive 
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effects  of  selected  thyroid  active 
chemicals 

Methimazole 

PTU 

Phenobarbital 
,    Sulfamethazine 

Discussion 
5    Adjourn 

Day  2— Tuesday,  April  29 

9  a.m. 

Session  3:  The  elements  of  a  rodent 
testing  protocol  to  consider  in 
assessing  thyroid  effects  on 
reproduction  and  development  and 
their  relevance  to  human  health 
effects 
Discussion 
10:15     Break 

Session  4:  An  overview  of  1) 
appropriate  rodent  protocols  for 
detecting  thyroid  effects  on 
reproduction  and  development  and 
2)  the  appropriate  use  of  rodent 
data  for  predicting  human  effects 

Discussion 

Noon    Adjourn 

As  additional  details  and  materials  for 
this  workshop  become  available,  they 
will  be  posted  on  the  CERHR  Web  site 
(http://cerbr.niehs.nih.gov)  or  can  be 
obtained  by  contacting  Dr.  Michael 
Shelby.  Director.  CERHR.  NIEHS.  P.O. 
Box  12233,  MD  EC-32,  Research 
Triangle  Park.  NC  27709;  telephone: 
919-541-3455;  fax:  919-316-4511;  e- 
mail:  shelby@niehs.nih.gov 

Pre-Registration 

This  workshop  is  open  to  the  public 
and  interested  individuals  are 
encouraged  to  attend.  Time  is  set  aside 
for  open  discussion  throughout  the 
meeting  to  provide  an  opportunity  for 
all  attendees  to  contribute  to  the 
scientific  discussion.  The  nimiber  of 
attendees  will  be  limited  only  by  the 
space  available.  Due  to  the  limitations  of 
space,  pre-registration  for  this  meeting 
is  encouraged.  To  pre-register.  please 
provide  yoiu  name,  affiliation,  contact 
information  and  email  address  by 
Friday,  April  18,  2003,  to:  Ms.  Hamet 
McCollum,  CERHR,  Suite  500,  1800 
Diagonal  Road.  Alexandria.  VA  22314; 
telephone:  703-838-9440;  fax:  703- 
684-2223;  email: 
HMcCoIlum@Sciences.com 

Dated:  February  7.  2003. 
Samuel  H.  Wilson. 
Deputy  Director.  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  03-3913  Filed  2-18-03;  8:45  am] 
BNJJNG  C006  414»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Funding  Opportunities  Notice  for  State 
Training  and  Evaluation  of  Evidence- 
Based  Practices,  March  24, 2003 
Application  Receipt  Date 

agency:  Center  for  Mental  Health 
Services  (CMHS).  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  DHHS. 

ACTION:  Modification/Clarification  of  a 
Notice  of  Funding  Availability 
Regarding  the  Substance  Abuse  and 
Mental  Health  Services  Administration. 
Center  for  Mental  Health  Services, 
grants  for  StateTrainijig  and  Evaluation 
of  Evidence-Based  Practices. 

summary:  Federal  Register  Notice 
referring  to  the  ciurent  RFA  SM  03-003 
and  indicating  the  availability  of  funds 
for  State  Training  and  Evaluation  of 
Evidence-Based  Practices  with  a  March 
24,  2003  receipt  date.  This  notice  is  to 
inform  the  public  of  expanded 
eligibility  for  the  SAMHSA/CMHS 
announcement  No.  SM  03-003,  State 
Training  and  Evaluation  of  Evidence- 
Based  Practices  (Short  Title:  EBP 
Training  and  Evaluation).  In  addition  to 
State  mental  health  authorities,  as 
described  in  SM  03-003,  Indian  tribes 
or  tribal  organizations  (as  defined  in 
Section  4(b)  and  Section  4(c)  of  the 
Indian  Self-determination  and 
Education  Assistance  Act)  are  also 
eligible  to  apply. 

The  EBP  Training  and  Evaluation 
grants  will  fund  the  States/Tribes/Tribal 
Organizations  to  (1)  provide  state-of-the- 
art  training  and  continuing  education  to 
State  mental  health  service  providers 
and  other  stakeholders  who  are 
implementing  one  or  more  of  six  EBPs 
for  which  SAMHSA  has  previously 
developed  implementation  Resource 
Kits,  and  (2)  evaluate  the 
implementation  of  selected  EBPs  in  two 
or  more  communities  within  the  service 
areas  of  the  State/Tribe/Tribal 
Organization.  The  average  annual  award 
will  range  firom  $250,000  to  $325,000  in 
total  costs. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Crystal  R.  Blyler.  Ph.D..  Commimity 
Support  Program,  Suite  llC-22.  5600 
Fishers  Lane.  Rocfcville.  MD  20857. 
301-594-3997.  Fax  301-443-0541.  e- 
mail:  cblyler@samhsa.gov. 


Dated:  February  6,  2003. 
Richard  Kopanda. 
Executive  Officer,  SAMHSA. 
[FR  Doc.  03-3878  Filed  2-18-03;  8:45  ami 
BILLING  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WikJIIfe  Service 

Notice  of  Availability  of  the 
Assessment  Plan  for  the  Natural 
Resource  Damage  Assessment  at  ttte 
Ashtabula  River  and  HartHK  Site 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:"  Notice  of  30-day  comment 

period. 

SUMMARY:  Notice  is  given  that  the 
document  titled  "Natural  Resource 
Damage  Assessment  Plan  for  the 
Ashtabula  River  and  Harbor"  ("the 
Plan")  will  be  available  for  public 
review  and  comment  on  the  date  of 
publication  in  the  Federal  Register.  The 
U.S.  Departments  of  the  Interior  (Fish 
and  Wildlife  Service)  and  Commerce 
(National  Oceanic  and  Atmospheric 
Administration)  and  the  Ohio 
Environmental  Protection  Agency  are 
trustees  for  natural  resources 
("trustees")  tonsidered  in  this 
assessment,  pursuant  to  subpart  G  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan.  40  CFR 
300.600  and  300.610.  and  Executive 
Order  12580. 

The  trustees  are  following  the 
guidance  of  the  Natural  Resource 
Damage  Assessment  Regidations  found 
at  43  CFR  part  11.  The  public  review  of 
the  Plan  aimoimced  by  this  Notice  is 
provided  for  in  43  CFR  11.32(c). 

Interested  members  of  the  pubfic  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  of  the  Plan  can  be 
requested  from  the  address  listed  below. 
All  written-comments  will  be 
considered  by  the  trustees  and  included 
in  the  Report  of  Assessment  at  the 
conclusion  of  the  assessment  process. 
DATES:  Written  comments  on  the  Plan 
must  be  submitted  within  30  days  of  the 
date  of  this  Notice. 
ADDRESSES:  Comments  on  the  Plan 
should  be  sent  to:  Dr.  Sheila  Abraham, 
Ohio  Environmental  Protection  Agency. 
North  East  District  Office.  2110  East 
Aurora  Road.  Twdnsburg.  Ohio  44087  or 
Mr.  David  De  Vault.  U.S.  Fish  and 
Wildlife  Service.  1  Federal  Drive.  Fort 
Snelling.  Minnesota  55111 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sheila  Abraham  (330)  963-1290  or  Mr. 
David  De  Vault.  (612)  713-534Q. 
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SUPPLEMENTARY  INFORMATION:  The 

trustees  are  undertaking  an  assessment 
of  damages  resulting  from  suspected 
injuries  to  natural  resources  in  and  near 
the  lower  Ashtabula  River  and  Harbor 
that  have  been  exposed  to  hazardous 
substances  released  by  industrial 
activity  at  the  Fields  Brook  Superfund 
Site  and  the  Ashtabula  River  and 
Harbor.  The  trustees  suspect  this 
exposure  has  caused  injury  and 
resultant  damages  to  trustee  resources. 
The  injury  and  resultant  damages  will 
be  addressed  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended,  in  order  to  determine  the 
appropriate  type  and  extent  of  resource 
restoration.  The  Plan  addresses  the 
trustee's  overall  assessment  approach, 
and  utilizes  both  existing  data  as  well  as 
additional  data  to  be  collected.  Plan 
addenda  may  be  prepared  by  the 
trustees  to  provide  public  notice  of 
additional  data  collection  activities. 
Restoration  of  natural  resources  will  be 
proposed  by  the  trustees  following  the 
assessment. 

Requests  for  copies  of  the  Plan  may  be 
made  to  the  Case  Managers  at  the 
addresses  listed  above.  The  Trustee  Case 
Managers  will  provide  copies  of  all 
comments  to  all  trustees. 

You  may  submit  comments  on  the 
Plan  by  sending  electronic  mail  (e-mail) 
to:  dave_devault@fws.gov  or 
sheiIa.abrahani@epa.state.oh.us.  Do  not 
use  any  special  characters  or  forms  of 
encryption  in  your  e-mail.  The  trustees 
also  accept  comments  in  WordPerfect 
and  Word  versions  as  attachments  to  the 
e-mail  or  on  disk. 

Dated:  lanuary  27.  2003. 
William  F.  Hartwig, 

Regional  Director.  Region  3,  Fish  and  Wildlife 
Service. 
|FR  Doc.  03-3920  Filed  2-18-03;  8:45  am] 

BILUNG  COOE  4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
ActlvHIes:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0137). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  inviting  comments  on  a 
Notice  to  Lessees  and  Operators  (NTL) 
discussed  below.  The  current  Office  of 
Management  and  Budget  (OMB) 


approval  of  the  information  collection 
in  this  NTL  expires  in  August  2003.  The 
MMS  is  submitting  the  NTL  to  OMB  for 
review  and  approval. 
DATE:  Submit  written  comments  by 
April  21,  2003. 

ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Depcirtment  of  the  • 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon. 
Virginia  20170-4817.  If  you  wish  to  e- 
mail  comments,  the  address  is: 
rules.comments@mms.gov.  Reference 
information  Collection  1010-0137"  in 
your  e-mail  subject  line  and  mark  your 
message  for  return  receipt.  Include  your 
name  and  retiun  address  in  your 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz.  Rules  Processing  Team. 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  Historical  Well  Data  Cleanup 
(HWDC)  Project — Notice  to  Lessees. 

OMB  Control  Number:  1010-0137. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.). 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  will 
apply  to  all  operations  conducted  under 
a  lease.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
«nergy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  enviromnents;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

The  OCSLA  at  43  U.S.C.  1332(6) 
states  that  "operations  in  the  (Oluter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  enviroiunent  or  to 
property,  or  endanger  life  or  health." 

The  MMS's  Historical  Well  Data 
Cleanup  Project,  NTL  98-29. 
Addendum  2,  is  currently  underway 
and  is  expected  to  last  several  years  to 
allow  operators  ample  time  to  provide 
the  missing  or  corrected  data.  This 


notice  announces  our  intention  to 
request  a  3-year  extension  for  this 
information  collection. 

The  information  we  collect  under 
NTL  98-29,  Addendum  2.  is  missing 
data  for  wellbores  that  MMS  has  not 
assigned  API  numbers  and  other  well 
data  discovered  as  missing  while 
completing  the  well  database  cleanup 
project.  We  are  not  able  to  manage  and 
utilize  data  from  drilling  operations 
accurately  without  the  information  for 
the  missing  wells.  We  will  use  the 
information  to  identify  other  well  data 
(e.g.,  logs,  surveys,  tests)  missing  from 
our  records,  geologically  map  existing 
MMS  data  to  the  correct  wellbore/ 
location,  and  correctly  exchange 
information  with  the  operators  and 
industry.  Our  geoscientists  can  use  the 
information  to  evaluate  resoiux:es  for 
lease  sales  for  fair  market  value.  With 
respect  to  safety  concerns,  we  believe 
that  there  may  be  anywhere  from  3.000 
to  5.000  unidentified  completed  and 
abandoned  wellbores  (bypasses  and 
sidetracks),  some  of  which  may  contain 
stuck  drill  pipe  or  other  materials.  In 
approving  permits  and  other  operations 
in  an  area,  it  is  important  for  us  to  know 
what  may  be  adjacent  to  or  near  the 
vicinity  of  the  activity  we  are  approving 
to  minimize  the  risk  of  blowouts,  loss  of 
well  control,  and  endangerment  to  life.  • 
health,  and  the  environment.  This  is 
particularly  important  as.  over  the  years, 
the  number  of  wells  drilled  constantly 
increases,  thereby  increasing  the  risk  to 
adjacent  activities  if  operators  are  not 
aware  of  what  might  be  in  the  area. 

We  will  protect  information 
respondents  submit  that  is  considered 
proprietary  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  part 
2)  and  30  CFR  250.196,  "Data  and 
information  to  be  made  available  to  the 
public."  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil,  gas,  and  sulphur 
lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  90.000 
hours  for  approximately  40.000  wells, 
based  on: 

(ll  V4  hour  to  locate  and  copy  a 
sununary  of  drilling  operations  (e.g., 
scout  tickets)  for  each  well. 

(2)  2  hours  to  retrieve  and  analyze 
each  well  file  and  retrieve  other  missing 
data.  There  are  no  recordkeeping 
requirements. 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 


Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
acciu^acy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  conucnent  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1. 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  conunents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  oiu  submission  to  OMB. 


Public  Convnent  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  yoxu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  February  11.  2003. 
E.P.  Danenbei^r, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-3919  Filed  2-18-03;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  1,  2003.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places, 
National  Park  Service,  1849  C  St.,  NW., 
2280,  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.,  NW,  8th  floor, 
Washington,  DC  20005;  or  by  fax,  (202) 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  6,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

COLORAIX3 

Boulder  County 

Boulder  Creek  Bridge.  (Highway  Bridges  in 
Colorado  MPS),  CO  119  at  milepost  39.13. 
Boulder.  03000103. 


IDAHO 

Bannock  County 

Pocatello  Westside  Residential  Historic 
District,  Roughly  bounded  hy  N.  Arthur 
Ave..  W.  Fremont  St..  N.  Grant  Ave.,  and 
W.  Young  St.,  Pocatello.  03060102. 

NEBRASKA 

Douglas  County 

Lincoln  Highway — Omaha  to  Elkhom. 
(Lincoln  Highway  in  Nebraska  MPS), 
Approx.  3  mi.  segment  along  N.  174  St., 
Elkhom,  03000104. 

Fillmore  County 

Fairmont  Army  Airfield,  Approx.  2  mi.  S  of  . 
Fairmont,  Fairmont.  03000105. 

Knox  County 

Ponca  Tribal  Self-Help  Community  Building 
Historic  District.  Approx.  3  mi.  SE  of 
Niobrara.  Niobrara,  03000106. 

Platte  County 

Beblen,  Walter  and  Ruby.  House.  2555 
Pershing  Rd.,  Columbus.  03000108. 

Sarpy  County 

Linoma  Beach.  17106  S.  255th  St..  Gretna, 
03000107. 

NEW  HAMPSHIRE 

Carroll  County 

(ackson  Falls  National  Register  Historic 
District,  Approx.  parts  of  Jackson  Village 
Rd.  and  Five  Mile  Circuit  Rd.,  Jackson, 
03000110. 

Coos  County 

Aldrich.  Benjamin,  Homestead.  E  terminus  of 
Aldrich  Rd..  0.46  E  of  Piper  Hill.  Colbrook, 
03000109. 

|FR  Doc.  03-3957  Filed  2-18-03;  8:45  am] 

BILUNG  COOE  431&-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  25,-2003.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places. 
National  Park  Service.  1849  C  St...NW., 
2280.  Washington.  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
1201  Eye  St..  NW..  8th  floor, 
Washington.  DC  20005;  or  bv  fax.  (202) 
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343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  6,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARKANSAS 

Conway  County 

Morrilton  Commercial  Historic  District, 
Roughly  bounded  by  E.  Railroad, 
Broadway.  N.  Division  and  N.  Moose  Sts., 
Morrilton.  03000085. 

KENTUCKY 

Harlan  County 

Lynch  Historic  District.  Roughly  bounded  by 
city  limits.  L&N  RR  bed.  Big  Looney  Cr., 
Second,  Mountain,  Highland  Terrace, 
Liberty,  and  Church  Sts.,  Lynch,  03000086. 

Mercer  County 

Lexington,  Harrodsburg.  and  Perryville 
Turnpike  Rural  Historic  District,  US  68, 
Harrodsburg,  03000087. 

MISSOURI 

Greene  County 

South — McDaniel — Patton  Commerical 
Historic  District,  (SpringHeld,  Missouri 
MPS  (Additional  Documentation)), 
Roughly  bounded  by  S.  Campbell  Ave.,  W. 
McDaniel  St..  South  Ave.,  and  W.  Walnut 
St..  SpringHeld.  03000088. 

MONTANA 

Cascade  County 

Neihart  School.  200  S.  Main  St.,  Neihart. 
03000089. 

NEW  YORK 

Cattaraugus  County 

Robbins.  Simeon  B.,  House,  9.Pine  St., 
Franklinville,  03000091. 

Fulton  County 

Sacandaga  Railroad  Station.  136  McKinley 
Ave.,  Sacandaga  Park,  03000094. 

Monroe  County 

Cox,  Isaac.  Cobblestone  Farmstead,  5015 
River  Rd..  Scottsville.  03000092. 

Oneida  County 

Black  River  Canal  Warehouse,  502  Water  St.. 
Boonville.  03000093. 

Queens  County 

Church  of  the  Resurrection.  85-09  118th  St., 
Kew  Gardens,  Borough  of  Queens, 
03000090. 

OKLAHOMA 

Ottawa  County 

Tri-State  Zinc  and  Lead  Ore  Producers 
Association  Office,  508  N.  Connell  Ave., 
Picher.  03000097. 

Sequoyah  County 

First  Presbyterian  Church,  120  S.  Oak  St., 
Sallisaw'  03000096. 


Tulsa  County 

Broken  Arrow  Elementary — Junior  High 
School.  210  N.  Main,  Broken  Arrow. 
03000095. 

Circle  Theater,  10  S.  Lewis  Ave..  Tulsa. 
03000098. 

Wagoner  County 

First  Presbyterian  Church  of  Coweta.  200  S 
Ave.  B.  Coweta.  03000099. 

PUERTO  RICO 

San  Juan  Municipality 

Puerto  Rico  Island  Penitentiary.  S  of  PR  21. 
Rio  Piedras,  03000100. 

TEXAS 

Hays  County 

Michaelis,  M.G.,  Ranch,  3600  FM  150  W. 
Kyle.  03000101. 

|FR  Doc.  03-3958  Filed  2-18-03;  8:45  am) 
BILUNG  CODE  4310-70-f> 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[AG  Order  No.  2658-2003] 

Registration  of  Certain  Nonimmigrant 
Aliens  From  Designated  Countries 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Notice. 

SUMMARY:  This  Notice  amends  two 
previous  Notices  that  require  certain 
nonimmigrant  aliens  to  appear  before, 
register  with,  and  provide  requested 
information  to  the  Immigration  and 
Naturalization  Service.  This  Notice 
changes  the  dates  on  which  the 
registration  periods  close,  thus 
permitting  the  affected  nonimmigrant 
aliens  more  time  to  register.  The  Notice 
permits  nonimmigrant  aliens  of  Pakistan 
or  Saudi  Arabia  who  are  required  to 
register  under  the  Notice  published  on 
December  18,  2002,  at  67  PR  77642,  to 
timely  register  on  or  before  March  21, 
2003.  The  Notice  permits  nonimmigrant 
aliens  of  Bangladesh,  Egypt,  Indonesia. 
Jordan,  or  Kuwait  who  are  required  to 
register  under  the  Notice  published  on 
January  16.  2003.  at  68  FR  2363,  to 
timely  register  on  or  before  April  25. 
2003.  This  Notice  makes  no  other 
changes  to  the  registration  requirements. 
EFFECTIVE  DATES:  This  Noticeis  effective 
on  February  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown.  Office  of  the  General  Counsel. 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW..  Room  6100, 
Washington,  DC  20536,  telephone:  (202) 
514-2895. 

SUPPI.EMENTARY  INFORMATION:  Section 
265(b)  of  the  Immigration  and 


Nationality  Act  ("Act"),  as  amended,  8 
U.S.C.  1305(b),  provides  that 

(t]he  Attorney  General  may  in  his  discretion, 
upon  ten  days  notice,  require  the  natives  of 
any  one  or  more  foreign  states,  or  any  class 
or  group  thereof,  who  are  within  the  United 
States  and  who  are  required  to  be  registered 
under  this  subchapter,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  such  additional  information  as  the 
Attorney  General  may  require. 

Additionally,  section  263(a)  of  the 
Act,  8  U.S.C.  1303(a),  provides  that  the 
Attorney  General  may  "prescribe  special 
regulations  and  forms  for  the 
registration  and  fingerprinting  of  *   *   * 
aliens  of  any  other  class  not  lawfully 
admitted  to  the  United  States  for 
permanent  residence." 

The  Attorney  General  has  previously 
exercised  his  authority  under  these  and 
other  provisions  of  the  Act  to  establish 
special  registration  procedures  imder  8 
CFR  264.1  (fl.  See  67  FR  52584  (Aug.  12, 
2002).  These  requirements  are  known  as 
the  National  Security  Entry — Exit 
RegistraUon  System  ("NSEERS").  In 
accordance  with  the  authority  set  forth 
in  8  CFR  264.1(0(4),  the  Attorney 
General  has  determined  that  certain 
nonimmigrant  aliens  specified  in. 
previously  published  Notices  shall  be 
registered  and  required  to  provide 
specific  information.  See  67  FR  67766 
(Nov.  6.  2002);  67  FR  70526  (Nov.  22, 
2002);  67  FR  77642  (Dec.  18.  2002);  68 
FR  2363  (Jan.  16,  2003).  The  Attorney 
General  has  the  sole  discretion  to  make 
this  determination. 

Under  this  Notice,  the  Attorney 
General  grants  the  nonimmigrant  aliens 
required  to  register  under  two  of  these 
Notices  additional  time  to  register.  This 
Notice  has  the  effect  of  changing  the 
closing  date  for  registration  under  the 
Notice  published  on  December  18,  2002, 
at  67  FR  77642,  from  February  21,  2003, 
to  March  21,  2003.  Thus,  covered 
nonimmigrant  aliens  from  Pakistan  or 
Saudi  Arabia  are  being  permitted  an 
additional  month  to  register.  This 
Notice  also  has  the  effect  of  changing 
the  closing  date  for  registration  under 
the  Notice  published  on  January  16, 
2003,  at  68  FR  2363,  fttjm  March  28. 
2003,  to  April  25,  2003.  Thus,  covered 
nonimmigrant  aliens  from  Bangladesh, 
Egypt,  Indonesia,  Jordan,  or  Kuwait  are 
being  given  almost  an  additional  month 
to  register.  Tha  Attorney  General  has 
determined  that  such  additional  time  to 
register  is  in  the  best  interests  of  the 
United  States  and  has  extended  this 
time  to  register  solely  as  a  matter  of 
discretion. 

A  willful  failure  to  comply  with  the 
notices  setting  forth  the  special 
registration  requirements  constitutes  a 
failure  to  maintain  nonimmigrant  status 


under  section  237(a)(l)(C)(i)  of  the  Act, 
8  U.S.C.  1227(a)(l)(C)(i).  See  8  CFR 
214.1(f).  Pursuant  to  section  237(a)(3)(A) 
of  the  Act,  8  U.S.C.  1227(a)(3)(A),  an 
alien  who  fails  to  comply  with  the 
notices  is  deportable,  imless  the  alien 
establishes  to  the  satisfaction  of  the 
Attorney  General  that  such  failure  was 
reasonably  excusable  or  was  not  willful. 
Finally,  if  an  alien  subject  to  the  notices 
fails,  without  good  cause,  to  comply 
with  the  requirement  in  8  CFR 
264.1(f)(8)  that  the  alien  must  report  to 
an  inspecting  officer  of  the  Service 
when  departing  the  United  States,  the 
alien  shall  thereafter  be  presumed  to  be 
inadmissible  luider,  but  not  limited  to. 
section  212(a)(3)(A)(ii)  of  the  Act.  8 
U.S.C.  1182(a)(3)(A)(ii).  See  8  CFR 
264.1(f)(8). 

Notice  of  Requirements  for  Registration 
of  Certain  Nonimmigrant  Aliens  From 
Designated  Countries 

Pursuant  to  sections  261  through  266 
of  the  Inunigration  and  Nationality  Act 
("Act"),  as  amended,  8  U.S.C.  1302 
through  1306,  and  particularly  sections 
263(a)  and  265(b)  of  the  Act,  8  U.S.C. 
1303(a)  and  8  U.S.C.  130'5(b),  and  8  CFR 
264.1(f).  I  hereby  order  as  follows: 

(a)  Notvyithstanding  the  terms  of  the 
Notice  published  on  December  18,  2002, 
at  67  FR  77642,  nonimmigrant  aliens 
included  in  that  Notice  may  timely 
register  on  or  before  March  21,  2003. 

(b)  Notwithstanding  the  terms  of  the 
Notice  published  on  January  16,  2003,  at 
68  FR  2363,  nonimmigrant  aliens 
included  in  that  Notice  may  timely 
register  on  or  before  April  25,  2003. 

Dated:  February  13,  2003. 
lohn  Ashcroit. 
Attorney  General. 
(FR  Doc.  03-3960  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  2248-02] 

Notice  Designating  Additional  Ports-of- 
Entry  for  Departure  of  Aliens  Who  Are 
Subject  to  Special  Registration 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  On  August  12,  2002,  t^e 
Attorney  General  published  a  final  rule 
in  the  Federal  Register  at  67  FR  52584, 
to  revise  the  special  registration 
requirements  for  nonimmigrant  aliens 
whose  presence  in  the  United  States 
requires  closer  monitoring.  The  final 
rule  requires  that  when  a  noninunigrant 


alien  subject  to  special  registration 
departs  from  the  United  States,  he  or 
she  must  report  to  an  Immigration  and 
Naturalization  Service  (Service) 
inspecting  officer  at  any  port-of-entry 
(POE),  unless  the  Service  has,  by 
publication  in  the  Federal  Register, 
specified  that  nonimmigrant  aliens 
subject  to  special  registration  may  not 
depart  from  specific  POEs.  The 
requirement  for  an  alien  subject  to 
special  registration  to  report  to  the 
Service  prior  to  departing  the  United 
States  became  effective  on  October  1 , 
2002. 

On  September  30,  2002,  the  Service 
published  a  notice  in  the  Federal 
Register  at  67  FR  61352  listing  POEs 
through  which  nonimmigrant  aliens 
who  have  been  specially  registered  may 
depart  from  the  United  States.  This 
notice  provides  the  public  with  an 
expanded  list  of  ports  through  which 
nonimmigrant  aliens  who  have  been 
specially  registered  may  depart  from  the 
United  States.  This  list  is  provided  in 
the  affirmative  as  a  list  of  approved 
POEs  to  assist  the  public. 
DATES:  This  notice  is  effective  March  3, 
2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Dearborn,  Assistant  Chief 
Inspector,  Inunigration  and 
Natiuralization  Service,  425  I  Street, 
NW.,  Room  4064,  Washington,  DC 
20536.  telephone  number:  (202)  305- 
2970. 

SUPPLEMENTARY  INFORMATION: 

Nonimmigrant  Aliens  Subfect  to  Special 
Registration  Requirements 

Effective  September  11,  2002,  the 
Service  regulations  at  8  CFR  264.1(f) 
provide  that  nonimmigrant  aliens  (other 
than  those  applying  under  section 
101(a)(15){A),  or  (G)  of  the  Inunigration 
and  Nationality  Act  (Act)  (8  U.S.C. 
1101(a)(15)(A),  (G))  who  meet  certain 
criteria  are  subject  to  special 
registration,  photographing  and 
fingerprinting  requirements.  If  a 
nonimmigrant  alien  who  is  registered, 
photographed,  and  fingerprinted  upon 
arrival  in  the  United  States  remains  in 
the  United  States  30  days  or  more,  he  or 
she  must  report  in  person  to  a  Service 
office  to  provide  additional 
documentation  that  confirms  that  he  or 
she  is  complying  with  the  terms  of  his 
or  her  admission.  Whether  registered 
upon  qrrival  in  the  United  States  or 
notified  via  publication  in  the  Federal 
Register  to  report  to  a  Service  office  for 
registration  subsequent  to  admission, 
nonimmigrant  aliens  who  are  subject  to 
special  registration  must  be  interviewed 
annually.  Upon  each  change  of  address 
and  where  applicable,  each  change  of 


educational  institution  or  employment, 
a  special  registrant  who  remains  in  the 
United  States  for  30  days  or  more  must 
also  notify  the  Service  within  10  days  of 
such  change. 

Beginning  on  October  1,  2002,  when 
a  nonimmigrant  alien  subject  to  special 
registration  departs  the  United  States, 
he  or  she  is  required  to  report  to  an 
inspecting  officer  at  the  POE  through 
which  the  alien  is  departing  imless  the 
Service  has  specified  in  a  federal 
Register  notice  that  certain  POEs  may 
not  be  used  for  departure  by  special 
registrants.  A  nonimmigrant  alien, 
subject  to  special  registration,  who  fails 
to  report  his  or  her  departure  to  an 
inspecting  officer  as  required,  may 
thereafter  be  presumed  to  be 
inadmissible  to  the  United  States. 

On  September  30,  2002,  the  Service 
published  a  notice  in  the  Federal 
Register  notifying  the  public  that  not  all 
ports  may  be  used  for  departure  by 
special  registrants.  In  addition,  the 
notice  designated  those  POEs  that  could 
be  used  for  final  registration  and 
departure  by  nonimmigrant  aliens  who 
are  subject  to  special  registration.  The 
purpose  of  this  notice  is  to  expand  the 
list  of  POEs  that  may  be  used  for 
departing  by  special  registrants. 

Forts-of-Entry  Which  Are  Not 
Authorized  for  the  Departure  of 
Nonimmigrant  Aliens  Subject  to  Special 
Registration 

Nonimmigrant  aliens  who  are  subject 
to  special  registration  may  not  depart 
the  United  States  from  any  POE  listed 
in,  or  regarded  as  designated  by  8  CFR 
100.4(c)(2),  or  (c)(3),  or  any  other  point- 
of-embarkation,  other  than  those  listed 
below. 

Ports-of-Entry  Designated  for  Final 
Registration  and  Departure  by 
Nonimmigrant  Aliens  Subject  to  Special 
Registration 

The  following  POEs  are  specifically 
designated  for  final  registration  and 
departLue  by  nonimmigrant  aliens 
subject  to  special  registration. 
Nonimmigrant  aliens  subject  to  special 
registration  may  not  be  examined  by  the 
Service  and  depart  the  United  States 
through  any  location  other  than  those 
listed  below.  On  March  3,  2003  those 
POEs  identified  with  an  asterisk  below, 
will  be  authorized  to  provide  final 
registration  and  departure  by 
nonimmigrant  aliens  subject  to  special 
registration.  The  other  POEs  listed 
without  the  asterisks  were  designated 
on  October  1,  2002,  and  will  continue 
to  process  special  registrants  for  final 
registration  and  departure. 
Amistad  Dam  POE,  Texas; 
Alcan  POE,  Alaska; 
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Anchorage  International  Airport. 

Alaska; 
Atlanta  Hartsfield  International  Airport. 

Georgia; 
Baltimore-Washington  International 

Airport.  Maryland; 
Bell  Street  Pier  66  (Seattle)  Cruise  Ship 

Terminal,  Washington; 
Bridge  of  the  Americas  POE.  Texas; 
Brownsville/Matamoros  POE.  Texas; 
Buffalo  Peace  Bridge  POE.  New  York; 
Cape  Vincent  POE.  New  York; 
Calexico  POE.  California; 
Calais  POE.  Maine; 
Cape  Canaveral  Seaport.  Florida; 
Chicago  Midway  Airport.  Illinois; 
Chicago  O'Hare  International  Airport, 

Illinois: 
Champlain  POE.  New  York; 
Charlotte  International  Airport.  North 

Carolina; 
Chateaugay  POE.  New  York; 
Cleveland  International  Airport.  Ohio; 
Columbus  POE.  New  Mexico; 
Dallas/Fort  Worth  International  Airport. 

Texas; 
Del  Rio  International  Bridge  POE,  Texas; 
Denver  International  Airport.  Colorado; 
Derby  Line  POE,  Vermont; 
Detroit  International  (Ambassador) 

Bridge  POE.  Michigan; 
Detroit  Canada  Tunnel.  Michigan; 
Detroit  Metro  Airport,  Michigan;      ^ 
Douglas  POE.  Arizona; 
Eagle  Pass  POE.  Texas; 
Eastport  POE.  Idaho; 
Fort  Covington  POE.  New  York; 
Fort  Duncan  Bridge  POE.  Texas; 
Galveston  POE.  Texas; 
Grand  Portage  POE.  Minnesota; 
Guam  International  Airport; 
Heart  Island  POE.  New  York; 
Hidalgo  POE.  Texas; 
Highgate  Springs  POE.  Vermont; 
Honolulu  International  Airport,  Hawaii; 
Honolulu  Seaport.  Hawaii; 
Houhon  POE.  Maine; 
Houston  George  Bush  Intercontinental 

Airport.  Texas; 
Houston  Seaport,  Texas; 
International  Falls  POE,  Minnesota; 
John  F.  Kennedy  International  Airport. 

New  York; 
Ketchikan  Seaport,  Alaska; 
Kona  International  Airport  and  Seaport. 

Hawaii; 
Gateway  to  the  Americas  Bridge  POE. 

Laredo.  Texas; 
Las  Vegas  (McCarran)  International 

Airport,  Nevada; 
Lewiston  Bridge  POE.  New  York; 
Logan  International  Airport, 

Massachusetts; 
Long  Beach  Seaport,  California; 
Los  Angeles  International  Airport. 

California; 
Madawaska  POE.  Maine; 
Miami  International  Airport.  Florida; 
Miami  Marine  Unit,  Florida; 


Minneapolis/St.  Paul  International 

Airport,  Minnesota; 
Mooers  POE,  New  York; 
Niagara  Falls,  Rainbow  Bridge,  New 

York; 
Newark  International  Airport,  New 

Jersey; 
Nogales  POE,  Arizona; 
Ogdensburg  POE.  New  York; 
Orlando.  Florida; 
Oroville  POE.  Washington; 
Otay  Mesa  POE.  California; 
Pacific  Highway  POE.  Washington; 
Pembina  POE,  North  Dakota; 
Philadelphia  International  Airport. 

Pennsylvania; 
Phoenix  (Sky  Harbor)  International 

Airport.  Arizona; 
Piegan  POE.  Montana; 
Pittsburgh  International  Airport, 

Pennsylvania; 
Point  Roberts  POE.  Washington; 
Port  Everglades  Seaport,  Florida; 
Port  Arthur  POE.  Texas; 
Port  Huron  POE.  Michigan; 
Portal  POE.  North  Dakota; 
Portland  International  Airport.  Oregon; 
Progreso  Bridge  POE.  Texas; 
Raymond  POE.  Montana; 
Roosville  POE.  Montana; 
Rouses  Point  POE.  New  York; 
San  Antonio  International  Airport, 

Texas; 
San  Diego  (Lindbergh  Field) 

International  Airport.  California; 
San  Diego  Seaport,  California; 
San  Francisco  International  Airport, 
,  California; 
San  Juan  International  Airport  and 

Seaport.  Puerto  Rico; 
Sanford  International  Airport.  Florida; 
Sauh  St.  Marie  POE.  Michigan; 
Seattle  Seaport.  Washington; 
Seaway  International  Bridge/Massena 

POE.  New  York; 
Seattle-Tacoma  International  Airport. 

Washington; 
St.  Louis  International  Airport  (Lambert 

Field).  Missoiu-i; 
St.  Thomas  Seaport,  U.S.  Virgin  Islands; 
Sweetgrass  POE.  Montana; 
Tampa  International  Airport  and 

Seaport.  Florida; 
Thousand  Islands  POE.  New  York; 
Trout  River  POE,  New  York 
Washington  Dulles  International 

Airport.  Virginia;  and 
Ysleta  POE.  Texas 

Notice  of  Where  To  Report  for  Final 
Registration  and  Departure 

Upon  registration,  whether  registered 
at  a  POE  upon  admission  to  the  United 
States  or  at  a  Service  office  subsequent 
to  admission,  each  nonimmigrant  alien 
subject  to  special  registration  will  be 
issued  an  information  packet  that  will 
list  each  POE  authorized  for  departue 
and  other  instructions  on  how  to  _ 


comply  with  8  CFR  264.1.  This  packet 
will  also  contain  specific  information 
regarding  hours  of  operation,  directions 
and  contact  numbers. 

Due  to  the  limited  availability  of 
current  resources,  specifically  departure 
staff  and  facilities,  the  Service  must 
limit  the  POEs  authorized  for  departiue 
registration  to  effectively  capture 
departure  data.  As  more  POEs  become 
available  to  examine  special  registrants 
upon  departure,  the  Service  will 
designate  the  POEs  by  notice  in  the 
Federal  Register  and  make  the  list 
available  at  Service  offices  and  on  its 
Web  site  at  http://www.ins.usdoj.gov. 

Dated:  January  31,  2003. 
Nfichael  |.  Garcia, 

Acting  Commissioner.  Immigration  and 
Naturalization  Service. 
|FR  Doc.  03-4130  Filed  2-18-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Indian  and  Native  American  Welfare-to- 
Worlt  Grant  Program;  Proposed 
Collection;  Comment  Request 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
process  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 

Srocess  helps  to  ensure  that  requested 
ata  can  be  provided  in  the  desired 
format,  reporting  burdens  are 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  reinstatement 
of  the  previously-approved  reporting 
system  for  the  Indian  and  Native 
American  Welfare-to-Work  (INA  WtW) 
Grant  Program  for  three  more  years 
(October  1,  2001  to  September  30,  2004), 
or  imtil  the  expiration  of  the  program  if 
sooner.  A  copy  of  the  previously- 
approved  information  collection  request 
[ICR],  especially  the  reporting  forms  and 
completion  instructions,  can  be 
obtained  by  contacting  the  office  listed 


below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
April  21,  2003. 

ADDRESSES:  James  C.  DeLuca.  Chief. 
Division  of  Indian  and  Native  American 
Programs.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  Room  N^641.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Telephone:  (202)  693-3754  (VOICE)  or 
(202)  693-3818  (FAX)  (these  are  not 
toll-free  numbers)  or  Internet: 
jcle]uca@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  requesting 
reinstatement  of  its  previously-approved 
reporting  system  for  the  Indian  and 
Native  American  Welfare-to-Work  Grant 
Program  for  three  more  years  (October  1. 
2001  to  September  30,  2004),  or  until 
the  program  expires.  Current  statutory 
authorization  for  the  INA  WtW  program 
has  technically  expired,  but  grantees 
can  continue  to  expend  funds  for  up  to 
five  years  "after  the  date  the  funds  are 
so  provided."  However,  no  current 
grantee  may  expend  FY  1999  INA  WtW 
funds  after  September  30.  2004.  As  a 
result  of  the  statutory  program 
amendments  of  1999  and  2000.  the 
Department  has  decided  that  the 
reporting  system  requires  only  relatively 
minor  changes  at  this  time. 

II.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  burden  estimate  for  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the.  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

III.  Current  Actions:  The  proposed 
renewal  of  this  ICR  will  be  a 
continuation  of  the  previously-approved 
system  that  will  be  used  by  the 
approximately  34  different  INA  WtW 
grantees  operating  some  forty  (40)  grants 
that  have  FY  1998  or  FY  1999  funds 
remaining.  It  will  be  the  primary 
reporting  vehicle  for  enrolled 
individuals,  their  characteristics, 
training  and  services  provided, 
outcomes,  including  job  placement  and 
wage  data,  as  well  as  detailed  financial 
data  on  program  expenditiues.  The 
previously-approved  paperwork 
burdens  are  covered  under  OMB 
Clearance  No.  1205-0386  (expiration 
date  09/30/2001).  However,  because  of 
the  significant  reduction  in  the  number 
of  grantees  still  operating  INA  WtW 
programs,  those  bxu-den  estimates  have 


not  been  included  in  the  following 
burden  estimates.  For  ease  of  analysis, 
the  following  burden  estimate  is  broken 
down  into  the  two  main  components  of 
INA  WtW  program  operation:  (1) . 
Recordkeeping;  and  (2)  reporting. 

Type  of  Review:  Reinstatement. 

Agency:  Employment  and  Training 
Administration. 

Title:  Reporting  system  for  Indian  and 
Native  American  Welfare-to-Work  Grant 
Program. 

OMB  Number:  1 205-0386. 

Catalog  of  Federal  Domestic 
Assistance  Number:  17.254. 

Recordkeeping  Requirements: 
Grantees  shall  retain  supporting  and 
other  documents  necessary  for  the 
compilation  and  submission  of  the 
subject  reports  for  three  years  after 
submission  of  the  final  financial  report 
for  the  grant  in  question  (29  CFR  97.42 
and/or  29  CFR  95.53). 

Affected  Public:  Federally-recognized 
tribes.  Alaska  Native  regional  non-profit, 
corporations,  and/or  consortia  of  any  of 
the  above. 

Total  Estimated  Burden:  2,880  hours 
(reporting);  19,800  hours 
(recordkeeping)  Detailed  breakdown  of 
the  above-estimated  burden  hour 
requirements  for  the  INA  WtW  program 
are  as  follows:  (It  should  be  noted  that 
the  FY  1998  and  FY  1999  INA  WtW 
grants  are  funded  separately,  by  law. 
Therefore,  even  though  some  grantees 
are  still  operating  both  programs,  these 
burden  estimates  are  done  as  if  the  tribe 
were  two  separate  entities,  since  the  two 
grants  must  be  reported  upon  separately 
and  separate  records  must  be  kept  on 
expenditures  and  participants.) 


Required  activity 


Participant  Recordkeeping  

(Reporting)  Financial  Status  Report  . 
Participation  and  Characteristics  Rpt 

Totals 


INA  WtW 
form  no. 


ETA  9069-1 
ETA  9069  ... 


#of 
respondents 


40 
40 

40 


_L 


40 


Responses 
per  year 


Total 
responses 


6,600 
160 
160 


6,920 


Hours  per 
response 


3.00 

9 

9 


21 


Total  tMjr- 
den  hrs. 


19,800 
1,440 
1,440 


22.680 


Note:  Recordkeeping  estimates  are  based 
on  the  esUmaled  current  INA  WtW  caseload 
times  an  estimated  average  of  3.00  hours  per 
participant  record.  This  is  currently  the 
approximate  expferience  with  actual  INA 
WtW  performance.  Also,  this  burden  estimate 
does  not  include  those  INA  WtW  grantees 
participating  in  the  demonstration  under 
Public  Law  102-477.  Any  INA  WtW  burden 
estimate(s)  for  "477  grantees"  would  be 
included  under  the  Bureau  of  Indian  Affairs" 
OMB  Clearance  Number  1076-0135.  The 
individual  time  per  response  (whether  plan, 
record,  or  report)  varies  widely  depending  on 
the  degree  of  automation  attained  by 
individual  grantees.  Grantees  also  vary 
according  to  the  numbers  of  individuals 


served  in  each  fiscal  year.  If  the  grantee  has 
a  fully-developed  and  automated  MIS,  the 
response  timels  limited  to  one-time 
programming  plus  processing  time  for  each 
response.  It  is  the  Department's  desire  to  see 
as  many  INA  WtW  grantees  as  possible 
become  computerized,  so  that  response  time 
for  planning  and  reporting  will  eventually 
sift  down  to  an  irreducible  minimum  with  an 
absolute  minimum  of  human  intervention. 

Estimated  Grantee  Burden  Costs 

{There  are  no  capital/start-up  costs  involved 
in  any  INA  WtW  activities) 


Recordkeeping:  19.800  hours  times  an 
estimated  cost  per  grantee  hour  of 
$20.00  (including  fringes)  =  $396,000. 

Reporting:  2,880  hoiu^  times  $20.00  = 
$57,600  per  year. 

Total  estimated  burden  costs: 
$401,760  (nationwide). 

As  noted,  these  costs  will  vary  widely 
among  grantees,  from  nearly  no 
additional  cost  to  some  higher  figure, 
depending  on  the  state  of  automation 
attained  by  each  grantee  and  the  wages 
paid  to  the  staff  actually  completing  the 
various  forms.  All  costs  associated  with 
the  required  submissions  outlined 
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above,  whether  for  recordkeeping  or 
reporting  purposes,  are  allowable  grant 
expenses.  Comments  submitted  in 
response  to  this  comment  request  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  continuation  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  11th  day  of 
February.  2003. 
Emily  Stover  DeRocco, 
Assistant  Secretary  for  Employment  and 
Training  Administration. 

|FR  Doc.  03-3923  Filed  2-1&-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  Hied 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Independence  Coal  Company,  Inc. 

[Docket  No.  M-2003-O06-C] 

Independence  Coal  Company,  Inc., 
HC  78  Box  1800,  Madison,  West 
Virginia  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.1002 
(Installation  of  electric  equipment  and 
conductors;  permissibility)  at  its  White 
Oak  Deep  Mine  (MSHA  I.D.  No.  46- 
08933)  located  in  Boone  County,  West 
Virginia.  The  petitioner  would  like  to 
use  a  2400-voIt  power  center  to  power 
a  continuous  miner  with  high-voltage 
trailing  cable  inby  the  last  open  crosscut 
and  within  150  feet  of  pillar  workings. 
The  petitioner  has  outlined  in  this 
petition  specific  terms  and  conditions 
that-will  be  used  to  protect  the  2400-volt 
trailing  cable.  The  petitioner  requests  an 
amendment  to  its  previous  petition  for 
modification,  docket  number  M-2002- 
041-C,  to  allow  the  HV  trailing  cable  to 
be  treated  just  as  the  995-volt  trailing 
cable  without  jeopardizing  any  safety 
issues. 

2.  Independence  Coal  Company,  Inc. 

[Docket  No.  M-2003-O07-CJ 

Independence  Coal  Company,  Inc., 
HC  78  Box  1800,  Madison,  West 
Virginia  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.1002 
(Installation  of  electric  equipment  and 
conductors;  permissibility)  at  its  Jack's 
Branch  Buffalo  Creek  Mine  (MSHA  I.D. 
No.  46-08513)  located  in  Boone  County, 
West  Virginia.  The  petitioner  would  like 
to  use  a  2400-volt  power  center  to 
power  a  continuous  miner  with  high- 


voltage  trailing  cable  inby  the  last  open 
crosscut  and  within  150  feet  of  pillar 
workings.  The  petitioner  has  outlined  in 
this  petition  specific  terms  and 
conditions  that  will  be  used  to  protect 
the  2400-volt  trailing  cable.  The 
petitioner  requests  an  amendment  to  its 
previous  petition  for  modification, 
docket  number  M-2002-041-C,  to  allow 
the  HV  trailing  cable  to  be  treated  just 
as  the  995-volt  trailing  cable  without 
jeopardizing  any  safety  issues. 

3.  KenAmerican  Resources,  Inc. 

[Docket  No.  M-2003-008-CI 

KenAmerican  Resources,  Inc.,  7590 
State  Route  181,  Central  City,  Kentucky 
42330  has  filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.519-l(b)  (Main 
power  circuits;  disconnecting  switches; 
locations)  at  its  Paradise  Mine  (MSHA 
I.D.  No.  15-17741)  located  in 
Muhlenberg  County,  Kentucky.  The 
existing  standard  requires  that  "in  an 
instance  on  which  a  main  power  circuit 
enters  the  underground  area  through  a 
shaft  or  borehole,  a  disconnecting 
switch  be  installed  underground  within 
500  feet  of  the  bottom  of  the  safe  or 
borehole."  The  petitioner  proposes  to 
move  its  disconnecting  switch  to  the 
main  travelway  in  the  2nd  crosscut  from 
the  slope  bottom.  The  switch  will  be 
located  approximately  750  feet-800  feet 
of  cable  length  from  the  bottom  of  the 
power  borehole.  The  petitioner  states 
that  its  proposed  alternative  method 
would  allow  them  to  put  additional  roof 
support  in  the  area  where  the  switch  is 
presently  located.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  Alfred  Brown  Coal  Company 

(Docket  No.  M-2003-O09-C1 

Alfred  Brown  Coal  Company,  71  Hill 
Road,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  49.2(b) 
(Availability  of  mine  rescue  teams)  at  its 
7  Ft.  Slope  Mine  (MSHA  I.D.  No.  36- 
08893)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  reduction  of  two  mine  rescue  teams 
with  five  members  and  one  alternate 
each,  to  two  mine  rescue  teams  of  three 
members  with  one  alternate  for  either 
team.  The  petitioner  asserts  that  an 
attempt  to  utilize  five  or  more  rescue 
team  members  in  the  mine's  confined 
working  places  would  result  in 
diminution  of  safety  to  both  the  miners 
at  the  mine  and  members  of  the  rescue 
team. 


Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  21,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington.  Virginia  this  11th  day 
of  February  2003. 
Marvin  W.  Nichols,  Jr., 
Director,  Office  of  Standards.  Regulations, 
and  Variances. 
(FR  Doc.  03-3881  Filed  2-18-03;  8:45  am) 

BILUNC  CODE  4510-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-015)] 

NASA  Advisory  Council  (NAC),  Task 
Force  on  International  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

Federal  Register  Citation  of  Previous 
Announcement:  68  FR  3280,  Notice 
Number  03-005,  January  23,  2003. 

Previously  Announced  Date  of 
Meeting:  February  21,  2003,  12  Noon-1 
p.m.  Eastern  Standard  Time. 

Meeting  has  been  cancelled  and  will 
be  rescheduled  for  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Pagel,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4621. 

)une  W.  Edwards, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  03-3996  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-016)] 

Aerospace  Medicine  Occupational 
Health  Advisory  Committee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  Aerospace 
Medicine  Occupational  Health  Advisory 
Committee. 

DATES:  Friday,  March  14,  2003,  9  a.m.  to 
4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Room  3H46  (MIC  3),  Washington, 
DC.  Attendees  must  check  in  at  the 
Security  Desk  at  the  West  Lobby  (4th 
and  E  Streets)  and  be  escorted  to  the 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pam  Barnes,  Code  AM,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC,  20546,  202/358-2390. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Opening  Remarks  by  Chief  Health  and 

Medical  Officer 
— Charter  of  Committee  replacing 

former  Aerospace  Medicine 

Occupational  Health  Advisory 

Subcommittee 
— Aerospace  Medicine  Highlights  and 

Issues 
— Occupational  Health  Highlights  and 

Issues 
— Open  discussion  and  action 

assigiunents 
— Next  Meeting 
— Closing  Comments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  NASA 
Advisory  Coimcil  which  is  also  meeting 
at  the  Stennis  Space  Center  on  March  19 
and  20,  2003.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  Due  to  the 
increased  security  at  NASA  facilities, 
any  members  of  Ae  public  who  wish  to 
attend  this  first  meeting  of  the 
Aerospace  Medicine  Occupational 
Health  Advisory  Committee  must 
provide  their  name,  date  and  place  of 
birth,  citizenship,  social  security 
number,  or  passport  and  visa 
information  (number,  coimtry  of 
issuance  and  expiration),  business 
address  and  phone  number,  if  any.  This 
information  is  to  be  provided  at  least  72 
hours  (5  PM  EDT  on  March  14,  2003) 
prior  to  the  date  of  the  public  meeting. 
Identification  information  is  to  be 
provided  to  Pam  Barnes,  (202)  358- 
2390,  pbames@hq.nasa.gov.  Failure  to 
timely  provide  such  information  may 
result  in  denial  of  attendance.  Photo 
identification  may  be  required  ifor  entry 
into  the  building.  Persons  with 
disabilities  who  require  assistance 


should  indicate  this  in  their  message. 
Due  to  limited  availability  of  seating, 
members  of  the  public  will  be  admitted 
on  a  first-come,  first-serve  basis.  News 
media  wishing  to  attend  the  meeting 
should  follow  standard  accreditation 
procediues.  Members  of  the  press  who 
have  questions  about  these  procedures 
should  contact  the  NASA  Headquarters 
newsroom  (202/358-1600). 

/ 

|une  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Sfxice 

Administration. 

[FR  Doc.  03-3997  Filed  2-18-03;  8:45  am) 

BILLING  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Meeting 

TIME  AND  date:  10  a.m.,  Thursday, 
February  20,  2003. 

place:  Board  Room,  7th  Floor  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  fit)m  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

2.  Proposed  Rule:  Part  709  of  NCUA's 
Rules  and  Regulations,  Addition  to 
Swap  Agreement  to  the  Definition  of  a 
Qualified  Financial  Contract. 

RECESS:  11:15  am. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 
February  20,  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  205  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  Exemptions  (8), 
(9)(A)(ii),  and  (9)(B). 

2.  One  (1)  Insurance  Appeal.  Closed 
pursuant  to  Exemption  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone:  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  03-4041  Filed  2-13-03;  4:08  pml 

BILUNG  CODE  753S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Meetings;  Sunshine  Act;  Agenda 

TIME  AND  PLACE:  9:30  a.m.,  Wednesday, 

February  26,  2003. 

PLACE.  NTSB  Conference  Center,  429 

L'Enfant  Plaza,  SW.,  Washington.  DC 

20594. 

STATUS:  The  one  item  is  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

7532     Highway  Accident  Report — 
ColUsion  of  Greyhound  Lines,  Inc., 
Motorcoach  and  DelCar  Trucking 
Truck  Tractor-Semitrailer,  Loraine, 
Texas,  on  June  9,  2002. 
News  Media  Contact:  Telephone  (202) 

314-6100. 
Individuals  requesting  specific 

accommodations  should  contact  Ms. 

Carolyn  Dargan  at  (202)  314-6305  by 

Friday,  February  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicky  D'Onofrio,  (202)  314-6410. 
Dated:  February  14,  2003. 

Vicky  D'Onofrio, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  03-4084  Filed  2-14-03;  12:15  pm) 

BKiJNG  CODE  7S3»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  rnformation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10' CFR  Part  60— "Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories". 

2.  Current  OMB  approval  number: 
3150-0127. 

3.  How  often  the  collection  is 
required:  The  information  need  only  be 
submitted  one  time. 

4.  Who  is  required  or  asked  to  report: 
State  or  Indian  Tribes,  or  their  ^^ 
representatives,  requesting  consultation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  radioactive  waste 
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geologic  repository  site,  or  wishing  to 
participate  in  a  license  application 
review  for  a  potential  geologic 
repository  (other  than  a  potential 
geologic  repository  site  at  Yucca 
Mountain,  Nevada,  currently  under 
investigation  by  the  U.S.  Department  of 
Energy,  which  is  now  regulated  under 
10  CFR  Part  63). 

5.  The  number  of  annual  respondents: 
1;  however,  none  are  expected  in  the 
next  three  years. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  121  hours;  however,  none  are 
expected  in  the  next  three  years. 

7.  Abstract:  Part  60  requires  States 
and  Indian  Tribes  to  submit  certain 
information  to  the  NRC  if  they  request 
consultation  with  the  NRC  staff 
concerning  the  review  of  a  potential 
repository  site,  or  wish  to  participate  in 
a  license  application  review  for  a 
potential  repository  (other  than  the 
Yucca  Mountain,  Nevada  site  proposed 
by  the  U.S.  Department  of  Energy). 
Representatives  of  States  or  Indian 
Tribes  must  submit  a  statement  of  their 
authority  to  act  in  such  a  representative 
capacity.  The4nformation  submitted  by 
the  States  and  Indian  Tribes  is  used  by 
the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  as  a 
basis  for  decisions  about  the 
commitment  of  NRC  staff  resources  to 
the  consultation  and  participation 
efforts.  As  provided  in  §  60.1,  the 
regulations  in  10  CFR  Part  60  no  longer 
apply  to  the  licensing  of  a  geologic 
repository  at  Yucca  Mountain.  All  of  the 
information  collection  requirements 
pertaining  to  Yucca  Mountain  were 
included  in  10  CFR  Part  63,  and  were 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3150- 
0199  (§  63.8).  The  Yucca  Mountain  site 
is  regulated  under  10  CFR  Part  63  (66 
FR  55792,  November  2.  2001). 

Submit,  by  April  21,  2003,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  acciirate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 


NRC  worldwide  Web  site  http:// 
www.nrc.gov/public-involve/doc- 
comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,' Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shehon. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

jFR  Doc.  03-.3935  Filed  2-18-03;  8:45  am] 
BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-263] 

Nuclear  Management  Company,  LLC; 
Monticello  Nuclear  Generating  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Section  50.60, 
"Acceptance  criteria  for  fracture 
prevention  measiu^s  for  light-water 
nuclear  power  reactors  for  normal 
operation,"  and  10  CFR  Part  50, 
Appendix  G.  "Fractiue  Toughness 
Requirements,"  for  Facility  Operating 
License  No.  DPR-22,  issued  to  the 
Nuclear  Management  Company,  LLC 
(the  licensee),  for  operation  of  the 
Monticello  Nuclear  Generating  Plant, 
located  in  Wright  County,  Minnesota. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environinental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  Part  50,  Section  50.60(a)  and 
Appendix  G,  which  would  allow  the  use 
of  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  Code  Case  N-640  as 
the  basis  for  revised  reactor  vessel 
pressure  and  temperature  (P/T)  limit 
curves  in  the  Monticello  Technical 
Specifications  (TSs). 


The  regulation  at  10  CFR  Part  50. 
Section  50.60(a),  requires,  in  pari,  that 
except  where  an  exemption  is  granted 
by  the  Commission,  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  requirements  for  the 
reactor  coolant  pressure  boundary  set 
forth  in  Appendices  G  and  H  to  10  CFR 
Part  50.  Appendix  G  to  10  CFR  Part  50 
requires  that  P/T  limits  be  established 
for  reactor  pressure  vessels  (RPVs) 
during  normal  operating  and  hydrostatic 
or  leak-rate  testing  conditions. 
Specifically,  10  CFR  Part  50,  Appendix 
G,  states,  "The  appropriate  requirements 
on  both  the  pressure-temperature  limits 
and  the  minimum  permissible 
temperature  must  be  met  for  all 
conditions."  Appendix  G  of  10  CFR  Part 
50  specifies  that  the  requirements  for 
these  limits  are  the  ASME  Code,  Section 
XI,  Appendix  G,  limits. 

ASME  Code  Case  N-640  permits  the 
use  of  alternate  reference  fracture 
toughness  (i.e.,  use  of  "Kic  fracture 
toughness  curve"  instead  of  "Kia 
fracture  toughness  curve,"  where  Kic 
and  KiA  are  "Reference  Stress  Intensity 
Factors,"  as  defined  in  ASME  Code. 
Section  XI.  Appendices  A  and  G. 
respectively)  for  reactor  vessel  materials 
in  determining  the  P/T  limits.  Since  the 
Kic  fracture  toughness  curve  shown  in 
ASME  Code,  Section  XI,  Appendix  A, 
Figure  A-2  200-1,  provides  greater 
allowable  fracture  toughness  than  the 
corresponding  Kia  fractiu'e  toughness 
curve  of  ASME  Code,  Section  XI, 
Appendix  G,  Figure  G-2210-1,  using 
ASME  Code  Case  N-640  to  establish  the 
P/T  limits  would  be  less  conservative 
than  the  methodology  ciurently 
endorsed  by  10  CFR  Part  50,  Appendix 
G.  Therefore,  an  exemption  to  apply 
ASME  Code  Case  N-640  is  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
April  22,  2002,  as  supplemented  by 
letter  dated  September  16,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  the  licensee  to  implement  ASME 
Code  Case  N-640  in  order  to  revise  the 
method  used  to  determine  the  P/T  limits 
because  continued  use  of  the  present 
curves  urmecessarily  restricts  the  P/T 
operating  window.  Since  the  P/T 
operating  window  is  defined  by  the  P/ 
T  operating  and  test  limit  curves 
developed  in  accordance  with  the 
ASME  Code,  Section  XI,  Appendix  G, 
procedure,  continued  operation  of 
Monticello  with  these  P/T  curves 
without  the  relief  provided  by  ASME 
Code  Case  N-640  would  unnecessarily 
require  the  RPV  to  maintain  a 
temperature  exceeding  212  °F  in  a 
limited  operating  window  during  the 


pressure  test.  Consequently,  steam 
vapor  hazards  would  continue  to  be  one 
of  the  safety  concerns  for  personnel 
conducting  inspections  in  primary 
containment.  Implementation  of  the 
proposed  P/T  curves,  as  allowed  by 
ASME  Code  Case  N-640,  would  not 
significantly  reduce  the  margin  of  safety 
and  would  eliminate  steam  vapor 
hazards  by  allowing  inspections  in 
primary  containment  to  be  conducted  at 
a  lower  coolant  temperature. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposed  action. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed- 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  enviroimiental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  enviroimiental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

.  Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for 
Monticello. 

Agencies  and  Persons  Consulted 
On  February  11,  2003,  the  staff 
consulted  with  the  Minnesota  State 
official,  Nancy  Campbell  of  the 
Department  of  Commerce,  regarding  the 


environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
erjvironmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  April  22,  2002.  as 
supplemented  by  letter  dated  September 
16,  2002.  Documents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdi®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  February  2003.        _ 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan. 

Chief.  Section  1 ,  Project  Directorate  III, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-3936  Filed  2-18-03:^8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47354;  File  No.  SR-NASD- 
2002-180] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Regarding  the  Prohlt>ition 
Against  Guarantees  and  Sharing  in 
Customer  Accounts 

February  12,  2003. 

On  December  18,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  NASD  Rule  2330(e)  to  clarify 
that  members  and  their  associated 
persons  are  prohibited  from 


guaranteeing  any  customer  against  loss 
in  connection  with  any  securities 
transaction  or  in  any  securities  account 
of  the  customer.  Additionally,  the 
proposal  would  require  that  associated 
persons  obtain  written  authorization 
from  their,  employing  member  firm  and, 
the  customer  before  sharing  in  a 
customer's  account  under  Rule  2330(f). 
The  propbsal  would  delete  the 
requirement  that  members  and 
associated  persons  obtain  the  written 
authorization  of  the  member  carrying 
the  account  before  sharing  in  a 
customer's  account  from  Rule  2330(f). 
Notice  of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  6,  2003.'  The 
Commission  received  no  comments 
regarding  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^  The  Conunission 
finds  that  the  proposal  is  consistent 
v^rith  the  requirement?  of  section 
15A(b)(6)  of  the  Act.3  which  requires, 
among  other  things,  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  ~~ 

Specifically,  the  Commission  believes 
that  the  proposal  should  facilitate 
compliance  with  Rule  2330(e)  by 
clarifying  that  members  and  their 
associated  persons  are  prohibited  from 
making  guarantees  to  any  customer,  not 
just  those  whose  accounts  are  carried  by 
the  member  or  those  for  whom  a 
member  is  effecting  a  securities 
transaction.  The  proposal  should  also 
strengthen  the  regulatory  protections 
provided  in  Rule  2330(f)  by  requiring 
members  and  their  associated  persons  to 
obtain  the  prior  written  authorization  of 
the  customer  before  sharing  in  any 
customer  account.  Finally,  the 
Conunission  believes  that  requiring 
associated  persons  who  wish  to  share  in 
a  customer  account  to  obtain 
authorization  from  their  employer  is  a 
more  effective  way  to  detect  and  deter 
misconduct  than  requiring  such 
authorization  from  the  member  carrying 
the  actount. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,-*  that  the 


>  See  Securities  Exchange  Act  Release  No.  47103 
(December  30,  2002).  68  FR  595. 

2  In  approving  the  proposal .  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 

3  15U.S.C.  78o(b)(6). 
«15U.S.C-.  78s(bM2). 
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proposed  rule  change  {SR-NASD-2002- 
180)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-3943  Filed  2-18-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ftelease  No.  34-47344;  File  No.  SR-NASD- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
o)  Proposed  Rule  Change  and 
Amendments  Nos.  1  and  2  Thereto,  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Clarify  Rule  4701  (o) 
Regarding  the  Ability  of  UTP 
Exchanges  To  Enter  Non-Attributable 
Quotes/Orders  Into  Nasdaq's 
SuperMontage  System 

February  11,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  and  Rule 
19b-4  thereunder,^  notice  is  hereby 
given  that  on  January  17,  2003,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  through  its 
subsidiary.  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  Nasdaq.  On  January  30, 
2003,  Nasdaq  filed  Amendment  No.  1  to 
the  proposal. 3  On  February  6,  2003, 
Nasdaq  filed  Amendment  No.  2  to  the 
proposal.''  The  Commission  is 
publishing  this  notice  to  solicit 


M7CFR200.30-3(a)(12). 

'15U.S.C.  78.s(b)(l). 

»  17  CFR  240.1 9b-4. 

^  See  letter  from  Thomas  P.  Moran.  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  30.  2003 
("Amendment  No.  1").  In  Amendment  No.  1. 
Nasdaq  provided  a  basis  for  waiving  the  30-day 
operative  delay. 

*  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division.  Commission,  dated 
February  6.  2003  ("Amendment  No.  2").  In 
Amendment  No.  2.  Nasdaq  amended  the  proposed 
rule  change  language  for  Rule  4701(o)  to  reflect 
changes  approved  by  the  Commission  in  Release 
No.  34-47301  (January  31,  2003).  68  FR  6236 
(February  6.  2003).  For  the  purposes  of  calculating 
the  60-day  abrogation  period,  the  Commission 
considers  the  period  to  have  commenced  on 
February  6,  2003,  the  date  Nasdaq  filed  Amendment 
No.  2. 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4701  (o)  to  clarify  the  ability  of  UTP 
Exchanges  to  enter  Non-Attributable 
Quotes/Orders  into  the  Nasdaq  National 
Market  Execution  System  ("NNMS"  or 
"SuperMontage").  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  italicized. 

4700.  NASDAQ  National  Market 
Execution  System  (NNMS) 

4701.  Definitions — Unless  stated 
otherwise,  the  terms  described  below 
shall  have  the  following  meaning: 

(a)  through  (n)  No  Change. 

(o)  The  term  "Non-Attributable 
Quote/Order"  shall  mean  a  bid  or  offer 
Quote/Order  that  is  entered  by  a  Nasdaq 
Quoting  Market  Participant  or  NNMS 
Order  Entry  Firm  and  is  designated  for 
display  (price  and  size)  on  an 
anonymous  basis  in  the  Nasdaq  Order 
Display  Facility.  UTP  Exchanges  may 
submit  Non-Attributable  Quote/Orderfs) 
in  conformity  with  Rule  4710(e). 

(p)  through  (jj)  No  Change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries;  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  1,  2002,  Nasdaq  filed  SR-. 
NASD-2002-91  with  the  Commission 
setting  forth  rules  governing  the  entry  of 
orders  and  quotes  by  UTP  Exchanges 
into  Nasdaq's  SuperMontage  system.^ 
As  explained  in  that  filing,  UTT 
Exchanges  that  elect  to  participate  in  the 
system  are  allowed  to  enter  a  single  bid 
Quote/Order  and  a  single  offer  Quote/ 
Order  representing  their  principal 


'  See  Securities  Exchange  Act  Release  No.  46343 
(August  13,  2002).  67  FR  53822  (August  19.  2002) 
(File  No.  SR-NASD-2002-91  regarding  die 
voluntary  participation  of  national  securities 
exchanges  in  the  SuperMontage). 


trading  interest  that  will  displayed  . 
along  with  the  UTP  Exchange's 
identifier  in  the  Nasdaq  Quotation 
Montage.  If  that  Attributed  Quote/Order 
falls  with  the  number  of  price  levels 
subject  to  aggregation,  that  UTP  Quote/ 
Order  will  be  included  in  the  total 
aggregated  share  amounts  displayed  by 
the  system.  For  their  agency  Quotes/ 
Orders,  UTP  Exchanges  that  elect  to 
participate  in  SuperMontage  can  send 
one,  or  multiple,  Non-Attributable 
Quote/Orders  to  the  system.  These 
Quotes/Orders  will  be  displayed  under 
SuperMontage's  SIZE  MMID.  In  order  to 
make  clear  the  ability  of  participating 
UTP  Exchanges  to  enter  Non- 
Attributable  Quotes/  Orders  for  their 
agency  customers,  Nasdaq  proposes  to 
amend  the  definition  of  Non- 
Attributable  Quote/Order  in  NASD  Rule 
4701(o)  to  reference  NASD  Rule  4710(e) 
that  authorizes  and  governs  UTP 
Exchfmge  capabilities  in  SuperMontage. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,**  in 
general,  and  with  section  15A(b)(6)  of 
the  Act,^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  not  solicited  nor  received 
any  written  comments  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule: 
(1)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 


Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act,8  and  subparagraph  (f)(6)  of 
Rule  19b--4  thereunder. ^  At  any  time 
within  60  days  of  the  filing  of  tbe 
proposed  rule  change,  as  amended,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othenvise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  Nasdaq  believes  the  proposed 
rule  change  clarifies  a  functionality  that 
is  already  available  to  UTP  Exchanges. 
In  particular,  as  already  set  forth  in 
NASD  Rule  4710(e),  the  proposed  rule 
change  makes  clear  that  a  UTP 
Exchange  participating  in  the 
SuperMontage  may  enter  Non- 
Attributable  Quotes/Orders  for  their 
agency  customers  into  the  system  using 
the  SIZE  MMID.  10 

The  Commission  believes  that  it  is  • 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  30-day  operative  delay.^'  The 
Conunission  notes  that  this  proposal 
merely  clarifies  the  ability  of  UTP 
Exchanges  to  enter  Non-Attributable 
Quotes/Orders,  as  currently  permitted 
by  the  system. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  vmtten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  tbe  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-05  and  should  be 
submitted  by  March  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-3944  Filed  2-18-03;  8:45  am) 
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Self-Regulatory  Organizations;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  and  Notice  of  Riing  and  Order 
Granting  Acceleratsd  Approval  of 
Amendment  Nos.  1, 2,  and  3  to  the 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Permanent  Approval  of  the 
Primex  Auction  System® 

February  11,2003. 

I.  Introduction  , 

On  May  1,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  hic.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder.^  requesting 
permanent  approval  of  the  Primex 
Auction  System®  ("Primex"  or 
"System").  The  proposed  rule  change 
was  pubUshed  for  public  comment  in 
the  Federal  Register  on  May  31,  2002.^ 
On  May  28,  2002,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  comment  period  expired 


«15  U.S.C.  780-3. 
MS  U.S.C.  78o-3(b)(6). 


"15  U.S.C.  78s(b)(3)(Al 

9  17CFR240.19b-4(fK6). 

">  See  Amendment  No.  1.  supra  note  3. 

"  For  purposes  of  only  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(bMl)- 

2  17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  45983 
(May  23,  2002),  67  FR  38152  ("Original  Proposal"). 

♦  See  letter  from  Peter  R.  Geraghty,  Associate  Vice 
President  and  Associate  General  Counsel,  Nasdaq, 
to  Katherine  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division").  Commission, 
dated  May  1,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  Nasdaq  removed  the  following 
language  inadvertently  included  in  proposed  NASD 
Rule  5013(c)(2):  "Participants  dial  are  Primex 
Auction  Market  Makers  for  a  security  may  submit 
Market  Orders  in  that  security  for  an  immediate 
{i.e.,  "zero  second")  Auction,  provided  the 
Participant  attaches  certain  match  parameters  as  set 


on  June  21,  2002.^  On  July  25,  2002,  the 
Commission  received  one  comment 
letter  on  the  Original  Proposal.**  On 
October  7,  2002,  Nasdaq  filed  a  response 
to  the  NYSE  Comment  Letter.^  On 
November  1,  2002,  Nasdaq  filed 
Amendment  No.  2  to  the  proposed  nde 
change.B.On  February  4,  2003,  Nasdaq 
filed  Amendment  No.  3  to  the  proposed 
rule  change.^ 

This  order  approves  the  proposed  rule 
change.  In  addition,  the  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  Nos.  1,2, 
and  3  bom  interested  persons,  and 
approving  Amendment  Nos.  1,2,  and  3 
on  an  accelerated  basis. 


forth  in  proposed  NASD  Rule  5014(b).  Market 
Orders  for  at  least  10.000  shares  or  S200.000  in 
market  value  are  also  eligible  for  a  z»ro  second 
Auction,  regardless  of  whether  or  not  match 
parameters  are  attached." 

5  Nasdaq  has  granted  the  Commission  several 
extensions  of  time  to  consider  Nasdaq's  proposal, 
the  most  recent  extending  the  tiine  period  until 
Felmiary  14,  2003. 

6  See  letter  firom  Daria  C  Stuckey,  Corporate 
Secretary,  New  York  Stock  Exchange.  Inc. 
("NYSE"),  to  Jonathan  G.  Katz.  Secretary. 
Commission,  dated  July  24.  2002  ("NYSE  Comment 
Letter"). 

'  See  letter  from  Edward  S.  Knight.  Executive 
Vice  President  and  (General  Counsel,  Nasdaq,  to 
Jonathan  G.  Katz.  Secretary,  Commission,  dated 
October  7,  2(X)2  ("Nasdaq  Response  Letter"). 

•  See  letter  from  Peter  R.  Geraghty,  Associate  Vice 
President  and  Associate  General  Counsel.  Nasdaq, 
to  Katherine  England,  Assistant  Director.  Division. 
Commission,  dated  October  31,  2002  ( "Amendment 
No.  2").  In  Amendment  No.  2,  Nasdaq  seeks 
permanent  approval  of  the  following  changes  to 
Nasdaq's  application  of  Primex:  (1)  Elimination  of 
the  end-of-day  anonymity  feature;  (2) 
implementation  of  a  system  change  to  prohibit 
appropriately  marked  orders  from  executing  in 
violation  of  the  NASD  short  sale  rule;  (3) 
amendmenU  to  proposed  NASD  Rule  5020  to  reflect 
that  Nasdaq  delayed  for  an  additional  calendar 
quarter  the  rule  req'uiring  Primex  Auction  Market 
Makers  ("PAMMs")  to  submit  a  certain  percentage 
of  their  orders  to  Primex;  (4)  amendments  to 
proposed  NASD  Rule  5016  to  reflect  that  orders  not 
fully  executed  in  Primex  can  be  forwarded  to  the 
SuperMontage  version  ("SuperMontage")  of  the 
Nasdaq  National  Market  Execution  System 
("NNMS");  and  (5)  the  addition  of  two  new 
conditions  that  can  he  attached  to  orders  submitted 
to  Primex:  an  Anti-lntemalization  Qualifier  and  an 
All  or  None  condition. 

'See  letter  bora  Maty  M.  Dunbar,  Vice  President 
and  Deputy  General. Counsel,  Nasdaq,  to  Katherine 
England.  Assistant  Director.  Division,  Commission, 
dated  February  3.  2003  ("Amendment  No.  3").  In" 
Amendment  No.  3.  Nasdaq  seeks  permanent 
approval  to  (1)  change  the  minimum  size 
requirement  for  Predetermined  Relative  Indications 
from  a  tiered  structure  depending  on  the  amount  of 
price  improvement,  to  a  standard  minimum  sire 
requirement  of  100  shares;  (2)  reprogram  the  System 
to  reject  trading  interest  marked  as  "short"  or  "short 
exempt"  in  any  exchange-listed  security  eligible  for 
participation  in  the  InterMarket  Trading  System; 
and  (3)  modify  proposed  NASD  Rule  5017  to  be- 
consistent  with  the  system  change  relating  to  short 
sales  set  forth  in  Amendment  No.  2.  Telephone  call 
among  Peter  R  Geraghty.  Associate  Vice  President 
and  Associate  General  Counsel,  Nasdaq;  Ckjrdon 
Fuller,  Counsel  to  the  Assistant  Director.  Division. 
Commission,  and  lennifer  Lewis,  Attorney. 
Division,  Commission,  on  February  7,  2(X)3. 
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n.  Background 

Nasdaq  has  operated  Primex  as  a 
facility  of  the  NASD  since  December  17, 
2001 .  Primex  operates  as  a  Pilot  Trading 
System  pursuant  to  a  temporary,  two- 
year  exemption  from  the  rule  Hling 
requirements  of  Section  19(b)  of  the 
Act '"  under  Rule  19b-5  under  the 
Act."  Nasdaq  represents  that  Primex 
has  exceeded  the  volume  threshold 
required  to  maintain  its  status  as  a  Pilot 
Trading  System  pursuant  to  Rule  19b- 
5  under  the  Act.'^  Accordingly,  Nasdaq 
now  seeks  permanent  approval  of  the 
Primex  rules.  Pending  such  approval, 
the  NASD  submitted  a  proposed  rule 
change  setting  forth  the  rules  governing 
Primex  and  permitting  Nasdaq  to 
continue  to  operate  Primex  on  a 
temporary  basis. '^ 

m.  Brief  Description  of  Primex  ^* 

Participants 

Primex  is  a  voluntary  system  available 
to  any  NASD  member  and  other  entities 
that  a  member  chooses  to  sponsor.  To 
.access  the  System,  a  member  must  be  in 
good  standing  and  have  executed  the 
necessary  agreements  with  Nasdaq. 
Members  granted  access  to  the  System 
are  referred  to  as  Primex  Auction 
System  Participants  ("Participants"), 
and  can  access  Primex  for  their 
customers  or  for  themselves.  Entities 
that  are  not  members  can  access  the 
System  by  becoming  a  Sponsored 
Subscriber  of  a  Participant  ("Sponsored 
Subscriber").  The  Participant  assumes 
responsibility  for  all  activity  conducted 
through  the  System  by  the  Sponsored 
Subscriber. 

There  are  two  categories  of  Primex 
Participants:  Primex  Auction  Market 
Makers  ("PAMMs")  and  Crowd 
Participants.  By  becoming  a  Participant, 
a  member  automatically  receives  the 
right  to  trade  as  a  Crowd  Participant  for 
any  security  eligible  for  trading  in  the 
System.  In  general.  Crowd  Participants 
can  view  all  orders  exposed  in  the 
System:  interact  with  any  order  in  the 
System;  submit  orders  to  the  System; 
and  trade  as  principal,  agent,  or  riskless 
principal.  In  addition,  PAMMs  are 
entitled  to  exercise  certain  matching 
rights  that  allow  a  PAMM  to  commit 


■"15U.S.C.  78s(b). 

>'17CFR240.19b-5. 

>M7  Ct^R  240.19b^5.  See  Securities  Exchange  Act 
Release  No.  45983  (May  23.  2002),  67  FR  38152 
("Original  Proposal"). 

■^Notice  of  the  filing  and  the  immediate 
effectiveness  of  the  proposed  rule  change  was 
published  on  May  31,  2002  in  the  Federal  Register. 
See  Securities  Exchange  Act  Release  No.  45982 
(May  23,  2002),  67  FR  38163. 

'*  See  the  Original  Proposal  for  a  more  detailed 
description  of  Primex  and  the  NASD  Rules 
governing  Primex. 


capital  to  its  customer  orders  in 
conjunction  with  the  order  exposure 
process;  provide  execution  guarantees 
for  its  own  customer  orders  submitted  to 
the  System:  and  use  certain  types  of 
orders  that  permit  the  PAMM  to 
facilitate  block  trades  and  "clean 
crosses."  PAMMs  are  also  entitled  to 
share  in  transaction  revenue  paid  by 
other  Participants  when  those  other 
Participants  execute  against  a  PAMM's 
customer  orders. 

To  become  a  PAMM,  a  member  must 
register  as  such  with  Nasdaq  for  each 
security  in  which  the  member  wishes  to 
trade  in  such  capacity.  Members  that 
seek  to  become  PAMMs  also  must  be 
registered  as  Nasdaq  market  makers 
with  respect  to  Nasdaq-listed  securities 
(i.e.,  Nasdaq  National  Market®  and  The 
Nasdaq  SmallCap  Market^^^  securities) 
or  Consolidated  Quotation  Services   ■ 
("CQS")  market  makers  with  respect  to 
exchange-listed  securities.  With  respect 
to  any  security  eligible  for  which  a 
Participant  is  registered  as  a  PAMM, 
such  PAMM  mus't  submit  to  the  System 
a  minimum  percentage '-"'  of  its 
Mandatory  Eligible  '^  public  customer 
orders  (including  customer  orders  of 
another  broker-dealer  that  directs  such 
orders  to  the  PAMM)-for  those  securities 
in  which  it  is  registered  as  a  PAMM. 

Orders 

Participants  may  submit  unpriced 
market  orders,  as  well  as  orders  that 
have  speciHed,  fixed  prices  that  are 
marketable  or  priced  between  the 
NBBO.  Orders  can  be  submitted  in  any 
round  lot  or  mixed  lot,  but  odd  lot 
orders  are  not  accepted.  Fixed  price 
orders  are  eligible  only  for  "immediate 
or  cancel"  treatment. 

Participants  can  choose  the  maximum 
duration  of  the  exposiu^  for  their 
orders.  Unpriced  market  orders 
generally  have  a  default  maximum 
broadcast  period  of  15  seconds,  but 
executions  can  take  place  sooner  if  there 
are  satisfactory  responses  from  the 
crowd  at  any  time  during  the  exposiue 
of  the  ord^f .  Executions  can  occur 
instantaneously  when  there  is  crowd 
trading  interest  residing  in  the  System. 
Trading  interest  can  reside  in  the 
System  when  Participants  define  their 
interest  in  advance  of  an  order  being 
placed,  or  when  other,  contra  side 
orders  are  already  in  the  process  of 
being  exposed.  In  addition.  Participants 
also  may  elect  to  have  the  order  exposed 
for  an  immediate  or  "zero  second" 
execution,  depending  on  the  size  of  the 


"  See  proposed  NASD  Rule  5020. 
•    '»  See  proposed  NASD  Rule  5011  (definition  of 
"Mandatory  Eligible  Order")  and  proposed  NASD 
Rule  5020. 


order  or,  as  described  below,  guarantee 
an  execution  by  committing  liquidity  in 
the  absence  of  satisfactory  interest  from 
the  crowd.  Transactions  always  are 
executed  at  or  within  the  NBBO. 

An  order  also  can  be  submitted  with 
a  condition  attached  requiring  a 
minimum  amount  of  price  improvement 
relative  to  the  current  NBBO  at  the  time 
of  execution.  A  Participant  utilizing  this 
feature  for  an  order  to  buy  would 
specify,  when  entering  the  order  into 
the  System,  that  the  order  be  executed 
only  if  the  exposure  yields  an  execution 
with  price  improvement  of  3  cents 
below  the  "Best  Offer"  as  publicly 
displayed  in  the  NBBO  at  the  time  of 
execution. 

PAMMs  are  entitled  to  attach  certain 
match  parameters  to  customer  orders 
they  submit  to  the  System.  For  example, 
a  PAMM  may  submit  a  customer  order 
with  a  50%  match  parameter.  Any 
interest  provided  by  the  crowd  is 
matched  in  both  size  and  price  by  a 
corresponding  execution  with  the 
PAMM.  The  PAMM  must  be  willing  to 
execute  the  entire  order  when  using  this 
match  parameter,  in  the  absence  of 
sufficient  response  from  the  crowd. 

PAMMs  also  can  submit  customer 
orders  with  a  Two  Cent  Match 
parameter.  This  fiuiction  allows  the 
PAMM  entering  the  order  to  execute  the 
customer  order,  provided  it  is  willing  to 
match  the  price  established  by  the 
crowd  for  the  entire  order  to  the  extent 
the  price  offered  by  the  crowd  is  within 
two  cents  of  the  NBBO.  If  there  is  crowd 
interest  willing  to  provide  more  than 
two  cents  of  price  improvement,  the 
PAMM  loses  that  portion  of  the  order  to 
the  crowd. 

PAMMs  also  are  entitled  to  provide 
execution  guarantees  within  the  System. 
This  feature  ensures  that  any  balance  of 
an  order  remaining  after  exposing  it  to 
the  crowd  will  receive  a  liquidity 
guarantee,  established  by  the  PAMM  for 
each  order  submitted,  at  a  price  at  least 
as  good  as  the  NBBO  at  that  time. 

Any  condition,  match  parameter,  or 
guarantee  must  be  attached  to  an  order 
at  the  time  it  is  submitted  to  the  System. 
The  existence  of  any  condition,  match 
parameter,  or  guarantee  that  may  be 
attached  to  an  order  is  never 
communicated  or  displayed  to  the 
crowd. 

The  System  also  provides  participants 
the  option  of  having  the  balance  of  an 
unexecuted  order  returned  to  them  or 
forwarded  to  other  Nasdaq  systems  for 
execution.  Participants  must  indicate 
their  preference  upon  submission  of  an 
order  to  the  System.  For  example,  a 
Participant  can  submit  an  order  With  an 
indication  that  it  should  be  forwarded  to 
another  Nasdaq  system  if  the  order  is 


not  completely  executed  in  Primex.  To 
the  extent  the  exposure  concludes  and 
there  is  a  portion  of  the  order  remaining, 
that  balance  will  be  converted  by  the 
System  to  an  order  that  is  forwarded  to 
SuperSoes  (for  Nasdaq  National  Market 
securities),  SuperMontage,  or  ITS/CAES 
(for  exchange-listed  securities,  provided 
the  participant  also  is  an  ITS/CAES 
market  maier).  A  Participant's 
preference  is  not  displayed,  exposed  or 
commimicated  to  any  other  Participant. 

Responses  and  Indicqtions 

Participants  may  submit  Responses 
and  Indications  to  the  System,  for  the 
purpose  of  interacting  with  orders  on 
Primex.  Responses  and  Indications  are 
not  communicated  to  any  Participant, 
except  to  the  extent  they  result  in  an 
execution  with  an  order.  Responses  and. 
Indications  cannot  execute  against  other 
Responses  and  Indications.  Responses 
are  instructions  submitted  to  the  System 
by  Participants  to  interact  with  available 
orders  exposed  on  Primex.  Responses 
may  be  either  a  Fixed  Price  Response 
(e.g.,  buy  1,000  at  $20)  or  a  Relative 
Priced  Response  (e.g.,  buy  1,000  at  the 
bid  plus  3  cents). 

Indications  are  instructions  submitted 
to  the  System  to  interact  with  future 
orders  exposed  on  Primex  by  either  the 
next  day  or  the  next  five  days,  as 
selected  by  the  Participant.  An 
Indication  may  be  a  Predefined  Relative 
Indication  ("P^l-")  or  a  Go-Along 
Indication.  PRIs  have  no  specific  fixed 
price,  but  are  expressed  at  time  of  entry 
in  terms  relative  to  the  best  bid  or  offer 
publicly  displayed  at  such  time  when 
the  System  activates  the  PRI  against 
orders  on  Primex.  PRIs  are  ranked  in 
relative  price/time  priority  among  all 
other  PRIs  and  any  same-side  orders 
currently  being  exposed.  When 
activated  by  the  System,  a  PRI  will 
match  against  orders  at  a  price  equal  to 
the  best  bid  (for  PRIs  to  buy)  or  offer  (for 
PRIs  to  sell)  publicly  displayed  at  that 
time  in  the  NBBO,  plus  or  minus 
(respectively)  the  relative  price  term 
associated  with  that  PRI:  provided  that 
such  price  also  satisfies  any  applicable 
condition  associated  with  the  order  to 
which  it  is  responding.  All  PRIs  must  be 
for  at  least  100  shares.  The  System  will 
only  accept  PRIs  that  meet  the  required 
amounts  of  price  improvement  (set  forth 
in  proposed  NASD  Rule  5018(c)(1)(C)). 
Participants  may  associate  a  Per  Auction 
Maximum  size  with  a  PRI,  which  will 
provide  the  Participant  with  an 
opportunity  to  withdraw  the  PRI  once 
the  Per  Auction  Maximum  is  exhausted. 

Go- Along  Indications  also  have  no 
specific  fixed  price,  and  are  also 
expressed  at  time  of  entry  in  terms 
relative  to  the  best  bid  or  offer  publicly 


displayed  at  such  time  when  the  System 
activates  the  PRI  against  orders  on 
Primex.  Go- Along  Indications  are  only 
activated  when  there  has  been  at  least 
one  other  contemporaneous  Crowd 
execution  at  the  NBBO,  provided  there 
are  no  PRIs  available  or  orders  being 
exposed.  Each  Go-Along  Indication  is 
required  to  be  for  at  least  10,000  shares. 

All  orders  submitted  to  the  System  are 
identified  as  either  a  Public  Order  (in 
general,  an  order  for  the  account  of  a 
customer)  or  a  Professional  Order  (in 
general,  an  order  for  the  proprietary 
account  of  a  broker-dealer).  This  status 
is  not  commimicated  to  any  other 
Participant,  but  is  used  to  determine 
whether  an  order  is  available  to  interact 
with  the  Response  or  Indication  of  a 
Crowd  Participant.  A  Participant  that 
responds  to  orders  on  Primex  can 
choose  whether  its  Responses  and 
Indications  interact  with  both  Public 
and  Professional  Orders,  or  just  Public 
Orders.  However,  a  Participant  entering 
an  order  does  not  have  the  ability  to 
select  or  control  whether  public  or 
professional  interest  may  interact  with 
the  order. 

IV.  NYSE  Comment  Letter  and  Nasdaq 
Response 

In  the  NYSE  Comment  Letter,  the 
NYSE  argued  against  the  Commission 
granting  permanent  approval  to  Prihiex. 
The  NYSE  argued  that  the  Commission 
must  evaluate  whether  Primex  compfies 
with  Nasdaq's  regulatory  obligations  as 
an  exchange  piu-suant  to  Section  6  of  the 
Act,^^  even  though  Nasdaq's  exchange 
application  is  pending  with  the 
Commission.  The  NYSE  argued,  among 
other  things,  that  Primex's  true 
character  is  not  that  of  an  auction,  but 
rather,  an  anti-competitive  dealer 
internalization  system.  For  example,  the 
NYSE  argued  that  Primex's  "match 
mechanism"  for  dealer  guarantees 
allows  dealers  to  jump  ahead  of  pre- 
existing customer  orders. 

In  the  Nasdaq  Response  Letter, 
Nasdaq  stated  that  it  would  respond  to 
all  of  the  comments  raised  by  the  NYSE 
Comment  Letter,  even  though  it  is  only 
required  to  comply  with  the 
requirements  of  Section  15A  of  the 
Act  18  because  of  its  current  status  as  a 
registered  securities  association.  Nasdaq 
further  stated  that  Primex  is  fully 
consistent  vdth  these  statutory 
obligations. 

The  NYSE  argued  that  the 
requirement  that  PAMMs  submit  80%  of 
their  order  flow  is  anti-competitive  and 
compromises  the  ability  of  broker- 
dealers  to  comply  with  their  best 


>'15U.S.C.  78f. 
'» 15  U.S.C.  780-3. 


execution  obligations.  The  NYSE  further 
stated  that  the  80%  requirement  is  an   ■ 
off-board  trading  restriction  which 
conditions  the  ability  of  any  member  to 
effect  any  transaction  otherwise  than  on 
Primex.  The  NYSE  also  believes  the 
requirement  unfairly  discriminates 
against  members  with  high  volume  of 
order  flow. 

Nasdaq  responded  that  the  80% 
delivery  requirement  applies  only  to 
those  dealers  who  wish  to  take 
advantage  of  the  benefits  of  certain 
rebates  and  features  available  to 
PAMMs.  Nasdaq  stated  that  the  only 
penalty  for  not  meeting  the  80% 
delivery  requirement  is'to  be  ineligible 
for  PAMM  status;  there  are  no 
disciplinary  sanctions  for  faiUng  to  meet 
the  80%  requirement,  and  such  dealers 
will  still  have  access  to  the  other 
features  of  Primex.  Nasdaq  contended 
that  the  requirement  does  not  place 
participant  in  a  position  where  it  must  - 
choose  between  violating  a  NASD  rule  . 
and  its  duty  of  best  execution;  rather, 
each  participant  is  free  to  execute  its 
orders  in  whichever  manner  it  believes 
can  obtain  best  execution.  Finally, 
Nasdaq  stated  that  all  orders  that  are 
exposed  in  Primex  are  eligible  for  the 
80%  test,  even  if  they  are  executed 
elsewhere. 

Nasdaq  further  argued  that  the  80% 
requirement  is  designed  to  encourage 
dealers  with  customer  order  flow  to 
expose  customer's  orders  to  the  public. 
It  asserted  that,  without  the  80% 
requirement,  the  market  would  believe 
that  dealers  were  only  posting 
unwanted  orders. 

NYSE  argued  that  Primex  allows 
participating  dealers  to  provide 
customers  with  trade  prices  no  better 
than  if  their  orders  had  been 
internalized,  and  therefore  should  not 
claim  to  offer  an  auction-type  execift 
NYSE  contended  that  there  are  no  true 
market  makers  on  Primex  because  no 
participant  has  an  affirmative  obligation 
to  provide  the  liquidity  of  continuous 
two-sided  quotations.  NYSE  further 
argued  that  Primex  does  not  display 
quotes  or  even  the  existence  of  any 
trading  interest  in  the  "virtual"  trading 
crowds  that  Nasdaq  claims  exists  as  a 
soim:e  of  liquidity,  nor  does  it  display 
most  orders  entered  onto  the  system  to 
interact  with  the  putative  trading  crowd. 
NYSE  stated  that  customer  orders  may 
be  entered  for  immediate  auction,  which 
it  argued  would  not  provide  any 
opportunity  for  participants  to  respond. 

Nasdaq  responded  that  Primex  is 
designed  to  expose  to  a  broader 
audience  orders  that  might  otherwise  be 
internalized.  Moreover,  Nasdaq  stated 
that  even  if  such  orders  are  internalized, 
federal  securities  laws  do  not  prohibit 
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internalization.  In  addition,  some 
customers  value  speed  more  than  other 
factors.  Speed  has  become  an  indication 
of  execution  quality.  Nasdaq 
characterized  Primex's  use  of  PRIs  as 
designed  to  ensure  that  notwithstanding 
the  need  for  speed  on  the  order  entry 
side,  there  would  still  remain  a  fair  and 
reasonable  opportunity  for  any  and  all 
crowd  participants  to  respond  to  such 
order  flow  if  they  choose  to  do  so, 
regardless  of  the  auction  selected. 
Nasdaq  argued  that  Primex's  technology 
allows  this  immediate  interaction. 

The  NYSE  argued  that  Primex 
artificially  limits  the  ability  of  dealers  to 
enter  PRIs  below  established  minimum 
sizes,  thereby  discouraging  trading 
interest  and  constraining  liquidity.  As  a 
result  of  consultation  with  members, 
Nasdaq  has  modified  the  minimum  size 
requirements  for  PRIs  to  a  less 
burdensome  standard  requirement  of 
100  shares. 

The  NYSE  argued  that  Primex 
participants  may  selectively  trade 
against  agency  orders  alone  by  using  a 
mechanism  to  screen  out  professional 
orders.  NYSE  contends  that  this  is 
discriminatory,  not  an  auction,  and  acts 
as  a  disincentive  to  participation. 

Nasdaq  responded  that  this  feature 
ensures  that  any  price  improvement  or 
enhanced  liquidity  opportunities  be 
reserved  for  public  customers,  and  not 
necessarily  professional  traders  who 
could  otherwise  take  advantage  of  the 
System's  benefits  and  "pre-empt"  the 
ability  of  a  public  customer  to  receive 
such  benefits. 

The  NYSE  argued  that  Primex's  fee 
structure  penalizes  liquidity  providers. 
Fees  are  charged  to  liquidity  providers, 
and  rebates  are  given  when  PRIs  result 
in  a  trade.  The  NYSE  believes  the  fee 
structure  formalizes  a  payment  for  order 
flovfr  arrangement  to  compensate 
PAMMs  when  they  are  displaced  from 
internalizing  their  own  customer  orders. 

Nasdaq  stated  that  even  though  the 
fee  structure  is  not  included  in  the 
proposed  rule  change  and  thus  not 
before  the  Commission  for  review,  it 
would  respond  to  the  NYSE's 
arguments.  Nasdaq  explained  that 
orders  exposed  in  Primex  are  not 
charged  for  an  execution  so  as  to  avoid 
any  penalty  that  would  discourage 
participants,  particularly  dealers,  from 
exposing  customer  order  flow  to  others. 
A  fee  is  charged  only  to  those  who 
choose  to  respond  to  such  order  flow 
with  Primex's  unique  bidding  tools. 
Nasdaq  also  responded  that  it  is  not 
required  to  have  a  uniform  pricing 
principle  for  all  of  its  systems.  The  only 
requirement  is  an  equitable  allocation  of 
reasonable  fees  among  members,  and 


the  fees  for  Primex  comply  with  this 
standard. 

The  NYSE  argued  that  Primex  fails  to 
provide  a  market  structure  that  ensiu'es 
its  participants  comply  with  Rule  10a- 
1  under  the  Act  (the  "Short  Sale 
Rule").'^  As  a  result  of  consultation 
with  members,  Nasdaq  has 
implemented  a  system  modification  that 
will  prohibit  appropriately  marked 
orders  from  executing  in  violation  of 
NASD  Rule  3350.  the  NASD  short  sale 
rule.^"  In  addition,  Nasdaq  has 
reprogrammed  the  System  to  reject 
trading  interest  marked  as  "short"  or 
"short  exempt"  in  any  exchange-listed 
security  eligible  for  participation  in  the 
InterMarket  Trading  System.^' 

The  NYSE  argued  that  Nasdaq,  has  not 
provided  any  market  data  or  analysis 
regarding  its  trading  history  for  public 
evaluation.  In  addition,  individual 
market  makers  have  opted  to  include 
Primex  executions  within  their  own 
"market  center"  reports,  rather  than  as 
orders  routed  to  and  executed  on 
another  market  system.  Primex  includes 
these  trades  in  statistics  used  in  its 
advertising  and  press  releases. 

The  Nasdaq  responded  that  it  has 
been  working  closely  with  SEC  staff  to 
confirm  how  Rule  llAcl-5  will  be 
applied  to  Primex. 

V.  Amendment  No.  2 

In  Amendment  No.  2.  Nasdaq  seeks 
permanent  approval  of  the  following 
changes  to  Nasdaq's  application  of 
Primex:  (1)  Elimination  of  the  end-of- 
day  anonymity  feature;  (2) 
implementation  of  a  system 
modiHcation  that  will  prohibit 
appropriately  marked  orders  from 
executing  in  violation  of  NASD  Rule 
3350,  the  NASD  short  sale  rule;  (3) 
amendments  to  proposed  NASD  Rule 
5016  to  reflect  that  orders  not  fully 
executed  in  Primex  can  be  forwarded  to 
SuperMontage  once  it  is  available  for  a 
particular  security;  (4)  the  addition  of 
two  new  conditions  that  can  be  attached 
to  orders  submitted  to  Primex,  the  Anti- 
Internalization  Qualifier  ("AIQ")  and 
the  All  or  None  ("AON")  condition;  and 
(5)  amendments  to  proposed  NASD  Rule 
5020  to  reflect  that  Nasdaq  delayed  for 
an  additional  calendar  quarter  the  rule 
requiring  PAMMs  to  submit  a  certain 
percentage  of  their  orders  to  the  System. 
The  amended  rule  text  follows.  New 


•»17CFR240.10a-l. 

2"  Telephone  call  among  Peter  R.  Geraghty, 
Associate  Vice  President  and  Associate  General 
Counsel.  Nasdaq.  Gordon  Fuller,  Counsel  to  the 
Assistant  Director.  Division,  Commission,  and 
Jennifer  Lewis,  Attorney.  Division,  Commission,  on 
October  24.  2002.  See  Amendment  No.  2.  supra 
note  8. 

'  ■  See  Amendment  No.  3,  supra  note  9. 


language  is  italicized:  deleted  language 
is  in  brackets. 

5011.  Definitions 

For  purposes  of  this  Rule  Series, 
unless  the  context  requires  otherwise: 

(a)  "Application"  or  "Nasdaq 
Application"  as  used  in  this  Rule  Series, 
and  "Nasdaq  Application  of  the  Primex 
Auction  System"  as  used  throughout  the 
NASD  Rules  means  the  voluntary 
Nasdaq  trading  service  facility  that 
permits  NASD  member  firms,  among 
other  things,  to  submit  orders  in  Primex 
Eligible  Securities  to  be  exposed  to  a 
Crowd  of  Participants  in  an 
[anonymous,]  electronic  auction  format 
for  the  purpose  of  obtaining  an 
execution  for  their  own  account  or  the 
account  of  a  customer;  to  have  required 
Reports  of  any  resulting  trades 
automatically  disseminated  to  the 
public  and  the  industry;  and  to  "lock 
in"  these  trades  as  necessary  by  sending 
both  sides  to  the  applicable  clearing 
agency  designated  by  the  Participants 
involved  for  clearance  and  settlement, 
all  in  accordance  with  this  Rule  Series 
and  other  applicable  rules  and  policies 
of  Nasdaq. 


5016.  Option  to  Route  Orders  Outside  of 
the  System  After  Exposure  in  the 
Application 

(a)  (1)  All  Market  Orders  submitted  to 
the  Application  shall  include  an 
identifier  as  to  whether  any  unexecuted 
balance,  after  the  order  is  exposed  to  the 
Crowd,  should  be  forwarded  to  the 
SuperSoes^i^  version  of  the  Nasdaq 
National  Market  Execution  System,  in 
the  case  of  a  Nasdaq  security,  or  to  ITS/ 
CAES,  in  the  case  of  an  exchange-listed 
security,  or  whether  the  order  should  be 
returned  to  the  entering  Participant. 
This  option  to  route  orders  outside  of 
the  Application  to  SuperSoes  or  ITS/ 
CAES  is  available  for  Market  Orders 
only.  Orders  submitted  to  the 
Application  with  a  specified,  fixed  price 
cannot  be  automatically  forwarded  to 
SuperSoes  orlTS/CAES  (Nasdaq's  other 
execution  systems). 

Routing  identifiers  are  not  displayed, 
exposed  or  communicated  to  any  other 
Participant  in  the  Application. 

(2)  For  securities  eligible  fof  the 
-SuperMontage  version  of  the  Nasdaq 
National  Market  Executions  System,  all 
orders  submitted  to  the  Application 
shall  include  an  identifier  as  to  whether 
any  unexecuted  balance,  after  the  order 
is  exposed  to  the  Crowd,  should  be 
forwarded  to  SuperMontage,  or  whether 
the  order  should  be  returned  to  the 
entering  Participant.  Orders  forwarded 
to  SuperMontage  will  be  treated  as 


immediate  or  cancel  orders.  Routing 
identifiers  are  not  displayed,  exposed  or 
communicated  to  any  other  Participant 
in  the  Application. 
(b)  No  changes. 

5020.  Market  Maker  Participation 

(a)  No  Change. 

(b)  With  respect  to  each  security  in 
which  a  Participant  is  registered  as  a 
Primex  Auction  Market  Maker,  the 
Participant  shall:  »' 

(1)  No  Change. 

(2)  No  Change. 

(3)  submit  to  the  Application  a 
minimum  of  80% "  of  Uie  number  of  its 
Mandatory  Eligible  Orders  (including 
customer  orders  of  another  broker- 
dealer  that  has  directed  such  orders  to 
the  Participant)  as  soon  as  practicable 
upon  receipt  by  the  Participant,  for  the 
purpose  of  exposing  such  orders  to  the 
Primex  Crowd.  Mandatory  Eligible 
Orders  do  not  include: 


5021.  [Anonymity,  Execution,] 
Reporting[,]  and  Clearing 

(a)  [Anonymity— The  Application  v»dll 
process  all  activity  among  Participants 


'The  80%  test  will  be  applied  on  a  quarterly 
basis,  and  will  be  phased  in  as  follows:  For  the 
calendar  quarters  commencing  on  October  1,  2001; 
January  1.  2002:  April  1.  2002;  land]  July  1.  2002, 
and  October  1.  2002.  any  participant  may  register 
in  any  eligible  security  as  a  Primex  Auction  Market 
Maker  and  maintain  that  status  during  such 
calendar  quarters  without  regard  to  the  percentage 
of  its  orders  it  submits  to  the  System  for  such 
security  during  that  time,  provided  it  also  satisfies 
all  other  requirements  of  a  Primex  Auction  Market 
Maker  pursuant  to  these  rules. 

Beginning  with  the  calendar  quarter  that 
commences  on  [October  1,  2002]  January  1,  2003. 
a  participant  previously  registered  as  a  Primex 
Auction  Market  Maker  for  a  particular  security  may 
maintain  its  status  as  such  until  [December  31, 
2002)  March  30.  2003  only  if  it  submitted  at  least 
50%  of  its  Mandatory  Eligible  Orders  during  the 
calendar  quarter  that  commences  on  [July]  October 
1 ,  2002  (or  during  such  portion  of  the  calendar 
quarter  that  commences  on  IJulyl  October  1.  20O2 
in  which  the  participant  was  so  registered  if  the 
participant  registered  in  mid  quarter),  provided  it 
also  satisfies  all  other  requirements  of  a  Primex 
Auction  Market  Maker  pursuant  to  these  rules.  A 
participant  that  is  newly  registering  as  a  Primex 
Auction  Market  Maker  for  a  particular  security  any 
time  af^er  the  start  of  the  calendar  quarter  that 
commences  on  [October  1,  2002]  January  J,  2003 
may  maintain  its  status  as  such  until  the  end  of  the 
calendar  quarter  in  which  it  registered  without 
regard  to  lihe  percentage  of  its  orders  it  submits  to 
the  System  for  such  security  during  that  time. 

Beginning  with  the  calendar  quarter  that 
commences  on  |)anuaryl  April  1.  2003.  and  each 
calendar  quarter  thereafter  .a  participant  previously 
registered  as  a  Primex  Auction  Market  Maker  for  a 
particular  security  may  maintain  its  status  as  such 
until  the  end  of  that  calendar  quarter  only  if  it 
submitted  at  least  80%  of  its  Mandatory  Eligible 
Orders  during  the  previous  calendar  quarter  (or 
during  the  portion  of  such  previous  calendar 
quarter  in  which  it  was  so  registered  if  the 
participant  registered  in  mid  quarter),  provided  it 
also  satisfies  all  other  requirements  of  a  Primex 
Auction  Market  Maker  pursuant  to  these  rules. 


on  an  anonymous  basis  imtil  the  end  of 
the  day]  After  facilitating  an  execution, 
the  Application  will  send  an  execution 
report  to  all  Participants  involved  as 
soon  as  practicable.  The  execution 
report  will  indicate  the  details  of  the 
transaction,  and  [but  will  not]  contain 
the  identity  of  the  contra-party.  [At  the 
end  of  each  trading  day,  the  actual 
contra-party  for  executions  obtained 
within  the  Application  will  be  made 
available  to  the  Participants  involved 
through  Nasdaq's  systems.  For 
regulatory  and  other  necessary 
purposes,  the  NASD  and  Nasdaq  will 
have  the  ability  to  determine  the 
identity  of  the  actual  contra-parties  at 
any  time.) 

(b)  [Tape  Reporting  and  Clearing— 
]Matches  within  the  Application  are 
executed  and  reported  through  Nasdaq 
systems  for  public  tape  reporting  and 
forwarding  to  NSCC  for  clearing,  where 
necessary.  Participants  (or  their  clearing 
brokers)  are  the  parties  responsible  for 
the  clearance  and  settlement  of  all 
trades  executed  through  the 
Application.  Once  a  transaction  is 
executed.  Participants  do  not  have  the 
ability  within  the  Application  to  modify 
or  reallocate  any  portion  of  the 
execution  to  a  clearing  broker  other  than 
the  clearing  broker  that  the  Application 
associates  vdth  the  [Participant] 
transaction  at  the  time  of  execution. 
Neither  the  NASD  (and  its  affiliates)  nor 
any  operator  or  administrator  of  the 
Primex  Auction  System  shall  be  directly 
or  indirectly  a  party  to  any  transaction 
entered  into,  matched,  or  otherwise 
effected  through  the  Application[, 
notwithstanding  that,  for  the  remainder 
of  the  trading  day  after  a  transaction,  the 
actual  contra-parties  have  not  had  their 
identities  disclosed  to  each  other  by  the 
Application].' 
***** 

Nasdaq  represents  that  it  eliminated 
the  end-of  day  anonjonity  featiu«  to 
respond  to  concerns  raised  by  clearing 
firms,  and  to  harmonize  the  anonymity 
features  of  Primex  and  SuperMontage. 
Nasdaq  represents  that  Primex 
continues  to  offer  pre-trade  anonymity, 
which  edso  is  a  feature  of  SuperMontage. 

Nasdaq  states  that  Primex  originally 
was  designed  with  an  anonymity  featine 
that  masked  until  the  end  of  the  day  the 
identity  of  parties  trading  in  the  System. 
When  a  match  occurred  in  Primex,  the 
parties  would  be  notified  that  they 
executed  a  trade,  but  they  would  not 
know  the  identity  of  their  counterparty 
until  the  end  of  the  day.  22  At  the  end 
of  the  day,  the  System  would  send 


22  The  anonymity  feature  only  masked  the 
identity  fit)m  the  parties  to  the  trade.  Nasdaq  staff 
could  obtain  the  identity  of  the  parties  immediately. 


messages  to  the  parties  revealing  the 
identities  of  their  coimterparties.  A 
participant  would  receive  a  message  for 
each  trade  executed  in  the  System. 
Nasdaq  represents  that  the  messages 
formats  were  unique  to  Primex,  which 
required  Primex  users  to  program  their 
internal  systems  to  recognize  the 
messages.  Nasdaq  believes  this 
additional  programming  requirement 
created  a  disincentive  for  firms  to 
participat*  in  Primex.  Nasdaq  states 
that,  in  particular,  clearing  firms 
expressed  a  concern  about  the 
additional  programming  requirements, 
and  some  chose  not  to  make  the  changes 
and  thus  not  participate  in  Primex. 
Nasdaq  states  that  when  a  clearing  firm 
chose  not  to  participate,  its 
correspondent  firms  also  could  not 
participate. 

Nasdaq  represents  that  it  eliminated 
the  anonymity  featine  to  remove  this 
disincentive.  With  the  end-of-day 
anonymity  feature  removed,  the  parties 
to  a  trade  will  be  informed  of  their 
counterparty's  identity  immediately 
upon  a  match.  Therefore,  the  need  for 
the  messages  at  the  end  of  the  day  is 
eliminated.  Nasdaq  expects  this  change 
will  result  in  greater  participation  in 

Primex. 

To  further  encourage  participation  in 
Primex,  Nasdaq  represents  that  it  added 
a  feature  to  assist  members  in 
complying  with  the  NASD  short  sale 
rule.  Specifically,  Nasdaq  represents 
that  the  System  has  been  reprogrammed 
to  prevent  appropriately  marked  orders 
from  executing  in  violation  of  this  nde. 
An  order  that  is  marked  to  indicate  that 
it  is  short  sale,  for  which  no  exemption 
from  the  short  sale  rule  is  available  (e.g., 
the  market  maker  exemption),  will  not 
execute  at  or  below  the  current  best  bid 
when  the  ciuxent  best  bid  as  displayed 
by  Nasdaq  is  below  the  preceding  best 
bid  in  the  security. 

Primex  also  has  been  modified  to 
account  for  Nasdaq  simultaneously 
operating  SuperSoes  and  SuperMontage. ' 
Primex  dways  provided  members  an 
option  to  have  certain  orders  routed  to 
other  Nasdaq  execution  systems  after 
exposure  in  Primex. ^^  Nasdaq 
represents  that,  when  Primex  began 
operation,  the  SuperSoes  version  of 
NNMS  was  the  only  system  to  which 
orders  in  Nasdaq-listed  stocks  could  be 
forwarded.  Recently,  however,  Nasdaq 
beganio  phase  in  the  SuperMontage 
version  of  NNMS  on  a  security-by- 
security  basis.  As  sucJi,  until  the  phase- 
in  is  complete,  Nasdaq  simultaneously 
will  operate  SuperSoes  and 
SuperMontage.  Accordingly,  Primex  has 
the  fimctionality  to  route  orders  to 


"  See  proposed  NASD  Rule  5016. 
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either  of  these  systems,  depending  on 
whether  the  security  is  eligible  for 
SuperSoes  or  SuperMontage.  Nasdaq 
states  that  the  functionality  for  routing 
orders  to  either  SuperSoes  or 
SuperMontage  generally  is  the  same. 
Only  orders  that  are  marked  for  routing 
outside  Primex  will  be  routed  to 
SuperSoes  or  SuperMontage,  and  only 
after  the  order  has  been  exposed  in 
Primex  and  an  unexecuted  balance 
remains.  While  only  Meu-ket  Orders  can 
be  routed  to  SuperSoes,  both  Fixed 
Price  Orders  -••  and  Market  Orders  will 
be  eligible  for  routing  to  SuperMontage. 
Orders  routed  to  SuperMontage  will  be 
considered  as  immediate  or  cancel 
orders. 

To  permit  Primex  to  operate  more 
efficiently  with  SuperMontage,  Nasdaq 
also  modified  the  System  to  allow  it  to 
accept  orders  with  AIQ  and  AON 
conditions.  These  conditions  can  be 
attached  to  orders  submitted  to 
SuperMontage,  but  Primex  originally 
was  not  designed  to  accept  these  types 
of  orders.  The  AIQ  functionality,  when 
selected,  can  preclude  an  order  from 
executing  against  proprietary  interest 
from  the  same  firm.  The  AIQ  condition 
may  be  applied  to  orders,  responses  and 
indications.  The  function  is  designed  to 
prevent  intra-firm  trades  that  may  not  be 
permissible  for  certain  types  of 
accounts,  such  as  those  subject  to  ERISA 
or  an  investment  advisory  relationship. 

The  AON  functionality  allows  Primex 
subscribers  to  place  a  condition  on 
certain  orders  that  ensures  the  order 
will  be  executed  in  its  entirety  or  not  at 
all.  The  AON  condition  can  be  used  for 
orders  that  the  subscriber  exposes  for  a 
"zero-second"  auction. 

Finally,  Nasdaq  is  modifying  the 
language  in  proposed  NASD  Rule  5020 
to  reflect  that  it  has  delayed  for  an 
additional  calendar  quarter  the  rule 
implementing  the  requirement  that 
PAMMs  submit  a  certain  percentage  of 
Mandatory  Eligible  Orders  ^^  to  the 
System  to  be  eligible  for  certain  features 
of  the  System  (the  "percentage  test"). 
Some  firms,  especially  those  that  are 
now  expected  to  participate  in  Primex 
because  the  anonymity  feature  has  been 
removed,  need  to  reprogram  their 
internal  systems  to  make  Primex  an 
order  routing  destination.  Nasdaq 
believes  delaying  the  percentage  test 
will  allow  firms  to  meike  these  changes 
and  gain  experience  with  the  System. 
The  percentage  test  will  continue  to  be 
measured  on  a  quarterly  basis.  However, 


■"The  term  Fixed  Price  Order  i.s  defined  in 
proposed  NASD  Rule  501 1(n)  as  an  order  submitted 
to  Primex  to  purchase  or  sell  a  security  at  a 
specified,  fixed  price  or  better. 

■'''The  term  "Mandatory  Eligible  Order"  is 
defined  in  proposed  NASD  Rules  SOU  and  5020. 


the  phase-in  schedule  was  amended  to 
implement  the  test  starting  with  the 
calendar  quarter  that  begins  on  January 
1,  2003.  instead  of  October  1.  2002. 
Specifically,  beginning  on  January  1. 
2003.  a  participant  previously  registered 
as  a  PAMM  can  retain  this  status  if  it 
submitted  to  the  System  50%  of  its 
Mandatary  Eligible  Orders  during  the 
calendar  quarter  that  commences  on 
October  1.  2002.  Beginning  on  April  1. 
2003.  and  every  calendar  quarter 
thereafter,  a  PAMM  can  retain  its  status 
if  it  submits  80%  of  its  Mandatory 
Eligible  Orders  during  the  previous 
calendar  quarter. 

VI.  Amendment  No.  3 

In  Amendment  No.  3.  Nasdaq  seeks 
permanent  approval  to  (1)  change  the 
minimum  size  requirement  for 
Predetermined  Relative  Indications  from 
a  tiered  structure  depending  on  the 
amount  of  price  improvement,  to  a 
standard  minimum  size  requirement  of 
100  shares,  regardless  of  the  amount  of 
price  improvement  offered;  (2) 
reprogram  the  System  to  reject  trading 
interest  marked  as  "short"  or  "short 
exempt"  in  any  exchange-listed  security 
eligible  for  participation  in  the 
InterMarket  Trading  System;  and  (3) 
modify  proposed  NASD  Rule  5017  to  be 
consistent  with  the  system  change 
relating  to  short  sales  set  forth  in 
Amendment  No.  2.  The  amended  rule 
text  follows.  New  language  is  italicized; 
deleted  language  is  in  brackets. 

5017.  Short  Sales 


(a)  Participants  [are  responsible  forj 
must  properly  identify  trading  interest 
as  a  long  sale,  short  sale,  or  short  sale 
exempt,  [complying  with  applicable 
short  sale  rules  when  using  the 
Application.  No  Participant  shall  submit 
to  the  Application  an  order  for  a 
security  that,  if  executed,  would  result 
in  a  "short  sale"  as  that  term  is  defined 
in  Exchange  act  Rule  3b-3.  unless  the 
transaction  would  be  exempt  from,  or 
otherwise  permissible  under,  the 
requirements  of  NASD  Rule  3350  or 
Exchange  Act  Rule  lOa-1,  as 
applicable.] 

(b)  The  Application  will  not  process 
trading  interest  to  sell  short  a  Nasdaq- 
listed  security  if  the  execution  of  such 
trading  interest  will  violate  Rule  3350. 

(c)  The  Application  will  reject  trading 
interest  identified  as  a  short  sale  or 
short  sale  exempt  in  any  exchange- 
listed  security  eligible  for  participation 
in  the  InterMarket  Trading  System. 

5018.  Responses  and  Indications 


(c)  Indications — Indications  are 
instructions,  with  the  characteristics  set 
forth  below,  submitted  to  the 
Application  by  Participants  to  interact 
with  orders  exposed  in  an  Auction.  An 
Indication  may  be  a  Predefined  Relative 
Indication  ("PRI")  or  a  Go-Along 
Indication. 
.  (1)  Predefined  Relative  Indications 

(A)  No  changes. 

(B)  At  the  time  of  its  original  entry, 
each  PRI  submitted  to  the  Application 
must  be  for  at  least  100  shares,  [the 
following  share  amounts: 

(i)  NBBO  PRIs  must  be  for  at  least 
3000  shares  upon  entry; 

(ii)  NBBO  -t-/-.01  or  .02  must  be  for  at 
least  2000  shares  upon  entry; 

(iii)  NBBO  +/-.03  or  greater  must  be 
for  at  least  1000  shares  upon  entry.] 

(C)  No  changes. 

(D)  No  changes. 

(E)  No  changes. 
***** 

Nasdaq  represents  that  the  graduated 
PRI  size  requirement  was  intended  to 
make  it  less  expensive  to  offer  greater 
price  improvement  by  requiring  less  of 
a  share  commitment  as  more  price 
improvement  was  offered.  Discussion 
with  current  and  prospective  users  of 
Primex  indicated  to  Nasdaq  that  the 
minimum  size  requirements  are  a 
disincentive  to  using  PRIs  because  many 
of  the  trading  strategies  that  would 
employ  PRIs  are  most  effective  if  the 
user  has  flexibility  in  the  number  of 
shares  that  must  be  committed.  Nasdaq 
therefore  proposes  to  eliminate  the 
graduated,  minimum  size  requirement 
and  instead  require  a  commitment  of 
100  shares,  regardless  of  the  amount  of 
price  improvement  offered.  With  this 
change,  Primex  users  would  be  able  to 
enter  PRIs  for  any  round  or  mixed  lot 
greater  than  100  shares.  Nasdaq  believes 
this  modification  will  encourage  more 
users  to  submit  PRIs,  thus  increasing  the 
liquidity  in  Primex  and  the 
opportunities  for  price  improvement. 

Vn.  Discussion 

After  careful  consideration,  the 
Commission  finds,  for  the  reasons 
discussed  below,  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act  and  the  rules  and  regulations 
applicable  to  the  NASD,  a  registered 
securities  association.^^  We  do  not 
believe,  as  the  NYSE  suggests,  that  the 


^■■In  this  regard,  the  Commission  disagrees  with 
NYSE's  argument  that  it  must  apply  statutory 
requirements  applicable  to  registered  exchanges  to 
Primex.  The  Commission  notes  that  Nasdaq 
operates  Primex  as  a  facility  of  the  NASD.  The 
NASD  is  a  registered  securities  association  under 
Section  15A  of  the  Act  and  is  not  a  registered  . 
exchange  under  Section  6  of  the  Act.  Nasdaq's 
application  for  registration  as  an  exchange  is 
pending  with  the  Commission. 


fact  that  Primex  allows  dealers  to 
internalize  customer  orders  should  be 
viewed  as  a  reason  to  deny  permanent 
approval  of  Primex.  The  Commission 
believes  that  Primex  may  provide  an 
opportunity  for  customer  orders  to 
receive  price  improvement,  even  if  the 
customer  order  is  internalized.  In 
addition,  the  Commission  believes  that 
Primex  may  provide  an  opportimity  for 
customer  orders  to  be  exposed  to 
possible  execution  by  market 
participants  other  than  the  Primex 
participant  that  brought  the  order  to 
Primex.  The  Commission  notes  that  its 
analysis  of  these  issues  may  change  in 
the  context  of  Nasdaq's  exchange 
application. 

In  addition,  the  Commission  believes 
the  proposal  is  consistent  with  Rule 
19b-5{f}(l)  under  the  Act,^^  because  it 
has  been  submitted  within  two  years 
after  commencement  of  the  operation  of 

the  System. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  of  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  notice  of  the 
publication  in  the  Federal  Register.  The 
language  to  be  deleted  by  the 
amendment  was  inadvertently  included; 
Amendment  No.  1  reflects  the  current 
rules  governing  Primex's  operation.  The 
Commission  also  finds  good  cause  for 
approving  Amendment  No.  2  of  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  notice  of  the 
publication  in  the  Federal  Register. 
Amendment  No.  2  also  reflects  the 
current  rules  governing  Primex's 
operation.  In  addition,  Amendment  No. 
2  removes  a  disincentive  to 
participation  in  Primex  by  deleting  a 
programming  requirement  associated 
with  an  end-of-day  anonymity  featiue; 
assists  participants  in  complying  with 
the  Short  Sale  Rule  by  adding  a  useful 
feature  that  prevents  violative  orders 
from  executing  on  the  System;  promotes 
opportunities  for  greater  order 
interaction  and  possible  price 
improvement  by  allowing  unexecuted 
F*rimex  orders  to  be  routed  to 
SuperMontage;' and  enhances  Primex  as 
a  potential  order-routing  destination  by 
providing  firms  with  additional  time  to 
program  their  internal  systems  to 
accommodate  Primex.  The  Commission 
also  finds  good  cause  for  approving 
Amendment  No.  3  of  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
notice  of  the  publication  in  the  Federal 
Register.  Amendment  No.  3  also  reflects 
the  current  rules  governing  Primex's 
operation.  In  addition.  Amendment  No. 
3  assists  participants  in  complying  with 
the  Short  Sale  Rule  and  removes  a 


disincentive  to  participation  in  Primex 
by  implementing  a  less  restrictive 
minimum  size  requirement  for  PRIs. 
The  Commission  believes  Amendment 
Nos.  1,2,  and  3  are  consistent  with 
Sections  15A{b)(6)  and  (11),  and 
llA(a)(l)(C)  of  the  Act,^"  and  Rule  19b- 
5  under  the  Act.^s  and  therefore  the    ■ 
approval  of  Amendment  Nos.  1,2,  and 
3  on  an  accelerated  basis  is  appropriate. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos, 
1,2,  and  3,  including  whether  the 
proposed  amendments  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-60  and  should  be 
submitted  by  March  12,  2003. 

Vm.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-NASD-2002- 
60)  is  approved  and  Amendment  Nos.  1, 
2,  and  3  are  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 31 

Margaret  H.  McFarland,  , 

Deputy  Secretary. 
[FR  Doc.  03-3945  Filed  2-18-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47350;  FUe  No.  SR-NASD- 
2003-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Listing  and  Trading  of 
the  Dreyer's  Grand  Ice  Cream 
Holdings,  Inc.  Callable  Puttable 
Common  Stock 

February  11.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
6,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade  the 
Dreyer's  Grand  Ice  Cream  Holdings.  Inc. 
("New  Dreyer's")  class  A  callable 
puttable  common  stock  ("Common 
Stock"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the  ' 

places  specified  in  Item  III  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>  15  U.S.C.  78s(bUl) 
2  17GFR240.19b-4. 
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A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  list  for  trading  the 
New,Dreyer's  Common  Stock  under 
NASD  Rule  4420(f).  Under  NASD  Rule 
4420(f),  Nasdaq  may  approve  for  listing 
and  trading  innovative  securities  which 
cannot  be  readily  categorized  under 
traditional  listing  guidelines.*  Nasdaq 
believes  that  it  is  appropriate  to  list  the 
New  Dreyer's  Common  Stock  under 
NASD  Rule  4420(f)  because  it  combines 
the  features  of  more  than  one  category 
of  currently  listed  securities, 
specifically  common  stock  with  a  put 
right  and  a  call  right.'* 

Dreyer's  Crand  Ice  Cream,  Inc. 
("Dreyer's")  has  entered  into  an 
Agreement  and  Plan  of  Merger  and 
Contribution  ("Merger  Agreement") 
with  Nestle  Holdings,  Inc.  ("Nestle") 
and  its  affiliates  to  combine  Dreyer's 
with  Nestle's  United  States  frozen 
dessert  business.  The  combination  will 
result  in  both  Dreyer's  and  Nestle  Ice 
Cream  Company,  LLC,  which  holds 
Nestle's  United  States  frozen  dessert 
business,  becoming  wholly-owned 
subsidiaries  of  a  newly  formed  Delaware 
corporation,  which  is  named  New 
December,  Inc.  ("New  December")  and 
which  will  be  renamed  New  Dreyer's.'' 

As  described  in  the  registration 
statement  filed  by  New  December,  if  the 
transactions  contemplated  by  the 
Merger  Agreement  are  completed,  the 
public  shareholders  of  Dreyer's  will 
receive  the  New  Dreyer's  Common 
Stock.  Each  holder  of  the  New  Dreyer's 
Common  Stock  will  have  the  option  to 
require  New  Dreyer's  to  redeem  out  of 
legally  available  funds  all  or  part  of  the 
New  Dreyer's  Common  Stock  held  by 
the  holder  at  a  price  of  $83.00  per  share 
during  each  of  the  following  put 
periods:  (1)  The  period  beginning  on 
December  1 ,  2005  and  ending  on 
January  13,  2006;  and  (2)  the  period 
beginning  on  April  3,  2006  and  ending 
on  May  12.  2006.  Prior  to  the  start  of 
each  put  period.  New  Dreyer's  will  be 
required  to  give  notice  of  the  availability 
of  the  put  right  to  the  holders  of  the 
New  Dreyer's  Common  Stock. 
Notwithstanding  the  foregoing,  New 
Dreyer's  will  be  relieved  of  its 


'  See  Securities  Exchange  Act  Release  No.  329B8 
(September  29.  1993):  58  FR  52124  (October  6. 
1993)  ('1993  Order"). 

*  Id.:  see  also  Securities  Exchange  Act  Release  Nu. 
32378  (May  27.  1993).  58  FR  31770  ()une  4.  1993). 

>  For  hirther  information  regarding  the  Merger 
Agreement,  see  the  registration  statement  filed  by 
New  December  with  the  Commission  (File  No.  333- 
101052). 


redemption  obligations  in  respect  of  any 
put  right  upon  the  occurrence  of  a 
triggering  event,  which  means  either  a 
substantial  adverse  change 
determination  or  an  insolvency  event  as 
described  in  the  registration  statement. 
During  the  call  period  beginning  on 
January  1,  2007  and  ending  on  June  30, 
2007,  the  New  Dreyer's  Common  Stock 
may  be  redeemed  by  New  Dreyer's  out 
of  legally  available  funds,  in  whole  but 
not  in  part,  at  a  price  of  $88.00  per 
share,  upon  Nestle's  request. 

As  set  forth  in  the  registration 
statement,  prior  to  the  expiration  of  the 
two  put  periods,  the  existence  of  the  put 
right  will  likely  be  influential  in 
determining  the  market  price  at  which 
the  New  Direyer's  Common  Stock  will 
trade.  However,  the  market  price  of  the 
New  Dreyer's  Common  Stock  is  not 
guaranteed  at  the  completion  of  the 
transactions  or  thereafter,  and  may  be 
adversely  affected  in  the  event  that  the 
ability  of  the  New  Dreyer's  Conunon 
Stock  holders  to  exercise  the  put  right 
or  to  receive  proceeds  upon  exercise  of 
the  call  right  is  impaired  or  diminished. 
Moreover,  after  the  expiration  of  the  two 
put  periods,  the  market  price  of  the 
Common  Stock,  to  the  extent  still 
outstanding,  may  decline  significantly. 
Although  Nestle  is  prohibited  from 
proposing  a  business  combination 
transaction  during  the  period  beginning 
on  July  1,  2007  and  ending  on  July  1, 
2008  at  a  price  lower  than  $88.00  per 
share  of  the  New  Dreyer's  Common 
Stock,  there  are  no  price  protections  for 
business  combination  transactions  after 
July  1,2008. 

Furthermore,  at  the  expiration  of  the 
call  period  on  July  1,  2007,  the  New 
Dreyer's  Common  Stock  will  convert 
into  New  Dreyer's  class  B  common  stock 
and  Nestle  will  no  longer  be 
contractually  restricted  from  controlling 
more  than  50%  of  the  New  Dreyer's 
board  of  directors,  and  may  use  its 
controlling  vote  as  a  New  Dreyer's 
stockholder  to  elect  any  number  or  all 
of  the  members  of  New  Dreyer's  board 
of  directors.  Also,  after  July  1,  2007. 
Nestle  will  have  no  restrictions  on  its 
ability  to  sell  or  transfer  its  New 
Dreyer's  Common  Stock  on  the  open 
market,  in  privately  negotiated 
transactions  or  otherwise,  and  these 
sales  or  transfers  could  create  a 
substantial  decline  in  the  price  of  the 
outstanding  shares  of  the  New  Dreyer's 
Common  Stock  or,  if  these  s^les  or 
transfers  were  made  to  a  single  buyer  or 
group  of  buyers,  could  transfer  control 
of  New  Dreyer's  to  a  third  party. 

In  addition,  the  existence  of  the  call 
right  may  prevent  the  New  Dreyer's 
Common  Stock  from  trading  above  the 
call  price  of  $88.00  per  share  even  if 


New  Dreyer's  future  growth  and/or 
market  conditions  were  to  otherwise 
warrant  a  per  share  valuation  in  excess 
of  that  price.  If  the  call  right  is 
exercised,  the  Common  Stock  holders 
would  participate  in  this  increased 
valuation  only  to  the  extent  of  the 
$88.00  per  share  of  the  Common  Stock 
redemption  price. 

Upon  the  occurrence  of  a  triggering 
event,  the  New  Dreyer's  Common  Stock 
will  be  redeemed,  in  whole  but  not  in 
part,  at  a  price  per  share  equal  to  the 
triggering  event  price.  The  triggering 
event  price  will  be  determined  on  the 
basis  of  a  discount  to  the  put  price  of 
$8^.00  per  share  of  the  New  Dreyer's 
Common  Stock  and  will  depend  on  the 
date  of  the  triggering  event.  Upon  New 
Dreyer's  receipt  of  a  written  request 
from  Nestle  for  the  redemptibn  of  the 
New  Dreyer's  Common  Stock  under  the 
call  right,  including  in  connection  with 
a  triggering  event.  New  Dreyer's  will  be 
required  to  give  notice  of  the  exercise  of 
the  call  right  and  the  redemption  of  the 
Common  Stock  to  New  Dreyer's 
Common  Stock  holders. 

The  New  Dreyer's  Common  Stock  will 
initially  be  subject  to  Nasdaq's  listing 
criteria  for  other  securities  under  NASD 
Rule  4420(f).  Specifically,  under  NASD 
Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy 
the  income  criteria  set  forth  in 
paragraph  (a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1,000  denominations,  there  must  be 
a  minimum  of  100  holders; 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1,000,000  trading  units;  and 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  will  be 
at  least  $4  million. 

In  addition.  New  Dreyer's  will  satisfy 
the  listed  marketplace  requirement  set 
forth  in  NASD  Rule  4420(f)(2).6  Lastly, 
pursuant  to  NASD  Rule  4420(f)(3),  prior 


•>NASD  Rule  4420(f)(2)  requires  issuers  of 
securities  designated  pursuant  to  this  paragraph  to 
be  listed  on  Nasdaq  or  the  New  York  Stock 
Exchange  ("NYSE")  or  be  an  afTiliate  of  a  company 
listed  on  Nasdaq  or  the  NYSE:  provided,  however, 
that  the  provisions  of  NASD  Rule  4450  will  be 
applied  to  sovereign  issuers  of  "other"  securities  on 
a  case-bv-cade  basis. 


to  the  commencement  of  trading  of  the 
New  Dreyer's  Common  Stock.  Nasdaq 
will  distribute  a  circular  to  members 
providing  guidance  regarding  the 
features  of  the  Common  Stock  and 
members'  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  callable 
puttable  common  stock  and  highlighting, 
the  characteristics  and  risks  of  the 
Common  Stock.  In  particidar,  Nasdaq 
will  inform  members  that  customer 
confirmations  involving  the  New 
Dreyer's  Common  Stock  should  identify 
the  security  as  a  callable  and  puttable 
instrument  and  that  a  customer  may 
contact  the  member  for  more 
information  concerning  the  security.^ 
Furthermore,  given  the  put  and  call 
features  of  the  Common  Stock,  the 
circular  will  indicate  that  Nasdaq 
suggests  that  transactions  in  the 
Common  Stock  be  reconmiended  only  to 
investors  whose  accounts  have  been 
approved  for  options  trading.  If  a 
customer  has  not  been  approved  for 
options  trading,  or  does  not  wish  to 
open  an  options  account,  the  member 
should  ascertain  whether  the  Common 
Stock  is  suitable  for  the  customer. 
Pursuant  to  NASD  Rule  2310  and  IM- 
2310-2.  members  must  have  reasonable 
grounds  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  piuchase.  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs.  In 
addition,  members  recommending  a 
transaction  in  the  Common  Stock  must, 
among  other  things,  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of. 
and  is  able  to  bear  the  financial  risks  of. 
such  transaction. 

The  New  Dreyer's  Common  Stock  will 
be  subject  to  Nasdaq's  continued  listing 
criterion  for  other  securities  pursuant  to 
NASD  Rule  4450(c).  Under  this 
criterion,  the  aggregate  market  value  or 
principal  amount  of  publicly-held  imits 
must  be  at  least  $1  million.  The 
Common  Stock  also  must  have  at  least 
two  registered  and  active  market  makers 
as  required  by  NASD  Rule  4310(c)(1). 

Nasdaq  represents  that  NASD's 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Common  Stock.  Specifically,  NASD  will 
rely  on  its  current  surveillance 
procedures  governing  equity  sectuities. 


2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A  of  the  Act.«  in  general,  and  furthers 
the  objectives  of  Section  15A(b)(6)  of  the 
Act,8  in  particular,  in  that  it  is  "designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tbe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seciu-ities  and  Exchange     ' 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-16  and  should  be 
submitted  by  March  12,  2003. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

Nasdaq  requests  that  the  Commission 
approve  Uiis  filing  on  an  accelerated 
basis  because  Nasdaq  believes  that  the 


proposal  does  not  raise  any  novel 
issues.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with    ' 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and,  in  particular,  with  the 
requirements  of  Section  15A(b){6)  of  the 
Act  1"  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market, 
and,  in  general,  to  protect  investors  and 
thepublic  interest." 

The  Conunission  notes  that  the  New 
Dreyer's  Common  Stock  has  both 
callable  and  puttable  features.  In 
particular,  shareholders  of  Dreyer's  will 
receive  the  Common  Stock,  subject  to 
the  completion  of  certain  transactions  in 
the  Merger  Agreement,  with  the  option 
of  redeeming  all  or  part  of  their 
Common  Stock  at  a  price  of  $83.00  per 
share  dining  two  put  periods:  (1)  The 
period  between  December  1 ,  2005  and 
January  13,  2006;  and  (2)  the  |>eriod 
between  April  3,  2006  and  May  12. 

2006.  However,  as  described  in  the 
registration  statement.  New  Dreyer's 
would  be  relieved  of  its  redemption 
obligations  upon  the  occurrence  of  a 
substantial  adverse  change 
determination  or  an  insolvency  event.  In 
addition,  the  Commission  notes  that 
New  Dreyer's  will  retain  an  option  to 
call  the  shares  of  Common  Stock,  upon 
Nestie's  request,  during  the  period 
between  January  1,  2007  and  June  30. 

2007,  in  whole  but  not  in  part,  at  a  price 
of  $88.00  per  share. 

Because  of  the  Common  Stock's 
callable  and  puttable  features,  there  are 
several  issues  regarding  trading  of  this 
type  of  hybrid  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

The  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
securities  like  the  New  Dreyer's 
Common  Stock. '^  in  particular,  by 
imposing  the  hybrid  listing  standards, 
heightened  suitability  for 
recommendations,"  and  compliance 


'  See  NASD  IM-2110-6,  Confirmation  of  Callable 
Common  Stock. 


■  15  U.S.C.  780-3. 
915  U.S.C.  78o-3(b)(6). 


'"  15  U.S.C.  78o-3(b)(6). 

"  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

»=  See  1993  Order,  supra  note  3. 

"As  discussed  above,  Nasdaq  will  advise 
members  and  employees  thereof  recommending  a 
transaction  in  the  Common  Stock  to:  (1)  Determine 
that  the  transaction  is  suitable  for  the  customer;  and 
(2)  have  a  reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special  characteristics  of. 

Continued 
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requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Common  Stock. 

The  Commission  notes  that  Nasdaq 
will  distribute  a  circular  to  its  members 
that  provides  guidance  regarding 
members'  compliance  responsibilities 
and  requirements,  including  heightened 
suitability  recommendations,  when 
handling  transactions  in  callable 

Euttable  common  stock,  and  that 
ighlights  the  special  risks  and 
characteristics  associated  with  the 
Common  Stock.  Specifically,  among 
other  things,  the  circular  will  inform 
members  that  customer  confirmations 
involving  the  New  Dreyer's  Common 
Stock  should  identify  the  security  as  a 
callable  and  puttable  instrument  and 
that  a  customer  may  contact  the  member 
for  more  information  concerning  the 
security.  Nasdaq  represents  that  the 
circular  will  also  indicate  that,  given  the 
put  and  call  features  of  the  Common 
Stock,  Nasdaq  will  suggest  that 
transactions  in  the  Common  Stock  be 
recommended  only  to  investors  whose 
accounts  have  been  approved  for 
options  trading.  Nasdaq  further 
represents  that,  if  a  customer  has  not 
been  approved  for  options  trading,  or 
does  not  wish  to  open  an  options 
account,  the  member  should  ascertain 
whether  the  Common  Stock  is  suitable 
for  the  customer  pursuant  to  NASD  Rule 
2310  and  IM-2310-2.  The  Commission 
be}ieves  that  the  distribution  of  the 
circular  should  help  to  ensure  that  only 
customers  with  an  understanding  of  the 
risks  attendant  to  the  trading  of  the  New 
Dreyer's  Common  Stock  and  who  are 
able  to  bear  the  financial  risks 
associated  with  transactions  in  the 
Common  Stock  will  acquire  and  trade 
the  Common  Stock. 

In  addition,  Nasdaq  represents  that 
the  circular  will  identify  the  following 
specific  risks  associated  with  the 
Common  Stock. '*  The  circular  will  note 
that  members  should  inform  customers 
that  the  price  at  which  the  New  Dreyer's 
Common  Stock  will  trade  may  be 
influenced,  prior  to  the  expiration  of  the 
two  put  periods,  by  the  existence  of  the 
put  right.  The  circular  will  also  note 
that  the  Hnal  rate  of  return  on  the 
Conunon  Stock  may  be  less  than  the 
market  price  of  the  Conunon  Stock,  and 
that  after  the  expiration  of  the  two  put 


and  is  able  to  bear  the  financial  risk  of,  the 
transaction. 

'''Telephone  conversation  between  John 
Nachmann,  Senior  Attorney,  Office  of  General 
Counsel,  Nasdaq,  and  Florence  Harmon,  Senior 
Special  Counsel,  and  Sapna  C.  Patel,  Attorney, 
Division  of  Market  Regulation.  Commission,  on 
February  11.2003. 


periods,  the  market  price  of  the 
Common  Stock  may  decline 
significantly.  Furthermore,  customers 
should  be  aware  that  after  the  expiration 
of  the  call  period  on  July  1,  2007.  the 
New  Dreyer's  Common  Stock  will  be 
converted  into  New  Dreyer's  class  B 
common  stock,  and  that  Nestle  will  no 
longer  be  held  to  certain  controlling 
interest  and  sale  restrictions,  as 
discussed  above.  The  Commission 
believes  that  to  some  extent  the 
financial  risk  is  minimized  by  the 
NASD's  listing  standards  in  NASD  Rule 
4420(f),  which  provide  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities,  and  that  the  issuers  of 
securities  to  be  listed  on  Nasdaq  or  the 
NYSE  or  be  an  afHliate  of  a  company 
listed  on  Nasdaq  or  the  NYSE.  In 
addition,  the  NASD's  hybrid  listing 
standards  further  require  that  the 
Common  Stock  have  at  least  $4  million 
in  market  value. 

Fiulhermore,  the  Commission  notes 
that  Nasdaq  represents  that  NASD's 
surveillance  procedures  for  the 
Common  Stock  will  be  the  same  as  its 
current  surveillance  procedures  for 
equity  securities,  and  that  Nasdaq 
represents  that  such  surveillance 
procedures  are  adequate  for  this 
product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  of  the  proposal 
will  facilitate  the  trading  of  New 
Dreyer's  Common  Stock.  Accordingly, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Sections 
15A{b)(6)  and  19(b)(2)  of  the  Act,»5  to 
approve  the  proposal  on  an  accelerated 
basis. 

The  Commission  is  approving 
Nasdaq's  proposed  listing  standards  for 
the  New  Dreyer's  Common  Stock.  The 
Commission  specifically  notes  that, 
notwithstanding  approval  of  the  listing 
standards  for  the  Common  Stock,  other 
similarly  structured  products  will 
require  review  by  the  Commission  prior 
to  being  traded  on  Nasdaq. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  {SR-NASD-2003- 
16)  is  approved  on  an  accelerated  basis. 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-3946  Filed  2-18-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47356;  File  No.  SR-OC- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imntedlate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendments  Nos.  1  and  2  Thereto  by 
OneChicago,  LLC  Relating  to  Initial 
Listing  Standards  of  Single  Stock 
Futures 

February  12.2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-7  under  the  Act.^ 
notice  is  hereby  given  that  on  January 
23,  2003,  OneChicago,  LLC 
("OneChicago"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  described  in 
items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  OneChicago.  On 
January  27,  2003.  OneChicago  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  On  February  5,  2003. 
OneChicago  filed  Amendment  No.  2  to 
the  proposed  rule  change."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

OneChicago  also  has  filed  the 
proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC").  OneChicago 
filed  a  written  certification  with  the 
CFTC  under  section  5c(c)  of  the 


'»  15  U.S.C.  78o-3(b)(6)  and  78s(b)(2). 
"17  CFR  200.3O-3(a)(12). 


>  15  U.S.C.  78s(b)(7). 

M7CFR240.19b-7. 

^  See  letter  dated  January  24.  2003.  from  Madge 
M.  Hamilton,  Deputy  General  Counsel,  OneChicago, 
to  Florence  Harmon,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Commission 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  corrected  technical  errors  in  the  proposed 
rule  text  and  added  proposed  rule  text  that  was 
inadvertently  omitted  in  its  initial  filing. 

'•  See  letter  dated  February  3,  2003,  from  Madge 
M.  Hamilton,  Deputy  General  Counsel,  OneChicago, 
to  Florence  Harmon,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Commission 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  amended  section  H.A.2  of  the  proposal  to 
specify  that  the  proposed  rule  change  was 
consistent  with  section  6(b)(5)  of  the  Act.  In 
addition  the  Exchange  amended  section  II.C  of  the 
proposal  to  state  that  the  Exchange  has  not  received 
any  comments  on  the  proposal. 
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Commodity  Exchange  Act  ^  on  January 
23,  2003. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  proposes  to  amend  its 
initial  listing  standards  for  a  security 
futvires  product  based  on  a  single 
security  ("single  stock  futvire")  relating 
to  the  pricing  of  the  underlying  security. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
Deleted  text  is  ifi  brackets. 

Eligibility  and  Maintenance  Criteria  for 
Security  Futures  Products 

I.  Initial  listing  standards  for  a 
security  futures  product  based  on  a 
single  security. 

A.  For  a  security  futures  product  that 
is  physically  settled  to  be  eligible  for 
initial  listing,  the  security  imderlying 
the  futures  contract  must  meet  each  of 
the  following  requirements: 

(i) — (vii)  No  Change 

(viii)  If  the  underlying  security  is  a 
"covered  security"  as  defined  under 
section  18(b)(1)(A)  of  the  Securities  Act 
of  1933,  the  market  price  per  share  of 
the  underlying  security  has  been  at  least 
$3.00  for  the  previous  five  consecutive  . 
business  days  preceding  the  date  on 
which  the  Exchange  submits  a 
certificate  to  The  Options  Clearing 
Corporation  for  listing  and  trading.  For 
purposes  of  this  provision,  the  market    , 
price  of  such  underiying  security  is 
measured  by  the  closing  price  reported 
in  the  primary  market  in  which  the 
underlying  security  is  traded. 
Requirement  (viii)  as  Applied  to 
Restructure  Securities:  Look-Back  Test: 
In  determining  whether  a  Restructure 
Security  that  is  issued  or  distributed  to 
the  shareholders  of  an  Original  Equity 
Security  (but  not  a  Restructure  Security 
that  is  issued  pursuant  to  a  public 
offering  or  ri^ts  distribution)  satisfies 
this  requirement,  OneChicago  may 
"look  back"  to  the  market  price  history 
of  the  Original  Equity  Security  prior  to 
the  ex-date  of  the  Restructuring 
Transaction  if  the  following  Look-Back 
Test  is  satisfied: 

(a)  The  Restructure  Security  has  an 
aggregate  market  value  of  at  least  $500 
million; 

(b)  The  aggregate  market  value  of  the 
Restructure  Security  equals  or  exceeds 
the  Relevant  Percentage  (defined  below) 
of  the  aggregate  market  value  of  the 
Original  Equity  Security; 

(c)  The  aggregate  book  value  of  the 
assets  attributed  to  the  business 
represented  by  the  Restructure  Security 
equals  or  exceeds  both  $50  million  and 


5  7  U.S.C.  7a-2(c). 


the  Relevant  Percentage  of  the  aggregate 
book  value  of  the  assets  attributed  to  the 
business  represented  by  the  Original 
Equity  Security;  or 

(d)  The  revenues  attributed  to  the 
business  represented  by  the  Restructure 
Security  equals  or  exceeds  both  $50 
million  and  the  Relevant  Percentage  of 
the  revenues  attributed  to  the  business 
represented  by  the  Original  Equity 
Security. 

For  purposes  of  determining  whether 
the  Look-Back  Test  is  satisfied,  the  term 
"Relevant  Percentage"  means:  (i)  25%, 
when  the  applicable  measure 
determined  with  respect  to  the  Original 
Equity  Security  or  the  business  it 
represents  includes  the  business 
represented  by  the  Restructure  Security; 
and  (ii)  33V3%,  when  the  applicable 
measure  determined  with  respect  to  the 
Original  Equity  Security  or  the  business 
it  represents  excludes  the  business 
represented  by  the  Restructure  Security. 

In  calculating  comparative  aggregate 
market  values,  OneChicago  will  use  the 
Restructure  Security's  closing  price  on 
its  primary  market  on  the  last  business 
day  prior  to  the  Selection  Date,  or  the 
Restructure  Security's  opening  price  on 
its  primary  market  on  the  Selection 
Date,  and  will  use  the  corresponding 
closing  or  opening  price  of  the  related 
Original  Equity  Security. 

Furthermore,  in  calculating 
comparative  asset  values  and  revenues, 
OneChicago  will  use  the  issuer's  (i) 
latest  annual  financial  statements  or  (ii) 
most  recently  available  interim  financial 
statements  (so  long  as  such  interim 
financial  statements  cover  a  period  of 
not  less  than  three  months),  whichever 
are  more  recent.  Those  financial 
statements  may  be  audited  or  unaudited 
and  may  be  pro  forma. 

Restructure  Securities  Issued  in  Public 
Offering  or  Rights  Distribution:  In 
determining  whether  a  Restructure 
Security  that  is  distributed  pursuant  to 
a  public  offering  or  a  rights  distribution 
satisfies  requirement  (viii),  OneChicago 
may  look  back  to  the  market  price 
history  of  the  Original  Equity  Security  if: 
0)  The  foregoing  Look-Back  Test  is 
satisfied;  (ii)  the  Restructure  Security 
trades  "regular  way"  on  an  Exchange  or 
automatic  quotation  system  for  at  least 
five  trading  days  immediately  preceding 
the  Selection  Date;  and  (iii)  at  the  close 
of  trading  on  each  trading  day  on  which 
the  Restructure  Security  trades  "regular 
way"  prior  to  the  Selection  Date,  as  well 
as  at  the  opening  of  trading  on  Selection 
Date,  the  market  price  of  the  Restructure 
Security  was  at  least  $3.00. 

Limitation  on  Use  of  Look-Back  Test: 
Except  in  the  case  of  a  Restructure 
Security  that  is  distributed  pursuant  to 
a  public  offering  or  rights  distribution, 


OneChicago  will  not  rely  upon  the 
market  price  history  of  an  Original 
Equity  Security  for  any  trading  day 
unless  it  also  relies  upon  the  trading 
volume  history  for  that  trading  day.  In 
addition,  once  OneChicago  commences 
to  rely  upon  a  Restructure  Security's 
trading  volume  and  market  price  history 
for  any  trading  day,  OneChicago  will 
not  rely  upon  the  trading  volume  and 
market  price  history  of  the  related 
Original  Equity  Security  for  any  trading 
day  thereafter. 

(ix)  If  the  underlying  security  is  not  a 
"covered  security"  as  defined  under 
section  18(b)(1)(A)  of  the  Securities  Act 
of  1933,  [ijit  must  have  had  a  market 
price  per  seciuity  of  at  least  $7.50,  as 
measured  by  the  lowest  closing  price 
£  reported  in  any  market  in  which  it  has 
traded,  for  the  majority  of  business  days 
during  the  three  calendar  months 
preceding  the  date  of  selection. 

Requirement  [(viii)]  (ix)  as  Applied  to 
Restructure  Seciu-ities:  Look-Back  Test: 
In  determining  whether  a  Restructure 
Security  that  is  issued  or  distributed  to 
the  shareholders  of  an  Original  Equity 
Security  (but  not  a  Restructure  Security 
that  is  issued  pursuant  to  a  public 
offering  or  rights  distribution)  satisfies 
this  requirement,  OneChicago  may 
"look  back"  to  the  market  price  history 
of  the  Original  Equity  Security  prior  to 
the  ex-date  of  the  Restructuring 
Transaction  if  the  following  Look-Back 
Test  is  satisfied: 

(a)  The  Restructure  Security  has  an 
aggregate  market  value  of  at  least  $500 
million; 

(b)  The  aggregate  market  value  of  the 
Restructure  Security  equals  or  exceeds 
the  Relevant  Percentage  (defined  below) 
of  the  aggregate  market  value  of  the 
Original  Equity  Security; 

(c)  The  aggregate  book  value  of  the 
assets  attributed  to  the  business 
represented  by  the  Restructure  Security 
equals  or  exceeds  both  $50  million  and 
the  Relevant  Percentage  of  the  aggregate 
book  value  of  the  assets  attributed  to  the 
business  represented  by  the  Original 
Equity  Security;  or 

(d)  The  revenues  attributed  to  the 
business  represented  by  the  Restructuj« 
Security  equals  or  exceeds  both  $50 
million  and  the  Relevant  Percentage  of 
the  revenues  attributed  to  the  business 
represented  by  the  Original  Equity 
Security. 

For  purposes  of  determining  whether 
the  Look-Back  Test  is  satisfied,  the  term 
"Relevant  Percentage"  means:  (i)  25%, 
when  the  applicable  measure 
determined  with  respect  to  the  Original 
Equity  Security  or  the  business  it 
represents  includes  the  business 
represented  by  the  Restructure  Security; 


8066 


Federal  Register /Vol.  68,  No.  33 /Wednesday.  February  19.  2003 /Notices 


and  (ii)  33y3%.  when  the  applicable 
measure  determined  with  respect  to  the 
Original  Equity  Security  or  the  business 
it  represents  excludes  the  business 
represented  by  the  Restructure  Security. 

In  calculating  comparative  aggregate 
market  values,  OneChicago  will  use  the 
Restructure  Security's  closing  price  on 
its  primary  market  on  the  last  business 
day  prior  to  the  Selection  Date,  or  the 
Restructure  Security's  opening  price  on 
its  primary  market  on  the  Selection 
Date,  and  will  use  the  corresponding 
closing  or  opening  price  of  the  related 
Original  Equity  Security. 

Furthermore,  in  calculating 
comparative  asset  values  and  revenues, 
OneChicago  will  use  the  issuer's  (i) 
latest  annual  Bnancial  statements  or  (ii) 
most  recently  available  interim  flnancial 
statements  (so  long  as  such  interim 
financial  statements  cover  a  period  of 
not  less  than  three  nlonths),  whichever 
are  more  recent.  Those  financial 
statements  may  be  audited  or  unaudited 
and  may  be  pro  forma. 

Restructure  Securities  Issued  in 
Public  Offering  or  Rights  Distribution: 
In  determining  whether  a  Restructure 
Security  that  is  distributed  pursuant  to 
a  public  offering  or  a  rights  distribution 
satisfies  requirement  [(viii)l/ixj, 
OneChicago  may  look  back  to  the 
market  price  history  of  the  Original 
Equity  Seciuity  if:  (i)  The  foregoing 
Look-Back  Test  is  satisfied;  (ii)  the 
Restructure  Security  trades  "regular 
way"  on  an  Exchange  or  automatic 
quotation  system  for  at  least  five  trading 
days  immediately  preceding  the 
Selection  Date:  and  (iii)  at  the  close  of 
trading  on  each  trading  day  on  which 
the  Restructure  Security  trades  "regular 
way"  prior  to  the  Selection  Date,  as  well 
as  at  the  opening  of  trading  on  Selection 
Date,  the  market  price  of  the  Restructure 
Security  was  at  least  $7.50. 

Limitation  on  Use  of  Look-Back  Test: 
Except  in  the  case  of  a  Restructure 
Security  that  is  distributed  pursuant  to 
a  public  offering  or  rights  distribution, 
OneChicago  will  not  rely  upon  the 
market  price  history  of  an  Original 
Equity  Security  for  any  trading  day 
unless  it  also  relies  upon  the  trading 
volume  history  for  that  trading  day.  In 
addition,  once  OneChicago  commences 
to  rely  upon  a  Restructure  Security's 
trading  volume  and  market  price  history 
for  any  trading  day,  OneChicago  will 
not  rely  upon  the  trading  volume  and 
market  price  history  of  the  related 
Original  Equity  Security  for  any  trading 
day  thereafter. 

l(ix)]  (x)  If  the  underlying  security  is 
an  ADR: 

(a)  OneChicago  must  have  in  place  an 
effective  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home 


country  where  the  stock  underlying  the 
ADR  is  traded; 

(b)  The  combined  trading  volume  of 
the  ADR  and  other  related  ADRs  and 
securities  in  the  U.S.  ADR  market,  or  in 
markets  with  which  OneChicago  has  in 
place  an  effective  surveillance  sharing 
agreement,  represents  (on  a  share 
equivalent  basis)  at  least  50%  of  the 
combined  worldwide  trading  volume  in 
the  ADR,  the  security  underlying  the 
ADR,  other  classes  bf  common  stock 
related  to  the  underlying  security,  and 
ADRs  overlying  such  other  stock  over 
the  three-month  period  preceding  the 
dates  of  selection  of  the  ADR  for  futiu^s 
trading  ("Selection  Date"); 

(c)(1)  The  combined  trading  volume 
of  the  ADR  and  other  related  ADRs  and 
seciuities  in  the  U.S.  ADR  market,  and 
in  markets  with  which  OneChicago  has 
in  place  an  effective  siuveillance 
sharing  agreement,  represents  (on  a 
share  equivalent  basis)  at  least  20%  of 
the  combined  worldwide  trading 
volume  in  the  ADR  and  in  other  related 
ADRs  and  securities  over  the  three- 
month  period  preceding  the  Selection 
Date; 

(2)  The  average  daily  trading  volume 
for  the  ADR  in  the  U.S.  markets  over  the 
three-month  period  preceding  the 
Selection  Date  is  at  least  100,000 
receipts;  and 

(3)  The  daily  trading  volume  for  the 
ADR  is  at  least  60,000  receipts  in  the 
U.S.  markets  on  a  majority  of  the  trading 
days  for  the  three-month  period 
preceding  the  Selection  Date;  or 

(d)  The  Securities  and  Exchange 
Commission  and  Commodity  Futures 
Trading  Commission  have  otherwise 
authorized  the  listing. 

((x)l  (xj)  OneChicago  will  not  list  for 
trading  any  security  futures  product 
where  the  underlying  security  is  a 
Restructure  Seciuity  that  is  not  yet 
issued  and  outstanding,  regardless  of 
whether  the  Restructure  Security  is 
trading  on  a  "when  issued"  basis  or  on 
another  basis  that  is  contingent  upon 
the  issuance  or  distribution  of 
securities. 

11.  Maintenance  standards  for  a 
security  futures  product  based  on  a 
single  seciuity. 

A.  [Absent  exceptional 
circumstances,]  OneChicago  will  not 
open  for  trading  any  security  futures 
product  that  is  physically  settled  with  a 
new  delivery  month,  and  may  prohibit 
any  opening  purchase  transactions  in 
the  security  futures  product  already 
trading,  to  the  extent  it  deems  such 
action  necessary  or  appropriate,  unless 
the  underlying  security  meets  each  of 
the  following  maintenance 
requirements;  provided  that,  if  the 
underlying  security  is  an  ETF  Share, 


TIR  or  Closed-End  Fund  Share,  the 
applicable  requirements  for  initial 
listing  of  the  related  security  futures 
product  (as  described  in  I.A.  above) 
shall  apply  in  lieu  of  the  following 
maintenance  requirements: 

(i)  It  must  be  registered  under  section 
12  of  the  Exchange  Act. 

(ii)  There  must  be  at  least  6,300.000 
shares  or  receipts  evidencing  the 
underlying  security  outstanding  that  are 
owned  by  persons  other  than  those  who 
are  required  to  report  their  security 
holdings  pursuant  to  section  16(a)  of  the 
Exchange  Act. 

(iii)  'There  must  be  at  least  1,600 
securityholders. 

(iv)  It  must  have  had  an  average  daily 
trading  volume  (across  all  markets  in 
which  the  underlying  security  is  traded) 
of  least  82,000  shares  or  receipts 
evidencing  the  underlying  security  in 
each  of  the  preceding  12  months. 
Requirement  (iv)  as  Applied  to 
Restructure  Securities: 

If  a  Restructure  Security  is  approved 
for  a  security  futures  product  trading 
under  the  initial  listing  standards  in 
section  I,  the  average  daily  trading 
volume  history  of  the  Original  Equity 
Security  (as  defined  in  section  1)  prior 
to  the  commencement  of  trading  in  the 
Restructure  Security  (as  defined  in 
section  I),  including  "when-issued" 
trading,  may  be  taken  into  account  in 
determining  whether  this  requirement  is 
.satisfied. 

(v)  It  must  have  had  a  market  price 
per  security  of  at  least  $5.00,  as 
measured  by  the  highest  closing  price 
reported  in  any  market  in  which  it  has 
traded,  for  a  majority  of  business  days 
during  the  preceding  six  calendar 
months;  provided,  however,  that 
OneChicago  may  waive  this  requirement 
and  open  for  trading  a  security  futures 
product  with  a  new  delivery  month,  if: 

(a)  The  aggregate  market  value  of  the 
underljring  security  equals  or  exceeds 
$50  million; 

(b)  Customer  open  interest  (reflected 
on  a  two-sided  basis)  equals  or  exceeds 
4,000  contracts  for  all  delivery  months; 

(c)  Its  average  daily  trading  volume 
(in  all  markets  in  which  the  underlying 
security  is  traded)  has  been  at  least 
109,000  shares  or  receipts  evidencing 
the  underlying  security  in  each  of  the 
preceding  12  months;  and 

(d)  The  market  price  per  share  or 
receipt  of  the  underlying  security  closed 
at  $3.00  or  above  on  a  majority  of  the 
business  days  during  the  preceding  six 
calendar  months,  as  measured  by  the 
highest  closing  price  for  the  underlying 
security  reported  in  any  market  in 
which  the  underlying  security  traded, 
imd  the  market  price  per  share  or  receipt 
of  the  underlying  security  is  at  least 
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$3.00  at  the  time  such  additional  series 
are  authorized  for  trading.  During  the  . 
next  consecutive  six  calendar  month 
period,  to  satisfy  this  paragraph,  the 
market  price  per  share  or  receipt  of  the 
underlying  security  must  be  at  least 
$4.00. 

Requirement  (v)  as  Applied  to 
Restructure  Securities: 

If  a  Restructure  Security  is  approved 
for  security  futures  product  trading 
under  the  initial  listing  standards  in 
section  I,  the  market  price  history  of  the 
Original  Equity  Security  prior  to  the 
commencement  of  trading  in  the 
Restructure  Security,  including  "when- 
issued"  trading,  may  be  taken  into 
account  in  determining  whether  this 
requirement  is  satisfied. 

(vi)  If  the  underlying  security  is  an 
ADR  and  was  initially  deemed 
appropriate  for  security  futures  product 
trading  under  paragraph  ((viii)(b)]  (x)(b) 
or  ((viii){c)]  (x)(c)  in  section  I, 
OneChicago  will  not  open  for  trading 
security  futures  products  having 
additional  delivery  months  on  the  ADR 
unless: 

(a)  The  percentage  of  worldwide 
trading  volume  in  the  ADR  and  other 
related  securities  that  takes  place  in  the 
U.S.  and  in  markets  with  which 
OneChicago  has  in  place  an  effective 
surveillance  sharing  agreement  for  any 
consecutive  three-month  period  is:  (1) 
At  least  30%,  without  regard  to  the 
average  daily  trading  volume  in  the 
ADR;  or  (2)  at  least  15%  when  the 
average  U.S.  daily  trading  volume  in  the 
ADR  for  the  previous  three  months  is  at 
least  70.000  receipts; 

(b)  OneChicago  has  in  place  an 
effective  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home 
country  where  the  security  underlying 
the  ADR  is  traded;  or 

(c)  The  Securities  and  Exchange 
Commission  and  Commodity  Futures 
Trading  Commission  have  otherwise 
authorized  the  listing. 

B— D  No  Change. 

III.  No  Change. 

IV.  No  Change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
fi-om  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below.  These  statements  are  set  forth 
in  sections  A.  B,  and  C  below. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

OneChicago  proposes  to  amend  its 
Eligibility  and  Maintenance  Criteria  for 
Security  Futures  Products  ("Listing 
Standards")  pertaining  to  the  price 
requirement  of  an  underlying  security 
for  the  initial  listing  of  a  single  stock 
future.  OneChicago's  current  initial 
Listing  Standards  for  single  stock 
futures  require,  among  other  things,  that 
the  market  price  of  the  underlying 
security,  as  measured  by  the  lowest 
closing  price  reported  in  any  market,  be 
at  least  $7.50  for  the  majority  of 
business  days  during  the  three  calendar 
months  preceding  the  selection. 
Provided  all  other  initial  Listing 
Standards  requirements  are  met,  the 
proposed  rule  change  would  permit  a 
single  stock  future  to  be  listed  on  a 
"covered  security"  afi  defined  under 
section  18(b)(1)(A)  for  the  Seciuities  Act 
of  1933  ("Securities  Act")  *  that  has  a 
market  price  of  at  least  $3.00  for  the  five 
consecutive  business  days  prior  to  the 
date  on  which  OneChicago  submits  a 
certificate  to  The  Options  Clearing 
Corporation  ("OCC")  for  listing  and 
trading  the  future  contract.'^  The  market 
price  of  the  underlying  security  would 
be  measured  by  the  closing  price 
reported  in  the  primary  market-in  which 
the  underlying  security  is  traded.  The 
proposed  rule  change  also  amends  the 
initial  Listing  Standards  to  require  that 
an  underlying  security  that  is  not  a 
"covered  security"  meet  OneChicago's 
current  price  requirement  that  it  have  a 
market  price  of  $7.50  for  the  majority  of 
the  trading  days  for  the  three  calendar 
months  preceding  selection. 

OneChicago  states  that  the  proposed 
rule  change  would  permit  OneChicago 
to  list  single  stock  futures  that  would  be 
beneficial  to  investors  for  hedging  and 
speculative  purposes,  while  still 
providing  adequate  protection  for 


investors.  Under  current  market 
conditions,  some  securities  meet  all  of 
the  requirements  in  the  initial  Listing 
Standards  for  securities  underlying  a 
single  stock  future,  except  for  the 
market  price  requirement  of  $7.5d. 
OneChicago  believes  that  if  those 
securities  are  "covered  securities"  and 
they  meet  the  other  requirements  in  the 
initial  Listing  Standards,  it  is 
appropriate  to  require  the  underlying 
security  to  have  a  market  price  of  $3.00 
or  above  for  the  five  business  days 
preceding  the  notification  to  OCC.  A 
"covered  security"  as  used  in  the 
proposed  rule  change  would  be  a 
security  that  is  listed  or  authorized  for 
listing  on  NYSE,  Amex,  or  Nasdaq.  As 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE")  noted  in  its  proposed  rule 
change  requesting  a  similar  cmiendnrant, 
"this  particular  criteria  (no  longer) 
serves  to  accomplish  its  presumed 
intended  purpose,  i.e..  to  prevent  the 
proliferation  of  option  classes  on 
overlying  securities  that  lack  liquidity 
needed  to  maintain  fair  and  orderly 
markets."  » 

OneChicago  states  that  its  initial 
Listing  Standard  requirements,  as  well 
as  the  listing  requirements  of  the  NYSE, 
Amex  and  Nasdaq,  would  provide 
adequate  investor  protection.  Under 
OneChicago's  initial  Listing  Standards, 
a  "covered  security"  would  still  be 
required  to  have:  a  minimum  of 
7,000,000  shares  owned  by  public 
investors;  ^  a  minimum  of  2,000 
securityholders;  ^°  and  an  average  daily 
trading  volume  ("  ADTV")  of  at  least 
109.000  shares  in  each  of  the  preceding 
12  months  "  in  order  for  OneChicago  to 
list  a  single  stock  future  on  the  security. 
In  addition  to  the  initial  Listing 
Standard  requirements.  OneChicago 
will  monitor  and  adhere  to  its 
maintenance  standards  for  single  stock 
futures. 


«  Section  18(b)(1)(A)  of  the  Securities  Act 
provides  that,  "|al  security  is  a  covered  security  if 
such  security  is — listed,  or  authorized  for  listing,  on 
the  New  York  Stock  Exchange  (("NYSE')!  or  the 
American  Stock  Exchange  IC'Amex "jl.  or  listed,  or 
authorized  for  listing,  on  the  National  Market 
System  of  the  Nasdaq  Stock  Market  K'Nasdaq")!  (or 
any  successor  to  such  entities).  *  *   '"nSU.S.C 
77ir(b)(l)(A).  The  term  "covered  security"  would 
not  include  those  securities  defined  under  section 
19(b)(1)(B)  of  the  Securities  Act.  15  U.S.C. 
77r(b)(l)(B). 

'  The  proposed  rule  change  amends  OneChicago's 
Listing  Standard  I.A.viii  and  renumbers  the 
subsequent  initial  listing  standards  requirements  for 
single  stock  futures.  The  proposed  rule  change  also 
makes  a  conforming  amendment  to  Listing  Standard 
ll.A.vi.  In  addition,  the  proposed  rule  change 
deletes.  "Absent  exceptional  circumstances"  in 
OneChicago's  Listing  Standard  Il.A. 


»  See  Securities  Exchange  Act  Release  No.  46957 
(December  6.  2002).  67  FR  77106  (December  16. 
2002)  (publishing  SR-CBOE-2002-62  for  public 
comment). 

«  OneChicago's  Listing  Standard  I.A.iv. 

"•OneChicago's  Listing  Standard  I.A.v. 

• '  OneChicago's  Listing  Standard  l.A.vi. 
OneChicago  notes  that  the  comparable  option 
listing  standards  requires  a  trading  volumfe  of  at 
least  2.400,000  shares  in  the  preceding  12  months. 
The  Division  of  Market  Regulation's  Staff  Legal 
Bulletin  No.  15,  which  provided  guidance  to 
exchanges  developing  listing  standards  for  security 
futures,  states  that  a  minimum  monthly  trading 
volume  of  2.400.000  million  shares  is  comparable 
to  an  average  daily  trading  volume  of  109,000 
shares  for  the  preceding  12  months.  See  Division  of 
Market  Regulation:  Staff  Legal  Bulletin  No.  15. 
Listing  Standards  for  Trading  Securities  Futures 
Products  (September  5.  2001).  n.  6.  The  109,000 
figure  was  arrived  at  by  dividing  2.4  million  by  22. 
which  is  the  typical  number  of  trading  days  in  a 
calendar  month. 


8068 


Federal  Register /Vol.  68.  No.  33 /Wednesday.  February  19,  2003 /Notices 


In  addition  to  investor  protections 
provided  by  the  Listing  Standards 
requirements,  the  design  of  the 
proposed  rule  change  provides 
safeguards  against  price  manipulation 
and  provides  a  reliability  test  for 
stability  in  reasonable  time  period  for 
qualifying  the  price  of  the  underlying 
security.  The  proposed  rule  change 
requires  that  the  "covered  security" 
have  a  price  on  the  primary  market 
above  $3.00  for  five  days  prior  to 
notifying  OCC  of  OneChicago's  intent  to 
list  and  trade  the  single  stock  future. 
This  provision  is  designed  to  prevent 
the  manipulation  of  the  price  of  the 
"covered  security"  immediately  prior  to 
the  listing  of  a  single  stock  future.  First, 
the  price  of  a  "covered  security"  must 
be  above  $3.00  for  five  business  days, 
which  makes  it  more  difficult  for 
someone  to  enter  the  underlying  market 
to  manipulate  the  price.  In  addition,  the 
price  of  the  "covered  security"  must  be 
on  the  primary  market,  i.e.,  NYSE, 
Amex  or  Nasdaq,  which  would  be  more 
liquid  and  thus  more  difficult  to 
manipulate.  In  determining  to  list  any 
single  stock  futures,  OneChicago  must 
ensure  that  its  own  systems,  including 
price  dissemination  system,  have  the 
capacity  to  handle  the  potential 
increased  capacity  requirements. 

Section  6(h)(3)(C)  of  the  Act  requires 
that  Listing  Standards  for  security 
futures  "be  no  less  restrictive  than 
comparable  Listing  Standards  for 
options  traded  on  a  national  securities 
exchange*   *   *." '^  The  Commission 
has  approved  a  similar  rule  change  for 
the  CBOE."  Since  CBOE  has  a 
comparable  Listing  Standard, 
OneChicago  believes  that  the  proposed 
rule  change  meets  the  requirement  of 
section  6(h)(3)(C)  of  the  Act."» 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act  '*  in  that  it  promotes  competition,  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  is 
designed  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  would  promote  competition  and 
is  designed  to  protect  investors  and  the 
public  interest  by  providing  products 
that  could  be  used  by  investors  for 
hedging  and  speculative  purposes, 
while  at  the  same  time  providing 
investor  protection  through  the  design 
of  the  proposed  rule  change  and  the 


'M5  U.S.C.  78f(h)(,1)(C). 
•  "Securities  Exchange  Act  Release  No.  47190 
(lanuary  15.  2003).  68  FR  3072  (January  22.  2003) 
(approving  SR-(:BOE-2002-62). 

'«15U.S.C.  17f(h)(3)C). 

>*15U.S.C.  78f(b)(5). 


Listing  Standard  requirements  that 
would  be  applicable. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  believes  that  the 
proposed  rule  change  will  not  unduly 
burden  competition.  In  fact.  OneChicago 
believes  the  proposed  rule  change 
would  promote  competition  by 
permitting  OneChicago  to  list  a  broader 
array  of  single  stock  futures,  without 
jeopardizing  investor  protection. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  no 
comments  on  the  proposed  rule  change 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  January  23,  2003,  except 
that  the  technical  changes  made  in 
Amendment  Nos.  1  and  2  have  become 
effective  on  January  24,  2003,  and 
February  4,  2003,  respectively.  Within 
60  days  of  the  date  of  effectiveness  of 
the  proposed  rule  change,  the 
Commission,  after  consultation  with.the 
CFTC,  may  summarily  abrogate  the 
proposed  rule  change  and  require  that 
the  proposed  rule  change  be  refiled  in 
accordance  with  the  provisions  of 
section  19(b)(1)  of  the  Act.'e 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  prpposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
All  submissions  should  refer  to  File  No. 
SR-OC-2003-01  and  should  be 
submitted  by  March  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  0.3-3942  Filed  2-18-03;  8:45  am) 


BILUNG  CODE  8010-01 -U 


DEPARTMENT  OF  STATE 

Bureau  of  Nonproliferation 
[Public  Notice  4280] 

Imposition  of  Chemical  and  Biological 
Weapons  Proliferation  Sanctions 
Against  Foreign  Persons,  Including  a 
Ban  on  U.S.  Government  Procurement 

AGENCY:  Bureau  of  Nonproliferation, 
Department  of  State. 
ACTION:  Notice. 

summary:  The  United  States 
Government  has  determined  that  two 
foreign  persons  have  engaged  in 
chemical/biological  weapons 
proliferation  activities  that  require  the 
imposition  of  sanctions  pursuant  to  the 
Arms  Export  Control  Act  and  the  Export 
Administration  Act  of  1979  (the 
authority  of  which  was  most  recently 
continued  by  Executive  Order  13222  of 
August  17.  2001). 
EFFECTIVE  DATE:  February  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Director,  Office  of  Chemical,  Biological, 
and  Missile  Nonproliferation.  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142).  On  U.S.  Government 
procvu^ment  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  81(a)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2798(a))  and 
Section  llC(a)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410C(a))  as  continued  by 
Executive  Order  13222  of  August  17, 
2001  (hereinafter  referred  to  as  the 
"Export  Administration  Act"), 
Executive  Order  12851  of  June  11, 1993, 
and  State  Department  Delegation  of 
Authority  No.  145  of  February  4. 1980, 
as  amended,  the  Under  Secretary  of 
State  for  Arms  Control  and  International 
Security  Affairs  has  determined  that  the 


>«15  U.S.C.  78s(b)(l). 


"  17  CFR  200.30-3(aM75). 
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following  foreign  persons  have  engaged 
in  chemical/biological  weapons 
proliferation  activities  that  require  the 
imposition  of  measures  as  described  in 
section  81(c)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2798(c))  and  section 
llC(c)  of  the  Export  Administration  Act 
of  1979  (50  U.S.C.  app  2410C(c)): 

NEC  Engineers  Private,  Ltd.,  and  its 
successors  (company  originally  based  in 
India,  but  now  also  operating  in  the 
Middle  East  and  Eurasia):  and 

Hans  Raj  Shiv  (previously  residing  in 
India,  and  believed  to  be  in  the  Middle 
East). 

Accordingly,  until  further  notice  and 
pursuant  to  the  provisions  of  section 
81(c)  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2798(c))  and  section  llC(c)  of  the 
Export  Administration  Act  (50  U.S.C. 
app  2410c(c)),  the  following  measures 
are  imposed  on  these  foreign  persons 
and  their  successors: 

1.  Procurement  Sanction:  The  United 
States  Government  shall  not  procure,  or 
enter  into  any  contract  for  the 
procurement  of,  any  goods  or  services 
from  the  sanctioned  persons  and  their 
successors;  and 

2.  Import  Sanction:  The  importation 
into  the  United  States  of  products 
produced  by  the  sanctioned  persons  and 
their  successors  shall  be  prohibited. 

These  measiues  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  as  provided  in  the 
Executive  Order  12851  of  June  11,  1993, 
and  will  remain  in  place  for  at  least  one 
year  and  imtil  further  notice. 

Dated:  February  11.  2003. 
John  S.  Wolf, 

Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
[FR  Doc.  03-3956  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4710-25-l> 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2003-14501] 

Merchant  Marine  Personnel  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  open  teleconference 

meeting. 

SUMMARY:  This  notice  announces  a 
telecon<6rencex)f  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC).  The  purpose  of  the 
teleconference  is  for  MERPAC  to  discuss 
and  prepare  comments  to  the  docket  of 
the  Coast  Guard's  national  security 
legislation  for  merchant  vessel 


personnel  [USCG-2002-14069]. 
MERPAC  provides  advice  and  makes 
recommendations  to  the  Coast  Guard  on 
matters  related  to  the  training, 
qualification,  licensing,  certification, 
and  fitness  of  seamen  serving  in  the  U.S. 
merchant  marine. 

dates:  The  teleconference  call  will  take 
place  on  Tuesday,  March  4,  2003,  from 
1  p.m.  until  2  p.m.,  EST. 

ADDRESSES:  Members  of  the  public  may 
participate  by  dialing  1-202-493-2151. 
Public  participation  is  welcomed; 
however,  the  number  of  teleconference 
lines  is  limited,  and  lines  are  available 
first-come,  first-served.  Members  of  the 
public  may  also  participate  by  coming 
to  Room  1204,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001.  We 
request  that  members  of  the  public  who 
plan  to  attend  this  meeting  notify  Mr. 
Mark  Gould  at  202-267-6890  so  that  he 
may  notify  building  secvirity  officials. 
You  may  also  gain  access  to  this  docket 
at  http://dms.dot.gov/search/ 
searchFormSimple.cfm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Brian  J.  Peter,  Executive 
Director  of  MERPAC,  or  Mr.  Gould, 
Assistant  to  the  Executive  Director, 
telephone  202-267-0213,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Advisory  Committee  Act 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register  [5  U.S.C.  App.  2).  MERPAC  is 
chartered  under  that  Act.  It  provides 
advice  and  makes  recommendations  to 
the  Assistant  Commandant  for  Marine 
Safety,  Security,  and  Environmental 
Protection,  on  issues  of  merchant 
marine  personnel  such  as 
implementation  of  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW),  1978,  and  developing 
standards  of  competency  for  ship's 
security  officers. 

Tentative  Agenda 

Tuesday,  March  4,  2003 

1  p.m.-l:05  p.m. 

Welcome  and  Opening  Remarks — 
MERPAC  Chairman  Andrew  McGovem. 

1:05  p.m.-l:30p.m. 

Open  discussion  on  the  docket  of  the 
Coast  Guard's  national  security 
legislation  affecting  merchant  vessel 
personnel. 

1:30  p.m.-l:50  p.m. 

Public -comment  period. 


1:50  p.m. 

MERPAC  vote  on  recommended 
comments  to  the  docket. 

2  p.m.  -_  . 

Adjourn. 

This  tentative  agenda  is  subject  to 
change. 

Public  Participation 

The  Chairman  of  MERPAC  is 
empowered  to  conduct  the 
teleconference  in  a  way  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Diuing  its  teleconference, 
the  committee  welcomes  public 
comment.  The  committee  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties,  including  the  public. 
Written  comments  may  be  submitted  to 
CDR  Brian  J.  Peter,  Executive  Director, 
MERPAC,  Commandant  (G-MSO-1), 
2100  Second  Street,  SW.,  Washington 
DC  20593-0001. 

Minutes 

The  teleconference  will  be  recorded, 
and  a  summary  will  be  available  for 
public  review  and  copying  about  30 
days  following  the  teleconference 
meeting  at  http://www.uscg.mil/hq/g-m/ 
advisory/merpac/merpac.htm.  This 
summary  will  also  be  available  for 
viewing  in  the  Docket  at  http:// 
dms.dot.gov. 

Dated:  February  12.  2003. 
Howard  L.  Hime, 

Acting  Director  of  Standards.  Marine  Safety, 
Security,  and  Environmental  Protection. 
[FR  Doc.  03-3977  Filed  2-18-03;  8:45  am] 

BILLING  CODE  4eiO-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD05-(»-003] 

Navigable  Waters  and  Jurisdiction: 
Lake  Fontana,  NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice;  proposed  change  to 
navigability  status. 

SUMMARY:  The  Coast  Guard  plans  to 
modify  the  agency  navigability  status  of 
Lake  Fontana,  an  impoundment  of  Little 
Tennessee  River,  wholly  located  in 
western  North  Carolina  so  that  Lake 
Fontana  will  no  longer  be  navigable  for 
purposes  of  Coast  Guard  jurisdiction. 
The  Coast  Guard  seeks  yoiu-  comments 
before  we  change  the  navigability  status 
of  the  lake. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
March  21,  2003. 
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ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
Fifth  Coast  Guard  District  Legal  Office, 
Federal  Building  2nd  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  they  may  be  hand 
delivered  to  the  same  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Christine  N. 
Cutter,  Legal  Advisor,  Fifth  Coast  Guard 
District,  at  telephone  number  (757)  398- 
6291. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  submit 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  notice  CGD05-O3-O03,  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  £dl  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  that 
your  submission  has  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Background 

The  Coast  Guard,  in  a  letter  dated 
January  6,  1954,  determined  that  Lake 
Fontana,  an  impoundment  of  Little 
Tennessee  River,  wholly  located  in 
western  North  Carolina,  is  a  navigable 
body  of  water  of  the  United  States  for 
purposes  of  Coast  Guard  jurisdiction. 
The  Coast  Guard's  determination  relied 
primarily  on  a  letter  from  the  Tennessee 
Valley  Authority  (TVA)  dated 
September  24,  1953.  The  TVA  letter 
further  referenced  a  1953  tentative 
decision  by  the  Federal  Power 
Commission  (FPC),  which  determined 
that  the  Little  Tennessee  River  was  a 
navigable  water  of  the  United  States 
from  its  mouth  to  a  point  above  the 
former  site  of  Bushnell.  North  Carolina, 
which  is  upstream  of  Fontana  Dam  at 
mile  marker  61 . 

After  the  Coast  Guard  issued  its 
determination,  on  March  4, 1954,  the 
Federal  Power  Commission  issued  a 
final  decision  In  the  Matters  of 
Aluminum  Company  of  America. 
Knoxville  Power  Company;  Carolina 
Aluminum  Company.  Docket  Nos.  IT- 
5696;  5697.  5698  Opinion  No.  267,  13 
F.P.C.  14;  1954.  The  final  decision  was 
rendered  after  all  parties  had  the 
opportunity  to  present  additional 
evidence  on  the  issue  of  navigability. 


Briefs  and  exceptions  to  the  tentative 
and  initial  decisions  were  filed  and  oral 
argument  was  heard  on  the  case. 
Therefore,  the  final  decision  considered 
all  the  relevant  evidence  for 
determining  navigability  on  the  Little 
Tennessee  River.  The  final  decision 
failed  to  reference  information 
contained  in  the  tentative  decision  on 
logs  being  floated  down  the  Little 
Tennessee  River  from  Bushnell,  NC.  The 
Federal  Power  Commission  determined 
that  the  Little  Tennessee  River  is  a 
navigable  body  of  water  of  the  United 
States  from  its  mouth  to  at  least  the 
mouth  of  Abrams  Creek  at  mile  37. 
Therefore.  Lake  Fontana,  which  is  < 
formed  at  mile  61  by  the  construction  of 
the  Fontana  Dam,  was  not  considered  by 
the  Commission  as  a  navigable  body  of 
water  of  the  United  States.  The  Coast 
Guard  did  not  make  a  corresponding 
change  to  its  navigability  determination 
to  reflect  the  FPC's  final  decision. 

In  addition,  there  are  no  federal  court 
decisions  or  congressional  actions 
concerning  Lake  Fontana's  navigability. 
As  a  point  of  clarification,  the 
Department  of  Energy  Organization  Act 
abolished  the  Federal  Power 
Commission  (FPC),  on  October  1, 1977 
and  the  new  agency  the  Federal  Energy 
Regulatory  Commission  inherited  most 
of  the  FPC's  responsibilities. 

Purpose 

While  the  Coast  Guard  is  not  required 
to  provide  notice  of  a  change  in 
navigability  status,  this  document  serves 
to  bring  to  the  attention  of  the  public 
and  the  State  of  North  Carolina  the 
Coast  Guard's  intention  to  change  the 
navigability  status  on  Lake  Fontana  that 
has  been  in  effect  since  1954.  Reliable 
evidence  as  contained  in  the  final 
decision  by  the  Federal  Power  Authority 
supports  the  navigability  of  the  Little 
Tennessee  River  up  to  mile  37. 
Therefore,  the  Coast  Guard  plans  to 
amend  its  navigability  determination  of 
Lake  Fontana  to  be  non-navigable  for 
purposes  of  Coast  Guard  jurisdiction. 

When  making  a  determination 
whether  a  particular  body  of  water 
qualifies  as  navigable  water  for  purposes 
of  Coast  Guard  jurisdiction,  the  Code  of 
Federal  Regulations  and  federal  case 
law  are  controlling.  The  statutory 
provisions  were  derived  from  the  test 
for  navigability  as  pronounced  in  The 
Daniel  Ball,  77  U.S.  557  (1870).  Title  33 
CFR  2.05-25  {a)(3)  defines  waters  such 
as  Lake  Fontana — that  is,  internal  waters 
not  subject  to  tidal  influence — as 
navigable  waters  if  such  waters  "are  or 
have  been  used,  or  are  or  have  been 
susceptible  for  use,  by  themselves  or  in 
connection  with  other  waters,  as 
highways  for  substantial  interstate  or 


foreign  commerce  notwithstanding 
natural  or  man-made  obstruction  that 
require  portage." 

The  Coast  Guard's  administrative 
determination  regarding  a  body  of 
water's  navigability  status  is  solely  for 
the  piupose  of  administering  and 
enforcing  applicable  Coast  Guard  laws 
and  regulations.  This  planned  change  in 
determination  would  not  be  conclusive 
oiy  the  issue  of  whether  a  body  pf  water 
is  navigable  water  for  other  federal 
purposes. 

Dated:  February  5.  2003. 
|.  D.  Hull, 

Vice  Admiral.  Coast  Guard,  Commander, 
fifth  Coast  Guard  District. 
[FR  Doc.  03-3982  Filed  2-18-03;  8:45  am) 

BHJJNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

Notice  of  Intent  To  Rule  on.Request  To 
Release  Airport  Property  at  the  Ankeny 
Regional  Airport,  Ankeny,  lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
land  at  the  Ankeny  Regional  Airport 
under  the  provisions  of  section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  March  21,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address: 
Federal  Aviation  Administration, 
Central  Region,  Airports  Division,  901 
Locust,  Kansas  City,  Missouri  64106- 
2325. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dave  L. 
Joens,  P.E.&  P.L.S.  at  the  following 
address:  Polk  County  Aviation 
Authority,  5885  NE.,  14th  Street,  Des 
Moines,  L\  50313. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicoletta  Oliver,  Airports  Compliance 
Specialist,  FAA,  Central  Region,  901 
Locust,  Kansas  City,  MO  64106-2325, 
(816) 329-2642. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  request  to  release 
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property  at  the  Ankeny  Regional  Airport 
under  the  provisions  of  AIR  21. 

On  February  6,  2003,  the  FAA 
determined  that  the  request  to  release 
property  at  the  Ankeny  Regional  Airport 
submitted  by  the  Polk  County  Aviation 
Authority,  met  the  procedural 
requirements  of  the  Federal  Aviation 
Administration.  The  FAA  will  approve 
or  disapprove  the  request,  in  whole  or 
in  part,  no  later  than  May  30,  2003. 

The  following  is  a  brief  overview  of 
the  request. 

The  Polk  County  Airport  Authority 
requests  the  release  of  approximately 
4.91  acres  of  airport  property.  The 
purpose  of  this  release  is  to  transfer 
ownership  to  the  Iowa  Department  of 
Transportation  (IDOT)  for  an 
interchange  project  located  south  of  the 
airport  property.  The  land  is  currently 
not  being  used  for  aeronautical 
purposes.  Any  person  may  inspect  the 
request  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Polk  County 
Airport  Authority,  Des  Moines,  Iowa. 

Issued  in  Kansas  City,  Missouri,  on 
February  6,  2003. 
George  A.  Hendon, 

Manager.  Airports  Division,  Central  Region. 
[FR  Doc.  03-3972  Filed  2-18-03:  8:45  am] 

BILUNG  CODE  491&-B-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Scoping  for  Air  Traffic 
Procedural  Changes  Associated  With 
the  Northern  Utah  Airspace  Initiative 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  prepare  an     * 
environmental  impact  statement  and 
conduct  scoping  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA).  Northwest 
Mountain  Region,  is  issuing  this  notice 
to  advise  the  public,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  (NEPA)  42  U.S.C. 
4332(2)(C)  that  the  FAA  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
Northern  Utah  Airspace  Initiative.  This 
Notice  of  Intent  is  published  as  required 
by  the  President's  Council  on 
Environmental  Quality  (CEQ) 
Regulations  implementing  the 


provisions  of  NEPA,  40  CFR  parts  1500- 
1508.  This  EIS  'will  assess  the  potential 
environmental  impacts  resulting  from 
proposed  modifications  to  air  traffic 
routings  in  the  metropolitan  Salt  Lake 
City  and  surroimding  areas.  Airports  in 
this  area  include  Salt  Lake  City 
International  Airport,  Ogden-Hinckley 
Airport,  Hill  Air  Force  Base,  and  the 
Provo  Airport,  as  well  as  other  smaller 
general  aviation  use  airports.  All 
reasonable  alternatives  will  be 
considered  including  a  no-change 
alternative/option.  In  order  to  ensure 
that  all  significant  issues  pertaining  to 
the  proposed  action  are  identified, 
public  participation,  through  public 
scoping  meetings,  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clark  Desing,  (801)  325-9626,  PO  Box 
22867.  AMF,  Sah  Lake  City,  Utah, 
84122  or  see  the  following  Web  site: 
http://wvvw2.faa.gov/ats/nar/nw_mt/ 
nwmt    salt. htm. 

SUPPLEMENTARY  INFORMATION:  The 
Northern  Utah  Airspace  Initiative  will 
examine  the  airspace  surrounding  the 
Salt  Lake  City  International  Airport,  up 
to  the  en  route  structure.  The  airports  in 
the  study  area  are:  Salt  Lake  City 
International  Airport,  Ogden-Hinckley 
Airport,  Hill  Air  Force  Base,  and  the 
Provo  Airport,  as  well  as  other  smaller 
general  aviation  use  airports. 

In  response  to  existing  and  forecast 
aviation  demand  generating  a  significant 
flow  of  air  traffic  in  the  study  area,  the 
FAA  is  examining  alternative  ways  to 
modify  air  traffic  routes  and  procedures 
to  avoid  degradation  of  safety,  improve 
efficiency,  and  meet  future  traffic 
demands.  The  airspace  redesign  team  is 
using  sophisticated  modeling  tools  to 
develop  viable  air  traffic  control  (ATC) 
alternatives  te  current  operations.  The 
FAA  will  examine  methods  that  will 
take  advantage  of  new  and  emerging 
ATC  technologies,  improved 
performance  characteristics  of  modem 
aircraft,  as  well  as  improvements  in 
navigation  capabilities.  The  proposal 
will  address  the  merits  of  a  4-corner 
post  concept  with  consideration  of  an 
additional  downwind.  The  project  is  not 
associated  with  any  airport 
development  projects  or  construction  of 
any  physical  facilities. 

As  part  of  the  airspace  redesign  effort, 
the  FAA  will  provide  detailed  analyses 
that  will  be  use  to  evaluate  the  potential 
environmental  impacts  in  the  study 
area.  Dxu"ing  scoping,  and  upon 
publication  of  a  draft  EIS  and  a  final 
EIS,  the  FAA  will  be  contacting  and 
coordinating  with  federal,  state,  and 
local  agencies,  as  well  as  the  public,  to 
obtain  comments  and  suggestions 
regarding  the  EIS  for  the  proposed 


project  The  EIS  will  assess  impacts  and 
reasonable  alternatives  including  a  "no 
change"  alternative,  pursuant  to  NEPA; 
FAA  Order  1050.1,  Policies  and 
Procedures  for  Assessing  Environmental 
Impacts;  DOT  Order  5610.1,  Procedures 
for  Considering  Environmental  Impacts; 
and  the  President's  Coimcil  on 
Environmental  Quality  (CEQ) 
Regulations  implementing  the 
provisions  of  NEPA,  40  CFR  Parts  1500- 
1508,  and  other  appropriate  Agency 
guidance. 

Public  Scoping  Process:  The  FAA  will 
use  the  scoping  process  as  outlined  in 
the  Council  on  Environmental  Quality 
(CEQ)  Regulations  and  guidelines  to 
facilitate  public  involvement. 
Concerned  individuals  and  agencies  are 
invited  to  express  their  views  either  in 
writing,  or  by  providing  oral  comments 
at  a  scoping  meeting.  The  purpose  of  a 
scoping  process  and  scoping  meetings 
are:  (1)  To  provide  a  description  of  the 
proposed  action,  (2)  to  provide  an  early 
and  open  process  to  determine  the 
scope  of  issues  to  be  addressed  and  to 
identify  potentially  significant  issues  or 
impacts  related  to  the  proposed  action 
that  should  be  analyzed  in  the  EIS,  (3) 
to  identify  other  coordination  and  any 
permit  requirements  associated  with  the 
proposed  action,  (4)  to  identify  and 
eliminate  from  detailed  study  those 
issues  that  are  not  significant  or  those 
that  have  been  adequately  addressed 
during  a  prior  enviromnental  review 
process. 

The  FAA  has  scheduled  three  public 
scoping  meetings.  Each  meeting  will  be  - 
held  from  7  p.m.  to  9  p.m.  at  sites  listed 
.below.  Each  of  the  meetings  will  begin 
with  an  overview  of  the  project  (7  p.m.- 
7:30  p.m.)  and  will  be  followed  by  an 
informal  open  house  period  (7:30  p.m.- 
9  p.m.)  The  open  house  portion  of  each 
public  scoping  meeting  will  include 
redesign  displays  and  graphics  and  will 
provide  an  opportunity  for  one-on-one 
interaction  between  the  representatives 
of  the  FAA  and  the  general  public. 
Comments  will  be  received  via  court 
reporter  or  written  comment  forms 
throughout  the  duration  of  the  meeting. 
Formal  comments  for  the  record  will  not 
be  accepted  via  E-mail.  Meeting  dates 
and  locations  are: 
—March  18.  2003— Marriott  City  Center. 

Salt  Lake  City.  UT. 
—March  19.  2003— Marriott  Hotel, 

Provo,  UT. 
—March  20,  2003— Marriott  Hotel, 

Ogden,  UT.    ' 

In  accordance  with  NEPA 
coordination  requirements,  the  FAA  has- 
scheduled  one  meeting  that  will  be 
dedicated  primarily  to  federal,  state  and 
local  agency  staff,  and  Native  American 
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governments.  This  meeting  is  scheduled 
on  March  18.  2003,  from  1  p.m.  to  3 
p.m.  at  the  Marriott  City  Center.  Salt 
Lake  City.  Although  this  meeting  will  be 
held  primarily  for  the  benefit  of  federal, 
tribal,  state  and  local  agency  staff,  it  Will 
also  be  open  to  the  public. 

The  scoping  period  begins  with  this 
announcement.  To  ensure  that  all  issues 
are  identified,  the  FAA  is  requesting 
comments  and  suggestions  on  the 
project  scope  from  all  interested  federal, 
state  and  local  agencies  and  other 
,  interested  parties.  In  furtherance  of  this 
effort,  the  FAA  has  established  an 
Internet  Website  that  can  be  accessed  at: 
http://vvww2.faa.gov/ats/nar/nw_mt/ 
nw_mt_salt.htm.  Additional  information 
about  the  Northern  Utah  Airspace 
Initiative,  including  the  scoping  meeting 
schedule  and  meeting  locations  can  be 
found  at  this  Internet  site.  Additionally, 
the  FAA  will  be  maintaining  the 
following  telephone  number  for  general 
information:  (801)  325-9626. 

DATES:  The  FAA  will  accept  written 
scoping  comments  through  May  16, 
2003.  Such  comments  should  be 
directed  to  the  following  address: 
Northern  Utah  Airspace  Initiative,  PO 
Box  22867,  AMF,  SaU  Lake  City,  UT 
84122. 

Issued  in  Renlon.  Washington  on  February 
11.2003. 
Raul  C.  Trevino, 

Acting  Manager.  Air  Traffic  Division, ' 
Northwest  Mountain  Region. 
(FR  Doc.  03-3975  Filed  2-18-03;  8:45  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-06] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 


legal  status  of  any  petition  or  its  final  • 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  11,  2003. 

ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SW..  Washington  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14299  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  bttp:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT": 
Madeleine  Kolb  ((425)  227-1134), 
Transport  Airplane  Directorate  (ANM- 
113).  Federal  Aviation  Admini'stration, 
1601  Lind  Ave.  SW..  Renton.  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029),  Office  of  Rulemaking  (ARM- 
1),  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC  on  February  13, 
2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exemption 

DocJtet  No.;  FAA-2003-14299. 

Petitioner:  Structural  Integrity 
Engineering. 

Sections  of  14  CFR  Affected: 
25.783(h);  25.807(g)(1)  and  (i)(l); 
25.810(a)(1);  25.812(b)(2),  (e),  and  (h); 
25.813(b);  25.857(e);  25.1445(a)(2);  and 
25.1447(c)(1). 

Description  of  Reiief  Sought:  To 
permit  Structural  Integrity  Engineering 
exemption  from  the  above-referenced 
regulations  to  allow  carriage  of  up  to 
four  persons  in  addition  to  two 
crewmembers  in  the  flight  compartment 


of  Boeing  757-200  converted  special 
freighter  airplanes. 

(FR  Doc.  03-3966  Filed  2-18-03:  8:45  am] 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(RSC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  195  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(FISC). 

DATES:  The  meeting  will  be  held  March 
5-6,  2003,  starting  at  8:30  am. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc.,  1828  L  Street,  NW,  Suite 
805,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street,  NW, 
Washington,  DC.  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434):  Web  site 
h  ttp  ://www.  rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
195  meeting.  The  agenda  will  include: 

•  March  5: 

•  Opening  Plenary'  Session  (Welcome  and 
Introductory  Remarks,  Approval  of 
Agenda,  Approval  of  Minutes,  Review  of 
'Action  Items). 

•  Report  from  Working  Group  1. 

•  Review  of  Product  Registry  Document. 

•  Review  of  DO-267  Change  1  Draft. 

•  March  6: 

•  Review  and  Progress  DO-267  Change  1 
Draft. 

•  Closing  Plenary  Session  (Review  Action 
Items.  Discussion  of  Future  Workplan. 
Other  Business.  Date  and  Place  of  Next 
Meeting.  Adjourn).. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 
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Dated:  Issued  in  Washington,  DC  on 
February  11,  2003. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  03-3976  Filed  2-18-03;  8:45  am] 
BILUNG  COOE  4ff10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
03-03-1 -00-GLH  To  Impose  of 
Passenger  Facility  Charge  (PFC)  at  Mid 
Delta  Regional  Airport,  Greenville,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Mid 
Delta  Regional  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  21,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office; 
100  West  Cross  Street,  Suite  B;  Jackson, 
MS  39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Darrell 
Foreman,  Airport  Director  of  the  City  of 
Greenville,  Mississippi  at  the  following 
address:  166  Fifty  Ave.,  Suite  300; 
Greenville,  MS  38703. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  conunents 
previously  provided  to  the  City  of 
Greenville  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  D.  Vaught,  Program  Manager, 
100  West  Cross  Street,  Suite  B,  Jackson, 
MS  39208-2307,  (601)  664-9885.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Mid  Delta  Regional  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  February  10,  2003,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City  of 
Greenville  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 


disapprove  the  application,  in  whole  or 
in  part,  no  later  Uian  June  7,  2003. 

The  JFoUowing  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  June 
1,  2003. 

Proposed  charge  expiration  date: 
October  31,  2005. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue:  $86,610. 

Brief  description  of  proposed 
project(s): 

1.  Terminal  Area  Drainage         * 
Improvements  and  Parking  Lot 
Relocation. 

2.  Rehabilitate  Runway  9/27  and 
Convert  to  Taxiway. 

3.  Terminal  Building  Fire  Escape 
Stairwell  Project. 

Cjass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  ATCO— Air 
Taxi/Conunercial  Operators  filing  Form 
1800-31. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Greenville,  Mississippi. 

Issued  in  lackson,  Mississippi  on  February 
10,  2003. 
Wayne  Atkinson, 

Manager,  Jackson  Airports  District  Office. 
[FR  Doc.  03-3971  Filed  2-18-03;  8:45  am) 
BILUNG  C006  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-03-112-06] 

Below  Deck  Class  C  Cargo 
Compartment  Smoke  Penetration 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKW:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  the 
availability  of  proposed  policy  on 
smoke  penetration  tests  conducted 
under  Uie  provisions  of  §  25.857. 
DATES:  Send  yotu-  comments  on  or 
before  March  21,  2003. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Happenny,  Federal  Airj^tion 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards 
Propulsion  and  Mechanical  Systems 
Branch,  ANM-112, 1601  Lind  Avenue. 
SW.,  Renton,  WA  98055-4056; 
telephone  (425)  227-2147;  fax  (425) 


227-1320;  e-mail: 
stephen.happenny@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-112- 
06." 

Use  the  following  format  when 
preparing  your  comments. 

•  Organize  yoiu-  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific  - 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  will  further 
simplify  the  certification  process 
pertaining  to  the  acceptable  amoimt  of 
smoke  penetration  permitted  into  the 
cabin  during  a  below  deck  Class  C  cargo 
compartment  smoke  penetration  test.  It 
will  provide  clarification  to  the  test 
criteria  given  for  the  means  of 
compliance  as  addressed  in  AC  2  5-9 A 
as  well  as  supplement  that  material. 

Issued  in  Renton,  Washington,  on  February 
7,  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  .03-3974  Filed  2-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-01 -03] 

Factors  To  Consider  When  Reviewing 
an  Applicant's  Proposed  Human 
Factors  Methods  of  Compliance  for 
Right  Decic  Certification 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  final  policy. 

summary:  The  Federal  Aviation 
Administration  (FAA).  announces  the 
availability  of  final  policy  that  clarifies 
current  FAA  policy  with  respect  to 
compliance  with  human  factors-related 
regulations  during  certification  projects 
on  transport  category  airplanes. 
DATES:  This  final  policy  was  issued  by 
the  Transport  Airplane  Directorate  on 
February  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Boyd,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airplanes  &  Fightcrew  Interface  Branch. 
ANM-111,  1601  Lind  Avenue.  SW., 
Renton.  WA  98055-4056;  telephone 
(425)  227-1138:  fax  (425)  227-1320;  e- 
mail:  9-ANM-l  1  l-buman- 
factors@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Comments 

A  notice  of  proposed  policy  was 
published  in  the  Federal  Register  on 
May  16.  2001  (66  FR  27196).  Seven  (7) 
commenters  responded  to  the  request 
for  comments. 

Background 

The  final  policy  provides  guidance 
with  respect  to  the  recommended 
content  of  a  Human  Factors  Certification 
Plan.  A  Himian  Factors  Certification 
Plan  is  not  a  required  document,  but 
may  be  included  as  part  of  a  transport 
category  airplane  certification  project  if 
an  applicant  so  chooses.  These 
recommendations  can  be  used  as  a 
means  by  which  the  applicant  and  the 
FAA  can  establish  an  early  and  formal 
written  agreement  on  the  methods  of 
compliance  for  regulations  that  relate  to 
human  factors  and  that  are  applicable  to 
the  certification  project. 

The  final  policy  as  well  as  the 
disposition  of  public  comments 
received  are  available  on  the  Internet  at 
the  following  address:  http:// 
www.faa.gov/certification/aircraft/ 
anminfo/finalpaper.cfm.  If  you  do  not 
have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Issued  in  Renton,  Washington,  on  February 
7,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-3973  Filed  2-18-03;  8:45  am) 

BILUNG  COOe  4»10-19-«i 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

New  York  Susquehanna  and  Western 
Railway 

[Docket  Number:  FRA-2002-140861 

The  New  York  Susquehanna  and 
Western  Railway  (NYSW)  seeks  a 
permanent  waiver  of  compliance  from 
the  requirement  that  a  Qualified 
maintenance  person  (QMP),  as  defined 
in  Passenger  Equipment  Safety 
Standards,  49  CFR  238.5,  be  a  person 
whose  primary  responsibility  includes 
work  generally  consistent  with 
troubleshooting,  inspection, 
maintenance,  or  repair  of  the  equipment 
being  inspected  or  tested.  NYSW 
indicates  they  are  operating  passenger 
service  utilizing  a  single  Budd  Rail 
Diesel  Car  (RDC)  over  a  light  density  rail 
line  within  the  City  of  Syracuse,  NY. 
The  service  operates  between  11:15  a.m. 
and  6:35  p.m.  during  the  months  of 
June,  July,  and  August,  and  five  days  a 
week  the  rest  of  H^  year.  The  railroad 
indicates  that  they  have  met  all 
requirements  to  designate  the  operating 
crew  as  a  QMP  with  the  exception  of  the 
primary  responsibility  requirement. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.^  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  conmnmications  concerning  these 
proceedings  should  identify  the 


appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
14086)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Managemeit  Facility,  400  7th  Street. 
SW.,  Room  PL-401  (Plaza  Level). 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that     ' 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DG,  on  February  13, 
2003. 

Grady  C.  Cothen.  Jr.. 
Depu  ty  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-3983  Filed  2-18-03;  8:45  am) 

BHJJNO  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

San  Luis  Central  Railroad 

[Docket  Number  FRA-2002-140841 

The  San  Luis  Central  Raihroad  (SLC) 
seeks  a  waiver  of  compliance  from 
certain  provisions  of  the  Safety  Glazing 
Standards.  49  CFR  Part  223,  that 
requires  certified  glazing  for  two 
locomotives.  The  SLC  is  located  in 
Monte  Vista.  Colorado.  The  SLC  states 
they  operate  as  a  short  line  railroad  and 
have  yard  limits  of  13  miles.  Both 
locomotives  are  presently  equipped 
with  laminated  tinted  glass  with  .030 
lamination  and  an  AS-1  rating.  The 
present  glazing  is  in  good  condition. 

The  two  locomotives,  specifically  SLC 
70  and  SLC  71,  operate  alternating  one 
at  a  time  and  noted  locomotives  never 
operate  on  any  other  railroad  lines  and 
have  a  record  of  good  compliance  with 
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the  Federal  Railroad  Administration 
(FRA).  The  two  locomotives  are  in  very 
good  condition.  There  is  also  no  record 
of  vandalism  on  their  property. 

The  field  investigation  reveals  the 
terrain  in  the  SLC  traverses  is  largely 
farm  grade.  The  grade  of  the  track  is  flat 
with  a  few  short  curves. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
shoidd  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nimiber  (e.g..  Waiver 
Petition  Docket  Number  2002-14084) 
and  must  be  submitted  to  the  Docket 
Clerk.  DOT  Docket  Management 
Facility.  Room  PL-401  (Plaza  Level). 
400  7th  Street,  SW.,  Washington.  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  conmiunications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  docvunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC  on  February  13, 
2003. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-3984  Filed  2-18-03;  8:45  am] 

BILUNG  C006  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a).  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Adininistration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 


Docket  Number  FRA-2002-14116 

Applicant:  Canadian  National  Railway. 
Mr.  Kenneth  J.  Bagby,  Signals 
Supervisor,  3460  Bristol  Road,  Flint, 
Michigan  48507. 

The  Canadian  National  Railway  (CN) 
seeks  relief  from  the  requirements  of  the 
Rules,  Standard  and  Instructions,  Title 
49  CFR,  Part  236.  Section  236.408.  to 
the  extent  that  route  locking  need  not  be 
provided  for  the  "32nd  Street 
Crossover"  power-operated  switches  at 
milepost  333.28  in  the  existing  traffic 
control  system  at  Port  Huron,  Michigan, 
on  the  Flint  Subdivision.  Midwest    , 
Division. 

Applicant's  justification  for  relief:  The 
installation  is  not  uncommon  in  the 
railroad  industry  and  provides  all  of  the 
requisite  components  and  safety 
features  of  a  standard  interlocking  or  an 
electric  lock  location  that  woidd  be 
found  in  TCS  territory.  CN  has  three    . 
similar  installations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  niunber  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  400  7th  Street. 
SW..  Room  PL-401  (Plaza  Level), 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  docimients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  February  13, 
2003. 

Grady  C.  Cothen.  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  03-3985  Filed  2-18-03;  8:45  am] 
BILUNG  COOE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request -for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Wilton  Scenic  Railroad 

[Docket  Number  FRA-2002-14085| 

The  Wilton  Scenic  Railroad  seeks  a 
permanent  waiver  of  compliance  for  two 
MU  passenger  type  locomotives  from 
the  requirements  of  the  Safety  Glazing 
Standards,  49  CFR  Part  223,  which 
requires  certified  glazing  in  all 
windows,  and  the  requirement  to  equip 
the  passenger  compartments  with 
emergency  window  exits.  The  railroad 
indicates  that  the  MU  locomotives 
numbered  RDC  1  and  RDC  3  are 
equipped  with  glazing  material 
approved  for  use  in  Canada.  If  approved 
the  MU  locomotives  would  be  utilized 
in  tourist  and  scenic  train  operations 
between  Wilton  and  Greenfield.  New 
Hampshire,  over  track  owned  by  the 
State  of  New  Hampshire  and  maintained 
by  the  Milford  Bennington  Railroad. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nimiber  e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
14085)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  400  7th  Street, 
SW..  Room  PL-401  (Plaza  Level). 
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Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/ dms.dot.gov. 

Issued  in  Washington.  DC  on  February  13, 
2003. 
Grady  C.  Cothen,  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

|FR  Doc.  03-3986  Filed  2-18-03;  8:45  ami 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMftlARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  natiue  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  29,  2002.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  March  21 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
C.  lackson.  Maritime  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone:  202-366-5755; 
FAX:  202-493-2288.  or  E-MAIL: 
rita.iackson@marad.dot.gov.  Copies  of 
this  collection  can  also  be  obtained  from 
that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Service  Obligation  Compliance 
Report. 

OMB  Control  Number:  2133-0509. 

Type  of  Request:  Extension  of 
currently  approved  collection. 


Affected  Public:  Every  student  and 
graduate  of  the  U.S.  Merchant  Marine 
Academy  and  every  subsidized  State 
maritime  academy  student. 

Form(s):  MA-930. 

Abstract:  The  Maritime  Education  and 
Training  Act  of  1980,  imposes  a  service 
obligation  on  every  graduate  of  the  U.S. 
Merchant  Marine  Academy  and  every 
subsidized  State  maritime  academy 
graduate  who  received  a  student 
incentive  payment.  This  mandatory 
service  obligation  is  for  the  Federal 
financial  assistance  the  graduate 
received  as  a  student  and  requires  the 
graduate  to  maintain  a  license  as  an 
officer  in  the  merchant  marine  and  to 
report  on  reserve  status,  training,  and 
employment  for  applicable  periods. 

Annual  Estimated  Burden  Hours: 
1150  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  On:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  February  10. 
2003. 

)oel  C.  Richard, 

Secretary,  Maritime  Administration. 
jFR  Doc.  03-3918  Filed  2-18-03:  8:45  am) 
BILLINQ  CODE  4910-41-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doctot  Uo.  34311] 

United  States  Steel  Corporatior>— 
Acquisition  of  Control  Exemptiort— 
Delray  Connecting  Railroad  Company 

United  States  Steel  Corporation  (U.S. 
Steel),  a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  control,  through 
stock  purchase,  of  Delray  Connecting 
Railroad  Company  (Delray),  a  Class  III 


railroad  and  a  wholly  owned  subsidiary 
of  National  Steel  Corporation  (National 
Steel).' 

U.S.  Steel  owns  100%  of  Transtar. 
Inc.  (Transtar),  a  noncarrier  holding 
company  and,  through  that  ownership, 
indirectly  owns  and  controls  one  Class 
II  and  four  Class  III  railroads.^ 

The  transaction  is  expected  to  be 
consummated  early  in  the  second 
quarter  of  2003. 

U.S.  Steel  states  that:  (i)  The  railroads 
(Delray  and  the  Transtar  Railroads)  do 
not  connect;  (ii)  the  transaction  is  not 
part  of  a  series  of  anticipated 
transactions  that  would  connect  these 
railroads  with  each  other  or  any  railroad 
in  their  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
'  requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Because  U.S.  Steel  already 
controls  one  Class  II  and  four  Class  III 
railroads  by  virtue  of  its  control  of 
Transtar,  this  grant  will  be  made  subject 
to  the  labor  protection  requirements  of 
49  U.S.C.  11326(b). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
_a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance    . 
Docket  No.  34311,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  J. 


>  On  March  6,  2002,  National  Steel  and  several  of 
its  subsidiaries  filed  voluntary  petitions  for 
reorganization  under  Chapter  11  of  the  Bankruptcy 
Code  in  the  United  States  Bankruptcy  Court  in  the 
Nprthem  District  of  Illinois  (Case  02-O8699).  Delray 
did  not  file  a  bankruptcy  petition  and  is  not  a  party 
to  the  National  Steel  bankruptcy  proceeding.  On 
lanuary  9.  2003,  U.S.  Steel  announced  execution  of 
an  Asset  Purchase  Agreement  with  National  Steel 
and  12  subsidiaries  involving  U.S.  Steel's 
acquisition  of  substantially  all  of  their  steelmaking 
and  finishing  assets. 

2  The  "Transtar  Railroads"  are:  Birmingham 
Southern  Railroad  Company.  Elgin,  Joliet  and 
Eastern  Railway  Company  (the  Class  II  railroad). 
The  Lake  Terminal  Railroad  Company.  McKeesport 
Connecting  Railroad  Company,  and  IJnion  Railroad 
Company.  Common  control  of  these  railroads  by 
U.S.  Steel  (formerly  USX  Corporation)  was 
authorized  by  the  Board  in  USX  Corporation — 
Control  Exemption — Transtar.  Inc..  STB  Finance 
Docket  No.  33942  (STB  served  Nov.  30.  2000)  and 
in  Transtar  Holdings,  LP.— Corporate  Family 
Exemption — Transtar,  Inc..  STB  Finance  Docket  No. 
32411  (STB  served  Dec.  29. 1993). 
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Munsch,  600  Grant  Street,  Room  1500, 
Pittsburgh,  PA  15219-2800  and  Vincent 
P.  Szeligo,  1450  Two  Chatham  Center. 
Pittsburgh.  PA  15219-3427. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  February  12,  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  03-3948  Filed  2-18-03;  8:45  am] 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  34312] 

Big  4  Terminal  Railroad  Corporation- 
Acquisition  and  Operation 
Exemption— Wabash  Central  Railroad 
Corporation 

Big  4  Terminal  Railroad  Corporation 
(Big  4).  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  Wabash  Central 
Railroad  Corporation  (WBRC)  and 
operate  approximately  1.5  miles  of  rail 
line  currently  owned  by  RMW  Ventures, 
L.L.C.  (RMW)  1  and  currently  operated 
by  WBRC.  2  Big  4  is  seeking  to  sublease 
and  operate  the  following  track, 
terminal  facilities,  and  properties  at  or 
near  Craigville,  Wells  County.  IN:  A  40 
foot  right-of-way  being  20  feet  of  either 
side  of  the  center  line  of  the  main  track 
fit)m  milepost  117  (Railroad  Valuation 
Station  #6177  +  60)  to  milepost  118.53 
(Railroad  Valuation  Station  #6258  +  14) 
on  the  east  side  of  County  Road  #204N, 
together  with  all  connecting  spur  and 
yard  tracks.  Big  4  will  connect  with 
WBRC  and  conduct  terminal  switching 
operations  at  Craigville  in  order  to 
improve  switching  service  to  shippers 
served  by  these  facilities.  WBRC  will 
continue  to  operate  over  the  remaining 
portion  of  the  line. 

The  effective  date  of  the  exemption 
was  January  30.  2003  (7  days  after  the 


'  The  line  was  formerly  owned  by  Wabash 
Central,  L.L.C,  a  Class  m  rail  carrier.  In  RMW 
Ventures.  L.L.C.-Corporate  Family  Transaction 
Exemption-CG'NC.  LLC,  Maumee  &  Western, 
LLC.  and  Wabash  Central,  LLC,  STB  Finance 
Docket  No.  33541  (STB  served  Mar.  10. 1998). 
Wabash  Central.  L.L.C,  along  with  two  other  Class 
III  rail  carriers,  was  merged  into  RMW. 

2  In  1998,  WBRC  acquired  operating  rights  over  a 
26.4-mile  line  of  railroad,  including  the  segment 
involved  here,  and  incidental  trackage  rights 
between  Craigville,  IN  (milepost  117.8),  and  Van 
Buren,  IN  (milepost  108.6).  See  Wabash  Central 
Railroad  Corporation-Operation  Exemption- 
Wabash  Central,  LLC,  STB  Finance  Docket  No. 
33536  (STB  served  Jan.  16, 1998). 


notice  was  filed)  and  the  parties 
expected  to  consummate  the  transaction 
on  or  after  January  31,  2003. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automaticaUy  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34312.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  R. 
Wilson,  127  Lexington  Avenue,  Suite 
100.  Altoona.  PA  16601. 

Board  decisions  and  notices  ai'e 
available  on  our  Web  site  at 
mVlV.STB.DOr.GOV. 

Decided:  February  12,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-3949  Filed  2-18-03;  8:45  ami 
NLUNG  CODE  4aiS-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Payments  to  Persons  Who  Hold 
Certain  Categories  of  Judgments 
Against  Cuba  or  Iran 

February  19,  2003.  *" 
AGENCY:  Department  of  the  Treasury; 
Office  of  Foreign  Assets  Control. 
ACTION:  Notice. 

SUMMARY:  This  notice  specifies  the 
Secretary  of  the  Treasury's  intention  to 
pay  on  March  21,  2003  certain  claims 
filed  pursuant  to  section  2002  of  the 
Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000,  Public  Law  no. 
106-386.  as  amended  by  the  Foreign 
Relations  Authorization  Act,  Fiscal  Year 
2003,  Public  Law  107-228.  Section  2002 
directs  the  Secretary  to  make  paymepts 
to  persons  who  hold  certain  categories 
of  judgments  against  Cuba  or  Iran  in 
suits  brought  under  28  U.S.C. 
1605(a)(7). 

This  notice  also  specifies  the 
procedures  necessary  for  persons  filing 
applications  after  November  26,  2002,  to 
establish  eligibility  for  payments 
authorized  by  section  2002  of  the 
Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000  (the  "VTVPA"). 
Public  Law  no.  106-386,  as  amended  by 
section  686  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Year  2003. 


Public  Law  no.  107-228.  and  as  further 
amended  by  section  201  of  the 
Terrorism  Risk  Insurance  Act  of  2002 
(the  "TRL\").  Public  Law  no.  107-297. 
The  publication  of  this  notice 
necessarily  precedes  the  making  of 
payments  in  order  to  implement  the 
TRIA's  amendments  to  the  VTVPA.  This 
notice  supersedes  the  two  notices 
previously  published  by  the  Department 
of  the  Treasury  ("the  Treasury")  on 
November  22,  2000,  and  December  15, 
2000,  at  65  FR  70382  and  65  FR  78533, 
respectively,  for  all  such  applications 
filed  after  November  26.  2002.  The  rules 
set  forth  in  the  two  preceding  notices 
shall  continue  to  apply  to  applications 
filed  with  the  Treasury  prior  to 
November  26,  2002,  that  are  still 
pending  before  the  Treasiuy. 
Applications  filed  with  the  Treasury 
before  November  26,  2002,  that  were 
determined  to  be  ineligible  for  payment 
are  no  longer  pending  before  the 
Treasury.  Those  applicants  previously 
determined  to  be  ineligible  for  payment, 
but  who  may  now  be  eligible  due  to 
amendments  of  section  2002,  must 
therefore  file  new  applications  with  the 
Treasiuy  pursuant  to  the  rules  set  forth 
in  this  new  notice. 

This  notice  also  sets  forth  estimates  of 
the  funds  available  for  payment  of 
eligible  Iran-related  claims  for  payment 
under  section  2002  that  are  filed  with 
the  Treasury  after  November  26.  2002. 
DATES:  This  notice  is  effective  February 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  submission  of 
applications.  Rochelle  E.  Stem,  Chief, 
Policy  Planning  and  Program 
Management  Division,  Office  of  Foreign 
Assets  Control,  tel:  202/622-2500.  For 
legal  questions,  Office  of  the  Chief 
Counsel  (Foreign  Assets  Control),  tel.: 
202/622-2410.- 

Part  1.  Payment  of  Certain  Claims  on 
March  21,  2003 

The  Treasury  expects  to  complete  the 
processing  of  payment  on  March  21. 
2003  to  certain  claimants  pursuant  to 
section  2002  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  (the  "VTVPA").  Public  Law  No. 
106-386,  as  amended  by  section  686  of 
the  Foreign  Relations  Authorization  Act. 
Fiscal  Year  2003,  Public  Law  No.  107- 
228.  The  claimants  scheduled  to  receive 
payment  on  March  21.  2003  are  those 
who  filed  lawsuits  against  Iran  on  June 
6,  2000,  received  judgments  in  the 
lawsuit  entitled  Carlson  v.  The  Islamic 
Republic  of  Iran,  Civil  Case  No.  00-CV- 
1309  (D.D.C.),  and  filed  claims  for 
pa)rment  with  the  Treasiuy  prior  to 
Noveqjber  26,  2002. 
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Section  2002  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  (the  "VTVPA").  Public  Law  No. 
106-386.  as  amended  by  section  686  of 
the  Foreign  Relations  Authorization  Act. 
Fiscal  Year  2003.  Public  Law  No.  107- 
228.  and  as  further  amended  by  section 
201  of  the  Terrorism  Risk  Insurance  Act 
of  2002  (the  "TRIA").  Public  Law  No. 
107-297  will  hereinafter  be  referred  to 
as  "section  2002". 

Part  2.  Applicants;  Deadlines  for 
Submission  of  Applications 

The  term  "Applicant."  as  used  herein, 
refers  to  a  person  described  in  section 
2002(a)(2)  as  eligible  for  payment  under 
such  section  2002  and  who  files  a  claim 
for  payment  with  the  Treasury  after 
November  26.  2002.  A  person  described 
in  section  2002(a)(2)  is 

(1)  A  person  who.  as  of  July  20.  2000. 
held  a  final  judgment  awarding 
compensatory  damages  on  a  claim  or 
claims  brought  under  section  1605(a)(7) 
of  title  28.  United  States  Code,  against 
Iran  or  Cuba,  or  the  right  to  payment  of 
an  amount  awarded  as  a  judicial 
sanction  with  respect  to  such  claim  or 
claims,  or 

(2)  a  person  who  filed  a  suit  under 
such  section  1605(a)(7)  on  February  17, 

1999.  December  13,  1999,  January  28, 

2000.  March  15.  2000,  June  6.  2000,  July 

27.  2000,  any  other  date  before  October 

28.  2000.  or  January  16,  2002,  and  holds 
a  final  judgment  awarding 
compensatory  damages  against  either 
Iran  (as  described  below)  or  Cuba  in 
such  suit.  With  respect  to  those  who 
filed  suits  against  Iran,  such  persons 
must  hold  final  judgments  for 
compensatory  damages  issued  as  of 
November  26,  2002,  or  must  have  filed 
suit  on  January  16,  2002. 

Those  who  filed  claims  with  the 
Treasury  prior  to  November  26,  2002. 
and  whose  claims  were  denied,  but  who 
may  now  be  eligible  for  payment  due  to 
amendments  to  Public  Law  106-386, 
must  resubmit  applications  in 
accordance  with  this  notice.  The 
requirements  of  Parts  2  through  6  of  this 
notice  do  not  apply  to  claimants  who 
have  already  received  payment  or 
whose  claims  are  still  pending  with  the 
Treasury. 

Each  Applicant  must  submit  a 
separate,  complete  application 
containing  all  the  information  and 
documentation  described  in  Part  3, 
below.  If  an  Applicant  is  currently 
represented  by  counsel,  his  or  her 
application  must  be  submitted  through 
that  counsel. 

Section  2002  distinguishes  between 
final  judgments  issued  as  of  and  after 
November  26,  2002.  In  the  case  of 
Applicants  holding  final  judgments  that 


were  issued  as  of  November  26,  2002, 
complete  applications  for  payment,  as 
described  in  Piirt  3,  below,  must  be 
received  in  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  by  April  7,  2003.  In  the  case  of 
any  Applicant  holding  a  final  judgment 
issued  after  November  26.  2002,  in  the 
case  filed  on  January  16,  2002,  and 
identified  in  section  2002(a)(2)(A)  with 
respect  to  Iran,  complete  applications 
for  payment,  as  described  in  Part  3, 
below,  must  be  received  in  the  Office  of 
Foreign  Assets  Control  within  20 
calendar  days  after  the  date  such 
judgment  becomes  final. 

Part  3.  Applications  for  Pajrment 

Applications  for  payment  under 
section  2002  must  be  sent  to  the  Office 
of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20220,  Attn:  Rochelle 
E.  Stem.  Applications  must  contain  all 
of  the  information  and  documentation 
as  specified  in  this  Part  3.  Applications 
must  be  sent  by  overnight  mail  or  by 
overnight  courier.  Applications  sent 
electronically,  via  facsimile,  by  hand 
delivery,  certified  mail,  or  any  other 
means  other  than  overnight  mail  or 
overnight  courier  shall  be  deemed 
noncomplying.  All  information  and 
documentation  required  by  paragraphs 
(a)  through  (f)  below  must  be  submitted 
to  the  noted  address  by  overnight  mail 
or  by  overnight  courier. 

All  information  required  by 
paragraphs  (a)  throu^i^f)  of  this  Part  3 
is  to  be  provided  in  the  order  set  forth 
below  and  niunbered  correspondingly. 

(a)  Information  Regarding  Applicant 
and  Payment. 

(1)  Information  Regarding  Applicant: 
An  Applicant  shall  submit  the  following 
information: 

(A)  name,  address,  telephone  number, 
and,  if  available,  facsimile  number  of 
Applicant  and  Applicant's  social 
security  number  or  taxpayer 
identification  number;  and 

(B)  if  the  Applicant  is  represented  by 
counsel,  name(s),  address(es),  telephone 
number(s),  and  facsimile  number(s)  of 
Applicant's  counsel. 

(2)  Payment  Information:  Payments 
will  be  made  by  electronic  funds 
transfer.  Payments  will  be  made  only  to 
the  Applicant  or  the  Applicant's 
counsel.  The  application  shall  designate 
which  of  these  parties  is  to  receive  the 
payment  by  including  one  of  the 
following  two  statements: 

"Payment  of  amounts  owing  to  [insert 
name  of  Applicant]  under  section  2002 
shall  be  made  to  (insert  name  of 
Applicant]." 


"Payment  of  amoimts  oMring  to  (insert 
name  of  Applicant]  under  section  2002 
shall  be  made  to  [insert  name  of 
Applicant's  coimsel]." 

An  Applicant  shall  submit  the 
following  information: 

(A)  name  of  person  or  entity  to  whom 
payment  is  to  be  made  (insert  name  of 
Applicant  or  Applicant's  counsel]  (the 
"payee"); 

(B)  American  Bankers  Association 
Routing  and  Trahsit  Code  number  of  the 
bank  holding  payee's  account  (include 
copy  of  canceled  check  or  savings 
deposit  slip); 

(C)  name  and  address  of  payee's  bank; 

(D)  payee's  bank  account  number; 

(E)  type  of  account  (checking  or 
savings);  and 

(F)  social  security  number  or  taxpayer 
identification  niunber  of  payee. 

(b)  Dociunentation  on  Compensatory 
Damages. 

An  Applicant  shall  submit  a  copy  of 
the  final  judgment  awarding  the 
Applicant  compensatory  damages  on  a 
claim  or  claims  brought  by  the 
Applicant  under  28  U.S.C.  1605(a)(7). 
This  copy  must  be  certified  by  the  clerk 
of  the  court  that  awarded  the  judgment. 

In  addition,  the  Applicant  must 
submit  a  statement  signed  piusuant  to 
28  U.S.C.  1746  identifying  what 
proportion,  if  any,  of  his  compensatory 
damage  award  has  been  paid.  This 
statement  must  also  provide  a 
description  of  all  ongoing  attachment 
and/or  execution  proceedings  relating  to 
the  Applicant's  judgment,  including  the 
case  name  and  number,  the  name  and 
location  of  the  court  where  such 
proceeding  has  been  filed,  the  date  of 
filing,  and  the  names  of  all  parties 
involved. 

(c)  Dociunentation  on  Punitive 
Damages. 

An  Applicant  who  elects  to  receive 
110  percent  of  compensatory  damages, 
as  allowed  under  section  2002(a)(1)(A), 
shall  submit  a  copy  of  the  final 
judgment  awarding  the  Applicant 
punitive  damages  on  a  claim  or  claims 
brought  by  the  Applicant  under  28 
U.S.C.  1605(a)(7).  This  copy  must  be 
certified  by  the  clerk  of  the  court  that 
awarded  the  judgment. 

In  addition,  the  Applicant  must 
submit  a  statement  signed  pursuant  to 
28  U.S.C.  1746  identifying  what 
proportion,  if  any,  of  his  punitive 
damage  award  has  been  paid.  This 
statement  must  also  provide  a 
description  of  all  ongoing  attachment 
and/or  execution  proceedings  relating  to 
the  Applicant's  judgment,  including  the 
case  name  and  number,  the  name  and 
location  of  the  court  where  such 
proceeding  has  been  filed,  the  date  of 


filing,  and  the  names  of  all  parties 
involved. 

(d)  Documentation  on  Sanctions. 

(1)  An  Applicant  seeking  payment  of 
amounts  awarded  as  sanctions  by 
judicial  order  on  April  18,  2000  (as 
corrected  on  Jime  2,  2000)  in  connection 
with  a  claim  or  claims  brought  by  the 
Applicant  under  28  U.S.C.  1605(a)(7) 
shall  submit  a  copy  of  the  judicial  order 
of  April  18,  2000  (as  corrected  on  June 
2,  2000)  awarding  the  Applicant 
sanctions.  The  copy  must  be  certified  by 
the  clerk  of  the  court  that  issued  the 
order. 

(2)  The  Applicant  must  also  establish 
that  this  order  is  final  and  not  subject 
to  further  appellate  review.  The 
Applicant  can  so  establish  by  providing 
one  of  the  following: 

(A)  a  copy  of  a  judgment  of  dismissal 
by  the  U.S.  Court  of  Appeals  of  any 
pending  appeal  ftt)m  the  sanctions 
order,  which  copy  must  be  certified  by 
the  clerk  of  the  court  of  appeals; 

(B)  a  signed  statement  that  the  time  to 
appeal  the  sanctions  order  has  expired 
without  a  notice  of  appeal  having  been 
filed,  or  a  signed  written  waiver  of  the 
right  to  seek  any  further  review  of  any 
adverse  aspect  of  the  sanctions  order 
from  any  party  that  would  have  a  basis 

,  for  seeking  review  of  that  decision; 

(C)(i)  a  copy  of  a  final  decision  by  the 
U.S.  Coiul  of  Appeals  on  the  sanctions 
order  that  affirms  or  otherwise  leaves 
intact  the  sanctions  order,  in  whole  or 
in  part,  and  that  has  been  certified  by 
the  clerk  of  the  Court  of  Appeals  and, 

(ii)(I)  a  citation  to  the  order  of  the  U.S. 
Supreme  Court  denying  certiorari  or 
dismissing  any  pending  petition  for  a 
writ  of  certiorari; 

(II)  a  signed  statement  that  the  time  to 
petition  for  a  writ  of  certiorari  has 
expired,  without  such  a  petition  having 
been  filed;  or 

(III)  if  the  time  to  petition  for  a  writ 
of  certiorari  has  not  expired,  a  signed 
written  waiver  from  all  unsuccessful 
appellants  of  their  right  to  petition  for 
a  writ  of  certiorari;  or 

(D)  a  copy  of  a  final  decision  by  the 
U.S.  Supreme  Court  on  the  sanctions 
order  that  affirms  or  otherwise  leaves 
intact  the  sanctions  order,  in  whole  or 
in  part. 

(e)  Dociunentation  on  Final  Judgment 
or  Date  Suit  Commenced. 

In  order  to  receive  payment,  an 
Applicant  must  meet  one  of  the 
following  two  requirements 
documenting  the  final  judgment  and, 
where  applicable,  the  date  on  which  the 
Applicant's  suit  commenced. 

(1)  To  meet  the  first  requirement,  the 
Applicant  must  establish  that  he  or  she 
had,  as  of  July  20.  2000.  a  final 
judgment  for  a  claim  or  claims  brought 


under  28  U.S.C.  1605(a)(7)  or  the  right 
to  payment  of  an  amount  awarded  as  a 
judicial  sanction  with  respect  to  such 
claim  or  claims.  The  Applicant  can 
establish  that  he  or  she  had  a  final 
judgment  for  a  claim  or  claims  brought 
under  28  U.S.C.  1605(a)(7)  as  of  July  20. 
2000,  by  submitting  the  judgment 
specified  in  Part  3(b)  above,  which  must 
be  dated  July  20,  2000,  or  earlier,  along 
with  all  appellate  orders  on  that 
judgment,  if  any,  and  a  signed  statement 
demonstrating  why  further  appellate 
review  is  unavailable.  The  Applicant 
can  establish  that  he  or  she  had  a  right 
to  payment  of  an  amount  awarded  as  a 
judicial  sanction  by  submitting  the 
order  specified  in  Part  3(d)  above, 
which  must  be  dated  July  20,  2000,  or 
earlier,  along  with  proof  that  this  order 
is  final  and  not  subject  to  further 
appellate  review. 

(2)  If  an  Applicant  does  not  satisfy 
paragraph  (1)  above,  the  Applicant  shall 
submit  satisfactory  proof  of  the 
following: 

(A)  The  date  on  which  the  Applicant 
filed  a  suit  against  Iran  or  Cuba  under 
28  U.S.C.  1605(a)(7).  This  proof  shall  be 
in  the  form  of  a  docket  sheet  or  other 
document  that  has  been  certified  by  the 
clerk  of  the  court  in  which  the  suit  was 
filed-  Applicants  proceeding  under  this 
paragraph  shall  be  eligible  for  payment 
only  if  suit  was  filed  on  February  17, 

1999,  December  13,  1999,  January  28, 

2000.  March  15.  2000,  June  6.  2000.  July 

27,  2000,  any  other  date  before  October 

28,  2000,  or  January  16,  2002. 

(B)  That  Applicant  has  a  final 
judgment  in  a  suit  described  in  Part 
3(e)(2)(A)  above.  The  Applicant  can 
satisfy  this  requirement  by  submitting 
the  judgment  specified  in  Part  3(b) 
above,  along  with  all  appellate  orders  on 
that  judgment,  if  any,  and  a  signed 
statement  demonstrating  why  further 
appellate  review  is  unavailable. 
Applicants  shall  be  eligible  for  payment 
only  if  such  judgment  was  issued  as  of 
November  26,  2002,  with  the  exception 
of  any  final  judgment  entered  in  the 
case  filed  on  January  16,  2002. 

(0  Election  of  Payment  Option  and 
Associated  Relinquishment. 

(1)  All  Applicants  must  elect  a 
payment  option  established  by  section 
2002.  If  the  Applicant  has  received  an 
award  of  punitive  damages,  the 
Applicant  shall  elect  to  receive- either 
110  percent  or  100  percent  of  the 
compensatory  damages,  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961,  and,  where 
applicable,  the  amount  awarded  as 
sanctions  on  or  in  connection  with  a 
claim  or  claims  brought  under  28  U.S.C. 
1605(a)(7).  If  the  Applicant  has  not 
received  an  award  of  punitive  damages. 


the  Applicant  shall  elect  to  receive  100 
percent  of  the  compensatory  damages, 
amounts  necessary  to  pay  post-judgment 
interest  under  28  U.S.C.  1961,  and. 
where  applicable,  the  amount  awarded 
as  sanctions  on  or  in  connection  with  a 
claim  or  claims  brought  under  28  U.S.C. 
1605(a)(7).  ft  is  not  within  the 
Department  of  the  Treasury's  purview  to 
advise  Applicants  on  which  option  they 
should  select. 

By  electing  one  of  these  options,  the 
Applicant  relinquishes  certain  claims    ' 
and  rights,  as  specified  in  section  2002. 
See  section  2002(a)(2)(B)-(D).  If  an 
Applicant  elects  to  receive  110  percent 
of  the  compensatory  damages,  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961.  and,  where 
applicable,  the  amount  awarded  as 
sanctions  on  or  in  connection  with  a 
claim  or  claims  brought  under  28  U.S.C. 
1605(a)(7)  (110  percent  option),  the 
Applicant  must  relinquish  all  claims 
and  rights  to  compensatory  damages 
and  amounts  awarded  as  judicial 
sanctions,  as  well  as  all  claims  and 
rights  to  punitive  damages.  Section 
2002(a)(2)(B)-(C). 

If  an  Applicant  elects  to  receive  100 
percent  of  the  compensatory  damages, 
amounts  necessary  to  pay  post-judgment 
interest  under  28  U.S.C.  1961,  and, 
where  applicable,  the  amount  awarded 
as  sanctions  on  or  in  connection  with  a 
claim  or  claims  brought  under  28  U.S.C. 
1605(a)(7)  (100  percent  option),  the 
Applicant  nnist  relinquish  all  claims 
and  rights  to  compensatory  damages 
and  amounts  awarded  as  judicial 
sanctions,  as  well  as  "all  rights  to 
execute  against  or  attach  property  that  is 
at  issue  in  claims  ageiinst  the  United 
States  before  an  international  tribunal, 
that  is  the  subject  of  awards  rendered  by 
such  tribunal,  or  that  is  subject  to 
section  1610(f)(1)(A)  of  title  28,  United 
States  Code."  Section  2002(a)(2)(D). 
Title  28  U.S.C.  1610(f)(1)(A).  in  turn, 
addresses  "any  property  with  respect  to 
which  financial  transactions  are 
prohibited  or  regulated  pursuant  to 
section  5(b)  of  the  Trading  with  the 
Enemy  Act  (50  U.S.C.  App.  5(b)) 
("TWEA").  section  620(a)  of  the  Foreign 
Assistance  Act  of  1961  (22  U.S.C. 
2370(a)).  sections  202  and  203  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1702) 
("lEEPA").  or  any  other  proclamation, 
order,  regulation,  or  license  issued 
pursuant  thereto."  28  U.S.C. 
1610(f)(1)(A).  Virtually  every 
transaction  involving  Cuban  property 
within  the  jurisdiction  of  the  United 
States  is  "prohibited  or  regulated" 
pursuant  to  TWEA.  Additionally,  almost 
every  transaction  involving  Iranian 
property  within  the  jurisdiction  of  the 
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United  States  is  "prohibited  ot. 
regulated"  pursuant  to  lEEPA.  Section 
2002(a)(2)(D)  therefore  prohibits  an 
Applicant  who  elects  the  100  percent 
option  from  seeking  to  execute  his  or 
her  punitive  damage  award  against,  or 
from  seeking  to  attach,  virtually  all 
Iranian  or  Cuban  assets  within  the 
jurisdiction  of  the  United  States. 

To  make  an  election,  the  Applicant 
must  submit  two  declarations  as  set 
forth  in  Parts  3(f)(3-4)  below.  The 
Applicant  must  submit  (1)  either  the 
declaration  set  forth  in  Part  3(f)(3)(A)  or 
that  set  forth  in  Part  3(f)(3)(B).  and  (2) 
the  declaration  set  forth  in  Part  3(f)(4). 
All  declarations  submitted  must  be 
completed  in  full. 

In  making  payments  under  section 
2002,  subject  to  funds  availability,  the 
Secretary  will  pay  post-judgment 
interest  on  110  percent  of  compensatory 
damages  or  100  percent  of 
compensatory  damages,  according  to 
whether  the  Applicant  elects  to  receive 
payment  equaling  110  or  100  percent  of 
compensatory  damages.  The  Secretary 
will  not  pay  post-judgment  interest  on 
portions  of  the  judgment  for  which  the 
Applicant  is  not  entitled  to  receive 
payment  under  section  2002.  including 
amounts  awarded  as  punitive  damages. 
Nor  will  the  Secretary  pay  post- 
judgment  interest  on  the  amounts 
awarded  as  sanctions,  as  section 
2002(a)(1)  does  not  provide  for  payment 
of  post-judgment  interest  on  sanctions 
awards. 

(2)  Section  201  of  the  Terrorism  Risk 
Insurance  Act  of  2002  (the  "TRIA"), 
Public  Law  No.  107-297  ("section 
201"). 

Section  201  amends  section  2002  by, 
inter  alia,  establishing  a  partial,  pro  rata 
payment  mechanism,  which  is 
described  in  Part  5  below.  This  partial 
payment  mechanism,  set  forth  in  new 
subsection  (d)  of  section  2002,  will 
come  into  effect  in  the  event  that  the 
Secretary  of  the  Treasury  determines 
that  90  percent  of  the  amounts  available 
to  be  paid  under  section  2002(b)(2)  are 
inadequate  to  pay  the  total  amount  of 
compensatory  damages  awarded  in 
judgments  issued  as  of  November  26. 
2002,  in  caj^es  identiHed  in  section 
2002(a)(2)(a)  with  respect  to  Iran.  If  this 
determination  is  made,  the  payment  an 
Applicant  receives  will  be  less  than  the 
full  amount  of  unpaid  compensatory 
damages  awarded  to  the  Applicant  and 
will  not  include  amounts  necessary  to 
pay  post-judgment  interest  under  28 
U.S.G.  1961. 

Section  201  also  amends  section  2002 
to  provide,  in  new  subsection  (d)(5). 
that  any  person  receiving  less  than  the 
full  amount  of  compensatory  damages 
awarded  to  that  party  in  a  judgment  to 


which  new  subsection  (d)  applies  shall 
not  be  required  to  make  the  election  set 
forth  in  section  2002(a)(2)(B)  (i.e.. 
relinquishing  all  claims  and  rights  to 
compensatory  damages  and  judicial- 
sanctions)  or.  with  respect  to  section 
2002(a)(2)(D),  the  election  relating  to 
relinquishment  of  any  right  to  execute 
or  attach  property  that  is  subject  to 
section  1610(f)(1)(A)  of  title  28.  United 
States  Code.  However,  such  person  shall 
be  required  to  relinquish  rights  set  forth 
(1)  in  section  2002(a)(2)(C)  (i.e.,  all 
rights  and  claims  to  punitive  damages), 
and  (2)  in  section  2002(a)(2)(D)  with 
respect  to  enforcement  against  property 
that  is  at  issue  in  claims  against  the 
United  States  before  an  international 
tribunal  or  that  is  the  subject  of  awards 
by  such  tribiuial. 

To  take  account  of  new  subsection 
(d)(5),  the  elections  of  the  110  percent 
option  and  the  100  percent  option  that 
appeared  in  prior  Federal  Register 
notices  on  this  subject  have  been 
amended,  as  set  forth  in  Part  3(f)(3) 
below.  The  amendments  provide  that,  in 
the  event  the  Secretary  makes  the 
determination  that  funds  are  inadequate 
as  specified  in  section  2002(d)(1)(A).  the 
payment  the  Applicant  receives  will  be 
less  than  the  full  amount  of  unpaid 
compensatory  damages,  and  such 
payment  will  not  include  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961.  In  that  event,  the 
relinquishments  already  made  in  the 
declarations  and  described  in  Part 
3(f)(1)  above  shall  be  null  and  void,  and, 
in  lieu  thereof,  the  Applicant,  as 
required  by  new  subsection  (d)(5). 
relinquishes  all  rights  and  claims  to 
punitive  damages  and  all  rights  to 
execute  against  or  attach  property  that  is 
at  issue  in  claims  against  the  United 
States  before  an  international  tribunal  or 
that  is  the  subject  of  awards  by  such 
tribunal. 

(3)  To  make  an  election,  the  Applicant 
must  submit  two  declarations  as  set 
forth  in  Parts  3(f)(3-4)  below.  The 
Applicant  must  submit  (1)  either  the 
declaration  set  forth  in  Part  3(f)(3)(A)  or 
that  set  forth  in  Part  3(f)(3)(B),  and  (2) 
the  declaration  set  forth  in  Part  3(f)(4). 
The  Applicant  must  sign  each 
declaration  pursuant  to  28  U.S.C.  1746. 
All  declarations  submitted  must  be 
completed  in  full. 

To  make  the  election,  the  Applicant 
shall  submit  one  of  the  two  declarations 
set  forth  in  (A)  and  (B)  below.  As  set 
forth  in  Part  3(f)(1)  above,  applicants 
who  have  received  awards  of  punitive 
damages  shall  elect  either  the 
declaration  set  forth  in  (A)  or  (B)  below. 
Applicants  who  have  not  received 
awards  of  punitive  damages  shall  use 
the  declaration  set  forth  in  (B)  below. 


(A)  "I. 


(insert  name  of 


Applicant),  elect  to  receive  110  percent 
of  the  amount  awarded  to  me  as 
compensatory  damages,  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961,  and.  where 
applicable,  amounts  awarded  as  judicial 
sanctions  on  or  in  connection  with  the 
claim  or  claims  I  brought  under  28 
U.S.C.  1605(a)(7).  By  so  electing.  I  state 
that  I  have  been  awarded  a  judgment 
that  includes  an  award  of  punitive 
damages.  I  further  state,  as  required  by 
section  2002  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000,  P.L.  No.  106-386  as  amended 
by  section  686  of  the  Foreign  Relations 
Authorization  Act.  Fiscal  Year  2003. 
Public  Law  No.  107-228,  and  as  further 
amended  by  section  201  of  the 
Terrorism  Risk  Insiuance  Act  of  2002, 
Public  Law  No.  107-297  ("section 
2002").  that  I  relinquish  (a)  all  claims 
and  rights  to  compensatory  damages 
and  amounts  awarded  as  judicial 
sanctions  under  such  judgments  and 
any  related  interest,  costs,  and  attorneys 
fees,  and  (b)  all  claims  and  rights  to 
punitive  damages  awarded  in 
connection  with  such  claim  or  claims 
and  any  related  interest,  costs,  and 
attorneys  fees.  In  relinquishing  these 
above-mentioned  claims  and  rights,  I 
recognize  that  I  relinquish  any  rights  to 
seek  writs  of  attachment,  execution,  or 
garnishment,  or  any  other  form  of  post- 
judgment  process  intended  to  obtain 
partial  or  complete  satisfaction  of  any 
amounts  awarded  in  connection  with 
the  claim  or  claims  under  28  U.S.C. 
1605(a)(7)  for  which  I  am  electing  to 
receive  payment. 

"I  understand  that  this 
relinquishment  is  irrevocable  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application.  I 
further  agree  and  acknowledge  that, 
pursuant  to  section  2002(c),  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application,  and 
to  the  extent  such  payment  is  made 
under  section  2002(b)(2)(B).  the  United 
States  shall  be  fully  subrogated  and 
assigned  to  all  of  my  rights  as  a 
judgment  creditor,  and  to  the  rights,  if 
any.  of  any  other  person  or  entity  to 
whom  payments  are  made  (collectively 
'payees'),  against  the  debtor  foreign 
state.  Such  subrogation  and  assignment 
of  payees'  rights  as  judgment  creditors 
is  binding  on  their  guardians,  heirs, 
executors,  administrators  or  assigns. 

"In  the  event  that  the  Secretary  of  the 
Treasury  determines  that  90  percent  of 
the  amounts  available  to  be  paid  under 
section  2002(b)(2)  are  inadequate  to  pay 
the  total  amount  of  compensatory 
damages  awarded  in  judgments  issued 
as  of  November  26,  2002.  in  cases 


identified  in  section  2002(a)(2)(A)  with 
respect  to  Iran.  1  understand  that  the 
payment  that  I  receive  will  be  less  than 
the  full  amount  of  compensatory 
damages  awarded  to  me  and  that  such 
payment  will  not  incliide  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961.  In  that  event,  the 
relinquishment  set  forth  above  shall  be 
null  and  void  and,  in  lieu  thereof,  as 
required  by  section  2002(d)(5),  I  hereby 
relinquish  (1)  all  rights  and  claims  to 
punitive  damages  awarded  in 
connection  with  the  claim  or  claims  I 
brought  under  28  U.S.C.  1605(a)(7)  and 
any  related  interest,  costs,  and  attorneys 
fees,  and  (2)  all  rights  to  execute  against 
or  attach  property  that  is  at  issue  in 
claims  against  the  United  States  before 
an  international  tribunal  or  that  is  the 
subject  of  awards  by  such  tribunal. 

"I  understand  that  the  relinquishment 
that  I  make  in  the  event  of  any  pro  rata 
distribution  is  irrevocable  once  the 
payment  is  credited  to  the  bank  accoimt 
I  have  identified  in  this  application.  I 
further  agree  and  acknowledge  that, 
piu-suant  to  section  2002(c),  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application,  and 
to  the  extent  such  payment  is  made 
under  section  2002(b)(2)(B),  the  United 
States  shall  be  subrogated  and  assigned, 
to  the  extent  of  such  payment,  to  my 
rights  as  a  judgment  creditor,  and  to  the 
rights,  if  any,  of  any  other  person  or 
entity  to  whom  payments  are  made 
(collectively  "payees"),  against  the 
debtor  foreign  state.  Such  subrogation 
and  assignment  of  payees'  rights  as 
judgment  creditors  is  binding  on  their 
guardians,  heirs,  executors, 
administrators  or  assigns. 

"I  declare  imder  penalty  of  perjury 
under  the  laws  of  the  United  States  of 
America  that  the  foregoing  is  true  and 
correct.  Executed  on  (insert  date)." 

(B)  "I, (insert  name  of 

Applicant),  elect  to  receive  100  percent 
of  the  amount  awarded  to  me  as 
compensatory  damages,  amounts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961,  and,  where 
applicable,  amounts  awarded  as  judicial 
sanctions  on  or  in  connection  with  the 
claim  or  claims  I  brought  under  28 
U.S.C.  1605(a)(7).  By  so  electing,  as 
required  by  section  2002  of  the  Victims 
of  Trafficking  and  Violence  Protection 
Act  of  2000,  P.L.  No.  106-386  as 
amended  by  section  686  of  the  Foreign 
Relations  Authorization  Act,  Fiscal  Year 
2003,  Public  Law  No.  107-228,  and  as 
further  amended  by  section  201  of  the 
Terrorism  Risk  Insurance  Act  of  2002, 
Public  Law  No.  107-297  ("section 
2002"),  I  relinquish  (a)  all  claims  and 
rights  to  compensatory  damages  and 
amounts  awarded  as  judicial  sanctions 


under  such  judgments  and  any  related 
interest,  costs,  and  attorneys  fees,  and 
(b)  all  rights  to  execute  against  or  attach 
property  that  is  at  issue  in  claims 
against  the  United  States  before  an 
international  tribunal,  that  is  the  subject 
of  awards  rendered  by  such  tribunal,  or 
that  is  subject  to  28  U.S.C.  1610(f)(1)(A). 
In  relinquishing  these  above-mentioned 
claims  and  rights.  1  recognize  that  I 
relinquish  any  rights  to  seek  writs  of 
attachment,  execution,  or  garnishment, 
or  any  other  form  of  post-judgment 
process  directed  against  property  that  is 
at  issue  in  claims  against  the  United 
States  before  an  international 'tribunal, 
that  is  the  subject  of  awards  rendered  by 
such  tribunal,  or  that  is  subject  to  28 
U.S.C.  1610(f)(1)(A)  and  intended  to 
obtain  partial  or  complete  satisfaction  of 
any  amounts  awarded  in  connection 
with  the  claim  or  claims  under  28 
U.S.C.  1605(a)(7)  for  which  I  am  electing 
to  receive  payment. 

"I  understand  that  this 
relinquishment  is  irrevocable  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application.  I 
further  agree  and  acknowledge  that, 
piu-suant  to  section  2002(c),  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application,  and 
to  the  extent  such  payment  is  made 
under  section  2002(b)(2)(B),  the  United 
States  shall  be  fully  subrogated  and 
assigned  to  all  of  my  rights  as  a 
judgment  creditor,  and  to  the  rights,  if 
any,  of  any  other  person  or  entity  to 
whom  pajrments  are  made  (collectively 
"payees"),  against  the  debtor  foreign 
state.  Such  subrogation  and  assignment 
of  payees'  rights  as  judgment  creditors 
is  binding  on  their  guardians,  heirs, 
executors,  administrators  or  assigns. 

"In  the  event  that  the  Secretary  of  the 
Treasmy  determines  that  90  percent  of 
the  amounts  available  to  be  paid  under 
section  2002(b)(2)  are  inadequate  to  pay 
the  total  amoimt  of  compensatory 
damages  awarded  in  judgments  issued 
as  of  November  26,  2002,  in  cases 
identified  in  section  2002(a)(2)(A)  wdth 
respect  to  Iran,  I  imderstand  that  the 
payment  that  I  receive  will  be  less  than 
the  full  amount  of  compensatory 
damages  awarded  to  me  and  that  such 
payment  will  not  include  amoimts 
necessary  to  pay  post-judgment  interest 
under  28  U.S.C.  1961.  In  that  event,  the 
relinquishment  set  forth  above  shall  be 
null  and  void  and,  in  lieu  thereof,  as 
required  by  section  2002(d)(5),  I  hereby 
relinquish  (1)  all  rights  and  claims  to 
punitive  damages  awarded  in 
connection  with  the  claim  or  claims  I 
brought  under  28  U.S.C.  1605(a)(7)  and 
any  related  interest,  costs,  and  attorneys 
fees,  and  (2)  all  rights  to  execute  against 
or  attach  property  that  is  at  issue  in 


claims  against  the  United  States  before 
an  international  tribunal  or  that  is  the 
subject  of  awards  by  such  tribiuial. 

"I  understand  that  the  relinquishment 
that  1  make  in  the  event  of  any  pro  rata 
distribution  is  irrevocable  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application.  I 
further  agcee  and  acknowledge  that, 
piusuant  to  section  2002(c),  once  the 
payment  is  credited  to  the  bank  account 
I  have  identified  in  this  application,  and 
to  the  extent  such  payment  is  made 
under  section  2002(b)(2)(B),  the  United 
States  shall  be  subrogated  and  assigned, 
to  the  extent  of  such  payment,  to-my 
rights  as  a  judgment  creditor,  and  to  the 
rights,  if  any,  of  any  other  person  or 
entity  to  whom  payments  are  made 
(collectively  "payees"),  against  the 
debtor  Toreign  state.  Such  subrogation 
and  assignment  of  payees'  rights  as 
judgment  creditors  is  binding  on  their 
guardians,  heirs,  executors, 
administrators  or  assigns. 

"I  declare  under  penalty  of  perjury 
under  the  laws  of  the  United  States  of 
America  that  the  foregoing  is  true  and 
correct.  Executed  on  (insert  date)." 

(4)  In  addition,  all  Applicants  shall 
submit  the  following  declaration, 
which,  pursuant  to  28  U.S.C.  1746,  must 
be  signed  by  the  applicant  and,  if  the 
payee  is  different  from  the  applicant, 
the  payee. 

"I/We  & ,  (insert  name  of 

Applicant)  and  & (insert  name 

of  payee,  if  different  from  Applicant) 
am/ are  entitled  to  the  entire  amount  to 
be  paid  in  this  application.  No  other 
person,  corporation,  law  firm,  or  other 
entity  whatsoever  either  claims  or  is 
otherwise  entitled  to  receive  any  portion 
of  this  payment  firom  the  United  States 
of  America.  If  any  other  person, 
corporation,  law  firm,  or  other  entity  (a 
"Third  Party")  is  ev»r  determined  by  a 
final  judgment  of  a  court  of  the  United 
States  to  be  entitled  to  all  or  part  of  the 
payment  made  to  the  Applicant  and 
payee  (as  named  above),  we  (the  ♦ 

Applicant  and  payee)  promise 
immediately  to  reimburse,  with  interest, 
the  United  States  for  whatever  amount 
of  money  is  paid  by  it  to  a  Third  Party, 
and  agree  further  to  indemnify  and  hold 
harmless  the  United  States  for  any  such 
claims  for  payment  asserted  by  a  Third 
Party  against  the  United  States. 

"I/we  declare  under  penalty  of 
perjury  under  the  laws  of  the  United 
States  of  America  that  the  foregoing  is 
true  and  correct.  Executed  on  (insert 
date)." 

Part  4.  Sources  of  Funds  for  Payment 

Section  2002  specifies  the  sources  and 
amount  of  funds  available  for  the 
payments  authorized  by  that  section. 
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See  section  2002  (b).  For  purposes  of 
binding  payments  in  connection  with 
judgments  and  sanctions  against  Cuba, 
section  2002  provides  that  the  President 
shall  vest  and  liquidate  up  to  and  not 
exceeding  the  amount  of  property  of  the 
Government  of  Cuba  and  sanctioned 
entities  in  the  United  States  or  any 
commonwealth,  territory,  or  possession 
thereof  that  has  been  blocked  pursuant 
to  section  5(b)  of  the  Trading  with  the 
Enemy  Act  (50  U.S.C.  App.  5(b)). 
sections  202  and  203  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1702).  or 
any  other  proclamation,  order,  or 
regulation  issued  thereunder.  It  further 
provides  that  for  the  purposes  of  paying 
amounts  for  judicial  sanctions,  payment 
shall  be  made  horn  funds  or  accounts 
subject  to  sanctions  as  of  April  18.  2000. 
or  from  blocked  assets  of  the 
Government  of  Cuba.  See  section 
2002(b)(1). 

For  purposes  of  funding  payments  in 
cormection  with  judgments  against  Iran, 
section  2002  provides  that  the  Secretary 
shall  make  payments  from  amounts  paid 
and  liquidated  from  (a)  rental  proceeds 
accrued  on  the  date  of  the  enactment  of 
the  VTVPA  from  Iranian  diplomatic  and 
consular  property  located  in  the  United 
States,  and  (b)  funds  not  otherwise 
made  available  in  an  amoiuit  not  to 
exceed  the  total  of  the  amount  in  the 
Iran  Foreign  Military  Sales  Program 
account  within  the  Foreign  Military 
Sales  Fund  on  the  date  of  the  enactment 
of  the  VTVPA  to  the  extent  provided  by 
section  2002(b)(2)(B).  The  amount  of 
funds  made  available  by  (a),  above,  will 
be  determined  based  in  part  on 
information  provided  by  the  Department 
of  State.  The  amount  of  funds  initially 
made  available  by  (b).  above,  was 
determined  based  on  information 
provided  by  the  Department  of  Defense. 

Part  5.  Payments  to  Applicants 

Payments  described  in  this  Part  are 
made  pursuant  to  section  2002(d). 

(a)  Judgments  issued  as  of  November 
26, 2002 

(1)  Following  the  expiration  of  the 
period  for  submitting  claims  as 
described  in  Part  2  of  this  notice,  the 
Secretary  promptly  will  determine 
whether  90  percent  of  the  amounts 
available  to  be  paid  under  section 
2002(b)(2)  are  inadequate  to  pay  the 
total  amount  of  compensatory  damages 
awarded  in  eligible  Hnal  judgments 
issued  as  of  November  26,  2002,  to 
Applicants.  See  section  2002(d)(1)(A). 

(2)  In  the  event  that  the  Secretary 
determines  that  90  percent  of  the 
amounts  available  to  be  paid  under 
section  2002(b)(2)  are  inadequate  to  pay 
the  total  amount  of  compensatory 


damages  awarded  in  eligible  frnal 
judgments  issued  as  of  November  26, 
2002  to  Applicants  in  cases  identified  in 
section  2002(a)(2)(A)  with  respect  to 
Iran,  the  Secretary  will,  not  later  than  60 
days  after  making  such  determination, 
make  payment  from  such  amounts 
available  to  be  paid  under  section 
2002(b)(2)  to  each  Applicant  to  which 
such  a  judgment  has  been  issued  in  an 
amount  equal  to  a  share,  calculated   • 
under  section  2002  (d)(1)(B).  of  90 
percent  of  the  amounts  available  to  be 
paid  under  section  2002  (b)(2)  that  have 
not  been  subrogated  to  the  United  States 
under  section  2002  as  of  November  26. 
2002. 

(3)  The  share  that  is  payable  to  an 
Applicant  under  (a)  of  this  Part  5. 
including  any  Applicant  issued  a  final 
judgment  as  of  November  26.  2002,  in 
a  suit  filed  on  a  date  added  by  the 
amendment  made  by  section  686  of 
Public  Law  107-228,  shall  be  equal  to 
the  proportion  that  the  amount  of 
unpaid  compensatory  damages  awarded 
in  a  fmal  judgment  issued  to  that 
Applicant  bears  to  the  total  amount  of 
all  unpaid  compensatory  damages 
awarded  to  all  Applicants  to  whom  such 
judgments  have  been  issued  as  of 
November  26,  2002,  in  cases  identified 
in  section  2002(a)(2)(A)  with  respect  to 
Iran. 

(b)  Subsequent  Judgment 
The  Secretary  will  pay  to  any 

Applicant  awarded  a  final  judgment 
after  November  26,  2002,  in  the  case 
filed  on  January  16.  2002.  and  identified 
in  section  2002  (a)(2)(A)  with  respect  to 
Iran,  an  amount  equal  to  a  share, 
calculated  under  section  2002(d)(2)(B). 
of  the  balance  of  the«amounts  available 
to  be  paid  under  section  2002(b)(2)  that 
remain  following  the  disbursement  of 
all  payments  as  described  in  (a)  of  this 
Part  5.  The  Secretary  will  make  such 
payment  not  later  than  30  calendar  days 
after  such  judgment  becomes  final.  To 
the  extent  that  funds  are  available,  the 
amount  paid  to  such  Applicant  will  be 
the  amount  the  Applicant  would  have 
been  paid  as  described  in  (a)  of  this  Part 
5  if  the  Applicant  had  been  awarded  the 
judgment  prior  to  November  26.  2002. 

(c)  Additional  Payments 

(1)  Not  later  than  30  calendar  days 
after  the  disbursement  of  all  payments 
described  in  (a)  and  (b)  of  this  Part  5. 
the  Secretary  will  make  an  additional 
payment  to  each  Applicant  who 
received  a  payment  under  (a)  or  (b)  of 
this  Part  5  in  an  amount  equal  to  a 
share,  calculated  as  described  below,  of 
the  balance  of  the  amounts  available  to 
be  paid  under  section  2002(b)(2)  that 
remain  following  the  disbursement  of 
all  payments  as  described  in  (a)  and  (b) 
of  this  Part  5. 


(2)  The  share  payable  to  each  such 
Applicant  shall  be  equal  to  the 
proportion  that  the  amount  of 
compensatory  damages  awarded  that 
Applicant  bears  to  the  total  amount  of 
all  compensatory  damages  awarded  to 
all  Applicants  who  received  a  payment 
as  described  in  (a)  or  (b)  of  this  Part  5. 

Part  6.  Available  Funds  for  Iran- 
Related  Claims 

Congress  has  directed  that  payments 
of  eligible  fran-related  claims  pursuant 
to  section  2002  be  made  from  the 
following  two  sources  of  funds: 

(2)  Judgments  Against  Iran. — For 
purposes  of  funding  payments  under 
subsection  (a)  in  the  case  of  judgments 
against  Iran,  the  Secretary  of  the 
Treasury  shall  make  such  payments 
from  amounts  paid  and  liquidated 
from — 

(A)  rental  proceeds  accrued  on  the 
date  of  the  enactment  of  this  Act  frtim 
Iranian  diplomatic  and  consular 
property  located  in  the  United  States; 
and 

(B)  funds  not  otherwise  made 
available  in  an  amount  not  to  exceed  the 
total  of  the  amount  in  the  Iran  Foreign 
Military  Sales  Program  account  within 
the  Foreign  Military  Sales  Fund  on  the 
date  of  the  enactment  of  this  Act. 

Section  2002(b)(2). 

With  respect  to  the  funds  referred  to 
in  section  2002(b)(2)(A),  the  Treasury 
anticipates  that  approximately  $7.8 
million  in  rental  proceeds  accrued  as  of 
October  28,  2000,  from  Iranian 
diplomatic  and  consular  property 
located  in  the  United  States  will  be 
available  for  the  payment  of  the  eligible 
claims  filed  with  the  Treasury  after 
November  26,  2002,  including  but  not 
limited  to  any  claims  re-filed  with  the 
Treasury  after  having  been  denied  prior 
to  November  26,  2002. 

With  respect  to  the  funds  referred  to 
in  section  2002(b)(2)(B),  the  Treasury 
anticipates  that  approximately  $14 
million  will  be  available  for  the 
payment  of  the  eligible  claims  filed  with 
the  Treasury  after  November  26,  2002, 
pursuant  to  section  2002,  including  but 
not  limited  to  any  claims  re-filed  with 
the  Treasiuy  after  having  been  denied 
prior  to  November  26,  2002. 

With  respect  to  the  funds  referred  to 
in  section  20029b)(2)(A),  the  Treasiuy 
anticipates  that  approximately  $14 
million  will  be  available  for  tbe 
payment  of  the  eligible  claims  filed  with 
the  Treasury  after  November  26.^002. 
pursuant  to  section  2002.  including  but 
not  limited  to  any  claims  re-filed  with 
the  Treasury  after  having  been  denied 
prior  to  November  26,  2002. 


Fart  7.  Notice  Requirements 
Inapplicable 

This  notice  advises  applicants  of  the 
availability  of  funds  pursuant  to  section 
2002  and  explains  the  nature  of  the 
information  and  documentation 
requirements  established  by  that 
section.  Accordingly,  it  has  been 
determined  that  notice  and  public 
procedure  are  not  required  pursuant  to 
5  U.S.C.  553(a).  Mereoverrnotice  and 
public  procedure  are  unnecessary 
pursuant  to  5  U.S.C.  553(b)(B)  because 
this  notice  merely  explains  the 
requirements  of  section  2002  and  does 
not  affect  the  substantive  rights  of 
applicants  under  that  section.  Notice 
and  public  procedure  are  impracticable 
and  contrary  to  the  public  interest 
piu^uant  to  5  U.S.C.  553(b)(B)  because 
section  2002  requires  that  payments  be 
made  "promptly,"  see  section 
2002(a)(1),  and  it  is  in  the  public 
interest  to  establish  the  procedures  to 
request  payments  without  delay. 

Part  8.  Paperwork  Reduction  Act 

i 

The  collection  of  information 
contained  in  this  notice  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  and  assigned  OMB 
Control  Number  1505-0177.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  an 
information  collection  that  does  not 
display  a  cvurently  valid  OMB  control 
number.  The  collection  of  information 
specified  in  this  notice  is  required  to 
enable  the  Department  of  the  Treasiuy 
to  determine  the  eligibility  of  an 
applicant  under  section  2002,  The 
collection  of  information  is  voluntary, 
but  it  is  required  to  obtain  a  payment 
authorized  by  section  2002.  The 
estimated  average  burden  per  applicant 
is  3  hours.  Comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  agency  contact 
specified  earlier  in  this  notice  and  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

The  figures  provided  above  are  only 
estimates  of  amounts  available  and  may 
be  subject  to  change. 


Dated:  February  7.  2003. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  CkyntwI. 

Approved:  February  12.  2003. 
Kenneth  Lawson. 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
(PR  Doc.  03-3925  Filed  2-13-03;  1:47  pml 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0227] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration;  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the  burden 
estimates  relating  to  customer 
satisfaction  surveys. 

The  purpose  of  this  submission  is  to 
request  a  revision  of  a  currently 
approved  data  collection  under  2900- 
0227.  VA  plans  to  incorporate  a  revision 
of  Part  II  (Census  of  Health  of  Veterans, 
SF  36  and  VA  Forms  10-21034  and  20- 
20134a  through  f)  of  the  former  2900- 
0609.  The  consolidation  of  these 
existing  data  collections  will  decrease 
the  public's  reporting  burden.  These 
voluntary  customer  service  surveys 
meet  the  requirements  of  Executive 
Order  12862,  Setting  Customer  Service 
Standards. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  21,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff  (193B1).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  or  e-mail: 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0609  "  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501 — 3520],  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the  • 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Nation-wide  Customer 
Satisfaction  Surveys. 

OMB  Control  Number:  2900-0227. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862. 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
Departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  VHA  uses  customer  satisfaction 
surveys  to  gauge  customer  perceptions 
of  VA  services  as  well  as  customer 
expectations  and  desires.  The  results  of 
these  information  collections  lead  to 
improvements  in  the  quality  of  VHA 
service  delivery  by  helping  to  shape  the 
direction  and  focus  of  specific  programs 
and  services. 

Affected  Public:  Individuals  or 
households. 

Titles: 

a.  Prosthetics  Care  and  Service,  VA 
Form  10-0142b. 

b.  Experiences  of  Patients  Recently . 
Discharged  Inpatient,  VA  Form  10- 
1465-1. 

c.  Experiences  of  Patients  Ambulatory 
Care,  VA  Form  10-1465-3. 

d.  Food  Service  and  Nutritional  Care 
Analysis,  VA  Form  10-5387. 

OMB  Control  Number:  2900-0227. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Most  customer  satisfaction 
surveys  will  be  recurring  so  that  VHA 
can  create  ongoing  measures  of 
performance  and  to  determine  how  well 
the  agency  meets  customer  service 
standards.  Each  collection  of 
information  will  consist  of  the 
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minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  VHA's  performance. 

The  areas  of  concern  to  VHA  and  its 
customers  may  change  over  time,  and  it 
is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
OMB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct  customer  satisfaction  surveys 
and  focus  groups.  Participation  in  the 
surveys  will  be  voluntary  and  the 
generic  clearance  will  not  be  used  to 
collect  information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 
information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessary  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
VHA  will  consult  with  OMB  regarding 


each  specific  information  collection 
during  this  approval  period. 

Affected  Puolic:  Individuals  or 
Households. 

Estimated  Annual  Burden:  207,287 
hours. 

a.  Prosthetics  Care  and  Service,  VA 
Form  10-0142b  —  7,200. 

b.  Experiences  of  Patients  Recently 
Discharged  Inpatient,  VA  Form  10- 
1465-1  —  35,000. 

c.  Experiences  of  Patients  Ambulatory 
Care,  VA  Form  10-1465-3  —  160,500. 

d.  Food  Service  and  Nutritional  Care 
Analysis,  VA  Form  10-5387  —  4,587. 

Estimated  Average  Burden  Per 
Respondent:  23  minutes. 

a.  Prosthetics  Care  and  Service,  VA 
Form  10-0142b  —  24  minutes. 

b.  Experiences  of  Patients  Recently   ■ 
Discharged  Inpatient,  VA  Form  10- 
1465-1  —  30  minutes. 

c.  Experiences  of  Patients  Ambulatory 
Care,  VA  Form  10-1465-3  —  30 
minutes. 


d.  Food  Service  and  Nutritional  Care 
Analysis,  VA  Form  10-5387  —  2 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
546,600. 

a.  Prosthetics  Care  and  Service,  VA 
Form  10-0142b  —  18,000. 

b.  Experiences  of  Patients  Recently 
Discharged  Inpatient,  VA  Form  10- 
1465-1  —  70,000. 

c.  Experiences  of  Patients  Ambulatory 
Care,  VA  Form  10-1465-3  —  321,000. 

d.  Food  Service  and  Nutritional  Care 
Analysis,  VA  Form  10-5387  —  137,600. 

Dated:  February  5,  2003. 

By  direction  of  the  Secretary. 
Martin  Hill, 

Management  Analyst,  Records  Management 
Service. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[ID-02-002;  FRL-7422-3} 

Approval  and  Promulgation  of 
Implementation  Plans;  Idaho; 
Desigrmtion  of  Areas  for  Air  Quality 
Planning  Purposes;  Idaho 

Correction 

In  the  issue  of  Wednesday,  February 
12,  2003,  on  page  7174,  in  the  third 


column,  in  the  correction  of  rule 
document  03-856,  imder  §  81.313 
[Corrected],  in  the  first  line,  "§  83.313' 
should  read"  §81.313". 

[FR  Doc.  C3-856  Filed  2-18-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AH91 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Rio  Grande  Silvery 
Minnow 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule;  notice  of  availability. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Rio  Grande 
silvery  minnow  (Hybognathus  amarus) 
(silvery  minnow),  an  endangered 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  On  Jurie 
6.  2002,  we  proposed  that  212  miles 
(mi)  (339  kilometers  (km))  be  designated 
as  critical  habitat  for  the  silvery 
ininnow.  The  silvery  minnow  critical 
habitat  designation  in  the  Rio  Grande 
extends  from  Cochiti  Dam,  Sandoval 
County.  New  Mexico  (NM)  downstream 
to  the  utility  line  crossing  the  Rio 
Grande,  a  permanent  identified 
landmark  in  Socorro  County.  NM,  a 
total  of  approximately  157  mi  (252  km), 
referred  to  as  the  "middle  Rio  Grande." 
The  designation  also  includes  the 
tributary  Jemez  River  from  Jemez 
Canyon  Dam  in  NM  to  the  upstream 
boundary  of  Santa  Ana  Pueblo,  which  is 
not  included.  The  critical  habitat 
designation  defines  the  lateral  extent 
(width)  as  those  areas  bounded  by 
existing  levees  or,  in  areas  without 
levees,  300  feet  (ft)  (91.4  meters  (m))  of 
riparian  zone  adjacent  to  each  side  of 
the  bankfull  stage  of  the  middle  Rio 
Grande.  The  Pueblo  lands  of  Santo 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
within  this  area  are  not  included  in  the 
final  critical  habitat  designation.  Except 
for  these  areas,  the  final  remaining 
portion  of  the  silvery  minnow's 
occupied  range  in  the  middle  Rio 
Grande  in  NM  is  being  designated  as 
critical  habitat.  This  publication  also 
provides  notice  of  the  availability  of  the 
final  economic  analysis  and  the  final 
Environmental  Impact  Statement  (EIS) 
for  this  final  rule. 

This  final  rule  and  EIS  are  being 
issued  pursuant  to  a  court  order.  On 
November  21,  2000,  the  United  States 
District  Court  for  the  District  of  New 
Mexico,  in  Middle  Rio  Grande 
Conservancy  District  v.  Babbitt,  206  F. 
Supp.  2d  1156  (D.N.M.  2000). -set  aside 
the  July  6,  1999.  critical  habitat 
designation  for  the  minnow  and  ordered 
us  to  issue  both  an  EIS  pursuant  to  the 
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National  Environmental  Policy  Act 

(NEPA)  and  a  new  proposed  rule 

designating  critical  habitat  for  the 

silvery  minnow.     , 

DATES:  This  final  rule  is  effective  March 

21.2003. 

ADDRESSES:  Comments  and  materials 

received,  as  well  as  supporting 

documentation  used  in  the  preparation 

of  this  final  rule,  are  available  for  public 

inspection,  by  appointment,  during 

normal  business  hours  at  the  New 

Mexico  Ecological  Services  Field  Office, 

2105  Osuna  Road  NE,  Albuquerque,  NM 

87113. 

You  may  obtain  copies  of  the  final 
rule,  the  economic  analysis,  or  the  final 
EIS  from  the  field  office  address  above 
or  by  calling  505-346-2525.  All 
documents  are  also  available  from  our 
Web  site  at  http://ifw2es.fws.gov/ 
Library/. 

If  you  would  like  copies  of  the 
regulations  on  listed  wildlife  or  have 
questions  about  prohibitions  and 
permits,  contact  the  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  P.O.  Box  1306, 
Albuquerque.  NM  87103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section  above);  telephone: 
505-346-2525.  Division  of  Endangered 
Species  (see  ADDRESSES  section  above); 
telephone  505-248-6920;  facsimile 
505-248-6788. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Rio  Grande  silvery  minnow  is 
one  of  seven  species  in  tbe  genus 
Hybognathus  found  in  the  United  States 
(Pflieger  1980).  The  species  was  first 
described  by  Girard  (1856)  from 
specimens  taken  from  the  Rio  Grande 
near  Fort  Brown,  Cameron  County,  TX. 
It  is  a  stout  silvery  minnow  with 
moderately  small  eyes  and  a  small, 
slightly  oblique  mouth.  Adults  may 
reach  3.5  inches  (in)  (90  millimeters 
(mm))  in  total  length  (Sublette  et  al. 
1990).  Its  dorsal  fin  is  distinctly  pointed 
with  the  front  of  it  located  slightly 
closer  to  the  tip  of  the  snout  than  to  the 
base  of  the  tail.  The  fish  is  silver  with 
emerald  reflections.  Its  belly  is  silvery 
white,  its  fins  are  plain,  and  barbels  are 
absent  (Sublette  et  al.  1990). 

This  species  was  historically  one  of 
the  most  abundant  and  widespread 
fishes  in  the  Rio  Grande  Basin, 
occurring  from  Espanola.  NM.  to  the 
Gulf  of  Mexico  (Bestgen  and  Platania 
1991).  It  was  also  found  in  the  Pecos 
River,  a  major  tributary  of  the  Rio 
Grande,  from  Santa  Rosa,  NM, 
downstream  to  its  confluence  with  the 


Rio  Grande  (Pflieger  1980).  The  silvery 
minnow  is  extirpated  from  the  Pecos 
River  and  also  from  the  Rio  Grande 
downstream  of  Elephant  Butte  Reservoir 
and  upstream  of  Cochiti  Reservoir 
(Bestgen  and  Platania  1991).  The  current 
distribution  of  the  silvery  minnow  is 
limited  to  the  Rio  Grande  between 
Cochiti  Dam  and  Elephant  Butte 
Reservoir.  Throughout  much  of  its 
historic  range,  the  decline  of  the  silvery 
minnow  has  been  attributed  to 
modification  of  the  flow  regime 
(hydrological  pattern  of  flows  that  vary 
seasonally  in  magnitude  and  duration, 
depending  on  annual  precipitation 
patterns  such  as  runoff  from  snowmelt) 
and  channel  drying  resulting  from 
impoundments,  water  diversion  for 
agriculture,  stream  channelization,  and 
perhaps  both  interactions  with  non- 
native  fish  and  decreasing  water  quality 
(Cook  et  al.  1992;  Bestgen  and  Platania 
1991;  Service  1999;  Buhl  2001). 

Much  of  the  species'  life  history 
information  detailed  below  comes  from 
studies  conducted  within  the  middle 
Rio  Grande,  the  current  range  of  the 
silvery  minnow.  Nevertheless,  we 
believe  that  our  determinations  for  other 
areas  outside  of  tbe  middle  Rio  Grande, 
but  within  the  historic  range  of  the 
silvery  minnow,  are  consistent  with  the 
data  collected  to  date  on  the  species' 
ecological  requirements  [e.g..  Service 
1999). 

The  role  of  the  plains  minnow 
(Hybognathus  placitus)  in  the  decline 
and  extirpation  of  the  silvery  miimow 
from  the  Pecos  River  is  uncertain; 
however,  the  establishment  of  the  plains 
minnow  coincided  with  the 
disappearance  of  the  silvery  minnow 
from  the  Pecos  River  (Bestgen  and 
Platania  1991;  Cook  et  al  1992).  Cook  et 
al.  (1992)  believed  that  the  non-native 
plains  minnow  was  introduced  into  the 
Pecos  drainage  prior  to  1964.  and  was 
probably  the  result  of  the  release  of 
"bait  minnows"  collected  from  the 
Arkansas  River  drainage.  It  is  unclear, 
however,  if  populations  of  the  native 
silvery  minnow  were  depleted  prior  to 
the  introduction  of  the  plains  minnow, 
or  if  the  reduction  and  extirpation  of  the 
silvery  minnow  was  a  consequence  of 
the  interactions  between  the  two  species 
(C.  Hoagstrom.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.  2001).  One  theory 
is  that  the  plains  miimow  may  be  more 
tolerant  of  modified  habitats  and, 
therefore,  was  able  to  replace  the  silvery 
minnow  in  the  degraded  reaches  of  the 
Pecos  River.  Nevertheless,  the  plains 
minnow  has  experienced  population 
declines  within  its  native  range  from 
highly  variable  water  levels,  unstable 
streambeds,  and  fluctuating  water 
temperatures  (Cross  et  al.  1985,  cited  in 


Taylor  and  Miller  1990).  Although  the 
interactions  (e.g.,  hybridization  or 
competition)  between  the  silvery 
minnow  and  the  introduced  plains 
minnow  are  believed  by  some  to  be  one 
of  the  primary  causes  for  the  extirpation 
of  the  silvery  minnow  in  the  Pecos 
River,  this  hypothesis  is  unsubstantiated 
(Hatch  et  al.  1985;  Bestgen  et  al.  1989; 
Cook  et  al.  1992).  Currently,  New 
Mexico  State  University  is  conducting 
resesirch  on  the  plains  minnow  and 
silvery  minnow  to  determine  if  the  two 
species  hybridize.  These  studies  are 
ongoing  and  results  should  be  available 
in  2003  (C.  Caldwell,  U.S.  Geological 
Survey,  Biological  Resources  Division 
pers.  comm.  2002). 

Within  its  native  range,  the  plains 
minnow  is  sympatric  (occurs  at  the 
same  localities)  with  other  species  of 
Hybognathus,  but  is  separated 
ecologically  from  them.  For  example, 
the  plains  minnow  is  found  in  the  main 
river  channel  where  the  substrate  is 
predominantly  sand,  whereas  related 
species  such  as  the  western  silvery 
miimow  (Hybognathus  argyritis) 
predominate  in  backwaters  and 
protected  areas  with  little  to  no  current 
and  sand  or  silt  substrate  (Pflieger 
1997).  Consequently,  if  the  silvery 
minnow  and  plains  minnow  do  not 
hybridize,  they  may  be  ecologically 
segregated  and  able  to  co-exist. 

The  plains  minnow  and  silvery 
minnow  appear  to  have  little  in  the  way 
of  behavioral  or  physiological  isolating 
mechanisms  and  may  hybridize  (Cook  et 
al.  1992);  yet  the  combined  effects  of 
habitat  degradation  (i.e.,  modification  of 
the  flow  regime,  channel  drying,  water 
diversion,  and  stream  channelization) 
may  be  another  potential  explanation 
for  the  silyery  minnow's  extirpation 
from  the  Pecos  River  (Bestgen  and 
Platania  1991;  C.  Hoagstrom,  pers. 
comm.  2001).  We  acknowledge  that  no 
conclusive  data  exist  to  determine  the 
cause  of  extirpation  of  the  silvery 
miimow  from  the  Pecos  River. 

The  silvery  minnow  has  also  been 
extirpated  from  the  Rio  Grande 
downstream  of  Elephant  Butte 
Reservofr,  NM,  to  the  Gulf  of  Mexico. 
Texas  (TX).  including  the  river  reach 
within  Big  Bend  National  Park  (Hubbs 
et  al.  1977;  Bestgen  and  Platania  1991). 
Reasons  for  the  species'  extirpation  in 
the  lower  Rio  Grande  are  also  uncertain. 
The  last  documented  collection  of  a 
silvery  minnow  in  the  Big  Bend  area 
was  1961.  but  reexamination  of  that 
specimen  revealed  it  was  a  plains 
miimow  (Bestgen  and  Propst  1996). 
Therefore,  the  last  silvery  miimow  from 
the  lower  Rio  Grande  was  apparently 
collected  in  the  late  1950s  (Trevino- 


Robinson  1959;  Hubbs  et  al.  1977; 
Edwards  and  Contreras-Balderas  1991). 

Prior  to  measurable  human  influence 
on  the  middle  Rio  Grande,  starting  in 
the  1300's,  (Biella  and  Chapman  1977), 
the  Rio  Grande  was  a  perennially 
flowing,  aggrading  river  with  a  shifting 
sand  substrate.  In  general,  the  river  was 
slightly  sinuous  and  braided,  and  freely 
migrated  across  the  floodplairi.  Strong 
evidence  now  suggests  that  the  middle 
Rio  Grande  started  drying  up  on  a  fairly 
regular  basis  only  after  the  development 
of  Colorado's  San  Luis  Valley  in  the 
1870's.  Prior  to  this,  there  are  only  two 
examples  of  its  flow  ceasing,  during 
prolonged,  severe  droughts  in  1752  and 
1861.  Over  the  past  century,  and 
particularly  in  the  last  few  decades,  the 
middle  Rio  Grande  has  been  frequently 
dewatered,  particularly  in  the  river 
reach  from  Isleta  Diversion  Dam  to  the 
San  Acacia  Diversion  Dam  (Isleta  reach) 
and  the  reach  from  San  Acacia 
Diversion  Dam  to  Elephant  Butte 
Reservoir  (San  Acacia  reach)  (Middle 
Rio  Grande  Conservancy  District 
(MRGCD)  1999;  Scurlock  and  Johnson 
2001;  Scurlock  1998). 

Decline  of  the  species  in  the  middle 
Rio  Grande  probably  began  in  1916 
when  the  gates  of  Elephant  Butte  Dam 
were  closed.  Construction  of  the  dam 
signaled  the  beginning  of  an  era  of  dam 
construction  on  the  mainstem  Rio 
Grande  that  resulted  in  five  major 
mainstem  dams  within  the  silvery 
minnow's  historic  range  (Shupe  and 
Williams  1988).  These  dams  (Cochiti, 
Elephant  Butte,  Caballo,  International 
Amistad,  and  International  Falcon) 
allowed  manipulation  and  diversion  of 
the  river's  flow.  Often  this  manipulation 
severely  altered  the  flow  regime  and 
likely  precipitated  the  decline  of  the 
silvery  ininnow  (Bestgen  and  Platania 
1991).  Water  management  and  use  has 
resulted  in  a  large  reduction  of  suitable 
habitat  for  the  silvery  miimow.  Lack  of 
water  is  likely  the  single  most  important 
limiting  factor  for  the  survival  of  the 
species  (Service  1999).  Agriculture 
accounts  for  90  percent  of  the  water 
consumption  in  the  middle  Rio  Grande 
(BuUard  and  Wells  1992).  The  average 
annual  diversion  of  water  in  the  middle 
Rio  Grande  by  die  MRGCD  was  535,280 
acre-feet  (af)  for  the  period  from  1975  to 
1989  (U.S.  Bureau  of  Reclamation  (BOR) 
1993).  The  silvery  minnow  historically 
survived  low  flow  periods  because  such 
events  were  inft^quent  and  of  lesser 
magnitude,  and  there  were  no  diversion 
dams  to  restrict  free  movement  of 
silvery  minnows  in  the  river  (59  FR 
36988).  Concurrent  with  construction  of 
the  mainstem  dams  was  an  increase  in 
the  abundance  of  non-native  fish 
(largemouth  bass  (Micropterus 


salmoides).  smallmouth  bass  (M. 
dolomieu))  as  these  species  were 
stocked  into  the  reservoirs  created  by 
the  dams  (e.g..  Cochiti  Reser\'oir) 
(Sublette  et  al.  1990).  Once  established, 
these  species  often  completely  replaced 
the  native  fish  fauna  (Propst  et  a/.  1987; 

Propst  1999). 

Envelopment  of  agriculture  and  the 
growth  of  cities  within  the  historic 
range  of  the  silvery  minnow  resulted  in 
a  decrease  in  the  quality  of  river  water 
caused  by  municipal  and  agricultural '  v 
runoff  (i.e.,  sewage  and  pesticides)  that 
may  have  also  adversely  affected  the 
range  and  distribution  of  the  silvery 
minnow.  Historically  there  were  four  • 
other  small  native  fish  species  (speckled 
chub  (Macmhybopsis  aestivalis);  Rio 
Grande  shiner  (Notropis  jemezanus); 
phantom  shiner  (Notropis  orca);  and  Rio 
Grande  bluntnose  shiner  (Notropis 
simus  simus))  within  the  middle  Rio 
Grande  that  had  similar  reproductive 
attributes,  but  these  species  are  now 
either  extinct  or  extirpated  (Platania 
1991). 

The  various  life  history  stages  of  the 
silvery  minnow  require  shallow  waters 
with  a  sandy  and  silty  substrate  that  is 
generally  associated  with  a  meandering 
river  that  includes  sideb^s,  oxbows, 
and  backwaters  (C.  Hoagstrom,  pers. 
comm,  2001;  Bestgen  and  Platania  1991: 
Platania  1991).  However,  physical 
modifications  to  the  Rio  Grande  over  the 
last  century — including  the  construction 
of  dams,  levees,  and  channelization  of 
the  mainstem — have  altered  much  of  the 
habitat  that  is  necessary  for  the  species 
to  persist  (Service  1999).  Channelization 
has  straightened  and  shortened 
mainstem  river  reaches;  increased  the 
velocity" of  the  current:  and  altered 
riparian  vegetation,  instream  cover,  apd 
substrate  composition  (BOR  2001a). 
Adult  silvery  minnows  occur  in  shallow 
braided  runs  over  sand  substrate,  but 
rarely  in  habitat  with  substrate  of  gravfel 
or  cobble  (Platania  1991;  Dudley  and 
Platania  1997;  Platania  and  Dudley 
1997;  Remshardt  ef  a;.  2001). 

The  silvery  ininnow  is  a  pelagic 
spawning  species;  i.e.,  its  eggs  flow  in 
the  water  column.  The  silvery  minnow 
is  the  only  surviving  small,  native 
pelagic  spawning  minnow  in  the  middle 
Rio  Grande,  and  its  range  has  been 
reduced  to  only  5  percent  of  its  historic 
extent.  Although  the  silvery  minnow  is 
a  Ifearty  fish,  capable  of  withstanding 
many  of  the  natural  stresses  of  the 
desert  aquatic  environment,  most 
individual  silver^'  minnows  live  only 
one  year  (Bestgen  and  Platania  1991). 
Thus,  a  successful  annual  spawn  is  key 
to  the  survival  of  the  species  (Platania 
and  Hoagstrom  1996;  Service  1999; 
Dudley  and  Platania  2001,  2002b).  The 
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silvery  minnow's  range  has  been  so 
greatly  restricted  that  the  species  is 
extremely  vulnerable  to  catastrophic 
events,  such  as  a  prolonged  period  of 
low  or  no  flow  (i.e.,  the  loss  of  all 
surface  water)  (59  FR  36988;  Dudley  and 
Platania  2001). 

In  the  middle  Rio  Grande,  the  spring 
runoff  coincides  with  and  may  trigger 
the  silvery  minnow's  spawn  (Platania 
and  Hoagstrom  1996;  Service  1999; 
Dudley  and  Platania  2001).  For 
example,  1,850  cubic  feet  per  second 
(cfs)  of  water  was  released  from  Cochiti 
Reservoir  on  May  13,  2002,  to  provide 
for  silvery  minnow  spawning. 
Following  the  release,  a  significant 
spawning  event  occurred  in  the  middle 
Rio  Grande.  During  a  spawn, 
semibuoyant  (floating)  eggs  drift 
downstream  in  the  water  column  (Smith 
1999;  Dudley  and  Platania  2001)  (see 
"Primary  Constituent  Elements"  section 
of  this  final  rule  for  further  information 
on  spawning).  However,  diversion  dams 
are  believed  to  act  as  instream  barriers 
and  prevent  silvery  minnows  frorti 
moving  upstream  after  hatching  (Service 
2001b;  Dudley  and  Platania  2001; 
2002a).  In  fact,  the  continued 
downstream  displacement  and  decline 
of  the  silvery  minnow  in  the  middle  Rio 
Grande  is  well  documented  (Dudley  and 
Platania  2001). 

During  the  irrigation  season 
(approximately  March  1  to  October  31  of 
each  year)  in  the  middle  Rio  Grande, 
silvery  minnow  often  become  stranded 
in  the  diversion  channels  (or  irrigation 
ditches),  where  they  are  unlikely  to 
survive  (Smith  1999;  Lang  and 
Altenbach  1994).  For  example,  when  the 
irrigation  water  in  the  diversion 
channels  is  used  on  agricultural  fields, 
the  possibility  for  survival  of  silvery 
minnows  in  the  irrigation  return  flows 
(excess  irrigation  water  that  flows  from 
agricultural  fields  and  is  eventually 
returned  to  the  river)  is  low,  because 
silvery  minnows  perish  in  canals 
because  of  unsuitable  habitat, 
dewatering,  or  predation  (Lang  and 
Altenbach  1994).  Unscreened  diversion 
dams  also  entrain  (trap)  silvery  miimow 
&7  (fish  that  have  recently  emerged 
from  eggs)  and  semibuoyant  eggs  (Smith 
1998;  1999).  However,  some  irrigation 
water  is  returned  to  the  river  via 
irrigation  waterways  in  the  reach  of  the 
middle  Rio  Grande  ft'om  the  Isleta  reach, 
which  helps  sustain  flow  in  certain 
segments  of  this  reach-  Nevertheless,  we 
do  not  have  evidence  that  these 
riverside  drains  offer  suitable  refugia  for 
the  silvery  minnow. 

Perhaps  even  more  problematic  for 
the  silvery  minnow  in  the  middle  Rio 
Grande  are  drought  years  during  the 
irrigation  season  when  there  may  be 


little  supplemental  water  (water  that  is 
used  to  augment  river  flows)  available. 
Compounding  this  problem  is  stream 
bed  aggradation  (i.e.,  the  river  bottom  is 
rising  due  to  sedimentation)  below  San 
Acacia,  NM,  where  the  bed  of  the  river 
is  now  perched  above  the  bed  of  the  low 
flow  conveyance  channel  (LFCC).  The 
LFCC  is  immediately  adjacent  to  and 
parallels  the  Rio  Grande  for 
approximately  75  mi  (121  km)  and  was 
designed  to  expedite  delivery  of  water 
to  Elephant  Butte  Reservoir,  pursuant  to 
the  Rio  Grande  Compact  of  1939.  The 
LFCC  diverted  water  ft'om  the  Rio 
Grande  from  1959  to  1985.  Because  the 
river  bed  is  now  above  the  LFCC,  waters 
in  the  mainstem  of  the  river  are  drained 
from  the  river  bed  into  the  LFCC.  The 
LFCC  has  the  capacity  to  take 
approximately  2,000  cfs  of  the  river's 
flow,  via  gravity.  If  natural  river  flow  is 
2,000  cfs  or  less,  the  LFCC  can  dewater 
the  Rio  Grande  from  its  heading  at  the 
San  Acacia  Diversion  Dam  south  to 
Elephant  Butte  Reservoir. 

However,  the  LFCC  has  not  been  fully 
operational  since  1985  because  of 
siltation  of  the  lower  end  (i.e.,  stream 
bed  aggradation)  at  Elephant  Butte 
Reservoir.  Even  without  water  diversion 
into  the  LFCC,  seepage  from  the  river  to 
the  LFCC  is  occiuring  and  causing  some 
loss  of  surface  flows  in  the  river  chaimel 
(BOR  2001a).  In  effect,  water  is  drained 
from  the  Rio  Grande  into  the  LFCC 
thereby  resulting  in  water  losses  in  the 
reach  from  the  San  Acacia  reach.  Chiring 
some  years  this  can  result  in  prolonged 
recurring  periods  of  low  or  no  flow. 

It  is  believed  that,  historically,  the 
silvery  minnow  was  able  to  withstand 
periods  of  drought  primarily  by 
retreating  to  pools  and  backwater 
refugia,  and  swimming  upstream  to 
repopulate  upstream  habitats  (Deacon 
and  Minckley  1974;  J.  Smith,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm. 
2001).  Platania  (1995)  posits  that  after 
prolonged  recurring  periods  of  low  or 
no  flow  the  silvery  minnow  may  have 
been  able  to  repopulate  downstream 
habitat  the  following  year  because  eggs 
drifted  from  upstream  populations 
(Platania  1995).  Although  able  to 
survive  droughts  historically  through 
such  movements,  the  present-day 
middle  Rio  Grande  dries  and  dams 
prevent  upstream  movement.  As  a  result 
silvery  minnows  can  become  trapped  in 
dewatered  reaches  and  may  die  in 
isolated  pools  before  the  river  becomes 
wetted  again.  The  inability  of  the 
population  to  find  adequate  refugia 
during  prolonged  recurring  periods  of 
low  or  no  flow  and  to  repopulate 
extirpated  reaches  creates  a  very 
unstable  population  (Service  2001b). 


In  some  isolated  pools.  Smith  and 
Hoagstrom  (1997)  and  Smith  (1999) 
documented  complete  mortality  of 
silvery  minnows  in  the  middle  Rio 
Grande  in  both  1996  and  1997  during 
prolonged  periods  of  low  or  no  flow. 
These  studies  documented  both  the 
relative  size  of  the  isolated  pool  (i.e., 
estimated  surface  area  and  maximum 
depth)  in  relation  to  pool  longevity  (i.e.. 
number  of  days  the  isolated  pool 
existed)  and  the  fish  community  within 
isolated  pools.  Isolated  pools  found 
during  these  conditions  typically  only 
lasted  for  about  48  hours  before  drying 
up  completely  (Smith  1999).  Those 
isolated  pools  that  persisted  longer  than 
48  hours  lost  greater  than  81  percent  of 
their  estimated  surface  area  and  greater 
than  26  percent  of  their  maximum  depth 
within  48  hours.  Moreover,  isolated 
pools  receive  no  surface  inflow,  water 
temperatures  increase,  and  dissolved 
oxygen  decreases;  depending  on 
location,  size,  and  duration  of  the 
prolonged  recurring  periods  of  low  or 
no  flow,  these  factors  may  result  in  the 
death  of  all  fish  (Tramer  1977;  Mundahl 
1990;  Platania  1993b:  Ostrand  and 
Marks  2000;  Ostrand  and  Wilde  2001). 
Therefore,  when  periods  of  low  or  no 
flow  are  longlasting  (over  48  hours), 
complete  mortality  of  silvery  minnows 
in  isolated  pools  can  occur. 

Formation  of  isolated  pools  also 
increases  the  risk  of  predation  of  silvery 
minnows  in  drying  habitats.  Predators, 
primarily  fish  and  birds,  have  been 
observed  in  high  numbers  in  the  middle 
Rio  Grande,  consuming  fish  in  drying, 
isolated  pools  where  those  fish  become 
concentrated  and  are  more  vulnerable  to 
predation  (J.  Smith,  pers.  comm.  2001). 

The  potential  for  prolonged  reciuring 
periods  of  low  or  no  flow  in  the  middle 
Rio  Grande  becomes  particularly 
significant  for  the  silvery  minnow  below 
the  San  Acacia  Diversion  Dam,  where 
most  silvery  minnows  have  been 
recently  captured.  In  the  river  reach 
above  (north  of)  the  San  Acacia 
Diversion  Dam,  return  flows  from 
current  irrigation  operations  and  other 
activities  are  routed  back  into  the 
mainstem  of  the  middle  Rio  Grande.  At 
times,  this  can  provide  a  fairly 
consistent  flow  in  particular  stretches  of 
the  Isleta  reach.  However,  at  the  San 
Acacia  Diversion  Dam,  once  diversions 
are  made  (i.e.,  to  irrigation  canals,  as 
well  as  seepage  losses  to  the  LFCC)  the 
return  flows  continue  in  off-river 
channels  (with  a  few  exceptions  at 
Brown's  Arroyo  and  the  10-mile  outfall 
of  the  LFCC)  imtil  they  enter  Elephant 
Butte  Reservoir.  Thus,  unlike  in  the 
Isleta  reach,  the  silvery  minnow  does 
not  receive  the  benefit  of  irrigation 
return  flows  in  the  San  Acacia  reach. 


Previous  Federal  Action 

We  proposed  to  list  the  silvery 
miimow  as  an  endangered  species  with 
critical  habitat  on  March  1, 1993  (58  FR 
11821).  The  comment  period,  originally 
scheduled  to  close  on  April  30,  1993, 
was  extended  to  August  25,  1993  (58  FR 
19220;  April  13,  1993).  That  extension 
allowed  us  to  conduct  public  hearings 
and  to  receive  additional  public 
comments.  Public  hearings  were  held  in 
Albuquerque  and  Socorro,  NM,  on  the 
evenings  of  Jime  2  and  3,  1993, 
respectively.  After  a  review  of  all 
comments  received  in  response  to  the 
proposed  rule,  we  published  the  final 
rule  to  list  the  silvery  minnow  as 
endangered  on  July  20, 1994  (59  FR 
36988). 

Section  4(a)(3)  of  the  Act  requires  that 
the  Secretary,  to  the  maximum  extent 
prudent  and  determinable,  designate 
critical  habitat  at  the  time  a  species  is 
listed  as  endangered  or  threatened.  Our 
regulations  (50  CFR  424.12(a)(2))  state 
that  critical  habitat  is  not  determinable 
if  information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  At  the  time 
the  silvery  minnow  was  listed,  we 
found  that  critical  habitat  was  not 
determinable  because  there  was 
insufficient  information  to  allow  us  to 
perform  the  required  analyses  of  the 
impacts  of  the  designation. 

We  contracted  for  an  economic 
analysis  of  the  proposed  critical  habitat 
designation  in  September  1994,  and  a 
draft  analysis  was  prepared  and 
provided  to  us  on  February  29,  1996. 
The  draft  document  was  then  provided 
to  all  interested  parties  on  April  26, 
1996.  That  mailing  included  164 
individuals  and  agencies,  all  affected 
Pueblos  in  the  valley,  all  county 
commissions  within  the  occupied  range 
of  the  species,  and  an  additional  54 
individuals  who  had  attended  the 
public  hearings  on  the  proposed  listing 
and  who  had  requested  that  they  be 
included  on  our  mailing  list, 
particularly  for  the  economic  analysis. 
At  that  time,  we  notified  the  public  that, 
because  of  a  moratorium  on  final  listing 
actions  and  determinations  of  critical 
habitat  imposed  by  Public  Law  104-6. 
no  work  would  be  conducted  on  the 
analysis  or  on  the  final  decision 
concerning  critical  habitat.  However,  we 
solicited  comments  bom  the  public  and 
agencies  on  the  document  for  use  at  the 
time  such  work  resumed. 

On  April  26, 1996.  the  moratorium 
was  lifted.  Following  the  waiver  of  the 
moratoriiun.  we  reactivated  the  listing 


program  that  had  been  shut  down  for 
over  a  year  and  faced  a  backlog  of  243 
proposed  species  listings.  In  order  to 
address  that  workload,  we  published,  on 
May  16, 1996,  gur  Listing  Priority 
Guidance  for -the  remainder  of  Fiscal 
Year  1996  (61  FR  24722).  That  guidance 
identified  the  designation  of  critical 
habitat  as  the  lowest  priority  upon 
which  we  could  expend  limited  funding 
and  staff  resoiuces.  Subsequent 
revisions  of  the  guidance  for  Fiscal 
Years  1997  (December  5,  1996;  61  FR 
64475)  and  for  1998-1999  (May  8,  1998; 
63  FR  25502)  retained  critical  habitat  as 
the  lowest  priority  for  the  listing 
program  within  the  Service.  Thus,  no 
work  resinned  on  the  economic 
analysis. 

On  February  22, 1999,  in  Forest 
Guardians  v.  Babbitt,  Civ.  No.  97-0453 
JC/DIS.  the  United  States  District  Court 
for  the  District  of  New  Mexico  ordered 
us  to  publish  a  final  determination  with 
regard  to  critical  habitat  for  the  silvery 
minnow  within  30  days.  The  deadline 
was  subsequently  extended  by  the  court 
to  June  23, 1999.  On  July  6, 1999,  we 
published  a  final  designation  of  critical 
habitat  for  the  silvery  minnow  (64  FR 
36274),  pursuant  to  the  court  order. 

On  November  21,  2000,  the  United 
States  District  Court  for  the  District  of 
New  Mexico,  in  Middle  Rio  Grande 
Conservancy  District  V.  Babbitt,  206  F. 
Supp.  2d  1156  (D.N.M.  2000),  set  aside 
the  July  6, 1999,  critical  habitat 
designation  because  we  had  not  issued 
an  EIS,  hence  we  were  ordered  to  issue 
both  an  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and  a 
new  proposed  rule  designating  critical 
habitat  for  the  silvery  minnow.  This 
final  rule  and  the  EIS  are  being  issued 
pursuant  to  that  court  order. 

On  April  5,  2001,  we  mailed 
approximately  500  copies  of  a 
preproposal  notification  letter  to  the  6 
middle  Rio  Grande  Indian  Pueblos 
(Cochiti,  Santo  Domingo,  San  Felipe, 
Santa  Ana,  Sandia,  and  Isleta),  various 
governmental  agencies,  interested 
individuals,  and  the  New  Mexico 
Congressional  delegation.  The  letter 
informed  them  of  oiu  intent  to  prepare 
an  EIS  for  the  proposed  designation  of 
critical  habitat  for  the  silvery  minnow 
and  announced  public  scoping  meetings 
pursuant  to  NEPA.  On  April  17,  23,  24, 
and  27,  2001,  we  held  public  scoping 
meetings  in  Albuquerque.  NM; 
Carlsbad,  NM;  Fort  Stockton,  TX;  and 
Socorro,  NM,  respectively.  We  solicited 
oral  and  written  comments  and  input. 
We  were  particularly  interested  in 
obtaining  additional  information  on  the 
status  of  the  species  or  information 
concerning  threats  to  the  species.  The 
comment  period  closed  June  5,  2001. 


We  received  approximately  40 
conunents  during  the  EIS  scoping 
process.  During  April  2001,  we 
contracted  with  Industrial  Economics 
Incorporated  for  an  economic  analysis 
and  the  Institute  of  Public  Law  at  the 
University  of  New  Mexico  School  of 
Law  for  an  EIS  on  the  proposed  critical 
habitat  designation. 

Following  the  closing  of  the  scoping 
comment  period,  we  outlined  possible 
alternatives  for  the  EIS.  We  held  a 
meeting  on  September  12.  2001,  to 
solicit  input  on  the  possible  alternatives 
fit)m  the  Rio  Grande  Silvery  Minnow 
Recovery  Team  (Recovery  Team)  and 
other  invited  participants  including 
individuals  from  the  Carlsbad  Irrigation 
District,  Fort  Sumner  Irrigation  District, 
the  States  of  New  Mexico  and  Texas, 
and  potentially  affected  Pueblos  and 
Tribes.  Following  this  meeting,  we  sent 
letters  to  the  Recovery  Team  and  other 
invited  participants,  including  Tribal 
entities  and  resource  agencies  in  NM 
and  TX,  to  solicit  any  additional 
information  (particularly  biological, 
cultiu'al,  social,  or  economic  data)  that 
may  be  pertinent  to  the  economic 
analysis  or  EIS.  We  received  10 
comments  in  response  to  our  requests 
for  additional  information.  We  fully 
considered  the  information  provided  in 
the  comment  letters  as  we  developed 
the  alternatives  analyzed  in  the  draft 
EIS.  which  included  the  proposed  rule 
as  our  preferred  alternative. 

On  June  6,  2002,  we  proposed  that 
212  mi  (339  km)  be  designated  as 
critical  habitat  for  the  silvery  minnow 
<67  FR  39206).  The  comment  period  for 
the  proposed  rule,  draft  EIS,  and  draft 
Economic  Analysis  was  originally 
scheduled  to  close  on  September  4, 
2002.  but  was  extended  until  October  2, 
2002  (67  FR  57783). 

In  this  final  rule,  we  determine  that  a 
river  reach  in  the  lower  Rio  Grande  in 
Big  Bend  National  Park  downstream  of 
the  park  boundary  to  the  Terrell/Val 
Verde  Coimty  line,  TX  (lower  Rio 
Grande),  and  a  river  reach  in  the  middle 
Pecos  River,  fitjm  Sumner  Dam  to 
Brantley  Dam  in  De  Baca,  Chaves,  and 
Eddy  Coimties,  NM  (middle  Pecos 
River),  are  essential  to  the  conservation 
of  the  silvery  minnow.  However,  these 
areas  are  not  designated  as  critical 
habitat  because  of  our  analysis  under 
section  4(b)(2)  (see  "Exclusions  Under 
Section  4(b)(2)  of  the  Act"  section  of 
this  rule).  "This  critical  habitat 
designation  includes  the  middle  Rio 
Grande  from  Cochiti  Dam  to  the  utility 
line  crossing  the  Rio  Grande  just  east  of 
the  Bosque  Well  as  demarcated  on 
USGS  Paraje  Well  7.5  minute 
quadrangle  (1980),  Socorro  County,  NM, 
with  the  Universal  Transverse  Mercator 
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(UTM)  coordirtates  of  UTM  Zone  13: 
311474  E,  3719722  N.  as  referenced 
with  the  1927  North  American  Datum 
{NAD27).  The  designation  also  includes 
the  tributary  Jemez  River  from  (eriiez 
Canyon  Dam  to  the  upstream  boundary 
of  Santa  Ana  Pueblo,  which  is  not 
included  [see  the  "Regulation 
Promulgation"  section  of  this  rule  for 
exact  descriptions  of  boundaries  of 
critical  habitat),  and  no  other  reaches 
within  the  historic  range  of  the  silvery 
minnow.  We  have  also  not  included 
four  areas  of  the  middle  Rio  Grande  in 
the  critical  habitat  because  of  Tribal 
management  plans  and  other  relevant 
issues  [see  "Relationship  of  Critical 
Habitat  to  Pueblo  Lands  under  Section 
3(5)(A)  and  Exclusions  Under  Section 
4(b)(2)"  section  of  this  rule).  Therefore, 
we  are  only  designating  some  sections 
of  the  river  reaches  currently  occupied 
by  the  silvery  minnow. 

This  final  rule  is  selected  as  the 
preferred  alternative  in  the  final  EIS. 
pursuant  to  NEPA.  which  we  were 
required  to  prepare  under  court  order 
from  the  United  States  District  Court  for 
the  District  of  New  Mexico,  in  Middle 
Rio  Grande  Conservancy  District  v. 
Babbitt.  206  F.  Supp.  2d  1156  (D.N.M. 
2000).  The  two  reaches  referenced  above 
(i.e.,  middle  Pecos  River  and  lower  Rio 
Grande)  were  also  analyzed  in  the  EIS 
and  Economic  Analysis.  We  followed 
the  procedures  required  by  the  Act, 
NEPA,  and  the  Administrative 
Procedure  Act  during  this  Federal 
rulemaking  process.  Therefore,  we 
solicited  public  comment  on  all  reaches 
identified  in  the  proposed  rule  as 
essential,  including  whether  any  of 
these  or  other  areas  should  be  excluded 
from  the  final  designation  pursuant  to 
section  4(b)(2).  As  required  by  law,  we 
have  cunsidered  all  comments  received 
on  the  proposed  rule,  the  draft  EIS,  and 
the  draft  economic  analysis  before 
making  this  final  determination. 

Recovery  Plan 

Restoring  an  endangered  "or 
threatened  species  to  the  point  where  it 
is  recovered  is  a  primary  goal  of  our 
endangered  species  program.  To  help 
guide  the  recovery  effort,  we  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
downlisting  or  delisting  the  species,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 
Although  a  recovery  plan  is  not  a 
regulatory  document  (i.e.,  recovery 
plans  are  advisory  documents  because 
there  are  no  specific  protections, 
prohibitions,  or  requirements  afforded 


to  a  species  solely  on  the  basis  of  a 
recovery  plan),  the  information 
contained  in  the  Rio  Grande  Silvery 
Minnow  Recovery  Plan  (Recovery  Plan) 
was  considered  in  developing  this 
critical  habitat  designation. 

On  July  1,  1994,  the  Recovery  Team 
was  established  by  the  Service  pursuant 
to  section  4(f)(2)  of  the  Act  and  our 
cooperative  policy  on  recovery  plan 
participation,  a  policy  intended  to 
involve  stakeholders  in  recovery 
planning  (July  1,  1994;  59  FR  34272). 
Stakeholder  involvement  in  the 
development  of  recovery  plans  helps 
minimize  the  social  and  economic 
impacts  that  could  be  associated  with 
recovery  of  endangered  species. 
Numerous  individuals,  agencies,  and 
affected  parties  were  involved  in  the 
development  of  the  Recovery  Plan  or 
otherwise  provided  assistance  and 
review  (Service  1999).  On  July  8,  1999, 
we  finalized  the  Recovery  Plan  (Service 
1999).  pursuant  to  section  4(f)  of  the 
Act. 

The  Recovery  Plan  recommends 
recovery  goals  for  the  silvery  minnow, 
as  well  as  procedures  to  better 
understand  the  biology  of  the  species. 
The  primary  goals  of  the  Recovery  Plan 
are  to:  (1)  Stabilize  and  enhance 
populations  of  silvery  minnow  and  its 
habitat  in  the  middle  Rio  Grande  valley 
and  (2)  reestablish  the  silvery  minnow 
in  at  least  three  other  areas  of  its  historic 
range  (Service  1999).  The  reasons  for 
determining  that  these  three  areas  were 
necessary  for  recovery  include:  (1) 
Consideration  of  the  biology  of  the 
species  [e.g..  few  silver^'  minnows  live 
more  than  12  to  14  months,  indicating 
the  age-1  fish  (i.e.,  all  fish  born  in  2000 
that  remain  alive  in  2001  would  be  age- 
1  fish)  are  almost  entirely  responsible 
for  perpetuation  of  the  species);  (2)  the 
factors  in  each  reach  that  may  inhibit  or 
enhance  reestablishment  and  security  of 
the  species  vary  among  areas;  and  (3)  it 
is  unlikely  that  any  single  event  would 
simultaneously  eliminate  the  silvery 
minnow  from  three  geographic  areas 
(Service  1999). 

In  accordance  with  the  Recovery  Plan, 
we  have  initiated  a  captive  propagation 
program  for  the  silvery  miimow  (Service 
1999;  Brooks  2001).  Silvery  minnows 
are  currently  being  propagated  at  five 
facilities  in  NM  and  one  in  South 
Dakota  (SD);  one  additional  NM  facility 
will  come  on-line  in  2003.  We  currently 
have  silvery  minnows  housed  at:  (1)  The 
Service's  Dexter  National  Fish  Hatchery 
and  Hechnology  Center,  NM;  (2)  the 
Service's  Mora  National  Fish  Hatchery 
and  Technology  Center,  NM;  (3)  the  City 
of  Albuquerque's  Biological  Park,  NM; 
(4)  the  New  Mexico  State  University, 
NM;  (5)  the  New  Mexico  Department  of 


Game  and  Fish's  Rock  Lake  State  Fish 
Hatchery,  NM:  and  (6)  the  U.S. 
Geological  Survey  Biological  Resources 
Division's  Yankton  Laboratory,  SD  (J. 
Brooks,  pers.  comm.,  2002).  Progeny  of 
these  fish  are  being  used  to  augment  the 
middle  Rio  Grande  silverj'  minnow 
population,  but  could  also  be  used  in 
future  augmentation  or  reestablishment 
programs  for  the  silvery  minnow  in 
other  river  reaches  (J.  Remshardt,  New 
Mexico  Fishery  Resources  Office,  pers. 
comm.  2001). 

We  have  also  salvaged  and 
transplanted  silvery  minnows  within 
the  middle  Rio  Grande  in  recent  years 
(Service  1996.  1998,  1999,  2000,  2001, 
2002).  Approximately  225,500  silvery 
minnow  larvae  and  adults  have  been 
released  (i.e.,  stockings  from  captive 
bred  fish  or  translocated  from 
downstream  reaches)  since  May  1996  (J. 
Remshardt,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.  2001).  For 
example,  in  late  2001,  the  University  of 
New  Mexico  (UNM)  released  11,900 
silvery  minnows  into  the  San  Acacia 
Reach.  In  June  2002,  we  released  2,500 
marked  silvery  minnows  within  the 
Angostura  Reach.  These  fish  were 
marked  to  determine  the  movement  of 
silvery  minnows  in  the  wild.  Results  of 
studies  of  the  effectiveness  of  these 
releases  will  be  useful  for  evaluating 
future  efforts  to  reintroduce  the  species. 
These  results  should  be  available  in 
2003  (R.  Dudley  and  S.  Platania,  UNM, 
pers.  comm.  2002). 

We  have  also  continued  working  with 
the  Recovery  Team  since  the  Recovery 
Plan  was  finalized.  We  believe  this 
critical  habitat  designation  and  our 
conservation  strategy  (see  "Exclusions 
Under  Section  4(b)(2)  of  the  Act" 
section  below)  are  consistent  with  the 
Recovery  Plan  (Service  1999).  The 
purpose  of  the  Recovery  Plan  is  to 
outline  the  research  and  data'collection 
activities  that  will  identify  measures  to 
ensure  the  conservation  of  the  silvery 
minnow  in  the  wild.  We  believe  this 
critical  habitat  designation  and  our 
conservation  strategy  are  consistent 
with  the  recommendations  of  the 
Recovery  Plan  and  Recovery  Team. 

Summary  of  Comments  and 
Recommendations 

In  the  June  6,  2002,  proposed  rule,  we 
requested  all  interested  parties  to 
submit'comments  or  information 
concerning  the  designation  of  critical 
habitat  for  the  silvery  minnow  (67  FR 
39206).  During  the  comment  period,  we 
held  public  hearings  in  Socorro  and 
Albuquerque  on  June  25,  and  26,  2002, 
respectively.  We  published  newspaper 
notices  inviting  public  comment  and 
announcing  the  public  hearings  in  the 
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following  newspapers  in  NM: 
Albuquerque  Journal,  Albuquerque 
Tribune,  Socorro  Defensor  Chieftain, 
Sante  Fe  New  Mexican,  and  Las  Cruces 
Sun.  Transcripts  of  these  hearings  are 
available  for  inspection  (see  ADDRESSES 
section).  The  comment  period  was 
originally  scheduled  to  close  on 
September  4,  but  was  extended  until 
October  2,  2002  (September  12,  2002:  67 
FR  57783).  We  contacted  all  appropriate 
State  and  Federal  agencies.  Tribes, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  and  invited  them  to  comment. 
On  June  6,  2002,  we  hosted  a 
teleconference  to  provide  a  short 
presentation  and  answer  questions  by 
reporters  on  all  aspects  of  the  proposed 
critical  habitat  designation,  tiie  draft 
economic  analysis,  and  draft  EIS.  We 
also  provided  notification  of  these 
documents  through  e-mail,  telephone 
calls,  letters,  and  news  releases  faxed 
and/or  mailed  to  affected  elected 
officials,  media  outlets,  local 
jurisdictions.  Tribes,  and  interest 
groups.  We  also  published  all  of  the 
associated  documents  on  our  "Region  2 
Internet  site  following  their  release  on 
June  6,  2002.  < 

We  solicited  five  independent  experts 
who  are  familiar  with  this  species  to 
peer  review  the  proposed  critical  habitat 
designation.  Only  one  of  the  peer 
reviewers  submitted  comments,  and 
these  supported  the  proposed 
designation.  We  also  received  a  total  of 
34  oral  and  54  written  comments.  Of  the 
oral  comments,  10  supported  critical 
habitat  designation  and  24  opposed 
designation.  Of  the  written  comments, 
17  supported  critical  habitat 
designation,  22  opposed  designation, 
and  15  were  neutral  or  provided 
additional  information.  We  reviewed  all 
comments  received  for  substantive 
issues  and  new  data  regarding  critical 
habitat  and  the  silvery  minnow,  the 
draft  economic  analysis,  and  the  draft 
EIS.  In  the  following  sununary  of  issues 
we  address  all  conmients  received  on  all 
three  documents  during  the  comment 
periods  and  public  hearing  testimony. 
Comments  of  a  similar  nature  are 
grouped  into  issues. 

Issue  1 :  Biological  Concerns 

(1)  Comment:  Some  commenters  state 
that  the  extent  of  critical  habitat 
proposed  by  us  is  inadequate  to  address 
survival  and  recovery  of  the  species 
(e.g.,  critical  habitat  for  the  silvery 
minnow  should  be  expanded  beyond 
the  current  proposal). 
Recommendations  for  additional  areas 
designated  include  the  Rio  Grande  from 
Caballo  to  the  NM-TX  border,  the  area 
from  the  confluence  of  the  Rio  Conchas 


to  the  downstream  boundary  of  Big 
Bend  National  Park,  and  the  Pecos  River 
from  Sumner  to  Brantley  Reservoir. 
Our  Response:  Our  analysis  of  the 
following  two  areas — (1)  the  river  reach 
in  the  middle  Pecos  River,  NM,  from 
Sumner  Dam  to  Brantley  Dam  in  De 
Baca,  Chaves,  and  Eddy  Counties,  NM; 
and  (2)  the  river  reach  in  the  lower  Rio 
Grande  in  Big  Bend  National  Park 
downstream  of  the  National  Park 
boundary  to  the  Terrell/Val  Verde 
County  line,  TX — finds  that  the  benefits 
of  excluding  these  areas  from  the 
designation  of  critical  habitat  outweigh 
the  benefits  of  including  them  (see 
"Exclusions  Under  Section  4(b)(2)" 
section).  Although  we  believe  these 
areas  are  essential  to  the  conservation  of 
the  silvery  minnow,  these  areas  are  not 
designated  as  critical  habitat. 

It  is  critical  to  the  recovery  of  the 
silvery  minnow  that  we  reestablish  the 
species  in  areas  outside  of  its  current 
occupied  range.  We  believe  that  one  of 
the  goals  of  the  Recovery  Plan  can  be 
fulfilled  by  reestablishing  the  silvery 
minnow  in  areas  of  its  historic  range 
using  the  flexibility  provided  for  in 
section  l0(i)  of  the  Act.  In  order  to 
achieve  recovery  for  the  silvery 
minnow,  we  need  assistance  from  local 
stakeholders  to  ensure  the  success  of 
reestablishing  the  minnow  in  areas  of  its 
historic  range.  Use  of  section  10(j)  is 
meant  to  encourage  local  cooperation 
through  management  flexibility.  Critical 
habitat  is  often  viewed  negatively  by  the 
public  since  it  is  not  well  understood 
and  there  are  many  misconceptions 
about  how  it  affects  private  landowners 
(E.  Hein,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm,  2002).  It  is  important  for 
recovery  of  this  species  that  we  have  the 
support  of  the  public  when  we  move 
toward  meeting  the  second  recovery 
goal  of  reestablishing  the  species  in 
areas  of  its  historic  range. 

The  reasons  Why  other  areas  of  the 
silvery  minnow's  historic  range  were 
not  designated  as  critical  habitat  are 
detailed  within  the  "Reach-by-Reach 
Analysis"  section  below.  If,  in  the 
futiure,  we  determine  from  information 
or  analysis  that  those  areas  designated 
in  this  final  rule  need  further  refinement 
or  if  we  identify  and  determine 
additional  areas  to  be  essential  to  the 
conservation  of  the  species  and 
requiring  special  management  or 
protection,  we  will  evaluate  whether  a 
revision  of  critical  habitat  is  warranted 
at  that  time. 

(2)  Comment:  The  current  proposal 
for  critical  habitat  for  the  silvery 
minnow  is  contrary  to  the 
recommendations  of  the  Rio  Grande 
Silvery  Minnow  Recovery  Team  and  the 
Recovery  Plan.  The  proposed 


designation  is  deficient  in  its  omission 
of  critical  habitat  in  the  "three  other 
areas  within  its  historic  range"  as 
required  by  the  Recovery'  Plan.  Our 
proposal  to  not  designate  the  lower  Rio 
Grande  as  critical  habitat  has  no  factual 
basis. 

Our  Response:  It  is  important  to  note 
that  we  utilized  the  recommendations  of 
the  Recovery  Team  in  the  Recovery 
Plan,  consistent  with  this  definition  of 
conservation,  to  conclude  that  the 
middle  Rio  Grande  and  the  middle 
Pecos  Riv.er  from  Sumner  Dam  td 
Brantley  Dam,  NM,  and  the  lower  Rio 
Grande  from  the  upstream  boundar\'  of 
Big  Bend  National  Park  downstream 
through  the  area  designated  as  a  wild 
and  scenic  river  to  the  Terrell/Val  Verde 
County  line,  TX,  are  "essential  to  the 
conservation  of  the  silver}'  minnow. 
Although  the  middle  Pecos  River  and 
the  lower  Rio  Grande  are  not  designated 
as  critical  habitat,  we  believe  they  are 
important  for  the  recover}-  of  the  silvery 
minnow.  Thus,  we  concur  with  the 
Recovery  Plan  that  reestablishment  of 
the  silver}'  minnow  within  additional ' 
geographically  distinct  areas,  within  its 
historical  range,  is  necessar}'  to  ensure 
the  minnow's  sur\'ival  and  recover}' 
(Service  1999).  However,  recover}'  is  not 
achieved  by  designating  critical  habitat. 
The  Act  provides  for  other  mechanisms 
that  will  provide  for  reestablishment  of 
the  mitmow  outside  of  the  middle  Rio 
Grande  and  the  eventual  recovery  of  the 
silver}'  minnow.  In  addition,  please  see  - 
responses  1  and  44  for  information 
related  to  this  particular  issue. 

(3)  Comment:  The  Service  appears  to 
be  greatly  concerned  that  critical  habitat 
could  jeopardize  the  trust  and  spirit  of 
cooperation  that  has  been  established 
over  the  last  several  years  because 
critical  habitat  designation  would  be 
viewed  as  an  unwarranted  and 
unwanted  intrusion  in  the  middle  Pecos 
-and  lower  Rio  Grande.  However,  the 
same  arguments  can  be  made  in  the 
middle  Rio  Grande. 

Our  Response:  The  middle  Pecos  and 
lower  Rio  Grande  are  essential  to  the 
conservation  of  the  silvery  mirmow. 
Still,  the  silvery  minnow  has  been 
extirpated  from  these  areas  of  its 
historic  range  and  we  believe  that  the 
appropriate  means  to  potentially 
reestablish  the  species  is  through  useof 
the  10(j)  experimental  population  rule 
(see  "Exclusions  Under  Section  4(b)(2)" 
section).  We  also  have  not  included 
areas  within  the  middle  Rio  Grande 
where  we  believe  adequate  special 
management  is  in  place  and  because  of 
other  relevant  issues  (see  "Relationship 
of  Critical  Habitat  to  Pueblo  Lands 
under  Section  3(5)(A)  and  Exclusions 
Under  Section  4(b)(2)"  section). 
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However,  we  determine  that  other  areas 
of  the  middle  Rio  Grande  meet  the 
definition  of  critical  habitat,  and  we  did 
not  exclude  these  areas  under  section 
4(b)(2)  based  upon  economic  or  other 
relevant  impacts. 

We  are  actively  involved  with 
ensiu'ing  conservation  benefits  to  the 
listed  species  within  the  middle  Rio 
Grande  by  participating  in  a 
collaborative  working  group  to  develop 
a  long-term  strategy/solution  (Middle 
Rio  Grande  Endangered  Species  Act 
Collaborative  Program).  We  believe  this 
type  of  cooperative  program  is  an 
important  opportunity  to  achieve  and 
facilitate  conservation  of  the  minnow, 
while  allowing  water  activities  to 
continue. 

(4)  Comment:  It  is  well  documented 
that  the  Rio  Grande  has  historically 
gone  dry.  The  current  proposal  to  keep 
the  river  running  throughout  the  year  is 
not  reasonable,  feasible,  or  necessary. 
You  are  attempting  to  create  a  habitat 
that  has  never  existed.  The  proposed 
rule  does  not  identify  minimum  flow 
requirements  to  m^ntain  the  primary 
constituent  elements.  Critical  habitat 
will  only  increase  the  "bureaucratic  red 
tape,"  not  silvery  minnow  habitat. 

Our  Response:  Critical  habitat 
primarily  focuses  on  the  maintenance  of 
habitat  features  identified  as  primary 
constituent  elements.  Critical  habitat 
does  not  serve  to  create  these  features 
where  they  do  not  currently  exist. 

We  agree  that  some  areas  designated 
as  critical  habitat  within  the  middle  Rio 
Grande  have  the  potential  for  periods  of 
low  or  no  flow  under  certain  conditions 
[see  "Primary  Constituent  Elements" 
section).  We  also  recognize  that  the 
critical  habitat  designation  specifically 
includes  some  areas  that  have  lost  flow 
periodically  (MRGCD  1999;  Scurlock 
and  Johnson  2001;  Scurlock  1998).  We 
nevertheless  believe  these  areas  are 
essential  to  the  conservation  of  the 
silvery  minnow  because  they  likely 
serve  as  connecting  corridors  for  fish 
movement  between  areas  of  sufficient 
.  flowing  water  (e.g.,  see  Deacon  and 
Minckley  1974;  Eberle  et  al.  1993). 
Additionally,  we  believe  the  designated 
critical  habitat  is  essential  for  the 
natural  channel  geomorphology  (the 
topography  of  the  river  channel)  to 
maintain  habitat,  such  as  pools,  by 
removing  or  redistributing  sediment 
during  high  flow  events  (e.g.,  see 
Simpson  et  al.  1982;  Middle  Rio  Grande 
Biological  Interagency  Team  1993). 
Therefore,  we  believe  that  the  inclusion 
of  an  area  that  has  the  potential  for 
periods  of  low  or  no  flow  as  critical 
habitat  will  ensure  the  long-term 
survival  and  recovery  of  silvery 
minnow.  As  such,  we  believe  that  the 


primary  constituent  elements  as 
described  in  this  final  rule  provide  for 
a  flow  regime  that  allows  for  short 
periods  of  low  or  no  flow. 

The  primary  constituent  elements 
identified  below  provide  a  qualitative 
description  of  those  physical  and 
biological  features  necessary  to  ensure 
the  conservation  of  the  silvery  minnow. 
We  did  not  identify  quantitative 
estimates  of  specific  minimum 
thresholds  (e.g.,  minimum  flows  or 
depths),  because  we  believe  these 
estimates  vary  seasonally  and  annually, 
and  by  river  reach  within  the  designated 
critical  habitat.  Thus,  we  believe  these 
thresholds  are  appropriately 
enumerated  through  section  7 
provisions  7(a)(1)  and  7(a)(2)  (e.g.,  see 
Service  2001b),  which  can  be  easily 
changed  if  new  information  reveals 
effects  to  critical  habitat  in  a  manner  or 
extent  not  previously  considered  (see  50 
CFR  402.16(b)). 

We  based  this  final  rule  on  the  best 
available  scientific  information, 
including  the  recommendations  in  the 
Recovery  Plan  (Service  1999).  We  have 
designated  only  river  reaches  that 
currently  contain  the  primary 
constituent  elements  (described  below) 
during  all  or  a  part  of  the  year  and  that 
are  currently  occupied  by  the  minnow. 
We  did  not  include  river  reaches  where 
the  current  or  potential  suitability  for 
the  silvery  minnow  is  unknown. 
Consequently,  we  are  not  attempting  to 
create  habitat  conditions  or  minimum 
flow  requirements,  but  rather,  we  will 
review  projects  that  have  a  Federal 
nexus  to  ensure  that  any  proposed 
actions  do  not  adversely  affect  the 
current  primary  constituent  elements  to 
the  extent  that  the  designated  critical 
habitat  will  be  adversely  modified  or 
destroyed. 

(5)  Comment:  The  silvery  minnow  is 
doing  very  well  in  its  current  situation 
and  is  not  vulnerable  to  a  single 
catastrophic  event.  The  captive  breeding 
program  is  flourishing  and  it  seems 
reasonable  that  you  could  release  many 
millions  of  silvery  minnows  each 
spring.  Therefore,  you  should  not 
condemn  the  river  to  support  a  species 
that  has  an  arbitrary  designation  and  is 
not  truly  endangered. 

Our  Response:  The  purpose  of  the  Act 
is  to  conserve  listed  species  and  the 
ecosystems  on  which  they  depend. 
Relegating  a  species  to  captivity  does 
not  conserve  the  ecosystem  on  which 
they  depend.  Controlled  propagation  is 
not  a  substitute  for  addressing  factors 
responsible  for  an  endangered  or 
threatened  species'  decline.  Therefore, 
our  first  priority  is  to  recover  wild 
populations  in  their  natural  habitat 
wherever  possible,  without  resorting  to 


the  use  of  controlled  propagation.  This 
position  is  fully  consistent  with  the  Act. 
Moreover,  there  has  been  insufficient 
time  to  develop  a  captive  propagation 
management  plan  that  captures  the 
majority  of  genetic  variability  of  the 
minnow  in  the  wild  to  maximize  the 
low  genetic  diversity  in  captively 
propagated  silvery  minnows  (Turner 
2002). 

We  reviewed  the  best  scientific  and 
commercial  data  available  to  determine 
that  the  silvery  minnow  should  be 
classified  as  an  endangered  species  on 
July  20,  1994  (59  FR  36988).  Procedures 
found  at  section  4(a)(1)  of  the  Act,  and 
regulations  (50  CFR  Part  424)  issued  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  There  is  no  evidence 
to  suggest  that  the  silvery  minnow  is 
recovered,  and  recovery  goals  outlined 
in  the  Recovery  Plan  have  not  yet  been 
met.  Therefore,  we  do  not  agree  that  the 
silvery  minnow  is  "doing  very  well  in 
its  current  situation."  Additionally,  the 
silvery  minnow  occupies  less  than  5 
percent  of  its  historic  range,  and  the 
likelihood  of  extinction  from 
catastrophic  events  is  high  because  of  its 
limited  range  (Hoagstrom  and  Brooks 
2000.  Service  1999). 

(6)  Comment:  In  the  proposed  rule, 
the  Service  suggests  that  the  primary 
constituent  elements  for  the  silvery 
minnow  and  Pecos  bluntno&e  shiner  are 
compatible.  However,  if  this  were  the 
case,  the  silvery  minnow  would  not  be 
extirpated  from  the  Pecos  River. 

Our  Response:  We  continue  to  believe 
that  the  primary  constituent  elements 
for  the  Pecos  bluntnose  shiner  critical 
habitat  (e.g.,  clean  permanent  water;  a 
main  river  channel  habitat  with  sandy 
substrate;  and  a  low  velocity  flow 
(February  20,  1987;  52  FR  5295))  are 
compatible  with  our  conservation 
strategy  for  repatriating  the  silvery 
minnow.  There  are  no  conclusive  data 
to  substantiate  any  reasons  for 
extirpation  of  the  silvery  minnow  from 
the  Pecos  River.  Primary  constituent 
elements  are  those  physical  and 
biological  habitat  components  that  are 
essential  for  the  conservation  of  the 
species,  and  are  not  determined  based 
upon  the  species'  presence.  The  absence 
of  silvery  minnows  from  the  Pecos  River 
does  not  mean  that  the  minnow's 
primary  constituent  elements  are  not 
present.  (Also  refer  to  the  "Background" 
section  for  information  on  the  role  of  the 
plains  minnow  (Hybognathus  placitus] 
in  the  decline  and  extirpation  of  the 
silvery  minnow  from  the  Pecos  River). 
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(7)  Comment:  One  of  the  most 
significant  threats  to  native  fish  in  the 
southwestern  United  States  is  non- 
native  fish;  however,  the  Service  did  not 
provide  any  information  on  whether 
non-native  fish  affect  the  silvery 
minnow  or  its  habitat. 

Our  Response:  In  the  proposed  critical 
habitat  designation  rule,  we  stated: 
"Habitat  alteration  and  loss,  and  non- 
native  competition,  predation,  and  other 
effects  are  inextricably  intertwined  and 
have  contributed  substantially  to  the 
endangered  status  of  the  silvery  minnow 
(Service  1999;  Dudley  and  Platania 
2001).  Furthermore,  habitat  alteration 
has  been  a  significant  contributor  to 
non-native  fish  invasion,  competition, 
and  adverse  effects.  In  turn,  non-native 
species  have  likely  contributed 
significanUy  to  the  inability  of  native 
fish,  such  as  the  silvery  minnow,  to 
persist  in  altered  environments  (Hubbs 
1990;  Propst  1999)'  (June  6,  2002;  67  FR 
39206). 

(8)  Comment:  There  is  a  notable  lack 
of  data  in  your  reports  concerning  the 
plains  minnow  found  within  the  middle 
Rio  Grande. 

Our  Response:  Although  the  plains 
minnow  was  found  infrequently  in  a 
siirvey  of  bait-fishing  stores  within  the 
Rio  Grande  Basin  (Schmitt  1975),  the 
plains  minnow  has  never  been 
documented  in  the  wrild  within  the 
middle  Rio  Grande  (R.  Dudley, 
American  Southwest  Ichthyological 
Research  Foundation,  pers.  comm., 
2002;  K.  Bestgen,  Colorado  State 
University,  Larval  Fish  Laboratory,  pers. 
comm.,  2002).  The  silvery  minnow  and 
plains  minnow  can  be  distinguished 
fit)m  each  other  by  morphological  and 
genetic  differences  (Bestgen  and  Propst 
1996;  Cook  et  al.  1992).  Therefore,  we 
believe  that  "a  lack  of  data"  is  reflective 
of  a  lack  of  presence  of  the  plains 
minnow  in  the  middle  Rio  Grande. 

(9)  Comment:  Critical  habitat  could 
result  in  the  loss  of  flood  pulses  for  uses 
such  as  periodic  flooding  of  the  bosque. 

Our  Response:  The  silvery  minnow 
requires  a  spike  in  early  spring  to  trigger 
spawning  (Platania  and  Dudley  2000). 
Critical  habitat  will  not  result  in  the  loss 
of  this  pulse  of  water.  In  fact,  this 
hydrologic  event  could  also  periodically 
flood  some  areas  of  the  bosque  (bosque 
is  the  riparian  areas  adjacent  to  the  Rio 
Grande). 

(10)  Comment:  One  commenter 
believes  the  Service  overlooked 
important  information  that  silvery 
minnows  can  bury  in  the  wet  sand  and 
survive  extensive  periods,  especially 
when  the  river  bed  is  dry.  This 
conunenter  states  that  when  the  river  is 
dry.  silvery  minnows  have  been  found 
by  digging  in  the  sand. 


Our  Response:  There  is  no 
information  in  the  scientific  literature  or 
provided  by  biologists  researching  the 
silvery  minnow  to  indicate  that  the 
species  can  either  bury  underground  or 
survive  in  the  wet  sand  when  the  river 
is  dry.  Available  evidence  indicates  that 
silvery  minnows  die  only  minutes  after 
being  removed  from  water. 

(11)  Comment:  The  Service  should 
consider  the  use  of  irrigation  ditches  to 
recover  the  silvery  minnow. 

Our  Response:  Ephemeral  or 
perennial  irrigation  canals  and  ditches, 
including  the  LFCC  [i.e.,  downstream  of 
the  southern  boundary  of  Bosque  del 
Apache  National  Wildlife  Refuge  to  the 
headwaters  of  Elephant  Butte  Reservoir) 
do  not  offer  suitable  refugia  and  are  not 
useful  for  conservation  of  the  silvery 
minnow  because  they  do  not  contain  the 
primary  constituent  elements  and  the 
habitat  is  not  sufficient  to  support  viable 
populations  of  silvery  minnow  for 
extended  periods  of  time  (see  also  BOR 
2001c).  Silvery  minnows  found  in 
canals  and  ditches  are  believed  to 
represent  silvery  minnows  that  became 
entrapped  due  to  the  diversion  of 
irrigation  water  from  the  mainstem 
middle  Rio  Grande.  Nevertheless,  we 
are  aware  that  a  study  is  being 
conducted  by  New  Mexico  State 
University  to  evaluate  the  usefulness  of 
irrigation  canals  and  ditches  to  the 
silvery  minnow  (Thompson  2002).  We 
will  assess  the  results  of  this  study 
when  they  are  available. 

(12)  Comment:  Why  does  the  Service 
indicate  that  agricultural  runoff  is 
detrimental  to  the  silvery  minnow, 
when  the  return  flows  are  an  important 
source  of  water  for  the  species? 

Our  Response:  We  recognize  that 
under  current  irrigation  operations,  the 
delivery  of  irrigation  water  and 
associated  return  flows  play  an 
important  role  in  supporting  fish 
siuvival  in  the  lower  reaches  of  the 
river.  The  retiun  flows  also  help  to 
provide  water  to  meet  Rio  Grande 
Compact  delivery  obligations.  Irrigation 
water  deliveries  to  MRGCD  and  the  six 
middle  Rio  Grande  Pueblos  provide 
"carriage"  water  that  facilitates  the  more 
efficient  delivery  of  supplemental  water 
to  benefit  the  silvery  minnow.  However, 
as  noted  in  the  background  section, 
development  of  agriculture  and  the 
growth  of  cities  within  the  historic 
range  of  the  silvery  minnow  may  have 
resulted  in  a  decrease  in  the  quality  of 
river  water  through  municipal  and 
agricultural  runoff  (i.e.,  sewage  and 
pesticides).  ' 


Issue  2:  Procedural  and  Legal 
Compliance 

(13)  Comment:  The  U.S.  Army  Corps 
of  Engineers  (Corps)  should  be  held 
responsible  for  the  plight  of  the  silvery 
minnow  because  they  constructed 
Cochiti  Dam  and  drastically  altered  the 
species'  habitat. 

Our  Response:  The  effects  of  past  and 
ongoing  human  and  natural  factors 
leading  to  the  current  status  of  the 
silvery  minnow  is  called  the 
environmental  baseline.  The 
environmental  baseline  is  a  snapshot  of 
the  species'  status  at  any  point  in  time, 
and  is  updated  when  we  conduct  a 
section  7  biological  opinion.  No  single 
entity  can  be  held  responsible  for  the 
status  of  the  silvery  minnow.  However, 
the  Corps  is  (as  are  many  other  entities) 
included  in  the  Middle  Rio  Grande 
Endangered  Species  Act  Collaborative 
Program  and  is  part  of  the  long-term 
solution  to  develop  and  implement 
activities  to  cohserve  the  minnow. 

(14)  Comment:  We  must  specify  in  the 
final  rule  for  critical  habitat  whether  the 
experimental  population  under  section 
10(j)  of  the  Act  would  be  essential  or 
nonessential. 

Our  Response:  When  we  designate  a 
population  as  experimental,  section 
10(j)  of  the  Act  requires  that  we 
determine  whether  that  population  is 
either  essential  or  nonessential  to  the 
continued  existence  of  the  species  on 
the  basis  of  the  best  available 
information.  Any  future  recovery  efforts, 
including  repatriation  of  the  species  to 
areas  of  its  historical  range  under 
section  10(j)  of  the  Act,  will  be 
conducted  in  accordance  with  the 
pertinent  sections  of  the  Act,  NEPA,  and 
Federal  rulemaking  procedures.  A 
NEPA  analysis  is  necessary  to  carefully  • 
consider  information  concerning  every 
significant  environmental  impact  among 
all  the  alternatives  and  select  a  preferred 
alternative.  We  find  that  nonessential 
designations  garner  wider  and  more 
meaningful  public  support.  However,  at 
this  time  we  cannot  determine  the  type 
of  10(j)  rule  that  may  be  proposed  for 
the  minnow. 

(15)  Comment:  The  establishment  of 
experimental  populations  is  purely 
speculative  because  according  to  the 
Service's  regulations,  the  establishment 
of  an  experimental  population  requires 
an  agreement  among  the  Service, 
affected  States,  Federal  agencies,  and 
landowners.  An  agreement  is  unlikely  to 

happen. 

Our  Response:  We  believe  that  the  use 
of  section  10(j)  vdll  encourage  local 
cooperation  through  management 
flexibility.  Our  regulations  state  that  we 
shall  consult  with  appropriate  State  fish 
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and  wildlife  agencies,  local  government 
entities,  affected  Federal  agencies,  and 
affected  private  landowners  in 
developing  and  implementing 
experimental  population  rules  (50  CFR 
17.81(d)).  As  noted  above,  any  future 
recovery  efforts,  including 
reintroduction  of  the  species  to  areas  of 
its  historic  range,  will  be  conducted  in 
accordance  with  NEPA  and  the  Act. 

(16)  Comment:  Executive  Orders 
12866  and  12988  appear  to  apply  to  the 
proposed  designation  of  critical  habitat. 

Our  Response:  We  again  read  through 
the  comments  and  information  provided 
concerning  Executive  Orders  12866 
("Regulatory  Planning  and  Review") 
and  12988  ("Civil  Justice  Reform"). 
While  the  commenter  did  not 
adequately  explain  the  rationale  for  why 
they  believe  our  initial  determinations 
in  the  proposed  critical  habitat 
designation  were  inadequate,  we  found 
nothing  to  warrant  changing  our  original 
determinations  about  the  applicability 
of  these  Executive  Orders. 

(17)  Comment:  How  can  critical 
habitat  include  the  Isleta  reach  that  the 
District  Court  for  the  District  of  New 
Mexico  has  determined  could  be  dry? 
The  District  Court  order  provides  for  the 
potential  draining  of  Heron  Reservoir.  If 
the  current  drought  continues  through 
2003,  potentially  75  percent  of  critical 
habitat  could  be  dry.  The  court  order 
from  the  District  Court  changes  all  of  the 
previous  analyses  and  conclusions 
concerning  critical  habitat  designation. 
The  Service  has  not  considered  Judge 
Parker's  recent  court  order  to  provide 
water  for  the  silvery  minnow.  The 
Service  must  consider  and  analyze  all 
sources  of  storage  water  that  will  now 
be  used  for  the  silvery  minnow. 

Our  Response:  On  September  23, 
2002,  the  District  Court  for  the  District 
of  New  Mexico  ordered  the  following: 
(1)  The  BOR  must  provide  sufficient 
flows  of  water  for  the  rejnainder  of  2002 
to  maintain  a  flow  of  50  cfs  at  San 
Acacia  Diversion  Dam,  and  to  maintain 
a  flow  in  the  Albuquerque  Reach  from 
Angostura  Diversion  Dam  to  Isleta 
Diversion  Dam;  (2)  if  necessary  to  meet 
these  flow  requirements  for  the 
remainder  of  2002,  the  BOR  must 
release  water  from  Heron  Reservoir  in 
2002;  and  (3)  the  Federal  Government 
must  compensate  those,  if  any.  whose 
contractual  rights  to  water  are  reduced 
in  order  to  meet  the  flow  requirements 
[Rio  Grande  Silvery  Minnow  v.  Keys, 
Civ.  No.  99-1 320  JP/RLP-ACE). 

In  a  court  order  issued  October  16, 
2002,  the  Tenth  Circuit  Court  of 
Appeals  stayed  the  District  Court's  order 
[Rio  Grande  Silvery  Minnow  v.  Keys, 
Civ.  No.  02-2254.  02-2255,  02-2267). 
The  court  order  from  the  District  Court 


for  the  District  of  New  Mexico  is 
currently  under  appeal  in  the  Tenth 
Circuit  Court  of  Appeals  and  a  written 
decision  has  not  been  issued.  On  the 
basis  of  the  consultation  history  of  the 
silvery  minnow,  we  do  not  anticipate 
that  the  voluntary  supplemental  water 
program  discussed  in  responses  to 
comments  56  and  57  will  change. 
Because  we  anticipate  that 
supplemental  flows  to  avoid  destruction 
or  adverse  modification  of  critical 
habitat  will  be  similar,  if  not  identical, 
to  what  is  currently  required  to  avoid 
jeopardizing  the  species,  we  do  not 
believe  that  critical  habitat  will  result  in 
additional  flow  requirements  during 
consultation.  Nevertheless,  future 
section  7  consultations  will  evaluate 
whether  proposed  actions  jeopardize  the 
continued  existence  of  the  silvery 
minnow  or  adversely,  modify  or  destroy 
critical  habitat.  Each  consultation  will 
be  evaluated  on  a  case-by-case  basis 
following  our  regulations  (50  CFR  part 
402). 

(18)  Comment:  The  Service  should 
consider  water  table  augmentation  to 
satisfy  the  primary  constituent  elements 
rather  than  flow  augmentation.  Habitat 
restoration  activities  need  to  move 
forward  quickly  because  the 
supplemental  water  program  cannot 
continue  at  the  current  level. 

Our  Response:  We  appreciate  these 
and  other  numerous  suggestions  we 
received  regarding  special  management 
considerations.  Water  table 
augmentation  and  habitat  restoration 
activities  may  provide  for  the 
maintenance  and  improvement  of  one  or 
more  of  the  primary  constituent 
elements  important  for  the  species' 
long-term  conservation.  These  types  of 
special  management  activities,  as  well 
as  other  measures  to  avoid  or  minimize 
incidental  take,  will  be  reviewed  during 
consultations  with  Federal  agencies. 
(Refer  to  our  response  to  comment  3 
above  for  information  on  the 
collaborative  working  group.) 

(19)  Comment:  The  Service  should 
consider  the  affidavits  that  were  filed  in 
September  2002,  in  response  to  the 
court  case  [Rio  Grande  Silvery  Minnow 
v.  Keys,  Civ.  No.  99-1320  JP/RLP-ACE). 
These  include:  Dr.  Thomas  Wesche, 
Subhas  K.  Shah,  Sterling  Grogan,  Dr. 
Richard  Valdez,  Christopher  S. 
Altenbach.  John  Whipple,  John  M. 
Stomp  111,  Rolf-Schmidt-Peterson,  F.  Lee 
Brown,  and  Walter  G.  Hines. 

Our  Response:  We  have  considered 
the  affidavits  and  found  that  none  of  the 
information  appears  to  contradict  the 
relevant  conclusions  for  this  final 
designation  of  critical  habitat. 

(20)  Comment:  The  Service  needs  to 
consult  with  the  State  Department  and 


Mexico  as  directed  by  Executive  Order 
12114  because  the  designation  of  critical 
habitat  in  the  lower  Rio  Grande  may 
have  international  implications. 

Our  Response:  We  are  not  designating 
critical  habitat  along  the  international 
border  in  the  lower  Rio  Grande.  We  did 
not  consult  with  the  State  Department 
and  Mexico  because  we  believe  that  the 
action  of  designating  critical  habitat 
within  the  middle  Rio  Grande  will  not 
have  significant  effects  on  the 
environment  outside  the  geographical 
borders  of  the  United  States  and  its 
territories. 

(21)  Comments:  The  economic 
analysis  and  proposed  critical  habitat 
demonstrate  a  complete  disregard  for 
the  unique  culture  and  historic  heritage 
associated  with  agriculture  within  the 
middle  Rio  Grande. 

Our  Response:  As  described  in  the 
final  EIS,  we  are  aware  of  the  unique 
heritage  associated  with  agriculture 
within  the  middle  Rio  Grande.  Still,  the 
regulatory  requirements  associated  with 
critical  habitat  do  not  apply  to  any 
agricultural  activities,  including  farming 
or  livestock  grazing,  or  any  other 
activity  carried  out  on  private  land  that 
does  not  require  and/or  involve  a 
Federal  permit,  authorization,  or 
funding.  Because  the  silvery  minnow  is 
listed  as  endemgered.  Federal  agencies 
already  are  required  to  consult  with  us 
on  any  of  their  actions  that  are  likely  to 
adversely  affect  the  species  and  to 
ensure  that  their  actions  do  not 
jeopardize  the  species'  continued 
existence,  regardless  of  whether  critical 
habitat  has  been  designated.  Therefore, 
we  do  not  believe  the  designation  of 
critical  habitat  for  the  silvery  minnow 
will  result  in  any  significant  additional 
regulatory  burden  on  landowners  or 
affect  the  use  of  their  private  property. 

(22)  Comment:  No  one  was  aware  that 
the  silvery  minnow  was  going  to  be 
listed  in  1994.  Once  a  species  is  listed, 
critical  habitat  appears  to  be  an 
unavoidable  consequence. 

Our  Response:  On  February  19,  1991, 
about  80  prelisting  proposal  letters  of 
inquiry  were  mailed  to  various 
governmental  agencies,  knowledgeable 
individuals,  and  the  New  Mexico 
Congressional  delegation.  On  March  20, 
1992,  we  held  a  meeting  in 
Albuquerque,  NM,  with  various 
interested  govenunental  and  private 
entities  to  explore  existing  or  potential 
flexibility  in  water  delivery  schedules 
that  might  avoid  dewatering  of  the  Rio 
Grande  within  the  range  of  the  silvery 
minnow.  In  the  March  1,  1993, 
proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
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development  of  a  final  rule.  The 
comment  period  originally  scheduled  to 
close  on  April  30, 1993,  was  extended 
until  August  25, 1993  (58  FR  19220),  to 
conduct  public  hearings  and  allow 
submission  of  additional  comments.  We 
also  published  notices  of  the  proposed 
listing  in  five  local  newspapers  and 
mailed  copies  of  the  proposed  rule  to 
list  the  silvery  minnow  as  endangered  to 
148  different  govenunent  agencies, 
private  organizations,  emd  interested 
individuals,  including  all  counties 
having  lands  that  border  on  or  were 
within  the  area  being  proposed  for 
critical  habitat  designation.  Two  public 
hearings  were  also  held.  Prior  to  listing 
the  silvery  minnow  as  endangered,  we 
fully  met  the  requirements  of  the  Act  for 
public  notification.  As  discussed  in  the 
"Previous  Federal  Action"  section  of 
this  rule,  section  4  of  the  Act  requires 
us  to  designate  critical  habitat  at  the 
time  of  listing,  urdess  a  determination  is 
made  that  such  designation  is  not 
prudent  or  not  determinable.  If  a  not 
determinable  determination  is  made,  we 
would  have  an  additional  year  to  make 
such  a  determination. 

(23)  Comment:  The  proposed  rule  and 
associated  documents  did  not  mention 
how  critical  habitat  and  section  7 
consultation  may  affect  the  National 
Pollution  Discharge  Elimination  System, 
water  quality  issues,  or  flood  control 
structiues. 

Our  Response:  The  EIS  analyzed  the 
impacts  to  the  Albuquerque 
Metropolitan  Arroyo  Flood  Control 
Authority,  National  Pollution  Discharge 
Elimination  System  (NPDES) 
permitting,  and  other  impacts  on  water 
quality  (also  see  "Effect  of  Critical 
Habitat  Designation"  below).  The  final 
EIS  found  that  the  silvery  mirmow  will 
most  likely  be  protected  by  existing 
water  quality  standards,  and  that 
changes  to  current  EPA  discharge 
permitting  activities  are  expected  to  be 
minimal,  although  the  possibility  exists 
for  EPA's  consultations  with  us  to 
change  as  more  becomes  known  about 
the  water  quality  needs  of  the  silvery 
minnow. 

It  is  important  to  note  that  section 
7(a)(2)  of  the  Act  requires  that  Federal 
agencies  ensiu*  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
residt  in  the  "destruction  or  adverse 
modification"  of  critical  habitat.  In  our 
regulations  at  50  CFR  402.02,  we  define 
destruction  or  adverse  modification  as 
"direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 


that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Where  no  such 
Federal  agency  action  is  involved, 
critical  habitat  designation  has  no  effect 
on  private  landowners.  State,  or  Tribal 
activities. 

(24)  Comment:  How  will  critical 
habitat  affect  the  City  of  Albuquerque's 
Drinking  Water  Project? 

Our  Response:  Analysis  of  effects  to 
listed  species  will  be  addressed  in  detail 
during  section  7  consultation  between 
the  BOR  and  us.  The  section  7 
consultation  will  determine  whether  the 
City  of  Albuquerque's  Drinking  Water 
Project  jeopardizes  the  continued 
existence  of  the  silvery  minnow  or 
adversely  modifies  or  destroys  critical 
habitat.  As  we  have  in  the  past,  we  will 
continue  to  work  with  the  City  of 
Albuquerque  on  conservation  issues  for 
the  silvery  minnow  [see  our  response  to 
conunent  57  below). 

(25)  Comment:  The  Service  proposed 
a  300-ft  (91.4-m)  lateral  width  for  the 
boundary  of  critical  habitat,  but  there  is 
no  site  specific  information  to 
determine  whether  any  particular  area 
even  has  a  floodplain  or  whether  the 
floodplain,  if  present,  extends  300  ft 

(91.4  m). 

Our  Response:  We  recognize  that  the 
lateral  width  of  riparian  areas  fluctuates 
considerably  in  the  middle  Rio  Grande. 
The  300-ft  (91.4-m)  lateral  width 
includes  the  riparian  zone,  if  present, 
that  is  adjacent  to  each  side  of  the 
middle  Rio  Grande.  We  believe  the 
riparian  zone  adjacent  to  the  river 
channel  provides  an  important  function 
for  the  protection  and  maintenance  of 
the  primary  constituent  elements  and  is 
essential  to  the  conservation  of  the  , 
species. 

Developed  lands  within  the  300-ft 
(91.4-m)  lateral  width  are  not 
considered  critical  habitat  because  they 
do  not  include  the  primary  constituent 
elements.  These  lands  were  specifically 
excluded  from  the  designation  and 
include:  developed  flood  control 
facilities,  existing  paved  roads,  bridges, 
parking  lots,  dikes,  levees,  diversion 
structures,  railroad  tracks,  railroad 
trestles,  water  diversion  and  irrigation 
canals  outside  of  natiu-al  stream 
chaimels,  the  low  flow  conveyance 
channel,  active  gravel  pits,  cultivated 
agricultural  land,  and  residential, 
commercial,  and  industrial 
developments. 

(26)  Comment:  The  Service  only 
considered  excluding  the  Cochiti  or  San 
Acacia  Reach.  No  other  reaches  were 
considered  for  exclusion  within  the 
middle  Rio  Grande. 

Our  Response:  We  did  not  include 
four  areas  within  the  Angostura  and 
Isleta  Reaches  (see  "Relationship  of 


Critical  Habitat  to  Pueblo  Lands  under 
Section  3(5)(A)  and  Exclusions  Under 
Section  4(b)(2)"  section  below)'. 
Additionally,  we  solicited  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  Interested  party  concerning  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the. 
Act,  including  whether  the  benefits  of 
excluding  areas  will  outweigh  the 
benefits  of  including  areas  as  critical 
habitat.  We  requested  information  on 
any  lands  included  in  the  proposed  rule 
for  which  there  was  special 
management  and  protection  in  place 
such  Siat  those  lands  could  not  be 
included  as  critical  habitat.  We 
reviewed  and  considered  all  of  the 
information  and  comments  received  and 
concluded  that  special  management  or 
protection  is  provided  only  for  the 
management  plans  we  received  during 
the  comment  period  from  the  Pueblos  of 
Santo  Domingo,  Santa  Ana,  Sandia,  and 
Isleta.  Consequently,  no  other  areas 
were  determined  to  be  not  essential  for 
inclusion  for  the  final  critical  habitat 
designation. 

(27)  Comment:  The  City  of 
Albuquerque  requested  that  we  exclude 
existing  projects,  facilities,  and 
structures  within  the  designated  critical 
habitat. 

Our  Response:  The  City  of 
Albuquerque  did  not  provide  a  list 
describing  the  specific  projects, 
facilities,  or  structures.  However,  some 
existing  facilities  and  structures  are 
excluded  from  the  designation  because 
they  do  not  include  the  primary 
constituent  elements.  See  response  to 
comment  25  and  the  "Regulation 
Promulgation"  section  of  this  rule  for 
specific  exclusions. 

(28)  Comment:  The  designation  of 
critical  habitat  will  seize  control  of  our 
water  through  Federal  regulations  and 
Federal  courts.  Elected  officials  and 
State  Engineers  are  constitutionally 
responsible  for  decisions  on  state  water 
management. 

Our  Response:  An  area  designated  as 
critical  habitat  is  not  a  refuge  or 
sanctuary  for  the  species.  Listed  species 
are  protected  by  the  Act  whether  or  not 
they  are  in  an  area  designated  as  critical 
habitat. 

We  published  required 
determinations  in  the  proposed  and 
final  rules,  including  one  in  accordance 
with  Executive  Order  13132,  which 
considered  whether  this  rule  has 
significant  Federalism  effects  (see 
"Required  Determinations"  section 
below).  We  requested  information  from 
and  coordinated  development  of  the 
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proposed  and  Hnal  rules  with 
appropriate  resource  agencies  in  NM 
and  TX  [e.g.,  during  the  EIS  scoping  and 
proposed  rule  public  comment  period). 
During  the  open  comment  period  for  the 
proposed  rule,  we  met  on  several 
occasions  with  the  New  Mexico 
Interstate  Stream  Commission  (NMISC) 
to  further  coordinate  and  address  issues 
concerning  the  designation  of  critical 
habitat  for  the  silvery  minnow. 

We  do  not  anticipate  that  this 
regulation  will  intrude  on  State  policy 
or  administration,  change  the  role  of  the 
Federal  or  State  government,  or  affect 
fiscal  capacity.  For  example,  we  have 
conducted  two  formal  consultations, 
one  of  which  included  a  formal 
conference,  with  the  Corps  and  BOR, 
and  non-Federal  entities  over  actions 
related  to  water  operations  on  the 
middle  Rio  Grande  (Service  2001b, 
2002a).  In  our  experience,  the  vast 
majority  of  such  projects  can  be 
successfully  implemented  with,  at  most, 
minor  changes  that  avoid  significant 
economic  impacts  to  project 
proponents. 

(29)  Comment:  Other  than  the  initial 
scoping  letter,  the  City  of  Socorro  or 
Bernalillo  County  was  not  contacted  for 
either  development  of  the  EIS  or 
economic  analysis.  Several  other 
commenters  voiced  concern  that  they 
were  not  directly  contacted  for  their 
opinions  on  the  economic  impacts  of 
critical  habitat  designation. 

Our  Response:  On  April  5,  2001,  the 
Federal  Register  notice  announcing 
public  scoping  meetings  and 
development  of  a  draft  EIS  was  mailed 
to  the  Mayor  of  Socorro  and  the  Socorro 
County  Board  of  Commissioners  and  to 
Bernalillo  County  Commissioners. 
Moreover,  on  October  4,  2001,  our  EIS 
contractor  mailed  letters  to  the 
Chairman  of  Socorro  County  Board  of 
Commissioners  and  the  Bernalillo 
County  Manager,  and  on  August  22,  « 
2001 ,  a  letter  was  mailed  to  the  Ntayor    . 
of  the  City  of  Socorro  requesting  specific 
information  for  the  development  EIS. 
We  did  not  receive  any  response  to 
these  letters.  Economic  Analysis 
contractors  utilized  databases  with 
information  provided  by  the  County  of 
Socorro. 

It  was  not  feasible  to  contact  every 
potential  stakeholder  in  order  for  us  to 
develop  a  draft  economic  analysis.  We 
believe  we  were  able  to  understand  the 
issues  of  concern  to  the  local 
communities  on  the  basis  of  our  review 
of  public  comments  submitted  on  the 
proposed  rule  and  draft  economic 
analysis,  transcripts  from  public 
hearings,  and  detailed  discussions  with 
65  local  governments.  To  clarify  issues, 
we  solicited  information  and  conunents 


from  representatives  of  Federal,  State. 
Tribal,  and  local  government  agencies, 
as  well  as  some  landowners. 

(30)  Comment:  The  amount  of  time 
and  information  available  were 
insufficient  for  more  detailed  responses. 

Our  Response:  On  June  6,  2002.  we 
published  the  proposed  critical  habitat 
determination  in  the  Federal  Register 
(67  FR  39205),  announced  public 
hearings,  and  invited  public  comment 
for  90  days.  The  public  hearings  were 
held  on  June  25  and  26.  These  public 
hearings  were  also  announced  in  several 
newspapers  (described  above  under  the 
introduction  of  the  "Summary  of 
Comments  and  Recommendations" 
section).  On  June  6,  we  mailed  the 
proposed  rule  and  information  on  how 
to  obtain  the  draft  economic  analysis 
and  draft  EIS  to  over  600  different 
interested  parties.  All  of  the  documents 
were  also  available  at  the  hearings,  from 
us  by  request,  or  by  download  from  our 
Web  site.  On  August  28,  we  mailed  a 
prepublication  notice  of  the  comment 
period  extension.  The  comment  period 
was  subsequently  extended  and  closed 
on  October  2,  2002. 

(31)  Comment:  The  Service  held 
public  hearings  only  to  fulfill  a  legal 
obligation  and  will  not  pay  attention  to 
any  public  comment. 

Our  Response:  All  comments 
received,  including  oral  comments 
provided  at  the  public  hearing,  were 
carefully  evaluated  before  we  made  a 
final  determination.  In  fact,  we  used 
special  management  plans  received 
during  the  public  comment  period  and 
other  relevant  issues  to  determine 
specific  areas  to  not  include  for  the  final 
critical  habitat  designation. 

(32)  Comment:  Some  commenters 
asked  whether  critical  habitat 
designation  would  affect  the  building  or 
maintenance  of  flood  control  systems 
(e.g.,  levee)  to  protect  the  town  of 
Socorro  and  other  areas  within  the 
designation. 

Our  Response:  Levees  are  specifically 
excluded  from  the  designation  (see 
"Regulation  Promulgation"  section 
below).  Since  1995,  the  Corps  has 
entered  into  section  7  consultation  with 
us  regarding  its  water  operations,  flood 
control  and  levee  tnaintenance,  bridge 
construction,  section  404  permitting 
under  the  Clean  Water  Act,  and  other 
activities.  Through  this  process,  we 
have  reviewed  various  Corps  projects  to 
ensure  that  the  continued  existence  of 
the  silvery  minnow  is  not  jeopardized 
and  that  previously  designated  critical 
habitat  was  not  adversely  modified  or 
destroyed.  Since  the  silvery  miimow 
was  federally  listed,  no  Corps  projects 
have  been  stopped,  delayed,  or  altered 
in  a  significant  way  resulting  from 


section  7  consultation.  The  draft  EIS 
noted  that  the  Corps  will  likely  propose 
a  design  and  develop  a  plan  for 
construction  that  would  permit  levees  to 
be  rehabilitated  without  adversely 
modifying  critical  habitat. 

It  is  also  important  to  note  that  we 
have  a  special  category  of  section  7 
consultation,  and  corresponding 
regulations  (50  CFR  402.05)  called 
"Emergency  Consultations."  The 
consultation  process  does  not  affect  the 
ability  of  an  agency  to  respond  to 
emergency  events  such  as  levee  failure 
or  fire.  During  emergency  events,  our 
primary  objective  is  to  provide 
recommendations  for  minimizing 
adverse  effects  to  listed  species  without 
impeding  response  efforts.  During 
emergency  events,  protecting  human  life 
and  property  comes  first  every  time. 
Consequently,  no  constraints  for  . 
protection  of  listed  species  or  their 
critical  habitat  are  ever  recommended  if 
they  place  human  lives  or  structures 
(e.g.,  houses)  in  danger.  We  are 
currently  working  with  many  of  our 
Federal  partners  to  provide  technical 
assistance,  coordination,  and,  in  some 
instances,  section  7  consultation  for 
proactive  projects  to  reduce  the 
potential  for  emergency  events  (e.g., 
wildland  urban  interface  fuels 
management). 

(33)  Comment:  The  designation  of 
critical  habitat  will  impose  section  9 
restrictions  against  taking  of  silvery' 
minnow  in  areas  that  do  not  currently 
have  those  restrictions  (e.g.,  within  the 
headwaters  of  Elephant  Butte 
Reservoir). 

Our  Response:  Section  9  of  the  Act 
prohibits  the  harm  or  harassment  of 
individuals  of  listed  species.  There  are 
no  section  9  take  prohibitions  for 
critical  habitat.  Within  the  middle  Rio 
Grande,  prohibitions  against  take  are  in 
effect  regardless  of  whether  or  not 
critical  habitat  has  been  designated 
because  we  consider  this  area  occupied 
by  the  silvery  minnow.  Whether  or  not 
a  species  has  designated  critical  habitat, 
it  is  protected  from  any  actions  resulting 
in  an  unlawful  take  under  section  9  of 
the  Act. 

(34)  Comment:  The  Service  needs  to 
provide  specific  analyses  on  whether 
each  reach  contains  or  is  void  of 
primary  constituent  elements.  The 
constituent  elements  described  are 
vague  and  violate  50  CFR  424.12(c),  lack 
sufficient  detail  and  justification,  and 
should  include  a  more  specific 
description  that  defines  what 
constitutes  critical  habitat.  Several 
commenters  were  concerned  that  the 
mapping  lacked  precision  for  use  by  the 
public  and  the  critical  habitat 
boundaries  are  ambiguous  and  difficult 
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to  identify.  Information  is  available  for 
us  to  refine  the  300-foot  lateral  width 
including  National  Wetlands  Inventory 
data.  The  Rio  Grande  Compact  Engineer 
Advisor  from  the  State  of  Colorado 
submitted  comments  in  October  2001 
that  suggested  we  use  the  "daily" 
Elephant  Butte  Reservoir  water  line  as 
the  lower  terminus  of  critical  habitat. 
Comments  submitted  in  October  2002 
suggested  that  the  boundary  as  proposed 
would  change  ft-om  day  to  day  and 
create  total  chaos  in  the  operation  of 
Elephant  Butte  Dam  and  Reservoir. 

Our  Response:  The  critical  habitat 
designation  includes  the  middle  Rio 
Grande  from  Cocliiti  Dam  to  the  utility 
line  crossing  the  Rio  Grande  with  UTM 
coordinates  of  UTM  Zone  13:  311474  E, 
3719722  N.  just  east  of  the  Bosque  Well 
demarcated  on  USGS  Paraje  Well  7.5 
minute  quadrangle  (1980).  Socorro 
County,  NM.  The  designation  also 
includes  the  tributary  Jemez  River  from 
Jemez  Canyon  Dam  to  the  upstream 
boundary  of  Santa  Ana  Pueblo,  which  is 
not  included,  (see  the  "Regulation 
Promulgation"  section  of  this  rule  for 
exact  descriptions  of  boundaries  of 
critical  habitat).  We  believe  that  with 
the  revision  to  the  downstream  terminus 
of  critical  habitat,  the  boundary  should 
be  clear.  Moreover,  this  final  rule 
describes  in  the  greatest  detail  possible 
the  primary  constituent  elements 
important  to  the  silvery  minnow.  In 
addition,  please  see  responses  to 
conunents  26  and  45  for  information 
related  to  this  particular  issue. 

In  our  proposal  and  this  final  rule,  we 
indicate  our  belief  that  the  primary 
constituent  elements  provide  for  a  flow 
regime  that  allows  for  short  periods  of 
low  or  no  flow.  In  the  proposal,  we  also 
highlighted  the  difficulties  in  describing 
the  existing  conditions  of  areas  with  low 
or  no  flow  and  solicited  further 
information  to  refine  the  primary 
constituent  elements  and  how  they 
relate  to  the  existing  conditions  (e.g., 
flow  regime).  We  noted  that  flow 
requirements  are  dynamic  and  change 
during  the  year  and  among  years.  The 
status  of  the  species  also  contributes  to 
specific  flow  requirements  at  specific 
areas  or  stream  gages,  for  example. 
Consultation  under  section  7,  rather 
than  regulation,  is  the  proper  procedure 
for  outlining  specific  flow  reouirements. 

During  the  comment  period  we 
requested,  but  did  not  receive,  any 
information  that  would  either  enable  us 
to  further  refine  the  primary  constituent 
elements  or  conduct  further  analysis  on 
whether  particular  reaches  contained  or 
lacked  one  or  more  primary  constituent 
elements.  Further,  while  we  welcome 
and  encourage  additional  studies  on  the 
biological  requirements  of  the  silvery 


minnow,  we  believe  the  best  available 
information  has  been  used  in  defining 
the  primary  constituent  elements 
necessary  for  the  species'  conservation. 
Nevertheless,  we  recognize  that  not  all 
of  the  developed  lands  area  within  the 
boundaries  of  the  designation  will 
contain  the  habitat  components 
essential  to  the  conservation  of  the 
silvery  miimow.  For  this  reason,  some 
developed  lands  are  excluded  by 
definition  (see  the  "Regulation 
Promulgation"  section  below). 

We  considered  National  Wetlands 
Inventor}'  data  and  other  sources  of 
information  to  refine  the  lateral  width  of 
the  designation.  Because  of  the  dynamic 
natvu-e  of  the  Rio  Grande  and  the 
corresponding  ephemeral  nature  of 
wetland  and  riparian  vegetation 
adjacent  to  the  river  (Middle  Rio  Grande 
Biological  Interagency  Team  1993; 
Taylor  et  al  1999;  BOR  2001c),  we 
believe  that  using  National  Wetlands 
Inventory  or  other  data  to  select  the 
lateral  width  of  critical  habitat  would 
not  be  consistent  with  our  regulations 
(50  CFR  424.12(c)),  which  do  not  allow 
us  to  use  ephemeral  reference  points. 
Consequently,  we  are  designating 
critical  habitat  using  specific  limits  and 
reference  points. 

(35)  Comment:  Depletion  of  stored 
water  in  reservoirs  by  supplemental 
water  releases  to  benefit  critical  habitat 
will  affect  BOR's  ability  to  deliver  water 
to  the  MRGCD. 

Our  Response:  According  to  BOR 
{2001c),  the  voluntary  supplemental 
water  program  for  the  silvery  minnow  is 
not  expected  to  have  an  adverse  affect 
on  the  MRGCD.  Thus,  it  is  the  Service's 
understanding  that  BOR's  voluntary 
supplemental  water  program  will  be 
consistent  with  existing  laws  and 
contracts  to  ensure  delivery  of  water  to 
the  MRGCD  and  to  the  six  middle  Rio 
Grande  Pueblos  (Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta)  (BOR  2001c). 
Moreover,  section  7  consultation  has 
been  occurring  regardless  of  critical 
habitat  designation  because  of  the 
Federal  listing  alone.  We  note  that 
despite  one  of  the  State's  worst  droughts 
in  50  years,  "the  Rio  Grande  helped 
some  farms  grow  bumper  crops  of  alfalfa 
*   *   *"  (Albuquerque  Tribime 
December  16,  2002). 

(36)  Comment:  One  commenter 
believes  that  the  proposed  rule  should 
be  incontrovertible,  but  It  is  currently 
laced  with  supposition  and  conjecture, 
and  it  contains  no  conclusive  data. 

Our  Response:  As  required  by  section 
4(b)(2),  the  Service  used  the  best" 
available  scientific  and  commercial 
data.  In  accordance  with  our  policy 
pubUshed  on  July  1, 1994  (59  FR 


34270).  we  sent  the  proposed  rule  to 
five  peer  reviewers  to  solicit  their  expert 
opinions.  The  purpose  of  such  review  is 
to  ensure  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  received  only  one 
reply  ft-om  our  peer  reviewers.  The  peer 
reviewer  concluded  that  our  proposal 
was  scientifically  sound. 

(37)  Comment:  It  does  not  appear  that 
your  EIS  analyzed  evaporation  losses 
from  restoration  activities. 

Our  Response:  This  issue  is  discussed 
in  the  EIS.  We  concluded  that  the  extent 
to  which  riverine  and  riparian 
restoration  results  in  a  net  gain  or  net 
loss  to  the  water  supply  depends  on  the 
design  of  the  project. 

(38)  Comment:  Several  commenters 
suggested  that  the  San  Acacia  reach  be 
excluded  from  the  designation  because 
of  economic  or  other  relevant  impacts. 

Our  Response:  This  is  described  as 
alternative  D  in  the  EIS.  The  analysis  in 
the  EIS  found  a  lower  likelihood  that 
habitat  essential  for  the  conservation  of 
the  silvery  mirmow  would  be  preserved 
if  this  reach  were  excluded  from  the 
critical  habitat  designation.  We  also 
conclude  in  this  final  rule  that  this  area 
is  essential  to  the  conservation  of  the 
silvery  minnow  because  it  likely  ser\'es 
as  connecting  corridors  for  fish 
movements  between  areas  of  sufficient 
flowing  water  (e.g.,  see  Deacon  and 
Minckley  1974;  Eberie  ef  a7  1993). 
Moreover,  this  reach  is  important 
because  the  additional  loss  of  any 
habitat  that  is  currently  occupied  could  ' 
increase  the  likelihood  of  extinction 
(Hoagstrom  and  Brooks  2000.  Service 

1999). 

(39)  Comment:  Several  commenters 
noted  that  the  San  Acacia  reach  has 
historically  experienced  prolonged 
periods  of  low  or  no  flow,  but  the 
construction  of  reservoirs  has  actually 
benefitted  the  silvery  minnow  by 
allowing  runoff  to  extend  over  a  longer 
time  period  than  was  previously 
possible. 

Our  Response:  The  construction  and 
operation  of  reservoir  dams  has  changed 
the  natural  flow  regime  of  the  river  and 
thus  may  affect  the  survival  of  the  Rio 
Grande  silvery  miimow.  In  the  proposed 
rule,  we  acknowledged  the  historic 
periods  of  drying  in  the  middle  Rio 
Grande  and  suggested  that  reservoirs 
can  facilitate  management  of  water  on 
the  Rio  Grande  to  avoid  prolonged 
periods  of  low  or  no  flow  and  provide 
sufficient  flowing  water  during  critical 
time  periods,  such  as  from  May  to 
October  (Service  2001a,  2001b). 
Reservoirs  and  diversion  dams  have 
fragmented  the  middle  Rio  Grande  and 
prevented  silvery  minnows  fitjm 
movement  upstream  after  hatching 
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(Service  2001b:  Dudley  and  Platania 
2001;  2002a).  Still,  availability  of  flow  is 
likely  not  the  only  factor  affecting  the 
silvery  minnow  (July  20.  1994;  59  PR 
36988). 

(40)  Comment:  The  designation  of 
critical  habitat  within  the  middle  Rio 
Grande  will  Federalize  the  water 
administration  and  usurp  the  powers  of 
TX,  NM,  and  Colorado  to  regulate  their 
water. 

Our  Response:  Designation  of  critical 
habitat  will  not  affect  the  authorities  of 
TX,  NM,  and  Colorado  to  regulate  their 
water.  In  fact,  critical  habitat  applies 
only  to  actions  carried  out,  funded,  or 
permitted  by  the  Federal  Government. 

(41)  Co/nme/if;  The  proposed  rule 
suggests  that  future  section  7 
consultations  regarding  the  critical 
habitat  designation  will  be  analyzed  on 
a  case-by-case  basis  and  can  provide  for 
flexibility.  However,  one  commenter 
was  concerned  that  current 
consultations  will  affect  the  outcome  of 
future  consultations,  resulting  in  overly 
restrictive  measures. 

Our  Response:  Our  regulations  require 
that  we  use  the  best  scientiflc  and 
commercial  data  available  for 
consultations  (50  CFR  402.14(d)).  This 
information  is  used  to  update  and 
analyze  the  effects  of  past  and  ongoing 
human  and  natural  activities  or  events 
that  have  led  up  to  the  current  status  of 
the  species  and  its  habitat.  One  of  the 
benefits  of  formal  consultation  is  that 
we  are  required  to  provide  an  up-to-date 
biological  status  of  the  species  or  critical 
habitat  (i.e..  environmental  baseline), 
which  is  used  to  evaluate  a  proposed 
action.  Consequently,  the  status  of  the 
species  or  critical  habitat  influences  the 
outcome  of  a  particular  consultation 
more  than  when  that  consultation  is 
conducted. 

(42)  Comment:  If  the  bankfull  width 
of  the  middle  Rio  Grande  increases, 
would  the  additional  area  be  considered 
critical  habitat?  It  is  not  clear  which 
lands  within  the  critical  habitat 
boundary  are  considered  critical  habitat. 

Our  Response:  Lands  are  considered 
critical  habitat  when  they  are  within 
critical  habitat  boundaries,  contain  one 
or  more  of  the  primary  constituent 
elements,  and  require  special 
management  and  protection.  In  this  case 
those  boundaries  are  based  in  part  on 
the  bankfull  stage,  which  can  easily  be 
determined  by  visual  or  physical 
indicators  including:  the  top  of  the 
highest  depositional  features  (e.g.,  point 
bars),  staining  of  rocks,  exposed  root 
hairs,  and  other  features  (Rosgen  1996). 
Federal  actions  conducted  in  areas 
within  or  outside  the  boundary  of  the 
mapped  critical  habitat  that  do  not 
contain  any  of  the  primary  constituent 


elements  would  not  trigger  a  section  7 
consultation  unless  those  activities  may 
affect  the  silvery  minnow  or  the  primary 
constituent  elements  in  the  adjacent 
critical  habitat  (see  "Effect  of  Critical 
Habitat  Designation"  section). 

(43)  Comment:  The  Service  cannot 
substitute  the  proposed  conservation 
strategy  for  critical  habitat:  critical 
habitat  triggers  section  7  consultation, 
whereas  the  proposed  conservation 
strategy  offers  no  protection  to  the 
silvery  minnow. 

Our  Response:  We  believe  that  the 
benefits  of  excluding  the  middle  Pecos 
River  and  lower  Rio  Grande  outweigh 
the  benefits  of  their  iiKlusion  as  critical 
habitat  (see  "Exclusions  Under  Section 
4(b)(2)  of  the  Act"  section  below).  We 
conclude  that  the  exclusion  of  these 
areas  is  consistent  with  the  Recovery 
Flan  (Service  1999)  and  consistent  with 
our  regulations  (50  CFR  424.19),  and 
that  the  added  management  flexibility 
provided  under  section  10(j)  will  be 
beneficial  to  the  conservation  of  the 
silvery  minnow.  Additionally,  the 
adverse  modification  standard  serves  to 
preserve  the  status  quo  of  critical  habitat 
during  section  7  consultations.  But 
critical  habitat,  by  itself,  does  not  help 
to  reestablish  minnows  into  areas  where 
they  have  been  extirpated — a  primary 
goal  of  the  Recovery  Plan  for  the 


minnow. 


(44)  Comment:  If  the  lateral  boundary 
of  critical  habitat  extends  from  the 
bankfull  stage,  how  does  one  determine 
the  point  of  bankfull  stage  when  the  Rio 
Grande  is  not  at  this  stage? 

Our  Response:  Bankfull  stage  is  the 
point  at  which  the  river  overflows  its 
lowest  bank,  which  is  the  elevation  at 
which  flow  can  be  carried  by  the  main 
channel  before  spilling  over  into  the 
floodplain.  The  bankfull  stage  is  not 
defined  by  water,  and  can  easily  be 
determined  by  visual  or  physical 
indicators  including:  the  top  of  the 
highest  depositional  features  (e.g.,  point 
bars),  staining  of  rocks,  exposed  root 
hairs,  and  other  features  (Rosgen  1996). 

(45)  Comment:  The  designation  for 
the  silvery  minnow  and  related 
documents  are  flawed  and  inaccurate, 
contain  numerous  errors,  and  make 
improper  assumptions. 

Our  Response:  As  previously 
discussed,  section  4(b)(2)  of  the  Act  and 
50  CFR  424.19  require  us  to  consider  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
published  our  proposed  designation  of 
critical  habitat  for  the  silvery  minnow  in 
the  Federal  Register  on  June  6,  2002  (67 
FR  39206).  The  draft  EIS  and  draft 
economic  analysis  of  the  proposed 
critical  habitat  designation  were  made 


available  for  review  and  public 
comment  concurrently  with  the 
proposed  rule  during  the  public 
comment  period.  Based  on  the  public 
comments  received  during  the  open 
conmient  period,  a  final  EIS  and  final 
Economic  Analysis  of  critical  habitat  for 
the  silvery  minnow  were  completed. 
These  documents  and  this  final  rule 
addressed  or  took  into  consideration 
information  and  concerns  raised 
through  the  comment  period.  Please 
refer  to  the  final  EIS  and  final  Economic 
Analysis.  Copies  of  both  the  draft  and 
final  EIS  and  the  draft  and  final 
economic  analysis  are  in  the  supporting 
record  for  this  rulemaking  and  can  be 
inspected  or  obtained  by  contacting  the 
New  Mexico  Ecological  Services  Field 
Office  (refer  to  the  ADDRESSES  section  of 
this  rule). 

(46)  Comment:  The  draft  economic 
analysis  is  not  a  full  analysis.  It  is  still 
an  incremental  analysis,  and  it  is  not  in 
compliance  with  the  recent  Tenth 
Circuit  Court  ruling  on  the  endangered 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  critical 
habitat. 

Our  Response:  The  economic  analysis 
is  a  full  analysis.  Our  standard  best 
practice  in  economic  analyses  is  to 
apply  an  approach  that  measures  costs, 
benefits,  and  other  impacts  arising  ft'om 
a  regulatory  action  against  a  baseline 
scenario  of  the  world  without  the 
regulation.  Guidelines  on  economic 
analyses,  developed  in  accordance  with 
the  recommendations  set  forth  in 
Executive  Order  12866  ("Regulatory 
Planning  and  Review"),  for  both  the 
Office  of  Management  aiKl  Budget  and 
the  Department  of  the  Interior,  note  the 
appropriateness  of  the  approach:  "The 
baseline  is  the  state  of  the  world  that 
would  exist  without  the  proposed 
action.  All  costs  and  benefits  that  are 
included  in  the  analysis  should  be 
incremental  with  respect  to  this 
baseline."  When  viewed  in  this  way,  the 
economic  impacts  of  critical  habitat 
designation  involve  evaluating  the 
"without  critical  habitat"  baseline 
versus  the  "with  critical  habitat"  ' 
scenario.  Impacts  of  a  designation  equal 
the  difference,  or  the  increment, 
between  these  two  scenarios.  Measiu«d 
differences  between  the  baseline  and  the 
scenario  in  which  critical  habitat  is 
designated  may  include  (but  are  not 
limited  to)  changes  in  land  use, 
envirorunental  quality,  property  values, 
or  time  and  effort  expended  on 
consultations  and  other  activities  by 
Federal  landowners.  Federal  action 
agencies,  and,  in  some  instances.  State 
and  local  governments  and/or  private 
third  parties.  Incremental  changes  may 
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be  either  positive  (benefits)  or  negative 
(costs). 

In  New  Mexico  Cattle  Growers  Ass'n 
V.  U.S.  Fish  and  Wildlife  Service.  248 
F.Sd  1277,  however,  the  Tenth  Circuit 
recently  held  that  the  baseline  approach 
to  economic  andysis  of  critical  habitat 
designations  used  by  us  for  the 
southwestern  willow  flycatcher 
designation  was  "not  in  accord  with  the 
language  or  intent  of  the  ESA."  In 
particular,  the  court  was  concerned  that 
we  had  failed  to  analyze  any  economic 
impact  that  would  result  from  the 
designation,  because  it  took  the  position 
in  the  economic  analysis  that  there  was 
no  economic  impact  from  critical 
habitat  that  was  incremental  to,  rather 
than  merely  co-extensive  with,  the 
economic  impact  of  listing  the  species. 
We  had  therefore  assigned  all  of  the 
possible  impacts  of  critical  habitat 
designation  to  the  listing  of  the  species, 
without  acknowledging  any  uncertainty 
in  this  conclusion  or  considering  such 
potential  impacts  as  transaction  costs, 
reinitiations,  or  indirect  costs.  The  covut 
rejected  the  baseline  approach 
incorporated  in  that  designation. 

In  our  analysis,  we  adc&essed  the 
Tenth  Circuit's  concern  that  we  give 
meaning  to  the  Act's  requirement  of 
considering  the  economic  impacts  of 
critical  habitat  designation  by 
acknowledging  the  uncertainty  of 
assigning  certain  post-designation 
economic  impacts  (particularly  section 
7  consultations)  as  having  resulted  from 
either  the  listing  or  the  designation.  We 
believe  that  for  many  species  the 
designation  of  critical  habitat  has  a 
relatively  small  economic  impact, 
particularly  in  areeis  where   , 
consultations  have  been  ongding  with 
respect  to  the  species.  This  is  because 
the  majority  of  the  consultations  and 
associated  project  modifications,  if  any, 
already  consider  habitat  impacts  and,  as 
a  result,  the  process  is  not  likely  to 
change  significantly  as  a  result  of  the 
designation  of  critical  habitat. 
Nevertheless,  we  recognize  that  the 
nationwide  history  of  consultations  on 
critical  habitat  is  not  broad,  and,  in  any 
particular  case,  there  may  be 
considerable  uncertainty  whether  an 
impact  results  fi-om  the  critical  habitat 
designation  or  the  listing  alone.  We  also 
imderstand  that  the  public  wants  to 
know  more  about  the  kinds  of  costs 
section  7  consultations  impose  and 
frequently  believes  that  critical  habitat 
designation  could  require  additional 
project  modifications.  Therefore,  the 
final  economic  analysis  incorporates 
two  baselines.  One  addresses  the 
impacts  of  critical  habitat  designation 
that  may  be  "attributable  co- 
extensively"  to  the  listing  of  the  species 


Because  of  the  potential  uncertainty 
about  the  benefits  and  economic  costs 
resulting  from  critical  habitat 
designations,  we  believp  it  is  reasonable 
to  estimate  the  upper  bounds  of  the  cost 
of  project  modifications  on  the  basis  of 
the  benefits  and  economic  costs  of 
project  modifications  that  would  be 
required  by  consultation  under  the 
jeopardy  stemdard.  It  is  important  to 
note  that  the  inclusion  of  impacts 
attributable  co-extensively  to  the  listing 
does  not  convert  the  economic  analysis 
into  a  tool  to  be  considered  in  the 
context  of  a  listing  decisipn.  As  the 
court  reaffirmed  in  the  southwestern 
willow  flycatcher  decision,  "the  ESA 
clearly  bars  economic  considerations 
ft'om  having  a  seat  at  the  table  when  the 
listing  determination  is  being  made." 
The  other  baseline,  the.lower  boundary 
baseline,  will  be  a  more  traditional 
rulemaking  baseline.  The  economic 
analysis  attempts  to  provide  our  best 
analysis  of  which  of  the  effects  of  future 
section  7  consultations  actually  result 
from  the  regulatory  action  under  review 
(i.e.,  the  critical  habitat  designation). 
These  costs  will  in  most  cases  be  the 
costs  of  additional  consultations, 
reinitiated  consultations,  and  additional 
project  modifications  that  would  not 
have  been  required  under  the  jeopardy 
standard  alone,  as  well  as  costs  resulting 
from  uncertainty  and  perceptional 
impacts  on  markets.  The  final  econoipic 
analysis  provides  a  detailed  study 
concerning  the  baseline  and  potential 
incremental  effects  of  the  designation  of 
critical  habitat  for  the  silvery  minnow, 
and  we  believe  it  is  in  compliance  with 
the  Tenth  Circuit's  decision  in  New 
Mexico  Cattle  Growers  Ass'n  v.  U.S. 
Fish  and  Wildlife  Service.  248  F:3d 
1277. 

Issue  3:  Tribal  and  Pueblo  Concerns 

(47)  Comment:  The  Service  is  legally 
mandated  to  have  Govemment-to- 
Govemment  consultations  with  affected 
Tribes  and  Pueblos.  The  designation 
will  affect  the  trust  assets  of  Tribes  and 
Pueblos.  Will  the  designation  of  critical 
habitat  affect  the  Pueblos  of  Taos,  San 
Juan,  or  the  Jicarilla  Apache  Nation? 

Our  Response:  In  accordance  with 
Secretarial  Order  3206,  "American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities,  and  the 
Endangered  Species  Act"  (June  5, 1997); 
the  President's  memorandum  of  April 
29,  1994,  "Govemment-to-Goverrmient  > 
Relations  with  Native  American  Tribal 
Governments"  (May  4, 1994;  59  FR 
22951);  Executive  Order  13175;  and  the 
Department  of  the  Interior's  requirement 
at  512  DM  2,  we  recognize  the  need  to 
consult  with  Federally  recognized 
Indian  Pueblos  and  Tribes  on  a 


Govemment-to-Govemment  basis. 
Section  4(b)(2)  of  the  Act  requires  us  to 
gather  information  regarding  the 
designation  of  critical  habitat  and  the 
effects  thereof  from  all  relevant  sources, 
including  Indian  Pueblos  and  Tribes. 

We  were  available  to  confer  with  the 
affected  Indian  Pueblos  and  Tribes 
during  the  comment  period  for  this 
proposed  rule.  Recognizing  our  Federal 
trust  responsibility,  we  met  with  the 
following  Pueblos  and  Tribes  (some 
meetings  were  to  provide  technical 
assistance  and  are  not  considered 
Govemment-to-Govemment 
consultations):  Jicarilla  Apache  Nation 
(October  22,  2001;  January-  9  and  25, 
2002;  March  7,  2002),  San  Juan 
(December  11,  2001;  Febmary  25,  2002: 
September  6,  2002),  Isleta  (July  25, 
2002:  August  8  20,  2002),  Sandia 
(October  22,  2001;  Febmary  12.  2002; 
September  25,  2002),  Santa  Ana 
(December  11,  2001;  July  9  and  10, 
2002;  August  2  and  6,  2002:  September 
13,  2002),  Santo  Domingo  (August  8, 
2002),  and  Taos  Pueblos  (April  2,  2002; 
September  11,  2002;  October  23,  2002) 
to  discuss  how  they  might  be  affected  by  _ 
the  designation  of  critical  habitat  or 
other  issues  related  to  the  Act.  We 
provided  technical  assistance  to  Santo 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
Pueblos  in  the  development  of  their 
management  plans  (see  "Relationship  of 
Critical  Habitat  to  Pueblo  Lands  under 
Section  3(5)(A)  and  Exclusions  Under 
Section  4(b)(2)"  section  of  this  mle 
below). 

The  designation  of  critical  habitat  is 
not  anticipated  to  impact  Indian  Tmst 
Assets,  which  are  legal  interests  in 
assets  held  in  tmst  by  the  United  States 
Government  for  Tribes  and  Pueblos. 
Water  rights  are  considered  an  Indian 
Tmst  Asset.  For  an  impact  to  occur,  the 
designation  of  critical  habitat  would 
need  to  diminish  the  Tribe's  access  to  or 
the  value  of  any  Indian  Tmst  Asset.  For 
example,  the  BOR  recently  indicated 
that  the  six  middle  Rio  Grande  Pueblos 
would  receive  prior  and  paramount 
water  deliveries  through  November  15, 
2002,  and  that  future  deliveries  of  prior 
and  paramount  water  for  the  six  middle 
Rio  Grande  Pueblos  will  also  be 
ensured.  Prior  and  paramount  water 
deliveries  are  not  dependent  on,  and  are 
not  expected  to  affect,  supplemental 
water  deliveries  for  the  silvery  mirmow 
(BOR  2002).  We  also  do  not  believe  that 
other  Tribes  or  Pueblos  (e.g.,  Taos  and 
San  Juan  Pueblos,  Jicarilla  Apache 
Nation)  outside  of  the  critical  habitat 
designation  will  be  affected.  We  believe 
that  the  consultation  history  of  the 
silvery  minnow  demonstrates  that 
previous  section  7  consultations  have 
not  affected  or  impaired  Indian  Pueblo 
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and  Tribal  trust  resources  within  the 
area  we  are  designating  as  critical 
habitat  (e.g..  see  Service  2001b).  During 
consultation,  measures  taken  to  avoid 
destruction  or  adverse  modification  of 
.critical  habitat  will  likely  be  similar  if 
not  identical  to  what  is  currently 
required  to  avoid  jeopardizing  the 
silvery  minnow.  Consequently,  we  do 
not  believe  that  critical  habitat  will 
result  in  requirements  during 
consultation,  and  do  not  believe  critical 
habitat  will  affect  Indian  Trust  Assets. 

(48)  Comment:  The  Service 
completely  omits  Pueblos  from  the 
analysis  under  the  Regulatory 
Flexibility  Act. 

Our  Response:  We  are  certifying  that 
this  final  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities,  including  Indian  Tribes  and 
Pueblos  (see  "Required  Determinations" 
section  below). 

(49)  Comment:  Critical  habitat  will 
require  the  maintenance  of  river  flows 
which  will  adversely"  affect  Pueblos  by 
limiting  ^he  amount  of  water  available. 
Pueblos  may  have  substantial  unused 
water  rights.  If  critical  habitat  limits 
depletions,  the  designation  would 
disproportionately  affect  Pueblos. 

Our  Response:  We  do  not  anticipate 
that  the  designation  of  critical  habitat 
will  alter  the  administration  of  the 
supplemental  water  program.  Thus, 
delivery  of  water  to  middle  Rio  Grande 
contractors  and  Pueblos  is  ensured 
(BOR  2001c).  Environmental  justice- 
related  impacts  of  preferred  alternatives 
for  critical  habitat  designation  are 
discussed  in  Chapter  4  of  the  EIS. 
Nothing  in  the  final  rule  or  the  EIS  is 
intended  to  preclude  new  depletions 
resulting  from  the  exercise  of  senior 
Indian  water  rights.  In  addition,  please 
see  response  to  comment  48  for 
information  related  to  this  particular 
issue. 

Issue  4:  Other  Relevant  Issues 

(50)  Comment:  The  Service  has 
continued  to  ignore  the  economic 
consequences  of  designating  critical 
habitat  for  the  silvery  minnow  on  the 
Pecos  River. 

Our  Response:  The  Pecos  River  is  not 
designated  as  critical  habitat  for  the 
silvery  minnow. 

(51)  Comment:  In  the  Economic 
Analysis,  why  is  it  assumed  that  all  the 
water  required  to  meet  supplemental 
flows  will  all  come  from  NM 
agriculture?  The  Rio  Grande  flows 
through  three  states,  so  why  wilLthe 
burden  of  ensuring  the  survival  of  the 
silvery  minnow  be  placed  upon  the 
water  users  in  the  middle  Rio  Grande? 
Are  interstate  water  rights  transfers  [i.e.. 


sale  or  lease)  possible  under  existing 
Federal  or  State  law? 

Our  Response:  The  Economic 
Analysis  assumed  that  water  resources 
in  NM  are  limited,  which  is 
demonstrated  by  an  active  market  in 
which  water  rights  move  between 
willing  buyers  and  sellers  within  the 
confines  of  State  and  Federal 
regulations.  From  1976  to  2000,  the 
purchasers  of  water  rights  in  the  middle 
Rio  Grande  were  generally 
municipalities  (61  percent  of 
purchasers);  however,  other  sectors     * 
participate  as  buyers  in  this  market  as 
well.  During  the  same  time  frame,  the 
sellers  of  water  rights  in  the  middle  Rio 
Grande  were  primarily  agriculture  (90 
percent  of  sellers)  reflecting  the  fact  that 
the  majority  of  the  water  rights  (as 
measured  by  total  volume  of  water 
reflected  in  these  rights)  are  currently 
held  in  the  agriculture  sector.  Given 
these  data,  it  was  assumed  that  any 
water  provided  to  the  silvery  minnow 
by  supplementing  present  water  flow 
conditions  would  come  from  currently 
held  irrigation  water  rights  because 
these  tend  to  have  greater  flexibility 
than  water  rights  for  municipal  or 
commercial  uses.  Thus,  the  economic 
analysis  focused  on  the  area  within  the 
middle  Rio  Grande  for  providing 
supplemental  water,  and  did  not 
consider  interstate  transfers  of  water.  In 
general,  our  economic  analyses  consider 
the  impacts  within  the  geographic  area 
being  proposed  as  critical  habitat.  For 
example,  in  this  case  the  economic 
analysis  considered  the  area  proposed 
as  critical  habitat  in  the  middle  Rio 
Grande,  as  well  as  the  other  two  areas 
found  to  be  essential  to  the  conservation 
of  the  minnow  (;.e.,  middle  Pecos  River 
and  Lower  Rio  Grande).  While  interstate 
water  rights  transfers  (i.e.,  sale  or  lease) 
may  be  possible  under  existing  Federal 
or  State  law,  we  concluded  that  such 
transfers  were  beyond  the  scope  of  our 
economic  analysis. 

(52)  Comment;  The  Economic 
Analysis  severely  underestimates  the 
costs  associated  with  providing  40,000 
af  of  supplemental  water  because  it  did 
not  estimate  transaction  costs  associated 
with  the  purchase  or  lease  of  water 
rights. 

Our  Response:  Easter  et  al.  (1999) 
found  that  transaction  costs  associated 
with  purchase  or  lease  of  water  rights 
must  be  kept  low  for  an  effective  water 
market.  For  example,  they  estimated 
that  transaction  costs  range  from  about 
$17  to  $190  per  af.  Another  example 
indicates  that  a  10  percent  commission 
is  common  for  completing  the  sale  or 
lease  of  a  water  right  in  NM  (Turner 
2002a;  http://www.waterbank.com/ 
Agreements/ 


Agency%20Agreement.htm).  Based  on 
these  and  other  data,  the  final  Economic 
Analysis  estimates  that  the  average 
transaction  cost  is  likely  $333  and  $183 
for  the  Rio  Grande  and  Pecos, 
respectively.  Consequently,  the 
estimated  transaction  costs  would  be 
approximately  7  to  10  percent  of  the 
total  price  of  an  acre-foot.  These 
estimates  do  not  change  our  required 
determinations  below. 

(53)  Comment;  The  Service  should 
have  used  the  Upper  Rio  Grande  Water 
Operations  Model  (URGWOM)  to 
determine  the  amount  of  supplemental 
water  to  meet  the  target  flow  of  50  cfs 
at  the  San  Marcial  Floodway  gage.  The 
Service  did  not  use  the  best  scientific 
and  commercial  data  available  because 
you  failed  to  engage  the  State  of  New 
Mexico  and  use  their  expertise,  data, 
and  models. 

Our  flespo/ise:  On  September  5,  2001, 
we  invited  the  NMISC  to  participate  in 
the  development  of  the  EIS  as  a 
cooperating  agency.  On  October  3,  2001, 
the  NMISC  accepted  our  invitation.  On 
April  9,  2002,  the  Service  requested  the 
expert  review  of  the  preliminary 
predecisional  draft  EIS  and  preliminary 
predecisional  draft  economic  analysis 
from  the  NMISC.  as  a  cooperating 
agency.  We  requested  the  review 
because  the  NMISC  has  jurisdiction  by 
law  or  special  expertise  over  water 
resources  and  environmental  impacts 
involved  with  the  Service's  action  of 
designating  critical  habitat.  We 
specifically  requested  that  the  review 
focus  on  the  accuracy  of  information 
and  analyses  as  described  in  the  draft 
documents.  On  April  25,  2002,  the 
NMISC  requested  additional 
information  from  the  Service  and  our 
contractors.  During  the  open  comment 
period  for  the  proposed  rule,  we  met  on 
July  2  and  22,  2002,  with  the  NMISC  to 
further  coordinate  the  designation  of 
critical  habitat  and  clarify  the  additional 
information  requested.  Nevertheless,  we 
could  not  rely  on  data  from  URGWOM 
to  develop  the  final  rule  because  the 
information  has  yet  to  be  submitted. 

A  focal  point  of  discussions  with  the 
NMISC  was  the  use  of  URGWOM  for 
estimating  the  amount  of  supplemental 
water  needed  to  maintain  flows  in  the 
middle  Rio  Grande.  During  these 
meetings  and  in  a  July  16,  2002,  letter, 
we  indicated  that  on  the  basis  of 
discussions  between  our  contractor  and 
the  NMISC,  and  according  to  the  May  9, 
2002,  notes  from  the  URGWOM  Steering 
Committee  meeting,  we  understood  that 
URGWOM  was  still  being  calibrated  and 
validated.  It  was  also  our  understanding 
that  URGWOM  and  the  relevant  input 
and  output  data  have  not  been  tested  by 
all  the  cooperating  agencies  for  the 


Upper  Rio  Grande  Water  Operations 
Review  EIS  and  would  not  be  made 
publicly  available  until  this  occurs.  As 
noted  in  the  April  11,  and  September 
12,  2002,  notes  from  the  URGWOM 
Steering  Committee  meetings:  (1)  The 
consensus  of  the  Steering  Committee 
members  was  that  the  latest  version  of 
URGWOM  should  not  be  released  until 
it  has  been  tested  and  is  ready  for  public 
use;  (2)  the  data  and  results  for  various 
model  runs  were  not  totally  successful, 
but  furthered  the  model  debugging, 
testing,  and  evaluation;  (3)  the  middle 
Rio  Grande  valley  water  depletions  are 
modeled  too  high;  (4)  the  water 
planning  model  is  currently  simplistic 
and  rough;  and  (5)  water  operations 
modeling  is  still  undergoing 
troubleshooting,  repairs,  and 
enhancements.  Thus,  we  conclude  that 
URGWOM  is  not  available  for  use  in  the 
economic  analysis. 

Nevertheless,  during  the  July  22, 
2002,  meeting  with  the  NMISC,  it  was 
agreed  that  the  NMISC  would  run 
URGWOM  and  provide  detailed 
comments,  data,  output,  and 
interpretation  to  us  during  the  open 
conunent  period  on  this  and  other 
relevant  analyses.  We  also  requested 
that  the  NMISC  assist  us  in  determining 
the  economic  costs  of  providing  water  to 
meet  Rio  Grande  Compact  delivery 
obligations  separate  from  the  economic 
costs  of  leaving  water  in  the  river  for  the 
silvery  miimow.  The  NMISC  indicated 
in  its  October  2,  2002,  conunents  on  the 
proposed  critical  habitat  designation 
that  the  data  and  analyses  were  nearly 
complete  and  a  report  interpreting  the 
results  would  be  submitted  in 
November  2002.  Additional  comments 
or  data  were  not  submitted.  If  additional 
comments  or  data  had  been  submitted 
after  October  2,  2002,  we  would  not 
have  considered  them  in  the 
development  of  this  final  rule,  the 
economic  analysis,  or  the  EIS  because 
the  data,  analyses,  and  report  would  not 
have  been  submitted  during  the  open 
comment  period,  and  other  parties 
would  not  have  had  the  full  opportunity 
to  review  and  comment  on  the  material. 

Section  4(b)(2)  of  the  Act  states 
critical  habitat  shall  be  designated  on 
the  basis  of  the  best  scientific  data 
available.  We  must  make  this 
determination  on  the  basis  of  the 
information  available  at  this  time,  and 
we  are  not  allowed  to  delay  our  decision 
until  further  information  is  submitted. 
Therefore,  we  conclude  the  ciurent 
hydrological  model  used  in  the 
economic  analysis  is  the  best  scientific 
information  available  at  this  time,  as     . 
required  by  the  Act. 

(54)  Comment:  The  Economic 
Analysis  appears  to  underestimate  the 


amount  of  supplemental  water  that  is 
required  to  maintain  flows  specified  by 
the  biological  opinion  on  the- middle  Rio 
Grande. 

Our  Response:  From  our  experience, 
it  is  nearly  impossible  to  guarantee 
continuous  flow  in  the  middle  Rio 
Grande  at  all  times  of  the  year, 
regardless  of  the  extremity  of 
conditions.  As  a  result,  our  analysis 
calculates  the  annual  deficit  of  water 
below  the  required  minimum  flow  in 
the  95th  percentile  and  the  50th 
percentile  worst-case  [e.g.,  driest)  year. 
This  calculation  results  in  an  average 
annual  deficit  of  40.427  af/year  in  the 
middle  Rio  Grande.  This  estimate  of 
supplemental  water  is  within  the  range 
of  other  estimates  of  supplemental  .water 
required  to  maintain  instream  flow  in 
the  middle  Rio  Grande.  Since  1996,  the 
BOR  has  leased  water  each  year  to 
maintain  instream  flow  during  this  dry 
period.  In  2001,  22,000  af  of 
supplemental  water,  from  the 
conservation  water  agreement,  was 
released  and  was  sufficient  to  meet  the 
supplemental  flow  requirements 
outlined  in  the  June  29,  2001,  biological 
opinion  (J.  Smith,  pers.  comm..  2002).  In 
addition.  Balleau  Groundwater.  Inc. 
(1999)  estimated  that  it  would  require 
52.600  af  of  water  released  from  Cochiti 
to  maintain  a  flow  of  200  cfs  at  San 
Acacia  in  an  average  year.  Therefore,  we 
believe  oin  estimate  of  approximately 
40,000  af  of  supplemental  water  is 
accurate. 

(55)  Comment:  The  Service's  analyses 
do  not  take  into  account  upstream 
storage  that  would  be  needed  to  provide 
for  supplemental  flows,  nor  did  the 
Service  address  storage  of  native  water 
when  storage  is  restricted  in  upstream 
reservoirs  (e.g.,  see  Rio  Grande. 
Compact,  Article  VII). 

Our  Response:  The  hydrologic  model 
used  in  the  economic  analysis  did  not 
attempt  to  model  the  location  of  water 
used  to  supplement  instream  flow,  but 
rather  provided  the  amount  of 
supplementary  water  needed  at  the  Sari 
Acacia  (middle  Rio  Grande)  and  Acme 
(middle  Pecos  River)  gages.  We  did  not 
identify  sources  of  supplemental  water 
(e.g.,  storage)  within  diis  designation, 
because  these  sources  can  vary 
annually.  Moreover,  the  Federal 
agencies  have  discretion  on  selecting 
specific  soinces  and  storage  of 
supplemental  water  (BOR  2001c;  Corps 
2001).  The  amount  of  supplemental 
flows  will  be  dependent  upon  the 
enviroiunental  baseline  of  the  silvery 
minnow,  the  proposed  action  by  the 
Federal  agency,  and  those  discretionary 
actions  that  are  part  of  the  consultation. 


(56)  Comment:  Future  supplemental 
water  will  not  be  available  in  the  middle 
Rio  Grande  as  it  was  from  1996  to  2002. 
Our  Response:  As  with  all  biological 
opinions,  if  the  Federal  action  agency, 
(i.e.,  the  BOR  in  the  June  29,  2001. 
biological  opinion)  cannot  meet  the 
measures  described  in  the  biological 
opinion  that  must  b^  undertaken, 
reinitiation  of  formal  consultation  is 
required.  In  the  middle  Rio  Grande,  if 
supplemental  water  is  not  available  to 
meet  target  flows  contained  in  a 
biological  opinion,  then  reinitiation  of 
consultation  would  be  required. 
Reinitiation  of  consultation  has  no 
bearing  on  the  designation  of  critical 
habitkt  for  the  silvery  minnow. 

[57)  Comment:  The  designation  will 
steal  water  from  an  already  drought- 
stricken  area.  Critical  habitat  wiU 
devastate  the  farming  culture. 

Our  Response:  The  maintenance  of 
river  flows  has  been  implemented 
through  BOR's  volimtary  supplemental 
water  program.  This  program  is  being 
implemented  vdtWn  the  existing  water 
rights  framework,  including  Federal 
bidiari  water  rights,  San  Juan-Chama 
contract  rights,  and  state  law  water 
rights  administered  by  the  State  of  New 
Mexico.  Supplemental  flows  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  will  likely  be  similar  if 
not  identical  to  what  is  currently 
required  to  avoid  jeopardizing  the 
species. 

During  the  2000  irrigation  season, 
most  of  die  supplemental  water  used  to 
support  the  silven,'  minnow  was 
provided  through  BOR  leases  of  San 
Juan-Chama  Project  water  frtjm  the  City 
of  Albuquerque.  The  City  in  turn 
provided  that  water  to  the  MRGCD  to 
finish  the  irrigation  season,  while 
allowing  native  Rio  Grande  flows  to 
remain  in  the  river  without  diversion. 
Moreover,  in  June  2002,  the  City  of 
Albuquerque  signed  two  agreements  to 
provide  40,000  af  of  water  to  the  BOR 
for  supplemental  flows  for  the  silvery 
mirmow  and  an  additional  70,000  af  of 
water  to  extend  the  MRGCD  irrigation 
season  from  June  to  September  2002. 

The  BOR  supplemental  water  program 
has  been  implemented  on  a  year-to-year 
basis  since  1997.  During  this  period,  no 
irrigation  water  has  been  used  to 
augment  river  flows  without  being 
replaced  (BOR  2001c).  For  example,  the 
water  that  was  leased  from  San  Juan- 
Chama  contractors  and  released  during 
2000  was  used  by  MRGCD  for  irrigation 
and  was  exchanged  for  an  equivatent 
amount  of  native  Rio  Grande  water  to 
provide  supplemental  flows  for  the 
silvery  minnow.  We  believe  that  these  . 
types  of  collaborative  actions  will 
continue  and  do  not  anticipate  that  the 
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amount  of  supplemental  instream  flow, 
required  by  past  section  7  consultations 
(e.g.,  Service  2001b),  will  increase 
because  an  area  is  designated  as  critical 
habitat. 
•     (58)  Comment:  The  Service  should 
analyze  the  impacts  on  groundwater, 
urban  development,  and  operation  of 
canals  and  other  irrigation  structures. 

Our  Response:  The  EIS  analyzes 
impacts  on  water  rights  and 
management,  land  ownership  and  use, 
social  and  economic  impacts,  and  a 
variety  of  other  environmental 
consequences. 

(59)  Comment:  The  Service  should 
consider  the  positive  impact  of  critical 
habitat  designation  in  the  region's 
economy. 

Our  Response:  The  potential  benefits 
of  critical  habitat  are  described  in  the 
economic  analysis  and  EIS. 

(60)  Comment:  It  is  currently 
impossible  with  the  natural  flow  regime 
{i.e.,  after  all  managed  uses  of  water  are 
curtailed)  to  maintain  the  primary 
constituent  elements  related  to  water 
flow.  The  primary  constituent  element 
that  indicates  conditions  "do  not 
increase  prolonged  periods  of  low  or  no 
flow"  presume  a  baseline  is  known. 

Our  Response:  Critical  habitat  is 
designated  on  the  basis  of  existing 
conditions  within  each  of  the  river 
reaches.  We  acknowledge  that  some  of 
these  areas  have  the  potential  for  no  to 
low  flow  during  certain  seasons  or 
years.  This  primary  constituent  element 
provides  water  of  sufficient  flows  to 
reduce  the  formation  of  isolated  pools, 
and  is  essential  to  the  conservation  of 
the  silvery  minnow  because  the  species 
cannot  withstand  permanent  drying  of 
long  stretches  of  river.  In  addition, 
please  see  response  to  comment  35  for 
information  related  to  this  particular 
issue. 

(61)  Comment:  There  is  not  enough 
information  known  about  the  silvery 
minnow  or  about  the  impacts  of  the 
designation  to  perform  the  required 
analyses. 

Our  Response:  This  final 
determination  constitutes  our  best 
assessment  of  areas  needed  for  the 
conservation  of  the  silvery  minnow.  We 
must  make  this  determination  on  the 
basis  of  the  information  available  at  this 
time,  and  we  may  not  delay  our 
decision  until  more  information  about 
the  species  and  its  habitat  are  available. 
Southwest  Center  for  Biological 
Diversity  V.  Babbitt,  215  F.3d  58  (D.C. 
Cir.  2000). 

(62)  Comment:  The  Service  concludes 
that  low  or  no-flow  conditions  have 
become  more  prevalent  in  the  last  few 
decades.  The  hydrologicaLdata 
demonstrate  that  this  is  not  true.  These 


unfounded  claims  indicate  that  a 
thorough  hydrologic  analysis  of  the 
middle  Rio  Grande  should  be  completed 
using  hydrological  variability 
techniques  (e.g.,  Richter  et  al.  1997). 

Our  Response:  We  have  revised  the 
"Background"  section  of  this  final  rule. 
We  are  participating  in  the  Upper  Rio 
Grande  Basin  Water  Operations  Review 
and  EIS  with  the  Joint  Lead  Agencies 
and  other  cooperators,  including  the 
Corps.  B»Rt  and  the  NMISC,  to 
comprehensively  review  the  water 
operations  activities  that  are  conducted 
under  the  existing  authorities  in  the  Rio 
Grande  Basin  above  Fort  Quitman,  TX. 
Hydrological  variability  techniques  {e.g., 
Richter  et  al.  1997)  can  guide  river 
managers  to  define  and  adopt  interim 
management  targets  before  conclusive 
long-term  research  results  are  available. 
The  Federal  agencies  have  discretion 
when  selecting  specific  river 
management  targets  and  activities  {e.g., 
sources  and  storage  of  supplemental 
water  (BOR  2001c:  Corps  2001)). 
Consequently,  hydrological  variability 
techniques  could  be  applied  to  river 
management  targets  and  activities  at  the 
discretion  of  the  Federal  agencies,  but 
are  beyond  the  scope  of  this 
designation. 

(63)  Comment:  One  commenter 
questioned  why,  although 
approximately  200,000  af  of  water  were 
released  in  the  summer  of  2000  to  save 
the  silvery  minnow  from  extinction,  the 
species  suffered  one  of  its  most 
significant  declines  during  this 
artificially  wet  period.  NM  and  other 
signatories  of  the  Rio  Grande  Compact 
cannot  afford  this  waste  of  water. 

Our  Response:  In  the  spring  of  2000, 
as  a  result  of  court-ordered  mediation 
{Minnow  V.  Keys,  Civ.  No.  99-1230  JP/ 
KBM-ACE),  BOR.  through  voluntary 
leases  and  repayment  agreements,  and 
in  cooperation  with  other  entities, 
provided  168,000  af  of  water  to  the  Rio 
Grande  for  the  silvery  minnow  and  for 
irrigation  purposes  during  the  year 
2000.  Data  from  silvery  minnow 
population  monitoring  studies  in  2001 
indicated  a  slight  increase  of  the 
population  in  the  Angostura.  Isleta,  and 
San  Acacia  Reaches  (Dudley  and 
Platania  2001).  Without  efforts  to 
maintain  at  least  some  flow  in  the  Rio 
Grande  in  2000.  it  is  likely  that  the 
silvery  minnow  might  have  been 
extirpated  from  the  middle  Rio  Grande 
(Dudley  and  Platania  2001).  It  is  also 
important  to  note  that,  at  least  partially 
as  a  result  of  these  supplemental  flows. 
NM  realized  a  credit  of  100.000  af 
toward  its  current  and  future  delivery 
obligations  to  TX  under  the  Rio  Grande 
Compact  (BOR  2001c). 


(64)  Comment:  Because  of  the  silvery 
minnow,  the  Service  has  not  allowed 
the  BOR  to  maintain  a  channel  through 
the  delta  area  north  of  Elephant  Butte 
Reservoir. 

Our  Response:  On  May  8,  2000,  we 
received  a  biological  assessment  from 
BOR  concerning  the  creation  of  a 
temporary  channel  through  the 
upstream  delta  of  Elephant  Butte 
Reservoir.  BOR  proposed  to  implement 
several  conservation  measures-these 
were  included  and  described  in  their 
biological  assessment  as  part  of  the 
project.  On  August  4,  2000.  we 
completed  consultation  by  concurring 
with  BOR's  determination  that  the 
project  "may  afi^ect  but  is  not  likely  to 
adversely  affect"  the  silvery  mirmow  or 
its  designated  critical  habitat,  that  it 
"may  affect  but  is  not  likely  to  adversely 
affect"  the  southwestern  willow 
flycatcher,  and  that  it  will  have  "no 
effect"  on  the  bald  eagle.  During 
September  2000  and  April  2001.  BOR 
provided  supplementary  information 
and  clarifications  on  the  project 
activities.  No  additional  effects  were 
anticipated  and  it  is  our  understanding 
that  BOR  is  proceeding  with  the 
construction  of  the  temporary  chaiuel 
in  full  compliance  with  its 
responsibilities  under  the  Act.  In  a  letter 
dated  August  30.  2002,  from  the 
Service's  New  Mexico  Ecological 
Services  Field  Office  to  the  New  Mexico 
Office  of  the  State  Engineer,  we 
reiterated  that  environmental 
compliance  with  the  Act  had  been 
achieved.  In  the  letter,  we  specifically 
asked  whether  the  State  Engineer 
believed  that  further  enviroimiental 
clearances  were  required  for  the 
completion  of  the  temporary  channel. 
We  did  not  receive  a  response  to  the 
August  30,  2002,  letter. 

(65)  Comment:  Many  environmental 
groups  are  using  the  silvery  minnow  to 
further  their  agendas  of  stopping  growth 
and  development. 

Our  Response:  The  recovery  of  the 
silvery  minnow  follows  our  cooperative 
policy  on  recovery  plan  participation,  a 
policy  intended  to  involve  stakeholders 
in  recovery  plaiming  (July  1,  1994;  59 
FR  34272).  Numerous  individuals, 
agencies,  environmental  groups,  and 
affected  parties  were  involved  in  the 
development  of  the  Recovery  Plan  or 
otherwise  provided  assistance  and 
review  (Service  1999).  We  believe  this 
stakeholder  involvement  will  minimize 
the  social  and  economic  impacts  that 
could  be  associated  with  recovery  of 
this  endangered  species. 

Section  4(a)(3)  of  the  Act  requires  that 
the  Secretary,  to  the  maximum  extent 
prudent  and  determinable,  designate 
critical  habitat  at  the  time  a  species  is 


listed  as  endangered  or  threatened.  As 
noted  under  the  "Background  Section" 
above,  when  the  silvery  minnow  was 
listed  as  endangered  in  1994,  we  found 
that  critical  habitat  was  not 
determinable.  Subsequently,  we  were 
ordered  to  publish  a  final  determination 
regarding  critical  habitat  for  the  silvery 
minnow.  Forest  Guardians  v.  Babbitt, 
Civ.  No.  97-0453  JC/DIS.  On  July  6, 
1999,  we  published  a  final  designation 
of  critical  habitat  for  the  silvery  minnow 
(64  FR  36274),  pursuant  to  the  court 

order. 

Critical  habitat  will  affect  private. 
State,  or  Tribal  activities  when  Federal 
funding,  permitting,  or  authorization  is 
involved.  If  there  is  Federal 
involvement,  consultation  will  be 
completed  within  the  statutory  time 
frames.  The  process  of  section  7 
consultation  does  not  stop  growth  or 
development. 

(66)  Comment:  Your  last  econbmic 
analysis  found  that  there  would  be  no 
impacts  associated  with  the  designation 
of  critical  habitat  for  the  silvery 
minnow. 

Our  Response:  We  were  required  to 
prepare  a  new  critical  habitat 
designation  under  the  court  order  from 
the  United  States  District  Cburt  for  the 
District  of  New  Mexico,  in  Middle  Rio 
Grande  Conservancy  District  v.  Babbitt, 
206  F.  Supp.  2d  1156  (D.N.M.  2000).  We 
prepared  a  new  economic  analysis,  a 
draft  EIS,  and  a  new  proposed  rule 
pursuant  to  th«t  court  order.  A  new 
economic  analysis  was  completed  to 
address  this  revised  final  designation, 
the  previous  economic  analysis  is  not 
reflective  of  this  designation  or  our 
current  approach  for  analyzing 
economic  impacts. 

(67)  Comment:  The  economic  analysis 
only  considered  the  middle  Rio  Grande 
as  an  entire  unit  and  did  not  evaluate 
economic  impacts  to  different  areas 
within  the  middle  Rio  Grande.  An 
economic  analysis  that  does  not  take 
local  land  and  water  use  into  account 
does  not  disclose  the  full  economic 
costs  of  the  designation  and  is  of  no 
benefit  to  the  Service  or  the  public. 

Our  Response:  The  economic  analysis 
includes  specific  analyses  within  the 
area  designated  as  critical  in  the  middle 
Rio  Grande  by  estimating  the  cost  of 
designating  critical  habitat  in  each  of 
the  five  reaches.  The  analysis  utilized 
all  information  provided  by  the  Federal, 
State,  local,  and  Tribal  respondents 
operating  in  the  area,  including  models 
created  by  and  technical  assistance  from 
the  New  Mexico  State  University 
Agricultiu'al  Extension  Service. 
Information  concerning  the  local  and 
regional  economy  was  analyzed  to 
conclude  that  there  would  not  be 


significant  economic  impacts  associated 
with  the  designation  of  critical  habitat 
for  the  silvery  minnow  {see  also  the 
"Economic  Analysis"  section  of  this 
rule). 

(68)  Comment:  The  draft  economic 
analysis  uses  alfalfa  as  the  basis  for 
calculating  the  cost  of  forgone 
production  and  secondary  economic 
impacts.  The  estimated  economic 
impacts  were  likely  underestimated 
because  alfalfa  makes  up  about  56 
percent  of  the  agricultural  crops  in  the 
middle  Rio  Grande.  The  costs  of  forgone 
production  on  the  other  44  percent  of 
agricultural  crops  would  likely  be 
higher,  since  alfalfa  is  a  relatively  low- 
value,  high-water-consuming  crop. 

Our  Response:  Based  on  interviews 
with  local  crop  scientists  and  because  of 
the  dominant  status,  annual  planting 
cycle,  and  relatively  high  water 
requirements  of  alfalfa,  the  economic 
analysis  assimies  that  acres  retired  from 
planting  will  be  those  devoted  to  the 
alfalfa  crop.  However,  the  economic 
analysis  indicated  that  this  assumption 
is  likely  to  be  conservative  and  to 
overstate  effects  on  the  regional 
economy  when  compared  with 
modeling  reductions  in  water  available 
to  other  crops.  A  second  calculation 
using  a  reduction  in  hay  production  is 
included  in  the  final  economic  analysis 
to  provide  comparison.  Modeling  the 
same  reductions  in  water  available  to 
the  second  most  prevalent  crop  in  each 
study  area  (pasture  hay  for  the  middle 
Rio  Grande  an3  cotton  for  the  Pecos) 
produces  a  total  value  of  forgone 
production  that  is  3  percent  less  than 
that  produced  by  modeling  removals 
from  alfalfa.  Given  that  90  percent  of  the 
irrigated  acreage  in  the  middle  Rio 
Grande  study  area  and  over  75  percent 
of  the  irrigated  acreage  in  the  Pecos 
study  area  are  devoted  to  the  two 
dominant  crops,  it  is  likely  that  water 
removed  from  irrigation  would  come 
from  one  of  these  two  crops,  validating 
the  assimiptions  set  forth  in  the 
economic  analysis. 

(69)  Comment:  The  draft  economic 
analysis  does  not  consider  that  NM  has 
had  an  active  water  market  for  years  and 
many  farmers  have  not  chosen  to  sell 
their  water  rights.  Consequently,  the 
acquisition  of  water  to  meet 
supplemental  flows  may  not  be 
available. 

Our  Response:  Under  New  Mexico 
State  law,  users  of  water  must  hold  a 
waterright.  Such  rights  are  treated  as 
property  rights,  and  are  traded  in  a 
inarket.  Since  a  competitive  market 
exists  for  water  rights  in  NM,  it  is 
assumed  that  the  price  of  these  rights 
represents  the  expected  economic 
benefit  of  water  made  available  by  these 


rights,  in  its  highest  and  best  use.  That 
is,  in  paying  for  water  rights,  buyers  are 
making  clear  the  implicit  value  of  the 
water  to  them.  The  economic  analysis 
concluded  that  (1)  there  is  an  active" 
mark^et  in  NM  to  move  water  to  uses 
other  than  the  original  use;  (2)  there  are 
multiple  buyers  and  sellers  of  water 
rights;  and  (3)  the  price  of  water  rights 
can  be  predicted  from  expected 
underlying  economic  factors. 

Studies  and  historic  and  current  data 
indicate  that  "water  flows  uphill  toward 
money"  (Brookshire  et  al.  2002:  Hall 
2002).  In  other  words,  water  will  move 
toward  the  highest  valued  use  in 
accordance  with  the  economy.  For 
example,  90  percent  of  all  water  rights 
transferred  (i.e.,  leased  or  sold)  in  the 
middle  Rio  Grande  from  1976  to  2000 
were  previously  held  by  irrigation 
(Brookshire  et  al.  2002).  Consequently, 
we  believe  that  the  voluntary' 
acquisition  of  water  to  meet 
supplemental  flows  will  be  available. 

(70)  Comment:  The  economic  analysis 
underestimates  the  farmland  removed 
from  production  to  provide  for 
supplemental  flows. 

Our  Response:  The  economic  analysis 
used  models  created  by  the  New  Mexico 
Cooperative  Extension  Service  and  NM 
agricultural  statistics  from  the  New 
Mexico  Agricultural  Statistics  Service  to 
estimate  costs  and  returns  for  the  State's 
farming  industry  in  2001.  The 
commenter  did  not  provide  any  data  for 
us  to  consider  and  did  not  explain  why 
he  or  she  believes  our  estimates  to  be 
inadequate. 

(71)  Comment:  Agricultiu^l  -^  * 
production  in  the  middle  Rio  Grande 
valley  is  on  a  scale  that  does  not  allow 
comparison  to  agriculture  elsewhere  in 
the  United  States.  Consequently,  the 
values  of  agriculture  are  as  much  social 
and  cultural  as  they  are  economic.  The 
Service  should  consider  these  values 
before  finalizing  the  designation. 

Our  Response:  The  economic  analysis 
estimated:  (1)  The  opportunity  cost  of 
water  needed  to  supplement  instream 
flow;  (2)  direct,  indirect,  and  induced 
economic  effects  resulting  from  the 
resulting  changes  in  the.use  of  water, 
including  cultural  and  secondary 
impacts  on  water  sellers  and 
communities:  and  (3)  costs  of  section  7 
consultations.  The  EIS  also  analyzed  the 
social  and  economic  im.pacts.  impacts 
on  land  use,  and  impacts  on  cultural 
resources.  Please  refer  to  the  economic 
analysis  and  EIS  for  a  complete  analysis 
of  these  impacts. 

(72)  Comment:  The  economic  analysis 
assumed  that  the  market  for  water  rights 
may  not  result  ift  actual  delivery  of  "wet 
water"  (i.e.,  water  in  the  river)  once  the 
middle  Rio  Grande  is  adjudicated. 
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Our  Response:  Water  rights  in  the 
middle  Rio  Grande  are  not  adjudicated 
and  much  of  the  water  uses  are  not 
metered  (Whitney  et  al.  1996). 
Adjudicating  water  rights  (i.e.,  a  judicial 
determination  and  deHnition  of  water 
rights  within  a  river  system  that 
quantifies  and  establishes  the  legal  right 
to  use  water)  in  the  middle  Rio  Grande 
would,  in  conjunction  with  a  metering 
program,  allow  for  improved 
administration  of  water  rights  and 
improved  water  management  (Whitney 
et  al.  1996).  However,  an  adjudication 
may  not  be  completed  for  the  middle 
Rio  Grande  in  the  foreseeable  future. 

The  State  Engineer  of  New  Mexico 
has  indicated  that  as  water  markets 
begin  to  develop  in  the  state,  there  will 
be  a  natural  tendency  to  attempt  to 
transfer  paper  water  rights  (New  Mexico 
Office  of  the  State  Engineer  2001).  The 
State  Engineer  is  charged  with  water 
rights  adjudications  (New  Mexico  Office 
of  the  State  Engineer  2001).  The  existing 
adjudication  system  is  being  examined 
to  allow  the  entire  State  to  be 
adjudicated  (New  Mexico  Office  of  the 
State  Engineer  2001).  Moreover,  the 
State  Engineer  of  New  Mexico  has  three 
criteria  that  must  be  met  in  order  for 
state  law  water  rights  to  be  transferred: 
(1)  The  right  must  be  valid,  with  a  valid 
priority  date:  (2)  the  water  must  be  put 
to  beneficial  use;  and  (3)  the  transferred 
water  right  must  not  impair  the  rights  of 
others,  including  compact  deliveries. 
For  these  reasons,  we  believe  that  the 
sale  or  lease  of  water  rights  will  result 
in  the  delivery  of  "wet  water." 

(73)  Comment:  The  prevailing  price  of 
water  rights  in  the  middle  Rio  Grande 
will  substantially  increase  when  more 
than  40,000  af  water  rights  are  sold  and 
removed  from  the  water  rights  market. 

Our  Response:  The  price  of  water 
rights  is  significantly  affected  by  the 
type  of  buyer  (e.g..  municipal,  private, 
Federal/State)  and  has  increased  in  NM 
over  the  last  several  decades  (Brookshire 
et  al.  1999).  However,  water  markets 
remain  highly  localized,  with 
significantly  different  prices  in  each 
market.  Nevertheless,  the  value  used  in 
the  economic  analysis  reflects  the 
current  price  of  water  rights  resulting 
from  the  voluntary  acquisition  of 
supplemental  water.  We  expect  these 
types  of  voluntary  programs  to  continue, 
and  do  not  anticipate  that  the  amount  of 
supplemental  water  (i.e.,  demand)  in 
previous  consultations  (e.g..  Service 
200lb)  will  increase  because  critical 
habitat  is  designated.  In  addition,  please 
see  response  to  comment  57  for 
information  related  to  this  particular 
issue. 


(74)  Comment:  The  economic  analysis 
does  not  explain  why  a  20-year  time 
period  was  selected. 

Our  Response:  The  economic  analysis 
stated  that  activities  occurring  greater 
than  20  years  in  the  future  are  difficult 
to  predict,  and  the  outcomes  of  such 
activities  are  even  more  uncertain.  The 
20-year  time  horizon  was  selected 
because  population  forecasts  as  well  as 
local  and  regional  planning  documents 
use  similar  time  horizons. 

(75)  Comment:  The  economic  analysis 
does  not  explicitly  address  whether  the 
benefits  of  excluding  a  particular  reach 
outweigh  the  benefits  of  including  the 
reach  as  critical  habitat. 

Our  Response:  We  use  the  economic 
analysis  and  other  relevant  information 
to  conduct  analyses  under  section 
4(b)(2)  of  the  Act.  If  relevant  to  a 
particular  critical  habitat  designation, 
these  considerations  are  included  in  the 
final  rule  (50  CFR  424.19).  For  a 
detailed  discussion,  see  the  "Exclusions 
Under  Section  4(b)(2)  of  the  Act"  and 
"Relationship  of  Critical  Habitat  to 
Pueblo  Lands  under  Section  3(5)(A)  and 
Exclusions  Under  Section  4(b)(2)" 
sections  belolC. 

Summary  of  Changes  From  the 
Proposed  Rule 

In  the  development  of  this  final 
designation  of  critical  habitat  for  the 
silvery  minnow  we  made  several 
changes  to  the  proposed  critical  habitat 
designation  based  on  our  review  of 
public  comments  received  on  the 
proposed  designation,  the  draft 
economic  analysis,  and  the  draft  EIS 
and  further  evaluation  of  lands 
proposed  as  critical  habitat.  As 
discussed  in  the  "Relationship  of 
Critical  Habitat  to  Pueblo  Lands  Under 
Section  3(5)(A)  and  Exclusions  Under 
Section  4(b)(2)"  section  of  this  final 
rule,  we  evaluated  the  lands  proposed 
as  critical  habitat  for  the  Pueblos  of 
Santo  Domingo,  Santa  Ana,  Sandia,  and 
Isleta.  Because  each  of  these  Pueblos 
submitted  management  plans  that ' 
provide  for  special  management 
considerations  or  protections  for  the 
silvery  minnow  and  because  of  other 
relevant  issues,  (see  "Relationship  of 
Critical  Habitat  to  Pueblo  Lands  Under 
Section  3(5)(A)  and  Exclusions  Under 
Section  4(b)(2)"  section  below),  these 
lands  were  not  included  in  the  final 
critical  habitat  designation. 

The  downstream  Doundary  of  critical 
habitat  differs  from  that  described  in  the 
proposed  rule.  In  the  proposal,  the 
boundary  was  Elephant  Butte  Reservoir 
Dam,  with  the  reservoir  specifically 
excluded  by  definition  (June  6,  2002;  67 
FR  39206).  However,  in  this  final  rule, 
we  selected  the  utility  line  crossing  the 


Rio  Grande  with  UTM  coordinates  of 
UTM  Zone  13:  311474  E,  3719722  N, 
just  east  of  the  Bosque  Well  demarcated 
on  USGS  Paraje  Well  7.5  minute 
quadrangle  (1980).  This  downstream 
boundary  of  critical  habitat  was  selected 
because  it  is  a  permanent  identified 
landmark  that  is  found  on  a  standard 
topographic  map.  The  area  below  this 
boundary  (i.e.,  from  the  utility  line 
downstream  to  Elephant  Butte  Reservoir 
Dam)  has  the  potential  to  be  inundated 
by  the  reservoir  and  may  not  provide 
those  physical  or  biological  featiu^s 
essential  to  the  conservation  of  the 
species  and  is  therefore  not  designated 
as  critical  habitat. 

During  the  open  comment  period,  the 
BOR  provided  CIS  maps  that  identified 
the  utility  line  crossing  the  Rio  Grande 
with  UTM  coordinates  of  UTM  Zone  13: 
311474  E,  3719722  N.  just  east  of  the 
Bosque  Well  demarcated  on  USGS 
Paraje  Well  7.5  minute  quadrangle 
(1980)  (M.  Porter,  BOR,  pers.  comm., 
2002).  Consequently,  we  revised  the 
boundary  for  the  designation  because 
we  find  that  the  area  downstream  of  the 
utility  line  is  not  essential  to  the 
conservation  of  the  silvery  minnow  and 
we  believe  that  the  boundary,  as 
originally  proposed,  was  confusing  as 
evidenced  by  many  commenters, 
including  the  Elephant  Butte  Irrigation 
District,  the  NMISC,  and  others. 

We  further  reviewed  existing 
information  (Platania  and  Dudley 
2001a)  to  determine  if  the  area  from  the 
designated  critical  habitat  boundary  to 
the  headwaters  of  Elephant  Butte 
Reservoir  is  essential  to  the 
conservation  of  the  silvery  minnow.  For 
example,  the  location  for  the  silvery 
minnow  spawning  study  (Platania  and 
Dudley  2000,  2001a)  is  just  downstream 
of  the  critical  habitat  boundary.  The 
study  location  was  selected  to  maximize 
the  potential  number  of  silvery  minnow 
eggs  collected  by  rescuing  those  eggs 
destined  to  drift  into  Elephant  Butte 
Reservoir.  Currently,  if  silvery  minnow 
spawn  in  the  area  from  the  designated 
critical  habitat  boundary  to  the 
headwaters  of  Elephant  Butte  Reservoir, 
the  floating  eggs  would  enter  the 
reservoir  in  just  a  few  hours.  Once  the 
eggs  and  larvae  enter  the  reservoir,  they 
would  be  subjected  to  predation 
(Platania  and  Dudley  2001a).  We  find 
that  silvery  minnow  eggs  and  larvae  in 
this  reach  contribute  little  to  the 
survival  or  recovery  of  the  species. 
ConsequenUy,  the  area  from  the 
designated  critical  habitat  boundary  to 
the  headwaters  of  Elephant  Butte 
Reservoir  is  not  essential  to  the 
conservation  of  the  silvery  minnow. 
Because  of  these  reasons,  we  also 
believe  that  the  exclusion  of  this  area 


from  the  designated  critical  habitat  will 
not  lead  to  the  extinction  of  the  species. 
It  Should  be  noted  that  the  Service,  in 
collaboration  with  other  State  and 
Federal  agencies,  rescues  silvery 
miimow  eggs  in  the  lower  San  Acacia 
Reach  for  use  in  captive  propagation 
and  subsequent  augmentation  of  the 
silvery  minnow  in  the  middle  Rio 
Grande. 

Exclusions  Under  Section  4(b)(2)  of  the 
Act 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  designations  on 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  and  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  a  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  Our  analysis  of 
the  following  two  areas:  (1)  The  river 
reach  in  the  middle  Pecos  River,  NM, 
from  Sumner  Dam  to  Brantley  Dam  in 
De  Baca,  Chaves,  and  Eddy  Counties, 
NM;  and  (2)  the  river  reach  in  the  lower 
Rio  Grande  in  Big  Bend  National  Park 
downstream  of  the  National  Park 
boundary  to  the  Terrell/Val  Verde 
County  line,  TX,  concludes  that  the 
benefits  of  excluding  these  areas  from 
the  designation  of  critical  habitat 
outweigh  the  benefits  of  including  them. 
Therefore,  we  are  not  designating  these 
areas  as  critical  habitat. 

(J)  Benefits  of  Inclusion 

The  benefits  of  inclusion  of  the  river 
reach  in  the  middle  Pecos  River,  NM, 
from  Sumner  Dam  to  Brantley  Dam  in 
De  Baca,  Chaves,  and  Eddy  Counties, 
NM,  would  result  from  the  requirement 
under  section  7  of  the  Act  that  Federal 
agencies  consult  with  us  to  ensure  that 
any  proposed  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 
Historically,  no  consultations  have 
occurred  on  the  Pecos  River  for  the 
silvery  miimow  since  the  area  is  not 
occupied  by  the  species.  However, 
while  critical  habitat  designation  could 
provide  some  benefit  to  the  silvery 
minnow,  in  fact,  consultations  are 
already  occurring  for  another  listed  fish 
with  similar  habitat  requirements.  The 
Pecos  bluntnose  shiner  (Notrapis  simus 
pecosensis)  was  federally  listed  in  1987 
and  portions  of  the  Pecos  River  are 
designated  as  critical  habitat  for  the 
Pecos  bluntnose  shiner  (February  20, 
1987;  52  FR  5295).  As  stated  in  the 
"Criteria  for  Identifying  Critical 
Habitat"  section  of  this  rule,  these  fish 
species  belong  to  the  same  guild  of 
broadcast  spawners  with  semibuoyant 


eggs  and  also  spawn  during  high  flow 
events  with  eggs  and  larvae  being 
distributed  downstream  (Bestgen  et  al. 
1989).  Therefore,  flow  regime  operations 
in  this  reach  that  benefit  the  Pecos 
blimtnose  shiner  also  provide  benefits 
to  silvery  minnow  habitat.  We  also 
believe  that  the  primary  constituent 
elements  for  the  Pecos  bluntnose  shiner 
critical  habitat  are  compatible  with  the 
primary  constituent  elements  for  the 
silvery  minnow  (see  "Criteria  for 
Identifying  Critical  Habitat"  section 
below).  Thus,  we  find  that  little 
additional  benefit  through  section  7 
consultation  would  occur  as  a  result  of 
the  overlap  between  habitat  suitable  for 
the  silvery  miimow  and  the  Pecos 
bluntnose  shiner  listing  and  critical 
habitat  designation. 

In  Sierra  Club  v.  Fish  and  Wildlife 
Service,  245  F.3d  434  (5th  Cfr.  2001), 
the  Fifth  Circuit  Court  of  Appeals  stated 
that  the  identification  of  habitat 
essential  to  the  conservation  of  the 
species  can  provide  informational 
benefits  to  the  public.  State  and  local 
governments,  scientific  organizations, 
and  Federal  agencies.  The  court  also 
noted  that  heightened  public  awareness 
of  the  plight  of  listed  species  and  their 
habitat*  may  facilitate  conservation 
efforts.  We  agree  with  these  findings: 
however,  we  believe  that  there  would  be 
little  additional  informational  benefit 
gained  from  including  the  middle  Pecos 
River  because  the  final  rule  identifies  all 
areas  that  are  essential  to  the 
Qonservation  of  the  silvery  minnow, 
regardless  of  whether  all  of  these  areas 
are  included  in  the  regulatory 
designation.  Consequently,  we  believe 
that  the  informational  benefits  will  be 
provided  to  the  middle  Pecos  River, 
even  though  this  reach  is  not  designated 
as  critical  habitat. 

The  economic  analysis  recognizes  that 
while  consultations  regarding  the  Pecos 
River  will  occur  without  a  silvery 
minnow  critical  habitat  designation, 
those  consultations  would  not  consider 
the  silvery  minnow.  However,  because 
of  the  similar  life  history  requirements, 
of  these  species,  we  do  not  emticipate 
that  the  outcomes  of  such  consultations 
would  be  altered.  We  recognize,  as  does 
the  economic  analysis,  that  the  middle 
Pecos  River  area  (as  described  above) 
covers  about  twice  the  length  of  the  area 
designated  for  the  Pecos  bluntnose 
shiner.  Historically,  two  formal 
consultations  and  two  informal 
consultations  occurred  annually  for  the 
Pecos  bluntnose  shiner.  The  economic 
analysis  assumes  that  twice  as  many 
consultations  would  occur  if  this  area 
were  designated  as  critical  habitat  for 
the  silvery  minnow,'  since  the  area 
would  be  doubled  in  size.  However,  the 


economic  analysis  also  recognizes  that 
this  is  likely  an  overstatement  of  the 
actual  increase  in  consultations  because 
consultations  frequently  occur  on 
projects  located  outside  of  Pecos 
blimtnose  shiner  critical  habitat, 
because  of  the  interdependent  nature  of 
the  river  system  and  the  presence  of  the 
species.  Consequently,  we  do  not 
believe  that  designating  critical  habitat 
within  this  river  reach  would  provide 
additional  benefits  for  the  silvery 
minnow,  because  currently  the  activities 
that  occur  outside  of  critical  habitat 
designated  for  the  Pecos  bluntnose 
shiner  are  also  the  subject  of 
consultation.  In  the  absence  of  the 
silvery  minnow,  we  find  little  benefit  to 
including  this  river  reach  in  the  critical 
habitat  for  the  silvery  minnow  because 
of  the  presence  of  the  Pecos  bluntnose 
shiner  and  its  designated  critical 
habitat.  Current  and  ongoing 
conservation  activities  for  the  Pecos 
bluntnose  shiner  are  compatible  with 
those  of  the  silvery  minnow  such  that 
reestablishment  of  the  silvery  minnow 
in  this  stretch  of  river  should  not  be 
precluded  in  the  future.  Thus,  we 
determine  that  any  additional  benefit 
from  a  designation  of  critical  habitat  in 
this  river  reach  does  not  outweigh  the 
benefit  of  excluding  this  area,  as 
discussed  below  in  the  "Benefits  of 
Exclusion"  section. 

The  benefits  of  inclusion  of  the  river 
reach  in  the  lower  Rio  Grande  in  Big 
Bend  National  Park  downstream  of  the 
park  boundary  to  the  Terrell/Val  Verde 
Count>'  line,  TX,  would  also  result  from 
the  requirement  under  section  7  of  the 
Act  that  Federal  agencies  consult  with 
us  to  ensure  that  any  proposed  actions 
do  not  destroy  or  adversely  modify 
critical  habitat.  However,  as  indicated  in 
the  economic  analysis,  we  anticipate 
very  little  consultation  activity  within 
this  area.  The  economic  analysis 
(section  6.3.3)  estimates  that  over  the 
next  20  years  there  would  be  a  total  of 
12  formal  consultations  and  6  informal 
consultations  if  silvery  minnow  critical 
habitat  were  designated.  The  only 
Federal  action  that  we  are  aware  of 
within  the  river  reach  of  the  lower  Rio 
Grande  downstream  of  Big  Bend 
National  Park  is  the  Big  Bend  National 
Park  oversight  and  permitting  authority 
for  float  trips,  scientific  research 
permits,  environmental  education,  and 
law  enforcement  (R.  Skiles.  Big  Bend 
National  Park,  pers.  comm.  2001). 
Therefore,  unless  there  are  other  tx^jes 
of  Federal  permitting  or  authorization 
within  this  area,  private  and  State- 
owned  lands  would  not  be  affected. 
Additional  activities  that  were  used  to 
estimate  the  numbers  of  consultations 
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for  this  area  include:  National  Park 
management  activities  [e.g.,  pesticide 
application  and  fishing  regulations),  . 
U.S.  International  Boundary  and  Water 
Commission  channel  maintenance 
activities,  certain  Service  activities  (e.g., 
fire  management  plans,  flsh  stocking), 
and  the  U.S.  Environmental  Agency 
(EPA)  NPDES  permitting  for  the 
Presidio  or  Lajitas  wastewater  treatment 
facility.  We  find  sufficient  regulatory 
and  protective  conservation  measures  in 
place  from  the  consultations  regarding 
the  activities  described  above.  We 
believe  there  would  be  little  benefit  to 
a  designation  in  this  reach  because  this 
area  is  protected  and  managed  by  the 
National  Park  Service  and  the  number  of 
consultations  expected  to  occur  in  this 
area  is  relatively  low. 

As  above,  we  believe  that  heightened 
public  awareness  of  a  listed  species  and 
its  habitat  may  facilitate  conservation 
efforts.  Nevertheless,  we  believe  that 
there  would  be  little  additional 
informational  benefit  gained  from 
including  the  lower  Rio  Grande  within 
designated  critical  habitat  for  the  silvery 
minnow  because  we  have  identified  in 
this  final,  designation  those  areas  that 
we  believe  are  essential  to  the 
conservation  of  the  species.  For  these 
reasons,  we  determine  that  any 
additional  benefit  of  designation  of 
critical  habitat  in  this  river  reach  does 
not  outweigh  the  benefit  of  excluding 
this  area,  as  discussed  below. 

(2)  Benefits  of  Exclusion 

As  discussed  in  the  "Recovery  Plan" 
section  of  this  rule,  the  primary  goals  of 
the  silvery  minnow  Recovery  Plan  are 
to:  (1)  Stabilize  and  enhance 
populations  of  the  silvery  minnow  and 
its  habitat  in  the  middle  Rio  Grande 
valley;  and  (2)  reestablish  the  silvery 
minnow  in  at  least  three  other  areas  of 
its  historic  range  (Service  1999).  We 
believe  that  the  best  way  to  achieve  the 
second  recovery  goal  will  be  to  use  the 
authorities  under  section  10(j)  of  the 
Act.  Consequently,  this  final  rule 
outlines  our  conservation  strategy  that 
we  believe  is  consistent  with  the 
species'  Recovery  Plan.  The 
conservation  strategy  is  to  reestablish 
the  silvery  minnow,  under  section  10{j) 
of  the  Act,  within  areas  of  its  historic 
range,  possibly  including  the  river  reach 
in  the  middle  Pecos  River  and  the  river 
reach  in  the  lower  Rio  Grande.  Since  the 
silvery  minnow  is  extirpated  from  these 
areas  and  natural  repopulation  is  not 
possible  without  human  assistance,  we 
believe  a  10(j)  rule  is  the  appropriate 
tool  to  achieve  this  recovery  objective. 
Nevertheless,  any  future  recovery 
efforts,  including  reintroduction  of  the 
species  to  areas  of  its  historic  range. 


must  be  conducted  in  accordai^ce  with 
NEPA  and  the  Act.  An  overview  of  the 
process  to  establish  an  experimental 
population  under  section  10(j)  of  the 
Act  is  described  below. 

Section  10(j)  of  the  Act  enables  us  to 
designate  certain  populations  of 
federally  listed  species  that  are  released 
into  the  wild  as  "experimental."  The 
circumstances  under  which  this 
designation  can  be  applied  are  the 
following:  (1)  The  population  is 
geographically  separate  from  non- 
experimental  populations  of  the  same 
species  (e.g.,  the  population  is 
reintroduced  outside  the  species' 
current  range  but  within  its  probable 
historic  range);  and  (2)  we  determine 
that  the  release  will  further  the 
conservation  of  the  species.  Section 
10(j)  is  designed  to  increase  our 
flexibility  in  managing  an  experimental 
population  by  allowing  us  to  treat  the 
population  as  threatened,  regardless  of 
the  species'  status  elsewhere  in  its 
range.  Threatened  status  gives  us  more 
discretion  in  developing  and 
implementing  management  programs 
and  special  regulations  for  a  population 
and  allows  us  to  develop  any 
regulations  we  consider  necessary  to 
provide  for  the  conservation  of  a 
threatened  species.  In  situations  where 
we  have  experimental  populations, 
certain  section  9  prohibitions  (e.g.. 
harm,  harass,  capture)  that  apply  to 
endangered  and  threatened  species  may 
no  longer  apply,  and  a  special  rule  can 
be  developed  that  contains  the 
prohibitions  and  exceptions  necessary 
and  appropriate  to  conserve  that 
species.  This  flexibility  allows  us  to 
manage  the  experimental  population  in 
a  manner  that  will  ensure  that  current 
and  future  land,  water,  or  air  uses  and 
activities  will  not  be  unnecessarily 
restricted  and  the  population  can  be 
managed  for  recovery  purposes. 

When  we  designate  a  population  as 
experimental,  section  10(j)  of  the  Act 
requires  that  we  determine  whether  that 
population  is  either  essential  or 
nonessential  to  the  continued  existence 
of  the  species,  on  the  basis  of  the  best 
available  information.  Nonessential 
experimental  populations  located 
outside  National  Wildlife  Refuge  System 
or  National  Park  System  lands  are 
treated,  for  the  purposes  of  section  7  of 
the  Act,  as  if  they  are  proposed  for 
listing.  Thus,  for  nonessential 
experimental  populations,  only  two 
provisions  of  section  7  would  apply 
outside  National  Wildlife  Refuge  System 
and  National  Park  System  lands:  Section 
7(a)(1),  which  requires  all  Federal 
agencies  to  use  their  authorities  to 
conserve  listed  species,  and  section 
7(a)(4),  which  requires  Federal  agencies 


to  informally  confer  with  us  on  actions  ■ 
that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  Section  7(a)(2)  of  the  Act, 
which  requires  Federal  agencies  to 
ensure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  apply  except 
on  National  Wildlife  Refuge  System  and 
National  Park  System  lands. 
Experimental  populations  determined  to 
be  "essential"  to  the  survival  of  the 
species  would  remain  subject  to  the 
consultation  provisions  of  section 
7(a)(2)  of  the  Act. 

In  order  to  establish  an  experimental 
population,  we  must  issue  a  proposed 
regulation  and  consider  public 
comments  on  the  proposed  rule  prior  to 
publishing  a  final  regulation.  In 
addition,  we  must  comply  with  NEPA. 
Also,  our  regulations  require  that,  to  the 
extent  practicable,  a  regulation  issued 
under  section  10(j)  of  the  Act  represent 
an  agreement  between  us,  the  aHected 
State  and  Federal  agencies,  and  persons 
holding  any  interest  in  land  that  may  be 
affected  by  the  establishment  of  the 
experimental  population  (see  50  CFR 
17.81(d)). 

The  flexibility  gained  by 
establishment  of  an  experimental 
population  through  section  10(j)  would 
be  of  little  value  if  a  designation  of 
critical  habitat  overlaps  it.  This  is 
because  Federal  agencies  would  still  be 
required  to  consult  with  us  on  any 
actions  that  may  adversely  modify 
critical  habitat.  In  effect,  tbe  flexibility 
gained  from  section  10(j)  would  be 
rendered  useless  by  the  designation  of 
critical  habitat.  In  fact,  section 
10(j)(2)(C)(ii)  of  the  Act  states  that 
critical  habitat  shall  not  be  designated 
under  the  Act  for  any  experimental 
population  determined  to  be  not 
essential  ta  the  continued  existence  of  a 
species. 

The  second  goal  of  the  Recovery  Plan 
is  to  reestablish  the  silvery  minnow  in 
areas  of  its  historic  range.  We  strongly 
believe  that,  in  order  to  achieve 
recovery  for  the  silvery  minnow,  we 
would  need  the  flexibility  provided  for 
in  section  10(j)  of  the  Act  to  help  ensure 
the  success  of  reestablishing  the 
minnow  in  the  middle  Pecos  River  and 
lower  Rio  Grande  areas.  Use  of  section 
10(j)  is  meant  to  encourage  local 
cooperation  through  management 
flexibility.  Critical  habitat  is  often 
viewed  negatively  by  the  public  since  it 
is  not  well  understood  and  there  are 
many  misconceptions  about  how  it 
affects  private  landowners  (Patlis  2001). 
We  believe  it  is  important  for  recovery 
of  this  species  that  we  have  the  support 
of  the  public  when  we  move  toward 
meeting  the  second  recovery  goal.  It  is 


critical  to  the  recovery  of  the  silvery 
minnow  that  we  reestablish  the  species 
in  areas  outside  of  its  current  occupied 
range.  The  current  population  of  silvery 
minnow  in  the  middle  Rio  Grande  is  in 
an  imperiled  state,  making 
reestablishment  into  other  portions  of 
its  historic  range  extremely  important. 

As  noted  above,  nonessential 
experimental  populations  located 
within  the  National  Park  System  are 
treated,  for  purposes  of  section  7  of  the 
Act.  as  if  they  are  listed  as  threatened 
(50  CFR  17.83(b)).  Thus,  a  nonessential 
experimental  population  established  in 
the  river  reach  in  the  lower  Rio  Grande 
downstream  of  the  Big  Bend  National 
Park  boundary  (i.e..  within  the  reach 
designated  as  a  wild  and  scenic  river)  to 
the  Terrell/Val  Verde  County  line,  TX. 
would  be  treated,  for  purposes  of 
section  7.  as  a  threatened  species 
because  this  area  is  a  component  of  the 
national  wild  and  scenic  rivers  system 
that  is  administered  by  the  Secretary  of 
the  Interior  through  the  National  Park 
Service  and  is  considered  part  of  the 
National  Park  System  (16  U.S.C. 
1281(c)).  These  lands  downstream  of  Big 
Bend  National  Park  are  owned  by  the 
State  of  Texas  (Black  Gap  Wildlife 
Management  Area)  and  approximately 
12  to  15  private  landowners.  The 
National  Park  Service's  management 
authority  in  the  wild  and  scenic  river 
designation  currently  extends  0.25  mi 
from  the  ordinary  high  water  mark. 
For  the  past  two  years,  Big  Bend 
National  Park  has  been  working  on  a 
management  plan  for  the  "outstanding 
remarkable  values  of  the  Rio  Grande 
wild  and  scenic  river"  (F.  Deckert,  Big 
Bend  National  Park,  pers.  coram.  2002). 
The  development  of  the  river 
management  plan  has  involved 
stakeholders,  including  private 
landowners  and  the  State  of  Texas. 
Throughout  the  stakeholder-based 
planning  process,  the  Park  has  built 
trust  among  diverse  and  competing 
interests  by  encouraging  open  dialogue 
regarding  various  river  management 
issues.  If  critical  habitat  were  designated 
in  this  river  reach,  the  introduction  of 
additional  Federal  influence  could 
jeopardize  the  trust  and  spirit  of 
cooperation  that  has  been  established 
over  the  last  several  years  (F.  Deckert, 
pers.  comm.  2002).  The  designation  of 
critical  habitat  would  be  expected  to 
adversely  impact  our,  and  possibly  the 
Park's,  working  relationship  with  the 
State  of  Texas  and  private  landowners, 
and  we  believe  that  Federal  regulation 
through  critical  habitat  designation 

would  be  viewed  as  an  unwarranted  and 

unwanted  intrusion. 
The  National  Park  Service  expects  to 

complete  and  finalize  its  management 


plan  and  EIS  in  2003.  We  will  review 
the  river  management  plan  when  the 
draft  EIS  is  released  to  suggest 
management  recommendations  for  this 
river  reach  that  are  consistent  with  the 
recovery  needs  of  the  silvery  minnow. 
We  believe  this  area  has  the  greatest 
potential  for  repatriating  the  species 
within  an  area  of  its  historic  range  and 
believe  this  river  reach  also  has  the 
greatest  potential  for  developing  an 
experimental  population  imder  section 
10(j)  of  the  Act.  In  order  for  an 
experimental  population  to  be 
successful,  the  support  of  local 
stakeholders — including  the  National 
Park  Service,  the  State  of  Texas,  private 
landowners,  and  other  potentially 
affected  entities — is  crucial.  In  light  of 
this  and  the  fact  that  the  river 
management  plan  will  soon  be 
completed,  we  find  that  significant 
benefits  result  from  excluding  this  river 
reach  from  designation  of  critical 
habitat. 

On  the  middle  Pecos  River,  we 
acknowledge  that  the  NMISC  has  been 
actively  acquiring  and  leasing  water 
rights  to  meet  the  State's  delivery 
obligations  to  TX  as  specified  in  the 
Pecos  River  Compact  and  piwsuant  to  an 
Amended  Decree  entered  by  the  U.S. 
Supreme  Court.  For  example,  between 
1991  and  1999,  $27.8  million  was  spent 
on  the  Pecos  River  water  rights 
acquisition  program.  NM  faced  a 
shortfall  in  its  Pecos  River  Compact 
delivery  obligations  for  the  year  2001 
and  the  possibility  of  priority 
administration,  in  which  the  State 
Engineer  would  order  junior  water 
rights  holders  not  to  use  water.  Given 
this  tight  water  situation  and  the  Pecos 
River  Compact  delivery  obligations,  we 
believe  that  the  flexibility  of  section 
10(j)  would  be  especially  appropriate  in 
the  middle  Pecos.  Economic  costs 
associated  with  endangered  specie's 
management  and  critical  habitat 
designation  for  the  silvery  minnow  are 
discussed  in  the  economic  analysis. 
There  are  a  variety  of  current  and 
potential  future  costs  associated  with 
the  ongoing  water  management  and 
water  reallocation  on  the  middle  Pecos 
River.  The  economic  analysis  and  EIS 
discuss  and  analyze  these  costs  in 
greater  detail.  We  used  the  economic 
analysis  and  EIS  to  make  our 
determinations  on  the  benefits  of 
including  or  excluding  areas  from  the 
designation  of  critical  habitat.  Prior  to 
making  our  final  determination,  we 
considered  comments  on  the  economic 
and  other  relevant  impacts  of  all  of  the 
areas  we  determined  to  be  essential  for 
the  conservation  of  the  silvery  minnow. 

In  simunary,  we  believe  that  the 
benefits  of  excluding  the  middle  Pecos 


River  and  lower  Rio  Grande  outweigh 
the  benefits  of  their  inclusion  as  critical 
habitat.  Including  these  areas  may  reisult 
in  some  benefit  through  additional 
considtations  with  Federal  agencies 
whose  activities  may  affect  critical 
habitat.  However,  overall  this  benefit  is 
minimal  because  of  the  presence  of  the 
Pecos  blimtnose  shiner  and  its  critical 
habitat  in  the  middle  Pecos  River  and 
the  minimal  nimiber  of  estimated  future 
consultations  that  are  expected  to  occur 
within  Big  Bend  National  Park  and  the 
wild  and  scenic  river  designation  that 
extends  beyond  the  Park's  boundaries. 
On  the  other  hand,  an  exclusion  will 
greatly  benefit  the  overall  recovery  of 
the  minnow  by  allowing  us  to  move 
forward  using  the  flexibility  and  greater 
public  acceptance  of  section  10(j)  of  the 
Act  to  reestablish  minnows  in  other 
portions  of  its  historic  range  where  it  no 
longer  occurs.  This  is  likely  the  most 
important  step  in  reaching  recovery  of 
this  species  and  we  believe  that  section 
10(j).  as  opposed  to  a  critical  habitat 
designation,  is  the  best  tool  to  achieve 
this  objective.  Thus,  we  believe  that  an 
exclusion  of  these  two  areas  outweighs 
any  benefits  that  could  be  realized 
through  a  designation  of  critical  habitat 
and  we  have  not  included  these  two 
areas  within  this  critical  habitat 
designation. 

The  Pecos  River  and  lower  Rio 
Grande  reaches  were  historically 
occupied  but  are  currently  unoccupied 
by  the  silvery  minnow  {Hubbs  1940; 
Trevino-Robinson  1959;  Hubbs  et  al. 
1977;  Bestgen  and  Platania  1991).  The 
silvery  minnow  occupies  less  than  5 
percent  of  its  historic  range,  and  the 
likelihood  of  extinction  from 
catastrophic  events  is  high  because  of  its 
limited  range  (Hoagstrom  and  Brooks 
2000;  Service  1999).  However,  if  critical 
habitat  were  designated  in  the  middle 
Pecos  River  or  lower  Rio  Grande,  the 
likelihood  of  extinction  of  the  species 
from  the  occupied  reach  of  the  middle 
Rio  Grande  would  not  decrease  because 
critical  habitat  designation  is  not  a 
process  to  reestablish  additional 
populations  within  areas  outside  of  the 
current  known  distribution.  We  believe 
that  the  exclusion  of  the  river  reaches  of 
the  middle  Pecos  River  and  the  lower 
Rio  Grande  will  not  lead  to  the 
extinction  of  the  species. 

Relationship  of  Critical  Habitat  to 
Pueblo  Lands  Under  Section  3(5)(A) 
and  Exclusions  Under  Section  4(bK2) 

In  the  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
silvery  minnow  (June  6.  2002;  67  FR 
39213),  we  indicated  that  if  any 
management  plans  are  submitted  during 
the  open  comment  period,  we  woidd 
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consider  whether  such  plans  provide 
adequate  special  management  or 
protection  for  the  species.  We  also 
indicated  that  we  would  use  this 
information  in  determining  which,  if 
any,  river  reaches  or  portions  of  river 
reaches  within  the  middle  Rio  Grande 
should  not  be  included  in  the  final 
designation  of  critical  habitat  for  the 
silvery  minnow.  We  based  this 
discussion  on  section  3(5)  of  the  Act, 
which  defines  critical  habitat,  in  part,  as 
areas  within  the  geographical  area 
occupied  by  the  species  "on  which  are 
found  those  physical  and  biological 
features  (1)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  and  protection."  We 
noted  that  "special  management 
considerations  or  protection"  is  a  term 
that  originates  in  the  definition  of 
critical  habitat  and  that  adequate  special 
management  consideration  or  protection 
can  be  provided  by  a  legally  operative 
plan  or  agreement  that  addresses  the 
maintenance  and  improvement  of  the 
primary  constituent  elements  important 
to  the  species  and  manages  for  the  long- 
term  conservation  of  the  species.  The 
three  criteria  identified  in  the  proposed 
rule  for  determining  if  a  plan  provides 
adequate  special  management  or 
protection  are  as  follows:  (1)  A  current 
plan  or  agreement  must  be  complete  and 
provide  sufficient  conservation  benefit 
to  the  species;  (2)  the  plan  or  agreement 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented:  and  (3)  the  plan  or 
agreement  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  effective  (i.e..  provide  for 
periodic  monitoring  and  revisions  as 
necessary). 

In  a  recent  opinion  [Center  for 
Biological  Diversity  v.  Norton,  Civ.  No. 
01-409  TUCDCB  D.  Ariz.  Ian.  13.  2003). 
a  federal  district  court  determined  that 
our  definition  of  critical  habitat,  as  it 
applies  to  special  management,  is  not 
correct.  The  court  stated  that  "whether 
habitat  does  or  does  not  require  special 
management  is  not  determinative  on 
whether  the  habitat  is  "critical"  to  a 
threatened  or  endangered  species." 
Although  we  do  not  necessarily  agree 
with  the  court's  analysis,  we 
nevertheless  do  not  intend  to  delete 
areas  from  this  final  designation  because 
additional  special  management  is  not 
required.  We  do  however,  as  explained 
below,  believe  that  the  management 
plans  submitted  by  the  Pueblos  of  Santo 
Domingo,  Santa  Ana.  Sandia.  and  Isleta 
during  the  comment  period  provide  for 
special  management  of  the  silvery 
minnow  on  their  lands  and  we  have,  as 


explained  below,  excluded  their  lands 
under  section  4(b)(2)  of  the  Act. 

During  the  open  comment  period,  we 
worked  with  tbe  Pueblos  of  Santo 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
to  develop  voluntary  measures  to 
conserve  the  silvery  minnow  on  their 
lands.  These  Pueblos  each  completed 
special  management  plans  for  the 
silvery  minnow  and  submitted  them  to 
us  during  the  open  comment  period. 
Excluding  the  Tribal  lands  in  this 
designation  of  critical  habitat  for  the 
silvery  minnow  will  not  adversely  affect 
the  conservation  and  future  delisting  of 
the  species.  Whether  or  not  a  species 
has  designated  critical  habitat,  that 
species  is  protected  from  any  actions 
resulting  in  an  unlawful  take,  under 
section  9  of  the  Act,  and  from  Federal 
actions  that  could  jeopardize  the 
species'  continued  existence.  The  four 
Pueblo  plans  are  summarized  below: 

(1)  Santo  Domingo  Tribe  Rio  Grande 
Silvery  Minnow  Management  Plan 
(Santo  Domingo  management  plan):  A 
resolution  was  passed  by  the  Santo 
Domingo  Tribal  Council  for  the  Santo 
Domingo  management  plan  to  exercise 
the  Tribe's  sovereign  status  and  provide 
for  special  management  protections  and 
conservation  of  the  silvery  minnow.  The 
Santo  Domingo  management  plan  sets 
the  goal  of  gathering  and  analyzing  data 
to  formulate  and  prioritize  actions  to 
improve  the  status  of  these  lands. 
Additionally,  the  Santo  Domingo  Tribe 
will  attempt  to  secure  funding  to:  (1) 
Determine  and  quantify  the  extent  of  the 
silvery  minnow  population  and  habitat 
found  on  Santo  Domingo  lands:  (2) 
develop  management  actions  and 
strategies  to  address  the  threats  to  the 
species  and  provide  protection  of        > 
silvery  minnow  populations  and 
habitat:  (3)  develop  methods  and 
protocols  for  gathering,  storing,  and 
monitoring  data  for  the  Rio  Grande 
watershed:  and  (4)  analyze,  revise,  and 
strengthen  the  Santo  Domingo 
management  plan  to  promote  long-term 
improvement  of  the  watershed  and 
protect  the  silvery  minnow  and  other 
species. 

The  Santo  Domingo  Tribe  intends  to 
coordinate  with  us  to  follow  methods 
and  protocols  that  were  provided  to  the 
Tribe  in  2001  to  survey  for  silvery 
minnows  or  habitat,  to  conduct  water 
quality  sampling,  to  develop  water 
quality  standards,  and  to  devise 
relocation  or  augmentation  protocols 
(Santo  Domingo  2002:  Service  2001e). 
The  Santo  Domingo  management  plan 
organizes  these  activities  into  silvery 
minnow  population  and  habitat 
monitoring,  silvery  minnow  research, 
bosque  (the  riparian  areas  adjacent  to 
the  Rio  Grande)  restoration,  and  data 


sharing.  Because  Santo  Domingo 
commits  to  implementing  these 
activities,  we  find  that  the  Santo 
Domingo  management  plan  provides 
significant  conservation  benefit  to  tbe 
silvery  minnow.  We  believe  that  the 
resolution  passed  by  the  Santo  Domingo 
Tribal  Council  and  the  development  of 
the  Santo  Domingo  management  plan 
demonstrate  that  the  management  plan 
will  be  implemented.  The  Santo 
Domingo  management  plan  specifically 
provides  periodic  updates  as 
appropriate,  including  updates  based 
upon  silvery  minnow  population  and 
habitat  monitoring  and  research. 

(2)  Santa  Ana  Management  Plan: 
During  the  open  comment  period,  the 
Pueblo  of  S^ta  Ana  submitted 
comments  and  a  draft  safe  harbor 
agreement  to  us.  The  comments  and 
draft  safe  harbor  agreement  indicate  that 
the  Pueblo  is  currently  enhancing, 
restoring,  and  maintaining  habitat  for 
the  silvery  minnow  and  other  species. 
The  Pueblo's  current  natural  resource 
programs — along  with  the  draft  safe 
harbor  agreement — will,  along  with 
providing  other  conservation  benefits, 
serve  as  the  foundation  for  managing  the 
silvery  minnow  and  other  species 
within  the  Pueblo's  lands.  The  Pueblo 
has  actively  coordinated  with  us  to 
implement  these  voluntary  conservation 
programs  to  augment  the  silvery 
minnow  population  within  its  lands  and 
intends  to  continue  its  existing  natural 
resource  management  programs  that 
currently  provide  special  management 
considerations  or  protections  for  the 
silvery  minnow.  These  programs 
include  ecosystem  restoration,  range 
and  wildlife,  water  resources,  GIS,  and 
environmental  education.  The 
ecosystem  restoration  program 
concentrates  on  the  restoration  of 
riparian,  wetland,  and  riverine  systems 
by  eradicating  non-native  plant  species 
and  restoring  native  wildlife  habitat, 
including  habitat  for  the  silvery 
minnow.  Its  current  scope  includes 
developing  methods  and  implementing 
bosque.  wetland,  and  channel 
restoration  along  the  Rio  Grande  within 
the  boundaries  of  the  Pueblo  and  in  the 
Rio  lemez  watershed.  The  range  and 
wildlife  program  concentrates  on 
improving  the  health  of  the  Pueblo's 
rangeland.  The  water  resources  program 
is  responsible  for  surface  water  and 
groundwater  projects  and  programs 
ongoing  and  in  development  at  the 
Pueblo.  Activities  currently  being 
implemented  and  anticipated  to 
continue  focus  on  water  quality 
standards  development,  technical 
support  for  water  rights  establishment, 
conserving  riparian  areas,  improving 


water  quality,  and  reestablishing  natural 
hydrologic  processes.  These  natural 
resource  management  programs  will 
collect  monitoring  data  such  as  water 
quality  information,  stream 
geomorphologic  assessments,  aquatic 
studies,  and  vegetation  surveys.  We 
expect  that  periodic  updates  of 
information  as  well  as  water 
management  improvements  will  occur 
because  their  natural  resource  programs 
incorporate  monitoring  and  adaptive 
management  principles. 

Webelieve  that  Santa  Ana  Pueblo 
currently  provides,  and  will  continue  to 
provide,  special  management  for  the 
conservation  of  the  silvery  minnow 
through  its  existing  natural  resource 
management  programs.  Because  Santa 
Ana  commits  to  implementing  the 
activities  described  above,  we  conclude 
that  the  management  of  Santa  Ana 
Pueblo  lands  and  those  described  under 
the  draft  safe  harbor  agreement  provide 
significant  conservation  benefit  to  the 
silvery  minnow.  We  believe  that  the 
existing  natural  resource  program  and 
draft  safe  harbor  agreement  demonstrate 
that  these  voluntary  management 
activities  will  be  implemented.  In  fact, 
we  have  previously  commented  that 
Santa  Ana's  active  restoration  program 
includes  many  standard 
recommendations  we  make  concerning 
fish  and  wildlife  and  their  habitat,  such 
as  expansion  of  shallow,  low-velocity 
habitat  in  the  Rio  Grande,  creation  and 
restoration  of  riparian  and  wetland 
areas,  protection  and  enhancement  of 
aquatic  habitat,  and  establishment  of 
native  plant  species  in  riparian  areas 
cleared  of  non-native  vegetation 
(Service  2081  f).  The  Santa  Ana  natural 
resource  program  and  draft  safe  harbor 
agreement  also  provide  for  periodic 
updates  as  appropriate. 

(3)  Pueblo  of  Sandia  Bosque 
Management  Plan  (Sandia  management 
plan):  A  resolution  passed  by  the  Pueblo 
of  Sandia  Tribal  Council  adopts  the 
management  plan.  The  resolution, 
among  other  things,  identifies  that  the 
Sandia  management  plan  formalizes 
bosque  restoration  activities,  thus 
demonstrating  the  Pueblo's  commitment 
to  protect  the  bosque,  including  the 
silvery  minnow.  The  Sandia 
management  plan  provides  a 
conservation  benefit  to  the  silvery 
minnow  by  enhancing  and  restoring  the 
species'  habitat  through  bosque 
restoration  efforts,  water  quality 
monitoring,  fire  prevention  activities, 
wetland  enhancements,  and  natural 
pond  restoration.  The  goals  of  the' 
Sandia  management  plan  are  to:  (1) 
Create  and  sustain  diverse  habitats 
within  the  bosque:  (2)  reduce  and 
eraldicate  invasive  species;  (3)  plant 


native  grasses,  trees,  and  shrubs:  (4) 
increase  water  retention  and  yield  of  the 
riparian  area;  (5)  encourage  the 
reintroduction  of  native  species, 
including  the  silvery  minnow  and  the 
Southwestern  willow  flycatcher:  and  (6) 
continue  water  quality  monitoring  to 
determine  if  degradation  has 
contributed  to  the  decline  of  the  silvery 
minnow.  The  Pueblo  also  developed 
specific  objectives  to  provide  for  special 
management  considerations  or 
protections  of  the  silvery  minnow, 
including:  determining  silvery,  minnow 
distribution,  abundance,  mesohabitat 
and  habitat  preference,  and  evaluating 
water  quality  impacts.  Additionally,  the 
Pueblo  will  prepare  a  feasibility  study 
for  creating  silvery  minnow  habitat  and 
will  continue  cooperative  research 
efforts  with  us. 

As  an  example  of  current  protection, 
Sandia  Pueblo  has  surface  water  quality 
standards  pursuant  to  the  Clean  Water 
Act.  To  support  these  standards,  the 
Pueblo  has  an  intensive  monitoring 
program  to  assess  water  quality 
compliance  in  relation  to  its  established 
standards.  In  addition,  the  Pueblo  is 
currently  engaged  with  us  in  conducting 
a  water  quality  study.  The  study  is 
designed  to  assess  water  quality  in 
relation  to  the  silvery  minnow  and  its 
habitat.  The  results  of  this  study  will  be 
used  to  develop  and  promote  long-term 
strategies  that  will  protect  and  conserve 
the  silvery  minnow. 

We  find  that  the  Sandia  management 
plan  is  complete  and  provides 
significant  conservation  benefit  to  the 
silvery  minnow  as  described  above.  We 
believe  that  the  resolution  passed  by  the 
Pueblo  of  Sandia  Tribal  Council 
concerning  the  Sandia  management 
plan  demonstrates  that  the  management 
plan  will  be  implemented.  The  Sandia 
management  plan  also  will  be 
periodically  updated,  as  appropriate,  on 
the  basis  of  results  of  ongoing  Federal 
and  State  agencv  programs  and  studies. 

(4)  The  Pueblo  of  Isleta  Riverine 
Management  Plan:  Rio  Grande  Silvery 
Minnow  (Isleta  management  plan).  A 
resolution  passed  by  the  Tribal  Council 
of  the  Pueblo  of  Isleta  adopts  the  Isleta 
management  plan.  The  resolution, 
among  other  things,  demonstrates  the 
Pueblo's  commitment  through  the  Isleta 
management  plan  to  protect,  conserve, 
and  promote  the  management  6f  the 
silvery  minnow  and  its  associated 
habitat  within  the  boundaries  of  Isleta 
Pueblo.  Management  activities  covered 
by  the  Isleta  Management  Plan  include 
silvery  minnow  population  monitoring, 
habitat  protection,  and  habitat 
restoration. 

As  an  example  of  current  protection, 
Isleta  Pueblo  has  surface  water  quality 


standards  pursuant  to  the  Clean  Water 
Act.  The  EPA  has  taken  the  surface 
water  quality  standards  developed  by 
Isleta  Pueblo  into  consideration  in  the 
development  of  point  source  discharge 
permits:  these  standards  minimize 
potential  water  quality  impacts  on  water 
uses  and  resources,  including  the 
protection  of  the  silvery  minnow.  The 
Pueblo  regularly  monitors  compliance 
with  these  surface  standards,  and  is 
currently  engaged  with  us  in  conducting 
a  water  quality  study.  The  study  is 
designed  to  assess  water  quality  in 
relation  to  the  silvery  minnow  and  its 
habitat.  The  results  of  this  study  will  be 
used  to  develop  and  promote  long-terin 
strategies  that  will  protect  and  conserve 
the  silvery  minnow. 

The  Isleta  management  plan  sets  the 
overall  management  goals  of  (1) 
determining,  quantifying,  and  assessing 
silver)'  minnow  populations  within. 
Isleta  Pueblo;  (2)  developing  and 
refining  management  actions  to  address 
potential  threats  to  the  silvery  minnow: 

(3)  prescribing  measures  to  sustain 
existing  silvery  minnow  populations 
and  habitat  and  enhance  numbers;  and 

(4)  promoting  a  comprehensive 
integrated  resource  management ' 
approach  for  the  riverine  ecosystem. 
These  goals,  conducted  in  cooperation 
with  the  FWS,  will  be  accomplished  by 
silvery  nlinnow  population  and  habitat 
assessment  and  monitoring,  including 
surveys,  egg  sampling  and  collection, 
and  silvery  minnow  rescues. 

We  find  that  the  Isleta  management 
plan  is  complete  and  the  commitment  to 
implement  the  activities  described 
above  provides  significant  conservation 
benefit  to  silvery  minnow.  We  believe 
that  the  resolution  passed  by  the  Tribal 
Council  of  the  Pueblo  of  Isleta 
concerning  the  final  Isleta  management 
plan  demonstrates  that  the  management 
plan  will  be  implemented.  The  Isleta 
management  plan  specifically  provides 
periodic  updates  as  appropriate, 
including  updates  based  upon  silvery 
minnow  population,  habitat,  and  water 
quality  monitoring  and  studies. 

Section  4(b)(2)  allows  the  Service  to 
exclude  areas  form  critical  habitat 
designation  if  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat, 
unless  exclusion  would  resuh  in  the 
extinction  of  the  species.  If  excluding  an 
area  from  a  critical  habitat  designation 
will  provide  substantial  conser\'ation 
benefits,  and  at  the  same  time  including 
the  area  fails  to  confer  a  counter- 
balancing positive  regulatory  or 
educational  benefit  to  the  species,  then 
the  benefits  of  excluding  the  area  from 
critical  habitat  outweigh  the  benefits  of 
including  it. 
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The  Service  has  analyzed  the  benefits 
of  including  the  Pueblos  of  Santa 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
as  part  of  the  critical  habitat  designation 
and  the  benefits  of  excluding  these 
areas,  and  determined  that  the  benefits 
of  exclusion  outweigh  those  of 
inclusion.  A  major  factor  in  the  analysis 
described  below  is  that,  even  if 
excluded,  these  river  reaches  owned 
and  managed  by  the  Pueblos  will 
nonetheless  receive  special  management 
and  protection  through  the  Pueblos 
management  plans,  which  were 
submitted  during  the  open  comment 
period  for  the  proposed  rule.  Under 
these  management  plans,  the  silvery 
minnow  will  benefit  from  monitoring, 
restoration,  enhancement,  and  survey 
efforts.  The  Service  has  also  determined 
that  exclusion  would  not  result  in  the 
extinction  of  the  species. 

(1 )  Benefits  of  Inclusion 

There  are  few  additional  benefits  of 
including  the  Pueblos  of  Santa 
Domingo.  Santa  Ana.  Sandia.  and  Isleta 
in  this  critical  habitat  designation 
beyond  what  will  be  achieved  through 
the  implementation  of  their 
management  plans.  The  principal 
benefit  of  any  designated  critical  habitat 
is  that  activities  in  and  affecting  such 
habitat  require  consultation  under 
section  7  of  the  Act.  Such  consultation 
would  ensure  that  adequate  protection 
is  provided  to  avoid  destruction  or 
adverse  modification  of  critical  habitat. 
If  adequate  protection  can  be  provided 
in  another  manner,  the  benefits  of 
including  any  area  in  critical  habitat  are 
minimal.  The  economic  analysis  found 
that  the  Bureau  of  Indian  Affairs  (BIA) 
has  no  consultation  history  for  the 
silvery  miiuiow  (i.e.,  no  consultations 
have  been  conducted  since  the  species 
was  listed).  However,  the  economic 
analysis  found  that,  consultations  may 
occur  in  the  future  for  water  trades  or 
voluntary  leasing  that  would  benefit  the 
silvery  minnow.  The  economic  analysis 
estimated  6  informal  consultations  may 
occur  over  the  next  20  years,  resulting 
from  these  beneficial  water  trades,  but 
that  no  formal  consultations  were  likely. 
These  consultations  would  occur 
regardless  of  whether  critical  habitat  is 
designated,  because  the  species 
occupies  these  four  areas.  Section  7 
consultation  under  the  jeopardy 
standards  will  still  be  required  for 
activities  affecting  the  silvery  minnow. 
Beyond  these  informal  consultations, 
we  do  not  expect  any  additional 
consultations. 

Although  we  believe  the  likelihood  of 
additional  consultations  is  small, 
consultation  requirements  under  section 
7  of  the  Act  would  be  triggered  as  a 


result  of  the  funding  or  permitting 
processes  administered  by  the  Federal 
agency  involved.  The  benefit  of  critical 
habitat  designation  would  ensure  that 
any  actions  funded  by  or  permits  given 
by  a  Federal  agency  would  not  likely 
destroy  or  adversely  modify  any  critical 
habitat.  Without  critical  habitat,  projects 
would  still  trigger  consultation 
requirements  under  the  Act  because  the 
silvery  minnow  is  currently  present  in 
the  middle  Rio  Grande.  Given  that  no 
consultations  have  occurred  with  the 
BIA  or  the  Pueblos  since  the  silvery 
minnow  was  listed  as  endangered  in 
1994  and  the  overall  low  likelihood  of 
Federal  projects  being  proposed  in  these 
areas,  the  Service  believes  there  is 
almost  no  regulatory  benefit  of  a  critical 
habitat  designation  in  this  area. 
Consequently,  the  designation  of  critical 
habitat  in  these  areas  would  provide 
minimal,  if  any.  regulatory  benefit  to  the 
species. 

Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  the  silvery 
minnow  and  its  habitat  that  reaches  a 
wide  audience,  including  other  parties 
engaged  in  conservation  activities, 
would  be  considered  valuable. 
However,  the  Pueblos  are  already 
working  with  the  Service  to  address  the 
habitat  needs  of  the  species.  Further, 
these  areas  were  included  in  the 
proposed  designation,  which  itself  has 
reached  a  wide  audience,  and  has  thus 
provided  information  to  the  broader 
public  about  the  conservation  value  of 
these  areas.  Thus,  the  educational 
benefits  that  might  follow  critical 
habitat  designation,  such  as  providing 
information  to  the  BIA  .  BOR.  or 
Pueblos  on  areas  that  are  important  for 
the  long-term  survival  and  conservation 
of  the  species,  have  already  been 
provided  by  proposing  these  areas  as 
critical  habitat.  Alternatively,  the  same 
or  greater  educational  benefits  will  be 
provided  to  these  lands  if  they  are 
excluded  from  the  designation,  because 
the  management  plans  provide  for 
conservation  benefits  above  any  that 
would  be  provided  by  designating 
critical  habitat.  For  example,  the 
educational  aspects  are  likely  greater  for 
these  areas  if  they  are  not  included  in 
the  designation  because  the  Pueblos  will 
continue  to  work  cooperatively  toward 
the  conservation  of  the  silvery  miimow, 
which  will  include  continuing, 
initiating,  and  completing  scientific 


studies  (see  discussion  below).  For  these 
reasons,  then,  we  believe  that 
designation  of  critical  habitat  would 
have  few,  if  any,  additional  benefits 
beyond  those  that  will  result  from 
continued  consultation  under  the 
jeopardy  standard. 

(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  the  Pueblos 
of  Santa  Domingo.  Santa  Ana,  Sandia, 
and  Isleta  from  designated  critical 
habitat  are  more  significant.  The 
proposed  critical  habitat  designation 
included  29.5  mi  (47.5  km)  of  river 
through  these  areas.  We  believe  that  not 
designating  critical  habitat  on  these 
areas  would  have  substantial  benefits 
including:  (1)  The  furtherance  of  our 
Federal  Trust  obligations  and  our 
deference  to  the  Pueblos  of  Santa 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
to  develop  and  implement  Tribal 
conservation  and  natural  resource 
management  plans  for  their  lands  and 
resources  within  the  Rio  Grande 
ecosystem,  which  includes  the  silvery 
minnow  and  its  habitat;  (2)  the 
establishment  and  maintenance  of 
effective  working  relationships  to 
promote  the  conser\'ation  of  the  silvery 
minnow  and  its  habitat;  (3)  the 
allowance  for  continued  meaningful 
collaboration  and  cooperation  in 
scientific  studies  to  leam  more  about 
the  life  history  and  habitat  requirements 
of  the  species:  and  (4)  providing 
conservation  benefits  to  the  Rio  Grande 
ecosystem  and  the  silvery  minnow  and 
its  habitat  that  might  not  otherwise 
occur. 

As  detailed  above,  we  met  with 
Pueblos  and  Tribes  to  discuss  how  each 
might  be  affected  by  the  designation  of 
critical  habitat.  During  the  open 
comment  period,  we  established 
effective  working  relationships  with  the 
Pueblos  of  Santa  Domingo.  Santa  Ana, 
Sandia.  and  Isleta.  As  part  of  our 
relationship,  we  provided  technical 
assistance  to  each  of  these  four  Pueblos 
to  develop  voluntary  measures  to 
conserve  the  silvery  minnow  and  its 
habitat  on  their  lands.  These  voluntary 
measures  are  contained  within  special 
management  plans  that  each  of  these 
Pueblos  submitted  during  the  open 
conunent  period  (see  discussion  above). 
These  actions  were  conducted  in 
accordance  with  Secretarial  Order  3206, 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  (June 
5, 1997);  the  President's  memorandum 
of  April  29, 1994,  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951);  Executive  Order  13175;  and  the 
relevant  provision  of  the  Departmental 


Manual  of  the  Department  of  the  Interior 
(512  DM  2).  We  believe  that  these 
Pueblos  should  be  the  governmental 
entities  to  manage  and  promote  the 
conservation  of  the  silvery  mirmow  on 
their  lands.  During  our  meetings  with 
each  of  these  Pueblos,  we  recognized 
and  endorsed  their  fundamental  right  to 
provide  for  resource  management 
activities,  including  those  relating  to  the 
Rio  Grande  ecosystem.  Much  of  our 
discussions  centered  on  providing 
technical  assistance  to  the  Pueblos  to 
develop,  continue,  or  expand  natural 
resource  programs  such  that  the 
designation  of  critical  habitat  for  the 
silvery  minnow  would  likely  be 
unnecessary'.  

We  find  that  other  conservation 
benefits  could  be  provided  to  the  Rio 
Grande  ecosystem  and  the  silvery 
mirmow  and  its  habitat  by  excluding  the 
Pueblos  of  Santa  Domingo.  Santa  Ana. 
Sandia,  and  Isleta  from  the  designation. 
For  example,  as  part  of  maintaining  an 
effective  working  relationship  with  each 
Pueblo,  conservation  benefits,  including 
silvery  minnow  augmentation, 
population  and  habitat  monitoring, 
silvery  minnow  research,  habitat 
restoration,  and  the  development  of 
water  leases  may  be  possible.  In  fact, 
during  our  discussions  with  each  of  the 
Pueblos,  we  were  informed  that  critical 
habitat  would  be  viewed  as  an  intrusion 
on  their  sovereign  abiliti*  to  manage 
natural  resources  in  accordance  with 
their  own  policies,  customs,  and  laws. 
To  this  end,  we  found  that  each  Pueblo 
would  prefer  to  work  with  us  on  a 
Govemment-to-Govemment  basis.  For 
these  reasons,  we  believe  that  our 
working  relationships  with  the  Pueblos 
of  Santa  Domingo,  Santa  Ana.  Sandia. 
and  Isleta  would  be  maintained  if  they 
are  excluded  from  the  designation  of 
critical  for  the  silvery  minnow.  We  view 
this  as  a  substantial  benefit. 

Proactive  voluntary  conservation 
efforts  are  necessary  to  promote  the 
recovery  of  the  silvery  miimow  (Service 
1999).  Consideration  of  this  issue  is 
especially  important  in  areas  where  the 
status  of  the  species  is  uncertain  or 
unknown.  Recovery  of  the  silvery 
minnow  will  require  access  to  all  areas 
of  the  middle  Rio  Grande  and 
permission  for  monitoring  and  other 
efforts  (e.g.,  augmentation  of  the  existing 
population,  water  leasing,  etc).  Because 
we  have  not  had  permission  from  the 
Pueblos  within  the  Cochiti  reach, 
surveys  to  determine  the  status  of  the 
silvery  minnow  have  not  been 
conducted  since  the  mid-1990s  (Platania 
1995;  Hoagstrom  and  Brooks  2000). 
Pueblo  cooperation  is  essential  to  obtain 
permission  for  these  monitoring 
activities.  As  described  above,  the  Santo 


Domingo  intends  to  coordinate  with  us 
to  survey  for  silvery  minnows  or  habitat, 
to  conduct  water  quality  sampling,  to 
develop  water  quadity  standards,  and  to 
devise  relocation  or  augmentation 
protocols.  Santa  Ana  Pueblo  wjjU 
continue  to  actively  coordinate  with  us 
to  implement  a  variety  of  voluntary 
conservation  programs  to  augment  the" 
silvery  miimow  population  within  its 
lands  and  intends  to  continue  its 
existing  natural  resource  management, 
programs  that  currently  provide  special 
management  considerations  or 
protections  for  the  silvery  minnow. 
Sandia  Pueblo  intends  to  enhance  and 
restore  the  species'  habitat  through 
bosque  restoration  efforts,  water  quality 
monitoring,  fire  prevention  activities, 
wetland  enhancements,  and  natural 
pond  restoration.  Finally,  Isleta  Pueblo 
intends  to  protect,  conserve,  and 
promote  the  management  of  the  silvery 
minnow  and  its  associated  habitat 
including  population  monitoring, 
habitat  protection,  habitat  restoration, 
and  continued  water  quality  standards. 
Consequently.  We  view  each  of  the 
special  management  plans  as  a  starting 
point  for  cooperative  and  productive 
relationships  that  have  the  potential  to 
provide  additional  substantive 
conservation  benefits  to  the  silvery 
minnow  and  its  habitat.  The  additional 
benefits  would  be  less  likely  if  critical 
habitat  was  designated  because  the 
Pueblos  view  critical  habitat  as  an 
intrusion  on  their  ability  to  manage 
their  own  lands  and  trust  resources. 

The  special  management  plans  and 
comments  submitted  by  each  of  the 
Pueblos  documents  that  meaningful 
collaborative  and  cooperative  scientific 
studies  will  begin  or  continue  within 
their  lands.  These  commitments 
demonstrate  the  willingness  of  each  of 
the  Pueblos  to  work  cooperatively  with 
us  toward  landscape-scale  conservation 
efforts  that  will  benefit  the  silvery 
miimow.  Each  of  the  Pueblos  has 
committed  to  several  ongoing  or  future 
management,  restoration,  enhancement, 
and  survey  activities  that  would  not 
occur  as  a  result  of  critical  habitat 
designation.  The  Pueblos  of  Sandia  and 
Isleta  are  currently  participating  in  a 
water  quality  study  with  us.  Santo 
Domingo  Pueblo  indicated  that,  among 
other  activities,  it  will  attempt  to  secure 
funding  to  implement  silvery  minnow 
and  habitat  inventories,  water  quality 
sampling,  and  the  development  of  water 
quality  standards.  Santa  Ana  indicated 
that  water  quality  data,  stream 
geomorphology  assessments,  and 
aquatic  and  vegetation  studies  will 
continue.  Therefore,  we  believe  that  the 
results  of  these  or  other  similar  studies 


will  be  used  to  develop  and  promote 
long-term  strategies  that  will  protect  and 
conserve  the  silvery  minnow  and  its 
habitat  within  thfe  Pueblo  lands  of  Santa 
Domingo.  Santa  Ana.  Sandia.  and  Isleta. 
The  benefits  of  excluding  these  areas 
from  critical  habitat  will  encourage  the 
continued  cooperation  and  development 
of  data-sharing  protocols  and  scientific 
studies  as  part  of  implementing  the 
special  management  plans.  If  these  areas 
were  designated  as  critical  habitat,  we 
believe  it  is  unlikely  that  much  of  this 
information  would  be  available  to  us. 
In  addition  to  m^agement  actions 
described  above  to  address  the 
conservation  needs  of  the  silver\' 
minnow,  we  discussed  with  each  of  the 
Pueblos  possible  future  amendments  to 
the  special  management  plans  to 
include  voluntary  conservation  efforts 
for  other  listed  species  and  their  habitat 
(e.g..  southwestern  willow  flycatcher). 
All  of  the  Pueblos  indicated  their 
willingness  to  work  cooperatively  with 
us  to  benefit  other  listed  species. 
However,  these  future  voluntarily 
management  actions  will  likely  be 
contingent  upon  whether  lands  on  these 
four  Pueblos  are  designated  as  critical 
habitat  for  the  silvery  minnow.  Thus,  a 
benefit  of  excluding  these  lands  would 
be  future  voluntary  conservation  efforts 
that  would  benefit  other  listed  species. 
In  summary,  the  benefits  of  including 
the  Pueblos  of  Santa  Domingo,  Santa 
Ana,  Sandia,  and  Isleta  in  critical 
habitat  are  small,  and  are  limited  to 
minor  educational  benefits.  The  benefits 
of  excluding  these  areas  from  being 
designated  as  critical  habitat  for  silvery 
minnow  are  more  significant,  and 
include  encouraging  the  continued 
development  and  implementation  of  the 
special  management  measures  such  as 
monitoring,  survey,  enhancement,  and 
restoration  activities  that  are  planned 
for  the  future  or  are  currently  being 
implemented.  These  programs  will 
allow  the  Pueblos  to  manage  their 
natural  resources  to  benefit  the  Rio 
Grande  ecosystem  and  silvery  minnow, 
without  the  perception  of  Federal 
Goverrunent  intrusion.  This  philosophy 
is  also  consistent  with  our  published 
policies  on  Native  American  natural 
resource  management.  The  exclusion  of 
these  areas  will  likely  also  provide 
additional  benefits  to  the  species  that 
would  not  otherwise  be  available  to 
encourage  and  maintain  cooperative 
working  relationships.  We  find  that  the 
benefits  of  excluding  these  areas  from 
critical  habitat  designation  outweigh  the 
benefits  of  including  these  areas. 

As  noted  above,  the  Service  may 
exclude  areas  from  the  critical  habitat 
designation  only  if  it  is  determined, 
"based  on  the  best  scientific  and     - 
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commercial  data  available;  that  the 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned."  Here,  we  have 
determined  that  exclusion  of  the  Pueblo 
lands  of  Santo  Domingo,  Santa  Ana. 
Sandia,.and  Isleta  from  the  critical 
habitat  designation  will  not  result  in  the 
extinction  of  the  silvery  minnow.  First, 
activities  on  these  areas  that  may  affect 
the  silvery  minnow  will  still  require 
consultation  under  section  7  of  the  Act. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species.  Therefore, 
even  without  critical  habitat  designation 
6n  these  lands,  activities  that  occur  on 
these  lands  cannot  jeopardize  the 
continued  existence  of  the  silvery 
minnow.  Second,  each  of  the  Pueblos 
have  committed  to  protecting  and 
managing  according  to  their  special 
management  plans  and  natural  resource 
management  objectives.  In  short,  the 
Pueblos  have  committed  to  greater 
conservation  measures  on  these  areas 
than  would  be  available  through  the 
designation  of  critical  habitat.  With 
these  natural  resource  measures,  we 
have  concluded  that  this  exclusion  from 
critical  habitat  will  not  result  in  the 
extinction  of  the  silvery  minnow. 
Accordingly,  we  have  determined  that 
the  Pueblo  lands  of  Santa  Domingo. 
Santa  Ana.  Sandia.  and  Isleta  should  be 
excluded  under  subsection  4(b)(2)  of  the 
Act  because  the  beneHts  of  exclusion 
outweigh  the  benefits  of  inclusion  and 
will  not  cause  the  extinction  of  the 
species.  For  this  reason,  we  are 
excluding  from  this  critical  habitat 
designation  the  Pueblo  lands  of  Santa 
Domingo.  Santa  Ana.  Sandia.  and  Isleta. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3{5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act.  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection:  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation."  as  defined  by  the  Act. 
means  the  use  of  all  methods  and 
procedures  that  are  necessary  to  bring 
an  endangered  or  a  threatened  species  to 
the  point  at  which  listing  under  the  Act 
is  no  longer  necessary. 


Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  designation  on 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 

Designation  of  critical  habitat  helps 
focus  conservation  activities  by 
identifying  areas  that  are  essential  to  the 
conservation  of  the  species  and  alerting 
the  public  and  land  management 
agencies  to  the  importance  of  an  area  to 
conservation.  Within  areas  currently 
occupied  by  the  species,  critical  habitat 
also  identifies  areas  that  may  require 
special  management  or  protection. 
Critical  habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out.  funded,  or 
authorized  by  a  Federal  agency.  Where 
no  such  Federal  agency  action  is 
involved,  critical  habitat  designation 
has  no  bearing  on  private  landowners. 
State,  or  Tribal  activities.  Aside  from  the 
added  protection  provided  under 
section  7,  critical  habitat  does  not 
provide  other  forms  of  protection  to 
designated  lands. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery,  conservation,  and 
management  plans,  and  through  section 
7  consultations  and  section  10  permits. 
Critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery. 

Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1),  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard,  and 
the  section  9  take  prohibition.  Federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 


will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans  under  section 
10  of  the  Act.  or  conservation  planning 
efforts  for  other  species  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  silvery  minnow,  we 
used  the  best  scientific  and  commercial 
data  available.  This  included  data  from 
research  and  survey  observations 
published  in  peer-reviewed  articles, 
recovery  criteria  outlined  in  the 
Recovery  Plan  (Service  1999),  data 
collected  from  reports  submitted  by 
biologists  holding  section  lt)(a)(l)(A) 
recovery  permits,  and  comments 
received  on  the  previous  proposed  and 
final  rule,  draft  economic  analysis,  and 
environmental  assessment.  We  have 
emphasized  areas  known  to  be  occupied 
by  the  silvery  minnow  and  described 
other  river  reaches  that  were  identified 
in  the  Recovery  Plan  which  we  believe 
are  important  for  possible 
reintroduction  and  recovery  (Service 
1999). 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
designations  on  the  best  scientific  and 
commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and.  within  areas  currently 
occupied  by  the  species,  may  require 
special  management  considerations  or 
protection.  Those  physical  and 
biological  features  may  include,  but  are 
not  limited  to,  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  or  rearing  of 
offspring;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

The  various  life-nistory  stages  of  the 
silvery  minnow  require  diverse  habitats. 
The  following  discussion  summarizes 
the  biological  requirements  of  the 
silvery  minnow  relevant  to  identifying 
the  primary  constituent  elements  of  its 
critical  habitat. 

The  silvery  minnow  historically 
inhabited  portions  of  the  wide,  shallow 
rivers  and  larger  streams  of  the  Rio 
Grande  basin,  predominantly  the  Rio 
Grande  and  the  Pecos  River  (Bestgen 
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and  Platania  1991).  Survey  results 
indicated  that  adults  were  common  in 
shallow  and  braided  runs  over  sand 
substrate,  and  almost  never  occvured  in 
habitats  with  bottoms  of  gravel  or 
cobble,  while  young-of-year  fish  (less 
than  1  year  old)  occupied  shallow,  low- 
velocity  backwaters  with  sand-silt 
substrates  (Dudley  and  Platania  1997; 
Platania  and  Dudley  1997;  Platania 
1991;  Remshardt  et  al.  2001).  Yoimg-of- 
year  silvery  minnows  were  infiwjuently 
found  at  the  same  time  in  the  same 
habitat  as  adults.  River  reaches 
dominated  by  straight,  narrow,  incised 
(deep)  channels  with  rapid  flows  are  not 
typically  occupied  by  the  silvery 
minnow  (Bestgen  and  Platania  1991). 

The  habitats  most  often  occupied  by 
silvery  minnow  were  characterized  by 
low  (<20  cm)  to  moderate  depths  (31  to 
40  cm),  little  (<10  cm/s)  to  moderate  (11 
to  30  cm/s)  water  velocity,  and  silt  and 
sand  substrata  (Dudley  and  Platania 
1997;  Remshardt  et  al.  2001).  It  is 
believed  that  silvery  minnow  select 
debris  piles,  pools,  and  backwaters  as 
habitat,  and  generally  avoid  main 
channel  runs  (Dudley  and  Platania 
1997). 

The  silvery  minnow  is  believed  to  be 
a  generalized  forager,  feeding  upon 
items  suspended  in  the  water  column 
and  items  lying  on  the  substrate  (e.g., 
plankton,  algae,  diatoms)  (Sublette  et  al. 
1990;  Dudley  and  Platania  1997;  Service 
1999).  The  silvery  miimow's  elongated 
and  coiled  gastrointestinal  tract  suggests 
that  detritus  (partially  decomposed 
plant  or  animal  matter),  including  sand 
and  silt,  is  scraped  from  the  river 
bottom  (Sublette  et  al.  1990).  Other 
species  of  Hybognathus  have  similar 
food  habits,  consuming  rich-organic 
ooze  and  detritus  found  in  silt  or  mud 
substrates  (Pflieger  1997). 

The  silvery  minnow  is  a  pelagic 
spawner,  with  each  female  capable  of 
producing  an  average  of  3,000 
semibuoyant,  non-adhesive  eggs  during 
a  spawrning  event  (Platania  1995; 
Platania  and  Altenbach  1998). 
Collection  of  eggs  in  the  middle  of  May, 
late  May,  early  Jime,  and  late  June 
suggest  a  contracted  spawning  period  in 
response  to  a  spring  runoff  or  spike 
(increase  in  flow  that  occurs  when 
winter  snows  melt)  (Service  1999;  BOR 
2001a).  However,  the  peak  of  egg 
production  appears  to  occur  in  mid-May 
(Smith  1998, 1999).  If  the  spring  spike 
occurs  at  the  wrong  time  or  is  reduced, 
then  silvery  minnow  reproduction 
could  be  impacted.  Similar  to  other 
species  of  Hybognathus  in  other 
drainages  (Lehtinen  and  Layzer  1988; 
Taylor  and  Miller  1990),  the  silvery 
minnow  appears  capable  of  multiple 
spawns.  For  example,  a  late  spawn  was 


documented  in  the  Isleta  and  San 
Acacia  reaches  on  July  24,  25,  and  26, 
2002,  following  a  high  flow  event 
produced  by  a  thunderstorm  (see  also 
Dudley  and  Platania  2002d).  This  spawn 
was  smaller  than  the  typical  spawming 
event  in  May,  but  a  significant  number 
of  eggs  was  collected  (N  =  496)  in  2 
hours  of  effort  (J.  Smith,  NMESFO,  pers. 
comm.  2002).  In,  2002,  small  spawning 
events  (a  few  eggs  in  each  spawn)  have 
been  documented  in  all  reaches  except 
the  Cochiti  Reach  as  late  as  August  7  (J. 
Smith,  NMESFO,  pers.  comm.  2002). 

Platania  (1995,  2000)  found  that  early 
development  and  hatching  of  eggs  is 
correlated  with  water  temperature. 
Silvery  miimow  eggs  raised  in  30''C 
water  hatched  in  about  24  hours,  while 
eggs  reared  in  20°C  water  hatched 
within  50  hours.  Eggs  were  1.6  mm 
(0.06  in)  in  size  upon  fertilization,  but 
quickly  swelled  to  3  mm  (0.12  in). 
Recently  hatched  larval  fish  are  about 
3.7  mm  (0.15  in)  in  standard  length  and 
grow  about  0.15  mm  (0.005  ill)  per  day 
during  the  larval  stages.  Eggs  and  larvae 
remain  in  the  drift  for  3  to  5  days,  and 
may  be  transported  from  134  to  223  mi 
(216  to  359  km)  downstream  depending 
on  river  flows  and  habitat  conditions 
(e.g.,  debris  piles,  low  velocity 
backwaters)  (Platania  and  Altenbach 
1998).  About  3  days  after  hatching,  the 
larvae  begin  moving  to  low-velocity 
habitats  where  food  (mainly 
phytoplankton  and  zooplankton)  is 
abundant  and  predators  are  scarce. 
Because  eggs  and  larvae  can  be  swept 
downstream,  where  recruitment  (that 
portion  of  yoimg-of-the-year  fish  added 
to  the  breeding  population)  of  fish  may 
be  poor  in  the  current  degraded 
condition  of  the  middle  Rio  Grande 
(e.g.,  channelization,  banks 
stabilization,  levee  construction, 
disruption  of  natural  processes 
throughout  the  flobdplain,  etc.), 
adequate  stream  length  appears  to  be  an 
important  determinant  of  reproductive 
success. 

Platania  (1995)  indicated  that  the 
downstream  transport  of  eggs  and  larvae 
of  the  silvery  minnow  over  long 
distances  may  have  been,  historically, 
beneficial  to  the  survival  of  their 
populations.  This  behavior  could  have 
promoted  recolonization  of  reaches 
impacted  during  periods  of  natural 
drought  (Platania  1995).  Alternatively, 
in  a  natuPcil  functioning  river  system 
(e.g.,  a  natural,  unregulated  flow 
regime),  a  variety  of  low- velocity  refugia 
(e.g.,  oxbows,  backwaters,  etc.)  would 
have  been  available  for  silvery  minnow, 
and  lengthy  downstream  drift  of  eggs 
and  larvae  may  not  have  been  common 
(J.  Brooks,  U.S.  Fish  and  Wildlife 
Service  pers.  comm.,  2001).  Currently, 


the  release  of  floating  silvery  minnow 
eggs  may  replenish  downstream 
reaches,  but  the  presence  of  the 
diversion  dams  (Angostura,  Isleta,  and 
San  Acacia  Diversion  Dams)  prevents 
recolonization  of  upstream  habitats 
(Platania  1995).  As  upstream  reaches  are 
depleted  upstream,  and  diversion 
structures  prevent  upstream 
movements,  population  decline  of  the 
species  within  river  reaches  may  occur 
through  loss  of  connectivity  (i.e., 
preventing  upstream  movement  of  fish). 
Silvery  minnows,  eggs,  and  larvae  are 
also  transported  downstream  to 
Elephant  Butte  Reservoir,  where  it  is 
believed  that  siuvival  of  these  fish  is 
highly  unlikely  because  of  poor  habitat, 
and,  more  importantly,  because  of 
predation  front  reservoir  fishes  (Service 
2001b).  The  population  center  (i.e.,  the 
river  reach  that  contains  the  majority  of 
adult  silvery  minnows)  is  believed  to 
have  moved  farther  dowrnstream  over 
the  last  several  years  (Dudley  and 
Platania  2001;  2002a;  2002b).  For 
example,  in  1997,  it  was  estimated  that 
70  percent  of  the  silvery  minnow 
population  was  found  in  the  reach 
below  San  Acacia  Diversion  Dam 
(Dudley  and  Platania  1997).  Moreover, 
during  surveys  in  1999,  over  95  percent 
of  the  silvery  minnows  captured 
occurred  downstream  of  San  Acacia 
Diversion  Dam  (Dudley  and  Platania 
1999a;  Smith  and  Jackson  2000). 
Probable  reasons  for  this  distribution 
include:  (1)  The  spavraing  of 
semibuoyant  eggs  during  the  spring  and 
early  summer  high  flows,  resulting  in 
downstream  transport  of  eggs  and  larval 
fish;  (2)  diversion  dams  that  restrict  or 
preclude  the  movement  of  fish  into 
upstream  reaches;  and  (3)  reduction  in 
the  amount  of  available  habitat  due  to 
the  current  degraded  condition  of  som« 
areas  within  the  middle  Rio  Grande 
(e.g.,  channelization,  streambed 
degradation,  reduction  in  off-channel 
habitat,  and  the  general  narrowing  and 
incising  of  the  stream  channel)  (Platania 
1998;  Lagassee  1981;  BOR  2001). 

Most  Great  Plains  streams  are  highly 
variable  environments.  Fish  in  these 
systems  (e.g..  the  Rio  Grande)  are 
subjected  to  extremes  in  water 
temperatures,  flow  regimes,  and  overall 
water  quality  conditions  (especially  the 
concentration  of  dissolved  oxygen). 
Native  fish  in  these  streams  often 
exhibit  life  history  strategies  and 
microhabitat  preferences  that  enable 
them  to  cope  with  these  natural 
conditions.  For  example.  Matthews  and 
Maness  (1979)  reported  that  the 
synergistic  (combined)  effects  of  high 
temperatvue,  low  oxygen,  and  other 
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stressors  probably  limit  Hshes  in 
streams  of  the  Great  Plains. 

The  silvery  minnow  evolved  in  a 
highly  variable  ecosystem,  and  is  likely 
more  tolerant  of  elevated  temperatures 
and  low  dissolved  oxygen 
concentrations  for  short  periods  than 
other  non-native  species.  Although  little 
is  known  about  the  upper  tolerance 
limits  of  the  silvery  minnow,  when 
water  quality  conditions  degrade,  stress 
increases,  and  Hsh  generally  die  (e.g., 
see  Matthews  and  Maness  1979;  Ostrand 
and  Wilde  2001).  Generally,  it  is 
believed  that  during  periods  of  low  flow 
or  no  flow.  Great  Plains  fishes  seek 
refugia  in  large  isolated  pools, 
backwater  areas,  or  adjoining  tributaries 
(Deacon  and  Minckley  1974;  Matthews 
itnd  Maness  1979).  Fish  in  these  refugia 
strive  to  survive  until  suitable  flow 
conditions  return  and  these  areas 
reconnect  with  the  main  river  channel. 
This  pattern  of  retraction  and 
recolonization  of  occupied  areas  in 
response  to  flow  and  other  habitat 
conditions  is  typical  of  fishes  that 
endure  harsh  conditions  of  Great  Plains 
rivers  and  streams  (Deacon  and 
Minckley  1974;  Matthews  and  Maness 
1979). 

Localized  reductions  in  abundance 
are  not  typically  a  concern  where 
sufficient  numbers  of  the  species 
survive,  because  river  reaches  can  be 
recolonized  when  conditions  improve. 
However,  habitat  conditions  such  as 
oxbows,  backwaters,  or  other  refugia 
that  were  historically  present  on  the  Rio 
Grande  and  Pecos  River  and  were  a 
component  of  natural  population 
fluctuations  (e.g.,  extirpation  and 
recolonization)  have  been  dramatically 
altered  or  lost  (Bestgen  and  Platania 
1991;  Hoagstrom  2000;  BOR  2001a, 
2001b).  Over  the  past  several  decades, 
the  extent  of  areas  in  the  Rio  Grande 
and  Pecos  Rivers  that  have  periodically 
lost  flow  has  increased  due  to  human 
alterations  of  the  watersheds  and  stream 
channels  and  diversion  of  the 
streaniflows  (Service  1994). 

Variation  in  stream  flow  (i.e.,  flow 
regime)  strongly  affects  some  stream  fish 
(Schlosser  1985).  For  example,  juvenile 
recruitment  of  some  stream  fish  is 
highly  influenced  by  stable  flow  regimes 
(Schlosser  1985;  Hoagstrom  2000). 
When  sufficient  flows  persist  and  other 
habitat  needs  are  met.  then  recruitment 
into  the  population  is  high.  Silvery 
minnows  and  other  Great  Plains  or 
desert  fishes  cannot  currently  survive 
when  conditions  lead  to  prolonged 
recurring  periods  of  low  or  no  flow  of 
long  stretches  of  river  (Hubbs  1974; 
Hoagstrom  2000).  Fish  mortality  likely 
begins  from  degraded  water  quality  (e.g., 
increasing  temperatures,  p.H.,  and 


decreasing  dissolved  oxygen)  and  loss  of 
refuge  habitat  prior  to  prolonged  periods 
of  low  or  no  flow  (J.  Brooks,  pers.  comm 
2001:  Ostrand  and  Wilde  2001).  For 
instance,  a  reduction  of  stream  flow 
reduces  the  amount  of  water  available  to 
protect  against  temperature  oscillations, 
and  high  temperatures  from  reduced 
water  flow  frequently  kill  fish  before 
prolonged  periods  of  no  flow  occurs 
(Hubbs  1990). 

It  is  also  possible  that  fish  may 
subsequently  die  from  living  under 
suboptimal  conditions  or  that  their 
spawning  activities  may  be  significantly 
disrupted  (Hubbs  1974;  Platania  1993b). 
Such  conditions  are  in  part  responsible 
for  the  current  precarious  status  of  the 
silvery  minnow.  For  example, 
management  of  water  releases  from 
reservoirs,  evaporation,  diversion  dams, 
and  irrigation  water  deliveries  have 
resulted  in  dewatered  habitat — causing 
direct  mortality  and  isolated  pools  that 
cause  silvery  minnow  mortality  as  a 
result  of  poor  water  quality  and 
predation  from  other  fish  and  predators. 
Despite  efforts  to  manage  water 
resources  to  benefit  the  silvery  minnow, 
periods  of  intermittency  have  and 
continue  to  occur.  Portions  of  the 
middle  Rio  Grande  were  dewatered  in 
the  period  1996  through  2001  (Service 
2001b;  J.  Smith,  pers.  comm.  2001).  In 
1996,  about  34  mi  (58  km)  out  of  the  56 
mi  (90  km)  from  the  San  Acacia 
Diversion  Dam  to  Elephant  Butte 
Reservoir  were  dewatered.  In  1997, 
water  flows  ceased  at  the  south 
boundar\'  of  the  Bosque  del  Apache 
National  Wildlife  Refuge,  resulting  in 
the  dewatering  of  14  mi  (22.5  km)  of 
silvery  minnow  habitat.  In  1998,  the  Rio 
Grande  was  discontinuous  within  the 
Bosque  del  Apache  National  Wildlife 
Refuge,  dewatering  about  20  mi  (32  km) 
of  habitat.  In  1999.  flows  ceased  about 
1  mi  upstream  of  the  Bosque  del  Apache 
National  Wildlife  Refuge  northern 
boundary,  dewatering  about  24  mi  (39 
km)  of  habitat.  A  similar  event  occurred 
in  2000,  but  not  to  the  extent  of  the  1999 
drying.  In  2001 ,  approximately  9 
combined  mi  (14  km)  of  river  dried 
within  the  Bosque  del  Apache  National 
Wildlife  Refuge  and  south  of  San 
Marcial  (Smith  2001).  Drying  occurred 
during  the  2002  irrigation  season  in  the 
Isleta  and  San  Acacia  Reaches.  Between 
June  and  August  2002,  approximately 
25  mi  of  river  in  the  San  Acacia  Reach 
and  14  mi  in  the  Isleta  Reach  dried. 
Because  of  prolonged  recurring  periods 
of  low  or  no  flow  through  multiple 
years,  fhe  status  of  the  silvery  minnow 
has  declined  to  alarmingly  low  levels 
(Dudley  and  Platania  2001,  2002a, 
2002b,  2002c,  2002d,  2002e). 


The  primary  constituent  elements 
identified  below  provide  a  qualitative 
description  of  those  physical  and 
biological  features  necessary  to  ensut-e 
the  conservation  of  the  silvery  minnow. 
We  acknowledge  that  if  thresholds  were 
established  as  part  of  a  critical  habitat 
designation,  they  could  be  revised  if 
new  data  became  available  (50  GFR 
424.12(g));  however,  the  process  of  new 
ndemaking  can  take  years  (see  50  CFR 
424.17),  as  opposed  to  reinitiating  and 
completing  a  formal  consultation,  which 
takes  months  (see  50  CFR  402.14). 
Formal  consultation  provides  an  up-to- 
date  biological  status  of  the  species  or 
critical  habitat  (i.e.,  environmental 
baseline)  which  is  used  to  evaluate  a 
proposed  action  during  formal 
consultations.  Consequently,  we  believe 
it  is  more  prudent  to  pursue  the 
establishment  of  specific  thresholds 
through  formal  consultation. 

This  final  rule  does  not  explicitly 
state  what  might  be  included  as  special 
management  for  a  particular  river  reach 
within  the  middle  Rio  Grande.  We 
anticipate  that  special  management 
actions  will  likely  be  developed  as  part 
of  the  section  7  consultation  process. 
Special  management  might  entail  a  suite 
of  actions  including  re-establishment  of 
hydrologic  connectivity  within  the 
floodplain.  widening  the  river  channel, 
or  placement  of  woody  debris  or 
boulders  within  the  river  channel  (J. 
Smith,  pers.  comm.,  2001). 

It  is  important  to  note  that  some  areas 
within  the  middle  Rio  Grande  critical 
habitat  have  the  potential  for  periods  of 
low  or  no  flow  under  certain  conditions 
(e.g.,  see  discussion  above  on  middle 
Rio  Grande).  We  recognize  that  the 
critical  habitat  designation  specifically 
includes  some  areas  that  have  lost  flow 
periodically  (MRGCD  1999;  Scurlock 
and  Johnson  2001 ;  Scurlock  1998).  It  is 
our  belief  that  the  river  reach  below  San 
Acacia  Diversion  Dam  on  the  middle 
Rio  Grande  is  likely  to  experience 
periods  of  low  or  no  flow  under  certain 
conditions,  and  we  are  not  able  to 
predict  with  certainty  which  areas  will 
experience  these  conditions.  We  belieye 
this  area  is  essential  to  the  conservation 
of  the  silvery  minnow  because  it  likely 
serves  as  connecting  corridors  for  fish 
movements  between  areas  of  sufficient 
flowing  water  (e.g.,  see  Deacon  and 
Minckley  1974;  Eberle  et  al.  1993). 
Additionally,  we  believe  this  area  is 
essential  for  the  natural  channel 
geomorphology  (the  topography  of  the 
river  channel)  to  maintain  or  re-create 
habitat,  such  as  pools,  by  removing  or 
redistributing  sediment  during  high 
flow  events  (e.g.,  see  Simpson  et  al. 
1982;  Middle  Rio  Grande  Biological 
Interagency  Team  1993).  Therefore,  we 
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believe  that  the  inclusion  of  an  area  that 
has  the  potential  for  periods  of  low  or 
no  flow  as  critical  habitat  will  ensure 
the  conservation  of  the  silvery  minnow. 
As  such,  we  believe  that  the  primary 
constituent  elements  as  described  in 
this  final  rule  could  allow  for  short 
periods  of  low  or  no  flow.  Because  of 
the  difficulties  in  describing  the  existing 
conditions  of  this  area  (see  above)  and 
defining  the  primary  constituent 
elements  to  reflect  such  a  flow  regime, 
we  solicited  comments  in  the  proposed 
critical  habitat  designation  rule  for   • 
information  related  to  the  designation  of 
critical  habitat  in  this  area  that  may 
experience  periods  of  low  or  no  flow, 
and,  in  particular,  the  primary 
constituent  elements  and  how  they 
related  to  the  existing  conditions  (e.g., 
flow  regime).  We  did  not  receive  any 
additional  information  or  comments  on 
these  areas  to  refine  the  primary 
constituent  elements  in  this  final 
designation. 

Federal  agencies  with  discretion  over 
water  management  actions  that  affect 
critical  habitat  will  be  required  to 
consider  critical  habitat  and  possibly 
enter  into  consultation  under  section  7 
of  the  Act.  These  consultations  will 
evaluate  whether  any  Federal 
discretionary  actions  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  The  adverse  modification 
analysis  will  likely  evaluate  whether  the 
adverse  effect  of  prolonged  recurring 
periods  of  low  or  no  flow  is  of  sufficient 
magnitude  (e.g.,  length  of  river)  and 
duration  that  it  would  appreciably 
diminish  the  value  of  critical  habitat  for 
the  survival  and  recovery  of  the  silvery 
minnow.  For  example,  the  effect  of 
prolonged  periods  of  low  or  no  flow  on 
the  habitat  quality  (e.g.,  depth  of  pools, 
water  temperature,  pool  size)  and  the 
extent  of  fish  mortality  is  related  to  the 
duration  of  the  event  (Bestgen  and 
Platania  1991).  All  of  these  factors  will 
be  analyzed  under  section  7  of  the  Act, 
if  they  are  part  of  an  action  proposed  by 
a  Federal  agency.  Additionally,  any 
Federal  agency  whose  actions  influence 
water  quantity  or  quality  in  a  way  that 
may  affect  critical  habitat  or  the  silvery 
minnow  must  enter  into  section  7 
consultation  with  us.  Still,  these 
consultations  cannot  result  in  biological 
opinions  that  require  actions  that  are 
outside  an  action  agency's  l^gal 
authority  and  jurisdiction  (50  CFR 
402.02). 

We  determined  the  primary 
constituent  elements  of  critical  habitat 
for  the  silvery  minnow  based  on  studies 
on  their  habitat  and  population  biology. 


including,  but  not  limited  to  the 
following  studies:  Bestgen  and  Platania 
1991;  Service  1999;  Dudley  and  Platania 
1997,  2001,  20e2a;  Platania  and 
Ahenbach  1998;  Platania  1991,  2000; 
Service  2001;  Smith  1998, 1999; 
Hoagstrom  2000;  Remshardt  et.  al  2001. 
The  primary  constituent  elements  are  as 
follows: 

1 .  A  hydrologic  regime  that  provides 
sufficient  flowing  water  with  low  to 
moderate  currents  capable  of  forming 
and  maintaining  a  diversity  of  aquatic 
habitats,  such  as,  but  not  limited  to  the 
following:  Backwaters  (a  body  of  water 
connected  to  the  main  channel,  but  with 
no  appreciable  flow),  shallow  side 
channels,  pools  (that  portion  of  the  river 
that  is  deep  with  relatively  little 
velocity  compared  to  the  rest  of  the 
channel),  eddies  (a  pool  with  water 
moving  opposite  to  that  in  the  river 
channel),  and  nms  (flowing  water  in  the 
river  channel  without  obstructions)  of 
varjdng  depth  eind  velocity — all  of 
which  are  necessary  for  each  of  the 
particular  silvery  minnow  life-history 
stages  in  appropriate  seasons.  The 
silvery  minnow  requires  habitat  with 
sufficient  flows  fi-om  early  spring 
(March)  to  early  summer  (June)  to 
trigger  spawning,  flows  in  the  summer 
(June)  and  fall  (October)  that  do  not 
increase  prolonged  periods  of  low  or  no 
flow,  and  a  relatively  constant  winter 
flow  (November  through  February); 

2.  The  presence  of  low-velocity 
habitat  (including  eddies  created  by 
debris  piles,  pools,  or  backwaters,  or 
other  refuge  habitat  (e.g.,  connected 
oxbows  or  braided  channels))  within 
unimpounded  stretches  of  flowing  water 
of  sufficient  length  (i.e.,  river  miles)  that 
provide  a  variety  of  habitats  with  a  wide 
range  of  depth  and  velocities; 

3.  Substrates  of  predominantly  sand 
or  silt;  and 

4.  Water  of  sufficient  quality  to 
maintain  natural,  daily,  and  seasonally 
variable  water  temperatures  in  the 
approximate  range  of  greater  than  1  °C 
(35  °F)  and  less  than  30  °C  (85  °F)  and 
reduce  degraded  water  quality 
conditions  (decreased  dissolved  oxygen, 
increased  pH,  etc.). 

We  determined  that  these  primary 
constituent  elements  of  critical  habitat 
provide  for  the  physiological, 
behavioral,  and  ecological  requirements 
of  the  silvery  minnow.  The  first  primary 
constituent  element  provides  water  of 
sufficient  flows  to  reduce  the  formation 
of  isolated  pools.  We  conclude  this 
element  is  essential  to  the  conservation 
of  the  silvery  minnow  because  the 
species  cannot  withstand  permanent 
drying  (loss  of  surface  flow)  of  long 
stretches  of  river.  Water  is  a  necessary 
component  for  all  silvery  minnow  life- 


history  stages  and  provides  for 
hydrologic  connectivity  to  facilitate  fish 
movement.  The  second  primary 
constituent  element  provides  habitat 
necessary  for  development  and  hatching 
of  eggs  and  the  survival  of  the  silvery 
minnow  from  larvaeto  adult.  Low- 
velocity  habitat  provides  food,  shelter, 
and  sites  for  reproduction,  which  are 
essential  for  the  survival  and 
reproduction  of  silvery  minnow.  The 
third  primary  constituent  element 
provides  appropriate  silt  and  sand 
substrates  (Dudley  and  Platania  1997; 
Remshardt  et  al.  2001),  which  we  and 
other  scientists  conclude  are  important 
in  creating  and  maintaining  appropriate 
habitat  and  life  requisites  such  as  food 
and  cover.  The  final  primary  constituent  ' 
element  provides  protection  from 
degraded  water  quality  conditions.  We 
conclude  that  when  water  quality 
conditions  degrade  (e.g.,  water 
temperatures  are  too  high,  pH  levels  are 
too  low,  and  dissolved  oxygen 
concentrations  are  too  low),  silvery 
minnows  will  likely  be  injured  or  die. 

Criteria  for  Identifying  Critical  Habitat 

The  primary  objective  in  designating 
critical  habitat  is  to  identify  areas  that 
are  considered  essential  for  the 
conservation  of  the  species,  and  to 
highlight  specific  areas  where  , 

management  considerations  should  be 
given  highest  priority.  In  determining 
critical  habitat  for  the  silvery  minnow, 
we  have  reviewed  the  overall  approach 
to  the  conservation  of  the  silvery 
minnow  undertaken  %  the  local.  State, 
Tribal,  and  Federal  agencies  operating 
within  the  species'  historic  range  since 
the  species*  listing  in  1994,  and  the 
previous  proposed  (March  1.  1993;  58 
FR  11821)  and  final  critical  habitat  rules 
(July  6, 1999;  64  FR  36274).  We  have 
also  outlined  our  conservation  strategy 
to  recover  the  species  (see  "Exclusions 
Under  Section  4(b)(2)  of  the  Act" 
section  above)  and  considered  the 
features  and  steps  necessary  for 
recover}'  and  habitat  requirements 
described  in  the  Recovery  Plan  (Service  .   "' 
1999).  We  considered  information 
provided  by  our  New  Mexico  Fishery 
Resources  Office  and  other  biologists, 
and  also  utilized  our  own  expertise.  We 
also  reviewed  the  biological  opinion 
issued  June  29,  2001 ,  to  the  BOR  and 
the  Corps  for  impacts  to  the  silvery 
minnow  from  water  operations  in  the 
middle  Rio  Grande  (Service  2001b),  and 
the  biological  opinion  issued  to  the  BOR 
for  discretionary  actions  related  to  water 
management  on  the  Pecos  River  in  NM 
(Service  2001a).  We  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
material  rec^ved  during  the  initial 
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public  comment  period  on  the  proposed 
listing  and  designation,  the  information 
received  following  the  provision  of  the 
draft  economic  analysis  to  the  public  on 
April  26.  1996,  the  comments  and 
information  provided  during  the  30-day 
comment  period  that  opened  on  April  7, 
1999,  including  the  public  hearing,  and 
the  comments  and  information  received 
during  the  60-day  comment  period 
opened  on  April  5,  2001,  for  the  notice 
of  intent  to  prepare  an  EIS  and  public 
scoping  meetings  held  on  April  17,  23. 
24.  and  27,  2001  (April  7,  1999;  64  FR 
16890).  We  also  considered  information 
and  comments  received  on  the  recent 
proposal  to  designate  critical  habitat 
(June  6,  2002;  67  FR  39206). 

Since  the  listing  of  the  silvery 
minnowr  in  1994  (July  20,  1994;  59  FR 
36988).  no  progress  has  been  made 
toward  reestablishing  this  species 
within  unoccupied  areas  {eg.: river 
reaches  on  the  middle  Pecos,  lower  Rio 
Grande).  Because  the  silvery  minnow 
has  been  extirpated  from  these  areas. 
Federal  agencies  have  not  consulted 
with  us  on  how  their  discretionary 
actions  may  affect  the  silvery  minnow. 
We  conclude  these  areas  (e.g.,  river 
reaches  on  the  middle  Pecos  and  the 
lower  Rio  Grande)  are  essential  to  the 
conservation  of  the  minnow,  but  we 
have  not  designated  them  as  critical 
habitat  (see  "Exclusions  Under  Section 
4(b)(2)  of  the  Act"  section). 

This  critical  habitat  designation 
differs  from  the  final  critical  habitat 
designation  we  made  in  1999  (July  6, 
1999:  64  FR  36274),  which  was 
subsequently  set  aside  by  court  order. 
The  differences  also  reflect  the  best 
scientific  and  commercial  information 
analyzed  in  the  context  of  the  final 
Recovery  Plan  [see  "Recovery  Plan" 
discussion  above)  and  our  conservation 
strategy  for  this  species.  Although  we 
could  have  designated  two  additional 
critical  habitat  units  to  respond  to  the 
Recovery  Plan's  recommendation  that 
additional  areas  are  required  to  achieve 
recovery  (Service  1999)  (see  "Recovery 
Plan"  discussion  above),  we  believe  that 
inclusion  of  these  areas  under  a  critical 
habitat  regulation  could  hinder  our 
future  conservation  strategy  (see 
"Exclusions  Under  Section  4(b)(2)  of  the 
Act"  section  above)  and  actually  impede 
recovery  of  the  silvery  minnow. 

Recovery  requires  protection  and 
enhancement  of  existing  populations 
and  reestablishment  of  populations  in 
suitable  areas  of  historic  range.  The 
Recovery  Plan  identifies  "the  necessity 
of  reestablishing  silvery  minnow  in 
portions  of  its  historic  range  outside  of 
the  middle  Rio  Grande  in  New  Mexico." 
The  Recovery  Plan  identified  potential 
areas  for  reestablishment  of  silvery 


minnow  in  certain  river  reaches  of  the 
Rio  Grande  and  Pecos  River.  The 
Recovery  Plan  also  recommended  a 
thorough  analysis  of  the  reestablishment 
potential  of  specific  river  reaches  within 
the  historic  range  of  the  silvery  minnoiv. 

We  have  determined  that  one  of  the 
most  important  goals  to  be  achieved 
toward  the  conservation  of  this  species 
is  the  establishment  of  secure,  self- 
reproducing  populations  in  areas 
outside  of  the  middle  Rio  Grande,  but 
within  the  species'  historic  range 
(Service  1999).  Thus,  we  have  outlined 
our  conservation  strategy  for  the  silvery 
minnow  (see  "Exclusions  Under  Section 
4(b)(2)  of  the  Act"  section  above). 
Because  the  species  occupies  less  than 
5  percent  of  its  historic  range  and  the 
likelihood  of  extinction  from  a 
catastrophic  event  is  greatly  increased 
(Hoagstrom  and  Brooks  2000;  Service 
1999),  we  believe  that  additional 
populations  should  be  established 
within  certain  unoccupied  reachesj(i.e.. 
areas  outside  of  the  current  known 
distribution).  Nevertheless,  any  biture 
recovery  efforts,  including 
reintroduction  of  the  species  to  areas  of 
its  historic  range,  must  be  conducted  in 
accordance  with  NEPA  and  the  Act. 

The  recent  trend  in  the  status  of  the 
silvery  minnow  has  been  characterized 
by  dramatic  declines  in  numbers  and 
range  despite  the  fact  that  this  species 
evolved  in  rapidly  fluctuating,  harsh 
environments.  Moreover,  none  of  the 
threats  affecting  the  silvery  minnow  has 
been  eliminated  since  the  fish  was  listed 
(July  20,  1994;  59  FR  36988),  and  its 
status  continues  to  decline  (Dudley  and 
Platania  2001,  2002b,  2002c,  2002d, 
2002e).  The  known  silvery  minnow 
population  within  the  itiiddle  Rio 
Grande  has  become  fragmented  and 
isolated  and  is  vulnerable  to  those 
natural  or  manmade  factors  that  might 
further  reduce  population  size  (Dudley 
and  Platania  2001,  2002a,  2002b). 
Because  there  have  been  low  spring 
peak  flows  in  the  Rio  Grande  in  some 
recent  years  (e.g.,  2000)  and  a  related 
decrease  insilvery  minnow  spawning 
success,  the  population  size  of  silvery 
miiuiow  continued  to  decline  through 
the  winter  of  2002  (Dudley  and  Platania 
2001,  2002a,  2002b,  2002c,  2002d, 
2002e).  We  conclude  that  the  species' 
vulnerability  to  catastrophic  events, 
such  as  prolonged  periods  of  low  or  no 
flow,  has  increased  since  the  species 
was  listed  as  endangered  in  1994  (July 
20,  1994;  59  FR  36988). 

It  is  widely  recognized  that  major 
efforts  to  reintroduce  the  silvery 
minnow  to  large  reaches  of  its  historic 
habitat  in  the  Rio  Grande  and  Pecos 
River  will  not  likely  occur  without 
either  natiiral  or  induced  changes  in  the 


river,  including  changes  affecting  the 
existing  fish  community,  habitat 
restoration,  and  coordinated  water 
management  (e.g.,  Service  1999). 
Nevertheless,  we  conclude  that 
conservation  of  the  silvery  minnow 
requires  habitat  conditions  that  will 
facilitate  population  expansion  or 
reintroduction.  As  an  example,  we  are 
currently  involved  in  developing  several 
efforts  to  assist  in  the  recovery  of  the 
silvery  minnow  and  other  imperiled 
species  (e.g..  Federal  and  non-Federal 
efforts  to  create  a  middle  Rio  Grande 
Endangered  Species  Act  Collaborative 
Program).  Any  future  habitat  restoration 
efforts  conducted  by  us  or  other  Federal 
agencies  within  the  species'  historic 
habitat  will  be  analyzed  through  NEPA 
and  will  be  conducted  in  accordance 
with  the  pertinent  sections  of  the  Act 
and  Federal  rulemaking  procedures. 

As  discussed  above  in  the  comments 
section,  non-native  fish  species  may 
adversely  affect  the  silvery  minnow. 
However,  non-native  fish  have  the 
potential  to  be  removed  or  reduced  to 
acceptable  levels  using  a  variety  of 
control  or  management  techniques.  For 
example,  the  New  Mexico  State  Game 
Commission  recently  passed  a 
regulation  limiting  the  species  that  can 
be  used  as  baitfish  in  the  Pecos  River 
(New  Mexico  Department  of  Game  and 
Fish  2000).  As  part  of  the  Federal 
rulemaking  process,  we  sought  further 
information  regarding  the  role  of 
unoccupied  river  reaches  within  the 
historic  range  of  the  silvery  minnow, 
including  those  reaches  with  non-native 
fish  species  (e.g.,  plains  minnow) 
present  or  those  reaches  that  have  the 
potential  for  low  or  no  flow  events.  We 
were  particularly  interested  in 
assistance  in  describing  the  existing 
habitat  (e.g.,  flow)  conditions  for  the 
river  reach  below  San  Acacia  Diversion 
Dam  on  the  middle  Rio  Grande. 
However,  we  did  not  receive  additional 
information  on  these  areas  to  refine  this 
final  designation. 

It  is  important  to  note  that  the  mere 
presence  of  non-native  aquatic  species 
does  not  eliminate  an  area  from  being 
considered  for^lesignation  as  critical 
habitat.  For  example,  the  relationship 
between  the  introduction  of  the  plains 
minnow  and  extirpation  of  the  silvery 
mirmow  is  unclear  (see  discussion 
above).  Although  the  Recovery  Plan 
suggested  that  the  plains  minnow  would 
be  the  primary  limiting  factor 
precluding  successful  reestablishment 
of  the  silvery  minnow  to  the  Pecos  River 
(Service  1999),  we  have  little  data  from 
which  to  draw  firm  conclusions  for  the 
extirpation  of  the  silvery  minnow  from 
the  Pecos  River.  We  recognize  that  Jiny 
efforts  to  reestablish  the  silvery  minnow 


Federal  Register /Vol.  68,  No.  33 /Wednesday,  February  19,  2003 /Rules  and  Regulations         8119 


to  unoccupied  river  reaches  must  fully 
analyze  and  consider  a  variety  of  habitat 
management  techniques,  including  the 
control  or  management  of  non-native 
fish.  Consequently,  we  invited 
comments  or  information  relating  to  the 
status  of  the  plains  minnow  in  the  Pecos 
River  and  this  area  not  being  proposed 
as  critical  habitat.  We  were  especially 
interested  in  observations  of  related 
species  of  Hybognathus  and  any 
behavioral  or  reproductive  mechanisms 
that  might  provide  for  ecological 
separation  in  areas  where  two  or  more 
species  of  Hybognathus  co-occur.  We 
did  not  receive  any  additional 
information  concerning  this  aspect  of 
the  designation. 

Portions  of  the  Pecos  River  include 
designated  critical  habitat  for  the  Pecos 
bluntnose  shiner  (52  FR  5295).  The 
Pecos  bluntnose  shiner  critical  habitat 
includes  a  64  mi  (103  km)  reach  of  the 
Pecos  River  extending  from  a  point  10 
mi  (16  km)  south  of  Fort  Sunrner,  NM, 
downstream  to  the  De  Baca  and  Chaves 
County  line  and  a  37  mi  (60  km)  reach 
horn  near  Hagerman,  NM,  to  near 
Artesia,  NM  (52  FR  5295).  There  are 
current  protections  in  place  for  the 
Pecos  bluntnose  shiner  in  the  river     . 
reach  from  Sunuier  to  Brantley 
Reservoirs  on  the  Pecos  River; 
consequently,  we  believe  that  the 
designation  of  critical  habitat  would 
provide  little  additional  benefit  for  the 
silvery  minnow  above  the  current 
jeopardy  and  adverse  modifications 
standards  for  the  Pecos  bluntnose  shiner 
(see  "Exclusions  Under  Section  4(b)(2) 
of  the  Act"  section  above). 

The  Pecos  bluntnose  shiner  inhabits 
main-channel  habitats  with  sandy 
substrates,  low-velocity  flows,  and 
depths  from  17  to  41  cm  (7  to  16  in) 
(Hatch  et  al.  1985).  Adult  Pecos 
blimtnose  shiners  use  main-channel 
habitats,  with  larger  individuals  found 
mainly  in  more  rapidly  flowing  water 
(greater  than  40  cm/sec.  1.25  ft/sec),  but 
preferences  for  particular  depths  were 
not  found  (Hoagstrom  et  al.  1995). 
Young  of  the  year  use  the  upstream 
reaches  between  Sunmer  and  Brantley 
Reservoirs,  which  provide  shallow,  low- 
velocity  habitat.  These  reaches  also 
maintain  such  habitat  at  high  (bankfull) 
discharge,  providing  refugia  from  swift, 
deep  water.  Pecos  bluntnose  shiner  and 
related  mainstream  cyprinids  (e.g., 
silvery  minnow)  are  adapted  to  exploit 
features  of  Great  Plains  rivers 
(Hoagstrom  2000).  These  fish  species 
belong  to  the  same  guild  of  broadcast 
spawners  with  semibuoyant  eggs  and 
also  spawn  during  high  flow  events  in 
the  Pecos  River,  with  eggs  and  larvae 
being  distributed  downstream  to 
colonize  new  areas  (Bestgen  et  al.  1989). 


The  habitat  features  used  by  the  Pecos 
bluntnose  shiner  are  largely  affected  by 
ongoing  Sumner  Dam  operations  (e.g., 
block  releases).  Nevertheless,  any  flow 
regime  operations  in  this  reach  that 
benefit  the  Peco^  bluntnose  shiner 
would  also  benefit  the  silvery  minnow. 
We  believe  they  could  both  occupy  the 
same  river  reach  in  the  future  with  little 
to  no  interspecific  competition,  in  part 
because  these  species  historically 
coexisted  (Bestgen  and  Platania  1991) 
and  microhabitat  partitioning  has  been 
documented  for  related  species  of 
southwestern  fish  (Matthews  and  Hill 
1980).  Therefore,  we  believe  that  the 
primary  constituent  elements  for  the 
Pecos  bluntnose  shiner  critical  habitat 
(e.g.,  clean  permanent  water;  a  main 
river  channel  habitat  with  sandy 
substrate;  and  a  low  velocity  flow 
(February  20. 1987;  52  FR  5295))  are 
compatible  with  our  conservation 
strategy  for  repatriating  the  silvery 
minnow. 

Lateral  Extent  of  Critical  Habitat 

The  critical  habitat  designation 
defines  the  lateral  extent  as  those  areas 
bounded  by  existing  levees,  or  in  areas 
without  levees,  the  lateral  extent  of- 
critical  habitat  is  defined  as  300  ft  (91.4 
m)  of  riparian  zone  adjacent  to  each  side 
of  the  middle  Rio  Grande.  Thus,  the 
lateral  extent  of  critical  habitat  does  not 
include  areas  adjacent  to  the  existing 
levees  but  within  the  300-ft  (91.4-m) 
lateral  width  outside  the  existing  levees 
(i.e.,  these  areas  are  not  designated  as 
critical  habitat,  even  though  they  may 
be  within  the  300-ft  lateral  width).  This 
designation  of  critical  habitat  will  not 
remove  existing  levees.  We  recognize 
that  these  areas  can  be  important  for  the 
overall  health'bf  river  ecosystems,  but 
these  areas  have  almost  no  potential  for 
containing  the  primary  constituent 
elements  because  they  are  separated 
from  the  river  by  the  levees  and  are 
rarely  inundated  by  water.  Therefore, 
they  are  not  included  in  the  designation 
because  we  conclude  they  are  not 
essential  to  the  conservation  of  the 
silvery  minnow.  Nevertheless,  these  and 
other  areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section7(a)(l)  of  the 
Act,  the  regulatory  protections  afforded 
by  the  jeopardy  standard  in  section 
7(a)(2)  of  file  Act,  and  take  prohibitions 
in  section  9  of  the  Act. 

For  each  river  reach  within  the 
middle  Rio  Grande,  the  upstream  and 
downstream  boundaries  are  described 
below.  Critical  habitat  includes  the  river 
channels  within  the  identified  reaches 
and  areas  within  these  reaches 
potentially  inundated  during  high-flow 


events.  Critical  habitat  includes  the  area 
of  bankfull  width  plus  300  ft  (91.4  m) 
on  either  side  of  the  banks.  The  bankfull 
width  is  the  width  of  the  stream  or  river 
at  bankfull  stage  (i.e.,  the  flow  at  which 
water  begins  to  leave  the  channel  and 
move  into  the  floodplain  (Rosgen 
1996)).  Bankfull  stage,  while  a  function 
of  the  size  of  the  stream,  is  a  fairly 
consistent  feature  related  to  the 
formation,  maintenance,  and 
dimensions  of  the  stream  channel 
(Rosgen  1996).  This  300-ft  (91.4-m) 
width  defines  the  lateral  extent  of  those 
areas  we  believe  are  essential  to  the 
species'  conservation.  Although  the 
silvery  minnow  cannot  be  found  in 
these  areas  when  they  are  dry,  these 
areas  likely  provided  backwater  habitat 
and  were  sometimes  flooded  in  the  past 
(Middle  Rio  Grande  Biological 
Interagency  Team  1993);  therefore,  they 
may  provide  habitat  diuing  high-water 
periods.  As  discussed  in  this  section,  we 
determined  that  the  areas  within  the 
300-ft  (91.4-m)  lateral  width  are 
essential  to  the  conservation  of  the 
silvery  mirmow. 

We  determined  the  300-ft  (91.4-m) 
lateral  extent  for  several  reasons.  First, 
the  implementing  regulations  of  the  Act 
require  that  critical  habitat  be  defined 
by  reference  points  and  lines  as  found 
on  standard  topographic  maps  of  the 
area  (50  CFR  424:i2).  Although  we 
considered  using  the  100-year 
floodplain,  as  defined  by  the  Federal 
Emergency  Management  Agency 
(FEMA),  we  found  that  it  was  not 
included  on  standard  topographic  maps, 
and  the  information  was  not  readily 
available  from  FEMA  or  from  the  Corps 
for  the  areas  we  are  designating.  We 
suspect  this  is  related  to  the  remoteness 
of  various  river  reaches.  We  received 
comments  in  relation  to  other  sources  of 
information  (e.g..  National  Wetlands 
Inventory  maps)  to  refine  the  lateral 
extent  of  critical  habitat  (see  comments 
section  above).  After  evaluating  this 
information,  we  concluded  that  our 
designation  accurately  delineates  the. 
boundary  of  critical  habitat.  We  selected 
the  300-ft  (91.4-m)  lateral  extent,  rather 
than  some  other  delineation,  for  three 
reasons:  (1)  The  biological  integrity  and 
natiiral  dynamics  of  the  river  system  are 
maintained  within  this  area  (i.e.,  the 
floodplain  and  its  riparian  vegetation 
provide  space  for  natural  flooding 
patterns  and  latitude  for  necessary 
natural  channel  adjustments  to  maintain 
appropriate  channel  morphology  and 
geometry,  store  water  for  slow  release  to 
maintain  base  flows,  provide  protected 
side  channels  anjd  other  protected  areas 
for  larval  and  juvenile  silvery  minnow, 
allow  the  river  to  meander  within  its 
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main  channel  in  response  to  large  flow 
events,  and  recreate  the  mosaic  of 
habitats  necessary  for  the  conservation 
of  the  silvery  minnow);  (2)  conservation 
of  the  adjacent  riparian  zone  also  helps 
provide  essential  nutrient  recharge  and 
protection  from  sediment  and 
pollutants,  which  contributes  to 
successful  spawning  and  recruitment  of 
silvery  minnows;  and  (3)  vegetated 
lateral  zones  are  widely  recognized  as 
providing  a  variety  of  aquatic  habitat 
functions  and  values  (e.g.,  aquatic 
habitat  for  fish  and  other  aquatic 
organisms,  moderation  of  water 
temperature  changes,  and  detritus  for 
aquatic  food  webs)  and  help  improve  or 
maintain  local  water  quality  (March  9, 
2000;  65  FR  12897;  Middle  Rio  Grande 
Biological  Interagency  Team  1993). 

This  critical  habitat  designation  takes 
into  account  the  naturally  dynamic 
nature  of  riverine  systems  and 
recognizes  that  floodplains  (including 
riparian  areas)  are  an  integral  part  of  the 
stream  ecosystem.  For  example,  riparian 
areas  are  seasonally  flooded  habitats 
(i.e..  wetlands)  that  are  major 
contributors  to  a  variety  of  vital 
functions  within  the  associated  stream 
channel  (Federal  Interagency  Stream 
Restoration  Working  Group  1998. 
Brinson  et  al.  1981).  They  are 
responsible  for  energy  and  nutrient 
cycling,  filtering  runoff,  absorbing  and 
gradually  releasing  floodwaters, 
recharging  groundwater,  maintaining 
streamflows.  protecting  stream  banks 
from  erosion,  and  providing  shade  and 
cover  for  fish  and  other  aquatic  species. 
Healthy  riparian  areas  help  ensure  water 
courses  maintain  the  habitat 
components  essential  to  aquatic  species 
[e.g..  see  U.S.D.A.  Forest  Service  1979; 
Middle  Rio  Grande  Biological 
Interagency  Team  1993;  Briggs  1996), 
including  the  silvery  minnow.  Habitat 
quality  within  the  mainstem  river 
channels  in  the  historic  range  of  the 
silvery  minnow  is  intrinsically  related 
to  the  character  of  the  floodplain  and 
the  associated  tributaries,  side  channels, 
and  backwater  habitats  that  contribute 
to  the  key  habitat  features  (e.g.. 
substrate,  water  quality,  and  water 
quantity)  in  the  middle  Rio  Grande 
(Middle  Rio  Grande  Biological 
Interagency  Team  1993).  Among  other 
things,  the  floodplain  provides  space  for 
natural  flooding  patterns  and  latitude 
for  necessary  natural  channel 
adjustments  to  maintain  channel 
morphology  and  geometry.  We  believe  a 
relatively  intact  riparian  area,  along 
with  periodic  flooding  in  a  relatively 
natural  pattern,  is  important  in 
maintaining  the  stream  conditions 


necessary  for  long-term  conservation  of 
the  silvery  minnow. 

Human  activities  that  occur  outside 
the  river  channel  can  have  a 
demonstrable  effect  on  physical  and 
biological  features  of  aquatic  habitats. 
However,  not  all  of  the  activities  that 
occur  within  a  floodplain  will  have  an 
adverse  impact  on  the  silvery  minnow 
or  its  habitat.  Thus,  in  determining  the 
lateral  extent  of  critical  habitat  along 
riverine  systems,  we  must  consider  the 
definition  of  critical  habitat  under  the 
Act.  That  is,  critical  habitat  must  be 
determined  to  be  essential  to  a  species' 
conservation  and,  within  areas  currently 
occupied  by  the  species,  must  be  in 
need  of  special  management 
considerations  or  protection. 

We  do  not  believe  that  the  entire 
floodplain  is  essential  to  the 
conservation  of  the  species,  and  we  are 
not  proposing  to  designate  the  entire 
floodplain  as  critical  habitat.  However, 
the  river  channel  alone  is  not  sufficiei\t 
to  ensure  the  conservation  of  the  silvery 
minnow.  For  the  reasons  discussed 
above,  we  believe  that  the  riparian  zone 
adjacent  to  the  river  channel  provides 
an  important  function  for  the  protection 
and  maintenance  of  the  primary 
constituent  elements  and  is  essential  to 
the  conservation  of  the  species. 

The  lateral  extent  (width)  of  riparian 
corridors  fluctuates  considerably  on  the 
Rio  Grande.  The  appropriate  width  for 
riparian  protection  has  been  the  subject 
of  several  studies  (Castelle  et  al.  1994). 
Most  Federal  and  State  agencies 
generally  consider  a  zone  23  to  46  m 
(75.4  to  150.9  ft)  wide  on  each  side  of 
a  stream  to  be  adequate  to  help  improve 
or  maintain  local  water  quality  (Natural 
Resource  Conservation  Service  1998. 
2000;  Lynch  et  al.  1985).  although 
lateral  widths  as  wide  as  152  m  (500  ft) 
have  been  recommended  for  achieving 
flood  attenuation  benefits  (Corps  1999). 
In  most  instances,  however,  these 
riparian  areas  are  primarily  intended  to 
reduce  detrimental  impacts  to  the 
stream  (i.e.,  protect  the  stream)  from 
sources  outside  the  river  channel  such 
as  agricultural  runoff.  Generally,  we 
believe  a  lateral  distance  of  300  ft  (91.4 
ra)  on  each  side  of  the  stream  beyond 
the  bankfull  stage  to  be  appropriate  for 
the  protection  of  riparian  and  wetland 
habitat  and  the  natural  processes 
involved  in  the  maintenance  and 
improvement  of  water  quality  (e.g..  see 
Middle  Rio  Grande  Biological 
Interagency  Team  1993).  We  believe  this 
lateral  width  will  help  ensure  the 
protection  of  one  orsnore  primary 
constituent  eletnents  (e.g..  water  quality) 
of  the  critical  habitat.  Thus,  within  the 
area  designatad  as  critical  habitat  in  the 
middle  Rio  Grande,  we  conclude  that 


the  300-ft  (91.4-m)  lateral  width  is 
essential  to  the  conservation  of  the 
species. 

We  did  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  and  other  lands 
unlikely  to  contain  primary  constituent 
elements  essential  for  silvery  minnow 
conservation.  Some  developed  lands 
within  the  300-ft  (91.4-m)  lateral  extent 
are  not  considered  critical  habitat 
because  they  do  not  contain  the  primary 
constituent  elements  and  they  are  not 
essential  to  the  conservation  of  the 
silvery  minnow.  Lands  located  within 
the  exterior  boundaries  of  the  critical 
habitat  designation,  but  not  considered 
critical  habitat,  include:  Developed 
flood  control  facilities;  existing  paved 
roads;  bridges;  parking  lots;  dikes; 
levees;  diversion  structures;  railroad 
tracks;  railroad  trestles;  water  diversion 
and  irrigation  canals  outside  of  natural 
stream  channels;  the  low  flow 
conveyance  channel;  active  gravel  pits; 
cultivated  agricultural  land;  and 
residential,  commercial,  and  industrial 
developments.  These  developed  areas 
do  not  contain  any  of  the  primary 
constituent  elements  and  do  not  provide 
habitat  or  biological  features  essential  to 
the  conservation  of  the  silvery  minnow. 
However,  some  activities  in  these  areas, 
like  activities  in  other  areas  not 
included  within  the  designation  (if 
Federally  funded,  authorized,  or  carried 
out),  may  affect  the  primary  constituent 
elements  of  the  critical  habitat  and, 
therefore,  may  be  affected  by  the  critical 
habitat  designation,  as  discussed  later  in 
this  rule. 

Reach-by-Reach  Analysis  . 

We  conducted  a  reach-by-reach 
analysis  of  the  entire  known  historic 
range  of  the  silvery  minnow  to  evaluate 
and  select  river  reaches  that  require 
special  management  or  protection,  or 
are  essential  to  the  conservation  of  the 
species.  As  identified  in  the  Recovery 
Plan  (see  "Recovery  Plan"  section 
above),  important  factors  we  considered 
in  determining  whether  areas  were 
essential  to  the  conservation  of  the 
species  include  presence  of  other 
members  of  the  reproductive  guild  (e.g. 
pelagic  spawners,  species  with 
semibuoyant  eggs),  habitat  suitability 
(e.g.,  appropriate  substrate),  water 
quality,  and  presence  of  non-natives 
(e.g.,  competitors,  predators,  other 
species  of  Hybognath us).  These 
important  factors  were  evaluated  in 
conjunction  with  the  variable  flow 
regime  of  each  reach.  Each  of  the  river 
reaches,  to  some  extent,  has  a  varying 
flow  regime.  However,  the  fact  that  a 
river  reach  may  at  times  experience  a 
prolonged  period  of  low  or  no  flow  as 
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a  result  of  a  varying  flow  regime  does 
not  preclude  the  area  from  being 
considered  essential  to  the  conservation 
of  the  species  and,  further,  frtim  being 
designated  as  critical  habitat.  Based  on 
our  reach-by-reach  analysis,  we  have 
determined  which  reaches  are  essential 
for  the  conservation  of  the  species. 

We  are  designating  the  middle  Rio 
Grande  as  critical  habitat.  This  area 
contains  all  of  the  primary  constituent 
elements  during  some  or  all  of  the  year 
(see  the  "RegiUation  Promulgation" 
section  of  this  rule  for  exact 
descriptions  of  boundaries  of  designated 
critical  habitat).  We  conclude  that  this 
critical  habitat  can  provide  for  the 
physiological,  behavioral,  and 
ecological  requirements  of  the  silvery 
minnow.  The  designated  critical  habitat 
is  within  the  middle  Rio  Grande  from 
immediately  downstream  of  Cochiti 
Reservoir  to  the  utility  line  crossing  the 
Rio  Grande  with  UTM  coordinates  of 
UTM  Zone  13;  311474  E,  3719722N,  just 
east  of  the  Bosque  Well  demarcated  on 
USGS  Paraje  Well  7.5  minute 
quadrangle  (1980),  including  the 
fributary  Jemez  River  from  Jemez 
Canyon  Dam  to  the  upstream  boundary 
of  Santa  Ana  Pueblo,  which  is  not 
included.  The  designation  also  defines 
the  lateral  extent  (width)  as  those  areas 
bounded  by  existing  levees  or.  in  areas 
without  levees.  300  ft  (91.4  m)  of 
riparian  zone  adjacent  to  each  side  of 
the  bankfull  stage  of  the  middle  Rio 
Grande.  We  did  not  include  the  Pueblo 
lands  of  Santo  Domingo.  Santa  Ana, 
Sandia,  and  Isleta  within  the  middle  Rio 
Grande.  The  downstream  boundary  of 
the  designated  critical  habitat  is 
determined  to  be  the  utility  line 
crossing  (see  the  "Regulation 
Promulgation"  section  of  this  rule  for 
exact  descriptions  of  boundaries  of 
designated  critical  habitat).  Although 
we  determined  that  other  areas  are 
essential  to  the  conservation  of  the 
silvery  minnow  (i.e..  the  middle  Pecos 
River  from  inunediately  downstream  of 
Sumner  Dam  to  Brantley  Dam.  NM,  and 
the  lower  Rio  Grande  from  the  upstream 
boimdary  of  Big  Bend  National  Park  to 
Terrell/Val  Verde  County  line.  TX), 
these  areas  are  not  designated  as  critical 
habitat.  A  description  of  each  iwer 
reach  within  the  silvery  minnow's 
historic  range  is  provided  below.  We 
also  provide  our  reasons  for  determining 
whether  each  reach  is  essential  to  the 
conservation  of  the  species  and  whether 
we  are  designating  critical  habitat  for 
each  of  the  identified  reaches.  We 
conclude  that  we  can  secure  the  long- 
term  survival  and  recovery  of  this 
species  with  the  establishment  of  future 
experimental  populations  under  section 


10(j)  of  the  Act,  along  with  the  critical 
habitat  in  the  middle  Rio  Grande. 

The  historic  range  of  the  species  in 
the  Rio  Grande  is  bom  Espanola,  NM. 
to  the  Gulf  of  Mexico,  and  in  the  PecoS 
River  (a  major  tributary  of  the  Rio 
Grande)  from  Santa  Rosa.  NM. 
downstream  to  its  confluence  with  the 
Rio  Grande  (Pflieger  1980;  Bestgen  and 
Platania  1991).  We  separated  the 
historic  range  of  the  silvery  minnow 
into  12  river  reaches:  (1)  Upstream  of 
Cochiti  Reservoir  to  the  confluence  of 
the  Rio  Chama  and  Rio  Grande,  NM;  (2) 
middle  Rio  Grande  from  Cochiti 
Reservoir  downstream  to  the  Elephant 
Butte  Dam.  including  the  Jemez  River 
from  the  Jemez  Canyon  Dam  to  the 
confluence  of  the  Rio  Grande;  (3) 
downstream  of  Elephant  Butte  Dam  to 
the  Caballo  Dam,  NM;  (4)  downstream 
of  Caballo  Dam,  New  Mexico,  to  the 
American  Dam,  TX;  (5)  downstream  of 
American  Reservoir,  to  the  upstream 
boimdary  of  Big  Bend  National  Park, 
TX;  (6)  the  upstream  boundary  of  Big 
Bend  National  Park  to  the  southern 
boundary  of  the  wild  and  scenic  river 
designation  at  Terrell/Val  Verde  County 
line,  TX;  (7)  the  Terrell/Val  Verde 
County  line,  TX,  to  the  Amistad  Dam, 
TX;  (8)  downstream  of  Amistad  Dam  to 
the  Falcon  Dam,  TX;  (9)  downstream  qj 
the  Falcon  Dam  to  the  Gulf  of  Mexico, 
TX;  (10)  Pecos  River  from  Santa  Rosa 
Reservoir  to  Sumner  Dam,  Guadalupe 
County,  NM;  (11)  Sumner  Dam  to  the 
Brandey  Dam,  NM;  (12)  Brantley  Dam, 
NM,  to  the  Red  Bluff  Dam,  TX;  and  (13) 
Red  Bluff  Dam  to  the  confluence  of  the 
Rio  Grande,  TX.  Each  of  these  reaches 
is  analyzed  below. 

1.  Upstream  of  Cochiti  Reservoir  to 
the  confluence  of  the  Rio  Chama  and 
Rio  Grande,  Rio  Arriba,  Sante  Fe.  and 
Sandoval  Counties.  NM.  Currently,  this 
reach  is  dominated  by  cool  water,  which 
is  not  considered  suitable  for  the  silvery 
minnow  (Platania  and  Altenbach  1998). 
The  majority  of  this  reach  is  bounded  by 
canyons,  with  substrate  dominated  by 
gravel,  cobble,  and  boulder  (Service 
1999).  The  flow  regime  is  also  highly 
variable  seasonally  because  of  irrigation 
and  other  agriciUtural  needs,  as  well  as 
recreational  and  municipal  uses.  This 
river  reach  is  highly  manipulated  by 
releases  from  El  Vado  and  Abiquiu 
Reservoirs  (J.  Smith,  pers.  coram.  2001). 
Furthermore,  silvery  minnow 
populations  may  have  been  historically 
low  for  some  areas  of  this  reach, 
supporting  only  small  outlier 
populations  (Bestgen  and  Platania 
1991).  Currently,  this  reach  is 
dominated  by  cool  or  cold  water 
species,  which  have  almost  completely 
replaced  the  native  fish  species  (Service 
1999].  The  stream  length  in  this  reach 


is  inadequate  (e.g..  less  than  134  to  223 
mi  (  216  to  358.8  km))  to  ensure  the 
survival  of  downstream  drift  of  eggs  and 
larvae  and  recruitment  of  adults 
(Plataifia  and  Altenbach  1998).  Further 
investigation  may  be  needed  in  this 
reach  to  evaluate  potential  future 
recovery  actions.  For  these  reasons,  we 
conclude  that  habitat  for  silvery 
minnow  within  this  river  reach  is 
generally  degraded  and  unsuitable,  and 
is  not  essential  to  the  conservation  of 
the  silvery  minnow.  Therefore,  this  river 
reach  is  not  designated  as  critical 
habitat. 

2.  Middle  Rio  Grande  bom  Cochiti 
Reservoir  downstream  to  the  Elephant 
Butte  Dam,  including  the  Jemez  River 
from  the  Jemez  Canyon  Dam  to  the 
confluence  of  the  Rio  Grande.  Sandoval. 
Bernalillo,  Valencia,  and  Socorro 
Coimties,  NM.  The  middle  Rio  Grande 
is  currently  occupied,  and  the  status  of 
the  silvery  minnow  within  this  segment 
is  imstable  (Bestgen  and  Platania  1991; 
Dudley  and  Platania  1999;  Platania  and 
Dudley  2001;  2002a.  2002b).  This  area 
currently  contains  the  primary 
constituent  elements  (described  above) 
during  all  or  part  of  the  year  and  is 
considered  suitable  habitat  for  the 
silvery  minnow,  as  shown  by  the 
presence  of  the  silvery  minnow  within  - 
this  reach.  The  river  reaches  that  are    . 
designated  as  critical  habitat  are 
degraded  from  lack  of  floodplain 
connectivity,  non-native  vegetation, 
stabilized  banks  (e.g.,  jetty  jacks), 
streambed  aggradation,  and  decreasing 
chaimel  width,  increasing  depths,  and  - 
increasing  velocities  (BOR  2001a; 
Service  2001b).  Thus,  conser\'ation  of 
the  silvery  mirmow  requires  stabilizing 
populations  «rithin  the  middle  Rio 
Grande,  including  special  management 
considerations  or  protections  (e.g.. 
habitat  management  and/or  restoration). 

The  middle  Rio  Grande  is  essential  to 
the  conservation  of  the  silvery  miiuiow    . 
(see  discussion  below),  and  therefore, 
except  for  the  land  of  Santo  Domingo, 
Santa  Ana.  Sandia.  and  Iselta  Pueblos, 
we  designate  the  following  reaches  as  a 
critical  habitat.  This  designated  critical 
habitat  does  not  include  the  ephemeral 
or  perennial  irrigation  canals  and 
ditches,  including  the  LFCC  (i.e., 
downstream  of  the  southern  boundary' 
of  Bosque  del  Apache  National  Wildlife 
Refuge  to  the  headwaters  of  Elephant 
Butte  Reservoir)  that  are  adjacent  to  a 
portion  of  the  river  reach  within  the 
middle  Rio  Grande  because  these  areas 
do  not  offer  suitable  refugia  for  the 
silvery  minnow.  The  river  reaches  in  the 
middle  Rio  Grande  critical  habitat 
include  (see  "Regulation  Promulgation" 
section  of  this  rule  for  exact 
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descriptions  of  boundaries  of  designated 
critical  habitat): 

a.  Jemez  Canyon  Reach — 5  mi  (8  km) 
of  the  [emez  River  from  the  Jemez 
Canyon  Dam  to  the  upstream  boundary 
of  Santa  Ana  Pueblo,  which  is  not 
included.  This  reach  of  river  is 
manipulated  by  releases  from  Jemez 
Canvon  Dam.  Releases  from  this 
reservoir  are  determined  by  downstream 
needs  and  flood  events  occurring  in  the 
Jemez  River.  Silvery  minnows 
hi.storically  occupied  this.reach  of  the 
Jemez  River  and  have  recently  been 
collected  there  (Sublette  et  al.  1990:  " 
Corps  2001).  The  water  within  this 
reach  is  continuous  to  the  confluence 
with  the  Rio  Grande  and  currently 
contains  the  primary  constituent 
elements  (described  above)  during  all  or 
a  part  of  the  year.  Although  this  reach 
currently  provides  suitable  habitat  for 
the  silvery  minnow,  we  believe  that  it 

is  important  to  ensure  that  special 
management  actions  are  implemented 
within  this  river  reach.  We  also 
conclude  that  this  area  is  essential  to  the 
conservation  of  the  silvery  minnow, 
because  the  additional  loss  of  any 
habitat  that  is  currently  occupied  could 
increase  the  likelihood  of  e.xtinction 
(Hoagstrom  and  Brooks  2000,  Service 
1999).  Moreover,  if  the  species  or 
habitat  were  severely  impacted  within 
this  roach,  the  continued  existence  of 
silvery  minnows  in  downstream  reaches 
would  be  affected  (i.e..  the  extirpation  of 
Hsh  within  this  reach  would  create  a 
very  unstable  population  within  the 
downstream  reaches).  Thus,  we 
desig;iate  the  upstream  section  of  the 
Jemez  River  as  critical  habitat  for  the 
silvery  minnow. 

b.  Cochiti  Reservoir  Dam  to  Angostura 
Diversion  Dam  (Cochiti  Reach) — 21  mi 
(34  km)  of  river  immediately 
downstream  of  Cochiti  Reservoir  to  the 
Angostura  Diversion  Dam,  not  including 
the  lands  of  Santo  Domingo  Pueblo. 
This  reach  is  somewhat  braided  and  is 
dominated  by  clear  water  releases  from 
Cochiti  Reservoir  (Richard  2001).  Since 
Cochiti  Reservoir  was  filled,  the 
downstream  substrate  has  changed  from 
a  coarse  sand  to  a  gravel/cobble/sand 
substrate  (Hoagstrom  and  Brooks  2000; 
Baird  2001;  Richard  2001).  Silvery 
minnows  were  collected  immediately 
downstream  of  Cochiti  Dam  in  1988 
(Platania  1993).  Although  the  Cochiti 
reach  has  not  been  monitored  since  the 
mid-1990s  (Platania  1995;  Hoagstrom 
and  Brooks  2000),  it  is  believed  that 
silvery  minnow  may  still  be  present 
within  this  roach,  but  reduced  in 
abundance  (e.g.,  Dudley  and  Platania 
2002a).  For  example,  silvery  minnows 
were  documented  near  the  Angostura 
Diversion  Dam  in  2001  (Platania  and 


Dudley  2001,  2002a;  Service  2001c).  In 
this  reach,  water  releases  from  Cochiti 
Reservoir  have  scoured  sand  from  the 
stream  channel  and  reduced  the 
downstream  temperatures  (Bestgen  and 
Platania  1991:  Platania  1991;  (July  20, 
1994)  59  FR  36988;  Service  1999; 
Hoagstrom  2000).  These  effects  (e.g.. 
low  water  temperatures)  may  inhibit  or 
prevent  reproduction  among  Rio  Grande 
Basin  cyprinids  (minnows)  (Platania 
and  Altenbach  1998).  but  it  is  imknown 
if  water  temperatures  have  affected 
silvery  minnow  reproduction  within 
this  reach.  Although  reservoirs  can 
modify  river  flows  and  habitat  (e.g..  the 
downstream  river  reaches  have 
increased  in  depth  and  water  velocity) 
(Hoagstrom  2000),  we  believe  this  river 
reach  is  essential  to  the  conservation  of 
the  silvery  minnow  because  we  believe 
it  is  still  occupied  by  the  species  and 
contributes  to  its  survival  in 
downstream  reaches  (because  the  eggs 
and  larvae  of  the  silvery  mirmow  drift 
in  the  water  column  and  may  be 
transported  downstream  depending  on 
river  flows  and  habitat  conditions).  We 
reviewed  aerial  photographs  from  1997 
and  other  information,  and  have 
determined  that  the  river  through  this 
reach  is  braided  in  areas  and  contains 
many  side  channels  (e.g.,  Richard  2001). 
We  also  spoke  with  the  Corps  and  have 
concluded  that  there  is  a  high  potential 
to  increase  the  amount  of  suitable 
habitat  (e.g.,  debris  piles,  low  velocity 
backwaters,  side  channels)  within  the 
entire  reach,  but  particularly  in  the 
proximity  of  the  confluences  of  Galisteo 
Creek  and  the  Rio  Grande  and  the  Sante 
Fe  River  and  the  Rio  Grande  (D.  Kreiner, 
U.S.  Array  Corps  of  Engineers,  "pers. 
comm.  2001).  Thus,  we  conclude 
special  management  is  needed  in  this 
reach.  We  conclude  that  this  area 
contains  suitable  habitat  for  the  silvery 
minnow  and  contains  the  primary 
constituent  elements  (described  above) 
during  all  or  part  of  the  year.  Therefore, 
this  reach  is  designated  as  critical 
hahitat. 

c.  Angostura  Diversion  Dam  to  Isleta 
Diversion  Dam  (Angostura  Reach) — 38 
mi  (61  km)  (of  river  immediately 
downstream  of  the  Angostura  Diversion 
Dam  to  the  Isleta  Diversion  Dam,  not 
including  the  lands  of  Santa  Ana  and 
Sandia  Pueblos.  Silvery  minnows  and 
suitable  habitat  are  still  present 
throughout  this  reach  of  the  river, 
although  their  abundance  appears  to  be 
low  (Dudley  and  Platania  2001.  2002a. 
2002b;  Service  2002).  This  reach  is 
relatively  wide  at  183  m  (600  ft)  and  the 
substrate  is  mostly  coarse  sand  to  gravel 
(Baird  2001).  The  river  bank  within  this 
reach  is  dominated  by  bank  stabilization 


(e.g..  jetty  jacks),  which  has  led  to  the 
floodplain  being  predominantly 
disconnected  from  the  river.  Bank 
stabilization  devices  and  other  flood 
control  operations  (e.g..  channelization) 
have  led  to  flows  that  seldom  exceed 
channel  capacity,  such  that  the  river 
dynamics  that  likely  provided 
backwater  habitat  for  the  silvery 
minnow  no  longer  function  naturally. 
These  river  processes  historically 
shaped  and  reshaped  the  river, 
constantly  redefining  the  physical 
habitat  and  complexity  of  the  river. 
Historical  large  flow  events  allowed  the 
river  to  meander,  thereby  creating  and 
maintaining  the  mosaic  of  habitats 
necessary  for  the  survival  of  the  silvery 
minnow  and  other  native  fish  (Middle 
Rio  Grande  Biological  Interagency  Team 
1993).  We  conclude  that  the  creation 
and  maintenance  of  these  habitats  is 
essential  to  the  conservation  of  the 
silvery  minqow.  We  believe  that  special 
management  is  necessary  in  this  and 
other  downstream  reaches  within  the 
middle  Rio  Grande  to  create  and 
maintain  the  habitat  complexity  (e.g.. 
backwater  areas,  braided  channels)  that 
was  historically  present  but  may  not  be 
currently  present  in  these  river  reaches. 
This  reach  currently  contains  the 
primary  constituent  elements  (described 
above)  during  all  or  a  part  of  the  year. 
Thus,  we  designate  this  reach  as  critical 
habitat. 

d.  Isleta  Diversion  Dam  to  San  Acacia 
Diversion  Dam  (Isleta  Reach) — 56  mi  (90 
k|n)  of  river  downstream  of  the  Isleta 
Diversion  Dam  to  the  San  Acacia 
Diversion  Dam,  not  including  the  lands 
of  Isleta  Pueblo.  The  river  bank  within 
this  reach  is  also  dominated  by  bank 
stabilization  (e.g..  jetty  jacks),  and  the 
floodplain  is  predominantly 
disconnected  from  the  river.  The 
substrate  is  mostly  sand  and  silt  and 
there  are  many  permanent  islands 
within  the  river  channel  (J.  Smith,  pers. 
comm.  2001).  This  reach  provides 
continuous  water  flow  in  most  years 
with  infrequent  periods  of  low  or  no 
flow  (Service  2001b).  Nevertheless, 
flows  vary  markedly  in  magnitude,  bom 
high  spring  to  low  summer  flows.  The 
variable  flow  regime  is  a  result  of 
irrigatioi^demand.  irrigation  returns 
(e.g.,  augmented  flow),  precipitation, 
temperature,  and  sediment  transport. 
This  reach  also  contains  numerous 
arroyos  and  small  tributaries  that 
provide  water  and  sediment  during 
rainstorm  events,  which  may 
periodically  augment  river  flows 
(Service  2001b;  J.  Smith,  pers.  comm. 
2001).  Silvery  minnows  and  suitable 
habitat  are  still  present  throughout  this 
reach  of  the  river;  however,  abundance 
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appears  to  be  low  (Dudley  and  Platania 
2001,  2002a,  2002b;  Service  2002). 
Nevertheless,  we  conclude  that  this  area 
is  essential  to  the  conservation  of  the 
silvery  minnow  because  the  additional 
loss  of  any  habitat  that  is  currently 
occupied  could  increase  the  likelihood 
of  extinction  (Hoagstrom  and  Brooks 
2000,  Service  1999).  Similarly,  if  the 
species  or  habitat  were  severely 
impacted  within  this  reach,  the 
continued  existence  of  silvery  minnows 
in  downstream  reaches  would  be 
affected  (i.e..  the  extirpation  offish 
within  this  reach  would  create  a  very 
unstable  population  within  the 
downstream  reaches).  This  reach  • 
currently  contains  the  primary 
constituent  elements  (described  above) 
during  all  or  part  of  the  year.  We  believe 
that  special  management  is  necessary 
within  this  reach  to  create  and  maintain 
the  habitat  complexity  (e.g..  backwater 
areas,  debris  piles,  meandering  river) 
that  was  historically  but  may  not  be 
currently  be  present  within  this  reach. 
Thus,  we  designate  this  reach  as  critical 
habitat. 

e.  San  Acacia  Diversion  Dam  to  the 
utility  line  crossing  the  Rio  Grande  with 
UTM  coordinates  of  UTM  Zone  13: 
311474  E,  3719722  N.  near  Elephant 
Butte  Reservoir  (San  Acacia  Reach) — 9 
mi  (14.5  km)  of  river  immediately 
downstream  of  the  San  Acacia  Diversion 
Dam  to  the  utility  line  crossing  the  Rio 
Grande  with  UTM  coordinates  of  UTM 
Zone  13:  311474  E,  3719722N.  The 
channel  width  within  this  reach  varies 
from  approximately  15  m  (50  ft)  to 
approximately  198  m  (650  ft).  The 
substrate  is  mostly  sand  and  silt.  The 
flow  regime  within  this  reach  was 
historically,  and  is  currently  highly 
variable.  In  fact,  this  stretch  may  not 
have  provided  continuous  flow  in  some 
years  prior  to  the  1900s  (MRGCD  1999; 
Scurlock  and  Johnson  2001). 

Currently,  the  river  channel  has  been 
highly  modified  by  water  depletions 
from  agricultural  and  mimicipal  use, 
dams  and  water  diversion  structures, 
bank  stabilization,  and  the 
infrastructure  for  water  delivery  (e.g.. 
irrigation  ditches).  These  modifications 
have  led  to  the  loss  of  sediment, 
channel  drying,  separation  of  the  river 
from  the  floodplain,  and  changes  in 
river  dynamics  and  resulting  channel 
morphology.  Consequently,  this  reach 
requires  special  management 
considerations  similar  to  those 
discussed  above.  This  reach  currently 
contains  the  primary  constituent 
elements  (described  above)  during  all  or 
a  part  of  the  year.  Although  the  silvery 
minnow  continues  to  be  widespread 
within  this  reach  with  higher 
abundance  than  the  Angostiua  or  Isleta 


reaches  (Dudley  and  Platania  2001. 
2002a,  2002b).  the  variable  flow  regime 
and  modifications  to  the  river  have 
increased  the  potential  for  short-  and 
long-term  impacts  not  only  to  the 
silvery  jninnow.  but  also  to  its  habitat. 
Thus,  we  determine  that  this  area  is 
essential  to  the  conservation  of  the 
species  and  in  need  of  special 
management  considerations  or 
protections;  we  designate  this  reach  as 
critical  habitat. 

3.  Downstream  of  Elephant  Butte 
Reservofr  to  the  Caballo  Dam.  Sierra 
County.  NM.  This  short  16-mi  (26-km) 
reach  is  highly  channelized  with  widely 
variable  flow  regimes.  Construction  of 
Elephant  Butte  and  Caballo  Reservoirs 
in  1916  and  1938,  respectively,  severely 
altered  the  flows  and  habitat  within  this 
reach  (Bestgen  and  Platania  1991).  The 
silvery  minnow  has  not  been 
documented  within  this  reach  since 
1944  (Service  1999).  This  river  reach  is 
currently  highly  channelized  to 
expedite  water  deliveries  and  very  few 
native  fish  remain  (Propst  et  al.  1987; 
International  Boimdary  and  Water 
Commission  2001).  This  reach  is  subject 
to  prolonged  periods  of  low  or  no  flow 
aud  there  is  no  spring  nmoff  spike 
(Service  1999).  Altered  flow  regimes 
will  continue  to  affect  habitat  quality  in 
this  reach,  which  does  not  contain 
suitable  habitat  for  the  silvery  miimow. 
The  stream  length  in  this  reach  is 
inadequate  (e.g.,  less  them  134  to  223  mi 
(216  to  358.8  km  ))  to  ensure  the 
survival  of  downstream  drift  of  eggs  and 
larvae  and  recruitment  of  adults 
(Platania  and  Altenbach  1998).  We 
conclude  this  area  is  not  essential  to  the 
conservation  of  the  species.  Therefore, 
this  river  reach  is  not  designated  as 
critical  habitat. 

4.  Downstream  of  Caballo  Dam  to 
American  Reservoir  Dam,  Sierra  and 
Dona  Ana  Counties.  NM,  and  El  Paso. 
County,  TX.  This  approximately  110- mi 
(176-kin)  reach  has  a  highly  regulated 
flow  regime  from  releases  of  water 
stored  in  Caballo  Reservoir.  This  reach 
is  also  highly  chaimelized  with  winter 
flows  near  zero  in  tjie  upper  portions, 
and  does  not  contain  suitable  habitat  for 
the  silvery  minnow  (Service  1999;  IBWC 
2001a).  Silvery  minnows  have  not  been 
reported  from  this  reach  since  1944 
(Bestgen  and  Platania  1991,  Service 
1999).  The  reach  is  currently  inhabited 
by  many  non-nativ6  fish  species  (IBWC 
2001a).  Due  to  lack  of  suitable  habitat, 
and  diminished  and  highly  regulated 
flow  (IBWC  2001a),  this  reach  of  river 
no  longer  contains  suitable  habitat  for 
the  silvery  minnow  and  is  not  essential 
to  the  conservation  of  the  species.  Thus, 
this  reach  is  not  designated  as  critical 
habitat. 


5.  Downstream  of  American  Reservoir 
to  the  upstream  boundary  of  Big  Bend 
National  Park,  El  Paso.  Hudspeth,  and 
Presidio,  Counties,  TX.  Portions  of  this 
reach,  primarily  upstream  of  Presido, 
TX.  are  continually  dewatered. 
especially  between  Fort  Quitman  and 
Presidio  (Hubbs  et  al.  1977;  Department 
of  Interior  1998).  River  flow  is 
augmented  downstream  of  Presido  by 
waters  flowing  from  the  Rio  Conchos. 
The  near-continuous  input  of  mimicipal 
waste  has  led  to  a  deterioration  of  water 
quality,  with  corresponding  changes  to 
the  ichthyofauna  (fish  species 
assemblage  within  a  region)  (Hubbs  et 
al.  1977;  Bestgen  and  Platania  1988; 
IBWC  1994;  El-Hage  and  Moulton 
1998a).  Flows  in  this  reach  consist  of  a 
blend  of  raw  river  water,  treated 
municipal  waste  from  El  Paso,  TX, 
untreated  municipal  water  from  Juarez. 
Mexico,  irrigation  return  flow,  and  the 
occasional  floodwater  (Texas  Water 
Development  Board  2001).  Water 
temperature  patterns  can  be  elevated 
and  oxygen  levels  decreased  by  the 
input  of  various  pollutants  (e.g.. 
nitrogen,  phosphorus)  (Texas  Water 
Development  Board  2001;  IBWC  2001b). 
Water  quality  is  believed  to  improve 
farther  downstream  of  the  confluence  of 
the  Rio  Conchos  and  Rio  Grande.  The 
development  of  agriculture  and 
population  growth  in  this  area  has 
resulted  in  a  decrease  of  water  quantity 
and  quality,  which  has  had  a  significant 
impact  on  the  range  and  distribution  of 
many  fish  species  within  this  reach 
(IBWC  1994;  El-Hage  and  Mouhon 
1998a).  There  are  no  current  ortnuseum 
records  of  silver\'  minnow  ffbm  this 
reach  (Service  1999).  Because  of 
upstream  dewatering  and  the  degraded 
water  quality,  we  believe  this  reach  of 
river  would  never  provide  suitable 
habitat  for  the  silvery  minnow.  Thus, 
this  river  reach  is  not  essential  to  the 
conservation  of  the  silvery  miimow  and 
is  not  designated  as  critical  habitat. 

6.  The  upstream  boundan.'  of  Big 
Bend  National  Park  2  mi  (3.2  km) 
downstream  of  Lajitas),  Brewster 
County,  to  the  southern  boundary  of  the 
wild  and  scenic  river  designation  at 
Terrell/Val  Verde  County  line.  TX.  This 
approximately  230-mi  (368-km)  reach 
of  the  lower  Rio  Grande  was  historically 
occupied  but  is  currently  unoccupied  by 
the  silvery  minnow  (Hubbs  1940; 
Trevino-Robinson  1959:  Hubbs  etal. 
1977;  Bestgen  and  Platania  1991).  The 
continuing  presence  of  members  of  the 
pelagic  spawning  guild  (e.g..  speckled 
chub  and  Rio  Grande  shiner)  are 
evidence  that  the  lower  Rio  Grande 
through  Big  Bend  National  Park  area 
may  support  reestablishment  of  the 
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silvery  minnow  (Platania  1990;  IBWC 
1994).  Moreover,  water  quality, 
compared  to  the  reach  upstream  of  the 
Park,  is  greatly  improved  in  this  reach 
by  the  many  freshwater  springs  within 
Big  Bend  National  Park  (MacKay  1993; 
R.  Skiles.  pers.  comm.  2001;  IBWC 
1994).  This  area  is  protected  and 
managed  by  the  National  Park  Service, 
and  the  river  currently  supports  a 
relatively  stable  hydrologic  regime  (R. 
Skiles,  pers.  comm.  2001).  The  National 
Park  Service's  management  authority 
over  the  wild  and  scenic  river 
designation  ciurently  extends  0.25  mi 
(0.4  km)  from  the  ordinary  high  water 
mark.  Thus,  the  area  designated  as  a 
wild  and  scenic  river  outside  of  Big 
Bend  National  Park  is  currently 
managed  by  the  National  Park  Service 
under  its  authorities  and  is  considered 
part  of  the  National  Park  System. 

As  discussed  above,  we  nave 
determined  that  recovery  of  the  silvery 
minnow  requires  reestablishing 
populations  outside  of  the  middle  Rio 
Grande  (see  "Recovery  Plan"  section 
above)  and  should  include  areas  within 
the  lower  Rio  Grande.  Because  the 
silvery  minnow  has  been  extirpated 
from  this  reach.  Federal  agencies  have 
determined  that  their  actions  will  not 
adversely  affect  the  silvery  minnow  and 
therefore  have  not  consulted  with  us 
under  section  7(a)(2)  about  their  actions 
related  to  this  reach.  We  believe  it  is  ' 
important  to  ensure  that  the  assistance 
of  Federal  agencies,  the  State  of  Texas 
resource  agencies,  and  non-Federal 
entities  in  future  recovery  actions,  such 
as  the  establishment  of  an  experimental 
population,  is  not  compromised. 
Although  Big  Bend  National  Park 
expressed  support  for  a  critical  habitat 
designation  for  the  silvery  minnow 
within  the  National  Park,  it  also 
indicated  that  if  areas  outside  the 
National  Park  but  within  the  wild  and 
scenid  river  were  included,  their 
attempts  at  developing  a  river 
management  plan  could  be 
compromised  (F.  Deckert,  Big  Bend 
National  Park,  pers.  comm.). 

We  have  determined  that  this  reach  is 
essential  to  the  conservation  of  the 
silvery  minnow.  However,  our 
conservation  strategy  for  the  silvery 
minnow  is  to  establish  populations 
within  its  historic  range  under  section 
10(j)  of  the  Act,  and  all  or  portions  of 
this  river  reach  could  be  included  in 
'such  an  effort.  We  believe  that  this  area 
will  contribute  to  the  recovery  of  the 
silvery  minnow,  but  have  not 
designated  this  river  reach  as  critical 
habitat. 

7.  The  Terrell/Val  Verde  County  line, 
TX  to  the  Amistad  Dam,  TX.  This  short 
reach  is  highly  influenced  by  the 


Amistad  Dam  at  its  terminus.  It  is  also 
believed  that  introduced  fish  played  a 
role  in  the  extirpation  of  silvery 
minnow  in  this  reach  (Bestgen  and 
Platania  1991).  Water  quality  conditions 
within  this  reach  are  generally 
degraded,  and  are  also  a  concern  for  this 
reach,  particularly  during  low-flow 
conditions  (Texas  Water  Development 
Board  2001;  Texas  Natural  Resource 
Conservation  Commission  1996).  For 
these  reasons,  we  do  not  believe  that 
this  river  reach  is  essential  to  the 
conservation  of  the  silvery  minnow; 
therefore,  it  is  not  designated  as  critical 
habitat. 

8.  Downstream  of  the  Amistad  Dam  to 
the  Falcon  Dam,  Val  Verde,  Kinney, 
Maverick,  Web,  Zapata,  and  Stan- 
Counties,  TX.  This  reach  provides 
continuous  base  flows  ranging  between 
500  and  3000  cfs  (Service  1999),  but  the 
reach  is  highly  urbanized  and  has  many 
instream  barriers  (e.g.,  earthen  dams)  at 
Maverick,  Eagle  Pass,  and  Indio  that 
would  prevent  movements  of  silvery 
minnow.  Water  quality  is  also  a 
potential  concern  for  this  reach, 
particularly  during  low-flow  conditions 
(Texas  Water  Development  Board  2001; 
Texas  Natural  Resource  Conservation 
Commission  1996).  This  reach  is  heavily 
channelized  with  little  to  no  stream 
braiding  and  inappropriate  substrate 
(e.g.,  cobble)  in  areas.  There  is  no 
suitable  habitat  for  the  silvery  minnow 
within  this  reach,  and  the  species  was 
last  recorded  here  in  the  1950s  (Service 
1999).  The  fish  community  within  this 
reach  is  dominated  by  warm  water  non- 
native  predators  (Platania  1990;  Service 
1999).  Because  this  reach  does  not  have 
suitable  habitat  for  the  silvery  minnow 
and  water  quality  during  variable  flow 
conditions  is  a  concern,  this  reach  of 
river  is  not  essential  to  the  conservation 
of  the  silvery  minnow  and  is  not 
designated  as  critical  habitat. 

9.  Downstream  of  Falcon  Reservoir  to 
the  Gulf  of  Mexico,  Starr,  Hildago,  and 
Cameron,  Counties,  TX.  The  silvery 
miimow  historically  occupied  this  reach 
of  river  (Service  1999).  In  fact,  the  type 
locality  (the  location  from  which  the 
species  was  originally  described)  for  the 
species  is  Brownsville,  TX  (Hubbs  and- 
Ortenburger  1929).  However,  the  last 
collection  of  the  silvery  minnow 
occurred  in  1961  just  downstream  of 
Falcon  Reservoir  (Bestgen  and  Platania 
1991).  The  flow  regime  of  this  reach  of 
the  Rio  Grande  is  highly  influenced  by 
releases  from  Falcon  Reservoir.  Most  of 
the  tributary  inflow  is  controlled  or 
influenced  by  small  impoundments  off 
the  main  river  chaimel.  The  lower 
portion  of  this  reach  is  often  dewatered, 
with  the  river  flow  stopping  before  the 
confluence  with  the  Gulf  of  Mexico 


(IBWC  2001b).  The  fish  community  in 
this  reach  of  the  Rio  Grande  has  shifted 
significantly  toward  estuarine  (a 
mixture  of  fresh  and  salt  water)  type 
species  (IBWC  1994;  Contreras-B.  and 
Lozano-V.1994).  There  has  also  been  a 
significant  loss  of  the  native  fish  fauna 
in  the  Mexican  tributaries  in  the  last 
several  decades  (Hubbs  et  al.  1977; 
Ahnada-Villela  1990;  Platania  1990), 
apparently  from  poor  water  quality  (e.g., 
Texas  Water  Development  Board  2001; 
Texas  Natural  Resource  Conservation 
Commission  1996).  Finally,  invasive 
weeds  (e.g.,  hydrilla  and  hyacinth)  have 
clogged  many  areas  of  this  reach  and 
have  reduced  the  amount  of  dissolved 
oxygen  in  the  water  (IBWC  2001b). 
Because  this  reach  does  not  have 
suitable  habitat,  there  appears  to  be 
little  benefit  in  trying  to  intensively 
manage  the  flow  regime  in  this  reach  of 
river.  For  these  reasons,  this  reach  is  not 
considered  essential  to  the  conservation 
of  the  silvery  minnow  and  is  not 
designated  as  critical  habitat. 

10.  Pecos  River  from  Santa  Rosa 
Reservoir  to  Sumner  Dam,  Guadalupe 
County,  NM.  This  reach  is 
approximately  55  mi  (89  km)  and  is 
typified  by  wide  fluctuations  in  flow 
regimes  from  upstream  releases  from 
Santa  Rosa  Reservoir  (Hoagstrom  2000). 
Within  this  reach  there  is  one  diversion 
at  Puerto  del  Luna,  NM.  The  silvery 
minnow  has  not  been  collected  within 
this  reach  since  1939  (Bestgen  and 
Platania  1991;  Service  1999).  The 
habitat  in  this  reach  is  not  suitable  for 
the  silvery  minnow  because  much  of  the 
surrounding  topography  is  composed  of 
steep  cliffs  and  canyons  (Hoagstrom 
2000).  Canyon  habitat  does  not  provide 
suitable  habitat  (e.g.,  shallow,  braided, 
streams  with  sandy  substrates)  for  the 
silvery  minnow  (Bestgen  and  Platania 
1991;  Dudley  and  Platania  1997; 
Remshardt  et  al.  2001).  Because  of  the 
short  length  of  this  reach,  fluctuations 
in  the  flow  regime,  and  the  absence  of 
suitable  habitat  for  the  silvery  minnow, 
this  reach  of  river  is  not  essential  to  the 
conservation  of  the  silvery  minnow  and 
is  not  designated  as  critical  habitat. 

11.  Middle  Pecos  Reach — 
approximately  214  mi  (345  km)  of  river 
immediately  downstream  of  Sumner 
Reservoir  to  the  Brantley  Reservoir  Dam 
in  De  Baca,  Chaves,  and  Eddy  Counties, 
NM.  The  Pecos  River  was  historically 
occupied  but  is  currently  unoccupied  by 
the  silvery  miimow  (Bestgen  and 
Platania  1991).  In  fact,  the  silvery 
minnow  was  once  one  of  the  most 
common  fish  species  present  between 
Sumner  and  Avalon  Reservoir  (the  area 
currently  inundated  by  Brantley 
Reservoir)  (Bestgen  and  Platania  1991). 
The  Pecos  River  can  support  a  relatively 


stable  hydrologic  regime  between 
Sumner  and  Brantley  Reservoirs,  and, 
until  summer  2001 ,  this  stretch  had 
maintained  continuous  flow  for  about 
the  last  10  years  (D.  Coleman,  pers. 
comm.  2001).  Groundwater  seepage 
areas  and  base  flow  supplementation 
from  Sumner  Dam  bypasses  can  offer  a 
degree  of  stability  for  the  river  flow, 
especially  during  low  flow  periods 
(Hatch  et  al.  1985;  Service  2001).  Still, 
segments  of  this  river  reach  were 
dewatered  for  at  least  5  days  during  • 
summer  2001  (D.  Coleman,  pers.  comm 
2001).  Although  springs  and  irrigation 
retmrn  flows  maintain  water  flow  in  the 
lower  portions  of  this  river  reach  during 
times  when  no  water  is  being  released 
from  Sumner  Dam,  periods  of  low 
discharge  or  intermittency  have  the 
potentiad  to  impact  much  of  the  suitable 
habitat  within  portions  of  this  reach 
(Service  2001). 

After  the  construction  of  Sumner 
Dam,  major  channel  incision 
(deepening)  occurred  during  the  1949  to 
1980  period,  accompanied  by  salt  cedar 
(Tamarix  ramosissima)  proliferation 
along  the  river  banks  (Hoagstrom  2000). 
High-velocity  flows  within  the  incised 
river  channel  can  displace  eggs  from 
pelagic  spawners  such  as  the  silvery 
minnow.  This  channel  incision  also 
reduced  the  areas  of  low-velocity  habitat 
within  this  river  reach  (Hoagstrom 
2000).  Recently,  lengthy  reservoir 
releases  such  as  those  that  occurred  in 
1988  (36  days)  and  in  1989  (56  days) 
have  been  shortened  to  about  10  days, 
which  has  benefitted  species  such  as  the 
Pecos  bluntnose  shiner  (Service  2001). 
Nevertheless,  historic  block  releases  of 
water  from  Sumner  Reservoir  have 
modified  river  flows  and  habitat  (e.g., 
the  downstream  river  reaches  have 
increased  in  depth  and  water  velocity) 
(Hoagstrom  2000). 

The  recovery  of  the  silvery  minnow 
requires  reestablishing  populations 
outside  of  the  middle  Rio  Grande 
(Service  1999).  We  believe  that 
reintroduction  is  required  outside  of  the 
area  presently  occupied  by  the  species 
(i.e.,  the  middle  Rio  Grande)  to  ensiu-e 
the  recovery  of  the  silvery  minnow  (50 
CFR  424.12(e))  (see  "Recovery  Plan" 
section  above).  We  recognize  that 
habitat  within  this  river  reach  is 
degraded,  but  believe  this  reach  within 
the  middle  Pecos  River  may  provide  one 
of  the  most  promising  areas  for 
conducting  recovery  efforts  because  we 
believe  it  still  contains  habitat  suitable 
for  the  silvery  minnow  (Hoagstrom 
2000).  The  continuing  presence  of 
members  of  the  pelagic  spawning  guild 
(e.g.,  speckled  chub,  Rio  Grande  shiner, 
Pecos  bluntnose  shiner)  is  evidence  that 
this  reach  of  the  Pecos  River  contains 


habitat  suitable  for  the  silvery  minnow 
and  may  support  reestablishment  of  the 
species  (Hoagstrom  2000). 

Federal  agencies  have  not  consulted 
with  us  on  hpw  their  actions  will  aff'ect 
the  silvery  minnow,  because  the  species 
no  longer  occurs  within  the  Pecos  River 
(D.  Coleman,  pers.  comm.  2001). 
Because  habitat  suitable  for  the  silvery 
minnow  is  still  present  within  this  river 
reach,  we  find  that  this  river  reach  is 
essential  to  the  conservation  of  the 
species.  Although  we  have  determined 
that  this  reach  is  essential  to  the 
conservation  of  the  silvery  minnow,  we 
have  not  designated  this  area  as  critical 
habitat  (see  "Exclusions  Under  Section 
4(b)(2)  of  the  Act"  section  above).  Our 
conservation  strategy  is  to  develop, 
through  Federal  rulemaking  procedures, 
one  or  more  experimental  populations 
within  the  historic  range  of  the  silvery 
minnow.  We  believe  this  river  reach 
may  provide  a  suitable  area  for  an 
experimental  population. 

12.  Downstream  of  Brantley  Reservoir, 
Eddy  County,  NM  to  Red  Bluff 
Reservoir,  Loving  and  Reeves  Counties, 
TX.  This  reach  is  short,  with  a  highly 
variable  flow  regime  that  is  dependent 
on  agricultural  demand.  This  reach  is 
also  highly  segmented,  with  small 
closely  placed  impoundments  (e.g., 
•permanent  and  temporary  diversion 
dams)  that  pond  water,  impede  fish 
movements,  and  would  not  allow  for 
adequate  streemi  length  (e.g.,  134  to  223 
mi  (216  to  358.8  km))  to  ensure  the 
survival  of  downstream  drift  of  eggs  and 
larvae  and  recruitment  of  adults 
(Platania  and  Altenbach  1998). 
Additionally,  agricultural  and  oil  field 
pollution  and  Permian  salts  (i.e.,  brine) 
are  added  to  the  river  in  this  reach, 
decreasing  the  water  quality  to  levels 
that  likely  would  not  support  the  silvery 
minnow  (Campbell  1959;  Larson  1994). 
The  silvery  minnow  was  historically 
uncommon  within  this  reach;  onlyl4 
specimens  from  two  collections  are 
knowrn  (Bestgen  and  Platania  1991).  Due 
to  the  short  length  of  this  reach, 
fluctuations  in  the  flow  regime, 
degraded  water  quality,  and  the  absence 
of  suitable  habitat  for  the  silvery 
minnow,  this  reach  is  not  considered 
essential  to  the  conservation  of  the 
silvery  minnow  and  is  not  designated  as 
critical  habitat. 

13.  Downstream  of  Red  Bluff 
Reservoir  to  the  confluence  with  the  Rio 
Grande,  Loving,  Reeves,  Pecos,  Ward, 
Crane,  Crockett,  and  Terrell  Coimties, 
TX.  Historically  silvery  minnows 
occurred  in  this  reach,  though  their 
exact  distribution  and  abundance  is 
unclear  (Campbell  1958;  Trevino- 
Robinson  1959;  James  and  De  La  Cruz 
1989;  Linam  and  Kleinsasser  1996; 


Garrett  1997;  Service  1999).  Bestgen  and 
Platania  (1991)  suggest  that  silvery- 
minnows  may  have  been  uncommon 
within  this  reach  because  of  pond 
habitat  and  high  water  salinity. 
However,  this  area  may  not  have  been 
well  surveyed  when  the  silvery  minnow 
was  still  extant  in  the  Pecos  River  (D. 
Propst,  New  Mexico  Game  and  Fish, 
pers.  comm.  2001).  Sampling  the  middle 
and  lower  parts  of  this  river  reach  has 
been  historically  difficult  because  of 
dense  vegetation,  steep  canyon  banks,' 
and  lack  of  public  access  (Campbell 
1959).  The  upper  segment  of  this  reach 
can  be  characterized  as  devoid  of 
suitable  habitat,  and  has  a  highly 
variable  flow  regime  from  release  of 
water  from  Red  Bluff  Reservoir  for 
agricultural  use.  Indeed,  many 
freshwater  springs  that  historically 
augmented  the  Pecos  River  throughout 
this  reach  have  recently  diminished  or 
gone  dry  (Campbell  1959;  Brune  1981 
cited  in  Hoagstrom  2000;  Barker  et  dl. 
1994;  El-Hage  and  Moulton  1998b).  The 
water  quality  in  this  upper  portion  is 
also  poor  and  dominated  by  high 
salinity  (generally  exceeding  5  parts  per 
thousand)  (Hiss  1970;  Hubbs  1990; 
Linam  and  Kleinsasser  1996;  Miyamoto 
et  al.  1995;  El-Hage  and  Moulton 
1998b).  Additionally,  algal  blooms' 
(Prymnesium  parvum)  have  essentially 
eliminated  all  the  fishes  throughout 
from  Malaga,  NM.  to  Amistad  Dam,  TX 
(James  and  De  la  Cruz  1989;  Hubbs 
1990;  Rhodes  and  Hubbs  1992).  The 
river  channel  is  also  somewhat  incised 
and  dominated  by  non-native  vegetation 
in  parts  (Koidin  2000;  Harman  1999; 
IBWC  2001b).  Agricultural  needs 
diminish  south  of  Girvin,  TX,  and  water 
quality  conditions  (e.g..  salinity) 
generally  begin  to  improve  downstream 
from  the  confluence  of  Independence 
Creek  to  Amistad  Dam  (Hubbs  1990;  ^ 
Linam  and  Kleinsasser  1996).  This 
improvement  could  result  from  the 
freshwater  springs  within  the  lower  100 
mi  (160  km)  stretch  of  this  reach. 
Nevertheless,  gaging  records  from  the 
lower  segment  indicate  that  there  is 
virtually  no  flow  during  drought 
conditions  (Texas  Water  Development 
Board  2001);  further,  water  quality  (e.g.. 
total  dissolved  solids)  at  Shumla  Bend, 
just  upstream  of  Amistad  Reservoir, 
would  be  expected  to  have  a  deleterious 
effect  on  aquaUc  life  (IBWC  1994). 

We  did  not  include  this  reach  because 
the  current  or  potential  suitability  for 
the  silvery  minnow  is  unknown; 
detailed  habitat  studies  have  not  been 
conducted  in  this  reach.  Moreover,  it  is 
believed  that  this  area  contains  a 
network  of  steep  canyons,  with  rock  and 
coarse  gravel  substrate  (Campbell  1959; 
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Texas  Parks  and  Wildlife  1999).  Canyon 
■habitat  reduces  river  channel  width, 
which  decreases  sinuosity  and 
meandering,  and  creates  deep  channels 
that  do  not  provide  suitable  habitat  (e.g., 
shallow,  braided  streams  with  sandy 
substrates)  (Bestgen  and  Platania  1991; 
Dudley  and  Platania  1997:  Remshardf 
et.  al  2001).  Additionally,  the  presence 
of  algal  blooms  will  continue  to  affect 
water  quality  in  this  reach.  For  these 
reasons,  we  do  not  believe  that  this 
reach  is  essential  to  the  conservation  of 
the  silvery  minnow.  It  is  unknown 
whether  this  reach  contains  or  has  the 
potential  to  develop  the  primary 
constituent  elements.  Although  portions 
of  this  river  reach  may  contain  fresh 
water  (i.e.,  salinity  less  than  1  part  per 
thousand),  we  suspect  that  much  of  this 
river  reach  may  never  provide  suitable 
habitat  for  the  silvery  minnow,  and  it  is 
not  designated  as  critical  habitat.  On 
June  6,  2002.  we  proposed  designating 
212  mi  of  critical  habitat  for  the  silvery 
minnow.  This  final  rule  designates  157 
mi  as  critical  habitat  for  the  silvery 
minnow. 

Land  Ownership 

Except  for  the  river  reaches  on 
Pueblos  lands  covered  by  special 
management  plans  (see  "Relationship  of 
Critical  Habitat  to  Pueblo  Lands  under 
Section  3(5)(A)  and  Exclusions  Under 
Sectidn  4(b)(2)"  section),  the  designated 
critical  habitat  for  the  silvery  minnow 
encompasses  river  reaches  where  the 
species  has  been  collected  in  the  recent 
past  and  where  it  is  currently  known  to 
exist.  Critical  habitat  for  the  silvery 
minnow  includes  both  the  active  river 
channel  and  the  area  of  bankfuU  width 
plus  300  feet  on  either  side  of  the  banks, 
except  in  areas  narrowed  by  existing 
levees. 

Ownership  of  the  river  channel  and 
the  lateral  width  along  the  bank  is 
unclear  in  the  designated  critical  habitat 
of  the  middle  Rio  Grande.  However, 
most  of  the  land  in  the  middle  Rio 
Grande  valley  that  abuts  critical  habitat 
is  within  the  administrative  boundaries 
of  the  MRGCD.  The  MRGCD  is  a 
political  subdivision  of  the  State  of  New 
Mexico  that  provides  for  irrigation, 
flood  control,  and  drainage  of  the 
middle  Rio  Grande  valley  in  NM,  from 
Cochiti  Dam  downstream  150  mi  (285 
km)  to  the  northern  boundary  of  the 
Bosque  del  Apache  National  Wildlife 
Refuge.  Within  these  150  mi  are-also  the 
lands  of  the  communities  of  Algodones, 
Bernalillo,  Rio  Rancho,  Corrales. 
Albuquerque,  Los  Lunas,  Belen, 
Socorro,  and  a  number  o{,smaller 
incorporated  and  unincorporated 
communities.  Other  landowners, 
sovereign  entities,  and  managers 


include:  the  Pueblos  of  Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,and  Isleta;  the  BOR;  the  Service; 
the  U.S.  Bureau  of  Land  Management 
(BLM);  New  Mexico  State  Parks 
Division;  New  Mexico  Department  of 
Game  and  Fish;  New  Mexico  State 
Lands  Department;  and  the  Corps.  The 
Pueblo  lands  of  Santo  Domingo,  Santa 
Ana,  Sandia,  and  Isleta  include  29.5 
river  mi  (47.5  km),  and  are  not  included 
in  the  final  designation. 

Effect  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  ourselves,  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 
Individuals,  organizations.  States, 
Indian  Pueblos  and  Tribes,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Activities  on  Federal  lands  that  may 
affect  the  silvery  minnow  or  its  critical 
habitat  will  require  section  7 
consultation.  Actions  on  private.  State, 
or  Indian  Pueblo  and  Tribal  lands 
receiving  funding  or  requiring  a  permit 
from  a  Federal  agency  also  will  be 
subject  to  the  section  7  consultation 
process  if  the  action  may  affect  critical 
habitat.  Federal  actions  not  affecting  the 
species  or  its  critical  habitat,  as  well  as 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7  consultation. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 

Section  7(a)f4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  to  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
■  CFR  402.14,  as  if  critical  habitat  were 


designated.  We  may  adopt  the  formal 
conference  report  as  a  biological 
opinion  if  the  critical  habitat  is 
designated  and  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Regulations  at  50  CFR  402.16  also 
require  Federal  agencies  to  reinitiate 
consultation  in  instances  where  we  have 
already  reviewed  an  action  for  its  effects 
on  a  listed  species  if  critical  habitat  is 
subsequently  designated.  Consequently, 
some  Federal  agencies  may  request 
reinitiation  of  consultation  or 
conferencing  with  us  on  actions  for 
which  formal  consultation  has  been 
completed,  if  those  actions  may  affect 
designated  critical  habitat  or  adversely 
modify  or  destroy  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  jeopardy  or  the  destruction  or 
adverse  modification  of  critical  habitat, 
we  also  provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  of  the  Ser\'ice  believes  would 
avoid  the  likelihood  of  jeopardizing  the 
continued  existence  of  listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  a  description  and  evaluation  of 
those  activities  involving  a  Federal 
action  that  may  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  When  determining  whether 
any  of  these  activities  may  adversely 
modify  critical  habitat,  we  will  analyze 
the  effects  of  the  action  in  relation  to 
designated  critical  habitat  (Service  and 
National  Marine  Fisheries  Service 
1998).  Therefore,  the  analysis  (i.e..  the 
determination  whether  an  action 
destroys  or  adversely  modifies  critical 
habitat)  conducted  through  consultation 
or  conferencing  should  evaluate 
whether  that  loss,  when  added  to  the 
environmental  baseline,  is  likely  to 
appreciably  diminish  the  capability  of 
critical  habitat  to  satisfy  essential 


requirements  of  the  species.  In  other 
words,  activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  (defined  above)  to  an  extent 
that  the  value  of  critical  habitat  for  the 
silvery  minnow  is  appreciably  reduced 
(50  CFR  402.02). 

A  niunber  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  may  affect  the  silvery 
minnow  and  its  designated  critical 
habitat.  We  have  reviewed  and  continue 
to  review  numerous  activities  proposed 
within  the  range  of  the  silvery  minnow 
that  are  currently  the  subject  of  formal 
or  informal  section  7  consultations.  A 
wide  range  of  Federal  activities  have  the 
potential  to  destroy  or  adversely  modify 
critical  habitat  of  the  silvery  minnow. 
These  activities  may  include  land  and 
water  management  actions  of  Federal 
agencies  (e.g.,  Corps,  BOR,  Service,  and 
the  Bureau  of  Indian  Affairs)  and  related 
or  similar  actions  of  other  federally 
regulated  projects  (e.g.,  road  and  bridge 
construction  activities  by  the  Federal 
Highway  Administration;  dredge  and 
fill  projects,  sand  and  gravel  mining, 
and  bank  stabilization  activities 
conducted  or  authorized  by  the  Corps; 
construction,  maintenance,  and 
operation  of  diversion  structiues; 
management  of  the  conveyance  chaimel; 
levee  and  dike  construction  and 
maintenance  by  the  BOR;  and  NPDES 
permits  authorized  by  the  EPA).  These  , 
types  of  activities  have  already  been 
examined  under  consultation  with  us 
upon  listing  the  species  as  endangered 
and  in  our  previous  designation  of 
critical  habitat.  We  expect  that  the  same 
types  of  activities  will  be  reviewed  in 
section  7  consultation  now  that  critical 
habitat  is  again  designated.  However, 
there  is  some  potential  for  an  increase 
in  the  number  of  proposed  actions  we 
review  under  section  7  of  the  Act  from 
actions  proposed  in  areas  that  are 
contained  within  the  300-fodt  lateral 
width.  We  believe  that  we  ciurently 
review  most  actions  (e.g.,  indirect 
effects)  that  could  affect  silvery  minnow 
through  section  7  that  occur  in  this 
lateral  width,  but  acknowledge  that  an 
explicit  boundary  could  result  in  a 
slight  increase  in  consultations.. 

Activities  that  we  are  likely  to  review 
imder  section  7  of  the  Act  include,  but 
are  not  limited  to: 

1.  Significantly  and  detrimentally 
altering  the  river  flow  or  the  natural 
flow  regime  of  any  of  the  river  reaches 
designated  in  the  middle  Rio  Grande. 
Possible  actions  would  include 
groundwater  pumping,  impoundment, 
and  water  diversion  with  a  Federal 
nexus  (i.e.,  activities  that  are  authorized, 
funded,  or  carried  out  by  a  Federal 


agency).  We  note  that  such  flow 
reductions  that  result  from  actions 
affecting  tributaries  of  the  designated 
river  reaches  may  also  destroy  or 
adversely  modify  critical  habitat. 

2.  Significantly  and  detrimentally 
altering  the  characteristics  of  the  300-ft 
(91.4-m)  lateral  width  (e.g.,  parts  of  the 
floodplain)  in  the  designated  critical 
habitat  of  \he  middle  Rio  Grande. 
Possible  actions  would  include 
vegetation  manipulation,  timber  harvest, 
road  construction  and  maintenance, 
prescribed  fire,  livestock  grazing,  off- 
road  vehicle  use,  powerline  or  pipeline 
construction  and  repair,  mining,  and 
urban  and  suburban  development  writh 
a  Federal  nexus. 

3.  Significantly  and  detrimentally 
altering  the  channel  morphology  (e.g., 
depth,  velocity)  of  any  of  the  river 
reaches  within  the  designation.  Possible 
actions  would  include  channelization, 
impoundment,  road  and  bridge 
construction,  deprivation  of  substrate 
source,  reduction  of  available 
floodplain,  removal  of  gravel  or 
floodplain  terrace  materials,  reduction 
in  stream  flow,  and  excessive 
sedimentation  from  mining,  livestock 
grazing,  road  construction,  timber 
harvest,  off-road  vehicle  use,  and  other 
watershed  and  floodplain  disturbances 
with  a  Federal  nexus. 

4.  Significantly  and  detrimentally 
altering  the  water  quality  within  the 
designation.  Possible  actions  with  a 
Federal  nexus  would  include  EPA's 
NPDES  permitting  or  the  release  of 
chemical  or  biological  pollutants  into 
the  surface  water  or  connected 
groundwater  at  a  point  source  or  by 
dispersed  release  (non-point). 

5.  Introducing,  spreading,  or 
augmenting  non-native  aquatic  species 
within  the  designation.  Possible  actions 
with  a  Federal  nexus  would  include  fish 
stocking  for  sport,  aesthetics,  biological 
control,  or  other  purposes;  use  of  live 
bait  fish;  aquaculture;  construction  and 
operation  of  canals;  and  interbasin 
water  transfers. 

Not  all  of  the  identified  activities  are 
necessarily  of  current  concern  within 
the  middle  Rio  Grande.  However,  they 
do  indicate  the  potential  types  of 
activities  that  will  require  consultation 
and.  therefore,  may  be  affected  by  the 
designation  of  critical  habitat.  We  do    . 
not  expect  that  the  designation  of 
critical  habitat  will  result  in  a 
significant  regulatory  burden  above  that 
already  in  place  because  of  the  presence 
of  the  listed  species.  However,  areas 
included  within  the  300-ft  (91.4-m) 
lateral  width  of  the  designation  that  are 
not  currendy  occupied  by  the  species 
may  result  in  an  additional  regulatory 
burden  when  there  is  a  Federal  nexus 


(Federal  funding,  authorization,  or 
permit). 

As  discussed  previously.  Federal 
actions  that  are  found  likely  to  destroy 
or  adversely  modify  critical  habitat  may 
often  be  modified,  through  development 
of  reasonable  and  prudent  alternatives, 
in  ways  that  will  remove  the  likelihood 
of  destruction  or  adverse  modification 
of  critical  habitat.  Such  project 
modifications  may  include  such  things 
as  adjustment  in  timing  of  projects  to 
avoid  sensitive  periods  for  the  species 
and  its  habitat;  replanting  of  riparian 
vegetation;  minimization  of  work  and 
vehicle  use  in  the  main  river  channel  or 
the  300-ft  (91.4-m)  lateral  width; 
restriction  of  riparian  and  upland 
vegetation  clearing  in  the  300-ft  (91.4-m) 
lateral  width;  fencing  to  exclude 
livestock  and  limit  recreational  use;  use 
of  alternative  livestock  management 
techniques;  avoidance  of  pollution; 
minimization  of  ground  disturbance  in 
the  300-foot  lateral  width;  use  of 
alternative  material  sources;  storage  of 
equipment  and  staging  of  operations 
outside  the  300-foot  lateral  width;  use  of 
sediment  barriers;  access  restrictions; 
and  use  of  best  management  practices  to 
minimize  erosion. 

The  silvery  minnow  does  not  need  a 
large  quantity  of  water  to  survive  but  it 
does  need  a  sufficient  amount  of 
flowing  water  to  reduce  prolonged 
periods  of  low  or  no  flow  and  minimize 
the  formation  of  isolated  pools.  The 
identification  of  primary  constituent 
elements  for  the  silvery  minnow  is  not 
intended  to  create  a  high- velocity',  deep 
flowing  river,  with  a  bank-to-bank  flow. 
The  silvery  miimow  does  not  require 
such  habitat  characteristics.  Instead,  the 
silvery  minnow  requires  habitat  with 
sufficient  flows  through  the  irrigation 
season  to  avoid  prolonged  periods  of 
low  or  no  flow;  additionally,  a  spike  in 
flow  in  the  late  spring  or  early  sununer 
to  trigger  spawning,  and  a  relatively 
constant  winter  flow  are  also  required. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse    - 
modification  of  critical  habitat,  contact 
the  Field  Supervisor.  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  sections).  If  you 
would  like  copies  of  the  regulations  on 
listed  wildlife  or  have  questions  about 
prohibitions  and  permits,  contact  the 
U.S.  Fish  and  Wildlife  Service.  Division 
of  Endangered  Species  (see  ADDRESSES 
and  FOR  FURTHER  INFORMATION  CONTACT 

sections). 
Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
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of  the  best  scientific  eind  commercial 
information  available  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
based  this  final  rule  on  the  best 
available  scientific  information, 
including  the  recommendations  in  the 
Recovery  Plan  (Service  1999).  In  order 
to  make  a  final  critical  habitat 
designation,  we  furthered  utilized  the 
economic  analysis  and  our  analysis  of 
other  relevant  impacts,  and  considered 
ail  comments  and  information 
submitted  during  the  public  hearing  and 
comment  period.  No  areas  proposed  as 
critical  habitat  were  excluded  or 
modified  because  of  economic  impacts. 
However,  we  have  excluded  areas  from 
the  fmal  designation  on  the  basis  of  a 
final  determination  that  the  benefits  of 
such  exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat 
(see  "Exclusions  Under  Section  4(b)(2) 
of  the  Act"  section).  In  accordance  with 
section  4(b)(2)  of  the  Act,  we  cannot 
exclude  areas  from  critical  habitat  when 
their  exclusion  will  result  in  the 
extinction  of  the  species.  We  have 
prepared  an  economic  analysis  that  was 
available  for  public  review  and 
comment  during  the  comment  period 
for  the  proposed  rule.  You  can  request 
copies  of  the  economic  analysis  and  EIS 
from  the  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Section  4(b)(2)  of  the  Act  and  50  CFR 
424.19  require  us  to  consider  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat. 
Executive  Order  12866  defines 
"significant  regulatory  action,"  in  part, 
as  a  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  The  final  Economic  Analysis 
for  this  rule  estimates  that  the  potential 
economic  effects  could  range  from  $1.9 
to  $16.2  million  annually.  This  includes 
potential  economic  effects  related  to 
consultations,  project  modifications, 
and  providing  target  flows,  including 
those  effects  that  may  be  attributed  co- 
extensively  with  the  listing  of  the 
species.  Thus,  we  do  not  believe  that  the 
adverse  modification  prohibition  (from 
critical  habitat  designation)  will  have 
significant  economic  effects  such  that  it 
will  have  an  annual  economic  effect  of 
$100  million  or  more.  We  recognize, 
however,  that  while  tbe  impacts  may 
not  be  considered  "significant"  under 
Executive  Order  12866,  there  will  be 
some  economic  impact  within  the 
middle  Rio  Grande  area.  Additionally, 
the  final  Economic  Analysis  recognizes 


the  benefits  associated  with 
conservation  of  an  endangered  species. 
The  economic  analysis  provides 
information  on  the  social  welfare 
benefits  associated  with  maintaining 
instream  flows  in  the  Middle  Rio 
Grande  (e.g.,  ecological  improvements, 
recreational  opportunities,  and 
protection  afforded  to  other  species). 
These  benefits  are  described  in  detail  in 
the  final  Economic  Analysis.  On  the 
basis  of  our  evaluation  of  lands 
proposed  as  critical  habitat,  we  believe 
that  the  designation  of  the  lands  in  this 
final  rule  as  critical  habitat  are  esserrtial 
to  the  conservation  of  the  silvery 
minnowrand  these  lands  are  currently 
occupied  by  the  species.  Consequently, 
none  of  the  proposed  lands  have  been 
excluded  from  the  designation  on  the 
basis  of  potential  economic  impacts 
pursuant  to  section  4(b)(2)  of  the  Act. 

American  Indian  Tribal  Rights,  Federal- 
Tribal  Trust  Responsibilities,  and  the 
Endangered  Species  Act 

In  accordance  with  Secretarial  Order 
3206,  "American  Indian  Tribal  Rights. 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  (June 
5,  1997);  the  President's  memorandum 
of  April  29,  1994,  "Government-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (May  9, 
1994,  59  FR  22951);  Executive  Order 
13175;  and  the  Department  of  the 
Interior's  requirement  at  512  DM  2,  we 
believe  that,  to  the  maximum  extent 
possible.  Indian  Pueblos  and  Tribes 
should  be  the  governmental  entities  to 
manage  their  lands  and  tribal  trust 
resources.  To  this  end,  we  support  tribal 
measures  that  preclude  the  need  for 
Federal  conservation  regulations.  We 
provided  technical  assistance  to  Indian 
Pueblos  and  Tribes  who  asked  for 
assistance  in  developing  and  expanding 
tribal  programs  for  the  management  of 
healthy  ecosystems  so  that  Federal 
conservation  regulations,  such  as 
designation  of  critical  habitat,  on  tribal 
lands  are  unnecessary. 

The  Presidential  Memorandum  of 
April  29,  1994,  also  requires  us  to 
consult  with  the  Indian  Pueblos  and 
Tribes  on  matters  that  affect  them,  and 
section  4(b)(2)  of  the  Act  requires  us  to 
gather  information  regarding  the 
designation  of  critical  habitat  and  the 
effects  thereof  from  all  relevant  sources, 
including  Indian  Pueblos  and  Tribes. 
Recognizing  a  govemment-to- 
government  relationship  with  Indian 
Pueblos  and  Tribes  and  our  Federal 
trust  responsibility,  we  have  and  will 
continue  to  consult  with  the  Indian 
Pueblos  and  Tribes  that  might  be 
affected  by  the  designation  of  critical 
habitat. 


We  consulted  with  the  affected  Indian 
FMjeblos  and  Tribes  during  the  comment 
period  for  the  proposed  rule  to  gain 
information  on:  (1)  Possible  effects  if 
critical  habitat  were  designated  on 
Tribal  lands;  and  (2)  possible  effects  on 
tribal  resources  resulting  from  the 
proposed  designation  of  critical  habitat 
on  non-tribal  lands.  At  their  request,  we 
met  with  each  potentially  affected 
Pueblo  or  Tribe  to  ensure  that 
government-to-government  consultation 
on  proposed  critical  habitat  issues 
occurred  in  a  timely  manner. 

Designation  of  Critical  Habitat  on 
Tribal  Lands 

Section  3(5)  of  the  Act  defines  critical 
habitatr  in  part,  as  areas  within  the 
geographical  area  occupied  by  the 
species  "on  which  are  found  those 
physical  and  biological  featiu-es  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  and 
protection."  We  included  lands  of  the 
Indian  Pueblos  of  Cochiti,  Santo 
Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta  in  the  proposed 
designation  of  critical  habitat  for  the 
silvery  minnow;  however,  Santo 
Domingo.  Santa  Ana,  Sandia,  and  Isleta 
were  not  included  for  the  final 
designation  because  they  submitted 
sufficient  management  plans  during  the 
open  comment  period,  and  we 
concluded  that  these  river  reaches  did 
not  meet  the  definition  of  critical  habitat 
because  adequate  special  management  is 
being  provided  for  the  silvery  minnow 
on  these  lands.  The  plans  and  our 
analysis  of  other  relevant  issues  are 
summarized  above  under  the 
"Relationship  of  Critical  Habitat  to 
Pueblo  Lands  Under  Section  3(5)(A)  and 
Exclusions  Under  Section  4(b)(2)" 
section. 

Effects  on  Tribal  Trust  Resources  From 
Critical  Habitat  Designation  on  Non- 
Tribal  Lands 

We  do  not  anticipate  that  the  proposal 
of  critical  habitat  on  non-tribal  lands 
vyill  result  in  any  impact  on  tribal  trust 
resource?  or  the  exercise  of  tribal  rights. 
However,  in  dbmplying  with  our  tribal 
trust  responsibilities,  we  communicated 
with  all  Indian  Pueblos  and  Tribes 
potentially  affected  by  the  designation. 
At  their  request,  we  arranged  meetings 
with  them  during  the  comment  period 
on  pcftential  effects  to  them  or  their 
resources  that  may  result  from  critical 
habitat  designation.  We  sent 
preproposal  letters  and  the  proposed 
rule  and  associated  documents  to  all 
affected  Indian  Pueblos,  including 
Cochiti,  Santo  Domingo.  San  Felipe, 
Santa  Ana,  Sandia,  Isleta,  and  San  Juan, 


and  solicited  additional  information 
from  them  regarding  biological,  cultural, 
social,  or  economic  data  pertinent  to  the 
proposed  rule,  economic  analysis,  or 
EIS.  We  will  continue  to  provide 
assistance  to  and  cooperate  with  Indian 
Pueblos  and  Tribes  that  potentially 
could  be  affected  by  this  critical  habitat 
designation  at  their  request. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  as  the  Office  of  Management  and 
Budget  (OMB)  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues, 
but  was  not  reviewed  by  OMB  due  to 
the  coiut  ordered  deadline.  We.prepared 
an  economic  analysis  of  this  action.  We 
used  this  analysis  to  meet  the 
requirement  of  section  4(b)(2)  of  the 
Endangered  Species  Act  to  determine 
the  economic  consequences  of 
designating  the  specific  areas  as  critical 
habitat.  The  draft  economic  analysis 
was  made  available  for  public  comment, 
and  we  considered  those  comments 
during  the  preparation  of  this  rule.  The 
draft  analysis  indicates  that  this  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  an  economic  sector,  productivity, 
jobs,  the  environment,  or  other  units  of 
government.  Under  the  Act,  critical 
habitat  may  not  be  destroyed  or 
adversely  modified  by  a  Federal  agency 
action;  the  Act  does  not  impose  any 
restrictions  related  to  critical  habitat  on 
non-Federal  persons  imless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency.  Because  of  the  potential 
for  impacts  on  other  Federal  agencies' 
activities,  we  reviewed  this  action  for 
any  inconsistencies  with  other  Federal 
agency  actions.  We  believe  that  this  rule 
will  not  materially  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 


except  those  involving  Federal  agencies 
which  woidd  be  required  to  ensure  that 
their  activities  do  not  destroy  or 
adversely  modify  designated  critical 
habitat.  As  discussed  above,  we  do  not 
anticipate  that  the  adverse  modification 
prohibition  (from  critical  habitat 
designation)  will  have  any  significant 
economic  effects  such  that  it  will  have 
an  annual  economic  effect  of  $100 
million  or  more.  OMB  has  determined 
that  the  critical  habitat  portion  of  this 
nde  will  raise  novel  legal  or  policy 
issues,  but  this  rule  was  not  reviewed  by 
OMB  due  to  the  court  ordered  deadline. 
The  final  rule  follows  the  requirements 
for  designating  critical  habitat  contained 
in  the  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996;  5  U.S.C.  804(2)), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  government  jiuisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RegiUatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  We  are  certifying  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 


Exhibit  l.— Estih^ated  Annual  Number  of  Small  Businesses  Affected  by 

"Substantial"  Test 


The  economic  analysis  determined 
whether  this  critical  habitat  designation 
potentially  affects  a  "substantial 
niunber"  of  small  entities  in  counties 
supporting  critical  habitat  areas.  It  also 
quantifies  the  probable  niunber  of  small 
businesses  that  experience  a  "significant 
effect."  While  SBREFA  does  not 
explicitly  define  either  "substantial 
number"  or  "significant  effect,"  the 
Small  Business  Administration  (SBA) 
and  other  Federal  agencies  have 
interpreted  these  terms  to  represent  an 
impact  on  20  percent  or  more  of  the 
small  entities  in  any  industry  and  an 
effect  equal  to  3  percent  or  more  of  a    ■ 
business'  annual  sales. 

Based  on  the  past  considtation  history 
for  the  silvery  minnow,  wastewater 
discharges  from  municipal  treatment 
plants  are  the  primary  small  biisiness 
activities  anticipated  to  be  affected  by 
the  designation  of  critical  habitat.  To  be 
conservative,  (i.e.,  more  lik^y  to 
overstate  impacts  than  imderstate  them), 
the  economic  analysis  assumes  that  a 
unique  company  will  undertake  each  of 
the  projected  consultations  in  a  given 
year,  and  so  the  niunber  of  businesses 
affected  is  equal  to  the  total  annual 
niunber  of  consultations  (both  formal 
and  informal).  . 

The  first  step  was  to  estimate  the 
number  of  small  businesses  affected.  As 
shown  in  Exhibit  1  below,  the  following 
calculations  yield  this  estimate: 

•  Estimate  the  number  of  businesses 
within  the  study  area  affected  by  section 
7  implementation  annually  (assumed  to 
be  equal  to  the  niunber  of  annual 
consultations); 

•  Calculate  the  percent  of  businesses 
in  the  affiected  industry  that  are  likely  to 
be  small; 

•  Calculate  the  number  of  affected 
small  businesses  in  the  affected 
industry; 

•  Calculate  the  percent  of  smaU 
businesses  likely  to  be  affected  by 
critical  habitat. 

Critical  Habitat  Designat»on:  The 


Industry  name 


Annual  natrtoet  of  affected  txjsinesses  in  industry: 

By  formal  consultation 

(Equal  to  numtwf  of  annual  consultations):  * 

By  informal  consuttation - ~ 

Total  number  of  aH  businesses  in  industry  within  study  area 
Number  of  smaB  businesses  in  industry  within  study  area 

Percent  of  businesses  that  are  small  (Number  of  small  businessesyfTotal  Number  of  businesses) 
Annual  number  of  small  businesses  affected  (Number  of  affected  bustnesses)*(Percent  of  small  businesses) 
Annual  percentage  of  small  businesses  affected  (Number  o»  small  businesses  affected)/(Total  number  of  small  businesses); 
>20  percent  is  substantial 


Santary 

servkses 

ISC '4959 


0.13 

0.75 

•6 

6 

100% 

0J8 

15% 


1 1SC  =  Interstate  Stream  Commission. 
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This  calculation  reflects  conservative 
assumptions  and  nonetheless  yields  an 
estimate  that  is  still  far  less  than  the  20 
percent  threshold  that  would  be 
considered  "substantial."  As  a  result, 
this  analysis  concludes  that  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  will  not  result 
from  the  designation  of  critical  habitat 
for  the  silvery  minnow.  Nevertheless,  an 
estimate  of  the  number  of  small 
businesses  that  will  experience  effects  at 
a  significant  level  is  provided  below. 

Costs  of  critical  habitat  designation  to 
small  businesses  consist  primarily  of  the 
cost  of  participating  in  section  7 
consultations  and  the  cost  of  project 
modifications.  To  calculate  the 
likelihood  that  a  small  business  will 
experience  a  significant  effect  from 


critical  habitat  designation  for  the 
silvery  minnow,  the  following 
calculations  were  made: 

•  Calculate  the  per-business  cost. 
This  consists  of  tb©  "nit  cost  to  a  third 
party  of  participating  in  a  section  7 
consultation  (formal  or  informal)  and 
the  unit  cost  of  associated  project 
modificatidns.  To  be  conservative,  the 
economic  analysis  uses  the  high-end 
estimate  for  each  cost. 

•  Determine  the  amount  of  annual 
sales  that  a  company  would  need  to 
have  for  this  per-business  cost  to 
constitute  a  "significant  effect."  This  is 
calculated  by  dividing  the  per-business 
cost  by  the  3  percent  "significance" 
threshold  value. 

•  Estimate  the  likelihood  that  small 
businesses  in  the  study  area  will  have 


annual  sales  equal  to  or  less  than  the 
threshold  amount  calculated  above. 
This  is  estimated  using  national 
statistics  on  the  distribution  of  sales 
within  industries. 

•  Based  on  the  probability  that  a 
single  business  may  experience 
significant  effects,  calculate  the 
expected  value  of  the  number  of 
businesses  likely  to  experience  a 
significant  effect. 

•  Calculate  the  percent  of  businesses 
in  the  study  area  within  the  affected 
industry  that  are  likely  to  be  affected 
significantly. 

Calculatiofes  for  costs  associated  with 
designating  critical  habitat  for  the 
silvery  minnow  are  provided  in  Exhibit 
2  below. 


Exhibit  2.— Estimated  Annual  Effects  on  Small  Businesses:  The  "Significant  Effect"  Test 


•                                                                                                   ■* 

Sanitary  Services 
ISC '  4959 

Industry 

• 

Fonnal  consulta- 
tions with  project 
modifications 

Informal 
consultations 

Annual  Number  of  Small  Businesses  Affected  (from  final  Economic  Analysis)  

Per-Business  Cost 

0.13 

$34,100 

$1,136,667 

48% 

0.06 

0.75 
$2,900 

Level  of  Annual  Sales  Below  which  Effects  Would  Be  Significant  (Per-Business  Cost/3%)  .' 

$96,667 

Probability  that  Per-Business  Cost  is  Greater  than  3%  of  Sales  for  Small  Business^  

Probable  Annual  Number  of  Small  Businesses  Experiencing  Significant  Effects  (Number  Small  Busi- 
nesses)* (Prolwbility  of  Significant  Effect) 

3% 
0.02 

Total  Annual  Number  of  Small  Businesses  Bearing  Significant  Costs  in  Industry 

0.08 

Total  Annual  Percentage  of  Small  Businesses  Bearing  Significant  Costs  in  Industry 

,    1.4% 

'  ISC  =  Interstate  Stream  Commission 

2  This  probability  is  calculated  based  on  national  industry  statistics  obtained  from  the  Robert  Morris  Associated  Annual  Statement  of  Studies: 
2001-2002.  which  provides  data  on  the  distribution  of  annual  sales  in  an  industry  within  the  following  ranges;  $0-1  million,  $1-3  million,  $3-5 
million,  $5-10  million,  $10-25  million,  and  $25+  million  This  analysis  uses  the  ranges  that  fall  within  the  SBA  definition  of  small  businesses  (i.e., 
for  industries  in  which  small  businesses  have  sales  of  less  than  $5  0  million,  it  uses  $0-1  million,  $1-3  million,  and  $3-5  million)  to  estimate  a 
distribution  of  sales  for  small  businesses.  It  then  calculates  the  probability  that  small  businesses  have  sales  t)elow  the  threshold  value,  using  the 
following  components:  (1)  All  small  businesses  (expressed  as  a  percentage  of  all  small  businesses)  in  ranges  whose  upper  limits  fall  below  the 
threshold  value  experience  the  costs  as  significant;  (2)  for  the  range  in  which  the  threshold  value  falls,  the  percentage  of  companies  in  the  bin 
that  fall  below  the  threshold  value  is  calculated  as  ((threshold  value — range  minimum)/(bin  maximum — range  minimum)]  x  percent  of  small  busi- 
nesses captured  in  range.  This  percentage  is  added  to  the  percentage  of  small  businesses  captured  in  each  of  the  lower  ranges  to  reach  the 
total  probability  that  small  businesses  have  sales  below  the  threshold  value.  Note  that  in  instances  in  which  the  threshold  value  exceeds  the  defi- 
nition of  small  businesses  (i.e..  the  threshold  value  is  $10  million  and  the  definition  ot  small  businesses  is  sales  less  than  $5.0  million),  all  small 
businesses  experience  the  effects  as  significant. 


Because  the  costs  associated  with 
designating  critical  habitat  for  the 
silvery  minnow  are  likely  to  be 
significant  for  less  than  one  small 
businesses  per  year  (approximately  1 
percent  of  tbe  small  businesses  in  the 
sanitary  services  industry)  in  the 
affected  counties,  the  economic  analysis 
concludes  that  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  will  not  result  from  the 
designation  of  critical  habitat  for  the 
silvery  minnow.  This  would  be  true 
even  if  all  of  the  effects  of  section  7 


consultation  on  these  activities  were 
attributed  solely  to  the  critical  hiabitat 
designation. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  We 
have  a  very  good  consultation  history 
for  the  silvery  minnow;  thus,  we  can 
describe  the  kinds  of  actions  that  have 


undergone  consultations.  Within  the 
critical  habitat  designated  in  the  middle 
Rio  Grande,  the  BLM  has  the  highest 
likelihood  of  any  Federal  agency  to 
undergo  section  7  consultation  for 
actions  relating  to  energy  supply, 
distribution,  or  use.  However,  since 
1994,  the  BLM  has  not  conducted  any 
consultations  for  resource  management 
plans  that  relate  to  energy  supply, 
distribution,  or  use.  We  do  not 
anticipate  the  development  of  oil  and 
gas  leases  within  the  area  we  are 
designating  as  critical  habitat  (J.  Smith, 


pers.  comm.  2001).  Nevertheless,  if  we 
were  to  consult  on  a  proposed  BLM 
energy-related  action,  the  outcome  of 
that  consultation  likely  would  not  differ 
from  the  BLM's  policy  of  not  allowing 
oil  and  gas  development  within  the  100- 
year  floodplain.  For  these  reasons,  we 
do  not  anticipate  that  this  rule  will  be 
a  significant  regulatory  action  under 
Executive  Order  12866,  and  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

1.  On  the  basis  of  information 
contained  in  the  Economic  Analysis, 
this  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  die  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or    . 
adversely  modify  the  critical  habitat  or 
take  the  species  under  section  9. 

2.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year  [i.e.,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  ,Act). 

Takings 

In  accordance  wdth  Executive  Order' 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights," 
March  18,  1988;  53  FR  8859),  we  have 
analyzed  the  potential  takings 
implications  of  the  designation  of 
critical  habitat  for  the  silvery  minnow. 
The  takings  implications  assessment 
concludes  that  this  final  rule  does  not 
pose  significant  taxings  implications.  A 
copy  of  this  assessment  can  be  obtained 
by  contacting  the  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

On  the  basis  of  the  above  assessment, 
we  find  that  this  final  rule  designating 
critical  habitat  for  the  silvery  minnow 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  we  have  considered  whether  this 
rule  has  significant  Federalism  effects 
and  have  determined  that  a  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  die  Interior  policy, 
we  requested  information  from  and 
coordinated  development  of  this  final 


rule  with  appropriate  resource  agencies 
in  NM  and  TX  (i.e.,  during  the  EIS 
scoping  period  and  proposed  rule 
comment  period).  We  will  continue  to 
coordinate  with  the  appropriate 
agencies. 

We  do  not  anticipate  that  this 
regulation  will  intrude  on  State  policy 
or  administration,  change  the  role  of  the 
Federal  or  State  government,  or  affect 
fiscal  capacity.  We  have  conducted  two 
formal  section  7  consultations  with  the 
Corps  and  BOR.  and  a  non-Federal 
agency  (MRGCD)  over  actions  related  to 
water  operations  on  the  middle  Rio 
Grande  (Service  2001b,  2002a).  As  a 
resiUt,  we  do  not  believe  that  this 
designation  of  critical  habitat  will  have 
significant  Federalism  effects.  For 
example,  in  the  recent  formal  section  7 
consultations,  the  MRGCD's  regulatory 
burden  requirement  was  only  affected  to 
the  extent  that  the  MRGCD  was  acting 
as  the  United  States'  agent  for  the 
operation  and  maintenance  of  facilities^^ 
Federal  agencies  also  must  ensure, 
through  section  7  consultation  with  us, 
that  their  activities  do  not  destroy  or 
adversely  modify  designated  critical 
habitat.  Nevertheless,  we  do  not 
anticipate  that  the  amoxmt  of 
supplemental  instream  flow,  provided 
by  past  considtations  [e.g.,  Service 
2001b),  will  increase  because  an  area  is 
designated  as  critical  habitat.  This  nde 
also  wrill  not  change  the  appropriation 
of  water  rights  within  the  area 
designated  as  critical  habitat.  For  these 
reasons,  we  do  not  anticipate  that  the 
designation  of  critical  habitat  will 
change  State  policy  or  administration, 
change  the  role  of  the  Federal  or  State 
government,  or  affect  fiscal  capacity. 

Within  the  300-ft  (91.4-m)  lateral 
width,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act,  and  may  result  in  additional 
requirements  on  Federal  activities  to 
avoid  destroying  or  adversely  modifying 
critical  habitat.  Any  action  that  lacked 
Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation.  Should  a  Federally  funded, 
permitted,  or  implemented  project  be 
proposed  that  may  affect  designated 
critical  habitat,  we  will  work  with  the 
Federal  action  agency  and  any 
applicant,  through  section  7 
consultation,  to  identify  ways  to 
implement  the  proposed  project  while 
minimizing  or  avoiding  any  adverse 
effect  to  the  species  or  critical  habitat. 
In  our  experience,  the  vast  majority  of 
such  projects  can  be  successfully 
implemented  with,  at  most,  minor 
changes  that  avoid  significant  economic 
impacts  to  project  proponents. 


The  designation  may  have  some 
benefit  to  these  governments — the  areas 
essential  to  the  conservation  of  the 
species  would  be  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  would  be  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  Federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (where  otherwise  they 
would  wait  for  case-by-case  section  7 
consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988  (February  7, 1996;  61  FR  4729). 
the  Office  of  the  Solicitor  has 
determined  that  this  nde  woidd  not 
unduly  burden  the  judicial  system  and 
would  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  witidn  the  designated  areas  to 
assist  the  public  in  xmderstanding  the 
habitat  needs  of  the  silvery  minnow. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  »eq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  This  nde  i^U  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organisations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  the 
Tenth  Circuit,  we  do  not  need  to 
prepare  environmental  analyses  as 
defined  by  the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973.  as 
amended.  We  published  a  notice 
outlining  oiu-  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  Ninth 
Circuit  Douglas  County  v.  Babbitt,  48 
F.3d  1495  (9th  Cir.  1995).  cert,  denied, 
116  S.  Ct.  698  (1996).  However,  when 
the  range  of  the  species  includes  States 
within  the  Tenth  Circuit,  such  as  that  of 
the  silvery  minnow,  pursuant  to  the 
Tenth  Circuit  ruling  in  Catron  County 
Board  of  Commissioners  v.  U.S.  Fish 
and  Wildlife  Senice.  75  F.3d  1429  (lOdi 
Cir.  1996).  we  will  undertake  a  NEPA 
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analysis  for  critical  habitat  designation. 
Additionally,  on  November  21.  2000, 
the  United  States  District  Court  for  the 
District  of  New  Mexico,  in  Middle  Rio 
Grande  Conservancy  District  v.  Babbitt, 
206  F.  Supp.  2d  1156  (D.N.M.  2000),  set 
aside  the  July  9, 1999,  critical  habitat 
designation  and  ordered  us  to  issue 
within  120  days  both  an  EIS  and  a  new 
proposed  rule  designating  critical 
habitat  for  the  silvery  minnow.  We  have 
prepared  this  designation  and  the  EIS 
pursuant  to  that  court  order. 

Govemment-to-Govemment 
Relationship  With  Indian  Pueblos  and 
Tribes 

In  accordance  with  the  SecretariaJ 
Order  3206,  "American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act"  (June  5. 1997);  the 
President's  memorandum  of  April  29. 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Govemments"  (59  FR  22951);  Executive 
Order  13175;  and  the  Department  of  the 
Interior's  requirement  at  512  DM  2,  we 
understand  that  we  must  conduct 
relations  to  recognized  Federal  Indian 
Pueblos  and  Tribes  on  a  Govemment-to- 
Govemment  basis.  Therefore,  we 
solicited  information  from  the  Indian 
Pueblos  and  Tribes  and  arranged 
meetings  with  those  that  requested 
during  the  comment  period  to  discuss 
potential  effects  to  them  or  their 
resources  that  may  result  from  critical 
habitat  designation. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  foUows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.95(e)  by  revising 
critical  habitat  for  the  Rio  Grande 
silvery  minnow  [Hybognathus  amanis), 
to  read  as  follows. 

§  17.95    Critical  habitat— fish  and  wildlife. 

***** 

(e)  Fishes.  *  *  * 

Rio  Grande  Silvery  Minnow 
[Hyhognathua  amarus) 

(1)  Designated  critical  habitat  is 
depicted  for  Socorro,  Valencia, 
Bemalillo,  and  Sandoval  Counties,  New 
Mexico,  on  the  map  and  as  described 
below. 

(2)  For  each  river  reach,  the  upstream 
and  downstream  boundaries  are 
described  below.  Critical  habitat 
includes  the  stream  channels  within  the 
identified  river  reaches  and  areas  within 
these  reaches  included  within  the 
existing  levees,  or  if  no  levees  are 
present,  then  within  a  lateral  distance  of 
300  ft  (91.4  m)  on  each  side  of  the  river 
width  at  bankfull  stage.  BankfuU  stage  is 
the  flow  at  which  water  begins  to  leave 
the  channel  and  move  into  the 
floodplain.  The  bankfull  stage  is  not 
defined  by  water,  and  can  be 
determined  by  visual  or  physical 
indicators,  including:  The  top  of  the 
highest  depositional  features  (e.g.,  point 
bars),  staining  of  rocks,  exposed  root 
hairs,  and  other  features. 

(3)  Within  these  areas  the  primary 
constituent  elements  include,  but  are 
not  limited  to,  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
and  reproduction.  These  elements 
include  the  following: 

(i)  A  hydrologic  regime  that  provides 
sufficient  flowing  water  with  low  to 
moderate  currents  capable  of  forming 
and  maintaining  a  diversity  of  aquatic 
habitats,  such  as,  but  not  limited  to  the 
following:  Backwaters  (a  body  of  water 
connected  to  the  main  channel,  but  with 
no  appreciable  flow),  shallow  side 
channels,  pools  (that  portion  of  the  river 
that  is  deep  with  relatively  little 
velocity  compared  to  the  rest  of  the    . 
channel),  eddies  (a  pool  with  water 
moving  opposite  to  that  in  the  river 
channel),  and  nms  (flowing  water  in  the 
river  channel  without  obstructions)  of 
varying  depth  and  velocity — all  of 
which  are  necessary  for  each  of  the 
particular  silvery  minnow  life-history 
stages  in  appropriate  seasons  (e.g.,  the 
silvery  minnow  requires  habitat  with 
sufficient  flows  from  early  spring 
(March)  to  early  summer  (June)  to 
trigger  spawning,  flows  in  the  summer 
(June)  and  fall  (October)  that  do  not 


increase  prolonged  periods  of  low  or  no 
flow,  and  a  relatively  constant  winter 
flow  (November  through  February)); 

(ii)  The  presence  of  eddies  created  by 
debris  piles,  pools,  or  backwaters,  or 
other  refuge  habitat  (e.g.,  connected 
oxbows  or  braided  channels)  within 
unimpounded  stretches  of  flowing  water 
of  sufficient  length  (i.e.,  river  miles)  that 
provide  a  variation  of  habitats  with  a 
wide  reuige  of  depth  and  velocities; 

(iii)  Substrates  of  predominantly  sand 
or  silt;  and 

(iv)  Water  of  sufficient  quality  to 
maintain  natural,  daily,  and  seasonally 
variable  water  temperatures  in  the 
approximate  range  of  greater  than  1  °C 
(35  °F)  and  less  than  30  °C  (85  °F)  and 
reduce  degraded  conditions  (e.g., 
decreased  dissolved  oxygen,  increased 
pH). 

(4)  The  Pueblo  lands  o'f  Santo 
Domingo,  Santa  Ana,  Sandia,  and  Isleta 
are  not  designated. 

(5)  Designated  critical  habitat  is 
depicted  on  the  following  map  for  the 
middle  Rio  Grande,  which  includes  the 
area  from  Cochiti  Reservoir  downstream 
to  the  utility  line  crossing  the  Rio 
Grande  just  east  of  the  Bosque  Well  as 
demarcated  on  USGS  Paraje  Well  7.5 
minute  quadrangle  (1980),  with  the 
Universal  Transverse  Mercator  (UTM) 
coordinates  of  UTM  Zone  13:  311474  E, 
3719722  N  (as  referenced  With  the  1927 
North  American  Datum  (NAD27)), 
Sandoval,  Bernalillo,  Valencia,  and 
Socorro  Counties,  New  Mexico.  The 
designation  also  includes  the  upper 
section  of  the  tributary  Jemez  River  from 
Jemez  Canyon  Dam  to  the  upstream 
boundary  of  Santa  Ana  Pueblo, 
Sandoval  County.  The  river  reaches  in 
the  middle  Rio  Grande  include: 

(i)  Jemez  Canyon  Reach — 1  mi  (1.6 
km)  of  the  Jemez  River  immediately 
downstream  of  Jemez  Canyon  Dam  to 
the  upstream  boundary  Santa  Ana 
Pueblo; 

(ii)  Cochiti  Diversion  Dam  to 
Angostura  Diversion  Dam  (Cochiti 
Reach) — 21  mi  (34  km)  of  river 
immediately  downstream  of  Cochiti 
Reservoir  to  the  Angostura  Diversion 
Dam; 

(iii)  Angostura  Diversion  Dam  to  Isleta 
Diversion  Dam  (Angostura  Reach) — 38 
mi  (61  km)  of  river  immediately 
downstream  of  the  Angostura  Diversion 
Dam  to  the  Isleta  Diversion  Dam; 

(iv)  Isleta  Diversion  Dam  to  San 
Acacia  Diversion  Dam  (Isleta  Reach) — 
56  mi  (90  km)  of  river  immediately 
downstream  of  the  Isleta  Diversion  Dam 
to  the  San  Acacia  Diversion  Dam;  and 

(v)  San  Acacia  Diversion  Dam  to  the 
Elephant  Butte  Dam  (San  Acacia 
Reach) — 92  mi  (147  km)  of  river 
immediately  downstream  of  the  San 


Acacia  Diversion  Dam  to  the  utility  line      Paraje  Well  7.5  minute  quadrangle 
crossing  the  Rio  Grande  just  east  of  the       (1980)  with  UTM  coordinates  of  UTM 
Bosque  WeU  demarcated  on  USGS  Zone  13:  311474  E,  3719722  N. 


(vi)  Map  Follows: 
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Description  '• 

^—  Cniical  Habilal  lor  ine  Rio  Grande  Silvery  Minnow 


The  Pueblo  lands  of  Santo  Domingo,  Santa  Ana,  Sandia,  and  Isleta  are  not  designated  critical  habitat 
(see  Regulation  Promulgation'  section  of  this  rule  for  exact  descriptions  of  boundaries  of  designated  critical  habitat). 


DISCLAIMER 

This  map  is  a  graphical  representation  of  Rio  Grande  Silvery  Minnow  critical  habitat  and  is  provided  for  illustrative  purposes 

only.  The  map  and  [GIS  (vector  and/or  raster)]  files  used  to  create  this  map  are  not  the  definitive  source  for  determining 

critical  habitat  boundaries.  While  the  Service  makes  every  effort  to  represent  the  critical  habitat  shown  on  this  map  as 

completely  and  accurately  as  possible  (given  existing  time,  resource,  data  and  display  constraints),  the  USFWS  gives  no 

warranty,  expressed  or  implied,  as  to  the  accuracy,  reliability,  or  completeness  of  these  data. 
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only.  The  map  and  [GIS  (vector  and/or  raster)]  files  used  to  create  this  map  are  not  the  definitive  source  for  determining 

critical  habitat  boundaries.  While  the  Service  makes  every  effort  to  represent  the  critical  habitat  shown  on  this  map  as 

completely  and  accurately  as  possible  (given  existing  time,  resource,  data  and  display  constraints),  the  USFWS  gives  no 

warranty,  expressed  or  implied,  as  to  the  accuracy,  reliability,  or  completeness  of  these  data. 


BIUJNO  CODE  4310-5S-C 


Federal  Register / Vol.  68,  No.  33 / Wednesday,  February  19.  2003 /Rules  and  Regulations         8135 


(6)  This  designation  does  not  include 
the  ephemeral  or  perennial  inrigation 
canals  and  ditches  outside  of  natinal 
stream  channels,  including  the  low  flow 
conveyance  channel  that  is  adjacent  to 

a  portion  of  the  river  reach  within  the 
middle  Rio  Grande  (i.e.,  downstream  of 
the  southern  boundary  of  Bosque  del 
Apache  National  Wildlife  Refuge  to  the 
Elephant  Butte  Dam). 

(7)  Lands  located  within  the  exterior 
boundaries  of  the  critical  habitat 
designation  [i.e.,  within  the  existing 


levees,  or  if  no  levees  are  present,  then 
within  a  lateral  distance  of  300  ft  (91.4 
m)  on  each  side  of  the  stream  width  at 
bankfuU  discharge)  that  are  not 
considered  critical  habitat  and  are 
therefore  excluded  by  definition, 
include:  Developed  flood  control 
facilities)  existing  paved  roads;  bridges; 
parking  lots;  dikes;  levees;  diversion 
structvu«s;  railroad  tracks;  railroad 
trestles;  water  diversion  and  irrigation 
canals  outside  of  natinal  stream 


channels;  the  low  flow  conveyance 
channel;  active  gravel  pits;  cultivated 
agricidtural  land;  and  residential, 
commercial,  and  industrial 
developments. 
***** 

Dated:  January  31,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-3255  Filed  2-18-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[Release  Nos.  33-8190;  34-47355;  35- 
27650;  3»-2405;  IA-2109;  lC-25933;  File  No. 
St-0A~03] 

Rules  of  Practice 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  for  comment 
amendments  to  its  Rules  of  Practice  to 
formalize  new  policies  designed  to 
improve  the  timeliness  of  its 
administrative  proceedings.  The 
proposed  changes  include  specifying  in 
all  orders  instituting  proceedings  a 
maximum  time  period  for  completion 
by  an  a^iministrative  law  judge  of  the 
initial  decision  in  the  proceeding, 
establishing  policies  disfavoring 
requests  that  would  delay  proceedings 
once  instituted,  and  creating  time  limits 
for  the  negotiation  and  submission  of 
offers  of  settlement  to  the  Commission. 
If  these  proposed  changes  are  adopted, 
the  Commission  intends  to  take 
additional  steps  to  reduce  delay  in  its 
internal  deliberations  on  appeals  h-om 
hearing  officers'  initial  decisions  and 
from  final  determinations  of  self- 
regulatory  organizations  and, 
accordingly,  proposes  to  amend  current 
guidelines  for  issuance  of  Commission 
opinions. 

DATES:  Comments  should  be  received  on 
or  before  March  21.  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  efficiently, 
comments  should  be  sent  by  hard  copy 
,or  by  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should 
be  submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Alternatively,  comments  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-04-03;  this  file  number  should 
be  included  on  the  subject  line  if  e-mail 
is  used.  All  comment  letters  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room  at  the  same  address. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Internet 
Web  site  {http://www.sec.gov).  The 
Commission  does  not  edit  personal 
identifying  information,  such  as  names 
or  electronic  mail  addresses,  from 
electronic  submissions.  Interested 


persons  submitting  comments  should 
only  submit  information  that  they  wish 
to  make  publicly  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  H.  McFarland,  Deputy 
Secretary,  or  J.  Lynn  Taylor.  Assistant 
Secretary,  at  (202)  942-7070.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  proposing  amendments 
to  Rules  161,  360,  450.  and  900  of  its 
Rules  of  Practice  [17  CFR  201.161. 
201.360,  201.450.  and  201.900]. 

I.  Discussion 

The  Commission  adopted,  after  notice 
and  comment,  comprehensive  revisions 
to  its  Rules  of  Practice  that  became 
effective  on  July  24. 1995.  These 
revisions  were  the  result  of  an 
approximately  two-and-a-half  year 
study  by  the  Commission's  Task  Force 
on  Administrative  Proceedings  that 
culminated  in  a  comprehensive  report. 
The  Task  Force  found  that  the 
fundamental  structure  of  the 
Commission's  administrative  process 
was  sound  and  successfully  protected 
the  essential  interests  of  respondents, 
investors,  and  the  public,  but  that  some 
changes  were  necessary.  The  Task  Force 
recommended  changes  to  the  Rules  of 
Practice  in  an  effort  to  set  forth 
applicable  procedural  requirements 
more  completely,  in  a  format  easier  to 
use,  and  to  streamline  procedures  that 
had  become  burdensome. 

Promoting  the  timely  adjudication 
and  disposition  of  administrative 
proceedings  was  one  of  the  principal 
goals  of  this  project.  While  many  of  the 
rule  amendments  were  designed  to 
improve  efficiency  and  timeliness,  the 
Commission  as  part  of  this  project  did 
not  impose  firm  deadlines  for 
completion  of  the  proceedings.  Instead 
it  included,  as  Rule  900.  a  series  of  non- 
binding  goals  for  the  completion  of  each 
step  in  the  administrative  process.  Rule 
900  included  a  ten  month,  guideline  for 
completion  of  the  hearing  and  issuance 
of  the  initial  decision  by  the 
administrative  law  judge  and  it 
contained  an  eleven  month  target  for 
completion  of  deliberations  by  the 
Commission  when  it  reviews  appeals  of 
administrative  law  judges'  initial 
decisions  and  appeals  of  determinations 
of  the  securities  self-regulatory 
organizations.  In  the  seven  years  since 
the  adoption  of  these  non-binding 
targets,  the  Commission  and  its 
administrative  law  judges  have 
generally  failed  to  meet  these  goals. 

Based  upon  this  experience  with  non- 
binding  completion  dates,  the 


Commission  has  determined  that  timely 
completion  of  proceedings  can  be 
achieveu  only  through  the  adoption  of 
mandatory  deadlines  and  procedures 
designed  to  meet  these  deadlines. 
Because  there  is  a  wide  variation  in  the 
subject  matter,  complexity  and  urgency 
of  administrative  proceedings,  the 
Commission  believes  that  a  "one-size- 
fits-all"  approach  to  timely  disposition 
is  not  feasible.  Instead  the  Commission 
is  considering  adoption  of  a  procedure 
in  which  it  would  specify,  in  the  order 
instituting  proceedings,  a  deadline  for 
completion  of  Ihe  hearings  process  and 
the  issuance  of  an  initial  decision.  In 
every  non-settled  administrative 
proceeding,  the  Commission's  Order 
Instituting  Proceedings  would  specify 
the  maximum  time  for  completion  of  the 
hearing  and  issuance  of  the  initial 
decision.  This  deadline  would  be  either 
90.  180.  or  270  days,  in  the 
Commission's  discretion,  after 
consideration  of  the  type  of  proceeding, 
the  complexity  of  the  matter,  and  its 
urgency. 

As  provided  in  amended  Rule  360,  if 
during  the  proceeding  the  presiding 
hearing  officer  were  to  decide  that  the 
proceeding  could  not  be  concluded  in 
the  time  specified,  the  hearing  officer 
could  request  an  extension  of  the  stated 
deadline.  To  obtain  an  extension,  the 
hearing  officer  would  first  consult  with 
the  Chief  Administrative  Law  Judge.  If 
the  Chief  ALJ  concurs  in  the  need  for  an 
extension,  the  Chief  ALJ  would  file  a 
motion  with  the  Commission  on  behalf 
of  the  hearing  officer  explaining  why 
circumstances  require  an  extension  and 
specifying  the  length  of  the  extension. 
An  extension  could  be  granted  by  the 
Conunission.  in  its  discretion,  on  the 
basis  of  the  motion  filed  by  the  Chief 
ALJ.  Parties  to  the  proceeding  would  be 
provided  copies  of  the  motion  and 
could  separately  or  jointly  file  in 
support  of  or  in  opposition  to  the 
request.  Any  such  motion  by  the  Chief 
ALJ  would  have  to  be  filed  no  later  than 
thirty  days  prior  to  the  expiration  of  the 
time  period  specified  in  the  Order 
Instituting  Proceedings. 

To  complement  this  new  procedure, 
the  Commission  is  also  proposing  to 
amend  Rule  161  to  make  explicit  a 
policy  of  strongly  disfavoring 
extensions,  postponements  or 
adjournments  except  in  circumstances 
where  the  requesting  party  makes  a 
strong  showing  that  the  denial  of  the 
request  or  motion  would  substantially 
prejudice  their  case.  This  proposed 
amendment  to  Rule  161  would  effect  a 
significant  change  in  administrative 
cease  and  desist  proceedings.  Section 
2lC(b)  of  the  Securities  Exchange  Act  of 
1934  (and  parallel  provisions  in  the 


other  Federal  securities  laws)  requires 
that  the  notice  instituting  proceedings 
"shall  fix  a  hearing  date  not  earlier  than 
30  days  nor  later  than  60  days  after 
service  of  the  notice  unless  an  earlier  or 
a  later  date  is  set  by  the  Commission 
with  the  consent  of  any  respondent  so 
served."  Under  current  practice,  parties 
routinely  request  extensions  of  the  60- 
day  deadline,  and  the  hearing  officers 
routinely  grant  such  requests.  The 
proposed  amendment  would  exempt 
these  requests  fi-om  the  policy  of 
strongly  disfavoring  such  requests, 
absent  a  strong  showing  of  substantial 
prejudice.  Comment  is  requested  on  the 
impact  of  the  proposed  change  on  the 
scheduling  of  cease  and  desist 
proceeding  hearings,  in  particular 
whether  respondents  will  have  adequate 
time  to  prepare  for  a  hearing  60  days 
after  service  of  the  notice  for  the 
proceeding. 

If  these  or  substantially  similar  rules 
are  adopted,  the  Commission  intends  to 
provide  guidance  to  its  staff  that  they 
should  not  seek  or  support  extensions  or 
stays  not  consistent  with  this  standard. 
Similarly,  staff  would  be  instructed  to 
adopt  new  procedures  to  ensure  that 
settlement  negotiations  do  not  delay  the 
hearing  process.  These  proposed 
procedures  are  described  in  proposed 
Rule  161(d)(2). 

Finally,  the  Commission  recognizes 
that  it  too  must  shoidder  responsibility 
for  delays  in  its  appellate  review 
process.  During  the  past  year,  the 
Commission  has  changed  certain 
internal  processes  in  an  effort  to  reduce 
delay  in  its  deliberations.  Building  upon 
these  changes,  if  these  rule  proposals 
are  adopted,  Commission  staff  involved 
in  the  adjudicative  process  will  be  ' 
provided  instructions  designed  to 
substantially  reduce  the  time  taken  to 
complete  its  appellate  review  duties. 
Accordingly,  the  Commission  is 
proposing  an  amendment  to  Rule  900 
reducing  the  guideline  for  issuance  of 
Conunission  opinions  from  eleven 
months  to  seven  months  from  the  date 

of  an  appeal. 

As  part  of  this  initiative  to  expedite 
appellate  review,  the  Commission  is 
proposing  to  amend  Rule  450  to  provide 
that  opening  briefs  must  be  filed  within 
30  days  of  the  date  of  a  briefing 
schedule  order  rather  than  the  current 
40  days. 

n.  Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(b)(3)(A).  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practice.  It  is  therefore 
not  subject  to  the  provisions  of  the 


Administrative  Procedure  Act  requiring 
notice,  opportunity  for  public  comment, 
and  publication.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  also 
does  not  apply.  Nonetheless,  the 
Commission  has  determined  that  it 
would  be  useful  to  publish  these 
proposed  rule  changes  for  notice  and 
comment,  before  adoption. 

Following  the  expiration  of  the 
conunent  period,  after  consideration  of 
all  comments  received,  the  Commission 
intends  to  take  prompt  action  on  this 
proposal. 

m.  statutory  Basis  and  Text  of 
Proposed  Amendment 

These  rule  amendments  are  proposed 
pursuant  to  section  19  of  the  Securities 
Act,  15  U.S.C.  77s;  section  23  of  the 
Securities  Exchange  Act,  15  U.S.C.  78w; 
section  20  of  the  Public  Utility  Holding 
Company  Act,  15  U.S.C.  79t;  section  319 
of  the  Trust  Iiidentvu*  Act,  15  U.S.C. 
77sss;  sections  38  and  40  of  the 
Investment  Company  Act,  15  U.S.C. 
80a-37  and  80a-39;  and  section  211  of 
the  Investment  Advisers  Act,  15  U.S.C. 
80b-ll. 

List  of  Subiects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Chapter  D  of  the 
Code  of  Federal  Regidations  is -proposed 
to  be  amended  as  follows: 

PART  201— RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  201, 
Subpart  D,  is  revised  to  read  as  follows: 

Authority.  15  U.S.C.  77f,  77g.  77h.  77h-l, 
77\,  77s.  77u.  78c(b},  78d-l.  78d-2.  78/,  78in, 
78n,  78o(d).  78o-3.  78s.  78u-2.  78u-3.  78v. 
78w.  79c,  79s.  79t.  79z-5a.  77sss,  77ttt,  80a- 
8,  80a-9,  80a-37,  80a-38,  80a-39,  80a-40, 
80a-41,  80a-44,  80b-3,  80b-9,  80l>-ll,  and 
80b-12. 

2.  Section  201.161  is  amended  by: 

a.  Removing  paragraph  (b)(1); 

b.  Redesignating  paragraph  (b)(2)  as 
paragraph  (d)(1);  and 

c.  Adding  paragraphs  (c)  and  (d)(2). 
The  additions  read  as  follows: 

§201.161    Extensions  of  time, 
postponements  and  adjoumments. 

***** 

(c)(1)  Considerations  in  determining 
whether  to  extend  time  limits  or  grant 
postponements,  adjournments,  and 
extensions.  In  considering  all  motions 
or  requests  pursuant  to  paragraph  (a)  or 
(b)  of  this  section,  the  Commission  or 
the  hearing  officer  should  adhere  to  a 
policy  of  strongly  disfavoring  such 
requests,  except  in  circumstances  where 
the  requesting  party  makes  a  strong 
showing  that  the  denial  of  the  request  or 


motion  would  substantially  prejudice 
their  case.  In  determining  whether  to 
grant  any  requests,  the  Commission  or 
hearing  officer  shall  consider,  in 
addition  to  any  other  relevant  factors: 

(i)  The  length  of  the  proceeding  to 
date; 

(ii)  The  number  of  postponements, 
adjournments  or  extensions  already 
granted; 

(iii)  The  stage  of  the  proceedings  at 
the  time  of  the  request; 

(iv)  The  impact  of  the  request  on  the 
hearing  officer's  ability  to  complete  the 
proceeding  in  the  time  specified  by  the 
Commission;  and 

(v)  Any  other  such  matters  as  justice 
may  require. 

(2)  This  policy  of  strongly  disfavoring 
requests  for  postponement  will  not 
apply  to  any  request  by  a  respondent  to 
postpone  commencement  of  a  cease  and 
desist  proceeding  hearing  beyond  the 
statutory  60  day  period. 

(d)(1)  Time  limit.  *  *  * 

(2)  Stay  pending  Commission       .    - 
consideration  of  offers  of  settlement. 'U 
the  Commission  staff  and  one  or  more 
respondents  in  the  proceeding  file  a 
joint  motion  notifying  the  hearing 
officer  that  they  have  agreed  in 
principle  to  a  settlement  on  all  major 
terms,  then  the  hearing  officer  shall  stay 
the  proceeding  as  to  the  settling 
respondent(s),  or  in  the  discretion  of  the 
hearing  officer  as  to  all  respondents, 
pending  completion  of  Commission 
consideration  of  the  settlement  offer. 
Any  such  stay  will  be  contingent  upon 
the  settling  respondent(s)  submitting  to 
the -Commission  staff,  within  fifteen 
business  days  of  the  stay,  a  signed  offer 
of  settlement  in  conformance  with 
§  201.240.  and  within  twenty  business 
days  of  receipt  of  the  signed  offer,  the 
staff  submitting  the  settlement  offer  and 
accompanying  recommendation  to  the 
Conunission  for  consideration.  If  the 
parties  fail  to  meet  either  of  these 
deadlines  or  if  the  Commission  rejects 
the  offer  of  settlement,  the  hearing 
officer  must  be  promptly  notified  and, 
upon  notification  of  the  hearing  officer, 
the  stay  shall  lapse  and  the  proceeding 
will  continue. 

3.  Section  201.360  is  amended  by: 

a.  Redesignating  paragraph  (a)  as 
paragraph  (a)(1);  and 

b.  Adding  paragraph  (a)(2). 
The  addition  reads  as  follows: 

§  201 .360    Initial  decision  of  hearing  officer. 

(a)(1)*  *   * 

(2)  Time  period  for  filing  initial    _ 
decision.  In  the  Order  Instituting 
Proceedings,  the  Commission  will      « 
specify  a  time  period  in  which  the 
hearing  officer's  initial  decision  must  be 
filed  with  the  Secretary.  In  the 
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Commission's  discretion,  after 
consideration  of  the  nature,  complexity, 
and  urgency  of  the  subject  matter,  and, 
with  due  regard  for  the  public  interest 
and  the  protection  of  investors,  this  time 
period  will  be  either  90,  180  or  270  days 
from  the  date  of  the  Order.  In  the  event 
that  the  hearing  officer  presiding  over 
the  proceeding  determines  that  it  will 
not  be  possible  to  issue  the  initial 
decision  within  the  specified  period  of 
time,  the  hearing  officer  should  consult 
with  the  Chief  Administrative  Law 
Judge.  Following  such  consultation,  the 
Chief  Administrative  Law  Judge  may 
determine,  in  his  or  her  discretion,  to 
,  submit  a  motion  to  the  Commission 
requesting  an  extension  of  the  time 
period  for  filing  the  initial  decision. 


This  motion  must  be  filed  no  later  than 
30  days  prior  to  the  expiration  of  the 
time  specified  in  the  Order  for  issuance 
of  an  initial  decision.  The  motion  will 
be  served  upon  all  parties  in  the 
proceeding,  who  may  file  with  the 
Commission  statements  in  support  of  or 
in  opposition  to  the  motion.  If  the 
Commission  determines  that  additional 
time  is  necessary  or  appropriate  in  the 
public  interest,  the  Commission  shall 
issue  an  order  extending  the  time  period 
for  filing  the  initial  decision. 


§201.450    [Amended] 

4.  Section  201.450  is  amended  by 
revising  the  phrase  "within  40  days"  to 


read  "within  30  days"  in  the  second 
sentence  of  paragraph  (a). 

§201.900    [Amended] 
5.  Section  201.900  is  amended  by: 

a.  Removing  paragraph  (a)(l)(i); 

b.  Redesignating  paragraphs  (a)(l)(ii) 
through  (a)(l){iv)  as  paragraphs  {a)(l){i) 
through  (a}(l)(iii);  and 

c.  In  newly  redesignated  paragraph 
(a)(l)(iii),  revise  the  phrase  "within  11 
months"  to  read  "within  seven 
months". 

By  the  Commission. 

Dated:  February  12.  2003. 
Jonathan  G.  Katz, 
Secretary. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  34 

Administrative  Wage  Garnishment 

AGENCY:  Offlce  of  the  Chief  Financial 
Officer,  Department  of  Education. 

ACTION:  Final  regulations. 

summary:  These  regulations  implement 
for  the  Department  of  Education  the 
provisions  for  administrative  wage 
garnishment  in  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA).  The 
DCIA  authorizes  Federal  agencies  to 
garnish  administratively,  that  is, 
without  court  order,  the  disposable  pay 
of  an  individual  who  is  not  a  Federal 
employee  to  collect  a  delinquent  nontax 
debt  owed  to  the  United  States.  These 
regulations  implement  this  authority  for 
a  debt  owed  to  the  United  States  under 
a  program  administered  by  the 
Department  of  Education. 
DATES:  These  regulations  are  effective 
March  21.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marian  E.  Currie,  U.S.  Department  of 
Education,  Union  Center  Plaza  Room 
41 B4,  830  First  Street  NE,  Washington 
DC  20202,  Telephone:  (202)  377-3212 
or  via  Internet:  manan.cume@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On  April 
12,  2002,  the  Secretary  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (NPRM)  (67  FR  18072)  for 
implementation  of  the  wage 
garnishment  authority  in  the  DCIA.  This 
document  contains  the  final  regulations 
for  the  rules  that  were  proposed  in  that 
NPRM.  These  final  regulations  contain  a 
few  changes  from  the  NPRM. 

Analysis  of  Comments  and  Changes 

In  response  to  the  NPRM,  we  received 
comments  from  two  parties.  An  analysis 
of  the  comments  and  of  the  changes  in 
the  regulations  since  publication  of  the 
NPRM  is  published  as  an  appendix  at 
the  end  of  these  final  regulations. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Although  a  substantial  number  of 
small  entities  will  be  subject  to  these 
regulations  and  to  the  certification 
requirement  in  these  regulations,  as 
explained  in  the  NPRM,  the 
requirements  will  not  have  a  significant 
economic  impact  on  these  entities. 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contain  any 
information  collection  requirements. 

Assessment  of  Educational  Impact 

In  the  NPRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/ FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
ifap.ed.gov. 

Note:  The  offlcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nani/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

List  of  Subjects  in  34  CFR  Part  34 

Administrative  practice  and 
procedure.  Claims,  Debts,  Garnishment 
of  wages.  Hearing  and  appeal 
procedures,  Salaries,  Wages. 

Dated:  February  12.  2003. 
Rod  Paige.  ' 

Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  34  to  read  as  follows: 


PART  34—  ADMINISTRATIVE  WAGE 
GARNISHMENT 

Sec. 

34.1  Purpose  of  this  part.        > 

34.2  Scope  of  this  part. 

34.3  Definitions. 

34.4  Notice  of  proposed  garnishment. 

34.5  Contents  of  a  notice  of  proposed 
garnishment. 

34.6  Rights  in  connection  with 
garnishment. 

34.7  Consideration  of  objection  to  the  rate 
or  amount  of  withholding. 

34.8  Providing  a  hearing. 

34.9  Conditions  for  an  oral  hearing. 

34.10  Conditions  for  a  paper  hearing. 

34.11  Timely  request  for  a  hearing. 

34.12  Request  for  reconsideration. 

34.13  Conduct  of  a  hearing. 

34.14  Burden  of  proof. 

34.15  Consequences  of  failure  to  appear  for 
an  oral  hearing. 

34.16  Issuance  of  the  hearing  decision. 

34.17  Content  of  decision. 

34.18  Issuance  of  the  wage  garnishment 
order. 

34.19  Amounts  to  be  withheld  under  a 
garnishment  order. 

34.20  Amount  to  be  withheld  under 
multiple  garnishment  orders. 

34.21  Employer  certification. 

34.22  Employer  responsibilities. 

34.23  Exclusions  from  garnishment. 

34.24  Claim  of  flnancial  hardship  by  debtor 
subject  to  garnishment. 

34.25  Determination  of  financial  hardship. 

34.26  Ending  garnishment. 

34.27  Actions  by  employer  prohibited  by 
law. 

34.28  Refundsof  amounts  collected  in 
error. 

34.29  Enforcement  action  against  employer 
for  noncompliance  with  garnishment 
order. 

34.30  Application  of  payments  and  accrual 
of  interest. 

Authority:  31  U.S.C.  3720D,  unless 
otherwise  noted. 

§  34.1    Purpose  of  this  part. 

This  part  establishes  procediues  the 
Department  of  Education  uses  to  collect 
money  from  a  debtor's  disposable  pay 
by  means  of  administrative  wage 
garnishment  to  satisfy  delinquent  debt 
owed  to  the  United  States. 

(Authority:  31  U.S.C.  3720D) 

f  34.2    Scop*  of  this  part 

(a)  This  part  applies  to  collection  of 
any  financial  obligation  owed  to  the 
United  States  that  arises  under  a 
program  we  administer. 

(b)  This  part  applies  notwithstanding 
any  provision  of  State  law. 

(c)  We  may  compromise  or  suspend 
collection  by  garnishment  of  a  debt  in 
accordance  with  applicable  law. 

(d)  We  may  use  other  debt  collection 
remedies  separately  or  in  conjunction 
with  administrative  wage  garnishment 
to  collect  a  debt. 
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(e)  To  collect  by  offset  from  the  salary 
of  a  Federal  employee,  we  use  the 
procedures  in  34  CFR  part  31,  not  those 
in  this  part. 
(Authority:  31  U.S.C.  3720D) 

§34.3    Definitions. 

As  used  in  this  part,  the  following 
definitions  apply: 

Administrative  debt  means  a  debt  that 
does  not  arise  from  an  individual's 
obligation  to  repay  a  loan  or  an 
overpayment  of  a  grant  received  under 
a  student  financial  assistance  program 
authorized  under  Title  IV  of  the  Higher 
Education  Act. 

Business  day  means  a  day  Monday 
through  Friday,  unless  that  day  is  a 
Federal  holiday. 

Certificate  of  service  means  a 
certificate  signed  by  an  authorized 
official  of  the  U.S.  Department  of 
Education  (the  Department)  that 
indicates  the  nature  of  the  document  to 
which  it  pertains,  the  date  we  mail  the 
document,  and  to  whom  we  are  sending 
the  dociunent. 

Day  means  calendar  day.  For 
purposes  of  computation,  the  last  day  of 
a  period  will  be  included  unless  that 
day  is  a  Satiuday,  a  Simday,  or  a 
Federal  legal  holiday;  in  that  case,  the 
last  day  of  the  period  is  the  next 
business  day  after  the  end  of  the  period. 

Debt  or  claim  means  any  amount  of 
money,  funds,  or  property  that  an 
appropriate  official  of  the  Department 
has  determined  an  individual  owes  to 
the  United  States  under  a  program  we 
administer. 

Debtor  means  an  individual  who  owes 
a  delinquent  nontax  debt  to  the  United 
States  under  a  program  we  administer. 

Disposable  pay.  This  term— 

(a)(1)  Means  that  part  of  a  debtor's 
compensation  for  personal  services, 
whether  or  not  denominated  as  wages, 
from  an  employer  that  remains  after  the 
deduction  of  health  instance 
premiums  and  any  amounts  required  by 
law  to  be  withheld. 

(2)  For  purposes  of  this  part, 
"amounts  required  by  law  to  be 
withheld"  include  amounts  for 
deductions  such  as  social  security  taxes 
and  withholding  taxes,  but  do  not 
include  any  amount  withheld  under  a 
court  order;  and 

(b)  Includes,  but  is  not  limited  to, 
salary,  bonuses,  commissions,  or 
vacation  pay. 

Employer.  This  term — 

(a)  Means  a  person  or  entity  that 
employs  the  services  of  another  and  that 
pays  the  letter's  wages  or  salary; 

(b)  Includes,  but  is  not  limited  to, 
State  and  local  governments;  and 

(c)  Does  not  include  an  agency  of  the 
Federal  Government. 


Financial  hardship  means  an  inability 
to  meet  basic  living  expenses  for  goods 
and  services  necessary  for  the  survival 
of  the  debtor  and  his  or  her  spouse  and 
dependents. 

Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  paying 
those  amoimts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

We  means  the  United  States 
Department  of  Education. 

Withholding  order,  (a)  This  term 
means  any  order  for  withholding  or 
garnishment  of  pay  issued  by  this 
Department,  another  Federal  agency,  a 
State  or  private  non-profit  guaranty 
agency,  or  a  judicial  or  administrative 
body. 

(b)  For  purposes  of  this  part,  the  terms 
"wage  garnishment  order"  and 
"garnishment  order"  have  the  same 
meaning  as  "withholding  order." 

You  means  the  debtor. 

(Authority:  31  U.S.C.  3720D) 

§34.4    Notice  of  proposed  garnishment 

(a)  We  may  start  proceedings  to 
garnish  your  wages  whenever  we 
determine  that  you  are  delinquent  in 
paying  a  debt  owed  to  the  United  States 
under  a  program  we  administer. 

(b)  We  start  garnishment  proceedings 
by  sending  you  a  written  notice  of  the 
proposed  garnishment. 

(c)  At  least  30  days  before  we  start 
garnishment  proceedings,  we  mail  the 
notice  by  first  class  mail  to  your  last 
known  address. 

(d)(1)  We  keep  a  copy  of  a  certificate 
of  service  indicating  the  date  of  mailing 
of  the  notice. 

(2)  We  may  retain  this  certificate  of 
service  in  electronic  form. 
(Authority:  31  U.S.C.  3720D) 

§34.5    Contents  Of  a  notice  Of  proposed 
garnishment 

In  a  notice  of  proposed  garnishment, 
we  inform  you  of — 

{a)  The  nature  and  amount  of  the  debt; 

(b)  Our  intention  to  collect  the  debt 
through  deductions  from  pay  until  the 
debt  and  all  accumulated  interest, 
penalties,  and  collection  costs  are  paid 
in  full;  and 

(c)  An  explanation  of  your  rights, 
including  those  in  §  34.6,  and  the  time 
frame  within  which  you  may  exercise 
your  rights. 

(Authority:  31  U.S.C.  3720D) 

§  34.6    Rights  in  connection  with 
garnishment 

Before  starting  garnishment,  we 
provide  you  the  opportimity — 

(a)  To  inspect  and  cbpy  our  records 
related  to  the  debt; 


(b)  To  enter  into  a  written  repayment 
agreement  with  us  to  repay  the  debt 
under  terms  we  consider  acceptable; 

(c)  For  a  hearing  in  accordance  with 
§  34.8  concerning — 

(1)  The  existence,  amount,  or  current 
enforceability  of  the  debt; 

(2)  The  rate  at  which  the  garnishment 
order  will  require  your  employer  to 
withhold  pay;  and 

(3)  Whether  you  have  been 
continuously  employed  less  than  12 
months  after  you  were  involuntarily 
separated  from  employment. 

(Authority:  31  U.S.C.  3720D) 

§  34.7    Consideration  of  ot>iection  to  ttw 
rate  or  anMunt  of  wtthholding. 

(a)  We  consider  objections  to  the  rate 
or  amount  of  withholding  only  if  the 
objection  rests  on  a  claim  that 
withholding  at  the  proposed  rate  or 
amoimt  would  cause  financial  hardship 

■  to  you  and  your  dependents. 

(b)  We  do  not  provide  a  hearing  on  an 
objection  to  the  rate  or  amount  of 
withholding  if  the  rate  or  amount  we 
propose  to  be  withheld  does  not  exceed 
the  rate  or  amount  agreed  to  imder  a 
repayment  agreement  reached  within 
the  preceding  six  months  after  a 
previous  notice  of  proposed 
garnishment. 

(c)  We  do  not  consider  an  objection  to 
the  rate  or  amount  of  withholding  based 
on  a  claim  that  by  virtue  of  15  U.S.C. 
1673,  no  amoimt  of  wages  are  available 
for  withholding  by  the  employer. 

(Authority:  31  U.S.C.  3720D) 

§  34.8    Providing  a  hearing. 

(a)  We  provide  a  hearing  if  you  submit 
a  written  request  for  a  hearing 
concerning  the  existence,  amoimt,  or 
enforceability  of  the  debt  or  the  rate  of  ■ 
wage  withholding. 

(b)  At  our  option  the  hearing  may  be 
an  oral  hearing  under  §  34.9  or  a  paper 
hearing  under  §  34.10. 

(Authority:  31  U.S.C.  3720D) 

§34.9    Conditions  for  an  oral  hearing. 

(a)  We  provide  an  oral  hearing  if 
you — 

(1)  Request  an  oral  hearing;  and 

(2)  Show  in  the  request  a  good  reason 
to  believe  that  we  cannot  resolve  the 
issues  in  dispute  by  review  of  the 
documentary  evidence,  by 
demonstrating  that  the  validity  of  the 
claim  turns  on  the  credibility  or  veracity 
of  witness  testimony. 

(b)  If  we  determine  that  an  oral 
hearing  is  appropriate,  we  notify  you 
how  to  receive  the  oral  hearing. 

(c)(1)  At  your  option,  an  oral  hearing 
may  be  conducted  either  in-person  or  by 
telephone  conference. 
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(2)  We  provide  an  in-person  oral 
hearing  with  regard  to  administrative 
debts  only  in  Washington  D.C. 

(3)  We  provide  an  in-person  oral 
hearing  with  regard  to  debts  based  on 
student  loan  or  grant  obligations  only  at 
our  regional  service  centers  in  AUanta, 
Chicago,  or  San  Francisco. 

(4)  You  must  bear  all  travel  expenses 
you  incur  in  connection  with  an  in- 
person  hearing. 

(5)  We  bear  the  cost  of  any  telephone 
calls  we  place  in  order  to  conduct  an 
oral  hearing  by  telephone. 

(d)(1)  To  arrange  the  time  and 
location  of  the  oral  hearing,  we 
ordinarily  attempt  to  contact  you  first  by 
telephone  call  to  the  number  you 
provided  to  us. 

(2)  If  we  are  unable  to  contact  you  by 
telephone,  we  leave  a  message  directing 
you  to  contact  us  within  5  business  days 
to  arrange  the  time  and  place  of  the 
hearing. 

(3)  If  we  can  neither  contact  you 
directly  nor  leave  a  message  with  you  by 
telephone — 

(i)  We  notify  you  in  writing  to  contact 
us  to  arrange  the  time  and  place  of  the 
hearing:  or 

(ii)  We  select  a  time  and  place  for  the 
hearing,  and  notify  you  in  writing  of  the 
time  and  place  set  for  the  hearing. 

(e)  We  consider  you  to  have 
withdrawn  the  request  for  an  oral 
hearing  if — 

(1)  Within  15  days  of  the  date  of  a 
written  notice  to  contact  us,  we  receive 
no  response  to  that-notice;  or 

(2)  Within  five  business  days  of  the 
date  of  a  telephone  message  to  contact 
us,  we  receive  no  response  to  that 
message. 

(Authority:  31  U.S.C.  3720D) 

f  34.1 0    Conditions  for  a  paper  hearing. 

We  provide  a  paper  hearing — 

(a)  If  you  request  a  paper  hearing; 

(b)  If  you  requested  an  oral  hearing, 
but  we  determine  under  §  34.9(e)  that 
you  have  withdrawn  that  request; 

(c)  If  you  fail  to  appear  for  a 
scheduled  oral  hearing,  as  provided  in 
§34.15;  or 

(d)  If  we  deny  a  request  for  an  oral 
bearing  because  we  conclude  that,  by  a 
review  of  the  written  record,  we  can 
resolve  the  issues  raised  by  your 
objections. 

(Authority:  31  U.S.C.  3720D) 

}34.11    Timely  raquost  for  a  hearing. 

(a)  A  hearing  request  is  timely  if — 
(1)  You  mail  the  request  to  the  office 
designated  in  the  garnishment  notice 
and  the  request  is  postmarked  not  later 
than  the  30th  day  following  the  date  of 
the  notice;  or 


(2)  The  designated  office  receives  the 
request  not  later  than  the  30th  day 
following  the  date  of  the  garnishment 
notice. 

(b)  If  we  receive  a  timely  written 
request  from  you  for  a  hearing,  we  will 
not  issue  a  garnishment  order  before 
we — 

(1)  Provide  the  requested  hearing;  and 

(2)  Issue  a  written  decision  on  the 
objections  you  raised. 

(c)  If  your  written  request  for  a 
hearing  is  not  timely — 

(1)  We  provide  you  a  hearing;  and 

(2)  We  do  not  delay  issuance  of  a 
garnishment  order  unless — 

(i)  We  determine  from  credible 
representations  in  the  request  that  the 
delay  in  filing  the  request  for  hearing 
was  caused  by  factors  over  which  you 
had  no  control;  or 

(ii)  We  have  other  good  reason  to 
delay  issuing  a  garnishment  order. 

(d)  If  we  do  not  complete  a  hearing 
within  60  days  of  an  untimely  request, 
we  suspend  any  garnishment  order  until 
we  have  issued  a  decision. 

(Authority;  31  U.S.C.  3720D) 

S  34.1 2    Request  for  reconsideration. 

(a)  If  you  have  received  a  decision  on 
an  objection  to  garnishment  you  may 
file  a  request  for  reconsideration  of  that 
decision. 

(b)  We  do  not  suspend  garnishment 
merely  because  you  have  filed  a  request 
for  reconsideration. 

(c)  We  consider  your  request  for 
reconsideration  if  we  determine  that — 

(1)  You  base  your  request  on  grounds 
of  financial  hardship,  and  your  financial 
circumstances,  as  shown  by  evidence 
submitted  with  the  request,  have 
materially  changed  since  we  issued  the 
decision  so  that  we  should  reduce  the 
amount  to  be  garnished  imder  the  order; 
or 

(2)(i)  You  submitted  with  the  request 
evidence  that  you  did  not  previously 
submit:  and 

(ii)  This  evidence  demonstrates  that 
we  should  reconsider  your  objection  to 
the  existence,  amount,  or  enforceability 
of  the  debt. 

(d)(1)  If  we  agree  to  reconsider  the 
decision,  we  notify  you. 

(2)(i)  We  may  reconsider  based  on  the 
request  and  supporting  evidence  you 
have  presented  with  the  request;  or 

(ii)  We  may  offer  you  an  opportunity 
for  a  hearing  to  present  evidence. 

(Authority:  31  U.S.C.  3720D) 

1 34.1 3    Conduct  of  a  hearing. 

(a)(1)  A  hearing  official  conducts  any 
hearing  under  this  pari. 

(2)  The  hearing  official  may  be  any 
qualified  employee  of  the  Department 


whom  the  Department  designates  to 
conduct  the  hearing. 

(b)(1)  The  hearing  official  conducts 
any  hearing  as  an  informal  proceeding. 

(2)  A  witness  in  an  oral  hearing  must 
testify  under  oath  or  affirmation. 

(3)  The  hearing  official  maintains  a 
summary  record  of  any  hearing. 

(c)  Before  the  hearing  official 
considers  evidence  we  obtain  that  was 
not  included  in  the  debt  records 
available  for  inspection  when  we  sent 
notice  of  proposed  garnishment,  we 
notify  you  that  additional  evidence  has 
become  available,  may  be  considered  by 
the  hearing  official,  and  is  available  for 
inspection  or  copying. 

(d)  The  hearing  official  considers  any 
objection  you  raise  and  evidence  you 
submit — 

(1)  In  or  with  the  request  for  a 
hearing: 

(2)  Dining  an  oral  hearing; 

(3)  By  the  date  that  we  consider, 
under  §  34.9(e),  that  a  request  for  an  oral 
hearing  has  been  withdrawn;  or 

(4)  Within  a  period  we  set,  ordinarily 
not  to  exceed  seven  business  days, 
after — 

(i)  We  provide  you  access  to  our 
records  regarding  the  debt,  if  you 
requested  access  to  records  within  20 
days  alter  the  date  of  the  notice  under 
§34.4; 

(ii)  We  notify  you  that  we  have 
obtained  and  intend  to  consider 
additional  evidence; 

(iii)  You  request  an  extension  of  time 
in  order  to  submit  specific  relevant 
evidence  that  you  identify  to  us  in  the 
request:  or 

(iv)  We  notify  you  that  we  deny  your 
request  for  an  oral  hearing. 

(Authority:  31  U.S.C.  3720D) 

S  34.14    Burden  of  proof . 

(a)(1)  We  have  the  burden  of  proving 
the  existence  and  amount  of  a  debt. 

(2)  We  meet  this  burden  by  including 
in  the  record  and  making  available  to 
the  debtor  on  request  records  that  show 
that— 

(i)  The  debt  exists  in  the  amount       _ 
stated  in  the  garnishment  notice;  and 

(ii)  The  debt  is  currently  delinquent. 

(b)  If  you  dispute  the  existence  or 
amount  of  the  debt,  you  must  prove  by 
a  preponderance  of  the  credible 
evidence  that — 

(1)  No  debt  exists; 

(2)  The  amount  we  claim  to  be  owed 
on  the  debt  is  incorrect,  or 

(3)  You  are  not  delinquent  with 
respect  to  the  debt. 

(c)(1)  If  you  object  that  the  proposed 
garnishment  rate  would  cause  financial 
hardship,  you  bear  the  burden  of 
proving  by  a  preponderance  of  the 
credible  evidence  that  withholding  the 
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amount  of  wages  proposed  in  the  notice 
would  leave  you  unable  to  meet  the 
basic  living  expenses  of  you  and  your 
dependents. 

(2)  The  standards  for  proving 
financial  hardship  are  those  in  §  34.24. 

(d)(1)  If  you  object  on  the  ground  that 
applicable  law  bars  us  from  collecting 
the  debt  by  garnishment  at  this  time, 
you  bear  the  burden  of  proving  the  facts 
that  would  establish  that  claim. 

(2)  Examples  of  applicable  law  that 
may  prevent  collection  by  garnishment 
include  the  automatic  stay  in 
bankruptcy  (11  U.S.C.  362(a)),  and  the 
preclusion  of  garnishment  action  against 
a  debtor  who  was  involimtarily 
separated  from  employment  and  has 
been  reemployed  for  less  than  a 
continuous  period  of  12  months  (31 
U.S.C.  3720D(b)(6)). 

(e)  The  fact  that  applicable  law  may 
limit  the  amount  that  an  employer  may 
withhold  from  your  pay  to  less  than  the 
amount  or  rate  we  state  in  the 
garnishment  order  does  not  bar  us  fix>m 
issuing  the  order. 
(Authority:  31  U.S.C.  3720D) 

§  34.1 5    Consequences  of  failure  to  appear 
for  an  oral  hearing. 

(a)  If  you  do  not  appear  for  an  in- 
person  hearing  you  requested,  or  you  do 
not  answer  a  telephone  call  convening 

a  telephone  hearing,  at  the  time  set  for 
the  hearing,  we  consider  you  to  have 
withdrawn  your  request  for  an  oral 
hearing. 

(b)  If  you  do  not  appear  for  an  oral 
hearing  but  you  demonstrate  that  there 
was  good  cause  for  not  appearing,  we 
may  reschedule  the  oral  hearing. 

(c)  If  you  do  not  appear  for  an  oral 
hearing  you  requested  and  we  do  not 
reschedule  the  hearing,  we  provide  a 
paper  hearing  to  review  youi  objections, 
based  on  the  evidence  in  your  file  and 
any  evidence  you  have  already 
provided. 

(Authority:  31  U.S.C.  3720D) 

f  34.1 6    Issuance  of  the  hearing  decision. 

(a)  Date  of  decision.  The  hearing 
official  issues  a  written  opinion  stating 
his  or  her  decision,  as  soon  as 
practicable,  but  not  later  than  60  days 
after  the  date  on  which  we  received  the 
request  for  hearing. 

(b)  If  we  do  not  provide  you  with  a 
hearing  and  render  a  decision  within  60 
days  after  we  receive  your  request  for  a 

hearing — 

(1)  We  do  not  issue  a  garnishment 
order  until  the  hearing  is  held  and  a 
decision  rendered;  or 

(2)  If  we  have  already  issued  a 
garnishment  order  to  your  employer,  we 
suspend  the  garnishment  order 
beginning  on  the  61st  day  after  we 


receive  the  hearing  request  until  we 
provide  a  hearing  and  issue  a  decision. 

(Authority:  31  U.S.C.  3720D) 
§34.17    Content  of  decision. 

(a)  The  written  decision  is  based  on 
the  evidence  contained  in  the  hearing 
record.  The  decision  includes — 

(1)  A  description  of  the  evidence 
considered  by  the  hearing  official; 

(2)  The  hearing  official's  findings, 
analysis,  and  conclusions  regarding 
objections  raised  to  the  existence  or 
amount  of  the  debt; 

(3)  The  rate  of  wage  withholding 
under  the  order,  if  you  objected  that 
withholding  the  amoimt  proposed  in  the 
garnishment  notice  would  cause  an 
extreme  financial  hardship;  and 

(4)  An  explanation  of  yoiu  rights 
under  this  part  for  reconsideration  of 
the  decision. 

(b)  The  hearing  official's  decision  is 
the  final  action  of  the  Secretary  for  the 
purposes  of  judicial  review  luder  the 
Administrative  Procediue  Act  (5  U.S.C. 
701  et  seq.). 

(Authority:  31  U.S.C.  3720D) 

§  34.18    Issuance  of  the  wage  garnishment 
order. 

(a)(1)  If  you  fail  to  make  a  timely 
request  for  a  hearing,  we  issue  a 
garnishment  order  to  your  employer 
within  30  days  after  the  deadline  for 
timely  requesting  a  hearing. 

(2)  If  you  make  a  timely  request  for  a 
hearing,  we  issue  a  withholding  order 
within  30  days  after  the  hearing  official 
issues  a  decision  to  proceed  with 
garnishment. 

(b)(1)  The  garnishment  order  we  issue 
to  your  employer  is  signed  by  an  official 
of  the  Department  designated  by  the 
Secretary. 

'  (2)  The  designated  official's  signature 
may  be  a  computer-generated  facsimile. 

(c)(1)  The  garnishment  order  contains 
only  the  information  we  consider 
necessary  for  yotir  employer  to  comply 
with  the  order  and  for  us  to  ensine 
proper  credit  for  pajmients  received 
from  your  employer. 

(2)  The  order  includes  your  name, 
address,  and  social  security  number,  as 
well  as  instructions  for  withholding  and 
information  as  to  where  your  employer 
must  send  the  payments. 

(d)(1)  We  keep  a  copy  of  a  certificate 
of  service  indicating  the  date  of  mailing 
of  the  order. 

(2)  We  may  create  and  maintain  the 
certificate  of  service  as  an  electronic 
record. 
(Authority:  31  U.S.C.  3720D) 


§34.19    Amounts  to  be  withheld  under  a 
garnishment  order. 

(a)(1)  After  an  employer  receives  a 
garnishment  order  we  issue,  the 
employer  must  deduct  from  all 
disposable  pay  of  the  debtor  during  each, 
pay  period  the  amount  directed  in  the 
garnishment  order  unless  this  section  or 
§  34.20  requires  a  smaller  amount  to  be 
withheld. 

(2)  The  amount  specified  in  the 
garnishment  order  does  not  apply  if 
other  law,  including  this  section, 
requires  the  employer  to  withhold  a 
smaller  amount. 

(b)  The  employer  must  comply  with 
our  garnishment  order  by  withholding 
the  lesser  of-^ 

(1)  The  amount  directed  in  the 
garnishment  order;  or — 

(2)  The  amount  specified  in  15  U.S.C. 
1673(a)(2)  (Restriction  on  Garnishment); 
that  is,  the  amount  by  which  a  debtor's 
disposable  pay  exceeds  an  amount  equal 
to  30  times  the  minimum  wage.  (See  29 
CFR  870.10.) 

(Authority:  31  U.S.C  3720D) 

§34.20    Amount  to  tM  withheld  under 
multiple  garnishment  orders. 

If  a  debtor's  pay  is  subject  to  several 
garnishment  orders,  the  employer  must 
comply  with  our  garnishment  order  as 
follows: 

(a)  Unless  other  Federal  law  requires 
a  different  priority,  the  employer  must 
pay  us  the  amount  calculated  under 

§  34.19(b)  before  the  employer  complies 
with  any  later  garnishment  orders, 
except  a  family  support  withholding 
order. 

(b)  If  an  employer  is  withholding  from 
a  debtor's  pay  based  on  a  garnishment 
order  served  on  the  employer  before  our 
order,  or  if  a  withholding  order  for 
family  support  is  served  on  an  employer 
at  any  time,  the  employer  must  comply 
with  our  garnishment  order  by 
withholding  an  amount  that  is  the 
smaller  of^ 

(1)  The  amoimt  calculated  under. 
§  34.19(b);  or 

(2)  An  amount  equal  to  25  percent  of 
the  debtor's  disposable  pay  less  the 
amount  or  amounts  withheld  under  the 
garnishment  order  or  orders  with 
priority  over  our  order. 

(c)(1)  If  a  debtor  owes  more  than  one 
debt  arising  from  a  program  we 
administer,  we  may  issue  multiple 
garnishment  orders. 

(2)  The  total  amount  withheld  fitjm 
the  debtor's  pay  for  orders  we  issue 
under  paragraph  (c)(1)  of  this  section 
does  not  exceed  the  amounts  specified 
in  the  orders,  the  amount  specified  in 
§  34.19(b)(2),  or  15  percent  of  the 
debtor's  disposable  pay,  whichever  is 
smallest. 
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'  (d)  An  employer  may  withhold  and 
pay  an  amount  greater  than  that  amount 
in  paragraphs  (b)  and  (c)  of  this  section 
if  the  debtor  gives  the  employer  written 
consent. 

(Authority:  31  U.S.C.  3720D) 

§34^1    Employer  certification. 

(a)  Along  with  a  garnishment  order, 
we  send  to  an  employer  a  certification 
in  a  form  prescribBd  by  the  Secretary  of 
the  Treasury. 

(b)  The  employer  must  complete  and 
return  the  certification  to  us  within  the 
time  stated  in  the  instructions  for  the 
form. 

(c)  The  employer  must  include  in  the 
certification  information  about  the 
debtor's  employment  status,  payment 
frequency,  and  disposable  pay  available 
for  withholding. 

(Authority:  31  U.S.C.  3720D) 

S  34.22    Employar  rMponsibilitiM. 

(a)(1)  Our  garnishment  order  indicates 
a  reasonable  period  of  time  within 
which  an  employer  must  start 
withholding  under  the  order. 

(2)  The  employer  must  promptly  pay 
to  the  Department  all  amounts  the 
employer  withholds  according  to  the 
order. 

(b)  The  employer  may  follow  its 
normal  pay  and  disbursement  cycles  in 
complying  with  the  garnishment  order. 

(c)  The  employer  must  withhold  the 
appropriate  amount  hrom  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  our  notification  to 
discontinue  wage  garnishment. 

(d)  The  employer  must  disregard  any 
assignment  or  allotment  by  an  employee 
that  would  interfere  with  or  prohibit  the 
employer  from  complying  with  our 
garnishment  order,  unless  that 
assignment  or  allotment  was  made  for  a 
family  support  judgment  or  order. 

(Authority:  31  U.S.C.  3720D) 

}  34.23    Exclusions  from  garnishment 

(a)  We  do  not  garnish  your  wages  if 
we  have  credible  evidence  that  you — 

(1)  Were  involuntarily  separated  from 
employment:  and 

(2)  Have  not  yet  been  reemployed 
continuously  for  at  least  12  months. 

(b)  You  have  the  burden  of  informing 
us  of  the  circumstances  surrounding  an 
involuntary  separation  from 
employment. 

(Authority:  31  U.S.C.  3720D) 

§34.24    Claim  of  financial  hardship  by 
deMor  subiect  to  garnishment. 

(a)  You  may  object  to  a  proposed 
garnishment  on  the  ground  that 
withholding  the  amount  or  at  the  rate 
stated  in  the  notice  of  garnishment 


would  cause  financial  hardship  to  you 
and  your  dependents.  (See  §  34.7) 

(b)  You  may,  at  any  time,  object  that 
the  amount  or  the  rate  of  withholding 
which  our  order  specifies  your 
employer  must  withhold  causes 
financial  hardship. 

(c)(1)  We  consider  an  objection  to  an 
outstanding  garnishment  order  and 
provide  you  an  opportunity  for  a 
hearing  on  your  objection  only  after  the 
order  has  been  outstanding  for  at  least 
six  months. 

(2)  We  may  piovide  a  hearing  in 
extraordinary  circumstances  earlier  than 
six  months  if  you  show  in  your  request 
for  review  that  your  financial 
circumstances  have  substantially 
changed  after  the  notice  of  proposed 
garnishment  because  of  an  event  such  as 
injury,  divorce,  or  catastrophic  illness. 

(d)(1)  You  bear  the  burden  of  proving 
a  claim  of  financial  hardship  by  a 
preponderance  of  the  credible  evidence. 

(2)  You  must  prove  by  credible 
documentation — 

(i)  The  amount  of  the  costs  incurred 
by  you,  your  spouse,  and  any 
dependents,  for  basic'living  expenses; 
and 

(ii)  The  income  available  from  any 
source  to  meet  those  expenses. 

(e)(1)  We  consider  your  claim  of 
financial  hardship  by  comparing — 

(i)  The  amounts  that  you  prove  are 
being  incurred  for  basic  living  expenses; 
against 

(ii)  The  amoimts  spent  for  basic  living 
expenses  by  families  of  the  same  size 
and  similar  income  to  yours. 

(2)  We  regard  the  standards  published 
by  the  Internal  Revenue  Service  imder 
26  U.S.C.  7122(c)(2)  (the  "National 
Standards")  as  establishing  the  average 
amounts  spent  for  basic  living  expenses 
for  families  of  the  same  size  as,  and  with 
family  incomes  comparable  to,  your 
family. 

(3)  We  accept  as  reasonable  the 
amount  that  you  prove  you  inciu'  for  a 
type  of  basic  living  expense  to  the 
extent  that  the  amount  does  not  exceed 
the  amount  spent  for  that  expense  by 
families  of  the  same  size  and  similar 
income  according  to  the  National 
Standards. 

(4)  If  you  claim  for  any  basic  living 
expense  an  amount  that  exceeds  the 
amount  in  the  National  Standards,  you 
must  prove  that  the  amount  you  claim 
is  reasonable  and  necessary. 

(Authority:  31  U.S.C.  3720D) 

§  34.25    Determination  of  financial 
hardship. 

(a)(1)  If  we  conclude  that  garnishment 
at  the  amount  or  rate  proposed  in  a 
notice  would  cause  you  financial 


hardship,  we  reduce  the  amount  of  the 
proposed  garnishment  to  an  amount  that 
we  determine  will  allow  you  to  meet 
proven  basic  living  expenses. 

(2)  If  a  garnishment  order  is  already 
in  effect,  we  notify  your  employer  of 
emy  change  in  the  amount  the  employer 
must  withhold  or  the  rate  of 
withholding  under  the  order. 

(b)  If  we  determine  that  financial 
hardship  would  result  from  garnishment 
based  on  a  finding  by  a  hearing  official 
or  under  a  repayment  agreement  we 
reached  with  you,  this  determination  is 
effective  for  a  period  not  longer  than  six 
months  after  the  date  of  the  finding  or 
agreement. 

(c)(1)  After  the  effective  period 
referred  to  in  paragraph  (b)  of  this 
section,  we  may  require  you  to  submit 
current  information  regarding  your 
family  income  and  living  expenses. 

(2)  If  we  conclude  from  a  review  of 
that  evidence  that  we  should  increase 
the  rate  of  withholding  or  payment, 


(i)  Notify  you;  and 

(ii)  Provide  you  with  an  opportunity 
to  contest  the  determination  and  obtain 
a  hearing  on  the  objection  under  the 
procediu«s  in  §  34.24. 

(Authority:  31  U.S.C.  3720P) 

§34.26    Ending  garnishment 

(a)(1)  A  garnishment  order  we  issue  is 
effective  until  we  rescind  the  order. 

(2)  If  an  employer  is  unable  to  honor 
a  garnishment  order  because  the  amount 
available  for  garnishment  is  insufficient 
to  pay  any  portion  of  the  amount  stated 
in  the  order,  the  employer  must — 

(i)  Notify  us;  and 

(ii)  Comply  with  the  order  when 
sufficient  disposable  pay  is  available. 

(b)  After  we  have  fully  recovered  the 
amounts  owed  by  the  debtor,  including 
interest,  penalties,  and  collection  costs, 
we  send  the  debtor's  employer 
notification  to  stop  wage  withholding. 

(Authority:  31  U.S.C.  3720D) 

§  34.27    Actions  by  employer  prohibHad  by 
law. 

An  employer  may  not  discharge, 
refuse  to  employ,  or  take  disciplinary 
action  against  a  debtor  due  to  the 
issuance  of  a  garnishment  order  under 
this  part. 

(Authority:  31  U.S.C.  3720D) 

§  34.28    Refunds  of  amounts  collected  in 
error. 

(a)  If  a  hearing  official  determines 
under  §§  34.16  and  34.17  that  a  person 
does  not  owe  the  debt  described  in  our 
notice  or  that  an  administrative  wage 
garnishment  imder  this  part  was  barred 
by  law  at  the  time  of  the  collection 
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action,  we  promptly  refund  any  amount 
collected  by  means  of  this  garnishment, 
(b)  Unless  required  by  Federal  law  or 
contract,  we  do  not  pay  interest  on  a 
refund. 
(Authority:  31  U.S.C.  3720D) 

§  34.29    Enforcement  action  against 
employer  for  noncompliance  with 
garnishment  order. 

(a)  If  an  employer  fails  to  comply  with 
§  34.22  to  withhold  an  appropriate 
amoimt  fcova  wages  owed  and  payable 
to  an  employee,  we  may  sue  the 
employer  for  that  amount. 

(b)(1)  We  do  not  file  suit  under 
paragraph  (a)  of  this  section  before  we 
terminate  action  to  enforce  the  debt  as 
a  personal  liability  of  the  debtor. 

(2)  However,  the  provision  of 
paragraph  (b)(1)  of  this  section  iftay  not 
apply  if  earlier  filing  of  a  suit  is 
necessary  to  avoid  expiration  of  any 
applicable  statute  of  limitations. 

(c)(1)  For  purposes  of  this  section, 
termination  of  an  action  to  enforce  a 
debt  occvus  when  we  terminate 
collection  action  in  accordance  with  the 
FCCS,  other  applicable  standards,  or 
paragraph  (c)(2)  of  this  section. 

(2)  We  regard  termination  of  the 
collection  action  to  have  occurred  if  we 
have  not  received  for  one  year  any 
payments  to  satisfy  the  debt,  in  whole 
or  in  part,  from  the  particular  debtor 
whose  wages  were  subject  to 
garnishment. 

(Authority:  31  U.S.C.  3720D) 

§  34.30    Application  of  payments  and 
accrual  of  interest. 

We  apply  payments  received  through 
a  garnishment  in  the  following  order — 

(a)  To  costs  incurred  to  collect  the 
debt; 

(b)  To  interest  accrued  on  the  debt  at 
the  rate  established  by-^ 

(1)  The  terms  of  the  obligation  under 
which  it  arises;  or 

(2)  Applicable  law;  and 

(c)  To  outstanding  principal  of  the 
debt. 

(Authority:  31  U.S.C.  3720D) 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 

Analysis  of  Comments  and  Changes 

An  analysis  of  the  comments  and  of  the 
changes  in  the  regulations  since  publication 
of  the  NPRM  follows. 

We  discuss  issues  according  to  subject, 
under  the  sections  of  the  regulations  to 
which  they  pertain. 


Scope  of  Garnishment  Authority;  Collection 
of  Student  Loans  (§§34.1  and  34.2) 

Comment:  One  commenter  contended  that 
the  Department  lacks  legal  authority  to  use 
the  garnishment  power  in  the  DCIA  to  collect 
student  loans,  because  the  commenter  views 
section  488A  of  the  Higher  Education  Act,  20 
U.S.C.  1095a,  as  restricting  the  Department's 
garnishment  authority  to  ten  percent  of 
disposable  pay. 

Discussion:  The  commenter  bases  this 
contention  not  on  the  terms  of  the  DCIA,  but 
on  a  rule  of  statutory  construction  that  where 
two  statutes  authorize  an  action,  the  more 
Specific  of  the  two  sets  the  limits  to  that 
authority.  Section  488A  of  the  HEA 
authorizes  the  Secretary  of  Education  and 
guaranty  agencies  to  garnish  up  to  ten 
percent  of  debtor  pay  to  collect  student  loans, 
while  the  DCIA  authorizes  Federal  agencies 
to  garnish  up  to  fifteen  percent  of  debtor  pay. 
The  commenter  views  the  HEA  as  the  more 
specific  of  the  two  statutes,  and  contends  that 
the  HEA  limits  the  Department's  garnishment 
power  to  the  ten  percent  rate  it  authorizes. 
We  disagree  that  the  HEA  is  the  more  specific 
of  the  two  statutes:  both  statutes  apply  to  a 
distinctive  category'  of  entities.  The  HEA 
extended  garnishment  authority  to  the 
Department  and  to  some  36  separate  State 
and  non-profit  entities  operating  as  guaranty 
agencies,  and  empowers  the  latter  group  to 
collect  both  on  their  own  behalf  and  on 
behalf  of  the  Federal  government."  The  DCIA 
applies  only  to  Federal  agencies,  and  applies 
exclusively  to  collection  of  debts  owed  to  the 
Federal  Government. 

Even  if  the  HEA  were  the  more  specific  of 
the  two  authorities,  the  rule  that  the  more 
specific  of  two  potentially  applicable  statutes 
controls  is  merely  one  of  several  tools  used 
to  discern  the  intent  of  Congress.  Another 
way  to  determine  the  intent  of  Congress 
when  two  potentially-applicable  statutes     ■ 
adopt  inconsistent  terms  is  to  view  the  more 
recent  of  the  two  as  embodying  the  current 
intent  ofCongress.  The  1996  DCIA  is  the  , 
more  recent  of  the  two  statutes.  Thus, 
Congress'  intent  to  allow  garnishment  at  15 
percent  supersedes  the  HEA's  more  limited 
authority. 

Looking  to  the  more  recent  of  two  statutes 
to  discern  Congress'  intent  is  particularly  apt 
because  the  DCIA  garnishment  provision  is 
both  more  recently  enacted  and  part  of  a 
comprehensive  scheme  inconsistent  with  the 
limits  of  the  earlier  HEA  authority.  The  DCIA 
supersedes  the  more  limited  authority  in 
HEA  section  488A  because  the  DCIA 
garnishment  authority  is  an  addition  to  a 
comprehensive  statutory  scheme  (31  U.S.C. 
3701-3720E)  for  enforcement  of  Federal 
debts,  including  student  loan  debts.  That 
scheme  includes,  for  example,  authority 
under  31  U.S.C.  3720A  to  collect  Federal 
debt  by  tax  refund  offset,  and,  under  31 
U.S.C.  3711(g),  to  report  delinquent  Federal 
debt  to  credit  bureau.  Thus,  b«ause  Congress 


1  Guarantors  are  authorized  to  collect  "the 
amount  owed"  by  the  defaulter,  20  U.S.C.  1095a(a). 
which  includes  that  portion  of  the  loan  debt  not 
covered  by  Federal  reinsurance,  as  well  as  that 
portion  of  the  recovery  that  the  guarantor  is 
authorized  to  retain.  20  U.S.C  1078(cHl), 
1078(c)(6). 


intended  this  statutory  scheme  as  in  effect 
before  the  1996  DCIA  amendments  to  apply 
to  student  loans,  there  is  no  reason  to  infer 
that  Congress  did  not  intend  the  garnishment 
provision  added  by  the  DCIA  to  this  scheme 
in  1996  to  apply  to  student  loans  as  well. 

Changes  to  the  roles  of  specific  Federal 
agencies  made  by  the  EXUlA  show  that 
Congress  intended  that  the  tools  available 
under  this  statutory  scheme,  including 
garnishment,  be  used  to  collect  student  loans. 
For  the  first  time,  the  DCIA  required  Federal 
agencies  to  transfer  collection  responsibility 
for  their  delinquent  debt  to  Treasury',  or  to 
other  Federal  agencies  which  were 
designated  "debt  collection  centers."  The 
DCIA  authorizes  Treasury,  as  well  as  these 
designated  "debt  collection  centers, "  to  use 
all  the  collection  tools  provided  in  the  DC^A, 
including  its  garnishment  provision,  to 
collect  debts  which  they  "cross-service." 
Education  has  been  designated  a  debt 
collection  center  for  student  loans,  thus,  it  is 
illogical  to  infer  any  congressional  intent  to 
bar  Education  from  using  the  same  DCIA 
garnishment  authority  to  collect  Federal 
student  loan  debts  that  Treasurj'  and  other 
agencies  are  meant  to  use  to  collect  Federal 
debts. 

Moreover,  if  Education  had  not  been 
designated  a  debt  collection  center,  the  DQA 
would  have  required  Education  to  transfer  its 
student  loan  debts  to  Treasury  (or  another 
agency  designated  as  a  collection  center)  for 
cross-servicing.  Treasury  plainly  has  full 
authority  to  use  DCIA  garnishment  to  collect 
any  debts  transferred  to  it  for  servicing, 
including  student  loans  from  Education. 
Thus,  because  Treasury  or  other  Federal 
agencies  would  have  power  to  collect  those 
very  student  loans,  at  the  15  percent  rate,  it 
is  illogical  to  infer  any  congressional  intent . 
to  restrict  garnishment  to  the  lesser  HEA 
level  when  those  same  loans  are  serviced  by 
Education  itself. 

The  text  of  the  DCIA  itself  shows  that  the 
absence  of  any  language  excluding  student 
loans  from  garnishment  under  31  U.S.C. 
3720D  was  no  oversight.  The  DCIA  expanded 
the  scope  of  Federal  offsets  by  amending  31 
U.S.C.  3716  to  authorize  offset  by  Treasury 
against  such  Federal  payments  as  Social 
Security  benefits,  31.U.S.C.  3716(b)(3).  but 
expressly  excluded  title  IV  HEA  student 
assistance  payments  from  offset.  31  U.S.C. 
3716(b)(1)(C).  That  express  exclusion  of 
student  aid  fttjm  the  EX^IA  offset  provision, 
contrasted  against  the  absence  of  any 
reference  to  student  loans  in  the  DCIa 
garnishment  provision — a  provision  copied 
almost  verbatim  from  HEA  section  488A— 
shows  that  Congress  spoke  clearly  when  it 
meant  to  exclude  student  aid  from  the  reach 
of  the  DCIA  tools,  and  intended  no  exclusion 
of  student  loans  from  the  DQA  garnishment 
provision. 

In  addition  to  the  language  of  the  statute 
itself,  the  legislative  context  of  the 
garnishment  provision  shows  that  Congress 
intended  the  Department  to  use  this  DCIA 
authority  to  collect  student  loans.  The 
subconmiittee  in  which  the  provision 
originated  understood  from  testimony  before 
it  that  the  provision  would  increase 
Education's  authority  to  15  percent  to  garnish 
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debtor  wages  to  collect  student  loans. ^ 
Subsequent  oversight  action  by  that 
subcommittee  '  and  by  the  General 
Accounting  Office  *  at  the  request  of  the 
subcommittee  demonstrate  the 
subcommittee's  expe<:tation,  and  Education's 
intention,  th^t  Education  would  implement 
the  DCIA  15  percent  wage  garnishment 
authority  to  collect  student  loans. 

For  these  reasons,  the  Department 
considers  unfounded  the  view  that  the  HEA 
garnishment  authority  precludes  use  of  the 
DCIA  garnishment  authority  to  collect 
student  loans. 

Changes:  None. 

Comment:  One  commenter  objected  that 
the  explanation  for  the  Department's 
implementation  of  DCIA  garnishment 
authority  in  these  regulations  left  confusion 
about  whether  current  FFELP  regulations, 
which  address  garnishment  under  HEA 
section  488A  by  student  loan  guarantors,  will 
continue  to  apply  to  those  guarantors,  and 
invited  speculation  about  whether  student 
loan  guarantors  would  continue  to  garnish  to 
collect  debts  they  held,  and  if  so.  whether  the 
HEA,  rather  than  the  DCIA,  authorized  them 
to  do  so. 

Discussion:  The  statements  made  by  the 
Department  regarding  its  intention  to  use 
DCIA  garnishment  authority  make  no 
suggestion  that  the  role  and  authority  of 
student  loan  guarantors  has  changed.  The 
HEA  expressly  authorizes  student  loan 
guarantors  to  collect  by  garnishment,  and 
nothing  in  the  DCIA  expressly  or  implicitly 
addresses  the  authority  of  guarantors  to 
garnish.  Regulations  adopted  under  the 
Federal  Family  Education  Loan  Program 
(FFELP)  at  34  CFR  682.410(b)(9)  to 
implement  that  authority  for  guarantors 
expressly  apply  to  action  by  FFELP  loan 
guarantors  to  conduct  garnishment  under 
HEA  section  488A.  Those  regulations  do  not 
state  or  imply  that  they  apply  to  the 
Department,  either  when  the  Department 
conducted  garnishment  under  HEA  section 
488A  or  under  any  other  authority.  Because 
the  FFELP  regulations  in  most  instances 
closely  track  the  language  of  HEA  section 
488A,  the  Department,  by  following  the 


>  Hearing  on  H.R.  2234,  the  Debt  Collection 
Improvement  Act  of  199S.  Iwfore  the  Subcommittee 
on  Government  Management.  Information  and 
Technology  of  the  Committee  on  Government 
Reform  and  Oversight,  104th  Cong.,  1st  Sess.  on 
H.R.  2234,  Sept.  8,  1995  at  70,  159,  253.  Moreover, 
the  Congressional  Budget  OfHce  estimated 
substantial  increased  recoveries  on  defaulted  loans 
from  these  DCIA  proposals.  See  142  Cong.  Rec. 
S1825  (Memorandum  from  )ohn  Righter,  CBO,  to 
Patrick  Windham.  Sen.  Committee  on  Commerce, 
Science,  and  Transportation,  regarding  Preliminary 
scoring  of  the  "Debt  Collection  Improvement  Act  of 
1996,"  Chapter  2  of  a  proposed  amendment  to  H.R. 
3019).  As  explained  by  cognizant  staff,  CBO  tiased 
its  estimates  on  the  understanding  that  Education 
would  use  fully  these  DQA  toots,  including 
garnishment,  to  collect  defaulted  student  loans. 

'  Hearing  on  Federal  DelM  Collection  Practices 
before  the  Subcommittee  on  Government 
Management,  Information  and  Technology  of  the 
Committee  on  Government  Reform  and  Oversight, 
lOSth  Cong.,  1st  Sess.,  Nov.  12. 1997.  at  90,  91. 

*  General  Accounting  Office:  Debt  Collection 
Improvement  Act  of  1996:  Status  of  Selected 
Agencies'  Implementation  of  Administrative  Wage 
Garnishment  (GAO-02-313). 


provisions  of  the  statute  itself,  generally 
conformed  to  those  regulations.  Because  the 
DCIA  garnishment  provision  mirrors  HEA 
section  488A,  the  Department's  reasons  for 
interpreting  and  implementing  several  DCIA 
provisions  apply  with  equal  force  to  identical 
terms  of  HEA  section  488A,  which  the 
Department  has  authority  to  interpret.  That 
reasoning  therefore  helps  clarify  the  intent  of 
identical  language  found  in  both  statutes. 
Discussion  of  the  HEA  in  the  explanation  for 
this  rule  did  not  suggest  that  the  Department 
considered  student  loan  guarantors  to  be 
authorized  to  collect  under  the  DCIA 
authority. 
Changes:  None. 

Computation  of  Time  and  System  Changes 
(§34.3) 

Comment:  A  commenter  objects  that 
adopting  definitions  of  "day"  and  "business 
day"  may  require  modification  of  current 
systems  for  mailings.  As  an  example,  the 
commenter  stated  that  the  garnishment  order 
cannot  be  issued  until  30  days  after  the  date 
of  the  notice,  and  the  proposed  rule  provides 
that  if  the  last  day  of  a  period  is  a  Saturday, 
Sunday,  or  Federal  holiday,  the  period  runs 
to  the  next  business  day.  Thus,  the  rule 
would  be  violated  if  a  contractor  were  to  mail 
a  garnishment  order  exactly  30  days  after  the 
date  of  the  notice,  if  that  30th  day  fell  on  a 
Saturday  or  Sunday. 

Discussion:  These  rules  adopt  verbatim  the 
definitions  and  approach  adopted  by 
Treasury  in  its  rule,  which  mirror  rules 
almost  invariably  applied  in  litigation.  The 
only  act  we  take  under  this  rule  within  a 
specified  number  of  days  after  an  event  or 
deadline  is  the  issuance  of  the  garnishment 
order:  §34.4  states  that  we  provide  notice  of 
the  proposed  garnishment  "at  least"  30  days 
before  we  begin  garnishment,  and 
§  34.18(a)(1)  provides  that  we  issue  a 
garnishment  order  "within  30  days  after  the 
deadline  for  timely  requesting  a  hearing"  or 
"within  30  days  after  a  decision."  The 
Department  is  responsible  for  ensuring  that 
its  garnishment  activities,  and  the  actions  of 
contractors  as  needed  to  support  those 
activities,  conform  to  this  rule.  We  therefore 
see  no  basis  for  the  complaint  that  the  rule 
would  require  modification  of  systems  used 
to  create  and  mail  the  notices  and  orders 
Educatiop  now  uses  in  its  garnishment 
process. 

Changes:  None. 

Rights  in  Connection  With  Garnishment 
(§34.6) 

Comment:  A  commenter  objected  that  the 
regulations  do  not  articulate  specific  defenses 
that  may  be  available  to  the  debtor  as 
grounds  for  objection  to  the  proposed 
garnishment,  and  urged  that  the  rule  should 
mandate  use  of  a  form  request  for  hearing  of 
the  kind  now  used  by  the  Department  for 
garnishment  action  to  collect  student  loans. 

Discussion:  The  Department  has  used,  and 
will  continue  to  use  for  collection  of  student 
loan  debts,  a  form  Request  for  Hearing  that 
lists  potentially  available  grounds  for 
objection.  Because  this  regulation  applies  to 
garnishment  to  collect  any  debts  held  by  the 
Department,  the  Department  did  not  consider 
it  necessary  to  adopt  any  specific  provisions 


applicable  only  to  some  debts.  The 
Department  has  no  intention  to  change  this 
procedure  for  student  loans.  However, 
,  neither  the  statute,  Treasury  regulations,  nor 
due  process  requires  use  of  a  notice  that  lists 
potentially  available  defenses.  There  is  no 
need  to  include  in  these  regulations 
provisions  that  would  imply  that  such  a  duty 
exists. 

Changes:  None. 

Comment:  A  commenter  urged  that  the 
regulations  should  specifically  require  the 
Department  to  give  notice  that  a  debtor  may 
object  to  garnishment  on  the  ground  that  the 
debtor  was  recently  reemployed  after 
involuntary  separation. 

Discussion:  "The  Department  agrees  that 
debtors  may  not  be  aware  that  they  may 
object  on  the  grounds  that  the  debtor  has 
been  recently  been  reemployed  after 
involuntary  separation  from  employment. 
The  notice  and  the  request  for  hearing  now 
used  by  the  Department  for  HEA  garnishment 
explain  this  option.  Because  this  objection 
applies  regardless  of  the  nature  of  the  debt 
to  be  collected,  the  Department  agrees  that 
the  regulations  should  commit  to  providing 
express  notice  of  this  option. 

Changes:  The  regulations  are  modified  in 
§34.6  to  provide  that  the  pre-gamishment 
notice  includes  an  explanatipn  of  the 
availability  of  objection  on  the  grounds  of 
recent  reemployment  after  involuntary 
separation. 

Comment:  A  commenter  urged  that  the 
regulations  should  specifically  require  notice 
to  the  debtor  that  limits  on  withholding 
imposed  by  15  U.S.C.  1671  et  seq.  may 
preclude  actual  withholding  of  pay. 

Discussion:  Neither  the  Department,  nor 
any  other  garnishing  creditor,  can  reliably 
determine  whether,  and  for  what  period,  15 
U.S.C.  1673  may  bar  an  employer  from 
honoring  a  particular  garnishment  order. 
That  statute  imposes  the  duty  on  the 
employer  to  honor  its  limits,  because  only 
the  employer  actually  knows  both  the 
amount  of  the  debtor's  disposable  pay  and 
the  nimnber,  amount,  relative  priority,  and 
duration  of  all  withholding  orders  that  may 
affect  the  debtor.  The  court  or  administrative 
body  that  issues  a  garnishment  order  meets 
its  duty  under  15  U.S.C.  1673(c)  by  stating  in 
the  garnishment  order  that  the  employer 
must  pay  no  more  than  the  amount  permitted 
by  that  statute.  Standard  Form  32gB.  the 
garnishment  order  prescribed  for  Federal 
agencies  by  Treasury,  thus  directs  the 
employer  to  pay  the  lesser  of  the  amount 
permitted  under  15  U.S.C.  1673  or  the 
amount  determined  by  the  agency  (either  15 
percent  of  disposable  pay  or  a  lesser  amount). 

Therefore,  these  regulations,  consistent 
with  Treasury  regulations,  do  not  recognize 
as  a  valid  defense  to  a  garnishment  action  a 
contention  by  the  debtor  that  the  prop>osed 
withholding  order,  if  honored  by  the 
employer,  would  result  in  withholding 
amounts  greater  than  those  permitted  by  15 
U.S.C.  1673.  Because  this  statute  provides  no 
defense  to  the  debtor  in  a  proceeding  under 
this  part,  it  does  not  affect  the  debtor's  ability 
to  respond  in  a  meaningful  manner  in  the 
proposed  garnishment.  We  note  that  neither 
15  U.S.C.  1671  et  seq.,  the  garnishment 
statutes  themselves  (HEA  section  488A  or  31 
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U.S.C.  3720D),  nor  Treasury  regulations 
require  the  creditor  who  intends  to  garnish 
to  include  in  the  notice  or  complaint 
initiating  collection  action  an  explanation  of 
the  effect  of  15  U.S.C.  1673.  There  appears 
to  be  little  value  in  including  an  explanation 
of  this  statute  in  the  notice,  which  is 
intended  to  explain  the  debtor's  rights  in  the 
garnishment  proceeding. 

Changes:  None. 

Comment:  A  commenter  stated  that  the 
regulations  lacked  language  to  mirror  the 
assurance  in  the  preamble  that  the 
Department  provides  hearings  even  if  the 
request  for  a  hearing  is  not  made  timely,  and 
that  the  regulations  should  include  this 
assurance. 

Discussion:  Section  34.8  requires  the 
debtor  to  make  any  request  for  a  hearing  in 
writing,  regardless  of  the  type  of  hearing 
sought.  Section  34.11(c)(1)  expressly  states 
that  we  provide  a  hearing  even  if  that  written 
request  for  a  hearing  is  untimely.  That 
provision  contains  the  assurance  that  the 
commenter  describes,  and  no  additional 
language  is  needed  to  ensure  that  right. 

Changes:  None. 

Comment:  A  commenter  stated  that 
regulations  should  require  that  the 
Department  make  available  for  inspection  by 
the  debtor  prior  to  the  hearing  any  evidence 
on  which  the  Department  intends  to  rely  to 
establish  the  existence  and  amount  of  the 
debt. 

Discussion:  The  proposed  rule,  in  §§  34.5 
and  34.6(a),  stated  that  the  Department 
would  explain  in  the  pre-gamishment  notice 
that  the  debtor  may  inspect  and  copy  records 
regarding  the  debt,  and  in  §  34.14(a)(2) 
further  provided  that  the  Department  would, 
on  request,  make  available  to  the  debtor,  as 
part  of  the  hearing  process,  the  evidence 
which  we  believe  establishes  the  existence 
and  amount  of  the  debt.  These  provisions 
ensure  that  the  debtor  has  an  opportunity  to 
examine  the  evidence  on  which  the 
Department's  claim  rests,  in  a  timely  manner, 
that  permits  the  debtor  effectively  to  respond 
with  evidence  and  argument  before  a 
decision  is  issued.  No  change  is  needed. 

Changes:  None. 

Conditions  for  an  Oral  Hearing  (§  34.9) 

Comment:  A  commenter  objected  to  the 
requirement  that  the  objecting  debtor  who 
seeks  an  oral  hearing  must  state-reasons  why 
the  objection  cannot  be  satisfactorily 
reviewed  based  on  the  records,  including  any 
material  provided  by  the  debtor.  The 
commenter  objected  that  this  requirement 
places  an  unfair  burden  on  borrowers,  many 
of  whom  may  be  tow-income  or 
unsophisticated. 

Discussion:  By  requiring  the  debtor  to 
show  that  an  oral  hearing  is  actually  needed 
to  resolve  the  disputed  facts,  the  regulations 
adopt  the  same  approach  used  in  judicial 
proceedings,  the  paradigm  of  due  process. 
Courts  routinely  dispose  of  defenses — 
including  those  rai.sed  by  pro  se  or 
unsophisticated  defendants — through 
summary  judgment  rulings,  and  that 
disposition  meets  constitutional  due  process 
standards.  The  Department  has  limited 
resources  available  to  conduct  oral  hearings: 
published  statistics  show  that  the 


Department  received  approximately  9000 
requests  for  hearings  in  its  HEA  garnishment 
actions  in  FY  2000.  General  Accounting 
Office:  Debt  Collection  Improvement  Act  of 
1996:  Status  of  Selected  Agencies' 
Implementation  of  Administrative  Wage 
Garnishment  (GAO-02-313)  p.  16. 
Limitations  on  resources  do  not  warrant 
curtailing  the  rights  of  debtors,  but  do 
militate  in  favor  of  the  Department,  like 
Federal  courts  exercising  summary'  judgment 
authority,  avoiding  unnecessary  hearings. 

Consistent  with  Treasury  regulations 
applicable  to  offset  proceedings.  31  CFR 
901.3(e),  and  to  DCIA  garnishment  actions, 
31  CFR  285.11(e).  the  Department  in  these 
regulations  simply  requires  the  debtor  who 
seeks  an  oral  hearing  to  show  a  good  reason 
why  we  cannot  resolve  the  disputed  issues 
by  reviewing  the  debt  records.  This  is  a 
common-sense  standard  that  we  have 
generously  applied  for  years  in  Federal  offset 
proceedings.  The  Department  sees  no  readily 
articulated  and  sensible  lesser  standard,  and 
no  reason  to  commit  in  these  regulations  to 
provide  an  oral  hearing  on  request  regardless 
of  the  nature  of  the  objection  or  ^he  kind  of 
evidence  available. 

Proposed  §  34.10(a)  stated  that  a  paper 
hearing  would  be  held  upon  request,  but 
inadvertently  omitted  the  word  "or"  before 
stating  that  paper  hearings  would  be 
provided  if  we  conclude  that  we  can  resolve 
the  issues  raised  by  an  objection  without  an 
oral  hearing. 

Changes:  Section  34.10(a)  of  the  proposed 
rule  is  revised  to  state  that  we  provide  a 
paper  hearing  upon  request  by  the  debtor  or 
if  an  oral  hearing  was  requested  but  we 
determine  that  we  can  resolve  the  issues 
raised  by  the  objection  through  a  review  of 
the  written  record  regarding  the  debt. 

Comment:  A  commenter  urged  that,  for  in- 
person  or  telephone  hearings,  the  regulations 
be  revised  to  state  that  the  Department  must 
send  a  copy  of  the  hearing  file  to  the  debtor 
prior  to  the  hearing. 

D/scussj'on:  The  Department  has  used,  and 
will  continue  to  use,  a  pre-gamishment 
notice  that  encourages  the  debtor  to  request 
copies  of  the  records  that  pertain  to  the  debt 
to  be  collected  by  garnishment,  and  to  do  so 
before  the  hearing,  and  indeed  before  the 
submission  of  the  actual  objection  to  the 
proposed  garnishment.  The  proposed  rule  in 
§  34.5(c)(1)  provides  that  the  Department 
makes  these  records  available  on  request.  If 
the  debtor  does  not  choose  to  request  and 
review  these  records,  we  see  no  need  to  incur 
the  expense  of  sending  the  records  to  the 
debtor. 

Changes:  None. 

Conduct  of  Hearings  (§34.13) 

Comment:  One  commenter  disagreed  with 
the  statement  in  the  preamble  that 
contractors  cannot  rule  on  debtor  objections. 
The  commenter  considered  the  statement 
that  this  activity  was  an  inherently 
governmental  function  to  imply  that  student 
loan  guarantors  could  not  use  independent 
hearing  officials,  including  administrative 
law  judges  and  other  parties,  whom  they 
retain  by  contract. 

Discussion:  The  Department  intended  no 
inference  that  student  loan  guarantors  could 


not  use  contracts  to  retain  independent 
hearing  officials.  HEA  section  488A  requires 
student  loan  guarantors  to  appoint 
administrative  law  judges  or  to  retain 
independent  hearing  officials,  not  under  the 
supervision  or  control  of  the  guarantor,  to 
adjudicate  debtor  objections  to  the  proposed 
garnishment;  that  retainer  agreement  will 
obviously  be  embodied  in  a  contract  with  the 
hearing  official.  As  Treasury  stated  in 
promulgating  controlling  regulations.  Federal 
agencies  "may  not  contract  out  "inherently 
governmental  functions,' .  .  .  jbut] 
contractors  can[  1  assist  agencies"  by  mailing 
notices,  orders  authorized  by  the  agency, 
receiving  documents  from  debtors  and 
employers,  and  arranging  repayment 
agreements  approved  by  the  agency.  63  FR 
25137.  Unlike  these  supporting  functions, 
adjudication  of  debtor  disputes  to  the 
compulsory  taking  of  a  portion  of  their  wages 
by  garnishment  is  an  inherently 
governmental  function.  The  Department 
therefore  cannot  use  contractors  to  decide 
debtor  objections.  The  Department  recognizes 
that  the  HEA  requires  guarantors  to  use 
individuals,  including  administrative  law 
judges,  who  are  independent  of  the  guarantor 
to  perform  this  adjudication  function.  We 
fully  agree  that  guarantors  can  arrange  for 
these  services  by  contracts. 

Changes:  None. 

Comment:  One  commenter  agreed  with  the 
statement  that  only  qualified  employees  of 
the  Depar^ient  may  conduct  hearings,  but 
objected  to  the  statement  that  the  Department 
may  use  contracted  services  to  analyze  debtor 
objections  and  propose  appropriate  findings 
to  those  objections.  The  commenter 
requested  that  the  Department  clarify  that 
any  findings  proposed  by  contractors  are  not 
final,  and  that  Department  hearing  officials 
must  exercise  independent  judgment  and 
provide  independent  rationales  for  decisions. 
The  commenter  further  urged  that  the 
regulations  bar  use  of  employees  of  collection 
agencies  or  other  agencies  collecting  debts  on 
behalf  of  the  Department  to  analyze 
objections.  The  commenter  urged  that 
contractors  receive  specific  training  on 
i)orrower  defenses  and  other  critical  hearing 
procedures. 

Discussion:  The  Department  agrees  w  ith 
the  commenter  that  Department  contractors 
cannot  conduct  hearings  or  rule  on  objections 
to  garnishment,  because  those  are  inherently 
governmental  functions.  As  discussed  earlier, 
HEA  section  488A  expressly  requires 
guarantors  to  use  independent  hearing 
officials  not  under  the  control  of  the 
guarantor  to  judge  debtor  objections  to 
gatnishment.  In  contrast,  both  HEA  section 
488A  and  31  U.S.C.  3720D  direct  the 
Department  itself  to  provide  a  hearing  and 
decide  debtor  objections.  The  Department 
cannot,  therefore,  delegate  this  duty  to  a 
contractor.  This  does  not,  however,  preclude 
use  of  contractors  to  analyze  debtor 
objections  and  propose  resolutions  on  those 
objections. 

Department  officials  must  therefore 
consider  the  objections  raised  by  each  debtor, 
and  must  issue  a  decision  on  those 
objections.  Unless  and  until  a  Department 
official  makes  findings  and  issues  a  decision, 
there  is  no  mling  on  a  debtor's  objections. 
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The  Department  agrees  that  contractors  used 
to  prepare  recommendations  should  be 
trained  lo  properly  analyze  debtor  objections. 
However,  because  contractor  analyses  of 
those  objections  are  clearly  no  more  than 
recommendations  lo  Department  staff  and 
have  no  binding  effect  whatever  on  the 
debtor,  we  see  no  need  to  include  language 
in  the  regulations  to  characterize  contractor 
analyses. 

Debtors  have  the  right,  under  these 
regulations,  to  avoid  garnishment  by  entering 
a  voluntary  repayment  agreement.  The 
Department  uses  its  collection  contractors  to 
negotiate  repayment  terms  with  those  debtors 
sent  notice  of  garnishment  who  wish  to  repay 
voluntarily.  Collection  contractors  have  a 
Hnancial  interest  in  recovery,  whether  by 
garnishment  or  by  voluntary  payment,  and 
the  Department  does  not  use  them  to  prepare 
recommended  analysis  for  a  hearing  on  any 
objection,  including  hardship  objections. 
These  regulations  ensure  a  hearing  by  a 
designated  Department  official  for  any  debtor 
who  does  not  agree  to  repay  voluntarily  and 
has  requested  a  hearing. 

Changes:  None. 

Comment:  A  commenler  opined  that  the 
regulations  should  adopt  guidelines  and 
training  proce^iures  for  any  E)epartment  staff 
designated  to  conduct  hearings  of  debtor 
objections.  The  commenter  urged  that  the 
regulations  should  require  the  Department  to 
provide  debtors  a  list  of  hearing  officials 
available  for  review  of  their  objections  so  that 
they  may  object  to  those  they  consider 
unqualiHed  or  biased. 

Discussion:  Any  decision  issued  by  the 
Department  on  debtor  objections  to 
garnishment  is  subject  to  judicial  review 
under  Administrative^^ocedure  Act  (APA). 
The  Department  has  a  strong  interest  in 
seeing  that  Department  staff  who  conduct 
hearings  do  so  in  conformance  with 
applicable  substantive  and  procedural  law. 
Therefore,  the  Department  sees  little  value  in 
adding  generalized  language  to  this  part  that 
would  purport  to  govern  its  own  internal 
training  procedures. 

The  commenter  points  to  no  administrative 
or  judicial  tribunal  that  allows  debtors  to 
select  the  individual  to  hear  their  cases,  and 
shows  no  good  reason  to  adopt  that  course 
in  this  part.  The  commenter  urged  that  this 
would  permit  a  debtor  to  reject  a  particular 
individual  who  the  debtor  considers  biased 
against  the  debtor.  A  debtor  who  objects  to 
a  hearing  official  as  biased,  can  object  as  part 
of  the  hearing  process  to  that  individual 
serving  as  hearing  official.^  Hearings  under 
this  part  are  not  subject  to  5  U.S.C.  556, 
which  requires  the  agency  to  consider  and 
include  in  the  administrative  record  its 
ruling  on  any  objection  to  a  proposed  hearing 
official.  However,  the  Department  must  meet 
that  test,  becau.se  it  must  consider  and  rule 
on  any  objection  raised  by  the  debtor, 
including  an  objection  that  the  hearing 


'Grounds  for  disqualification  in  proceedings 
under  this  part  would  include  those  applicable  lo 
Federal  court  proceedings:  as  pertinent  here. 
Federal  law  requires  disqualification  of  a  judge  in 
a  Federal  court  proceeding  who  has  personal  bias 
or  prejudice  concerning  a  party,  or  personal 
knowledge  of  disputed  evidentiary  facts.  28  U.S.C. 
455(bKl). 


official  is  biased.  That  determination,  and 
any  claim  that  a  decision  was  the  result  of 
bias  by  the  hearing  official,  may  be  tested  on 
judicial  review. 

No  Department  hearing  official  benefits 
financially  from  the  outcome  of  a  hearing, 
and  PWeral  ethics  rules  prohibit  a  hearing 
official  from  participating  in  a  matter  in 
which  the  individual  has  a  financial  interest. 
5  CFR  2635.402(a).  The  Department  therefore 
sees  no  need  to  add  provisions  to  these 
regulations  offering  debtors  a  choice  of 
hearing  officials  as  a  remedy  for  speculation 
that  some  Department  official  may  harbor 
bias  against  a  particular  debtor. 

Changes:  None. 

Content  of  Decision;  Basis  of  Decision  on 
Evidence  Considered  at  Hearing  (§34.17) 

Comment:  A  commenter  stated  that 
regulations  should  require  that  hearing 
decisions  be  based  only  on  evidence 
presented  at  the  hearing  and  should  clearly 
state  the  grounds  for  denial  of  an  objection. 

Discussion.  Section  34.17  of  the  proposed 
rule  provided  that  the  decision  would 
include  the  hearing  official's  conclusions  and 
reasoning  for  each  objection  presented.  We 
agree  that  the  decision  must  rest  on  evidence 
presented  in  the  hearing,  but  that  hearing 
process  is  informal  and  may  extend  beyond 
the  actual  oral  hearing.  The  regulations  do 
not  bar  debtors  from  presenting  in  oral 
hearings  objections  not  raised  in  the  request 
for  hearing,  and  do  not  require  debtors  who 
seek  oral  hearings  to  disclose  all  the  evidence 
on  which  they  will  rely  to  support  an 
objection.  Because  new  objections  and 
evidence  first  presented  by  the  debtor  during 
an  oral  hearing  may  require  the  Department 
to  obtain  further  evidence  in  order  to 
evaluate,  the  hearing  official  may  leave  the 
record  open  both  for  the  Department  and  for 
the  debtor.  We  may  need  to  obtain  additional 
evidence  to  respond  to  objections  and 
evidence  submitted  by  a  debtor  in  either  an 
oral  or  paper  hearing. 

To  ensure  that  evidence  we  may  obtain 
after  the  notice  is  sent  is  fairly  considered  in 
the  hearing  process,  the  debtor  must  have  an 
opportunity  to  examine  and  respond  to  that 
evidence  before  the  hearing  official  makes  his 
or  her  decision.  Therefore,  if  we  intend  to 
consider  evidence  that  was  not  included  in 
our  records  of  the  debt  that  were  available  for 
inspection  prior  to  the  hearing,  the  hearing 
official  will  consider  that  evidence  only  after 
we  notify  the  debtor,  make  that  evidence 
available  to  the  debtor,  and  provide  a 
reasonable  period  for  rebuttal  evidence  and 
argument  by  the  debtor. 

The  proposed  regulations  did  not  address 
the  situation  in  which  the  debtor  learns  after 
filing  the  request  for  hearing  that  specific 
relevant  evidence  is  available,  and  wishes  to 
submit  that  evidence  and  have  it  considered 
in  the  proceeding.  We  believe  that  the  debtor 
should  have  the  opportunity  to  do  so.  if  that 
evidence  can  be  promptly  acquired  and 
produced.  To  ensure  that  this  opportunity 
does  not  unduly  delay  completion  of  the 
hearing  and  issuance  of  the  decision,  it  is 
reasonable  to  expect  the  debtor  to  make  a 
spe<:ific  request  that  the  record  be  held  open 
for  consideration  of  such  evidence,  and  to 
describe  in  that  request  what  the  evidence  is. 
and  why  it  is  relevant. 


The  proposed  regulations  did  not  address 
situations  in  which  a  debtor  requests  access 
to  records,  and  then  seeks  to  submit  evidence 
and  objection  based  on  a  review  of  our 
records  of  the  debt,  or  seeks — but  is  denied — 
an  oral  hearing  at  which  he  or  she  would 
offer  evidence  and  objections.  Department 
regulations  for  the  Treasury  Offset  Program 
assure  a  debtor  who  seeks  access  to 
Department  debt  records  with  reasonable 
diligence — within  20  days  of  the  date  of  the 
notice  of  proposed  offset — an  extended 
deadline  for  presenting  evidence  and 
argument  opposing  the  offset.  34  CFR 
30.33(d).  A  similar  assurance  is  appropriate 
in  these  proceedings.  Finally,  the  regulations 
can  clarify  that  a  debtor  who  intended  to 
present  evidence  and  objection  at  an  oral 
hearing  should  have  an  opportunity  to 
submit  both  in  written  form  if  that  request  for 
an  oral  hearing  is  denied. 

The  time  provided  for  submission  of 
evidence  and  objections  not  included  in  the 
request  for  hearing  may  vary  depending  on 
the  situation.  We  believe  that  this  period 
should  ordinarily  be  at  least  seven  business 
days,  but  could  in  particular  circumstances 
be  shorter,  or,  as  resources  may  permit, 
longer.  In  any  event,  the  particular  deadline 
applicable  in  each  situation  should  be 
communicated  to  the  debtor. 

Changes:  Section  34.17  is  modiHed  to 
provide  that  the  decision  rests  on  evidence 
in  the  hearing  record,  and  includes  a 
description  of  the  evidence  considered  in 
making  that  decision.  Section  34.13  is 
modified  to  add  a  new  paragraph  (d)  to  state 
the  instances  in  which  the  hearing  official 
will  accept  evidence  and  argument  not 
included  in  the  request  for  hearing  or 
presented  during  an  oral  hearing.  Section 
34.13(d)(4)(i)  provides  that  if  the  debtor 
requests  access  to  records  within  20  days  of 
the  date  of  the  notice,  the  debtor  may  submit 
evidence  and  objection  for  a  limited  time 
after  we  provide  the  requested  records. 
Section  34.13(d)(4)(ii)  and  (c)  provide  that  if 
we  obtain  and  intend  to  have  considered  in 
the  hearing  process  evidence  that  was  not 
included  in  the  records  that  were  available 
for  inspection  by  the  debtor  when  notice  was 
sent,  we  first  notify  the  debtor  regarding  the 
new  evidence,  make  this  evidence  available 
to  the  debtor,  and  provide  a  reasonable 
period  for  rebuttal  evidence  and  argument. 
Section  34.13(d)(4)(iii)  provides  for  a  brief 
extension  of  time,  upon  request,  for  a  debtor 
to  submit  specifically-identified  evidence  not 
previously  presented,  and  to  raise  an 
objection  based  on  that  evidence.  Section 
34.13(d)(4)(iv)  provides  an  opportunity  to 
submit  evidence  and  argument  after  a  request 
for  an  oral  hearing  is  denied- 

■Comment:  A  commenter  urged  that  the 
regulations  require  that  information  about 
reconsideration  and  appeal  rights  be 
included  in  the  decision,  and  that  this 
information  be  displayed  in  the  decision  in 
large  bold  letters. 

Discussion:  The  regulations  now  slate  that  ' 
the  garnishment  hearing  decision  is  final 
agency  action  for  purposes  of  the  judicial 
review  under  the  APA.  We  have  no 
administrative  appeal  procedures  for 
garnishment  decisions,  and  therefore  no 
administrative  appeal  rights  to  explain  in  the 
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decision.  We  currently  state  in  a  garnishment 
decision  that  the  debtor  may  contest  the 
ruling  by  filing  suit  in  Federal  district  court 
and  we  expect  to  continue  to  do  so.  These 
regulations  do  create  reconsideration  rights, 
and  we  agree  that  the  decision  offers  a  useful 
vehicle  for  presenting  those  rights  to  the 
debtor. 

Changes:  Section  34.17(a)  is  modified  to 
provide  that  the  decision  includes  an 
explanation  of  reconsideration  rights 
available  lo  the  debtor. 

Comment:  A  commenter  believed  that  we 
should  state  that  the  position  taken  in  the 
proposed  rule  regarding  the  effect  of  a  failure 
to  issue  a  decision  within  60  days  of  an 
untimely  request  for  a  hearing  applies  as  well 
to  garnishment  action  by  guarantors  under 
the  HEA. 

Discussion:  We  stated  in  the  preamble  that 
the  statutory  requirement  that  a  hearing 
decision  be  issued  within  60  days  of  the 
debtor's  request  does  no  more  than  require 
the  garnishing  party  to  suspend  any 
outstanding  garnishment  order  if  a  hearing 
decision  is  not  issued  within  60  days  of  the 
debtor's  request,  but  does  not  bar  resumption 
of  garnishment,  or,  if  an  order  has  not  been 
issued,  issuance  of  the  order,  after  an  adverse 
hearillg  decision  is  issued.  As  explained 
there,  this  conclusion  follows  from  well- 
established  case  law  addressing  the  effect  of 
statutory  deadlines  on  agency  action.  United 
States  V.  lames  Daniel  Good  Real  Property, 
510  U.S.  43,  63  (1993);  United  States  v. 
Montalvo-Murilh.  495  U.S.  711  (1990)j  Brock 
v.  Pierce  County.  476  U.S.  253  (1986). 
Pursuant  to  the  principle  articulated  in  these 
rulings,  failure  by  a  guarantor  to  meet  the 
HEA  60-day  decision  requirement,  like  a 
failure  to  meet  the  same  duty  under  the  DCIA 
addressed  in  these  rules,  does  no  more  than 
suspend  the  garnishor's  right  to  issue  or 
continue  in  effect  an  existing  garnishment 
order. 

Changes:  None 

Financial  Hardship;  Reconsideration 
(§§34.24,34.25) 

Comment:  A  commenter  stated  that 
provisions  regarding  the  right  to  claim 
financial  hardship  were  inconsistent  and 
should  be  clarified  to  allow  the  debtor  to 
raise  hardship  at  any  time. 

Discussion:  The  regulations  provide  that 
the  debtor  may  object  lo  garnishment  on 
financial  hardship  grounds  at  any  time,  but 
that  the  Department  in  general  commits  to 
provide  a  hearing  on  a  hardship  objection  no 
earlier  than  six  months  after  we  issue  a 
garnishment  order.  The  Department 
recognizes  that  in  some  instances,  financial 
circumstances  may  change  substantially 
within  a  relatively  short  time,  so  that  a  debtor 
not  faced  with  hardship  at  the  time  of  the 
notice  or  hearing  may  suffer  financial 
setbacks  before  six  months  of  garnishment 
have  been  completed.  The  regulations 
therefore  provide  that  the  Department  will 
consider  a  hardship  objection  raised  within 
that  six-month  period  if  in  the  judgment  of 
the  Department,  the  debtor  shows  in  the 
request  for  review  that  his  or  her  financial 
circumstances  have  substantially  worsened 
after  the  notice  of  proposed  garnishment  on 
account  of  an  event  such  as  disability, 
divorce,  or  catastrophic  illness. 


Section  34.7  of  the  proposed  regulations 
stated  that  we  provided  no  hearing  regarding 
objection  to  the  rate  or  amount  of 
withholding  on  a  new  garnishment  action  if. 
within  the  past  12  months,  we  had  begun 
garnishment  proceedings  and  determined  in 
those  proceedings  an  appropriate 
withholding  amount,  either  by  decision  or  by 
terms  of  voluntary  agreement.  This  section 
applies  to  those  circumstances  in  which  we 
start  garnishment  to  collect  a  different  debt 
than  that  which  we  have  already  issued  a 
garnishment  order,  or  we  start  garnishment 
action  to  enforce  a  debt  after  the  debtor 
breached  an  agreement  to  repay  that  debt 
after  we  had  given  notice  of  intent  to  collect 
that  debt  by  garnishment.  In  both  voluntary 
repayment  agreements  and  hardship 
determinations,  the  Department  typically 
states  that  the  determination  is  effective  for 
a  period  of  six  months,  after  which  the  debtor 
must  demonstrate  that  he  or  she  cannot  pay 
more  than  the  installment  amount  agreed  to 
or  the  withholding  rate  determined  to  be 
appropriate.  The  12-month  period  in    * 
proposed  §  34.7(b)  would  have  been 
inconsistent  with  this  practice  and  with  the 
general  commitment  in  proposed 
§  34.24(c)(1)  to  consider  a  hardship  objection 
within  six  months  after  the  garnishment  took 
effect. 

Changes.  Section  34.7(b)  is  revised  first  to 
state  that  a  hearing  is  available  to  contest  the 
amount  or  rate  of  a  proposed  garnishment 
only  if  the  rate  or  amount  there  proposed 
exceeds  the  rate  or  amount  we  had  agreed  to 
within  the  preceding  six  months  in  an 
agreement  resolving  a  prior  garnishment 
proposal.  Second,  the  same  provision  is 
revised  to  remove  the  restriction'of  hardship 
objection  where^a  hearing  decision  within 
the  preceding  12  months  had  set  the 
withholding  rate  or  amount. 

Comment:  A  commenter  objected  that  the 
grounds  for  hardship  should  not  be 
compared  to  the  grounds  for  undue  hardship 
discharge  of  student  loans  in  bankruptcy. 
The  commenter  disagrees  that  the  case  law 
interpreting  the  undue  hardship  requirement 
provides  useful  guidance,  because  a  hardship 
determination  under  this  rule  is  binding  for 
six  months,  while  a  bankruptcy  hardship 
determination  in  bankruptcy  is  permanent 
and  takes  into  account  the  expected  long- 
term  financial  difficulties  of  the  debtor. 

Discussion:  The  commenter  suggests  that 
the  degree  of  financial  hardship  that  merits 
a  financial  hardship  under  this  rule  differs 
from,  and  is  less  than,  the  kind  of  financial 
hardship  needed  to  support  a  claim  of  undue 
hardship  in  bankruptcy.  The  observation  is 
accurate,  because  these  regulations  measure 
hardship  using  the  national  standards,  which 
compare  the  debtors  expenses  to  the  average 
amounts  incurred  by  families  of  similar  size 
and  income,  while  bankruptcy  hardship 
analysis  compares  the  debtors  expenses  to 
those  needed  to  maintain  what  case  law 
refers  to  as  a  "minimal  standard  of  living." 
Brunnerv.  N.Y.  Higher Educ.  Serv.  Corp., 
8»1  F.2d  395,  396  (2nd  Cir.  1987).  The 
amounts  spent  for  living  expenses  by  peers 
of  the  debtor  will  in  many  instances 


significantly  exceed  those  justifiable  for  a 
minimal  standard  of  living.'' 

Under  these  regulations,  the  debtor  bears 
the  burden  of  proving  the  necessity  of  any 
amounts  claimed  in  excess  of  the  average 
amounts  spent  by  his  or  her  peers.  The 
debtor  may  contend  that  above-average 
expenses  are  needed  for  housing  costs, 
retirement  savings,  tuition  for  private 
schools,  charitable  contributions,  vehicles, 
utilities,  and  telephone  charges  which  the 
debtor  now  incurs.  Bankruptcy  courts 
routinely  address  these  claims  in  evaluating 
undue  hardship  claims;  that  case  law  can    . 
provide  guidance  in  considering  whether  a 
debtor  carries  his  or  her  burden  under  these 
regulations  of  proving  that  above-average 
expenses  are  necessary. 
C/ionges;  None. 

Comment:  A  commenter  urged  that  the 
Department  include  with  the  notice  of 
proposed  garnishment  a  separate  form  for 
debtors  to  use  to  claim  financial  hardship.  ■ 
which  would  explain  the  grounds  for  a 
hardship  claim  and  how  to  obtain  a  hearing 
on  the  objection. 

Discussion:  The  notice  currently  used  by 
the  Department,  and  that  which  the 
Department  intends  to  use  for  garnishment 
under  these  regulations,  explains  the  debtor's 
right  to  contest  the  proposed  garnishment  on 
both  substantive  and  hardship  grounds.  The 
Department  may  modify  the  format  of  the 
notice  as  experience  demonstrates  that 
particular  changes  are  useful. 

The  Department  currently  sends  financial 
statement  forms  to  those  debtors  who  state  on 
their  request  for  hearing  that  they  intend  to 
object  Ml  hardship  grounds.  The 
overwhelming  majority  of  objections  to 
proposed  garnishments  that  the  Department 
now  receives  are  based  on  financial  hardship. 
The  Department  agrees  that  a  self- 
explanatory  form  has  proven  very  useful  to 
encourage  debtors  lo  present  their  financial 
circumstances  in  a  wqy  that  makes  analysis 
of  the  objection  by  the  Department  easier,  but 
sees  no  reason  to  commit  at  this  point  in 
regulations  to  a  particular  form,  or  to  a 
particular  method  of  providing  that  form  to 
debtors. 

Changes:  None. 

Comment:  A  commenter  asked  that  we 
state  that  positions  taken  in  the  proposed 
rule  regarding  the  burden  of  proof  of 
hardship  and  the  need  to  present  that  claim 
by  completing  a  financial  statement 
disclosing  the  income  and  assets  available  to 
meet  the  needs  of  the  debtor  and  his  or  her 
family,  apply  to  garnishment  proceedings  by 
guaranty  agencies  under  HEA  section  488A. 
Discussion.  Because  the  debtor  alone  has 
evidence  needed  to  prove  financial  hardship, 
we  believe  that  financial  hardship  is  like  an 
affirmative  defense  to  a  claim,  such  as 
repayment.  As  a  matter  of  common  sense  and 
common  law,  the  person  who  claims  an 
affirmative  defense  bears  the  burden  of 
proving  that  defense  by  a  preponderance  of 
the  credible  evidence.  We  provide  a  financial 
statement  form  for  debtors  who  claim 
hardship  to  complete,  and  we  intend  to 


'The  flrun/iertest  includes  two  other  steps  not 
relevant  to  hardship  claims  in  garnishment 
proc:eedings. 
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continue  to  do  so.  The  rule  itself  does  not  bar 
gonsideration  of  evidence  presented  in  other 
forms. 

Fair  consideration  of  hardship  claims 
depends  on  full  and  accurate  disclosure  of 
the  income  and  assets  available  to  meet  the 
needs  of  the  debtor  and  his  or  her  family. 
Hearing  officials  should  reject  as 
unsupported  those  hardship  claims  by 
debtors  who  fail  to  disclose  completely  and — 
for  written  records  hearings — in  a  form  that 
bears  some  indicia  of  trustworthiness,  such 
as  a  statement  or  affirmation  that  the 
disclosure  is  made  under  penalty  of  perjury. 

Independent  hearing  officials  conducting 
hearings  under  HEA  section  488A  must  rule 
in  accoi dance  with  applicable  law,  including 
Department  program  regulations. 

FFELP  regulations  do  not  contain  any 
provision  that  expressly  allocates  the  burden 
of  proof  of  financial  hardship.  Section 
34.21(d)  does  not  bind  either  debtors  whose 
loans  are  collected  by  guarantors,  or  hearing 
officials  used  by  the  guarantors,  but  rests  on 
principles  that  courts  generally  apply  to 
allocating  the  burden  of  proof  between 
litigants.  Those  principles,  as  well  as 
common  sense,  should  persuade  FFELP 
hearing  officials  to  place  on  the  debtor  the 
burden  of  proof  and  persuasion  of  a  hardship 
claim. 

As  noted  above,  §  34.21  does  not  require 
the  debtor  to  use  a  particular  financial 
statement  form  to  prove  hardship  in 
garnishment  proceedings  under  these 
regulations;  a  guarantor  may  adopt  a  rule  that 
requires  debtors  to  use  a  particular  form  to 
prove  hardshrip  in  its  garnishment 
proceedings. 

Changes:  None. 

Comment:  A  commenfer  urged  that  we 
state  that  the  National  Standards  adopted  by 
the  Internal  Revenue  Service  (IRS)  also  apply 
to  evaluation  of  hardship  claims  raised  in 
garnishment  proceedings  under  the  HEA. 

Discussion:  As  discussed  in  response  to 
other  comments,  these  rules  apply  only  to 
debtors  subject  to  Department  garnishment 
action  under  the  DCIA,  and  these  regulations 
do  not  bind  debtors  in  garnishment  actions 
under  the  HEA  by  either  the  Department  or 
guarantors.  However,  we  strongly  believe  that 
the  Standards  provide  unique  and  well- 
founded,  empirically-based  benchmarks  of 
amounts  needed  for  basic  living  expenses. 
These  regulations  stipulate  that  amounts 
spent  up  to  these  benchmarks  are  reasonable 
and  necessary,  and  create  an  explicit 
rebuttable  presumption  that  amounts  claimed 
in  excess  of  these  benchmarks  are  not 
necessary. 

Under  both  the  HEA  and  the  DCIA,  as 
discussed  in  response  to  other  comments,  the 
debtor  bears  the  burden  of  proof  and  burden 
of  persuasion  that  particular  expense 


amounts  are  necessary.  In  absence  of  a  FFELP 
regulation  that  expressly  adopts  the     ' 
Standards,  a  hearing  official  could 
conceivably  accept  an  expense  claim  as 
necessary  based  on  the  official's  own 
judgment,  even  though  the  claimed  amount 
exceeded  the  Standards  and  the  debtor 
presented  no  evidence  to  support  the  need 
for  that  amount.  We  strongly  believe  that 
such  a  judgment  would  not  be  well-founded. 
The  Department  believes  that  hearing 
officials  in  HEA  garnishment  proceedings 
should  accept  the  Standards  as  persuasive 
evidence  of  the  amounts  reasonable  and 
necessary,  and  should  require  any  debtor 
who  claims  larger  amounts  are  needed  to 
support  that  contention  by  persuasive 
evidence.  If  debtors  in  HEA  garnishment 
proceedings  are  properly  held  to  their  burden 
of  proof,  there  should  be  little  practical 
difference  between  the  presumption  created 
in  these  regulations  and  the  use  of  the 
Standards  as  reliable  empiric  evidence  of 
reasonableness. 
Changes:  None. 

Amount  Withheld  Under  Garnishment 
Order  (§34.19) 

Comment:  A  commenter  objected  to  the 
proposal  that  the  Department  might  issue 
multiple  garnishment  orders  under  this  rule 
regarding  a  debtor  who  owes  several  debts  to 
the  Department.  The  commenter  believes  that 
neither  the  DCIA  nor  the  HEA  allows 
multiple  garnishment  orders,  and  believes 
that  Congress  intended  to  limit  garnishment 
to  10  percent  of  disposable  pay. 

Discussion:  Treasury  rules  interpret  the 
DCIA  to  allow  a  Federal  agency  that  holds 
several  claims  against  a  debtor  to  issue  more 
than  one  garnishment  order  to  recover  those 
claims.  31  CFR  285.1  l(i)(3)(iii).  However,  the 
comment  is  well  taken  that  the  total  amount 
that  may  be  withheld  pursuant  to  orders 
issued  by  a  single  agency  cannot  exceed  15 
percent  of  the  debtor's  disposable  pay.  31 
CFR  285.1  l(i)(2),(3)(iii). 

Changes:  The  regulations  are  modified  in 
§  34.20(b)  to  state  that  the  aggregate  amount 
that  may  be  withheld  by  an  employer 
pursuant  to  one  or  more  orders  we  issue  may 
not  exceed  15  percent  of  the  debtor's 
disposable  pay. 

Comment:  A  commenter  urged  that  §  34.19 
be  changed  to  state  that  the  amount  required 
to  be  withheld  by  the  employer  be  15  percent 
of  disposable  pay,  rather  than  the  amount 
directed  in  the  garnishment  order.  The 
commenter  believed  this  change  to  be  needed 
to  make  the  employer  and  debtor  both  aware 
of  their  potential  liability  if  they  do  not  enter 
into  voluntary  repayment  of  the  debt.  The 
commenter  also  believed  that  the  change  to 
the  proposed  language  would  help  the 
employer  validate  that  the  amount  demanded 
in  the  order  is  accurate. 


Discussion:  Section  34.19  describes  the 
'  amount  that  the  employer  must  withhold 
pursuant  to  the  gaumishment  order.  That 
order  is  setit  to  the  employer,  not  the  debtor, 
and  therefore  has  no  effect  on  the  debtor's 
ability  to  repay  voluntarily.  The  notice,  on 
the  other  hand,  is  sent  to  the  debtor  and 
warns  of  the  potential  garnishment  of  15 
percent  of  disposable  pay;  the  notice  is 
intended  to  motivate  the  debtor  to  repay 
voluntarily.  If  we  determine  that  withholding 
at  that  rate  would  cause  hardship,  but  that 
withholding  a  smaller  amount  would  not  do 
so,  we  must  order  the  employer  to  withhold 
that  lesser  amount.  HEA  section  488A 
similarly  requires  guarantors,  and  the 
Department  when  garnishing  under  that  HEA 
authority,  to  order  withholding  of  a  lesser 
amount  if  the  debtor  proves  that  withholding 
ten  percent  would  cause  hardship.  In  any 
case,  the  order  must  always  state  clearly  the 
amount  to  be  withheld,  whether  as  a 
percentage  of  disposable  pay  or  as  a  specific 
amount.  The  employer  has  no  standing  to 
scrutinize  or  object  to  a  garnishment  order, 
and  has  no  need  to  be  assured  that  the 
amount  claimed  is  accurate.  That  duty  lies 
with  the  government  or  the  guarantor;  the 
employer  is  entitled  to  rely  on  the  garnishing 
creditor's  representation  that  the  debt  is 
owed,  and  no  change  is  needed  to  facilitate 
a  review  that  the  employer  need  not  conduct. 

Changes:  None. 

Comment:  A  commenter  urged  that  we 
state  that  the  position  taken  in  §  34.24(c)(1) 
of  the  proposed  rule,  that  we  will  consider 
or  reconsider  an  objection  on  hardship 
grounds  only  after  an  order  has  been 
outstanding  for  six  months,  applies  to 
garnishment  action  by  student  loan 
guarantors  under  the  HEA. 

Discussion:  These  regulations  allow  the 
debtor  to  raise  or  renew  a  hardship  claim 
after  an  order  has  been  outstanding  for  six 
months,  but  also  allow  consideration  of  a 
hardship  claim  earlier  if  the  debtor 
demonstrates  substantially  worsened 
financial  circumstances.  34  CFR  34.24(c)(2). 
This  standard  provides  a  reasonable  balance 
between  the  debtor's  interest  in  having 
potentially  changed  circumstances  promptly 
evaluated  and  the  government's  need  for 
finality  for  its  determinations.  This 
regulation  is  a  procedural  rule  binding  only  . 
in  garnishment  proceedings  under  this  part. 
In  the  absence  of  a  comparable  FFELP 
regulation,  however,  whether  and  when  a 
guarantor  provides  for  reconsideration  of  a 
hardship  claim  remains  a  case-by-case 
determination. 

Changes:  None. 
|FR  Doc.  03-3947  Filed  2-18-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  19. 
2003 

ENERGY  DEPARTMENT 

Property  management 
regulations;  puUished  2-19- 
03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Decanotc  acid;  put)(ished  2- 

19-03 
Pelargonic  acid  (nonanic 

acid);  published  2-19-03 

FEDERAL  RESERVE 
SYSTEM 

Intematiortal  banking 
operations  (Regulations  K): 

Interpretation;  publisfied  2- 
19-03 
TREASURY  DEPARTMENT 
Internal  Ravanu*  Sarvic* 

Excise  taxes: 
Structured  settlement 
factonng  transactions;  ' ' 
published  2-19-03 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Administration 
Fishery  conservation  and 
managerrmnt: 

Alaska;  fisheries  of 
Exclusive  EcorKHnic 
Zone — 
Pacific  halibut  and 

sablefish;  comments 

due  by  2-24-03; 

published  1-24-03  [FR 

03-00704) 

Magnuson-Stevens  Act 

provtskxis — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishir>g  capacity 
reduction  program; 
comments  due  by  2-27- 
03;  published  1-28-03 
(FR  03-01908] 

Domestic  fisheries; 
exempted  fishing  permit 
applKatkxis;  conrMnents 
due  by  2-26-03; 
published  2-11-03  [FR 
03-03291] 


ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commisaion 

Natural  gas  companies 
(Natural  Gas  Act): 

Interstate  natural  gas 
facilities;  emergency 
reconstruction,  comments 
due  by  2-27-03;  published 
1-28-03  [FR  03-01698] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  fiazardous; 
national  emission  standards: 
Automobile  and  light-duty 
truck  surface  coating 
operatkxis;  comments  due 
by  2-24-03;  published  1-2- 
03  [FR  02-33144] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01623] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 

Stratospheric  ozone 
protection — 

Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01624) 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  (FR  03-01868) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatmn;  State  plans 
for  designated  facilities  and 
polkjtants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01869]   . 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkKi 
plans;  approval  and 
promulgatkxi;  various 
States: 
Calilomia;  comments  due  by 

2-24-03;  published  1-23- 

03  [FR  03-01362] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  vanous 
Sutes: 


CaHfomia;  comments  due  by 
2-24-03;  published  1-23- 
03  [FR  03-01363] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkMi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Fkxkla;  comments  due  by 
2-2&03;  published  1-27- 
03  [FR  03-01632] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkxi 
"plans;  approval  and 
promulgatkx);  various 
States: 

Fkxkla;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01633] 
Nevada;  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01774] 
South  Dakota;  comments 
due  by  2-26-03;  puMished 
1-27-03  [FR  03-01775) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and  ' 
promulgatkxi;  various 
States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03-01516] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
'  States: 
Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03-01517] 
SoM  wastes: 
Waste  management  system; 
testing  and  monitoring 
activities;  metfiods 
innovatkxi;  comments  due 
by  2-28-03;  published  1- 
16-03  [FR  03-00957] 
Superfund  program: 
Natkxtal  oil  and  hazardous 
substances  contingency 
plan — 

Natkxial  priorities  Hst 
update;  comments  due 
by  2-28-03;  pubHshed 
*  1-29-03  [FR  03-01776] 

Small  Business  Liability 
Relief  and  Brownsfiekte 
Revitalizatkxi  Act; 
innocent  landowners; 
standards  and  practk»s 
for  aN  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  [FR 
03-01630] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 


Small  Business  Liability 
Relief  and  Brownsfields 
Revitalizatkxi  Act; 
innocent  landowners; 
standards  and  practk»s 
for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  [FR 
03-01631) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk^s: 
Wireless  telecommunKatkxis 
servk^s — 
Telephone  numbers 
portability;  wireline 
carriers  obligatkxi; 
comment  request; 
comments  due  by  2-26- 
03;  published  2-13-03 
[FR  03-03136) 
Fladto  stations;  table  of 
assignments: 

Texas;  comments  due  by  2- 
24-03;  published  1-21-03 
[FR  03-01199) 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practk»  and  procedure: 
Filing  procedures,  corporate 
powers,  intematkxial 
banking,  and  management 
offk:ial  intertocks;  technnal 
correctkxts  and 
modifKatkxis;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-31921] 

HOMELAND  SECURITY 
DEPARTMENT 

Classified  natkxial  security 
information  and  access 
regulatkxis;  comments  due 
by  2-26-03;  published  1-27- 
03  [FR  03-01995) 
Federal  or  State  litigatxxi; 
productkxi  or  disctosure  of 
offKial  Informatxxi; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01997) 
Freedom  of  Informatkxi  Act 
and  Privacy  Act; 
implementatkxi;  comments 
due  by  2-26-03;  published 
1-27-03  [FR  03-01996) 
INTERIOR  DEPARTMENT 
Fiah  and  WHdHfa  Service 
Endangered  and  threatened 
species: 
CritKal  habitat 
,         designatkxis— 

Cactus  ferruginous 
pygmy-owl;  Arizona 
distinct  populatkxi 
segment;  comments 
due  by  2-25-03; 
published  11-27-02  [FR 
02-29617] 
Preble's  meadow  jumping 
mouse;  comments  due 
by  2-27X)3;  published 
1-28-03  [FR  03-01803] 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Privacy  Act;  implementation; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01670] 
LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 
Labor-management  standards: 
Labor  organization  annual 
fInarKlal  reports; 
comments  due  by  2-25- 
03;  published  12-27-02 
[FR  02-32445] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
I  Credit  unions: 

Investment  and  deposit 
activities  and  Regulatory 
Flexibility  Program; 
comments  due  by  2-25- 
03;  published  12-27-02 
[FR  02-32496] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Puget  Sound,  WA; 
protection  of  tank  ships; 
security  zone;  comments 
due  by  2-25-03;  published 
12-27-02  (FR  02-32721] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned: 
Expiration  date  extension; 
comments  due  by  2-28- 
03;  published  2-13-03  (FR 
03-03606] 
Privacy  Act;  Implementation; 
comments  due  by  2-24-03; 


published  12-24-02  (FR  02- 
31755] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Foreign  operated  transport 
category  airplanes; 
flightdeck  security 
concerns;  comments  due 
by  2-28-03;  published  12- 
30-02  (FR  02-32946] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 

rules,  etc.: 

* 

Alaska;  Instnjment  Flight 
Rules  Area  Navigation 
operations  using  Global 
Positioning  Systems 
(SFAR  No.  97);  comments 
due  by  2-24-03;  published 
1-24-03  (FR  03-01601] 

Airworthiness  directives: 

Boeing;  comments  due  by 
2-24-03;  published  1-8-03 
[FR  03-00333] 

British  Aerospace; 
comments  due  by  2-28- 
03;  published  1-27-03  (FR 
03-01677] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-24- 
03;  published  1-14-03  [FR 
03-00672] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-6-03  (FR  03-00061) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  2-28-Q3;  published 
1-17-03  [FR  03-01133] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  [FR  03-01132] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

Firearms: 
Commerce  in  explosives — 
Explosive  pest  control 
devices;  comments  due 
by  2-28-03;  published 
1-29-03  (FR  03-01945) 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law "  (Individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  wilt  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  16/F.L.  108-6 

To  authorize  salary 
adjustments  for  Justk:es  and 
judges  of  the  United  States 
for  fiscal  year  2003.  (Feb.  13, 
2003;  117  Stat.  10) 

Last  List  February  11,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  tree  electronic  mall 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/ardiives/ 
publaws-l.html 

Note:  This  service  Is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  serv«e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Order  Now!  . 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  signiHcant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PUaUCAtnNS  «  PCFKnCMA  •  aicmoMC  CnOOUCTS 


Ontar  ProcMting  Cod*: 

•7917 

I I  YlliiS,  please  send  me 


Charge /our  onhr.  I^^Sm^^ 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  SUtes  Government  Manual  2002/2(K)3. 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycline  Injection 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Phoenix  Scientific,  Inc.  The 
supplemental  ANADA  provides  for  the 
administration  of  an  oxytetracycline 
injectable  solution  to  lactating  dairy 
cattle, 

DATES:  This  rule  is  effective  February 
20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W,  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI,, 
Rockville.  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm,fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Terr.,  St.  Joseph,  MO  64506-0457,  filed 
a  supplement  to  approved  ANADA  200- 
123  that  provides  for  the  use  of 
MAXIM-200  (oxytetracycline)  Injection 
as  a  treatment  for  various  bacterial 
diseases  in  cattle  and  swine.  The 
supplemental  ANADA  provides  for  the 
administration  of  this  oxytetracycline 
injectable  solution  to  lactating  dairy 
cattle.  The  supplemental  ANADA  is 
approved  as  of  November  19,  2002,  and 
the  regulations  are  amended  in  21  CFR 
522.1660  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  151  a 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808, 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§522.1660    [Amended] 

2.  Section  522.1660  Oxytetracycline 
injection  is  amended  in  paragraph 
(d)(l)(iii)  in  the  eighth  sentence  by 
removing  "sponsors  059130  and 
061623";  and  adding  in  its  place 
"sponsor  061623";  and  in  the  ninth 
sentence  by  removing  "and  055529" 
and  adding  in  its  place  "055529,  and 
059130". 

Dated:  January  21.  2003. 
Steven  F.  Vaughn, 
Director,  Office  of  New  Animal  Diug 
Evaluation,  Center  for  Veterinary  Medicine. 
[PR  Doc.  03-3434  Filed  2-19-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-2307-01;  I.D. 
021303C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  by 
Vessels  Using  Non-Pelagic  Trawl  Gear 
in  the  Red  King  Crab  Savings  Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  groundfish  with  non-pelagic 
trawl  gear  in  the  red  king  crab  savings 
subarea  (RKCSS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessari'  to 
prevent  exceeding  the  interim  2003  red 
'king  crab  prohibited  species  catch  (PSC) 
limit  that  is  specified  for  the  RKCSS  of 
the  BSAI. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  14,  2003.  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  for 
the  BSAI,  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228, 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fisherj'  Conser\'ation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  interim  2003  red  king  crab  PSC 
limit  that  is  specified  for  the  RKCSS  of 
the  BSAI  is  5,231  animals  as  established 
by  the  interim  2003  harvest 
specifications  for  Groundfish  of  the 
BSAI  (67  FR  78739,  December  26,  2002).  , 

In  accordance  with 
§679.21(e)(7)(ii)(B),  the  Administrator, 
Alaska  Region,  NMFS,  has  determined 
that  the  amount  of  the  interim  2003  red 
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king  crab  PSC  limit  specified  for  the 
RKCSS  will  be  caught.  Consequently, 
NMFS  is  closing  the  RKCSS  to  directed 
fishing  for  groundfish  with  non-pelagic 
U^wl  gear.  • 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
interim  2003  red  king  crab  PSC  limit, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

Tnis  action  is  required  by  §679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
,  Dated:  February  14.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  03-4103  Filed  2-14-03;  2:17  pml 
BILUNO  COOe  3510-12-S 


Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Closure. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
021403C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
In  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim  2003  total 
allowable  catch  (TAC)  of  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Western  Regulatory 
Area  of  the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  17,2003,  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  for 
the  GOA,  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  interim  2003  TAC  of  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  is  7,979  metric  tons 
(mt)  as  established  by  the  interim  2003 
harvest  specifications  of  groundfish  for 
the  GOA  (67  FR  78733,  December  26, 

2002). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  2003  TAC 
of  Pacific  cod  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  of  the  Western 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  7,929  mt,  and  is 
setting  aside  the  remaining  50  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries,  hi  accordance  with 


§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (0- 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  conunent 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
interim  TAC,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to-  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
-  for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  14,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4104  Filed  i2-14-03;  2:17  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-77-ADJ 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes 
Manufactured  by  McDonnell  Douglas 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to, 
various  transport  category  airplanes 
manufactured  by  McDonnell  Douglas. 
This  proposal  would  require  a  one-tim* 
test  of  the  fire  extinguishers  for  the 
engine  and  auxiliary  power  unit  (APU) 
to  determine  the  capability  of  the  firex 
electrical  circuits  to  fire  discharge 
cartridges,  and  troubleshooting  actions, 
if  necessary.  This  action  is  necessary  to 
prevent  failure  of  the  fire  extinguishers 
to  fire  discharge  cartridges,  which  could 
result  in  the  inability  to  put  out  a  fire 
in  an  engine  or  in  the  APU.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comn»ents  must  be  received  by 
April  7,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
77-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
.  the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-77-AD"  in  the 
subject  line  and  need  not  be  submitted 
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in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must, 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Lee,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard. 
Lakewood.  California  90712^137;. 
telephone  (562)  627-5262;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-77^AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-77-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  fire  extinguishers  for  the 
engine  and  the  auxiliary  power  unit 
(APU)  had  failed  to  discharge  when 
commanded  on  a  McDonnell  Dbuglas  ~~ 
Model  DC-9-81  airplane  and  a  Model 
DC-9-33F  airplane.  In  one  event, 
investigation  revealed  contamination  of 
the  circuit  breaker  contacts.  In  the  other, 
investigation  revealed  high  resistance  of 
the  discharge  switch  electrical  contacts. 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  firex  electrical 
circuits  to  fire  the  discharge  cartridges, 
which  could  result  in  the  inability  to 
put  out  a  fire  in  an  engine  or  APU. 

Similar  Models 

The  fire  extinguisher  system  on  the 
following  airplane  models  are  equipped 
with  firex  system  fire  extinguishers: 
Model  DC-8-11.  DC-8-12.  DC-8-21. 
DC-8-31,  DC-8-32.  DC-8-33.  DC-8-41, 
DC-8-42,  and  DC-8-43  airplanes; 
Model  DC-8-50  series  airplanes:  Model 
DC-8F-54  and  DC-8F-55  airplanes; 
Model  DC-8-60  series  airplanes:  Model 
IX:-8-6lF,  DC-8-62F.  and  DC-8-63F 
airplanes;  Model  DC-»-70  series 
airplanes:  Model  DC-6-71F,  DC-8-72F. 
and  Model  DC-8-73F  airplanes;  Model 
DC-9-10  series  airplanes;  Model  DC-9- 
20  series  airplanes;  Model  DC-9-30 
series  airplanes;  Model  DC-9— 40  series 
airplanes;  Model  DC-9-50  series 
airplanes;  Model  DC-10-10  and  DC-10- 
lOF  airplanes;  Model  DC- 10-1 5 
airplanes;  Model  DC-10-30.  DC-10-30F 
(KClOA  and  KDC-10)  airplanes;  Model 
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DC-10-40  and  DC-10-40F  airplanes; 
Model  MD-IO-IOF  and  MD-10-30F 
airplanes;  Model  MD-11  and  -11 F 
airplanes;  Model  MD-88  airplanes:  and 
Model  MD-9Q-30  airplanes.  Therefore. 


all  of  these  models  may  be  subject  to  the 
same  unsafe  condition. 
Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  Boeing  and  McDonnell  Douglas 


Alert  Service  Bulletins  (ASBs)  as 
applicable  to  the  appropriate  airplane 
models  specified  in  the  following  table. 


McDonnell  Douglas  Models— 


and  DC^-13  airplanes;  DC-*-5V  DCJ^  DC-8-53.^  ^^  DC-6^1F,  DC-^ 

and  DC-8F-55  a'^P'^nes;  DC-8-^1,  DC-fl-^^  liv.  _^      airplanes;  DC-e-71F. 

62F    and  DC-&-63F  airplanes;  DC-8-71,  DC-8-7Z  ana  l^ 

DC^72F.  and  DC-S-^^^^'P'^^f  ^r  0.14  nc-9-15  and  DC-9-15F  airplanes;  DC-9- 
Mod^l  DC-9-11,  DC;»-12.  DC-9-13,  K;-^14,  DC_9-  5  an^^^^    ^_^^p    ^_^^. 

21  airplanes;  DC-^31  DC-^32  DC  ?lf  j^™.'"  dc-9-41  airplanes;  DC-9-51  air- 
S^nt"c^-^1  ^S^To£t^2yC^2.T-^  (MC-3).  an.  DC-^^  (M--^) 
airplanes;  and  MD-88  airplanes^  airnianes  DC-10-30  and  DC-10-30F 

MD-10-30F  airplanes  

Model  MD-1 1  and  MD-1 1 F  airplanes 


As  listed  in — 


Model  MD-90-30  airplanes 


Boeing  Alert  Service  Bulletin  DC  8-26A042.  in- 
cluding Appendix  A  and  Evaluation  Form, 
dated  January  31.2002. 

McDonnell  Douglas  Alert  Service  Bulletin  DC9- 
26A029,  Revision  01,  including  Evaluation 
Form,  dated  May  8.  2001. 

McDonnell  Douglas  Alert  Sendee  DC10- 
26A050,  including  Evaluation  Form,  dateo 
July  31 .  2000. 

McDonnell  Douglas  Alert  Sen/ice  BuHe^n 
MD11-26A039,  Revision  01.  including  Eval- 
uation Form,  dated  November  21,  2002. 

McDonnell  Douglas  Alert  Sen/ice  Bulletin 
MD90-26A005,  including  Evaluation  Form, 
dated  July  31.2000. 
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These  ASBs  describe  procedures  for  a 
one-time  test  of  the  fire  extinguishers  for 
the  engines  and  APU  to  determine  the 
capability  of  the  firex  electrical  circuits 
to  fire  discharge  cartridges. 
Additionally,  the  ASBs  reference  the 
airplane  maintenance  manual  (AMM) 
for  additional  information  on 
troubleshooting  procedures  in  the  event 
any  test  fails.  Accomplishment  of  the 
actions  specified  in  the  applicable  ASB 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 
Explanation  of  Requirements  of 
Proposed  Rule 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 

require  accomplishment  of  the  actions       jcggulatory  Impact 
specified  in  the  ASBs  described 
previously,  except  that  this  proposed 
AD  would  not  require  completion  of  any 
Evaluation  Forms  that  are  attached  to 
the  ASBs  decribed  previously. 


figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
between  $372,720  and  $652,260;  or 
between  $240  and  $420  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AU 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  »"  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


r. 


Cost  Impact 

There  are  approximately  3,311 
airplanes  of  the  affected  designs  in  the 
worldwide  fieet.  The  FAA  estimates  that 
1.553  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  between  4 
work  hours  and  7  work  hours  per 
airplane  (depending  upon  airplane 
model)  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 


The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal    . 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  tliis 
a«ion  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

p/^RT  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:     Docket  2001-NM- 
77-AD. 

Applicability:  This  AD  applies  to  the 
airplanes  listed  in  the  following  Table  of  this 
AD,  certificated  in  any  category: 


Table.— Applicability    ' 


McDonnell  Douglas  Models- 


Model  DC-6-11,  DC-8-12,  DC-8-21,  DC-8-31,  DC-8-32,  DC-8-33,  DC-8^1,  DC-8-42 
and  DC-8-43  airplanes;  DC-8-51,  DC-8-52,  DC-8-53,  and  DC-8-55  airplanes;  DC-8F-54 
and  DC-8F-55  airplanes;  DC-8-61,  DC-8-62,  and  DC-8-63  airplanes;  DC-8-61F,  DC-8- 
62F,  and  DC-8-63F  airplanes;  DC-8-71,  DC-8-72  and  DC-8-73  airplanes  DC-8-71  F 
DC-8-72F,  and  DC-8-73F  airplanes. 

Model  DC-9-11,  DC-9-12,  DC-9-13,  DC-9-14,  DC-9-15,  and  DC-9-15F  airplanes  DC-9- 
21  airplanes;  DC-9-31,  DC-9-32,  DC-9-32  (VC-9C),  DC-9-32F,  DC-9-33F  DC-9-34 
DC-9-34F,  and  DC-9-32F  (C-9A,  C-9B)  airplanes;  DC-9-41  airplanes;  DC-9-51  air- 
planes; DC-9-81  (MD-81),  DC-&-82  (MD-82),  DC-9-83  (MD-83),  and  DC-9-87  (MD-87) 
airplanes;  and  MD-88  airplanes. 

Model  DC-10-10  and  DC-10-10F  airplanes;  DC-10-15  airplanes;  DC-10-30  and  DC-10-30F 
(KC10A  and  KDC-10)  airplanes;  DC-10-40  and  DC-10-40F  airplanes;  MD-1 0-1  OF  and 
MD-10-30F  airplanes. 

Model  MD-11  and  MD-11F  airplanes 


As  listed  in — 


Model  MD-90-30  airplanes 


Boeing  Alert  Service  Bulletin  DC  8-26A042,  in- 
cluding Appendix  A  and  Evaluation  Form, 
dated  January  31 ,  2002 


McDonnell  Douglas  Alert  Service  Bulletin  DC9- 
26A029,  Revision  01,  including  Evaluation 
Fomi.  dated  May  8,  2001. 


McDonnell  Douglas  Alert  Sen^ice  DCIO- 
.26A050,  including  Evaluation  Form,  dated 
July  31,  2000. 

McDonnell  (Douglas  Alert  Sendee  Bulletin 
MD11-26A039,  Rfevision  01,  including  Eval- 
uation Form,  dated  Noveml)er  21,  2002 

McDonnell  Douglas  Alert  Service  BuHetin 
MD90-26A005,  including  Evaluation  Form, 
dated  July  31,2000 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  failure  of  the  engine  and 
auxiliary  power  unit  (APU)  fire 
extinguishers  to  fire  discharge 
cartridges,  which  could  result  in  the 
inability  to  put  out  a  fire  in  an  engine 
or  in  the  APU;  accomplish  the 
following: 

Testing  the  Firex  Electrical  Circuits 

(a)  Within  18  months  after  the 
accumulation  of  15.000  total  flight 
hours,  or  within  18  months  after  the 
effective  date  of  this  AD.  whichever 
occurs  later:  Test  the  capability  of  the 
electrical  circuits  of  the  firex  fire 
extinguishers  for  the  engine  and  the 
APU.  per  the  applicable  alert  service 
bulletin  (ASB)  listed  in  the 
Applicability  Table  of  this  AD. 
However,  this  AD  does  not  require 
completion  and  submission  of  any 
Evaluation  Forms  attached  to  those 
ASBs. 

(1)  If  any  electrical  circuit  of  the  firex 
fire  extinguishers  for  the  APU  does  not 
pass  the  testing,  before  further  flight, 
accomplish  the  troubleshooting 
procedures  specified  in  the  applicable 


ASB.  Dispatch  with  an  inoperative  APU 
is  permitted  for  the  amount  of  time 
specified  in  the  Minimum  Equipment 
List.  Dispatch  after  that  time  is  not 
permitted  until  the  circuits  are  repaired 
per  the  Boeing  Standard  Wiring 
Practices  Manual  (SWPM)  D6-82481. 

(2)  If  any  electrical  circuit  of  the  firex 
fire  extinguishers  for  the  engine  does 
not  pass  the  testing,  before  further  flight, 
accomplish  the  troubleshooting 
procedures  specified  in  the  applicable 
ASB  and  repair  per  SWPM  D6-82481. 
Dispatch  is  not  permitted  imtil  the 
circuits  have  been  repaired. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(AGO),  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector, 
who  may  add  comments  and  then  send 
it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be    . 
obtained  from  the  Los  Angeles  ACO. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  §§  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can 
be  accomplished. 


Issued  in  Renton,  Washington,  on  February 
12,  2003. 
Ali  Bahraini, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  03-1028  Filed  2-19-03:  8:45  am] 
BIIJJNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  il^dministration 

14  CFR  Part  39 

[Docket  No.  2000-NE-13-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
RB211  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  (FIR)  pic 
RB211-535E4-37.  RB211-535E4-B-37, 
and  RB211-535E4-B-75  series  turbofan 
engines.  That  proposal  would  have 
required  initial  and  repetitive  ultrasonic 
inspections  of  low  pressure  compressor 
(IPC)  fan  blade  roots  for  cracks,  and 
relubrication  of  LPC  fan  blades  before 
reinstallation.  That  proposal  was 
prompted  by  the  discovery  of  cracks  on 
fJ'C  fan  blade  roots  during  an  engine 
overhaul.  This  action  revises  the 
proposed  rule  by  introducing  an 
alternative  technique  to  ultrasonically 
inspect  installed  fan  blades  on-wing 
using  a  surface  wave  ultrasonic  probe. 
This  action  also  adds  the  application  of 
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Metco  58  blade  root  coating  as  an 
optional  terminating  action.  The  actions 
specified  by  this  proposed  AD  are 
intended-to  detect  cracks  in  LPC  fan 
blade  roots,  which  if  not  detected,  could 
lead  to  uncontained  multiple  fan  blade 
failure,  and  damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
April  21.2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2000-NE- 
13-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rolls-Royce  pic,  PO  Box  31,  Derby, 
England,  DE248BI;  telephone:  011-44- 
1332-242-424:  fax:  011-44-1332-249- 
936.  This  information  may  be  examined, 
by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel.  12  New  England  Executive 
Pcu-k.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7176; 
fax:  (781)238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  viewsi  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-13-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-13-AD,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  RR  pic 
RB211-535E4-37,  RB211-53ae4-B-37, 
and  RB211-535E4-B-75  series  turbofan 
engines,  was  published  as  an  NPRM  in 
the  Federal  Register  on  August  9,  2001 
(66  FR  41808).  That  NPRM  would  have 
required  initial  and  repetitive  ultrasonic 
inspections  of  LPC  fan  blade  roots  for 
cracks,  and  relubrication  of  LPC  fan 
blades  before  reinstallation.  That  NPRM 
was  prompted  by  the  discovery  of 
cracks  on  LPC  fan  blade  roots  during  an 
engine  overhaul.  That  condition,  if  not 
corrected,  could  result  in  uncontained 
multiple  fan  blade  failure,  and  damage 
to  the  airplane. 

The  FAA  received  the  following 
comments  on  the  initial  NPRM.  The 
latest  revision  to  RR  Mandatory  Service 
Bulletin  (MSB)  RB.211-72-C879, 
Revision  3,  dated  October  9,  2002. 
addresses  those  comments. 

Two  commenters  request  the 
incorporation  of  Metco  58  blade  root 
coating  as  a  terminating  action  to  the 
AD  inspection  requirements. 

The  FAA  agrees.  The  Civil  Aviation 
Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  has  notified  the  FAA 
that  incorporation  of  Metco  58  blade 
root  coating  using  RR  Service  Bulletin 
(SB)  RB.211-72-C946,  dated  August  6, 
2002,  is  considered  a  terminating  action 
to  the  inspections.  The  FAA  has 
examined  the  information  provided  by 
RR  and  the  CAA  and  agrees  with  the 
conclusions.  Incorporation  of  Metco  58 
blade  root  coating  has  been  added  to  the 
proposed  AD  as  a  terminating  action. 

One  commenter  requests  a  draw  down 
inspection  schedule  for  engines  that 


have  not  previously  had  repetitive 
inspections.  The  commenter  states  that 
due  to  the  age  of  its  fleet,  it  would  be 
difficult  to  do  repetitive  inspections  in 
accordance  with  the  AD. 

The  FAA  does  not  agree  with  the 
request  due  to  the  potential  safety 
hazard  associated  with  a  possible 
multiple  fan  blade  release.  However,  RR 
MSB  RB211-72-C879.  Revision  3,  dated 
October  9.  2002.  allows  an  alternative 
on-wing  ultrasonic  inspection  method. 

Since' the  above  comments  expand  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment 

Manufacturer's  Service  Information 

RR  has  issued  MSB  RB.211-72-C879. 
Revision  3.  dated  October  9,  2002,  that 
specifies  ultrasonic  inspection  of  high 
cyclic  life  blades  on-wing  with  either 
the  LPC  fan  blades  in  place  or  removed 
ft-om  the  LPC.  The  CAA  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  002-01-2000  in  order  to 
ensure  the  airworthiness  of  these  RR 
engines  in  the  UK. 

Bilateral  Agreement  Information 

These  engines  are  manufactured  in 
the  United  Kingdom  (UK),  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  RB211-535E4 
series  turbofan  engines  of  the  same  type 
design,  that  are  used  on  Boeing  757 
airplanes  registered  in  the  United  States, 
the  proposed  AD  would  require  initial 
and  repetitive  ultrasonic  inspections  of 
LPC  fan  blade  roots  on-wing  and  during 
overhaul,  and  relubrication,  according 
to  accumulated  life  cycles. 

Economic  Analysis 

There  are  approximately  1,021 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
545  engines  installed  on  aircraft  of  U.S. 
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registry  would  be  affected  by  this 
proposed  AD.  It  will  take  approximately 
7.0  work  hours  per  engine  to  conduct  an 
on-wing  initial  inspection,  and  2  hours 
per  engine  to  do  an  overhaul  initial 
inspection  of  the  proposed  actions.  The 
average  labor  rate  is  $60  per  work  hoiu'. 
Since  the  actions  are  inspections,  there 
are  no  required  parts  costs.  Based  on 
these  figures,  the  FAA  estimates  the 
total  cost  for  on-wing  initial  inspections 
only,  of  the  proposed  AD  on  U.S. 
operators,  to  be  $228,900,  and  for 
overhaul  initial  inspections  only,  to  be 
$65,400. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the^distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 


'  with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  Rolls-Royce  pic:  Docket  No. 
2000-NE-13-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  (RR)  pic 
RB211-535E4-37,  RB211-535E4-B-37. 
and  RB211-535E4-B-75  series  turbofan 
engines  with  low  pressure  compressor 
(LPC)  fan  blades  with  the  part  numbers 
(P/N's)  listed  in  the  following  Table  1  of 
this  AD.  These  engines  are  installed  on, 
but  not  limited  to  Boeing  757  and 
Tupolev  Tu204  series  airplanes.  Table  1 
follows: 


Table  1.— Applicable  LPC  Fan  Blade  P/N's 


UL16135 
UL20132 
UL24525 
UL27992 
UL30817 
UL33709 
UL37276 


UL16171 
UL20616 
UL24528 
UL28601 
UL30819 
UL36992 
UL37278 


UL16182 

UL19643 

UL20044 

UL21345 

UL22286 

UL23122 

UL24530 

UL24532 

UL24534 

UL28602 

UL29511 

UL29556 

UL30933 

UL30935 

UL33707 

UL37090 

UL37272 

UL37274 

UL38029 

UL38032 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
as  indicated,  unless  already  done. 

To  detect  cracks  in  LPC  fan  blade 
roots,  which  if  not  detected,  could  lead 
to  uncontained  multiple  fan  blade 
failure,  and  damage  to  the  airplane,  do 
the  following: 


(a)  If  you  have  a  full  set  of  fan  blades, 
modified  using  RR  SB  RB.211-72-C946, 
dated  August  6,  2002.  that  can  be 
identified  by  a  blue  triangle  etched  on 
the  blade  airfoil  suction  surface  close  to 
the  leading  edge  tip  of  each  blade,  no 
further  action  is  required. 

(b)  On  RB211-535E4  engines, 
operated  to  Flight  Profile  A, 
ultrasonically  inspect,  and  if  required, 
relubricate  using  the  following  Table  2; 


TABLE  2.— RB211-535E4  FLIGHT  PROFILE  A 


Engine  location 


(1)  On-wing 


Initial  in- 
spection 
within 
(CSN) 


(2)  In  Shop 


17,350. 


17.350. 


Type  action 


(i)  Root  Probe,  inspect  and  re- 
lubricate,  OR. 
(11)  Wave  Probe 

Root   Probe,   inspect '  and   re- 
lubricate. 


In  accordance  wifti 


Repeat  In- 

Sfjection 

within 

(CSN) 


RB.211-72-C879  Revision  3,  3.A.(1)  through 

3.A.(7),  dated  October  9,  2002. 
RB.211-72-C879  Revision  3,  3.8.(1)  through 

3.8.(7).  dated  October  9,  2002. 
R8.211-72-C879  Revision  3,  3.C.(1)  through 

3.C.(4),  dated  October  9,  2002. 


1,400. 
1,150 
1.400 
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(c)  On  RB211-535E4  engines, 
operated  to  Flight  Profile  B, 


ultrasonically  inspect,  and  if  required, 
relubricate  using  the  following  Table  3: 

Table  3.— RB211-535E4  FLIGHT  PROFILE  B 


Engine  location 


(1)  On-wing 


(2)  In  Shop 


Initial  in- 
spection 
ittiin  (CSN) 


12.350. 


12,350 


Type  action 


(i)  Root  Probe,  inspect  and  re- 
lubricate,  OR. 
(ii)  Wave  Protie 


In  accordance  with 


Root   Probe, 
lubncate. 


inspect  and  re- 


RB.211-72-C879  Revision  3,  3.A.(1)  through 

3.A.(7),  dated  October  9,  2002. 
RB.211-72-C879  Revision  3,  3.B.(1)  through 

3.B.(7),  dated  October  9,  2002. 
RB.211-72-C879  Revision  3.  3.C.(1)  through 

3.C.(4).  dated  October  9,  2002 


Repeat  in- 
spection 
within 
(CSN) 


850. 
700. 
850. 


(d)  On  RB211-535E4  engines, 
operated  to  combined  Flight  Profde  A 
and  B.  ultrasonically  inspect,  and  if 


required,  relubricate  using  the  following 
Table  4: 


TABLE  4.— RB211-535E4  FLIGHT  PROFILE  A  AND  B 


Engine  location 


(1)  On-wing 


(2)  In  Shop 


Initial  inspection  within 
(CSN) 


65%  hard  life  (To  calculate, 
Compliance  Section 
1.C.(4)). 


65%  hard  life  (To  calculate. 
Compliance  Section 
1.C.(4)). 


Type  action 


(i)  Root  Probe,  inspect  and 
relubncate,  OR. 


In  accordance  with 


Repeat  inspection  within 
(CSN) 


(il)  Wave  Protje. 


Root  Probe,  inspect  and  re- 
lubricate 


RB.211-72-C879  Revision 
3,  3.A.(1)  through  see 
3.A.(7).  dated  October  9. 
2002. 

RB.211-72-C879  Revision 
3,  3.8.(1)  through  3  B  (7), 
dated  October  9,  2002. 

RB.211-72-C879  Revision 
3,  3C.(1)  through  see 
3.C.(4),  dated  October  9. 
2002. 


As  current  flight  profile. 

As  current  flight  profile. 
As  current  flight  profile. 


Note  2:  Fan  blades  that  have  been  operated      Limits  Manual.  See  References  Section 


within  RB21 1-53.'>E4  Flight  Profile  A  and  B 
will  have  final  life  as  defined  in  the  Time 


l.G.(3),  of  MSB  RB.211-72-C879.  Revision  3, 
dated  October  9,  2002. 

TABLE  5.— RB211-535E4-B 


(e)  On  RB211-535E4-B  engines, 
ultiasonically  inspect,  and  if  required, 
relubricate  using  the  following  Table  5: 


Engine  location 


Initial  inspection  within 
(CSN) 


(1)  On-wing. 


(2)  In  Shop 


17.000 


17,000 


Type  action 


(I)  Root  Probe,  inspect  and 
relubricate  OR. 


(ii)  Wave  Probe. 


Root  Prolje,  inspect  and  re- 
lubricate. 


In  accordance  with 


Repeat  within  (CSN) 
inspection 


RB.21 1-72-0879  Revision 
3,  3.A.(1)  through  3.A.(7). 
dated  October  9,  2002. 

RB.211-72-C879  Revision 
3.  3.B.(1)  through  3.B.(7). 
dated  October  9,  2002. 

RB211-72-C879  inspect 
and  Revision  3,  3.C.(1) 
through  3.C.(4),  dated  Oc- 
tober 9,  2002. 


1.200. 
1,000. 
1,200 


Optional  Terminating  Action 

(f)  Application  of  Metco  58  blade  root 
coating  using  RR  SB  RB.211-72-C946. 
Revision  1.  dated  August  6.  2002. 
constitutes  terminating  action  to  the 
repetitive  inspection  requirements 
specified  in  paragraphs  (b),  (c).  (d).  and 
(e)  of  this  AD. 


Alternative  Methods  of  Compliance 

{g)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  ECO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be 
issued  in  accordance  with  §§21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  the  aircraft  to  a  location 
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where  the  requirements  of  this  AD  can 
he  done. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  AD  002-01- 
2000,  dated  October  9,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
February  10,  2003. 

Peter  A.  White, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-4057  Filed  2-19-03:  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-32-AD] 

RIN2120>-AA64 

Alrworttilness  Directives;  NARCO     ' 
Avionics  inc.  AT150  Transponders 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  serial  numbers 
(SN"s)  of  NARCO  Avionics  Inc.  ATI 50 
transponders.  This  proposal  would 
require  modification  to  the  transponder 
by  adding  a  resistor  and  transistor  to  the 
circuit  board.  This  proposal  is  prompted 
by  reports  of  ATI  50  tran^onders  not 
recognizing  and  responding  properly  to 
Mode  S  interrogations  from  Mode  S 
ground  stations  and  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS-II) 
airborne  equipment.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  aircraft 
airspace  separation  and  the  possibility 
of  mid-air  collision. 
DATES:  Comments  must  be  received  by 
April  21,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
32-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
NARCO  Avionics  Inc.,  270  Commerce 
Drive,  Fort  Washington,  PA  19034; 
telephone  (215)  643-2905;  fax  (215) 
643-2007.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Balram  Rambrich,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office. 
,.    FAA.  Engine  and  Propeller  Directorate. 
10  Fifth  Street.  3rd  floor.  Valley  Stream, 
NY  11581-1200;  telephone  (516)  256- 
7507;  fax  (516)  256-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F^AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2002-NE-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-32-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  March  20,  2002,  the  FAA  was 
made  aware  of  twelve  ATI  50 


transponders  that  failed  to  recognize 
and  respond  to  Mode  S  interrogations 
from  Mode  S  ground  stations  and 
TCAS-II  airborne  equipment  during 
random  testing  performed  by  FAA 
Flight  Standards  safety  inspectors. 
Subsequently,  the  manufacturer 
determined  that  "Chassis  Level  A" 
ATI  50  transponders  have  a  design  error, 
which  causes  the  P4  pulse  not  to  be 
presented,  causing  the  transponders  to 
shut  down.  This  condition,  if  not 
corrected,  could  result  in  loss  of  aircraft 
airspace  separation,  and  the  possibility 
of  mid-air  collision.  This  proposal  is 
only  applicable  to  NARCO  Avionics  Inc. 
ATI  50  transponders  with  "Chassis 
'  Level  A",  serial  numbers  10000  through 
12598  inclusive. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  NARCO 
Avionics  Inc.  service  bulletin  (SB) 
ATI  50  No.  6,  dated  January  31,  2003, 
that  describes  procedures  for 
modification  of  the  affected 
transponders,  by  adding  a  resistor  and 
transistor  to  the  circuit  board  to  allow 
proper  operation  and  changing  them  to 
"Chassis  Level  B".  The  SB  also 
describes  procedures  for  transponder 
testing  after  the  modification  is 
complete. 

FAA 's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  NARCO  Avionics  Inc. 
ATI  50  transponders  of  the  same  type 
design",  the  proposed  AD  would  require: 

-•  For  transponders  not  modified  in 
accordance  with  NARCO  Avionics  Inc. 
service  bulletin  (SB)  AT150  No.  1,  dated 
July  29.  1977.  modification  of  "Chassis 
Level  A"  transponders,  serial  numbers 
10000  through  12598  inclusive,  by 
adding  a  resistor  and  transistor  to  the 
circuit  board,  changing  transponder  to 
"Chassis  Level  B",  and  transponder 
testing  after  the  modification;  AND 

•  For  transponders  modified  in 
accordance  with  NARCO  Avionics  Inc. 
SB  ATI 50  No.  1,  dated  July  29,  1977, 
changing  transponder  to  "Chassis  Level 
B",  and  transponder  testing. 

The  actions  would  be  required  to  be 
done  in  accordance  with  the  service 
bulletin  described  previously. 

Economic  Analysis 

The  FAA  estimates  that  2,598  NARCO 
Avionics  Inc.  "Chassis  Level  A"  AT150 
transponders  could  be  affected  by  this 
proposal  if  all  were  installed  in  aircraft 
of  U.S.  registry.  Approximately  one 
work  hour  per  transponder  will  be 
needed  to  perform  the  proposed  actions. 
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at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $12  per  transponder. 
Based  on  these  figures,  the  total 
estimated  cost  of  the  proposed  AD  to 
U.S.  operators  could  be  $187,056. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  sjnall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
,  safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

r 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg).  40113.  44701. 


§39.13    [Anwnctod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

NARCO  AVIO»IIC8  IMC.  AT150  TRANSPOMD6B8: 
Docket  No.  2002-NE-32-AD. 


Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  NARCO  Avionics  Inc. 
ATI 50  transponders  with  "Chassis  Level  A", 
serial  numbers  (SNs)  lOOOO  through  12598 
inclusive.  These  transponders  might  be 
installed  on.  but  not  limited  to  the  following 
aircraft: 

Cessna  Aircraft  Company 
172.  182.  R182.  T182.  206.  P206.  U206. 

TP206.  210.  T210.  P210.  310.  E310. 

T310.  and  421  series  airplanes. 

Twin  Commander  Aircraft  Company 

500.  520.  560.  680.  681,  685.  690.  695.  and 

720  series  airplanes. 
The  New  Piper  Aircraft  Corporation 
PA-31.  PA-32.  and  PA-34  series  airplanes. 
Raytheon  Aircraft  Company 
E33.  F33.  G33.  35.  |35.  K35.  L35.  M35.  P35. 

S35.  V35.  .36.  A26.  B36.  D55.  E55.  56. 

A56.  58.  58A.  95.  B95.  D95.  and  E95 

series  airplanes. 

Mooney  Aircraft  Corporation 

M20  series  airplanes. 

McDonnell  Douglas  Helicopter  Company 

Model  SOON  rotorcraft. 

Note  1:  This  AD  applies  to  each 
transponder  identified  in  the  preceding 
applicability  provision,  regardless  of  whether 
it  has  been  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  transponders  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affe<:ted.  the  owner/opefator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance 

Compliance  with  this  AD  is  required 
as  indicated,  unless  already  done. 

To  prevent  loss  of  aircraft  airspace 
separation,  and  the  possibility  of  mid- 
air collision,  do  the  following: 

Transponders  Not  Modified  In 
Accordance  With  Service  Bulletin 
ATI  50  No.  1 

(a)  For  ATI  50  transponders  with  a  SN 
listed  in  this  AD  that  are  not  modified 
in  accordance  with  service  bulletin  (SB) 
AT150  No.  1.  dated  July  29. 1977, 
within  six  months  after  the  effective 
date  of  this  AD.  do  the  following: 


<1)  Install  resistor  part  number  (P/N) 
755610028  and  transistor  P/N 
312180102; and 

(2  )  Change  transponder  to  "Chassis 
Level  B";  and 

(3)  Test  transponders  in  accordance 
with  the  Corrective  Action.  Testing  the   ^ 
Modification,  and  Return  to  Service 
paragraphs  of  SB  ATI 50  No.  6.  dated 
January  31.  2003. 

Transponders  Modified  In  Accordance 
With  Service  Bulletin  AT150  No.  1 

(b)  For  ATI 50  transponders  with  a  SN 
listed  in  this  AD.  that  are  modified  in 
accordance  with  SB  ATI  50  No.  1,  dated 
July  29.  1977.  do  the  following: 

(1)  Within  six  months  after  the 
effective  date  of  this  AD.change 
transponder  to  "Chassis  Level  B";  and 

(2)  Test  transponders  in  accordance 
with  the  Testing  the^odification 
paragraph  of  SB  ATI  50  No.  6,  dated 
January  31.  2003;  and 
■    (3)  Perform  a  bench  test  to  the 
transponder  before  returning  it  to 
service.  Information  on  bench  testing 
can  be  found  in  ATI  50  Manual  P/N 
03606-0600. 
AlternaUve  Methods  of  Compliance 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office.  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be 
issued  in  accordance  with  §§  21.197  and 
2 1 . 1 99  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  the  aircraft  to  a  location 
where  the  requirements  of  this  AD  can 
be  done. 
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Issued  in  Burlington.  Massachusetts,  on 
February  12.  2003. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-4056  Filed  2-19-03:  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  101 

[Docket  Nos.  91 N-384H  and  96P-0500] 

RIN  091O-AC49 

Food  loibeiing;  Nutrient  Content 
Claims,  Definition  of  Sodium  Levels  for 
ttie  Term  "Heaittiy" 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  regulation  for  sodium  levels 
for  foods  that  use  the  nutrient  content 
claim  "healthy.''  The  agency  is 
proposing  that  a  previously  established, 
but  not  yet  implemented,  more 
restrictive,  second-tier  sodium  level 
would  be  permitted  to  take  effect  as  a 
criterion  that  individual  foods  must 
meet  to  qualify  to  bear  the  term 
"healthy."  The  agency  is  proposing  to 
retain  the  current  first-tier  sodium  level 
for  meal  and  main  dish  products 
because  implementing  the  second-tier 
sodium  level  could  result  in  the 
substantial  elimination  of  meal  and    • 
main  dish  products  bearing  the  claim 
"healthy"  from  the  marketplace.  After 
evaluating  data  from  various  sources, 
the  agency  believes  that  the  proposed 
sodiimi  levels  will  help  consumers 
achieve  a  total  diet  that  is  consistent 
with  current  dietary  recommendations, 
as  the  proposed  levels  will  give 
consumers  a  reasonable  number  of 
"healthy"  products  from  which  to 
choose.  The  agency  has  also  revised  the 
regulatory  text  for  the  definition  of 
"healthy"  to  clarify  the  scope  of  the 
regulation  and  conform  to  the 
Presidential  Memorandum  instructing 
Federal  agencies  to  use  plain  language. 
DATES:  Submit  written  or  electronic 
comments  by  May  6,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
820),  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835.  301-436-1798. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  May  10. 
1994  (59  FR  24232),  FDA  published  a 
final  rule  amending  §  101.65  (21  CFR 
101.65)  to  define  the  term  "healthy"  as 
an  implied  nutrient  content  claim  under 
section  403(r)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
343(r)).  The  final  rule  defined  criteria 
for  use  of  the  implied  nutrient  content 
claim  "healthy,"  or  a  related  term  (e.g., 
"health."  "healthful")  on  individual 
foods,  including  raw,  single-ingredient 
seafood,  and  game  meat,  and  on  meal 
and  main  dish  products.  It  also 
established  two  separate  timeframes  in 
which  different  criteria  for  sodium 
content  would  be  effective  for  foods 
bearing  a  "healthy"  claim  (i.e.,  before 
January  1, 1998,  and  after  January  1, 
1998). 

Before  January  1,  1998,  under 
§  101.65(d)(2)(ii)(A)  and  (d)(2)(ii)(B),  for 
an  individual  food  to  qualify  to  bear  the 
term  "healthy"  or  a  related  term,  the 
food  could  contain  no  more  than  480 
milligrams  (mg)  of  sodium  (first-tier 
sodium  level):  (1)  Per  reference  amount 
customarily  consumed  per  eating 
occasion  (reference  amount);  (2)  per 
serving  size  listed  on  the  product  label 
(serving  size);  and  (3)  per  50  grams  (g) 
for  products  with  small  reference 
amoimts  (i.e.,  less  than  or  equal  to  30  g 
or  less  than  or  equal  to  2  tablespoons). 
After  January  1, 1998 
(§  101.65(d)(2)(ii)(C)),  an  individual 
food  bearing  the  term  "healthy,"  or  a 
related  term,  could  contain  no  more 
than  360  mg  of  sodium  (second-tier 
sodium  level)  per  reference  amount,  per 
serving  size,  and  per  50  g  for  products 
with  small  reference  amounts.  The 
agency  derived  this  360  mg  sodium 
level  by  applying  a  25  percent  reduction 
to  the  originaJ  sodium  disclosure  level 
of  480  mg  for  individual  foods  (59  FR 
24232  at  24240).' 

To  qualify  to  bear  "healthy"  or  a 
related  term,  meal  and  main  dish 
products  could  contain  no  more  than 
600  mg  of  sodium  (first-tier  sodium 
level)  per  serving  size  before  January  1, 
1998  (§  101.65(d)(4)(ii)(A)),  and  no  more 


>  Under  §  101.13(h)(1)  (21  CFR  101.13(h)(1)). 
individual  foods  containing  more  than  480  mg 
sodium  per  reference  amount,  per  labeled  serving 
size,  or  per  SO  g  (if  the  reference  amount  is  30  g 
or  less  or  2  tablespoons  or  less)  must  bear  a  label 
statement  referring  consumers  to  information  about 
the  amount  of  sodium  in  the  food.  Such  nutrient 
disclosures  are  required  when  a  food  contains  more 
than  certain  amounts  of  total  fat.  saturated  fet. 
sodium,  and  cholesterol  and  that  food  bears  a 
nutrient  content  claim,  id.,  see  section  403(r)(2)(B) 
of  the  act.  The  agency  developed  disclosure  levels 
based  on  dietary  guidelines  and  taking  into  account 
the  significance  of  the  food  in  the  total  daily  diet, 
based  on  daily  reference  values  for  total  fat. 
saturated  fat,  cholesterol,  and  sodium  (58  FR  2302 
at  2307.  January  6.  1993). 


than  480  mg  of  sodium  (second-tier 
sodium  level)  per  serving  size  after 
January  1,  1998  (§  101.65(d)(4)(ii)(B)). 
The  agency  selected  the  480  mg  level 
because  it  was  low  enough  to  assist 
consumers  in  meeting  dietary  goals, 
while  simultaneously  giving  consumers 
who  eat  such  foods  the  flexibility  to 
consume  other  foods  whose  sodium 
content  is  not  restricted;  because  there 
were  many  individual  foods  and  meal- 
type  products  on  the  market  that 
contained  less  than  600  mg  sodium;  and 
because  comments  suggesting  other 
levels  did  not  provide  supporting  data 
(59  FR  24232  at  24240).  Higher  levels  of 
sodium  were  rejected  in  the  earlier 
rulemaking  (59  FR  24232  at  24239) 
because  the  agency  determined  higher 
levels  would  not  be  useful  to  consumers 
wanting  to  use  foods  labeled  "healthy" 
to  limit  their  sodium  intake  to  achieve 
current  dietary  recommendations. 

On  December  13,  1996,  FDA  received 
a  petition  from  ConAgra.  Inc.  (the 
petitioner)  requesting  that  the  agency 
amend  §  101.65(d)  to  "eliminate  the 
sliding  scale  sodium  requirement  for 
foods  labeled  healthy'  by  eliminating 
the  entire  second-tier  levels  of  360  mg 
sodium  for  individual  foods  and  480  mg 
sodium  for  meals  and  main  dishes" 
(FDA  Docket  No.  96P-0500/CP1 ,  p.  3). 
As  an  alternative,  the  petitioner 
requested  that  the  January  1,  1998, 
effective  date  for  the  second-tier  sodium 
levels  be  delayed  until  such  time  as 
food  technology  "catches  up"  with 
FDA's  goal  of  reducing  the  sodium 
content  of  foods  and -there  is  a  better 
understanding  of  the  relationship 
between  sodium  and  hypertension. 

FDA  responded  to  ConAgra's  petition 
in  the  Federal  Register  of  April  1, 1997 
(62  FR  15390),  by  announcing  a  partial 
stay  of  the  second-tier  sodium  levels  in 
§  101.65(d)(2)(ii)(C)  and  (d)(4)(ii)(B) 
until  January  1,  2000.  This  stay  was 
intended  to  allow  time  for  FDA  to:  (1) 
Reevaluate  the  second-tier  sodium 
levels  based  on  the  data  contained  in 
the  petition  and  any  additional  data  that 
the  agency  might  receive;  (2)  conduct 
any  necessary  rulemaking;  and  (3)  give 
industry  an  opportunity  to  respond  to 
the  rule  or  to  any  change  in  the  rule  that 
might  result  bom  the  agency's        '  ^  ^_ 
reevaluation. 

On  December  30,  1997  (62  FR  67771), 
FDA  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
announcing  that  it  was  considering 
whether  to  initiate  rulemaking  to 
reevaluate  and  possibly  amend  the 
implied  nutrient  content  regulations 
pertaining  to  use  of  the  term  "healthy." 
FDA  requested  comments  on  whether  it 
should  propose  to  amend  the  sodium 
levels  for  the  term  "healthy."  Comments 
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suggesting  that  the  agency  should 
amend  the  "heaUhy"  definition  were 
asked  to  address  what  the  amended 
regulation  should  require  to  ensure  that 
the  term  "healthy"  could  appear  on  a 
signihcant  number  of  foods,  without 
being  "so  broadly  defined  as  to  lose  its 
value  in  highlighting  foods  that  are 
useful  in  constructing  a  diet  that  is 
consistent  with  dietary  guidelines"  (62 
PR  67771  at  67772).  FDA  asked  those 
who  believed  the  second-tier  sodium 
requirements  were  appropriate  and 
should  not  be  changed  to  provide  data 
demonstrating  that  the  second-tier 
"healthy"  definition  was  not  so 
restrictive  as  to  effectively  preclude  the 
use  of  the  term. 

In  the  ANPRM,  FDA  requested  data  or 
evidence  oh  what  would  happen  to  the 
use  of  the  term  "healthy"  in  the 
marketplace  if  the  second-tier  sodium 
levels  were  to  take  effect.  In  addition, 
the  agency  asked  how  many  "healthy" 
products  would  be  eliminated  if  the 
second-tier  sodium  levels  were  to  take 
effect  and  whether  there  would  be  other 
impacts  on  the  number  of  consumer 
choices.  The  agency  also  asked  for  data 
regarding  the  technological  feasibility  of 
reducing  the  sodium  content  of 
individual  foods,  including  raw,  single- 
ingredient  seafood  and  game  meats,  to 
360  mg  per  reference  amount  and  of 
reducing  the  sodium  content  of  meals 
and  main  dishes  to  480  mg  sodium  per 
serving  size. 

FDA  also  requested  information  and 
views  on  consumer  acceptance  of  foods 
at  the  second-tier  sodium  levels.  The 
agency  further  requested  information 
about  the  availability  or  lack  of 
availability  of  acceptable  sodium 
substitutes,  the  difficulties  in 
manufacturing  different  lines  of  food 
products  with  lowered  sodium  levels, 
and  the  impact  of  these  lower  sodium 
levels  on  the  shelf-life  stability  and 
safety  of  the  food.  FDA  also  requested 
comments  on  other  approaches  to 
reducing  the  amount  of  sodium  in  foods 
that  bear  the  term  "healthy"  (62  FR 
67771  at  67773  and  67774). 

If  comments  responding  to  the 
ANPRM  revealed  agreement  that  there 
were  technological  hurdles  that  could 
not  be  overcome  for  aJl  foods  or  certain 
types  of  food,  the  agency  stated  that  it 
would  be  interested  in  exploring 
different  options  for  maximizing  the   . 
public  health  gains  expected  from 
reducing  dietary  sodium  levels.  The 
agency  identified  four  options.  First,  the 
agency  could  make  no  changes  in  the 
stayed  rule,  and  the  second-tier  sodium 
levels  in  §  101.65(d)(2)(ii)  and  (d)(4)(ii) 
would  become  effective  at  the  end  of  the 
?tay  period.  This  was  identified  as  the 
default  option  if  industry  failed  to 


provide  evidence,  data,  or  arguments 
that  supported  amending  the  rule. 
Second,  as  requested  by  the  petitioner, 
FDA  could  propose  to  amend  the 
definition  of  "healthy"  to  make  the  first- 
tier  sodium  levels  the  qualifying  level^ 
for  all  food  products,  and  to  delete  in 
their  entirety  the  second-tier  sodium 
levels.  Third,  the  agency  could  continue 
the  stay  based  on  data  and  information 
submitted  in  response  to  the  ANPRM 
suggesting  technological  advancements 
could  be  made  but  wouM  require  more  - 
time.  Foilrth,  the  agency  could 
reconsider  the  second-tier  sodium  levels 
and  create  new  levels  based  on  other 
factors  such  as  percentile  reductions 
based  on  market  basket  norms  (62  FR 
67771  at  67774). 

In  response  to  requests  for  an 
extension  to  coincide  with  the  end  of 
the  comment  period  for  the  U.S. 
Department  of  Agriculture's  (USDA's) 
'  interim  final  rule  on  the  use  of 
"healthy"  on  the  label  or  labeling  of 
meat  and  poultry  products  (63  FR  7279, 
February  13,  1998),  FDA  extended  the 
closing  date  of  the  comment  period  for 
the  ANPRM.  from  March  16,  1998.  to 
May  19.  1998  (63  FR  13154.  March  18. 
1998). 

In  the  Federal  Register  of  March  16, 
1999  (64  FR  12886).  FDA  published  a 
final  rule  extending  the  partial  stay  of 
the  second-tier  sodium  requirements  in 
§  101.65  until  January  1,  2003.  The 
agency  noted  that  it  took  this  action  to 
provide  time  for:  (1)  FDA  to  reevaluate 
the  supporting  and  opposing 
information  received  in  response  to  the 
ConAgra  petition,  (2)  the  agency  to 
conduct  any  necessary  rulemaking  on 
the  sodium  limits  for  the  term 
"healthy,"  and  (3)  companies  to 
respond  to  any  changes  that  may  result 
from  agency  rulemaking.  On  May  8, , 
2002  (67  FR  30795),  FDA  issued  another 
final  rule  to  extend  the  partial  stay  of 
the  second-tier  sodium  requirements  in 
§  101.65  until  January  1,  2006. 

While  the  partial  stay  was  pending, 
USDA  and  the  Department  of  Health 
and  Human  Services  jointly  published 
the  "Dietary  Guidelines  for  Americans 
2000"  (dietary  guidelines)  (Ref.  1).  This 
report  provides  recommendations  for 
nutrition  and  dietary'  guidelines  for  the 
general  public  and  suggests  a  diet  with 
a  moderate  sodium  intake,  not 
exceeding  2,400  mg  per  day.  The  health 
concerns  relating  to  high  salt  intake  are 
high  blood  pressure  and  loss  of  calcium 
from  bones,  which  may  lead  to  risk  of 
osteoporosis  and  bone  fractures  (Ref.  1). 


II.  Summary  of  Comments  From  the 
ANPRM 

FDA  received  22  responses,  each 
containing  one  or  more  comments,  to 
the  December  30.  1997.  ANPRM. 

Most  of  the  comments  stated  that  the 
requirements  for  the  use  of  the  term 
"healthy"  should  be  amended  and 
presented  evidence  to  persuade  the 
agency  to  change  the  sodium  levels.  The 
comments  provided  information  that  a 
large  number  of  meal  and  main  dish 
products  currently  labeled  as  "healthy" 
would  not  be  able  to  meet  the  "healthy" 
definition  should  the  second-tier 
sodium  levels  take  effect.  The  comments 
also  stated  that  technological  advances 
have  not  yet  yielded  an  acceptable  salt 
substitute. 

Several  comments  discussed  the 
possibility  of  the  agency  engaging  in 
rulemaking  to  set  new  sodium  levels. 
For  instance,  a  few  comments  suggested 
using  a  sodium  level  based  on  a 
percentile  reduction  from  the  market- 
basket  norm  (e.g.,  25  percent  less 
sodium  than  otherwise  comparable 
products  that  are  currently  on  the 
market).  The  levels  could  be  established 
for  each  food  category  or  for  those 
particular  food  items  having  difficulty 
meeting  the  second-tier  sodium  levels. 
One  comment  objected  to  "relaxing"  the 
standards  and  suggested  even  tighter 
regulation  in  the  interest  of  public 
health  (200  mg  for  individual  foods  and 
400  mg  for  meal  products). 

A  few'  conunents  stated  that  the 
second-tier  sodium  levels  were 
reasonable  and  should  no  longer  be 
delayed.  Evidence  presented  in  these 
comments  consisted  of:  (1)  Information 
suggesting  that  manufacturers  could 
conform  to  the  second-tier  sodium 
levels  without  presenting  food  safety 
concerns,  and  (2)  summary  lists  of 
products  that  would  remain  in  the 
marketplace  if  the  second-tier  sodium 
levels  took  effect. 

The  remaining  comments  did  not    - 
directly  address  the  issue  of  whether 
FDA  should  amend  the  sodium  levels, 
but,  rather,  provided  general 
information  or  opinions  regarding 
sodium  levels.  For  example,  one  such 
comment  stated  that  there  are  health 
risks  associated  with  a  low-sodium  diet. 

FDA  used  information  provided  in  the 
comments,  along  with  information  the 
agency  gathered  through  an 
independent  data  analysis,  to  determine 
its  proposed  action. 

III.  Proposed  Action 

A.  Introduction 

The  agency  established  a  definition 
for  .the  term  "healthy"  as  an  implied 
nutrient  content  claim  (59  FR  24232). 
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The  fundamental  purpose  of  a  "healthy" 
claim  is  to  highlight  those  foods  that, 
based  on  their  nutrient  levels,  are 
particularly  useful  in  constructing  a  diet 
that  conforms  to  current  dietary 
guidelines,  which  suggest  that  daily 
sodium  intake  not  exceed  2,400  mg  (Ref. 
1).  To  assist  consumers  in  constructing 
such  a  diet,  a  reasonable  number  of 
"healthy"  foods  should  be  available  in 
the  marketplace. 

FDA  stated  in  the  ANPRM  that  its 
goal  was  to  establish  sodium  levels  for 
the  definition  of  "healthy"  that  are  not 
so  restrictive  as  to  preclude  the  use  of 
the  term  "healthy,"  and  not  so  broadly 
defined  as  to  cause  the  term  to  lose  its 
value  in  identifying  useful  products  for 
constructing  a  healthy  diet  (62  FR  67771 
at  67772). 

To  assess  the  number  of  "healthy" 
products  in  the  marketplace,  FDA 
conducted  a  marketplace  data  analysis 
(Ref.  2)  using  information  from  the 
Information  Resources,  Inc.  (IRI) 
InfoScan  database.  The  IRI  InfoScan 
database  contains  dollar  and  sales 
information  for  food  and  dietary 
supplement  products.  InfoScan  includes 
information  collected  weekly  from  a 
selected  group  of  grocery,  drug,  and 
mass  merchandiser  stores  across  the 
continental  United  States  with  annual 
sales  of  $2  million  and  above  (sample 
store  data) — more  than  32,000  retail 
establishments.  The  retail  stores  are 
statistically  selected,  and  the  database 
contains  sales  data  for  all  ^oducts  in 
these  retail  stores  that  are  scaimed  (i.e., 
sold)  at  check  out.  IRI  applies  projection 
factors  to  the  sample  store  data  to 
estimate  total  sales  in  the  continental 
United  States  from  stores  that  have 
annual  sales  of  $2  million  and  above. 
Using  the  IRI  InfoScan  database,  FDA 
estimated  the  number  of  "healthy" 
brands  and  "healthy"  products  in  the 
marketplace  during  1993  to  1999. 

In  the  following  discussion  of  the 
marketplace  data  analysis,  the  term 
"brands"  refers  to  brand  names  (not 
manufacturers)  in  the  IRI  InfoScan 
database  (e.g..  Healthy  Choice,  Health 
Valley,  Healthline),  while  the  term 
"products"  refers  to  the  difi'erent  items 
(i.e.,  separate  Universal  Product  Codes) 
sold  under  that  brand  name  (e.g.,  raisin 
bran  versus  corn  flakes;  12-ounces  (oz) 
package  versus  16-oz  package)  (Ref.  2). 

B.  Individual  Foods 

1 .  Conventional  Foods 

In  the  marketplace  data  analysis  of 
"healthy"  individual  foods,  the  agency 
estimated  the  total  number  of  "healthy" 
products  and  brands  available  in  1993, 
in  1999,  and  any  time  in  the  timeframe 
from  1993  to  1999.  The  agency  also 


estimated  the  number  of  "healthy" 
individual  foods  for  specific  food 
categories.  FDA  does  not  have  any  data 
to  determine  either  the  number  of 
"healthy"  products  or  the  pace  of 
increase  in  the  availability  of  "healthy" 
products  prior  to  1993.  When  compiling 
the  marketplace  data  analysis,  the 
agency  considered  all  conventional 
foods  that  did  not  meet  the  meal  or 
main  dish  definition  in  §  101.13(1)  and 
(m)  (including  soups,  salads  (e.g.,  precut 
in  a  bag,  prepared  refrigerated  salads), 
and  single-ingredient  seafood  and  game 
mf  ats)  to  be  individual  foods.  FDA 
considered  dietary  supplements 
separately  using  a  different  database. 
Dietary  supplements  are  discussed  in 
section  III.  B.2  of  this  document. 
FDA  estimated  that  in  1999  the 
marketplace  had  872  "healthy" 
individual  food  products  available  to 
the  consumer,  compared  to  842  such 
products  available  in  1993  (Ref.  2). 
There  was  also  an  increase  in  the 
number  of  "healthy"  brands  for 
individual  foods  in  the  marketplace 
from  1993  to  1999.  In  1993,  only  50 
brands  carried  a  "healthy"  product, 
while  69  brands  were  available  in  1999. 
Considering  that  the  1993  figures  are 
representative  of  the  marketplace  prior 
to  the  1994  final  rule  defining 
"healthy,"  the  increase  in  "healthy" 
products  shows  that,  in  addition  to 
manufacturers  being  able  to  comply 
with  the  definition  established  in  1994, 
they  have  also  been  able  to  develop 
additional  "healthy"  products. 
Manufactiu^rs  have  increased  the 
number  of  available  "healthy"  brands  as 
well  as  the  niunber  of  available 
"healthy"  products  at  or  below  the  first- 
tier  sodium  level. 

There  has  been  an  increase  in  the 
nimiber  of  "healthy"  individual  food 
products  in  many  of  the  specific  food 
categories  defined  by  IRI  (Ref.  2).  For 
example,  in  the  IRI  category  of  "Salty 
Snacks"  (e.g.,  pretzels,  potato  chips), 
there  were  18  available  "healthy" 
products  in  1993  and  46  in  1999,  with 
3  "healthy"  brands  available  in  1993 
and  5  in  1999.  For  popcorn  products 
identified  in  the  IRI  category  of 
"Popcorn/Popcorn  Oil,"  no  "healthy" 
products  existed  in  1993,  but  in  1999 
there  were  10  "healthy"  products  and  2 
"healthy"  brands  in  the  marketplace. 
Similarly,  in  the  IRI  category  "Fresh 
Breads  &  Rolls,"  21  "healthy"  products 
and  5  "healthy"  brands  were  on  the 
market  in  1993,  while  in  1999,  64 
"healthy"  products  and  9  brands  were 
available.  Increases  can  also  be  seen  in 
the  IRI  category  of  "FZ  (Frozen! 
Seafood";  14  "healthy"  products  were 
available  in  1993,  while  22  were 
available  to  consumers  in  1999,  with  3 


"healthy"  brands  in  both  1993  and 
1999.  These  are  only  a  few  examples  of 
increases  in  the  number  of  "healthy" 
individual  food  products  available  to 
the  consumer. 

Not  all  food  categories,  however,  had 
an  increase  in  the  number  of  "healthy" 
products  from  1993  to  1999.  For 
instance,  foods  in  the  IRI  categories 
"Cold  Cereal,"  "Cookies,"  Dried  Fruit," 
"Salad  Dressings — SS"  (where  SS 
stands  for  shelf  stable),  "Sauce,"  and 
"Carbonated  Beverages"  saw  a  drop  in 
the  number  of  "healthy"  products 
available  from  1993  to  1999  (Ref.  2).  For 
food  categories  such  as  cold  cereal, 
salad  dressing,  and  sauces,  sodium  mav 
have  been  a  factor  in  the  decrease  in  the 
number  of  products  available  from  1993 
to  1999  because  the  sodium  levels  in 
these  products  cover  a  very  wide  range, 
and  some  exceed  the  first-tier 
requirement  for  products  labeled  as 
"healthy"  (Ref.  3).  However,  based  on 
typical  sodium  levels  for  other  food 
categories.,  such  as  cookies,  dried  fruit, 
and  carbonated  beverages,  it  is  unlikely 
that  sodium  was  responsible  for  the 
decrease  in  the  number  of  these 
"healthy"  products  in  the  marketplace 
because  typical  sodium  levels  are  below 
both  the  first-  and  second-tier  sodium 
levels  (Ref.  3). 

In  addition,  certain  food  categories 
generally  contain  little  sodium.  Foods 
such  as  fish,  fruit  juices,  hot  cereals, 
rice,  vegetables,  pastas,  and  yogurt 
typically  have  considerably  less  than 
360  mg  sodium  per  reference  amount 
and  per  ser\'ing  size  (Ref.  3).  For  most 
of  these  foods,  there  was  an  increase  or. 
no  change  in  the  number  of  brands  and 
products  available  in  1999  compared  to 
1993  (Ref.  2).  There  was  a  decrease  in 
the  number  of  vegetable  and  pasta 
products  labeled  "healthy;"  however, 
there  is  no  reason  to  believe  that  this 
decrease  was  due  to  the  sodium  content. 
Because  these  categories  of  food 
generally  contain  little  sodium,  the 
proposed  second-tier  sodium  level  is 
unlikely  to  have  an  impact  on  the 
number  of  "healthy"  products  in  the 
marketplace. 

The  agency  also  evaluated  data  from 
the  1997  Food  Label  and  Package 
Survey  (FLAPS)  (Ref.  4),  which 
represents  data  collected  in  1997  frtim  a 
limited  number  of  product  brands  in 
specific  food  categories.  The  agency 
reviewed  this  database  because  it 
includes  data  that  were  not  available  in 
the  marketplace  data  analysis,  including 
information  on  claims  and  other 
information  included  on  product  labels. 
For  example,  FDA  found  a  number  of 
"healthy"  claims  on  individual  foods 
(Ref.  4),  such  as  "Healthy  real  egg 
product"  and  "Apple  sauce  is  a 
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delicious  and  healthy  fruit  product, 
which  contains  no  fat,  very  low  sodium, 
and  no  cholesterol."  Such  statements 
are  implied  nutrient  content  claims  for 
"healthy"  that  the  marketplace  data 
analysis  did  not  identify  because  the 
term  "healthy"  was  not  part  of  the 
brand  name  of  the  product.  This  leads 
FDA  to  believe  that  there  are  individual 
foods  in  the  market  place  bearing 
"healthy"  claims  in  addition  to  those 
identified  in  the  marketplace  data 
analysis.  As  some  "healthy"  claims  are 
not  part  of  the  brand  name  of  the 
product  and,  therefore,  were  not 
captured  in  the  marketplace  data 
analysis,  it  is  likely  that  the  number  of 
"healthy"  individual  foods  included  in 
that  analysis  underestimates  the  number 
of  individual  food  products  bearing 
"healthy"  claims. 

The  agency  notes  that  individual 
foods  with  reference  amounts  on  the 
lower  end  of  the  scale  are  also  less 
likely  to  be  affected  by  adoption  of  the 
second-tier  sodium  level  because  they 
are  able  to  claim  the  same  360  mg 
sodium  level  for  a  "healthy"  product  as 
other  individual  foods  with  larger 
reference  amounts.  For  example,  bread 
or  rolls  have  a  reference  amount  of  50 
g  (§  101.12(b)  (21  CFR  101.12(b)).  table 
2,  "Bakery  products:  Breads  (excluding 
sweet  quick  type),  rolls").  A  50  g  serving 
of  bread  or  rolls  typically  contains  less 
than  360  mg  sodium  (Ref.  3)  and  would 
meet  the  second-tier  criterion.  Contrast 
that  with  individual  foods  such  as  pasta 
or  potato  salad,  which  have  a  reference 
amount  of  140  g  (§  101.12(b),  table  2 
"Salads:  Pasta  or  potato  salad"). 
Assuming  other  aspects  of  the  "healthy" 
definition  are  met,  140  g  of  pasta  or 
potato  salad  must  contain  no  more  than 
360  mg  sodium  to  be  considered 
"healthy,"  although  the  reference 
amount  for  pasta  or  potato  salad  (140  g) 
is  almost  three  times  that  of  bread  or 
rolls  (50  g).  Many  other  individual  foods 
are  similar  to  the  bread  and  rolls,  having 
a  reference  amount  on  the  lower  end  of 
the  scale,  which  allows  those  products 
more  flexibility  in  their  sodium  level. 

Additionally,  the  agency  believes  that 
some  individual  foods  may  be  close  to 
meeting  the  second-tier  sodium  level.  If 
the  second-tier  sodium  level  goes  into 
effect,  manufacturers  may  choose  to 
reformulate  such  products  in  order  to 
retain  a  "healthy"  claim. 

The  ConAgra  petition  and  other 
comments  identified  a  few  specific 
categories  of  individual  foods  for  which 
the  ability  to  make  "healthy"  claims 
could  be  negatively  affected  by 
permitting  the  second-tier  sodium  levels 
to  take  effect  (e.g.,  soups,  cheeses, 
frankfurters,' and  luncheon  meats).  FDA 
examined  the  marketplace  data  analysis 


for  these  specific  food  categories  (Ref. 

2). 

The  total  number  of  "healthy"  wet 
and  dry  soup  products  available  in  the 
marketplace  increased  during  1993 
through  1999.  In  1993,  104  "healthy" 
soup  products  were  on  the  market.  In 
1999.  over  20  more  products  were 
available,  for  a  total  of  126  "healthy" 
soup  products  in  1999.  The  number  of 
"healthy"  brands  remained  steady  at  six 
in  both  1993  and  1999. 

The  petitioner  indicated  that  its 
"healthy"  soup  products  would  not  be 
able  to  meet  the  second-tier  sodium 
level.  The  petitioner  stated  that  it  had 
expended  numerous  resources  (e.g., 
consulting  with  experts  in  the  field  of 
food  technology  and  conducting 
research  and  development  programs 
with  flavor  companies)  and  was  not  able 
to  find  a  satisfactor>'  salt  replacement 
for  its  "healthy"  line  of  soups. 

On  the  other  hand,  a  comment  by  a 
major  manufacturer  of  soups  claimed 
that  it  has  been  able  to  reduce  the 
sodium  levels  in  its  "healthy"  soups 
and  is  currently  able  to  meet  the  second- 
tier  sodium  level  for  "healthy" 
individual  foods.  The  comment  from 
this  major  soup  manufacturer  indicated 
that  it  was  able  to  reformulate  its 
"healthy"  soup  product  line  by 
modifying  the  flavor  system  with 
ingredient  changes  on  a  product  by 
product  basis.  The  comment  also  noted 
that  reducing  sodium  in  a  product  is 
technically  difficult  but  not  unsolvable 
and  that  the  flavor  profile  of  a  product 
can  be  manipulated  so  that  it  maintains 
consumer  appeal. 

Because  one  major  soup  manufacturer 
has  been  able  to  develop  a  "healthy" 
soup  line  that  meets  the  second-tier 
sodium  level  for  "healthy"  individual 
foods,  FDA  tentatively  concludes  that  it 
is  technologically  feasible  to  produce  a 
"healthy"  soup  product  that  meets  the 
second-tier  sodium  level  and  is 
palatable  to  consumers.  The  petitioner 
also  stated  that  cheese  might  not  be  able 
to  meet  the  second-tier  "healthy"* 
sodium  requirement  because  salt  is 
required  in  the  manufacturing  process 
and  cannot  be  reduced  without 
jeopardizing  taste  and  texture.  The 
petitioner  also  contended  that  if  FDA 
permits  the  second-tier  sodium  level  to 
take  effect  for  individual  foods,  there 
will  be  no  "healthy"  version  of  cheese 
in  the  marketplace. 

Another  comment  stated  that  if  it  is 
not  possible  to  manufacture  a  "healthy" 
cheese,  then  no  exception  should  be 
made,  and  cheese  products  should  be 
removed  from  the  "healthy" 
marketplace  until  manufacturers  are 
capable  of  producing  a  cheese  that 
meets  the  "healthy"  definition. 


The  petitioner's  comments  regarding 
cheese  are  reinforced  by  the  trend  seen 
by  FDA  in  its  marketplace  data  analysis 
(Ref.  2).  For  example,  there  has  been  a 
general  decline  in  the  number  of 
"healthy"  cheeses  in  the  marketplace.  In 
1993.  before  the  final  rule  defining 
"healthy"  was  issued,  there  were  a  total 
of  60  "healthy"  cheese  products  with  3 
different  brands  on  the  market; 
however,  in  1999,  the  numbers  dropped 
to  32  products  with  only  1  brand  in  the 
marketplace.  Furthermore,  in  Spring 
2001 ,  FDA  staff  made  an  informal 
telephone  inquiry  to  the  customer 
service  center  of  the  only  manufacturer 
of  "healthy"  cheese  identified  in  the 
marketplace  data  analysis  for  1999  (Ref. 
5).  The  manufacturer  indicated  that  its 
"healthy"  line  of  cheese  had  been 
discontinued.  To  the  best  of  the 
agency's  knowledge,  no  new 
manufacturer  has  entered  the  "healthy" 
cheese  market. 

FDA  agrees  that  cheese  generally 
requires  salt  in  the  manufacturing 
process.  Cheese  is  made  ft-om  the 
coagulation  of  milk  into  curds  and 
whey.  The  whey  is  drained  off  and  salt 
(sodium  chloride)  is  typically  added  to 
the  curd  to  control  microbial  growth 
and  enzyme  activity,  assist  in  curd 
synthesis  (whey  expression),  and 
directly  cause  changes  in  cheese 
proteins  that  will  influence  cheese 
texture  (Ref.  6).  The  agency  requests 
comments  on  whether  salt  is  the 
limiting  element  in  achieving  a 
"healthy"  cheese  and  whether  salt  can 
be  removed  from  the  cheese-making 
process. 

FDA  notes  that  "healthy"  cheeses 
may  have  been  removed  fi-om  the 
marketplace  for  reasons  other  than  the 
sodium  requirement.  Some  "healthy" 
cheeses  (e.g.,  light  mozzarella  cheeses) 
were  able  to  meet  the  proposed  second- 
tier  sodium  level  for  "healthy" 
individual  foods;  nonetheless,  those 
products  were  removed  from  the 
marketplace  (Ref.  5).  In  addition  to 
sodium,  cheese  also  typically  contains 
fat  and  saturated  fat,  which  have  been 
identified  as  nutrients  to  limit  when 
constructing  a  "healthy"  diet  (Ref.  1). 
Because  the  "healthy"  claim  sets  limits 
on  all  three  nutrients,  the  multiple 
requirements  may  be  the  reason  why 
"healthy"  cheeses  are  no  longer  in  the 
marketplace.  FDA  requests  comments 
that  would  help  clarify  whether  it  is  the 
sodium  limit,  the  fat  or  saturated  fat 
limits,  the  combination  of  limits,  or 
some  other  factor  or  factors  that  have 
resulted  in  manufacturers  discontinuing 
the  manufacture  and  marketing  of 
"healthy"  cheeses. 

Further,  the  agency  is  not  persuaded 
that  it  is  necessary  to  provide  for 


Federal  Register /Vol.  68,  No.  34 /Thursday.  February  20,  2003  /  Proposed  Rules  8167 


"healthy"  cheese  since  the  lack  of  a 
"healthy"  cheese  product  is  not  likely  to 
prevent  consumers  from  constructing  a 
diet  consistent  with  dietary  guidelines. 
Although  cheese  contributes  calcium  to 
the  diet  (Ref.  1),  consumers  can  obtain 
their  reference  daily  intake  (RDI)  of 
calcium  from  many  other  sources  such 
as  low-fat  milk,  yogurt,  and  dark-green 
leafy  vegetables,  to  name  a  few. 

For  consumers  who  choose  to  eat 
cheese,  there  are  alternative  cheese 
products  such  as  "reduced  fat"  or 
"reduced  sodium"  cheeses.  These 
claims  accurately  describe  the  specific 
attributes  of  the  product  without 
claiming  that  it  conforms  to  the 
requirements  for  "healthy." 

FDA  also  is  concerned  that  treating 
cheese  differently  from  other  foods 
could  be  misleading  to  consumers  trying 
to  construct  a  healthy  diet.  Cheese  has 
a  small  reference  amount  (30  g) 
(§  101.12(b),  table  2,  "Dairy  Products 
and  Substitutes:  Cheese,  all  others 
except  those  listed  as  separate 
categories — includes  cream  cheese  and 
cheese  spread"),  and  therefore,  more 
than  one  serving  can  be  consumed 
easily.  In  general,  approximately  32  g  to 
46  g  of  cheese  is  consumed  per  eating 
occasion  (Ref.  7).  Because  the  actual 
amount  consumed  is  typically  larger 
than  the  reference  amount  (30  g),  it 
appears  that  consumers  will  be  better 
served  if  the  second-tier  sodium  level 
applies  to  all  foods,  including  cheese. 
Applying  the  second-tier  sodium  level 
to  cheese  will  help  maintain  a 
reasonable  sodium  intake  even  for  those 
people"who  consume  larger  amounts  of 
cheese. 

However,  FDA  invites  comments  on 
whether  having  no  "healthy"  cheeses 
may  have  a  negative  impact  on 
consumers,  and  if  so,  whether  the 
agency  could  establish  a  reasonable 
alternative  sodium  requirement  for 
"healthy"  cheese.  Alternative  methods 
might  include:  (1)  Leaving  cheese  at  the 
current  first-tier  sodium  level  for 
"healthy"  individual  foods  (480  mg)  or 
(2)  establishing  "healthy"  sodium  levels 
based  on  a  percent  reduction  of  market- 
basket  norms. 

The  first  alternative  of  leaving  cheese 
at  the  ciurent  first-tier  sodium  level  for 
"healthy"  individual  foods  may 
encourage  cheese  manufacturers  to 
reenter  the  marketplace,  since  they 
would  no  longer  have  to  face 
uncertainty  as  to  whether  the  sodium 
level  would  be  reduced  to  the  second- 
tier  level.  The  marketplace  data  analysis 
showed  that  there  were  32  "healthy" 
cheese  products  in  1999,  demonstrating 
that  manufacturers  were  capable  of 
producing  a  "healthy"  cheese  at  the 
current  first-tier  sodium  level. 


The  second  alternative  of  establishing 
a  "healthy"  sodium  level  based  on  a 
market-basket  norm  may  not  be 
practical  for  all  individual  foods  but 
may  be  appropriate  for  cheese  because 
of  its  special  msmufacturing  process.  To 
consider  both  alternatives,  it  would  be 
helpful  to  have  additional  information, 
such  as:  (1)  The  sodium  levels  for 
various  cheeses  currently  in  the 
marketplace  that  do  not  bear  the  term 
"heedthy"  (i.e.,  the  current  market- 
basket  norm)  and  what  might  be  an 
achievable  percent  reduction  for  sodium 
from  that  market-basket  norm;  (2)  the 
impact  that  exempting  cheese,  not 
exempting  cheese,  or  establishingan 
alternative  sodium  level  would  have  on 
diets;  (3)  the  minimum  levels  of  sodium 
that  can  be  achieved  in  the  production 
of  an  acceptable  cheese  product;  (4)  the 
technology  available  to  reduce  sodium 
levels  in  cheese  products;  and  (5)  the 
extent  to  which  salt  (sodiiun  chloride)  is 
required  in  the  cheese-making  process. 

Comments  received  in  response  to  the 
ANPRM  also  indicated  that  ft-ankfurters 
and  luncheon  meat  may  have  difficulty 
meeting  the  second-tier  sodium  level  of 
the  "healthy"  definition.  However, 
those  products  fall  outside  FDA's 
jurisdibtion,  as  they  are  regulated  by 
USDA;  therefore,  they  are  not  addressed 
in  this  proposal. 

Another  issue  raised  by  the  petitioner 
was  the  role  of  salt  as  a  preservative  in 
refrigerated  foods,  particularly  meat  and 
poultry  products,  because  the  petitioner 
contended  that  refrigeration  alone 
cannot  be  relied  upon  to  ensure  food 
safety.  However,  a  comment  stated  that 
the  difference  between  the  first-tier  ^80 
mg)  and  the  second-tier  (360  mg) 
sodium  levels  is  insignificant  with 
respect  to  food  safety.  The  comment 
noted  that  sodium  does  not  protect 
against  microbiological  contamination 
in  processed  meats  and  that  no  one 
factor  is  responsible  for  product  safety. 

Again,  since  meat  and  poultry  fall 
outside  FDA's  jurisdiction,  they  will  not 
be  addressed  in  this  rulemaking.  The 
agency  requests  comments  on  whether 
sodium  levels  of  360  to  480  mg  are 
protective  and  play  a  role  in  food  safety 
for  foods  that  FDA  regulates;  whether 
changing  from  the  first-  to  the  second- 
tier  sodium  level  would  negatively 
impact  food  safety;  and  what  other 
preservation  methods  could  be  used  to 
ensure  food  safety  in  conjunction  with 
lower  sodiiun  levels. 

Based  on  the  data  siunmarizdd.  it 
appears  that:  (1)  A  reasonable  number  of 
"healthy"  individual  food  products 
were  available  in  the  marketplace  from 
1993  through  1999;  (2)  in  many  food 
categories  there  has  been  an  increase  in 
the  number  of  "healthy"  products  and 


brands;  and  (3)  many  "healthy".' 
individual  foods,  such  as  those  with 
reference  amounts  at  the  lower  end  of 
the  scale  or  those  that  typically  contain 
limited  amounts  of  sodium,  would 
reniain  unaffected  by  the  proposed 
change  to  the  sfecOnd-tier  sodium  level 
for  individual  foods.  Therefore,  with  the 
possible  exception  of  cheeses,  the 
overall  impact  of  permitting  the  second- 
tier  sodium  level  to  take  effect  for 
individual  foods  appears  to  be  limited 
to  minor  reductions  in  the  number  of 
"healthy"  products  in  some  food 
categories. 

Accordingly,  the  agency  tentatively 
concludes  that  the  second-tier  sodium 
level  is  the  appropriate  sodium 
requirement  for  the  "healthy"  definition 
for  individual  foods.  The  agency 
believes  the  second-tier  sodium  level 
provides  a  meaningful  definition  of 
"healthy"  that  will  enable  consumers  to 
construct  a  diet  that  is  consistent  with 
current  dietary  guidelines  but  is  not  so 
narrowly  defined  as  to  disqualify  many 
foods  that  are  reconunended  to  be  in  the 
diet  (59  FR  24232  at  24240). 

Therefore,  the  agency  is  proposing  not 
to  amend  the  second-tier  "healthy" 
sodium  level  of  360  mg  for  individual 
foods  in  current  §  101.65(d)(2)(ii){C)(I) 
and  (d)(2)(ii)(C)(2),  and  (d)(3)(ii)(C)(i) 
and  (d)(3)(ii)(C)(2).  These  paragraphs  are 
being  revised  in  format,  however,  as 
discussed  in  section  III.  F  of  this 
document.  The  second-tier  sodium  level 
for  individual  foods  is  to  take  effect  at 
the  end  of  the  stay  period,  Januarj'  1, 
2006  (67  FR  30795). 

The  agency  is  requesting  comments 
and  information  on  the  potential  impact 
of  the  second-tier  sodium  level  on 
specific  individual  food  categories.  In 
particular,  FDA  is  seeking  information 
on  the  range  of  sodium  content  in  food 
categories  and  the  proportion  of 
products  that  contain  sodium  at  or 
below  the  first-  and  second-tier  levels  of 
current  §101.65. 

2.  Dietary  Supplements 

Dietary  supplements,  like  other 
individual  foods,  must  meet  all  of  the 
requirements  in  §101. 65(d)(2)  to  make   ' 
"healthy"  claims.  FDA  has  evaluated 
data  for  dietary  supplements  and 
tentatively  concludes  that  permitting 
the  second-tier  sodium  level  to  go  into 
effect  is  unlikely  to  reduce  the 
availability  of  "healthy"  dietary 
supplements.  The  agency  assessed  the 
prevalence  of  dietary  supplement 
products  that  qontain  salt  or  sodium  and 
are  labeled  as  "healthy."  The  agency 
used  a  database  developed  by  Research 
Triangle  Institute  (RTl)  (Ref.  8),  which 
includes  detailed  information  on 
approximately  3,000  dietary  supplement 
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products  collected  between  November 
1999  and  February  2000,  including 
information  from  labels  of  products 
purchased  from  retail  establishments 
and  information  taken  from  mail-order 
catalogs  and  Internet  sites.  In  selecting 
dietary  supplement  products,  RTI  used 
the  definition  of  "dietary  supplement" 
from  the  Dietary  Supplement  Heahh 
and  Education  Act  of  1994  (Public  Law 
103-417),  which  includes,  among  other 
things,  vitamins,  minerals,  herbs  and 
other  botanicals,  and  amino  acids 
(section  201(ff)  of  the  act  (21  U.S.C. 
321  (ff))).  RTI  included  only  information 
available  to  consumers  at  the  point-of- 
sale. 

The  RTI  sampling  procedure  was 
designed  to  include  the  maximum 
number  of  different  products  and 
different  ingredients,  which  led  to  a 
relatively  greater  variety  of  products 
than  would  be  representative  of 
consumer  purchase  patterns.  In  order  to 
get  as  many  products  as  possible  with 
different  characteristics,  RTI  over- 
sampled  health  food  stores.  This  led  to 
an  over-sample  of  herbals  and 
botanicals,  which,  according  to  the 
database,  are  more  likely  to  contain 
sodium.  Thus,  the  design  of  the  survey 
(e.g.,  how  the  products  were  sampled) 
would  be  likely  to  lead  to  an 
overestimate  of  the  percentage  of  dietary 
supplements  that  contain  sodium. 

FDA  recognizes  that  the  RTI  database 
cannot  be  used  to  make  precise, 
quantitative  estimates  of  dietary 
supplement  characteristics; 
nevertheless,  in  the  absence  of  other 
available  data,  FDA  used  these  data  to 
estimate  the  proportion  of  dietary 
supplement  products  that  might  be 
affected  by  permitting  the  second-tier 
sodium  requirements  to  take  effect  for 
the  term  "healthy."  FDA  found  these 
data  useful  as  they  allow  for  a 
conservative  estimate  of  the  impact  of 
the  proposed  rule  on  dietary 
supplement  products,  because  it  is 
likely  that  a  smaller  proportion  of 
products  will  be  impacted  than  the 
proportion  calculated  under  this 
assessment.  FDA  requests  comments  on 
this  assessment  of  dietary  supplement 
products  that  may  contain  sodium  and 
welcomes  any  additional  available  data 
cpnceming  dietary  supplements. 

To  estimate  the  proportion  of  dietary 
supplement  products  in  this  dataset  that 
contain  sodium,  FDA  reviewed  the 
ingredient  information  in  the  RTI 
database,  which  includes  information 
on  the  first  30  ingredients  contained  in 
the  product.  The  agency  searched  for 
ingredients  containing  either  the  term 
"salt"  (sodium  chloride),  the  most 
common  source  of  sodium  in  foods,  or 
the  term  "sodium"  (e.g.,  sodium 


benzoate).  This  process  would  not  have 
identified  ingredients  containing  other 
sources  of  sodium  (i.e.,  ingredients  that 
include  sodium-containing  components 
that  do  not  include  sodium  in  their 
name).  FDA  identified  133  dietary 
supplement  products  in  this  dataset  (4 
percent)  containing  the  terms  "sodium" 
or  "salt"  in  one  or  more  of  the  first  30 
ingredients. 

To  estimate  the  proportion  of  dietary 
supplement  products  in  this  dataset  that 
may  contain  sodium  and  also  bear  a 
claim  for  "healthy,"  FDA  reviewed  the 
database  for  brand  names,  product 
names,  and  claims  on  the  133  dietary 
supplement  products.  The  agency  found 

I  product  with  the  term  "health"  in  the 
brand  name,  1  product  with  the  term 
"heahh"  in  the  product  name  and  also 
in  the  product  claim,  and  32  products 
with  claims  containing  the  terms 
"health"  or  "healthy."  Most  of  the 
claims  on  the  products  were  structure/ 
hinction  claims  under  21  CFR  101.93(f) 
(e.g.,  "Helps  promote  bone  health")  or 
health  claims  under  21  CFR  101.14  (e.g., 
"Enough  calcium  helps  maintain  good 
bone  health  and  reduce  the  risk  of 
osteoporosis");  such  claims  would  not 
be  considered  "healthy"  claims  under 

§  101.65(d).  FDA  did,  however,  identify 

I I  products  in  this  dataset  (0.4  percent) 
bearing  "healthy"  claims  under 

§  101.65(d)  either  as  part  of  the  brand  or 
product  name  or  as  a  separate  claim  on 
the  product  (Ref.  8).  Since  this  dataset 
over-sampled  products  that  are  more 
likely  to  contain  sodium,  it  is  likely  that 
less  than  one  percent  of  dietary 
supplement  products  would  potentially 
be  affected  by  requiring  individual 
foods  bearing  the  claim  "healthy"  to 
meet  the  proposed,  second-tier  sodium 
requirement. 

In  addition  to  the  relatively  small 
proportion  of  dietary  supplement 
products  overall  that  contain  sodium 
and  bear  "healthy"  claims,  judging  from 
our  sample  of  1 1  products  in  this 
dataset,  the  amount  of  sodium 
contained  in  these  dietary  supplement 
products  is  probably  quite  limited  for  a 
variety  of  reasons.  Since  ingredients  are 
listed  on  product  labels  in  descending 
order  of  predominance  by  weight  (21 
CFR  101.4),  the  amount  of  sodium  in 
dietary  supplement  products  is  likely  to 
be  small  because  the  sodium-containing 
ingredients  tend  to  be  minor  ingredients 
(Ref.  8).  Furthermore,  dietary 
supplement  products  tend  to  have  small 
serving  sizes  (e.g.,  pills,  capsules, 
packets,  teaspoons). 

In  addition,  only  a  small  proportion  of 
most  sodium-containing  dietary 
supplement  ingredients  is  actually 
sodium.  For  example,  salt  (sodium 
chloride)  is  the  ingredient  withlhe 


highest  proportion  of  sodium,  about  40 
percent.  The  agency  calculated  the 
percentage  of  sodium  for  the  other 
sodium-containing  ingredients  about 
which  the  agency  had  sufficient 
information,  and  these  other  ingredients 
contain  a  significantly  smaller 
proportion  of  sodium,  varying  from 
around  12  to  27  percent  (Ref.  8).  Thus, 
dietary  supplements  are  likely  to 
contain  limited  amounts  of  sodium 
because  the  sodium-containing 
ingredients  themselves  contain  limited 
amounts  of  sodium. 

An  example  may  help  to  illustrate 
how  the  two  factors  discussed  work  in 
tandem  to  limit  the  amount  of  sodium 
in  dietary  supplement  products.  Only 
one  of  the  11  products  bearing  a  healthy 
claim  listed  salt  as  an  ingredient.  This 
product  lists  salt  as  the  14th  ingredient 
in  order  of  predominance.  Thus,  the 
amount  of  sodium  in  that  particular 
dietary  supplement  product  is  likely  to 
be  small  since  it  is  only  40  percent  of 
a  very  minor  ingredient. 

Also,  unlike  conventional  food 
products  that  use  salt  to  improve  taste, 
dietary  supplement  products  are  taken 
to  supplement  the  diet  and  are  not 
generally  consumed  for  their  taste.  Most 
dietary  supplement  products  are  in  pill, 
tablet,  or  capsule  form  (Ref.  8)  and  are 
swallowed  without  chewing.  Therefore, 
since  taste  is  not  a  factor  for  most  of 
these  products,  manufacturers  selecting 
ingredients  for  their  dietary  supplement 
products  can  easily  avoid  sodium- 
containing  ingredients  if  they  are  trying 
to  limit  the  sodium  content  in  order  to 
make  "healthy"  claims. 

Thus,  given  the  foregoing  information 
and  observations  based  on  the  RTI  data 
sample,  FDA  does  not  anticipate  that 
the  sodium  content  of  dietary 
supplement  products  will  have  an 
impact  on  their  ability  to  qualify  for 
"healthy"  claims.  Furthermore,  the 
agency  received  no  comments  to  the 
ANPRM  from  dietary  supplement 
manufacturers  indicating  that  dietary 
supplement  products  currently  making 
"healthy"  claims  would  be  affected. 
Thus,  FDA  does  not  believe  that 
changing  the  sodium  content 
requirement  for  individual  foods 
bearing  "healthy"  claims  will  adversely 
affect  dietary  supplement  manufacturers 
wishing  to  make  such  claims.  The 
agency  requests  comments  on  whether 
its  assessment  regarding  dietary 
supplement  products  is  accurate  and 
whether  or  not  the  availability  of  dietary 
supplement  products  bearing  a 
"healthy"  claim  would  be  adversely 
affected  by  this  rulemaking.  FDA 
requests  specific  information  on  such 
products,  including  the  numbers  and 
types  of  products  affected,  the  current 
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level  of  sodium  in  the  products,  and  the 
types  of  "healthy"  claims  that  are  being 
made. 

C.  Meal  and  Main  Dish  Products 

For  purposes  of  this  section,  meal  and 
main  dish  products,  which  are  defined 
separately  in  §  101.13(1)  and  (m),  will  be 
considered  together.  This  is  consistent 
with  earlier  treatment  in  the  proposed 
rule,  the  final  rule,  the  partial  stays,  and 
the  ANPRM. 

To  assess  the  status  of  meal  and  main 
dish  products,  the  agency  separated  the 
data  on  meal  and  main  dish  products 
from  the  data  on  other  products  in  the 
marketplace  data  analysis.  When 
determining  the  number  of  products  and 
brands  that  fall  within  the  meal  and 
main  dish  category,  the  agency  included 
chili  with  meal  or  main  dish  products. 
In  performing  this  assessment,  the 
agency  considered  three  categories:  (1) 
Frozen  meals  and  main  dishes,  (2) 
refrigerated  and  shelf-stable  meals  and 
main  dishes,  and  (3)  chili.  FDA 
identihed  148  meal  and  main  dish 
.  products  labeled  "healthy"  among  10 
brands  in  the  IRI  analysis  (Ref.  2).  The 
1997  FLAPS  did  not  identify  any  meals 
or  main  dishes  that  used  a  "healthy" 
claim  but  were  not  from  a  "healthy" 
brand  (Ref  4). 

The  petitioner  stated  that  a  number  of 
"healthy"  meal  and  main  dish  products 
would  "disappear"  if  the  second-tier 
sodium  levels  were  to  take  effect  for 
meal  and  main  dish  products.  The 
petitioner  further  indicated  that  it 
would  not  be  able  to  produce  many 
meal  or  main  dish  products  that  meet 
the  second-tier  sodium  level  and  that 
are  palatable.  The  petitioner  also 
commented  that  some  weight-control 
meal  and  main  dish  products  are 
substantially  higher  in  sodium  than  the 
second-tier  level  established  for 
"healthy"  meal  and  main  dish  products. 

The  petitioner  provided  the  agency 
with  data  regarding  how  the  current 
first-tier  sodium  levels  for  the  "healthy" 
definition  aid  the  consumer  in 
achieving  a  diet  that  is  consistent  with 
dietary  guidelines.  The  data  included  a 
sample  menu  of  an  average  adult's  daily 
consumption  of  "healthy"  individual 
foods  and  meal  and  main  dish  products 
at  the  current  first-tier  sodium  levels 
(Ref  9).  The  sample  me'nu  demonstrated 
that  an  adult  using  "healthy"  as  a 
guidepost  could  obtain  a  diet  with  a 
sodium  level  close  to  the  recommended 
daily  sodium  intake  (Ref  1). 

In  contrast,  another  comment 
supported  permitting  the  second-tier 
sodium  level  for  "healthy"  meal  and 
main  dish  products  to  take  effect  and 
claimed  that  the  lower  sodium  level  is 
attainable.  However,  that  comment  did 


not  come  from  a  firm  that  produces 
"healthy"  meal  or  main  dish  products. 
In  addition,  the  comment  did  not 
provide  any  basis  for  concluding  that  a 
reasonable  number  of  "healthy"  meal 
and  main  dish  products  would  remain 
in  the  marketplace  if  the  second-tier 
sodium  levels  were  to  take  effect  for 
meal  and  main  dish  products. 

Based  on  the  marketplace  data 
analysis,  the  agency  found  that  there 
were  a  limited  number  of  "healthy" 
meal  and  main  dish  products  that  met 
the  current  first-tier  sodium  level.  The 
agency  further  found  a  general  decline 
in  the  number  of  meal  and  main  dish 
products  available  in  1999  compared  to 
1993  (Ref  2). 

The  number  of  "healthy"  frozen 
meals  and  main  dishes  decreased  ft^m 
177  products  in  1993  to  119  products  in 
1999.  During  1993  through  1999,  272 
"healthy"  frozen  meal  and  main  dish 
products  were  placed  on  the  market, 
with  less  than  half  surviving  until  1999. 
Similarly,  the  number  of  "healthy" 
frozen  meal  or  main  dish  product 
brands  has  also  decreased.  In  1993, 
there  were  nine  "healthy"  brands 
available,  and  oidy  six  brands  remained 
in  1999. 

The  number  of  "healthy"  shelf-stable 
or  refrigerated  meal  and  main  dish 
products  also  has  decreased,  with  23 
products  available  in  1993  and  only  11 
products  in  1999  (Ref  2).  During  1993 
through  1999,  33  "healthy"  shelf-stable 
and  refrigerated  meals  and  main  dish 
products  were  introduced  into  the 
market,  with  only  30  percent  of  those 
products  surviving  in  1999.  The  nimiber 
of  brands  marketing  a  "healthy"  shelf- ' 
stable  or  refrigerated  meal  or  main  dish 
product  has  dropped  slightly,  with  five 
brands  available  in  1993,  and  four 
brands  in  1999.  Only  "healthy"  chili 
products  have  increased  in  number  from 
10  in  1993  to  18  in  1999,  and  from  1  to 
2  brands  in  that  same  timeframe. 

Overall,  the  number  of  available  meal 
and  main  dish  products  (including 
frozen,  shelf-stable,  refrigerated,  and 
chili  products)  decreased  by  30  percent, 
from  210  products  in  1993  to  148 
products  in  1999  (Ref  2).  This  appears 
to  indicate  that  providing  consumers 
with  a  palatable  "healthy"  product  at 
the  current,  first-tier  sodium  level  is 
difficuU. 

The  limited  number  of  "healthy" 
meal  and  main  dish  products  affects 
FDA's  goal  to  provide  a  definition  for 
"healthy"  that  permits  consumers 
access  to  a  reasonable  number  of 
products  that  bear  the  "healthy"  cleiim. 
If  FDA  were  to  allow  the  second-tier 
sodium  level  for  "healthy"  meal  and 
main  dish  products  to  take  effect,  there 
would  likely  be  an  even  greater 


reduction  in  the  number  of  available 
"healthy"  meal  and  main  dish  products 
in  the  marketplace.  Furthermore,  some 
manufacturers  of  "healthy"  meal  and 
main  dish  products  plight  choose  to 
limit  only  fat  or  calorie  levels  and 
change  to  "lean,"  "low  calorie,"  or  "low 
fat"  claims.  Although  those  claims  do 
provide  some  assistance  to  consumers 
who  are  trying  to  construct  a  diet 
consistent  with  dietary  guideUnes,  there 
are  additional  nutritional  benefits  in 
products  bearing  a  "healthy"  claim. 
"Healthy"  meal  and  main  dish 
products,  in  addition  to  meeting  the 
sodium  limit,  also  meet  the  definition  of 
"low"  for  fat  and  saturated  fat:  contain 
no  more  than  90  mg  of  cholesterol  per 
serving  size,  and  contain  at  least  10 
percent  of  the  RDI  or  daily  reference 
value  per  serving  size  of  two  (for  main 
dish  products)  or  three  (for  meal 
products)  of  the  following  nutrients: 
Vitamin  A,  vitamin  C,  calcium,  iron, 
prptein,  and  fiber  (§  101.65(d)). 

Moreover,  FDA  finds  the  petitioner's 
comment  that  a  number  of  meal  and 
main  dish  products  would  "disappear" 
to  be  persuasive  because  the  petitioner 
is  one  of  only  a  few  manufacturers 
ciurently  producing  "healthy"  meal  and 
main  dish  products.  The  marketplace 
data  analysis  for  "healthy"  meal  and 
main  dish  products  and  brands  showed 
that  there  were  a  limited  number  of 
"healthy"  meal  and  main  dish 
mantifacturers,  with  one  manufacturer 
producing  most  of  the  "healthy"  meal 
and  main  dish  products.  In  1999,  ihost 
of  the  meal  and  main  dish  products 
available  were  finzen  diimers  and 
entrees.  There  were  only  6  "healthy" 
brands  of  frozen  meal  and  main  dish 
products,  and  5  of  the  brands  comprised 
only  16  percent  of  the  products 
available  (Ref  2).  The  remaining  84 
percent  of  "healthy"  meal  and  main 
dish  products  were  manufactured  by  the 
p^itioner.  Between  1993  and  1999, 
there  were  10  brands  marketed  by  firms 
other  than  the  petitioner.  Five  brands 
that  were  available  for  sale  in  1993  had 
completely  disappeared  from  the  market 
by  1999;  two  brands  had  significantly 
fewer  products  for  sale;  two  brands  that 
were  not  available  in  1993  offered  oidy 
a  few  products  in  1999;  and  one  brand 
had  more  products  for  sale  in  1999  than 
in  1993.  The  petitioner  also  had  more 
"healthy"  products  for  sale  in  1999  than 
in  1993.  Considering  the  petitioner's 
expertise  in  the  "healthy"  frozen  meal 
and  main  dish  market,  and  the  trends 
seen  in  the  marketplace,  FDA  believes 
that  the  petitioner  raised  valid  concerns 
about  the  second-tier  sodium  level  for 
meal  and  main  dish  products. 

Furthermore,  the  sodium  content  of 
the  sample  menu  provided  by  the 
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petitioner  in  support  of  retaining  the 
first-tier  sodium  levels  is  close  to  the 
recommended  daily  sodium  intake  set 
forth  in  the  dietary  guidelines  (Ref.  9). 
FDA  believes  that  minor  adjustments, 
such  as  the  lower  sodium  level  the 
agency  is  proposing  for  "healthy" 
individual  foods,  would  be  sufficient  to 
bring  such  a  menu  within  dietary 
guidelines. 

The  1997  FLAPS  data  (Ref.  4)  did  not 
contain  any  additional  "healthy"  claims 
for  meal  and  main  dish  products  that 
were  not  already  identified  in  the 
marketplace  data  analysis.  This  hirther 
supports  the  contention  that  there  are  a 
limited  number  of  "healthy  '  meal  and 
main  dish  products  in  the  marketplace. 
Meal  and  main  dish  products  make  a 
major  contribution  to  the  total  daily 
diet,  and  FDA  believes  that  sodium 
requirements  for  these  products  should 
reflect  this  contribution,  while 
remaining  consistent  with  current 
dietary  guidelines.  For  example,  under 
§  101.13(1),  a  meal  is  defined  as 
weighing  at  least  10  oz  per  labeled 
serving  and  containing  not  less  than 
three-40  g  portions  of  food,  or 
combinations  of  foods,  from  two  or 
more  of  the  four  food  groups:  (1)  Bread, 
cereal,  rice,  and  pasta;  (2)  fruits  and 
vegetables;  (3)  milk,  yogurt,  and  cheese; 
and  (4)  meat,  poultry,  fish,  dry  beans, 
eggs,  and  nuts.  Under  the  first-tier 
sodium  requirement,  a  "healthy"  meal 
must  fall  within  the  600  mg  sodium 
level  per  serving  size  of  not  less  than  10  . 
oz  (282  g).  or  approximately  2.1  mg 
sodium  per  g  of  food.  A  "healthy"- main 
dish,  under  §  101.13(m),  must  contain 
not  less  than  40  g  of  food,  or 
combinations  of  foods,  from  each  of  at 
least  two  of  the  four  food  groups,  and 
must  contain  600  mg  or  less  sodium  per 
serving  size  of  6  oz  ( 1 70  g) ,  or 
approximately  3.5  mg  sodium  per  g  of 

food.  ,       , 

By  contrast,  the  first-tier  sodium  level 
for  "healthy"  meal  and  main  dish 
products  is  more  stringent  than  the 
sodium  level  of  a  meal  consisting  of 
"healthy"  individual  foods  at  the 
second-tier  sodium  level.  For  example, 
both  fresh  or  frozen  vegetables  and 
cooked  fish/shellfish  have  reference 
amounts  of  85  g  (§101. 12(b).  table  2, 
"Vegetables:  All  other  vegetables 
without  sauce:  fresh,  canned,  or  frozen" 
and  "Fish,  Shellfish,  Game  Meats,  and 
Meat  or  Poultry  Substitutes:  Entrees 
without  sauce,  e.g.,  plain  or  fried  fish 
and  shellfish,  fish  and  shellfish  cake"). 
Prepared  fried  potatoes  have  a  reference 
amount  of  70  g  (§  101.12(b),  table  2, 
"Potatoes  and  Sweet  Potatoes/Yams: 
French  fries,  hash  browns,  skins,  or 
pancakes").  Under  the  second-tier 
sodium  definition  of  "healthy," 


individual  foods  are  limited  to  360  mg 

sodium  per  reference  amount  and  per 

serving  size.  The  sodium  levels  under 

these  requirements  would  be 

approximately  4.2  mg  sodium  per  g  of 

fish  or  vegetables  and  approximately  5.1 

mg  sodium  per  g  of  potato.  These  levels 

are  more  than  200  percent  higher  than 

the  sodium  level  that  "healthy"  meals 

are  required  to  meet  at  the  first-tier 

sodium  level  t2.1  mg  sodiurrt  per  g  of 

food)  and  120  percent  higher  than  the 

first-tier  sodium  level  for  "healthy" 

main  dish  products  (3.5  mg  sodium  per 

g  of  food).  These  examples  demonstrate 

that  the  first-tier  sodium  level  for 

"healthy"  meal  and  main  dish  products 

is  already  more  stringent  than  the 

second-tier  sodium  level  proposed  for 

"healthy"  individual  foods  typically 

included  in  such  meals  and  main 

dishes. 

Furthermore,  the  first-tier  sodium 

level  proposed  for  "healthy"  meal  and 
main  dish  products  is  proportionate  to 
and  adequately  reflects  their 
contribution  to  the  total  daily  diet  while 
remaining  consistent  with  current 
dietary  guidelines.  If  each  meal  or  main 
dish  product  has  a  maximum  of  600  mg 
sodium  and  if  one  meal  or  main  dish 
product  is  consumed  at  each  of  three 
meals  during  a  typical  day,  then  this 
accounts  for  a  total  of  1,800  mg  sodium 
h-om  meal  and  main  dish  products.  This 
is  consistent  with  previous  agency 
assumptions  that  daily  food 
consumption  patterns  include  three 
'  meals  and  a  snack  with  about  25  percent 
of  the  daily  intake  contributed  by  each 
(final  rule  on  nutrient  content  claims 
(58  FR  2302  at  2380,  January  6,  1993)). 
The  1,800  mg  sodium  level  is  well 
below  the  suggested  2,400  mg 
recommendation  (Ref  1)  and  allows  for 
flexibility  in  the  rest  of  the  daily  diet 
(i.e.,  the  snack). 

A  number  of  comments  to  the 
ANPRM  addressed  whether  there  is  an 
acceptable  salt  substitute  that  could  be 
used  to  replace  salt  in  meal  and  main 
dish  products.  Most  of  those  comments 
indicated  that  currently  it  is  not 
technologically  feasible  to  manufacture 
a  "healthy"  meal  or  main  dish  product 
that  uses  a  salt  substitute  to  help  meet 
the  second-tier  sodium  level.  Many 
flavor  manufacturers  stated  that 
although  they  have  been  working 
towards  a  flavor  profile  to  replicate  salt, 
an  acceptable  salt  substitute  is  not  yet 
available.  The  comments  stated  that 
some  of  the  salt  substitutes  currently 
available  are  ammonium  saU  and 
potassium  chloride.  The  comments 
further  stated  that  these  are  not  effective- 
salt  substitutes  because  they  leave  an  off 
or  bitter  aftertaste  and  require  a  masking 
of  that  aftertaste  that  is  not  always 


successful.  One  flavor  manufacturer 
asserted  that  it  is  not  necessary  to 
change  the  sodium  requirements  for  the 
definition  of  "healthy"  because  this 
manufacturer  had  created  a  salt 
substitute  that  is  acceptable  for  use  in 
most  processed  foods.  However,  the 
petitioner  described  working  with  that 
manufacturer  and  using  that  salt 
substitute  to  try  to  reduce  sodium  in 
their  products  (e.g..  frozen  entrees) 
without  success. 

It  appears  that  technological  advances 
have  not  yet  yielded  an  acceptable  salt 
substitute  that  would  allow  meal  and 
main  dish  products  to  meet  the  second- 
tier  sodium  level  for  the  definition  of 
"healthy."  Furthermore,  the  second-tier 
sodium  levels  have  been  stayed  several 
times  to  give  manufacturers  more  time 
,to  develop  alternatives.  Because  of  the 
apparent  difficulty  of  producing  an 
acceptable  salt  substitute.  FDA  is  no 
longer  convinced  that  providing 
additional  time  will  lead  to  the 
development  in  the  near  future  of  a  salt 
substitute  that  is  acceptable  to 
manufacturers  and  palatable  to 

consumers.  .    » »i. 

FDA  tentatively  concludes  that  the 
first-tier  sodium  level  for  meal  and  main 
dish  products  allows  a  "healthy" 
definition  that  is  neither  too  strictly  nor 
too  broadly  defined.  The  first-tier 
sodium  level  will  allow  consumers  to 
meet  current  dietary  guidelines  for 

'  sodium  intake  while  still  maintaining 
flexibility  in  the  diet.  Additionally,  the 
agency  believes  that  by  retaining  the 
first-tier  sodium  level,  a  reasonable 
number  of  "healthy"  meal  and  main 
dish  products  will  remain  available  to 
consumers.  Therefore,  the  agency  has 
tentatively  concluded  that  the  current 
first-tier  level  of  600  mg  sodium  per 
serving  size  should  be  retained  as  the 
sodium  criterion  for  "healthy"  meal  and 
main  dish  products.  Accordingly,  the 
agency  is  proposing  to  eliminate  the 
secpnd-tier  sodium  level  of  480  mg  for 
meal  and  main  dish  products  and  to 
make  the  first-tier  sodium  level 
permanent  for  those  products. 

D.  Conclusion 
FDA  is  proposing  to  permit  the 
.  previously-established,  second-tier 
sodium  level  to  take  effect  for  "healthy" 
individual  foods  and  to  retain  the  first- 
tier  sodium  level  for  "healthy"  meal  and 
main  dish  products.  FDA  believes  that 
this  combination  of  actions  is  necessary 
.  to  provide  for  a  reasonable  number  of 
"healthy"  products  in  the  marketplace. 
The  marketplace  data  analysis  indicated 
that  the  number  of  "healthy"  individual 
foods  has  been  increasing  while  the 
number  of  "healthy"  meal  and  main 
dish  products  has  been  decreasing. 
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Further,  the  first-tier  sodium  level  for 
"healthy"  meal  and  main  dish  products 
provides  a  lower  sodium  intake  than  the 
amount  that  would  be  consumed  if  a 
meal  or  main  dish  product  consisted  of 
"healthy"  individual  foods  at  the 
second-tier  sodiiun  level.  The  agency 
believes  that  the  proposed  sodium 
requirements  represent  levels  that  are 
achievable  by  manufacturers  but 
sufficiently  restrictive  to  provide 
consumers  with  a  meaningful  definition 
of  the  term  "healthy"  that  will  assist 
them  in  constructing  a  diet  consistent 
with  dietary  guidelines.  Thus,  FDA 
tentatively  concludes  that  the  second- 
tier  sodium  level  is  appropriate  for 
individual  foods,  and  the  first-tier 
sodium  level  is  appropriate  for 
"healthy"  meal  and  main  dish  products. 

E.  Clarification 

To  clarify  the  -scope  of  implied 
nutrient  content  claims  under 
§  101.65(d),  FDA  is  modifying 
§  101.65(d)(1)  to  specify  that  a  claim 
that  suggests  that  a  food,  because  of  its 
nutrient  content,  may  be  useful  in 
maintaining  healthy  dietary  practices,  is 
an  implied  nutrient  content  claim  if  it 
is  made  in  connection  with  either  an 
explicit  or  implied  claim  or  statement 
about  a  nutrient.  This  change  makes  the 
regulatory  text  consistent  with  the 
preamble  discussions  in  both  the 
proposed  and  final  rules  (58  FR  2944  at 
2945,  January  6,  1993;  59  FR  24232  at 
24235,  May  10,  1994),  where  FDA  made 
clear  that  claims  made  in  association 
with  an  implied  claim  or  statement 
about  a  nutrient  would  be  covered  by 
the  regulation.  Thus,  the  regulation  now 
states  that  a  claim  that  suggests  that  a 
food,  because  of  its  nutrient  content, 
may  help  consumers  maintain  healthy 
dietary  practices,  is  an  impUed  nutrient 
content  claim  if  it  is  made  in  connection 
with  an  explicit  or  implicit  claim  or 
statement  about  a  nutrient. 

F.  Plain  Language 

By  January  1, 1999.  Federal  agencies 
were  to  use  plain  language  in  all 
proposed  and  final  rulemaking 
documents  published  in  the  Federal 
Register  (Ref  10).  FDA  is  therefore 
proposing  to  revise  the  format  in 
'  §  101.65(d)  for  all  nutrient  requirements 
for  the  term  "healthy."  The  codified 
language  is  currently  in  a  text-based 
format.  FDA  is  proposing  a  summary 
table  format.  This  new  format  should 
aid  the  reader  in  comprehending  and 
following  these  regulations. 

Finally,  FDA  is  proposing  several 
minor  changes  in  the  wording  of 
§  101.65(d)  to  make  the  regulation  more 
concise  and  easier  to  understand.  These 


changes  are  not  intended  to  affect  the 
meaning  of  the  regulation. 

IV.  Environmental  Impact 

The  agency  tentatively  concludes 
under  21  CFR  25.30(k)  that  this  action 
is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Economic  Impacts 

A.  Preliminary  Regulatory  Impact 
Analysis 

FDA  has  examined.the  economic 
impacts  of  the  proposed  rule  under 
Executive  Order  12866.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health,  pubUc 
safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  1 2866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including;  Having  an  annual  effect  on 
the  economy  of  $100  million  or 
adversely  affecting  in  a  material  way  a 
sector  of  the  economy,  competition,  or 
jobs.  A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  The  Office 
of  Management  emd  Budget  has 
determined  that  this  proposed  rule  is  a 
significant  regulatory  action  imder 
Executive  Order  12866,  although  it  is 
not  economically  significant. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation).  This  proposed  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million,  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  $115  million. 

1.  The  Need  for  Regulation 

To  bear  the  term  "healthy,"  products 
must  not  exceed  established  levels  for 
fat,  satiu-ated  fat,  cholesterol,  and 
sodium.  The  existing  regulation  states 
that  meals  and  main  dishes,  as  defined 
in  §  101.13(1)  and  (m)  respectively,  must 
have  sodium  levels  no  higher  than  600 


mg  per  serving  size  (usually  the  entire 
meal)  in  the  first-tier  compliance  period, 
and  sodium  levels  no  higher  than  480 
mg  per  serving  size  in  the  seCond-tier 
compliance  period,  which  was 
originally  scheduled  to  begin  on  January 
1, 1998.  The  regulation  also  states  that 
"healthy"  foods  other  than  meals  and 
main  dishes  must  have  sodium  levels  no 
higher  than  480  mg  per  reference 
amount  in  the  first-tier  compliance 
period,  and  sodium  levels  no  higher 
than  the  second-tier  360  mg  per  serving 
size  thereafter.  The  agency  initially 
stayed  the  second-tier  sodium  levels 
imtil  January  1,  2000  (62  FR  15390, 
April  1, 1997).  FDA  has  since  extended 
the  stay  twice:  First  until  January  >, 
2003  (64  FR  12886).  and  more  recently 
until  January  1,  2006  (67  FR  30795,  May 
8,  2002). 

In  December  1996,  ConAgra 
petitioned  FDA  to  eliminate  the  second- 
tier,  lower  sodium  levels.  The  petitioner 
claimed  that  these  levels  were  too 
difficult  to  meet,  and  therefore  would 
force  the  removal  hcMH  the  market  of 
many  products  that  were  still  healthy 
and  contained  less  sodium  than  their 
direct  competitors. 

This  proposal  modifies  the  definition 
of  the  term  "healthy"  in  only  one 
respect:  It  makes  the  first-tier  sodium 
level  of  600  mg  permanent  for  meals 
and  main  dishes.  "Healthy"  individual 
foods  still  would  have  to  comply  with 
the  second-tier  limit  of  360  mg  per 
serving  once  that  limit  goes  into  effect. 

2.  Regulatory  Options 

FDA  identified  several  options  in  the 
ANPRM:  (1)  Make  no  change  to  the 
current  rule,  i.e.  allow  the  second-tier 
sodium  levels  to  go  into  effect;  (2) 
amend  the  definition  of  "healthy"  as 
requested  in  the  petition,  i.e.  eliminate 
the  second-tier  sodium  levels;  (3) 
continue  the  stay  to  give  producers  time 
to  develop  technological  alternatives  to 
sodium;  or  (4)  consider  different 
second-tier  sodium  limits.  Analyzing 
probable  technological  change  (option 
3)  is  beyond  the  scope  of  this  analysis; ' 
iimovation  is  very  difficult  to  predict. 
FDA  views  any  technological  change  as 
mitigating  the  eventual  cost  of  this  rule, 
but  requests  comments  as  to  how  to 
quantify  this  effect. 

Also,  analyzing  alternative  second-tier 
sodium  limits  in  terms  of  net  benefits 
(option  4)  is  not  feasible  in  this  analysis. 
The  optimum  sodium  level  for 
individual  foods,  meals,  and  main 
dishes  balances  the  health  benefits  of 
limiting  sodium  intake  with  the  cost  to 
industry  and  of  making  food  product 
preparation  more  complicated  and  the 
cost  to  consumers  of  limiting  product 
choice.  In  the  analysis  that  follows,  we 
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argue  that  the  first-tier  sodium  level 
strikes  that  balance  better  than  the 
second-tier  level  for  meals  and  main 
dishes,  but  that  the  second-tier  level 
strikes  the  balance  better  for  individual 
foods.  Other  sodium  levels  may  perform 
well  in  this  type  of  analysis,  but  FDA 
has  no  way  of  differentiating  health 
effects  or  manufacturing  costs  due  to 
marginal  differences  in  the  allowable 
sodium  content  of  "healthy"  food 
products. 

Therefore,  the  options  we  consider  for 
this  analysis  are  option  1  (allow  second- 
tier  levels  to  take  effect)  and  option  2 
(eliminate  second-tier  levels),  split  into 
separate  categories  for  individual  foods 
(2a)  and  meals  and  main  dishes  (2b). 
The  proposed  rule  would  adopt  2b.  but 
not  2a. 

1.  Implement  the  current  rule  without 
modification,  which  would  make 
the  second-tier  sodium  levels 
effective  on  January  1 .  2006. 
2a.  Amend  the  current  rule,  adopting 
as  permanent  the  first-tier  sodium 
level  for  all  or  specific  "healthy" 
individual  foods. 
2b.  Amend  the  current  rule,  adopting 
as  permanent  the  first-tier  sodium 
level  for  "healthy"  meals  and  main 
dishes. 
2c.  Amend  the  current  rule,  adopting 
as  permanent  the  first-tier  sodium 
levels  for  "healthy"  meals  and  main 
dishes  and  for  all  or  specific 
"healthy"  individual  foods. 
The  "baseline"  in  this  case  is  the 
current  rule  or  option  1 ,  so  the  benefits 
of  the  other  options  are  the 
reformulation,  rebranding.  and 
relabeling  costs  avoided  by  retaining  the 
first-tier  sodium  content  requirements 
for  individual  foods  or  meals  and  main 
dishes.  The  cost  of  the  other  options  is 
the  negative  health  impact  due  to  a  net 
increase  in  sodium  intake  under  options 
2a.  2b.  and  2c. 

Option  2a:  Retain  the  First-Tier 
Sodium  Level  for  Individual  "Healthy" 
Foods.  FDA  considers  the  current  rule's 
second-tier  sodium  level  for  "healthy" 
appropriate  for  individual  foods. 
Although  this  analysis  does  not  quantify 
in  detail  the  net  benefit  associated  with 
lower  sodium  levels  in  food,  the  costs 
associated  with  option  2a  in  all 
likelihood  outweigh  the  benefits.  The 
agency  does  not  have  the  information 
necessary  to  calculate  the  effects  on  the 
market  of  the  870  foods  that  use  a 
"healthy"  claim,  but  FDA  invites 
comments  regarding  how  to  quantify  the 
qualitative  effects  summarized  here. 

Benefits  of  Option  2a.  The  benefits  are 
the  reformulation,  rebranding,  and 
relabeling  costs  avoided  by 
manufacturers  if  they  do  not  have  to 
modify  their  products  to  meet  the 


second-tier  sodium  level  for  individual 
foods.  In  the  market  analysis.  FDA 
identified  870  individual  food  products 
among  69  brands  that  make  a  "healthy" 
claim  (Ref.  2).  The  FLAPS  survey  also 
identified  several  additional  individual 
foods  that  make  a  "healthy"  claim  but 
are  not  ft-om  a  "healthy"  brand  (Ref.  4). 
However,  according  to  the  comments  on 
the  ANPRM  and  subsequent  analysis  by 
FDA.  only  3  of  the  over  80  food  product 
categories  would  have  material  trouble 
meeting  the  second-tier  "healthy" 
sodium  level:  Soups,  cheeses,  and  meats 
(primarily  frankfurters  and  ham).  Of  the 
three  food  product  categories  that  FDA 
tentatively  concludes  are  impacted  by 
this  option,  sodium  levels  for  "healthy" 
meats  are  regulated  by  USDA  and 
therefore  are  not  part  of  this  analysis. 
Discussions  on  cheese  and  soup 
categories  follow. 

Other  individual  foods  in  other 
categories  may  have  costs  associated 
with  meeting  the  second-tier  sodium 
level,  but  FDA  has  no  information 
concerning  costs  for  those  other 
individual  foods.  FDA  invites  comments 
on  the  costs  that  may  be  incurred  by 
other  "healthy"  individual  foods, 
including  dietary  supplements,  in 
meeting  the  second-tier  sodium  level. 

Cheese.  Reformulating  cheeses  to 
meet  the  second-tier  sodium  level 
would  be  difficult.  However,  FDA 
believes  that,  as  of  May  2001 ,  every 
"healthy"  cheese  product  had  already 
been  taken  off  the  market.  FDA 
identified  32  "healthy"  cheeses,  under 
one  brand,  on  the  market  in  1999 
according  to  the  marketplace  data 
analysis  (Ref.  2).  In  an  informal 
telephone  inquiry,  FDA  confirmed  that 
by  May  2001 ,  there  were  no  longer 
"healthy"  cheeses  produced  under  this 
brand  (Ref.  5). 

Having  no  products  to  analyze 
prevents  FDA  from  performing  a 
detailed  analysis  of  the  potential  impact 
of  the  second-tier  sodium  level  on 
cheese.  "Healthy"  cheeses  could  have 
been  taken  off  the  market  for  several 
reasons.  First,  an  aspect  of  the  product 
unrelated  to  sodium  content  (e.g.  lower 
fat  requirements)  could  have  been 
responsible  for  low  product  demand.  If 
so.  option  2a  would  not  lead  to  any 
societal  benefits  through  influencing  the 
market  for  cheese.  Second,  firms  may 
not  be  able  to  create  an  acceptable 
"healthy"  cheese  product  even  under 
the  first-tier  sqdium  level  for  individual 
foods.  This  means  that  there  would  be 
no  cost  or  benefit  difference  between  the 
first  and  second  tiers  of  sodium  content. 
Third,  if  "healthy"  cheeses  were  taken 
off  the  market  in  anticipation  of  being 
unable  to  comply  with  the  second-tier 
sodium  level,  adopting  option  2a  would 


probably  encourage  producers  to  re- 
introduce "healthy"  cheese  products. 

In  this  case.  FDA  believes  it  likely 
that  sodium  content  was  not  the 
primary  factor  in  the  decision  to  take 
"healthy"  cheeses  off  the  market.  Many 
light  mozzarella  cheeses  currently  have 
a  sodium  content  lower  than  second-tier 
sodium  levels — between  167  and  357 
mg  per  50  g  serving  in  our  examples 
from  Washington.  DC.  area  grocery 
stores  (Ref.  5) — and  the  "healthy" 
version  of  this  cheese  was  among  the 
most  popular  sellers  among  all 
"healthy"  cheeses  but  was  still  pulled 
from  the  market  (Ref.  2). 

Soups.  Costs  associated  with  the 
current  rule,  and  therefore  benefits  of 
avoiding  these  costs  under  option  2a. 
would  be  small  for  soups.  "Healthy" 
soups  had  about  a  7  percent  market 
share  by  sales  in  1999.  but  a  major 
producer  of  "healthy"  soups  supports 
the  second-tier  sodium  level;  this  is 
persuasive  evidence  that  the  private 
benefits  to  producers  of  preserving 
"healthy"  as  a  high-quality  health  signal 
can  be  as  valuable  as  the  private  cost  of 
reformulation.  This  producer  states  in 
its  comments  to  the  ANPRM  that,  for 
most  major  varieties  of  its  brand  of 
"healthy"  soup,  it  was  able  to  achieve 
taste  parity  under  the  second-tier 
sodium  level.  However,  another  major 
soup  producer  does  not  support  the 
second-tier  level. 

Costs  of  Option  2a.  The  principal 
costs  of  this  option  are  all  associated 
with  the  deterioration  of  "heahhy"  as  a 
signal  of  a  truly  healthy  individual  food. 

Based  on  the  comments  to  the 
ANPRM,  over  90  percent  of  "healthy" 
individual  foods  could  meet  the  second- 
tier  sodium  limit  without  material 
adverse  changes  in  taste  or  texture. 
Cheeses  and  soups  represent  a  small 
percentage  of  all  "healthy"  individual 
foods.  Retaining  the  first-tier  sodium 
level  for  all  individual  foods  would 
diminish  the  effectiveness  of  the 
"healthy"  low  sodium  signal 
substantially,  compared  to  the  current 
rule.  Alternatively,  if  FDA  retained  the 
first-tier  "healthy"  sodium  level  only  for 
soups  and  cheeses.  FDA  believes  this 
inconsistency  would  also  diminish  the 
usefulness  of  the  term  "healthy"  as  a 
low  sodium  signal.  ■ 

In  addition,  the  current  and  proposed 
rule's  second-tier  level  for  individual 
foods  is  more  consistent  with  the 
"healthy"  definition  for  meals  and  main 
dishes.  As  explained  in  detail  in  section 
III  of  this  document,  the  first-tier 
sodium  level  for  combinations  of 
"healthy"  individual  foods  allows 
significantly  more  sodium  than  when 
those  same  foods  are  combined  into 
meals  and  main  dishes.  "Healthy"  meal 
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and  main  dish  products  must  contain  at 
least  two  noncondiment  food  groups, 
and  still  can  only  contain  600  mg 
sodium  per  meal  or  main  dish  under  the 
first-tier  sodium  level.  In  contrast,  two 
"healthy"  individual  foods  combined  in 
exactly  the  same  way  could  contain  720 
mg  sodium  under  the  stayed  second-tier 
level,  and  up  to  960  mg  sodium  under 
option  2a.  or  40  percent  of  the  RDI.  The 
current  and  proposed  rule's  second-tier 
level  for  individual  foods  is  fairly 
consistent  with  the  meal  and  main  dish 
first-tier  sodium  level,  but  the  first-tier 
difference  of  up  to  360  mg  sodium 
between  a  meal  and  two  individual 
foods  is  substantial  and  could  have  a 
health  effect  if  consumers  are  using 
"healthy"  specifically  as  a  low  sodium 
signal.  FDA  believes  this  inconsistency 
in  the  labeling  claim  "healthy"  could 
lead  to  higher  sodium  intake,  if  the  first- 
tier  sodium  level  were  to  remain  in 
effect  for  individual  foods. 

FDA  believes  that  the  major  cost  of 
option  2a  is  the  increased  health  risk 
caused  by  higher  sodium  intake  due  to 
retaining  the  higher  first-tier  sodium 
level  for  individual  foods.  FDA  further 
believes  that  the  costs  of  this  option 
outweigh  the  benefits  of  adopting  as 
permanent  the  first-tier  sodium  limit  for 
all  or  particular  individual  foods. 

Option  2b:  Retain  the  First-Tier 
Sodium  Level  for  Meals  and  Main 
Dishes  (the  Proposed  Rule). 

Costs  of  Option  2b.  The  cost  of  this 
option,  as  in  option  2a  for  individual 
foods,  is  the  increased  health  risk  due 
to  higher  sodium  intake.  However,  FDA 
finds  that  adopting  option  2b  will  not 
significantly  affect  the  average  amount 
of  sodium  consumed  in  an  overall  diet. 
The  net  increase  in  sodium  intake  under 
the  proposed  rule  is  insubstantial  even 
under  the  most  favorable  assumptions  of 
the  effects  of  the  ciurent  rule.  Under 
some  plausible  scenarios,  the  average 
amount  of  sodium  consumed  could 
remain  the  same  or  actually  increase  if 
the  current  rule  were  implemented 
without  amendment. 

In  the  original  analysis  of  the 
regulation  defining  the  "healthy"  claim, 
FDA  referred  to  the  many  benefits  of 
improved  nutrition  labeling,  including 
decreased  rates  of  cancer,  coronary  heart 
disease,  obesity,  hypertension,  and 
allergic  reactions  to  food.  FDA  also 
considered  "healthy"  claims  an 
important  contributor  to  the  $4.4  billion 
to  $26.5  billion  benefit  of  improved  food 
labels  over  the  20  years  following  the 
rule  (59  FR  24232  at  24247  and  24248). 


Several  comments  on  the  1997  ANPRM 
expressed  concern  that  "healthy"  claims 
at  the  first-tier  sodium  level  may 
undermine  consumer  attempts  to 
improve  their  diets  and  health,  as  these 
meals  are  not  truly  healthy.  An 
inaccurate  "healthy"  claim  is  not  a 
useful  signal  that  a  product  is  indeed 
healthy. 

In  order  to  get  a  rough  estimate  of  the 
difference  in  sodium  intake  between  the 
current  and  proposed  rule,  we  took  a 
sample  of  106  frozen  meals  and  main 
dishes  from  a  Washington,  DC  area 
grocery  store  (Ref.  5).  The  agency 
believes  this  sample  is  reasonably 
representative  of  the  U.S.  prepared 
dinner  market,  although  it  may  not 
encompass  all  meal  and  main  dish 
choices  available  nationwide.  We  also 
tested  these  results  with  a  second  Web- 
based  sample  (Ref.  5). 

According  to  the  Washington.  DC 
grocery  store  sample,  the  ciu-rent  market 
for  meals  and  main  dishes  can  be 
characterized  as  having  three  segments. 
The  first  is  the  bargain  segment,  with 
two  or  three  producers  that  offer  basic 
meals,  usually  priced  from  $1  to  $1.50 
lower  than  the  average  product  on  the 
market.  The -second  segment,  or 
"normal"  market,  also  has  two  or  three 
major  producers,  ^yith  prices  ranging 
from  slightly  lower  to  the  same  as  the 
health-positioned  goods  in  the  third 
segment.  Products  in  the  second 
segment  appear  to  compete  mainly  on 
taste  or  price  rather  than  health 
attributes,  although  such  products 
sometimes  make  health-related  or 
dietary  claims  (e.g.,  "low-fat").  The 
third  segment  is  the  "claims"  segment, 
which  includes  the  "healthy"  branded 
products,  low-fat  products,  and  more 
expensive  specialty  dishes  such  as 
Organic  goods.  Many  of  these  products 
prominently  display  fat  and  calorie 
information  on  the  front  of  the  package; 
these  brands  clearly  use  nutritional 
content  as  a  marketing  tool. 

According  to  oiu  analysis  (Ref.  5),  the 
"healthy"  branded  goods  have  the 
lowest  average  sodium  content  among 
the  "claims"  brands  and  the  lowest 
average  sodium  content  on  the  market. 
On  average,  they  have  42  mg  less 
sodiiun  per  meal  than  their  next  lowest 
competitor.  Both  the  "healthy"  branded 
goods  and  their  main  competitor  that 
does  not  make  "healthy"  claims  have 
average  sodium  levels  under  the  first- 
tier  limit  of  600  mg  for  meals  and  main 
dishes.     . 


We  explore  several  possible  consumer 
and  producer  responses  to  option  2b — 
retaining  the  first-tier  sodium  level  for 
meals  and  main  dishes — as  compared  to 
option  1 — allowing  the  second-tier 
sodium  level  to  go  into  effect — in  the 
following  scenarios.  If  FDA  adopted 
option  1 ,  firms  would  respond  to  the 
imposition  of  the  second-tier  sodium 
level  for  meals  and  main  dishes  in  a 
strategic  way.  Among  the  "healthy" 
brands,  producers  would  have  the 
option  of  either  reformulating  their 
products  to  meet  the  second-tier  level, 
or  relabeling  their  products  without  the 
"healthy"  claim  or  the  "healthy"  brand 
name.  The  concern  here  is  the  consumer 
response  to  these  actions.  Reformulated 
products  may  be  less  palatable  or  more 
expensive,  leading  to  a  loss  of  market 
share.  Rebranded  (or  relabeled)  products 
would  no  longer  carry  the  "healthy" 
claim  and  therefore  would  not  be 
subject  to  a  sodium  limit.  Indeed, 
several  independent  comments  to  the 
ANPRM  expressed  concern  that 
lowering  the  sodium  requirement  to  the 
second-tier  level  could  encourage  a 
consumer  to  switch  to  higher  sodium 
alternatives. 

The  scenarios  are  summarized  in  table 
1  of  this  document.  The  first  number  in 
each  cell  is  the  average  amount  of 
sodium  in  mg  and  the  second  number 
in  parentheses  is  the  market  shai;e  for 
each  brand.  The  average  sodium  content 
amounts  of  551  mg,  593  mg,  722  mg, 
and  856  mg  per  meal  are  the  result  of 
analysis  explained  in  a  technical  memo 
(Ref.  5).  The  "healthy"  brand  has     ' 
slightly  over  9  percent  of  the  total  frtDzen 
dinner  meal  market  when  measured  by 
sales  volume,  and  the  non-"healthy" 
brand  1  in  the  "claims"  segment  of  the 
market  has  10.5  percent.  Nonfrtjzen 
meals  and  main  dishes,  including  chili, 
are  also  important  in  the  overall  market, 
but  99  percent  of  the  sales  of  the 
"healthy"  brand  and  100  percent  of  the 
sales  of  "claims"  brand  2  are  in  the 
frozen  meal  category.  The  "other" 
brands  in  table  1  of  this  document 
represent  the  normal  and  bargain  market 
segments  previously  described.  We 
assume  that  the  three  "claims"  brands 
in  this  analysis  are  a  reasonable 
approximation  to  the  "claims"  market 
segment  as  previously  described  in  this 
document.  Each  of  their  shares  in  the 
total  market  is  divided  by  the  sum  of  the 
shares  of  the  three  brands  in  the  total 
market,  which  makes  their  market 
shares  in  the  "claims"  segment  of  the 
market  (.45  +  .52  +.03)  equal  to  1. 
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Table  1.— Sodium  Consumption  Scenario  Analysis  for  Sample  1  Meals  and  Main  Dishes 


Scenario 

r 

Healthy  Brand    i   Claims  Brand  1 

Sodium  mg       ,      Sodium  mg 
(Market  Share)       (Market  Share)    | 

r 

Claims  Brand  2 

Sodium  mg 
(Market  Share) 

Other  Sodium 

mg  (Market 

Share) 

Average  Sodium  mg 

(1)  Present  market 

551  (.45) 

593  (.52) 

722  (.03) 

856(0) 

579 

(2)  Perfect  reformulation 
(option  1) 

476  (.45) 

593  C52) 

722  (.03) 

856(0) 

544 

(3)  Switch  point,  random 
share  loss  (option  1) 

476  (.45  -  .142) 

593  (.52  +  .047) 

722  (.03  +  .047) 

856  (.047) 

579 

(4)  Switch  point,  equal 
share  loss  to  claims 
competitors  (option  1) 

476(45-  .193) 

593  (.52  +  .097) 

722  (03  +  .097) 

856(0) 

579 

(5)  Reformulation  up  (op- 
tion 2b) 

600  (.45) 

593  (.52) 

722  (.03) 

856(0) 

600 

(6a)  Combined  total  re- 
sponse to  option  1 

'480(45-  .113) 

593  (.52  +  .056) 

722  (.03  +  .056) 

856(0) 

566 

(6b)  Combined  total  re- 
sponse to  option  2b. 

580  (.45  +  .04) 

593  (.52  -  .02) 

722  (.03  -  .02) 

856(0) 

588 

(6)  Total  effect  (6b-6a) 

22 
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Since  option  1.  or  not  amending  the 
current  rule,  is  the  baseline  for 
exploring  the  effect  of  option  2b,  the 
first  five  scenarios  are  designed  to 
demonstrate  how  different  responses  to 
the  current  rule  (option  1)  and  the 
proposed  rule  (option  2b)  affect  the 
average  amount  of  sodium  consumed. 
Scenarios  6a  and  6b  combine  the 
responses  in  the  previous  scenarios  in 
an  attempt  to  capture  the  total  effect  of 
the  proposed  rule.  The  last  row,  in  the 
last  column,  is  the  total  change  in 
sodium  when  comparing  the  proposed 
rule  (6b)  to  the  option  1  (6a)  (scenario 
6 — "total  effect"). 

Scenario  1 :  The  Present  Market.  The 
first-tier  sodium  level  applies  until 
2006,  but  firms  may  be  trying  to  prepare 
for  the  second-tier  sodium  level,  causing 
the  average  amount  of  sodium  in  the 
"healthy"  brand  to  be  lower  than  it 
would  be  under  the  proposed  rule.  The 
average  "claims"  segment  meal,  as 
reported  in  the  last  column  of  table  1  of 
this  document,  contains  579  mg  sodium, 
the  average  "healthy"  brand  meal 
contains  551  mg  sodium,  and  several 
"healthy"  brand  meals  in  this  sample  . 
are  under  the  second-tier  sodium  level 
of  480  mg  sodium. 

Scenario  2:  Perfect  Reformulation. 
Under  the  very  optimistic  perfect 
reformulation  assumption,  where  the 
"healthy"  manufacturer  could  replicate 
every  aspect  of  its  product  except  the 
sodium  level,  the  sodium  level  of  the 
average  "claims"  segment  meal  would 
decrease  to  544  mg  (476*.45  -i-  593*.52 
+  722*. 03}  under  option  1.  The 
difference  between  this  and  the  current 


market  is  1.5  percent  of  the  RDI  of  2400 
mg/day. 

Scenario  3:  Random  Loss,  of  Market 
Share.  Some  "healthy"  brand 
consumers  may  switch  to  other  products 
if  manufacturers  of  "healthy"  products 
cannot  perfectly  reformulate  their 
products.  In  this  scenario,  the  "healthy" 
brand  loses  market  share  to  each  of  its 
competitors  and  to  the  rest  of  the  market 
("other"  brands)  in  equal  amounts.  If 
the  loss  of  market  share  is  small,  sodium 
levels  will  still  decline  under  option  1. 
However,  the  average  sodium  level  per 
meal  and  per  main  dish  would  not 
change  if  the  "healthy"  product  lost  32 
percent  of  its  market  (14  percent  of  the 
"claims"  market)  under  these 
assumptions. 

Scenario  4:  Loss  of  Market  Share  to 
Claims  Competitors.  Consumers  are 
likely  to  switch  from  "healthy" 
products  to  other  "claims"  products. 
Since  these  alternatives  have  less 
sodium  than  the  rest  of  the  frozen  foods 
market,  the  amount  of  "healthy" 
business  lost  that  would  still  leave 
average  sodium  levels  lower  or 
unchanged  would  be  higher  than  in 
scenario  3  under  optioh  1 .  If  the 
"healthy"  product  lost  43  percent  of  its 
market  share  (which  is  smaller  than  the 
45  percent  of  their  products  one  major 
producer  of  "healthy"  products  stated 
the  current  rule  would  adversely  affect) 
equally  to  both  "claims"  competitors, 
the  average  "claims"  segment  meal's 
sodium  content  would  be  unchanged  at 
579  mg. 

Scenario  5:  Reformulation  Up  to  First- 
Tier  Limit.  Here,  we  assume  that  only 


the  current  belief  that  the  second-tier 
restrictions  will  become  effective 
discourages  the  "healthy"  product  from 
increasing  the  amount  of  sodium  up  to 
the  first-tier  limit.  Therefore,  under  the 
proposed  rule,  every  "healthy"  meal 
and  main  dish  would  contain  600  mg  of 
sodium  per  meal.  These  meals  and  main 
dishes  would  no  longer  be  the  low 
sodium  products  in  the  market,  but  they 
would  still  be  the  second  lowest  sodium 
products  among  major  producers,  with 
"claims"  brand  1  slightly  lower.  The 
average  meal  and  main  dish  in  the 
"claims"  market  would  increase  to  600 
mg  as  well,  which  is  21  mg  per  meal 
more  than  the  current  amount  and  56 
mg  more  than  the  total  under  scenario 
2,  the  most  optimistic,  perfect 
reformulation  total. 

Scenario  6:  Total  Effect.  Scenario  6, 
which  is  scenario  6a  (combined  total 
response  to  option  1)  subtracted  from 
scenario  6b  (combined  total  response  to 
option  2b),  represents  the  agency's 
estimate  of  the  total  effects  of  option  2b, 
which  would  adopt  as  permanent  the 
first-tier  sodium  level  for  "heahhy" 
meals  and  main  dishes.  In  scenarios  6a 
and  6b,  we  make  behavioral 
assumptions  for  both  option  1  and 
option  2b. 

Scenario  6a:  Combined  Total 
Response  to  Option  1.  Of  the  "healthy" 
meals  and  main  dishes  in  this  sample, 
75  percent  are  above  and  25  percent  are 
below  the  second-tier  sodium  level  of 
480  mg.  If  the  second-tier  sodium  level 
were  to  take  effect,  we  assume  that  the 
meals  and  main  dishes  already  below 
480  mg  (25  percent  of  the  total)  would 


be  reformulated  up  to  480  mg.  Based  on 
comments  to  the  ANPRM,  we  assume 
that  37.5  percent  of  all  "healthy"  meals 
and  main  dishes  (one-half  of  the  75 
percent  of  "healthy"  meals  and  main 
dishes  currently  above  480  mg)  would 
be  reformulated  down  to  480  mg  of 
sodiiun  without  a  loss  of  taste.  An 
additional  19  percent  of  all  healthy 
meals  and  main  dishes  (one-fourth  of 
the  75  percent  of  "healthy"  meals  and 
main  dishes  currently  above  480  mg) 
would  be  reformulated  even  though  the 
reformulation  would  lead  to  some  loss 
of  taste.  The  remaining  19  percent  of  all 
healthy  meals  and  main  dishes  (one- 
fourth  of  the  75  percent  of  "healthy" 
meals  and  main  dishes  currently  above 
480  mg)  would  either  have  "healthy" 
removed  from  the  label  or  cease  being 
produced. 

The  total  response  of  producers  to  the 
second-tier  level  of  480  mg  would 
therefore  be: 

•  Producers  increase  the  sodium  level 
to  480  mg  for  the  25  percent  of 
"healthy"  meals  and  main  dishes  that 
are  currently  below  480  mg  of  sodium. 

•  Producers  reduce  the  sodium  level 
to  480  mg  for  56  percent  of  "healthy" 
meals  and  main  dishes  (37.5  percent 
with  no  loss  of  taste,  19  percent  with 
some  loss  of  taste). 

•  Producers  either  drop  "healthy" 
from  the  label  or  cease  producing  19 
percent  of  all  "healthy"  meals  and  main 
dishes. 

In  this  scenario,  consumers  respond 
to  the  loss  of  taste  and  disappearance  of 
products  by  switching  choices  within 
the  "claims"  segment  of  the  market, 
which  includes  "healthy"  and  similar 
meals  and  main  dishes.  They  switch 
with  equal  probability  to  any  one  of  the 
three  brands  in  the  "claims"  segment, 
which  means  that  one-third  will  switch 
to  another  "healthy"  product  and  two- 
thirds  will  switch  to  non-"healthy" 
products.  The  market  share  loss  of  the 
"healthy"  brand  is  therefore  25  percent 
of  its  market,  or  two-thirds x)f  the  37.5 
percent  of  the  market  that  experiences 
loss  of  taste,  or  disappearance  of 
products.  This  is  11.3  percent  of  the 
total  "claims"  market.  The  average 
sodiiun  intake  implied  by  the  market 
activity  in  this  scenario  under  option  1 
is  566  mg  per  meal. 

Scenario  6b:  Combined  Total 
Response  to  Option  2b.  We  assiune  that 
producers  will  reformulate  most,  but  not 
all,  of  the  "healthy"  products  to  the 
first-tier  limit.  We  believe  producers  of 
"healthy"  products  will  choose  to 
position  themselves  as  a  slightly  lower 
sodiiun  alternative  in  this  market,  as 
they  are  currently  positioned,  but 
reformulate  to  increase  sodium  for  taste 
reasons.  Because  of  improved  taste. 


these  producers  increase  their  market 
share  by  10  percent  under  this  scenario, 
so  the  average  sodium  intake  under  the 
proposed  amendment  would  be  588  mg 
per  meal. 

The  difference  between  scenarios  6a 
and  6b  is  the  best  estimate  of  the 
"^sodium  cost"  of  the  proposed  rule, 
which  is  only  22  mg  per  meal. 

FDA's  technical  memo  (Ref.  5)  repeats 
the  basic  parts  of  this  analysis  for  a 
second  sample  of  products  pulled  from 
the  Web  sites  of  a  producer  of  "healthy" 
products  and  a  "claims"  segment 
producer,  which  we  performed  as  a 
stress  test  of  the  first  sample 
conclusions.  The  result  from  this 
somewhat  different  sample  of  meal 
products  is  quite  close  to  the  22  mg 
"sodium  cost"  calculated  in  scenario  6 
of  table  1  of  this  document. 

According  to  our  analysis,  the  sodium 
incqease  under  option  2b,  the  proposed 
rule,  would  be  insubstantial.  Almost  all 
studies  linking  sodium's  influence  on 
hypertension,  coronary  heart  disease, 
and  stroke  consider  the  effect  of  a 
change  in  sodium  consumption  two 
orders  of  magnitude  larger  than  these 
changes.  A  100  nunol  (2,300  mg) 
difference  per  day  is  typical  in  both 
clinical  and  epidemiological  studies; 
these  studies  do  Uot  address  the  relative 
dose-response  relationship  of  the  small 
sodium  intake  differences  found  in  the 
scenarios.  Even  if  the  effect  were  linear 
(i.e.,  even  if  the  health  risk  associated 
with  the  mg  change  per  day  in  sodium 
due  to  this  proposed  rule  were  a  simple 
percentage  of  the  2,300  mg  risk),  the 
total  statistical  lives  saved  by 
implementing  the  second-tier  sodium 
level  for  meals  and  main  dishes  would 
be  less  than  1  under  the  total  effects 
calculation  in  table  1  of  this  document 
and  in  the  results  of  the  second  sample 
(Ref.  5).  However,  FDA  does  not  make 
this  linear  assumption.  FDA  believes 
that  the  health  effects  from  this  low 
level  of  sodium  increase  are  negligible. 

Benefits  of  Option  2b.  The  benefits  of 
avoiding  reformulation  and  relabeling 
costs  under  this  option  are  substantial. 
As  discussed  in  section  III.  C  of  this 
document,  FDA  identified  148  meal  and 
main  dish  products  labeled  "healthy" 
among  10  brands. 

Producers  would  have  to  expend 
resources  to  reformulate  their  meals  to 
meet  the  second-tier  sodium  level.  Lost 
market  share  due  to  product 
reformulation  would  not  be  a  net  loss, 
but  rather  a  transfer  from  one  company 
to  another.  Reformulation  costs 
themselves  are  the  lower  limit  of  the 
cost  to  society  of  the  current  rule.  If 
producers  could  reformulate  perfectly, 
without  altering  any  property  other  than 
sodium  content,  then  reformulation 


would  be  the  total  cost  of  the  rule.  But 
if  they  could  not  replicate  the  desirable 
characteristics  of  their  product, 
consumers  would  also  suffer  the  utility 
loss  of  a  market  with  fewer  ifaeal 
choices.  This  is  a  concern,  since  some 
dieticians  recommend  "healthy"  claim 
products  for  their  lower  sodium  content. 

In  the  product  samples  used  for  the 
scenario  analyses  regarding  the  cost  of 
the  second-tier  sodium  level  on  meals 
and  main  dishes,  a  significant 
percentage  (around  75  percent  in  the 
store-based  sample  and  50  percent  in 
the  Web  site  sample)  of  the  major 
"healthy"  producer's  products  are  above 
the  second-tier  sodium  levels.  If  this  is 
representative  of  the  market  as  a  whole, 
then  approximately  74  to  111  products 
would  need  to  reduce  their  sodium  to 
meet  the  second-tier  level.  In  estimating 
the  total  effects  of  the  second-tier 
sodium  level  on  meals  and  main  dishes, 
we  assumed  56  percent  reformulation, 
or  83  of  the  148  products  on  the  market 
(see  scenario  6a,  in  table  1  of  this 
document). 

Preliminary  testing  costs  incurred  in 
the  first  stage  of  reformulation — 
according  to  comments  on  the  ANPRM 
received  from  a  frozen  meal  "healthy" 
brand  producer  that  has  begun 
investigating  possible  reformulation — 
are  well  over  $1  million,  but  we  do  not 
have  detailed  reformulation  cost 
estimates  for  meals  and  main  dishes. 
The  following  reformulation  cost 
estimations  are  based  on  a  detailed 
example  of  tortilla  chip  reformulation, 
but  the  steps  are  typical  of  food 
reformulation  in  general.  FDA  requests 
information  on  any  reformulation 
processes  for  the  meal  and  main  dish 
industry  that  are  different  from  those 
described  here. 

The  reformulation  process  typically 
starts  in  a  laboratory,  where  researchers 
develop  a  new  lower  sodium  formula 
for  their  meals.  Then  the  company 
investigates  availability  and  price  of 
new  ingredients  (herbs,  for  example) 
and  new  equipment.  If  the  reformulated 
meal  passes  these  obstacles,  it  moves  to 
the  test  kitchen,  where  researchers 
produce  the  product  in  small  batches.  If 
approved  at  this  level,  the  meal 
graduates  to  a  pilot  plant.  Cooking  the 
product  in  large  runs  at  the  pilot  plant 
may  prove  unsuccessful  and  require  a 
manufacturer  to  restart  the 
reformulation  process,  incurring 
additional  expense.  However,  if  pilot 
plant  tests  go  well,  full  scale  plant  trials 
commence. 

For  reformulation  of  a  meal,  FDA 
assumes  5,000  hours  of  professional 
time  at  $30  per  hour,  $190,000  for 
development  and  pilot  plant  operating 
expenses,  and  $100,000  for  market 
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testing  per  product,  based  on  this 
industry  example.  Since  this 
reformulation  would  be  undertaken  to 
keep  an  existing  product,  we  assume  no 
relabeling  or  marketing  costs.  The  total 
reformulation  costs  are  therefore 
$440,000  per  product,  or  $36,520,000 
for  the  83  meals  assumed  to  be 
reformulated  if  adopting  the  second-tier 
sodium  levels  for  meals  and  main 
dishes  under  scenario  6a.  This  cost 
would  be  incurred  in  the  first  year  or 
two  after  the  introduction  of  the  rule. 
Assuming  50  percent  of  the  cost  is 
incurred  per  year  for  2  years,  and 
ignoring  the  time  discount,  the  cost  is 
$18,260,000  per  year. 

Regardless  of  the  relative  costs  of 
reformulation,  FDA  believes  that  a 
substantial  number  of  market 
participants  will  choose  to  rebrand  or 
relabel  their  products  out  of  the 
"healthy"  category  if  it  becomes  too 
restrictive.  This  has  already  happened 
under  the  current  first-tier  level:  The 
number  of  "healthy"  meals  and  main 
dish  products  dropped  from  210  to  148 
from  1993  through  1999,  and  the 
number  of  "healthy"  brands  dropped 
from  13  to  10.  This  time  period  spans 
the  adoption  of  the  current  definition  of 
"healthy"  in  1994. 

In  this  case,  the  direct  costs  of 
relabeling  the  product  and  conducting  a 
marketing  campaign  would  be  social 
costs,  since  they  represent  extra 
investment  that  will  not  increase  or 
improve  the  choice  of  products  for 
consumers.  Although  FDA  has  no 
information  about  the  costs  of  this  type 
of  rebranding  activity  to  the 
manufacturer,  they  are  most  likely 
substantial. 

However,  the  market  may  put  a 
premium  on  "healthy"  brands.  This 
premium  is  a  good  measure  of  what 
consumers  are  willing  to  pay  for  the 
"healthy"  signal.  Since  consumers 
would  presumably  be  paying  less  for  a 
less  valuable  product,  the  total  effect  of 
rebranding  on  consumer  utility  is 
negative  but  limited.  However,  firms 
have  made  an  investment  in  the 
"healthy"  brand  based  on  an  expected 
return  closely  related  to  this 
"willingness  to  pay"  premium,  and  this 
investment  would  now  be  worthless  if 
the  product  is  unable  to  use  the 
"healthy"  claim.  If  the  new  definition  of 
"healthy"  with  the  second-tier  sodium 
level  is  no  more  useful  a  health  signal 
than  the  old  definition,  as  we  argue,  this 
lost  investment  is  a  cost  to  society.  In 
the  original  analysis  of  the  regulation 
defining  "healthy"  (59  FR  24232  at 
24247),  which  was  issued  in  1994,  FDA 
estimated  that  the  average  premium 
(measured  as  the  selling  price 
difference)  that  the  market  placed  on 


"healthy"  brand  goods  was  $0.57  per  16 
oz  equivalent.  FDA  used  the 
Washington.  DC  store  sample  of  106 
meals  and  main  dishes  referred  to 
earlier  to  reestimate  this  premium  for 
2000,  with  similar  results. 

According  to  the  analysis  in  FDA's 
technical  memorandum  (Ref.  5),  the 
"healthy"  brand  competitor  has  a 
significant  $0.32  premium  over  the 
other  major  health  positioned  producer 
in  this  market,  and  at  least  as  high  a 
premium  over  the  other  major  claims 
producer.  Excluding  the  specialty 
organic  products,  the  "healthy"  brand  is 
the  highest  pricfed  product  on  the 
market  in  our  sample.  FDA  believes 
$0.32  to  be  a  reasonable  estimate  of  the 
market  premium  for  the  "healthy" 
brand.  At  average  serving  sizes  of  10  oz, 
this  translates  into  a  $0.51  premium  per 
16  oz,  which  is  very  close  to  the  $0.57 
premium  estimated  in  1994. 

In  the  1994  analysis,  the  total  value  of 
each  brand  was  based  on  this  premium 
and  average  sales  volumes.  Sales  of  the 
brands  still  in  the  market  \yere 
approximately  1.3  million  units  per 
product  in  1999  (Ref.  2).  Under  the 
assumption  of  19  percent  rebranding  in 
order  for  meals  and  main  dishes  to 
comply  with  the  second-tier  sodium 
level  (scenario  6a),  28  products  would 
be  changed,  with  a  total  lost  premium 
of  $11,648,000  per  year  (28  products  x 
$0.32  premium  lost  x  average  sales  of 
1.3  million  units  per  year). 

Adding  this  to  the  reformulation  costs 
of  the  83  products  yields  a  total  cost 
estimate  of  $29,908,000  for  years  one 
and  two,  and  a  residual  of  the  lost 
premium  of  $11,648,000  for  what  would 
have  been  the  rest  of  the  normal  life 
cycle  of  the  lost  "healthy"  brand. 
Clearly,  these  costs  are  very  large  for  a 
rule  which  would  lead  to  little  or  no 
health  benefit  for  the  population,  and 
avoiding  these  costs  represents  a  large 
benefit  of  option  2b,  the  proposed  rule. 

Option  2c:  Retain  the  First-Tier 
Sodium  Levels  for  "Healthy"  Meals  and 
Main  Dishes  and  Individual  "healthy" 
Foods.  The  benefits  and  costs  of  option 
2c  are  very  close  to  the  sum  of  the 
benefits  and  costs  associated  with 
options  2a  and  2b.  However,  as  stated  in 
the  discussion  of  option  2a  previously 
in  this  document,  retaining  the  first  tier 
sodium  levels  for  "healthy"  individual 
foods  would  significantly  decrease  the 
consistency  between  sodium  levels  in 
"healthy"  meals  and  main  dishes  and 
the  sodium  levels  in  meals  put  together 
by  combining  "healthy"  individual 
foods.  The.  less  consistent  the  sodium 
levels  in  "healthy"  meals  and 
individual  foods,  the  less  consistent, 
and  therefore  less  useful,  is  the  low 


sodium  signal  conveyed  by  the 
"healthy"  label. 

Costs  of  Option  2c.  The  cost  of  this 
proposed  amendment,  as  with  option  2a 
for  individual  foods,  and  option  2b  for 
meals  and  main  dishes,  is  the  increased 
risk  due  to  higher  sodium  intake  and  the 
diminishing  effectiveness  of  the 
"healthy"  low  sodium  signal.  Since 
option  2c  is  essentially  combining 
options  2a  and  2b,  the  costs  associated 
with  a  higher  sodium  intake  are  roughly 
the  sum  of  the  costs  associated  with 
options  2a  and  2b. 

As  discussed  previously  in  detail  in 
this  document,  the  average  increased 
sodium  intake  occurring  under  option 
2b  is  insubstantial  (roughly  22  mg  per 
nieal)  and  the  health  effects  from  this 
low  level  of  sodium  increase  are 
negligible.  As  stated  previously,  even 
under  the  conservative  assumption  of  a 
linear  dose  response,  the  statistical  lives 
saved  by  decreasing  allowable  sodium 
in  "healthy"  meals  and  main  dishes  to 
tier-2  levels  would  be  less  than  1. 
Turthermore,  the  effectiveness  of  the 
"healthy"  low  sodium  signal  would  not 
be  diminished  since  tier-1  levels  of 
sodium  for  meals  and  main  dishes  allow 
for  even  less  sodium  than  would  appear 
in  a  meal  composed  of  tier-2  individual 
"healthy"  ingredients. 

However,  the  potential  increase  in 
sodium  intake,  as  discussed  in  detail 
under  option  2a,  due  to  relaxing  the 
current  level  of  sodium  allowable  in 
individual  "healthy"  foods,  as  well  as 
the  costs  associated  with  the 
deterioration  of  the  "healthy"  signal,  is 
significant. 

Therefore,  FDA  believes  the  costs  of 
option  2c,  due  to  the  reduced 
effectiveness  of  the  "healthy"  low 
sodium  signal  and  the  health  risks  due 
to  increased  sodium  intake  are 
significant,  but  only  negligibly  higher 
than  those  costs  described  for  option  2a. 
Benefits  of  Option  2c.  The  benefits  of 
avoiding  reformulation,  rebranding,  and 
relabeling  costs  under  this  option  are 
roughly  the  sum  of  the  benefits 
associated  with  options  2a  and  2b. 

FDA  estimates,  as  discussed  in  the 
benefits  section  of  option  2a,  that  the 
benefits  of  avoiding  reformulation  and 
relabeling  costs  associated  by  retaining 
the  first-tier  sodium  levels  for 
individual  "healthy"  foods  are  small. 

As  discussed  in  the  benefits  section  of 
option  2b,  the  benefits  of  avoiding 
reformulation,  rebranding,  and 
relabeling  costs  by  retaining  first-tier 
sodium  levels  for  "healthy"  meals  and 
main  dishes  are  substantial.  FDA 
estimates  the  total  cost  of  reformulation 
and  relabeling  avoided  in  option  2b  is 
$29,908,000  for  years  one  and  two,  and 
$11,648,000  per  year  thereafter. 
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Therefore,  FDA  believes  the  benrfits 
of  option  2c,  due  to  the  avoided 
reformulation  and  relabeling  costs 
associated  with  implementing  the  tier-2 
sodium  levels  for  both  "healthy"  meal 
and  main  dishes  and  "healthy" 
individual  foods,  are  substantial  but 
only  slightly  higher  than  those  benefits 
described  for  option  2b. 

Net  Benefits  of  Option  2c.  The  net 
benefits  of  option  2c,  retaining  the  first- 
tier  level  of  sodium  for  both  "healthy" 
meals  and  main  dishes  and  individual 
"healthy"  foods,  are  roughly  the  sum  of 
the  net  benefits  of  options  2a  and  2b. 

The  net  benefits  of  option  2a, 
retaining  the  first-tier  level  of  sodium 
for  individual  "healthy"  foods  are 
negative.  The  costs  due  to  the  health 
risk  associated  with  increased  sodium 
intake  and  the  lost  consistency  and 
meaning  of  the  "healthy"  low  sodium 
signal  outweigh  the  benefits  due  to 
avoided  reformulation,  rebranding,  and 
relabeling  costs. 

The  net  benefits  of  option  2b, 
retaining  the  first-tier  level  of  sodiiun 
for  "healthy"  meals  and  main  dishes  are 
positive.  The  benefits  in  avoided 
reformulation,  rebranding  and 
relabeling  costs  substantially  outweigh 
the  negligible  costs  due  to  a  very  small 
potential  increase  in  average  daily 
sodium  intake. 

Since  the  net  benefits  of  retaining  the 
first-tier  sodium  level  for  "healthy" 
meals  and  main  dishes  are  so 
substantial,  FDA  believes  the  net 
benefits  of  2c,  roughly  the  sum  of  the 
net  benefits  associated  with  2a  and  2b, 
are  positive,  but  lower  than  the  net 
benefits  of  the  proposed  rule,  which 
would  adopt  as  permanent  the  first-tier 
sodium  limits  for  meals  and  main 
dishes  only. 

3.  Net  Benefits  of  the  Proposed  Rule 

This  analysis  attempts  to  take  limited 
data  to  illustrate  in  some  detail  what 
would  actually  take  place  in  the  market 
under  the  proposed  rule.  First,  the  costs 
to  the  "healthy"  signal's  meaning  and 
consistency  outweigh  the  benefits  of 
retaining  the  first-tier  sodium  level  for 
individual  foods.  However,  the  meal 
and  main  dish  analysis  shows  that 
while  the  benefits  of  retaining  the  first- 
tier  sodium  level  (the  costs  foregone)  are 
substantial  for  companies  that  would 
need  to  reformulate  to  comply  with  the 
second-tier  sodium  level  or  rebrand  and 
relabel  themselves  out  of  the  "healthy" 
market,  the  health  costs  associated  with 
retaining  the  first-tier  sodium  level  .are 
both  unquantifiable  and  most  likely 
quite  insubstantial  or  nonexistent. 
Therefore,  the  net  benefits  of  the 
proposed  rule,  which  would  allow  the 
second-tier  sodium  level  to  go  into 


effect  for  individual  foods  but  would 
adopt  as  permanent  the  first-tier  sodium 
level  for  meals  and  main  dishes,  are 
positive. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  emalyze  regulatory  options 
that  would  minimize  the  economic 
effect  of  the  rule  on  small  entities.  FDA 
finds  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  would  make 
permanent  the  less  restrictive  fist-tier 
sodium  level  that  meals  and  main 
dishes  must  meet  to  make  a  "healthy" 
claim.  Without  this  proposed  rule,  the 
more  restrictive  second-tier  sodium 
level  would  raise  the  costs  of  making  a 
"healthy"  claim  on  such  products.  If  a 
small  business  were  to  market  a 
"healthy"  meal  or  main  dish,  it  would 
be  able  to  do  so  at  lower  cost  under  the 
proposed  rule  than  if  FDA  left  the 
current  rule  unmodified. 

This  proposed  rule  does  not  modify 
the  current  rule  for  the  sodium  content 
of  "healthy"  individual  foods,  under     ' 
which  the  second-tier  sodium  level  for 
those  foods  will  take  effect  in  2006. 
Although  the  proposed  rule  does  not 
impose  a  cost  on  small  businesses  over 
and  above  the  rule  that  would  otherwise 
be  in  place,  FDA  could  lower  the  cost 
to  small  businesses  of  making  a 
"healthy"  claim  by  adopting  as 
permanent  the  first-tier  sodium  level  for 
individual  foods. 

As  stated  in  the  preliminary 
regulatory  impact  analysis  discussed 
earlier,  manufacturers  of  "healthy" 
foods  in  three  categories — cheeses, 
soups,  and  some  meats — are  likely  to  be 
affected  by  the  implementation  of  the 
second-tier  sodium  level.  These  foods 
are  discussed  in  this  document.  As  FDA 
has  no  information  concerning  costs  for 
other  individual  foods  and  has  received 
no  comments  indicating  that 
manufacturers  of  these  other  foods 
would  have  difficulty  meeting  the 
second-tier  sodium  level,  the  agency 
tentatively  concludes  that  the  impact  on 
small  entities  producing  other  types  of 
"healthy"  individual  foods  is  not 
significant.  FDA  invites  comments 
regarding  small  entities  producing  other 
"healthy"  individual  foods  that  may  be 
adversely  impacted  by  this  proposed 
rule. 

Of  the  affected  individual  food 
categories,  meat  is  regulated  by  the 


USDA  and  is  not  part  of  this  analysis. 
The  Small  Business  Administration 
(SBA)  considers  a  cheese  manufacturer 
small  if  it  employs  500  or  fewer' 
workers,  but  no  small  or  large  business 
currently  produces  "healthy"  cheese. 
•The  SBA  considers  a  miscellaneous 
food  manufacturer  (neither  SBA  nor  the 
Census  Bureau  specifically  tracks  soup 
producers)  small  if  it  employs  500  or 
fewer  employees.  According  to  the  1999 
survey  of  foods  used  for  this  analysis, 
six  companies  produce  "healthy"  soups 
(Ref.  2),  but  none  of  these  companies 
qualifies  as  a  small  business  according 
to  the  standard  SBA  criteria.  According 
to  the  1999  Statistics  for  Businesses 
from  the  United  States  Census  Bureau, 
over  90  percent  of  food  manufacturers 
are  small  by  the  standard  SBA  criteria, 
so  new  entries  into  this  industry  in  the 
future  are  likely  to  be  small  businesses. 
FDA  tentatively  concludes  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  small  entities. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  tentatively  determined  that  the  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the' 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  tentatively  concluded  that 
the  rule  does  not  contain  policies  that 
have  federalism  implications  as  defined 
in  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  is  not  required. 

Vm.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES),  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
conunents  to  http://vi-vnv.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Conunents  are  to  be  identified  with  Uie 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
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Ust  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453. 1454.  1455:  21 
U.S.C.  321,  331,  342,  343.  348,  371:  42  U.S.C. 
243.264,271. 

2.  Section  101.65  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§  1 01 .65    Implied  nutrient  content  claims 
and  related  label  statements. 

***** 

(d)  General  nutritional  claims.  (1) 
This  paragraph  covers  labeling  claims 
that  are  implied  nutrient  content  claims 
because  they: 

(i)  Suggest  that  a  food  because  of  its 
nutrient  content  may  help  consumers 
maintain  healthy  dietary  practices;  and 

(ii)  Are  made  in  connection  with  an 
explicit  or  implicit  claim  or  statement 
about  a  nutrient  (e.g..  "heahhy.  contains 
3  grams  of  fat").  ^^ 

(2)  You  may  use  the  term  "healthy 
or  related  terms  (e.g..  "health." 
•healthful."  "healthhilly." 
"healthfulness."  "healthier." 
"healthiest."  "healthily."  and 
•healthiness")  as  an  implied  nutrient 
content  claim  on  the  label  or  in  labeling 
of  a  food  that  is  useful  in  creating  a  diet 
that  is  consistent  with  dietary 
recommendations  if: 

(i)  The  food  meets  the  following  . 
conditions  for  fat.  saturated  fat. 
cholesterol,  and  other  nutrients: 


If  the  food  is. 


(A)  A  raw  fruit  or  vege- 
table 


The  fat  level  must  be. 


The  saturated  fat  level 
must  t)e... 


Low  fat  as  defined  in 
§101 .62(b)(2) 


Low  saturated  fat  as  de- 
fined in  §101  62(c)(2) 


(B)  A  single-ingredient  or  a 
mixture  of  frozen  or 
canned  fmits  and  vege- 
tables 


Low  fat  as  defined  in 
§  101.62(b)(2) 


(C)  An  enriched  cereal- 
grain  product 


(D)  A  raw,  single-ingre- 
dient seafood  or  game 
meat 


Low  fat  as  defined  in 
§101 .62(b)(2) 


Low  saturated  fat  as  de- 
fined in  §101 .62(c)(2) 


Low  saturated  fat  as  de- 
fined in  §101 .62(c)(2) 


The  cholesterol  level  must 
be... 


The  disclosure  level  for 
cholesterol  specified  in 
§  101.13(h)  or  less 


The  disclosure  level  for 
cholesterol  specified  in 
§101.13(h)or  less 


The  disclosure  level  for 
cholesterol  specified  in 
§  101.13(h)  or  less 


The  food  must  contain... 


N/A 


(E)  A  meal  product  as  de- 
fined in  §101.13(1)  or  a 
main  dish  product  as 
defined  in  §  101. 13(m) 


Less  than  5  grams  (g)  fat 
per  RA'  and  per  100  g 


Low  fat  as  defined  in 
§101 .62(b)(3) 


Less  than  2  g  saturated 
fat  per  RA  and  per  100 

g 


Low  saturated  fat  as  de- 
fined in  §101 .62(c) 


Less  than  95  milligrams 
(mg)  cholesterol  per  RA 
and  per  100  g 


I^A 


N/A 


90  mg  or  less  cholesterol 
perSS'* 


At  least  10  percent  of  the 
RD|2  or  the  DRV3  per 
RA  of  one  or  more  of  vi- 
tamin A,  vitamin  C,  cal- 
cium, iron,  protein,  or 
fiber 


At  least  10  percent  of  the 
RDI  or  the  DRV  per  SS 
of  two  nutrients  (for  a 
main  dish)  or  of  three 
nutrients  (for  a  meal)  of 
the  following  six 
nutrients— vitamin  A,  vi- 
tamin C,  calcium,  iron, 
protein,  or  fiber 


(F)  A  food  not  specifically 
listed  in  this  document 


Low  fat  as  defined  in 
§  101.62(b)(2) 


Low  saturated  fat  as  de- 
fined in  §101. 62(c) 


The  disclosure  level  for 
cholesterol  specified  in 
§101.13(h)orless 


At  least  10  percent  of  the 
RDI  or  the  DRV  per  RA 
of  one  or  more  of  vita- 
min A,  vitamin  C,  cal- 
cium, iron,  protein,  or 
fiber 


1  RA  means  Reference  Amount  Customarily  Consumed  per  Eating  Occasion  (§  101 .12(b)). 

2  RDI  means  Reference  Daily  Intake  (§  101 .9(c)(8)(iv)). 
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(ii)  The  food  meets  the  following 
conditions  for  sodium: 


If  the  food  is... 

The  sodium  level 
must  be.. 

(A)  A  food  with  a 

360  mg  or  less  so- 

RA' that  is  greater 

dium  per  RA  and 

than  30  g  or  2  ta- 

per SS2 

blespoons  (tbsp) ' 

(B)  A  food  with  a  RA 

360  mg  or  less  so- 

that is  equal  to  or 

dium  per  50  g3 

less  than  30  g  or 

2  tbsp 

(C)  A  meal  product 

600  mg  or  less  so- 

as defined  in 

dium  per  SS 

§101.13(1)  or  a 

main  dish  product 

as  defined  in 

§101.13(m) 

'  RA  means  Reference  Amount  Customarily 
Consumed  per  Eating  Occasion  (§  101.12(b)). 

^SS  means  Serving  Size  Listed  on  the 
Label  (§101 .9(b)),  also  referred  to  as  Labeled 
Serving  Size. 

3  For  dehydrated  food  that  is  typically  recon- 
stituted with  water  or  a  liquid  that  contains  in- 
significant amounts  per  RA  of  all  nutrients  (as 
defined  in  §  101.9(f)(1)),  the  50  g  refers  to  the 
"prepared"  form  of  the  product. 

(iM)  The  food  complies  with  the 
definition  and  declaration  requirements 
in  peirt  101  of  this  chapter  for  any 
specific  nutrient  content  claim  used  in 
labeling  the  food; 

(iv)  For  foods  in  paragraph  (d)(2)(i)(B) 
of  this  section,  you  may  add  ingredients 
that  do  not  change  the  nutrient  profile; 

(v)  Enriched  cereal-grain  pi'oducts  in 
paragraph  (d)(2)(i)(C)  of  this  section 
must  conform  to  a  standard  of  identity 
in  part  136, 137.  or  139  of  this  chapter; 
and 

(vi)  If  you  add  a  nutrient  to  the  foods 
in  paragraph  (d){2)(i)(D).  (d)(2)(i)(E).  or 
(d)(2)(i)(F)  of  this  section  to  meet  the  10 
percent  requirement,  that  addition  must 
be  consistent  with  the  fortification 
policy  for  foods  in  §  104.20  of  this 
chapter. 

Dated:  February  13,  2003. 
William  K,  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

|FR  Doc.  03-4100  Filed  2-19-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

National  Security  Agency/Central 
Security  Services 

32  CFR  Part  322 
[NSA  Reg.  10-35] 

Privacy  Act;  Impiementation 

AGENCY:  National  Security  Agency/ 
Central  Security  Services,  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Security 
Agency /Central  Security  Services  (NSA/ 
CSS)  is  proposing  to  revise  its  Privacy 
Act  Program  procedural  and  exemption 
rules. 

Revisions  to  the  procedural  rule 
include  updating  the  responsibilities 
assigned  to  NSA/CSS  personnel,  and 
establishing  a  queue  to  process  Privacy 
Act  requests.  Requesters  will  no  longer 
be  required  to  wait  a  long  period  of  time 
to  learn  that  the  Agency  has  a  no 
records  responsive  to  their  requests  or  to 
obtain  records  that  require  minimal 
review. 

The  NSA/CSS  exemption  rules  are 
being  revised  to  add  specific 
subsections  of  5  U.S.C.  552a  fi-om  which 
information  may  be  exempt,  and  to  add 
the  reasons  for  taking  the  specific 
subsections. 

DATES:  Comments  must  be  received  on 
or  before  April  21,  2003  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the 
National  Security  Agency,  Office  of 
Policy,  9800  Savage  Road,  Suite  6248.  - 
Ft.  George  G.  Meade,  MD  20755-6248. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Hill  at  (301)  688-6527. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  It  has  been  determined 
that  this  Privacy  Act  rule  for  the 
Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $10(rfnillion  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  -or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessar\'  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act".  It 
has  been  determined  that  this  Privacy 
Act  rulemaking  for  the  Department  of 
Defense  does  not  involve  a  Federal 
mandate  that  maV  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  '•Federalism". 
It  has  been  determined  that  this  Privacy 
Act  rule  for  the  Department  of  Defense 
does  not  have  federalism  implications. 
The  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  322 

Privacy. 

Accordingly,  it  is  proposed  that  32 
CFR  part  322  be  revised  to  read  as 
follows: 

PART  322— NSA/CSS  PRIVACY  ACT 
PROGRAM 

Sec. 

322.1  Purpose  and  applicability. 

322.2  Definitions. 

322.3  Policy. 

322.4  Responsibilities. 

322.5  Procedures. 

322.6  Establishing  exemptions.   ' 
.322.7  Exempt  systems  of  records. 

Autliority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

§322.1    Purpose  and  applicability. 

(a)  This  part  implements  the  Privacy 
Act  of  1974  <5  U.S.C.  552a),  as  amended 
and  the  Department  of  Defense  Privacy 
Program  (32  CFR  part  310)  within  the 
National  Security  Agency/Central 
Security  Service  (NSA/CSS);  establishes 
policy  for  the  collection  and  disclosure 
of  personal  information  about 
individuals;  assigns  responsibilities  and 
establishes  procedures  for  collecting 
personal  information  and  responding  to 
first  party  requests  for  access  to  records. 
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amendments  of  those  records,  or  an 
accounting  of  disclosures. 

(b)  This  part  applies  to  all  NSA/CSS 
elements,  field  activities  and  personnel 
and  governs  the  release  or  denial  of  any 
information  under  the  terms  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended. 

§322.2    Definitions. 

(a)  Access.  The  review  of  a  record  or 
a  copy  of  a  record  or  parts  thereof  in  a 
system  of  records  by  an  individual. 

(b)  Confidential  source.  A  person  or 
organization  who  has  furnished 
information  to  the  federal  government 
under  an  express  promise  that  the 
person's  or  the  organization's  identity 
will  be  held  in  confidence  or  under  an 
implied  promise  of  such  confidentiality 
if  this  implied  promise  was  made  before 
September  27.  T975. 

(c)  Disclosure.  The  transfer  of  any 
personal  information  from  a  system  of 
records  by  any  means  of  communication 
(such  as  oral,  written,  electronic, 
mechanical,  or  actual  review)  to  any 
person,  private  entity,  or  government 
agency,  other  than  the  subject  of  the 
record,  the  subject's  designated  agent  or 
the  subject's  legal  guardian. 

(d)  Employees  of  NSA/CSS. 
Individuals  employed  by,  assigned  or 
detailed  to  the  NSA/CSS.  This  part  also 
applies  to  NSA/CSS  contractor 
personnel  who  administer  NSA/CSS 
systems  of  records  that  are  subject  to  the 
Privacy  Act. 

(e)  FOIA  Request:  A  written  request 
for  NSA/CSS  records,  made  by  any 
person,  that  either  explicitly  or 
implicitly  invokes  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552), 
as  amended.  FOIA  requests  will  be 
accepted  by  U.S.  mail  or  its  equivalent, 
facsimile,  or  the  Internet,  or  employees 
of  NSA/CSS  may  hand  deliver  them. 

(f)  Individual.  A  living  person  who  is 
a  citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence.  The  parent  of  a  minor  or  the 
legal  guardian  of  any  individual  also 
may  act  on  behalf  of  an  individual. 
Corporations,  partnerships,  sole 
proprietorships,  professional  groups, 
businesses,  whether  incorporated  or 
unincorporated,  and  other  commercial 
entities  are  not  individuals. 

(g)  Maintain.  Includes  maintain, 
collect,  use  or  disseminate. 

(h)  Medical  Records.  Documents 
relating  to  the  physical  care  and 
treatment  of  an  individual. 

(i)  Privacy  Act  Request.  A  written 
request  containing  a  signature  submitted 
by  a  U.S.  citizen  or  alien  admitted  for 
permanent  residence  for  access  to  or 
amendment  of  records  on  himself/ 
herself  which  are  contained  in  a  PA 


system  of  records.  PA  requests  will  be 
accepted  via  mail  or  facsimile,  or  NSA/ 
CSS  employees  may  hand  deliver  them. 
Digital  signatures  will  be  accepted  via 
the  Internet  by  October  21.  2003.  Until 
then.  PA  requests  will  not  be  accepted 
via  the  Internet.  Requests  received  via 
the  Internet  will  not  be  acknowledged. 
Regardless  of  whether  the  requester 
cites  the  FOIA,  PA,  or  no  law,  the 
request  for  records  will  be  processed 
under  both  this  part  and  the  FOIA. 
Requests  for  amendments  will  be 
processed  pursuant  to  the  PA. 

(j)  Personal  information.  The 
collection  of  two  or  more  pieces  of 
information  that  is  about  an  individual: 
e.g.  name  and  date  of  birth.  Social 
Security  Number. 

(k)  Personal  notes.  Notations  created 
in  paper  or  electronic  form  for  the 
convenience  and  at  the  discretion  of  the 
originator,  for  the  originator's  eyes  only, 
and  over  which  NSA/CSS  exercises  no 
control.  Personal  notes  are  not  agency 
records  within  the  meaning  of  the 
Privacy  Act  (PA)  or  the  Freedom  of 
Information  Act  (FOIA).  However,  once 
the  personal  note,  or  information 
contained  therein,  is  shared  with 
another  individual,  it  becomes  an 
Agency  record  and  is  subject  to  the 
provisions  of  the  FOIA  and,  if 
appropriate,  the  PA. 

(1)  Psychological  Records.  Documents 
relating  to  the  psychological  care  and 
treatment  of  an  individual. 

(m)  Record.  Any  item,  collection,  or 
grouping  of  information,  whatever  the 
storage  media  (paper,  electronic,  etc.) 
about  an  individual  or  his  or  her 
education,  financial  transactionsi 
medical  history,  criminal  or 
employment  history,  and  that  contains 
his  or  her  name,  or  the  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual, 
such  as  a  fingerprint,  voice  print,  or  a 
photograph.  The  record  must  be  in 
existence  and  under  the  control  of  NSA/ 
CSS  at  the  time  a  request  is  made. 

(n)  Routine  use.  The  disclosure  of  a 
record  outside  NSA/CSS  or  the  DoD  for 
a  use  that  is  compatible  with  the 
purpose  for  which  the  information  was 
collected  and  maintained  by  NSA/CSS. 
The  routine  use  must  be  included  in  the 
published  system  of  records. 

(o)  iSystem  of  Records.  A  group  of 
records  under  the  control  of  a  federal 
agency  from  which  personal 
information  is  retrieved  by  the 
individual's  name  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  an 
individual. 


§322.3    Policy. 

(a)  The  National  Security  Agency/ 
Central  Security  Service  shall  maintain 
in  its  records  only  such  information 
about  an  individual  that  is  relevant  and 
necessary  to  accomplish  a  purpose  of 
the  Agency,  and  that  is  required  or 
authorized  to  be  maintained  by  statute 
or  Executive  Order.  Information  about 
an  individual  shall,  to  the  greatest 
extent  practicable,  be  collected  directly 
from  the  individual  if  the  information 
may  result  in  adverse  determinations 
about  the  individual's  rights,  benefits, 
and  privileges  under  any  Federal 
program.  Records  used  by  this  Agency 
in  making  adverse  determinations  about 
an  individual  shall  be  maintained  with 
such  accuracy,  relevance,  timeliness 
and  completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual.  The  Agency  shall  protect  the 
privacy  of  individuals  identified  in  its 
records,  and  shall  permit  an  individual 
to  request  access  to  personal 
information  in  records  on  himself/ 
herself  and  to  request  correction  or 
amendment  of  factual  information 
contained  in  such  records.  These 
policies  are  consistent  with  the  spirit 
and  intent  of  the  PA,  and  are  subject  to. 
exemptions  under  the  Act,  as  defined  in 
§  322.7.  and  legal  requirements  to 
protect  sensitive  NSA  information  such 
as  the  intelligence  sources  and  methods 
the  Agency  employs  to  fulfill  its 
mission. 

(b)  Pursuant  to  written  requests 
submitted  in  accordance  with  the  PA, 
the  NSA/CSS  shall  make  records 
available  consistent  with  the  Act  and 
the  need  to  protect  government  interests 
pursuant  to  subsections  (d)  and  (k)  of 
the  Privacy  Act.  Oral  requests  for 
information  shall  not  be  accepted. 
Before  the  Agency  responds  to  a  request, 
the  request  must  comply  with  the 
provisions  of  this  part. 

(c)  In  order  that  members  of  the 
public  have  timely  access  to 
unclassified  information  regarding  NSA 
activities,  requests  for  information  that 
would  not  be  withheld  if  requested 
under  the  FOIA  or  the  PA  may  be 
honored  through  appropriate  means 
without  requiring  the  requester  to 
invoke  the  FOIA  or  the  PA.  Although  a 
record  may  require  minimal  redaction 
before  its  release,  this  fact  alone  shall 
not  require  the  Agency  to  direct  the 
requester  to  submit  a  formal  FOIA  or  PA 
request  for  the  record. 

§322.4    Responsibilities. 

(a)  The  Director's  Chief  of  Staff  (DC) 
is  responsible  for  overseeing  the 
administration  of  the  PA.  The  Director 
of  Policy  (DC3).  or  the  Deputy  Director 
of  Policy,  if  so  designated,  shall  carry 
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out  this  responsibilitv  on  behalf  of  the 
Chief  of  Staff  and  shall: 

(1)  Provide  policy  guidance  to  NSA/ 
(^SS  on  PA  issues. 

(2)  Provide  policy  guidance  to  PA 
coordinators  for  processing  PA  requests 
from  NSA/CSS  employees  who  will  be 
using  the  records  within  NSA/CSS 
spaces. 

(3)  Provide  training  of  NSA/CSS 
employees  and  contractors  in  the 
requirements  of  the  PA.  Specialized 
training  is  provided  to  special 
investigators  and  employees  who  deal 
with  the  news  media  or  the  public. 

(4)  Receive,  process,  and  respond  to 
PA  requests  from  individuals  and 
employees  who  require  the  information 
for  use  outside  of  NSA/CSS  spaces. 

.  (i)  Conduct  the  appropriate  search  for 
and  review  of  records. 

(ii)  Provide  the  requester  with  copies 
of  all  releasable  material. 

(iii)  Notify  the  requester  of  any      ~ 
adverse  determination,  including  his/ 
her  right  to  appeal  an  adverse 
determination  to  the  NSA/CSS  Appeal 
Authority. 

(iv)  Assure  the  timeliness  of 
responses. 

(5)  Receive,  process  and  respond  to 
PA  amendment  requests  to  include: 

(i)  Obtain  comments  and  supporting 
documentation  from  the  organization 
originating  the  record. 

(ii)  Conduct  a  review  of  all 
documentation  relevant  to  the  request. 

(iii)  Advise  the  requester  of  the 
Agency's  decision. 

(iv)  Notify  the  requester  of  any 
adverse  determination,  including  his/ 
her  right  to  appeal  the  adverse 
determination  to  the  NSA/CSS  Appeal 

Authority. 

(v)  Direct  the  appropriate  Agency 
organization  to  amend  a  record  and 
advise  other  record  holders  to  amend 
the  record  when  a  decision  is  made  in 
favor  of  a  requester. 

(vi)  Assure  the  timeliness  of 
responses. 

(6)  Ensure  that  Agency  employees 
(internal  requesters)  that  have  access  to 
NSA/CSS  spaces  are  given  access  to  all 
or  part  of  a  PA  record  to  which  the 
employee  was  denied  bi>'  the  record 
holder  when,  after  a  review  of  the 
circumstances  by  the  Director  of  Policy, 
it  is  determined  that  access  should  be 
granted.  For  those  individuals  who  do 
not  have  access  to  NSA/CSS  spaces  see 
§322.6  of  this  part. 

(7)  Conduct  Agency  reviews  in 
accordance  with  OMB  Circular  A-130  ' 
and  32  CFR  part  310. 

(8)  Deposit  in  the  U.S.  Treasury  all 
fees  collected  as  a  result  of  charges 
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levied  for  the  duplication  of  records 
provided  under  the  PA  and  maintain  the 
necessary  accounting  records  for  such 
fees. 

(b)  The  NSA/CSS  Privacy  Act  Appeal 
Authority  is  designated  as  the  reviewing 
authority  for  requests  for  review  of 
denials  by  the  Director  of  Policy  to 
provide  access  to  a  record  and/or  to 
amend  a  record.  The  PA  Appeal 
Authority  is  the  Deputy  Director,  NSA. 
In  the  absence  of  the  Deputy  Director, 
the  Director's  Chief  of  Staff  serves  as  the 
Appeal  Authority. 

(c)  The  General  Counsel  (GC)  or  his 
designee  shall: 

(1)  Advise  on  all  legal  matters 
concerning  the  PA. 

(2)  Advise  the  Director  of'Policy  and 
other  NSA/CSS  organizations,  as 
appropriate,  of  legal  decisions  including 
rulings  by  the  Justice  Department  and 
actions  by  the  DoD  Privacy  Board 
involving  the  PA. 

(3)  Review  proposed  responses  to  PA 
requests  to  ensure  legal  sufficiency,  as 
appropriate. 

(4)  Provide  a  legal  review  of  proposed 
Privacy  Act  notices  and  amendments  for 
submission  to  the  Defense  Privacy 
Office. 

(5)  Assist,  as  required,  in  the 
preparation  of  PA  reports  for  the 
Department  of  Defense  and  other 
authorities. 

(6)  Review  proposals  to  collect  PA 
information  for  legal  sufficiency,  assist 
in  the  development  of  PA  statements 
and  warning  statements  when  required 
and  approve  prior  to  use. 

(7)  Represent  the  Agency  in  all 
judicial  actions  related  tothe  PA  by 
providing  support  to  the  Department  of' 
Justice  and  by  keeping  the  DoD  Office 
of  General  Counsel  apprised  of  pending 
PA  litigation.  A  litigation  status  sheet     - 
will  be  provided  to  the  Defense  Privacy 
Office. 

(8)  Assist  in  the  education  of  new  and 
current  employees,  including 
contractors,  to  the  requirements  of  the 
PA. 

(9)  Review  PA  and  PA  Amendment 
appeals,  prepare  responses,  and  submit 
them  to  the  NSA/CSS  Appeal  Authority 
for  final  decision. 

(ID)  Notify  the  Director  of  Policy  of 
the  outcome  of  all  appeals. 

(d)  The  Associate  Director  for  Human 
Resources  Ser\'ices  or  designee  shall: 

(1)  Establish  the  physical  security 
requirements  for  the  protection  of  . 
personal  information  and  ensure  that 
such  requirements  are  maintained. 

(2)  Establish  and  ensure  compliance 
with  procedures  governing  the  pledging 
of  confidentiality  to  sources  of 
information  interviewed  in  connection 
with  inquiries  to  determine  suitability. 


eligibility  or  qualifications  for  Federal 
employment.  Federal  contracts,  or 
access  to  classified  information. 

(3)  Retain  copies  of  records  processed 
pursuant  to  the  PA.  The  retention 
schedule  is  six  years  ft"om  the  date 
records  were  provided  to  the  requester 
if  deletions  were  made  and  two  years  if 
records  were  provided  in  their  entirety'. 

(4)  Ensure  the  prompt  delivery  of  all 
PA  requests  to  the  Director  of  Policy. 

(5)  Ensure  the  prompt  deliver*'  of  all 
Privacy  Act  appeals  of  an  adverse 
determination  to  the  NSA/CSS  PA 
Appeal  Authority  staff. 

(6)  Ensure  that  forms  used  to  collect 
PA  information  meet  the  requirements 
of  the  PA. 

(7)  Compile,  when  required,  estimates 
of  cost  incurred  in  the  preparation  or 
modification  of  forms  requiring  PA 
Statements. 

(8)  Assist  in  the  development  of 
training  courses  to  educate  new  and 
current  Agency  employees,  including 
contractors,  of  the  provisions  of  the  PA.  * 

(9)  Respond  to  PA  requests  for  access 
to  records,  as  appropriate. 

(10)  Establish  procedures  for  the 
protection  of  personal  information  and 
ensure  compliance  with  the  procedures. 

(e)  The  Inspector  General  (IG)  shall: 

(1)  Be  alert  to  Privacy  Act  compliance 
and  to  managerial  administrative,  and 
operational  problems 'associated  with 
the  implementation  of  this  part  and 
document  any  such  problems  and 
remedial  actions,  if  any.  in  official 
reports  to  responsible  Agency  officials, 
when  appropriate. 

(2)  Respond,  as  appropriate,  to  PA 
requests. 

(3)  Establish  procedures  for  the 
protection  of  personal  records  under  the 
control  or  in  the  possession  of  OIG  and 
ensure  compliance  with  the  procedures. 

(f)  Chiefs  of  Directorates,  Associate 
Directorates,  and  Field  Elements  shall:     • 

(1)  Ensure  that  no  systems  or  subsets 
of  Svstems  of  Records  other  than  those 
published  in  the  Federal  Register  are 
maintained  within  their  components  or  • 
field  elements. 

(2)  Establish  rules  of  conduct  for 
persons  who  design,  use  or  maintain 
Systems  of  Records  within  their 
components  or  field  elements  and 
ensure  compliant;e  with  these  rules. 

(3)  Establish,  in  consultation  with  the 
Associate  Director  of  Human  Resources 
or  designee,  the  physical  security 
requirements  for  the  protection  of 
personal  information  and  ensure  that 
such  requirements  arc  maintained. 

(4)  Ensure  that  no  records  are 
maintained  within  their  components  or 
field  elements  which  describe  how  any 
individual  exercises  rights  guaranteed 
by  the  First  Amendment  to  the    ^  ' 
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Constitution  of  the  United  States  unless 
•expressly  authorized  by  statute,  or  by 
the  individual  about  whom  the  record  is 
maintained,  or  unless  pertinent  to,  and 
within  the  scope  of,  an  authorized  law 
enforcement  activity. 

(5)  Ensure  that  records  contained  in 
the  Systems  of  Records  within  their 
components  or  field  elements  are  not 
disclosed  to  anyone  other  than  in 
conformance  with  the  Privacy  Act,  to 
include  the  routine  uses  for  such 
records  published  in  the  Federal 
Rraister. 

(6)  Maintain  only  such  information 
about  an  individual  as  is  relevant  and 
necessary  to  accomplish  a  purpose  of 
the  Agency  required  to  be  accomplished 
by  statute  and  Executive  Order. 

(7)  Maintain  all  records  which  are 
used  by  the  Agency  in  making  any 
determination  about  any  individual 
with  such  accuracy,  relevancy, 
timeliness,  and  completeness  as  is 
reasonably  necessary  to  ensure  fairness 
to  the  individual  in  any  determination. 

(8)  Establish  procedures  for  protecting 
the  confidentiality  of  personal  records 
maintained  or  processed  by  computer 
systems  and  ensure  compliance  with  the 
procedures. 

(9)  Designate  a  primary  and  alternate 
PA  coordinator  to  be  responsible  for  PA 
matters  and  inform  the  Office  of  Policy 
of  the  designations.  Subordinate  PA 
coordinators  may  be  appointed  at  office 
level. 

(10)  Ensure  that  the  Privacy  Act 
coordinators  acquire  the  necessary 
training  in  the  theory  and 
administration  of  the  Privacy  Act. 

(11)  Ensure  that  the  Privacy  Act 
coordinators  conduct,  to  the  extent 
practicable,  on-the-job  PA  training  of 
supervisors  and  records  handlers  in 
their  organizations. 

(12)  Respond  to  PA  requests  to  review 
records,  as  appropriate. 

(13)  Establish  procedures  for  the 
protection  of  personal  records  and 
ensure  compliance  with  the  procedures. 

(14)  Establish  procedures  to  ensure 
that  requests  for  copies  of  PA  records 
needed  for  external  use,  outside  of  NSA/ 
CSS,  shall  be  delivered  to  the  Director 
of  Policy  immediately  upon  receipt  once 
the  request  is  identified  as  a  Privacy  Act 
request  or  appears  to  be  intended  as 
such  a  request. 

(15)  Publish,  as  necessary,  internal  PA 
procedures  which  are  consistent  with 
the  Privacy  Act  and  this  part. 

(16)  Maintain  an  accounting  of 
disclosures  of  records  as  described  in 
§  322.5  of  this  part. 

(17)  Coordinate  with  the  Office  of  the 
General  Counsel  any  proposed  new 
record  systems  or  changes  (either 
alterations  or  amendments)  to  existing 


systems.  Notice  of  new  record  systems 
or  alterations  to  existing  systems  must 
be  published  in  the  Federal  Register  at 
least  30  days  and  Congress  and  the 
Office  of  Managemenf  and  Budget  must 
be  given  40  days  to  review  the  new/ 
altered  system  before  implementation. 

(18)  Collect  and  forward  to  the 
Director  of  Policy  information  necessary 
to  prepare  reports,  as  requested. 

(19)  Respond  promptly  to  the  Director 
of  Policy  and  the  PA  Appeal  Authority 
decisions  concerning  the  granting  access 
to  records,  amending  records,  or  filing 
statements  of  disagreements. 

(20)  Ensure  that  forms  (paper  or 
electronic)  used  to  collect  PA 
information  meet  the  requirements  of 
the  PA. 

(21)  Establish  procedures  to  ensure 
that  requests  to  conduct  computer 
matching  are  forwarded  to  the  Director 
of  Policy. 

(g)  Each  field  element  shall  designate 
a  Privacy  AoC  (PA)  Coordinator  to 
ensure  compliance  with  this  part  and  to 
receive  and,  where  appropriate,  process 
PA  requests.  Section  322.6  of  this  part 
describes  the  procedure  for  individuals 
to  gain  access  to  records  and  the 
responsibilities  of  the  PA  Coordinators. 
Consistent  with  the  provisions  of  32 
CFR  parts  285  and  286  and  32  CFR  part 
310  special  procedures  apply  to  the 
disclosure  of  certain  medical  records 
and  psychological  records.  Field 
elements  should  consult  the  PA 
Coordinator  of  the  Office  of 
Occupational  Health,  Environment  and 
Safety  Services  before  disclosing  such 
information.  (See  paragraph  (d)(9)  of 
this  section.) 

(h)  All  NSA/CSS  organizations  and 
field  elements  responsible  for 
electronic/paper  forms  or  other  methods 
used  to  collect  personal  information 
from  individuals  shall  determine,  with 
General  Counsel's  concurrence,  which 
of  those  forms  or  methods  require 
Privacy  Act  Statements  and  shall 
prepare  the  required  statements.  The 
Office  of  Policy  requires  all 
organizations  or  elements  using  such 
forms  or  methods  shall  ensure  that 
respondents  read,  understand,  and  sign 
the  statements  before  supplying  the 
requested  information.  In  addition, 
organizations  must  obtain  the  Director 
of  Policy  and  the  Office  of  General 
Counsel  approval  prior  to  the  collection 
of  personal  information  in  electronic 
format. 

§322.5    Procedures. 

(a)  The  Director  of  Policy,  or  the 
Deputy  Director  of  Policy,  if  so 
designated,  shall  provide  guidance  to 
Privacy  Act  Coordinators  for  processing 
requests  and  releasing  NSA/CSS 


information  within  the  confines  of  the 
NSA/CSS.  If  any  organization  or 
element  believes  a  request  to  review  a 
PA  record  should  be  denied,  it  shall 
advise  the  requester  of  the  procedures 
for  requesting  a  review  of  the 
circumstances  of  the  case  by  the 
Director  of  Policy. 

(b)  Persons  Authorized  Access  to  . 
NSA/CSS  Facilities: 

(1)  Requests  from  NSA/CSS  affiliates 
with  authorized  access  to  NSA/CSS 
facilities  to  review  and/or  obtain  a  copy 
of  PA  records  in  a  Systems  of  Records 
for  use  within  NSA/CSS  spaces  or  for 
the  inspection  of  an  accounting  of 
disclosures  of  the  record  shall  be  in 
writing,  using  the  Privacy  Act 
Information  Request  form.  Requests 
shall  normally  be  submitted  directly  to 
the  Privacy  Act  Coordinator  in  the  office 
holding  the  record.  In  the  case  of 
requests  for  access  to  records 
maintained  in  the  individual's  own 
organization,  the  Privacy  Act 
Coordinator  for  that  organization  shall 
direct  the  requester  to  the  person  or 
office  holding  the  record.  A  Privacy  Act 
Information  Request  form  shall  be 
submitted  to  the  holder  of  each  record 
desired.  The  Privacy  Act  Coordinator 
shall  assist  supervisors  and  record 
handlers  in  processing  the  request  and 
shall  maintain  an  accounting  for 
reporting  purposes.  Individuals  shall 
not  be  permitted  to  review  or  obtain  an 
internal  copy  of  IG,  OGC  and/or  certain 
security  records.  The  Personnel  File, 
which  was  available  upon  request  prior 
to  the  implementation  of  the  Privacy 
Act,  shall  continue  to  be  available  for 
review  without  citing  the  Privacy  Act  or 
using  the  Privacy  Act  Information 
Request  form. 

(2)  Requests  to  obtain  a  copy  of  PA 
records  for  use  outside  of  NSA/CSS 
shall  be  forwarded  to  the  Director  of 
Policy,  FOIA/PA  Services  (DC321)  using 
the  Privacy  Act  Information  Request 
form  or  in  any  written  format  and  must 
contain  the  individual's  full  name, 
signature,  social  security  number, 
description  of  the  records  sought  and  a 
work  or  home  phone  number.  Requests 
shall  be  processed  pursuant  to  the 
Privacy  Act  and  the  FOIA. 

(c)  Persons  Not  Authorized  Access  to 
NSA/CSS  Facilities: 

(1)  Requests  from  individuals  who  do 
not  have  authorized  access  to  NSA/CSS 
facilities  must  be  in  writing,  contain  the 
individual's  full  name,  current  address, 
signature,  social  security  number  and  a 
description  of  the  records  sought.  The 
mailing  address  for  the  FOIA/PA  office 
is:  National  Security  Agency,  ATTN: 
FOIA/PA  Services  (DC321).  9800  Savage 
Road.  Suite  6248.  Ft.  George  G.  Meade, 
MD  20755-6248. 
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(2)  FOIA/PA  Services  may,  at  its 
discretion,  require  an  unsworn 
declaration  or  a  notarized  statement  of 
identity.  In  accordance  with  28  U.S.C. 
1746,  the  language  for  an  unsworn 
declaration  is  as  follows: 

(i)  If  executed  without  the  United 
States:  i  declare  (or  certify,  verify,  or 
state)  imder  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America 
that  the  foregoing  is  true-and  correct. 
Executed  on  (date).  (Signature)'. 

(ii)  If  executed  within  the  United 
States,  its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalty  of  perjury 
that  the  foregoing  is  true  and  correct. 
Executed  on  (date).  (Signature)'. 

(d)  General  Provisions  Regarding 
Access  and  Processing  Procedures: 

(1)  The  requester  need  not  state  a 
reason  or  otherwise  justify  the  request. 
If  the  requester  wishes  to  be 
accompanied  by  another  person,  the 
individual  may  be  required  to  furnish  a 
statement  authorizing  discussion  or 
disclosure  of  the  records  in  the  presence 
of  the  other  individual.  If  the  requester 
wishes  another  person  to  obtain  the 
records  on  his/her  behalf,  the  requester 
shall  provide  a  written  statement 
appointing  that  person  as  his/her 
representative,  authorizing  that 
individual  access  to  the  records  and 
affirming  that  such  access  shall  not 
constitute  an  invasion  of  the  requester's 
privacy  or  a  violation  of  his/her  rights 
under  the  Privacy  Act.  In  addition, 
requests  from  parents  or  legal  guardians 
for  records  on  a  minor  may  be  accepted 
providing  the  individual  is  acting  on 
behalf  of  the  minor  emd  evidence  is 
provided  to  support  his  or  her  parentage 
(birth  certificate  showing  requester  as  a 
parent)  or  guardianship  (a  court  order 
establishing  guardianship). 

(2)  The  Director  of  Policy  and  FOIA/ 
PA  Services  (DC321)  shall  endeavor  to 
respond  to  a  direct  request  to  the  NSA/ 
CSS  within  20  working  days  of  receipt. 
In  the  event  the  FOIA/PA  Services 
cannot  respond  within  20  working  days 
due  to  unusual  circumstances,  the 
requester  shall  be  advised  of  the  reason 
for  the  delay  and  negotiate  a  completion 
date  with  the  requester.  Direct  requests 
to  NSA/CSS  shall  be  processed  in  the 
order  in  which  they  are  received. 
Requests  referred  to  NSA/CSS  by  other 
government  agencies  shall  be  placed  in 
the  processing  queue  according  to  the 
date  the  requester's  letter  was  received 
by  the  referring  agency,  if  that  date  is 
known.  If  it  is  not  known,  it  shall  be 
placed  in  the  appropriate  processing 
queue  according  to  the  date  of  the 
requester's  letter. 

(3)  FOIA/PA  requests  for  copies  of 
records  shall  be  worked  in 


chronological  order  within  six  queues 
("super  easy,"  "sensitive/personal 
easy,"  "non-personal  easy,"  "sensitive/ 
personal  voluminous,"  "non-personal 
complex,"  and  "expedite").  The 
processing  queues  are  defined  as 
follows: 

(i)  Super  Easy  Queue — The  super  easy 
queue  is  for  requests  for  which  no 
responsive  records  are  located  or  for 
material  that  requires  minimal 
speciaUzed  review. 

(ii)  Sensitive/Personal  Easy  Queue — 
The  sensitive/personal  easy  queue 
contains  FOIA  and  PA  records  that 
contain  sensitive  personal  information,  . 
typically  relating  to  the  requester  or 
requester's  relatives,  and  that  do  not 
require  a  lengthy  review.  DC321  staff 
members  who  specicdize  in  handling 
sensitive  personal  information  process 
these  requests. 

(iii)  Non-Personal  Easy  Queue — The 
non-personal  easy  queue  contains  all 
other  types  of  NSA  records  not  relating 
to  the  requester,  that  often  contain 
classified  information  that  may  require 
coordinated  review  among  NSA 
components,  and  that  do  not  require  a 
lengthy  review.  DC321  staff  members 
who  specialize  in  complex  classification 
issues  process  these  requests. 

(iv)  Sensitive/Personal  Voluminous 
Queue — The  sensitive/personal 
voluminous  queue  contains  FOIA  and 
PA  records  that  contain  sensitive 
personal  information,  typically  relating 
to  the  requester  or  requester's  relatives, 
and  that  require  a  lengthy  review 
because  of  the  high  volume  of 
responsive  records.  These  records  may 
also  contain  classified  information  that 
may  require  coordinated  review  in 
several  NSA  components.  DC321  staff 
members  who  specialize  in  handhng  ' 
sensitive  persona)  information  process 
these  requests. 

(v)  Non-Personal  Complex  Queue — 
The  non-personal  complex  queue 
contains  FOIA  records  not  relating  to 
the  requester  that  require  a  lengthy 
review  because  of  the  high  volume  and/ 
or  complexity  of  responsive  records. 
These  records  contain  classified,  often 
.technical  information  that  requires 
coordinated  review  among  many 
specialized  NSA  components,  as  well  as 
consultation  with  other  government 
agencies.  DC321  staff  members  who 
specialize  in  complex  classification 
issues  process  these  requests. 

(vi)  Expedite  Queue---Cases  meeting 
the  criteria  for  expeditious  processing  as 
defined  in  this  section  will  be  processed 
in  turn  within  that  queue  by  the 
appropriate  processing  team. 

C4)  Requesters  shallbe  informed 
immediately  if  no  responsive  records 
are  located.  Following  a  search  for  and 


retrieval  of  responsive  material,  the 
initial  processing  team  shall  determine 
which  queue  in  which  to  place  the 
material,  based  on  the  criteria  above, 
and  shall  so  advise  the  requester.  If  the 
material  requires  minimal  specialized 
review  (super  easy),  the  initial 
processing  team  shall  review,  redact  if 
required,  and  provide  the  non-exempt 
responsive  material  to  the  requester 
immediately.  The  appropriate 
specialized  processing  team  on  a  first  in, 
first  out  basis  within  its  queue  shall 
process  all  other  material.  These 
procedures  are  followed  so  that  a 
requester  will  not  be  required  to  wait  a 
long  period  of  time  to  learn  that  the 
Agency  has  no  records  responsive  to  his 
request  or  to  obtain  records  that  require 
minimal  review. 

(5)  Requests  for  expeditious 
■processing  must  include  justification 

and  a  statement  certifying  that  the 
information  is  true  and  correct  to  the 
best  of  the  requester's  knowledge. 
Expedited  processing  shall  be  granted  if 
the  requester  demonstrates  a  compelling 
need  for  the  information.  Compelling 
need  is  defined  as  the  failure  to  obtain 
the  records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual  or  there  would 
be  an  imminent  loss  of  substantial  due 
process  rights. 

(6)  A  request  for  expedited  handling 
shall  be  responded  to  within  10 
calendar  days  of  receipt.  The  requester 
shall  be  notified  whether  his/her  request 
meets  the  criteria  for  expedited 
processing  within  that  time  frame.  If  a 
request  for  expedited  processing  has 
been  granted,  a  substantive  response 
shall  be  provided  within  20  working 
days  of  the  date  of  the  expedited  = 
decision.  If  a  substantive  response 
cannot  be  provided  within  20  working 
days,  a  response  shall  be  provided  as 
soon  as  practicable  and  the  chief  of 
FOIA/PA  Services  shall  attempt  to 
negotiate  an  acceptable  completion  date 
with  the  requester,  taking  into  account 
the  number  of  cases  preceding  it  in  the 
expedite  queue  and  the  voliune  or 
complexity  of  the  responsive  material. 

(7)  Upon  receipt  ofa  request,  FOIA/ 
PA  Services  (DC321)  shall  review  the 

•request  and  direct  the  appropriate  PA 
coordinator  to  search  for  responsive 
records.  If  the  search  locates  the 
requested  records,  the  PA  coordinator 
shall  furnish  copies  of  the  responsive 
documents  to  the  FOIA/PA  office  that  in 
turn  shall  make  a  determination  as  to 
the  releasability  of  the  records.  All 
releasable  records,  or  portions  thereof, 
shall  be  provided  to  the  requester. 
However,  if  information  is  exempt 
pursuant  to  the  FOIA  and  PA,  the 
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requester  shall  be  advised  of  the 
statutory  basis  for  the  denial  of  the 
information  and  the  procedure  for  filing 
an  appeal.  In  the  instance  where  no 
responsive  records  are  located,  the 
requester  shall  be  advised  of  the 
negative  results  and  his/her  right  to 
appeal  what  could  be  considered  an 
adverse  determination.  NSA  does  not 
have  the  authority  to  release  another 
agency's  information;  therefore, 
information  originated  by  another 
government  agency  shall  be  referred  to 
the  originating  agency  for  its  direct 
response  to  the  requester  or  for  review 
and  return  to  NSA  for  response  to  the 
requester.  The  requester  shall  be 
advised  that  a  referral  has  been  made, 
except  when  notification  would  reveal 
exempt  information. 

(8)  The  requester  shall  not  be  changed 
a  fee  for  the  making  of  a  comprehensible 
copy,  to  satisfy  the  request  for  a  copy  of 
the  documents.  The  requester  may  be 
charged  for  duplicate  copies  of  the 
documents.  However,  if  the  direct  cost 
of  the  duplicate  copy  is  less  than 
$25.00,  the  fee  shall  be  waived. 
Duplicating  fees  shall  be  assessed 
according  to  the  following  schedule: 
Office  Copy  $.15  per  page.  Microfiche 
$.25  per  page,  and  Printed  Material  $.02 
per  page.  All  payments  shall  be  made  by 
certified  check  or  money  order  made 
payable  to  the  Treasurer  of  the  United 
States. 

(9)  A  medical/psychological  record 
shall  normally  be  disclosed  to  the 
individual  to  whom  it  pertains. 
However,  and  consistent  with  5  U.S.C. 
552a(f)(3)  of  the  ftivacy  Act,  if  in  the 
judgment  of  an  authorized  Agency 
physician,  the  release  of  such 
information  could  have  an  adverse 
effect  on  the  individual,  the  individual 
shall  be  advised  that  it  is  in  his  best 
interest  to  receive  the  records  through  a 
physician  of  the  requester's  choice  or,  in 
the  case  of  psychological  records, 
through  a  licensed  Psychiatrist  or 
licensed  Clinical  Psychologist  of  the 
requester's  choice.  NSA/CSS  may 
require  certification  that  the  individual 
is  licensed  to  practice  the  appropriate 
specialty.  Although  the  requester  shall 
pay  any  fees  charged  by  the  physician 
or  psychologist,  NSA/CSS  encourages 
individuals  to  take  advantage  of 
receiving  their  records  through  this 
means.  If,  however,  the  individual 
wishes  to  waive  receiving  the  records 
through  this  means,  the  records  shall  be 
sent  directly  to  the  individual. 

(10)  Recipients  of  requests  from  NSA/ 
CSS  employees  and  affiliates  for  access 
to  records  within  the  confines  of  the 
NSA/CSS  campus  shall  acknowledge 
the  request  within  10  working  days  of 
receipt,  and  access  should  be  provided 


within  20  working  days.  If,  for  good 
cause,  access  cannot  be  provided  within 
that  time,  the  requester  shall  be  advised 
in  writing  as  to  the  reason  and  shall  be 
given  a  date  by  which  it  is  expected  that 
access  can  be  provided.  If  an  office 
denies  a  request  for  access  to  a  record, 
or  any  portion  thereof,  it  shall  notify  the 
requester  of  its  refusal  and  the  reasons 
for  it  and  shall  advise  the  individual  of 
the  procedures  for  requesting  a  review 
of  the  circumstances  by  the  Director  of 
Policy.  If  the  Director  of  Policy  denies 
a  request  for  access  to  a  record  or  any 
portion  thereof,  the  requester  shall  be 
notified  of  the  refusal  and  the  reasons, 
the  information  was  denied.  The 
Director  of  Policy  shall  also  advise  the 
requester  of  the  procedure  for  appealing 
to  the  NSA/CSS  Privacy  Act  Appeal 
Authority.  (See  paragraph  (e)  of  this 
section). 

(11)  Although  classified  portions  of 
NSA/CSS  records  are  exempt  from 
disclosure  pursuant  to  exemption  {k){l) 
of  the  Privacy  Act  and  exemption  (b)(1) 
of  the  FOIA,  NSA,  in  its  sole  discretion, 
may  choose  to  provide  an  NSA  affiliate 
access  to  the  classified  portions  of 
records  about  the  affiliate  if  the  affiliate 
possesses  the  requisite  security 
clearance,  special  access  approvals,  and 
appropriate  need-to-know  for  the 
classified  information  at  issue. 
Classified  records  may  only  be  accessed 
by  fully  cleared  personnel  in  NSA/CSS 
spaces.  Disclosure  of  classified  records 
under  this  provision  shall  not  operate  as 
a  waiver  of  PA  exemption  (k)(l),  FOIA 
exemption  (b)(1),  or  of  any  other 
exemption  or  privilege  that  would 
otherwise  authorize  the  Agency  to 
withhold  the  classified  records  from 
disclosure.  N^A's  determination 
regarding  an  affiliate's  need-to-know  is 
not  subject  to  appeal  under  this  or  any 
other  authority.  All  copies  of  classified 
records  made  available  to  an  NSA 
affiliate  under  the  procedures  of  this 
Part  shall  carry  the  following  statement: 
"This  classified  material  is  provided  to 
you  under  the  provisions  of  the  Privacy 
Act  of  1974.  Furnishing  you  this 
material  does  not  relieve  you  of  your 
obligations  under  the  layvs  of  the  United 
States  (See.  e.g..  section  798  of  Title  18, 
U.S.  Code)  to  protect  classified 
information.  You  may  retain  this 
material  under  proper  protection  as 
specified  in  the  NSA/CSS  Classification 
Manual;  you  may  not  remove  it  fi-om 
NSA/CSS  faciliUes." 

(12)  The  procedures  described  in  this 
part  do  not  entitle  an  individual  to  have 
access  to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding,  nor  do  they  require  that 
a  record  be  created. 


(13)  Requesting  or  obtaining  access  to 
records  under  false  pretenses  is  a 
violation  of  the  Privacy  Act  and  is 
subject  to  criminal  penalties. 

(e)  Appeal  of  Denial  of  an  Adverse 
Determination: 

(1)  Any  individual  advised  of  an 
adverse  determination  shall  be  notified 
of  the  right  to  appeal  the  initial  decision 
within  60  calendar  days  of  the  date  of 
the  response  letter  and  that  the  appeal 
must  be  addressed  to  the  NSA/CSS 
FOLA/PA  Appeal  Authority,  National 
Security  Agency,  9800  Savage  Road, 
Suite  6248.  Fort  George  G.  Meade.  MD 
20755-6248.  The  following  actions  are 
considered  adverse  determinations: 

(i)  Denial  of  records  or  portions  of 
records. 

(ii)  Inability  of  NSA/CSS  to  locate 
responsive  records. 

(lii)  Denial  of  a  request  for 
expeditious  treatment. 

(iv)  Non-agreement  regarding 
completion  date  of  request. 

(v)  The  appeal  shall  reference  the 
initial  denial  of  access  and  shall 
contain,  in  sufficient  detail  and 
particularity,  the  grounds  upon  which 
the  requester  believes  the  appeal  should 
be  granted. 

(2)  The  GC  or  his/her  designee  shall 
process  appeals  and  make  a 
recommendation  to  the  Appeal 
Authority: 

(t)  Upon  receipt  of  an  appeal 
regarding  the  denial  of  information  or 
the  inability  of  the  Agency  to  locate 
records  on  an  individual,  the  GC  or  his/ 
her  designee  shall  provide  a  legal 
review  of  the  denial  and/or  the 
adequacy  of  the  search  for  responsive 
material,  and  make  other 
recommendations  as  appropriate. 

(ii)  If  the  Appeal  Authority 
determines  that  additional  information 
may  be  released,  the  information  shall 
be  made  available  to  the  requester 
within  20  working  days  from  receipt  of 
the  appeal.  The  conditions  for 
responding  to  an  appeal  for  which 
expedited  treatment  is  sought  by  the 
requester  are  the  same  as  those  for 
expedited  treatment  on  the  initial 
processing  of  a  request. 

(iii)  If  the  Appeal  Authority 
determines  that  the  denial  was  proper, 
the  requester  must  be  advised  20  days 
after  receipt  of  the  appeal  that  the 
appeal  is  denied.  The  requester  likewise 
shall  be  advised  of  the  basis  for  the 
denial  and  the  provisions  for  judicial 
review  of  the  Agency's  appellate 
determination. 

(iv)  If  a  new  search  for  records  is 
conducted  and  produces  additional 
records,  the  additional  material  shall  be 
forwarded  to  the  Director  of  Policy,  as 
the  initial  denial  authority  (IDA),  for 
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review.  Following  review,  the  Director 
of  Policy  shall  return  the  material  to  the 
GC  with  its  recommendation  for  release 
or  withholding.  The  GC  will  provide  a 
legal  review  of  the  material,  and  the 
Appeal  Authority  shall  make  the  release 
determination.  Upon  denial  or  release  of 
additional  information,  the  Appeal 
Authority  shall  advise  the  requester  that 
more  material  was  located  and  that  the 
IDA  and  the  Appeal  Authority  each 
conducted  an  independent  review  of  the 
documents.  In  the  case  of  denial,  the 
requester  shall  be  advised  of  the  basis  of 
the  denial  and  the  right  to  seek  judicial 
review  of  the  Agency's  action. 

(v)  When  a  requester  appeals  the 
absence  of  a  response  to  a  request 
within  the  statutory  time  limits,  the  GC 
shall  process  the  absence  of  a  response 
as  it  would  denial  of  access  to  records. 
The  Appeal  authority  shall  advise  the 
requester  of  the  right  to  seek  judicial 
review. 

(vi)  Appeals  shall  be  processed  using 
the  same  multi-track  system  as  initial 
requests.  If  an  appeal  cannot  be 
responded  to  within  20  days,  the 
requirement  to  obtain  an  extension  from 
the  requester  is  the  same  as  with  initial 
requests.  The  time  to  respond  to  an 
appeal,  however,  may  be  extended  by 
the  number  of  working  days  (not  to 
exceed  10)  that  were  not  used  as 
additional  time  for  responding  to  the 
initial  request.  That  is,  if  the  initial 
request  is  processed  within  20  days  so 
that  the  extra  10  days  of  processing 
which  an  agency  can  negotiate  with  the 
requester  are  not  used,  the  response  to 
the  appeal  may  be  delayed  for  that  10 
days  (or  any  unused  portion  of  the  10 
days). 

(f)  Amendment  of  Records: 

(1)  Minor  factual  errors  may  be 
corrected  without  resort  to  the  Privacy 
Act  or  the  provisions  of  this  part, 
provided  the  requester  and  record 
holder  agree  to  that  procedure. 
Whenever  possible,  a  copy  of  the 
corrected  record  should  be  provided  to 
the  requester. 

(2)  Requests  for  substantive  changes 
to  include  deletions,  removal  of  records, 
and  amendment  of  significant  factual 
information,  because  the  information  is 
incorrect  or  incomplete,  shall  be 
processed  under  the  Privacy  Act  and  the 
provisions  of  this  part.  The  PA 
amendment  process  is  limited  to 
correcting  records  that  are  not  accurate 
(factually  correct),  relevant,  timely  or 
complete. 

(3)  The  amendment  process  is  not 
intended  to  replace  other  existing  NSA/ 
CSS  Agency  procedures  such  as  those 
for  registering  grievances  or  appealing 
performance  appraisal  ratings.  Also, 
since  the  amendment  process  is  limited 


to  correcting  factual  information,  it  may 
not  be  used  to  challenge  official 
judgments,  such  as  performance  ratings, 
promotion  potential,  and  performance 
appraisals  as  well  as  subjective 
judgments  made  by  supervisors,  which 
reflect  his/her  observations  and 
evaluations. 

(4)  Requests  for  amendments  must  be 
in  writing,  include  the  individual's 
name,  signature,  a  copy  of  the  record 
under  dispute  or  sufficient  identifying 
particulars  to  permit  timely  retrieval  of 
the  affected  record,  a  description  of  the 
information  under  dispute  and  evidence 
to  support  the  amendment  request.  The 
mailing  address  for  the  FOIA/PA  office 
is  National  Security  Agency.  ATTN: 
FOIA/PA  Services  (DC321).  9800  Savage 
Road,  Suite  6248,  Fort  George  G.  Meade, 
MD  20755-6248.  Individuals  who  have 
access  to  NSA/CSS  spaces  may  send 
their  request  through  the  internal  mail 
system  to  DC321. 

(5)  FOIA/PA  Services  (DC321)  shall 
acknowledge  the  amendment  request 
within  10  working  days  of  receipt  and 
respond  within  30  working  days.  The 
organization/individual  who  originated 
the  information  under  dispute  shall  be 
given  10  working  days  to  conunent.  On 
receipt  of  a  response,  FOIA/PA  Services 
(DC321)  shall  review  all  documentation 
and  deternrine  if  the  amendment  request 
shall  be  granted.  If  FOIA/PA  Services 
(DC321)  agrees  with  the  request,  it  shall 
notify  the  requester  and  the  office 
holding  the  record.  The  latter  shall 
promptly  amend  the  record  and  notify 
all  holders  and  recipients  of  the  records 
of  the  correction.  If  the  amendment 
request  is  denied,  the  requester  shall  be 
advised  of  the  reasons  for  the  denial  and 
the  procedures  for  filing  an  appeal. 

(gj  Appeal  of  Refusals  to  Amend 
Records: 

(1)  If  the  Director  of  Policy,  as  the 
Initial  Denial  Authority,  refuses  to 
amend  any  part  of  a  record  it  shall 
notify  the  requester  of  its  refusal,  the 
reasons  for  the  denial  and  the 
procedures  for  requesting  a  review  of 
the  decision  by  the  NSA/CSS  Appeal 
Authority.  The  Appeal  Authority  shall 
render  a  final  decision  within  30 
working  days,  except  when 
circumstances  necessitate  an  extension. 
If  an  extension  is  necessary,  the 
requester  shall  be  informed,  in  writing, 
of  the  reasons  for  the  delay  and  of  the 
approximate  date  on  which  the  review 
is  expected  to  be  completed.  If  the  NSA/ 
CSS  Appeal  Authority  determines  that 
the  record  should  be  amended,  the 
requester,  FOIA/PA  Services,  and  the 
office  holding  the  record  will  be 
advised.  The  latter  shall  promptly 
amend  the  record  and  notify  all 
recipients. 


(2)  If  the  NSA/CSS  Privacy  Act 
Appeal  Authority  denies  any  part  of  the 
request  for  amendment,  the  requester 
shall  be  advised  of  the  reasons  for 
denial,  his  or  her  right  to  file  a  concise 
statement  of  reasons  for  disputing  the 
information  contained  in  the  record, 
and  his  or  her  right  to  seek  judicial 
review  of  the  Agency's  refusal  to  amend 
the  record.  Statements  of  disagreement 
and  related  notifications  and  summaries 
of  the  Agency's  reasons  for  refusing  to 
amend  the  record  shall  be  processed  in 
the  manner  prescribed  by  32  CFR  part 
310. 

(h)  Disclosiues  and  Accounting  of 
Disclosures 

(1)  No  record  contained  in  a  System 
of  Records  maintained  within  the 
Department  of  Defense  shall  be 
disclosed  by  any  means  of 
communication  to  any  person,  or  to  any 
agency  outside  the  Department  of 
Defense,  except  piu'suant  to  a  written 
request  by,  or  with  the  prior  written 
consent  of.  the  individual  to  whom  the 
record  pertains,  unless  disclosure  of  the 
record  will  be: 

(i)  To  those  officials  and  employees  of 
the  Agency  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
and  the  use  is  compatible  with  the 
purpose  for  which  the  record  is 
maintained. 

(ii)  Required  to  be  disclosed  under  the 
Freedom  of  Information  Act.  as 
amended. 

(iii)  For  a  routine  use  as  described  in 
NSA/CSS  systems  of  records  notices. 
The  DoD  "Blanket  Routine  Uses"  may 
also  apply  to  NSA/CSS  systems  of 
records.  (See  Appendix  C  to  32  CFR  part 
310). 

(iv)  To  the  Bureau  of  the  Census  for 
the  purpose  of  planning  or  carrj'ing  out 
a  census  or  siurey  or  related  activity 
authorized  by  law. 

(v)  To  a  recipient  who  has  provided 
the  Department  of  Defense  or  the 
Agency  with  advance,  adequate  written 
assurance  that: 

(A)  The  record  will  be  used  solely  as 

a  statistical  research  or  reporting  record;  . 

(B)  The  record  is  to  be  transferred  in 
a  form  that  is  not  individually 
identifiable  {i.e..  the  identity  of  the 
individual  cannot  be  determined  by 
combining  various  statistical  records);- 
and 

(C)  The  record  will  not  be  used  to 
make  any  decisions  about  the  rights, 
benefits,  or  entitlements  of  an 
individual. 

(vi)  To  the  National  Archives  cmd 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
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Archivist  of  the  United  States  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value.  A 
record  transferred  to  a  Federal  records 
center  for  safekeeping  or  storage  does 
not  fall  within  this  category  since 
Federal  records  center  personnel  act  on 
behalf  of  the  Department  of  Defense  in 
this  instance  and  the  records  remain 
under  the  control  of  the  NSA/CSvS.  No 
disclosure  accounting  record  of  the 
transfer  of  records  to  Federal  records 
center  need  be  maintained. 

(vii)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  NSA/ 
CSS  specifying  the  particular  portion 
and  the  law  enforcement  activity  for 
which  the  record  is  sought.  Blanket 
requests  for  all  records  pertaining  to  an 
individual  will  not  be  accepted.  A 
record  may  also  be  disclosed  to  a  law 
enforcement  agency  at  the  initiative  of 
the  NSA/CSS  when  criminal  conduct  is 
suspected,  provided  that  such 
disclosure  has  been  established  in 
advance  as  a  "routine  use." 

(viii)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if  upon  such  disclosure 
notification  is  transmitted  to  the  last 
known  address  of  the  individual  to 
whom  the  record  pertains. 

(ix)  To  Congress,  or,  to  the  extent  of 
matter  within  its  jurisdiction,  any 
committee  or  subcommittee  thereof,  or 
any  joint  committee  of  Congress  or 
subcommittee  of  any  such  joint 
committee.  This  does  not  authorize  the 
disclosure  of  any  record  subject  to  this 
part  to  members  of  Congress  acting  in 
their  individual  capacities  or  on  behalf 
of  their  constituents,  unless  the 
individual  consents. 

(x)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office. 

(xi)  Pursuant  to  an  order  of  a  court  of 
competent  jurisdiction. 

(A)  When  a  record  is  disclosed  under 
compulsory  legal  process  and  when  the 
issuance  of  that  order  or  subpoena  is 
made  public  by  the  court  that  issued  it, 
efforts  shall  be  made  to  notify  the 
individual  to  whom  the  record  pertains. 
This  may  be  accomplished  by  notifying 
the  individual  by  mail  at  his  most  recent 
address  as  contained  in  the 
Component's  records. 

(B)  Upon  being  served  with  an  order 
to  disclose  a  record,  the  General 
Coimsel  shall  endeavor  to  determine 


whether  the  issuance  of  the  order  is  a 
matter  of  public  record  and,  if  it  is  not, 
seek  to  be  advised  when  it  becomes 
public.  An  accounting  of  the  disclosure 
shall  be  made  at  the  time  the  NSA/CSS 
complies  with  the  order  or  subpoena. 

(xii)  To  a  consumer  reporting  agency 
in  accordance  with  section  3711(f)  of 
Title  31. 

(2)  Except  for  disclosures  made  in 
accordance  with  paragraphs  (h)(l){i)  and 
(ii)  of  this  section,  an  accurate 
accounting  of  disclosures  shall  be  kept 
by  the  record  holder  in  consultation 
with  the  Privacy  Act  Coordinator. 

(i)  The  accounting  shall  include  the 
date,  nature,  and  purpose  of  each 
disclosure  of  a  record  to  any  person  or 
to  another  agency;  and  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  is  made.  There 
need  not  be  a  notation  on  a  single 
document  of  every  disclosure  of  a 
particular  record,  provided  the  record 
holder  can  construct  from  its  System  the 
required  accounting  information: 
■      (A)  When  require  by  the  individual; 

(B)  When  necessary  to  inform 
previous  recipients  of  any  amended 
records,  or 

(C)  When  providing  a  cross  reference 
to  the  justification  or  basis  upon  which 
the  disclosure  was  made  (including  any 
written  documentation  as  required  in 
the  case  of  the  release  of  records  for 
statistical  or  law  enforcement  purposes). 

(ii)  The  accounting  shall  be  retained 
for  at  least  five  years  after  the  last 
disclosure,  or  for  the  life  of  the  record, 
whichever  is  longer.  No  record  of  the 
disclosure  of  this  accounting  need  be 
maintained. 

(iii)  Except  for  disclosures  made 
under  paragraph  (h)(l)(vii)  of  this 
section,  the  accounting  of  disclosures 
shall  be  made  available  to  the 
individual  to  whom  the  record  pertains. 
The  individual  shall  submit  a  Privacy 
Act  Information  Request  form  to  the 
Privacy  Act  Coordinator  in  the  office 
keeping  the  accounting  of  disclosures. 

(3)  Disclosures  made  under 
circumstances  not  delineated  in 
paragraphs  (h)(l)(i)  through  (xii)  of  this 
section  shall  only  be  made  after  written 
permission  of  the  individual  involved 
has  been  obtained.  Written  permission 
shall  be  recorded  on  or  appended  to  the 
document  transmitting  the  personal 
information  to  the  other  agency,  in 
which  case  no  separate  accounting  of 
the  disclosure  need  be  made.  Written 
permission  is  required  in  each  separate 
case;  i.e.,  once  obtained,  written 
permission  for  one  case  does  not 
constitute  blanket  permission  for  other 
disclosures. 

(4)  An  individual's  name  and  address 
may  not  be  sold  or  rented  unless  such 


action  is  specifically  authorized  by  law. 
This  provision  shall  not  be  construed  to 
require  withholding  of  names  and 
addresses  otherwise  permitted  to  be 
made  public.  Lists  or  compilations  of 
names  and  home  addresses,  or  single 
home  addresses  will  not  be  disclosed, 
without  the  consent  of  the  individual 
involved,  to  the  public,  including,  but 
not  limited  to  individual  Congressmen, 
creditors,  and  commercial  and  financial 
institutions.  Requests  for  home 
addresses  may  be  referred  to  the  last 
known  address  of  the  individual  for    • 
reply  at  his  discretion  and  the  requester 
will  be  notified  accordingly. 

§  322.6    Establistiing  exemptions. 

(a)  Neither  general  nor  specific 
exemptions  are  established 
automatically  for  any  system  of  records. 
The  head  of  the  DoD  Component 
maintaining  the  system  of  records  must 
make  a  determination  whether  the 
system  is  one  for  which  an  exemption 
properly  may  be  claimed  and  then 
propose  and  establish  an  exemption  rule 
for  the  system.  No  system  of  records 
within  the  Department  of  Defense  shall 
be  considered  exempted  until  the  head 
of  the  Component  has  approved  the 
exemption  and  an  exemption  rule  has 
been  published  as  a  final  rule  in  the 
Federal  Register. 

(b)  No  system  of  records  within  NSA/ 
CSS  shall  be  considered  exempt  under 
subsection  (j)  or  (k)  of  the  Privacy  Act 
until  the  exemption  rule  for  the  system 
of  records  has  been  published  as  a  final 
rule  in  the  Federal  Register. 

(c)  An  individual  is  not  entitled  to 
have  access  to  any  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding  (5  U.S.C. 
552a(d)(5)). 

(d)  Proposals  to  exempt  a  system  of 
records  will  be  forwarded  to  the  Defense 
Privacy  Office,  consistent  with  the 
requirements  of  32  CFR  part  310.  for 
review  and  action. 

(e)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974, 
NSA/CSS  will  grant  access  to 
nonexempt  material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NSA/CSS's  Privacy  Regulation,  but 
will  be  limited  to  the  extent  that  the 
identity  of  confidential  sources  will  not 
be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
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nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 

(f)  Do  not  use  an  exemption  to  deny 
an  individual  access  to  any  record  to 
which  he  or  she  would  have  access 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552). 

(g)  Disclosure  of  records  pertaining  to 
personnel,  or  the  functions  and  ' 
activities  of  the  National  Security 
Agency  shall  be  prohibited  to  the  extent 
authorized  by  Pub.  L.  86-36  (1959)  and 
10  U.S.C.  424. 

(h)  Exemptions  NSA/CSS  may  cjaim. 

(1)  General  exemption.  The  general 
exemption  established  by  5  U.S.C. 
552a(j)(2)  may  be  claimed  to  protect 
investigative  records  created  and 
maintained  by  law  enforcement 
activities  of  the  NSA. 

(2)  Specific  exemptions.  The  specific 
exemptions  permit  certain  categories  of 
records  to  be  exempt  from  certain 
specific  provisions  of  the  Privacy  Act. 

(i)  {k)(l)  exemption.  Information 
properly  classified  under  Executive 
Order  12958  and  that  is  required  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy. 

(ii)  (k)(2)  exemption.  Investigatory 
information  compiled  for  law- 
enforcement  purposes  by  non-law 
enforcement  activities  and  which  is  not 
within  the  scope  of  Sec.  310.51(a).  If  an 
individual  is  denied  any  right,  privilege 
or  benefit  that  he  or  she  is  otherwise 
entitled  by  federal  law  or  for  which  he 
or  she  would  otherwise  be  eligible  as  a 
result  of  the  maintenance  of  the 
information,  the  individual  will  be 
provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source.  This  subsection 
when  claimed  allows  limited  protection 
of  investigative  reports  maintained  in  a 
system  of  records  used  in  personnel  or 
administrative  actions. 
^       (iii)  (k)(3)  exemption.  Records 
maintained  in  connection  with 
providing  protective  services  to  the 
President  and  other  individuals 
identified  under  18  U.S.C.  3506. 

(iv)  (k)(4)  exemption.  Records 
maintained  solely  for  statistical  research 
or  program  evaluation  purposes  and 
which  are  not  used  to  make  decisions 
on  the  rights,  benefits,  or  entitlement  of 
an  individual  except  for  census  records 
which  may  be  disclosed  under  13  U.S.C. 
8. 


(v)  (k)(5)  exemption.  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  such 
material  would  reveal  the  identity  of  a 
confidential  source.  This  provision 
allows  protection  of  confidential 
sources  used  in  background 
investigations,  employment  inquiries, 
and  similar  inquiries  that  are  for 
personnel  screening  to  determine 
suitability,  eligibility,  or  qualifications. 

(vi)  (k)(6)  exemption.  Testing  or 
examination  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the  federal 
or  military  service,  if  the  disclosure 
would  compromise  the  objectivity  or 
fairness  of  the  test  or  examination 
process. 

(vii)  (k)(7)  exemption.  Evaluation 
material  used  to  determine  potential  for 
promotion  in  the  Military  Services,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  confidential  source. 

§  322.7    Exempt  systems  of  records. 

(a)  All  systems  of  records  maintained 
by  the  NSA/CSS  and  its  components 
shall  be  exempt  from  the  requirements 
of  5  U.S.C.  552a(d)  pursuant  to  5  U.S.C. 
552a(k)(l)  to  the  extent  that  the  system 
contains  any  information  properly 
classified  under  Executive  Order  12958 
and  that  is  required  by  Executive  Order 
to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy.  This 
exemption  is  applicable  to  parts  of  all 
systems  of  records  including  those  not 
otherwise  specifically  designated  for 
exemptions  herein,  which  contain 
isolated  items  of  properly  classified 
information. 

(b)  GNSA  01: 

(1)  System  name:  Access,  Authority 
and  Release  of  Information  File. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal    . 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(5)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d). 
(e)(1).  (e)(4)(G),  (e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 


an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
woifld  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  {e)(l)  because  it 
i^  not  always  possible  to  detect  the 
relevance  or  necessitjiof  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terras,  as 
is  its  current  practice. 

(c)  GNSA  02: 

(1)  System  name:  Applicants. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
cojitracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 


8188 


Federal  Register /Vol.  68.  No.  34 /Thursday,  February  20.  2003  /  Proposed  Rules 


5  U.S.C.  552a(k)(5).  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k){5)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3).  (d), 
(e)(1).  (e)(4)(G).  (e)(4)(H).  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
•  information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 


will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice, 
(d)  GNSA  03: 

(1)  System  name:  Correspondence. 
Cases.  Complaints.  Visitors,  Requests. 

(2)  Exe/npfion;  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2). 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(li)  Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13- U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(4). 

(iii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iv)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2).  (k)(4).  and  {k)(5) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(c){3).  (d).  {e){l).  (e)(4)(G), 
(e)(4)(H).  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2). 
(k)(4).  and  (k)(5) 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 


case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(e)  GNSA  04: 

(1)  System  name:  Military  Reserve 
Personnel  Data  Base. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(5)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3).  (d). 
(e)(1).  (e)(4)(G),  (e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
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with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(l}  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  e\ndence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  ami  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessar>'  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(f)  GNSA  05: 

(1)  System  name:  Equal  Employment 
C3pportunity  Data. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
.scope  of  subsection  5  U.S.C.  552a{j)(2), 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 


by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the    . 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the-4d€ntity 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(li)  Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

(iii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2)  and  (k)(4)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3),  (d).  (e)(1),  (e)(4)(G).  (e)(4)(H), 
(e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(4). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  Witnesses  reluctant 
to  cooperate:  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy- 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  orUy 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 


(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(g)  GNSA  06: 

(1)  System  name:  Health.  Medical  and 
Safety  Files. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitabiliK",  eligibility,  or 
qualifications  for  federal  civilian  « 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  mav  be  exempt  pursuant  to 

5  U.S.C.  552a(kj(5).  but  only  to  the 
extent  that  such  material-would  reveal 
the  identity  of  a  confidential  source. 

(ii)  Testing  or  examination  material 
used  solely  to  determine  individual    "    , 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivitx'  or  fairness  of  the  test  or 
examination  process. 

(iii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
.■5  U.S.C.  552a(k)(5)  and  (k){6)  may  be 
eNcempt  from  the  provisions  of  .5  U.S.C. 
552a(c)(3).  (d),  (e)(1).  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f). 

(3)  Auihoritv:  5  U.S.C.  552a(k)(5)  and 
(k)(6). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure     •. 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  inve.stigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
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normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difflcult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and,  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(h)  GNSA  08: 

(1)  System  name:  Payroll  and  Claims. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2), 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identify 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2)  may  be  exempt  from 


the  provisions  of  5  U.S.C.  552a(c)(3).  (d), 
(e)(1),  (e)(4)(G).  (e)(4)(H).  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  {e){4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e){4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(i)  GNSA  09: 

(1)  System  name:  Personnel  File. 


(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  ser\'ice  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6). 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or  . 
examination  process. 

(iii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(5)  and(k)(6)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a{c)(3).  (d).  (e)(1).  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k){5)  and 
(k)(6). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 
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(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(j)  GNSA  10: 

(1)  System  name:  Personnel  Security 
File. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2), 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is, 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identify 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(li)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  piu^uant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

(iv)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2).  (k)(5),  and  (k)(6) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(c)(3).  (d).  (e)(1).  (e)(4)(G). 
(e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2), 
{k)(5),  and  (k)(6). 


(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accoimting  wovdd  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppressi'OQ, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their  . 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(k)  GNSA  12: 

(1)  System  name:  Training. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 


employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

(iii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k){5)  and  (k)(6)  may  be 
exempt  from  the  provisions  of  5  U.S.C. 
552a(c)(3).  (d).  (e)(1).  {e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C-  552a(k;(5).  and 
(k)(6). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  i^ach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  ear^y  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  frt»m  the  underlying 
duties  to  provide  notification  about  and 


8192  Federal  Register  /  Vol.  68,  No.  34  /  Thursday.  February  20,  2003  /  Proposed  Rules 


access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  mformation  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(1)GNSA13: 

(1)  System  name:  Archival  Records. 

(2)  Exemption:  (i)  Records  maintained 
solely  for  statistical  research  orprogram 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8.  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(4)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a{c){3),  (d). 
V    (e)(1).  (e)(4)(G).  (e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(4). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
norinally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mi&lead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Ggvernment  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 


information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  bom  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(m)  GNSA  14: 

(1)  System  name:  Library  Patron  File 
Control  System. 

(2)  Exemption:  (i)  Records  maintained 
solely  for  statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8.  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

(ii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(4)  may  be  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G).  (e)(4MH).  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(4). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 


enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  imderlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  trom  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(n)  GNSA  15: 

(1)  System  name:  Computer  Users 
Control  System. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2), 
may  be 'exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identify 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(li)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2)  may  be  exempt  fi-om 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k){2). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
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under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  firom  the  underlying 
duties  to  provide  notificiation  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(l)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

(0)  GNSA  17: 

(1)  System  name:  Employee 
Assistance  Service  (EAS)  Case  Record 
System. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2). 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)t2).  However,  if  an  individual  is 


denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
inpersormel  or  administrative  actions. 

(li)  Records  maintained  solely  for 
statistical  research  or  program 
evaluation  purposes  and  which  are  not 
used  to  make  decisions  on  the  rights, 
benefits,  or  entitlement  of  an  individual 
except  for  census  records  which  may  be 
disclosed  under  13  U.S.C.  8,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(4). 

(iii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
woidd  reveal  the  identity  of  a 
confidential  source. 

(iv)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2),  (k)(4),  and  (k)(5) 
may  be  exempt  from  the  provisions  of 
5  U.S.C.  552a(c)(3),  (d),  (e)(1),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I)  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k){2), 
(k)(4),  and  (k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and    ~ 
thvk^art  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation. 

Providing  access  rights  normally 
afforded  under  the  Privacy  Act  would 
provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence: 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 


of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
cmd  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terniB,  as 
is  its  current  practice. 

(p)  GNSA  18: 

(1)  System  name:  Operations  Files. 

(2)  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2), 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  exempt  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

(li)  Investigator^'  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  All  portions  of  this  system  of 
records  which  fall  within  the  scope  of 
5  U.S.C.  552a(k)(2)  and  (k){5)  may  be 
exempt  ft-om  the  provisions  of  5  U.S.C. 
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552a(c)(3).  (d).  (e)(1).  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f). 

(3)  Authoritv:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  place  the  subject  of 
an  investigation  on  notice  that  they  are 
under  investigation  and  provide  them 
with  significant  information  concerning 
the  nature  of  the  investigation,  thus 
resulting  in  a  serious  impediment  to  law 
enforcement  investigations. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to  records  of  a 
civil  or  administrative  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 


information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 


duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

(vlTrom  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NSA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms,  as 
is  its  current  practice. 

Dated:  February  6.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-4063  Filed  2-19-03;  8:45  am] 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Commission  on  the  Application  of 
Payment  Limitations  for  Agriculture 

Payment  Limitations 

AGENCY:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Commission  on  the 
Application  of  Payment  Limitations  for 
Agriculture  (Commission)  was 
mandated  by  section  1605  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (the  2002  Act),  Public  Law  107- 
171.  The  Farm  Service  Agency  (FSA) 
provides  administrative  and  financial 
support  for  the  Commission,  using 
Commodity  Credit  Corporation  (CCC) 
funds.  The  Commission  will  study  the 
effects  of  further  limitations  on  the 
receipt  of  direct  payments,  counter- 
cyclical payments,  loan  deficiency 
payments  and  marketing  loan  gains  by 
individuals  and  other  entities.  The 
study  is  to  be  transmitted  to  the 
President,  the  Committee  on 
Agriculture,  Nutrition  and  Forestry  of 
the  Senate,  and  the  Committee  on 
Agriculture  of  the  House  of 
Representatives.  The  Commission  is 
also  authorized  to  make 
recommendations  it  deems  appropriate,^ 
which  may  include  the  feasibility  of 
improving  the  application  and 
effectiveness  of  payment  limitations. 

The  Conunission  held  its  first  meeting 
on  January  23  and  24,  2003,  in 
Washington,  D.C.  The  Conunission 
concluded  that  public  input  would  be 
helpful  in  conducting  its  assessments  of 
payment  limitations.  This  notice 
provides  the  public  the  opportunity  to 
comment  on  key  issues  that  the 
Commission  expects  to  address  in  its 
study. 

DATES:  Comments  must  be  received  in 
writing  by  March  24,  2003. 


ADDRESSES:  Send  comments  in  writing, 
by  mail,  to  Payment  Limit  Commission 
Comments.  USDA/FSA/EPAS,  Stop 
0508,  1400  Independence  Ave.,  SW, 
Washington,  DC  20250-0508,  or  by 
email  to 

payment.limit.comm@wdc.usda.gov. 
This  notice  may  also  be  accessed  via  the 
Internet  through  the  FSA  homepage,  at 
http://www.fsa.usda.gov.  All  comments, 
including  names  and  addresses  when 
provided,  are  placed  in  the  record  and 
are  available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT:  Johli 
Jinkins,  USDA/FSA/EPAS.  Stop  0508, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0508;  telephone: 
(202) 720-2100;  fax:  (202) 690-2186; 
submit  e-mail  to: 
fohn.finkins@usda.gov.  Subject: 
Payment  Limits. 
SUPPLEMENTARY  INFORMATION: 

General  Information  about  the 
Commission 

The  2002  Act  directed  that  the 
Commission  consist  of  three  members 
appointed  by  the  Secretary  of 
Agriculture;  three  members  appointed 
by  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate; 
three  members  appointed  by  the 
Committee  on  Agriculture  of  the  House 
of  Representatives;  and  the  USDA  Chief 
Economist.  The  Secretary  of  Agriculture 
designated  the  USDA  Chief  Economist 
to  serve  as  Commission  Chairperson. 
The  2002  Act  directs  the  Commission  to 
conduct  a  study  on  the  effects  of  further 
payment  limitations  on  the  receipt  of 
direct  payments,  counter-cyclical 
payments  and  marketing  loan  gains  and 
loan  deficiency  payments.  The  study  is 
to  be  transmitted  to  the  President,  the 
Committee  on  Agriculture.  Nutrition 
and  Forestry  of  the  Senate,  and  the 
Committee  on  Agriculture  of  the  House 
of  Representatives.  The  Commission  is 
also  authorized  to  make 
recommendations  it  deems  appropriate. 
The  Commission  is  to  report  the  results 
of  its  study  by  May  13,  2003. 

The  Joint  Explanatory  Statement  of 
the  Committee  of  Conference  for  the 
2002  Act  indicates  that  the  Managers  of 
the  Conference  intended  for  the 
Commission  to  examine  the  feasibility 
of  improving  the  application  and 
effectiveness  of  payment  limitations, 
including  the  use  of  commodity 
certificates  and  the  unlimited  forfeiture 
of  loan  collateral.  The  2002  Act  also 


provides  the  Commission  the  authority 
to  hold  hearings,  take  testimony  and 
receive  evidence  it  considers  necessary 
to  conduct  the  study. 

At  its  initial  meeting  in  January  2003, 
the  Commission  concluded  that  public 
hearings  are  not  feasible  given  the  time 
available  to  complete  its  study. 
However,  the  Commission  concluded 
that  public  comments  on  the  payment 
limitation  issues  to  be  addressed  by  the 
Commission  would  be  helpful. 
Consequently,  the  Commission  decided 
to  seek  written  conunents  from  the 
public.  ' 

Key  Issues  for  Comment 

The  Commission  is  specifically 
interested  in  receiving  public  input  on 
the  following: 

1.  The  impacts  of  further  payment, 
limitations  on  the  receipt  of  direct 
payments,  counter-cyclical  payments, 
marketing  loan  gains  and  loan 
deficiency  payments  on: 

(a)  Farm  income; 

(b)  Land  values; 

(c)  Rural  communities; 

(d)  Agribusiness  infrastructure; 

(e)  Planting  decisions  of  producers 
affected;  and 

(f)  Prices  of  all  agricultural 
commodities,  including  fruits  and 
vegetables  and  other  specialty  crops. 

Comments  are  encouraged  on  the 
impact  of  farm  program  payments  on 
the  above  and  on  the  effects  of  further 
limitations  on  these  issues.  The  range  of 
effects  is  likely  to  depend  on  what 
further  limitations  are  being  evaluated. 
The  phrase  "further  limijtations"  is  not 
defined  in  the  2002  Act.  The 
Commission  believes  that  further 
limitations  would  be  limitations  that 
would  result  in  total  payments  to 
producers  being  less  than  the  level  that 
would  prevail  under  the  payment 
limitations  of  the  2002  Act.  Further 
limitations  could  be  achieved  a  number 
of  ways  including:  (1)  Reducing  the 
current  dollar  limitations  imposed  on 
specific  types  of  payments,  such  as 
direct  payments,  that  can  be  received  by 
a  producer,  (2)  restricting  the  number  or 
types  of  entities  eligible  for  payments, 
or  (3)  restricting  or  precluding  payments 
based  on  a  variety  of  other  criteria,  such 
as  income.  Each  of  these  approaches 
may  have  different  effects  on  producers 
and  the  agricultural  economy,  even  if 
the  total  dollar  reduction  in  payments  is 
equal.  The  Commission  welcomes 
comments  on  the  effects  of  payments 
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and  further  payment  limitations  under 
alternative  approaches.  The 
Commission  requests  that  commentors 
identify  the  approaches  they  are 
assessing  along  with  analytical  methods 
and  data  employed  to  reach  their 
conclusions. 

2.  The  feasibility  of  improving  the 
application  and  effectiveness  of 
payment  limitations,  including  the  use 
of  commodity  certificates  and  the 
unlimited  forfeiture  of  loan  collateral: 
Payment  limits  currently  involve 
complex  determinations  by  the  Farm 
Service  Agency  on  the  eligibility  of 
persons  for  payments.  Compliance  with 
payment  limitation  provisions  may 
involve  extensive  documentation  of 
business  organization  and  other 
information.  It  appears  that  the  payment 
limit  program  results  in  a  range  of  costs 
on  producers  and  the  government.  The 
Commission  seeks  comments  on  the 
feasibility  of  improving  the 
.administration  of  payment  limitations 
and  reducing  these  costs.  Questions 
have  also  been  raised  regarding  the 
effectiveness  of  payment  limitations. 
One  measure  of  effectiveness  is  the 
degree  to  which  payment  limitations 
reduce  payments  that  otherwise  would 
be  made.  Some  estimates  suggest  the 
amount  of  payments  not  made  to 
producers  participating  in  farm 
programs  as  a  result  of  payment 
limitations  is  relatively  small  compared 
with  the  level  of  payments  that  are 
made.  Other  measures  of  effectiveness 
may  be  appropriate  to  assess,  including 
possible  impacts  on  the  structure  and 
size  of  farms.  The  Commission  seeks 
comments  on  the  effectiveness  of 
payment  limitations  and  the  feasibility 
of  making  payment  limits  more  effective 
in  cost-efficient  ways. 

3.  The  expected  response  of  farmers 
and  ranchers  if  payment  limitations 
become  more  stringent.  For  example, 
would  affected  producers  increase  or 
reduce  farm  size?  Would  producers  shift 
production  to  alternative  commodities? 
Would  producers  change  the  legal 
organization  of  their  businesses?  Some 
commentors  may  be  able  to  poll 
producers  on  how  they  might  react  to 
alternative  approaches  to  tightening 
payment  limitations,  If  so,  the 
Commission  requests  information  on  the 
types  and  locations  of  farms  surveyed. 
4.  Any  other  information  relevant  to 
the  study  objectives  of  the  Commission. 

Regulatory  Findings 

This  notice  is  being  issued  to  obtain 
public  comment  regarding  issues 
associated  with  the  study  of  the 
Commission  on  the  Application  of 
Payment  Limitations  for  Agriculture. 


There  are  no  regulatory  findings 
associated  with  this  notice. 


Sighed  in  Washington.  DC.  on  February  13. 
2003. 

Keith  CoUins. 

Chairman.  Commission  op  the  Application 
of  Payment  Limitations  for  Agriculture. 
|FK  Doc.  03-4082  Filed  2-19-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doc.  No.  FV-03-328] 

United  States  Standards  for  Grades  of 
Frozen  Celery  , 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice.  


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  is  soliciting 
comments  on  its  proposal  to  create  new 
United  States  Standards  for  Grades  of 
Frozen  Celery.  USDA  received  a  petition 
from  a  grower  and  a  processor  of  celery 
to  create  grade  standards  for  frozen 
celery  that  will  include  a  description  of 
the  product,  style,  sample  unit  size, 
grades,  ascertaining  the  grade  by 
sample,  and  ascertaining  the  grade  by 
lot.  The  proposed  standard  is  intended 
to  provide  a  common  language  for  trade, 
and  a  means  of  measuring  value  in  the 
marketing  of  frozen  celery. 
DATES:  Comments  may  be  submitted  on 
or  before  April  21.  2003. 

ADDRESSES:  Written  comments  may  be 
submitted  to:  Karen  L.  Kaufman. 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  STOP  0247.1400 
Independence  Avenue  SW., 
Washington,  D.C.  20250-0247:  fax  (202) 
690-1087,  or  e-mail 
karenkoufman@usda.gov. 

Comments  should  reference  the  date 
and  page  of  this  issue  of  the  Federal 
Register.  All  comments  received  will  be 
made  available  for  public  inspection  at 
•  the  address  listed  above  during  regular 
business  hours  and  on  the  Internet. 

The  draft  of  the  United  States 
Standards  for  Grades  of  Frozen  Celery 
are  available  either  through  the  address 
cited  above  or  by  accessing  AMS's 
Home  Page  on  the  Internet  at:  http:// 
H-ww-aws. usda.gov/fv/ 
ppbdocketlist.htm.  Any  comments 
received  regarding  this  proposed 
standard  will  also  be  posted  on  that  site. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Kauftnan  at  (202)  720-5021  or 
e-mail  at  karen.kaufman@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1621-1627).  as 
amended,  directs  and  authorizes  the 
Secretary  of  Agriculture  "to  develop  and 
improve  standards  of  quality,  condition, 
quantity,  grade,  and  packaging,  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices  *   *   *  . "  AMS  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  makes  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Fruits 
and  Vegetables  are  maintained  by 
USDA/AMS/Fruit  and  Vegetable 
Programs  and  may  be  obtained  by 
writing  to  the  above  address  or  on  the 
internet  at  bttp://www.ams.usda.gov/ 
standards/ standpfv.htm. 

AMS  is  proposing  to  establish  the 
U.S.  Standards  for  Grades  of  Frozen 
Celery  using  the  procedures  that  appear 
in  Part  36  of  Title  7  of  the  Code  of 
Federal  Regulations  (7  CFR  Part  36). 

Proposed  by  the  Petitioner 

The  petitioner,  a  grower  and  a 
processor  of  celery,  requested  that 
USDA  develop  a  standard  for  frozen 
celery  to  be  used  by  the  industry.  The 
petitioner  provided  information  on 
style,  sample  size  and  description  to 
AMS  to  develop  the  standard.  AMS 
visited  the  petitioners  facility  to  collect 
information  on  grades  of  frozen  celery 
and  how  to  ascertain  the  grade  of  a 
sample  and  of  a  lot.  ,    r.    r 

AMS  prepared  a  discussion  dratt  of 
the  frozen  celerj-  standard,  and 
distributed  copies  for  input  to  the 
petitioner,  the  American  Frozen  Food 
Institute  (AFFI),  and  the  National  Food 
Processors  Assnriation  (NFPA).  Input 
from  the  above  groups  was  used  to 
develop  the  proposed  standard. 

Proposed  by  Fruit  and  Vegetable 
Programs,  AMS 

A  notice  proposing  to  create  new 
United  States  Standards  for  Grades  of 
Frozen  Celerv  based  on  the  petition  was 
published  in'the  May  2.  2001.  Federal 
Register  (66  FR  21908).  AMS  received 
four  comments  in  response  to  the 
notice.  All  of  the  responses  but  one 
were  generally  in  favor  of  the  new 
standard.  These  comments  are  available 
by  accessing  AMS's  Home  Page  on  the 
Internet  at:  http://www.ams.usda.gov/fv/ 

ppb.html.  J 

One  commentor  did  not  see  the  need 

for  a  standard  for  frozen  celery  and  felt 


the  standard  was  too  subjective.  The 
other  commentors  were  in  favor  of  a 
standard  for  frozen  celery  and  proposed 
changes  to  the  Table  I-Allowances  For 
Defects  In  Frozen  Celery  for  grade  "A" 
and  "B."  "sliced"  and  "diced"  styles. 
These  changes  included  a  reduction  in 
the  sample  size  for  Table  I  from  a 
maximum-per  500  grams  to  maximiun- 
per  283  grams  for  a  10-ounce  portion,  a 
separate  allowance  for  seriously 
blemished  units  from  blemished  units, 
decrease  the  number  of  leaf  material 
larger  than  a  V*'  from  "20  pieces"  to  "10 
pieces,"  change  mechanical  damage 
from  "no  more  than  3  pieces"  to  "no 
more  than  3%  by  wei^t"  and  for  insect 
damaged  change  from  "none"  to 

"b.5%." 

Based  on  these  comments,  AMS  has 
revised  the  proposed  standard  for  grades 
of  frozen  celery.  AMS  is  proposing  to 
establish  the  U.S.  Standards  for  Grades 
of  Frozen  Celery  following  the  standard 
format  for  U.S.  Grade  Standards.  AMS  is 
proposing  to  defrne  "frozen  celery"  and 
establish  "sliced"  and  "diced"  as  the 
style  designations.  The  proposal  will 
also  define  the  quality  factors  that  affect 
frozen  celery  and  determine  sample  unit 
sizes  for  this  commodity. 

This  proposal  will  establish  the  grade 
levels  "A,"  "B"  and  "Substandard"  and 
assign  the  corresponding  score  points 
for  each  level.  The  proposed  tolerance 
for  each  quality  factor  as  defined  for 
each  grade  level  will  be  established. 

The  grade  of  a  sample  unit  of  frozen 
celery  will  be  ascertained  by 
considering  the  factors  of  varietal  . 
characteristics  flavor  and  odor,  which 
are  not  scored;  the  ratings  for  the  factors 
of  color,  defects,  and  character,  which 
are  scored;  the  total  score;  and  the 
limiting  rules  which  apply.  This 
proposal  will  provide  a  common 
language  for  trade,  a  means  of 
measuring  value  in  the  maf'keting  of 
frozen  celery,  and  provide  guidance  in 
the  effective  utilization  of  frozen  celery. 
The  official  grade  of  a  lot  of  frozen 
celery  covered  by  these  standards  will 
be  determined  by  the  procedures  set 
forth  in  the  Regulations  Governing 
Inspection  and  Certification  of 
Processed  Products  Thereof,  and  Certain 
Other  Processed  Food  Products  (§  52.1 
to  52.83). 

This  notice  provides  for  a  60  day 
comment  period  for  interested  parties  to 
comment  on  changes  to  the  standards. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  February  13,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  03^081  Filed  2-19-03;  8:45  am) 

BILUNG  COOE  3410-02-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  February  24,  2003. 
The  meeting  will  include  routine 
business  including  outreach  to  the 
public,  conflict  of  interest,  and  a 
presentation  on  USFS  Fire  Fuels 
Management  activities. 

DATES:  The  meeting  will  be  held 

February  24,  2003  from  4  p.m.  imtil  6:30 

p.m. 

ADDRESSES:  The  meeting  vdll  be  held  at 

the  Yreka  High  School  Library,  Preece 

Way.  Yreka,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Hall,  RAC  Coordinator,  Klamath 
National  Forest,  (530)  841-4468  or 
electronically  at  donaldhaU@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportiuiity  to  address  the  Committee  at 
that  time. 

Dated:  February  11,  2003. 
Margaret  J.  Boland, 

Designated  Federal  Official. 

[FR  Doc.  03^025  Filed  2-19-03;  8:45  am) 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Determining  Fees  for  Recreation 
Residences  Permits  During  the 
Transition  Period  of  ttie  Cabin  User 
Fee  Fairness  Act  of  2000 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  issuance  of  interim 
directive. 

SUMMARY:  The  Forest  Service  is  issuing 
an  interim  directive  to  provide  direction 
to  Forest  Service  employees  for 
assessing  fees  for  recreation  residence 
special  use  permits  pursuant  to  the 
Cabin  User  Fee  Fairness  Act  of  2000. 
The  direction  in  this  interim  directive 
applies  during  the  transition  period  as 
provided  by  section  614  of  the  act  imtil 
the  agency  adopts  final  rules,  directives, 
and  appraisal  guidelines.  This  interim 
directive  is  issued  as  ID  2709.11-2003- 
1  to  Forest  Service  Handbook  2709.11, 
chapter  30. 


DATES:  This  interim  directive  is  effective 
February  20,  2003. 

ADDRESSES:  This  interim  directive  (n> 
2709.11-2003-1)  is  available 
electronically  from  the  Forest  Service 
via  the  World  Wide  Web/Intemet  at 
http://www.fs.fed.us/im/directives. 
Single  paper  copies  of  the  interim 
directive  also  are  available  by  contacting 
Randy  Karstaedt,  Forest  Service,  USDA, 
Lands  Staff  (Mail  Stop  1 124),  1400 
Independence  Avenue.  SW., 
Washington,  DC  20250-1124  (telephone 
202-205-1256). 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Karstaedt,  Lands  Staff  (202-205- 
1256),  Forest  Service,  USDA. 

SUPPLEMENTARY  INFORMATKW:  The  Forest 
Service  is  currently  developing 
proposed  regulations,  directives,  and 
appraisal  guidelines  in  response  to  the 
requirements  of  the  Cabin  User  Fee 
Fairness  Act  of  2000  (CUFFA).  The 
agency  will  publrsh  notice  of  these 
documents  in  the  Federal  Register  at  a 
later  date  for  public  comment.  Until 
final  regulations,  directives,  and 
appraisal  guidelines  are  adopted,  the 
Forest  Service  will  determine  recreation 
residence  fees  and  manage  recreation 
residence  permits  during  the  transition 
period  consistent  with  (1)  the  provisions 
in  section  614  of  CUFFA,  (2)  current 
agency  directives  applicable  to  the 
administration  of  permits  and 
assessment  of  fees  for  recreation 
residences,  and  (3)  the  direction 
contained  in  interim  directive  (ID) 
2709.11-2003-1  issued  to  Forest  Service 
Handbook  (FSH)  2709.11,  chapter  30. 

Dated:  February  12.  2003. 
Dale  N.  Bosworth, 
Chief 

[FR  Doc.  03^098  Filed  2-19-03;  8:45  am) 
BILUNG  COOE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  the  Advisory  Committee  on 
Agriculture  Statistics  Meeting 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  the  National  Agricultural 
Statistics  Service  (NASS)  announces  a 
meeting  of  the  Advisory  Committee  on 
Agriculture  Statistics. 

DATES:  The  Advisory  committee  meeting 
will  take  place  on  February  24,  2003, 
{rom  8  a.m.  to  5  p.m. 
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ADDRESSES:  The  meeting  will  take  place 
at  The  Brown — A  Camberley  Hotel.  335 
Broadway.  Louisville.  Kentucky.  The 
public  may  file  written  comments  before 
or  within  a  reasonable  time  after  the 
meeting  to:  Carol  House.  Executive 
Director.  Advisory  Committee  on 
Agriculture  Statistics,  U.S.  Department 
of  Agriculture.  National  Agricultural 
Statistics  Service.  1400  Independence 
Ave.,  SW..  South  Building,  Room  4117. 
Washington.  DC  20250-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Telephone:  202-720-4333. 
Fax:  202-720-9013.  or  e-mail: 
cbouse@nass.  usda.f^: 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Agriculture 
Statistics  consists  of  25  members 
appointed  from  7  categories  covering  a 
broad  range  of  agricultural  disciplines 
and  interests.  During  this  meeting,  the 
Advisory  Committee  will  discuss:  (1) 
Administrative  Data,  (2)  Advisory 
Subcommittee  for  Hogs,  (3)  Publicity 
and  Product  Release  Plan  for  the  2002 
Census  of  Agriculture,  and  (4)  Overview 
of  the  2002  Census  of  Agricuhure.  The 
committee  will  observe  and  review 
NASS's  data  processing  activities  on 
Tuesday,  February  25. 

This  advisory  committee  meeting  will 
be  open  to  the  public.  There  will  be  an 
opportunity  for  public  questions  and 
comment  during  the  meeting  at  3:45 
p.m.  The  public  may  file  written 
comments  to  the  USDA  Advisory 
Committee  contact  person  before  or 
within  a  reasonable  time  after  the 
meeting.  All  statements  will  become  a 
part  of  the  official  records  of  the  USDA 
Advisory  Committee  on  Agriculture 
Statistics  and  will  be  kept  on  file  for 
public  review  in  the  office  of  the 
Executive  Director,  Advisory  Committee 
on  Agriculture  Statistics,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

Dated  February  10,  2003,  at  Washington, 
ix;. 

R.  Ronald  Bosecker. 
Administrator.  National  Agricultural 
Statistics  Service. 

|FR  Doc.  03^030  Filed  2-19-03;  8:45  ami 
BUXINOCOOC  3410-aO-# 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  the  Advisory  Committee  on 
Agriculture  Statistics  Hog 
Subcommittee  Meeting 

AGENCY:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  the  National  Agricuhural 
Statistics  Service  (NASS)  announces  a 
meeting  of  the  Advisory  Committee  on 
Agriculture  Statistics  Hog 
Subcommittee. 

DATES:  The  subcommittee  meeting  will 
take  place  on  February  25.  2003.  from  2 
p.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  The  Brown — A  Camberley  Hotel.  335 
Broadway.  Louisville.  Kentucky.  The 
public  may  file  written  comments  before 
or  within  a  reasonable  time  after  the 
meeting  to:  Carol  House.  Executive 
Director.  Advisory  Committee  on 
Agriculture  Statistics.  U.S.  Department 
of  Agriculture.  National  Agricultural 
Statistics  Service.  1400  Independence 
Ave..  SW..  South  Building.  Room  4117, 
Washington.  DC  20250-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Telephone:  202-720-4333. 
Fax:  202-720-9013.  ore-mail: 
cbouse@nass.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Agriculture 
Statistics  Hog  Subcommittee  consists  of 
3  members  from  the  Advisory 
Committee  on  Agriculture  Statistics  and 
8  members  from  hog  industry.  During 
this  meeting,  the  Subcommittee  will 
discuss  the  hog  estimation  program. 

This  Subcommittee  meeting  will  be 
open  to  the  public.  There  will  be  an 
opportunity  for  puhlic  questions  and 
comments  during  the  meeting  at  3  p.m 
The  public  may  file  written  comments 
to  the  USDA  Advisory  Committee 
contact  person  before  or  within  a 
reasonable  time  after  the  meeting.  All 
statements  will  become  a  part  of  the 
official  records  of  the  USDA  Advisory 
Committee  on  Agriculture  Statistics  and 
will  be  kept  on  file  for  public  review  in 
the  office  of  the  Executive  Director. 
Advisory  Committee  on  Agriculture 
Statistics.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

Dated  February  10,  2003.  at  Washington. 
DC. 

R.  Ronald  Bosecker, 
Administrator.  National  Agricultural 
Statistics  Service. 
|FR  Doc.  03-4031  Filed  2-19-03;  8:45  am] 

BILLING  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  Inviting  Applications  for 
Recognition  as  a  State  Rural 
Development  Council 

AGENCY:  Rural  Business-Cooperative 

Service  (RBS).  USDA. 

ACTION:  Notice  inviting  applications. 

summary:  This  Notice  invites 
applications  for  recognition  as  a  State 
Rural  Development  Council  (SRDC) 
pursuant  to  the  Farm  Security  and  Rural 
bivestment  Act  of  2002  (2002  Farm 
Bill).  SRDCs  are  members  of  the 
National  Rural  Development 
Partnership  (NRDP).  more  fully 
described  elsewhere  in  this  Notice. 
Applicants  must  meet  the  eligibility 
requirements  in  the  2002  Farm  Bill  and 
this  Notice,  submit  an  application  for 
recognition,  and  submit  evidence  of 
ability  to  provide  the  requisite  matching 
funds  if  federal  funding  is  provided. 

Recognition  by  the  Secretary  does  not 
guarantee  that  a  State  Rural 
Development  Council  will  automatically 
,  receive  funding  from  the  U.S. 
Department  of  Agriculture  (USDA)  or 
any  other  Federal  agency,  but  will 
enable  Federal  agencies  to  make  grants, 
gifts,  contributions,  provide  technical 
assistance,  or  enter  into  contracts  or 
cooperative  agreements  with  the  SRDC. 
in  addition  to  making  the  SRDC 
automatically  a  part  of  the  recomprised 
National  Rural  Development 
Partnership. 

DATES:  Applications  must  be  submitted 
by  5  p.m.  Eastern  Time.  April  21.  2003. 
Applications  received  after  that  date 
will  be  reviewed  on  a  first  come  basis 
in  order  to  receive  Federal  recognition. 
Applicants  are  encouraged  to  apply  as 
soon  as  possible.  Due  to  delays  in  the 
receipt  of  federal  government  mail 
through  the  U.S.  Postal  Service, 
applications  should  be  sent  by  an 
express  mail  service  (e.g.,  UPS,  Federal 
Express). 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  may  download  the 
application  requirements  delineated  in 
this  Notice  from  the  NRDP  Web  site  at: 
http://www.rurdev.  usda.gov/nrdp/ 
nia.html.  Applicants  may  also  request 
application  packages  from:  Tia  Trout, 
United  States  Department  of  Agriculture 
National  Rural  Development 
Partnership.  MAIL  STOP  3205,  Room 
4225, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-3205,  telephone 
(202)  720-1534,  e-mail 
tia.trout@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tia 
Trout,  USDA  National  Rural 
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Development  Partnership,  MAIL  STOP 
3205.  Room  4225,  1400  Independence 
Ave..  SW..  Washington,  DC  20250-3205. 
telephone  (202)  690-1534.  e-mail 
tia.trout@usda.gov.  Information  may 
also  be  obtained  at  the  following  Web 
site:  http://www.rurdev.  usda.gov/nrdp. 

SUPPLEMENTARY  INFORMATION: 
Programs  Afifected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.353.  This  program  is  subject 
to  the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consulfation  with 
State  and  local  officials. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  USDA  invites  comments  on 
the  information  collection  requirement 
in  this  notice.  These  requirements  have 
been  granted  emergency  clearance  by 
the  Office  of  Management  and  Budget 
under  OMB  Control  Number  0570-0043. 

Comments  on  this  notice  must  be 
received  by  April  21,  2003. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  on  these  information 
collections  should  refer  to  the  OMB       — 
control  number.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to 
Renita  Bolden,  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division,  Rural 
Development,  U.S.  Department  of 
Agriculture,  STOP  0742,  1400 
Independence  Ave..  SW.,  Washington, 
DC  20250-0742.  Mail  courier  service 
deliveries  requiring  a  street  address 
delivery  should  be  sent  to  the  same 
attention  at  300  E  Street,  SW.,  3rd  Floor, 
Washington,  DC  20546. 

Title:  National  Rural  Development   - 
Partnership. 

Type  of  Request:  New  collection. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6.0  hours  per 
Application. 

Respondents:  Joint  proposals  among 
public  bodies,  non  profit  and  for-profit 
entities,  including  associations,  in 
incorporated  form  or  limited  liability 
companies,  tribal  governments,  and 
cooperatives. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Number  of  Responses:  50. 

Estimated  Total  Annual  Burden  on 
Respondents:  300  hours. 

Background 

The  National  Rural  Development 
Partnership  began  in  1990  as  a 
component  of  the  President's  Initiative 
on  Rural  America.  Eight  pilot  SRDCs 
were  formed  in  1990;  ten  years  later,  40 
SRDCs  were  in  place. 

The  2002  Farm  Bill  authorizes  the 
continuation  of  the  National  Rural 
Development  Partnership,  with  a 
slightly  modified  membership  structure. 
The  Farm  Bill  specifies  that 
membership  in  the  reconstituted 
National  Rural  Development 
Partnership  is  to  consist  of  a  National 
Rural  Development  Coordinating 
Committee  (NRDCC)  and  the  SRDCs. 
The  National  Rural  Development 
Coordinating  Committee  will  be  the 
subject  of  a  separate  appointment 
process  and  notice. 

The  2002  Farm  Bill  statutorily 
recognizes  the  National  Rural 
Development  Partnership  and 
authorizes  appropriations  specific  to  it 
and  its  members.  The  statute  provides 
eligibility  criteria  for  recognition  as  a 
State  Rural  Development  Council.  It  is 
contemplated  that  the  NRDP  and  its 
components  (SRDCs  and  the  NRDCC) 
will  receive  funding  from  a  variety  of 
sources:  Federal,  state,  and  private. 
USDA  is  responsible  for  recognizing, 
and  entering  into  a  recognition 
agreement  with,  each  selected  SRDC  in 
accordance  with  statutory  criteria. 

Each  SRDC  that  previously 
participated  in  the  National  Rural . 
Development  Partnership,  and  is 
interested  in  continuing  to  be 
recognized  as  an  SRDC,  must  apply  and 
be  recognized  pursuant  to  this  Notice. 
New  applicants  are  also  invited  to 
apply.  Potential  applicants  within  a 
state  are  encouraged  to  work  together  to 
develop  a  single  application.  Only  one 
SRDC  per  state  will  be  recognized. 

A  more  extensive  history  can  be 
found  at  the  following  Web  site:  bttp:/ 
/www.mrdev.usda.gov/nrdp/about. 


Definitions 

Funding  Entity  refers  to  the 
responsible  legal  entity  which  is  to 
receive,  hold  and  disburse  funds 
received  fix)m  the  National  Rural 
Development  Partnership  for  a  SRDC. 

National  Rural  Development 
Partnership  (NRDP)  refers  jointly  to 
recognized  State  Rural  Development 
Councils  and  the  National  Rural 
Development  Coordinating  Committee. 

National  Rural  Development 
Coordinating  Committee  (NRDCC)  refers 
to  a  group  to  be  composed  of  entities 
and  representatives  to  be  approved  by 
the  Secretary  pursuant  to  a  separate 
notice  further  implementing  section 
6021  of  the  2002  Farm  Bill. 

Rural  Area  means  all  the  territory  of 
a  State  that  is  not  within  the  boundaries 
of  any  standard  metropolitan  statistical 
area,  and  all  territory  within  any 
standard  metropolitan  statistical  area 
within  a  census  tract  having  a 
population  density  of  less  than  20 
persons  per  square  mile,  as  determined 
by  the  Secretary  according  to  the  most 
recent  census  of  the  United  States  as  of 
any  date. 

State  includes  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and,  to  the  extent  the  Secretary 
determines  it  to  be  feasible  and 
appropriate,  the  Freely  Associated 
States  and  the  Federated  States -of 
Micronesia. 

State  Rural  Development  Council 
(SRDC)  refers  to  an  entity  recognized  as 
such  by  the  Secretary  in  an  agreement 
with  USDA  that  confirms  the  Council 
meets  the  eligibility  criteria  in  the  2002 
Farm  Bill. 

2002  Farm  Bill  refers  to  Farm  Security 
and  Rural  Investment  Act.  Public  Law 
107-171.  enacted  on  May  13.  2002. 
Section  6021  of  this  Act  authorizes  the 
Secretary  to  continue  the  National  Rural 
DevelopmentPartnership  and 
authorizes  appropriations  for  this 
program. 

Eligibility  Requirements 

As  specified  in  the  2002  Farm  Bill,  a 
State  Rural  Development  Council  shall: 

1.  Be  composed  of  representatives  of 
Federal,  State,  local  and  tribal 
governments,  nonprofit  organizations, 
regional  organizations,  the  private 
sector,  and  other  entities  committed  to 
rural  advancement; 

2.  Operate  with  a  nonpartisan  and 
nondiscriminatory  membership  that  is 
broad  and  representative  of  the 
economic,  social,  and  political  diversity 
of  the  state; 
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3.  Have  a  structure  such  that  the 
membership  is  responsible  for  the 
governance  and  operations  of  the  SRDC; 
and 

4.  Provide  matching  funds,  or  in-kind 
goods  or  services,  to  support  the 
activities  of  the  SRDC,  as  more  fully 
described  below. 

Recognition  Agreement 

SRDCs  will  enter  into  a  Recognition 
Agreement  with  USDA.  The  Recognition 
Agreement  will  conform  in  all  material 
respects  to  the  form  of  agreement 
provided  in  Appendix  A  to  this  Notice, 
and  will  provide  for  a  specific  term  of 
recognition.  It  will  require  compliance 
with  anv  regulations  as  may  be 
promulgated  by  USDA  with  respect  to 
the  NRDP  that  are  not  in  conflict  with 
this  Notice  or  any  enforceable 
Recognition  Agreement. 

Duties  post-Recognition 

As  specified  in  the  2002  Farm  Bill, 
upon  entering  into  a  recognition 
agreement  with  USDA.  the  SRDC  must: 

1.  Facilitate  collaboration  among 
Federal,  State,  local,  and  tribal 
governments  and  the  private  and 
nonprofit  sectors  in  the  planning  and 
implementation  of  programs  and 
policies  that  have  an  impact  on  rural 
areas  of  the  State: 

2.  Monitor,  report,  and  comment  on 
policies  and  programs  that  address,  or 
fail  to  address,  the  ne«>ds  of  the  rural 
areas  of  the  State: 

.3.  In  conjunction  with  the  NRDCC. 
facilitate  the  development  of  strategies 
to  reduce  or  eliminate  conflicting  or 
duplicative  administrative  or  regulatory 
requirements  of  Federal.  State,  local, 
and  tribal  governments: 

4.  Providt!  to  the  NRDCC  an  annual 
plan  with  goals  and  performance 
nu'asures:  and 

5.  Submit  to  the  NRDCC  an  annual 
report  on  the  progress  of  the  SRDC  in 
meeting  the  goals  and  measures 
established  in  the  annual  plan. 

Furtln!r,  to  assure  continuing  Farm 
Bill  c:oVnpliance,  changes  made  to  the 
SRDf  Ts  Inlaws,  organizational  structure, 
rules  of  gov<Tnan(:(!,  tn  any  olhcT 
modifications  that  change  the  SRDC's 
structun^  or  rides  of  operation  must  be 
provided  to  USDA  immediately. 

Fach  federally-funrled  SRDC  must,  as 
required  by  the  NRDt^.tl.  submit  an 
annual  report  to  the  NRDCt:  on  the  use 
of  the  funds,  including  a  description  of 
strategic  plans,  goals,  performance 
measures  and  outcomes  for  the  .SRIXl. 

Contents  of  Application  Package 

A  com|>lete(i  application  nuist 
inc  hide  the  lollowing: 

(1)  A  brir>f  dest:ription  of  the  State 
Rural  Development  (louncil.  i^icluding 


the  legal  structure,  membership 
categories  [e.g..  corporate,  individual, 
government  agency),  and  the 
responsible  contact  person. 

(2)  Organizational  documents  for  the 
SRDC  and,  indifferent  from  the  SRDC, 
the  proposed  Funding  Entity.  If  the 
SRDC  has  501(c)(3)  not  for  profit 
corporation  status,  for  example,  the 
organizational  documents  would  consist 
of  the  corporate  charter  and  any  other 
document  that  addresses  the  legal 
relationship  among  the  members.  If  the 
SRDC  has  a  legal  structure  other  than  a 
corporate  form,  the  organizational 
documents  must  reflect  how  the  SRDC 
was  established  and  the  legal 
relationship  among  the  members. 

(3)  Rules  of  governance  for.the  SRDC. 
The  rules  of  governance  must  provide 
evidence  that  the  membership  is  totally 
responsible  for  the  governance  and 
operations  of  the  SRDC.  If  the  SRDC  has 
.'i01(c)(3)  not  for  profit  corporation 
status,  for  example,  a  copy  of  the  bylaws 
must  be  provided.  The  RES  reserves  the 
right  to  grant  provisional  recognition 
until  June  30.  2004  to  an  SRDC 
applicant  that  must  consuh  with  other 
officials  on  limited  governance  matters. 

(4)  A  representative  list  of  members, 
which  must  identif\-  a  minimum  of  one, 
and  a  maximum  of  five,  member(s)  of 
the  Council  from  each  of  the  following 
six  or  (if  applicable)  seven  institutional 
categories:  (a)  Federal  government,  (b) 
state  government,  (c)  local  government, 
(d)  regional  organizations,  (e)  not  for 
profit  corporations,  (f)  private  for  profit 
corporati(ms.  and  (if  applicable)  (g)     , 
lederallv  recognized  tribal  government. 
It  is  acceptable  that  some  members  on 
this  representative  list  come  from 
institutions  committed  to  rural 
advancement  that  are  not  included  in 
the  aforementi(med  categories;  such 
representatives  should  be  placed  in 
category  (h)  other  entities  committed  to 
rural  advancement  (this  could  include 
college's,  universities,  foundations,  etc.). 
Provide  the  following  information  for 
«>ach  member  person  listed:  Name, 
instiiutional  affiliation.  Institutional 
category.  Contact  information  (mailing 
address,  telephone  and  fax  numbers, 
and  email  address). 

{^]  A  copy  of  the  Council's  written 
polii:y  indicating  that  it  operates  in  a 
'  nonpartisan  and  nondi.scriminalory 
manner,  or.  in  the  alternative,  a 
statement,  signed  by  the  Council  Chair, 
indicating  that  the  Council  operates  in 
a  nonpartisan  and  nondiscriminator>' 
manner. 

(())  (a)  A  summary  description  of  the 
key  economic,  social,  and  political 
regions  of  the  rural  areas  of  the  state  and 
(b)  a  summary  de.scription  of  how  the 
Council  repre.s«!nts  the  economic,  social 


and  political  make-up  of  the  state's  rural 
areas  [e.g.,  cross-reference  the  members 
presented  in  item  (4)  above  with  the 
regions  presented  here).  This  section  (6) 
of  the  application  should  not  exceed 
two  pages. 

(7)  Evidence  that  the  SRDC  is  likely 
to  have  sufficient  matching  funds  or  in- 
kind  goods  or  services  for  the  period 
July  1.  2003  through  May  13,  2007  to 
provide  at  least  33%  in-kind  or 
monetary  match  for  any  federal  funds 
that  might  be  provided  under  the 
provisions  of  the  2002  Farm  Bill  to 
cover  SRDC  activities  during  that 
period.  Such  evidence  shall  include 
letters  of  intent  (or  similar  documents) 
from  each  organization  that  will  provide 
matching  funds  or  in-kind  goods  or 
services.  For  the  period  luly  1.  2003 
through  lune  30,  2004,  these  letters  shall 
indicate  intent  to  provide  at  least 
S25.000  (in  total,  across  all  letters)  in 
matching  funds  or  in-kind  goods  or 
services.  In  addition,  these  letters  shall 
indicate  intent  to  provide  additional 
matching  funds  or  in-kind  goods  and 
services  for  the  period  July  1.  2004 
through  May  13,2007. 

Evaluation  Considerations 

The  application  materials  will  be 
reviewed  to  confirm  that  the  basic 
eligibility  criteria  set  forth  in  the  2002 
Farm  Bill  are  met.  USDA  may  seek  to 
independently  verify  that  the 
representations  made  in  the  application 
are  correct. 

Application  Selection  Process 

All  applicants  are  encouraged  to 
applv  in  a  timely  manner.  Applications 
will  be  reviewed  beginning  April  21. 
2003,  An  application  may  be  submitted 
after  this  date  subject  to  the  proviso  that 
it  vvill  not  be  considered  if  an  SRDC  for 
that  State  has  already  been  granted 
recognition  and  remains  in  good 
standing  under  its  Recognition 
Agreement.  In  the  event  that  more  than 
one  application  is  received  for  a  state, 
USDA  will  permit  the  applicants  to 
work  tog(!ther  to  develop  a  single 
application  that  may  be  resubmitted, 
such  that  each  state  is  represented  by 
only  one  SRDC.  In  the  event  multiple 
applicants  that  are  acceptable  from  one 
state  do  not  wish  to  work  together  to 
develop  a  single  application.  USDA  will 
choo.se  one  of  thostt  applicants  to  be  the 
recognized  SRDC.  In  this  case.  RBS  will 
use  the  following  (  rileiion  to  choose  the 
SRDC:  Which  applicant  has  the  largest 
number  of  institutions  represented  as 
members  (as  report»*d  in  Item  (4)  above)? 
If  two  or  more  acceptablo.applicants  are 
tied  on  that  score,  the?  tie-breaker  will 
be;  Which  applicant  has  the  largest 
match  (as  reported  in  Item  (7)  above)? 
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What  and  Where  to  Submit 

A  complete,  original  application  may 
be  electronically  sent  as  an  e-mail 
attachment  to  tia.trout@usda.gov.  If 
applications  are  submitted 
electronically,  a  signature  page  must  be 
submitted  in  hard  copy  or  via  fax. 
Alternatively,  an  original  application 
package  plus  two  paper  copies  may  be 
submitted  in  hard  copy  to;  Tia  Trout, 
USDA  National  Rural  Development 
Partnership,  MAIL  STOP  3205,  Room 
4225, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-3205. 

Dated:  February  3.  2003. 

fohn  Rosso, 

Administrator.  Rural  Business-Cooperative 
Service. 

Appendix  A 

Form  of  Recognition  Agreement 

Recognition  Agreement  Between  [SRDCl  and 
The  United  States  Department  of  Agriculture 
(USDA) 

Parties 

SREXZ  Chair  or  Co-Chairs  . 

SRDC  Executive  Director 

USDA 

Administrator — Rural  Business-Cooperative 
Service 

Purpose 

The  purpose  of  this  Agreement  is  to  confer 
recognition  upon  |SRE)C|  as  the  State  Rural 

Development  Council  for  the  state  of a 

term  ending  May  13.  2007  unless  earlier 
terminated  for  failure  to  maintain  the 
requirements  for  ongoing  eligibility  pursuant 
to  the  Farm  Security  and  Rural  Investment 
Act  of  2002  (the  2002  Farm  Bill). 

Background 

The  National  Rural  Development 
Partnership  authorized  by  section  6021  of  the 
2002  Farm  Bill  is  composed  of  a  National 
Rural  Development  Coordinating  Committee 
(the  Coordinating  Committee)  and  State  Rural 
Development  Councils.  The  purposes  of  the 
Partnership  are  to  empower  and  build  the 
capacity  of  States  and  rural  communities  to 
design  flexible  and  innovative  responses  to 
their  own  special  rural  development  needs, 
with  local  determinations  of  progress  and 
selection  of  projects  and  activities. 
Accordingly,  the  legislation  requires  that  a 
State  Rural  Development  Council  (1)  be 
composed  of  representatives  of  Federal, 
Slate,  local,  and  tribal  governments, 
nonprofit  organizations,  regional 
organizations,  the  private  sector,  and  other 
entities  committed  to  rural  advancement,  (2) 
have  a  nonpartisan  and  nondiscriminatory 
membership  that  is  broad  and  representative 
of  the  economic,  social,  and  political 
diversity  of  the  State,  and  (3)  that  the 
membership  shall  be  responsible  for  the 
governance  and  operations  of  the  State  Rural 
Development  Council. 

Agreement 

The  (SRDCl  hereby  represents  the 
following: 

1.  The  membership  of  the  SRDC  meets  and 
will  continue  to  meet  on  an  ongoing  basis  the 


eligibility  requirements  for  recognition  as  a 
member  of  the  NRDP  set  forth  in  the  2002 
Farm  Bill. 

2.  The  entity  which  shall  undertake  fiscal 
responsibilities  on  behalf  of  the  SRDC  for 
purposes  of  any  USDA  funding  is  (name  of 
Funding  Entity/ Address).  The  officer  who  is 
authorized  to  enter  into  agreements  on  behalf 
of  the  Funding  Entity  is  [Name,  Title). 

3.  The  person  who  is  authorized  to 
represent  the  SRDC  in  meetings  of  the  NRDP 
and  enter  into  contracts  and  receive  notices 
on  behalf  of  the  SRDC  is:  [Name,  Title. 
Address) 

The  [SRDCl  hereby  undertakes  to  perform 
the  following  duties: 

1.  Facilitate  collaboration  among  Federal, 
State,  local,  and  tribal  governments  and  the 
private  and  nonprofit  sectors  in  the  planning 
and  implementation  of  programs  and  policies 
that  have  an  impact  on  rural  areas  of  the 
State; 

2.  Monitor,  report,  and  comment  on 
pqlicies  and  programs  that  address,  or  fail  to 
address,  the  needs  of  the  rural  areas  of  the 
State;  and 

3.  As  part  of  the  NRDP,  in  conjunction 
with  the  Coordinating  Committee,  facilitate 
the  development-  of  strategies  to  identify  and 
reduce  or  eliminate  conflicting  or  duplicative 
administrative  or  regulatory  requirements  of 
Federal,  State,  local,  and  tribal  governments. 

Furthermore,  the  [SRDC]  agrees  to: 

(a)  Provide  to  the  Coordinating  Committee 
an  annual  plan  with  goals  and  performance 
measures;  and 

(b)  Submit  to  the  Coordinating  Committee 
an  annual  report  on  the  progress  of  the 
[SRDCfin  meeting  the  goals  and  measures. 

The  [SRDC]  hereby  agrees  to  provide 
matching  hinds  or  in-kind  goods  or  services, 
as  required  by  statute,  to  support  the 
activities  of  the  undersigned,  in  an  amount 
that  is  at  least  33  percent  of  the  amount  of 
Federal  funds  received  from  a  Federal 
agency,  except  where  the  Federal  funds  in 
question  are  (a)  to  support  one  or  more 
specific  programs  or  project  activities  or  (b) 
to  reimburse  the  SRDC  for  services  provided 
to  the  funding  Federal  agency. 

The  [SRDC]  hereby  agrees  to  provide 
evidence  on  an  on-going  basis  that  the  SRDC 
is  in  compliance  with  this  Agreement.  For 
example,  as  and  when  the  Council  modifies 
its  bylaws,  organizational  structure,  rules  of 
governance,  and/or  makes  any  other 
modifications  that  change  the  SRDC's 
structure  or  rules  of  operations,  such  changes 
must  be  provided  to  USDA  immediately. 

Furthermore,  the  [SRDC]  understands  that 
if  it  applies  to  USDA-RD  for  federal  funding 
for  its  core  operations,  it  must  comply  with 
all  federal  requirements  regarding  financial 
management,  good  standing,  criminal 
convictions,  debarment,  civil  rights  and  any 
other  applicable  laws. 

Recognition 

The  USDA  hereby  recognizes  jname  of 
SRDC]  as  a  State  Rural  Development  Council 
and  member  of  the  National  Rural 
Development  Partnership.  All 
correspondence  shall  be  directed  to  USDA. 
care  of  [David  Sears,  National  Partnership 
Office,  email,  telephone]. 


Programming,  Budgeting,  Funding,  and 
Reimbursement  Arrangement 

This  Recognition  Agreement  does  not       *  ^ 
commit  USDA  or  the  federal  government  to 
provide  any  financial  assistance. 

Authority 

The  USDA  authority  for  entering  into  this 
Recognition  Agreement  is  Section  6021  of 
Public  Law  107-171  (May  13.  2002).  This 
Recognition  Agreement  is  subject  to  Section 
6021  of  the^002  Farm  Bill,  the  Notice 
Inviting  Applications  for  Recognition,  future 
SRDC  regulations  not  otherwise  inconsistent 
with  this  Recognition  Agreement  and  alf 
other  applicable  laws.  , 

Approvals 

The  signatories  hereby  certify  that  they 
have  the  authority  to  enter  into  this 
Recognition  Agreement. 

Revocation 

Upon  written  notice  from  USDA  of  a 
failure  to  perform  or  other  default  under  this 
Agreement,  the  SRDC  has  90  days  from  the 
date  of  the  USDA  written  notice  to  cure  the 
failure  to  perform  or  the  default.  USDA  may 
terminate  this  agreement,  thereby  revoking 
recognition,  upon  written  notice  to  the  SRDC 
for  failure  of  the  SRDC  to  cure  a  failure  to 
perform  or  otherwise  cure  a  default  under 
this  Recognition  Agreement. 

The  SRDC  may  terminate  this  Recognition 
Agreement  upon  90  davs  written  notice  to 
USDA. 

Effective  Date 

This  Recognition  Agreement  will  become 
effective  upon  the  signature  of  all  parties  and 
shall  remain  in  effect  until  the  earlier  of  May 
13,  2007  or  termination  by  either  party.  Its 
provisions  can  be  amended  or  supplemented 
in  writing  as  may  be  agreed  upon. 

Administrator 

Rural  Business-Cooperative  Ser\'ice 

Administrator ' 

[Date]       <  '    , 

[  1  Chair 

SRDC 

[DateJ 


SRDC 


I  Executive  Director 


[Date] 

[FR  Doc.  03^040  Filed  2-19-03;  8:45  am) 
BILUNG  CODE  3410-XV-P 

DEPARTMENT  OF  COMMERCE 
[Docket  No.:  03021 3030-303(M)1] 

Office  of  the  General  Counsel; 
Guidelines  for  the  Proper 
Consideration  of  Small  Entities  in 
Rulemaking 

AGEt4CY:  Office  of  the  General  Counsel, 
Department  of  Commerce. 
ACTION:  Notice  of  availability. 
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summary:  The  Department  of  Commerce 
(Department)  announces  the  availability 
of  its  guidelines  for  the  proper 
consideration  of  small  entities  in  agency 
rulemaking  pursuant  to  Executive  Order 
13272.  The  purpose  of  these  guidelines 
is  to  establish  procedures  and  policies 
to  promote  compliance  with  the 
Regulatory  Flexibility  Act  of  1980 
(RFA).  These  guidelines  ensure  that  the 
Department  properly  considers  the 
potential  impacts  of  its  rulemakings  on    • 
small  business,  small  governmental 
jurisdictions,  and  small  organizations 
during  the  rulemaking  process. 
ADDRESSES:  To  obtain  a  copy  of  the 
,  Department's  guidelines,  please  send  a 
written  request  to  Daniel  Cohen,  Chief 
Counsel  for  Regulation,  Office  of  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation,  U.S. 
Department  of  Commerce,  1401 
Constitution  Ave.,  Suite  5876, 
Washington,  DC  20230,  or  visit  the 
following  Web  site:  bttp:// 
www.ogc.doc.gov/ogc/legreg/ 
'  regulati.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Tricia  Choe,  Attorney-Advisor,  Office  of 
the  Assistant  General  Counsel  for 
Legislation  at  (202)  482-4265. 
SUPPLEMENTARY  INFORMATION:  On  August 
13,  2002-,  the  President  signed  Exiecutive 
Order  13272  entitled  Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking.  Executive  Order 
13272  requires  federal  agencies  to  issue 
policies  and  procedures  to  ensure  that 
the  potential  impacts  of  agency  rules  in 
small  businesses,  small  organizations,     ' 
and  small  governmental  jurisdictions 
are  properly  considered  during  the 
.  rulemaking  process  consistent  with  the 
statutory  mandates  of  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  See  5 
U.S.C.  601  et  seq.  The  intent  of  the 
Order  is  to  ensure  that  agencies  work 
closely  with  the  Office  of  Advocacy  at 
the  Small  Business  Administration  to 
address  small  business  issues  as  early  as 
possible  in  the  regulatory  process, 
particularly  as  they  relate  to 
'     disproportionate  regulatory  burden. 
Pursuant  to  the  requirements  of  the 
Order,  the  Department  of  Commerce 
prepared  guidelines  that  establish 
procedures  and  policies  ensuring 
compliance  with  the  RFA.  These 
guidelines  ensure  that  the  Department 
properly  considers  the  potential  impacts 
of  rules  on  small  business,  small 
governmental  jurisdictions,  and  small 
organizations  during  the  rulemaking 
process.  Specifically,  the  document 
provides  guidance  concerning  the 
formulation  of  the  initial  regulatory 
flexibility  analysis  and  final  regulatory 


flexibility  analysis,  the  certification 
process,  and  the  SBA  review  process. 

On  November  13.  2002,  the 
Department  submitted  a  draft  of  the 
guidelines  to  SBA  for  review  and 
comment.  After  reviewing  the 
guidelines,  SBA  requested  that  the 
Department  make  minor  editorial 
revisions  and  include  the  Department's 
procedure  for  notifying  SBA  of 
proposed  rules  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  addressed  all  of  SBA's 
comments.  The  Department  now  makes 
available  to  the  public  its  guidelines.  To 
obtain  a  copy  of  the  guidelines,  please 
see  the  ADDRESSES  section  of  this  notice. 

Dated:  F«*ruary  l."?.  200.1. 
Theodore  W.  Kassinger. 

Gvneral  Counsel.  Department  of  Commerce. 
IFR  Dfu;.  03-4032  Filed  2-19-03;  8:45  am) 

BILLING  COD€  3510-BW-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-B09] 

Certain  Cut-to-Length  CartK>n  Steel 
Plate  From  Mexico:  Notice  of  Final 
Court  Decision  and  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Conunerce. 

ACTION:  Notice  of  Final  Court  Decision 

and  Amended  Final  Resuhs  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  On  November  12,  2002,  the 
United  States  Court  of  International 
Trade  (CIT)  affirmed  the  remand 
determination  of  the  Department  of 
Commerce  (the  Department)  in  the 
1997-98  administrative  review  for  Altos 
Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA)  arising  from  the  antidumping 
duty  order  on  certain  cut-to-length 
carbon  steel  plate  from  Mexico.  See 
A!tos  Homos  de  Mexico,  S.A.  de  C.V.  v. 
United  States  of  America,  Bethlehem 
Steel  Corporation  and  United  States 
Steel  Corporation,  Consol.  Ct.  No.  01- 
00018,  Slip  Op.  02-136  (CIT  November 
12,  2002)  (the  November  12,  2002  Court 
order).  As  there  is  now  a  final  court 
decision,  we  are  amending  the  amended 
final  results  of  the  review  in  this  matter. 
We  will  instruct  the  U.S.  Customs  . 
Service  to  liquidate  entries  subject  to 
these  amended  final  results. 
EFFECTIVE  DATE:  February  20.  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Michael  Heaney. 
Antidumping/Countervailing  Duty 
Enforcement.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  N.W.  and  Constitution  Avenue, 
N.W., Washington  D.C.  20230;  telephone 
(202) 482-5222  or  (202) 482-4475. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  19,  1993,  the  Department 
published  the  antidumping  duty  order 
on  steel  plate  from  Mexico  (58  FR 
44165).  On  February  18,  2000,  the 
Department  published  the  final  results 
of  the  1997-1998  administrative  review. 
See  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  8338,  February  18,  2000. 
The  Department  published  three 
successive  sets  of  amended  results,  on 
November  2.  2000  (65  FR  65830), 
December  12,  2000  (65  FR  77566),  and 
January  24.  2001  (66  FR  7619). 

Following  the  Januarv'  24.  2001 
amended  results,  the  foreign  producer, 
AHMSA.  contested  certain  aspects  of 
the  Department's  final  and  amended 
final  results  at  the  CIT.  The  Department 
requested  a  voluntary  remand,  and  on 
April  15,  2002.  the  CIT  remanded  the 
amended  final  results  to  the 
Department.  On  June  28.  2002.  the 
Department  issued  its  remand 
redetermination.  See  Redetermination 
Pursuant  to  Court  Remand  Order  in 
Altos  Homos  de  Mexico,  SA.  de  C.V.  v. 
United  States,  et.  al.  Court  No.  01- 
00018.  June  28.  2002.  See  also 
Memorandum  to  the  File  from  T. 
Killiam.  Case  Analyst,  "Analysis  of 
Programming  Revisions  in  the  Final 
Remand  Results  of  Review  of  Cut-to- 
Length  Carbon  Steel  Plate  from  Mexico 
A-201-809),  June  28,  2002:  and 
Memorandum  to  Neal  Halper,  Director, 
Office  of  Accounting,  from  Peter  S. 
Scholl,  Senior  Accountant,  "Final 
Remand  Redetermination  - 
Antidumping  Duty  Administrative 
Review  of  Certain  Cut-to-Length  Carbon 
Steel  Plate  ft-om  Mexico."  June  28,  2002. 
In  the  remand  determination,  the 
Department  used  historical  and 
inflation-adjusted  information 
previously  placed  on  the  record  by 
AHMSA  to  calculate  a  revised  financial 
expense  rate,  and  applied  this  revised 
rate  to  AHMSA's  historical  cost  of 
manufacturing. 

On  November  12,  2002.  the  CIT 
sustained  the  Department's  remand 
results. 
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Amendment  to  Final  Results 

The  time  period  for  appealing  the 
CIT's  decision  sustaining  the 
Department's  remand  results  has 
expired  and  no  party  has  appealed  this 
decision.  Therefore,  pursuant  to  section 
5l6  A(c)  of  the  Tariff  Act.  (19  U.S.C. 
1516a(c)),  we  are  amending  our  final 
results  of  review  for  the  period  August 
1, 1997  through  July  1, 1998,  to  reflect 
the  findings  in  the  remand  results. 

The  revised  weighted-average  margin 
for  AHMSA  is  as  follows: 


Manutacturer/Exporter 

Margin  (percent) 

AHMSA  

0.07  (de  minimis) 

The  Department  will  issue 
appraisement  instructions  directly  to 
Customs  to  liquidate  without  regard  to 
antidumping  duties  all  entries  of 
AHMSA's  subject  merchandise  during 
the  POR,  as  provided  in  19  C.F.R. 
351.106(c)(2).  The  above  amended  rate 
will  not  affect  AHMSA's  cash  deposit 
rates  currently  in  effect,  which  continue 
to  be  based  on  the  margins  found  to 
exist  in  the  most  recently  completed 
review. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act,  (19 
U.S.C.  1675(a)(1)). 

Dated:  February  11,  2003. 
Faryar  Shirzad, 
A  ssistan  t  Secretary  for  Import 
Administration. 

[FR  Doc.  03-4131  Filed  2-19-03;  8:45  am) 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-861] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Polyvinyl  Aicoliol  from  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

SUMMARY:  We  preliminarily  determine 
that  polyvinyl  alcohol  from  Japan  is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930.  as  amended. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  75  d^s 


after  the  date  of  this  preliminary 
determination. 

EFFECTIVE  DATE:  February  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Strollo  or  Gregory  E.  Kalbaugh, 
Office  of  AD/CVD  Enforcement.  Office 
2,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue..  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0629  or 
(202)  482-3693,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
polyvinyl  alcohol  (PVA)  from  Japan  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [Initiation  of  Antidumping 
Duty  Investigations:  Polyvinyl  Alcohol 
from  Germany,  Japan,  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Singapore,  67  FR  61591 
(Oct.  1,  2002))  (Initiation  Notice),  the 
following  events  have  occurred: 

On  September  30,  2002.  we  received 
scope  comments  from  Celanese  Ltd.  and 
E.I.  Dupont  de  Nemours  &  Co. 
(collectively,  the  petitioners),  in  which 
the  petitioners  requested  that  we  revise 
the  scope  to  exclude  PVA  used  as.  or  in 
the  manufactiue  of.  excipients. 

On  October  11.  2002,  the  petitioners 
and  two  Japanese  producers,  Kuraray 
Co.,  Ltd.  (Kuraray)  and  Marubeni 
Specialty  Chemicals,  Inc.  (Marubeni), 
submitted  comments  on  the  model- 
matching  criteria  to  be  used  by  the 
Department.  On  October  15,  2002, 
Marubeni  submitted  an  amendment  to 
its  model-matchii^  comments. 

On  October  21,  2002,  we  received 
requests  to  exclude  certain  additional 
products  from  the  scopetif  this 
investigation  from  Kuraray  and  two 
importers  of  PVA  [i.e.,  Oxyvinyls.  LP 
and  Ricoh  Electronics.  Inc.). 

Also  on  October  21.  2002,  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  PVA  fit)m  Japan  are 
materially  injuring  the  United  States 
industry.  See  ITC  Investigation  Nos. 
731-TA-1014-1018  (Publication  No. 
3553,  Polyvinyl  Alcohol  from  Germany, 
Japan,  the  People's  Republic  of  China, 
the  Republic  of  Korea,  and  Singapore. 
67  FR  65597  (Oct.  25.  2002)). 


On  October  22,  2002,  we  issued 
antidumping  questionnaires  to  Denki 
Kagaku  Kogvo  Kabushiki  Kaisha  (Denki 
Kagaku),  Japan  VAM  &  POVAL  Co..  Ltd. 
(Japan  VAM  &  POyAL).  Kuraray.  and 
the  Nippon  Synthetic  Chemical  Industry 
Co..  Ltd.  (Nippon  Gohsei),  the 
producers/exporters  accounting  for  all 
known  exports  of  subject  merchandise 
from  Japan  during  the  period  of 
investigation  (POI).  For  further 
discussion,  see  the  memorandum  to 
Louis  Apple,  Director,  Office  2,  from  the 
Team  entitled  "Antidumping  Duty 
Investigation  of  Polyvinyl  Alcohol  from 
Japan  -  Selection  of  Respondents," 
dated  October  22,  2002. 

On  November  19,  2002  and  November 
25,  2002,  respectively,  Kuraray  and 
Nippon  Gohsei  submitted  responses  to 
Section  A  of  the  Department's 
questionnaire.  Both  Japan  VAM  & 
POVAL  and  Denki  Kagaku  failed  to     , 
respond  to  the  Department's 
questionnaire.  For  further  discussion, 
see  the  "Facts  Available  (FA)"  section  of 
this  notice. 

On  December  5.  2002,  Kuraray 
notified  the  Department  that  it  would  no 
longer  participate  in  this  investigation, 
and  it  requested  that  the  Department 
remove  all  of  its  business  proprietary 
information  from  the  record  of  this 
proceeding.  On  December  11,  2002,  the 
Department  destroyed  Kuraray's 
business  proprietary  information  aiid 
notified  Kuraray  of  this  action.  For 
further  discussion,  see  the  "Facts 
Available  (FA)"  section  of  this  notice. 

On  December  13,  2002,  the  petitioners 
and  Nippon  Gohsel^submitted 
additional  model-matching  comments. 

On  December  23,  2002,  the  petitioners 
agreed  to  the  exclusion  requests  made 
on  October  21,  2002.  On  January  9. 
2003,  Kuraray  requested  that  the 
Department  modify  the  scope  language 
in  the  petitioners'  December  23,  2002, 
submission  to  avoid  unnecessary 
restrictions  on  imports  of  certain  of  the 
products  covered  by  that  submission 
which  are  not  manufactiued  in  the 
United  States.  On  January  22,  2003,  the 
petitioners  agreed  to  the  majority  of 
Kuraray's  proposed  revisions. 
Accordingly,  certain  exclusions  have 
now  been  incorporated  into  the  scope. 
For  further  discussion,  see  the  "Scope 
Comments"  section  below. 

On  January  27,  2003.  Japan  VAM  & 
POVAL  requested  that  the  Department 
revise  the  scope  to  exclude  certain 
additional  copolymers.  Also  on  January 
27.  2003,  Nippon  Gohsei  requested  that 
the  Department  modify  the  scope 
language  in  the  petitioners'  December 
23,  2002,  submission  to  avoid 
luinecessary  restrictions  on  imports  of 
the  remaining  copolymers  covered  by 
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that  submission  not  addressed  in 
Kuraray's  January  9.  2003,  letter.  On 
February  4,  2003.  the  petitioners  agreed 
to  all  of  the  revisions  requested  by 
Nippon  Gohsei,  and  an  additional 
revision  requested  by  Kuraray.  On 
February  5.  2003.  the  petitioners 
submitted  a  letter  noting  that  they  were 
in  the  process  of  reviewing  japan  VAM 
&  FOVAL's  exclusion  request,  and  had 
not  yet  agreed  to  the  exclusion  request. 
Because  there  was  insufficient  time  to 
properly  consider  Japan  VAM  & 
FOVAL's  exclusion  request,  we  will 
address  it  in  the  final  determination. 

In  December  2002  and  January  2003, 
we  received  responses  to  the  remaining 
sections  of  the  Department's  original 
questionnaire,  as  well  as  certain 
supplemental  questionnaires,  from 
Nippon  Gohsei. 

Period  of  Investigation 

The  FOl  is  July  1,  2001,  through  June 
30,  2002.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e.,  September  2002). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  airPVA  hydrolyzed  in  excess 
of  80  percent,  whether  or  not  mixed  or 
diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

1 )  PVA  in  fiber  form. 

2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

3)  PVA  with  hydrolysis  greater  than  85 
percent  and  viscosity^eater  than  or 
equal  to  90  cps. 

4)  PVA  with  a  hydrolysis  greater  than  85 
percent,  viscosity  greater  than  or  equal 
to  80  cps  but  less  than  90  cps.  certified 
for  use  in  an  ink  jet  application. 

5)  PVA  for  use  in  the  manufacture  of  an 
excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

6)  PVA  covalently  bonded  with  cationic 
monomer  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 


polymerization  of  non-vinyl  acetic 
material. 

9)  PVA  covalently  bonded  with  paraffin 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one  mole  percent. 

10)  PVA  covalently  bonded  with  silan 
uniformly  present  on  all  polymer  chains 
certified  for  use  in  paper  coating 
applications. 

11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole   ■ 
percent. 

13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Scope  Comments 

In  accordance  with  the  preamble  to 
our  regulations  [see  Antidumping 
Duties:  Countervailing  Duties,  62  FR 
27296,  27323  (May  19,  1997)).  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  the  initiation  notice.  See 
the  Initiation  Notice,  67  FR  at  61591. 

On  September  30,  2002,  the 
petitioners  requested  that  we  exclude 
PVA  used  as,  or  in  the  manufacture,  of 
excipients. 

On  October  21,  2002,  Kuraray  and  two 
importers  of  PVA  [i.e.,  Ricoh  Electronics 
and  Oxyvinyls)  requested  that  the 
Department  also  revise  the  scope  to 
exclude  various  PVA  products  with 
specific  physical  characteristics  and/or 
specific  end-uses.  These  products 
included:  1)  C-polymers  -  certain 
copolymers  of  PVA  and  cationic 
monomer;  2)  K-polymers  -  certain 
copolymers  of  PVA  and  carboxylic-acid 
for  use  in  a  paper  application;  3)  M- 
polymers  -  certain  copolymers  of  PVA 
and  thiol  for  use  in  emulsion 


polymerization  of  non-vinyl  acetic 
material:  4)  MP-polymers  -  certain 
copolymers  of  PVA  and  paraffin;  5)  R- 
polymers  -  certain  copolymers  of  PVA 
and  silan  that  are  used  in  paper  coating 
applications;  and  6)  PVA  hydrolyzed  at 
less  than  83  percent.  Each  of  the 
exclusion  requests  specified  ranges  of 
hydrolysis  and  viscosity  and  maximum 
levels  of  volatiles  and  ash,  by  weight. 

On  December  23,  2002,  the  petitioners 
agreed  to  these  requests,  shown  as  items 
2.  3.  and  5  through  13  in  the  "Scope  of 
Investigation"  section  above,  and 
modified  as  noted  below. 

On  January  9,  2003,  Kuraray 
requested  that  the  Department  broaden 
these  exclusions  to  cover  certain 
additional  products  not  produced  in  the 
United  States.  Specifically,  Kuraray 
requested  that  the  scope  exclusions 
agreed  to  by  the  petitioners  with  respect 
to  certain  copolymer  products  specify  a 
minimum  percentage  of  the  non-PVA 
monomers  present  in  these  copolymer 
products  outlined  above  [i.e.,  cationic 
monomer,  carboxylic  acid,  thiol,  and 
paraffin)  instead  of  specifying  exact 
levels  of  hydrolysis,  viscosity,  volatiles. 
and  ash  content  as  noted  in  the 
petitioners'  December  23.  2002, 
submission. 

On  January  22,  2003,  the  petitioners 
agreed  to  the  majority  of  the 
modifications  proposed  by  Kuraray. 
Specifically,  with  respect  to  copolymers 
of  PVA  and  carboxylic  acid,  the 
petitioners  agreed  to  remove  the 
specifications  for  hydrolysis,  viscosity, 
volatiles,  and  ash  content  from  the 
proposed  exclusion  language.  However, 
the  petitioners  did  not  agree  to  change 
the  end-use  requirement  in  the 
proposed  exclusion  from  "certified  for 
use  in  a  paper  application"  to  "certified 
not  for  use  in  the  production  of 
textiles."  With  respect  to  copolymers  of 
PVA  and  paraffin,  the  petitioners  agreed 
to  remove  the  specification  for 
hydrolysis,  viscosity,  volatiles,  and  ash 
content  from  the  proposed  exclusion 
language.  However,  the  petitioners  did 
not  agree  to  change  the  concentration 
level  of  the  additional  monomer  from 
one  percent  to  0.5  percent  (or  lower). 
Finally,  the  petitioners  agreed  to  lower 
the  viscosity  level  of  homopolymers 
hydrolyzed  greater  than  85  percent  from 
90  to  80  centipoise.  provided  that,  when 
the  product  has  a  viscosity  of  greater 
than  or  equal  to  80  centipoise  and  less 
than  90  centipoise.  it  is  certified  for  use 
in  an  ink-jet  application.  Accordingly, 
certain  exclusions  have  now  been 
incorporated  into  the  scope.  See  the 
"Scope  of  the  Investigation"  section 
above. 

On  January  27.  2003.  Japan  VAM  & 
POVAJ^,  one  of  the  mandatory 
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respondents  who  has  not  responded  to 
the  Department's  questionnaire, 
requested  that  the  Department  revise  the 
scope  to  exclude  certain  PVA  products 
with  specific  physical  characteristics 
and/or  specific  end-uses.  These 
products  include:  D-copolymers  (i.e., 
certain  copolymers  »of  PVA  and 
diacetoneacrylamide)  for  use  in  a  paper 
application. 

Additionally,  on  January  27,  2003, 
Nippon  Gohsei  requested  that  the 
remaining  scope  exclusions  agreed  to  by 
the  petitioners  but  not  addressed  in 
Kuraray's  January  9,  2003,  submission 
specify  a  minimum  percentage  of  the 
non-PVA  monomers  (i.e.,  sulfonic  acid, 
acetoacetylate,  polyethylene  oxide,  or 
quaternary  amine)  instead  of  specifying 
exact  levels  of  hydrolysis,  viscosity, 
volatiles,  and  ash  content  as  noted  in 
the  petitioners'  December  23,  2002. 
submission. 

On  February  4.  2003,  the  petitioners 
agreed  to  all  of  the  revisions  requested 
by  Nippon  Gohsei.  In  addition,  the 
petitioners  also  agreed  to  revise  the 
scope  to  exclude  certain  copolymers 
covalently  bonded  with  silan  uniformly 
present  on  all  polymer  chains  in  a 
concentration  equal  to  or  greater  than 
one  mole  percent,  certified  for  use  in 
paper  coating  applications,  pursuant  to 
a  request  made  by  Kuraray. 

As  noted  above,  on  February  5.  2003, 
the  petitioners  submitted  a  letter  noting 
that  they  were  in  the  process  of 
reviewing  Japan  VAM  &  POVAL's 
exclusion  request,  and  had  not  yet 
agreed  to  the  exclusion  request.  Because 
there  was  insufficient  time  to  properly 
consider  Japan  VAM  &  POVAL's 
exclusion  request,  we  will  address  it  in 
the  final  determination. 

Facts  Available  (FA) 

1 .  Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  maimer  requested.  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use. 
subject  to  sections  782(d)  and  (e)  of  the 
Act.  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act. 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is  ■ 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 


applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

On  October  22.  2002,  the  Department 
issued  its  questionnaire  to  Denki 
Kagaku,  Japan  VAM  &  POVAL,  and 
Kuraray.  Neither  Denki  Kagaku  nor 
Japan  VAM  &  POVAL  responded  to  the 
Department's  questionnaires.  Moreover, 
on  December  5,  2002,  Kuraray  informed 
the  Department  that  it  did  not  intend  to 
participate  in  this  investigation.  Because 
these  companies  failed  to  supply 
necessary  information,  we  have  appUed 
FA  to  calculate  their  diunping  margins, 
pursuant  to  section  776(a)(2)(B)  of  the 
Act. 

2.  Selection  of  Adverse  FA  (AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g., 
Notice  of  Final  Determination  of  Sales 
of  Less  Than  Fair  Value  and  Final 
Negative  Critical  Circumstances:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Brazil.  67  FR  55792.  55794-96  (Aug.  30. 
2002).  Each  of  the  respondents  was 
notified  in  the  Department's 
questionnaires  that  failure  to  submit  the 
requested  information  by  the  date 
specified  might  result  in  use  of  FA.  As 
a  general  matter,  it  is  reasonable  for  the 
Department  to  assume  that  Denki 
Kagaku,  Japan  VAM  &  POVAL,  and 
Kuraray  possessed  the  records  necessary 
for  this  investigation  and  that  by  not 
supplying  the  information  the 
Department  requested,  these  companies 
failed  to  cooperate  to  the  best  of  their 
ability.  As  the  respondents  failed  to 
cooperate  to  the  best  of  their  abifity,  we 
are  applying  an  adverse  inference 
pursuant  to  section  776(b)  of  the  Act. 

3.  Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "{i}nformation  derived  fitim  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 


imder  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act.  H.R.  Doc.  No.  103-316 
at  870  (1994)  and  19  CFR  351.308(d). 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  the 
SAA  at  870.  The  ^AA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  Id. 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  We  reviewed  the  adequacy  and 
acciu^cy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose.  See  the  September  25. 
2002,  Initiation  Checklist,  on  file  in  the 
Central  Records  Unit,  Room  B-099,  of 
the  Main  Commerce  Department 
building,  for  a  discussion  of  the  margin 
calculations  in  the  petition.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  (EP)  and  normal  value  (NV) 
calculations  on  which  the  margins  in 
the  petition  were  based. 

In  selecting  from  among  the  facts 
otherwise  available  and  using  an 
adverse  inference,  we  reviewed  the 
information  provided  in  the  petition 
and  in  the  response  submitted  by 
Nippon  Gohsei.  The  petition  contained 
a  margin  calculation  for  each  of  two 
products  sold  by  Kuraray.  See  below  for 
a  review  of  the  methodology  used  by  the 
petitioners  for  their  calculations  of  EP 
and  NV.  Because  these  margins  were 
higher  than  the  margin  that  we 
calculated  for  Nippon  Gohsei,  we 
selected  these  margins  for  purposes  of 
corroboration. 

Export  Price 

With  respect  to  the  margins  in  the 
petition,  EP  was  based  on  POI  price 
quotes  for  the  sale  of  PVA  produced  by 
Kuraray  to  customers  in  the  United 
States.  The  petitioners  calculated  net 
U.S.  prices  for  PVA  by  deducting  a 
distributor  mark-up,  where  applicable, 
and  certain  movement  charges. 

We  corroborated  the  U.S.  prices  from 
the  petition  by  comparing  them  to 
prices  of  comparable  products  sold  by 
Nippon  Gohsei.  We  found  that  Nippon 
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Gohsei  made  U.S.  sales  of  comparable 
products  at  similar  prices  to  the  U.S. 
prices  from  the  petition,  thus 
corroborating  the  prices  provided  in  the 
petition.  For  ocean  freight  expense,  we 
likewise  found  that  the  petition 
contiiined  the  same  expense  for  each  of 
the  two  products  and  that  sales  by 
Nippon  Gohsei  with  ocean  freight  in 
excess  of  these  amounts  of  expenses 
were  sufficient  to  corroborate  the 
amounts  provided  in  the  petition.  We 
were  unable  to  corroborate  the  U.S. 
inland  freight  charges  from  the  petition 
since  no  such  charges  were  reported  by 
Nippon  Gohsei.  The  Department  was 
provided  with  no  useful  information  by 
the  respondents  or  other  interested 
parties  and  is  aware  of  no  other 
independent  sources  of  information  that 
would  enable  us  to  further  corroborate 
the  EP  calculations  in  the  petition. 
Specifically,  we  attempted  to  locate 
inland  freight  charges  through  publicly 
available  sources,  but  we  were  unable  to 
do  so. 

It  is  worth  noting  that  the 
implementing  regulation  for  section  776 
of  the  Act  states,  "(tlhe  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using 
secondary  information  in  question."  See 
19  CFR  351.308(d).  Additionally,  the 
SAA  specifically  states  that  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,  the  Department 
need  not  prove  that  the  facts  available 
are  the  best  alternative  information." 
See  the  SAA  at  870.  For  hulher 
discussion,  see  the  February  12,  2003, 
memorandum  to  the  file  from  the  team 
entitled  "Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
Facts  Available  Rates"  (Corroboration 
Memo). 

Normal  Value 

The  petitioners  based  NV  on  home 
market  price  quotes  from  Kuraray  for 
PVA  of  a  comparable  grade  to  the 
products  exported  to  the  United  States. 
These  price  quotes  were 
contemporaneous  with  the  U.S.  price 
quotes  used  as  the  basis  for  EP.  In 
addition,  the  petitioners  alleged  that 
sales  of  PVA  products  in  the  home 
market  were  made  at  prices  below  the 
fully  absorbed  cost  of  production  (COP), 
within  th(B  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 


product  were  made  below  the  COP. 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  initiated  a  country-wide 
cost  investigation.  Pursuant  to  section 
773(b)(3)  of  the  Act,  COP  consisted  of 
the  cost  of  manufacture  (COM),  selling, 
general  and  administrative  (SG&A) 
expenses,  and  packing.  The  petitioners 
calculated  COP  based  on  the  experience 
of  a  U.S.  PVA  producer  during  the  2001 
fiscal  year,  adjusted  for  known 
differences  between  costs  incurred  to 
manufacture  PVA  in  the  United  States 
and  Japan. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Japan  on 
constructed  value  (CV).  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A  and  financial  expense  figures 
used  to  compute  the  COP.  Consistent 
with  section  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  the  amount  reported  in 
Kuraray's  2001  financial  statements. 

We  found  that  Nippon  Gohsei  made 
sufficient  home  market  sales  at  prices 
similar  to  the  home  market  prices 
provided  in  the  petition.  One  COP 
amount  was  provided  in  the  petition  for 
the  two  products  sold  by  Kuraray.  We 
were  able  to  corroborate  this  amount, 
since  the  highest  COP  reported  by 
Nippon  Gohsei  for  a  comparable 
product  was  similar  to  the  COP 
provided  in  the  petition.  For  further 
discussion,  see  the  Corroboration 
Memo. 

Therefore,  based  on  our  efforts, 
described  above,  to  corroborate 
information  contained  in  the  petition, 
and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this 
preliminary  determination. 

Accordingly,  in  selecting  AFA  with 
respect  to  Denki  Kagaku.  Japan  VAM  & 
POVAL,  and  Kuraray,  we  have  applied 
the  margin  rate  of  144.16  percent,  which 
is  the  highest  estimated  dumping 
margin  set  forth  in  the  notice  of 
initiation.  See  the  Initiation  Notice,  67    , 
FR  at  61593. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PVA 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI  weighted-average  EPs  to 
weighted-average  NVs. 


Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  and  sold  by  Nippon  Gohsei  in 
the  home  market  during  the  POI  that  fit 
the  description  in  the  "Scope  of 
Investigation"  section  of  this  notice  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market,  where  appropriate.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics 
discussed  below. 

In  October  2002,  Kuraray,  Marubeni, 
and  the  petitioners  submitted  comments 
oh  the  model-matching  criteria  to  be 
used  by  the  Department.  Based  on  these 
comments,  we  proposed  to  match 
products  sold  in  the  United  States  to 
products  sold  in  the  home  market  in  the 
ordinary  course  of  trade  that  were 
identical  with  respect  to  the  following 
hierarchy  of  characteristics:  molecular 
structure,  hydrolysis,  viscosity,  degree 
of  modification,  particle  size,  tackifier. 
defoamer.  ash,  color,  volatiles,  and 
visual  impurities.  We  invited  interested 
parties  to  submit  additional  comments 
on  these  criteria  prior  to  the  preliminary 
determination. 

In  December  2002,  the  petitioners 
requested  that  the  Department  revise  the 
proposed  model-matching  hierarchy  to 
place  hydrolysis  and  viscosity  as  the 
most  important  criteria. 

Also  in  December  2002,  Nippon 
Gohsei  requested  the  Department  revise 
the  particle  size  field  of  the  hierarchy  to 
include  PVA  in  standard,  fine,  pellet, 
and  liquid  forms.  In  addition,  Nippon 
Gohsei  requested  that  the  Department 
add  the  field  SOLH/U  in  order  to 
distinguish  between  PVA  sold  in  dry 
form  versus  liquid  form.  Finally, 
Nippon  Gohsei  requested  that  the 
Department  allow  respondents  to  report 
hydrolysis,  viscosity,  and  degree  of 
modification  in  ranges. 

After  analyzing  these  comments,  we 
have  reconsidered  the  model-matching 
hierarchy  and  revised  it  as  follows:  1) 
we  added  as  the  most  important 
criterion  whether  the  product  is  a  homo- 
or  a  CO-  polymer;  2)  we  placed 
hydrolysis  amd  viscosity  before 
molecular  structure  (i.e.,  the  type  of 
copolymer);  3)  we  accepted  the 
proposed  changes  to  particle  size  field 
suggested  by  Nippon  Gohsei;  and  4)  we 
allowed  the  reporting  of  hydrolysis, 
viscosity,  and  degree  of  modification  in 
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ranges.  All  other  characteristics 
remained  the  same.  For  further 
discussion,  see  the  memorandum 
entitled  "Concurrence  Memorandum  for 
the  Preliminary  Determination  in  the 
Investigation  of  Polyvinyl  Alcohol  from 
Japan,"  dated  February  12,  2003  (the 
Concurrence  Memorandum),  on  file  in 
room  B-099  of  the  Department's  Central 
Records  Unit  (CRU). 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  we  based  our  calculations  on 
EP  because  the  subject  merchandise  was 
sold  by  the  producer  or  exporter  directly 
to  the  first  luiafiiliated  purchaser  prior 
to  importation.  In  cases  where  Nippon 
Gohsei  sold  piu^uant  to  multiple- 
shipment  sales  agreements,  we  used  the 
date  of  the  sales  agreement,  where 
available,  as  the  date  of  sale.  Where  the 
date  of  the  sales  agreement  was  not 
known,  we  used  the  date  of  shipment  as 
the  date  of  sale  because  this  date 
preceded  the  date  of  invoice.  For  further 
discussion,  see  the  Concurrence  Memo. 

We  based  EP  on  the  packed  delivered 
prices  to  unaffiliated  purchasers  in 
either  Japan  or  the  United  States.  Where 
appropriate,  we  made  adjustments  for 
billing  errors.  We  also  made  deductions 
for  movement  expenses,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act; 
these  included,  where  appropriate, 
foreign  inland  freight,  foreign  brokerage 
and  handling,  loading  expenses, 
international  freight,  and  marine     ' 
insurance. 

Normal  Value 

A.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  the 
respondent. 

B.  Affiliated-Party  Transactions  and 
Arms-Length  Test 

Nippon  Gohsei  reported  sales  of  the 
foreign  like  product  to  affiliated  end- 
users.  To  test  whether  these  sales  to 


affiliated  customers  were  made  at  arm's 
length,  where  possible,  we  compared 
the  prices  of  sales  to  affiliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where  the  price 
to  the  affiliated  party  was,  on  average. 
99.5  percent  or  more  of  the  price  to 
unaffiliated  parties,  we  determined  that 
sales  made  to  the  affiliated  party  were 
at  arm's  length.  Consistent  with  section 
351.403(c)  of  the  Department's 
regulations,  we  excluded  from  our 
analysis  those  sales  where  the  price  to 
the  affiliated  parties  was  less  than  99.5 
percent  of  the  price  to  the  unaffiliated 
parties. 

C.  Cost  of  Production  Analysis 

Based  on  our  analysis  of  an  allegation 
contained  in  the  petition,  we  found  that 
there  were  reasonable  grounds  to 
believe  or  suspect  that  sales  of  PVA  in 
the  home  market  were  made  at  prices 
below  their  COP.  Accordingly,  pursuant 
to  section  773(b)  of  the  Act,  we  initiated 
a  country-wide  sales-below-cost 
investigation  to  determine  whether  sales 
were  made  at  prices  below  their 
respective  COPs.  See  the  Initiation 
Notice.  67  FR  at  61594, 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  COP  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  general  and 
administrative  expenses  (G&A). 
including  interest  expenses.  See  the 
"Test  of  Home  Market  Sales  Prices" 
section  below  for  treatment  of  home 
market  selling  expenses.  We  relied  on 
the  COP  data  submitted  by  Nippon 
Gohsei.  except  as  noted  below: 
•  We  revised  the  reported  costs  for  raw 
materials  and  utilities  obtained  from  an 
affiliated  party  using  facts  available 
because  Nippon  Gohsei  failed  to  report 
either  the  affiliate's  costs  and/or  the 
market  price  for  these  inputs,  as 
required  by  section  773(f)(3)  of  the  Act 
(i.e..  the  "major  input"  rule).  Because 
Nippon  Gohsei  stated  that  it  attempted 
to  obtain  the  necessary  cost  data  from  its 
affiliate  but  was  unable  to  compel  its 
affiliate  to  provide  this  information,  we 
have  used  "gap-filler"  facts  available  for 
the  affiliate's  costs  and/or  a  market  price 
in  accordance  with  our  practice.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Polyester  Staple  Fiber  From  the 
Republic  of  Korea,  65  FR  16880  (Mar. 
30,  2000)  and  accompanying  Issues  and 
Decision  Memorandum  at  Comment  6. 
As  "gap-filler''  facts  available,  we 
derived  a  cost  and/or  a  market  price  for 
these  inputs  using  data  contained  in  the 


petition.  We  then  used  the  higher  of 
these  costs,  the  market  price,  or  the 
reported  transfer  prices,  in  accordance 
with  section  773(f)(3)  of  the  Act. 
•  We  included  the  total  amount  of 
research  and  development  expense 
incurred  by  Nippon  Gohsei  during  the 
cost  reporting  period  in  the  G&A  rate 
calculation.  We  also  included  gain  and 
loss  on  sale  of  fixed  assets,  and  other 
operating  incomes  and  expenses  in  the 
G&A  rate  calculation. 

For  further  discussion,  see  the 
memorandiun  from  Sheikh  M.  Hannan 
to  Neal  Halper,  Director,  Office  of 
Accounting,  entitled  "Cost  of 
Production  and  Constructed  Value 
Adjustments  for  the  Preliminary 
Determination,"  dated  February  12, 
2003. 

2.  Test  of  Home  Market  Sales  Prices 

On  a  product-specific  basis,  we 
compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
imder  section  773(b)  of  the  Act,  in  order 
to  determine  whether  the  sale  prices 
were  below  the  COP.  The  prices  were 
adjusted  for  billing  errors  and  were 
exclusive  of  any  applicable  movement 
charges,  and  direct  and  indirect  selling 
expenses.  We  recalculated  indirect 
selling  expenses  for  certain  sales  made 
through  affiliated  parties  to  capture  the 
additional  layer  of  indirect  selling 
expenses  incxured  by  the  affiliate.  For 
further  discussion,  see  the 
memorandum  to  the  File  from  the  Team 
Re:  Calculations  Performed  for  The 
Nippon  Synthetic  Chemical  Industry 
Co..  Ltd.  for  the  Preliminary 
Determination  in  the  2001-2002 
Antidumping  Duty  Investigation  of 
Polyvinyl  Alcohol  from  Japan,  dated 
February  12,  2003,  which  is  available  in 
room  B-099  of  the  Department's  CRU.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than 
their  COP,  we  examined,  in  accordance 
with  sections  773(b)(1)(A)  and  (B)  of  the 
Act,  whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product  are 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product,  because  we  determine  that  in 
such  instances  the  below-cost  sales  were 
not  made  in  "substantial  quantities." 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POI  are  at  prices  less  than  the 
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COP.  we  determine  that  in  such 
instances  the  below-cost  sales  represent 
"substantial  quantities"  within  an 
extended  period  of  tifne,  in  accordance 
with  section  773(b)(1)(A)  of  the  Act.  In 
such  cases,  we  also  determine  whether 
such  sales  wore  made  at  prices  which 
would  not  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(1)(B)  of 

the  Act. 

We  found  that,  for  certain  specific 
products,  more  than  20  percent  of 
Nippon  Gohsei's  home  market  sales 
were  at  prices  less  than  the  COP  and.  in 
addition,  such  sales  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  excluded 
these  sales  and  used  the  remaining 
sales,  if  any.  as  the  basis  for  determining 
NV,  in  accordance  with  section 
773(b)(l)of  the  Act. 

D.  Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i).  to  the  extent  practicable, 
we  determine  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  (LC3T)  as  EP  or  CEP.  Sales  are 
made  at  different  LOTs  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  See  19  CFR  412(c)(2). 
Substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id.:  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa. 
02  FR  61731.  61732  (Nov.  19,  1997).  In 
'   order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the" 
U.S.  sales,  we  reviewed  the  distributitm 
svstem  in  each  market  [i.e..  the  "chain 
of  distribution  ■).'  including  selling 
functions.-  class'of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  tvpe  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act, -in  identifying  levels  of  trade  for 
EP  and  comparison  market  sales  [i.e.. 
NV  based  on  either  home  market  or 
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third  country  prices*),  we  consider  the 
starting  prices  before  any  adjustments. 
For  CEP  sales,  we  consider  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology.  Inc.  v.  United 
States.  Court  Nos.  00-1058.-1060  (Fed. 
Cir.  2001). 

When  the  Department  is  unable  to 
find  sales  of  the  foreign  like  product  in 
the  com{iarison  market  at  the  sarrie  LOT 
as  the  EP  or  CEP.  the  Department  may 
compare  the  U.S.  sale  to  sales  at  a 
different  LOT  in  the  comparison  market. 
In  comparing  EP  or  CEP  sales  at  a 
different  LOT  in  the  comparison  market, 
where  available  data  make  it 
practicable,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales  only,  if  an  NV 
LOT  is  more  remote  from  the  factory 
than  the  CEP  LOT  and  there  is  no  basis 
for  determining  whether  the  difference 
in  LOTs  between  NV  and  CEP  affected 
price  comparability  [i.e..  no  LOT 
adjustment  was  practicable),  the 
Department  shall  grant  a  CEP  offset,  as 
provided  in  section  773(a)(7)(B)  of  the 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa:  62  FR  61731  (Nov. 
19.  1997). 

We  obtained  information  from 
Nippon  Gohsei  regarding  the  marketing 
stages  involved  in  making  the  reported 
home  market  and  U.S.  sales.,  including 
a  description  of  the  selling  activities 
performed  by  Nippon  Gohsei  for  each 
channel  of  distribution.  See  page  A-11 
and  exhibit  9  of  Nippon  Cohsei's 
November  22  section  A  response;  see 
also  pages  9  through  17  and  exhibit  7  of 
Nippon  Gohseis  January  13  response  to 
the  Departments  supplemental 
questionnaire. 

Nippon  Gohsei  reported  sales  through 
twelve  channels  of  distribution  in  the 
home  market,  including:  1)  sales 
through  affiliated  distributors  to  the 
unaffdiated  distributors  or  end-users: 
and  2)  direct  sales  to  unaffiliated 
distributors  and  affiliated  and 
unaffiliated  end-users.  Nippon  Gohsei 
stated  that  it  performed  the  following 
selling  functions/services  in  the  home 
market  with  respect  to  these  channels  of 
distribution:  market  research,  price 
negotiations  with  customers,  order 
processing,  interactions  with  customers, 
forward  inventory  maintenance, 
technical  advice,  warranty  services, 
freight  arrangements,  advertising,  and 
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just-in-time  delivery.  In  addition, 
Nippon  Gohsei  provided  information 
indicating  that  its  affiliated  resellers 
perform  an  additional  layer  of  selling 
functions  to  customers  in  the  home 

market.  ; 

We  first  noted  that  sales  by  Nippon 
Gohsei  through  affiliated  distributors 
pass  through  two  companies  before 
reaching  the  customer,  whereas  sales  in 
the  other  chains  of  distribution  pass 
directly  to  the  customer.  We  then 
examined  whether  any  differences 
existed  with  respect  to  the  selling 
functions  performed  by  Nippon  Gohsei 
in  making  sales  within  each  of  these 
broad  channels  of  distribution  (i.e., 
through  affiliates  and  direct  to  the 
customer).  For  the  sales  through  Nippon 
Gohsei's  affiliated  distributors,  we 
conducted  our  LOT  analysis  based  on: 
1)  the  selling  activities  performed  by 
Nippon  Gohsei  to  sell  to  the  affiliated 
sellers;  and  2)  the  selling  activities 
performed  by  the  affiliated  reseller  to 
sell  to  its  unaffiliated  customers.  The 
information  on  the  record  indicates  that    . 
the  selling  functions  performed  by  both 
Nippon  Gohsei  and  by  its  affiliated 
resellers  in  connection  with  sales 
through  affiliated  resellers  are  almost 
identical.  Therefore,  we  find  that  sales 
through  affiliated  parties  in  the  home 
market  constitute  one  LOT. 

Nippon  Gohsei  also  made  sales  to 
affiliated  and  unaffiliated  home  market 
end-users  and  unaffiliated  home  market 
distributors.  The  information  on  the 
record  also  indicates  that  the  selling 
functions  performed  in  selling  directly 
to  end-users  and  selling  to  unaffiliated 
distributors  were  also  substantially  the 
same.  Accordingly,  we  do  not  find  the 
.  differences  in  selling  functions  so 
significant  as  to. warrant  finding  a 
distinct  LOT  for  sales  through  these 
channels.  However,  when  these 
functions  are  compared  to  those  for 
sales  through  affiliated  resellers,  we  find 
that  Nippon  Goshei  and  its  affiliates 
provide  an  additional  layer  of  selling 
functions  that  is  substantially  greater 
than  the  selling  functions  provided  for 
direct  sales.  Consequently,  we 
preliminarily  find  that  Nippon  Gohsei 
made  sales  at  two  LOTs  in  the  home 
market:  1)  sales  through  affiliated 
^larties.  and  2)  direct  sales  to  affiliated 
and  unaffiliated  customers. 

For  its  .sales  to  the  United  States. 
Nippon  Gohsei  reported  two  channels  of 
distribution,  including  sales  to 
unaffiliated  trading  companies  and 
direct  sales  to  end-users.  Nippon  Gohsei 
stated  that  it  performed  the  following 
selling  functions/services  in  the  U.S. 
market:  market  research,  price 
negotiations  with  customers,  order 
processing,  interactions  with  customers. 
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forward  inventory  maintenance, 
technical  advice,  warranty  services, 
freight  arrangements,  advertising,  and 
just-in-time  delivery.  The  information 
on  the  record  indicates  that  the  selling 
functions  performed  in  selling  directly 
to  end-users  and  selling  to  unaffiliated 
distributors  were  also  virtually 
identical.  Like  Nippon  Gohsei's  sales  to 
unaffiliated  parties  in  the  home  market, 
the  differences  between  the  claimed 
channels  in  the  U.S.  market  are  not 
substantial  enough  to  warrant  a  finding 
of  separate  LOTs.  Therefore,  we 
preliminarily  find  that  Nippon  Gohsei 
made  sales.through  one  LOT  in  the  U.S. 
market:  sales  to  unaffiliated  parties.  We 
further  preliminarily  find  that  the  U.S. 
LOT  is  the  same  as  the  home  market 
LOT  for  sales  to  unaffiliated  parties 
because  the  selling  functions  performed 
by  Nippon  Gohsei  are  substantially  the 
same  in  both  markets.  Consequently,  we 
compared  Nippon  Gohsei's  EP  sales  to 
Hi  sales  at  the  same  LOT  in  the  home 
market.  Where  we  could  not  compare 
^P  sales  to  home  market  sales  of  the 
most  similar  product  at  the  same  LOT, 
we  made  an  LOT  adjustment  in 
accordance  with  section  773(a)(7)(A)  of 
the  Act.  For  further  discussion,  see  the 
Conciurence  Memo. 

E.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers  or 
prices  to  affiliated  customers  that  we 


determined  to  be  at  arm's-length.  Where 
appropriate,  we  made  adjustments  for 
billing  errors.  We  also  made  deductions, 
where  appropriate,  for  movement 
expenses,  including  inland  freight 
(plant  to  distribution  warehouse  and 
plant/warehouse  to  customer)  and 
warehpusing  under  section 
773(a)(6)(B)(ii)  of  the  Act.  In  addition, 
we  made  adjustments  under  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410  for  differences  in  circumstances 
of  sale  for  imputed  credit  expenses  and 
bank  charges. 

Furthermore,  we  made  adjustments 
for  differences  in  costs  attributable  to 
differences  in  the  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a)(6){C)(ii) 
of  the  Act  and  19  CFR  351.411.  We  also 
deducted  home  market  packing  costs 
cmd  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act. 

Finally,  we  made  an  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act 
and  19  CFR  351.412,  where  appropriate. 

Currency  Conversion 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  U.S.  dollar 
exchange  rate  in  effect  on  the  date  of 
sale  of  the  subject  merchandise,  except 
if  it  is  established  that  a  currency 
transaction  on  forward  markets  is 
directly  linked  to  an  export  sale.  When 
a  company  demonstrates  that  a  sale  on 


forward  markets  is  directly  linked  to  a 
particular  export  sale  in  order  to 
minimize  its  exposure  to  exchange  rate 
losses,  the  Department  will  use  the  rate 
of  exchange  in  the  forward  currency  sale 
agreement.  Accordingly,  we  made 
currency  conversions  based  on  the 
official  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank,  except  where 
Nippon  Gohsei  demonstrated  that  its 
exchange  rates  were  established  by 
forward  exchange  contracts. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/producer 


Denki  Kagaku  Kogyo  KabushikI  Kaistia  

Japan  VAM  &  POVAL  Co.,  Ltd 

Kuraray  Co.,  Ltd 

The  Nippon  Synttietic  Chemical  tndustfy  Co..  Ltd. 

All  Others 


Weighted-average 
margin  (In  percent) 


144.16 

144.16 

144.16 

24.82 

24.82 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  we  have  excluded  from  the 
calculation  of  the  All  Others  rate 
margins  which  are  zero  or  de  minimis, 
or  determined  entirely  on  facts 
available.  Because  we  detennined  the 
margin  for  the  three  non-participating 
respondents  entirely  on  facts  available, 
we  used  Nippon  Gohsei's  margin  as  the 
All  Others  rate. 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  in  this  proceeding  in 
accordance  with  19  CFR  351.224(b). 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidiunping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injiu-ing,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  seven  days 
after  the  date  of  the  final  verification 
report  issued  in  this  proceeding. 
Rebuttal  briefs  must  be  filed  five  days 


from  the  deadline  date  for  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  See  19 
CFR  351.309. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold'a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
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Avenue,  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR  351.310. 

We  will  make  our  final  determination 
no  later  than  75  days  after  the  date  of 
this  preliminary  determination, 
pursuant  to  section  735(a)(1)  of  the  Act. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and'777(i)  of  the  Act. 

Dated:  February  12,2003. 
Faryar  Shirzad, 

Assistant  SecrHtanfor  Inifiort  Administration. 
|FR  Doc.  03^1.12  Filed  2-19-03:  8:45  ami 

BILLING  CODE  3S10-OS-S 


Southwest  Research  Institute  advised 
February  4,  2003  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use.  ,  _  ' 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy. 

Program  Manager.  Statutory-  Import  Programs 

Staff. 

IFR  Doc.  0.3-4133  Filed  2-19-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

National  Renewable  Energy 
Latjoratory;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW, 
Washington,  DC. 

Docket  Number  02-051. 

Applicant:  National  Renewable 
Energy  Laboratory,  Golden,  CO  80401. 

Instrument:  Ignition  Quality  Tester. 

Manufacturer:  Advanced  Engine 
Technology  Ltd.,  United  Kingdom. 

Intended  Use:  See  notice  at  68  FR  742. 
January  7.  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  standardized  measurements  of 
ignition  delay,  maximum  chamber 
temperature,  heat  rise  and  autoignition 
temperature  for  diesel  and  alternative 
fuel  and  additive  compounds.  The  U.S. 
Department  of  Agriculture  and 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
.  Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 
Docket  Number:  03-004. 
Applicant:  University  of  Kentucky, 
Chem/Physics  Building.  Room  177. 
Lexington.  KY  40506. 

Instrument:  IR  Image  Furnace,  Model 
SCII-MDH-11020. 

Manufacturer:  NEC  Machinery 
Corporation,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  for  synthesis  of 
single  crystals  of  oxides  such  as 
ruthenatium  and  copper  for  i 

fundamental  materials  research  ana  to 
understand  their  magnetic  and 
electronic  properties. 

Application  accepted  by 
Commissioner  of  Customs:  January  24, 
2003. 
Docket  Number:  03-005. 


Applicant:  Northwestern  University, 
Searle  5-474,  MC  S205,  320  East 
Superior  Street,  Chicago,  IL  60637. 

Instrument:  MSM  System  Series  300 
Yeast  Manipulator  and  Micro  Zapper. 

Manufacturer:  Singer  Instrument 
Company  Limited,  United  Kingdom. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  the 
biological  function  of  yeast  SWl/SNF 
chromatin  remodeling  complex. 
Experiments  to  be  conducted  include 
yeast  mating,  sporulation  and  zygote 
isolation. 

Application  accepted  by 
Commissioner  of  Customs:  Januar>'  30, 
2003. 

Docket  Number:  03-006. 

Applicant:  MetroHealth  Medical 
Center.  2500  MetroHealth  Drive. 
Cleveland,  OH  44109-1998. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G:  12  TWIN. 

Manufacturer:  FEI  Company,  The 
Netherlands. 

Intended  Use:  The  instrumerit  is 
intended  to  be  used  for  research  which 
will  include: 

1.  Structural  alterations  in  pulmonary 
vasculature  caused  by  embolized 
particles  present  in  pharmaceutical 
tablets. 

2.  Structural-correlative  studies  of 
lung  morphology  in  patients  with  acute 
lung  injury,  including  adult  respiratory 
distress  syndrome. 

3.  Evaluatioq  of  ultrastructural 
abnormalities  of  human  and  animal 
neoplasms  including  pulmonary  and 
extrapulmonary  tumors. 

4.  Defining  new  ultrastructural 
abnormalities  of  respiratory  cilia  which 
may  play  a  role  in  "immotile  cilia 
syndrome"  and  the  development  of 
bronchiectasis. 

5.  Response  of  the  human  lung  to 
mineral  dusts. 

6.  Defining  gene  function  in  disease 
pathogenesis. 

7.  Determining  which 
neurotransmitter  peptides  are  localized 
in  DiO-labelled  synaptic  terminals  of 
the  aortic  depressor  nerve. 

Application  accepted  by 
Commissioner  of  Customs:  February  4, 
2003. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

IFR  Doc.  03-4134  Filed  2-19-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  030123017-3017-01] 

RIN:  0693-ZA50 

Small  Grants  Programs;  Availability  of 
Funds 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  the  following  programs 
are  soliciting  applications  for  financial 
assistance  for  FY  2003:  (1)  The  Precision 
Measurement  Grants  Program;  (2)  the 
2003  Summer  Undergraduate  Research 
Fellowships  (SURF)  in  the  areas  of 
Electronics  and  Electrical  Engineering, 
Manufacturing  Engineering,  Chemical 
Science  and  Technology,  Physics, 
Materials  Science  and  Engineering, 
Building  and  Fire  Research,  and 
Information  Technology;  (3)  the 
Electronics  and  Electrical  Engineering 
Laboratory  Grants  Program;  (4)  the 
Manufacturing  Engineering  Laboratory 
Grants  Program;  (5)  the  Chemical 
Science  and  Technology  Laboratory 
Grants  Program;  (6)  the  Physics 
Laboratory  Grants  Program;  (7)  the 
Materials  Science  and  Engineering 
Laboratory  Grants  Program;  (8)  the 
Building  Research  Grants  and 
Cooperative  Agreements  Program;  and 
(9)  the  Fire  Research  Grants  Program. 

The  Precision  Measurement  Grants 
Program  is  seeking  proposals  for 
significant,  primarily  experimental, 
research  in  the  field  of  fundamental 
measurement  or  the  determination  of 
fundamental  constants. 

The  programs  "SURFing  the 
Electronics  and  Electrical  Engineering 
Laboratory,"  "SURFing  the 
Manufacturing  Engineering  Laboratory," 
"SURFing  the  Chemical  Science  and 
Technology  Laboratory,"  "SURFing  the 
Physics  Laboratory,"  "SURFing  the 
Materials  Science  and  Engineering 
Laboratory,"  "SURFing  the  Building 
and  Fire  Research  Laboratory,"  and 
"SURFing  the  Information  Technology 
Laboratory,"  will  provide  an 
opportunity  for  the  NIST  Electronics 
and  Electrical  Engineering  Laboratory 
(EEEL),  Manufacturing  Engineering 
Laboratory  (MEL),  Chemical  Science 
and  Technology  Laboratory  (CSTL) 
Physics  Laboratory  (PL).  Materials 
Science  and  Engineering  Laboratory 
(MSEL),  Building  and  Fire  Research 
Laboratory  (BFTIL),  and  Infomlation 
Technology  Laboratory  (ITL),  and  the 


National  Science  Foundation  (NSF)  to 
join  in  a  partnership  to  encour^e 
outstanding  undergraduate  students  to 
pursue  careers  in  science  and 
engineering. 

The  EEEL  program  will  provide 
research  opportunities  wiUi 
internationally  known  NIST  scientists 
in  the  fields  of  semiconductors 
(including  mainstream  silicon,  power 
devices,  and  compoimd 
semiconductors),  fundamental  electrical 
measurements,  electronic 
instrumentation,  electrical  systems,  and 
electronic  information.  The  MEL 
program  will  provide  research 
opportunities  with  internationally 
knowm  NIST  scientists  in  the  fields  of 
intelligent  systems,  manufacturing 
metrology,  precision  engineering,  and 
manufacturing  systems  integration.  The 
CSTL  program  will  provide  research 
opportxmities  with  internationally 
known  NIST  scientists  in  the  fields  of 
chemical  characterization  of  materials, 
process  metrology,  chemical  and 
biochemical  sensing,  nanotechnology, 
healthcare  measurements, 
environmental  measurements,   • 
microelectronics,  physical  property 
data,  chemical  and  biochemical  data, 
bio-molecules  and  materials,  DNA 
technologies,  and  international 
measurement  standards.  The  PL 
program  will  involve  students  in  world- 
class  atomic,  molecular,  optical  (AMO) 
and  radiation  physics  research  with 
internationally  known  physicists  in  the 
NIST  Physics  Laboratory.  The  MSEL 
program  will  provide  research 
opportunities  with  internationally 
known  NIST  scientists  in  the  fields  of 
ceramics,  solid  state  chemistry, 
metallurgy,  polymers,  neutron 
condensed  matter  science,  and  materials 
reliability.  The  BFRL  program  will 
provide  research  opportunities  with 
internationally  known  NIST  scientists 
in  the  fields  of  building  materials 
(concrete,  coating),  structm^ 
(earthquake),  building  environment 
(indoor  air  qucdity,  thermal  machinery), 
and  fire  science  and  engineering.  The 
ITL  program  will  provide  research 
opportunities  vnih  internationally 
known  NIST  scientists  in  the  fields  of 
networking,  software  quality,  secimty, 
information  access,  convergent  systems, 
mathematical  science,  and  statistics. 
The  NIST  Program  Directors  will  work 
with  physics,  chemistry,  materials 
science,  manufacturing  engineering, 
intelligent  systems,  automated 
production,  precision  engineering, 
information  technology,  building 
materials,  constructed  structm^s,  and 
other  science-related  department  chairs 
and  directors  of  multi-disciplinary 


academic  organizations  to  identify 
outstanding  undergraduates  (including 
graduating  seniors)  who  would  benefit 
from  off-campus  summer  research  in  an 
honors  academy  environment. 

The  Electronics  and  Electrical 
Engineering  Laboratory  (EEEL)  Grants 
Program  provides  grants  and 
cooperative  agreements  for  the 
development  of  fundamental  electrical 
metrology  and  of  metrology  supporting 
industry  and  government  agencies  in 
the  broad  areas  of  semiconductors, 
electronic  instrumentation,  radio- 
frequency  technology,  optoelectronics,  - 
magnetics,  video,  electronic  commerce 
as  applied  to  electronic  products  and 
devices,  the  transmission  and 
distribution  of  electrical  power,  national 
electrical  standards  (fundamental, 
generally  quantum-based  physical 
standards),  and  law  enforcement 
standards. 

The  Manufacturing  Engineering 
Laboratory  (MEL)  Grants  Program  will 
provide  grants  and  cooperative 
agreements  in  the  following  fields  of 
research:  Dimensional  Metrology  for 
Manufacturing,  Mechanical  Metrology 
for  Manufacturing,  Intelligent  Systems, 
and  Information  Systems  Integration  for 
Applications  in  Manufacturing. 

tne  Chemical  Science  and 
Technology  Laboratory  (CSTL)  Grants 
Program  will  provide  grants  emd 
cooperative  agreements  in  the  following 
fields  of  measurement  science  research, 
focused  on  reference  methods,  reference 
materials  and  reference  data: 
Biotechnology,  Process  Measurements. 
Surface  and  Microanalysis  Science, 
Physical  and  Chemical  Properties,  and 
Analytical  Chemistry. 

The  Physics  Laboratory  (PL)  Grants 
Program  will  provide  grants  and 
cooperative  agreements  in  the  following 
fields  of  research:  Electron  and  Optical 
Physics,  Atomic  Physics,  Optical 
Technology,  Ionizing  Radiation,  and 
Time  and  Freqiiency. 

The  Materials  Science  and 
Engineering  Laboratory  (MSEL)  Grants 
Program  will  provide  grants  and 
cooperative  agreements  in  the  following 
fields  of  research:  Ceramics,  Metallurgy, 
Poljmier  Sciences,  Neutron  Scattering 
Research  and  Spectroscopy. 

The  Building  Research  Grants  and 
Cooperative  Agreements  Program  will 
provide  grants  and  cooperative 
agreements  in  the  following  fields  of 
research:  Structures,  Construction 
Metrology  and  Automation,  Inoi;ganic 
Materials,  Polymeric  Materials.  "Hiennal 
Machinery,  Mechanical  Systems  and 
Controls,  Heat  Transfer  and  Alternative 
Energy  Systems,  Computer  Integrated 
Construction,  Indoor  Air  Quality  and 
Ventilation. 


\ 
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The  Fire  Research  Grants  Program 
will  provide  hinding  for  innovative 
ideas  in  the  fire  research  area  generated 
by  the  proposal  writer,  who  chooses  the 
topic  and  approach,  consistent  with  the 
program  description  and  objectives  of 
this  notice. 
SUPPLEMENTARY  INFORMATION: 

Precision  Measurement  Grants  Program 

Dates:  Applicants  for  the  Precision 
Measurement  Grants  Program  must 
submit  an  abbreviated  proposal  for 
preliminary  screening.  Based  on  the 
merit  of  the  abbreviated  proposal, 
applicants  will  be  advised  whether  a 
full  proposal  should  be  submitted.  The 
abbreviated  proposals  must  be  received 
at  the  address  listed  below  no  later  than 
5  p.m.  eastern  standard  time  on  March 
24,  2003.  Proposals  received  after  this 
deadline  will  be  returned  with  no 
further  consideration.  Finalists  will  be 
selected  by  approximately  May  9,  2003, 
and  will  be  requested  to  submit  full 
proposals  to  NIST  by  close  of  business 
on  June  20,  2003.  NIST  expects  to  issue 
awards  on  or  before  September  30,  2003. 

Addresses:  For  the  Precision 
Measurement  Grants  Program, 
applicants  are  requested  to  direct 
technical  questions  and  submit  an 
abbreviated  proposal  (original  and  two 
signed  copies),  with  a  description  of 
their  proposed  work  of  no  more  than 
five  double  spaced  pages  to:  Dr.  Peter  J. 
Mohr,  Manager,  NIST  Precision 
Measiuement  Grants  Program,  National 
Institute  of  Standards  and  Technology, 
Bldg.  225.  Rm.  B161.  100  Bureau  Drive, 
Stop  8401.  Gaithersburg.  MD  20899- 
8401.  Tel:  (301)  975-3217.  E-mail: 
mohr@nist.gov.  Web  site:  http:// 
physics.nist.gov/pmg. 

Although  applicants  are  not  required 
to  submit  more  than  three  copies  of  the 
proposal,  the  normal  review  process  for 
the  Precision  Measurement  Grants 
Program  utilizes  10  copies.  Applicants 
are  encouraged  to  submit  sufficient 
proposal  copies  for  the  full  review 
process  if  they  wish  all  reviewers  to 
receive  color,  unusually  sized  (not  8.5" 
X  11*),  or  otherwise  unusual  materials 
submitted  as  part  of  the  proposal.  Only 
three  copies  of  the  Federally  required 
forms  are  needed. 

Authority:  The  authority  for  the  Precision 
Measurement  Grants  Program  is  as  follows: 
As  authorized  by  15  U.S.C.  272  (b)  and  (c). 
NIST  conducts  directly,  and  supports 
through  grants  and  coopterative  agreements,  a 
basic  and  applied  research  program  in  the 
general  area  of  fundamental  measurement 
and  the  determination  of  fundamental 
constants  of  nature. 

Program  Description  and  Objectives: 
The  program  description  and  objectives 
for  the  Precision  Measurement  Grants 


Program  are  as  follows:  as  part  of  its 
research  program,  since  1970  NIST  has 
awarded  Precision  Measurement  Grants 
primarily  to  universities  and  colleges  so 
that  faculty  may  conduct  significant, 
primarily  experimental  research  in  the 
field  of  fundamental  measurement  or 
the  determination  of  fundamental 
constants.  NIST  sponsors  these  grants 
and  cooperative  agreements  primarily  to 
encoiuage  basic,  measiu^ment-related 
research  in  universities  and  colleges  and 
other  research  laboratories  and  to  foster 
contacts  between  NIST  scientists  and 
those  faculty  members  of  academic 
institutions  and  other  researchers  who 
are  actively  engaged  in  such  work.  The 
Precision  Measurement  Grants  are  also 
intended  to  make  it  possible  for 
researchers  to  pursue  new.  fundamental 
measurement  ideas  for  which  other 
sources  of  support  may  be  difficult  to 
find.  There  is  some  latitude  in  research 
topics  that  will  be  considered  under  the 
Precision  Measurement  Grants  Program. 
The  key  requirement  is  that  the 
proposed  project  support  NIST's 
ongoing  work  in  the  field  of  basic 
measiuement  science,  which  includes: 

1 .  Experimental  and  theoretical 
studies  of  fundamental  physical 
phenomena  which  test  die  basic  laws  of 
physics  or  which  may  lead  to  new  or 
improved  fundamental  measurement 
methods  and  standards. 

2.  The  determination  of  important 
fundamental  physical  constants. 

Although  proposals  for  either 
experimental  or  theoretical  research  will 
be  considered,  the  former  will  be  given 
preference  because  of  the  more 
immediate  applicability  of  experimental 
work  to  metrology.  Proposals  bom 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view  of  the  comparative 
difficulty  researchers  have  in  obtaining 
funds  at  the  early  stages  of  their  careers. 

Typical  projects  which  have  been 
funded  through  the  NIST  Precision 
Measurement  Grants  Program  include: 

(1)  Precision  optical  spectroscopy  of 
positronium.  S.  Chu,  Stanford 
University. 

(2)  Spectroscopy  of  fi^mcium:  towards 
a  precise  parity  nonconservation 
measurement  in  a  laser  trap,  L.  A. 
Orozco,  State  University  of  New  York  at 
Stony  Brook. 

(3)  Measurement  of  Newton's  constant 
G  using  a  new  method,  J.H-  Gundlach, 
University  of  Washington. 

(4)  Measurement  of  the  polarization  of 
the  cosmic  microwave  background.  S.T. 
Staggs.  Princeton  University. 

(5)  Combining  the  quantum  Hall  and 
AC  Josephson  effects  for  electric  current 


metrology,  E.A.  Gwirm.  University  of 
California,  Santa  Barbara. 

(6)  A  test  of  CPT  symmetry  using  a 
new  K— 'He  self-compensating 
magnetometer.  M.V.  Romalis.  University 
of  Washington. 

Eligibility:  Eligible  applicants  are 
institutions  of  higher  education,  other 
non-profits,  commercial  organizations, 
international  organizations.  State,  local 
and  Indian  tribal  governments  and 
Federal  agencies  with  appropriate  legal 
authority. 

Award  Period  and  Funding 
Availability:  Applicants  should  propose 
multi-year  projects  for  up  to  three  years 
at  no  more  than  $50,000  per  year.  NIST 
anticipates  spending  $100,000  this  year 
for  two  new  grants  at  $50,000  each  for 
the  first  year  of  the  research  projects. 
NIST  may  award  all.  none  or  some  of 
these  new  awards.  Second  and  third 
year  funding  will  be  at  the  discretion  of 
NIST,  based  on  satisfactory 
performance,  continuing  relevance  to 
program  objectives,  and  the  availability 
of  funds. 

Proposal  Review  Process:  For  the 
Precision  Measurement  Grants  Program, 
to  simplify  the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

Applicants  will  initially  submit 
abbreviated  proposals,  containing  a 
description  of  the  proposed  project, 
including  sufficient  information  to 
address  the  evaluation  criteria,  with  a 
total  length  of  no  more  than  five  double 
spaced  pages,  to  the  mailing  address 
given  above  in  the  Addresses  section. 
These  proposals  will  be  screened  to 
determine  whether  they  address  the 
requirements  outlined  in  this  notice. 
Proposals  that  do  not  meet  those 
requirements  will  not  be  considered 
further.  Eight  independent,  objective 
individuals,  at  least  half  of  whom  are 
NIST  employees,  and  who  are 
knowledgeable  about  the  scientific  areas 
that  the  program  addresses  will  conduct 
a  technical  review  of  each  proposal, 
based  on  the  evaluation  criteria 
described  in  the  Evaluation  Criteria 
section  for  this  program.  The  proposals 
will  then  be  ranked  based  on  the 
average  of  the  reviewers'  rankings.  If 
non-Federal  reviewers  are  used,  the 
reviewers  may  discuss  the  proposals 
with  each  other,  but  ranks  will  be 
determined  on  an  individual  basis,  not 
as  a  consensus. 

The  Precision  Measurement  Grants 
Program  manager,  the  selecting  official, 
will  then  select  approximately  four  to 
eight  finalists.  In  selecting  finalists,  the 
selecting  official  will  take  into 
consideration  the  results  of  the 
reviewers'evaluations.  including  rank. 
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and  relevance  to  the  program  objectives 
described  above. 

Finalists  will  then  be  asked  to  submit 
full  proposals  containing  a  description 
of  the  proposed  project,  including 
sufficient  information  to  address  the 
evaluation  triteria,  with  a  length  of  no 
more  than  ten  (10)  double  spaced  pages 
in  addition  to  the  federally  mandated 
forms  and  certifications,  to  the  mailing 
address  given  above  in  the  ADDRESSES 
section.  The  same  independent 
reviewers  will  then  evaluate  the 
detailed  proposals  based  on  the  same 
evaluation  criteria,  and  the  proposals 
will  be  ranked  as  previously  described. 
In  selecting  proposals  that  will  be 
recommended  for  funding,  the  selecting 
official  will  take  into  consideration  the 
results  of  the  reviewers'  evaluations, 
including  rank,  and  relevance  to  the 
program  objectives  described  in  the 
Program  Description  and  Objectives 
section  for  this  program. 

The  final  approval  of  selected 
applications  and  award  of  grants  or 
cooperative  agreements  will  be  made  by 
the  NIST  Grants  Officer  based  on 
compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements, 
compliance  with  Federal  policies  that 
best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible. 

Applicants  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  and 
provide  supplemental  information 
required  by  the  agency  prior  to  award. 

The  decision  of  the  Grants  Officer  is 
final. 

Evaluation  Criteria:  The  evaluation 
criteria  to  be  used  in  evaluating  the 
abbreviated  application  proposals  and 
full  proposals  are: 

1.  The  importance  of  the  proposed 
research — Does  it  have  the  potential  of 
answering  some  currently  pressing 
question  or  of  opening  up  a  whole  new 
area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  NIST's  ongoing  worlc— Will 
it  support  one  of  NIST's  current  efforts 
to  develop  a  new  or  improved 
fundamental  measurement  method  or 
physical  standard,  test  the  basic  laws  of 
physics,  or  provide  an  improved  value 
for  a  fundamental  constant?  . 

3.  The  feasibility  of  the  research  and 
the  potential  impact  of  the  grant — Is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available  and 
that  the  funding  will  enable  work  that 
would  otherwise  not  be  done  with 
existing  or  potential  funding? 
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4.  The  qualificatioris  of  the 
applicant — Does  the  educational  and 
employment  background  and  the  quality 
of  the  research,  based  on  recent 
publications,  of  the  applicant  indicate 
that  there  is  a  high  probability  that  the 
proposed  research  will  be  carried  out 
successfully? 

Each  of  these  factors  is  given  equal 
weight  in  the  evaluation  process. 

Matching  Requirements:  The 
Precision  Measurement  Grants  Program 
does  not  require  any  matching  funds. 

Application  Kit  For  the  Precision 
Measurement  Grants  Program,  an 
application  kit,  containing  all  required 
application  forms  and  certifications  will 
be  provided  to  the  finalists  by  Ms. 
Bonnie  Whipp.  (301)  975-4750. 

EEEL,  MEL,  CSTL,  PL,  MSEL,  BFRL, 
and  ITL  SURF  Programs 

Dates:  All  SURF  Program  proposals 
must  be  received  no  later  than  the  close 
of  business  March  24,  2003. 

Addresses:  For  all  SURF  Programs, 
applicant  institutions  must  submit  one 
signed  original  and  two  copies  of  the 
proposal  to:  Attn.:  Ms.  Anita  Sweigert, 
Administrative  Coordinator,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Stop  8400, 
Gaithersburg,  MD  20899-8400.  Tel: 
(301)  975-4200.  E-mail: 
anita.sweigert@nist.gov.  Web  site: 
http://www.surf.nist.gov/surf2.htm. 

Technical  questions  for  the  programs 
should  be  directed  to  the  following 
contact  persons:  For  the  EEEL  SURF 
Program,  Dr.  David  Newell,  Tel:  (301) 
975-4228,  E-mail: 
david.newell@nist.gov;  for  the  MEL 
SURF  Program,  Ms.  Lisa  Jean  Fronczek, 
Tel:  (301)  975-6633.  E-mail: 
lfronczek@nist.gov;  for  the  CSTL  SURF 
Program.  Dr.  Albert  Lee.  Tel:  (301)  975- 
2857,  E-mail:  albert.lee@nist.gov  or 
Jeanice  Brown  Thomas,  Tel:  (301)  975- 
3120,  E-mail: 

jeanice.brownthomas@nist.gov;  for  the 
PL  SURF  Program.  Dr.  Marc  Desrosiers, 
Tel:  (301)  975-5639,  E-mail: 
marc.desrosiers@nist.gov;  for  the  MSEL 
SURF  Program,  Dr.  Terrell  A.  Vanderah, 
Tel:  (301)  975-5785,  E-mail: 
terrell.vanderah@nist.gov;  for  the  BFRL 
SURF  Program,  Dr.  Chris  White,  Tel: 
(301)  975-6016,  E-mail: 
cwhite@nist.gov,  or  Dr.  Chiara  Ferraris, 
Tel:  (301)  975-6711,  E-mail: 
chiara.ferraris@nist.gov;  and  for  the  ITL 
SURF  Program,  Dr.  Larry  Reeker,  Tel: 
(301)  975-5147.  E-mail: 
larry.reeker@nist.gov. 

Authority:  The  authority  for  the  SURF 
Programs  is  as  follows:  15  U.S.C.  278g-l 
authorizes  NIST  to  fund  financial  assistance 
awards  to  students  at  institutions  of  higher 
learning  within  the  United  States.  These 


students  must  show  promise  as  present  or 
future  contributors  to  the  missions  of  NIST. 
Cooperative  agreements  are  awarded  to 
assure  continued  growth  and  progress  of 
science  and  engineering  in  the  United  States, 
including  the  encouragement  of  women  and 
minority  students  to  continue  their 
professional  development. 

Program  Description  and  Objectives: 
The  objective  of  the  SURF  Programs  is 
to  build  a  mutually  beneficial 
relationship  between  the  student,  the 
institution  of  higher  learning,  and  NIST. 

The  program  description  for  the  SURF 
Programs  is  as  follows:  NIST  is  one  of 
the  nation's  premiere  research 
institutions  for  the  physical  and 
engineering  sciences  and.  as  the  lead 
Federal  agency  for  technology  transfer, 
it  provides  a  strong  interface  between 
government,  industry  and  academia. 
NIST  embodies  a  special  science 
culture,  developed  fi-om  a  large  and 
well-equipped  research  staff  that 
enthusiastically  blends  programs  that     ■■ 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  future  needs.  This  occurs  in 
few  odier  places  and  enables  the  EEEL, 
MEL,  CSTL.  PL,  MSEL,  BFRL,  and  ITL 
to  offer  unique  research  and  training 
opportimities  for  imdergraduates, 
providing  them  a  research-rich 
environment  and  exposure  to  state  of 
the  art  equipment. 

NIST's  EEEL  strives  to  be  the  world's 
best  source  of  fundamental  and 
industrial-reference  measurement 
methods  and  physical  standards  for 
electrotechnol6g)'.  To  be  a  world-class 
resoiux:e  for  semiconductor 
measurements,  data,  models,  and 
standards  focused  on  enhancing  U.S. 
technological  competitiveness  in  the 
world  market,  research  is  conducted  in 
semiconductor  materials,  processing, 
devices,  and  integrated  circuits  to 
provide,  through  both  experimental  and 
theoretical  work,  the  necessary  basis  for 
understanding  measurement-related 
requirements  in  semiconductor 
technology.  To  provide  the  world's  most 
technically  advanced  and 
fundamentally  soiuid  basis  for  all 
electrical  measurements  in  the  United 
States,  the  EEEL's  research  projects 
include  maintaining  and  disseminating 
the  national  electrical  standards, 
developing  the  measurement  methods 
and  services  needed  to  support 
electrical  materials,  components, 
instmments,  and  systems  used  for  the 
generation.  transmissicKi.  and 
application  of  conducted  electrical 
power,  and  related  activities  in  support 
of  the  electronics  industry  including 
research  on  video  technology  and 
electronic  product  data  exchange. 
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NIST's  MEL  conducts  theoretical  and 
ex{}erimental  research  in  length,  mass, 
force,  vibration,  acoustics,  and 
ultrasonics,  as  well  as  intelligent 
machines,  precision  control  of  machine 
tools,  and  information  technology  for 
the  integration  of  all  elements  of  a 
product's  life  cycle.  Much  of  this  . 
applied  research  is  devoted  to 
overcoming  barriers  to  the  next 
technological  revolution,  in  which 
manufacturing  facilities  are  spread 
across  the  globe.  MEL's  research  and 
development  leads  to  standards,  test 
methods  and  data  that  are  crucial  to 
industry's  success  in  exploiting 
advanced  manufacturing  technology. 
Critical  components  of  manufacturing  at 
any  level  are  measurement  and 
measurement-related  standards,  not  just 
of  products,  but  increasingly  of 
information  about  products  and 
processes.  Thus,  MEL  programs  enhance 
both  physical  and  information-based 
measurements  and  standards.  Research 
projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  intelligent  machine  control, 
characterizing  a  manufacturing  process 
or  improving  product  data  exchange  in 
manufacturing  and  related  industries 
such  as  healthcare,  to  the  accurate 
measurement  of  an  artifact's 
dimensions. 

NIST's  CSTL  strives  to  be  a  world- 
class  research  laboratory  that  is 
recognized  by  the  nation  as  the  primary 
source  for  the  chemical,  biochemical, 
and  chemical  engineering 
measurements,  data,  models,  and 
reference  standards  that  are  required  to 
enhance  U.S.  industrial  competitiveness 
in  the  world  market.  CSTL  is  the 
primary  reference  laboratory  for 
chemical  measurements,  entrusted  with 
developing,  maintaining,  advancing, 
and  enabling  the  chemical  measurement 
system  for  the  United  States  of  America, 
thereby  enhancing  industry's 
productivity  and  competitiveness, 
establishing  compsutibility  of 
measurements  to  facilitate  equity  of 
global  trade,  and  improving  public 
health,  safety,  and  environmental 
quality.  CSTL's  activities  include: 
Transportation,  Biomaterials, 
Biotechnology,  Chemical  and  Allied 
Products,  Energy  Systems, 
Environmental  'Technology  and 
Systems,  Health  and  Medical  Products 
and  Services,  Industrial  and  Analytical 
Instruments  and  Services.  Forensics, 
Microelectronics.  Food  and  Nutritional 
Products,  International  Measurement 
Standards,  Data  and  Informatics,  and 
emerging  Technologies 
(Nanotechnology,  Molecular 


Electronics,  Microfluidics, 
Combinatorial  Chemistry). 

Attending  to  the  long-term  needs  of 
many  U.S.  high-technology  industries, 
NIST's  PL  conducts  basic  research  in 
the  areas  of  quantum,  electron,  optical, 
atomic,  molecular,  and  radiation 
physics.  To  achieve  these  goals.  PL  staff 
develop  and  utilize  highly  specialized 
equipment,  such  as  polarized  electron 
microscopes,  scaiming  tuimeling 
microscopes,  lasers,  and  x-ray  and 
synchrotron  radiation  sources.  Research 
projects  can  be  theoretical  or 
experimental  and  will  range  in  focus 
from  computer  modeling  of 
fundamental  processes  through  trapping 
atoms  and  choreographing  molecular 
collisions,  to  standards  for  radiation 
therapy. 

NIST's  MSEL  conducts  basic  research 
in  the  electronic,  magnetic,  optical, 
superconducting,  mechanical,  thermal, 
chemical,  and  structural  properties  of 
metals,  ceramics,  polymers,  and 
composites.  Much  of  this  applied 
research  is  devoted  to  overcoming 
barriers  to  the  next  technological 
revolution,  in  which  individual  atoms 
and  molecules  will  serve  as  the 
fundamental  building  blocks  of  devices. 
Preparation  of  unique  materials  by 
atomic  level  tailoring  of  multi-layers, 
perfect  single  crystals,  and 
nanocomposites  are  just  some  of  the 
future  technologies  being  developed  and 
explored  in  NIST's  MSEL.  To  achieve 
these  goals,  staff  develop  and  utilize 
highly  specialized  equipment,  such  as 
high  resolution  electron  microscopes, 
atomic  force  microscopes,  neutron 
scattering  instruments,  x-ray  diffraction 
sources,  lasers,  magnetometers,  plasma 
furnaces,  melt  spinners,  molecular  beam 
epitaxy  systems,  and  thermal  spray 
systems.  Research  projects  can  be 
theoretical  or  experimental  and  will 
range  in  focus  from  the  structural, 
chemical,  and  morphological 
characterization  of  advanced  materials 
made  in  the  NIST  laboratories  to  the 
accurate  measurement  of  the  unique 
properties  possessed  by  these  special 
materials. 

NIST's  BFRL  provides  technical 
leadership  and  participates  in 
developing  the  measurement  and 
standards  infrastructxue  related  to 
materials  critical  to  U.S.  industry, 
academia,  government,  and  the  public. 
Building  and  Fire  Research  programs  at 
NIST  cover  a  full  range  of  materials 
issues  frtim  design  to  processing  to 
performance.  Separate  research 
initiatives  address  concrete,  coating, 
earthquake  resistance  of  structures,  fire 
science  and  engineering,  the  theory  and 
modeling  of  materials,  and  materials 
reliability.  Thrpugh  laboratory- 


organized  consortia  and  one-on-one 
collaborations,  BFRL's  scientists  and 
engineers  work  closely  with  industrial 
researchers,  manufacturers  of  high- 
technology  products,  and  the  major 
users  of  advanced  materials. 

NIST's  m.  responds  to  industry  and 
user  needs  for  objective,  neutral  tests  for 
information  technology.  These  are 
enabling  tools  that  help  companies 
produce  the  next  generation  of  products 
and  services,  and  that  help  industries 
and  individuals  use  these  complex 
products  and  services.  ITL  works  with 
industry,  research  and  govenmient 
organizations  to  develop  and 
demonstrate  tests,  test  methods, 
reference  data,  proof  of  concept 
implementations  and  other 
infrastructural  technologies.  Program 
activities  include:  high  performance 
computing  and  communications 
systems;  emerging  network 
technologies;  access  to,  exchange,  and 
retrieval  of  complex  information; 
computational  and  statistical  methods; 
.information  security;  and  testing  tools 
alnd  methods  to  improve  the  quality  of 
software. 

SURF  students  will  have  the 
opportunity  to  work  one-on-one  with 
our  nation's  top  scientists  and 
engineers.  It  is  anticipated  that 
successful  SURF  students  will  move 
from  a  position  of  reliance  on  guidance 
from  their  research  advisors  to  one  of 
research  independence  during  the 
twelve-week  period.  One  goal  of  this 
partnership  is  to  provide  opportunities 
for  our  nation's  next  generation  of 
scientists  and  engineers  to  engage  in 
world-class  scientific  research  at  NIST, 
especially  in  ground-breeiking  areas  of 
emerging  technologies.  This  carries  with 
it  the  hope  of  motivating  individuals  to 
pursue  a  Ph.D.  in  physics,  chemistry,     . 
materials  science,  engineering, 
mathematics,  or  computer  science,  and 
to  consider  research  careers.  The  SURF 
Programs  will  help  to  forge  partnerships 
with  NSF  and  with  post-secondary 
institutions  that  demonstrate  strong, 
hands-on  undergraduate  science 
curricula,  especially  those  with  a 
demonstrated  commitment  to  the 
education  of  women,  minorities,  and 
students  with  disabilities. 

Eligibility:  The  EEEL.  MEL.  CSTL,  PL, 
MSEL,  BFRL,  and  ITL.  SURF  Programs 
are  open  to  colleges  and  universities  in 
the  United  States  and  its  territories  with 
degree  granting  programs  in  materials 
science,  chemistry,  engineering, 
computer  science,  mathematics,  or 
physics.  Participating  students  must  be 
U.S.  citizens  or  permanent  U.S. 
residents. 

Fupding  Availability:  Funds  budgeted 
for  payment  to  students  under  these 
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programs  are  stipends,  not  salary.  The 
SURF  Programs  will  not  authorize  funds 
for  indirect  costs  or  fringe  benefits. 
For  the  EEEL  SURF  Program,  the 
NIST  EEEL  anticipates  rfeceiving 
funding  as  a  NSF  REU  Program  at  the 
level  of  $73,000  per  year.  It  is 
anticipated  that  the  funding  for  the 
EEEL  SURF  Program  will  provide  for 
the  costs  of  stipends,  travel  and  lodging, 
and  the  conference  attendance  for 
approximately  eleven  students. 

For  the  MEL  SURF  Program,  the  NIST 
MEL  anticipates  receiving  funding  as  a 
NSF  REU  Program  at  the  level  of 
$52,000  per  year.  For  the  CSTL  SURF 
Program,  the  NIST  CSTL  will  pursue 
funding  as  a  NSF  REU  Program  at  the 
level  of  $40,000  per  year  and  may 
contribute  additional  NIST  CSTL  funds 
to  support  additional  students.  For  the 
BFRL  SURF  Program,  the  NIST  BFRL 
anticipates  receiving  funding  as  a  NSF 
REU  Program  at  the  level  of  $50,000  per 
year.  For  the  ITL  SURF  Program,  the 
NIST  ITL  anticipates  receiving  funding 
as  a  NSF  REU  Program  at  the  level  of 
$50,000  per  year.  It  is  anticipated  that 
the  hmding  for  the  MEL,  CSTL,  BFRL 
and  ITL  SURF  Programs  will  provide  for 
the  costs  of  stipends,  travel  and  lodging, 
and  the  conference  attendance  of  eight 
students  for  each  program. 

For  the  PL  SURF  Program,  the  NIST 
PL  will  commit  approximately  $50,000 
to  support  these  cooperative 
agreements.  The  NIST  PL's  REU 
Program  is  anticipating  renewal  of 
funding  by  the  NSF  at  the  level  of 
$85,000  per  year.  The  anticipated  direct 
costs  for  stipends,  travel,  lodging,  and 
conference  attendance  for  22  students  is 
about  $135,000. 

For  the  MSEL  SURF  Program,  the 
NIST  MSEL  anticipates  receiving 
funding  as  a  NSF  REU  Program  at  the 
level  of  $70,000  per  year.  It  is 
anticipated  that  this  funding  will 
provide  for  the  costs  of  stipends,  travel 
and  lodging,  and  the  conference 
attendance  of  10  students. 

The  actual  niunber  of  awards  made 
imder  this  announcement  will  depend 
on  the  actual  costs.  For  all  SURF 
Programs  described  in  this  notice,  it  is 
expected  that  individual  awards  to 
institutions  will  range  from 
approximately  $3,000  to  $70,000.  NIST 
is  in  the  process  of  determining  whether 
NIST  will  contract  directly  wi  A 
apartment  complexes  for  student 
housing,  or  whether  funding  for  student 
housing  will  be  included  in  cooperative 
agreements  awarded  as  a  result  of  this 
notice.  Selected  applicants  will  be 
informed  prior  to  award  whether 
housing  will  be  provided  via  the 
cooperative  agreement  or  provided 
separately  by  NIST.    - 


Proposal  Review  Process:  All  SURF 
Program  proposals  are  submitted  to  the 
Administrative  Coordinator.  Each 
proposal  is  examined  for  completeness 
and  responsiveness.  Substantially 
incomplete  or  non-responsive  proposals 
will  not  be  considered  for  funding,  and 
the  applicant  will  be  notified.  The 
Program  will  retain  one  copy  of  each 
non-responsive  application  for  three 
years  for  record  keeping  piuposes.  The 
remaining  copies  will  be  destroyed. 
Proposals  should  include  the  following: 

(A)  Student  Information: 

(1)  Student  application  information 
cover  sheet; 

(2)  Academic  transcript  for  each 
student  nominated  for  participation 
(students  must  have  a  recommended 
G.P.A.  of  3.0  or  better,  out  of  a  possible 
4.0); 

(3)  A  personal  statement  from  each 
student  and  statement  of  commitment  to 
participate  in  the  2003  SURF  program, 
including  a  description  of  the  student's 
prioritized  research  interests; 

(4)  A  resume  for  each  student; 

(5)  Two  letters  of  recommendation  for 
each  student; 

(6)  Verification  of  U.S.  citizenship  or 
permanent  legal  resident  status  for  each 
student;  and 

(7)  Verification  of  health  coverage  for 
each  student. 

(B)  Information  About  the  Applicant 
Institution: 

(1)  Description  of  the  institution's 
education  and  research  programs;  and 

(2)  A  summary  list  of  the  student(s) 
being  nominated. 

Institution  proposals  will  be  separated 
into  student/institution  packets.  Each 
student/institution  packet  will  be 
comprised  of  the  required  application 
forms,  including  a  complete  copy  of  the' 
student  information  and  a  complete 
copy  of  the  Institution  information.  The 
student/institution  packets  will  be 
directed  to  the  SURF  Program 
designated  by  the  student  as  his/her  first 
choice.  Each  SURF  Program  will  have 
three  independent,  objective  NIST 
employees  who  are  knowledgeable  in 
the  scientific  areas  that  the  program 
addresses^  conduct  a  technical  review  of 
each  student/institution  packet  based  on 
the  Evaluation  Criteria  for  the  SURF 
Programs  described  in  this  notice.  Each 
technical  reviewer  will  recommend  that 
eaph  student/institution  packet  be 
placed  into  one  of  three  categories: 
Priority  funding:  fund  if  possible;  and 
do  not  fund.  Each  student/institution 
packet  will  then  be  placed  into  one  of 
the  three  categories  by  the  Program's 
Director,  who  will  take  into 
consideration  the  reviewers' 
recommendations,  the  relevance  of  the 
student's  coiu^e  of  study  to  the  program 


objectives  of  the  NIST  laboratory  in 
which  that  SURF  Program  resides  as  • 
described  in  the  Program  Description 
and  Objectives  section  of  this  notice,  the 
relevance  of  the  student's  statement  of 
commitment  to  the  goals  of  the  SURF 
Program,  and  the  availability  of  funding. 
Student/institution  packets  placed  in 
the  priority  funding  category  will  be 
selected  for  funding  in  that  SURF 
Program.  Student/institution  packets 
placed  in  the  do  not  fund  category  will 
not  be  considered  for  funding. 

Student/institution  packets  placed  in 
the  Fund  if  Possible  Category  wUl  be 
considered  for  funding  by  the  SURF 
Program  designated  by  the  student  as 
his/her  second  choice.  In  making 
selections  for  funding,  the  Director  of 
the  student's  second  choice  SURF 
Program  will  take  into  consideration  the 
recommendations  of  the  reviewers  who 
conducted  the  technical  reviews  for  the 
student's  first  choice  SURF  Program,  the 
program  objectives  of  the  NIST 
laboratory  in  which  the  student's 
second  choice  SURF  Program  resides  as 
described  in  the  Program  Description 
and  Objectives  section  of  this  notice,  the 
relevance  of  the  student's  statement  of 
commitment  to  the  goals  of  the  SURF 
Program,  and  the  availability  of  funding. 

Students  not  selected  for  ninding  by 
their  first  or  second  choice  SURF 
Program,  and  students  who  did  not 
designate  a  second  choice,  will  then  be 
considered  for  funding  irom  all  SURF 
Programs  that  still  have  slots  available. 
In  making  selections  for  funding,  the 
SURF  Program  Directors  will  take  into 
consideration  the  recommendations  of 
the  reviewers  who  conducted  the 
technical  reviews  for  the  student's  first 
choice  SURF  Program,  the  program 
objectives  of  the  NIST  laboratory  in 
which  their  SURF  Program  resides  as 
described  in  the  Program  Description 
and  Objectives  section  of  this  notice,  the 
relevance  to  the  goals  of  the  SURF 
Program,  and  the  availability  of  funding. 
Student/institution  packets  placed  in 
the  fund  if  possible  category',  but  not 
selected  through  the  process  described 
above,  will  not  be  funded. 

The  final  approval  of  selected 
applications  and  award  of  cooperative 
agreements  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance  ' 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  compliance  with  Federal 
policies  that  best  further  the  objectives 
of  the  Department  of  Commerce,  and 
whether  the  reconunended  appl^f^ants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
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the  agency  prior  to  award.  The  decision 
of  the  Grants  Officer  is  final. 

Evaluation  Criteria:  For  the  SURF 
Programs,  the  evaluation  criteria  are: 

Evaluation  of  student's  academic 
ability  and  commitment  to  program 
goals:  includes  evaluation  of  the 
following:  completed  course  work; 
expressed  research  interest; 
compatibility  of  the  expressed  research 
interest  with  SURF  Program  research 
areas;  research  skills;  grade  point 
average  in  courses  relevant  to  the  SURF 
Program;  career  goals;  honors  and 
activities. 

Evaluation  of  applicant  institution's 
commitment  to  program  goals:  includes 
evaluation  of  the  following:  the 
institution's  academic  department{s) 
relevant  to  the  discipline(s)  of  the 
student(s). 

Each  of  these  factors  is  given  equal 
weight  in  the  evaluation  process. 

Award  Period:  The  SURF  Programs 
are  anticipated  to  run  from  May  27 
through  August  15,  2003;  adjustments 
may  be  made  to  accommodate  specific 
academic  schedules  (e.g..  a  limited 
number  of  9-week  cooperative 
agreements). 

Matching  Requirements:  The  SURF 
Programs  do  not  require  any  matching 

funds. 

Application  Kit:  For  the  EEEL,  MEL. 
CSTL,  PL.  MSEL.  BFRL.  and  ITL  SURF 
Programs,  an  application  kit.  containing 
all  required  forms  and  certifications, 
may  be  obtained  by  contacting  Ms. 
Anita  Sweigert,  (301 )  975-4200; 
websites  for  each  program's  application 
kit  may  be  accessed  through  the 
following  Web  site:  http:// 
wv.'w. surf. nist.gov /surf 2. htm. 

Electronics  and  Electrical  Engineering 
Laboratory  (EEEL)  Grants  Program 

Dates:  The  Electronics  and  Electrical 
Engineering  Laborator>'  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30. 
2003.  Proposals  received  after  June  30. 
2003,  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds. 

Addresses:  For  the  Electronics  and 
Electrical  Engineering  Laboratory  Grants 
Program,  submit  one  signed  original  and 
two  copies  of  the  proposal  package  to: 
Electronics  and  Electrical  Engineering 
Laboratory.  Attn.:  Sheilda  Bryner. 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
•  8100.  Gaithersburg,  MD  20899-8100. 
Tel.:(301)  975-^220.  Fax:  (301)  975- 
4091. 

Authority:  As  authorized  by  15  U.S.C. 
272(b)  and  (c).  the  NIST  Electronics  and 
Electrical  Engineering  Laboratory  conducts  a 


basic  and  applied  research  program  directly 
and  through  grants  and  cooperative 
agreements  to  eligible  recipients. 

Program  Description  and  Objectives: 
The  Electronics  and  Electrical 
Engineering  Laboratory  Grants  Program 
solicits  fMToposals  in  support  of  the 
broad  program  objectives  identified 

below. 

The  Electronics  and  Electrical 
Engineering  Laboratory  Grants  Program 
supports  the  formal  mission  of  the 
Electronics  and  Electrical  Engineering 
Laboratory,  which  is  to  strengthen  the 
U.S.  economy  and  improve  the  quality 
of  life  by  providing  measurement 
science  and  technology,  and  by 
advancing  standards,  primarily  for  the 
electronics  and  electrical  industries. 

More  specifically,  the  Electronics  and 
Electrical  Engineering  Laboratory  Grants 
Program  solicits  proposals  to  support 
specific  programs  in  the  areas  of 
metrology  for  semiconductors 
(including  mainstream  silicon,  power 
devices,  and  compound 
semiconductors),  superconductors 
(including  cryoelectronics  and  bulk 
superconductors),  electronic 
instrumentation,  optoelectronics, 
magnetics  (including  bulk  magnetic 
materials  and  magnetic  data  storage), 
video  (including  flat-panel  displays), 
electronic  commerce  as  applied  to 
electronic  products  and  devices,  the 
transmission  and  distribution  of 
electrical  power,  national  electrical 
standards  (fundamental,  generally 
quantum-based  physical  standards),  and 
law  enforcement  (clothing, 
communication  systems,  emergency 
equipment,  investigative  aids,  protective 
equipment,  security  systems,  vehicles, 
speed-measuring  equipment,  weapons, 
and  analytical  techniques  and  standard 
reference  materials  used  by  the  public 
safety  community). 

For  details  on  these  various  activities, 
please  see  the  Electronics  and  Electrical 
Engineering  Laboratory  Web  site  at 
http://www.eeel.nist.gov.  Note  that 
documents  describing  the  current 
programs  for  the  five  participating 
technical  divisions  and  two  offices  are 
available  through  the  home  page. 
Technical  contacts  for  these  areas  are: 

Semiconductors 

Semiconductor  Electronics  Division — 
Division  Chief:  Dr.  David  G.  Seller;  (301) 
975-2054;  david.seiler@nist.gov. 

Office  of  Microelectronics  Programs— 
Director:  Dr.  Stephen  Knight;  (301)  975- 
4400;  stephen.knight@nist.gov. 

Superconductors  (Bulk);  Magnetics 

Magnetic  Technology  Division- 
Division  Chief:  Dr.  Alan  F.  Clark;  (303) 
497-5477;  ac/aric@6ouyder./iJst.gov. 


Supercondutors  (Cryoelectronics); 
National  Electrical  Standards 
(Josephson  Array  Development) 

Electromagnetic  Technology 
Division— Division  Chief:  Dr.  Richard  E. 
Harris;  (303)  497-3678; 
richard.harris@boulder.nist.gov. 

Electronic  Instrumentation;  Video; 
Electronic  Commerce;  National 
Electrical  Standards  (Other  Than 
Josephson  Array  Development) 

Electricity  Division — Division  Chief: 
Dr.  James  K.  Olthoff;  (301)  975-2400; 
james.olthoff@nist.gov. 

Optoelectronics 

Optoelectronics  Division;  Office  of 
Optoelectronics  Programs — Division 
Chief  and  Office  Director:  Dr.  Gordon 
W.  Day;  (303)  497-5432; 
gwday@boulder.nist.gov. 

Law  enforcement 

Office  of  Law  Enforcement 
Standards— Director:  Dr.  Kathleen 
Higgins;  (301)  975-2757; 
kathleen.higgins@nist.gov. 

Eligibility:  The  Electronics  and 
Electrical  Engineering  Laboratory  Grants 
Program  is  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Availability:  Over  the  past 
three  years,  the  Electronics  and 
Electrical  Engineering  laboratory  funded 
a  total  of  approximately  $1,500,000  in 
grants  and  cooperative  agreements.  The 
amount  available  each  year  fluctuates 
considerably  based  on  programmatic 
needs.  Individual  awards  are  expected 
to  range  between  $5,000  and  $150,000. 

Proposal  Review  Process:  For  the 
Electronics  and  Electrical  Engineering 
Laboratory  Grants  Program,  proposals 
will  be  distributed  to  the  appropriate 
Division  Chief  or  Office  Director  or 
designee  based  on  technical  area  by  one 
or  more  technical  professionals  familiar 
with  the  programs  of  the  Electronics  and 
Electrical  Engineering  Laboratory.  The 
proposals  will  be  reviewed  in  a  two-step 
process.  First,  at  least  three 
independent,  objective  individuals 
knowledgeable  about  the  particular 
scientific  area  described  in  the  Program 
Description  and  Objectives  section 
above  that  the  proposal  addresses  will 
conduct  a  technical  review  of  each 
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proposal,  based  on  the  evaluation 
criteria  described  below. 

Reviews  will  be  conducted  on  a 
quarterly  basis,  and  all  proposals 
received  during  the  quarter  will  be 
ranked  based  on  the  reviewers'  scores. 
Second,  the  Division  Chief  or  Office 
Director  will  make  application 
selections.  In  making  application 
selections,  the  Division  Chief  or  Office 
Director  will  take  into  consideration  the 
results  of  the  reviewers'  evaluations,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
particular  division  or  office  that  the 
proposal  addresses,  the  availability  of 
funding,  and  relevance  to  the  objectives 
of  the  Electronics  and  Electrical 
Engineering  Laboratory  Grants  Program, 
as  described  above.  The  final  approval 
of  selected  applications  and  award  of 
financial  assistance  will  be  made  by  the 
NIST  Grants  Officer  based  on 
compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements, 
compliance  with  Federal  policies  that 
best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible.  Applicants  may  be  asked 
to  modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final.  Applicants 
should  allow  up  to  90  days  processing 
time. 

Evaluation  Criteria:  For  the 
Electronics  and  Electrical  Engineering 
Laboratory  Grants  Program,  the 
evaluation  criteria  and  weights  to  be 
used  by  the  technical  reviewers  in 
evaluating  the  proposals  are  as  follows: 
Proposal  adcLresses  specific  program 
objectives  as  described  in  this  notice 
(25%); 

Proposal  provides  evidence  of 
applicant's  expertise  in  relevant 
technical  area  (20%); 

Proposal  offers  innovative  approach 
(20%); 

Proposal  provides  realistic  schedule 
with  defined  milestones  (20%); 

Proposal  provides  adequate  rationale 
for  budget  (15%). 

Award  Period:  For  the  Electronics  and 
Electrical  Engineering  Laboratory  Grants 
Program,  proposals  will  be  considered 
for  research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Continuation  of  an  award  to  increase 


funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Fimding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  Electronics  and  Electrical 
Engineering  Laboratory  Grants  Program, 
and  the  availability  of  funds.  The  midti- 
year  awards  must  have  scopes  of  work 
that  can  be  easily  separated  into  annual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
prospective  fimding  is  not  made 
available  to  the  applicant,  (i.e.,  the 
scopes  of  work  for  each  funding  period 
must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The 
Electronics  and  Electrical  Engineering 
Laboratory  Grants  Program  does  not 
require  any  matching  funds. 

Application  Kit:  Aji  application  kit, 
containing  all  required  application 
forms  and  certifications  is  available  on 
the  web  at  http://www.eeel.nist.gov/eeel 
ffxints/  or  by  contacting:  Sheilda  Bryner, 
(301) 975-2220, 
sheilda.bryner@nist.gov. 

Manufacturing  Engineering  Laboratory 
(MEL)  Grants  Program 

Dates:  The  MEL  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2003.  Proposals  received  after  June  30, 
2003,  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds.  Each  applicant 
must  submit  one  signed  original  and 
two  copies  of  each  proposal  along  with 
a  Grant  Application  (Standard  Form  424 
REV.  7/97  and  other  required  forms). 

Addresses:  For  the  MEL  Grants 
Program,  submit  one  signed  original  and 
two  copies  of  the  proposal,  clearly 
marked  to  identifythe  field  of  research, 
to:  Manufacturing  Engineering 
Laboratory,  Attn:  Mrs.  Barbara  Homer, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8200,  Building  220,  Room  B322, 
Gaithersburg,  Maryland  20899-8200. 
Tel:  (301)  975-4345.  E-mail: 
barbara.homei@nist.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272(b)  and  (c),  the  MEL  conducts  a  basic  and 
applied  research  program  directly  and 
through  grants  and  cooperative  agreements  to 
eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  most  be  in 
accordance  with  the  program  objectives 
listed  below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 


I.  Precision  Engineering  Division, 
821 — The  primafy  objective  is  to 
support  laboratory  programs  in  the  areas 
of  Engineering  Metrology,  Large-Scale 
Metrology,  Nanometer-Scale  Metrology, 
and  Siu-face  Metrology.  The  contact 
person  for  this  division  is:  Dr.  Dennis 
Swyt,  and  he  may  be  reached  at  (301 ) 
975-3463;  dermis. swyt®nist. gov. 

n.  Manufacturing  Metrology  Division, 
822 — The  primary  objective  is  to 
support  laboratory  programs  in 
Mechanical  Metrology;  Advanced 
Optics  Metrology;  Predictive  Process 
Engineering;  and  Smart  Machine  Tools. 
The  contact  person  for  this  division  is: 
Dr.  E.  Cla5rton  Teague,  and  he  may  be 
reached  at  (301)  975-6600; 
clayton.teague@nist.gov. 

III.  Intelligent  Systems  Division,  823 — 
The  primary  objective  is  to  support 
laboratory  programs  in  Intelligent  Open 
Architecture  Control  of  Manufacturihg 
Systems,  IntelUgent  Controls  of  Mobility 
Systems,  and  Intelligent  Systems.  The 
contact  person  for  this  division  is:  Mr. 
Albert  Wavering,  and  he  may  be  reached 
at  (301) 975-3418; 
albert.wavering@nist.gov. 

W.  Manufacturing  Systems 
Integration  Division,  826 — The  primary 
objective  is  to  pursue  semantics-  and 
ontology-based  systems  integration 
technology  and  standards  through 
support  of  laboratory  programs  in 
Manufacturing  Enterprise  Integration; 
Manufacturing  Simulation  and 
Visualization;  Integrated  Simulations  for 
Homeland  Defense  and  Emergency 
Response;  Product  Engineering; 
Healthcare  Informatics;  and  Meso- 
Micro-Nano-Manufacturing.  The  contact 
person  for  this  division  is:  Dr.  Steven  R. 
Ray,  and  he  may  be  reached  at  (301) 
975-3508;  steven.ray@nist.gov. 

Eligibility:  The  MEL  Grants  Program  is 
be  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jiu"isdiction  of  foreign  govenunents;  and 
international  organizations. 

Funding  Availability:  In  fiscal  year 
2003,  the  MEL  Grants  Program 
anticipates  funding  of  approximately 
$750,000,  including  new  awards  and 
continuing  projects.  Individual  awards 
are  expected  to  range  fttim 
approxintately  $25,000  to  $300,000. 

Proposal  Review  Process:  Responsive 
proposals  will  be  reviewed  in  a  two-step 
process.  First,  at  least  three 
independent,  objective  individuals 
knowledgeable  about  the  particular 
scientific  area  described  in  the  section 
above  that  the  proposal  addresses  will 
conduct  a  technical  review  of  proposals. 
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based  on  the  evaluation  criteria 
described  below.  Reviews  will  be 
conducted  no  less  than  once  per  quarter, 
and  all  proposals  since  the  last  review 
session  will  be  ranked  based  on  the 
reviewers'  scores.  If  non-Federal 
reviewers  are  used,  the  reviewers  may 
discuss  the  proposals  with  each  other, 
but  ranks  will  be  determined  on  an 
individual  basis,  not  as  a  consensus. 
Second,  the  Division  Chief  or 
Laboratory  Director  will  make 
application  selections. 

In  making  application  selections,  the 
Division  Chief  or  Laboratory  Director 
will  take  into  consideration  the  results 
of  the  reviewers'  evaluations,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
particular  division  that  the  proposal 
addressee,  the  availability  of  funds,  and 
relevance  to  the  objectives  of  the  MEL 
Grants  Program.  These  objectives  are 
described  above  in  the  Program 
Objectives.  The  final  approval  of 
selected  applications  and  award  of 
financial  assistance  will  be  made  by  the 
MIST  Grants  Officer  based  on 
compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements, 
compliance  with  Federal  policies  that 
best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible.  Applicants  may  be  asked 
to  modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final. 

Evaluation  Criteria:  For  the  MEL 
Grants  Program,  the  evaluation  criteria 
the  technical  reviewers  will  use  in 
evaluating  the  proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  manufacturing  engineering  and 
metrology  research. 

3.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

4.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 


Each  of  these  factors  will  be  given 
equal  weidit  in  the  evaluation  process. 

Award  Period:  For  the  MEL  Grants 
Program,  proposals  will  be  considered 
for  research  projects  fit)m  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  MEL  program,  and  the  availability  of 
funds.  The  multi-year  awards  must  have 
scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant, 
(i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  MEL 
Grants  Program  does  not  require  any 
matching  funds. 

Application  Kit:  An  application  kit, 
containing  all  required  application 
forms  and  certifications  is  available  by 
electronic  mail  to:  Mrs.  Barbara  Homer, 
barbara.homer@nist.gov.  Alternatively, 
Mrs.  Homer  can  be  contacted  at  (301) 
975-4345. 

Chemical  Science  and  Technology 
Laboratory  Grants  Program 

Dates:  The  Chemical  Science  and 
Technology  Laboratory  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2003.  Proposals  received  after  June  30, 
2003,  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds. 

Addresses:  For  the  Chemical  Science 
and  Technology  Laboratory  Grant 
Program  applicants  are  requested  to 
submit  one  signed  original  and  two 
copies  of  the  proposal  clearly  marked  to 
identify  the  field  of  research  to:  Attn: 
Dr.  William  F.  Koch,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Stop  8300,  Gaithersburg, 
MD  20899-8300.  Tel  (301)  975-8301.  E- 
Mail:  william.kocb@nist.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272  (b)  and  (c),  the  Chemical  Science  and 
Technology  Laboratory  conducts  a  basic  and 
applied  research  program  directly  and 
through  grants  and  cooperative  agreements  to 
eligible  recipients. 


Program  Description  and  Objectives: 
All  proposals  submitted  to  the  Chemical 
Science  and  Technology  Laboratory 
Grants  Program  must  be  in  accordance 
with  the  program  objectives  and 
programs  listed  below.  Proposals 
submitted  to  the  CSTL  Grants  Program 
must  address  a  specific  measiuement 
issue  relevant  to  one  of  the  stated  CSTL 
Programs,  and  must  be  directed  to  a 
specific  Division.  The  appropriate 
Division  Chief  for  each  field  of  research 
may  be  contacted  for  clarification  of  the 
program  objectives.  Additional 
infonnation  about  the  Divisions  and 
CSTL  Programs  may  be  obtained  at  the 
following  Web  site:  http:// 
www.cstl.nist.gov/. 

CSTL  is  the  United  States'  primary 
reference  laboratory  for  chemical 
measurements,  entrusted  with 
developing,  maintaining,  advancing, 
and  enabling  the  Nation's  chemical 
measiuement  system,  thereby  enhancing 
industry's  productivity  and 
competitiveness,  establishing 
comparability  of  measurements  to 
facilitate  equity  of  global  trade,  and 
improving  public  health,  safety,  and 
environmental  quality.  CSTL  focuses  its 
activities  in  measurement  science 
research  on  reference  methods, 
reference  materials  and  reference  data, 
and  directs  these  efforts  in  support  of 
the  following  specific  Program  areas 
aligned  with  industrial  segments  and 
National  priorities: 

1 .  Automotive  and  Aerospace; 

2.  Biomaterials; 

3.  Pharmaceuticals  and 
Biomanufacturing; 

4.  Chemical  and  Allied  Products; 

5.  Energy  Systems; 

6.  Environmental  Technologies  and 
Services; 

7.  Food  and  Nutritional  Products; 

8.  Forensics  and  Homeland  Secmity; 

9.  Health  and  Medical  Products  ana 
Services; 

10.  Industrial  and  Analytical 
Instruments  and  Services; 

11.  Microelectronics. 

'  These  Programs  are  structured  to 
support  CSIX's  three  objectives: 

•  Provide  the  national  traceability 
and  international  comparability 
structure  for  measurements  in 
chemistry,  chemical  engineering,  and 
biotechnology. 

•  Assure  that  U.S.  industry  has  access 
to  accurate  and  reliable  data  and 
predictive  models  to  determine  the 
chemical  and  physical  properties  of 
materials  and  processes. 

•  Anticipate  and  address  next- 
generation  measiuement  needs  of  the 
Nation.  CSTL  conducts  its  research  and 
is  organized  along  disciplinary  lines: 

Biotechnology  Division:  DNA 
chemistry,  sequencing;  Protein 
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structture,  properties,  and  oradeling; 
Biomaterials;  Biocatalysis  and 
bioprocessing  measurements.  The 
contact  person  for  this  division  is:  Dr. 
Vincent  L.  Vilker,  and  he  may  be 
reached  at  (301)  975-2629. 

Process  Measurements  Division: 
Research,  calibration  services  and 
provision  of  primary  standards  for 
temperattue,  pressure,  vacuum, 
humidity,  fluid  flow,  air  speed,  liquid 
density  and  volume,  and  gaseous  leak- 
rate  measiuements;  Sensor  research. 
The  contact  person  for  this  division  is: 
Dr.  James  R.  Whetstone,  and  he  may  be 
reached  at  (301)  975-2609. 

Surface  and  Microanalysis  Science 
Division:  Nanoscale  chemical 
characterization;  Particle 
characterization  and  standards; 
Electronic  and  advanced  materials 
characterization;  Surface  and  interface 
chemistry;  Advanced  isotope  metrology. 
The  contact  person  for  this  division  is: 
Dr.  Richard  R.  Cavanagh,  and  he  may  be 
reached  at  (301)  975-2368. 

Physical  and  Chemical  Properties 
Division:  Basic  reference  data;  Data  for 
process  and  product  design;  Properties 
of  energy-related  fluids;  Fundamental     . 
studies  of  fluids;  Cryogenic 
technologies;  Computational  chemistry. 
The  contact  person  for  this  division  is: 
Dr.  Mickey  Hajmes,  and  he  may  be 
reached  at  (303)  497-3247. 

Analytical  Chemistry  Division: 
Chemical  measiuements  research  and 
services  in:  Analytical  sensing 
technologies;  Classical  analytical 
methods;  Gas  metrology;  Laboratory 
automation  technology;  Nuclear 
analytical  methods;  (>ganic  analjrtical 
methods;  and  Spectrochemical 
measiuement  methods.  The  contact 
person  for  this  division  is:  Dr.  Willie  E. 
May,  and  be  may  be  reached  at  (301) 
975-3108. 

Eligibility:  The  Chemical  Science  and 
Technology  Laboratory  Grants  Program 
is  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  imder  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Availability:  In  fiscal  year 
2003,  the  Chemical  Science  and 
Technology  Laboratory  anticipates 
funding  of  approximately  $1,000,000. 
Individual  awards  are  expected  to  range 
from  approximately  $5,000  to  $100,000. 

No  funds  have  been  set  aside 
specifically  for  support  of  the  CSTL 
Grants  Program.  The  availability  of 
funds  depends  upon  actual 
authorization  of  funds  and  other  costs 
expected  to  be  inciured  by  individual 


divisions  writhin  the  laboratory.  Where 
funds  are  identified  as  available  for 
grants,  those  funds  will  be  awarded  to 
highly  ranked  proposals  as  determined 
by  the  process  described  in  this  notice. 

Proposal  Review  Process:  For  the 
Chemical  Science  and  Technology 
Laboratory  Grants  Program,  proposals 
wall  be  reviewed  in  a  three-step  process. 
First,  the  Deputy  Director  of  CSTL,  or 
appropriate  CSTL  Division  Chief,  will 
determine  the  compatibility  of  the 
applicant's  proposal  with  CSTL  Program 
Areas,  the  alignment  of  the 
measurement  issue  that  the  proposal 
addresses  with  division  activities,  and 
the  relevance  to  the  objectives  of  the 
Chemical  Science  and  Technology 
Laboratory  Grants  Program.  These 
objectives  are  described  in  the  "Program 
Objectives"  section.  If  it  is  determined 
that  the  proposal  is  incomplete  or  non- 
responsive  to  the  scope  of  the  stated 
objectives,  the  proposal  will  not  be 
reviewed  for  technical  merit.  If  it  is 
determined  that  all  funds  available  for 
the  CSTL  Grants  Program  for  the  given 
year  have  been  exhausted,  the  proposal 
will  not  be  reviewed  for  technical  merit. 
If  a  proposal  is  determined  to  be 
incomplete  or  non-responsive,  or  if  it  is 
determined  that  all  available  fimds  have 
been  exhausted,  the  CSTL  Grants 
Program  will  retain  one  copy  of  the 
proposal  for  three  years  for  record 
keeping  purposes.  The  remaining  copies 
will  be  destroyed. 

Second,  at  least  three  independent, 
objective  individuals  knowledgeable 
about  the  particular  measurement 
science  area  described  in  the  section 
above  that  the  proposal  addresses  will 
conduct  a  technical  review  of  each 
proposal,  based  on  the  evaluaUcfti 
criteria  described  below.  Reviews  will 
be  conducted  on  a  quarterly  basis,  and 
all  responsive,  complete  proposals 
received  and  reviewed  since  the  last 
quarter  will  be  ranked  based  on  the 
reviewers'  scores.  If  non-Federal 
reviewers  are  used,  the  reviewers  may 
discuss  the  proposals  with  each  other, 
but  ranks  will  be  determined  on  an 
individual  basis,  not  as  a  consensus. 

Third,  the  Division  Chief  will  make 
application  ^elections,  taking  into 
consideration  the  results  of  the 
reviewers'  evaluations,  the  availability 
of  funds,  and  the  relevance  of  the 
proposal  to  the  programmatic  priorities 
of  the  Division  described  in  the  Program 
Description  and  Objectives  section 
above. 

The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 


with  applicable  legal  and  regulatory 
requirements,  compliance  with  Federal 
policies  that  best  further  the  objectives 
of  the  Department  of  Commerce,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  decisions 
of  the  Grants  Officer  are  final. 

Evaluation  Criteria:  For  the  Chemical 
Science  and  Technology  Laboratory 
Grants  Program,  the  evaluation  criteria 
the  technicalj^viewers  will  use  in 
evaluating  the  proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary, 
facilities  and  overall  support  to 
accomplish  project  objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  measurement  science,  especially 
as  it  pertains  to  reference  methods, 
reference  materials  and  reference  data  in 
Chemical  Science  and  Technology. 

Each  of  these  factors  will  be  given 
equal  wei^t  in  the  evaluation  process. 

Avmrd  Period:  For  the  Chemical  ^ 

Science  and  Technology  Laboratory 
Grant  Program,  proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  award  is  approved,  funding 
will  generally  be  provided  for  only  the 
first  year  of  the  program.  If  an 
application  is  selected  for  funding,  NIST 
has  no  obligation  to  provide  any 
additional  funding  in  connection  with 
that  award.  Continuation  of  an  award  to 
increase  funding  or  extend  th6  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Fimding  for  each  subsequent  year 
of  a  inulti-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  Chemical  Science  and  Technology 
Laboratory  program,  and  the  availability 
of  funds.  The  multi-year  awards  must 
have  scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  die  applicant, 
{i.e.  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 


8220 


Federal  Register /Vol.  68,  No.  34 /Thursday,  February  20,  2003 /Notices 


meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The 
Chemical  Science  and  Technology 
Laboratory  Grants  Program  does  not 
require  any  matching  funds. 

Contact:  For  information  on  the 
Chemical  Science  and  Technology 
Laboratory  Grants  Program,  please 
contact  Dr.  William  Koch,  (301)  975- 
8301. 

Application  Kit:  For  the  CSTL  Grants 
Program,  an  apphcation  kit,  containing 
all  required  application  forms  and 
certifications  is  available  by  contacting 
Mr.  Neil  Alderoty.  (301)  975-8303. 

Phjrsics  Laboratory  Grants  Program 

Dates:  The  Physics  Laboratory  Grants 
Program  proposals  must  be  received  no 
later  than  the  close  of  bxisiness 
September  30,  2003.  Proposals  received 
after  June  30,  2003,  will  continue  to  be 
processed  and  considered  for  funding 
but  may  be  funded  in  the  next  fiscal 
year,  subject  to  the  availability  of  funds. 

Addresses:  For  the  Physics  Laboratory 
Grant  Program  appUcants  are  requested 
to  submit  one  signed  original  and  two 
copies  of  the  proposal  clearly  marked  to 
identify  the  field  of  research  to:  Attn. 
Ms.  Anita  Sweigert,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Stop  8400,  Gaithersburg,  MD 
20899-8400.  Tel  (301)  975-4200.  E- 
Mail:  anita.sweigert@nist.gov. 

Authority:  As  authorized  under  15  U.S.C. 
272  (b)  and  (c),  the  Physics  Laboratory 
conducts  a  basic  and  applied  research 
program  directly  and  through  grants  and 
cooperative  agreements  to  eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  to  the  Physics 
Laboratory  Grants  Program  must  be  in 
accordance  with  the  program  objectives 
listed  below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

I.  Electron  and  Optical  Physics 
Division,  841 — The  objective  is  to 
supplement  division  activities  in 
characterization  of  nanometer-scale 
electronic  and  magnetic  structures, 
characterization  of  EUV  optical 
components  to  support  semiconductor 
lithography  and  ultraviolet  radiometric 
metrology,  and  to  support  ongoing 
activities  in  Bose-Einstein  condensation 
and  quantum  information.  The  contact 
person  for  this  division  is:  Dr.  Charles 
W.  Clark  and  he  may  be  reached  at  (301) 
975-3709. 

n.  Atomic  Physics  Division,  842 — The 
primary  objective  is  to  support  division 
programs  aimed  at  determining  basic 
atomic  properties  and  developing  new 
metrology  techniques  in  atomic 


spectroscopy,  quantum  processes, 
plasma  radiation,  laser  cooling  and 
trapping,  and  quantum  metrology.  The 
contact  person  for  this  division  is:  Dr. 
Wolfgang  L.  Wiese  and  he  may  be 
reached  at  (301)  975-3200. 

III.  Optical  Technology  Division, 
844 — The  primary  objective  is  to 
develop,  improve  and  maintain  national 
standards  for  radiation  thermometry, 
spectroradiometry,  photometry,  and 
spectrophotometry  as  well  as  conduct 
basic  theoretical  and  experimental 
research  on  the  photophysical  and 
photochemical  properties  of  materials, 
in  radiometric  and  spectroscopic 
techniques  and  instrumentation,  and  in 
the  application  of  optical  technologies. 
The  contact  person  for  this  division  is: 
Dr.  Albert  C.  Parr  and  he  may  be 
reached  at  (301)  975-2316. 

rv.  Ionizing  Radiation  Division.  846 — 
The  primary  objective  is  to  provide 
primary  standards,  measurement 
methods,  and  technology  to  support  the 
Division's  work  in  meeting  national 
needs  in  radiation  interactions  and 
dosimetry,  neutron  interactions  and 
dosimetry,  and  radioactivity  including 
both  theoretical/experimental  and 
applied  research  programs  in  Homeland 
Seciuity  and  Health  Care.  The  contact 
person  for  this  division  is:  Dr.  Bert  M. 
Coursey  and  he  may  be  reached  at  (301) 
975-5584. 

V.  Time  and  Frequency  Division, 
847 — The  primary  objective  is  to 
supplement  division  basic  and  applied 
research  programs  in  the  areas  of  phase 
noise  measurements,  network 
synchronization,  ion  storage,  atomic 
standards  and  optical  frequency 
measiuements  in  support  of  future 
standards,  dissemination  services,  and 
measurement  methods.  The  contact 
person  for  this  division  is:  Dr.  Donald  B. 
Sullivan  and  he  may  be  reached  at  (303) 
497-3772. 

Eligibility:  The  Physics  Laboratory 
Grants  Program  is  open  to  institutions  of 
higher  education;  hospitals;  non-profit 
organizations:  commercial 
organizations;  state,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Availability:  In  fiscal  year 
2003,  the  Physics  Laboratory  anticipates 
fimding  of  approximately  $2,000,000, 
including  new  awards  and  continuing 
projects.  Funding  availability  will  be 
apportioned  by  quarter.  Individual 
awards  are  expected  to  range  from 
approximately  $5,000  to  $300,000. 

Proposal  Review  Process:  For  the 
Physics  Laboratory  Grants  Program, 
responsive  proposals  will  be  considered 
as  follows:  first,  at  least  three 


independent,  objective  individuals 
knowledgeable  about  the  particular 
scientific  area  described  in  the  section 
above  that  the  proposal  addresses  will 
conduct  a  technical  review  of  each 
proposal,  based  on  the  evaluation 
criteria  described  below.  Reviews  will 
be  conducted  on  a  monthly  basis,  and 
all  proposals  received  during  the  month 
will  be  ranked  based  on  the  reviewers' 
scores.  If  non-Federal  reviewers  are 
used,  reviewers  may  discuss  the 
proposals  with  each  other,  but  scores 
will  be  determined  on  an  individual 
basis,  not  as  a  consensus. 

Next,  the  Division  Chief  will  make 
final  application  selections,  taking  into 
consideration  the  results  of  the 
reviewers'  evaluations,  including  rank; 
the  compilation  of  a  slate  that,  when 
taken  as  a  whole,  is  likely  to  best  further 
the  program  goals  described  above;  and 
the  availability  of  funds. 

The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  compliance  with  Federal 
policies  that  best  further  the  objectives 
of  the  Department  of  Commerce,  and 
whether  the  recommended  applicants 
appear  to  be  responsible. 

Applicants  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  and 
provide  supplemental  information 
required  by  the  agency  prior  to  award. 

The  decisions  of  the  Grants  Officer  are 
final. 

Evaluation  Criteria:  For  the  Physics 
Laboratory  Grants  Program,  the 
evaluation  criteria  the  technical 
reviewers  will  use  in  evaluating  the 
proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NIST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  physics. 

Each  of  these  factors  will  be  given 
equal  weight  in  the  evaluation  process. 
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Award  Period:  For  the  Physics 
Laboratory  Grant  Program,  proposals 
will  be  considered  for  research  projects 
from  one  to  three  years.  When  a 
proposal  for  a  multi-year  project  is 
approved,  funding  will  generally  be 
provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding,  NIST  has  no  obligation  to 
provide  any  additional  fimding  in 
connection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Fimding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  Physics  Laboratory  program,  and  the 
availability  of  funds.  The  multi-year 
awards  must  have  scopes  of  work  that 
can  be  easily  separated  into  annual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
prospective  funding  is  not  made 
available  to  the  applicant,  i.e.,  the 
scopes  of  work  for  each  funding  period 
must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  Physics 
Laboratory  Grants  Program  does  not 
require  any  matching  funds. 

Application  Kit:  For  the  Physics 
Laboratory  Grants  Program,  an 
application  kit,  containing  all  required 
application  forms  and  certifications  is 
available  by  contacting  Ms.  Anita  . 
Sweigert,  (301)  975-^201. 

MSEL  Grants  Program 

Dates:  The  MSEL  Grants  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2003.  Proposals  received  after  June  30, 
2003,  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds.  Each  applicant 
must  submit  one  signed  original  and 
two  copies  of  each  proposal  along  with 
a  Grant  Application,  (Standard  Form 
424  REV.  7/97  and  other  required 
forms). 

Addresses:  For  the  MSEL  Grants 
Program,  submit  one  signed  original  and 
two  copies  of  the  proposal,  clearly 
marked  to  identify  the  field  of  research, 
to:  Materials  Science  and  Engineering 
Laboratory,  Attn.:  Ms.  Marlene  Taylor, 
National  institute  of  Standards  and 
Technology,  100  BureauDrive,  Stop 
8501,  Building  223,  Room  A305, 
Gaithersburg.  Maryland  20899-8501. 
Tel:  (301)  975-5653.  E-mail: 
marlene.  taylor@nist.gov. 

Authority:  The  authority  for  the  MSEL 
Grants  Program  is  as  follows:  as  authorized 
under  15  U.S.C.  272  (b)  and  (c),  the  MSEL 


conducts  a  basic  and  applied  research 
program  directly  and  through  grants  and 
cooperative  agreements  to  eligible  recipients. 

Program  Description  and  Objectives: 
All  proposals  submitted  to  the  MSEL 
Grants  Program  must  be  in  accordance 
with  the  program  objectives  listed 
below.  The  appropriate  Program 
Manager  for  each  field  of  research  may 
be  contacted  for  clarification  of  the 
program  objectives. 

I.  Laboratory  Office,  850— The 
primary  objective  is  to  supplement 
Materials  Science  and  Engineering 
Laboratory  activities  of  importance  to 
materials  science  generally,  including 
portions  of  Federal  research  and 
development  programs  performed  in 
concert  with  other  Federal  agencies;  and 
theoretical  and  computational  materials 
science.  The  contact  person  for  the 
Laboratory  Office  is:  Dr.  Stephen  W. 
Freiman  and  he  may  be  reached  at  (301) 
975-5658  or  by  e-mail  at 
Stephen  .freiman@nist.gov. 

n.  Ceramics  Division,  852 — The 
primary  objective  is  to  supplement 
division  activities  in  the  area  of 
combinatorial  tools,  nanotribology, 
nano-  and  micro-electronic  materials, 
dielectric  ceramics,  interfacial 
chemistry,  and  microstructural  analysis. 
The  contact  person  for  this  division  is: 
Dr.  Ronald  Munro  and  he  may  be 
reached  at  (301)  975-6127  or  by  e-mail 
at  ronald.munro@nist.gov. 

in.  Materials  Reliability  Division, 
853 — The  primary  objective  is  to 
supplement  division  activities  in  the 
area  of  micro-  and  nano-scale  property 
measurement.  The  contact  person  for 
this  division  is:  Dr.  Thomas  Siewert  and 
he  may  be  reached  at  (303)  497-3523  or 
by  e-mail  at  siewert@boulder.nist.gov. 

IV.  Polymers  Division,  854— The 
primary  objective  is  to  support  division 
programs  in  electronics  materials, 
biomaterials,  combinatorial  methods, 
nano-structured  materials  and 
processing  characterization  through 
participation  in  research  on  metrology, 
synthesis,  processing  and 
characterization  of  structure, 
mechanical,  thermal  and  electrical 
properties.  The  contact  person  for  this 
division  is:  Dr.  Bruno  Fanconi  and  he 
may  be  reached  at  (301)  975-6769  or  by 
e-mail  at  bruno.fanconi@nist.gov. 

V.  Metallurgy  Division,  855— The 
primary  objective  is  to  develop 
techniques  to  predict,  measure  and 
control  transformations,  phases, 
microstructure  and  kinetic  processes  as 
well  as  mechanical,  physical  and 
chemical  properties  in  metals  and  their 
alloys.  The  contact  person  for  this 
division  is:  Dr.  Frank  W.  Gayle  and  he 
may  be  reached  at  (301)  975-6161  or  by 
e-mail  at  frank.gdyle@nist.gov. 


VI.  NIST  Center  for  Neutron  Research, 
856 — The  primary  objective  is  to 
develop  high  resolution  cold  and 
thermal  neutron  scattering  research 
approaches  and  related  physics, 
chemistry,  macromolecular  and 
materials  applications.  Awards  to 
universities  for  participation  by 
university  students  in  the  NIST/NSF 
Center  for  High  Resolution  Scattering 
are  also  funded  under  this  program.  The 
contact  person  for  this  division  is:  Dr. 
John  J.  Rush  and  he  may  be  reached  at 
(301)  975-6231  or  by  e-mail  at 
john.rush@nist.gov. 

Eligibility:  The  MSEL  Grants  Program 
is  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Avauability:  In  fiscal  year 
2003,  the  MSEL  Grants  Program 
anticipates  funding  of  approximately 
$6,000,000,  including  new  awards  and 
continuing  projects.  Most  grants  and 
cooperative  agreements  are  expected  to 
be  in  the  $25,000  to  $100,000  per  year 
range. 

Proposal  Review  Process:  For  the 
MSEL  Grants  Program  proposals  will  be 
reviewed  in  a  two-step  process.  First,  at 
least  three  independent,  objective 
individuals  knowledgeable  about  the 
particular  scientific  area  described  in 
the  section  above  that  the  proposal 
addresses  will  conduct  a  technical 
review  of  proposals,  as  they  are  received 
on  a  rolhng  basis,  based  on  the 
evaluation  criteria.  If  non-Federal 
reviewers  are  used,  the  reviewers  may 
discuss  the  proposals  with  each  other, 
but  ranks  will  be  determined  on  an 
individual  basis,  not  as  a  consensus. 
Second,  the  Division  Chief  or  Center 
Director  vdll  make  application 
selections.  In  making  application 
selections,  the  Division  Chief  or  Center 
Director  will  take  into  consideration  the 
results  of  the  reviewers'  evaluations,  the 
compatibility  of  the  applicant's  proposal 
with  the  program  objectives  of  the 
particular  division  or  center  that  the 
proposal  addresses,  the  availability  of 
funds,  and  relevance  to  the  objectives  of 
the  MSEL  Grants  Program.  These 
objectives  are  described  above  in  the 
"Program  Objectives"  section.  The  final 
approval  of  selected  applications  and 
award  of  financial  assistance  will  be 
made  by  the  NIST  Grants  Officer  based 
on  compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal  ■ 
and  regulatory  requirements, 
compliance  with  Federal  policies  that 
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best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible.  Applicants  may  be  asked 
to  modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  decision  of  the 
Grants  Officer  is  final. 

Evaluation  Criteria:  For  the  MSEL 
Grants  Program,  the  evaluation  criteria 
the  technical  reviewers  will  use  in 
evaluating  the  proposals  are  as  follows: 

1.  Rationality.  Reviewers  will 
consider  the  coherence  of  the 
applicant's  approach  and  the  extent  to 
which  the  proposal  effectively  addresses 
scientific  and  technical  issues. 

2.  Qualifications  of  Technical 
Personnel.  Reviewers  will  consider  the 
professional  accomplishments,  skills, 
and  training  of  the  proposed  personnel 
to  perform  the  work  in  the  project. 

3.  Resources  Availability.  Reviewers 
will  consider  the  extent  to  which  the 
proposer  has  access  to  the  necessary 
NflST  or  other  facilities  and  overall 
support  to  accomplish  project 
objectives. 

4.  Technical  Merit  of  Contribution. 
Reviewers  will  consider  the  potential 
technical  effectiveness  of  the  proposal 
and  the  value  it  would  contribute  to  the 
field  of  materials  science  and 
engineering  and  neutron  research. 

Each  of  these  factors  will  be  given 
equal  weight  in  the  evaluation  process. 

Award  Period:  For  the  MSEL  Grants 
Program,  proposals  will  be  considered 
for  research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
award  is  approved,  funding  will 
generally  be  provided  for  only  the  first 
year  of  the  program.  If  an  application  is 
selected  for  funding,  NIST  has  no 
obligation  to  provide  any  additional 
funding  in  cormection  with  that  award. 
Continuation  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  Funding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  MSEL  program,  and  the  availability 
of  funds.  The  multi-year  awards  must 
have  scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant, 
(i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  MSEL 
Grants  Program  does  not  require  any 
matching  funds. 


Application  Kit:  For  the  MSEL  Grants 
Program,  an  application  kit,  containing 
all  required  application  iorms  and 
certifications  is  available  by  contacting 
Ms.  Marlene  Taylor,  (301)  975-5653. 

Building  Research  Grants  and 
Cooperative  Agreements  Program 

Dates:  The  Building  Research  Grants 
and  Cooperative  Agreements  Program 
proposals  must  be  received  no  later  than 
the  close  of  business  September  30, 
2003.  Proposals  received  after  June  30, 
2003  will  continue  to  be  processed  and 
considered  for  funding  but  may  be 
funded  in  the  next  fiscal  year,  subject  to 
the  availability  of  funds. 

Addresses:  For  the  Building  Research 
Grants  and  Cooperative  Agreements 
Program,  submit  one  signed  original  and 
two  copies  of  the  prpposal  package  to: 
Building  and  Fire  Research  Laboratory, 
Attn.:  Karen  Perry,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Stop  8602,  Gaithersburg,  MD 
20899-8602.  Tel.:  (301)  975-5910.  Fax: 
(301)  975^032. 

Authority:  As  authorized  by  15  U.S.C. 
272(b)  and  (c),  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  a  basic  and 
applied  research  program  directly  and 
through  grants  and  cooperative  agreements  to 
eligible  recipients. 

Program  Description  and  Objectives: 
The  Building  Research  Grants  and 
Cooperative  Agreements  Program 
supports  the  formal  mission  of  the 
Building  and  Fire  Research  Laboratory, 
which  is  to  meet  the  measiu«ment  and 
standards  needs  of  the  Building  and  Fire 
communities.  All  proposals  submitted 
must  be  in  accordance  with  the  program 
objectives  listed  below.  The  appropriate 
Program  Manager  for  each  field  of 
research  may  be  contacted  for 
clarification  of  the  program  objectives. 

1.  Materials  and  Construction 
Research  Division,  861— The  primary 
objective  is  to  support  laboratory 
programs  in  the  areas  of  Structures, 
Construction  Metrology  dnd 
Automation,  Inorganic  Materials,  and 
Polymeric  Materials  (including  safety, 
security,  and  sustainability  of  building 
and  physical  infrastructure,  service-life 
performance  of  building  materials,  and 
construction  cycle  time).  The  contact 
person  for  this  division  is:  Dr.  Shyam 
Sunder,  and  he  may  be  reached  at  (301) 
975-6713. 

2.  Building  Environment  Division. 
863 — The  primary  objective  is  to 
support  laboratory  programs  in  the  areas 
of  Thermal  Machinery,  Mechanical 
Systems  and  Controls.  Heat  Transfer 
and  Alternative  Energy  Systems. 
Computer  Integrated  Construction  and 
Indoor  Air  Quadity  and  Ventilation 
(including  cybersecurity.  critical 


infrastructure  protection  of  building 
management  and  control  systems,  and 
life-cycle  information  management  in 
buildings).  The  contact  person  for  this 
division  is:  Dr.  George  E.  Kelly,  and  he 
may  be  reached  at  (301)  975-5850. 

For  details  on  these  various  activities, 
please  see  the  Building  and  Fire 
Research  Laboratory  website  at  http:// 
www.bfrl.nist.gov.  Note  that  documents 
describing  the  current  programs  for  the 
two  technical  divisions  are  available 
through  the  homepage. 

Eligibility:  The  BuUding  Research 
Grants  and  Cooperative  Agreements 
Program  is  open  to  institutions  of  higher 
education;  hospitals;  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  fbreign  governments;  and 
international  organizations. 

Funding  Availability:  Over  the  past 
three  years,  the  building  divisions  of  the 
Building  and  Fire  Research  Laboratory 
funded  a  total  of  approximately 
$1,000,000  in  grants  and  cooperative 
agreements.  The  amount  available  each 
year  fluctuates  considerably  based  on 
progranunatic  needs.  Individual  awards 
are  expected  to  range  between  $5,000 
and  $150,000. 

Proposal  Review  Process:  All 
applications  received  in  response  to  this 
aiwoimcement  will  be  reviewed  to 
determine  whether  or  not  they  are 
complete  and  responsive.  Incomplete  or 
non-responsive  applications  will  not  be 
reviewed  for  technical  merit.  The 
Program  will  retain  one  copy  of  each 
non-responsive  application  for  three 
years  for  recordkeeping  purposes.  The 
remaining  copies  will  be  destroyed. 

Responsive  proposals  will  be 
forwarded  to  the  appropriate  Division 
Chiefr'Who  will  assign  them  to 
appropriate  reviewers.  At  least  three 
independent,  objective  individuals 
knowledgeable  about  the  particular 
scientific  area  described  above  that  the 
proposal  addresses  will  conduct  a 
technical  review  of  each  proposal,  based 
on  the  evaluation  criteria  described 
below.  When  non-Federal  reviewers  are 
used,  reviewers  may  discuss  the 
proposals  with  each  other,  but  scores 
will  be  determined  on  an  individual 
basis,  not  as  a  consensus.  Reviews  will 
be  conducted  no  less  than  once  per 
quarter,  and  all  proposals  since  the  last 
review  session  will  be  ranked  based  on 
the  reviewers'  scores. 

Next,  the  Division  Chief  or  Laboratory 
Director  will  make  application 
selections.  In  making  application 
selections,  the  Division  Chief  or 
Laboratory  Director  will  take  into 
consideration  the  results  of  the 
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evaluations,  the  scores  of  the  reviewers, 
the  availability  of  funds,  and  relevance 
to  the  objectives  of  the  Building  Systems 
Research  Grants  and  Cooperative 
Agreements  Program,  as  described  in 
the  Program  Description  and  Objectives 
section  for  this  program. 

The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  by  the  NIST 
Grants  Officer  based  on  compliance 
with  application  requirements  as 
published  in  this  notice,  compliance 
with  applicable  legal  and  regulatory 
requirements.  compUance  with  Federal 
policies  that  best  further  the  objectives 
of  the  Department  of  Commerce,  and 
whether  the  recommended  applicants 
appear  to  be  responsible.  Applicants 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  award.  The  award 
decision  of  the  Grants  Officer  is  final. 
Applicants  should  allow  up  to  90  days 
processing  time.  The  Program  will 
retain  one  copy  of  each  application  that 
is  not  funded  for  three  years  for 
recordkeeping  purposes.  The  remaining 
copies  will  be  destroyed. 

Evaluation  Criteria:  The  Divisions 
will  score  proposals  based  on  the 
following  criteria  and  weights: 

1 .  Technical  quality  of  the  research. 
Reviewers  will  assess  the  rationality, 
innovation  and  imagination  of  the 
proposal  and  the  fit  to  NIST's  in-house 
building  research  programs.  (0-35 
points) 

2.  Potential  impact  of  the  results. 
Reviewers  will  assess  the  potential 
impact  and  the  technical  application  of 
the  results  to  our  in-house  programs  and 
the  building  industry.  (0-25  points) 

3.  Staff  and  institution  capability  to 
do  the  work.  Reviewers  will  evaluate  the 
quality  of  the  faciUties  and  experience 
of  the  staff  to  assess  the  likelihood  of 
achieving  the  objective  of  the  proposal. 
(0-20  points) 

4.  Match  of  budget  to  proposed  work. 
Reviewers  will  assess  the  budget  against 
the  proposed  work  to  ascertain  the 
reasonableness  of  the  request.  (0-20 
points) 

Award  Period:  For  the  Building 
Research  Grants  and  Cooperative 
Agreements  Program,  proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  award  is  approved,  funding, 
will  generally  be  provided  for  only  the 
first  year  of  the  program.  If  an 
application  is  selected  for  funding,  NIST 
has  no  obligation  to  provide  any 
additional  funding  in  coimection  with 
that  award.  Continuation  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 


NIST.  Fimding  for  each  subsequent  year 
of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress, 
continued  relevance  to  the  mission  of 
the  Building  Research  Grants  and 
Cooperative  Agreements  Program,  and 
the  availability  of  funds.  The  multi-year 
awards  must  have  scopes  of  work  that 
can  be  easily  separated  into  aimual 
increments  of  meaningful  work  that 
represent  solid  accomplishments  if 
prospective  fimding  is  not  made 
available  to  the  applicant,  (i.e.,  the 
scopes  of  work  for  each  funding  period 
must  produce  identifiable  and 
meaningful  results  in  and  of 
themselves). 

Matching  Requirements:  The  Building 
Research  Grants  and  Cooperative 
Agreements  Program  does  not  require 
any  matching  funds. 

Application  Kit:  An  application  kit, 
containing  all  required  application 
forms  and  certifications  is  available  by 
contacting:  Karen  Perry,  (301)  975-5910. 

Fire  Research  Grants  Program 

Dates:  The  Fire  Research  Grants 
Program  proposals  must  be  received  no 
later  than  the  close  of  business 
September  30,  2003.  Proposals  received 
after  April  30,  2003,  will  continue  to  be 
processed  and  considered  for  funding 
but  may  be  funded  in  the  next  fiscal 
year,  subject  to  the  availability  of  funds. 

Addresses:  For  the  Fire  Research 
Grants  Program  submit  one  signed 
original  and  two  copies  of  the  proposal 
to:  Building  and  Fire  Research 
Laboratory  (BFRL).  Attn.:  Ms.  Wanda 
Duffin,  National  Institute  of  Standards 
and  Technology.  100  Biueau  Drive.  Stop 
8660.  Gaithersburg,  Maryland  20899- 
8660.  Tel:  (301)  975-6863.  E-mail: 
wanda.duffin@nist.gov.  Web  site: 
h  ttp  .11  www.  bfrl.nist.gov. 

Authority:  As  authorized  by  15  U.S.C. 
278f,  the  NIST  Building  and  Fire  Research 
Laboratory  conducts  directly  and  through 
grants  and  cooperative  agreements,  a  basic 
and  applied  fire  research  program. 

Program  Description  and  Objectives: 
The  program  description  and  objectives 
for  the  Fire  Research  Grants  Program  are 
as  follows: 

A.  Analysis  and  Prediction:  The 
objectives  are  to  develop  imderstanding 
and  predictive  methods  for  dynamic  fire 
phenomena  to  advance  fire  science  and 
engineering  practice  and  to  perform 
research  to  understand  the  heat  and 
mass  transfer  processes  occurring  in 
fires  in  order  to  improve  predictions  of 
the  growth,  spread,  suppression,  and 
emissions  transport  from  fires  of  all 
scales.  Experiments  and  metrology  are 
developed  and  used  to  develop, 
support,  and  verify  advanced  computer 


simulations  of  fire  phenomena,  fire 
hazards,  fire  protection,  and  fire 
fighting.  The  contact  person  for  this 
group  is:  Dr.  Anthony  Hamins,  and  he 
may  be  reached  at  (301)  975-6598. 

B.  Fire  Metrology:  The  objective  is  to 
apply  measurement  science  in  the 
development  and  quantification  of  new 
and  existing  measurement  methods  for 
studying  fire  growth,  fire-induced  flows, 
flame  radiation,  smoke  formation  and 
dynamics,  species  production,  heat 
transfer,  fire  suppression,  and  fire 
detection.  The  contact  person  for  this 
group  is:  Dr.  George  MulhoUand,  and  he 
may  be  reached  at  (301)  975-6695. 

C.  Fire  Fighting  Technology:  The 
objectives  are  to  conduct  research  that 
enables  advances  in  fire  fighter  safety, 
fire  ground  operations,  and  effectiveness 
of  the  fire  service;  develop  and  apply 
measurements,  modeling,  and 
technology,  and  improve  the         '  » 
understanding  of  the  behavior, 
prevention  and  control  of  fires  to 
enhance:  fire  fighting  operations  and 
equipment,  fire  suppression,  fire 
investigations,  and  disaster  response; 
and  provide  input,  including 
experimental  data,  fire  modeling  and 
test  protocols,  to  advance  the 
effectiveness  of  fire  safety  standards  and 
codes.  The  contact  person  for  this  group 
is  Mr.  Nelson  Bryner.  and  he  may  be 
reached  at  (301)  975-6868. 

D.  Integrated  Performance 
Assessment:  The  objective  is  to  produce 
tools  utilizing  enhanced  data  and 
prediction  methods  to  quantify  fire 
events  for  fire  hazard  and  risk 
assessment;  for  fire  fighting  operations 
and  training;  for  ^re  investigations;  and 
for  performance  e^raluations  of  fire 
protection  systems  in  buildings, 
transportation  systems,  and  vehicles  in 
response  to  fire.  Stakeholders  include 
architects  and  design  engineers; 
manufacturers  of  building  materials, 
products,  and  furnishings;  code 
developers,  enforcers,  and  regulatory 
authorities;  and  those  exposed  to  direct 
risk  such  as  building  owners,  occupants, 
the  fire  service,  and  the  general  public. 
The  contact  person  for  this  group  is:  Dr. 
Kathy  Notariaimi,  and  she  can  be 
reached  at  (301)  975-6883. 

E.  Materials  and  Products:  The 
objective  is  to  perform  research  enabling 
the  confident  development  by  industry 
of  new,  less-flammable  materials  and 
products.  This  capability  is  based  on 
understanding  fundamentally  the 
mechaiusms  that  control  the  ignition, 
flame  spread  and  burning  rate  of 
materials,  as  well  as  and  the  chemical 
and  physical  characteristics  that  affect 
these  aspects  of  flammability.  This 
includes:  Developing  methods  of 
measuring  the  response  of  a  material  to 
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fire  conditions  that  enable  assured 
prediction  of  the  full-scale  performance 
of  the  final  product;  developing 
computational  molecular  dynamics  and 
other  mechanistic  approaches  to 
understand  flame  retardant  mechanisms 
and  the  effects  of  polymer  chemical 
structure  on  flammability; 
characterizing  the  burning  rates  of 
charring  and  non-charring  polymers  and 
composites:  and  delineating  and 
modeling  the  enthalpy  and  mass 
transfer  mechanisms  of  materials 
combustion.  The  contact  person  for  this 
group  is  Dr.  Jeffrey  Gilman,  and  he  can 
be  reached  at  (301)  975-6573. 

Eligibility:  The  Fire  Research  Grants 
Program  is  open  to  institutions  of  higher 
education:  hospitals:  non-profit 
organizations;  commercial 
organizations;  State,  local,  and  Indian 
tribal  governments;  foreign 
governments;  organizations  under  the 
jurisdiction  of  foreign  governments;  and 
international  organizations. 

Funding  Availability:  For  the  Fire 
Research  Grants  Program,  the  annual 
budget  is  approximately  $1.3  million. 
Because  of  commitments  for  the  support 
of  multi-year  projects  and  because 
proposals  may  have  been  deferred  from 
the  previous  year's  competition,  only  a 
portion  of  the  budget  is  available  to 
fund  applications  received  in  response 
to  this  notice.  Most  grants  and 
cooperative  agreements  are  in  the 
$10,000  to  $100,000  per  year  range,  with 
a  maximum  requested  duration  of  three 
years. 
.  Proposal  Review  Process:  Prospective 
proposers  are  encouraged  to  contact  the 
above  researchers  to  determine  the 
extent  of  interest  prior  to  preparation  of 
a  detailed  proposal.  Responsive 
proposals  will  be  assigned,  as  received 
on  a  rolling  basis,  to  the  appropriate 
group  leader  of  the  five  programs  listed 
above  in  the  program  description  and 
objectives.  Proposals  are  evaluated  for 
technical  merit  based  on  the  evaluation 
criteria  described  below  by  at  least  three 
reviewers  chosen  from  NIST 
professionals,  technical  experts  from 
other  interested  government  agencies, 
and  experts  from  the  fire  research 
community  at  large.  When  non-Federal 
reviewers  are  used,  reviewers  may 
discuss  the  proposals  with  each  other, 
but  scores  will  be  determined  on  an 
individual  basis,  not  as  a  consensus. 
Group  leaders  will  make  funding 
recommendations  to  the  Division  Ghief 
based  on  the  technical  evaluation  score 
and  the  relationship  of  the  work 
proposed  to  the  objectives  of  the 
program. 

In  making  application  selections,  the 
Division  Chief  will  take  into 
consideration  the  results  of  the 


evaluations,  the  scores  of  the  reviewers, 
the  group  leader's  recommendation,  the 
availability  of  funds,  and  relevance  to 
the  objectives  of  the  Fire  Research 
Grants  Program,  as  described  in  the 
Program  Description  and  Objectives 
section  for  this  program.  The  final 
approval  of  selected  applications  and 
award  of  financial  assistance  will  be 
made  by  the  NIST  Grants  Officer  based 
on  compliance  with  application 
requirements  as  published  in  this 
notice,  compliance  with  applicable  legal 
and  regulatory  requirements, 
compliance  with  Federal  policies  that 
best  further  the  objectives  of  the 
Department  of  Commerce,  and  whether 
the  recommended  applicants  appear  to 
be  responsible.  Applicants  may  be  asked 
to  modify  objectives,  work  plans,  or 
budgets  and  provide  supplemental 
information  required  by  the  agency 
prior  to  award.  The  award  decision  of 
the  Grants  Officer  is  final.  Applicants 
should  allow  up  to  90  days  processing 
time. 

Evaluation  Criteria:  For  the  Fire 
Research  Grants  Program,  the  technical 
evaluation  criteria  are  as  follows: 

a.  Technical  quality  of  the  research. 
Reviewers  will  assess  the  rationality, 
innovation  and  imagination  of  the 
proposal  and  the  fit  to  NlST's  in-house 
fire  research  program.  (0-35  points). 

b.  Potential  impact  of  the  results. 
Reviewers  will  assess  the  potential 
impact  and  the  technical  application  of 
the  results  to  our  in-house  programs  and 
the  fire  safety  community.  (0-25  points) 

c.  Staff  and  institution  capability  to 
do  the  work.  Reviewers  will  evaluate  the 
quality  of  the  facilities  and  experience 
of  the  staff  to  assess  the  likelihood  of 
achieving  the  objective  of  the  proposal. 
(0-20  points) 

d.  Match  of  budget  to  proposed  work. 
Reviewers  will  assess  the  budget  against 
the  proposed  work  to  ascertain  the 
reasonableness  of  the  request.  (0-20 
points) 

Award  Period:  For  the  Fire  Research 
Grants  Program,  proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  project  is  approved, 
funding  will  initially  be  provided  for 
only  the  first  year  of  the  program.  If  an 
application  is  selected  for  funding.  DoC 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  on  satisfactory 
progress,  continuing  relevance  to  the 
mission  of  the  NIST  Fire  Research 
Program,  and  the  availability  of  funds. 

Matching  Requirements:  The  Fire 
Research  Grants  Program  does  not 
require  any  matching  funds. 


Application  Kit:  For  the  Fire  Research 
Grants  Program,  an  application  kit. 
containing  all  required  application 
forms  and  certifications  is  available  by 
contacting  Ms.  Wanda  Duffin.  (301) 
975-6863,  Web  site:  http:// 
vnvw.bfrl.nist.gov. 

Additional  Information:  The 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements  contained 
in  the  Federal  Register  notice  of 
October  1.  2001  (66  FR  49917).  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  are  applicable  to  this 
solicitation.  In  addition,  the  following 
information  is  applicable  to  all 
programs  described  above. 

Collaborations  with  NIST  Employees: 
All  applications  should  include  a 
description  of  any  work  proposed  to  be 
performed  by  an  entity  other  than  the 
applicant,  and  the  cost  of  such  work 
should  ordinarily  be  included  in  the 
budget. 

If  an  applicant  proposes  collaboration 
with  NIST,  the  statement  of  work 
should  include  a  statement  of  this 
intention,  a  description  of  the 
collaboration,  and  prominently  identify 
the  NIST  employee(s)  involved,  if 
known.  Any  collaboration  by  a  NIST 
employee  must  be  approved  by 
appropriate  NIST  managem'ent  and  is  at 
the  sole  discretion  of  NIST.  Prior  to 
beginning  the  merit  review  process, 
NIST  will  verify  the  approval  of  the 
proposed  collaboration.  Any 
unapproved  collaboration  will  be 
stricken  from  the  proposal  prior  to  the 
merit  review. 

Use  of  NIST  Intellectual  Property:  If 
the  applicant  anticipates  using  any 
NIST-owned  intellectual  property,  to 
carry  out  the  work  proposed,  the 
applicant  should  identify  such 
intellectual  property.  This  information 
will  be  used  to  ensure  that  no  NIST 
employee  involved  in  the  development 
of  the  intellectual  property  will 
participate  in  the  review  process  for  that 
competition.  In  addition,  if  the 
applicant  intends  to  use  NIST-owned 
intellectual  property,  the  applicant  must 
comply  with  all  statutes  and  regulations 
governing  the  licensing  of  Federal 
government  patents  and  inventions, 
described  at  35  U.S.C.  sec.  200-212.  37 
CFR  part  401.  15  CFR  14.36.  and  in 
section  20  of  the  Department  of 
Commerce  Pre-Award  Notification 
Requirements.  66  FR  49917  (2001).  as 
amended  by  the  Federal  Register  notice 
published  on  October  30.  2002  (67  FR 
66109).  Questions  about  these 
requirements  may  be  directed  to  the 
Counsel  for  NIST.  301-975-2803. 
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Any  use  of  NIST-owned  intellectual 
property  by  a  proposer  is  at  the  sole 
discretion  of  NIS'T  and  will  be 
negotiated  on  a  case-by-case  basis  if  a 
project  is  deemed  meritorious.  The 
applicant  should  indicate  within  the 
statement  of  work  whether  it  already 
has  a  license  to  use  such  intellectual 
property  or  whether  it  intends  to  seek 
one. 

If  any  inventions  made  in  whole  or  in 
part  by  a  NIST  employee  arise  in  the 
course  of  an  award  made  pursuant  to 
this  notice,  the  United  States 
government  may  retain  its  ownership 
rights  in  any  such  invention.  Licensing 
or  other  disposition  of  NIST's  rights  in 
such  inventions  will  be  determined 
solely  by  NIST.  and  include  the 
possibility  of  NIST  putting  the 
intellectual  property  into  the  public 
domain. 

Funding  Availability.  For  all  Financial 
Assistance  programs  listed  above, 
awards  are  contingent  on  the 
availability  of  funds. 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number. 
Measurement  and  Engineering  Research 
and  Standards — 11.609. 

For  Further  Information  Contact:  All 
grants  related  administration  questions 
concerning  these  programs  should  be 
directed  to  the  NIST  Grants  and 
Agreements  Manangement  Division  at 
(301) 975-6328. 

Where  websites  are  referenced  within 
this  notice,  those  without  internet 
access  may  contact  the  appropriate 
Program  official  to  obtain  information. 

Initial  Screening  of  all  Applications: 
All  applications  received  in  response  to 
this  announcement  will  be  reviewed  to 
determine  whether  or  not  they  are 
complete  and  responsive  to  the  scope  of 
the  stated  objectives  for  each  program. 
Incomplete  or  non-responsive 
applications  will  not  be  reviewed  for 
technical  merit.  The  Program  will  retain 
one  copy  of  each  non-responsive 
application  for  three  years  for  record 
keeping  piuposes.  The  remaining  copies 
will  be  destroyed. 

Fees  and/or  Profit  It  is  not  the  intent 
of  NIST  to  pay  fee  or  profit  for  any  of 
the  financial  assistance  awards  that  may 
be  issued  pursuant  to  this 
announcement. 

Automated  Standardized  Application 
for  Payment  System  (ASAP):  During  FY 
2002  and  becoming  mandatory  in  FY 
2003.  the  Department  of  Commerce  will 
begin  using  the  Department  of 
Treasury's  ASAP.  NIST  began  using  the 
ASAP  system  in  July  2001  and 
continues  to  establish  new  accounts  in 
ASAP.  Awards  made  pursuant  to  this 
announcement  may  contain  the  ASAP 
payment  clause.  In  order  to  receive 


pajrments  for  services  under  these 
awards,  recipients  will  be  required  to 
register  with  the  Department  of  Treasury 
and  indicate  whether  or  not  they  will 
use  the  on-line  or  voice  response 
method  of  withdrawing  funds  irom  their 
ASAP  established  accounts.  More 
information  regarding  ASAP  can  be 
found  on-line  at  http:// 
www.fms.  treas.gov/asap/index.html. 

Paperwork  Reduction  Act:  The 
standard  forms  in  the  application  kit 
involve  a  collection  of  ii^ormation 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424.  424 A. 
424B.  SF-LLL,  and  CD-346  have  been 
approved  by  OMB  under  the  respective 
Control  Numbers  0348-0043.  0348- 
0044,  0348-0040,  0348-0046.  and  0605- 
0001. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Research  Projects  Involving  Human 
Subjects,  Human  Tissue,  Data  or 
Recordings  Involving  Human  Subjects: 
Any  proposal  that  includes  research 
involving  human  subjects,  human 
tissue,  data  or  recordings  involving 
human  subjects  must  meet  the 
requirements  of  the  Common  Rule  for 
the  Protection  of  Human  Subjects, 
codified  for  the  Department  of 
Conunerce  at  15  CFR  part  27.  In 
addition,  any  proposal  that  includes 
research  on  these  topics  must  be  in 
compliance  with  any  statutory 
requirements  imposed  upon  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  other  federal 
agencies  regarding  these  topics,  all 
regulatory  policies  and  guidance 
adopted  by  DHHS.  FDA.  and  other 
Federal  agencies  on  these  topics,  and  all 
Presidential  statements  of  poUcy  on 
these  topics. 

On  December  3,  2000,  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  introduced  a  new 
Federal  wide  Assurance  of  Protection  of 
Human  Subjects  (FWA).  The  FWA 
covers  all  of  an  institution's  Federally- 
supported  human  subjects  research,  and 
eliminates  the  need  for  other  types  of 
Assurance  documents.  The  Office  for 
Human  Research  Protections  (OHRP) 
has  suspended  processing  of  multiple 
project  assurance  (MPA)  renewals.  All 
existing  MPAs  will  remain  in  force  imtil 
further  notice.  For  information  about 
FWAs.  please  see  the  OHRP  Web  site  at 
http://ohrp.osophs.dhhs.gov/ 
irbasur.htm. 


In  accordance  with  the  DHHS  change. 
NISX  will  continue  to  accept  the 
submission  of  hiunan  subjects  protocols 
that  have  been  approved  by  Institutional 
Review  Boards  (IRBs)  possessing  a 
current,  valid  MPA  from  DHHS.  NIST 
also  will  acciept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  IRBs  possessing  a  current,  . 
valid  FWA  from  DHHS.  NIST  will  not 
issue  a  single  project  assurance  (SPA) 
for  any  IRB  reviewing  any  human 
subjects  protocol  proposed  to  NIST. 

On  August  9,  2001.  the  President 
armounced  his  decision  to  allow  Federal 
funds  to  be  used  for  research  on  existing 
human  embryonic  stem  c6ll  lines  as 
long  as  prior  to  his  aiuiouncement  (1) 
the  derivation  process  (which 
commences  vdth  the  removal  of  the 
inner  cell  mass  from  the  blastocyst)  had 
already  been  initiated  and  (2)  the 
embryo  from  which  the  stem  cell  line 
was  derived  no  longer  had  the 
possibility  of  development  as  a  human 
being.  NIST  will  follow  guidance  issued 
by  the  National  Institutes  of  Health  at 
http://escr.nih.gov/  for  funding  such 
research. 

Research  Projects  Involving  Vertebrate 
Animals:  Any  proposal  that  includes 
research  involving  vertebrate  animals 
must  be  in  compliance  with  the 
National  Research  Council's  "Guide  for 
the  Care  and  Use  of  Laboratory 
Animals"  which  can  be  obtained  from 
National  Academy  Press.  2101 
Constitution  Avenue,  NW..  Washington, 
DC  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  9  CFR  parts  1,  2.  and  3.  and  if 
appropriate.  21  CFR  part  58.  These 
regulations  do  not  apply  to  proposed 
research  using  pre-existing  images  of 
animals  or  to  research  plans  that  do  not 
include  live  animals  that  are  being  cared 
for,  euthanased,  or  used  by  the  project 
participants  to  accomplish  research 
goals,  teaching,  or  testing.  These 
regulations  also  do  not  apply  to 
obtaining  animal  materials  from 
conunercial  processors  of  animal 
products  or  to  animal  cell  lines  or 
tissues  from  tissue  banks. 

Matching  Funds:  Although  many  of 
the  programs  described  in  this  notice  do 
not  require  cost  share,  if  it  is  determined 
that  yoiu'  proposal  falls  within  the 
authority  of  19  U.S.C.  2543-45  cost 
share  will  be  required  as  follows: 

Pursuant  to  19  U.S.C.  2543-45, 
financial  assistance  shall  not  exceed  75 
percent  of  such  program  or  activity, 
when  the  primary  purpose  of  such 
program  or  activity  is — 

(1)  To  increase  the  awareness  of 
proposed  and  adopted  standards-related 
activities; 
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(2)  To  facilitate  international  trade 
through  the  appropriate  international 
and  domestic  standards-related 
activities; 

(3)  To  provide  adequate  United  States 
representation  in  international 
standards-related  activities;  and 

(4)  To  encourage  United  States 
exports  through  increased  awareness  of 
foreign  standards-related  activities  that 
may  affect  United  States  exports. 

Type  of  Funding  Instrument:  The 
funding  instrument  will  be  a  grant  or 
cooperative  agreement,  depending  on 
the  nature  of  the  proposed  work.  A  grant 
will  be  used  unless  NIST  is 
"substantially  involved"  in  the  project, 
in  which  case  a  cooperative  agreement 
will  be  used.  A  common  example  of 
substantial  involvement  is  collaboration 
between  NIST  scientists  and  recipient 
scientists  or  technicians.  Please  see  the 
DoC  Grants  and  Cooperative 
Agreements  Interim  Manual  which  may 
be  found  on  the  Internet  at  http:// 
www.  osec.  doc.gov/oebam/ 
GCA_manual.htm.  NIST  will  make 
decisions  regarding  the  use  of  a 
cooperative  agreement  on  a  case-by-case 
basis.  Funding  for  contractual 
arrangements  for  services  and  products 
for  delivery  to  NIST  is  not  available 
under  this  announcement. 

If  a  proposal  submitted  under  this 
Notice  is  not  properly  funded  by  a  grant 
or  cooperative  agreement,  NIST  will 
consider  whether  the  proposal  may  be 
appropriately  funded  through 
procurement,  interagency  agreement,  or 
another  mechanism  that  does  not 
involve  a  grant  or  cooperative 
agreement.  NIST's  review  and 
consideration  of  that  proposal  will  be 
consistent  with  the  requirements 
applicable  to  that  funding  mechanism. 

Indirect  Costs:  For  the  EEEL,  MEL, 
CSTL,  Physics,  MSEL,  BFRL,  and  ITL 
SURF  Programs,  no  Federal  funds  will 
be  authorized  for  Indirect  Costs  (IDC) 
nor  fringe  benefits;  however,  an 
applicant  may  provide  for  IDC  and/or 
fringe  benefits  under  his/her  portion  of 
Cost  Sharing. 

Classification:  This  funding  notice 
was  determined  to  be  "not  significant" 
for  purposes  of  Executive  Order  12866. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Applications  under  these  programs 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 


Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

Dated:  February  13,  2003. 
Karen  H.  Brown, 
Deputy  Director,  NIST. 
[PR  Doc.  03-4129  Filed  2-19-03;  8:45  am) 
BHJJNO  COOe  3S1»-13-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Director, 
Administration  and  Management. 
action:  Notice. 

t 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Director,  Administration  and 
Management  announces  the  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  21,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
The  Office  of  the  Director, 
Administration  and  Management/ 
Quality  Management  Office,  ATTN:  Ms. 
Joyce  Mussey,  1777  N.  Kent  St.,  Suite 
14038,  Arlington,  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnunents, 
please  write  to  the  above  address,  or  call 
Office  of  the  Director,  Administration 
and  Management/Quality  Management 
Office (703) 588-8142/8150. 

Title  and  OMB  Number:  Interactive 
Customer  Evaluation  System;  OMB 
Number  0704-420. 

Needs  and  Uses:  The  Interactive 
Customer  Evaluation  System  automates 


V  I 


and  minimizes  the  use  of  the  current 
manual  paper  comment  cards  and  other 
customer  satisfaction  collection 
mediiun,  which  exist  at  various 
customer  service  locations  throughout 
the  Department  of  Defense. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit. 

Annual  Burden  Hours:  165. 

Number  of  Bespondents:  3300. 

Besponses  per  Bespondent:  1. 

Average  Burden  per  Besponse:  3 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Members  of  the  public  who  respond 
on  the  Interactive  Customer  Evaluation 
system  are  authorized  customers  and 
have  been  provided  a  service  through 
DoD  customer  service  organizations. 
They  have  the  opportunity  to  give 
automated  feedback  to  the  service 
provider  on  the  quality  of  their 
experience  and  their  satisfaction  level. 
They  also  have  the  opportimity  to 
provide  any  comments  that  might  be 
beneficial  in  improving  the  process  and 
in  tiuTi  the  service  to  the  customer.  This 
is  a  management  tool  for  improving 
customer  services. 

Dated:  February  12.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-4069  Filed  2-l»-03:  8:45  am] 

BILUNG  CODE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  24,  2003. 

Title  and  OMB  Number:  Evaluation  of 
Reasons  for  Non-Acceptance  of 
Department  of  Army  Civilian  Jobs 
Offers;  OMB  Number  0702— (To  Be 
Determined]. 

Type  of  Bequest:  New  Collection. 

Number  of  Bespondents:  2,500. 

Besponses  per  Bespondent:  1. 

Annual  Besponses:  2,500. 

Average  Burden  per  Besponse:  7 
minutes. 
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Annual  Burden  Hours:  292. 

Needs  and  Uses:  Applicants  for 
Department  of  Army  civilian  jobs  will 
be  surveyed  to  assess  reasons  why  they 
declined  Army  job  offers.  The  purpose 
of  the  survey  is  to  determine  which 
factors  contributed  to  the  job 
candidate's  non-acceptance  and  to  make 
reconunendations  for  improvements. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Semi-Annually. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202^302. 

Dated:  February  12,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-4070  Filed  2-19-03;  8:45  am] 

BILUNG  CODE  S001-0a-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-01 45] 

Federal  AcquisKion  Regulation; 
Submission  for  OMB  Review;  Use  of 
Data  Unh^ersal  NumtMring  System 
(DUNS)  as  Primary  Contractor 
Identification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (OS A), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0145). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 


concerning  use  of  data  universal 
numbering  system  (DUNS)  as  primary 
contractor  identification.  A  request  for 
public  comments  was  published  in  the 
Federal  Register  at  67  FR  77479  on 
December  18,  2002.  No  comments  were 
received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper  . 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  oui  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  24.  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laiu-a  Smith,  Acquisition  Policy 
Division,  GSA,  (202)  208-7279. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Data  Universal  Numbering 
System  (DUNS)  number  is  the  nine-digit 
identification  number  assigned  by  Dun 
and  Bradstreet  Information  Services  to 
an  establishment.  The  Govjemment  uses 
the  DUNS  number  to  identify 
contractors  in  reporting  to  the  Federal 
Procurement  Data  System  (FPDS).  The 
FPDS  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 
for  the  Federal  Government.  Federal 
agencies  report  data  on  all  contracts  in 
excess  of  $25,000.00  to  the  Federal 
Procurement  Data  Center  which 
collects,  processes,  and  disseminates 
official  statistical  data  on  Federal 
contracting.  Contracting  officers  insert 
the  Federal  Acquisition  Regulation 
(FAR)  provision  52.204-6,  Data 
Universal  Niunbering  System  (DUNS) 
Number  in  solicitations  they  expect  will 
result  in  contracts  in  excess  of 
$25,000.00.  This  provision  requires 
offerors  to  submit  their  DUNS  number 
with  their  offer.  If  the  offeror  does  not 
have  a  DUNS  niunber,  the  provision 
provides  instructions  on  obtaining  one. 


B.  Annual  Reporting  Borden 

Bespondents:  35,694. 

Besponses  Per  Bespondent:  4.00. 

Annual  Besponses:  142,776. 

Hours  Per  Besponse:  .0200. 
(Averaged). 

Total  Burden  Hours:  2,852. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0145,  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification,  in  all 
correspondence. 

Dated:  February  13,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-4021  Filed  2-19-03;  8:45  am] 
BILLING  CODE  682&-EfM> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(M)026] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Change 
Order  Accounting 

AGENCIES:  Departinent  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKM:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0026). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  change  order  accounting.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  71941  on  December  3.  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
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valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  24.  2003. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB, 
Room  10102,  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretarial  (MVA).  1800  F  Street.  NW.. 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  clause  52.243-6,  Change  Order 
Accounting,  requires  that,  whenever  the 
estimated  cost  of  a  change  or  series  of 
related  changes  exceed  $100,000.  the 
contracting  officer  may  require  the 
contractor  to  maintain  separate  accounts 
for  each  change  or  series  of  related 
changes.  The  account  shall  record  all 
incvured  segregable.  direct  costs  (less 
allocable  credits)  of  work,  both  changed 
and  unchanged,  allocable  to  the  change: 
These  accounts  are  to  be  maintained 
until  the  parties  agree  to  an  equitable 
adjustment  for  the  changes  or  until  the 
matter  is  conclusively  disposed  of  under 
the  Disputes  clause.  This  requirement  is 
necessary  in  order  to  be  able  to  account 
properly  for  costs  associated  with 
changes  in  supply  and  research  and 
development  contracts  that  are 
technically  complex  and  incur 
numerous  changes. 

B.  Annual  Reporting  Burden 

Respondents:  8.750. 
Responses  Per  Respondent:  18. 
Annual  Responses:  157.500. 
Hours  Per  Response:  .084. 
Total  Burden  Hours:  1 3.230. 

C.  Annual  Recordkeeping  Burden 

Recordkeepers:  8,750. 

Hours  Per  Recordkeeper:  1.5. 

Total  Recordkeeping  Burden  Hours: 
13.125. 

Total  Burden  Hours:  26.355. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 


the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0026.  Change  Order  Accounting, 
in  all  correspondence. 

Dated:  February  11.  2003. 
Ralph  |.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
IFR  Doc.  03-4101  Filed  2-19-03:  8:45  am) 
BiLUNG  cooe  seao-ep-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-01 30] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Buy 
American  Act— North  American  Free 
Trade  Agreement— Israeli  Trade  Act 
CertHicate 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0130). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Buy  American  Act — North 
American  Free  Trade  Agreement — 
Israeli  Trade  Act  Certificate.  A  request 
for  public  comments  was  published  at 
67  FR  71941  on  December  3.  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 


technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  24.  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVA),  1800  F  Street,  NW.. 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division.  GSA,  (202)  219-0202. 

SUPPLEMENTARY  INFORMATION: 
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A.  Purpose 

Under  the  North  American  Free  Trade 
Agreement  (NAFTA).  Lnplementation 
Act,  unless  specifically  exempted  by 
statute  or  regulation,  agencies  are 
required  to  evaluate  offers  over  a  certain 
dollar  limitation  to  supply  an  eligible 
product  without  regard  to  the 
restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  program. 
Offerors  identify  excluded  end  products 
and  NAFTA  end  products  on  this 
certificate. 

The  contracting  officer  uses  the 
information  to  identify  the  offered  items 
which  are  domestic  and  NAFTA 
country  end  products  so  as  to  give  these 
products  a  preference  during  the 
evaluation  of  offers.  Items  having 
components  of  unknown  origin  are 
considered  to  have  been  mined, 
produced,  or  manufactiired  outside  the 
United  States. 

B.  Annual  Reporting  Burden 

flespondents;  1,140. 

Responses  Per  Respondent:  5. 

Annual  Responses:  5,700. 

Hours  Per  Response:  .167. 

Total  Burden  Hours:  952. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0130.  Buy  American  Act— North 
American  Free  Trade  Agreement — 
Israeli  Trade  Act  Certificate,  in  all 
correspondence. 

Dated:  February  11.  2003. 
Ralph  J.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-4102  Filed  2-19-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Panel  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attacks 
involving  Weapons  of  Mass 
Destruction 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Meeting. 

summary:  this  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  th*  Federal  Advisory 
Committee  Act.  (Pub.  L.  92-463). 

DATES:  March  20-21.  2003. 

ADDRESSES:  RAND.  1200  S.  Hayes 
Street.  4th  floor.  Arlington,  VA  22202- 
5050.  Mail  written  presentations  and 
requests  to  register  to  attend  the  open 
public  session  to:  Hillary  Peck,  RAND, 
1200  South  Hayes  Street,  Arlington,  VA 
22202-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 
RAND  provides  information  about  this 
Panel  on  its  web  site  at  http:// 
www.rand.org/organization/nsrd/ 
terrpanel;  it  can  also  be  reached  at  (703) 
413-1100  extension  5683. 

SUPPLEMENTARY  INFORMATION:  PubUc 
comment  presentations  will  be  limited 
to  two  minutes  each  and  must  be 
provided  in  writing  prior  to  the  meeting. 
Public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first-come, 
first-served  basis. 

Proposed  Schedule  and  Agenda 

Pajiel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  9  a.m.  until  5:30  p.m.  on 
March  20,  2003  and  from  8:30  a.m.  until 
3  p.m.  on  March  21,  2003.  Time  will  be 
allocated  for  public  comments  by 
individuals  or  organizations  at  the  end 
of  the  meeting  on  March  21. 

Dated:  February  12,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-4073  Filed  2-19-03;  8:45  am] 

BILUNG  CODE  5001 -0»-M 


DEPARTMENT  OF  DEFENSE 
Office  Of  ttie  Secretary 
Defense  Science  Board 
AGENCY:  Department  of  Defense. 


ACTION:  Notice  of  Advisory  Committee 
meeting  date  change. 

SUMMARY:  On  Friday.  December  13,  2002 
(67  FR  76728),  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  (DSB)  Task 
Force  on  Seabasing.  The  meetings 
originally  scheduled  for  February  25- 
26.  2003.  have  been  changed  to 
February  26-27,  2003.  The  meetings  will 
be  held  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard.  Suite  600,  Arlington, 
VA. 

Dated:  Februan'  12.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-4071  Filed  2-19-03;  8:45  am] 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  DefenSie  Science  Board 
Task  Force  on  Unexploded  Ordnance 
(UXO)  will  meet  in  closed  session  on 
April  22-23,  2003.  and  May  13-14, 
2003,  at  SAIC  Inc.,  4001  N.  Fairfax 
Street.  Arlington,  VA.  This  Task  Force 
will  rfeview  modem  technology  that  can 
be  exploited  or  developed  to  reduce  the 
extremely  high  cost  of  UXO  clean  up. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  Scientific  and  Technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  review  and 
evaluate  the  Department's  ability  to 
exploit  modem  technology  to  reduce  the 
extremely  high  cost  of  UXO  clean  up 
and  improve  its  effectiveness  for  both 
contaminated  land  and  water  ranges  and 
help  accomplish  the  job  in  a  reasonable 
time;  and  science  and  technologies  that 
can  be  developed  to  support  and  sustain 
continued  live  fire  training  and  testing 
of  munitions  at  ranges  across  the  United 
States  with  an  acceptable  environmental 
impact. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  Defense  Science  Board  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(b)(l)  and  that,  accordingly. 


these  meetings  will  be  closed  to  the 
public. 

Dated:  February  12.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-4072  Filed  2-19-03:  8:45  am] 
BILUNG  CODE  SOOI-OS-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

summary:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting.  The 
announcement  of  the  meeting  is  being 
published  in  less  than  the  1 5  day 
requirement  by  law  because  of 
scheduling  conflicts. 
DATE:  The  mefeting  will  be  held  at  0900. 
Wednesday.  February  5,  2003. 
ADDRESSES:  The  meeting  vdll  be  held  at 
Palisades  Institute  for  Research 
Services.  1 745  )efferson  Davis  Highway, 
Suite  500,  Arhngton.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat.  1745 
Jefferson  Davis  Highway,  CryStal  Square 
Fovu,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App.  §  10(d)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c){l).  and  that 
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accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  4,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  03-4068  Filed  2-19-03;  8:45  ami 

BILUNO  COOe  5001-4S-M 

DEPARTMENT  OF  DEFENSE 

Defense  Finance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Defense  Finance  and 
Accounting  Service,  DoD. 
ACTION:  Notice  of  Altered  System  of 
Records.  , 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  alter  an 
existing  system  of  records  notice  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
as  amended.  The  alteration  consists  of 
adding  four  routine  uses  to  permit  the 
release  of  information  to: 

The  Army  Emergency  Relief,  Navy- 
Marine  Corps  Relief  Society,  and  Air 
Force  Assistance  Fund  to  process 
allotments  for  repayment  of  interest-free 
loans  from  the  society  and  retiree 
charitable  allotments  in  support  of  fund 
drives  initiated  by  the  Secretaries  of  the 
Army,  Navy,  and  Air  Force.  The 
information  will  be  used  to  process 
allotments  on  behalf  of  service  members 
and  retirees. 

Officials  and  employees  of  the 
American  Red  Cross  in  the  performance 
of  their  ofhcial  duties  relating  to  the 
assistance  of  the  members  and  their 
dependents  and  relatives. 

Former  spouses  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  10  U.S.C.  1450(0(3). 
regarding  Survivor  Benefit  Flan 
coverage. 

Spouses  for  purposes  of  providing 
information,  consistent  with  the 
requirements  of  10  U.S.C.  1448(a). 
regarding  Survivor  BeneHt  Plan 
coverage. 

DATES:  This  action  will  be  effective 
without  further  notice  on  March  24, 
2003  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  FOIA/PA  Program  Manager, 
Defense  Finance  and  Accounting 
Service — Denver  Center,  Specialized 
Legal  Support  Division.  Office  of 
General  Counsel,  6760  E.  Irvington 
Place.  Denver.  CO  80279-8000. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Krabbenhoft  on  (303)  676-7514. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Finance 
and  Accounting  Service  records  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  27,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8. 1996  (February  20,  1996,  61 
FR  6427). 

Dated:  February  12,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

T7347b 

SYSTEM  NAME: 

Defense  Military  Retiree  and  Annuity 
Pay  System  (April  12,  1999.  64  FR 
17629). 

changes: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
"Defense  Finance  and  Accounting 
Service — Cleveland,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2055." 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations: 
10  U.S.C.  Chapters  61.  63,  65,  67,  69, 
71,  73,  74:  Pub.  L.  92-425:  DoD 
Financial  Management  Regulation 
7000.14-R,  Volume  7B;  and  E.O.  9397 
(SSN)." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  the  fourth  paragraph  and 
replace  with  "Information  is  provided  to 
individuals  authorized  to  receive  retired 
and  annuitant  payments  on  behalf  of 
retirees  or  annuitants." 

Add  four  new  paragraphs  to  the  entry. 

The  Army  Emergency  Relief.  Navy- 
Marine  Corps  Relief  Society,  and  Air 
Force  Assistance  Fund  to  process 
allotments  for  repayment  of  interest-free 


loans  from  the  society  and  retiree 
charitable  allotments  in  support  of  fund 
drives  initiated  by  the  Secretaries  of  the 
Army,  Navy,  and  Air  Force.  The 
information  will  be  used  to  process 
allotments  on  behalf  of  service  members 
and  retirees. 

Officials  and  employees  of  the 
American  Red  Cross  in  the  performance 
of  their  official  duties  relating  to  the 
assistance  of  the  members  and  their 
dependents  and  relatives. 

Former  spouses  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  10  U.S.C.  1450(f)(3), 
regarding  Survivor  Benefit  Plan 
coverage. 

Spouses  for  purposes  of  providing 
information,  consistent  with  the 
requirements  of  10  U.S.C.  1448(a), 
regarding  "Survivor  Benefit  Plan 
coverage." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Disposition  for  Retired  and  Annuitant 
Pay  records  range  from  30  days  to  56 
years.  The  administrative  records  such 
as,  change  of  address,  electronic 
messages,  or  tax  records,  that  are  not 
pay  affecting,  are  destroyed  using  a 
retention  of  30  days  to  less  than  6  years. 
All  pay  affecting  documents  such  as 
retirement  dociunents,  account 
computation  information,  or 
entitlement/eligibility  records  are 
retained  for  six  years  or  more,  and  the 
pay  histories  are  retained  for  56  years." 


T7347b 
SYSTEM  NAME: 

Defense  Military  Retiree  and  Armuity 
Pay  System. 

SYSTEM  location: 

Defense  Finance  and  Accounting 
Service — Cleveland,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2055. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  retirees,  their  dependents, 
and  their  survivors.  Categories  of 
records  in  the  system: 

Military  retiree  and  annuitant  pay 
master  files  with  supporting 
documentation  relating  to  entitlements 
and  deductions. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  Chapters  61,  63, 
65.  67.  69.  71.  73,  74;  Pub.L.  92-425; 
DoD  Financial  Management  Regulation 
7000.14-R.  Volume  7B;  and  E.O.  9397 
(SSN). 
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PURPOSE(S): 

To  maintain  pay  and  personnel 
information  for  use  in  the  computation 
of  military  retired  pay  and  survivor 
annuity  pay. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

Records  are  provided  to  the  Internal 
Revenue  Service  for  normal  wage  and 
tax  withholding. 

Disclosures  are  made  to  the 
Department  of  Veterans  Affairs  (DVA) 
regarding  establishments,  changes  and 
discontinuing  of  DVA  compensation  to 
retirees  and  annuitants. 

Information  is  provided  to  individuals 
authorized  to  receive  retired  and 
aiuiuitant  payments  on  behalf  of  retirees 
or  annuitants. 

The  Army  Emergency  Relief.  Navy- 
Marine  Corps  Relief  Society,  and  Air 
Force  Assistance  Fund  to  process 
ediotments  for  repayment  of  interest-free 
loans  from  the  society  and  retiree 
charitable  allotments  in  support  of  fund 
drives  initiated  by  the  Secretaries  of  the 
Army,  Navy,  and  Air  Force.  The 
information  will  be  used  to  process 
allotments  on  behalf  of  service  members 
and  retirees. 

Officials  and  employees  of  the 
American  Red  Cross  in  the  performance 
of  their  official  duties  relating  to  the 
assistance  of  the  members  and  their 
dependents  and  relatives. 

Former  spouses  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  10  U.S.C.  1450(f)(3), 
regarding  Survivor  Benefit  Plan 
coverage. 

Spouses  for  purposes  of  providing 
information,  consistent  widi  the 
requirements  of  10  U.S.C.  1448(a), 
regarding  Survivor  Benefit  Plan 
coverage. 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

policies  and  practices  for  storing, 
retrkvmq,  accessing,  retaining,  and 
disposmg  of  records  in  the  system: 

storage: 

Maintained  in  file  folders/notebooks/ 
binder/visible  file  binders/cabinets/card 
files,  computer  magnetic  tapes  and 
paper  printouts,  on  roll  microfiilm. 
microfiche,  and  optical  disk. 


RETRIEV  ABILITY: 

Retrieved  by  name  and  Social 
Security  Number  of  the  retiree  or 
annuitant. 

SAFEGUARDS: 

Records  are  maintained  in  a 
controlled  facility.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
and  is  accessible  only  to  authorized 
personnel.  Access  to  records  is  linuted 
to  person(s)  responsible  for  servicing  the 
record  in  performance  of  their  official 
duties  and  who  are  properly  screened 
and  cleared  for  need-to-know.  Access  to 
computerized  data  is  restricted  by 
passwords,  which  are  changed 
periodically. 

RETENTION  AND  DISPOSAL: 

Disposition  for  Retired  and  Annuitant 
Pay  records  range  from  30  days  to  56 
years.  The  administrative  records  such 
as,  change  of  address,  electronic 
messages,  or  tax  records,  that  are  not 
pay  affecting,  are  destroyed  using  a 
retention  of  30  days  to  less  than  6  years. 
All  pay  affecting  dociunents  such  as 
retirement  dociunents,  account 
computation  information,  or 
entitlement/eligibility  records  are 
retained  for  six  years  or  more,  and  the 
pay  histories  are  retained  for  56  years. 

system  MAI«AGER(S)  and  ADDRESS: 

Policy  official:  Director  of  Continuing 
Government  Activity,  Defense  Finance 
and  Accounting  Service — Cleveland, 
(DFAS-PD/CL).  1240  East  Ninth  Street, 
Cleveland,  OH  44199-2055. 

Record  holder:  Systems  Manager, 
Affiliated  Computer  Systems,  Defense 
Finance  and  Accounting  Service — 
Cleveland,  124»East  Ninth  Street, 
Cleveland  OH  44199-2055. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  £)efense  Finance 
and  Accounting  Service — Cleveland, 
Office  of  General  Counsel,  (DFAS-GA/ 
CL),  1240  East  Ninth  Street,  Cleveland, 
OH  44199-8006. 

The  requester  should  be  able  to 
provide  sufficient  proof  of  identity,  such 
as  name.  Social  Security  Number,  place 
of  employment,  or  other  information 
available  from  the  record  itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Defense  Finance  and  Accounting 
Service — Cleveland,  Office  of  General 
Counsel.  (DFAS-GA/CL),  1240  East 


Ninth  Street,  Cleveland.  OH  44199- 
8006. 

The  requester  should  be  able  to 
provide  sufficient  proof  of  identity,  such 
as  name.  Social  Security  Number,  place 
of  employment,  or  other  information 
available  from  the  record  itself. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  concerned; 
financial,  educational,  and  medical 
institutions;  other  DoD  Components; 
state  or  local  governments;  and  source 
documents  such  as  reports.  Members' 
survivors,  members,  guardians  of 
survivors  (children),  private  law  firms 
which  are  executors  of  estates  in 
casualty  cases,  and  other  government 
agencies  such  as  the  Department  of 
Veterans  Affairs  and  the  Social  Security 
Administration. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-4067  Filed  2-19-03;  8:45  am] 

BUJJNG  CODE  5001-Oe-P 


DEPARTMEfrr  OF  DEFENSE 

Defense  information  Systems  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Information  Systems 

Agency,  DoD. 

ACnON:  Notice  to  Delete  Systems  of 

Records. 

SUMMARY:  The  Defense  Information 
Systems  Agency  is  deleting  three 
systems  of  records  notices  from  its 
existing  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  24,  2003  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Defense  Information  Systems  Agency, 
5600  Columbia  Pike,  Room  933-1,  Falls 
Church.  VA  22041-^705. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  681-2066. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Information  Systems  Agency 
systems  of  records  notices  subject  to  the 
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Privacy  Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  pubHshed  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  12,  2003. 
Patricia  L.  Toppings.   . 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

KDCE.01 

SYSTEM  NAME: 

Visit  Notification/Clearance 
Verification  Records  NR501-11 
(February  22,  1993,  58  FR  10562). 

Reason:  The  notice  was  published  to 
cover  records  being  maintained  at  the 
DISA  facility  located  in  Reston.  VA.  The 
facility  has  since  been  vacated, 
therefore,  records  collected  and 
maintained  in  this  system  of  records 
were  destroyed  one  year  after  facility 
was  vacated. 

KDCE.02 

r 

SYSTEM  NAME: 

Parking  Permit  Control  Files  501-07 
(February  22,  1993,  58  FR  10562). 

Reason:  The  notice  was  published  to 
cover  records  being  maintained  at  the 
DISA  facility  located  in  Reston,  VA.  The 
facility  has  since  been  vacated, 
therefore,  records  collected  and 
maintained  in  this  system  of  records 
have  been  destroyed. 

KDTI.01 

SYSTEM  NAME: 

Permanent  Change  of  Stations 
Records  (August  22,  2000,  65  FR  50974). 

Reason:  This  system  of  records  was 
never  activated.  No  records  were  ever 
collected  or  maintained  under  this 
system  of  records  notice. 
|FR  Doc.  03^065  Filed  2-19-03;  8:45  am) 

BH.UNG  CODE  5001 -0«-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974*  Systems  of 
Records 

agency:  Defense  Logistics  Agency,  DoD. 
ACnpN:  Notice  to  Add  a  System  of 
Records. 


SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  March  24, 
2003  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C.  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  27,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20,  1996,  61 
FR6427). 

Dated;  February  12,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

SI  80.30  DSCR 
SYSTEM  NAME: 

FOIA  and  Privacy  Act  Request 
Tracking  System. 

SYSTEM  LOCATION: 

Defense  Supply  Center  Richmond, 
8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5100. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  Freedom 
of  Information  Act  (FOIA)  or  Privacy 
Act  requests  with  the  Defense  Supply 
Center  Richmond  (DSCR). 

CATEGORIES  OF.  RECORDS  IN  THE  SYSTEM: 

The  database  includes  name  of 
requester,  business  or  home  address, 
business  or  home  telephone  and 
facsimile  numbers,  email  address,  pre- 
assigned  Commercial  and  Government 
Entity  code  (if  provided),  a  description 
of  the  records  sought,  and  any 


additional  details  voluntarily  included 
in  the  text  of  the  request.  The  database 
also  includes  machine-entered 
information  such  as  case  number,  date 
of  receipt,  and  suspense  date  and 
human  entered  information  such  as 
processing  costs,  closeout  date,  final 
action  on  request,  and  similar 
administrative  details.  Where  personal 
information  is  sought,  the  database  may 
also  include  Social  Security  Number  for 
identification  purposes.  The  database 
does  not  include  copies  of  the  requested 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

-  5  U.S.C.  552,  Freedom  of  Information 
Act;  5  U.S.C.  552a,  The  Privacy  Act  of 
1974,  as  amended;  10  U.S.C.  133,  Under 
Secretary  of  Defense  for  Acquisition, 
Technology,  and  Logistics;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

The  records  are  maintained  to 
administer  the  Freedom  of  Information 
and  Privacy  Act  programs  and  to  track 
requests  received  within  DSCR.  The 
files  are  also  used  to  prepare  annual  and 
ad  hoc  reports. 

Statistical  data  with  all  personal 
identifiers  removed  may  be  used  by 
management  for  workload  or  manpower 
assessment  and  control. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  electronically. 

RETRIEVABiLlTY: 

Records  are  retrieved  by  case  number, 
individual's  name,  or  business  entity. 

SAFEGUARDS: 

Access  to  the  database  is  limited  to 
those  who  require  the  records  in  the 
performance  of  their  official  duties. 
Access  is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically.  Physical  entry  is  restricted 
by  the  use  of  locks,  guards,  and 
administrative  procedures.  Employees 
are  periodically  briefed  on  the 
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consequences  of  improperly  accessing 
restricted  databases. 

RETENTION  AND  DISPOSAL: 

Cases  involving  full  and  partial 
denials;  fee  waiver,  requester  category, 
and  expedited  treatment  denials;  or 
other  adverse  determinations  are 
maintained  for  6  years.  Cases  involving 
full  releases  or  administrative 
dispositions  (such  as  transfers  to  other 
agencies;  withdrawals  by  requester; 
inadequate  descriptions;  failure  to  pay 
fees;  or  other  instances  of 
noncompliance  on  the  requester's  part) 
are  maintained  for  2  years. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: ' 

Freedom  of  Information/Privacy  Act 
Officer,  Defense  Supply  Center 
Richmond,  ATTN:  DSCR-SP.  8000 
Jefferson  Davis  Highway,  Richmond.  VA 
23297-5100. 

NOTIFICATKm  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Supply  Center 
Richmond,  ATTN:  SP,  8000  Jeffierson 
Davis  Highway,  Richmond,  VA  23297- 
5100. 

Written  requests  should  contain  the 
full  name  and  cuirrent  address, 
telephone  number  of  the  individual,  and 
approximate  time  bame  involved. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Defense  Supply  Center 
Richmond,  ATTN:  DSCR-SP,  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5100. 

Written  requests  should  contain  the 
full  name,  current  address,  and 
telephone  number  of  the  individual. 
Depending  on  the  nature  of  the  records 
involved,  requesters  may  be  asked  to 
supply  Social  Security  Number  and  a 
notarized  statement  or  a  signed  and 
dated  unsworn  declaration  (in 
accordance  with  28  U.S.C.  1746)  stating 
under  penalty  of  perjury  that  the 
information  contained  in  the  request  for 
access,  including  their  identity,  is  true 
and  correct. 

CONfESTMG  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regidation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 


ATTN:  DSS-C,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORKS: 

Data  is  provided  by  the  record  subject, 
the  FOIA/Privacy  Act  staff,  and  program 
software. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-4066  Filed  2-19-03;  8:45  am] 

BILIJNG  CODE  S001-(M-« 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  ttie 
Army 

Transfer  of  Jurisdicllbn  of  a  portion  of 
Jollet  Army  Ammunition  Plant  to  tlie 
Department  of  Agricuttuie  for  ttw 
Midewin  National  Tailgrase  Prairie 

AGENCY:  Army  Corps  of  Engineers.  DOD. 
ACnON:  Notice. 

SUMMARY:  On  October  25,  2002,  in 
accordance  with  PL  104-106,  Title 
XXIX,  Subtitle  A,  entitled  "Illinois  Land 
Conservation  Act  of  1 995  " ,  the 
Department  of  the  Army  signed  a 
Secretariat  Memorandum  to  transfer 
approximately  10.5  acres  of  land  at 
JoUet  Army  Ammunition  Plant,  Illinois 
to  the  Department  of  Agriculture  for  iise 
by  the  Forest  Service  as  the  Midewin 
National  Tallgrass  Prairie.  The  purpose 
of  this  notice  is  to  effect  that  transfer 
pursuant  to  the  provisions  of  section 
2912  (e)(2)  of  Pub.  L.  104-106. 

This  is  a  partial  transfer  of  the  entire 
acreage  contemplated  by  the  statute. 
Additional  transfers  will  be  made  in  the 
future.  A  legal  description  dated  March 
6,  2001  of  the  property,  which  is  the 
subject  of  the  partial  transfer,  is  on  file 
with  the  U.S.  Army  Engineer  District, 
Corps  of  Engineers,  Louisville, 
Kentucky  and  the  Office  of  the  Regional 
Forester,  USDA,  Forest  Service. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  A.  Foe,  502-315-6969. 
ADDKSSES:  Docimients  are  on  file  at 
locations: 

1.  U.S.  Army  Engineer  District, 
Louisville,  Corps  of  Engineers,  PO  Box 
59,  Louisville,  Kentucl^  40201-0059. 

2.  Office  of  the  Regioiial  Forester, 
USDA,  Forest  Service,  310  W. 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53203. 
SUPPLMENTARY  MTORMATION:  None. 

Michael  G.  Barter, 

Chief,  Real  Estate  Division. 

[FR  Doc.  03-4024  Filed  2-19-03;  8:45  am) 

BILLING  CODE  3710->IB-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  21, 
2003. 

SUPPLEMENTARY  MFORMATKNI:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  infonnation 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  foUovtrlng:  (i)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  February  13,  2003. 
lohn  D.  Trenler, 

Leader,  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a  currently 
approved  collection. 

Title:  High  Education  Act  (HEA)  Title  I! 
Reporting  Forms  on  Teacher  Quality  and 
Preparation. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Govt.  SEAs  or  LEAs  (primary).  Not-for-profit 
institutions  (primary) 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1309.  Burden  Hours: 
127624. 

Abstract:  The  Higher  Education  Act  of 
1998  calls  for  annual  reports  from  states  and 
institutions  of  higher  education  on  the 
quality  of  teacher  education  and  related 
matters  (Pub.  L.  105-244,  section  207:20 
U.S.C.  1027).  The  purpose  of  the  reports  is 
to  provide  greater  accountability  in  the 
preparation  of  America's  teaching  forces  and 
to  provide  information  and  incentives  for  its 
improvement.  Most  institutions  of  higher 
education  that  have  teacher  preparation 
programs  must  report  annually  to  their  states 
on  the  performance  of  their  program 
completers  on  teacher  certification  tests. 
States,  in  turn,  must  report  test  performance 
information,  institution  by  institution,  to  the 
Secretary  of  Education,  along  with 
institutional  ranking.  They  must  also  report 
on  their  requirements  for  licensing  teachers, 
state  standards,  alternative  routes  to 
certification,  waivers,  and  related  items. 
Annually  reports  form  institutions  are  due  to 
the  states,  beginning  April  7  each  year; 
reports  from  the  states  are  due  annually  to 
the  Secretary,  beginning  October  7  each  year; 
the  Secretary's  report  is  due  annually  to 
Congress,  beginning  April  7  each  year.  These 
dates  are  one  year  later  than  the  dates  in  the 
legislation. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  4050.  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  ViVion.reese@ed.gov.  Requests  may 
also  be  faxed  to  (202)  708-9346.  Please 
specify  the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at  his  e-mail 
address  Joe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-B0O-«77-8339. 

(PR  Doc.  03-4050  Filed  2-19^03;  8:45  am] 

BH.UNG  COOe  4000-01-F 


DEPARTMENT  OF  EDUCATION 

SutMnlssion  for  0MB  Review; 
Comment  Request 


agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 


1 


Information  Officer  invites  comments 
on  the  submission  for  0MB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
24,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren.  Wittenberg@dmb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  13,  2003. 

John  D.  Tremler, 

Leader.  Regulatory  Management  Group. 
Office  of  theChief  Information,  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension  of  a  currently 
approved  collection. 

Title:  Scholarship  Contract  &  Teaching 
Verification  Form  for  Title  II  HEA 
Scholarship  Recipients  (IS). 

Frequency:  On  Occasion  Semi-Annually 
Annually. 

Affected  Public:  Individuals  or  household 
(primary).  Not-for-profit  institutions.  State, 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs. 


Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  4450.  Burden  Hours: 
3250. 

Abstract:  Students  receiving  scholarships 
under  section  204(3)  of  the  Higher  Education 
Act  incur  a  service  obligation  to  teach  in  a 
high-need  school  in  a  high-need  LEA.  This 
information  collection  consists  of:  (1)  a 
contract  to  be  executed  when  funds  are  first 
awarded;  (2)  an  addendum  to  the  contract  to 
be  signed  when  subsequent  funds  are 
awarded;  (3)  a  teaching  verification  form  to 
be  used  by  students  to  document  their 
compliance  with  the  contract's  conditions. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050.  Regional  Office  Building  3. 
Washington.  DC  20202-4651  or  directed  to 
her  e-mail  address  Vivian.Reese@ed.gov. 
Requests  may  also  be  faxed  to  (202)  708- 
9346.  Please  specify  the  complete  title  of  the 
information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  his  e-mail 
address  foe.Schubart®ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339. 

(FR  Doc.  03-4049  Filed  2-19-03;  8:45  amj 

BILLlNa  CODE  4000-01-P 


DEPARTMENt  OF  EDUCATION 

Alabama  Department  of  Education; 
Written  Findings  and  Compliance 
Agreement 

agency:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  of  written  findings  and 

compliance  agreement. 

SUMMARY:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Department  of 
Education  to  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing 
to  comply  substantially  with  Federal 
program  requirements.  In  order  to  enter 
into  a  compliance  agreement,  the 
Department  must  determine,  in  written 
findings,  that  the  recipient  cannot 
comply  until  a  future  date  with  the 
applicable  program  requirements  and 
that  a  compliance  agreement  is  a  viable 
means  of  bringing  about  such 
compliance.  On  March  27.  2002,  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant 
Secretary)  entered  into  a  compliance 
agreement  with  the  Alabama 
Department  of  Education  (ALDE).  Under 
section  457(b)(2)  of  GEPA,  the  written 
findings  and  compliance  agreement 
'  must  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Grace  A.  Ross.  U.S.  Department  of 
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Education,  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue,  SW.,  room  3W118, 
Washington,  DC  20202.  Telephone: 
(202)  260-0967. , 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-800-877-«339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Under 
title  I,  part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (title 
I),  each  State,  including  the  District  of 
Columbia  and  Puerto  Rico,  was  required 
to  develop  or  adopt,  by  the  1997-98 
school  year,  challenging  content 
standards  in  at  least  reading/language 
arts  and  mathematics  that  describe  what 
the  State  expects  all  students  to  know 
and  be  able  to  do.  Each  State  also  was 
required  to  develop  or  adopt 
performance  standards,  aligned  with  its 
content  standards,  which  describe  three 
levels  of  proficiency  to  determine  how 
well  students  are  mastering  the  content 
standards.  Finally,  by  the  2000-2001 
school  year,  each  State  was  required  to 
develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  in  enabling 
students  to  meet  the  State's  performance 
standards. 

The  Alabama  Department  of 
Education  (ALDE)  submitted,  and  the 
Department  approved,  evidence  that  it 
has  content  standards  in  at  least 
reading/language  arts  and  mathematics. 
In  October  2000,  ALDE  submitted 
evidence  of  its  final  assessment  system. 
The  Department  submitted  that 
evidence  to  a  panel  of  three  assessment 
expert  for  peer  review  and  following 
that  review  the  Acting  Assistant 
Secretary  determined  that  Alabama 
must  enter  a  compliance  agreement  with 
the  Department.  The  ALDE  submitted 
additional  information  and  this 
evidence  was  peer  reviewed  in  August 
2001.  Following  that  review,  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  concluded  that 
ALDE's  proposed  final  assessment 
system  and  performance  standards  did 
not  meet  a  number  of  the  Title  I 
requirements. 

Section  454  of  GEPA,  20  U.S.C.  1234c, 
sets  out  the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 


substantially  with  any  requirement  of 
law"  applicable  to  Federal  program 
funds  the  Department  administers. 
Specifically,  the  Department  is 
authorized  to — 

(1)  Withhold  funds; 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law.  20  U.S.C.  1234c(a)(l)  through 
(a)(4). 

In  a  letter  dated  November  19,  2001,  - 
to  Dr.  Edward  R.  Richardson, 
Superintendent  of  Schools  for  the 
Alabama  Department  of  Education,  the 
Assistant  Secretary  notified  ALDE  that, 
in  order  to  remain  eligible  to  receive 
Title  I  funds,  it  must  enter  into  a 
compliance  agreement  with  the 
Department.  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  law  as  soon 
as  feasible  and  not  to  excuse  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f(a).  In  order  to  enter  into 
a  compliance  agreement  with  a 
recipient,  the  Department  must 
determine,  in  written  findings,  that  the 
recipient  cannot  comply  until  a  futiu« 
date  with  the  applicable  program 
requirements,  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance. 

On  April  8,  2002,  the  Assistant 
Secretary  issued  written  findings, 
holding  that  compliance  by  ALDE  with 
the  title  I  standards  and  assessment 
requirements  is  genuinely  not  feasible 
until  a  future  date.  Having  first 
submitted  its  assessment  system  for  peer 
review  in  October  2000,  ALDE  was  not 
able  to  make  the  significant  changes  to 
its  system  that  the  Department's  peer 
review  required  in  time  to  meet  the 
spring  2001  statutory  deadline  to  have 
approved  assessments  in  place.  As  a 
result,  ALDE  administered  its 
unapproved  assessment  system  in  2001. 
The  Assistant  Secretary  also  determined 
that  a  compliance  agreement  represents 
a  viable  means  of  bringing  about 
compliance  because  of  the  steps  ALDE 
has  already  taken  to  comply,  its 
commitment  of  resources,  and  the  plan 
it  has  developed  for  further  action.  The 
agreement  sets  out  the  action  plan  that 
ALDE  must  meet  to  come  into 
compliance  with  the  title  I 
requirements.  This  plan,  coupled  with 
specific  reporting  requirements,  will 
allow  the  Assistant  Secretary  to  monitor 
closely  ALDE's  progress  in  meeting  the 
terms  of  the  compliance  agreement. 
Both  the  Superintendent  of  ALDE,  Dr. 
Edward  R.  Richardson,  and  the 


Assistant  Secretary  signed  the 
agreement  on  March  27,  2002. 

As  required  by  section  457(b)(2)  of 
GEPA,  20  U.S.C.  1234f(b){2),  the  text  of 
the  Assistant  Secretary's  written 
findings  is  set  forth  as  appendix  A  and 
the  compliance  agreement  is  set  forth  as 
appendix  B  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  Text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  is  available  on 
GJKD  access  at:  http://www.access.gpo.gov/ 
nara/index.h  tml. 

(Authority:  20  U.S.C.  1234c,  1234f,  6311) 

Dated:  February  13,  2003. 
Eugene  W.  Hicleoclc 

Under  Secretary  of  Education. 

Appendix  A — ^Text  of  the  Written 
Findings  of  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 

/.  Introduction 

The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  of  the  U.S. 
Department  of  Education  (Department) 
has  determined,  piu^uant  to  20  U.S.C. 
1234c  and  1234f,  that  the  Alabama 
Department  of  Education  (ALDE)  has 
failed  to  comply  substantially  with 
certain  requirements  of  title  I,  part  A  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (title  I),  20  U.S.C. 
6301  et  seq.,  and  that  it  is  not  feasible 
for  ALDE  to  achieve  full  compliance 
inunediately.  Specifically,  the  Assistant 
Secretary  has  determined  that  ALDE 
failed  to  meet  a  number  of  the  title  I 
requirements  concerning  the 
development  of  performance  standards 
and  an  aligned  assessment  system 
within  the  statutory  timeframe. 

For  the  following  reasons,  the 
Assistant  Secretary  has  concluded  that 
it  would  be  appropriate  to  enter  into  a 
compliance  agreement  with  ALDE  to 
bring  it  into  full  compliance  as  soon  as 
feasible.  During  the  effective  period  of 
the  compliance  agreement,  which  ends 
three  years  from  the  date  of  these 
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findings.  ALDE  will  be  eligible  to 
receive  title  I  funds  as  long  as  it 
complies  with  the  terms  and  conditions 
of  the  agreement  as  well  as  the 
provisions  of  title  1.  part  A  and  other 
{applicable  Federal  statutory  and 
regulatory  requirements. 

//.  Relevant  Statutory  and  Regulatory 
Provisions 

A.  Title  I.  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

Title  I,  part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (title 
I),  20  U.S.C.  6301  et  seq..  provides 
financial  assistance,  through  State 
educational  agencies,  to  local 
educational  agencies  to  provide  services 
in  high-poverty  schools  to  students  who 
are  failing  or  at  risk  of  failing  to  meet 
the  State's  student  performance 
standards.  Under  title  I,  each  State, 
including  the  District  of  Columbia  and 
Puerto  Rico,  was  required  to  develop  or 
adopt,  by  the  1997-98  school  year, 
challenging  content  standards  in  at  least 
reading/language  arts  and  mathematics 
that  describe  what  the  State  expects  all 
students  to  know  and  be  able  to  do  and 
performance  .standards,  aligned  with 
those  content  standards,  that  describe 
three  levels  of  proficiency  to  determine 
how  well  students  are  mastering  the 
content  standards. 

By  the  2000-2001  school  year,  title  I 
required  each  State  to  develop  or  adopt 
a  set  of  student  assessments  in  at  least 
reading/ language  arts  and  mathematics 
that  would  be  used  to  determine  the 
yearly  performance  of  schools  and 
school  districts  in  enabling  students  to 
meet  the  State's  performance  standards. 
These  assessments  must  meet  the 
following  requirements: 

•  The  assessments  must  be  aligned  to 
a  State's  content  and  performance 
standards. 

•  They  must  be  administered 
annually  to  students  in  at  least  one 
grade  in  each  of  three  grade  ranges: 
grades  3  through  5,  grades  6  through  9, 
and  grades  10  through  12. 

•  They  must  be  valid  and  reliable  for 
the  purpose  for  which  they  are  used  and 
of  high  technical  quality. 

•  They  must  involve  multiple 
measures,  including  measures  that 
assess  higher-order  thinking  skills. 

•  They  must  provide  for  the  inclusion 
of  all  students  in  the  grades  assessed, 
including  students  with  disabilities  and 
limited  English  proficient  students. 

•  They  must  provide  individual 
reports  on  the  students  tested. 

•  Results  from  the  assessments  must 
be  disaggregated  and  reported  by  major 
racial  and  ethnic  groups  and  other 
categories. 


•  20  U.S.C.  631l(b)(3).i 
B.  The  General  Education  Provisions 
Act 

The  General  Education  Provisions  Act 
(GEPA)  provides  a  number  of  options 
when  the  Assistant  Secretary 
determines  a  recipient  of  Department 
funds  is  "failing  to  comply  substantially 
with  any  requirement  of  law  applicable 
to  such  funds.  "  20  U.S.C.  1234c.  In  such 
case,  the  Assistant  Secretary  is 
authorized  to — 

(1)  Withhold  funds: 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law.  20  U.S.C.  1234c(a)(l)  through 

(a)(4). 

Under  section  457  of  GEPA.  the 
Assistant  Secretary  may  enter  into  a 
compliance  agreement  with  a  recipient 
that  is  failing  to  comply  substantially 
with  specific  program  requirements.  20 
U.S.C.  1234f  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  the  law  as 
soon  as  feasible  and  not  to  excuse  or 
remedy  past  violations  of  such 
requirements."  20  U.S.C.  1234f(a). 
Before  entering  into  a  compliance 
agreement  with  a  recipient,  the 
Assistant  Secretary  must  hold  a  hearing 
at  which  the  recipient,  affected  students 
and  parents  or  their  representatives,  and 
other  interested  parties  are  invited  to 
participate.  At  that  hearing,  the 
recipient  has  the  burden  of  persuading 
the  Assistant  Secretary  that  full 
compliance  with  the  applicable 
requirements  of  law  is  not  feasible  until 
a  future  date  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance.  20  U.S.C. 
1234f(b)(l).  If.  on  the  basis  of  all  the 
available  evidence,  the  Assistant 
Secretary  determines  that  compliance 


•  On  lanuary  8.  2002.  title  I  of  the  Elementary  and 
Secondary  Education  Act  was  reauthorized  by  the 
No  Child  Uft  Behind  Act  of  2001  (NCLB)  (Pub.  L. 
107-110).  The  NCLB  made  several  significant 
changes  to  the  Title  1  standards  and  assessment 
requirements.  First,  it  requires  that  each  State 
^  develop  academic  content  and  student  achievement 
'  standards  in  science  by  the  2005-06  school  year. 
Second,  by  the  2005-06  school  year,  it  requires  a 
system  of  aligned  assessments  in  each  of  grades  3 
through  8  and  once  during  grades  10  through  12. 
Third,  it  requires  science  assessments  in  at  least 
three  grade  spans  bv  the  2007-08  school  year. 
Fourth,  the  NCLB  significantly  changes  the 
definition  of  adequate  yearly  progress  each  State 
must  establish  to  hold  schools  and  school  districts 
^accountable,  based  on  data  from  the  2001-02  test 
administration.  Finally,  by  the  2002-03  school- year 
the  NCLB  requires  Slate  and  school  district  report 
cards  that  include,  among  other  things,  assessment 
results  disaggregated  by  various  subgroups,  two- 
year  trend  data,  and  percent  of  students  tested. 


until  a  fut\u«  date  is  genuinely  not 
feasible  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance,  the  Assistant 
Secretary  must  make  written  findings  to 
that  effect  and  publish  those  findings, 
together  with  the  substance  of  any 
compliance  agreement,  in  the  Federal 
Register.  20  U.S.C.  1234f(b)(2). 

A  compliance  agreement  must  set 
forth  an  expiration  date,  not  later  than 
three  years  from  the  date  of  these 
written  findings,  by  which  time  the 
recipient  must  be  in  full  compliance 
with  all  program  requirements.  20 
U.S.C.  1234f(c)(l).  In  addition,  a 
compliance  agreement  must  contain  the 
terms  and  conditions  with  which  the 
recipient  must  comply  during  the 
period  that  agreement  is  in  effect.  20 
U.S.C.  1234f(c)(2).  If  the  recipient  fails 
to  comply  with  any  of  the  terms  and 
conditions  of  the  compliance  agreement, 
the  Assistant  Secretary  may  consider  the 
agreement  no  longer  in  effect  and  may 
take  any  of  the  compliance  actions 
described  previously.  20  U.S.C. 
1234f(d). 

///.  Analysis 

A.  Overview  of  Issues  To  Be  Resolved 
in  Determining  Whether  a  Compliance 
Agreement  Is  Appropriate 

In  deciding  whether  a  compliance 
agreement  between  the  Assistant 
Secretary  and  ALDE  is  appropriate,  the 
Assistant  Secretary  must  first  determine 
whether  compliance  by  ALDE  with  the 
title  I  standards  and  assessment 
requirements  is  genuinely  not  feasible 
until  a  hiture  date.  20  U.S.C.  1234f(b). 
The  second  issue  that  the  Assistant 
Secretary  must  resolve  is  whether  ALDE 
will  be  able,  within  a  period  of  up  to 
three  years,  to  come  into  compliance 
with  the  title  I  requirements.  Not  only 
must  ALDE  come  into  full  compliance 
by  the  end  of  the  effective  period  of  the 
compliance  agreement,  it  must  also 
make  steady  and  measurable  progress 
toward  that  objective  while  the 
compliance  agreement  is  in  effect.  If 
such  an  outcome  is  not  possible,  then  a 
compliance  agreement  between  the 
Assistant  Secretary  and  ALDE  would 
not  be  appropriate. 

B.  ALDE  Has  Failed  To  Comply 
Substantially  With  Title  I  Standards  and 
Assessment  Requirements 

In  October  2000,  ALDE  submitted 
evidence  of  its  final  assessment  system. 
The  Assistant  Secretary  submitted  that 
evidence  to  a  panel  of  three  assessment 
experts  for  peer  review.  Alabama 
submitted  additional  information  and 
this  evidence  was  peer  reviewed  in 
August  2001.  Following  that  review,  the 
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Assistemt  Secretary  for  Elementary  and 
Secondary  Education  concluded  that 
ALDE's  proposed  final  assessment 
system  did  not  meet  a  number  of  the 
title  I  requirements.  Specifically,  the 
Assistant  Secretary  determined  that 
ALDE  must  do  the  following: 

•  Develop  or  select  an  academic 
assessment  system  that  represents  the 
full  range  of  the  ALDE's  academic 
content  standards  and  academic 
achievement  standards  in  at  least 
reading/language  arts  and  mathematics 
and  is  consistent  with  the  title  I 
requirements  for  use  of  multiple 
measures  of  student  achievement, 
including  measures  that  assess  higher- 
order  thinking  and  understanding. 
Document  the  alignment  of  the 
assessment  system  with  ALDE's 
academic  content  and  student 
achievement  standards. 

•  Provide  evidence  that  the  State 
assessment  shall  be  used  for  purposes 
for  which  such  assessments  are  valid 
and  reliable,  and  be  consistent  with 
relevant,  nationally  recognized 
professional  and  technical  standards  for 
such  assessments. 

•  Provide  evidence  supporting  the 
proposed  Alabama  Student  Assessment 
Program  that  includes  information  on 
the  financial  capacity  of  Alabama  to 
complete  this  system  so  that  it  meets  the 
requirements  of  title  I,  including 
performance  standards,  alignment, 
technical  quality,  inclusion  of  all 
students,  reporting,  and  use  in  the 
State's  accountability  system. 

•  Provide  evidence  of  performance 
standards  having  three  performance 
levels,  with  cut  scores  for  all 
components  of  the  assessment  system, 
and  the  process  to  be  used  to  determine 
that  these  performance  standards  are 
aligned  with  content  standards  and 
performance  descriptors  for  all 
components  of  the  assessment  system 
incorporated  into  the  State's 
accountability  system. 

•  Provide  evidence  of  participation 
rates  for  each  grade  assessed,  each 
subject  (reading  and  math),  and,  for 
students  with  disabilities  (SWD)  and 
limited  English  proficiency  (LEP) 
populations,  the  total  enrollment, 
number  assessed,  and  number 
exempted.  The  number  assessed  should 
be  broken  down  by  types  of  assessment 
accommodation  (regular,  standard 
accommodations,  non-standard 
accommodations,  and  alternate)  for  all  ' 
components  of  the  State  assessment 
system  that  are  included  in  the 
accountability  system. 

•  Provide  evidence  of  an  approved 
comprehensive  policy  on  assessment 
guidelines  and  accommodations  for  LEP 
students,  clear  guidance  to  LEAs  and 


schools  related  to  the  use  of  language 
proficiency  tests  for  the  LEP  team 
decisions  on  accommodations  for 
assessments,  and  a  plan  for 
implementing  the  new  LEP  inclusion 
policies  and  for  monitoring  LEA 
compliance  with  those  policies. 

•  Provide  evidence  on  the  process 
used  to  incorporate  data  for  SWD  arid 
LEP  students  into  the  assessment  and 
accountability  systems. 

•  Provide  evidence  regarding  the 
extent  to  which  all  components  of  the 
Alabama  assessment  program  contribute 
to  the  alignment  of  the  content  and 
performance  standards;  a  description  of 
the  State's  approach  for  ensuring 
alignment;  and  information  on  the 

-cognitive  complexity  of  all  of  the 
Alabama  assessments. 

•  Provide  evidence  of  a  technical 
manual  for  the  writing  component  and 
technical  information  on  all  the 
proposed  components  when  they  are 
available. 

•  Provide  evidence  to  show  how 
Alabama  will  disaggregate  its 
performance  data  in  grade  spans  3-5 
and  6-9  by  economically  disadvantaged 
students  versus  non-economically 
disadvantaged,  race/ethnicity,  and  LEP 
status  at  the  State,  LEA.  and  school 
levels  and  on  how  Alabama  will 
disaggregate  its  performance  data  by  all 
the  required  categories  at  the  high 
school  level. 

•  Provide  evidence  on  how  ALDE 
will  provide  individual  student  reports 
and  State,  LEA.  and  school  profiles  by 
student  performance  standards  and  how 
it  will  report  and  disseminate  student 
performance  information  to  the 
necessary  stakeholders  at  the  LEA  and 
school  levels. 

C.  ALDE  Cannot  Correct  Immediately  Its 
Noncompliance  With  the  Title  I 
Standards  and  Assessment 
Requirements  , 

Under  the  title  I  statute,  ALDE  was 
required  to  implement  its  final 
assessment  system  no  later  than  the 
2000-2001  school  year.  20  U.S.C. 
6311(b)(6).  ALDE  submitted  evidence  of 
its  assessment  system  in  October  2000 
and  August  2001  but  the  Assistant 
Secretary  determined,  on  the  basis  of 
that  evidence,  that  ALDE's  system  did 
not.fully  meet  the  title  I  requirements. 
Due  to  the  enormity  and  complexity  of 
developing  a  new  assessment  system 
that  addressed  the  Assistant  Secretary's 
concerns,  ALDE  was  not  able  to 
complete  that  task  between  the  time  it 
first  submitted  its  system  for  review  and 
the  spring  2001  assessment  window. 
Thus,  in  spring  2001,  ALDE 
administered  the  assessment  that  the 
Assistant  Secretary  had  determined  did 


hot  meet  the  title  I  requirements.  As  a 
result,  the  Assistant  Secretary  finds  that 
it  is  not  genuinely  feasible  for  ALDE  to 
come  into  compliance  until  a  future 
date. 

D.  ALDE  Can  Meet  the  Terms  and 
Conditions  of  a  Compliance  Agreement 
and  Come  into  Full  Compliance  With 
the  Requirements  of  Title  I  Within 
Three  years 

At  the  public  hearing,  ALDE 
presented  evidence  of  its  commitment 
and  capability  to  come  into  compliance 
with  the  title  I  standards  and  assessment 
requirements  within  three  years.  For 
example.  Alabama  successfully 
tended  a  law  in  2000  that  required  the 
State  Board  of  Education  to  implement 
a  nationally  normed  test  to  assist  in  the 
assessment  of  student  achievement  in 
grades  three  through  1 1 .  Since  that  time, 
the  State  has  been  busy  designing  a  new 
accountability  system  and  adopting  a 
new  assessment  plan  for  its  schools,  one 
that  maintains  high  standards  and 
comports  with  Federal  law. 

Finally,  ALDE  has  developed  a 
comprehensive  action  plan, 
incorporated  into  the  compliance 
agreement,  that  sets  out  a  very  specific 
schedule  that  ALDE  has  agreed  to  meet 
during  the  next  three  years  for  attaining 
compliance  with  the  title  I  standards 
and  assessment  requirements.  As  a 
result,  ALDE  is  committed  not  only  to 
coming  into  full  compliance  within 
three  years,  but  to  meeting  a  stringent, 
but  reasonable,  schedule  for  doing  so. 
The  action  plan  also  demonstrates  that 
ALDE  will  be  well  on  its  way  to  meeting 
the  new  standards  and  assessment 
requirements  of  the  No  Child  Left 
Behind  Act  of  2001 .  The  compliance 
agreement  also  sets  out  documentation 
and  reporting  procedures  that  ALDE 
must  follow.  These  provisions  will 
allow  the  Assistant  Secretary  to 
ascertain  promptly  whether  ALDE  is. 
meeting  each  of  its  commitments  undfer 
the  compliance  agreement  and  is  on 
schedule  to  achieve  full  compliance 
within  the  effective  period  of  the 
agreement. 

The  task  of  developing  an  assessment 
system  that  meets  the  title  I 
requirements  is  not  a  quick  or  easy  one. 
However,  the  Assistant  Secretary  has 
determined  that,  given  the  commitment 
of  ALDE  to  comply  with  the  terms  and 
conditions  of  the  compliance  agreement,  • 
it  is  possible  for  ALDE  to  come  into  full 
compliance  with  the  title  I  standards 
and  assessment  requirements  within 
three  years. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Assistant  Secretary  finds  the  following: 
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(1)  That  full -compliance  by  ALDE  with 
the  standards  and  assessment 
requirements  of  title  I  is  not  feasible 
until  a  future  date:  and  (2)  that  ALDE 
can  meet  the  terms  and  conditions  of 
the  attached  compliance  agreement  and 
come  into  full  compliance  with  the  title 
I  standards  and  assessment 
requirements  within  three  years  of  the 
date  of  these  findings.  Therefore,  the 
Assistant  Secretary  has  determined  that 
it  is  appropriate  to  enter  into  a 
compliance  agreement  with  ALDE. 
Under  the  terms  of  20  U.S.C.  1234f,  that 
compliance  agreement  becomes 
effective  on  the  date  of  these  findings. 

Dated:  March  27.  2002.  « 

Susan  B.  Neuman, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Appendix  B— Text  of  the  Compliance 
Agreement 

Compliance  Agreement  Under  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  Between  the  United 
States  Department  of  Education  and  the 
Alabama  Department  of  Education 

Introduction 

Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (title 
I)  required  each  State,  including  the 
District  of  Columbia  and  Puerto  Rico,  to 
develop  or  adopt,  by  the  1997-98  school 
year,  challenging  content  standards  in  at 
least  reading/language  arts  and 
mathematics  that  describe  what  the 
State  expects  all  students  to  know  and  • 
be  able  to  do.  Title  I  also  required  each 
State  to  develop  or  adopt  performance 
statidards,  ailigned  with  those  content 
standards,  that  describe  three  levels  of 
proficiency  to  determine  how  well 
students  are  mastering  the  content 
standards.  By  the  2000-2001  school 
year,  title  I  required  each  State  to 
develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  and  school 
districts  in  enabling  students  to  meet 
the  State's  performance  standards. 

The  Alabama  Department  of 
Education  (ALDE)  was  not  able  to  meet 
these  requirements  by  the  statutory 
deadlines.  In  order  to  be  eligible  to 
continue  to  receive  title  1  funds  while 
working  to  comply  with  the  statutory 
requirements,  Dr.  Edward  R. 
Richardson,  Superintendent  of  ALDE, 
indicated  ALDE's  interest  in  entering 
into  a  compliance  agreement  with  the 
Office  of  Elementary  and  Secondary 
Education  (OESE)  of  the  United  States 
Department  of  Education.  On  January 
31,  2002.  OESE  conducted  a  public 


hearing  regarding  ALDE's  ability  to 
come  into  compliance  with  the  title  I 
standards  and  assessment  requirements 
within  three  years.  Based  on  testimony 
at  that  hearing.  Dr.  Joseph  Morton, 
Deputy  State  Superintendent, 
determined  that  "Alabama  was  one  of 
the  states  that  did  not  meet  the  deadline 
for  title  I  compliance  with  all  rules  and 
regulations."  The  Deputy  State 
Superintendent  stated,  "I  am  here  today 
to  testify  that  it  can  be  done  within  a 
three-year  span  from  the  date  of 
initiation  of  a  signed  compliance 
agreement."  The  Deputy  State 
Superintendent's  written  findings  are 
attached  to,  and  incorporated  by 
reference  into,  this  Agreement. 
Pursuant  to  this  Compliance 
Agreement  under  20  U.S.C.  1234f,  ALDE 
must  be  in  full  compliance  with  the 
requirements  of  title  I  no  later  than  three 
years  from  the  date  of  the  Assistant  * 
Secretary's  written  findings,  a  copy  of 
which  is  attached  to,  and  incorporated 
by  reference  into,  this  Agreement. 
Specifically,  ALDE  must  meet,  and 
document  that  it  has  met,  the  following 
requirements: 

1.  Develop  or  select  an  academic 
assessment  system  that  represents  the 
full  range  of  ALDE's  academic  content 
standards  and  academic  achievement 
standards  in  at  least  reading/language 
arts  and  mathematics  and  is  consistent 
with  the  title  I  requirements  for  use  of 
multiple  measures  of  student 
achievement,  including  measures  that 
assess  higher-order  thinking  and 
understanding.  Document  the  alignment 
of  the  assessment  system  with  ALDE's 
academic  content  and  student 
achievement  standards. 

2.  Provide  evidence  that  the  State 
assessment  shall  be  used  for  purposes 
for  which  such  assessments  are  valid 
and  reliable,  and  be  consistent  with 
relevant,  nationally  recognized 
professional  and  technical  standards  for 
such  assessments. 

3.  Provide  evidence  supporting  the 
proposed  Alabama  Student  Assessment 
Program  that  includes  information  on 
the  financial  capacity  of  Alabama  to 
complete  this  system  so  that  it  meets  the 
requirements  of  title  I,  including 
performance  standards,  alignment, 
technical  quality,  inclusion  of  all 
students,  reporting,  and  use  in  the 
State's  accountability  system. 

4.  Provide  evidence  of  performance 
standards  having  three  performance 
levels,  with  cut  scores  for  all  • 
components  of  the  assessment  system, 
and  the  process  to  be  used  to  determine 
that  these  performance  standards  are 
aligned  with  content  standards  and 
performance  descriptors  for  all 
components  of  the  assessment  system 


incorporated  into  your  State's 
accoimtability  system. 

5.  Provide  evidence  of  participation 
rates  for  each  grade  assessed,  each 
subject  (reading  and  math),  and,  for 
SWD  and  LEP  populations,  the  total 
enrollment,  number  assessed,  and 
number  exempted.  The  number  assessed 
should  be  broken  down  by  types  of 
assessment  accommodation  (regular, 
standard  accommodations,  non- 
standard accommodations,  and 
alternate)  for  all  components  of  the  State 
assessment  system  that  you  included  in 
the  accountability  system. 

6.  Provide  evidence  of  an  approved 
comprehensive  policy  on  assessment 
guidelines  and  accommodations  for  LEP 
students,  clear  guidance  to  LEAs  and 
schools  related  to  the  use  of  language 
proficiency  tests  for  the  LEP  team 
decisions  on  accommodations  for 
assessments,  and  a  plan  for 
implementing  the  new  LEP  inclusion 
policies  and  for  monitoring  LEA 
compliance  with  those  policies. 

7.  Provide  evidence  on  the  process 
used  to  incorporate  data  for  SWD  and 
LEP  students  into  the  assessment  and 
accountability  systems. 

8.  Provide  evidence  regarding  the 
extent  to  which  all  components  of  the 
Alabama  assessment  program  contribute 
to  the  alignment  of  the  content  and 
performance  standards,  a  description  of 
your  State's  approach  for  ensuring 
alignment;  and  information  on  the 
cognitive  complexity  of  all  of  the 
Alabama  assessments. 

9.  Provide  evidence  of  a  technical 
manual  for  the  writing  component  and 
technical  information  on  all  the 
proposed  components  when  they  are 
available. 

10.  Provide  evidence  to  show  how 
Alabama  will  disaggregate  its 
performance  data  in  grade  spans  3-5 
and  6-9  by  economically  disadvantaged 
students  versus  non-economically 
disadvantaged,  race/ethnicity,  and  LEP 
status  at  the  State,  LEA,  and  school 
levels  and  on  how  Alabama  will 
disaggregate  its  performance  data  by  all 
the  required  categories  at  the  high 
school  level. 

11.  Provide  evidence  on  how  your 
agency  will  provide  individual  student 
reports  and  State,  LEA,  and  school 
profiles  by  student  performance 
standards  and  how  it  will  report  and 
disseminate  student  performance 
information  to  the  necessary 
stakeholders  at  the  LEA  and  school 
levels. 

Diuing  the  period  that  this 
Compliance  Agreement  is  in  effect, 
ALDE  is  eligible  to  receive  title  I,  part 
A  funds  if  it  complies  with  the  terms 
and  conditions  of  this  Agreement,  as 
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well  as  the  provisions  of  tide  I,  part  A 
and  other  applicable  Federal  statutory 
and  regulatory  requirements. 
Specifically,  the  Compliance  Agreement 
sets  forth  action  steps  ALDE  must  meet 
to  come  into  compliance  with  the  title 
I  standards  and  assessment 
requirements.  ALDE  must  submit 
documentation  concerning  its 
compliance  with  these  action  steps. 

The  action  steps  incorporated  into 
this  Compliance  Agreement  may  be 
amended  by  joint  agreement  of  the 
parties,  provided  full  compliance  can 
still  be  accomplished  by  the  expiration 
date  of  the  Agreement. 

In  addition  to  all  of  the  terms  and 
conditions  set  forth  above,  ALDE  agrees 


that  its  continued  eligibility  to  receive 
title  I,  part  A  funds  is  predicated  upon 
compliance  with  statutory  and 
regulatory  requirements  of  that  program 
that  have  not  been  addressed  by  this 
Agreement,  including  the  requirements 
of  the  No  Child  Left  Behind  Act  of  2001 . 

If  ALDE  fails  to  comply  with  any  of 
the  terms  and  conditions  of  this 
Compliance  Agreement,  including  the 
action  steps,  the  Department  may 
consider  the  Agreement  no  longer  in 
effect  and  may  taike  any  action 
authorized  by  law,  including  the 
withholding  of  funds  or  the  issuance  of 
a  cease  and  desist  order.  20  U.S.C. 
§  1234f(d). 


For  th9  Alabama  Department  of  Education: 

Dated:  March  27,  2002. 
Edwar4  R.  Richardson,     . 
State  Superintendent  of  Schools. 

For  the  United  States  Department  of 
Education: 

Dated:  March  27,  2002.  , 

Susan  B.  Neuman, 

Assistant  Secretary,  Office  of  Elementary  and 
Secon  daryEdu  cation . 

Date  this  compliance  agreement 
becomes  effective:  April  8,  2002. 

Expiration  date  of  this  agreement: 
April  8,  2005. 

BILUNG  CODE  4000-Ot-P 
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Testing  schedule 

Testing  schedule 

Test  administration 
manual 

Testing  schedule  • 

Test  administration 

manual 

• 

Student 
Assessment 

Student 
Assessment 

Student 
Assessment 

4-30-03 

2-28-04 

'J* 

0 

1 

0 

ro 

1 

2 .   Administer  new  NRT  in 
Grades  3-8  (transitional 
assessments)  that  will  be 
used  for  accoujntability 
purposes  for  the  spring 
2003. 

3 .   Administer  Alabama 
Direct  Assessment  of 
Writing:    Grade  Ten. 

4 .   Administer  CRT 
(augmented  NRT)  in  Grades 
3-8.* 
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• 

Focused  Review  Reports 
and  LEA  Profile 

Agendas  from  2002  Spring 
System  Test 

Coordinator's  Workshop 
and  Special  Education 
Coordinator's  Meeting 
and  the  Student 
Assessment  Handbook, 
section  "Special 
Services. " 

PowerPoint  presentation 
from  February  7,  2002, 
teleconference  with 
Special  Education 
Coordinators 

* 

Special 
Education 

• 

Student 

Assessment  and 

Special 

Education 

• 
1 

6-30-02 
(annually) 

7-31-02 

Grades  11  and  12  who  are 
exiting  with  an  Alabama 
Occupational  Diploma;  small 
percentage  of  students 
whose  lEP  Teams  determine 
this  to  be  the  exit 
document  the  students  will 
pursue] . 

2.   Monitor  the  inclusion 
of  students  with 
disabilities  receiving 
special  education  services 
in  the  state  assessment 
program . 

3.   Educate  local  education 
agencies  (LEAs)  regarding  . 
the  participation  of  all 
students  in  the  Alabama 
Student  Assessment  Program. 
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Report  of  Content  and 
Bias  Review  Committees 

Report  of  Independent 
Evaluator 

Report  of  committee 

Copy  of  final  academic 
achievement  standards 
descriptors  and 
exemplars      -  , 

Report  of  committees 

Copy  of  final  academic 
achievement  standards 
descriptors  and 
exemplars 

f 

Student 
Assessment 

1 

• 

Student 
Assessment 

Student  . 
Assessment 

cn 
o 

rH 

cn 

1 

00 

o 

1 

cn 

1 

00 

7-31-04 

Make  needed  adjustments  to 
ensure  alignment. 

4.  Analysis  of  alignment 
of  the  customized  CRT 
(augmented  NRT)  with 
content  standards  and 
academic  achievement 
standards  identifying  any 
weaknesses.   Make  needed 
adjustments  to  ensure 
alignment , 

5.   Based  on  data  of  first 
administration,  make 
necessary  adjustments  of 
academic  achievement 
standards  descriptors  and 
exemplars  in  order  to 
ensure  alignment  with 
content  standards  and  the 
Alabama  Direct  Assessment 
of  Writing:   Grade  Ten. 

6 .   Conduct  standard 
setting  for  CRT  (augmented 
NRT)  assessments  in  order 
to  establish  cut  scores  for 
academic  achievement  levels 
using  data  from  the  first 
administration.   Make  any 
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* 

Sample  report  based  on 
tests  administered  in 
2001-02 

Copy  of  RFP 

Report  of  committee 

Training  schedule 

Testing  schedule 
Report  of  committee 

Copy  of  reports 

Student 
Assessment  and 

Office  of 
Communication 

Student 

Assessment  and 

Federal.  Programs 

• 

• 

9 

8-31-03 
(annually) 

8-31-03 
(annually) 

i 

and  district  levels  for 
assessments  currently  in 
use . 

4.   Distribution  of  an 
itemized  score  analysis  to 
support  instructional 
improvement . 

5.   Implementation  of  the 
English  language 
proficiency  testing 
required  under  Title  I  and 
Title  III. 

Issue  RFP. 

Selection  and 
approval  of  assessment . 

Educate  LEAs  on 
language  proficiency 
assessment . 

Administer  to  all 
LEP  students. 

Define  annual 
measurable  objectives  for 
gains  in  English 
proficiency  as  required  in 
Sec.  3122. 
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DEPARTMENT  OF  EDUCATION 

Idaho  State  Department  of  Education; 
Written  Rndings  and  Compliance 
Agreement 

AGENCY:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Notice  of  written  findings  and 
compliance  agreement. 

summary:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Department  of 
Education  to  enter  into  a  complianc^e 
agreement  with  a  recipient  diat  is  failing 
to  comply  substantially  with  Federd 
program  requirements.  In  order  to  enter 
into  a  compliance  agreement,  the 
Department  must  determine,  in  written 
findings,  that  the  recipient  cannot 
comply  until  a  future  date  with  the 
applic:able  program  requirements  and 
that  a  compliance  agreement  is  a  viable 
means  of  bringing  about  such 
compUance.  On  March  29.  2002.  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  Dr.  Susan  B. 
Neuman  entered  into  a  compliance 
agreement  with  the  Idaho  State 
Department  of  Education  (ISDE).  Under 
section  457(b)(2)  of  GEPA.  the  written 
findings  and  compliance  agreement 
must  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
ZoUie  Stevenson,  Jr.,  U.S.  Department  of 
Education.  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue.  SW..  room  3W200. 
Washington.  DC  20202.  Telephone: 
(202) 260-1824. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Under 
Title  I.  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title 
I),  each  State,  including  the  District  of 
Columbia  and  Puerto  Rico,  was  required 
to  develop  or  adopt,  by  the  1997-98 
school  year,  challenging  content 
standards  in  at  least  reading/language 
arts  and  mathematics  that  describe  what 
the  State  expects  all  students  to  know 
and  be  able  to  do.  Each  State  also  was 
required  to  develop  or  adopt 
performance  standards,  aligned  with  its 


content  standards,  which  describe  three 
levels  of  proficiency  to  determine  how 
well  students  are  mastering  the  content 
standards.  Finally,  by  the  2000-2001 
school  year,  each  State  was  required  to 
develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  in  enabling 
students  to  meet  the  State's  performance 
standards. 

ISDE  submitted,  and  the  Department 
approved,  evidence  that  it  has  content 
standards  in  at  least  reading/lcmguage 
arts  and  mathematics.  In  October  2000. 
ISDE  submitted  evidence  of  its  final 
assessment  system.  The  Department, 
submitted  that  evidence  to  a  panel  of 
three  assessment  experts  for  peer 
review.  Following  that  review,  the 
Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
Tom  Corwin  concluded  that  ISDE's 
proposed  final  assessment  system  did 
not  meet  a  number  of  the  Title  I 
requirements. 

Section  454  of  GEPA,  20  U.S.C.  1234c, 
sets  out  the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 
substantially  with  any  requirement  of 
law"  applicable  to  Federal  program 
funds  die  Department  administers. 
Specifically,  the  Department  is 
authorized  to — 

(1)  Withhold  hmds; 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law. 

20  U.S.C.  1234c(a)(l)  through  (a)(4). 

In  a  letter  dated  October  16,  2001  to 
Dr.  Marilyn  L.  Howard.  State 
Superintendent  of  Public  Instruction  for 
Id£dio..the  Assistant  Secretary  Dr.  Susan 
B.  Neuman  notified  the  ISDE  that,  in 
order  to  remain  eligible  to  receive  Tide 
I  funds,  it  must  enter  into  a  compliance 
agreement  with  the  Department.  The 
purpose  of  a  compliance  agreeriient  is 
"to  bring  the  recipient  into  full 
compliance  with  the  applicable 
requirements  of  law  as  soon  as  feasible 
and  not  to  excuse  or  riemedy  past 
violations  of  such  requirements."  20 
U.S.C.  1234f(a).  In  order  to  enter  into  a 
compliance  agreement  with  a  recipient, 
the  Department  must  determine,  in 
written  findings,  that  the  recipient 
cannot  comply  luitil  a  future  date  with 
the  applicable  program  requirements, 
and  that  a  compliance  agreement  is  a 
viable  means  for  bringing  about  such 
compliance. 


On  March  29,  2002,  the  Assistant 
Secretary  issued  written  findings, 
holding  that  compliance  by  ISDE  with 
the  Tide  I  standards  and  assessment 
requirements  is  genuinely  not  feasible 
until  a  future  date.  Having  submitted  its 
assessment  system  for  peer  review  in 
October  2000.  ISDE  was  not  able  to 
make  the  significant  changes  to  its 
system  that  the  Department's  review 
required  in  time  to  meet  the  spring  2001 
statutory  deadline  to  have  approved 
assessments  in  place.  As  a  residt,  ISDE 
administered  its  unapproved  assessment 
system  in  2001.  The  Assistant  Secretary 
also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of 
the  steps  the  ISDE  has  already  taken  to 
comply,  its  conunitment  of  resources, 
and  the  plan  it  has  developed  for  further 
action.  The  agreement  sets  out  the 
action  plan  that  ISDE  must  meet  to 
come  into  compliance  with  the  Tide  1 
requirements.  This  plan,  coupled  with 
specific  reporting  requirements,  will 
allow  the  Assistant  Secretary  to  monitor 
closely  the  ISDE's  progress  in  meeting 
the  terms  of  the  compUance  agreement. 
The  Idaho  State  Superintendent  of 
Public  Instruction,  Dr.  Marilyn  L. 
Howard,  signed  the  agreement  on  March 
22.  2002  and  the  Assistant  Secretary 
signed  it  on  March  29,  2002. 

As  required  by  section  457(b)(2)  of 
GEPA.  20  U.S.C.  1234f(b)(2).  die  text  of 
the  Assistant  Secretary's  written 
findings  is  set  forth  as  appendix  A  and 
the  compliance  agreement  is  set  forth  as 
appendix  B  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  Text  or  Adobe  Portable 
D(x:ument  Format  (PDF),  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF.  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  is  available  on 
GPO  access"  at:  http://www.access.gpo.gov/ 
nam/index.html. 

(Audiority:  20  U.S.C.  1234c.  1234f. 
6311) 
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Dated:  February  13.  2003. 
Eugene  W.  Hickok, 
Under  Secretary  of  Education. 

Appendix  A— Text  of  the  Written 
Findings  of  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 

I.  Introduction 

The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  of  the  U.S. 
Department  of  Education  (Department) 
has  determined,  pursuant  to  20  U.S.C. 
1234c  and  1234f.  that  the  Idaho  State 
Department  of  Education  (ISDE)  has 
failed  to  comply  substantially  with 
certain  requirements  of  Title  I.  Part  A  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (Title  I).  20 
U.S.C.  6301  et  seq.,  and  that  it  is  not 
feasible  for  the  ISDE  to  achieve  full 
compliance  immediately.  Specifically, 
the  Assistant  Secretary  has  determined 
that  ISDE  failed  to  meet  a  number  of  the 
Title  I  requirements  concerning  the 
development  of  performance  standards 
and  an  aligned  assessment  system 
within  the  statutory  timeframe. 
For  the  following  reasons,  the 
Assistant  Secretary  has  concluded  that 
it  would  be  appropriate  to  enter  into  a 
compliance  agreement  with  the  ISDE  to 
bring  it  into  full  compliance  as  soon  as 
feasible.  During  the  effective  period  of 
the  compliance  agreement,  which  ends 
three  years  from  the  date  of  these 
findings,  the  ISDE  will  be  eligible  to 
receive  Title  I  funds  as  long  as  it 
complies  with  the  terms  and  conditions 
of  the  agreement  as  well  as  the 
provisions  of  Title  I.  Part  A  and  other 
applicable  Federal  statutory  and 
regulatory  requirements. 

II.  Relevant  Statutory  and  Regulatory 
Provisions 

A.  Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

Title  I,  Part  A  of  the  Elementary  aiid 
Secondary  Education  Act  of  1965  (Title 
I),  20  U.S.C.  6301  et  seq..  provides 
financial  assistance,  through  State 
educational  agencies,  to  local 
educational  agencies  to  provide  services 
in  high-poverty  schools  to  students  who 
are  failing  or  at  risk  of  failing  to  meet 
the  State's  student  performance 
standards.  Under  Title  I.  each  State, 
including  the  District  of  Columbia  and 
Puerto  Rico,  was  required  to  develop  or 
adopt,  by  the  1997-98  school  year, 
challenging  content  standards  in  at  least 
reading/language  arts  and  mathematics 
that  describe  what  the  State  expects  all 
students  to  know  and  be  able  to  do  and 
performance  standards,  aligned  with 
those  content  standards,  that  describe 
three  levels  of  proficiency  to  determine 


how  well  students  are  mastering  the 
content  standards. 

By  the  2000-2001  school  year.  Title  I 
required  each  State  to  develop  or  adopt 
a  set  of  student  assessments  in  at  least 
reading/language  arts  and  mathematics 
that  would  be  used  to  determine  the 
yearly  performance  of  schools  and 
school  districts  in  enabling  students  to 
meet  the  States  performance  standards. 
These  assessments  must  meet  the 
following  requirements: 

•  The  assessments  must  be  aligned  to 
a  State's  content  and  performance 
standards. 

•  They  must  be  administered 
annually  to  students  in  at  least  one 
grade  in  each  of  three  grade  ranges: 
Grades  3  through  5,  grades  6  through  9, 
and  grades  10  throu^  12.        ,    . ,    . 

•  They  must  be  valid  and  reliable  for 
the  purpose  for  which  they  are  used  and 
of  high  technical  quality. 

•  They  must  involve  multiple 
measures,  including  measures  that 
assess  higher-order  thinking  skills. 

•  They  must  provide  for  the  inclusion 
of  all  students  in  the  grades  assessed, 
including  students  with  disabilities  and 
limited  English  proficient  students. 

•  They  must  provide  individual 

reports. 

•  Results  from  the  assessments  must 
be  disaggregated  and  reported  by  major 
racial  and  ethnic  groups  and  other 
categories. 
20  U.S.C.  6311(b)(3). 1 


B.  The  General  Education  Provisions 
Act 

The  General  Education  Provisions  Act 
(GEPA)  provides  a  number  of  options 
when  the  Assistant  Secretary 
determines  a  recipient  of  Department 
funds  is  -failing  to  comply  substantially 
with  any  requirement  of  law  applicable 
to  such  funds  "  20  U.S.C.  1234c.  In  such 
case,  the  Assistant  Secretary  is 
authorized  to — 

(1)  Withhold  funds; 


'  On  lanuary  8.  2002.  title  I  of  the  Elementary  and 
Secondary  Education  Act  was  reauthorized  by  the 
No  Child  Left  Behind  Act  of  2001  (NCLB)  (Pub.  L. 
107-110).  The  NCLB  made  several  significant 
changes  to  the  Title  I  standards  and  assessment 
requirements.  First,  it  requires  that  each  State 
develop  academic  content  and  student  achievement 
standards  in  science  by  the  2005-O6  school  year. 
Second,  by  the  2005-06  school  year,  it  requires  a 
system  of  aligned  assessments  in  each  of  grades  3 
through  8  and  once  during.grades  10  through  12. 
Third,  it  requires  science  assessments  in  at  least 
three  grade  spans  by  the  2007-08  school  year. 
Fourth,  the  NCLB  significantly  changes  the 
deHnition  of  adequate  yearly  progress  each  State 
must  establish  to  hold  schools  and  school  districts 
accountable,  based  on  data  from  the  2001-02  test 
administration.  Finally,  by  the  2002-03  school  year 
the  NCLB  requires  State  and  school  district  report 
cards  that  include,  among  other  things,  assessment 
results  disaggregated  by  various  subgroups,  two- 
year  trend  data,  and  percent  of  students  tested. 


(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action -authorized 
by  law.  20  U.S.C.  1234c(a)(l)  through 
{a)(4). 

Under  section  457  of  GEPA.  the 
Assistant  Secretary  may  enter  into  a 
compliance  agreement  with  a  recipient 
that  is  failing  to  comply  substantially 
with  specific  program  requirements.  20 
U.S.C.  1234f.  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  the  law  as 
soon  as  feasible  and  not  to  excuse  or 
remedy  past  violations  of  such 
requirements."  20  U.S.C.  1234f(a). 
Before  entering  into  a  compliance 
agreement  with  a  recipient,  the 
Assistant  Secretary  must  hold  a  hearing 
at  which  the  recipient,  affected  students 
and  parents  or  their  representatives,  and 
other  interested  parties  are  invited  to 
participate.  At  that  hearing,  the 
recipient  has  the  burden  of  persuading 
the  Assistant  Secretary  that  full 
compliance  with  the  applicable 
requirements  of  law  is  not  feasible  until 
a  future  date  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance.  20  U.S.C. 
1234f(b)(l).  If,  on  the  basis  of  all  the 
available  evidence,  the  Assistant 
Secretary  determines  that  compliance 
until  a  future  date  is  genuinely  not 
feasible  and  that  a  compUance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance,  the  Assistant 
Secretary  must  make  written  findings  to 
that  effect  and  publish  those  findings, 
together  with  the  substance  of  any 
compliance  agreement,  in  the  Federal 
Register.  20  U.S.C.  1234f(b)(2). 

A  compliance  agreement  must  set 
forth  an  expiration  date,  not  later  than 
three  years  from  the  date  of  these 
written  findings,  by  which  time  the 
recipient  must  be  in  full  compliance 
with  all  program  requirements.  20 
U.S.C.  1234f(c){l).  In  addition,  a 
compliance  agreement  must  contain  the 
terms  and  conditions  with  which  the 
recipient  must  comply  during  the 
period  that  agreement  is  in  effect.  20 
U.S.C.  1234f(c)(2).  If  the  recipient  fails 
to  comply  with  any  of  the  terms  and 
conditions  of  the  compliance  agreement, 
the  Assistant  Secretary  may  consider  the 
agreement  no  longer  in  effect  and  may 
take  any  of  the  compliance  actions 
described  previously.  20  U.S.C. 
1234f(d). 
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m.  Analysis 

A.  Overview  of  Issues  To  Be  Resolved  in 
Determining  Whether  a  Compliance 
Agreement  Is  Appropriate 

In  deciding  whether  a  compliance 
agreement  between  the  Assistant 
Secretary  and  the  ISDE  is  appropriate, 
the  Assistant  Secretary  must  first 
determine  whether  compliance  by  the 
ISDE  with  the  Title  I  standards  and 
assessment  requirements  is  genuinely 
not  feasible  until  a  future  date.  20  U.S.C. 
1234f(b).  The  second  issue  that  the 
Assistant  Secretary  must  resolve  is 
whether  the  ISDE  will  be  able,  within  a 
period  of  up  to  three  years,  to  come  into 
compUance  with  the  Title  I 
requirements.  Not  only  must  the  ISDE 
come  into  full  compliance  by  th^end  of 
the  effective  period  of  the  compUance 
agreement,  it  must  also  make  steady  and 
measurable  progress  toward  that 
objective  while  the  compliance 
agreement  is  in  effect.  If  such  an 
outcome  is  not  possible,  then  a 
compliance  agreement  between  the 
Assistant  Secretary  and  the  ISED  would 
not  be  appropriate. 

B.  The  ISDE  Has  Failed  To  Comply 
Substantially  With  Title  I  Standards  and 
Assessment  Requirements 

la  October  2000,  the  ISDE  submitted 
evidence  of  its  final  assessment  system. 
The  Assistant  Secretary  submitted  that 
evidence  to  a  panel  of  three  assessment 
experts  for  peer  review.  Following  that 
review,  the  Acting  Deputy  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  Thomas  Corwin  concluded 
that  ISDE's  proposed  final  assessment 
system  did  not  meet  a  number  of  the 
Title  I  requirements.  Specifically,  the 
Acting  Deputy  Assistant  Secretary 
determined  that  the  ISDE  must  do  the 
following: 

•  Provide  information  on  Idaho's 
proposed  standards  based  assessment 
system. 

•  Provide  evidence  that  its 
accountabiUty  system  will  allow  the 
results  of  the  Idaho  final  assessment 
system,  including  local  assessments 
where  applicable,  to  be  the  primary 
indicators  of  adequate  yearly  progress. 

•  Provide  evidence  that  performance 
standards  have  been  developed  and 
implemented  and  that  they  are  aligned 
with  Idaho's  content  standards  and  the 
Idaho  assessment  system  that  is  being 
developed. 

•  Provide  clear  and  concise 
information  on  the  enrollment  of 
limited  English  proficient  students  and 
students  with  disabilities  in  the  State  at 
the  assessed  grade  levels  and  provide 
information  on  the  number  of  limited 
English  proficient  students  and  students 


with  disabiUties  who  take  the  standard 
form  of  the  Idaho  assessments  and  the 
Idaho  assessments  with 
accommodations,  and  the  number  of 
those  students  exempted  or  excluded 
&t)m  the  Idaho  assessment  program. 

•  Provide  a  copy  of  its  inclusion 
policy  for  limited  EngUsh  proficient 
students  and  provide  documentation 
that  the  State  Board  of  Education  has 
approved  it.  Included  in  that  poUcy 
should  be  information  on 
accommodations  for  limited  EngUsh 
proficient  students.  A  plan  for 
implementing  the  new  inclusion 
policies  and  for  monitoring  LEA 
compUance  with  the  new  inclusion 
policies  when  they  are  approved  should 
also  be  provided. 

•  Submit  information  on  the 
technical  quality  of  the  Idaho  alternate 
assessment  for  students  with  disabilities 
as  well  as  information  that  indicates  the 
extent  to  which  accommodations 
associated  with  the  norm-referenced 
tests  and  State-developed  assessments 
yield  valid  results  for  students  with 
disabilities,  as  weU  as  information 
regarding  any  accommodations  that  are 
planned  for  the  Direct  Mathematics  and 
Writing  assessments  and  the  technical 
quality  of  those  accommodated 
assessments. 

•  Document  how  it  will  incorporate 
performance  data  for  all  Idaho  students 
into  its  reporting  of  results  for 
assessment  and  accountability  purposes. 

•  Provide  evidence  regarding  the 
extent  to  which  the  components  of  the 
Idaho  Assessment  Program  are  aUgned 
with  Idaho  standards. 

•  Provide  technical  information  on 
each  of  the  components  of  the  Idaho 
Assessment  Program  and  information  on 
how  Idaho  ensures  the  fairness  of  its 
assessments  for  all  students. 

•  Provide  evidence  on  how  the 
multiple  measures  that  have  been 
incorporated  in  the  Idaho  Assessment 
Program  affect  the  validity,  reliability, 
and  fairness  of  those  assessments. 

•  Disaggregate  student  performance 
by  gender,  race/ethnicity,  migrant 
status,  disability  (versus  non-disability), 
economic  disadvantage  (versus  non- 
disadvantaged),  and  limited  EngUsh 
proficiency  status  at  the  LEA  and  school 
levels.  In  addition,  Idaho  must  add 
economic  disadvantage  to  the  categories 
that  are  currently  being  disaggregated  at 
the  State  level. 

•  Define  for  LEAs  which  students  are 
to  be  included  in  determining  adequate 
yearly  progress  (AYP)  for  schools  and 
LEAs. 

•  Provide  a  plan  for  evaluating  the 
AYP  of  its  small  schools  and  K-3 
schools. 


C.  The  ISDE  Carmot  Correct 
Immediately  Its  Noncompliance  With 
the  Title  I  Standards  and  Assessment 
Requirements 

Under  the  Title  I  statute,  ISDE  was 
required  to  implement  its  final 
assessment  system  no  later  than  the 
2000-2001  school  year.  20  U.S.C. 
6311(b)(6).  ISDE  submitted  evidence  of 
its  assessment  system  in  October  2000, 
but  the  Acrting  Deputy  Assistant 
Secretary  determined,  on  the  basis  of 
that  evidence,  that  ISDE's  system  did 
not  fully  meet  the  Title  I  requirements. 
Due  to  die  enormity  and  coinplexity  of 
developing  a  new  assessment  system 
that  addressed  the  Acting  Deputy 
Assistant  Secretary's  concerns,  the  ISDE 
was  not  able  to  complete  that  task 
between  the  time  it  submitted  its  system 
for  review  and  the  Idaho  2001 
assessment  window.  Thus,  in  2001,  the 
ISDE  administered  assessments  that  the 
Acting  Deputy  Assistant  Secreteuy  had 
determined  did  not  meet  the  Title  I 
requirements.  As  a  result,  the  Assistant 
Secretary  finds  that  it  is  hot  genuinely 
feasible  for  ISDE  to  come  into 
compliance  until  a  future  date. 

D.  The  ISDE  Can  Meet  the  Terms  and 
Conditions  of  a  Compliance  Agreement 
and  Come  Into  Full  Compliance  With 
the  Reqtxirements  of  Title  I  Within  Three 
Years 

At  the  public  hearing,  the  ISDE 
presented  evidence  of  its  commitment 
and  capability  to  come  into  compliance 
with  the  Title  I  standards  and 
assessment  requirements  within  three 
years.  For  example.  Idaho  entered  into 
a  contract  to  develop  reading  and 
mathematics  assessments  within  one 
year  at  grades  4.  8  and  10.  Idaho  has 
established  a  process  for  developing 
performance  descriptors  and  to  define 
performance  levels  for  its  assessment 
system  with  broad  based  involvement  of 
Idaho  citizens  and  has  established  a 
timeline  for  approving  the  performance 
descriptors  and  performance  levels. 
Idaho  has  also  received  approval  frtim 
the  Department  for  its  academic  content 
standards. 

Finally,  the  ISDE  has  developed  a 
comprehensive  action  plan, 
incorporated  into  the  compliance 
agreement,  that  sets  out  a  very  specific 
schedule  that  the  ISDE  has  agreed  to 
meet  during  the  next  three  years  for 
attaining  compliance  with  the  Title  I 
standards  and  assessment  requirements. 
As  a  result,  the  ISDE  is  committed  not 
oidy  to  coining  into  full  compliance 
within  three  years,  but  to  meeting  a 
stringent,  but  reasonable,  schedule  for 
doing  so.  The  action  plan  also 
demonstrates  that  the  ISDE  wiU  be  weU 
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on  its  way  to  meeting  the  new  standards 
and  assessment  requirements  of  the  No 
Child  Left  Behind  Act  of  2001.  The 
compliance  agreement  also  sets  out 
documentation  and  reporting 
procedures  that  the  ISDE  must  follow. 
These  provisions  will  allow  the 
Assistant  Secretary  to  ascertain 
promptly  whether  the  ISDE  is  meeting 
each  of  its  commitments  under  the 
compliance  agreement  and  is  on 
schedule  to  achieve  full  compliance 
within  the  effective  period  of  the 
agreement. 

The  task  of  developing  an  assessment 
system  that  meets  the  Title  I 
requirements  is  not  a  quick  or  easy  one. 
However,  the  Assistant  Secretary  has 
determined  that,  given  the  commitment 
of  the  ISDE  to  comply  with  the  terms 
and  conditions  of  the  compliance 
agreement,  it  is  possible  for  the  ISDE  to 
come  into  full  compliance  with  the  Title 
I  standards  and  assessment 
requirements  within  three  years. 

IV.  Conclusion  • 

For  the  foregoing  reasons,  the 
Assistant  Secretary  finds  the  following: 
(1)  That  full  compliance  by  the  ISDE 
with  the  standards  and  assessment 
requirements  of  Title  I  is  not  feasible 
until  a  future  date;  and  (2)  that  the  ISDE 
can  meet  the  terms  and  conditions  of 
the  attached  compliance  agreement  and 
come  into  full  compliance  with  the  Title 
I  standards  and  assessment 
requirements  within  three  years  of  the 
date  of  these  findings.  Therefore,  the 
Assistant  Secretary  has  determined  that 
it  is  appropriate  to  enter  into  a 
compliance  agreement  with  the  ISDE. 
Under  the  terms  of  20  U.S.C.  1234f,  that 
compliance  agreement  becomes 
effective  on  the  date  of  these  findings. 

Dated:  March  29.  2002. 

Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Compliance  Agreement  Under  Title  1  of 
the  Elementary  and  Secondary 
Education  Act  Between  the  United 
States  Department  of  Education  and  the 
Idaho  State  Department  of  Education 

Introduction 

Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title 
I)  required  each  State,  along  with  the 
District  of  Columbia  and  Puerto  Rico,  to 
develop  or  adopt,  by  the  1997-98  school 
year,  challenging  content  standards  in  at 
least  reading/language  arts  and 
mathematics  that  describe  what  the 
State  expects  all  students  to  know  and 
be  able  to  do.  Title  I  also  required  each 
State  to  develop  or  adopt  performance 
standards,  aligned  with  its  content 


standards,  that  describe  three  levels  of 
proficiency  to  determine  how  well 
students  are  mastering  the  content 
standards.  Finally,  by  the  2000-2001 
school  year.  Title  I  required  each  State 
to  develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  iii  enabling 
students  to  meet  the  State's  performance 
standards. 

The  Idaho  State  Department  of 
Education  (SDE]  was  not  able  to  meet 
these  requirements  by  the  statutory 
deadlines.  In  order  to  be  eligible  to 
continue  to  receive  Title  I  funds  while 
working  to  comply  with  the  statutory 
requirements.  Dr.  Marilyn  Howard, 
Idaho's  Superintendent  of  Public 
Instruction,  indicated  the  Idaho  SDE's 
interest  in  entering  into  a  compliance 
agreement  with  the  Office  of  Elementary 
and  Secondary  Education  (OESE)  of  the 
United  States  Department  of  Education. 
On  December  13,  2001.  OESE  conducted 
a  public  hearing  regarding  Idaho  SDE's 
ability  to  come  into  compliance  with  the 
Title  I  standards  and  assessment 
requirements  within  three  years.  Based 
on  testimony  at  that  hearing,  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant 
Secretary)  determined  that  compliance 
by  Idaho  SDE  with  the  Title  I  standards 
and  assessment  requirements  was 
genuinely  not  feasible  until  a  future  date 
because  of  the  "magnitude  and 
complexity  of  meeting  those 
requirements."  The  Assistant  Secretary 
also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of 
the  steps  Idaho  SDE  has  already  taken 
to  address  its  noncompliance,  its 
commitment  of  resources,  and  the  plans 
it  has  developed  for  further  action. 
These  plans  are  summarized  in  the 
Commitments  and  Timetable  below. 

Pursuant  to  this  Compliance 
Agreement  under  20  V.S.C.  sec.  1234f, 
Idaho  SDE  must  be  in  full  compliance 
with  the  requirements  of  Title  1  no  later 
than  three  years  from  the  date  of  the 
Assistant  Secretary's  written  findings,  a 
copy  of  which  is  attached  to,  and 
incorporated  by  reference  into,  this 
Agreement.  Specifically,  Idaho  SDE 
must  ensiire  and  document  that  it  will 
have  met  the  following  requirements: 

1.  Provide  information  on  Idaho's 
proposed  standards  based  assessment 
system.  Provide  a  copy  of  the 
development  contract  for  the  new 
assessment  system. 

2.  Provide  evidence  that  performance 
standards  have  been  developed  and 
implemented  and  that  they  are  aligned 
with  Idaho's  content  standards. 


3.  Provide  a  copy  of  the  Limited 
English  Proficient  student  (LEP) 
inclusion  policy  and  documentation  of 
State  approval.  Include  in  the  LEP 
policy  information  on  accommodations 
for  LEP  students.  Provide  a  plan  for 
implementing  the  new  LEP  inclusion 
policies  and  for  monitoring  LEA 
compliance  with  the  new  inclusion 
policies  when  they  are  approved. 
Provide  clear  and  concise  information 
on  the  enrollment  of  LEP  students  and 
students  with  disabilities  (SWD)  in  the 
state  at  the  assessed  grade  levels  and 
provide  information  on  the  number  of 
LEP  students  and  SWDs  who  take  the 
standard  form  of  the  Idaho  assessments 
and  the  Idaho  assessments  with 
accommodations,  and  the  number  of 
those  students  excluded  from  the  Idaho 
assessment  program. 

4.  Provide  evidence  that  the 
components  of  the  Idaho  Assessment 
Program  are  aligned  with  Idaho 
standards.  Provide  evidence  that  Idaho 
assessments  are  cognitively  complex. 
Identify  gaps  and  weaknesses  of  the 
assessment  system.  Provide  evidence  on 
how  the  multiple  measures  incorporated 
in  the  Idaho  Assessment  Program  affect 
the  validity,  reliability,  and  fairness  of 
those  assessments. 

5.  Provide  technical  information  on 
each  of  the  components  of  the  Idaho 
Assessment  Program.  Provide 
information  on  how  Idaho  will  ensure 
the  fairness  of  its  assessments  for  all 
students.  Submit  information  on  the 
technical  quality  of  the  Idaho  alternate 
assessment  for  SWD  as  well  as 
information  that  indicates  the  extent  to 
which  accommodations  yield  valid 
results  for  SWD. 

6.  Provide  evidence  that  student 
performance  will  be  disaggregated  by 
gender,  race/ethnicity,  migrant  status, 
disability  (versus  non-disability), 
economic  disadvantage  (versus  non- 
disadvantaged),  and  limited  English 
proficiency  status  at  the  school,  district, 
and  state  levels. 

7.  Demonstrate  that  the  Idaho  SDE  has 
developed  or  adopted  a  set  of  high- 
quality,  yearly  student  assessments  that 
will  be  used  a^  the  primary  means  of 
determining  the  yearly  performance  of 
each  local  educational  agency  and 
school  served  under  Title  I,  Part  A. 
Provide  evidence  that  the  accountability 
system  will  allow  the  results  of  the 
Idaho  final  assessment  system  to  be  the 
primary  indicators  of  adequate  yearly 
progress.  Document  the  incorporation  of 
performance  data  for  SWD  and  LEP 
students  into  the  reporting  of  results  for 
assessment  and  accountability  purposes. 

8.  Provide  a  plan  for  evaluating  the 
adequate  yearly  progress  of  small 
schools  and  K-2  schools. 


9.  Describe  plans  to  comply  with  the 
No  Child  Left  Behind  Act  of  200  I 
assessment  and  accountability 
requirements. 

During  the  period  that  this 
Compliance  Agreement  is  in  effect, 
Idaho  SDE  is  eligible  to  receive  Title  I, 
Part  A  funds  if  it  complies  with  the 
terms  and  conditions  of  this  Agreement, 
as  well  as  the  provisions  of  TiUe  I,  Part 
A  and  other  applicable  federal  statutory 
and  regulatory  requirements. 
Specifically,  the  Compliance  Agreement 
sets  forth  below  action  steps  Iddio  SDE 
must  meet  to  come  into  compliance 
with  its  Title  I  obligations. 

Compliance  Agreement,  April  2002 

U.S.  Dept.  of  Education/Idaho  State 
Dept.  of  Education 

The  action  steps  incorporated  into 
this  CompUance  Agreement  may  be 


amended  by  joint  agreement  of  the 
parties,  provided  full  compliance  can 
still  be  accompUshed  by  the  expiration 
date  of  the  Agreement. 

In  addition  to  all  of  the  terms  and 
conditions  set  forth  above,  Idaho  agrees 
that  its  continued  eligibility  to  receive 
Title  I,  Part  A  funds  is  predicated  upon 
compliance  with  statutory  and 
regulatory  requirements  of  that  program 
that  have  not  been  addressed  by  this 
Agreement,  including  the  requirements 
of  the  No  Child  Left  Behind  Act  of  2001. 

If  the  Idaho  SDE  fails  to  comply  with 
any  of  the  terms  and  conditions  of  this 
Compliance  Agreement,  including  the 
action  steps  below,  the  U.S.  Department 
of  Education  may  consider  the  < 
Agreement  no  longer  in  effect  and  may 
take  any  action  authorized  by  law, 
including  the  withholding  of  funds  or 
the  issuance  of  a  cease  and  desist  order. 


For  Idaho's  State  Department  of  Education: 
Dated:  March  22,  2002. 

Dr.  Marilyn  Howard, 
Superintendent. 

For  the  United  States  Department  of 
Education: 
Dated:  March  22.  2002. 

Susan  B.  Neuman, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Date  this  Compliance  Agreement  becomes 
effective  (Date  of  Assistant  Secretary's 
Written  Decision  and  Findings):  March  .21- 
.2002. 

Expiration  Date  of  this  Agreement:  March 
-.29—,  2005. 

Compliance  Agreement,  April  2002 

U.S.  Dept.  of  Education/Idaho  State  Dept.  of 
Education 

BILLING  CODE  4000-01^ 
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and  SWD  inclusion  policies  and  for 
monitoring  LEA  compliance  with  the 
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Develop  a  process  to  ensure  alignment  of 
content  standards  for  grades  4,  8,  and  10,  with 
the  assessment.  Consider  validity,  reliability 
and  cognitive  complexity.                             c^ 
Idaho  will  contract  with  experts  to  conduct      "^ 
studies  with  regard  to  new  assessment  system 
to  assure  that  it  is  aligned  with  Idaho  content 
and  performance  standards. 

Document  how  performance  descriptors  are 
aligned  with  the  content  standards. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  PR03-7-000] 

AIM  Pipeline.  LLC;  Notice  of  Petition 
for  Rate  Approval 


February  13,  2003. 

Take  notice  that  on  February  3,  2003. 
AIM  Pipeline.  LLC  (AIM)  filed,  pursuant 
to  section  284.123(b)(2)  of  the 
Commission's  Regulations,  a  petition  for 
rate  approval  for  transportation  services 
rendered  pursuant  to  Section  311(a)(2) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  AIM  proposes  a  system-wide 
maximum  interruptible  transportation 
rate  of  $0.2711  per  MMBtu  effective 
February  1.  2003.  . 

AIM'S  petition  states  that  it  is  an 
intrastate  pipeline  company  within  the 
meaning  of  section  2(16)  of  the  NGPA. 
15  U.S.C.  3301(16).  AIM  provides 
interruptible  transportation  service 
pursuant  to  section  311(a)(2)  of  the 
NGPA  through  its  facilities  located  in 

Pmsuan/to  section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may.  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  m 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington  DC  20426. 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  March 
3.  2003.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at /ittp.7/ 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  I  the  docket  number 
field  to  access  the  document.  For 
assistant,  please  contact  FERC  Online 


Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contract 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings. See  18  CFR 
385.2001(l)(iii)  and  the  instructions  on 
the  Commission's  Web  site  under  the 
"e-Filing"  link. 


Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-tl22  Filed  2-19-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-&-003] 

Algonquin  Gas  Transmission 
Company  Notice  of  Amendment 


February  13,  2003. 

Take  notice  that  on  February  5.  2003. 
Algonquin  Gas  Transmission  Company 
(Algonquin).  5400  Westheimer  Court. 
Houston.  Texas  77056-5310.  filed  in 
Docket  No.  CPOl-5-003.  an  application, 
pursuant  to  SecUon  7(c)  of  the  Natural 
Gas  Act  and  part  1 5  7  of  the  Federal 
Energy  Regulatory  Commission's 
regulations  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  December  21.  2001.  in  Docket 
No  CPOl-5-000.  as  amended  June  4, 
2002.  in  Docket  No.  CP01-5-OO2.  for 
Algonquin's  HubLine  project,  as  more 
hilly  described  in  the  application.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 

Specifically,  Algonquin  requests 
authorization  to  construct 
approximately  6.64  miles  of  24-inch 
pipeline  and  0.31  miles  of  8-inch 
pipeline  extending  from  the  terminus  of 
the  originally  certificated  Deer  Island 
Uteral  portion  of  Algonquin's  HubLine 
project  across  Boston  Harbor  through 
portions  of  East  Boston.  Chelsea,  and 
Everett,  Massachusetts  to  a  connection 
with  Algonquin's  existing  J-System. 
Algonquin  also  proposes  to  construct 
three  meter  stations  and  other  related 


facilities.  Algonquin  refers  to  the 
proposed  new  facilities  as  the  Everett 
Extension  project,  while  referring  to  the 
Everett  Extension  project  and  the  Deer 
Island  Uteral.  collectively,  as  HubLine 
Phase  II.  The  total  cost  of  the  HubLine 
Phase  II  facilities  is  estimated  to  be 
approximately  $110  million. 

Algonquin  also  requests  authorization 
to  implement  a  revised  initial 
incremental  surcharge  for  service  on  the 
entire  HubLine  Phase  11  facilities  in  lieu 
of  the  previously  approved  rate  for 
service  solely  on  the  Deer  Island  Uteral. 
Algonquin  states  that  firm 
transportation' service  will  be  rendered 
to  HubLine  Phase  II  shippers  pursuant 
to  Algonquin's  Rate  Schedule  AFT-1. 
Algonquin  proposes  no  change  to  the 
previously  approved  surcharge  for 
service  on  the  HubLine  mainline 
facilities. 

Algonquin  requests  that  the 
Commission  issue  a  final  certificate 
granting  the  authorizations  requested  on 
or  before  December  15.  2003.  in  order  to 
place  the  HubUne  Phase  H  facilities  into 
service  in  a  time  frame  consistent  with 
that  of  the  shippers  who  have  requested 
service  on  such  facilities.  Relatedly. 
Algonquin  has  requested  an  extension 
of  the  originally  authorized  time  to 
construct  and  place  into  service  the 
Deer  Island  Lateral  to  coincide  with  that 
of  the  Everett  Extension  project,  thereby 
enabling  Algonquin  to  construct  the 
HubLine  Phase  U  facilities  at  one  time. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr. 
Steven  E.  Tillman.  General  Manager, 
Regulatory  affairs,  Algonquin  Gas 
Transmission  Company,  P.O.  Box  1642. 
Houston,  Texas  77251-1642,  or  call 
(713)  627-5113  or  FAX  (713)  627-5947. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regidations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
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Commission  and  must  mail  a  cbpy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 

Environmental  commenters  will  not 
be  required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  h^e  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 

This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
jttocess  as  possible. 


Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Uw  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  6,  2003. 

Magalie  R.  Salas, 

Secretary.  * 

(FR  Doc.  03-4112  Filed  2-19-03;  8:45  am] 

BHJJNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-228-001] 

Alliance  Pipeline  L.P.;  Notice  of 
Compliance  Filing 

February  13,  2003. 

Take  notice  that  on  February  6,  2003., 
Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Substitute  First  Revised  Sheet  No.  253, 
proposed  to  become  effective  February 
1,  2003. 

On  December  31,  2002,  Alliance  filed 
First  Revised  Sheet  No.  253  to  amend 
the  General  Terms  and  Conditions 
(GTC)  of  its  FERC  Gas  Tariff  to  permit 
Alliance  to  terminate  a  temporary 
release  of  capacity,  upon  30-days 
written  notice  to  the  replacement 
shipper,  where  (i)  Alliance  has 
terminated  the  releasing  shipper's  Firm 
Transportation  Agreement  or  Master 
Capacity  Release  Agreement  in 
accordance  with  CTC  Section  8  (Default 
and  Termination);  and  (ii)  the  rate  stated 
in -the  replacement  shipper's  applicable 
Capacity  Release  Schedule  is  less  than 
the  rate  that  the  releasing  shipper  was 
obligated  to  pay  Alliance. 

Alliance  further  proposed  that  a 
replacement  shipper  may  avoid 
termination  of  the  temporary  release  if, 
prior  to  the  end  of  the  30-day  notice 
period,  the  replacement  shipper  agrees 
that,  beginning  the  first  day  after  the 
end  of  the  30-day  notice  period,  it  will 
pay.  for  the  remainder  of  the  term  of  the 
release,  either  the  rate  the  former 
releasing  shipper  was  obligated  to  pay 
Alliance,  the  maximum  applicable 
Recourse  Reservation  and  Usage 


Charges  as  stated  in  the  tariff  for  the 
applicable  service,  or  a  rate  mutually 
agreed  upon  by  Alliance  and  the 
Shipper. 

By  order  issued  January  30,  2003,  the 
Commission  accepted  Alliance's  filing, 
to  be  effective  February  1,  2003,  subject 
to  Alliance  filing  clarifying  language 
specifying  that  the  replacement  shipper 
may  retain  the  released  capacity  by 
agreeing  to  pay  the  "lesser  of  the 
available  rate  options.  By  its  filing. 
Alliance  is  proposing  to  add  the 
required  clarifying  language.  Alliance 
states  further  that,  because  the  relative 
relationship  between  its  recourse  and 
negotiated  rates  will  not  necessarily 
remain  static  over  the  term  of  any 
particidar  release  of  capacity,  it  is  also 
adding  further  clarifying  language  to 
provide  the  replacement  shipper  with 
the  right  to  determine  which  of  the 
available  rate  options  will  provide  the 
lowest  effective  rate  over  the  remaining 
term  of  a  capacity  release. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE;.  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  liiis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http-.l lwww.ferc.gov  M%\vig  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  AssistanciB,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  Protest 
Date:  February  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4125  Filed  2-19-03;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-161-028] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

February  13.  2003. 

Take  notice  that  on  October  21.  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas)  tendered  for  filing  a 
'  report  on  the  flow-back  to  customers  of 
hinds  received  from  insurance  carriers 
for  environment  costs  attributable  to 
Columbia  Gas'  Docket  No.  RP91-161 
settlement  period. 
Columbia  Gas  states  that  it  allocated 
*      such  recoveries  among  customers  based 
on  their  fixed  cost  responsibility  for 
services  on  the  Columbia  Gas  system 
during  the  period  December  1.  1991 
through  January  31.  1996.  the  period  of 
the  Docket  No."RP91-161  settlement. 
Columbia  Gas  further  states  that  it 
provided  copies  of  the  report  to  all 
customers  who  received  a  share  of  the 
environmental  issuance  recoveries  and 
all  state  commissions  whose  jurisdiction 
includes  the  location  of  any  such 
recipient. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
•     may  be  filed  electronically  via  the 

Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Conmiission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  February  20.  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-4126  Filed  2-19-03;  8:45  am! 

BH.UNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9fr-389-075] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

February  13,  2003. 

Take  notice  that  on  February  7,  2003., 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Third  Revised 
Sheet  No.  20C;  Third  Revised  Sheet  No. 
20E;  Third  Revised  Sheet  No.  20F:  and 
Third  Revised  Sheet  No.  20G,  with  an 
effective  date  of  February  1,  2003. 

Columbia  Gulf  states  that  it  is  filing 
these  tariff  sheets  to  comply  with  the 
Commission's  orders  approving 
negotiated  rate  agreements  in  Docket 
Nos.  RP96-389-052,  055.  060  and  067. 
The  instant  filing  contains  revised  tariff 
sheets  reflecting  the  rate  effective  on 
February  1.  2003. 

Columbia  Gulf  states  further  that  it 
has  served  copies  of  the  filing  on  all 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
'  site  under  the  "e-Filing"  link. 


Comment  Date:  February  19.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4127  Filed  2-19-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-534-004] 

Guardian  Pipeline  Company,  L.L.C.; 
Notice  of  Negotiated  Rates 

February  13,  2003. 

Take  notice  that  on  February  11, 
2003.,  Guardian  Pipeline  Company, 
L.L.C.  (Guardian)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
6,  proposed  to  be  effective  February  1, 
2003. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  reflect  a  change  in  the 
primary  receipt  points  on  a  negotiated 
rate  agreement  that  was  amended  to  be 
effective  February  1,  2003. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  ftiust  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fr«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Comment  Date:  February  24,  2003. 
Magalie  R.  Salas, 
Secretory. 

|FR  Doc.  03-4124  Filed  2-19-03;  8:45  am) 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EROS-293-000] 

Nortli  Branch  Resources,  LLC;  Notice 
of  Issuance  of  Order 

February  13,  2003. 

North  Branch  Resources,  LLC  (North 
Branch)  filed  an  application  requesting 
authority  to  transact  at  market-based 
rates  along  with  the  accompanying 
tari£f.  The  proposed  market-based  rate 
tariff  provides  for  the  sale  of  capacity 
and  energy  at  market-based  rates.  North 
Branch  also  requested  waiver  of  various 
Conunission  regulations.  In  particular, 
North  Branch  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  North  Branch. 

On  February  11,  2003.,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  ujider  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  North  Branch  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissidn, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
13,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above.  North 
Branch  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  North  Branch,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
*  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  North  Branch's  issuances  of 
seciuities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
docimient.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encovirages 
electronic  filings. 

Magalie  R.  Salas,  ' 

Secretary. 

[FR  Doc.  03^115  Filed  2-19-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-38-004] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

February  13.  2003. 

Take  notice  that  on  February  10, 
2003.,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  February  23,  2003: 

Substitute  Second  Revised  Sheet  No.  284    , 
Substitute  Third  Revised  Sheet  No.  285 
Substitute  Original  Sheet  No.  285A 
Original  Sheet  No.  285B 
Sixth  Revised  Sheet  No.  289 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  on  January 
29,  2003,  in  Docket  No.  GT02-38,  et  al. 
(Order)  regarding  the  creditworthiness 
and  capacity  release  provisions  of 
Northern's  tariff. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to  " 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conmiission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4117  Filed  2-19-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROa-300-001] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

February  13,  2003. 

Take  notice  that  on  February  12,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  filed  an  errata  to  replace  and 
correct  tariff  sheets  to  its  December  20, 
2002  filing  of  Transmission  Owner 
Tariff  (TO  Tariff)  rate  for  the 
Transmission  Revenue  Balancing 
Account  Adjustment,  the  Reliability 
Services  rate,  and  the  Transmission 
Access  Charge  Balancing  Accoimt 
Adjustment  also  set  forth  in  its  TO 
Tariff.  The  Errata  corrects  certain  word 
processing  errors  in  Appendices  I  and  II 
of  the  filing.  None  of  the  replacement 
pages  contains  a  change  in  rates  as 
originally  proposed  in  the  December  20, 
2002  filing. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  California 
Independent  System  Operator  (ISO). 
-Scheduling  Coordinators  registered  with 
the  ISO,  Southern  California  Edison 
Company,  San  Diego  Gas  &Electric 
Company,  the  California  Public  Utilities 
Commission  and  other  parties  to  the 
official  service  lists  in  this  docket  and 
recent  TO  Tariff  rate  cases,  FERC  Docket 
Nos.  EROO-2360-000  and  EROl -66-000. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
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20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  February  24.  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-4116  Filed  2-19-03;  8:45  am) 

BiLMNO  cooe  •n7-01-P 


DEPARTMENT  OF  ENERGY 

FedeK9l  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-035] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

February  13.  2003. 

Take  notice  that  on  February  11. 
2003..  PG&E  Gas  Transmission. 
Northwest  Corporation  (GTN)  tendered 
for  filing  to  be  part  of  its  FERC  Gas 
Tariff,  Second  Revi^d  Volume  No.  1-A. 
Fourth  Revised  Sheet  No.  15  and  First 
Revised  Sheet  No.  18.  GTN  requests  that 
the  Commission  accept  the  proposed 
tariff  sheets  to  be  effective  February  11. 
2003. 


GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
three  negotiated  rate  agreements. 

GTN  ftirther  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http.// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
-    site  under  the  "e-Filing"  link. 

Comment  Date:  February  24.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-^128  Filed  2-19-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-243-O02] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Compliance  Rling 

February  13,  2003. 

Take  notice  that  on  February  7.  2003, 
Pine  Needle  LNG  Company.  LLC  (Pine 
Needle),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 


2nd  Sub  Second  Revised  Sheet  No.  89 
and  Substitute  Original  Sheet  No.  89A. 
with  an  effective  date  of  January  1. 
2003. 

Pine  Needle  states  that  the  instant 
filing  is  submitted  in  compliance  with 
the  Commission's  letter  order  issued 
January  24.  2003  (January  24  Order)  in 
the  referenced  docket.  The  January  24 
Order  directed  Pine  Needle  to  refile. 
within  15  days  of  the  order,  tariff  sheets, 
to  implement  NAESB  Standards  2.3.32. 
4.3.23  and  4.3.54  to  the  extent  these 
standards  pertain  to  matters  other  than 
netting  and  trading  and  imbalances. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  xxsing  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 

Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  19.  2003. 

Magalie  R.  Salas, 

Secretary.  ^ 

IFR  Doc.  03-4123  Filed  2-19-03;  8:45  am) 

BILUNG  cooe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Availability  of  Executive 
Summary  and  Index  Templates 

February  13,  2003. 

San  Diego  Gas  &  Electric  Company, 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
Sjrstem  Operator  Corporation  and  the 
California  Power  Exchange, 
Respondent 

[Docket  No.  EL00-95-075J 

Investigation  of  Practices  of  the 
California  Independent  System 
Operator  and  the  California  Power 
Exchange  and  Puget  Sound  Energy, 
Inc.,  et  al.  Complainant,  v.  All 
Jurisdictional  Sellers  of  Energy  and/or 
Capacity  at  Wholesale  into  Electric 
Energy  and/or  Capacity  Markets  in  the 
Pacific  NorthwA^,  Including  Parties  to 
the  Western  Sy|lems  Power  Pool 
Agreement  Respondent 

(Docket  Nos.  ELOO-98-063,  Docket  No. 
ELOl-10-0071 

Pursuant  to  the  orders  issued  on 
February  10.  2003.,  in  the  above 
captioned  dockets. '  the  Commission  has 
posted  on  its  Web  site  {http:// 
www.ferc.gov)  the  guidelines  and 
templates  for  parties  that  will  be  making 
additional  submissions.  This 
information  can  be  found  in  the  "What's 
New  at  FERC"  window. 

All  parties  making  these  submissions 
must  follow  the  posted  instructions  and 
use  the  provided  templates  for  filing 
their  executive  summary  afcd  their 
indices  of  additional  information. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4113  Filed  2-19-03;  8:45  am] 

BHJJNG  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-648-003,  et  al.] 

Sithe  New  Boston,  LLC,  et  al.;  Electric 
Rate  and  Corporate  HHngs 

February  12.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 


'  San  Diego  Gas  ft  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.,  et  al.  102  FERC1 61.164 
(2003).  and  Puget  Sound  Energy.  Inc.,  et  ai,  102 
FERC  161,163  (2003). 


listed  in  ascending  order  within  each 
docket  classification. 

1.  Sithe  New  Boston,  LLC 

[Docket  No .  ER02-648-003 ) 

Take  notice  that  on  February  10,  2003, 
Sithe  New  Boston,  LLC  filed  a  refund 
report  in  the  above-captioned 
proceeding. 

Comment  Date:  March  3,  2003. 

2.  New  England  Power  Pool  ISO  New 
England  inc. 

[Docket  No.  ER02-2330-009] 

Take  notice  that  on  February  7.  2003, 
ISO  New  England  Inc.,  submitted  its 
notice  in  the  above  docket  that  the 
NEPOOL  System  Rules  and  computer 
programs  necessary  to  implement  New 
England's  standard  market  design  are 
fully  in  place  and  functional,  a 
precondition  to  the  effectiveness  of  the 
new  markets,  and  that  the  ISO  has 
advised  the  Commission  that  the  current 
schedule  calls  for  implementation  of  the 
new  markets  on  March  1,  2003. 

ISO  New  England,  hic,  states  that 
copies  of  said  filing  have  been  served 
upon  NEPOOL  Participants  as  well  as 
upon  the  governors  and  utility 
regulatory  agencies  of  the  six  New 
England  States. 

Comment  Date:  February  24.  2003. 

3.  Union  Power  Partners,  L.P. 

[Docket  No.  ER03-275-001) 

Take  notice  that  on  February  10, 
2003.,  Union  Power  Partners,  L.P., 
(UPP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its 
filing  submitted  December  13,  2002 
requesting  to  amend  the  Western 
Systems  Power  Pool  (WSPP)  Agreement 
to  include  UPP  as  a  participant.  UPP 
requests  that  the  Commission  allow  the 
amendment  to  the  WSPP  Agreement  to 
become  effective  on  December  11,  2002. 

UPP  states  that  a  copy  o\  this  filing 
has  been  served  upon  the  WSPP 
Executive  Committee  Chair,  WSPP 
Operating  Committee  Chair,  WSPP 
General  Coimsel,  and  Arizona  Public 
Service  Company. 

Comment  Date:  March  3 ,  2003. 

4.  Ameren  Services  Company 

[Docket  No.  ER03-464-0011  ' 

Take  notice  that  on  February  7,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service 
between  ASC  and  Soyland  Power 
Cooperative,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  replace 
the  unexecuted  Agreement  in  Docket 
No.  ER03-464-000  v>rith  a  revised, 
imexecuted  Agreement. 


Comment  Date:  February  28,  2003.  . 

5.  Ohio  Valley  Electric  Corporation 

[Docket  No.  ER03-51 1-000] 

Take  notice  that  on  February  10,  2003, 
Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement, 
dated  as  of  October  23. 1996.  between 
OVEC  and  Western  Power  Services,  Inc. 
(WPS),  designated  as  Service  Agreement 
No.  2  under  OVEC's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  OVEC 
proposes  an  effective  date  of  April  8, 
2002. 

OVEC  states  that  a  copy  of  this  filing 
was  served  upon  Western. 

Comment  Date:  March  3,  2003. 

6.  CL  Power  Sales  Six,  L.L.C 

[Docket  No.  ER03-512-0001 

Take  notice  that  on  February  10. 
2003..  CL  Power  Sales  Six.  L.L.C.. 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  authorization  to 
engage  in  wholesale  electric  energy 
transactions  at  market-based  rates,  filed 
on  August  7. 1996. 

Comment  Date:  March  3.  2003. 

7.  Invenergy  Energy  Marketing  LLC 

[Docket  No.  ER03-513-0001 

Take  notice  that  on  February  10. 
2003.,  Invenergy  Energy  Marketing  LLC 
(Invenergy)  filed  a  Notice  of 
Cancellation  of  its  FERC  Electric  Tariff. 
Original  Volume  No.  1.  with  a  proposed 
effective  date  of  October  I,  2002. 
Invenergy  states  that  it  no  longer 
engaged  in  the  power  marketing 
business,  will  not  conduct  power 
marketing  activities  in  the  future,  and 
has  no  outstanding  power  sales 
contracts;  accordingly,  Invenergy  states 
that  no  purchasers  will  be  affected  by 
the  Notice  of  Cancellation. 

Comment  Date:  March  3,  2003. 

8.  Duke  Energy  Marketing  Corp. 

[Docket  No.  ER03-514-0001 

Take  notice  that,  on  February  10, 
2003.  Duke  Energy  Marketing  Corp.. 
tendered  for  filing  a  Notice  of 
Cancellation  pursuant  to  18  CFR  35.15. 
in  order  to  reflect  the  cancellation  of  its 
market-based  rate  tariff,  designated  as 
Rate  Schedule  FERC  No.  1.  Revision  No. 
1,  originally  accepted  for  filing  in 
Docket  No.  ER96-109-000. 

Comment  Date:  March  3,  2003. 

9.  Black  Oak  Capital,  LLC 

[Docket  No.  ER03-5 15-000] 

Take  notice  that  on  February  10.  2003. 
Black  Oak  Capital.  LLC  (Black  Oak) 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
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for  acceptance  of  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Black  Oak  states  that  it  intends  to 
engage  in  wholesale  electric  power"  and 
energy  purchases  and  sales  as  a 
marketer;  is  not  in  the  business  of 
generating  or  transmitting  electric 
power;  and,  is  an  independent 
electricity  marketer  with  a  sole  piupose 
of  buying  and  selling  electricity  in  the 
wholesale  electricity  market. 

Comment  Date:  March  3,  2003. 

10.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  ES03-24-000| 

Take  notice  that  on  February  6.  2003, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  {Florida  Keys) 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act     • 
seeking  authorization  to  make  short- 
term  borrowings  in  an  amount  not  to 
exceed  $8.7  million  under  agreements 
with  CoBank,  ACB  and  the  National 
Rural  Cooperative  Finance  Corporation. 

Florida  Keys  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  March  5.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03^114  Filed  2-19-03;  8:45  am] . 

BILLmO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  _ 

Notice  of  Application  Tendered  for 
Filing  with  ttie  Commission,  Soliciting 
Additional  Studies  Requests, 
Establishing  Procedural  Schedule  for 
Licensing,  and  a  Deadline  for 
Submission  of  Final  Amendments 

February  13,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License,  constructed  project. 

b.  Project  No.:  11810-004. 

c.  Date  Filed:  January  30,  2003.    ' 

d.  Applicant:  City  of  Augusta. 

e.  Name  of  Project:  Augusta  Canal 
Project. 

f.  Location:  Adjacent  to  the  Savannah 
River,  in  Richmond  County,  Georgia, 
near  the  town  of  Augusta,  Georgia.  The 
project  does  not  occupy  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825{r). 

h.  Applicant:  Max  Hicks,  Director, 
Utilities  Department.  360  Bay  Street, 
Suite  180,  Augusta,  Georgia  30901,  (706) 
312-4121. 

i.  FERC  Contact:  Monte  TerHaar, 
(202)-502-«035  or 
monte.terhaar@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperation  status  should  follow 
the  instruction  for  filing  comments 
described  in  item  1  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 


Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant.  Parties  who  would  like  to 
request  additional  scientific  studies 
should  follow  the  instruction  for  filing 
comments  described  in  item  1  below. 

1.  Deadline  for  filing  comments  on  the 
application:  60  days  from  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link.  After  logging  into  the  e-Filing 
system,  select  "Comment  on  Filing" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process." 

m.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  proposed  project  description: 
The  City  of  Augusta  does  not  propose  to 
Construct  hydroelectric  generation 
facilities  and  the  project  would  produce 
no  power.  Augusta  is  proposing  to 
license  parts  of  the  Augusta  Canal 
system  which  pass  flows  for  use  by 
three  existing  hydroelectric  projects 
located  in  the  Augusta  Canal.  These 
projects  are  the  1.2  megawatt  (MW) 
Enterprise  Project  (No.  2935),  the  2.475 
MW  Sibley  Mill  Project  (No.  5044).  and 
the  2.05  MW  King  Mill  Project  (No. 
9988).  The  proposed  project  would 
consist  of  the  following:  (1)  The  1,666- 
foot-long  stone-masonry  Augusta 
Diversion  Dam;  (2)  the  2,250-foot-long 
Savannah  River  impoundment  between 
Steven's  Creek  Dam  and  the  Augusta 
Diversion  Dam;  and  (3)  the  first  level  of 
the  Augusta  Canal,  which  extends  about 
7  miles  between  the  Augusta  Diversion 
Dam  and  the  Thirteenth  Street  gates. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
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the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  OT  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Georgia  State 
Historic  Preservation  Officer  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR,  part  800. 

q.  Procedural  schedule:  At  this  time 
we  do  not  anticipate  the  need  for 
preparing  a  draft  EA.  We  intend  to 
prepare  one,  multi-project 
environmental  document  which  will 
include  the  Augusta  Canal  Project  (P- 
11810),  the  Enterprise  Project  (P-2935), 
and  the  Sibley  Mill  Project  (P-5044). 
The  EA  will  include  our 
recommendations  for  operating 
procedures  and  environmental 
enhancement  measures  that  should  be 
part  of  any  license  issued  by  the 
Commission.  Recipients  will  have  60 
days  to  provide  the  Commission  with 
any  written  comments  on  the  EA.  All 
comments  filed  with  the  Commission 
will  be  considered  in  the  Order  taking 
final  action  on  the  license  applications. 
However,  should  substantive  comments 
requiring  re-analysis  be  received  on  the 
NEPA  document,  we  would  consider 
preparing  a  subsequent  NEPA 
document. 

The  application  will  be  processed 
according  to  the  following  Hydro 
Licensing  Schedule.  Revisions  to  the 
schedule  may  be  made  as  appropriate. 

Scoping  Document  1 — March  2003. 

Comments  on  Scoping  Document  1 — 
May  2003. 

Issue  acceptance  letter/request 
additional  information — May  2003. 

Additional  Information  Due — July 
2003. 

Notice  of  ready  for  environmental 
analysis/Notice  soliciting  final  terms 
and  conditions — July  2003. 

Deadline  for  Agency 
Reconunendations — September  2003. 

Notice  of  the  availability  of  the  EA — 
November  2003. 

Public  Comments  on  EA  due — 
January  2003. 

Ready  for  Commission's  decision  on 
the  application — March  2004 

r.  Final  amendments  to  the 
application  must  be  filed  with  the 
Commission  no  later  than  30  days  from 


the  issuemce  date  of  the  notice  of  ready 
for  environmental  analysis. 

Magalie  R  Salas, 

Secretary. 

[FR  Doc.  03-tll8  Filed  2-19-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protests  and 
Establishing  Procedures  for 
Relicensing 

February  13,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
Ltic6n.S6. 

b.  Project  No.:  1979-012. 

c.  Date  Filed:  June  21 ,  2002. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Alexander 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River 
near  the  City  of  Merrill,  Lincoln  County, 
Wisconsin.  The  project  occupies  3.59 
acres  of  public  land  administered  by  the 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  David  W. 
Harpole,  Wisconsin  Public  Service 
Corporation,  700  N.  Adams  Street,  PO 
Box  19002,  Green  Bay,  Wisconsin. 
54307  (920) 433-1264. 

i.  FERC  Contact:  Michael  Spencer, 
michael.spencer@FERC.fed. us,  (202) 
502-6093. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  M^alie 
Salas,  Secretary  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 


or  documents  with  the  Conmiission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  dam,  described 
from  east  to  west  side  as  comprised  of 
a  gated  spillway  controlled  by  11 
Taintor  gates  each  measuring  26-feet- 
wide  and  15-feet-high,  the  powerhouse, 
a  385-foot-long  concrete  wall  with  earth 
backfill,  and  a  515-foot-long.  20-foot- 
high  earthen  embankment  dam;  (2)  a 
reservoir  with  a  surface  area  of  803  acres 
and,  a  7,000  acre-foot  storage  volume  at 
normal  pond  elevation;  (3)  the 
powerhouse  contains  three  generating 
units  with  an  total  installed  capacity'  of 
4,200-kilowatts  (4)  a  transmission        '  *= 
substation;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  generation  is  23,550 
megawatt-hours . 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
review  at  the  "Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fiw  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  if  the  Conmiission  determines 
it  necessarj'  to  do  so. 

Issue  Scoping  Document  1  for 
comments— March  2003. 

Request  Additional  Information — May 
2003. 

Issue  Scoping  Document  2 — August 
2003. 

Notice  of  application  is  ready  for 
environmental  analysis — August  2003. 

Notice  of  the  availability  of  the  draft 
EA— December  2003. 

Notice  of  the  availability  of  the  final 
EA— April  2004. 

Ready  for  Commission's  decision  on 
the  application — April  2004. 

o.  This  notice  also  consists  of  the 
follovtring  standard  paragraphs: 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
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the  requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211. 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — All  filings  must  (1)  Bear  in 
all  capital  letters  the  title  "PROTEST" 
or  "MOTION  TO  INTERVENE;  '  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4119  Filed  2-19-03;  8:45  am] 

BILUNQ  COOe  6717-01-l» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Rellcensing  and  a  Deadline  for 
Submission  of  Final  Amondments 

February  13.  2003. 

Take  notice  that  the  following 
hydroelectric  subsequent  license 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 

inspection. 

a.  Type  of  Application:  New  License 
for  a  Major  Water  Power  Project. 

b.  Project  No.:  P-2181-014. 

c.  Date  filed:  February  10.  2003. 

d.  Applicant:  Northern  States  Power 
Company  (d/b/a  Xcel  Energy). 

e.  Name  of  Project:  Menomonie 
Hydroelectric  Project. 

f.  Location:  On  the  Red  Cedar  River. 
City  of  Menomonie.  Ehmn  County, 
Wisconsin.  This  project  would  not  use 
federal  lands  and  there  are  no  federal 
lands  within  the  project's  boimdary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 


h.  Applicant  Contact:  Mr.  William 
Zawacki.  Director,  Hydro  Plants,  or  Ms. 
Kristina  Bourget.  Esq.,  Northern  States 
Power  Company  (d/b/a  Xcel  Energy). 
1414  West  Hamilton  Avenue.  PO  Box  8. 
Eau  Claire,  Wisconsin  54702-0008, 
715-836-1136  or  715-839-1305, 
respectively,  or  Mr.  William  J.  Madden. 
Jr..  Esq.,  Winston  and  Strawn.  1400  L 
Street.  NW..  Washington.  DC  20005- 
3502. 202-371-5715. 

i.  FERC  Contact:  John  Ramer. 
john.ramei^ferc.gov  (202)  502-8969. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  state,  and  local  agencies 
and  Indian  tribes  with  jvuisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
enviromnental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency.  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  after  the  application  filing( 
i.e.,  by  April  10.  2003.rand  serve  a  copy 
of  the  reauest  on  the  applicant. 

1.  Deaaline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  April  10.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  ( http:// 
www.ferc.gov )  under  the  "e-Filing" 
link.  After  logging  into  the  e-Filing 
system,  select  "Comment  on  FiUng" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process." 
m.  The  apphcation  is  not  ready  for 
environmental  analysis  at  this  time. 


n.  Project  Description:  The 
Menomonie  Hydroelectric  Project 
consists  of  the  following  existing 
facilities:  (1)  A  624-foot-long  by  about 
40-foot-high  dam,  topped  with  five.  40- 
foot-wide  by  19- foot-high  and  one.  9- 
foot-high  by  25-foot-wide,  steel  Tainter 
gates  and  with  a  total  dam  discharge 
capacity  of  62,000  cubic  feet  per 
second(cfs);  (2)  a  1,405-acre  reservoir 
(Lake  Menomin)  with  a  gross  storage 
capacity  of  about  15,000-acre  feet;  (3)  a 
72-foot-long  by  about  50-foot-wide  by 
40-foot-high  powerhouse  containing 
two,  vertical-shaft  Kaplan  turbine- 
generators  with  a  combined  total 
maximum  hydraulic  capacity  of  2,700 
cfs  and  with  a  total  installed  generating 
capacity  of  about  5.4  megawatts  (MW) 
and  producing  a  total  of  23,358,292 
kilowatt-hours  (kWh)  annually;  (4)  a 
substation  containing  a  69  kilovolt  (kV) 
bus  fcom  which  power  flows  to  serve 
the  applicant's  interconnected  electrical 
system  or  to  a  12.5  kv  local  distribution 
system;  along  with  (5)  appurtenant 
facilities,  such  as.  govenors  and  electric 
switchgear.  The  dam  and  existing 
project  facilities  are  owned  by  Nordiem 
States  Power  Company  (d/b/a  Xcel 
Energy). 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link — 
select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676  or  for  TYY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106,  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be       ^ 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate.  The  Commission  staff 
proposes  to  issue  one  envirorunental 
assessment  rather  than  issue  a  draft  and 
final  EA.  Comments,  terms  and 
conditions,  recommendations, 
prescriptions,  and  reply  comments,  if 
any,  will  be  addresseid  in  an  EA  issued 
in  the  spring  of  2004. 

Issue  Acceptance  or  Deficiency 
Letter— June  2003. 
Issue  Scoping  Document— July  2003. 
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Notice  that  application  is  ready  for 
environmental  analysis — October  2003. 

Notice  of  the  availability  of  the  EA — 
March  2004. 

Ready  for  Commission  decision  on 
the  apphcation — May  20O4. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4120  Filed  2-19-03;  8:45  am] 

BILUNG  COOe  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  with  the  Commission,  SoHcKing 
Addttionai  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Rellcensing  and  a  Deadline  for 
Submission  of  Rnal  Amendments 

February  13.  2003. 

Take  notice  that  the  following 
hydroelectric  subsequent  license 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  New  License 
for  a  Major  Water  Power  Project. 

b.  Project  No.  P-2697-014. 

c.  Date  filed:  February  10.  2003. 

d.  Applicant:  Northern  States  Power 
Company  (d/b/a  Xcel  Energy). 

e.  Name  of  Project:  Cedar  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Red  Cedar  River, 
Duim  County,  Wisconsin.  This  project 
would  not  use  federal  lands:  however,  a 
2.4  acre  island  owmed  by  the  Bureau  of 
Land  Management  located  at  the 
confluence  of  Red  Cedar  River  and 
Tainter  Lake  is  within  the  project's 
boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  William 
Zawacki,  Director,  Hydro  Plants,  or  Ms. 
Kristina  Bourget,  Esq.,  Northern  States 
Power  Company  (d/b/a  Xcel  Energy), 
1414  West  Hamilton  Avenue,  PO  Box  8, 
Eau  Claire,  Wisconsin  54702-0008, 
715-836-1136  or  715-639-1305, 
respectively,  or  Mr.  William  J.  Madden, 
Jr..  Esq..  Winston  and  Strawm.  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  202-371-5715. 

i.  FERC  Contact:  John  Ramer, 
john.ramerdferc.gov  (202)  502-8969. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  state,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 


or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency.  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  he  conducted  in 
order  to  form  an  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  after  the  application 
filing(i.e..  by  April  10,  2003.)  and  serve 
a  copy  of  the  request  on  the  applicant. 

I.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  April  10.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  docimients 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Fvuther,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiuce  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
select  "Comment  on  Filing"  from  the 
Filing  Type  Selection  screen  and 
continue  with  the  filing  process." 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  Project  Description:  The  Cedar  Falls 
Hydroelectric  Project  consists  of  the 
following  existing  facilities:  (1)  A  510- 
foot-long  by  about  50-foot-high  dam, 
topped  with  two,  23-foot-wride  by  5-foot- 
high,  steel  Tainter  gates  and  with  a  total 
dam  discharge  capacity  of  57,000  cubic 
feet  per  second(c£s);  (2)  a  1,752-acre 
reservoir  (Tainter  Lake)  with  a  gross 
storage  capacity  of  about  23,000-acre 
feet;  (3)  a  140-foot-long  by  150-foot-wide 
by  42-foot-high  powerhouse  containing 
three  2,000  kilowatt  (kW)  horizontal 
generators  with  Francis  turbines  with  a 
total  maximum  hydraulic  capacity  of 
2,500  cfs  and  with  a  total  installed 


generating  capacity  of  7.1megawatts 
(MW)  and  producing  a  total  of 
33,678,351  kilowatt-hours  (kWh) 
annually;  (4)  a  substation  containing  a 
69  kilovolt  (kV)  bus  from  which  power 
flows  to  four  69  kV  transmission  lines 
which  serve  the  applicant's 
interconnected  electrical  system  or  to  a 
10,500  kva  transformer  that  serves  a 
local  distribution  load;  along  with  (5) 
appurtenant  facihties.  such  as.  govenors 
and  electric  switchgear.  The  dam  and 
existing  project  facilities  are  owned  by 
Northern  States  Power  Company  (d/b/a 
Xcel  Energy). 

o.  A  copy  of  the  apphcation  is  on  file 
with  the  Commissien  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link — 
select  'Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  OnUne  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676  or  for  TYY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  apphcation  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate.  The  Commission  staff 
proposes  to  issue  one  environmental 
assessment  rather  than  issue  a  draft  and 
final  EA.  Comments,  terms  and 
conditions,  recommendations, 
prescriptions,  and  reply  comments,  if 
any.  will  be  addressed  in  an  EA  issued 
in  the  spring  of  2004. 

Issue  Acceptance  or  Deficiency  Letter. 
Jime  2003. 

Issue  Scoping  Document,  July  2003. 

Notice  that  application  is  ready  for 
environmental  analysis,  October  2003. 

Notice  of  the  availability  of  the  EA, 
March  2004. 

Ready  for  Commission  decision  on 
the  application.  May  2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4121  Filed  2-19-03;  8:45  am] 
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FEDERAL  MARmME  COMMISSION 
Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreeraent{s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW..  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01140^-008 

Title:  Transpacific  Carrier  Services. 
Inc.  Agreement 

Parties:  Westbound  Transpacific 
Stabilization  Agreement;  Transpacific 
Space  Utilization  Agreement;  Asia 
North  America  Eastbound  Rate 
Agreement;  Transpacific  Stabilization 


Agreementu\inerican  President  Lines. 
Ltd.;  APL  MoUer-Maersk  Sealand;  China 
Shipping  Container  Lines  Co..  Ltd.; 
CMA  COM,  S.A.;  COSCO  Container 
Lines  Company.  Ltd.;  Evergreen  Marine 
Corporation:  Hanjin  Shipping  Co.. 
Ltd.;Hapag-Lloyd  Container  Linie 
GmbH;  Hyundai  Merchant  Marine  Co.. 
Ltd.;  Kawasaki  Kisen  Kaisha. 
Ltd.;Mitsui  O.S.K.  Lines,  Ltd.;  Nippon 
Yusen  Kaisha,  Ltd.;  Orient  Overseas 
Container  Line.  Inc.;  P&O  Nedlloyd 
B.V.;  P&O  Nedlloyd  Limited;  and 
Yangming  Lines 

Synopsis:  The  amendment  adds  China 
Shipping  Container  Lines  Co..  Ltd.  as  a 
party  to  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission 
Bryant  L.  VanBrakle. 
Secretary. 
[PR  Doc.  03-4142  Filed  2-19-03;  8:45  am) 

BHXINO  COO€  C73O-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
515. 
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License  No. 


1731 ON 
17151N 
3883F  .. 
4175NF 


Name/Address 


J  M  C  Transport  Corporation..  9133  South  La  Cienega  Btvd  #120.  Inglewood.  CA  90301  

Ultra  Air  Cargo,  IrK.,  555  S.  Isis  Avenue,  lr>gtevw)0d,  CA  90301  ^ iiw  ;;=on 

Brve  IntemationaJ.  Inc.,  108  Soutti  Franklin  Avenue  Suite  15,  Valley  Stream,  NY  11580 

Silken  Fortress  Corporation,  dta  Transcargo  International,  5858  S.  Holmes  Avenue,  Los  Ange- 
les, CA  90001 . 


Date  reissued 


Decemt)er  8,  2002 
Novemt)er  1,  2002 
Decemt)er  3,  2002. 
December  8,  2002. 


Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consurrter  Complaints 
and  Licensing. 

|FR  Doc.  03-4144  Filed  2-19-03;  8:45  am) 
BILUNG  COOe  S730-01-F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number :  4217F 

Name  :  Reliable  Van  &  Storage  Co..  Inc. 

Address  :  550  Division  Street,  Elizabeth. 

N) 07201 
Date  Revoked  :  January  15,  2003. 
Reason  :  Failed  to  maintain  a  valid 

bond. 
License  Number  :  17151F 
Name  :  Ultra  Air  Cargo  Inc. 
Address  :  555  S.  Isis  Avenue. 

Inglewood.  CA  90301 
Date  Revoked  :  November  1.  2002. 


Reason :  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  03-4143  Filed  2-19-03;  8:45  am] 
BILUNG  COW  6730-«1-P 


Dated:  February  13,  2003. 
Daniel  K.  Cooper, 

Director,  Administrative  Management 
Division. 

[FR  Doc.  03-4052  Filed  2-19-03;  8:45  am] 
BILUNG  COOE  SRO-FM-M 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Web  Site  Location  for  Annual 
Motor  Vehicle  Reporto 

AGENCY:  General  Services 
Administration  (GSA). 
SUMMARY:  Under  the  provisions  of  this 
Energy  Policy  Act  of  1992,  as  amended, 
and  the  reporting  obligations  under  42 
U.S.C.  13218(b),  GSA  hereby  provides, 
for  public  review,  access  to  annual 
reports  covering  motor  vehicle 
acquisitions  beginning  with  the  year 
1999.  Each  report  details  the  fuel  type, 
vehicle  classification  and  number  of 
vehicles  required  in  the  covered  fiscal 
year.  These  reports  are  accessible  on  the 
agency's  Web  site  located  at  http:// 
www.gsa.gov/fleetreports. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Hughes,  Administrative  Management 
Division  (CAI),  GSA  (202)  501-2162. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Rndings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice;  correction. 


SUMMARY:  The  Office  of  the  Secretary, 
HHS,  published  a  notice  in  the  Federal 
Register  of  January  2.  2003.  concerning 
a  finding  of  scientific  misconduct 
regarding  Dr.  Ganz.  The  document 
contained  the  incorrect  middle  initial  of 
Dr.  Ganz. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  of  Investigative 
Oversight.  Office  of  Research  Integrity, 
(301) 443-5330. 

Correction 

In  the  Federal  Register  of  January  2. 
2003.  in  FR  Doc.  02-33079.  on  page  123, 
in  the  third  column,  first  paragraph. 


correct  the  name  of  Michael  E.  Ganz, 
M.D.  to  read:  Michael  B.  Ganz,  M.D. 

Dated:  February  13,  2003. 
Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 
(FR  Doc.  03-4088  Filed  2-19-03;  8:45  am] 
BILUNG  COOE  41SO-31-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Sut>stances  and 
Disease  Registry 

(ATSDR-191] 

Public  Health  Assessments  Completed 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  those 
sites  for  which  ATSDR  has  completed . 
public  health  assessments  during  the 
period  from  October  2002  through 
December  2002.  This  list  includes  sites 
that  are  on  or  proposed  for  inclusion  on 
the  National  Priorities  List  (NPL).  and 
includes  sites  for  which  assessments 
were  prepared  in  response  to  requests 
from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E..  DEE,  Assistant 
Surgeon  General,  Director,  Division  of 
Health  Assessment  and  Consultation. 
Agency  for  Toxic  Substances  and 
Disease  Registry.  1600  Clifton  Road. 
NE..  Mailstop  E-32.  Atlanta,  Georgia 
30333,  telephone  (404)  498-0007. 
SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  was  publislied  in  the 
Federal  Register  on  December  4.  2002 
(67  FR  72216).  This  announcement  is 
the  responsibility  of  ATSDR  imder  the 
regulation.  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  part  90).  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  Uie 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)). 

Availability 

The  completed  public  health 
assessments  and  addenda  are  available 
for  public  inspection  at  the  Division  of 
Health  Assessment  and  Consultation, 
Agency  for  Toxic  Substances  and 


Disease  Registry,  Building  1825. 
Centiuy  Blvd.  Atlanta.  Georgia  (not  a 
mailing  address),  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
except  legal  holidays.  The  completed 
public  health  assessments  are  aJso 
available  by  mail  through  the  U.S. 
Department  of  Conunerce,  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161,  or  by  telephone  at  (703) 
605-6000.  NTIS  charges  for  copies  of 
public  health  assessments  and  addenda. 
The  NTIS  order  numbers  are  listed  in 
parentheses  following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  September  1.  2002  and 
December  31,  2002.  public  health 
assessments  were  issued  for  the  sites 
listed  below: 

NPL  Sites 
Arkansas 

Moimtain  Pine  Pressure  Treating 
(PB2003-100516). 
Florida 

Naval  Air  Station  Cecil  Field  (a/k/a 
USN  Air  Station  Cecil  Field)  (PB2003- 
101531). 

Illinois 

Lisle  Residential  Wells  I  (a/k/a 
Lockformer  Company)  (PB2003- 
100143). 
Louisiana 

Central  Wood  Preserving  Company 
(PB2003-100517)  Ruston  Foundry 
(PB2003-100079). 

New  Hampshire 

Gardner-Roussell  Park  and  Dr. 
Norman  W.  Crisp  Elementary  School  (a/ 
k/a  Dr.  Crisp  School/Gardner  Roussell 
Park)  (PB2003-100503). 

New  Jersey 

Boeing  Michigan  Aeronautical 
Research  Center/McGuire  Missile 
(PB2003-100508). 

McGuire  Air  Force  Base  #1  (PB20G3- 
100509) 

New  York 

Huntington  Landfill  (a/k/a 
Huntington  Town  Landfill)  (PB2003- 
100504). 

Peter  Cooper-Markham  (a/k/a  Peter 
Cooper  Corporation  (MARICHAMS)) 
(PB2003-100154). 

Smithtown  Groundwater 
Contamination  (a/k/a  Smithtown 
Ground  Water  Contamination)  (PB2003- 
100147). 
Pennsylvania 

Naval  Air  Warfare  Center  (a/k/a  Naval 
Air  Development  Center  (8  Was^e 
Areas))  (PB2003-100510). 

Non  NPL  Petitioned  Sites 

None 


Dated:  February  12,  2003. 
Georgi  )ones. 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  03-4026  Filed  2-19-03;  8:45  am] 
BHXMG  COOE  4163-7IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  ft  Medicaid 
Services 

Statement  of  Organization,  Functions, 
and  Delegations  of  AuttK>rity 

Part  F  of  the  Statement  of  * 

Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  (Federal 
Register.  Vol.  67.  No.  125.  pp.  43632- 
43633.  dated  Friday.  June  28,  2002;  VoL 
67,  No.  207,  p.  65589,  dated  Friday, 
October  25,  2002)  is  amended  to  reflect 
a  change  to  the  organizational  structure 
of  CMS  by  establishing  the  Office  of 
Health  Insurance  Portability  and 
Accountability  Act  Standards. 

The  specific  amendments  to  part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 

1.  Public  Affairs  Office  (FAC) 

2.  Center  for  Beneficiary  Choices 

(FAE) 

3.  Office  of  Legislation  (FAF) 

4.  Center  for  Medicare  Management 
(FAH) 

5.  Office  of  Equal  Opportxmity  and 
CivU  Rights  (FAJ) 

6.  Office  of  Research.  Demonstration, 
and  Information  (FAK) 

7.  Office  of  Clinical  Standards  and 
Quality  (FAM) 

8.  Office  of  the  Actuary  (FAN) 

9.  Center  for  Medicaid  and  State 
Operations  (FAS) 

10.  Northeastern  Consortium  (FAU) 

11.  Southern  Consortium  (FAV) 

12.  Midwestern  Consortium  (FAW) 

13.  Western  Consortium  (FAX) 

14.  Office  of  Operations  Management 

(FAY) 

15.  Office  of  Internal  Customer 
Support  (FBA) 

16.  Office  of  Information  Services 
(FBB) 

17.  Office  of  Financial  Management 

(FBC) 

18.  Office  of  Strategic  Operations  and 
Regulatory  Affairs  (FGA) 

19.  Office  of  Health  Insxuance 
Portability  and  Accountability  Act 
Standards  (FHA) 

•  Section  F.20.  (Fimctions)  is 
amended  by  deleting  the  functional 
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statement  in  its  entirety  for  the  Office  of 
Operations  Management.  The  new 
functional  statement  reads  as  follows: 

14.  Office  of  Operations  Management 
(FAY) 

•  Analyzes  and  evaluates  project  time 
lines,  schedules,  and  new 
methodologies.  Evaluates  and 
recommends  project  management 
alternatives  to  the  Deputy 
Administrator/coo  and  the  Agency. 

•  Prepares  and  presents 
recommendations  to  the  Administrator. 
Deputy  Administrator/coo  and  other 
high  level  CMS  and  Department  officials 
on  planning,  leadership, 
implementation  and  policy  issues 
concerning  modifications  to  existing 
and  proposed  operating  policies  that 
will  improve  the  administration  and 
operations  of  programs  and  the  Agency 
as  a  whole. 

•  Collaborates  with  appropriate  CMS 
component(s)  to  collect  and  disseminate 
data  on  health  care  and  insurance 
market  trends  that  affect  CMS'  business 
risk  profile.  The  Risk  Management  Staff 
has  the  lead  for  monitoring  indicators  of 
risk  associated  with  the  operations  of 
CMS  and  our  business  partners. 

•  Surveys  risk  assessment  techniques 
in  use  in  the  private  and  public  sectors 
and  identifies  and  applies  the  most 
useful  ones  for  CMS.  Helps  develop  new 
risk  assessment  techniques  and  keeps 
abreast  of  methodological  developments 
in  the  professional  literature. 

•  Promotes  and  teaches  risk 
assessment  methods  to  business  owners 
throughout  CMS.  Promotes  awareness  of 
the  importance  of  risk  analysis  as  a 
component  of  business  planning  and 
trains  CMS  staff  in  specific  teclmiques 
and  their  applicability  in  particular 
situations. 

•  Provides  consulting  services 
internally  to  Agency  management  and 
staff  to  identify  processes  or  contracts 
that  need  improvement,  to  develop 
improvement  strategies,  and  to  monitor 
processes  and  improvements  over  time. 

•  Participates  in  agency-wide 
initiatives  to  streamline  operations, 
improve  accountability  and 
performance,  and  implement 
management  best  practices.  Provides 
leadership,  training,  and  coaching  in  the 
implementation  of  the  initiatives. 
Promotes  a  continuous  improvement 
ethos. 

Specific  Project  Management  Functions 

•  Develops,  in  conjunction  with  staff 
in  CMS  centers  and  offices,  major 
project  plems,  implementation  schedules 
and  post  implementation  evaluations. 

•  Promotes  project  planning 
principles  throughout  the  Agency  and 


provides  technical  guidance  to  the 
Agency  on  project  planning  and 
management  techniques. 

•  Reports  to  the  COO  and  senior 
officials  on  progress  of  Agency  priority 
projects.  Negotiates  with  and  supports 
project  and  component  heads  regarding 
project  schedules,  progress,  etc. 

•  Prepares  and  presents 
recommendations  to  senior  officials 
regarding  major  projects. 

•  Analyzes  and  evaluates  project  time 
lines,  schedules,  and  new 
methodologies.  Evaluates  and 
recommends  project  management 
alternatives  to  the  Deputy 
Administrator/CQO  and  the  Agency. 

•  Collaborates  with  the  Risk 
Management  Staff,  Operational  Review 
Staff,  and  CMS  senior  management  to 
identify  and  address  enterprise-wide 
risk  factors  that  lead  to  ineffective  or 
inefficient  operations. 

•  Conducts  process  control  analysis 
and  tracking  to  ensure  projects  are 
running  smoothly. 

•  Prepares  and  presents 
recommendations  to  the  Administrator, 
Deputy  Administrator/COO  and  other 
high  level  CMS  and  Department  officials 
on  planning,  leadership, 
implementation  and  policy  issues 
concerning  modifications  to  existing 
and  proposed  operating  policies  that 
will  improve  the  administration  and 
operations  of  programs  and  the  Agency 
as  a  whole. 

Specific  Operational  Review  Functions 

•  Identifies  operational 
vulnerabilities  in  CMS  and  develops 
and  executes  an  internal  audit  plan  for 
each  fiscal  year,  subject  to  approval  by 
the  Deputy  Administrator  and  other 
senior  leadership  of  CMS. 

•  Plans  and  conducts  targeted 
internal  audits  and  makes 
recommendations  to  strengthen  internal 
audits  and  improve  the  operations  of  the 
Agency.  The  subjects  of  these  reviews 
will  be  determined  through  regular 
periodic  consultation  with  the  Project 
Management  Staff,  Risk  3  Management 
Staff,  the  Director  of  the  Office  of 
Operations  Management,  and  the 
Deputy  Administrator.  Drafts  written 
reports  summarizing  conclusions  and 
presents  findings  to  appropriate  officials 
for  follow-up  actions. 

•  Monitors  the  implementation  of 
corrective  actions  relative  to  ORS 
recommendations,  as  well  as  those 
resulting  from  selected  OIG/GAO  audits 
to  assure  results  and  accountability. 

•  Reviews  and  evaluates  enterprise- 
wide  programs,  projects,  and  processes 
to  assess  their  effectiveness  and 
efficiency,  compliance  with  laws. 


regulations,  or  adequacy  of  management 
processes. 

•  Provides  consulting  services 
internally  to  Agency  management  and 
staff  to  identify  processes  or  contracts 
that  need  improvement,  to  develop 
improvement  strategies,  and  to  monitor 
processes  and  improvements  over  time. 

•  Participates  in  agency-wide 
initiatives  to  streamline  operations, 
improve  accountability  and 
performance,  and  implement 
management  best  practices.  Provides 
leadership,  training,  and  coaching  in  the 
implementation  of  the  initiatives. 
Promotes  a  continuous  improvement 
ethos. 

•  Collaborates  with  the  Risk 
Management  Staff,  Project  Management 
Staff,  and  CMS  senior  management  to 
identify  and  address  enterprise-wide 
risk  factors  that  lead  to  ineffective  or 
inefficient  operations. 

•  Serves  as  the  Agency  focal  point  for 
implementation  of  OMB  Circular  A-76 
and  Federal  Activities  Reform  Act  and 
Competitive  Outsourcing  Initiative. 

•  Coordinates  the  development  of  the 
Agency's  submission  to  the  OMB  • 
mandated  Performance  Assessment 
Rating  Tool  that  links  Agency  program 
performance  to  the  budget  process. 
Serves  as  Agency  liaison  with  the 
Department  and  OMB. 

Special  Racial  and  Ethnic  Health 
Initiatives  Functions 

•  Develops  and  sustains  external 
contacts  and  partnersliips  regarding 
racial  and  etlmic  health  issues.  Works 
collaboratively  with  the  DHHS  Office  of 
Minority  Health  with  responsibility  for 
coordinating  CMS  activities  with 
Departmental  and  White  House 
initiatives  that  are  directed  by  Executive 
Orders.  Collaborates  with  the  academic 
community,  professional  societies, 
civic,  and  social  groups  and  non- 
govenunent  agencies  concerning  health 
problems  of  special  populations. 

•  Provides  direction  in  setting 
priorities,  establishing  goals  and 
objectives,  defining  appropriate 
interventions,  and  assisting  in 
determining  evaluation  tools  for  racial 
and  ethnic  health  activities. 

•  Coordinates  cons<Uidated  reporting 
on  communication  and  educational 
activities  targeting  racial  and  ethnic 
populations. 

Faith-Based  and  Community  Initiatives 
Functions 

•  Coordinates  a  comprehensive  effort 
to  incorporate  faith-based  and  other 
commimity  organizations  into  CMS 
programs  and  initiatives. 

•  Develops  and  coordinates  effective 
outreach  and  education  efforts  to 
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disseminate  information  regarding  CMS 
programs,  contracting  opportunities, 
and  other  initiatives  to  faith-based  and 
other  community  organizations. 

19.  Office  of  Health  Insurance 
Portability  and  Accountability  Act 
Standards  (FHA) 

•  Develops,  implements  and 
administers  the  enforcement  of  the 
Health  Insiuance  Portability  and 
Accountability  Act  (HIPAA)  including 
portability,  transactions,  code  sets, 
identifiers,  and  security. 

•  Develops,  implements  and 
administers  the  enforcement  of  the 
Administrative  Simplification 
Compliance  Act  (ASCA). 

•  Develops  regulations  to  enforce  the 
provisions  of  the  HIPAA  and  the  ASCA. 
Also  develops  regulations  and  guidance 
materials  on  HIPAA  standards. 

•  Educates  and  reaches  out  to  the 
public  and  internal  CMS  staff  on  HIPAA 
issues.  Formulates  and  coordinates  a 
public  relations  campaign,  prepares  and 
delivers  presentations  and  speeches, 
responds  to  inquires  on  HIPAA  issues, 
and  liaisons  with  industry 
representatives. 

•  Works  with  Federal  departments 
and  agencies  to  identify  and  adopt 
universal  messaging  and  clinical  health 
data  standards,  and  represents  CMS  and 
HHS  in  national  projects  supporting  the 
national  health  enterprise  architectiu^ 
and  the  National  Health  Information 
Infrastructure. 

•  Provides  technical  assistance 
regarding  HIPAA  standards  and  their 
implementation. 

•  Collaborates  with  the  Department, 
especially  the  Office  for  Civil  Rights,  on 
HffAA  policy  issues. 

•  Coordinates  and  provides  guidance 
on  legislative  and  regulatory  issues. 

•  Provides  assistance  and  guidance 
for  HIPAA-related  budget  formulation 
and  execution  activities. 

•  Oversees  the  enforcement  of  the 
insurance  portability  provisions  of 
HIPAA  related  to  non-Federal 
governmental  health  plans  and  States. 

Dated:  November  21,  2002.  _ 

Ruben  ).  King-Shaw,  Jr., 

Deputy  Administrator  and  Chief  Operating 

Officer,  Centers  for  Medicare  Sr  Medicaid    . 

Services. 

[FR  Doc.  03-4086  Filed  2-19-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0259] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Telephone  Questionnaire 
Administration  to  Control  Subjects 
Recruited  into  FDA  Lyme  Vaccine 
Safety  Study,  "A  Case-Control  Sftidy 
of  HLA  Type  and  T-Cell  Reactivity  to 
Recombinant  Outer  Surface  Protein  A 
and  Human  Leukocyte  Function- 
Associated  Antigen-1" 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  infonnation  entitled 
Telephone  Questionnaire 
Administration  to  Control  Subjects 
Recruited  into  FDA  Lyme  Vaccine 
Safety  Study.  "A  Case-Control  Study  of 
HLA  Type  and  T-Cell  Reactivity  to 
Recombinant  Outer  Surface  Protein  A 
and  Htunan  Leukocyte  Function- 
Associated  Antigen-1"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  18,  2002  (67 
FR  64397),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0501.  The 
approval  expires  on  June  30,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets.  ' 

Dated:  February  10,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-4090  Filed  2-19-03;  8:45  am] 

BNJJNG  CODE  4ia(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Contaminants  and  Natural  Toxicants 
Subcommittee  of  ttte  Food  Advisory 
Committee;  Notice  of  Meeting 

'  AGENCY:  Food  and  Drug  Administration. 
HHS. 
ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admiiiistration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Contaminants 
and  Natural  Toxicants  Subcommittee  of 
■  the  Food  Advisory  Conunittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  18,  2003,  from  8  a.m.  to 
6  p.m.;  and  on  March  19,  2003,  from 
8:30  a.m.  to  3  p.m. 

Location:  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  4700  River  Rd.. 
Conference  Center,  Riverdale,  MD,  301- 
734-8010. 

Contact  Person:  Jeanne  E.  Latham, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFiS-800),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-1756,  or  FDA  Advisory  Committee 
Information  Line,  1-80O-741-8138  301- 
443-0572  in  the  Washington,  DC  area), 
code  10564.  Please  call  the  Information 
Line  for  up-to-date  information  on  this 
meeting. 

Agenda:  The  meeting's  purpose  is  to 
discuss  the  scientific  issues  and 
principles  involved  in  assessing  and 
evaluating  Enterobacter  sakazakii 
contamination  in  powdered  infant 
formula,  risk  reduction  strategies  based 
on  available  data,  and  research 
questions  and  priorities.  To  ensure  the 
presence  of  the  most  relevant  expertise, 
the  membership  of  the  subcommittee, 
which  has  expertise  in  contaminants,   • 
will  be  augmented  by  consultants  with 
expertise  in  infant  formula. 

The  background  material  for  this 
meeting  will  be  posted  on  the  Internet 
when  available  or  one  working  day 
before  the  meeting  at  http:// 
www.cfsan.fda.gov/~lrd/vidtel.html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  vtrriting,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  3,  2003.  Oral 
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presentations  from  the  public  will  be 
.scheduled  between  approximately  4 
p.m.  and  5  p.m.  on  March  18,  2003. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  March  13, 
2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jeanne  E. 
Latham  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  10,  2003. 
Linda  Arey  Skladany. 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-4089  Filed  2-19-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of -the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  12  and  13,  2003,  from  8 
a.m.  to  5  p.m. 


Location:  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Johanna  M.  Clifford, 
Center  for  Drug  Evaluation  and  Research 
{HFI>-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX  301-827-6776,  or  email: 
cliffordj@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  applications  approved  under 
21  CFR  314.500  (Subpart  H.  accelerated 
approval)  in  an  open  session  on  March 
12  and  13,  2003,  to:  (1)  Review  the 
status  of  phase  IV  clinical  studies;  (2) 
identify  diiTiculties  associated  with 
completion  of  phase  IV  commitments; 
and  (3)  provide  advice  to  sponsors  to 
assist  in  the  planning  and  execution  of 
postmarketing  commitments  of  newly 
approved  drugs.  On  March  12,  2003,  the 
committee  will  discuss  phase  IV 
commitments  of:  (1)  new  drug 
application  (NDA)  50-718  DOXIL 
(doxorubicin  HCl,  Johnson  and  Johnson 
Pharmaceutical  Research  and 
Development,  L.L.C.)  for  the  treatment 
of  Kaposi's  Sarcoma  in  acquired 
immune  deficiency  syndrome  (AIDS) 
patients  with  disease  that  has 
progressed  on  prior  combination 
therapy  or  in  patients  who  are  intolerant 
to  such  therapy;  (2)  NDA  50-7M/S-006 
DOXIL  (Doxorubicin  HCl,  Johnson  and 
Johnson  Pharmaceutical  Research  and 
Development,  L.L.C.)  for  the  treatment 
of  metastatic  ovarian  cancer  in  patients 
with  disease  that  is  refractory  to  both 
paclitaxel  and  platinum-based 
chemotherapy  regimens;  (3)  biologies 
license  application  (BLA)  97-1325 
ONTAK  (deneluekin  diftitox,  Ligand 
Pharmaceuticals)  for  the  treatment  of 
persistent  or  recurrent  cutaneous  T-cell 
lymphoma  whose  malignant  cells 
express  the  CD25  component  of  the  IL- 
2  receptor;  and  (4)  NDA  2&-221/S-002. 
ETHYOL  injection  (amifostine, 
Medlmmune  Oncology,  Inc.)  for 
reducing  the  cumulative  renal  toxicity 
associated  with  repeated  administration 
of  cisplatin  in  patients  with  advanced 
nonsmall  cell  lung  cancer.  On  March  13, 
2003,  the  committee  will  discuss  phase 
IV  commitments  of:  (1)  NDA  21-174, 
MYLOTARG  (gemtuzumab  ozogamicin, 
Wyeth-Ayerst  Laboratories,  Inc.)  for  the 
treatment  of  CD33  positive  acute 


myeloid-leukemia  in  first  relapse  of 
patients  who  are  60  years  of  age  or  older 
and  who  are  not  considered  candidates 
for  cytotoxic  chemotherapy;  (2)  NDA 
21-041,  DEPOCYT  (cytarabine, 
SkyePharma,  Inc.)  for  the  intrathecal 
treatment  of  lymphomatous  meningitis; 
(3)  NDA  21-156  CELEBREX  (celecoxib, 
Pharmacia  Corp.)  indicated  in  the 
reduction  in  number  of  adenomatous 
colorectal  polyps  in  familial 
adenomatous  polyposis  patients;  and  (4) 
NDA  21-029,  TEMODAR 
(temozolomide,  Schering  Corp.)  for  the 
treatment  of  adult  patients  with 
refractory  anaplastic  astrocytoma. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  3,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  8:45  a.m.  and  12:30  p.m.  to  1 
p.m.  on  both  days.  Time  allotted  for 
each  presentation  may  be  limited. 
Additional  open  public  sessions  may  be 
conducted  after  the  presentations  for 
interested  persons  who  have  submitted 
their  request  to  speak  by  March  3,  2003, 
to  address  issues  specific  to  the  topic 
before  the  committee.  Those  desiring  to 
make  formal  oral  presentations  should 
notify  the  contact  person  before  March 
3,  2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Johanna 
Clifford  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  10.  2003. 

Linda  Arey  Skladany. 

Associate  Commissioner  for  External 
Relations. 

(FR  Doc.  03-4000  Filed  2-19-03;  8:45  am] 

BILUNG  COOe  4160-01-S 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-04] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Fee  or 
Roster  Designation,  HUD  Conditions 
and  Appraisal  Report 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  21, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  £md  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW..  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or  IVyne— 
Eddins@h  ud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  Morris,  Director,  Office  of  Single 
Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  SW.,  Washington, 
DC  20410,  telephone  (202)  708-2121 
(this  is  not  a  toll  bee  number)  for  copies 
of  the  proposed  forms  and  other 
available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
.the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Elnhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Fee  or  Roster 
Designation,  HUD  Conditions  and 
Appraisal  Report. 

OMB  Control  Number,  if  applicable: 
2502-0538. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  gathered  from  real  estate 
appraisers  seeking  HUD  acceptance.  The 
information  collection  provides  for  a 
more  thorough  and  complete  appraisal 
of  prospective  HUD-insured  single- 
family  properties  ensuring  that 
mortgages  are  acceptable  for  FHA 
insurance  and  thereby  protecting  the 
interest  of  HUD  and  the  taxpayers  in  the 
FHA  insurance  fund. 

Agency  form  numbers,  if  applicable: 
HUD-92563,  HUD-92564-VC,  HUD- 
92564-HS,  HUD-92564-CN,  and  Fannie 
Mae  Forms  1004  and  1004B. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  576,720;  the 
number  of  respondents  is  16,440 
generating  3,601,440  annual  responses; 
the  frequency  per  response  is  on  . 
occasion;  and  the  estimated  time  needed 
to  prepardthe  responses  varies  from  5 
minutes  to  30  minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended.  . 

Dated:  February  12,  2003. 
)ehn  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  03-4038  Filed  2-19-03;  8:45  am] 
SajJNG  COOE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NO.FR-4815-N-05] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Emergency  Comment  Request;  Fair 
Housing  Initiatives  Program 
Application 

AGENCY:  Office  of  the  Chief  hiformation 

Officer. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  March  6, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/or  OMB 
approval  number)  and  should  be  sent  to: 
Lauren  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  e-mail: 

Lauren_Wittenberg@omb.eop.gov,  fax: 
(202) 395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  revision  to  the  currently 
approved  information  collection  for 
selecting  applicants  for  the  Fair  Housing 
Initiatives  (FHIP)  Program  grants. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Eiihance  the  quality, 
utility,  and  clarity  of  the  information  to " 
be  collected;  and  (4)  Minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the.  following 
information: 

Title  of  Proposal:  Fair  Housing 
Initiatives  Program  Application. 

Description  of  Information  Collection: 
This  is  a  revision  to  the  currently 
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approved  information  collection  for 
selecting  applicants  for  the  Fair  Housing 
Initiatives  (PHIP)  Program  grants  which 
will  be  part  of  the  2003  Notice  of 
Funding  Availability  (NOFA).  These 
grants  are  to  fund  fair  housing 
enforcement  and/or  education  and 
outreach  activities  under  the  following 
initiatives:  Administrative  Enforcement; 
Private  Enforcement;  Education  and 
Outreach;  and  Fair  Housing 
Organizations.  Proposed  revisions  to  the 
currently  approved  collections  would 
include  a  certification  requirement  that 
FHIP  funds  will  not  be  used  to  settle  a 
claim,  satisfy  a  judgment,  or  fulfill  a 
court  order  in  any  defensive  litigation  or 
that  key  project  personnel  have  no  prior 
felony  convictions  or  convicted  of 
crimes  involving  fraud  or  perjury; 
descriptions  of  how  program  activities 
will  support  HUD  goals,  identify 
performance  measures/outcomes  in 
support  of  these  goals,  and  identify 
baseline  conditions  and  target  levels  of 
the  performance  measures  that  each 
applicant  plans  to  achieve  in  reports 
submitted  to  HUD.  It  would  also  require 
the  submission  of  two  budgets:  at  80 
percent  funding  level  and  at  100  percent 
funding  level. 

OMB  Control  Number:  2529-0033. 

Agency  Form  Numbers:  HUD  forms 
40076-FHIP,  424,  424B,  424C,  424CB, 
424CBW.  2880,  2990,  2991,  2993,  2994. 
and  OMB  SF  LLL. 

Members  of  Affected  Public:  Not-for- 
profit  institutions.  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  An  estimation  of 
the  total  number  of  hours  needed  to 
prepare  the  information  collection  is 
28.220,  number  of  respondents  is  400 
frequency  response  is  4  per  annum,  and 
the  total  hours  per  respondent  is  100.5. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  February  13,  2003. 
Wayne  Eddins. 

Departmental  Heports  Management  Officer, 
Office  of  the  Chief  Information  Officer 
IFR  Doc.  03-4036  Filed  2-19-03:  8:45  am) 

BtLUNO  COOe  4210-72-P 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4558-H-111 

Mortgagee  Review  Board; 
Administrative  Actions 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
202(c)  of  the  National  Housing  Act,  this 
document  provides  notice  of  the  cause 
and  description  of  administrative 
actions  taken  by  HUD's  Mortgagee 
Review  Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Jackson  Kinkaid,  Secretary  to  the 
Mortgagee  Review  Board,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone:  (202)  708-3041,  extension 
3574  (this  is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing 
and  speech-impaired  individuals  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPI.EMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989),  requires 
that  HUD  "publish  a  description  of  and 
the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
HUD's  Mortgagee  Review  Board.  In 
accordance  with  the  requirements  of 
section  202(c)(5),  notice  is  given  of 
administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  January  1,  2002,  through  March  31. 
2002. 

1.  Allied  Financial  Services,  Inc., 
Birmingham,  AL 

(Docket  No.  00-1344-MRl 

Action:  In  a  letter  dated  December  13, 
2000,  the  Board  withdrew  HUD's 
approval,  specifically,  the  approval  of 
the  Federal  Housing  Administration 
(HUD/FHA),  of  Allied  Financial 
Services,  Inc.'s  (AFS)  approval  for  three 
years.  The  Board  also  voted  to  impose 
a  civil  money  penalty. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  AFS  failed  to 
file  annual  loan  origination  reports  for 
1997-1999,  which  supplements  the 
requirements  of  the  Home  Mortgage 
Disclosure  Act;  AFS  used  false 
documentation  to  originate  a  HUD/FHA 
loan;  AFS  foiled  to  ensure  that  only  AFS 
employees  process  HUD/FHA  loans; 
AFS  employed  a  loan  officer  who  was 


not  an  exclusive  employee;  and  AFS 
failed  to  provide  complete  loan 
origination  files  and/or  documents  for 
review. 

2.  Custom  Mortgage  Corporation,  San 
Antonio,  TX 

[Docket  No.  01-1 543-MR) 

Action:  Settlement  Agreement  signed 
January  11.  2002.  Without  admitting 
fault  or  liability.  Custom  Mortgage 
Corporation  (CMC)  agreed  to  pay  a  civil 
money  penalty. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  CMC  failed  to 
maintain  and  implement  a  Quality 
Control  Plan  in  compliance  with  HUD/ 
FHA  requirements;  CMC  accepted 
eleven  loans  originated  by  personnel  not 
employed  by  CMC;  and  CMC  paid  fees 
and  compensation  to  unauthorized 
individuals  in  connection  with  nine 
loans. 

3.  Fidelity  Mortgage  &  Funding  Co., 
Memphis,  TN 

(Docket  No.  01-141 5-MR] 

Action:  In  a  letter  dated  February  12. 
2002,  the  Board  withdrew  the  HUD/ 
FHA  approval  of  Fidelity  Mortgage  & 
Funding  Co.  (Fidelity)  approval  for  five 
years.  In  addition,  the  Board  voted  to 
impose  a  civil  money  penalty. 

Cause:  The  Board  took  these  actions 
based  on  the  following  findings  of 
violations  of  HUD/FHA  requirements:  In 
106  loans.  Fidelity  allowed  non- 
employees  to  participate  in  the 
origination  of  loans  to  be  insured  by 
HUD/FHA;  and  Fidelity  failed  to 
develop,  maintain,  and  implement  a 
Quality  Control  Plan  that  meets  HUD 
guidelines. 

4.  First  Mortgage  of  Indiana,  Inc., 
Indianapolis,  IN 

(Docket  No.  99-103  l-MRj 

Action:  Settlement  Agreement  signed 
January  30,  2002.  Without  admitting 
fauh  or  liability.  First  Mortgage  of 
Indiana,  Inc.  (FMl)  agreed  to  pay  a  civil 
money  penalty. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  FMI  failed  to 
maintain  and  implement  a  Quality 
Control  Plan  in  compliance  with  HUD/ 
FHA  requirements;  and  FMI  charged 
certain  fees  which  were  not  allowed; 
and  FMI  used  a  rubber  stamp  to  sign  the 
Lender's  Certification  on  page  foiu  of 
HUD  Form  92900-A  prior  to  closing. 

5.  Golden  Empire  Mortgage,  Inc., 
Bakersfield,  CA  (Docket  No.  98-853- 

MR] 

Action:  Settlement  Agreement  was 
signed  March  26.  2002.  Without 
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admitting  fault  or  liability,  Golden 
Empire  Mortgage,  Inc.  (GEM)  agreed  to 
pay  a  civil  money  penalty.  In  addition, 
GEM  agreed  to  indemnify  HUD  for  any 
losses  incurred  on  12  loans. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  GEM  failed  to 
notify  HUD  of  violations  which  were 
discovered  by  GEM's  own  quality 
control  review;  GEM  failed  to  notify 
HUD  that  certain  fraudulent  dociunents 
were  discovered  during  GEM's  quality 
control  review;  GEM  permitted  straw 
buyers  to  qualify  for  HUD/FHA  insured 
mortgages;  GEM  failed  to  require  that  all 
borrowers  meet  their  required 
investment;  GEM  failed  to  correctly 
calculate  the  borrower's  income  in 
certain  loans;  and  GEM  failed  to  require 
that  all  repairs  and/or  valuation 
conditions  were  satisfied. 

6.  Jack  Johnson  and  Associates,  Inc., 
d/b/a  Home  Equity  Mortgage,  Riverside, 
CA 

(Docket  No.  00-1348-MRj 

Action:  Settlement  Agreement  signed 
February  7,  2002.  The  Board  withdrew 
the  HUD/FHA  approval  of  JJAI  for  a 
period  of  five  years.  Without  admitting 
fault  or  liability.  Jack  Johnson  and 
Associates.  Inc.  (JJAI),  doing  business  as 
(d/b/a)  Home  Equity  Mortgage  agreed  to 
pay  a  civil  money  penalty. 

Cause:  The  Board  took  this  action 
based  the  following  violations  of  HUD/ 
FHA  requirements:  JJAI  failed  to  file 
annual  loan  origination  reports  for 
1992-1999,  which  supplements  the 
requirements  of  the  Home  Mortgage 
Disclosure  Act;  JJAI  failed  to  maintain 
and  implement  a  quality  control  plan  in 
compliance  with  HUD  requirements; 
JJAI  permitted  an  investor  to  circumvent 
the  restrictions  on  FHA  insiued  loans  to 
investors;  JJAI  permitted  false 
information  to  be  used  in  originating 
loans  and  obtaining  HUD/FHA  mortgage 
insiirance;  and  JJAI  allowed  non- 
employees  to  taJce  loan  applications  for 
three  FHA-insured  loans. 

7.  Pac  West  Financial  Corporation, 
Ontario,  CA 

(Docket  No.  01-1406-MRl 

Action:  Settlement  Agreement  signed 
January  11,  2002.  Without  admitting 
fault  or  liability,  Pac  West  Financial 
Corporation  (PWF)  agreed  to  pay  a  civil 
money  penalty.  In  addition,  PWF  agreed 
to  indemnify  HUD  for  any  losses 
incurred  on  eight  loans. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  PWF  failed  to 
maintain  and  implement  a  Quality 
Control  Plan  in  compliance  with  HUD 


requiremeuts:  PWF  failed  to  file  annual 
reports  regarding  loan  activity;  PWF 
used  falsified  dociunentation  and/or 
conflicting  information  in  originating  8 
loans  and  obtaining  HUD/FHA  mortgage 
insurance;  PWF  allowed  mortgagors  to 
sign  loan  documents  in  blank  form  in 
two  cases;  and  PWF  failed  to  ensiue  that 
gift  letters  met  HUD  requirements  in  18   ' 
loans. 

8.  Ron  Simpson  &  Associates  d/b/a 
Rockwell  Mortgage  Company, 
Farmington  HiUs,  MI 

(Docket  No.  01 1497-MRI 

Action:  Settlement  Agreement  signed 
March  7.  2002.  Without  admitting  fault 
or  liability,  Ron  Simpson  &  Associates, 
d/b/a  Rockwell  Mortgage  Company 
(RMC),  agreed  to  pay  a  civil  money 
penalty. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  RMC 
employed  loan  officers  who  were  not 
exclusive  employees;  RMC  failed  to 
implement  and  maintain  a  Quality 
Control  Plan  in  complete  conformity 
with  HUD/FHA  requirements;  RMC 
failed  to  maintain  complete  origination 
files  and;  RMC  charged  borrowers  fees 
not  permitted  by  HUD. 

9.  Southern  Mortgage  Investment 
Corporation,  Winter  Park,  FL 

(Docket  No.  01-1480-MRj 

Action:  In  a  letter  dated  May  8.  2002. 
the  Board  withdrew  the  HUD/FHA 
approval  of  Southern  Mortgage 
Investment  Corporation  (SMIC) 
approval  for  three  years.  In  addition, 
they  agreed  to  pay  a  civil  money 
penalty. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  SMIC  failed  to 
establish  and  maintain  a  Qualify  Control 
Plan  for  the  origination  of  HUD/FHA 
insured  mortgages;  SMIC  allowed  the 
handling  of  loan  dociunents  by  an 
interested  third  party;  and  SMIC  failed 
to  maintain  complete  loan  files. 

10.  Underline,  Inc.,  dJb/a  Advantage 
Mortgage  Services,  Santa  Ana,  CA 

(Docket  No.  01-1604-MRl 

Action:  Settlement  Agreement  was 
signed  on  March  20.  2002.  Without 
admitting  iault  or  liabilify.  Underline. 
Inc.(UI)  d/b/a/  Advantage  Mortgage 
Services  agreed  to  pay  a  civil  money 
penalfy. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD  requirements:  UI  allowed  non- 
employees  to  originate  HUD/FHA 
insured  loans,  and  UI  failed  to 
implement  a  Quality  Control  Plan  in 


compliance  with  HUD  requirements  by 
allowing  non-employees  to  originate 
HUD/FHA  insured  loans. 

11.  Utah  Mortgage  Loan  Corporation, 
Midvale,  UT 

[Docket  No.  00-1342-MRI 

Action:  Settlement  Agreement  letter 
was  signed  February  9,  2002.  Without 
admitting  fault  or  liability,  Utah 
Mortgage  Loan  Corporation  (UMLC) 
agreed  to  pay  a  civil  money  penalfy. 

Cause:  The  Board  took  this  action 
based  on  the  following  violations  of 
HUD/FHA  requirements:  UMLC  failed 
to  maintain  and  implement  a  Qualify 
Control  Plan  in  compliance  with  HUD 
requirements;  UMLC  permitted  non- 
UMLC  employees  to  originate  FHA  loan 
applications;  UMLC  failed  to  pay  the 
operating  expenses  of  an  employee; 
UMLC  paid  imallowable  fees/ 
compensation  in  connection  with  HUD/ 
FHA  insured  mortgages  to  non- 
employees;  UMLC  paid  origination 
commissions  to  UMLC  Direct 
Endorsement  Underwriter  who  also 
performed  the  Qualify  Control  Audits 
on  HUD/FHA  loans;  and  UMLC  leased 
office  space  to  another  entity  that  was 
not  physically  separate  and  apart  frxim    . 
UMLC. 

Dated:  February  6.  2003. 
John  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  Chairman,  Mortgagee 
Review  Board. 

(FR  Doc.  03-4037  Filed  2-19-03;  8:45  am] 
BHXMG  COOE  421 0-27-P 


DEPARTMENT  OF  INTERIOR 

Fish  and  WildlHe  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan 
Environmental  Assessment  for 
Agasslz  National  Wlldllfe  Refuge  in 
Northwestern  Minnesota. 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 


summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and 
Environmental  Assessment  (EA) 
piu^uant  to  the  National  Environmental 
Policy  Act  (NEPA)  and  its  implementing 
regulations,  for  the  Agassiz  National 
Wildlife  Refuge  located  in  Marshall 
Coimfy,  Miimesota. 

The  Service  is  furnishing  this  notice 
in  compliance  with  the  National 
Wildlife  Refuge  System  Administration 
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Act  of  1966.  as  amended  (16  U.S.C. 
668dd  et  seq),  to  achieve  the  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  additional  suggestions  and 
information  on  the  scope  of  alternatives 
and  impacts  to  be  considered. 

Open  house  style  meetings  and  focus 
group  meetings  will  also  be  held 
throughout  the  scoping  phase  of  the 
CCP  development  process.  In  addition, 
the  Service  is  inviting  comments  on 
archaeological,  historic,  and  traditional 
cultural  sites  in  accordance  with  the 
National  Historic  Preservation  Act. 

Special  mailings,  newspaper  articles, 
and  other  media  announcements  will 
inform  people  of  the  opportunities  for 
written  input  throughout  the  CCP 
planning  process.  Information  on  the 
CCP  planning  process  will  be  posted  on 
the  Internet  at  http:// 
www.midwest.fws.gov/planning/ 
agassiz.htm 

ADDRESSES:  Address  comments  to 
Refuge  Manager,  Agassiz  National 
Wildlife  Refuge.  22996  290th  Street  NE., 
Middle  River.  MN  56737.  Comments 
may  also  be  submitted  electronically  at 
r3planning@fws  gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Refuge  Manager.  Agassiz  National 
Wildlife  Refuge.  Phone:  (218)-449- 
4115. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
Law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 

The  CCP  planning  process  will 
consider  many  elements,  including 
wildlife  and  habitat  management, 
habitat  protection  and  acquisition, 
wilderness  preservation,  public 
recreational  activities,  industrial  use. 
and  cultural  resource  preservation. 
Public  input  into  this  planning  process 
is  essential. 

The  CCP  will  provide  other  agencies 
and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuge  and  how  the  Service  will 
implement  management  strategies. 

The  Service  will  prepare  in 
Environmental  Assessment  (EA)  in 
accordance  with  procedures  for 
implementing  NEPA  found  in  the 
Departmental  Manual  516  DM  6. 
Appendix  1. 

The  Service  will  contract  for  a 
cultural  resources  overview  study  in 
support  of  the  comprehensive 
conservation  plan.  The  professional 
study  will  identify  known  sites  on  the 
refuge.  We  are  also  asking  the  public  to 


identify  any  cultural  sites  that  are 
important  to  them. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

We  estimate  that  the  draft 
environmental  documents  will  be 
available  in  late  2003. 

Dated:  November  8,  2002. 
William  F.  Hartwig. 

Regional  Director. 

(FR  Doc.  03-4027  Filed  2-19-03;  8:45  am] 

BNJJNO  CODE  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  ManaOaqMnt 

[WY-060-1320-EL.  WYW1 50210, 
WYW150318,  WYW151134,  WYW151643, 
WYW154001] 

Notice  of  Availabtltty  of  Soutti  Powdar 
Rivar  Baain  Coal  Draft  Environmental 
Impact  Statement  and  Federal  Coal 
Notice  of  Hearing,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  (NOA)  of 
a  Draft  Enviroimiental  Impact  Statement 
(DEIS)  on  four  maintenance  lease 
applications  received  for  five  Federal 
coal  tracts  in  the  decertified  Powder 
River  Federal  Coal  Production  Region, 
Wyoming,  and  Notice  of  public  hearing. 

SUMMARY:  Under  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  implementing  regulations,  the 
Bureau  of  Land  Management  (BLM) 
announces  the  availability  of  the  South 
Powder  River  Basin  Coal  DEIS  and 
announces  a  public  hearing  pursuant  to 
43  Code  of  Federal  Regulations  (CFR) 
3425.4. 

The  DEIS  analyzes  and  discloses  to 
the  public  direct,  indirect,  and 
cumulative  environmental  impacts  of 
issuing  five  Federal  coal  leases  in  the 
Wyoming  portion  of  the  Powder  River 
Basin.  The  tracts  are  being  considered 
for  sale  as  a  result  of  the  following  coal 
lease  applications  received  from 
existing  mines  in  the  Wyoming  Powder 
River  Basin: 

•  On  March  10.  2000,  Powder  River 
Coal  Company  applied  for  a 
maintenance  coal  lease  for 
approximately  4.500  acres 
(approximately  564  million  recoverable 
tons  of  coal)  in  two  tracts  adjacent  to  the 


North  Antelope/Rochelle  Mine  Complex 
in  Campbell  County,  Wyoming.  The 
tracts,  which  are  referred  to  as  the 
NARO  North  Lease  by  Application 
(LBA)  Tract  and  the  NARO  South  LBA 
Tract,  were  assigned  case  numbers 
WYW150210  and  WYW154001. 
resi>ectively; 

•  On  March  23,  2000,  Ark  Land 
Company  applied  for  a  maintenance 
coal  lease  for  approximately  2.799.5 
acres  (approximately  383.6  million  in- 
place  tons  of  coal)  adjacent  to  the  Black 
Thunder  Mine  in  Campbell  County, 
Wyoming.  The  tract,  which  is  referred  to 
as  the  Little  Thunder  LBA  Tract,  was 
assigned  case  number  WYWl  50318. 

•  On  June  14.  2001,  Ark  Land 
Company  filed  an  application  to  modify 
the  Little  Thunder  LBA  Tract.  As 
ciirrently  filed,  the  tract  includes 
approximately  3449.3  acres  and  440 
million  tons  of  recoverable  coal 
reserves; 

•  On  July  28,  2000,  Triton  Coal 
Company  applied  for  a  maintenance 
coal  lease  for  approximately  1870.6 
acres  (approximately  173.2  million  in- 
place  tons  of  coal)  adjacent  to  the  North 
Rochelle  Mine  in  Campbell  County, 
Wyoming.  The  tract,  which  is  referred  to 
as  the  West  Roundup  LBA  Tract,  was 
assigned  case  number  WYWl  51 134; 
and, 

•  On  September  12,  2000,  Antelope 
Coal  Company  applied  for  a 
maintenance  coal  lease  for 
approximately  3,500  acres 
(approximately  292.5  million  in-place 
tons  of  coal)  adjacent  to  the  Antelope 
Mine  in  Campbell  and  Converse 
Counties.  Wyoming.  The  tract,  which  is 
referred  to  as  the  West  Antelope  LBA 
Tract,  was  assigned  case  number 
WYW151643. 

•  On  June  27.  2001.  Antelope  Coal 
Company  filed  an  application  to  modify 
the  West  Antelope  LBA  Tract.  As 
currently  filed,  the  tract  includes 
approximately  3.542  acres  and  293.9 
million  tons  of  in  place  coal  reserves. 

The  purpose  of  the  public  hearing  is 
to  solicit  comments  on  the  DEIS  from 
the  public  on  the  proposed  competitive 
sales  of  the  Federal  coal  included  in  the 
NARO  North.  NARO  South.  Uttle 
Thunder.  West  Roundup,  and  West 
Antelope  LBA  tracts,  and  on  the  fair 
market  value  and  maximum  economic 
recovery  of  the  Federal  coal  included  in 
the  five  tracts. 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  for  60  days  following 
the  date  that  EPA  publishes  their  NOA 
of  the  DEIS  in  the  Federal  Register. 
Requests  to  be  included  on  the  mailing 
list  and  to  receive  copies  of  the  DEIS 
and  notification  of  the  comment  period 
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and  hearing  date  should  be  sent  to  the 
address,  facsimile  number,  or  electronic 
address  (address)  listed  below. 

The  BLM  asks  that  those  submitting 
comments  on  the  DEIS  make  them  as 
specific  as  possible  with  reference  to 
page  numbers  and  chapters  of  the 
document.  Comments  that  contain  only 
opinions  or  preferences  will  not  receive 
a  formal  response;  however,  they  will  be 
considered  and  included  as  part  of  the 
BLM  decision-making  process. 

Future  notification  of  public 
meetings,  or  other  public  involvement 
activities,  concerning  the  proposed  sales 
will  be  provided  through  public  notices, 
news  media  releases,  or  mailings.  These 
notifications  will  provide  at  least  15 
days  notice  of  public  meetings  or 
gatherings  and  30  days  notice  of  written 
comments  requests. 
ADDRESSES:  Please  address  questions, 
comments,  or  concerns  to  the  Casper 
Field  Office,  Bureau  of  Land 
Management.  Attn:  Nancy  Doelger.  2987 
Prospector  Drive,  Casper,  Wyoming 
82604,  fax  them  to  307-261-7587,  or 
send  e-mail  comments  to  the  attention 
of  Nancy  Doelger  at 
casper_wymail@blm.gov.  A  copy  of  the 
DEIS  has  been  sent  to  affected  Federal, 
State,  and  local  Government  agencies; 
persons,  and  entities  identified  as 
potentially  being  affected  by  a  decision 
to  lease  the  Federal  coal  in  these  tracts; 
and  persons  who  indicated  to  the  BLM 
that  they  wished  to  receive  a  copy  of  the 
DEIS.  Copies  of  the  DEIS  are  available 
for  public  inspection  at  the  following 
BLM  office  locations:  Bureau  of  Land 
Management.  Wyoming  State  Office, 
5353  Yellowstone  Road.  Cheyenne, 
Wyoming  82009;  Bureau  of  Land 
Management,  Casper  Field  Office,  2987 
Prospector  Lane,  Casper,  Wyoming 
82604.  Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  above  during  regular 
business  hours  (7:45  a.m.  through  4:30 
p.m.),  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosiue 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment.  - 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 


above  address,  or  telephone:  307-261- 
7600. 

SUPPLEMENTARY  INFORMATION:  The  five 
Federal  coal  tracts  being  considered  for 
leasing  are  adjacent  to  four  mines 
located  south  and  east  of  Wright, 
Wyoming.  The  operators  of  these  mines 
applied  to  lease  the  tracts  as 
maintenance  tracts  to  extend  the  life  of 
their  existing  mining  operations  under 
the  provisions  of  the  Leasing  on 
Application  regulations  at  43  CFR  3425. 
The  following  paragraphs  provide 
descriptions  of  the  tracts  as  they  were 
applied  for. 

On  March  13,  2000,  Powder  River 
Coal  Company  filed  a  coal  lease 
application  for  the  following  lands  in 
two  tracts  adjacent  to  the  North 
Antelope/Rochelle  Mine  Complex  in 
Campbell  County,  Wyoming: 

NARO  North— (WYW150210) 

T.  42  N..  R.  70  W..  6th  PM.  Wyoming, 

Sec.  28,  lots  5  thru  16; 

Sec.  29,  lots  5  thru  16; 

Sec.  30,  lots  9  thru  20; 
T.  42  N..  R.  71  W..  6th  PM,  Wyoming. 

Sec.  25.  lots  5  thru  15; 

Sec.  26.  lots  7  thru  10; 

Sec.  35.  lots  1,  2,  7  thru  10, 15, 16. 

Containing  2.369.25  acres,  more  or  less. 
NARO  South— WYW  154001 

T.  41  N..  R.  70  W..  6th  PM,  Wyoming. 
Sec.  19.  lots  6  thru  11. 12  (SV2),  13  thru 

20; 
Sec.  20,  lots  5  (SVz),  6  (SV2).  7  (SV2),  8 

(SVz).  9  thru  16; 
Sec.  21.  lots  5  (SV«2).  12. 13; 
Sec.  28,  lots  3  thru  6. 11.  NE'/.  SW*/.; 
Sec.  29.  lots  1  thru  12;  * 

Sec.  30.  lots  5  thru  12. 
Containing  2,133.635  acres,  more  or  less. 

The  tracts  as  applied  for  include  an 
estimated  564  million  tons  of 
recoverable  coal.  According  to  the 
application  filed  for  the  NARO  North 
and  NARO  South  LBA  Tracts,  mining 
the  coal  included  in  these  maintenance 
tracts  would  extend  the  life  of  the  North 
Antelope/Rochelle  Mine  Complex. 

On  March  23,  2000,  Ark  Land 
Company  filed  a  coal  lease  application 
for  lands  adjacent  to  the  Black  Thunder 
Mine  in  Campbell  County,  Wyoming. 
The  following  lands  are  included  in  the 
tract  as  currently  filed: 

Little  Thunder— WYW1S0318 

T.  43  N..  R.  71  W.,  6th  PM.  Wyoming. 

Sec.  2,  lots  5,  6. 11  thru  14. 19.  20; 

Sec.  11.  lots  1.  2.  7  thru  10, 15. 16; 

Sec.  12.  lote  2  (WV2  &  SEV4),  3  thru  16; 

Sec.  13,  lots  1  thru  16; 

Sec.  14,  lots  1.  2. 6  thru  9, 14, 15; 

Sec.  24,  lots  1  thru  16; 

Sec.  25.  lots  1.2.  7  thru  10. 15, 16.  * 

T.  44  N..  R.  71  W..  6th  PM.  Wyoming, 

Sec.  35.  lots  1.  2,  7  thru  10, 15. 16.T.  44. 

Containing  3.449.317  acres  more  or  less. 


The  tract  includes  an  estimated  440 
million  tons  of  in-place  coal.  According 
to  the  application,  the  coal  is  needed  to 
maintain  existing  mining  operations  at 
the  Black  Thunder  Mine  and  would  be 
used  for  electric  power  generation. 

On  July  28.  2000.  Triton  Coal 
Company,  LLC  filed  a  coal  lease 
application  for  the  following  lands 
adjacent  to  the  North  Rochelle  Mine  in 
Campbell  County.  Wyoming: 

West  Roundup— WYWl  51 134 

T.  42  N.,  R.  70  W..  6th  PM.  Wyoming, 
Sec.  6,  lots  8-19.  20  (NV2),  21  (NVz),  22 

(NV2),  23  (NVz); 
Sec.  7,  lots  5  (SVz),  6  (SV2),  7  (SV2),  8  (S'/j). 

9  thru  14; 
Sec.  8,  lots  1  (SWV4),  2  (SV2),  3  (SVz),  4 

(SV2),  5  thru  12; 
Sec.  9,  lots  5  (SWV4).  11. 12. 14; 
T.  43  N.,  R.  70  W..  6th  PM,  Wyoming, 

Sec.  3,  lots  13  thru  20. 
T.  42  N.,  R.  71  W.,  6th  PM,  Wyoming 
Sec.  1.  lots  5. 6. 11  thru  13. 

Containing  1,870.638  acres  more  or  less. 

The  tract  includes  an  estimated  1 73.2 
million  tons  of  in-place  coal. 

On  September  12.  2000,  Antelope 
Coal  Company  filed  a  coal  lease 
application  for  lands  adjacent  to  the  ' 
Antelope  Mine  in  Campbell  and 
Converse  Counties,  Wyoming.  The 
following  lands  are  included  in  the  tract 
as  currently  filed: 

West  Antelope— WYW151643  > 

T.  40  N.,  R.  71  W.,  6th  PM,  Wyoming, 
•    Sec.  3.  lots  15  thru  18; 

Sec.  4,  lots  5  thru  2P; 

Sec.  5,  lots  5  thru  7.  10  thru  15.  19,  20; 

Sec.  9,  lot  1; 

Sec.  10.  lots  3,  4; 
T.  41  N..  R.  71  W..  6th  PM,  Wyoming, 

Sec.  28.  lots  1  thru  16; 

Sec.  29.  lots  1  thru  16; 

Sec.  32.  lots  1  thru  3,  6  thru  11, 14  thru 
16: 

Sec.  33,  lots  1  thru  16. 

Containing  3,542.19  acres  more  or  less. 

The  West  Antelope  tract  includes  an 
estimated  293.9  million  tons  of  in-place 
coal.  According  to  the  application, 
mining  this  coaJ  would  extend  the  life 
of  the  existing  mine  and  the  coal  would 
be  mined  for  sale  to  electrical  power 
generating  plants.  Each  of  the  mines 
adjacent  to  the  LBA  tracts  described 
above  (the  North  Antelope/Rochelle, 
Black  Thunder,  North  Rochelle,  and 
Antelope  mines,  respectively)  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Environmental 
Quality  and  an  approved  air  quality 
permit  from  the  Air  Quality  Division  of 
the  Wyoming  Department  of 
Environmental  Quality.  Each  of  these  - 
mines  has  previously  acquired  one  or 
more  maintenance  coal  leases  using  the 
LBA  process. 
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The  DEIS  analyzes  leasing  each  of  the 
five  tracts  (described  above)  as  a 
separate  Proposed  Action.  As  part  of  the 
coal  leasing  process.  BLM  has  identified 
and  is  evaluating  other  tract 
configurations  for  these  tracts  which 
add  or  subtract  Federal  coal  to  avoid 
bypassing  coal  or  to  increase  estimated 
fair  market  value  of  the  unleased 
Federal  coal  in  this  area.  The  tract 
configurations  that  BLM  has  identified 
for  each  tract  are  described  and 
analyzed  as  alternatives  in  the  DEIS. 
The  DEIS  also  analyzes  the  alternative 
of  rejecting  each  application  to  lease 
Federal  coal  as  the  Na  Action 
Alternative  for  each  tract. 

The  agency-preferred  alternative  will 
vary  for  each  tract,  depending  on  which 
tract  configuration  is  determined  to  best 
advance  the  public  interest  in  avoiding 
bypassing  Federal  coal  and  obtaining 
the  fair  market  value  of  the  Federal  coal. 

The  Proposed  Actions  and 
Alternatives  being  considered  in  the 
DEIS  are  in  conformance  with  the 
"Approved  Resource  Management  Plan 
for  Public  Lands  Administered  by  the 
Bureau  of  Land  Management  Buffalo 
Field  Office"  (April  2001).  the  USD  A 
Forest  Service  "Final  EIS  for  the 
Northern  Great  Plains  Management 
Plans  Revision"  (May  2001)  and  the 
BLM  "Platte  River  Resource  Area 
Resource  Management  Plan"  (1985) 

The  USDA  Forest  Service  (Forest 
Service)  is  a  cooperating  agency  in  the 
preparation  of  the  DEIS.  The  surface  of 
some  of  the  land  included  for 
.consideration  for  leasing  in  three  of  the 
tracts  (NARO  North.  Little  Thunder,  and 
West  Roundup)  is  National  Forest 
System  land  administered  by  the  Forest 
Service  as  part  of  the  Thunder  Basin 
National  Grasslands. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
a  cooperating  agency  in  the  preparation 
of  the  DEIS.  If  the  tracts  are  leased  as 
maintenance  tracts,  each  new  lease  must 
be  incorporated  into  the  existing  mining 
and  reclamation  plan  for  the  adjacent 
mine  and  the  Secretary  of  the  Interior 
must  approve  each  revision  to  the  MLA 
(Mineral  Leasing  Act)  mining  plan  for 
each  mine  before  the  Federal  coal  in 
each  tract  can  be  mined.  OSM  is  the 
Federal  agency  that  would  be 
responsible  for  recommending  approval, 
approval  with  conditions,  or 
disapproval  of  the  revised  MLA  mining 
plans  to  the  office  of  the  Secretary  of  the 
Interior  if  any  or  all  of  these  tracts  are 
leased. 


Dated:  December  10.  2002. 
Alan  L.  Kesterke. 
Acting  State  Director. 

(FR  Doc.  03-4177  Filed  2-19-03;  8:45  am] 
BILLINO  CODE  4310-83-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-aiO-1820-AE] 

Notice  of  Public  Meeting:  Northwest 
California  Resource  Advisory  Council 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTKM:  Notice  of  public  meeting. 


wishing  to  speak,  and  the  time 
available,  the  time  for  individual 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  and  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  February  13,2003.  .. 

loseph  |.  Fontana. 
Public  Affairs  Officer. 
(FR  Doc.  03-4033  Filed  2-19-03;  8:45  ami 
BILUNG  CODE  4310-40-P 
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SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.  S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northwest  California  Resource 
Advisory  Council  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
Wednesday  and  Thursday,  April  2  and 
3,  2003,  at  Granzella's  Iim,  391  Sixth  St., 
Williams.  Calif.  On  April  2,  the  meeting 
convenes  at  10  a.m.  for  a  field  trip  to 
public  lands  managed  by  the  BLM 
Ukiah  Field  Office.  Members  of  the 
public  are  welcome.  They  must  provide 
their  own  transportation  and  lunch.  On 
April  3,  the  meeting  begins  at  8  a.m.  in 
the  Conference  Room  at  Granzella's. 
Time  for  public  comments  has  been  set 
aside  for  1  p.m.  on  April  3. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Bums,  BLM  Ukiah  field  manager,  2550 
North  State  St..  Ukiah.  CA,  (707)  468- 
4000;  or  BLM  Public  Affairs  Officer 
Joseph  J.  Fontana,  telephone  (530)  252- 
5332. 

SUPPLEMENTARY  INFORMATK)N:  The  12- 
member  council  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  cmd  management 
issues  associated  with  public  land 
management  in  Northwest  California.  At 
this  meeting,  agenda  topics  will  include 
council  comments  on  proposed  changes 
to  BLM's  grazing  regulations,  proposals 
for  wind  energy  development,  and 
discussion  about  the  voting  protocol 
established  in  the  RAC  charter.  The 
council  v^U  also  hear  status  reports 
from  the  managers  of  the  BLM's  Areata, 
Ukiah  and  Redding  field  offices. 

All  meetings  are  open  to  the  public. 
Members  of  \he  public  may  present 
written  comments  to  the  coiuicil.  Each 
formal  council  meeting  will  have  time 
allocated  for  public  comments. 
Depending  on  the  niunber  of  persons 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS), 
Beaufort  Sea  Oil  and  Gas  Lease  Sale 
186 

agency:  Minerals  Management  Service. 

Interior. 

action:  Availability  of  the  Proposed 

Notice  of  Sale.  

summary:  Alaska  OCS,  Beaufort  Sea; 
Notice  of  Availability  of  the  proposed 
Notice  of  Sale  for  proposed  Oil  and  Gas 
Lease  Sale  186  in  the  Beaufort  Sea.  This 
Notice  is  published  piusuant  to  30  CFR 
256.29(c)  as  a  matter  of  information  to 
the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
piusuant  to  section  19  of  the  OCS  Lands 
Act,  provides  the  affected  States  the 
opportimity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 

The  proposed  Notice  of  Sale  for  Sale 
186  and  a  "Proposed  Sale  Notice 
Package"  containing  information 
essential  to  potential  bidders  may  be 
obtained  from  the  Alaska  OCS  Region, 
Information  Resource  Center,  Minerals 
Management  Service,  949  East  36th 
Avenue.  Room  330.  Anchorage.  Alaska 
99508-4302.  Telephone:  (907)  271-6070 
or  1-800-764-2627.  Certain  documents 
may  be  viewed  and  downloaded  from 
the  MMS  World  Wide  Web  site  at  http:/ 
/www.mms.gov/alaska. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  cvirrently 
schedided  for  September  24,  2003. 

Dated:  February  11.  2003. 
Walter  D.  Cruickshank. 
Acting  Director.  h4inerals  Management 
Service. 
[FR  Doc.  03-4051  Filed  2-19-03;  8:45  am) 

BMJJNO  COOe  431(MM-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  921  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  registration  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufactiu-ers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  13,  2002.  Chattem 
Chemicals,  Inc.,  3801  St.  Elmo  Avenue, 
Building  18,  Chattanooga,  Tennessee 
37409,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the  Usted 
controlled  substance  to  bulk 
manufacture  controlled  substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Untied  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  March  24,  2003. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  11 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 


for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  February  5,  2003. 
Laurel  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 
(FR  Doc.  03-4097  Filed  2-19-03;  8:45  am) 

BILUNG  COOE  4410-<»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  imder  Review:  Aircraft/ 
Vessel  Report,  Form  1-92 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  November  21, 
2002  at  67  FR  70243,  allowing  for  a  60- 
day  public  review  and  comment  period 
on  the  extension  of  the  proposed 
information  collection.  No  public 
comment  was  received  on  this 
information  collection 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  March  24, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propqRiperformance  of  the 
functions  of  tte  agency,  including 
whether  the  information  will  have 
practical  utiUty; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  • 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Aircraft/Vessel  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-92,  Inspections 
Division,  Immigration  and  ' 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
Households.  This  form  is  part  of  the 
manifest  requirements  of  Section  231 
and  251  of  the  Immigration  and 
Nationality  Act  and  is  used  by  the 
Immigration  and  Naturalization  Service 
and  other  agencies  for  data  collection 
and  statistical  analysis. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  720,000  responses  at  11 
minutes  (.183  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  129,600  aimual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
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Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building.  601  D 
Street.  NW..  Ste.  1600.  Washington.  DC 
20530. 

Dated:  February  14.  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
|FR  Doc.  03-4091  Filed  2-19-03:  8:45  am) 
atLUNO  COM  4410-10-M 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  informatioa  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  passenger  list, 
crew  list;  Form  1-418. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  November  21. 
2002  at  67  FR  70243.  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  March  24. 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street.  NW., 
Room  10235.  Washington.  DC  20530. 

Written  comment  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infbrmation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Passenger  List.  Crew  List. 

(3)  /^encyform  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-418.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  aS  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  prescribed  by 
the  Attorney  General  for  the  INS  for  use 
by  masters,  owners  or  agents  of  vessels 
in  complying  with  sections  231  and  251 
of  the  Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  95.000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  95.000  annual  burden  hoiu-s. 

if  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4034, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600.  Washington.  DC 
20530. 


Dated:  February  14,  2003. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
Service. 
[FR  Doc.  03-4092  Filed  2-19-03;  8:45  am] 

BILLING  COOE  4410-10-M 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement— "Executive  Training  for 
Women— Team  Development" 

AGENCY:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  Cooperative 

Agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2003  for  a  cooperative 
agreement  to  fund  the  project, 
"Executive  Training  for  Women— Team 
Building '.  NIC  invites  applications  for  a 
one  year  cooperative  agreement  to 
design  and  deliver  a  three-day  team 
development  training  program. 
Participants  will  be  selected  graduates 
of  the  two  prior  Executive  Leadership 
Training  for  Women  programs  and  the 
participant's  chosen  senior 
administrator.  The  participant  has 
determined  that  this  administrator  is 
critical  to  her  success  in  her  current 
position,  and  is  supportive  of  her  efforts 
to  succeed  and  grow  in  the  organization. 
This  third  program  offering  continues 
the  leadership  development  of  the 
woman  executive  by  inviting  other  key 
personnel  into  the  process  to  work 
together  as  a  highly  productive  and 
respectful  team.  This  particular  team 
approach  should  incorporate  researched 
and  documented  leadership  styles  of 
both  men  and  women.  The  award 
recipient  must  become  familiar  with 
Phase  1  and  Phase  2  of  the  NIC 
Executive  Leadership  Training  for 
Women  Program  in  order  to  understand 
the  program  history  and  progression  to 
this  advanced  level  of  training,  designed 
for  selected  graduates  of  the  Phase  1  and 
2  program.  The  cooperative  agreement 
includes  the  responsibility  for  the 
program  and  curriculum  design, 
training  of  faculty,  and  the  delivery  and 
evaluation  of  the  pilot  program  in  FY 
2004.  A  total  of  $100,000  is  reserved  for 
the  project  during  fiscal  year  2003. 

This  cooperative  agreement  is  a  form 
of  assistance  relationship  where  the    , 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  The  recipient 


of  the  award  will  be  selected  through 
the  competitive  solicitation  process. 
DATES:  Applications  must  be  received 
by  4:00  p.m.  Eastern  Standard  Time  on 
April  15,  2003. 

ADDRESSES:  Mailed  applications  must  be 
sent  to:  Director,  National  Institute  of 
Corrections,  320  First  Street,  NW.,  Room 
5007,  Washington,  DC  20534. 
Applicants  are  encouraged  to  use 
Federal  Express,  UPS,  or  similar  service 
to  ensure  delivery  by  the  due  date  as 
mail  at  NIC  is  still  being  delayed  due  to 
recent  events. 

Hand  delivered  applications  should 
be  brought  to  500  First  Street.  NW.. 
Washington,  DC  20534.  At  the  front 
desk,  call  (202)  307-3106  extension  0 
for  pickup.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  announcement  and  the 
required  application  forms  can  be 
downloaded  from  the  NIC  Web  page  at 
http://www.ncic.org  (click  on 
"Cooperative  Agreements").  Hard 
copies  of  the  application  can  be 
obtained  by  calling  Rita  Rippetoe,  (800) 
995-6423,  extension  44222  or  by  e-mail 
rrippetoe@bop.gov. 

All  technical  and  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Evelyn  Bush  at  the  above  address  or  by 
calling  (800)  995-6423,  extension  40376 
or  (202)  514-0376  or  by  e-mail  via 
elbush@bop.gov. 

SUPPI.EMENTARY  INFORMATION: 
Background 

The  National  Institute  of  Corrections, 
Prisons  Division,  offered  the  first 
Executive  Training  for  Women  program 
in  1994.  The  program  was  designed  to 
address  both  the  personal  and 
professional  aspects  of  correctional 
leadership  and  has  continued  to  build 
upon  the  success  of  that  beginning 
effort.  Through  a  three  part  series 
focusing  on  executive,  strategic  and 
organizational  leadership,  NIC  has 
sought  to  "close  the  gap"  for  women 
executives  in  their  knowledge,  self  and 
observer  perception,  and  recognition  of 
their  value  to  the  organization,  the 
ultimate  goal  of  the  program  is  to  assist 
the  leader  with  the  final  integration  of 
her  professional  awareness  and  its  value 
to  the  agency  "team"  in  problem-solving 
and  policy  planning. 

Developed  in  1993,  the  first  program 
was  conducted  in  1994.  The  program 
concept  dates  back  to  the  late  1980's 
and  early  1990's,  as  the  National 
Institute  of  Corrections  recognized  the 
continued  imder-representation  of 
women  executives  in  corrections 
throughout  the  coimtry.  While  women 


have  made  significant  achievements  in 
correctional  employment  over  the  last 
few  decades,  promotion  to  the  Executive 
level  has  been  slow.  At  no  time  in  the 
history  of  state  departments  of 
corrections  in  the  United  States  have 
women  held  even  20%  of  all  of  the 
Department  Director  positions.  While 
the  entry  door  into  the  corrections  field 
swings  open  wider,  it  is  less  so  for  the 
promotional  door  toward  advancement. 
Since  entry  can  no  longer  be  legally 
prohibited.  There  are  more  and  more 
women  employed  in  the  field,  expecting 
to  be  regarded  with  professional 
equality  and  upward  mobility 
opportunities. 

NIC's  response  to  the  dilemma  of 
women  being  under-represented  in 
executive  level  positions  in  the  field  of 
corrections  was  to  establish  an 
Executive  Leadership  Training  for 
Women  Program.  With  the  addition  of 
this  third  phase,  the  program  is 
designed  to  enhance  the  ability  of 
women  to  achieve  and  to  function 
effectively  in  executive-level  positions 
in  state  departments  of  corrections. 
Phase  1  and  2  have  recently  (2002)  been 
updated  to  include  the  latest  research 
on  leadership  theories  and  women's 
leadership. 

Phase  1 :  Executive  Leadership 

A  five-day  program  focused  on 
leadership  development.  A  number  of 
assessments  are  combined  with 
experiential  activities  and  simulations 
to  focus  behavior  (self-mastery), 
leadership  competency,  clarify  current 
and  future  personal  and  professional 
goals,  and  accelerate  promotional 
achievement. 

Phase  2:  Strategic  Leadership 

This  three-day  follow  up  program  was 
developed  in  1995  based  on  needs 
assessments  from  Phase  1  participants. 
As  an  expansion  of  the  first  program, 
key  elements  included  strategic 
competency,  the  leader's  role  in  the 
organization,  and  the  moving  the 
organization  forward. 

Phase  3:  Team  Building 

The  outcome  of  this  cooperative 
agreement  will  be  a  three-day  (24  hour) 
pilot  program  to  build  organizational 
competency  by  focusing  on  the  group 
dynamics  of  the  organization  and  the 
relationships  necessary  to  succeed. 
Special  attention  should  be  given  to  the 
use  of  innovative  problem-solving,  and 
the  role  of  "executive  teaming"  with 
recognition  of  the  unique  strengths  and 
weaknesses  of  each  team  member. 


Program  Outcomes 

Expand  agency  leadership  capacity  by 
addressing  partnerships  and 
relationship  skills  necessary  to  create  a 
climate  for  understanding,  growth  and 
support  of  its  key  personnel; 

Incorporate  strategies  for  the 
organization's  success  (mission)  by  the 
promotion  of  effective  leadership 
communication  for  problem  solving 
discussions  and  policy  planning; 

Overcoming  barriers  to  team 
performance  by  recognition  of 
individual  attributes  and  talents; 

Create  an  atmosphere  that  encourages 
"coaching"  as  an  agency  benefit. 

Purpose:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  that  will  design 
and  deliver  a  3-day  interactive  pilot 
program,  focused  on  agency  team 
development.  The  program  design  must 
provide  the  opportunity  for  the 
executives  to  comfortably  and 
effectively  work  to  approach  problems 
and  policy  planning.  Recognizing  and 
valuing  the  woman's  leadership  style, 
the  emphasis  of  this  third  training 
program  is  to  successfully  integrate  the 
individual  styles  into  creative  teams. 
This  is  accomplished  by  bringing  the 
woman  leader  to  the  training  program 
together  with  the  next  upper-level 
supervisor  that  is  most  supportive  of  her 
career  efforts  and  her  organizational 
value.  The  pilot  program  will  be 
modified,  if  necessary,  based  on  the 
participant  and  faculty  evaluation. 

Scope  of  Work 

1.  Design  and  implement  a  program 
based  on  current  leadership  and  gender 
research  which  identifies  the 
competencies  necessary  for  a  group  of 
people  to  work  as  a  hi^ly  productive 
and  cohesive  team.  Expected 
components  include,  but  are  not  limited 
to:  Communicating  Effectively  in 
Teams,  Problem  Solving  &  Resolving 
Team  Conflicts,  Interrelationship 
Dynamics  and  Consensus  Building. 

2.  Awardee  must  become  acquainted 
with  the  current  Executive  Leadership 
Training  for  Women  Program  (Phase  1 
emd  Phase  2)  via  written  materials, 
participant  manual  and  discussion  with 
the  current  contractor.  Additionally, 
attendance  by  one  team  member  is 
required  at  the  September  2003 
Executive  program  in  Maryland. 

3.  Identify  in  the  proposal  specific 
strategies  for  assuring  a  collaborative 
effort  between  their  project  team  and 
NIC.  This  will  include  the  curriculum 
review  and  pre-approval,  program 
planning  session,  manual  materials,  and 
the  selection  and  training  of  faculty  for 
the  program. 
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4.  Conduct  a  program  planning 
session,  prepare  program  agenda, 
participant  manual,  and  train  stafi^/ 
faculty  for  program  delivery.  All 
associated  overhead  slides, 
presentations,  participant  manual  and 
any  other  audio-visual  materials,  with 
copyright  permission,  are  to  be  provided 
to  NIC.  (Use  CD-Rom.) 

5.  "Pilot"  the  Executive  Training  for 
Women-Team  Development  program  in 
Fy04  to  an  audience  of  24  to  30 
correctional  practitioners: 

6.  Develop  an  evaluation  tool, 
disseminate  to  participants  and  compile 
a  basic  analy^'^is  of  the  program,  with 
results  to  the  NIC  Project  Monitor 
within  30  days  of  the  2004  program 
completion. 

7.  Applicants  are  encouraged  to 
include  one  or  more  graduates  of  the 
NIC  Executive  Leadership  Training 
Program  for  Women  in  their  project,  i.e. 
planning  meeting,  project  team.  Specific 
names  are  not  required,  but  positions 
must  be  identified  in  the  budget  with 
respective  faculty  roles  identified. 

Specific  Requirements 

1.  Based  on  research  of  the  existing 
leadership  theories  and  realizing  that 
those  who  had  studied  women 
executives  discovered  that  the  learning 
process  needed  to  be  complimented  by 
a  supportive  environment.  Applicants 
should  consider  "The  Setting"  as  well 
as  the  style  and  methods  of  the  program 
presentation.  The  location  for  the 
training  will  be  recommended  by  the 
awardee  with  the  final  decision 
remaining  with  NIC. 

The  setting  and  learning  enviroiunent 
incorporated  in,  and  critical  to, 
leadership  training  suggests  the 
following  consideration  when 
attempting  to  locate  a  suitable  site: 

A.  private  outdoor  space,  preferably  a 
grassed  area  to  accommodate  two 
groups  often  (10)  to  twelve  (12)  to 
execute  team  building  activities: 

B.  secluded  indoor  and  outdoor  space 
conducive  to  individual  and  team 
problem  solving,  and  personal  reflection 
time; 

C.  classroom  space  that  will 
accommodate  30  adults  plus  podium, 
LCD  set-up,  display  table,  and 
refi-eshment  table: 

D.  dining  area  (separate  from  the 
public  and  classroom  area)  that  will 
accommodate  up  to  30  people, 

2.  The  applicant  must  demonstrate 
that  the  project  team  is  comprised  of  at 
least  one  person  with  expertise  in 
women's  leadership  education:  one  with 
expertise  in  executive  team  building 
and  at  least  one  with  correctional 
administration/management  experience 
at  no  less  than  the  Warden/ 


Superintendent  level.  This  experience 
should  be  clearly  identified  in  the 
accompanying  resumes.  Each  individual 
must  submit  signed  letters  stating  their 
willingness  to  work  on  this  project. 

3.  The  person  designated  as  project 
director  is  required  to  be  the  person 
who  will  be  on-site  and  coordinate  the 
3-day  program  presentation  and  who 
has  full  decision-making  authority  to 
work  with  the  NIC  project  manager. 
This  person  must  have  experience  at  the 
level  of  a  Warden  and  have  enough  time 
dedicated  to  the  project  to  assure 
availability  for  detailed  collaboration 
with  the  NIC  project  manager. 

4.  Participants  for  the  pilot  program 
will  be  sought  from  women  leaders  who 
have  participated  in  the  two  previous 
offerings,  advising  them  of  a  special 
opportunity  to  explore  additional 
leadership  training,  accompanied  by  a 
supportive,  senior  administrator.  Since 
the  size  of  the  program  will  be  limited, 
the  applicant  for  this  cooperative 
agreement  is  being  asked  to  propose 
creative  and  relevant  criteria  for  the 
admission  of  the  Executive  Woman  (+1) 
to  the  Phase  3  training. 

5.  The  applicant  should  provide  a 
clear  design  of  what  the  3  day  program 
will  look  like  including,  but  not  limited 
to,  a  sessions  by  topic  and  time  frames, 
activities/exercises  by  type  and  learning 
objective,  and  debriefing/processing 
time  frames. 

6.  Interactive  activities  should  be 
targeted  to  increased  learning  and 
understanding  of  team  dynamics, 
strengths,  etc.  No  activities  should 
require  a  level  of  physical  fitness  greater 
than  an  average  50  year  old  person 
could  perform.  The  majority  of  the 
activities  should  assure  that  the 
executive  women  and  the  senior 
administrator  from  the  state  interact 
during  the  course  of  the  exercises. 

7.  All  proposed  interactive  team 
activities  should  have  a  specific 
learning  objective.  The  technique  for 
processing  the  exercise  or  activity  to 
achieve  the  learning  objective  should  be 
clearly  explained. 

8.  The  applicant  is  to  include  a 
variety  of  interactive  team  activities, 
which,  after  concluding,  will  be 
throughly  debriefed  to  achieve  the 
learning  objective.  Although  there  is  no 
prohibition  from  using  outdoor, 
physical  activities,  such  team  activities 
are  not  to  predominate. 

9.  The  awardee  must  follow  all  of 
NIC's  procedures  and  time  frames  for 
the  provision  of  training  and  this  must 
be  stated  in  the  proposal: 

10.  Dates  for  the  training  program  will 
be  determined  by  NIC  in  consultation 
with  the  awardee; 


11.  NIC  will  receive  applications  and 
select  participants  for  the  program. 

12.  Applicants  should  identify  in  the 
propos^  specific  strategies  for  assuring 
a  collaborative  effort  between  the 
project  team  and  the  NIC  project 
manager.  This  will  include  the  planning 
session,  manual  materials,  and  the 
selection  of  faculty  for  the  program. 

Application  Requirements: 
Applications  must  be  submitted  using 
OMB  Standard  Form  424,  Federal 
Assistance  and  attachments.  Copies  can 
be  downloaded  from  the  NIC  Web  page 
at  http ://www. nicic. org/services/coop/ 
default.htm.  The  applications  should  be 
concisely  written,  typed  double  spaced 
and  refer  to  the  project  by  the  "NIC 
Application  Number"  and  Title  in  this 
announcement. 

Submit  an  original  and  two  copies. 
The  original  should  have  the  applicant's 
signature  in  blue  ink.  A  cover  letter 
must  identify  the  responsible  audit 
agency  for  the  applicant's  financial 
accounts.  The  narrative  portion  of  this 
cooperative  agreement  application 
should  include,  at  a  minimum: 

1 .  A  brief  paragraph  indicating  the 
applicant's  understanding  of  the 
purpose  of  this  cooperative  agreement; 

2.  One  or  more  paragraphs  detailing 
the  applicants  understanding  of  women 
leadership; 

3.  A  brief  paragraph  that  summarizes 
the  project  goals  and  objectives: 

4.  A  clear  description  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals; 

5.  A  clearly  developed  Project  Plan 
which  demonstrates  how  the  various 
goals  and  objectives  of  the  project  will 
be  achieved  through  its  various 
activities  to  produce  the  required 
results; 

6.  Chart  of  measiu'able  project 
milestones  and  time  lines  for  the 
completion  of  each  milestone; 

7.  A  description  of  the  qualifications 
of  the  applicant  organization  and  each 
project  staff; 

8.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  commitment 
for  each,  tlie  relationship  among  the 
staff  (who  reports  to  whom),  and  a 
statement  from  individual  staff  that  they 
will  be  available  to  work  on  this  project; 

9.  A  budget  detailing  all  costs  ror  the 
project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A).  A  budget  narrative  must  be 
included  which  explains  how  all  costs 
were  determined. 
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Authority:  Public  Law  93-41.'}. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  $100,000 
(direct  and  indirect  costs).  Participant 
travel  will  be  arranged  for  and  paid  by 
NIC.  All  other  costs  must  be  outlined  in 
the  proposal's  budget.  Fimds  may  only 
be  used  for  the  activities  that  are  linked 
to  the  desired  outcome  of  ^e  project. 
No  funds  are  transferred  to  state  or  local 
governments.  Based  upon  satisfactory 
performance  of  the  awardee  and  the 
availability  of  funding  in  future  years,  a 
supplemental  award  could  be  made 
available  for  continued  program 
delivery. 

This  project  will  be  a  collaborative 
venture  with  the  NIC  Prisons  Division. 

Antideficiency  Act 

Nothing  contained  herein  shall  be 
construed  to  obligate  the  parties  to  any 
expenditure  or  obligation  of  funds  in 
excess  or  in  advance  of  appropriation  in 
accordance  with  the  Antideficiency  Act, 
31  U.S.C.  1341 

Eligibility  of  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  private  agency, 
educational  institution,  organization, 
individuals  or  team  with  expertise  in 
the  requested  areas. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  a  3  to  5  member  Peer 
Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  03P22.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424  and  on  the 
outside  of  the  envelope  in  which  the 
application  is  sent. 

Catalog  of  Federal  Domestic 
Assistance  Number  is:  16.601,  Title: 
Training  and  Staff  Development. 

Executive  Order  12362:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

Dated:  February  12,  2003. 
Morris  L.  Thigpen, 

Director.  National  Institute  of  Correction . 
|FR  Doc."03-4023  Filed  2-19-03:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement — "Operational  Practices  for 
Women  Offenders" 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  Cooperative 
Agreement. 


SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  armounces  the  availability  of 
funds  in  FY  2003  for  a  cooperative 
agreement  to  fund  the  project 
"Operational  Practices  for  Women 
Offenders."  NIC  will  award  a  two  year 
cooperative  agreement  to  review  the 
current  training  program,  develop  a 
curriculum,  prepare  an  accompanying 
participant  and  trainer  manned  and 
attend  the  May  2003  program  for  insight 
into  the  ciuxent  components.  In 
addition,  the  award  recipient  will  be 
responsible  for  the  final  (NIC  approved) 
curriculum,  training  of  faculty  for  the 
program  and  the  delivery  of  the  program 
in  FY  2004,  with  the  participant  and 
trainer  manuals  in  place.  A  total  of 
$120,00  is  reserved  foi  the  project 
during  fiscal  years  2003  and  2004.  The 
2003  allocation  is  $20,000  and  the  2004 
allocation  is  $100,000. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  The  recipient 
of  the  award  will  be  selected  through 
the  competitive  solicitation  process. 
DATES:  Applications  must  be  received 
by  4  p.m.  Eastern  Standard  Time  on 
March  27,  2003. 

ADDRESSES:  Mailed  applications  must  be 
sent  to:  Director,  National  Institute  of 
Corrections,  320  First  Street,  NW.,  Room 
5007 ,  Washington,  DC  20534 . 
Applicants  are  encouraged  to  use 
Federal  Express,  UPS,  or  similar  service 
to  ensure  delivery  by  the  due  date  as 
mail  at  NIC  is  still  being  delayed  due  to 
recent  events. 

Hands  delivered  applicants  should  be 
brought  to  500  First  Street,  NW., 
Washington,  DC  20534.  At  the  front 
desk,  call  (202)  307-3106,  extension  0 
for  pickup.  Faxed  or  emailed 
applications  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  announcement  and  the 
required  application  forms  can  be 
downloaded  from  the  NIC  web  page  at 
www.nicic.org  (Click  on  "cooperative 
agreements.")  Hard  copies  of  the 
announcement  can  be  obtained  by 
calling  Rita  Rippetoe  at  1-800-995- 
6423  extension  44222  or  e-mail 
rippetoe@bop.gov. 

All  technical  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Evelyn  Bush,  Correctional  Program 
Specialist,  National  Institute  of 
Corrections.  She  can  be  reached  by 
calling  1-800-995-6423  extension 
40376  or  by  e-mail  at  elbush@bop.gov. 
Supplemental  information  regarding  the 
program  can  be  received  by  mail  or  e- 


mail.  Please  contact  Sharon  Floyd  at  1- 
800-995-6423  ext  44072. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  National  Institute  of 
Corrections,  Prisons  Division,  began  its 
work  defining  critical  issues  that  impact 
women  offenders  in  1996.  Based  on 
surveys,  workshops  and  state-driven 
inquiries  for  assistance  and  information, 
NIC  began  addressing  gender-specific 
needs  and  services. 

The  program  goal  is  to  provide 
assistance  to  state  departments  of 
correction  around  the  specific  issues 
and  concerns  dealing  with  women 
offenders. 

The  "Operational  Practices  for 
Women  Offenders"  program  was 
developed  with  the  practitioner  in 
mind,  to  help  correctional  managers 
increase  their  imderstanding  of  women 
offenders  and  enhance  their  skills  for 
effectively  working  with  them. 

The  role  of  the  correctional  institution 
has  changed  a  great  deal  over  the  past 
200  years.  The  almshouses  and 
dungeons  of  the  early  days  gave  way  to 
custodial  institutions  and  then  to 
reformatories.  Today,  correctional 
facilities  are  making  new  strides  in 
providing  improved  conditions, 
diversity  and  quality  in  programming, 
and  availability  of  educational, 
vocational,  treatment  and  medical 
services. 

Both  theorists  and  popular  viewpoint 
have  played  a  role  in  the  structure  of 
corrections  for  the  women  offender.  The 
current  trend  is  to  dispel  traditional 
stereotypes  and  myths  surrounding  the 
woman  offender,  to  develop  a  realistic 
picture  of  the  variety  of  women  in  the 
penal  system  today,  and  to  address  the 
individual  and  group  needs  of  these 
women. 

As  a  number  of  women  entering  the 
Criminal  Justice  system  grew,  (at  a  faster 
rate  than  men)  practitioners  felt  the 
impact  based  on  the  growing  number  of 
operational  issues.  These  included 
concerns  about  searches,  contraband, 
privacy,  etc.  NIC  became  involved  in 
responding  to  these  requests  for 
assistance  to  "do  it  the  right  way  and 
the  appropriate  way." 

Differences  in  women's  pathways  into 
the  criminal  justice  system  and 
women's  behavior  while  in  custody 
have  important  implications  for  the 
practices  in  women's  prisons.  There  is 
significant  evidence  that  the  response  of 
women  to  incarceration,  treatment,  and 
rehabilitation  differs  from  that  of  men. 

Gender  responsiveness  has  been 
defined  by  Bloom  and  Covington  as 
"creating  an  environment  that  reflects 
an  understanding  of  the  reality  of 
women's  lives  and  addresses  the  issues 
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of  women."  As  the  criminal  justice 
system  becomes  more  responsive  to  the 
issues  of  managing  women  offenders,  it 
will  be  more  effective  in  targeting  the 
pathways  to  offending  that  propel 
women  into,  and  return  them  to,  the 
criminal  justice  system. 

Taken  from  Gender  Responsive 
Strategies:  Research,  Practice  and 
Guiding  Principles  for  Women 
Offenders,  NIC  2002) 

Purpose:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  that  will  take 
over  management  of  an  existing 
program,  develop  and  produce  a 
curriculum  with  a  corresponding 
participant  and  trainer's  manual.  In 
addition,  the  awardee  will  deliver 
subsequent  offerings  of  the  5  day 
interactive  program.  The  product  should 
be  "user-friendly"  so  that  will  be 
effective  and  useful  to  state  departments 
of  corrections.  The  pilot  program  will  be 
modified,  if  necessary,  based  on  the 
final  program  review  and  evaluation. 

Scope  of  Work:  1.  Review  the  current 
NIC  training  program;  design  a 
curriculum  that  incorporates  the  most 
up-to-date  research  on  women  offenders 
with  the  objective  to  prepare 
correctional  managers  to  work 
effectively  with  women  offenders; 
describe  the  methodology  for 
identifying  any  recommended  or 
significant  change. 

2.  Produce  a  program  curriculum, 
participant  manual  and  trainer's  guide 
that  is  user-friendly  and  designed  for 
interactive,  adult  learning.  All 
overheads  slides,  presentations  and 
other  audio-visual  materials,  with 
copyright  permission,  are  to  be 
included. 

3.  Conduct  a  program  planning 
isession  and  train  staff/trainers  for 
program  delivery; 

4.  "Pilot"  "Operational  Practices  for 
Women  Offenders"  staining  program  in 
May  2004  to  an  audience  of  25  to  30 
correctional  practitioners; 

5.  Develop,  disseminate,  and  compile 
results  of  participant  program 
evaluation,  with  results  to  the  NIC 
Project  Monitor,  within  30  days  of  the 
May  2004  program  completion. 

6.  Design  and  pilot  test  an  impact 
evaluation  instrument  to  be  completed 
by  participants  9-12  months  after 
attending  the  training. 

Specific  Requirements:  1.  Significant 
changes  to  the  existing  curriculum  must 
be  justified  with  research-based 
documentation. 

2.  Attendance  of  at  least  one  primary 
team  member  is  required  for  the 
duration  of  the  May  2003  program. 
There  must  be  included  in  the  proposal 
a  statement  that  this  primary  team 


member  will  attend  the  training 
program  May  19-23,  2003,  with  the 
costs  reflected  in  the  budget  narrative. 

3.  The  applicant  must  demonstrate 
that  the  project  team  is  comprised  of 
persons  with  expertise  in  correctional 
administration/management  with 
women  offenders  as  well  as  project  staff 
who  specifically  have  experience  in 
correctional  management  and  gender-' 
specific  responsive  programming. 

4.  All  identified  trainers  for  the 
training  program  must  have  recent 
(within  five  years)  experience  in 
working  with  women  offenders,  as 
either  staff  or  consultant.  This 
experiences  should  be  clearly  identified 
in  the  resume  or  narrative. 

5.  The  person  designated  as  project 
director  is  required  to  be  the  person 
who  will  manage  the  5  day  on-site 
program  presentation  (2004)  and  who 
has  full  decision-making  authority  to 
work  with  the  NIC  project  manager. 
This  person  must  have  sufficient  time 
dedicated  to  the  project  to  assure 
availability  for  collaboration  with  the 
NIC  project  manager. 

6.  Applicants  should  identify  in  the 
proposal  specific  strategies  for  assuring 
a  collaborative  effort  between  their 
project  team  and  NIC.  This  will  include 
the  planning  session,  manual  materials, 
and  the  selection  of  trainers  for  the 
program.  The  applicant  should 
demonstrate  ability  to  work 
collaboratively  with  NIC  from  previous 
work,  if  applicable. 

7.  The  awardee  must  follow  all  of 
NlC's  procedures  and  time  frames  for 
the  provision  of  training  and  this  must 
be  stated  in  the  proposal.  Dates  for  the 
training  program  will  determined  by 
NIC  in  consuhation  with  the  awardee. 

8.  Location  for  the  training  program 
will  be  recommended  by  the  awardee 
but  the  final  decision  for  a  site  will 
remain  with  NIC. 

Application  Requirements: 
Applications  must  be  submitted  using 
0MB  Standard  Form  424,  Federal 
Assistance,  and  attachments.  (Copies 
can  be  downloaded  from  the  NIC  web 
page  at  www.nicic.org/service/coop/ 
default.htm.)  The  applications  should 
be  concisely  written,  typed  double- 
spaced  and  refer  to  the  project  by  the 
"NIC  Application  Number"  and  Title  is 
this  announcement. 

Submit  an  original  and  two  copies. 
The  original  should  have  the  applicant's 
signature  in  blue  ink.  A  cover  letter 
■  must  identify  the  responsible  audit 
agency  for  the  applicant's  financial 
accounts. 

The  narrative  portion  of  this 
cooperative  agreement  application 
should  include,  at  a  minimum: 


1.  A  brief  paragraph  indicating  the 
applicant's  understanding  of  this 
cooperative  agreement; 

2.  One  or  more  paragraphs  detailing 
the  applicants  understanding  of  the 
historical  and  current  views  of  working 
with  women  offenders,  and  the  response 
for  effectively  working  with  women 
offenders; 

3.  A  brief  paragraph  summarizing  the 
project  goals  and  objectives; 

4.  A  clear  description  of  the 
methodology  for  project  completion  and 
achievement  of  its  goals; 

5.  A  clearly  developed  Project  Plan 
which  demonstrates  how  and  when  the 
various  goals  and  objectives  of  the 
project  will  be  achieved  through  its 
various  activities  so  as  to  produce  the 
required  results; 

6.  A  chart  of  measurable  project 
milestones  and  time  lines  for  the 
completion  of  each  milestone; 

7.  A  description  of  the  qualifications 
of  the  applicant  organization  and  each 
project  staff; 

8.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  percentage  of  the 
time  commitment  for  each  (in  days),  the 
relationship  among  the  staff  (who 
reports  to  whom),  and  a  statement  fttjm 
individual  staff  that  they  will  be 
available  to  work  on  this  project  and 
meet  the  required  level  of  experience. 

9.  A  budget  detailing  all  costs  for  the 
project,  costs  for  trainer  services  and 
travel,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed.  Budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A.  A  budget  narrative  must  be 
included  which  explains  how  all  costs 
were  determined. 

Authority:  Public  L^w  93-415. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  $120,000 
(direct  and  indirect  costs).  Participant 
travel  for  the  program  delivery  will  be 
paid  by  NIC  and  is  not  included  in  the 
funding  for  this  project.  Funds  may  only 
be  used  for  the  activities  that  are  linked 
to  the  desired  outcome  of  the  project. 
No  funds  are  transferred  to  State  or  local 
governments.  This  project  will  be  a 
collaborative  venture  with  the  NIC 
Prisons  Division.  NIC  retains  the  right  to 
select  the  applicants  for  participation. 
$20,000  will  be  allocated  for  fiscal  year 
2003.  and  $100,000  will  be  allocated  for 
fiscal  year  2004. 

Antideficiency  Act 

Nothing  contained  herein  shall  be 
construed  to  obligate  the  parties  to  any 
expenditure  or  obligation  of  funds  in 
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excess  or  in  advance  of  appropriation  in 
accordance  with  the  Antideficiency  Act. 
31  U.S.C.  1341. 

Eligibility  Applicants:  An  eligible 
applicant  is  any  State  or  general  unit  of 
local  government,  private  agency, 
educationed  institution,  organization, 
individuals  or  team  with  expertise  in 
the  requested  areas  in  order  to 
successfully  meet  the  objectives  of  this 
project. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  a  3-  to  5-member  Peer 
Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  03P21.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424.  and  on  the 
outside  of  the  envelope  in  which  the 
application  is  sent. 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

(Catalog  of  Federal  Domestic  Assistance 
Number  is:  16.601,  Title:  Training  and  Staff 
Development). 

Dated:  February  12,  2003. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
[FR  Doc.  03-4022  Filed  2-19-03;  8:45  am] 

BILLING  CODE  4410-36-H 


NATIONAL  INSimrfE  FOR  LITERACY 

Notice  of  Meeting 

agency:  National  Institute  for  Literacy 

(NIFL). 

summary:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  National 
Institute  for  Literacy  Board  (Advisory 
Board).  This  notice  also  describes  the 
function  of  the  Advisory  Board.  Notice 
of  this  meeting  is  required  luider 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend  the  meeting. 
DATE  AND  TIME:  March  4,  2003  from  9:30 

a.m.  to  4:30  p.m.  and  March  5.  2003 

fi-om  9:30  a.m.  to  1  p.m. 
ADDRESSES:  National  Institute  for 
Literacy,  1775  I  Street,  NW.„Suite  730, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Hollis.  Special  Assistant  to  the  Director, 
National  Institute  for  Literacy.  1775  I 
Street,  NW.,  Suite  730,  Washington,  DC 
20006.  Telephone  number  (202)  233- 
2072,  e-mail:  ehollis@nifl.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  is  established  under  the 
Workforce  Investment  Act  of  1998,  Titie 
n  of  Pub.  L.  105-220,  Sec.  242,  the 
National  Institute  for  Literacy.  The 
Advisory  Board  consists  of  ten 
individuals  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Advisory  Board  is 
established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Advisory  Board  's  recommendations  in 
planning  the  goals  of  the  Institute  and 
in  the  implementation  of  any  programs 
to  achieve  the  goals  of  the  Institute. 
Specifically,  the  Advisory  Board 


performs  the  following  functions:  (a) 
Makes  recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Advisory  Board  on  the 
award  of  fellowships.  The  National 
Institute  for  Literacy  Advisory  Board 
meeting  on  March  4-5,  2003,  will  focus 
on  futiue  and  current  NIFL  program 
activities,  the  upcoming  reauthorization 
of  the  Workforce  Investment  Act,  and 
other  relevant  literacy  activities  and 
issues.  Records  are  kept  of  all  Advisory  ' 
Boaxd  proceedings  and  are  available  for 
public  inspection  at  the  National 
Institute  for  Literacy,  1775  L Street,  NW, 
Suite  730,  Washington,  DC  20006,  from 
8:30  a.m.  to  5  p.m.* 

Dated:  February  14,  2003. 
Sandra  L.  Baxter, 
Interim  Executivedrector. 
[FR  Doc.  03-4141  Filed  2-19-03;  8:45  am) 
BHJJNO  CODE  6055-01-P 


SECURITIES  AND  EXCHANGE 
pOMMISSION 

Sul>mi88ion  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington! 
DC  20549. 

Extension: 


Form  N-54A SEC  File  No.  270-182 OMB  Control  No.  3235-0237 

Form  N-54C  SEC  File  No.  270-184 OMB  Control  No.  3235-0236 

Fomi  N-6F SEC  File  No.  270-185 OMB  Control  No.  3235-0238 


Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (the  "Act"),  the 
Securities  and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collections  of 
information  discussed  below. 

•  Form  N-54A  under  the  Investment 
Company  Act  of  1940;  Notification  of 
Election  to  be  Subject  to  Sections  55 
through  65  of  the  Investment  Company 
Act  of  1940  Filed  Pursuant  to  Section 
54(a)  of  the  Act 

Form  N-54A  (17  CFR  274.53)  is  the 
notification  of  election  to  the  ^ 

Comnussion  to  be  regulated  as  a 


business  development  company.  A 
company  making  such  an  election  only 
has  to  file  a  Form  N-54A  once. 

It  is  estimated  that  approximately  4 
respondents  per  year  file  with  the 
Commission  a  Form  N-54A.  Form  N- 
54A  requires  approximately  0.5  burden 
hours  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  Form.  The  total  burden 
hours  for  Form  N-54A  would  be  2.0 
hours  per  year  in  the  aggregate.  The 
estimated  annual  burden  of  2.0  hpurs 
represents  an  increase  of  1.0  hoiu  over 
the  prior  estimate  of  1.0  hour.  The 
increase  in  burden  hdtirs  i6  attributable 
to  an  increase  in  the  number  of . 
-tespondents  from  3  to  4. 


•  Form  N-54C  under  the  Investment 
Company  Act  of  1940.  Notification  pf 
Withdrawal  of  Election  to  be  Subject  to 
Sections  55  through  65  of  the 
Investment  Company  Act  of  1940  Filed 
Pursuant  to  Section  54(c)  of  the 
Investment  Company  Act  of  1940 

Form  N-54C  (17  ^FR  274.54)  is  a 
notification  to  the  Conunission  that  a 
company  withdraws  its  election  to  be 
regulated  as  a  business  development 
company.  Such  a  company  only  has  to 
file  a  Form  N-54C  once. 

It  is  estimated  that  approximately  8 
respondents  per  year  file  with  the 
Commission  a  Form  N-54C.  Form  N- 
54C  requires  approximately  1  burden 
hour  per  response  tesulting  from 
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creating  and  filing  the  information 
required  by  the  Form.  The  total  burden 
hours  for  Form  N-54C  would  be  8  hours 
per  year  in  the  aggregate.  The  estimated 
aimual  burden  of  8  hours  represents  a 
decrease  of  4  hours  over  the  prior 
estimate  of  12  hours.  The  decrease  in 
burden  hours  is  attributable  to  a 
decrease  in  the  number  of  respondents 
from  12  to  8. 

•  Form  N-6F  under  the  Investment 
Company  Act  of  1940,  Notice  of  Intent 
to  Elect  to  be  Subject  to  Sections  55 
through  65  of  the  Investment  Company 
Act  of  1940 

Certain  companies  may  have  to  make 
a  filing  with  the  Commission  before 
they  are  ready  to  elect  on  Form  N-54A 
to  be  regulated  as  a  business 
development  company. '  A  company 
that  is  excluded  from  the  definition  of 
"investment  company"  by  section 
3(c)(1)  of  the  Investment  Company  Act 
of  1940  because  it  has  fewer  than  one 
hundred  shareholders  and  is  not  making 
a  public  offering  of  its  securities  may 
lose  such  an  exclusion  solely  because  it 
proposes  to  make  a  public  offering  of 
securities  as  a  business  development 
company.  Such  a  company,  under 
certain  conditions,  would  not  lose  its 
exclusion  if  it  notifies  the  Commission 
on  Form  N-6F  [17  CFR  274.151  of  its 
intent  to  make  an  election  to  be 
regulated  as  a  business  development 
company.  The  company  only  has  to  file 
a  Form  N-6F  once. 

It  is  estimated  that  approximately  0 
respondents  per  year  file  with  the 
Commission  a  Form  N-6F.  Form  N-6F 
requires  approximately  0.5  burden 
hours  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  Form.  The  total  burden 
hours  for  Form  N-6F  would  be  0  hours 
per  year  in  the  aggregate  but  we  are 
requesting  one  hour  for  administrative 
purposes.  The  estimated  annual  burden 
of  1.0  hour  represents  no  change  from 
the  prior  estimate  of  1 .0  hour. 

The  estimates  of  average  burden  hours 
for  Forms  N-54A.  N-54C  and  N-6F  are 
made  solely  for  the  purposes  of  the  Act 
and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of 
Commission  rules  and  forms. 

The  collections  of  information  under 
Forms  N-54A,  N-54C  and  N-6F  are 
mandatory.  The  information  provided 
by  such  Forms  is  not  kept  confidential. 
The  Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202. 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash.  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  February  11.  200.3. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-4043  Filed  2-19-03;  8:45  am) 

aUING  CODE  M10-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47363;  File  No.  SR-CTA/ 
CQ-2002-01] 

Consolidated  Tape  Association;  Order 
Approving  the  Fourth  Substantive 
Amendment  to  the  Second 
Restatement  of  the  Consolidated  Tape 
Association  Plan  and  the  Second 
Substantive  Amendment  to  ttw 
Restated  Consolidated  Quotation  Plan 

February  12.  2003. 

I.  Introduction 

On  December  16.  2002.  the 
Consolidated  Tape  Association  ("CTA") 
Plan  and  Consolidated  Quotation 
("CQ")  Plan  Participants 
("Participants") '  submitted  to  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposal  to 
amend  the  CTA  and  CQ  Plans 
(collectively,  the  "Plans"),  pursuant  to 
Rule  llAa3-2  ^  under  the  Seciu-ities 
Exchange  Act  of  1934  ("Act").  The 
proposal  represents  the  4th  substantive 
amendment  made  to  the  Second 
Restatement  of  the  CTA  Plan  ("4th 
Amendment")  and  the  2nd  substantive 
amendment  to  the  Restated  CQ  Plan 
("2nd  Amendment"),  and  reflects 


'  A  company  might  not  be  prepared  to  elect  to  be 
subject  to  Sections  55  through  65  of  the  Investment 
Company  Act  of  1940  because  its  capital  structure 
or  management  compensation  plan  is  not  yet  in 
compliance  with  the  requirements  of  those  sections. 


'  Each  Participant  executed  the  proposed 
amendments.  The  Participants  are  the  American 
Stock  Exchange  LLC  ("AMEX");  Boston  Stock 
Exchange.  Inc.  CBSE");  Chicago  Board  Options 
Exchange,  Inc.  ( "CBOE"):  Chicago  Stock  Exchange, 
Inc.  ("CHX");  Cincinnati  Stock  Exchange,  Inc. 
("CSE"):  National  Association  of  Securities  Dealers 
Inc.  ("NASD");  New  York  Stock  Exchange.  Inc. 
("NYSE");  Pacific  Exchange.  Inc.  ("PCX"):  and 
Philadelphia  Stock  Exchange,  Inc.  ("PHLX"). 

^17CFR240.1lAa3-2. 


several  changes  unanimously  adopted 
by  the  Participants.  The  proposed  • 
amendments  would  introduce  a 
capacity  planning  process  into  the  Plans 
and  would  allocate  among,  the 
Participants  the  costs  associated  with 
their  capacity  needs  under  the  Plans. 
Notice  of  the  proposed  amendments  was 
published  in  the  Federal  Register  on 
December  26,  2002. » 

Through  the  Notice,  and  pursuant  to 
Rule  llAa3-2(c)(4)  under  the  Act,"  the 
Commission  granted  temporary 
summary  effectiveness  to  the  4th 
Amendment  to  the  CTA  Plan  and  the 
2nd  Amendment  to  the  CQ  Plan.  The 
Commission  received  no  comments  on 
the  proposed  amendments.  The 
summary  effectiveness  expires  on  Jime 
26.  2002. **  This  order  approves  the  4th 
Amendment  to  the  CTA  Plan  and  the 
2nd  Amendment  to  the  CQ  Plan  on  a 
permanent  basis. 

II.  Description  of  the  Proposed 
Amendments 

Through  the  proposed  amendments  to 
the  Plans,  the  Participants  have 
introduced  a  new  capacity  planning 
process  into  the  Plans.  The  Participants 
will  engage  in  the  capacity  planning 
process  on  a  semi-annual  basis.  The 
proposed  capacity  planning  process 
requires  each  Participant  to  submit  its 
projected  capacity  needs  directly  to  the 
Securities  Industry  Automation 
Corporation  ("SIAC"  or  "Processor"), 
the  processor  under  both  Plans.  The 
process  avoids  any  need  for  Participants 
to  share  their  individual  capacity  needs 
with  one  another.  SIAC  will  provide 
each  Participant  with  aggregate  capacity 
projections  for  all  Participants,  but  will 
not  provide  any  individual  Participant's 
capacity  projections  with  any  other 
•  Participant. 

Under  the  proposed  plan: 

Semi-Annual  Planning  Cycles: 

1.  At  the  start  of  each  semi-annual 
capacity  planning  cycle,  each 
Participant  will  develop  and  submit  to 
SIAC  an  initial  set  of  projected  capacity 
needs. 

2.  Once  it  receives  all  of  the  initial 
sets  of  projected  capacity  needs.  SIAC 
will  aggregate  the  initial  projected 
capacity  requirements  for  all  of  the 
Participants  and  will  notify  each 
Participant  as  to: 
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'  Securities  Exchange  Act  Release  No.  47030 
(December  18.  2002).  67  PR  78832  ("Notice"). 

«  17  CFR  240.1  lAa3-2(c)(4). 

^f>ursuant  to  Rule  llAa3-2(c)(4)  under  the  Act. 
17  CFR  240.1  lAa3-2(c)(4).  summary  effectiveness 
granted  to  national  market  system  plans  (or 
provisions  thereof)  may  not  exceed  120  days  in 
N    length.  , 


a.  the  initial  aggregate  capacity 
projections  for  all  Participants; 

b.  the  percentage  of  capacity 
requirements  attributable  to  that 
Participant;  and 

c.  the  amotuit  of  any  projected  excess 
capacity  or  any  projected  deficit 
capacity. 

(SIAC  determines  the  excess  or  deficit 
by  comparing  the  capacity  that  the  then 
existing  systems  under  the  Plans  can 
provide  and  the  aggregate  projected 
capacity  needs  of  the  Participants.) 

3.  Each  Participant  will  then  notify 
the  Processor  of  its  final  projected 
capacity  needs. 

4.  Based  on  the  information  that  SIAC 
provides,  CTA  and  the  CQ  Operating 
Committee  will  determine  and  advise 
SIAC  of  any  increase  or  decrease  that 
they  propose  to  make  to  the  capacity  of 
their  respective  systems.  However,  in 
directing  SIAC  to  make  any  proposed 
change,  the  Participants  must  cause  the 
system  to  have  no  less  capacity  than  the 
capacity  necessary  to  meet  the  aggregate 
projected  capacity  requirements  for  the 
system  for  all  Participants. 

5.  SIAC  will  then  submit  to  each 
Participant  a  proposal  for  increasing  or 
decreasing  total  system  capacity  and 
each  Participant's  proportionate  share  of 
the  estimated  costs  for  implementing 
any  change.  Each  Participant's  . 
proportionate  share  of  the  costs  will 
reflect  that  Participant's  percentage  of 
the  final  projected  capacity 
requirements  for  all  Participants. 

6.  SIAC  will  bill  each  Participant 
directly  and  each  Participant  will  pay 
SIAC  for  the  services  that  SIAC  renders 
to  it.  The  cost  of  the  services  for  each 
Participant  will  be  its  proportionate 
share  of  the  total  cost  to  all  of  the 
Participants. 

7.  Each  Participant  will  be  entitled  to 
use  its  proportionate  share  of  the  final 
capacity  requirements  of  all  Participants 
and,  at  no  eictra  cost,  of  any  excess 
capacity.  If  the  Processor  determines 
that  a  Participant  is  using  more  than  its 
proportionate  share  of  the  aggregate 
capacity  and  the  excess  capacity,  that 
Participant  may  be  subject  to  a  fine.  The 
proceeds  from  any  such  fine  will  be 
distributed  to  each  of  the  other 
Participants  in  accordance  with  their 
proportionate  shares. 

Intra-Cycle  Capacity  Transfers: 

1 .  In  between  the  semi-annual 
capacity  planning  cycles,  a  Participant 
may  seek  to  increase  or  decrease  the 
amoimt  of  capacity  available  to  it  by 
notifying  SIAC  of  its  desire  for  more  or 
less  capacity.  Under  those 
circumstances,  a  Participant  may 
purchase  additional  capacity  only  if 
another  Participant  has  submitted  to 


SIAC  an  unfilled  request  to  sell  a 
portion  of  its  capacity  or  if  excess 
capacity  exists  in  the  system  at  that 
time.  A  Participant  may  sell  some  of  its 
capacity  only  if  another  Participant  has 
submitted  to  SIAC  an  luifilled  request  to 
purchase  additional  capacity. 

2.  If  SIAC  is  able  to  match 
Participants'  requests  to  buy  and  sell 
capacity  within  a  planning  cycle,  SIAC 
will  effect  the  sale  for  the  Participants 
without  revealing  either  Participant's 
identity. 

3.  If  a  Participant  determines  to 
acquire  available  excess  capacity,  SIAC 
shall  adjust  each  Participant's 
proportionate  share  of  system  costs 
based  on  the  new  amount  of  capacity 
available  to  the  Participant  acquiring  the 
available  excess  capacity. 

i.  On  a  periodic  basis,  SIAC  vnll 
determine  and  inform  each  Participant 
of  the  total  amount  of  the  system 
capacity  currently  available,  whether  it 
is  available  from  available  excess 
capacity  or  from  a  Participant  that  seeks 
to  sell  capacity. 

Under  this  plan,  SIAC  will  not 
disclose  to  any  Participant: 

1.  The  initial  or  final  projected 
capacity  requirements  of  any  other 
Participant; 

2.  The  percentage  of  the  aggregate 
amount  of  capacity  attributable  to  any 
other  Participant;  or . 

3.  Any  other  Participant's  between- 
planning-cycles  request  to  increase  or 
decrease  capacity. 

The  Participants  requested  that  the 
proposed  amendments  to  the  Plans 
become  effective  summarily  upon 
publication  of  notice  of  the  proposed 
amendments,  on  a  temporary  basis  not 
to  exceed  120  days,  so  that  the  proposed 
new  capacity  planning  process  could  be 
implemented  on  January  1,  2003.  the 
date  of  the  next  capacity  planning 
cycle.^  The  Commission  put  the 
proposed  amendments  to  the  Plans  into 
effect  summarily  upon  publication  of 
the  Notice  on  December  26.  2002.'' 

m.  Discussion 

The  Conunission  finds  that  the 
proposed  amendments  to  the  Plans  are 
consistent  with  the  requirements  of  the 


"Telephone  conversation  between  Thomas  E. 
Haley,  Chairman,  CTA,  and  Kathy  A.  England, 
Assistant  Director,  Sapna  C.  Patel.  Attorney,  Ian  K. 
Patel,  Attorney,  Division  of  Market  Regulation, 
Commission,  on  December  17,  2002.  See  also  letter 
from  Thomas  E.  Haley,  Chairman.  CTA,  to  Kathy  A. 
England,  Assistant  Director,  Division,  Commission, 
dated  December  16.  2002.  The  Commission  notes 
that  the  original  filing  of  the  proposed  amendments 
to  the  Plans  incorrectly  stated  that  the  proposed 
amendments  would  take  effect  upon  filing  with  the 
Commission  because  they  are  concerned  solely  with 
the  administration  of  the  Plans. 

'  See  Notice,  supra  note  3. 


Act  and  the  rules  and  regulations 
thereimder,^  and,  in  particular.  Section 
llA(a)(l)«  of  the  Act  and  Rule  llAa3- 
2  thereiuider.''' 

The  Commission  notes  that,  pursuant 
to  Rule  llAa3-2(c)(4)  under  the  Act",  it 
put  the  proposed  4th  Amendment  to  the 
CTA  Plan  and  the  proposed  2nd 
Amendment  to  the  CQ  Plan  into  effect 
sununanly  upon  publication  of  the 
proposed  amendments.  Rule  llAa3- 
2(c)(4)  under  the  Act  provides  that  a 
proposed  amendment  may  be  put  into 
effect  siunmarily  upon  publication  of 
such  amendment,  on  a  temporary  basis 
not  to  exceed  120  days,  if  the 
Commission  finds  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of.  a  national 
market  system  or  otherwise  in 
furtherance  of  the  Act.  The  Commission 
beUeves  that  siunmary  effectiveness  of 
the  proposed  amendments  was  t 

necessary  and  appropriate  for  the  new 
capacity  planning  process  to  take  effect 
on  January  1.  2003.  the  date  of  the  next 
capacity  planning  cycle. 

The  Conunission  believes  that  an 
efficient  capacity  planning  process  is 
essential  to  the  proper  operation  of  CTA 
and  administration  of  the  CTA  and  CQ 
Plans.  The  Conunission  further  believes 
that  the  proposed  amendments  to  the 
Plans  incorporating  a  new  capacity 
planning  process  should  address  this 
need.  The  Commission  notes  that,  imder 
the  new  capacity  planning  process,  each 
Participant  will  be  required  to  submit  its 
projected  capacity  needs  directly  to 
SIAC,  and  vvill  not  have  to  share  its 
individual  capacity  needs  with  other 
Participants.  Furthermore,  SIAC  will  be 
responsible  for  providing  each 
Participant  with  aggregates  of  both 
initial  and  final  capacity  projections  for 
all  Participants,  and  for  directly  billing 
each  Participant  for  its  proportionate 
share  of  the  costs  based  on  its 
percentage  of  the  final  projected 
capacity  requirements  for  all 
Participants.  The  Commission  finds  that 
the  proposed  amendments  incorporating 
this  new  capacity  planning  process  into 
the  Plans  are  consistent  with  Section 
llA  of  the  Act  12  and  the  rules  and 
regulations  theretuider. 


*In  approving  the  proposed  plan  amendments, 
the  Commission  has  considered  the  proposed 
amendments'  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

»15U.S.C.  78k-l(a)(l). 

"'17CFR240.11Aa3-2. 

"  17  CFR  240.11Aa3-2(c)(4). 

"15  U.S.C  78k-l. 
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IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  llA  of  the  Act '»  and  paragraph 
(c)(2)  of  Rule  llAaS-Z'*  thereunder, 
that  the  proposed  4th  Amendment  to 
the  CTA  Plan  and  the  proposed  2nd 
Amendment  to  the  CQ  Plan  are 
approved  on  a  permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-4093  Filed  2-19-03:  8:45  ami 
BNJJNO  cooe  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47345;  File  No.  SR-Amex- 
2002-89] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  American  Stocit 
Exchange  LLC  Relating  to  Crossing 
Procedures  for  Clean  Agency  Crosses 

February  11.2003. 

On  November  5.  2002.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  Amex  Rule  126(g),  Commentary 
.02  to  provide  that  orders  of  5.000 
shares  or  more  for  the  account  of  a  non- 
member  organization  may  be  crossed  at 
a  price  at  or  within  the  bid  or  offer 
without  being  broken  up  by  a  specialist 
or  Registered  Trader  acting  as  principal. 
The  Amex  filed  an  amendment  to  the 
proposed  rule  change  on  December  23. 
2002.^  The  proposed  rule  change,  as 
amended,  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
January  7.  2003.'»  The  Commission 
received  no  comments  on  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


rules  and  regulations  thereimder 
applicable  to  a  national  securities    , 
exchange  ^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  ^  in  that  the  Rule  is  designed 
to  prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  Commission  believes  that  the 
proposed  rule  change,  while  eliminating 
the  opportunity  for  specialists  and 
Registered  Traders  to  effect  a 
proprietary  transaction  to  provide  price 
improvement  to  one  side  of  a  clean 
cross  or  the  other,  preserves  auction 
market  principles  by  providing  the 
possibility  of  price  improvement 
(because  members  must  follow  Amex 
Rule  151  crossing  procedures),  and  by 
requiring  that  members  trade  with  other 
market  interest  having  time  priority  at 
that  price  before  trading  with  any  part 
of  the  cross  transaction.  In  addition,  the 
Commission  believes  that  the  proposal 
will  enhance  competition  among 
markets  in  the  execution  of  agency 
crosses. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act ».  that  the 
proposed  rule  change,  as  amended  (SR- 
AMEX-2002-89),  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  03-4045  Filed  2-19-03;  8:45  ami 
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"15U.S.C.  78k-l. 
,  1*17  CFR  240.  llAa3-2(c)(2). 

>*17  CFR  20O.3O-3(a)(27). 

'15U.S.C.  78s(b)(l). 

n7CFR240.19l)-«. 

'  See  letter  from  Michael  C^avalier,  Associate 
General  Counsel,  Amex.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
December  20,  2002,  and  enclosures  ("Amendment 
No.  1").  Amendment  No.  1  corrected  a 
typographical  error  in  the  text  of  the  proposed 
amendment. 

*  Securities  Exchange  Act  Release  No.  47113 
(December  31.  2002).  68  FR  818. 


*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  7Bc(f). 

o  15  U.S.C.  78f.  >* 

'  15  U.S.C.  78f(b)(5). 

"  15  U.S.C.  78s(b)(2).  proposed  rule  change,  as 
amended  (SR-Amex-2002-89).  be,  and  hereby,  is. 
approved. 

•  17  CFR  2O0.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47346;  File  No.  SR-CBOE- 
2002-26] 

Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  to  the 
Proposed  Rule  Change  Increasing 
PosHion  and  Exercise  Limits  for 
Options  on  the  DIAMONDS  Trust 

Februai7  11,2003. 
I.  IntroductioD 

On  May  20.  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  increase  position  and  exercise 
limits  for  options  on  the  DIAMONDS 
Trust  ("DIA").  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  6, 
2002.^  The  Commission  received  no 
comments  on  the  proposal.  On  February 
4,  2003,  the  CBOE  filed  Amendment  No. 
1  to  the  proposed  rule  change.*  This 
order  approves  the  proposed  rule 
change,  and  notices  and  grants 
accelerated  approval  to  Amendment  No. 
1  to  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  CBOE  proposes  to  increase 
position  and  exercise  limits  for  options 
on  the  DIA  from  75,000  to  300,000 
contracts  on  the  same  side  of  the 
market.  Consistent  with  the  reporting 
requirement  for  QQQ  options,  the 
Exchange  will  require  that  each  member 
or  member  organization  that  maintains 
a  position  on  the  same  side  of  the 
market  in  excess  of  10,000  contracts  in 
the  DIA  option  class,  for  its  own 
account  or  for  the  accoimt  of  a  customer 
report  certain  information.  This  data 
would  include,  but  would  not  be 
.  limited  to,  the  option  position,  whether 


'  15  U.S.C.  788(b)(1). 

M7CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  46743 
(October  30,  2002),  67  FR  67673  (November  6, 
2002). 

*  See  Letter  from  Christopher  R.  Hill.  Attorney  II, 
Legal  Division,  CBOE.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  February  3,  2003 
( 'Amendment  No.  1").  In  Amendment  No.  1,  the 
CBOE  corrected  erroneous  text  in  CBOE  Rule 
4.13(b)  to  maintain  the  reporting  requirement  level 
for  DIA  options  specified  in  CBOE  Rule  4.13  at 
10,000  contracts.  Amendment  No.  1  also  corrected 
similar  references  to  the  reporting  requirement  level 
that  were  contained  in  the  SEC  Rule  19b-4  filing. 
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such  position  is  "hedged  and  if  so,  a 
description  of  the  hedge  and  if 
applicable,  the  collateral  used  to  carry 
the  position.  Exchange  market-makers 
(including  DPMs)  would  continue  to  be 
exempt  from  this  reporting  requirement 
as  market-maker  information  can  be 
accessed  through  the  Exchange's  market 
surveillance  systems.  In  addition,  the 
general  reporting  requirement  for 
customer  accounts  that  maintain  a 
position  in  excess  of  200  contracts  will 
remain  at  this  level  for  DIA  options.^ 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act ' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  •»  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  the  past,  the 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  iQ^benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  mcU'ket.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.^ 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion/if  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 


'See CBOE  Rule  4.13(a). 

°  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

'  15  U.S.C.  78f. 

"15  U.S.C.  78f(b)(5). 

^  See  Securities  Exchange  Act  Release  No.  39489 
(December  24, 1997),  63  FR  276  Uanuaiy  5,  1998). 


appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising  an 
index.  These  same  concerns  exist  for  the 
underlying  portfolio  securities  held  by 
exchange-traded  fund  shares,  which 
track  indexes  such  as  the  DIA.  At  the 
same  time,  the  Commission  has 
determined  that  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.'" 

The  Commission  has  carefully 
considered  the  CBOE's  proposal  to 
increase  position  and  exercise  limits  for 
DIA  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 
the  fundamental  purpose  of  position 
and  exercise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange  and  the  depth  and  liquidity  in 
both  the  DIA  options  and  the  underlying 
cash  market  in  DIAs,  the  Commission 
believes  it  is  permissible  to  significantly 
raise  position  and  exercise  limits  for 
DIA  options  without  risk  of  disruption 
to  the  options  or  underlying  cash 
markets.  Specifically,  the  Commission 
believes  that  it  is  appropriate  to  increase 
position  and  exercise  limits  fi-om  75,000 
contracts  to  300,000  contracts  for  DIA 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  DIA  options  and  the 
considerable  liquidity  of  both  the 
imderlying  cash  and  options  market  for 
DIA  options  lessen  the  opportunity  for 
manipulation  of  this  product  and 
disruption  in  the  underlying  market  that 
a  lower  position  limit  may  protect 
against.  In  this  regard,  the  CBOE  notes 
that  DIA,  based  on  the  Dow  Jones 
Industrial  Average,  is  among  the  most 
actively  traded  exchange-traded  funds, 
averaging  4.5  million  shares  per  day 
during  the  first  six  months  of  2002. 
Moreover,  the  components  comprising 
the  fund  are  themselves  among  the  most 
actively  traded  and  widely  held 
securities  listed  in  the  U.S.  These 
factors  provide  support  for  higher  limits 
for  the  DIA  options  and  differentiate 
them  from  other  equity  options 
(including  options  on  other  exchange- 
traded  fund  shares). 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 


positions  maintained  by  any  one 
account  by  increasing  the  margin  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  Further,  the  CBOE.  under 
CBOE  Rules  4.13  and  12.10,  may  impose 
additional  margin  on  options  positions 
if  it  determines  that  this  is  warranted. 
The  Commission  believes  that  these 
financial  requirements  should  help  to 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
DIA  options  and  will  help  to  reduce 
risks  if  such  a  position  is  estabUshed. 

Finally,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange 'under  CBOE  Rule  4.13 
will  help  protect  against  potential 
manipulation.  The  Exchange  will 
require  that  each  member  or  member 
organization  that  maintains  a  position 
on  the  same  side  of  the  market  in  excess 
of  10.000  contracts  in  the  DIA  option 
class,  for  its  own  account  or  for  the 
account  of  a  customer  report  certain 
information.  This  data  would  include, 
but  would  not  be  limited  to,  the  option 
position,  whether  such  position  is 
hedged  and  if  so,  a  description  of  the 
hedge  and  if  applicable,  the  collateral 
used  to  carry  the  position.  Exchange 
market-makers  (including  DPMs)  would 
continue  to  be  exempt  from  this 
reporting  requirement  as  market-maker 
information  can  be  accessed  through  the 
Exchange's  market  surveillance  systems. 
In  addition,  the  general  reporting 
requirement  for  customer  accounts  that 
maintain  a  position  in  excess  of  200 
contracts  will  remain  at  this  level  for 
DIA  options."  This  information  should 
help  the  CBOE  to  monitor  accounts  and 
determine  whether  it  is  necessary  to 
impose  additional  margin  for  under- 
hedged  positions,  as  provided  under  its 
rules. 

In  summary,  the  financial  and 
reporting  requirements  noted  above 
should  allow  the  Exchange  to  detect  and 
deter  trading  abuses  arising  irom  the 
increased  position  and  exercise  limits.    ^ 
and  will  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements,  coupled  with  the 
special  trading  characteristics  of  the  DIA 
options  and  the  imderlying  DIA  noted 
above,  warrant  approval  of  the 
Exchange's  proposal.'^ 


"W. 


I'SeeCBOE  Rule  4.13(a). 

'^  Of  course,  the  Commission  expects  tliat  CBOE 
will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
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The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
corrects  an  error  in  the  proposed  rule 
language  and  in  the  Rule  19b-4  rule 
filing  to  affirm  that  the  reporting 
requirement  level  for  DIA  options  will 
be  set  at  10,000  contracts.  This  is  the 
current  level  under  CBOE  rules  and 
remains  unchanged.  The  Commission, 
therefore,  believes  that  there  is  good 
cause  to  grant  accelerated  approval  of 
Amendment  No.  1.  consistent  vkrith 
Section  6(b)(5)  of  the  Act  "  and  section 
19(b)"«ofthe  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1 ,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  b* 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-26  and  should  be 
submitted  by  March  13,  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  •^  that  the 
proposed  rule  change  (SR-CBOE-2002- 
26),  as  amended,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  03-4046  Filed  2-19-03;  8.45  ami 
BILUNO  COOe  8010-Ot-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-47353;  File  No.  SR-NYSE- 
2002-58] 

Self-Regulatory  Organlratlons;  New 
York  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change  by 
New  York  Stock  Exchange  To  Amend 
the  Exchange's  Automatic  Execution 
Facility  (NYSE  Dlrect+) 

February  12.  2003. 

On  November  1.  2002.  the  New  York 
Stock  Exchange  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-^ 
thereunder.2  a  proposed  rule  change  to 
amend  NYSE  Rule  1005  to  permit  entry 
of  limit  orders  up  to  1.099  shares  within 
30  seconds  for  an  account  in  which  the 
same  person  has  an  interest,  provided 
that  the  orders  are  entered  from 
different  terminals  and  that  the  member 
or  member  organization  responsible  for 
the  entry  of  the  orders  to  the  trading 
floor  ("Floor")  has  procedures  to 
monitor  compliance  with  the  separate 
terminal  requirement.  On  December  10. 
2002,  the  rule  proposal  was  published 
for  comment  in  the  Federal  Register.^ 
The  Commission  received  103 
comments  generally  in  favor  of  the 
proposed  rule  change.  This  order 
approves  the  proposed  n^. 

I.  Description  of  the  Proposed  Rule 

Change 

The  NYSE  Direct+  pilot -»  provides  for 
the  automatic  execution  of  limit  orders 
of  1099  shares  or  less  (known  as  an  "NX 
order"  or  auto  ex  order)  against  trading 
interest  reflected  in  the  Exchange's 
published  quotation.  It  is  not  mandatory 
that  all  limit  orders  of  1099  shares  be 
entered  as  NX  orders;  rather,  the 
member  organization  entering  the  order. 


underlyinR  DIA.  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 

"15  U.S.C.  78«bM5). 

'M5  U.S.C.  788(b). 

•M5  U.S.C.  788(bM2). 

•»  17  OTl  200.30-3(aMl2). 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  46943 
(December  4,  2002),  67  FR  75893. 

*  See  Securities  Exchange  Act  Release  No.  43767 
(December  22.  2000).  66  FR  834  (January  4,  2001)      , 
(SR-NYSE-2000-18)  (approving  the  NYSE  Direct  + 
pilot).  The  one-year  pilot  was  subsequently 
extended  for  another  year  in  Securities  Exchange 
Act  Release  No.  45331  Oaiiuary  24.  2002),  67  FR 
5024  (February  1.  2002)  (SR-NYSE-2001-50).  The 
pilot  was  recently  extended  through  December  23. 
2003.  See  Securities  Exchange  Act  Release  No. 
46906  (November  25.  2002)  67  FR  72260  (December 
4,  2002)  (SR-NYSE-2002-47).  The  proposed  rule 
change,  if  approved,  would  be  part  of  the  pilot  and. 
thus,  would  expire  on  December  23,  2003  unless 
extended.  Telephone  conversation  between  Donald 
Siemer.  Director.  Market  Surveillance.  NYSE,  and 
Sonia  Patton.  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  December  3,  2(X)2. 


or  its  customer  if  enabled  by  the 
member  organization,  can  choose  to 
enter  an  NX  order  when  such  member 
organization  (or  customer)  believes  that 
the  speed  and  certainty  of  an  execution 
at  the  Exchange's  published  bid  or  offer 
price  is  in  its  customer's  best  interest. 
NYSE  Rule  1005  ciurently  provides 
that  an  NX  order  for  any  account  in 
which  the  same  person  is  directly  or 
indirectly  interested  may  only  be 
entered  at  30  second  intervals.  The 
restriction  against  the  same  customer 
entering  an  order  within  30  seconds 
focuses  on  the  identity  of  the  ultimate 
beneficial  owner  of  an  account.  Thus,  an 
order  cannot  be  entered  for  the  same 
beneficial  owner  writhin  30  seconds. 
According  to  the  NYSE,  the  purpose  of 
this  restriction  is  to  limit  the  ability  of 
a  trader  to  circumvent  the  restriction  bn 
order  size  by  breaking  a  large  order  into 
smaller  components  and  repetitively 
entering  them  to  exhaust  liquidity  at  the 
published  bid  or  offer  price.  The 
restriction  in  NYSE  Rule  1005  applies 
across  an  entire  firm,  even  if  separate 
traders  are  making  independent 
decisions  with  respect  to  an  account  in 
which  the  firm  has  an  interest. 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  1005  to  permit  entry  of  NX 
orders  within  30  seconds  for  an  account 
in  which  the  same  person  has  an 
interest,  provided  that  the  orders  are 
entered  from  different  terminals  and 
that  the  member  or  member 
organization  responsible  for  the  entry  of 
the  orders  to  the  Floor  has  procedures 
to  monitor  compliance  with  the  separate 
terminal  requirement.  Such  procedures, 
at  a  minimum,  must  require  member , 
organization  compliance  departments  to 
review  patterns  of  order  entiy  from 
individual  terminals  on  a  periodic  basis 
to  ensure  compliance  with  the  30 
second  requirement. 

I.  Summary  of  Comments 

The  Commission  received  103 
comment  letters  generally  supporting 
the  proposed  amendment  to  NYSE 
Direct  +.*  Many  commenters  stated  that 
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■  A  number  of  letters  were  from  registered 
representatives  and  registered  principals  of 
Heartland  Securities.  These  letters  are  identified 
individually.  See  letters  to  lonathan  C?  Katz. 
Secretarv,  Commission,  from  Christopher  Andrews, 
dated  November  19,  2002  ("Andrews  Letter'): 
Christopher  Ball,  undated  ("Ball  Letter"):  Dror  Ben- 
Aharon,  undated  ("Ben-Aharon  Letter"):  Alexander 
Benetli.  dated  November  19,  2002  ("Benetti 
Letter"):  Patrick  K.  Blackburn,  Executive  Vice 
President.  ABN-AMRO,  dated  December  23,  2002 
( "ABN-AMRO  Letter");  Eliav  Bock,  dated 
November  19,  2002  ("Bock  Letter");  Arthur 
Brachowski.  dated  November  20,  2002 
( "Brachowski  Letter"):  Thomas  Bradshaw.  undated 
("Bradshaw  Letter");  Blake  C.  Byczek.  dated 
November  19.  2002  ("Byczek  Utter"):  Richard 
Cammarata,  undated  ("CammaraU  Letter '):  Corema 


Chan,  dated  November  19.  2002  ("Chan  Letter  "): 
liroh  Chao,  Jr..  undated  ("Chao,  Jr.  Letter");  Jake 
Chun,  undated  ("Chun  Letter");  Robert  Cope,  dated 
November  19.  2002  ("Cope  Letter");  Daniel  (. 
Cosenza,  dated  November  19,  2002  ("Cosenza 
Letter");  Dario  Cosic,  dated  November  19.  2002 
("Cosic  Letter");  Jay  Crosby,  undated  ("Crosby 
Letter"):  Glen  Cutler,  undated  ("Cutler  letter"); 
Francis  B.  DeLuca,  undated  ("Deluca  Letter");  Brian 
Dershow,  dated  November  19.  2002  ("Dershow 
Letter"):  Timothy  K.  Dolnier,  undated  ("Dolnier 
Letter");  David  IJondero.  undated  ("Dondero 
Letter"):  Michael  Elmes,  undated  ("Elmes  Letter"); 
Michael  Elzahr,  dated  Novemt>er  20.  2002  ("Elzhar 
Letter"):  Tolga  Erman,  undated  ("Erman  Letter"): 
Michael  Fecney,  undated  ("Feeney  Letter"):  Chris 
Freddo,  undated  ("Freddo  Letter"):  Elizabeth 
Ciuldstein.  dated  November  19.  2002  ("Goldstein 
Letter"):  Jeff  Gregario.  undated  ("Gregario  Letter"): 
C^ry  S.  Grill,  dated  November  19,  2002  ("Grill 
Letter"):  Brian  Gutbrod.  undated  ("Gutbrod 
Letter"):  Charles  William  Hansford,  dated 
November  19,  2002  ("Hansford  Letter");  Zachary 
Hepner,  November  18,  2002  ("Hepner  Letter"); 
James  Hochleutner,  undated  ("Hochleutner  Letter '): 
limathan  W.  Hodges,  dated  November  20,  2002 
( "Hodges  Letter");  Edward  E.  Hong,  undated 
("Hong  Letter");  Bradford  O.  Hotchkiss,  dated 
November  18,  2002  ("Hotchkiss  Letter");  Brian 
Ingram,  dated  November  20.  2002  ("Ingram  Letter"); 
Aaron  Israel,  undated  ("Israel  Letter");  Jeremy  Ives, 
dated  November  19,  2002  ("Ives  Letter"):  Kevin 
Jahng,  dated  November  19,  2002  ( "Jahng  Letter"); 
Joel  Jones,  undated  ("Jones  Letter");  Matthew 
Keegan.  dated  November  19,  2002  ("Keegan 
Letter"!:  John  Keman,  undated  ("Keman  Letter"); 
.Saeyoon  Kim,  dated  November  19,  2002  ("Kim 
Letter"):  Keith. Kirstein.  dated  November  19,  2002 
("Kirstein  Letter"):  Gregory  Kleiman.  undated 
("Kleiman  Letter");  Eric  P.  Knight,  undated 
("Knight  Letter");  David  Kobin.  dateti  November  18. 
2002  ("Kobin  Letter"):  Aaron  Kravitz.  dated 
November  19,  2002  ("Kravitz  Letter");  Ira 
Landsman,  dated  November  19.  2002  ("Landsman 
Letter");  Richard  Lay,  dated  November  19,  2002 
("Lay  Letter");  Samson  Leung,  undated  ("Leung 
Letter"):  Bronson  C.  Lingamfelter.  undated 
( 'Lingamfelter  Letter");  Alex  I.  Lopez,  undated 
("Lopez  Letter");  Michael  Lucarello,  undated 
("Lucarello  Letter"):  Eugene  Lum,  dated  November 
19.  2002  ("Lum  Letter"):  Richard  Lutz.  undated 
("Lutz  Letter");  Jefferson  Magat.  dated  November 
19.  2002  ("Magat  Letter");  Dax  L.  Mathews,  dated 
November  19,  2002  ("Mathews  Letter");  Kevin 
Medvin.  ("Medvin  Letter");  Robert  Merrill,  dated 
November  19.  2002  ("Merrill  Letter"):  Marc  Miller, 
dated  November  18.  2002  ("Miller  Letter"):  John  J. 
Morgan,  dated  November  20,  2002  ("Morgan 
Letter"):  Angelo  Nicoletta,  dated  November  19, 
2002  ("Nicoletta  Letter '):  Charles  Nierling.  dated 
November  19,  2002  ("Nieriing  Letter '):  Michael 
O'Malley.  dated  November  20,  2002  ( "O'Malley 
Lel'ter");  Roberi  L.  Oliver,  Jr.,  November  17.  2002 
("Oliver,  Jr.  Letter");  Chris  M.  Paper,  undated 
("Paper  Letter"):  Boris  Piskun,  dated  November  19. 
2002  ("Piskun  Letter");  Tal  Plotkin,  dated 
November  20,  2002  ("Plotkin  Letter"):  Frank 
Raffaele,  dated  November  18,  2002  ("F.  Raffaele 
Letter");  John  J.  Raffaele,  dated  November  18,  2002 
( ').  Raffaele  LeHer");  Richard  Rebatta.  dated 
November  18,  2002  ("Rebatta  Letter");  John 
Schmidt,  dated  November  18,  2002  ("Schmidt 
Letter"!;  Matthew  Schroeder.  November  19,  2002 
("Schroeder  Letter");  Jonathan  Schuldenfrei,  dated 
November  20,  2002  ("Schuldenfrei  Letter");  David 
Schwarz,  dated  November  18,  2002  ("Schwarz 
Letter");  Drew  Aaron  Segal,  dated  November  19. 
2002  ("Segal  Letter");  Sinan  Selcuk,  dated 
November  19,  2002  ("Selcuk  Letter"):  Tal  Sharon, 
dated  November  20,  2002  ("Sharon  Letter"); 
Theodore  Siegel,  dated  November  20.  2002  ("Siegel 
Letter");  Dan  Solomon,  dated  November  20,  2002 
("Solomon  Letter");  Douglas  Song,  dated  November 
19, 2002  ("Song  Letter");  Doug  Squires,  dated 


proposed  rule  change  would  level  the 
playing  field  between  large  and  small 
firms  ^  and  allow  greater  access  to  the 
NYSE  floor.  ^  Specifically,  one 
commenter  noted  that  "[wjhile  larger 
firms  have  NYSE  floor  brokers  and 
hence  direct  access  to  the  liquidity  of 
the  market  and  exposure  to  block 
orders,  smaller  firms  must  rely  dn  the 
DOT  system  and  Direct  Plus."8 
Commenters  also  stated  that  the 
proposal  would  provide  greater 
transparency  and  liquidity  in  the  market 
place.8  Other  comments  stated  that  the 
proposed  amendment  would  increase 
speed  of  executions.'"  Finally,  many 
commenters  stated  that  traders  at  a  firm 
who  make  independent  decisions 
should  not  be  considered  to  be  "one 
firm"  for  purposes  of  complying  with 
the  30  second  restriction  in  NYSE  Rule 
1005." 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. '^  Specifically,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 


November  19,  2002  ("Squires  Letter");  Igor 
Stancevic,  dated  November  19,  2002  ("Stancevic 
Letter")i  Joe  Tan,  dated  November  20,  2002  ("Joe 
Utter"):  Howard  Teitelman,  dated  November  19. 
2(X)2  ("Teitelman  Letter");  Harlan  Thompson, 
undated  ("Thomson  Letter");  Richard  J.  Travers  III, 
dated  November  19,  2002  ("Travers  III  Letter");  ' 
Michael  W.  Vaughn,  dated  November  19,  2002 
("Vaughn  Letter");  Isaak  Volodarsky,  dated 
November  19.  2002  ("Volodarsky  Letter"):  Eric 
Walania.  dated  November  20.  2002  ("Waiania 
letter");  Alexander  Wang,  dated  November  20. 
2002  ("Wang  Letter");  Sean  Ward,  dated  November 
19.  2002  ("Ward  Letter"):  Matthew  Weinshall, 
dated  November  20.  2002  ("Weinshall  Letter"); 
Joshua  Weitnraub,  dated  November  19,  2002 
("Weintraub  Letter");  Scott  Westrick.  dated 
November  19,  2002  ("Westrick  Letter");  Travis  P. 
Whitten.  undated  ("Whitten  Letter"):  Jimmie  E. 
Williams,  dated  Novembef  19,  2002  ("Williams 
Letter");  Kevin  Yang,  dated  November  20.  2002 
("Yang  Letter");  Paul  Yiacas.  undated  ("Yiacas 
Letter");  and  Daniel  You,  dated  November  19.  2002 
("You  Letter"). 

"See  e.g.,  Solomon  Letter;  Landsman  Letter; 
Sharon  Letter;  Knight  Letter:  Jahng  Letter; 
Hochleutner  Letter:  Chao.  Jr.  Leftrt-;  Dershow  Letter; 
Cammarata  Letter:  Cosenza  Letter:  and  Weinshall 
Letter. 

'  See  e.g..  Chan  Letter;  J.  Raffaele  Letter; 
Volodarsky  Letter:  Plotkin  Letter;  Erman  Letter;  and 
Tan  Letter. 

■  See  Weinshall  Letter. 

^See  e.g.,  Feeney  Letter;  Squires  Letter;  Stancevic 
Letter;  Miller  Letter;  Vaughn  Letter;  Paper  Letter; 
and  Whitten  Letter. 

'"See  e.g.,  Jones  Letter;  Piskun  Letter:  Cosic 
Letter;  Schroeder  Letter;  Westrick  Letter;  and 
Freddo  Better. 

"  See  e.g.,  Selcuk  Letter:  Kravitz  Letter  Lay 
Letter;  Dolnier  Letter;  and  Elzahr  Letter. 

"The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  76c(r). 


of  the  Act."  which  requires  among 
other  things,  that  the  rides  of  the 
Exchange  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  proposed 
rule  change  is  a  reasonable  expansion  of 
the  Direct  -t-  pilot  and  should  allow 
individual  traders  greater  fiexibility  and 
access  to  the  trading  interest  reflected  in 
the  Exchange's  published  quotation.  In 
addition,  the  Commission  believes  that 
the  separate  terminal  requirement 
should  help  to  ensure  that  traders  are 
not  circumventing  the  restriction  on 
order  size.  The  Commission  notes  that 
the  Exchange  has  represented  that  it 
will  surveil  for  compliance  with  this 
requirement  when  conducting  periodic 
reviews  of  member  organizations. 

rV.  Conclusion  , 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-NYSE-2002- 
58)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary.  ' 

[FR  Doc.  03-4044  Filed  2-19-03;  8:45  am] 
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February  11,2003. 

Pursuant  to  section  19(b)(1)  of  the- 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act").i  and  Rule  19b-4 


"15  U.S.C.  78f[b)(5). 

'••  Id. 

•5  17  CFT?  200.30-*(a)(l2). 

<  15  U.S.C.  78s(b)(n. 
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thereunder,^  notice  is  hereby  given  that 
on  February  10,  2003,  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  PCX 
Rule  3.6  in  order  to  amend  its  pricing 
requirement  for  securities  that  underlie 
options  traded  on  the  Exchange 
("underlying  security").  The  text  of  the 
proposed  rule  change  follows. 
Additions  are  in  italics.  Deleted  text  is 
in  brackets. 

Rules  of  the  Board  of  Governors 

Rule  3.6.  The  underlying  securities  of 
option  contracts  traded  on  the  Exchange 
shall  be  approved  for  Exchange 
transactions  by  the  Board  of  Governors 
following  the  recommendation  of  the 
Options  Listing  Committee.  In 
approving  underlying  securities,  both 
the  Options  Listing  Committee  and  the 
Board  shall  give  due  regard  to,  and  the 
Board  shall  promulgate  guidelines 
relative  to.  the  following  factors: 
(a)^No  change. 
(l)-(3) — No  cnange. 
(4)  [Either  (i)  the  market  price  per 
share  of  the  underlying  security  will 
have  been  at  least  $7.50  for  the  majority 
of  business  days  during  the  three 
calendar  months  preceding  the  date  of 
selection,  as  measured  by  the  lowest 
closing  price  recorded  in  any  market  in 
which  the  underlying  security  traded  on 
each  of  the  subject  days:)  (A)  If  the 
underlying  security  is  a  "covered 
security"  as  defined  under  Section 
1  a(b)(l)(A)  of  the  Securities  Act  of  1 933, 
the  market  price  per  share  of  the 
underlying  security  has  been  at  least    , 
$3.00  for  the  previous  five  consecutive 
business  days  preceding  the  date  on 
which  the  Exchange  submits  a 
certificate  to  the  Options  Clearing 
Corporation  for  listing  and  trading.  For 
purposes  of  this  rule,  the  market  price 
of  such  underlying  security  is  measured 
by  the  closing  price  reported  in  the 
primary  market  in  which  the  underlying 
security  is  traded. 

(B)  If  the  underlying  security  is  not  a 
"covered  security",  the  market  price  per 
share  of  the  underlying  security  has 
been  at  least  $7.50  for  the  majority  of 
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business  days  during  the  three  calendar 
months  preceding  the  date  of  selection, 
as  measured  by  the  lowest  closing  price 
reported  in  any  market  in  which  the 
underlying  security  traded  on  each  of 
the  subject  days,  or  [(ii)l(a)  the 
underlying  security  meets  the 
guidelines  for  continued  listing  in  Rule 
3.7;  (b)  options  on  such  imderlying 
security  are  traded  on  at  least  one  other 
registered  national  securities  exchange; 
and  (c)  the  average  daily  trading  volume 
for  such  options  over  the  last  three  (3) 
calendar  months  preceding  the  date  of 
selection  has  been  at  least  5.000 
contracts;  and 
(5) — Uo  change. 
(b)-(c) — No  cnange. 
Commentary: 
.01-.04 — No  change. 
.05  (a)-(c) — No  change, 
(d)  In  the  case  of  a  Restructured 
Transaction  that  satisfies  either  or  both 
of  the  conditions  of  subsections  (a)(1) 
and  {a)(2)  to  this  Commentary  .05  in 
which  shares  of  a  Restructured  Security 
are  sold  in  a  public  offering  or  pursuant 
to  a  rights  distribution: 
(i) — No  Change. 

(ii)  the  exchange  may  certify  that  the 
market  price  of  the  Restructure  Security 
satisfies  the  requirement  of  Rule 
3.6(a)(4)  by  relying  on  the  market  price 
history  of  the  Original  Security  prior  to 
the  ex-date  for  the  Restructuring 
Transaction  in  the  manner  described  by 
subsection  (a)  to  this  Commentary  .05. 
but  only  if  the  Restructure  Security  has 
traded  "regular  way"  on  an  exchange  or 
automatic  quotation  system  for  at  least 
five  trading  days  immediately  preceding 
the  date  of  selection,  and  at  the  close  of 
trading  on  each  trading  day  preceding 
the  date  of  selection,  as  well  as  the 
opening  of  trading  on  the  date  of 
selection  the  market  price  of  the 
Restructure  Security  was  at  least  $7.50; 
or.  if  the  Restructure  Security  is  a 
Covered  Security  as  defined  in 
paragraph  (a)(4)  above,  the  market  price 
of  the  Restructure  Security  was  at  least 
$3.00:  and 
(iii) — No  change. 
.06-  .07 — No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 


the  most  significant  aspects  of  such 

statements. 

A.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of.  and 

Statutory  Basis  for,  the  Proposed  Rule 

Change 

1 .  Purpose 

The  Exchange  proposes  to  amend  its 
pricing  requirement  for  underlying 
securities.  Currently,  PCX  Rule  3.6 
requires  that  the  market  price  per  share 
of  any  underlying  security  must  be  at 
least  $7.50  for  the  majority  of  business 
days  during  the  three  calendar  months 
preceding  3ie  date  of  selection  of  an 
option  class,  as  measured  by  the  lowest 
closing  price  reported  in  any  market  in 
which  the  underlying  security  traded  on 
each  of  the  subject  days. 

The  Exchange  now  proposes  to  amend 
Rule  3.6  to  provide  that,  for  underlying 
secugties  that  are  deemed  Covered 
Securities,  as  defined  under  section 
18(b)(1)(A)  of  the  SecuriUes  Act  of  1933 
("1933  Act").3  the  closing  market  price 
of  the  underlying  security  must  be  at 
least  $3.00  per  share  for  the  five 
previous  consecutive  business  days 
prior  to  the  date  on  which  PCX  submits 
an  option  issue  certification.  For 
underlying  securities  that  are  not 
Covered  Securities,  the  Exchange  states 
that  the  current  $7.50  price  per  share 
requirement  would  continue  to  apply. 

When  the  $7.50  price  requirement 
was  first  implemented,  the  listed 
options  market  was  in  its  infancy.  Now 
more  than  twenty-eight  years  after  the 
PCX  first  started  trading  listed  options, 
the  Exchange  states  the  listed  options 
market  is  a  mature  market  with 
sophisticated  investors.  The  Exchange 
does  not  believe  that  this  particular 
criteria  serves  to  accomplish  its 
presumed  intended  purpose,  i.e..  to 
prevent  the  proliferation  of  option 
issues  on  overlying  securities  that  lack 
liquidity  needed  to  maintain  fair  and 
orderly  markets.  The  Exchange  states 
that  it  now  seeks  to  move  away  from 
what  it  believes  is  a  paternalistic 
approach  to  listing  standards  and  allow 
the  desires  of  its  customers  and  the 
workings  of  the  marketplace  to 
determine  the  securities  on  which  the 
Exchange  will  list  options. 

In  determining  to  list  any  number  of 
new  option  classes,  the  Exchange  must 
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^Section  18(b)(1)(A)  of  the  1933  Act  provides 
that,  "(a)  security  is  a  covered  security  if  such 
security  is— listed,  or  authorized  for  listing,  on  the 
New  York  Stock  Exchange  or  the  American  Stock 
Exchange,  or  listed,  or  authorized  for  listing,  on  the 
National  Market  System  of  the  Nasdaq  Stock  Market 
•   *   *•■  15  U.S.C.  77rfb)(l)(A).  The  term  Covered 
Security,  for  the  operation  of  proposed  amendments 
to  Rule  3.6  did  Commentary  .05  herein,  would  not 
include  those  securities  defined  under  Section 
18lb)(l)(B)  of  the  1933  Act.  15  U.S.C.  77r(b)(l)(B). 


ensure  that  its  own  systems  and  those 
of  the  Options  Price  Reporting 
Authority  ("OPRA")  have  the  capacity 
to  handle  the  potential  increased 
capacity  requirements.  Also,  due  to 
recent  trends  in  the  securities  markets, 
there  has  been  a  marked  increase  in  the 
number  of  underlying  securities  that, 
but  for  the  pricing  standard,  would 
otherwise  qualify  for  options  listing  on 
the  Exchange.  The  Exchange  states  that 
changing  the  pricing  standard  to  the 
proposed  $3.00  market  price  per  share 
requirement  would  allow  the  Exchange 
to  evaluate  whether  to  list  options  on  a 
greater  number  of  classes  without 
compromising  investor  protection. 

The  Exchange  notes  that  although  this 
proposal  amends  the  closing  market 
price  for  an  underlying  seciuity  which 
is  deemed  a  Covered  Security,  as  well 
as  the  time  period  for  which  it  must 
trade  at  that  price  prior  to  it  being  listed 
on  the  Exchange,  the  Exchange  will 
continue  to  maintain  its  initial  listing 
standards.  The  Exchange  does  not 
propose  to  amend  any  of  the  other 
criteria  in  PCX  Rule  3.6.  including  the 
requirements  that:  there  must  be  a 
minimum  of  7.000,000  shares  of  the 
underlying  security  owned  by  public 
investors;  there  must  be  a  minimum  of 
2,000  holders  of  the  underlying  security; 
and,  that  there  must  be  a  trading  volume 
of  at  least  2,400.000  shares  in  the 
preceding  twelve  months.  Additionally, 
by  requiring  the  vmderlying  security  to 
be  listed  on  the  New  York  Stock 
Exchange.  Inc.,  American  Stock 
Exchange  LLC  ("Amex").  or  Nasdaq 
National  Market  System  ("Nasdaq")." 
the  Exchange  states  that  this  would 
ensure  that  the  underlying  security 
meets  the  highest  listing  standards  in 
t^e  securities  industry.  However,  if  the 
underlying  security  does  not  qualify  as 
a  Covered  Security,  the  $7.50  market 
price  per  share  standard  still  will  apply. 

The  Exchange  believes  that  the 
proposed  $3.00  market  price  per  share 
standard  is  also  consistent  with  the 
guideline  price  in  the  PCX  Delisting 
Criteria  Rule  3.7  which  is  used  to 
determine  whether  an  imderlying 
security  previously  approved  for 
Exchange  options  transactions  no  longer 
meets  the  requirements  for  the 
continuance  of  approval.  Commentary 
.02  to  PCX  Rule  3.7  sets  a  $3  market 
price  per  share  as  the  threshold  for 
determining  whether  the  Exchange  may 
continue  listing  and  trading  options  on 
an  underlying  security  that  was 
previously  approved  for  options  trading 
under  PCX  Rule  3.6.  As  long  as  a  $3.00 
standard  is  recognized  as  an  acceptable 
pricing  standard  for  options  trading. 


albeit  as  a  standard  for  continued 
listing,  the  Exchange  believes  that  the 
proposed  $3.00  should  be  the  threshold 
standard  for  initial  listing  standards  as 
well. 

The  Exchange  also  proposes,  as  a 
safeguard  against  price  manipulation, 
that  the  underlying  security  have  a 
closing  market  price  of  at  least  $3.00  per 
share  for  the  previous  five  consecutive 
business  days  preceding  the  date  on 
which  the  Ebcchange  submits  a 
certificate  to  the  Options  Clearing 
Corporation  for  listing  and  trading.  The 
market  price  of  such  underlying  security 
wo^ld  be  measiu^d  by  the  closing  price 
reported  in  the  primary  market  in  which 
the  underlying  security  is  traded.  The 
Exchange  believes  that  a  "look  back" 
period  of  five  consecutive  days  would 
provide  a  sufficient  measure  of 
protection  from  any  attempts  to 
manipulate  the  market  price  of  the 
underlying  security. 

The  Exchange  also  beUeves  that  the 
proposed  rule  change  would  encourage 
the  delisting  of  inactive  option  classes, 
particularly  those  classes  in  which  the 
market  price  of  the  underlying  security 
is  below  $7.50.  Currently,  a  Lead  Market 
Maker  ("LMM")  on  the  Exchange  to 
whom  an  option  class  has  been 
allocated  may  be  reluctant  to  delist  an 
inactive  option  class  if  the  market  price 
of  the  underlying  security  is  below 
$7.50  because  once  delisted,  the 
Exchange's  current  initial  listing  criteria 
must  be  met  to  re-list  the  option  class, 
including  the  requirement  that  the 
market  price  per  share  of  the  underlying 
security  be  at  least  $7.50  for  the  majority 
of  business  days  during  the  preceding 
three  months.  The  Exchange  also  notes 
that  the  Commission  recently  granted 
PCX  approval  to  list  additional  series  on 
an  option  class  even  though  the  market 
price  of  the  underlying  security  is  below 
$3.  provided  that  at  least  one  other 
options  exchange  trades  the  series  to  be 
added,  ^d  at  the  time  the  other  options 
exchange  added  that  series,  it  met  the 
requirements  to  add  new  series, 
including  the  $3  price  requirement.^ 

The  proposed  $3  price  standard  and 
the  five-day  look-back  period  would 
provide  a  reliable  test  for  stability  and. 
at  the  same  time,  presents  a  more 


•  See  15  U.S.C.  77i<b)(l)(A). 


5  See  Securities  Exchange  Act  Release  No.  46406 
(August  23,  2002).  67  FR  55446  (August  29.  2002) 
(approving  SR-PCX-2002-51).  The  Exchange 
represents  that  these  rules  are  consistent  with 
similar  rules  regarding  listing  and  maintenance 
standards  of  the  American  Stock  Exchange  LLC 
("Amex").  Inteniational  Securities  Exchange.  Inc. 
("ISE").  Chicago  Board  of  Options  Exchange.  Inc. 
("CBOE")  and  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx").  See  Interpretation  and  Policy  .02  to 
CBOE  Rule  5.4;  Commentary  .02  to  Amex  Rule  916; 
Commentary  .02  to  Phlx  Rule  1010;  and  ISE  Rule 
503(c). 


reasonable  time  period  for  qualifying 
the  price  of  an  underlying  security.  The 
Exchange  further  believes  that  this 
proposed  abbreviated  qualification 
period,  in  combination  with  the 
Exchange's  existing  quarterly  delisting 
program,^  would  contribute  to  reducing 
uimecessary  quote  traffic. 

Finally,  for  the  purposes  of 
consistency  within  the  PCX  Rules,  the 
Exchange  proposes  to  amend  PCX  Rule 
3.6  Commentary  .05  with  respect  to 
Restructure  Securities.  Currently. 
Commentary  .05  provides  a  method  to 
certify  that  the  market  price  of  a 
Restructure  Security  satisfies  the  pricing 
requirement  of  PCX  Rule  3.6  and 
specifically  references  the  $7.50  market 
price  per  share.  In  order  to  make  the 
Rule  consistent  with  the  pricing 
standard  change  of  this  proposal,  the 
amended  rule  would  reflect  that  the 
market  price  standard  for  Restructure 
Securities  also  will  be  reduced  from 
$7.50  to  $3.00  as  long  as  the  Restructure 
Security  is  a  Covered  Security. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
current  proposal  will  allow  the 
Exchange  to  provide  investors  with 
those  options  that  are  most  useful  and 
demanded  by  them  without  sacrificing 
any  investor  protection.  As  such,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  ^  in  general  and  furthers 
the  objectives  of  section  6(b)(5)"  in 
particular  in  that  it  will  promote  just 
and  equitable  principles  of  trade; 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. . 


<^The  Exchange  states  that  it  maintains  an  active 
delisting  program  vvhich  requires  the  quarterly 
delisting  of  multiply  listed  option  classes  that  do 
not  trade  more  than  20  contracts  per  day  on  the 
Exchange.  < 

'15  U.S.C.  78*(b). 

8  15U.S.C.  78j[b)(5). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act «  and 
subparagraph  (f)(6)  of  Rule  19b-^  '" 
thereunder  because  it  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate;  and  the 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

Under  Rule  19b-4(f)(6)(iii)  of  the 
Act,"  the  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  the  Exchange  is 
required  to  give  the  Commission  v»itten 
notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  The 
Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
date  and  the  five-day  pre-filing  notice 
requirement  in  order  for  it  to  implement 
the  proposed  rule  change  as  quickly  as 
possible.  The  Exchange  contends  that 
this  proposed  rule  is  substantially 
similar  to  comparable  rules  the 
Commission  approved  for  the  CBOE, 
which  was  published  for  public  notice 
and  comment.'^  As  a  result,  the 
Exchange  believes  that  the  proposed 
rule  change  does  not  raise  any  new 
regulatory  issues,  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  or  impose  any  significant 
burden  on  competition.  The 
Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  waive  the 
30-day  operative  period  as  well  as  the 


five-day  pre-filing  notice  requirement." 
and,  therefore,  the  proposal  is  effective 
and  operative  upon  filing  with  the 
Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-06  and  should  be 
submitted  by  March  13.  2003. 

For  Ihe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland.      ^ 
Deputy  Secretary. 

[PR  Doc.  03-4047  Filed  2-19-03;  8:45  am) 
BILUNG  CODE  M10-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47359;  File  No.  SR-Ptilx- 
2003-03] 

Self-Regulatory  OrganizationsiiNotice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Automatic  Execution  of 
Eligible  Orders  During  Locked  Markets 

February  12.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 


notice  is  hereby  given  that  on  January 
21.  2003.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
filed  the  proposal  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.^  and  Rule 
19b-4(f)(6)  thereunder."  which  renders 
the  proposal  effective  upon  filing  with 
the  Conunission."*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Rule 
1080.  Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X)."  to  provide  for  the 
automatic  execution  of  eligible  orders 
during  locked  markets  (I.e..  2  bid.  2 
offer).  Below  is  the  of  the  proposed  rule 
change.  Proposed  new  language  is 
italized.  Proposed  deletions  are  in 
[brackets]. 

Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080.  (a)-(b)  No  change. 

(c)  (i) — (iii)  No  change. 

(iv)  Except  as  otherwise  provided  in 
this  Rule,  in  the  following 
circumstances,  an  order  otherwise 
eligible  for  AUTO-X  will  uistead  be 
manually  handled  by  the  specialist: 

(A)  the  Exchange's  disseminated 
market  is  crossed  (i.e..  2  Vs  bid.  2  offer) 
[or  locked  (i.e.,  2  bid,  2  offer)],  or  crosses 
[or  locks]  the  disseminated  market  of 
another  options  exchange; 

(B) — (I)  No  change. 

(d) — (j)  No  change. 
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»15  U.S.C.  78slb)(3)(A). 

>oi7CFR240.19t)-4(n(6). 

'<  17  CFR  240.19b-4(f)(6)(iii). 

'2  See  Securities  Exchange  Act  Release  No.  47190 
(January  15.  2003),  68  FR  3072  (January  22,  2003) 
(approving  SR-CBOE-2002-62). 


"For  purposes  only  of  waiving  the  five-day  pre- 
filing  notice  requirement  and  the  30-day  operative 
period  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  coippetition.  and  capital  formation.  15 
U.S.C.  78c(n. 

'♦  17CFR  200.30-3(aHl2) 

•15  U.S.C.  788(bMl). 

» 17  CFR  240.19b-4. 


3  15U.S.C.  78s(b)(3)(A). 

<17CFR240.19b-4(f)(6). 

5  The  Phlx  asked  the  Commission  to  waive  the  5- 
day  pre-filing  requirement  and  Ihe  30-day  operative 
delay.  See  Rule  19b-4(f)(6)(iii).  17  CFR  240.19b- 
4(n(6)(iii). 

"AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  See  Phlx  Rule  1080. 


Commentary:  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposal  is  to 
increase  automated  options  order 
handling  by  enabling  the  Exchange  to 
automatically  execute  eligible  inbound 
orders  during  a  locked  market  (i.e.,  2 
bid,  2  offer).^ 

Currently,  Exchange  Rule 
1080(c)(iv)(A)  provides  that  inbound 
orders  otherwise  eligible  for  automatic 
execution  via  AUTO-X  will  instead  be 
manually  handled  by  the  specialist 
when  the  Exchange's  disseminated 
market  is  crossed  (i.e.,  2V8  bid,  2  offer) 
or  locked,  or  crosses  or  locks  the 
disseminated  market  of  another  options 
exchange.^  The  proposal  would  amend 


'  The  Exchange  notes  that  it  has  previously  filed 
to  allow  for  the  automatic  execution  of  eligible 
inbound  customer  orders  during  a  locked  market. 
See  File  No.  SR-Phlx-2002-86.  Because  other 
proposed  rule  changes  included  in  that  filing 
remain  under  discussion  between  Exchange  staff 
and  Commission  staff  as  of  the  filing  date  of  the 
instant  proposal,  the  Exchange  is  submitting  the 
instant  proposed  rule  change  in  order  to  expedite 
the  automatic  execution  of  eligible  orders  during 
locked  markets.  Upon  the  completion  of 
discussions  with  Commission  staff,  the  Exchange 
intends  to  amend  File  No.  SR-Phlx-2002-86  to, 
inter  alia,  delete  from  that  proposal  those 
provisions  that  are  included  in  the  instant  proposal. 

"  Under  the  Order  Instituting  Public 
Administrative  Proceedings  Pursuant  to  Section 
19(hlll)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Sanctions,  the 
Exchange  (and  the  other  respondent  exchanges,  the 
American  Stock  Exchange  LLC.  the  Chicago  Board 
Options  Exchange,  and  the  Pacific  Exchange,  Inc.) 
were  required  to  adopt  new,  or  amend  existing, 
rules  concerning  automatic  quotation  and  execution 
systems  which  specify  the  circumstances,  if  any, 
under  which  automated  execution  systems  be 
disengaged  or  operated  in  any  manner  other  than 
the  normal  manner  set  forth  in  the'Exchange's  rules 
and  require  the  documentation  of  the  reasons  for 
each  decision  to  disengage  an  automatic  execution 
system  or  operate  it  in  any  manner  other  than  the 
normal  manner.  See  Securities  Exchange  Act 
Release  No.  43268  (September  11.  2000). 
Administrative  Proceeding  File  3-10282  (the  " 


Exchange  Rule  1080(c)(iv)(A)  to  delete 
references  to  locked  markets,  such  that 
all  inbound  orders  that  are  otherwise 
eligible  for  automatic  execution  via 
AUTO-X  would  be  automatically 
executed  during  locked  markets.  The 
Exchange  believes  that  this  should 
provide  for  the  automatic  execution  of 
a  greater  number  of  eligible  inbound 
orders  than  under  the  current  rules. 
Orders  received  during  crossed  markets 
would  continue  to  be  handled  manually 
by  the  specialist. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirement  under  section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  providing  automatic 
executions  for  eligible  orders  during 
locked  markets,  which  should  result  in 
a  greater  number  of  automatic 
executions  for  orders  on  the  Exchange. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the.  proposed  rule  change:  (i) 
Does  not  significantiy  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  1°  and  Rule  19b- 
4(f)(6)  thereimder."  At  any  time  within 


Settlement  Order").  Pursuant  to  the  Settlement 
Older,  the  Exchange  adopted  Rule  1080(c)(iv)  to 
codify  situations  in  which  orders  are  handled 
manually.  At  this  time,  the  Exchange  is  proposing 
to  automatically  execute  eligible  inbound  orders  in 
one  particular  situation  [i.e.,  during  locked  markets) 
th^t  currently  involves  manual  handling. 

9  15  U.S.C.  78frb)(5). 

"'15U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(0(6). 


60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is     ,  "^.^ 
necessary  or  appropriate  in  the  public 
.interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  must  not 
become  operative  prior  to  30  days  after 
the^date  of  the  filing.  In  addition,  a  self- 
re^latory  organization  filing  a 
proposed  rule  change  under  Rule  19b- 
4(0(6)(iii)  normally  must  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  five 
days  prior  to  ihe  date  of  filing.  However, 
Rule  19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  requested 
that  the  Commission  waive  both  the 
five-day  pre-filing  requirement  and 
designate  that  the  proposed  rule  change 
become  operative  immediately  to  allow 
automatic  execution  of  eligible  orders 
during  locked  markets. 

The  Commission  believes  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-day  pre-filing 
requirement  and  designate  the  proposal 
immediately  operative.  ^^  Accelerating 
the  operative  date  and  waiving  the  pre- 
filing  requirement  should  permit  the 
Exchange  to  provide  for  a  greater 
number  of  eligible  inbound  orders  to  be 
automatically  executed  during  locked 
markets.  The  proposed  rule  change 
should  help  provide  faster  execution  of 
certain  eligible  orders,  while  reducing    .^ 
the  burden  on  the  Exchange's  speciafists 
with  respect  to  manual  execution  of 
these  orders  during  locked  markets.  The 
proposal  should  benefit  customers  using 
the  Auto-X  system,  as  well  as  customers 
whose  orders  are  residing  in  the 
Exchange's  book  during  locked  markets 
because  more  orders  should  be  more 
timely  executed  during  locked  markets. 

Furthermore,  the  Commission  notes 
that  Phlx's  proposal  is  similar  to 
proposed  rule  changes  that  were  ^ 

approved  previously  by  the 
Commission."  Thus,  the  proposed  rule 


'■'For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  See  Securities  Exchange  Release  Nos.  42167 
(November  22. 1999),  64  FR  66954  (November  30, 
1999)  (order  approving  CBOE  Rule  6.8. 
Interpretation  and  Policy  .02(b)(iv));  and  45032 
(November  6.  2001),  66  FR  57145  (November  14. 
2001)  (order  relating  to  PCX's  Automatic  Execution 
System).  Pursuant  to  telephone  conversation 

Continued 
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change  concerns  issues  that  previously 
have  been  the  subject  of  full  conunent 
periods  pursuant  to  section  19(b)  of  the 
Act.'''  Accordingly,  the  Commission 
designates  the  proposed  rule  change  to 
be  effective  and  operative  upon  filing 
with  the  Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written, 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-2003- 
03  and  should  be  submitted  by  March 
13,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-4048  Filed  2-19-03;  8:45  am] 

BILUNG  COOE  a01(M)1-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4264] 

Advisory  Committee  on  international 
Economic  Policy;  Notice  of  Open 
Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  from  9  a.m.  to  12  noon  on 
Thursday,  March  6,  2003  in  Room  1105 
at  the  U.S.  Department  of  State,  2201  C 
Street  NW.,  Washington,  DC  20520.  The 
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between  Richard  Rudolph,  Director  and  Counsel. 
Phlx.  and  Hong-Anh  Tran.  Special  Counsel. 
Division  of  Market  Regulation.  Commission,  on 
February  1 1 ,  2003. 

>*  15  U.S.C.  78s(b). 

■^  17  CFR  200.30-3(a)(12). 


meeting  will  be  hosted  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  E.  Anthony  Wayne  and 
Committee  Chairman  R.  Michael 
Gadbaw.    '. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy.  Proposed  topics  for  the  March  6 
meeting  are:  economic  security, 
investment  issues,  and  a  draft  UN 
Convention  Against  Corruption. 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media 
are  welcome  but  discussions  are  off  the 
record.  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  company  or  other  affiliation 
if  appropriate,  social  security  number, 
date  of  birth,  and  citizenship  to  the 
Advisory  Committee  Executive 
Secretariat  by  fax  (202)  647-5936 
(Attention:  Gwendolyn  Jackson);  Tel: 
(202)  647-0847;  or  email: 
ljacksongI@state.gov)  by  March  4,  2003. 

On  the  date  of  the  meeting,  persons 
who  have  pre-registered  should  come  to 
the  23rd  Street  entrance.  One  of  the 
following  valid  means  of  identification 
is  required  for  admittance:  a  U.S. 
driver's  license  with  photo,  a  passport, 
or  a  U.S.  Government  identification. 

For  further  information  about  the 
meeting,  please  contact  Eliza  Koch, 
ACIEP  Secretariat,  Office  of  Economic 
Policy  and  Public  Diplomacy,  Economic 
Bureau,  U.S.  Department  of  State,  Room 
3526,  2201  C  Street  NW.,  Washington, 
DC  20520,  Tel  (202)  647-1310. 

,      Dated:  February  14,  2003. 
Daniel  A.  Clune, 

Director.  Office  of  Economic  Policy  and  Public 
Diplomacy.  Department  of  State. 
|FR  Doc.  03-4099  Filed  2-19-03:  8:45  am) 

BILLING  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2003-14496] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  OMB  Control  Numbers 
211S-0586,  2115-0053,  2115-0025,  and 
2115-0007 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  four 


Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  (1)  Marine 
Occupational  Health  and  Safety 
Standards  for  Benzene — 46  CFR  part, 
197,  subpart  C,  (2)  Request  for 
Designation  and  Exemption  of 
Oceanographic  Research  Vessels,  (3)  Oil 
Record  Book  for  Ships,  and  (4) 
Application  for  Vessel  Inspection  and 
Waiver.  Before  submitting  the  ICRs  to 
OMB,  the  Coast  Guard  is  inviting 
comments  on  them  as  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  21,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-14496] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401. 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the  ' 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Docimientary  Services 
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Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  [USCG  2003- 
144961,  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  unboimd  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Requests 

1 .  Title:  Marine  Occupational  Health 
and  Safety  Standards  for  Benzene — 46 
CFR  part  197,  subpart  C. 

0\fB  Control  Number  2115-0586. 

Summary:  To  protect  marine  workers 
from  exposure  to  toxic  benzene  vapor, 
the  Coast  Guard  implemented  46  CFR 
part  197,  subpart  C. 

Need:  This  information  collection  is 
vital  to  verifying  compliance. 

Respondents:  Owners  and  operators 
of  vessels. 

Frequency:  On  occasidh. 

Burden:  The  estimated  burden  is 
59,766  hours  a  year. 

2.  Title:  Request  for  Designation  and 
Exemption  of  Oceanographic  Research 
Vessels. 

OMB  Control  Number:  2115-0053. 

Summary:  46  U.S.C.  2113  authorizes 
the  Secretary  of  Transportation  to 
exempt  Oceanographic  Research 
Vessels,  by  rule,  from  certain  parts  of 
Subtitle  II  of  Title  46,  Shipping,  of  the 
United  States  Code,  concerning  vessels 
and  seamen. 

Need:  This  information  is  necessary  to 
ensure  that  a  vessel  qualifies  for 
exemption. 

Respondents:  Owners  or  operators  qf 
vessels. 

Frequency:  On  occasion. 

Burden;  The  estimated  burden  is  21 
hours  a  year. 

3.  Title:  Oil  Record  Book  for  Ships. 
OMB  Control  Number:  21 15-0025. 
Summary:  The  Act  to  Prevent 

Pollution  from  Ships  (APPS)  and  the 
International  Convention  for  Prevention 
of  Pollution  from  Ships,  1973,  as 
modified  by  the  1978  Protocol  relating 
thereto  (MARPOL  73/78),  require  the 
entry  into  an  Oil  Record  Book  (CG- 
4602A)  of  information  about  oil  carried 
as  cargo  or  fuel.  The  maintenance  of  the 
Book  constitutes  the  collection  of 
information.  The  requirement  for  it 
appears  at  33  CFR  151.25. 


Need:  This  information  helps  to  verify 
sightings  of  actual  violations  of  the 
APPS,  to  determine  the  level  of 
compliance  with  MARPOL  73/78,  and 
to  reinforce  the  provisions  against 
discharge. 

Respondents:  Operators  of  vessels. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
29,048  hours  a  year. 

4.  Title:  Application  for  Vessel 
Inspection  and  Waiver. 

OMB  Control  Number:  2115-0007. 

Summary:  The  collection  of 
information  requires  the  owner, 
operator,  agent,  or  master  of  a  vessel  to 
apply  in  writing  to  the  Coast  Guard 
before  the  commencement  of  the 
inspection  for  certification,  or  when,  in 
the  interest  of  national  defense,  a  waiver 
from  the  requirements  of  navigation  and 
vessel  inspection  seems  desirable. 

Need:  46  U.S.C.  3306  and  3309 
authorize  the  Coast  Guard  to  establish 
rules  to  protect  life,  property,  and  the 
environment  by  inspecting  vessels.  The 
reporting  requirements  of  the 
Application  for  Inspection  of  U.S. 
Vessels  and  the  Application  for  Waiver 
and  Waiver  Order  are  part  of  the  Coast 
Guard's  Marine  Safety  Program. 

Respondents:  Owners,  operators, 
agents,  or  masters  of  vessels,  or 
interested  Federal  agencies. 

Frequency:  On  occasion,  yearly,  or  on 
a  5-year  cycle. 

Burden:  The  estimated  burden  is  677 
hours  a  year. 

Dated:  February  12.  2003. 
Clifford  I.  Pearson, 

Rear  Admiral.  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 
[FR  Doc.  03-4147  Filed  2-19-03:  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-2003-14495]      - 

Towing  Safety  Advisory  Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  as  required  to  discuss 
various  issues  relating  to  shallow-draft 
inland  and  coastal  waterway  navigation 
and  towing  safety.  All  meetings  will  be 
open  to  the  public. 

DATES:  TSAC  will  meet  on  Wednesday, 
March  19,  2003,  from  8  a.m.  to  12:30 
p.m.  The  working  groups  will  meet  on 
Tuesday,  March  18,  2003,  from  8  a.m.  to 
3:30  p.m.  These  meetings  may  close 


early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  February  28,  2003. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
Committee  or  working  groups  should 
reach  the  Coast  Guard  on  or  before 
February  28,  2003. 

ADDRESSES:  On  March  19,  2003,  TSAC 
will  meet  in  the  East  and  West  Meeting 
Rooms,  the  Hotel  Monteleone  hotel,  214 
Rue  Royale  New  Orleans,  Louisiana 
70130^2201.  On  March  18,  2003,  the 
working  groups  will  meet  in  the  Vieux 
Carre  Room  at  the  same  address  and 
then,  if  necessary,  move  to  separate 
spaces  designated  at  that  time.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Mr.  Gerald  P. 
Miante,  Commandant  (G-MSO-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington.  IX)  20593- 
0001 .  This  notice  and  a  draft  task 
statement  are  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director,  or  Petty  Officer  Bryan  Wick, 
telephone  202-267-0214,  fax  202-267- 
4570,  or  e-mail  at: 
gmiante@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Committee  Meeting 

The  agenda  tentatively  includes  the 
following: 

(1)  Status  Report  of  the  Crew 
Alertness  Working  Group; 

(2)  Status  Report  of  the  Towing  Vessel 
Regulatory  Review  Working  Group; 

(3)  Status  Report  of  the  Maritime 
Security  Working  Group  and 
Consideration  of  any  Recommendations 
to  the  Coast  Guard  Regarding  Potential  . 
Rules: 

(4)  Status  Report  of  the  Study  Group 
on  Adequacy  of  Navigation  Lights  for 
Inland  River  Barge  Tows;  and 

(5)  Consideration  of  a  draft  Task 
Statement  regarding  the  issue  of  travel, 
or  "deadhead,"  time. 

Procedural 

All  meetings  are  open  to  the  public. 
'Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  would  like  to  make  all  oral 
presentation  at  a  meeting,  please  notify 
the  Assistant  Executive  Director  no  later 
than  February  28.  2003.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
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than  February  28,  2003.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  or 
working  groups  in  advance  of  a  meeting, 
please  submit  17  copies  to  the  Assistant 
Executive  Director  no  later  than 
February  28.  2003.  You  may  also  submit 
this  material  electronically  to  the  e-mail 
address  in  FOR  FURTHER  INFORMATION 
CONTACT.  noJater  than  February  28, 
2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  February  12,  2003. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety. 
Seruritv  G-  Environnwntal  Protection. 
IFR  Doc.  03-4146  Filed  2-19-03;  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-200a-1 45001 

Merchant  Mariners'  Documents:  Forms 
and  Procedures  for  Renewals  and 
Issuances 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  policy. 


summary:  The  Coast  Guard  suspended 
renewing  and  issuing  Merchant 
Mariners"  Documents  (MMDs)  using  the 
previously  issued  form  and  has  begun 
renewing  and  reissuing  MMDs  using  a 
new  form.  The  new  MMD  form  is  more 
tamper-resistant  and  facilitates 
verification  of  an  MMD  holder's 
identity,  citizenship,  and  qualifications 
to  work  aboard  U.S. -flagged  vessels. 
MMDs  in  the  new  form  will  enhance 
maritime  security. 

DATES:  The  Coast  Guard  began  renewing 
MMDs  using  the  new  form  on  February 
3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
Mr.  Donald  J.  Kerlin,  Deputy  Director. 
Coast  Guard  National  Maritime  Center 
(NMC).  (202)  493-1006. 
SUPPLEMENTARY  INFORMATION: 

Background 

MMDs  both  serve  as  identity  cards  for 
merchant  mariners  and  provide 
information  about  the  mariners' 
professional  qualifications.  MMDs.  in 
the  previously  issued  form  {CG-2838 
[Rev.  7-94)).  serve  the  second  of  these 


purposes  well  enough;  however,  they  no 
longer  serve  the  first  with  sufficient 
confidence.  The  Coast  Guard  is 
replacing  them  using  a  new  form  (CG- 
2838  (Rev  09/021)  that  will  be  issued 
through  a  more  secure  process.  The 
Coast  Guard  will  make  every  effort  to 
effect  a  smooth  and  easy  transition  from 
the  previously  issued  form  to  the  new 
form.  The  Coast  Guard  will  begin 
issuing  MMDs  in  the  new  form  to  new 
applicants  as  soon  as  possible. 

The  Coast  Guard  also  is  considering 
whether  to  allow  mariners  to  replace 
their  previously  issued  MMDs  with  new 
MMDs  on  an  accelerated  basis,  i.e.,'  at 
an  earlier  date  than  current  expiratiwi 
date.  To  ensure  that  only  eligible 
mariners  receive  MMDs.  the  Coast 
Guard  will  conduct  a  criminal-record 
review  of  mariners  seeking  renewal  or 
re-issuance  of  a  previously  issued  MMD. 
or  issuance  of  an  original  MMD.  The 
review  may  include  verification  of 
identities;  criminal  histories;  and 
sobriety  (as  gauged  from,  among  other 
sources,  the  National  Drivers'  Register). 
This  review  will  be  consistent  with 
applicable  law  and  Coast  Guard 
regulations  set  forth  in  Title  46.  Code  of 
Federal  Regulations  (46CFR  12.02-4). 
Because  of  the  importance  of 
establishing  positive  proof  of  identity  to 
facilitate  the  background  investigation, 
it  will  be  necessary  for  holders  of.  and 
applicants  for.  an  MMD  to  be  present  at 
a  Regional  Examination  Center  (REG)  to 
be  fingerprinted. 

Mariners  may  encounter  delays 
incident  to  the  new  processes'  going 
into  practice  and  the  delays  may  persist 
for  some  weeks.  Holders  and  new 
applicants  seeking  re-issuance,  renewal, 
and  original  issuance  of  their  MMDs 
should  inquire  at  their  nearest  REG,  a 
list  of  which  appears  at  46  CFR  12.01- 
7.  or  contact  Mr.  Donald  Kerlin  at  the 
National  Maritime  Center,  4200  Wilson 
Boulevard,  Suite  630,  Arlington,  VA 
22203-1804,  (202)  493-1006. 

Authority 

46  U.S.C. 7301, 7302, 7303, 7304, 
7305,  7503,  7505.  and  49  CFR  1.46. 

Dated:  February  13.  2003. 
Kevin  |.  Eldridge, 

Rear  Admiral.  Coast  Guard,  Assistant 
Commandant  for  Governmental  and  Public 
Affairs. 

|FR  Doc.  03-4145  Filed  2-19-03;  8:45  am) 
BILLING  COOe  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Harmonization  Initiatives 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  public  meeting. 
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SUMMARY:  The  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  will  convene  meetings  to 
accept  input  from  the  public  on  the 
Harmonization  Work  Program.  The 
Federal  Aviation  Administration  and 
the  Joint  Aviation  Authorities  use  the 
Harmonization  Work  Program  to  carry 
out  a  commitment  to  harmonize,  to  the 
maximum  extent  possible,  varioUs  rules. 
These  rules  include  the  operation  and 
maintenance  of  civil  aircraft,  and  the 
standards,  practices,  and  procedures 
governing  the  design  materials, 
workmanship,  and  construction  of  civil 
aircraft,  aircraft  engines,  and  other 
components.  The  purpose  of  this 
meeting  is  to  give  the  public  an 
opportunity  to  provide  input  to  the 
Harmonization  Work  Program.  This 
notice  announces  the  date,  time, 
location,  and  procedures  for  the  public 
meeting. 

dates:  The  public  meeting  will  be  held 
on  March  4.  2003.  starting  at  10:30  a.m. 
Written  comments  are  invited  and  must 
be  received  by  February  24.  2003. 
addresses:  The  public  meeting  will  be 
held  at  Central  Joint  Aviation 
Authorities.  8-10  Staturnusstraat, 
Hoofddorp.  The  Netherlands.  Persons 
unable  to  attend  the  meeting  may  mail 
their  comments  in  triplicate  to:  Florence 
Hamn.  Federal  Aviation  Administration. 
Office  of  Rulemaking.  ARM-200.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  attend  and  present  a 
statement  at  the  meeting  or  questions 
about  the  logistics  of  the  meeting  should 
be  directed  to  Florence  Hamn,  Office  of 
Rulemaking.  800  Independence  Avenue, 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-3625,  telefax  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  and 
the  Joint  Aviation  Authorities  will 
convene  meetings  to  accept  input  fi-om 
the  public  on  the  Harmonization  Work 
Program.  On  March  3,  there  will  be  an 
authorities  only  meeting  that  addresses 
various  certification,  operations, 
maintenance,  and  harmonization  issues. 
The  March  4  public  meeting  will  begin 
at  10:30  a.m.  and  the  agenda  will 
include: 


•  Debrief  on  Items  from  Authorities 
only  meeting  of  the  Harmonization 
Management  Team  (HMT). 

•  Debrief  on  Operations/ 
Maintenance/Licensing  Harmonization 
Group  specific  items. 

•  Debrief  on  Certification  Codes 
Harmonization  Group  specific  items. 

•  FAA/JAA  20th  International 
Conference,  May  29-June  3,  2002. 

•  Review/ ApprovaJ  of  Minutes  of 
November  18-19  HMT  meeting. 

•  Update  on  Airworthiness 
Rulemaking  Prioritization  Activities. 

•  Any  Other  Business. 
Individuals  wishing  to  attend  and 

participate  in  the  meetings  must  submit 
name,  address,  telephone/fax/email,  and 
citizenship  information  to  the  person 
listed  under  the  title  FOR  FURTHER 
INFORMATION  CONTACT  not  later  than 
February  24,  2003.  The  list  of  attendees 
must  be  submitted  to  the  Joint  Aviation 
Authorities  before  the  meeting  for 
security  reasons  and  to  prepare  name 
badges  that  must  be  worn  while  in  the 
building. 

Lodging  Arrangements:  There  are 
multiple  hotels  located  near  the  meeting 
location.  For  further  information  about 
lodging,  please  contact  the  person  listed 
under  the  title  FOR  FURTHER  INFORMATION 
CONTACT. 

Participation  at  the  Meetings 

The  FAA  should  receive  requests 
from  persons  who  wish  to  present  oral 
statements  at  the  public  meetings  by 
February  24.  2003.  Such  requests  should 
be  sent  to  Florence  Hamn  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  time  is  available;  however,  the  name 
of  those  individuals  may  not  appear  on 
the  vmtten  agenda. 

The  FAA  will  prepare  a  final  agenda 
of  speakers,  which  will  be  available  at 
the  meeting.  Every  effort  will  be  made 
to  accommodate  as  many  speakers  as 
possible.  In  addition,  the  time  allocated 
to  each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meetings: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meetings  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  the- 
meeting  room. 


(2)  There  will  be  morning  and 
afternoon  breaks  and  lunch  breaks. 

(3)  The  meetings  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  time  than  currently  is 
scheduled. 

(4)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  for  an  organization,  may  be 
limited  to  a  10-minute  statement.  If 
possible,  we  will  notify  the  speaker  if 
more  time  is  available. 

(5)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of. 
viewpoints  and  issues. 

(6)  Representatives  of  the  FAA  and 
JAA  will  preside  over  the  meetings. 

(7)  The  FAA  and  JAA  will  review  and 
consider  all  material  ptesented  by 
participants  at  the  meetings.  Position 
papers  or  material  presenting  views  or 
information  related  to  proposed 
harmonization  initiatives  may  be 
accepted  at  the  discretion  of  the  FAA 
and  JAA  presiding  officers.  The  FAA 
requests  that  persons  participating  in 
the  meetings  provide  five  (5)  copies  of 
all  materials  to  be  presented  for 
distribution  to  the  panel  members;  other 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

(8)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be.  and  should 
not  be  construed  as.  a  position  of  the 
FAA  or  JAA. 

(9)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  proposed  harmonization 
initiatives.  Therefore,  the  meetings  will 
be  conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensiu^  a  complete  and 
accurate  record. 

Issued  in  Washington,  DC,  on  February  14, 
2003. 

Florence  L.  Hamn, 

Acting  Manager,  Aircraft  and  Airport  Rules 
Division. 
[PR  Doc.  03-4054  Filed  2-14-03;  1:49  am] 

BILUNG  COOE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Bronx  County,  NY 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this    - 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed 
construction  project  for  the  Bruckner- 
Sheridan  Expressway  Interchange  and 
for  Improved  Access  to  the  Hunts  Point 
Peninsula,  in  Bronx  County,  New  Yorjc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Currey,  P.E.,  Regional  Director, 
New  York  State  Department  of 
Transportation,  Hunters  Point  Plaza  47- 
40  21st  Street,  Long  Island  City,  New 
York  11101,  Telephone:  (718)  482-4526: 
or  Robert  Arnold,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  7th  Floor. 
Clinton  Avenue  and  North  Pearl  Street, 
Albany.  New  York  12207,  Telephone 
(518)431-4127. 

SUPPI^MENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  Environmental  Impact  Statement  on 
the  proposal  to  improve  safety  and 
traffic  flow  at  the  Bruckner  Expressway 
(1-278)  at  its  interchange  with  the 
Arthur  V.  Sheridan  Expressway  (1-895) 
as  well  as  to  improve  access  in  and  out 
of  the  Hunts  Points  Peninsula  from  the 
Expressway  System. 
"The  objectives  of  the  project  are: 

•  Effectively  move  people  and  goods 
in  faster,  safer  and  easier  ways  by 
improving  the  existing  roadways, 
bridges,  bicycle  paths  and  pedestrian 
walkways.  This  will  include 
improvements  to  the  Bruckner-Sheridan 
Interchange  and  local  arterials  for  a 
better  access  into  and  from  the  Hunts 
Point  Peninsula. 

•  Reduce  the  number  of  accidents  in 
the  project  area  and  increase  pedestrian 
safety  at  busy  intersections,  such  as  at 
Bruckner  Boulevard  and  Hunts  Points 
Ave. 

•  Support  economic  development  by 
providing  easier  access  to  and  fi^m  the 
Hunts  Point  Peninsula,  while 
eliminating  the  bottlenecks  at  the 
Bruckner  Expressway. 

•  Enhance  the  quality  of  life  for  the 
residential  conununity  by  reducing  the 
volvune  of  commercial  vehicles  on 
residential  streets  and  easing  congestion 
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for  motorists  traveling  througli  the 
project  area. 

•  Support  environmental 
enhancements  in  coordination  with 
City,  State  and  Federal  Agencies. 

Alternatives:  Various  alternatives 
have  already  been  identified  through 
past  studies.  The  findings  of  the  past 
studies  will  be  used  as  a  starting  point 
and  will  be  included  with  new 
alternatives  that  will  be  developed 
through  an  extensive  public  scoping 
process.  The  list  of  alternatives  and 
solutions  will  be  refined  throughout  the 
scoping  process  as  the  public's 
comments  and  suggestions  are  taken 
into  consideration. 

Alternatives  identified  to  date 
include: 

No  Action — An  analysis  of  the  current 
infrastructure  and  the  likely  state  of  the 
area's  infrastructure,  levels  of 
congestion,  etc.  in  the  future  without 
any  improvements. 

Transportation  Systems 
Management — This  would  provide  a 
strategy  to  make  the  most  of  the  current 
transportation  network  with  minimal 
capital  investment.  Emphasis  will  be 
placed  on  operating  improvements  and 
strategic  upgrades  such  as  the 
installation  of  various  traffic  control 
devices  [e.g..  Directional  Signs) 
throughout  the  corridor. 

BuiW— These  includes  the  long-term 
alternatives  and  are  more  detailed  and 
complex: 

•  Reconstruction  of  the  Bruckner- 
Sheridan  Interchange  to  improve 
highway  geometries  in  the  area  adjacent 
to  the  Bronx  River  by  creating  flyover 
structures  above  the  Bronx  River.  This 
alternative  was  identified  in  the 
Expanded  Project  Proposal  and  will  be 
further  investigated  during  the  EIS 
Process. 

•  Improve  Access  into  and  out  the 
Hunts  Point  Peninsula  via  Edgewater 
Road,  by  reconstructing  the  southern 
terminus  of  the  Sheridan  Expressway. 
This  alternative  was  identified  in  the 
Expanded  Project  Proposal  and  will  be 
further  investigated  during  the  EIS 
Process. 

•  Construction  of  Ramps  from  the 
Bruckner  Expressway  at  Leggett  Avenue 
at  the  Bruckner  Expressway  is  also 
aimed  at  improved  access  to  the  Hiuits 
Point  Peninsula.  This  alternative  was 
identified  during  past  public 
involvement  and  will  be  expanded  upon 
during  this  process. 

•  Construction  of  a  road/rail 
improvement  to  Hunts  Point  from  Port 
Morris  along  the  water  and  rail  lines  to 
improve  access  in  and  out  the  Hunts 
Point  Peninsula. 


•  Deconstniction  of  the  Sheridan 
Expressway  will  be  investigated  as  a 
potential  element  of  some  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
Federal,  State  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  interest  in 
this  proposal.  In  addition  to  scoping 
discussion  with  these  interested  parties, 
the  general  public  will  have  the 
opportunity  to  make  scoping  comments 
both  in  writing  and  in  person  at  Public 
Information/Scoping  Meetings  that  will 
be  held  at  the  Hunts  Point  Branch 
Regional  Library,  877  Southern 
Boulevard,  Bronx.  NY  10459,  on  March 
18,  2003,  from  5  p.m.  to  9  p.m.,  and  at 
the  Bronx  Borough  Board  Briefing 
Room,  198  East  161st  Street.  2nd  Floor, 
Bronx.  NY  10451.  on  March  20.  2003, 
from  5  p.m.  to  9  p.m.  After  the  DEIS  is 
prepared,  it  will  be  available  for  public 
and  agency  review  and  comment.  This 
will  be  followed  by  a  public  hearing. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  area 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
the  NYSDOT  and  FHWA  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 

Issued  on:  February  12.  2003. 
David  M.  Hart. 

Senior  Operations  Engineer.  Federal  Highway 
Administration,  Altxiny.  NY. 
|FR  Doc.  03-4029  Filed  2-19-03;  8:45  am) 
BILUNG  CODE  4910-22-4i 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  5,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 


OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0032. 
Form  Number:  Customs  Form  5125. 
Type  of  Review:  Extension. 
Title:  Application  for  Withdrawal  of 
Bonded  Stores  for  Fishing  Vessels  and 
Certification  of  Use. 

Description:  The  Customs  Form  5125 
is  used  for  the  withdrawal  and  lading  of 
bonded  merchandise  (especially 
alcoholic  beverages)  for  use  on  board 
fishing  vessels  and  foreign  or  domestic 
vessels  involved  in  international  trade. 
The  form  also  certifies  the  use:  total 
consumption  or  partial  consumption 
with  secure  storage  for  use  of  next 
voyage. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Respondent:  5  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42  hours. 
OMB  Number:  1515-0050. 
Form  Number:  Customs  Forms  3347 
and  3347-A. 

Type  of  Review:  Extension. 
•  Title:  CUSTOMS  FORM  3347:  Declaration 
of  Owner  Merchandise  Obtained  in 
Pursuance  of  Purchase;  and  CUSTOMS 
FORM  3347-A:  Declaration  of  Importer  of 
Record  When  Entry  is  Made  by  an 
Agent. 

Description  .Customs  Forms  3347  and 
3347-A  allow  an  agent  to  submit, 
subsequent  to  making  the  entry,  the 
declaration  of  the  importer  of  record 
which  is  required  by  statute.  These 
forms  also  permit  a  nominal  importer  of 
record  to  file  the  declaration  of  the 
actual  owner. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,700. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  570  hours. 
OMB  Number:  1515-0108. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Declaration  of  a  Person  Abroad 
Who  Receives  and  is  Returning 
Merchandise  to  the  U.S. 

Description:  The  declaration  is  used 
under  conditions  where  articles  are 
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imported  and  then  exported  and  then 
reimported  free  of  duty  due  to  the 
declaration,  it  is  used  to  ensure  Customs 
control  over  duty-free  merchandise. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent  /Recordkeeper:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  250  hours. 

OMB  Number:  1515-0142. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Transfer  of  Cargo  to  a  Container 
Station. 

Description:  The  container  station 
operator  may  file  an  application  for 
transfer  of  a  container  intact  to  a 
container  station  which  is  moved  from 
the  place  of  unlading  or  from  a  bonded 
carrier  after  transportation  in-bond 
before  filing  of  the  entry  for  the  purpose 
of  breaking  bulk  and  redeUvery. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  380. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepet:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,513  hours. 

OMB  Number:  1515-0173. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Blanket  Certification  of 
Chemical  Substances. 

Description:  The  Customs  Regulations 
require  an  importer's  certification  in 
connection  with  the  importation  of 
chemical  substances  subject  to  the  Toxic 
Substances  Control  Act.  This  collection 
reduces  the  regulatory  biu-den  by 
permitting  use  of  a  blanket  certification 
for  multiple  shipments  in  lieu  of  a 
separate  certification  for  each  individual 
shipment. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300. 

Estimated  Burden  Hours  Per 
Respondent  /Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  ^urden:  75  hours. 

OMB  Number:  1515-0222. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Bond  Procedures  for  Articles 
Subject  to  Exclusion  Orders  Issued  by 
the  U.S.  International  Trade 
Conunission. 

Description:  This  collection  of  ~ 

information  is  required  to  ensure 
compliance  with  section  337  of  the 


Tariff  Act  of  1930,  regarding  bond 
procedures  for  the  entry  of  articles 
subject  to  exclusion  orders  by  the 
Intemationed  Trade  Commission. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50. 

Estimated  Burden  Hours  Per 
Respondent/(Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  50  hours. 

Clearance  Officer:  Tracey  Denning 
(202)  927-1429,  U.S.  Customs  Service, 
Information  Services  Branch,  Ronald 
Reagan  Building,  1300  Peimsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA,  Clearance  Officer. 

[FR  Doc.  03-4034  Filed  2-19-03:  a;45  am) 

BILUNG  CODE  4«2l>-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

February  5,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003  to 
be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0005. 

Form  Number:  FinCEN  103  (IRS  Form 
8362). 

Type  o/flevjew:  Revision. 

Title:  Ciurency  Transaction  Reports 
by  Casinos. 

Description:  Casinos  file  Form  103  for 
currency  transactions  in  excess  of 
$10,000  a  day  pursuant  to  31  U.S.C. 
5313(a)  and  31  CFR  103.22(a)(2).  The 
form  is  used  by  criminal  investigators. 


and  taxation  and  regulatory  enforcement 
authorities,  during  the  course  of 
investigations  involving  financial 
crimes. 

Respondents:  Business  or  other  for- 
profit.  Federal  Govenunent. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  550. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  24  minutes. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  79,200  hours. 

Clearance  Officer:  Steve  Rudzinski 
(703)  905-3845.  Financial  Crimes 
Enforcement  Network,  2070  Chain 
Bridge  Road,  Suite  200.  Vieima.  VA 
22182. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  03-4035  Filed  2-19-03;  8:45  ami 
BILUNG  CODE  4«10-0»-r 


DEPARTMEKT  OF  THE  TREASURY 

Customs  Service 

Extension  of  and  Ctianges  to  the 
General  Program  Test  Regarding  Post 
Entry  Amendment  Processing 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  announces 
that  the  general  program  test  regarding 
post  entry  amendment  processing  is 
being  extended  for  a  one  year  period. 
The  document  also  announces  minor 
modifications  to  the  test:  a  database 
enhancement  that  permits  participants 
to  use  any  Microsoft  Word  software  to 
interface  with  Customs  database  and  a 
change  of  the  location  to  where 
quarterly  reports  should  be  mailed. 
Also,  the  document  announces  that  the 
database  program  name  has  changed  to 
"Post  Summar>'  Adjustment."  Except  for 
these  changes,  the  test  will  continue  to 
operate  in  accordance  with  the  notice 
published  in  the  Federal  Register  on 
November  28,  2000. 

DATES:  The  test  allowing  post  entry 
amendment  to  entry  sununaries  is 
extended  to  December  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Scott  (202/927-1962)  or  Don 
Yando  (Chief;  202/927-1082),  Entry  and 
Drawback  Management  Branch,  Office 
of  Field  Operations. 

SUPPLEMENTARY  INFORMATION: 
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Background 

•  Customs  announced  and  explained 
the  post  entry  amendment  processing 
test  in  a  general  notice  document 
published  in  the  Federal  Register  (65 
PR  70872)  on  November  28,  2006.  That 
notice  announced  that  the  test  would 
commence  no  earlier  than  December  28, 
2000.  and  run  for  approximately  one 
year.  On  January  7,  2002,  Customs 
published  a  general  notice  in  the 
Federal  Register  (67  PR  768)  extending 
the  test  for  a  one  year  period  to 
December  31,2002. 

The  test  allows  importers  to  amend 
entry  summaries  (not  informal  entries) 
prior  to  liquidation  by  filing  with 
Customs  either  an  individual 
amendment  letter  upon  discovery  of  an 
error  or  a  quarterly  tracking  report 
covering  any  errors  that  occurred  during 
the  quarter.  The  November  28,  2000, 
general  notice  explained  how  to  file 
post  entry  amendments  for  revenue 
related  errors  and  non-revenue  related 
errors  and  the  consequences  of 


misconduct  by  importers  during  the 
test.  It  also  provided  that  there  are  no 
application  procedures  or  eligibility 
requirements. 

This  document  armounces  that  the 
test  is  being  extended  to  December  31, 
2003.  To  participate  in  the  test,  an 
importer  need  only  follow  the 
procedure  for  making  a  post  entry 
amendment  set  forth  in  the  November 
28,  2000,  general  notice. 

In  addition,  based  on  comments 
received  in  response  to  the  November 
28,  2000,  general  notice  and  Customs 
evaluation  of  the  program.  Customs  is 
making  two  changes  to  the  test.  The  first 
pertains  to  the  kind  of  software  that  is 
required  to  participate  in  the  test.  Up  to 
now,  a  test  participant  needed  Microsoft 
Word  97  or  98  to  interface  with  the 
program  database.  Now,  due  to  an 
enhancement  of  the  database,  a 
participant  may  use  any  Microsoft  Word 
software  to  interface  with  the  database. 

The  second  change  pertains  to  the 
mailing  of  quarterly  reports  to  Customs. 
Up  to  now,  quarterly  reports  were 


mailed  to  Customs  Headquarters.  Now, 
these  reports  must  be  mailed  to  the  port 
director  of  the  port  of  entry  handling  the 
•entry  summaries  involved. 

Both  of  these  changes  are  effective 
upon  publication  of  this  document  in 
the  Federal  Register. 

Finally.  Customs  notes  that  the  name 
for  the  test  under  the  database  has  been 
changed  ft-om  "Post  Entry  Amendment" 
to  "Post  Summary  Adjustment."  The 
test  program  itself  will  continue  to  be 
known  as  the  "Post  Entry  Amendment" 
(or  PEA)  test  program.  Customs  also 
notes  that  the  test  may  be  further 
extended  if  warranted.  Additional 
information  on  the  post  entry 
amendment  procedure  can  he  found 
under  "Importing  ^d  Exporting"  at 
http://www.customs.gov. 

Dated:  February  12,  2003 
Jayson  P.  Ahem. 

Assistant  Commissioner;  Office  of  Field 

Operations. 

[FR  Doc.  03-4078  Filed  2-19-03;  8:45  am] 

aiLUNG  CODE  4620-02-P 


8331 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  apF>ear  in 
the  appropriate  document  categories 
elsewtiere  In  tf)e  issue. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  HP  01-^  Requesting  a  Ban  of 
Ciiromated  Copper  Arsenate  (CCA)- 
Treated  Wood  In  Playground 
Equipment 

Correction 

In  notice  docimient  03-3824 
beginning  on  page  7510  in  the  issue  of 
Friday,  February  14,  2003.  make  the 
following  corrections: 

1.  On  page  7510,  in  the  second 
column,  under  the  SUMMARY  heading, 
in  the  first  paragraph,  in  the  fourth  line. 
"CPCS"  should  read,  "CPSC". 


2.  On  the  same  page,  under  the  same 
heading,  in  the  same  paragraph,  in  the 
eighth  line.  "CPSE"  should  read, 
"CPSC". 

3.  On  the  same  page,  in  the  third 
column,  under  the  ADDRESSES 
heading,  in  the  sixth  line,  "spsc- 
os@cpsc.gov"  should  read,  "cpsc- 
os@cpsc.gov". 

[FR  Doc.  C3-3824  Filed  2-19-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcoliol,  Tobacco,  and 
Firearms 

27CFRPart55 

[Notice  No.  968] 
RIN1512-AB48 

Commerce  in  Explosives  (2000R-9P) 

Correction 

In  proposed  rule  document  03-1946 
begiiming  on  page  4406  in  the  issue  of 
Wednesday,  January  29,  2003  make  the 
following  correction: 

§55.208    [Corrected] 

On  page  4420,  in  §55.208,  in  the  first 
column,  in  paragraph  (a)(2)(i).  in  the 
fourth  line,  "January  29,  2004"  should 
read  "[Insert  Date  1  Year  After  the  Date 
of  Publication  of  the  Final  Rule  in  the 
Federal  Register]". 

|FR  Doc.  C3-1946  Filed  2-19-03;  8>45  am) 
BILLING  CODE  1S05-01-0 


Thursday, 
February  20,  2003 


Part  n 


Department  of 
Health  and  Human 
Services 

Office  of  the  Secretary 


45  CFR  Parts  160,  162,  and  164 
Health  Insurance  Reform:  Security 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160, 162,  and  164 

[CMS-0049-F] 
RIN  0938-AI57 

Health  Insurance  Reform:  Security 
Standards 

agency:  Centers  for  Medicare  8e 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 


many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
www.access.gpo.gov/nara/index.htmi 


SUMMARY:  This  final  rule  adopts 
standards  for  the  security  of  electronic 
protected  heahh  information  to  be 
implemented  by  health  plans,  health 
care  clearinghouses,  and  certain  health 
care  providers.  The  use  of  the  security 
standards  will  improve  the  Medicare 
and  Medicaid  programs,  and 
otherFederal  health  programs  and 
private  health  programs,  and  the 
effectiveness  and  efficiency  of  the 
health  care  industry  in  general  by 
establishing  a  level  of  protection  for 
certain  electronic  health  information. 
This  final  rule  implements  some  of  the 
requirements  of  the  Administrative 
Simplification  subtitle  of  the  Health 
Insurance  Portability  andAccountability 
Act  of  1996  (HIP  A  A). 
DATES:  Effective  Date:  These  regulations 
are  effective  on  April  21,  2003. 

Compliance  Date:  Covered  entities, 
with  the  exception  of  small  health 
plans,  must  comply  with  the 
requirements  of  this  final  rule  by  April 
21.  2005.  Small  health  plans  must 
comply  with  the  requirements  of  this 
final  rule  by  April  21,  2006. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schooler,  (410)  786-0089. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
•    371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $10.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 


I.  Background 

The  Department  of  Health  and  Human 
Services  (HHS)  Medicare  Program,  other 
Federal  agencies  operating  health  plans 
or  providing  health  care,  State  Medicaid 
agencies,  private  health  plans,  health 
care  providers,  and  health  care 
clearinghouses  must  assure  their 
customers  (for  example,  patients, 
insured  individuals,  providers,  and 
health  plans)  that  the  integrity, 
confidentiality,  and  availability  of 
electronic  protected  health  information 
they  collect,  maintain,  use,  or  transmit 
is  protected.  The  confidentiality  of 
health  information  is  threatened  not 
only  by  the  risk  of  improper  access  to 
stored  information,  but  also  by  the  risk 
of  interception  during  electronic 
transmission  of  the  infonriation.  The 
purpose  of  this  final  rule  is  to  adopt 
national  standards  for  safeguards  to 
protect  the  confidentiality,  integrity, 
and  availability  of  electronic  protected 
health  information.  Currently,  no 
standard  measures  exist  in  the  health 
care  industry  that  address  all  aspects  of 
the  security  of  electronic  health 
information  while  it  is  being  stored  or 
during  the  exchange  of  that  information 
between  entities. 

This  final  rule  adopts  standards  as 
required  under  title  II.  subtitle  F, 
sections  261  through  264  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Pub.  L.  104-191.  These  standards 
require  measures  to  be  taken  to  secure 
this  information  while  in  the  custody  of 
entities  covered  by  HIPAA  (covered 
entities)  as  well  as  in  transit  between 
covered  entities  and  from  covered 
entities  to  others. 

The  Congress  included  provisions  to 
address  the  need  for  safeguarding 
electronic  health  information  and  other 
administrative  simplification  issues  in 
HIPAA.  In  subtitle  F  of  title  II  of  that 
law.  the  Congress  added  to  title  XI  of  the 
Social  Security  Act  a  new  part  C, 
entitled  "Administrative 
Simplification"  (hereafter,  we  refer  to 
the  Social  Security  Act  as  "the  Act";  we 
refer  to  the  other  laws  cited  in  this 
document  by  their  names).  The  purpose 
of  subtitle  F  is  to  improve  the  Medicare 
program  under  title  XVIII  of  the  Act,  the 
Medicaid  program  under  title  XIX  of  the 
Act,  and  the  efficiency  and  effectiveness 


of  the  health  care  system,  by 
encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  standards  and 
requirements  to  enable,  the  electronic 
exchange  of  certain  health  information. 
Part  C  of  title  XI  consists  of  sections 
1171  through  1179  of  the  Act.  These 
sections  define  various  terms  and 
impose  requirements  on  HHS.  health 
plans,  health  care  clearinghouses,  and 
certain  health  care  providers.  These 
statutory  sections  are  discussed  in  the 
Transactions  Rule,  at  65  FR  50312,  on 
pages  50312  through  50313.  and  in  the 
final  rules  adopting  Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information,  published  on 
December  28,  2000  at  65  FR  82462 
(Privacy  Rules),  on  pages  82470  through 
82471,  and  on  August  14.  2002  at  67  FR 
53182.  The  reader  is  referred  to  those 
discussions. 

Section  1 173(d)  of  the  Act  requires 
the  Secretary  of  HHS  to  adopt  security 
standards  that  take  into  account  the 
technical  capabilities  of  record  systems 
used  to  maintain  health  information,  the 
costs  of  security  measures,  the  need  to 
train  persons  who  have  access  to  health 
information,  the  value  of  audit  trails  in 
computerized  record  systems,  and  the 
needs  and  capabilities  of  small  health 
care  providers  and  rural  health  care 
providers.  Section  1173(d)  of  the  Act 
also  requires  that  the  standards  ensure 
that  a  health  care  clearinghouse,  if  part 
of  a  larger  organization,  has  policies  and 
security  procedures  that  isolate  the 
activities  of  the  clearinghouse  with 
respect  to  processing  information  so  as 
to  prevent  unauthorized  access  to  health 
information  by  the  larger  organization. 
Section  1173(d)  of  the  Act  provides  that 
covered  entities  that  maintain  or 
transmit  health  information  are  required 
to  maintain  reasonable  and  appropriate 
administrative,  physical,  and  technical 
safeguards  to  ensure  the  integrity  and 
confidentiality  of  the  information  and  to 
protect  against  any  reasonably 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  the  information 
and  unauthorized  use  or  disclosure  of 
the  information.  These  safeguards  must 
also  otherwise  ensure  compliance  with 
the  statute  by  the  officers  and 
employees  of  the  covered  entities. 

II.  General  Overview  of  the  Provisions 
of  the  Proposed  Rule 

On  August  12,  1998,  we  published  a 
proposed  rule  (63  FR  43242)  to  establish 
a  minimum  standard  for  security  of 
electronic  health  information.  We 
proposed  that  the  standard  would 
require  the  safeguarding  of  all  electronic 
heahh  information  by  covered  entities. 
The  proposed  rule  also  proposed  a 
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standard  for  electronic  signatures.  This 
final  rule  adopts  only  seciu:ity 
standards.  All  comments  concerning  the 
proposed  electronic  signature  standard, 
responses  to  these  comments,  and  a 
final  rule  for  electronic  signatures  will 
be  published  at  a  later  date.  A  detailed 
discussion  of  the  provisions  of  the 
August  12, 1998  proposed  rule  can  be 
found  at  63  FR  43245  through  43259. 
We  originally  proposed  to  add  part 
142,  entitled  "Administrative 
Requirements."  to  title  45  of  the  Code  of 
Federal  Regulations  (CFR).  It  has  now 
been  determined  that  this  material  will 
reside  in  subchapter  C  of  title  45, 
consisting  of  parts  160.  162.  and  164. 
Subpart  A  of  part  160  contains  the 
general  provisions  applicable  to  all  the 
Administrative  Simplification  rules; 
other  subparts  of  part  160  will  contain 
other  requirements  applicable  to  all 
standards.  Part  16?  contains  the 
standards  for  transactions  and  code  sets 
and  will  contain  the  identifier 
standards.  Part  164  contains  the 
standards  relating  to  privacy  and 
security.  Subpart  A  of  part  164  contains 
genered  provisions  applicable  to  part 
164;  subpart  E  contains  the  privacy 
standards.  Subpart  C  of  part  164.  which 
is  adopted  in  this  final  rule,  adopts 
standards  for  the  security  of  electronic 
protected  health  information. 

ni:  Analysis  of,  and  Responses  to. 
Public  Comments  on  the  Proposed  Rule 

We  received  approximately  2,350 
timely  public  comments  on  die  August 
12, 1998  proposed  rule.  The  comments 
came  from  professional  associations  and 
societies,  health  care  workers,  law  firms, 
health  insurers,  hospitals,  and  private 
individuals.  We  reviewed  each 
commenter's  letter  and  grouped  related 
comments.  Some  comments  were 
identical.  After  associating  like 
conunents,  we  placed  them  in  categories 
based  on  subject  matter  or  based  on  the 
section{s)  of  the  regulations  affected  and 
then  reviewed  the  comments. 

In  this-section  of  the  preamble,  we 
summarize  the  provisions  of  the 
proposed  regulations,  summarize  the 
related  provisions  in  this  final  rule,  and 
respond  to  comments  received 
concerning  each  area. 

It  should  be  noted  that  the  proposed 
Security  Rule  contained  multiple 
proposed  "requirements"  and 
"implementation  features."  In  this  final 
rule,  we  replace  the  term  "requirement" 
with  "standard."  We  also  replace  the 
phrase  "implementation  feature"  with 
"implementation  specification."  We  do 
this  to  maintain  consistency  with  the 
use  of  those  terms  as  they  appear  in  the 
statute,  the  Transactions  Rule,  and  the 
Privacy  Rule.  Within  the  comment  and 


response  portion  of  this  final  rule,  for 
piu^oses  of  continuity,  however,  we  use 
"requirement"  and  "implementation 
featiu«"  when  we  are  referring 
specifically  to  matters  from  the 
proposed  nde.  In  all  other  instances,  we 
use  "standard"  and  "implementation 
specification." 

The  proposed  rule  would  require  that 
each  covered  entity  (as  now  described 
in  §  160.102)  engaged  in  the  electronic 
maintenance  or  transmission  of  health 
information  pertaining  to  individuals 
assess  potential  risks  and  vulnerabilities 
to  such  information  in  its  possession  in 
electronic  form,  and  develop, 
implement,  and  maintain  appropriate 
security  measiu^s  to  protect  that 
information.  Importantly,  these 
measures  would  be  required  to  be 
documented  and  kept  current. 

The  proposed  security  standard  was 
based  on  three  basic  concepts  that  were 
derived  from  the  Administrative 
Simplification  provisions  of  HIPAA. 
First,  the  standard  should  be 
comprehensive  and  coordinated  to 
address  all  aspects  of  security.  Second, 
it  should  be  scalable,  so  that  it  can  be 
effectively  implemented  by  covered 
entities  of  all  types  and  sizes.  Third,  it 
shoidd  not  be  linked  to  specific 
technologies,  allowing  covered  entities 
to  make  use  of  future  technology 
advancements. 

The  proposed  standard  consisted  of 
four  categories  of  requirements  that  a 
covered  entity  would  have  to  address  in 
order  to  safeguard  the  integrity, 
confidentiality,  and  availability  of  its 
electronic  health  information  pertaining 
to  individuals:  administrative 
procedures,  physical  safeguards, 
technical  seciirity  services,  and 
technical  mechanisms.  The 
implementation  features  described  the 
requirements  in  greater  detail  when  that 
detail  was  needed.  Within  the  four 
categories,  the  requirements  and 
implementation  features  were  presented 
in  alphabetical  order  to  convey  that  no 
one  item  was  considered  to  be  more 
important  than  another. 

The  four  proposed  categories  of 
requirements  and  implementation 
features  were  depicted  in  tabular  form 
along  with  the  electronic  signatiu^ 
standard  in  a  combined  matrix  located 
at  Addendum  1 .  We  also  provided  a 
glossary  of  terms,  at  Addendum  2,  to 
facilitate  a  common  understanding  of 
the  matrix  entries,  and  at  Addendum  3, 
we  mapped  available  existing  industry 
standards  and  guidelines  to  the 
proposed  security  requirements. 

A.  General  Issues 

The  comment  process 
overwhelmingly  validated  oxn  basic 


assumptions  that  the  entities  affected  by 
this  regulation  are  so  varied  in  terms  of 
installed  technology,  size,  resources, 
and  relative  risk,  that  it  would  be 
impossible  to  dictate  a  specific  solution 
or  set  of  solutions  that  would  be  useable 
by  all  covered  entities.  Many 
commenters  also  supported  the  concept 
of  technological  neutrality,  which 
would  afford  them  the  flexibility  to 
select  appropriate  technology  solutions 
and  to  adopt  new  technology  over  time. 

1.  Security  Rule  and  Privacy  Rule 
Distinctions 

As  many  commenters  recognized, 
security  and  privacy  are  inextricably 
linked.  The  protection  of  the  privacy  of 
information  depends  in  large  part  on  the 
existence  of  security  measures  to  protect 
that  information.  It  is  important  that  we 
note  several  distinct  differences 
between  the'Privacy  Rule  and  the 
Security  Rule. 

The  security  standards  below  define 
administrative,  physical,  and  technical 
safeguards  to  protect  the  confidentiality, 
integrity,  and  availability  of  electronic 
protected  health  information.  The 
standards  require  covered  entities  to 
implement  basic  safeguards  to  protect 
electronic  protected  health  information 
from  unauthorized  access,' alteration, 
deletion,  and  transmission.  The  Privacy 
Rule,  by  contrast,  sets  standards  for  how 
protected  health  information  should  be 
controlled  by  setting  forth  what  uses 
and  disclosiuBs  are  authorized  or 
required  and  what  rights  patients  have 
with  respect  to  their  health  information. 

As  is  discussed  more  fully  below,  this 
rule  narrows  the  scope  of  the 
information  to  which  the  safeguards 
must  be  appUedfrom  that  proposed  in 
the  proposed  rule,  electronic  health 
information  pertaining  to  individuals,  to 
protected  health  information  in 
electronic  form.  Thus,  the  scope  of 
information  covered  in  this  rule  is 
consistent  with  the  Privacy  Rule,  which 
addresses  privacy  protections  for 
"protected  health  information." 
However,  the  scope  of  the  Security  Rule 
is  more  limited  than  that  of  the  Privacy 
Rule.  The  Privacy  Rule  applies  to 
protected  health  information  in  any 
form,  whereas  this  rule  applies  only  to 
protected  health  information  in 
electronic  form.  It  is  true  that,  under 
section  1173(d)  of  the  Act.  the  Secretary 
has  authority  to  cover  "health 
information,"  which,  by  statute, 
includes  information  in  other  than 
electronic  form.  However,  because  the 
proposed  rule  proposed  to  cover  only 
health  information  in  electronic  form, 
we  do  not  include  seciu'ity  standards  for 
health  information  in  non-electronic 
form  in  this  final  rule. 
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We  received  a  number  of  comments 
that  pertained  to  privacy  issues.  These 
issues  were  considered  in  the 
development  of  the  Privacy  Rule  and 
many  of  these  comments  were 
addressed  in  the  preamble  of  the 
Privacy  Rule.  Therefore,  we  are  referring 
the  reader  to  that  document  for  a 
discussion  of  those  issues. 

2.  Level  of  Detail 

We  solicited  comments  as  to  the  level 
of  detail  expressed  in  the  required 
implementation  features;  that  is.  we 
specifically  wanted  to  know  whether 
commenters  believe  the  level  of  detail  of 
any  proposed  requirement  went  beyond 
what  is  necessary  or  appropriate.  We 
received  numerous  comments 
expressing  the  view  that  the  security 
standards  should  not  be  overly 
prescriptive  because  the  speed  with 
which  technology  is  evolving  could 
make  specific  requirements  obsolete  and 
might  in  fact  deter  technological 
progress.  We  have  accordingly  written 
the  final  rule  to  frame  the  standards  in 
terms  that  are  as  generic  as  possible  and 
which,  generally  speaking,  may  be  met 
through  various  approaches  or 
technologies. 
3.  Implementation  Specifications 

In  addition  to  adopting  standards,  this 
rule  adopts  implementation 
specifications  that  provide  instructions 
for  implementing  those  standards. 

However,  in  some  cases,  the  standard 
itself  includes  all  the  necessary 
instructions  for  implementation.  In 
these  instances,  there  may  be  no 
corresponding  implementation 
specification  for  the  standard 
specifically  set  forth  in  the  regulations 
text.  In  those  instances,  the  standards 
themselves  also  serve  as  the 
implementation  specification.  In  other 
words,  in  those  instances,  we  are 
adopting  one  set  of  instructions  as  both 
the  standard  and  the  implementation 
specification.  The  implementation 
specification  would,  accordingly,  in 
those  instances  be  required. 

In  this  final  rule,  we  adopt  both 
"required"  and  "addressable" 
implementation  specifications.  We 
introduce  the  concept  of  "addressable 
implementation  specifications"  to 
provide  covered  entities  additional 
flexibility  with  respect  to  compliance 
with  the  security  standards. 

In  meeting  standards  that  contain 
addressable  implementation 
specifications,  a  covered  entity  will 
ultimately  do  one  di  the  following:  (a) 
Implement  one  or  more  of  the 
addressable  implementation 
specifications,  (b)  implement  one  or 
more  alternative  seciuity  measures;  (c) 


implement  a  combination  of  both;  or  (d) 
not  implement  either  an  addressable 
implementation  specification  or  an 
alternative  security  measure.  In  all 
cases,  the  covered  entity  must  meet  the 
standards,  as  explained  below. 

The  entity  must  decide  whether  a 
given  addressable  implementation 
specification  is  a  reasonable  and    • 
appropriate  security  measure  to  apply 
within  its  particular  security  ft-amework 
This  decision  will  depend  on  a  variety 
of  factors,  such  as,  among  others,  the 
entity's  risk  analysis,  risk  mitigation 
strategy,  what  security  measures  are 
already  in  place,  and  the  cost  of 
implementation.  Based  upon  this 
decision  the  following  applies: 

(a)  If  a  given  addressable 
implementation  specification  is 
determined  to  be  reasonable  and 
appropriate,  the  covered  entity  must 
implement  it. 

(b)  If  a  given  addressable 
implementation  specification  is 
determined  to  be  an  inappropriate  and/ 
or  unreasonable  security  measure  for  the 
covered  entity,  but  the  standard  cannot 
be  met  without  implementation  of  an 
additional  security  safeguard,  the 
covered  entity  may  implement  an 
alternate  measure  that  accomplishes  the 
same  end  as  the  addressable 
implementation  specification.  An  entity 
that  meets  a  given  standard  through 
alternative  measures  must  document  the 
decision  not  to  implement  the 
addressable  implementation 
specification,  the  rationale  behind  that 
decision,  and  the  alternative  safeguard 
implemented  to  meet  the  standard.  For 
example,  the  addressable 

•    implementation  specification  for  the 
integrity  standard  calls  for  electronic 
mechanisms  to  corroborate  that  data 
have  not  been  altered  or  destroyed  in  an 
unauthorized  manner  (see  45  CFR 
164.312(c)(2)).  In  a  small  provider's 
office  environment,  it  might  well  be 
unreasonable  and  inappropriate  to  make 
electronic  copies  of  the  data  in  question. 
Rather,  it  might  well  be  more  practical 
and  afford  a  sufficient  safeguard  to  make 
paper  copies  of  the  data. 

(c)  A  covered  entity  may  also  decide 
that  a  given  implementation 
specification  is  simply  not  applicable 
(that  is.  neither  reasonable  nor 
appropriate)  to  its  situation  and  that  the 
standard  can  be  met  without 
implementation  of  an  alternative 
measure  in  place  of  the  addressable 
implementation  specification.  In  this 
scenario,  the  covered  entity  must 
document  the  decision  not  to 
implement  the  addressable 
specification,  the  rationale  behind  that 
decision,  and  how  the  standard  is  being 
met.  For  example,  under  the 


information  access  management 
standard,  an  access  establishment  and 
modification  implementation 
specification  reads:  "implement  policies 
and  procedures  that,  based  upon  the 
entity's  access  authorization  policies, 
establish,  doctunent,  review,  and 
modify  a  user's  right  of  access  to  a 
workstation,  transaction,  program,  or 
process"  (45  CFR  164.308(a)(4)(ii)(c)).  It 
is  possible  that  a  small  practice,  with 
one  or  ihore  individuals  equally 
responsible  for  establishing  and 
maintaining  all  automated  patient 
records,  will  not  need  to  establish 
policies  and  procedures  for  granting 
access  to  that  electronic  protected 
health  information  because  the  access 
rights  are  equal  for  all  of  the 
individuals. 

a.  Comment:  A  large  number  of 
commenters  indicated  that  mandating 
69  implementation  features  would 
result  in  a  regulation  that  is  too 
burdensome,  intrusive,  and  difficult  to 
implement.  These  commenters 
requested  that  the  implementation 
features  be  made  optional  to  meet  the 
requirements.  A  number  of  other 
commenters  requested  that  all 
implementation  features  be  removed 
from  the  regulation. 

Response:  Deleting  the 
implementation  specifications  would 
result  in  the  standards  being  too  general 
to  understand,  apply  effectively,  and 
enforce  consistently.  Moreover,  a 
number  of  implementation 
specifications  are  so  basic  that  no 
covered  entity  could  effectively  protect 
electronic  protected  health  information 
without  implementing  them.  We 
selected  13  of  these  mandatory 
implementation  specifications  based  on 
(1)  the  expertise  of  Federal  security 
experts  and  generally  accepted  industry 
practices  and.  (2)  the  recommendation 
for  immediate  implementation  of  certain 
technical  and  organizational  practices 
and  procedures  described  in  Chapter  6 
of  For  The  Record:  Protecting  Electronic 
Health  Information,  a  1997  report  by  the 
National  Research  Council  (NRC).  These 
mandatory  implementation 
specifications  are  referred  to  as  required 
implementation  specifications  and  are 
reflected  in  the  NRC  report's 
recommendations.  Risk  Analysis  and 
Risk  management  are  found  in  the  NRC 
recommendation  title  System 
Assessment;  Sanction  Policy  is  required 
in  the  Sanctions  recommendation; 
biformation  system  Activity  Review  is 
discussed  in  Audit  Trails;  Response  and 
Reporting  circumstances. 

hi  addition,  a  number  of  voluntary 
national  and  regional  organizations  have 
been  formed  to  address  HIPAA 
implementation  issues  and  to  facilitate 
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communication  among  trading  partners. 
These  include  the  Strategic  National 
Implementation  Process  (SNIP) 
developed  under  the  auspices  of  the 
Workgroup  for  Electronic  Data 
Interchange  (WEDI),  an  organization 
named  in  the  HIPAA  statute  to  consult 
with  the  Secretary  of  HHS  on  HIPAA 
issues.  Some  of  these  organizations  have 
developed  white  papers,  tools,  and 
recommended  best  practices  addressing 
a  number  of  HIPAA  issues,  including 
security.  Covered  entities  may  wish  to 
examine  these  products  to  determine  if 
they  are  relevant  and  useful  in  their 
own  implementation  efforts.  A  partial 
list  of  these  organizations  can  be  found 
at  http://www.wedi/snip./org.  We 
believe  that  these  and  other  future 
industry-developed  guidelines  and/or 
models  may  provide  valuable  assistance 
to  covered  entities  implementing  these 
standards  but  must  caution  that  HHS 
does  not  rate  or  endorse  any  such 
guidelines  and/or  models  and  the  value 
of  its  content  must  be  determine  by  the 
user. 

b.  Comment:  Many  commenters  asked 
us  to  develop  guidelines  and  models  to 
aid  in  complying  with  the  Security 
Rule.  Several  commenters  either  ofliered 
to  participate  in  the  development  of 
guidelines  and  models  or  suggested 
entities  that  should  be  invited  to 
participate. 

Response:  We  agree  that  creation  of 
compliance  tools  and  guidelines  for 
different  business  environments  could 
assist  covered  entities  to  implement  the 
HIPAA  Security  Rule.  We  plan  to  issue 
guidance  documents  after  the 
publication  of  this  final  rule.  However, 
it  is  Critical  for  each  covered  entity  to 
establish  policies  and  procedures  that 
address  its  own  unique  risks  and 
circumstances. 

In  addition,  a  number  of  voluntary 
national  and  regional  organizations  have 
been  formed  to  address  HIPAA 
implementation  issues  and  to  facilitate 
communication  among  trading  partners. 
These  include  the  Strategic  National 
Implementation  Process  (SNIP) 
developed  under  the  auspices  of  the 
Workgroup  for  Electronic  Data 
Interchange  (WEDI),  an  organization 
named  in  the  HIPAA  statute  to  consult 
with  the  Secretary  of  HHS  on  HIPAA 
issues.  Some  of  these  organizations  have 
developed  white  papers,  tools,  and 
recommended  best  practices  addressing 
a  number  of  HIPAA  issues,  including 
security. 

Covered  entities  may  wish  to  examine 
these  products  to  determine  if  they  are 
relevant  and  useful  in  their  own 
implementation  efforts.  A  partial  list  of 
these  organizations  can  be  found  at 
http://www.snip.wedi.org.  We  believe 


that  these  and  other  future  industry- 
developed  guidelines  and/or  models 
may  provide  valuable  assistance  to 
covered  entities  implementing  these 
standards  but  must  caution  that  HHS 
does  not  rate  or  endorse  any  such 
guidelines  and/or  models  and  the  value 
of  its  content  must  be  determined  by  the 
user. 

4.  Examples 

Comment:  We  received  a  number  of 
comments  that  demonstrated  confusion 
regarding  the  purpose  of  the  examples 
of  security  solutions  that  were  included 
throughout  the  proposed  rule. 
Commenters  stated  that  they  could  not, 
or  did  not  wish  to,  adopt  various 
security  measures  suggested  in 
examples.  Other  commenters  asked  that 
we  include  additional  options  within 
the  examples.  Some  commenters 
referred  specifically  to  the  example 
provided  in  the  proposed  rule 
demonstrating  how  a  small  or  rural 
provider  might  comply  with  the 
standards.  One  commenter  asked  for 
clarilication  that  the  examples  are  not 
mandatory  measures  that  are  required  to 
demonstrate  compliance,  but  are  merely 
meant  as  a  guide  when  implementing 
the  security  standards.  Another 
commenter  expressed  support  for  the 
use  of  examples  to  clarify  the  intent  of 
text  descriptions. 

Response:  We  wish  to  clarify  that 
examples  are  used  only  as  illustrations 
of  possible  approaches,  and  are 
included  to  serve  as  a  springboard  for 
ideas.  The  steps  that  a  covered  entity 
will  actually  need  to  take  to  comply 
with  these  regulations  will  be 
dependent  upon  its  own  particular 
environment  and  circumstances  and 
risk  assessment.  The  examples  do  not 
describe  mandatory  measures,  nor  do 
they  represent  the  only,  or  even  the  best, 
way  of  achieving  compliance.  The  most 
appropriate  meams  of  compliance  for 
any  covered  entity  can  only  be 
determined  by  that  entity  assessing  its 
own  risks  and  deciding  upon  the 
measures  that  would  best  mitigate  those 
risks. 

B.  Applicability  (§  164.302) 

We  proposed  that  the  security 
standards  would  apply  to  health  plans, 
health  care  clearinghouses,  and  to 
health  care  providers  that  maintain  or 
transmit  health  information 
electronically.  The  proposed  security 
standards  would  apply  to  all  electronic 
health  information  maintained  or 
transmitted,  regardless  of  format 
(standard  transaction  or  a  proprietary 
format).  No  distinction  would  be  made 
between  internal  corporate  entity 
communication  or  communication 


external  to  the  corporate  entity. 
Electronic  transmissions  would  include 
transactions  using  all  media,  even  when 
the  information  is  physically  moved 
from  one  location  to  another  using 
magnetic  tape,  disk,  or  other  machine 
readable  media.  Transmissions  over  the 
Internet  (wide-open),  extranet  (using 
Internet  technology  to  link  a  business 
with  information  only  accessible  to 
collaborating  parties),  leased  lines,  dial- 
up  lines,  and  private  networks  would  be 
included.  We  proposed  that  telephone 
voice  response  and  "faxback"  systems  (a 
request  for  information  made  via  voice 
using  a  fax  machine  and  requested 
information  returned  via  that  same 
machine  as  a  fax)  would  not  be  included 
but  we  solicited  comments  on  this 
proposed  exclusion. 

This  final  rule  simplifies  the 
applicability  statement  greatly.  Section 
164.302  provides  that  the  security 
standards  apply  to  covered  entities;  the 
scope  of  the  information  covered  is 
specified  in  §  164.306  (see  the 
discussion  imder  that  section  below 
regarding  the  changes  and  revisions  to 
the  scope  of  information  covered). 

1 .  Comment:  A  number  of 
commenters  requested  clarification  of 
who  must  comply  with  the  standards. 
The  preamble  and  proposed  §  142.102 
and  §  142.302  stated:  "Each  person 
described  in  section  1172(a)  of  the  Act 
who  maintains  or  transmits  health 
information  shall  maintain  reasonable 
and  appropriate  administrative, 
technical,  and  physical  safeguards." 
Commenters  suggested  that  this 
statement  is  in  conflict  with  the  law, 
which  defines  a  covered  entity  as  a 
health  plan,  a  clearinghouse,  or  a  health 
care  provider  that  conducts  certain 
transactions  electronically.  The 
commentors  apparently  did  not  realize 
that  section  1172(a)  of  the  Act  contains 
the  definition  of  covered  entities. 

Response:  Section  164.302  below 
makes  the  security  standards  applicable 
to  "covered  entities."  The  term 
"covered  entity"  is  defined  at  §  160.103 
as  one  of  the  followdng:  (1)  A  health 
plan;  (2)  a  health  care  clearinghouse;  (3) 
a  health  care  provider  who  transmits 
any  health  information  in  electronic 
form  in  connection  with  a  transaction 
covered  by  part  162  of  title  45  of  the 
Code  of  Federal  Regulations  (CFR).  The 
rationale  for  th^  use  and  the  meaning  of 
the  term  "covered  entity"  is  discussed 
in  the  preamble  to  the  Privacy  Rule  (65 
FR  82476  through  82477). 

As  that  discussion  makes  clear,  the 
standards  only  apply  to  health  care 
providers  who  engage  electronically  in 
the  transactions  for  which  standards 
have  been  adopted. 
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2.  Comment:  Several  commenters 
recommended  expansion  of 
applicability,  either  to  other  specific 
entities,  or  to  all  entities  involved  in 
health  care.  Others  wanted  to  know 
whether  the  standards  apply  to  entities 
such  as  employers,  public  health 
organizations,  medical  schools, 
universities,  research  organizations, 
plan  brokers,  or  non-EDI  providers.  One 
commenter  asked  whether  the  standards 
apply  to  State  data  organizations 
operating  in  capacities  other  than  as 
plans,  clearinghouses,  or  providers.  Still 
other  commenters  stated  that  it  was 
inappropriate  to  include  physicians  and 
other  health  care  professionals  in  the 
same  category  as  plans  and 
clearinghouses,  arguing  that  providers 
should  be  subject  to  different,  less 
burdensome  requirements  because  they 
already  protect  health  information. 

Response:  The  statute  does  not  cover 
all  health  care  entities  that  transmit  or 
maintain  individually  identifiable 
health  information.  Section  1 1 72(a)  of 
the  Act  provides  that  only  health  plans, 
health  care  clearinghouses,  and  certain 
health  care  providers  (as  discussed 
above)  are  covered.  With  respect  to  the 
comments  regarding  the  difference 
between  providers  and  plans/ 
cleetringhouses,  we  have  structured  the 
Seciuity  Rule  to  be  scalable  and  flexible 
enough  to  allow  different  entities  to 
implement  the  standards  in  a  manner 
that  is  appropriate  for  their 
circumstances.  Regarding  the  coverage 
of  entities  not  within  the  jurisdiction  of 
HIPAA,  see  the  Privacy  Rule  at  82567 
through  82571. 

3.  Comment:  One  commenter  asked 
whether  the  standards  would  apply  to 
research  organizations,  both  to  those 
affiliated  with  health  care  providers  and 
those  that  are  not. 

Response:  Only  health  plans,  health 
care  clearinghouses,  and  certain  health 
care  providers  are  required  to  comply 
with  the  security  standards.  Researchers 
who  are  members  of  a  covered  entity's 
work  force  may  be  covered  by  the 
security  standards  as  part  of  the  covered 
entity.  See  the  definition  of  "workforce" 
at  45  CFR  160.103.  Note,  however,  that 
a  covered  entity  could,  under  ' 

appropriate  circumstances,  exclude  a 
researcher  or  research  division  from  its 
health  care  component  or  components 
(see  §  164.105(a)).  Researchers  who  are 
not  part  of  the  covered  entity's 
workforce  and  are  not  themselves 
covered  entities  are  not  subject  to  the 
standards. 

4.  Comment:  Several  commenters 
stated  that  internal  networks  and 
external  networks  should  be  treated 
differently.  One  commenter  asked  for 
further  clarification  of  the  difference 


between  what  needs  to  be  secured 
external  to  a  corporation  versus  the 
seciuity  of  data  movement  within  an 
organization.  Another  stated  that 
complying  with  the  security  standards 
for  internal  communications  may  prove 
difficult  and  costly  to  monitor  and 
control,  bi  contrast,  one  commenter 
stated  that  the  existence  of  requirements 
should  not  depend  on  whether  use  of 
information  is  for  internal  or  external 
purposes. 

Another  commenter  argued  that  the 
regulation  goes  beyond  the  intent  of  the 
law,  and  while  communication  of 
electronic  information  between  entities 
should  be  covered,  the  law  was  never 
intended  to  mandate  changes  to  an 
entity's  internal  automated  systems. 
One  commenter  requested  that  raw  data 
that  are  only  for  the  internal  use  of  a 
facility  be  excluded,  provided  that 
reasonable  safeguards  are  in  place  to 
keep  the  raw  data  under  the  control  of 
the  facility. 

Response:  Section  1173(d)(2)  of  the 
Act  states:  Each  person  described  in 
section  1172(a)  who  maintains  or 
transmits  health  information  shall 
maintain  reasonable  and  appropriate 
administrative,  technical,  and  physical 
safeguards — (A)  to  ensure  the  integrity 
and  confidentiality  of  the  information; 
(B)  to  protect  against  any  reasonably 
anticipated — (i)  threats  or  hazards  to  the 
security  or  integrity  of  the  information; 
and  (ii)  unauthorized  uses  or 
disclosures  of  the  information;  and  (C) 
otherwise  to  ensure  compliance  with 
this  part  by  the  officers  and  employees 
of  such  person. 

This  language  draws  no  distinction 
between  internal  and  external  data 
movement.  Therefore,  this  final  rule 
covers  electronic  protected  health 
information  at  rest  (that  is,  in  storage)  as 
well  as  during  transmission. 
Appropriate  protections  must  be 
applied,  regardless  of  whether  the  data 
are  at  rest  or  being  transmitted. 
However,  because  each  entity's  secvuity 
needs  are  unique,  the  specific 
protections  determined  appropriate  to 
adequately  protect  information  will  vary 
and  will  be  determined  by  each  entity 
in  complying  with  the  standards  (see 
the  discussion  below). 

5.  Comment:  Several  commenters 
found  the  following  statement  in  the 
proposed  rule  (63  FR  43245)  at  section 
II.A.  confusing  and  asked  for 
clarification:  "With  the  exception  of  the 
security  standard,  transmission  within  a 
corporate  entity  would  not  be  required 
to  comply  with  the  standards." 

Response:  In  the  final  Transactions 
Rule,  we  revised  our  approach 
concerning  the  transaction  and  code  set 
exemptions,  replacing  this  concept  with 


other  tests  that  determine  whether  a 
particular  transaction  is  subject  to  those 
standards  [see  the  discussion  in  the 
Transactions  Rule  at  65  FR  50316 
through  50318).  We  also  note  that  the 
Privacy  Rule  regulates  a  covered  entity's 
use,  as  well  as  disclosiu^,  of  protected 
health  information. 

6.  Comment:  One  commenter  stated 
that  research  would  be  hampered  if 
proposed  §  142.306(a)  applied.  The 
commenter  believes  that  research  uses 
of  health  information  should  be 
excluded  or  the  standard  should  be 
revised  to  allow  appropriate  flexibility 
for  research  depending  on  the  risk  to 
patients  or  subjects  (for  example,  if  the 
information  is  anonymous,  there  is  no 
risk,  and  it  would  not  be  necessary  to 
meet  the  security  standards). 

Response:  If  electronic  protected 
health  information  is  de-identified  (as 
truly  anonymous  information  would 
be),  it  is  not  covered  by  this  rule 
because  it  is  no  longer  electronic 
protected  health  information  (see  45 
CFR  164.502(d)  and  164.514(a)). 
Electronic  protected  health  information 
received,  created,  or  maintained  by  a 
covered  entity,  or  that  is  transmitted  by 
covered  entities,  is  covered  by  the 
secvuity  standards  and  must  be 
protected.  To  the  extent  a  researcher  is 
a  covered  entity,  the  researcher  must 
comply  with  these  standards  with 
respect  to  electronic  protected  health 
information.  Otherwise,  the  conditions 
for  release  of  such  information  to 
researchers  is  govehied  by  the  Privacy 
Rule.  See,  for  example.  45  CFR 
164.512(i),  164.514(e)  and  164.502(d). 
These  standards  would  not  apply  to  the 
researchers  as  such  in  the  latter 
circumstances. 

7.  Comment:  One  commenter  asked  to 
what  extent  individual  patients  are 
subject  to  the  standards.  For  example, 
some  telemedicine  practices  support  the 
use  of  diagnostic  systems  in  the 
patient's  home,  which  can  be  used  to 
conduct  tests  and  send  results  to  a 
remote  physician.  In  other  cases, 
patients  may  be  responsible  for  the 
filing  of  insurance  claims  directly  and 
will  need  the  ability  to  verify  facts, 
confirm  receipt  of  claims,  and  so  on. 
The  commenter  asked  if  it  is  the  intent 
of  the  rule  to  include  electronic 
transmission  to  or  from  the  patient. 

Response:  Patients  are  not  covered 
entities  and,  thus,  are  not  subject  to 
these  standards.  With  respect  to 
transmissions  from  covered  entities, 
covered  entities  must  protect  electronic 
protected  health  information  when  they 
transmit  that  information.  See  also  the 
discussion  of  encryption  in  section  III.G. 
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C.  Transition  to  the  Final  Rule 

The  proposed  rule  included 
definitions  for  a  niunber  of  terms  that 
have  now  already  been  promulgated  as 
part  of  the  Transactions  Rule  or  the 
Privacy  Rule.  Comments  related  to  the 
definitions  of  "code  set,"  "health  care" 
clearinghouse."  "health  plan."  "health 
care  provider."  "small  health  plan," 
"standard"  and  "transaction."  are 
addressed  in  the  Transactions  Ride  at  65 
FR  50319  through  50320.  Comments 
concerning  the  definition  of 
"individually  identifiable  health 
information"  are  discussed  below,  but 
are  also  addressed  in  the  Privacy  Rule 
at  65  FR  82611  through  82613.  In 
addition,  a  few  terms  were  redefined  in 
the  final  Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information  (67  FR  53182),  issued  on 
August  14,  2002  (Privacy 
Modifications).  Certain  terms  that  were 
defined  in  the  proposed  rule  are  not 
used  in  the  final  rule  because  they  are 
no  longer  necessary.  Other  terms 
defined  in  the  proposed  rule  are  defined 
within  the  explanation  of  the  standards 
in  the  final  rule  and  are  discussed  in  the 
preamble  discussions  in  §  164.308 
through  §164.312. 

Definitions  of  terms  relevant  to  the 
seciuity  standards  now  appear  in  the 
regulations  text  provisions  as  indicated 
below: 

§160.1 03:  Definitions  of  the  following 
terms  relevant  to  this  rule  appear  in 
§  160.103:  "business  associate." 
"covered  entity."  "disclosure," 
"electronic  media,"  "electronic 
protected  health  information,"  "health 
care."  "health  care  clearinghouse." 
"health  care  provider."  "health 
information."  "health  plan," 
"individual,"  "individually  identifiable 
health  information,"  "implementation 
specification,"  "oi^ganized  health  care 
arrangement."  "protected  health 
information,"  "standard."  "use,"  and 
"workforce."  These  terms  were 
discussed  in  connection  with  the 
Transaction  and  Privacy  Rules  and  with 
the  exception  of  the  terms  "covered 
entity"  "disclosure"  "electronic 
protected  health  information."  "health 
information."  "individual,"  "organized 
health  care  arrangement,"  "protected 
health  information."  and  "use."  we  will 
not  discuss  them  in  this  dociunent.  We 
note  that  the  definition  of  those  terms 
are  not  changed  in  the  final  rule. 
§  162.103:  We  have  moved  the 
definition  of  "electronic  media"  at 
§  162.103  to  §  160.103  and  have 
modified  it  to  clarify  that  the  term 
includes  storage  of  information.  The 
term  "electronic  media"  is  used  in  the 
definition  of  "protected  health 


information."  Both  the  privacy  and 
security  standards  apply  to  information 
"at  rest"  as  well  as  to  information  being 
transmitted. 

We  note  that  we  have  deleted  the 
reference  to  §  162.103  in  paragraph 
(l)(ii)  of  the  definition  of  "protected 
health  information."  since  both 
definitions,  "electronic  media"  and 
"protected  health  information,"  have 
been  moved  to  this  section.  Also,  it  is 
uimecessary,  because  the  definitions  of 
§  160.103  apply  to  all  of  the  rule  in  parts 
160,  162.  and  164. 

We  have  also  clarified  that  the 
physical  movement  of  electronic  media 
from  place  to  place  is  not  limited  to 
magnetic  tape.  disk,  or  compact  disk. 
This  clarification  removes  a  restriction 
as  to  what  is  considered  to  be  physical 
electronic  media,  thereby  allowing  for 
futiu«  technological  innovation.  We 
further  clarified  that  transmission  of 
information  not  in  electronic  form 
before  the  transmission,  for  example, 
paper  or  voice,  is  not  covered  by  this 
definition. 

§  164.103:  The  following  term  "plan 
sponsor"  now  appears  in  fixe  new 
§  164.103,  which  consists  of  definitions 
of  terms  common  to  both  subpart  C  and 
subpart  E  (the  privacy  standards).  This 
definition  was  moved,  without 
substantive  change,  bom  §  164.501  and 
has  the  meaning  given  to  it  in  that 
section,  and  comments  relating  to  this 
definition  are  discussed  in  connection 
with  that  section  in  the  Privacy  Rule  at 
65  FR  82607,  82611  through  82613, 
82618  through  82622,  and  82629. 

§  164.304:  Defijiitions  specifically 
applicable  to  the  Security  Rule  appear 
in  §  164.304.  and  these  are  discussed 
below.  These  definitions  are  from,  or 
derived  from,  ciurently  accepted        ■> 
definitions  in  industry  publications, 
such  as,  the  International  Organization 
for  Standards  (ISO)  7498-2  and  the 
American  Society  for  Testing  and 
Materials  (ASTM)  El  762-95. 

The  following  terms  in  §  164.304  are 
taken  from  the  proposed  rule  text  or  the 
glossary  in  Addendum  2  of  the 
proposed  rule  (63  FR  43271),  were  not 
commented  on,  and/or  are  unchanged  or 
have  oidy  minor  technical  changes  for  • 
piuposes  of  clarification  and  are  not 
discussed  below:  "access." 
"authentication."  "availability," 
"confidentiality."  "encryption." 
"password."  and  "secim^." 

§164.314:  Four  terms  were  defined  in 
§  164.504ta)  of  the  Privacy  Rule 
("common  control."  "common 
ownership."  "health  care  component." 
and  "hybrid  entity").  Because  these 
terms  apply  to  both  security  and 
privacy,  their  definitions  have  been 
moved  to  §  164.103  without  change. 


Those  terms  are  discussed  in  th^ 
Privacy  Rule  at  65  FR  82502  through 
82503  and  at  67  FR  53203  through 
53207. 

1.  Covered  Entity  (§  160.103) 

Comment:  One  commenter  asked  if  . 
transcription  services  were  covered 
entities.  The  question  arose  because 
transcription  is  often  the  first  electronic 
or  printed  source  of  clinical 
information.  Concern  was  expressed 
about  the  application  of  physical 
safeguard  standards  to  the  transcribers 
working  for  transcription  companies  or 
health  care  providers,  either  as 
employees  or  as  independent 
contractors. 

Another  commenter  expressed 
concern  that  scalability  was  limited  to 
only  small  providers.  "The  commenter 
explained  that  Third  Party 
Administrators  (TPAs)  allow  claim 
processors  to  work  at  home.  Some  TPAs 
have  noted  that  it  would  be  impossible 
to  comply  with  the  security  standards 
for  home-based  claims  processors. 

Response:  A  covered  entity's 
responsibility  to  implement  seciuity 
standards  extends  to  the  members  of  its 
workforce,  whether  they  work  at  home 
or  on-site.  Because  a  covered  entity  is 
responsible  for  ensuring  the  security  of 
the  information  in  its  care,  the  covered 
entity  must  include  "at  home"  functions 
in  its  security  process.  While  an 
independent  transcription  company  or  a 
TPA  may  not  be  covered  entities,  they 
will  be  a  business  associate  of  the 
'  covered  entity  because  their  activities 
fall  under  paragraph  (l)(i)(a)  of  the 
definition  of  that  term.  For  business 
associate  provisions  see  proposed 
preamble  section  III.E.8.  and 
§  164.308(b)(1)  and  §  164.314(c)  of  this 
final  rule. 

2.  Health  Care  and  Medical  Care 
(§160.103) 

Comment:  One  commenter  asked 
whether  "medical  care."  which  is  - 
defined  in  the  proposed  rule,  and 
"health  care,"  which  is  not,  are 
synonymous. 

Response:  The  term  "medical  care."  ' 
as  used  in  the  proposed  rule  (63  FR 
43242),  was  intended  to  be  synonymous 
with  "health  care."  The  term 
ldquo;medical  care"  is  not  included  in 
this  final  rule.  It  is.  however,  included 
in  the  definition  of  "health  plan."  where 
its  meaning  is  not  synonymous  writh 
"health  care."  For  a  full  discussion  of 
this  issue  and  its  resolution,  see  the 
Privacy  Rule  (65  FR  82578). 
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3.  Healtk  Information  and  Individually 
Identifiable  Health  Information  160.103) 

We  note  that  the  definitions  of 
"health  information"  and  "individually 
identifiable  health  information"  remain 
unchanged  from  those  published  in  the 
Transactions  and  Privacy  Rules. 

a.  Comment:  A  number  of 
commenters  asked  that  the  definition  of 
"health  information"  be  expanded  to 
include  information  collected  by 
additional  entities.  Several  commenters 
wanted  the  definition  to  include  health 
information  collected,  maintained,  or 
transmitted  by  any  entity,  and  one 
commenter  suggested  the  inclusion  of 
aggregated  information  not  identifiable 
to  an  individual.  Several  commenters 
asked  that  eligibility  information  be 
excluded  from  the  definition  of 
information.  Several  commenters 
wanted  the  definition  broadened  to 
include  demographics. 

Response:  Our  definition  of  health 
information  is  taken  from  the  definition 
in  section  1171(4)  of  the  Act,  which 
provides  that  health  information  relates 
to  the  health  or  condition  of  an 
individual,  the  provision  of  health  care 
to  an  individual,  or  payment  for  the 
provision  of  health  care  to  an 
individual.  The  statutory  definition  also 
specifies  the  entities  by  which  health 
information  is  created  or  received.  We 
note  that,  because  "individually 
identifiable  health  information"  is  a 
subset  of  "health  information"  and  by 
statute  includes  demographic 
information,  "health  information" 
necessarily  includes  demographic 
information.  We  think  this  is  clear  as  a 
matter  of  statutory  construction  and 
does  not  require  further  regulatory 
change. 

b.  Comment:  Several  commenters 
asked  that  we  clarify  the  difference 
between  "health  information"  and 
"individually  identifiable"  and  "health 
information  pertaining  to  an  individual" 
as  used  in  the  August  12.  1998  proposed 
rule  (63  PR  43242).  Additionally, 
commenters  asked  that  we  be  more 
consistent  in  the  use  of  these  terms  and 
recommended  use  of  the  term 
"individually  identifiable  health 
information." 

Two  commenters  stated  that  it  is 
important  to  distinguish  between 
"health  information  pertaining  to  an 
individual"  and  "individually 
identifiable  health  information."  as  in 
reporting  statistics  at  various  levels 
there  will  always  be  a  need  to  bring 
forth  information  pertaining  to  an 
individual. 

One  commenter  recommended  that 
the  standards  apply  only  to  individually 
identifiable  health  information.  Another 


stated  that  in  §  142.306(b)  of  the 
proposed  rule,  "health  information 
pertaining  to  an  individual"  should  be 
changed  to  "individually  identifiable 
health  information,"  as  nonidentifiable 
information  can  be  used  for  utilization 
review  and  other  purposes.  As  vyritten, 
the  regulation  text  could  limit  the 
ability  to  use  data,  for  example,  from  a 
clearinghouse  for  compliance 
monitoring. 

Response:  In  general,  v/e  agree  with 
these  commenters.  and  note  that  these 
comments  are  largely  mooted  by  the 
decision,  reflected  in  §  164.306  belovv 
and  discussed  in  section  III.D.l.  of  this 
final  rule,  to  cover  only  electronic 
protected  health  information  in  this 
final  rule. 

c.  Comment:  Several  commenters 
stated  that  the  definition  of 
"individually  identifiable  health 
information"  is  not- in  the  regulations 
and  should  be  added. 

Response:  We  note  that  the  definition 
of  "individually  identifiable  health 
information"  appears  at  §  160.103, 
which  applied  to  this  final  rule. 

4.  Protected  Health  Information 
(§160.103) 

This  term  is  moved  from  §  164.501  to 
§  160.103  because  it  applies  to  both 
subparts  C  (security)  and  E  (privacy). 
See  67  FR  53192  through  531936 
regarding  the  definition  of  "protected 
health  information." 

Also,  the  term  "electronic  media"  is 
included  in  paragraphs  (l)(i)  and  (ii)  of 
the  definition  of  "protected  health 
information,"  as  specified  in  this 
section. 

In  addition,  we  added  the  definitions 
of  "covered  functions,"  "plan  sponsor," 
and  "Required  by  law"  to  §  164.103. 


5.  Breach  (§  164.304) 

Comment:  One  commenter  asked  that 
"breach"  be  defined. 

flespo/jse;  The  term  "breach"  has 
been  deleted  and  therefore  not  defined. 
Instead,  we  define  the  term  "security 
incident,"  which  better  describes  the 
types  of  situations  we  were  referring  to 
as  breaches. 


6.  Facility  (§  164.304) 

This  new  term  has  been  added  as  a 
result  of  changing  the  name  of  the 
"physical  access  control"  standard  to 
"facility  access  control."  This  change 
was  made  based  on  comments 
indicating  that  the  original  term  was  not 
descriptive.  We  have  defined  the  term 
"facility"  as  the  physical  premises  and 
interior  and  exterior  of  a  building. 


7.  Security  Incident  (§  164.304) 

Comment:  We  received  comments 
asking  that  this  term  be  defined. 

Response:  This  final  rule  defines 
"Security  incident"  in  §  164.304  as  "the 
attempted  or  successful  unauthorized 
access,  use,  disclosure,  modification,  or 
destruction  of  information  or 
interference  with  system  operations  in 
an  information  system." 

6.  System  (§  164.304) 

Comment:  One  commenter  asked  that 
"system"  be  defined. 

Response:  This  final  rule  defines 
"system,"  in  the  context  of  an 
information  system,  in  §  164.304  as  "an 
interconnected  set  of  information 
resources  under  the  same  direct 
management  control  that  shares 
common  functionality.  A  system 
normally  includes  hardware,  software, 
information,  data,  applications, 
communications,  and  people." 

9.  Workstation  (§  164.304) 

Comment:  One  commenter  expressed 
concern  that  the  use  of  the  term 
"workstation"  inaplied  limited 
applicability  to  fixed  devices  (such  as 
terminals),  excluding  laptops  and  other 
portable  devices. 

Response:  We  have  added  a  definition 
of  the  term  "workstation"  to  clarify  that 
portable  devices  are  also  included.  This 
final  rule  defines  workstation  as  "an 
electronic  computing  device,  for 
example,  a  laptop  or  desktop  computer, 
or  any  other  device  that  performs 
similar  functions,  and  electronic  media 
stored  in  its  immediate  environment." 

10.  Definitions  Not  Adopted 

Several  definitions  in  the  proposed 
regulations  text  and  glossary  are  not 
adopted  as  definitions  in  the  final  rule: 
"participant,"  "contingency  plan," 
"risk,"  "role-based  access  control,"  and 
"user-based  access  control."  The  terms 
"participant,"  "role-based  access 
control,"  and  "user-based  access 
control"  are  not  used  in  this  final  rule 
and  thus  are  not  defined.  "Risk"  is  not 
defined  as  its  meaning  is  generally 
understood.  While  we  do  not  define  the 
term,  we  address  "contingency  plan"  as 
a  standard  in  §  164.308(a)(7)  below. 

a.  Comment:  We  received  comments 
requesting  that  we  define  the  following 
terms:  "token"  and  "documentation." 

Response:  These  terms  were  defined 
in  Addendum  2  of  the  proposed  rule.  In 
this  final  rule,  we  do  not  adopt  a 
definition  for  "token"  because  it  is  not 
used  in  the  final  rule.  "Documentation" 
is  discussed  in  §  164.316  below. 

b.  Comment:  We  received  several 
comments  that  "small"  and  "rural" 
should  be  defined  as  those  terms  apply 


Federal  Register / Vol.  68,  No.  34 /Thursday,  February  20,  2003 /Rules  and  Regulations  8341 


to  providers.  We  received  an  equal 
number  of  comments  stating  that  there 
is  no  need  to  define  these  terms.  One 
commenter  stated  that  definitions  for 
these  terms  would  be  necessary  only  if 
special  exemptions  existed  for  small 
and  rural  providers.  Several 
commenters  suggested  initiation  of  a 
study  to  determine  limitations  and 
potential  barriers  small  and  rural 
providers  vyill  have  in  implementing 
these  regiUations. 

Response:  The  statute  requires  that  we 
address  the  needs  of  small  and  rural 
providers.  We  believe  that  we  have  done 
this  through  the  provisions,  which 
require  the  risk  assessment  and  the 
response  to  be  assessment  based  on  the 
needs  and  capabilities  of  the  entity.  This 
scalability  concept  takes  the  needs  of 
those  providers  into  account  emd 
eliminates  any  need  to  define  those 
terms. 

c.  Comment:  In  the  proposed  rule,  we 
proposed  the  following  definition  for 
the  term  "Access  control":  "A  method 
of  restricting  access  to  resources, 
allowing  only  privileged  entities  access. 
Types  of  access  control  include,  among 
others,  mandatory  access  control, 
discretionary  access  contiol,  time-of- 
day,  classification,  and  subject-object 
separation."  One  commenter  believed 
the  proposed  definition  is  too  restrictive 
and  requested  revision  of  the  definition 
to  read:  "Access  confrol  refers  to  a 
method  of  resfricting  access  to 
resources,  allowing  access  to  only  those 
entities  which  have  been  specifically 
granted  the  desired  access  rights." 
Another  commenter  wanted  the 
definition  expanded  to  include 
partitioned  rule-based  access  control 
(PRBAC). 

Response:  We  agree  with  the 
conunenter  who  suggested  that  the 
definition  as  proposed  seemed  too 
restrictive.  In  this  case,  as  in  many 
others,  a  number  of  commenters 
believed  the  examples  given  in  the 
proposed  rule  provided  the  only 
acceptable  compliance  actions.  As 
previously  noted,  in  order  to  clarify  that 
the  'e^tamples  listed  were  not  to  be 
considered  all-inclusive,  we  have 
generalized  the  proposed  requirements 
in  this  final  rule.  In  this  case,  we  have 
also  generalized  the  requirements  and 
placed  the  substantive  provisions 
governing  access  control  at 
§  164.308(a)(4),  §  164.310(a)(1),  and 
§  164.312(a)(1).  With  respect  to  PRBAC, 
the  access  control  standard  does  not 
exclude  this  control,  and  entities  should 
adopt  it  if  appropriate  to  their 
circiunstances. 


D.  General  Rules  (§  164.306) 

In  the  proposed  rule,  we  proposed  to 
cover  all  health  information  maintained 
or  transmitted  in  electronic  form  by  a 
covered  entity.  We  proposed  to  adopt, 
in  §  142.308,  a  nation-wide  security 
standard  that  would  require  covered 
entities  to  implement  security  measures 
that  would  be  technology-neutral  and   ^ 
scalable,  and  yet  integrate  all  the 
components  of  security  (administrative 
procedures,  physical  safeguards, 
technical  seciu-ity  services,  and 
technical  security  mechanisms)  that 
must  be  in  place  to  preserve  health 
information  confidentiality,  integrity, 
and  availability  (three  basic  elements  of 
security).  Since  no  comprehensive, 
scalable,  and  technology-neutral  set  of 
standards  currently  exists,  we  proposed 
to  designate  a  new  standard,  which 
would  define  the  security  requirements 
to  be  fulfilled. 

The  proposed  rule  proposed  to  define 
the  security  standard  as  a  set  of  scalable, 
technology-neutral  requirements  with 
implementation  features  that  providers, 
plans,  and  clearinghouses  would  have 
to  include  in  their  operations  to  ensure 
that  health  information  pertaining  to  an 
individual  that  is  electronically 
maintained  or  electronically  transmitted 
remains  safeguarded.  The  proposed  rule 
would  have  required  that  each  affected 
entity  assess  its  own  security  needs  and 
risks  and  devise,  implement,  and 
maintain  appropriate  security  to  address 
its  own  unique  security  needs.  How 
individual  security  requirements  would 
be  satisfied  and  which  technology  to  use 
would  be  business  decisions  that  each 
entity  would  have  to  make. 

In  the  final  rule  we  adopt  this  basic 
framework.  In  §  164.306,  we  set  forth 
general  rules  pertaining  to  the  security 
standards.  In  paragraph  (a),  we  describe 
the  general  requirements.  Paragraph  (a) 
generally  reflects  section  1173(d)(2)  of 
the  Act,  but  makes  explicit  the 
connection  between  the  security 
standards  and  the  privacy  standards  (see 
§  164.306(a)(3)).  In  §  164.306(a)(1),  we 
provide  that  the  security  standards 
apply  to  all  electronic  protected  health 
information  the  covered  entity  creates, 
receives,  maintains,  or  transmits.  In 
peiragraph  (b)(1),  we  provide  expliciUy  . 
for  the  scalability  of  this  rule  by 
discussing  the  flexibility  of  the 
standards,  and  paragraph  (b)(2)  of 
§  164.306  discusses  various  factors 
covered  entities  must  consider  in 
complying  with  the  standards. 

The  provisions  of  §  164.306(c)  provide 
the  framework  for  the  security  ^ 

standards,  and  establish  the  requirement 
that  covered  entities  must  comply  with 
the  standards.  The  administrative, 


physical,  and  technical  safeguards  a 
covered  entity  employs  must  be 
reasonable  and  appropriate  to 
accomplish  the  tasks  outlined  in 
paragraphs  (1)  through  (4)  of 
§  164.306(a).  Thus,  an  entity's  risk 
analysis  and  risk  management  measures 
required  by  §  164.308(a)(1)  must  be 
designed  to  lead  to  the  implementation 
of  seciuity  measiues  that  will  comply 
with  §  164.306(a). 

It  should  be  noted  that  the  . 

implementation  of  reasonable  and 
appropriate  seciuity  measures  also 
supports  compliance  with  the  privacy 
standards,  just  as  the  lack  of  adequate 
seciuity  can  increase  the  risk  of 
violation  of  the  privacy  standards.  If,  for 
example,  a  particular  safeguard  is 
inadequate  because  it  routinely  permits 
reasonably  anticipated  uses  or 
disclosures  of  electronic  protected 
health  information  that  are  not 
permitted  by  the  Privacy  Rule,  and  that 
could  have  been  prevented  by 
implementation  of  one  or  more  security 
measures  appropriate  to  the  scale  of  the 
covered  entity,  the  covered  entity  would 
not  only  be  violating  the  Privacy  Rule, 
but  would  also  not  be  in  compliance 
with  §  164.306(a)(3)  of  this  rule. 

Paragraph  (d)  of  §  164.306  establishes 
two  types  of  implementation 
specifications,  required  and 
addressable.  It  provides  that  required 
implementation  specifications  must  be 
met.  However,  with  respect  to 
implementation  specifications  that  are 
addressable,  §  164.306(d)(3)  specifies 
that  covered  entities  must  assess 
whether  an  implementation 
specification  is  a  reasonable  and 
appropriate  safeguard  in  its 
environment,  which  may  include 
consideration  of  factors  such  as  the  size 
and  capability  of  the  organization  as 
well  as  the  risk.  If  the  organization 
determines  it  is  a  reasonable  and 
appropriate  safeguard,  it  must 
implement  the  specification.  If  an 
addressable  implementation 
specification  is  determined  not  to  be  a 
reasonable  and  appropriate  answer  to  a 
covered  entity's  security  needs,  the 
covered  entity  must  do  one  of  two 
things:  implement  another  equivalent 
measure  if  reasonable  and  appropriate: 
or  if  the  standard  can  otherwise  be  met, 
the  covered  entity  may  choose  to  not 
implement  the  implementation 
specification  or  any  equivalent 
alternative  measure  at  all.  The  covered 
entity  must  document  the  rationale 
behind  not  implementing  the 
implementation  specification.  See  the 
detailed  discussion  in  section  II.A.3. 

Paragraph  (e)  of  §  164.306  addresses 
the  requirement  for  covered  entities  to 
maintain  the  security  measures 
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implemented  by  reviewing  and 
modifying  the  measures  as  needed  to 
continue  the  provision  of  reasonable 
and  appropriate  protections,  for 
example,  as  technology  moves  forward, 
and  as  new  threats  or  vulnerabilities  are 
discovered. 

1.  Scope  of  Health  Information  Covered 
by  the  Rule  (§  164.306(a)) 

We  proposed  to  cover  health 
information  maintained  or  transmitted 
by  a  covered  entity  in  electronic  form. 
We  have  modified,  by  narrowing,  the 
scope  of  health  information  to  be 
safeguarded  under  this  rule  from  that 
which  was  proposed.  The  statute  « 
requires  the  privacy  standards  to  cover 
individually  identifiable  health 
information.  The  Privacy  Rule  covers  all 
individually  identifiable  information 
except  for:  (1)  Education  records 
covered  by  the  Family  and  Educational 
Rights  and  Privacy  Act  (FERPA);  (2) 
records  described  in  20  U.S.C. 
1232g{a)(4)(B)(iv);  and  (3)  employment 
records,  (see  the  Privacy  Rule  at  65  FR 
82496.  See  also  67  FR  53191  through 
53193).  The  scope  of  information 
covered  in  the  Privacy  Rule  is  referred 
to  as  "protected  health  information." 
Based  upon  the  comments  we  received, 
we  align  the  requirements  of  the 
Security  and  Privacy  Rules  with  regard 
to  the  scope  of  information  covered,  in 
order  to  eliminate  confusion  and  ease 
implementation.  Thus,  this  final  rule 
requires  protection  of  the  same  scope  of 
information  as  that  covered  by  the 
Privacy  Rule,  except  that  it  only  covers 
that  iniormation  if  it  is  in  electronic 
form. 

We  note  that  standards  for  the 
security  of  all  health  information  or 
protected  health  information  in 
nonelectronic  form  may  be  proposed  at 
a  later  date. 

a.  Comment:  One  commenter  stated 
that  the  rule  should  apply  to  aggregate 
information  that  is  not  identifiable  to  an 
individual.  In  contrast,  another 
commenter  asked  that  health 
information  used  for  statistical  analysis 
be  exempted  if  the  covered  entity  may 
reasonably  expect  that  the  removed 
information  cannot  be  used  to  re- 
identify  an  individual. 

Response:  As  a  general  proposition, 
any  electronic  protected  health 
information  received,  created, 
maintained,  or  transmitted  by  a  covered 
entity  is  covered  by  this  final  rule.  We 
agree  with  the  second  commenter  that 
certain  information,  from  which 
identifiers  have  been  stripped,  does  not 
come  within  the  purview  of  this  final 
rule.  Information  that  is  de-identified,  as 
defined  in  the  Privacy  Rule  at 
§  164.502(d)  and  §  164.514(a),  is  not 


"individually  identifiable"  within  the 
meaning  of  these  rules  and,  thus,  does 
not  come  within  the  definition  of 
"protected  health  information."  It 
accordingly  is  not  covered  by  this  final 
rule.  For  a  full  discussion  of  the  issues 
of  de-identification  and  re-identification 
of  individually  identifiable  health 
information  see  65  FR  82499  and  82708 
through  82712  and  67  FR  53232  through 
53234. 

b.  Comment:  Several  commenters 
asked  whether  systems  that  determine 
eligibility  of  clients  for  insurance 
coverage  under  broad  categories  such  as 
medical  coverage  groups  are  considered 
health  information.  One  commenter 
asked  that  we  specifically  exclude 
eligibility  information  from  the 
standards. 

Response:  We  caimot  accept  the  latter 
suggestion.  Eligibility  information  will 
typically  be  individually  identifiable, 
and  much  eligibility  information  will 
also  contain  health  information.  If  the 
information  is  "individually 
identifiable"  and  is  "health 
information,"  (with  three  very  specific 
exceptions  noted  in  the  general 
discussion  above)  and  it  is  in  electronic 
form,  it  is  covered  by  the  security 
standards  if  maintained  or  transmitted 
by  a  covered  entity. 

c.  Comment:  Several  conunenters 
requested  clarification  as  to  whether  the 
standards  apply  to  identifiable  health 
information  in  paper  form.  Some 
commenters  believed  the  rule  should  be 
applicable  to  paper;  others  argued  that 
it  should  apply  to  all  confidential, 
identifiable  health  information. 

Response:  While  we  agree  that 
protected  health  information  in  paper  or 
other  form  also  should  have  appropriate 
security  protections,  the  proposed  rule 
proposing  the  security  standards 
proposed  to  apply  those  standards  to 
health  information  in  electronic  form 
only.  We  are,  accordingly,  not  extending 
the  scope  in  this  final  rule. 

We  may  establish  standards  to  secure 
protected  health  information  in  other 
media  in  a  future  rule,  in  accordance 
with  our  statutory  authority  to  do  so. 
See  discussion,  supra,  responding  to  a 
comment  on  the  definition  of  "health 
information"  and  "individually 
identifiable  health  information." 

d.  Comment:  The  proposed  rule 
would  have  excluded  "telephone  voice 
response"  and  "faxback"  systems  from 
the  seciuity  standards,  and  we 
specifically  solicited  comments  on  that 
issue.  A  niunber  of  commenters  agreed 
that  telephone  voice  response  and 
faxback  should  be  excluded  from  the 
regulation,  suggesting  that  the  privacy 
standards  rather  than  the  security 
standards  should  apply.  Others  wanted 


those  systems  included,  on  the  grounds 
that  inclusion  is  necessary  for 
consistency  and  in  keeping  with  the 
intent  of  the  Act.  Still  others  specifically 
wanted  personal  computer-fax 
transmissions  included.  One  commenter 
asked  for  clarification  of  when  we 
would  cover  faxes,  and  another 
commenter  asked  why  we  were 
excluding  them.  Several  commenters 
suggested  that  the  other  security 
requirements  provide  for  adequate 
security  of  these  systems. 

Response:  In  light  of  these  comments, 
we  have  decided  that  telephone  voice 
response  and  "faxback"  (that  is,  a 
request  for  information  from  a  computer 
made  via  voice  or  telephone  keypad 
input  with  the  requested  information 
retiuned  as  a  fax)  systems  fall  under  this 
rule  because  they  are  used  as  input  and 
output  devices  for  computers,  not 
because  they  have  computers  in  them. 
Excluding  these  features  would  provide 
a  huge  loophole  in  any  system 
concerned  with  security  of  the 
information  contained  and/or  processed 
therein.  It  should  be  noted  that 
employment  of  telephone  voice 
response  and/or  faxback  systems  will 
generally  require  security  protection  by 
only  one  of  the  parties  involved,  and  not 
the  other.  Information  being  transmitted 
via  a  telephone  (either  by  voice  or  a 
DTMP  tone  pad)  is  not  in  electronic 
form  (as  defined  in  the  first  paragraph 
of  the  definition  of  "electronic  media") 
before  transmission  and  therefore  is  not 
subject  to  the  Security  Rule.  Information 
being  retiuned  via  a  telephone  voice 
response  system  in  response  to  a 
telephone  request  is  data  that  is  already 
in  electronic  form  and  stored  in  a 
computer.  This  latter  transmission  does 
require  protection  under  the  Security 
Rule. 

Although  most  recently  made 
electronic  devices  contain 
microprocessors  (a  form  of  computer) 
controlled  by  firmware  (an 
unchangeable  form  of  computer 
program),  we  intend  the  term 
"computer"  to  include  only  software 
programmable  computers,  for  example, 
personal  computers,  minicomputers, 
and  mainframes.  Copy  machines,  fax 
machines,  and  telephones,  even  those 
that  contain  memory  and  can  produce 
multiple  copies  for  multiple  people  are 
not  intended  to  be  included  in  the  term 
"computer."  Therefore,  because  "paper- 
to-paper"  faxes,  person-to-person 
telephone  calls,  video  teleconferencing, 
or  messages  left  on  voice-mail  were  not 
in  electronic  form  before  the 
transmission,  those  activities  are  not 
covered  by  this  rule.  See  also  the 
definition  of  "electronic  media"  at 
§  160.103. 
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We  note' that  this  guidance  differs 
from  the  guidance  regarding  the 
applicability  of  the  Transactions  Rule  to 
faxback  and  voice  response  systems. 
HHS  has  stated  that  faxback  and  voice 
response  systems  are  not  required  to 
follow  the  standards  mandated  in  the 
Transactions  Rule.  This  new  guidance 
refers  only  to  this  rule. 

e.  Comment:  One  commenter  asked 
whether  there  is  a  need  to  implement 
special  security  practices  to  address  the 
shipping  and  receiving  of  health 
information  and  asked  that  we  more 
fully  explain  our  expectations  and 
solutions  in  the  final  rules. 

Response:  If  the  handling  of  electronic 
protected  health  information  involves 
shipping  and  receiving,  appropriate 
measures  must  be  taken  to  protect  the 
information.  However,  specific 
solutions  are  not  provided  within  this 
rule,  as  discussed  in  section  III.A.3  of 
this  final  rule.  The  device  and  media 
controls  standard  under  §  164.310(d)(1) 
addresses  this  situation. 

f.  Comment:  One  conunenter  wanted 
the  "HTML"  statement  reworded  to 
eliminate  a  specific  exemption  for 
HTML  from  die  regulation. 

Response:  The  Transactions  Rule  did 
not  adopt  the  proposed  exemption  for 
HTML.  The  use  of  HTML  or  any  other 
electronic  protocol  is  not  exempt  from 
the  security  standards.  Generally,  if 
protected  health  information  is 
contained  in  any  form  of  electronic 
transmission,  it  must  be  appropriately 
safeguarded. 

g.  Comment:  One  commenter  asked  to 
what  degree  "family  history"  is 
considered  health  information  under 
this  rule  and  what  protections  apply  to 
family  members  included  in  a  patient's 
family  history. 

Response:  Any  health-related  "family 
history"  contained  in  a  patient's  record 
that  identifies  a  patient,  including  a 
person  other  than  the  patient,  is 
individually  identifiable  health 
information  and.  to  the  extent  it  is  also 
electronic  protected  health  information, 
must  be  afforded  the  security 
protections. 

h.  Comment:  Two  commenters  asked 
that  the  rule  prohibit  re-identification  of 
de-identified  data.  In  contrast,  several 
commenters  asked  that  we  identify  a 
minimum  list  or  threshold  of  specific  re- 
identification  data  elements  (for 
example,  name.  city,  and  ZIP)  that 
would  fall  imder  this  final  rule  so  that, 
for  example,  the  rule  would  not  affect 
numerous  systems,  for  example, 
network  adequacy  and  population-based 
clinical  analysis  databases.  One 
commenter  asked  that  we  establish  a 
means  to  use  re-identified  information  if 
the  entity  already  has  access  to  the 


information  or  is  authorized  to  have 
access. 

Response:  The  issue  of  re- 
identification  is  addressed  in  the 
Privacy  Rule  at  §  164.502(d)  and 
§  164.514(c).  The  reader  is  referred  to 
those  sections  and  the  related 
discussion  in  the  preamble  to  the 
Privacy  Rule  (65  FR  82712)  and  the 
preamble  to  the  Privacy  Modifications 
(67  FR  53232  through  53234)  for  a  full 
discussion  of  the  issues  of  re-  , 

identification.  We  note  that  once 
information  in  the  possession  (or 
constructive  possession)  of  a  covered 
entity  is  re-identified  and  meets  the 
definition  of  electronic  protected  health 
information,  the  security  standards 
apply. 

2.  Technology-Neutral  Standards 

Comment:  Many  conunenters 
expressed  support  for  oiu'  efforts  to 
develop  standards  for  the  security  of 
health  information.  A  niunber  of 
comments  were  made  in  support  of  the 
technology-neutral  approach  of  the 
proposed  rule.  For  example,  one 
commenter  stated,  "By  avoiding 
prescription  of  the  specific  technologies 
health  care  entities  should  use  to  meet 
the  law's  requirements,  you  are  opening 
the  door  for  industry  to  apply 
innovation.  Technologies  that  don't 
ciurently  exist  or  are  impractical  today 
could,  in  the  near  futiu^,  enhance 
health  information  seciuity  while 
minimizing  the  overall  cost."  Several 
other  commenters  stated  that  the 
requirements  should  be  general  enough 
to  withstand  changes  to  technology 
without  becoming  obsolete.  One 
conunenter  anticipates  no  problems 
with  meeting  the  standards. 

In  contrast,  one  commenter  suggested 
that  whenever  possible,  specific 
technology  recommendations  should 
provide  sufficient  detail  to  promote 
systems  interoperability  and  decrease 
the  tendency  toward  adoption  of 
inultiple  divergent  standard;   Several 
commenters  stated  that  by  letting  each 
organization  determine  its  own  rules, 
the  rules  impose  procedural  burdens 
without  any  substantive  benefit  to 
security. 

Response:  The  overwhelming  majority 
of  comments  supported  our  position. 
We  do  not  believe  it  is  appropriate  to 
make  the  standards  technology-specific 
because  technology  is  simply  moving 
too  fast,  for  example,  the  increased  use 
and  sophistication  of  internet-enabled 
hand  held  devices.  We  believe  that  the 
implementation  of  these  rules  will 
promote  the  security  of  electronic 
protected  health  information  by  (1) 
providing  integrity  and  confidentiality; 
(2)  allowing  only  authorized  individuals 


access  to  that  information;  and  (3) 
ensuring  its  availability  to  those 
authorized  to  access  the  information. 
The  standards  do  not  allow 
organizations  to  make  their  own  rules, 
only  their  own  technology  choices. 

3.  Miscellaneous  Comments 

a.  Comment:  Some  commenters  stated 
that  the  requirements  and 
implementation  features  s^  out  in  the 
proposed  rule  were  not  specific  enough 
to  be  considered  standards,  and  that  the 
actual  standards  are  delegated  to  the 
discretion  of  the  covered  entities,  at  the 
expense  of  medical  record  privacy. 
Several  conunenters  stated  that  it  was 
inappropriate  to  balance  the  interests  of 
those  seeking  to  use  identifiable  medical 
information  without  patient  consent 
against  the  interest  of  patients.  Several 
other  commenters  believe  that  allowing 
covered  entities  to  make  their  own 
decisions  about  the  adequacy  and 
balance  of  security  measures 
undermined  patient  confidentiality 
interests,  and  stated  that  the  proposed 
rule  did  not  appear  to  adequately 
consider  patient  concerns  and 
viewpoints. 

Response:  Again,  the  overwhelming 
majority  of  commenters  supported  our 
approach.  This  final  rule  sets  forth 
requirements  with  which  covered 
entities  must  comply  and  labels  those 
requirements  as  standards  and 
implementation  specifications. 
Adequate  implementation  of  this  final 
rule  by  covered  entities  will  ensure  that 
the  electronic  protected  health 
information  in  a  covered  entity's  care 
will  be  as  protected  as  is  feasible  for  that 
entity. 

We  disagree  that  covered  entities  are 
given  complete  discretion  to  determine 
their  security  polices  under  this  rule, 
resulting  in  effect,  in  no  standards. 
While  cost  is  one  factor  a  covered 
identity  may  consider  in  determining 
whether  to  implement  a  particular 
implementation  specification,  there  is 
nonetheless  a  clear  requirement  that 
adequate  security  measures  be 
implemented,  see  45  CFR  164.306(b). 
Cost  is  not  meant  to  fi«e  covered  entities* 
bom  this  responsibility. 

b.  Comment:  Several  commenters 
requested  we  withdraw  the  regulations, 
citing  resource  shortages  due  to  Y2K 
preparation,  upcoming  privacy 
legislation,  and/or  the  "excessive  micro- 
management"  contained  in  the  rules. 
One  commenter  stated  that,  to  insurers, 
these  rules  were  onerous,  not  necessary, 
and  not  justified  as  cost-effective,  as 
they  already  have  effective  practices  for 
computer  security  and  are  subject  to 
rigorous  State  laws  for  the  safeguarding 
of  health  information.  Another 
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commenter  stated  that  these  rules  would 
adversely  affect  a  provider's  practice 
environment. 

Response:  The  HIPAA  statute  requires 
us  to  promulgate  a  rule  adopting 
security  standards  for  health 
information.  Resource  concerns  due  to 
Y2K  should  no  longer  be  an  issue. 
Covered  entities  will  have  2  years  (or.  in 
the  case  of  small  health  plans.  3  years) 
from  the  adoption  of  this  final  rule  in 
which  to  comply.  Concerns  relative  to 
effective  and  compliance  dates  and  the 
Privacy  Rule  are  discussed  under 
§  164.318,  Compliance  dates  for  initial 
implementation,  below  and  at  65  PR 
82751  through  82752. 

We  disagree  that  these  standards  will 
adversely  affect  a  provider's  practice 
environment.  The  scalability  of  the 
standards  allows  each  covered  entity  to 
implement  security  protections  that  are 
appropriate  to  its  specific  needs,  risks. 
and  environments.  These  protections 
are  necessary  to  maintain  the 
confidentiality,  integrity,  and 
availability  of  patient  data.  A  covered 
entity  that  lacks  adequate  protections 
risks  inadvertent  disclosure  of  patient 
data,  with  resulting  loss  of  public  trust, 
and  potential  legal  action.  For  example, 
a  covered  entity  with  poor  facility 
access  controls  and  procedures  would 
be  susceptible  to  hacking  of  its 
databases.  A  provider  with  appropriate 
security  protections  already  in  place 
would  only  need  to  ensure  that  the 
protections  are  documented  and  are 
reassessed  periodically  to  ensure  that 
they  continue  to  be  appropriate  and  are 
actually  being  implemented.  Our 
decision  to  classify  many 
implementation  specifications  as 
addressable,  rather  than  mandatory, 
provides  even  more  flexibility  to 
covered  entities  to  develop  cost- 
effective  solutions.  We  believe  that 
insurers  who  already  have  effective 
security  programs  in  place  will  have 
met  many  of  the  requirements  of  this 
regulation. 

c.  Comment:  One  commenter  believes 
the  rule  is  arbitrary  and  capricious  in  its 
requirements  without  any  justification 
that  they  will  significantly  improve  the 
security  of  medical  records  and  with  the 
likelihood  that  their  implementation 
may  actually  increase  the  vulnerability 
of  the  data.  The  commenter  noted  that 
the  data  backup  requirements  increase 
access  to  data  and  that  security 
awareness  training  provides  more 
information  to  employees. 

Response:  The  standards  are  based  on 
generally  accepted  security  procedures, 
existing  industry  standards  and 
guidelines,  and  recommendations 
contained  in  the  National  Research 
Council's  1997  report  For  The  Record: 


Protecting  Electronic  Health 
Information,  Chapter  6.  We  also 
consulted  extensively  with  experts  in 
the  field  of  security  throughout  the 
health  care  industry.  The  standards  are 
consistent  with  generally  accepted 
security  principles  and  practices  that 
are  already  in  widespread  use. 

Data  backup  need  not  result  in 
increased  access  to  that  data.  Backups 
should  be  stored  in  a  secure  location 
with  controlled  access.  The  appropriate 
secure  location  and  access  control  will 
vary,  based  upon  the  security  needs  of 
the  covered  entity.  For  example,  a 
procedure  as  simple  as  locking  backup 
diskettes  in  a  safe  place  and  restricting 
who  has  access  {o  the  key  may  be 
suitable  for  one  entity,  whereas  another 
may  need  to  store  backed-up 
information  off-site  in  a  secure 
computer  facility.  The  information 
provided  in  security  awareness  training 
heightens  awareness  of  security 
anomalies  and  helps  to  prevent  security 
incidents. 

d.  Comment:  Several  coramenters 
suggested  that  the  proposed  rule 
appears  to  reflect  the  Medicare 
program's  perspective  on  security  risks 
and  solutions,  and  that  it  should  be 
noted  that  not  all  industry  segments 
share  all  the  same  risks  as  Medicare. 
One  commenter  stated  that  as  future 
proposed  rules  are  drafted,  we  should 
solicit  input  from  those  most 
significantly  affected,  for  example, 
providers,  plans,  and  clearinghouses. 

Others  stated  that  Medicaid  agencies 
were  not  sufficiently  involved  in  the 
discussions  and  debate.  Still  another 
stated  that  Stcttes  would  be  unable  to 
perform  some  basic  business  fuqctions 
if  all  the  standards  are  not  designed  to 
meet  their  needs. 

Response:  We  believe  that  the 
standards  are  consistent  with  common 
industry  practices  and  equitable,  and 
that  there  has  been  adequate 
consultation  with  interested  parties  in 
the  development  of  the  standards.  These 
standards  are  the  result  of  an  intensive 
process  of  public  consultation.  We 
consulted  with  the  National  Uniform 
Billing  Committee,  the  National 
Uniform  Claim  Committee,  the 
American  Dental  Association,  and  the 
Workgroup  for  Electronic  Data 
Interchange,  in  the  course  of  developing 
the  proposed  rule.  Those  organizations 
were  specifically  named  in  the  Act  to 
advise  the  Secretary,  and  their 
membership  is  drawn  from  the  full 
spectrum  of  industry  segments.  In 
addition,  the  National  Committee  on 
Vital  and  Health  Statistics  (NCVHS),  an 
independent  advisory  group  to  the 
Secretary,  held  numerous  public 
hearings  to  obtain  the  views  of 


interested  parties.  Again,  many 
segments  of  the  health  care  industry, 
including  provider  groups,  health  plans, 
clearinghouses,  vendors,  and 
government  programs  participated 
actively.  The  NCVHS  developed 
recommendations  to  the  Secretary, 
which  were  relied  upon  as  we 
developed  the  proposed  rule.  Finally, 
we  note  that  the  opportunity  to 
comment  was  available  to  all  during  the 
public  comment  period. 

e.  Comment:  One  commenter  stated 
that  there  is  a  need  to  ensure  the 
confidentiality  of  risk  analysis 
information  that  may  contain  sensitive 
information. 

Response:  The  information  included 
in  a  risk  analysis  would  not  be  subject 
to  the  security  standards  if  it  does  not 
include  electronic  protected  health 
information.  We  agree  that  risk  analysis 
data  could  contain  sensitive 
information,  just  as  other  business 
information  can  be  sensitive.  Covered 
entities  may  wish  to  develop  their  own 
business  rules  regarding  access  to  and 
protections  for  risk  analysis  data. 

f.  Comment:  One  commenter 
expressed  concern  over  the  statement  in 
the  preamble  of  the  proposed  rule  (63 
FR  43250)  that  read:  "No  one  item  is 
considered  to  be  more  important  than 
another."  The  commenter  suggested  that 
security  management  should  be  viewed 
as  most  critical  and  perhaps  what  forms 
the  foundation  for  all  other  security 
actions. 

Response:  The  majority  of  comments 
received  on  this  subject  requested  that 
we  prioritize  the  standards.  In  response, 
we  have  regrouped  the  standards  and 
implementation  specifications  in  what 
we  believe  is  a  logical  order  within  each 
of  three  categories:  "Administrative 
safeguards,"  "Physical  safeguards,"  and 
"Technical  safeguards."  In  this  final 
Yule,  we  order  the  standards  in  such  a 
way  that  the  "Security  management 
process"  is  listed  first  under  the 
"Administrative  safeguards"  section,  as 
we  believe  this  forms  the  foundation  on 
which  all  of  the  other  standards  depend. 
The  determination  of  the  specific 
security  measures  to  be  implemented  to 
comply  with  the  standards  will,  in  large 
part,  be  dependent  upon  completion  of 
the  implementation  specifications 
within  the  security  management  process 
standard  (see  §  164.308(a)(1)).  We 
emphasize,  however,  that  an  entity 
implementing  these  standards  may 
choose  to  implement  them  in  any  order, 
as  long  as  the  standards  are  met. 

g.  Comment:  One  commenter  stated 
that  there  is  a  need  for  requirements 
concerning  organizational  practices  (for 
example,  education,  training,  and 
security  and  confidentiality  policies),  as 
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well  as  technical  practices  and 
procedures. 

Response:  We  agree.  Section  164.308 
of  this  final  rule  describes 
administrative  safeguards  that  address 
these  topics.  Section  164.308  requires 
covered  entities  to  implement  standards 
and  required  implementation 
specifications,  as  well  as  consider  and 
implement,  when  appropriate  and 
reasonable,  addressable  implementation 
specifications.  For  example,  the  security 
management  process  standard  requires 
implementation  of  a  risk  analysis,  risk 
management,  a  sanction  policy,  and  an 
information  system  activity  review.  The 
information  access  management 
standard  requires  consideration,  and 
implementation  where  appropriate  and 
reasonable,  of  access  authorization  and 
access  establishment  and  modification 
policies  and  procedures.  Other  areas 
addressed  are  assigned  security 
responsibility,  workforce  security, 
security  awareness  and  training, 
security  incident  procedures, 
contingency  planning,  business 
associate  contracts,  and  evaluation. 

h.  Comment:  One  conunenter  stated 
that  internal  and  external  security 
requirements  should  be  separated  and 
dealt  with  independently. 

Response:  The  presentation  of  the 
standards  within  this  final  rule  could 
have  been  structured  in  numerous  ways, 
including  by  addressing  separate 
internal  and  external  security  standards. 
We  chose  the  current  structure  as  we 
considered  it  a  logical  breakout  for 
purposes  of  display  within  this  final 
rule.  Under  our  structure  a  covered 
entity  may  apply  a  given  standard  to 
internal  activities  and  to  external 
activities.  Had  we  displayed  separately 
the  standards  for  internal  security  and 
the  standards  for  external  security,  we 
would  have  needed  to  describe  a 
number  of  the  standards  twice,  as  many 
apply  to  both  internal  and  external 
security.  However,  a  given  entity  may 
address  the  standards  in  whatever  order 
it  chooses,  as  long  as  the  standards  are 
met. 

i.  Comment:  Two  commenters  stated 
that  the  standards  identified  ill 
Addendimi  3  of  the  proposed  rule  may 
not  all  have  mat\ired  to  implementation 
readiness. 

Response:  Addendum  3  of  the 
proposed  rule  cross-referred  individual 
requirements  on  the  matrix  to  existing 
industry  standards  of  varying  levels  of 
maturity.  Addendum  3  was  intended  to 
show  what  we  evaluated  in  searching 
for  existing  industry  standards  that 
could  be  adopted  on  a  national  level.  No 
one  standard  was  foiuid  to  be 
comprehensive  enough  to  be  adopted, 
and  none  were  proposed  as  the 


standards  to  be  met  under  the  Security 
Rule. 

j.  Comment:  One  commenter 
suggested  we  include  a  revised 
preamble  in  the  final  publication. 
Another  questioned  how  clarification  of 
points  in  the  preamble  will  be  handled 
if  the  preamble  is  not  part  of  the  final 
regulation. 

tiesponse:  Preambles  to  proposed 
rules  are  not  republished  in  the  final 
rule.  The  preamble  in  this  final  rule 
coiitains  summaries  of  the  information 
presented  in  the  preamble  of  the 
proposed  rule,  summaries  of  the 
comments  received  during  the  public 
comment  period,  and  responses  to 
questions  and  concerns  raised  in  those 
conmients  and  a  siunmary  of  changes 
made.  Additional  clarification  will  be 
provided  by  HHS  on  an  ongoing  basis 
through  written  documents  and  postings 
on  HHS's  websites. 

k.  Comment:  One  commenter  asked 
that  we  clarify  that  no  third  party  can 
require  implementation  of  more  security 
featiires  than  are  required  in  the  final 
rule,  for  example,  a  third  party  could 
not  require  encryption  but  may  choose 
to  accept  it  if  the  other  party  so  desires. 

Response:  The  security  standards 
establish  a  minimum  level  of  security  to 
be  met  by  covered  entities.  It  is  not  our 
intent  to  limit  the  level  of  security  that 
may  be  agreed  to  between  trading 
partners  or  others  above  this  floor. 

1.  Comment:  One  commenter  asked 
how  privacy  legislation  would  affect 
these  rules.  The  conmienter  inquired 
whether  covered  entities  will  have  to 
reassess  and  revise  actions  already  taken 
in  the  spirit  of  compliance  vrith  the 
security  regulations. 

Response:  We  cannot  predict  if  or 
how  future  legislation  may  affect  the 
rules  below.  At  present,  the  privacy 
standards  at  subpart  E  of  42  CFR  part 
164  have  been  adopted,  and  this  final 
rule  is  compatible  with  them. 

m.  Comment:  One  commenter  stated 
that  a  data  classification  policy,  that  is 
a  method  of  assigning  sensitivity  ratings 
to  specific  pieces  of  data,  should  be  part 
of  the  final  regulations. 

Response:  We  did  not  adopt  such  a 
policy  because  this  final  rule  requires  a 
floor  of  protection  of  all  electronic 
protected  health  information.  A  covered 
entity  has  the  option  to  exceed  this 
floor.  The  sensitivity  of  information,  the 
risks  to  and  vulnerabilities  of  electronic 
protected  health  information  and  the 
means  that  shoidd  be  employed  to 
protect  it  are  business  determinations 
and  decisions  to  be  made  by  each 
covered  entity. 

n.  Comment:  One  conmienter  stated 
that  this  proposed  rule  conflicts  with 
previously  stated  rules  that  acceptable 


"standards"  must  have  been  developed 
by  ANSI-recognized  Standards 
Development  Organizations  (SDOs). 

Response:  In  general,  HHS  is  required 
to  adopt  standards  developed  by  ANSI- 
accredited  SDOs  when  such  standards 
exist.  The  currently  existing  security 
standards  developed  by  ANSI- 
recognized  SDOs  are  targeted  to  specific 
technologies  and/or  activities.  No 
existing  security  standard,  or  group  of 
standards,  is  technology  •neutral, 
scaleable  to  the  extent  required  by 
HIPAA,  and  broad  enough  to  be  adopted 
in  this  final  rule.  Therefore,  this  fin^      < 
rule  adopts  standards  under  section 
1172(c)(2)(B)  of  the  Act,  which  permits 
us  to  develop  standards  when  no 
industry  standcirds  exist. 

o.  Comment:  One  commenter  stated 
that  this  regulation  goes  beyond  thfe 
scope  of  the  law,  unjustifiably  extending 
into  business  practices,  employee 
policies,  and  facility  security. 

Response:  We  do  not  believe  that  this 
regulation  goes  beyond  the  scope  of  the 
law.  The  law  requires  HHS  to  adopt 
standards  for  reasonable  and 
appropriate  security  safeguards 
concerning  such  matters  as  compliance 
by  the  officers  and  employees  of 
covered  entities,  protection  against 
reasonably  anticipated  unauthorized 
uses  and  disclosiu«s  of  health 
information,  and  so  on.  Such  standards 
will  inevitably  address  the  areas  the 
commenter  pointed  to. 

The  intent  of  this  regulation  is  to 
provide  standards  for  the  protection  of 
electronic  protected  health  information 
in  accordance  with  the  Act.  In  order  to 
do  this,  covered  entities  are  required  to 
implement  administrative,  physical,  and 
technical  safeguards.  Those  entities 
must  ensiu«  that  data  are  protected,  to 
the  extent  feasible,  from  inappropriate 
access,  modification,  dissemination,  and 
destruction.  As  noted  above,  however, . 
this  final  rule  has  been  modified  to 
increase  flexibility  as  to  how  this 
protection  is  accomplished. 

p.  Comment:  One  commenter  stated 
that  all  sections  regarding 
confidentiality  cmd  privacy  should  be 
removed,  since  they  do  not  belong  in 
this  regulation. 

Response:  As  the  discussion  in 
section  III.  A  above  of  this  final  rule 
makes  clear,  the  privacy  and  security 
standards  are  very  closely  related. 
Section  1173(d)(2)  of  the  Act 
specifically  mentions  "confidentiality" 
and  authorizes  uses  and  disclosures  of 
information  as  part  of  what  security 
safeguards  must  address.  Thus,  we 
cannot  omit  all  references  to 
confidentiality  and  privacy  in 
discussions  of  the  security  standards. 
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However,  we  have  relocated  material 
that  relates  to  both  security  and  privacy 
(including  definitions)  to  the  general 
section  of  part  164. 

q.  Comment:  One  commenter  asked 
that  data  retention  be  addressed  more 
speciHcally.  since  this  will  become  a 
significant  issue  over  time.  It  is 
recommended  that  a  national  work 
group  be  convened  to  address  this  issue. 

Response:  The  commenter's  concern 
is  noted.  While  the  documentation 
relating  to  Security  Rule 
^  implementation  must  be  retained  for  a 

period  of  6  years  (see  §  164.316(b)(2)),  it 
.  is  not  within  the  scope  of  this  final  rule 
to  address  data  retention  time  frames  for 
administrative  or  clinical  records. 

r.  Comment:  One  commenter  stated 
that  requiring  provider  practices  to 
develop  policies,  procedures,  and 
training  programs  and  to  implement 
record  keeping  and  documentation 
systems  would  be  tremendously 
resource-intensive  and  increase  the 
costs  of  health  care. 

Response:  We  expect  that  many  of  the 
standards  of  this  final  rule  are  already 
being  met  in  one  form  or  another  by 
covered  entities.  For  example,  as  part  of 
'    normal  business  operations,  health  care 
providers  already  take  measures  to 
protect  the  health  information  in  their 
keeping.  Health  care  providers  already 
keep  records,  train  their  employees,  and 
require  employees  to  follow  office 
policies  and  procedures.  Similarly, 
health  plans  are  already  frequently 
required  by  State  law  to  keep 
information  confidential.  While 
revisions  to  a  practice's  or  plan's  current 
activities  may  be  necessary,  the 
•   development  of  entirely  new  systems  or 
procedures  may  not  be  necessary. 

s.  Comment:  One  commenter  stated 
that  there  is  no  system  for  which  risk 
has  been  eliminated  and  expressed 
concern  over  phrases  such  as  covered 
entities  must  "assure  that  electronic 
health  information  pertaining  to  an 
individual  remains  secure." 

Response:  We  agree  with  the 
commenter  that  there  is  no  such  thing 
as  a  totally  secure  system  that  carries  no 
risks  to  security.  Furthermore,  we 
believe  the  Congress'  intent  in  the  use 
of  the  word  "ensure"  in  section  1173(d) 
of  the  Act  was  to  set  an  exceptionally 
high  goal  for  the  security  of  electronic 
protected  health  information.  However, 
we  note  that  the  Congress  also 
recognized  that  some  trade-offs  would 
be  necessary,  and  that  "ensuring" 
protection  did  not  mean  providing 
protection,  no  matter  how  expensive. 
See  section  1173(d)(l)(A)(ii)  of  the  Act. 
Therefore,  when  we  state  that  a  covered 
entity  must  ensure  the  safety  of  the 
information  in  its  keeping,  we  intend 


that  a  covered  entity  take  steps,  to  the 
best  of  its  ability,  to  protect  that 
information.  This  will  involve 
establishing  a  balance  between  the 
information's  identifiable  risks  and 
vulnerabilities,  and  the  cost  of  various 
protective  measures,  and  will  also  be 
dependent  upon  the  size,  complexity, 
and  capabilities  of  the  covered  entity,  as 
provided  in  §  164.306(b). 

E.  Administrative  Safeguards    ■ 
(§164.308) 

We  proposed  that  measures  taken  to 
comply  with  the  rule  be  appropriate  to 
protect  the  health  information  in  a 
covered  entity's  care.  Most  importantly, 
we  proposed  to  require  that  both  the 
measures  taken  and  documentation  of 
those  measures  be  kept  ciurent,  that  is, 
reviewed  and  updated  periodically  to 
continue  appropriately  to  protect  the 
health  information  in  the  care  of 
covered  entities.  We  would  have 
required  the  documentation  to  be  made 
available  to  those  individuals 
responsible  for  implementing  the 
procedure. 

We  proposed  a  number  of 
administrative  requirements  and 
supporting  implementation  features, 
and  required  documentation  for  those 
administrative  requirements  and 
implementation  features. 

In  this  final  rule,  we  have  placed 
these  administrative  standards  in 
§  164.308.  We  have  reordered  them, 
deleted  much  of  the  detail  of  the 
proposed  requirements,  as  discussed 
below,  and  omitted  two  of  the  proposed 
sets  of  requirements  (system 
configuration  requirements  and  a 
requirement  for  a  formal  mechanism  for 
processing  records)  as  discussed  in 
paragraph  10  of  the  discussion  of 
§  164.308  of  section  III.E.  of  this 
preamble.  Otherwise,  the  basic  elements 
of  the  administrative  safeguards  are 
adopted  in  this  final  rule  as  proposed. 

1.  Security  Management  Process 
(§164.308(a)(l)(i)) 

We  proposed  the  establishment  of  a 
formal  security  management  process  to 
involve  the  creation,  administration, 
and  oversight  of  policies  to  address  the 
full  range  of  security  issues  and  to 
ensure  the  prevention,  detection, 
containment,  and  correction  of  security 
violations.  This  process  would  include 
implementation  features  consisting  of  a 
risk  analysis,  risk  management,  and 
sanction  and  security  policies. 

We  also  proposed,  in  a  separate 
requirement  under  administrative 
procedures,  an  internal  audit,  which 
would  be  an  in-house  review  of  the 
records  of  system  activity  (for  example. 


logins,  file  accesses,  and  security 
incidents)  maintained  by  an  entity. 

In  this  final  rule,  risk  analysis,  risk 
management,  and  sanction  policy  are 
adopted  as  required  implementation 
specifications  although  some  of  the 
details  are  changed,  and  the  proposed 
internal  audit  requirement  has  been 
renamed  as  "information  system  activity 
review"  and  incorporated  here  as  an 
additional  implementation 
specification. 

a.  Comment:  Three  commenters  asked 
that  this  requirement  be  deleted.  Two 
commenters  cited  this  requirement  as  a 
possible  burden.  Several  commenters 
asked  that  the  implementation  featines 
be  made  optional. 

Response:  This  standard  and  its 
component  implementation 
specifications  form  the  foundation  upon 
which  an  entity's  necessary  security 
activities  are  built.  See  NIST  SP  800-30, 
"Risk  Management  Guide  for 
Information  Technology  Systems," 
chapters  3  and  4.  January  2002.  An 
entity  must  identify  the  risks  to  and 
vulnerabilities  of  the  information  in  its 
care  before  it  can  take  effective  steps  to 
eliminate  or  minimize  those  risks  and 
vulnerabilities.  Some  form  of  sanction 
or  punishment  activity  must  be 
instituted  for  noncompliance.  Indeed, 
we  question  how  the  statutory 
requirement  for  safeguards  "to  ensure 
compliance  *   *  *  by  a  [covered 
entity's]  officers  and  employees"  could 
be  met  without  a  requirement  for  a 
sanction  policy.  See  section 
1176(d)(2)(C)  of  the  Act.  Accordingly, 
implementation  of  these  specifications 
remains  mandatory.  However,  it  is 
important  to  note  that  covered  entities 
have  the  flexibility  to  implement  the 
standard  in  a  manner  consistent  with 
numerous  factors,  including  such  things 
as,  but  not  limited  to,  their  size,  degree 
of  risk,  and  environment.  We  have 
deleted  the  implementation 
specification  calling  for  an 
organizational  security  policy,  as  it 
duplicated  requirements  of  the  security 
management  and  training  standard. 
We  note  that  the  implementation 
specification  for  a  risk  analysis  at 
§  164.308(a)(l)(ii)(A)  does  not 
specifically  require  that  a  covered  entity 
perform  a  risk  analysis  often  enough  to 
ensure  that  its  security  measures  are 
adequate  to  provide  the  level  of  security 
required  by  §  164.306(a).  In  the 
proposed  rule,  an  assurance  of  adequate 
seciuity  was  framed  as  a  requirement  to 
keep  security  measiu^s  "current."  We 
continue  to  believe  that  security 
measures  must  remain  current,  and  have 
added  regulatory  language  in 
§  164.306(e)  as  a  more  precise  way  of 
conununicating  that  security  measures 
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in  general  that  must  be  periodicaUy 
reassessed  and  updated  as  needed. 
The  risk  analysis  implementation 
specification  contains  other  terms  that 
merit  explanation.  Under 
§  l§4-308(a)(l)(ii)(A),  the  risk  analysis 
must  look  at  risks  to  the  covered  entity's 
electronic  protected  health  information. 
A  thorough  and  accurate  risk  analysis 
would  consider  "all  relevant  losses" 
that  would  be  expected  if  the  security 
measiues  were  not  in  place.  "Relevant 
losses"  would  include  losses  caused  by 
unauthorized  uses  and  disclosures  and 
loss  of  data  integrity  that  would  be 
expected  to  occiu  absent  the  security 
measiu^s. 

b.  Comment:  Relative  to  the 
development  of  an  entity's  sanction 
policy,  one  commenter  asked  that  we 
describe  the  sanction  penalties  for 
breach  of  security.  Another  suggested 
establishment  of  a  standard  to  which 
one's  conduct  could  be  held  and 
adoption  of  mitigating  circumstances  so 
that  the  fact  that  a  person  acted  in  good 
faith  would  be  a  factor  that  could  be 
used  to  reduce  or  otherwise  minimize 
any  sanction  imposed.  Another 
commenter  suggested  sanction  activities 
not  be  implemented  before  the  full 
implementation  and  testing  of  all 
electronic  transaction  standards. 

Response:  The  sanction  policy  is  a 
required  implementation  specification 
because — (1)  the  statute  requires 
covered  entities  to  have  safeguards  to 
ensiu'e  compliance  by  officers  and 
employees;  (2)  a  negative  consequence 
to  noncompliance  enhances  the 
likelihood  of  compliance;  and  (3) 
sanction  policies  are  recognized  as  a 
usual  and  necessary  component  of  an 
adequate  security  program.  The  type 
and  severity  of  sanctions  imposed,  and 
for  what  causes,  must  be  determined  by 
each  covered  entity  based  upon  its 
security  policy  and  the  relative  severity 
of  the  violation. 

c.  Comment:  Commenters  requested 
the  definitions  of  "risk  analysis"  and 
"breach." 

Response:  "Risk  analysis"  is  defined 
and  described  in  the  specification  of  the 
security  management  process  standard, 
and  is  discussed  in  the  preamble 
discussion  of  §  164.308(a)(l)(ii)(A)  of 
this  final  rule.  The  term  breach  is  no 
longer  used  and  is,  therefore,  not 
defined. 

d.  Comment:  One  commenter  asked 
whether  all  health  information  is 
considered  equally  "sensitive."  the 
thought  being  that,  in  determining  risk, 
an  entity  may  consider  the  loss  of  a 
smaller  amount  of  extraordinarily 
sensitive  data  to  be  more  significant 
than  the  loss  of  a  larger  amoimt  of 
routinely  collected  data.  The  commenter 


stated  that  conunon  reasoning  would 
suggest  that  the  smaller  amount  of  data 
would  be  considered  more  sensitive. 
Response:  All  electronic  protected 
health  information  must  be  protected  at 
least  to  the  degree  provided  by  these 
standards.  If  an  entity  desires  to  protect 
the  information  to  a  greater  degree  than 
the  risk  analysis  would  indicate,  it  is 
free  to  do  so. 

e.  Comment:  One  commenter  asked 
that  we  add  "threat  assessment"  to  this 
requirement. 

Response:  We  have  not  done  this 
because  we  view  threat  assessment  as  an 
inherent  part  of  a  risk  analysis;  adding 
it  would  be  redundant. 

f.  Comment:  We  proposed  a 
requirement  for  internal  audit,  the  in- 
house  review  of  the  records  of  system 
activity  (for  example,  logins,  file 
accesses,  and  security  incidents) 
maintained  by  an  entity.  Several 
commenters  wanted  this  requirement 
deleted.  One  suggested  the  audit  trail 
requirement  should  not  be  mandatory, 
while  another  stated  that  internal  audits 
would  be  unnecessary  if  physical 
security  requirements  are  implemented. 

A  number  of  commenters  asked  that 
we  clarify  the  nature  and  scope  of  what 
an  internal  audit  covers  and  what  the 
audit  time  fi'ame  should  be.  Several 
commenters  offered  further  detail 
concerning  what  should  and  should  not 
be  required  in  an  internal  audit  for 
secxuity  purposes.  One  commenter 
stated  that  ongoing  intrusion  detection 
should  be  included  in  this  requirement. 
Another  wanted  us  to  specify  the 
retention  times  for  archived  audit  logs. 

Several  commenters  had  difficulty 
with  the  term  "audit"  and  suggested  we 
change  the  title  of  the  requirement  to 
"logging  and  violation  monitoring." 

A  number  of  commenters  stated  this 
requirement  could  result  in  an  undue 
biuden  and  would  be  economically 
unfeasible. 

Response:  Our  intent  for  this 
requirement  was  to  promote  the 
periodic  review  of  an  entity's  internal 
security  controls,  for  example,  logs, 
access  reports,  and  incident  tracking. 
The  extent,  frequency,  and  natiue  of  the 
reviews  would  be  determined  by  the 
covered  entity's  security  environment. 
The  term  "internal  audit"  apparently, 
based  on  the  comments  received,  has 
certain  rigid  formal  connotations  we  did 
not  intend.  We  agree  that  the 
implementation  of  formal  internal 
audits  could  prove  burdensome  or  even 
unfeasible,  to  some  covered  entities  due 
to  the  cost  and  effort  involved. 
However,  we  do  not  want  to  overlook 
the  value  of  internal  reviews.  Based  on 
our  review  of  the  comments  and  the  text 
to  which  they  refer,  it  is  clear  that  this 


requirement  should  be  renamed  for 
clarity  and  that  it  should  actually  be  an 
implementation  specification  of  the 
security  management  process  rather 
than  an  independent  standard.  We 
accordingly  remove  "internal  audit"  as 
a  separate  requirement  and  add 
"information  system  activity  review" 
under  the  security  management  process 
standard  as  a  mandatory 
implementation  specification. 

2.  Assigned  Security  Responsibility 
(§  164.308(a)(2)) 

We  proposed  that  the  responsibility 
for  security  be  assigned  to  a  specific 
individual  or  organization  to  provide  an 
organizational  focus  and  importance  to 
security,  and  that  the  assignment  be 
dociunented.  Responsibilities  would 
include  the  management  and 
supervision  of  (1)  the  use  of  security 
measures  to  protect  data,  and  (2)  the 
conduct  of  personnel  in  relation  to  the 
protection  of  data. 

In  this  final  rule,  we  clarify  that  the 
final  responsibility  for  a  covered  entity's 
security  must  be  assigned  to  one  official. 
The  requirement  for  documentation  is 
retained,  but  is  made  part  of  §  164.316 
below.  This  policy  is  consistent  with  the 
analogous  policy  in  the  Privacy  Rule,  at 
45  CFR  164.530(a),  and  the  same 
considerations  apply.  See  65  PR  82744 
through  87445.  The  same  person  could 
fill  the  role  for  both  security  and 
privacy. 

a.  Comment:  Commenters  were 
concerned  that  delegation  of  assigned 
security  responsibility,  especially  in 
large  organizations,  needs  to  be  to  more 
than  a  single  individual.  Commenter^ 
believe  that  a  large  health  organization's 
seciu"ity  concerns  would  likely  cross 
many  departmental  -boundaries 
requiring  group  responsibility. 

Response:  Tne  assigned  security 
responsibility  standard  adopted  in  this 
final  rule  specifies  that  final  security 
responsibility  must  rest  with  one 
individual  to  ensure  accoimtability 
within  each  covered  entity.  More  than 
one  individual  may  be  given  specific 
security  responsibilities,  especially 
within  a  large  organization,  but  a  single 
individual  must  be  designated  as  having 
the  overall  final  responsibility  for  the 
security  of  the  entity's  electronic 
protected  health  information.  This 
decision  also  aligns  this  rule  with  the 
final  Privacy  Rule  provisions 
concerning  the  Privacy  Official. 

b.  Comment:  One  commenter 
disagreed  with  placing  assigned  security 
responsibility  as  part  of  physical 
safeguards.  The  commenter  suggesied 
that  assigned  security  responsibility 
should  be  included  under  the 
Administrative  Procedures. 
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Response:  Upon  review  of  the  matrix 
and  regulations  text,  we  agree  with  the 
commenter.  because  this  requirement 
involves  an  administrative  decision  at 
the  highest  levels  of  who  should  be 
responsible  for  ensuring  security 
measures  are  implemented  and 
maintained.  Assigned  security 
responsibility  has  been  removed  from 
"Physical  safeguards"  and  is  now 
located  under  "Administrative 
safeguards"  at  §  164.308. 

3.  Workforce  Security  {§  164.308(a)(3)(i)) 

We  proposed  implementation  of  a 
number  of  features  for  personnel 
security,  including  ensuring  that 
maintenance  personnel  are  supervised 
by  a  knowledgeable  person,  maintaming 
a  record  of  access  authorizations, 
ensuring  that  operating  and 
maintenance  personnel  have  proper 
access  authorization,  establishing 
personnel  clearance  procedures, 
establishing  and  maintaining  personnel 
security  policies  and  procedures,  and 
ensuring  that  system  users  have  proper 

training. 

In  this  final  rule,  to  provide 
clarification  and  reduce  duplication,  we 
have  combined  the  "Assure  supervision 
of  maintenance  persormel  by 
authorized,  knowledgeable  person" 
implementation  feature  and  the 
"Operating,  and  in  some  cases, 
maintenance  personnel  have  proper 
access  authorization"  feature  into  one 
addressable  implementation 
specification  titled  "Authorization  and/ 
or  supervision." 

In  a  related,  but  separate,  requirement 
entitled  "Termination  procedures,"  we 
proposed  implementation  features  for 
the  ending  of  an  employee's 
employment  or  an  internal  or  external 
user's  access.  These  features  would 
include  things  such  as  changing 
combination  locks,  removal  from  access 
lists,  removal  of  user  account(s),  and  the 
turning  in  of  keys,  tokens,  or  cards  that 
allow  access. 

In  this  final  rule,  "Termination 
procedures"  has  been  made  an 
addressable  implementation 
specification  under  "Workforce 
seciuity."  This  is  addressable  because  in 
certain  circumstances,  for  example,  a 
solo  physician  practice  whose  staff 
consists  only  of  the  physician's  spouse, 
formal  procedures  may  not  be 

necessary. 

The  proposed  "Personnel  seciuity 
policy/proceditfe"  and  "record  of  access 
authorizations"  implementation  features 
have  been  removed  from  this  final  rule, 
as  they  have  been  determined  to  be 
redundant.  Implementation  of  the 
balance  of  the  "Workforce  security" 
implementation  specifications  and  the 


other  standards  contained  within  this 
final  rule  Will  result  in  assurance  that 
all  personnel  with  access  to  electronic 
protected  health  information  have  the    . 
required  access  authority  as  well  as 
appropriate  clearances. 

a.  Comment:  The  majority  of 
comments  concerned  the  supervision  of 
maintenance  personnel  by  an 
authorized  knowledgeable  person. 
Commenters  stated  this  would  not  be 
feasible  in  smaller  settings.  For 
example,  the  availability  of  technically 
knowledgeable  persons  to  ensure  this 
supervision  would  be  an  issue.  We  were 
asked  to  either  reword  this 
implementation  feat\u«  or  delete  it. 

Response:  We  agree  that  a 
"knowledgeable"  person  may  not  be 
available  to  supervise  maintenance 
personnel.  We  have  accordingly 
modified  this  implementation 
specification  so  that,  in  this  final  rule, 
we  are  adopting  an  addressable 
implementation  specification  titled. 
"Authorization  and/or  supervision." 
requiring  that  workforce  members,  for 
example,  operations  and  maintenance 
personnel,  must  either  be  supervised  or 
have  authorization  when  working  with 
electronic  protected  health  information 
or  in  locations  where  it  resides  (see 
§  164.308(a)(3)(ii)(A)).  Entities  can 
decide  on  the  feasibility  of  meeting  this 
specification  based  on  their  risk 
analysis. 

b.  Comment:  The  second  largest  group 
of  comments  requested  assurance  that. 
with  regard  to  the  proposed  "Personnel 
clearance  procedure"  implementation 
featiue.  having  appropriate  clearances 
does  not  mean  performing  background 
checks  on  everyone.  We  were  asked  to 
delete  references  to  "clearance"  and  use 
the  term  "authorization"  in  its  place. 

Response:  We  agree  with  the 
commenters  concerning  background 
checks.  This  feature  was  not  intended  to 
be  interpreted  as  an  absolute 
requirement  for  background  checks.  We 
retain  the  use  of  the  term  "clearance." 
however,  because  we  believe  that  it 
more  acciuately  conveys  the  screening 
process  intended  than  does  the  term 
"authorization."  We  have  attempted  to 
clarify  our  intent  in  the  language  of 
§  164.308(a){3)(ii)(B).  which  now  reads. 
"Implement  procediu^s  to  determine 
that  the  access  of  a  workforce  member 
to  electronic  protected  health 
information  is  appropriate."  The  need 
for  and  extent  of  a  screening  process  is 
normally  based  on  an  assessment  of 
risk.  cost,  benefit,  and  feasibility  as  well 
as  other  protective  measures  in  place. 
Effective  personnel  screening  processes 
may  be  applied  in-a  way  to  allow  a 
range  of  implementation,  from  minimal 
procedures  to  more  stringent  procedures 


based  on  the  risk  analysis  performed  by 
the  covered  entity.  So  long  as  the 
standard  is  met  and  the  underlying 
standard  of  §  164.306(a)  is  met.  covered 
entities  have  choices  in  how  they  meet 
these  standards.  To  clarify  the  intent  of 
this  provision,  we  retitle  the 
implementation  specification 
"Workforce  clearance  procedure." 

c.  Comment:  One  commenter  asked 
that  we  expand  the  implementation 
features  to  include  the  identification  of 
the  restrictions  that  should  be  placed  on 
members  of  the  workforce  and  others. 
Response:  We  have  not  adopted  this 
comment  in  the  interest  of  maintaining 
flexibility  as  discussed  in  §  164.306. 
Restrictions  would  be  dependent  upon 
job  responsibilities,  the  amoimt  and 
type  of  supervision  required  and  other 
factors.  We  note  that  a  covered  entity 
should  consider  in  this  regard  the 
applicable  requirements  of  the  Privacy 
Rule  (see,  for  example.  §  164.514(d)(2) 
(relating  to  minimum  necessary 
requirements),  and  §  164.530(c)  (relating 
to  safeguards). 

Comment:  One  commenter  believes 
that  the  proposed  "Personnel  security" 
requirement  was  reasonable,  since  an 
administrative  determination  of 
trustworthiness  is  needed  before 
allowing  access  to  sensitive  information. 
Two  conunenters  asked  that  we  delete 
ihe  requirement  entirely.  A  number  of 
commenters  requested  that  we  delete 
the  implementation  features.  Another 
commenter  stated  that  all  the 
implementation  featiues  may  not  be 
applicable  or  even  appropriate  to  a 
given  entity  and  should  be  so  qualified. 

Response:  While  we  do  not  believe 
this  requirement  should  be  eliminated, 
we  agree  that  all  the  implementation 
specifications  may  not  be  applicable  or 
even  appropriate  to  a  given  entity.  For 
example,  a  personal  clearance  may  not 
be  reasonable  or  appropriate  for  a  small 
provider  whose  only  assistant  is  his  or 
her  spouse.  The  implementation 
specifications  are  not  mandatory,  but 
must  be  addressed.  This  final  rule  has 
been  changed  to  reflect  this  approach 
(see  §  164.308(a)(3)(ii)(B)). 

e.  Comment:  The  majority  of 
commenters  on  the  "Termination 
procedures"  requirement  asked  that  it 
be  made  optional,  stating  that  it  may  not 
be  applicable  or  even  appropriate  in  all 
circumstances  and  should  be  so 
qualified  or  posed  as  guidelines.  A 
number  of  commenters  stated  that  the 
requirement  should  be  deleted.  One 
commenter  stated  that  much  of  the 
material  covered  under  the 
"Termination  procediu'es"  requirement 
is  already  covered  in  "Information 
access  control."  A  number  of 
commenters  stated  that  this  requirement 
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was  too  detailed  and  some  of  the 
requirements  excessive. 

Response:  Based  upon  the  comments 
received,  we  agree  that  termination 
procedtues  should  not  be  a  separate 
standard;  however,  consideration  of 
termination  procedures  remains 
relevant  for  any  covered  entity  with 
employees,  because  of  the  risks 
associated  with  the  potential  for 
unauthorized  acts  by  former  employees, 
such  as  acts  of  retribution  or  use  of 
proprietary  information  for  personal 
gain.  We  further  agree  with  the 
reasoning  of  the  commenters  who  asked 
that  these  procedures  be  made  optional; 
therefore,  "Termination  procedures"  is 
now  reflected  in  this  final  rule  as  an 
addressable  implementation 
specification.  We  also  removed 
reference  to  all  specific  termination 
activities,  for  example,  changing  locks, 
because,  although  the  activities  may  be 
considered  appropriate  for  some 
covered  entities,  they  may  not  be 
reasonable  for  others. 

f.  Comment:  One  conunenter  asked 
whether  human  resource  employee 
termination  policies  and  procedures 
must  be  documented  to  show  the  types 
of  security  breaches  that  would  result  in 
termination. 

Response:  Policies  and  procediues 
implemented  to  adhere  to  this  standard 
must  be  documented  (see  §  164.316 
below).  The  purpose  of  termination 
procedure  documentation  under  this 
implementation  specification  is  not  to 
detail  when  or  under  which 
circiunstances  an  employee  should  be 
terminated.  This  information  would 
more  appropriately  be  part  of  the 
entity's  sanction  poUcy.  The  purpose  of 
termination  procedure  dociunentation  is 
to  ensure  that  termination  procedures 
include  security-unique  actions  to  be 
followed,  for  example,  revoking 
passwords  and  retrieving  keys  when  a 
termination  occurs. 

4;  Information  Access  Management 
(§  164.308(a)(4)) 

We  proposed  an  "information  access 
control"  requirement  for  establishment 
and  maintenance  of  formal,  doctunented 
policies  and  procedures  defining  levels 
of  access  for  all  personnel  authorized  to 
access  health  information,  and  how 
access  is  granted  and  modified.  In 
§  164.308(a)(4)(ii)(B)  and  (C)  below,  the 
proposed  implementation  featiues  are 
made  addressable  specifications.  We 
have  added  in  §  164.308(a)(4)(ii)(A),  a 
required  implementation  specification 
to  isolate  health  care  clearinghouse 
functions  to  address  the  provisions  of 
section  1173(d)(1)(B)  of  the  Act  which 
related  to  this  area. 


a.  Comment:  One  commenter  asked 
that  the  requirement  be  deleted, 
expressing  the  opinion  that  this 
requirement  goes  beyond  "reasonable 
boundaries"  into  regulating  common 
business  practices.  In  contrast,  another 
asked  that  we  expand  this  requirement 
to  identify  participating  parties  and 
access  privileges  relative  to  specific  data 
elements. 

Response:  We  disagree  that  this 
requirement  improperly  imposes  upon 
business  functions.  Restricting  access  to 
those  persons  and  entities  wi^  a  need 
for  access  is  a  basic  tenet  of  security.  By 
this  mechanism,  the  risk  of 
inappropriate  disclosure,  alteration,  or 
destruction  of  information  is 
minimized.  We  cannot,  however, 
specifically  identify  participating 
parties  and  access  privileges  relative  to 
data  elements  within  this  regulation. 
These  will  vary  depending  upon  the 
entity,  the  needs  within  the  user 
community,  the  system  in  which  the 
data  resides,  and  the  specific  data  being 
accessed.  This  standard  is  consistent 
with  §  164.514(d)  in  the  Privacy  Rule 
(minimum  necessary  requirements  for 
use  and  disclosure  of  protected  health 
information),  and  is,  therefore,  being 
retained. 

b.  Comment:  Several  commenters 
asked  that  we  not  mandate  the 
implementation  features,  but  leave  them 
as  optional,  a  suggested  means  of 
compliance.  The  commenters  noted  that 
this  might  make  the  rules  more  scalable 
and  flexible,  since  this  approach  would 
allow  providers  to  implement 
safeguards  that  best  addressed  their 
needs.  Along  this  line,  one  commenter 
expressed  the  beHef  that  each 
organization  should  implement  features 
deemed  necessary  based  on  its  own  risk 
assessment. 

Response:  While  the  information 
access  management  standard  in  this 
final  rule  must  be  met.  we  agree  that  the 
implementation  specifications  at 
§  164.308(a)(4)(ii)(B)  and  (C)  should  not 
be  mandated  but  posed  as  a  suggested 
means  of  compliance,  which  must  be 
addressed.  These  specifications  may  not 
be  applicable  to  all  entities  based  on 
their  size  and  degree  of  automation.  A 
fully  automated  covered  entity  spanning 
multiple  locations  and  involving 
hundreds  of  employees  may  determine 
it  has  a  need  to  adopt  a  formal  policy 
for  access  authorizatiQU,  while  a  small 
provider  may  decide  that  a  desktop 
standard  operating  procedure  will  meet 
the  specifications.  The  final  rule  has 
been  revised  accordingly. 

c.  Comment:  Clarification  was 
requested  concerning  the  meaning  of 
"formal." 


Response:  The  word  "formal"  has 
caused  considerable  concern  among 
commenters,  as  it  was  thought  "formal" 
carried  the  connotation  of  a  rigidly 
defined  structure  similar  to  what  might 
be  found  in  the  Department  of  Defense 
instructions.  As  used  in  the  proposed 
rule,  this  word  was  not  intended  to 
convey  such  a  strict  structure.  Rather,  it 
was  meant  to  convey  that 
documentation  should  be  an  official 
organizational  statement  as  opposed  to 
word-of-mouth  or  cryptic  notes 
scratched  on  a  notepad.  While 
dociunentation  is  still  required  (see  , 
§  164.316).  to  alleviate  confusion,  the 
word  "formal"  has  been  deleted. 

d.  Comment:  One  commenter  asked 
that  we  clarify  that  this  requirement 
relates  to  both  the  establishment  of 
policies  for  the  access  control  function 
and  to  access  control  (the 
implementation  of  those  policies). 

Response:  "Information  access 
memagement"  does  address  both  the 
estabUshment  of  access  control  poUcies 
and  their  implementation.  We  use  the 
term  "implement"  to  clarify  that  the 
procedures  must  be  in  use,  and  we 
believe  that  the  requirement  to 
implement  poUcies  and  procedures 
requires,  as  an  antecedent  condition,  the 
establishment  or  adaptation  of  those 
policies  and  procedures. 

5.  Security  Awareness  and  Training 
(§164.308(a)(5)(i)) 

We  proposed,  under  the  requirement 
"Training."  that  security  training  be 
required  for  all  staff,  including 
management.  Training  would  include 
awareness  training  for  all  personnel, 
periodic  security  reminders,  user 
education  concerning  virus  protection, 
user  education  in  the  importance  of 
monitoring  login  success/failure,  and 
how  to  report  discrepancies,  and  user 
education  in  password  management. 

In  this  final  rule,  we  adopt  this 
proposed  requirement  in  modified  form. 
For  the  standard  "Security  awareness 
and  training."  in  §  164.308(a)(5).  we 
require  training  of  the  workforce  as 
reasonable  and  appropriate  to  carry  out 
their  functions  in  the  faciUty.  All 
proposed  training  featiues  have  been 
combined  as  implementation 
specifications  under  this  standard. 
Specific  implementation  specifications 
relative  to  content  are  addressable.  The 
"Virus  protection"  implementation 
feature  has  been  renamed  "protection 
frtjm  malicious  software,"  because  we 
did  not  intend  by  the  nomenclature  to 
exclude  coverage  of  malicious  acts  that 
might  not  come  within  the  prior  term, 
such  as  worms. 

•  a.  Comment:  One  commenter  believes 
that  security  awareness  training  for  all 
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system  users  would  be  too  difficult  to 
do  in  a  large  organization. 

Response:  We  disagree  with  the 
commenter.  Security  awareness  training 
is  a  critical  activity,  regardless  of  an 
organization's  size.  This  feature  would 
typically  become  part  of  an  entity's 
overall  training  program  (which  would 
include  privacy  and  other  information 
technology  items  as  well).  For  example, 
the  Government  Information  Systems 
Reform  ACT  (GISRA)  of  2000  requires 
security  awareness  training  as  part  of 
Federal  agencies'  information  security 
programs,  including  Federal  covered 
entities,  such  as  the  Medicare  program. 
In  addition.  National  Institute  of 
Standards  and  Technology  (NIST)  SP 
800-16,  Information  Technology 
Security  Training  Requirements.  A  role 
and  performance  base  model,  April 
1998,  provides  an  excellent  source  of 
information  and  guidance  on  this 
subject  and  is  targeted  at  industry  as 
well  as  government  activities.  We  also 
note  that  covered  entities  must  have 
discretion  in  how  they  implement  the 
requirement,  so  they  can  incorporate 
this  training  in  other  existing  activities. 
One  approach  would  be  to  require  this 
training  as  part  of  employee  orientation. 

b.  Comment:  A  number  of 
commenters  asked  that  this  requirement 
be  made  optional  or  used  as  a  guideline 
only.  Several  commenters  stated  that 
this  requirement  is  too  specific  and  is 
burdensome.  Several  asked  that  the 
implementation  features  be  removed. 

Several  others  stated  that  this 
requirement  is  not  appropriate  for 
agents  or  contractors.  One  commenter 
asked  how  to  apply  this  requirement  to 
outsiders  having  access  to  data.  Another 
asked  if  this  requirement  included  all 
subcontractor  staff.  Others  stated  that 
contracts,  signed  by  entities  such  as 
consultants,  that  address  training 
should  be  sufflcient. 

Response:  Security  training  remains  a 
requirement  because  of  its  criticality; 
however,  we  have  revised  the 
implementation  specifications  to 
indicate  that  the  amount  and  type  of 
training  needed  will  be  dependent  upon 
an  entity's  configuration  and  security 
risks.  Business  associates  must  be  made 
aware  of  security  policies  and 
procedures,  whether  through  contract 
language  or  other  means.  Covered 
entities  are  not  required  to  provide 
training  to  business  associates  or  anyone 
else  that  is  not  a  member  of  their 
workforce. 

c.  Comment:  Several  commenters 
questioned  why  security  awareness 
training  appeared  in  two  places,  under 
"Physical  safeguards"  as  well  as 
"Administrative  safeguards."  Others 
questioned  the  appropriateness  of 


security  awareness  training  under 
"Physical  safeguards." 

Response:  We  reviewed  the 
definitions  of  the  proposed  "Awareness 
training  for  all  personnel" 
("Administrative  safeguards") 
implementation  feature  and  the 
proposed  "Security  awareness  training" 
("Physical  safeguards")  requirement. 
We  agree  that,  to  avoid  confusion  and 
eliminate  redundancy,  security 
awareness  and  training  should  appear  in 
only  one  place.  We  believe  the 
appropriate  location  for  it  is  under 
"Administrative  safeguards,"  as  such 
training  is  essentially  an  administrative 
function. 

d.  Comment:  Several  commenters 
objected  to  the  blanket  requirement  for 
seciuity  awareness  training  of 
individuals  who  may  be  on  site  for  a 
limited  time  period  (for  example,  a 
single  day). 

Response:  Each  individual  who  has 
access  to  electronic  protected  health 
information  must  be  aware  of  the 
appropriate  security  measiu^s  to  reduce 
the  risk  of  improper  access,  uses,  and 
disclosures.  This  requirement  does  not 
mean  lengthy  training  is  appropriate  in 
every  instance;  there  are  alternative 
methods  to  inform  individuals  of 
security  responsibilities  (for  example, 
provisions  of  pamphlets  or  copies  of 
security  policies,  and  procedures). 

e.  Comment:  One  commenter  asked 
that  "training"  be  changed  to. 
"orientation." 

Response:  We  believe  the  term 
"training,"  as  presented  within  this  rule 
is  the  more  appropriate  term.  The  rule 
does  not  contemplate  a  one-time  type  of 
activity  as  connoted  by  "orientation," 
but  rather  an  on-going,  evolving  process 
as  an  entity's  security  needs  and 
procedures  change. 

f.  Comment:  Several  commenters 
asked  how  often  training  should  be 
conducted  and  asked  for  a  definition  of 
"periodic,"  as  it  appearsin  the 
proposed  implementation  feature 
"Periodic  security  reminders."  One 
asked  if  the  training  should  be  tailored 
to  job  need. 

Response:  Amount  and  timing  of 
training  should  be  determined  by  each 
covered  entity;  training  should  be  an  on- 
going, evolving  process  in  response  to 
environmental  and  operational  changes 
affecting  the  security  of  electronic 
protected  health  information.  While 
initial  training  must  be  carried  out  by 
the  compliance  date,  we  provide 
flexibility  for  covered  entities  to 
construct  training  programs.  Training 
can  be  tailored  to  job  need  if  the  covered 
entity  so  desires. 


6.  Security  Incident  Procedures 
(§  164.308(a)(6)) 

We  proposed  a  requirement  for 
implementation  of  accurate  and  current 
security  incident  procedures:  formal, 
documented  report  and  response 
procedures  so  that  security  violations 
would  be  reported  and  handled 
promptly.  We  adopt  this  standard  in  the 
final  rule,  along  with  an  implementation 
specification  for  response  and  reporting, 
since  documenting  and  reporting 
incidents,  as  well  as  responding  to 
incidents  are  an  integral  part  of  a 
security  program. 

a.  Comment:  Several  commenters 
asked  that  we  further  define  the  scope 
of  a  breach  of  security.  Along  this  same 
line,  another  commenter  stated  that  the 
proposed  security  incident  procedures 
were  too  vague  as  stated.  We  were  asked 
to  specify  what  a  seciu-ity  incident 
would  be,  what  the  internal  chain  for 
reporting  procedures  would  be,  and 
what  should  be  included  in  the 
documentation  (for  example,  hardware/ 
software,  personnel  responses). 

Response:  We  define  a  security 
incident  in  §  164.304.  Whether  a 
specific  action  would  be  considered  a 
security  incident,  the  specific  process  of 
dociunenting  incidents,  what 
information  should  be  contained  in  the 
documentation,  and  what  the 
appropriate  response  should  be  will  be 
dependent  upon  an  entity's 
environment  and  the  information 
involved.  An  entity  should  be  able  to 
rely  upon  the  information  gathered  in 
complying  with  the  other  security 
standards,  for  example,  its  risk 
assessment  and  risk  management 
procedures  and  the  privacy  standards, 
to  determine  what  constitutes  a  security 
incident  in  the  context  of  its  business 
operations. 

b.  Comment:  One  commenter  asked 
what  types  of  incidents  must  be 
reported  to  outside  entities.  Another 
commented  that  we  clarify  that  incident 
reporting  is  internal. 

Response:  Internal  reporting  is  an 
inherent  part  of  security  incident 
procedures.  This  regulation  does  not 
specifically  require  any  incident 
reporting  to  outside  entities.  External 
incident  reporting  is  dependent  upon 
business  and  legal  considerations. 

c.  Comment:  One  commenter  stated 
that  network  activity  should  be 
included  here. 

Response:  We  see  no  reason  to 
exclude  network  activity  under  this 
requirement.  Improper  network  activity 
should  be  treated  as  a  secxuity  incident, 
because,  by  definition,  it  represents  an 
improper  instance  of  access  to  or  use  of 
information. 
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d.  Comment:  One  conunenter  stated 
that  this  requirement  should  address 
suspected  misuse  also. 

Response:  We  agree  that  security 
incidents  include  misuse  of  data; 
therefore,  this  requirement  is  addressed. 

e.  Comment:  Several  conunenters 
asked  that  this  requirement  be  deleted. 
One  commenter  asked  that  we  delete  the 
implementation  features. 

Response:  As  indicated  above,  we 
have  adopted  the  proposed  standard 
and  combined  the  implementation 
specifications. 

7.  Contingency  Plan  (§  164.308(a)(7)(i)) 

We  proposed  that  a  contingency  plan 
must  be  in  effect  for  responding  to 
system  emergencies.  The  plan  would 
include  an  applications  and  data 
criticality  analysis,  a  data  backup  plan, 
a  disaster  recovery  plan,  an  emergency 
mode  operation  plan,  and  testing  and 
revision  procedures. 

In  this  final  rule,  we  make  the 
implementation  specifications  for 
testing  and  revision  proceduires  and  an 
applications  and  data  criticality  analysis 
addressable,  but  otherwise  require  that 
the  contingency  features  proposed  be 
met. 

a.  Comment:  Several  commenters 
suggested  the  contingency  plan 
requirement  be  deleted.  Several  thought 
that  this  aspect  of  the  proposed 
regulation  went  beyond  its  intended 
scope.  Another  believed  that  more 
discussion  and  development  is  needed 
before  developing  regulatory  guidance 
on  contingency  plans.  Others  wanted 
this  to  be  an  optional  requirement.  In 
contrast,  one  commenter  requested  more 
guidance  concerning  contingency 
planning.  Still  others  wanted  to  require 
that  a  contingency  plan  be  in  place  but 
stated  that  we  should  not  regulate  its 
contents.  One  comment  stated  that  data 
backup,  disaster  recovery,  and 
emergency  mode  operation  should  not 
be  part  of  this  requirement. 

Response:  A  contingency  plan  is  the 
only  way  to  protect  the  availability, 
integrity,  and  sectuity  of  data  diuing 
unexpected  negative  events.  Data  are 
often  most  exposed  in  these  events, 
since  the  usual  security  meastues  may 
be  disabled,  ignored,  or  not  observed. 

Each  entity  needs  to  determine  its 
own  risk  in  the  event  of  an  emergency 
that  would  result  in  a  loss  of  operations. 
A  contingency  plan  may  involve  highly 
complex  processes  in  one  processing 
site,  or  simple  manual  processes  in 
another.  The  contents  of  any  given 
contingency  plan  will  depend  upon  the 
nature  and  configuration  of  the  entity 
devising  it. 

While  the  contingency  plan  standard 
must  be  met,  we  agree  that  the  proposed 


testing  and  revision  implementation 
feature  should  be  an  addressable 
implementation  specification  in  this 
final  rule.  Dependent  upon  the  size, 
configuration,  and  environment  of  a 
given  covered  entity,  the  entity  should 
decide  if  testing  and  revision  of  all  parts 
of  a  contingency  plan  should  be  done  or 
if  there  are  more  reasonable  alternatives. 
The  same  is  true  for  the  proposed 
applications  and  data  criticality  analysis 
implementation  feature.  We  have 
revised  the  final  rule  to  reflect  this 
approach. 

D.  Comment:  One  commenter  believed 
that  adhering  to  this  requirement  could 
prove  biudensome.  Another  stated  that 
testing  of  certain  parts  of  a  contingency 
plan  would  be  burdensome,  and  even 
infeasible,  for  smaller  entities. 

Response:  Without  contingency 
planning,  a  covered  entity  has  no 
assurance  that  its  critical  data  could 
survive  an  emergency  situation.  Recent 
events,  such  as  September  11,  2001, 
illustrate  the  importance  of  such 
planning.  Contingency  planning  will  be 
scalable  based  upon,  among  other 
factors,  office  configuration,  and  risk 
assessment.  However,  in  response  to  the 
scalability  issue  raised  by  the 
commenter,  we  have  made  the  testing 
and  revision  implementation 
specification  addressable  (see 
§  164.308(a)(7)(ii)). 

c.  Comment:  Two  commenters 
considered  a  2-year  implementation 
time  frame  for  this  requirement 
inadequate  for  large  health  plans. 
Another  commenter  stated  that 
implementation  of  measures  against 
natural  disaster  would  be  too  big  an 
issue  for  this  regulation. 

Response:  The  statute  sets  forth  the 
compliance  dates  for  the  initial 
standards.  The  statute  requires  that 
compliance  with  initial  standards  is  not 
later  than  2  years  after  adoption  of  the 
standards  for  all  covered  entities  except 
small  health  plans  for  which  the 
compliance  date  is  not  later  than  3  years 
after  adoption. 

The  final  rule  calls  for  covered 
entities  to  consider  how  natural 
disasters  could  damage  systems  that 
contain  electronic  protected  health 
information  and  develop  policies  and 
procedures  for  responding  to  such 
situations.  We  consider  this  to  be  a 
reasonable  precautionary  step  to  take 
since  in  many  cases  the  risk  would  be 
deemed  to  be  low. 

d.  Comment:  A  commenter  requested 
clarification  of  the  term  "Emergency 
mode"  with  regard  to  the  proposed 
"Emergency  mode  operation  plan" 
implementation  featiue. 

Response:  We  have  clarified  the 
"Emergency  mode  operations  plan"  to 


show  that  it  only  involves  those  critical 
business  processes  that  must  occur  to 
protect  the  security  of  electronic 
protected  health  information  during  and 
immediately  afters  crisis  situation. 

8.  Evaluation  (§  164.308(a)(8)) 

We  proposed  that  certification  would 
be  required  and  could  be  performed 
internally  or  by  an  external  accrediting 
agency.  We  solicited  input  on 
appropriate  mechanisms  to  permit  an 
independent  assessment  of  compliance. 
We  were  particularly  interested  in  input 
from  those  engaging  in  health  care 
electronic  data  interchange  (EDI),  as 
well  as  independent  certification  and 
auditing  organizations  addressing  issues 
of  documentary  evidence  of  steps  taken 
for  compliance;  need  for,  or  desirability 
of,  independent  verification,  validation, 
and  testing  of  system  changes;  and 
certifications  required  for  off-the-shelf 
products  used  to  meet  the  requirements 
of  this  regulation.  We  also  solicited 
comments  on  the  extent  to  which 
obtaining  external  certification  would 
create  an  undue  burden  on  small  or 
nual  providers. 

In  this  final  rule,  we  require  covered 
entities  to  periodically  conduct  an 
evaluation  of  their  seciu'ity  safeguards  to 
demonstrate  and  doctunent  their 
compliance  with  the  entity's  security 
policy  and  the  requirements  of  this 
subpart.  Covered  entities  must  assess 
the  need. for  a  new  evaluation  based  on 
changes  to  their  security  environment 
since  their  last  evaluation,  for  example, 
new  technology  adopted  or  responses  to 
newly  recognized  risks  to  the  security  of 
their  information. 

a.  Comment:  We  received  several 
comments  that  certification  should  be 
performed  externally.  A  larger  group  of 
commenters  preferred  self-certification. 
The  majority  of  the  comments,  however, 
were  to  the  effect  that  external 
certification  should  be  encouraged  but 
not  mandated. 

A  number  of  commenters  thought  that 
mandating  external  certification  would 
create  an  undue  financial  burden, 
regardless  of  the  size  of  the  entity  being 
certified.  One  commenter  stated  that 
external  certification  would  not  place  an 
undue  burden  on  a  small  or  rural 
provider. 

Response:  Evaluation  by  an  external 
entity  is  a  business  decision  to  be  left  to 
each  covered  entity.  Evaluation  is 
required  un^er  §,1 64.308(a)(8),  but  a" 
covered  entity  may  comply  with  this 
standard  either  by  using  its  own 
workforce  or  an  external  accreditation 
agency,  which  would  be  acting  as  a 
business  associate.  External  evaluation 
may  be  too  costly  an  option  for  small 
entities. 
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b.  Comment:  Several  commenters 
stated  that  the  certification  should  cover 
all  components  of  the  proposed  rule,  not 
just  the  information  systems. 

Response:  We  agree.  We  have  revised 
this  section  to  reflect  that  evaluation 
would  be  both  technical  and 
nontechnical  components  of  security. 

c.  Comment:  A  number  of 
commenters  expressed  a  desire  for  the 
creation  of  certification  guides  or 
models  to  complement  the  rule. 

Response:  We  agree  that  creation  of 
compliance  guidelines  or  models  for 
different  business  environments  would 
help  in  the  implementation  and 
evaluation  of  HIPAA  security 
requirements  and  we  encourage 
professional  associations  and  others  to 
do  so.  We  may  develop  technical 
assistance  materials,  but  do  not  intend 
to  create  certification  criteria  because 
we  do  not  have  the  resources  to  address 
the  large  number  of  different  business 
environments. 

d.  Comment:  Some  commenters  asked 
how  certification  is  possible  without 
specifying  the  level  of  risk  that  is 
permissible. 

Response:  The  level  of  risk  that  is 
permissible  is  specified  by  §  164.306(a). 
How  such  risk  is  managed  will  be 
determined  by  a  covered  entity  through 
its  security  risk  analysis  and  the  risk 
mitigation  activities  it  implements  in 
order  to  ensure  that  the  level  of  security 
required  by  §  164.306  is  provided. 

e.  Comment:  Several  commenters 
requested  creation  of  a  list  of  Federally 
"certified"  security  software  and  off-the- 
shelf  products.  Several  others  stated  that 
this  request  was  not  feasible.  Regarding 
certification  of  off-the-shelf  products, 
one  commenter  thought  this  should  be 
encouraged,  but  not  mandated;  several 
thought  this  would  be  an  impractical 
endeavor. 

Response:  While  we  will  not  assume 
the  task  of  certifying  software  and  off- 
the-shelf  products  for  the  reason 
described  above,  we  have  noted  with 
interest  that  other  Government  agencies 
such  as  the  National  Institute  of 
Standards  and  Technology  (NIST)  are 
working  towards  that  end.  The  health 
,  care  industry  is  encouraged  to  monitor 
the  activity  of  NIST  and  provide 
comments  and  suggestions  when 
requested  (see  bttp:// 
www.niap.nist.gpv.). 

f.  Comment:  One  conmienter  stated. 
"With  HCFA's  publishing  of  these 
HIPAA  standards,  and  their  desire  to 
retain  the  final  responsibility  for 
determining  violations  and  imposing 
penalties  of  the  statute,  it  also  seems 
appropriate  for  HCFA  to  also  provide 
certifying  services  to  ensure  security 
compliance." 


Response:  In  view  of  the  enormous 
number  and  variety  of  covered  entities, 
we  believe  that  evaluation  can  best  be 
handled  through  the  marketplace, 
which  can  develop  more  usable  and 
targeted  evaluation  instruments  and 
processes. 

8.  Business  Associate  Contracts  or  Other 
Arrangements  (§  164.308(b)(1)) 

In  the  proposed  rule  §  142.308(a)(2) 
"Chain  of  trust"  requirement,  we 
proposed  that  covered  entities  be 
required  to  enter  into  a  chain  of  trust 
partner  agreement  with  their  business 
partners,  in  which  the  partners  would 
agree  to  electronically  exchange  data 
and  protect  the  integrity, 
confidentiality,  and  availability  of  the 
data  exchanged.  This  standard  has  been 
modified  fitim  the  proposed 
requirement  to  reflect,  in  §  164.308(b)(1) 
"Business  associate  contracts  and  other 
arrangements."  the  business  associate 
structure  put  in  place  by  the  Privacy 
Rule. 

In  this  final  rule,  covered  entities 
must  enter  into  a  contract  or  other 
arrangement  with  persons  that  meet  the 
definition  of  business  associate  in 
§  160.103.  The  covered  entity  must 
obtain  satisfactory  assurances  from  the 
business  associate  that  it  will 
appropriately  safeguard  the  information 
in  accordance  with  these  standards  (see 
§  164.314(a)(1)). 

The  comments  received  on  the 
proposed  chain  of  trust  partner 
agreements  are  discussed  in  section  2 
"Business  associate  contracts  and  other 
arrangements"  of  the  discussion  of 
§164.314  below. 

9.  Proposed  Requirements  Not  Adopted 
in  This  Final  Rule 

a.  Security  Configuration  Management 

We  proposed  that  an  organization 
would  be  required  to  implement 
measures,  practices,  and  procedures 
regarding  security  configuration 
management.  They  would  be 
coordinated  and  integrated  with  other 
system  configuration  management 
practices  for  the  security  of  information 
systems.  These  would  include 
docimientation.  hardware  and/or 
software  installation  and  maintenance 
review  and  testing  for  security  features, 
inventory  procedures,  security  testing, 
and  virus  checking. 

Comment:  Several  commenters  asked 
that  the  entire  requirement  be  deleted. 
Several  others  asked  that  the  inventory 
and  virus  checking  implementation 
features  be  removed  as  they  believe 
those  features  are  not  germane  to 
security  configuration  management.  A 
number  of  commenters  requested  that 


security  testing  be  deleted  because  this 
implementation  feature  is  too  detailed, 
unreasonable,  impractical,  and  beyond 
the  scope  of  the  legislation.  Others 
stated  that  the  testing  would  be  very 
complex  and  expensive.  Others  wanted 
more  clarification  of  what  we  intend  by 
security  testing,  and  how  much  would 
be  enough.  A  number  of  commenters 
asked  that  all  of  the  implementation 
featiires  be  deleted.  Others  asked  that 
the  implementation  features  be  made 
optional.  Several  conunenters  wanted  to 
know  the  scope  of  organizational 
integration  required.  Several  others 
asked  if  what  we  meant  by  Security 
Configuration  Management  was  change 
or  version  control. 

Response:  Upon  review,  this 
requirement  appears  unnecessary 
because  it  is  redundant  of  other 
requirements  we  are  adopting  in  this 
rule.  A  covered  entity  will  have 
addressed  the  activities  described  by  the 
features  under  this  proposed 
requirement  by  virtue  of  having 
implemented  the  risk  analysis,  risk 
management  measures,  sanction 
policies,  and  information  systems 
criticality  review  called  for  under  the 
security  management  process.  The 
proposed  documentation 
implementation  feature  has  been  made 
a  separate  standard  (see  §  164.316).  As 
a  result,  the  Security  Configuration 
Management  requirement  is  not  adopted 
in  this  final  rule. 


b.  Formal  Mechanism  for  Processing 
Records 

The  proposed  rule  proposed  requiring 
a  formal  mechanism  for  processing 
records,  and  documented  policies  and 
procedures  for  the  routine  and 
nonroutine  receipt,  manipulation, 
storage,  dissemination,  transmission, 
and/or  disposal  of  health  information. 
This  requirement  has  not  been  adopted 
in  the  final  rule. 

Comment:  Several  commenters 
thought  this  requirement  concerned  the 
regulation  of  formal  procedures  for  how 
an  entity  does  business  and  stated  that 
such  procedures  should  not  be 
regulated.  Others  asked  for  additional 
clarification  of  what  is  meant  by  this 
requirement.  One  commenter  thought 
the  requirement  too  ambiguous  and 
asked  for  clarification  as  to  whether  we 
meant  such  things  as  "the  proper 
handling  of  storage  media,  databases, 
transmissions,"  or  "the  clinical  realm  of 
processes." 

Two  commenters  asked  how 
extensive  this  requirement  would  be 
and  whether  systems'  user  manuals  and 
policies  and  procedures  for  handling 
health  information  would  suffice  and 
what  level  of  detail  would  be  expected. 
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Several  thought  this  requirement 
could  result  in  a  significant  resource  ' 
and  monetary  biuden  to  develop  and 
maintain  formal  procedures.  Two  asked 
for  an  explanation  of  the  benefit  to  be 
derived  from  this  requirement. 

One  asked  that  covered  entities  be 
required  to  document  processes  that 
create  a  security  risk  only  and  suggested 
that  a  risk  assessment  would  determine 
the  need  for  this  documentation. 

Response:  We  agree  with  the 
commenters  that  the  standard  is 
ambiguous,  and  upon  review,  is 
unnecessary  because  the  remaining 
standards,  for  example,  device  and 
media  controls,  provide  adequate 
safeguards.  Accordingly,  this 
requirement  is  not  adopted  in  this  final 
rule. 

F.  Physical  Safeguards  (§164.310) 

We  proposed  requirements  and 
implementation  featiu^s  for 
docimiented  physical  safeguards  to 
guard  data  integrity,  confidentiality,  and 
availability.  We  proposed  to  require 
safeguards  in  the  following  areas: 
Assigned  security  responsibility;  media 
controls;  physical  access  controls; 
policies  and  guidelines  on  workstation 
use;  a  secure  workstation  location;  and 
security  awareness  training.  A  number 
of  specific  implementation  features 
were  proposed  under  the  media  controls 
and  physical  access  controls 
requirements. 

In  §  164.310  of  this  final  rule,  most  of 
the  proposed  implementation  featiu°es 
are  adopted  as  addressable 
implementation  specifications.  The 
proposed  requirements  for  the  assigned 
security  responsibility  and  security 
awareness  training  requirements  are 
relocated  in  §  164.308. 

1.  General  Comments 

a.  Comment:  Several  commenters 
made  suggestions  to  modify  the 
language  to  more  clearly  describe 
"Physical  safeguards." 

Response:  In  response  to  comments, 
we  have  revised  the  definition  of 
"Physical  safeguards"  to  read  as 
follows:  "Physical  safeguards  are 
security  measures  to  protect  a  covered 
entity's  electronic  information  systems 
and  related  buildings  and  equipment, 
from  natural  and  environmental 
hazards,  and  luiauthorized  intrusion." 

b..  Comment:  One  commenter  was 
concerned  that  electronic  security 
systems  could  not  be  used  in  lieu  of 
physical  security  systems. 

Response:  This  final  rule  does  not 
preclude  the  use  of  electronic  security 
systems  in  lieu  of,  or  in  combination 
with,  physical  securify  systems  to  meet 
a  "Physical  safeguard"  standard. 


2.  Facility  Access  Controls 
(§  164.310(a)(1)) 

We  proposed,  under  the  "Physical 
access  controls"  requirement,  formal, 
documented  policies  and  procedures  for 
limiting  physical  access  to  an  entify 
while  ensuring  that  properly  authorized 
access  is  allowed.  These  controls  would 
include  the  following  implementation 
featufts:  disaster  recovery,  emergency 
inode  operation,  equipment  control 
(into  and  out  of  site),  a  facility  security 
plan,  procedures  for  verifying  access 
authorizations  before  physical  access, 
maintenance  records,  need-to-know 
procedures  for  personnel  access,  sign-in 
for  visitors  and  escort,  if  appropriate, 
and  testing  and  revision. 

In  §  164.310(a)(2)  below,  we  combine 
and  restate  these  as  addressable 
implementation  specifications.  These 
are  contingency  operations,  facility 
security  plan,  access  control  and 
validation  procedures,  and  maintenance 
records. 

a.  Comment:  Many  commenters  were 
concerned  because  Uie  proposed 
language  would  require  implementation 
of  all  physical  access  control  features. 
Other  commenters  were  concerned  that 
the  language  did  not  allow  entities  to 
use  the  results  of  their  risk  assessment 
and  risk  management  process  to  arrive 
at  the  appropriate  solutions  for  them. 

Response:  We  agree  that 
implementation  of  all  implementation 
specifications  may  not  be  appropriate  in 
all  situations.  While  the  facility  access 
controls  stemdard  must  be  met,  we  agree 
that  the  implementation  specifications 
should  not  be  required  in  all 
circumstances,  but  should  be 
addressable.  In  this  final  rule,  all  four 
implementation  specifications  are 
addressable. 

We  have  also  determined,  based  on 
"level  of  detail"  comments  requesting 
consolidation  of  the  list  of 
implementation  features,  that  the 
proposed  implementation  feature 
"Equipment  control  (into  and  out  of 
site)"  was  redimdant.  "Equipment 
control"  is  already  covered  under  the 
"Device  and  media  controls"  standard 
at  §  164.310(d)(1).  Accordingly,  we  have 
eliminated  it  as  a  separate 
implementation  specification. 

b.  Comment:  One  commenter  raised 
the  issue  of  a  potential  conflict  of 
authority  between  those  having  access 
to  the  data  and  those  responsible  for 
checking  and  maintaining  access 
controls. 

Response:  Any  potential  conflicts 
should  be  identified,  addressed,  and 
resolved  in  the  policies  and  procedures 
developed  according  to  the  standards 
under  §  164.308. 


c.  Comment:  Several  commenters 
questioned  whether  "Physical  Access 
Controls"  was  a  descriptive  phrase  to 
describe  a  technology  to  he  used,  or 
whether  the  phrase  referred  to  a  facility. 

Response:  We  agree  that  the  term     . 
"Physical"  may  be  misleading;  to 
remove  any  confusion,  the  requirement 
is  reflected  in  this  final  rule  as  a 
standard  titled  "FaciUty  access 
controls."  We  believe  this  is  a  more 
precise  term  to  describe  that  the 
standard,  and  its  associated 
implementation  specifications,  is 
applicable  to  an  entity's  business 
location  or  locations. 

d.  Comment:  Several  commenters 
requested  that  the  disaster  recovery  and 
emergency  mode  operations  features  be 
moved  to  "Administrative  safeguards." 
Other  commenters  recommended  that 
disaster  recovery  and  emergency  mode 
operations  should  be  replaced  by.  and 
included  in.  a  "Contingency 
Operations"  implementation  feature. 

Response:  The  "Administrative 
safeguards"  section  addresses  the 
contingency  planning  that  must  be  done 
to  contend  with  emergency  situations. 
The  placement  of  the  disaster  recovery 
and  emergency  mode  operations 
implementation  specifications  in  the 
"Physical  safeguards"  section  is  also 
appropriate,  however,  because 
"Physical"  safeguards"  defines  the 
physical  operations  (processes)  that 
provide  access  to  the  facility  to 
implement  the  associated  plans, 
developed  under  §  164.308.  We  agree, 
however,  that  the  term  '^contingency 
operations"  better  describes,  and  would 
include,  disaster  recovery  and 
emergency  mode  operations,  and  have 
modified  the  regulation  text  accordingly 
(see  §  164.310(a)(1)). 

e.  Comment:  Commenters  were 
concerned  about  having  to  address  in 
their  facility  security  plan  the  exterior/ 
interior  security  of  a  building  when  they 
are  one  of  many  occupants  rather  than 
the  sole  occupant.  Additional 
commenters  were  concerned  that  the 
responsibility  for  physical  security  of 
the  building  could  not  be  delegated  to 

a  third  party  when  the  covered  entity 
shares  the  building  with  other  offices. 

Response:  The  faciUty  security  plan  is 
an  addressable  implementation 
specification.  However,  the  covered 
entity  retains  responsibility  for 
considering  facility  security  even  where 
it  shares  space  within  a  building  with 
other  organizations.  Facility  security 
measures  taken  by  a  third  party  must  be 
considered  and  documented  in  the 
covered  entity's  facility  security  plan, 
when  appropriate. 
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3.  Workstation  Use  {§  164.310(b)) 

We  proposed  policy  and  guidelines 
on  workstation  use  that  included 
documented  instructions/procedures 
delineating  the  proper  functions  to  be 
performed  and  the  manner  in  which 
those  functions  are  to  be  performed  (for 
example,  logging  off  before  leaving  a 
workstation  unattended)  to  maximize 
the  security  of  health  information.  In 
this  Bnal  rule,  we  adopt  this  standard/ 

Comment:  One  commenter  was 
concerned  most  people  may  be  misled 
by  the  use  of  "terminal"  as  an  example 
in  the  definition  of  workstation.  The 
concern  was  that  the  standard  only 
addresses  "fixed  location  devices," 
while  in  many  instances  the  workstation 
has  become  a  laptop  computer. 

Response:  For  clarity,  we  have  added 
the  definition  of  "workstation"  to 
§  164.304  and  deleted  the  word 
"terminal"  from  the  description  of 
workstation  use  in  §  164.310(b). 

4.  Workstation  Security  (§  164.310(c)) 

We  proposed  that  each  organization 
would  be  required  to  put  in  place 
physical  safeguards  to  restrict  access  to 
information.  In  this  final  rule,  we  retain 
the  general  requirement  for  a  seciu« 
workstation. 

Comment:  Comments  were  directed 
toward  the  example  profiled  in  the 
definition  of  a  secure  workstation 
location.  It  was  believed  that  what 
constitutes  a  secure  workstation 
location  must  be  dependent  upon  the 
entity's  risk  management  process. 

Response:  We  agree  that  what 
constitutes  an  appropriate  solution  to  a 
covered  entity's  workstation  seciuity 
issues  is  dependent  on  the  entity's  risk 
analysis  and  risk  management  process. 
Because  many  commenters  incorrectly 
interpreted  the  examples  as  the  required 
and  only  solution  for  securing  the 
workstation  location,  we  have  modified 
the  regulations  text  description  to 
generalize  the  requirement  (see 
§  164.310(c)).  Also,  for  clarity,  the  title 
"Secure  workstation  location"  has  been 
changed  to  "Workstation  security"  (see 
also  the  definition  of  "Workstation"  at 
§164.304). 

5.  Device  and  Media  Controls 
(§  164.310(d)(1)) 

We  proposed  that  covered  entities 
have  media  controls  in  the  form  of 
formal,  documented  policies  and 
procedures  tliat  govern  the  receipt  and 
removal  of  hardware  and/or  software 
(for  example,  diskettes  and  tapes)  into 
and  out  of  a  facility.  Implementation 
features  would  have  included  "Access 
control,"  "Accountability"  (tracking 
mechanism),  "Data  backup,"  "Data 
storage,"  and  "Disposal." 


In  this  final  rule,  we  adopt  most  of 
these  provisions  as  addressable 
implementation  specifications  and  add 
a  specification  for  media  re-use.  We 
change  the  name  from  "Media  controls" 
to  "Device  and  media  controls"  to  more 
clearly  reflect  that  this  standard 
concerns  hardware  as  well  as  electronic 
media.  The  proposed  "Access  control" 
implementation  featiire  has  been 
removed,  as  it  is  addressed  as  part  of 
other  standards  (see  section  III.C.12.C  of 
this  preamble). 

a.  Comment:  Ope  commenter  was 
concerned  about  the  exclusion  of 
removable  media  devices  from  examples 
of  physical  types  of  hardware  and/or 
software. 

Response:  The  media  examples  used  . 
were  not  intended  to  represent  all 
possible  physical  types  of  hardware 
and/or  software.  Removable  media 
devices,  although  not  specifically  listed, 
are  not  intended  to  be  excluded. 

b.  Comment:  Comments  were  made 
that  the  issue  of  equipment  re-use  or 
recycling  of  media  containing  mass 
storage  was  not  addressed  in  "Media 
controls." 

Response:  We  agree  that  equipment 
re- use  or  recycling  should  be  addressed, 
since  this  equipment  may  contain 
electronic  protected  health  information. 
The  "Device  and  media  controls" 
standard  is  accordingly  expanded  to 
include  a  required  implementation 
specification  that  addresses  the  re-use  of 
media  (see  §  164.310(d)(2)(ii)). 

c.  Comment:  Several  commenters 
asked  for  a  definition  of  the  term 
"facility,"  as  used  in  the  proposed 
"Media  controls"  requirement 
description.  Commenters  were  imclear 
whether  we  were  talking  about  a 
corporate  entity  or  the  physical  plant. 

Response:  The  term  "facility"  refers  to 
the  physical  premises  and  the  interior 
and  exterior  of  a  building(s).  We  have 
added  this  definition  to  §  164.304. 

d.  Comment:  Several  commenters 
believe  the  "Media  controls" 
implementation  features  are  too  onerous 
and  should  be  deleted. 

Response:  While  the  "Device  and 
media  controls"  standard  must  be  met, 
we  believe,  based  upon  further  review, 
that  implementation  of  all  specifications 
would  not  be  necessary  in  every 
situation,  and  might  even  be  coiuiter- 
productive  in  some  situations.  For 
example,  small  providers  would  be 
unlikely  to  be  involved  in  large-scale 
moves  of  equipment  that  would  require 
systematic  tracking,  unlike,  for  example, 
large  health  care  providers  or  health 
plans.  We  have,  therefore,  reclassified 
the  "Accountability  and  data  backup" 
implementation  specification  as 


addressable  to  provide  more  flexibility 
in  Aieeting  the  standard. 

e.  Comment:  One  commenter  was 
concerned  about  the  accountability 
impact  of  audit  trails  on  system 
resoiuces  and  thp  pace  of  system 
services. 

Response:  The  proposed  audit  trail 
implementation  feature  appears  as  the 
addressable  "Accountability" 
implementation  specification.  The  name 
change  better  reflects  the  purpose  and 
intended  scope  of  the  implementation 
specification.  This  implementation 
specification  does  not  address  audit 
trails  within  systems  and/or  software. 
Rather  it  requires  a  record  of  the  actions 
of  a  person  relative  to  the  receipt  and 
removal  of  hardware  and/or  software 
into  and  out  of  a  facility  that  are 
traceable  to  that  person.  The  impact  of 
maintaining  accountability  on  system 
resources  and  services  will  depend 
upon  the  complexity  of  the  mechanism 
to  establish  accountability.  For  example, 
the  appropriate  mechanism  for  a  given 
entity  may  be  manual,  such  as  receipt 
and  removal  restricted  to  specific 
persons,  with  logs  kept.  Maintaining 
accoimtability  in  such  a  fashion  should 
have  a  minimal,  if  any,  effect  on  system 
resources  and  services. 

f.  Comment:  A  commenter  was 
concerned  about  the  resoiuce 
expenditure  (system  and  fiscal)  for  total 
e-mail  backup  and  wanted  a 
clarification  of  the  extensiveness  of  data 
backup. 

Response:  The  data  an  entity  needs  to 
backup,  and  which  operations  should  be 
used  to  carry  out  the  backup,  should  be 
determined  by  the  entity's  risk  analysis 
and  risk  management  process.  The  data 
backup  plan,  which  is  part  of  the 
required  contingency  plan  (see 
§  164.308(a)(7)(ii)(A)),  should  define 
exactly  what  information  is  needed  to 
be  retrievable  to  allow  the  entity  to 
continue  business  "as  usual"  in  the  face 
of  damage  or  destruction  of  data, 
hardware,  or  software.  The  extent  to 
which  e-mail  backup  would  be  needed 
would  be  determined  through  that 
analysis. 

G.  Technical  Safeguards  (§  164.312) 

We  proposed  five  technical  secvuity 
services  requirements  With  supporting 
implementation  features:  Access 
control;  Audit  controls;  Authorization 
control;  Data  authentication;  and  Entity 
authentication.  We  also  proposed 
specific  technical  security  mechanisms 
for  data  transmitted  over  a 
communications  network. 
Communications/network  controls  with 
supporting  implementation  featiu«s; 
Integrity  controls;  Message 
authentication;  Access  controls; 
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Encryption;  Alarm;  Audit  trails;  Entity 
authentication:  and  Event  reporting. 

In  this  final  rule,  we  consolidate  these 
provisions  into  §  164.312.  That  section 
now  includes  standards  regarding 
access  controls,  audit  controls,  integrity 
(previously  titled  data  authentication), 
person  or  entity  authentication,  and 
transmission  security.  As  discussed 
below,  while  certain  implementation 
specifications  are  required,  many  of  the 
proposed  security  implementation 
featiues  are  now  addressable 
implementation  specifications.  The 
function  of  authorization  control  has 
been  incorporated  into  the  information 
access  management  standard  under 
§  164.308,  Administrative  safeguards. 

1.  Access  Control  (§  164.312(a)(1)) 

In  the  proposed  rule,  we  proposed  to 
require  that  the  access  controls 
requirement  include  features  for 
emergency  access  procedures  and 
provisions  for  context-based,  role-based, 
and/or  user-based  access;  we  also 
proposed  the  optional  use  of  encryption 
as  a  means  of  providing  access  control. 
In  this  final  rule,  we  require  unique  user 
identification  and  provision  for 
emergency  access  procedures,  and 
retain  encryption  as  an  addressable 
implementation  specification.  We  also 
make  "Automatic  logoff'  an  addressable 
implementation  specification. 
"Automatic  logoff'  and  "Unique  user 
identification"  were  formerly 
implementation  featiu-es  imder  the 
proposed  "Entity  authentication"  (see 
§  164.312(d)). 

a.  Comment:  Some  commenters 
believe  that  in  specifying  "Context," 
"Role,"  and  "User"  based  controls,  use 
of  other  controls  would  effectively  be 
excluded,  for  example,  "Partition  rule- 
based  access  controls,"  and  the 
development  of  new  access  control 
technology. 

Response:  We  agree  with  the 
commenters  that  other  types  of  access 
controls  should  be  allowed.  There  was 
no  intent  to  limit  the  implementation 
features  to  the  named  technologies  and 
this  final  rule  has  been  reworded  to 
make  it  clear  that  use  of  any  appropriate 
access  control  mechanism  is  allowed. 
Proposed  implementation  features  titled 
"Context-based  access,"  "Role-based 
access,"  and  "User-based  access"  have 
been  deleted  and  the  access  control 
standard  at  §  164.312(a)(1)  states  the 
general  requirement. 

b.  Comment:  A  large  number  of 
comments  were  received  objecting  to 
the  identification  of  "Automatic  logoff" 
as  a  mandatory  implementation  feature. 
Generally  the  conunents  asked  that  we 
not  be  so  specific  and  allow  other  forms 
of  inactivity  lockout,  and  that  this  type 


of  feature  be  made  optional,  based  more 
on  the  particular  configuration  in  use 
and  a  risk  assessment/analysis. 
Response:  We  agree  with  the 
conunents  that  mandating  an  automatic 
logoff  is  too  specific.  This  final  rule  has 
been  written  to  clarify  that  the  proposed 
implementation  featvue  of  automatic 
logoff  now  appears  as  an  addressable 
access  control  implementation 
specification  and  also  permits  the  use  of 
an  equivalent  measure. 

c.  Comment:  We  received  comments 
asking  that  encryption  be  deleted  as  an 
implementation  feature  and  stating  that 
encryption  is  not  required  for  "data  at 
rest." 

Response:  The  use  of  file  encryption 
is  an  acceptable  method  of  denying 
access  to  information  in  that  file. 
Encryption  provides  confidentiality, 
which  is  a  form  of  control.  The  use  of 
enayption,  for  the  purpose  of  access 
control  of  data  at  rest,  should  be  based 
upon  an  entity's  risk  analysis. 
Therefore,  encryption  has  been  adopted 
as  an  addressable  implementation 
specification  in  this  final  rule. 

d.  Comment:  We  received  one 
comment  stating  that  the  proposed 
implementation  feature  "Procedure  for 
emergency  access,"  is  not  access  control 
and  recommending  that  emergency 
access  be  made  a  separate  requirement. 

Response:  We  believe  that  emergency 
access  is  a  necessary  part  of  access 
controls  and,  therefore,  is  properly  a 
required  implementation  specification 
of  the  "Access  controls"  standard. 
Access  controls  will  still  be  necessary 
under  emergency  conditions,  although 
they  may  be  very  difi'erent  from  those 
used  in  normal  of>erational 
circumstances.  For  example,  in  k 
situation  when  normal  environmental 
systems,  including  electrical  power, 
have  been  severely  damaged  or  rendered 
inoperative  due  to  a  natural  or  man- 
made  disaster,  procedures  should  be 
established  beforehand  to  provide 
guidance  on  possible  ways  to  gain 
access  to  needed  electronic  protected 
health  information. 

2.  Audit  Controls  (§  164.312(b)) 

We  proposed  that  audit  control 
mechanisms  be  put  in  place  to  record 
and  examine  system  activity.  We  adopt 
this  requirement  in  this  final  rule. 

a.  Comment:  We  received  a  comment 
stating  that  "Audit  controls"  should  be 
an  implementation  feature  rather  than 
the  standard,  and  suggesting  that  we 
change  the  title  of  the  standard  to 
"Accountability,"  and  provide 
additional  detail  to  the  audit  control 
implementation  feature. 

Response:  We  do  not  adopt  the  term 
"Accountability"  in  this  final  rule 


because  it  is  not  descriptive  of  the 
requirement,  which  is  to  have  the 
capability  to  record  and  examine  system 
activity.  We  believe  that  it  is 
appropriate  to  specify  audit  controls  as 
a  type  of  technical  s^eguard.  Entities 
have  flexibility  to  implement  the 
standard  in  a  manner  appropriate  to 
their  needs  as  deemed  necessary  by 
their  ov^rn  risk  analyses.  For  example,     ■- 
see  MIST  Special  Publication  800-14, 
Generally  Accepted  Principles  and 
Practices  for  Securing  Information 
Technology  Systems  and  NIST  Special 
Publication  800-33,  Underlying 
Technical  Models  for  Information 
Technology  Security. 

b.  Comment:  One  commenter 
recommended  that  this  final  rule  state 
that  audit  control  mechanisms  should 
be  implemented  based  on  the  findings 
of  an  entity's  risk  assessment  and  risk 
analysis.  The  commenter  asserted  that 
audit  control  mechanisms  should  be 
utilized  only  when  appropriate  and 
necessary  and  should  not  adversely 
affect  system  performance. 

Response:  We  support  the  use  of  a 
risk  assessment  and  risk  analysis  to 
determine  how  intensive  any  audit 
control  function  should  be.  We  believe 
that  the  audit  control  requirement 
should  remain  mandatory,  however, 
since  it  provides  a  means  to  assess 
activities  regarding  the  electronic 
.  protected  health  information  in  an 
entity's  care. 

c.  Comment:  One  commenter  was 
concerned  about  the  interplay  of  State 
and  Federal  requirements  for  auditing  of 
privacy  data  and  requested  additional 
guidance  on  the  interplay  of  privacy 
rights,  laws,  and  the  expectation  for*, 
audits  under  the  rule. 

Response:  In  general,  the  security 
standards  will  supercede  any  contrary 
provision  of  State  law.  Security 
standards  in  this  final  rule  establish  a 
minimum  level  of  security  that  covered 
entities  must  meet.  We  note  that 
covered  entities  may  be  required  by 
other  Federal  law  to  adhere  to 
additional,  or  more  stringent  security 
measures.  Section  1178(a)(2)  of  the 
statute  provides  several  exceptions  to 
this  general  rule.  With  regard  to 
protected  health  information,  the 
preemption  of  State  laws  and  the 
relationship  of  the  Privacy  Rule  to  other 
Federal  laws  is  discussed  in  the  Privacy 
Rule  beginning  at  65  FR  82480;  the        ■ 
preemption  provisions  of  the  rule  are  set 
out  at  45  CFR  part  160,  subpart  B. 

It  should  be  noted  that  although  the 
Privacy  Rule  does  not  incorporate  a 
requirement  for  an  "audit  trail" 
function,  it  does  call  for  providing  an 
accounting  of  certain  disclosures  of 
protected  health  information  to  an 
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individual  upon  request.  There  has  been 
a  tendency  to  assume  that  this  Privacy 
Rule  requirement  would  be  satisfied  via 
some  sort  of  process  involving  audit 
trails.  We  caution  against  assuming  that 
the  Security  Rule's  requirement  for  an 
audit  capability  will  satisfy  the  Privacy 
Rule's  requirement  regarding  accounting 
for  disclosures  of  protected  health 
information.  The  two  rules  cover 
overlapping,  but  not  identical 
information.  Further,  audit  trails  are 
typically  used  to  record  uses  within  an 
electronic  information  system,  while  the 
Privacy  Rule  requirement  for  accounting 
applies  to  certain  disclosures  outside  of 
the  covered  entity  (for  example,  to 
public  health  authorities). 

3.  Integrity  (§  164.312(c)(1)) 

We  proposed  under  the  "Data 
authentication"  requirement,  that  each 
organization  be  required  to  corroborate 
that  data  in  its  possession  have  not  been 
altered  or  destroyed  in  an  unauthorized 
manner  and  provided  examples  of 
mechanisms  that  could  be  used  to 
accomplish  this  task.  We  adopt  the 
proposed  requirement  for  data 
authentication  in  the  final  rule  as  an 
addressable  implementation 
specification  "Mechanism  to 
authenticate  data,"  under  the 
"Integrity"  standard. 

a.  Comment:  We  received  a  large 
number  of  comments  requesting 
clarification  of  the  "Data 
authentication"  requirement.  Many  of 
these  comments  suggested  that  the 
requirement  be  called  "Data  integrity" 
instead  of  "Data  authentication."  Others 
asked  for  guidance  regarding  just  what 
"data"  must  be  authenticated.  A 
significant  number  of  commenters 
indicated  that  this  requirement  would 
put  an  extraordinary  burden  on  large 
segments  of  the  health  care  industry, 
particularly  when  legacy  systems  are  in 
use.  Requests  were  received  to  make 
this  an  "optional"  requirement,  based 
on  an  entity's  risk  assessment  and 
analysis. 

.    Response:  We  adopt  the  suggested 
"integrity"  terminology  because  it  more 
clearly  describes  the  intent  of  the 
standard.  We  retain  the  meaning  of  the 
term  "Data  authentication"  under  the 
addressable  implementation 
specification  "Mechanism  to 
authenticate  data,"  and  provide  an 
axample  of  a  potential  means  to  achieve 
data  integrity. 

Error-correcting  memory  and 
magnetic  disc  storage  are  examples  of 
the  built-in  data  authentication 
mechanisms  that  are  ubiquitous  in 
hardware  and  operating  systems  today. 
The  risk  analysis  process  will  address 
what  data  must  be  authenticated  and 


should  provide  answers  appropriate  to 
the  different  situations  faced  by  the 
various  health  care  entities 
implementing  this  regulation. 

Further,  we  believe  that  this  standard 
will  not  prove  difficult  to  implement, 
since  there  are  numerous  techniques 
available,  such  as  processes  that  employ 
digital  signature  or  check  sum 
technology  to  accomplish  the  task. 

b.  Comment:  We  received  numerous 
comments  suggesting  that  "Double 
keying"  be  deleted  as  a  viable  "Data 
authentication"  mechanism,  since  this 
practice  was  generally  associated  with 
the  use  of  punched  cards. 

Response:  We  agree  that  the  process 
of  "Double  keying"  is  outdated.  This 
final  rule  omits  any  reference  to 
"Double  keying." 

4.  Person  or  Entity  Authentication 
(§  164.312(d)) 

We  proposed  that  an  organization 
implement  the  requirement  for  "Entity 
authentication",  the  corroboration  that 
an  entity  is  who  it  claims  to  be. 
"Automatic  logoff"  and  "Unique  user 
identification"  were  specified  as 
mandatory  features,  and  were  to  be 
coupled  with  at  least  one  of  the 
following  features:  (1)  A  "biometric" 
identification  system;  (2)  a  "password" 
system;  (3)  a  "personal  identification 
number";  and  (4)  "telephone  callback," 
or  a  "token",  system  that  uses  a  physical 
device  for  user  identification. 

In  this  final  rule,  we  provide  a  general 
requirement  for  person  or  entity 
authentication  without  the  specifics  of 
the  proposed  rule. 

Comment:  We  received  comments 
from  a  number  of  organizations 
requesting  that  the  implementation 
features  for  entity  authentication  be 
either  deleted  in  their  entirety  or  at  least 
be  made  optional.  On  the  other  hand, 
comments  were  received  requesting  that 
the  use  of  digital  signatures  and  soft 
tokens  be  added  to  the  list  of 
implementation  featiues. 

Response:  We  agree  with  the 
commenters  that  many  different 
mechanisms  may  be  used  to 
authenticate  entities,  and  this  final  rule 
now  reflects  this  fact  by  not 
incorporating  a  list  of  implementation 
specifications,  in  order  to  allow  covered 
entities  to  use  whatever  is  reasonable 
and  appropriate.  "Digital  signatures" 
and  "soft  tokens"  may  be  used,  as  well 
as  many  other  mechanisms,  to 
implement  this  standard. 

The  proposed  mandatory 
implementation  feature,  "Unique  user 
identification,"  has  been  moved  from 
this  standard  and  is  now  a  required 
implementation  specification  under 
"Access  control "  at  §  164.312(a)(1). 


"Automatic  logoff"  has  also  been  moved 
from  this  standard  to  the  "Access 
control"  standard  and  is  now  an 
addressable  implementation 
'specification. 

5.  Transmission  Security 
(§  164.312(e)(1)) 

Under  "Technical  Security 
Mechanisms  to  Guard  Against 
Unauthorized  Access  to  Data  that  is 
Transmitted  Over  a  Communications 
Network,"  we  proposed  that 
"Commimications/network  controls"  be 
required  to  protect  the  security  of  health 
information  when  being  transmitted 
electronically  from  one  point  to  another 
over  open  networks,  along  with  a 
combination  of  mandatory  and  optional 
implementation  features.  We  proposed 
that  some  form  of  encryption  must  be 
employed  on  "open"  networks  such  as 
the  Internet  or  dial-up  lines. 

In  this  final  rule,  we  adopt  integrity 
controls  and  encryption,  as  addressable 
implementation  specifications. 

a.  Comment:  We  received  a  number  of 
comments  asking  for  overall 
clarification  as  well  as  a  definition  of 
terms  used  in  this  section.  A  definition 
for  the  term  "open  networks"  was  the 
most  requested  action,  but  there  was  a 
general  expression  of  dislike  for  the 
manner  in  which  we  approached  this 
section,  with  some  comments  suggesting 
that  the  entire  section  be  rewritten.  A 
significant  number  of  comments  were 
received  on  the  question  of  encryption 
requirements  when  dial-up  lines  were  to 
be  employed  as  a  means  of  connectivity. 
The  overwhelming  majority  strongly 
luged  that  encryption  not  be  mandatory 
when  using  any  transmission  media 
other  than  the  Internet,  but  rather  be 
considered  optional  based  on  individual 
entity  risk  assessment/analysis.  Many 
conunents  noted  that  there  are  very  few 
known  breaches  of  security  over  dial-up 
lines  and  that  nonjudicious  use  of 
encryption  can  adversely  affect 
processid^  times  and  become  both 
financially  and  technically  burdensome. 
Only  one  commenter  suggested  that 
"most"  external  traffic  should  be 
encrypted. 

Response:  In  general,  we  agree  with 
the  commenters  who  asked  for 
clarification  and  revision.  This  final  rule 
has  been  significantly  revised  to  reflect 
a  much  simpler  and  more  direct 
requirement.  The  term 
"Communications/network  controls" 
has  been  replaced  with  "Transmission 
seciuity"  to  better  reflect  the 
requirement  that,  when  electronic 
protected  health  information  is 
transmitted  from  one  point  to  another, 
it  must  be  protected  in  a  manner 
commensurate  with  the  associated  risk. 
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We  agree  with  the  commenters  that 
switched,  point-to-point  connections, 
for  example,  dial-up  lines,  have  a  very 
small  probability  of  interception. 

Thus,  we  agree  that  encryption  should 
not  be  a  mandatory  requirement  for 
transmission  over  dial-up  lines.  We  also 
agree  with  commenters  who  mentioned 
the  financial  and  technical  burdens 
associated  with  the  employment  of 
encryption  tools.  Particularly  when 
considering  situations  faced  by  small 
and  rural  providers,  it  became  clear  that 
there  is  not  yet  available  a  simple  and 
interoperable  solution  to  encrypting  e- 
mail  communications  with  patients.  As 
a  result,  we  decided  to  make  the  use  of 
encryption  in  the  transmission  process 
an  addressable  implementation 
specification.  Covered  entities  are 
encouraged,  however,  to  consider  use  of 
encryption  technology  for  transmitting 
electronic  protected  health  information, 
particularly  over  the  internet. 

As  business  practices  and  technology 
change,  there  may  arise  situations  where 
electronic  protected  health  information 
being  transmitted  from  a  covered  entity 
would  be  at  significant  risk  of  being 
accessed  by  unauthorized  entities. 
Where  risk  analysis  showed  such  risk  to 
be  significant,  we  would  expect  covered 
entities  to  encrypt  those  transmissions, 
if  appropriate,  under  the  addressable 
implementation  specification  for 
encryption. 

We  do  not  use  the  term  "open 
network"  in  this  final  rule  because  its 
meaning  is  too  broad.  We  include  as  an 
addressable  implementation 
specification  the  requirement  that 
transmissions  be  encrypted  when 
appropriate  based  on  the  entity's  risk 
analysis. 

b.  Comment:  We  received  comments 
requesting  that  the  implementation 
features  be  deleted  or  made  optional. 
Three  commenters  asked  that  the 
requirement  for  an  alarm  be  deleted. 

Response:  This  final  rule  has  been 
revised  to  reflect  deletion  of  the 
following  implementation  featiues:  (1) 
The  alarm  capability;  (2)  audit  trail;  (3) 
entity  authentication;  and  (4)  event 
reporting.  These  features  were 
associated  with  a  proposed  requirement 
for  "Communications/network  controls" 
and  have  been  deleted  since  they  are 
normally  incorporated  by 
teleconununications  providers  as  part  of 
network  management  and  control 
functions  that  are  included  with  the 
provision  of  network  services.  A  health 
care  entity  would  not  expect  to  be 
responsible  for  these  technical 
teleconununications  features.  "Access 
controls"  has  also  been  deleted  from  the 
implementation  featiUBS  since  the 
consideration  of  the  use  of  encryption 


will  satisfy  the  intent  of  this  feature.  We 
retain  as  addressable  implementation 
specifications  two  features:  (1) 
"Integrity  controls"  and  "encryption". 
"Message  authentication"  has  been 
deleted  as  an  implementation  feature 
because  the  use  of  data  authentication 
codes  (called  for  in  the  "integrity 
controls"  implementation  specification) 
satisfies  the  intent  of  "Message 
authentication." 

c.  Comment:  A  number  of  comments 
were  received  asking  that  this  final  rule 
establish  a  specific  (or  at  least  a 
minimiun)  cryptographic  algorithm 
strength.  Others  reconunended  that  the 
rule  not  specify  an  encryption  strength 
since  technology  is  changing  so  rapidly. 
Several  commenters  requested 
guidelines  and  minimum  encryption 
standards  for  the  Internet.  Another 
stated  that,  since  an  example  was 
included  (small  or  ruiral  providers  for 
example),  the  government  should  feel 
free  to  name  a  specific  encryption 
package.  One  commenter  stated  that  the 
requirement  for  encryption  on  the 
Internet  should  reference  the  "CMS 
Internet  Security  Policy." 

Response:  We  remain  committed  to 
the  principle  of  technology  neutrality 
and  agree  with  the  conunent  that 
rapidly  changing  technology  makes  it 
impractical  and  inappropriate  to  name  a 
specific  technology.  Consistent  with  this 
principle,  specification  of  an  algorithm 
strength  or  specific  products  would  be 
inappropriate.  Moreover,  rapid 
advances  in  the  success  of  "brute  force" 
cryptanalysis  techniques  suggest  that 
any  minimum  specification  would  soon 
be  outmoded.  We  maintain  that  it  is 
much  more  appropriate  for  this  final 
rule  to  state  a  general  requirement  for 
encryption  protection  when  necessary 
and  depend  on  covered  entities  to 
specify  technical  details,  such  as 
algorithm  types  and  strength.  Because 
"CMS  Internet  Security  Policy"  is  the 
policy  of  a  single  organization  and 
applies  only  to  information  sent  to  CMS, 
and  not  between  all  covered  entities,  we 
have  not  referred  to  it  here. 

d.  Comment:  The  proposed  definition 
of  "Integrity  controls"  generated 
comments  that  asked  that  the  word 
"validity"  be  changed  to  "Integrity." 
Commenters  were  concerned  about  the 
ability  of  an  entity  to  ensure  that 
information  was  "valid." 

Response:  We  agree  with  the 
commenters  about  the  meaning  of  the 
word  "validity"  in  the  context  of  the 
proposed  definition  of  "Integrity 
controls."  We  have  nanied  "integrity 
controls"  as  an  implementation 
specification  in  this  final  rule  to  require 
mechanisms  to  ensure  that 
electronically  transmitted  information  i6 


not  improperly  modified  without 
detection  (see  §  164.312(c)(1)). 

e.  Comment:  Three  commenters  asked 
for  clarification  and  guidance  regarding 
the  unsolicited  electronic  receipt  of 
health  information  in  an  unsecured 
maimer,  for  example,  when  the 
information  was  submitted  by  a  patient 
via  e-mail  oVer  the  Internet. 
Commenters  asked  for  guidance  as  to 
what  was  their  obligation  to  protect  data 
received  in  this  manner. 

Response:  The  manner  in  which 
electronic  protected  health  information 
is  received  by  a  covered  entity  does  not 
affect  the  requirement  that  security 
protection  must  subsequently  be 
afforded  to  that  information  by  the 
covered  entity  once  that  information  is 
in  possession  of  the  covered  entity. 

6.  Proposed  Requirements  Not  Adopted 
in  This  Final  Rule 

a.  Authorization  Control 

We  proposed,  under  "Technical 
Security  Services  to  Guard  Data 
Integrity,  Confidentiality,  and 
Availability,"  that  a  mechanism  be 
required  for  obtaining  consent  for  the 
use  and  disclosiu^  of  health  information 
using  either  '^Role-based  access"  or 
"User-based  access"  controls.  In  this 
final  rule,  we  do  not  adopt  this 
requirement. 

Comment:  We  received  a  large 
number  of  comments  regarding  use  of 
the  word  "consent."  It  was  pointed  out 
that  this  could  be  construed  to  mean 
patient  consent  to  the  use  or  disclosure 
of  patient  information,  which  would 
make  this  a  privacy  issue,  rather  than 
one  of  security.  Other  comments 
suggested  deletion  of  the  requirement  in 
its  entirety.  We  received  a  comment 
asking  for  clarification  about  the 
distinction  between  "Access  control" 
and  "Authorizations." 

Response:  These  requirements  were 
intended  to  address  authorization  of 
workforce  members  and  others  for  the 
use  and  disclosure  of  health 
information,  not  patient  consent.  Upon 
reviewing  the  differences  between 
"Access  control"  and  "Authorization 
control,"  we  found  it  to  be  unnecessary 
to  retain  "Authorization  control"  as  a 
separate  requirement.  Both  the  access 
control  and  the  authorization  control 
proposed  requirements  involved 
implementation  of  types  of  automated 
access  controls,  that  is,  role-based 
access  and  user-based  access.  It  can  be 
argued  that  the  process  of  managing 
access  involves  allowing  and  restricting 
access  to  those  individuals  that  have 
been  authorized  to  access  the  data.  The 
intent  of  the  proposed  authorization 
control  implementation  feature  is  now 
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incorporated  in  the  access  authorization 
implementation  specification  under  the 
information  access  management 
standard  in  §  164.308(a)(4).  Under  the 
information  access  management 
standard,  a  covered  entity  must 
implement,  if  appropriate  and 
reasonable  to  its  situation,  policies  and 
procedures  first  to  authorize  a  person  to 
access  electronic  protected  health 
information  and  then  to  actually 
establish  such  access.  These  policies 
and  procedures  will  enable  entities  to 
follow  the  Privacy  Rule  minimum 
necessary  requirements,  which  provide 
when  persons  should  have  access  to 
information. 

H.  Organizational  Requirements 
(§164.314) 

We  proposed  that  each  health  care 
clearinghouse  must  comply  with  the 
security  standards  to  ensure  all  health 
information  and  activities  are  protected 
from  unauthorized  access.  If  the 
clearinghouse  is  part  of  a  larger 
organization,  then  unauthorized  access 
by  the  larger  organization  must  be 
prevented.  We  also  proposed  that 
parties  processing  data  through  a  third 
party  would  be  required  to  enter  into  a 
chain  of  trust  partner  agreement,  a 
contract  in  which  the  parties  agree  to 
electronically  exchange  data  and  to 
protect  the  transmitted  data  in 
accordance  with  the  security  standards. 

In  this  final  rule,  we  have  adopted  the 
concepts  of  hybrid  and  affiliated 
entities,  as  previously  defined  in 
§  164.504,  and  now  defined  in 
§  164.103,  and  business  associates  as 
defined  in  §  160.103,  to  be  consistent 
with  the  Privacy  Rule.  General 
organizational  requirements  related  to 
affiliated  covered  entities  and  hybrid 
entities  are  now  contained  in  a  new 
§  164.105.  The  proposed  chain  of  trust 
partner  agreement  has  been  replaced  by 
the  standards  for  business  associate 
contracts  or  other  arrangements  and  the 
standards  for  group  health  plans. 
Consistent  with  the  statute  and  the 
policy  of  the  Privacy  Rule,  this  final  rule 
does  not  require  noncovered  entities  to 
comply  with  the  security  standards. 

1.  Health  Care  Clearinghouses 

The  proposed  rule  proposed  that  if  a 
health  care  clearinghouse  were  part  of  a 
larger  organization,  it  would  be  required 
to  ensure  that  all  health  information 
pertaining  to  an  individual  is  protected 
from  unauthorized  access  by  the  larger 
organization;  this  statement  closely 
tracked  the  statutory  language  in  section 
1173(d)(1)(B)  of  the  Act.  Since  the  point 
of  the  statutory  language  is  to  ensure 
that  health  care  information  in  the 
possession  of  a  health  care 


clearinghouse  is  not  inappropriately 
accessed  by  the  larger  organization  of 
which  it  is  a  part,  this  final  rule 
implements  the  statutory  language 
through  the  information  access 
management  provision  of 
§164.308(a)(4)(ii)(A). 

The  final  rule,  at  §  164.105,  makes  the 
health  care  component  and  affiliated 
entity  standards  of  the  Privacy  Rule 
applicable  to  the  seciuity  standards. 
Therefore,  we  have  not  changed  those 
standards  substantively.  In  pertaining  to 
the  Privacy  Rule,  we  have  simply 
moved  them  to  a  new  location  in  part 
164.  Any  differences  between  §  164.105 
and  §  164.504(a)  through  (d)  reflects  the 
addition  of  requirements  specific  to  the 
seciuity  standards. 

The  health  care  component  approach 
was  developed  in  response  to  extensive 
comment  received  principally  on  the 
Privacy  Rule.  See  65  FR  82502  through 
82503  and  82637  through  82640  for  a 
discussion  of  the  policy  concerns 
underlying  the  health  care  component 
approach.  Since  the  security  standards 
are  intended  to  support  the  protection  of 
electronic  information  protected  by  the 
Privacy  Rule,  it  makes  sense  to 
incorporate  organizational  requirements 
that  parallel  those  required  of  covered 
entities  by  the  Privacy  Rule.  This  policy 
will  also  minimize  the  burden  of. 
complying  with  both  rules. 

a.  Comment:  Relative  to  the  following 
preamble  statement  (63  FR  43258):  "If 
the  clearinghouse  is  part  of  a  larger 
organization,  then  seciuity  must  be 
imposed  to  prevent  unauthorized  access 
by  the  larger  Organization."  One 
conunenter  asked  what  is  considered  to 
be  "the  larger  organization."  For 
example,  if  a  clearinghouse  function 
occurs  in  a  department  of  a  larger 
business  entity,  will  the  regulation 
cover  all  internal  electronic 
communication,  such  as  e-mail,  within 
the  larger  business  and  all  external 
electronic  communication,  such  as  e- 
mail  with  its  owners? 

Response:  The  "larger  organization" 
is  the  overall  business  entity  that  a 
clearinghouse  would  be  part  of.  Under 
the  Security  Rule,  the  larger 
organization  must  assiue  that  the  health 
care  clearinghouse  function  has 
instituted  measures  to  ensiue  only  that 
electronic  protected  health  information 
that  it  processes  is  not  improperly 
accessed  by  imauthorized  persons  or 
other  entities,  including  the  larger 
organization.  Internal  electronic 
communication  within  the  larger 
organization  will  not  be  covered  by  the 
rule  if  it  does  not  involve  the 
clearinghouse,  assuming  that  it  has 
designated  health  care  components,  of 
which  the  health  care  clearinghouse  is 


one.  External  communication  must  be 
protected  as  sent  by  the  clearinghouse, 
but  need  not  be  protected  once  received. 

b.  Comment:  One  commenter  asked 
that  the  first  sentence  in  §  142.306(b)  of 
the  proposed  rule,  "If  a  health  care 
clearinghouse  is  part  of  a  larger 
organization,  it  must  assiue  all  health 
information  is  protected  from 
luiauthorized  access  by  the  larger 
organization"  be  expanded  to  read,  "If 
a  health  care  clearinghouse  or  any  other 
health  care  entity  is  part  of  a  larger 
organization ..." 

Response:  The  Act  specifically 
provides,  at  section  1173(d)(1)(B),  that 
the  Secretary  must  adopt  standards  to 
ensure  that  a  health  care  clearinghouse, 
if  part  of  a  larger  organization,  has 
policies  and  security  procedures  to 
protect  information  from  unauthorized 
access  by  the  larger  organization. 

Health  care  providers  and  health 
plans  are  often  part  of  larger 
organizations  that  are  not  themselves 
healthcare  providers  or  health  plans. 
The  seciuity  measures  implemented  by 
health  plans  and  covered  health  care 
providers  should  protect  electronic 
protected  health  information  in 
circumstances  such  as  the  one  identified 
by  the  commenter.  Therefore,  we  agree 
with  the  comment  that  the  requirement 
should  be  expanded  as  suggested  by  the 
commenter.  hi  this  final  rule,  those 
components  of  a  hybrid  entity  that  are 
designated  as  health  care  components 
must  comply  with  the  security 
standards  and  protect  against 
unauthorized  access  with  respect  to  the 
other  components  of  the  larger  entity  in 
the  same  way  as  they  must  deal  with 
separate  entities. 

2.  Business  Associate  Contracts  and 
Other  Arrangements 

We  proposed  that  parties  processing 
data  through  a  third  party  would  be 
required  to  enter  into  a  chain  of  trust 
partner  agreement,  a  contract  in  which 
the  parties  agree  to  electronically 
exchange  data  and  to  protect  the 
transmitted  data.  This  final  rule  narrows 
the  scope  of  agreements  required.  It 
essentially  tracks  the  provisions  in 
§  164.502(e)  and  §  164.504(e)  of  the 
Privacy  Rule,  although  appropriate 
modifications  have  been  made  in  this 
rule  to  the  required  elements  of  the 
contract. 

In  this  final  rule,  a  contract  between 
a  covered  entity  and  a  business 
associate  must  provide  that  the  business 
associate  must— -(1)  implement 
safeguards  that  reasonably  and 
appropriately  protect  the 
confidentiality,  integrity,  and 
availability  of  the  electronic  protected 
health  information  that  it  creates, 
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receives,  maintains,  or  transmits  on 
behalf  of  the  covered  entity;  (2)  ensure 
that  any  agent,  including  a 
subcontractor,  to  whom  it  provides  this 
information  agrees  to  implement 
reasonable  and  appropriate  safeguards; 
(3)  report  to  the  covered  entity  any 
security  incident  of  which  it  becomes 
aware;  (4)  make  its  policies  and 
procedures,  and  documentation 
required  by  this  subpart  relating  to  such 
safeguards,  available  to  the  Secretary  for 
purposes  of  determining  the  covered 
entity's  compliance  with  this  subpart; 
and  (5)  authorize  termination  of  the 
contract  by  the  covered  entity  if  the 
covered  entity  determines  that  the 
business  associate  has  violated  a 
material  term  of  the  contract. 

When  a  covered  entity  and  its 
business  associate  are  both 
governmental  entities,  an  "other 
arrangement"  is  sufficient.  The  covered 
entity  is  in  compliance  vtrith  this 
standard  if  it  enters  into  a  memorandum 
of  understanding  with  the  business 
associate  that  contains  terms  that 
accomplish  the  objectives  of  the  above- 
described  business  associate  contract. 
However,  the  covered  entity  may  omit 
from  this  memorandum  the  termination 
authorization  required  by  the  business 
associate  contract  provisions  if  this 
authorization  is  inconsistent  with  the 
statutory  obligations  of  the  covered 
entity  or  its  business  associate.  If  other 
law  (including  regulations  adopted  by 
the  covered  entity  or  its  business 
associate)  contains  requirements 
applicable  to  the  business  associate  that 
accomphsh  the  objectives  of  the  above- 
described  business  associate  contract,  a 
contract  or  agreement  is  not  required.  If 
a  covered  entity  enters  into  other 
arrangements  with  another 
governmental  entity  that  is  a  business 
associate,  such  arrangements  may  omit 
provisions  equivalent  to  the  termination 
authorization  required  by  the  business 
associate  contract,  if  inconsistent  with 
the  statutory  obligation  of  the  covered 
entity  or  its  business  associate. 

If  a  business  associate  is  required  by 
law  to  perform  a  function  or  activity  on 
behalf  of  a  covered  entity  or  to  provide 
a  service  described  in  the  definition  of 
business  associate  in  §  160.103  of  this 
subchapter  to  a  covered  entity,  the 
covered  entity  may  permit  the  business 
associate  to  receive,  create,  maintain,  or 
transmit  electronic  protected  health 
information  on  its  behalf  to  the  extent 
necessary  to  comply  with  the  legal 
mandate  without  meeting  the 
requirements  of  the.  above-described 
business  associate  contract,  provided 
that  the  covered  entity  attempts  in  good 
faith  to  obtain  satisfactory  assurances  as 
required  by  the  above  described 


business  associate  contract  and 
documents  the  attempt  and  the  reasons 
that  these  assurances  cannot  be 
obtained. 

We  have  added  a  standard  for  group 
health  plans  that  parallels  the 
provisions  of  the  Privacy  Rule.  It 
became  apparent  during  the  course  of 
the  security  and  privacy  rulemaking  that 
our  original  chain  of  trust  approach  was 
both  overly  broad  in  scope  and  failed  to 
address  appropriately  the  circumstances 
of  certain  covered  entities,  particularly 
the  ERISA  group  health  plans.  These 
latter  considerations  and  the  solutions 
arrived  at  in  the  Privacy  Rule  are 
described  in  detail  in  the  Privacy  Rule 
at  65  FR  82507  through  82509.  Because 
the  purpose  of  the  security  standards  is 
in  part  to  reinforce  privacy  protections, 
it  makes  sense  to  align  the 
organizational  policies  of  the  two  rules. 
This  decision  should  also  make 
compliance  less  biudensome  for 
covered  entities  than  would  a  decision 
to  have  different  organizational 
requirements  for  the  two  sets  of  rules. 

Thus,  we  have  added  at  §  164.314(b) 
a  standard  for  group  health  plan  that 
tracks  the  standard  at  §  164.504(f)  very 
closely.  The  purpose  of  these  provisions 
is  to  ensure  that,  except  when  the 
electronic  protected  health  information 
disclosed  to  a  plan  sponsor  is  summary 
health  information  or  enrollment  or 
disenrollment  information  as  provided 
for  by  §  164.504(f),  group  health  plan 
documents  provide  that  the  plan 
sponsor  will  reasonably  and 
appropriately  safeguard  electronic 
protected  health  information  created, 
received,  maintained  or  transmitted  to 
or  by  the  plan  sponsor  on  behalf  of  the 
group  he^th  plan.  The  plan  documents 
of  the  group  health  plan  must  be 
amended  to  incorporate  provisions  to 
require  the  plan  sponsor  to  implement 
reasonable  and  appropriate  safeguards 
to  protect  the  confidentiality,  integrity, 
and  availability  of  the  electronic 
protected  health  information  that  it 
creates,  receives,  maintains,  or  transmits 
on  behalf  of  the  group  health  plan; 
ensure  that  the  adequate  separation 
required  by  §  164.504(f)(2)(iii)  is 
supported  by  reasonable  and 
appropriate  security  measures;  ensure 
that  any  agents,  including  a 
subcontractor,  to  whom  it  provides  this 
information  agrees  to  implement 
reasonable  and  appropriate  safeguards 
to  protect  the  information;  report  to  the 
group  health  plan  any  security  incident 
of  which  it  becomes  aware;  and  make  its 
policies  and  procedures  and 
documentation  relating  to  these 
safeguards  available  to  the  Secretary  for 
purposes  of  determining  the  group 


health  plan's  compliance  with  this 
subpart. 

a.  Comment:  Several  comment6rs 
expressed  confusion  concerning  the 
applicability  of  proposed  §  142.104  to 
security. 

Response:  The  proposed  preamble 
included  language  generally  applicable 
to  most  of  the  proposed  standards  under 
HIPAA.  Proposed  §  142.104  concerned 
general  requirements  for  health  plans 
relative  to  processing  transactions.  We 
proposed  that  plans  could  not  refuse  to 
conduct  a  transaction  as  a  standard 
transaction,  or  delay  or  otherwise 
adversely  affect  a  transaction  on  the 
grounds  that  it  was  a  standard 
transaction;  health  information 
transmitted  and  received  in  connection 
with  a  transaction  must  be  in  the  form 
of  standard  data  elements;  and  plans 
conducting  transactions  through  an 
agent  must  ensure  that  the  agent  met  all 
the  requirements  that  applied  to  the 
health  plan.  Except  for  the  statement 
that  a  plan's  agent  ("business  associate" 
in  the  final  rule)  must  meet  the 
requirements  (which  would  include 
security)  that  apply  to  the  health  plan, 
this  proposed  section  did  not  pertain  to 
the  security  standards  and  was 
addressed  in  the  Transaction  Rule. 

b.  Conunent:  The  Tnajority  bf 
comments  concerned  proposed  rule 
language  stating  "the  same  level  of 
security  will  be  maintained  at  all  links 
in  the  chain  *  *  *"  Commenters 
believed  the  current  language  will  have 
an  adverse  impact  on  one  of  the  security 
standard's  basic  premises,  which  is 
scalability.  It  was  requested  that  the 
language  be  changed  to  indicate  that, 
while  appropriate  security  must  be 
maintained,  all  partners  do  not  need  to 
maintain  the  same  level  of  security. 

A  number  of  conunenters  expressed 
some  confusion  concerning  their 
responsibility  for  the  security  of 
information  once  it  has  passed  from 
their  control  to  their  trading  partner's 
control,  and  so  on  down  the  trading 
partner  chain.  Requests  were  made  that 
we  clarify  that  chain  of  trust  partner 
agreements  were  really  between  two 
parties,  and  that,  if  a  trading  partner 
agreement  has  been  entered  into,  any 
given  partner  would  not  be  responsible, 
or  Uable,  for  the  security  of  data  once  it 
is  out  of  his  or  her  control. 

In  line  with  this  concern,  several 
commenters  were  concerned  that  they 
would  have  some  responsibility  to 
ensure  the  level  of  security  maintained 
by  their  trading  partner. 

Several  commenters  believe  a  chain  of 
trust  partner  agreement  should  not  be  a 
security  requirement.  One  commenter 
stated  that  because  covered  entities 
must  already  conform  to  the  regulation 
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requirements,  a  "chain  of  trust" 
agreement  does  not  add  to  overall 
security.  Compliance  with  the 
regulation  should  be  sufficient. 

Response:  We  believe  the  commenters 
are  correct  that  the  rule  as  proposed 
would — (Ij  not  allow  for  scalability;  and 
(2)  would  lead  an  entity  to  believe  it  is 
responsible,  and  liable,  for  making  sure 
all  entities  down  the  line  maintain  the 
same  level  of  security.  The  confusion 
here  seems  to  come  from  the  phrase 
"same  level  of  security."  Our  intention 
was  that  each  trading  partner  would 
maintain  reasonable  and  appropriate 
safeguards  to  protect  the  information. 
We  did  not  mean  that  partners  would 
need  to  implement  the  same  security 
technology  or  measures  and  procedures. 

We  have  replaced  the  proposed 
"Chain  of  trust"  standard  with  a 
standard  for  "Business  associate 
contracts  and  other  arrangements." 

When  another  entity  is  acting  as  a 
business  associate  of  a  covered  entity, 
we  require  the  covered  entity  to  require 
the  other  entity  to  protect  the  electronic 
protected  health  information  that  it 
creates,  receives,  maintains  or  transmits 
on  the  covered  entity's  behalf.  The  level 
of  security  afforded  particular  electronic 
protected  health  information  should  not 
decrease  just  because  the  covered  entity 
has  made  the  business  decision  to 
entrust  a  business  associate  with  using 
or  disclosing  that  information  in 
connection  with  the  performance  of 
certain  functions  instead  of  doing  those 
functions  itself.  Thus,  the  rule  below 
requires  covered  entities  to  require  their 
business  associates  to  implement  certain 
safeguards  and  take  other  measures  to 
ensiu^  that  the  information  is 
safeguarded  (see  §  164.308(b)(1)  and 
§  164.314(a)(1)). 

The  specific  requirements  of 
§  164.314(a)(1)  are  drawn  from  the 
analogous  requirements  at  45  CFR 
164.504(e)  of  the  Privacy  Rule,  although 
they  have  been  adapted  to  reflect  the 
objectives  and  context  of  the  security 
standards.  Compare,  in  particular,  45 
CFR  164.504(e)(2)(ii)  with 
§  164.314(a)(1).  We  have  not  imported 
all  of  the  requirements  of  45  CFR 
164.504(e).  however,  as  many  have  no 
clear  analog  in  the  seciirity  context  (see. 
for  example,  45  CFR  164.504(e)(2)(i) 
regarding  permitted  and  required  uses 
and  disclosures  made  by  a  business 
associate).  HHS  had  previously 
committed  to  reconciling  its  security 
and  privacy  policies  regarding  business 
associates  (see  65  FR  82643).  The  close 
relationship  of  many  of  the 
organizational  requirements  in  section 
164.314  with  the  analogous 
requirements  of  the  Privacy  Rule  should 
facilitate  the  implementation  and 


coordination  of  securityand  privacy 
policies  and  procedures  by  covered 
entities. 

In  contrast,  when  another  entity  is  not 
acting  as  a  business  associate  for  the 
covered  entity,  but  rather  is  acting  in  the 
capacity  of  some  other  sort  of  trading 
partner,  we  do  not  require  the  covered 
entity  to  require  the  other  entity  to 
adopt  particular  security  measmes.  as 
previously  proposed.  This  policy  is 
likewise  consistent  with  the  general 
approach  of  the  Privacy  Rule  (see  the 
discussion  in  the  Privacy  Rule  at  65  FR 
82476).  The  covered  entity  is  free  to 
negotiate  security  arrangements  with  its 
non-business  associate  trading  partners, 
but  this  rule  does  not  require  it  to  do  so. 

A  similar  approach  underlies 
§  164.314(b)  below.  These  provisions  are 
likewise  drawn  from,  and  intended  to 
support,  the  analogous  privacy 
protections  provided  for  by  45  CFR 
164.504(f)  (see  the  discussion  of 
§  164.504(0  of  the  Privacy  Rule  at  65  FR 
82507  through  82509.  and  82646 
through  82648).  As  with  the  business 
associate  contract  provisions,  however, 
they  are  imported  and  adapted  only  to 
the  extent  they  make  sense  in  the 
security  context.  Thus,  for  example,  the 
requirement  at  §  164.504(f)(2){ii)(C) 
prohibits  the  plan  documents  frtjm 
permitting  disclosure  of  protected 
health  information  to  the  plan  sponsor 
for  employment-related  purposes.  As 
this  prohibition  goes  entirely  to  the 
permissibility  of  a  particular  type  of 
disclosure,  it  has  no  analog  in  , 
§  164.314(b). 

c.  Comment:  Several  commenters 
stated  that  if  security  features  are 
determined  by  agreements  established 
between  "trading  partners,"  as  stated  in 
the  proposed  regulations,  there  should 
be  some  guidelines  or  boundaries  for 
those  agreements  so  that  extreme  or 
unususd  provisions  are  not  permitted. 

Response:  This  final  rule  sets  a 
baseline,  or  minimum  level,  of  security 
measures  that  must  be  taken  by  a 
covered  entity  and  stipulates  that  a 
business  associate  must  also  implement 
reasonable  and  appropriate  safeguards. 
This  final  rule  does  not.  however, 
prohibit  a  covered  entity  from 
employing  more  stringent  security 
measures  or  from  requiring  a  business 
associate  to  employ  more  stringent 
security  measures.  A  covered  entity  may 
determine  that,  in  order  to  do  business 
with  it,  a  business  associate  must  also 
employ  equivalent  measures.  This 
would  be  a  business  decision  and  would 
not  be  governed  by  the  provisions  of 
this  rule.  Seciuity  mechanisms  relative 
to  the  transmission  of  electronic 
protected  health  information  between 
entities  may  need  to  be  agreed  upon  by 


both  parties  in  order  to  successfully 
complete  the  transmission.  However, 
the  determination  of  the  specific 
transmission  mechanisms  and  the 
specific  security  features  to  be 
implemented  remains  a  business 
decision. 

d.  Comment:  Several  commenters 
asked  whether  existing  contracts  could 
be  used  to  meet  the  requirement  for  a 
trading  partner  agreement,  or  does  the 
rule  require  entry  into  a  new  contract 
specific  to  this  purpose.  Also,  the 
commenters  want  to  know  about  those 
whose  working  agreements  do  not 
involve  written  contractual  agreement: 
Do  they  now  need  to  set  up  formal 
agreements  and  inciu  the  additional 
expense  that  would  entail? 

Response:  This  final  rule  requires 
written  agreements  between  covered 
entities  and  business  associates.  New 
contracts  do  not  have  to  be  entered  into 
specifically  for  this  purpose,  if  existing 
written  contracts  adequately  address  the 
applicable  requirements  (or  can  be 
amended  to  do  so). 

e.  Comment:  Several  commenters 
asked  whether  covered  entities  are 
responsible  for  the  seciu-ity  of  all 
individual  health  information  sent  to 
them,  or  only  information  sent  by  chain 
of  trust  partners.  They  also  asked  if  they 
can  refuse  to  process  standard 
transactions  sent  to  them  in  an 
unsecured  fashion.  In  addition,  they 
inquired  if  they  can  refuse  to  send 
secured  information  in  standard 
transactions  to  entities  not  required  by 
law  to  secure  the  information.  One 
conunenter  asked  if  there  is  a  formula 
for  understanding  in  any  particular  set 
of  relationships  where  the  ultimate 
responsibility  for  compliance  with  the 
standards  would  lie. 

Response:  Pursuant  to  the 
Transactions  Rule,  if  a  health  plan 
receives  an  unseciu^d  standard 
transaction,  it  may  not  refuse  to  process 
that  transaction  simply  because  it  was 
sent  in  an  unsecured  manner.  The 
health  plan  is  not  responsible  under  this 
rule,  for  how  the  transaction  was  sent  to 
it  (unless  the  transmission  was  made  by 
a  business  associate,  in  which  case 
different  considerations  apply); 
however,  once  electronic  protected 
health  information  is  in  the  possession 
of  a  covered  entity,  the  covered  entity  is 
responsible  for  the  security  of  the 
electronic  protected  health  information 
received.  The  covered  entity  must 
implement  technical  seciuity 
mechanisms  to  guard  against 
unauthorized  access  to  electronic 
protected  health  information  that  is 
transmitted  over  an  electronic 
communication  network.  In  addition, 
the  rule  requires  the  transmitting 
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covered  entity  to  obtain  written 
assurance  from  a  business  associate 
receiving  the  transmission  that  it  will 
provide  an  adequate  level  of  protection 
to  the  information.  For  the  business 
associate  provisions,  see  §  164.308(b) 
and  §  164.314(a)  of  this  final  rule. 

f.  Comment:  One  conunenter  asked 
what  security  standards  a  vendor  having 
access  to  a  covered  entity's  health 
information  during  development, 
testing,  and  repair  must  meet  and 
wanted  to  know  whether  the  rule 
anticipates  having  a  double  layer  of 
security  compUance  (one  at  the  user 
level  and  one  at  the  vendor  level).  If  so. 
the  commenter  believes  this  will  cause 
duplication  of  work. 

Response:  In  the  situation  described, 
the  vendor  would  be  acting  as  a 
business  associate.  The  covered  entity  - 
must  require  the  business  associate  to 
implement  reasonable  and  appropriate 
security  protections  of  electronic 
protected  health  information.  This 
requirement,  however,  does  not  impose 
detailed  requirements  for  how  that  level 
of  protection  must  be  achieved.  The 
resiilting  flexibility  should  permit 
entities  and  their  business  associates  to 
adapt  then  security  safeguards  in  ways 
that  make  sense  in  their  particular 
environments. 

g.  Comment:  A  number  of 
commenters  requested  sample  contract 
language  or  models  of  contracts.  We  also 
received  one  comment  that  suggested 
that  we  should  not  dictate  the  contents 
of  contracted  agreements. 

Response:  We  will  consider 
developing  sample  contract  language  as 
part  of  our  guideline  development. 

/.  Policies  and  Procedures  and 
Documentation  Requirements 
(§164.316) 

We  proposed  requiring  documented 
policies  and  procedures  for  the  routine 
and  nomoutine  receipt,  manipulation, 
storage,  dissemination,  transmission, 
and/or  disposal  of  health  information. 
We  proposed  that  the  dociunentation  be 
reviewed  and  updated  periodically. 

We  have  em pnasized  throughout  this 
final  rule  the  scalability  allowed  by  the 
security  standards.  This  final  rule 
requires  covered  entities  to  implement 
policies  and  procediu-es  that  are 
reasonably  designed,  taking  into 
account  the  size  and  type  of  activities  of 
the  covered  entity  that  relate  to 
electronic  protected  health  information, 
and  requires  that  the  policies  and 
procediu^s  must  be  documented  in 
written  form,  which  may  be  in 
electronic  form.  This  final  rule  also 
provides  that  a  covered  entity  may 
change  its  policies  and  procedures  at 
any  time,  provided  that  it  documents 


and  implements  the  changes  in 
accordance  with  the  applicable 
requirements.  Covered  entities  must 
also  document  designatiqns,  for 
example,  of  affiUation  between  covered 
entities  (see  §  164.105(b)),  and  other 
actions,  as  required  by  other  provisions 
of  the  subpart. 

1.  Comment:  One  commenter  wanted 
development  of  written  policies 
regarding  such  things  as  confidentiality 
and  privacy  rights  for  access  to  medical 
records,  and  approval  of  research  by  a 
review  board  when  appropriate. 

Response:  These  issues  are  covered  in 
the  Privacy  Rule  (65  FR  82462)  (see.  in 
particular,  §  164.512(i).  §  164.524,  and 
§  164.530(1)). 

2.  Comment:  One  commenter  asked  if 
standards  will  override  agreements  that 
require  others  to  maintain  hardcopy 
dociunentation  (for  example,  signatiire 
on  file)  and  no  longer  require  submitters 
to  maintain  hardcopy  documentation. 

Response:  The  secimty  standards  will 
require  a  minimum  level  of 
documentation  of  security  practices. 
Any  agreements  between  trading 
partners  for  the  exchange  of  electronic 
protected  health  information  that 
impose  additional  documentation 
requirements  will  not  be  overridden  by 
this  final  rule. 

3.  Comment:  One  commenter  stated 
that  there  should  be  a  requirement  to 
document  only  applications  deemed 
necessary  by  an  applications  and  data 
criticality  assessment. 

Response:  Electronic  protected  health 
information  must  be  afforded  security 
protection  under  this  rule  regardless  of 
what  application  it  resides  in.  The 
measures  taken  to  protect  that 
information  must  be  dociunented. 

4.  Comment:  One  commenter  asked 
how  detailed  the  documentation  must 
be.  Another  commenter  asked  what 
"kept  current"  meant. 

Response:  Documentation  must  be 
detailed  enough  to  conuniuiicate  the 
security  measures  taken  and  to  faciUtate 
periodic  evaluations  pursuant  to 
§  164.308(a)(8).  While  the  term 
"current"  is  not  in  the  final  rule,  this 
concept  has  been  adopted  in  the 
requirement  that  documentation  must 
be  updated  as  needed  to  reflect  security 
measiues  currently  in  effect. 

5.  Comment:  We  received  one 
conunent  concerning  review  and 
updating  of  implementing 
documentation  suggesting  that 
"periodically"  be  changed  to  "at  least 
annually." 

Response:  We  believe  that  the 
requirement  should  remain  as  written, 
in  order  to  allow  individual  entities  to 
establish  review  and  update  cycles  as 
deemed  necessary.  The  need  for  review 


and  update  will  vary  dependent  upon  a 
given  entity's  size,  configiuation, 
environment,  operational  changes,  and 
the  secimty  measures  implemented. 

/.  Compliance  Dates  for  Initial 
Implementation  (§  164.318) 

We  proposed  that  how  the  security 
standard  would  be  implemented  by 
each  covered  entity  would  be  dependent 
upon  industry  trading  partner 
agreements  for  electronic  transmissions. 
Covered  entities  would  be  able  to  adapt 
the  security  matrix  to  meet  business 
needs.  We  suggested  that  requirements 
of  the  security  standard  may  be 
implemented  earlier  than  the 
compliance  date.  However,  we  would 
require  implementation  to  be  complete 
by  the  applicable  compliance  date, 
which  is  24  months  aher  adoption  of  the 
standard,  and  36  months  after  adoption 
of  the  standard  for  small  health  plans, 
as  provided  by  the  Act.  In  the  proposed 
rule,  we  suggested  that  an  entity 
choosing  to  convert  from  paper  to 
standard  EDI  transactions,  before  the 
effective  date  of  the  security  standard, 
consider  implementing  the  security 
standard  at  the  same  time. 

In  this  final  rule  the  dates  by  which 
entities  must  be  in  compliance  with  the  . 
standards  are  called  "compliance 
dates,"  consistent  with  our  practice  in 
the  Transactions,  Privacy,  and  Employer 
Identifier  Rules.  Section  164.318  in  this 
final  rule  is  also  organized  consistent 
with  the  format  of  Qiose  rules.  The 
substantive  requirements,  which  are 
statutory,  remain  imchanged. 

Many  of  the  comments  received 
concerning  effective  dates  and 
compliance  dates,  including  the 
compliance  dates  for  modifications  of 
standards,  were  addressed  in  the 
Transactions  Rule.  Those  that  were  not 
addressed  in  that  publication  are 
presented  below. 

1 .  Comment:  A  number  of 
commenters  expressed  support  for  the 
effective  dates  of  the  rules  and  stated 
that  they  should  not  be  delayed.  In 
.contrast,  one  commenter  stated  that  we 
should  delay  this  rule  to  allow  for  an 
open  consensus  building  debate  to 
occur  concerning  security.  One 
commenter  asked  that  the  rule  be 
delayed  until  after  implementation  of 
the  ICD-CM  changes. 

A  number  of  comments  were  received 
expressing  the  opinion  that  the  security 
regulation  should  not  be  published  until 
either  the  Congress  has  enacted 
legislation  governing  standards  with 
respect  to  the  privacy  of  individually 
identifiable  health  information,  or  the 
Secretary  of  HHS  has  promulgated  final 
regulations  containing  these  standards. 
One  commenter  stated,  "we  find 
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ourselves  in  the  difficult  position  of 
reacting  to  proposed  rules  setting  the 
standards  for  how  information  should 
be  physically  and  electronically 
protected,  without  having  reached 
agreement  on  the  larger  issues  of 
consent  for  and  disclosure  of  individual 
medical  information." 

Response:  The  effective  date  of  the 
final  rule  is  60  days  after  this  final  rule 
is  published  in  the  Federal  Register. 
The  statute  sets  forth  the  compliance 
dates  for  the  standards.  Covered  entities 
must  comply  with  this  final  rule  no  later 
than  24  months  (36  months  for  small 
plans)  after  the  effective  date. 

The  final  Privacy  Rule  has  already 
been  published.  We  note  that  numerous 
comments  concerning  the  timing  of  the 
adoption  of  privacy  and  security 
standards  were  also  received  in  the 
privacy  rulemaking  and  are  discussed  in 
the  Privacy  Rule  at  65  FR  82752. 

2.  Comment:  One  commenter  asked 
that  proposed  §  142.312  be  rewritten  to 
separate  the  effective  dates  for  the 
Security  Rule  and  the  Transactions 
Rule. 

Response:  The  proposed  rule 
incorporated  general  language 
applicable  to  all  the  proposed 
Administrative  Simplification 
standards.  Language  concerning 
standards  other  than  Seciu-ity  is  not 
included  in  §  164.318.  Because  this  final 
rule  is  adopted  after  the  Transactions 
Rule  was  adopted,  the  compliance  dates 
for  the  security  standards  differ  from 
those  for  the  transactions  standards. 
Comments  concerning  general  effective 
dates  were  addressed  in  the 
Transactions  Rule.  Comments  specific 
to  the  security  standards  are  addressed 
here. 

3.  Comment:  Several  commenters 
suggested  that  we  not  allow  early 
implementation  of  the  Security  Rules.  A 
number  of  others  asked  that  we  allow, 
but  not  require,  ^arly  implementation  by 
veiling  trading  partners.  Another 
commenter  suggested  that  early 
implementation  by  willing  trading 
partners  be  allowed  as  long  as  the  data 
content  transmitted  is  equal  to  that 
required  by  statute.  Another  commenter 
requested  that  it  be  stipulated  that 
entities  cannot  implement  less  than  1 
year  from  the  date  of  this  final  rule  and 
then  only  after  successful  testing,  and 
that  a  "start  testing  by"  date  be  defined. 

Response:  Whether  or  not  to 
implement  before  the  compliance  date 
is  a  business  decision  that  each  covered 
entity  must  make.  Moreover,  the  vast 
majority  of  the  standards  address 
internal  policies  and  procedures  that 
can  be  implemented  at  any  time  without 
any  impact  on  trading  partners. 


4.  Comment:  One  commenter  asked  us 
to  establish  a  research  site  or  test 
laboratory  for  a  trial  implementation. 

Response:  The  concept  of  a  "trial 
implementation"  that  would  have 
widespread  relevance  is  inconsistent 
with  our  basic  principles  of  flexibility, 
scalability,  and  technology-neutrality. 

5.  Comment:  One  commenter  stated 
that  the  2-year  time  fiame  for 
implementation  of  a  contingency  plan  is 
too  short  for  health  plans  that  serve 
midtiple  regions  of  the  coimtry. 

Response:  The  Congress  mandated 
that  entities  must  be  in  compliance  2 
years  from  the  initial  standard's 
adoption  date  (3  years  for  small  plans). 

K.  Appendix 

The  proposed  rule  contained  three 
addenda.  Addendum  1  set  out  in  matrix 
form  the  proposed  requirements  and 
related  implementation  features  of  the 
proposed  rule.  Addendum  2  set  out  in 
list  form  a  glossary  of  terms  with 
citations  to  the  sources  of  those  terms. 
Addendum  3  identified  and  mapped 
areas  of  overlap  in  the  proposed  seciuity 
standard  and  implementation  features. 

This  final  rule  retains  only  the  first 
proposed  addendiun.  the  matrix,  as  an 
appendix,  that  is  modified  to  reflect  the 
changes  in  the  administrative,  physical, 
and  technical  safeguard  portions  of  the 
rule  below.  Numerous  terms  in  the 
glossary  now  appear  in  the  rule  below, 
typically  (but  not  always)  as  definitions. 

1.  Comment:  Over  two-thirds  of  the 
comments  received  on  this  topic  asked 
that  the  matrix  be  incorporated  into  the 
final  rule.  One  commenter  asked  that  a 
simplified  version  be  made  part  of  the 
final  rule.  Six  commenters  wanted  it 
kept  in  this  final  rule  as  an  addendiun. 
One  commenter  stated  that  it  should  be 
in  an  appendix  to  the  rule,  while  others 
stated  that  it  should  not  be  included  in 
this  final  rule. 

Response:  Since  a  significant  majority 
of  commenters  requested  retention  of 
'  the  matrix,  it  has  been  incorporated  into 
this  final  rule  as  an  appendix.  The 
matrix  displays,  in  tabular  form,  the 
administrative,  physical,  and  technical 
safeguard  standards  and  relating 
implementation  specifications  described 
in  this  final  rule  in  §  164.308,  §  164.310, 
and  §  164.312.  h  should  be  noted  that 
the  requirements  of  §  164.105, 
§  164.314.  and  §  164.316  are  not 
presented  in  the  matrix. 

2.  Comment:  A  large  majority  of 
commenters  stated  that  the  glossary 
located  in  Addendum  2  of  the  proposed 
rule  should  be  included  as  part  of  the 
final  rule.  Several  commenters  asked 
that  it  be  incorporated  into  the 
definitions  section  of  the  final  rule.  One 


commenter  stated  that  the  glossary 
shoiUd  not  be  part  of  this  final  rule. 

Response:  The  terms  defined  in  the 
glossary  in  Addendum  2  of  the 
proposed  rule  are  found  throughout  this 
final  rule,  either  as  part  of  the  text  of 
§  164.306  through  §  164.312  or  under 
§  164.304,  as  appropriate.  We  included 
only  terms  relevant  to  the  particular 
standards  and  implementation 
specifications  being  adopted. 

3.  Comment:  Several  commenters 
requested  that  the  mapped  matrix 
located  in  Addendum  3  of  the  proposed 
rule  be  included  in  this  final  rule,  either 
as  part  of  the  rule  or  as  an  addendum, 
while  others  stated  that  it  should  not  be 
part  of  this  final  rule.  Several 
commenters  cited  items  to  be  added  fo 
the  mapped  matrix. 

Response:  The  mapped  matrix  was 
merely  a  snapshot  of  current  standards 
and  guidelines  that  the  implementation 
team  was  able  to  obtain  for  review 
during  the  development  of  the  security 
and  electronic  signature  requirements 
and  was  provided  in  the  proposed  rule 
as  backgrovmd  material.  Since  this 
matrix  has  not  been  fully  populated  or 
kept  up-to-date,  it  is  not  being 
published  as  part  of  this  final  rule, 
where  relevimt,  we  do  reference  various 
standards  and  guidelines  indicated  in 
the  matrix  in  this  preamble. 

L.  Miscellaneous  Issues 

1.  Preemption 

The  statute  requires  generally  that  the 
security  standards  supersede  contrary 
provisions  of  State  law  including  State 
law  requiring  medical  or  health  plan 
records  to  be  maintained  or  transmitted 
in  written  rather  than  electronic 
formats.  The  statute  provides  certain 
exceptions  to  the  general  rule;  section 
1178(a)(2)  of  the  Act  identifies 
conditions  under  which  an  exception 
applies.  The  proposed  rule  did  not 
provide  for  a  process  for  making 
exception  determinations;  rather,  a 
process  was  proposed  in  the  privacy 
rulemaking  and  was  adopted  with  the 
Privacy  Rule  (see  part  160,  subpart  B). 
This  process  appUes  to  exception 
determiaations  for  all  of  the 
Administrative  Simplification  rules, 
including  this  rule. 

a.  Comment:  Several  commenters 
stated  that  the  proposed  rule  does  not 
include  substantive  protections  for  the 
privacy  rights  of  patients'  electronic 
medical  records,  while  the  rule  attempts 
to  preempt  State  privacy  laws  with 
respect  to  these  records.  Comments 
stated  that,  by  omitting  a  clarification  of 
State  privacy  law  applicability,  the 
proposed  rule  creates  confusion.  They 
believe  that  the  rule  must  contain 
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express  and  specific  exemptions  of  State 
laws  with  respect  to  medical  privacy. 

Response:  "The  Privacy  Ride 
establishes  standards  for  the  rights  of 
patients  in  regard  to  the  privacy  of  their 
medical  records  and  for  the  allowable 
uses  and  disclosures  of  protected  health 
information.  The  identified  concerns 
were  discussed  in  the  Privacy  Rule  (see 
65  FR  82587  through  82588).  The 
security  standards  do  not  specifically 
address  privacy  but  will  safeguard 
electronic  protected  health  information 
against  unauthorized  access  or 
modification. 

b.  Comment:  One  commenter  asked 
how  these  regulations  relate  to 
confidentiality  laws,  which  vary  from 
State  to  State. 

Response:  It  is  difficult  to  respond  to 
this  question  in  the  abstract  widiout  the 
benefit  of  reference  to  a  specific  State 
statute.  However,  in  general,  these 
security  standards  will  preempt 
contraiy  State  laws.  Per  section 
1178(a)(2)  of  the  Act,  this  general  rule 
would  not  hold  if  the  Secretary 
determines  that  a  contrary  provision  of 
State  law  is  necessary  for  certain 
identified  purposes  to  prevent  fraud  and 
abuse;  to  ensiue  appropriate  State 
regulation  of  insurance  and  health 
plans;  for  State  reporting  on  health  care 
delivery  costs;  or  if  it  addresses 
controlled  substances.  See  45  CFR  part 
160  subpart  B.  In  such  case,  the  contrary 
provision  of  State  law  would  preempt  a 
Federal  provision  of  these  security 
standards.  State  laws  that  are  related  but 
not  contrary  to  this  final  rule,  will  n«t 
be  affected. 

Section  1 1 78  of  the  Act  also  limits  the 
preemptive  effect  of  the  Federal 
requirements  on  certain  State  laws  other 
than  where  the  Secretary  makes  certain 
determinations.  Section  1178(b)  of  the 
Act  provides  that  State  laws  for 
reporting  of  disease  and  other 
conditions  and  for  public  health 
surveillance,  investigation,  or 
intervention  are  not  invalidated  or 
limited  by  the  Administrative 
Simplification  rules.  Section  1178(c)  of 
the  Act  provides  that  the  Federal 
requirements  do  not  limit  States' 
abilities  to  require  that  health  plans 
report  or  provide  access  to  certain 
information. 

c.  Comment:  Several  commenters 
stated  that  allowing  State  law  to 
establish  additional  security  restrictions 
conflicts  with  the  purpose  of  the  Federal 
rule  and/or  would  make 
implementation  very  difficult.  One 
commenter  asked  for  clarification  as  to 
whether  additional  requirements  tighter 
than  the  requirements  outlined  in  the 
proposed  rule  may  be  imposed. 


Response:  The  general  rule  is  that  the 
security  standards  in  this  final  rule 
supersede  contrary  State  l^w.  Only 
where  the  Secretary  has  granted  an 
exception  under  section  1178(a)(2)(A)  of 
the  Act.  or  in  situations  under  section 
1178(b)  or  (c)  of  the  Act,  will  the  general 
rule  not  hold  true.  Covered  entities  may  ^ 
be  required  to  adhere  to  stricter  State- 
imposed  security  measures  that  are  not 
contrary  to  this  final  rule. 

2.  Enforcement 

The  proposed  rule  did  not  contain 
specific  enforcement  provisions.  This 
final  rule  likewise  does  not  contain 
specific  enforcement  provisions;  it  is 
expected  that  enforcement  provisions 
applicable  to  all  Administrative 
Simplification  rules  will  be  proposed  in 
a  future  rulemaking. 

a.  Comment:  One  commenter  voiced 
support  for  the  proposed  rule's 
approach.  Another  stated  that  the 
process  is  poorly  defined.  One 
commenter  stated  that  fines  should  be 
eliminated,  or  the  scope  of  activity 
subject  to  fines  should  be  more 
narrowly  defined. 

While  a  number  of  commenters  were 
of  the  opinion  that  HHS  must  retain 
enforcement  responsibiUty,  stating  that 
it  would  be  unconstitutional  to  give  it 
to  a  private  entity,  several  others  stated 
that  it  may  not  be  practical  for  HHS  to 
retain  the  responsibility  for  determining 
violations  and  imposing  penalties 
specified  by  the  statute.  A  concern  was 
voiced  over  HHS's  ability  to  fairly  and 
consistendy  apply  the  rules  due  to 
budget  constraints.  Several  commenters 
support  industry  solutions  to 
enforcement  with  some  level  of 
govenunent  involvement.  One 
commenter  reconunended  a  single  audit 
process  using  accrediting  bodies  already 
in  place.  Another  stated  that  entities 
providing  accreditation  services  should 
not  be  involved  in  enforcement  as  this 
would  result  in  a  conflict  of  interest. 

Clarification  was  requested,  including 
the  use  of  examples,  concerning  what 
constitutes  a  violation,  and  how  a 
penalty  applies  to  a  "person." 
Commenters  asked  if  the  term  "person" 
referred  to  the  people  responsible  for 
the  system  and  how  penalties  would 
apply  to  corporations  and  other  entities. 

Response:  It  is  expected  that 
enforcement  of  HIPAA  standards  will  be 
addressed  in  regulations  to  be  issued  at 
a  later  date. 

b.  Comment:  Several  commenters 
stated  that  enforcement  of  the  security 
standards  wrill  be  arbitrarily  delegated  to 
private  businesses  that  compete  with 
physicians  and  with  each  other. 

Response:  These  comments  are 
premature  for  the  reasons  stated  above. 


3.  Comment  Period 

The  conunent  period  on  the  proposed 
rule  was  60  days. 

Comment:  We  received  comments 
suggesting  that  significant  changes  to 
the  standards  could  occur  in  the  final 
rule  as  a  result  of  changes  made  in 
response  to  comments.  The  commenter 
believes  such  changes  could  adversely 
affect  payers  and  providers,  and 
suggested  that  the  rule  should  be 
repubUshed  as  a  proposed  rule  with  a 
new  comment  period  to  allow 
additional  comments  concerning  any 
changes.  A  "work-in-progress" 
approach  was  also  suggested,  to  give  all 
stakeholders  time  to  read,  analyze,  and 
comment  upon  evolving  versions  of  a 
particular  proposed  rule. 

Response:  We  have  not  accepted  these 
suggestions.  The  numerous  comments 
received  were  thoughtful,  analytical, 
detailed,  and  addressed  every  ^rea  of 
the  proposed  rule.  This  response  to  the 
proposed  rule  indicates  that  the  public 
had  ample  time  to  read,  analyze,  and 
conunent  upon  the  proposed  rule,  ff  we 
were  to  treat  the  rule  as  a  "work-in- 
progress"  and  issue  evolving  versions, 
allowing  for  comments  to  each  version, 
we  would  never  implement  the  statute 
and  achieve  administrative 
simplification  as  directed  by  the 
Congress. 

M.  Proposed  Irnpact  Analysis 

The  preamble  to  the  Transactions 
Rule  contains  comments  and  responses 
on  the  impact  of  all  the  administrative 
'  simplification  standards  in  general 
except  privacy.  Comments  and 
responses  specific  to  the  relative  impact 
of  implementing  this  final  rule  are 
presented  below. 

a.  Comment:  Several  commenters 
stated  that  the  proposed  security 
standards  are  complex,  costly, 
administratively  burdensome,  and  could 
result  in  decreased  use  of  EDI.  One 
conunenter  stated  that  this  rule  runs 
counter  to  the  explicit  intent  of 
Administrative  Simplification  that 
requires,  "any  standard  adopted  under 
this  part  shall  be  consistent  with  the 
objective  of  reducing  the  administrative 
costs  of  providing  and  paying  for  health 
care." 

Several  commenters  expressed 
concern  that  there  was  no  cost  benefit 
emalysis  provided  for  these  proposed 
regulations,  stating  that,  faced  with 
increasingly  limited  resources,  it  is 
essential  that  a  security  standards  cost/ 
benefit  analysis  for  all  health  care 
trading  partners  be  provided.  Another 
said  an  independent  cost  estimate  by 
the  General  Accounting  Office  (GAO) 
should  be  performed  on  these  rules  and 
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HHS  cost  estimates  should  be 
publicized  for  comparison  purposes. 

Still  another  commenter  stated  that 
HHS  must  provide  accurate  public 
sector  implementation  cost  figures  and 
provide  funds  to  offset  the  cost  burden. 

One  commenter  asked  for  cost  tjenefit 
evaluations  to  understand  the 
relationship  between  competing 
technologies,  levels  of  security  and 
potential  threats  to  be  guarded  against. 
These  would  demonstrate  the  costs  and 
the  benefits  to  be  gained  for  both  large 
and  small  organizations  and  would 
provide  an  understanding  of  how  the 
levels  of  security  vary  by  organization 
size  and  what  the  inducements  and 
support  available  to  facilitate  adoption 
are.  One  commenter  suggested  that  we 
establish  a  workgroup  to  more  fully 
assess  the  costs  and  provide  Federal 
funds  to  offset  implementation  costs. 

One  commenter  noted  a  seeming 
disconnect  between  two  statements  in 
the  preamble.  Section  A,  Security 
standards,  states,  "no  individual  small 
entity  is  expected  to  experience  direct 
costs  that  exceed  benefits  as  a  result  of 
this  rule."  In  contrast,  section  E,  Factors 
in  establishing  the  seciuity  standards 
reads,  "We  cannot  estimate  the  per- 
entity  cost  of  implementation  because 
there  is  no  information  available 
regarding  the  extent  to  which 
providers',  plans',  and  clearinghouses' 
current  seciuity  practices  are  deficient." 

Response:  We  are  unable  to  estimate, 
of  the  nation's  2  million-plus  health 
plans  and  1  million-plus  providers  that 
conduct  electronic  transactions,  the 
number  of  entities  that  would  require 
new  or  modified  security  safeguards  and 
procedures  beyond  what  they  currently 
have  in  place.  Nor  are  we  able  to 
estimate  the  number  of  entities  that 
neither  conduct  electronic  transactions 
nor  maintain  individually  identifiable 
electronic  health  information  but  may 
become  covered  entities  at  some  future 
time.  As  we  are  unable  to  estimate  the 
number  of  entities  and  what  measures 
are  or  are  not  already  in  place,  or  what 
specific  implementation  will  be  chosen 
to  meet  the  requirements  of  the 
regulation,  we  are  also  unable  to 
estimate  the  cost  to  those  entities. 

However,  the  use  of  electronic 
technology  to  maintain  or  transmit 
health  information  results  in  many  new 
and  potentially  large  risks.  These  risks 
represent  expected  costs,  both  monetary 
and  social.  Leaving  risk  assessment  up 
to  individual  entities  will  minimize  the 
impact  and  ensure  that  security  effort  is 
proportional  to  security  risk. 

As  discussed  earlier,  the  security 
requirements  are  both  scalable  and 
technically  flexible.  We  have  made 
significant  changes  to  this  final  rule. 


reducing  the  number  of  required 
implementation  features  and  providing 
for  greater  flexibility  in  satisfaction  of 
the  requirements.  In  other  words,  we 
have  focused  more  on  what  needs  to  be 
done  and  less  on  how  it  should  be 
accomplished. 

We  nave  removed  the  statement 
regarding  the  extent  of  costs  versus 
benefits  for  small  entities. 

b.  Comment:  One  commenter  stated 
that  on  page  43262  of  the  proposed  rule, 
it  indicate  that  complexity  of  conversion 
to  the  security  standards  would  be 
affected  by  the  choice  to  use  a 
clearinghouse.  The  commenter  stated 
that  this  choice  would  have  little  effect 
on  implementation  of  security 
standards.  Another  commenter  stated 
that  the  complexity  (and  cost)  of  the 
conversion  to  meet  the  security 
standards  is  affected  by  far  more  than 
just  the  "volume  of  claims  health  plans 
process  electronically  and  the  desire  to 
transmit  the  claims  or  to  use  the 
services  of  a  VAN  or  clearinghouse"  as 
is  stated  on  page  43262.  Because  the 
security  standards  apply  to  internal 
systems  as  well  as  to  transactions 
between  entities,  a  number  of  additional 
factors  must  be  considered,  for  example, 
modification  of  existing  security 
mechanisms,  legacy  systems, 
architecture,  and  culture. 

Response:  We  agree.  We  have 
modified  the  Regulatory  Impact 
Analysis  section  to  take  into  accoimt 
that  there  are  other  factors  involved, 
such  as  the  architecture  and  technology 
limitations  of  existing  systems. 

c.  Comment:  One  commenter  stated 
that  States  will  need  90  percent  funding 
of  development  and  implementation, 
without  the  burden  of  an  advanced 
planning  documents  requirement,  from 
us  for  this  costly  process  to  succeed. 
Any  new  operational  obligation  should 
be  100  percent  funded.  Also  human 
resource  obligations  will  be  significant. 
Some  States  believe  they  will  have 
difficulty  obtaining  the  budget  funds  for 
the  State  share  of  the  costs.  State 
Medicaid  agencies,  as  purchasers,  may 
also  face  paying  the  implementation 
costs  of  health  care  providers, 
clearinghouses,  and  health  plans  in  the 
form  of  higher  rates. 

Response:  The  statute  does  not 
authorize  any  new  or  special  funding  for 
implementation  of  the  regulations. 
Medicaid  system  changes,  simply 
because  they  are  "HIPAA  related"  do 
not  automatically  qualify  for  90  percent 
Federal  funding  participation.  As  with 
ahy  systems  request,  the  usual  rules  will 
be  applied  to  determine  funding 
eligibility  for  State  HIPAA  initiatives. 
Nevertheless,  HHS  recognizes  that  there 
are  significant  issues  regarding  the 


funding  and  implementation  of  HIPAA 
by  Medicaid  State  agencies,  and  intends 
to  address  them  through  normal 
chaimels  of  communication  with  States. 

d.  Comment:  One  commenter  stated 
that  the  proposed  rule  does  not  establish 
how  the  security  standards  will 
contribute  to  reduced  cost  for  providers. 
One  commenter  expected  the 
imintended  result  of  this  regulation  will 
be  impediment  of  EDI  growth  and 
perhaps  even  a  decline  in  EDI  use  by 
providers.  Another  stated  that  the 
proposed  rule  actively  discoiu'ages 
physician  EDI  participation  by 
suggesting  a  fallback  to  paper  processing 
for  those  imable  to  meet  the  cost  of 
highly  complex  security  compliance. 

Response:  Ensuring  the  integrity  of  an 
electronic  message,  its  delivery  to  the 
correct  person,  and  its  confidentiality 
must  be  an  integral  part  of  conducting 
electronic  commerce.  We  believe  that 
the  consistent  application  of  the 
measures  provided  in  this  rule  will 
actually  encourage  use  of  EDI  because  it 
will  provide  increased  confidence  in  the 
reliability  and  confidentiality  of  health 
information  to  all  parties  involved. 
Also,  the  implementation  of  these 
security  requirements  will  reduce  the 
potential  overall  cost  of  risk  to  a  greater 
extent  than  additional  seciuity  controls 
will  increase  costs.  Put  another  way,  the 
potential  cost  of  not  reasonably 
addressing  security  risks  could 
substantially  exceed  the  cost  of 
compliance. 

e.  Comment:  One  commenter  stated 
that  the  implementation  impact  of  the 
technical  safeguards  is  clearly 
understated  for  physicians  who  use 
digitally-based  equipment  that  has  been 
in  place  for  some  time.  The  commenter 
believes  that  the  rule  will  likely  have 
greatest  impact  on  the  installed  base  of 
digital  systems,  including  imaging 
modalities  and  other  medical  devices 
that  store  or  transmit  patient 
information  because  software  for  legacy 
systems  will  likely  require  retrofitting  or 
replacement  to  come  into  compliance. 
The  commenter  believes  that  this  is  a 
negative  impact  and  would  outweigh 
any  benefits  derived  from  the  potential 
risk  of  security  breaches.  The 
commenter  recommended  compliance 
for  digital  imaging  devices  be  extended 
by  an  additional  3  years  to  allow  time 
to  upgrade  systems  and  defray  the 
associated  costs. 

Response:  Compliance  dates  for  the 
initial  implementation  of  the  initial 
standards  are  statutorily  prescribed; 
therefore,  we  are  unable  to  allow 
additional  time  outside  of  the  statutory 
timeframes  for  compliance. 

f.  Comment:  A  commenter  stated  that, 
as  a  new  regulatory  mandate,  HIPAA 
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costs  must  be  factored  into  any  base 
year  calculations  for  the  proposed 
prospective  payment  system.  Without 
an  adjustment,  this  will  be  another 
regulatory  mandate  that  comes  at  the 
cost  of  patient  care. 

Response:  Costs  included  in  the 
prospective  payment  system  are 
le^slatively  mandated.  The  Congress 
did  not  direct  the  inclusion  of  H^AA 
costs  into  the  system,  so  they  are  not 
included.  However,  the  Department     - 
believes  that  the  HIPAA  standards  will 
provide  savings  to  the  provider 
conununity  over  the  next  10  years. 

g.  Comment:  One  commenter 
suggested  that  we  include  requirements 
for  how  a  compliant  business  coidd 
dually  operate— (1)  in  a  HIPAA 
compliant  manner;  and  (2)  in  their 
former  noncompliant  manner  in  order  to 
accommodate  doing  business  with  other 
organizations  that  are  not  yet  compliant. 

Response:  The  statute  imposes  a  2- 
year  implementation  period  between  the 
adoption  of  the  initial  standards  and  the 
date  by  which  covered  entities  (except 
small  health  plans)  must  be  in 
compliance.  An  entity  may  come  into 
compliance  at  any  point  in  time  during 
the  2  years.  Therefore,  the  rule  does  not 
require  a  covered  entity  to  comply 
before  the  established  compliance  date. 
Those  entities  that  come  into 
compliance  before  the  2-year  deadline 
shotild  decide  how  best  to  deal  with 
entities  that  are  not  yet  compliant. 
Further,  we  note  that,  generally 
speaking,  compliance  by  a  covered 
entity  with  these  security  rules  will  not 
hinge  on  compliance  by  other  entities. 

h.  Comment:  One  commenter  stated 
that  privacy  legislation  coidd  impose 
significant  changes  to  written  policies 
and  procedures  on  authorization,  access 
to  health  information,  and  how  sensitive 
information  is  disclosed  to  others.  The 
commenter  believes  these  changes  could 
mean  the  imposition  of  seciuity 
requirements  different  from  those 
contained  in  the  proposiad  rule,  and 
money  spent  complying  with  the 
security  provisions  could  be  ill  spent  if 
significant  new  requirements  result 
from  the  privacy  legislation. 

Response:  The  privacy  standards  at 
subpart  E  of  42  CFR  part  164  are  now 
in  effect,  and  this  final  rule  is 
compatible  with  them.  If,  in  the  future, 
the  Congress  passes  a  law  whose 
provisions  differ  from  these  standards, 
the  standards  would  have  to  be 
modified. 

J.  Comment:  One  commenter  stated 
that  the  private  sector  should  develop 
educational  tools  or  model^^  in  order  to 
assist  physicians,  other  providers,  and 
health  plans  to  comply  with  the  security 
regulations. 


Response:  We  agree.  The  health  care 
industry  is  striving  to  do  this.  HHS  is 
also  considering  provider  outreach  and 
education  activities. 

rv.  Provisions  of  the  Final  Regulation 

We  have  made  the  following  changes 
to  the  provisions  of  the  August  12. 1998 
proposed  nde.  Specifically,  we  have — 

•  Changed  the  CFR  part  fixjm  142  to 
164. 

•  Removed  information  throughout 
the  dociunent  pertaining  to  electronic 
signature  standards.  Electronic  signatiue 
standards  will  be  published  in  a 
separate  final  rule. 

•  Replaced  the  word  "requirement," 
when  referring  to  a  standard,  with 
"standard."  Replaced  "Implementation 
feature"  with  "Implementation 
specification." 

•  Made  minor  modifications  to  the 
text  throughout  the  document  for 
purposes  of  clarity. 

•  Modified  niunerous 
implementation  features  so  that  they  are 
now  addressable  rather  than  mandatory. 

•  Removed  the  word  "formal"  when 
referring  to  documentation. 

•  Revised  the  phrase  "health 
information  pertaining  to  an  individual" 
to  "electronic  protected  health 
information." 

•  Added  the  following  definitions  to 
§  160.103:  "Disclpsure."  "Electronic 
protected  health  information," 
"Electronic  media,"  "Organized  health 
care  arrangement,"  and  "Use." 

•  Removed  proposed  §  142.101  as  this 
information  is  conveyed  in  §  160.101 
and  §  160.102  of  the  Privacy  Rule  (65  FR 
82798).  Removed  proposed  §  142.102  as 
it  is  redundant. 

•  Removed  the  following  definitions 
from  proposed  §  142.103  since  they  are 
pertinent  to  other  administrative 
simplification  regulations  and  are 
defined  elsewhere:  code  set,  health  care 
clearinghouse,  health  care  provider, 
health  information,.health  plan,  medical 
care,  small  health  plan,  standard,  and 
transaction. 

•  Moved  the  following  definitions 
from  §  164.501  to  §  164.103  (proposed 
§  142.103):  "  "Plan  sponsor"  and 
"Protected  health  information."  Added 
definitions  of  "Covered  functions"  and 
'  'Required  by  law. ' ' 

•  Removed  proposed  §  142.104, 
"General  requirements  for  health 
plans,"  and  proposed  §  142.105, 
"Compliance  using  a  health  care 
clearinghouse,"  since  these  sections  are 
not  pertinent  to  the  security  standards. 

•  Removed  proposed  §142.106, 
"Effective  dates  of  a  modification  to  a 
standard  or  implementation 
specification,"  since  this  information  is 


covered  in  the  "Standards  for  Electronic 
Transactions"  final  rule  (65  FR  50312). 

•  Moved  proposed  §  142.302  to 

§  164.302.  Changed  the  section  heading 
fit)m  "Applicability  and  scope"  to 
"Applicability."  Modified  language  to 
state  that  covered  entities  must  comply 
with  the  seciuity  standards. 

•  Moved  proposed  §  142.304  to 

§  164.304.  Modified  language  to  remove 
definitions  of  words  and  concepts  not 
used  in  this  final  rule:  "Access  control," 
"Contingency  plan,"  "Participant," 
"Role-based  access  control."  "Token," 
and  "User-based  access." 

•  Moved  proposed  §  142.304  to 

§  164:304.  Modified  language  to  add 
definitions  requested  by  commenters; 
previously  published  in  Addendum  2 
but  not  in  the  draft  regulation  itself,  or 
necessitated  by  the  change  of  scope  to 
electronic  protected  health  information 
and  alignment  with  the  Privacy  Rule  to 
include:  "Administrative  safeguards." 
"Availability."  "Confidentiality," 
"Data,"  "Data  authentication  Code," 
"Integrity,"  "Electronic  protected  health 
information,"  "Facility,''  "Information 
System."  "Security  or  security 
measures."  "Security  incident,"    ■ 
"Technical  safeguards,"  "User,"  and 
"Workstation." 

•  Moved  definitions  related  to 
privacy  from  §  164.504  to  new 

§  164.103:  "Common  control," 
"Common  ownership,"  "Health  care 
component."  "Hybrid  entity." 

•  Moved  proposed  §  142.306.  "Rules 
for  the  security  Standard."  to  §  164.306. 
Modified  language  to  more  clearly  state 
the  general  requirements  of  the  final 
rule  relative  to  the  standards  and 
implementation  specifications 
contained  therein.  Retitled  the  section 
as  "Security  standards:  General  Rules." 

•  Moved  proposed  §  142.308  to 
§  164.308.  Where  this  section  was 
proposed  to  contain  all  of  the  security 
standards  in  pasagraphs  (a)  through  (d). 
it  now  encompasses  the  Administrative 
safeguards. 

•  Moved  and  reorganized  proposed 
§  142.308  (a)  through  (d)  requirements 
to  §  164.308,  §  164.310.  and  §  164.312. 

•  Moved  proposed  §  142.308(a)(1), 
"Certification,"  to  §  164.308(a)(8). 
Modified  language  to  indicate  both 
technical  and  nontechnical  evaluation  is 
involved  and  renamed  "Evaluation". 

•  Moved  proposed  §  142.308{aK2), 
"Chain  of  trust,"  to  §  164.308(b)(1), 
renamed  to  "Business  associate 
contracts  and  other  arrangements,"  and 
revised  language  to  redefine  who  must 
enter  into  a  contract  under  this  rule  for 
the  protection  of  electronic  protected 
health  information. 

•  Moved  proposed  §  142.308(a)(3), 
"Contingency  plan,"  to 
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§  164.308(a)(7)(i).  Modified  language  to 
state  that  two  implementation' 
specifications,  "Applications  and  data 
criticality  analysis"  and  "Testing  and 
revision  procedures,"  are  addressable. 

•  Removed  "Formal  mechanism  for 
processing  records"  (proposed 

§  142.308(a)(4))  since  this  requirement 
was  determined  to  be  in  part  intrusive 
into  business  functions  and  in  part 
redundant. 

•  Moved  proposed  §  142.308(a)(5). 
"Information  access  control,"  to 

§  164.308(a)(4)(i)  and  renamed  as 
"Information  access  management." 
Removed  the  word  "formal"  from 
description.  Modified  language^to  state 
that  two  implementation  specifications 
("Access  Authorijjation"  and  Access 
Establishment  and  Modification")  are 

3nfirf*SS3ul6 

•  Moved  proposed  §  142.308(a)(6), 
"Internal  audit."  to  §  164.308{a)(l)(ii)(D) 
as  an  implementation  specification 
under  the  "Security  management 
process"  standard  since  this  was 
determined  to  be  a  more  logical 
placement  of  this  item.  Retitled,  for 
clarity,  "Information  system  activity 
review." 

•  Moved  proposed  §  142.308(a)(7), 
"Personnel  security."  to 

§  164.308(a)(3)(i)  and  retitled 
"Workforce  security."  Modified 
language  to  state  that  implementation 
specifications  are  addressable. 

•  Combined  proposed 
§14i.308(a)(7)(i).  and  §  142.308(a)(7)(iii) 
("Assuring  supervision  of  maintenance 
personnel  by  an  authorized, 
knowledgeable  person"  and  "Assuring 
that  operations  and  maintenance 
personnel  have  proper  access 
authorization,")  under 

§  164.308(a)(3)(ii)(A)  and  renamed  to 
"Authorization  and/or  supervision." 
Modified  description  for  clarity. 

•  Moved  proposed  §  142.308(a)(7)(iv), 
"Personnel  clearance  procedure."  to 

.§  164.308(a)(3)(ii)(B).  renamed  to 
"Workforce  clearance  procedure,"  and 
modified  description  for  clarity. 

•  Removed  proposed 

§  142.308(a)(7)(v),  "Personnel  security 
policies  and  procedures,"  as  this  feature 
was  determined  to  require  redundant 
effort. 

•  Removed  proposed 

§  142.308(a)(7)(vi),  "Seciuity  awareness 
training."  Information  concerning  this 
subject  has  been  incorporated  under 
§  164.308(a)(5)(i),  "Security  awareness 
and  training." 

•  Removed  proposed  §  142.308(a)(8), 
"Security  configuration  management," 
and  all  implementation  features,  except 
"Documentation"  (hardware  and/or 
software  installation,  Inventory, 
Security  testing,  and  Virus  checking), 


since  this  requirement  was  determined 
to  b6  redundant.  "Documentation"  has 
been  made  a  discrete  standard  at 
§164.316. 

•  Moved  proposed  §  142.308(a)(9). 
"Security  incident  prqcedures."  to 

§  164.308(a)(6)(i)  and  reworded  for 
clarity.  Combined  "Report  procedures" 
and  "Response  procediu-es"  features 
into  a  single  required  implementation 
specification,  named  "Response  and 
Reporting"  at  §  164.308(a){6)(ii). 

•  Moved  proposed  §  142.308(a)(10). 
"Security  management  process."  to 

§  164.308(a)(1). 

•  Moved  proposed  §  142.308(a)(10)(i). 
"Risk  analysis,"  to  §  164.308{a)(l)(ii)(A). 

•  Moved  proposed 

§  142.308(a)(10)(ii).  "Risk  management." 
to  §  164.308(a)(l)(ii)(B). 

•  Moved  proposed 

§  142.308(a)(10)(iii),  "Sanction  policy," 
to§164.308(a)(l)(ii)(C). 

•  Removed  proposed 

§  142.308(a)(10)(iv),  "Security  policy." 
since  this  requirement  was  determined 
to  be  redundant. 

•  Moved  proposed  §  142.308(a)(ll). 
"Termination."  to  §  164.308(a)(3)(ii)(C) 
as  an  addressable  implementation 
specification  under  the  "Workforce 
security"  standard,  and  renamed  as 
"Termination  procedures".  Removed 
"Termination"  implementation  features 
(changing  locks,  removal  from  access 
lists,  removal  of  user  accounts,  turning 
in  of  keys,  tokens,  or  cards)  since  these 
were  determined  to  be  too  specific. 

•  Moved  proposed  §  142.308(a)(12), 
"Training."  to  §  164.308{a){5)(i)  and 
renamed  as  "Security  awareness  and 
training."  Language  modified  to 
incorporate  all  training  information 
under  this  one  standard.  Revised  and 
made  addressable  all  implementation 
specifications  under  this  standard. 

•  Moved  proposed  §  142.308(b). 
"Physical  safeguards  to  guard  data 
integrity,  confidentiality  and 
availability."  to  §  164.310  and  renamed 
as  "Physical  safeguards."  Removed 
specific  reference  to  locks  and  keys. 

•  Moved  proposed  §  142.308(b)(1), 
"Assigned*security  responsibility 
requirement,"  to  §  164.308(a)(2)  since 
this  has  been  determined  to  be  an 
administrative  procedure.  Modified 
language  to  clarify  that  responsibility 
could  be  assigned  to  more  than  one 
individual. 

•  Moved  proposed  §  142.308(b)(2), 
"Media  controls."  to  §  164.310(d)(1)  and 
renamed  as  "Device  and  media 
controls."  Removed  the  word  "formal." 
Added  "Media  re-use"  as  a  required 
implementation  specification  at 

§  164.310(d)(^)(ii). 

•  Removed  proposed 

§  142.308{b)(2)(i),  "Access  control," 


implementation  feature  as  it  was 
determined  to  be  redundant. 


•  Moved  proposed  §  142.308(b)(2)(ii). 
"Accountability"  implementation 
featiue  to  §  164.310(d)(2)(iii).  and  made 
it  an  addressable  implementation 
specification. 

•  Combined  proposed 

§  142.308(b)(2)(iii).  "Data  backup." 
implementatioU  featiu«  with  proposed 
§  142.308(b)(2)(iv),  "Data  storage" 
implementation  feature,  renamed  as 
"Data  backup  and  storage",  moved  to 
§  164.310(d)(2)(iv),  and  made  it  an 
addressable  implementation 
specification. 

•  Moved  proposed  §  142.308(b)(2)(v). 
"Data  disposal,"  implementation  featiu* 
to  §  164.310(d)(2)(i)  and  made  it  a 
required  implementation  specification. 

•  Moved  proposed 

§  142.308(b)(3),"Physical  access 
controls."  to  §  164.310(a)(1)  and 
renamed  as  "Facility  access  controls." 
Removed  word  "formal." 

•  Moved  proposed  §  142.308(b)(3)(i), 
"Disaster  recovery,"  implementation 
feature  to  §  164.310(a)(2)(i).  It  is  now 
part  of  the  "Contingency  operations" 
implementation  specification. 

•  Moved  proposed  §  142.308(b)(3)(ii), 
"Emergency  mode  operations," 
implementation  feature  to 

§  164.310(a)(2)(i).  It  is  now  part  of  the 
"Contingency  operations"      j 
implementation  specification. 

•  Removed  proposed 

§  142.308(b)(3)(iii).  "Equipment  control 
(into  and  out  of  site)."  as  this 
information  is  now  covered  under 
§  164.310(d)(1),  "Device  and  media 
controls." 

•  Moved  proposed  §  142.308(b)(3)(iv). 
"A  facility  security  plan."  to 
§164.310(a)(2)(ii). 

•  Moved  proposed  §  142.308(b)(3)(v). 
"Procediue  for  verifying  access 
authorizations."  to  §  164.310(a)(2)(iii) 
and  renamed  as  "Access  control  and 
validation  procedures."  Removed  the 
word  "formal"  from  text. 

•  Moved  proposed  §  142.308(b)(3)(vi). 
"Maintenance  records,"  to 
§164.310(a)(2)(iv). 

•  Moved  proposed 

§  142.308(b)(3)(vii).  "Need  to  know 
procedures  for  personnel  access,"  to 
sect;  164.310(a)(2)(iii)  and  renamed  as 
"Access  control  and  validation 
procedures." 

•  Moved  proposed 

§  142.308(b)(3)(viii).  "Procedures  to  sign 
in  visitors  and  provide  escort,  if 
appropriate,"  to  §  164.310(a)(2)(iii)  and 
renamed  as  "Access  control  and 
validation  procedures." 
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•  Moved  proposed  §  142.308(b)(3)(ix). 
"Testing  and  revision,"  to 

§  164.310(a)(2)(iii)  and  renamed  as 
"Access  control  and  validation 
procedures." 

•  Moved  proposed  §  142.308(b)(4), 
"Policy  and  guidelines  on  workstation 
use,"  to  §  164.310(b)  and  renamed  as 
"Workstation  use." 

•  Moved  proposed  §  142.308(b)(5). 
"Secure  work  station  location,"  to 

§  164.310(c)  and  renamed  as 
"Workstation  seciuity." 

•  Removed  proposed  §  142.308(b)(6), 
"Security  awareness  training,"  as  a 
separate  requirement.  This  requirement 
has  been  incorporated  under 

§  164.308(a)(5)(i),  "Security  awareness 
and  training." 

•  Combined  and  moved  proposed 
§  142.308(c)  and  §  142.308(d), 
"Technical  security  services  to  guard 
data  integrity,  confidentiality  and 
availability"  and  "Technical  seciuity 

.  mechanisms,"  to  §  164.312  and  renamed 
as  "Technical  safeguards." 

•  Removed  proposed  §  142.308(c)(1) 
since  it  is  no  longer  pertinent. 

•  Moved  proposed  §  142.308(c)(l)(i), 
"Access  control,"  to  §  164.312(a)(1). 

•  Moved  proposed 

§  142.308(c)(l)(i)(A),  "Procedure  for 
emergency  access,"  to 
§  164.312(a)(2)(ii).  and  renamed  as  — 

"Emergency  access  procedures." 

•  Removed  proposed 
§142.308(c)(l)(i)(Br 

•  Removed  proposed 

§  142.308(c)(l)(i)(B)(l),  "Context-based 
access,"  §142.308(c)(l)(i)(B)(2),  "Role- 
based  access."  and 
§  142.308(c)(l)(i)(B)(3).  "User-based 
access,"  since  these  features  were 
deemed  too  specific  and  were  perceived 
as  the  only  options  permissible. 

•  Moved  proposed 

§  142.308{c)(l)(i)(C),  "Optional  use  of 
encryption."  to  §  164.312(a)(2)(iv)  and 
retitled  "Encryption  and  decryption." 

•  Moved  proposed  §  142.308{c)(l)(ii), 
"Audit  controls,"  to  §  164.312(b), 

•  Removed  proposed 

§  142.308{c)(l)(iii),  "Authorization 
control,"  and  al!  implementation 
features  (Role-based  access.  User-based 
access)  since  this  function  has  been 
incorporated  into  §  164.308(a)(4), 
"Information  access  management." 

•  Moved  proposed  §  142.308(c)(l)(iv), 
"Data  authentication."  to 

§  164.312(c)(1),  and  retitied  as 
"Integrity."  Reworded  part  of 
description  and  placed  in 
§  164.312(c)(2),  "Mechanism  to 
authenticate  data,"  a  new,  addressable 
implementation  specification.  Removed 
reference  to  double  keying. 

•  Moved  proposed  §  142.308(c)(l)(v), 
"Entity  authentication,"  to  §  164.312(d) 


and  retitled  as  "Person  or  entity 
authentication." 

•  Moved  proposed 
§142.308(c)(l)(v)(A).  "Automatic 
logoff,"  to  §  164.312(a)(2)(iii). 

•  Moved  proposed 

§  142.308(c)(l)(v){B),  "Unique  user 
identification,"  to  §  164.312(a)(2)(i).  • 

•  Removed  proposed 

§  142.308(c)(l)(v)(C)  since  text  is  no" 
longer  pertinent. 

•  Removed  proposed 

§  142.308(c)(l)(v)(C)(2),  "Password,"  as 
too  specific. 

•  Removed  proposed 

§  142.308(c)(l)(v)(C)(3),  "PIN,"  as  too 
specific. 

•  Removed  proposed 

§  142.308(c)(l)(v)(C)(4),  "Telephone 
callback,"  as  too  specific. 

•  Removed  proposed 

§  142.308(c)(l)(v)(C)(5),  "Token,"  as  too 
specific. 

•  Removed  proposed  §  142.308(c)(2), 
as  no  longer  relevant. 

•  Moved  proposed  §  142.308(d)(1), 
"Communications  or  network  controls," 
to  §  164.312(e)(1)  and  renamed  as 
"Transmission  secfurity." 

•  Removed  proposed 

§  142.308(d)(l)(i),  since  it  is  no  longer 
pertinent. 

•  Moved  proposed 
§142.3Q8(d)(l)(i)(A),  "hitogrity 
controls,"  to  §  164.312(e)(2)(i)  and 
reworded  for  clarity. 

•  Removed  proposed 

§  142.308(d)(l)(i)(B),  "Message 
authentication,"  since  this  subject  is 
now  covered  under  §  164.312(e)(2)(i), 
"Integrity  controls." 

•  Removed  proposed 

§  142.308(d){l)(ii)  text  since  it  is  no 
longer  pertinent. 

•  Removed  proposed 

§  142.308(d)(l)(ii)(A),  "Access 
controls." 

•  Moved  proposed 

§  142.308(d)(l)(ii)(B).  "Encryption,"  to 
§  164.312(e)(2)(ii)  and  reworded  to 
enhance  flexibility  and  scalability. 

•  Removed  proposed  §  142.308(d)(2) 
text  regarding:  "Network  controls,"  and 
all  implementation  featiu^s  ("Alarm," 
"Audio  trail,"  "Entity  authentication," 
"Event  reporting"). 

•  Removed  proposed  §  142.310, 
"Electronic  signature,"  and  all 
subheadings.  This  section  will  be  issued 
as  a  separate  future  regulation. 

•  Moved  proposed  §  142.310 
"Electronic  signature  Standard."  to 
§  164.310.  Where  this  section  was 
proposed  to  contain  the  electronic 
signatiu«  standard,  it  now  encompasses 
the  '  'Physical  safeguards. ' ' 

•  Moved  proposed  §  142.312. 
"Effective  date  of  the  implementation  of 
the  seciuity  and  electronic  signature 


standards,"  to  §  164.318  and  retitied  as 
"Compliance  dates  for  the  initial 
implementation  of  the  security 
standards."  Reworded  and  retitled 
subsections.  ^" 

•  Added  §  164.105.  "Organizational  "" 
requirements,"  with  two  standards, 
"Health  care  component  and  "Affiliated 
covered  entities"  with  related 
implementation  specifications. 

•  Added  §  164.310(d)(2){ii).  "Media 
re-use  procedures,"  implementation 
specification. 

•  Added  §  164.312,  "Technical 
safeguards,"  encompassing  the 
combined  technical  services  and 
technical  mechanisms  standards 
(proposed  §  142.308(c)  and  (d)). 

•  Added  §164.314,  "Organizational 
requirements." 

•  Added  §  164.314(a)(1).  "Business 
associate  contracts  or  other 
arrangements"  standard  and  related 
implementation  specifications. 

•  Added  §  164.314(b)(1), 
"Requirements  for  group  health  plans" 
standard  and  related  implementation 
specifications. 

•  Added  §  164.316,  "Policies  and 
procedures  and  documentation 
requirements." 

•  Added  §  164.316(a),  "Policies  and 
procedures"  standard. 

•  Added  §  164.316(b)(1). 
"Documentation"  standard  and  related 
implementation  specifications. 

•  Added  §164.318.  "Compliance 
dates  for  the  initial  implementation  of 
the  security  standards." 

•  Renamed  Addendum  1  as 
Appendix  A. 

•  Removed  Addendum  2.  Definitions 
of  terms  used  in  this  final  rule  are  now 
incorporated  into  §  164.103  and 

§  164.304,  or  within  the  rule  itself. 

•  Removed  Addendiun  3. 

V.  Collection  of  Infomutioii 
Requirements     ^ 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1 995  (PRA)  requires 
that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  canying 
out  the  proper  functions  of  oiu  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 
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•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

As  discussed  below,  we  cire  soliciting 
comment  on  the  recordkeeping 
requirements,  as  referenced  in 
§  164.306,  §  164.308.  §  164.310. 
§  164.314.  and  §  164.316  of  this 
document. 

Section  164.306    Security  Standards: 
General  Rules 

'  Under  paragraph  (d).  a  covered  entity 
must,  if  implementing  the 
implementation  specification  is  not 
reasonable  and  appropriate,  document 
why  it  would  not  be  reasonable  and 
appropriate  to  implement  the     ^ 
implementation  specification. 

We  estimate  that  75.000  entities  will 
be  affected  by  this  requirement  and  that 
they  will  have  to  create  documentation 
3  times  for  thjs  requirement.  We 
estimate  each  instance  of 
documentation  will  take  .25  hours,  for 
a  one-time  total  burden  of  56.250  hours. 


Section  164.308 
Safeguards 


Administrative 


Under  this  section,  a  covered  entity 
must  document  known  security 
incidents  and  their  outcomes. 

We  estimate  that  there  will  be  50 
known  incidents  aimually  and  that  it 
will  take  8  hours  to  document  this 
requirement,  for  an  annual  burden  of 
400  hours. 

This  section  further  requires  that  each 
entity  have  a  contingency  plan,  with 
specified  components. 

We  estimate  that  there  will  be  60,000 
entities  affected  by  this  requirement  and 
that  it  will  take  each  entity  8  hours  to 
comply,  for  a  total  one-time  burden  of 
480.000  hours. 

This  section  also  requires  that  the 
written  contract  or  other  arrangement 
with  a  business  associate  document  the 
satisfactory  assurances  that  the  business 
associate  will  appropriately  safeguard 
the  information  through  a  written 
contract  or  other  arrangement  with  the 
business  associate  that  meets  the 
applicable  requirements  of  §  164.314(a). 

We  believe  that  the  burden  associated 
with  this  requirement  is  not  subject  to 
the  PRA.  It  is  good  business  practice  for 
entities  to  document  their  arrangements 
via  written  contracts  and  as  such  is 
usual  and  customary  among  the  entities 
subject  to  them.  A  burden  associated 
with  a  requirement  conducted  in  the 
normal  course  of  business  is  exempt 
from  the  PRA  as  defined  in  5  CFR 
1320.3(b)(2). 


Section  164.310    Physical  Safeguards 

This  section  requires  that  a  covered 
entity  implement  policies  and 
procedures  to  document  repairs  and 
modifications  to  the  physical 
components  of  a  facility  that  are  related 
to  security  (for  example,  hardware, 
walls,  doors,  and  locks). 

We  believe  that  15.500  entities  will 
have  to  repair  or  modify  physical 
components,  most  of  which  will  need  to 
be  done  in  the  first  year  of 
implementation.  In  the  following  years, 
we  estimate  that  500  entities  will  need 
to  make  repairs  or  modifications.  We 
estimate  that  it  will  take  10  minutes  to 
document  each  repair  or  modification 
for  a  burden  of  2.583  hours  the  first  year 
and  83  hours  annually  subsequently. 

This  section  requires  that  a  covered 
entity  create  a  retrievable,  exact  copy  of 
electronic  protected  health  information, 
where  needed,  before  movement  of 
equipment. 

We  believe  that  the  burden  associated 
with  this  requirement  is  not  subject  to 
the  PRA.  It  is  good  business  practice  for 
entities  to  backup  their  data  files,  and  as 
such  is  usual  and  customary  among  the 
entities  subject  to  them.  A  burden 
associated  with  a  requirement 
conducted  in  the  normal  course  of 
business  is  exempt  from  the  PRA  as 
defined  in  5  CFR  1320.3(b)(2).    . 

Section  164.314    Organizational 
Requirements 

This  section  requires  that  a  covered 
entity  report  to  the  Secretary  problems 
with  a  business  associate's  pattern  of  an 
activity  or  practice  of  the  business 
associate  that  constitute  a  material 
breach  or  violation  of  the  business 
associate's  obligation  under  the  contract 
or  other  arrangement  if  it  is  not  feasible 
to  terminate  the  contract  or 
arrangement. 

We  believe  that  10  entities  will  need 
to  comply,  with  this  reporting 
requirement  and  that  it  will  take  them 
60  minutes  to  comply  with  this 
requirement  for  an  annual  burden  of  10 
hours. 

This  section  also  Fequires  that  a 
covered  entity  may.  if  a  business 
associate  is  required  by  law  to  perform 
a  function  or  activity  on  behalf  of  a 
covered  entity  or  to  provide  a  service 
described  in  the  definition  of  business 
associate  as  specified  in  §  160.103  of 
this  subchapter  to  a  covered  entity, 
permit  the  business  associate  to  create, 
receive,  maintain,  or  transmit  electronic 
protected  health  information  on  its 
behalf  to  the  extent  necessary  to  comply 
with  the  legal  mandate  without  meeting 
the  requirements  of  paragraph  (a)(2)(i)  of 
this  section,  provided  that  the  covered 


entity  attempts  in  good  faith  to  obtain 
satisfactory  assurances  as  required  by 
paragraph  (a)(2)(ii)(A)  of  this  section, 
and  documents  the  attempt  and  the 
reasons  that  these  assurances  cannot  be 
obtained. 

We  believe  that  this  situation  will 
affect  20  entities  and  that  it  will  take  60 
minutes  to  document  attempts  to  obtain 
assurances  and  the  reasons  they  cannot 
be  obtained  for  an  annual  burden  of  20 
hours. 

This  section  further  requires  that 
business  associate  contracts  or  other 
arrangements  and  group  health  plans 
must  require  the  business  entity  and 
plan  sponsor,  respectively,  to  report  to 
the  covered  entity  any  security  incident 
of  whioh  it  becomes  aware. 

We  believe  that  the  burden  associated 
with  this  requirement  is  not  subject  to 
the  PRA.  It  is  good  business  practice  for 
entities  to  document  their  agreements 
via  written  contracts,  and  sis  such  is 
usual  and  customary  among  the  entities 
subject  to  them.  A  burden  associated 
with  a  requirement  conducted  in  the 
normal  coiu^e  of  business  is  exempt 
from  the  PRA  as  defined  in  5  CFR 
1320.3(b)(2). 

Section  164.316    Policies  and 
Procedures  and  Documentation 
Requirements 

Paragraph  (b)(1).  Standard: 
Documentation,  of  this  section  requires 
a  covered  entity  to — 

(i)  Maintain  the  policies  and 
procedures  implemented  to  comply 
with  this  subpart  in  written  (which  may 
be  electronic)  form:  and 

(ii)  If  an  action,  activity,  assessment, 
or  designation  is  required  by  this 
subpart  to  be  documented,  maintain  a 
written  (which  may  be  electronic) 
record  of  the  action,  activity, 
assessment,  or  designation. 

We  estimate  that  it  will  take  the 
4,000,000  entities  covered  by  this  final 
rule  16  hours  to  dociunent  their  policies 
and  procedures,  for  a  total  one-time 
biuden  of  64,000,000  hours. 

The  total  annual  burden  of  the 
information  collection  requirements 
contained  in  this  final  rule  is  64,539,264 
hours.  These  information  collection 
requirements  will  be  submitted  to  0MB 
for  review  under  the  PRA  and  will  not 
become  effective  until  approved  by 
OMB. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 
Centers  for  Medicare  and  Medicaid 

Services,  Office  of  Strategic 

Operations  and  Regulatory  Affairs, 

Regulations  Development  and 

Issuances  Group,  Attn:  Reports 
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Clearance  Officer,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850,  Attn:  Julie  Brown,  CMS-0049- 
F;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington.  DC 
20503.  Attn:  Brenda  Aguilar.  CMS 
Desk  Officer. 

rv.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Seciirity  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
Although  we  cannot  determine  the 
specific  economic  impact  of  the 
standards  in  this  final  pile  (and 
individually  each  standard  may  not 
have  a  significant  impact),  the  overall 
impact  analysis  makes  clear  that, 
collectively,  all  the  standards  will  have 
a  significant  impact  of  over  $100  million 
on  the  economy.  Because  this  rule 
affects  over  2  million  entities,  a 
requirement  as  low  as  $50  per  entity 
would  render  this  rule  economically 
significant.  This  rule  requires  each  of 
these  entities  to  engage  in,  for  example, 
at  least  some  risk  assessment  activity; 
thus,  this  rule  is  almost  certainly 
economically  significant  even  though 
we  do  not  have  an  estimate  of  the 
marginal  impact  of  the  additional 
security  standards.  However,  the 
standards  adopted  in  this  rule  are 
considerably  more  flexible  than  those 
anticipated  in  the  overall  impact 
analysis.  Therefore,  their 
implementation  costs  should  be  lower 
than  those  assumed  in  the  impact 
analysis. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA. 
small  entities  include  small  businesses. 


nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers, 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  1  year. 
While  each  standard  may  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  combined 
effects  of  all  the  standards  are  likely  to 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  Although  we 
have  certified  this  rule  as  having  a 
significant  impact,  we  have  previously 
discussed  the  impact  of  small  entities  in 
the  RFA  published  as  part  of  the  August 
17,  2000  final  regulation  for  the 
Standards  for  Electronic  Transactions 
(65  FR  50312),  on  pages  50359  through 
50360.  That  analysis  included  the 
impact  of  the  set  of  HIPAA  standards 
regulations  (transactions  and  code  sets, 
identifiers,  and  security).  Although  we 
discussed  the  impact  on  small  entities 
in  the  previous  analysis,  we  would  like 
to  discuss  how  this  final  nile  has  been 
stnictmed  to  minimize  the  impact  on 
small  entities,  compared  to  the 
projposed  rule. 

Ine  proposed  rule  mandated  69 
implementation  featiu«s  for  all  entities. 
A  large  niunber  of  commenters 
indicated  that  mandating  such  a  large 
number  would  be  burdensome  for  all 
entities.  As  a  result,' we  have 
restructiu-ed  this  final  rule  to  permit 
greater  flexibility.  While  all  standards 
must  be  met,  we  are  now  only  requiring 
13  implementation  specifications.  The 
remainder  of  the  implementation 
specifications  is  "addressable."  For 
addressable  specifications,  an  entity 
decides  whether  each  specification  is  a 
reasonable  and  appropriate  security 
measiu%  to  apply  within  its  particiilar 
security  framework.  This  decision  is 
based  on  a  variety  of  factors,  for 
example,  the  entity's  risk  analysis,  what 
measiu^s  are  aheady  in  place,  the 
particular  interest  to  small  entities,  and 
the  cost  of  implementation. 

Based  on  the  decision,  an  entity  can — 
(1)  implement  the  specification  if 
reasonable  and  appropriate;  (2) 
implement  an  alternative  security 
measure  to  accompUsh  the  purposes  of 
the  standard;  or  (3)  not  implement 
anything  if  the  specification  is  not 
reasonable  and  appropriate  and  the 
standard  can  still  be  met. 

This  approach  will  provide  flexibility 
for  all  entities,  and  especially  small 
entities  that  would  be  most  concerned 
about  the  cost  and  complexity  of  the 
seciuity  standards.  Small  entities  can 
look  at  the  addressable  implementation 
specifications  and  tailor  their 
compliance  based  on  their  risks  and 
capabilities  of  addressing  those  risks. 


The  required  risk  analysis  is  also  a 
tool  to  allow  flexibility  for  entities  in 
meeting  the  requirements  of  this  final 
rule.  The  risk  analysis  requirement  is 
designed  to  allow  entities  to  look  at 
their  own  operations  and  determine  the 
security  risks  involved.  The  degree  of 
response  is  determined  by  the  risks 
identified.  We  assiune  that  smaller 
entities,  who  deal  with  smaller  amoimts 
of  information  would  have  smaller 
physical  facilities,  smaller  work  forces, 
and  therefore,  would  assume  less  risk. 
The  smaller  amount  of  risk  involved 
means  that  the  response  to  that  risk  can 
be  developed  on  a  smaller  scale  than 
that  for  larger  organizations. 

Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  However,  the  security  standards 
will  affect  small  entities,  such  as 
providers  and  health  plans,  and  vendors 
in  much  the  same  way  as  they  affect  any 
larger  entities.  Small  providers  who 
conduct  electronic  transactions  and 
small  health  plans  must  meet  the 
provisions  of  this  regulation  and 
implement  the  security  standards.  A 
more  detailed  analysis  of  the  impact  on 
small  entities  is  part  of  the  impact 
analysis  published  on  August  17,  2000- 
(65  FR  50312),  which  provided  the 
impact  for  all  of  the  HIPAA  standards, 
except  privacy.  As  we  discussed  above, 
the  scalability  factor  of  the  standards 
means  that  the  requirements  placed 
upon  small  providers  and  plans  would 
be  consistent  with  the  complexity  of 
their  operations.  Therefore,  small 
providers  and  plans  with  appropriate 
security  processes  in  place  would  need 
to  do  relatively  little  in  order  to  comply 
with  the  standards.  Moreover,  small 
plans  will  have  an  additional  year  to 
come  into  compliance. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  While  this  rule 
may  have  a  significant  impact  on  small 
nu^  hospitals,  the  impact  should  be 
minimized  by  the  scalability  factors  of 
the  standards,  as  discussed  above  in  the 
impact  on  all  small  entities.  In  addition, 
we  have  previously  discussed  the 
impact  of  small  entities  in  the  RIA 
pubUshed  as  part  of  the  August  17,  2000 
final  regulation  for  the  Standards  for 
Electronic  Transactions. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  of  1995 
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also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in 
expenditure  in  any  1  year  by  State, 
local,  or  Uibal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  We  estimate  that 
implementation  of  all  the  standards  will 
require  the  expenditure  of  more  than 
$110  million  by  the  private  sector. 
Therefore,  the  rule  establishes  a  Federal 
private  sector  mandate  and  is  a 
significant  regulatory  action  within  the 
meaning  of  section  202  of  UMRA  {2 
U.S.C.  1532).  We  have  included  the 
statements  to  address  the  anticipated 
effects  of  these  rules  under  section  202. 

These  standards  also  apply  to  State 
and  local  govermnents  in  their  roles  as 
health  plans  or  health  care  providers. 
Because  these  entities,  in  their  roles  as 
health  plans  or  providers,  must 
implement  the  requirements  in  these 
rules,  the  rules  impose  unfunded 
mandates  on  them.  Further  discussion 
of  this  issue  can  be  found  in  the 
previously  published  impact  analysis 
for  all  standards  (65  FR  50360  through 

50361). 

The  anticipated  benefits  and  costs  of 
the  security  standards,  and  other  issues 
raised  in  section  202  of  the  UMRA,  are 
addressed  in  the  analysis  below,  and  in 
the  combined  impact  analysis.  In 
addition,  as  required  under  section  205 
of  the  UMRA  (2  U.S.C.  1535),  having 
considered  a  reasonable  number  of 
alternatives  as  outlined  in  the  preamble 
to  this  rule,  HHS  has  concluded  that 
this  final  rule  is  the  most  cost-effective 
alternative  for  implementation  of  HHS's 
statutory  objective  of  administrative 
simplification. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
The  proposed  rule  was  published  before 
the  enactment  of  Executive  Order  13132 
of  August  4, 1999,  Federalism 
(published  in  the  Federal  Register  on 
August  10, 1999  (64  FR  43255)).  which 
required  meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  rules  that  have 
Federalism  implications).  However,  we 
received  and  considered  comments  on 
the  proposed  rule  from  State  agencies 
and  from  entities  who  conduct 
transactions  with  State  agencies.  Several 
of  the  comments  referred  to  the  costs 
that  will  result  from  implementation  of 
the  HIPAA  standards.  As  we  stated  in 
the  impact  analysis,  we  are  unable  to 
estimate  the  cost  of  implementing 


security  features  as  implementation 
needs  will  vary  dependent  upon  a  risk 
assessment  and  upon  what  is  already  in 
place.  However,  the  previously 
referenced  impact  analysis  in  the 
August  17,  2000  final  rule  (65  FR  50312) 
showed  that  Administrative 
Simplification  costs  will  be  offset  by 
future  savings. 

In  complying  with  the  requirements 
of  part  C  of  title  XI.  the  Secretary 
established  interdepartmental 
implementation  teams  who  consulted 
with  appropriate  State  and  Federal 
agencies  and  private  organizations. 
These  external  groups  consisted  of  the 
National  Conunittee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Standards  and  Security,  the  Workgroup 
for  Electronic  Data  Interchange  (WEDI). 
the  National  Uniform  Claim  Committee 
(NUCC),  the  National  Uniform  Billing 
Committee  (NUBC).  and  the  American 
Dental  Association  (ADA).  The  teams 
also  received  comments  on  the 
proposed  regulation  from  a  variety  of 
organizations,  including  State  Medicaid 
agencies  and  other  Federal  agencies. 

B.  Anticipated  Effects 

The  analysis  in  the  August  2000, 
Transaction  Rule  included  the  expected 
costs  and  benefits  of  the  administrative 
simplification  regulations  related  to 
electronic  systems  for  10  years. 
Although  only  the  electronic  transaction 
standards  were  promulgated  in  the 
transaction  rule,  HHS  expected  affected 
parties  to  make  systems  co^ipliance 
investments  collectively  because  the 
regulations  are  so  integrated.  Moreover, 
the  data  available  to  us  were  also  based 
on  the  collective  requirements  of  this 
regulation.  It  is  not  feasible  to  identify 
the  incremental  technological  and 
computer  costs  for  each  regulation. 
Although  HHS  is  issuing  rules  under 
HIPAA  sequentially,  affected  entities 
and  vendors  are  bundling  services,  that 
is,  they  have  been  anticipating  the 
various  needs  and  are  designing 
relatively  comprehensive  systems  as 
they  develop  hardware  and  software. 
For  example,  a  vendor  developing  a 
system  for  electronic  billing  would  also 
anticipate  and  include  security  features, 
even  in  the  absence  of  any  regulation. 
Moreover,  a  draft  of  the  security  rule 
was  first  published  in  1998.  Even 
though  the  final  is  different  (and  less 
burdensome),  vendors  had  a  reasonable 
indication  of  the  direction  policy  would 
go.  Thus,  in  preparing  the  electronic 
transaction  rule,  we  recognized  and 
included  costs  that  might  theoretically 
be  associated  with  security  or  other 
HIPPA  rules.  Hence,  some  of  the  "costs" 
of  security  have  already  been  accounted 
for  in  the  Standards  for  Electronic 


Transactions  cost  estimate  (45  CFR  parts 
160  and  162),  which  was  published  in 
the  Federal  Register  on  August  17.  2000 
(65  FR  50312). 

This  analysis  showed  that  the 
combined  impact  of  the  Administrative 
Simplification  standards  is  expected  to 
save  the  industry  $29.9  billion  over  10 
years.  We  are  including  in  each 
subsequent  rule  an  impact  analysis  that 
is  specific  to  the  standard  or  standards 
in  that  rule,  but  the  impact  analysis  will 
assess  only  the  incremental  cost  of 
implementing  a  given  standard  over 
another.  Thus,  the  following  discussion 
contains  the  impact  analysis  for  the 
marginal  costs  of  the  security  standards 
in  this  final  rule. 

The  following  describes  the  specific 
impacts  that  relate  to  the  security 
standards.  The  security  of  electronic 
protected  health  information  is,  and  has 
been  for  some  time,  a  basic  business 
requirement  that  health  care  entities 
ignore  at  their  peril.  Instances  of 
"hacking"  and  other  security  violations 
may  be  widely  publicized,  and  can 
seriously  damage  an  institution's 
community  standing.  Appropriate 
security  protections  are  crucial  for 
encouraging  the  growth  and  use  of 
electronic  data  interchange.  The 
synergistic  effect  of  the  employment  of 
the  security  standards  will  enhance  all 
aspects  of  HIPAA's  Administrative 
Simplification  requfrements.  In 
addition,  it  is  important  to  recognize 
that  security  is  not  a  one-time  project, 
but  rather  an  on-going,  dynamic 
process. 

C.  Changes  From  the  1998  Impact 
Analysis 

The  overall  impact  analysis  for 
Administrative  Simplification  was  first 
published  on  May  7,  1998  (63  FR  25320) 
in  the  proposed  rule  for  the  National 
Provider  Identifier  standard  (45  CFR 
part  142),  the  first  of  the  proposed 
Administrative  Simplification  rules. 
That  impact  analysis  was  based  on  the 
industry  situation  at  that  time,  used 
statistics  which  were  current  at  that 
time,  and  assumed  that  all  of  the  HIPAA 
standards  would  be  implemented  at 
roughly  the  same  time,  which  would 
permit  software  changes  to  be  made  less 
expensively.  While  the  original  impact 
analysis  represented  our  best 
information  at  that  time,  we  realize  that 
the  state  of  the  industry,  and  of  security 
technology,  has  changed  since  1998.  We 
discuss  several  of  those  changes  and 
how  they  affect  the  impact  of  this 
regulation. 

1.  Changes  in  Technology 

The  state  of  technology  for  health  care 
security  has  changed  since  1998.  New 
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technologies  to  protect  information  have 
been  developed  over  the  past  several 
years.  As  a  result,  HHS  has  consulted 
with  the  Gartner  Group,  a  leading 
technology  assessment  organization, 
regarding  what  impact  these  changes  in 
the  industry  might  have  on  the  expected 
impact  of  this  regulation.  The  Gartner 
analysis  indicated  that  the  cost  of 
meeting  the  requirements  of  a 
reasonable  interpretation  of  the  security 
rule  in  2002  is  probably  less  than  10 
percent  higher  in  2002  than  it  was  in 
1998.  This  increase  is  mainly  driven  by 
more  active  threats  and  increased 
personnel  costs  offsetting  decreases  in 
technology  costs  over  the  past  4  years. 
However,  spending  by  companies  who 
have  anticipated  the  seciui^  rule  or 
who  have  independently  made  business 
decisions  to  implement  security  poUcies 
and  procedures  as  good  business 
practice(s)  has  aheady  occurred,  and 
probably  will  cancel  out  the  increased 
costs  of  implementation.  Therefore, 
Gartner  expects  the  cost  of  complying 
with  the  fflPAA  sectuity  standards  to  be 
about  the  same  now  as  it  was  in  1998. 

2.  Synchronizing  Standards 

The  timelines  for  the  implementation 
of  the  initial  HIPAA  standards 
(transactions,  identifiers,  and  security) 
are  no  longer  closely  synchronized. 
However,  we  do  not  believe  that  this 
lack  of  synchronization  will  have  a 
significant  impact  on  the  cost  of 
implementing  seciuity.  The  analysis 
provided  by  the  Gartner  group  indicated 
that  implementing  seciuity  standards  is 
being  viewed  by  entities  as  a  separate 
task  from  implementing  the  transaction 
standards,  and  that  this  is  not  having  a 
significant  impact  on  costs.  As  with 
other  HIPAA  standards,  most  current 
entities  will  have  a  2-year 
implementation  period  before 
compliance  with  the  standards  is 
required.  Covered  entities  will  develop 
their  owm  implementation  schedules, 
and  may  phase  in  various  security 
measures  over  that  time  period. 

3.  Relationship  to  Privacy  Standards 

The  pubUcation  of  the  final  Privacy 
Rules  (45  CFR  parts  160  and  164)  on 
December  28.  2000  in  the  Federal 
Register  (65  Fl^  82462)  and  on  August 
14,  20U2  (67  FR  53182)  has  affected  the 
impact  of  this  regulation  significantly. 
Covered  entities  must  implement  the 
privacy  standards  by  April  14,  2003 
(April  14,  2004  for  small  health  plans). 
The  implementation  of  privacy 
standards  reduces  the  cost  of 
implementing  the  seciuity  standards  in 
two  significant  areas. 

First,  we  have  made  substantial  efforts 
to  ensure  that  the  many  requirements  in 


the  sectuity  standards  parallel  those  for 
privacy,  and  can  easily  be  satisfied 
using  the  solutions  for  privacy. 
Administrative  requirements  like  the 
need  for  written  policies,  responsible 
officers,  and  business  associate 
agreements  that  are  already  required  by 
the  Privacy  Rule  can  also  serve  to  meet 
the  seciuity  standards  without 
significant  additional  cost.  The  analysis 
of  data  flows  and  data  uses  that  covered 
entities  are  doing  so  as  to  comply  with 
the  Privacy  Rule  should  also  serve  as 
the  starting  point  for  parallel  analysis 
required  by  this  final  rule. 

Second,  it  is  likely  that  covered 
entities  will  meet  a  number  of  the 
requirements  in  the  security  standards 
through  the  implementation  of  the 
privacy  requirements.  For  example,  in 
order  to  comply  with  the  Privacy  Rule 
requirements  to  make  reasonable  efforts 
to  limit  the  access  of  members  of  the 
work  force  to  specified  categories  of 
protected  health  information,  covered 
entities  may  implement  some  of  the 
administrative,  physical,  and  technical 
safeguards  that  the  entity's  risk  analysis 
and  assessment  would  require  under  the 
Security  RiUe.  E-mail  authentication 
procediues  put  into  place  for  privacy 
protection  may  also  meet  the  seciuity 
standards,  thereby  eliminating  the  need 
for  additional  investments  to  meet  these 
standards.  As  a  result,  covered  entities 
that  have  moved  forward  in 
implementing  the  privacy  standards  are 
also  implementing  security  measures  at 
the  same  time.  Since  the  proposed 
security  standards  proposed  rule 
represents  the  most  authoritative 
guidance  now  available  on  the  nature  of 
&ese  standards,  some  entities  have  been 
using  them  to  develop  their  security 
measures.  Those  entities  should  face 
minimal  incremental  costs  in 
implementing  the  final  version  of  these 
standards. 

We  are  unable  to  quantify  these 
overlaps,  but  we  believe  they  may 
reduce  the  cost  of  implementing  these 
security  standards.  The  analysis 
provided  to  the  HHS  by  the  Gartner 
Group  also  stated  that  compliance  with 
the  Privacy  Rule  will  have  a  moderate 
effect  on  the  cost  of  compliance  with  the 
Security  Ride,  reducing  it  slightly. 

4.  Sensitivity  to  Security  Concerns  as  a 
Resuh  of  September  11,  2001 

In  our  discussions  with  the  Gartner 
Group;  they  indicated  that  they  saw 
little  evidence  of  increased  security 
awareness  in  health  care  organizations 
as  a  result  of  the  events  of  September 
11,  2001.  However,  a  survey  conducted 
by  Phoenix  Health  Systems  in  the 
winter  of  2002  showed  that  65  percent 
of  the  respondents  to  the  survey 


(hospitals,  payers,  vendors,  and 
clearinghouses)  have  moderately  to 
greatly  increased  their  attention  on 
overall  security.  If  these  organizations 
have  already  made  investments  in 
security  that  meet  some  of  the 
requirements  of  this  rule,  it  wrill  reduce 
their  added  costs  of  compliance. 
However,  HHS  can  make  no  clear 
statement  of  the  impact  of  this  attention. 

D.  Gaiding  Principles  for  Standard 
Selection 

« 

The  implementation  teams  charged 
with  designating  standards  under  the 
statute  have  defined,  with  significant 
input  bom  the  health  care  industry,  a 
set  of  common  criteria  for  evaluating 
potential  standards.  These  criteria  are 
based  on  direct  specifications  in  the 
HIPAA,  the  purpose  of  the  law,  and 
principles  that  support  the  regulatory 
philosophy  set  forth  in  the  E.O.  12866 
of  September  30, 1993,  and  the 
Paperwork  Reduction  Act  of  1995.  In 
orderto  be  designated  as  such,  a 
standard  should  do  the  following: 

•  Improve  the  efficiency  and 
effectiveness  of  the  health  care  system 
by  leading  to  cost  reductions  for  or 
improvements  in  benefits  from 
electronic  health  care  transactions.  This 
principle  supports  the  regulatory  goals 
of  cost-effectiveness  and  avoidance  of 
burden. 

•  Meet  the  needs  of  the  health  data 
standards  user  community,  particularly 
health  care  providers,  hesdth  plans,  and 
health  care  clearinghouses.  This 
principle  supports  the  regulatory  goal  of 
cost-effectiveness. 

•  Be  consistent  and  uniform  with  the 
other  HIPAA  standards  (that  is,  their 
data  element  definitions  and  codes,  and 
their  privacy  and  security  requirements) 
and,  secondarily,  with  odier  private  and 
public  sector  health  data  standards.  This 
principle  supports  the  regulatory  goals 
of  consistency  and  avoidance  of 
incompatibility,  and  it  establishes  a 
performance  objective  for  the  standard. 

•  Have  low  additional  development 
and  implementation  costs  relative  to  the 
benefits  of  using  the  standard.  This 
principle  supports  the  regulatory  goals 
of  cost-effectiveness  and  avoidance  of 
burden. 

•  Be  supported  by  an  ANSI- 
accredited  standards  developing 
organization  or  other  private  or  public 
organization  that  would  ensure 
continuity  and  efficient  updating  of  the 
standard  over  time.  This  principle 
supports  the  regulatory  goal  of 
predictability. 

•  Have  timely  development,  testing, 
implementation,  and  updating 
procedures  to  achieve  administrative 
simplification  benefits  faster.  This 
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principle  establishes  a  performance 
objective  for  the  standard. 

•  Be  technologically  independent  of 
the  coqiputer  platforms  and 
transmission  protocols  used  in  health 
transactions,  except  when  they  are 
explicitly  part  of  the  standard.  This 
principle  establishes  a  performance 
objective  for  the  standard  and  supports 
the  regulatory  goal  of  flexibility. 

•  Be  precise  and  unambiguous  but  as 
simple  as  possible.  This  principle 
supports  the  regulatory  goals  of 
predictability  and  simplicity. 

•  Keep  data  collection  and  paperwork 
burdens  on  users  as.  low  as  is  feasible. 
This  principle  supports  the  regulatory 
goals  of  cost-effectiveness  and 
avoidance  of  duplication  and  biu'den. 

•  Incorporate  flexibility  to  adapt  more 
easily  to  changes  in  the  health  care 
infrastructure  (for  example,  new 
services,  organizations,  and  provider 
types)  and  information  technology.  This 
principle  supports  the  regulatory  goals 
of  flexibility  and  encouragement  of 
innovation. 

We  assessed  a  wide  variety  of  security 
standards  and  guidelines  against  the 
^  principles  listed  above,  with  the  overall 
goal  of  achieving  the  maximum  benefit 
for  the  least  cost.  As  we  stated  in  the 
.proposed  rule,  we  found  that  no  single 
standard  for  seciuity  exists  that 
encompasses  all  the  requirements  that 
were  listed  in  the  law.  However,  we 
believe  that  the  standards  we  are 
adopting  in  this  final  rule  collectively 
accomplish  these  goals. 

E.  Affected  Entities 

1.  Health  Care  Providers 

Covered  health  care  providers  may 
incur  implementation  costs  for 
establishing  or  updating  their  security 
systems.  The  majority  of  costs  to 
implement  the  security  standafd 
(purchase  and  installation  of 
appropriate  computer  hardware  and 
software,  and  physical  safeguards) 
would  generally  be  incurred  in  the 
initial  implementation  period  for  the 
specific  requirements  of  the  security 
standard.  Health  care  providers  that  do 
not  conduct  electronic  transactions  for 
which  standards  have  been  adopted  are 
not  affected  by  these  regulations. 

2.  Health  Plans 

All  health  plans,  as  the  term  is 
defined  in  regulation  at  45  CFR  160.103, 
must  comply  with  these  security 
standards.  In  addition,  health  plans  that 
engage  in  electronic  health  care 
transactions  may  have  to  modify  their 
systems  to  meet  the  security  standards. 
Health  plans  that  maintain  electronic 
health  information  may  also  have  to 


modify  their  systems  to  meet  the 
security  standards.  This  conversion 
would  have  a  one-time  cost  impact  on 
Federal,  State,  and  private  plans  alike. 

We  recognize  that  this  conversion 
process  has  the  potential  to  cause 
business  disruption  of  some  health 
plans.  However,  health  plans  would  be 
able  to  schedule  their  implementation  of 
the  security  standards  and  other 
standards  in  a  way  that  best  fits  their 
needs,  as  long  as  they  meet  the 
deadlines  specified  in  the  HIPAA  law 
and  regulations.  Moreover,  small  plans 
(many  of  which  are  employer- 
sponsored)  will  have  an  additional  year 
in  which  to  achieve  compliance.  Small 
health  plans  are  defined  at  45  CFR 
160.103  as  health  plans  with  annual 
receipts  of  $5  million  or  less. 

3.  Clearinghouses 

All  health  care  clearinghouses  must 
meet  the  requirements  of  this  regulation. 
Health  care  clearinghouses  would  face 
effects  similar  to  those  experienced  by 
health  care  providers  and  health  plans. 
However,  because  clearinghouses 
represent  one  way  in  which  providers 
and  plans  can  achieve  compliance,  the 
clearinghouses'  costs  of  complying  with 
these  standards  would  probably  be 
passed  along  to  those  entities,  to  be 
shared  over  the  entire  customer  base. 

4.  System  Vendors 

Systems  vendors  that  provide 
computer  software  applications  to 
health  care  providers  and  other  billers 
of  health  care  services  would  likely  be 
affected.  These  vendors  would  have  to 
develop  software  solutions  that  would 
allow  health  plans,  providers,  and  other 
users  of  electronic  transactions  to 
protect  these  transactions  and  the 
information  in  their  databases  from 
unauthorized  access  to  their  systems. 
Their  costs  would  also  probably  be 
passed  along  to  their  customer  bases. 

F.  Factors  in  Establishing  the  Security 
Standard 

1.  General  Effect 

In  assessing  the  impact  of  these 
standards,  it  is  first  necessary  to  focus 
on  the  general  nature  of  the  standards, 
their  scalability,  and  the  fact  that  they 
are  not  dependent  upon  specific 
technologies.  These  factors  will  make  it 
possible  for  covered  entities  to 
implement  them  with  the  least  possible 
impact  on  resources.  Because  there  is  no 
national  security  standard  in 
widespread  use  throughout  the 
industry,  adopting  any  of  the  candidate 
standards  would  require  most  health 
care  providers,  health  plans,  and  health 
care  clearinghouses  to  at  least  conduct 


an  assessment  of  how  their  current 
seciuity  measures  conform  to  the  new 
standards.  However,  we  assume  that 
most,  if  not  all,  covered  entities  already 
have  at  least  some  rudimentary  security 
measures  in  place.  Covered  entities  that 
identify  gaps  in  their  current  measures 
would  need  to  establish  or  revise  their 
security  precautions. 

It  is  also  important  to  note  that  the 
standards  specify  what  goals  are  to  be 
achieved,  but  give  the  covered  entity 
some  flexibility  to  determine  how  to 
meet  those  goals.  This  is  different  from 
the  transaction  standards,  where  all 
covered  entities  must  use  the  exact  same 
implementation  guide.  With  respect  to 
security,  covered  entities  will  be  able  to 
blend  sectu-ity  processes  now  in  place 
with  new  processes.  This  should 
significantly  reduce  compliance  costs. 

Based  on  our  analysis  and  comments 
received,  the  security  standards  adopted 
in  this  rule  do  not  impose  a  greater 
burden  on  the  industry  than  the  options 
we  did  not  select,  and  they  present 
significant  advantages  in  terms  of 
universality  and  flexibility. 

We  understand  that  some  large  health 
plans,  health  care  providers,  and  health 
care  clearinghouses  that  currently 
exchange  health  information  among 
trading  partners  may  already  have 
securi^  systems  and  procedures  in 
place  to  protect  the  information  from 
imauthorized  access.  These  entities  may 
not  incur  significant  costs  to  meet  the 
security  standards.  Large  entities  that 
have  sophisticated  security  systems  in 
place  may  only  need  minor  revisions  or 
updates  to  their  systems  to  meet  the 
security  standards,  or  indeed,  may  not 
need  to  make  any  changes  in  their 
systems. 

While  small  providers  are  not  likely 
to  have  implemented  sophisticated 
security  measiu^s,  they  are  also  not  as 
likely  to  need  them  as  larger  covered 
entities.  The  scalability  principle  allows 
providers  to  adopt  measures  that  are 
appropriate  to  their  own  circumstances. 

2.  Complexity  of  Conversion 

The  complexity  of  the  conversion  to 
the  security  standards  could  be 
significantly  affected  by  the  volume  of 
transactions  that  covered  entities 
transmit  and  process  electronically  and 
the  desire  to  transmit  directly  or  to  use 
the  services  of  a  Value  Added  Network 
(VAN)  or  a  clearinghouse.  If  a  VAN  or 
clearinghouse  is  used,  some  of  the 
conversion  activities  would  be  carried 
out  by  that  organization,  rather  than  by 
the  covered  entity.  This  would  simplify 
conversion  for  the  covered  entity,  but 
makes  the  covered  entity  dependent  on 
the  success  of  its  business  associate.  The 
architecture,  and  specific  technology 
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limitations  of  existing  systems  could 
also  affect  the  complexity  of  the 
conversion  (for  example,  certain 
practice  management  software  that  does 
not  contain  password  protection  will 
require  a  greater  conversion  effort  than 
software  that  has  a  password  protection 
option  already  built  into  it). 

3.  Cost  of  Conversion 

Virtually  all  providers,  health  plans, 
and  clearinghouses  that  transmit  or 
store  data  electronically  have  already 
implemented  some  security  measures 
and  will  need  to  assess  existing  security, 
identify  areas  of  risk,  and  implement 
additional  measures  in  order  to  come 
into  compliance  with  the  standards 
adopted  in  this  rule.  We  cannot  estimate 
the  per-entity  cost  of  implementation 
because  there  is  no  information 
available  regarding  the  extent  to  which 
providers',  plans',  and  clearinghouses' 
current  security  practices  are  deficient. 
Moreover,  some  security  solutions  are 
almost  cost-free  to  implement  (for 
example,  reminding  employees  not  to 
post  passwords  on  their  monitors), 
while  others  are  not. 

Affected  entities  will  have  many 
choices  regarding  how  they  v\rill 
implement  security.  Some  may  choose 
to  assess  security  using  in-house  staff, 
while  others  will  use  consultants. 
Practice  management  software  vendors 
may  also  provide  security  consultation 
services  to  their  customers.  Entities  may 
also  choose  to  implement  security 
measiu«s  that  require  hardware  and/or 
software  purchases  at  the  time  they  do 
routine  equipment  upgrades. 

The  security  standards  we  adopt  in 
this  rule  were  developed  with 
considerable  input  from  the  health  care 
industry,  including  providers,  health 
plans,  clearinghouses,  vendors,  and 
standards  organizations.  Industry 
members  strongly  advocated  the  flexible 
approach  we  adopt  in  this  rule,  which 
permits  each  affected  entity  to  develop 
cost-effective  seciuity  measiues 
appropriate  to  their  particular  needs. 
We  believe  that  this  approach  will  yield 
the  lowest  implementation  cost  to 
industry  while  ensuring  that  electronic 
protected  health  information  is 
safeguarded. 

All  of  the  nation's  health  plans  (over 
2  million)  and  providers  (over  600,000) 
will  need  to  conduct  some  level  of  gap 
analysis  to  assess  current  procedures 
against  the  standards.  However,  we 
caimot  estimate  the  number  of  covered 
entities  that  would  have  to  implement 
additional  security  systems  and 
procedures  to  meet  the  adopted 
standards.  Also,  we  are  not  able  to 
estimate  the  niunber  of  providers  that 
do  not  conduct  electronic  transactions 


today  but  may  choose  to  do  so  at  some 
future  time  (these  would  be  entities  that 
send  and  receive  paper  transactions  and 
maintain  paper  records  and  thus  would 
not  be  affected).  We  believe  that  the 
security  standards  represent  the 
minimum  necessary  for  adequate 
protection  of  health  information  in  an 
electronic  format  and  as  such  should  be 
implemented  by  all  covered  entities.  As 
discussed  earlier  in  this  preamble,  the 
security  requirements  are  both  scalable 
and  technically  flexible;  and  while  the 
law  requires  each  health  plan  that  is  not 
a  small  plan  to  comply  with  the  security 
and  electronic  signature  requirements 
no  later  than  24  months  after  the 
effective  date  of  the  final  rule,  small 
plans  will  be  allowed  an  additional  12 
months  to  comply. 

Since  we  are  unable  to  estimate  the 
number  of  entities  that  may  need  to 
make  changes  to  meet  the  security 
standards,  we  are  also  unable  to 
estimate  the  cost  for  those  entities. 
However,  we  believe  that  the  cost  of 
establishing  seciuity  systems  and 
procedures  is  a  portion  of  the  costs 
associatfed  with  converting  to  the 
administrative  simplification  standards 
that  are  required  under  HIPAA,  which 
are  estimated  in  the  previously 
referenced  impact  analysis. 

This  discussion  on  conversion  costs 
relates  only  to  health  plans,  health  care 
providers,  and  health  care 
clearinghouses  that  are  required  to 
implement  the  security  standards.  The 
cost  of  implementing  security  systems 
and  procedures  for  entities  that  do  not 
transmit,  receive,  or  maintain  health 
information  electronically  is  not  a  cost 
imposed  by  the  rule,  and  thus,  is  not 
included  in  our  estimates.  ^ 

G.  Alternatives  Considered   ■ 

In  developing  this  final  rule,  the 
Department  considered  some 
alternatives.  One  alternative  was  to  not 
issue  a  final  rule.  However,  this  would 
not  meet  the  Department's  obligations 
under  the  HIPAA  statute.  It  would  also 
leave  the  health  industry  without  a  set 
of  standards  for  protecting  the  security 
of  health  information.  The  vast  majority 
of  commenters  supported  our  efforts  in 
developing  a  set  of  standards.  Thus,  we 
concluded  that  not  pubHshing  a  final 
rule  was  not  in  the  best  interests  of  the 
industry  and  not  in  the  best  interests  of 
persons  whose  medical  information  will 
be  protected  by  these  measures. 

A  second  alternative  was  to  pubUsh 
the  final  rule  basically  unchanged  from 
the  proposed  rule.  Although  most 
commenters  supported  the  approach  of 
the  proposed  rule,  there  were  significant 
objections  to  the  number  of  required 
specifications,  concerns  about  the  scope 


of  certain  requirements,  duplication  and 
ambiguity  of  some  requirements,  and 
the  overall  complexity  of  the  approach. 
Based  on  those  comments,  it  was  clear 
that  revisions  had  to  be  made.  In 
addition,  the  proposed  rule  was 
developed  before  the  Privacy  Rule 
requirements  were  developed.  Thus,  it 
did  not  allow  for  any  alignment  of 
requirements  between  the  Privacy  and 
Security  standards.  •• 

As  a  result,  the  E)epartment 
determined  that  an  approach  that 
modified  the  proposed  rule  and  aligned 
the  requirements  with  the  Privacy 
standards  was  the  preferred  alternative. 

V.  Federalism 

Executive  Order  1 3 1 32  of  August  4, 
1999,  Federalism,  published  in  the 
Federal  Register  on  August  10, 1999  (64 
FR  43255),  requires  us  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
rules  that  have  Federalism  implications. 
Although  the  proposed  rule  for  security 
standards  was  published  before  the 
enactment  of  this  Executive  Order,  the 
Department  consulted  with  State  and 
local  officials  as  part  of  an  outreach 
program  in  the  process  of  developing 
the  proposed  regulation.  The 
Department  received  comntents  on  the 
proposed  rule  from  State  agencies  and    ' 
from  entities  that  conduct  transactions 
with  State  agencies.  Many  of  these 
comments  were  concerned  with  the   < 
burden  that  the  proposed  security 
standards  would  place  on  their 
organizations.  In  response  to  those 
comments,  we  have  modified  the 
security  standards  to  make  them.more 
flexible  and  less  burdensome. 

In  complying  with  the  requirements 
of  part  C  of  Title  XI,  the  Secretary 
established  an  interdepartmental  team 
who  consulted  with  appropriate  State 
and  Federal  agencies  and  private 
organizations.  These  external  groups 
included  the  NCVHS  Workgroup  on 
Standards  and  Security,  the  Workgroup 
for  Electronic  Data  Interchange,  the 
National  Uniform  Claim  Committee,  and 
the  National  Uniform  Billing 
Committee.  Most  of  these  groups  have 
State  officials  as  members.  We  also 
received  comments  on  the  proposed 
regulation  from  these  organizations. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

ListofSubiects 

45  CFR  Part  160 

Electronic  transactions.  Employer 
benefit  plan,  Health,  Health  care,  Health 
facilities.  Health  insurance.  Health 
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records,  Medicaid.  Medical  research. 
Medicare,  Privacy,  Reporting  and  record 
keeping  requirements. 

45  CFR  Part  162 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
insurance,  Hospitals,  Medicaid, 
Medicare,  report  and  recordkeeping 
requirement. 

45  CFR  Part  164 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
insurance.  Hospitals,  Medicaid, 
Medicare,  Electronic  Information 
System,  Security,  Report  and 
recordkeeping  requirement. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  amends  title  45, 
subtitle  A,  subchapter  C,  parts  160.  162, 
and  164  as  set  forth  below: 

PART  160— GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  Sec.  1171  through  1179  of  the 
Social  Security  Act.  (42  U.S.C.  1320d- 
i329d-8)  as  added  by  sec.  262  of  Pub.  L. 
104-191,  110  Stat.  2021-2031  and  sec.  264  of 
Pub.  L.  104-191  (42  U.S.C.  1320d-2(note)). 

2.  In  §  160.103,  the  definitions  of 
"disclosure",  "electronic  media", 
"electronic  protected  health 
information,"  "individual."  "organized 
health  care  arrangembnt",  "protected 
health  information."  and  "use"  are 
added  in  alphabetical  order  to  read  as 
follows: 

1160.103    Definitions. 

***** 

Disclosure  means  the  release,  transfer, 
provision  of,  access  to,  or 

divulging  in  any  other  maimer  of 
information  outside  the  entity  holding 
the  information. 
***** 

Electronic  media  means: 

(1)  Electronic  storage  media  including 
memory  devices  in  computers  (hard 
drives)  and  any  removable/transportable 
digital  memory  medium,  such  as 
magnetic  tape  or  disk,  optical  disk,  or 
digital  memory  card;  or 

(2)  Transmission  media  used  to 
exchange  information  already  in 
electronic  storage  media.  Transmission 
media  include,  for  example,  the  internet 
(wide-open),  extranet  (using  internet 
technology  to  link  a  business  with 
information  accessible  only  to 
collaborating  parties),  leased  lines,  dial- 
up  lines,  private  networks,  and  the 
physical  movement  of  removable/ 
transportable  electronic  storage  media. 


Certain  transmissions,  including  of 
paper,  via  facsimile,  and  of  voice,  via 
telephone,  are  not  considered  to  be 
transmissions  via  electronic  media, 
because  the  information  being 
exchanged  did  not  exist  in  electronic 
form  before  the  transmission. 
Electronic  protected  health 
information  means  information  that 
comes  within  paragraphs  (l)(i)  or*(l)(ii) 
of  the  definition  of  protected  health 
information  as  specified  in  this  section. 
***** 

Individual  means  the  person  who  is 
the  subject  of  protected  health 
information. 

***** 

Organized  health  care  arrangement 
means: 

(1)  A  clinically  integrated  care  setting 
in  which  individuals  typically  receive 
health  care  ft-om  more  than  one  health 
care  provider; 

(2)  An  organized  system  of  health  care 
in  which  more  than  one  covered  entity 
participates  and  in  which  the 
participating  covered  entities: 

(i)  Hold  themselves  out  to  the  public 
as  participating  in  a  joint  arrangement; 

and 

(ii)  Participate  in  joint  activities  that 
include  at  least  one  of  the  following: 

(A)  Utilization  review,  in  which 
health  care  decisions  by  participating 
covered  entities  are  reviewed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf; 

(B)  Quality  assessment  and 
improvement  activities,  in  which 
treatment  provided  by  participating 
covered  entities  is  assessed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf;  or 

(C)  Payment  activities,  if  the  financial 
risk  for  delivering  health  care  is  shared, 
in  part  or  in  whole,  by  participating 
covered  entities  through  the  joint 
arrangement  and  if  protected  health 
information  created  or  received  by  a 
covered  entity  is  reviewed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf  for  the 
purpose  of  administering  the  sharing  of 
financial  risk. 

(3)  A  group  health  plan  and  a  health 
insiuance  issuer  or  J^O  with  respect  to 
such  group  health  plan,  but  only  with 
respect  to  protected  health  information 
created  or  received  by  such  health 
insurance  issuer  or  HMO  that  relates  to 
individuals  who  are  or  who  have  been 
participants  or  beneficiaries  in  such 
group  health  plan; 

(4)  A  group  health  plan  and  one  or 
more  other  group  health  plans  each  of 
which  are  maintained  by  the  same  plan 
sponsor;  or 

(5)  The  group  health  plans  described 
in  paragraph  (4)  of  this  definition  and 


health  insurance  issuers  or  HMOs  with 
respect  to  such  group  health  plans,  but 
only  with  respect  to  protected  health 
information  created  or  received  by  such 
health  insurance  issuers  or  HMOs  that 
relates  to  individuals  who  are  or  have 
been  participants  or  beneficiaries  in  any 
of  such  group  health  plans. 

Protected  health  information  means 
individually  identifiable  health 
information: 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  that  is: 

(i)  Transmitted  by  electronic  media; 
(ii)  Maintained  in  electronic  media;  or 
(iii)  Transmitted  or  maintained  in  any 
other  form  or  medium. 

(2)  Protected  health  information 
excludes  individually  identifiable 
health  information  in: 

(i)  Education  records  covered  by  the 
Family  Educational  Rights  and  Privacy 
Act,  as  amended,  20  U.S.C.  1232g; 

(ii)  Records  described  at  20  U.S.C. 
1232e(a)(4)(B)(iv);  and 

(iii)  Employment  records  held  by  a 
covered  entity  in  its  role  as  employer. 
***** 

Use  means,  with  respect  to 
individually  identifiable  health 
information,  the  sharing,  employment, 
application,  utilization,  examination,  or 
analysis  of  such  information  within  an 
entity  that  maintains  such  information. 


PART  162— ADMINISTRATIVE 
REQUIREMENTS 

1.  The  authority  citation  for  part  162 
is  revised  to  read  as  follows: 

Authority:  Sees.  1171  through  1179  of  the 
Social  Security  Act  (42  U.S.C.  1320d-1320d- 
8),  as  added  by  sec.  262  of  Pub.  L.  104-191, 
110  Stat.  2021-2031,  and  sec.  264  of  Pub.  L. 
104-191,  110  Stat.  2033-2034  (42  U.S.C. 
1320d-2  (note)). 

§162.103    [Amended] 

2.  hi  §  162.103,  the  definition  of 
"electronic  media"  is  removed. 

PART  164— SECURITY  AND  PRIVACY 

1.  The  authority  citation  for  part  164 
is  revised  to  read  as  follows: 

Authority:  Sees.  1171  tlu'ough  1179  of  the 
Social  Security  Act  (42  U.S.C.  1320d-1320d- 
8),  as  added  by  see.  262  of  Pub.  L.  104-191, 
110  Stat.  2021-2031,  and  42  U.S.C.  1320d- 
2  and  1320d-4,  see.  264  of  Pub.  L.  104-191, 
110  Stat.  2033-2034  (42  U.S.C.  1320d-2 
(note)). 

2.  A  new  §  164.103  is  added  to  read 
as  follows: 

§164.103    Definitions. 

As  used  in  this  part,  the  following 
terms  have  the  following  meanings: 

Common  control  exists  if  an  entity  has 
the  power,  directly  or  indirectly. 
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significantly  to  influence  or  direct  the 
actions  or  policies  of  another  entity. 

Common  ownership  exists  if  an  entity 
or  entities  possess  an  ownership  or 
equity  interest  of  5  percent  or  more  in 
another  entity. 

Covered  functions  means  those 
functions  of  a  covered  entity  the 
performance  of  which  makes  the  entity 
a  health  plan,  health  care  provider,  or 
health  care  clearinghouse. 

Health  care  component  means  a 
component  or  combination  of 
components  of  a  hybrid  entity 
designated  by  the  hybrid  entity  in 
accordance  with  §  164.105(a)(2)(iii)(C). 

Hybrid  entity  means  a  single  legal 
entity: 

(1)  That  is  a  covered  entity; 

(2)  Whose  business  activities  include 
both  covered  and  non-covered 
functions;  and 

(3)  That  designates  health  care 
components  in  accordance  with 
paragraph  §  164.105(a)(2)(iii)(C). 

Plan  sponsor  is  defined  as  defined  at 
section  3(16)(B)  of  ERISA.  29  U.S.C. 
1002(16)(B). 

Required  by  law  means  a  mandate 
contained  in  law  that  compels  an  entity 
to  make  a  use  or  disclosure  of  protected 
health  information  and  that  is 
enforceable  in  a  court  of  law.  Required 
by  law  includes,  but  is  not  limited  to. 
court  orders  and  court-ordered  warrants; 
subpoenas  or  summons  issued  by  a 
court,  grand  jury,  a  governmental  or 
tribal  inspector  general,  or  an 
administrative  body  authorized  to 
require  the  production  of  information;  a 
civil  or  an  authorized  investigative 
demand;  Medicare  conditions  of 
participation  with  respect  to  health  care 
providers  participating  in  the  program; 
and  statutes  or  regulations  that  require 
the  production  of  information, 
including  statutes  or  regulations  that 
require  such  information  if  pajonent  is 
sought  under  a  government  program 
providing  public  benefits. 

3.  Section  164.104  is  revised  to  read 
as  follows: 

§164.104    Applicability. 

(a)  Except  as  otherwise  provided,  the 
standards,  requirements,  and 
implementation  specifications  adopted 
under  this  part  apply  to  the  following 
entities: 

(1)  A  health  plan. 

(2)  A  health  care  clearinghouse. 

(3)  A  health  care  provider  who 
transmits  any  health  information  in 
electronic  form  in  connection  with  a 
transaction  covered  by  this  subchapter. 

(b)  When  a  health  care  clearinghouse 
creates  or  receives  protected  health 
information  as  a  business  associate  of 
another  covered  entity,  or  other  than  as 


a  business  associate  of  a  covered  entity, 
the  clearinghouse  must  comply  with 
§  164.105  relating  to  organizational 
requirements  for  covered  entities, 
including  the  designation  of  health  care 
components  of  a  covered  entity. 

4.  A  new  §  164.105  is  added  to  read 
as  follows: 

§164.105    Organizational  requirements. 

(a)(1)  Standard:  Health  care 
component  If  a  covered  entity  is  a 
hybrid  entity,  the  requirements  of 
subparts  C  and  E  of  this  part,  other  than 
the  requirements  of  this  section. 
§  164.314,  and  §  164.504,  apply  only  to 
the  health  care  component(s)  of  the 
entity,  as  specified  in  this  section. 

(2)  Implementation  specifications: 

(i)  Application  of  other  provisions.  In 
applying  a  provision  of  subparts  C  and 
E  of  this  part,  other  than  the 
requirements  of  this  section.  §  164.314. 
and  §  164.504,  to  a  hybrid  entity: 

(a)  a  reference  in  such  provision  to 
a  "covered  entity"  refers  to  a  health  care 
component  of  the  covered  entity; 

(B)  A  reference  in  such  provision  to 
a  "health  plan."  "covered  health  care 
provider,"  or  "health  care 
clearinghouse,"  refers  to  a  health  care 
component  of  the  covered  entity  if  such 
health  care  component  performs  the 
functions  of  a  health  plan,  health  care 
provider,  or  health  care  clearinghouse. 
as  applicable; 

(C)  A  reference  in  such  provision  to 
"protected  health  information"  refers  to 
protected  health  information  that  is      , 
created  or  received  by  or  on  behalf  of 
the  health  care  component  of  the 
covered  entity;  and 

(D)  A  reference  in  such  provision  to 
"electronic  protected  health 
information"  refers  to  electronic 
protected  health  information  that  is 
created,  received,  maintained,  or 
transmitted  by  or  on  behalf  of  the  health 
care  component  of  the  covered  entity. 

(ii)  Safeguard  requirements.  The 
covered  entity  that  is  a  hybrid  entity 
must  ensure  Uiat  a  health  care 
component  of  the  entity  complies  with 
the  applicable  requirements  of  this 
section  and  subparts  C  and  E  of  this 
part.  In  particular,  and  without  limiting 
this  requirement,  such  covered  entity 
must  ensure  that: 

(A)  Its  health  care  component  does 
not  disclose  protected  health 
information  to  another  component  of 
the  covered  entity  in  circumstances  in 
which  subpart  E  of  this  part  would 
prohibit  such  disclosiue  if  the  health 
care  component  and  the  other 
component  were  separate  and  distinct 
legal  entities; 

(B)  Its  health  care  component  protects 
electronic  protected  health  information 


with  respect  to  another  component  of 
the  covered  entity  to  the  same  extent 
that  it  would  be  required  imder  subpart 
C  of  this  part  to  protect  such 
information  if  the  health  care 
component  and  the  other  component 
were  separate  and  distinct  legal  entities; 

(C)  A  component  that  is  described  by 
paragraph  (a)(2)(iii)(C)(2)  of  this  section 
does  not  use  or  disclose  protected 
health  information  that  it  creates  or 
receives  from  or  on  behalf  of  the  health 
care  component  in  a  way  prohibited  by 
subpart  E  of  this  part; 

(D)  A  component  that  is  described  by 
paragraph  (a)(2)(iii)(C){2)  of  this  section 
that  creates,  receives,  maintains,  or 
transmits  electronic  protected  health 
information  on  behalf  of  the  health  care 
component  is  in  compliance  with 
subpart  C  of  this  part;  and 

(E)  If  a  person  performs  duties  for 
both  the  health  care  component  in  the 
capacity  of  a  member  of  the  workforce 
of  such  component  and  for  another 
component  of  the  entity  in  the  same 
capacity  with  respect  to  that 
component,  such  workforce  member 
must  not  use  or  disclose  protected 
health  information  created  or  received 
in  the  course  of  or  incident  to  the 
member's  work  for  the  health  care 
component  in  a  way  prohibited  by 
subpart  E  of  this  part. 

(iii)  Responsibilities  of  the  covered 
entity.  A  covered  entity  that  is  a  hybrid 
entity  has  the  following  responsibilities: 

(A)  For  purposes  of  subpart  C  of  part 
160  of  this  subchapter,  pertaining  to 
compliance  and  enforcemeiit,  the 
covered  entity  has  the  responsibility  of 
complying  with  subpart  E  of  this  part. 

(B)  The  covered  entity  is  responsible 
for  complying  with  §  164.316(a)  and 

§  164.530(i),  pertaining  to  the 
implementation  of  policies  and 
procedures  to  ensure  compliance  with 
applicable  requirements  of  this  section 
and  subparts  C  and  E  of  this  part, 
including  the  safeguard  requirements  in 
paragraph  (a)(2)(ii)  of  this  section. 

(C)  The  covered  entity  is  responsible 
for  designating  the  components  that  are 
part  of  one  or  more  health  care 
components  of  the  covered  entity  and 
documenting  the  designation  in 
accordance  with  paragraph  (c)  of  this 
section,  provided  that,  if  the  covered 
entity  designates  a  health  care 
component  or  components,  it  must 
include  any  component  that  would  meet 
the  definition  of  covered  entity  if  it  were 
a  separate  legal  entity.  Health  care 
component(s)  also  may  include  a 
component  only  to  the  extent  that  it 
performs: 

(2)  Covered  functions;  or 
(2)  Activities  that  would  make  such 
component  a  business  associate  of  a 
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component  that  performs  covered 
hinctions  if  the  two  components  were 
separate  legal  entities. 

(b)(1)  Standard:  Affiliated  covered 
entities.  Legally  separate  covered 
entities  that  are  affiliated  may  designate 
themselves  as  a  single  covered  entity  for 
purposes  of  subparts  C  and  E  of  this 

part. 
(1)  Implementation  specifications: 
(i)  Requirements  for  designation  of  an 

affiliated  covered  entity. 

(A)  Legally  separate  covered  entities 
may  designate  themselves  (including 
any  healA  care  component  of  such 
covered  entity)  as  a  single  affiliated 
covered  entity,  for  purposes  of  subparts 
C  and  E  of  this  part,  if  all  of  the  covered 
entities  designated  are  under  common 
ownership  or  control. 

(B)  The  designation  of  an  affiliated 
covered  entity  must  be  documented  and 
the  dociunentation  maintained  as 
required  by  paragraph  (c)  of  this  section. 

(ii)  Safeguard  requirements.  An 
affiliated  covered  entity  must  ensure 

that: 

(A)  The  affiliated  covered  entity's 
creation,  receipt,  maintenance,  or 
transmission  of  electronic  protected 
health  information  complies  with  the 
applicable  requirements  of  subpart  C  of 
this  part; 

(B)  The  affiliated  covered  entity's  use 
and  disclosure  of  protected  health 
information  comply  with  the  applicable 
requirements  of  subpart  E  of  this  part; 
and 

(C)  If  the  affiliated  covered  entity 
combines  the  functions  of  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse,  the  affiliated  covered 
entity  complies  with 

§  164.308(a)(4)(ii)(A)  and  §  164.504(g). 
as  applicable. 

(c)(1)  Standard:  Documentation.  A 
covered  entity  must  maintain  a  written 
or  electronic  record  of  a  designation  as 
'  required  by  paragraphs  (a)  or  (b)  of  this 

section. 

(2)  Implementation  specification: 
Retention  period.  A  covered  entity  must 
retain  the  documentation  as  required  by 
paragraph  (c)(1)  of  this  section  for  6 
years  from  the  date  of  its  creation  or  the 
date  when  it  last  was  in  effect, 
whichever  is  later. 

5.  A  new  subpart  C  is  added  to  part 
164  to  read  as  follows: 

Subpart  C— Security  Standards  for  the 
Protection  of  Eiectronic  Protected 
Healttt  infomurtion 

Sec. 

164.302  Applicability. 

164.304  Definitions. 

164.306  Security  standards:  General  rules. - 

164.308  Administrative  safeguards. 


164.310    Physical  safeguards. 
164.312    Technical  safeguards. 
164.314    Organizational  requirements. 
164.316    Policies  and  procedures  and 

documentation  requirements. 
164.318    Compliance  dates  for  the  initial 

implementation  of  the  security 

standards. 

Appendix  A  to  Subpart  C  of  PaH  164— 
Security  Standards:  Matrix 

Autliority:  42  U.S.C.  1320d-2  and  1320d- 
4. 

§164.302    Applicability. 

A  covered  entity  must  comply  with 
the  applicable  standards, 
implementation  specifications,  and 
requirements  of  this  subpart  with 
respect  to  electronic  protected  health 
information. 

§164.304    Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  following  meanings: 

Access  means  the  ability  or  the  means 
necessary  to  read,  write,  modify,  or 
communicate  data/ information  or 
otherwise  use  any  system  resource. 
(This  definition  applies  to  "acqess  "  as 
used  in  this  subpart,  not  as  used  in 
subpart  E  of  this  part.) 

Administrative  safeguards  are 
administrative  actions,  and  policies  and 
procedures,  to  manage  the  selection, 
development,  implementation,  and 
maintenance  of  security  measures  to 
protect  electronic  protected  health 
information  and  to  manage  the  conduct 
of  the  covered  entity's  workforce  in 
relation  to  the  protection  of  that 
information. 

Authentication  means  the 
corroboration  that  a  person  is  the  one 
claimed. 

Availability  means  the  property  that 
data  or  information  is  accessible  and 
useable  upon  demand  by  an  authorized 
person. 

Confidentiality  means  the  property 
that  data  or  information  is  not  made 
available  or  disclosed  to  unauthorized 
persons  or  processes. 

Encryption  means  the  use  of  an 
algorithmic  process  to  transform  data 
into  a  form  in  which  there  is  a  low 
probability  of  assigning  meaning 
without  use  of  a  confidential  process  or 

key. 

Facility  means  the  physical  premises 
and  the  interior  and  exterior  of  a 
building(s). 

Information  system  means  an 
interconnected  set  of  information 
resources  under  the  same  direct 
management  control  that  shares 
common  functionality.  A  system 
normally  includes  hardware,  software, 
information,  data,  applications, 
communications,  and  people. 


Integrity  means  the  property  that  data 
or  information  have  not  been  altered  or 
destroyed  in  an  unauthorized  manner. 

Malicious  software  means  software, 
for  example,  a  virus,  designed  to 
damage  or  disrupt  a  system.  * 

Password  means  confidential 
authentication  information  composed  of 
a  string  of  characters. 

Physical  safeguards  are  physical 
measures,  policies,  and  procedures  to 
protect  a  covered  entity's  electronic 
information  systems  and  related 
buildings  and  equipment,  from  natural 
and  environmental  hazards,  and 
imauthorized  intrusion. 

Security  or  Security  measures 
encompass  all  of  the  administrative, 
physical,  and  technical  safeguards  in  an 
information  system. 

Security  incident  means  the  attempted 
or  successful  unauthorized  access,  use, 
disclosure,  modification,  or  destruction 
of  information  or  interference  with 
system  operations  in  an  information 

system. 

Technical  safeguards  means  the 
technology  and  the  policy  and 
procedures  for  its  use  that  protect 
electronic  protected  health  information 
and  control  access  to  it. 

User  means  a  person  or  entity  with 
authorized  access. 

Workstation  means  an  electronic 
computing  device,  for  example,  a  laptop 
or  desktop  computer,  or  any  other 
device  that  performs  similar  functions, 
and  electronic  media  stored  in  its 
immediate  environment. 

§164.306    Security  standards:  General 
rules. 

(a)  General  requirements.  Covered 
entities  must  do  the  following: 

(1)  Ensure  the  confidentiality, 
integrity,  and  availability  of  all 
electronic  protected  health  information 
the  covered  entity  creates,  receives, 
maintains,  or  transmits. 

(2)  Protect  against  any  reasonably 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  information. 

(3)  Protect  against  any  reasonably 
anticipated  uses  or  disclosures  of  such 
information  that  are  not  permitted  or 
required  under  subpart  E  of  this  part. 

(4)  Ensure  comphance  with  this 
subpart  by  its  workforce. 

(b)  Flexibility  of  approach. 

(1)  Covered  entities  may  use  any 
security  measures  that  allow  the 
covered  entity  to  reasonably  and 
appropriately  implement  the  standards 
and  implementation  specifications  as 
specified  in  this  subpart. 

(2)  In  deciding  which  security 
measures  to  use,  a  covered  entity  must 
take  into  account  the  following  factors: 

(i)  The  size,  complexity,  ana 
capabilities  of  the  covered  entity. 
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(ii)  The  covered  entity's  technical 
infrastructure,  hardware,  and  software 
security  capabilities. 

(iii)  The  costs  of  security  measures. 

(iv)  The  probability  and  criticality  of 
potential  risks  to  electronic  protected 
health  information. 

(c)  Standards.  A  covered  entity  must 
comply  with  the  standards  as  provided 
in  this  section  and  in  §  164.308, 

§  164.310,  §  164.312,  §  164.314,  and 
§  164.316  with  respect  to  all  electronic 
protected  health  information. 

(d)  Implementation  specifications. 
In  this  subpart: 

(1)  Implementation  specifications  at$ 
required  or  addressable.  If  an 
implementation  specification  is 
required,  the  word  "Required"  appears 
in  parentheses  after  the  title  of  the 
implementation  specification.  If  an 
implementation  specification  is 
addressable,  the  word  "Addressable" 
appears  in  parentheses  after  the  title  of 
the  implementation  specification. 

(2)  When  a  standard  adopted  in 
§  164.308,  §  164.310,  §  164.312, 

§  164.314.  or  §  164.316  includes 
required  implementation  specifications, 
a  covered  entity  must  implement  the 
implementation  specifications. 

(l)  When  a  standard  adopted  in 
§  164.308,  §  164.310,  §  164.312, 
§  164.314,  or  §  164.316  includes 
addressable  implementation 
specifications,  a  covered  entity  must — 

(i)  Assess  whether  each 
implementation  specification  is  a 
reasonable  and  appropriate  safeguard  in 
its  environment,  when  analyzed  with 
reference  to  the  likely  contribution  to 
protecting  the  entity's  electronic 
protected  health  information;  and 

(ii)  As  applicable  to  the  entity — 

(A)  Implement  the  implementation 
specification  if  reasonable  and 
appropriate;  or 

(B)  If  implementing  the 
implementation  specification  is  not 
reasonable  and  appropriate — 

(1)  Document  wny  it  would  not  be 
reasonable  and  appropriate  to 
implement  the  implementation 
specification;  and 

(2)  Implement  an  equivalent 
alternative  measure  if  reasonable  and 
appropriate. 

(e)  Maintenance.  Security  measures 
implemented  to  comply  with  standards 
and  implementation  specifications 
adopted  imder  §  164.105  and  this 
subpart  must  be  reviewed  and  modified 
as  needed  to  continue  provision  of 
reasonable  and  appropriate  protection  of 
electronic  protected  health  information 
as  described  at  §  164.316. 

S  164.308    Administrative  safeguards. 

(a)  A  covered  entity  must,  in 
accordance  with  §  164.306: 


(l)(i)  Standard:  Security  management 
process.  Implement  policies  and 
procedures  to  prevent,  detect,  contain, 
and  correct  seciuity  violations. 

(ii)  Implementation  specifications: 

(A)  Risk  analysis  (Required).  Conduct 
an  accurate  and  thorough  assessment  of 
the  potential  risks  and  vulnerabilities  to 
the  confidentiality,  integrity,  and 
availability  of  electronic  protected 
health  information  held  by  the  covered  - 
entity. 

(B)  Risk  management  (Required). 
Implement  security  measures  sufficient 
to  reduce  risks  and  viUnerabilities  to  a 
reasonable  and  appropriate  level  to 
comply  with  §  164.306(a). 

(C)  Sanction  policy  (Required).  Apply 
appropriate  sanctions  against  workforce 
members  who  fail  to  comply  with  the 
security  policies  and  procedures  of  the 
covered  entity. 

(D)  Information  system  activity  review 
(Required).  Implement  procedures  to 
regiUarly  review  records  of  information 
system  activity,  such  as  audit  logs, 
access  reports,  and  security  incident 
tracking  reports. 

(2)  Standard:  Assigned  security 
responsibility.  Identify  the  security 
official  who  is  responsibie  for  the 
development  and  implementation  of  the 
policies  and  procedures  required  by  this 
subpart  for  the  entity. 

(3)(i)  Standard:  Workforce  security. 
Implement  policies  and  procedures  to 
ensure  that  all  members  of  its  workforce 
have  appropriate  access  to  electronic 
protected  health  information,  as 
provided  imder  paragraph  (a)(4)  of  this 
section,  and  to  prevent  those  workforce 
members  who  do  not  have  access  imder 
paragraph  (a)(4)  of  this  section  from 
obtaining  access  to  electronic  protected 
heedth  information. 

(ii)  Implementation  specifications: 

(A)  Authorization  and/or  supervision 
(Addressable).  Implement  procedures 
for  the  authorization  and/or  supervision 
of  workforce  members  who  work  with 
electronic  protected  health  information 
or  in  locations  where  it  might  be 
accessed. 

(B)  Workforce  clearance  procedure 
(Addressable).  Implement  procedures  to 
determine  that  the  access  of  a  workforce 
member  to  electronic  protected  health 
information  is  appropriate. 

(C)  Termination  procedures 
(Addressable).  Implement  procedures 
for  terminating  access  to  electronic 
protected  health  information  when  the 
employment  of  a  workforce  member 
ends  or  as  required  by  determinations 
made  as  specified  in  paragraph 
(a)(3)(ii)(B)  of  this  section. 

(4)(i)  Standard:  Information  access 
management.  Implement  policies  and 
procedures  for  authorizing  access  to 


electronic  protected  health  information 
that  are  consistent  with  the  applicable 
requirements  of  subpart  E  of  this  part, 
(ii)  Implementation  specifications: 

(A)  Isolating  health  care 
clearinghouse  functions  (Required).  If  a 
health  care  clearinghouse  is  part  of  a 
larger  organization,  the  clearinghouse 
must  implement  policies  and 
procedures  that  protect  the  electronic 
protected  health  information  of  the 
clearinghouse  from  imauthorized  access 
by  the  larger  organization. 

(B)  Access  authorization 
(Addressable).  Implement  policies  and 
procedures  for  granting  access  to 
electronic  protected  health  information, 
for  example,  through  access  to  a 
workstation,  transaction,  program, 
process,  or  other  mechanism. 

(C)  Access  establishment  and 
modification  (Addressable).  Implement 
policies  and  procedures  that,  based 
upon  the  entity's  access  authorization 
policies,  establish,  document,  review, 
and  modify  a  user's  right  of  access  to  a 
workstation,  transaction,  program,  or 
process. 

(5)(i)  Standard:  Security  awareness 
and  training.  Implement  a  security 
awareness  and  training  program  for  all 
members  of  its  workforce  (including 
management). 

(ii)  Implementation  specifications. 
Implement: 

(A)  Security  reminders  (Addressable). 
Periodic  security  updates. 

(B)  Protection  from  malicious  software 
(Addressable).  Procedures  for  guarding 
against,  detecting,  and  reporting 
malicious  software. 

-  (C)  Log-in  monitoring  (Addressable). 
Procedures  for  monitoring  log-in 
attempts  and  reporting  discrepancies. 

(D)  Password  management 
(Addressable).  Procedures  for  creating,  * 
changing,  and  safeguarding  passwords. 

(6)(i)  Standard:  Security  incident 
procedures.  Implement  policies  and 
procedures  to  address  security 
incidents. 

(ii)  Implementation  specification: 
Response  and  Reporting  (Required). 
Identify  and  respond  to  suspected  or 
known  security  incidents;  mitigate,  to 
the  extent  practicable,  harmful  effects  of 
security  incidents  that  are  known  to  the 
covered  entity;  and  document  security 
incidents  and  their  outcomes. 

(7)(i)  Standard:  Contingency  plan. 
Establish  (and  implement  as  needed) 
policies  and  procedures  for  responding 
to  an  emergency  or  other  occurrence  (for 
example,  fire,  vandalism,  system  failure, 
and  natural  disaster)  that  damages 
systems  that  contain  electronic 
protected  health  information. 

(ii)  Implementation  specifications: 
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(A)  Data  backup  plan  (Required). 
Establish  and  implement  procedures  to 
create  and  maintain  retrievable  exact 
copies  of  electronic  protected  health 
information. 

(B)  Disaster  recovery  plan  (Required). 
Establish  (and  implement  as  needed) 
procedures  to  restore  any  loss  of  data. 

(C)  Emergency  mode  operation  plan 
(Required).  Establish  (and  implement  as 
needed)  procedures  to  enable 
continuation  of  critical  business 
processes  for  protection  of  the  security 
of  electronic  protected  health 
information  while  operating  in 
emergency  mode. 

(D)  Testing  and  revision  procedures 
(Addressable).  Implement  procedures 
for  periodic  testing  and  revision  of 
contingency  plans. 

(E)  Applications  and  data  criticality 
analysis  (Addressable).  Assess  the 
relative  criticality  of  specific 
applications  and  data  in  support  of 
other  contingency  plan  components. 

(8)  Standard:  Evaluation.  Perform  a 
periodic  technical  and  nontechnical 
evaluation,  based  initially  upon  the 
standards  implemented  under  this  rule 
and  subsequently,  in  response  to 
environmental  or  operational  changes 
affecting  the  security  of  electronic 
protected  health  information,  that 
establishes  the  extent  to  which  an 
entity's  security  policies  and  procedures 
meet  the  requirements  of  this  subpart. 

(b)(1)  Standard:  Business  associate 
contracts  and  other  arrangements.  A 
covered  entity,  in  accordance  with 
§  164.306,  may  permit  a  business 
associate  to  create,  receive,  maintain,  or 
transmit  electronic  protected  health 
information  on  the  covered  entity's 
behalf  only  if  the  covered  entity  obtains 
satisfactory  assurances,  in  accordance 
with  §  164.314(a)  that  the  business 
associate  will  appropriately  safeguard 
the  information. 

(2)  This  standard  does  not  apply  with 
respect  to — 

(i)  The  transmission  by  a  covered 
entity  of  electronic  protected  health 
information  to  a  health  care  provider 
concerning  the  treatment  of  an 
individual. 

(ii)  The  transmission  of  electronic 
protected  health  information  by  a  group 
health  plan  or  an  HMO  or  health 
insurance  issuer  on  behalf  of  a  group 
health  plan  to  a  plan  sponsor,  to  the 
extent  that  the  requirements  of 
§  164.314(b)  and  §  164.504(f)  apply  and 
are  met;  or 

(iii)  The  transmission  of  electronic 
protected  health  information  from  or  to 
other  agencies  providing  the  services  at 
§  164.502(e)(l)(ii)(C).  when  the  covered 
entity  is  a  health  plan  that  is  a 
government  program  providing  public 


benefits,  if  the  requirements  of 
§  164.502(e)(l)(ii)(C)  are  met. 

(3)  A  covered  entity  that  violates  the 
satisfactory  assurances  it  provided  as  a 
business  associate  of  another  covered 
entity  will  be  in  noncompliance  with 
the  standards,  implementation 
specifications,  and  requirements  of  this 
paragraph  and  §  164.314(a). 

(4)  Implementation  specifications: 
Written  contract  or  other  anxmgement 
(Required).  Docxmient  the  satisfactory 
assurances  required  by  paragraph  (b)(1) 
of  this  section  through  a  written 
contract  or  other  arrangement  with  the 
business  associate  that  meets  the 
applicable  requirements  of  §  164.314(a). 

f  1 64.31 0    Ptiy sical  sataguards. 

A  covered  entity  must,  in  accordance 
with  §164,306: 

(a)(1)  Standard:  Facility  access 
controls.  Implement  policies  and 
procedures  to  limit  physical  access  to  its 
electronic  information  systems  and  the 
facility  or  facilities  in  which  they  are 
housed,  while  ensuring  that  properly 
authorized  access  is  allowed. 

(2)  Implementation  specifications: 

(i)  Contingency  operations 
(Addressable).  Establish  (and  implement 
as  needed)  procedures  that  allow  facility 
access  in  support  of  restoration  of  lost 
data  imder  the  disaster  recovery  plan 
and  emergency  mode  operations  plan  in 
the  event  of  an  emergency. 

(ii)  Facility  security  plan 
(Addressable).  Implement  policies  and 
procedures  to  safeguard  the  facility  and 
the  equipment  therein  from 
unauthorized  physical  access, 
tampering,  and  theft. 

(iii)  Access  control  and  validation 
procedures  (Addressable).  Implement 
procedures  to  control  and  validate  a 
person's  access  to  facilities  based  on 
their  role  or  function,  including  visitor 
control,  and  control  of  access  to 
software  programs  for  testing  and 
revision. 

(iv)  Maintenance  records 
(Addressable).  Implement  policies  and 
procediu-es  to  document  repairs  and 
modifications  to  the  physical 
components  of  a  facility  which  are 
related  to  security  (for  example, 
hardware,  walls,  doors,  and  locks). 

(b)  Standard:  Workstation  use. 
Implement  policies  and  procedures  that 
specify  the  proper  functions  to  be 
performed,  the  manner  in  which  those 
functions  are  to  be  performed,  and  the 
physical  attributes  of  the  surroundings 
of  a  specific  workstation  or  class  of 
workstation  that  can  access  electronic 
protected  health  information. 

(c)  Standard:  Workstation  security. 
Implement  physical  safeguards  for  all 
workstations  that  access  electronic 


protected  health  information,  to  restrict 
access  to  authorized  users. 

(d)(1)  Standard:  Device  and  media 
controls.  Implement  policies  and 
procedures  that  govern  the  receipt  and 
removal  of  hardware  and  electronic 
media  that  contain  electronic  protected 
health  information  into  and  out  of  a 
facility,  and  the  movement  of  these 
items  within  the  facility. 

(2)  Implementation  specifications: 

(i)  Disposal  (Required).  Implement 
policies  and  procedures  to  address  the 
final  disposition  of  electronic  protected 
health  information,  and/or  the  hardware 
or  electronic  media  on  which  it  is 
stored. 

(ii)  Media  re-use  (Required). 
Implement  procedm-es  for  removal  of 
electronic  protected  health  information 
from  electronic  media  before  the  media 
are  made  available  for  re-use. 

(iii)  Accountability  (Addressable). 
Maintain  a  record  of  the  movements  of 
hardware  and  electronic  media  and  any 
person  responsible  therefore. 

(iv)  Data  backup  and  storage 
(Addressable).  Create  a  retrievable,  exact 
copy  of  electronic  protected  health 
information,  when  needed,  before 
movement  of  equipment. 

f  1 64.31 2    Technical  sataguards. 

A  covered  entity  must,  in  accordance 
with  §  164.306: 

(a)(1)  Standard:  Access  control. 
Implement  technical  policies  and 
procedures  for  electronic  information 
systems  that  maintain  electronic 
protected  health  information  to  allow 
access  only  to  those  persons  or  software 
programs  that  have  been  granted  access 
rights  as  specified  in  §  164.308(a)(4). 

(2)  Implementation  specifications: 

(i)  Unique  user  identification 
(Required).  Assign  a  unique  name  and/ 
or  number  for  identifying  and  tracking 
user  identity. 

(ii)  Emergency  access  procedure 
(Required).  Establish  (and  implement  as 
needed)  procedures  for  obtaining 
necessary  electronic  protected  health 
information  during  an  emergency. 

(iii)  Automatic  /ogp^ (Addressable). 
Implement  electronic  procedures  that 
terminate  an  electronic  session  after  a 
predetermined  time  of  inactivity. 

(iv)  Encryption  and  decryption 
(Addressable).  Implement  a  mechanism 
to  encrypt  and  decrypt  electronic 
protected  health  information. 

(b)  Standard:  Audit  controls. 
Implement  hardware,  software,  and/or 
procedural  mechanisms  that  record  and 
examine  activity  in  information  systems 
that  contain  or  use  electronic  protected 
health  information. 

(c)(1)  Standard:  Integrity.  Implement 
policies  and  procedures  to  protect 
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electronic  protected  health  information 
from  improper  alteration  or  destruction. 

(2)  Implementation  specification: 
Mechanism  to  authenticate  electronic 
protected  health  information 
(Addressable).  Implement  electronic 
mechanisms  to  corro'oorate  that 
electronic  protected  health  information 
has  not  been  altered  or  destroyed  in  an 
unauthorized  manner. 

(d)  Standard:  Person  or  entity 
authentication.  Implement  procediu^s 
to  verify  that  a  person  or  entity  seeking 
access  to  electronic  protected  health 
information  is  the  one  claimed. 

(e)(1)  Standard:  Transmission 
security.  Implement  technical  security 
measures  to  guard  against  unauthorized 
access  to  electronic  protected  health 
information  that  is  being  transmitted 
over  an  electronic  conununications 
network. 

(2)  Implementation  specifications: 

(i)  Integrity  controls  (Addressable). 
Implement  security  measiu«s  to  ensvire 
that  electronically  transmitted 
electronic  protected  hedth  information 
is  not  improperly  modified  without 
detection  until  disposed  of. 

(ii)  Encryption  (Addressable). 
Implement  a  mechanism  to  encrypt 
electronic  protected  health  information 
whenever  deemed  appropriate. 

§164.314    Organizational  requiraments. 

(a)(1)  Standard:  Business  associate 
contracts  or  other  arrangements. 

(i)  The  contract  or  other  arrangement 
between  the  covered  entity  and  its 
business  associate  required  by 
§  164.308(b)  must  meet  the  requirements 
of  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section,  as  applicable. 

(ii)  A  covered  entity  is  not  in 
compliance  with  the  standards  in 
§  164.502(e)  and  paragraph  (a)  of  this 
section  if  the  covered  entity  knew  of  a 
pattern  of  an  activity  or  practice  of  the 
business  associate  that  constituted  a 
material  breach  or  violation  of  the 
business  associate's  obligation  under  the 
contract  or  other  arrangement,  unless 
the  covered  entity  took  reasonable  steps 
to  cure  the  breach  or  end  the  violation, 
as  applicable,  and,  if  such  steps  were 
unsuccessful — 

(A)  Terminated  the  contract  or 
arrangement,  if  feasible;  or 

(B)  If  termination  is  not  feasible, 
reported  the  problem  to  the  Secretary. 

(2)  Implementation  specifications 
(Required). 

(i)  Business  associate  contracts.  The 
contract  between  a  covered  entity  and  a 
business  associate  must  provide  that  the 
business  associate  will — 

(A)  Implement  administrative, 
physical,  and  technical  safeguards  that 
reasonably  and  appropriately  protect  the 


confidentiality,  integrity,  and 
availability  of  the  electronic  protected 
health  information  that  it  creates, 
receives,  maintains,  or  transfnits  on 
behalf  of  the  covered  entity  as  required 
by  this  subpart; 

(B)  Ensiue  that  any  agent,  including  a 
subcontractor,  to  whom  it  provides  such 
information  agrees  to  implement 
reasonable  and  appropriate  safeguards 
to  protect  it; 

(C)  Report  to  the  covered  entity  any 
seciuity  incident  of  which  it  becomes 
aware; 

(D)  Authorize  termination  of  the 
contract  by  the  covered  entity,  if  the 
covered  entity  determines  that  the 
business  associate  has  violated  a  < 
material  term  of  the  contract. 

(ii)  Other  arrangements. 

(A)  When  a  covered  entity  and  its 
business  associate  are  both 
governmental  entities,  the  covered 
entity  is  in  compliance  with  paragraph 
(a)(1)  of  this  section,  if — 

(J)  It  enters  into  a  memorandum  of 
imderstanding  vdth  the  business 
associate  that  contains  terms  that 
accomplish  the  objectives  of  paragraph 
{a)(2)(i)  of  this  section;  or 

(2)  Other  law  (including  regulations 
adopted  by  the  covered  entity  or  its 
business  associate)  contains 
requirements  applicable  to  the  business 
associate  that  accomplish  the  objectives 
of  oaragraph  (a)(2)(i)  of  this  section. 

(B)  If  a  business  associate  is  required 
by  law  to  perform  a  function  or  activity 
on  behalf  of  a  covered  entity  or  to 
provide  a  service  described  in  the 
definition  of  business  associate  as 
specified  in  §  160.103  of  this  subchapter 
to  a  covered  entity,  the  covered  entity 
may  permit  the  business  associate  to 
create,  receive,  maintain,  or  transmit 
electronic  protected  health  information 
on  its  behalf  to  the  extent  necessary  tb 
comply  with  the  legal  mandate  without 
meeting  the  requirements  of  paragraph 
(a)(2j(i)  of  this  section,  provided  that  the 
covered  entity  attempts  in  ^ood  faith  to 
obtain  satisfactory  assurances  as 
required  by  paragraph  (a)(2)(ii)(A)  of 
this  section,  and  documents  the  attempt 
and  the  reasons  that  these  assiu^mces 
cannot  be  obtained. 

(C)  The  covered  entity  may  omit  from 
its  other  arrangements  authorization  of 
the  termination  of  the  contract  by  the 
covered  entity,  as  required  by  paragraph 
(a)(2)(i)(D)  of  this  section  if  such 
authorization  is  inconsistent  with  the 
statutory  obligations  of  the  covered 
entity  or  its  business  associate. 

(b)(1)  Standard:  Requirements  for 
group  health  plans.  Except  when  the 
only  electronic  protected  health 
information  disclosed  to  a  plan  sponsor 
is  disclosed  pursuant  to 


§  164.504(f)(l)(ii)  or  (iii).  or  as 
authorized  under  §  164.508,  a  group 
health  plannnust  ensiu«  that  its  plan 
documents  provide  that  the  plan 
sponsor  will  reasonably  and 
appropriately  safeguard  electronic 
protected  health  information  created, 
received,  maintained,  or  transmitted  to 
or  by  the  plan  sponsor  on  behalf  of  the 
group  health  plan. 

(2)  Implementation  specifications 
(Required).  The  plan  documents  of  the 
group  health  plan  must  be  amended  to 
incorporate  provisions  to  require  the 
plan  sponsor  to^ 

(i)  Implement  administrative, 
physical,  and  technical  safeguards  that 
reasonably  and  appropriately  protect  the 
confidentiality,  integrity,  and 
availability  of  the  electronic  protected 
health  information  that  it  creates, 
receives,  maintains,  or  transmits  on 
behalf  of  the  group  health  plan; 

(ii)  Ensure  that  the  adequate 
separation  required  by 
§  164.504(f)(2)(iii)  is  supported  by 
reasonable  and  appropriate  security 
measures; 

(iii)  Ensure  that  any  agent,  including 
a  subcontractor,  to  whom  it  provides 
this  information  agrees  to  implement 
reasonable  and  appropriate  security 
measures  to  protect  the  information;  and 

(iv)  Report  to  the  group  health  plan 
any  security  incident  of  which  it 
becomes  aware. 

§  1 64.31 6    Policias  and  procedures  and 
documentation  requirements. 

A  covered  entity  must,  in  accordance 
with  §  164.306: 

(a)  Standard:  Policies  and  procedures. 
Implement  reasonable  and  appropriate 
policies  and  procedures  to  comply  with 
the  standards,  implementation 
specifications,  or  other  requirements  of 
this  subpart,  taking  into  account  those 
factors  specified  in  §  164.306{b){2)(i). 
(ii),  (iii),  and  (iv).  This  standard  is  not 
to  be  construed  to  permit  or  excuse  an 
action  that  violates  any  other  standard, 
implementation  specification,  or  other 
requirements  of  this  subpart.  A  covered 
entity  may  change  its  policies  and 
procedures  at  any  time,  provided  that 
the  changes  are  documented  and  are 
implemented  in  accordance  with  this 
subpart. 

(b)(1)  Standard:  Documentation. 

(i)  Maintain  the  policies  and 
procedures  implemented  to  comply 
with  this  subpart  in  written  (which  may 
be  electronic)  form;  and 

(ii)  If  an  action,  activity  of  assessment 
is  required  by  this  subpart  to  be 
documented,  maintain  a  written  (which 
may  be  electronic)  record  of  the  action, 
activity,  or  assessment. 

(2)  Implementation  specifications: 
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(i)  Time  limit  (Required).  Retain  the 
dociunentation  required  by  paragraph 
(b)(1)  of  this  section  for  6  years  from  the 
date  of  its  creation  or  the  date  when  it 
last  was  in  effect,  whichever  is  later. 

(ii)  Availability  (Required).  Make 
documentation  available  to  those 
persons  responsible  for  implementing 
the  procedures  to  which  the 
documentation  pertains. 

(iii)  Updates  (Required).  Review 
documentation  periodically,  and  update 


as  needed,  in  response  to  environmental 
or  operational  changes  affecting  the 
security  of  the  electronic  protected 
health  information. 

§  164.318    Complianc«  dates  for  the  initial 
implementation  of  the  security  standards. 

(a)  Health  plan. 

(1)  A  health  plan  that  is  not  a  small 
health  plan  must  comply  with  the 
applicable  requirements  of  this  subpart 
no  later  than  April  20,  2005. 


(2)  A  small  health  plan  must  comply 
with  the  applicable  requirements  of  this 
subpart  no  later  than  April  20,  2006. 

(b)  Health  care  clearinghouse.  A 
health  care  clearinghouse  must  comply 
with  the  apfjlicable  requirements  of  this 
subpart  no  later  than  April  20,  2005. 

(c)  Health  care  provider.  A  covered 
health  care  provider  must  comply  with 
the  applicable  requirements  of  this 
subpart  no  later  than  April  20,  2005. 


Appendix  A  to  Subpart  C  of  Part  164— Security  Standards:  Matrix 


Standards 


Sections 


Implementation  Specifications  (R)=Required,  (A)=Addressable 


Administrative  Safeguards 


Security  Management  Process 

Assigned  Security  Responsibility 

Woritforce  Security 

Infonnation  Access  Management  

Security  Awareness  and  Training 

Security  Incident  Procedures 

Contingency  Plan 

Evaluation 

Business  Associate  Contracts  and  Ottier 
Arrangement. 


164.308(a)(1) 


164  308(a)(2) 
164.308(a)(3) 


164.308(a)(4) 
164.308(a)(5) 


164.308(a)(6) 
164.308(a)(7) 


164.308(a)(8) 
164.308(b)(1) 


Risl(  Analysis  (R) 

Risl(  Management  (R) 

Sanction  Policy  (R) 

Infonnation  System  Activity  Review  (R) 

(R) 

Auttiorizatlon  and/or  Supervision  (A) 

Woridorce  Clearance  Procedure 

Tenmination  Procedures  (A) 

Isolating  Health  care  Clearinghouse  Function  (R) 

Access  Authorization  (A) 

Access  Establishment  and  Modification  (A) 

Security  Reminders  (A) 

Protection  from  Malicious  Software  (A) 

Log-in  Monitorirtg  (A) 

Password  Management  (A) 

Response  and  Reporting  (R) 

Data  Bacl<up  Plan  (R) 

Disaster  Recovery  Plan  (Q) 

Emergency  Mode  Operation  Plan  (R) 

Testing  and  Revision  Procedure  (A) 

Applications  and  Data  Criticality  Analysis  (A) 

(R) 

Written  Contract  or  Other  Anangenoent  (R) 


Ptiysical  Safeguards 


Facility  Access  Controls 

Wort<station  Use 

Wori<station  Security  

Device  and  Media  Controls 


164.310(a)(1) 


164.310(b) 
164.310(c) 
164.310(d)(1) 


Contingency  Operations  (A) 

Facility  Security  Plan  (A) 

Access  Control  and  Validation  Procedures  (A) 

Maintenance  Records  (A) 

(R) 

(R) 

Disposal  (R) 

Media  Re-use  (R) 

Accountability  (A) 

Data  Baclcup  and  Storage  (A) 


Technical  Safeguards  (see  §  164.312) 


Access  Control 

Audit  Controls  

Integrity  

Person  or  Entity  Authentication 
Transmission  Security 


164.312(a)(1) 


164312(b) 
164.312(c)(1) 
164.312(d) 
164.312(e)(1) 


Unique  User  Identification  (R) 
Emergency  Access  Procedure  (R) 
Automatic  Logoff  (A) 
Encryption  and  Decryption  (A) 

(R) 

Mechanism  to  Authenticate  Electronic  Protected  Health  Infonnation  (A) 

(R) 

Integrity  Controls  (A) 

Encryption  (A)  
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§164.500    [Amended] 

6.  §In  164.500(b){l)(iv),  remove  the 
words  "including  the  designation  of 
health  care  components  of  a  covered 
entity". 

§165.501    [Amended] 

7.  In  §164.501,  the  definitions  of  the 
following  terms  are  removed:  Covered 
functions.  Disclosure,  Individual, 
Organized  health  care  arrangement, 
Plan  sponsor  Protected  health 
information.  Required  bylaw,  and  Use. 

§164.504    [Amended] 

8.  In  §164.504,  the  following  changes 
are  made: 

a.  The  definitions  of  the  following 
terms  are  removed:  Common  control. 
Common  ownership,  Health  care 
component,  and  Hybrid  entity. 

b.  Paragraphs  (b)  through  (d)  are 
removed  and  reserved. 

Authority:  Sections  1173  and  1175  of  the 
Social  Security  Act  (42  U.S.C.  1329d-2  and 
1320-4). 

Dated:  January  13,  2003. 
Tommy  G.  Thompson. 
Secretary. 
(FR  Doc.  03-3877  Filed  2-13-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

45  CFR  Part  162 
[CMS-0003-F  and  CMS-0005-F] 
RINs  0938-AK64  and  093»-AK76 

Health  Insurance  Reform: 
Modifications  to  Electronic  Data 
Transactiofretandards  and  Code  Sets 

AGENCY:  Office  .of  the  Secretary,  HHS. 
ACTION:  Final  rule. 


SUMMARY:  In  this  final  rule,  we  respond 
to  public  comments  received  and 
finalize  provisions  applicable  to 
electronic  data  transaction  standards 
fi-om  two  related  proposed  rules 
published  in  the  May  31,  2002,  Federal 
Register.  We  are  also  adopting  proposed 
modifications  to  implementation 
specifications  for  health  care  entities 
and  others.  In  addition,  we  are  adopting 
modifications  to  implementation 
specifications  for  several  electronic 
transaction  standards  that  were  omitted 
from  the  May  31,  2002,  proposed  rules. 
EFFECTIVE  DATES:  These  regulations  are 
effective  on  March  24,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 


approved  by  the  Director  of  the  Federal 
Register  as  of  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Wheeler,  (410)  786-0273. 
SUPPLEMENTARY  INFORMATION: 
Availability  of  Copies:  To  order  copies 
of  the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Dociunents, 
P.O.  Box  371954,  Pittsbmgh,  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested  and  enclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  niunber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (toll-fi«e  at  1-888-293-6498) 
or  by  faxing  to  (202)  512-2250.  The  cost 
for  each  copy  is  $10.  As  an  alternative, 
you  can  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  Federal 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  This  Federal  Register 
document  is  also  available  fi-om  the 
Federal  Register  online  database 
through  GPO  Access,  a  service  of  the 
U.S.  Ckjvemment  Printing  Office.  The 
Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 
<  I.  Background 

A.  Electronic  Data  Interchange 

Electronic  data  interchange  (EDI) 
refers  to  the  electronic  transfer  of 
information  in  a  standard  format 
between  trading  partners.  When 
compared  with  paper  submissions,  EDI 
can  substantially  lessen  the  time  and 
costs  associated  with  receiving, 
processing,  and  storing  documents.  The 
use  of  EDI  can  also  eliminate 
inefficiencies  and  streamline  processing 
tasks,  which  can  in  txun  result  in  less 
administrative  burden,  lower  operating 
costs^  and  improved  overall  data 
quality. 

The  health  care  industry  recognizes 
the  benefits  of  EDI,  and  many  entities  in 
the  industry  have  developed  proprietary 
EDI  formats.  However,  with  the 
increasing  use  of  health  care  EDI 
standards,  the  lack  of  common, 
industry-wide  standards  has  emerged  as 
a  major  obstacle  to  realizing  potential 
efficiency  and  savings. 

B.  Statutory  and  Regulatory  Background 

1.  Statutory  Background 

The  Congress  included  provisions  to 
address  the  need  for  developing  a 
consistent  framework  for  electronic 
transactions  and  other  administrative 
simplification  issues  in  the  Health 


Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Pub.  L.  104-191,  which  became  law  on 
August  21, 1996.  Through  subtiUe  F  of 
tide  II  of  that  statute,  the  Congress 
added  to  title  XI  of  the  Social  Security 
Act  (the  Act)  a  new  part  C,  titled 
"Administrative  Simplification."  The 
purpose  of  this  part  is  to  improve  the 
Medicare  and  Medicaid  programs  in 
particular  and  the  efficiency  and 
effectiveness  of  the  health  care  system 
in  general,  by  encouraging  the 
development  of  standards  and 
requirements  to  enable  the  electronic 
exchange  of  certain  health  information. 
Part  C  of  tide  XI  consists  of  sections 

1171  through  1179  of  die  Act.  Section 

1 1 72  of  the  Act  and  the  implementing 
regidations  make  any  standard  adopted 
under  part  C  applicable  to:  (1)  Health 
plans;  (2)  health  care  clearinghouses; 
and  (3)  health  care  providers  who 
transmit  any  health  information  in 
electronic  form  in  connection  with  a 
transaction  covered  by  45  CFR  part  162. 

In  general,  section  1172  of  the  Act 
requires  any  standard  adopted  by  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  under  this  part  to  be  a 
standard  that  has  been  developed, 
adopted,  or  modified  by  a  standaid 
setting  organization  (SSO).  The 
Secretary  may  adopt  a  different  standard 
if  the  standard  will  substantially  reduce 
admini^ative  costs  to  providers  and 
health  plans  compared  to  the 
alternatives,  and  the  standard  is 
promulgated  in  accordance  with  the 
rulemaking  procedures  of  subchapter  in 
of  chapter  5  of  tide  5,  U.S.C. 

Section  1172  of  the  Act  also  sets  forth 
consultation  requirements  that  must  be 
met  before  the  Secretary  may  adopt 
standards.  In  the  case  of  a  standard  that 
is  developed,  adopted,  or  modified  by 
an  SSO,  the  SSO  must  consult  with  the 
following  Data  Content  Committees 
(DCCs)  in  the  course  of  the 
development,  adoption,  or  modification 
of  the  standard:  The  National  Uniform 
Billing  Committee  (NUBC),  die  National 
Uniform  Claim  Committee  (NUCC),  the 
Workgroup  for  Electronic  Data 
Interchange  (WEDI),  and  the  American 
Dental  Association  (ADA).  In  the  case  of 
any  other  standard,  the  Secretary  is 
required  to  consult  with  each  of  the 
above-named  groups  before  adopting  the 
standard  and  must  also  comply  with  the 
provisions  of  section  1172(f)  of  the  Act 
regarding  consultation  with  the  National 
Committee  on  Vital  and  Health 
Statistics  (NCVHS). 

Section  1 1 73  of  the  Act  requires  the 
Secretary  to  adopt  standards  for 
transactions,  and  data  elements  for  such 
transactions,  to  enable  the  electronic 
exchange  of  health  information.  Section 
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1173  lists  the  transactions  and  sets  out 
requirements  for  the  specific  standards 
the  Secretary  is  to  adopt:  Unique  health 
identifiers,  code  sets,  security  standards, 
electronic  signatures,  and  transfer  of 
information  among  health  plans. 

Section  1174  of  the  Act  permits  the 
Secretary  to  make  modifications  to  any 
established  standard  after  the  first  year, 
but  not  more  frequently  than  once  every 
12  months.  It  permits  the  Secretary  to 
modify  an  initial  standard  at  any  time 
during  the  first  year  of  adoption,  if  he 
determines  that  the  modification  is 
necessary  to  permit  compliance  with  the 
standard. 

Section  1175  of  the  Act  requires  that 
covered  entities  comply  with 
modifications  to  standards  or 
implementation  specifications  made 
after  initial  adoption  by  stating  that  the 
Secretary  will  designate  a  compliance 
date  that  may  not  be  earlier  than  180 
days  after  the  modification  is  adopted. 

We  discussed  HIPAA-specific 
legislation  in  greater  detail  in  the 
Transactions  Rule  (65  FR  50312)  and  the 
December  28,  2000,  final  rule,  Sta^idards 
for  Privacy  of  Individually  Identifiable 
Health  Information"  (65  FR  82462)  (the 
Privacy  Rule).  Rather  than  repeating  the 
discussion  in  its  entirety  here,  we  refer 
the  reader  to  those  documents  for 
further  information  about  EDI  and  the 
statutory  background. 

2.  Regulatory  Background 

On  May  7,  1998  (63  FR  25272).  the 
Secretary  proposed  Standards  for 
Electronic  Transactions  and  Code  Sets. 
On  August  17.  2000,  the  final  rule  on 
Standards  for  Electronic  Transactions 
and  Code  Sets  was  published  in  the 
Federal  Register  (65  FR  50312).  In  the 
August  17.  2000.  final  rule,  (the 
Transactions  Rule),  the  Secretary 
adopted  standards  for  eight  electronic 
transactions  and  six  code  sets.  The 
transactions  are: 

•  Health  Care  Claims  or  Equivalent 
Encounter  Information; 

•  Eligibility  for  a  Health  Plan; 

•  Referral  Certification  and 
Authorization; 

•  Hedlth  Care  Claim  Status: 

•  Em-ollment  and  DisenroUment  in  a 
Health  Plan; 

•  Health  Care  Payment  and 
Remittance  Advice; 

•  Health  Plan  Premium  Payments: 
and 

•  Coordination  of  Benefits. 
The  code  sets  are:  International 

Classification  of  Diseases.  9th  Edition. 
Clinical  Modification,  Voliunes  1  and  2; 

•  International  Classification  of 
Diseases.  9th  Edition.  Clinical 
Modification.  Volume  3  Procedures; 

•  National  Drug  Codes; 


•  Code  on  Dental  Proceduires  and 
Nomenclatiufl; 

•  Health  Care  Financing 
Adiuinistration  Common  Procedure 
Coding  System;  and 

•  Current  Procedural  Terminology, 
4th  Edition. 

This  final  rule  adopts  modifications  to 
the  August  17.  2000  transaction  and 
code  set  standards. 

3.  Statutory  Requirements  and 
Implementation  Instructions  for  EDI 
Standards 

Section  1172(d)  of  the  Act  requires 
the  Secretary  to  establish  specifications 
for  implementing  each  adopted 
standard.  However,  because  the 
implementation  instructions  are 
voliuninous.  they  were  incorporated  by 
referencfe  in  the  Transactions  Rule.  This 
approach,  to  incorporate  by  reference,  is 
conunonly  used  by  the  Federal  Register 
when  external  organizations  are  tasked 
with  developing  standards  that  are 
subsequently  adopted  as  national 
standards.  We  are  using  this  approach 
in  this  final  rule  to  adopt  modifications 
to  the  specified  standards  that  were 
proposed  in  the  May  31.  2002  proposed 
rules.  CMS-0003-P  (67  FR  38044)  and 
CMS-0005-P  (67  FR  38050). 

C.  Designated  Standatd  Maintenance 
Organization  (DSMO)  Process 

In  our  May  31.  2002.  proposed  rule. 
CMS-0005-P  (67  FR  38050).  we 
described  in  detail  the  process  used  by 
the  Designated  Standard  Maintenance 
Organization  (DSMO)  Memorandum  of 
Understanding  (MOU)  for  receiving, 
managing  and  processing  requested 
changes  to  the  adopted  standards.  CMS- 
0005-P  identified  the  six  DSMOs  and 
explained  that  we  had  used  the  process 
specified  in  the  MOU  to  develop  the 
proposed  modifications  to  standards 
adopted  in  regulations.  For  ease  of 
reference,  we  have  included  the  DSMO 
names  and  respective  websites  below. 
Both  of  the  SSOs  (Accredited  Standards 
Committee  ASC  XI 2N  and  the  National 
Council  for  Prescription  Drug  Programs 
(NCPDP))  that  develop  standards 
adopted  by  the  Secretary  are  DSMOs. 

DSMO  Names  and  Web  site  Addresses 

•  Accredited  Standards  Committee 
X12N  (ASC  X12N)  {http://www.xl2.org).. 

•  Health  Level  Seven.  Inc.  (HL  7) 
[http://www.hl7.org). 

•  National  Council  for  Prescription 
Drug  Programs  (NCPDP)  (http:// 
www.ncpdp.org). 

•  National  Uniform  Billing 
Committee  (NUBC)  [http:// 
www.nubc.org). 

•  National  Uniform  Claim  Committee 
(NUCC)  [http://www.nucc.org). 


•  Dental  Content  Committee  of  the 
American  Dental  Association  [http:// 
www.ada.org). 

For  additional  information  regarding 
the  DSMO  change  request  process,  see 
the  MOU  document,  which  is  available 
at:  www.hipaa-dsmo.org/mou.pdf. 

As  we  stated  in  CMS-0005-P  (67  FR 
38050),  a  significant  number  of  change 
requests  were  submitted  through  the 
DSMO  process  after  the  initial  EDI 
transaction  standards  were  adopted  in 
the  regulations.  Many  of  those  change 
requests  were  for  changes  that  were 
considered  by  the  submitters  to  be 
essential  to  permit  initial 
implementation  of  the  standards 
throughout  the  entire  healthcare 
industry.  Those  change  requests 
addressed  specific  details  or  elements 
within  the  implementation 
specifications. 

Changes  considered  essential  for 
implementation  of  the  adopted 
standards  were  reviewed  by  the  DSMOs 
and  assigned  "fast  track"  status  for 
development  within  the  authority  of  the 
DSMO  process.  (Other  changes  that 
were  not  considered  essential  are  going 
through  the  general  change  request 
management  process  set  forth  in  the 
MOU.)  As  specified  in  the  MOU,  the 
DSMOs  then  presented  those  changes 
deemed  essential  for  initial 
implementation  to  the  NCVHS.  The 
NCVHS  held  public  hearings  on  those 
proposed  changes  (transcripts  of  those 
hearings  are  available  at  http:// 
www.ncvhs.hbs.gov).  The  NCVHS 
recommended  that  the  Secretary  adopt 
all  of  the  changes  proposed  by  the 
DSMOs  as  modifications  to  the  national 
standards.  Those  changes  are  reflected 
in  the  modifications  to  standards  that 
are  adopted  by  this  final  rule. 

n.  Provisions  of  the  May  31,  2002, 
Proposed  Rules 

In  the  May  31,  2002,  Federal  Register. 
we  published  two  proposed  rules,  CMS- 
0003-P  (67  FR  38044)  and  CMS-0005- 
P  (67  FR  38050).  The  two  proposed 
rules  proposed  to  adopt  as  regulations 
certain  modifications  to  adopted 
standards. 

The  first  proposed  rule  is  entitled 
"Modifications  to  Standards  for 
Electronic  Transactions  and  Code  Sets" 
(67  FR  38044).  Hereafter,  for  the 
purposes  of  this  final  rule,  we  refer  to 
this  proposed  rule  as  CMS-0003-P. 
CMS-0003-P  contained  several 
proposed  modifications  that  pertained 
exclusively  to  revisions  to  certain 
electronic  data  interchange  (EDI) 
standards  ciurently  in  effect  for  retail 
pharmacy  transactions  and  a  repeal  of 
the  designation  of  National  Drug  Codes 
(NDC)  as  the  standard  medical  data  code 
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set  for  reporting  drugs  and  biologies  on 
non-retail  pharmacy  standard 
transactions. 

The  second  proposed  rule  is  entitled 
"Modifications  to  Transactions  and 
Code  Set  Standards  for  Electronic 
Transactions"  (67  FR  38050).  Hereafter, 
for  the  piuposes  of  this  final  rule,  we 
refer  to  this  proposed  rule  as  CMS- 
0005-P.  CMS-O005-P  addressed 
proposals  to  adopt  limited  technical 
changes  to  implementatioti 
specifications  for  the  transaction 
standards  that  were  deemed  necessary 
to  implement  industry-wide  EDI 
standards. 

Because  botb  of  these  proposed  rules 
proposed  modifications  or  technical 
changes  to  standards  that  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  adopted  in  the  August  17, 
2000.  final  rule  entitled  "Health 
Insurance  Reform:  Standards  for 
Electronic  Transactions"  (65  FR  50312), 
we  are  combining  them  in  this  final 
rule.  Hereafter,  for  the  purposes  of  this 
final  rule,  we  refer  to  the  August  17, 
2000,  final  rule  as  the  "Transactions 
Rule." 

Specifically,  in  CMS-0003-P,  we 
proposed  to  adopt  the  following: 

•  The  National  Council  for 
Prescription  Drug  Programs  (NCPDP) 
Batch  Standard  Batch  Implementation 
Guide,  Version  1,  Release  1  (Version 
1.1),  January  2000,  for  retail  pharmacy 
drug  claims,  eligibility,  and 
coordination  of  benefits  transactions,  to 
replace  the  earlier  version  (Version  1.0) 
that  we  had  previously  adopted  in  error. 
In  this  final  rule,  we  refer  to  this 
proposed  standard  as  the  "NCPDP  Batch 
Implementation  Guide  Version  1.1." 

•  The  National  Council  for 
Prescription  Drug  Programs  (NCPDP) 
Batch  Standard  Batch  Implementation 
Guide,  Version  1,  Release  1  (Version 
1.1),  January  2000,  and  the  National 
Council  for  Prescription  Drug  Programs 
(NCPDP)  Teleconununication  Standard 
Implementation  Guide,  Version  5, 
Release  1  (Version  5.1),  September  1999, 
for  the  referral  certification  and 
authorization  transaction,  to  replace  the 
ASC  X12N  278— Healtii  Care  Services 
Review  standard.  In  this  final  rule,  we 
refer  to  these  two  proposed  standards  as 
the  "NCPDP  Batch  Implementation 
Guide  Version  1.1"  and  the  "NCPDP 
Telecommunication  Guide  Version  5.1," 
respectively. 

•  ASC  X12N  835— Health  Care  Claim 
Payment/ Advice  for  the  retail  pharmacy 
health  care  payment  and  remittance 
advice  transaction,  to  replace  the 
NCPDP  Batch  Standard  Batch 
Implementation  Guide  Version  1.0  and 
the  NCPDP  Telecommunication  Guide 
Version  5.1.  . 


•  We  also  proposed  to  repeal  the 
adoption  o^he  National  Drug  Code 
(NDC)  as  Sm  standard  for  reporting 
drugs  and  biologies  on  all  transactions 
except  retail  pharmacy  transactions, 
also  termed  "non-retail  pharmacy" 
transactions  below.  This  repeal  would 
result  in  there  being  no  standard  in 
place  for  reporting  drugs  and  biologies 
on  non-retail  pharmacy  transactions. 

ni.  Analysis  of,  and  Responses  to, 
Comments  on  the  Proposed  Rules 

In  response  to  the  May  31,  2002. 
publication  of  the  two  proposed  rules, 
we  received  over  300  timely  public 
comments.  The  conunents  came  from  a 
variety  of  sources,  including  health  care 
associations  and  societies,  entities 
named  in  the  HIPAA  l^islation.  health 
plans,  DSMOs.  health  care  providers. 
Federal  health  plans,  and  private 
individuals. 

Oiu  process  of  reviewing  and 
associating  like  comments  identified 
areas  of  the  proposed  rules  that  required 
additional  review  in  terms  of  their  effect 
on  policy,  consistency,  or  clarity  of  the 
modifications  to  the  standards,  and 
areas  that  were  technical  and 
specifically  related  to  the 
implementation  specifications.  We 
consulted  with  the  DSMOs  on  technical 
comments  that  related  specifically  to  the 
implementation  specifications. 

We  present  conunents  and  responses 
generally  in  the  order  in  which  the 
proposals  appeared  in  the  May  31.  2002 
proposed  rules.  We  begin  with 
comments  and  responses  about  the 
compliance  dates,  and  continue  with 
comments  and  responses  on  the 
.  proposals  in  CMS-0003-P  (67  FR 
38044).  and  those  in  CMS-0005-P  (67 
FR  38050). 

A.  Compliance  Date 

Under  the  Act.  as  reflected  in 
§  160.104.  the  Secretary  establishes  the 
compliance  date  for  modifications  to 
standards.  The  compliance  date  must 
not  be  earlier  than  180  days  after  the 
effective  date  of  the  adoption  of  the 
modification.  We  had  not  proposed  a 
compliance  date  in  the  proposed  rules. 

The  Administrative  Simplification 
Compliance  Act  (ASCA)  (Pub.  L.  107- 
105)  was  enacted  on  December  27,  2001. 
This  law  provided  an  extension  to  the 
compliance  date  adopted  in  the 
Transactions  Rule  (65  FR  50312)  for 
covered  entities  that  submitted,  by 
October  15,  2002,  plans  to  the  Secretary 
indicating  how  they  will  come  into 
compliance  by  October  16,  2003.  Small 
health  plans  were  not  provided  with  an 
extension  opportunity,  but  also  have  a 
compliance  date  of  October  16,  2003. 
Because  this  final  rule  is  modifying 


standards  that  are  currentiy  in  effect  and 
with  which  compliance  is  otherwise 
required,  ASCA  is  relevant.  ASCA  did 
not  address  its  effect  on  those  covered 
entities  otherwise  required  to  come  into 
compliance  by  October  16,  2002.  or  how 
modifications  to  standards  were  to  be 
implemented. 

Comment:  Numerous  commenters 
expressed  support  for  the  adoption  of 
the  modifications  and  stressed  the 
urgency  for  implementing  the 
modifications  to  meet  compliance  by 
October  16,  2003.  We  received  some 
conunents  requesting  clarification  for 
the  processing  of  non-compliant  claims 
submitted  before  the  compliance  date  of 
October  16,  2003,  but  processed  after 
October  16,  2003.  A  few  commenters 
recommended  extensions  of  up  to  90 
days  after  October  16.  2003.  to  allow  for 
an  orderly  migration  to  the  adopted 
modifications.  The  modifications  to  the 
transactions  are  referred  to  collectively 
in  this  final  rule  as  the  "Addenda."  One 
commenter  suggested  that  the 
Department  of  Health  and  Human 
Services  (HHS)  establish  a  transition 
period  as  a  precedent  for 
implementation  of  future  transaction 
standard  versions,  such  as  ASC  X12N 
4050.  One  conunenter  asked  for 
clarification  as  to  whether  the  ASCA 
extension  was  for  1  year  after  the  180- 
day  adoption  period  for  the  Addenda. 
We  received  a  few  comments 
concerning  the  impact  that  publication 
of  this  rule  would  have  on  the  April 
2003  ASCA  HIPAA  testing 
requirements.  One  commenter  suggested 
that  HHS  adopt  the  ASC  X12N  4050 
Version  implementation  specifications, 
instead  of  the  ASC  XI 2N  4010 
Addenda. 

Response:  The  effective  date  for  this 
final  rule  is  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
Standards  are  adopted  and 
implementation  specifications  are 
established  as  of  the  effective  date  of 
this  final  rule.  Trading  partner 
agreements  should  determine  the 
processing  requirements  for  non- 
compliant  claims  submitted  by  covered 
entities  that  have  requested  a 
compliance  extension  for  the  period 
between  October  16,  2002,  and  October 
16,  2003. 

To  avoid  confusion  over  the 
interaction  between  the  compliance 
dates  for  the  original  rule,  the 
compliance  dates  for  these 
modifications,  and  the  ASCA  extension 
dates,  we  have  revised  the  regulations 
text  at  45  CFR  162.900.  Covered  entities, 
other  than  small  health  plans,  that  have 
timely  submitted  a  compliance  plan  will 
be  required  to  come  into  compliance 
with  the  Transactions  Rule  as  amended 
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by  these  modifications  no  later  than 
October  16.  2003.  ASCA.  however, 
complicates  the  compliance  pictiue 
greatly. 

Hundreds  of  thousands  of  entities, 
including  numerous  large  health  plans, 
have  obtained  1-year  extensions  under 
ASCA.  Consequently,  those  entities,  as 
well  as  small  health  plans,  are  not 
required  to  conduct  covered 
transactions  in  standard  form  until 
October  16.  2003.  as  clarified  at  section 
162.900.  Section  162.923  (a)  provides 
that  covered  entities  must  conduct 
transactions  as  standard  transactions, 
except  as  otherwise  provided  in  part 
162.  Thus,  we  interpret  §  162.923(a). 
when  read  with  section  162.900.  to 
mean  that  if  both  sides  to  a  transaction 
are  not  required  to  conduct  it  in 
standard  form  (that  is.  if  one  side  is 
required  to  conduct  the  transaction  in 
standard  form  but  the  other  side  is  not), 
neither  side  is  required  to  conduct  it  in 
standard  form,  provided  that  the 
requirements  to  §  162.925  do  not  apply. 
Thus,  for  example,  even  where  a 
covered  health  care  provider  failed  to 
submit  a  compliance  plan,  it  would  not 
be  required  to  comply  with  the 
Transactions  Rule  with  respect  to  the 
covered  transactions  which  it  actually 
conducts  during  the  period  of  October 
16,  2002,  through  October  15.  2003, 
insofar  as  the  transactions  are  with  a 
health  plan  that  is  not  required  to 
comply  during  this  period  because  it  (1) 
has  obtained  a  1-year  extension  under 
ASCA,  or  (2)  is  a  small  health  plan. 
Similarly,  a  health  plan  that  is  subject 
to  the  October  16,  2002,  compliance 
date  would  not  be  required  to  conduct 
coordination  of  benefits  in  standard 
form  with  another  health  plan,  if  the 
latter  plan  was  not  conducting  the 
transaction  in  standard  form  because  it 
(1)  has  obtained  a  1-year  extension 
under  ASCA,  or  (2)  is  a  small  health 
plan. 

Further,  even  where  compUance  is 
required  (that  is,  the  October  16,  2002, 
compliance  date  applies  to  both  sides  to 
the  covered  transaction  and  neither 
covered  entity  submitted  a  compliance 
plan),  we  recognize  that  the 
modifications  adopted  as  a  result  of 
-  CMS-0003-P  and  CMS-0005-P  are 
necessary  to  permit  the  transactions 
covered  by  these  proposed  rules  to  be 
conducted  in  standard  form,  and  that 
such  transactions  could  not  feasibly  be 
required  before  the  compliance  date  for 
the  modifications  in  this  final  rule. 
October  16.  2003.  We  will  not  invoke 
our  authority  to  penalize 
noncompliance  with  standards  that  our 
own  delay  in  issuing  this  final  rule  has 
made  infeasible. 


With  respect  to  the  remaining 
universe  of  transactions  v«th  which 
compliance  would  otherwise  be 
required,  as  between  covered  entities 
that  did  not  submit  compliance  plans, 
we  recognize  that  covered  entities  may 
find  it  difficult  to  determine  which  of 
their  trading  partners  must  also  comply 
in  this  interim  year,  and  may  in  good 
faith  mistakenly  assume  that  the  other 
side  to  a  transaction  is  exempted  from 
the  compliance  requirement.  We  also 
note  that  the  failure  to  issue  the 
modifications  below  earlier  has  made 
testing  of  the  standards  between  trading 
partners  difficult,  if  not  infeasible.  Also, 
complying  with  the  unmodified 
standards  would  result  in 
implementation  problems  and  divert 
resoiu-ces  from  complying  with  the 
modified  standards,  which  will  become 
the  industry  standard  in  October  2003. 

In  light  of  these  considerations,  we 
have  come  to  two  decisions.  First,  we 
are  affording  those  covered  entities  that 
have  a  present  compliance  obligation 
the  opportimity  to  comply  with  either 
the  unmodified  transaction  standards  or 
the  modified  transaction  stemdards  in 
this  interim  1-year  period.  This  policy  is 
reflected  in  §  162.900(c)(i)  below. 
Second,  we  intend  to  take  into  account 
the  numerous  obstacles  to  compliance 
that  exist  and  will  work  with  covered 
entities  to  bring  them  into  compliance 
during  this  interim  period,  through 
among  other  things,  corrective  action 
plans.  We  will  reserve  oiu  authority  to 
penalize  noncompliance  for  those  cases 
of  noncompliance  where  such  voluntary 
efforts  fail  or  where  covered  entities  fail 
to  make  reasonable  efforts  to  come  into 
compliance. 

The  modifications  proposed  in  the 
two  proposed  rules  published  on  May 
31,  2002,  and  promulgated  in  this  final 
rule  were  expressly  designed  and 
adopted  to  assist  compliance  with  the 
standards.  These  modifications  will,  no 
doubt,  greatly  facilitate  the  process  of 
becoming  compliant. 

We  accordingly  believe  that 
publication  of  this  final  rule  and  the 
adopted  revisions  in  the  Addenda 
permit  sufficient  time  to  meet  the  ASCA 
testing  requirements  for  April  2003,  and 
the  October  16.  2003,  compliance  date. 
Trading  partner  agreements  should 
determine  the  processing  requirements 
for  non-compliant  claims  submitted  by 
covered  entities  that  have  requested  a 
compliance  extension  until  October  16, 

2003. 

ASCA  provided  the  option  to  obtain 
a  1-year  extension  to  covered  entities, 
excluding  small  health  plans.  We  have 
no  statutory  authority  to  extend  the 
compliance  dates  beyond  this  1-year 
extension  period.  We  also  believe  that 


extending  the  compliance  dates  further, 
were  we  permitted  to  do  so,  would 
place  additional  and  unacceptable 
burdens  on  covered  entities  that  are 
compliant  on  schedule. 

With  regard  to  adopting  the  4050 
Version  of  the  Implementation  Guides', 
it  is  oiu  understanding  that  the 
healthcare  industry  is  in  the  midst  of 
implementing  the  4010  Version  of  the 
Implementation  Guides.  Adopting  a 
new  version  of  the  guides  would 
unfairly  burden  those  who  are 
completing  the  testing  and 
implementation  of  the  4010  Version. 
Also,  when  covered  entities  are  fully 
functional  with  the  4010  Version  and  its 
Addenda,  they  will  have  a  better 
opportimity  to  assess  improvements  for 
future  versions  of  the  Implementation 
Guides. 

B.  Responses  to  Comments  on  CMS- 
0003-P  (67  FR  38044) 

1.  Retail  Pharmacy  Batch  Transactions 

In  CMS-0003-P.  we  proposed  that  the 
Secretary  adopt  the  NCPDP  Batch 
Implementation  Guide  Version  1.1. 
supporting  NCPDP  Telecommimication 
Guide  Version  5.1  for  the  NCPDP  Data 
Record  in  the  Detail  Data  Record. 
Adopting  this  standard  would  enable 
covered  entities  conducting  retail 
pharmacy  drug  claims  or  equivalent 
encoimter  information,  eligibility  for  a 
health  plan,  and  coordination  of 
benefits  transactions  to  be  able  to 
submit  transactions  in  batches. 

We  had  intended  to  adopt  the  NCPDP  ' 
Batch  Implementation  Guide  Version 
1.1  in  the  Transactions  Rule.  However, 
an  oversight  resulted  in  the  adoption  of 
a  batch  version  that  was  not  the 
equivalent  companion  to  the 
telecommunication  standard  that  we 
adopted.  The  oversight,  if  not  corrected, 
would  mean  that  retail  pharmacy 
transactions  could  not  be  batched.  They 
would  instead  have  to  be  submitted 
individually. 

Comment:  One  commenter  observed 
that  the  NCPDP  Telecommunication 
Guide  Version  5.1  did  not  contain  all 
the  data  elements  required  for  their 
health  plan  to  process  the  claim. 

Response:  The  NCPDP.  which  is  the 
SSO  that  developed  the  NCPDP 
Telecommunication  Guide  Version  5.1, 
has  certified  for  us  that  the  standard 
does  allow  the  reporting  of  information 
necessary  to  process  retail  pharmacy 
drug  claims.  Because  of  the  widespread 
support  for  this  transaction  standard  as 
expressed  in  the  public  comments 
received  and  because  of  the  assurance 
that  essential  data  elements  are  present 
in  the  NCPDP  Telecommunication 
Guide  Version  5.1.  the  Secretary  is 
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adopting  that  standard  in  this  £nal  rule. 
That  standard  and  the  NCPDP  Batch 
Implementation  Guide  Version  1.1  are 
adopted  for  retail  pharmacy  drug  claims 
or  equivalent  encounter  information 
(§  162.1102).  eligibiUty  for  a  health  plan 
(§  162.1202).  and  coordination  of 
benefits  (§162.1802). 

2.  Referral  Certification  and 
Authorization  Transaction 

We  proposed  to  adopt  the  NCPDP 
Batch  Implementation  Guide  Version 
1.1.  supporting  the  NCPDP 
Telecommunication  Guide  Version  5.1, 
for  the  NCPDP  Data  Record  in  the  Detail 
Data  Record,  as  the  standard  for  the 
referral  certification  and  authorization 
transaction.  Adopting  this  standard 
would  enable  the  reporting  of  all  the 
data  that  are  critical  to  retail  pharmacy 
prior  authorization  transactions.  This 
standard  would  replace  the  ASC  X12N 
278 — Request  for  Review  and  Response 
Transaction,  which,  according  to 
information  we  received  from  the  retail 
pharmacy  industry,  does  not  support 
data  that  are  critical  to  retail  pharmacy 
prior  authorization  transactions.  The 
ASC  X12N  standards  development 
process  for  modifying  standards  could 
not  be  completed  in  time  to  change  the 
standard  to  make  it  useable  for  retail 
pharmacy  prior  authorization 
transactions  before  the  October  16, 
2002,  compliance  date  for  the 
Transactions  Rule.  The  NCPDP  standard 
adequately  supports  this  transaction  for 
retail  pharmacy,  is  currently  in 
widespread  industry  use,  and  the 
revised  278  would  not  present 
significant  advantages  over  it.  We 
expect  the  NCPDP  will  continue  to  be 
the  standard  in  the  future.  This 
modification  would  not  affect  the 
standard  for  dental,  professional,  and 
institutional  referral  certification  and 
authorization  transactions,  which  is  the 
ASC  XI 2N  278  standard  transaction. 

Comment:  One  commenter  eisked  if 
the  standard  would  apply  only  to  retail 
pharmacy  drug  referral  certifications 
and  authorizations.  The  commenter 
believed  it  should  apply  to  all  retail 
pharmacy  referral  certifications  and 
authorizations,  including  supplies. 

Response:  The  standard  would  only 
apply  to  retail  pharmacy  drug  referral 
certification  and  authorization 
transactions.  — 

All  of  the  commenters  supported  this 
proposal.  We  are  adopting  in  this  final 
rule  the  NCPDP  Batch  Implementation 
Guide  Version  1.1  that  supports  the 
NCPDP  Teleconununication  Version  5.1, 
as  the  referral  certification  and 
authorization  transaction  standard  for 
all  retail  pharmacy  drug  claim 


certification  and  authorizatipn 
transactions  (§162.1302). 

3.  Health  Care  Claim  Payment  and 
Remittance  Advice  Transaction 

In  the  May  31.  2002,  proposed  rule, 
we  proposed  to  adopt  the  ASC  X12N 
835 — Health  Care  Claim  Payment/ 
Advice,  Version  4010,  May  2000,  and 
any  adopted  modifications  to  it,  for 
retail  pharmacy  transactions.  Adopting 
this  standard  would  enable  health  plans 
to  generate  HIPAA-compUant 
remittance  advice  transactions  for 
pharmacies.  The  NCPDP  standard 
format  adopted  by  the  Transactions  Rule 
woiUd  not  have  the  capability  of 
generating  a  per  claim  remittance  advice 
transaction. 

Comment:  Several  commenters 
pointed  out  that  the  proposed 
provisions  in  §  162.1602  list  "dental, 
professional,  and  institutional  health 
care  claims  and  remittance  advice"  and 
recommended  adding  "retail  pharmacy" 
to  that  list,  or  removing  the  list  entirely. 

Response:  We  agree  with  these 
comments  and  note  that  the  ASC  XI 2N 
835  is  ciurently  the  standard  for  health 
care  claims  payment  and  remittance 
advice  for  dental,  professional,  and 
institutional  claims.  Adopting  the  ASC 
XI 2N  835  for  retail  pharmacy  health 
care  claims  payment  and  remittance 
advice  would  mean  that  it  would  be  the 
standard  for  all  t)rpes  of  health  care 
claims.  Therefore,  there  would  be  no 
need  to  include  a  list  that  specifies  the 
applicable  claims  transactions.  In  this 
final  rule,  we  are  removing  the  list  at 
§162.1602. 

Comment:  A  commenter  suggested 
that  pharmacies  should  not  have  to 
implement  both  ASC  X12N  and  NCPDP 
standards  at  this  time,  and  that  at  some 
point  after  the  compliance  date,  future 
harmonization  may  be  practical. 

Response:  Many  entities  today  use  the 
formats  of  more  than  one  Standards 
Development  Organization  (SDO)  for  the 
electronic  transactions  they  conduct.  In 
addition,  many  entities  are  preparing  to 
do  so  to  comply  with  regulations.  In  this 
situation,  however,  the  NCPDP  format 
does  not  adequately  support  the  health 
care  payment  and  remittance  advice 
transaction. 

The  majority  of  commenters  who 
submitted  comments  on  this  proposal 
supported  the  adoption  of  the  ASC 
X12N  835  for  this  standard,  including 
three  major  pharmacy  organizations. 
Therefore,  in  this  final  rule,  we  are 
adopting  the  ASC  X12N  835— Health 
Care  Claim  Payment/Advice  as  the 
standard  for  retail  pharmacy  health  care 
payment  and  remittance  advice 
(§  162.1602). 


4.  National  Drug  Codes  (NDC)  Code  Se^ 

In  CMS-0003-P,  we  proposed  to 
repeal  the  National  Drug  Codes  (NDC)  as 
the  standard  medical  data  code  set  for 
reporting  drugs  and  biologies  in 
institutional,  professional,  and  dental 
claims  (that  is,  in  non-retail  pharmacy 
drug  claims).  (Drugs  are  not  reported  in 
the  adopted  standard  dental  claim 
transaction.)  This  repeal  would  leave  no 
standard  in  place  for  use  in  reporting 
drugs  and  biologies  on  those  claims.  A 
health  plan  could  require  a  provider  to 
use  any  one  of  the  applicable  code  sets 
permitted  by  the  Implementation 
Guides  for  that  purpose. 

The  NDC  code  set  is  maintained  by 
the  Food  and  Drug  Administration 

(FDA)  within  HHS.  It  is  required  for 
use  on  the  NCPDP  claim  format,  which 
is  the  standard  for  retail  pharmacy  drug 
claims.  Retail  pharmacies  have 
traditionally  used  the  NDC.  However, 
ciurently  in  the  professional  and 
institutional  health  care  sectors,  the 
NDC  is  used  much  less  often.  The 
primary  code  set  used  for  reporting 
drugs  and  biologies  in  those  sectors  is 
the  Healthcare  Common  Procedure 
Coding  System  (HCPCS) '.  hi  the 
Transactions  Rule,  the  Secretary 
adopted  the  NDC  as  the  standard  for 
reporting  drugs  and  biologies  on  all 
claims.  The  Secretary  adopted  HCPCS 
codes  as  the  standard  for  reporting 
supplies  and  orthotic  and  prosthetic 
devices  and  durable  medical  equipment, 
and,  in  combination  writh  the  Current 
Procedure  Terminology,  Fourth  Edition, 
for  reporting  physician  and  numerous 
other  health  care  services,  on  all  claims. 

HCPCS  codes  are  grouped  in  "series." 
Each  series  begins  with  an  alpha 
character,  and  similar  items  are  usually 
grouped  under  the  same  single  or 
multiple  series.  The  "J  series"  is 
comprised  of  drugs,  primarily  generic 
drugs,  and  traditionally  these  drugs 
have  been  limited  to  drugs  that  are 
payable  under  the  Medicare  program. 
Several  drug  codes,  however,  are 
present  in  other  HCPCS  series  for 
reasons  that  are  not  relevant  to  this 
discussion.  The  NDC,  on  the  other  hand, 
is  currently  assigned  to  drugs  subject  to 
listing  requirements  under  section  510 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act.  The  NDC  is  assigned  to  generic  as 
well  as  brand  name  drugs.  HCPCS  codes 
are  five  positions  in  length,  whereas  the 
NDC  adopted  by  the  Transactions  Rule, 
was  originally  developed  as  a  10-digit 


'  When  the  name  of  the  Health  Care  Financing 
Administration  was  changed  to  the  Centers  for 
Medicare  &  Medicaid  Services  in  2001 ,  the  name  of 
this  coding  system  was  changed  from  the  "Health 
Care  Financing  Administration  Procedure  Coding 
System"  to  the  "Healthcare  Common  Procedure 
Coding  System." 
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identifier  and.  when  used  in  computer 
systems,  may  yield  an  11 -digit  number. 
With  the  adoption  of  the  NDC  as  the 
standard,  the  HCPCS  codes  would  not 
be  permitted  to  be  used  in  a  HIPAA- 
compliant  transaction,  because  the  NDC 
would  be  the  adopted  standard  for 
reporting  drugs  and  biologies. 

There  have  been  many  discussions 
about  the  use  of  the  NDC  in  professional 
and  institutional  claims  since 
publication  of  the  Transactions  Rule. 
Many  members  of  the  professional  and 
institutional  sectors  did  not  believe  that 
the  NDC  should  be  used  on  their  claims. 
The  NCVHS  held  hearings  and  heard 
the  testimony  of  members  of  the  health 
care  industry  on  this  issue,  hiformation 
provided  in  that  testimony  led  us  to 
develop  the  proposal  to  repeal  the  NDC 
as  the  standard  for  reporting  drugs  and 
biologies  on  all  but  retail  pharmacy  drug 
claims.  In  CMS-0003-P  (67  PR  38044), 
we  explained  why  the  Secretary 
.  adopted  the  NDC  and  wty  the  Secretary 
was  proposing  the  repeal. 

eMS-0003-P  (67  FR  38044)  also 
solicited  comments  on  an  alternative 
proposal  to  adopt  an  alternative 
standard — in  place  of  the  NDC.  to  be 
used  to  report  drugs  and  biologies  on 
non-retail  pharmacy  transactions.  We 
proposed  that  the  HCPCS  code  set  be 
the  alternative  standard.  Below  we 
discuss  comments  on  the  proposal  to 
repeal  the  NDC  and  the  proposal  to 
adopt  an  alternative  standard  for  non- 
retail  pharmacy  transactions. 

We  received  approximately  200 
comments  on  this  issue.  The  comments 
fell  into  three  major  categories:  (1) 
Repeal  the  NDC  as  the  standard  medical 
data  code  set  for  professional, 
institutional,  and  dental  claims  and 
have  no  standard  code  set;  (2)  repeal  the 
NDC.  but  adopt  HCPCS  as  the  standard 
code  set;  and  (3)  retain  the  NDC  as  the 
sole  standard  code  set  for  claims  frorfl 
all  sectors. 

Comment:  A  number  of  commenters 
supported  our  proposal  to  repeal  the 
NDC  and  adopt  no  standard  in  its  place. 
These  commenters.  many  of  which  were 
major  health  care  industry 
organizations,  indicated  the  following: 
(1)  The  current  Implementation  Guide 
usage  of  the  NDC  should  remain 
constant  and  the  Implementation  Guide 
should  define  when  the  NDC  would  be 
used;  (2)  if  no  code  set  was  selected,  the 
Implementation  Guides  should  not 
permit  payers  to  require  providers  to 
use  local  code  sets  for  drugs  and 
biologies;  (3)  the  cost  of  converting  to 
the  NDC  was  very  high  and  would  not 
justify  the  benefits,  if  any;  and  (4)  not 
naming  a  standard  would  give  the 
industry  time  to  fully  evaluate  current 


practices  and  identify  preferred 
alternatives. 

Conversely,  the  proposed  repeal  was 
not  favored  by  some  Medicaid  State 
agencies,  as  they  axe  required  to  use  the 
NDC  to  report  drugs  and  biologies  to 
receive  drug  rebates. 

Response:  We  agree  that  repealing  the 
NDC  and  having  no  standard  would  be 
responsive  to  the  needs  of  health  plans 
and  health  care  providers  who  want  to 
evaluate  further  the  use  of  NDC.  The 
absence  of  a  standard  would  permit  the 
use  of  any  codes  as  long  as  that  use  is 
supported  by  the  Implementation  Guide 
for  the  transaction.  Repealing  the  NDC 
and  having  no  standard  would  also 
address  the  concerns  of  many  health 
care  providers  who  cited  the  high  cost 
and  low  benefit  of  conversion;  they 
could  continue  to  use  HCPCS  codes. 
Having  no  standard  would  allow  many 
health  care  entities  to  continue  their 
current  coding  practices,  reducing  the 
implementation  burden,  and  would 
accommodate  State  agencies' 
requirement  to  report  NDCs  for  drug 
rebate  programs.  Additionally,  if  there 
were  no  standard,  the  selection  of  the 
code  set  to  be  used  would  likely  be 
specified  by  health  plans  via  trading 
partner  agreements,  as  long  as  the 
Implementation  Guides  permitted  that 
selection. 

Comment:  The  majority  of 
commenters  supported  the  repeal  of  the 
NDC  and  the  adoption  of  HCPCS  as  the 
sole  standard  for  reporting  drugs  and 
biologies  on  non-retail  pharmacy 
transactions.  Many  of  these  conunenters 
were  institutional  providers.  They 
indicated  that  drug  information,  which 
is  often  not  reported  on  institutional 
claims,  is  rarely  used  to  compute 
payment  because  claims  are  usually 
paid  under  prospective  payment 
systems.  Since  drugs  are  rarely  reported 
on  institutional  claims,  institutional 
healthcare  providers  would  derive  no 
benefit  from  the  expensive  transition 
from  HCPCS  codes  to  the  NDC. 

Response:  Repealing  NDC  and 
adopting  HCPCS  as  the  standard  would 
allay  the  concerns  of  some  health  care 
providers  that  more  health  plans  might 
decide  to  implement  the  NDC  at  some 
point  in  the  future.  However,  adopting 
HCPCS  as  the  sole  standard  would  not 
respond  to  the  needs  of  health  plans  and 
health  care  providers  where  the 
specificity  of  the  NDC  is  needed  to 
compute  payment  or  collect  drug 
rebates. 

Comment:  Other  commenters 
supported  retaining  the  NDC  as  the 
standard  for  reporting  drugs  and 
biologies  on  non-retail  pharmacy  drug 
claims.  Much  of  the  support  for 
retaining  the  NDC  came  on  behalf  of 


State  Medicaid  agencies,  which  must 
use  the  NDC  in  order  to  receive  drug 
rebates. 

Response:  As  we  have  indicated,  the 
NDC  retains  certain  advantages  over 
HCPCS,  such  as  in  the  area  of 
computing  payments  and  collecting 
drug  rebates.  Additionally,  the  NDC 
enables  health  care  providers  and  health 
plans  to  track  effectively  the  utilization 
of  drugs  and  access  certain 
manufactiuer  information  regarding  the 
drugs.  We  also  acknowledge  that  State 
Medicaid  agencies  have  strongly 
encouraged  retaining  the  NDC  for 
reporting  drugs  and  biologies  on  non- 
retail  pharmacy  drug  claims.  Retaining 
the  NDC,  therefore,  as  the  standard 
would  respond  to  the  needs  of  health 
plans  and  health  care  providers  who 
need  specificity  in  computing  payments 
and  collecting  drug  rebates.  It  would 
also  foster  consistent  drug  coding  for 
claims  and  among  health  care  providers. 

Simply  retaining  the  NDC  as  the  sole 
standard,  however,  would  not 
adequately  respond  to  the  express 
concerns  of  those  health  care  providers 
who  commented  that  the  cost  of 
conversion  to  NDC  would  be  high  while 
the  benefits  would  be  low  or  non- 
existent. Moreover,  the  majority  of 
conunenters  did  not  support  keeping  the 
NDC  as  the  sole  standard  for  reporting 
drugs  and  biologies  for  non-retail 
pharmacy  sectors.  We  concluded  that 
adopting  either  the  NDC  or  the  HCPCS 
would  fail  to  address  many  of  the 
concerns  raised. 

In  our  considerations,  we  recognized 
that  both  the  NDC  and  HCPCS  remain 
two  of  the  most  prevalent  and  useful 
code  sets  for  reporting  drugs  and 
biologies  in  non-retail  pharmacy 
transactions.  The  benefits  of  each  code 
set  complement  the  other's  advantages 
very  well. 

We  therefore  decided,  as  we  had 
proposed  in  CMS-0003-P.  to  repeal  the 
adoption  of  the  NDC  for  institutional 
and  professional  claims,  while  allowing 
the  NDC  to  remain  the  standard  medical 
data  code  set  for  reporting  drugs  and 
biologies  for  retail  pharmacy  claims.  We 
believe  that  this  decision  best  addresses 
the  majority  of  Comments  received,  in 
that  for  institutional  and  professional 
claims,  the  choice  of  code  set  will 
continue  to  be  governed  by  trading 
partner  agreements.  However,  we  wish 
to  stress  that  the  intent  of  this  decision 
is  to  give  covered  entities  the  full  range 
of  choices  in  determining  whichcode 
set  to  use  with  respect  to  these  claims, 
including  the  HCPCS  and  NDC  codes 
that  have  been  adopted  as  standards  for 
other  uses.  Covered  entities  that  use 
HCPCS  should  utilize  the  established 
process  for  requesting  new  codes,  rather 
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than  supplementing  the  code  sets  with 
locally  developed  codes. 

The  result  of  this  repeal  will  be  that 
there  is  no  identified  standard  medical 
data  code  set  in  place  for  reporting 
drugs  and  biologies  on  non-retail 
pharmacy  transactions.  The  absence  of  a 
code  set  would  not  preclude  the  use  of 
NDC  for  reporting  drugs  and  biologies 
by  covered  entities  on  standard 
transactions.  Covered  entities  could 
continue  to  report  drugs  and  biologies 
as  they  prefer  and  agree  upon  with  their 
trading  partners. 

Comments  from  the  different  parts  of 
the  industry  demonstrated  that  no  one 
code  set  is  able  to  meet  the  different 
needs  now  addressed  by  the  NDC  and 
HCPCS.  Adopting  no  standard  at  this 
point  will  allow  for  innovation,  and 
permit  development  of  new  coding 
systems  that  meet  the  full  range  of    . 
business  needs.  Comments  also 
indicated  that  the  costs  for  a  hospital  or 
other  institution  to  comply  with  the 
NDC  for  reporting  drugs  and  biologies 
on  institutional  claims  could  exceed  its 
costs  for  adopting  all  other  HIPAA 
transaction  standards.  For  many  health 
care  providers,  entire  claim  systems 
would  need  to  be  replaced,  re- 
engineered,  or  both. 

We  also  considered  the  concerns 
expressed  by  the  NUBC  regarding  the 
use  of  the  NDC  on  institutional  claims, 
including  hospital  claims.  NUBC  has 
indicated  that  reporting  specific  drugs 
on  institutional  claims  introduces  a 
systems  technology  requirement  that  is 
inconsistent  with  inpatient  claims 
submission  and  institutional  provider 
reimbursement,  which  are  typically 
based  on  a  Diagnosis-Related  Group  or 
per  diem  payment  methodology.  The 
NUBC  has  also  expressed  its  belief  that 
the  NDC  coding  system  is  more  suited 
for  inventory  control  and  is  not 
appropriate  for  institutional  provider 
billing,  and  further  that  the  NDC 
pertains  to  retail  pharmacy  claims  only 
and  should  not  be  applicable  to 
institutional  claims. 

We  are  also  aware  that  retaining  the 
NDC  as  the  sole  standard  for 
institutional  claims  would  pose 
significant  operational  issues  on 
institutional  pharmacies  because  of 
systems  incompatibility  among  the 
pharmacies,  inpatient  medical  records, 
and  inpatient  accounting  systems. 
Physicians  generally  order  drugs  for 
patients  through  the  hospital  pharmacy 
department  by  name.  imit.  and  dosage 
frequency.  The  pharmacy  department 
however  does  not  reference  the  NDC  to 
initiate  the  charge  transaction. 
Additionally,  the  NDC  formats  do  not 
provide  information  related  to  actual 
dosages  administered,  or  provide  a 


methodology  for  multiple  billing 
increments.  Attempts  by  the  industry  to 
develop  a  complete  crosswalk  from  the 
current  HCPCS  codes  to  the  NDC  have 
been  unsuccessful. 

Another  important  factor  in  our 
decision,  as  we  mentioned  in  CMS- 
0003-P,  was  the  information  we 
received  &t)m  the  Subcommittee  on 
Standards  and  Security  of  the  NCVHS  as 
a  result  of  the  public  hearings  it  held  on 
February  1,  2001.  regarding  HIPAA 
implementation  issues  and  the  NDC.  In 
addition  to  the  problems  we  identified 
above,  concerns  expressed  during  that 
meeting  included  the  burden  of  training 
additional  ancillary  staff  to  use  the  NDC 
and  the  potential  for  increases  in 
medical  errors  when  new  system 
interfaces  for  drug  dispensing  systems 
are  created. 

The  NCVHS  in  a  February  22,  2001. 
letter  to  the  Secretary  recommended 
that  the  Secretary  repeal  the  adoption  of 
the  NDC  as  the  standard  medical  data 
code  set  for  reporting  drugs  and 
biologies  in  standard  transactions  other 
than  retail  pharmacy  transactions.  It 
also  suggested  that  HCPCS  codes  as  well 
as  the  NDC  continue  to  be  used  in  the 
standard  institutional  and  professional 
claim  transactions.  Moreover,  the 
NCVHS  explained  that  it  believes  that 
no  drug  coding  system  in  existence 
today  meets  all  the  needs  of  the  health 
care  industry.  A  futiure  coding  system 
that  could  be  used  effectively  and 
efficiently  for  drug  inventory,  pharmacy 
transactions,  patient  care,  billing  arenas, 
and  ensiu-ing  patient  safety  would  be 
the  best  answer  to  this  problem, 
according  to  the  NCVHS. 

We  note  therefore  that  another 
significant  advantage  to  repealing  the 
adoption  of  the  NDC  for  reporting  drugs 
and  biologies  in  non-retail  pharmacy 
standard  transactions  and  not  adopting 
a  replacement  standard  code  set  at  this 
time  is  that  the  industry  and  HHS  will 
have  time  to  explore  the  development  of 
a  new  drug  coding  system  to  meet 
current  and  future  needs  of  this  sector 
of  the  health  care  industry.  We  would 
note  that  the  Implementation  Guides  for 
institutional  and  professional  claim 
transactions  ciurently  reco^ize  the  use 
of  only  the  NDC  and  HCPCS  codes  for 
drugs  and  biologies.  See  the  discussion 
at  section  G.2  below.  The  developer  of 
a  new  code  set  could  request  that  it  be 
included  in  the  guides  via  the  DSMO 
maintenance  process. 

Thus,  based  on  comments  received 
and  our  own  i;eview  of  the  available 
code  sets,  we  believe  that  our  decision 
to  repeal  the  adoption  of  the  NDC  as  the 
standard  medical  data  code  set  for 
reporting  drugs  and  biologies  in  all  non- 
retail  pharmacy  transactions  is  the  best 


and  most  appropriate  decision  at  this 
time.  Repealing  the  NDC  as  the  standard 
medical  code  set  for  reporting  drugs  and 
biologies  in  non-retail  pharmacy 
transactions  also  raises  opportunities  for 
the  development  of  a  more  robust  drug 
coding  system  that  overcomes  the 
deficiencies  inherent  in  the  NDC  and 
HCPCS  codes  for  reporting  drugs  and 
biologies  on  standard  transactions.  For 
example,  because  of  the  inadequacy  of 
existing  codes  for  drug  products,  and 
the  need  for  harmonization  of  medical 
terminology,  the  FDA  has  been  working 
vdth  the  National  Library  of  Medicine 
and  the  Department  of  Veterans  Affairs 
to  develop  improved  drug  codes. 
In  preparing  this  final  rule,  we 
consulted  with  the  FDA  and  noted  that 
the  FDA  is  preparing  two  new 
regulations  that  relate  to  the  use  of  the  > 
NDC  number  that  will  be  proposed  for 
public  comment  soon.  Both  proposed 
rules  will  propose  changes  related  to 
coordinating  the  NDC  with  bar  coding. 
It  is  expected  that  the  proposed  changes 
will  make  the  NDC  number  more  useful 
to  those  who  choose  to  use  the  NDC. 


.  5.  Retail  Pharmacy  Drug  Claims 

The  Transactions  Rule  adopted  the 
NCPDP  transaction  as  the  standard  for 
retail  pharmacy  drug  claims 
(§  162.1102(a));  and  the  ASCX12N    " 
837— Professional  Health  Caie  Claim  as 
the  standard  for  professional  services 
(§  162.1102(c)).  Neither  of  our  May  31. 
2002,  proposed  rules  solicited 
eonunents  on  the  fonjiats  to  be  used  by 
retail  pharmacies  when  submitting 
claims  for  drugs,  supplies,  durable 
medical  equipment,  prosthetics, 
orthotics,  and  professional  services. 

The  DSMOs  are  currently  discussing 
this  item  in  their  consideration  of  two 
pending  change  requests  that  were 
introduced  into  the  DSMO  process 
within  the  past  year.  (These  requests 
were  not  submitted  in  time  to  be 
considered  imder  the,"fast  track" 
approach  described  in  this  final  rule  in 
section  I.  C,  "Designated  Standard 
Maintenance  Oiganization  (DSMO) 
Process.") 

In  submitting  comments  on  issues 
presented  in  our  two  May  31,  2002, 
proposed  rules,  some  commenters 
included  comments  on  the  formats  for 
retail  pharmacy  drug  claims  for  items 
and  services  other  than  drugs.  Such 
items  included  syringes,  which  are 
supplies  that  are  usually  purchased 
with  drugs  such  as  insulin.  Services 
included  consultations  with  patients 
and  the  administration  of  vaccines  (such 
as  the  influenza  vaccine)  to  individuals.- 
The  issue  of  the  format  on  which  retail 
pharmacy  supply  claims  should  be 
billed  is  tied  closely  to  business 
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practices  of  retail  phaimacies  and  the 
administration  of  phaimacy  and 
medical  beneHts  by  health  plans.  The 
Transactions  Rule  adopted  a  standard 
for  retail  pharmacy  drug  claims,  and 
adopted  standards  for  professional, 
institutional,  and  dental  claims.  It  did 
not  state  specifically,  except  with 
respect  to  retail  pharmacies  using  the 
NCPDP  claim  format,  the  particular 
types  of  health  care  providers  that 
would  use  the  professional  and 
institutional  ASC  XI 2N  837  standard 
claim  formats.  The  Implementation 
Guides  themselves  do  not  specify  the 
types  of  health  care  providers  that  are 
expected  to  use  those  standards. 

Commenters  requested  additional 
clarification  of  the  formats  (the 
implementation  specifications)  to  be 
used  by  retail  pharmacies  in  submitting 
claims  for  supplies  and  professional 
services.  Below  are  specific  comments 
and  our  responses. 

Comment:  We  received  comments 
requesting  that  the  Secretary  adopt  the 
NCPDP  format  for  retail  pharmacy 
supplies  and  services.  We  also  received 
some  comments  requesting  that  the 
Secretary  adopt  both  the  NCPDP  format 
and  the  ASC  XI 2N  837  format  for 
submitting  claims  for  supplies  and 
services  furnished  by  retail  pharmacies, 
and  allow  the  type  of  benefit  (pharmacy 
or  medical)  to  determine  which  format 
would  be  used.  Commenters  stated  that 
splitting  claims  by  billing  drugs  using 
the  NCPDP  format  and  supplies  using 
the  ASC  XI 2N  837  Professional  format 
was  burdensome,  and  that  the  real-time 
functionality  achieved  with  the  NCPDP 
format  could  not  be  used  for  billing  the 
supplies  that  are  furnished  in 
conjunction  with  dispensing  the  drug. 
We  received  conflicting  comments 
regarding  the  billing  of  professional 
pharmacy  services  using  the  NCPDP 
format.  These  commenters  preferred 
using  the  ASC  X12N  837  Professional 
claim  for  billing  professional  pharmacy 
services. 

Response:  The  commenters  expressed 
differing  business  needs  and  concerns. 
Some  commenters  included  supporting 
rationale  and  justifications,  while  others 
did  not.  It  is  apparent  that  much 
information  still  needs  to  be  obtained 
and  analyzed  before  we  consider 
modifying  the  standards  published  in 
the  Transactions  Rule.  We  are  aware 
that  the  comments  do  not  represent  a 
complete  picture  of  the  industry 
because  we  did  not  solicit  comments 
specifically  on  this  issue.  Since  formats 
for  billing  retail  pharmacy  supplies  and 
professional  services  were  not  proposed 
in  CMS-0005-P  (67  FR  38050),  or  CMS- 
0003-P  (67  FR  38044),  many  people  who 


may  have  infbrmation  pertinent  to  this 
issue  did  not  comment  on  it. 

Comment:  Approximately  one-third  of 
the  commenters  stated  that  the  NCPDP 
format  should  not  be  used  by  retail 
pharmacies  to  submit  claims  for 
professional  services;  they  did  not 
provide  supporting  rationale. 

Response:  The  NCPDP  format  is  not 
used  extensively  by  retail  pharmacies  to 
bill  for  professional  services.  Many 
retail  pharmacies  currently  use  the 
CMS-1500  "Health  Insurance  Claim" 
(the  professional  paper  claim)  in 
submitting  claims  for  professional 
services. 

Comment:  Some  commenters 
indicated  that  a  more  consistent  and 
effective  approach  would  be  for  retail 
pharmacies  to  use  the  NCPDP  format  for 
all  claims,  regardless  of  the  type  of 
service.  Some  commenters  also 
elaborated  on  the  benefits  of  NCPDP's 
real-time  transaction. 

Response:  This  approach  would 
benefit  retail  pharmacies,  which 
ciurently  use  the  NCPDP  format. 
However,  the  Transactions  Rule  states 
that  claims  for  drugs  are  to  use  the 
NCPDP  claims  transaction.  This  means 
that  retail  pharmacy  claims  that  are  not 
for  drugs  are  to  use  the  ASC  XI 2N  837 
Professional  claims  transaction. 

Comment:  Other  commenters  believed 
that  both  the  NCPDP  and  the  ASC  XI 2N 
formats  should  be  used  by  retail 
pharmacies.  Some  of  these  commenters 
stated  that  drug  claims  and  claims  for 
supplies  that  are  closely  related  should 
continue  to  be  billed  on  the  NCPDP 
format,  and  that  claims  for  professional 
services  and  supplies  that  are  not  tied 
to  drugs  should  be  billed  on  the  ASC 
X12N  837  Professional,  which  is  the 
adopted  standard  for  claims  for  supplies 
and  professional  services,  and  is  the 
transaction  standard  that  other  health 
care  providers  will  use  for  these  types 
of  claims.  Several  of  these  commenters 
indicated  that  the  NCPDP  format  should 
be  used  for  claims  that  fall  under 
pharmacy  benefits,  and  the  ASC  X12N 
837  Professional  format  should  be  used 
for  claims  that  fall  under  medical 
benefits.  Some  commenters  expressed 
concern  about  the  lack  of  clear  industry 
guidelines  for  determining  pharmacy 
benefits  and  medical  benefits.  Others 
stated  that  both  formats  should  be 
adopted,  and  that  health  plans  should 
determine  the  situations  for  the  use  of 
each. 

Response:  The  Transactions  Rule 
adopts  in  §  162.n02(a)  the  NCPDP 
format  for  retail  pharmacy  drug  claims 
and  the  ASC  XI 2N  837  Professional 
claim  format  for  claims  for  supplies  and 
professional  services.  The  Transactions 
Rule  does  not  s|>ecify  the  items  or 


services  that  would  be  billed  on  the 
ASC  XI 2N  837  Professional  claim.  We 
will  be  providing  additional  guidance 
by  other  means  on  this  issue. 

C  Proposal  to  Adopt  Modifications  to 
the  Standards  Adopted  in  the 
■  Transactions  Rule 

We  proposed  in  CMS-0005-P  (67  FR 
38050)  to  adopt  modifications  to  certain 
standards  adbpted  in  the  Transactions 
Rule  (65  FR  50312).  The  modifications 
we  proposed  were  the  result  of  the 
DSMO  process  to  maintain  standards 
adopted  by  the  Secretary  and  to  process 
requests  for  adopting  new  standards  or 
modifying  adopted  standards.  (The 
DSMO  process  is  described  in  section  I. 

C.  of  this  rule.) 

The  versions  of  the  Addenda  adopted 
in  this  final  rule  are  referenced  by  the 
suffix  "Al"  and  dated  October  2002.  It 
is  important  to  note  that  these  versions 
become  final  with  publication  of  this 
final  rule.  Consequently,  the  October 
2001  date  is  revised  to  October  2002  to 
reflect  the  final  versions  of  the  adopted 
Addenda. 

D.  Composition  of  the  Addenda 

Addenda  are  defined  as  modifications 
to  items  in  the  implementation 
specifications  that  could  be  considered 
impediments  to  implementation.  They 
are  first  published  in  draft  form  and  go 
through  the  rulemaking  process  before 
becoming  final. 

Two  hundred  thirty-one  change 
requests  were  submitted  to  the  DSMOs 
for  consideration.  Eighty-five  were 
returned  to  submitters  because  the 
Implementation  Guides  already  met  the 
specific  business  need,  or  the  need  was 
not  well  substantiated;  21  were 
determined  to  be  urmecessary  for  initial 
implementation  and  were,  therefore, 
recommended  for  futiu«  changes;  six 
were  withdrawn  by  their  submitters; 
and  seven  were  referred  to  the  Secretary 
as  policy  issues  requiring  resolution. 
The  remaining  115  change  requests 
were  approved  by  the  DSMOs  and 
comprise  the  various  Addenda. 

Forty-eight  of  the  115  change  requests 
were  maintenance  items  to  correct 
minor  errors,  or  provide  clarifications  in 
the  standards.  Maintenance  changes  are 
technical  corrections  made  by  DSMOs 
to  correct  typographical  errors  or  other 
non-substantive  changes.  Maintenance 
changes  exclude  activities  related  to  the 
adoption  of  a  new  standard  or 
implementation  specification  or 
modification  to  an  adopted  standard  or 
implementation  specification. 
Maintenance  changes  are  typically 
changes  that  are  obvious  to  readers  of 
the  Implementation  Guides,  are  not 
controversial,  and  are  essential  to 
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implementation.  These  maintenance 
items  are  the  result  of  DSMO  change 
requests  that  were  approved  and 
reconunended  for  adoption  via  the 
DSMO  process.  Therefore,  we  are  not 
including  a  discussion  of  them  in  this 
final  rule. 

The  remaining  67  of  the  115  change 
requests  were  for  substantive 
modifications  to  the  standards,  and  they 
are  detailed  below. 

E.  Proposed  Modifications  to  the 
Standards 

•  Changing  usage  of  data  elements 
from  required  to  situational  (about  20 
percent  of  total  requested  changes). 

Required  usage  of  data  elements 
means  that  particular  data  elements 
must  be  used  every  time  the  transaction 
is  conducted.  Situational  usage  of  data 
elements  means  that,  when  certain 
specified  situations  or  conditions  exist, 
particular  data  elements  must  be  used 
when  the  transaction  is  conducted. 
Those  who  submitted  DSMO  change 
requests  pointed  out  several  data 
elements  for  which  the  adopted 
standards  required  usage  in  all  cases, 
but  that  was  only  needed  in  certain 
situations.  Usage  of  these  data  elements 
was  made  situational  in  the  Addenda, 
with  the  situations  explicitly  defined. 
Examples  follow: 

1.  Many  health  plans  store  Healthcare 
Provider  Taxonomy  Codes  when  health 
care  providers  enroll  in  the  health  plan, 
so  there  is  no  need  to  send  this 
information  on  every  claim.  Healthcare 
Provider  Taxonomy  Codes  are  data 
elements  that  identify  the  type, 
classification,  and  specialization  of 
providers  furnishing  health  care.  The 
NUCC  maintains  these  codes.  The 
Washington  Publishing  Company  makes 
the  Healthcare  Provider  Taxonomy 
Codes  available  on  its  Web  site  (http:/ 
/www.wpc-edi.com).  The  Healthcare 
Provider  Taxonomy  Codes  now  will  be 
reported  only  when  claim  adjudication 
is  known  to  be  impacted  by  the 
presence  of  the  code. 

2.  In  another  case,  "date  last  seen  by 
physician"  (used  for  certain  physical 
therapy  claims)  is  needed  only  by 
Medicare,  so  usage  was  changed  from 
required  on  all  claims,  to  required 
"when  knov\rn  to  impact  the  payer's 
adjudication  process." 

•  Removal  of  certain  data  elements 
(about  20  percent  of  changes). 

Several  data  elements  were  removed 
because  they  do  not  appear  to  be  needed 
by  any  covered  entity. 

•  Allowing  certain  information  to  be 
reported  via  external  code  sets  rather 
than  via  data  elements  defined  in  the 
transQction  (about  20  percent  of 
changes). 


ZIP  codes,  maintained  by  the  U.S. 
Postal  Service,  are  an  example  of  an 
external  code  set.  Revisions  and  updates 
for  transaction  data  elements  adopted  by 
the  Transactions  Rule  must  go  through 
the  DSMO  change  request  process, 
while  revisions  to  external  code  sets 
require  requesters  to  submit  requests  to 
the  organizations  that  maintain  the  code 
sets  and  are  not  subject  to  the  DSMO 
review  process. 

There  were  several  instances  where 
external  code  sets  coiUd  be  used  to 
indicate  certain  data  elements.  The 
replacement  of  data  elements  with 
external  code  sets  will  allow  the 
maintainers  of  those  external  code  sets 
to  update  the  codes  more  easily,  as 
opposed  to  having  the  DSMOs  make 
changes  to  the  standards  themselves. 
Two  external  code  sets  adopted  by  the 
Addenda  are  special  program  indicator 
codes  and  newborn  birth  weights. 

•  Adding  additional  functionality  to 
some  transactions  (about  40  percent  of 
changes). 

Requesters  suggested  several 
additional  data  elements,  codes,  or 
loops  to  enable  them  to  perform  certain 
business  functions  in  the  transactions. 

These  included  cross-referencing  two 
subscriber  IDs  (siuviving  spouse  and 
dependents)  and  sending  a  patient's 
primary  care  physician  niunber. 

F.  Comments  on  the  Modifications 
Included  in  the  Addenda 

CMS-0005-P  (67  FR  38050) 
established  the  scop^or  technical 
comments  by  limiting  comments  to  only 
those  items  being  added  or  changed  by 
the  Addenda. 

Numerous  reconmiendations  and 
suggestions  submitted  in  the  comments, 
which  were  not  considered  critical  for 
implementation,  will  be  considered  for 
improvements  or  clarifications  to  futiue 
versions  of  the  implementation 
specifications. 

Because  the  comments  were  technical 
in  nature,  relating  to  specific  data 
elements  and  segments,  and  applied  to 
implementation  specifications  that  were 
developed  and  are  maintained  by 
external  oi:ganizations.  such  as  the  ASC 
XI 2N  and  the  NCPDP.  the  Secretary 
could  not  address  all  of  them  directly. 
Therefore,  we  analyzed  the  public 
comments  received  to  determine  which 
comments  fell  in  this  technical  category. 
We  consulted  with  representatives  from 
each  of  the  DSMOs  on  these  technical 
comments.  Some  of  the  technical 
comments  were  referred  to  the  external 
organizations  that  develop  the 
standards,  such  as  the  ASC  X12N 
transaction  workgroups,  for  additional 
review  and  consultation. 


Comments  that  did  not  pertain 
specifically  to  the  proposed  Addenda 
were  considered  and  determined  to  be 
n^ore  appropriately  addressed  through 
the  DSMO  Change  Request  process. 

The  majority  of  comments  we 
received  generally  supported  adoption 
of  the  proposed  Addenda.  Most 
commenters  agreed  that  adopting  theso 
proposed  changes  is  necessary  to  permit 
successful  initial  implementation  of  the 
standards  within  the  industry.  The 
Workgroup  for  Electronic  Data 
Interchange  (WEDI),  the  American 
Hospital  Association  (AHA),  the 
National  Uniform  Claim  Committee 
(NUCC),  a  number  of  Medicaid  State 
agencies,  the  Health  Insurance 
Association  of  America  (HIAA),  the 
Blue  Cross  Blue  Shield  Association 
(BCBSA),  and  the  American  Medical 
Association  (AMA)  were  among  the 
numerous  health  care  providers,  health 
plans,  and  professional  organizations 
that  submitted  comments  expressing 
support  for  adoption  of  the  proposed 
Addenda.  Some  commenters  suggested 
that  work  on  the  implementation 
speicifications  continue  in  order  to 
improve  the  clarity  relating  to  specific 
situational  data  elements  and  to  ensure 
clear,  consistent  interpretations  and 
implementation  by  health  plans. 

Commenters  unanimously  supported 
many  specific  Addenda  items,  for 
example: 

•  TTie  proposal  to  use  existing  UB-92 
Condition  Codes  for  reporting  special 
program  indicators,  as  well  as  UB-92 
Value  Codes  to  report  newborn  birth 
weights.  These  changes  would  eliminate 
differences  in  the  way  this  information 
is  handled  for  electronic  and  paper 
submission  of  claims.  It  is  important 
wherever  possible  to  follow  the  same 
data  development  paths  for  both  paper 
and  electronic  submission  in  order  to 
simplify  the  capturing  and  reporting  of 
billing  information. 

•  Tne  deletion  of  imneeded  data 
segments  and  the  clarification  of 
ambiguous  usage  notes. 

We  discuss  other  comments  on 
specific  modifications  below.  They  are 
organized  according  to  specific  adopted 
transaction  standards. 

The  Addenda  are  not  stand-alone 
documents.  They  are  supplemental 
implementation  specifications  to  the 
initial  standards  adopted  in  the 
Transactions  Rule.  In  this  final  rule,  we 
therefore  adopt  the  Addenda  as  part  of 
the  standards  to  which  they  apply. 

G.  Transaction  Standard  for  Health  Care 
Claims  or  Equivalent  Encounter 
Information 

]n  CMS-0065-P  (67  FR  38050),  we 
proposed  to  adopt  the  following: 
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•  Addenda  to  Health  Care  Claim: 
Dental.  ASC  X12N  837.  Version  4010. 
October  2002.  Washington  Publishing 
Company.  004010X097A1. 

•  Addenda  to  Health  Care  Claim: 
Professional.  Volumes  1  and  2,  ASC 
X12N  837.  Version  4010.  October  2002. 
Washington  Publishing  Company. 
004010X098A1. 

•  Addenda  to  Health  Care  Claim: 
Institutional.  Volumes  1  and  2.  ASC 
X12N  837.  Version  4010,  October  2002. 
Washington  Publishing  Company. 
00401 0X096A1  as  the  standard  for 
health  care  claims  or  equivalent 
encounter  information. 

1.  Transaction  Standard  for  Health  Care 
Claims  or  Equivalent  Encounter 

Information:  Institutional 
Comment:  A  number  of  commenters 
objected  to  the  usage  note  in  the 
Addenda  that  requires  reporting  of 
HCPCS  codes  for  all  outpatient  claims, 
because  some  outpatient  services  do  not 
have  HCPCS  codes  established  for  them. 
Commonly  used  revenue  codes 
submitted  without  HCPCS  codes  are  250 
(pharmacy  drugs).  270  (medical 
supplies).  370  (anesthesia  supplies).  710 
(recovery  room),  and  762  (observation). 
HCPCS  codes  do  not  exist  for  many  of 
these  services.  The  commenters.  noted 
that  the  use  of  unlisted  (miscellaneous) 
HCPCS  codes  in  situations  where  a 
specific  HCPCS  code  does  not  exist  to 
describe  the  service  or  supply  could 
result  in  the  rejection  of  an  entire  claim 
because  additional  documentation  is 
required  for  defining  the  unlisted  code. 
An  increase  in  the  use  of  unlisted  codes 
for  these  situations  would  cause 
significant  claim  processing  delays  and 
rework.  Even  though  there  is  no 
additional  line-item  payment  for  these 
revenue  codes,  they  must  be  submitted 
because  Ambulatory  Patient 
Classification  (APC)  reimbursement 
values  are  calculated  by  looking  at  all  of 
the  services  submitted. 

Response:  We  agree  with  these 
commenters  that  the  Addenda  proposal 
to  require  the  use  of  HCPCS  codes  on  all 
outpatient  claims  did  not  account  for 
those  services  that  do  not  have  assigned 
HCPCS  codes.  The  usage  note  was 
modified  by  the  ASC  X12N  to  indicate 
that  HCPCS  codes  are  only  required  to 
be  reported  for  services  when  a  HCPCS 
code  exists  for  that  particular  service. 

Comment:  Severai  commenters 
objected  to  the  Addenda's  removal  of 
the  requirement  for  diagnosis 
information  on  "Hospital  Other  "  bill 
types.  "Other"  is  defined  by  the  NUBC 
as  diagnostic  services,  or  home  health 
services  not  under  a  plan  of  treatment. 
For  example,  a  family  physician  may 
send  blood  work  to  a  hospital-based 


laboratory.  The  hospital  never  sees  the 
patient.  Some  health  plans  use  this 
diagnosis  information  to  pay  or  reject 
claims  based  on  whether  a  service  is 
medically  necessary,  experimental,  or 
cosmetic.  The  adopted  Addenda  modify 
the  requirement  for  this  diagnosis 
information  by  making  its  use 
situational,  with  a  note  explaining  that 
a  diagnosis  is  not  needed  for  "Religious 
Non-Medical"  claims  and  "Hospital 
Other"  bill  types. 

Response:  The  original  transaction 
standards  required  this  diagnosis 
information  on  all  inpatient  and 
outpatient  claims.  The  DSMO  change 
request  for  not  requiring  the  diagnosis 
information  on  certain  types  of  claims 
was  strongly  supported  by  the  industry 
because  principal  diagnosis  information 
is  not  needed  for  certain  hospital  bill 
types.  For  example,  when  a  physician 
sends  a  patient's  blood  work  to  a 
hospital-based  laboratory,  the  hospital 
will  bill  for  those  services  using  the 
"Hospital  Other"  bill  type.  The  hospital 
never  sees  the  patient  and  would  have 
no  record  of  the  patient's  principal 
diagnosis  information.  We  support  the 
Addenda  change  to  delete  the 
requirement  for  principal  diagnosis 
information  in  all  situations,  since  in 
many  cases  obtaining  this  information 
creates  an  administrative  burden  when 
it  is  not  readily  available  and  not  used. 

Comment:  We  received  numerous 
comments  on  the  Addenda's 
institutional  claim  usage  of  Healthcare 
Provider  Taxonomy  Codes,  which 
identify  the  specialty  of  a  health  care 
provider  that  provided  medical  services. 
In  the  implementation  specification 
adopted  in  the  Transactions  Rule. 
Healthcare  Provider  Taxonomy  Code 
information  usage  was  required  at  the 
line  level  and  the  claim  level  for 
institutional  claims.  The  Addenda 
modify  the  required  use  of  the 
Healthcare  Provider  Taxonomy  Code 
information  at  the  line  level  and  the 
claim  level  for  institutional  claims  by 
making  its  use  situational.  The  situation 
that  would  require  its  use  is  if  the 
information  is  known  to  impact  claim 
adjudication.  Commenters  stated  that 
hospitals  often  have  many  caregivers 
involved  in  the  delivery  of  a  particular 
service,  and  that  it  is  impractical  or 
impossible  in  many  instances  to  report 
a  single  Healthcare  Provider  Taxonomy 
Code  or  other  associated  provider 
identification  at  the  line  level.  To 
require  such  reporting  would  impose  a 
tremendous  burden  on  hospitals  to 
implement  massive  new  system  changes 
to  track  which  caregivers  were 
responsible  for  providing  each 
individual  service  and  to  incur  costs 
that  would  never  be  recouped  through 


payment  differentials  payers  would 
assign  to  the  service.  Commenters 
suggested  that  HHS  follow  the  NUBC 
recommendation  to  delete  all  references 
to  the  use  of  Healthcare  Provider 
Taxonomy  Codes  from  the  institutional 
claim  Implementation  Guides.  However, 
other  conunenters  cited  examples  and 
reasons  why  Medicaid  State  agencies 
require  the  taxonomy  information, 
including  determining  appropriate 
reimbursement,  editing  and  auditing 
claims,  routing  data  for  State  and 
Federal  reporting,  and  detecting  fraud 
and  abuse.  Use  of  taxonomy  information 
on  the  institutional  claim  would  allow 
Medicaid  programs  to  use  the  most  up- 
to-date  information  available  for  claim 
pricing  and  payment  methodology 
reports.  These  commenters  indicated 
that  removing  taxonomy  codes  from 
institutional  claims  could  impact  health 
care  provider  reimbursement  and  would 
involve  complex  policy  changes  for 
Medicaid  State  agencies. 

Response:  After  extensive  deliberation 
on  this  issue  and  evaluation  of  current 
business  practices  among  institutional 
health  care  providers.  ASC  X12N  has 
removed  the  required  usage  of 
Healthcare  Provider  Taxonomy  Codes 
bom.  most  segments  in  the  ASC  X12N 
837  Institutional  Implementation  Guide. 
We  attempted  to  find  specific  situations 
in  the  industry  documenting  the  need 
for  this  particular  Healthcare  Provider 
Taxonomy  Code  use.  Only  one  health 
plan  identified  a  specific  need  for  this 
information  at  the  Billing/Pay  To 
Provider  level  for  the  institutional 
claim.  Usage  at  this  level  will  remain 
situational  to  accommodate  those 
business  situations  when  Healthcare 
Provider  Taxonomy  Code  information  is 
needed. 

Comment:  Numerous  commenters 
requested  that  the  requirement  to  report 
physician  name  and  ID  number  at  the 
line  level  be  eliminated.  The 
implementation  specifications  adopted 
by  the  Transactions  Rule  established 
this  requirement.  The  Addenda  changes 
recommended  by  the  DSMOs  modify 
the  required  usage  to  situational.  The 
situation  that  would  require  its  use  is  if 
the  information  is  known  to  impact 
claim  adjudication.  According  to 
current  billing  practices,  an  institutional 
claim  form  sununarizes  services  and 
supplies  provided  by  a  hospital  facility. 
The  attending  physician  who  has 
ultimate  responsibility  for  coordinating 
hospital  services  is  reported  at  the  claim 
level.  Line  level  reporting  of  each  health 
care  provider  would  be  redundant  since 
individual  professional  services  are 
separately  billed  according  to 
professional  billing  guidelines. 
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Response:  After  considerable 
discussion  and  evaluation  of  current 
industry  practices,  we  determined  that 
this  information  is  available,  but  not 
currently  required,  on  institutional 
claims.  The  implementation 
specifications  adopted  by  the 
Transactions  Rule  established  the  usage 
of  line  level  provider  information  as 
required  when  the  provider  information 
at  the  line  level  was  different  from  that 
at  the  claim  level.  The  Addenda  for  the 
implementation  specifications  modify 
the  usage  of  line  level  provider 
information  irom  required  to  situational. 
The  specific  situation,  when  this 
information  would  be  required  is  when 
line  level  provider  information  is 
known  to  impact  claim  adjudication. 

Comment:  A  few  commenters  noted 
that  a  usage  change  instruction  for 
Operating  Physician  Specialty 
InJTormation  points  to  an  incorrect 
segment. 

Response:  We  agree  with  this 
comment.  ASC  X12N  has  made  the 
appropriate  corrections  and  added  this 
modification  to  the  Addenda  adopted  by 
this  final  rule. 

2.  Transaction  Standard  for  Health 
Care  Claims  or  Equivalent  Encounter 
Information:  Professional 

Comment:  Several  commenters  stated 
that  the  implementation  specification 
requirement  proposed  for  the  use  of  the 
NDC  conflicted  with  the  proposed 
regulation  text  for  CMS-0003-P  (67  FR 
38044).  hi  our  CMS-^)003-P  proposed 
rule,  we  proposed  repealing  the  NDC  for 
reporting  drugs  and  biologies  on  non- 
retail  pharmacy  transactions  and  that  no 
standard  for  reporting  drugs  and 
biologies  on  non-retail  pharmacy 
transactions  be  adopted  at  this  time. 
CMS-0005-P  (67  FR  38050)  proposed 
adoption  of  the  Addenda  that  required 
usage  of  the  NDC  information  when 
necessary  to  add  definition  to  a 
particular  product.  One  commenter 
suggested  that  this  be  clarified  by 
adding  a  mutually  defined  "ZZ" 
qualifier  to  permit  usage  of  any  code 
sets  based  on  trading  partner 
agreements. 

Response:  This  final  rule  adopts  the 
modified  Addenda  approved  by  ASC 
X12N  in  October  2002.  The  Addenda 
permit  use  of  either  the  NDC  or  HCPCS 
to  code  drugs  and  biologies  on  non- 
retail  pharmacy  claims,  but  (with 
limited  exceptions)  do  not  permit  other 
codes  to  be  used  for  this  purpose. 
However,  this  choice  of  either  HCPCS  or 
NDC  codes  is  not  consistent  with  our 
decision,  reflected  in  §  162.1002(c) 
below,  to  repeal  the  standard  code  set 
for  drugs  and  biologies  for  non-retail 
pharmacy  transactions  and  to  permit  the 
use  of  all  code  sets  in  order  to  encourage 
development  of  a  single  code  set  that 


will  meet  the  needs  of  the  entire  health 
care  industry.  We  expect  that  the  choice 
of  either  the  HCPCS  or  the  NDC  codes 
afforded  by  the  Addenda  will,  in  the 
usual  case,  result  in  covered  entities  in 
the  non-retail  pharmacy  sectors  of  the 
indusfay  continuing  to  code  drugs  and 
biologies  as  they  do  now,  whether  by 
NDC  or  by  HCPCS.  The  Addenda  will 
thus  not  create  a  disincentive  for 
industry  to  develop,  and  migrate  to,  a 
single  code  set  for  use  by  the  industry. 

Although  we  agree  that  in  this  respect 
the  Addenda  are  not  consistent  with  our 
underlying  policy  choice  regarding  the 
code  sets  for  drugs  and  biologies  for 
non-retail  pharmacy  transactions,  the 
adopted  Addenda  contain  many 
important  changes  to  the 
Implementation  Guides  that  are 
.essential  if  industry  is  to  be  able  to  test 
and  implement  the  transactions  in 
question  smoothly  and  on  time.  Because 
we  cannot,  imder  the  statute,  choose 
among  provisions  in  an  industry- 
adopted  standard  gwde  without  going 
through  negotiated  rule  making,  the 
critical  need  for  the  remainder  of  the 
changes  in  the  Addenda  has  led  us  to 
adopt  the  Addenda  in  their  present 
form.  We  intend,  however,  to  work  with 
industry  to  align  the  Addenda  with  the 
policy  reflected  at  §  162.1002(c)  and 
adopt  a  further  modification  of  the 
standards  to  effect  this  alignment  in  the 
next  update.  Should  we  not  be  able  to 
reach  agreement  on  the  inconsistency 
between  our  policy  decision  and  the 
policy  reflected  in  the  Implementation 
Guides,  we  intend  to  pursue  our  options 
imder  the  statute  that  include  negotiated 
rule  making.  We  recognize  that  the 
existence  of  what  is,  in  effect,  two 
standards  for  coding  drugs  and  biologies 
within  the  transactions  in  question  may 
cause  problems  between  health  plans 
and  health  care  providers  and  may  in 
some  cases  result  in  noncompliance.  It 
is  unlikely  that  we  would  pursue  any 
such  instances  of  noncompliance,  in 
light  of  the  competing  demands  for 
enforcement  resources  and  the 
inconsistency  between  our  policy 
decision  and  the  policy  reflected  in  the 
Implementation  Guide. 

With  respect  to  the  comment  about 
ZZ  codes,  the  adopted  Addenda  only 
permit  use  of  ZZ  qualifiers  for  certain 
situations.  Thus,  the  problem  discussed 
above  likewise  exists  with  respect  to 
such  codes,  and  we  adopt  the  same 
approach  thereto. 

Comment:  One  conunenter  listed 
three  modifications  that  had  been 
approved  by  the  DSMOs  but  were  not 
included  in  the  Addenda  specifications. 
These  modifications  related  to  Initial 
Treatment  Date,  Spinal  Manipulation 
Certifications  for  Medicare  Part  B,  and 
the  Test  Date  for  Dialysis  Patients. 


Response:  We  verified  that  these 
modifications  were  adopted  in  the 
proposed  Addenda  but  due  to 
typographical  errors  were  inadvertently 
not  included  in  the  proposed  Addenda. 
ASC  X12N  has  corrected  these  errors 
and  added  these  modifications  to  the 
Addenda  adopted  by  this  final  rule. 

Comment:  We  received  many 
comments  from  anesthesiology 
providers  requesting  that  we  not  adopt 
the  proposed  usage  instruction  that 
allows  reporting  anesthesia  services  in 
minutes  only.  Current  business 
practices  require  that  reimbursement  for 
anesthesia  services  be  based  on  total 
anesthesia  time  in  minutes  or  units. 
Adopting  this  proposed  usage 
instruction  in  the  Addenda  would 
impact  reimbursement  methodologies 
and  pajrment  amounts  for  anesthesia 
providers. 

A  number  of  commenters  requested 
HHS  to  adopt  a  standard  definition  for 
anesthesia  time.  A  generally  accepted 
definition  for  most  payers,  including 
Medicare,  that  is  consistent  with  the 
American  Society  of  Anesthesiologists' 
definition,  defines  anesthesia  time  as 
starting  when  the  practitioner  begins  to 
prepare  the  patient  for  anesthesia 
services  and  ending  when  anesthesia 
services  are  no  longer  being  provided 
and  the  patient  is  safely  in  postoperative 
care.  However,  a  minority  of  payers 
account  for  anesthesia  time  differently, 
requiring  multiple  reporting  for  face-to- 
face  start  and  stop  times,  if  there  are 
different  clinical  activities  in  a 
particular  service.  A  commenter  pointed 
out  that  the  sporadic  need  to  depart 
from  a  widely  accepted  methodology  is 
burdensome  and  results  in  frequent 
reporting  errors. 

Response:  We  agree  with  the 
comment  to  delete  the  usage  instruction 
requiring  the  reporting  of  minutes  only 
for  anesthesia  services.  Based  upon 
various  payment  systems  for  anesthesia 
services  that  depend  upon  reporting 
unit  information  on  claims,  and  the 
various  methods  for  calculating  one  unit 
of  time,  we  determined  that  adopting  a 
standard  requiring  that  only  minutes  be 
reported  would  impact  anesthesia 
providers'  ability  to  report  their  services 
adequately.  Regarding  the  request  for  a 
standard  definition  for  anesthesia  time, 
we  believe  that  the  apphcable 
comments  actually  seek  further 
clarification  of  health  plans' 
reimbiu-sement  policies,  which  are  not 
the  subject  of  these  transaction 
standards. 

Comment:  Several  commenters 
objected  to  a  modification  of  the 
requirement  for  spinal  and  non-spinal 
manipulationservice information.  This 
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information  was  previously  required  on 
all  spinal  manipulation  claims.  The 
Addenda  limit  this  requirement  to 
Medicare  Part  B  chiropractic  claims.  For 
some  health  plans,  this  information 
applies  to  contractual  benefit  exclusions 
and  is  used  to  adjudicate  claims.  Since 
osteopathic  manipulation  procedure 
codes  can  represent  either  spinal  or 
non-spinal  manipulations,  the  spinal 
manipulation  service  information 
segment  is  used  by  some  health  plans  to 
distinguish  between  spinal  and  non- 
spinal  services. 

Response:  We  agree  with  this 
comment.  ASC  X12N  has  added  a  usage 
note  to  the  Addenda  adopted  by  this 
final  rule  to  require  the  spinal 
manipulation  service  information 
segment  when  needed  for  claim 
adjudication. 

Comment:  Numerous  commenters 
supported  the  Addenda  modification 
that  changed  the  usage  for  Healthcare 
Provider  Taxonomy  Codes  from 
required  to  situational.  However,  one 
commenter  suggested  that  usage  of 
Healthcare  Provider  Taxonomy  Codes 
be  completely  removed  from  the 
Professional  claim  Implementation 
Guide. 

Response:  Commenters  generally 
supported  the  Addenda  modification  for 
usage  of  the  Healthcare  Provider 
Taxonomy  Codes  from  required  to 
situational.  After  extensive  review  and 
discussion  of  this  topic,  we  adopt  the 
proposed  Addenda's  situational  usage  of 
Healthcare  Provider  Taxonomy  Codes 
on  the  Professional  claim. 

Comment:  We  received  comments 
indicating  that  "Date  Last  Seen" 
information  was  required  by  a  number 
of  payers.  The  Addenda  specified  that 
only  Medicare  required  this 
information. 

Response:  We  have  confirmed  that 
other  health  plans  do  need  these  data. 
The  Secretary  adopts  the  ASC  XI 2N 
modification  for  situational  usage  of  this 
date  information  when  it  impacts  the 
health  plan's  claim  adjudication 
process. 

Comment:  One  commenter  requested 
that  a  description  for  the  acronym 
"EPSDT  "  be  added  to  the 
Implementation  Guide. 

Response:  We  believe  that  this 
information  will  clarify  Implementation 
Guide  requirements.  Accordingly,  the 
acronym  for  Early  and  Periodic 
Screening  for  Diagnosis  and  Treatment 
("EPSDT")  and  its  definition  will  be 
adopted.  ASC  X12N  revised  the 
Addenda  to  include  this  clarification. 
Comment:  A  number  of  commenters 
referenced  variations  in  the  use  of 
"performing  provider"  and  "rendering 


provider"  information,  and  questioned 
the  different  terminology. 

Response:  In  the  Addenda  performing 
provider  (PE)  and  rendering  provider 
(PR)  are  separate  and  distinct  data 
elements.  "PE"  and  "PR"  have  the  same 
business  me£ming  of  identifying  the 
provider  who  furnishes  a  service. 
However,  these  data  are  named 
differently  because  they  are  referenced 
in  separate  sections  of  the 
Implementation  Guide.  "PE"  is  used  to 
denote  the  Performing  Provider  in  the 
PRVOl  section.  "PR  "  denotes  the 
Rendering  Provider  at  the  Loop  2310  B 
segment. 

3.  Transaction  Standard  for  Health  Care 
Claims  or  Equivalent  Encoimter 
Information:  Dental 

Comment:  We  received  a  niunber  of 
conmients  requesting  the  use  of  HCPCS 
modifier  codes  for  dental  claims.  The 
commenters  stated  that  using  HCPCS 
modifier  codes  improves  the  efficiency 
of  processing  electronic  dental  claims 
by  providing  necessary  detail  and 
allowing  more  accurate  dental  claim 
adjudication.  Other  commenters 
opposed  the  use  of  HCPCS  modifier 
codes  with  the  adopted  Code  on  Dental 
Procedures  and  Nomenclature  standard, 
stating  that  most  dental  billing  systems 
do  not  support  procedure  code 
modifiers.  Those  commenters  pointed 
out  that  the  use  of  HCPCS  modifier 
codes  is  likely  to  increase  paper  claims 
and  would  perpetuate  the  current  lack 
of  code  standardization  for  payment 
purposes  and  undermine  the  goal  of 
administrative  simplification. 

Response:  The  Code  on  Dental 
Procedures  and  Nomenclatiue  (The 
Code),  as  maintained  and  distributed  by 
the  Ajnerican  Dental  Association  (ADA), 
is  the  adopted  standard  code  set  for 
reporting  dental  services.  Using  HCPCS 
modifier  codes  for  dental  claims 
reporting  would  require  the  adoption  of 
an  entire  additional  code  set  for 
standard  dental  transactions,  when  only 
20  to  30  modifiers  are  needed.  We 
recognize  that  no  single  code  set  in  use 
today  meets  all  of  the  biisiness 
requirements  related  to  the  full  range  of 
health  care  services  and  conditions  that 
exist,  and  that  adopting  multiple 
standards  may  be  a  way  to  address  code 
set  inadequacies.  Rather  than  adopt  the 
HCPCS  modifier  codes  in  addition  to 
The  Code  for  dental  transactions,  we 
suggest  working  with  The  Code 
maintainers,  the  ADA,  to  develop  and 
add  modifiers  that  will  meet  the  needs 
of  the  dental  industry.  Dental 
professionals  and  the  public  may  submit 
requests  at  http://www.ada.org/prof/ 
prac/manage/benefits/cdtform  .html. 


Comment:  We  received  one  comment 
suggesting  that  the  phrase  "for  services 
provided  or  proposed"  be  added  after 
Dental  Health  Care  Claims 
(§  162.1102(b)).  The  ASC  XI 2N  837 
dental  claim  transaction  was  designed 
and  is  used  to  submit  a  request  for  pre- 
determination and  pre-authorization  of 
dental  benefits.  Since  this  function  was 
not  identified  in  the  Transactions  Rule 
or  in  the  Addenda,  the  submission  of  an 
electronic  inquiry  for  determining 
payment  for  proposed  dental  services  is 
not  an  adopted  transaction  standard. 
This  commenter  also  suggested  that  the 
word  "Dental"  be  deleted  from 
§  162.1302(b),  Standard  for  Referral 
Certification  and  Authorization,  dental, 
professional,  and  institutional  referral 
certification  and  authorization 
00401 0X094 Al  because  the  adopted 
implementation  specification  for  ASC 
XI 2N  278  states  that  it  is  not  intended 
for  dental  pre-determination  pricing, 
and  that  instead  the  ASC  XI 2N  837 
Dental  transaction  should  be  used  for 
this  purpose.  The  commenter  also  stated 
that  there  is  no  existing  or  anticipated 
need  for  referral  certification  and 
authorization  using  the  ASC  XI 2N  278 
for  dental  services.  Dental  systems 
support  the  ASC  X12N  837  Dental  for 
pre-approval  of  dental  benefits.  We 
received  conflicting  comments  from 
Medicaid-identified  commenters  who 
expressed  a  need  for  using  the  ASC 
X12N  278  for  dental  referral 
certification  and  authorization,  and  that 
indicated  that  all  dental  systems  do  not 
completely  support  the  ASC  XI 2N  837 
Dental  for  pre-approval  of  dental 

benefits. 

Response:  We  have  determined  that 
the  ASC  X12N  837  Dental  claim  is 
commonly  used  by  the  dental  industry 
for  pre-determination  and  pricing  of 
dental  services.  This  function  does  not 
meet  the  definition  for  the  Referral 
Certification  and  Authorization 
Transaction  in  the  Transactions  Rule  at 
§  162.1301,  and  is  not  a  transaction 
standard  adopted  by  the  Transaction 
Rule,  or  proposed  in  CMS-0005-P. 

Although  not  a  HIPAA  standard,  pre- 
determination and  pricing  functionality 
are  available  for  use  with  the  ASC  XI 2N 
Dental  claim.  However,  ASC  X12N  has 
not  adopted  a  standard  response 
transaction  for  use  with  this  function. 
ASC  XI 2N  will  be  developing  and 
modeling  the  business  use-of  the  pre- 
determination and  pricing  transaction  in 
coordination  with  the  DSMOs  for  futiue 
consideration  as  a  transaction  standard 
and  the  subject  of  a  later  rule. 

Based  upon  comments  received,  we 
also  have  determined  that  there  is  an 
expressed  business  need  for  use  of  the 
ASC  X12N  278  for  dental  referral 
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certification  and  authorization.  The 
word  "dental"  will  remain  in  §  162.1302 
SO  that  use  of  ASC  X12N  278  is  available 
for  referral  certification  and 
authorization  of  dental  transactions. 

In  summary,  adding  the  phrase  "for 
Services  Provided  or  Proposed"  to 
§  162.1102(b)  will  not  be  adopted  at  this 
time.  However,  this  does  not  preclude 
use  of  the  ASC  X12N  837  Dental  claim 
pre-determination  and  pricing 
ftinctionality.  The  ASC  X12N  278  vdll 
remain  available  for  dental  use  of  the 
Referral  Certification  and  Authorization 
Transaction.  The  dental  industry  will 
have  available  use  of  the  ASC  X12N  278 
adopted  transaction  standard  for  referral 
certification  and  authorization 
transactions  and  the  ASC  X12N  837 
Dental  claim  for  pre-determination  and 
pricing  activities  for  which  no  standard 
has  been  adopted. 

Comment:  A  number  of  commenters 
disagreed  with  the  Addenda 
modification  that  added  "Assistant 
Siugeon"  and  "Rendering  Provider" 
information  to  both  the  line  level  and 
the  claim  level  for  dental  claims. 
Commenters  stated  that  tracking  and 
reporting  this  information  would  be  an 
enormous  burden  for  health  care 
providers  and  not  conducive  to 
administrative  simplification. 

Response:  In  order  to  reduce  the 
administrative  burden  on  health  care 
providers  and  prevent  the  potential 
confusion  that  could  residt  from 
sending  or  receiving  a  claim  with  both 
a  "Rendering  Provider"  and  an 
"Assistant  Surgeon"  at  the  same  level, 
ASC  X12N  has  added  a  note  to  the 
Addenda  instructing  the  user  not  to 
report  the  "Assistant  Surgeon" 
information  when  the  "Rendering 
Provider"  information  is  reported  at  the 
line  level  of  the  claim. 

Comment:  We  received  a  few 
comments  supporting  the  Addenda 
modification  that  changed  the  usage 
from  required  to  situational  for 
Healthcare  Provider  Taxonomy  Codes. 

Response:  The  Addenda  modified  the 
use  of  the  Healthcare  I^vider 
Taxonomy  Codes  from  required  to 
situational  on  the  dental  claim. 

Comment:  One  commenter  indicated 
support  for  the  Addenda  and 
specifically  supported  the  addition  of  a 
new  code  set  value  in  the  Addenda, 
"service  provider  number,"  which  the 
commenter  maintained  was  a  necessary 
data  element  for  managed  care 
programs. 

Response:  This  comment  supports 
one  of  the  Addenda  modifications 
adopted  by  this  final  rule  that  was 
required  to  permit  initial 
implementation  of  t^e  standards. 
Adding  the  "service  provider  number" 


code  set  value  is  an  example  of  a 
technical  addition  that  better  defines  the 
implementation  specifications. 


H.  Transaction  Standard  for  Elieibilitv 
for  a  Health  Plan 

We  proposed  adoption  of  the 
Addenda  to  Health  Care  Eligibility 
Benefit  Inquiry  and  Response,  ASC 
X12N  270/271,  Version  4010,  October 
2002,  Washington  Publishing  Company, 
004010X092A1  as  the  standard  for  the 
dental,  professional,  and  institutional 
health  care  eligibility  benefit  inquiry 
and  response  transaction. 

Comment:  We  received  two  comments 
that  expressed  support  for  adoption  of 
the  Addenda  to  the  ASC  X12N  270/271 
transaction. 

Response:  No  additional  comments  or 
specific  detailed  requests  were  received 
for  these  Addenda. 

/.  Transaction  Standard  for  Referral 
Certification  and  Authorization 

We  proposed  adoption  of  the 
Addenda  to  the  Health  Care  Services 
Review— Request  for  Review  and 
Response,  ASC  X12N  278,  Version  4010, 
October  2002,  Washington  Publishing 
Company,  004010X094A1  for  the 
dental,  professional,  and  institutional 
referral  certification  and  authorization 
.transaction. 

Comment:  We  received  a  number  of 
comments  about  use  of  the  Logical 
Observation  Identifier  Names  and  Codes 
(LOINCTM).  The  comments  stated  that 
use  of  this  code  set  was  confusing  and 
requested  that  the  usage  requirement  be 
deleted  or  a  clarifying  note  be  added. 
The  Addenda  state  that  this  code  set  is 
iiot  allowed  for  use  under  HIPAA  at  this 
time.  It  is  unclear  why  this  code  set 
would  be  included  in  the  Addenda  if 
the  code  set  is  not  an  adopted  standard 
code  set. 

Response:  The  LOINC™  code  set  was 
intended  by  the  SSOs  to  increase 
functionality  of  the  transaction.  It  has 
not  been  adopted  as  a  national  standard 
code  set,  but  can  be  used  in 
implementing  this  transaction.  The 
Addenda  add  the  use  of  the  LOINC^m 
code  set  as  an  EDI  option  for  responding 
to  requests  for  additional  information 
when  conducting  the  standard  Referral 
Certification  and  Authorization 
Transaction. 

Comment:  We  received  a  number  of 
comments  suggesting  that  the  Addenda 
usage  notes  that  allow  attachment  of 
electronic  documentation  to  this 
transaction  were  confusing  because  they 
appeared  to  conflict  with  the  Claims 
Attachment  Transaction,  mandated  by 
HIPAA  but  not  adopted  by  the  Secretary 
at  this  time. 


Response:  The  Claims  Attachment 
Transaction  standard  mandated  by 
HIPAA,  but  not  adopted  by  the 
Secretary,  is  available  for  voluntary  EDI 
use  from  the  Washington  Publishing 
Company  at  the  following  Web  site: 
www.wpc-edi.com.  The  fimctionality  of 
this  transaction  allows  the  electronic 
transmission  of  documentation 
associated  with  a  claim.  It  can  also 
function  as  a  response  for  the  Referral 
Certification  and  Authorization 
Transaction,  when  additional 
information  is  requested.  The  use  of  the 
electronic  attachment  with  the  Referral 
Certification  and  Authorization 
Transaction  is  considered  a  two-way 
transaction:  an  EDI  request  and  its 
associated  EDI  response.  Use  with  the 
claim  transaction  can  be  either  a  one- 
way (required  attachment  is  sent  with 
the  claim  and  not  as  a  response  to  a 
request),  or  a  two-way  transaction.  The 
Addenda  do  not  require  the  provider  to 
respond  to  this  request  for  additional 
information  by  using  the  Claims 
Attachment  Transaction.  However,  if 
the  provider  wants  to  respond  using  an 
EDI  transaction,  the  preferred  method  is 
the  Claims  Attachment  Transaction. 

We  agree  that  further  clarification  on 
the  circumstances  when  these  two 
transactions  may  be  used  is  needed. 
ASC  X12N  has  modified  the  standard 
for  the  referral  certification  and 
authorization  implementation 
specification  to  illustrate  the  model  use 
of  these  transactions  for  other 
applications. 

Comment:  We  received  one  comment 
that  referenced  the  absence  of  a  needed 
segment  regarding  Dependent  Detail 
information.  The  Dependent  Detail  loop 
ID  2010DA  for  Dependent  name  270 
DTP  date  or  time  period  is  not 
referenced  in  the  Addenda.  This 
segment  is  needed  to  convey  subscriber 
dependent  information  when  the 
dependent  is  the  patient. 

Response:  We  agree  that  this  is  an 
error.  ASC  X12N  has  corrected  it  in  the 
adopted  Addenda. 

Comment:  There  were  approximately 
20  highly  technical  comments  relating 
to  requests  for  clarification,  missing 
elements,  misspelling,  minor  revisions, 
and  improvements  to  the 
Implementation  Guides. 

Response:  Because  of  their  technical 
complexity,  these  comments  that 
involved  modifications  to  specific  loops 
and  data  elements  in  the 
implementation  specifications  were 
referred  to  the  ASC  X12N  Workgroup. 
The  following  is  a  summary  of  £ese 
comments: 

•  Four  commenters  requested  minor 
revisions,  which  included  creating  a 
response  code  to  tell  the  provider  that 
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additionai  medical  information  is 
needed,  correcting  a  typographical  error 
for  repeating  a  data  element,  adding  a 
qualifier  to  enable  the  provider  to  link . 
a  request  with  an  attachment,  and 
defining  two  segments  that  only  support 
paper  attachments.  These  requests  have 
been  reflected  in  the  revised  Addenda. 

•  Fourteen  of  the  commenters  asked 
for  additional  clarification  on  the 
appropriate  use  of  the  standard  for 
referral  certification  and  authorization 
as  a  two-way  transaction.  The 
Implementation  Guide  is  modified  to 
illustrate  the  model  use  of  this 
transaction  to  include  a  follow-up  EDI 
or  non-EDI  response. 

•  One  commenter  asked  a  question 
relating  to  whether  a  transaction  should 
be  rejected  if  there  is  no  patient  event 
tracking  number  (TRN)  segment  for  the 
patient,  when  the  patient  is  not  the 
subscriber.  ASC  X12N  clarified  in  the 
Addenda  that  the  transaction  should  not 
be  rejected.  The  TRN  usage  instruction 
was  made  specific  about  when  the  data 
are  required. 

•  One  of  the  commenters  requested 
that  a  new  code  be  developed  to  replace 
the  Assigned  By  Receiver  (ABR)  code 
rather  than  use  an  existing  code  to 
define  an  element  for  which  it  was  not 
Intended.  A  data  maintenance  request 
has  been  approved  to  have  a  code 
added,  but  it  will  not  be  in  effect  for  the 
ASC  XI 2N  4010  Version  of  the 
Implementation  Guide. 

/.  Transaction  Standard  for  Health  Care 
Claim  Status 

We  proposed  the  adoption  of  the 
Addenda  to  Health  Care  Claim  Status 
Request  and  Response,  ASC  X12N  276/ 
277,  Version  4010,  October  2002, 
Washington  Publishing  Company, 
004010X093A1  as  the  standard  for  the 
health  care  claim  status  transaction. 

We  did  not  receive  significant 
comments  on  this  proposal. 

K.  Transaction  Standard  for  Enrollment 
and  DisenroHment  in  a  Health  Plan 

We  proposed  the  adoption  of  the 
Addenda  to  Benefit  Enrollment  and 
Maintenance,  ASC  XI 2N  834  Benefit 
Enrollment  and  Maintenance,  Version 
4010,  October  2002,  Washington 
Publishing  Company.  00401 0X095A1  as 
the  standard  for  enrollment  and 
disenrollment  in  a  health  plan 
transaction. 

We  did  not  receive  significant 
comments  on  this  proposal. 

L.  Transaction  Standard  for  Health  Care 
Claim  Payment/Advice 

We  proposed  the  adoption  of  the 
Addenda  to  Health  Care  Claim 
Payment/ Advice.  ASC  XI 2N  835, 


Version  4010,  October  2002, 
Washington  Publishing  Company. 
004010X091A1  as  the  standaid  for 
dental,  professional,  institutional,  and 
pharmacy  health  care  payment  and 
remittance  advice  transactions. 

We  did  not  receive  significant 
comments  on  this  proposal. 

M.  Transaction  Standard  for  Health 
Care  Premium  Payments 

Comment:  A  number  of  commenters 
pointed  out  that  adoption  of  the  ASC 
X12N  004010X061  and  ASC  X12N 
004010X061A1  standards  were  not 
included  in  CMS-0005-P. 

Response:  We  received  comments 
pointing  out  that  the  transaction 
standard  for  Health  Care  Premium 
Payments,  the  ASC  X12N  820. 
004010X061  and  Addenda, 
004010X061  Al,  were  omitted  irom 
CMS-0005-P.  We  did  not  specifically 
intend  to  exclude  this  transaction 
standard  and  its  Addenda  from  the 
proposed  rule.  The  modification  for  the 
Addenda  to  this  Implementation  Guide 
provides  the  same  guidance  as  the 
Addenda  for  the  other  transaction 
standards;  the  modification  provides 
guidance  to  the  industry,  in  section 
A. 1.3. 1.2,  in  handling  decimal  points  in 
monetary  transactions.  Nevertheless,  we 
recognize  that  these  Implementation 
Guide  modifications  were  not  expressly 
identified  and  separately  listed  in  CMS- 
0005-P,  and  thus  we  are  including  them 
as  follows  in  section  IV  below. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice  and  public 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  find  for  good  cause  that  it  is 
unnecessary  to  undertake  notice  and 
comment  rulemaking  procediu^s  for 
this  final  rule  because  the  Addenda 
modifications  for  §  162.1702  "Standard 
for  health  care  premium  pajmients." 
§  162.1802  "Standards  for  coordination 
of  benefits,"  and  technical 
modifications  approved  by  the  DSMOs 
(relating  to  Initial  Treatment  Date. 
Spinal  Manipulation  Certifications  for 
Medicare  Part  B,  and  the  Test  Date  for 


Dialysis  Patients)  offer  no  substantive 
changes  to  the  standard  and  Addenda 
and  merely  provide  explanatory 
guidance. 

The  Addenda  for  the  Health  Plan 
Premiun\  Payments  Transaction 
provides  the  same  guidance  to  the 
industry  as  the  Addenda  for  other 
adopted  transactions  that  were  proposed 
in  the  proposed  rule  at  67  FR  38050. 

The  Coordination  of  Benefits 
Transaction  Standard  is  a  variation  of 
the  health  care  claim  transaction  for 
institutional,  dental,  and  professional 
providers  that  was  proposed  in  CMS- 

0005-P. 

The  three  modifications  approved  by 
the  DSMOs  but  not  included  in  the 
Addenda  specifications  are  merely 
technical  corrections  relating  to  Initial 
Treatment  Date.  Spinal  Manipulation 
Certifications  for  Medicare  Part  B,  and 
the  Test  Date  for  Dialysis  Patients  for  a 
single  transaction  standard.  These 
corrections  in  essence  correct  a 
typographical  error  in  the  draft 
Addenda  and  do  not  require  any  data 
elements  to  be  changed. 

We  received  comments  on  the 
standard  for  the  health  care  claim,  and 
have  responded  to  those  in  this  final 
rule.  Because  each  of  the  transaction 
standards  adopted  by  the  Transactions 
final  rule  has  Addenda  that  were 
approved  for  use  by  the  industry,  we  are 
adopting  the  Addenda  for  each  of  the 
proposed  transactions  so  that 
implementation  of  the  Addenda  for  each 
of  the  adopted  standards  will  be 
consistent.  Therefore,  for  good  cause, 
we  waive  notice  and  public  commeqt 
procedures  under  5  U.S.C.  553(b)(B). 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accinacy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Reconunendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 
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Therefore,  we  are  soliciting  public 
comments  on  each  of  these  issues  for 
the  information  collection  requirements 
discussed  below. 

The  information  collection 
requirements  and  associated  burdens  in 
§§162.1002.  162.1102.  162.1202, 
162.1302,  162.1402, 162.1502. 162.1602. 
162.1702.  and  162.1802  are  subject  to 
the  PRA.  The  burden  of  these  standards 
is  addressed  under  OMB  approval 
number  0938-0866. 

We  are  submitting  a  copy  of  these 
revisions  to  the  regulation  sections  to 
OMB  for  its  review  of  the  information 
collection  requirements.  We  will  also 
submit  the  all  of  the  revisions  for  review 
and  reapproval  under  0938-0866.  These 
revisions  are  not  effective  until  OMB 
has  approved  them.  If  you  comment  on 
any  of  these  information  collection  and 
record  keeping  requirements,  please 
mail  copies  directly  to  the  following: 
Office  of  Strategic  Operations  and 
Regulatory  Affairs.  Centers  for 
Medicare  and  Medicaid  Services. 
7500  Seciu-ity  Boulevard,  Attn:  PRA 
Reports  Clearance  Officer,  Baltimore, 
MD  21244,  Attn:  Julie  Brown,  CMS- 
0003-F/0005-F;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  Desk 
Officer,  CMS-OO03-F/00O5-F. 


VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980.  Pub.  L.  9fr-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Ejcecutive  Order  13258  which  merely 
reassigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regidatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules. 
The  analysis  in  the  Transactions  Rule 
assiuned  that  the  adopted  standards  will 
be  able  to  be  implemented  successfully 
by  the  industry.  The  changes  adopted  in 
this  final  rule  are  a  result  of  industry 
analyses  that  showed  certain  minor 
modifications  to  the  adopted  standards 
would  be  necessary  to  permit  full 
industry  compliance  with  the  standards. 


These  modifications  make  limited 
adjustments  and  corrections  to  the 
overall  standards  and  would  facilitate 
the  congressional  intent  of 
implementation  of  national  electronic 
standards.  Thus,  the  impact  analysis 
previously  published.  65  FR  50350 
through  50365.  would  reflect  industry 
experience  in  implementing  the  changes 
adopted  in  this  rule. 

In  relation  to  the  prior  impact 
analysis,  this  final  rule  imposes  no 
additional  biudens  and  creates  no 
additional  costs.  All  of  the 
modifications  adopted  in  this  final  rule 
and  proposed  in  CMS-0003-P  (67  FR 
38044)  and  CMS-0005-P  (67  FR  38050) 
are  required  to  facilitate  successful 
implementation  of  the  standards.  Their 
implementation  will,  in  fact,  avoid  costs 
that  were  not  anticipated  in  the  impact 
analysis  of  the  Transactions  Rule. 

The  115  approved  modifications  to 
the  standards  included  48  maintenance 
changes  (minor  error  corrections  or 
clarifications),  and  67  modifications  to 
the  standards.  Details  of  these  67 
modifications  include — 

•  Changing  the  usage  of  data  elements 
from  "required"  to  "situational"  (about 
20  percent  of  changes); 

•  Removal  of  certain  data  elements 
(about  20  percent  of  changes); 

•  Allowing  certain  data  elements  to 
be  reported  via  external  code  sets  rather 
than  data  elements  in  the  transaction 
(about  20  percent  of  changes);  and 

•  Adding  additional  functionality  to 
some  transactions  (about  40  percent  of 
changes). 

In  particular,  institutional  and 
professional  providers  that  have 
submitted  ASCA  compliance  plans  will 
not  be  required  to  retool  systems  and 
restructure  current  operations  to 
accommodate  the  adopted  NDC  for 
reporting  drugs  and  biologies  on  non- 
retail  pharmacy  standard  transactions. 
Estimates  reported  to  the  NCVHS 
indicated  that  the  cost  of  transitioning 
to  NDCs  on  institutional  claims  could 
easily  exceed  an  institution's  cost  for 
adopting  all  other  transaction  standards 
combined.  While  costs  could  vary 
depending  on  the  size  of  the  facility, 
hospitals  estimate  the  minimum  cost  at 
$200,000  per  facility  to  switch  from 
HCPCS  codes  to  NDCs.  The  industry 
also  estimates  that  typical  physician 
practices  may  spend  $800  to  as  much  as 
$100,000  for  practice  management 
systems.  2  Although  included  for 
purposes  of  illustration,  documentation 
to  substantiate  these  estimates  of  the 
true  costs  for  institutional  providers  of 
adopting  the  NDC  as  the  code  set 


2  Testimony  from  health  care  providers  to  the 
NCVHS  on  February  1 .  2001. 


standard  for  transactions  involving 
drugs  and  biologies  was  not  provided. 
Consequently,,we  do  not  consider  these 
to  be  reliable  estimates  of  the  true  costs 
for  institutional  providers  of  adopting 
the  NDC  as  the  code  set  standard  for 
transactions  involving  drugs  and 
biologies.  This  final  rule  retracts  the 
adoption  of  the  NDC  and  does  not  adopt 
any  standard  medical  code  set  for 
reporting  drugs  and  biologies  on 
nonretail  pharmacy  transactions. 
Institutional  and  professional  providers 
can  continue  their  current  practices  for 
reporting  drugs  and  biologies  on 
institutional  and  professional  standard 
transactions. 

The  RFA  requires  agenc^ies  to 
determine  whether  a  rule  vdll  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  On 
November  17,  2000,  the  Small  Business 
Administration  (SBA)  published  a  final 
rule  (65  FR  69432)  changing  the  small 
business  size  standards  for  the  health 
care  industry.  This  SBA  rule  became 
effective  December  18,  2000.  The  size 
standards  that  the  SBA  now  uses  are 
those  defined  by  the  North  American 
Industry  Classification  System.  Before 
that,  the  SBA  used  size  standards  as 
defined  by  the  Standard  Industrial 
Codes.  The  size  standard  is  no  longer  a 
imiform  $5  million  in  annual  revenues 
for  all  components  in  the  health  care 
sector.  Rather,  the  size  standard  now 
ranges  from  $6  miUion  to  $29  million. 
The  RFA  for  this  final  rule  is  linked  to 
the  aggregate  RFA  for  all  the 
Administrative  Simplification  standards 
that  appeared  in  the  Transactions  Rule, 
which  predated  the  SBA  change.  It  is 
appropriate,  for  purposes  of  this  final 
rule,  to  continue  to  use  the  $5  million 
small  business  size  standard  that  was  in 
effect  at  the  time  of  publication  of  the 
Transactions  Rule.  Maintaining  this 
consistent  definition  for  small  business 
size  minimizes  confusion  in  the 
industry  and  does  not  adversely  impact 
entities  that  were  not  considered  small 
businesses  according  to  the  Transaction 
Rule  definition.  Nonprofit  organizations 
are  considered  small  entities.  Small 
government  jurisdictions  with  a 
population  of  less  than  50.000  are 
considered  small  entities.  Individuals 
and  States  are  not  considered  small 
entities.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  million  or  less  in 
any  one  year.  For  purposes  of  the  RFA, 
all  retail  pharmacies  are  considered  to 
be  small  entities.  We  have  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


\ 
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This  final  rule  makes  only  minor 
modifications  to  the  regulatory  process 
already  put  in  place  by  the  Transactions 
Rule  (65  FR  50350  through  50365). 
which  will  generally  reduce  compliance 
burden  on  covered  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  final  rule  will  not 
have  an  additional  significant  impact  on 
a  substantial  number  of  small  rural 
hospitals.  This  final  rule  makes  only 
minor  modifications  to  the  regulatory 
process  already  put  in  place  by  the 
Transactions  Rule  (65  FR  50350  through 
50365).  which  will  generally  reduce 
compliance  burden,  particularly  on 
hospitals  and  other  institutional 
providers,  who  will  no  longer  be 
required  to  adopt  the  NDC  for 
transactions  involving  drugs  and 
biologies. 

Section  202  of  the  Unfunded    '' 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
final  rule  will  have  no  mandated 
consequential  effect  on  State,  local,  or 
tribal  governments,  or  on  the  private 
sector  when  using  the  Regulatory 
Impact  Analysis  for  the  Transactions 
Rule  (65  FR  50350  through  50365)  as  a 
baseline. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  final  rule 
will  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States.  This 
final  rule  makes  only  minor 
modifications  to  the  regulatory  process 
already  put  in  place  by  the  Transactions 
Rule  (65  FR  50350  through  50365), 
which  will  generally  reduce  compliance 
burden  on  covered  entities. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


List  of  Subiects  in  45  CFR  Part  162 

Administrative  practice  and 
procedure.  Electronic  transactions, 
Health  facilities.  Health  insurance. 
Hospitals,  Incorporation  by  reference. 
Medicare,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble  of  this  final  rule,  the 
Department  of  Health  and  Human 
Services  amends  45  CFR  subtitle  A, 
subchapter  C,  part  162  as  follows: 

PART  16— ADMINISTRATIVE 
REQUIREMENTS 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  Sees.  1171  through  1179  of  the 
Social  Security  Act  (42  U.S.C.1320d-1320d- 
8).  as  added  by  sec.  262  of  Pub.  L.  104-191, 
110  Stat.  2021-2031.  and  sec.  264  of  Pub.  L. 
104-191,  110  Stat.  2033-2034  (42  U.S.C. 
1320d-2  (note)). 

2.  Section  162.900  is  revised  to  read 
as  follows: 

§  1 62.900    Compliance  dates  for 
transaction  standards  and  coda  sats. 

(a)  Small  health  plans.  All  small 
health  plans  must  comply  with 
applicable  requirements  of  subparts  I 
through  R  of  this  part  no  later  than 
October  16,  2003. 

(b)  Covered  entities  that  timely 
submitted  a  compliance  plan.  Ajiy 
covered  entity,  other  than  a  small  health 
plan,  that  timely  submitted  a 
compliance  plan  with  the  Secretary 
under  the  provisions  of  section  2  of  Pub. 
L.  107-105, 115  Stat.  1003  (ASCA)  must 
comply  with  the  applicable 
requirements  of  subparts  I  through  R  of 
this  part  no  later  than  October  16,  2003. 

(c)  Covered  entities  that  did  not  timely 
submit  a  compliance  plan. 

Any  covered  entity,  other  than  a  small 
health  plan,  that  did  not  timely  submit 
a  compliance  plan  under  the  provisions 
of  section  2  of  Pub.  L.  107-105,  115  Stat. 
1003  (ASCA)  must  comply  with  the 
applicable  requirements  of  subparts  I 
through  R  of  diis  part — 

(1)  Beginning  on  October  16,  2002, 
and  ending  on  October  15,  2003 — 

(i)  For  the  corresponding  time  period; 
or 

(ii)  For  the  time  period  beginning  on 
October  16,  2003. 

(2)  Beginning  on  and  after  October  16, 
2003,  for  the  corresponding  time  period. 

3.  Section  162.920  is  revised  to  read 
as  follows: 

§162.920    AvailaMltty  of  Implamentation 
spacifications. 

A  person  or  an  organization  may 
directly  request  copies  of  the 


implementation  standards  described  in 
subparts  I  through  R  of  this  part  from 
the  publishers  listed  in  this  section.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  implementation 
specifications  described  in  this  section 
for  incorporation  by  reference  in 
subparts  I  through  R  of  this  part  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  implementation 
specifications  described  in  this 
paragraph  are  also  available  for* 
inspection  by  the  public  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC; 
and  the  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244. 
Copy  requests  must  be  accompanied  by 
the  name  of  the  standard,  number,  if 
applicable,  and  version  number. 
Implementation  specifications  are 
available  for  the  following  transactions: 

(a)  ASC  XI 2N  specifications.  The 
implementation  specifications  for  ASC 
X12N  standards  may  be  obtained  from 
the  Washington  Publishing  Company, 
PMB  161,  5284  Randolph  Road, 
Rockville,  MD,  20852-2116;  Telephone 
(301)  949-9740;  and  FAX:  (301)  949- 
9742.  They  are  also  available  through 
the  Washington  Publishing  Company  on 
the  Internet  at http://www.wpc-edi. 
com/.  The  transaction  implementation 
specifications  are  as  follows: 

(1)  The  ASC  X12N  837— Health  Care 
Claim:  Dental,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X097  and  Addenda  to  Health 
Care  Claim:  Dental,  Version  4010, 
October  2002,  Washington  Publishing 
Company,  00401 0X097A1,  as  referenced 
in  §  162.1102  and  §  162.1802. 

(2)  The  ASC  X12N  837— Health  Care 
Claim:  Professional,  Voliunes  1  and  2, 
Version  4010,  May  2000,  Washington 
Publishing  Company,  004010X098  and 
Addenda  to  Health  Care  Claim: 
Professional,  Volumes  1  and  2,  Version 
4010,  October  2002,  Washington 
Publishing  Company,  004010X098A1, 
as  referenced  in  §  162.1102  and 
§162.1802. 

(3)  The  ASC  X12N  837— Health  Care 
Claim:  Institutional,  Volumes  1  and  2, 
Version  4010,  May  2000,  Washington 
Publishing  Company,  004010X096  and 
Addenda  to  Health  Care  Claim: 
Institutional,  Volumes  1  and  2,  Version 
4010,  October  2002,  Washington 
Publishing  Company,  004010X096A1  as 
referenced  in  §  162.1102  and  §  162.1802. 

(4)  The  ASC  XI 2N  835— Health  Care 
Claim  Paymenty Advice,  Version  4010, 
May  2000,  Washington  Publishing 
Company,  004010X091,  and  Addenda  to 
Health  Care  Claim  Payment/ Advice, 
Version  4010,  October  2002, 
Washington  Publishing  Company, 


Federal  Register /Vol.  68.  No.  34 /Thursday,  February  20,  2003 /Rules  and  Regulations  8397 


004010X091A1  as  referenced  m 
§162.1602. 

(5)  ASC  XI 2N  834— Benefit 
Enrollment  and  Maintenance,  Version 
4010,  May  2000,  Washington  Publishing 
Company,  004010X095  and  Addenda  to 
Benefit  Enrollment  and  Maintenance, 
Version  4010,  October  2002, 
Washington  Publishing  Company. 
00401 0X095 Al ,  as  referenced  in 
§162.1502. 

(6)  The  ASC  X12N  820— Payroll 
Deducted  and  Other  Group  Premium 
Payment  for  Insurance  Products, 
Version  4010,  May  2000,  Washington 
Publishing  Company,  004010X061,  and 
Addenda  to  Payroll  Deducted  and  Other 
Group  Premium  Payment  for  Insurance 
Products,  Version  4010,  October  2002, 
Washington  Publishing  Company, 
004010X061A1,  as  referenced  in 
§162.1702. 

(7)  The  ASC  X12N  278— Health  Care 
Services  Review — Request  for  Review 
and  Response,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X094  and  Addenda  to  Health 
Care  Services  Review — Request  for 
Review  and  Response,  Version  4010, 
October  2002,  Washington  Pubfishing 
Company,  004010X094A1,  as  referenced 
in  §162.1302. 

(8)  The  ASC  X12N-2 76/277  Health 
Care  Claim  Status  Request  and 
Response,  Version  4010,  May  2000, 
Washington  PubUshing  Company, 
004010X093  and  Addenda  to  Health 
Care  Claim  Status  Request  and 
Response,  Version  4010,  October  2002, 
Washington  Publishing  Company, 
004010X093A1,  as  referenced  in 
§162.1402. 

(9)  The  ASC  X12N  270/271— Health 
Care  Eligibility  Benefit  Inquiry  and 
Response,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X092  and  Addenda  to  Health 
Care  Eligibility  Benefit  Inquiry  and 
Response,  Version  4010,  October  2002, 
Washington  Publishing  Company, 
004010X092A1,  as  referenced  in 
§162.1202. 

(b)  Retail  pharmacy  specifications. 
The  hnplementation  specifications  for 
retaii^harmacy  standards  may  be 
obtained  for  a  fee  from  the  National 
Council  for  Prescription  Drug  Programs 
(NCPDP),  9240  E.  Raintree  Drive, 
Scottsdale,  AZ  85260;  Telephone  (480) 
477-1000;  and  FAX  (480)  767-1042. 
They  may  also  be  obtained  through  the 
Internet  at  http://www.ncpdp.org.  The 
transaction  implementation 
specifications  are  as  follows: 

(1)  The  Telecommunication  Standard 
Implementation  Guide  Version  5, 
Release  1  (Version  5.1),  September  1999, 
National  Council  for  Prescription  Drug 
Programs,  as  referenced  in  §  162.1102, 


§  162.1202,  §  162.1302,  §  162.1602,  and 
§162.1802.. 

(2)  The  Batch  Standard  Batch 
Implementation  Guide,  Version  1, 
Release  1  (Version  1.1),  January  2000, 
supporting  Telecommunication 
Standard  Implementation  Guide, 
Version  5,  Release  1  (Version  5.1)  for  the 
NCPDP  Data  Record  in  the  Detail  Data 
Record,  National  Council  for 
Prescription  Drug  Programs,  as 
referenced  in  §162.1102,  §162.1202, 

§  162.1302,  and  §  162.1802. 

(3)  The  National  Council  for 
Prescription  Drug  Programs  (NCPDP) 
equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1, 
Release  0,  February  1, 1996,  as 
referenced  in  §  162.1102,  §  162.1202, 

§  162.1602,  and  §  162.1802. 
4.  Section  162.1002  is  amended  by — 

A.  Revising  the  introductory  text  to 
the  section. 

B.  Redesignating  paragraphs  (a) 
through  (f)  as  paragraphs  (a)(1)  through 
(a)(6). 

C.  In  redesignated  paragraph  (a)(1), 
fiulher  redesignating  paragraphs  (1) 
through  (5)  as  paragraphs  (a)(l)(i) 
through  (a)(l)(v). 

D.  In  redesignated  paragraph  (a)(2), 
fiuther  redesignating  paragraphs  (1) 
through  (4)  as  paragraphs  (a)(2)(i) 
through  (a)(2)(iv). 

E.  In  redesignated  paragraph  (a)(3), 
further  redesignating  paragraphs  (1)  and 
(2)  as  paragraphs  (a)(3)(i)  and  (a)(3)(ii). 

F.  In  redesignated  paragraph  (a)(5), 
further  redesignating  paragraphs  (1) 
through  (7)  as  paragraphs  (a)(5)(i) 
through  (a)(5)(vii). 

G.  In  redesignated  paragraph  (a)(6), 
further  redesignating  paragraphs  (1) 
through  (3)  as  paragraphs  (a)(6)(i)    ' 
through  (a)(6)(iii). 

H.  Adding  new  paragraph  (a) 
introductory  text  and  paragraph  (b). 

The  republication  and  additions  read 
as  follows: 

§162.1002    Madical  data  coda  sets. 

The  Secretary  adopts  the  following 
maintaining  organization's  code  sets  as 
the  standard  medical  data  code  sets: 

(a)  For  the  period  from  October  16, 
2002  through  October  15,  2003: 
***** 

(b)  For  the  period  on  and  after     < 
October  16,  2003: 

(1)  The  code  sets  specified  in 
paragraphs  (a)(1),  (a)(2),(a)(4),  and  (a)(5) 
of  this  section. 

(2)  National  Drug  Codes  (NDC),  as 
maintained  and  distributed  by  FfflS,  for 
reporting  the  following  by  retail 
pharmacies: 

(i)  Drugs, 
(ii)  Biologies. 

(3)  The  Healthcare  Common 
Procedure  Coding  System  (HCPCS),  as 


maintained  and  distributed  by  HHS,  for 
all  other  substances,  equipment, 
supplies,  or  other  items  used  in  health 
care  services,  with  the  exception  of 
drugs  and  biologies.  These  items 
include,  but  are  not  limited  to,  the 
following: 

(i)  Medical  supplies. 

(ii)  Orthotic  and  prosthetic  devices. 

(iii)  Durable  medical  equipment. 

5.  Section  162.1102  is  revised  to  read 
as  follows: 

§162.1102    Standards  for  health  car* 
claims  or  equivalent  encounter  information 
transaction. 

The  Secretary  adopts  the  following 
standards  for  the  health  care  claims  or 
equivalent  encounter  information 
transaction: 

(a)  For  the  period  from  October  16, 
2002  through  October  15,  2003: 

(1)  Retail  pharmacy  drug  claims.  The 
National  Council  for  Prescription  Drug 
Programs  (NCPDP)  Telecommunication 
Standard  Implementation  Guide, 
Version  5,  Release  1,  September  1999, 
and  equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1, 
Release  0  February  1, 1996. 
(hicorporated  by  reference  in  §  162.920). 

(2)  Dental  health  care  claims.  The 
ASC  XI 2N  837— Health  Care  Claim: 
Dental,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X097.  (Incorporated  by  reference 
in  §  162.920). 

(3)  Professional  health  care  claims. 
The  ASC  XI 2N  837— Health  Care  Claim: 
Professional,  Volumes  1  and  2,  Version 
4010,  May  2000,  Washington  Publishing 
Company,  004010X098.  (Incorporated 
by  reference  in  §  162.920). 

(4)  Institutional  health  care  claims. 
The  ASC  X12N  837— Health  Care  Claim: 
Institutional,  Volumes  1  and  2.  Version 
4010,  May  2000,  Washington  Publishing 
Company,  004010X096.  (Incorporated 
by  reference  in  §  162.920). 

(b)  For  the  period  from  October  16, 
2002  through  October  15,  2003: 

(1)  Retail  pharmacy  drugs  claims.  The 
National  Council  for  Prescription  Drug 
Programs  (NCPDP)  Telecommimication 
Standards  Implementaiton  Guide, 
Version  5,  Release  1,  September  1999, 
and  equivalent  NCPDP  Batch  Standards 
Batch  Implementation  Guide,  Version  1, 
Release  1,  {Version  1.1),  January  2000. 
supporting  Telecomunication  Version 
5.1  for  the  NCPDP  Data  Record  in  the 
Detail  Data  Record.  (Incorporated  by 
reference  in  §  162.920). 

(2)  Dental,  health  care  claims.  The 
ASC  XI 2N  837— Health  Care  Claim: 
Dental,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X097.  and  Addenda  to  Health 
Care  Claim:  Dental,  Version  4010, 
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October  2002.  Washington  Publishing 
Company.  004010X097A1. 
(Incorporated  by  reference  in  §  162.920). 

(3)  Professional  healt  care  claims.  The 
ASC  XI 2N  837— Health  Care  Claims: 
Professional.  Volumes  1  and  2,  Version 
4010.  may  2000,  Washington  Publishing 
Company.  004010X098  and  Addenda  to 
Health  Care  Claims:  Professional, 
Volumes  1  and  2.  Version  4010,  October 
2002.  Washington  Publishing  Company, 
004010x098Al.  (Incorporated  by 
reference  in  §  162.920). 

(4)  Institutional  health  care  claims. 
The  ASC  X12N  837— Health  Care  Claim: 
Institutional,  Volumes  1  and  2,  Version 
4010.  May  2000.  Washington  Publishing 
Company,  004010X096.  (Incorporated 
by  reference  in  §  162.920). 

6.  Section  162.1202  is  revised  to  read 
as  follows: 

§  162.1202    Standards  for  eligibility  for  a 
health  plan  transaction. 

,  The  Secretary  adopts  the  following 
stemdards  for  the  eligibility  for  a  health 
plan  transaction: 

(a)  For  the  period  from  October  16, 
2002  through  October  15,  2003: 

(1)  Retail  pharmacy  drugs.  The 
National  Council  for  Prescription  Drug 
Programs  Telecommunications 
Standards  Implementaiton  Guide, 
Version  5,  Release  1,  September  1999, 
and  equivalent  NCPDP  Batch  Standards 
Batch  Implementation  Guide,  Version  1, 
Release  0,  February  1, 1996. 
(Incorporated  by  reference  in  §  162.920). 

(2)  Dental,  professional,  and 
institutional  health  care  eligibility 
benefit  inquiry  and  response.  The  ASC 
X12N  270/271— Health  Care  Eligibility 
Benefit  Inquiry  and  Response,  Version 
4010.  May  2000.  Washington  Publishing 
Company,004010X092.  (Incorporated  by 
reference  in  §  162.920). 

(b)  For  the  period  on  and  after 
October  16.  2003: 

(1)  Retail  pharmacy  drug  claims.  The 
National  Council  for  Prescription  Drug 
Programs  (NCPDP)  Telecommunication 
Standard  Implementation  Guide, 
Version  5,  Release  1,  September  1999, 
and  equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1 , 
Release  1  (Version  1.1),  January  2000, 
supporting  Telecommunication  Version 
5.1  for  the  NCPDP  Data  Record  in  the 
Detail  Data  Record.  (Incorporated  by 
reference  in  §  162.920). 

(2)  Dental,  professional,  and 
institutional  health  care  eligibility 
benefit  inquiry  and  response.  The  ASC 
X12N  270/271— Health  Care  Eligibility 
Benefit  Inquiry  and  Response,  Version 
4010,  May  2000,  Washington  Publishing 
Company,  004010X092.  (Incorporated 
by  reference  in  §  162.920). 


(b)  For  the  period  on  and  after 
October  16,  2003: 

(1)  Retail  pharmacy  drugs.  The 
National  Council  for  Prescription  Drug 
Programs  Telecommunication  Standard 
Implementation  Guide,  Version  5, 
Release  1  (Version  5.1),  September  1999, 
and  equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1, 
Release  1  (Version  1.1),  January  2000 
supporting  Telecommunications 
Standard  Implementation  Guide, 
Version  5,  Release  1  (Version  5.1)  for  the 
NCPDP  Data  Record  in  the  Detail  Data 
Record.  (Incorporated  by  reference  in 
§162.920). 

(2)  Dental,  professional,  and 
institutional  health  care  eligibility 
benefit  inquiry  and  response.  The  ASC 
X12N  270/271— Health  Care  Eligibility 
Beneht  Inquiry  and  Response,  Version 
4010.  May  2000,  Washington  Publishing 
Company,  004010X092  and  Addenda  to 
Health  Care  Eligibility  Benefit  Inquiry 
and  Response,  Version  4010,  October 
2002,  Washington  Publishing  Company, 
004010X092A1.  (Incorporated  by 
reference  in  §  162.920). 

7.  Section  162.1302  is  revised  to  read 
as  follows: 

§162.1302    Standards  for  referral 
certification  and  authorization  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  referral  certification 
and  authorization  transaction: 

(a)  For  the  period  from  October  16, 
2002,  thrgugh  October  15,  2003:  The 
ASC  XI 2N  278— Health  Care  Services 
Review — Request  for  Review  and 
Response,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X094.  (Incorporated  by  reference 
in  §  162.920). 

(b)  For  the  period  on  and  after 
October  16,  2003: 

(1)  Retail  pharmacy  drug  referral 
certification  and  authorization.  The 
NCPDP  Telecommunication  Standard 
Implementation  Guide,  Version  5, 
Release  1  (Version  5.1),  September  1999, 
and  equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1 , 
Release  1  (Version  1.1),  January  2000, 
supporting  Telecommunications 
Standard  Implementation  Guide, 
Version  5,  Release  1  (Version  5.1)  for  the 
NCPDP  Data  Record  in  the  Detail  Data 
Record.  (Incorporated  by  reference  in 

§  162.920). 

(2)  Dental,  professional,  and 
institutional  referral  certification  and 
authorization.  The  ASC  X12N  278— 
Health  Care  Services  Review — Request 
for  Review  and  Response,  Version  4010, 
May  2000,  Washington  Publishing 
Company,  004010X094  and  Addenda  to 
Health  Care  Services  Review — Request 
for  Review  and  Response,  Version  4010, 


October  2002,  Washington  Publishing 
Company,  004010X094A1. 
(Incorporated  by  reference  in  §  162.920). 

8.  Section  162.1402  is  revised  to  read 
as  follows: 

§  162.1402    Standards  for  health  care  claim 
status  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  health  care  claim 
status  transaction: 

(a)  For  the  period  fi-om  October  16, 
2002  through  October  15,  2003:  The 
ASC  X12N-276/277  Health  Care  Claim 
Status  Request  and  Response,  Version 
4010,  May  2000,  Washington  Publishing 
Company,  004010X093.  (Incorporated 
by  reference  in  §  162.920). 

(b)  For  the  period  on  and  after 
October  16,  2003:  The  ASC  X12N-276/ 
277  Health  Care  Claim  Status  Request 
and  Response,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X093  and  Addenda  to  Health 
Care  Claim  Status  Request  and 
Response,  Version  4010,  October  2002, 
Washington  Publishing  Company, 
00401 0X093A1.  (Incorporated  by 
reference  in  §  162.920). 

9.  Section  162.1502  is  revised  to  read 
as  follows: 

§  1 62.1 502    Standards  for  enrollment  and 
disenrollment  in  a  health  plan  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  eiux}llment  and 
disenrollment  in  a  health  plan 
transaction. 

(a)  For  the  period  fi-om  October  16, 
2002  through  October  15,  2003:  ASC 
XI 2N  834— Benefit  Enrolhnent  and 
Maintenance,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X095.  (Incorporated  by  reference 
in  §162.920). 

(b)  For  the  period  on  and  after 
October  16,  2003:  ASC  X12N  834— 
Benefit  Enrollment  and  Maintenance, 
Version  4010,  May  2000,  Washington 
Publishing  Company,  004010X095  and 
Addenda  to  Benefit  Enrollment  and 
Maintenance,  Version  4010,  October 
2002,  Washington  Publishing  Company, 
004010X095 Al.  (Incorporated  by 
reference  in  §  162.920). 

10.  Section  162.1602  is  revised  to  read 
as  follows: 

§  1 62.1 602    Standards  for  health  cara 
payment  and  remittance  advice  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  health  care  payment 
and  remittance  advice  transaction. 

(a)  For  the  period  firom  October  16, 
2002  through  October  15,  2003: 

(1)  Retail  pharmacy  drug  claims  and 
remittance  advice.  The  NCPDP 
Telecommunication  Standard 
Implementation  Guide,  Version  5 
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Release  1,  September  1999,  and 
equivalent  NCPDP  Batch  Standard 
Batch  Implementation  Guide,  Version  1 
Release  0,  February  1, 1996. 
(Incorporated  by  reference  in  §  162.920). 

(2)  Dental,  professional,  and 
institutional  health  care  claims  and 
remittance  advice.  The  ASC  X12N 
835— Health  Care  Claim  Payment/ 
Advice,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X091.  (Incorporated  by  reference 
in  §  162.920). 

(b)  For  the  period  on  and  after 
October  16,  2003:  Health  care  claims 
and  remittance  advice.  The  ASC  X12N 
835— Health  Care  Claim  Payment/ 
Advice.  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X091.  and  Addenda  to  Health 
Care  Claim  Payment/Advice,  Version 
4010,  October  2002,  Washington 
Publishing  Company,  004010X091A1. 
(Incorporated  by  reference  in  §  162.920). 

11.  Section  162.1702  is  revised  to  read 
as  follows: 

§  1 62.1 702    Standards  for  health  plan 
premium  payments  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  health  care  premium 
payments  transaction. 

(a)  For  the  period  fi-om  October  16, 
2002  through  October  15,  2003:  The 
ASC  XI 2N  820— Payroll  Deducted  and' 
Other  Group  Premium  Payment  for 
Insurance  Products,  Version  4010,  May 
2000,  Washington  Publishing  Company, 
004010X061.  (Incorporated  by  reference 
in  §162.920). 

(h)  For  the  period  on  and  after 
October  16,  2003:  The  ASC  X12N  820— 
Payroll  Deducted  and  Other  Group 
Premium  Payment  for  Insurance 
Products,  Version  4010,  May  2000, 
Washington  Publishing  Company, 
004010X061,  and  Addenda  to  Payroll 
Deducted  and  Other  Group  Premium 
Payment  for  Insurance  Products, 


Version  4010,  October  2002, 
Washington  Pubfishing  Company, 
004010X061A1.  (Incorporated  by 
reference  in  §  162.920). 

12.  Section  162.1802  is  revised  to  read 
as  follows: 

§162.1802    Standards  for  coordination  of 
benefits  information  transaction. 

The  Secretary  adopts  the  following 
standards  for  the  coordination  of 
benefits  information  transaction. 

(a)  For  the  period  from  October  16. 
2002  through  October  15,  2003: 

(1)  Retail  pharmacy  drug  claims.  The 
National  Council  for  Prescription  Drug 
Programs  Telecommunication  Standard 
Implementation  Guide,  Version  5, 
Release  1,  September  1999,  and 
equivalent  NCTOP  Batch  Standard 
Batch  Implementation  Guide,  Version  1 , 
Release  0.  February  1,  1996. 
(Incorporated  by  reference  in  §  162.920). 

(2)  Dental  health  care  claims.  The 
ASC  X12N  837— Health  Care  Claim: 
Dental,  Version  4010,  May  2000, 
Washington  PubUshing  Company, 
004010X097.  (Incorporated  by  reference 
in  §  162.920). 

(3)  Professional  health  care  claims. 
The  ASC  XI 2N  837— Health  Care  Claim: 
Professional,  Voliunes  1  and  2,  Version 
4010,  May  2000,  Washington  Publishing 
Company.  004010X098.  (Incorporated 
by  reference  in  §  162.920). 

(4)  Institutional  health  care  claims 
The  ASC  X12N  837— Health  Care 

Claim:  Institutional,  Volumes  1  and  2, 
Version  4010,  May  2000,  Washington 

Publishing  Company,  004010X096. 
(Incorporated  by  reference  in  §  162.920). 

(b)  For  the  period  on  and  after 
October  16,  2003: 

(1)  Retail  pharmacy  drug  claims.  The 
National  Council  for  Prescription  Drug 
Programs  Telecommimication  Standard 
Implementation  Guide,  Version  5, 
Release  1  (Version  5.1),  September  1999, 
and  equivalent  NCPDP  Batch  Standard 


Batch  Implementation  Guide,  Version  1, 
Release  1  (Version  1.1),  January  2000, 
supporting  Telecommunications 
Standard  Implementation  Guide, 
Version  5,  Release  1  (Version  5.1)  for  the 
NCPDP  Data  Record  in  the  Detail  Data 
Record.  (Incorporated  by  reference  in 
§  162.920). 

(2)  Dental  health  care  claims.  The 
ASC  X12N  837— Health  Care  Claim- 
Dental,  Version  4010,  May  2000, 
Washington  Publishing  Company 
004010X097  and  Addenda  to  Health 
Care  Claim:  Dental.  Version  4010. 
October  2002 .  Washington  Publishing 
Company.  00401 0X097A1. 
(Incorporated  by  reference  in  §  162.920). 

(3)  Professional  health  care  claims. 
The  ASC  XI 2N  837— Health  Care  Claim: 
Professional.  Volumes  1  and  2.  Version 
4010.  May  2000.  Washington  PubUshing 
Company,  004010X098  and  Addenda  to 
Health  Care  Claim:  Professional, 
Volumes  1  and  2,  Version  4010,  October 
2002,  Washington  Publishing  Company, 
004010X098A1 .  (Incorporated  by 
reference  in  §  162.920). 

(4)  Institutional  health  care  claims 
The  ASC  XI 2N  837— Health  Care  Claim: 
Institutional.  Volumes  1  and  2,  Version 
4010,  May  2000,  Washington  Publishing 
Company.  004010X096  and  Addenda  to 
Health  Care  Claim:  Institutional, 
Voliunes  1  and  2,  Version  4010,  October 
2002,  Washington  Publishing  Company 
004010X096A1.  (Incorporated  by 
reference  in  §  162.920). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare—  Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  31,  2003. 
Tommy  G.  Thompson, 
Secretary. 

(FR  Doc.  03-3876  Filed  2-13-03;  3:07  pm] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  101&-AC43 

Oil  and  Gas  and  Sulphur  Operations  in 
tlie  Outer  Continental  Shelf— Oil  and 
Gas  Drilling  Operations 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

action:  Final  rule^ 

summary:  This  final  rule  restructures 
the  requirements  for  oil  and  gas  drilling 
operations  on  the  Outer  Continental 
Shelf  (OCS),  adds  some  new 
requirements,  and  converts  the 
regulations  into  plain  language.  The 
restructuring  of  the  rule  follows  the 
logical  sequence  of  obtaining  approval 
to  drill  a  well  and  conducting  drilling 
operations.  The  final  rule  also  removes 
overly  prescriptive  requirements  and 
updates  requirements  to  reflect  changes 
in  drilling  technology.  Restructuring  the 
drilling  requirements  makes  the 
regulations  easier  to  read,  understand, 
and  follow.  The  technical  changes  will 
help  ensure  that  lessees  conduct 
operations  in  a  Scife  manner. 
EFFECTIVE  DATE:  The  rule  is  effective 
March  24,  2003.  The  incorporation  by 
reference  of  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  March  24, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hauser,  Engineering  and 
Operations  Division,  at  (703)  787-1613. 
SUPPLEMENTARY  INFORMATION:  On  June 
21,  2000,  we  published  a  Notice  of 
Proposed  Rulemaking  (65  FR  38453), 
titled  "Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf— Oil  and  Gas  Drilling  Operations" 
to  revise  the  subpart  D  regulations  of 
part  250,  with  exception  of  the 
regulations  on  Hydrogen  Sulfide  under 
30  CFR  250.417.  The  proposed  rule  had 
a  90-day  comment  period  that  we 
extended  to  120  days  on  July  27,  2000 
(65  FR  46126).  The  extended  comment 
period  closed  on  October  19,  2000. 

Differences  Between  Proposed  and 
Final  Rules  Not  Directly  Related  to 
Comments 

In  addition  to  changes  we  made  to  the 
final  rule  in  response  to  public 
comments,  we  reworded  several 
sections  to  further  clarify  the 
requirements.  We  also  changed  several 
section  titles  to  better  reflect  the  intent 
of  the  sections.  The  following  are  the 
changes  by  section: 


•  Section  250.403 — We  divided  the 
requirements  contained  in  the  table  in 
this  section  into  three  new  sections.  We 
believe  this  change  provides  a  better 
understanding  of  the  requirements.  The 
new  sections  are: 

250.404  What  are  the  requirements  for 
the  crown  block? 

250.405  What  are  the  safety 
requirements  for  diesel  engines  on  a 
drilling  ric? 

250.406  What  additional  safety 
measures  must  I  take  when  I  conduct 
drilling  operations  on  a  platform  that 
has  producing  wells  or  has  other 
hydrocarbon  flow? 

•  New  §  250.405 — We  added  engines 
on  escape  capsules  to  the  list  of  diesel 
engines  that  you  do  not  have  to  equip 
with  an  air  intake  device.  We  believe 
that  this  device  should  not  be  required 
on  an  escape  capsule.  We  also  revised 
paragraph  (b)  by  adding  the  term 
"remote"  to  manual  air  intake  shutdown 
device  so  that  the  requirement  means 
the  same  as  the  previous  requirement. 
Paragraph  (b)  now  reads  as  follows:  "For 
a  diesel  engine  that  is  continuously 
manned,  you  may  equip  the  engine  with 
either  an  automatic  or  remote  manual 
air  intake  shutdown  device;". 

•  New  §  250.406(b)— This  paragraph 
applies  to  shutting  in  producing  wells 
during  the  movement  of  a  drilling  rig  on 
and  off  a  location.  We  clarified  the 
requirements  of  this  section  in  response 
to  comments  ftt)m  the  Offshore 
Operators  Committee.  (OOC)  (see 
discussion  in  OOC  comments  section). 
We  want  to  further  clarify  in  the 
preamble  of  this  rule  that  the  same 
requirements  to  shut  in  producing  wells 
would  apply  when  a  lessee  moves  in  a 
drilling  rig  or  coiled  tubing  unit  to 
complete  or  workover  a  well.  We  pljm 
to  clearly  state  these  requirements  for 
completion  and  workover  activities  in 
revisions  of  subparts  E  and  F  that  we 
anticipate  proposing. 

•  Sections  250.408  and  250.409— We 
added  two  new  sections  to  address  the 
use  of  alternative  procedures  or 
equipment  during  drilling  operations 
and  obtaining  departures  from  the 
drilling  regulations.  We  made  this 
revision  to  clearly  state  the  procedures 
for  using  alternative  procedures  or 
equipment  and  for  obtaining  departures 
from  the  drilling  regulations.  We  also 
removed  phrases  similar  to  "or  as 
otherwise  approved  by  the  District 
Supervisor"  throughout  the  rule  because 
you  may  request  a  departiue  or  the  use 
of  alternative  procediues  or  equipment 
with  respect  to  any  of  the  drilling 
requirements  prescribed  in  the  rule, 
provided  the  rationale  is  appropriate. 

•  Section  250.414 — We  added  an 
introductory  sentence  to  this  section 


which  states  that  the  drilling  prognosis 
must  include  a  brief  description  of  the 
procedures  that  you  will  follow  in 
drilling  the  well.  That  description 
includes  the  nine  items  listed  (a) 
through  (i)  in  this  section  and  any  other 
events  or  procedures  that  are  out  of  the 
ordinary  for  drilling  activities.  We  also 
moved  the  paragraph  on  listing  and 
describing  departures  or  requests  to  use 
alternative  procedures  and  equipment  to 

this  section. 

•  Section  250.421(d)— We  revised 
this  paragraph  to  read  as  follows:  "As  a 
minimum,  you  must  cement  the  annular 
space  500  feet  above  the  casing  shoe  and 
500  feet  above  each  zone  to  be  isolated." 
We  inserted  the  phrase  "500  feet  above" 
before  "each  zone"  to  ensure  that  there 
was  no  confusion  about  cementing 
requirements  for  the  intermediate 
casing.  This  clarification  is  consistent 
with  the  current  regulations. 

•  Section  250.424 — We  converted  the 
requirements  for  pressiue  testing  casing 
into  a  table.  This  will  make  the 
requirements  easier  to  understand. 

•  Section  250.427 — We  clarified  the 
requirement  for  when  you  must  conduct 
a  pressure  integrity  test  after  drilling 
new  hole  below  the  casing  shoe.  The 
original  requirement  stated  a  maximum 
amount  that  you  could  drill  before 
conducting  the  test  (50  feet).  The 
revised  requirement  has  both  a 
minimum  (10  feet)  and  a  maximum  (50 
feet)  amount  that  you  could  drill  before 
conducting  the  test.  This  will  remove 
any  confusion  about  how  much  new 
formation  you  must  drill  before 
conducting  the  t6st. 

•  Section  250.465(a)(3)— We  revised 
this  paragraph  to  require  the  submittal 
of  a  plat  certified  by  a  registered  land 
surveyor  when  you  determine  the  well's 
final  surface  location,  water  depth,  and 
the  rotary  kelly  bushing  elevation.  This 
requirement  is  consistent  with  the  " 
current  regulations.  The  certified  plat 
serves  a  useful  purpose  because  it 
provides  certainty  to  the  well's  location. 
In  some  instances,  submittals  of  non- 
certified  plats  or  reliance  upon  the 
planned  location  plat  provide  only  a 
rough  idea  of  where  the  well  may  be 
located. 

Changes  to  Drilling  and  Well  Forms  Not 
Related  to  Comments 

Through  a  separate  process.  MMS 
revised  the  associated  30  CFR  250, 
subpart  D,  drilling  and  well  forms 
MMS-123.  MMS-123S,  MMS-124. 
MMS-125.  and  MMS-133.  We  are 
conducting  the  form  revisions  in 
compliance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  and  as  part  of  our  efforts  to 
implement  the  Government  Paperwork 
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Elimination  Act  and  streamline  data 
collection.  The  revised  forms  were 
published  for  comment  in  the  Federal 
Register  on  May  1.  2002  (67  FR  21718). 
In  addition  to  revising  some  of  the  data 
elements  on  each  form,  we  changed  the 
titles  of  forms  MMS-124  (Sundry 
Notices  and  Reports  on  Wells  changed 
to  Application  for  Permit  to  Modify). 
MMS-125  (Well  Summary  Report 
changed  to  End  of  Operations  Report), 
and  MMS-133  (Weekly  Activity  Report 
changed  to  Well  Activity  Report).  In 
accordance  with  the  PRA,  we  submitted 
the  revised  forms  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  The  OMB  approved  the  use  of 
the  new  forms  in  October  2002  and 
these  final  regulations  incorporate  the 
changes  to  the  forms. 

Comments  on  the  Rule 

We  received  11  sets  of  comments  on 
the  proposed  rule  and  other 
considerations  for  drilling  regulations. 
The  comments  came  fi'om  four  oil  and 
gas  lessees/operators  (Chevron  USA 
Production  Company,  Shell  Exploration 
&  Production  Company,  Torch 
Operating  Company,  and  Mariner 
Energy),  two  drilling  contractors  (Noble 
Drilling  Services  and  Rowan 
Companies),  three  trade  organizations 
(American  Petroleum  Institute  (API), 
OOC,  and  International  Association  of 
Drilling  Contractors  (lADC),  one 
consultant  (West.  Inc.),  and  one  private 
citizen  (James  E.  May).  You  may  view 
these  comments  and  the  Notice  of 
Proposed  Rulemaking  (NPR)  on  the 
MMS  Web  site  at  address:  http:// 
www.mms.gov/federalregister/ 
PublicComments/mlecomm.htm.  The 
OOC  and  lADC  provided  the  most 
comprehensive  sets  of  comments  on  the 
proposed  rule.  Three  of  the  operators 
and  both  drilling  contractors  fully 
supported  the  comments  of  their 
respective  trade  organizations  and 
provided  additional  comments.  The  API 
noted  that  it  worked  with  OOC  in 
preparing  detailed  comments  on  the 
rule  and  fully  supports  the  comments 
submitted  by  OOC.  The  OOC  presented 
its  comments  on  specific  sections  of  the 
rule  in  a  table  that  identified  the 
section,  suggested  changes,  and 
provided  rationale  for  those  changes. 
We  found  this  to  be  an  informative 
format  for  reviewing  comments  and 
have  used  that  format  to  respond  to 
OOC's  comments. 

We  organized  our  responses  to 
comments  on  the  NPR  into  three 
sections.  These  sections  address  the 
following  topics: 

I.  General  comments  and  comments 
on  other  considerations  for  drilling 
regulations  (i.e.,  need  for  regulations  on 


the  use  of  coiled  tubing,  mandatory  use 
of  automated  pipe  handling  systems); 

II.  Comments  on  specific  sections  that 
OOC  did  not  address  in  its  comments; 
and 

III.  OOC's  comments  on  specific 
sections  (table  format). 

I.  General  Comments  and  Responses 

•  Comment:  The  use  of  Lessees/ 
Operators/Contractors  relates  better  to 
these  regulations  than  the  use  of  "I"  and 
"you." 

Response:  We  disagree.  The  use  of  "I" 
and"  "you"  in  the  regulations 
essentially  replaces  the  terms  "lessees, 
operators,  and  contractors."  It  is  much 
easier  to  say  '.'you  must"  versus  the 
"lessee/operator/contractor  must." 

•  Comments  on  Incorporating  API 
Recommended  Practice  (RP)  53, 
Recommended  Practice  for  Blowout 
Prevention  Equipment  Systems  for 
Drilling  Wells  (API  RP  53)  into  the 
regulations:  One  commenter  stated  that 
the  incorporation  of  specific  sections  of 
API  RP  53  is  appropriate  because 
incorporation  of  the  entire  document 
would  lack  the  specificity  needed  for 
the  regulations.  Another  conunenter 
recommended  that  the  entire  contents  of 
API  RP  53  should  be  incorporated  by 
reference  to  provide  overall  guidelines 
for  blowout  preventer  (BOP)  systems. 

Response:  MMS  has  incorporated 
specific  sections  of  API  RP  53  into  the 
regulations  as  proposed.  The  primary 
reason  for  selecting  specific  sections 
was  to  provide  needed  specificity  to  the 
existing  requirements.  However,  API  RP 
53  provides  excellent  guidelines  for 
operating  and  maintaining  BOP  systems, 
and  MMS  will  consider  incorporating 
the  entire  document  in  a  future  revision 
of  the  drilling  regulations. 

MMS  will  also  consider  the 
incorporation  of  other  API  drilling 
dociunents.  MMS  recently  contracted 
with  West,  Inc.  to  review  and  compare 
three  API  Recommended  Practices  to 
MMS  regulations  and  lADC's  Deepwater 
Guidelines.  The  three  Recommended 
Practices  are: 

1.  16E — Design  of  Control  Systems  for 
Drilling  Well  Control  Equipment; 

2.  64 — Diverter  System  Equipment 
and  Operations;  and 

3.  16Q— Design,  Selection,  Operation, 
and  Maintenance  of  Marine  Drilling 
Riser  Systems. 

West,  Inc.'s  complete  report  is 
available  on  the  MMS  Web  site  at  ftp:/ 
/www.mms.goV/TARProjects/SSO/ 
380AA.pdf 

•    Comments  on  Automated  Pipe 
Handling  Systems:  This  topic  generated 
many  comments,  most  of  which 
disagreed  with  requiring  automated 
pipe  handling  systems.  Comments 


against  requiring  these  systems  included 
the  following: 

— Little  data  exist  to  support  the  theory 
that  automated  pipe  handling  systems 
»     measurably  improve  personnel  safety; 
— Automated  pipe  handling  systems 
create  new  safety  hazards  (i.e.,  new 
pipe  racking  systems  have  introduced 
additional  tripping  hazards  to  rig  floor 
personnel  which  have  resulted  in  lost 
time  incidents); 
— Costs  (including  capital  and  out-of- 
service  time)  to  retrofit  the  driUing 
units  would  not  be  justified 
considering  the  perceived  safety 
benefits; 
— Some  drilling  units  could  not  be 
retrofitted  due  to  space  limitations 
and/or  due  to  the  added  weight  of  the 
automated  pipe  handling  equipment; 
and 
— Reliability  is  an  issue  with  some 
automated  systems 
Other  comments  questioned  if 
automated  systems  meant  totally 
automated  pipe  handling  systems  or  just 
a  subset  of  automated  rig  floor 
equipment  such  as  iron  roughnecks, 
spinners,  and  power  slips.  Commenters 
also  asked  if  operations  would  have  to 
be  suspended  if  the  automated  systems 
were  not  available  due  to  downtime. 
While  the  vast  majority  of  the  comments 
were  against  requiring  automated 
systems,  one  comment  said  that  MMS 
should  require  some  automated  rig  floor 
equipment,  but  those  requirements 
should  be  flexible  and  a  practical 
application  of  existing  technology. 
Response:  MMS  appreciates  the 
comments  industry  has  provided  on  this 
topic,  and  we  now  have  a  better 
understanding  of  how  a  requirement  for' 
an  automated  pipe  handling  system 
could  impact  the  drilling  industry  and 
drilling  operations.  One  of  the  purposes 
for  raising  this  issue  in  the  preamble  of 
the.proposed  rule  was  to  elicit  this 
information.  This  final  rule  does  not 
include  any  requirements  for  automated  - 
pipe  handling  systems  or  automated  rig 
floor  equipment.  Nor  is  MMS 
proceeding  with  any  proposed 
regulations  on  these  systems  at  this 
time. 

•  Comments  on  Best  Cementing 
Practices:  Most  comments  were  along 
the  lines  that  best  cementing  practices 
should  be  used  where  possible,  but  that 
specific  practices  should  not  be 
mandated  by  specific  requirements. 
OOC  stated  that  the  complexity  of 
cementing  operations  and  a  variety  of 
cements  are  not  good  candidates  for 
prescriptive  requirements.  One 
suggested  approach  was  to  supplement 
current  cement  compressive  strength 
and  height  requirements  with  regulatory 
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guidelines  that  would  allow  the  needed 
flexibility  to  determine  which  practices 
are  applicable  to  the  particular  down- 
hole  environment.  Several  commenters 
noted  that  they  are  participating  in  an 
API/International  Standards 
Organization  (ISO)  Cementing 
Committee  to  discuss  best  cementing 
practices  with  MMS  and  develop 
appropriate  guidance  for  best  cementing 
practices. 

Response:  MMS  will  continue  with 
the  cementing  requirements  as  proposed 
in  this  rule.  These  requirements  are 
similar  to  the  requirements  that  were  in 
the  previous  regulations.  As  notedin 
the  above  comment,  MMS  is 
participating  in  the  API/ISO  Cementing 
Committee  and  will  work  with  the 
committee  to  develop  appropriate 
guidelines  for  cementing  practices.  We 
may  take  further  regulatory  actions  after 
the  committee  completes  its  work. 

•  Comment:  One  commenter  said  that 
the  proposed  regulations  do  not  protect 
the  environment  enough,  and  that  MMS 
is  aware  of  a  substantial  number  of  OCS 
wells  that  are  leaking  oil  to  the  surface 
and  between  formations.  The 
commenter  asserted  that  the  proposed 
rule  aggravates  this  problem  by  using 
the  term  "cementing."  The  commenter 
asked  why  MMS  allows  oil  companies 
to  use  cement  and  not  other  sealants. 

Response:  MMS  believes  that  the 
proposed  regulations  for  cementing 
wells  provide  adequate  protection  to  the 
environment.  MMS  also  believes  that 
there  are  opportunities  to  improve 
cements  and  cementing  practices  so, 
over  the  years,  MMS  has  participated  in 
a  number  of  research  projects  that 
examined  ways  to  improve  cementing  in 
oil  and  gas  wells.  We  continue  to 
participate  in  cementing  research  efforts 
and  other  efforts,  such  as  the  API/ISO 
Cementing  Committee,  to  ensure  that 
cementing  technology  continues  to 
advance.  MMS  requires  industry  to  use 
cement  to  seal  formations  and  plug 
wells  because  it  works;  however,  we 
will  allow  industry  to  use  other  sealants 
if  they  provide  equal  or  better 
performance  than  cement.  In  the  past, 
these  generic  requests  to  expand  the 
rules  to  allow  the  use  of  other 
"sealants"  have  sometimes  actually 
been  attempts  to  get  approval  to  use 
clays,  gels,  and  other  low  compressive 
strength,  non-hardening  compounds. 

MMS  knows  of  only  a  few  abandoned 
wells  that  have  leaked  after  permanent 
abandonment.  When  we  become  aware 
of  an  abandoned  well  that  is  leaking,  we 
require  the  operator  of  record  to  take 
immediate  action  to  remedy  the 
situation.  Also,  to  further  our  awareness 
of  potential  leaking  abandoned  wells, 
MMS  has  recently  sponsored  research  to 


identify  leaking  abandoned  wells  by 
using  remote  sensing. 

•  Comment  on  regulating  coiled 
tubing  drilling:  The  OOC  commented 
that  MMS  was  taking  the  correct 
approach  by  not  proposing  specific 
regulations  for  coiled  tubing  drilling. 
OOC  agreed  that  a  better  understanding 
of  these  operations  and  the  amount  of 
activity  that  is  likely  to  take  place  on  the 
OCS  was  necessary  before  drafting 
regulations.  OOC  stated  that  the 
existing/proposed  provisions  in  subpart 
D,  coupled  with'flie  District 
Supervisors'  authority  to  approve 
alternative  techniques  and  procedures, 
adequately  addresses  the  regulatory 
mandates.  OOC  also  supported  the  use 
of  API  RP  5C7  for  Coiled  Tubing 
Operations  in  Oil  and  Gas  Well  Services 
(API  RP  5C7)  as  a  guideline  when 
preparing  the  appropriate  regulations. 

Response:  MMS  will  continue  to 
monitor  the  use  of  coil  tubing  on  the 
OCS  and  will  propose  additional 
regulations  as  needed. 

II.  Comments  on  Specific  Sections  That 
the  OOC  Did  Not  Address  in  Its 
Comments 

•  Comment  on  §  250.404     What 
mobile  drilling  unit  movements  must  I 
report?  This  requirement  should  be 
waived  after  conmiencement  of  the  first 
well  on  a  platform. 

Response:  We  have  revised  this 
section  to  clearly  state  what  rig 
movements  the  lessee  must  report  to 
MMS.  This  includes  the  movement  of 
both  mobile  offshore  drilling  units 
(MODU)  and  platform  rigs.  We  need  this 
information  to  ensure  that  our 
inspectors  have  the  correct  information 
in  hand  when  they  arrive  at  a  platform 
rig  to  perform  an  inspection.  MMS  also 
needs  to  know  the  movement  of  drilling 
rigs,  coiled  tubing  units,  and  snubbing 
units  on  and  off  locations  for 
completion  and  workover  activities,  so 
we  will  clarify  these  requirements  in 
revisions  of  30  CFR  250,  subparts  E  and 
F  that  we  anticipate  proposing. 

•  Comment  on  §  250.404     What 
mobile  drilling  unit  movements  must  I 
report?  The  proposed  rule  duplicates 
U.S.  Coast  Guard  (USCG)  requirements 
to  report  MODU  movements  under  33 
CFR  parts  67  and  72.  While  the 
proposed  rule  affects  the  lessee,  the 
MODU  owner  is  reporting  the  required 
information  to  the  USCG.  MMS  and 
USCG  should  share  this  information  so 
that  you  can  eliminate  a  reporting 
requirement. 

Response:  MMS  needs  MODU 
movement  infoni^ation  24  hours  in 
advance  of  movement  to  plan  our  rig 
inspections.  USCG's  timing 
requirements  for  rig  movement  notice 


do  not  meet  our  rig  inspection  planning 
needs.  Based  on  similar  comments 
during  the  process  to  develop  the  new 
MMS  form  to  report  rig  movements,  we 
incorporated  "optional"  information 
needed  by  the  USCG  so  that  the  form 
could  be  used  for  reporting  to  either 
agency. 

•  Comment  on  §250.412     What 
requirements  must  my  plat  meet?  The 
lessee  or  operator  should  be  allowed  to 
decide  how  to  report  well  location. 

Response:  MMS  must  have  the 
coordinates  reported  in  a  consistent 
manner  to  ensiire  that  the  exact  well 
locations  are  known. 

•  Comment  on  §250.417    What 
information  must  I  provide  if  I  intend  to 
use  a  mobile  drilling  unit  to  drill  a 
proposed  well?  Paragraph  (c)  may  . 
require  a  third-party  review  of  a 
MODU's  design  by  a  Certified 
Verification  Agent.  This  review  may 
involve  the  MODU's  structural 
components  or  integrity  which  would 
be  in  direct  conflict  with  the  December 
1998  Memorandum  of  Understanding 
(MOU)  between  MMS  and  USCG.  Under 
that  MOU,  the  USCG  has  ftUl 
responsibility  for  the  structural  integrity 
ofMODUs. 

Response:  This  is  not  a  new 
requirement  (see  current  regulation  at 
§  250.401(a)(3)).  The  purpose  of  this 
requirement  is  to  address  the  possible 
unique  drilling  unit  that  a  lessee  may 
propose  to  use  in  a  ft'ontier  area.  Our 
intent  is  to  ensiu%  that  proper  design 
reviews  are  conducted  before  the  unit's 
use  at  a  proposed  ft'ontier  location. 
When  this  situation  occurs,  MMS  will 
confer  with  the  USCG  concerning  the 
drilling  unit  design  and  its  use  at. the 
specified  location.  If  the  USCG  design 
review  meets  our  concerns,  then  MMS 
will  not  require  additional  design 
reviews.  If  additional  reviews  are 
needed,  the  District  Supervisor  will  use 
this  requirement  to  address  necessary 
information.  We  have  revised  this 
paragraph  to  clarify  that  this 
requirement  applies  only  to  frontier 
areas  where  the  drilling  unit  design  is 
unique  or  \he  unit  has  not  been  proven 
for  use  in  the  proposed  environment. 
MMS  will  fallow  the  1998  MMS/USCG 
MOU  to  the  extent  possible  to  minimize 
duplicating  design  requirements  of  both 
agencies. 

•  Comments  on  §  250.417(h)  and 
250.418(a).  The  lADC  and  two  drilling 
contractors  commented  that  these 
paragraphs  indicate  that  MMS  is 
maintaining  files  of  rig-specific 
information.  While  such  action  by  MMS 
is  clearly  in  a  drilling  contractor's 
interest,  they  could  not  find  the 
authority  for  MMS  to  maintain  files  on 
individual  drilling  rigs  or  to  transfer  this 


>, 
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information  between  the  files  of  lessees/ 
operators. 

The  commenters  were  frustrated  that 
MMS  interprets  its  legislative  authority 
as  precluding  direct  contact  between  the 
agency  and  rig  owners.  They  are 
convinced  that  direct  commimication 
between  MMS  and  MODU  owners/ 
operators  is  permissible  and  advisable. 
They  recommended  that  MMS  should 
review  and  approve  the  use  of  MODUs 
and  platform  rigs  on  a  regional  basis. 
This  woidd  eliminate  what  appears  to 
be  a  repetitive  and  non-productive 
review  of  identical  drilling  rig 
specifications  by  its  District  Offices. 

Response:  The  lessee/operator  must 
submit  a  detailed  description  of  the 
drilling  unit  including  specifications  for 
all  its  components,  regardless  of 
whether  it  is  a  MODU,  with  the 
Application  for  Permit  to  Drill  (APD)  a 
new  well.  MMS  may  communicate  with 
the  contractor;  however,  it  is  the 
responsibility  of  the  lessee/operator  to 
submit  the  required  information  to 
MMS.  Drilling  unit  documents  are  part 
of  the  APD  and  are  maintained  in  well 
data  files  by  MMS. 

MMS  does  maintain  limited  files 
(work  history,  where  and  when  built, 
depth  capability  and  water  depth,  safe 
welding  area  approval,  USCG  certificate, 
etc.)  on  drilling  rigs  in  the  Gulf  of 
Mexico  (GOM).  This  information  is 
useful  as  a  cross  reference  of  submitted 
information  and  when  the  lessee/ 
operator  does  not  include  rig-specific 
information  with  the  APD  or  sundry 
notice.  Such  information  is  used  only 
within  MMS  (although  much  is  readily 
available  on  the  company  Web  sites) 
and  is  not  transferred  between  lessees/ 
operators.  MMS  only  requires 
submission  of  this  basic  rig  information 
and  job-specific  information  such  as 
BOP  sketch,  diverter  sketch,  and  similar 
related  information.  This  job-specific 
information  can  change  due  to  rental 
BOPs  and  diverters  or  procedural 
changes. 

MMS  drilling  and  workover 
engineers,  as  well  as  inspectors, 
regularly  talk  with  rig  owners, 
superintendents,  pushers,  drillers,  and 
operator  personnel  about  rig  conditions, 
pollution,  new  equipment,  training, 
accidents,  etc.  Only  those  items  specific 
to  a  location,  items  that  must  be 
renewed  regularly  (certificates),  and 
training  are  reviewed  for  each  APD  or 
sundry  notice,  and  even  some  of  these 
are  only  checked  by  the  inspector  once 
work  has  started.  It  is  up  to  the  lessee/ 
operator  via  their  contracts  to  require 
that  rig  owners  conform  to  MMS 
regulations. 

•  Comment  on  §  250.422(b)    When 
may  I  resume  drilling  after  cementing? 


A  commenter  said  that  the  waiting  time 
before  removing  the  diverter  is  not 
necessary. 

Response:  MMS  disagrees. 
Determining  the  time  when  it  is  safe  to 
remove  the  diverter  is  just  as  important 
as  determining  the  time  for  the  BOP 
because  several  incidents  have  involved 
early  removal  of  the  diverter. 

•  Comment  on  § 250.423(f)    How 
must  I  remedy  cementing  and  casing 
problems  and  irregularities?  A 
commenter  suggested  that  field-specific 
rules  rather  than  general  rules  should 
apply  to  the  requirement  that  you  must 
have  at  least  two  cemented  casing 
strings  to  produce  a  well. 

Response:  Field  rules  could  apply  if 
they  are  established  in  accordance  with 
§250.463. 

•  Comment  on  §  250.424(b)    What 
are  the  requirements  for  pressure  testing 
casing?  The  requirement  should  allow 
an  exception  for  horizontal  cementing 
applications. 

Response:  To  obtain  an  exception  for 
pressure  testing  casing,  you  may  request 
approval  from  the  District  Supervisor  to 
use  alternative  procedures  (§  250.408)  or 
obtain  a  departure  (§  250.409).  The 
District  Supervisor  will  evaluate  these 
requests  on  a  case-by-case  basis. 
Therefore,  we  did  not  include  an 
exception  for  horizontal  cementing 
applications  in  the  requirements. 

•  Comment  on  §250.430    When 
must  I  install  a  diverter  system?  MMS 
shouldn't  require  installation  of  a 
diverter  when  returns  are  taken  at  the 
ocean  floor  (i.e.,  no  casing/riser  on 
which  to  install  a  diverter). 

Response:  The  regulations  require  the 
installation  of  a  diverter  system  before 
you  drill  a  conductor  or  surface  hole.  If 
you  want  to  drill  a  conductor  or  siuface 
hole  without  a  diverter,  you  must 
include  this  procedure  in  yoiu  APD  and 
obtain  approval  from  the  District 
Supervisor. 

•  Comment  on  §250.431     What  are 
the  diverter  design  and  installation 
requirements?  MMS  should  consider 
removing  statements  fixim  the 
regulations  that  are  not  auditable,  such 
as  minimizing  the  number  of  turns  or 
maximizing  the  radius  of  curvatiu'e  of 
tiuns  for  diverter  lines  for  bottom- 
founded  drilling  units.  MMS  could    , 
reference  industry  standards  such  as 
API  RP  53  to  better  define  what  is 
required. 

Response:  MMS  will  continue  with 
the  cvirrent  performance  standards  of 
minimizing  the  number  of  turns  and 
maximizing  the  radius  of  curvature  of 
turns  for  diverter  lines.  We  used  these 
standards  in  past  regulations  because  it 
is  difficult  to  prescribe  measures  that 
will  work  for  each  drilling  unit. 


However,  in  future  rulemakings,  we  will 
consider  incorporating  additional 
standards  to  address  some  of  the 
requirements  that  are  difficult  to  audit. 
•  Comment  on  §250.433    How  must 
I  test  the  diverter  system  after 
installation?  MMS  should  allow  for 
testing  diverters  on  a  14-day  frequency. 

Response:  MMS  conducted  several 
studies  on  BOP  performance  before  we 
revised  the  regulations  to  allow  for 
testing  BOPs  on  a  14-day  frequency.  We 
made  sure  that  extended  testing 
frequency  would  not  compromise  safety 
during  drilling  operations.  MMS  will 
not  consider  revising  the  testing 
frequency  for  diverters  until  research 
shows  that  an  extended  testing 
frequency  will  not  compromise  safety. 
Commen  ts  on  §  250. 441     What  are 
the  requirements  for  a  surface  BOP 
stack? 

This  section  proposed  that  each 
siu-face  BOP  stack  must  have  at  least  one 
preventer  equipped  with  blind-shear    . 
rams  within  1  year  after  the  effective  ' 
date  of  this  final  rule.  This  proposed 
requfrement  prompted  many  comments. 
Four  commenters  opposed  the  proposed 
requirement  and  provided  reasons  for 
their  opposition.  lADC  provided  the 
most  comprehensive  coirunents  against 
this  proposed  requirement.  A  fifth 
commenter  stated  that  it  also  opposed  ' 
the  proposed  requirement  and  said  it 
supported  lADC's  comments.  Three 
other  commenters  stated  that  they 
supported  LADC's  and  OOC's  conunents 
but  they  did  not  specifically  mention 
the  proposed  requirement  for  blind- 
shear  rams.  Two  other  commenters  also 
provided  comments  on  this  proposed 
requirement  and  those  comments  are 
included  below. 

A  summary  of  all  the  comments  on 
the  proposed  requirements  for  blind- 
shear  rams  follows: 

— lADC  plotted  the  incidents  over  the 
20-year  period,  and  its  graph  showed 
that  the  incident  rate  where  blind- 
shear  rams  might  have  prevented  a 
serious  blowout  is  approaching  zero. 
LADC  believes  that  this  trend  is 
sufficient  to  negate  the  need  for  MMS 
to  mandate  the  installation  of  the 
blind-shear  rams.  Possible  activities 
that  lead  to  this  declining  trend 
include: 

•  Greater  attention  being  paid  to 
safety  management  as  a  result  of  Safety 
and  Environmental  Management 
Programs  and  other  initiatives; 

•  Continuous  improvement  in  well 
control  methods  and  equipment;  and 

•  Greater  attention  to  the  quafity  of 
well  control  training 

— LADC  also  stated  the  following: 
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•  Successful  operation  of  blind-shear 
rams  (intentional  or  not)  permanently 
forecloses  other  well  control  options; 

•  MMS  did  not  consider  the 
consequences  of  inadvertent  operation 
or  malfunction  of  the  rams; 

•  MMS  underestimated  the  number  of 
surface  BOP  stacks  that  would  need 
blind-shear  rams  by  50  percent,  thus 
underestimating  the  costs  by  50  percent; 

and 

•  If  the  final  rule  requires  the  blind- 
shear  rams,  then  industry  will  need  an 
additional  2  years  to  comply  with  the 
requirement. 

— Operating  limits  of  blind-shear  rams 
are  frequently  unclear  for  some 
drilling  operations  due  to  pipe  grades, 
mud  weights,  and  wellbore  pressures, 
and  that  consideration  should  be 
given  to  ensure  that  these  limits  are 
clear 

Response:  MMS  continues  to  believe 
that  having  blind-shear  rams  in  a 
surface  BOP  stack  is  an  important  safety 
measure.  Blind-shear  rams  offer  an 
additional  opportunity  to  control  the 
well  in  a  difficult  situation.  We  believe 
that  these  rams  provide  the  last  line  of 
defense  against  a  blowout  when  drill 
pipe  or  tubing  is  hung  in  the  BOP  stack 
and  there  are  difficulties  in  installing  or 
closing  the  drill  string  safety  valve, 
inside  BOP,  or  tubing  safety  valve. 
Successful  operation  of  the  blind-shear 
^rams  may  prevent  damage  to  the  drilling 
rig,  platform,  or  other  facilities,  and 
prevent  injuries  or  the  loss  of  life. 

The  lADC  and  industry  provided  a 
niunber  of  comments  on  why  MMS 
should  not  require  blind-shear  rams  in 
surface  BOP  stacks.  Their  most 
compelling  reason  against  requiring 
blind-shear  rams  is  industry's  recent 
performance  concerning  incidents 
where  blind- shear  rams  might  have 
prevented  or  minimized  a  blowmit. 
Those  comments  are  correct  in  that 
industry's  recent  performance  is  good, 
especially  when  compared  to  the 
relatively  high  number  of  incidents  that 
occurred  in  the  early  1980's.  However, 
there  have  been  three  serious  incidents 
where  blind-shear  rams  may  have 
prevented  a  blowout  since  1996  (two 
incidents  occurred  in  2001).  A  brief 
description  of  each  event  follows: 

Incident  l^occiured  on  Platform  A, 
Eugene  Island  Block  380.  on  January  24, 
1996.  During  completion  operations,  the 
well  began  to  flow  while  the  tubing  was 


extended  above  the  BOP  stack.  The  crew 
tried  to  stab  the  top  drive  into  the  top 
of  the  tubing  but  the  flow  had  increased 
and  they  were  unable  to  make  the 
connection.  The  driller  closed  the  blind 
rams  to  reduce  the  flow  but  that  did  not 
help.  Gas  began  to  flow  out  of  the  top 
of  the  tubing,  so  the  drilling  crew  closed 
the  pipe  rams  and  annular  preventer 
and  evacuated  the  rig  floor.  Dxuing  the 
evacuation  of  the  rig  and  platform,  the 
well  caught  fire.  The  fire  destroyed  the 
rjg  substructure  and  derrick  and 
severely  damaged  other  parts  of  the  rig. 
Fortunately  there  were  no  injuries  or 
pollution.  After  investigating  the 
accident,  MMS'  investigation  team 
recommended  that  blind-shear  rams 
should  be  required  in  surface  BOP 
stacks.  The  investigation  report  can  be 
found  on  our  Web  site  at:  http:// 
www.gomr.mms.gov/homepg/offshore/ 
safety/acc_repo/98-O01 2.pdf. 

Incident  2 — occurred  on  Platform  A 
Eugene  Island  Block  277,  on  July  6, 
2001.  While  killing  a  kick  that  occurred 
during  workover  operations,  the 
pressure  safety  valve  on  the  mud  pump 
ruptured.  The  well  then  flowed 
uncontrolled  through  the  drill  pipe  and 
the  ruptured  pressure  safety  valve.  The 
area  around  the  rig  equipment  and  drill 
floor  became  inundated  with  a 
hazardous  accumulation  of  gas  and 
formation  sand  which  forced  all 
personnel  to  evacuate  to  a  standby  boat. 
Fortunately  there  were  no  injuries  and 
only  major  damages  to  the  rig.  The 
investigation  report  can  be  found  on  our 
Web  site  at:  http://www.gomr.mms.gov/ 
homepg/offshore/safety/acc_Tepo/2002- 

040.pdf. 

Incident  3 — occurred  on  a  jack-up 
drilling  rig  drilling  in  Brazos  Block  417. 
on  July  13,  2001.  During  drilling 
operations,  the  well  began  to  flow  while 
the  crew  was  making  up  the  next  joint 
of  drill  pipe  in  the  mouse  hold.  The  rig 
floor  safety  valve  was  stabbed  but  would 
not  close  with  two  men  applying  torque 
to  the  handle.  Both  men  were  burned  on 
their  arms  and  back  by  the  hot  mud. 
Because  of  the  high  temperature  of  the 
mud,  the  men  had  to  put  on  slicker  suits 
and  were  sprayed  with  water  to 
continue  working  on  the  rig  floor.  A 
third  man  assisted  in  the  attempt  to 
close  the  valve  and  sufficient  torque  was 
applied  to  the  closing  handle  to  shear  it 
off  at  the  key  opening  of  the  valve.  Mud 
continued  flowing  out  of  the  drill  pipe 


until  it  was  shooting  over  the  the  top  of 
the  derrick.  Gas  began  to  flow  with  the 
mud  from  the  drill  pipe  and  it  became 
unsafe  to  work  on  the  rig  floor.  The 
crew  was  ordered  to  abandon  the  rig. 
After  the  rig  was  abandoned,  it  was 
discovered  that  the  night  supervisor  was 
missing.  The  Coast  Guard  searched  for 
two  days  but  the  night  supervisor  was 
never  found.  The  BOP  stack,  casing  and 
drill  pipe  were  damaged  by  high 
pressure  gas  and  sand  that  flowed  from 
the  well.  The  rig  was  also  damaged  by 
the  gas  and  sand  flow.  The  investigation 
report  can  be  found  on  our  Web  site  at: 
http://www.gomr.mms.gov/homepg/ 
offshore/safety/acc_repo/2002-062.pdf 

In  these  incidents,  the  drilling  crews 
had  nm  out  of  options  to  control  the 
well  and  were  forced  to  abandon  the  rig. 
We  believe  that  the  injuries,  the  fatality, 
and  rig  damages  could  have  been 
avoided  if  blind-shear  rams  were  in  the 
BOP  stack  and  were  closed  prior  to 
evacuating  the  rig.  Similar  incidents 
have  occurred  during  drilling, 
workover,  and  completion  operations  in 
the  past,  and  blind-shear  rams  stopped 
the  blowout.  Similar  incidents  are  very 
likely  to  occur  in  the  futiue. 

In  the  preamble  of  the  proposed  rule, 
MMS  stated  that  it  had  reviewed  the 
blowouts  that  have  occurred  since  1977 
and  found  at  least  12  incidents  where 
blind-shear  rams  had  helped  or  could 
have  helped  control  the  situation.  Upon 
closer  review  of  our  records,  we  have 
identified  24  incidents  where  blind- 
shear  rams  either  helped  control  a 
blowout  or  may  have  helped  prevent  a 
blowout  (these  records  include  MMS's 
database,  memoranda,  accident  reports, 
investigations,  operator  letters,  and 
operator  investigations).  The  table 
below  gives  the  date,  location,  and  a 
brief  description  of  each  of  those 
incidents.  There  were  10  fatalities,  23 
injuries,  3  rigs  destroyed,  and  9  rigs 
damaged  during  those  incidents. 
Furthermore,  six  of  the  investigation 
reports  reconunended  that  blind-shear 
rams  be  installed  in  surface  BOP  stacks. 
Considering  that  the  installation  of 
blind-shear  rams  provides  an  additional 
means  of  controlling  a  blowout  and  can 
help  prevent  futiu-e  injuries,  fatalities, 
and  protect  property  and  the 
environment,  MMS  will  require  the 
installation  of  blind-shear  rams  in 
surface  BOP  stacks. 


Date 


6/23^77 


Block/lease  # 


Eugene  Island  307.  G  2110 


tJescription  of  incident 


BlovwHJt  white  njnning  dual  comptetion  string.  Tubing  was  84  feet  above  the  drill  floor  when 
wen  Ijegan  blowing  through  the  tubing.  The  tubing  safety  valve  could  not  be  instalted  so 
blind  rams  were  closed  but  only  crimped  the  tubing.  Crew  evacuated  the  rig  safely.  The 
blowout  was  conlrolted  later  that  day.  The  Investigation  Report  recommended  that  the  U.S. 
Geological  Survey  require  shear  rams  on  all  BOP  stacks. 


Date 


7/20/77 


11/26/77 

a/4/78  .... 
3/5/79  .... 

8/24/80  .. 

1/12/81  ... 

7/26«1  .„ 

10/5/81   ... 

11/28/81   . 

4/19/82  .... 
5/15/82  .... 
7/14/82  .... 
12/17/82  .. 
10/20/83  ... 

12/3/85  


3/20/87 


5/30/90 


9/9/90 
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ftlbck/lease# 


West  Cameron  1 10.  OCS  081 


Eugene  Is.  307  G,  2110 


Grand  Isle  41.  G  0129  .... 


S.  Marsh  Island  281 ,  G  2600 


Vermilion  348,  G  2271 


High  Island  38.  G  0477 


South  Petto  18,  G3589 


Eugene  Island  273,  G  0987 


Viosca  Knoll  900.  G  2445 


Galveston  391.  G  3740 


S.  Marsh  Island  155,  G  4110 


West  Cameron  65.  G  2825 


West  Delta  70,  G  0182 


Eugene  Island  10.  G  2892 


West  Cameron  648,  G  4268 


Vermilion  226.  G5195 


Brazos  A-23.  G  3938 


Eugene  Island  296.  G  2105 


Description  of  incident 


Blowout  occurred  during  wortcover  operations.  Well  began  to  flow  while  pulling  out  of  the  hole 
DnII  stnng  safety  valve  was  installed  but  could  not  be  closed.  Blind  rams  were  closed  to  re- 
strict the  flow  but  had  no  effect.  There  were  no  injuries.  Well  Control  Team  secured  well  4 
days  later. 

Well  blew  out  white  mnning  into  the  hote  during  completion  operations.  All  of  the  BOP's  were 
closed  but  the  well  continued  to  flow.  The  flow  was  too  great  to  stab  the  drill  string  safety 
valve.  After  6  hours  of  attempting  to  diminish  the  flow  through  the  drill  pipe  the  crew  was 
able  to  install  and  dose  the  drill  string  safety  valve. 

Blowout  occun-ed  during  comptetion  operations.  Drill  string  safety  valve  could  not  be  dosed 
after  well  began  to  flow.  After  15  minutes,  the  driller  regained  control  of  the  well  by  dosing 
t>iind-shear  rams.  There  were  no  injuries. 

White  attempting  to  correct  lost  returns  and  stuck  pipe  problems,  the  well  began  to  flow  The 
crew  could  not  close  the  drill  string  safety  valve  when  the  well  kicked  the  final  time  There 
were  eight  tatalittes  and  considerable  damage  to  rig.  The  USCG  Investigation  Report  (Oil  & 
Gas  Joumal,  p.  148,  Nov.  17,  1980)  conduded  that  shear  rams  couW  prevent  similar  cas- 
ualttes  in  ttie  future. 

The  well  krcked  while  making  up  gravel  pack  assembly.  The  blind  and  pipe  rams  were  dosed 
on  4V2''  pipe  portion  of  gravel  pack  assembly  but  did  not  seal  the  well.  The  drilling  rig  and 
portten  of  platform  were  destroyed.  There  were  four  minor  injuries  in  the  crew  evacuation 
The  well  bridged  37  days  later. 
Blowout  occurred  while  circulating  out  a  kick.  The  well  blew  out  through  the  neck  on  the  swiv- 
el. The  lower  kelly  cock  was  left  12  feet  above  the  drill  floor  and  was  not  dosed  The  btow- 
out  lasted  approximately  12  hours,  catching  fire  towards  the  end  of  the  incident  Three  peo- 
ple suffered  overexposure  after  the  evacuation  and  one  later  died. 
Blowout  during  completion  operations.  While  drculating  mud,  the  well  kicked.  Crew  dosed 
upper  kelly  cock  but  it  leaked.  Operator  closed  blind-shear  rams  and  evacuated  platform. 
Gas  leaked  through  the  blind-shear  rams  but  the  rig  never  caught  fire.  Well  was  controlled 
4  days  later.  One  person  suffered  a  broken  leg  and  bruises  during  the  evacuation. 
Blowout  occurred  when  the  tubing  parted  during  comptetion  operattens.  The  well  was  con- 
trolted  after  38.5  hours  by  installing  and  dosing  bJind-shear  rams.  The  Investigation  Report 
recomnf>ended  that  BOP  stacks  have  Wind-shear  rams  for  comptetion  operations   There 
were  no  injuries  during  the  evacuation. 
Blowout  occurred  during  woritover  operations.  The  well  kicked  white  pulling  out  of  the  hote 
The  BOPs  were  ctosed,  but  the  flow  through  the  drill  string  was  too  great  to  stab  the  drill 
string  safety  valve.  The  blowout  lasted  24  hours.  There  was  some  pollution  but  no  iruuries 
and  minimal  damages. 
Blowout  occurred,  white  completing  the  well.  A  drill  string  safety  valve  could  not  be  installed 
because  the  drill  pipe  was  above  the  nronkey  board.  Well  bndged  over  in  3  hours.  There 
were  no  injuries  and  only  minimal  damage  to  the  platform  and  rig. 
White  circulating  a  kk*,  an  explosion  and  fire  occurred  under  the  rig  floor  and  at  the  shate 
shaker.  Blind-shear  rams  were  activated  and  the  well  was  shut  in.  Three  peopte  suffered 
minor  injuries  during  the  evacuatten. 
Fishing  operatten  when  well  began  to  kick.  White  attempting  to  control  kk*,  the  stand  pipe 
blew  out  and  the  drilling  crew  could  not  dose  either  of  the  kelly  valves.  Jackup  rig  was  de- 
stroyed and  the  blowout  continued  for  57  days.  There  were  no  injuries. 
Blowout  occurred  while  worthing  over  well  with  a  snubbing  unit.  Btowout  pushed  top  of 
wori«tring  to  a  point  30  feet  above  the  highest  object  «i  the  platfomi.  Btowout  was  stopped 
after  repeated  attempts  to  function  ttie  shear  rams. 
White  controlling  a  k«k  during  a  wori<over,  gas  began  to  leak  from  the  threads  in  the  cross- 
over sub  and  the  drill  string  safety  valve.  The  leak  increased  as  the  valve  was  closed,  forc- 
ing the  abandonment  of  the  rig.  The  well  was  killed  6  days  later.  There  was  major  damage 
to  the  rig  but  no  injuries. 
Blowout  during  woricover.  Crew  unabte  to  stab  worttstring  safety  valve  into  the  wortcstring 
when  fluid  began  flowing.  Three  people  were  injured  trying  to  stab  the  safety  valve.  The  rig 
was  destroyed  and  the  platfonn  heavily  damaged  by  fire.  The  blowout  lasted  47  days.  The 
Investigation  Report  recommended  that  Order  6  be  revised  to  require  Wind-shear  rams  in 
BOP  stack  during  wodtovers. 
Blowout  during  comptetion  activities  Blowout  through  the  drill  pipe  and  drill  string  safety  valve 
faited.  The  well  control  team  kilted  the  well  by  installing  Wind-shear  rams  and  shutting  in  the 
well  There  were  no  injuries  and  only  minor  damage  during  ttie  3-day  Wowout.  The  Acddent 
Investigation  Report  recommended  the  installation  of  Wind-shear  rams  in  BOP  stacks. 
Blowout  occurred  during  testing  operations.  The  Wind-shear  rams  were  dosed  but  faited  as 
the  rig  was  being  jacked  up  to  ctear  tubing  from  the  Wind  rams.  Blind  rams  were  dosed  but 
gas  flowed  until  well  control  team  kilted  the  well.  There  were  no  injuries  and  only  minor 
damages  during  the  2-day  Wowout. 
During  wort^over  operations,  well  began  to  flow  through  tuWng  after  mnning  one  stand  of  col- 
lars and  one  stand  of  tuWng  into  the  well.  Crew  made  at  teast  four  unsuccessful  attempts  to 
install  full  opening  safety  valve.  The  BOPs  were  dosed  but  dkJ  not  stop  the  btowout.  There 
w6re  eight  injuries  and  rig  damage  during  the  4-day  Wowout. 
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Date 


1/24/96 


5/31/97 


12/2/99 


7/6/01 


Block/lease  # 


Eugene  Island  380.  G  2327 


East  Cameron  83,  G  8641 


SM58.G  01194 


7/13/01 


Eugene 
10744 


Island    277,    CX:S-G 


Description  of  indident 


Brazos  417,  OCS-G  22190 


During  completion  operations,  the  well  began  to  flow  while  the  tubing  was  extended  above  the 
BOP  stack  Crew  tried  to  stab  the  top  drive  into  the  top  of  the  tubing  but  the  flow  prevented 
the  connection.  The  driller  closed  the  blind  rams  to  reduce  the  ftow  but  that  did  not  help. 
When  gas  began  to  ftow  out  of  the  top  of  the  tubing,  the  drilling  crew  ctosed  the  pipe  rams 
and  annular  preventer  and  evacuated  the  rig.  During  the  evacuation  of  the  rig  and  platform 
the  well  caught  fire.  Fire  destroyed  the  rig  substmcture  and  derrick  and  severely  damaged 
other  parts  of  the  rig.  MMS  investigation  reporl  recommended  that  Wind-shear  rams  be  re- 
quired in  surface  90P  stacks.  (inckJent  1  in  above  discussion). 

Btowout  during  completion  operattons.  Well  control  team  replaced  pipe  rams  with  Wind-shear 
rams  but  found  that  the  tooljoint  was  opposite  the  rams.  There  were  no  injunes,  pollution, 
or  fire.  Well  was  out  of  control  for  19  days. 

Blowout  occurred  while  mnning  a  gravel  pack  assembly  dunng  comptetion  activrtes.  The 
gravel  pack  was  across  the  BOP  stack  when  the  well  began  to  ftow.  The  BOPs  were 
ctosed  but  dkl  not  stop  the  Wowout.  The  well  bridged  over  the  next  day. 

Blowout  occurred  during  a  workover  operatton.  Well  flowed  uncontrolled  through  the  dnil  pipe 
and  mptured  pressure  safety  valve  on  the  mud  pump.  The  area  around  the  ng  equipment 
and  drill  floor  became  inundated  with  a  hazardous  accumulatton  of  gas  and  fomiation  sand 
thus  forcing  all  personnel  to  evacuate  to  a  standby  boat.  There  were  no  injunes  and  only 
minor  damages  to  the  rig.  (incident  2  in  above  discussion). 

Blowout  occurred  during  drilling  operations.  The  well  ktoked  and  flowed  up  the  dnil  pipe.  The 
rig  floor  safety  valve  was  stabbed  but  would  not  close  with  two  men  applying  torque  to  the 
handle  Both  men  were  bumed  on  their  amis  and  back  by  the  hot  mud.  Because  of  the 
high  temperature  of  the  mud,  the  men  had  to  put  on  slicker  suits  and  were  sprayed  with 
water  to  continue  working  on  the  rig  floor.  The  crew  was  ordered  to  abandon  the  ng.  After 
the  rig  was  abandoned,  it  was  discovered  that  the  night  supervisor  was  missing.  The  Coast 
Guard  searched  for  two  days  but  the  person  was  never  found.  The  BOP  stack,  casing  and 
drill  pipe  were  damaged  by  high  pressure  gas  and  sand  that  ftowed  from  the  well.  The  ng 
was  also  damaged  by  the  gas  and  sand  flow,  (incklent  3  in  above  discusston). 


lADC  commented  that  we 
underestimated  the  number  of  bUnd- 
shear  rams  by  approximately  50  percent 
(80).  thus  underestimating  the  costs  by 
50  percent.  We  have  reexamined  the 
number  of  rams  that  industry  would 
have  to  purchase  and  found  that  of  the 
rigs  ciurently  active  or  ready  to  work, 
100  surface  BOP  stacks  did  not  have 
blind-shear  rams.  When  rigs  temporarily 
taken  out  of  service  are  included,  170 
sets  of  blind-shear  rams  would  be 
needed.  Part  of  our  low  estimate  was 
due  to  the  increased  drilling  activity 
since  we  prepared  the  proposed  rule 
and  part  was  due  to  a  low  estimate  of 
the  number  of  blind-shear  rams  already 


installed  in  surface  BOP  stacks.  Our 
recent  review  found  that  at  least  30  sets 
of  blind-shear  rams  are  currently 
installed  in  surface  BOP  stacks. 

MMS  made  two  assumptions  when 
estimating  the  cost  of  upgrading  existing 
surface  BOP  stacks  to  include  blind- 
shear  rams.  First,  it  was  projected  that 
all  rigs  active  or  ready  to  work  would 
remain  in  service  for  more  than  the  next 
3  years.  Second,  one-half  of  the  rigs 
temporarily  taken  out  of  service  would 
be  placed  back  into  long  term  service 
over  the  next  3  years.  Increasing  the 
number  of  blind-shear  rams  needed  to 
comply  with  this  requirement  to  135 
sets  will  raise  costs  estimated  in  the 


proposed  ruie  from  $14,000,000  to 
$14,175,000.  The  original  cost  per  set  of 
blind-shear  rams  was  overstated 
($175,000).  and  has  been  reduced 
($105,000)  according  to  information 
obtained  recently  from  BOP 
manufacturers.  Given  the  niunber  of 
rams  that  industry  will  have  to 
purchase.  MMS  has  allowed  a  3-year 
timeframe  for  instalhng  the  rams  versus 
the  1-year  timeframe  identified  in  the 
proposed  rule.  This  3-year  period  will 
allow  industry  sufficient  time  to  plan 
the  acquisition  and  installation  of  this 
critical  safety  equipment.  The  following 
table  summarizes  the  costs  associated 
with  this  requirement. 


Requirement 


Proposed  Rule— Install  Wind-shear  rams  within  1  year 
Final  Rule— Install  Wind-shear  rams  within  3  years  


Total  cost 


$14,000,000 
14,175,000 


Annual  costs 


$14,000,000  over  1  year 
4,725,000  over  3  years  .. 


Cost  to  small 
businesses 


$0 
0 


Avoidance  of  future  blowout  related 
costs,  through  the  installation  of  blind- 
shear  rams  on  all  existing  drilling  rigs 
with  surface  BOP  stacks,  would 
constitute  the  potential  benefits  to 
lessees  and  their  drilling  contractors.  In 
the  analysis  conducted  for  this  rule, 
gross  benefits  ai^e  partially  offset  by  the 
costs  to  purchase  and  install  blind-shear 
rams,  in  surface  BOP  stacks  that  don't 
'already  have  them.  Our  analysis 
indicates  that  implementation  of  the 
regulation  will  most  likely  result  in  net 


present  value  benefits  to  lessees  and 
drilling  contractors  of  $22  million. 
These  benefits  can  be  achieved  by 
investing  in  the  acquisition  and 
installation  of  blind-shear  rams  for  a 
present  value  cost  of  $13  million. 
Accordingly,  the  present  value  of  gross 
industry  benefits  from  this  regulation 
will  most  likely  be  $35  million. 

As  discussed  in  the  proposed  rule,  we 
believe  that  the  final  rule  will  not  have 
a  significant  impact  on  small  drilling 
contractors.  It  won't  impact  small 


drilling  ccntractors  because  there  is 
only  one  that  qualifies  as  a  small 
business^  and  that  contractor  has 
already  equipped  its  surface  BOP  stacks 
with  bhnd-shear  rams.  The  drilling 
contractor  indicated  that  the  blind-shear 
rams  were  installed  as  an  additional 
safety  precaution. 

lADC  also  commented  that  MMS  did 
not  consider  the  consequences  of  the 
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inadvertent  operation  or  malfunction  of 
the  blind-shear  rams  in  the  proposed 
rule.  We  know  industry  has  many  years 
of  experience  with  having  blind-shear 
rams  in  subsea  BOP  stacks  and  that 
industry  has  developed  safeguards  and 
procedures  to  prevent  the  inadvertent 
operation  of  this  equipment.  Also, 
several  operators  have  many  years  of 
experience  of  having  blind-shear  rams 
in  surface  BOP  stacks  in  the  GOM. 
MMS,  therefore,  is  confident  that 
industry  can  adequately  safeguard  the 
BOP  control  panels  and  adequately  train 
its  personnel  to  prevent  the  inadvertent 
operation  of  blind-shear  rams. 

MMS  disagrees  with  lADC's  comment 
that  the  successful  operation  of  blind- 
shear  rams  permanently  forecloses  other 
well  control  options.  Many  wells  have 
been  controlled  after  blind-shear  rams 
shut  them  in.  At  least  four  of  the  wells 
identified  in  the  table  above  regained 
control  of  the  well  by  lubricating 
heavyweight  drilling  fluids  into  the 
annulus  to  kill  the  well  (8/4/78;  10/5/ 
81;  5/15/82:  3/20/87).  While  lubricating 
or  bullheading  fluids  into  a  live  well 
may  not  be  the  preferred  method  for 
regaining  control  of  a  well,  it  is  better 
than  losing  total  control  of  the  well. 

Finally,  one  commenter  indicated  that 
the  operating  limits  of  blind-shear  rams 
are  frequently  unclear  for  some  drilling 
operations  due  to  pipe  grades,  mud 
weights,  and  wellbore  pressures,  and 
that  consideration  should  be  given  to 
ensure  that  these  limits  are  clear.  We 
agree  that  this  is  important,  so  we  have 
added  a  paragraph  to  §  250.416(e)  that 
requires  the  lessee  to  address  these 
issues.  The  new  paragraph  requires  the 
lessee  to  provide  information  that  shows 
that  the  blind-shear  or  shear  rams 
installed  in  the  BOP  stack  (both  surface 
and  subsea  stacks)  are  capable  of 
shearing  the  drill  pipe  in  the  hole  under 
maximum  anticipated  surface  pressures. 

•  Comment  on  §  250.441     What  are 
the  requirements  for  a  surface  BOP 
stack?  MMS  shoidd  revise  the  rule  to 
allow  an  exception  for  less  than  four 
remote-controlled  BOPs. 

Response:  Because  you  may  include 
this  request  in  your  APD  submission  to 
the  District  Supervisor,  we  did  not 
revise  the  rule  to  allow  the  use  of  less 
than  four  remote-controlled  BOPs  in 
certain  situations. 

•  Comment  on  §250.442    What  are 
the  requirements  for  a  subsea  BOP 
stack?  One  commenter  asked  why  didn't 
MMS  identify  the  costs  associated  with 
the  subsea  acciunulator  requirements. 

Besponse:  MMS  did  not  specify  any 
costs  for  this  requirement  because 
lessees/operators  were  already  required 
by  the  regulations  to  have  an 
accumulator  that  provided  for  fast 


closure.  API  RP  53  now  provides 
guidelines  for  determining  the 
minimum  requirements  and 
performance  for  the  subsea  acciunulator 

•  Comment  on  §250.442     What  are 
the  requirements  for  a  subsea  BOP 
stack?  A  commenter  noted  that  section 
13.3  of  API  RP  53  does  not  uiclude 
subsea  accumulator  volume 
requirements  that  can  be  audited  other 
than  the  specific  response  times. 

Besponse:  MMS  will  review  BOP  test 
records,  including  dociunentation  of  the 
closing  times  of  ram  and  annular 
preventers,  in  evaluating  BOP  system 
performance. 

•  Comment  on  §  250.443    What 
associated  BOP  systems  and  related 
equipment  must  my  BOP  system 
include?  MMS  should  clarify  that  this 
section  applies  to  both  surface  and 
subsea  BOP  equipment.  The  commenter 
also  reconunended  that  MMS  consider 
adopting  more  sections  of  API  RP  53 
and/or  API  RP  16E  instead  of  having  a 
number  of  the  specific  requirements 
stated  in  the  BOP  system  sections 
(250.440  to  250.451).  Adoption  of  these 
documents  would  provide  a  more 
rigorous  standard  than  the  current  MMS 
requirements. 

Besponse:  We  clarified  the  intent  of 
this  section  by  revising  the  title  to  read 
"What  associated  BOP  systems  and 
related  equipment  must  my  surface  and 
subsurface  BOP  systems  include?"  MMS 
will  consider  incorporating  additional 
sections  of  API  RP  53  and  API  RP  16E 
or  possibly  the  entire  document  in 
possible  future  revisions  of  the  drilling 
regulations. 

•  Comment  on  §  250.446    What  must 
I  do  to  maintain  and  inspect  my  BOP? 
MMS  should  consider  incorporating 
parts  of  other  quality  management 
standards  into  the  regulations,  such  as 
API  Ql's,  "The  supplier  shall  establish 
and  maintain  documented  procedures 
for  implementing  corrective  and 
preventive  action  *  *  *  and  API  Spec 
16A's,  Appendix  G,  "The  operator  of 
drill  through  equipment  manufactined 
to  this  specification  shall  provide  a 
written  report  to  the  equipment 
manufacturer  of  any  malfiinction  or 
failure  which  occurs  *  *  *" 

Besponse:  The  quality  management 
program  incorporated  by  sections  17.12 
and  18.12  in  API  RP  53  pertains  to  a 
planned  maintenance  system  for  BOP 
equipment  and  to  maintaining  copies  of 
equipment  manufacturer's  product 
alerts  and  bulletins.  The  purpose  for 
incorporating  these  sections  was  to 
ensiue  that  BOP  equipment  is 
maintained  properly.  It  was  not  to 
require  equipment  si}ecifications  or 
certification  requirements  for  BOP 
equipment.  MMS  believes  that 


incorporation  of  the  specific  sections  of 
API  RP  53  will  meet  the  objective  of 
identifying  appropriate  maintenance 
requirements. 

•  Comment  on  §  250.448     What  aie 
the  BOP  pressure  tests  requirements? 
MMS  requirements  for  a  low-pressure 
test  provide  a  lower  acceptance 
■  standard  when  compared  to  sections 
17.3.2  and  18.3.2.  MMS  should  consider 
incorporating  these  sections  into  the 
regulations. 

Besponse:  These  sections  of  API  RP 
53  state  the  following  on  low-pressure 
tests:  "When  performing  the  low 
pressure  test,  do  not  apply  a  higher 
pressure  and  bleed  down  to  the  low  test 
pressine.  The  higher  pressure  could 
initiate  a  seal  that  may  continue  to  seal 
after  the  pressure  is  lowered  and, 
therefore,  misrepresenting  a  low 
pressure  condition."  MMS  recognizes 
that  this  situation  could  occur  on  a  low- 
pressure  test,  but  we  also  recognize  that 
it  may  be  difficult  to  precisely  apply  200 
.to  300  pounds  per  square  inch  (psi)  to 
the  component  to  be  tested.  Based  on 
our  experience  and  judgment,  we  have 
allowed  operators  to  conduct  a  low- 
pressure  test  (200  to  300  psi)  if  the 
initial  pressurization  did  not  exceed  506 
psi.  Any  pressure  higher  than  500  psi  ' 
must  be  bled  to  zero  and  the  test 
reinitiated. 

•  Comment  on  §  250.448     What  are 
the  BOP  pressure  tests  requirements? 

.MMS  shoidd  consider  testing  ram 
preventers  at  an  intermediate  pressure.* 
which  ranges  between  2,000  and  4.500 
psi  depending  on  closing  ratio,  because 
it  provides  a  better  measure  of  fitness 
for  purpose.  This  intermediate  pressure 
is  another  possible  mode  of  failure. 
These  intermediate  pressure  tests  would 
be  conducted  initially  and  on  an  aimual 
basis. 

Besponse:  MMS  is  unlikely  to  require 
such  a  test  until  it  becomes  an  accepted 
industry  practice. 

•  Comment  on  §250.449    What 
additional  BOP  testing  requirements 
must  I  comply  with?  The  requirement 
for  variable  bore  rams  (VBRs)  to 
pressure  test  against  all  sizes  of  pipe 
may  be  more  rigorous  than  the  largest 
and  smallest  sizes  as  recommended  by 
API  RP  53  (sections  17.5.5  and  18.5.5). 

Besponse:  We  have  revised  the 
requirement  in  §  250.449(f)  to  now 
require  you  to  pressure  test  VBRs 
againstthe  largest  and  smallest  sizes  of 
pipe  in  use,  excluding  drill  collars  and 
bottom-hole  tools.  This  conforms  to  API 
RP  53  recommended  practice.  Also,  one 
of  the  findings  from  a  1999  research 
project,  "Reliabilify  of  Subsea  BOP 
Systems  for  Deepwater  Application, 
Phase  n  DW,  by  Per  Holand  of  SINTEF 
Industrial  Management,"  recommended 
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that  we  should  not  require  testing  VBRs 
on  all  sizes.  The  rationale  was  that  the 
testing  of  VBRs  on  all  sizes  adds  very 
little  to  increased  safety  availability  in 
the  BOP  due  to  the  redundancy  in  the 
stack,  and  that  most  failures  will  occur 
during  the  pressure  test. 

•  Comment  on  §250.449     What 
additional  BOP  testing  requirements 
must  I  comply  with?  Mandatory 
pressure  testing  of  the  BOP  system  after 
landing  is  not  justiHed  considering  the 
extremely  low  failure  rate  of  BOP 
components  and  the  fact  that  the 
physical  act  of  running  the  stack 
imposes  little  to  no  stress  on  the 
functional  components  of  the  BOP 
system.  After  a  successful  stump  test, 
mMS  should  require  only  a  function  test 
for  the  BOP  stack  once  it  is  on  bottom. 
Function  testing  after  landing  will 
ensure  that  all  control  circuits  are 
operating  properly.  This  minor  revision 
has  a  potentially  huge  beneficial  impact 
by  saving  lost  rig  time  to  the  initial  BOP 
pressxu-e  test. 

Response:  We  did  not  revise  this 
requirement  as  suggested.  We  believe 
that  the  initial  pressure  test  of  the  BOP 
stack  after  landing  on  the  well  is  critical 
to  ensuring  that  it  functions  properly. 
The  results  from  our  1999  research 
project  on  the  reliability  of  deep  water 
subsea  BOP  systems  (Holand.  1999) 
support  our  belief.  That  research  project 
examined  data  ft-om  83  wells  that  were 
drilled  using  subsea  BOP  stacks  in  the 
deep  water  GOM.  The  majority  of  the 
wells  were  spudded  during  July  1,  1997, 
to  May  1,  1998.  The  results  showed  that 
15  components  failed  during  the  initial 
pressure  tests  after  the  BOP  stack  landed 
on  the  wellhead.  Of  those  15  failures,  10 
were  in  the  control  systems  and  may 
have  been  discovered  in  a  functipn  test. 
However,  five  other  failiu'es  occurred 
(two  connectors,  one  annular  preventer, 
one  ram  preventer,  one  choke  and  kill 
valve)  that  may  not  have  been 
discovered  without  the  initial  pressure 
test.  MMS  will  continue  to  require  the 
initial  pressure  test  after  landing  the 
subsea  BOP  stack. 

•  Comment  on  §  250.456     What  are 
the  required  safe  drilling  fluid  program 
practices?  Paragraph  (a)  should  not 
require  circulating  the  well  before 
starting  out  of  the  hole  if  you  have  lost 
circulation. 

Response:  MMS  believes  that  pipe 
should  not  be  pulled  out  of  the  hole 
until  a  loss  circulation  pill  has  been 
spotted  and  the  well  is  under  control.  It 


is  recommended  that  the  top  part  of  the 
hole  be  circulated  to  ensure  that  the 
wellbore  is  clear  of  gas.  Some  loss  of 
returns  is  acceptable  while  pulling  out 
of  the  hole;  however,  excessive  loss 
circulation  would  require  remaining  on 
bottom  until  the  loss  was  controlled 
either  with  a  pill  or  cement. 

•  Comment  on  §  250.456    What  are 
the  required  safe  drilling  fluid  program 
practices?  Recommend  that  MMS 
eliminate  the  second  sentence  in 
paragraph  (e)  which  says  "You  must 
circulate  and  condition  the  well,  on  or 
near-bottom,  unless  well  or  drilling- 
fluid  conditions  prevent  running  the 
drill  pipe  back  to  the  bottom."  The  first 
sentence  of  this  requirement  which  says 
you  must  take  appropriate  measures  to 
control  the  well  is  sufficient  to  address 
this  situation. 

Response:  We  did  not  remove  the 
second  sentence  of  this  paragraph 
because  this  is  a  safe  drilling  practice. 
However,  the  sentence  in  question  does 
allow  for  not  running  drill  pipe  to 
bottom  to  circulate  the  well  if 
conditions  prevent  it. 

•  Comment  on  §  250.456  What  are 
the  required  safe  drilling  fluid  program 
practices?  Recommend  that  paragraph 
(0  allow  the  District  Supervisor  the 
discretion  to  not  require  the  posting  of 
the  surface  pressure  at  which  the  shoe 
would  break  down. 

Response:  We  did  not  revise  this 
paragraph.  You  may  request  a  departure 
from  this  requirement  in  your  APD 
submission  to  the  District  Supervisor. 

•  Comment  on  § 250.456    What  are 
the  required  safe  drilling  fluid  program 
practices?  MMS  should  allow  the 
District  Supervisor  the  discretion  to  not 
require  degassers  in  all  situations 
(paragraph  (g)). 

Response:  We  did  not  revise  this 
paragraph.  You  may  request  a  departiue 
from  this  requirement  in  your  APD 
submission  to  the  District  Supervisor. 

•  Comment  on  §  250.458    What 
quantities  of  drilling  fluids  are  required? 
The  commenter  prefers  the  current 
wording  over  the  proposed  wording. 

Response:  The  new  regulations  use  a 
more  active  style  of  writing  versus  the 
passive  style  used  in  the  previous 
regulations.  The  requirements  (and  most 
of  the  words)  are  the  same. 

•  Comments  on  §  250.459    What  are 
the  safety  requirements  for  drilling- 
fluid-handling  areas?  The  two  drilling 
contractors  and  LADC  commented  that 
the  requirement  to  classify  drilling- 


fluid-handling  areas  according  to  API 
RP  500,  Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities,  is 
in  conflict  with  the  1998  MMS/USCG 
MOU  as  it  relates  to  MODUs.  The  MOU 
assigns  regulatory  oversight  of  this 
subject  matter  to  the  USCG.  USCG 
regulations  at  46  CFR  108.170  and 
108.187  clearly  address  these  matters,  as 
do  the  Classiftcation  Society 
requirements  applicable  to  MODUs. 
Accordingly,  the  requirements  in  this 
section  should  not  apply  to  MODUs. 

Response:  This  is  not  a  new 
requirement.  The  USCG  is  responsible 
for  the  inspection  on  this  area  for 
electrical  requirements;  it  is  classified 
due  to  a  possible  source  for  gas  coming 
out  of  the  cuttings.  MMS  inspects  for 
gas  detectors  and  tests  them  on  a  regular 
basis.  If  we  see  anything  that  does  not 
meet  the  USCG's  requirement,  such  as 
an  exposed  wire,  then  MMS  would  shut 
down  operation  and  require  that  it  be 
repaired.  All  drilling-fluid-handling 
areas  are  treated  the  same. 

•  Comment  on  §250.460    What  are 
the  requirements  for  well  testing?  These 
requirements  should  not  apply  if  a  well 
test  is  conducted  on  a  permanent 
production  facility. 

Response:  Your  projected  plans  for  a 
well  test  on  a  permanent  production 
facility  must  address  all  appropriate 
requirements.  You  may  reference 
another  document  or  plan  if  it  addresses 
a  specific  requirement,  such  as  the 
description  of  safety  equipment. 

•  Comment  on  §  250.465    When 
must  I  submit  sundry  notices  to  MMS? 
An  open  hole  sidetrack  to  go  around 
junk  in  the  hole  and  to  continue  drilling 
to  the  original  approved  APD  should  not 
require  a  sundry  notice. 

Response:  All  sidetracks  require  the 
submittal  of  a  sundry  notice,  and  the 
API  number  is  incremented.  This  allows 
the  logs  to  be  tracked  and  handled 
correctly. 

III.  GOG  Comments  on  Specific 
Sections 

The  following  table  contains  the 
OOC's  unedited  conunents  on  the 
proposed  requirements  for  oil  and  gas 
drilling  operations  and  our  response  to 
those  comments.  In  this  table,  we  have 
italicized  words  that  OOC  wanted 
added  to  the  regulations  and  have 
bracketed  words  that  the  OOC  wanted 
deleted  from  the  regulations. 
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Proposed  section 


250.198 


250.401(b) 


250.401(c) 


250.402 


250.402(a) 


250.403(c) 


250.410(b)(3) 


250.413(h) 


OOC  comments 


Incorporate  correct  editions  of  API  RP 
500  and  API  RP  505  into  the  regu- 
lations. 


(b)  Have  a  person  onsite  24  hours  per 
day  during  operations  that  rep- 
resents your  interests  and  can  fulfill 
your  responsibilities. 

(c)  Ensure  that  the  toolpusher  or  a 
member  of  the  drilling  crew  main- 
tains continuous  surveillance  of  the 
rig  floor  from  the  beginning  of  drill- 
ing operations  until  the  well  is  at>an- 
doned  or  completed,  unless  you 
have  secured  the  well  with  blowout 
preventers  (BOPs),  bridge  plugs, 
cement  plugs,  or  packers. 

When  and  how  must  I  secure  a  well? 
Whenever  you  interrupt  drilling  op- 
erations, you  must  install  a 
downhole  safety  device,  such  as  a 
cement  plug,  bridge  plug,  or  packer. 
You  must  install  the  the  device  [as 
deep  as  possible]  at  an  appropriate 
depth  within  a  property  cemented 
casing  string  or  liner. 

(a)  [Among]  The  events  that  may 
cause  you  to  [intenupt]  temporarily 
suspend  drilling  operations  or 


Requested  clarity  for  paragraph  (c) 
When  you  move  a  drilling  rig  or  re- 
lated equipment  on  a  platform.  You 
must  shut  in  each  well  below  the 
surface  and  at  the  wellhead,  unless 
otherwise  approved  by  the  District 
Supervisor. 


Form  MMS-123S  may  require  modi- 
fications to  include  additional  infor- 
mation requirements.  OOC  requests 
that  it  be  allowed  to  review  and  pro- 
vide comments  to  the  MMS,  if  the 
fomi  is  modified. 


(h)  delete 


OOC  rationale 


By  Federal  Register  Notice  dated 
January  4,  2000,  MMS  incorporated 
by  reference  API  RP  500,  Second 
Edition  and  API  RP  505,  First  Edi- 
tion. Proposed  Rule  should  be 
modified  to  state  such. 

Include  24  hours  a  day  to  provide 
clarity. 


Well  may  go  from  drilling  to  comple- 
tion and  not  be  abandoned.  Addi- 
tionally, bridge  plugs  and  cement 
plugs  are  viable  options  for  securing 
ttie  well. 


The  use  of  the  phrase  "as  deep  as 
possible"  infers  that  the  device 
should  be  set  at  the  bottom  of  the 
hole.  By  changing  "as  deep  as  pos- 
sible" to  "an  appropriate  depth"  al- 
lows the  operator  flexibility  to 
cfK>ose  appropriate  setting  depths. 


The  proposed  text  regarding  what 
types  of  events  require  securing  of 
well  downhole  is  vague  and  open- 
ended.  Therefore,  we  recommend 
the  word  "among"  in  paragraph  (a) 
be  deleted,  and  the  remainder  of 

•  the  paragraph  be  aniended  as  rec- 
ommended to  detail  the  specific 
type  of  events,  which  is  consistent 
with  existing  requirements. 

The  language  proposed  is  very  vague. 
It  appears  that  a  subsurface  shut-in 
is  only  required  to  move  a  rig  while 
located  on  a  platform  {i.e.  from  well 
to  well)  and  does  not  address  rig- 
ging-up  and  rigging-down.  Also  ap- 
plicability to  MODUs  is  unclear 
(movement  of  cantilever  jack-ups 
and  floaters). 

We  assume  that  Form  MMS-123S  will 
be  nrKXJified  to  contain  new  informa- 

.  tion  requirements.  Therefore,  we 
believe  it  would  be  t)eneficial  to 
both  industry  and  the  MMS  to  allow 
OOC  to  review  the  new  form. 

We  recommend  that  Line  (h)  be  de- 
leted. It  is  not  dear  how  is  this  addi- 
tional summary  is  to  be  submitted. 
{i.e.  Is  it  to  be  included  in  Form 
MMS  123S  or  is  it  a  nan^tive  sum- 
mary to  part  of  the  ADP,  or  is  it  a 
separate  submittal?)  The  language 
as  proposed  is  unclear,  and  OOC  is 
not  sure  of  the  intent,  or  the  pur- 
pose of  this  additional  reporting  re- 
quirenr)ent.  Additionally,  the  sum- 
mary report  of  the  shallow  hazards 
site  survey  will  have  been  pre- 
viously submitted  with  the  EP/ 
DOCD  under  which  the  well  will  J»e 
drilled. 


MMS  response 


The  final  rule  references  the  correct 
documents  and  editions. 


We  did  not  add  ttie  24  hours  per  day 
because  it  is  unnecessary,  but  we 
did  add  during  operations  as  sug- 
gested. 

We  made  the  suggested  changes. 


We  made  the  suggested  changes. 


We  did  not  make  the  suggested 
change  because  ttiere  may  be  otfier 
events  that  cause  you  to  intenrupt 
drilling  operations.  The  wording  as 
suggested  would  limit  the  events 
ttiat  woukj  require  ttie  installation  of 
a  downhole  safety  device. 


We  revised  the  wording  to  clearly 
state  when  you  must  shut  in  each 
well  below  the  surface  and  at  the 
wellhead.  The  final  wording  is  con- 
tained in  §  250.406. 


As  previously  discussed,  MMS  revised 
this  form  and  the  other  subpart  D 
drilling  and  well  forms  through  a 
separate  process.  We  provided  an 
opportunity  to  comment  on  ttie  re- 
vised forms  and  note  that  OOC  did 
comment. 

The  revised  paragraph  (h)  now  says 
that  your  well  drilling  design  criteria 
must  include  a  summary  report  of 
the  shallow  hazards  site  survey  if  it 
was  not  previously  sutxnitted. 


V 


'-V 
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Proposed  section 


250.414  (a),  (b),  (d), 
<e).  (f)  and  (g). 


250.415(a) 


250.417(a) 


250.417(b) 


250.420(b)(1) 


250.420(b)(2) 


250.421(b) 


OOC  comments 


OOC  rationale 


Clarity  is  requested  for  lines  (a),  (b), 
(d),  (e),  (f)  and  (g)— What  items 
must  my  drilling  prognosis  include? 
(a)  Projected  plans  for  coring  at 
specified  depths;  (b)  Projected 
plans  for  logging:  (d)  Estimated 
depths  to  the  top  of  significant 
nuiriter  formations;  (e)  Estimated 
depths  to  significant  porous  and 
permeable  zones  containing  fresh 
water,  oil,  gas,  or  abnormally  pres- 
sured formation  fluids;  (f)  Estimated 
depths  to  major  faults;  and  (g)  Esti- 
mated depths  of  pennafrost,  it  appli- 
cable. 

Hole  sizes  and  casing  sizes,  includ- 
ing; weights;  grades;  [tension)  col- 
lapse, and  burst  values;  types  of 
connection;  and  setting  depths 
(measured  and  TVD). 


(a)  If  sufficient  environmental  informa- 
tion and  data  are  not  available,  the 
District  Supervisor  may  require  you 
to  collect  and  report  this  information 
during  the  period  of  operation.  The 
information  to  be  collected  and  re- 
ported will  be  related  to  the  struc- 
tural integrity  of  the  drilling  unit  and 
the  safe  conduct  of  operations. 

(b)  The  District  Supervisor  may  re- 
quire you  to  corxluct  additional  sur- 
veys and  soil  borings  t)efore  ap- 
proving the  APD,  (/  the  District  Su- 
pervisor cannot  make  a  determina- 
tion that  the  proposed  drilling  unit 
can  be  supported  at  the  specific  site. 

(b)  Casing  Requirements.  (1)  You 
must  design  casing  (including  lin- 
ers) to  withstand  the  anticipated 
stresses  imposed  by  tensile,  com- 
pressive, and  buckling  loads;  burst 
and  collapse  pressures;  thermal 
effects[;  and  combinations  thereof]. 

(2)  The  casing  design  must  include 
safety  measures  that  ensure  well 
control  during  drilling  [and  safe  op- 
erations during  the  life  of  ttie  well]. 

(b)  Use  enough  cement  to  fill  the  an- 
nular space  back  to  the  mud  line. 
Verify  annular  fill  by  observing  ce- 
ment retums.  If  you  cannot  observe 
cement  retums,  use  additional  ce- 
ment to  ensure  till  t>ack  to  the  mud 
line.  Excess  cement  may  be 
washed  out  from  the  annulus  below 
the  mud  line  to  a  sufficient  depth  as 
necessary  fp  facilitate  well  aban- 
donment   operations.    For    drilling 


Currently  the  majority  this  of  data  is 
captured  in  the  APD  Infomriation 
Spreadsheet.  However,  will  the  pro- 
posed fomri  MMS-123S  include 
other  required  data,  such  as  esti- 
mated depths  to  the  top  of  signifi- 
cant mariner  formations,  major 
faults,  etc?  OOC  assumes  that  ttie 
intent  of  the  requirement  is  to  iden- 
tify faults  that  can  potentially  lead  to 
problems  while  drilling.  Therefore,  it 
is  recommended  that  the  language 
be  modified  to  include  major  faults 
only. 

t 

The  requirement  for  including  ttie  ten- 
sion value  has  been  deleted  from 
the  proposed  language.  This  infor- 
mation has  not  been  required  in  the 
past.  The  need  to  now  require  this 
information  is  unclear.  If  this  re- 
quirement remains,  will  the  ADP  In- 
formation Spreadsheet/form  MMS- 
123S,  be  revised  to  capture  these 
values? 

Clarity.  The  proposed  language  is  too 
broad  and  does  not  present  under 
which  conditions  the  additional  data 
would  be  required. 


Clarity.  The  proposed  language  is  too 
broad  and  does  not  present  under 
which  conditions  the  additional  data 
would  be  required. 


OOC  recommends  that  the  phrase 
"and  combinations  thereof"  be  de- 
leted because  this  statement  is 
vague  as  to  what  combinations 
must  t>e  considered. 


OOC  recommends  that  the  phrase 
"and  safe  operations  during  ttie  life 
of  the  well"  be  deleted  because  it  is 
too  broad 

Cement  in  the  annular  area  between 
the  conductor  and  the  drive/struc- 
tural pipe  can  cause  difficulty  in  cut- 
ting pipe  and  clearing  the  location 
below  the  mud  line. 


MMS  response 


With  the  exception  of  providing  the 
estimated  depths  to  faults,  these  re- 
quirements were  contained  in 
§  250.415(f)(5)  of  the  current  regula- 
tions. You  may  use  forni  MMS- 
123S  to  provide  as  much  of  this  in- 
fonnation  as  appropriate.  Informa- 
tion you  do  not  include  on  that  form 
must  be  included  with  the  drilling 
prognosis.  As  for  estimating  the 
depths  to  faults,  we  made  the  sug- 
gested change  to  require  only  the 
estimated  depths  to  major  faults. 


We  made  this  suggested  change.  We 
will  continue  to  require  the  tension 
casing  design  safety  factor  which  is 
covered  in  paragraph  (b). 


We  added  the  phrase  "during  oper- 
ations" to  the  requirement  as  sug- 
gested. We  did  not  add  the  second 
sentence  because  it  is  unneces- 
sary. The  context  of  the  section 
sets  the  limits  for  the  type  of  infor- 
mation to  be  collected. 


The  sentence  was  revised  as  follows: 
The  District  Supervisor  may  require 
you  to  conduct  additional  surveys 
and  soil  borings  tjefore  approving 
the  APD  if  additional  information  is 
needed  to  make  a  determination 
that  the  conditions  are  capable  of 
supporting  the  drilling  unit. 

We  did  not  make  the  suggested 
change.  This  is  not  a  new  require- 
ment (currently  in  §  250.404(a)(3)). 
You  must  design  casing  to  with- 
stand all  combinations. 


We  did  not  make  the  suggested 
change.  You  must  design  your  cas- 
ing for  the  life  of  the  well. 

We  did  not  make  this  suggested 
change.  Washing  out  or  displacing 
cement  is  covered  by  §250.4 18(g) 
That  paragraph  now  says  that 
washing  out  cement  must  be  ad- 
dressed in  the  APD. 
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Proposed  section 


250.421(0 


250.421(f) 


250.422(b) 


250.423(b) 


250.423(h) 


OOC  comments 


If  you  use  a  liner  as  conductor  or  sur- 
face casing,  you  must  set  the  top  of 
ttie  liner  at  least  200  feet  above  ttie 
previous  casing/liner  shoe.  If  you 
use  a  liner  as  an  intermediate  or 
production  casing,  you  must  set  the 
top  of  the  liner  at  least  100  feet 
above  the  previous  casing  shoe, 
unless  otherwise  approved  by  the 
District  Supervisor. 


*  *  *  If  you  use  a  liner  as  an  inter- 
mediate or  production  casing,  you 
must  set  the  top  of  the  liner  at  least 
100  feet  atx>ve  the  previous  casing 
shoe. 


When  may  I  resume  drilling  after  ce- 
menting? *  *  *  (b)  If  you  plan  to 
nipple  down  your  diverter  or  BOP 
stack  during  the  8-  or  12-hour  wait- 
ing time,  you  must  determine,  [in 
advance]  when  it  will  be  safe  to 
conduct  this  activity.  Your  deter- 
mination must  be  based  on  a 
knowledge  of  formations  conditions 
encountered,  presence  of  potential 
drilling  hazards,  actual  well  condi- 
tions, while  drilling,  cementing  and 
post  cementing  as  well  as  past  ex- 
perience. 


(b)  Change  casing  setting  depths 
more  than  100  feet  TVD  from  the 
approved  APD. 


Submit  geologic  data  and  information 
to  the  District  Supervisor  that  dem- 
onstrates ttie  absence  of  shallow 
hydrocarbons  or  hazards.  This  infor- 
mation must  include  logging,  [and] 
drilling  flukJ-monitoring  arnJ  other 
available  geologic  data  from  wells 
previously  drilled  [within  500  feet]  in 
the  immediate  vicinity  of  the  pro- 
posed well  path  down  to  the  next 
casing  point. 


OOC  ratkmale 


It  is  common  practice  to  achieve  ttie 
liner-lap  lengths  discussed  herein. 
However,  there  are  instances  when 
this  is  undesirable  and,  in  ttiose 
cases,  a  liner  top  packer  is  typically 
installed  to  ensure  a  good  seal.  The 
recommended  language  change  will 
provide  the  District  Supen/isor  the 
flexibility  to  approve  a  shorter  liner- 
lap. 


Existing  regulations  include  language 
that  prohibits  the  use  of  a  produc- 
tion liner  when  landed  in  a  surface 
casing.  Is  this  no  longer  the  case?. 


The  term  "in  advance"  in  the  pro- 
posed, text  is  very  vague.  We  rec- 
ommend it  be  removed  and  the  ac- 
tual information  necessary  to  make 
ttie  determination  be  stated.  How- 
ever, we  do  agree  ttiat  the  perform- 
ance-based language  as  written  in 
§  250.422(b)  is  appropriate.  That  is, 
making  ttie  operator  responsible  tor 
assessing  wfien  it  is  safe  to  nipple 
down  well  control  equipment.  As  a 
prudent  operator,  ttiis  assessment 
is  made  based  on  a  knowledge  of 
formations  conditions  encountered, 
presence  of  potential  drilling  haz- 
ards, actual  well  conditions  while 
drilling,  cementing  and  post  cement- 
ing as  well  as  past  experience. 

It  is  recommended  that  approval  be 
obtained  if  the  casing  depth  change 
is  more  than  100  feet  TVD,  not 
measured  deptti.  Additionally,  if  ttie 
casing  becomes  stuck  whHe  running 
or  other  hole  conditions  prevent  the 
running  of  casing  to  ttie  projected 
setting  depth,  the  operator  should 
be  allowed  to  cement  ttie  casing 
witfiout  seeking  approval,  and  notify 
ttie  District  Supervisor  subsequentty. 

Ttie  500-foot  limit  is  too  prescriptive. 
This  waiver  shoukj  be  based  on  ttie 
geok>gic  data  from  an  apfAicabte 
anak>gous  well. 


MMS  response 


We  did  not  make  the  suggested 
change  of  adding  "unless  otherwise 
approved  by  the  District  Super- 
visor." In  fact,  we  have  removed 
that  phrase  from  many  sections  be- 
cause it  is  unnecessary  The  District 
Supervisor  has  ttie  flexibility  to  ap- 
prove many  requests  wittiout  that 
phrase  in  the  regulations.  To  em- 
phasize this  flexit)ility,  we  have 
added  to  the  drilling  regulations  two 
sections:  §250  408,  "May  I  use  al- 
ternative procedures  or  equipment 
during  drilling  operations?',  and 
§250.409.  "May  I  obtain  departures 
from  ttiese  drilling  requirements?" 

We  have  revised  this  paragraph  to 
read  "If  you  use  a  liner  as  an  inter- 
mediate string  below  a  surface 
string  or  production  casing  below  an 
intermediate  string,  you  must  set 
ttie  top  of  ttie  liner  at  least  100  feet 
above  ttie  prevkHJS  casing  shoe." 
MMS  does  not  allow  production 
liner  to  be  set  inside  the  surface 
casing,  ttiereby  to  t>e  used  for  pro- 
duction except  in  very  limited  condi- 
tions. Each  such  liner  set  departure 
must  tie  individually  reviewed. 

We  made  ttie  following  changes  to 
ttiis  requirement:  We  replaced  ttie 
phrase  "in  advance"  with  "before 
nlppling  down"  because  we  wanted 
to  ensure  that  no  one  made  the  de- 
temiination  after  nippling  down.  We 
revised  the  last  sentence  of  the  re- 
quirement to  include  most  of  ttie 
wording  suggested. 


We  changed  this  paragraph  to  aHow 
an  increase  of  casing  setting  depth 
of  up  to  100  feet  total  vertical  depth 
before  requiring  a  submittal  to  ttie 
District  Supervisor.  In  ttie  case 
wtiere  the  casing  setting  depth  fell 
short  of  ttie  planned  depth,  you 
would  have  to  contact  ttie  District 
Supervisor  only  if  ttie  well  condi- 
tions wan^nted  revising  your  casing 
design  (see  §  250.423(a)). 

We  did  not  make  ttie  suggested 
ctiange.  The  500-foot  distance  was 
selected  by  MMS  geok>gists  and 
drilling  engineers  as  a  reasonable 
distance.  MMS  can  best  serve  ttie 
industry  by  keeping  ttie  500-fool 
distance  in  ttie  regulations  (see 
§  250.428(g)). 
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Proposed  section 


250.424(a) 


250.431(a) 


250.434 


250.440 


250.441(b) 


250.442(b) 


OOC  comments 


(a)  You  must  pressure  test  each  string 
of  casing  to  70  percent  of  its  min- 
imum intemal  yield  or  as  otherwise 
approved  by  the  District  Supervisor. 
This  testing  requirement  does  rrot 
apply  to  drive  or  structural  casing. 
When  a  diverter  is  installed  on  con- 
ductor casirtg,  you  must  test  Vt\e 
casing  to  a  minimum  of  200  psi. 
[The  District  Supervisor  may  ap- 
prove or  require  other  casing  test 
pressures.] 

(a)  Use  diverter  spool  outlets  and  di- 
verter lines  that  have  [an  intemal  di- 
ameter] a  nominal  diameter  of  at 
least  10  inches  for  surface  wellhead 
configurations  and  at  least  12 
inches  for  floating  drilling  operations. 

(f)  After  drilling  is  completed,  [retain 
all  the  records  listed  in  this  section 
for  2  years  at  the  facility,  at  the  les- 
see's field  office  nearest  to  the  facil- 
ity, or  at  another  location  conven- 
iently available  to  the  District  Super- 
visor] the  lessee  must  retain  all  the 
records  listed  in  this  section  for  2 
years  and  make  them  available  at 
the  District  Supervisor's  request 


You  must  design,  install,  maintain, 
test  and  use  the  BOP  system  and 
'system  components  to  ensure  well 
control  •  *  V 

(b)  Delete 


OOC  rationale 


MMS  response 


(b)  You  must  install  a  subsea  accu- 
mulator closing  unit,  or  equivalent 
systems  to  provide  fast  closure  of 
the  BOP  components  and  to  oper- 
ate all  critical  functions  in  case  of  a 
loss  of  the  power  fluid  connection  to 
the  surface.  The  [subsea)  accumu- 
lator must  meet  or  exceed  the  pro- 
visions of  Section  13.3,  Accunw- 
lator  Volumetric  Capacity,  in  API  RP 
53,  Recommended  Practice  for 
Blowout  Prevention  Equipment  Sys- 
tems for  Drilling  Wells.  The  District 
Supervisor  may  approve  a  suitable 
alternative  method. 


There  is  more  than  one  currently  ap- 
proved method  for  calculating  cas- 
ing test  pressure.  We  recommend 
that  th«  alternative  test  methods  be . 
included  in  the  new  requirements, 
or  allow  the  District  Supervisor  the 
discretion  to  approve  altemative 
metfrads. 


API  line  pipe  is  normally  used  for  di- 
verter lines.  Line  pipe  is  different 
than  casing.  The  nominal  size  of 
line  pipe  nomfially  refers  to  the  OD 
(for  larger  sizes). 

To  require  the  lessee  to  maintain  de- 
tailed drilling  records  at  the  facility 
or  at  the  nearest  field  location  after 
drilling  is  completed  is  unreason- 
able, and  places  an  unnecessary 
recordkeeping  burden  on  the  oper- 
ator. We  do  maintain  these  records; 
however,  they  are  typically  main- 
tained in  a  central  record  center. 
The  need  to  n^intain  test  results  in 
the  field  after  the  dnil  operations  are 
completed  is  unclear  Should  tfie 
need  to  review  these  records  arise, 
tftey  can  be  supplied  at  ttiat  tinf>e. 

Include  test  in  the  proposed  text  to  be 
complete  and  consistent  with  tt>e 
existing  requirements. 

We  stror>gly  recommerKl  tfiat  this  re- 
quirement be  eliminated.  We  have 
reviewed  the  description  of  the  inci- 
dents used  by  the  MMS  to  justify 
the  proposed  requirement  to  install 
Wind-shear  rams  in  all  BOP  stacks 
and  disagree  with  the  conclusion 
that  they  support  the  need  to  re- 
quire the  installation  of  blind-shear 
rams.  Furthermore,  a  13^8  inch 
blind-shear  rams  woukJ  cost  the 
drilling  contractor  an  estimated 
$82,000  plus  transportation  and  in- 
stallation costs.  The  total  estimated 
cost  imposed  by  this  requirement 
would  be  $150,000  per  stack. 

Many  BOP  stacks  on  floating  drilling 
rigs  currently  in  operation  do  not 
meet  the  proposed  requirement  to 
install  a  subsea  accumulator.  In  lieu 
of  subsea  accumulators,  the  inclu- 
sion of  redundant  power/control 
lines  provides  the  equivalent  protec- 
tion necessary.  Therefore,  we  rec- 
ommend the  Incluswn  of  the  state- 
ment "or  equivalent  system "  to  the 
proposed  language. 


We  chose  not  to  list  the  alternative 
methods  for  calculating  casing  test 
pressure.  You  should  address  alter- 
native test  pressures  or  methods  in 
your  APD  (see  §250.423). 


We  made  ttie  suggested  changes. 


We  deleted  paragraph  (f)  and  moved 
the  recordkeeping  requirements  to 
§§250.466  and  250.467.  Section 
250.466  requires  you  to  keep  drill- 
ing records  onsite  during  drilling  op- 
eratwns.  After  completion  of  drilling 
activities,  you  may  keep  all  records 
at  a  location  of  your  chok».  A  table 
in  §250.467  gives  the  time  periods 
for  keeping  all  records. 


We  made  tt>e  suggested  change. 


MMS  did  not  make  ttie  suggested 
change.  See  response  to  comments 
in  the  previous  part  of  the 
preamble. 

As  for  the  $150,000  cost  per  stack 
cited  by  OOC,  we  have  used  a  cost 
of  $1 75,000  in  our  evaluation  of  im- 
pacts. 
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Proposed  section 


250.442(d) 


250.447(b) 


250.448(b) 


Our  changes  to  this  paragraph  follow 
the  suggested  changes  (see 
§250.442(0)). 


250.448(c) 


250.450(c) 


OOC  comments 


(d)  Before  removing  the  marine  drilling 
riser,  you  must  displace  the  riser 
with  seawater,  except  in  the  case  of 
an  emergency  riser  disconnect,  You 
must*  *  *. 


(b)  Before  14  days  have  elapsed 
since  your  last  BOP  pressure  test, 
you  must  begin  to  test  your  BOP 
system  before  midnight  on  the  14th 
day  following  the  conclusion  of  the 
previous  test.  However,  the  District 
Supervisor  may  [require  more  fre- 
quent testing]  require  the  test  to  t>e 
performed  before  midnight  on  the 
7th  day  following  the  conclusion  of 
the  previous  test,  if  conditions  or 
BOP  perfonnance  warrant;  and 

(b)  High  Pressure  tests  for  ram  type 
*  *  *  Clarity  requested. 


(c)  High  pressure  test  for  annular-type 
BOPs.  The  high  pressure  test  must 
equal  70  percent  of  the  rated  70 
percent  of  ttie  rated  working  pres- 
_5ure  of  the  equipment,  or  as  other- 
wise approved  by  the  District  Su- 
pervisor. 

(c)  Document  the  sequential  order  of 
BOP  and  auxiliary  equipment  test- 
ing and  ttie  pressure  and  duration 
of  each  test.  [For  subsea  BOP  sys- 
tems, you  must  also  record  tfje 
closing  times  for  annular  and  ram 
preventers.]  You  may  reference  a 
BOP  test  plan  if  it  is  available  at  the 
facility. 


OOC  rationale 


Drillships  and  semi  submersible  drill- 
ing rigs  with  automatic  station  keep- 
ing (ASK)  systems  may  experience 
ASK  failures  at  which  time  the  well 
must  be  isolated  with  the  BOP  and 
the  marir>e  riser  disconnection  im- 
mediately to  prevent  damage  to 
well,  equipment,  and  rig.  It  is  ttiere- 
fore  impractical  to  displace  tf)e  ma- 
rine riser  with  seawater  prior  tp  an 
emergency  riser  disconriect. 

More  frequent  testing  witfiout  a  speci- 
fied interval  is  too  broad. 


OOC  recognizes  and  appreciates 
MMS  efforts  to  allow  for  BOP  high- 
pressure  tests  requirements  to  in- 
clude eitf)er  testing  to  rated  working 
pne^ure.  or  to  500  psi  above  the 
maximum  alk>wable  Surface  Pres- 
sure (MASP)  for  the  applicable  sec- 
tion of  the  hole.  However,  we  rec- 
ommend tfiat  ttie  proposed  rule  in- 
clude acceptable  ntethods  for  cateu- 
lating  MASP,  to  provide  clarity. 

Currentfy  approved  procedures  for 
testing  annular  preventers  allow  for 
testing  to  a  pressure  less  ttian  70% 
of  tt>e  working  pressure,  such  as 
testing  to  the  MASP. 


The  requirement  to  record  closing 
times  should  be  removed.  This  re- 
quirement is  not  a  common  prac- 
tice. Furthermore,  tfiere  is  no  re- 
quirement for  maximum  closing  time 
of  a  BOP,  and  it  is  urx^iear  how  the 
me£isurement  of  ck>sing  time  would 
be  determined  (is  it  from  the  time 
tfie  button  is  pushed  until  tfie  fluid 
flow  stop,  or  the  time  it  takes  the 
ram  to  fully  stroke?).  We  do  not  see 
tfie  value  added  by  reconjing  this 
time.  Either,  a  BOP  stack  functkwis 
properly  or  not. 


MMS  response 


We  did  not  make  this  suggested 
change.  MMS  realizes  that  during 
an  emergency  you  will  not  be  able 
to  displace  tfie  riser  with  seawater, 
but  this  specific  case  does  not  need 
to  be  addressed  in  the  regulatk>ns 
(see  §  250.442(e)). 


We  dkj  not  make  the  suggested 
change.  MMS  sees  no  reason  to 
set  a  fixed  BOP  testing  interval  for 
when  the  District  Supen/isor  may 
require  more  frequent  testing.  MMS 
may  choose  a  test  interval  between 
7  and  14  days  depending  on  condi- 
tions or  performance.  BOP  perform- 
ance that  wan-ants  testing  a!  less 
than  7-day  intervals  would  likely 
lead  to  shutting  in  the  drilling  unit 
until  you  fix  the  problems. 

MMS  will  not  publish  a  list  of  accept- 
able metfiods  to  cak:ulate  MASP  in  ' 
tfie  regulations.  We  don't  believe 
tfiat  it  is  appropriate  to  limit  tfie 
number  of  acceptable  metfiods  nor 
do  we  believe  tfiat  such  a  list  wouM 
provide  clarity. 


We  changed  the  paragraph  to  read 
'Tfie  high  pressure  test  must  equal 
70%  of  ttie  rated  working  pressure 
of  the  equipment  or  to  a  pressure 
approved  in  your  APD." 


Section  250.442(c)  requires  that  "the 
accumulator      system      equipment 
must  meet  or  exceed  the  provisions 
of  Section  13.3,  Accumulator  Volu- 
metric Capacity,   in   API   RP  53." 
Sectk)n  13.3.5  in  API  RP  53  says 
"For  subsea  installatkxis,  tfie  BOP 
control  system  shouM  be  capable  of 
closing  each  ram  BOP  in  45  sec- 
onds or  less.  Closing  shoukj  not  ex- 
ceed   60    seconds    for    annular 
BOPs."  As  discussed  in  tfie  pre- 
amble of  tfie  proposed  rule,  we  in- 
corporated API  RP  53  by  reference 
so   that   both   industry   and   MMS 
woukl   have   gukjelines   for   deter- 
mining the  minimum   requirements 
and     performance     standards    for 
subsea  accumulators  and  BOP  sys- 
tems. As  for  tfie  measurement  of 
ck>sing  times,  the  RP  ^ates  that 
"the   measurement  of  dosing   re- 
sponse time  begins  at  pushing  tfie 
txitton  or  turning  tfie  control  valve 
handle  to  operate  tfie  functkm  and 
ends  wfien  tfie  BOP  or  valve  is 
ck>sed,  effecting  a  seal.  A  BOP  is 
considered  dosed  wfien  tfie  regu- 
lated operating  pressure  has  recov- 
ered to  its  nominal  setting." 
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Proposed  section 


250.450<g) 


250.457(a) 


250.460(a) 


250.461(a) 


250.461(e) 


250.462(d) 


OOC  comments 


(g)  After  drilling  is  completed,  (retain 
all  the  records  listed  in  this  section 
for  2  years  at  the  facility,  at  the  les- 
see's field  office  nearest  to  tt>e  facil- 
ity, or  at  another  location  conven- 
iently available  to  the  District  Super- 
visor.] the  lessee  must  retain  all  the 
records  listed  in  this  section  for  2 
years  and  make  them  available  at 
the  District  Supervisor's  request. 


(a)  You  must  have  and  maintain  drill- 
ing fluid-testing  equipment  on  the 
drilling  rig  at  all  times  You  must 
test  the  drilling  fluid,  when  circu- 
lating at  least  once  each  tour  or 
more  frequently  if  conditions  war- 
rant. You  must  perform  the  tests  ac- 
cording to  industry-accepted  prac- 
tices. Tests  must  include  density, 
viscosity,  and  gel  strength; 
hydrogenion  concentration;  filtration; 
and  any  other  tests  the  District  Su- 
pervisor requires  for  monitoring  and 
maintaining  drilling  fluid  quality  for 
safe  operations,  prevention  of 
downhole  equipment  problems  and 
for  the  detection  of  kicks.  You  must 
record  '  *  ' 

Clarity  requested  


CXX)  rationale 


(a)  Survey  requirements  for  a  vertical 
well:  (1)  You  must  conduct  inclina- 
tion surveys  on  each  vertical  well 
and  [digitally]  record  the  results. 
Sun/ey  inten/als  may  not  exceed 
1 ,000  feet  during  the  nonmal  course 
of  drilling.  (2)  You  must  also  con- 
duct a  directional  survey  that  pro- 
vides both  inclination  arid  azimuth, 
and  digitally  record  the  results  in 
electronic  format: 


(e)  If  you  drill  within  500  feet  of  an  ad- 
jacent lease,  the  Regional  Super- 
visor may  require  you  to  furnish  a 
copy  of  the  well's  directional  survey 
to  the  affected  leaseholder,  //  the 
leasehokier  has  requested  the  sur- 
vey. 

(d)  I^MS  ordered  drill.  An  MMS  au- 
thorized representative  The  MMS 
representative  will  consult  with  your 
onsite  representative  tiefore  requir- 
ing the  drill. 


MMS  response 


To  require  the  lessee  to  maintain  de- 
tailed drilling  records  at  the  facility 
or  at  the  nearest  field  office  nearest 
field  location  after  drilling  operations 
are  completed  is  unreasonable,  and 
places  an  unnecessary  record- 
keeping burden  on  the  operator.  We 
do  not  maintain  these  records;  how- 
ever, they  are  typically  maintained 
in  a  central  record  center.  The  need 
to  maintain  test  results  in  the  field 
after  the  drill  operations  are  com- 
pleted is  unclear.  Should  the  need 
to  review  these  records  arise,  they 
can  be  supplied  at  ttiat  time. 

There  are  many  times  on  a  rig  when 
circulation  does  not  occur  during  a 
tour,  or  longer,  and  testing  twice  per 
day  (once  each  tour)  has  no  added 
value.  Therefore,  we  recommend 
that  this  be  a  requirement  during 
circulation  only.  Furthermore,  the 
proposed  text  is  too  broad  in  re- 
gards to  what  type  and  why  might 
the  District  Supervisor  require  addi- 
tional test.  The  recommended  lan- 
guage is  consistent  with  tt>e  existing 
requirements. 


The  proposed  language  is  contusing. 
The  title  of  this  section  is  "What  are 
the  requirements  for  well  testing?" 
However,  paragraph  (a)  discusses 
determining  formation  characteris- 
tics using  formation  fluid  samples 
and  logging.  It  seems  appropriate  to 
put  this  paragraph  in  a  section  titled 
"what  type  samples,  sun/ey  and 
tests  of  the  formation  are  required." 
Please  refer  to  30  CFR  250.401(e) 
in  the  existing  regulations. 

Digitally  recording  inclination  surveys 
while  drilling  a  vertical  well  is  not 
necessary  or  practical.  IrKlination 
surveys  are  used  as  a  process  con- 
trol check  to  ensure  that  the  well  re- 
mains near  vertical.  The  subse- 
quent surveys,  which  include  t)Oth 
inclination  and  azimuth,  can  be 
digitally  recorded  in  electronic  for- 
mat. The  phrase  "electronk:  formaf ' 
has  been  add  to  clarify  that  ttie 
record  shoukJ  be  stored  electroni- 
cally for  submittal  to  MMS,  not 
record  as  'lingers "  on  a  paper  copy. 

The  adjacent  leaseholder  should  re- 
quest the  sun/ey. 


We  deleted  paragraph  (g)  and  moved 
tfie  record-keeping  requirements  to 
§§250.466  and  250.467.  See  pre- 
vious discussion  on  §  250.434. 


Clarifies  wtio  will  be  consulted  prior  to 
conducting  the  drill. 


We  agree  with  ttie  comment  and 
moved  the  paragraph  to  become 
§250.456(1).  The  new  paragraph 
says:  "When  circulating,  you  must 
test  the  drilling  fluid  at  least  once 
each  tour  or  more  frequently  if  con- 
ditions wan-ant.  You  tests  must  con- 
form to  industry-accepted  practices 
and  include  density,  viscosity,  and 
gel  and  gel  strength;  hydrogenion 
coTKentratnn;  filtration;  and  any 
other  tests  the  District  Supervisor 
requires  for  nrronitoring  drilling  fluid 
quality,  prevention  of  downhole 
equipment  problems  and  for  kick 
detection.  You  must  record  .  .  .  ." 


We  agree  with  the  comment  that  the 
two  paragraphs  don't  tit  ur>der  this 
title.  We  moved  paragraph  (a)  to  its 
own  section  (now  §250.407  "What 
tests  must  I  conduct  to  determine 
reservoir  characteristk:s?)"  under 
general  requirements.  We  then  re-ti- 
tled this  sectk)n  "What  are  the  re- 
quirements for  conducting  a  well 
test?" 


We  made  the  suggested  changes. 


We  revised  the  paragraph  by  adding 
tf>e  following  sentence:  "This  could 
occur  when  the  adjoining  lease- 
holder requests  a  copy  of  tt>e  sur- 
vey for  the  protection  of  conelative 
rights." 

We  made  the  suggested  change. 
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Proposed  section 


250.465(a)(1) 


OOC  comments 


250.466(g) 


250.467 


Receive  written  or  oral  approval  from 
tfie  District  Supervisor  before  you 
begin  the  intended  operation.  If  you 
get  an  oral  approval,  you  must  sut>- 
mit  fomfi  MMS-124  [within  72  hours] 
no  later  than  the  end  of  the  3rd 
tMsiness  day  folk>wing  the  oral  ap- 
proval. In  all  cases,  you  must  meet 
tfie  additional  requirements  in  para- 
graph (b)  of  this  section. 

(g)  All  other  information  required  by 
the  District  Supervisor  in  order  to 
evaluate  resource  evaluation,  waste 
prevention,  conservation  of  natural 
resources,  protection  of  correlative 
rights,  safety  or  protection  of  ttie 
environment. 

Delete  section 


OOC  rationale 


250.515  (b)  and 
250.615  (b). 


With  weekends  and  holidays,  it  is 
often  difficult  to  meet  the  72-hour 
limitation. 


MMS  response 


We  made  the  suggested  cfiange. 


Delete  this  requirement 


Proposed  language  is  very  broad.  The 
recommended  language  clarifies 
under  what  circumstances  will  addi- 
tional information  be  requested. 


As  written,  this  section  appears  to  be 
for  informational  purposes,  rather 
than  a  requirement.  Furtfiermore, 
tfie  proposed  language  is  vague. 
Line  (a)  discusses  an  NTL;  Line  (b) 
Specifies  requirements  for  GOMR, 
but  is  silent  on  requirements  for 
other  regions.  Line  (c)  as  written 
appears  that  this  is  not  mandatory, 
but  at  the  discretion  of  the  District 
Supervisor,  and  Line  (d)  eliminates 
the  prescriptive  requirements  for 
legible,  exact  copies  of  service 
company  records. 


Please  refer  to  rationale  previously 
discussed  in  Section  250.441  of  this 
document. 


We  made  ttie  sq^gested  changes. 


We  renumtiered  this  section  to 
250.469.  The  purpose  of  this  sec- 
tion is  to  inform  you  wftat  records 
ttie  District  Supervisor  may  require 
you  to  submit.  The  paragraphs 
identify  tfie  following:  (a)  well 
records,  (b)  pateontological  reports 
and  states  that  the  Regional  Super- 
visor may  issue  a  Notk%  to  Lessees 
that  prescribes  tfie  manner,  time- 
frame, and  format  for  sutmiitting  this 
information,  and  (c)  service  com- 
pany reports.  We  moved  tfie  re- 
quirements to  sulxnit  form  MMS— 
133,  Well  Activity  Report,  and  daity 
drilling  reports  to  0ie  mandatory 
§§  250.468(b)  and  (c). 

MMS  did  not  make  the  suggested 
cfiange.  See  our  response  to  com- 
ments for  §250.441 . 


Procedural  Matters 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

The  Office  of  Mangement  and  Budget 
(OMB)  has  designated  this  a  significant 
rule  for  OMB  review  under  Executive 
Order  12866. 

(1)  The  rule  will  not  have  an  effect  of 
$100  milUon  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commi unties. 
The  major  purpose  of  this  rule  is  the 
restructuring  of  the  rule  and  simpliiying 
the  regulatory  language.  The 
restructuring  and  plain  language 
revisions  will  not  result  in  any 
economic  effects  to  small  or  large 
entities.  Some  of  the  technical  revisions 
will  have  a  minor  economic  effect  on 
lessees  and  drilling  contractors. 

Specifically,  given  the  existing 
industry  structure  (i.e.,  the  number  and 
size  of  affected  regulated  entities  remain 
constant],  MMS  estimates  the  cost  to 
implement  the  rule  at  $1  million 
annually. 


In  addition  to  the  annual  costs,  the 
rule  requires  the  installation  of  blind- 
shear  rams  in  siuface  BOP  stacks  that 
will  residt  in  a  one-time  cost  of 
$14,175,000.  This  rule  allows  a  3-year 
period  for  the  installation  of  the  new 
rams.  The  most  significant  benefits  of 
preventing  or  minimizing  some 
blowouts  will  be  the  reduced  risk  of 
injiuy  or  fatality  to  personnel  and  of 
environmental  damage.  Property 
damages  (including  lost  productivity) 
resulting  from  blowouts  will  also  be 
reduced  by  this  final  rule.  Property  and 
financial  damages  fitim  a  blowout  or 
near  blowout  can  range  from  minimal 
damage  to  a  facility  and  the  loss  of  a 
day's  activity  to  the  total  loss  of  the 
drilling  rig  and  production  facifity. 

MMS  believes  that  the  installation  of 
blind-shear  rams  in  surface  BOP  stacks 
could  prevent  or  minimize 
approximately  one  blowout  every  2 
years.  This  estimate  comes  from  the  5 
incidents  that  MMS  identified  where  a 
blind-shear  ram  had  helped  or  coidd 
have  helped  prevent  or  minimize  a 
blowout  over  the  past  10-year  period 
(1992  to  present).  Considering  that  a 
single  blowout  could  cause  multiple 


fatalities,  injuries,  and  tens  of  millions 
of  dollars  in  property  damage  and 
financial  losses,  MMS  believes  that  the 
benefits  of  this  requirement  will  more 
than  offset  the  cost  of  this  new 
requirement. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  rule  does  not  affect 
how  lessees  or  operators  interact  with 
other  agencies.  Nor  does  this  rule  affect 
how  MMS  will  interact  with  other 
agencies. 

(3)  This  rule  does  not  alter  the  - 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  The 
rule  only  addresses  the  regulatory 
requirements  for  obtaining  permission 
to  drill  on  the  OCS  and  the  safety  of 
drilling  operations. 

(4)  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues.  The 
rule  has  some  new  policy  issues,  such 
as  requiring  minimum  BOP 
maintenance  requirements.  OMB  has 
determined  that  these  issues  make  this 
rule  a  significant  rule  as  defined  in 
Executive  Order  12866. 
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Regulatory  Flexibility  (RF)  Act 

The  Department  of  the  Interior  (DOI) 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RF  Act  (5  U.S.C.  601  et  seq.). 
This  rule  applies  to  all  lessees  and 
drilling  contractors  that  operate  on  the 
OCS.  Small  lessees  and  drilling 
contractors  that  operate  under  this  final 
rule  would  fall  under  the  Small 
Business  Administration's  (SBA)  North 
American  Industry  Classification 
System  codes  211111,  Crude  Petroleum 
and  Natural  Gas  Extraction,  and  213111 


Drilling  Oil  and  Gas  Wells.  Under  these 
codes,  SBA  considers  all  companies 
with  fewer  than  500  employees  to  be  a 
small  business.  Given  the  veuiability  in 
the  industry  due  to  changes  in  the 
relative  prices  of  oil  and  natural  gas,  the 
numbers  of  small  entities  affected  by  the 
rule  may  change  over  time.  Based  on 
data  from  1998,  we  estimate  that  of  the 
130  lessees  that  explore  for  and  produce 
oil  and  gas  on  the  OCS,  approximately 
90  are  small  businesses  (70  percent).  We 
also  estimate  that  10  drilling  contractors 
operate  on  the  OCS,  and  none  of  those 
drilling  contractors  are  classified  as  a 
small  business.  The  number  of  drilling 


contractors  is  based  on  current  drilling 
activity  on  the  OCS,  and  the  size  of  each 
drilling  contractor  is  based  on  research 
into  company  statistics. 

Drilling  requirement  costs  will  be 
borne  by  the  OCS  lessees  who  explore 
for  and  produce  oil  and  are  dependent 
on  the  number  of  wells  drilled.  We 
estimate  that  the  total  annual  cost  of  the 
new  drilling  requirements  in  this  rule  to 
be  approximately  $670,000,  as  shown  in 
the  following  table.  The  table  also 
shows  the  estimated  cost  per  well  for 
the  approximately  700  wells  drilled 
annually  on  the  OCS  using  a  siu'face 
BOP  stack. 


ESTIMATED  Costs  of  Additional  Drilling  Requirements 


Cost 


One  hour  per  well  additional  evaluation  time  on  cenienting  operations  O 

One  hour  per  well  additional  drilling  ng  rental  @  $850  '. 

Annual  reporting  and  paperwork  burden — 140  hours  @  $50 


$100 


Total 


Cost  per 
well 


960 


Total  cost 

for  700 

wells  drilled 

annually 


$70,000 

$595,000 

$7,000 


$672,000 


*  The  annual  reporting  and  papenwork  burden  for  the  entire  subpart  D,  "Oil  and  Gas  Drilling  Operations"  is  1 1 1 .209  hours  as  indkated  in  the 
Paperwork  Reduction  Act  of  1995  section  of  this  preamble  However,  the  new  burden  added  when  the  this  rule  was  proposed  is  only  140  hours 
(§250.403-100  hours;  §250.460(b)-30  hours;  and  §  250.461  (e>— 10  hours). 


As  indicated  in  the  table,  the 
estimated  cost  per  well  is  about  $1 ,000. 
Based  on  drilling  data  from  1999,  we 
estimate  that  the  90  small  businesses 
that  explore  for  and  produce  oil  and  gas 
on  the  OCS  drill  about  300  of  the  700 
wells  drilled  annually  on  the  OCS  using 
a  surface  BOP  stack.  Thus,  with  the 
small  businesses  drilling  an  average  of 
3V:i  wells  per  year,  the  annual  economic 
effect  for  each  small  business  is  about 
$3,300,  or  about  $300,000  in  total.  The 
estimated  additional  cost  of  $1,000  per 
well  is  quite  small  (about  .02  percent) 
when  compared  to  the  $5  million 
average  cost  of  drilling  a  well.  Based  on 
this  very  low  percentage  of  well  cost,  we 
believe  that  these  revisions  to  the 
regulations  will  not  have  a  signihcant 
economic  effect  on  any  small  lessee. 

The  estimated  economic  effect  of  the 
requirement  to  use  blind-shear  rams  on 
surface  BOP  stacks  is  the  cost  to 
purchase  the  rams.  This  requirement 
imposes  no  reporting  or  recordkeeping 
burden.  This  requirement  primarily  will 
affect  drilling  contractors  operating 


jackup  and  platform  rigs  on  the  OCS 
who  will  be  required  to  purchase  the 
rams.  Using  information  from  2003.  the 
cost  for  a  set  of  10,000  pounds  per- 
square-inch  rams  and  associated 
equipment  is  about  $105,000.  Some  sets 
of  rams  for  lower-rated  BOP  stacks  will 
cost  less,  while  a  few  sets  of  rams  will 
cost  more  for  higher-rated  BOP  stacks, 
but  the  average  cost  will  remain  at  about 
$105,000. 

In  the  proposed  rule  we  estimated 
that  drilling  contractors  would  need  to 
purchase  a  total  of  80  blind-shear  rams 
to  meet  the  proposed  requirements.  We 
have  revised  that  estimate  to  135  sets  of 
rams  for  reasons  as  discussed  in  our 
response  to  comments.  At  an  average 
cost  of  about  $105,000.  the  economic 
impact  will  be  $14,175,000.  The  largest 
drilling  contractor  may  need  to 
purchase  up  to  40  sets  of  blind-shear 
rams,  whiU  one  drilling  contractor  will 
not  have  to  purchase  any  blind-shear 
rams  because  it  has  already  installed 
blind-shear  rams  in  all  of  its  siu-face 
BOP  stacks.  When  asked  why,  a 


company  executive  responded  that  it 
was  a  prudent  safety  measure,  A  large 
contractor  may  get  a  minor  reduction  in 
the  cost  with  a  bulk  purchase,  but  this 
reduction  should  not  significantly  affect 
the  competition  between  large  and  small 
contractors  because  the  unit  costs  will 
not  vary  much.  Purchase  of  the  rams  to 
meet  the  proposed  requirements  will  be 
an  initial  one-time  cost.  A  blind-shear 
ram  should  last  for  20  years  if  properly 
maintained. 

The  blind-shear  ram  requirement 
should  not  hinder  the  ability  of  lessees 
or  contractors,  including  small 
businesses,  to  conduct  business  on  the 
OCS.  The  final  rule  provides  for  a  3-year 
period  after  the  effective  date  for 
drilling  contractors  to  plan  and 
purchase  the  rams  and  associated 
equipment.  This  will  allow  contractors 
sufficient  time  to  obtain  the  equipment. 

The  following  table  summarizes  the 
estimated  economic  effects  associated 
with  this  final  rule. 
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Requirement 

Frequency 

Total  cost 

Cost  to  small 
businesses 

New  drilling  rules 

r 

Annual 

One-time  

$672,000 
14.175.000 

$300,000 

Use  of  blind-shear  rams 

0 

> 

Total 

14,847.000 

300,000 

We  do  not  believe  that  this  rule  will  • 
have  a  significant  impact  on  the  lessees 
and  drilling  contractors  who  explore  for 
and  produce  oil  and  gas  on  the  OCS, 
including  those  that  are  classified  as 
small  businesses. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  actions  of 
hmS,  call  1-888-REG-FAIR  (1-888- 
734-3247).  You  may  comment  to  the 
Small  Business  Administration  without 
fear  of  retaliation.  Disciplinary  action 
for  retaliation  by  an  MMS  employee 
may  include  suspension  or  termination 
from  employment  with  the  Department 
of  the  Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  (5 
U.S.C.  804(2))  the  SBREFA.  The  rule: 

(1)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
As  described  above,  we  estimate  that  the 
annual  cost  of  the  rule  to  be 
approximately  $672,000.  The  cost  for 
the  blind-shear  rams  will  be 
$14,175,000,  which  will  be  spread  over 
a  3-year  period.  This  cost  will  not  cause 
an  annual  effect  on  the  economy  of  $100 
million. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  minor  increase 
in  drilling  costs  will  not  change  the  way 
the  oil  and  gas  industry  conducts 
business,  nor  will  it  affect  regional  oil 
and  gas  prices;  therefore,  it  will  not 
cause  major  cost  increases  for 
consumers,  the  oil  and  gas  industry,  or 
any  Government  agencies. 


(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  All  lessees  and 
drilling  contractors,  regardless  of 
nationality,  will  have  to  comply  with 
the  requirements  of  this  rule.  So  the  rule 
will  not  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Paperwork  Reduction  Act  (PRA)  of  1995 

We  examined  the  proposed  rule  and 
these  final  regvdations  imder  section 
3507(d)  of  the  PRA.  The  proposed 
rulemaking  added  only  a  few  new 
information  collection  requirements, 
which  we  submitted  to  OMB  for 
approval  as  part  of  the  proposed 
rulemaking  process.  There  have  been 
some  changes  to  the  numbering  of 
sections  requiring  the  collection  of 
information  in  the  final  regulations,  as 
well  as  some  clarifications.  However, 
the  final  regulations  do  not  impose  any 
additional  information  collection 
paperwork  burden. 

MMS  regidations  in  30  CFR  250. 
subpart  A.  at  §§  250.140.  250.141.  and 
250.142  allow  respondefats  to  request 
the  use  of  "alternative  procedures  or 
equipment"  and  "departiues"  to 
operating  requirements.  However,  our 
information  collection  submission  to 
OMB  (1010-0114)  indicated  that  the 
burden  for  these  requests  is  covered 
vinder  the  applicable  operating 
requirement.  To  accoimt  for  these  non- 
specific possibilities,  as  MMS  renews 
the  various  collections  covering 
subparts  of  the  part  250  regulations  and 
the  other  30  CFR  parts,  as  a  standard 
procedure  we  are  now  including  these 
requests  as  a  "line  item"  in  the 
regulation  burden  charts.  Based  on 
comments  we  received  on  the  proposed 
subpart  D  rulemaking,  §§  250.408  and 
250.409  of  these  final  regulations 


specifically  address  these  issues  and  a 
line  item  has  been  included  in  the 
burden  chart  for  this  collection.  It 
should  be  reiterated  that  these  requests 
are  not  new  information  collection 
requirements.  However,  this  inclusion 
will  ensure  that  the  burden  is  not 
overlooked  for  some  operating 
requirements  and  will  provide  for  amy 
oversight. 

Because  of  the  adjustments  discussed 
in  the  preceding  paragraphs  and  section 
niunbering  changes,  before  publication, 
we  again  submitted  the  final  subpart  D 
infbmiation  collection  to  OMB  and 
OMB  approved  them  under  OMB 
control  number  1010-0141,  with  a 
current  expiration  date  of  January  28, 
2003.  An  agency  may  not  conduct  or 
sponsor,  and  you  are  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  title  of  the  collection  of 
information  for  this  final  rule  is  "30 
CFR  250,  Subpart  D — Oil  and  Gas 
DrilUng  Operations."  Respondents 
include  approximately  130  Federal  OCS 
oil  and  gas  or  sulphur  lessees.  The 
frequency  of  response  veuies,  depending 
upon  the  requirement.  Responses  are 
mandatory.  MMS  will  protect 
proprietary  information  according  to  the 
Freedom  of  Information  Act  and  30  CFR 
250.196,  "Data  and  information  to  be 
made  available  to  the  public." 

The  final  regulations  convert  into 
plain  language  and  restructure  the 
requirements  for  oil  and  gas  drilling 
operations.  The  approved  information 
collection  for  this  final  rule  will 
supersede  the  collection  for  current 
subpart  D  regulations  (OMB  control 
number  1010-0053),  which  we  will 
cancel  when  the  new  subpart  D 
regulations  take  effect. 

We  estimate  the  total  annual 
paperwork  "hour"  burden  for  the  final 
rule  to  be  1 1 1 ,209  hours.  Following  is 
a  breakdown  of  the  hour  burden 
estimate. 
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Citation  30  CFR  250 
Subpart  D 


402(b) 

403  

406,  409  

'408,  409:  410-418, 
ptus  various  other 
references  in  subpart 
D. 

410(a)(3).  417(b) 

417(a).  (b)  

417(c)  

418(e) 

421;  423;  428 

424 

456(C),  (f)  

459(a)(3) 

460;  465  

460  

461(e) 

462(a) 

463(b) 

468(a) 

468(b);  465(b)(3) 

468(c)  

460  

490(c)(4).  (d)  

490(f);  also  referred  to 
in  418(d). 

490(i) 

49O0)(12)  

490(j)(13)(vi)  

490(1)  

490(0)(5)  


Reporting  and  recordkeeping  requirement 


Request  approval  to  use  Wind  or  blind-shear  ram  or  pipe  rams  and 

inside  BOP. 
rtotify  MI«IS  of  drilling  rig  movement  on  or  off  drilling  location  


Hour 
burden 


.25 
.1 


Average  number  per 
year 


6  requests 
20  notices 


In  Gulf  of  Mexico  OCS  Region,  rig  movements  reported  on  form  MMS-144 — burden  covered  under  1010- 

0150. 


Apply  for  use  alternative  procedures  and/or  departures  not  requested 
in  MMS  forms  (including  discussions  with  MMS  and  approvals. 


20%  of  1.200  drilling 
ops.  =  240. 


Apply  for  permit  to  drill  and  requests  for  various  approvals  required  in  subpart  D  (including  §§250.423.  424, 
442(c),  451(g),  456(f))  and  obtained  via  forms  MMS-123  (Application  for  Permit  to  Drill)  and  MMS- 
123S  (Supplemental  APD  Information  Sheet),  and  supporting  information  and  notices  to  MMS— burden 
covered  under  1010-0044  and  1010-0131. 


Reference  to  Exploration  Plan,  Development  and  Production  Plan,  Development  Operations  Coordination 
Document  (30  CFR  250,  subpart  B)— burden  covered  under  1010-0049. 


Coltect  and  report  additional  Information  on  case-by-case  Ijasis  if 
sufficient  information  is  not  available. 


1  report 


Submit  3rd  party  review  of  drilling  unit  according  to  30  CFR  250.  subpart  J— burden  covered  under  1010- 

0058. 


Submit  welding  and  buming  plan  according  to  30  CFR  250.  subpart  A— burden  covered  under  1010-01 14 


Submit  casir>g  and  cementing  program  and  revisions  or  changes 


Caliper,  pressure  test,  or  evaluate  casing;  submit  evaluation  results; 

request  approval  before  resumirig  operations  or  t)eginning  repairs 

(every  30  days  during  prolonged  drilling). 
Pertorm  various  calculations;  post  information  (on  occasion,  daily. 

weekly). 
Request  exception  to  procedure  for  protecting  negative  pressure 

area. 


2 

5 


.25 


20%  of  1.200  drilling 

ops.  =  240. 
20%  of  1,200  wells  = 

240. 

144  drilling  rigs  x  52 

=7,488. 
5  requests 


Submit  revised  plans,  changes,  well/drilling  records,  etc..  on  forms  MMS-124  (Applicatkjn  for  Permit  to 
Modify)  or  MMS-125  (End  of  Operations  Report)— burden  covered  under  1010-0045  and  1010-0046 


Submit  plans  for  well  testing  and  notify  MMS  before  test  

Provide  copy  of  well  directional  survey  to  affected  leasehokJer  .... 

Prepare  and  post  well  control  drill  plan  lor  crew  members  

Request  fiekJ  drilling  rules  be  established,  amended,  or  canceled 

Submit  well  logs 

Submit  directional  and  vertical-well  surveys  

Submit  velocity  profiles  and  surveys  * 

Submit  core  analyses  


2 

1 

3 

2.5 

1.5 
.5 
.25 
.25 


15  plans  

10  occasions 

26  plans  

6  requests  

1 .200  togs/surveys 

1.200  reports 

55  reports 

150  analyses 


Annual 
burden 
hours 


In  the  GOM  OCS  Region,  submit  drilling  activity  reports  on  form  MMS-133  (Well  Activity  Report)— burden 

covered  under  1010-0132 


In  the  Pacific  and  Alaska  OCS  Regions  during  drilling  operations, 
submit  dally  drilling  reports. 

As  specifi^  by  region,  submit  well  records,  paleontological  interpre- 
tations or  reports,  servrce  company  reports,  and  other  reports  or 
records  of  operations. 

Submit  request  for  reclassification  of  H^S  zor>e;  notify  MMS  if  corKli- 
tions  change 

Submit  contingency  plans  for  operations  in  H:S  areas  (16  drilling,  5 
work -over,  6  production) 


1 

.25 

1.7 
10 


14  wells  X  365  days  x 

20%  =  1.022. 
300  submissions  


27  responses 
27  plans  


Display  warning  signs— no  burden  as  facilities  woukl  display  waming  signs  and  use  otfier  visual  and  audi- 

t>ie  systems. 
Propose  alternatives  to  minimize  or  eliminate  SO2  hazards— submitted  with  contingefx:y  plans — burden  cov- 
ered under  250.490(f). 
Label  breathing  air  bottles— rra  burden  as  supplier  normally  labels  bottles;  facilities  woukJ  routinely  label  if 

not. 


Notify  (phone)  MMS  of  unplanned  H2S  releases  (approx.  2/year) 
Request  approval  to  use  drill  pipe  for  well  testing 


.2 


49  facilities  x  2  =  98 
3  requests 


2 
2 

240 


0 

480 

1,200 

1.872 
10 


30 
10 
78 
15 
1.800 
600 
14 
38 


r!te2 

75 

46 
270 

0 
0 
0 


20 
6 
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Citation  30  CFR  250 
Subpart  D 


490(q)(1) 


Reporting  and  recordkeeping  requirement 


Hour 
burden 


Average  number  per 
year 


AnrHjal 
burden 
tKXjrs 


490(q)(9)  . 
490(q)(12) 


Reporting  Subtotal 


404  

426  

427(a)  .... 
434:467 

450;  467 

450.  467 


Seal  and  mari<  for  the  presence  of  HjS  cores  to  be  transported— no  burden  as  facilities  woukJ  routinely. 

mark  transported  cores. 


Request  approval  to  use  gas  containing  H2S  for  instrument  gas 

Analyze  produced  water  disposed  of  for  H2S  content  and  submit  re- 
sults to  MMS  on  occask}n  (approx.  weekly). 


451(c) 

456(b).  (i); 


458(b) 


462(c) 


466.467 


490(g)(2).  (g)(5) 


490(h)(2) 
490(j)(8)  . 


490(i)(8) 


Perform  operatkxial  check  of  crown  bkx:k  safety  devKe;  record  re- 
sults (weekly). 

Pertorm  pressure  test  on  all  casing  strings  and  drilling  liner  lap; 
record  results. 

Perfonm  pressure-integrity  tests  and  related  hole-behavior  obseroa- 
tions;  record  results. 

Perform  diverter  tests  when  installed  and  once  every  7  days;  actuate 
system  at  least  once  every  24-hour  period:  record  results  (average 
2  per  drilling  operation). 

Perfonn  BOP  pressure  tests,  actuatkms  and  inspections  when  in- 
stalled; at  a  minimum  every  14  days;  as  stated  for  components; 
record  results. 

Functkm  test  annulars  and  rams;  document  results  every  7  days  be- 
tween BOP  tests  (biweekly).  Note:  this  test  is  part  of  BOP  test 
when  BOP  test  is  conducted. 

Record  reason  for  postponing  BOP  test  (on  occasion— approx.  2/ 
year). 

Record  each  drilling  flukl  circulation;  test  drilling  fluid,  record  results; 
record  daily  inventory  of  drilling  flukl/materials;  test  and  recalibrate 
gas  detectors;  record  results  (on  occasion,  daily,  weekly,  quarteriy) 

Perform  well-control  drills;  record  results  (2  crews  weekly) 

Retain  drilling  records  for  90  days  after  drilling  is  complete:  retain 
casing/liner  pressure,  diverter,  and  BOP  for  2  years;  retain  well 
completion/well  wori<over  until  well  is  permanently  plugged/aban- 
doned or  lease  assigned. 

Conduct  H2S  training;  post  safety  instoictions;  document  training  on 
occasion  and  annual  refresher  (approx.  2/year). 

Conduct  weekly  drills  and  safety  meetings:  document  attendance  

Test  H;S  detectk>n  and  monitoring  sensors  during  drilling:  record 
testing  and  calibrations  on  occasion,  daily  during  drilling  (approx. 
12  sensors  per  rig). 

Test  H2S  detection  and  monitoring  sensors  every  14  days  during 
production;  record  testing  and  calibrations  (approx.  30  sensors/5 
platforms  +  approx.  42  sensors/23  platforms). 


2 
2.8 


3  requests 

4  production  platforms  x 
52  =  208. 


12.590  Responses 


144  drilling  rigs  x  52 

7,488. 
144  drilling  rigs  x 

approx.  50  per  rig  : 

7.200. 
425  tests  


.16 

.1 
1.25 

1 
1.5 


Recordkeeping 
Subtotal. 

Total  Hour 
Burden. 


3.5 


1.200  drilling  ops.  x2  = 
2.400. 

144  drilling  rigs  x 

approx.  35  per  rig  = 

5,040. 
144  drilling  rigs  x 

approx.  20  per  rig  = 

2.880. 
144  drilling  rigs  x  2  = 

288. 
144  drilling  rigs  x  52  = 

7,488. 

144  drilling  rigs  x  2 
crews  X  52  =  14.976. 

Annual  records  mainte- 
nanlefor  1,200  wells. 


49  facilities  x  2  =  98 


6 
582 


8.422 


49  facilities  x  52  =  2.548 
26  drilling  rigs  x  365 
days  =  9.490. 

28  productk>n  platforms 
X  26  =  728. 


130  Record-keepers 


749 

14.400 

1.700 
4.800 

30,240 

461 

29 

9.360 

14,976 
1.800 

196 

2,548 
18.980 

2.548 


102,787 


12,720 111,209 


Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  CJovemments.  The  rule  applies  to 
lessees  and  drilling  contractors  that 
operate  on  the  OCS.  This  rule  does  not 
impose  costs  on  States  or  localities.  Any 
costs  will  be  the  responsibility  of  the 
lessees  and  drilling  contractors. 


Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
the  rule  does  not  have  significant 
Takings  Implications.  A  Takings 
Implication  Assessment  is  not  required. 
The  rule  revises  existing  operation 
regulations.  It  does  not  prevent  any 
lessee,  operator,  or  drilling  contractor 
from  performing  operations  on  the  OCS, 
provided  they  follow  the  regulations. 
Thus,  MMS  did  not  need  to  prepare  a 
Takings  Implication  Assessment  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 


Constitutionally  Protected  Property 
Rights. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  13211) 

Although  OMB  has  designated  this  a  ' 
significant  rule  under  Executive  Order 
12866,  it  does  not  have  a  significant 
effect  on  energy  supply,  distribution,  or 
use.  The  rule  essentially  clarifies  the 
current  regulatory  requirements  for  oil 
and  gas  drilling  on  the  (XS.  The  rule 
also  adds  a  new  requirement  (blind- 
shear  rams  in  surface  BOP  stacks)  that 
will  result  in  a  one-time  cost  to  the 
industry  of  $14,175,000.  However,  the 
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increased  safety  aspects  associated  with 
the  new  requirement  along  with  the 
potential  for  reduced  property  damages 
and  financial  losses  will  offset  the 
$14,175,000  cost  of  the  new  rams. 
Accordingly  the  new  requirement  will 
not  cause  a  reduction  in  crude  oil 
supply  or  an  increase  in  energy  prices. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  is  not 
required. 


Unfunded  Mandates  Reform  Act 
(UMRA)  of  1995  (Executive  Order 
12866) 

,    This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  any  Federal 
mandates,  nor  does  the  rule  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  A  statement  containing 
the  information  required  by  the  UMRA 
(2  U.S.C.  1531  et  seq.)  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines.  Public 


lands-mineral  resources.  Public  lands- 
rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  October  24,  2002. 
Rebecca  W.  Watson, 
Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  amends  30  CFR  Part  250 
as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE  , 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows- 

Authority:  43  U.S.C.  1331  et  seq. 

2.  In  §  250.102,  in  the  table  in 
paragraph  (b),  paragraph  (1)  is  revised  to 
read  as  follows: 
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For  information  about 


Refer  to 


(1)  Applications  for  permit  to  drill 


§250.410 


3.  In  §  250.105,  in  the  definition  for 
Facility  (3).  the  citation  "§  250.417(b)" 
is  revised  to  read  "§  250.490(b)". 

4.  In  §  250.198,  in  the  table  in 
paragraph  (e),  the  following  changes  are 
made  in  alphanumeric  order: 


A.  Add  an  entry  for  API  RP  53  as  set 
forth  below. 

B.  Revise  the  entries  for  ANSI  Z88.2- 
1992.  API  RP  500,  API  RP  505,  and 
NACE  Standard  MROl  75-99  as  set  forth 
below. 


250.198    Documents  incorporated  by 
reference. 


(e)* 


Title  of  documents 


ANSI  Z88  2-1992,  American  National  Standard  tor  Respiratory  Protection 


API  RP  53,  Recommended  Practices  for  Blowout  Prevention  Equipment  Systems  for  Drilling 

Wells,  Third  Edition,  March  1997,  API  Stock  No  G53003. 
API  RP  500,  Recommended  Practice  fo»  Classification  of  Locations  for  Electncal  Installations  at 

Petroleum  Facilities,  Classified  as  Class  I,  Division  1  and  Division  2,  Second  Edition,  November 

1997,  API  Stock  1^.  C50002. 
API  RP  505,  Recommended  Practk:e  for  Classification  of  Locatk)ns  for  Electrical  Installations  at 

Petroleum  Facilities,  Classified  as  Class  I,  Zone  0,  Zone  1,  and  Zone  2,  First  Edition,  November 

1997,  API  Stock  No.  C50501 . 

NACE  Standard  MR01 75-99,  Sulfide  Stress  Cracking  Resistant  Metallk:  Materials  for  Oilfield 
Equipment,  Revised  January  1999.  NACE  Item  No.  21302. 


Incorporated  by  reference  at 


§250.490(g)(4)(lv).  0)(13)(ii). 


§ 250.442(c);  §  250.446(a). 

§250. 11 4(a):  §250.459;  §  250.802(e)(4)(i); 
§250.803(b)(9)(i);  §250. 1628(b)(3);  (d)(4)(i); 

§250.1629(b)(4)(i). 

§250.1 14(a);  §250.459;  §250.802(e)(4)(i); 

§250.803(b)(9)(i);  §250. 1628(b)(3);  (d)(4)(i); 

§250.1629(b)(4)(i). 


§250.490(p)(2). 


5.  In  §  250.199,  in  the  table  in 
paragraph  (e),  the  OMB  control  number 
"1010-0053"  cited  in  the  entry  for  item 
(4)  is  revised  to  read  "1010-0141". 

6.  In  §  250.203,  the  following  changes 
are  made: 


A.  In  paragraphs  (b){5)(i)  and  (b)(5)(ii), 
the  citation  "250.417"  is  revised  to  read 
"250.490". 

B.  In  paragraph  (p),  the  citation 
"§  250.414"  is  revised  to  read 

"§  250.410  tlm)Ugh§  250.4^18". 


7.  In  §  250.204.  the  following  changes 
are  made: 

A.  hi  paragraphs  (b)(2)(i)  and  (b)(2)(ii). 
the  citation  '§  250.417"  is  revised  to 
read  §  250.490". 


B.  In  paragraph  (t).  the  citation 
"§  250.414"  is  revised  to  read 
"§  250.410  through  §  250.418". 

8.  In  30  CFR  part  250.  subpart  D, 
§  250.417  is  redesignated  as  §  250.490, 
§§  250.400  through  250.416  are  revised, 
and  §§  250.417  through  250.469  are 
added,  and  a  new  undesignated  center 
heading  is  added  preceding 
redesignated  §§  250.490  to  read  as  set 
forth  below.  For  the  convenience  of  the 
reader,  the  table  of  contents  for  subpart 
D  is  also  set  forth  below: 

Subpart  D— Oil  and  Gas  Drilling  Operations 

General  Requirements 

Sec. 

250.400  Who  is  subject  to  the  requirements 
of  this  subpart? 

250.401  What  must  I  do  to  keep  wells  under 
control? 

250.402  When  and  how  must  I  secure  a 
well? 

250.403  What  drilling  unit  movements 
must  1  report? 

250.404  What  are  the  requirements  for  the 
crown  block? 

250.405  What  are  the  safety  requirements 
for  diesel  engines  used  on  a  drilling  rig?- 

250.406  What  additional  safety  measures 
must  I  take  when  I  conduct  drilling 
operations  on  a  platform  that  has 
producing  wells  or  has  other 
hydrocarbon  flow? 

250.407  What  tests  must  I  conduct  to 
determine  reservoir  characteristics? 

250.408  May  I  use  alternative  procedures  or 
equipment  during  drilling  operations? 

250.409  May  I  obtain  departures  from  these 
drilling  requirements? 

Applying  for  a  Permit  To  Drill 

250.410  How  do  I  obtain  approval  to  drill 
a  well? 

250.411  What  information  must  I  submit 
with  my  application? 

250.412  What  requirements  must  the 
location  plat  meet? 

250.413  What  must  my  description  of  well 
drilling  design  criteria  address? 

250.414  What  must  my  drilling  prognosis 
include? 

250.415  What  must  my  casing  and 
cementing  programs  include? 

250.416  What  must  1  include  in  the  diverter 
and  BOP  descriptions? 

250.417  What  must  I  provide  if  I  plan  to  use 
a  mobile  offshore  drilling  unit  (MODU)? 

250.418  What  additional  information  must  I 
submit  with  my  APD? 

Casing  and  Cementing  Requirements 

250.420  What  well  casing  and  cementing 
requirements  must  I  meet? 

250.421  What  are  the  casing  and  cementing 
requirements  by  type  of  casing  string? 

250.422  When  may  I  resume  drilling  after 
cementing? 

250.423  What  are  the  requirements  for 
pressure  testing  casing? 

250.424  What  are  the  requirements  for 
prolonged  drilling  operations? 

250.425  What  are  the  requirements  for 
pressure  testing  liners? 


250.426  What  are  the  recordkeeping 
requirements  for  casing  and  liner 
pressure  tests? 

250.427  What  are  the  requirements  for 
pressure  integrity  tests? 

250.428  What  must  I  do  in  certain 
cementing  and  casing  situations?  . 

Diverter  System  Requirements 

250.430  When  must  I  install.a  diverter 
system? 

250.431  What  are  the  diverter  design  and 
installation  requirements? 

250.432  How  do  I  obtain  a  departure  to 
diverter  design  and  installation 
requirements? 

250.433  What  are  the  diverter  actuation  and 
testing  requirements? 

250.434  What  are  the  recordkeeping 
requirements  for  diverter  actuations  and 
tests? 

Blowout  Preventer  (BOP)  System 
Requirements 

250.440  What  are  the  general  requirements 
for  BOP  systems  and  system 
components? 

250.441  What  are  the  requirements  for  a 
surface  BOP  stack? 

250.442  What  are  the  requirements  for  a 
subsea  BOP  stack? 

250.443  What  associated  systems  and 
related  equipment  must  aH  BOP  systems 
include? 

250.444  What  are  the  choke  manifold 
requirements? 

250.445  What  are  the  requirements  for  kelly 
valves,  inside  BOPs,  and  drill-string 
safety  valves? 

250.446  What  are  the  BOP  maintenance  and 
inspection  requirements? 

250.447  When  must  I  pressure  test  the  BOP 
system? 

250.448  What  are  the  BOP  pressure  tests 
requirements? 

250.449  What  additional  BOP  testing    • 
requirements  must  I  meet? 

250.450  What  are  the  recordkeeping 
requirements  for  BOP  tests? 

250.451  What  must  I  do  in  certain 
situations  involving  BOP  equipment  or 
systems? 

Drilling  Fluid  Requirements 

250.455  What  are  the  general  requirements 
for  a  drilling  fluid  program? 

250.456  What  safe  practices  must  the 
drilling  fluid  program  follow? 

250.457  What  equipment  is  required  to 
monitor  drilling  fluids? 

250.458  What  quantities  of  drilling  fluids 
are  required? 

250.459  What  are  the  safety  requirements 
for  drilling  fluid-handling  areas? 

Other  Drilling  Requirements 

250.460  What  are  the  requirements  for 
conducting  a  well  test? 

250.461  What  are  the  requirements  for 
directional  and  inclination  surveys? 

250.462  What  are  the  requirements  for  well- 
control  drills? 

250.463  Who  establishes  field  drilling 
rules? 


Applying  for  a  Permit  To  Modify  and  Well 
Records 

250.465  When  must  I  submit  an 
Application  for  Permit  to  Modify  (AMP) 
or  an  End  of  Operations  Report  to  MMS? 

250.466  What  records  musl  I  keep? 

250.467  How  long  must  I  keep  records? 

250.468  What  well  records  am  I  required  to 
submit? 

250.469  What  other  well  records  could'l  be 
required  to  submit? 

Hydrogen  Sulfide 

250.490    Hydrogen  sulfide.'' 

Subpart  [>-Oil  and  Gas  Drilling 
Operations 

General  Requirements 

§250.400    Wrto  is  subject  to  ttie 
requirements  of  ttiis  subpart? 

The  requirements  of  this  subpart 
apply  to  lessees,  operating  rights 
owners,  operators,  and  their  contractors 
and  subcontractors. 

§  250.401    What  must  I  do  to  keep  wells 
'  under  control? 

You  must  take  necessary  precautions 
to  keep  wells  under  control  at  all  times. 
You  must: 

(a)  Use  the  best  available  and  safest 
drilling  technology  to  monitor  and 
evaluate  well  conditions  and  to 
minimize  the  potential  for  the  well  to 
flow  or  kick; 

(b)  Have  a  person  onsite  during 
drilling  operations  who  represents  your 
interests  and  can  fulfill  yoiu 
responsibilities; 

(c)  Ensure  that  the  toolpusher, 
operator's  representative,  or  a  member 
of  the  drilling  crew  maintains 
continuous  surveillance  on  the  rig  floor 
from  the  beginning  of  drilling 
operations  until  the  well  is  completed 
or  abandoned,  unless  you  have  secured 
the  well  with  blowout  preventers 
(BOPs).  bridge  plugs,  cement  plugs,  or 
packers; 

'   (d)  Use  personnel  trained  according  to 
the  provisions  of  subpart  O;  and 

(e)  Use  and  maintain  equipment  and 
materials  necessary  to  ensure  the  safety 
and  protection  of  personnel,  equipment, 
natural  resources,  and  the  environment. 

§  250.402    Wlien  and  liow  must  i  secure  a" 
well? 

Whenever  you  interrupt  drilling 
operations,  you  must  install  a  downhole 
safety  device,  such  as  a  cement  plug, 
bridge  plug,  or  packer.  You  must  install 
the  device  at  an  appropriate  depth 
within  a  properly  cemented  casing 
string  or  liner. 

(a)  Among  the  events  that  may  cause 
you  to  interrupt  drilling  operations  are: 

(1)  Evacuation  of  the  dnlling  crew; 

(2)  Inability  to  keep  the  drilling  rig  on 
location;  or 
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(3)  Repair  to  major  drilling  or  well- 
control  equipment. 

(b)  For  floating  drilling  operations,  the 
District  Supervisor  may  approve  the  use 
of  blind  or  blind-shear  rams  or  pipe 
rams  and  an  inside  BOP  if  you  don't 
have  time  to  install  a  downhole  safety 
device  or  if  special  circumstances  occur. 

§  250.403    What  drilling  unit  movements 
mutt  I  report? 

(a)  You  must  report  the  movement  of 
all  drilling  units  on  and  off  drilling 
locations  to  the  District  Supervisor.  This 
includes  both  MODU  and  platform  rigs. 
You  must  inform  the  District  Supervisor 
24  hours  before: 

(1)  The  arrival  of  an  MODU  on 
location; 

(2)  The  movement  of  a  platform  rig  to 
a  platform: 

(3)  The  movement  of  a  platform  rig  to 
another  slot; 

(4)  The  movement  of  ah  MODU  to 
another  slot;  and 

(5)  The  departiu-e  of  an  MODU  from 
the  location. 

(b)  You  must  provide  the  District 
Supervisor  with  the  rig  name,  lease 
number,  well  number,  and  expected 
time  of  arrival  or  departure. 

(c)  In  the  Gulf  of  Mexico  OCS  Region, 
you  must  report  drilling  unit 
movements  on  form  MMS-144.  Rig 
Movement  Notification  Report. 

§  250.404    What  are  the  requirements  for 
the  crown  block? 

You  must  have  a  crown  block  safety 
device  that  prevents  the  traveling  block 
from  striking  the  crown  block.  You  must 
check  the  device  for  proper  operation  at 
least  once  per  week  and  after  each  drill- 
line  slipping  operation  and  record  the 
results  of  this  operational  check  in  the 
driller's  report. 

§  250.405    What  are  the  safety 
requirements  for  diesel  engines  used  on  a 
drilling  rig? 

You  must  equip  each  diesel  engine 
with  an  air  take  device  to  shut  down  the 
diesel  engine  in  the  event  of  a  runaway. 

(a)  For  a  diesel  engine  that  is  not 
continuously  manned,  you  must  equip 
the  engine  with  an  automatic  shutdown 
device; 

(b)  For  a  diesel  engine  that  is 
continuously  manned,  you  may  equip 


the  engine  with  either  an  automatic  or 
remote  manual  air  intake  shutdown 
device; 

(c)  You  do  not  have  to  equip  a  diesel 
engine  with  an  air  intake  device  if  it 
meets  one  of  the  following  criteria: 

(1)  Starts  a  larger  engine; 

(2)  Powers  a  firewater  pump; 

(3)  Powers  an  emergency  generator; 

(4)  Powers  a  BOP  accumulator  system; 

(5)  Provides  air  supply  to  divers  or 
confined  entry  personnel; 

(6)  Powers  temporary  equipment  on  a 
nonproducing  platform; 

(7)  Powers  an  escape  capsule;  or 

(8)  Powers  a  portable  single-cylinder 
rig  washer. 

f  250.406    What  additional  safety  measures 
must  I  talte  when  I  conduct  drilling 
operations  on  a  platform  that  has  producing 
wells  or  has  other  hydrocart>on  flow? 

You  must  take  the  following  safety 
measures  when  you  conduct  drilling 
operations  on  a  platform  with  producing 
wells  or  that  has  other  hydrocarbon 
flow: 

(a)  You  must  install  an  emergency 
shutdown  station  near  the  driller's 
console; 

(b)  You  must  shut  in  all  producible 
wells  located  in  the  affected  wellbay 
below  the  surface  and  at  the  wellhead 
when: 

(1)  You  move  a  drilling  rig  or  related 
equipment  on  and  off  a  platform.  This 
includes  rigging  up  and  rigging  down 
activities  within  500  feet  of  the  affected 
platform; 

(2)  You  move  or  skid  a  drilling  unit 
between  wells  on  a  platform; 

(3)  A  mobile  offshore  drilling  unit 
(MODU)  moves  within  500  feet  of  a 
platform.  You  may  resume  production 
once  the  MODU  is  in  place,  secured, 
and  ready  to  begin  drilling  operations. 

§  250.407    What  teste  must  I  conduct  to 
determine  reservoir  characteristics? 

You  must  detetmine  the  presence, 
quantity,  quality,  and  reservoir 
characteristics  of  oil.  gas.  sulphur,  and 
water  in  the  formations  penetrated  by 
logging,  formation  sampling,  or  well 
testing. 

§  250.408    May  I  use  aKemative  procedures 
or  equipment  during  drilling  operations? 
You  may  use  alternative  procedures 
or  equipment  during  drilling  operations 


after  receiving  approval  from  the 
District  Supervisor.  You  must  identify 
and  discuss  your  proposed  alternative 
procedures  or  equipment  in  your 
Application  for  Permit  to  Drill  (APD) 
(see  §  250.414(h)).  Procedures  for  " 
obtaining  approval  are  described  in 
section  250.141  of  this  part. 

§  250.409    May  I  ot>tain  departures  from 
tfwse  drilling  requiremente? 

The  District  Supervisor  may  approve 
departures  from  the  drilling 
requirements  specified  in  this  subpart. 
You  may  apply  for  a  departure  from 
drilling  requirements  by  writing  to  the 
District  Supervisor.  You  should  identify 
and  discuss  the  departiu*  you  are 
requesting  in  your  APD  (see 
§  250.414(h)). 

Applying  for  a  Permit  To  Drill 

§  250.41 0    How  do  I  otjtein  approval  to  drill 
a  well? 

You  must  obtain  written  approval 
bom  the  District  Supervisor  before  you 
begin  drilling  any  well  or  before  you 
sidetrack,  bypass,  or  deepen  a  well.  To 
obtain  approval,  you  must: 

(a)  Submit  the  information  required 
by  §  250.411  through  250.418; 

(b)  Include  the  well  in  your  approved 
Exploration  Plan  (EP),  Development  and 
Production  Plan  (DPP),  or  Development 
Operations  Coordination  Document 
(DOCD); 

(c)  Meet  the  oil  spill  financial 
responsibility  requirements  for  offshore 
facilities  as  required  by  30  CFR  part  253; 
and 

(d)  Submit  the  following  forms  to  the 
District  Supervisor: 

(1)  An  original  and  two  complete 
copies  of  form  MMS-123,  Application 
for  a  Permit  to  Drill  (APD).  and  form 
MMS-123S,  Supplemental  APD 
Information  Sheet;  and 

(2)  A  separate  public  information 
copy  of  forms  MMS-123  and  MMS- 
123S  that  meets  the  requirements  of 
§250.127. 

S  250.41 1    What  Information  must  I  submit 
with  my  application? 

In  addition  to  forms  MMS-123  and 
MMS-123S,  you  must  include  the 
information  described  in  the  following 
table. 


infomiation  that  you  must  indude  with  an  APD 


(a)  Ptat  that  shows  locations  of  the  proposed  well 

(b)  Design  cnteria  used  for  the  proposed  well  

(c)  Drilling  prognosis 

(d)  Casing  and  cementing  programs 

(e)  Dtverter  and  BOP  systems  descriptions  

(f)  Requirements  for  using  an  MODU  


Where  to  find  a 
description 


§250.412 
§250.413 
§250.414 
§250.415 
§250.416 
§250.417 
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Information  that  you  must  indude  with  an  APD 


(g)  Additional  information 


Where  to  finda 
descriplion 


§250.418 


§250.412    What  requirements  must  ttte 
location  plat  meet? 

The  location  plat  must: 

(a)  Have  a  scale  of  1:24,000  (1  inch  = 
2,000  feet); 

(b)  Show  the  surface  and  subsiuface 
locations  of  the  proposed  well  and  all 
the  wells  in  the  vicinity; 

(c)  Show  the  surfece  and  subsiuface 
locations  of  the  proposed  well  in  feet  or 
meters  from  the  block  line; 

(d)  Contain  the  longitude  and  latitude 
coordinates,  and  either  Universal 
Transverse  Mercator  grid-system 
coordinates  or  state  plane  coordinates  in 
the  Lambert  or  Transverse  Mercator 
Projection  system  for  the  siuface  and 
subsurface  locations  of  the  proposed 
well;  and 

(e)  State  the  imits  and  geodetic  datum 
(including  whether  the  datum  is  North 
American  Datiun  27  or  83)  for  these 
coordinates.  If  the  datum  was  converted, 
you  must  state  the  method  used  for  this 
conversion,  since  the  various  methods 
may  produce  different  values. 

§250.413    What  must  my  description  of 
well  drilling  design  criteria  address? 
Your  description  of  well  drilling 
design  criteria  must  address: 

(a)  Pore  pressures; 

(b)  Formation  fractvue  gradients, 
adjusted  for  water  depth; 

(c)  Potential  lost  circulation  zones; 

(d)  Drilling  fluid  weights; 

(e)  Casing  setting  depths; 

(f)  Maximum  anticipated  surface 
pressures.  For  this  section,  maximum 
anticipated  surface  pressures  are  the 
pressiu-es  that  you  reasonably  expect  to 
be  exerted  upon  a  casing  string  and  its 
related  wellhead  equipment.  In 
calculating  maximiun  anticipated 
siuface  pressiues,  you  must  consider: 
drilling,  completion,  and  producing 
conditions;  drilling  fluid' densities  to  be 
used  below  various  casing  strings; 
fracture  gradients  of  the  exposed 
formations;  casing  setting  depths;  total 
well  depth;  formation  fluid  types;  safety 
margins;  and  other  pertinent  conditions. 
You  must  include  the  calculations  used 
to  determine  the  pressures  for  the 
drilling  and  the  completion  phases, 
including  the  anticipated  surface 
pressure  used  for  designing  the 
production  string; 

(g)  A  single  plot  containing  estimated 
pore  pressures,  formation  fracture 
gradients,  proposed  drilling  fluid 
weights,  and  casing  setting  depths  in 
true  vertical  measurements; 


(h)  A  summary  report  of  the  shallow 
hazards  site  survey  that  describes  the 
geological  and  manmade  conditions  if 
not  previously  submitted;  and 

(i)  Pennafit)st  zones,  if  applicable. 

§250.414    What  must  my  drilling  prognosis 
include? 

Your  drilling  prognpsis  must  include 
a  brief  description  of  the  procedures  you 
will  follo^  in  drilling  the  well.  This 
prognosis  includes  but  is  not  limited  to 
the  following: 

(a)  Projected  plans  for  coring  at 
specified  depths; 

(b)  Projected  plans  for  logging; 

(c)  Planned  safe  drilling  margin 
between  proposed  drilling  fluid  weights 
and  estimated  pore  pressiu^es.  This  safe 
drilling  margin  may  be  shown  on  the 
plot  required  by  §  250.413(g); 

(d)  Estimated  depths  to  the  top  of 
significant  marker  formations; 

(e)  Estimated  depths  to  significant 
porous  and  permeable  zones  containing 
fi«sh  water,  oil,  gas,  or  abnormally 
pressured  formation  fluids; 

(f)  Estimated  depths  to  major  faults; 

(g)  Estimated  depths  of  permafrost,  if 
applicable; 

"  (h)  A  list  and  description  of  all 
requests  for  using  alternative  procedures 
or  departiues  frtim  the  requirements  of 
this  subpart  in  one  place  in  the  APD. 
You  must  explain  how  the  alternative 
procedures  afford  an  equal  or  greater 
degree  of  protection,  safety,  or 
performance,  or  why  you  need  the 
departures;  and 

(i)  Projected  plans  for  well  testing 
(refer  to  §  250.460  for  saf&ty 
requirements). 

§  250.41 5    What  must  my  casing  and 
cementing  programs  include? 

Your  casing  and  cementing  programs 
must  include: 

(a)  Hole  sizes  and  casing  sizes, 
including:  weights;  grades;  collapse,  and 
biu^t  values;  types  of  connection;  and 
setting  depths  (measiu^d  and  true 
vertical  depth  (TVD)); 

(b)  Casing  design  safety  factors  for 
tension,  collapse,  and  burst  with  the 
assiunptions  made  to  arrive  at  these 
values; 

(c)  Type  and  amount  of  cement  (in 
cubic  feet)  planned  for  each  casing 
string;  and 

(d)  In  areas  containing  permafrost, 
setting  depths  for  conductor  and  surface 
casing  based  on  the  anticipated  depth  of 
the  permafrost.  Your  program  must 


provide  protection  from  thaw 
subsidence  and  freezeback  effect,  proper 
anchorage,  and  well  control. 

§250.41$    What  must  I  include  in  the 
dhmler  and  BOP  descriptions? 

You  must  include  in  the  divertefand 
BOP  descriptions: 

(a)  A  description  of  the  diverter 
system  and  its  operating  procedures: 

(b)  A  schematic  drawing  of  the 
diverter  system  (plan  and  elevation 
views)  that  shows:  (1)  the  size  of  the 
annular  BOP  installed  in  the  diverter 
housing; 

(2)  spool  outlet  internal  diameter(s); 

(3)  diverter-line  lengths  and 
diameters;  burst  strengths  and  radius  of 
curvature  at  each  turn;  and 

(4)  valve  type,  size,  working  pressiue 
rating,  and  location; 

(c)  A  description  of  the  BOP  system 
and  system  components,  including 
pressure  ratings  of  BOP  equipment  and 
proposed  BOP  test  pressiues; 

(d)  A  schematic  drawing  of  the  BOP 
system  that  shows  the  inside  diameter 
of  the  BOP  stack,  number  and  type  of 
preventers,  location  of  choke  and  kill 
lines,  and  associated  valves;  and 

(e)  Information  that  shows  the  blind- 
shear  rams  installed  in  the  BOP  stack 
(both  surface  and  subsea  stacks)  are 
capable  of  shearing  the  drill  pipe  in  the 
hole  imder  maximum  anticipated 
siuface  pressures. 

T 

§250.417    What  must  I  provide  if  I  plan  to 
use  a  motiile  offshore  drilling  unit  (MODiJ)? 

If  you  plan  to  use  a  MODU,  you  must 
provide: 

(a)  Fitness  requirements.  You  must 
provide  information  and  data  to 
demonstrate  the  drilling  unit's 
capability  to  perform  at  the  proposed 
drilling  location.  This  information  must 
include  the  maximum  environmental 
and  operational  conditions  that  the  unit 
is  designed  to  withstand,  including  the 
minimum  air  gap  necessary  for  both 
hurricane  and  non-hurricane  seasons.  If 
sufficient  environmental  information 
and  data  are  not  available  at  the  time 
you  submit  your  APD,  the  District 
Supervisor  may  approve  your  APD  but 
require  you  to  collect  and  report  this 
information  diu'ing  operations.  Under 
this  circumstance,  the  District 
Supervisor  has  the  right  to  revoke  the 
approval  of  the  APD  if  information 
collected  during  operations  show  that 
the  drilling  unit  is  not  capable  of 
performing  at  the  proposed  location. 
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(b)  Foundation  requirements.  You 
must  provide  information  to  show  that 
site-specific  soil  and  oceanographic 
conditions  are  capable  of  supporting  the 
proposed  drilling  unit.  If  you  provided 
sufficient  site-specific  information  in 
your  EP.  DPP,  or  DOCD.  you  may 
reference  that  information.  The  District 
Supervisor  may  require  you  to  conduct 
additional  surveys  and  soil  borings 
before  approving  the  APD  if  additional 
information  is  needed  to  make  a 
determination  that  the  conditions  are 
capable  of  supporting  the  drilling  unit. 

fc)  frontier  areas.  (1)  If  the  design  of 
the  drilling  unit  you  plan  to  use  in  a 
frontier  area  is  unique  or  has  not  been 
proven  for  use  in  the  proposed 
environment,  the  District  Supervisor 
may  require  you  to  submit  a  third-party 
review  of  the  unit's  design.  If  required, 
you  must  obtain  the  third-party  review 
according  to  §  250.903.  You  may  submit 
this  information  before  submitting  an 
APD. 

(2)  If  you  plan  to  drill  in  a  frontier 
area,  you  must  have  a  contingency  plan 
that  addresses  design  and  operating 
hmitations  of  the  drilling  unit.  Your 
plan  must  identify  the  actions  necessary 
to  maintain  safety  and  prevent  damage 
to  the  environment.  Actions  must 
include  the  suspension,  curtailment,  or 
modification  of  drilling  or  rig  operations 
to  (emedy  various  operational  or 
environmental  situations  (e.g.  vessel 
mption,  riser  offset,  anchor  tensions, 
wind  speed,  wave  height,  currents,  icing 
or  ice-loading,  settling,  tilt  or  lateral 
movement,  resupply  capability). 

(d)  U.S.  Coast  Guard  (USCG) 
Documentation.  You  must  provide  the 
current  Certificate  of  Inspection  or 
Letter  of  Compliance  from  the  USCG. 
You  must  also  provide  current 
documentation  of  any  operational 
limitations  imposed  by  an  appropriate 
classification  society. 

(e)  Floating  drilling  unit.  If  you  use  a 
floating  drilling  unit,  you  must  indicate 
that  you  have  a  contingency  plan  for 
moving  off  location  in  an  emergency 
situation. 


(D  Inspection  of  unit.  The  drilling  unit 
must  be  available  for  inspection  by  the 
District  Supervisor  before  commencing 
operations. 

(g)  Once  the  District  Supervisor  has 
approved  a  MODU  for  use,  you  do  not 
need  to  re-submit  the  information 
required  by  this  section  for  another  APD 
to  use  the  same  MODU  unless  changes 
in  equipment  affect  its  rated  capacity  to 
operate  in  the  District. 

$250,418    What  additional  information 
must  I  submit  with  my  APD? 

You  must  include  the  following  with 
the  APD: 

(a)  Rated  capacities  of  the  drilling  rig 
and  major  drilling  equipment,  if  not 
already  on  file  with  the  appropriate 
District  office; 

(b)  A  drilling  fluids  program  that 
includes  the  minimum  quantities  of 
drilling  fluids  and  drilling  fluid 
materials,  including  weight  materials,  to 
be  kept  at  the  site: 

(c)  A  proposed  directional  plot  if  the 
well  is  to  be  directionally  drilled; 

(d)  A  Hydrogen  Sulfide  Contingency 
Plan  (see  §  250.490),  if  applicable,  and 
not  previously  submitted; 

(e)  A  welding  plan  (see  §§  250.109  to 
250.113)  if  not  oreviously  submitted; 

(f)  In  areas  suDJect  to  subfreezing 
conditions,  evidence  that  the  drilling 
equipment,  BOP  systems  and 
components,  diverter  systems,  and  other 
associated  equipment  and  materials  are 
suitable  for  operating  under  such 
conditions; 

(g)  A  request  for  approval  if  you  plan 
to  wash  out  or  displace  some  cement  to 
facilitate  casing  removal  upon  well 
abandonment;  and 

(h)  Such  other  information  as  the 
District  Supervisor  may  require. 

Casing  and  Cementing  Requirements 

§  210.420    What  well  casing  and  cementing 
requirements  must  I  meet? 

You  must  case  and  cement  all  wells. 
Your  casing  and  cementing  programs 
must  meet  the  requirements  of  this 
section  and  of  §§  250.421  through 
250.428. 


(a)  Casing  and  cementing  program 
requirements.  Your  casing  and 
cementing  programs  must: 

(1)  Properly  control  formation 
pressures  and  fluids; 

(2)  Prevent  the  direct  or  indirect 
release  of  fluids  from  any  stratum 
through  the  wellbore  into  offshore 
waters; 

(3)  Prevent  communication  between 
separate  hydrocarbon-bearing  strata; 

(4)  Protect  freshwater  aquifers  from 
contamination;  and 

(5)  Support  unconsolidated 
sediments. 

(b)  Casing  requirements.  (1)  You  must 
design  casing  (including  liners)  to 
withstand  the  anticipated  stresses 
imposed  by  tensile,  compressive,  and 
buckling  loads;  burst  and  collapse 

'  pressures;  thermal  effects;  and 
combinations  thereof. 

(2)  The  casing  design  must  include 
safety  measures  that  ensure  well  control 
during  drilling  and  safe  operations 
during  the  life  of  the  well. 

(c)  Cementing  requirements.  You  must 
design  and  conduct  your  cementing  jobs 
so  that  cement  composition,  placement 
techniques,  and  waiting  times  ensure 
that  the  cement  placed  behind  the 
bottom  500  feet  of  casing  attains  a 
minimum  compressive  strength  of  500 
psi  before  drilling  out  of  the  casing  or 
before  commencing  completion 
operations. 

$  250.421    What  are  the  casing  and 
cementing  requirements  l>y  type  of  casing 
string? 

The  table  in  this  section  identifies 
specific  design,  setting,  and  cementing 
requirements  for  casing  strings  and 
liners.  For  the  purposes  of  subpart  D, 
the  casing  strings  in  order  of  normal 
installation  are  as  follows:  drive  or 
structural,  conductor,  surface, 
intermediate,  and  production  casings 
(including  liners).  The  District 
Supervisor  may  approve  or  prescribe 
other  casing  and  cementing 
requirements  where  appropriate. 


Casing  type 


(a)  Drive  or  Structural 


(b)  Conductor 


Casing  requirements 


Set  by  driving,  jetting,  or  drilling  to  ttie  minimum  depth 
as  approved  or  prescribed  by  the  District  Super- 
visor. 

Design  casing  and  select  setting  depths  based  on  rel- 
evant engineering  and  geologic  factors.  These  fac- 
tors include  the  presence  or  absence  of  hydro- 
carbons, potential  hazards,  and  water  depths. 

Set  casing  immediately  before  drilling  into  formations 
known  to  contain  oil  or  gas.  If  you  encounter  oil  or 
gas  or  unexpected  formation  pressure  before  tt)e 
planned  casing  point,  you  must  set  casing  imme- 
diately 


Cementing  requirements 


If  you  drilled  a  portion  of  this  hole,  you  must  use 
enough  cement  to  fill  the  annular  space  back  to  ttie 
mudline. 

Use  enough  cement  to  fill  the  cateulated  annular 
space  back  to  the  mud<ir>e. 

Verify  annular  fill  by  observing  cement  retums.  If  you 
cannot  oJjserve  cement  retums,  use  additiorwl  ce- 
ment to  ensure  fill-back  to  ttie  mudline. 

For  drilling  on  an  artificial  island  or  when  using  a 
glory  hole,  you  must  discuss  ttie  cement  fill  level 
with  the  District  Supervisor. 
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Casing  type 


(c)  Surface 


(d)  Intermediate 


Casing  requirements 


(e)  Production 


(0  Liners 


Design  casing  and  select  setting  depths  based  on  rel- 
evant engineering  and  geotogic  factors.  These  fac- 
tors Include  the  presence  or  absence  of  hydro- 
cartxMis,  potential  hazards,  and  water  depths. 


Design  casing  and  select  setting  depth  based  on  an- 
tKipated  or  encountered  geok>gic  characteristics  or 
wellbore  conditions. 


Design  casing  and  select  setting  depth  based  on  an- 
,  ticipated  or  encountered  geotogk;  characteristics  or 
wellbore  conditions. 


If  you  use  a  liner  as  conductor  or  surface  casing,  you 
must  set  the  top  of  the  liner  at  least  200  feet  above 
the  previous  casing/liner  shoe. 

If  you  use  a  liner  as  an  intemnediate  string  below  a 
surface  string  or  production  casing  t>elow  an  inter- 
mediate string,  you  must  set  the  top  of  the  liner  at 
least  100  feet  above  the  previous  casing  shoe.. 


Cementing  requirements 


Use  enough  cement  to  fill  the  cateulated  annular 
space  to  at  least  200  feet  inside  the  conductor 
casing. 

When  geologic  conditions  such  as  near-surface  frac- 
tures and  faulting  exist,  you  must  use  enough  ce- 
ment to  fill  the  cakxilated  annular  space  to  ttie 
mudline. 

Use  enough  cement  to  cover  and  isolate  all  hydro- 
cartxxi-bearing  zones  and  isolate  abnormal  pres- 
sure intervals  from  normal  pressure  intervals  in  the 
well. 

As  a  minimum,  you  must  cement  the  annular  space 

.  500  feet  above  the  casing  shoe  and  500  feet  above 
each  zone  to  be  isolated. 

Use  enough  cement  to  cover  or  isolate  all  hydro- 
cartxxi-bearing  zones  above  the  shoe. 

As  a  minimum,  you  must  cement  the  annular  space 
at  least  500  feet  above  the  casing  shoe  and  500 
feet  above  the  uppennost  hydrocartx)n-t)earing 
zone. 

Same  as  cementing  requirements  for  specific  casing 
types.  For  example,  a  liner  used  as  intermediate 
casing  must  be  cemented  according  to  the  cement- 
ing requirements  for  intermediate  casing. 


§250.422    When  may  I  resume  drilling  after 
cementing? 

(a)  After  cementing  surface, 
intermediate,  or  production  casing  (or 
liners),  you  may  resume  drilling  after 
the  cement  has  been  held  under 
pressure  for  12  hoiu-s.  For  conductor 
casing,  you  may  resume  drilling  after 
the  cement  has  been  held  under 
pressure  for  8  hours.  One  acceptable 
method  of  holding  cement  under 
pressure  is  to  use  float  valves  to  hold 
the  cement  in  place. 

(b)  If  you  plan  to  nipple  down  your 
diverter  or  BOP  stack  diuring  the  8-  or 


12-hoiu'  waiting  time,  you  must 
determine,  before  nippling  down,  when 
it  will  be  safe  to  do  so.  You  must  base 
your  determination  on  a  knowledge  of 
formation  conditions,  cement 
composition,  effects  of  nippling  dovtm, 
presence  of  potential  drilling  hazards, 
well  conditions  during  drilling, 
cementing,  and  post  cementing,  as  well 
as  past  experience. 

§250.423    What  are  the  requirements  for 
pressure  testing  casing? 

The  table  in  this  section  describes  the 
minimiun  test  pressures  for  each  string 


of  casing.  You  may  not  resiune  drilling 
or  other  down-hole  operations  until  you 
obtain  a  satisfactory  pressure  test.  If  the 
pressure  declines  more  than  10  percent 
in  a  30-minute  test  or  if  there  is  another 
indication  of  a  leak,  you  must  re- 
cement,  repair  the  casing,  or  run 
additional  casing  to  provide  a  proper 
seal.  The  District  Supervisor  may 
approve  or  require  other  casing  test 
pressures. 


Casing  type 


(a)  Drive  or  Stmctural  

(b)  Conductor  

(c)  Surface,  Intermediate,  and  Production 


Minimum  test  pressure 


Not  required 

200  psi 

70  percent  of  its  minimum  internal  yieW 


§250.424    What  are  the  requirements  for 
prolonged  drilling  operations? 

If  weUbore  operations  continue  for 
more  than  30  days  within  a  casing  string 
run  to  the  surface: 

(a)  You  must  stop  drilling  operations 
as  soon  as  practicable,  and  evaluate  the 
effects  of  the  prolonged  operations  on 
continued  drilling  operations  and  the 
life  of  the  well.  At  a  minimxun,  you 
must: 

(1)  Caliper  or  pressure  test  the  casing; 
and 

(2)  Report  the  results  of  your 
evaluation  to  the  District  Supervisor  and 
obtain  approval  of  those  results  before 
resiuning  operations. 


(b)  If  casing  integrity  has  deteriorated 
to  a  level  below  minimimi  safety  factors, 
you  must: 

(1)  Repair  the  casing  or  run  another 
casing  string;  and 

(2)  Obtain  approval  from  the  District 
Supervisor  before  you  begin  repairs. 

§250.425    What  are  the  requirements  for 
pressure  testing  liners? 

(a)  You  must  test  each  drilling  liner 
(and  liner-lap)  to  a  pressure  at  least 
equal  to  the  anticipated  pressure  to 
which  the  liner  will  be  subjected  during 
the  formation  pressure-integrity  test 
below  that  liner  shoe,  or  subsequent 
liner  shoes  if  set.  The  District 


Supervisor  may  approve  or  require  other 
liner  test  pressures. 

(b)  You  must  test  each  production 
liner  (and  liner-lap)  to  a  minimum  of 
500  psi  above  the  formation  fracture 
pressure  at  the  casing  shoe  into  which 
the  liner  is  lapped. 

(c)  You  may  not  resume  drilling  or 
other  down-hole  operations  until  you 
obtain  a  satisfactory  pressure  test.  If  the 
pressure  declines  more  than  10  percent 
in  a  30-minute  test  or  if  there  is  another 
indication  of  a  leak,  you  must  re- 
cement,  repair  the  liner,  or  run 
additional  casing/liner  to  provide  a 
proper  seal. 
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f  250.426    What  are  the  racordkeeping 
requirements  for  casing  and  liner  pressure 
tesu? 

You  must  record  the  time.  date,  and 
results  of  each  pressure  test  in  the 
driller's  report  maintained  under 
standard  industry  practice.  In  addition, 
you  must  record  each  test  on  a  pressure 
chart  and  have  your  onsite 
representative  sign  and  date  the  test  as 
being  correct. 

§  250.427    What  are  the  requirements  for 
pressure  integrity  tesU? 

You  must  conduct  a  pressure  integrity 
test  below  the  surface  casing  or  liner 
and  all  intermediate  casings  or  liners. 
The  District  Supervisor  may  require  yoi# 


to  run  a  pressure-integrity  test  at  the 
conductor  casing  shoe  if  warranted  by 
local  geologic  conditions  or  the  planned 
casing  setting  depth.  You  must  conduct 
each  pressure  integrity  test  after  drilling 
at  least  10  feet  but  no  more  than  50  feet 
of  new  hole  below  the  casing  shoe.  You 
must  test  to  either  the  formation  leak-off 
pressure  or  to  an  equivalent  drilling 
fluid  weight  if  identified  in  an  approved 
APD. 

(a)  You  must  use  the  pressure 
integrity  test  and  related  hole-behavior 
observations,  such  as  pore-pressiu*  test 
results,  gas-cut  drilling  fluid,  and  well 
kicks  to  adjust  the  drilling  fluid  program 
and  the  setting  depth  of  the  next  casing 
string.  You  must  record  all  test  results 


and  hole-behavior  observations  made 
during  the  course  of  drilling  related  to 
formation  integrity  and  pore  pressure  in 
the  driller's  report. 

(b)  While  drilling,  you  must  maintain 
the  safe  drilling  margin  identified  in  the 
approved  APD.  When  you  caimot 
maintain  this  safe  margin,  you  must 
suspend  drilling  operations  and  remedy 
the  situation. 

§  250.428    What  must  I  do  in  certain 
cenwnting  and  casing  situations? 

The  table  in  this  section  describes 
actions  that  lessees  must  take  when 
certain  situations  occur  during  casing 
and  cementing  activities. 


If  you  encounter  the  following 
situation: 


(a)  Have  unexpected  fomiation  pressures  or  condi- 
tions that  warrant  revising  your  casing  design. 

(b)  Need  to  increase  casing  setting  depths  more 
than  100  feet  true  vertical  depth  (TVD)  from  the 
approved  APD  due  to  conditions  encountered 
during  drilling  operations 

(c)  Have  indication  of  inadequate  cement  job  (such 
as  lost  returns,  cement  channeling,  or  failure  of 
equipment). 

(d)  Inadequate  cement  job  

(e)  Primary  cement  job  tfiat  did  not  isolate  abnormal 
pressure  intervals. 

(f)  Decide  to  produce  a  well  that  was  not  originally 
contemplated  for  production. 

(g)  Want  to  drill  a  well  without  setting  conductor 
casir>g. 


(h)  Need  to  use  less  than  required  cement  for  the 
surface  casing  during  floating  drilling  operations 
to  provide  protection  from  burst  ar>d  collapse 
pressures. 

(i)  Cement  across  a  permafrost  zone  

(j)  Leave  the  annulus  opposite  a  permafrost  zone 
uncemented. 


Then  you  must 


Submit  a  revised  casing  program  to  the  District  Supervisor  for  approval. 
Submit  those  changes  to  the  District  Supen/isor  for  approval. 


(1)  Pressure  test  the  casing  shoe;  (2)  Run  a  temperature  survey;  (3)  Run  a  cement  bond 
log;  or  (4)  Use  a  combination  of  these  techniques. 

Re-cement  or  take  other  remedial  actions  as  approved  by  ttie  District  Supervisor 

Isolate  those  intervals  from  normal  pressures  by  squeeze  cementing  before  you  complete; 
suspend  operations;  or  at)andon  the  well,  whichever  occurs  first. 

Have  at  least  two  cemented  casing  strings  (does  not  include  liners)  in  the  well.  Note:  All 
producing  wells  must  have  at  least  two  cemented  casing  strings. 

Submit  geologic  data  and  information  to  ttie  District  Supervisor  that  demonstrates  the  ab- 
sence of  shallow  hydrocartx>ns  or  hazards.  This  information  must  include  logging  and 
drilling  fluid-monitoring  from  wells  previously  drilled  virithin  500  feet  of  ttie  proposed  well 
path  down  to  the  next  casing  point. 

Submit  information  to  the  District  Supervisor  that  demonstrates  the  use  of  less  cement  is 
necessary. 

Use  cement  that  sets  before  it  freezes  and  has  a  low  heat  of  hydration.  t 

Fill  the  annulus  with  a  liquid  that  has  a  freezing  point  below  the  minimum  permafrost  tem- 
perature and  minimizes  opposite  a  corrosion. 


Diverter  System  Requirements 

f  250.430    Whan  must  I  install  a  diverter 
system? 

You  must  install  a  diverter  system 
before  you  drill  a  conductor  or  surface 
hole.  The  diverter  system  consists  of  a 
.diverter  sealing  element,  diverter  lines, 
and  control  systems.  You  must  design, 
install,  use,  maintain,  and  test  the 
diverter  system  to  ensure  proper 
diversion  of  gases,  water,  drilling  fluid, 
and  other  materials  away  from  facilities 
and  personnel. 

S  250.431    What  are  the  diverter  design  and 
Installation  requirements? 

You  must  design  and  install  your 
diverter  system  to: 

(a)  Use  diverter  spool  outlets  and 
diverter  lines  that  have  a  nominal 
diameter  of  at  least  10  inches  for  surface 


wellhead  configtirations  and  at  least  12 
inches  for  floating  drilling  operations; 

(b)  Use  dual  diverter  lines  arranged  to 
provide  for  downwind  diversion 
capability; 

(c)  Use  at  least  two  diverter  control 
stations.  One  station  must  be  on  the 
drilling  floor.  The  other  station  must  be 
in  a  readily  accessible  location  away 
from  the  drilling  floor; 

(d)  Use  only  remote-controlled  valves 
in  the  diverter  lines.  All  valves  in  the 
diverter  system  must  be  full-opening. 
You  may  not  install  manual  or  butterfly 
valves  ill  any  part  of  the  diverter  system; 

(e)  Minimize  the  number  of  turns 
(oply  one  90-degree  turn  allowed  for 
each  line  for  bottom-founded  drilling 
units)  in  the  diverter  lines,  maximize 
the  radius  of  curvature  of  turns,  and 
target  all  right  angles  and  sharp  turns; 


(f)  Anchor  and  support  the  entire 
diverter  system  to  prevent  whipping 
and  vibration;  and 

(g)  Protect  all  diverter-control 
instruments  and  lines  from  possible 
damage  by  thrown  or  falling  objects. 

§  250.432    How  do  I  ot>tain  a  departure  to 
diverter  design  and  installation 
requiremertts? 

The  table  below  describes  possible 
departures  from  the  diverter 
requirements  and  the  conditions 
required  for  each  departure.  To  obtain 
one  of  these  departures,  you  must  have 
discussed  the  departure  in  your  APD 
and  received  approval  bom  the  District 
Supervisor. 
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If  you  want  a  departure  to: 


(a)  Use  flexible  hose  for  diverter  lines  instead  of 
rigid  pipe. 

(b)  Use  only  one  spool  outlet  for  your  diverter  sys- 
tem. 

(c)  Use  a  spool  with  an  outlet  with  an  internal  di- 
ameter of  less  than  10  inches  on  a  surface  well- 
head. 

(d)  Use  a  single  diverter  line  for  floating  drilling  op- 
erations on  a  dynamically  positioned  drillship. 


Tfien  you  must.. 


Use  flexible  hose  that  has  integral  end  couplings. 

(1)  Have  branch  lines  that  meet  the  minimum  internal  diameter  requirements  and  (2)  Pro- 
vide downwind  diversion  capability.  ' 
Use  a  spool  that  has  dual  outlets  with  an  internal  diameter  of  at  least  8  inches. 

Maintain  an  appropriate  vessel  heading  to  provide  for  downwind  diversion. 


§250.433    What  are  the  diverter  actuation 
and  testing  requirements? 

When  you  install  the  diverter  system, 
you  must  actuate  the  diverter  sealing 
element,  diverter  valves,  and  diverter- 
control  systems  and  control  stations. 
You  must  also  flow-test  the  vent  lines. 

(a)  For  drilling  operations  with  a 
surface  wellhead  configuration,  you 
must  actuate  the  diverter  system  at  least 
once  every  24-hour  period  after  the 
initial  test.  After  you  have  nippled  up 
on  conductor  casing,  you  must  pressure- 
test  the  diverter-sealing  element  and 
diverter  valves  to  a  minimum  of  200  psi. 
While  the  diverter  is  installed,  you  must 
conduct  subsequent  pressure  tests 
within  7  days  after  the  previous  test. 

(b)  For  floating  drilling  operations 
with  a  subsea  BOP  stack,  you  must 
actuate  the  diverter  system  within  7 
days  after  the  previous  actuation. 

(c)  You  must  alternate  actuations  and 
tests  between  control  stations. 

§250.434    What  are  the  recortHceeping 
requirements  for  diverter  actuations  and 
tests? 

You  must  record  the  time,  date,  and 
results  of  all  diverter  actuations  and 
tests  in  the  driller's  report.  In  addition, 
you  must: 

(a)  Record  the  diverter  pressure  test 
on  a  pressure  chart; 

(b)  Require  your  onsite  representative 
to  sign  and  date  the  pressure  test  chart; 

(c)  Identify  the  control  station  used 
during  the  test  or  actuation; 

(d)  Identify  problems  or  iixegularities 
observed  during  the  testing  or 
actuations  and  record  actions  taken  to 
remedy  the  problems  or  irregularities; 
and 

(e)  Retain  all  pressure  charts  and 
reports  pertaining  to  the  diverter  tests 
and  actuations  at  the  facility  for  the 
duration  of  drilling  the  well. 

Blowout  Preventer  (BOP)  System 
Requirements 

§  250.440    What  are  the  general 
requiremenU  for  BOP  systems  and  system 
components? 

You  must  design,  install,  maintain, 
test,  and  use  the  BOP  system  and  system 
components  to  ensure  well  control.  The 
working-pressure  rating  of  each  BOP 


component  must  exceed  maximum 
anticipated  surface  pressures.  The  BOP 
system  includes  the  BOP  stack  and 
associated  BOP  systems  and  equipment. 

§  250.441    What  are  the  requirements  for  a 
surface  BOP  stack? 

(a)  When  you  drill  with  a  surface  BOP 
stack,  you  must  install  the  BOP  system 
before  drilling  below  surface  casing.  The 
siu-face  BOP  stack  must  include  at  least 
four  remote-controlled,  hydraulically 
operated  BOPs,  consisting  of  an  annular 
BOP,  two  BOPs  equipped  with  pipe 
rams,  and  one  BOP  equipped  with  blind 
or  blind-shear  rams. 

(b)  No  later  than  February  21,  2006. 
your  surface  BCW'  stack  must  include  at 
least  four  remote-controlled, 
hydraulically  operated  BOPs  consisting 
of  an  anniUar  BOP.  two  BOPs  equipped 
with  pipe  rams,  and  one  BOP  equipped 
with  blind-shear  rams.  The  blind-shear 
rams  must  be  capable  of  shearing  the 
drill  pipe  that  is  in  the  hole. 

(c)  You  must  install  an  accumulator 
system  that  provides  1.5  times  the 
volume  of  fluid  capacity  necessary  to 
close  and  hold  closed  all  BOP 
components.  The  system  must  perform 
with  a  minimum  pressure  of  200  psi 
above  the  precharge  pressure  without 
assistance  from  a  charging  system.  If 
you  supply  the  accumulator  regulators 
by  rig  air  and  do  not  have  a  secondary 
source  of  pneiunatic  supply,  you  must 
equip  the  regulators  widi  manual 
overrides  or  other  devices  to  ensure 
capability  of  hydraulic  operations  if  rig 
air  is  lost. 

(d)  In  addition  to  the  stack  and 
accumulator  system,  you  must  install 
the  associated  BOP  systems  and 
equipment  required  by  the  regulations 
in  this  subpart. 

§250.442    What  are  the  requirements  for  a 
subsea  BOP  stack? 


(b)  Your  subsea  BOP  stack  must 
include  at  least  four  remote-controlled, 
hydrauUcally  operated  BOPs  consisting 
of  an  annular  BOP,  two  BOPs  equipped 
with  pipe  rams,  and  one  BOP  equipped 
with  blind-shear  rams. 

(c)  You  must  install  an  accumulator 
closing  system  to  provide  fast  closure  of  ^ 
the  BOP  components  and  to  operate  all 
critical  functions  in  case  of  a  loss  of  the 
power  fluid  coimection  to  the  surface. 
The  accumulator  system  must  meet  or 
exceed  the  provisions  of  Section  13.3, 
Accumulator  Volumetric  Capacity,  in    ' 
API  RP  53,  Recommended  Practices  for 
Blowout  Prevention  Equipment  Systems 
for  Drilling  Wells  (incorporated  by 
reference  as  specified  in  §  250.198).  The 
District  Supervisor  may  approve  a 
suitable  alternative  method. 

(d)  The  BOP  system  must  include  an 
operable  dual-pod  control  system  to 
ensure  proper  and  independent 
operation  of  the  BOP  system. 

(e)  Before  removing  the  marine  riser, 
you  must  displace  the  riser  with 
seawater.  You  must  maintain  sufficient 
hydrostatic  pressure  or  take  other 
suitable  precautions  to  compensate  for 
the  reduction  in  pressure  and  to 
maintain  a  safe  and  controlled  well 
condition. 


(a)  When  you  drill  with  a  subsea  BOP 
stack,  you  must  install  the  BOP  system 
before  drilling  below  surface  casing.  The 
District  Supervisor  may  require  you  to 
install  a  subsea  BOP  system  hefore 
drilling  below  the  conductor  casing  if 
proposed  casing  setting  depths  or  local 
geology  indicate  the  need. 


§  250.443  What  associated  systems  and 
related  equipment  must  all  BOP  systems 
include? 

All  BOP  systems  must  include  the 
following  associated  systems  and 
related  equipment: 

(a)  An  automatic  backup  to  the 
primary  accumulator-charging  system. 
The  power  source  must  be  independent 
from  the  power  source  for  the  primary 
accumulator-charging  system.  The 
independent  power  source  must  possess 
sufficient  capability  to  close  and  hold 
closed  all  BOP  components. 

(b)  At  least  two  BOP  control  stations. 
One  station  must  be  on  the  drilling 
floor.  You  must  locate  the  other  station 
in  a  readily  accessible  location  away 
fix)m  the  drilling  floor. 

(c)  Side  outlets  on  the  BOP  stack  for 
separate  kill  and  choke  lines.  If  your 
stack  does  not  have  side  outlets,  you 
must  install  a  drilling  spool  with  side 
outlets. 
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(d)  A  choke  and  a  kill  line  on  the  BOP 
stack.  You  must  equip  each  line  with 
two  full-opening  valves,  one  of  which 
must  be  remote-controlled.  For  a  subsea 
BOP  system,  both  valves  in  each  line 
must  be  remote-controlled.  In  addition: 

(1)  You  must  install  the  choke  line 
above  the  bottom  ram; 

{2}  You  may  install  the  kill  line  below 
the  bottom  ram;  and 

(3)  For  a  surface  BOP  system,  on  the 
kill  line  you  may  install  a  check  valve 
and  a  manual  valve  instead  of  the 
remote-controlled  valve.  To  use  this 
configuration,  both  manual  valves  must 
be  readily  accessible  and  you  must 
install  the  check  valve  between  the 
manual  valves  and  the  pump. 

(e)  A  fill-up  line  above  the  uppermost 
BOP. 

(f)  Locking  devices  installed  on  the 
ram-type  BOPs. 

(g)  A  wellhead  assembly  with  a  rated 
working  pressure  that  exceeds  the 
maximum  anticipated  surface  pressure. 

§  250.444    Wtiat  ara  the  ctioke  manifold 
raquirements? 

(a)  Your  BOP  system  must  include  a 
choke  manifold  that  is  suitable  for  the 
anticipated  surface  pressures, 
anticipated  methods  of  well  control,  the 
surrounding  environment,  and  the 
corrosiveness,  volume,  and  abrasiveness 
of  drilling  fluids  and  well  fluids  that 
you  may  encoiuiter. 

(b)  Choke  manifold  components  must 
have  a  rated  working  pressure  at  least  as 
great  as  the  rated  working  pressure  of 
the  ram  BOPs.  If  your  choke  manifold 
has  buffer  tanks  downstream  of  choke 
assemblies,  you  must  install  isolation 
valves  on  any  bleed  lines. 

(c)  Valves,  pipes,  flexible  steel  hoses, 
eind  other  fittings  upstream  of  the  choke 
manifold  must  have  a  rated  working 
pressure  at  least  as  great  as  the  rated 
working  pressure  of  the  ram  BOPs. 

§  250.445  What  are  ttw  requirements  for 
kelly  vahws,  inside  BOPs,  and  drill-sUing 
safety  valves? 

You  must  use  or  provide  the 
following  BOP  equipment  during 
drilling  operations: 

(a)  A  kelly  valve  installed  below  the 
swivel  (upper  kelly  valve); 

(b)  A  kelly  valve  installed  at  the 
bottom  of  the  kelly  (lower  kelly  valve). 
You  must  be  able  to  strip  the  lower  kelly 
valve  through  the  BOP  stack: 

(c)  If  you  drill  with  a  mud  motqr  and 
use  drill  pipe  instead  of  a  kelly,  you 
must  install  one  kelly  valve  above,  and 
one  strippable  kelly  valve  below,  the 
joint  of  drill  pipe  used  in  place  of  a 
kelly: 

'  (d)  On  a  top-drive  system  equipped 
with  a  remote-controlled  valve,  you 


must  install  a  strippable  kelly-type 
valve  below  the  remote-controlled 
valve; 

(e)  An  inside  BOP  in  the  open 
position  located  on  the  rig  floor.  You 
must  be  able  to  install  an  inside  BOP  for 
each  size  connection  in  the  drill  string; 

(f)  A  drill-string  safety  valve  in  the 
open  position  located  on  the  rig  floor. 
You  must  have  a  drill-string  safety  valve 
available  for  each  size  connection  in  the 
drill  string; 

(g)  When  running  casing,  you  must 
have  a  safety  valve  in  the  open  position 
aveiilable  on  the  rig  floor  to  fit  the  casing 
string  being  run  in  the  hole; 

(h)  All  required  manual  and  remote- 
controlled  kelly  valves,  drill-string 
safety  valves,  and  comparable-type 
valves  (i.e.  kelly-type  valve  in  a  top- 
drive  system)  must  be  essentially  full- 
opening;  and 

(i)  The  drilling  crew  must  have  ready 
access  to  a  wrench  to  fit  each  manual 
valve. 

§  2S0.446    Wttat  are  ttM  BOP  maintenance 
and  inspection  requirements? 

(a)  You  must  maintain  your  BOP 
system  to  ensure  that  the  equipment 
functions  properly.  BOP  maintenance 
must  meet  or  exceed  the  provisions  of 
Sections  17.10  and  18.10,  Inspections; 
Sections  17.11  and  18.11,  Maintenance; 
and  Sections  17.12  and  18.12,  Quality 
Management,  described  in  API  RP  53, 
Recommended  Practices  for  Blowout 
Prevention  Equipment  Systems  for 
Drilling  Wells  (incorporated  by 
reference  as  specified  in  §  250.198). 

(b)  You  must  visually  inspect  your 
surface  BOP  system  on  a  daily  basis. 
You  must  visually  inspect  your  subsea 
BOP  system  and  marine  riser  at  least 
once  every  3  days  if  weather  and  sea 
conditions  permit.  You  may  use 
television  cameras  to  inspect  subsea 
equipment. 

§  250.447    When  must  I  pressure  test  the 
BOP  system? 

You  must  pressure  test  your  BOP 
system  (this  includes  the  choke 
manifold,  kelly  valves,  inside  BOP,  and 
drill-string  safety  valve): 

(a)  When  installed; 

(b)  Before  14  days  have  elapsed  since 
your  last  BOP  pressure  test.  You  must 
begin  to  test  your  BOP  system  before 
midnight  on  the  14th  day  following  the 
conclusion  of  the  previous  test. 
However,  the  District  Supervisor  may 
require  more  frequent  testing  if 
conditions  or  BOP  performance  warrant; 
and 

(c)  Before  drilling  out  each  string  of 
casing  or  a  liner.  The  District  Supervisor 
may  allow  you  to  omit  this  test  if  you 
didn't  remove  the  BOP  stack  to  run  the 


casing  string  or  liner  and  the  required 
BOP  test  pressures  for  the  next  section 
of  the  hole  are  not  greater  than  the  test 
pressures  for  the  previous  BOP  test.  You 
must  indicate  in  your  APD  which  casing 
strings  and  liners  meet  these  criteria. 

§  250.448    What  are  the  BOP  pressure  tests 
requirements? 

When  you  pressure  test  the  BOP 
system,  you  must  conduct  a  low- 
pressure  and  a  high-pressure  test  for 
each  BOP  component.  You  must 
conduct  the  low-pressure  test  before  the 
high-pressure  test.  Each  individual 
pressure  test  must  hold  pressure  long 
enough  to  demonstrate  that  the  tested 
component(s)  holds  the  required 
pressure.  Required  test  pressures  are  as 
follows: 

(a)  Low-pressure  test.  All  low-pressure 
tests  must  be  between  200  and  300  psi. 
Any  initial  pressure  above  300  psi  must 
be  bled  back  to  a  pressure  between  200 
and  300  psi  before  starting  the  test.  If 
the  initi^  pressure  exceeds  500  psi,  you 
must  bleed  back  to  zero  and  reinitiate 
the  test. 

(b)  High-pressure  test  for  ram-type 
BOPs.  the  choke  manifold;  and  other 
BOP  components.  The  high-pressiu« 
test  must  equal  the  rated  working 
pressure  of  the  equipment  or  be  500  psi 
greater  than  your  calculated  maximiun 
anticipated  surface  pressure  (MASP)  for 
the  applicable  section  of  hole.  Before 
you  may  test  BOP  equipment  to  the 
MASP  plus  500  psi;  the  District 
Supervisor  must  have  approved  those 
test  pressures  in  your  APD. 

(c)  High  pressure  test  for  annular-type 
BOPs.  llie  high  pressure  test  must  equal 
70  percent  of  the  rated  working  pressure 
of  the  equipment  or  to  a  pressure 
approved  in  your  APD. 

(d)  Duration  of  pressure  test.  Each  test 
must  hold  the  required  pressure  for  5 
minutes.  However,  for  surface  BOP 
systems  and  surface  equipment  of  a 
subsea  BOP  system,  a  3-minute  test 
duration  is  acceptable  if  you  record  your 
test  pressures  on  the  outermost  half  of 

a  4-houLr  chart,  on  a  l-hoin  chart,  or  on 
a  digital  recorder.  If  the  equipment  does 
not  hold  the  required  pressure  during  a 
test,  you  must  correct  the  problem  and 
retest  the  affected  component(s). 

§  250.449    What  additional  BOP  testing 
requirements  must  I  meet? 

You  must  meet  the  following 
additional  BOP  testing  requirements: 

(a)  Use  water  to  test  a  surface  BOP 
system; 

(b)  Stiunp  test  a  subsea  BOP  system 
before  installation.  You  must  use  water 
to  conduct  this  test.  You  may  use 
drilling  fluids  to  conduct  subsequent 
tests  of  a  subsea  BOP  system; 
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(c)  Alternate  tests  between  control 
stations  and  pods; 

(d)  Pressure  test  the  blind  or  blind- 
shear  ram  BOP  during  stump  tests  and 
at  all  casing  points; 

(e)  The  interval  between  any  blind  or 
blind-shear  ram  BOP  pressure  tests  may 
not  exceed  30  days; 

(f)  Pressure  test  variable  bore-pipe 
ram  BOPs  against  the  largest  and 
smallest  sizes  of  pipe  in  use,  excluding 
drill  collars  and  bottom-hole  tools; 

(g)  Pressing  test  affected  BOP 
components  following  the 
disconnection  or  repair  of  any  well- 
pressure  containment  seal  in  the 
wellhead  or  BOP  stack  assembly; 

(h)  Function  test  annular  and  ram 
BOPs  every  7  days  between  pressure 
tests;  and 


(i)  Actuate  safety  valves  assembled 
with  proper  casing  connections  before 
running  casing. 

§250.450    What  are  the  recordkeeping 
requirements  for  BOP  tests? 

You  must  record  the  time,  date,  and 
results  of  all  pressure  tests,  actuations, 
and  inspections  of  the  BOP  system, 
system  components,  and  marine  riser  in 
the  driller's  report.  In  addition,  you 
must: 

(a)  Record  BOP  test  pressures  on 
pressure  charts; 

(b)  Require  yoin  onsite  representative 
to  sign  and  date  BOP  test  charts  and 
reports  as  correct; 

(c)  Document  the  sequential  order  of 
.BOP  and  auxiliary  equipment  testing 
and  the  pressiu-e  and  duration  of  each 
test.  For  subsea  BOP  systems,  you  must 
also  record  the  closing  times  for  annular 
and  ram  BOPs,  You  may  reference  a 


If  you  encounter  the  followjng  situation: 


BOP  test  plan  if  it  is  available  at  the 
facility; 

(d)  Identify  the  control  station  and 
pod  used  during  the  test; 

(e)  Identify  any  problems  or 
irregularities  observed  during  BOP 
system  testing  and  record  actions  taken 
to  remedy  the  problems  or  irregularities; 
and 

(f)  Retain  all  records,  including 
pressure  charts,  driller's  report,  and 
referenced  documents  pertaining  to  BOP 
tests,  actuations,  and  inspections  at  the 
facility  for  the  duration  of  drilling. 

§  250.451    What  must  I  do  in  certain 
situations  involving  BOP  equipment  or 
systems? 

The  table  in  this  section  describes 
actions  that  lessees  must  take  when 
certain  situations  occur  with  BOP 
systems  during  drilling  activities. 


(a)  BOP  equipment  does  not  hold  the  required  pressure  during  a  test 

(b)  Need  to  repair  or  replace  a  surface  or  subsea  BOP  system 


(c)  Need  to  postpone  a  BOP  test  due  to  well-control  problems  such  as 
lost  circulation,  formation  fluid  Influx,  or  stucl<  drill  pipe. 

(d)  BOP  control  station  or  pod  that  does  not  function  property 

(e)  Want  to  drill  with  a  tapered  drill-string  


Then  you  must . 


(f)  Install  casing  rams  in  a  BOP  stack 

(g)  Want  to  use  an  annular  BOP  with  a  rated  woriiing  pressure  less 
than  the  anticipated  surface  pressure. 

(h)  Use  a  subsea  BOP  system  in  an  Ice-scour  area 


Correct  the  problem  and  retest  the  affected  equipment. 

First  place  the  well  in  a  safe,  controlted  condition  {e.g..  before  drilling 

out  a  casing  shoe  or  after  setting  a  cement  plug,  bridge  pluq  or  a 

paclter). 

Record  the  reason  for  postponing  the  test  In  the  driller's  report  and 
conduct  the  required  BOP  test  on  the  first  trip  out  of  the  hole 

Suspend  further  drining  operations  until  that  station  or  pod  is  operable. 

Install  two  or  more  sets  of  conventional  or  variable-bore  pipe  rams  In 
the  BOP  stacl<  to  provide  for  the  following:  hvo  sets  of  rams  must  be 
capable  of  sealing  around  the  larger-size  drill  string  and  one  set  of 
pipe  rams  must  be  capable  of  sealing  around  the  smaller-size  drill 
string. 

Test  the  ram  bonnets  before  running  casing. - 

Demonstrate  that  your  well  control  procedures  or  the  anticipated  well 

condrtions  will  not  place  demands  above  its  rated  wortting  pressure 

and  obtain  approval  from  the  District  Supervisor. 
Install  the  BOP  stack  in  a  glory  hole.  The  gtory  hole  must  be  deep 

enough  to  ensure  that  the  top  of  the  stack  is  betow  the  deepest 

probable  ice-scour  depth. 


Drilling  Fluid  Requirements 

§250.455    What  are  the  general 
requirements  for  a  drilling  fluid  program? 

You  must  design  and  implement  your 
drilling  fluid  program  to  prevent  the 
loss  of  well  control.  This  program  must 
address  drilling  fluid  safe  practices, 
testing  and  monitoring  equipment, 
drilling  fluid  quantities,  and  drilling 
fluid-handling  areas. 

§250.456    What  safe  practices  must  the 
drilling  fluid  program  follow? 

Your  drilling  fluid  program  must 
include  the  following  safe  practices: 

(a)  Before  starting  out  of  the  hole  with 
drill  pipe,  you  must  properly  condition 
the  drilling  fluid.  You  must  circulate  a 
volume  of  drilling  fluid  equal  to  the 
annular  volume  with  the  drill  pipe  just 
off-bottom.  You  may  omit  this  practice 
if  dociunentation  in  the  driller's  report 
shows: 


(1)  No  indication  of  formation  fluid 
influx  before  starting  to  pull  the  drill 
pipe  from  the  hole; 

(2)  Theweight  of  returning  drilling 
fluid  is  within  0.2  pounds  per  gallon 
(1.5  pounds  per  cubic  foot)  of  the 
drilling  fluid  entering  the  hole;  and 

(3)  Other  drilling  fluid  properties  are 
within  the  limits  established  by  the 
program  approved  in  the  APD. 

(b)  Record  each  Ume  you  circulate 
drilling  fluid  in  the  hole  in  the  driller's 
report; 

(c)  When  coming  out  of  the  hole  with 
drill  pipe,  you  must  fill  the  annulus 
with  drilling  fluid  before  the  hydrostatic 
pressing  decreases  by  75  psi,  or  every 
five  stands  of  drill  pipe,  whichever 
gives  a  lower  decrease  in  hydrostatic 
pressiue.  You  must  calculate  the 
number  of  stands  of  drill  pipe  and  drill 
collars  that  you  may  pull  before  you 
must  fill  the  hole.  You  must  also 
calculate  the  equivalent  drilling  fluid 


volume  needed  to  fill  the  hole.  Both  sets 
of  numbers  must  be  posted  near  the 
driller's  station.  You  must  use  a 
mechanical,  volumetric,  or  electronic 
device  to  measure  the  drilling  fluid 
required  to  fill  the  hole; 

(d)  You  must  run  and  pull  drill  pipe 
and  downhole  tools  at  controlled  rates 
so  you  do  not  swab  or  surge  the  well; 

(e)  When  there  is  an  indication  of 
swabbing  or  influx  of  formation  fhiids, 
you  must  take  appropriate  measures  to 
control  the  well.  You  must  circulate  and 
condition  the  well,  on  or  near-bottom, 
unless  well  or  drilling-fluid  conditions 
prevent  running  the  drill  pipe  back  to 
the  bottom; 

(f)  You  must  calculate  and  post  near 
the  driller's  console  the  maximum 
pressures  that  you  may  safely  contain 
under  a  shut-in  BOP  for  each  casing 
string.  The  pressures  posted  must 
consider  the  surface  pressure  at  which 
the  formation  at  the  shoe  would  break 


■'ftv 
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down,  the  rated  working  pressure  of  the 
BOP  stack,  and  70  percent  of  casing 
burst  (or  casing  test  as  approved  by  the 
District  Supervisor).  As  a  minimum,  you 
must  post  die  following  two  pressures: 

(1)  The  surface  pressure  at  which  the 
shoe  would  break  down.  This 
calculation  must  consider  the  current 
drilling  fluid  weight  in  the  hole;  and 

(2)  The  lesser  of  the  BOP's  rated 
working  pressure  or  70  percent  of 
casing-biust  pressure  {or  casing  test 
otherwise  approved  by  the  District 
Supervisor); 

(g)  You  must  install  an  operable 
drilling  fluid-gas  separator  and  degasser 
before  you  begin  drilling  operations. 
You  must  maintain  this  equipment 
throughout  the  drilling  of  the  well; 

(h)  Before  pulling  drill-stem  test  tools 
from  the  hole,  you  must  circulate  or 
reverse-circulate  the  test  fluids  in  the 
hole.  If  circulating  out  test  fluids  is  not 
feasible,  you  may  bullhead  test  fluids 
out  of  the  drill-stem  test  string  and  tools 
with  an  appropriate  kill  weight  fluid; 

(i)  When  circulating,  you  must  test  the 
drilling  fluid  at  least  once  each  hour,  or 
more  frequently  if  conditions  warrant. 
Your  tests  must  conform  to  industry- 
accepted  practices  and  include  density, 
viscosity,  and  gel  strength;  hydrogenion 
concentration;  filtration;  and  any  other 
tests  the  District  Supervisor  requires  for 
monitoring  and  maintaining  drilling 
fluid  quality,  prevention  of  downhole 
equipment  problems  and  for  kick 
detection.  You  must  record  the  results 
of  these  tests  in  the  drilling  fluid  report; 
and 

(j)  In  areas  where  permafrost  and/or 
hydrate  zones  are  present  or  may  be 
present,  you  must  control  drilling  fluid 
temperatures  to  drill  safely  through 
those  zones. 

§  250.457    What  equipment  is  required  to 
monitor  drilling  fluids? 

Once  you  establish  drilling  fluid 
returns,  you  must  install  and  maintain 
the  following  drilling  fluid-system 
monitoring  equipment  throughout 
subsequent  drilling  operations.  This 
equipment  must  have  the  following 
indicators  on  the  rig  floor: 

(a)  Pit  level  indicator  to  determine 
drilling  fluid-pit  volume  gains  and 
losses.  This  indicator  must  include  both 
a  visual  and  an  audible  warning  device; 

(b)  Volume  measuring  device  to 
accurately  determine  drilling  fluid 
volumes  required  to  fill  the  hole  on 
trips; 

(c)  Return  indicator  devices  that 
indicate  the  relationship  between 
drilling  fluid-return  flow  rate  and  pump 
discharge  rate.  This  indicator  must 
include  both  a  visual  and  an  audible 
warning  device;  and 


(d)  Gas-detecting  equipment  to 
monitor  the  drilling  fluid  returns.  The 
indicator  may  be  located  in  the  drilling 
fluid-logging  compartment  or  on  the  rig 
floor.  If  the  indicators  are  only  in  the 
logging  compartment,  you  must 
continually  man  the  equipment  and 
have  a  means  of  immediate 
communication  with  the  rig  floor.  If  the 
indicators  are  on  the  rig  floor  only,  you 
must  install  an  audible  alarm. 

§  250.458    What  quantities  of  drilling  fluids 
•re  required? 

(a)  You  must  use.  maintain,  and 
replenish  quantities  of  drilling  fluid  and 
drilling  fluid  materials  at  the  drill  site 
as  necessary  to  ensure  well  control.  You 
must  determine  those  quantities  based 
on  known  or  anticipated  drilling 
conditions,  rig  storage  capacity,  weather 
conditions,  and  estimated  time  for 
delivery. 

fb)  You  must  record  the  daily 
inventories  of  drilling  fluid  and  drilling 
fluid  materials,  including  weight 
materials  and  additives  in  the  drilling 
fluid  report. 

(c)  If  you  do  not  have  sufficient 
quantities  of  drilling  fluid  and  drilling 
fluid  material  to  maintain  well  control, 
you  must  suspend  drilling  operations. 

§250.459    What  are  the  safety 
requirements  for  drilling  fluid-handling 
areas? 

You  must  classify  drilling  fluid- 
handling  areas  according  to  API  RP  500. 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities. 
Classified  as  Class  I.  Division  1  and 
Division  2  {incorporated  by  reference  as 
specified  in  §  250.198);  or  API  RP  505. 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities, 
Classified  as  Class  1 ,  Zone  0,  Zone  1 , 
and  Zone  2  {incorporated  by  reference 
as  specified  in  §  250.198).  In  areas 
where  dangerous  concentrations  of 
combustible  gas  may  accumulate,  you 
must  install  and  maintain  a  ventilation 
system  and  gas  monitors.  Drilling  fluid- 
handling  areas  must  have  the  following 
safety  equipment: 

{a)  A  ventilation  system  capable  of 
replacing  the  air  once  every  5  minutes 
or  1.0  cubic  feet  of  air-volume  flow  per 
minute,  per  square  foot  of  area, 
whichever  is  greater.  In  addition: 

(1)  If  natural  means  provide  adequate 
ventilation,  then  a  mechanical 
ventilation  system  is  not  necessary; 

{2)  If  a  mechanical  system  does  not 
run  continuously,  then  it  must  activate 
when  gas  detectors  indicate  the 
presence  of  1  percent  or  more  of 
combustible  gas  by  volume;  and 


{3)  If  discharges  from  a  mechanical 
ventilation  system  may  be  hazardous, 
then  you  must  maintain  the  drilling 
fluid-handling  area  at  a  negative 
pressure.  You  must  protect  the  negative 
pressure  area  by  using  at  least  one  of  the 
following:  a  pressure-sensitive  alarm, 
open-door  alarms  on  each  access  to  the 
area,  automatic  door-closing  devices,  air 
locks,  or  other  devices  approved  by  the 
District  Supervisopj 

(b)  Gas  detectors  and  alarms  except  in 
open  areas  where  adequate  ventilation 
is  provided  by  natural  means.  You  must 
test  and  recalibrate  gas  detectors 
quarterly.  No  more  than  90  days  may 
elapse  between  tests; 

(c)  Explosion-proof  or  pressinized 
electrical  equipment  to  prevent  the 
ignition  of  explosive  gases.  Where  you 
use  air  for  pressm^ing  equipment,  you 
must  locate  the  air  intake  outside  of  and 
as  far  as  practicable  from  hazardous 
areas;  and 

(d)  Alarms  that  activate  when  the 
mechanical  ventilation  system  fails. 

Other  Drilling  Requirements 

§  250.460    What  are  the  requiremenU  for 
conducting  a  well  test? 

{a)  If  you  intend  to  conduct  a  well 
test,  you  must  include  your  projected 
plans  for  the  test  with  your  APD  {form 
MMS-123)  or  in  an  Application  for 
Permit  to  Modify  (APM)  {form  MMS- 
124).  Your  plans  must  include  at  least 
the  following  information: 

(1)  Estimated  flowing  and  shut-in 
tubing  pressures; 

{2)  Estimated  flow  rates  and 
cumulative  volumes; 

{3)  Time  duration  of  flow,  buildup, 
and  drawdown  periods; 

(4)  Description  and  rating  of  surface 
and  subsurface  test  equipment; 

{5)  Schematic  drawing,  showing  the 
layout  of  test  equipment; 

{6)  Description  of  safety  equipment, 
including  gas  detectors  and  fire-fighting 
equipment; 

{?)  Proposed  methods  to  handle  or 
transport  produced  fluids;  and 

{8)  Description  of  the  test  procedures. 

{b)  You  must  give  the  District 
Supervisor  at  least  24-hours  notice 
before  starting  a  well  test. 

§  250.461    What  are  ttw  requirements  for 
directional  and  inclination  surveys? 

For  this  subpart.  MMS  classifies  a 
well  as  vertical  if  the  calculated  average 
of  inclination  readings  does  not  exceed 
3  degrees  from  the  vertical. 

{a)  Survey  requirements  for  a  vertical 
well.  {!)  You  must  conduct  inclination 
surveys  on  each  vertical  well  and  record 
the  results.  Survey  intervals  may  not 
exceed  1.000  feet  during  the  normal 
course  of  drilling; 
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(2)  You  must  also  conduct  a 
directional  survey  that  provides  both 
inclination  and  azimuth,  and  digitally 
record  the  results  in  electronic  format: 

(i)  Within  500  feet  of  setting  surface 
or  intermediate  casing; 

(ii)  Within  500  feet  of  setting  any 
liner;  and 

(iii)  When  you  reach  total  depth. 

(b)  Survey  requirements  for 
directional  well.  You  must  conduct 
directional  surveys  on  each  directional 
well  and  digitally  record  the  residts. 
Siuveys  must  give  both  inclination  and 
azimuth  at  intervals  not  to  exceed  500 
feet  diuing  the  normal  course  of 
drilling.  Intervals  diuing  angle-changing 
portions  of  the  hole  may  not  exceed  100 
feet. 

(c)  Measurement  while  drilling.  You 
may  use  measurement-while-drilling 
technology  if  it  meets  the  requirements 
of  this  section. 

(d)  Composite  survey  requirements. 

(1)  Yoiu-  composite  directional  siuvey 
must  show  the  interval  from  the  bottom 
of  the  conductor  casing  to  total  depth. 
In  the  absence  of  conductor  casing,  the 
survey  must  show  the  interval  from  Uie 
bottom  of  the  drive  or  structural  casing 
to  total  depth;  and 

(2)  You  must  correct  all  surveys  to 
Universal-Transverse-Mercator-Grid- 
north  or  Lambert-Grid-north  after 
making  the  magnetic-to-true-north 
correction.  Surveys  must  show  the 
magnetic  and  grid  corrections  used  and 
include  a  listing  of  the  directionally 
computed  inclinations  and  azimuths. 


(e)  If  you  drill  within  500  feet  of  an 
adjacent  lease,  the  Regional  Supervisor 
may  require  you  to  furnish  a  copy  of  the 
well's  directional  survey  to  the  affected 
leaseholder.  This  could  occur  when  the 
adjoining  leaseholder  requests  a  copy  of 
the  survey  for  the  protection  of 
correlative  rights. 

§250.462    Wliat  are  the  requirements  for 
well-control  drills? 

You  must  conduct  a  weekly  well- 
control  drill  with  each  drilling  crew. 
Your  drill  must  familiarize  the  crew 
with  its  roles  and  functions  so  that  all 
crew  members  can  perform  their  duties 
prompUy  and  efficienUy. 

{a)  Well-control  drill  plan.  You  must 
prepare  a  well  control  drill  plan  for  each 
well.  Your  plan  must  ouUine  the 
assignments  for  each  crew  member  and 
establish  times  to  complete  each  portion 
of  the  drill.  You  must  post  a  copy  of  the 
well  control  drill  plan  on  the  rig  floor 
or  bulletin  board. 

(b)  Timing  of  drills.  You  must  conduct 
each  drill  during  a  period  of  activity 
that  minimizes  the  risk  to  drilling 
operations.  The  timing  of  yoiu-  drills 
must  cover  a  range  of  different 
operations,  including  drilling  with  a 
diverter,  on-bottom  drilling,  and 
tripping. 

(c)  Recordkeeping  requirements.  For 
each  drill,  you  must  record  the 
following  in  the  driller's  report: 

(1)  The  time  to  be  ready  to  close  the 
divCTter  or  BOP  system;  and 


(2)  The  total  time  to  complete  the 
entire  driU. 

(d)  MMS  ordered  drill.  An  MMS 
authorized  representative  may  require 
you  to  conduct  a  well  control  drill 
during  an  MMS  inspection.  The  MMS 
representative  will  considt  with  yow 
onsite  representative  before  requirine 
the  drill.  ^        ^ 

§250.463    Who  establishes  field  driWng 
rules?  ^ 

{a)  The  District  Supervisor  may 
establish  field  drilling  rules  different 
from  the  requirements  of  this  subpart 
when  geological  and  engineering 
information  shows  that  specific      ^ 
operating  requirements  are  appropriate. 
You  must  comply  with  field  drilling 
rules  and  nonconflicting  requirements 
of  this  subpart.  The  District  Supervisor 
may  amend  or  cancel  field  drilling  rules 
at  any  time. 

(b)  You  may  request  the  District 
Supervisor  to  establish,  amend,  or 
cancel  field  drilling  rules. 

Applying  for  a  Permit  to  Modify  and 
WeU  Records  <- 

§  250.465    When  must  I  submtt  an 
Application  for  Permit  to  Modify  (APM)  or 
an  End'of  Operations  Report  to  MMS? 

(a)  You  must  submit  an  APM  (form 
MMS-124)  or  an  End  of  Operations 
Report  (form  MMS-1 25)  and  other 
materials  to  the  Regional  Supervisor  as 
shown  in  the  following  table.  You  must 
also  submit  a  public  information  copy  of 
each  form. 


Wtten  you 


(l)lntend  to  revise  your  drilling  plan, 
ctiange  major  drilling  equipment, 
or  plugbacl(. 


(2)  Determine  a  well's  final  surface 
location,  water  depth,  and  ttie  ro- 
tary kelty  bushing  elevation. 

(3)  Move  a  drilling  unit  from  a 
wellbore  before  completing  a  well. 


Then  you  must 


Submit  form  MMS-t24  or  request 
oral  approval. 


Immediately  Submit  a  form  MMS- 
124. 

Submit  fomis  Submit  MMS-124 
and  MMS-1 25  within  30  days 
after  ttie  susepsion  of  welltx>re 
operations. 


And 


Receive  written  or  oral  approval  from  the  District  Supen^isor  Iwfore 
you  begin  the  intended  operation.  If  you  get  an  approval  you  must 
submit  form  MMS-124  no  later  than  the  end  of  the  3rd  business 
day  fottowing  the  oral  approval.  In  all  cases,  or  you  must  meet  the 
additional  requirements  in  paragraph  (b)  of  this  section. 

Submit  a  plat  certified  by  a  registered  land  surveyor  that  meets  the 
requirements  of  §250.412. 

Submit  appropriate  copies  of  the  well  recods. 


(b)  If  you  intend  to  perform  any  of  the 
actions  specified  in  paragraph  {a)(l)  of 
this  section,  you  must  meet  the 
following  additional  requirements: 

(1)  Your  fonn  MMS-124  must  contain 
a  detailed  statement  of  the  proposed 
work  that  will  materially  change  from 
the  approved  APD; 

(2)  Your  form  MMS-124  must  include 
the  present  status  of  the  well,  depth  of 
all  casing  strings  set  to  date,  well  depth; 
present  production  zones  and 


productive  capability,  and  all  other 
information  specified;  and 

(3)  Within  30  days  after  completing 
this  work,  you  must  submit  form  MMS- 
124  with  detailed  information  about  the 
work  to  the  District  Supervisor,  unless 
you  haveelready  provided  sufficient 
information  in  a  Well  Activity  Report, 
form  MMS-133  (§  250.468{b)). 

§250.466    What  records  must  I  keep? 

You  must  keep  complete,  legible,  and 
accurate  records  for  each  well.  You 
must  keep  drilling  records  onsite  while 


drilling  activities  continue.  After 
completion  of  drilling  activities,  you 
must  keep  all  drilling  and  other  well 
records  for  the  time  periods  shown  in 
§  250.469.  You  may  keep  these  records 
at  a  location  of  your  choice.  The  records 
must  contain  complete  information  on 
all  of  the  following: 

(a)  Well  operations; 

(b)  Descriptions  of  formations 
penetrated; 
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(c)  Content  and  character  of  oil,  gas, 
water,  and  other  mineral  deposits  in 
each  formation; 

(d)  Kind,  weight,  size,  grade,  and 
setting  depth  of  casing; 

(e)  All  well  logs  and  surveys  run  in 
the  wellbore; 


(f)  Any  significant  malfunction  or 
problem;  and 

(g)  All  other  information  required  by 
the  District  Supervisor  in  the  interests  of 
resource  evaluation,  waste  prevention, 
conservation  of  natural  resources,  and 


the  protection  of  correlative  rights, 
safety,  and  environment. 

§  250.467    How  long  must  I  keep  records? 

You  must  keep  records  for  the  time 
periods  shown  in  the  following  table. 


You  must  keep  records  relating  to 


Until 


(a)  Drilling  • 

(b)  Casing  and  liner  pressure  tests,  diverter  tests,  and  BOP  tests 

(c)  Completion  of  a  well  or  of  any  workover  activity  that  materially  al- 
ters the  completion  configuration  or  affects  a  hydrocartx)n-t)earing 
zone. 


Ninety  days  after  you  complete  drilling  operations. 
Two  years  after  the  completion  of  drilling  operations. 
You  pemianently  plug  and  abandon  the  well  or  until  you  fonward  the 
records  with  a  lease  assignment. 


§  250.468    What  well  records  am  I  required 
to  submit? 

(a)  You  must  submit  copies  of  logs  or 
charts  of  electrical,  radioactive,  sonic, 
and  other  well-logging  operations; 
directional  and  vertical-well  surveys; 
velocity  profiles  and  surveys;  and 
analysis  of  cores  to  MMS.  Each  Region 
will  provide  specific  instructions  for 
submitting  well  logs  and  surveys. 

(b)  For  drilling  operations  in  the  GOM 
OCS  Region,  you  must  submit  form 
MMS-133,  Well  Activity  Report,  to  the 
District  Supervisor  on  a  weekly  basis. 

(c)  For  drilling  operations  in  the 
Pacific  or  Alaska  OCS  Regions,  you 
must  submit  form  MMS-133,  Well 
Activity  Report,  to  the  District 
Supervisor  on  a  daily  basis. 

§  250.469    What  other  well  records  could  I 
be  required  to  submit? 

The  Regional  or  District  Supervisor 
may  require  you  to  submit  copies  of  any 
or  all  of  the  following  well  records. 

(a)  Well  records  as  specified  in 
§  250.466; 

(b)  Paleontological  interpretations  or 
reports  identifying  microscopic  fossils 
by  depth  and/or  washed  samples  of  drill 
cuttings  that  you  normally  maintain  for 
paleontological  determinations.  The 
Regional  Supervisor  may  issue  a  Notice 


to  t,essees  that  prescribes  the  manner, 
timeframe,  and  format  for  submitting 
this  information; 

(c)  Service  company  reports  on      * 
cementing,  perforating,  acidizing, 
testing,  or  other  similar  services;  or 

(d)  Other  reports  and  records  of 
operations. 

Hydrogren  Sulfide 

***** 

9.  In  the  newly  redesignated 
§  250.490,  paragraphs  (g)(4)(iv), 
(j)(13)(ii),  and  (p)(2)  are  revised  to  read 
as  follows: 

§250.490    Hydrogen  sulfide. 

*****  . 

(g)  *  *  * 
(4)  *  *  * 

(iv)  Restrictions  and  corrective 
measures  concerning  beards,  spectacles, 
and  contact  lenses  in  conformance  with 
ANSI  Z88.2,  American  National 
Standard  for  Respiratory  Protection  , 
(incorporated  by  reference  as  specified 
in  §  250.198); 
***** 

(j)  *  *  * 

(13)  *  *  * 

(ii)  Design,  select,  use,  and  maintain 
respirators  in  conformance  with  ANSI 


Z88.2  (incorporated  by  reference  as 
specified  in  §250.198). 

***** 

(p)  *  *  * 

(2)  Use  BOP  system  components, 
wellhead,  pressure-control  equipment, 
and  related  equipment  exposed  to  H2S- 
bearing'fluids  in  conformance  with 
NACE  Standard  MROl  75-99 
(incorporated  by  reference  as  specified 
in  §250.198). 


§250.504    [Amended] 

10.  In  §  250.504,  in  the  first  and  last 
sentences,  the  citation  "§  250.417"  is 
revised  to  read  "§  250.490". 

§250.513    [Amended] 

11.  In  §250.513,  the  following 
changes  are  made: 

A.  In  paragraph  (a),  the  citation 
"§  250.414"  is  revised  to  read 

"§  250.410  through  §  250.418". 

B.  In  paragraph  (b)(4),  the  citation 
"§  250.417"  is  revised  to  read 
"§250.490". 

12.  In  §  250.515,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  250.51 5    Blowout  prevention  equipment 


(b)  The  minimum  BOP  system  for  well-completion  operations  must  meet  the  appropriate  standards  from  the  following 
table: 


X 


When 


(1)  The  expected  pressure  is  less  than 
5.000  psi. 

(2)  The  expected  pressure  is  5,000  psi 
or  greater  or  you  use  multiple  tubing 
strings. 

(3)  You  handle  multiple  tubing  strings  si- 
multaneously. 

(4)  You  use  a  tapered  drill  string  


(5)  It  is  after  Febmary  21 ,  2006 


The  minimum  BOP  stack  must  include 


Three  BOPs  consisting  of  an  annular,  one  set  of  pipe  rams,  and  one  set  of  blind  or  Wind-shear  rams. 
Four  BOPs  consisting  of  an  annular,  two  sets  of  pipe  rams,  and  one  set  of  blind  or  blind-shear  rams. 

Four  BOPs  consisting  of  an  annular,  one  set  of  pipe  rams,  one  set  of  dual  pipe  rams,  and  one  set  of 
blind  or  blind-shear  rams. 

At  least  one  set  of  pipe  rams  that  are  capable  of  sealing  around  each  size  of  drill  string.  If  the  ex- 
pected pressure  is  greater  than  5,000  psi,  then  you  must  have  at  least  two  sets  of  pipe  rams  that 
are  capable  of  sealing  around  the  larger  size  drill  string.  You  may  substitute  one  set  of  variable 
bore  rams  for  two  sets  of  fxpe  rams. 

At  least  one  set  of  blind-shear  rams.  The  Wind-shear  rams  must  be  capaWe  of  shearing  tfie  drill  pipe 
Of  tubing  in  ttie  hole.  


§250.604    [Amended] 


Federal  Register /Vol.  68,  No.  34 /Thursday.  February  20,  2003 /Rules  and  Regulations 


8435 


13.  In  §  250.604,  in  the  first  and  last 
sentences,  the  citation  "§250.417"  is 
revised  to  read  "§  250.490". 


§250.613    [Amended] 

14.  In  §  250.613(b)(3),  the  citadon 
"§  250.41 7"  is  revised  to  read , 
"§250.490". 

15.  In  §250.615,  paragraph' (b)  is 
revised  to  read  as  follows: 


When 


(1)  The  expected  pressure  is  less  than 
5,000  psi. 

(2)  The  expected  pressure  is  5,000  psi 
or  greater  or  you  use  multiple  tubing 
strings. 

(3)  You  handle  multiple  tubing  strings  si- 
multaneously. 

(4)  You  use  a  tapered  drill  string  


(5)  It  is  after  Febmary  21 ,  2006 


§  250.61 5    Blowout  prevention  equipment 

*         *         *         *         * 

(b)  The  minimum  BOP  system  for 
well-workover  operations  with  the  tree 
removed  must  meet  the  appropriate 
standards  from  the  following  table: 


The  minimum  BOP  stack  must  include 


Three  BOPs  consisting  of  an  annular,  one  set  of  pipe  rams,  and  one  set  of  Wind  or  Wind-shear  rams. 
Four  BOPs  consisting  of  an  annular,  two  sets  of  pipe  rams,  and  one  set  of  bUnd  or  Wind-shear  rams. 
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§250.807    [Amended] 

16.  In  §  250.807,  the  citation 
"§  250.417"  is  revised  to  read 
"§250.490". 

§250.1105    [Amended] 

17a.  In  §250.1105(f)(l)(i),  the  citation 
"§  250.417(f)"  is  revised  to  read 
"§  250.490(f)". 


§250.1604    [Amended] 

17b.  In  §  250.1604  in  paragraph  (b),  in 
the  first  and  third  sentences,  the  citation 
"§  250.417"  is  revised  to  read 
"§250.490". 

§250.1612    [Amended] 

18.  In  §  250.1612.  the  citation 
"§  250.408"  is  revised  to  read 
"§250.462". 


§250.1614    [Amended] 

19.  In  §  250.1614,  in  paragraph  (b),  the 
citation  "§  250.410(b),  (c),  (d),  and  (e)" 
is  revised  to  read  "§  250.455  through 
§  250.459";  and  die  citaUon 
"§  250.410(b)(8)"  is«r«vised  to  read 
"§  250.456(g)". 

(FR  Doc.  03-3425  Filed  2-19-03;  8:45  am] 
BH-UNG  CODE  4310-MfM> 


Thursday, 
February  20,  2003 


Part  IV 


Securities  and 

Exchange 

Commission 


17  CFR  Part  270 

Custody  of  Investment  Company  Assets 

With  a  Securities  Depository;  Final  Rule 


8438  Federal  Register / Vol.  68.  No.  34 /Thursday,  February  20.  2003 /Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  10-25934;  File  No.  S7-22-01] 

RIN  3235-AG71 

Custody  of  Investment  Company 
Assets  With  a  Securities  Depository 

agency:  Securities  and  Exchange 
Commission  {"Commission"). 
action:  Final  rule. 


summary:  The  Commission  is  adopting 
amendments  to  the  rule  under  the 
Investment  Company  Act  of  1940  that 
governs  investment  companies'  use  of 
securities  depositories.  The 
amendments  expand  the  types  of 
investment  companies  that  may 
maintain  assets  with  a  depository,  and 
update  the  conditions  they  must  follow 
to  use  a  depository.  The  amendments 
respond  to  developments  in  securities 
depository  practices  and  commercial 
law  since  the  rule  was  adopted. 
EFFECTIVE  DATES:  The  amendments  are 
effective  on  March  28,  2003.  The 
incorporation  by  reference  of  certain 
definitions  listed  in  the  rule  is  approved 
by  the  Director  of  the  Federal  Register 
as  of  March  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  P.  Lutz,  Attorney,  or  C.  Hunter 
Jojies.  Assistant  Director,  Office  of 
Regulatory  Policy,  at  (202)  942-0690,  in 
the  Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting 
amendments  to  rule  17f-4  [17  CFR 
270.17f-4]  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80al 
(the  "Investment  Company  Act"  or  the 
"Act").' 
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Executive  Summary 

The  Commission  today  is  adopting 
amendments  to  rule  17f-4  under  the 
Investment  Company  Act,  the  rule  that 
permits  a  registered  management 
investment  company  ("fund")  to  deposit 
the  securities  it  owns  in  a  system  for  the 
central  handling  of  seciu-ities 
("securities  depository").  The  custody 
practices  and  commercial  law  that  relate 
to  custody  arrangements  have  changed 
substantially  since  we  adopted  the  rule 
in  1978,  and  the  amendments  update 
and  simplify  rule  17f-4  to  reflect  these 
business  and  legal  developments.  The 
amendments  permit  additional  types  of 
investment  companies  to  rely  on  the 
rule,  and  allow  depositories  to  perform 
additional  functions  under  the  rule.  The 
amendments  also  eliminate  a  number  of 
specific  custodial  compliance 
requirements  of  rule  17f-4,  and  require 
instead  that  a  fund's  custodian,  when 
using  a  depository,  exercise  due  care  in 
accordance  with  reasonable  commercial 
standards. 

I.  Background 

Section  17(f)  of  the  Investment 
Company  Act  governs  the  custody  of  a 
fund's  assets,  including  its  portfolio 
securities. 2  This  section  requires'a  fund 
to  maintain  its  seciu-ities  and  other 
investments  with  certain  types  of 
custodians  under  conditions  designed  to 
assure  the  safety  of  the  fund's  assets.  It 
permits  a  fund  to  maintain  its  sectuities 
in  a  system  for  the  central  handling  of 
securities  (commonly  referred  to  as  a 
"securities  depository"),  subject  to  rules 
adopted  by  the  Commission.^ 

The  Commission  adopted  rule  17f-4 
in  1978  to  establish  conditions  for  the 
use  of  securities  depositories  by  funds.* 
The  conditions  were  designed  to  limit 


potential  risks  to  funds  using  securities 
depositories,  and  were  drafted  to  be 
compatible  with  the  1978  revisions  to 
Article  8  of  the  Uniform  Commercial 
Code  ("UCC"),  which  covers  the 
ownership  and  transfer  of  investment 
securities  under  state  law.^  Since  1978, 
securities  custody  practices  have 
changed  substantially,  as  more  investors 
(including  funds)  have  come  to  hold 
their  securities  with  depositories  such 
as  the  Depository  Trust  Company,  either 
directly  or  through  an  intermediary.  In 
1994,  Article  8  was  substantially  revised 
to  clarify  the  legal  rights  of  funds  and 
other  investors  that  use  securities 
depositories.^  In  addition,  experience 
with  depositories  during  this  period  has 
shown  that  the  use  of  depositories  raises 
substantially  fewer  risks  than  had  been 
apparent  in  1978. 

In  November  2001,  we  proposed 
amendments  to  rule  17f-4  to  reflect 
these  significant  developments.'"  We 
received  six  comment  letters  on  the 
proposal."  Commenters  generally 
favored  the  amendments,  but  also 
recommended  several  changes  that  they 
believed  would  improve  the  interaction 


'  Unless  otherwise  noted,  all  references  to  "rule 
17f-4"  or  any  paragraph  of  the  rule  will  be  to  17 
CFR  270.17f-4,  as  amended. 


■;  15  U.S.C.  80a-17(f). 

'  In  1999.  the  Gramm-Loach-Bliley  Act.  Pub.  L. 
10&-102, 113  Slat.  1338  (19991,  added  section 
17(0(6)  to  the  Investment  Company  Act.  Section 
17(0(6)  authorizes  the  Commission  to  prescribe 
conditions  under  which  a  bank-sponsored  find 
may  maintain  fund  assets  with  an  afTiliated  bank. 
This  section  is  intended  to  allow  the  Commission 
to  address  self-custody  issues  such  as  conflicts  of 
interest  and  misappropriation  of  fund  assets  that 
could  arise  when  a  fund  holds  its  assets  with  an 
affiliated  bank  custodian.  The  amendments  to  rule 
17f-4  affect  the  ability  of  all  funds  and  their 
custodians  to  use  certain  depositories.  The 
amendments  do  not  addrass  specific  issues  that 
arise  when  a  fund  maintains  assets  with  an 
affiliated  bank  custodian,  and  we  are  not  relying  on 
the  authority  contained  in  section  17(0(6)  in 
adopting  these  amendments. 

••  See  Deposits  of  Securities  in  Securities 
Depositories.  Investment  Company  Act  Release  No. 
10453  (Oct.  26,  1978)  |43  PR  50869  (Nov.  1,  1978)| 
("1978  Adopting  Release"). 


5  See  UCC,  1978  Official  Text  with  Comments, 
Article  a.  Investment  Securities  (West  W78)  ("Prior 
Article  8");  Use  of  Depository  Systems  by 
Registered  Management  Companies,  Investment 
Company  Act  Release  No.  10053  (Dec.  8, 1977)  [42 
FR  63722  (Dec.  19,  1977)]  ("1977  Reproposing 
Release")  at  nn.4-7.  9,  12  and  accompanying  text 
(citing  provisions  of  Prior  Article  8):  1978  Adopting 
Release,  supra  note  4,  at  nn.4  and  6. 

»  Prior  Article  8  assumed  that  issuers  would 
record  investors'  interests  on  their  own  books. 
Today,  investors  typically  maintain  a  security 
through  an  account  with  a  broker-dealer,  bank  or 
other  financial  institution  ("securities 
intermediary"),  which  in  turn  will  maintain  an 
account  for  its  customers  with  a  securities 
depository.  The  depository  generally  does  not 
record  each  investor's  interest,  but  records  the 
interest  of  the  intermediary  on  behalf  of  all  of  its 
customers.  Thus,  the  individual  investor's  interest 
(or  'security  entitlement  ")  appears  only  on  the 
books  of  the  intermediary  with  which  the  investor 
maintains  an  account.  Revised  Article  8  refers  to 
this  type  of  securities  ownership  arrangement  as  an 
"indirect  holding  "  attangement.  as  distinguished 
from  a  'direct  holding  "  arrangement  in  which  the 
investor's  ownership  interest  appears  on  the 
issuer's  txx)ks.  See  Uniform  Commercial  Code, 
Revised  Article  8— Investment  Securities  (With 
Conforming  and  Miscellaneous  Amendments  to 
Articles  1,  4,  5.  9.  and  10)  (1994  Official  Text  with 
Comments)  ( "Revised  Article  8").  Revised  Article  8 
has  beea  adopted  by  all  50  states,  the  District  of 
Columbia,  and  Puerto  Rico. 

'  See  Custody  of  Investment  Company  Assets 
With  a  Securities  Depository,  Investment  Company 
Act  Release  No.  25266  (Nov.  15.  2001)  (66  FR  58412 
(Nov.  15,  2001)1  ("Proposing  Release"),  at  nn.4-19 
and  accompanying  text,  for  a  more  detailed 
discussion  of  Prior  Article  8  and  Revised  Article  8. 

■  We  received  the  six  comment  letters  from  three 
commenters.  Each  of  the  commenters  wrote  an 
initial  letter,  and  an  additional  letter  discussing 
points  raised  by  the  other  commenters.  The 
comment  letters  are  available  for  public  inspection 
and  copying  in  the  Commission's  Public  Reference 
Room,  450  5th  Street,  NW.  Washington,  DC  (File 
,  No.  S7-22-01). 
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of  the  rule  with  Revised  Article  8.  In 
addition,  commenters  disagreed  on 
whether  our  rules  governing  a  fund's 
use  of  foreign  custodians  and 
depositories  should  apply  when  a  fund 
holds  securities  with  a  U.S.  depository 
that  itself  holds  the  securities  with  a 
foreign  custodian  or  depository.^  We  are 
adopting  new  rule  1 7f-4  with 
modifications  that  respond  to  many  of 
the  issues  raised  by  the  commenters. 

n.  Disfnission 

Ride  17f-4  permits  funds  to  place  and 
maintain  "financial  assets" 
corresponding  to  the  fund's  "securities 
entitlements"  i"  vdth  a  securities 
depository  subject  to  certain  conditions, 
discussed  below."  As  suggested  by  a 
commenter,  we  have  drafted  the  rule  to 
employ  terms  used  by  Revised  Article  8 
to  assure  the  nde  will  interact  well  with 
that  Article,  which,  as  we  noted  above, 
is  the  primary  law  governing  securities 
ownership  under  state  law.»2 

A.  U.S.  Depositories 

Rule  17f-4  permits  funds  to  keep  and 
maintain  securities  and  other  assets  in 
a  "securities  depository"  subject  to 
regulation  in  the  United  States."  Under 
the  rule,  a  "securities  depository"  is  a 
"clearing  corporation"  that  is  registered 
with  the  Commission  as  a  clearing 


agency,!*  or  a  federal  reserve  bank  or 
other  person  authorized  to  operate  the 
federal  book-entry  system  for  U.S. 
Treasury  securities.  At  the  suggestion  of 
a  commenter,  we  simplified  the 
definition  to  describe  what  a  depository 
is  rather  than  what  it  does.  The  rule  no 
longer  restricts  the  functions  that  a 
depository  may  perform.  As  a  result,  a 
fund  may  use  a  depository  that  holds 
securities  that  are  acquired  or  disposed 
of  by  bookkeeping  entry  as  well  as  those 
that  are  conveyed  by  physical  delivery. 

B.  Reliance  on  Rule  by  Non- 
Management  Companies:  Approval  of 
Custody  Arrangements 

The  amendments  expand  rule  17f-4 ' 
to  permit  any  registered  investment 
company,  including  a  unit  investment 
trust  ("UIT")  or  a  face-amount 
certificate  company,  to  use  a  securities 
depository.  15  The  amendments  also 
eliminate  fi-om  the  rule  the  requirement 
that  fund  directors  approve 
arrangements  with  depositories,  which 


,    •  See  infra  Section  II. D. 

'"The  amended  rule  incorporates  the  definition 
of  "security  entitlement"  contained  in  Revised 
Article  8.  See  rule  17f-4(c)(l).  A  security 
entitlement  means  "the  rights  and  property  interest 
of  an  entitlement  holder  with  respect  to  a  financial 
asset "  in  an  indirect  holding  arrangement.  See 
Revised  Article  8,  supra  note  6,  section  8- 
102(a)(17).  A  security  entitlement  gives  the  investor 
a  limited  pro  rata  property  interest  in  comparable 
entitlements  (or  other  interests  in  securities) 
maintained  by  the  investor's  intermediary  with  a 
depository  or  other  intermediary.  See  id.,  section  8- 
503(b)  and  cmt.  1,  and  section  8-504  and  cmt.  1  (all 
customers  of  the  securities  intermediary  share  a  pro 
rata  property  interest  in  all  interests  in  the  same 
financial  asset  held  by  the  intermediary). 

"In  addition,  the  amendments  permit  a 
custodian  to  use  an  intermediary  custodilan.  Ssc 
rule  17f-4(a). 

"The  proposed  amendments  would  have  defined 
a  securities  depository  as  a  "system  for  the  cenU-al 
handling  of  assets  in  which  those  assets  are  U^eated 
as  hingible  and  are  transferred,  pledged,  or 
otherwise  acquired  or  disposed  of  by  bookkeeping 
entry  without  physical  delivery,  or  by  physical 
delivery  within  or  through  the  system."  See 
Proposing  Release,  supra  note  7  at  n.22  and 
accompanying  text.  One  commenter  stated  that  we 
could  accomplish  the  $ame  objectives  by  simply 
amending  the  rule  to  define  securities  depository  by 
reference  to  a  "clearing  corporation"  under  Article 
8  and  a  "clearing  agency  "  under  the  SecuriUes 
Exchange  Act  of  1934.  We  agree  that  this  change 
simplifies  the  rule  text  and  embodies  relevant  terms 
defined  elsewhere  in  the  federal  securities  laws, 
and  the  amended  rule  therefore  reflects  this 
revision. 

"The  use  of  foreign  depositories  by  funds  is 
governed  by  rule  17f-7  (17  CFR  270.17f-7l. 


'<  A  clearing  agency  is  "any  person  who  acts  as 
an  intermediary  in  making  payments  or  deliveries 
or  both  in  connection  with  transacUons  in  securities 
or  who  provides  facilities  for  comparison  of  data 
respecting  the  terms  of  settlement  of  securities 
transactions,  to  reduce  the  number  of  settlements  of 
securities  transactions,  or  for  the  allocation  of 
securities  settlement  responsibilities.  Such  term 
also  means  any  person,  such  as  a  securities 
depository,  who  (i)  acts  as  a  custodian  of  securities 
in  connection  with  a  system  for  the  central 
handling  of  securities  whereby  all  securities  of  a 
particular  class  or  series  of  any  issuer  deposited 
within  the  system  are  treated  as  fungible  and  may 
be  transferred,  loaned  or  pledged  by  bookkeeping 
entry  without  physical  delivery  of  securities 
certificates,  or  (ii)  otherwise  permits  or  facilitates 
the  settlement  of  securities  transactions  or  the 
hypothecation  or  lending  of  securities  without 
physical  delivery  of  securiUes  certificates."  15 
U.S.C.  78c(23)(A). 

'5Rulal7f-4(c)(3).  In  addition  to  expanding  the 
types  of  funds  that  could  rely  on  rule  17f-4,  the 
Proposing  Release  would  have  expanded  the  types 
of  organizations  that  could  operate  as  depositories 
under  the  rule.  The  Proposing  Release  would  have 
allowed  a  registered  transfer  agent  to  operate  as  a 
securities  depository  for  purposes  of  holding  shares 
of  other  hinds.  See  Proposing  Release,  supra  note 
7,  at  nn.29-31  and  accompanying  text.  All  of  the 
commenters  raised  issues  concerning  this  proposed 
change.  Two  ai^ued  that  a  fimds  use  of  another 
fund's  transfer  agent  involves  self<ustody  issues 
that  could  be  addressed  in  conjunction  with  rule 
17f-2  [17  CFR  270.17f-2),  the  rule  governing  hjnd 
self-custody  arrangements.  In  light  of  the  issues 
raised  by  commenters,  we  have  decided  not  to 
adopt  the  amendment  related  to  mutual  fund 
transfer  agents,  but  instead  intend  to  consider  these 
issues  in  connection  with  any  future  revisions  to 
rule  17f-2.  Until  then,  funds  should  continue  to 
rely  on  the  staff  no-action  letters  that  address 
arrangements  in  which  funds  invest  in  shares  of 
other  funds.  See,  e.g..  United  States  Trust  Co.  of 
New  York,  SEC  Staff^  No-Action  Letter  (Apr.  16. 
1992)  (staff  stated  it  would  not  recommend 
enforcement  action  if  trustee  maintained  UIT's 
investments  in  open-end  funds  with  transfer  agents 
of  portfolio  funds  under  conditions  based  on  rule 
17f-4). 


today  largely  are  routine  matters. 
Commenters  supported  these  changes.'® 

C.  Compliance  Requirements  for  the 
Custodian  or  Securities  Depository 

The  amendments  also  eliminate,  as 
proposed,  the  specific  safeguarding 
requirements  that  have  been  in  rule  17f- 
4,  and  substitute  two  more  general 
obligations.  17  First,  a  fund's  custodian 
must  be  obligated,  at  a  minimum,  to 
exercise  due  care  in  accordance  with 
reasonable  commercial  standards  in 
discharging  its  duty  aJs  a  "securities 
intermediary"  to  obtain  and  thereafter 
maintain  financial  assets. is  If  the  fund 
deals  directly  with  a  depository,  the 
depository's  contract  or  rules  for 
participants  must  provide  that  the 
depository  will  meet  similar 
obligations. '8  This  condition  thus 
incorporates  the  minimiun  standard  of 
care  that  Revised  Article  8  sets  forth  for 
circumstances  where  the  parties  have 
not  agreed  to  a  standard-^" 

Second,  the  custodian  must  provide, 
prompUy  upon  request  by  the  fund, 
such  reports  as  are  available  about  the 
internal  accounting  controls  and 


'*  At  the  suggestion  of  one  commenter.  we  have 
eliminated  the  requirement  we  included  in  the 
proposed  amendments  that  a  fund  officer  approve 
a  depository  arrangement.  The  requirement  is 
unnecessary  because  a  hind  officer  (or  a  person 
with  similar  authority)  would  have  to  execute 
agreements  necessary  to  permit  the  hind  to  use  the 
depository.  See  section  17(f)(2)  of  the  Investment 
Company  Act  (15  U.S.C.  8Oa-17(0(2)j  (requiring  that 
a  fund  consent  to  its  custodian's  deposit  of 
securities  with  a  depository). 

' '  These  specific  requirements  were  the 
earmarking,  segregation,  confirmation,  and 
successor  custodian  requirements.  For  a  detailed 
discussion  of  these  requirements,  see  Proposing 
Release,  supra  note  7,  at  nn.39-46. 

'•Rule  17f-4(a)(l).  We  proposed  to  require  a 
custodian  using  a  depository  to  "take  all  actions 
reasonably  necessary  or  appropriate  under 
applicable  commercial  or  regulatory  law  "  to^ 
safeguard  fiind  assets.  See  Proposing  Release,  supm 
note  7,  at  nn.48-51  and  accompanying  text.  Two 
commenters  suggested  that  a  better  approach  to 
accomplish  the  intent  of  that  provision  would  tie  to 
require  the  custodian,  as  a  securities  intermediary, 
to  take  reasonable  steps  to  preserve  rights  of  the 
fund  as  an  entitlement  holder  in  financial  assets 
held  by  the  depository.  One  of  these  commenters 
urged  us  to  incorporate  into  the  rule  the  standard 
of  care  provided  for  by  section  504(c)  of  Article  8 
when  the  parties  have  not  agreed  to  a  standard. 
Section  504(c)  provides  that  a  securities 
intermediary  satisfies  the  duty  relating  to 
maintaining  a  financial  asset  in  those  circumstances 
if  it  "exercises  due  care  in  accordance  with 
reasonable  commercial  standards  to  ot>tain  and 
maintain  the  financial  asset."  This  standard  Is 
reflected  in  the  rule. 
"•Rulel7f-»(b)(l)(i). 

"One  commenter  questioned  our  authority  to 
establish  compliance  requirements  for  custodians. 
Section  17(0(2)  of  the  Investment  Company  Act 
authorizes  the  Corrmiission  to  adopt  rules  that 
establish  conditions  under  which  a  "registered 
management  company  or  any  '   *   "custodian" 
may  deposit  securities  with  a  securities  depository. 
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financial  strength  of  the  custodian.^'  If 
the  fund  deals  directly  with  a 
depository,  the  depository's  contract  or 
written  rules  for  its  participants  must 
provide  that  the  depository  will  provide 
similar  financial  reports.^^ 

D.  Treatment  of  U.S.  and  Foreign 
Depositories 

The  Depository  Trust  Company 
("DTC ").  the  predominant  U.S. 
securities  depository,  has  established 
linkages  with  several  foreign  custodians 
and  depositories  through  which  it  holds 
assets  with  those  foreign  institutions.  In 
the  Proposing  Release,  we  requested 
comment  on  whether  a  fund,  when  it 
holds  securities  with  a  U.S.  depository 
that  are  ultimately  custodied  with  a 
foreign  custodian  or  depository,  should 
be  subject  to  rules  17f-5  or  17f-7.23 
which  establish  conditions  for  the 
custody  of  fund  assets  with  foreign 
custodians  and  depositories.^'' 

Three  commenters  responded  to  our 
request.  One  commenter.  an  association 
of  global  custodian  banks,  argued  that 
the  failure  of  the  Commission  to  extend 
the  requirements  of  rules  17f-5  and  17f- 
7  would  permit  funds  to  circumvent 
these  rules  and  would  deny  fund 
investors  the  protections  of  the  rules. 
The  Investment  Company  Institute  and 
DTC  opposed  the  application  of  the 
foreign  custody  rules.  They  pointed  out 
that  U.S.  depositories  are  regulated  by 
the  Commission  as  registered  clearing 
agencies,  and  that  any  linkages  between 
them  and  foreign  custodians  and 
depositories  are  subject  to  our  approval 
and  monitoring.  They  argued  that 
further  regulation  would  increase  the 
burden  on  these  domestic  depositories 
without  enhancing  the  protection  of 
fund  assets. 

We  have  decided  not  to  revise  the  rule 
to  require  the  application  of  our  foreign 
custody  rules  when  a  fund  holds 
securities  through  a  U.S.  depository  that 
has  a  linkage  to  a  foreign  custodian  or 
depository.  As  we  explained  in  the 
Proposing  Release,  U.S.  depositories 
register  with  us  as  clearing  agencies 
under  the  Securities  Exchange  Act  of 


1934,25  and  are  subject  to  rigorous 
standards  for  their  operations. ^e  We 
approve  each  proposed  linkage  to  a 
foreign  custodian  or  depository  only 
when  the  custodian  or  depository  will 
provide  a  level  of  protection  equivalent 
to  that  which  a  U.S.  clearing  agency 
must  provide.27  This  is  a  standard 
considerably  higher  than  we  require 
fund  boards  to  apply  in  selecting  a 
foreign  custodian,  ^a  We  agree  with  the 
commenters  who  argued  that  the 
application  of  the  foreign  custody  rules 
would  impose  regulatory  burdens 
without  appreciably  enhancing  the 
protection  of  fund  assets. 2" 

m.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  that  result  from  its 
rules.  As  discussed  above,  the 
amendments  to  rule  17f-4  respond  to 

developments  in  securities  custody 
practices  and  commercial  law  that  have 
occurred  since  the  rule  was  adopted. 
The  amendments  expand  the  types  of 
funds  that  may  rely  on  the  rule,  update 
the  rule's  compliance  requirements,  and 
reduce  burdens  on  fund  directors.  In  the 
Proposing  Release,  we  requested 
comment  and  specific  data  regarding  the 
costs  and  benefits  of  the  proposed 
amendments.  We  received  one  comment 
on  the  costs  and  benefits  of  the 
amendments.  The  comment  is  discussed 
below. 


^'  Rulfi  17f-4(a)(2).  As  proposed,  rule  17f-4  also 
would  have  required  custodians  to  provide 
available  reports  on  the  internal  accounting  controls 
of  any  securities  depository  (or  its  operator)  and  any 
intermediate  custodian.  In  response  to  comments 
questioning  funds'  need  for  these  financial  reports, 
we  arc  not  adopting  the  proposed  provision. 
Because  Revised  Article  8  generally  limits  a  funds 
recourse  to  its  own  custodian,  reports  on 
Intermediaries  with  which  it  does  not  directly  deal 
are  likelv  to  be  less  important  to  the  fund. 

"Rulel7f-4(b)(lKii)- 

•"  17  CFR  270.17f-5.  270.17f-7. 

'■*  See  Proposing  Release,  supra  note  7,  at  nn.67- 
76  and  accompanying  text. 


'^  See  section  17A  of  the  Securities  Exchange  Act 
115U.S.C.  78q-l|. 

26  See  Proposing  Release,  supra  note  ,  at  n.73  and 
accompanying  text. 

•'^  See.  e.g.,  Self-Regulatory  Organizations;  The 
Depository  Trust  Company,  Securities  Exchange 
Act  Release  No.  39657  (Feb.  12,  1998)  (63  FR  8.72E 
(Feb.  20,  1998)1  (notice  of  proposed  link  between 
DTC  and  Canadian  securities  depository):  Self- 
Regulatory  Organizations:  The  Depository  Trust 
C;ompany,  Securities  Exchange  Act  Release  No. 
40523  (Oct.  6,  1998)  (63  FR  54739  (Oct.  13.  1998)1 
(order  approving  proptosed  link). 

^"Rule  17f-5  generally  requires  that  a  fund's 
board  of  directors  or  its  delegate  determine  that  (i) 
a  funds  financial  assets  will  be  subject  to 
reasonable  care,  based  on  the  standards  applicable 
in  the  relevant  market,  and  (ii)  the  arrangement 
with  the  foreign  custodian  is  governed  by  a  written 
contract  that  meets  specified  standards. 

•"•Similarly,  we  have  not  revised  rule  l^f-4  to 
except  a  fund  from  the  foreign  custody  rules  if  the 
fund  maintains  financial  assets  with  a  foreign 
custodian  or  depository  with  which  a  U.S. 
depository  has  established  a  link  that  we  have 
approved.  One  commenter  suggested  in  an  earlier 
letter  that  the  costs  of  complying  with  the  foreign 
custody  rules  are  relatively  fixed,  and  that  the 
addition  or  subtraction  of  institutions  therefore 
would  not  have  a  significant  effect  on  those  costs. 
See  Letter  from  Daniel  L.  Goelzer,  Baker  & 
McKenzie.  to  C.  Hunter  )ones,  SEC,  at  p.4  (Oct.  17, 
2001).  Moreover,  the  analysis  required  by  rule  17f- 
7  can  provide  custodians  and  funds  with  current 
information  regarding  a  foreign  depository's 
expertise  and  market  reputation,  the  quality  of  its 
services,  and  its  financial  strength.  This  information 
can  play  an  important  role  in  any  future  custody 
decisions  made  by  funds  and  their  advisers. 


A.  Benefits 

The  Commission  staff  estimates  that 
approximately  5.155  entities  (including 
5,000  registered  investment  companies. 
130  custodians,  and  25  possible 
seciuities  depositories),  would  benefit 
from  the  amendments. ^o 

Removes  specific  custodial 
compliance  requirements.  The 
amendments  to  rule  17f-4  remove  three 
custodial  compliance  requirements  ^' 
that  have  accounted  for  a  significant 
amount  of  custodians'  time  and 
resources.  The  Commission  staff 
estimates  that  custodians  currently 
spend  approximately  66.300  hours  ^^ 
and  $3,694.600  33  annually  to  comply 
with  these  three  requirements.  In  place 
of  these  costly  requirements,  the 
amendments  provide  that  a  fund's 
custodian,  when  using  a  depository, 
must  at  a  minimum  exercise  due  care  in 
accordance  with  reasonable  commercial 
standards  and  that  custodians  (or 
seciuities  depositories)  provide  reports 
on  internal  accoimting  controls  to 
funds.  The  new  compliance 
requirements  are  much  less  prescriptive 
than  those  previously  contained  in  rule 
17f-4,  which  will  allow  custodians 
some  flexibility  in  determining  the  most 
efficient  method  of  safeguarding 
financial  assets.  The  reduction  in  the 
compliance  burdens  in  rule  17f-4  may 
ultimately  benefit  fund  investors 
through  reduced  costs. . 

Reauces  burdens  on  fund  directors. 
The  amendments  to  rule  17f-4  eliminate 
the  requirement  that  fund  directors 
approve  all  custody  arrangements  and 
changes  to  those  arrangements.  The 
amendments  will  benefit  fund  directors 
and  fund  shareholders  by  eliminating 
the  need  for  fund  directors  to  approve 
arrangements  that  have  become 
increasingly  routine.  The  elimination  of 
this  requirement  will  free  directors  to 


50  These  estimates  are  based  on  statistics 
compiled  by  Commission  staff  from  lanuary  1 ,  2002 
through  December  31,  2002. 

"The  three  custodial  compliance  requirements 
are  the  segregation,  earmarking,  and  confirmation 
requirements. 

3*  The  staff  estimates  that,  in  order  to  comply 
with  the  rule,  each  custodian  spends  about  10  hours 
segregating,  250  hours  earmarking,  and  250  hours 
on  daily  confirmations  to  funds.  (510  hours  x  130 
custodians  =  66,300  total  hours  by  all  custodians). 

"  The  following  is  an  estimated  breakdown  of  the 
annual  cost  for  custodians  to  comply  with  the  three 
compliance  requirements: 

Segregation — 10  total  hours:  5  hours  of  support 
staff  and  5  hours  by  professional  staff. 

Earmarking— 250  hours:  125  hours  of  support 
staff  and  125  hours  of  professional  staff. 

Daily  Confirmations— 250  hours:  250  hours  of 
support  staff. 

Total:  380  hours  of  support  staff  ($31  per  hour) 
and  130  hours  of  professional  staff  ($128  per  hour). 
(380  X  $31)  +  (130  X  $128)  «  $28,420  X  130 
custodians  *  $3,694,600. 
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spend  more  time  on  other,  more 
significant  matters. 

Updates  the  rule  to  reflect  current 
custody  practices  and  commercial  law. 
The  amendments  to  rule  17f-4  will 
benefit  funds,  advisers,  and  custodians 
by  updating  the  rule  to  conform  to 
current  custody  practices  and 
commercial  law.  As  discussed  above, 
rule  17f-4  was  adopted  in  1978  and  was 
designed  to  operate  in  the  context  of 
commercial  law  applicable  at  that  time. 
Custody  practices  and  commercial  law 
have  changed  significantly  since  1978. 
and  the  amendments  reflect  these 
developments. 

The  Commission  staff  has  issued 
numerous  no-action  letters  in  an 
attempt  to  keep  the  rule  current  with 
custody  practice  and  commercial  law.S'* 
The  amendments  will  make  the  rule 
more  transparent  by  eliminating  the 
need  for  funds  to  rely  on  the  staffs  no- 
action  letters,  and  will  resolve  current 
and  future  ambiguities  that  have  arisen 
and  are  sure  to  arise  between  the 
application  of  Revised  Article  8  and  rule 
17f-4. 

Expands  functions  of  securities 
depositories.  The  amendments  expand 
the  functions  that  a  securities 
depository  may  perform  on  behalf  of  a 
fund.  35  These  amendments  therefore 
may  facilitate  the  use  of  centralized 
custody  arrangements  for  investments. 
Costs  would  be  reduced  in  the  clearing 
and  settlement  process,  because  it  is 
easier  to  clear  and  settle  transactions 
with  an  entity  that  can  hold  almost  all 
the  assets  of  the  fund,  rather  than  with 
several  entities  that  hold  separate 
portions  of  fund  assets.  Reducing  the 
costs  and  fees  associated  with  securities 
depositories  and  custodians  will  benefit 
investors. 

B.  Costs 

The  Proposing  Release  identified  one 
provision  in  the  rule  that  would  impose 
costs — the  requirement  that  custody 
contracts  be  modified  to  reflect  the 
rule's  new,  general  compliance 
requirements.  36  One  commenter 
objected  to  the  contract  amendment 
language,  and  instead  recommended 
that  the  rule  allow  the  affected  parties 
to  determine  the  specific  means  of  , 
compliance.  In  response  to  this 
comment,  we  have  modified  the 
relevant  regulatory  language  to  state  that 
the  custodian  must  be  "at  a  minimum 
obligated"  to  exercise  due  care  in 
accordance  with  reasonable  commercial 


standards  in  discharging  its  duty  to 
obtain  and  thereafter  maintain  financial 
assets.  3  7  This  change  provides 
custodians  and  funds  with  some 
flexibility  in  determining  the  specific 
means  of  compliance  with  the  rule.  The 
requirements  of  the  rule  could  be  met. 
for  instance,  by  simply  having  the 
custodian  send  a  letter  to  the  ftmd. 
citing  as  consideration  the  continued 
abihty  of  the  custodian  to  provide 
custodial  services  for  the  fund.  The 
costs  associated  with  this  method  of 
compliance  would  be.  minimal.  38 

Rule  17{-A  requires  that  custodians 
(or  securities  depositories)  provide 
reports  on  internal  accounting  controls 
to  funds.  The  costs  associated  with 
providing  copies  of  existing  reports  to 
funds  should  be  minima)  The 
amendments  do  not  require  the 
preparation  of  new  reports. 

IV.  Effects  on  Efficiency,  Competition, 
and  Capital  Formation 

Section  2(c)  of  the  Investment 
Company  Act  requires  the  Commission, 
when  it  engages  in  rulemaking  and  is 
required  to  determine  whether  an  action 
is  consistent  with  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.39  The  Commission 
has  considered  these  factors. 

As  noted  above,  we  received  three 
letters  on  whether  a  fund,  when  it  holds 
securities  that  are  ultimately  custodied 
with  a  foreign  custodian  or  depository, 
should  be  subject  to  rules  17f-5  or  17f- 
7.  We  have  decided  not  to  apply  the 
foreign  custody  rules  in  these 
circumstances  in  part  because  U.S. 
depositories  are  regulated  by  the 
Commission  as  registered  clearing 
agencies,  and  it  would  be  inefficient  to 
subject  these  depositories  to  the 
additional  requirement  in  rules  17f-5 
andl7f-7.'»o 

The  rule  amendments  should  promote 
efficiency  by  eliminating  the  restrictions 
on  the  functions  that  a  depository  may 
perform.  The  amendments  permit  a 
fund  to  use  a  depository  that  holds 
securities  that  are  acquired  or  disposed 
of  by  bookkeeping  entry  as  well  as  those 
that  are  conveyed  by  physical  delivery. 
The  amendments  therefore  should 
facilitate  the  use  of  centraHzed  custody 
arrangement  for  investors.  This  change 
may  promote  efficiency  because  it  is 


^  See  f»roposing  Release,  supra  note  ,  at  nn.3&- 
34  and  accompanying  text. 

'*  See  supra  Section  II. A. 

™  See  Proposing  Release,  supra  note  ,  at  nn.85- 
89  and  accompanying  text. 


"Rulel7f-4(a)(l). 

5»  Approximately  49  funds  deal  directly  with 
securities  depositories.  In  these  cases,  compliance 
with  rule  17f-4  can  occur  simply  by  having  the 
depository  modify  its  written  rules  for  its 
participants,  if  necessary. 

^9 15  U.S.C.  80a-2(c). 

*°  See  supra  Sectioii  II.D. 


easier  and  less  costiy  to  clear  and  settie 
transactions  with  a  single  entity  that  can 
hold  almost  all  of  the  assets  of  a  fund, 
rather  than  with  several  entities.  In 
addition,  the  rule  amendments  will 
promote  efficiency  by-eliminating  the 
requirement  that  fund  directors  approve 
custody  arrangements,  which  will  allow 
directors  to  focus  on  other,  more 
important  matters,  and  by  eliminating 
four  custodial  compliance  requirements 
that  are  no  longer  necessary  for  the 
protection  of  fund  assets. 

The  rule  amendments  will  not  have  a 
significant  impact  on  competition  and 
capital  formation.  The  amendments  may 
marginally  promote  competition  by 
permitting  all  registered  investment 
companies,  including  UITs  and  face- 
amoimt  certificate  companies,  to  rely  on 
the  rule.  As  noted  above,  previously 
only  registered  management  investment 
companies  could  use  a  securities 
depository  under  the  rule.  >. 

V.  Summary  of  Final  Regulatory 
Flexiblity  Analysis 

We  have  prepared  a  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  in 
accordance  with  5  U.S.C.  604,  related  to 
the  amendments  to  rule  17f-4  under  the 
Investment  Company  Act  of  1940  that 
we  are  adopting  today.  A  summary  of 
the  Initial  RegiUatory  Flexibility 
Analysis  ("IRFA"),  which  was  prepared 
in  accordance  with  5  U.S.C.  603.  was 
published  in  the  Proposing  Release.*' 
Copies  of  the  FRFA  and  die  IRFA  may 
be  obtained  by  contacting  Hugh  P.  Lutz, 
Attorney,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington.  DC  20549-0506 

A  Need  for  Rule  Amendments 

The  FRFA  summarizes  the 
background  of  the  amendments.  The 
FRFA  also  discusses  the  reasons  for  the 
new  rule  and  amendments  and  the 
objectives  of,  and  legal  basis  for,  these 
rulemaking  initiatives.  Those  items  are 
discussed  above  in  this  Release.*^  The 
FRFA  discusses  the  effect  of  the 
amendments  on  small  entities. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Commission  received  no 
comments  on  the  IRFA. 

C.  Small  Entities  Subject  to  the  Rule 
Amendments 

The  FRFA  addresses  the  effect  that 
amendments  to  rule  1 7f-4  will  have  on 
small  entities.  For  purposes  of  the 


*'  See  Proposing  Release,  supra  note  .  at  Section 


VI. 


'  See  supra  Section  II. 
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Regulatory  Flexibility  Act,*^  a  fund  is  a 
small  entity  if  the  fund,  together  witH 
other  funds  in  the  same  group  of  related 
funds,  has  net  assets  of  $50  million  or 
less  as  of  the  end  of  its  most  recent  fiscal 
year.-*"  Approximately  4,850  registered 
investment  companies,  including 
approximately  233  registered 
investment  companies  that  are  small 
entities,  will  be  affected  by  amended 
rule  \7i-4.*^  Approximately  130 
custodians,  most  of  which  are  banks  or 
registered  broker-dealers,  will  be 
affected  by  rule  17f-4.  Few  if  any  of 
these  custodians  are  small  entities.'^*' 
Approximately  25  entities  that  could 
serve  as  seciu-ities  depositories  will  be 
affected  by  the  rule;"^  few  if  any  of  these 
entities  are  small  entities.  The  rule 
imposes  conditions  for  the  use  of 
securities  depositories  by  all  funds 
regardless  of  the  size  of  the  fund,  its 
custodian,  or  the  securities  depository. 
The  risks  attendant  to  funds'  use  of 
securities  depositories  do  not  vary  based 
on  the  size  of  the  entities  involved. 

D.  Projected  Reporting.  Recordkeeping, 
and  Other  Compliance  Requirements 

The  amendments  will  significantly 
ease  rule  17f-4's  reporting, 
recordkeeping,  and  other  compliance 
requirements.  The  amendments 
eliminate  a  number  of  specific 
requirements  "*  and  substitute  two 
general  compliance  requirements  for 
custodians  and  depositories.'"'  First,  the 
custodian  must,  at  a  minimum,  exercise 
due  care  in  accordance  with  reasonable 
commercial  standards  in  discharging  its 
duty  as  a  securities  intermediary  to 
obtain  and  thereafter  maintain  fmancial 
assets.^"  If  the  fund  deals  directly  with 
a  depository,  the  fund's  contract  with 
the  securities  depository  (or  the 
depository's  own  written  rules  for  its 
participants)  must  provide  that  the 
depository  will  meet  similar 
obligations.'^'  Second,  the  custodian 
must  provide,  promptly  upon  request  by 


■••5  U.S.C.  601-612. 

■"•ircFRzyo.o-io. 

■•*  There  are  approximately  5,000  registered 
investment  companies,  including  240  small  entities. 
Approximately  97  percent  of  registered  investment 
companies  (4.850)  report  that  they  maintain  assets 
in  securities  depositories.  Assuming  that  a 
proportionate  number  of  small  entities  use 
securities  depositories,  then  approximately  233 
registered  investment  companies  that  are  small 
entities  will  be  affected  by  the  rule  amendments. 

«» A  bank  is  considered  by  the  Small  Business 
Administration  to  be  a  small  entity  if  it  has  less 
than  $150  million  in  assets.  See  13  CFR  121.201 
(1999).  See  also  5  U.S.C.  601(3). 

■•'This  includes  approximately  12  Federal 
Reserve  Banks  and  13  registered  clearing  agencies. 

••"  See  supra  Section  II.C. 

"Rule  17f-4(.i)  and  (b)(1). 

»"Rulel7f-4(a)(l). 

»>Rulel7f-4(b)(l)(i). 


the  fund,  such  reports  as  are  available 
about  the  internal  accounting  controls 
and  financial  strength  of  the 
custodian. ^^  If  the  fund  deals  directly 
with  a  depository,  the  depository's 
contract  or  written  rules  for  its 
participants  must  provide  that  the 
depository  will  provide  similar  fmancial 
reports. ^3 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  rule 
amendments. 

F.  Agency  Action  to  Minimize  Effect  on 
Small  Entities 

In  connection  with  the  amendments, 
the  Commission  considered  the  " 
following  alternatives:  (i)  Establishing 
different  compliance  or  reporting 
standards  that  take  into  account  the 
resources  available  to  small  entities;  (ii) 
clarifying,  consolidating  or  simplifying 
the  compliance  requirements  for  small 
entities;  (iii)  using  performance  rather 
than  design  standards;  and  (iv) 
exempting  small  entities  from  coverage 
of  all  or  part  of  the  rule. 

We  do  not  believe  that  special 
compliance,  timetable,  or  reporting 
requirements  or  an  exemption  from 
coverage  of  the  rule  for  small  entities 
would  be  consistent  wit^  investor 
protection.  Similarly,  any  further 
clarification,  consolidation,  or 
simplification  of  the  reporting 
requirements  for  small  entities  could 
compromise  the  safeguards  embodied  in 
the  new  rule  and  amendments.  The  rule 
amendments  use  performance,  rather 
than  design  standards,  in  the  sense  that 
the  amendments  require  that  custodians 
exercise  due  care  in  accordance  with 
reasonable  commercial  standards  in 
discharging  their  duty  as  a  securities 
intermediary  to  obtain  and  thereafter 
maintain  financial  assets. 

VI.  Paperwork  Reduction  Act 

As  explained  in  the  Proposing 
Release,  certain  provisions  of  the 
amendments  to  rule  17f— 4  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
3501-3520]  ("PRA").  We  published 
notice  soliciting  comments  on  the 
collection  of  information  requirements 
in  the  Proposing  Release  and  submitted 
these  requirements  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 


"Rulel7f-4(a)(2). 
"Rulel7f-4(b)(lMii)- 


the  collection  of  information  is 
"Custody  of  Investment  Company 
Assets  with  a  Securities  Depository." 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  control  number.  The 
OMB  control  number  for  rule  17f-4  is 
3235-0225. 

As  discussed  above,  today  we  are 
adopting  amendments  to  rule  17f-4  that 
are  substantially  similar  to  the 
amendments  that  we  proposed  in 
November  2001.  The  amendments 
permit  additional  types  of  investment 
companies  to  rely  on  the  rule,  and  allow 
depositories  to  perform  additional 
functions  under  the  rule.  The 
amendments  also  eliminate  a  number  of 
specific  custodial  compliance 
requirements  of  rule  17f— 4..and 
substitute  two  more  general  compliance 
requirements.  None  of  the  commenters 
addressed  the  PRA  burden  associated 
with  these  amendments. 

Vn.  statutory  Authority 

The  Commission  is  amending  rule 
17f-4  pursuant  to  the  authority  set  forth 
in  sections  6(c),  17(f),  26,  28,  30,  31,  and 
38(a)  of  the  Investment  Company  Act  of 
1940  [15  U.S.C.  80a-6(c),  80a-17(f), 
80a-26.  80a-28,  80a-29,  80a-30, and 
80a-37(a)l. 

Text  of  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  11  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

List  of  Subjects  in  17  CFR  Part  270 

Incorporation  by  reference. 
Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  and  80a-39,  unless  otherwise 
noted; 
***** 

2.  Section  270.17f-4  is  revised  to  read 
as  follows: 

§  270.1 7f-4    Custody  of  investment 
company  assets  with  a  securities 
depository. 

(a)  Custody  arrangement  with  a 
securities  depository.  A  fund's 
custodian  may  place  and  maintain 
financial  assets,  corresponding  to  the 
fund's  security  entitlements,  with  a 
seciuities  depository  or  intermediary 
custodian,  if  the  custodian: 
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(1)  Is  at  a  minimum  obligated  to 
exercise  due  care  in  accordance  with 
reasonable  commercial  standards  in 
discharging  its  duty  as  a  securities 
intermediary  to  obtain  and  thereafter 
maintain  such  financial  assets; 

(2)  Is  required  to  provide,  promptly 
upon  request  by  the  fund,  such  reports 
as  are  available  concerning  the  internal 
accounting  controls  and  financial 
strength  of  the  custodian;  and 

(3)  Requires  any  intermediary 
custodian  at  a  minimum  to  exercise  due 
care  in  accordance  with  reasonable 
commercial  standards  in  discharging  its 
duty  as  a  securities  intermediary  to 
obtain  and  thereafter  maintain  financial 
assets  corresponding  to  the  security 
entitlements  of  its  entitlement  holders. 

(b)  Direct  dealings  with  securities 
depository.  A  fund  may  place  and 
maintain  financial  assets,  corresponding 
to  the  fund's  security  entitlements, 
directly  with  a  securities  depository,  if: 

(1)  The  fund's  contract  with  the 
seciuities  depository  or  the  securities 
depository's  vmtten  rules  for  its 
participants: 

(i)  Obligate  the  seciuities  depository 
at  a  minimum  to  exercise  due  care  in 
accordance  with  reasonable  commercial 
standards  in  discharging  its  duty  as  a 
securities  intermediary  to  obtain  and 
thereafter  maintain  financial  assets 
corresponding  to  the  fund's  security 
entitlements;  and 

(ii)  Requires  the  securities  depository 
to  provide,  promptly  upon  request  by 
the  fund,  such  reports  as  are  available 
concerning  the  internal  accounting 
controls  and  financial  strength  of  the 
securities  depository;  and 

(2)  The  fund  has  implemented 
interned  control  systems  reasonably 
designed  to  prevent  unauthorized 


officer's  instructions  (by  providing  at 
least  for  the  form,  content  and  means  of 
giving,  recording  and  reviewing  all 
officer's  instructions). 

(c)  Definitions.  For  purposes  of  this 
section  the  terms: 

(1)  Clearing  corporation,  financial 
asset,  securities  intermediary,  and 
security  entitlement  have  the  same 
meanings  as  is  attributed  to  those  terms 
in  §  8-102,  §  8-103,  and.§§  8-501 
through  8-511  of  the  Uniform 
Commercial  Code,  2002  Official  Text 
and  Comments,  which  are  incorporated 
by  reference  in  this  section  pursuant  to 
5  U.S.C.  552(a)  ahd  1  CFR  part  51.  The 
Director  of  the  Federal  Register  has    . 
approved  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  a  copy  of  the  Uniform 
Commercial  Code  bom  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws,  211  East  Ontario 
Street,  Suite  1300.  Chicago.  II  60611. 
You  may  inspect  a  copy  at  the  following 
addresses:  Louis  Loss  Library,  U.S. 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington,  DC 
20549.  and  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration,  800  North  Capitol 
Street,  NW,  Suite  700.  Washington.  DC. 
(2)  Custodian  means  a  bank  or  othel« 
person  authorized  to  hold  assets  for  the 
fund  under  section  17(f)  of  the  Act  (15 
U.S.C.  80a-17(f))  or  Commission  rules 
in  this  chapter,  but  does  not  include  a 
fund  itself,  a  foreign  custodian  whose 
use  is  governed  by  §  270.17f-5  or 
§  270.1 7f-7.  or  a  vauft,  safe  deposit  box, 
or  other  repository  for  safekeeping 
maintained  by  a  bank  or  other  company 
whose  functions  and  physical  facilities 
are  supervised  by  a  federal  or  state 


authority  if  the  fund  maintains  its  own 
assets  there  in  accordance  with 
§  270.1 7f-2. 

(3)  Fund  means  an  investment 
company  registered  under  the  Act  and, 
where  the  context  so  requires  with 
respect  to  a  fund  that  is  a  unit 
investment  trust  or  a  face-amount 
certificate  company,  includes  the  fund's 
trustee. 

(4)  Intermediary  custodian  means  any 
subcustodian  that  is  a  securities 
intermediary  and  is  qualified  to  act  as 

a  custodian. 

(5)  Officer's  instruction  means  a 
request  or  direction  to  a  securities 
depository,  or  its  operator,  or  to  a 
registered  transfer  agent,  in  the  name  of 
the  fund  by  one  or  more  persons 
authorized  by  the  fund's  board  of 
directors  (or  by  the  funds  trustee,  if  the 
fund  is  a  unit  investment  trust  or  a  face- 
amount  certificate  company)  to  give  the 
request  or  direction. 

(6)  Securities  depository  means  a 
clearing  corporation  that  is: 

(i)  Registered  with  the  Commission  as 
a  clearing  agency  under  section  1 7A  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l);  or 

(ii)  A  Federal  Reserve  Bank  or  other 
person  authorized  to  operate  the  federal 
book  entry  system  described  in  the 
regulations  of  the  Department  of 
Treasury  codified  at  31  CFR  357, 
Subpart  B,  or  book-entry  systems 
operated  pursuant  to  comparable 
regulations  of  other  federal  agencies. 

Dated:  February  13,  2003. 

By  the  Commission. 
Mai^aret  H.  McFarland, 
Deputy  Secretary. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GCNNG  INTO 
EFFECT  FEBRUARY  20, 
2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Oxytetracycline  injection; 
published  2-20-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Park,  AZ;  special  flight 
rules  in  vicinity — 
Special  flight  mles  area 
and  flight  free  zones; 
modification  of 
dimensions;  published 
12-5-01 
Airworthiness  directives: 
Airbus;  published  2-5-03 
Boeing;  published  2-5-03 
Pratt  &  Whitney  Canada; 
published  2-5-03 
Class  E  airspace;  published 

11-13-02 
Class  E2  and  Class  E5 

airspace;  published  1-3-03 
Restricted  areas;  published  1- 
23-03 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospharic  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk; 
Zone- 
Pacific  halibut  and 
sablefish;  comments 
due  by  2-24-03; 
published  1-24-03  [FR 
03-00704] 
Magnuson-Stevens  Act 
provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  2-27- 


03;  published  1-28-03 
[FR  03-01908) 
Domestk:  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  2-26-03; 
published  2-11-03  (FR 
03-03291] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Interstate  natural  gas 
facilities;  emergency 
reconstructkjn;  comments 
due  by  2-27-03;  published 
1-28-03  [FR  03-01698) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Automobile  and  light-duty 
tnjck  surface  coating 
operations;  comments  due 
by  2-24-03;  published  1-2- 
03  (FR  02-33144] 
ENVIRONMENTAL 
PROTECTION  AGENCY  ^ 

Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  (FR  03-01623] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

•  Air  programs: 

Stratospheric  ozor>e 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  (FR  03-01624] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01868] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkjn.  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
2-27-03;  published  1-28- 
03  (FR  03-01869] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk)n;  various 
States: 
California;  comments  due  by 

2-24-03;  published  1-23- 

03  (FR  03-01362) 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk}n 
plans;  approval  and 
promulgation;  various 
States: 
California;  comnrents  due  by 

2-24-03;  published  t-23- 

03  (FR  03-01363] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

2-26-03;  published  1-27- 

03  (FR  03-01632) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

2-26-03;  published  1-27-. 

03  [FR  03-01633] 
Nevada;  comments  due  by 

2-27-03;  published  1-28- 

03  (FR  03-01774] 
South  Dakota;  comments 

due  by  2-26-03;  published 

1-27-03  (FR  03-01775] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgatwn;  various 

States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  (FR  03-01516) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impl^rnentation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  (FR  03-01517)      ' 
Solid  wastes: 
Waste  management  system; 
testing  and  monitoring 
activities;  metfKxls 
innovation;  comments  due 
by  2-28-03;  published  1- 
16-03  [FR  03-00957] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  2-28-03;  published 
1-29-03  (FR  03-01776) 
Small  Business  Liability 
Relief  and  Brownsfields 
Revitalization  Act; 
inrKxent  landowners; 
standards  and  practk:es 


for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  (FR 
03-01630] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Small  Business  Liability 
Relief  and  Brownsfields 
Revitalization  Act; 
innocent  landowners; 
standards  and  practices 
for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  [FR 
03-01631] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 

services — 

Telephone  numbers 
portability;  wireline 
carriers  ot>llgation; 
comrrient  request; 
comments  due  by  2-26- 
03;  published  2-13-03 
[FR  03-03136) 

Radio  stations;  table  of 
assignments: 
Texas;  comments  due  by  2- 

24-03;  published  1-21-03 

(FR  03-01199] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Filing  procedures,  corporate 
powers,  international 
banking,  and  management 
official  interiocks;  technical 
corrections  and 
modifications;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-31921) 

HOMELAND  SECURITY 
DEPARTMENT 

Classified  national  security 
information  and  access 
regulations;  comments  due 
by  2-26-03;  published  1-27- 
03  (FR  03-01995] 

Federal  or  State  litigation; 
production  or  disclosure  of 
offk:ial  information; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01997] 

Freedom  cff  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  2-26-03;  published 
1-27-03  (FR  03-01996] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critk:al  habitat 
designations — 
Cactus  ferruginous 
pygmy-owl;  Arizona 


distinct  population 
segment;  comments 
due  by  2-25-03; 
published  11-27-02  (FR 
02-29617] 
Prel)le's  meadow  jumping' 
mouse;  comments  due 
by  2-27-03;  published 
1-28-03  [FR  03-01803] 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Privacy  Act;  implementation; 
comments  due  by  2-26-03; 
published  1-27-03  (FR  03- 
01670) 
LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 
Labor-management  standards: 
Labor  organization  annual 
financial  reports; 
comments  due  by  2-25- 
03;  published  12-27-02 
(FR  02-32445) 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Investment  and  deposit 
activities  and  Regulatory 
Flexibility  Program; 
comments  due  by  2-25- 
03;  published  12-27-02 
[FR  02-32496] 
TR-^NSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound,  WA; 
protection  of  tank  ships; 
security  zone;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-32721] 
TRANSPORTATION 
DEPARTMENT 

Computer  resen/ation  systems, 
carrier-owned: 


Expiration  date  extension; 
comments  due  by  2-28- 
03;  published  2-13-03  [FR 
03-03606] 

Privacy  Act;  implementation; 
comments  due  by  2-24-03; 
published  12-24-02  [FR  02- 
31755) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Foreign  operated  transport 
category  airplanes; 
flightdeck  security 
concems;  comments  due 
by  2-28-03;  published  12- 
30-02  (FR  02-32946] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
njles,  etc.: 

Alaska;  Instrument  Flight 
Rules  Area  Navigation 
operations  using  Global 
Positioning  Systems 
(SFAR  No.  97);  comments 
due  by  2-24-03;  published 
1-24-03  [FR  03-01601] 
Airworthiness  directives: 

Boeing;  comments  due  by  ' 
2-24-03;  published  1-8-03 
[FR  03-00333) 

British  Aerospace; 
comments  due  by  2-28- 
03;  published  1-27-03  [FR 
03-01677) 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-24- 
03;  published  1-14-03  [FR 
03-00672] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-6-03  [FR  03-00061] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  [FR  03-01133] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  (FR  03-01132) 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Firearms: 
Commerce  in  explosives — 
Explosive  pest  control 
devices;  comments  due 
by  2-28-03;  published 
1-29-03  [FR  03-01945] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whkrfi 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Uws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/    . 
www.nara.gov/fedreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  16/P.L.  10a-6 

To  auttiorize  salary 
adjustments  for  Justices  and 
judges  of  the  United  States 
for  fiscahyear  2003.  (Feb.  13, 
2003;  117  Stat.  10) 
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PuMIc  Lawrs  Electronic 
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PENS  is  a  free  electrons  maH 
notification  service  of  newty 
enacted  public  laws.  To 
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Agricutture  Department 

See  Forest  Service 

Barry  M.  Goldwater  Scholarship  and  Excellence  in 
Education  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  8490 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Youth  Violence  Prevention  National  Academic  Centers  of 
Excellence.  8509-8513 
Meetings: 
Clinical  Laboratory  Improvement  Advisory  Committee, 

8513 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol  Effect 

National  Task  Force,  8513-8514 
National  Institute  for  Occupational  Safety  and  Health- 
Safety  and  Occupational  Health  Study  Section,  8514 
Radiation  and  Worker  Health  Advisory  Board,  8514-8515 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings: 
Chromated  copper  arsenate-treated  wood;  ban  on  use  in 
playgroimd  equipment;  correction,  [EDITORIAL 
NOTE:  The  entry  for  this  document  was 
inadvertently  omitted  from  the  February  20,  2003 
Federal  Re^er  Table  of  Contents.  The  correct  page 
number  is  8331.] 

Corporation  for  National  and  Community  Service 

NOTICES 

National  Senior  Service  Corps;  income  eligibility  levels, 
8491-8493 

Defense  Department  * 

RUlfS 

Acquisition  regulations: 
Payment  requirements;  electronic  submission  and 
processing,  8450-8456 

Education  Department  , 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  8493-8494 
Meetings: 

National  Assessment  Governing  Board,  8494-8495 
Reports  and  guidance  documents;  availability,  etc.: 
Elementary  and  secondary  education — 
West  Virginia  Department  of  Education;  compliance 
agreement  findings,  8495-8506 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
8527-8528 
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Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  8506 
Meetings: 

Acute  Exposure  Guideline  Levels  for  Hazardous 

Substances  National  Advisory  Committee.  8506-8507 
Environmental  Policy  and  Technology  National  Advisory 
Coimcil.  8507 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  8507-8508 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Aerospatiale.  8477-8480 
Gulfstream  Aerospace,  8475-8477 
Israel  Aircraft  Industries,  Ltd.,  8473-8475 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  broadcasting: 
Broadcast  ownership  rules;  en  banc  field  hearing,  8486 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  8508 
•Meetings: 

Network  Reliability  and  Interoperability  Council.  8508- 
8509 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Permissible  nonbanking  activities,  8509 
Meetings: 

Consumer  Advisory  Coimcil,  8509 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Clothes  washers;  energy  data  submission  date  change, 
8448-8449 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Mountain  plover,  8487 

NOTICES 

Marine  mammal  permit  applications.  8518 
Forest  Service 

NOTICES 

Meetings:  *   , 

Lake  Tahoe  Basin  Federal  Advisory  Committee.  8489 
Resource  Advisory  Committees — 
Ravalli  County,  8489 
Snohomish  County,  8489 
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General  Services  Administration 

PROPOSED  RULES 
Acquistion  regulations: 

Federal  supply  schedule  contracts;  State  and  local 
governments  information  technology  acquisition; 
public  meeting,  8486-8487 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  8515 
Organizations,  functions,  and  authority  delegations: 
Primary  Health  Care  Bureau,  8515-8517 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Special  Trustee  for  American  Indians  Office 

Justice  Department 

See  Justice  Programs  Office 
See  Parole  Commission 
NOTICES 

Pollution  control:  consent  judgments: 
Motor  Wheel  Corp.,  8524-8525 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  8525-8526 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Calista  Corp.,  8518-8521 

Doyon,  Ltd.,  8521 
Closure  of  public  lands: 

Wyoming.  8521-8522 
Committees;  establishment,  renewal,  termination,  etc.: 

Pinedale  Anticline  Working  Group,  8522-8523 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  8523 

Wyoming.  8523-8524 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulfur  operations: 
Pipeline  modiHcations  and  repairs;  safety  measures  and- 
procedures:  withdrawn,  8480 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Sea  turtle  conservation  requirements;  turtle  excluder 
•devices,  8456-8471 


PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 

Domestic  fisheries;  exempted  fishing  permit 
applications,  8487-8488 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  8490 
Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries —  ' 
W-estem  Pacific  crustacean;  Northwestern  Hawaiian 
Islands;  2003  harvest  guidelines  not  issued,  8490- 
8491 
Permits: 

Exempted  fishing,  8491 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 
Approved  spent  fuel  storage  casks;  list,  8445-8448 
PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 
Approved  spent  fuel  storage  casks;  list,  8472-8473 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  8528-8530 
Reports  and  guidance  documents;  availability,  etc.: 
Spent  nuclear  fuel  transportation;  package  performance 
study;  test  protocols;  comment  request  and  public 
meetings,  8530-8533 
Applications,  hearings,  determinations,  etc.: 
Nuclear  Fuel  Services,  Inc..  8528 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  8527 

Public  Health  Service 

See  Centers  for  Dtsease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  8533 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  8534-8535 

Depository  Trust  Co..  8535-8536 

Special  Trustee  for  American  Indians  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  8524 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  8536 
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Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Mental  Health,  President's  New  Freedom  Commission, 
8517-8518 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation— 
Anti-money  laundering  programs  for  dealers  in 
precious  meteds,  stones,  or  jewels,  8480-8486 


NOTICES 

Agency  informatibn  collection  activities;  proposals, 
submissions,  and  approvals,  8536-8538 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN  3150-AH13 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutions^'^  Cask  System 
Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  BNFL  Fuel 
Solutions  (FuelSolutionsTM)  cag^  system 
listing  within  the  "List  of  approved 
spent  fuel  storage  casks"  to  include 
Amendment  No.  3  to  Certificate  of 
Compliance  Number  1026.  Amendment 
No.  3  will  modify  the  Technical 
Specifications.  The  cvurent  Technical 
Specifications  require  that  if  the  W-21 
canister  is  required  to  be  removed  from 
its  storage  cask,  then  the  canister  must 
be  returned  to  the  spent  fuel  building. 
The  modified  Technical  Specifications 
will  provide  an  alternative  to  returning 
the  canister  to  the  spent  fuel  building  by 
returning  it  to  the  transfer  cask. 
Specifically,  Technical  Specifications 
3.3.2  and  3.3.3  propose  returning  the 
W-21  canister  to  the  transfer  cask  while 
restoring  normal  storage  conditions.  The 
amendment  also  includes  several 
editorial  changes  to  Technical 
Specifications  3.1.1,  3  J. 2.  and  3.3.3. 
DATES:  The  final  rule  is  effective  May  7, 
2003.  unless  significant  adverse 
comments  are  received  by  March  24, 
2003.  A  significant  adverse  comment  is 
a  comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  imderlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 


ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville.  MD, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  lall  public 
comments  received  on  this  rulemaking, 
may  be  viewed- and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://mleforum.llnl.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1, 1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  can  be  fovmd 
under  ADAMS  Accession  No. 
ML023310579.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

CoC  No.  1026,  the  revised  Technical 
Specifications  (TS),  the  underlying 
Safety  Evaluation  Report  (SER)  for 
Amendment  No.  3,  and  the 
Environmental  Assessment,  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  Single 
copies  of  these  documents  may  be 
obtained  from  Jayne  M.  McCausland, 
Office  of  Nuclear  Material  Safety  and 


Safeguards,  U.S.  Nuclear  Regulatory 

Commission,  Washington,  DC  20555- 

0001,  telephone  (301)  415-6219,  e-mail 

jmm2@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

Jayne  M.  f^cCausland,  telephone  (301) 

415-6219,  e-mail  jmm2@nrc.gov,  of  the 

Office  of  Nuclear  Material  Safety  and 

Safeguards,  U.S.  Nuclear  Regulatory 

Commission,  Washington,  DC  20555- 

0001. 

SUPPLEMENTARY  information: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[t]he  Secretary 
[of  the  Department  of  Energy  (DOE)] 
shall  establish  a  demonstration  prograim, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian    ' 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  appro^d  by  the 
Commission  under  section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites  "  (55  FR  29181;  July 
18, 1990).  This  rule  also  established  a 
new  subpart  L  within  10  CFR  part  72, 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
January  16,  2001  (66  FR  3444),  that 
approved  the  FuelSolutions'™  cask 
design  and  added  it  to  the  list  of  NRC- 
approved  cask  designs  in  §  72.214  as 
CoC  No.  1026. 

Discussion 

On  May  28,  2002,  and  as 
supplemented  October  3,  2002,  the 
certificate  holder,  BNFL  Fuel  Solutions, 
submitted  an  application  to  the  NRC  to 
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amend  CoC  No.  1026  to  change  the  W- 
21  canister  Technical  Specifications 
(TS)  and  bases  to  provide  an  alternative 
to  returning  the  canister  to  the  spent 
hiel  building  by  returning  it  to  the 
transfer  cask.  Specifically.  TS  3.3.2  and 
TS  3.3.3  propose  returning  the  W-21 
canister  to  the  transfer  cask  while 
restoring  normal  storage  conditions.  The 
amendment  also  includes  several 
editorial  changes  to  TS  3.1.1,  TS  3.3.2, 
and  TS  3.3.3.  No  other  changes  to  the 
FuelSolutions^i^  cask  system  design 
were  requested  in  this  application.  The 
NRC  staff  performed  a  detailed  safety 
evaluation  of  the  proposed  CoC 
amendment  request  and  found  that  an 
acceptable  safety  margin  is  maintained. 
In  addition,  the  NRC  staff  has 
determined  that  there  is  still  reasonable 
assurance  that  public  health  and  safety 
and  the  environment  will  be  adequately 
protected.  • 

This  direct  final  rule  revises  the 
FuelSolutionsT^'  cask  design  listing  in 
§  72.214  by  adding  Amendment  No.  3  to 
CoC  No.  1026.  The  amendment  consists 
of  changes  to  the  TS  to  provide  an 
alternative  to  returning  the  W-21 
canister  to  the  spent  fuel  building  by 
returning  it  to  the  transfer  casks.  The       , 
amendment  also  includes  several 
editorial  changes.  The  particular 
Technical  Specifications  that  are 
changed  are  identified  in  the  NRC  staffs 
SER  for  Amendment  No.  3. 

The  amended  FuelSolutions"^'  cask 
system,  when  used  under  the  conditions 
specified  in  the  CoC,  the  Technical 
Specifications,  and  NRC  regulations, 
will  meet  the  requirenrents  of  Part  72; 
thus,  adequate  protection  of  public 
health  and  safety  will  continue  to  be 
ensured. 

Discussion  of  Amendments  by  Section 

Section  •72.21 4    List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No.  1026  is  revised  by 
adding  the  effective  date  of  Amendment 
Number  3. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  3  to  CoC  No. 
1026  and  does  not  include  other  aspects 
of  the  FuelSolutions^^'  cask  system 
design.  The  NRC  is  using  the  "direct 
final  rule  procedure"  to  issue  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured.  The  amendment  to  the  rule 
will  become  effective  on  May  7,  2003. 
However,  if  the  NRC  receives  significant 
adverse  comments  by  March  24.  2003, 


then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  will 
address  the  comments,  received  in 
response  to  the  proposed  amendments 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  in  a  subsequent  rule. 
The  NRC  will  not  initiate  a  second 
comment  period  on  this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rtile  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
FuelSolutions^'*^  cask  system  design 
listed  in  §  72.214  (List  of  NRC-approved 
spent  fuel  storage  cask  designs).  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 


in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA)  or  the 
provisions  of  the  title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Envirorunental 
Policy  Act  of  1969.  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  FuelSolutionsT^  cask 
system  within  the  list  of  approved  spent 
fuel  storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license. 
Amendment  No.  3  will  modify  the 
present  cask  system  design  to  change 
the  W-21  canister  Technical 
Specifications  (TS)  and  bases  to  provide 
an  alternative  to  returning  the  canister 
to  the  spent  fuel  building  by  returning 
it  to  the  transfer  cask.  Specifically,  TS 
3.3.2  and  TS  3.3.3  propose  returning  the 
W-21  canister  to  the  transfer  cask  while 
restoring  normal  storage  conditions.  The 
amendment  also  includes  several 
editorial  changes  to  TS  3.1.1,  TS  3.3.2, 
and  TS  3.3.3. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike,  Rockville.  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Jayne  M.  McCausland, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
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0001,  telephone  (301)  415-6219,  e-mail 
jmm2@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  imder  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  imder  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  January  16,  2001  (66  FR 
3444),  the  NRC  issued  an  amendment  to 
part  72  that  approved  the 
FuelSolutionsTM  cask  design  by  adding 
it  to  the  list  of  NRC-approved  cask 
designs  in  §72.214.  On  May  28,  2002, 
and  as  supplemented  October  3,  2002, 
the  certificate  holder,  BNFL  Fuel 
Solutions  Corporation,  submitted  an 
application  to  the  NRC  to  modify  the 
Technical  Specifications  (TS).  The 
current  TS  require  that  if  the  W-21 
canister  is  required  to  be  removed  from 
its  storage  cask,  then  the  canister  must 
be  retiuTied  to  the  spent  fuel  building. 
The  modified  TS  will  provide  an 
alternative  to  returning  the  canister  to 
the  spent  fuel  building  by  returning  it  to 
the  transfer  cask.  Specifically,  TS  3.3.2 
and  TS  3.3.3  propose  returning  the  W- 
21  canister  to  the  transfer  cask  while 
restoring  normal  storage  conditions.  The 
amendment  also  includes  several 
editorial  changes  to  TS  3.1.1,  TS  3.3.2, 
and  TS  3.3.3. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption. 


Approval  of  the  direct  final  rule  will 
eliminate  this  problem  and  is  consistent 
with  previous  NRC  actions.  Further,  the 
direct  final  rule  will  have  no  adverse 
effect  on  public  health  and  safety.  This 
direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies.  Based  on  this 
discussion  of  die  benefits  and  impacts 
of  the  alternatives,  the  NRC  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b}), 
the  NRC  certifies  that  this  rule  will  not, 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  smill 
entities.  This  direct  final  rule  affects 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  BNFL 
Fuel  Solutions  Corporation.  The 
companies  that  own  these  plants  do  not 
fedl  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regidations  issued  by  the  Small 
Business  Administration  at  13  CFR  part. 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Li8tofSubiectsinlOCFRPart72  ^ 

Administrative  practice  and 
procedure.  Criminal  penalties, 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  tp  10  CFR  part  72. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65.  69, 
81.  161,  182,  183.  184,  186,  187,  189.  68  Stat. 
929,  930.  932.  933.  934.  935,  948.  953.  954. 
955.  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073,  2077,  2092. 
2093.  2095.  2099.  2111.  2201.  2232.  2233, 
2234.  2236,  2237.  2238,  2282);  sec.  274.  Pub. 
L.  86-373.  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended.  202.  206. 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601.  sec.. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902. 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137.  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230, 
2232,  2241,  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152, 
10153,  10155.  10157.  10161.  10168).. 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b).  10168(c).  (d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  see.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a).  141(h).  Pub.  L.  97-425.  96  StM. 
2202.  2203.  2204.  2222.  2224  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214.  Certificate  of  ^ 

Compliance  1026  is  revised  to  read  as 
follows: 

§72.214    List  Of  approved  spent  tuei 
storage  casks. 

*        *        *        *        *  ' 

Certificate  Number:  1026. 
Initial  Certificate  Effective  Date:  • 
February  15,  2001. 
Amendment  Number  1  Effective  Date 

May  14,  2001. 
Amendment  Number  2  Effective  Date 

January  28,  2002. 
Amendment  Number  3  Effective  Date. 

May  7,  2003. 

SAR  Submitted  by:  BNFL  Fuel 
Solutions  Corporation. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  FuelSoludonsTw  Spent 
Fuel  Management  System. 

Docket  Number:  72-1026. 

Certification  Expiration  Date: 
February  15,  2021. 
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Model  Number:  WSNF-220.  WSNF- 
221,  and  WSNF-223  systems:  W-150 
storage  cask;  VV-lOO  transfer  cask;  and 
the  W-21  and  W-74  canisters. 

***** 

Dated  in  Rockville,  Maryland,  this  7th  day 
of  lanuary,  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations.  ^ 
|FR  Doc.  03-4107  Filed  2-20-03;  8:45  am) 
BILLINQ  CODE  7990-01-^ 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  is 
amending  the  Appliance  Labeling  Rule 
("Rule")  to  require  clothes  washer 
manufacturers  to  submit  their  annual 
energy  data  for  clothes  washers  on 
October  1  rather  than  March  1  as 
currently  required.  This  change  will 
make  FTC's  reporting  date  consistent 
with  that  of  the  Canadian  energy 
labeling  program. 

EFFECTIVE  DATE:  February  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202-326-2889):  hnewsome@ftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  issued  the 
Appliance  Labeling  Rule  in  1979,  44  FR 
66466  (Nov.  19,  1979),  in  response  to  a 
directive  in  the  Energy  Policy  and 
Conservation  Act  of  1975  ("EPCA").' 
The  Rule  covers,  among  other  things, 
eight  categories  of  major  household 
appliances:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  room  air  conditioners,  furnaces, 
and  central  air  conditioners. 

The  Rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 


<  42  U.S.C.  6294.  The  statute  also  requires  the 
Department  of  Energy  to  develop  test  procedures 
that  measure  how  much  energy  the  appliances  use, 
and  to  determine  the  representative  average  cost  a 
consumer  pays  for  the  different  types  of  energy 
available. 


energy  consumption  or  efficiency 
information  (derived  from  the 
Department  of  Energy  ("DOE")  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyGuide"  label  emd  in 
catalogs.  The  Rule  requires 
manufacturers  to  include,  on  labels,  an 
energy  consumption  or  efficiency  figure 
and  a  "range  of  comparability."  This 
range  shows  the  highest  and  lowest 
energy  consumption  or  efficiencies  for 
all  comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  similar  to  the  labeled  model. 

The  Rule  requires  manufacturers,  after 
filing  an  initial  report,  to  report 
annually  the  estimated  annual  energy 
consumption  or  energy  efficiency 
ratings  for  the  appliances  derived  from 
tests  performed  pursuant  to  the  DOE  test 
procedures.  16  CFR  305.8(b).  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
Under  Section  305.10  of  the  Rule,  to 
keep  the  required  information  on  labels 
consistent  with  these  changes,  the 
Commission  publishes  new  ranges  (but 
not  more  often  than  annually)  if  an 
analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
publishes  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

IL  Changes  to  Reporting  Date  for 
Clothes  Washers 

In  a  February  7,  2003  letter  to 
Commission  staff,  the  Association  of 
Home  Appliance  Manufactiu'^s 
(AHAM)  requested  that  the  Commission 
amend  the  reporting  date  for  clothes 
washer  data  from  March  1  to  October  1 
of  each  year.  This  change  will  ensure 
that  FTC's  submission  deadline  is 
consistent  with  the  Canadian  reporting 
period  for  clothes  washers.  The 
Canadian  program,  administered  by 
Natural  Resources  Canada,  provides 
manufacturers  with  a  three  month 
period  to  submit  data,  which  usually 
begins  sometime  in  September  of  each 
year.  This  amendment  will  allow 
manufacturers  to  compile  and  submit 
their  annual  reports  to  both  agencies  in 
the  same  time  period. 

For  this  year,  the  change  in  reporting 
date  will  also  allow  manufacttuers  to 
provide  the  FTC  with  new  energy 
information  based  on  the  most  recent 
DOE  test  procedure  for  these  products. 
A  new  DOE  test  procedure  for  clothes 
washers  (see  10  CFR  Part  430,  Subpt.  B, 
App.  II)  and  a  new  energy  standard  for 
clothes  washers  will  become  effective 


on  January  1,  2004. ^  For  any  particular 
model,  the  application  of  the  new  test 
procedine  is  likely  to  produce  energy 
consumption  figures  different  from 
those  yielded  by  the  existing  DOE  test. 
The  current  ranges  of  comparability  foi 
clothes  washers  are  based  on  data  for 
models  that  have  been  tested  under  the 
current  DOE  test.  AHAM  has  indicated 
that  it  plans  to  submit  data  in  October 
2003  for  clothes  washers  that  comply 
with  the  2004  standard  and  have  been 
tested  under  the  new  procedure.  This 
will  allow  the  Conunission  to  review 
this  data  and,  if  appropriate,  publish 
new  ranges  that  reflect  new  2004 
compliant  models  tested  under  the  new 
procedure.  Clothes  washer  labels 
printed  in  early  2004  would  then 
provide  energy  consumption  figures  and 
ranges  of  comparability  that  reflect  the 
new  procedure.  By  publishing  the  new 
ranges  as  early  as  possible,  the 
Commission  hopes  to  reduce  any 
confusion  that  may  result  from  the 
transition  from  the  old  test  procedure  to 
the  new  one. 

In  its  February  7,  2003  letter,  AHAM 
also  requested  that  the  Commission 
allow  its  members  to  use  the  new  test 
results  for  EnergyGuide  labels  printed 
before  January  1,  2004.  AHAM  also 
proposed  clarifying  changes  to  the 
clothes  washer  label.  The  Commission 
will  address  these  additional  issues 
separately. 

IIL  Non-Substantive  Change  to 
Dishwasher  Reporting  Date 

The  Commission  is  also  amending  the 
language  in  the  Rule  in  §§  305.8(b)  and 
305.10(a)  to  eliminate  obsolete  language 
related  to  the  publication  of  ranges  and 
the  submission  of  data  for  dishwashers 
in  2002  (see  67  FR  35008  (May  17, 
2002)). 

IV.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  minor,  procedural 
changes  to  the  submission  date  for  data 
already  required  by  the  Rule.  These 
technical  amendments  merely  alter  the 
dates  on  which  compliance  is  required 
and  do  not  affect  the  requirements  of  the 
Rule  nor  do  the  amendments  alter  the 
frequency  with  which  regulated  entities 
must  comply  with  these  requirements. 
Accordingly,  the  Commission  finds  for 
good  cause  that  public  comment  and  a 
30-day  effective  date  for  these  technical, 
procedural  amendments  are 
unnecessary  (5  U.S.C.  553(b)(A)(B)  and 
(d)). 


V.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  The  amendments  merely 
alter  the  dates  on  which  compliance  is 
required  and  do  not  affect  the 
requirements  of  the  rule  nor  do  the 
amendments  alter  the  frequency  with 
which  regulated  entities  must  comply 
with  these  requirements.  Thus,  the 
amendments  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C.  605. 
The  Conunission  has  concluded, 
therefore,  that  a  regulatory  flexibility 
analysis  is  not  necessary,  and  certifies, 
under  Section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  the 
amendments  announced  today  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

In  a  1988  notice  (53  FR  22113).  the 
Commission  stated  that  the  Rule 
contains  disclosure  and  reporting 
requirements  that  constitute 
"information  collection  requirements" 
as  defined  by  5  CFR  1320.7(c),  the 
regulation  that  implements  the 
Paperwork  Reduction  Act.^  The 
Commission  noted  that  the  Rule  had 
been  reviewed  and  approved  in  1984  by 
the  Office  of  Management  and  Budget, 
("OMB")  and  assigned  OMB  Control  No. 
3084-0068.  OMB  has  again  reviewed 
the  Rule  and  extended  its  approval  for 
its  recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  frequency 
of  the  recordkeeping,  disclosine,  or 
reporting  requirements  and,  therefore, 
do  not  require  finther  OMB  clearance. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART305-{AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  In  §  305.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  305.8    Submission  of  data 


(b)(1)  All  data  required  by  §  305.8(a) 
except  serial  numbers  shall  be 
submitted  to  the  Commission  annually, 
on  or  before  the  following  dates: 


Product  category 


Refrigerators  

Refrigerator-freezers 

Freezers  

Central  air  conditioners  

Heat  pumps  

Disttwashers  

Water  heaters 

Room  air  conditioners 

Furnaces 

Pool  heaters  

Clothes  washers -. 

Fluorescent  lamp  t>aHasts 

Showerheads 

Faucets 

Water  closets 

Urinals 

Fluorescent  lamps  

Medium  Base  Compact  Fluorescent  Lamps 
Incandescent  Lamps,  incl.  Reflector  Lamps 


Deadline  for  data 
submission 


Aug.  1 

Aug.  1 

Aug  1 

Julyl 

July  1 

June  1 

May  1 

May1 

May  1 

May  1 

Oct.  1 

Mar. 

Mar 

Mar 

Mar 

Mar 

Mar 

Mar 

Mar 


1  [Stayed] 
1  [Stayed] 
1  [Stayed] 


(2)  All  revisions  to  such  data  (both 
additions  to  and  deletions  from  the 
preceding  data)  shall  be  submitted  to 
the  Commission  as  part  of  the  next 
aimual  report  period. 

3.  hi  §  305.10,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  305.1 0    Ranges  of  estimated  annual 
energy  consumption  and  energy  efficiency 
ratings. 

(a)  The  range  of  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  for  each  covered 
product  (except  fluorescent  lamp 
ballasts,  showerheads,  faucets,  water 
closets  or  luinals)  shall  be  taken  from 
the  appropriate  appendix  to  this  nUe  in 
effect  at  the  time  the  labels  are  affixed 


to  the  product.  The  Commission  shall 
publish  revised  ranges  annually  in  the 
Federal  Register,  if  appropriate,  or  a 
statement  that  the  specific  prior  ranges 
are  still  applicable  for  the  new  year. 
Ranges  will  be  changed  if  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  of  the  products  within 
the  range  change  in  a  way  that  would 
alter  the  upper  or  lower  estimated 
annual  energy  consumption  or  energy 
efficiency  rating  limits  of  the  range  by 
15%  or  more  fit)m  that  previously  _ 
published.  When  a  range  is  revised,  all 
information  disseminated  after  90  days 
following  the  publication  of  the  revision 
shall  conform  to  the  revised  range. 
Products  that  have  been  labeled  prior  to 


the  effective  date  of  a  modification 
under  this  section  need  not  be  relabeled. 

•        *.*** 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-4079  Filed  2-20-03;  8:45  am] 

BILUNG  CODE  6750-01-l> 


2  See  62  FR  45484  (August  27,  1997)  and  66  FR 
3314  (January  12,  2001). 


3  44  U.S.C  3501-3520. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 
[DFARS  Case  2002-D001] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Electronic 
Submission  and  Processing  of 
Payment  Requests 

AGENCY:  Department  of  Defense  (DOD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DOD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DPARS)  to  implement  section  1008  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001.  Section  1008 
requires  contractors  to  submit,  and  DOD 
to  process,  payment  requests  in 
electronic  form. 
DATES:  Effective  date:  March  1.  2003. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  April 
22,  2003. 

ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-DOOl  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Sandra  Haberlin, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-DOOl. 
'f  At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberlin,  (703)  602-0289. 
.  SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  a  new  DFARS 
subpart  and  a  contract  clause  to 
implement  section  1008  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001  (Public  Law  106-398).  The 
rule — 

•  Requires  contractors  to  submit 
electronically,  and  DOD  to  process 
electronically,  requests  for  payment 
under  DOD  contracts; 

•  Requires  DOD  to  treinsmit  any 
supporting  documentation 
electronically  within  DOD; 


•  Identifies  three  acceptable 
electronic  forms  for  transmission  of 
payment  requests;  and 

•  Identifies  six  specific  situations 
where  using  electronic  payment 
methods  is  unduly  burdensome. 

DOD  published  a  proposed  DFARS 
rule  in  the  Federal  Register  on  May  31, 
2002  (67  FR  38057).  Seventeen 
respondents  submitted  comments  on  the 
rule.  Based  on  an  analysis  of  these 
comments,  DOD  has  made  substantive 
changes  to  the  rule,  and,  therefore,  has 
published  an  interim  rule  with  another 
request  for  comments.  The  main 
difference  between  the  proposed  and 
interim  rules  is  that  one  of  the  six 
exemption  categories  has  changed.  In 
the  proposed  rule,  at  DFARS 
232.7002(a)(6),  an  exemption  applied  to 
cases  where  the  Secretary  of  Defense 
determines  that  the  requirement  for 
using  electronic  means  is  unduly 
burdensome.  In  the  interim  rule,  the 
exemption  has  been  revised  to  apply  in 
those  cases  where  the  contractor  is 
unable  to  submit,  or  DOD  is  unable  to 
receive,  a  payment  request  in  electronic 
form,  and  the  contracting  officer,  the 
payment  office,  and  the  contractor 
mutually  agree  to  an  alternative  method. 
This  revised  exemption  provides 
contracting  officers  the  flexibility  to 
work  solutions  to  unique  payment 
situations  to  ensure  that  contractors  are 
paid  on  time  for  work  they  have 
performed.  In  addition,  the  interim  rule 
revises  the  clause  at  DFARS  252.246- 
7000,  Material  Inspection  and  Receiving 
Report,  to  state  that  contractor 
submission  of  material  inspection  and 
receiving  information  by  using  the  Wide 
Area  WorkFlow-Receipt  and  Acceptance 
(WAWF-RA)  electronic  form  fulfills  the 
requirement  for  a  material  inspection 
and  receiving  report  (DD  Form  250). 

A  discussion  of  the  conunents  on  the 
proposed  rule  is  provided  below. 

1 .  Comment:  Completely  support  the 
rule  as  it  will  reduce  administrative 
cost,  time,  and  effort,  and  will  further 
speed  payment  to  the  contractor.  DOD 
Response:  Concur. 

2.  Comment:  Does  the  requirement  to 
submit  payment  requests  in  electronic 
form  apply  to  contracts  without 
solicitations?  DOD  Response:  Yes. 
"Solicitation"  means  any  request  to 
submit  offers  or  quotations  to  the 
government,  and,  therefore,  would  cover 
the  great  majority  of  procurements.  As 
indicated  at  DFARS  201.304(6),  "The 
Director  of  Defense  Procurement  and 
Acquisition  Policy  publishes  changes  to 
the  DFARS  in  the  Federal  Register  and 
electronically  via  the  World  Wide  Web. 
Each  change  includes  an  effective  date. 
Unless  guidance  accompanying  a 
change  states  otherwise,  contracting 


officers  must  include  any  new  or 
revised  clauses,  provisions,  or  forms  in 
solicitations  issued  on  or  after  the 
effective  date  of  the  change."  If  no 
solicitation  is  issued,  the  rule  applies  to 
contracts  issued  after  the  effective  date. 

3.  Comment:  Recommend  clarification 
in  DFARS  232.7004  that  the  conU-act 
clause  is  only  to  be  used  in  solicitations 
and  contracts  resulting  from 
solicitations  first  issued  after  October  1, 

2002.  DOD  Response:  Do  not  concur. 
The  normal  practice  is  to  cite  the 
effective  date  in  the  DATES  section  of  the 
Federal  Register  notice,  and  not  in  the 
regulations.  This  eliminates  the  need  to 
revise  the  regulations  later  to  remove 
obsolete  dates.  The  effective  date  for 
this  interim  rule  is  March  1,  2003,  to 
allow  payment  systems  to  complete  the 
latest  upgrades  and  provide  military 
departments  and  defense  agencies 
sufficient  time  to  finalize 
implementationplans  with  contractors. 

4.  Comment:  There  are  many 
problems  with  the  WAWF-RA  software 
application,  such  as — 

a.  The  ciurent  version  of  WAWF-RA 
does  not  process  Foreign  Military  Sales 
(FMS): 

b.  ff  a  mistake  is  made  when 
processing  the  electronic  DD  Form  250 
(Material  Inspection  and  Receiving 
Report),  the  program  will  not  allow 
changes  and  the  submitter  has  to  initiate 
a  completely  new  DD  Form  250.  If  a 
change  has  to  be  made  after  the  DD 
Form  250  is  accepted,  the  payment 
request  must  be  processed  manually; 
and 

c.  Construction  contracts  should  be 
exempt,  because  the  percentage  of 
completion  progress  payments  under 
construction  contracts  require  so  much 
paperwork,  and  because  the  contracting 
officer  needs  to  approve  the  invoice  and 
make  sure  the  progress  payments  are 
correct. 

DOD  Response:  The  WAWF-RA 
software  is  an  evolving  application  and 
will  matiu%  over  time.  Various  software 
modules/versions  are  currenUy  in 
development  that  will  process 
additional  types  of  invoices  in  the 
future,  such  as  FMS,  construction 
contracts,  and  discoimts.  For  example, 
the  FMS  module  will  be  added  to  the 
WAWF-RA  system  in  the  spring  of 

2003.  It  is  noted  that,  until  such  time  as 
WAWF-RA  processes  the  above 
mentioned  types  of  invoices,  the 
contracting  officer  may  authorize  a 
contractor  to  submit  a  payment  request 
in  other  than  electronic  form  (see 
DFARS  232.7002(a)(6)).  ,       . 

5.  Comment:  The  respondent  inquired 
about  using  WAWF-RA  for  a  contract 
with  the  Defense  Contract  Management 
Agency  (DCMA),  but  was  advised  that 


WAWF-RA  was  still  being  tested.  DOD 
Response:  The  various  versions  of 
WAWF-RA  go  through  a  niunber  of 
tests  before  deployment.  For  example, 
WAWF-RA,  Version  3.0,  ciuxently  is 
being  tested,  with  full  deployment 
anticipated  in  the  spring  of  2003.  The 
respondent  needs  to  contact  DCMA 
again  for  further  guidance. 

6.  Comment:  DOD  has  not  yet  put  into 
place  fully  functional  electronic 
commerce  systems  that  interface  with 
all  DOD  payment  systems  for  all  invoice 
types.  For  example,  the  WAWF-RA 
system  will  not  currently  accept  the 
electronic  submission  of  the  following 
invoice  types:  performance-based  ^ 
payments,  commercial  financing 
requests,  invoices  containing  withholds, 
corrected  invoices,  credit  invoices,  and 
classified  invoices.  DOD  Response: 
Classified  invoices  are  exempt  from  the 
electronic  submission  requirement  in 
accordance  with  DFARS  232.7002(a)(3). 
The  other  types  of  invoices  and 
financing  requests  will  be  addressed  in 
a  future  version  of  WAWF-RA. 

7.  Comment:  The  benefits  of  DOD's 
successful  "Direct  Submittal"  initiative 
needs  to  be  retained.  If  invoices  must  be 
routed  through  WAWF-RA  rather  than 
directly  to  the  payment  systems, 
WAWF-RA  functionally  should  enable 
"Direct  Submittal"  approved  contracts 
to  route  automatically  through  to  the 
payment  office  without  any  DCMA  or 
Defense  Contract  Audit  Agency  (DCAA) 
manual  intervention.  To  facilitate  the 
electronic  payment  of  invoice  requests, 
government  payment  practices  should 
be  evaluated,  and  DCMA,  DCAA,  and 
the  Defense  Finance  and  Accounting 
Service  (DFAS)  should  issue  clejar 
guidance  to  eliminate,  wherever 
possible,  invoice  backup  documentation 
and  administrative  contracting  officer 
(ACO)  approvals.  DOD  Response: 
Submission  of  invoices  under  "Direct 
Submittal"  approved  contracts  will  be 
addressed  in  a  future  WAWF-RA 
version,  which  is  currently  being  tested. 

8.  Comment:  The  WAWF-RA  system 
has  a  major  problem,  namely,  it  only 
allows  for  1  MG  of  attachments.  DOD 
Response:  WAWF-RA  is  being  modified 
to  accept  attachments  up  to  5  MG. 

9.  Comment:  The  respondent  tried  in 
the  past  to  sign  up  for  Web  invoicing, 
but  could  not  use  the  application 
because  of  a  restriction  on  its  use  if  the 
DD  Form  250  (Material  Inspection  and 
Receiving  Report)  had  to  be  signed  by 
an  ACO.  Is  the  restriction  still  in  effect, 
or  is  there  another  form  of  transmission 
that  can  accommodate  a  signed  DD 
Form  250?  DOD  Response:  DFARS 
252.246-7000,  Material  Inspection  and 
Receiving  Report,  has  been  revised  to 
state  that  using  WAWF-RA  to  submit 


material  inspection  and  receiving 
information  fulfills  the  requirement  for 
a  DD  Form  250.  WAWF-RA  will 
support  ACOs  electronically  signing 
material  inspection  and  receiving 
information  when  they  are  accepting 
supplies  or  services  or  when  they  are 
approving  service  invoices. 

10.  Comment:  There  is  a  conflict 
between  the  proposed  DFARS  coverage 
and  the  existing  DFARS  concerning  the 
use  of  DD  Form  250,  which  can  be  used 
as  a  receiving  report  and/or  invoice. 
Suggest  that  the  language  in  existing 
DFARS  246.370  or  DFARS  Appendix  F, 
Material  Inspection  and  Receiving 
Report,  be  revised  to  conform  to  the 
objectives  of  the  WAWF-RA  program. 
DOD  Response:  Concur.  Each  delivery 
of  supplies  or  services  (except  deliveries 
under  Fast  Payment  Procedures — FAR 
subpart  13.4)  requires  evidence  of 
acceptance,  which  is  normally 
dociunented  by  a  DD  Form  250.  Prior  to 
implementation  of  this  rule,  DFARS 
252.246-7000  required  the  contractor  to 
prepare  and  submit  the  DD  Form  250  by 
following  the  instructions  in  DFARS 
Appendix  F.  The  conflict  arose  because 
the  DFARS  required  contractors  to 
submit  a  paper  copy  of  DD  Form  250, 
whereas  the  proposed  DFARS  rule 
requfred  contractors  to  submit  payment 
requests,  including  material  inspection 
and  receiving  reports,  in  electronic 
form.  To  eliminate  the  conflict,  the*ule 
has  been  revised  at  DFARS  252.246- 
7000  to  state  that  contractor  submission 
of  material  inspection  and  receiving 
information  by  using  the  WAWF-RA 
electronic  form  fulfills  the  requirement 
for  a  material  inspection  and  receiving 
report. 

11.  Comment:  Exclude  DD  Form  250 
from  initial  coverage  under  DFARS 
232.7002(b).  It  will  be  more  cost- 
effective  at  the  outset  to  allocate  scarce 
resources  to  comply  first  with  the 
statutory  requirement  for  electronic 
submission  of  invoices  and  then  focus 
on  developing  an  electronic  solution  for 
processing  the  DD  Form  250  receiving 
reports  and  other  supporting 
documentation.  DOD  Response:  Section 
1008(a)  Public  Law  106-398,  as 
implemented  by  DFARS  232.7002(b), 
directs  DOD  officials  to  process 
payment  requests  and  "any  additional 
documentation  necessary  to  support  the 
determination  and  payment"  of  the 
payment  requests  (e.g.,  material 
inspection  and  receiving  information) 
electronically.  The  legislation  does  not 
permit  exclusion  of  the  information  on 
the  DD  Form  250  from  the  electronic 
processing  requirement,  unless  the 
contractor  is  not  required  to  submit  the 
payment  request  electronically. 


12.  Comment:  October  1,  2002,  is 
premature  for  implementation  of  this 
requirement: 

a.  Recommend  that  DOD  not  require 
electronic  pajmaent  in  solicitations  until 
after  June  30,  2003;  this  will  give  more 
time  for  the  process  to  mature  and  for 
problems  to  be  worked  out. 

b.  The  proposed  implementation  date 
of  October  1,  2002,  is  not  possible  for 
several  reasons,  including  that  the 
WAWF-RA  system  is  not  sufficiently 
programmed  to  accept  all  contract 
invoices,  and  training  will  take  time. 

c.  To  avoid  a  huge  influx  of  vendors 
on  October  1.  2002,  new  solicitations 
over  $100,000  should  be  implemented 
on  October  1,  2002,  and  solicitations 
under  $100,000  should  be  phased  in 
over  the  next  year. 

d.  For  the  past  several  years,  the 
respondent's  company  has  been  in  the 
process  of  converting  to  another 
electronic  system,  which  will  go  live  in 
the  first  quarter  of  2003.  The  company 
intends  to  wait  to  switch  to  the 
government  electronic  data  interchange 
(EDI)  electronic  invoicing  system  until  it 
transitions  to  its  new  system. 

e.  Not  all  of  DFAS  Columbus 
Commercial  Pay  Services'  entitlement 
systems  will  be  capable  of  receiving  and 
processing  invoices  and  receiving 
reports  electronically  by  the  October 
2002  implementation  date. 

f.  DFAS  Columbus  systems  will  not  be 
able  to  accommodate  the  variety  of 
supporting  documentation  currently 
required  to  be  submitted  with  invoices, 
e.g..  the  591  Report  on  contracts  issued 
by  the  Defense  Reutilization  and 
Marketing  Service,  and  non-standard 
supporting  documentation  required ^for 
Public  Vouchers  (SF  1034). 

g.  Is  the  date  of  June  30,  2001,  referred 
to  in  the  Federal  Register  Background 
SUPPLEMENTARY  INFORMATION  correct,  or 
should  it  be  June  30,  2002? 

DOD  Response:  The  original 
applicability  date  for  compliance  with 
the  electronic  invoicing  legislative 
requirement  was  June  30,  2001; 
however,  the  legislation  also  permitted 
DOD  to  delay  implementation  of  section 
1008  to  no  later  than  October  1,  2002. 
Accordingly,  DOD  published  a  notice  in 
the  Federal  Register  (66  FR  43841)  on 
August  21,  2001,  which  announced  a 
delay  in  implementation  until  October 
1 ,  2002.  Because  DOD's  automated 
payment  systems  were  limited  to  certain 
types  of  payment  requests,  DOD  was 
xmable  to  meet  the  October  1 .  2002, 
statutory  implementation  date.  By 
March  1,  2003,  the  systems  will  be 
capable  of  processing  nearly  100  percent 
of  payment  requests.  For  those  systems 
that  are  not  ready,  the  interim  rule 
provides  the  contracting  officer  the  , 
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flexibility  to  woric  solutions  to  unique 
payment  situations  to  ensure  that 
contractors  are  paid  on  time  for  work 
they  have  performed. 

13.  Comment:  Recommend  that  DOD 
establish  reasonable  and  flexible  grace 
periods  to  enable  contractors  to  convert 
from  paper  invoices  to  electronic 
submissions  as  either  new  DOD 
payment  systems  or  invoice  types  are 
incbrporated  into  the  WAWF-RA  or 
other  electronic  systems.  This  flexibility 
should  also  specifically  include 
permitting  a  contractor  to  use  only  one 
payment  request  system  for  all  of  its 
covered  contracts.  DOD  Response: 
Partially  concur.  Use  of  an  electronic 
form  other  than  one  of  the  forms  listed 
at  DFARS  232.7003(a)  was  already 

'permitted  by  DFARS  232.7003(b)(1)  of 
the  proposed  rule  (now  DFARS 
232.7003(b)).  The  DFARS  language  does 
not  prohibit  the  contractor  from  using 
one  payment  request  system  for  all  of  its 
covered  contracts.  However,  DOD  has 
revised  the  rule  at  DFARS  252.232- 
7003(c)  to  permit,  either  before  or  after 
contract  award,  the  contractor  (witb  the 
agreement  of  the  contracting  officer  and 
the  payment  office)  to  use  a 
nonelectronic  method  in  certain 
circumstances. 

14.  Comment:  There  has  not  been  any 
word  about  WAWF-RA  in  several  years. 
DOD  Response:  Information  on  DOD's 
WAWF-RA  is  readily  available  from 
numerous  sources  on  the  Internet, 
including:  http:// 
www.wawftraining.com/  for  online 
WAWF  training;  https:// 
rmb.ogden.disa.mil  for  general 
information  on  WAWF  or  to  register; 
www.dcma.mil  (click  on  Electronic 
Invoicing)  for  DCMA;  www.dfas.mil/ 
ecedi  for  DFAS;  www.disa.mil  and 
wawf-ra@ncr.disa.mil  for  the  Defense 
Information  Systems  Agency;  and 
www.peoards.navy.mil  (click  on 
Initiatives,  WAWF)  for  the  Department 
of  the  Navy. 

15.  Comment:  Training  information 
and  other  assistance  should  be  made 
available,  particularly  to  small 
businesses,  to  assist  in  complying  with 
the  interim  DFARS  rule.  It  would  also 
be  beneficial  for  DOD  to  schedule  public 
meetings  to  discuss  important 
implementation  actions  required  of  both 
DOD  activities  and  contractors.  DOD 
Response:  Information  and  training  are 
readily  available  for  contractors  and 
DOD  personnel  via  the  Internet 
addresses  identified  in  DOD  Response 
to  Comment  #14.  Computer-based 
training  is  also  available  on  compact 
disk.  DOD  military  departments  and 
defense  agencies  also  may  provide 
supplemental  training. 


16.  Comment:  Field  activities  are  not 
provided  additional  manning  to 
implement  electronic  invoicing. 
Learning  to  use  WAWF-RA  is  very  time 
consuming,  but  easy  to  use  after  you 
learn  how  to  use  it.  There  are 
insufficient  travel'funds  to  train  vendors 
in  remote  Alaskan  locations.  DOD 
Response:  Refer  to  DOD  responses  to 
Comments  #14  and  #15. 

17.  Comment:  Many  small  businesses 
will  be  unable  to  submit  invoices 
electronically  on  their  own.  There  is 
concern  about  small  business 
contractors  that  are  not  on  line  yet. 
Some  small  businesses  do  not  own  a 
computer,  and  the  rule  may  deter  them 
from  doing  business  with  the 
government.  The  government's  new  e- 
payment  requirement  may  alienate 
many  small  businesses.  There  will  be  a 
great  deal  of  difficulty  for  DOD 
contractors,  particularly  small 
businesses,  to  comply  with  the  rule. 
DOD  Response:  DOD  invited  small 
businesses  to  submit  comments  on  the 
proposed  DFARS  rule;  however,  none 
were  received.  There  is  no  indication 
from  small  business  concerns  that  they 
will  be  unable  to  comply  with  the  rule. 
In  addition,  the  interim  rule  removes 
the  higher-level  waiver  request 
provision  of  the  proposed  rule.  The  new 
paragraph  (a)(6)  of  DFARS  232.7002 
provides  authority  for  the  contracting 
officer  to  permit  the  contractor  to 
subnfit  a  payment  request  using  an 
alternative  method,  if  the  contracting 
officer,  the  payment  office,  and  the 
contractor  mutually  agree. 

18.  Comment:  Recommend  including 
a  definition  of  "unduly  burdensome" 
and  to  whom  it  applies  (contractor  or 
payment  office).  CHDD  Response:  The 
interim  rule  removed  the  term  "unduly 
burdensome."  Therefore,  a  definition  is 
unnecessary. 

19.  Comment:  DOD  should 
acknowledge  the  implementation 
challenges  and  address  enforcement 
accordingly.  Initially,  broad  waiver 
polices  should  be  issued,  including 
requiring  clear  documentation  as  part  of 
the  contract  file  without  the  need  for 
higher-level  approvals.  DOD  Response: 
DOD  agrees  that  higher-level  approval  of 
waiver  requests  is  unnecessary. 
Accordingly,  as  indicated  in  DOD 
Response  to  Comment  #17,  the  interim 
rule  has  been  revised  to  provide 
authority  to  the  contracting  officer. 

20.  Comment:  The  following  types  of 
low  volume  invoices  should  be 
specifically  enumerated  in  DFARS 
232.7002(a)(6)  (regarding  SECDEF 
waiver  if  imduly  burdensome):  alternate 
liquidation  rate  billing  adjustments, 
short  payment  refund  requests, 
retroactive  contract  price  change 


billings,  etc.  DOD  Response:  It  is 
inappropriate  to  waive  low  volume  type 
invoices,  e.g.,  short  payment  refund 
requests,  retroactive  contract  price 
change  billings,  etc.  (Alternate 
liquidation  rate  billing  adjustments  are 
not  invoices  but  adjustments  to  prior 
billings.)  Although  current  systems  may 
not  be  able  to  accommodate  electronic 
processing  of  them,  it  is  anticipated  that 
future  editions  of  WAWF-RA,  Web 
Invoicing  System  (WInS),  or  American 
National  Standards  Institute  (ANSI) 
X.12  EDI  formats  will.  If  the  government 
is  unable  to  receive  such  payment 
'  requests  in  electronic  form,  DFARS 
252.232-7003(c)  permits  the  contractor, 
with  the  agreement  of  the  contracting 
officer  and  the  payment  office,  to  use 
another  method. 

21.  Comment;  Recommend  adding 
public  voucher  billings  (SF  1034)  for 
cost-reimbursement  and  time-and- 
materials  contracts  to  the  list  of  types  of 
payment  requests  that  the  contractor 
must  submit  in  electronic  form.  DOD 
Response:  DFARS  252.232-7003(a)(3) 
defines  payment  requests  as  including 
both  contract  financing  payments  and 
invoice  payments.  DFARS  252.232- 
7003(a)(1)  states  that  contract  financing 
payments  and  invoice  payments  have 
the  meanings  given  in  FAR  32.001. 
Since  public  vouchers  are  a  type  of 
invoice  payment,  no  change  is  needed 
to  the  rule. 

22.  Comment:  Recommend  adding  a 
new  paragraph  (c)  to  DFARS  232.7002 
to  make  it  clear  that,  while  submissions 
using  electronic  forms  are  required,  the 
contracting  officer  and  the  contractor 
may  authorize  any  individual  payment 
request  (or  group  of  payment  requests) 
otherwise  required  to  use  electronic 
forms  to  be  submitted  using  other  than 
electronic  forms  without  constituting  a 
violation  of  paragraph  (b)  or  paragraph 
(d)  of  the  252.232-7003  contract  clause. 
DOD  Response:  DOD  agrees  that  the 
contracting  officer  should  have 
discretion  on  whether  to  authorize  the 
use  of  a  method  other  than  electronic 
form.  However,  rather  than  adding  a 
new  paragraph  (c),  the  interim  rule 
revises  the  exception  at  DFARS 
232.7002(a)(6)  to  permit  the  contractor 
to  submit  the  payment  request  in  other 
than  electronic  form  with  the  agreement 
of  the  contracting  officer  and  the 
payment  office. 

23.  Comment:  Recommend  adding  to 
DFARS  232.7003(b),  a  description  of  an 
acceptable  type  of  concurrence  between 
the  payment  and  contract 
administration  offices,  for  example, 
MOU/MOA.  or  verbal.  DOD  Response: 
DOD  believes  it  is  preferable  to  provide 
sufficient  flexibility  to  permit  the 
parties  (contracting  officer,  payment 
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office,  and  contract  administration 
oflice)  to  use  any  method  of 
documentation  that  the  parties  deem 
appropriate. 

24.  Comment:  Recommend  adding  a 
new  paragraph  (7)  to  DFARS 
232.7002(a)  to  exempt  from  the 
inclusion  of  the  clause  those  situations 
where  the  contracting  officer  knows  in 
advance  of  the  release  of  the  solicitation 
that,  by  the  time  of  contract  award, 
contractors  will  be  unable  to  submit,  or 
the  Government  will  be  unable  to 
receive,  payment  requests  using  any  of 
the  electronic  forms,  or  that  there  are 
invoice  types  for  which  no  cost-effective 
electronic  solution  is  available.  In 
addition,  recommend  including  a 
provision  (identical  to  252.232- 
7003(b)(4))  to  DFARS  232.7003(a)  that 
permits  the  contracting  officer  to 
authorize  the  use  of  another  electronic 
form.  This  authority  is  particularly 
critical  during  the  solicitation  stage  of  a 
procurement.  If  used,  the  contracting 
officer  must  disclose  in  the  appropriate 
place  in  the  solicitation  the  alternatives 
to  the  electronic  forms  designated  under 
252.232-7003(b){l)  through  (b)(3). 
Paragraph  232.7003(b)  is  insufficient 
because  it  only  operates  after  contract 
award.  DOD  Response:  DOD  agrees  that 
it  is  inappropriate  to  restrict  the 
contracting  officer's  exemption 
authority  to  only  those  situations  that 
occur  after  contract  award,  and  that  the 
exemption  authority  should  apply  to 
both  solicitations  (pre-award)  and 
contracts  (post-award).  Accordingly,  the 
interim  rule  has  removed  the  phrase 
"after  contract  award,"  and  provides  the 
contracting  officer  the  authority,  either 
pre-award  or  post-award,  to  permit  the 
contractor  to  use — 

a.  An  electronic  form  other  than  one 
of  the  forms  listed  at  DFARS 
232.7003(a)  (see  DFARS  232.7003(b) 
and  252.232-7003(b)(4));  or 

b.  A  nonelectronic  method  (see 
DFARS  232.7002(a)(6)  and  252.232- 
7003(c)). 

25.  Comment:  Recommend 
substituting  the  word  "Government"  for 
the  word  "DOD"  in  DFARS 
232.7003(b)(2)  to  be  more  accmate  in 
assessing  capabilities  and  to  be 
consistent  with  the  use  of  the  phrase  in 
paragraph  (c)  of  252.232-7003.  DOD 
Response:  For  consistency  and  because 
the  DFARS  only  applies  to  DOD,  the 
term  "Government"  has  been  changed 
to  "DOD"  in  paragraph  (c)  of  252.232- 
7003. 

26.  Comment:  Recommend  adding  "as 
designated  by  the  contracting  officer"  at 
the  end  of  the  first  sentence  of  252.232- 
7003(b),  because  the  contracting  officer 
needs  to  designate  the  acceptable  format 
for  various  reasons,  such  as 


standardization  at  a  command,  and  not 
all  current  forms  are  processed  by 
WAWF-RA  and  WlnS.  DOD  Response: 
DFARS  232.7003(a)  identifies  three 
acceptable  electronic  forms  for  the 
transmission  of  payment  requests, 
namely,  WAWF-RA,  WInS,  and  the 
-ANSI  X.12  EDI  formats.  DOD  believes 
that  utilization  of  these  standardized 
systems  will  result  in  more  timely  and 
efficient  submission  and  processing  of 
invoices,  and  will  also  facilitate  timely 
and  acciurate  payment.  However,  the 
proposed  and  the  interim  rules  dq 
authorize  the  contracting  officer  to 
permit  another  electronic  format  [e.g.,  a 
locally  developed  electronic  format)  if 
the  payment  office  and  the  contract 
administration  office  concur  (see 
DFARS  232.7003(b)). 

27.  Comment:  Is  tbere  a  need  to 
include  the  agreement  of  the  payment 
office  (as  in  DFARS  232.7003(b))  in 
252.232-7003(c)  in  order  to  permit  the 
contractor  to  use  another  method  of 
submission  of  payment  requests?  In 
contrast,  one  respondent  recommends 
adding  "and  concurred  with  by  the 
payment  office"  at  the  end  of  DFARS 
252.232-7003(b)(4).  and  another 
recommends  adding  "and  the  payment 
office"  at  the  end  of  DFARS  252.232- 
7003(c).  DOD  Response:  Although  the 
contracting  officer  does  have  to  obtain 
agreement  from  the  DOD  payment  office 
prior  to  authorizing  the  contractor  to 
submit  a  payment  request  using  a 
different  electronic  form,  this  action 
need  not  be  stipulated  in  the  contract 
clause  at  DFARS  252.232-7003. 
Provisions  contained  in  the  contract 
clause  apply  to  the  parties  of  the 
contract,  namely,  the  contractor  and  the 
contracting  officer.  Litemal  EKDD 
procedures  need  only  be  included  in  the 
text  at  DFARS  subpart  232.70. 

28.  Comment:  Recommend  adding  to 
DFARS  232.7003(b)(1)  a  description  of 
electronic  forms  other  than  those  listed. 
Need  clarification  of  the  description  of 
"electronic  form"  in  DFARS  252.232- 
7003(a)(2).  Interpretation  of  the  current 
wording  could  lead  to  the  submission  of 
faxed,  e-mailed,  or  scanned  documents 
that  are  not  automatically  uploaded  into 
the  respective  entitlement  system.  These 
forms  may  not  have  the  necessary 
internal  controls  associated  with 
receiving  these  forms.  DOD  Response: 
The  acceptable  electronic  forms  for 
transmission  are  WAWF-RA,  WInS,  and 
ANSI  X.12  EDI  formats,  as  identified  in 
DFARS  232.7003(a)  and  DFARS 
252.232-7003(b).  It  is  not  practicable  to 
attempt  to  list  all  other  acceptable 
electronic  forms  of  transmission  that  the 
contracting  office  may  authorize. 
However,  DOD  agrees  that  faxed,  e-mail, 
and  scanned  documents  are  not 


considered  acceptable  electronic  means 
of  submission.  Therefore,  the  interim 
rule  revises  the  definition  of  "electronic 
form"  at  DFARS  252.232-7003(a)(2)  by 
adding  the  following  new  sentence: 
"Facsimile,  e-mail,  and  scanned 
docimients  are  not  acceptable  electronic 
forms." 

29.  Comment:  Recommend  inserting 
the  phrase  "except  as  provided  in 
232.7002(a)"  at  the  end  of  the  sentence 
in  DFARS  252.232-7003(a)(3)  (i.e.. 
definition  of  payment  request)  to 
recognize  that,  even  though  the  basic 
contract  payment  requests  are  subject  to 
the  standard  requirements  for  using 
electronic  formats,  there  may  be  certain 
specific  transactions  permitted  under 
the  contract  where  electronic  payments 
would  not  be  feasible  or  desirable.  DOD 
Response:  Paragraph  (a)(3)  of  DFARS 
252.232-7003  simply  defines  "payment 
request."  Since  it  does  not  address  the 
electronic  submission  requirement,  it 
would  be  inappropriate  to  include  a 
reference  to  the  exceptions  in  this 
definition. 

30.  Comment:  The  respondent  is 
receiving  modifications  where  line 
items  have  been  established  for 
incremental  funding  with  inspection 
and  acceptance  requirements  and 
delivery  dates  cited.  There  will  not  be 
anything  delivered  for  this  funding 
CLIN.  The  rule  should  specify  that  this 
type  of  CLIN  should  not  be  established 
as  it  impedes  the  closeout  process,  and  . 
reflects  CLINs  in  the  database  that  will 
never  be  satisfied  and  show  up  as 
delinquent  line  items.  DOD  Response: 
The  comment  is  outside  the  scope  of 
this  case. 

31.  Conunent:  Some  large  businesses 
indicate  that  there  will  be  costs  for  the 
government  to  pay  for  them  to  switch 
their  method  of  invoicing.  DOD 
Response:  The  costs  to  implement  a 
revised  method  of  invoicing  is 
considered  a  normal  cost  of  doing 
business  and  is  usually  recovered  by  the 
contractor  as  an  indirect  expense 
allocable  to  all  contracts.  DOD  believes 
that  the  costs  to  implement  electronic 
invoicing  will  be  outweighed  by  the 
benefits  received,  such  as  reduced 
administrative  cost,  time,  and  effort;  less 
payment  errors;  and  more  timely 
payments  to  contractors. 

32.  Comment:  Recommend  the  use  of 
a  program  called  DESTRAP,  which  was 
developed  by  a  local  company  to 
process  Quality  Deficient  Reports  Form 
202.  The  government  owns  the  rights  to 
this  program  and  it  could  be  modified 
to  use  DD  Form  250.  DOD  Response: 
Paragraph  (b)(4)  of  DFARS  252.232- 
7003  permits  the  contracting  officer  to 
authorize  the  use  of  another  electronic 
form. 
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33.  Comment:  Recommend  adding  the 
commercial  item  financing,  FAR  clauses 
52.232-29  through  52.232-31.  to  the 
table  in  the  Federal  Register.  DOD 
Response:  The  table  in  the  Federal 
Register  (67  FR  38057)  listed  five  FAR 
clauses,  currently  approved  by  OMB, 
that  require  contractors  to  collect 
information  in  order  to  provide 
nonelectronic  payment  requests.  DOD 
has  added  the  commercial  item 
financing  FAR  clauses  at  FAR  52.232- 
29,  Terms  for  Financing  of  Purchases  of 
Commercial  Items,  and  FAR  52.232-30, 
Installment  Payments  for  Commercial 
Items,  to  the  table  since  these  clauses 
include  the  requirement  for  the 
contractor  to  submit  payment  requests. 
FAR  52.232-31.  Invitation  to  Propose 
Financing  Terms,  invites  the  offeror  to 
propose  terms  under  which  the 
government  will  make  performance- 
based  contract  financing  payments 
during  contract  performance,  but  does 
not  include  the  actual  requirement  for 
the  contractor  to  submit  payment 
requests,  i.e.,  performance-based 
financing  payments.  Therefore.  FAR 
52.232-31  has  not  been  added  to  the 
table  in  paragraph  C.  (Paperwork 
Reduction  Act)  of  the  Federal  Register 
notice. 

34.  Comment:  Concerned  that — 

(a)  DFAS  cannot  consistently  process 
government  purchase  card  electronic 
certifications  for  payment.  How  will 
they  be  consistent  with  contractors/ 
vendors? 

(b)  DFAS's  current  system  for  receipt 
of  RPR's,  invoices,  contracts  (if  not 
available  through  the  standard 
procurement  system-I)  is  not  consistent; 
information  must  be  sent  multiple  times 
before  action/payment  is  made; 


(c)  99  percent  of  payments  made  by 
the  respondent's  office  utilize  the 
government  purchase  card  (an 
exception).  Interest  payments  have  been 
made  to  Citibank  because  of  DFAS 
errors,  loss  of  documents,  etc. 

DOD  Response:  The  respondent's 
concerns  apply  to  the  government's 
internal  operating  procedures,  not  the 
proposed  DFARS  rule,  and  therefore  are 
outside  the  scope  of  this  case.  However, 
results  from  the  use  of  WAWF-RA  so  far 
indicate  that  its  use  substantially 
reduces  interest  payments.  For  example, 
DCMA  has  processed  invoices  valued  at 
over  $700  million  using  WAWF-RA, 
with  less  than  $100  in  interest  penalties. 

35.  Comment:  Prompt  Payment  Act 
implications  regarding  invoice  receipt 
dates  and  the  electronic  return  of 
improper  invoices  are  not  addressed. 
DOD  Response:  The  provisions  of  the 
Prompt  Payment  Act  apply  to  payment 
requests  processed  electronically.  The 
Prompt  Payment  Act  is  addressed  in 
FAR  subpart  32.9  and  DFARS  subpart 
232.9;  therefore,  it  need  not  be 
addressed  in  this  DFARS  rule. 

36.  Comment:  Recommend  that  DOD 
describe  the  interface(s)  it  will  use  to 
accommodate  existing  contractor 
systems  and  quickly  publish  a  detailed 
implementation  schedule  for  each 
invoice  type,  electronic  solution,  and 
DOD  payment  office.  DOD  Response:  It 
is  inappropriate  to  describe  electronic 
interfaces  in  DFARS;  the  issue  is  beyond 
the  scope  of  the  subject  case.  The 
respondent's  concern  will  be  forwarded 
to  the  WAWF-RA  Program  Office  for 
appropriate  action. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 


Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DOD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  any  start-up  costs  that 
contractors  will  incur  to  comply  with 
the  nile  are  expected  to  be  minimal,  and 
should  be  offset  by  the  reduced 
administrative  costs  that  are  expected  to 
result  from  the  electronic  submission 
and  processing  of  invoices.  In  addition, 
the  rule  provides  for  an  exemption  to 
the  requirement  for  electronic 
submission  in  cases  where  the 
contractor  is  unable  to  submit  a 
payment  request  in  electronic  form. 
Therefore,  DOD  has  not  performed  an 
initial  regulatory  flexibility  analysis.       ' 
DOD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DOD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-DOOl. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  impose  any 
additional  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq.  The 
information  collection  requirements  for 
contractors  to  provide  nonelectronic 
payment  requests  already  have  been 
approved  by  OMB  as  indicated  below. 


FAR  clause  number 


Clause  title 


OMB  control 
number 


Expiration  date 


52.216-7  . 
52.232-7  . 
52  232-12 
52  232-16 
52.232-29 
52.232-30 
52.232-32 


Allowable  Cost  and  Payment  

Payments  Under  Time-and-Materials  and  Lat)or-Hour  Contracts  

Advance  Payments  

Progress  Payments 

Terms  for  Financing  of  Purctiases  of  Commercial  Items  

Installment  Payments  for  Commercial  Items  

Performance-Based  Payments  •. 


9000-0069 
9000-0070 
9000-0073 
9000-0010 
9000-0138 
9000-0138 
9000-0138 


Dec.  31,  2005 
July  31 ,  2005 
July  31 ,  2005 
Sept.  30,  2005 
Sept.  30,  2004 
Sept.  30,  2004 
Sept.  30.  2004 


D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  action  is  necessary  to 
implement  section  1008  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001  (Pub.  L.  106-398),  which 
requires  contractors  to  submit,  and  DOD 


to  process,  payment  requests  in 
electronic  form.  The  statutory  date  for 
implementation  of  the  electronic 
invoicing  requirement  was  October  1, 
2002.  However,  because  DOD's 
automated  payment  systems  were 
limited  to  certain  types  of  payment 
requests,  DOD  was  unable  to  meet  the 
October  1.  2002.  implementation  date. 
By  March  1.  2003.  DOD's  automated 
systems  will  be  capable  of  processing 
nearly  100  percent  of  payment  requests. 


Comments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 
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List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procurement. 

Michele  P.  Peferson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  parts  232  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  232  and  252  continues  to- read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  232— CONTRACT  RNANCING 

2.  Subpart  232.70  is  added  to  read  as 
follows: 

Subpart  232.70— Electronic 
Submission  and  Processing  of 
Payment  Requests 


Sec. 

232.7000 

232.7001 

232.7002 

232.7003 

232.7004 


Scope  of  subpart. 
Definitions. 
Policy. 
Procedures. 
Contract  clause. 


232.7000  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  submitting  and 
processing  payment  requests  in 
electronic  form  to  comply  with  10 
U.S.C.  2227. 

232.7001  Definitions. 

Electronic  form  and  payment  request, 
as  used  in  this  subpart,  are  defined  in 
the  clause  at  252.232-7003,  Electronic 
Submission  of  Payrhent  Requests. 

232.7002  Policy. 

(a)  Contractors  shall  submit  payment 
requests  in  electronic  form,  except  for — 

(1)  Purchases  paid  for  with  a 
Governmentwide  commercial  purchase 

card; 

(2)  Awards  made  to  foreign  vendors 
for  work  performed  outside  the  United 

States; 

(3)  Classified  contracts  or  purchases 
(see  FAR  4.401)  when  electronic 
submission  and  processing  of  payment 
requests  could  compromise  the 
safeguarding  of  classified  information  or 
national  security; 

(4)  Contracts  awarded  by  deployed 
contracting  officers  in  the  course  of 
military  operations,  including,  but  not 
limited  to,  contingency  operations  as 
defined  in  10  U.S.C.  101(a){13)  or 
humanitarian  or  peacekeeping 
operations  as  defined  in  10  U.S.C. 
2302(7).  or  contracts  awarded  by 
contracting  officers  in  the  conduct  of 
emergency  operations,  such  as 
responses  to  natural  disasters  or 
national  or  civil  emergencies; 


(5)  Purchases  to  support  unusual  or 
compelling  needs  of  the  type  described 
in  FAR  6.302-2;  and 

(6)  Cases  where — 

(i)  The  contractor  is  unable  to  submit, 
or  EKDD  is  unable  to  receive,  a  payment 
request  in  electronic  form;  and 

(ii)  The  contracting  officer,  the 
payment  office,  and  the  contractor 
mutually  agree  to  an  alternative  method. 

(b)  DOD  officials  receiving  payment 
requests  in  electronic  form  shall  process 
the  payment  requests  in  electronic  form. 
Any  supporting  documentation 
necessary  for  payment,  such  as 
receiving  reports,  contracts,  contract' 
modifications,  and  required 
certifications,  also  shall  be  processed  in 
electronic  form. 

232.7003  Procedures. 

(a)  The  accepted  electronic  forms  for 
transmission  are — 

(1)  Wide  Area  WorkFlow-Receipt  and 
Acceptance  (see  Web  site  — https:// 
rmb.ogden.disa.mil); 

(2)  Web  Invoicing  System  (see  Web 
site — https://ecweb.dfas.mil};  and 

(3)  American  National  Standards 
Institute  (ANSI)  X.12  electronic  data 
interchange  (EDI)  formats  [see  Web 
site — http://www.Xl2. org  ioT 
information  on  EDI  formats;  see  Web 
site — http://www.dfas.mil/ecedi  for  EDI 
implementation  guides). 

(b)  If  the  payment  office  and  the 
contract  administration  office  concur, 
the  contracting  officer  may  authorize  a 
cgntractor  to  submit  a  payment  request 
using  an  electronic  form  other  than 
those  listed  in  paragraph  (a)  of  this 
section. 

232.7004  Contract  clause. 

Except  as  provided  in  232.7002(a), 
use  the  clause  at  252.232-7003. 
Electronic  Submission  of  Payment 
Requests,  in  solicitations  and  contracts. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001    [Amended] 

3.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(MAR  2003)";  and 

b.  In  paragraph  (b)  by  adding,  in 

numerical  order,  the  entry  " 

252.232-7003  Electronic  Submission  of 
Payment  Requests  (MAR  2003)  (10 
U.S.C.  2227).". 

4.  Section  252.232-7003  is  added  to 
read  as  follows: 

252.232-7003    Electronic  Submission  of 
Payment  Requests. 

As  prescribed  in  232.7004.  use  the 
following  clause: 


Electronic  Submission  of  Payment  Requests 
(MAR  2003) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Contract  financing  payment  and  invoice 
payment  have  the  meanings  given  in  section 
32.001  of  the  Federal  Acquisition  Regulation. 

(2)  Electronic  form  means  any  automated 
system  that  transmits  information 
electronically  from  the  initiating  system  to 'all 
affected  systems.  Facsmile.  e-mail,  and 
scanned  documents  are  not  ai;c;eptable 
electronic  forms. 

(3)  Payment  request  means  any  request  for 
contract  financing  payment  or  invoice 
payment  submitted  by  the  Contractor  under 
this  contract. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  clause,  the  Contractor  shall  submit 
payment  requests  using  one  of  the  following 
electronic  forms: 

(1)  Wide  Area  WorkFlow-Receipt  and 
Acceptance  (WAWF-RA).  Information 
regarding  WAWF-RA  is  available  on  the    • 
Internet  at  https://rmb.ogden.disa.mil. 

(2)  Web  Invoicing  System  (WInS). 
Information  regarding  WInS  is  available  on 
the  Internet  at  https://ecweb.dfas.mil. 

(3)  American  National  Standards  Institute 
(ANSI)  X.12  electronic  data  interchange  (EDI) 
formats. 

(i)  Information  regarding  EDI  formats  is 
available  on  the  Internet  at  http:// 
»'\\-\v.X12.org.  . 

(ii)  EDI  implementation  guides  are 
available  on  the  Internet  at  http:// 
www.dfas.mil/ecedi. 

(4)  Another  electronic  form  authorized  bv 
the  Contracting  Officer. 

(c)  If  the  Contractor  is  unable  to  submit  a 
payment  request  in  electronic  form,  or  DoD 
is  unable  to  receive  a  payment  request  in 
electronic  form,  the  Contractor  shall  submit 
the  payment  request  using  a  method 
mutually  agreed  to  by  the  Contractor,  the 
Contrjrcting  Officer,  and  the  payineat  office. 

(d)  In  addition  to  the  requirements  of  this 
clause,  the  Contractor  shall  meet  the 
requirements  of  the  appropriate  payment 
clauses  in  this  contract  when  submitting 
pavments  requests. 

(End  of  clause) 

5.  Section  252.246-7000  is  revised  to 
read  as  follows: 

252.24&-7000    Material  Inspection  and 
Receiving  Report. 

As  prescribed  in  246.370.  use  the 
following  clause: 

Material  Inspection  and  Receiving  Report 
(MAR  2003) 

(a)  At  the  time  of  each  delivery  of  supplies 
or  services  under  this  contract,  the  Contractor 
shall  prepare  and  furnish  to  the  Government 
a  material  inspection  and  receiving  report  in 
the  manner  and  to  the  extent  required  by 
Appendix  F.  Material  Inspection  and 
Receiving  Report,  of  the  Defense  FAR 
Supplement. 

(b)  Contractor  submission  of  the  material 
inspection  and  receiving  information 
required  by  Appendix  F  of  the  Defense  FAR 
Supplement  by  using  the  Wide  Area 
WorkFlow-Receipt  and  Acceptance  (WAWF- 
RA)  electronic  form  (see  paragraph  (b)(1)  of 
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the  clause  at  252.232-7003)  fulfills  the 
requirement  for  a  material  inspection  and 
receiving  report  (DD  Form  250). 
(End  of  clause) 

[FR  Doc.  03-4085  Filed  2-20-03;  8:45  am) 
BILUNG  CODE  5001-0»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222,  223  and  224 

[Docket  No.  000320077-2302-03;  I.D. 
062501 B] 

RIN  0648-AN62 

Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation  Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  is  amending  the  turtle 
excluder  device  (TED)  regulations  to 
enhance  their  effectiveness  in  xeducing 
sea  turtle  mortality  resulting  from 
trawling  in  the  southeastern  United 
States.  NMFS  has  determined  that:  some 
current  approved  TED  designs  do  not 
adequately  exclude  leatherback  turtles 
and  large,  immature  and  sexually 
mature  loggerhead  and  green  turtles; 
several  approved  TED  designs  are 
structurally  weak  and  do  not  function 
properly  imder  normal  Tishing 
conditions:  and  modifications  to  the 
trynet  and  bait  shrimp  exemptions  to 
the  TED  requirements  are  necessary  to 
decrease  lethal  take  of  sea  turtles.  These 
amendments  cU-e  necessary  to  protect 
endangered  and  threatened  sea  turtles  in 
the  Atlantic  Area  (all  waters  of  the 
Atlantic  Ocean  south  of  the  North 
Carolina/Virginia  border  and  adjacent 
seas,  other  than  the  Gulf  Area,  and  all 
waters  shoreward  thereof)  and  Gulf  Area 
(all  waters  of  the  Gulf  of  Mexico  west  of 
81  o  W.  long,  and  all  waters  shoreward 
thereof). 

DATES:  This  final  rule  will  take  effect 
April  15,  2003,  however  it  is  not 
applicable  in  the  Gulf  Area  until  August 
21.2003. 

ADDRESSES:  Copies  of:  Epperly,  S.  P.  and 
W.G.  Teas.  2002.  Turtle  excluder 
devices  -  Are  the  escape  openings  large 
enough?  Fish.  Bull.  100:466-474,  can  be 
obtained  through  the  following  Web 
site:  http://fishbuU.noaa.gov/ 
fcontent.htm.  or  can  be  requested,  along 
with  copies  of  an  Environmental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis, 


from  the  Protected  Resources  Division, 

Southeast  Regional  Office.  9721 

Executive  Center  Drive.  North,  Suite  102 

St.  Petersburg,  FL.  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hofftnan  (ph.  727-570-5312.  fax 

727-570-5517.  e-mail 

Robert. Hoffman@noaa  gov],  or  Barbara 

A.  Schroeder  (ph.  301-713-1401,  fax 

301-713-0376,  e-mail 

Barbara.Schroeder@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata) 
turtles  are  listed  as  endangered.  The 
loggerhead  [Caretta  caretta)  and  green 
[Chelonia  mydas)  turtles  are  listed  as 
threatened,  except  for  breeding 
populations  of  green  turtles  in  Florida 
and  on  the  Pacific  coast  of  Mexico, 
which  are  listed  as  endangered. 

The  incidental  take  and  mortality  of 
sea  turtles  as  a  result  of  trawling 
activities  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
Ocean  seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions 
identified  in  50  CFR  223.206  and  50 
CFR  224.104.  The  regulations  require 
most  shrimp  trawlers  and  summer 
flounder  trawlers  operating  in  the 
southeastern  United  States  (Atlantic 
Area,  Gulf  Area,  and  summer  flounder 
sea  turtle  protection  area,  all  as  defined 
in  50  CFR  222.102)  to  have  a  NMFS- 
approved  TED  installed  in  each  net  that 
is  rigged  for  fishing  to  provide  for  the 
escape  of  sea  turtles.  TEDs  currently 
approved  by  NMFS  include  single-grid 
hard  TEDs  and  hooped  hard  TEDs 
conforming  to  a  generic  description,  two 
types  of  special  hard  TEDs  (the  flounder 
TED  and  the  Jones  TED),  and  one  type 
of  soft  TED  (the  Parker  soft  TED). 

The  TEDs  incorporate  an  escape 
opening,  usually  covered  by  a  webbing 
flap,  that  allows  sea  turtles  to  escape 
from  trawl  nets.  To  be  approved  by 
NMFS,  a  TED  design  must  be  shown  to 
be  at  least  97  percent  effective  in 
excluding  sea  turtles  during 
experimental  TED  testing  (50  CFR 
223.207(e)).  The  TED  must  meet  generic 
criteria  based  upon  certain  parameters 
of  TED  design,  configuration,  and 
installation,  including  height  and  width 
dimensions  of  the  TED  opening  through 
which  the  turtles  escape,  hi  the  Atlantic 
Area,  these  requirements  are  currently 
>35  inches  (>89  cm)  in  width  and  >12 


inches  (gteqt;30  cm)  in  height.  In  the 
Gulf  Area,  the  requirements  are  >32 
inches  (81  cm)  in  width  and  >10  inches 
(>25  cm)  in  height  (these  measurements 
are  taken  simultaneously). 

The  use  of  TEDs  has  contributed  to 
population  increases  documented  for 
Kemp's  ridley  turtles.  Kemp's  ridleys 
are  the  smallest  sea  turtle  species,  and 
adults  can  easily  pass  through  the 
current  TED  opening  dimensions.  Once 
the  most  critically  endangered  sea 
turtle,  Kemp's  ridley  nesting  levels  have 
increased  from  700-800  per  year  in  the 
mid-1980's  to  over  6,000  nests  in  2000. 
Since  1990.  corresponding  with  the 
more  widespread  use  of  TEDs  in  U.S. 
waters,  the  total  annual  mortality  of 
Kemp's  ridley  turtles  has  been  reduced 
by  44-50  percent  (TEWG,  2000).  NMFS 
believes  that  the  use  of  TEDs  has  had  a 
significant  beneficial  impact  on  the 
survival  and  recovery  of  sea  turtle 
species. 

NMFS  is  concerned  that  TEDs  are  not 
adequately  protecting  all  species  and 
size  classes  of  turtles.  There  is  new 
information  showing  that  33-47  percent 
of  stranded  loggerheads  and  1-7  percent 
of  stranded  green  txuiles  are  too  large  to 
fit  through  the  current  TED  openings. 
Comprehensive  scientific  data  on  the 
body  depths  of  these  turtles  were  not 
available  when  the  original  TED  sizes 
were  specified.  The  original  TED  sizes 
were  also  much  too  small  to  allow 
leatherback  sea  turtles  the  largest 
species  to  escape.  Instead,  NMFS  has 
attempted  to  address  the  incidental 
catch  of  leatherbacks  through  a  regime 
of  reactive  closures  that  has  proven 
ineffective.  There  is  also  concern  about 
the  status  of  loggerhead  and  leatherback 
turtle  populations:  the  northern  nesting 
population  of  loggerheads  appears  to  be 
stable  or  declining  (TEWG,  2000)  and 
nesting  of  leatherbacks  is  declining  on 
several  main  nesting  beaches  in  the 
western  North  AUantic  (NMFS  SEFSC, 
2001). 

NMFS  completed  a  biological  opinion 
(Opinion)  in  December  2002,  on  Shrimp 
Trawling  in  the  Southeastern  United 
States,  under  the  Sea  Turtle 
Conservation  Regulations  and  as 
managed  by  the  Fishery  Management 
Plans  for  Shrimp  in  the  South  Atlantic 
and  Gulf  of  Mexico.  Based  on 
information  in  a  NOAA  technical 
memorandum  completed  in  November 
2002,  (NOAA  Technical  Memorandum 
NMFS-SEFSC-490)  the  Opinion 
estimated  that  62,000  loggerhead  turtles 
and  2.300  leatherback  turtles  are  killed 
as  a  result  of  an  interaction  with  a 
shrimp  trawl.  Information  in  this 
Opinion  also  indicate  that  up  to  75 
percent  of  the  loggerhead  turtles  in  the 
Gulf  of  Mexico  and  about  2.5  percent  of 
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the  loggerheads  in  the  Atlantic  that 
encounter  a  shrimp  trawl  are  too  large 
to  escape  the  current  minimum 
openings.  The  implementation  of  this 
rule,  however,  is  expected  to  allow  all 
size  classes  of  loggerhead  and 
leatherback  turtles  to  escape.  The 
Opinion  estimated  that  implementation 
of  this  rule  will  decrease  shrimp  trawl 
related  mortality  by  94  percent  for 
loggerheads  and  96  percent  for 
leatherbacks. 

To  protect  large  green,  loggerhead  and 
leatherback  turtles  NMFS  proposed 
modifying  the  TED  regulations  to  ensure 
that  TEDs  are  capable  of  releasing  these 
large  turtles  (66  FR  17852,  April  5,  2000; 
66  FR  50148.  October  2,  2001).  The 
proposed  changes  would  have  been 
applicable  in  all  inshore  and  offshore 
waters  of  the  Southeast  United  States  as 
follows:  (1)  Require  all  hard  TEDs  to 
have  a  grid  with  a  minimum  inside 
measurement  of  32  inch  (81  cm)  by  32 
inch  (81  cm);  (2)  require  the  use  of 
either  the  double  cover  flap  TED,  a  TED 
with  a  minimum  opening  of  71-inch 
(180-cm)  straight-line  stretched  mesh, 
or  the  Parker  soft  TED  with  a  96-  inch 
(244-cm)  opening;  (3)  disallow  the  use 
of  thehooped  hard  TED;  (4)  disallow 
the  use  of  weedless  TEDs  and  the  Jones 
TED;  (5)  disallow  the  use  of  accelerator 
funnels;  (6)  require  bait  shrimpers  to  use 
TEDs  in  states  where  a  state-issued  bait 
shrimp  license  holder  can  also  fish  for 
food  shrimp  from  the  same  vessel;  and 
(7)  require  the  use  of  tow  times  on  small 
try  nets. 

Public  Comments 

The  measures  in  this  final  rule  are 
based,  in  part,  on  comments  received  on 
the  Advanced  Notice  of  Proposed  Rule 
Making  (ANPR)  (65  FR  17852.  April  5. 
2000),  the  proposed  rule  (66  FR  50148, 
October  2,  2001)  and  eight  public 
hearings  held  throughout  the 
southeastern  United  States.  NMFS 
received  23  coinments  as  a  result  of  the 
ANPR  and  8,273  comments  as  a  result 
of  the  proposed  rule  and  public 
hearings;  of  the  8.273  responses,  7,714 
were  letters  from  the  public  which  were 
similar  in  content.  NMFS  reviewed  all 
of  the  conunents  received.  Where 
appropriate,  comments  are  grouped 
according  to  general  subject  matter,  and 
references  are  made  only  to  some  groups 
or  individuals,  and  not  to  all  groups  or 
individuals  who  may  have  made  similar 
comments. 

Comment  1 :  Some  fishermen  believe 
that  the  economic  analysis  that  NMFS 
completed  for  the  proposed  rule  is 
flawed  in  the  following  ways:  (1)  The 
cost  to  retrofit  TEDs  is  far  too  low;  (2) 
the  20  percent  profit  margin  used  is  too 
high;  (3)  the  cumulative  loss  of  shrimp 


as  a  result  of  the  proposed  changes  in 
addition  to  existing  requirements  is  not 
considered;  (4)  an  analysis  of  possible 
shrimp  loss  due  to  the  prohibition  of 
accelerator  fuimels  is  lacking;  (5)  the 
emalysis  of  the  economic  impact  to 
small  businesses  is  inadequate;  (6)  the 
percentage  of  shrimp  loss  is  too  low  and 
should  be  15  to  20  percent;  (7) 
information  on  gear  replacement 
frequency  is  inaccurate;  and  (8)  the 
economic  analysis  does  not  consider  the 
effects  the  rule  will  have  on  fishermen 
in  combination  with  depressed  shrimp 
prices. 

Response:  NMFS  has  completed  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  and  Regulatory  Impact  Review 
(RIR),  in  conjunction  with  an 
environmental  assessment,  on  this  final 
rule's  effects  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  Executive  Order  (E.O.) 
12866.  This  EA/RIR/FRFA  analyzes  this 
final  rule's  effects  on  the  shrimp  fishery 
in  combination  with  past  TED  and 
Bycatch  Reduction  Devices  (BRD)  rules. 
It  also  analyzes  this  final  rule's  effects 
on  the  shrimp  fishery  in  light  of  current 
shrimp  price  information  as  well  as  the 
Ipest  available  information  from  existing 
databases  on  profit  margins,  gear  costs, 
and  the  durability  of  and  cost  to  replace 
equipment.  The  average  replacement 
cost  for  a  leatherback  TED  was  assumed 
to  be  $220,  4  TEDS  were  assumed 
necessary  for  small  vessels  and  8-10 
TEDs  for  large  vessels,  and  the  average 
useful  life  of  a  TED  was  assumed  to  be 
3  years.  In  the  assessment  of  the 
proposed  rule  NOAA  Fisheries  assumed 
a  1 -year  life  span  for  the  equipment  and 
used  a  cost  of  $45  dollars  for 
replacement.  Because  the  equipment 
was  only  expected  to  last  1  year  NOAA 
Fisheries  felt  that  replacement  costs 
would  be  low  because  the  fishermen 
would  have  to  replace  the  gear  anyway 
so  the  only  actual  cost  increase  would 
be  from  the  difference  in  cost  of  a 
leatherback  TED  verses  the  current 
TEDs.  The  assumption  of  a  20-percent 
profit  margin  was  eliminated  and, 
instead,  vessel  profits  were  internally 
calculated  based  on  expected  revenues 
and  variable  costs.  Shrimp  loss  under 
current  regulations  as  well  as  the 
proposed  regulations  was  considered 
and  discussed  in  the  analysis.  Estimates 
of  shrimp  loss  under  different  TED 
requirements  were  derived  from  test 
data  and  provided  by  the  NMFS 
Southeast  Fisheries  Science  Center 
(SEFSC).  Testing  methods  are  described 
in  the  responses  to  comments  11  and  12 
of  this  section.  The  tests  used  currenUy 
authorized  TEDs  which  include  the  use 
of  accelerator  funnels. 


To  incorporate  the  effects  of  the 
depressed  shrimp  prices,  2001  prices 
were  utilized  throughout  the 
assessment.  The  results  of  the  analysis 
indicate  that,  under  status  quo 
conditions  including  depressed  shrimp 
prices,  while  profits  (defined  as  average 
revenue  minus  average  variable  costs) 
per  vessel  in  the  Southeast  shrimp  trawl 
fishery,  are  expected  to  increase  over 
the  next  5  years,  this  will  be 
accomplished  due  to  contraction  of  the 
fishery  in  terms  of  total  effort,  which  is 
expected  to  decline  by  approximately 
5.4  percent.  The  effort  contraction  is 
comprised  of  growth  in  the  small  vessel 
fleet,  coupled  with  reductions  in  the 
large  vessel  fleet.  Since  large  vessels  are 
more  costly  to  operate,  the  resultant 
physical  profile  of  the  fleet  is,  on 
average,  smaller  with  lower  variable 
costs.  The  net  effect  is  that  shrimp    ^ 
landings  per  vessel  increase,  while 
variable  costs  per  vessel  decline, 
resulting  in  an  increase  in  profits,  as 
defined,  per  vessel.  Revenues  remain, 
however,  on  the  average,  insufficient  to 
cover  both  operating  and  fixed  costs. 
The  net  impact  of  the  proposed  rule  is 
not  expected  to  significantly  adversely 
affect  this  outcome,  with  the  change  in 
average  profits  per  vessel  ranging  from 
a  gain  of  0.5  percent  to  a  loss  of  2.4 
percent  from  the  status  quo. 

Comment  2:  Some  fishermen  believe 
that  the  shrimp  fishery  is  bearing  the 
majority  of  the  burden  for  the  recover^' 
of  sea  turtles.  They  feel  the  government 
should  help  them  out  by  implementing 
such  things  as:  (1)  a  TEL  buy-back 
program;  (2)  tax  incentives  for  using 
TEDs;  and  (3)  price  controls  and 
subsidies  on  shrimp,  similar  to  what 
com,  soybean,  and  wheat  farmers 
receive.  Fishermen  also  believe  that  the 
government  should  provide  better 
enforcement  of  Public  Law  101-162 
section  609(b).  Response:  Only  Congress 
can  authorize  programs  such  as 
equipment  buy-backs,  tax  incentives, 
and  price  controls  and  subsidies. 

Public  Law  101-162  section  609(b) 
prohibits  the  importation  of  shrimp 
harvested  with  fishing  technology  that 
nray  advefrsely  affect  such  species  of  sea 
turtles.  Under  section  609,  shrimp  may 
be  imported  from  a  harvesting  nation  for 
which  the  U.S.  government  has  certified 
that  the  nation  has  demonstrated  that  its 
regulatory  program  governing  the 
incidental  taking  of  sea  turtles  is 
comparable  to  that  of  the  United  States. 
The  Coint  of  Appeals  for  the  Federal 
Circuit  recenUy  upheld  the 
gpvenunent's  interpretation  of  section 
609  allowing  import  of  shrimp  from 
coimtries  that  are  not  certified  if  the 
exporter  and  an  official  of  the  harvesting 
nation  attest  that  the  individual 
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shipment  of  Shrimp  was  harvested 
under  conditions  that  do  not  adversely 
affect  sea  turtles.  Turtle  Island 
Restoration  Networks.  Evans,  284  F.3d 
1282  (Fed.  Cir.  March  21,  2002). 

NMFS  has  been  actively  engaged  with 
the  Department  of  State  (EK3S)  in 
enforcing  section  609  of  Public  Law 
101-162,  since  it  was  enacted  in  1990. 
Nations  with  shrimp  fisheries  in  the 
Atlantic,  Pacific  and  Indian  Oceans,  the 
Caribbean  Sea,  and  the  Gulf  of  Mexico 
have  faced  trade  restrictions  on  their 
commercially  harvested  shrimp  exports 
to  the  United  States.  In  most  cases,  these 
embargoes  remained  in  place  until  the 
national  government  implemented  a  sea 
turtle  protection  program  comparable  in 
effectiveness  to  that  of  the  United 
States.  Embargoes  on  wild  caught 
shrimp  from  nations  with  ineffective 
enforcement  regimes  have  also  been 
enacted.  NMFS  and  DOS  visit 
participating  countries  regularly  to 
observe  the  performance  of  the  foreign 
TED  programs  and  ensure  that 
certifications  made  pursuant  to  section 
609  are  based  on  the  best  information 
available.  DOS  has  determined  that 
section  609's  embargo  provision  only 
applies  to  wild-harvested  shrimp  and 
not  to  aquacultured  shrimp  which  make 
up  the  majority  of  U.  S.  imports. 

Comment  3:  Some  fishermen 
commented  that  the  larger  TEDs  could 
not  be  pulled  by  boats  with  small  trawls 
and  that  large  turtles  would  be  unable 
to  pass  through  the  neck  of  the  trawl  to 
reach  the  grid.  Also,  a  71-inch  (180-cm) 
opening  installed  in  a  small  trawl  will 
not  properly  support  the  TED.  The  TED 
would  become  wobbly,  lose  its  angle, 
and  may  rip  away  from  the  trawl. 

Response:  During  their  June  2002. 
TED  testing  trip  to  Panama  City.  FL. 
NMFS  gear  technicians  tested  the  71- 
inch  (180-  cm)  opening  in  a  small  trawl 
and  found  that  it  could  be  effectively 
used  in  a  trawl  with  a  1 20-mesh 
extension.  The  gear  technicians  used  a 
model  leatherback  turtle  to  determine  if 
it  could  move  through  the  trawl  neck 
and  reach  the  grid.  The  model  turtle  is 
an  aluminum  pipe  frame  that  is  made  to 
resemble  a  leatherback  turtle  that  is  40 
inches  wide  (102  cm)  by  21  inches  deep 
(53  cm).  These  dimensions  are  based  on 
the  average  measurements  taken  of  15 
nesting  leatherback  turtles.  The  gear 
technicians  were  able  to  pass  the  model 
through  the  trawl  with  a  120  mesh 
extension  to  the  grid  and  out  the  71  inch 
(180  cm)  opening.  NMFS  believes  that 
the  use  of  a  71  inch  (180  cm)  TED  or  the 
double  cover  flap  TED  in  a  small  trawl 
will  be  effective  for  large  turtle  release 
and  fishing  efficiency. 

Gear  technicians  also  tested  the  use  of 
a  140-mesh  extension  in  a  small  trawl. 


The  trawl's  performance  was  not  altered 
by  the  use  of  the  larger  extension.  The 
larger  extension  also  made  the 
installation  of  the  large  TED  easier  and 
the  extra  webbing  made  for  a  stronger 
installation  and  allowed  the  TED  to 
maintain  its  angle  better.  The  model 
leatherback  also  passed  through  the 
trawl  to  the  grid  and  out  the  opening 
more  easily  than  it  did  through  the  trawl 
with  the  120  mesh  extension.  NMFS 
believes  that  fishermen  who  use  small 
trawls  may  want  to  use  a  140  mesh 
extension  with  the  new.  larger  TED  to 
provide  better  fishing  and  turtle  release 
performance. 

Comment  4:  Some  fishermen  and  the 
Georgia  Department  of  Natural 
Resources  (GA  DNR)  believe  that  the 
grid  size  should  be  32  inches  (81  cm) 
measured  from  the  outside  of  the  TED 
frame,  not  the  inside.  This  is  the  grid 
size  many  fishermen  use. 

Response:  NMFS  is  requiring  a 
minimum  grid  size  of  32  inches  (81  cm) 
by  32  inches  (81  cm)  outside 
measurement,  rather  than  the  inside 
measurement  originally  proposed.  TEDs 
of  this  size  can  be  used  effectively  with 
the  larger  escape  opening  dimensions. 
This  change  may  eliminate  gear 
replacement  costs  for  many  fishermen. 

Comment  5:  The  GA  DNR  believes 
that  the  dimensions  of  the  cuts  for  the 
neftn  opening  should  be  the  same 
dimensions  as  those  for  the  current 
leatherback  TED.  not  the  dimensions 
that  were  proposed.  GA  DNR  reports 
that  only  9  out  of  61  captains  who  use 
the  current  leatherback  TED  claim  that 
the  TED  loses  shape  faster  than  the  35 
inch  (89  cm)  by  12  inch  (30  cm)  TED. 
They  also  suggest  that  to  reduce  stress 
in  the  trawl,  the  grid  should  be  oval 
with  dimensions  of  at  least  31  inches 
(79  cm)  by  42  inches  (107  cm). 

Response:  NMFS  disagrees  that  the 
dimensions  of  the  new  opening  should 
be  those  currently  required  for  the 
leatherback  opening.  However.  NMFS 
agrees  that  the  dimensions  should  be 
altered  from  the  opening  specified  in 
the  proposed  rule.  Based  on  further 
information  from  fishermen  who  use  the 
current  leatherback  TED  and  additional 
testing  of  the  new  opening,  the  cuts  for 
the  new  71-inch  (181-cm)  TED  will  be 
as  follows:  Two  26  inch  (66  cm)  cuts 
forward  of  the  TED  frame  and  one  71- 
inch  (181-  cm)  cut  across  the  top  of  the 
opening.  NOAA  gear  technicians  tested 
the  71-inch  (181-cm)  TED  with  three 
different  cuts,  to  determine  which  cut 
would  be  most  capable  of  releasing  a 
leatherback  turtle.  This  testing  was 
conducted  by  using  the  model 
leatherback  described  in  the  response  to 
comment  3.  The  model  leatherback 
passed  through  the  71-inch  (181-cm) 


TED  with  an  opening  made  with  a  71- 
inch  (181-cm)  by  26-inch  (66-cm)  cut 
more  easily  than  it  did  through  the  71- 
inch  TED  with  an  opening  made  with  a 
71-inch  (181  cm)  by  20-inch  (51-cm) 
cut;  however,  there  was  little  to  no 
difference  between  an  opening  made 
with  a  71-  inch  {181-cm)  by  26-inch 
(66-cm)  cut  and  an  opening  made  with 
an  83-inch  (211-cm)  by  26-inch  (66- 
cm)  cut  (the  dimensions  of  the  current 
leatherback  TED).  NMFS  believes  that 
the  71-inch  (181-  cm)  by  26-inch  {66- 
cm)  cut  results  in  a  stronger  TED  than 
the  83-  inch  (211-cm)  by  26-inch  (66- 
cm)  cut  because  the  former  cut  takes  out 
less  webbing. 

Although  an  oval  grid  with 
measurements  of  31  inches  (79  cm)  by 
42  inches  (107  cm)  may  work  well  with 
the  new  opening  sizes,  NMFS  believes 
that  other  size  and  shaped  grids  will 
also  work  well.  Allowing  different  grid 
sizes  and  shapes  will  allow  fishermen 
greater  flexibility  in  customizing  their 
gear  to  help  meet  the  demands  of  the 
different  areas  in  which  they  fish. 

Comment  6:  Net  makers,  fishermen, 
and  various  state  agencies  are  concerned 
with  the  elimination  of  gear  that  works 
well  in  their  areas  such  as  the  Coulon 
TED.  weedless  TED.  and  accelerator 
funnels.  Fishermen  believe  that  the  new 
TED  requirements  will  minimize 
options  to  choose  gear  that  will 
optimize  shrimp  catch  while  still 
protecting  turtles. 

Response:  NMFS  agrees  and  is 
allowing  the  weedless  TED,  hooped 
hard  TED  (of  which  the  Coulon  TED  is 
one  type),  and  accelerator  fuimels  to  be 
used  in  certain  areas  and  with  certain 
conditions.  These  areas  and  conditions 
are  described  in  detail  in  the  codified 
language  below,  and  are  only  briefly 
described  here.  Hooped  hard  TEDs.  of 
which  the  Coulon  TED  is  a  variety,  can 
be  modified  to  release  large  loggerhead 
turtles  but  caimot  be  modified  to  release 
leatherback  turtles;  therefore.  NMFS 
believes  that  this  TED,  with  the 
modifications  to  release  large 
loggerheads,  can  be  used  in  those 
inshore  areas  where  leatherbacks  are 
uncommon.  The  weedless  TED  can  be 
strengthened  through  the  use  of  a  brace 
bar  which  will  reinforce  the  grid  bars  to 
keep  them  from  bending  toward  the 
back  of  the  TED.  This  will  eliminate  the 
problem  which  caused  NMFS  to 
propose  banning  the  weedless  TED. 
Recent  testing  by  gear  technicians  has 
shown  that  accelerator  funnels  with 
increased  dimensions  to  allow  the 
escape  of  large  loggerhead  and 
leatherback  turtles  can  work  effectively. 

Comment  7:  Louisiana  fishermen 
encounter  a  large  number  of  objects  and 
debris  that  force  open  the  TED  flap 
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causing  shrimp  loss.  They  claim  that 
contrary  to  NMFS  statements  that  larger 
openings  will  allow  debris  to  escape, 
the  shrimp  losses  will  be  compounded 
with  the  larger  opening  as  water 
pressure  forces  these  items  to  stay 
against  the  grid  and  the  same  water 
pressure  opens  the  flap. 

Response:  The  experiences  of 
fishermen  on  the  east  coast  who  have 
used  the  leatherback  TED  extensively 
indicate  that  if  this  TED  is  properly 
maintained  it  will  expel  debris  better 
than  TEDs  with  smaller  openings. 
NMFS  realizes  that  fishing  conditions  in 
the  Atlantic  may  differ  from  the  Gulf; 
however.  NMFS  believes  that  there  is  a 
greater  chance  of  debris  blocking  the 
grid  and  holding  open  the  flap  in  TEDs 
with  smaller  openings  which  may  result 
in  greater  shrimp  loss.  Larger  openings 
would  prevent  the  debris  from 
accummulating  in  front  of  the  TED 
thereby  allowing  the  flap  to  close. 

Comment  8:  Environmental 
organizations  state  that  the  proposed 
rule  allows  the  use  of  the  Parker  soft 
TED  which  should  be  eliminated  as  an 
approved  TED.  They  claim  soft  TEDs 
stretch  over  time  and  are  less  effective 
than  hard  grid  TEDs  in  excluding 
turtles. 

Response:  NMFS  looked  at  many 
aspects  of  the  Parker  soft  TED's 
performance  over  a  30-month  period  in 
both  the  Gulf  of  Mexico  and  the  Atlantic 
Ocean.  Observer  data  show  a  favorable 
comparison  between  the  efficiency  of 
the  Parker  TED  and  approved  hard 
TEDs.  Information  from  NOAA 
enforcement  indicates  that  the  Parker 
TED  is  used  more  in  the  Atlantic  than 
in  the  Gulf,  but  even  in  the  Atlantic  the 
use  is  low  (<50  boats).  NOAA 
enforcement  has  found  that  the 
compliance  rate  is  good  on  the  boats 
that  do  use  the  Parker  TED.  NMFS'  gear 
specialists  provided  training  to  net  shop 
owners,  net  manufacturers,  and 
fishermen  in  the  proper  installation  and 
use  of  the  Parker  TED.  For  these 
reasons,  NMFS  believes  that  this  TED 
can  be  used  effectively  to  protect  turtles. 
However,  as  with  all  TEDs.  maintenance 
is  important.  For  example,  netting  can 
stretch  over  time  which  can  cause  a 
Parker  soft  TED  to  lose  its  shape. 
Similar  maintenance  (e.g.  to  maintain 
TED  angle)  is  also  required  for  hard 

TEDs. 

Comment  9:  Fishing  organizations 
believe  the  Andrews-style  soft  TED 
should  be  re-certified  for  use  as  an 
approved  TED. 

Response:  NMFS  disapproved  the  use 
of  the  Andrews  soft  TED  (61  FR  66933, 
December  19, 1996)  after  extensive 
testing  demonstrated  that  this  JED  did 
not  exclude  turtles  effectively. 


Modifications  to  the  Andrews  soft  TED 
were  tested  by  NMFS  with  direction 
from  an  industry-led  TED  testing 
advisory  panel  in  1996,  1997,  and  1998. 
Most  design  versions  of  this  TED  did 
not  pass  the  small  tiutle  protocol  with 
the  exception  of  two  designs  tested  in 
1998.  Following  the  1997  tests, 
members  of  the  industry-led  soft  TED 
advisory  panel  evaluated  shrimp 
retention  with  the  modified  Andrews 
TED  aboard  a  commercial  shrimp 
trawler.  The  panel  reported  that  the 
modified  Andrews  TED  had  an 

estimated  shrimp  loss  of  20  percent 

when  compared  to  a  hard  TED.  The  TED 
testing  review  committee  (which  is 
made  up  of  representatives  from  the 
shrimp  industry,  envirorunental  groups 
and  NMFS)  recommended  that  before 
pursuing  final  certification  of  the 
designs  tested  in  1998,  industry  should 
test  these  designs  for  shrimp  retention. 
To  NMFS'  knowledge,  these  designs 
have  not  been  tested  for  shrimp 
retention  by  industry. 

Comment  JO: Fishermen, 
environmental  organizations,  and  state 
agencies  believe  tihat  the  double  cover 
flap  TED  needs  further  testing  to 
determine  its  ability  to  exclude  sea 
tiulles. 

Response:  Results  fitjm  NMFS' testing 
indicate  the  double  cover  flap  TED 
design  was  effective  at  excluding  the 
model  leatherback  described  in  the 
response  to  comment  3.  During  TED 
testing  in  2000,  2001,  and  2002.  a  total 
of  71  loggerhead  turtles  (captive-reared 
2-  and  3-year  olds)  were  exposed  to  the 
double  cover  flap  TED  under  test 
protocols  (5  minute  exposure).  Of  the  71 
turtles,  69  escaped  and  2  were  captured 
which  equates  to  a  97  percent  escape 
success  rate.  The  model  leatherback  was 
sent  through  the  double  cover  flap  a 
total  of  10  times.  5  times  in  a  bottom 
opening  version  and  5  times  in  a  top 
opening  version.  The  test  was 
performed  by  a  diver  swimming  through 
the  trawl  with  the  model  and  pushing 
it  through  the  TED  opening.  During  this 
test,  the  diver  was  able  to  push  the 
model  through  either  opening  with  ease. 
When  the  model  was  inverted 
(simulating  the  dorsal  surface  of  the 
turtle  being  against  the  TED  frame)  the 
diver  was  still  able  to  push  the  model 
through  the  opening  with  ease.  During 
offshore  testing  of  the  double  cover  flap 
TED,  aboard  the  R/V  GEORGL\ 
BULLDOG  in  May  2002,  a  total  of  7  wild 
turtles  were  videotaped  escaping  (all 
turtles  were  hard  shell  turtles  and 
appeared  to  be  loggerheads).  The  time  it 
took  for  turtles  to  escape,  once 
encountering  the  TED,  ranged  irom  12 
seconds  to  1  minute  and  11  seconds. 
Based  on  estimation  of  carapace  length, 


NMFS  believes  that  both  adult  and  sub- 
adult  turtles  were  represented  in  the 
sample. 

Comment  1 1 :  Some  shrimp  fishermen 
believe  that  the  shrimp  loss  data 
gathered  by  NMFS  on  the  double  cover 
flap  TED  are  flawed  in  many  respects, 
including:  (1)  the  tests  were  not 
conducted  in  areas  representative  of 
where  they  fish;  (2)  sample  sizes  were 
too  small  to  be  statistically  valid;  (3)  the 
tests  were  done  outside  the  shrimping 
season  with  low  catch  rates  and  low 
loads  in  the  bag  end.  Higher  loads 
would  cause  more  water  to  back  up  and 
force  open  the  flap  and  cause  additional 
shrimp  loss. 

Response:  Since  publication  of  the 
proposed  rule,  NMFS  conducted  further 
testing  of  the  double  cover  flap  TED. 
From  January  through  August,  2002,  the 
double  cover  flap  TED  has  been  tested 
against  current  commercially  available 
TEDs  for  shrimp  loss  aboard  12 
conunercial  shrimp  trawlers  in  the  Gulf 
Area,  and  one  trawler  in  the  Atlantic 
Area.  In  the  Gulf  Area,  7  vessels  fished 
in  inshore  and  near  shore  areas  (2  in 
Texas,  2  in  Louisiana,  1  in  Mississippi, 
1  in  Alabama  and  1  in  Florida).  Offshore 
testing  was  conducted  along  the 
northeast  coast  of  Florida  by  one  vessel, 
the  pink  shriihp  grounds  of  southwest 
Florida  by  two  vessels,  Louisiana  by  two 
.  vessels  and  Texas  by  one  vessel.  In 
order  to  obtain  statistically  valid  data,  a 
minimum  of  20  comparative  tows  were 
conducted  during  each  trip.  Testing  has 
included  the  shrimp  season  openings  in 
Texas,  Louisiana,  and  Mississippi.  A 
total  of  305  comparative  tows  were 
conducted.  The  double  cover  flap  TED 
experienced  a  0.1  percent  shrimp  gain 
when  compared  to  current 
conimercially  available  TEDs.  which  is 
not  statistically  different  from  zero. 
Excessive  shrimp  loss  due  to  back 
washing  and  large  catch  loads  were  not 
experienced  during  the  tests  tff-date. 
Additionally,  several  vessel  captains 
have  remarked  that  the  double  cover 
flap  appears  to  work  better  in  excluding 
debris  such  as  sticks,  grass,  and 
jellyfish. 

Comment  12:  Fishermen  were 
concerned  about  missing  data  on  shrimp 
loss  estimates  used  in  the  proposed  rule. 
They  allege  the  NMFS  report  on  shrimp 
loss  data  did  not  contain  information 
from  58  tows  comparing  shrimp  loss 
between  the  modfication  and  standard 
TEDs  and  that  the  lack  of  providing  data 
from  all  observed  tows  may  reflect 
selective  reporting.  They  also  believe    . 
the  report  lacked  information  on  trawl 
sizes  used  during  the  tests  and  the  size 
of  the  shrimp  that  were  caught. 

Response:  The  data  set  in  question 
resulted  from  testing  conducted  in  2000. 
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That  data  set  did  not  include 
unsuccessful  tows.  Unsuccessful  tows 
are  those  that  include  problems  which 
would  bias  the  data  in  a  manner 
unrelated  to  the  TED,  i.e.,  fouled  tickler 
chain,  torn  nets,  and  catches  dumped 
together.  As  a  result,  data  gathered  from 
such  tows  can  not  be  used  to  make  a 
judgment  on  the  functioning  of  the  TED. 
The  58  tows  referenced  in  this  comment 
had  one  or  more  of  these  problems  and 
were  therefore  not  included  in  the  data 
set.  However,  all  tows  are  recorded  by 
the  observer  and  any  problems  are 
noted.  These  records  are  archived  and 
are  available  upon  request. 

Shrimp  size  is  not  always  recorded  by 
the  observer.  The  database  may  provide 
shrimp  size  for  selected  trips  and  can  be 
queried  upon  request.  Trawl  sizes 
varied  depending  on  the  captain  of  the 
vessel;  however,  during  comparative 
tows,  the  size  and  type  of  each  trawl 
used  during  a  tow  were  the  same  for  the 
control  TED  and  the  experimental  TED. 

Comment  13:  Various  state  agencies 
and  Hshermen  indicate  that  large  turtles 
are  not  found  in  their  state  waters.  Since 
1968,  three  turtles  were  recorded  caught 
in  shrimp  trawl  nets  during 
independent  fishery  trawl  surveys 
conducted  in  state  waters  by  Alabama, 
Mississippi,  Louisiana  and  Texas. 

Response:  NMFS  does  not  agree  that 
the  lack  of  sea  turtle  captures  in  state 
waters  during  fishery  independent 
sampling  represents  an  absence  of  sea 
turtles.  Stranding  information,  observed 
captures,  and  survey  data  indicate  that 
large  loggerhead  and  leatherback  turtles 
can  be  found  in  Alabama,  Mississippi, 
Louisiana,  and  Texas  state  waters. 

The  fishery  independent  sampling 
that  is  the  subject  of  these  comments  is 
conducted  mostly  with  small  trawls  of 
16  ft.  (5  m)  or  less  (although  a  small 
percentage  were  conducted  with  40-  ft. 
(12-m)  trawls),  with  short  tow  times  (10 
to  15  minutes)  which  reduce  the 
probability  that  the  trawls  would  catch 
sea  turtles.  The  purpose  of  these 
sampling  programs  is  generally  to 
record  target  catch  and  finfish  bycatch 
and,  therefore,  are  not  necessarily 
representative  of  shrimp  fishing  effort 
and/or  areas  fished.  However,  NMFS 
did  consider  this  information  and 
researched  the  possibility  of  allowing 
the  use  of  smaller  TED  sizes  in  all  Gulf 
state  water^.  Based  on  the  information 
below,  leatherbacks  occur  in  all  offshore 
waters  which  warrants  the  use  of  a  TED 
capable  of  releasing  them. 

Strandings  in  inshore  waters  likely 
are  underestimated  due  to  the  difficulty 
in  surveying  areas  that  generally  are 
marshlands  or  do  not  have  sandy 
beaches.  For  the  same  reasons,  offshore 


strandings  on  much  of  the  coastline  of 
Louisiana  are  underestimated. 

The  greatest  proportion  of  loggerheads 
stranding  that  are  too  large  to  fit  through 
current  TED  openings  is  in  the  Gulf 
Area,  where  the  current  minimum 
height  opening  is  10  inches  (25  cm) 
(compared  to  12  inches  (31  cm)  in  the 
Atlantic  Area).  In  the  western  Gulf  of 
Mexico,  an  aimual  average  of  63  percent 
of  stranded  loggerheads  offshore  and  48 
percent  of  stranded  loggerheads  inshore 
were  larger  than  the  dimensions  of  the 
current  minimum  TED  opening.  In  the 
eastern  Gulf  of  Mexico,  the  values  are  89 
percent  offshore  and  80  percent  inshore. 
The  proportions  are  less  in  the  Atlantic 
Area:  27  percent  offshore  and  17  percent 
inshore,  but  because  the  number  of 
turtles  stranding  in  the  Atlantic  Area  is 
higher,  the  actual  number  of  animals  too 
large  to  fit  through  the  openings  is 
comparable  to  the  number  of  strandings 
that  are  too  large  in  the  Gulf  Area.  Based 
on  1995-99  data,  each  year 
approximately  250  loggerheads  that  are 
too  large  to  fit  through  existing  TED 
openings  strand  in  each  area; 
approximately  13  percent  of  these  occur 
in  inshore  waters.  Based  on  strandings, 
reported  incidental  captures,  NMFS 
Beaufort  project.  Cooperative  Marine 
Turtle  Tagging,  N.C.  public  sightings, 
observer  data  (Gulf  and  South  Atlantic 
Fisheries  Development  Foundation  and 
NMFS),  aerial  surveys  (SETS, 
Pascagoula  Oil  Platform  Association 
data,  GOM  red  drum  surveys  of  1987. 
1995,  and  1999,  NEFSC  1995  and  1998 
surveys,  CETAP,  SEAS92  and  SECAS95, 
MATS95,  GulfCet  I,  GulfCet  II,  and 
GoMex  surveys),  and  telemetry  tracks, 
loggerheads  are  distributed  ubiquitously 
in  the  Southeast  United  States,  generally 
occurring  in  all  areas,  inshore  and 
offshore,  and  at  all  times  when  shrimp 
trawling  activity  is  likely  to  occur. 

Leatherback  tiulles  are  distributed 
throughout  the  Southeast  United  States, 
but  are  not  as  abundant  as  loggerheads. 
Leatherbacks  are  predominantly  found 
in  offshore  waters  but  infrequently  enter 
inshore  waters.  In  the  Gulf  Area,  8 
percent  of  leatherbacks  stranding  were 
found  on  inshore  beaches  and  in  the 
Atlantic  Area  1 1  percent  were  reported 
from  inshore  waters.  The  actual  number 
of  turtles  stranding  in  inshore  waters, 
however,  is  small:  seven  in  the  Gulf 
Area  from  1995-1999  and  21  in  the 
Atlantic  Area  for  the  same  time  period, 
for  an  average  of  six  leatherback  turtles 
stranding  annually  in  southeast  inshore 
waters.  Based  on  the  same  information 
used  for  loggerhead  turtles  above, 
leatherbacks  occur  offshore  during  all 
seasons  when  shrimp  trawling  activity 
is  expected  to  occur.  The  number  of 
strandings  on  offshore  beaches  is 


significantly  more  than  in  inshore 
waters:  the  average  is  56  animals  per 
year  in  the  Atlantic  and  Gulf  Areas 
offshore  beaches  combined. 

This  information  is  discussed  in 
greater  detail  in  Appendix  A  of  the 
environmental  assessment  prepared  for 
this  final  rule,  which  can  be  obtained 
from  NMFS  (see  ADDRESSES). 

Comment  14:  Fishermen  believe  that 
better  abundance  and  distribution  data 
on  sea  turtles  are  needed,  and  that 
NMFS  should  identify  an  acceptable 
level  of  strandings.  They  have  observed 
more  turtles  today  than  ever  before  and 
anticipate  an  increase  in  interactions. 

Response:  NMFS  agrees  that  increases 
in  stranding  levels  may  be  related  to 
increases  in  certain  turtle  populations, 
but  the  populations  of  particular 
concern  for  this  final  rule  -leatherbacks 
and  northern  subpopulation 
loggerheads-  are  not  increasing.  In 
addition,  there  are  many  other  factors 
that  could  cause  strandings  to  increase 
including  a  change  in  fishing  practices. 
NMFS  is  unable  to  identify  a  stranding 
level  that  would  trigger  an  adjustment  to 
management  measures.  In  their  1998 
report  to  NMFS,  the  Turtle  Expert 
Working  Group  (TEWG)  analyzed 
existing  data  on  the  population  status 
and  trends  of  the  loggerhead  and 
Kemp's  ridley  turtles.  The  TEWG 
concluded  that  an  estimation,  derived 
from  stranding  data,  of  the  maximum 
number  of  individual  loggerheads  or 
Kemp's  ridleys  that  can  be  taken 
incidentally  to  commercial  fishing 
could  not  be  made.  The  TEWG 
determined  that  strandings  were  an 
underestimate  of  nearshore  mortality 
and  were  inadequate  for  determining 
the  population's  actual  status.  Recovery 
goals  for  the  Atlantic  populations  are 
identified  in  the  joint  NMFS  and  U.S. 
Fish  and  Wildlife  ESA  Recovery  Plans 
completed  in  the  early  1990s  (see 
ADDRESSES  for  copies  or  visit  http:// 
www.nmfs.noaa.gov/endangered.htm). 
NMFS  agrees  that  data  on  abundance 
and  distribution  can  be  improved. 
NMFS  is  currently  supporting  in-water 
population  studies  in  Florida  and  North 
Carolina.  NMFS  also  conducted  a  pilot 
aerial  survey  for  loggerhead  and 
leatherback  turtles  in  the  coastal  waters 
of  the  Mid-Atlantic  in  July  2000,  to 
investigate  whether  line  transect 
methodology  can  be  used  to  produce 
precise  estimates  of  marine  turtle 
abundance.  NMFS  intends  to  revise  the 
existing  recovery  plans  in  the  near 
futvue.  These  revisions  will  likely 
include  additional  research 
recommendations  to  improve  our 
understanpiihg  of  turtle  abundance  and 
distribution. 
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Comment  15:  Fishermen  are 
concerned  that  data  are  lacking  on  the 
causal  relationship  between  strandings 
and  shrimp  fishing.  For  example,  in 
May  of  2000,  22  turtles  stranded  along 
the  South  Carolina  coast  while  the 
shrimp  fishery  was  operating.  Yet  in 
May  2001,  21  turtles  stranded  along  that 
coast  in  the  absence  of  shrimp  fishing. 
They  stated  that  recreational  fishers  and 
boaters,  habitat  loss,  and  pollution  are 
all  sources  of  strandings. 

Response:  NMFS  agrees  there  are 
many  causes  that  contribute  to 
strandings.  Causes  include,  but  are  not 
limited  to,  diseases,  boat  strikes, 
ingestion  of  marine  debris,  dredging, 
power  plant  entrainment,  and  incidental 
capture  in  fisheries.  The  cause  of  death 
can  only  be  determined  in  a  limited 
number  of  cases  such  as  when  gear  is 
associated  with  the  carcass.  However, 
there  are  other  sources  of  data  that 
provide  substantial  evidence  to  indicate 
that  shrimp  trawling  is  the  main 
contributing  factor  to  sea  turtle 
mortality  (Magnuson  et  dl.,  1990; 
Caillouet  et  al.,  1991, 1996;  Crowder  et 
al..  1995;  TEWG,  2000).  In  1989,  a 
Committee  on  Sea  Turtle  Conservation 
was  fonned  under  the  auspices  of  the 
National  Research  Council  (NRC).  The 
charge  to  NRC  was  to  review  the 
scientific  and  technical  information 
pertaining  to  the  conservation  of  sea 
turtles  and  the  causes  and  significance 
of  turtle  mortality.  The  NRC  found  that, 
"Of  all  known  factors,  by  far  the  most 
important  soiu-ce  of  death  was  the 
incidental  capture  of  turtles  (especially 
loggerheads  and  Kemp's  ridleys)  in 
shrimp  trawling."  The  NRC  report  is 
based  on  niunerous  data  sources 
including  shrimpiiig  effort  correlations 
with  stranding  levels,  independent 
trawl  surveys,  and  tags  returned  from 
turtles  that  were  incidentally  captured 
in  shrimp  trawl  nets.  In  addition  to  the 
NRC  report,  NMFS'  observers  have 
docmnented  incidental  capture  of  sea 
turtles  in  shrimp  trawl  nets  throughout 
the  southeastern  Atlantic  Ocean  and 
Gulf  of  Mexico.  The  NMFS  Shrimp 
Trawl  Observer  Program  observed  2,833 
sea  days  between  January  2000  and  May 
2002.  During  this  time  NMFS  observers 
documented  the  incidental  capture  of  49 
sea  turtles.  These  turtles  were  captured 
id  various  locations  (4  were  captiu-ed  in 
'  the  offshore  waters  of  Texas,  5  in  the 
offshore  waters  of  Alabama,  1  in  the 
nearshore  waters  (state  waters)  of 
Alabama,  5  in  the  nearshore  waters  of 
South  Carolina,  1  in  the  offshore  waters 
of  Louisiana,  2  in  the  nearshore  waters 
of  Louisiana,  2  in  the  nearshore  waters 
of  Mississippi,  4  in  the  offshore  waters 
of  eastern  Florida,  14  in  the  nearshore 


waters  of  western  Florida,  and  10  in  the 
offshore  waters  of  western  Florida). 
The  November  2000  TEWG  report 
cites  studies  that  show  that  the  use  of 
TEDs  has  significantly  reduced 
strandings  over  the  period  1980-1997    , 
by  an  estimated  40  percent  in  South 
Carolina  and  58  percent  in  Georgia, 
relative  to  strandings  estimates  without 
TEDs.  The  TEWG  also  indicates  that  a 
significant  TED  effect  on  strandings  is 
detectable  through  the  time  series 
analysis  of  biweekly  data,  in  spite  of  the 
increasing  trend  in  emnual  strandings. 
Recent  work  in  Georgia  that  takes 
shrimp  landings  into  account  show 
strandings  per  imit  of  shrimp  catch  were 
reduced  37  percent  with  the  use  of 
TEDs. 

Comment  1 6:  Some  environmental 
groups  and  state  agencies  commented 
that  data  collected  from  key  nesting 
beaches  in  the  Atlantic  Ocean  indicate 
that  the  leatherback  txulle  nesting 
population  may  be  declining.  Globally, 
leatherbacks  are  experiencing  a  severe 
decline.  They  also  state  that  the 
northern  nesting  population  of 
loggerhead  tiutles  has  declined  and  the 
portion  of  the  northern  nesting 
population  that  nests  in  South  Carolina 
has  decreased  by  as  much  as  47  percent 
in  the  past  20  years.  Therefore,  they 
allege  that  large  TEDs  are  essential  to 
ensure  the  recovery  of  these  species. 
Large  TEDs  allow  large  juvenile  and 
sexually  mature  loggerheads  and  green 
turtles,  as  well  as  leatherback  turtles  to 
escape  and  decrease  escape  times  for  all 
turtles  thereby  making  TEDs  more 
effective.  , 

Response:  NMFS  is  requiring  larger 
openings  of  TEDs  as  described  in  the 
Siunmary  of  the  Final  Rule  and  the 
Provisions  and  Justification  of  the  Final 
Rule  section  of  this  notice. 

Comment  1 7:  Fishermen  believe  that 
current  data  do  not  justify  the  use  of 
these  larger  TEDs  in  all  areas  and  times. 
The  year-round  use  of  the  leatherback 
TED  is  uimecessary.  Additional  research 
is  necessary  to  ensure  that  burdens  are 
not  placed  on  the  industry  without  a 
corresponding  benefit  to  turtles. 

Response:  Data  from  multiple  soiut;es. 
including  at-sea  observer  programs, 
aerial  sightings,  public  reports, 
incidental  captiu-es  and  strandings 
documented  through  the  Sea  Tvutle 
Stranding  and  Salvage  Network 
(STSSN),  support  the  use  of  a  TED 
capable  of  releasing  leatherback  turtles 
in  all  offshore  waters  and  a  TED  capable 
of  releasing  large  loggerhead  turtles 
throughout  the  southeastern  Atlantic 
Ocean  and  Gulf  of  Mexico.  Loggerheads 
are  documented  in  all  inshore  and 
offshore  areas,  whereas  leatherbacks  are 
predominantly  found  in  offshore  waters 


"but  infrequently  enter  inshore  waters. 
Additionally,  both  loggerheads  and 
leatherbacks  occur  in  shrimping  areas 
during  all  seasons  when  shrimp 
trawling  activity  is  expected  t6  occur 
(see  NMFS  response  to  Comment  13). 

Comment  18:  The  Gulf  and  South 
Atlantic  Fisheries  Foundation  states  thai 
there  must  be  appropriate  resources  ta 
conduct  a  comprehensive  industry 
review  of  turtle  information  and 
perform  analysis  of  the  massive  data 
sets.  This  would  include  stock 
assessment  evaluations  and  economic 
analysis. 

Response:  A  significant  amount  of 
available  data  were  reviewed  by  the 
NRC  when  they  made  their  1990 
findings  (see  conunent  15).  The  latest 
stock  assessment  on  the  leatherback  and 
loggerhead  turtles  conducted  by  NMFS 
(National  Marine  Fisheries  Service 
Southeast  Fisheries  Science  Center. 
2001)  was  extensively  reviewed  by  an 
independent  peer  review  process  UM 
Independent  System  for  Peer  Reviews  - 
whose  findings  supported  the  quality  of 
the  stock  assessment  and  can  be 
obtained  upon  request  (see  ADDRESSES). 

Comment  19:  Environmental 
organizations  believe  that  the  effects  on 
sea  tiulle  populations  as  a  result  of 
inadequate  TEDs  far  outweigh  the 
impacts  that  may  occur  on  nesting 
beaches;  whereas,  fishermen  believe 
that  nesting  beach  and  nest  protection 
should  be  stressed  before  new 
regulations  on  fishermen  tak6  place. 

Response:  NMFS  shares  responsibility 
with  the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  for  sea  turtle  recovery  actions 
under  the  ESA.  NMFS  is  responsible  for 
addressing  threats  in  the  marine 
environment  while  the  USFWS  oversees 
recovery  actions  on  the  nesting  beaches. 
As  outlined  in  all  of  the  Atlantic  sea 
turtle  joint  ESA  Recovery  Plans,  both 
threats  on  the  nesting  beaches  and  in 
the  marine  environment  must  be 
addressed  in  order  to  recover  these 
listed  species.  Programs  to  protect  nests 
and  hatchlings  have  been  ongoing  for 
many  years.  A  primary  example  is  the 
joint  Mexico/U.S.  protection  program 
for  Kemp's  ridleys  at  Rancho  Nuevo  that 
began  in  the  late  1970s.  Nesting  beaches 
throughout  the  southeastern  U.S.  are 
protected  by  the  states,  Department  of 
Interior,  Department  of  Defense,  and  the 
public.  NMFS  must  continue  to  reduce 
incidental  capture  in  shrimp  trawl 
fisheries  when  data  support  that 
modifications  to  existing  TED 
requirements  are  necessary. 

Comment  20:  Environmental 
organizations  feel  it  is  illegal  for  NMFS 
to  imperil  threatened  and  endangered 
species  by  delaying  the  implementation 
of  this  final  rule  to  alleviate  short-term 
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economic  impacts.  They  believe  that  the 
provisions  of  the  proposed  rule  should 
be  implemented  as  is,  without  the  1- 
year  delay. 

Response:  This  final  rule  will  be 
implemented  for  the  Atlantic  Area  on 
April  15,  2003,  and  for  the  Gulf  Area  6 
months  after  its  publication  in  the 
Federal  Register.  NMFS  believes  that 
the  6-month  delay  in  the  Gulf  Area  is 
appropriate  because  fishermen  in  the 
Gulf  Area  use  smaller  TEDs  with 
smaller  grids  than  fishermen  in  the 
Atlantic  Area,  and  the  Gulf  Area  also 
has  the  majority  of  hooped  hard  TED 
users,  bait  shrimpers,  and  weedless  TED 
users.  Most  fishermen  in  the  Atlantic 
have  been  subject  to  the  implementation 
of  the  leatherback  contingency  plan  and 
likely  already  have  the  equipment  to 
comply  with  the  new  regulations.  The 
GA  DNR  reports  that  many  shrimpers 
(up  to  60  percent)  use  the  leatherback 
TED  year-round.  Net  shops  in  the 
Atlantic  Area  are  more  likely  to  stock 
the  required  equipment.  Net  shops  in 
the  Gulf  Area  will  need  additional  time 
to  supply  the  equipment  necessary  to 
comply  with  these  new  regulations.  In 
addition,  the  six  months  will  provide 
opportunity  to  evaluate  preliminary 
results  from  the  Gulf  and  South  Atlantic 
Fisheries  Foundation  study  on  the 
shrimp  fishery  and  sea  turtles.  In  the 
proposed  rule,  NMFS  had  initially 
discussed  a  12-month  delay  in 
implementation.  In  light  of  the 
additional  time  allowed  for  public 
comment,  NMFS  now  believes  that  an 
additional  12-month  delay  is  not 
warranted. 

Comment  21 :  State  agencies  from 
Mississippi,  Alabama,  Louisiana  and 
Texas  believe  that  their  bait  shrimp 
ipdustries  are  tightly  regulated  by  state 
laws  and  additional  Federal  regulations 
are  unnecessary.  Texas  Parks  and 
Wildlife  believes  that  the  new 
regulations  would  require  the  state  to 
make  major  changes  to  their  license 
program  to  provide  bait-only  licenses. 

Response:  NMFS  enforcement  and 
gear  specialists  have  seen  an  increase  in 
boats  claiming  to  be  bait  shrimpers  but 
possessing  more  than  32  lb  (14.5  kg)  of 
dead  shrimp.  Increased  tow  times  are 
necessary  to  land  tliis  much  dead 
shrimp.  Longer  tow  times  would 
increase  the  likelihood  of  entangling  a 
sea  turtle  and,  without  a  TED  installed, 
increase  the  chance  of  injury  or 
mortality.  When  there  is  no  incentive  to 
limit  tow  times  as  a  part  uf  normal 
fishing  operations,  tow  time  limits  are 
extremely  difficult  to  enforce.  Also,  the 
possession  of  both  bait  and  food 
shrimping  licenses  aboard  the  same 
vessel  may  allow  such  vessels  to  exploit 
the  bait  shrimping  exemption  as  a 


loophole.  Therefore,  NMFS  is  limiting 
the  bait  shrimp  TED  exemption  to 
shrimpers  with  a  valid  state  bait-shrimp 
license  for  which  such  state  license 
allows  the  licensed  vessel  to  participate 
in  the  bait  shrimp  fishery  only. 

The  new  requirements  for  bait 
shrimpers  should  not  affect  state 
programs  that  have  separate  bait  and 
food  shrimp  licenses.  The  new 
requirements  do  not  eliminate  dual- 
license  programs;  rather,  dual-license 
holders  will  be  required  to  use  a  TED. 
Texas  Parks  and  Wildlife  can  decide 
whether  or  not  a  separate  bait-only 
license  is  warranted  to  allow  bait 
shrimpers  to  fish  without  a  TED. 

Comment  22:  Environmental  groups 
believe  that  TEDs  should  be  required  oh 
all  try  nets.  Tow  time  limitations  do  not 
work  and  are  unenforceable. 

Response:  Sea  tiurtles.  are  captured  in 
try  nets.  The  NMFS  observer  program 
from  1992  through  1995  documented 
that  try  nets  accounted  for  43  percent  of 
the  observed  turtle  captures.  In  2001, 
shrimpers  operating  in  the  Atlantic  Area 
reported  capturing  more  than  20  turtles 
in  their  smaller  try  nets  without  TEDs 
installed.  NMFS  required  shrimpers 
deploying  try  nets  with  head  rope 
lengths  greater  than  12ft.  (3.6  m)  or  foot 
rope  length  greater  than  15ft.  (4.6  m)  to 
have  a  TED  installed  but  exempted  the 
smaller  try  nets  (61  FR  66933,  December 
19.  1996).  Experimental  trawling 
completed  in  1994  and  1996  indicated 
that  small  try  nets  (<  12  ft.  (3.6  m))  were 
less  likely  to  catch  turtles.  A  total  of  100 
tows  deploying  three  sizes  of  try  net,  12 
ft.  (3.6  m),  15  ft.  (4.6  m),  and  20  ft.  (6.2 
m),  were  conducted  in  Cape  Canaveral 
Ship  Channel.  Thirty-five  turtles  were 
caught.  Of  these,  1 7  were  caught  in  the 
20-ft.  (6.2-m)  net,  10  in  the  15-ft  (4.6- 
m)  net,  and  8  in  the  12-ft  {3.6-m)  net. 
NMFS  believes  that  when  used  as 
intended,  small  try  nets  pose  litde  threat 
to  turtles.  NMFS  initially  issued  this 
exemption  without  tow  time  restrictions 
because  it  felt  that  this  type  of  gear 
naturally  lent  itself  to  short"  tow  times. 
However,  information  from  GADNR 
indicates  that  some  fishermen  are  using 
try  nets  as  another  fishing  trawl,  towing 
it  for  long  periods  of  time.  NMFS  will 
continue  to  monitor  this  issue.  If  tow 
time  limitations  do  not  prevent  the 
capture  of  sea  turtles  in  try  nets,  then 
NMFS  will  consider  other  alternatives, 
such  as  requiring  TEDs  in  all  try  nets. 

Comment  23:  Environmental 
organizations  believe  that  NMFS  should 
allocate  adequate  funding  toward 
ensuring  shrimpers'  compliance  with 
these  regulations.  They  believe  that  one 
way  to  accomplish  this  is  to  increase 
enforcement  personnel.  They  also 
believe  that  NMFS  should  establish  a 


mandatory  observer  program  to  cover  a 
representative  sample  of  shrimp  vessels 
in  the  southeastern  United  States. 

Response:  NOAA  Enforcement,  in 
partnership  with  the  USCG  and 
deputized  state  law  enforcement 
agencies,  have  been  successful  in 
enforcing  these  regulations.  Further, 
based  on  information  from  these' 
agencies,  the  vast  majority  of  fishermen 
follow  the  regulations. 

The  NMFS  Shrimp  Trawl  Bycatch 
Observer  Program  has  observed  over 
2,800  sea  days  on  shrimp  trawl  vessels 
since  2000.  This  level  of  observer 
coverage  is  expected  to  continue  in  the 
future.  NMFS  is  required  to  have 
observer  coverage  for  the  shrimp 
fishery,  but  the  sampling  is  inadequate, 
given  fleet  size.  Because  of  the  massive 
size  of  the  shrimp  fleet  and  the  amount 
of  resources  (funding  and  personnel)  it 
would  require,  the  establishment  of  a 
sampling  program  that  would  result  in 
precise  estimates  of  turtle  bycatch  has 
not  been  possible.  Currently,  limited 
resources  are  focused  on  specific  issues 
that  need  evaluation  such  as  testing  new 
TED  designs  and  BRDs. 

Comment  24:  Fishermen  from 
Alabama,  Mississippi,  and  Louisiana 
have  complied  with  current  TED 
regulations  and  additional  burdens 
should  not  be  placed  on  them  without 
adequate  data  to  support  the  new 
requirements. 

Response:  Shrimpers  in  the 
southeastern  United  States  have  made 
great  contributions  to  the  protection  of 
endangered  species  through  their  use  of 
TEDs  over  the  last  decade  and  more. 
Those  efforts  have  borne  fniii,  as 
evidenced  by  the  population  increases 
of  the  critically  endangered  Kemp's 
ridley  turtles,  which  are  small  enough  to 
escape  through  the  current  TEDs. 
However,  studies  have  shown  that  33- 
47  percent  of  the  loggerhead  turtles 
stranded  throughout  the  southeastern 
United  States  are  too  large  to  fit  through 
the  current  TED  openings.  This  is  a 
much  greater  percentage  than  this  size 
group  represents  in  the  population  at 
large.  The  continued  disproportionate 
loss  of  this  size  class  will  seriously 
hamper  recovery  efforts  for  this  species, 
and  might  require  change  in  its  status 
from  threatened  to  endangered. 
Leatherback  turtles  are  severely 
endangered  throughout  the  world. 
Nesting  numbers  on  their  main  nesting 
beach  in  the  western  north  Atlantic 
have  decreased  by  15  to  17  percent  per 
year  since  1987.  NMFS  believes  that 
increasing  the  size  of  current  TED 
openings  is  necessary  to  ensure  the 
conservation  and  recovery  of  these 
listed  species. 
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Comment  25:  Eight  years  ago  the 
shrimp  fishing  industry  offered  a  well- 
funded  plan  for  turtle  recovery  that 
included  money  to  protect  nesting 
beaches  in  Mexico  and  helped  to  fund 
the  head  start  program,  in  lieu  of  TEDs, 
but  NMFS  would  not  accept  it. 
Fishermen  are  willing  to  pay  to  protect 
sea  turtles  and  protect  eggs  and  nests  in 
lieu  of  TEDs.  The  money  can  go  to 
protect  nesting  beaches  and  hatch  eggs 
to  release  into  the  wild. 

Response:  Nesting  beach  habitat 
conservation  plays  an  important  role  in 
the  recovery  of  sea  turtles.  However,  the 
protection  of  turtles  in  the  water  is 
equally  important.  The  use  of  TEDs  is  a 
major  factor  in  the  recent  population 
increase  of  Kemp's  ridley  turtles. 
Kemp's  ridleys  are  the  smallest  sea 
turtles,  and  adult  size  animals  can  pass 
through  the  current  TED  openings. 
Since  1990,  corresponding  with  the 
more  widespread  use  of  TEDs  in  U.S. 
waters,  the  total  annual  mortality 
(including  natural  mortality)  of  Kemp's 
ridleys  has  been  reduced  by  44-50 
percent.  At  the  same  time,  nesting  has 
gone  from  700-800  nests  per  year  in  the 
late  1980s  to  approximately  6,000  nests 
in  2000.  This  kind  of  increase  in  nesting 
numbers  could  not  have  happened 
without  in-water  protection  provided  by 
TEDs.  NMFS  believes  that  the  use  of 
TEDs  can  have  a  significant  impact  on 
the  survival  and  recovery  of  sea  turtles. 
The  majority  of  loggerhead  turtles 
nesting  in  the  United  States  takes  place 
on  the  east  coast,  where  there  is 
comprehensive  nesting  beach  and  nest 
protection.  Even  with  these 
comprehensive  conservation  and 
protection  programs  in  place,  the 
northern  nesting  population  of 
loggerhead  sea  turtles  (from  northeast 
Florida  north)  is  at  best  stable  and 
possibly  declining,  demonstrating  that 
in-water  protection  of  sea  turtles  is  still 
required  to  achieve  recovery. 

Comment  26:  Fishermen  and 
environmental  organizations  believe 
that  NMFS  should  investigate  the 
impact  of  recreational  shrimping  on  sea 
turtles.  Recreational  trawls  may  reach 
16  ft.  (4.88  m)  in  width  with  a  fleet 
estimated  at  8,000  boats.  At  16  ft.  (4.88 
m)  these  trawls  are  the  same  size  as  try 
nets  which  already  require  TEDs. 

Response:  The  majority  of  recreational 
shrimp  fishermen  pull  their  trawls  out 
of  the  water  by  hand,  and  this  naturally 
limits  the  size  of  the  trawl  and  the  tow 
times  (a  large  full  net  would  not  be  able 
to  be  retrieved  by  hand).  They  must  also 
use  tow  times  as  specified  at  50  CFR 
223.206(d)(3)(i).  NMFS  believes  this 
fishery  poses  little  threat  to  sea  turtles 
because  of  the  combination  of  short  tow 
times  and  small  trawls.  Any  recreational 


fisherman  who  does  not  pull  his  or  her 
trawl  in  by  hand  must  use  a  TED. 

Comment  27:  Members  of  the  United 
States  Congress  commented  that  food 
safety  is  a  national  security  issue  and 
the  proposed  rule  may  result  in  the 
United  States  becoming  more  dependent 
on  foreign  produced  foods  at  a  time  of 
national  hazard. 

Response:  NMFS  believes  regulations 
to  increase  the  size  of  current  TED 
openings  would  allow  for  adequate 
protection  of  listed  species,  possibly 
avoiding  the  curtailment  of  the  shrimp 
fishery  in  the  southeastern  United 
States,  and  thus  allowing  the  shrimp 
fishery  to  continue  to  harvest  shrimp. 

Comment  28:  Fishermen  believe  that 
NMFS'  n\ethod  for  announcing  and 
convening  public  hearings  for  the 
proposed  rule  was  inadequate.  NMFS 
should  do  direct  mailings  of  notices  to 
shrimpers  by  using  lists  that  the  state 
agencies  have  from  selling  shrimp 
licenses. 

Response:  While  NMFS  procedures 
for  public  notification  satisfy  legal 
requirements,  NMFS  agrees  that  public 
notification  of  our  proposed  actions 
could  be  improved.  NMFS  increased 
coordination  with  affected  entities,  by 
extending  the  public  comment  period 
on  the  proposed  rule  by  90  days, 
funding  a  major  industry  workshop  in 
Tampa,  FL,  and  participating  in  three 
industry-sponsored  meetings  in 
Louisiana.  NMFS  is  currently 
developing  a  mailing  list  based  on 
public  hearing  participation  to 
distribute  information  on  future' 
m'eetings  and  notices  to  the  people  these 
actions  affect. 

Provisions  and  Justification  for  the 
Final  Rule 

NMFS  is  adopting  the  proposed 
measures  as  a  final  rule  with  the 
changes  specified  below,  based  on  a 
review  of  the  public  comments  and 
additional  analyses  of  biological  and 
commercial  information.  The  changes  to 
the  proposed  rule  consist  of  specifying 
different  TED-openings  and 
configurations  for  inshore  and  offshore 
waters  and  allowing  the  use  of 
accelerator  funnels,  hooped  hard  TEDs, 
and  weedless  TEDs  with  modifications. 
Once  the  final  rule  is  published  in  the 
Federal  Register  the  changes  will  be 
effective  April  15,  2003,  in  the  Atlantic 
Area  and  after  6  months  in  the  Gulf 
Area. 

Summary  of  the  Final  Rule 

The  final  amendments  to  the  TED 
regulations  are  applicable  to  trawling  in 
all  inshore  and  offshore  waters  of  the 
southeastern  United  States  as  follows: 
(a)  Require  all  hard  TEDs  to  have  a  grid 


with  a  minimum  outside  measurement^ 
of  32  inches  (8J-cm)  by  32  inches  (81- 
cm);  (b)  require  the  use  of  either  the 
double  cover  flap  TED,  a  TED  with^a 
minimum  opening  of  71  inch  (180  cm) 
straight-line  stretched  mesh,  or  the 
Parker  soft  TED  with  a  minimum  96- 
inch  (244-cm)  opening  in  offshore 
waters  (from  the  COLREGS  demarcation 
line  seaward)  and  in  all  inshore  waters 
off  of  Georgia  and  South  Carolina;  and 
require  a  TED-opening  in  all  inshore 
waters  (from  the  COLREGS  Demarcation 
line  landward)  except  for  the  inshore 
waters  of  Georgia  and  South  Carolina  of 
at  least  44-inch  (112-cm)  straight-line 
stretched  mesh  measurement  with  a  20- 
inch  (51-cm)  vertical  taut  height,  with 
each  measurement  taken  separately  on 
all  hard  TEDs  (see  Figure  1)  or  a 

Parker  soft  TED  with  a  56-inch  (142- 
cm)  opening;  (c)  disallow  the  use  of  the 
hooped  hard  TED  in  all  offshore  waters 
and  in  the  inshore  waters  of  Georgia  arul 
South  Carolina;  and  allow  a  hooped  • 
hard  TED  in  inshore  waters,  other  than 
Georgia  and  South  Carolina,  to  have  a 
minimum  size  of  35  inches  (89  cm)  by 
27  inches  (67  cm)  on  the  top  opening, 
with  a  minimum  inside  horizontal 
measurement  of  at  least  35  inches  (89 
cm)  and  an  inside  vertical  measurement 
of  at  least  30  inches  (76  cm)  on  the  front 
hoop,  with  a  clearance  between  the 
deflector  bars  and  the  inside  of  the  front 
hoop  no  less  than  20  inches  (51  cm);  (d) 
eliminate  the  special  regulations  fbr  the 
leatherback  conservation  zone  and  for 
flaps  on  bottom  opening  TEDs  in  the 
shrimp  fishery  sea  turtle  conservation 
areas  (SFSTCA):  (e)  disaUow  the  use  of 
the  Jones  TED;  (f)  allow  the  use  of  the 
weedless  TED  with  a  brace  bar;  (g) 
require  all  accelerator  funnels  to  have  a 
stretched  mesh  opening  of  no  less  than 
44  inches  (112  cm)  in  the  44-inch  (112- 
cm)  TED  and  no  less  than  71  inches 
(180  cm)  in  the  71-inch  (180-cm)  TED 
and  the  double  cover  flap  TED;  (h) 
require  bait  shrimpers  to  use  TEDs  in 
states  where  a  state-issued  bait  shrimp 
license  holder  can  also  fish  for  food 
shrimp  from  the  same  vessel;(i)  require 
the  use  of  tow  times  on  small  tr\'  nets: 
and  (k)  change  the  language  of  the 
flounder  TED  rule  to  clarify  that  the 
new  escape  opening  sizes  are  not 
required  in  the  Atlantic  summer 
flounder  bottom  trawl  fisherv'  as  a  result 
of  this  rule  change,  although  the  agency 
is  currently  evaluating  the  need  for  such 
restrictions. 

The  justification  for  the  changes  and 
adoption  of  the  final  modifications  to 
the  TED  regulations  are  discussed  below 
for  each  measure. 

BILUNG  CODE  3510-22-S 
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I    44  inch  (112  cm)  Inshore  Opening  | 

Proposed  Dimensions  Using  the  Current  Simultaneous 
Horizontal  and  Vertical  Measurement  Method 


If  measured  by  the  current  method  the 
proposed  escape  opening  would  be  at  least 
35  inches  (89  cm)  in  horizontal  taut  length 
and  simultaneously,  20  inches  (SI  cm)  in 
vertical  height  at  the  exit  opening  cut. 


The  Proposed  Dimensions  Using  the  Proposed  Separate 
Horizontal  and  Vertical  Measurement  Method 


FLAP 


When  the  horizontal  and  vertical 
dimensions  of  the  escape  opening  are 
measured  separately  : 

The  horizontal  taut  length  must  measure  at 
least  44  inches  (1J2  cm)  at  the  exit  opening 
cut. 

The  vertical  taught  length  must  measure  al 
least  20  inches  (51  «m)  at  the  exit  opening 
cut. 


Figure   1 


BILLING  COOe  3510-22-C 


Increase  of  the  Minimum  Size  of  TED 
Grids  and  TED  Openings  in  ail  Inshore 
and  OfSshore  Waters  of  the 
Southeastern  United  States 

The  71-inch  (180-cm)  TED,  the 
double  cover  flap  TED,  the  Parker  soft 
TED  with  a  96-inch  (244-cm)  opening, 
the  Parker  soft  TED  with  the  56-inch 
(142-cm)  opening  and  the  44-inch 
(112-cm)  TED  are  large  enough  to 
exclude  100  percent  of  nesting 
loggerhead  and  green  turtles  based  on 
the  information  in  Epperly  and  Teas 
(2002)  and  the  measurements  of  nesting 
loggerhead  tiulles  taken  by  the  South 
Carolina  Department  of  Natural 
Resources  (SCDNR)  in  the  spring  and 
summer  of  2000  as  referenced  in  the 
proposed  rule  (66  FR  50148).  This  is 
particularly  important  for  loggerhead 
turtles,  as  population  models  indicate 
that  a  reduction  in  mortality  in  these 
size  classes  would  result  in  the  greatest 
annual  population  increase  rate  (Grouse 
et  al.,  1987;  Hopewell.  1998). 

Leatherback  turtles  are  too  large  to  fit 
through  the  current  size  TED  openings; 
when  mature,  they  can  weigh  between 
600  and  1,300  lb  (273  and  591  kg).  The 
use  of  the  71-inch  (180-cm)  TED,  the 
double  cover  flap  TED,  and  the  Parker 
soft  TED  with  a  96-inch  (244-cm) 
opening  in  all  offshore  waters  in  the 
southeastern  United  States  and  the 
inshore  of  Cieorgia  and  South  Carolina 
will  ensure  the  use  of  TEDs  capable  of 
releasing  leatherback  turtles  in  the 
waters  where  they  are  most  commonly 
found  and  in  areas  and  times  not 
currently  covered  by  the  leatherback 
contingency  plan.  This  final  rule 
eliminates  the  unplanned,  temporary 
actions  implemented  imder  the 
leatherback  conservation  zone  which 
will  increase  predictability  for  the 
industry.  NMFS  believes  diat  the 
inshore  waters  of  Georgia  and  South 
Carolina  have  a  higher  potential  for  the 
presence  of  leatherback  turtles  because 
they  are  mostly  open  sounds  with  littie 
barrier  from  nearshore  oceanic  habitat. 

See  NMFS  response  to  comment  13  in 
this  document  for  a  siunmary  of  the 
aerial,  standings,  observer,  and  other 
data  used  to  support  this  rule. 

Disallowing  the  use  of  the  Hooped  Hard 
TED  in  all  Offshore  Waters  in  die 
Atlantic  and  Gulf  Areas  and  Changing 
the  Description  of  a  Hooped  Hard  TED 
for  Use  in  Inshore  Waters 

Based  on  information  received  &t)m 
Louisiana  fishermen  and  NMFS  gear 
specialists,  the  hooped  hard  TED  known 
as  the  Coulon  TED  may  work  well  as  a 
bycatch  reduction  device.  NMFS  was 
considering  disallowing  the  use  of 
hooped  hard  TEDs  in  all  waters  in  the 


proposed  rule  because  of  enforcement 
problems  seen  with  this  type  of  fixed- 
angle  TED  installed  backwards.  Based 
on  the  information  in  Epperly  and  Teas 
(2002),  and  the  measurements  of  nesting 
loggerheads  conducted  by  the  SCDNR  in 
the  siunmer  of  2000,  the  modifications 
to  the  hooped  hard  TED  that  are  part  of 
this  rule  will  give  this  TED  an  escape 
opening  large  enough  to  exclude  large 
loggerhead  turtles  found  in  inshore 
waters,  which  will  allow  its  continued 
use  by  some  of  the  fishermen  who  prefer 

it. 
'     NMFS  is  not  allowing  the  use  of  the 
hooped  hard  TED  in  offshore  waters 
because  the  design  cannot  be  modified 
to  be  large  enough  to  exclude 
leatherback  turtles. 

Weedless  TEDs;  Jones  TEDs;  and 
Accelerator  Funnels 

The  structvual  integrity  of  the 
weedless  and  Jones  TEDs  does  not  hold 
up  under  commercial  use;  grid  bars 
bend  toward  the  back  of  the  net.  This 
condition  has  been  shown  to  severely 
limit  the  ability  of  these  TEDs  to 
exclude  turtles.  Therefore,  NMFS  is 
requiring  the  use  of  a  brace  bar  to 
increase  the  structvual  integrity  of  the 
weedless  TED  and  is  disallowing  the 
use  of  the  Jones  TED.  The  brace  bar  for 
the  weedless  TED  must  be  constructed 
of  the  same  or  stronger  material  as  the 
deflector  bars  and  must  be  attached 
across  the  deflector  bars  in  an  area 
defined  by  the  mid  point  of  the  outer 
ft^me,  and  the  imattached  ends  of  the 
deflector  bars.  The  horizontal  brace  bar 
may  be  offset  fi-om  the  deflector  bars, 
using  spacers  constructed  of  the  same  or 
stronger  material.  The  spacers  may  not 
exceed  3  inches  in  lengdi.  The  Jones 
TED  can  not  be  practically  strengthened 
with  a  brace  bar. 

In  the  proposed  rule  NMFS  proposed 
disallowing  the  use  of  the  accelerator 
funnel  in  die  71-inch  (180-cm)  TED 
and  the  double  cover  flap  TED.  To 
exclude  large  turties,  we  felt  that  the 
funnel  would  have  to  be  of  such  a  large 
size  that  it  would  not  accelerate  water 
and  may  hang  out  the  flap  causing 
shrimp  loss.  However,  based  on 
information  ftt)m  fishermen  and  further 
investigation  by  NMFS  gear  technicians, 
NMFS  found  that  an  accelerator  funnel 
that  is  large  enough  to  release 
leatherback  and  large  loggerhead  turtles 
will  work  in  the  single  grid  hard  TEDs 
approved  for  use  in  this  rule. 
Accelerator  funnels  used  in  the  71-inch 
(180-cm)  TED  and  the  double  cover  flap 
TED  must  be  attached  according  to  the 
ciurent  rules  and  must  have  an  opening 
of  at  least  71  inches  (180  cm)  stretched 
mesh.  Accelerator  funnels  used  in  the 
44-inch  (112-cm)  TED  must  also  be 


attached  according  to  the  current  rules 
and  must  have  an  opening  of  at  least  44 
inches  (112  cm)  stretched  mesh. 

Requiring  Bait  Shrimpers  to  use  TEDs 
in  States  Where  a  State-issued  Bait 
Shrimp  License  Holder  can  also  Fish 
for  Food  Shrimp  From  the  Same  Vessel 

NMFS  enforcement  and  gear 
specialists  have  seen  an  increase  in    , 
boats  claiming  to  be  bait  shrimpers  but 
possessing  more  than  32  lb  (14.5  kg)  of 
dead  ^hrimp.  These  dead  shrimp  are 
likely  sold  as  food  shrimp.  Landing  this 
much  dead  shrimp  was  likely  the  result 
of  an  increase  in  tow  times  beyond  the 
shorter  tows  used  to  catch  live  bait. 
Longer  tow  times  would  increase  the 
likelihood  of  entangling  a  sea  turde  and. 
without  a  TED  installed,  increase  the 
chance  of  injury  or  mortality.  When 
there  is  no  incentive  to  limit  tow  times 
as  a  part  of  normal  fishing  operations, 
tow  time  limits  are  extremely  difficult  to 
enforce.  Also,  the  possession  of  both 
bait  and  food  shrimping  licenses  aboard 
the  same  Vessel  may  allow  such  vessels 
to  exploit  the  bait  shrimping  exemption 
as  a  loophole.  Therefore,  NMFS  is 
limiting  the  bait  shrimp  TED  exemption 
to  shrimpers  with  a  valid  state  bait- 
shrimp  license  for  which  such  state 
license  allows  the  licensed  vessel  to 
participate  in  the  bait  shrimp  fishery 
only. 

Requiring  the  Use  of  Tow  Times  on 
Small  Try  Nets 

Although  sea  turtles  have  been 
documented  as  having  been  captiued  in 
try  nets,  experimental  trawling 
completed  in  1994  and  1996  indicated 
that  small  try  nets  were  much  less  likely 
to  catch  turtles.  However,  as  discussed 
in  NMFS'  response  to  comment  22, 
tiutle  captures  in  try  nets  may  still  be 
a  problem.  NMFS  believes  that  tow  time 
restrictions  will  give  NMFS  an 
enforcement  mechanism  to  help 
maintain  compliance  by  the  small 
number  of  fishermen  who  do  not  use  try 
nets  as  intended.  However.  NMFS  will 
continue  to  evaluate  this  issue.  If  tow 
time  restrictions  do  not  prevent  capture 
of  sea  turtles  in  try  nets,  then  NMFS 
will  evaluate  other  options,  including 
requiring  TEDs  in  try  nets. 

Classification 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866. 

The  ESA  provides  the  statutory  basis 
for  this  final  rule. 

NMFS  prepared  a  dr^  Environmental 
Assessment/Regulatory  Impact  Review/ 
Regulatory  Flexibility  Act  Analysis  (EA/ 
RIR/RFAA)  for  the  proposed  rule  that 
discussed  the  impact  on  the 
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environment  as  a  result  of  the  proposed 
rule.  NMFS  completed  a  final 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
based  on  comments  received  during  the 
comment  period.  A  copv  of  the  final 
EA/RIR/FRFA  is  available  from  NMFS 
(see  ADDRESSES). 

NMFS  completed  the  FRFA,  pursuant 
to  5  U.S.C.  604.  without  regard  to 
whether  the  proposal  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A  summary  of 
this  FRFA  foUpws: 

The  Endangered  Species  Act  provides 
the  statutory  basis  for  this  final  rule. 
This  final  rule  will  require  the  use  of  an 
approved  leatherback  TED  in  all  shrimp 
trawl  nets  operated  in  all  offshore 
waters  and  the  inshore  waters  of  Georgia 
and  South  Carolina  at  all  times;  require 
the  use  of  an  approved  loggerhead  TED 
in  all  shrimp  trawls  licensed  or  fishing 
for  food  shrimp  in  all  inshore  waters  at 
all  times;  allow  the  use  of  the  weedless 
TED  with  a  brace  bar;  allow  the  use  of 
hooped  hard  TEDs  in  inshore  waters 
with  modifications:  allow  the  use  of 
accelerator  funnels  with  certain 
modifications;  and  require  tow  time 
restrictions  on  try  nets. 

The  objectives  of  this  final  rule  are  to 
decrease  the  mortality  of  large 
loggerhead  and  green  turtles;  decrease 
the  mortality  of  large  leatherback  turtles; 
decrease  the  mortality  of  all  threatened 
and  endangered  sea  turtles  incidentally 
taken  by  shrimp  trawl  activity  by 
eliminating  TEDs  that  are  not 
sufficiently  effective  in  releasing  sea 
turtles;  improve  the  enforcement  of 
existing  TED  regulations;  and 
implement  a  more  efficient  and  effective 
management  scheme  with  respect  to 
conserving  large  leatherback  turtles. 

An  excessive  number  of  endangered 
or  threatened  sea  turtles  are  dying  each 
year  due  to  probable  interaction  with 
shrimp  trawl  gear.  The  Leatherback 
Contingency  Flan  with  its  required 
surveys  and  use  of  emergency  rules  that 
close  areas  to  trawl  activity  to  reduce 
sea  turtle  mortality  has  been  shown  to 
be  inefficient.  An  alternative 
management  approach  is  required  to 
both  address  the  excessive  mortality  of 
sea  turtles  and  eliminate  the  need  for 
costly  and  disruptive  closures. 

This  final  rule  will  impact  the 
Southeast  shrimp  trawl  fishery 
primarily  through  the  imposition  of 
increased  costs  associated  with  the 
purchase  and  maintenance  of  the 
required  gear  and  through  lost  revenue 
opportunities  through  potential 
increased  shrimp  losses  associated  with 
the  gear. 


A  fish  harvesting  business  is 
considered  a  small  business  if  it  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  of  operation, 
and  if  it  has  annual  receipts  not  in 
excess  of  $3.5  million.  Based  on  a 
compilation  of  data  from  the  shrimp 
landings  file  for  the  Gulf,  Florida  trip 
ticket  data,  and  data  from  the  Georgia 
shrimp  landings  system,  the  maximum 
known  gross  revenue  for  an  individual 
fishing  craft  in  the  Gulf  and  South 
Atlantic  shrimp  fisheries  in  1999  was 
approximately  $723,656.  While  this 
figure  could  be  an  underestimate  of  the 
true  maximum  value  since  currently 
available  data  do  not  allow  all  shrimp 
landings  from  different  parts  of  the 
region  and  their  associated  revenues  to 
be  linked  to  a  particular  fishing  craft, 
this  figure  is  sufficiently  less  than  $3.5 
million  to  support  the  presumption  that 
all  firms  in  the  Gulf  and  South  Atlantic 
shrimp  trawl  fisheries  are  small 
business  entities. 

It  is  estimated  that  11,244  small 
vessels  (vessels  less  than  or  equal  to  60 
ft.  (18.3  m))  and  2,368  large  vessels 
(vessels  greater  than  60  ft.  (18.3  m)),  or 
a  total  of  13,572  vessels  operate  in  the 
Southeast  shrimp  trawl  fishery.  Note 
that  this  figure  does  not  include  fishing 
craft  that  are  licensed  or  known  to  only 
participate  in  shrimp  fisheries  that  use 
non-trawl  gear  (i.e.,  butterfly  nets, 
channel  nets,  cast  nets,  skimmer  nets, 
etc.)  since  these  gear  types  are  not 
subject  to  the  existing  or  proposed  TED 
requirements.  Small  vessels  in  the 
Southeast  shrimp  trawl  fishery  are 
estimated  to  harvest  an  average  of  4.752 
lb.  (2,155.5  kg)  of  shrimp  annually 
valued  at  $12,435  in  gross  revenues, 
with  average  variable  cost  expenditures 
of  $8,708  and  generating  a  profit  of 
$3,727.  Large  vessels  in  the  Southeast 
shrimp  trawl  fishery  are  estimated  to 
harvest  an  average  of  42,656  pounds  of 
shrimp  aimually  valued  at  $142,880  in 
gross  revenues,  with  average  variable 
cost  expenditures  of  $126,089  and 
generating  a  profit  of  $16,089. 

Although  all  participants  in  the 
fishery  may  be  affected  by  the  proposed 
action,  it  should  be  noted  that  the 
provisions  on  weedless  TEDs  and 
hooped  hard  TEDs  will  also  be  expected 
to  affect  specific  subsets  of  the  industry. 
The  weedless  TED  is  used  by 
approximately  15  percent  of  Texas 
shrimpers  in  the  trawl  fishery. 
Therefore,  using  the  estimate  of  the 
2.355  vessels  reporting  landings  in 
Texas,  353  vessels  would  be  affected  by 
the  weedless  TED  specifications.  With 
respect  to  the  hooped  hard  TEDs.  it  is 
estimated  that  300  vessels  currently, 
utilize  this  gear. 


This  final  rule  is  expected  to  decrease 
annual  ex-vessel  shrimp  gross  revenues 
by  $1.8-$7.3  million,  reduce  variable 
costs  ^due  to  the  change  in  the  relative 
numbers  of  small  vessels  vs.  large 
vessels)  of  production  by  $1.4-$3.7 
million,  and  reduce  profits  by  $444,000- 
$3.6  million.  Ex-vessel  shrimp  prices 
are  projected  to  increase,  due  to  the 
decline  in  domestic  shrimp  harvest,  by 
0.7-1.7  percent  per  year.  The  proposed 
action  is  expected  to  result  in  a  less  than 
1.0  percent  loss  in  landings,  gross 
.  revenues  and  profits  in  the  Southeast 
shrimp  trawl  fishery,  and  result  in  a 
maximum  loss  of  employment 
opportunities  of  5.1  percent  in  the  small 
vessel  fleet  and  0.5  percent  in  the  large 
vessel  fleet.  The  small  vessel  fleet  is 
expected  to  contract  by  400-574  vessels 
by  2006  relative  to  status  quo  conditions 
as  a  result  of  the  rule,  while  the  large 
vessel  fleet  is  expected  to  contract  by  up 
to  11  vessels,  also  as  a  result  of  the  rule. 
The  change  in  average  annual  profits  for 
the  average  small  business  entity 
operating  in  the  Southeast  shrimp  trawl 
fishery  due  to  the  proposed  action  is 
expected  to  range  from  a  gain  in  profits 
of  0.5  percent  to  a  loss  in  profits  of  2.4 
percent  over  status  quo  conditions. 

NMFS  received  the  following 
comments  regarding  economic  impacts 
of  the  rule  through  public  comment  on 
the  proposed  rule:  (1)  The  projected  cost 
to  retrofit  TEDs  is  too  low;  (2)  the  20- 
percent  profit  margin  used  is  too  high; 
(3)  the  cumulative  loss  of  shrimp  as  a 
result  of  the  proposed  changes  in 
addition  to  existing  requirements  is  not 
considered;  (4)  an  analysis  of  possible 
shrimp  loss  due  to  the  prohibition  of 
accelerator  funnels  is  lacking;  (5)  the 
analysis  of  the  economic  impact  to 
small  businesses  is  inadequate;  (6)  the 
percent  shrimp  loss  is  too  low  and 
should  be  15  to  20  percent;  (7) 
information  on  gear  replacement 
frequency  is  inaccurate;  and  (8)  the 
analysis  does  not  consider  the  effects 
the  rule  will  have  on  fishermen  in 
combination  with  depressed  shrimp 
prices.  In  response  to  these  comments, 
a  new  Regulatory  Impact  Review  and 
Final  Regulatory  Flexibility  Analysis 
were  conducted  which  incorporated 
information  gathered  during  the  public 
comment  period  as  well  as  the  best 
available  information  fi-om  existing 
databases  on  profit  margins,  gear  costs, 
and  the  durability  and  cost  of 
replacement  of  equipment.  The  average 
replacement  cost  for  a  leatherback  TED 
was  assumed  to  be  $220,  4  TEDS  were 
assumed  necessary  for  small  vessels  and 
8-10  TEDs  for  large  vessels,  and  the 
average  useful  life  of  a  TED  was 
assumed  to  be  3  years.  The  assumption 
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of  a  20-percent  profit  margin  was 
eliminated  and,  instead^  vessel  profits 
were  internally  calctdated  based  on 
expected  revenues  and  variable  costs. 
Shrimp  loss  under  current  regulations 
as  well  as  the  proposed  regulations  was 
considered  and  discussed  in  the 
analysis.  Estimates  of  shrimp  loss  under 
different  TED  requirements  were 
derived  from  test  data  and  provided  by 
the  NMFS  SEFSC.  The  analysis  allowed 
the  use  of  an  accelerator  furmel. 
consistent  with  the  rule.  To  incorporate 
the  effects  of  the  depressed  shrimp 
prices.  2001  prices  were  utilized 
throughout  the  assessment. 

Description  of  Significant  Alternatives 
to  the  Proposed  Rule  and  Discussion  .of 
how  the  Alternatives  Attempt  to 
Minimize  Econoniic  Impacts  on  Small 
Entities 

Other  thail  the  status  quo  alternative, 
there  were  4  alternatives  analyzed 
including  the  measures  in  this  final  rule 
(preferred  action).  One  of  the  proposed 
alternatives.  Alternative  1,  would 
increase  the  standard  size  opening  of 
TEDs  to  35  inches  (89  cm)  by  20  inches 
(51  cm)  in  all  areas;  change  the 
minimimi  grid  size  to  at  least  32  inches 
(81  cm)  by  32  inches  (81  cm)  in  all 
areas;  redescribe  the  current  version  of 
the  leatherback  modification;  replace 
the  Leatherback  Contingency  Plan  with 
standardized  zones  and  times  where 
shrimp  trawlers  are  required  to  have 
TEDs  installed  that  exclude  leatherback 
turtles;  disallow  the  use  of  weedless 
TEDs  and  the  Jones  TED;  change  the 
requirements  for  hooped  hard  TEDs; 
change  the  requirements  for  accelerator 
fuimels;  require  bait  shrimpers  to  use 
TEDs  in  states  where  a  state-issued  bait 
shrimp  license  holder  can  also  fish  for 
food  shrimp  from  the  same  vessel;  and 
require  tow  time  restrictions  on  trynets. 
This  alternative  would  reduce  the  areal 
and  seasonal  extent  of  the  leatherback 
TED  requirements  from  that  of  the 
preferred  action,  but  fewer  endangered 
sea  turtles  would  be  saved  and  it  is 
unclear  whether  costs  would  be 
materially  reduced.  Costs  associated 
with  this  alternative  could  be  equal  to 
or  exceed  those  of  the  preferred  action. 

Alternative  2  would  increase  the 
standard  size  opening  of  TEDs  to  35 
inches  (89  cm)  by  16  inches  (41  cm)  in 
all  areas;  change  the  minimum  grid  size 
to  at  least  30  inches  (81  cm)  by  30 
inches  (81  cm)  in  all  areas;  redescribe 
the  ciurent  version  of  the  leatherback 
modification;  replace  the  Leatherback 
Contingency  Plan  with  standardized 
zones  and  times  where  shrimp  trawlers 
are  required  to  have  TEDs  installed  that 
exclude  leatherback  tiutles;  disallow  the 
use  olF  weedless  TEDs  and  the  Jones 


TED;  change  the  requirements  for 
hooped  hard  TEDs;  change  the 
requirements  for  accelerator  furmels; 
require  bait  shrimpers  to  use  TEDs  in 
states  where  a  state-issued  bait  shrimp 
license  holder  can  also  fish  for  food 
shrimp  from  the  same  vessel;  and 
require  tow  time  restrictions  on  trynets. 
This  alternative  would  save  even  fewer 
sea  turtles  compared  to  the  preferred 
action  with,  again,  uncertainty 
associated  with  whether  any  cost 
savings  could  be  achieved  relative  to  the 
preferred  action. 

Alternative  3  would  require  the  use  of 
a  TED  capable  of  releasing  a  leatherback 
in  all  waters  at  all  times;  change  the 
minimum  grid  size  to  a  minimum  grid 
size  of  at  least  32  inches  (81  cm)  by  32 
inches  (81  cm)  in  all  areas;  redescribe 
the  current  version  of  the  leatherback 
modification  (71  inch  TED):  disallow 
the  use  of  weedless  TEDs  and  the  Jones 
TED;  disallow  the  use  of  hooped  hard 
TEDs;  disallow  the  use  of  accelerator 
funnels;  require  bait  shrimpers  to  use 
TEDs  in  states  where  a  state-issued  bait 
shrimp  license  holder  can  also  fish  for 
food  shrimp  from  the  same  vessel;  and 
require  tow  time  restrictions  on  trynets. 
This  alternative  has  more  stringent 
requirements  and  would,  while  saving 
the  same  number  of  endangered  sea 
turtles  as  the  preferred  action,  likely  do 
so  at  a  higher  cost.  The  status  quo 
alternative  would  not  achieve  the 
desired  biological  goals  of  the  action. 

Copies  of  the  EA/RIR/FRFA  are 
available  (see  ADDRESSES). 

List  of  Subjects 

50  CFR  Part  222 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals. 
Transportation. 

50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  224 

Administrative  practice  and 
procediu«.  Endangered  and  threatened  .  • 
species.  Exports,  Imports, 
Transportation. 

Dated:  February  12,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations, National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222,  223,  and 
224  are  amended  as  follows: 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1531-1544;  and  16 
U.S.C.  742a  et  seq.,  unless  otherwise  noted. 

§  222.102  [Amended! 

2.  In  §  222.102,  the  definition: 
"Leatherback  conservation  zone"  is 
removed. 

PART  223— THREATENED  MARINE 
SPECIES  AND  ANADROMOUS 
SPECIES 

3.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

4.  In  §223.206: 

a.  Paragraph  (d)(2)(ii)(B)(I)  is  removed 
and  paragraphs  (d)(2)(ii)(B)(2)  and  [3) 
are  re-designated  as  paragraphs 
(d)(2)(ii)(B)(l)  and  (2),  respectively. 

b.  Paragraph  (d)(2)(iv)  is  removed  and 
paragraph  (d)(2)(v)  is  re-designated  as 
paragraph  (d)(2)(iv). 

c.  Paragraph  (d)(5)  is  removed  and 

d.  Paragraphs  (d)(2)(ii)(A)(2)  and  (4) 
are  revised,  and  new  paragraph 
(d)(2)(ii)(A)(5)  is  added  to  read  as 
follows: 

§  223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)  *  *  * 

(2)*'** 

(ii)  *  *  * 

(A)  *  *  * 

(2)  Is  a  bait  shrimper  that  retains  all 
live  shrimp  on  board  with  a  circulating 
seawater  system,  if  it  does  not  possess 
more  than  32  lb.  (14.5  kg)  of  dead 
shrimp  on  board,  if  it  has  a  valid 
origined  state  bait-shrimp  license,  and  if 
the  state  license  allows  the  licensed 
vessel  to  participate  in  the  bait  shrimp 
fishery  exclusively; 
*        *        *        *        * 

(4)  Is  in  an  area  during  a  period  for 
which  tow-time  restrictions  apply  under 
paragraphs  (d)(3)(ii)  or  (iii)  of  this 
section,  if  it  complies  with  all 
applicable  provisions  imposed  under 
those  paragraphs;  or 

(5)  Is  using  a  single  test  net  (try  net) 
with  a  headrope  length  of  12  ft  (3.6  m) 
or  less  and  with  a  footrope  length  of  15 
ft  (4.6  m)  or  less,  if  it  is  pulled 
immediately  in  front  of  another  net  or 
is  not  connected  to  another  net  in  any 
way,  if  no  more  than  one  test  net  is  used 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net,  in  which  case  the 
exemption  imder  this  paragraph 
(d)(2)(ii)(A)  applies  to  the  test  net. 
***** 

5.  In  §  223.207,  paragraph  (a) 
introductory  text,  paragraphs  (a)(3)(ii), 
(a)(4)  through  (a)(8),  (b)(1),  (b)(2),  (d)(2), 
{d)(3),  the  headings  of  paragraphs 
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(c)(l)(iv)(A)  and  (B)  are  revised  and  a 
new  first  sentence  is  added  to  paragraph 
{c){l)(iv)(A)  and  a  new  last  sentence  is 
added  to  paragraph  (c)(l)(iv)(B)  to  read 
as  follows: 

S  223.207    Approved  TEDS. 

***** 

(a)  Hard  TEDs.  Hard  TEDs  are  TEDs 
with  rigid  deflector  grids  and  are 
categorized  as  "hooped  hard  TEDs" 
which  may  only  be  used  in  inshore 
waters,  except  for  the  inshore  waters  of 
Georgia  and  South  Carolina  and  "single- 
grid  hard  TEDs"  such  as  the  Matagorda 
and  Georgia  TED  (Figures  3  &  4  to  this 
part).  Hard  TEDs  complying  with  the 
following  generic  design  criteria  are 
approved  TEDs: 
***** 

(3)  *  *  * 

(ii)  For  any  shrimp  trawler  fishing  in 
the  Gulf  SFSTCA  or  the  Atlantic 
SFSTCA,  a  hard  TED  with  the  position 
of  the  escape  opening  at  the  bottom  of 
the  net  when  the  net  is  in  its  deployed 
position,  the  angle  of  the  deflector  bars 
from  the  normal,  horizontal  flow 
through  the  interior  of  the  trawl,  at  any 
point,  must  not  exceed  55°,  and  the 
angle  of  the  bottom-most  4  inches  (10.2 
cm)  of  each  deflector  bar,  measured 
along  the  bars,  must  not  exceed  45° 
(Figures  14a  and  14b  to  this  part). 

(4)  Space  between  bars.  The  space 
between  deflector  bars  and  the  deflector 
bars  and  the  TED  frame  must  not  exceed 
4  inches  (10.2  cm). 

(5)  Direction  of  bars.  The  deflector 
bars  must  run  from  top  to  bottom  of  the 
TED,  as  the  TED  is  positioned  in  the  net, 
except  that  up  to  four  of  the  bottom  bars 
and  two  of  the  top  bars,  including  the 
frame,  may  run  from  side  to  side  of  the 
TED.  The  deflector  bars  must  be 
permanently  attached  to  the  TED  frame 
or  to  the  horizontal  bars,  if  used,  at  both 
ends. 

(6)  Position  of  the  escape  opening. 
The  escape  opening  must  be  made  by 
removing  a  rectangular  section  of 
webbing  from  the  trawl,  except  for  a 
TED  with  an  escape  opening  size 
described  at  paragraph  (a)(7)(ii)(A)  for 
which  the  escape  opening  may 
alternatively  be  made  by  making  a 
horizontal  cut  along  the  same  plane  as 
the  TED.  The  escape  opening  must  be 
centered  on  and  immediately  forward  of 
the  frame  at  either  the  top  or  bottom  of 
the  net  when  the  net  is  in  the  deployed 
position.  The  escape  opening  must  be  at 
the  top  of  the  net  when  the  slope  of  the 
deflector  bars  from  forward  to  aft  is 
upward,  and  must  be  at  the  bottom 
when  such  slope  is  downward.  The 
passage  from  the  mouth  of  the  trawl 
through  the  escape  opening  must  be 
completely  clear  of  any  obstruction  or 


modification,  other  than  those  specified 
in  paragraph  (d)  of  this  section. 

(7)  Size  of  escape  opening — (i) 
Hooped  hard  TED.  On  a  hooped  hard 
TED,  the  escape  opening  must  have  a 
horizontal  measurement  no  less  than  35 
inches  (89  cm)  wide  and  a  forward 
measurement  no  less  than  27  inches  (69 
cm).  A  door  frame  may  not  be  used  over 
the  escape  opening;  however,  a  webbing 
flap  may  be  used  as  provided  in 
paragraph  (d)(3)(i)  of  this  section.  The 
resultant  opening  with  a'webbing  flap 
must  be  a  minimum  width  of  35  inches 
(89  cm)  and  a  minimum  height  of  20 
inches  (51  cm),  with  each  measurement 
taken  simultaneously. 

(ii)  Single-grid  hard  TEDs.  On  a 
single-grid  hard  TED,  the  horizontal 
cut(s)  for  the  escape  opening  may  not  be 
narrower  than  the  outside  width  of  the 
TED  frame  minus  4  inches  (10.2  cm)  on 
both  sides  of  the  grid,  when  measured 
as  a  straight  line  width.  Fore-and-aft 
cuts  to  remove  a  rectangular  piece  of 
webbing  must  be  made  from  the  ends  of 
the  horizontal  cuts  along  a  single  row  of 
meshes  along  each  side.  The  overall  size 
of  the  escape  opening  must  match  one 
of  the  following  specifications: 

(A)  44-inch  inshore  opening.  The 
escape  opening  must  have  a  minimum 
width  of  44  inches  (112  cm)  and  a 
minimum  height  of  20  inches  (51  cm) 
with  each  measurement  taken 
separately.  A  webbing  flap,  as  described 
in  paragraph  (d)(3)(i)  of  this  section, 
may  be  used  with  this  escape  hole,  so 
long  as  this  minimum  opening  size  is 
achieved.  This  opening  may  only  be 
used  in  inshore  waters,  except  it  may 
not  be  used  in  the  inshore  waters  of 
Georgia  and  South  Carolina. 

(B)  The  71-inch  offshore  opening:  The 
two  forward  cuts  of  the  escape  opening 
must  not  be  less  than  26  inches  (66  cm) 
long  from  the  points  of  the  cut 
immediately  forward  of  the  TED  frame. 
The  resultant  length  of  the  leading  edge 
of  the  escape  opening  cut  must  be  no 
less  than  71  inches  (181  cm)  with  a 
resultant  circumference  of  the  opening 
being  142  inches  (361  cm)  (Figure  12  to 
this  part).  A  webbing  flap,  as  described 
in  paragraph  (d)(3)(ii)  of  this  section, 
may  be  used  with  this  escape  hole,  so 
long  as  this  minimum  opening  size  is 
achieved.  Either  this  opening  or  the  one 
described  in  paragraph  {a)(7)(ii)(C)  of 
this  section  must  be  used  in  all  offshore 
waters  and  in  all  inshore  waters  in 
Georgia  and  South  Carolina,  but^may 
also  be  used  in  other  inshore  waters. 

(C)  Double  cover  offshore  opening. 
The  two  forward  cuts  of  the  escape 
opening  must  not  be  less  than  20  inches 
(51  cm)  long  from  the  points  of  the  cut 
immediately  forward  of  the  TED  frame. 
The  resultant  length  of  the  leading  edge 


of  the  escape  opening  cut  must  be  no 
less  than  56  inches  (142  cm)(Figure  16 
to  this  part  illustrates  the  dimensions  of 
these  cuts).  A  webbing  flap,  as  described 
in  paragraph  (d)(3)(iii)  of  this  section, 
may  be  used  with  this  escape  hole. 
Either  this  opening  or  the  one  described 
in  paragraph  (a)(7)(ii)(B)  of  this  section 
must  be  used  in  all  offshore  waters  but 
also  in  all  inshore  waters  in  Georgia  and 
South  Carolina,  and  may  be  used  in 
other  inshore  waters. 

(8)  Size  of  hoop  or  grid— (\)  Hooped 
bard  TED.  The  front  hoop  on  a  hard 
TED  must  have  an  inside  horizontal 
measurement  of  at  least  35  inches  (89 
cm)  and  an  inside  vertical  measurement 
of  at  least  30  inches  (76  cm).  The 
mihimum  clearance  between  the 
deflectot  bars  and  the  top  of  the  front 
hoop  must  be  at  least  20  inches  (51  cm). 

(ii)  Single-grid  hard  TED.  A  single- 
grid  hard  TED  must  have  a  minimum 
outside  horizontal  and  vertical 
measurement  of  32  inches  (81  cm).  The 
required  outside  measurements  must  be 
at  the  mid-point  of  the  deflector  grid. 
*        •     ,   *        *        * 

(b)*** 

(1)  Flounder  TED.  (Figure  10  to  this 
part).  The  Flounder  TED  is  approved  for 
use  only  in  the  Atlantic  summer 
flounder  bottom  trawl  fishery.  The 
Flounder  TED  is  not  an  approved  TED 
for  use  by  shrimp  trawlers.  The 
Flounder  TED  must  be  constructed  of  at 
least  1  1/4  inch  (3.2  cm)  outside 
diameter  aluminum  or  steel  pipe  with  a 
wall  thickness  of  at  least  1/8  inch  (0.3 
cm).  It  must  have  a  rectangular  frame 
with  outside  dimensions  which  can  be 
no  less  than  51  inches  (129.5  cm)  in 
length  and  32  inches  (81.3  cm)  in  width. 
It  must  have  at  least  five  vertical 
deflector  bars,  with  bar  spacings  of  no 
more  than  4  inches  (10.2  cm).  The 
vertical  bars  must  be  connected  to  the 
top  of  the  frame  and  to  a  single 
horizontal  bar  near  the  bottom.  The 
horizontal  bar  must  be  connected  at 
both  ends  to  the  sides  of  the  frame  and 
parallel  to  the  bottom  bar  of  the  frame. 
There  must  be  a  space  no  larger  than  10 
inches  (25.4  cm)  between  the  horizontal 
bar  and  the  bottom  bar  of  the  frame.  One 
or  more  additional  vertical  bars  running 
from  the  bottom  bar  to  the  horizontal 
bar  must  divide  the  opening  at  the 
bottom  into  two  or  more  rectangles, 
each  with  a  maximum  height  of  10 
inches  (25.4  cm)  and  a  maximum  width 
of  14  1/2  inches  (36.8  cm).  This  TED 
must  comply  with  paragraph  (a)(2)  of 
this  section.  The  angle  of  the  deflector 
bars  must  be  between  30  and  55  frtim 
the  normal,  horizontal  flow  through  the 
interior  of  the  trawl.  The  entire  width  of 
the  escape  opening  from  the  trawl  must 
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be  centered  on  and  immediately  forward 
of  the  frame  at  the  top  of  the  net  when 
the  net  is  in  its  deployed  position.  The 
escape  opening  must  be  at  the  top  of  the 
net  and  the  slope  of  the  deflector  bars 
from  forward  to  aft  is  upward.  The 
escape  opening  must  be  cut  horizontally 
along  the  same  plane  as  the  TED,  and 
m3y  not  be  cut  in  a  fore-and-aft 
direction.  The  cut  in  the  trawl  webbing 
for  the  escape  opening  cannot  be 
narrower  than  the  outside  width  of  the 
grid  minus  4  inches  (10.2  cm)  on  both 
sides  of  the  grid,  when  measured  as  a 
straight  line  width.  The  resulting  escape 
opening  in  the  net  webbing  must 
measure  at  least  35  inches  (88.9  cm)  in 
horizontal  taut  length  and, 
simultaneously,  12  inches  (30.5  cm)  in 
vertical  taut  height.  The  vertical 
measurement  must  be  taken  at  the 
midpoint  of  the  horizontal 
measurement.  This  TED  may  not  be 
configured  with  a  bottom  escape 
opening.  Installation  of  an  accelerator 
funnel  is  not  permitted  with  this  TED. 

(2)  Weedless  TED.  The  weedless  TED 
must  meet  all  the  requirements  of 
paragraph  (a)  of  this  section  for  single- 
grid  hard  TEDs,  with  the  exception  of 
paragraphs  (a)(1)  and  (a)(5)  of  Jhis 
section.  The  weedless  TED  must  be 
constructed  of  at  least  1-1/4  inch  (3.2 
cm)  outside  diameter  aluminum  with  a 
wall  thickness  of  at  least  1/8  inch  (0.3 
cm).  The  deflector  bars  must  run  from 
top  to  bottom  of  the  TED,  as  the  TED  is 
positioned  in  the  net.  The  ends  of  the 
deflectors  bars  on  the  side  of  the  frame 
opposite  to  the  escape  opening  must  be 
permanently  attached  to  the  frame.  The 
ends  of  the  deflector  bars  nearest  the 
escape  opening  are  not  attached  to  the 
frame  and  must  lie  entirely  forward  of 
the  leading  edge  of  the  outer  frame.  The 
ends  of  the  unattached  deflector  bars 
must  be  no  more  than  4  inches  (10.2  cm) 
from  the  frame  and  may  not  extend  past 
the  frame.  A  horizontal  brace  bar  to 
reinforce  the  deflector  bars,  constructed 
of  the  same  size  or  larger  pipe  as  the 
deflector  bars,  must  be  permanently 
attached  to  the  frame  and  the  rear  face 
of  each  of  the  deflector  bars  at  a  position 
anywhere  between  the  vertical  mid- 
point of  the  frame  and  the  unattached 
ends  of  the  deflector  bars.  The 


horizontal  brace  bar  may  be  offset 
behind  the  deflector  bars,  using  spacer 
bars,  not  to  exceed  5  inches  (12.7  cm) 
in  length  and  constructed  of  the  same 
size  or  larger  pipe  as  the  deflector  bars. 
See  Figure  15. 
***** 

(c)  *  *  * 

(1)  *  *  *  -    / 

(iv)  *  *  * 

(A)  Inshore  opening.  This  opening  is 
the  minimiun  size  opening  that  may  be 
used  in  inshore  waters,  except  it  may 
not  be  used  in  the  inshore  waters  of 
Georgia  and  South  Carolina,  in  which  a 
larger  minimum  opening  is  required.*** 
***** 

(B)  Offshore  opening.  *  *  *  This 
opening  or  one  that  is  larger  must  be 
used  in  all  offshore  waters  and  in  the 
inshore  waters  of  Georgia  and  South 
Carolina.  It  also  may  be  used  in  other 
inshore  waters. 

*        *        *        *        *     . 

(d)  *  *  * 

(2)  Accelerator  funnel.  An  accelerator 
funnel  may  be  installed  in  the  trawl,  if 
it  is  made  of  net  webbing  material  with 
a  stretched  mesh  size  of  not  greater  than 
1  5/8  inches  (4  cm),  if  it  is  inserted  in 
the  net  immediately  forward  of  the  TEET, 
and  if  its  rear  edge  does  not  extend  past 
the  bars  of  the  TED.  The  trailing  edge  of 
the  accelerator  funnel  may  be  attached 
to  the  TED  on  the  side  opposite  the 
escape  opening  if  not  more  than  one- 
third  of  die  circumference  of  the  funnel 
is  attached,  and  if  the  inside  horizontal 
opening  as  described  above  in 
maintained.  In  a  bottom  opening  TED 
only  the  top  one-third  of  the 
circumference  of  the  funnel  may  be 
attached  to  the  TED.  In  a  top  opening 
TED  only  the  bottom  one-third  of  the 
circiunference  of  the  funnel  may  be 
attached  to  the  TED. 

(i)  In  inshore  waters,  other  than  the 
inshore  waters  of  Georgia  and  South 
Carolina  in  which  a  larger  opening  is 
required,  the  inside  horizontal  opening 
of  the  accelerator  funnel  must  be  at  least 
44  inches  (112  cm). 

(ii)  In  offshore  waters  and  the  inshore 
waters  of  Georgia  and  South  Carolina, 
the  inside  horizontal  opetiing  of  the 
accelerator  funnel  must  be  at  least  71 
inches  (180  cm). 


(3)  Webbing  flap.  A  webbing  flap  may 
be  used  to  cover  the  escape  opening 
imder  the  following  conditions:  No 
device  holds  it  closed  or  otherwise 
restricts  the  opening;  it  is  constructed  of 
webbing  with  a  stretched  mesh  size  no 
larger  than  1-5/8  inches  (4  cm);  it  lies 
on  the  outside  of  the  trawl;  it  is  attached 
along  its  entire  forward  edge  forward  of 
the  escape  opening;  it  is  not  attached  on 
the  sides  beyond  the  row  of  meshes  that 
lies  6  inches  (15  cm)  behind  the 
posterior  edge  of  the  grid;  the  sides  of 
the  flap  are  sewn  on  the  same  row  of 
meshes  fore  and  aft;  and  the  flap  does 
not  overlap  the  escape  hole  cut  by  more 
than  5  inches  (13  cm)  on  either  side. 

(i)  44-inch  inshore  TED  flap.  This  flap 
may  not  extend  mpre  than  24  inches  (61 
cm)  beyond  the  posterior  edge  of  the 
grid. 

(ii)  71-inch  offshore  TED  Flap.  The 
flap  must  be  a  133-inch  (338-cm)  by 
52-inch  (132-cm)  piece  of  webbing.  The 
133-inch  (338-cm)  edge  of  the  flap  is  -^ 
attached  to  the  forward  edge  of  the 
opening  (71-inch  (180-cm)  e^ge).  The 
flap  may  extend  no  more  than  24  inches 
(61  cm)  behind  the  posterior  edge  of  the 
grid  (Figure  12  to  this  part  illustrates 
this  flap). 

(iii)  Double  cover  flap  offshore  TED 
flap.  This  flap  must  be  composed  of  two 
equal  size  rectangular  panels  of 
webbing.  Each  panel  must  be  no  less 
than  58  inches  (147  cm)  wide  and  may 
overlap  each  other  no  more  than  15 
inches  (38  cm).  The  panels  may  only  be 
sewn  together  along  the  leading  edge  of 
the  cut.  The  trailing  edge  of  each  panel 
must  not  extend  more  than  6  inches  (15 
cm)  past  the  posterior  edge  of  the  grid 
(Figure  16  to  this  part).  Chafing  webbing 
described  in  paragraph  (d)(4)  of  this 
section  may  not  be  used  with  this  type 
of  flap. 

Figures  12  and  15  to  Part  223 
[Amended] 

6.  In  part  223,  Figures  1,  2  and  11  are 
removed  and  reserved;  Figiu^s  1 2a  and 
12b  are  removed;  new  Figure  12  is 
added;  and  Figure  15  is  revised  to  read 
as  follows:  ___ 
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Escap*  OpcBing  &  Cover  DtmcnsioBS  for  71 -inch  TED 


The  exit  hole  cover  is  made  by  cutting  a  1 33- 
inch  (338-cin)  by  52-inch  (132-cni)  piece  of 
webbing  no  smaller  than  l'/»-inch  (4-cm) 
stretched  mesh  and  no  larger  than  1-5/8  inch 
(4.2-cm)  stretched  mesh. 

The  1 33-inch  (338-cm)  edge  of  the  cover  is 
attached  to  the  forward  edge  of  the  opening 
(71  -inch  ( 1 80-cm)  edge).  The  cover  should 
overlap  the  exit  hole  on  each  side  by  no 
more  than  5-inches  ( 1 3-cm). 


24-inch  maximum 
length 


The  cover  may  extettd  no  more  than  24- 
inches  (6 1 -cm)  behind  the  posterior  edge 
ofthe  TED  frame. 


Maximum  S-inch  overlap 


Attach  the  side  of  the  exit  hole  cover, 
maintaining  the  5-inch  (1 3-cm)  overlap,  to 
the  side  of  the  escape  opening  by  sewing 
28-inches  (71 -cm)  of  the  cover  to  26- 
inchcs  (66-cm)  of  the  opening  forward  of 
the  TED  frame.  Behind  the  TED  frame, 
sew  an  additional  1 5-inches  (38-cm)  ofthe 
cover  to  15-lnches  (38-cm)  of  the 
extension. 


Weedless  TED  Brace  Bar  Description 


The  borizental  brace  bar  nnst  be  attached 
to  each  deflector  bar  within  an  area  defined 
by  the  mid  point  of  the  outer  frame  and 
the  unattached  ends  ofthe  deflector  bars. 


if  Mid  point  of  outer  frame 


^ 


^ 


Area  of  brace  bar  installation 


The  horizontal  brace  bar  may  be  oflset 
from  the  deflector  bars  using  spacers. 
Spacers  may  not  exceed  S-inches  in  length. 

Brace  bar  must  be  installed  on  the  back 
side  irf  TED  frame,  (trailing  edge).   ' 


Spacer 


Fiqure  15  to  Part  223 


Figure  12  to  Part  223  ^ 


PART  224— ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

7.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1531-1543  and  16 
U.S.C.  1361  etseq. 


§224.104    [Amended 

8.  In  §  224.104,  paragraph  (c)  is 
removed,  and  paragraph  (d)  is 
redesignated  as  paragraph  (c). 
[FR  Doc.  03-4136  Filed  2-20-03;  8:45  am] 
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Proposed  Rules 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN31SO-AH13 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutions^'^  Cask  System 
Revision 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the  BNFL 
Fuel  Solutions  (FuelSoIutions'^''^'  cask 
system  listing  within  the  "List  of 
approved  spent  fuel  storage  casks"  to 
include  Amendment  No.  3  to  Certiflcate 
of  Compliance  Number  1026. 
Amendment  No.  3  would  modify  the 
Technical  Specifications.  The  current 
.Technical  Specifications  require  that  if 
the  W-21  canister  is  required  to  be 
removed  from  its  storage  cask,  then  the 
canister  must  be  returned  to  the  spent 
fuel  building.  The  modified  Technical 
Specifications  would  provide  an 
alternative  to  returning  the  canister  to 
the  spent  fuel  building  by  returning  it  to 
the  transfer  cask.  Specifically,  Technical 
Specifications  3.3.2  and  3.3.3  propose 
retxuning  the  W-21  canister  to  the 
transfer  cask  while  restoring  normal 
storage  conditions.  The  amendment  also 
includes  several  editorial  changes  to 
Technical  Specifications  3.1.1,  3.3.2, 
and  3.3.3. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  March  24. 
2003. 

ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 ,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville.  MD.  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 


may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.llnl.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site. 
contact  Ms.  Carol  Gallagher.  (301)  415- 
5905;  e-mail  CAG@nrc.eov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Rockville.  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209. 301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  can  be  found 
under  ADAMS  Accession  No. 
ML023310579.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
layne  M.  McCausland.  telephone  (301) 
415-6219.  e-mail,  jmm2@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

'supplementary  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  3  to  CoC  No. 
1026  and  does  not  include  other  aspects 
of  the  FuelSolutions'''^  cask  system 
design.  The  NRC  is  using  the  "direct 
final  rule  procedure"  to  issue  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 


noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured.  The  direct  final  rule  will 
become  effective  on  May  7,  2003. 
However,  if  the  NRC  receives  significant 
adverse  comments  by  March  24.  2003. 
then  the  NRC  will  publish  a  document 
that  withdraws  the  direct  final  rule  and 
will  subsequently  address  the  comments 
received  in  a  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
conunent  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  comp'ete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  conunent  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

List  of  Subiects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure,  Criminal  penalties, 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel.  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 


PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62.  63.  65,  69. 
81.  161.  182.  183,  184,  186.  187.  189.  68  Stat. 
929.  930.  932,  933.  934.  935.  948,  953.  954. 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077,  2092. 
2093.  2095,  2099.  2111.  2201.  2232.  2233. 
.  2234.  2236,  2237,  2238,  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202.  206, 
88  Stat.  1242.  as  amended.  1244. 1246  (42 
U.S.C.  5841,  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133.  135, 
137,  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153.  10155.  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b).  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2).  2(15). 
2(19).  117(a).  141(h),  Pub.  L.  97-425.  96  Stat. 
2202,  2203.  2204.  2222.  2244  (42  U.S.C. 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214.  Certificate  of 
Compliance  1026  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1026. 

Initial  Certificate  Effective  Date: 
February  15,  2001. 

Amendment  Number  1  Effective  Date 
May  14,  2001. 

Amendment  Number  2  Effective  Date 
January  28.  2002. 

Amendment  Number  3  Effective  Date 

May  7,  2003. 

SAR  Submitted  by:  BNFL  Fuel 
Solutions  Corporation. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  FuelSolutions^M  Spent 
Fuel  Management  System. 

Docket  Number:  72-1026. 

Certificate  Expiration  Date:  February 
15,2021. 

Model  Number:  WSNF-220.  WSNF- 
221,  and  WSNF-223  systems;  W-150 
storage  cask;  W-100  transfer  cask;  and 
the  W-21  and  W-74  canisters. 


Dated  in  Rockville,  Maryland,  this  7th  day 
of  January.  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  03-4108  Filed  2-20-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-290-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  Model  1121, 
1121A,  1121B,  1123, 1124,  and  1124A 
Series  Airpiaiies 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 


summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Israel  Aircraft  Industries,  Ltd.,  Model 
1121, 1121A, 1121B, 1123, 1124,  and 
1124A  series  airplanes.  This  proposal 
would  require  removing  the  existing 
oxygen  shutoff  valve  and  installing  a 
new  oxygen  shutoff  valve.  This  action  is 
necessary  to  prevent  rapid  adiabatic 
compression  within  the  oxygen  line 
between  the  oxygen  shutoff  valve  and 
the  pressure  regulator  due  to  a  shutoff 
valve  that  can  be  opened  quickly,  which 
could  result  in  overheating  of  the 
oxygen  system,  and  consequent  fire  in 
the  cockpit.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
March  24,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rides  Docket  No.  2002-NM- 
290-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-290-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  Mail  Station  D25,  Savannah, 
Georgia  31402.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina.  Aerospace  Engineer. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  b«  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  2002-NM-290-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 
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Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-29O-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
notiHed  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Israel 
Aircraft  Industries.  Ltd..  Model  1121, 
1121A.  1121B,  1123.  1124.  and  1124A 
series  airplanes.  The  CAAI  advises  that 
a  Hre  occurred  in  the  cockpit  on  two 
airplanes  during  taxiing,  when  the  co- 


pilot turned  on  the  oxygen  system. 
Investigation  revealed  that  the  existing 
design  of  the  oxygen  system  allows 
high-pressure  oxygen  into  the  cockpit, 
which  is  reduced  at  a  pressure  regulator 
located  on  the  airframe  structure 
adjacent  to  the  co-pilot.  If  the  shutoff 
valve  is  opened  quickly,  a  rapid 
adiabatic  compression  within  the 
oxygen  line  between  the  oxygen  shutoff 
valve  and  the  pressure  regulator  occurs. 
This  condition,  if  not  corrected,  could 
result  in  overheating  of  the  oxygen 
system,  and  consequent  fire  in  the 
cockpit. 

Other  Relevant  Rulemaking 

The  oxygen  systems  on  certain 
Gulfstream  Aerospace  LP  Model  Astra 

Table— Service  Bulletins 


SPX  and  1125  Westwind  Astra  series 
airplanes  are  identical  to  those  on  the 
affected  Israel  Aircraft  Industries,  Ltd.. 
Model  1121,  1121A.  1121B.  1123. 1124 
and  1124A  series  airplanes.  Therefore, 
the  FAA  has  issued  NPRM.  Rules 
Docket  2002-NM-281-AD,  to  address 
the  identified  unsafe  condition  on 
certain  Gulfstream  Aerospace  LP  Model 
Astra  SPX  and  1125  Westwind  Astra 
series  airplanes  as  well. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  the 
following  service  bulletins,  which 
describe  procedures  for  removing  the 
existing  oxygen  shutoff  valve  and 
installing  a  new  oxygen  shutoff  valve: 


For  model — 

Service  bulletin— 

Including — 

1121.    1121A,    1121B    series    air- 

1121  ComnKXlore  Jet  (Israel  Aircraft  Industries)  Service  Bulletin 

Service     Bulletin     Certificate 

of 

planes.     , 

1121-35-024.  dated  September  23,  2002. 

Compliance. 

1123  series  airplanes  

1123-Westwind  (Israel  Aircraft  Industries)  Sen/ice  Bulletin  1123-35- 

Service     Bulletin     Certificate 

of 

048,  dated  September  23,  2002 

Compliance. 

1124  and  11 24 A  series  airplanes  .... 

1124-Westwind  (Israel  Aircraft  Industries)  Service  Bulletin  1124-35- 

Service     Bulletin     Certificate 

of 

137,  dated  September  23,  2002. 

Compliance. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  CAAI  classifled  these  service 
bulletins  as  mandatory  and  issued 
Israeli  airworthiness  directive  35-02- 
10-12.  dated  October  17.  2002.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  C/VAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 


accomplishment  of  the  actions  specified 
in  the  applicable  service  buUetiu 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  AD  and 
Israeli  Airworthiness  Directive 

The  proposed  AD  would  differ  from 
the  parallel  Israeli  airworthiness 
directive  in  that  it  would  require  . 
accomplishment  of  the  removal  and 
installation  of  the  oxygen  shutoff  valve 
within  250  flight  hours  after  the 
effective  date  of  this  AD.  The  parallel 
Israeli  airworthiness  directive 
recommends  accomplishment  of  those 
actions  within  200  flight  hours.  As 
described  previously  under  the  heading 
"Other  Relevant  Rulemaking."  we  have 
issued  NPRM,  Rules  Docket  2002-NM- 
281-AD.  to  address  the  identified 
unsafe  condition  on  certain  Gulfstream 
Aerospace  LP  Model  Astra  SPX  and 
1125  Westwind  Astra  series  airplanes. 
The  compliance  time  in  that  NPRM, 
which  parallels  Israeli  airworthiness 
directive  35-02-07-02,  dated  August 
18.  2002.  is  within  250  flight  hours  after 
the  effective  date  of  the  AD.  Because  the 
identified  unsafe  condition  in  both 
NPRMs  and  the  subject  oxygen  systems 
installed  on  the  affected  airplane 
models  are  identical,  we  have 
determined  that  the  compliance  time  of 
both  of  these  NPRMs  should  be  the 
same.  In  light  of  these  factors,  we  find 
a  compliance  time  of  within  250  flight 


hours  after  the  effective  date  of  this  AD 
for  completing  the  required  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
The  compliance  time  has  been 
coordinated  and  concurred  with  by  the 
CAAI. 

Differences  Between  Proposed  AD  and 
Relevant  Service  Bulletin 

Operators  should  note  that,  although 
the  referenced  service  bulletins  describe 
procedures  for  completing  a  Service 
Bulletin  Certificate  of  Compliance  to 
record  compliance  with  the  service 
bulletin,  this  proposed  AD  would  not 
require  those  actions. 

Cost  Impact 

The  FAA  estimates  that  300  Israel 
Aircraft  Industries.  Ltd.,  Model  1121, 
1121A.  1121B.  1123, 1124.  and  1124A 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AQ,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $900^  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $414,000,  or 
$1,380  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futile  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
.  planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  fedieralism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOCtg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following'new  airworthiness 
directive: 

Table— Service  Bulletins 


Israel  Aircraft  Industries,  Ltd.:  Docket  2002- 
NM-290-AD. 

Applicability:  Ml  Model  1121, 1121  A. 
1121B,  1123,  1124,  and  1124A  series 
airplanes:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  adiabatic  compression 
within  the  oxygen  line  between  the  oxygen 
shutoff  valve  and  the  pressure  regulator  due 
to  a  shutoff  valve  that  can  be  opened  quicTcly. 
which  could  result  in  overheating  of  the 
oxygen  system,  and  consequent  fire  in  the 
Cockpit,  accomplish  the  following: 

Removal  and  Installation  of  Oxygen  Shutoff 
Valve 

(a)  Within  250  flight  hours  after  the 
effective  date  of  this  AD.  remove  the  existing 
oxygen  shutoff  valve  and  install  a  new 
oxygen  shutoff  valve,  per  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin  specified  in  the 
following  table: 


For  model — 


1121,    1121  A,    1121B    series    air- 
planes. 
1121  series  airplaries  


1124  and  1124A  series  airplanes  .. 


Service  twlletin — 


1121   Commodore  Jet  (Israel  Aircraft  Irnlustries)  Service  Bulletin 

1121-35-024,  dated  September  23,  2002. 
1123-Westwind  (Israel  Aircraft  Industries)  Service  Bulletin  112»-3&- 

048,  dated  September  23,  2002. 
1124-Westwind  (Israel  Aircraft  Industries)  Service  Bulletin  1124-35- 

137,  dated  September  23,  2002. 


Excluding — 


Service     Bulletin     Certificate     of 

Compliance. 
Service     Bulletin     Certificate     of 

Compliance. 
Service     Bulletin     Certificate     of 

Compliance. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustipent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in  . 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  35-02-10- 

12,  dated  October  17,  2002. 

Issued  in  Renton,  Washington,  on  February 

13,  2003. 
Ali  Bahrami, 

Acting  Mapager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4167  Filed  2-20-03;  8:45  am] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Gulfstream  Aerospace  LP  Model 
Astra  SPX  and  1125  Westwind  Astra 
series  airplanes.  This  proposal  would 
require  removing  the  existing  oxygen 
shutoff  valve  and  installing  a  new 
oxygen  shutoff  valve.  This  action  is 
necessary  to  prevent  rapid  adiabatic 
compression  within  the  oxygen  line 
between  the  oxygen  shutoff  valve  and 
the  pressure  regulator  due  to  a  shutoff 
valve  that  can  be  opened  quickly,  which 
could  result  in  overheating  of  the 
oxygen  system  and  consequent  Hre  in 
the  cockpit.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  24.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
281-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-281-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  Mail  Station  D25,  Savannah, 
Georgia  31402.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone (425)  227-2125: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 


received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-281-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-281-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Gulfstream  Aerospace  LP  Model  Astra 
SPX  and  1125  Westwind  Astra  series 
airplanes.  The  CAAI  advises  that  a  fire 
occurred  in  the  cockpit  on  two  Israel 
Aircraft  Industries,  Ltd.,  Model  11?4 
and  11 24 A  series  airplanes  during 
taxiing,  when  the  co-pilot  turned  on  the 
oxygen  system.  Investigation  revealed 
that  the  existing  design  of  the  oxygen 
system  allows  high-pressure  oxygen  into 
the  cockpit,  which  is  reduced  at  a 
pressure  regulator  located  on  the 
airframe  structure  adjacent  to  the  co- 
pilot. If  the  shutoff  valve  is  opened  too 
quickly,  a  rapid  adiabatic  compression 


within  the  oxygen  line  between  the 
oxygen  shutoff  valve  and  the  pressure 
regulator  may  occur.  This  condition,  if 
not  corrected,  could  result  in 
overheating  of  the  oxygen  system,  emd 
consequent  fire  in  the  cockpit. 

The  oxygen  systems  on  certain 
Gulfstream  Aerospace  LP  Model  Astra 
SPX  and  1125  Westwind  Astra  series 
airplanes  are  identical  to  those  on  the 
affected  Israel  Aircraft  Industries,  Ltd., 
Model  1124  and  11 24 A  series  airplanes. 
Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Other  Relevant  Rulemaking 

The  FAA  has  issued  NPRM,  Rules 
Docket  2002-NM-290-AD,  to  address 
the  identified  unsafe  condition  on  Israel 
Aircraft  Industries,  Ltd.,  Model  1121, 
1121A,  1121B.  1123,  1124,  and  1124A 
series  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Astra 
(Gulfstream  Aerospace  Corporation) 
Alert  Service  Bulletin  1125-35A-114, 
dated  November  28,  2001,  including 
Service  Bulletin  Certificate  of 
Compliance,  which  describes 
procedures  for  removing  the  existing 
oxygen  shutoff  valve  and  instalHng  a 
new  oxygen  shutoff  valve. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAAI 
classified  this  service  bulletin  as 
mandatory  and  issued  Israeli 
airworthiness  directive  35-02-07-02, 
dated  August  18.  2002,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  type 
certificated  for  operation  in  the  United    • 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
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type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difierences  Between  Proposed  AD  and 
Relevant  Service  Bulletin  

Operators  should  note  that,  although 
the  referenced  service  bulletin  describes 
procedures  for  completing  a  Service 
Bulletin  Certificate  of  Compliance  to 
record  compliance  with  the  service 
bulletin,  thiS  proposed  AD  would  not 
require  that  action. 

Cost  Impact 

The  FAA  estimates  that  100  Model 
Astra  SPX  and  1125  Westwind  Astra 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hoiu-s 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $900  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $138,000,  or 
$1,380  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to.perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufactmer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Chat  this  proposal  * 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfstream  Aerospace  LP  (Formerly  Israel 
Aircraft  Industries,  Ltd.):  Docket  2002- 
NM-281-AD. 

Applicability:  Model  Astra  SPX  series 
airplanes  having  serial  numbers  073  and  079 
through  131  inclusive;  and  Model  1125 
Westwind  Astra  series  airplanes  having  serial 
numbers  004  though  072  inclusive,  and  074 
through  078  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

'Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

1*0  prevent  rapid  adiabatic  compression 
within  the  oxygen  line  between  the  oxygen 


shutoff  valve  and  the  pressure  regulator  due 
to  a  shutoff  valve  that  can  be  opened  quickly, 
which  could  result  in  overheating  of  the 
oxygen  system,  and  consequent  fire  in  the 
cockpit,  accomplish  the  following: 

Removal  and  Installation  of  Oxygen  ShutofT 
Valve 

(a)  Within  250  flight  hours  after  the 
effective  date  of  this  AD.  remove  the  existing 
oxygen  shutoff  valve  and  install  a  new 
oxygen  shutoff  valve,  per  the 
Accomplishment  Instructions  of  Astra 
(Gulfstream  Aerospace  Corporation)  Alert 
Service  Bulletin  1125-35A-114.  dated 
November  28»  2001 ,  excluding  Service     . 
Bulletin  Certificate  of  Compliance. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shallsubmit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  35-02-07- 
02,  dated  August  18.  2002. 

Issued  in  Renton,  Washington,  on  February 
13,  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  03-4166  Filed  2-20-03;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-200, 
-300,  — 320,  and  -500  series  airplanes; 
and  Model  ATR72-102.  -202.  -212,  and 
-212A  series  airplanes.  This  proposal 
would  require  modification  of  the  flight 
attendant's  seat  located  in  the  front  of 
the  cabin,  and  follow-on  actions.  This 
action  is  necessary  to  prevent  release  of 
the  forward  flight  attendant's  shoulder 
restraint  harness,  which  could  result  in 
injury  to  the  flight  attendant  in  case  of 
turbulence.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  24.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
331-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-331-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  Tiles  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being  • 
requested. 

•  Include  justiHcation  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-331-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
\AA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-331-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-200,  -300, 
-320.  and  -500  series  airplanes;  and 
Model  ATR72-102.  -202.  -212.  and 
-21 2 A  series  airplanes.  The  DGAC 
advises  that  the  inertia-reel  harness 
installed  on  the  forward  flight 
attendant's  seat  does  not  ensure 
effective  restraint  of  the  flight 
attendant's  shoulders  against  the 
backrest  of  the  seat,  and  does  not 
adequately  restrain  head  movement. 
Investigation  indicates  that  such  a 
condition  is  attributed  to  the  design  of 
the  inertia-reel  harness.  Consequently, 


in  case  of  turbulence,  there  is  a  risk  that 
the  head  of  the  flight  attendant  could  hit 
the  partitions  located  on  either  side  of 
the  forward  flight  attendant's  seat.  This 
condition,  if  not  corrected,  could  result 
in  injury  to  the  flight  attendant. 

Explanation  of  Relevant  Service 
Information 

Avions  de  Transport  Regional  (ATR) 
has  issued  Service  Bulletin  ATR42-25- 
0141,  dated  October  15,  2002  (for 
certain  Model  ATR42-200,  -^00,  -320, 
and  -500  series  airplanes),  and  Service 
Bulletin  ATR72-25-1082,  dated  October 
15.  2002  (for  certain  Model  ATR72-102. 
-202,  -212,  and  -212A  series  airplanes). 
These  service  bulletins  specify 
procedures  for  modifying  the  flight 
attendant's  seat  located  in  the  front  of 
the  cabin.  The  modification  includes 
replacing  the  inertia-reel  harness  with  a 
new  fixed  harness,  and  replacing  the 
backrest  cover  and  backrest  cushion 
with  new  components.  Follow-on 
actions  include  replacing  the  seat 
identification  placard  with  a  new 
placard,  and  installing  a  new 
modification  placard  near  the  seat 
identification  placard. 

ATR  Service  Bulletins  ATR42-25- 
0141  and  ATR72-25-1082  both 
reference  SICMA  Service  Bulletin  138- 
25-008.  dated  September  18,  2002,  as  an 
additional  source  of  service  information 
for  procedures  to  modify  the  forward 
flight  attendant's  seat,  and  perform 
follow-on  actions. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  2002-539{B), 
dated  October  30.  2002,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
f6r  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  described  below. 

DifiEierence  Between  Proposed  Rule  and 
French  Airworthiness  Dkective 

The  French  airworthiness  directive 
specifies  certain  Aerospatiale  Model 
ATR42-400  series  airplanes.  However, 
the  applicability  of  this  proposed  rule 
does  not  include  that  airplane  model 
because  the  FAA  has  not  issued  a  type 
certificate  for  that  model;  therefore,  that 
model  is  not  included  on  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Cost  Impact 

The  FAA  estimates  that 
approximately  80  Aerospatiale  Model 
ATR42-200,  -300,  -320,  and  -500  series 
airplanes,  and  Model  ATR72-102,  -202. 
-212,  and  -212A  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take  ' 

approximately  1  work  hoxu-  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $1,786  per  airplane. 
Based  on  these  figures,  the  cost  impact 


of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $147,680.  or  $1,846  per 
airplane. 

"The  cost  impact  figiu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Proced\u«s  (44  • 
FR  11034.  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amendadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  2002-NM-331-AD. 

Applicability:  Airplanes  listed  in  the 
following  table,  certiiicated  in  any  category: 


Airplane  models — 


ATR42-200,  -300,  and  -320  series 
airplanes. 


ATR42-500  series  airplanes 


ATR72-102,  -202,  -212,  and  -212A 
series  airplanes. 


Including  models  on  wtticti  ttiese  modifications 
have  been  installed — 


0384,  1685,  or  1991;  or  modifications  per  Service 
Bulletins  ATR42-25-0082.  ATR42-98-331  A,  or 
ATR42-98-409C. 


4181  or  5042 


None 


Including  models  on  wtiich  ttiese  modifications 
tiave  not  been  installed — 


5328  per  Service  Bulletin  ATR42-25-0141,  or  619 

{i.e..  0619). 
8023  per  Service  Bulletin  ATR42-98-025A. 


5301  per  Service  Bulletin  ATR42-98-524D. 
5328  per  Service  Bulletin  ATR42-25-0141. 


5328  (replacement  of  ttie  inertia-reel  t«mess  with  a 
fixed  hamess)  per  Service  Bulletin  ATR72-25- 
1082. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  l)een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  release  of  the  forward  flight 
attendant's  shoulder  restraint  harness,  which 
could  result  in  injury  to  the  flight  attendant 
in  case  of  turbulence;  accomplish  the 
following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Modify  the  forward  flight 
attendant's  seat  located  in  the  front  of  the 
cabin  (including  replacing  the  inertia-reel 
hamess  with  a  new  fixed  hamess,  and 
replace  the  backrest  cover  and  backrest 
cushion  with  new  components),  per  Avions 
de  Transport  Regional  (ATR)  Service  Bulletin 


ATR42-25-0141.  dated  October  15,  2002  (for 
Model  ATR42-200,  -300.  -320,  and  -500 
series  airplanes);  or  Service  Bulletin  ATR72- 
25-1082,  dated  October  15,  2002  (for  Model 
ATR72-102,  -202,  -212,  and  -212A  series 
airplanes);  as  applicable. 

Follow-on  Actions 

(b)  Before  further  flight  following 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD:  Accomplish 
paragraphs  (b)(1)  and  (b)(2)  of  this  AQ  per 
ATR  Service  Bulletin  ATR42-25-0141,  dated 
OctoberlS,  2002;  or  ATR  Service  Bulletin    - 
ATR72-25-1082,  dated  October  15.  2002;  as 
applicable. 
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(1)  Replace  the  seat  identiflcation  placard 
with  a  new  placard  having  a  new  part 
number  (P/N). 

(2)  Install  a  new  modification  placard  to 
indicate  accomplishment  of  the  SICMA 
Service  Bulletin  138-25-008,  dated 
September  18,  2002. 

Note  2:  ATR  Service  Bulletins  ATR42-25- 
0141  and  ATR72-25-1082  reference  SICMA 
Service  Bulletin  138-25-008  as  an  additional 
source  of  service  information  for  procedures 
to  modify  the  forward  flight  attendant's  seat, 
and  to  perform  follow-on  actions  (including 
replacing  the  seat  identification  placard  with 
a  new  placard,  and  installing  a  new 
modification  placard). 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
539(B),  dated  October  30,  2002. 

Issued  in  Renton,  Washington,  on  February 
13,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-4168  Filed  2-20-03;  8:45  an») 
BIIXMG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-AC75 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf — Safety 
Measures  and  Procedures  for  Pipellrw 
Modifications  and  Repairs 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  MMS  withdraws  a  proposed 
rule  that  was  published  in  the  Federal 
Register  on  August  28,  2001  (66  FR 


45236).  The  proposed  rule  required  all 
lessees,  lease  operators,  and  pipeline 
right-of-way  holders  to  submit  in 
writing  the  measures  they  plan  to  take 
and  the  procedures  they  plan  to  follow 
to  ensure  the  safety  of  offshore  workers 
and  to  prevent  pollution  before 
beginning  any  operation  that  involves 
cutting  into  a  pipeline  or  opening  a 
pipeline  at  a  flange.  Issues  raised  during 
the  comment  period  for  the  proposed 
rule  led  MMS  to  reevaluate  its  pipeline 
permitting  procedures.  MMS 
determined  that  a  rewrite  of  its  Subpart 
J  pipeline  regulations  is  a  more 
appropriate  coiu^e  of  action.  Based  on 
this  determination,  MMS  is 
withdrawing  the  proposed  rule. 
DATES:  The  proposed  rule  is  withdrawn 
as  of  February  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
W.  Anderson,  Operations  Analysis 
Branch,  at  (703)  787-1608  or  e-mail  at 
carl.anderson@mms.gov. 
SUPPLEMENTARY  INFORMATION:  MMS  is 
authorized  to  issue  and  enforce  rules  to 
promote  safe  operations,  environmental 
protection,  and  resource  conservation 
on  the  Outer  Continental  Shelf  (OCS). 
(The  OCS  Lands  Act  (43  U.S.C.  1331  et 
seq.)  defines  the  OCS.)  Under  this 
authority,  MMS  regulates  pipeline 
transportation  of  mineral  production 
and  rights-of-way  for  pipelines  and 
associated  facilities.  MMS  approves  all 
OCS  pipeline  applications,  regardless  of 
whether  a  pipeline  is  built  and  operated 
under  Department  of  the  Interior  (DOI) 
or  Department  of  Transportation  (DOT) 
regulatory  requirements.  MMS  also  has 
sole  authority  to  grant  rights-of-way  for 
OCS  pipelines. 

We  received  comments  from  five 
respondents  on  the  proposed  rule.  They 
were  the  Offshore  Operators  Committee, 
Duke  Energy  Gas  Transmission,  CMS 
Panhandle  Pipeline  Companies,  Shell 
Exploration  &  Production  Company,  and 
Enron  Transportation  Services 
Company.  They  raised  a  number  of 
questions  that  gave  us  reason  to 
reconsider  our  existing  pipeline 
regulations  and  internal  permitting 
procedures.  We  reviewed  our 
regulations  regarding  platform  piping 
systems  under  30  CFR  part  250,  subpart 
H — Oil  and  Gas  Production  Safety 
Systems:  industry  response  in 
emergency  repair  situations;  and  the 
impacts  that  MMS  permitting 
procediu^s  for  pipeline  modifications 
and  repairs  have  on  production 
operations  and  transportation  pipeline 
operations. 

The  comments  we  received  on  this 
rule  have  been  helpful  iii  calling 
attention  to  certain  aspects  of  our 
pipeline  regulatory  program  that  need 


upgrading  and  redefining.  Moreover,  the 
review  of  our  internal  permitting 
procedures  pointed  out  the  need  for 
increased  clarification  regarding  our 
overlapping  responsibilities  with  DOT 
for  OCS  pipelines.  The  respective 
responsibilities  of  DOI  and  DOT 
regarding  OCS  pipelines  are  defined  in 
a  1996  Memorandum  of  Understanding 
between  the  two  Departments. 

Therefore,  we  concluded  that  rather 
than  continue  with  this  rulemaking,  we 
should  review  and  rewrite  o\u 
regulations  under  30  CFR  part  250, 
subpart  J — Pipelines  and^ipeline 
Rights-of-Way.  MMS  will  rewrite  the 
new  subpart  J  in  close  cooperation  with 
DOT'S  Office  of  Pipeline  Safety  to 
ensure,  to  the  extent  possible,  that  the 
two  agencies  have  compatible 
regulations  governing  OCS  pipelines. 
MMS  will  subsequently  publish  the  new 
subpart  J  as  a  proposed  rule.  The 
withdrawal  of  this  rule  will  not 
diminish  the  safety  of  offshore 
operations. 

,  Dated:  February  6,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

(FR  Doc.  03-4149  Filed  2-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN  1506-AA28 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Dealers  in  Precious 
Metals,  Stones,  or  Jewels 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasiuy. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  FinCEN  is  issuing  this 
proposed  rule  to  prescribe  minimum 
standards  applicable  to  dealers  in 
precious  metals,  stones,  or  jewels 
piusuant  to  the  provisions  in  the  U.S.A. 
Patriot  Act  of  2001  that  require  financial 
institutions  to  establish  anti-money 
laundering  programs. 
DATES:  Written  comments  may  be 
submitted  on  or  before  April  22,  2003. 
ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington, 
DC  area  may  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@fincen.treas.gov 
with  the  caption  in  the  body  of  the  text, 
"Attn:  section  352 — Jewelry  Dealer 
Regulations."  Comments  also  may  be 
submitted  by  paper  mail  to  FinCEN,  PO 


Box  39,  Vienna,  VA  22183-0039,  "Attn: 
section  352 — Jewelry  Dealer 
Regulations."  Comments  should  be  sent 
by  one  method  only.  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.,  in  the  FinCEN  Reading 
Room  in  Washington,  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  354-6400  (not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Chief  Counsel,  FinCEN,  (703) 
905-3590;  the  Office  of  the  General 
Counsel.  (202)  622-1927;  or  the  Office 
of  the  Assistant  General  Counsel 
(Banking  and  Finance).  (202)  622-0480 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26.  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (U.S.A.  Patriot 
Act)  of  2001  (Pub.  L.  107-56)  (the 
"Act").  Title  in  of  the  Act  makes  a 
number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
Bank  Secrecy  Act  ("BSA"),  which  are 
codified  in  subchapter  II  of  chapter  53 
of  title  31,  United  States  Code.'  These 
amendments  are  intended  to  promote 
the  prevention,  detection,  and 
prosecution  of  international  money 
laundering  and  the  financing  of 
terrorism. 

Section  352(a)  of  the  Act,  which 
became  effective  on  April  24,  2002, 
amended  section  5318(h)  of  the  BSA.  As 
amended,  section  5318(h)(1)  requires 
every  financial  institution  to  establish 
an  anti-money  laimdering  program  that 
includes,  at  a  minimum:  (i)  The 
development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer;  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs.  Section  352(c)  of  the 
Act  directs  the  Secretary  of  the  Treasury 
("Secretary")  to  prescribe  regulations  for 
anti-money  laundering  programs  that 
are  "commensiuate  with  the  size, 
location,  and  activities"  of  the  financial 
institutions  to  which  such  regulations 
apply. 

Although  a  dealer  "in  precious 
metals,  stones,  or  jewels"  ("dealer")  is 
defined  as  a  financial  institution  imder 
the  BSA,  31  U.S.C.  5312(a){2)(N), 
FinCEN  has  not  previously  defined  the 


term  or  issued  regulations  regarding 
dealers.  On  April  29,  2002,  FinCEN 
deferred  the  anti-money  laundering 
program  requirement  contained  in  31 
U.S.C.  5^18{h)  that  would  have  applied 
to  the  industry.  The  purpose  of  the 
deferral  was  to  provide  FinCEN  with 
time  to  study  the  industry  and  to 
consider  how  anti-money  laundering 
controls  could  best  be  applied  to  the 
industry.^  This  rule  defines  the  term  • 
dealer  and  provides  guidance,  tailored 
to  the  industry,  to  such  entities  in 
complying  with  section  352. 

The  industry  of  dealers  encompasses 
various  segments,  including:  (1)  Those 
who  trade  in  precious  metals,  including 
large  scale  metal  suppliers  and  large  and 
small  scale  refiners;  (2)  those  who  trade 
loose  gemstones;  (3)  large  and  small 
scale  manufactm-ers  of  jewelry;  and  (4) 
retail  stores,  including  independent  and 
chain  stores  of  varying  sizes,  selling 
jewelry  products-to.  and  buying  jewelry 
products  from,  the  consuniing  public. 
The  size  of  businesses  in  each  segment 
of  the  industry  varies  substantially  irom 
a  single  artisan  goldsmith  to  publicly 
traded  commercial  manufacturers 
employing  hundreds  of  people  and 
producing  millions  of  finished  pieces 
every  year.  The  sources  of  supply  vary 
as  well,  fi-om  large  scale  producers  of 
fabricated  precious  metals  materials  to 
small  dealers  selling  imique  and  rare 
gemstones  on  an  individualized  basis. 
Further,  there  is  an  active  secondary 
market  for  jewelry,  loose  gemstones,  and 
precious  metals,  with  small  firms  selling 
used  or  antique  pieces  for  scrap  value  or 
as  luiique  works  of  art. 

Because  dealers  are  not  generally 
regulated  as  financial  institutionis,  the 
industry  traditionally  has  been  subject 
to  limited  federal  financial  regulation. 
Federal  laws  governing  this  industry, 
such  as  the  National  Gold  and  Silver 
Stamping  Act  (15  U.S.C.  291-300)  and 
the  Lanham  Act  (15  U.S.C.  1117,  1125), 
are  generally  intended  to  protect 
consumers  against  misleading 
descriptions  of  the  fineness  of  precious 
metals  or  the  identity  and  quality  of 
precious  stones  and  jewels.  Similarly, 
state  regulation  of  the  industry  is 
focused  on  consumer  protection. 

n.  The  Anti-Money  Laundering 
Program 

The  Congressional  mandate  that  all 
financial  institutions  establish  an  anti- 
money  laundering  program  is  a  key 
element  in  the  national  effort  to  prevent 
and  detect  money  laundering  and  the 


financing  of  terrorism.  The  mandate 
recognizes  that  financial  institutions 
other  than  depository  institutions 
{which  have  long  been  subject  to  BSA 
requirements)  are  vulnerable  to  money 
laimdering.  The  legislative  history  of  the 
Act  explains  that  the  anti-money 
laundering  program  is  not  a  one-size- 
fits-all  requirement.  The  general  nature 
of  the  requirement  reflects  Congress' 
intent  that  each  financial  institution 
have  the  flexibility  to  tailor  its  program 
to  fit  its  business,  taking  into  account 
factors  such  as  size,  location,  activities, 
and  risks  or  vulnerabilities  to  money 
laimdering.  This  flexibility  is  designed 
to  ensure  that  all  firms  subject  to  the 
anti-money  laundering  program 
requirement,  from  the  largest  to  the 
smallest  firms,  have  in  place  policies 
and  procedures  appropriate  to  monitor 
for  anti-money  laundering  compliance. ^ 

Although  dealers  do  not  perform  the 
same  functions  as  banking  institutions, 
the  industry  presents  identifiable  money 
laundering  risks.  Precious  metals, 
precious  stones,  and  jewels  constitute 
easily  transportable,  highly 
concentrated  forms  of  wealth.  They 
serve  as  international  mediums  of  , 
exchange  that  can  be  converted  into 
cash  anywhere  in  the  world.  In 
addition,  precious  metals,  especially 
gold,  silver,  and  platinum,  have  a  ready, 
actively  traded  market,  and  can  be 
melted  and  poured  into  various  forms, 
thereby  obliterating  refinery  marks  and 
leaving  them  virtually  untraceable.  For 
these  reasons,  precious  metals,  precious 
stones,  and  jewels  can  be  highly 
attractive  to  money  launderers  and  other 
criminals,  including  those  involved  in 
the  financing  of  terrorism. 

In  addition,  significant  incentives 
currently  exist  for  dealers  to  minimize 
financial  losses  caused  by  fraud  in 
connection  with  the  valuable  products 
in  which  they  deal.  By  their  very  nature, 
precious  metals,  precious  stones,  and 
jewels  are  extremely  valuable  by  weight 
and  volume,  and  fraud  perpetrators 
attempt  to  incorrectly  identify  the  mass, 
quality,  or  fineness  of  these  products. 
Theft  of  such  items,  through  the  use  of 
counterfeit  checks,  forged  signatures,  or 
other  means,  is  likewise  a  risk.  As  such, 
this  industry  has  long  been  aware  that 
rigorous  anti-fraud  measures  are  a 
necessity  in  order  to  remain 
economically  viable.  This  proposed  rule 


1  Regulations  implementing  the  BSA  appear  at  31 
CFR  part  103.  The  authority  of  the  Secretary  the 
Treasury  to  administer  the  BSA  and  its 
implementing  regulations  has  beep  delegated  to  the 
Director  of  FinCEN. 


2  See  31  CFR  103.170,  as  codified  by  interim  final 
rule  published  at  67  FR  21110  (April  29.  2002).  as 
amended  at  67  FR  67547  (November  6.  2002)  and 
corrected  at  67  FR  68935  (November  14,  2002). 


'  See  U.S.A.  Patriot  Act  of  2001 :  Consideration  of 
H.R.  3162  Before  the  Senate  (October  25.  2001) 
(statement  of  Sen.  Sarbanes);  Financial  Anti- 
Terrorism  act  of  2001:  Consideration  Under 
Suspension  of  Rules  of  H.R.  3004  Before  the  House 
of  Representatives  (October  17,  2001)  (statement  of 
Rep.  Kelly)  (provisions  of  the  Financial  Anti- 
Terrorism  Act  of  2001  were  incorporated  as  Title  III 
in  the  Act). 
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seeks  to  take  advantage  of  those  existing 
practices  by  focusing  the  due  diligence 
conducted  by  dealers  to  include  the 
potential  for  money  laundering  or 
terrorist  financing. 

A.  Definitions 

Section  103.140(a)  defines  the  key 
terms  used  in  the  proposed  rule. 
Paragraph  103.140(a)(l)(i)  defines 
"dealer"  as  any  person  who  is  "engaged 
in  the  business  of  purchasing  and 
selling  jewels,  precious  metals,  or 
precious  stones,  or  jewelry  composed  of 
jewels,  precious  metals,  or  precious 
stones."  The  proposed  definition  of 
dealer  reflects  Treasury's  determination 
that  all  segments  of  the  industry  are 
vulnerable  to  money  laundering  and 
terrorist  financing.  Thus,  the  anti-money 
laundering  requirement  contained  in  the 
proposed  rule  covers  entities  including 
manufacturers,  refiners,  wholesalers, 
retailers,  and  any  other  entity  engaged 
in  the  business  of  purchasing  and 
selling  jewels,  precious  metals,  precious 
stones,  or  jewelry. 

The  proposed  definition  contains  an 
explicit  minimum  dollar  threshold,  to 
carve  out  small  businesses  that  may,  on 
a  part-time  basis,  deal  in  precious 
metals,  stones,  jewels,  or  jewelry.  Thus, 
paragraphs  (a)(l)(i)(A)  and  (B)  provide 
that  a  person  is  a  "dealer"  only  if, 
during  the  prior  calendar  or  tax  year,  the 
person  (1)  purchased  more  than  $50,000 
in  jewels,  precious  metals,  precious 
stones,  or  jewelry,  or  (2)  received  more 
than  $50,000  in  gross  proceeds  from  the 
sale  of  jewels,  precious  metals,  precious 
stones,  or  jewelry.  Thus,  an  amateur 
silversmith,  who  sells  a  portion  of  his 
production  to  finance  his  hobby,  would 
not  be  subject  to  this  rule  if  he  were  to 
remain  below  the  proposed  threshold. 
FinCEN  specifically  solicits  comment 
on  the  amount  of  the  proposed 
threshold,  and  whether  an  alternative 
threshold  should  be  employed,  such  as 
specific  physical  quantities  of  precious 
metals,  stones,  or  jewels,  or  other  types 
of  thresholds. 

In  addition  to  the  minimum  dollar 
threshold,  the  definition  of  "dealer" 
contains  two  exceptions,  found  in 
proposed  paragraph  (a)(l)(ii).  The  first 
exception  provides  that  a  retailer''  is  a 
dealer  only  if  it  purchased  more  than 
$50,000  in  jewels,  precious  metals, 
precious  stones,  or  jewelry  from  persons 
other  than  dealers  during  the  prior 
calendar  or  tax  year.  Thus,  a  retailer  that 
purchases  jewels,  precious  metals, 
precious  stones,  or  jewelry  from  a  dealer 


■*  The  NPRM  defines  a  retailer  as  a  |)«rson  engaeed 
in  th«  Inisiness  of  selling  to  the  public  jewels, 
precious  metals,  or  precious  stones  or  jewelry 
composed  of  jewels,  precious  metals,  or  precious 
stones. 


(for  example,  from  a  wholesaler),  would 
not  fall  within  the  definition  of 
"dealer,"  even  if  its  gross  sales  of 
jewels,  precious  metals,  stones,  and 
jewelry  exceeded  $50,000  in  the  prior 
calendar  or  tax  year.  However,  a  retailer 
that,  in  the  prior  calendar  or  tax  year, 
purchased  more  than  $50,000  in  jewels, 
precious  metals,  precious  stones,  or 
jewelry  from  sources  other  than  a  dealer 
(for  example,  from  the  general  public), 
would  be  a  dealer  for  purposes  of  the 
cule.  The  rationale  for  this  Umited 
exception  is  that,  in  order  to  abuse  this 
industry,  a  money  launderer  must  be 
able  to  sell  as  well  as  purchase  the 
goods.  Therefore,  there  is  substantially 
less  risk  that  a  retailer  who  purchases 
goods  exclusively  or  almost  exclusively 
from  dealers  subject  to  the  proposed 
rule  will  be  abused  by  money 
launderers. 

The  second  exception,  contained  in 
prqposed  paragraph  (a){l)(ii)(B),  carves 
out  from  the  definition  of  "dealer"  a 
person  buying  or  selling  value-added 
fabricated  goods  containing  minor 
amounts  of  precious  metals  or 
gemstones.  Precious  metals,  stones,  and 
jewels  often  have  minor  uses  in 
equipment  for  which  they  act  as  a  very 
small  component,  for  example,  in 
computers  or  drills  with  industrial 
diamond  cutting  tools,  or  as  reflective 
coating  on  windows.  Similarly,  sapphire 
bearings  may  be  used  in  highly  precise 
electronic  equipment,  because  of  the 
toughness  exhibited  by  corundum. 
Although  the  amount  of  precious 
metals,  stones,  and  jewels  contained  in 
each  industrial  product  may  be 
minimal,  the  high  volume  production  or 
sale  of  such  products  could  result  in  a 
high  volume  of  sale  of  precious  metals, 
stones,  or  jewels*  FinCEN  has 
determined  that  the  anti-money 
laundering  program  requirement  should 
be  imposed  on  those  sectors  of  the 
industry  that  pose  the  most  significant 
risk  of  money  laundering  and  terrorist 
financing,  and  for  this  reason,  persons 
who  buy  and  sell  value-added  fabricated 
goods  containing  minor  amounts  of 
precious  metals  or  gemstones  are 
excluded  from  the  proposed  deHnition 
of  "dealer." 

The  term  "jewel"  is  defined  in 
paragraph  (a)(2)  to  include  organic 
substances  that  have  a  market- 
recognized  gem  level  of  quality,  beauty, 
and  rarity.  Certain  substances,  such  as 
coral,  are  available  in  two  forms  that  are 
not  generally  transmutable,  one  that  is 
of  gem  quality,  and  another  that  is  of 
non-gem  quality.  As  proposed,  the 
definition  of  "jewel"  would  not  include 
substances  that  are  of  non-gem  auality. 

Paragraph  (a)(3]  contains  a  definition 
of  the  term  "precious  metal,"  which  is 


defined  to  include  gold,  silver,  and  the 
platinum  group  of  metals,  when  it  is  at 
a  level  of  purity  of  0.500  (50  percent)  or 
greater,  singly  or  in  any  combination. 
For  example,  an  alloy  of  25  percent  gold 
and  30  percent  platinum  would  be  a 
precious  metal  under  the  proposed  rule. 
Similarly,  this  definition  excludes  the 
products  of  a  mining  firm  or  refinery 
that  does  not  deal  in  precious  metals 
refined  to  that  purity  level,  but  would 
include  12  karat  gold  jewelry.  The  50 
percent  threshold  is  intended  to  exclude 
materials  that  have  incidental  levels  of 
precious  metals,  such  as  polymer  resin 
castings  that  have  been  electroplated 
with  gold,  or  antique  mirrors  with  a  thin 
silver  foil  on  the  back.  Similarly, 
operations  that  process  lead  ore  that 
may  contain  smaller  amounts  of  silver 
or  gold  would  also  be  excluded.  As  a 
result,  the  focus  of  the  definition  is  on 
materials  that  are  predominantly 
precious  metal. 

The  term  "precious  stone"  is  defined 
in  paragraph  (a)(4)  to  include  inorganic 
substances  that  have  a  market- 
recognized  gem  level  of  quality,  beauty, 
and  rarity.  Certain  substances,  such  as 
diamonds,  are  available  in  two  forms 
that  are  not  generally  transmutable,  one 
that  is  of  gem  quality,  and  another  that 
is  of  industrial  (or  non-gem)  quality.  For 
example,  diamonds  are  available  in  both 
industrial  grades  and  gem  quality 
grades.  However,  industrial  grade 
diamonds  cannot  generally  be 
transformed  into  gem  quality  diamonds. 
Similarly,  a  flame  fusion  synthetic 
corundum  may  be  chemically  identical 
to  a  gem  quality  ruby,  yet  not  be  a 
"precious  stone."  Therefore,  precious 
stones  of  industrial  quality  have  been 
carved  out  of  the  definition  of  precious 
stones. 

B.  Anti-Money  Laundering  Program 
Requirements 

Section  103.140(b)  requires  that  each 
dealer  develop  and  implement  an  anti- 
money  laundering  program  reasonably 
designed  to  prevent  the  dealer  from 
being  used  to  facilitate  money 
laundering  or  the  financing  of  terrorist 
activities.  The  program  must  be  in 
writing  and  should  set  forth  clearly  the 
details  of  the  program,  including  the 
responsibilities  of  the  individuals  and 
departments  involved.  To  ensure  that 
this  requirement  receives  the  highest 
level  of  attention  throughout  the 
company,  the  proposed  rule  requires 
that  each  dealer's  program  be  approved 
in  writing  by  its  senior  management.^  A 


''  This  may  be  the  sole  proprietor  in  the  case  of 
a  sole  proprietorship,  the  board-of  directors,  or  a 
committee  authorized  for  this  purpose  in  the  case 
of  a  corporation,  or  partners  representing  a  majority 
interest  in  a  general  partnership. 


dealer  must  make  its  anti-money 
laimdering  program  available  to 
Treasury  or  its  designee  upon  request. 
While  it  is  permissible  for  a  dealer  to 
delegate  certain  functions  relating  to  its 
anti-money  laundering  program  to  a 
third  party,  the  dealer  remains 
responsible  for  ensuring  compliance 
with  these  requirements. 

Section  103.140(c)  sets  forth  the 
minimum  requirements  of  a  dealer's 
money  laundering  program.  Section 
103.140(c)(1)  requires  the  anti-money 
laundering  program  to  incorporate 
policies,  procediues,  and  internal 
controls  based  upon  the  dealer's 
assessment  of  the  money  launderingand 
terrorist  financing  risks  associated  with 
its  line(s)  of  business.  Policies, 
procedures,  and  internal  controls  must 
also  be  reasonably  designed  to  ensure 
compliance  with  BSA  requirements. 
The  only  BSA  regulatory  requirement 
currently  applicable  to  a  dealer  is  the 
obligation  to  report  on  Form  8300  the 
receipt  of  cash  or  certain  non-cash 
instruments  totalirig  more  than  $10,000 
in  one  transaction  or  two  or  more 
related  transactions.''  To  assure 
reasonable  compliance,  the  program 
should  be  reasonably  designed  to  detect 
and  report  not  only  transactions 
required  to  be  reported  on  Form  8300, 
but  also  activity  designed  to  evade  this 
reporting  requirement.  Such  activity, 
commonly  known  as  "structuring,"  may 
involve  payments  of  more  than  $10,000 
with  multiple  money  orders,  travelers' 
checks,  or  cashiers'  checks  or  other  bank 
checks,  each  with  a  face  amount  of  less 
than  $10,000.  Such  methods  of  payment 
may  be  indicative  of  money  laundering, 
particularly  when  the  payment 
instruments  were  obtained  from 
different  sources  or  the  payments  were 
made  at  different  times  on  the  same  day 
or  were  made  on  consecutive  days  or 
close  in  time.  Should  dealers  become 
subject  to  additional  requirements,  their 
compliance  programs  would  have  to  be 
updated  to  include  appropriate  policies, 
procedures,  training,  and  testing 
functions  relating  to  such  requirements. 
Section  103.140(c)(l)(i)  provides  that, 
for  purposes  of  making  the  risk 
assessment  required  under  section 
103.140(c)(1),  a  dealer  must  consider  all 
relevant  factors,  including  those  listed 
in  the  rule.  First,  the  dealer  must  assess 
the  money  laundering  and  terrorist 
financing  risks  associated  with  its 
products,  customers,  suppliers, 
distribution  channels,  and  geographic 
locations.  In  addition,  a  dealer  must 
take  into  consideration  the  extent  to 
which  the  dealer  engages  in  transactions 
other  than  with  established  customers 


or  sources  of  supply.  Finally,  a  dealer 
must  analyze  the  extent  to  which  it 
engages  in  transactions  for  which 
payment  or  account  reconciliation  is 
routed  to  or  from  accounts  located  in 
jurisdictions  that  have  been  identified 
as  vulnerable  to  terrorism  or  money 
laundering.''  The  proposed  rule  is 
intended  to  give  a  dealer  the  flexibility 
to  design  its  program  to  meet  the 
specific  money  laundering  and  terrorist 
financing  risks  presented  by  the  dealer's 
business,  based  on  the  dealer's 
jassessment  of  such  risks. 

Section  103.140(c)(l){ii)  provides  that 
a  dealer's  policies,  procedures,  and 
internal  controls  must  be  reasonably 
designed  to  detect  transactions  that  may 
involve  use  of  the  dealer  to  facilitate 
money  laundering  or  terrorist  financing. 
In  addition,  a  dealer's  program  must 
incorporate  procedures  for  making 
reasonable  inquiries  to  determine 
whether  a  transaction  involves  money 
laundering  or  terrorist  financing.  A 
dealer  that  identifies  indicators  that  a 
transaction  may  involve  money 
laundering  or  terrorist  financing  should 
take  reasonable  steps  to  deterrtiine 
whether  its  suspicions  are  justified  and 
respond  accordingly,  including  refusing 
to  enter  into,  or  complete,  a  transaction 
that  appears  designed  to  further  illegal 
activity.**  The  proposed  rule  provides 
flexibility  to  dealers  in  developing 
procediu-es  for  making  reasonable 
inquiries  under  paragraph  (c)(l)(ii).  For 
example,  a  dealer  may  appropriately 
determine  that  reasonable  inquiry  with 
respect  to  a  transaction  conducted  by  a 
new  customer  or  supplier  involves 
considerable  scrutiny,  including 
verification  of  customer  identity, 
income  soiu-ce,  or  the  purpose  of  a 
transaction.  In  contrast,  reasonable 
inquiry  with  respect  to  an  established 
customer  may  not  involve  additional 


»See3lCFR  103.30. 


'  Examples  of  designations  to  this  effect  include 
the  Department  of  State's  designation  of  a 
jurisdiction  as  a  sponsor  of  international  terrorism 
under  22  U.S.C.  2371,  the  FATF's  desigiiation  of 
jurisdictions  that  are  non-cooperative  with 
international  anti-money  laundering  principles,  or 
the  Secretary  of  the  Treasury's  designation  pursuant 
to  31  U.S.C.  5318A  of  jurisdictions  warranting 
special  measures  due  to  money  laundering 
concerns. 

8 18  U.S.C.  1956  and  1957  make  it  a  crime  for  any 
'  person,  including  an  individual  or  company,  to 
engage  knowingly  in  a  financial  transaction  with 
the  proceeds  from  any  of  a  long  list  of  crimes  or 
types  of  "specific  unlawful  activity."  Although  the 
standard. of  knowledge  required  is  "actual 
knowledge,"  actual  knowledge  includes  "willful 
blindness."  Thus,  a  person  could  be  deemed  to 
have  knowledge  that  proceeds  were  derived  firom 
illegal  activity  if  he  or  she  ignored  "red  flags"  that 
indicated  ill^ality.  See.  e.g..  U.S.  v.  Finkelstein. 
229  F.3d  90  (2nd  Cir.  2000)  (owner  of  jewelry/ 
precious  metals  business  convicted  for  participation 
in  money  laundering  scheme:  sentence 
enhancement  based  on  willful  blindness  of  certain 
funds  received  derived  from  narcotics  trafficking). 


Steps  beyond  those  normally  required  to 
complete  the  transaction,  unless  the 
transaction  appears  suspicious  or 
unusual  to  the  dealer.  As  explained 
further  below,  the  determination 
whether  to  refuse  to  enter  into,  or  to 
terminate,  a  transaction  lies  with  the 
dealer.  In  addition,  dealers  are 
encouraged  to  adopt  procedures  for 
voluntarily  filing  Suspicious  Activity 
Reports  with  FinCEN  and  for  reporting 
suspected  terrorist  activities  to  FinCEN 
using  its  Financial  Institutions  Hotline 
(1-866-566-3974). 

The  proposed  fule  lists  several 
examples  of  factors  that  may  indicate 
that  a  transaction  is  designed  to  involve 
use  of  the  dealer  to  facilitate  money 
laundering  or  terrorist  financing.  Factors 
that  may  indicate  a  transaction  is 
designed  to  involve  use  of  the  dealer  to 
facilitate  money  laundering  or  terrorist 
financing  include:  (1)  Unusual  payment 
methods,  such  as  the  use  of  large 
amounts  of  cash,  multiple  or 
sequentially  numbered  money  orders, 
traveler's  checks,  or  cashier's  checks,  or 
payment  from  unknown  third  parties: 
(2)  unwillingness  by  a  customer  or 
supplier  to  provide  complete  or  accurate 
contact  information,  financial 
references,  or  business  affiliations:  (3) 
attempts  by  a  customer  or  supplier  to 
maintain  a  high  and  unusual  degree  of 
secrecy  with  respect  to  the  transaction, 
such  as  a  request  that  normal  business 
records  not  be  kept;  (4)  purchases  or 
sales  that  are  unusual  for  the  particular 
customer  or  supplier  or  type  of 
customer  or  supplier;  and  (5)  purchases 
or  sales  that  are  not  in  conformity  with 
standard  industry  practice.  For  example, 
one  money  laundering  scheme  observed 
in  this  industr\'  involved  a  customer 
who  ordered  items,  paid  for  them  in 
cash,  cancelled  the  order,  and  then 
received  a  large  refund.^  In  one  case, 
funds  were  laundered  through  large 
cash  purchases  of  a  dealer's  gold  at 
artificially  inflated  prices,  followed  by 
re-purchase  by  the  dealer  of  the  same 
gold  at  lower  prices.  ^"  A  dealer  should 
make  reasonable  inquiries  when 
transactions  appear  to  vary  from 
standard  industry-  practice,  or  from  the 
standard  practice  of  an  established 
customer  or  supplier.  Over-  or  under- 
invoicing,  structured,  complex,  or 
multiple  invoice  requests,  and  high- 
dollar  shipments  that  are  over-  or  under- 
insured  may  all  be  indicia  that  a 
transaction  involves  money  laundering 
or  terrorist  financing. 

The  list  of  factors  contained  in  the 
proposed  rule  is  intended  to  provide 


«  See  United  States  v.  Huppert.  91 7  F.2d  507 
(11th  Cir.  1990). 
^°  See  Finkelstein.  supra  n.  8. 
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examples  of  indicia  of  illegal  activity, 
and  is  by  no  means  exhaustive. 
Determinations  as  to  whether  a 
transaction  should  be  refused  or 
terminated  must  be  based  on  the  facts 
and  circumstances  relating  to  the 
transaction  and  the  dealer's  knowledge 
of  the  customer  or  supplier  in  question. 
It  is  not  intended  that  dealers 
automatically  refuse  to  engage  in  or 
terminate  transactions  simply  because 
such  transactions  involve  one  or  more  of 
the  factors  listed  in  the  rule.  Rather,  it 
is  intended  that  dealers  will  develop 
procedures  for  identifying  transactions 
involving  potentially  illegal  activity, 
and  procedures  setting  forth  the  actions 
that  a  dealer  will  take  in  response  to 
such  transactions. 

Section  103.140(c)(2)  requires  that  a 
dealer  designate  a  compliance  officer  to 
be  responsible  for  administering  the 
anti-money  laundering  program.  The 
person  (or  group  of  persons]  should  be 
competent  and  knowledgeable  regarding 
BSA  requirements  and  money 
laundering  issues  and  risks,  and  should 
be  empowered  with  full  responsibility 
and  authority  to  develop  and  enforce 
appropriate  policies  and  procedures 
throughout  the  dealer's  business.  The 
role  of  the  compliance  officer  is  to 
ensure  that  (1)  The  program  is  being 
implemented  effectively;  (2)  the 
program  is  updated  as  necessary;  and  (3) 
appropriate  persons  are  trained  in 
accordance  with  the  rule.  Whether  the 
compliance  offlcer  is  dedicated  full  time 
to  BSA  compliance  would  depend  upon 
the  size  and  complexity  of  the  dealer's 
business  and  the  risks  posed.  In  aill 
cases,  the  person  responsible  for  the 
supervision  of  the  overall  program 
should  be  an  officer  or  employee  of  the 
dealer. 

Section  103.140(c)(3)  requires  that  a 
dealer  provide  for  training  of 
appropriate  persons.  Employee  training 
is  an  integral  part  of  any  anti-money 
laundering  program.  Employees  of  the 
dealer  must  be  trained  in  BSA 
requirements  relevant  to  their  functions 
and  in  recognizing  possible  signs  of 
money  laundering  that  could  arise  in 
the  course  of  their  duties,  so  that  they 
can  carry  out  their  responsibilities 
effectively.  Such  training  could  be 
conducted  by  internal  or  external 
seminars,  and  could  include  videos, 
computer-based  training,  booklets,  etc. 
The  level,  firequency.  and  focus  of  the 
training  should  be  determined  by  the 
responsibilities  of  the  employees  and 
the  extent  to  which  their  functions  bring 
them  in  contact  with  BSA  requirements 
or  possible  money  laundering  activity. 
Consequently,  the  training  program 
should  provide  both  a  general 
awareness  of  overall  BSA  requirements 


and  money  laundering  issues,  as  well  as 
more  job-specific  guidance  regarding 
particular  employees'  roles  and 
functions  in  the  anti-money  laundering 
program."  For  those  employees  whose 
duties  bring  them  in  contact  with  BSA 
requirements  or  possible  money 
laundering  activity,  the  requisite 
training  should  occur  when  the 
employee  assumes  those  duties. 
Moreover,  these  employees  should  . 
receive  periodic  updates  and  reh'eshers 
regarding  the  anti-money  laundering 
program. 

Section  103.140(c)(4)  requires  that  a 
dealer  conduct  periodic  testing  of  its 
program,  in  order  to  ensure  that  the 
program  is  indeed  functioning  as 
designed.  Such  testing  should  be 
accomplished  by  personnel 
knowledgeable  regarding  BSA 
requirements.  Testing  may  be 
accomplished  either  by  dealer 
employees  or  unafHliated  service 
providers  so  long  as  those  same 
individuals  are  not  involved  in  the 
operation  or  oversight  of  the  program. 
The  frequency  of  such  a  review  would 
depend  upon  factors  such  as  the  size 
and  complexity  of  the  dealer  and  the 
extent  to  which  its  business  model  may 
be  more  subject  to  money  laundering 
than  other  institutions.  Any  useful 
recommendations  resulting  from  such 
review  should  be  implemented 
promptly  or  reviewed  by  senior 
management. 

Section  103.140(d)  provides  that  a 
dealer  must  develop  and  implement  an 
anti-money  laundering  program  within 
90  days  after  enactment  of  a  final  rule 
based  on  the  Notice,  or  not  later  than  90 
days  after  the  date  a  person  becomes  a 
dealer  for  purposes  of  the  rule. 

ni.  Regulatory  Flexibility  Act 

It  is  hereby  certified,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  that  the  proposed  rule  is  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Because  the  requirements  of  the 
proposed  rule  closely  parallel  the 
requirements  foranti-money  laundering 
programs  for  all  financial  institutions 
mandated  by  section  352  of  the  Act,  the 
costs  associated  with  the  establishment 
and  implementation  of  anti-money 
laundering  programs  are  attributable  to 
the  statute  and  not  the  proposed  rule. 
Moreover,  FinCEN  believes  that  the 


"  Appropriate  topics  for  an  anti-money 
laundering  program  include,  but  are  not  limited  to: 
BSA  requirements,  a  description  of  money 
laundering,  how  money  laundering  is  carried  out. 
what  types  of  activities  and  transactions  should 
raise  concerns,  what  steps  should  be  followed  when 
suspicions  arise,  and  the  need  to  review  OF  AC  and 
other  government  lists. 


definition  of  "dealer"  in  section 
103.140(a)(1),  which  excludes  dealers 
who  have  less  than  $50,000  in  gross 
proceeds  in  a  year,  will  exclude  most 
small  dealers  from  the  requirements  of 
the  rule. 

Fiuthermore,  the  proposed  rule 
provides  for  substantial  flexibility  in 
how  each  dealer  may  meet  its 
requirements.  This  flexibility  is 
designed  to  account  for  differences 
among  dealers,  including  size.  In  this 
regard,  the  costs  associated  with 
developing  and  implementing  an  anti- 
money  laundering  program  will  be 
commensurate  with  the  size  of  a  dealer. 
If  a  dealer  is  small,  the  burden  to 
comply  with  section  352  and  the 
proposed  rule  should  be  similarly  small. 

FinCEN  specifically  solicits  comment 
on  the  impact  of  section  352  and  the 
proposed  rule  on  small  dealers, 
particularly  whether  the  proposed 
$50,000  threshold  should  be  higher  or 
lower,  and  whether  an  alternative 
threshold  (such  as  one  based  upon 
specific  physical  quantities  of  precious 
metals,  stones,  or  jewels,  or  other  types 
of  thresholds)  would  be  more 
appropriate. 

IV.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507(d).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Comments  concerning  the  collection 
of  information  in  the  proposed  rule 
should  be  sent  (preferably  bv  fax 
((202)395-6974))  to  the  Desk  Officer  for 
the  Department  of  the  Treasiuy ,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1506), 
Washington,  DC  20503  (or  by  the 
Internet  to  jlackeyj@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  the  Internet 
at  the  addresses  previously  specified. 

FinCEN  specifically  invites  comments 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  mission  of 
FinCEN,  and  whether  the  information 
shall  have  practical  utility;  (b)  the 
accuracy  of  the  estimate  of  the  burden 
of  the  collection  of  information  (see 
below),  including  the  number  of  dealers 
(as  defined  in  section  103.140(a)(1)) 
who  will  be  subject  to  the  requirements 
of  the  proposed  rule;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection;  (d)  ways 
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to  minimize  the  burden  of  the 
information  collection,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  maintain  the  information. 

The  collection  of  information  is  the 
recordkeeping  requirement  in  section 
103.140(b).  The  information  will  be 
used  by  federal  agencies  to  verify 
compliance  by  dealers  with  the 
provisions  of  sections  103.140  and 
103.141.  The  collection  of  information 
is  mandatory. 

Estimated  Number  of  Recordkeepers: 

20,000. 

Estimated  Avemge  Annual  Burden 
Per  Recordkeeper.  The  estimated 
average  burden  associated  with  the 
recordkeeping  requirement  in  section 
103.140(b)  rule  is  1  hour  per 
recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  20,000  hours. 

V.  Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Govenunent  agencies),  Banks  and 
banking.  Currency,  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  103  of  title  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  HNANCIAL 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  III, 
sees.  312,  313,  314,  326,  352,  Pub.  L.  107- 
56, 115  Stat.  307. 

2.  Subpart  I  of  part  103  is  amended  by 
adding  new  §  103.140  to  read  as  follows: 

§  1 03.1 40    Anti-money  laundering 
programs  for  dealers  in  precious  metals, 
precious  stones,  or  jewels, 
(a)  Definitions.  For  purposes  of  this 

section: 

(1)  Dealer,  (i)  Except  as  provided  in 
paragraph  {a)(l)(ii)  of  this  section,  the 


term  "dealer"  means  a  person  engaged 
in  the  business  of  purchasing  and 
selling  jewels,  precious  metals,  or 
precious  stones,  or  jewelry  composed  of 
jewels,  precious  metals,  or  precious 
stones,  and  who,  during  the  prior 
calendar  or  tax  year: 

(A)  Piurchased  more  than  $50,000  in 
jewels,  precious  metals,  or  precious 
stones,  or  jewelry  composed  of  jewels, 
precious  metals,  or  precious  stones;  or 

(B)  Received  more  than  $50,000  in 
gross  proceeds  from  transactions  in 
jewels,  precious  metals,  precious  stones, 
and  jewelry  composed  of  jewels, 
precious  metals,  or  precious  stones. 

(ii)  The  term  "dealer"  does  not 
include: 

(A)  A  retailer,  i.e.,  a  person  engaged 
in  the  business  of  sales  to  the  public  of 
jewels,  precious  metals,  or  precious 
stones,  or  jewelry  composed  thereof, 
other  tban  a  retailer  that,  during  the 
prior  calendar  or  tax  year,  purchased 
more  than  $50,000  in  jewels,  precious 
metals,  precious  stones,  or  jewelry 
composed  of  jewels,  precious  metals,  or 
precious  stones,  from  persons  other  than 
dealers  (such  as  members  of  the  general 
public  or  persons  engaged  in  other 
businesses);  or 

(B)  A  person  who  engages  in 
transactions  in  jewels,  precious  metals, 
or  precious  stones  for  purposes  of 
fabricating  finished  goods  that  contain 
minor  amounts  of,  or  the  value  of  which 
is  not  significantly  attributable  to,  such 
precious  metals,Tprecious  stones,  or 
jewels. 

(2)  Jewel  means  an  organic  substance 
with  gem  quality  market-recognized 
beauty,  rarity,  and  value,  and  includes 
pearl,  amber,  and  coral. 

(3)  Precious  metal  means: 

(i)  Gold,  iridium,  osmium,  palladium, 
platinum,  rhodium,  ruthenium,  or 
silver,  having  a  level  of  purity  of  500  or 
more  parts  per  thousand;  and 

(ii)  An  alloy  containing  500  or  more 
parts  per  thousand,  in  the  aggregate,  of 
two  or  more  of  the  metals. listed  in 
paragraph  (a)(3)(i)  of  this  section. 

(4)  Precious  stone  means  an  inorganic 
substance  with  gem  quality  market- 
recognized  beauty,  rarity,  and  value, 
and  includes  diamond,  corundum 
(including  rubies  and  sapphires),  beryl 
(including  emeralds  and  aquamarines), 
chrysoberyl,  spinel,  topaz,  zircon, 
tourmaline,  garnet,  crystalline  and 
cryptocrystalline  quartz,  olivine  peridot 
jadeite  jade,  nephrite  jade,  spodumene, 
feldspar,  turquoise,  lapis  lazuli,  and 
opal. 

(5)  Person  shall  have  the  same 
meaning  as  provided  in  §  103.11(z). 

(b)  Anti-money  laundering  program 
requirement.  Each  dealer  shaU  develop 
and  implement  a  written  anti-money 


laundering  program  reasonably 
designed  to  prevent  the  dealer  from 
being  used  to  facilitate  money 
laundering  and  the  financing  of  terrorist 
activities.  The  program  must  be 
approved  by  senior  management.  A 
dealer  shall  make  its  anti-money 
laundering  program  available  to  the 
Department  of  Treasury  or  its  designee 
upon  request. 

(c)  Minimum  requirements.  At  a 
minimum,  the  anti-money  laundering 
program  shall: 

(1)  Incorporate  policies,  procedures, 
and  internal  controls  based  upon  the 
dealer's  assessment  of  the  money 
laundering  and  terrorist  financing  risks 
associated  with  its  line(s)  of  business. 
Policies,  procedures,  and  internal 
V:ontrols  developed  and  implemented  by 
a  dealer  under  this  section  shall  include 
provisions  for  complying  with  the 
applicable  requirements  of  the  Bank 
Secrecy  Aqt  (31  U.S.C.  5311  et  seq.),  and 
this  part. 

(i)  For  purposes  of  making  the  risk 
assessment  required  by  paragraph  (c)(1) 
of  this  section,  a  dealer  shall  take  into 
accoimt  all  relevant  factors  including 
the  following: 

(A)  The  type{s)  of  products  the  dealer 
buys  and  sells,  as  well  as  the  nature  of 
the  dealer's  customers,  suppliers, 
distribution  chaimels,  and  geographic 
locations; 

(B)  The  extent  to  which  the  dealer 
engages  in  transactions  other  than  writh. 
established  customers  or  sources  of 
supply;  and 

(C)  Whether  the  dealer  engages  in 
transactions  for  which  payment  or 
account  reconciliation  is  routed  to  or 
from  accounts  located  in  jurisdictions 
that  have  been  identified  by  the 
Department  of  State  as  a  sponsor  of 
international  terrorism  under  22  U.S.C. 
2371;  designated  as  non-cooperative 
with  international  anti-money 
laundering  principles  or  procedures  by 
an  intergovernmental  group  or 
organization  of  which  the  United  States 
is  a  ijiember  and  with  which 
designation  the  United  States 
representative  or  organization  concurs; 
or  designated  by  the  Secretary  of  the 
Treasury  piusuant  to  31  U.S.C.  5318A  as 
warranting  special  measures  due  to 
money  laundering  concerns. 

(ii)  A  dealer's  program  shall 
incorporate  policies,  procedures,  and 
internal  controls  to  assist  the  dealer  in 
identifying  transactions  that  may 
involve  use  of  the  dealer  to  facilitate 
money  laundering  or  terrorist  financing, 
including  provisions  for  making 
reasonable  inquiries  to  determine 
whether  a  transaction  involves  money 
laundering  or  terrorist  financing,  and  for 
refusing  to  consummate,  withdrawing 
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from,  or  terminating  such  transactions. 
Factors  that  may  indicate  a  transaction 
is  designed  to  involve  use  of  the  dealer 
to  facilitate  money  laundering  or 
terrorist  financing  include,  but  are  not 
limited  to: 

(A)  Unusual  payment  methods,  such 
as  the  use  of  large  amounts  of  cash, 
multiple  or  sequentially  numbered 
money  orders,  traveler's  checks,  or 
cashier's  checks,  or  payment  from  third- 
parties; 

(B)  Unwillingness  by  a  customer  or 
supplier  to  provide  complete  or  accurate 
contact  information,  fmancial 
references,  or  business  affiliations; 

(C)  Attempts  by  a  customer  or 
supplier  to  maintain  a  high  degree  of 
secrecy  with  respect  to  the  transaction, 
such  as  a  request  that  normal  business 
records  not  be  kept; 

(D)  Purchases  or  sales  that  are 
unusual  for  the  particular  customer  or 
supplier,  or  type  of  customer  or 
supplier;  and 

(E)  Purchases  or  sales  that  are  not  in 
conformity  with  standard  industry 
practice. 

(2)  Designate  a  compliance  officer 
who  will  be  responsible  for  ensuring 
that: 

(i)  The  anti-money  laundering 
program  is  implemented  effectively; 

(ii)  The  anti-money  laundering 
program  is  updated  as  necessary  to 
reflect  changes  in  the  risk  assessment, 
current  requirements  of  this  part,  and 
further  guidance  issued  by  the 
Department  of  the  Treasury;  and 

(iii)  Appropriate  personnel  are  trained 
in  accordance  with  paragraph  (c)(3)  of 
this  section; 

(3)  Provide  for  on-going  education 
and  training  of  appropriate  persons 
concerning  their  responsibilities  under 
the  prograim;  and 

(4)  Provide  for  independent  testing  to 
monitor  and  maintain  an  adequate 
program.  The  scope  and  frequency  of 
the  testing  shall  be  commensurate  with 
the  risk  assessment  conducted  by  the 
dealer  in  accordance  with  paragraph 
{c)(l)  of  this  section.  Such  testing  may 
be  conducted  by  an  officer  or  employee 
of  the  dealer,  so  long  as  the  tester  is  n9t 
the  person  designated  in  paragraph 
(e)(2)  of  this  section  or  a  person 
involved  in  the  operation  of  the 
program. 

(d)  Effective  date.  A  dealer  must 
develop  and  implement  an  anti-money 
laundering  program  that  complies  with 
the  requirements  of  this  section  on  or 
before  May  22,  2003,  or  not  later  than 
90  days  after  the  date  a  dealer  becomes 
subject  to  the  requirements  of  this 
section. 


Dated:  February  12,  2003. 

lames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Networic. 

[FR  Doc.  03-4171  Filed  2-20-03;  8:45  ami 

BILLING  CODE  4810-02-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[DA  03-234] 

Review  of  the  Commission's 
Broadcast  Ownership  Rules  and  Other 
Rules  Adopted  Pursuant  to  Section 
202  of  the  Telecommunications  Act  of 
1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  eh  banc  field  hearing 

on  broadcast  ownership  rules. 

SUMMARY:  On  Thursday.  February  27, 
2003  from  10  a.m.  to  4  p.m.,  the  Federal 
Communications  Commission  (FCC) 
will  hold  an  en  banc  freld  hearing  on 
broadcast  ownership  rules  at  the  Greater 
Richmond  Convention  Center,  403  N. 
Third  Street,  Richmond,  VA  23219. 
DATES:  The  hearing  will  be  held  on 
Thursday,  February  27,  2003, 10  a.m.  to 
4  p.m. 

ADDRESSES:  Location  of  hearing:  The 
Greater  Richmond  Convention  Center, 
403  N.  Fifth  St.  Richmofld,  VA  23219. 
Interested  members  of  the  public  also 
may  participate  in  this  proceeding  by 
filing  comments  electronically  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  and  ECFS  Express 
at  http://www.fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amelia  Brown,  Consumer  & 
Governmental  Affairs  Bureau,  (202) 
418-1400.  Press  inquiries  should  be 
directed  to  Rosemary  Kimball,  (202) 
418-0511. 

SUPPLEMENTARY  INFORMATION:  The 
hearing  discussions  will  focus  on 
diversity,  competition  and  localism. 
(See  MB  Docket  No.  02-277.) 
Attendance  at  this  field  hearing  is  open 
to  the  public.  Seating  will  be  available 
on  a  first-come,  first-served  basis. 
Requests  for  reasonable  -' 

accommodations  for  people  with 
disabilities  should  be  made  by  sending 
an  e-mail  to:  fcc504@fcc.gov.  Include  a 
description  of  the  accommodation  you 
will  need  including  as  much  detail  as 
you  can.  Also  include  a  way  we  can 
contact  you  if  we  need  more 
information.  Make  your  request  as  early 
as  possible;  please  allow  at  least  5  days 
advance  notice.  Last  minute  requests 


will  be  accepted,  but  may  be  impossible 
to  fill.  Contact  the  following  Consumer 
&  Governmental  Affairs  Bureau  staff:  for 
sign  language  interpreters,  CART,  and 
other  reasonable  accommodations, 
contact  Helen  Chang,  202-418-0424 
(voice),  202-418-0432  (TTY), 
hchartg@fcc.gov;  for  accessible  format 
materials  (braille,  large  print,  electronic 
files,  and  audio  format)  contact  Brian 
Millin,  202-418-7426  (voice),  202-418- 
7365  (TTY).  bmillin@fcc.gov.  Interested 
members  of  the  public  may  also 
participate  in  this  proceeding  by  filing 
comments  electronically  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  and  ECFS  Express 
at  http://www.fcc.gov. 

Federal  Communications  Commission. 

Kris  A.  Monteith. 

Deputy  Bureau  Chief,  Consumer  S- 

Governmental  Affairs  Bureau. 

|FR  Doc.  03^264  Filed  2-20-03:  8:45  ami 

BILUNG  CODE  6712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  532,  538,  and  552 

General  Services  Administration 
Acquisition  Regulation;  Federal  Supply 
Schedule  Contracts;  Acquisition  of 
Information  Technology  by  State  and 
Local  Governments  Through  Federal 
Supply  Schedules;  Public  Meeting 

AGENCIES:  Office  of  Acquisition  Policy. 
General  Services  Administration  (GSA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  sponsoring  a 
second  public  meeting  to  further 
facilitate  an  open  dialogue  between  the 
government  and  interested  parties  on 
the  implementation  of  section  211  of  the 
E-Government  Act  of  2002.  A  proposed 
rule  was  published  in  the  Federal 
Register  at  68  FR  3220,  January  23. 
2003.  Section  211  authorizes  the 
Administrator  of  GSA  to  provide  for  the 
use  by  States  or  local  governments  of  its 
Federal  Supply  Schedule  for 
"automated  data  processing  equipment 
(including  firmware),  software, 
supplies,  support  equipment,  and 
services  (as  contained  in  Federal  Supply 
Classification  Code  Group  70)." 
DATES:  The  public  meeting  will  be  held 
on  March  10,  2003,  at  9  a.m.  Eastern 
standard  time. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the:  GSA  Training  Room,  1931 
Jefferson  Davis  Highway,  Crystal  Mall 
Building  #3.  Room  C-43,  Arlington.  VA 
22202. 
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The  closest  Metro  access  is  from  the 
Crystal  City  station. 

If  you  wish  to  attend  the  meeting  and/ 
or  make  presentations  on  the  proposed 
rule,  please  contact  and  submit  a  copy 
of  your  presentation  by  March  6.  2003. 
to:  General  Services  Administration, 
Acquisition  Policy  Division  (MVP), 
1800  F  Street,  NW.,  Room  4033.  Attn: 
Linda  Nelson,  Washington,  DC  20405. 
Telephone:  (202)  501-1900. 

Submit  electronic  presentation 
materials  via  e-mail  to:  meeting.2002- 
G505@gsa.gov. 

Please  submit  only  presentations  to 
this  e-mail  address  and  cite  Public 
Meeting  2002-G505  in  all 
correspondence  related  to  this  public 
meeting.  The  submitted  presentations 
will  be  the  only  record  of  the  public 
meeting.  If  you  intend  to  have  your 
presentation  considered  as  a  public 
comment  on  the  proposed  rule,  the 
presentation  must  be  submitted 
separately  as  a  public  comment  as 
instructed  in  the  proposed  rule.  (See  68 
FR  3220,  January  23,  2003.) 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405;  (202) 
501-4225.  for  information  pertaining  to 
status  or  publication  schedules.  The 
TTY  Federal  Relay  Niunber  for  further 
information  is  1-800-877-8973.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  GSAR  case 
2002-G505.  , 

Special  Accommodatioiis 

The  public  meeting  is  physically 
accessible  to  people  with  disabilities. 
Request  for  sign  language  interpretation 
or  other  auxiliary  aids  should  be 
directed  to  Mrs.  Linda  Nelson  (202- 
501-1900)  at  least  5  days  prior  to  thp 
meeting  date. 

Dated:  February  13,  2003. 
Laura  G.  Smith. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-4053  Filed  2-20-03;  8:45  am) 
BILUNG  CODE  6820-61-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI45 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  and 
Special  Regulation  for  the  Mountain 
Plover 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  On  December  5.  2002.  we.  the 
Fish  and  Wildlife  Service  (Service), 
published  a  notice  of  new  information 
and  reopened  the  comment  period  to 
propose  listing  the  mountain  plover  as 
a  threatened  species  (67  FR  72396). 
under  authority  of  the  Endangered, 
Species  Act  of  1973.  as  amended  (Act). 
We  hereby  give  notice  that  the  comment 
period  is  reopened  until  March  21. 
2003. 

DATES:  The  comment  petiod  on  the 
proposed  listing  rule  is  reopened  until 
March  21,  2003. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Assistant 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service.  764  Horizon  Drive,  Building  B. 
Grand  Junction,  Colorado  81506-3946. 
You  may  send  electronic  mail  (e-mail) 
comments  to 

f»r6 _mountainplover@fws.gov.  You  also 
may  obtain  a  copy  of  the  1999  proposed 
rule  to  list  the  mountain  plover  (64  FR 
7587)  and  other  pertinent  documents 
from  this  office,  or  access  them  at  our 
Web  site  at  http://wvmr.r6.fws.gov/ 
mtnplover/.  We  will  make  comments 
and  materials  we  receive  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Leachman  at  the  above  address; 
telephone:  970-243-2778;  facsimile: 
970-245-6933;  or  e-mail: 
robertJeachman@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  16,  1999.  we  published 
a-proposed  rule  to  list  the  mountain 
plover  as  a  threatened  species  (64  FR 
7587).  Higher  priority  listing  actions 
precluded  listing  work  on  the  mountain 
plover  during  Fiscal  Years  2000  and 
2001.  On  October  16.  2001.  Earthjustice 
(representing  the  Biodiversity  Legal 
Foundation.  Biodiversity  Associates, 
and  Center  for  Native  Ecosystems) 
submitted  a  60-day  notice  of  intent  to 
sue  to  the  Secretary  of  the  Department 
of  the  Interior  and  the  Fish  and  Wildlife 
Service  Regional  Director  for  failure  to 
meet  listing  deadlines  for  the  mountain 
plover,  as  required  by  section  4(b)(6)(A) 
of  the  Act.  We  responded  by  publishing 
a  notice  of  new  information  and 
reopening  the  comment  period  on  the 
listing  proposal  on  December  5,  2002 
(67  FR  72396).  The  comment  period 
closed  on  February  3,  2003. 

Section  4(b)(5)(E)  of  the  Act  requires 
that  public  hearings  regarding  proposals 
for  listing  be  held  prompUy  when 


requested  by  the  public  within  45  days 
of  the  proposal's  publication  in  the 
Federal  Register.  We  received  public 
hearing  requests  and  requests  to  extend 
the  comment  period  during  the  allotted 
time  period  from  California 
Congressman  Bob  Filner,  the  Oklahoma 
Farm  Bureau,  the  Kansas  Farm  Bureau, 
and  Holland  and  Hart  LLP,  representing 
the  Petroleum  Association  of  Wyoming. 
Following  discussions  with  each  of 
these  parties,  each  agreed  that 
informational  meetings  rather  than 
formal  hearings  would  be  acceptable. 
Therefore,  we  scheduled,  advertised, 
and  conducted  informational  meetings 
in  El  Centro,  California,  and  Elkhart, 
Kansas.  We  are  also  reopening  the 
comment  period  in  response  to  these 
requests.  Comments  already  submitted 
in  response  to  the  December  5,  2002, 
rulemaking  document  need  not  be 
resubmitted  and  will  be  fully 
considered  in  our  decisionmaking  on 
this  proposed  rule. 

Author 

The  author  of  this  notice  is  Robert 
Leachman  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Authority 

.  The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  efseq.). 

Dated:  Februarv'  11,  2003. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Senice. 

[FR  Doc.  03-4152  Filed  2-20-03:  8:45  am] 

BILUNG  CODE  43ia-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  020403B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  two  proposals  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator.  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  EFP  applications  from  the 
University  of  Rhode  Island  (URI) 
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contain  all  the  required  information  and 
warrant  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFPs 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE)  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan  (FMP),  and 
does  not  detrimentally  affect  the  well 
being  of  any  stock  of  fish  likely  to  be 
taken  during  the  experiment.  Therefore, 
NMFS  announces  that  the  Regional 
Administrator  proposes  to  issue  two 
EFPs  that  would  allow  vessels  to 
conduct  fishing  operations  that  are 
otherwise  restricted  by  the  regulations 
governing  the  fisheries  of  the  NE  United 
States.  The  first  EFP,  hereafter  referred 
to  as  the  summer  flounder  EFP,  would 
allow  for  an  exemption  from  the  NE 
summer  flounder  gear  restrictions 
specified  at  50  CFR  648.104.  The  second 
EFP,  hereafter  referred  to  as  the  scup 
EFP,  would  allow  for  an  exemption 
from  the  NE  scup  closure  restrictions 
specified  at  50  CFR  648.121. 

For  the  summer  flounder  EFP,  the 
exempted  fishing  activity  would 
support  research  to  test  large  mesh 
experimental  codends  to  determine 
their  ability  to  reduce  regulatory 
discards  and  bycatch  of  other  species 
when  fishing  for  commercial  summer 
flounder.  The  testing  will  occur  off  the 
coast  of  Rhode  Island.  For  the  scup  EFP, 
the  exempted  fishing  activity  would 
support  research  to  test  large  mesh 
experimental  codends  for  their  ability  to 
reduce  sublegal  scup  discards  when 
fishing  for  commercial  scup.  The  testing 
will  occur  off  the  coast  of  Southern  New 
England  and  the  inshore  waters  of 
Rhode  Island.  Regulations  under  the 
Magnuson-Stevens  Fishery 
Cohservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  on  these  documents 
must  be  received  on  or  before  March  10, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS.  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  M^  01930.  Mark  the  outside 


of  the  envelope  either  "Comments  on 
University  of  Rhode  Island  Summer 
Flounder  Codend  Mesh  Size  EFP 
Proposal,"  or  "Comments  on  University 
of  Rhode  Island  Scup  Codend  Mesh  Size 
EFP  Proposal." 

FOR  FURTHER  INFORMATION  CONTACT: 

Jason  Blackburn,  Fishery  Management 
Specialist,  (978)  281-9326,  fax  (978) 
281-9135,  e-mail: 
iason.bIackbum@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

applications  for  two  EFPs  were 
submitted  by  URI  for  research  being 
funded  by  awards  under  the  Mid- 
Atlantic  Fishery  Management  Council's 
Research  Set-Aside  (RSA)  program 
administered  by  the  NMFS  Northeast 
Region. 

Summer  Flounder  EFP  Proposal 

The  applicant  is  requesting  an 
exemption  for  four  commercial  vessels 
from  the  NE  summer  flounder  gear 
restrictions  specified  at  50  CFR  648.104 
for  24  days  of  at-sea  gear  testing.  The 
objective  of  the  research  is  to  test  large 
mesh  experimental  codends  to 
determine  their  ability  to  reduce 
regulatory  discards  and  bycatch  of  other 
species.  The  experimental  design  will 
test  the  selectivity  of  four  experimental 
codend  mesh  sizes  and  shapes,  6.5  and 
7.0  inch  diamond  mesh,  and  7.0  and  8.0 
inch  square  mesh,  compared  to  the 
selectivity  of  a  control  net  with  a  3-inch 
small  mesh  codend.  The  sea  trials 
would  be  conducted  off  the  coast  of 
Rhode  Island  during  the  months  of 
April  through  September  2003. 

It  is  estimated  tha^the  total  catch  of 
summer  flounder  will  be  24,000  lb 
(10886  kg),  with  an  estimated  bycatch  of 
5,000  lb  (2268  kg)  of  scup,  2.000  lb  (907 
kg)  of  longfin  squid,  and  1,000  lb  (454 
kg)  of  black  sea  bass.  These  fish  will  be 
landed  in  Rhode  Island.  It  is  further 
estimated  that  2,000  lb  (907  kg)  of 
summer  flounder,  5,000  lb  (2268  kg)  of 
scup,  and  1,000  lb  (454  kg)  of  black  sea 
bass  will  be  discarded  during  the 
research  operations.  Two  URI  fisheries 
researchers  would  be  aboard  each  vessel 
during  all  experimental  sea  trials.  All 
the  areas  surveyed  during  this 
experiment  will  be  open  to  fishing,  and 
only  fish  from  legal  open  seasons  will 


be  retained  from  the  Exclusive 
Economic  Zone. 

This  experimental  work  is  important 
because  it  could  lead  to  the 
development  of  gear  that  could  improve 
the  size  selection  of  the  net»for  summer 
flounder,  reduce  regulatory  discards, 
and  reduce  bycatch  of  other  fish  species. 

Scup  EFP  Proposal 

The  applicant  is  requesting  an 
exemption  for  one  commercial  vessel 
from  the  NE  scup  closure  restrictions 
specified  at  50  CFR  648.121  for  6  days 
of  at-sea  gear  testing.  The  objective  of 
the  research  is  to  compare  large  mesh 
experimental  codends,  to  a  legal  sized 
codend.  to  determine  their  ability  to 
reduce  sublegal  scup  discards.  The 
experimental  design  will  test  two 
experimental  codend  mesh  sizes,  6.0 
inch  and  6.5  inch  square  mesh.  The  sea 
trials  would  be  conducted  off  the  coast 
of  Rhode  Island  during  the  months  of 
April  through  July  2003. 

It  is  estimated  that  the  total  catch  of 
scup  will  be  20,000  lb  (9,072  kg),  with 
an  estimated  bycatch  of  1,000  lb  (454 
kg)  of  squid,  1,000  lb  (454  kg)  of 
summer  flounder,  emd  1,200  lb  (544  kg) 
of  black  sea  bass.  These  fish  will  be 
landed  in  Rhode  Island.  It  is  further 
estimated  that  2,000  lb  (907  kg)  of  scup. 
and  minimal  amounts  of  other  species, 
will  be  discarded  during  the  research 
operations.  Two  URI  fisheries 
researchers  would  be  aboard  each  vessel 
during  all  experimental  sea  trials.  With 
the  exception  of  scup,  only  fish  from 
legal  open  seasons  will  be  retained  from 
the  Exclusive  Economic  Zone. 

This  experimental  work  is  important 
because  it  could  lead  to  the 
development  of  gear  that  could  reduce 
sublegal  scup  discards,  and  thereby 
reduce  scup  mortality. 

Based  on  the  results  of  the  EFPs.  these 
actions  could  result  in  future 
rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  13,  2003. 

Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

|FR  Doc.  03-4138  Filed  2-20-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Comnjfttee 

AGENC/:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  March  20.  2003.  at  the  Inn 
By  The  Lake,  3300  Lake  Tahoe  Blvd., 
South  Lake  Tahoe.  CA.  This  Committee, 
,  established  by  the  Secretary  of 
Agriculture  on  December  15. 1998.  (64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  March 
20,  2003  beginning  at  10  a.m.  and 
ending  at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Inn  By  The  Lake,  3300  Lake  Tahoe 
Blvd..  South  Lake  Tahoe.  CA  96150. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford. 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service.  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150, 
(530) 573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committee.  Items  to  be  covered  on  the 
agenda  include:  A  report  on  the  Tahoe 
Intergrate  Information  Management 
System  (TIIMS),  Pathway  2007  science 
perspective,  and  update  on  the  USAGE 
Lake  Tahoe  Framework  Study.  USPS 
Fuels  Actions  Plan  status,  updates  from 
the  Lands  and  Budget  Subcommittees. 
Cave  Rock  environmental  decision,  and 
public  comment.  Ail  Lake  Tahoe  Basin 
Federal  Advisory  Committee  meetings 
are  open  the  public.  Interested  citizens 
are  encouraged  to  attend.  Issues  may  be 


brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  February  13.  2003.  , 

Maribeth  Gustafison, 
Forest  Supervisor. 

(FR  Doc.  03-4163  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  project  development  for  2003. 
Agenda  topics  will  include  project  form 
submittals  and  a  public  forum  (question 
and  answer  session).  The  meeting  is 
being  held  pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  Act  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393).  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
February  25,  2003,  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  Administration 
Building,  215  S.  4th  Street,  Hamilton 
Montana.  Send  written  comments  to 
Jeanne  Higgins,  District  Ranger, 
Stevensville  Ranger  District,  «8  Main 
Street.  Stevensville.  MT  59870,  by 
facsimile  (406)  777-7424,  or 
electronically  to  jmhiggins@fs.fed.us. 

FOR  FURTHER  INFORMATION  CpNTACT: 

Jeanne  Higgins.  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:(406)777-5461. 

Dated:  February  13,  2003. 
David  T.  Bull, 
Forest  Supervisor. 

(FR  Doc.  03-4161  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE      ' 

Forest  Service 

Snohomish  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service,  USDA.      , 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Snohomish  County 
Resource  Advisory  Committee  (RAC) 
has  scheduled  two  upcoming  meetings 
at  the  Snohomish  County 
Administration  Building,  3000 
Rockefeller  Ave.,  Everett,  Wa.  98201. 
The  first  meeting  will  be  Tuesday, 
March  18,  2003  in  the  Willis  Tucker 
Conference  Room,  3rd  floor.  The  second 
meeting  will  be  Tuesday,  April  1,  2003 
in  the  Planning  Conference  Room,  4th 
floor. 

Both  meetings  will  begin  at  9  a.m.. 
and  continue  until  about  4  p.m.  The 
agenda  item  to  be  covered  at  both 
meetings  is  the  review  and 
recommendation  of  Title  II  projects  for 
FY  2004. 

All  Snohomish  County  Resource 
Advisory  Conunittee  meetings  are  open 
to  the  public  Interested  citizens  are     ' 
encouraged  to  attend. 

The  Snohomish  Coxmty  Resource 
Advisory  Committee  advises  Snohomish 
County  on  projects,  reviews  project 
proposals,  and  makes  recommendations 
to  the  Forest  Supervisor  for  projects  to 
be  funded  by  Title  II  dollars.  The 
Snohomish  County  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Barbara  Busse,  Designated  Federal 
Official,  USDA  Forest  Service,  Mt. 
Baker-Snoqualmie  National  Forest, 
74920  NE.  Stevens  Pass  Hwy,  PO  Box 
305,  Skyhomish,  WA  98288  (phone: 
360-677-2414)  or  Terry  Skorheim, 
District  Ranger,  USDA  Forest  Service, 
Mt.  Baker-Snoqualmie  National  Forest. 
1405  Emens  St.,  Darrington,  WA  98241 
(phone:  360-436-1155). 

Dated:  February  11,  2003. 
Barbara  Busse, 

Designated  Federal  Official. 

IFR  Doc.  03-4162  Filed  2-20-03;  8:45  am] 

BILUNG  CODE  3410-11-M 
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BARRY  GOLDWATER  SCHOLARSHIP 
AND  EXCELLENCE  IN  EDUCATION 
FOUNDATION 

Sunshine  Act  Notice 

TIME  AND  DATE:  2  p.m.,  Wednesday. 

March  12.  2003. 

PLACE:  The  Reserve  Officers 

Association,  Washington,  DC  20510. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  approval  of  the 
minutes  of  the  March  13,  2002  Board  of 
Trustees  meeting. 

2.  Report  on  financial  status  of  the 
Foundation  fund. 

A.  Review  of  investment  policy  and 
current  portfolio. 

3.  Report  on  results  of  Scholarship 
Review  Panel. 

A.  Discussion  and  consideration  of 
scholarship  candidates. 

B.  vSelection  of  Goldwater  Scholars. 

4.  Other  Business  brought  before  the 
Board  of  Trustees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gerald  ).  Smith,  President,  Telephone: 
(703) 756-6012. 

,  Gerald  ).  Smith, 

President. 

|FR  Doc.  03-4.')3.'i  Filed  2-19-03;  4:02  am] 

BILLING  CODE  4738-91-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnl.stratlon 

[i.D.  021403A] 

Proposed  Information  Collection; 
Comment  Request;  Deep  and  Shallow- 
Water  Grouper  Dealer  Reporting 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The.Department  of 
Commerce,  as  part'  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A}). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  22.  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6625, 


14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  John  Poffenberger,  Southeast 
Fisheries  Science  Center.  75  Virginia 
Beach  Drive,  Miami.  FL  33149.(phone 
305-361-4263). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Fishery  quotas  are  established  for 
species  in  the  deep-water  and  shallow- 
water  management  units  within  the  Gulf 
of  Mexico  Reef  Fish  Fishery 
Management  Plan  (see  50  CFR 
622.42(a)(ii)  and  (iii)).  Existing  methods 
of  monitoring  these  fishery  quotas  have 
proven  to  be  ineffective,  and  for  the  past 
two  years  landings  for  the  species  in 
these  management  units  have  exceeded 
the  quotas.  The  Southeast  Fisheries 
Science  Center  intends  to  use  the 
authority  under  section  50  CFR 
622.5(c)(3)(ii)  to  require  dealers  to 
report  purchases  (landings)  on  a 
monthly  basis  and  every  two  weeks  for 
the  last  two  months  of  the  season  (year). 

IL  Method  of  Collection 

The  Southeast  Fisheries  Science 
Center  will  provide  a  reporting  form  to 
each  dealer  selected  to  report.  The 
dealer  must  provide  the  name  and 
permit  number  of  the  company  and 
provide  the  amount  purchased  (landed) 
for  the  previous  month  for  the 
individual  species  in  deep  and  shallow- 
water  management  units.  NOAA's  intent 
is  to  provide  paper  and  electronic 
versions  of  the  form.  This  form  must  be  • 
faxed  or  sent  as  an  e-mail  attachment  to 
the  Southeast  Fisheties  Science.  Miami, 
FL.  within  5  business  days  of  the  end  of 
each  reporting  period  (month  or  two- 
weeks).  For  dealers  that  do  not  have  a 
rapidfax  machine  or  access  to  e-mail, 
pre-addressed.  pre-paid  envelopes  will 
be  provided. 

m.  Data 

OMB  Number:  0648-0013. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations  (seafood  dealers). 

Estimated  Number  of  Respondents: 
85. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  397  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  12,  2003. 
Gwellnar  Banks,  ~ 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-4137  Filed  2-20-03:  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0211 03A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Crustacean  Fisheries;  2003  Bank- 
specific  Harvest  Guidelines 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  no  harvest 

guideline  for  crustaceans. 

SUMMARY:  NMFS  announces  that  aimual 
harvest  guidelines  for  the  commercial 
lobster  fishery  in  the  Northwestern 
Hawaiian  Islands  (NWHI)  will  not  be 
issued  for  the  year  2003. 
ADDRESSES:  Copies  of  background 
material  pertaining  to  this  action,  which 
is  identical  to  the  action  taken  in  2001, 
may  be  obtained  from  Dr.  Charles 
Karnella.  Administrator.  NMFS.  Pacific 
Islands  Area  Office,  1601  Kapiolani 
Blvd.,  Suite  1110,  Honolulu.  HI  96814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alyin  Katekaru  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region,  50  CFR  660.50(b)(2), 
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NMFS  is  required  to  publish  the  harvest 
guidelines  for  lobster  Permit  Area  1 
around  the  NWHI.  Although  the  lobster 
stock  is  not  overfished,  the  NWHI 
lobster  fishery  has  been  closed  since 
2000:  (1)  as  a  precautionary  measure  to 
prevent  overfishing  of  the  lobster 
resources;  (2)  in  compliance  with  an 
order  of  the  U.S.  District  Court  for  the 
District  of  Hawaii  to  keep  the  crustacean 
fisheries  closed  until  an  environmental 
impact  statement  and  a  biological 
opinion  have  been  prepared  for  the 
crustacean  fisheries  in  the  western 
Pacific  region;  and  (3)  consistent  with 
Executive  Orders  13178  and  13196, 
issued  in  December  2000  and  January 
2001,  respectively,  that  appear  to  close 
indefinitely  the  NWHI  crustacean 
fishery. 

NMFS  announces  that  it  will  not  be 
publishing  any  harvest  guideline  for  this 
fishery  for  the  year  2003  and  no  harvest 
of  NWHI  lobster  resources  will  be 
allowed.  NMFS  intends  to  conduct 
biological  research  on  the  status  of 
NWHI  lobster  resources  and  to  examine 
the  resulting  data  for  indications  as  to 
the  appropriate  direction  for  future 
fishery  management  actions. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  13,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4139  Filed  2-20-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[LD.  110802C] 

Coral,  Golden  Crab,  Shrimp,  Spiny 
Lobster,  Red  Drum,  Coastal  Migratory 
Pelagic  Resources,  and  Snapper- 
Grouper  Fisheries  of  the  South  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  an  exempted  fishing 

permit. 

SUMMARY:  NMFS  armounces  the 
issuance  of  an  exempted  fishing  permit 
(EFP)  for  the  North  Carolina  Aquariums 
(applicant),  headquartered  in  Raleigh. 
NC.  The  EFP  would  authorize  the 
applicant,  with  certain  conditions,  to 
collect  up  to  50  red  porgy  and  up  to  500 
lb  (0.23  mt)  of  coral/live  rock  each  year 
for  2  years  in  Federal  waters  off  North 
Carolina  for  public  display.  This  EFP  is 


similar  to  a  previously  approved  EFP 
that  expired  on  December  31,  2002. 
ADDRESSES:  Copies  of  the  EFP  are 
available  from  Peter  Eldridge.  Southeast 
Regional  Office.  NMFS.  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Eldridge.  727-570-5305;  Fax  727- 
570-5583;  e-mail: 
peter.eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EFP  is 
issued  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  and  regulations  at 
50  CFR  600.745(b). 

The  North  Carolina  Aquariiuns 
(NCA).  is  headquarted  in  Raleigh.  NC. 
The  EFP  would  authorize  the  applicant, 
with  certain  conditions,  to  collect  up  to 
50  red  porgy  and  up  to  500  lb  (0.23  mt) 
of  coral/live  rock  each  year  for  2  years 
in  Federal  waters  off  North  Carolina  for 
public  display. 

The  NCA.  located  at  Roanoke  Island. 
Pine  Knoll  Shores,  and  Kure  Beach,  are 
public,  non-profit,  self-supporting 
institutions  established  to  promote  an 
awareness,  understanding,  and 
appreciation  of  the  diverse  natural  and 
cultural  resoiu-ces  associated  with  North 
Carolina's  ocean,  estuaries,  rivers, 
streams  and  other  aquatic  environments. 
The  aquariums  represent  institutions  of 
major  educational  and  conservation 
value,  offering  free  admission  to  school 
children  in  groups  and  extensive  field 
study  and  outreach  programs.  The 
specimens  will  be  maintained  in  the 
various  NCA. 

The  proposed  collection  involves 
activities  otherwise  prohibited  by 
regulations  implementing  the  Fishery 
Management  Plans  of  the  South  Atlantic 
Region  for  Coral.  Coral  Reefs,  and  Live/ 
Hard  Bottom  Habitats,  and  Snapper- 
Grouper  Fisheries.  The  applicant 
requires  authorization  to  harvest  and 
possess  corals,  live  rock,  and  red  porgy 
taken  from  Federal  waters  off  North 
Carolina. 

The  EFP  has  a  number  of  conditions 
concerning  the  harvest  of  prohibited 
species  and  corals,  the  gear  that  can  be 
employed,  and  by  catch  restrictions.  The 
EFP  requires  an  annual  report  that  lists 
specimens  that  are  taken. 

A  notice  of  receipt  of  the  application 
for  this  permit  was  published  in  the 
Federal  Register  on  November  21,  2002 
(67  FR  70216).  In  addition  to 
announcing  the  receipt  of  the 
application,  public  comments  were 
requested.  No  public  comments  were 
received.  Also,  consistent  with  the 
requirements  of  50  CFR  600.745(b)(3){i). 
NMFS  provided  copies  of  the  EFP 


application  and  information  to  the  State 
of  North  Carolina,  the  South  Atlantic 
Fishery  Management  Council,  and  the 
U.S.  Coast  Guard  along  with 
information  on  the  EFT's  effects  on 
target  species.  All  of  the  consulted 
entities  supported  the  issuance  of  the 
EFP. 

Failure  of  the  permittee  to  comply 
with  the  terms  and  conditions  of  the 
EFP  may  be  grounds  for  revocation, 
suspension  or  modification  of  this 
permit,  as  well  as  civil  or  criminal 
sanctions. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  13,  2003. 
Richard  W.  Surdi. 

Acting  Director, Off  ice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serxice. 
[FR  Doc.  03-4140  Filed  2-20-03;  8:45  am] 

BILLING  CODE  3S10-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

National  Senior  Service  Corps; 
Schedule  of  Income  Eligibility  Levels 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice.  ' 

SUMMARY:  This  Notice  revises  the 
schedules  of  income  eligibility  levels  for 
participation  in  the  Foster  Grandparent 
Program  (FGP)  and  the  Sehior 
Companion  Program  (SCP)  of  the 
Corporation  for  National  and 
Community  Service,  published  in  67  FR 
18593,  April  16,  2002. 
DATES:  These  guidelines  go  into  effect 
on  March  1,2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corporation  for  National  and 
Community  Service,  Ruth  Archie, 
National  Senior  Service  Corps,  Attn:  Ms. 
Ruth  Archie.  1201  New  York  Avenue, 
NW..  Washington,  DC  20525.  by 
telephone  at  (202)  606-5000,  ext.  289.  or 
e-mail:  rarchie@cns.gov. 
SUPPLEMENTARY:  The  revised  schedules  . 
are  based  on  changes  in  the  Poverty 
Guidelines  issued  by  the  Department  of 
Health  and  Human  Services  (DHHS), 
published  in  68  FR  6456-6458, 
Februaly  7,  2003.  In  accordance  with 
program  regulations,  the  income 
eligibility  level  for  each  State,  Puerto 
Rico,  the  Virgin  Islands  and  the  District 
of  Columbia  is  125  percent  of  the  DHHS 
Poverty  Guidelines,  except  in  those 
areas  determined  by  the  Corporation  to 
be  of  higher  cost  of  living.  In  such 
instances,  the  guidelines  shall  be  135 
percent  of  the  DHHS  Poverty  levels  {See 
attached  list  of  High  Cost  Areas).  The 
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level  of  eligibility  is  rounded  to  the  next 
higher  multiple  of  $5.00 

m  determining  income  eligibility, 
consideration  should  be  given  to  the 
following,  as  set  forth  in  45  CFR  2551- 
2553  dated  October  1,  1999,  as  amended 
per  the  Federal  Register,  Vol.  67,  No. 
188,  Friday.  September  27,  2002. 

■Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiums,  health  care 
services,  and  medications  provided  to 
the  applicant,  enrollee,  or  spouse  and 


were  not  and  will  not  be  paid  for  by 
Medicare,  Medicaid,  other  insurance,  or 
by  any  other  third  party  and,  must  not 
exceed  15  percent  of  the  applicable 
Corporation  income  guideline. 

Annual  income  is  counted  for  the  past 
12  months,  for  serving  SCP  and  FGP 
volunteers,  and  is  projected  for  the 
subsequent  12  months,  for  applicants  to 
become  SCP  and  FGP  volunteers,  and 
includes:  The  applicant  or  enrollee's 
income  and  the  applicant  to  enrollee's 


spouse's  income,  if  the  spouse  lives  in 
the  same  residence.  Sponsors  must 
coimt  the  value  of  shelter,  food,  and 
clothing,  if  provided  at  no  cost  the 
applicant,  enrollee  or  spouse. 

Any  person  whose  income  is  not  more 
than  100  percent  of  the  DHHS  Poverty 
Guideline  for  her/his  specific  family 
unit  shall  be  given  special  consideration 
for  participation  in  the  Foster 
Grandparent  and  Senior  Companion 
Programs: 


2003  FGP/SCP  Income  Eligibility  Levels 

[Based  on  125  Percent  of  DHHS  Poverty  Guidelines] 


States 


All,  except  High  Cost  Areas,  Alaska  &  Hawaii 


Family  units  of 


One 


$11,225 


Two 


$15,150 


Three 


$19,075 


Four 


$23,000 


For  family  units  witfi  niore  than  four  memt)ers.  add  $3,925  for  each  additional  mernber  in  all  States  except  designated  High  Cost  Areas,  Alas- 
ka and  Hawaii. 

2003  FGP/SCP  Income  Eligibility  Levels  for  High  Cost  Areas 

[Based  on  135  Percent  of  DHHS  Poverty  GukJelines] 


States 


All,  except  Alaska  &  Hawaii 

Alaska  

Hawaii  


Family  units  of 


One 


$12,125 
15,135 
13,950 


Two 


$16,365 
20.440 
18,820 


Three 


$20,605 
25,745 
23,695 


Four 


$24,840 
31,050 
28,570 


For  family  units  with  more  than  four  members,  add:  $4,240  for  all  areas,  $5,305  for  Alaska,  and  $4,875  for  Hawaii,  for  each  additkmal 
member." 


The  income  eligibility  levels  specified 
above  are  based  on  135  percent  of  the 
DHHS  poverty  guidelines  and  are 
applicable  to  the  following  high  cost 
metropolitan  statistical  areas  and 
primary  metropolitan  statistical  areas: 

High  Cost  Areas 

(Including  all  Counties/Locations 
Included  in  that  Area  as  Defined  by  the 
Office  of  Management  and  Budget) 

Alaska  , 

(All  Locations) 

California 

Los  Angeles/Compton/San  Gabriel/Long 

Beach/Hawthorne  (Los  Angeles 

County) 
Santa  Barbara/Santa  Maria/Lompoc 

(Santa  Barbara  County) 
Santa  Cruz/Watsonville  (Santa  Cruz 

County) 
Santa  Rosa/Petaluma  (Sonoma  County) 
San  Diego/El  Cajon  (San  Diego  County) 
San  Jose/Los  Gatos  (Santa  Clara  County) 
San  Francisco/San  Rafael  (Marin 

County) 
San  Francisco/Redwood  City  (San 

Mateo  County) 
San  Francisco  (San  Francisco  County) 


Oakland/Berkeley  (Alameda  County) 
Oakland/Martinez  (Contra  Costa 

County) 
Anaheim/Santa  Ana  (Orange  County) 
Oxnard/Ventura  (Ventura  County) 

Connecticut 

Stamford  (Fairfield) 

District  of  Columbia/Maryland/Virginia 

District  of  Columbia  and  surrounding 
•  Counties  in  Maryland  and  Virginia. 

MD  Counties:  Anne  Arundel,  Calvert, 
Charles,  C^il,  Frederick,  Howard, 
Montgomery,  Prince  Georges,  and 
Queen  Anne's  Counties. 

Va  Counties:  Arlington,  Fairfax, 
Loudoun,  Prince  William,  Stafford, 
Alexandria  City,  Fairfax  City,  Falls 
Church  City,  Manassas  City  and 
Manassas  Park  City. 

Hawaii 

(All  Locations) 

Illinois 

Chicago/Des  Plaines/Oak  Park/ 
Wheaton/Woodstock  (Cook,  DuPage 
and  McHenry  Counties) 

Massachusetts 
Barnstable  (Barnstable) 


Edgartown  (Dukes) 
Boston/Maiden  (Essex,  Norfolk, 

Plymouth,  Middlesex  and  Suffolk 

Coimties) 
Worcester  (Worcester  City) 
Brockton/Wellesley/Braintree/Boston 

(Norfolk  Coimty) 
Dorchester/Boston  (Suffolk  County) 
Worcester  (City)(Worcester  County) 

New  Jersey 

Bergen/Passaic/Patterson  (Bergen  and 

Passaic  Counties) 
Jersey  City  (Hudson) 
Middlesex/Somerset/Hunterdon 

(Hunterdon,  Middlesex  and  Somerset 

Counties) 
Monmouth/Ocean/Spring  Lake 

(Monmouth  and  Ocean  Counties) 
Newark/East  Orange  (Essex,  Morris, 

Sussex  and  Union  Counties) 
Trenton  (Mercer  County) 

New  York 

Nassau/Suffolk/Long  Beach/Huntington 
(Suffolk  and  Nassau  Counties) 

New  York/Bronx/Brooklyn  (Bronx, 
King,  New  York,  Putnam,  Queens, 
Richmond  and  Rockland  Counties) 

Westchester/White  Plains/Yonkers/ 
Valhalla  (Westchester  County)    . 
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Ohio 

Medina/Lorain/Elyria  (Medina/Lorain 
County) 

Pennsylvania 

Philadelphia/Doylestown/West  Chester/ 
Media/Norristown  (Bucks,  Chester, 


Delaware,  Montgomery  and 
Philadelphia  Coimties) 

Washington 

Seattle  (King  County) 


Wyoming  ' 

(All  Locations) 

The  revised  income  eligibility  levels 
presented  here  are  calculated  from  the 
base  DHHS  Poverty  Guidelines  now  in 
effect  as  follows: 


2003  DHHS  Poverty  Guidelines  for  All  States 


States 


All,  except  Alaska  &  Hawaii 

Alaska  

Hawaii  


Family  Units  of 


One 


$8,980 
11,210 
10,300 


Two 


$12,120 
15,140 
13.940 


Three 


$15,260 
19.070 
17,550 


Four 


$18,400 
23,000 
21,160 


For  family  units  with  more  than  four  members,  add:  $3,140  for  all  areas,  $3,93Q  for  Alaska,  and  $3,610  for  Hawaii,  for  each  additional  member. 


*!r 


Authority:  These  programs  are  authorized 
pursuant  to  42  U.S.C.  5011  and  5013  of  the 
Domestic  Volunteer  Service  Act  of  1973,  as 
amended.  The  income  eligibility  levels  are 
determined  by  the  current  guidelines 
published  by  DHHS  pursuant  to  Sections  652 
and  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  which  requires 
poverty  guidelines  to  be  adjusted  for 
Consumer  Price  Index  changes. 

Dated:  February  13.  2003. 
Tess  Scannell, 

Director,  National  Senior  Service  Corps. 
[FR  Doc.  03-4083  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  60SO-$$-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  22, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  tiie  Chief  Information  Officer, 


publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi'equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biurden.  OMB  invites 
public  comment. 

The  Depaitment  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  14,  2003.  » 

John  D.  Tressler,  Leader, 

Regulatory  Management  Group,  Office  of  the 
Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Reporting  Forms  on  Teacher 
Quality  and  Preparation. 

Frequency:  Annually. 

Affected  Public: 

State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs  (primary).  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1309;  Burden 
Hours:  127624. 


Abstract:  The  Higher  Education  Act  of 
1998  calls  for  annual  reports  from  states 
and  institutions  of  higher  education  on 
the  quality  of  teacher  education  and 
related  matters  (Pub.  L.  105-244, 
Section  207:20  U.S.C.  1027).  The 
purpose  of  the  reports  is  to  provide 
greater  accountability  in  the  preparation 
of  America's  teaching  forces  and  to 
provide  information  and  incentives  for 
its  improvement.  Most  institutions  of 
higher  education  that  have  teacher 
preparation  programs  must  report 
annually  to  dieir  states  on  the 
performance  of  their  program 
completers  on  teacher  certification  tests. 
States,  in  turn,  must  report  test 
performance  information,  institution  by 
institution,  to  the  Secretary  of 
Education,  along  with  institutional 
ranking.  They  must  also  report  on  their 
requirements  for  licensing  teachers, 
state  standards,  alternative  routes  to 
certification,  waivers,  and  related  items. 
Aimually  reports  form  institutions  are 
due  to  the  states,  beginning  April  7  each 
year;  reports  from  the  states  are  due 
annuedly  to  the  Secretary,  beginning 
October  7  each  year;  the  Secretary's 
report  is  due  annually  to  Congress, 
beginning  April  7  each  year.  These  dates 
are  one  year  later  than  the  dates  in  the 
legislation. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivian.reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
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telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77- 
8339. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Direct  Loan  Program's  General 
Forbearance  Request  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1074000;  Burden 
Hours:  214800. 

Abstract:  Borrowers  who  receive 
loans  through  the  William  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  request  forbearance  on  their 
loans  when  they  are  willing  but  unable 
to  mal^e  their  currently  scheduled 
monthly  pajrments  because  of  a 
temporary  financial  hardship. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  4050,  Regional     ' 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivian.reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-4201  Filed  2-20-03;  8:45  ami 
BILUNO  COOC  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education 

ACTION:  Notice  of  open  meeting  and 
partially  closed  meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend.  Individuals  who  will  need 


acconunodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  February  28,  2003.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

DATES:  March  6-March  8,  2003. 

Times: 

March  6:  Assessment  Development 
Committee:  Closed  Session — 12  p.m.- 
2:30  p.m.;  Ad  Hoc  Committee  on 
Background  Questions:  Open  Session- 
2:30  p.m.  to  4:30  p.m.;  Ad  Hoc 
Committee  on  NAEP  Sampling  Studies: 
Open  Session — 2:30  p.m.  to  4:30  p.m.; 
Executive  Committee  Meeting:  Open 
Session — 5  p.m.-6:15  p.m.;  Closed 
Session  6:15  p.m.  to  7  p.m. 

March  7:  Full  Board  Meeting:  Open 
Session  8:30  a.m.-12  p.m.;  Committee 
Meetings  (Open):  Assessment 
Development  Conunittee  10  a.m.-12:00 
p.m.;  Conunittee  on  Standards,  Design 
and  Methodology,  10  a.m.-12  p.m.; 
Reporting  and  Dissemination 
Committee,  10  a.m.-12  p.m.;  Full 
Board — Closed  Meeting  12  p.m.-l  p.m.. 
Open  Meeting  1  p.m.-4:13  p.m. 

March  8:  Nominations  Committee 
Meeting:  Closed  Meeting  8  a.m.-9:00 
a.m.;  Full  Board  Meeting:  Open  Session 
9a.m.-12  p.m. 

LOCATION:  Sheraton  Premiere  at  Tysons 
Comer.  8661  Leesburg  Pike,  Arlington, 
Virginia  22182. 

FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 
825.  Washington.  DC  20002^233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994.  as  amended. 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  developing  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 

The  Assessment  Development 
Committee  will  meet  in  closed  session 
on  March  6  from  12  p.m.  to  2:30  p.m. 


to  review  secure  test  items  for  the 
National  Assessment  of  Educational 
Progress  (NAEP)  2004  Grade  12  Foreign 
Language  Assessment  in  Spanish.  The 
meeting  must  be  conducted  in  closed 
session  as  disclosure  of  proposed  test 
items  from  the  2004  NEAP  Foreign 
Language  Assessment  would 
significantly  impede  implementation  of 
the  NAEP  program,  and  is  therefore 
protected  by  exemption  9(B)  of  section 
552b(c)ofTitle5U.S.C. 

The  Executive  Committee  will  meet  in 
partially  closed  session  on  March  6  from 
6:15  p.m.  to  7  p.m.  to  receive 
independent  cost  estimates  on  contract 
initiatives  for  the  National  Assessment 
of  Educational  Program  (NAEP) 
program.  The  meeting  must  be 
conducted  in  closed  session  because 
public  disclosure  of  this  information 
would  likely  have  an  adverse  financial 
effect  on  the  NAEP  program.  The 
discussion  of  this  information  would  be 
likely  to  significantly  impede 
implementation  of  a  proposed  agency 
acUon  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemption  9(B)  of  section  552b(c)  of 
Title  5  U.S.C. 

On  March  7,  2003  the  full  Board  will 
convene  in  open  session  from  8:30  a.m.- 
10  a.m.  The  Board  will  approve  the 
agenda  and  hear  welcoming  remarks 
from  the  Superintendent  of  Fairfax 
County  Public  Schools,  Daniel 
Domenech.  The  Board  will  then  receive 
the  Executive  Director's  report  and  a 
NAEP  Update  from  the  Associate 
Commissioner  of  NCES,  Val  Plisko. 
From  10  a.m.  to  12  p.m.,  the  Board's 
standing  committees — the  Assessment 
Development  Committee,  the  Committee 
on  Standards,  Design,  and  Methodology, 
and  the  Reporting  and  Dissemination 
Committee  will  meet  in  open  session. 

The  full  Board  will  meet  in  partially 
closed  session  on  March  7,  2003  from  12 
p.m.  to  1  p.m.  to  receive  results  of  the 
2002  NAEP  Reading  Assessment.  This 
meeting  must  be  closed  because  the 
results  of  the  Reading  Assessment  are 
under  development  and  have  not  been 
released  to  the  public.  Premature 
disclosure  of  the  information  would 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  section 
552b(c)  of  Title  U.S.C. 

The  full  Board  will  reconvene  in  open 
session  on  March  7,  2003  from  1  p.m.- 
4:15  p.m.  The  Board  will  receive  an 
update  on  the  2007  Reading  Framework 
Project  at  1  p.m.  followed  by  an  update 
on  the  NAEP  Background  Question 
Framework  frtjm  1:30  p.m.  to  2:30  p.m. 
From  2:45  p.m.  to  3:45  p.m.,  the  Board 
will  receive  a  briefing  on  the  American 
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Diploma  Project.  This  session  will  be 
followed  by  an  ethics  briefing  from  3:45 
p.m.  to  4:15  p.m.  upon  which  the  March 
7  session  of  the  Board  will  adjourn. 

The  Nominations  Committee  will 
meet  in  closed  session  on  March  8.  2003 
from  8  a.m.  to  9  a.m.  to  receive 
nominations  for  Board  membership. 
This  discussion  pertains  solely  to 
internal  personnel  rules  and  practices  of 
an  agency  and  will  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  an  unwarranted 
invasion  of  personal  privacy.  As  such, 
the  discussions  are  protected  by 
exemptions  2  and  6  of  section  552b(c) 
ofTitle5U.S.C. 

On  March  8.  2003  the  full  Board  will 
meet  in  open  session  from  9  a.m.  to  12 
p.m.  The  Board  will  receive  an  update 
on  plans  for  the  12th  grade  NAEP 
Commission.  This  presentation  will  be 
followed  by  Board  actions  on  poKcies 
and  Committee  reports.  The  March  8, 
2003  session  of  the  Board  meeting  will 
adjourn  at  12  noon. 

Summaries  of  the  activities  of  the 
closed  session  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c).  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board.  Suite  #825,  800  North 
Capitol  Street.  NW.  Washington  DC 
from  9  a.m.  to  5  p.m.  Eastern  Standard 
Time. 

Dated:  February  14.  2003. 
Charles  Smith, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  03-4151  Filed  2-20-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

West  Virginia  Department  of 
Education;  Written  Findings  and 
Compliance  Agreement 

agency:  Office  of  Elementary  and 

Secondary  Education.  Department  of 

Education. 

action:  Notice  of  written  findings  and 

compliance  agreement. 

SUMMARY:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Departmeot  of 
Education  to  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing 
to  comply  substantially  with  Federal 
program  requirements.  In  order  to  enter 
into  a  compliance  agreement,  the 
Department  must  determine,  in  written 


findings,  that  the  recipient  cannot 
comply  until  a  future  date  with  the 
applicable  program  requirements  and 
that  a  compliance  agreement  is  a  viable 
means  of  bringing  about  such 
compliance.  On  March  29,  2002.  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant 
Secretary)  entered  into  a  compliance 
agreement  with  the  West  Virginia 
Department  of  Education  (WVDE). 
Under  section  457(b)(2)  of  GEPA,  the 
written  findings  and  compliance 
agreement  must  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Grace  A.  Ross,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue,  SW.,  room  3W118, 
Washington,  DC  20202.  Telephone: 
(202)  260-0967. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Under 
Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title 
I),  each  State,  including  the  District  of 
Columbia  and  Puerto  Rico,  was  required 
to  develop  or  adopt,  by  the  1997-98 
school  year,  challenging  content 
standards-  in  at  least  reading/language 
arts  and  mathematics  that  describe  what 
the  State  expects  all  students  to  know 
and  be  able  to  do.  Each  State  also  was 
required  to  develop  or  adopt 
performance  standards,  aligned  with  its 
content  standards  that  describe  three 
levels  of  proficiency  to  determine  how 
well  students  are  mastering  the  content 
standards.  Finally,  by  the  2000-2001 
school  year,  each  State  was  required  to 
develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  in  enabling 
students  to  meet  the  State's  performance 
standards. 

WVDE  submitted,  and  the  Department 
approved,  evidence  that  it  has  content 
standards  in  at  least  reading/language 
arts  and  mathematics.  In  August  2000. 
WVDE  submitted  evidence  of  its  final 
assessment  system  and  performance 
standards.  The  Department  submitted 
that  evidence  to  a  panel  of  three 
assessment  experts  for  peer  review. 
Following  that  review,  the  Assistant 


Secretary  for  Elementary  and  Secondary 
Education  concluded  that  WVDE's 
proposed  final  assessment  system  and 
performance  standards  did  not  meet  a 
number  of  the  Title  I  requirements. 

Section  454  of  GEPA.  20  U.S.C.  1234c, 
sets  out  the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 
substantially  with  any  requirement  of 
law"  applicable  to  Federal  program 
funds  die  Department  administers. 
Specifically,  the  Department  is  , 

authorized  to — 

(1)  Withhold  hmds: 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law.  20  U.S.C.  1234c(a)(l)  throu^ 
(a)(4). 

In  a  letter  dated  November  8,  2000  to 
Dr.  David  Stewart,  Superintendent  of 
Schools  for  the  West  Virginia 
Department  of  Education,  the  Assistant 
Secretary  notified  WVDE  that,  in  order 
to  remain  eligible  to  receive  Title  1 
funds,  it  must  enter  into  a  compliance 
agreement  with  the  Department.  The 
purpose  of  a  compliance  agreement  is 
"to  bring  the  recipient  into  full 
compliance  with  the  applicable 
requirements  of  law  as  soon  as  feasible 
and  not  to  excuse  or  remedy  past 
violations  of  such  requirements."  20 
U.S.C.  1234f(a).  In  order  to  enter  into  a 
compliance  agreement  with  a  recipient, 
the  Department  must  determine,  in 
written  findings,  that  the  recipient 
cannot  comply  until  a  future  date  with 
the  applicable  program  requirements, 
and  that  a  compliance  agreement  is  a 
viable  means  for  bringing  about  such 
compliance. 

On  March  29,  2002,  the  Assistajtit 
Secretary  issued  written  findings, 
holding  that  compliance  by  WVDE  with 
the  Title  I  standards  and  assessment 
requirements  is  genuinely  not  feasible 
until  a  future  date.  Having  submitted  its 
assessment  system  for  peer  review  in 
August  2000,  WVDE  was  not  able  to 
make  the  significant  changes  to  its 
system  that  the  Department  s  review 
required  in  time  to  meet  the  spring  2001 
statutory  deadline  to  have  approved 
assessments  in  place.  As  a  result,  WVDE 
administered  its  unapproved  assessment 
system  in  2001.  The  Assistant  Secretary 
also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of 
the.steps  WVDE  has  already  taken  to 
comply,  its  commitment  of  resources, 
and  the  plan  it  has  developed  for  further 
action.  The  agreement  sets  out  the 
action  plan  that  WVDE  must  meet  to 
come  into  compliance  with  the  Title  I 
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requirements.  This  plan,  coupled  with 
specific  reporting  requirements,  will 
allow  the  Assistant  Secretary  to  monitor 
closely  VWDE's  progress  in  meeting  the 
terms  ef  the  compliance  agreement.  The 
Superintendent  of  WVDE,  Dr.  David 
Stewart,  signed  the  agreement  on  March 
22.  2002  and  the  Assistant  Secretary 
signed  it  on  March  29,  2002. 

As  required  by  section  457(b)(2)  of 
GEPA.  20  U.S.C.  1234f(b)(2).  the  text  of 
the  Assistant  Secretary's  written 
findings  is  set  forth  as  appendix*^  and 
the  compliance  agreement  is  set  forth  as 
appendix  B  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  Text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498:  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  is  available  on 
GPO  access  at:  hUp://www.access.gpo.gov/ 
nam/index.html. 

(Authority:  20  U.S.C.  1234c,  1234f. 
6311) 

Dated:  February  13,  2003. 
Eugene  W.  Hickock. 

Under  Secretary  of  Education. 

Appendix  A — Text  of  the  Written 
Findings  of  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 

I.  Introduction 

The  Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant  Secretary)  of 
the  U.S.  Department  of  Education 
(Department)  has  determined,  pursuant  to  20 
U.S.C.  1234c  and  1234f.  that  the  West 
Virginia  Department  of  Education  (WVDE) 
has  failed  to  comply  substantially  with 
certain  requirements  of  Title  I,  Part  A  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (Title  I),  20  U.S.C.  6301  et  seq..  and  that 
it  is  not  feasible  for  WVDE  to  achieve  full 
compliance  immediately.  Specifically,  the 
Assistant  Secretary  has  determined  that 
WVDE  failed  to  meet  a  number  of  the  Title 
I  requirements  concerning  the  development 
of  performance  standards  and  an  aligned 
assessment  system  within  the  statutory 
timeframe. 

For  the  following  reasons,  the  A.ssistant 
Secretary  has  concluded  that  it  would  be 
appropriate  to  enter  into  a  compliance 
agreement  with  WVDE  to  bring  it  into  full 
compliance  as  soon  as  feasible.  During  the 


effective  period  of  the  compliance  agreement, 
which  ends  three  years  from  the  date  of  these 
findings,  WVDE  will  be  eligible  to  receive 
Title  I  funds  as  long  as  it  complies  with  the 
terms  and  conditions  of  the  agreement  as 
well  as  the  provisions  of  Title  I,  Part  A  and 
other  applicable  Federal  statutory  and 
regulatory  requirements. 

II.  Relevant  Statutory  and  Regulatory 
Provisions 

A .  Title  I.  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title  I),  20 
U.S.C.  6301  et  seq..  provides  financial 
assistance,  through  State  educational 
agencies,  to  local  educational  agencies  to 
provide  services  in  high-poverty  schools  to 
students  who  are  failing  or  at  risk  of  failing 
to  meet  the  State's  student  performance 
standards.  Under  Title  I,  each  State, 
including  the  District  of  Columbia  and  Puerto 
Rico,  was  required  to  develop  or  adopt,  by 
the  1997-98  school  year,  challenging  content 
standards  in  at  least  reading/language  arts 
and  mathematics  that  describe  what  the  State 
expects  all  students  to  know  and  be  able  to 
do  and  performance  standards,  aligned  with 
those  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standards. 

By  the  2000-2001  school  year,  Title  I 
required  each  State  to  develop  or  adopt  a  set 
of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that  would  be 
used  to  determine  the  yearly  performance  of 
schools  and  school  districts  in  enabling 
students  to  meet  the  State's  performance 
standards.  These  assessments  must  meet  the 
following  requirements: 

•  The  assessments  must  be  aligned  to  a 
State's  content  and  performance  standards. 

•  They  must  be  administered  annually  to 
students  in  at  least  one  grade  in  each  of  three 
grade  ranges:  grades  3  through  5,  grades  6 
through  9,  and  grades  10  through  12. 

•  They  must  be  valid  and  reliable  for  the 
purpose  for  which  they  are  used  and  of  high 
technical  quality. 

•  They  must  involve  multiple  measures, 
including  measures  that  assess  higher-order 
thinking  skills. 

•  They  must  provide  for  the  inclusion  of 
all  students  in  the  grades  assessed,  including 
students  with  disabilities  and  limited  English 
proficient  students. 

•  They  must  provide  individual  reports. 

•  Results  from  the  assessments  must  be 
disaggregated  and  reported  by  major  racial 
and  ethnic  groups  and  other  categories. 

20  U.S.C.  6311(b)(3).'[l] 


'  On  (anuary  8,  2002.  Title  1  of  the  Elementary 
and  Secondary  Education  Act  was  reauthorized  by 
the  No  Child  l*ft  Behind  Act  of  2001  (NCLB)  (Pub. 
L.  107-110).  The  NCLB  made  several  significant 
changes  to  the  Title  I  standards  and  assessment 
requirements.  First,  it  requires  that  each  State 
develop  academic  content  and  student  achievement 
standards  in  science  by  the  2005-06  school  year. 
Second,  by  the  2005-06  school  year,  it  requires  a 
system  of  aligned  assessments  in  each  of  grades  3 
through  B  and  once  during  grades  10  through  12. 
Third,  it  requires  science  assessments  in  at  least 
three  grade  spans  by  the  2007-08  school  year. 
Fourth,  the  NCLB  significantly  changes  the 


B.  The  General  Education  Pmvisions  Act 

The  General  Education  Provisions  Act 
(GEPA)  provides  a  number  of  options  when 
the  Assistant  Secretary  determines  a 
recipient  of  Department  funds  is  "failing  to 
comply  substantially  with  any  requii-ement  of 
law  applicable  to  such  funds."  20  U.S.C. 
1234c.  In  such  case,  the  Assistant  Secretary 
is  authorized  to — 

(1)  Withhold  funds; 

(2)  Obtain  compliance  through  a  cease  and 
desist  order; 

(3)  Enter  into  a  compliance  agreement  with 
the  recipient;  or 

(4)  Take  any  other  action  authorized  by 
law.  20  U.S.C.  1234c(a)(l)  through  (a)(4). 

Under  section  457  of  GEPA,  the  Assistant 
Secreteiry  may  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing  to 
comply  substantially  with  specific  program 
requirements.  20  U.S.C.  1234f.  The  purpose 
ofa  compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  the  law  as  soon  as 
feasible  and  not  to  excuse  or  remedy  past 
violations  of  such  requirements."  20  U.S.C. 
1234f(a).  Before  entering  into  a  compliance 
agreement  with  a  recipient,  the  Assistant 
Secretary  must  hold  a  hearing  at  which  the 
recipient,  affected  students  and  parents  or 
their  reprejsentatives,  and  other  interested 
parties  are  invited  to  participate.  At  that 
hearing,  the  recipient  has  the  burden  of 
persuading  the  Assistant  Secretary  that  full 
compliance  with  the  applicable  requirements 
of  law  is  not  feasible  until  a  future  c^te  and 
that  a  compliance  agreement  is  a  viable 
means  for  bringing  about  such  compliance. 
20  U.S.C.  1234f(b)(l).  If.  on  the  basis  of  all 
the  available  evidence,  the  Assistant 
Secretary  determines  that  compliance  until  a 
future  date  is  genuinely  not  feasible  and  that 
a  compliance  agreement  is  a  viable  means  for 
bringing  about  such  compliance,  the 
Assistant  Secretary  must  make  written 
findings  to  that  effect  and  publish  those 
findings,  together  with  the  substance  of  any 
compliance  agreement,  in  the  Federal 
Register.  20  U.S.C.  1234f(b)(2). 

A  compliance  agreement  must  set  forth  an 
expiration  date,  not  later  than  three  years 
from  the  date  of  these  written  findings,  by 
which  time  the  recipient  must  be  in  full 
compliance  with  all  program  requirements. 
20  U.S.C.  1234f(c)(l).  In  addition,  a 
compliance  agreement  must  contain  the 
terms  and  conditions  with  which  the 
recipient  must  comply  during  the  period  that 
agreement  is  in  effect.  20  U.S.C.  1234f(c)(2). 
If  the  recipient  fails  to  comply  with  any  of 
the  terms  and  conditions  of  the  compliance 
agreement,  the  Assistant  Secretary  may 
consider  the  agreement  no  longer  in  effect 
and  may  take  any  of  the  compliance  actions 
described  previously.  20  U.S.C.  1234f(d). 


definition  of  adequate  yearly  progress  each  State 
must  establish  to  hold  schools  and  school  districts 
accountable,  based  on  data  from.the  2001-02  test 
administration.  Finally,  by  the  2002-<)3  school  year, 
the  NCLB  requires  State  and  school  district  report 
cards  that  include,  among  other  things,  assessment 
results  disaggregated  by  various  subgroups,  two- 
year  trend  data,  and  percent  of  students  tested. 


in.  Analysis 

A.  Overview  of  Issues  To  Be  Resolved  in 
Determining  Whether  a  Compliance 
Agreement  Is  Appropriate 

In  deciding  whether  a  compliance 
agreement  between  the  Assistant  Secretary 
and  WVDE  is  appropriate,  the  Assistant 
Secretary  must  first  determine  whether 
compliance  by  WVDE  with  the  Title  I 
standards  and  assessment  requirements  is 
genuinely  not  feasible  until  a  future  date.  20 
U.S.C.  1234f(b).  The  second  issue  that  the 
Assistant  Secretary  must  resolve  is  whether 
WVDE  will  be  able,  within  a  period  of  up  to 
three  years,  to  come  into  compliance  with  the 
Title  I  requirements.  Not  only  must  WVDE 
come  into  full  compliance  by  the  end  of  the 
effective  period  of  the  compliance  agreement, 
it  must  also  make  steady  and  measurable 
progress  toward  that  objective  while  the 
compliance  agreement  is  in  effect.  If  such  an 
outcome  is  not  possible,  then  a  compliance 
agreement  between  the  Assistant  Secretary 
and  WVDE  would  not  be  appropriate. 

B.  WVDE  Has  Failed  To  Comply 
Substantially  With  Title  I  Standards  and 
Assessment  Requirements 

In  August  2000,  WVDE  submitted  evidence 
of  its  final  assessment  system.  The  Assistant 
Secretary  submitted  that  evidence  to  a  panel 
of  three  assessment  experts  for  peer  review. 
Following  that  review,  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  concluded  that  WVDE's  proposed 
final  assessment  system  did  not  meet  a 
number  of  the  Title  I  requirements. 
Specifically,  the  Assistant  Secretary 
determined  that  WVDE  must  do  the 
following: 

•  Develop  or  select  an  academic 
assessment  system  that  represents  the  full 
range  of  the  WVDE's  academic  content  i 
standards  and  academic  achievement 
standards  in  at  least  reading/language  arts 
and  mathematics  and  is  consistent  with  the 
Title  I  requirements  for  use  of  mullfple 
measures  of  student  achievement,  including 
measures  that  assess  higher-order  thinking 
and  understanding.  Document  the  alignment 
of  the  assessment  system  with  WVDE's 
academic  content  and  student  achievement 
standards. 

•  Provide  evidence  that  the  State 
assessment  will  be  used  for  purposes  for 
which  such  assessments  are  valid  and 
reliable,  and  be  consistent  with  relevant, 
nationally  recognized  professional  and 
technical  standards  for  such  assessments. 

•  Provide  evidence  of  performance 
standards  aligned  to  content  standards. 

•  Clarify  how  reasonable  accommodations 
are  provided  to  students  with  disabilities  and 
limited  English  proficient  students  that  allow 
for  their  scores  to  be  included  in  the 
accountability  system. 

•  Clarify  how  data  for  students  who  take 
the  alternate  assessment  and  students 
administered  assessments  with  non-standard 
accommodations  will  be  incorporated  into 
the  accountability  system. 

•  Provide  complete  participation  data  for 
students  with  disabilities  and  limited  English 
proficient  students  so  that  the  State's 
inclusion  policies  relating  to  assessment. 


reporting,  and  accountability  can  be 
evaluated. 

•  Provide  individual  reports  of  student 
achievement  relative  to  the  State 
performance  standards. 

•  Provide  school,  district,  and  State  level 
reports  using  disaggregated  data  by  all  the 
required  categories. 

•  Provide  evidence  that  LEAs  are 
completing  and  disseminating  school  and 
district  profiles  that  include  statistically 
sound  disaggregated  results. 

•  Clarify  how  the  State  defines  "full 
academic  year"  for  including  students  in 
determining  adequate  yearly  progress. 

C.  WVDE  Cannot  Correct  Immediately  Its 
Noncompliance  With  the  Title  I  Standards 
and  Assessment  Requirements 

Under  the  Title  J  statute,  WVDE  was 
required  to  implement  its  final  assessment 
system  no  later  than  the  2000-2001  school 
year.  20  U.S.C.  6311(b)(6).  WVDE  submitted 
evidence  of  its  assessment  system  in  August 
2000,  but  the  Assistant  Secretary  determined, 
on  the  basis  of  that  evidence,  that  WVDE's 
system  did  not  fully  meet  the  Title  I 
requirements.  Due  to  the  enormity  and 
complexity  of  developii\g  a  new  assessment 
system  that  addressed  the  Assistant 
Secretary's  concerns,  WVDE  was  not  able  to 
complete  that  task  between  the  time  it 
submitted  its  system  for  review  and  the 
spring  2001  assessment  window.  Thus,  in 
spring  2001,  WVDE  administered  the 
assessment  that  the  Assistant  Secretary  had 
determined  did  not  meet  the  Title  I 
requirements.  As  a  result,  the  Assistant 
Secretary  finds  that  it  is  not  genuinely 
feasible  for  WVDE  to  come  into  compliance 
until  a  future  date. 

D.  WVDE  Can  Meet  the  Terms  and 
Conditions  of  a  Compliance  Agreement  and 
Come  Into  Full  Compliance  With  the 
Requirements  of  Title  I  Within  Three  Years 

At  the  public  hearing,  WVDE  presented 
evidence  of  its  commitment  and  capability  to 
come  into  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years.  For  example,  the 
following  have  been  developed  in  the  last  18 
months:  content  standards  and  objectives  for 
core  courses  grades  K-12;  performance 
standards,  three  levels  performance 
descriptors  for  those  three  levels  performance 
for  core  courses  K-12;  aj:omprehensive, 
completely  revised  plan  for  a  statewide 
assessment  system  that  meets  both  the  old 
law  and  the  provisions  of  the  reauthorization. 

Finally,  WVDE  has  developed  a 
comprehensive  action  plan,  incorporated  into 
the  compliance  agreement,  that  sets  out  a 
very  specific  schedule  that  WVDE  has  agreed 
to  meet  during  the  next  three  years  for 
attaining  compliance  with  the  Title  I 
standards  and  assessment  requirements.  As  a 
result,  WVDE  is  committed  not  only  to 
coming  into  full  compliance  within  three 
years,  but  to  meeting  a  stringent,  but 
reasonable,  schedule  for  doing  so.  The  action 
plan  ilso  demonstrates  that  WVDE  will  be 
well  on  its  way  to  meeting  the  new  standards 
and  assessment  requirements  of  the  No  Child 
Left  Behind  Act  of  2001.  The  compliance 
agreement  also  sets  out  documentation  and 


reporting  procedures  that  WVDE  must 
follow.  These  provisions  will  allow  the 
Assistant  Secretary  to  ascertain  promptly 
whether  WVDE  is  meeting  each  of  its 
commitments  under  the  compliance 
agreement  and  is  on  schedule  to  achieve  full 
compliance  within  the  effective  period  of  the 
agreement. 

The  task  of  developing  an  assessment 
system  that  meets  the  Title  I  requirements  is     • 
not  a  quick  or  easy  one.  However,  the 
Assistant  Secretary'  has  determined  that, 
given  the  commitment  of  WVDE  to  comply 
with  the  terms  and  conditions  of  the 
compliance  agreement, -it  is  possible  for 
WVDE  to  come  into  full  compliance  with  the 
Title  I  standards  and  assessment 
requirements  within  three  years. 

IV.  Conclusion 

For  the  foregoing  reasons,  the  Assistant 
Secretary  finds  the  following:  (1)  That  full 
compliance  by  WVDE  with  the  standards  and 
assessment  requirements  of  Title  I  is  not 
feasible  until  a  future  date;  and  (2)  that 
WVDE  can  meet  the  terms  and  conditions  of 
the  attached  compliance  agreement  and  come 
into  full  compliance  with  the  Title  1 
standards  and  assessment  requirements 
within  three  years  of  the  date  of  these 
findings.  Therefore,  the  Assistant  Secretary 
has  determined  that  it  is  appropriate  to  enter 
into  a  compliance  agreement  with  WVDE. 
Under  the  terms  of  20  U.S.C.  1234f.  that 
compliance  agreement  becomes  effective  on 
the  date  of  these  findings. 

Dated:  March  29,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary.  Office  of  Elementary  and 
Secondary  Education. 

Appendix  B — Text  of  the  Compliance 
Agreement 

Compliance  Agreement  Under  Title  I  of  the 
Elementary  and  Secondary  Education  Act 
Between  the  United  States  Department  of 
Education  and  the  West  Virginia  Department 
of  Education 

Introduction 

Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (Title  I)  required  each 
State,  including  the  District  of  Columbia  and 
Puerto  Rico,  to  develop  or  adopt,  by  the 
1997-98  school  year,  challenging  content 
standards  in  at  least  reading/language  arts 
and  mathematics  that  describe  what  the  State 
expects  all  students  To  know  and  be  able  to 
do.  Title  I  also  required  each  State  to  develop 
or  adopt  performance  standards,  aligned  with 
those  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standards. 
By  the  2000-2001  school  year.  Title  I 
required  each  State  to  develop  or  adopt  a  set 
of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that  would  be 
used  to  determine  the  yearly  performance  of 
schools  and  school  districts  in  enabling 
students  to  meet  the  State's  performance 
standards. 

The  West  Virginia  Department  of 
Education  (WVDE)  was  not  able  to  meet  these 
requirements  by  the  statutory  deadlines.  In 
order  to  be  eligible  to  continue  to  receive 
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Title  I  funds  while  working  to  comply  with 
the  statutory  requirements.  Dr.  David 
Stewart.  Superintendent  of  WVDE,  indicated 
WVDE's  interest  in  entering  into  a 
compliance  agreement  with  the  Office  of 
Elementary  and  Secondary  Education  (OESE) 
of  the  United  States  Department  of 
Education/ On  February  4.  2002  OESE 
conducted  a  public  hearing  regarding 
WVDE's  ability  to  come  into  compliance  with 
the  Title  I  standards  and  assessment 
requirements  within  three  years.  Based  on 
testimony  at  that  hearing,  Mr.  Wiiliani  Luff, 
Deputy  State  Superintendent,  testified  that 
compliance  by  WVDE  with  the  Title  I 
standards  and  assessment  requirements  was 
not  possible  by  this  school  year.  According 
to  the  Deputy  State  Superintendent,  when 
the  current  State  Superintendent  was 
advised,  "by  the  U.S.  office,  in  late  spring, 
-that  our  assumptions  about  use  of  the 
existing  assessments  were  incorrect,  he 
immediately  directed  the  department  staff  to 
come  into  full  compliance  with  the  law  as 
quickly  as  possible.  " 

Pursuant  to  this  Compliance  Agreement 
under  20  U.S.C.  1234f,  WVDE  must  be  in  full 
compliance  with  the  requirements  of  Title  1 
ng  later  than  three  years  from  the  date  of  the 
Assistant  Secretary's  written  findings,  a  copy  ,, 
of  which  is  attached  to,  and  incorporated  by 
reference  into,  this  Agreement.  Spe<:ifically, 
WVDE  must  meet,  and  document  that  it  has 
met,  the  following  requirements: 

1.  Develop  or  select  an  academic 
assessment  system  that  represents  the  full 
range  of  the  WVDE's  academic  content 
standards  and  academic  achievement 
standards  in  at  least  reading/language  arts 
and  mathematics  and  is  consistent  with  the 
Title  I  requirements  for  use  of  multiple 
measures  of  student  achievement,  including 
measures  that  a.ssess  higher-order  thinking 
and  understanding.  Document  the  alignment 
of  the  assessment  system  with  WVDE's 


academic  content  and  student  achievement 
standards. 

2.  Provide  evidence  that  the  State 
assessment  shall  be  used  for  purposes  for 
which  such  assessments  are  valid  and 
reliable,  and  be  consistent  with  relevant, 
nationally  recognized  professional  and 
technical  standards  for  such  assessments. 

3.  Provide  evidence  of  performance 
standards  aligned  to  content  standards. 

4.  Clarify  how  reasonable  accommodations 
areprovided  to  students  with  disabilities  and 
limited  English  proficient  students  that  allow 
for  their  scores  to  be  included  in  the 
accountability  system. 

5.  Clarify  how  data  for  students  who  take 
the  alternate  assessment  and  students 
administered  assessments  with  non-standard 
accommodations  will  be  incorporated  into 
the  accountability  system. 

6.  Provide  complete  participation  data  for 
students  with  disabilities  and  LEP  students 
so  that  the  State's  inclusion  policies  relating 
to  assessment,  reporting,  and  accountability 
can  be  evaluated. 

7.  Provide  individual  reports  of  student 
achievement  relative  to  the  state  performance 
.standards. 

8.  Provide  school,  district,  and  Slate  level 
reports  using  disaggregated  data  by  all  the 
required  categories. 

9.  Provide  evidence  that  LEAs  are 
completing  and  disseminating  school  and 
di.strict  profiles  that  include  statistically 
sound  disaggregated  results. 

10.  Clarify  how  the  State  defines  "full 
academic  year"  for  including  students  in 
determining  adequate  yearly  progress. 

During  the  period  that  this  Compliance 
Agreement  is  in  effect,  WVDE  is  eligible  to 
receive  Title  I,  Part  A  funds  if  it  complies 
with  the  terms  and  conditions  of  this 
Agreement,  as  well  as  the  provisions  of  Title 
I,  Part  A  and  other  applicable  Federal 
statutory  and  regulatory  requirements. 
Specifically,  the  Compliance  Agreement  sets 


forth  the  action  steps  WVDE  must  meet  to 
come  into  compliance  with  the  Title  I 
standards  and  assessment  requirements  (See 
attached).  WVDE  must  submit 
documentation  concerning  its  compliance 
with  these  action  steps. 

The  action  steps,  hereby  incorporated  into 
this  Compliance  Agreement  by  reference  may 
be  amended  by  joint  agreement  of  the  parties, 
provided  full  compliance  can  still  be 
accomplished  by  the  expiration  date  of  the 
Agreement. 

In  addition  to  all  of  the  terms  and 
conditions  set  forth  above,  WVDE  agrees  that 
its  continued  eligibility  to  receive  Title  I.  Part 
A  funds  is  predicated  upon  compliance  with 
statutory  and  regulatory  requirements  of  that 
program  that  have  not  been  addressed  by  this 
Agreement,  including  the  requirements  of  the 
No  Child  Left  Behind  Act  of  2001. 

If  WVDE  fails  to  comply  with  any  of  the 
terms  and  conditions  of  this  Compliance 
Agreement,  including  the  action  steps 
attached  hereto  the  USED  may  consider  the 
Agreement  no  longer  in  effect  and  may  take . 
any  action  authorized  by  law,  including  the 
withholding  of  funds  or  the  issuance  of  a 
cease  and  desist  order  following  notice  and 
opportunity  to  be  heard  in  accordance  with 
20  U.S.C.  §  1234d.  20  U.S.C.  §  1234f(d). 

For  the  West  Virginia  Department  of 
Education: 

Dated:  March  22,  2002. 
Dr.  David  Stewart, 
State  Superintendent  of  Schools. 

For  the  United  States  Department  qf 
Education: 

Dated:  March  22.  2002. 

Susan  B.  Neuman, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Date  this  Compliance  Agreement  becomes 
effective:  April  5,  2002. 
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(FR  Doc.  03-4075  Filed  2-20-03;  8:45  am) 
BILUNO  COM  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6637-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  February  10.  2003. 
through  February  14.  2003.  pursuant 
to40CFR  1506.9. 

EIS  No.  030054,  Draft  Supplement. 
BLM.  WY.  Jack  Morrow  Hills 
Coordinated  Activity  Plan/Draft  Green 
River  Resource  Management  Plan 
Amendment.  Updated  Information. 
Rock  Springs.  Portions  of  Sweetwater. 
Fremont  and  Subelette  Counties,  WY. 
Comment  Period  Ends:  May  15.  2003. 
Contact:  Joe  Patti  (307)  775-6101. 
This  document  is  available  on  the 
Internet  at:  http://www.wy.blm.com. 

EIS  No.  030057.  Draft  Supplement. 
FHW.  FL.  FL-23  Extension  (Branan 
Field — Chaffee  Road).  Construction 
from  FL-134  (103rd  Street)  to  FL-8 

.    (1-10)  and  FL-10  (US-90/Beaver 
Street).  NPDES  and  US  Army  COE 
Section  404  Permits  Issuance,  FM  No. 
209659-1  and  FAP  No.  9041-047-C, 
Clay  and  Duval  Counties.  FL. 
Comment  Period  Ends:  April  7,  2003, 
Contact:  Jose  Pena  (850)  942-9650 
Ext.  3033. 

EIS  No.  230058.  Final  EIS.  FHW,  SC. 
James  E.  Clybum  Connector  Project, 
Construction  of  a  Two-Lane  Rural 
Roadway  Northeast  of  Orangeburg 
and  Southwest  of  Sumter,  Funding 
and  U.S.  Army  COE  Section  404 
Permit  Issuance,  Calhoun,  Sumter  and 
Claredon  Counties,  SC.  Wait  Period 
Ends:  April  1.  2003,  Contact:  Daniel 
T.  Hinton  (803)  253-3887. 

EIS  No.  030059.  Final  Supplement, 
NFS.  ID.  MT.  WY,  MT,  WY, 
Yellowstone  and  Grand  Teton 
National  Parks  and  John  D. 
Rockerfeller,  Jr.,  Memorial  Parkway. 
Winter  Use  Plans,  Updated  and  New 
Information  on  New  Generation  of 
Snowmobiles  that  Produce  fewer 
Emissions  and  are  Quieter.  Fremont 
County.  ID.  Gallatin  and  Park 

.  Counties.  MT  and  Park  and  Teton 
Counties.  WY,  Wait  Period  Ends: 
March  24.  2003.  Contact:  Madeleine 
VanderHeyden  (307) 739-3385. 

EIS  No.  030060.  Final  EIS.  FTA.  NV.  Las 
Vegas  Resort  Corridor  Project, 


Transportation  Improvements, 
Funding,  City  of  Las  Vegas,  Clark 
County,  NV,  Wait  Period  Ends:  March 
24,  2003,  Contact:  Ray  Sukys  (415) 
744-3115. 

EIS  No.  030061 .  Final  EIS.  FHW.  CA. 
Butte  70/149/99/191  Highway 
Improvement  Project,  Update  State 
Route  149  to  Four-Lane  Expressway 
from  70  North  of  Oroville  to  Route  99 
South  of  Chico,  Funding,  Right-of- 
Way  Acquisition,  and  U.S.  Army 
Section  404  Permit  Issuance,  Butte 
County.  CA.  Wait  Period  Ends:  March 
24.  2003.  Contact:  Maiser  Khaled 
(916) 498-5020. 

EIS  No.  030062,  Draft  EIS.  AFS,  MT, 
Sheep  Creek  Range  Analysis,  Proposal 
to  Reorganize  Grazing  and  Special 
Use  Allotments,  Grazing  and  Special 
Use  Permits  Issue,  Lewis  and  Clark 
National  Forest,  White  Sulphur 
Springs  Ranger  District,  Meagher  and 
Cascade  Counties.  MT.  Comment 
Period  Ends:  April  7,  2003.  Contact: 
Eldon  Rash  (406)  791-7706. 

EIS  No.  030063.  Draft  EIS.  FHW,  MT. 
Interstate  15  Corridor  Project. 
Transportation  Improvements  from 
Montana  City  to  the  Lincoln  Road 
Interchange,  Funding  and  U.S.  Army 
COE  Section  404  Permit  Issuance, 
Jefferson  and  Lewis  &  Clark  Counties, 
MT,  Comment  Period  Ends:  April  7. 
2003,  Contact:  Carl  James  (406)  449- 
5302. 

EIS  No.  030064.  Final  EIS.  FHW.  IL,  U.S. 
34/FAP  313  Transportation  Facility 
Improvement  Project,  U.S.  34  firom  the 
Intersection  of  Carman  Road  east  of 
Gulfport  to  Monmouth,  Funding  and 
U.S.  Army  COE  Section  404  and 
NPDES  Permits  Issuance,  Henderson 
and  Warren  Counties,  IL,  Wait  Period 
Ends:  March  24,  2003,  Contact: 
Norman  R.  Stoner  (217)492-4600. 

Dated:  February  19.  2003. 
Joseph  C.  Montgomery, 
Director.  SEP  A  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  03-4299  Filed  2-20-03:  8:45  am] 
MLUNQ  CODE  66«0-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2(X»-0003;  FRL-7291-41 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  a  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 


Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL)  Committee 
will  be  held  on  March  7-8,  2003,  in  Salt 
Lake  City,  Utah.  At  this  meeting,  the 
NAC/AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
AEGLs  for  the  following  chemicals: 
Acetone,  boron  trifluoride,  carbon 
disulfide,  formaldehyde,  hydrogen 
bromide,  iron  pentacarbonyl,  nitric  acid, 
piperidine,  titanium  tetrachloride,  and 
vinyl  chloride. 

dates:  a  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  8  a.m.  to 
5  p.m.  on  March  7,  2003,  and  8  a.m.  to 
5  p.m.  on  March  8,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Eagle  Gate  East  and  West,  Best 
Western  Salt  Lake  Plaza  Hotel,  122  West 
South  Temple,  Salt  Lake  City,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Paul  S.  Tobin,  Designated  Federal 
Officer  (DFO),  Economics,  Exposing, 
and  Technology  Division  (7406M), 
Office  of  Pollution  Prevention  and 
Toxics,  1200  Pennsylvania  Ave.,  NW., 
Washingtop,  DC  20460-0001;  telephone 
number:  (202)  564-8557;  e-mail  address: 
tobin.paul@epa.gov. 

SUPPLfMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  DFO  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPPT-2003-0003.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
ntmiber  is  (202)  566-1744  and  the 
telephone  nimfiber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  stiU 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ED  number. 

n.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
to  be  discussed  at  the  meeting,  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  meeting  of  the  NAC/AEGL 
Committee  will  be  open  to  the  public. 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  technical 
information  contact,  to  schedule 
presentations  before  the  NAC/AEGL 


Committee.  Since  seating  for  outside 
observers  may  be  limited,  those  wishing 
to  attend  the  meeting  as  observers  are 
also  encouraged  to  contact  the  DFO  at 
the  earliest  possible  date  to  ensure 
adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemical-specific 
information  should  be  directed  to  the 
DFO. 

m.  Future  Meetiiigs 

Another  meeting  of  the  NAC/AEGL 
Committee  is  scheduled  for  Jime  2003  in 
Washington,  DC. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health. 

Dated:  February  13,  2003. 
Charies  M.  Au«r, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  03-4244  Filed  2-20-03;  11:31  am] 
BUUNG  COK  656»-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7454-3] 

National  Advisory  Council  on 
Environmental  Policy  and  Technology 
(NACEPT);  Superfund  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
NACEPT  subcommittee  on  Superfund; 
open  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notices  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Coimcil  on  Environmental  Policy  and 
Technology  (NACEPT),  will  meet  on  the 
date  and  time  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis  and  limited 
time  will  be  provided  for  public 
comment  on  each  day. 
DATES:  The  meeting  will  be  held  from 
1:30  p.m.  to  7  p.m.  on  March  10,  2003; 
from  8  a.m.  to  5:30  p.m.  dn  March  11, 
2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Phoenix  Pointe  Hilton  Squaw 
Peak  Resort,  7677  North  l6th  Street 
Phoenix,  AZ  85020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelo  Carasea,  Designated  Federal 
Officer  for  the  NACEPT  Superfund 
Subcommittee,  Office  of  Emergency  and 
Remedial  Response,  Office  of  Solid 


Waste  and  Emergency  Response,  MC 
5204G,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  (703)  603-8828. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

This  fourth  meeting  of  the  Superfund 
Subcommittee  will  involve  reports  from 
the  Subcommittee's  working  groups 
about  their  activities  since  the  la?t 
Subcommittee  meeting  in  January  2003. 
The  agenda  for  the  meeting  will  be 
available  one  week  prior  to  the 
meeting's  occurrence. 

Public  Attendance. 

The  public  is  welcome  to  attend  all 
portion  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  the  Designated  Federal  Official. 
Each  day  will  have  one  public  comment 
period. 

Dated:  February  14,  2003. 
Angelo  Carasea, 

Designated  Federal  Officer,  NACEPT 

Superfund  Subcommittee. 

(FR  Doc.  03-4307  Filed  2-20-03;  8:45  am) 

BILLING  CODE  6S60-S0-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

Date  and  Time:  The  special  meeting 
of  the  Board  will  be  held  at  the  offices 
of  the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  February  19,  2003, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 
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Open  Session 

A.  Approval  of  Minutes 
— January  7.  2003  (Open) 

B.  Reports 

— Corporate  Approvals 
— Informational  Memoranda  Issued  to 
FCS  on  Flood  Insurance 

C.  New  Business 

1.  Regulations 

—Capital  Risk  Weighting  ABS/MBS 
Securities  Held  by  FCS  Institutions — 
Interim  Final  Rule 

2.  Other 

— Unified  Agenda  Update  and  Revisions 
— Federal  Register  Notice — Loan 

Syndication  Transactions — Reopening 

of  Comment  Period 
—Fiscal  Year  2002  Financial  Audit 

Qosed  Session  ■ 

— OSMO  Report 

Dated:  February  14,  2003. 
leanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  03^077  Filed  2-19-03;  11:41  am) 

BILLING  CODE  6705-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

February  12,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  control  number.  No  person 
shall  be  subject  to  any  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


'  Session  Closed — Exempt  pursuant  to  5  U.S.C. 
S52b(c)(8)  and  (9). 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  22, 2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0930. 

Title:  Implementation  of  the  Satellite 
Home  Viewer  Improvement  Act  of  1999. 
Enforcement  Procedures  for 
Retransmission  Consent  Violations 
Conforming  to  section  325(e)  of  the 
Communications  Act  of  1934,  as 
amended. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a  ' 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  8. 

Estimated  Time  per  Response:  2  hours 
(multiple  responses/year). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  192  hours. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  Congress  directed 
the  Conunission  to  adopt  regulations 
related  to  retransmission  consent 
piu-suemt  to  the  changes  outlined  in  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999.  Retransmission  consent  is  the 
process  whereby  television  broadcasters 
negotiate  and  consent  to  carriage  of  their 
signals  by  MVPDs.  Television 
broadcasters  will  be  required  to  make  an 
election  and  make  status  information 
available  for  public  review.  The 
availability  of  such  information  will 
serve  the  purpose  of  informing  the 
public  of  the  method  of  broadcast  signal 
carriage. 

Federal  Communications  Commission. 

Marlene  Dortch. 

Secretary. 

(FR  Doc.  03-4062  Filed  2-20-03;  8:45  am] 

MLUNQ  cooe  sna-io-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
fourth,  fifth,  sixth  and  seventh  meetings 
of  the  Network  Reliability  and 
Interoperability  Council  (Council)  under 
its  charter  renewed  as  of  December  26. 
2001.  The  meetings  will  be  held  at  the 
Federal  Communications  Commission 
in  Washington.  DC. 

DATES:  Friday,  March  14.  2003,  at  10 
a.m.  to  1  p.m.;  June  13.  2003.  at  10  a.m. 
to  1  p.m.;  September  15,  2003,  at  1  p.m. 
to  4  p.m.;  and  December  6,  2002,  at  10 
a.m.  to  1  p.m. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  TW-C305,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  Goldthorp  at  202^18-1096  or 
TTY  202-418-2989. 

SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  will  enhance 
network  security,  reliability  and 
interoperability.  At  the  March  meeting, 
the  Council  will  consider  proposed 
network  security  best  practices  from 
various  focus  groups  and  review  the 
status  of  others. 

The  Council  will  discuss  the  progress 
of  working  groups  that  are  addressing 
the  topics  that  are  contained  in  the 
Council's  charter  and  any  additional 
issues  that  may  come  before  it. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Jeffery  Goldthorp,  the  Commission's 
Designated  Federal  Officer  for  the 
Network  Reliability  and  Interoperability 
Council,  by  e-mail  jgoldtho@fcc.gov  or 
U.S.  mail  (7-A325. 445  12th  St..  SW., 
Washington,  DC  20554).  Real  Audio  and 
streaming  video  access  to  the  meeting 
will  be  available  at  http://www.fcc.gov. 
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Federal  Communications  Commission. 

Marlene  Dortch, 

Secretary. 

[FR  Doc.  03-4175  Filed  2-20-03;  8:45  ami 

BILLING  CODE  671 2-ai-P  """' 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  5,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  The  Sumitomo  Trust  6-  Banking 
Company,  limited,  Osaka,  Japan;  to 
engage  tlxrough  a  joint  venture  in  trust 
company  activities  through  Sumitomo 
Trust  &  Banking  Co.  (USA),  Hobeke, 
New  Jersey,  after  its  conversion  from  a 
bank  to  a  trust  compemy.  This  activity 
will  be  conduted  pursuant  to  § 
225.28(5)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  13,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.03-4153  Filed  2-20-03;  8:45  am] 
BIUJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Consumer  Advisory  Council 

ACTION:  Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  March  13,  2003.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C.,  in  Dining  Room  E  on 
the  Terrace  level  of  the  Martin  Building. 
Anyone  planning  to  attend  the  meeting 
should,  for  security  purposes,  register 
no  later  than  Tuesday.  March  11,  by 
completing  the  form  found  on-line  at: 
https://www.federalreserve.gov/secure/ 
forms/cacregistration.cfm. 

Additionally,  attendees  must  present 
photo  identification  to  enter  the 
building. 

The  meeting  will  begin  at  9  a.m.  and 
is  expected  to  conclude  at  1  p.m.  The 
Martin  Building  is  located  on  C  Street, 
NW.,  between  20th  and  21st  Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  various  consumer 
financial  services  laws  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Coimcil 
wiU  discuss  the  following  topics: 

Check  Bounce  Protection:  Discussion 
of  the  impact  that  check  bounce 
protection  programs  have  on  consumers 
and  possible  regulatory  concerns. 

Predatory  Lend^g:  Discussion  of  the 
effects  of  state  predatory  lending  laws 
on  credit  availability  and  the 
appropriateness  of  federal  preemption 
of  state  laws. 

Truth  in  Lending  Act:  Discussion  of 
issues  related  to  credit  card  disclosiu-es 
in  connection  with  the  Board's  review 
of  Regulation  Z,  which  implements  the 
Truth  in  Lending  Act. 

Committee  Reports:  Council 
committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  on  any  of  the  above  topics 
may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  hiformation  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 


Board  of  Governors  of  the  Federal  ResOTve 
System,  February  13,  2003. 
Jennifer  |.  Johnson 

Secretary  of  the  Board  * 

(FR  Doc.  03-4154  Filed  2-20-03;  8:45  am) 
eauNG  COOE  smo-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03035]    . 

Grants  for  National  Academic  Centers 
of  Excellence  on  Youth  Violence 
Prevention;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  2003 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301,  391,  392,  and  394  of  the 
Public  Health  Service  Act,  [42  U.S.C.     •  " 
241.  280b,  280b-l,  280b-la,  and  280b- 
2],  as  amended.  Program  regulations  are 
set  forth  in  42  CFR  part  52.  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.136. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  grant  for  National  Academic 
Centers  of  Excellence  on  Youth 
Violence  Prevention.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  related  to  Injury  and  Violence 
Prevention. 

The  piuposes  of  the  program  are  to: 
(1)  Build  the  scientific  infiastructure 
necessary  to  support  the  development 
and  widespread  application  of  effective 
youth  violence  interventions;  (2) 
promote  interdisciplinary  research 
strategies  to  address  the  problem  of 
youth  violence;  (3)  foster  collaboration 
between  academic  researchers  and 
commimities;  and  (4)  empower 
communities  to  address  the  problem  of 
youth  violence. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC):  Increase  the  capacity  of  injury 
prevention  and  control  programs  to 
address  the  prevention  of  injuries  and 
violence. 

C.  Eligible  Applicants 

Assistance  will  be  limited  to  the 
following  academic  health  centers, 
defined  as  public  and  private  nonprofit 
universities,  colleges,  and  university- 
associated  teaching  hospitals:  Virginia 
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Commonwealth  University;  University 
of  Michigan;  University  of  Puerto  Rico; 
University  of  California,  Riverside;  and 
University  of  California.  San  Diego. 
Only  current  recipients  of  Program 
Announcement  00043,  National 
Academic  Centers  of  Excellence  on 
Youth  Violence  Prevention,  are  eligible 
to  apply.  The  competition  is  limited  to 
complete  the  development,  collection 
and  analysis  of  data  from  core  program 
components  in  surveillance, 
intervention  research,  etiological 
research,  multi-disciplinary 
collaboration,  community  mobilization, 
and  training  funding  established  during 
the  first  three  years  for  the  developing 
centers. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $1,900,000  is  available 
in  FY  2003  to  fund  approximately  five 
awards.  It  is  expected  that  the  average 
award  will  be  $380,000,  ranging  from 
$376,000  to  $393,000  (including  direct 
or  indirect  costs).  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  1,  2003,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  the  availability  of  funds 
and  the  following  criteria: 

(1)  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  statement  of  work.  Progress  is 
demonstrated  through  presentations  at 
monitoring  workshops. 

(2)  The  objectives  for  the  new  budget 
period  are  realistic,  speciFic.  and 
measurable. 

(3)  The  methods  described  will 
clearly  lead  to  achievement  of  these 
objectives. 

(4)  The  evaluation  plem  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

Use  of  Funds 

Provide  a  budget  to  include  funds  for 
management  functions,  non-research 
activities,  and  small  one-year  pilot 
projects  of  less  than  $15,000.  The 
budget  should  include  items  for 
development  and  implementation  of  a 
community  response  plan  for  youth 


violence,  and  development  and 
implementation  of  curricula  for  training 
of  health  professionals. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Priority 

Funding  priority  will  be  given  to 
current  recipients  of  Program 
Announcement  00043,  National 
Academic  Centers  of  Excellence  on ' 
Youth  Violence  Prevention.  The 
competition  is  limited  to  complete  the 
development,  collection  and  analysis  of 
data  from  core  program  components  in 
surveillance,  intervention  research, 
etiological  research,  multi-disciplinary 
collaboration,  community  mobilization, 
and  training  funding  established  during 
the  first  three  years  for  the  developing 
centers. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  within 
30  days  after  publication  in  the  Federal 
Register  will  be  considered  before  the 
final  funding  priority  is  established.  If 
the  funding  priority  changes  because  of 
comments  received,  a  revised 
announcement  will  be  published  in  the 
Federal  Register,  and  revised 
applications  will  be  accepted  before  the 
final  selections  are  made.  Send 
comments  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

(1)  Demonstrated  expertise  in: 

(a)  Research  in  risk  and  protective 
factors  for  youth  violence  and/or 
development  and  evaluation  of 
preventive  interventions  for  youth 
violence. 

(b)  Capacity  to  develop  and  facilitate 
implementation  of  a  multi-disciplinary 
and  multi-organizational  community 
response  plan  for  youth  violence.  - 

(2)  Provide  evidence  of  capacity  to 
develop,  deliver,  and  maintain  a 
training  curriculum  for  health  care 
professionals. 

(3)  Provide  a  director  (Principal 
Investigator)  who  has  specific  authority 
and  responsibility  to  carry  out  the 
project.  The  director  must  report  to  an 
appropriate  institutional  official,  e.g., 
dean  of  a  school  or  vice  president  of  a 
university.  The  director  must  have  np 
less  than  30  percent  effort  devoted 
solely  to  this  project. 


(4)  Demonstrate  working  relationships 
with  outside  agencies  and  other  entities 
which  will  allow  for  implementation  of 
any  proposed  intervention  activities. 

(5)  Provide  evidence  of  involvement 
of  a  multi-disciplinary  and  multi- 
organizational  group  of  specialists  or 
experts  in  primary  care,  behavioral  and/ 
or  preventive  medicine,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
social  sciences,  and/or  public  health  as 
needed  to  complete  the  plans  of  the 
center. 

(6)  Demonstrate  through 
docimientation  that  full  working 
partners  must  have  established  curricula 
and  graduate  training  programs  in 
disciplines  relevant  to  youth  violence 
prevention  (e.g..  epidemiology, 
criminology,  social  sciences,  and 
behavioral  sciences). 

(7)  Demonstrate  an  established 
relationship  with  youth  violence 
prevention  programs  through  letters  of 
commitment.  Also  include  established 
relationships  with  organizations/ 
individual  leaders  in  communities 
where  youth  violence  related  injuries 
occur  at  high  rates.  A  letter  from  an 
appropriate  public  health  agency  in 
support  of  the  proposed  center  is 
required. 

F.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  not  required  for  this 
program. 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  50  pages,  double  spaced,  printed 
on  one  side,  with  one  inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of.  at  a 
minimum,  a  Plan.  Objectives.  Methods. 
Evaluation  and  Budget.  The  plan 
should: 

(1)  Provide  the  infrastructure  for,  and 
conduct  interdisciplinary  research 
relevant  to.  youth  violence. 

(2)  Support  the  surveillance  of  youth 
violence  in  the  grantees'  specific 
communities. 

(3)  Develop,  evaluate,  and  more 
broadly  implement  effective  violence 
prevention  strategies. 

(4)  Offer  mentoring  and  training 
initiatives  to  prepare  professionals  from 
various  backgrounds  to  address  the 
issue  of  youth  violence. 
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(5)  Create  partnerships  with 
communities  to  develop  plans  to 
address  youth  violence. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  original  and  two  copies  of 
PHS  398  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398.  Forms 
are  available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
(770)  488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time,  April  7,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03035, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  post  card  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  cu-e 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  conunercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natiu-al  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 


demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measures  of  effectiveness  must 
relate  to  the  performance  goal  stated  in 
the  purpose  section  of  this 
announcement.  Measures  must  be 
objective. and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Applications  will  be  reviewed  by  CDC 
staff  for  completeness  and 
responsiveness  as  outlined  under  the 
eligible  applicants  section.  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  retiimed  to  the 
applicant  without  further  consideration. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (streamlined 
review)  by  a  peer  review  committee,  the 
Injury  Research  Grant  Review 
Committee  (IRGRC).  to  determine  if  the 
application  is  of  sufficient  technical  and 
scientific  merit  to  warrant  further 
review  by  the  IRGRC.  CDC  will 
withdraw  from  further  consideration 
applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

All  awardfs  will  be  determined  by  the 
director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
IRGRC,  recommendations  by  the 
secondary  review  committee  of  the 
Science  and  Program  Review 
Subconunittee  of  the  Advisory 
Committee  for  Injiuy  Prevention  and 
,  Control  (ACIPC),  consultation  with 
NCIPC  senior  staff,  and  the  availability 
of  funds. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRGRC.  All 
applications  will  be  reviewed  for 
scientific  merit  using  current  National 
Institutes  of  Health  (NIH)  and  CDC 
criteria  (a  scoring  system  of  100  to  500 
points)  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

a.  Plan  for  the  development  of 
infrastructiu-e  and  conduct  of 
interdisciplinary  research  relevant  to 
youth  violence  (25  percent). 

(1)  The  application  will  specifically 
aim  to  address  all  the  goals  of  the 
program,  for  example,  the  long-term 
objectives  and  intended 
accomplishments  for  the  proposed 
center  in  relation  to  the  problem  of 
preventing  youth  violence  and  self- 
directed  violence  among  the  yoimg.  If 
the  aims  of  the  application  are  achieved, 
how  will  prevention  of  youth  violence 


be  advanced?  What  will  be  the  effect  of 
the  center's  activities  on  violence 
prevention  efforts  within  the  center's 
target  conununity  or  region  (e.g., 
surveillance)? 

(2)  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives  of  the  proposed  center. 

(3)  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to  . 
accomplish  the  proposed  activities. 
Project  director:  Is  the  proposed  center 
director  appropriately  trained  and  well- 
suited  to  carry  out  this  work?  Is  the       . 
work  proposed  appropriate  to  the 
experience  level  of  the  proposed 
director  and  other  key  faculty  and  staff? 

(4)  Adequacy  of  institutional  support 
and  arrangements  to  ensure  successful 
implementation  of  activities  of  the 
proposed  centers,  including  ' 
arrangements  for  the  center  director's 
time  coimnitment  and  authority,  and 
dociunentation  of  relationships  and 
understanding  of  roles  and 
responsibilities  between  partner 
institutions  and  commimity 

organizations. 

b.  Implement  effective  violence 
prevention  strategies  (20  percent). 

Adequacy  of  plans  to  conduct  pilot 
projects  relevant  to  the  field  of  violence 
prevention  including:  adequacy  of  the 
setting  and  participants  for  the  project, 
relevance  of  outcome  measurements, 
expected  results,  and  appropriateness  of 
time  lines,  cost,  and  plans  for 
translation/dissemination. 

c.  Create  partnerships  with 
conununities  to  develop  plans  to 
address  youth  violence  (20  percent). 

Adequacy  of  plans  and  arrangements 
to  develop  and  implement  a  community 
response  to  the  problem  of  youth 
violence.  Incorporate  diverse 
perspectives  (i.e.,  health  and  mental 
health  professionals,  educators,  the 
media,  parents,  young  people,  police, 
criminad/juvenile  courts,  legislators, 
public  health  specialists,  and  business 
leaders).  Documentation  of  agreements 
and  clear  understanding  of  roles  and 
responsibilities  of  partner  organizations. 

d.  Training  initiatives  to  prepare 
professionals  from  various  backgrounds 
to  address  the  issue  of  youth  violence 
(20  percent). 

Adequacy  of  plans  and  arrangements 
to  develop  and  implement  curricula  for 
training  of  health  care  professionals  on 
violent  behavior  identification, 
assessment,  intervention  with  high  risk 
youth.  Integratfe  this  curriculum  into 
medical,  nursing,  and  other  health 
professional  training  program. 

e.  Research  Factors  (15  percent). 
(1 )  Significance.  Does  this  «tudy 

address  an  important  problem?  If  the 


8512 


Federal  Register / Vol.  68.  No.  35 /Friday,  February  21,  2003 /Notices 


aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

(2)  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included? 

(3)  Innovation.  Does  the  project 
employ  novel  concepts,  approaches,  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

(4)  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well-suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 
history  of  conducting  injury-related 
research? 

(5)  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

(6)  Study  Samples.  Are  the  samples 
sufficiently  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 

(7)  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings? 

(8)  Measures  of  Effectiveness.  The 
Peer  Review  Panel  shall  assure  that 
measures  set  forth  in  the  application  are 
in  accordance  with  CDC's  performance 
plans.  How  adequately  has  the  applicant 
addressed  these  measures? 

f.  Budget  and  justification  (reviewed, 
but  not  scored).  The  extent  to  which  the 
proposal  demonstrates  appropriateness 


and  justification  of  the  requested  budget 
relative  to  the  activities  proposed. 

g.  Performance  Goal  (reviewed,  but 
not  scored).  The  application  must  be 
aligned  with  the  following  performance 
goaJ  for  the  National  Center  for  Injury 
Prevention  and  Control:  Increase  the 
capacity  of  injury  prevention  and 
control  programs  to  address  the 
prevention  of  injuries  and  violence. 

h.  Human  Subjects  Protection 
(reviewed,  but  not  scored).  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects?  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

i.  Does  the  application  adequately 
address  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research?  (reviewed,  but  not 
scored).  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  where 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  of  the 
ACIPC.  The  ACIPC  federal  agency 
experts  will  be  invited  to  attend  the 
secondary  review  and  will  receive 
modified  briefing  books  (i.e.,  abstracts, 
strengths  and  weaknesses  from 
summary  statements,  and  project 
officer's  briefing  materials).  ACIPC 
federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest,  so 
that  unwarranted  duplication  in 
federally-funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  federal  agency  experts  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations, 
and  their  recommendations  will  be 


carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
ACIPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered  will 
be  the  same  as  those  considered  by  the 
SPRS. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  secondary  review  committee 
has  the  latitude  to  recommend  to  the 
NCIPC  Director,  to  reach  over  better 
ranked  proposals  in  order  to  assure 
maximal  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010,"  the  Institute  of  Medicine  report, 
"Reducing  the  Burden  of  Injury,"  and 
the  "CDC  Injury  Research  Agenda." 

d.  Budgetary  considerations. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Annual  progress  reports  including 
a  data  requirement  that  demonstrates 
measures  of  effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  each 
budget  period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

4.  At  the  completion  of  the  project, 
the  grant  recipient  will  submit  a  brief 
summary,  2,500  to  4,000  words  written 
in  non-scientific  [laymen's]  terms, 
highlighting  the  findings  and  their 
implications  for  injury  prevention 
programs,  policies,  environmental 
changes,  etc.  The  grant  recipient  will 
also  include  a  description  of  the 
dissemination  plan  for  research 
findings.  This  plan  will  include 
publications  in  peer-reviewed  journals 
and  ways  in  which  research  findings 
will  be  made  available  to  stakeholders 
outside  of  academia  (e.g.,  state  injury 
prevention  program  staff,  community 
groups,  public  health  injury  prevention 
practitioners,  and  others).  CDC  will 
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place  the  summary  report  and  each 
grant  recipient's  final  report  with  the 
National  "Technical  Information  Service 
(NTIS)  to  further  the  agency's  efforts  to 
make  the  information  more  available 
and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-1    Human  Subjects  Requirements. 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research. 
AR-9    Paperwork  Reduction  Act 

Requirements. 
AR-10    Smoke-Free  Workplace 

Requirement. 
AR-11    Healthy  People  2010. 
AR-12    Lobbying  Restrictions. 
AR-1 3    Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gim  Control 

Activities. 
AR-20    Conference  Support. 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd.,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2700. 

For  business  management  and  budget 
assistance,  contact:  Nancy  Pillar,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  (770)  488- 
2721,  E-mail  address:  NPillai®cdc.gov. 

For  program  technical  assistance, 
contact:  Candice  Jackson,  Project^ 
Officer,  Division  of  Violence  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
NE,  MS  K60.  Atlanta,  GA  30341-3724, 
Telephone:  (770)  488-1571,  E-mail 
address:  C]ackson@cdc.gov. 


Dated:  February  13,  2003. 
Sandra  R.  Manning, 
CGFM  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  03-4061  Filed  2-20-03;  8:45  am] 

BHJJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

* 

Centers  for  Dieeae»Control  end 
Prevention 

Cilnicel  Leboretory  Improvemerrt 
Advisory  Committee  (CUAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisory  Committee 

(CLL\C). 

Times  and  Dates:  8:30  a.m.-5  p.m., 

March  12,  2003. 

8:30  a.m.-3:30  p.m.,  March  13,  2003. 

Place:  Sheraton  Colony  Square  Hotel, 
188  14th  Street  NE,  Atlanta,  Georgia 
30361. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  committee  is  charged 
with  providing  scientific  and  technical 
advice  and  guidance  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  the  need  for, 
and  the  nature  of,  revisions  to  the 
standards  imder  which  clinical 
laboratories  are  regulated;  the  impact  on 
medical  and  laboratory  practice  of 
proposed  revisions  to  the  standards;  and 
the  modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  Be  Discussed:  The  agenda 
will  include  updates  from  CDC,  the 
Centers  for  Medicare  &  Medicaid 
Services,  and  the  Food  and  Drug 
Administration;  a  report  on  the  recently 
published  CLIA  Quaiity  Systems  final 
rule;  a  report  on  rapid  HTV  testing;  a 
demonstration  of  CytoView^M;  and 
various  perspectives  and  discussion  on 
direct  access  testing.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Providing  Oral  or  Written  Comments: 
It  is  the  policy  of  the  CLIAC  to  accept 
written  public  comments  and  provide  a 
brief  period  for  oral  public  comments 
whenever  possible.  Oral  Comments:  In 
general,  each  individual  or  group 
requesting  to  make  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes  (unless  otherwise  indicated). 


Speakers  must  also  submit  their 
comments  in  writing  for  inclusion  in  the 
meeting's  Summary  Report.  Written 
Comments:  For  individuals  or  groups 
unable  to  attend  the  meeting,  the  CLIAC 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated). 
However,  the  comments  should  be 
received  at  least  one  week  prior  to  the 
meeting  date  so  that  the  comments  may 
be  made  available  to  the  conunittee  for 
their  consideration  and  public 
distribution.  Written  comments,  one 
hard  copy  with  original  signature, 
should  be  provided  to  the  contact 
person  below.  Written  comments  will  be 
included  in  the  meeting's  Summary 
Report. 

Contact  Person  for  Additional 
Information:  Rhonda  Whalen,  Chief,  , 
Laboratory  Practice  Standards  Branch, 
Division  of  Laboratory  Systems,  PubUc 
Health  Practice  Program  Office,  CDC, 
4770  Buford  Highway,  NE,  Mailstop 
F-11,  Atlanta,  Georgia  30341-3717; 
telephone  (770)488-8042;  fax  (770)488- 
8279;  or  via  e-mail  at  RWhalen@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  conmiittee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  13,  2003. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-4059  Filed  2-20-03;  8:45  am] 
BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  fort)isease  Control  and 
Prevention 

National  Tasic  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meeting. 

Name:  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  (NTFFASFAE). 

Times  and  Dates:  8:30  a.m.-4  p.m., 
March  13.  2003.  8:30  a.m.-ll:45  a.m., 
March  14,  2003. 

Place:  Doubletree  Hotel  Atlanta/ 
Buckhead,  3342  Peachtree  Road,  NE., 
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Atlanta.  Georgia  30326,  telephone  404/ 
231-1234,  fax  404/231-3112. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  65 
people. 

Purpose:  The  Secretary  is  authorized 
by  the  Public  Health  Service  Act, 
Section  399G.  (42  U.S.C.  Section  280f, 
as  added  by  Public  Law  105-392)  to 
establish  a  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  to: 

(1)  Foster  coordination  among  all 
governmental  agencies,  academic  bodies 
and  community  groups  that  conduct  or 
support  Fetal  Alcohol  Syndrome  (FAS) 
and  Fetal  Alcohol  Effect  (FAE)  research, 
programs  and  surveillance;  and  (2)  to 
otherwise  meet  the  general  needs  of 
populations  actually  or  potentially 
impacted  by  FAS  and  FAE. 

Matters  to  Be  Discussed:  Agenda 
items  include:  an  update  from  the 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities  Scientific 
Working  Group  on  Diagnostic 
Guidelines  for  FAS  and  Alcohol-Related 
Neurodevelopmental  Disabilities 
(ARND);  an  update  on  activities  from 
the  Interagency  Coordinating  Committee 
on  Fetal  Alcohol  Syndrome;  new 
research  and  program  updates  from  the 
CDC  and  other  Federal  agencies;  and 
working  group  updates.  Additional 
agenda  items  include:  task  force 
discussions  on  the  use  of  the  term  fetal 
alcohol  spectnun  disorders:  What  is  it? 
When  is  it  appropriate  to  use  it?; 
provider  education  and  FAS  prevention; 
development  of  a  clear  message  for 
pediatricians,  nurses,  and  other 
providers:  how  the  FAS  diagnosis  will 
benefit  the  child  and  family;  future 
topics,  and  scheduling  the  next  meeting. 

Ageiida  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
R.  Louise  Floyd,  DSN,  RN,  Designated 
Federal  Official,  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities,  CDC,  4700  Buford  Highway. 
NE.  (F-49),  Atlanta,  Georgia  30333, 
telephone  770/488-7372,  fax  770/488- 
7361. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 


Dated:  February  13,  2003. 
Joseph  E.  Salter, 

Acting  Director.  Management  Analyses  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  03-4060  Filed  2-20-03;  8:45  am] 

BN.LINO  C006  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section  (SOHSS),  National  InstHute  for 
Occupational  Safety  and  Healtfi 
(NIOSH) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  conmiittee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8  p.m.-lO  p.m.,  March  5, 
2003.  8  a.m.-5:30  p.m..  March  6.  2003.  8 
a.m.-5  p.m.,  March  7,  2003. 

Place:  Little  America  Hotel,  500  South 
Main  Street.  Salt  Lake  City.  Utah  84411. 
telephone  (801)  363-6787. 

Status:  Open  8  p.m.-lO  p.m.,  March  5, 
2003.  Open  8  a.m.-9  a.m..  March  6,  2003. 
Closed  9  a.m.-5:30  p.m.,  March  6.  2003. 
Closed  8  a.m.-5  p.m.,  March  7,  2003. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety  and 
health,  and  allied  areas.  It  is  the  intent  of  the 
NIOSH  to  support  broad-t)ased  research 
endeavors  in  keeping  with  the  Institute's 
program  goals.  This  will  lead  to  improved 
understanding  and  appreciation  for  the 
magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects,  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  8-10  p.m.  on 
March  5,  2003  and  8-9  a.m.  on  March  6. 
2003,  to  address  matters  related  to  the 
conduct  of  Study  Section  business.  The 
remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  SOHSS  to  consider  safety 
and  occupational  health-related  grant 
applications.  These  portions  of  the  meeting 
will  be  closed  to  the  public  In  accordance 
with  provisions  set  forth  in  section  552b(c)(4) 
and  (6)  title  5  U.S.C,  and  the  determination 
of  the  Director.  Management  Analysis  and 


Services  Office,  Centers  for  Disease  Control 
and  Prevention,  pursuant  to  Pub.  L.  92^63. 

As  provided  under  41  CFR  102-3.150(b), 
the  public  health  urgency  of  this  agency 
business  requires  that  the  meeting  be  held 
prior  to  the  first  available  date  for  publication 
of  this  notice  in  the  Federal  Register. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michael  Calvin,  Ph.D.,  NIOSH  Health 
Scientist,  1600  Clifton  Road,  NE.,  Mailstop 
E-20,  Atlanta,  Georgia  30333.  telephone 
(404)  498-2524,  fax  (404)  498-2569. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  13,  2003. 
Joseph  E,  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(PR  Doc.  03-4058  Filed  2-20-03;  8:45  am) 
BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Healtfi:  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH),  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH). 

Time  and  Date:  8  a.m.-5  p.m.,  March  7, 
2003. 

Place:  The  Westin  Cincinnati,  21  East  Fifth 
Street,  Cincinnati,  Ohio  45202,  telephone 
(513)  621-7700,  fax  (513)  852-5670. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
Act  (EEOICPA)  of  2000  to  advise  the 
President,  through  the  Secretary  of  Health 
and  Human  Services  (HHS),  on  a  variety  of 
policy  and  technical  functions  required  to 
implement  and  effectively  manage  the  new 
compensation  program.  Key  functions  of  the 
Board  include  providing  advice  on  the 
development  of  probability  of  causation 
guidelines  which  have  been  promulgated  by 
HHS  as  a  final  rule,  advice  on  methods  of 
dose  reconstruction  which  have  also  been 
promulgated  by  HHS  as  a  final  rule, 
evaluation  of  the  scientific  validity  and 
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quality  of  dose  reconstructions  conducted  by 
the  National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  for  qualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  CDC. 
NIOSH  implements  this  responsibility  for 
CDC.  The  charter  was  signed  on  August  3, 
2001,  and  in  November  2001,  the  President- 
completed  the  initial  appointment  of  Board 
memt)ers.  The  initial  tasks  of  the  Board  have 
been  to  review  and  provide  advice  on  the 
proposed,  interim,  and  final  rules  of  HHS. 

Purpose:  This  Board  is  charged  with  (a) 
providing  advice  to  the  Secretary,  HHS  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program;  and  (c) 
upon  request  by  the  Secretary,  HHS,  advise 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
.  radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  to  be  Discussed:  Agenda  for  this 
meeting  will  focus  on  the  Special  Exposure 
Cohort  Notice  of  Proposed  Rule-Making, 
Workgroup  report  on  dose  deconstruction 
review  process,  and  Board  discussjpn  and 
work  session  on  the  Special  Exposure  Cohort. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Larry 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH, 
CDC,  4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone  (513)  841-4498,  fax 
(513)458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 


both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  13,  2003. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-4055  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  4163-T9-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Rediiction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnmients,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Application  for  the  ' 
National  Health  Service  Corps  (NHSC) 
Scholarship  Program  (OMB  No.  0915- 
0146) — Extension 

The  National  Health  Service  Corps 
(NHSC)  Scholarship  Program's  mission 
is  to  help  alleviate  the  geographic  and 
specialty  maldistribution  of  physicians 
and  other  health  practitioners  in  the 
United  States.  Under  this  program, 
health  professions  students  are  offered 
scholarships  in  return  for  service  in  a 
federally  designated  Health  Professional 
Shortage  Area  (HPSA).  The  Scholarship 
Program  provides  the  NHSC  with  the 
health  professionals  it  requires  to  carry 
out  its  mission  of  providing  primary 
health  care  to  HPSA  populations  in 
areas  of  greatest  need.  Students  are 
supported  who  are  well  qualified  to 
participate  in  the  NHSC  Scholarship 
Program  and  who  want  to  assist  the 
NHSC  in  its  mission,  both  during  and 
after  their  period  of  obligated  service.- 
Scholars  are  selected  for  these 
competitive  awards  based  on  the 
information  provided  in  the  application 
and  during  the  semi-structured  personal 
interview  that  is  conducted  by  a  team  of 
two  interviewers  who  use  a  structured 
scoring  procedure.  Awards  are  made  to 
applicants  that  demonstrate  a  high 
potential  for  providing  quality  primary 
health  care  services. 

The  estimated  response  burden  is  as 
follows: 


Form 


Application 
Interview  ... 
Total  


Number  of 
respondents 


2,000 
1,100 
3,100 


Responses 

per 
respondent 


Total 
responses 


2,000 
1,100 
3,100 


Hours  per 
response 


Total  burden 
hours 


2,000 
1,100 
3,100 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  60  days  of  this  notice  to: 
Susan  G.  Queen,  Ph.D.,  HRSA  Reports 
Clearance  Officer,  Room  14-45, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
thi^  notice. 


Dated:  February  14,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
■Coordination. 
(FR  Doc.  03-4156  Filed  2-20-03;  8:45  am) 

BILUNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtfi  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization  Fimctions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
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Services  Administration  (HRSA)  (60  PR 
56605,  as  amended  November  6,  1995; 
as  last  amended  at  68  FR  787-793, 
January  7.  2003).  This  notice  is  to 
amend  the  functional  statements  of  the 
Bureau  of  Primary  Health  Care. 
Specifically,  this  notice  (1)  abolishes  in 
their  entirety  the  Division  of 
Community  and  Migrant  Health  and  the 
Division  of  Programs  for  Special 
Populations;  (2)  revise  the  Office  of  the 
Associate  Administrator;  (3)  establish 
the  Office  of  Program  Support;  the 
Office  of  Policy,  Evaluation  and  Data; 
the  Office  of  Minority  and  Special 
Populations;  the  Division  of  Health 
Center  Development;  the  Division  of 
Health  Center  Management;  the  Division 
of  Clinical  Quality;  and  the  Division  of 
State  and  Community  Assistance. 

Section  RC-00  Mission 

The  Bureau  of  Primary  Health  Care 
(BPHC)  directs  national  health  programs 
which  improve  the  health  of  the  Nation 
by  assuring  access  to  high  quality 
comprehensive  preventive  and  primary 
health  care  services  and  improving  the 
health  status  of  the  Nation's 
underserved  and  vulnerable 
populations. 

Section  RC-10  Organization 

The  Bureau  of  Primary  Health  Care 
(BPHC)  headed  by  the  Associate 
Administraior  for  Primary  Health  Care 
reports  directly  to  the  Administrator, 
Health  Resources  and  Services 
Administration.  The  BPHC  includes  the 
following  components: 

(1)  Office  of  the  Associate 
Administrator  (RC) 

(2)  Office  of  Policy,  Evaluation,  and 
Data  (RCE) 

(3)  Office  of  Minority  and  Special 
Populations  (RCG) 

(4)  Division  of  Health  Center 
Development  (RCH) 

(5)  Division  of  Health  Center 
Management  (RCJ) 

(6)  Division  of  Clinical  Quality  (RCK) 

(7)  Division  of  State  and  Conmiunity 
Assistance  (RCL) 

(8)  Division  of  National  Hansen's 
Disease  Program  (RC7) 

(9)  Division  of  Immigration  Health 
Services  (RC9) 

1.  In  the  Office  of  the  Associate 
Administrator  Delete  the  Migrant  Health 
Advisory  Council  Function  and  Place  It 
in  the  Office  of  Minority  and  Special 
Populations.  Revise  the  Functional 
Statement  of  the  Office  of  the  Associate 
Administrator  as  Follows: 

Office  of  the  Associate  Administrator 
(RC) 

Provides  overall  leadership,  direction, 
coordination,  and  strategic  planning  in 


support  of  Bureau  programs. 
Specifically:  (1)  Has  lead  responsibility 
to  bring  primary  health  care  services  to 
the  Nation's  neediest  communities;  (2) 
serves  as  a  central  point  of  contact  for 
Bureau  conununication  and 
information;  (3)  establishes  program 
policies,  goals,  and  objectives  and 
provides  oversight  as  to  their  execution; 
(4)  interprets  program  policies, 
guidelines,  and  priorities;  (5)  stimulates, 
coordinates  and  evaluates  program 
development  and  progress;  (6) 
maintains  effective  relationships  with 
HRSA,  other  Department  of  Health  and 
Human  Services  (HHS)  organizations, 
other  Federal  agencies.  State  and  local 
governments,  and  other  public  and 
private  organizations  concerned  with 
primary  health  and  improving  the 
health  status  of  the  Nation's 
underserved  and  vulnerable 
populations;  and  (7)  plans,  directs, 
coordinates  and  evaluates  Bureau-wide 
administrative  management  activities; 
(8)  assures  that  BPHC's  funding 
recommendations  are  consistent  with 
authorizing  legislation,  program 
expectations  and  HHS  and  HRSA 
policies. 

2.  Establish  the  Office  of  Office  of 
Policy,  Evaluation  and  Data  as  Follows: 

Office  of  Policy,  Evaluation  and  Data 

(1)  Provides  leadership,  direction,  and 
overall  coordination  of  the  analysis  and 
clearance  of  policy  across  Bureau 
programs;  (2)  provides  leadership, 
direction,  and  coordination  for  health 
workforce  planning  as  it  supports  health 
center  development;  (3)  serves  as  focal 
point  to  design,  establish  and 
implement  an  evaluation  plan  for 
assessing  and  improving  program 
performance;  (4)  serves  as  the  focal 
point  for  the  development  and 
monitoring  of  the  Bureau's  Strategic 
Plan  and  annual  spending  plans;  (5) 
provides  leadership  and  overall 
coordination  for  tracking  and 
monitoring  health  center  growth;  (6) 
serves  as  focal  point  for  external 
communication,  publication,  and 
dissemination;  (7)  provides 
surveillance,  monitoring,  and  analysis 
of  a  variety  of  media,  newsletters,  trade 
journals,  and  periodicals  in  order  to 
detect  external  trends  which  could 
potentially  affect  grantee  performance; 
(8)  detects  potential  trends  in  program 
performance  data  on  a  State,  regional, 
and  national  level  to  inform  the 
development  of  program  policies  and 
the  design  of  evaluation  studies  to 
improve  program  performance;  (9) 
provides  consultation  to  and  * 

coordinates  activities  with  other 
components  within  HRSA,  other 


Federal  agencies,  consumer  and 
constituency  groups,  national  and  state 
organizations  involved  in  policy, 
evaluation  and  data;  and  (10)  manages 
the  Bureau's  executive  secretariat 
functions. 

3.  Establish  the  Office  of  Minority  and 
Special  Populations  as  Follows: 

Office  of  Minority  and  Special 
Populations  fRCG)  ' 

Provides  overall  coordination  of 
Bureau  activities  relating  to  the  delivery 
of  health  services  to  special  populations 
such  as  migrant  and  seasonal 
farmworkCTS,  homeless  persons,  women, 
and  other  minority  and  special 
populations,  including  residents  of 
public  housing,  students  served  by 
School-based  Health  Centers,  and  Asian 
American  Pacific  Islanders.  Specifically, 
(1)  ensures  that  the  needs  and  special 
circumstances  of  special  populations 
and  the  provider  organizations  that 
serve  them  are  addressed  in  internal 
BPHC  policies:  (2)  advises  BPHC  staff 
and  leadership  about  the  special  needs 
of  sp)ecial  populations;  (3)  coordinates 
with  private,  professional,  and  academic 
health  care  organizations  in  developing 
and  designing  public  health 
interventions  aimed  at  reducing 
disparities  in  the  health  status  of  the 
special  populations;  (4)  represents 
BPHC  at  regional  and  national  meetings 
focused  on  special  population  issues, 
and  shares  information  regarding  the 
BPHC's  response  to  such  issues;  and  (5) 
provides  staff  support  to  the  National 
Advisory  Council  on  Migrant  Health. 

4.  In  the  Division  of  Programs  for 
Special  Populations  Delete  the 
Community-based  Systems  Function 
and  Place  It  in  the  Division  of  Health 
Center  Development  (DHCD).  Establish 
the  Division  of  Health  Center 
Development  as  Follows: 

Division  of  Health  Center  Development 
(RCH) 

Serves  as  the  organizational  focus  of 
the  competitive  grant  process  for  BPHC. 
Specifically,  DHCD:  (1)  Provides 
leadership  and  direction,  including 
tactical  planning  for  the  development 
and  expansion  of  new  health  centers, 
health  systems  infrastructure,  and 
pharmacy  services;  (2)  manages  and 
expands  the  number  and  types  of 
organizations  that  participate  in  the 
340B  drug  pricing  program;  (3)  provides 
pre-application  assistance  to 
communities  and  community-based 
organizations  related  to  health  center 
development,  health  systems 
infrastructure  development  and 
pharmacy  services  development;  (4) 
provides  consultation  to  and 
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coordinates  activities  with  other 
components  within  HRSA,  other 
Federal  agencies,  consumer  and 
constituency  groups,  national  and  state 
organizations  involved  in 
implementation  of  BPHC's  competitive 
process. 

5.  In  the  Division  of  Programs  for 
Special  Populations  Delete  the 
Functions  Guidance  Development  and 
Implementation  of  Plans  To  Assure 
Attaimnent  of  Measurable  Outcomes 
and  Place  It  in  the  Division  of  Health 
Center  Management  (DHCM).  Establish 
the  Division  of  Health  Center 
Management  as  Follows: 

Division  of  Health  Center  Management 
(RCD        ~ 

Manages  BPHC's  funded  grants  and 
activities  and  manages  funds  and  other 
resources  related  to  increasing  clinical, 
managerial,  and  financial  efficiency. 
Specifically,  the  DHCM:  (1)  Manages  the 
post-award  administration  of  the 
Consolidated  Health  Center  Program, 
Black  Lung  Clinics  Program,  the 
Radiation  Exposure  Screening  and 
Education  Program,  and  the  Native 
Hawaiian  Health  Care  Program;  (2)  * 
serves  as  BPHC  representative  to 
organizations  receiving  Bureau  grants; 
(3)  promotes  a  continued  focus  on 
efficient  and  effective  care  for 
vulnerable  populations,  including 
people  at  or  below  200  percent  of 
poverty,  racial  and  cultural  minorities, 
uninsured  people,  students  served  by 
School-based  Health  Centers,  migrant 
and  seasonal  farm  workers,  homeless 
individuals  and  families,  public  housing 
residents,  and  residents  of  rural  and 
sparsely  populated  areas;  (4)  formulates 
and  interprets  continuation  application 
guidance,  program  policy,  legislative 
implementation  proposals,  regulation, 
and  industry  standards  with  the 
Division  of  Clinical  Quality  and  Office 
Policy  Evaluation  Data;  (5)  monitors  the 
performance  of  specific  BPHC  funded 
grants  and  makes  progranmiatic 
recommendations;  (6)  reviews  findings 
and  recommendations  of  periodic  and 
episodic  grantee  assessments,  planning 
actions  needed  to  assure  continuity  of 
services  to  vulnerable  populations  and 
appropriate  use  of  Federal  resources;  (7) 
provides  consultation  to  and 
coordinates  activities  with  other 
components  of  HRSA,  other  Federal 
agencies,  consumer  and  constituency 
groups,  national  and  state  organizations 
involved  in  implementation  of  program 
activities;  (8)  provides  technical 
guidance  to  grantees  on  the  management 
and  integration  of  community-based 
systems  of  care,  the  adaptation  of 
successful  strategies/models,  and  the 


resolution  of  difficult  issues;  and  (9) 
identifies  and  coordinates  training  and 
technical  assistance  needs  of  service 
delivery  programs  with  the  Division  of 
State  and  Commimity  Assistance. 

6.  In  the  Division  of  Conununity  and 
Migrant  Health  Delete  the  Function 
Coordinating  and  Establishing 
Guidelines  and  Standards  for 
Professional  Services  and  Staff 
Development  in  BPHC  Funded  Grants 
Function  and  Place  it  in  the  Division  of 
Clinical  Quality  (DQA).  Establish  the 
Division  of  Clinical  Quality  as  Follows: 

Division  of  Clinical  Quality  (RCK) 

(1)  Provides  clinical  and  quality 
leadership  for  BPHC  to  meet  the 
initiative  to  expand  health  centers;  (2) 
supports  BPHC  functions  to  assess  the 
Nation's  health  care  needs  of 
imderserved  populations  and  to  assist 
communities  in  providing  quality 
primary  health  care  services  to  the 
underserved  and  moving  towards 
eliminating  health  disparities;  (3) 
supports  BPHC  through  assessment  of 
clinical,  quality  improvement,  risk 
management,  and  patient  safety 
activities  to  improve  policies,  and 
programs  for  primary  health  care 
including  clinical  iiionnation  systems; 
(4)  serves  as  BPHC  clinical  and  quality 
liaison  with  other  DHHS  organizations. 
other  Federal,  State,  and  private 
agencies,  and  organizations  for  clinical 
and  quality  issues  for  community  based 
primary  health  care  for  underserved 
populations;  and  (5)  coordinates  clinical 
technical  assistance  program  for  BPHC 
health  professional  and  non-health 
professional  staff. 

7.  In  the  Immediate  Office  of  the 
Associate  Administrator  Delete  the 
Fimction  Integration  of  State-Based 
activities  into  BPHC'S  Programs  and 
Place  It  in  the  Division  of  State  and 
Community  Assistance  (DSCA). 
Establish  the  Division  of  State  and 
Community  Assistance  as  Follows: 

Division  of  State  and  Community 
Assistance  (RCL) 

Specifically:  (1)  Collaborates  with 
other  BPHC  Divisions  and  Offices  in 
identifying  technical  assistance  and 
training  needs;  (2)  provides  tactical 
planning  for  the  development, 
implementation  and  evaluation  of 
technical  and  training  assistance;  (3) 
develops  mechanisms  and  resources  to 
address  technical  assistance  and 
training  needs;  (4)  directs  and  manages 
technical  assistance  resources  and 
activities  for  BPHC  grantees  and 
contractors;  (5)  manages  the  loan 
guarantee  program;  (6)  manages  the 
post-award  process  for  Healthy 


Communities  Access  Program,  Primary 
Care  Associations,  Primary  Care  Offices, 
Integrated  Services  Development 
Initiative,  and  Shared  Integrated 
Management  Information  Systems;  (7) 
coordinates  state-based  planning/ 
activities  for  health  center 
strengthening,  expanding  and  quality 
improvement  (Statewide  Strategic 
Planning);  (8)  provides  state-specific 
policy  surveillance;  (9)  provides 
consultation  to  and  coordinates 
activities  related  to  technical  assistance 
and  state  activities  in  support  of  the 
initiatives  to  expand  health  centers  with 
other  components  of  HRSA,  other 
Federal  agencies,  consumer  and 
constituency  groups,  national  and  state 
organizations;  (10)  monitors  the 
recovery  of  high-risk  grantees. 

Section  RC-30  Delegation  of  Authority 

All  delegations  of  authority  which 
were  in  effect  immediately  prior  to  the 
effective  date  hereof  have  been 
continued  in  effect  in  them  or  their 
successors  pending  further  re- 
delegation.  I  hereby  ratify  and  affirm  all 
actions  taken  by  any  DHHS  official 
which  involves  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  effective  upon 
the  date  of  signatxire. 

Dated:  February  14,  2003. 
Elizabeth  M.  Duke. 
Administrator. 

[FR  Doc.  03-4155  Filed  2-20-03;  8:45  am] 
BNXMG  CODE  416S-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Heaitt) 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263, 
notice- is  hereby  given  of  a  correction  of 
a  meeting  of  the  President's  New 
Freedom  Commission  on  Mental  Health 
to  be  held  in  March  2003. 

Public  notice  was  given  in  the  Federal 
Register  on  February  7.  2003  (Volume 
68,  Number  26,  page  6496)  that  the 
President's  New  Freedom  Commission 
on  Mental  Health  would  be  meeting  on 
March  5  and  6,  2003  at  the  Crystal 
Gateway  Marriott,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The  date 
and  time  of  this  meeting  have 
subsequently  changed  to  March  5,  2003, 
10:45  a.m.  to  5:30  p.m.  The  agenda  of 
the  meeting  and  contact  for  additional 
information  remain  as  announced. 
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Dated:  February  14,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  03-4157  Filed  2-20-03:  8:45  am] 

MLUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Emergency  Exemption:  Issuance  of 
Permit  for  Endangered  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  emergency  issuance  of 
permit  for  endangered  marine 
mammals. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority. 
4401  North  Fairfax  Drive.  Room  700, 
Arlington,  Virginia  22203;  fix  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  On 
January  31.  2003.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  {PRT-067519)  to  Red  Caribena 
de  Varamientos  (Caribbean  Stranding 
Network,  Inc.).  San  Juan.  Puerto  Rico,  to 
import  one  West  Indian  manatee 
[Trichechus  manatus)  found  in  distress 
in  the  waters  around  Virgin  Gorda, 
British  Virgin  Islands,  for  rehabilitation 
and  reintroduction  purposes.  This 
action  was  authorized  under  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.)  and  Sections  104  and  109(h)  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.). 
The  Service  determined  that  an 
emergency  affecting  the  health  and  life 
of  the  manatee  existed,  and  that  no 
reasonable  alternative  was  available. 
On  January,  17,  2003,  the  manatee 
was  discovered  in  distress  (dehydrated 
and  emaciated)  off  Virgin  Gorda  and 
Tortola.  BVl.  The  BVI  Department  of 
Conservation  and  Fisheries  requested 
assistance  from  the  applicant  and  the 
Service  for  relocating  and  rehabilitating 
the  manatee.  The  manatee  will  be 
placed  at  the  Caribbean  Stranding 


Network's  rehabilitation  center  at 
Caribbean  Marine  Mammal  Laboratory. 
Universidad  Metropolitana  (a  manatee 
rehabilitation  facility  endorsed  by  the 
Service's  Jacksonville  Field  Office  under 
MMPA/ESA  enhancement  permit  PRT- 
770191).  The  goal  of  the  importation  is 
to  rehabilitate  and  release  the  animal 
back  into  the  wild  as  soon  as  feasible. 
The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  February  1 1 .  2003. 
Charlie  R.  Chandler, 

Chief,  Branch  of  Permits — Domestic,  Division 

of  Management  Authority. 

[FR  Doc.  03^303  Filed  2-19-03;  1:47  pm) 

BILUNG  COOE  4310-55-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-t1Y-P;  AA-9277,  CAA-11] 

Alaska  Native  Claims  Selection 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  12  aeres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24. 
2003.  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4.  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 


West  Seventh  Avenue.  #13.  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Bmnch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4178  Filed  2-20-03;  8:45  am] 

HLUNG  COOE  4310-S»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-9325,  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  12  acres  located  on 
Nunivak  Island.  Alaska.  Notice  of  this 
decision  will  also  be  published  four 
consecutive  weeks  in  the  Anchorage 
Daily  Neyfs. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003,  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from: 

Bureau  of  Land  Management.  Alaska 
State  Office,  222  West  Seventh  Avenue, 
#13.  Anchorage.  Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4182  Filed  2-20-03;  8:45  am) 

BIUING  COOE  4310-S$-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P:  AA-9326,  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice  of  decision  approving 

lands  for  conveyance. 


summary:  As  required  by  43  CFR 
2650.7(d).  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  piu^uant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  two  acres  located  on 
Nuhiivak  Island.  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4.  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13.  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4183  Filed  2-20-03;  8:45  am] 

BNJJNG  COOE  4310-88-M 


issued  to  Calista  Corporation  for 
approximately  four  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  propeijy 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24. 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 

'  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  "obtained  fit)m:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4185  Filed  2-20-03;  8:45  am] 

BILUNG  CODE  4310-8»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-«311,  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 


Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4.  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue.  #13.  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT:    . 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4186  Filed  2-20-03;  8:45  am] 

BILLING  COOE  4310-88-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-9301.  CAA-11] 
Alaska  Native  Claims  Selectton 

AGENCY:  Bureau  of  Land  Management. 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

summary:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  nine  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  imtil  March  24. 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-9310,  CAA-11] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 


summary:  As  required  by  43  CFR 
§  2650.7(d),  notice  is  hereby  given  that 
an  appealable  decision  approving  lands 
for  conveyance  pursuant  to  the  Alaska 
Native  Claims  Siettlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  20  acres  located  on 
Nunivak  Island.  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  clainiing  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24. 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4.  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Bmnch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4187  Filed  2-20-03;  8:45  am) 

BILUNG  COOE  4310-<$-F 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-9333,  CAA-11] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  nine  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  nie  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branclj  ofANCSA 

Adjudication. 

[FR  Doc.  0.'»^189  Filed  2-20-03;  8:45  am] 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-9263.  CAA-11] 

Alaska  Native  Claims  Selection 

Agency:  Bureau  of  Land  Management, 

DOL 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 


issued  to  Calista  Corporation  for 
approximately  four  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski.  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

|FR  Doc.  03-4190  Filed  2-20-03;  8:45  amj 

BILUNG  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-9300,  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

summary:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  0.25  acre  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 


Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski,  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Ixjw  Examiner.  Branch  ofANCSA 
Adjudication. 

(FR  Doc.  05-4191  Filed  2-20-03;  8:45  am] 

BILUNG  COOE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-9286,  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  31  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four  (4) 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski,  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4192  Filed  2-20-03;  8:45  am] 

BILUNG  COOE  4310-$»-^ 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-9281,  CAA-11] 

Alaska  Native  Claims  Selection 

agency:  Biu-eau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 


summary:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  wrill  be 
issued  to  Calista  Corporation  for 
approximately  25  acres  of  land  located 
on  Nunivak  Island,  Alaska.  Notice  of 
this  decision  will  also  be  published  four 
(4)  consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights.  - 
addresses:  A  copy  of  the  decision  may 
be  obtained  fi-om:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13.  Anchorage, 
Alaska  99513-7599. 
FOR  further  INFORMATION  CONTACT: 
Sherri  Belenski,  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4193  Filed  2-20-03;  8:45  am] 

BtUJNGCOOE  4310-$$-P 


issued  to  Calista  Corporation  for 
approximately  22  acres  located  on 
Nunivak  Island,  Alaska.  Notice  of  this 
decision  will  also  be  published  four 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  March  24, 
2003,  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Belenski,  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4194  Filed  2-20-03;  8:45  am] 

BILUNG  COOE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-141(>-HY-P;  AA-8324.  CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOL 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 


SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  F-85448,  F-93344- 
NE,  DYA-12  &  15] 

Alaska  Native  Cjaims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOL 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 


1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  imtil  March  24, 
2003,  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  firom  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christy  Favorite  by  phone  at  907-271- 
5656,  or  by  e-mail  at 
cfavorit@ak.bim.gov. , 

Christy  Favorite, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-4188  Filed  2-20-03:  8:45  am) 

BILLING  CODE  431I>-<M> 


SUMMARY:  As  required  by  43  CFR 
2650.7(d).  notice  is  hereby  given  that  an 
appealable  decision  approving  oil  and 
gas  for  conveyance  pursuant  to  the 
Alaska  Native  Claims  Setdement  Act,  as 
amended,  will  be  issued  to  Doyon, 
Limited.  The  oil  and  gas  were  reserved 
to  the  United  States  pursuant  to  the  Act 
.of  March  8, 1922,  as  amended  and 
supplemented,  in  the  Native  allotment 
certificate  issued  for  lot  2.  U.S.  Survey 
No.  9918,  Alaska.  The  lands  are  located 
in  T.  3  S.,  R.  8  W.,  Fairbanks  Meridian, 
in  the  vicinity  of  Nenana,  Alaska,  and 
contain  159.93  acres.  Notice  of  the 
decision  will  also  be  published  four 
times  in  the  Faiitanks  Daily  News- 
hdiner. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 


■"^7 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-050-2822-JL-T357] 

Notice  Of  Emergency  Closure  of  Public 
i^nds  to  Motorized  Vehicle  Use 

AGENCY:  Bureau  of  Land  Management, 
Interior  (BLM). 

ACTION:  Notice  of  emergency  closure  of 
certain  public  lands  located  in  Fremont 
County,  Wyoming  to  all  types  of  motor 
vehicle  use. 


SUMMARY:  43  CFR  Subpart  8364— 
Closure  and  Restrictions,  8364.1  (a) 
states:  "To  protect  persons,  property, 
and  public  lands  and  resburces,  the 
authorized  officer  may  issue  an  order  to 
close  or  restrict  use  of  designated  public 
lands."  In  coordination  with  the  USD  A 
Shoshone  National  Forest,  Washakie 
Ranger  District,  the  Wyoming  Game  and 
Fish  Department,  Lander  Regional 
Office,  and  The  Nature  Conservancy, 
Red  Canyon  Ranch,  the  Lander  Field 
Manager  issued  an  order  on  September 
10,  2002  closing  all  BLM-administered 
public  land  gurface,  including  existing 
roads  and  two-tracks,  within  the 
perimeter  of  the  Pass  Creek  Fire  to  all 
types  of  motorized  vehicle  travel  (e.g., 
all-terrain  vehicles,  pickups, 
motorcycles,  sport  utility  vehicles, 
snowmobiles,  etc.).  The  action  affects ' 
public  lands  located  within  the  PaSs 
Creek  Fire.  This  action  is  necessary  for 
the  protection  of  watershed  resources 
and  to  assure  adequate  time  to  allow  for 
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the  rehabilitation  of  the  burned  area.  No 
motorized  vehicle  travel  into  these  areas 
will  be  allowed,  including  the  retrieval 
of  big  game,  unless  specifically 
authorized  (in  writing)  by  the 
authorized  officer  (BLM  Lander  Field 
Mcuiager).  The  following  acts  are  exempt 
fi-om  this  action:  (1)  Access  within  the 
area  by  other  means  {e.g.,  foot  or 
horseback);  (2)  persons  with  a  BLM 
permit  or  contract  specifically 
authorizing  motor  vehicle  use;  (3) 
owners  or  lessees  of  land  in  the  area; 
and  (4)  any  federal,  state,  or  local 
officer,  or  member  of  an  organized 
rescue  or  fire  fighting  force  in  the 
performance  of  an  official  duty. 
Extension  of  the  closure  order  may 
occur  if  it  is  determined  that  the 
rehabilitation  of  the  burned  area  has  not 
been  successful.  Once  rehabilitation  of 
the  burned  area  is  determined  to  be 
successful,  motorized  vehicle  access  is 
limited  to  designated  roads  and  two- 
tracks,  as  described  in  the  Lander 
Resource  Management  Plan  (RMP) 
Record  Of  Decision  (ROD)  dated  June,  9, 
1987. 

DATES:  This  emergency  closure  will  be 
effective  immediately  and  will  remain 
in  effect  until  September  10,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 

Hanson,  Outdoor  Recreation  Planner, 
Bureau  of  Land  Management,  1335  Main 
Street,  P.O.  Box  589,  Lander,  Wyoming, 
82520;  or  contact  by  phone  at  307-332- 
8420. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
Lander  Field  Office  is  responsible  for 
management  of  public  lands  within 
Fremont  County.  The  management  of 
these  lands  is  addressed  in  the  Lander 
RMP  ROD,  which  was  signed  June,  9, 
1987.  The  Pass  Creek  Fire  started  on 
August  24,  2002  and  burned  13.433 
acres,  4,725  acres  of  which  are  public 
lands.  It  was  declared  controlled  on 
September  10,  2002.  This  Emergency 
Closure  is  necessary  to  protect  the 
watershed  and  allow  adequate  time  for 
the  rehabilitation  of  the  burned  area 
within  the  Pass  Creek  Fire. 

The  following  BLM-administered 
lands  are  included  in  this  emergency 
closure:  4,725  acres  of  BLM- 
administered  public  land  within  the 
Pass  Creek  Fire. 

Maps  of  this  emergency  closure  area 
will  be  posted  with  this  notice  at  key 
locations  that  provide  access  into  the 
emergency  closure  area,  as  well  as  at  the 
Lander  Field  Office,  1335  Main  Street, 
Lander.  Wyoming  82520. 

Authority  for  the  closure  order  is  provided 
in  regulations  43  CFR  Subpart  8364— Closure 
and  Restrictions,  8364.1  (a). 


Dated:  September  10,  2002. 
Jack  Kelly, 
Field  Manager. 

(FR  Doc.  03-4179  Filed  2-2(M)3:  8:45  am] 
BKJJNQ  CODE  4310-$S-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

[WY-1 00-03-1 SKMXJJ 

Pinadala  Anticline  Working  Group, 
Notice  of  Initialton  of  ttte  Nomination/ 
Selection  Procesa,  Sublette  County, 
WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Call  for  nominations  for 
membership  to  the  Pinedale  Anticline 
Working  Group  as  part  of  the  Adaptive 
Environmental  Management  program  for 
the  Pinedale  Anticline  Project  Area  in 
Southwestern  Wyoming. 

DATES:  All  nominations  should  be 
postmarked  by  45  days  from  date  of 
publication  in  the  Federal  Register. 
Final  selections  will  be  made  by  and 
serve  at  the  discretion  of  the  Secretary 
of  the  kiterior. 

ADDRESSES:  You  can  obtain  information 
and  a  copy  of  the  notice  for  the 
nomination/selection  process  by  writing 
or  visiting  the  following  offices:  Bureau 
of  Land  Management,  Wyoming  State 
Office,  5353  Yellowstone  Road,  PO  Box 
1828,  Cheyenne,  Wyoming  82003; 
Bureau  of  Land  Management,  Pinedale 
Field  Office.  432  East  Mill  Street,  PO 
Box  768,  Pinedale,  Wyoming  82941. 
SUMMARY:  On  August  15,  2002,  the 
Secretary  of  the  hiterior  signed  the 
Charter  to  establish  the  Pinedale 
Anticline  Working  Group  (PAWG).  We 
are  now  initiating  the  process  to  select 
the  membership  of  that  group.  Several 
interest  groups,  governmental  agencies, 
and  local  interests  will  be  given  the 
opportunity  to  be  represented  on  the 
PAWG.  Individuals  or  groups  interested 
in  becoming  a  member  of  the  PAWG 
should  submit  the  specified  information 
within  45  days  of  receiving  this  notice. 

Nominations  and  supporting 
documentation  should  be  sent  to: 
Bureau  of  Land  Management,  Pinedale 
Field  Office,  ATTN:  Eldon  Allison. 
PAWG  Coordinator.  PO  Box  768, 
Pinedale,  Wyoming  82941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Allison,  PAWG  Coordinator. 
BLM,  Pinedale  Field  Office,  PO  Box 
768.  Pinedale,  Wyoming,  82941, 
telephone  (307)  367-5300. 
SUPPLEMENTARY  INFORMATION:  On  August 
15,  2002,  the  Secretary  of  the  Interior 


signed  the  Charter  to  establish  the 
Pinedale  Anticline  Working  Group 
(PAWG).  We  are  now  initiating  the 
process  to  select  the  membership  of  that 
group.  The  Charter  establishes  several 
membership  selection  criteria  and 
operational  procedures  that  need  to  be 
followed  once  the  Working  Group  has 
been  established  and  becomes  active. 
These  are  listed  as  follows: 

(1)  The  PAWG  will  be  composed  of  9 
members  who  reside  in  the  State  of 
Wyoming.  The  PAWG  members  will  be 
appointed  by  and  serve  at  the  pleasure 
of  the  Secretary  of  Interior. 

(2)  Members  of  the  PAWG  will  be  as 
follows: 

•  A  representative  bora  the  State  of 
Wyoming  Office  of  Federal  Land  Policy. 

•  A  representative  from  the  Town  of 
Pinedale. 

•  A  representative  from  the  oil/gas 
operators  active  in  the  Hnedale 
Anticline  area. 

•  A  representative  fi-om  the  Sublette 
County  government. 

•  A  representative  from  statewide  or 
local  environmental  groups. 

•  A  representative  ft-om  the 
landowners  within  or  bordering  the 
Pinedale  Anticline  area. 

•  A  representative  of  livestock 
operators  operating  within  or  bordering 
the  Pinedale  Anticline  area. 

•  Two  members  from  the  public-at- 
large. 

(3)  All  members  should  have 
demonstrated  an  ability  to  analyze  and 
interpret  data  and  information,  evaluate 
proposals,  identify  problems,  and 
promote  the  use  of  collaborative 
management  techniques  (such  as,  long 
term  planning,  management  across 
jurisdictional  boundaries,  data  sharing, 
information  exchange,  and 
partnerships),  and  a  knowledge  of  issues 
involving  oil  and  gas  development 
activities. 

(4)  The  service  of  the  PAWG  members 
shall  be  as  follows: 

(a)  PAWG  members  will  be  appointed 
for  2-year  terms,  subject  to  removal  by 
the  Secretary  of  the  Interior.  At  the 
discretion  of  the  Secretary  of  the 
Interior,  members  may  be  reappointed 
to  additional  terms. 

(b)  The  Chairperson  of  the  PAWG  will 
be  selected  by  the  PAWG  at  its  first 
meeting. 

(c)  The  term  of  the  Chairperson  will 
not  exceed  2  years. 

Individuals,  or  representatives  of 
groups,  who  wish  to  become  members 
of  the  Pinedale  Anticline  Working 
Group  should  complete  and  submit  the 
following  information  to  this  office  by 
March  28.  2003: 

A.  Representative  group  to  be 
considered  for: 


B.  Nominee's  full  name: 

C.  Business  address: 

D.  Business  phone: 

E.  Home  address: 

F.  Home  phone: 

G.  Occupation/ title: 

H.  Qualifications  (education 
including  colleges,  degrees,  major  field 
of  study  and/or  training): 

I.  Career  highlights  (significant  related 
experience,  civic  and  professional 
activities,  elected  offices,  prior  advisory 
committee  experience,  or  career 
achievements  related  to  the  interest  to 
be  represented): 

J.  Experience  in  collaborative 
management  techniques,  such  as  long 
term  planning,  management  across 
jurisdictional  boundaries,  data  sharing, 
information  exchange  and  partnerships: 

K.  Experience  in  data  analysis  and 
interpretation,  problem  identification 
and  evaluation  of  proposals: 

L.  Knowledge  of  issues  involving  oil 
and  gas  development: 

M.  Indicate  specific  area  of  interest  to 
be  represented  fi-om  the  following: 

1.  A  representative  from  the  State  of 
Wyoming  Office  of  Federal  Land  Policy. 

2.  A  representative  fi-om  the  Town  of 
Pinedale. 

3.  A  representative  from  the  oil/gas 
operators  active  in  the  Pinedal. 
Anticline  area, 

4.  A  representative  from  the  Sublette 
County  government. 

5.  A  representative  from  statewide  or 
local  environmental  groups. 

6.  A  representative  from  the 
landowners  within  or  bordering  the 
Pinedale  Anticline  area, 

7.  A  representative  of  livestock 
operators  operating  within  or  bordering 
the  Pinedale  Anticline  area,  or 

8.  Two  representatives  from  the 
public-at-large. 

N.  List  any  leases,  license,  permits, 
contracts  or  claims  that  you  hold  which 
involve  lands  or  resources  administered 
by  the  BLM: 

O.  Attach  two  or  three  letters  of 
reference  from  interests  or  organization 
to  be  represented. 

P.  Nominated  by:  include  nominators 
name,  address  and  telephone  niunber(s). 

Q.  Date  of  nomination: 

Groups  should  nominate  more  than 
one  persona  and  indicate  their  preferred 
order  of  appointment  selection. 

Dated:  December  20.  2002. 
Alan  L.  Kesterke, 
Acting  State  Director. 
[FR  Doc.  03-4184  Filed  2-20-03;  8:45  am) 
BILUNO  CODE  43ia-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 
[AK-040--I430-EQ;  AA-0818781 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R4PP)  Act 
Classification;  R&PP  Lease  of  Public 
L^nds;  Alaska 

agency:  Bureau  of  Land  Management , 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands 
along  the  Anvik  River  in  western  Alaska 
have  been  examined  and  found  suitable 
for  classification  and  opening  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.). 

Seward  Meridian 

Alaska 

T.  31  N..  R.  61  W. 

NW1/4NE1/4NE1/4,  Section  34 
SW1/4NW1/4NW1/4,  Section  35 
Containing  2.00  acres  more  or  less. 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  make  available 
lands  identified  in  the  Management 
Framework  Plan  dated  November  1981 
for  the  Southwest  Planning  area 
available  for  the  erection  of  structures 
used  to  enhance  fisheries  resources.  Due 
to  the  remote  location  of  these  lands  this 
activity  may  have  potential  for  research 
expansion.  Lease  of  these  lands  for 
public  purpose  use  would  be  in  the 
public  and  Federal  government  interest. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Anchorage  Field  Office. 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska. 

Lease  of  these  lands  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  form?  of 
appropriation  under  the  public  land 


laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
law.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conunents  regarding  the 
proposed  classification  of  the  lands  to 
the  Anchorage  Field  Manager.  In  the 
absence  of  any  adverse- comments,  the 
classification  will  be  effective  60  days 
from  the  date  of  publication  of  this 
notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Bonds,  Anchorage  Field  Office. 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska  99507,  (907)  267-1239. 

Dated:  December  17,  2002. 
Cllntoft  E.  Hanson, 
Acting  Anchorage  Field  Manager. 
(FR  Doc.  03-4181  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  4310-JA-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-5440-EU-K054;  WYW  150996] 

Realty  Action;  Conveyance  of  Public 
l^nds;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action;  airport 

conveyance  to  the  City  of  Worland. 


summary:  The  following  public  lands  in 
Washakie  County  have  been  found 
suitable  for  conveyance  to  the  City  of 
Worland  for  airport  piuposes  under  the 
Act  of  May  24. 1928,  as  amended  and 
49  U.S.C.  47125  (2000). 

Sixth  Principal  Meridian 

T.  46N.,R.  92  W., 

Sec.  19,  lots  7  and  12. 

The  above  land  contains  80.00  acres. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  Wyoming  State  Office, 
BLM,  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003.  307-775-61 15. 
SUPPLEMENTARY  INFORMATION: 
Conveyance  of  the  lands  is  consistent 
with  applicable  Federal  and  county  land 
use  plans  and  will  help  meet  the  needs 
of  Washakie  Coimty  residents.  Under 
this  conveyance  Rim  way  16-34  at  the 
Worland  Mxmicipal  Airport  will  be 
extended  for  safety  purposes. 

The  conveyance  will  contain 
reservations  to  the  United  States  for 
ditches,  canals  and  all  minerals.  The 
patent  will  also  be  issued  subject  to  the 
existing  rights  of  record  including  a 
right-of-way.  WYW  81769.  issued  to  the 
BLM  for  road  purposes;  a  right-of-way. 
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WYW  144842,  issued  to  Apache 
Corporation  for  road  purposes;  a  right- 
of-way.  WYW  84684.  issued  to  El  Paso 
Production  Company  for  road  purposes; 
and  a  right-of-way,  WYW  81774.  issued 
to  Continental  Resources  for  road 
purposes.  Additionally,  the  patent 
would  be  subject  to  the  continued 
grazing  use  of  Roalene  Redland- 
McCarthy  under  grazing  permit  GR- 
491043,  until  April  17,  2004.  Specific 
covenants  required  by  the  Federal 
Aviation  Administration  will  also  be 
included  in  the  conveyance  and  are 
available  by  contacting  the  office  listed 
below. 

The  conveyance  is  consistent  with  the 
Washakie  Resource  Management  Plan. 
The  land  is  not  required  for  any  other 
Federal  purpose. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  applications  for  airport  purposes 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  BLM,  Branch  of 
Fluid  Minerals,  Lands,  &  Appraisal, 
(Attn:  Tamara  Gertsch),  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objection,  this  proposed  realty 
action  will  become  final. 

Dated:  December  30,  2002. 
Melvin  Schlagel, 
Realty  Officer. 

[FR  Doc.  03-4180  Filed  2-20-^)3;  8:45  am] 
BILUNG  CODE  4210-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Special  Trustee  for 
American  Indians 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Office  of  the 
Special  Trustee  for  American  Indians 
(OST)  announces  a  request  for  pubHc 
comments  concerning  the  renewal  of 
information  collection  authorizations. 
We  will  be  submitting  requests  to  the 
Office  of  Management  and  Budget 
(C^B)  to  extend  authorizations  for 


OMB  Control  Nos.  1035-0001. 1035- 
0002.  and  1035-0003.  These 
information  collections  allow  us  to 
collect  documents  associated  with  tribes 
withdrawing  their  funds  held  in  trust 
and  applying  for  technical  assistance  to 
withdraw  funds  under  25  CFR  part 
1200. 

Request  for  Comments:  You  may  send 
or  deliver  comments  to  the  addressee  in 
the  ADDRESSES  section  below.  Please  put 
on  your  comments  the  document 
number  found  in  brackets  in  the 
heading  of  this  Federal  Register  notice. 
Your  comments  will  be  summarized  and 
included  in  the  requests  to  OMB  for 
approval  and  will  become  public 
records.  We  specifically  request  your 
comments  on: 

(1)  Whether  the  proposed  information 
collection  is  necessary  for  the  office  to 
perform  its  functions,  including 
whether  the  information  will  be  useful. 

(2)  The  accuracy  of  the  office's 
estimate  of  the  burden. 

(3)  How  to  improve  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected. 

(4)  How  to  minimize  the  burden  on 
the  respondents,  including  the  possible 
use  of  automated  information  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  We  will  consider  all  comments 
received  by  April  22.  2003. 
ADDRESSES:  You  may  mail  or  hand 
deliver  yoiu  comments  to:  Ms.  Sarah 
Yepa.  Office  of  Trust  Funds 
Management.  Office  of  the  Special 
Trustee  for  American  Indians,  505 
Marquette,  NW,  Suite  1000, 
Albuquerque,  New  Mexico  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Yepa,  Chief,  Division  of  Quality 
Assiuance  at  (505)  816-1094  or  by  Fax 
(505)  816-1377. 

SUPPLEMENTARY  INFORMATION:  The 
American  Indian  Trust  Fund 
Management  Reform  Act  of  1994  (the 
Reform  Act)  allows  tribes  to  withdraw 
their  money  held  in  trust  by  the  U.S. 
Government.  To  withdraw  their  money, 
tribes  must  first  submit  an  application 
and  get  approval  from  the  Secretary  of 
the  Interior.  The  Reform  Act  also  allows 
tribes  to  apply  for  technical  assistance 
and  financial  assistance  to  complete  the 
application.  Financial  assistance  may 
not  always  be  available.  25  CFR  section 
1200.13  tells  tribes  how  to  submit  an 
application  to  withdraw  their  money 
and  section  1200.14  tells  them  how  they 
can  apply  for  technical  and  financial 
assistance. 

Burden  Statement:  The  current 
information  collection  authorizations 
expire  May  30,  2003.  We  are  not 
changing  the  application  forms  or  the 


estimated  annual  burden  hours.  We 
aren't  allowed  to  conduct  or  sponsor 
and  you  aren't  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number.  The  application  forms  and 
burden  estimates  are: 

1.  OMB  No.  1035-0001,  OST  Form 
No.  SF— 424A,  Application  for  Technical 
Assistance  to  Withdraw  Tribal  Funds 
frt)m  Trust  Status  (Specific  Budget). 

Estimated  Annual  Burden  Hours:  468. 

Annual  Respondents:  12  American 
Indian  Tribes. 

Estimated  Burden  Per  Response:  39 
hours. 

2.  OMB  No.  1035-0002,  OST  Form 
No.  SF— 424,  Application  for  Technical 
Assistance  to  Withdraw  Tribal  Fimds 
from  Trust  Status  (General). 

Estimated  Annual  Burden  Hours:  156. 

Annual  Respondents:  12  American 
Indian  Tribes. 

Estimated  Burden  Per  Response:  13 
hours. 

3.  OMB  No.  1035-0003,  Application 
to  Withdraw  Tribal  Funds  from  Trust 
Status  (there  is  no  application  form  for 
this  information). 

The  collection  of  this  information  is 
used  by  the  Department  to  determine 
whether:  (a)  The  tribe's  proposed 
management  plan  is  reasonable;  (b)  the 
plan  protects  against  a  substantial  loss 
of  principal;  (c)  the  investment  entity  is 
capable  of  managing  the  funds;  as  well 
as  (d)  whether  the  tribe  has  taken  the 
proper  legal  steps  to  authorize  the 
action. 

Estimated  Annual  Burden  Hours: 
4.104. 

Annual  Respondents:  12  American 
Indian  Tribes. 

Estimated  Burden  Per  Response:  342 
hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  to  disclose 
or  provide  information  to  a  federal 
agency  and  includes  the  time  needed  to 
review  instructions,  gather,  process,  and 
submit  the  information. 

Douglas  A.  Lords, 

Director,  Office  of  Trust  Funds  Management. 
[FR  Doc.  03-4164  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  4310-2W-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amendment  to 
Consent  Decree  Under  ttie 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  3,  2003.  a 


proposed  Amendment  to  Consent 
Decree  ("Amendment")  in  United  States 
v.  Motor  Wheel  Corp.,  Civil  Action  No. 
l:94-CV-96  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Michigan. 

In  1994,  the  United  States  District 
Court  for  the  Western  District  of 
Michigan  entered  a  Consent  Decree  in 
this  matter  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601  et  seq.  Under  the  1994  Decree,  the 
Settling  Defendants  agreed  to  perform 
the  remedial  action  selected  by  the 
United  States  Environmental  Protection 
Agency  at  the  Motor  Wheel  Disposal 
Site  in  Lansing,  Michigan  and  reimburse 
the  United  States  for  past  response  costs 
and  future  response  costs. 

The  remedial  action  re(^ired  by  the 
1994  Decree  addressed  the  contaminant 
source  areas  and  two  shallow  zones  of 
groundwater  contamination,  but  did  not 
address  the  deeper  Saginaw  aquifer, 
because  that  zone  had  not  yet  been 
sufficiently  studied.  Under  the 
Amendment,  Goodyear  Tire  &  Rubber 
Company,  one  of  the  original  Settling 
Defendants,  will  perform  additional 
remedial  work  to  restore  the  Saginaw 
aquifer  to  drinking  water  standards. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Amendment.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  PO  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v.  Motor 
Wheel  Corp.,  D.J.  Ref.  90-11-2-753. 

The  Amendment  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
330  Ionia  Ave.,  Suite  501,  Lansing. 
Michigan,  and  at  U.S.  EPA  R^ion  5.  77 
W.  Jackson  Blvd.,  Chicago,  Illinois. 
During  the  public  comment  period,  the 
Amendment  may  also  be  examined  on 
the  following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Amendment 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  PO  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
(toniaJleetwood@usdoi.gov),  fax  no. 
(202)  514-O097,  phone  confirmation 
niunber  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 


$8.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-4150  Filed  2-20-03;  8:45  am] 

BILUNG  CODE  4410-1 5-M 


DEPARTIMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACnON:  30-Day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
Currently  Approved  Collection  Deaths 
in  Custody — series  of  collections  from 
local  jails.  State  prisons,  juvenile  and 
law  enforcement  detention  centers. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtaiii  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  67,  Niunber  219,  page 
68887  on  November  13,  2002,  allowing 
for  a  60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  March  21,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  AffairS, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  coiiunents  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the'agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the  ' 
collection  of  information  on  those  who 
are  to  respond,  including  through  the  , 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  FormyCollection:     • 
Deaths  In  Custody — Series  of 
Collections  from  Local  Jails,  State 
Prisons.  Juvenile  and  Law  Enforcement 
Detention  Centers.  The  series  includes 
the  forms:  Quarterly  Summary  of  Imnate 
Deaths  in  State  Prison;  State  Prison 
Inmate  Death  Report;  Quarterly 
Summary  of  Deaths  in  State  Juvenile 
Residential  Facilities;  State  Juvenile 
Residential  Death  Report;  C^arterly 
Report  on  Inmates  Under  Jail 
Jiu-isdiction;  Annual  Summary  on 
Inmates  Under  Jail  Jurisdiction; 
Quarterly  Report  on  Inmates  in  Private 
and  Multi-Jurisdiction  Jails;  Annual 
Summary  on  Inmates  in  Private  and 
Multi-Jurisdictional  Jails;  Quarterly      * 
Sununary  of  Deaths  in  Law  Enforcement 
Custody;  and  Law  Enforcement 
Custodial  Death  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number(s):  NPS-4, 
NPS-4A,  NPS-5,  NPS-5A.  CJ-9,  CJ-9A. 
CJ-10,  CJ-lOA,  CJ-11  and  CJ-llA. 
Corrections  Statistics  Unit,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Local  jail 
administrators,  (one  reporter  from  each 
of  the  3,083  local  jail  jurisdictions  in  the 
United  states).  State  prison 
administrators  (one  reporter  fit)m  each 
of  the  50  States  and  the  District  of 
Columbia),  and  State  juvenile 
correctional  administrators  (one  reporter 
from  each  of  the  50  States  and  the 
District  of  Columbia)  responsible  for 
keeping  records  on  inmates  will  be 
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asked  to  provide  information  for  the 
following  categories:  (a)  During  each 
reporting  quarter,  the  number  of  deaths 
of  persons  in  their  custody;  and  (b)  As 
of  January  1  and  December  31  of  each 
reporting  year,  the  number  of  mail  and 
female  inmates  in  their  custody  (local 
jails  only);  and  (c)  Between  January  1 
and  December  31  of  each  reporting  year, 
the  number  of  male  and  female  inmates 
admitted  to  their  custody  (local  jails 
only);  and  (d)  The  name,  date  of  birth, 
gender,  race/ethnic  origin,  and  date  of 
death  for  each  inmate  who  died  in  their 
custody  during  each  reporting  quarter; 
and  (e)  The  admission  date,  legal  status, 
and  current  offenses  for  each  inmate 
who  died  in  their  custody  during  the 
reporting  quarter;  and  (f)  Whether  or  not 
an  autopsy  was  conducted  by  a  medical 
examiner  or  coroner  to  determine  the 
cause  of  each  inmate  death  that  took 
place  in  their  custody  during  the 
reporting  quarter;  and  (g)  The  location 
and  cause  of  each  inmate  death  that 
took  place  in  their  custody  during  the 
reporting  quarter;  and  (h)  In  cases  where 
the  cause  of  death  was  illness/natural 
causes  (including  AIDS),  whether  or  not 
the  cause  of  each  inmate  death  was  the 
result  of  a  pre-existing  medical 
condition,  and  whether  or  not  the 
inmate  had  been  receiving  treatment  for 
that  medical  condition;  and  (i)  In  cases 
where  the  cause  of  death  was  accidental 
injury,  suicide,  or  homicide,  when  and 
where  the  incident  causing  the  inmate's 
death  took  place.  As  part  of  the 
conference  agreement  for  FY2000 
appropriations,  the  Bureau  of  Justice 
Statistics  was  directed  by  the  U.S. 
Congress  "to  implement  a  voluntary 
annual  reporting  system  of  all  deaths 
occurring  in  law  enforcement  custody." 
BJS  received  0MB  approval  to  conduct 
such  as  annual  collection  (OMB  No. 
1121-0249).  In  the  time  since 
submitting  that  collection  for  OMB 
approval,  the  President  signed  The 
Deaths  in  Custody  Act  of  2000  into  law 
(Pub.  L.  106-297).  To  comply  with  Pub. 
L.  1 06-297 's  new  requirement  for  a 
quarterly  collection  of  inmate  death  data 
from  local  jails.  State  prisons,  and 
juvenile  facilities,  OMB  granted  BJS  an 
expanded  clearance  under  the  existing 
number  (OMB  No.  1121-0249)  for  the 
following  series  of  forms:  NPS— 4,  NPS- 
4A,  NPS-5,  NPS-5A,  CJ-9,  CJ-9A.  CJ- 
10,  and  CJ-IOA.  When  this  expanded 
OMB  Clearance  No.  1121-0249  was 
ranged  in  September  2001,  BJS  had  not 
yet  developed  a  data  collection  strategy 
for  measuring  deaths  in  law 
enforcement  custody  "in  the  process  of 
arrest",  as  required  by  Pub.  L.  106-297. 
At  this  time,  BJS  proposes  a  data 


collection  program  to  measure  these  law 
enforcement  deaths  which  utilizes 
State-level  central  reporters  (one 
reporter  from  each  of  the  50  States  and 
the  District  of  Columbia)  from  each 
State's  criminal  justice  Statistical 
Analysis  Center  (SAC)  to  provide 
information  for  the  following  categories: 
(a)  During  each  reporting  quarter,  the 
number  of  deaths  of  persons  in  the 
custody  of  State  and  local  law 
enforcement  during  the  process  of 
arrest;  (b)  The  deceased's  name,  date  of 
birth,  gender,  race/Hispanic  origin,  and 
legal  status  at  time  of  death;  (c)  The  date 
and  location  of  death,  the  manner  and 
mediced  cause  of  death,  and  whether  an 
autopsy  was  performed;  (d)  The  law 
enforcement  agency  involved,  and  the 
offenses  for  which  the  inmate  was  being 
charged;  (e)  In  cases  of  death  prior  to 
booking,  whether  death  was  the  result  of 
a  pre-existing  medical  condition  or 
injuries  sustained  at  the  crime  or  arrest 
scene,  and  whether  the  officer(s) 
involved  used  any  weapons  to  cause  the 
death;  (f)  In  cases  of  death  prior  to 
booking,  whether  the  deceased  was 
under  restraint  in  the  time  leading  up  to 
the  death,  and  whether  their  behavior  at 
the  arrest  scene  included  threats  or  the 
use  of  any  force  against  the  arresting 
officers;  (g)  In  cases  of  death  after 
booking,  the  time  and  date  of  the 
deceased's  entry  into  the  law 
enforcement  booking  facility  where  the 
death  occurred,  and  the  medical  and 
mental  condition  of  the  deceased  at  the 
time  of  entry;  and  (h)  In  cases  of 
accidental,  homicide  or  suicide  deaths 
after  booking)  who  and  what  were  the 
means  of  death  (e.g.  suicide  by  means  of 
hanging).  In  States  where  the  SAC 
cannot  perform  this  function,  a 
statewide  central  reporter  will  be 
selected  from  among  the  following:  the 
State  Attorney  General's  office,  the  State 
police,  the  State  Medical  Examiner's 
OfHce,  and  the  State  respondent  to  the 
Federal  Bureau  of  Investigation's 
Uniform  Crime  Reporting  program.  This 
collection  will  supplement  the  existing 
quarterly  data  collections  on  State 
prison,  local  jail  and  juvenile 
correctional  facility  inmate  deaths 
which  the  Bureau  of  Justice  Statistics 
has  already  begun  in  order  to  implement 
Pub.  L.  106-297.  The  Bureau  of  Justice 
Statistics  will  use  this  new  information 
to  publish  an  annual  report  An  deaths  in 
custody.  The  report  will  be  made 
available  to  the  U.S.  Congress,  Executive 
Officer  of  the  President,  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics  and  data. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  an  estimated  3,236 
respondents  associated  with  this 
collection.  The  estimated  average  time 
to  respond  per  form  is:  Quarterly 
Summary  of  Inmate  Deaths  in  State 
Prisons  (NPS-4)/quarterly — 51 
respondents  (average  response  time  =  5 
minutes)  State  Prison  Inmate  Death 
Report  {NPS-4A)/quarterly— 51 
respondents  (average  response  time  =  30 
minutes  per  reported  death)  Quarterly 
Summary  of  Deaths  in  State  Juvenile 
Residential  Facilities  (NPS-5)/ 
quarterly — 51  respondents  (average 
response  time  =  5  minutes)  State 
Juvenile  Residential  Death  Report  (NPS- 
5A)/quarterly — 51  respondents  (average 
response  time  =  30  minutes  per  reported 
death)  Quarterly  Report  on  Iiunate 
Deaths  Under  Jail  Jurisdiction  (CJ-9)/ 
quarterly — 2,989  respondents  (average 
response  time  =  5  minutes  +  30  minutes 
per  reported  death)  Annual  Summary 
on  Inmates  Under  Jail  Jurisdiction  (CJ- 
9A)/annual — 2,989  respondents  (average 
response  time  =  15  minutes)  Quarterly 
Report  on  Inmate  Deaths  in  Private  and 
Multi-Jurisdiction  Jails  (CJ-10)/ 
quarterly — 94  respondents  (average 
response  time  =  5  minutes  +  30  minutes 
per  reported  death)  Annual  Summary 
on  Inmates  in  Private  and  Multi- 
Jurisdiction  Jails  (CJ-10A)/annual — 94 
respondents  (average  response  time  =  15 
minutes)  Quarterly  Summary  of  Deaths 
in  Law  Enforcement  Custody  (CJ-11)/ 
quarterly — 51  respondents  (average 
response  time  =  5  minutes)  Law 
Enforcement  Custodial  Death  Report 
(CJ-11  A)/quarterly — 51  respondents 
(average  response  time  =  60  minutes  per 
reported  death). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  4,319 
burden  hours  annually  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building.  601  D  Street 
NW.,  yVashington,  DC  20530. 

Dated:  February  14.  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

|FR  Doc.  03-4202  Filed  2-20-03;  8:45  am] 

BILUNG  COO€  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

[(Public  Law  94-409)  (5  U.S.C.  Sec.  552b)] 

Record  of  Vote  of  Meeting  Closure, 
Sunshine  Act 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
was  present  at  a  meeting  of  said 
Commission  which  started  at 
approximately  11  a.m.  on  Tuesday, 
February  11,  2003  at  the  U.S.  Parole 
Commission,  5550  Friendship 
Boulevard,  4th  Floor,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  two  petitions  for 
reconsideration  pursuant  to  28  CFR 
Section  2.27.  Two  Commissioners  were 
present,  constituting  a  quorum  when  the 
vote  to  close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Conunissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.  and  John 
R.  Simpson. 

In  witness  whereof,  I  make  this  official 
record  of  the  vote  taken  to  close  this 
meeting  and  authorize  this  record  of  the 
vote  taken  to  close  this  meeting  and 
authorize  this  record  to  be  made 
available  to  the  public. 

Dated:  February  11,  2003. 
Edward  F.  Reilly,  Jr. 
Chairman,  Parole  Commission. 
[FR  Doc.  03-4231  Filed  2-19-03;  8:45  am] 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  soiuces.  They 
specify  the  basic  hourly  wage  raltes  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"Generd  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  orgemization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiuaged  to  submit  wage  rate  and 


fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  EX:  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I:  ^ 

NONE 
Volume  11: 

NONE 

Volume  III: 

NONE 
Volume  IV: 

NONE 

Volume  V: 

NONE 
Volume  VI: 

NONE 

Volutne  Vn: 
NONE 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 

the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
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such  as  electronic  delivery  of  modiHed 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  ^om:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  13th  day  of 
February  2003. 
Carl ).  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

fFR  Doc.  03-4135  Filed  2-20-03;  8:45  am) 
BILUNG  COOE  4S10-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143-MLA-2;  ASLBP  No.  OS- 
SI  0-02-MLA] 

Nuclear  Fuel  Services,  Inc.; 
Designation  oi  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  PR  28,710  (Dec.  29. 
1972).  and  the  Commission's 
regulations,  see  10  CFR  §§  2.1201, 
2.1207.  notice  is  hereby  given  that  (1)  a 
single  member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  §  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  Nuclear  Fuel 
Services,  hic,  Erwin.  Tennessee, 
(Material  License  Amendment-2). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2.  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  requests  for 
hearing  submitted  on  February  6.  2003. 
by  Friends  of  the  Nolichucky  River 
Valley,  Inc..  the  State  of  Franklin  Group 
of  the  Sierra  Club,  the  Oak  Ridge 
Environmental  Peace  Alliance,  the 
Tennessee  Environmental  Council,  and 


Kathy  Helms-Hughes.  The  requests  were 
filed  in  response  to  an  NRC  staff  notice 
of  receipt  of  a  second  request  from 
Nuclear  Fuel  Services,  Inc.  (NFS),  to 
amend  its  special  nuclear  materials 
license  to  support  downblending  and 
conversion  of  high-enriched  lu'anium 
materied  to  low-enriched  lu-anium 
oxides.  This  amendment  would  allow 
processing  operations  at  its  Erwin, 
Tennessee  Blended  Low-Enriched 
Uranium  Preparation  Facility  to  prepare 
low-enriched  uranium  solutions  for  a 
new  complex  that  would  manufacture 
low-enriched  nuclear  reactor  fuel.  The 
notice  of  receipt  of  amendment  request 
and  opportunity  for  a  hearing  were 
published  in  the  Federal  Register  on 
January  7.  2003  (68  FR  796). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pursuant  to  the 
provisions  of  10  CFR  §§  2.722.  2.1209. 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Cole  in 
accordance  with  10  CFR  §  2.1203.  Their 
addresses  are:  Administrative  Judge 
Alan  S.  Rosenthal.  Presiding  Officer, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  Administrative  Judge  Richard  F. 
Cole.  Special  Assistant,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001. 

Issued  at  Rockviile,  Maryland,  this 
thirteenth  day  of  February  2003. 

G.  Paul  Bollwerk.  lU. 

Chief  Administrative  Judge.  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc.  03-4111  Filed  2-20-03;  8:45  am) 

BILLING  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  March  6-8,  2003.  in  Conference 
Room  T-2B3, 11545  Rockviile  Pike. 
Rockviile,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  20,  2002  (67  FR  70094). 


Thursday,  March  6,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10:15  a.m.:  Peach  Bottom 
License  Renewal  Application  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
Exelon  Generation  Corporation,  LLC, 
regarding  the  license  renewal 
application  for  the  Peach  Bottom 
Nuclear  Plant,  Units  2  and  3  and  the 
associated  NRC  staffs  final  Safety 
Evaluation  Report. 

10:30  a.m.-12:30  p.m.:  Reactor 
Oversight  Process  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  staffs  views  concerning  ACRS 
recommendation  on  thresholds  for 
performance  indicators  (Pis);  staff's 
efforts  associated  with  risk-based  Pis 
and  improvements  to  the  significance 
determination  process  (SDP);  and  staff's 
activities  for  resolving  apparent 
conflicts  and  discrepancies  between 
aspects  of  the  revised  reactor  oversight 
process  that  are  risk  informed  [e.g.,  SDP) 
and  those  that  are  performance  based 
[e.g.,  Pis). 

1 .30  p.m.-3:30  p.m.:  Vessel  Head 
Penetration  Cracking  and  Vessel  Head 
Degradation  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  industry  responses 
to  NRC  Bulletin  2002-02.  "Reactor 
Pressure  Vessel  Head  Degradation  and 
Reactor  Coolant  Pressure  Boimdary 
Integrity."  inspection  requirements  and 
programs  for  reactor  pressure  vessel 
heads  and  vessel  head  penetration 
nozzles.  Electric  Power  Research 
Institute's  Materials  Reliability 
Program's  proposed  inspection  program, 
wastage  research,  and  related  matters. 

3:45  p.m.-5  p.m.:  Draft  Final  Revision 
1  to  Regulatory  Guide  1.180  (DG-1 1 1 9) 
"Guidelines  for  Evaluating 
Electromagnetic  and  Radio-Frequency 
Interference  In  Safety-Related 
Instrumentation  and  Control  Systems" 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  draft  final  revision  1  to 
Regulatory  Guide  1.180  (DG-1119)  and 
the  staff's  resolution  of  public 
comments. 

5:15  p.m.-7:15  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
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as  well  as  a  proposed  ACRS  report  on 
Safety  Culture. 

Friday,  March  7, 2003 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10:30  a.m.:  Early  Site 
Permit  Process  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  draft  review 
standard  RS-002,  "Processing 
Applications  for  Early  Site  Permits," 
and  related  matters. 

10:45  a.m.-l  1 :45  a.m.:  Overview  of 
the  Format  and  Content  of  the  Fort 
Calhoun  License  Renewal  Application 
(Open) — ^The  Committee  wiU  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  format  and  content  of  the  Fort 
Calhoun  Nuclear  Plant  license  renewal 
application,  the  first  plant  to  submit  a 
license  renewal  application  using  the 
generic  license  renewal  guidance 
documents. 

12:45  p.m.-l  .30  p.m.:  Future  ACRS 
Activities/Report  of  the  Plarming  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
reconmiendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
fidl  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

1 .30 p.m.-l .45  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

2  p.m.-4  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  Committee  will  discuss 
proposed  topics  for  discussion  during 
the  ACRS  meeting  with  the  NRC 
Commissioners  which  is  scheduled  to 
be  held  on  Friday.  April  11,  2003, 
between  9  a.m.  and  11  a.m. 

4:15  p.m.-7  p.m.:  Proposed  ACRS 
Reports  (Open) — ^The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  March  8,  2003 

8:30  a.m.-l  p.m.:  Proposed  ACRS 
Reports  (Open) — ^The  Committee  will 
continue  to  discuss  proposed  ACRS 


reports.  In  addition,  the  Committee  will 
discuss  a  draft  white  paper  prepared  by 
the  ACRS  Senior  Fellow  on  the  role  and 
use  of  PRA  in  the  regulatory 
decisionmaking  process. 

1  p.m.-l  .30  p.m. :  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
diu'ing  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures -for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63460).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  he  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  wiU  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  oral 
statements  shoidd  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
pictvire,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
Avith  the  Associate  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  reschedided,  as 
well  as  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
Dr.  Sher  Bahadur,  Associate  Director  for 
Technical  Support  (301-415-0138), 
between  7:30  a.m.  and  4:15  p.m.,  ET. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdi®nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
dociunent  system  (ADAMS)  which  is  , 
accessible  bora  the  NRC  Web  site  at 
http://www.rm:.gov/reading-rm/ 
adams.html  or  http://wvm.nrc.gov/ 
reading-rm/ doc-collections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 


Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  shoidd  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m..  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
•tesponsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  February  13.  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  03-4109  Filed  2-20-03;  8:45  am] 
nLUNO-CODE  7580-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedxu^s  will  hold  a  meeting  on 
March  5,  2003,  Room  T-2B1,  11545 
Rockviile  Pike,  Rockviile,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  woidd 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  March 
5.  2003 — 1:30  p.m.  imtil  the  conclusion 
of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
conunents  should  notify  the  Designated 
Federal  Official.  Mr.  Sam  Diuaiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (ET)  five  days  prior 
to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electrode  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 
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Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  February  12.  2003. 
Sber  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03^110  Filed  2-20-03;  8:45  am) 

BILLING  CODE  759<M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Solicitation  of  Public  Comments  on 
Spent  Fuel  Transportation  Pacltage 
Performance  Study  Test  Protocols 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Opening  of  comment  period  and 
public  meeting  announcement. 

SUMMARY:  This  Federal  Register  notice 
announces  the  availability,  for  public 
comment,  of  the  Test  Protocols  Report 
(draft  NUREG-1768)  for  the  NRC's  spent 
nuclear  fuel  transportation  Package 
Performance  Study  (PPS).  The  PPS  is  a 
confirmatory  research  program  focused 
on  the  probabilities  and  consequences 
of  severe  transportation  accidents — the 
very  small  fraction  of  accidents  that 
could  result  in  impact  or  thermal  forces, 
on  casks,  that  exceed  NRC's  standards 
for  cask  design.  The  PPS  will  use  a 
combination  of  testing  and  analyses  to 
develop  data  and  validate  methods  of 
analysis  for  use  in  transportation  risk 
assessments.  A  public  participation 
process  will  continue  as  PPS  proceeds, 
to  ensure  that  stakeholder  concerns  are 
considered  by  the  PPS  and  to  support 
increased  public  confidence  in  NRC's 
regulatory  activities,  considering 
potential  future  increases  in  the  number 
of  spent  fuel  transports. 

Tne  test  protocols  report  describes,  at 
a  conceptual  level,  full-scale  spent  fuel 
cask  impact  and  fire  physical  testing 
that  NRC  may  sponsor  over  the  next 
couple  of  years.  The  "Executive 
Summary"  of  the  test  protocols  report  is 
included  in  this  notice,  and  full  copies 
of  the  report  are  available  for  comment 
at  NRC's  Web  site  at  http:// 
www.nrc.gov/reading-nn/doc- 
collections/nuregs/staff  OT  may  he    • 
obtained  from  the  contact.  Additional 
copies  of  the  report  and  other  PPS 
related  documents  can  also  be  found  at 
the  Sandia  Web  site:  http:// 
ttd.sandia.gov/nrc/modaI.html. 


DATES:  Written  comments  will  be 
accepted  until  May  30,  2003.  Comments 
received  after  this  date  and  time  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  before  this  date  and  time.  As 
part  of  the  public  comments  period, 
NRC  will  hold  four  (4)  facilitated 
meetings:  in  Bethesda.  Maryland,  on 
March  6,  2003;  in  Las  Vegas,  Nevada,  on 
March  12,  2003;  in  Pahrump,  Nevada, 
on  March  13,  2003;  and  in  Rosemont, 
Illinois,  on  March  19,  2003.  The 
meetings  will  be  transcribed  and 
transcripts  will  be  made  available  fi-om 
the  Sandia  Web  site. 
ADDRESSES:  NRC  recommends  that 
comments  be  submitted  by  e-mail,  but 
mail  delivery  is  acceptable.  Submit 
comments  to  Michael  Lesar,  Chief  Rules 
and  Directives  Branch,  Office  of 
Administration,  Mail  Stop:  T6-D-59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC.  20555-0001;  or  by 
internet  electronic  mail  to 
nrcrep@nrc.gov.  Comments  may  also  be 
provided  at  the  NRC  Web  site:  http:// 
www.nrc.gov/public-involve/doc- 
comment/ form. html. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrew  J.  Murphy  about  any  questions 
on  the  material  in  the  Test  Protocols 
Report.  He  can  be  reached  at  the  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop:  T-lO-D-20,  Washington,  DC 
20555-0001;  telephone  301-415-6011 
or  by  internet  electronic  mail  at 
ajml@nrc.gov. 

Any  questions  on  participation  in  the 
public  meetings  should  be  directed  to 
Mr.  Francis  X.  Cameron;  telephone  301- 
415-1642  or  by  internet  electronic  mail 
at  fxc@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The  PPS 
began  in  1999  with  a  scoping  phase, 
consisting  of  a  series  of  public  meetings 
to  identify  stakeholder  issues  with 
transportation  risk  studies  and  identify 
potential  areas  of  further  research.  The 
scoping  phase  of  PPS  culminated  in 
2000  with  issuance  of  the  PPS  issues 
and  resolution  options  report  (hereafter 
Issues  Report)  for  comment,  and  an 
associated  series  of  public  meetings. 
NRC  has  since  reissued  the  Issues 
Report,  together  with  summaries  of  the 
public  meetings  and  written  comments 
received,  as  NUREG/CR-6768.  The 
Issues  Report  identified  the  lines  of 
investigation  for  PPS:  (1)  Use  recent 
accident  statistics/data  to  reconstruct 
train  and  train  accident  event  trees;  (2) 
perform  a  high-speed  impact  test  on  a 
full-scale  rail  cask,  to  compare  pre-test 
analyses  with  test  results;  (3)  perform  a 
long-duration  fire  test  to  compare  pre- 


test analyses  with  test  results;  and  (4) 
perform  experiments  on  fuel  pellets, 
rods,  and  assemblies,  to  examine  failure 
modes  and  fracturing  properties,  to 
support  radioactive  material  release 
analyses. 

The  PPS  Test  Protocols  Report  is  the 
first  major  PPS  document  since  the 
Issues  Report.  The  Test  Protocols  Report 
describes,  at  a  conceptual  level,  the 
impact  and  fire  tests  that  are  currently 
planned  for  PPS,  along  with  the  goals 
for  these  tests.  Several  other  PPS  tasks, 
including  the  accident  statistics/data 
work,  historical  accidents  investigation, 
and  uncertainty/sensitivity  analyses  for 
risk  assessments,  are  planned  as  part  of 
PPS,  but  they  are  not  part  of  the  "Test 
Protocol,  as  it  focuses  on  testing.  Fuel 
tests  are  not  discussed  in  the  Test 
Protocols  Report,  because  those  tests  are 
proceeding  on  a  different  schedule  from 
the  impact  and  fire  tests  being 
conducted  under  the  PPS. 

As  mentioned,  the  Test  Protocols 
describe  PPS  tests  at  a  conceptual  level. 
NRC  believes  it  is  prudent  to  obtain 
comments  on  the  tests  while  at  a 
conceptual  level,  because  detailed 
planning  and  procurement  for  a  specific 
series  of  tests  will  be  a  resource- 
intensive  effort,  and  NRC  recognizes 
that  comments  could  change  test 
approaches  and  plans.  After  comments 
on  the  Test  Protocols  have  been 
collected  and  considered,  NRC  will 
modify  PPS  plans  as  necessary  and 
direct  development  of  detailed  test 
plans  and  procedures  for  each  of  the 
■  PPS  testing  programs.  The  detailed 
plans,  procedures,  and  tests  will  be 
made  available. 

Public  Meetings 

In  addition  to  soliciting  written  public 
comment  on  the  protocols,  NRC  will 
conduct  public  meetings  to  facilitate 
discussion  and  comment  on  the  PPS 
Test  Protocols.  The  meetings  are 
planned  as  follows: 

•  Workshop:  March  6,  2003,  8  a.m.- 
5:30  p.m.,  in  the  Auditorium  at  the  U.S. 
Nuclear  Regulatory  Commission 
Headquarters,  Washington,  D.C.  20555- 
0001; 

•  Workshop:  March  12,  2003, 10 
a.m.-7  p.m.,  at  the  Clark  County 
Building  Department,  Russell/Cameron 
Office,  4701  West  Russell  Road,  Las 
Vegas,  Nevada  89118; 

•  Public  Meeting/Seminar:  March  13, 
2003,  6  p.m.-9  p.m.,  at  the  Mountain 
View  Casino  and  Bowl,  1 750  South 
Pahrump  Valley  Boulevard,  Pahrump, 
Nevada  89048;  and 

•  Workshop:  March  19,  2003,  8  a.m.- 
5:30  p.m.,  at  the  Embassy  Suites  Hotel 
O'Hare,  5500  N.  River  Road,  Rosemont, 
IL  60018. 


The  workshops  will  be  convened  in  a 
"roundtable  format."  To  have 
manageable  discussions,  the  number  of 
participants  at  the  table  will  be  limited. 
NRC,  through  the  meeting  facilitator, 
will  ensure  that  by  a  broad  spectrum  of 
interests  participates  at  the  meetings, 
including  citizen  and  environmental 
groups,  nuclear  and  transportation, 
industry,  academia,  and  governmental 
representatives  at  the  Federal,  State,  and 
local  level.  Other  members  of  the  public 
are  welcome  to  attend,  and  there  will  be 
opportunities  to  comment  on  each 
agenda  item  to  be  discussed  by 
roundtable  participants.  Written 
comments  will  also  be  accepted  at  all 
meetings. 

Workshop  Provisional  Agenda  [March  6. 
Washington,  DC  (8  a.m.-5:30  p.m.); 
March  12,  Lfls  Vegas,  NV(10  a.m.-7 
p.m.):  March  19,  Rosemont.  IL  (8  a.m.- 
5:30  p.m)]     . 

Meet  and  Greet 

Work  shop  objectives,  ground  rules, 

agenda  overview 
Participant  Introductions  and  Concerns 
Regulatory  and  research  framework  for 

cask  testing/Questions 
Overarching  Issues:  participant 

participation 
Break 

Discussion  on  General  Testing  Issues 
Lunch  on  your  ovm 
Impact  Test  Issues 
Break 

Baltimore  Tunnel  Fire  Presentation 
Fire  Test  Issues:  participant  discussion 
Other  Issues 
Adjourn 

Seminar  Provisional  Agenda  (March  13, 
Pahrump,  NV) 

NRC  Opening  remarks  and  welcome 
NRC  Activities  and  Roles  for  Spent  Fuel 

Transportation 
Introduction  of  Package  Performance 

Study 
Break 
Test  Protocols  Report:  impact  and  fire 

tests 
Wrap  up 
Adjourn 

A  World-Wide  Web  site  has  been 
established  for  dissemination  of  PPS 
information  and  documents  to 
interested  members  of  the  public. 
Electronic  copies  of  the  Test  Protocols 
Report  and  additional  information  on 
the  public  meetings  can  be  obtained  at 
http://ttd.sandia.gov/nre/modal.htm. 

Executive  Summary  of  Test  Protocols 
Report 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  believes  that  current 
regulations  and  programs  for 
transporting  spent  nuclear  fuel  (SNF) 
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result  in  a  high  degree  of  safety.  The 
Agency  bases  this  belief  largely  on  the 
staffs  confidence  in  the  shipping  casks 
NRC  certifies.  Ongoing  confirmatory 
research  regarding  transportation  safety 
further  supports  the  Agency's  belief. 

Under  the  cvurent  regulations,  NRC 
requires  that  SNF  casks  must  be 
designed  and  constructed  to  survive  a 
sequence  of  tests  designed  to  simulate 
postulated  accidents.  These  tests 
include  a  30-foot  drop  onto  an 
unyielding  surface  and  a  30-nunute 
fully  engulfing  fire.  NRC  regulations 
permit  certification  through  testing, 
analysis,  comparison  with  similcU' 
certified  designs,  or  various 
combinationsnf  these  methods. 
Typically,  the  Agency  has  certified  SNF 
casks  using  a  combination  of  analyses 
and  testing  of  scale  models  or  cask 
components.  Previous  NRC  risk  studies 
have  estimated  that  the  Agency's 
certification  standards  encompass  well 
over  99  percent  of  possible 
transportation  accidents. 

NRC  certification  of  SNF  casks  has 
contributed  to  an  excellent  safety  record 
for  transporting  spent  fuel.  Further,  the 
characteristics  of  both  fuel  and  cask 
systems  continue  to  evolve,  and  the 
testing  and  analytical  techniques  used 
in  certification  applications  continue  to 
improve.  However,  the  near-term 
possibility  of  a  significant  increase  in 
the  number  of  spent  fuel  shipments  has 
focused  public  attention  on  the  safety  of 
SNF  transportation.  Despite  the 
excellent  record  achieved  to  date  and 
general  improvements  in  cask  design 
and  analysis,  some  stakeholders  have 
voiced  concerns  regarding 
transportation  safety  and  the  lack  of 
full-scale  testing  of  SNF  casks. 

NRC  believes  the  safety  protection  the 
current  transportation  regulatory  system 
provides  is  well-established.  NRC's 
primary  role  in  transportation  of  spent 
fuel  is  certification  of  the  casks  used  for 
transport.  NRC  ensures  that  shipping 
casks  are  robust  by  regulating  their 
design  and  construction,  by 
independently  confinning  the  ability  of 
designs  to  meet  the  regulations  and 
accident  conditions  through  modeling 
and  analyses,  and  by  overseeing  that 
licensees  properly  build,  use,  and 
maintain  the  casks.  NRC's  confidence  in 
casks  that  it  certifies  is  also  supported 
by  ongoing  transportation  safety 
research  and  by  die  outstanding  s£ifety 
record  compiled  using  NRC-certified 
casks.  Currently,  NRC  has  certified 
several  transportation  cask  designs  that 
could  be  used  to  transport  spent  fuel, 
and  additional  designs  are  under 
review. 


Package  Performance  Study 

Because  of  stakeholder  concerns  and 
a  desire  to  further  validate  the  computer 
models  used  to  evaluate  the  safety  of 
cask  transportation,  NRC  initiated,  in 
1999,  a  program  known  as  the  Package 
Performance  Study  (PPS).  Under  this 
ongoing  program,  the  NRC  staff  is 
examining  the  adequacy  of  the 
analytical  methods  and  data  that  are 
used  to  estimate  the  response  of 
transportation  casks  to  those 
improbable,  extreme  accidents  that 
might  cause  radioactive  materials  to  be 
released  to  the  environment.  However, 
the  PPS  is  not  intended  to  involve  the 
development  of  new  standards  for 
transportation  casks. 

The  NRC  staff  identified  the  tasks  that 
are  described  in  this  report  through  two 
series  of  public  meetings  and  associated 
comment  periods,  during  which  the 
staff  solicited  and  discussed  the  various 
concerns  of  citizens,  members  of  the 
nuclear  industry,  and  governmental 
organizations.  The  staff,  with  contractor 
support,  subsequently  rated  and 
summarized  those  concerns  in  the 
"Spent  Nuclear  Fuel  Transportation 
Package  Performance  Study  Issues 
Report,"  NUREG/CR-6768,  June  2002, 
which  Sandia  National  Laboratories 
(SNL)  prepared  for  NRC.  Specifically, 
on  the  basis  of  its  review  of  the  public 
record  from  both  the  public  meetings 
and  written  comments,  the  NRC  staff 
concluded  that  the  foUovring  four  tasks 
would  address  the  primary  concerns 
stakeholders  raised: 

(1)  Use  recent  accident  data  to  re- 
analyze the  truck  and  rail  accident- 
speed  and  fire-duration  statistics 
developed  by  the  Modal  Study  (Fischw, 
efaV.,  1987). 

(2)  Perform  high-speed  collision  tests 
on  full-scale  rail  and  truck  casks '  and 
compare  the  test  results  with  pretest 
damage  predictions  developed  by 
computer  models. 

(3)  Expose  full-scale  rail  and  truck 
casks  to  fully  engulfing,  long-duration 
fires  and  compare  the  measured  cask 
temperatures  with  pretest  temperature  • 
predictions  developed  by  computer 
models. 

(4)  Conduct  laboratory  tests  to 
examine  rod  failure,  pellet  fracturing, 

'  and  the  release  of  particles  from  the 
failed  rods,  and  use  the  test  results  to 
determine  the  response  to  extreme 
impacts  of  fuel  pellets,  fuel  rods,  and 
fuel  rods  containing  fuel  pellets. 


'  The  "Spent  Nuclear  Fuel  Transportation 
Package  Perfortnance  Study  Issues  Report." 
NUREG/CR-6768.  did  not  specify  the  type  of 
transportation  cask  to  be  tested;  subsequently.  NRC 
has  proposed  that  the  PPS  test  program  should 
involve  one  rail  cask  design  and -one  truck  cask 
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This  report  addresses  Tasks  2  and  3, 
listed  above.  It  does  not  address  the 
reanalysis  of  rail  and  truck  accident 
statistics  published  in  the  Modal  Study 
because  that  reanalysis  does  not  involve 
conducting  any  tests  or  experiments. 
Similarly  this  report  does  not  discuss 
NRC's  plans  regarding  laboratory  tests  to 
determine  the  response  of  spent  fuel 
pellets  and  rods  to  extreme  accident 
conditions,  because  those  test  are 
proceeding  on  a  different  schedule  than 
the  impact  and  thermal  tests  being 
conducted  under  the  PPS. 

Test  Protocols 

This  report  summarizes  the  field  tests 
that  NRC  proposes  to  perform  under  the 
PPS,  as  well  as  the  analyses  performed 
to  develop  the  test  summaries. 
Throughout  this  report,  these 
summaries  are  called  "test  protocols." 
Publication  of  these  test  protocols  does 
not  imply  any  NRC  commitment  to 
conduct  any  of  these  tests,  or  to  conduct 
any  test  exactly  as  described  in  this 
report. 


Collision  Test  Protocol 

Within  the  context  of  the  PPS.  NRC 
plans  to  conduct  separate  high-speed 
impact  tests  of  a  full-scale  rail  spent  fuel 
cask  and  full-scale  truck  spent  hiel  cask, 
using  a  drop  impact  as  opposed  to  a 
horizontal  impact  test.  The  drop  impact 
test  was  proposed  after  weighing  such 
factors  as  test  objectives,  costs,  local 
environmental  and  logistical  concerns, 
and  modeling  issues.  The  staff  will  then 
compare  the  results  of  these  tests  to 
detailed  pre-test  damage  predictions 
developed  by  computer  models.  (The 
computer  model  analyses  conducted  in 
the  process  of  developing  the 
preliminary  design  of  the  impact  test  are 
described  in  this  report.)  The  staff 
proposes  the  following  tasks  for  the 
collision  test  protocol: 

•  Subject  a  full-scale  rail  cask  to  an 
extreme  impact  onto  a  flat,  unyielding 
surface.  (The  staff  proposes  an 
unyielding  surface  because:  (1)  The 
proposed  impact  test  is  intended  to 
evaluate  cask  performance,  and  an 
unyielding  surface  causes  all  the  cask 
kinetic  energy  to  be  spent  deforming  the 


cask;  and  (2)  an  imyielding  surface 
simplifies  the  analysis  by  deforming 
only  the  cask  and  not  the  target.) 

•  Equip  the  lid  end  of  the  test  cask 
with  an  impact  limiter;  ensure  the  cask 
contains  a  fuel  canister,  if  the  test  cask 
design  uses  canisters,  with  one  real  fuel 
assembly  containing  surrogate  fuel,  and 
sufficient  dummy  assemblies  to  fill  the 
canister  or  cask. 

•  Structure  the  test  to  deliver  the 
impact  onto  the  lid  end  of  the  cask  that 
is  equipped  with  the  impact  limiter. 

•  Orient  the  cask  so  the  impact  is  on 
the  comer  or  edge  of  the  lid. 

•  Test  cask  performemce.on  impact 
with  an  luiyielding  surface  at  an  impact 
speed  of  26.8  to  40.2  meters  per  second 
(m/s)  (60  to  90  miles  per  hour  (mph)) 
(based  on  preliminary  analysis  of  the 
computer  model). 

•  Subject  a  full-scale  truck  cask  to  an 
extreme  "back-breaker"  impact  ^  onto 
one  of  the  internal  flat  sides  of  the  cask, 
midway  between  the  impact  limiters 
onto  a  rigid  semi-cylinder,  as  shown  in 
the  following  illustration. 


fl 

Impact 
Limiier 

Cask  Body        ^^ 

Impact 
Limiter 

^  r\ 
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•  Ensure  that  the  cask  contains  one 
real  fuel  assembly  and  sufficient 
dummy  assemblies  to  fill  the  cask. 

•  Test  cask  performance  on  impact 
with  an  unyielding  surface  at  an  impact 
speed  of  26.8  to  40.2  m/s  (60  to  90  mph) 
(based  on  preliminary  analysis  of  the 
computer  model). 

Proposed  Speed  for  Rail  Impact  Test 

The  NRC  staff,  with  contractor 
support,  obtained  preliminary  impact 
analyses  to  support  the  development  of 
the  test  protocols.  These  analyses 
spanned  the  range  of  impact  speeds 
from  26.8  to  40.2  m/s  (60  to  90  mph); 
this  report  presents  the  results  of  these 
analyses  for  impact  speeds  of  26.8  and 
33.5  m/s  (60  and  75  mph).  The  NRC 
staff  reviewed  these  SNL  analyses  and 
developed  three  criteria  for  proposing 
test  parameters  for  the  PPS  impact  and 
thermal  tests.  The  NRC  staff  conducted 


a  trial  application  of  these  criteria  to 
determine  the  speed  for  the  rail  cask 
impact.  (Appendix  A  to  this  report  fully 
describes  the  three  criteria  and  the  trial 
application.)  The  NRC  staff  optimized 
the  benefits  of  the  three  criteria  [  i.e.,  (1) 
Enhancing  public  confidence;  (2) 
validating  the  computer  models;  and  (3) 
ensuring  r^ism  in  the  probability  of 
the  occurrence  of  the  test  parameters]. 
On  the  basis  of  that  optimization,  the 
NRC  staff  proposes  the  impact  speed  of 
33.5  m/s  (75  mph). 

Fire  Test  Protocol 

Within  the  context  of  the  PPS.  NRC 
plans  to  conduct  separate  fire  tests  of  a 
full-scale  rail  cask  and  a  full-scale  truck 
cask.  For  these  thermal  tests.  PPS  will 
use  a  fully  engulfing,  optically  dense 
fire,  whidi  completely  surrounds  the 
test  specimen  and  obscures  visibility  of 
the  test  specimen  through  the  flames.  In 


each  test,  the  fire  will  bum  for  more 
than  the  half-hour  duration  of  the 
thermal  certification  test.  The  NRC  staff 
will  compare  the  measured  temperature 
history  of  the  cask  at  various  points 
with  the  detailed  pretest  predictions 
developed  by  computer  models.  (Again, 
the  computer  model  analyses  conducted 
in  the  process  of  developing  the 
preliminary  design  of  the  thermal  test 
are  described  in  this  report.)  The  staff 
proposes  the  following  tasks  for  the  fire 
test  protocol: 

•  Subject  a  full-scale  rail  cask  to  a 
fully  engulfing,  optically  dense  fire  for 
a  duration  of  more  than  one-half  hour. 

•  Subject  a  full-scale  truck  cask  to  a 
fully  engulfing,  optically  dense  fire  for 
a  duration  of  more  than  one-half  hour. 

Public  ConmieiitB 

NRC  is  publishing  and  distributing 
this  report  to  solicit  public  comments 


^  A  back-breaker  impact  is  one  in  which  the  cask 
strikes  the  target  between  the  impact  limiters  in  a 


sideways  orientation.  The  impact  target  is  similar 
'  to  a  bridge  column  or  abutment. 
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regarding  the  proposed  SNF  cask 
performance  test  protocols,  while  they 
are  still  at  a  conceptual  level  as  reflected 
in  this  report.  In  addition  to  continuing 
the  interactions  in  developing  the  scope 
of  the  PPS.  this  review  at  the  conceptual 
level  is  being  conducted  because 
detailed  planning  and  procurement  for 
a  specific  series  of  tests  will  be  resource- 
intensive.  NRC  anticipates  that  the 
public  comments  could  resiUt  in 
worthwhile  changes  to  the  imderlying 
test  approaches  and  plans.  The  Agency 
is  particularly  interested  in 
stakeholders'  views  on  the  following  " 
eleven  issues: 

•  How  many  casks  and  what  types  of 
cask  designs  should  be  used  in  the  tests? 

•  At  what  scale  should  the  cask 
impact  tests  be  conducted  [e.g.,  full- 
scale  or  partial-scale)? 

•  Should  the  impact  tests  be 
conducted  as  drops  from  a  tower,  as 
proposed  in  this  report,  or  along  a 
horizontal  track,  using  a  rocket  sled? 

•  What  should  the  impact  speed  and 
orientation  be  for  the  rail  cask  impact 
test? 

•  Are  26.8  to  40.2  m/s  (60  to  90  mph) 
a  reasonable  speed  range  for  the  rail 
cask  impact  test,  given  that  the 
frequency  for  a  rail  cask  impacting  a 
hard  rock  siuiace  within  this  speed 
range  is  10-*  to  10*  per  year? 

•  Is  the  33.5-m/s  (75-mph)  rail  cask 
impact  speed  proposed  by  the  NRC  staff 
appropriate? 

•  What  should  the  impact  speed  be 
for  the  back  breaker  tmck  cask  impact 
test? 

•  What  should  be  the  duration  and 
size  of  the  cask  fire  tests? 

•  What  should  be  the  cask  position 
relative  to  the  fire? 

•  How  many  and  what  types  [real  or 
surrogate,  pressurized-water  reactor  or 
boiling-water  reactor)  of  fuel  assemblies 
should  be  in  the  casks  during  the  tests? 

•  Will  the  proposed  tests  be  able  to 
yield  risk  insights  consistent  with  NRC's 
risk-informed  regulatory  initiatives? 

After  receiving  and  considering  all 
stakeholder  comments  on  the  test 
protocols,  the  NRC  staff  will  direct  the 
development  of  detailed  test  plans  and 
procedures  for  each  of  the  PPS  testing 
programs.  NRC  will  make  these  detailed 
plans,  procedures,  and  tests  available  to 
the  public  before  finalizing  and 
conducting  the  planned  tests.  Thus,  the 
finalized  detailed  plans  will  reflect 
public  comments  on  these  test 
protocols,  constraints  imposed  by  NRC's 
programmatic  priorities,  and  the 
available  funding  to  support  these  tests. 


Conclusion 

PPS  development  of  this  new  cask 
impact,  cask  fire,  and  spent  fuel 
response  data  will  substantially  improve 
the  technical  basis  that  underlies  the 
estimation  of  the  risks  posed  by  extra- 
regulatory  accidents  that  might  occur 
diu-ing  the  shipment  of  spent  fuel  in 
Type  B  packages. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  February,  2003. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Charles  L.  Miller. 

Deputy  Director,  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  03-4106  Filed  2-20-03;  8:45  am] 
BILUNG  CODE  7S80-01-P 


RAILROAD  RETIREMENT  BOARD 

Propovd  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  or  new  or  revised  data 
collection,  the  Raifroad  Retirement 
Board  (RRB)  will  publish  periodic 
simunaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciuacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Application  and  Claim  for 
Unemploymeitt  Benefits  and 
Employment  Service,  OMB  3220-0022. 

Section  2  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
provides  unemployment  benefits  for 
qualified  railroad  employees.  These 
benefits  are  generally  payable  for  each 
day  of  unemployment  in  excess  of  four 
during  a  registration  period  (normally  a 
period  of  14  days). 

Section  12  of  the  RUIA  provides  that 
the  RRB  establish,  maintain  and  operate 
free  employment  facilities  directed 
toward  the  reemployment  of  railroad 
employees.  The  procedures  for  applying 
for  the  unemployment  benefits  and 


employment  service  and  for  registering    _ 
and  claiming  the  benefits  are  prescribed 
in  20  CFR  part  325. 

RRB  Form  UI-1,  Application  for 
Unemployment  Benefits  and 
Employment  Service,  is  completed  by  a 
claimant  for  unemployment  benefits 
once  in  a  benefit  year,  at  the  time  of  first 
registration.  Completion  of  Form  UI-1 
also  registers  an  unemployment 
claimant  for  the  RRB's  employment 
service.  Minor  non-burden  impacting 
editorial  changes  are  being  proposed  to 
Form  Ul-1. 

The  RRB  also  utilizes  Form  UI-3. 
Claim  for  Unemployment  Benefits,  for 
use  in  claiming  unemployment  benefits 
for  days  of  unemployment  in  a 
particular  registration  period,  normally 
a  period  of  14  days.  The  RRB  proposes 
a  minor  editorial  change  to  UI-3. 

Also,  in  accordance  with  the 
Goverrmient  Paperwork  Elimination  Act 
(GPEA)  of  1998,  which  directed  Federal 
agencies  to  develop  electronic  service 
delivery  instruments  as  an  alternative  to 
traditional  paper-based  processes,  the 
RRB  is  proposing  the  implementation  of 
an  Internet  equivalent  of  manual  Form 
UI-1,  Application  for  Unemployment 
Benefits  and  Employment  Service  as  an 
additional  to  the  information  collection. 

Completion  of  Forms  UI-1  and  UI-3 
is  required  to  obtain  or  retain  benefits. 
The  number  of  responses  required  of 
each  claimant  varies,  depending  on 
their  period  of  unemployment.  The  RRB 
estimates  that  approximately  11,200 
Form  UI-l's  (9700  paper  and  1,506 
Internet)  are  filed  annually.  Completion 
time  for  the  paper  UI-1  is  estimated  at 
10  minutes.  Completion  time  for  the 
Internet  equivalent  version  UI-1  is 
estimated  at  14  minutes.  The  RRB 
estimates  that  approximately  67,500 
Form  UI-3's  are  filed  aimuaJly. 
Completion  time  is  estimated  at  6 
minutes. 

ADDITIONAL  INR5RMATI0N  OR  COMMENTS: 
To  request  rabre  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Oflicer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of  the 
notice. 

Chuck  Mierzwa,  ' 

Clearance  Officer. 

[FR  Doc.  03-4159  Filed  2-20-03:  8:45  am] 

MLUNG  C006  TWM-OI-M 


8534 


Federal  Register /Vol.  68,  No.  35 /Friday,  February  21,  2003 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47361;  File  No.  SR-Amex- 
2003-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  Suspension  of  Exchange 
Transaction  Charges  for  Certain 
Exchange-Traded  Funds 

February  13,  2003. 

Pursuant  to  Section  19(b)(1)  of  tbe 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
3,  2003,  the  American  Stock  Exchange 
LLC  ("Amex")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
February  28,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist,  Registered  Trader  and  broker- 
dealer  orders  for  the  iShares  Lehman  1- 
3  year  Treasury  Bond  Fund;  iShares 
Lehman  7-10  year  Treasury  Bond  Fund; 
Treasury  10  FITR  ETF;  Treasury  5  FITR 
ETF;  Treasury  2  FITR  ETF;  and  Treasury 
1  FITR  ETF.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[bracketsf. 


Amex  Equity  Fee  Schedule 
I.  Xransaction  Charges 

No  change, 
n.  Regulatory  Fee 

No  Change. 

Notes: 

1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts,  Index  Fund  Shares,  and  Trust 
Issued  Receipts  have  been  suspended: 

DIA— DIAMONDS* 

QQQ— Nasdaq-100  ®  Index  Tracking 

Stock 
SPY— SPDRs® 
IW— iShares  S&P  500 
MDY— MidCap  SPDRs 
XLY — Select  Sector  SPDR — Consumer 

Discretionary 


'  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 


XLP— Select  Sector  SPDR— Consumer 

Staples 
XLE— Select  Sector  SPDR— Energy 
XLF— Select  Sector  SPDR— Financial 
XLV— Select  Sector  SPDR— Health  Care 
XLI— Select  Sector  SPDR— Industrial 
XLB— Select  Sector  SPDR— Materials 
XLK— Select  Sector  SPDR— Technology 
XLU— Select  Sector  SPDR— Utilities 
BHH— B2B  Internet  HOLDRsTM 
BBH— Biotech  HOLDRs 
BDH— Broadband  HOLDRs 
EKH— Europe  2001  HOLDRs 
lAH— Internet  Architecture  HOLDRs 
HHH— Internet  HOLDRs 
IIH— Internet  Infrastructure  HOLDRs 
MKH— Market  2000+  HOLDRs 
OIH— Oil  Service  HOLDRs 
PPH— Pharmaceutical  HOLDRs 
RKH— Regional  Bank  HOLDRs 
RTH— Retail  HOLDRs 
SMH— Semiconductor  HOLDRs 
SWH— Software  HOLDRr 
TTH— Telecom  HOLDRs 
UTH— Utilities  HOLDRs 
WMH— Wireless  HOLDRs 
SHY — iShares  Lehman  1-3  Year 

Treasury  Bond  Fund 
lEF — iShares  Lehman  7-10  Year 

Treasury  Bond  Fund 
TLT — iShares  Lehman  20+  Year 

Treasury  Bond  Fund 
LQD — iShares  OS  $  InvesTop  Corporate 

Bond  Fund 
TFT— Treasury  1  FITR  ETF 
TOU— Treasury  2  FITR  ETF 
TFI— Treasury  5  FITR  ETF 
TTE— Treasury  10  FITR  ETF 

Until  [January  31]  February  28,  2003. 
transaction  charges  also  have  been 
suspended  in  SHY,  lEF,  TFT,  TOU,  TFI 
and  TTE  for  specialist.  Registered 
Trader  and  broker  dealer  orders. 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  extending  until 
February  28,  2003  the  suspension  of 


transaction  charges  in  IShares  Lehman 
1-3  year  Treasury  Bond  Fund  (Symbol: 
SHY);  iShares  Lehman  7-10  year 
Treasury  Bond  Fund  (Symbol:  lEF); 
Treasury  10  FITR  ETF  (Symbol:  TTE); 
Treasury  5  FITR  ETF  (TFI);  Treasury  2 
FITR  ETF  (TOU);  and  Treasury  1  FITR 
ETF  (TFT)  for  specialist.  Registered 
Trader  and  broker-dealer  orders.  The 
Exchange  previously  filed  a  suspension 
in  such  charges  until  November  30, 
2002,^  December  13,  2002,"  and  January 
31,2003.5 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  these  securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 
pursuant  to  Section  19(b)(3)(A)  of  the 
1934  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4)^  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  8  and  Rule  19b-4(f)(6)9     . 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 


'  See  Securities  Exchange  Act  Release  No.  46765 
(November  1.  2002),  67  FR  68893  (November  13. 
2002)  (SR-Amex-2002-91). 

*  See  Securities  Exchange  Act  Release  No.  46996 
(December  13,  2002),  67  FR  78264  (December  23. 
2002)  (SR-Amex-2002-98). 

s  See  Securities  Exchange  Act  Release  No.  47141 
(January  8.  2003).  68  FR  2090  (January  15.  2003) 
(SR-Amex-2002-1 15). 

"15  U.S.C.  78Rb). 

'  15  U.S.C.  78fn))(4). 

•  15  U.S.C.  78s(b)(3)(A). 
"17  CFR  240.19b-4(f)(6). 
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protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the<Dommission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Amex  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-trade  fimds  that  are  the 
subject  of  this  filing  have  been 
previously  filed  with  the  Commission.*" 
Further,  extension  of  the  fee  suspension 
for  specialist,  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.*' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-O6O9.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-04  and  should  be 
submiUed  by  March  14,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-4094  Filed  2-2(M)3;  8:45  am] 

nUJNG  COOE  W10-01-P 


">  See  supra  notes  3.4,  and  5.- 

•'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47365;  File  No.  SR-DTC- 
2003-02] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Concerning  Requests  for  Wlth<^wal 
of  Certificates  by  Issuers 

February  13,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
February  3,  2003,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  February  11, 
2003,  amended  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  the  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  that  DTC  will  only 
honor  requests  for  withdrawal  of 
certificates  submitted  by  its  participants 
and  not  by  the  issuer  of  the  securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purplose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Recently  a  number  of  issuers  of 
securities  have  requested  that  DTC  exit 
from  the  depository  all  securities  of 
thefr  issues  ("Issuer  Withdrawal 
Request"  or  "Issuer  Withdrawal 
Requests").  The  issuers  have  also 
advised  DTC  that  they  will  refuse  to 
reregister  any  securities  into  the  name  of 
DTC  or  its  nominee.  Cede  *  Co.  These 
issuers  have  no  legal  or  beneficial 
interest  in  the  seciuities  they  are 
requesting  to  be  exited  from  DTC.  The 
securities  at  issue  generally  became 
eligible  for  DTC  services  at  the  request, 
or  for  the  convenience,  of  DTC's 
participants  who  wish  to  utilize  DTC's 
book-entry  transfer  system.  The  subject 
securities  are  held  by  DTC  for  the 
benefit  of  its  participants. 

DTC's  current  rules  and  procedures 
permit  participants  to  submit 
withdrawal  requests  if  they  wish  to 
withdraw  their  securities  from  DTC. 
However,  DTC's  current  rules  and 
procedures  do  not  provide  for  DTC  to 
comply  with  an  Issuer  Withdrawal 
Request  without  participants' 
instructions.  Through  the  proposed  rule 
filing,  DTC  is  seeking  to  clarify  the 
proceidures  that  it  will  follow  upon 
receiving  an  Issuer  Withdrawal  Request. 
Upon  receipt  of  an  Issuer  Withdrawal 
Request,  DTC  will,  among  other  things: 

•  Issue  an  "Important  Notice" 
notifying  participants  of  the  receipt  of 
the  Issuer  Withdrawal  Request  and 
reminding  participants  that  they  can 
utilize  DTC  with(frawal  procedures  if 
they  wish  to  withdraw  their  securities 
from  DTC. 

•  Notify  the  transfer  agent  for  the 
issuer  that  failure  to  reregister 
certificates  pursuant  to  DTC's 
instructions  is  a  violation  of  the  transfer 
agent's  obligations  imder,  among  other 
things,  DTC's  rule  and  procedures,  such 
as  DTC's  Operational  Arrangements. 

•  Process  in  the  ordinary  course  of 
business  withdrawal  requests  submitted 
by  participants  and  refuse  to  effectuate 
withdrawals  based  upon  the  Issuer 
Withdrawal  Request. 

Since  this  is  a  clarification  of  DTC's 
rules  and  procedures,  DTC  will 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  the  DTC. 
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continue  to  not  honor  Issuer 
Withdrawal  Requests  regardless  of  any 
purported  approval  of  the  Issuer 
Withdrawal  Request  by  the  shareholders 
or  board  of  directors  of  the  issuer.^ 

DTC  believes  that  the  proposed  rule 
Bling  is  consistent  with  Section  17 A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

^  (C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  discussed  the  substance  of 
this  proposed  rule  change  with  various 
DTC  participants  and  industry  groups 
and  has  received  favorable  reaction. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  IX:  20549-0609. 
Comments  jnay  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-DTC-2003-03.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  6led  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  DTC.  All  submissions 
should  refer  to  File  No.  SR-DTC-2003- 
03  and  should  be  submitted  by  March 
14,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-4200  Filed  2-20-03;  8:45  am) 
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STATE  JUSTICE  INSTITUTE 

Notice  of  Public  Meeting;  Board  of 
Directors  Meeting 

DATES:  Friday,  February  28,  2003,  9 
a.m.-5  p.m. 

PLACE:  State  Justice  Institute.  1650  King 
St.  (Suite  600),  Alexandria.  VA. 

MATTERS  TO  BE  CONSIDERED: 
Consideration  of  proposals  submitted 
for  Institute  funding  and  internal 
Institute  business. 

PORTKDNS  OPEN  TO  THE  PUBLIC:  All 

portions  other  than  personnel  matters 
and  Board  committee  meetings. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

Discussion  of  internal  personnel  matters 
and  Board  committee  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Tevelin.  Executive  Director.  State 
Justice  Institute,  1650  King  Street.  Suite 
600.  Alexandria.  VA  22314.  (703)  684- 
6100x214. 

David  I.  Tevelin, 

Executive  Director. 

[PR  Doc.  03-4298  Filed  2-19-^)3;  12:52  pmj 

BILUNG  COOE  6a20-SC-M 


'The  proposed  rule  filing  is  not  applicable  to 
securities  that  lAay  not  legally  be.  held  at  DTC  [e.g.. 
securities  restricted  pursuant  to  Rule  144  or  Rule 
145  under  the  Securities  Act  of  1933). 


*  17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  13.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000,  1750 
Permsylvania  Avenue,  NW.,  - 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1 5 1 0-0067. 

Form  Number:  FMS  5902  and  5903. 

Type  of  Review:  Extension. 

Title:  Resolution  Authorizing 
Execution  of  Depositary,  Financial 
Agency,  and  Collateral  Agreement  (FMS 
5902);  and.  Depositary,  Financial 
Agency,  and  Collateral  Agreement  (FMS 
5903). 

Description:  Financial  institutions  are 
required  to  complete  an  agreement  and 
resolution  to  become  a  depositary  of  the 
government.  The  approved  applications 
designate  the  depositary  as  an 
authorized  recipient  of  deposits  of 
public  money  and  to  perform  other 
services. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (one- 
time application). 

Estimated  Total  Reporting  Burden:  7 
hours. 

Clearance  Officer:  Juanita  Holder. 
Financial  Management  Service,  3700 
East  West  Highway,  Room  135,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  03-4196  Filed  2-20-03;  8:45  ami 

BILUNG  CODE  4«10-a9-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  13,  2003. 

The  Department  of  Treasiury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000. 1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0140. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Textiles  and  Textile  Products. 

Description  .This  information  is 
needed  for  Customs  to  be  able  to 
identify  the  coimtry  of  origin  of  textiles. 
The  requirement  prevents 
circumvention  of  bilateral  agreements 
and  ensures  the  proper  assessment  of 
duties.  The  declaration  will  be  executed 
by  the  foreign  manufacturer,  exporter,  or 
U.S.  importer  to  be  filed  with  the  entry. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
58.865. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
171.591  hours. 

Clearance  Officer:  Tracey  Denning. 
(202)  927-1429,  U.S.  Customs  Service, 
Information  Services  Branch.  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

OfAB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Maiy  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  03-^197  Filed  2-20-03;  8:45  am] 

BILUNG  COOE  4820-02-P  *- 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review;      - 
Comment  Request 

February  12,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1428. 

Form  Number:  IRS  Form  8023. 

Type  of  Review:  Extension. 

Title:  Elections  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

Description:  Form  8023  is  used  by 
corporations  that  acquire  the  stock  of 
another  corporation  to  elect  to  treat  the 
pvurchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  The  IRS  uses 
Form  8023  to  determine  if  the 
purchasing  corporation  reports  the  sale 
of  its  assets  on  its  income  tax  return  and 
to  determine  if  the  pxirchasing 
corporation  has  properly  made  the 
election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  201. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 9  hr..  19  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  39  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  46  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2.559  hours. 

Clearance  Officer:  Gleim  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service.  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235.  New  - 


Executive  Office  Building,  Washington.. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  03-4198  Filed  2-20-03;  8:45  ami 
BHJJNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  revision 
approval  by  the  Office  of  Management 
and  Budget.  The  Office  of  Program 
Services  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concerning  the  Annual  Report  of  U.S. 
Ownership  of  Foreign  Securities, 
including  Selected  Money  Market 
Instruments.  The  next  such  report  is  to 
be  conducted  as  of  December  31,  2003. 
DATES:  Written  conunents  should  be 
received  on  or  before  April  22,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasiuy .  Room 
4410-1440NYA.1500  Pennsylvania 
Avenue,  NW.,  Washington  DC  20220.  In 
view  of  possible  delays  in  mail  delivery, 
please  also  notify  Mr.  Wolkow  by  email 
{dwigfit.wolkow@do.treas.gov),  FAX 
(202-622-1207)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  Webpage,  http:// 
www.ireas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr.  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treasury  Department  Forms 
SHC  and  SHCA.  U.S.  Ownership  of 
Foreign  Securities,  including  Selected 
Money  Market  Instruments. 

OMB  Number:  1505-0146. 

Abstract:  These  forms  are  used  to 
conduct  annual  surveys  of  holdings  by 
U.S.  residents  of  foreign  securities  for 
portfolio  investment  purposes.  Data 
derived  from  these  surveys  are  used  by 
the  U.S.  government  in  the  formulation 
of  international  and  financial  policies 
and  for  the  computation  of  the  U.S. 
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balance  of  payments  accounts  and  of  the 
U.S.  international  investment  position. 
These  data  will  also  be  used  to  provide 
information  to  the  public  and  to  meet 
international  reporting  commitments. 

This  survey  is  also  part  on  an 
internationally  coordinated  effort  under 
the  auspices  of  the  International 
Monetary  Fund  to  improve  data  on 
securities  worldwide.  Most  of  the  major 
industrial  and  financial  countries  will 
be  conducting  similar  surveys. 

Current  Actions:  The  largest  U.S.- 
resident  custodians  and  U.S. -resident 
end-investors  in  foreign  securities  will 
report  annually  rather  than  every  three 
or  iouT  years,  as  they  have  done  in  the 
past.  The  reason  for  this  increased 
reporting  frequency  is  to  gather  more 
timely  information  on  U.S.  foreign 
portfolio  investment  abroad, 
information  which  will  be  used  in  the 
development  of  U.S.  economic  policies, 
improvement  of  the  U.S.  international 
accounts,  and  United  States 
participation  in  international  efforts  to 
gather  better  data  on  cross-border 
securities  activity. 

In  order  to^collect  more  timely  data 
with  a  minimum  increase  in  total 
reporting  burden  and  cost  to  both 
reporters  and  the  government,  (1)  the 
frequency  of  the  current  large 
benchmark  surveys  (using  Form  SHC) 
will  be  decreased  to  once  every  five 
years,  from  once  every  three  or  four 
years,  and  (2)  new  inter-benchmark 
aimual  surveys  (using  Form  SHCA) 
collecting  data  from  only  the  largest 
reporters  in  the  years  when  there  are  no 
full  benchmark  surveys  will  be 
instituted. 

The  benchmark  surveys  (using  Form 
SHC)  require  reporting  by  all  significant 
U.S.-resident  custodians  of  foreign 
securities  and  U.S.-r«sident  end- 
investors  in  foreign  securities.  Both 
custodians  of  foreign  securities  and 
large  end-investors  who  directly  manage 
the  safekeeping  of  foreign  securities 
abroad  must  report  on  a  security-by- 
security  basis.  All  survey  reporters 
employing  U.S.  custodians  to  safekeep 
their  foreign  securities  need  only  to 
identify  their  custodians  and  the 
aggregate  amounts  entrusted  to  each 
custodian  by  broad  type  of  security. 


The  inter-benchmark  annual  surveys 
(using  Form  SHCA)  require  reporting  by 
a  selected-group  of  the  largest  US- 
resident  custodians  and  end-investors  as 
determined  on  the  basis  of  data 
submitted  during  the  previous 
benchmark  survey.  All  custodians  and 
some  of  the  end-investors  will  report  on 
a  security-by-security  basis,  as  they  do 
on  the  benchmark  surveys.  The 
remaining  end-investors  will  need  to 
identify  only  the  aggregate  amounts,  by 
broad  security  type,  not  entrusted  to 
U.S.  custodians  (on  the  benchmark 
surveys  these  same  end-investors  must 
report  such  holdings  security  by 
security).  All  survey  reporters  will 
report  their  holdings  of  foreign 
securities  entrusted  to  U.S.  custodians 
exactly  as  they  do  on  the  benchmark 
surveys.  The  data  collected  under  the 
annual  surveys  will  be  used  in 
conjunction  with  the  results  of  the 
previous  benchmark  survey  to  make 
economy-wide  estimates  for  the  non- 
benchmark  years. 

Type  of  Review:  Revision  of  a 
currently  approved  data  collection. 

Affected  Public:  Business/financial 
institutions. 

Forms:  TDF  SHC,  Schedules  1 ,  2  and 
3  (1505-0146);  TDF  SHCA,  Schedules  1, 
2  and  3  (1505-0146). 

Estimated  Number  of  Respondents: 
An  annual  average  (over  five  years)  of 
541,  but  this  varies  widely  from  about 
1,745  in  benchmark  years  (once  every 
five  years)  to  about  240  in  all  other  years 
(four  out  of  every  five  years). 

Estimated  Average  Time  per 
Respondent:  An  annual  average  (over 
five  years)  of  about  82  hours,  but  this 
will  vary  widely  from  respondent  to 
respondent,  (a)  In  the  year  of  a 
benchmark  survey  (using  Form  SHC), 
which  is  conducted  once  every  five 
years,  it  is  estimated  that  exempt 
respondents  will  require  an  average  of 
16  hours;  custodians  of  securities 
providing  security-by-security 
information  will  require  360  hours  on 
average,  but  this  figure  will  vary  widely 
for  individual  custodians;  end-investors 
providing  security-by-security 
information  will  require  120  hours  on 
average;  and  end-investors  and 
custodians  employing  U.S.  custodians 


will  require  40  hoiu-s,  on  average,  (b)  In 
a  non-benchmark  year  (using  Form 
SHCA),  which  occurs  four  years  out  of 
every  five  years,  custodians  of  securities 
providing  security-by-security 
information  will  require  700  hours  on 
average  (because  only  the  largest  U.S.- 
resident  custodians  will  report),  but  this 
figure  will  vary  widely  for  individual 
custodians;  end-investors  providing 
security-by-security  information  will 
require  145  hours  on  average;  and 
reporters  entrusting  their  foreign 
securities  to  U.S.  custodians  will  require 
48  hours,  on  average. 

The  exemption  level  in  benchmark 
years  for  custodians  is  the  holding  of 
less  than  $100  million  in  foreign  long- 
term  securities  and  for  end-investors  the 
owning  of  less  than  $100  million  held 
with  a  single  custodian. 

Estimated  Total  Annual  Burden 
Hours:  An  annual  average  (over  five 
years)  of  44,360  hours. 

Frequency  of  Response:  Aimual. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  conmients  will 
become  a  matter  of  public  record.  The 
public  is  invited  to  submit  written 
comments  concerning:  (a)  Whether  the 
survey  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Office,  including  whether  the 
information  will  have  practical  uses;  (b) 
the  accuracy  of  the  above  estimate  of  the 
burdens;  (c)  ways  to  enhance  the 
quality,  usefulness  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  reporting  and/or  record 
keeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  (e)  estimates  of  capital 
or  start-up  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

D%*right  Wolkow. 

Administrator,  International  Portfolio 

Investment  Data  Systems. 

(FR  Doc.  03-4199  Filed  2-20-03;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  FEBRUARY  21, 

2003 

■ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
Arizona:  published  1-22-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services — 

Enhanced  91 1  emergency 
calling  systems: 
compatibility:  PSAP 
E911  service  readiness; 
published  1-22-03 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 
Annual  energy  data 

submission  date  cfiange; 

clothes  washer 

manufacturers:  published 

2-21-03 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admirristration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Pacific  halibut  and 
sablefish;  comments 
due  by  2-24-03; 
published  1-24-03  [FR 
03-00704) 
Magnuson-Stevens  Act 

provisions — 

Bering  Sea  and  Aleutian 
IslarKJs  King  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  2-27- 
03:  published  1-28-03 
(FR  03-01908] 

Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 


due  by  2-26-03; 
published  2-11-03  (FR 
03-03291] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Interstate  natural  gas 
facilities;  emergency 
reconstrxx:tion:  comments 
due  by  2-27-03;  published 
1-28-03  [FR  03^01698] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  star>dards: 
Automobile  and  light-duty 
truci(  surlace  coating 
operations;  comments  due 
by  2-24-03;  published  1-2- 
03  [FR  02-33144] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list:  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01623] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances:  substitutes 
list;  comments  due  by 
2-26-03;  published  1-27- 
03  [FR  03-01624] 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama:  comments  due  by 
2-27-03;  published  1-28- 
03  [FR  03-01868] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  ar>d 
pollutants: 
Alabama;  comments  due  by 

2-27-03;  published  1-28- 

03  [FR  03-01869] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
California;  comments  due  by 

2-24-03;  published  1-23- 

03  [FR  03-01362) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

California;  comments  due  by 

2-24-03;  published  1-23- 

03  [FR  03-01363] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

2-26-03;  published  1-27- 

03  [FR  03-01632) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Florida;  comnrients  due  by 

2-26-03;  published  1-27- 

03  (FR  03-01633] 
Nevada;  comments  due  by 

2-27-03;  published  1-28- 

03  (FR  03-01774) 
South  Dakota;  comments 

due  by  2-26-03:  published 

1-27-03  (FR  03-01775] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03-01516] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  2-24-03;  published  1- 
24-03  [FR  03-01517) 

Solid  wastes: 
Waste  management  system; 
.     testing  and  monitoring 
activities:  methods 
innovatkxi;  comments  due 
by  2-28-03;  published  1- 
16-03  (FR  03-00957] 

Superlund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

Natk>nal  priorities  list 
update;  comments  due 
by  2-28-03;  published 
1-29-03  [FR  03-01776) 
Small  Business  Liability 

Relief  and  Brownsfields 

Revitalization  Act; 

innocent  landowners; 

standards  and  practices 

for  ail  appropriate  inquiry; 

comments  due  by  2-24- 

03;  published  1-24-03  [FR 

03-01 6X) 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Small  Business  Liability 
Relief  and  Brownsfields 
Revitalization  Act: 
jnnocent  landowners; 
standards  and  practices 
for  all  appropriate  inquiry; 
comments  due  by  2-24- 
03;  published  1-24-03  (FR 
03-01631) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 
services — 
Telephone  numbers 
portability;  wireline 
carriers  obligation; 
comment  request; 
comments  due  by  2-26- 
03;  published  2-13-03 
(FR  03-03136) 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  2- 
24-03;  published  1-21-03 
(FR  03-01199] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

PractKe  and  procedure: 
Filing  procedures,  corporate 

'       powers,  intemational 

banking,  and  management 
official  interlocks:  technical 
corrections  and 
modificatk)ns;  comments 
due  by  2-25-03;  published 
12-27-02  [FR  02-31921) 

HOMELAND  SECURITY 
DEPARTMENT 

Classified  national  security 
information  and  access 
regulatk>ns;  comments  due 
by  2-26-03;  published  1-27- 
03  (FR  03-01995] 

Federal  or  State  litigation; 
production  or  disclosure  of 
offk:ial  informatk>n; 
comments  due  by  2-26-03; 
published  1-27-03  [FR  03- 
01997) 

Freedom  of  Information  Act 
and  Privacy  Act; 
impierT>entation;  comments 
due  by  2-26-03;  published 
1-27-03  (FR  03-01996) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designatk>ns — 
Cactus  ferruginous 
pygmy-owl;  Arizona 
distinct  population 
segment;  comments 
due  by  2-25-03; 
published  11-27-02  (FR 
02-29617] 
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Preble's  meadow  jumping 
mouse;  comments  due 
by  2-27-03;  published 
1-28-03  [FR  03-01803) 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Privacy  Act;  implementation; 
comments  due  by  2-26-03; 
published  1-27-03  (FR  03- 
01670] 
LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 
Labor-management  standards: 
l^bor  organization  annual 
financial  reports; 
comments  due  by  2-25- 
03;  published  12-27-02 
(FR  02-32445) 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities  and  Regulatory 
Flexibility  Program; 
comments  due  by  2-25 
03;  published  12-27-02 
(FR  02-32496] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound,  WA; 
protection  of  tank  ships; 
security  zone;  comments 
due  by  2-25-03;  published 
12-27-02  (FR  02-32721) 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned: 
Expiration  date  extension; 
comments  due  by  2-28- 


03;  published  2-13-03  (FR 

03-03606) 
Privacy  Act;  implementatwn; 
comments  due  by  2-24-03; 
published  12-24-02  (FR  02- 
31755] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Foreign  operated  transport 
category  airplanes; 
flightdeck  security 
coricems;  comments  due 
by  2-28-03;  published  12- 
30-02  (FR  02-32946] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Alaska;  Instrument  Flight 
Rules  Area  Navigation 
operations  using  Global 
Positioning  Systems 
(SFAR  No.  97);  comments 
due  by  2-24-03;  published 
1-24-03  [FR  03-01601) 

Airworthiness  directives: 

Boeing;  comments  due  by 
2-24-03;  published  1-8-03 
(FR  03-00333] 

British  Aerospace; 
comments  due  by  2-28- 
03;  published  1-27-03  (FR 
03-01677) 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-24- 
03;  published  1-14-03  [FR 
03-00672] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-6-03  (FR  03-00061] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  [FR  03-01133] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  2-28-03;  published 
1-17-03  (FR  03-01132) 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Firearms: 
Commerce  in  explosives — 
Explosive  pest  control 
devices;  comments  due 
by  2-28-03;  published 
1-29-03  (FR  03-01945] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hnpM 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Suf)erintendent  of  Documents, 
U.S.  Government  Printing 
Offk:e,  Washington,  DC  20402 
(phone,  202-512-1808).  The' 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.acxxss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  16/P.L.  108-6 

To  authorize  salary 
adjustments  for  Justices  and 
judges  of  the  United  States 
for  fiscal  year  2003.  (Feb.  13. 
2003;  117  Stat.  10) 

Last  List  February  11,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publa¥vs-l.html 

Note:  This  service  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  caAnot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  maii.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  ctpproximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 

Six  months;  $132.00  , 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Odw  Proc«w*ng  Cod* 
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Ch»rff»  your  ordtr. 
Ha  Easy! 
I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format:  Jq  f^^  your  orders  (202)  512-2250 
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International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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I     I  GPO  Deposit  Account 

I     I  VISA       CH  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


DaytinK  phone  including  area  cixle 


Purcha.se  order  number  (optional ) 
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FREE 
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GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  t>est  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
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agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
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Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential - 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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Archives  and  Records 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2003-NM-41-AD;  Amendment 
39-13054;  AD  2003-04-00] 

RIN2120-AA64 

Airworthiness  Directives;  Various 
Aircraft  Equipped  With  Honeywell 
Primus  II  RNZ-650/-851  Integrated 
Navigation  Units 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  various  aircraft  equipped 
with  a  certain  Honeywell  Primus  II 
RNZ-850/-851  Integrated  Navigation 
Unit.  As  one  alternative  for  compliance, 
this  action  provides  for  a  one-time 
inspection  to  determine  whether  a 
certain  modification  has  been  installed 
on  the  Honeywell  Primus  II  NV850 
Navigation  Receiver  Module,  which  is 
part  of  the  Integrated  Navigation  Unit. 
In  lieu  of  accomplishing  this  inspection, 
and  for  aircraft  found  to  have  an 
affected  navigation  receiver  module, 
this  action  provides  for  revising  the 
aircraft  flight  manual  to  include  new 
limitations  for  instrument  landing 
system  (ILS)  approaches.  This  action  is 
necessary  to  ensure  that  the  flightcrew 
has  an  accurate  glideslope  deviation 
indication.  An  erroneous  glideslope 
deviation  indication  could  lead  to  the 
aircraft  making  an  approach  off  the 
glideslope,  which  could  residt  in  impact 
with  an  obstacle  or  terrain.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  March  11,  2003. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  25,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Aitplane  Directorate.  ANM-1 14, 
Attention:  Rules  Docket  No.  2003-NM- 
41-AD,  1601  Liiid  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Conunehts 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@fqa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-41-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  information  referenced  in  this  AD 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)627-5341; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
prroneous  glideslope  indications  have 
occurred  on  certain  Empresa  Brasileird 
de  Aeronautica  S.A.  (EMBRAER)  Model 
EMB-145  series  airplanes.  In  these 
incidents,  the  glideslope  deviation 
indicator  unexpectedly  changed  from  a 
centered  position  to  a  hard-fly-down  on 
hard-fly-up  indication  during  an 
instrument  landing  system  (ILS) 
approach.  These  incidents  have  been 
attributed  to  discrepancies  of  certain 
Honeywell  Primus  II  NV-850 
Navigation  Receiver  Modules  that  cire 
part  of  the  Honeywell  Primus  II  RNZ- 
850/-851  Integrated  Navigation  Units 
installed  on  the  affected  airplanes.  An 
affected  navigation  receiver  module  may 
produce  an  erroneous  glideslope 
deviation  indication  when  operating  in 
a  narrow  range  of  cold  temperatures 
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with  the  glideslope  receiver  tuned  to    • 
certain  frequencies.  An  erroneous 
glideslope  deviation  indication  could 
lead  to4he  aircraft  making  an  approach 
off  the  glideslope,  which  could  result  in 
impact  with  an  obstacle  or  terrain. 

Affected  Honex'well  Primus  II  RNZ- 
850/-851  Integrated  Navigation  Units 
are  installed  on  numerous  aircraft 
models.  Affected  aircraft  models 
include,  but  are  not  limited  to,  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes; 
Bombardier  BD-700-1A10  series 
airplanes;  Bombardier  CL-215-6B11 
(CL415  variant)  series  airplanes;  Cessna 
Model  560,  560XL,  and  650  airplanes; 
Dassault  Model  Mystere-Falcon  50 
series  airplanes;  Dornier  Model  328-100 
and  -300  series  airplanes;  EMBRAER 
Model  EMB-135  series  airplanes; 
Learjet  Model  45  airplanes;  R^xl^heon 
Model  Hawker  800XP  and  Hawker  1000 
airplanes;  and  Sikorsky  Model  S-76A, 
S-76B,  and  S-76C  aircraft.  All  aircraft 
models  equipped  with  affected 
integrated  navigation  units  may  be 
subject  to  the  same  unsafe  condition 
revealed  on  the  EMBRAER  Model  EMB- 
145  series  airplanes. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  i«  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
ensure  that  the  flightcrew  has  an 
accurate  glideslope  deviation 
indication.  An  erroneous  glideslope 
deviation  indication  could  lead  to  the 
aircraft  making  cin  approach  off  the 
glideslope,  which  cmild  result  in  impact 
with  an  obstacle  or  terrain.  As  one 
alternative  for  compliance,  this  AD 
provides  for  a  one-time  inspection  to 
determine  whether  an  affected 
navigation  receiver  module  is  installed. 
In  lieu  of  this  inspection,  and  for  aircraft 
with  an  affected  navigation  receiver 
module,  the  AD  also  requires  revising 
the  Limitations  section  of  the  aircraft 
flight  manual  to  include  new  limitations 
for  ILS  approaches. , 

Relevant  Technical  Discussions 

During  the  development  of  this  AD. 
the  FAA  received  information 
demonstrating  that  the  planned  AD 
would  present  significant  operational 
difficulties  for  affected  operators.  First, 
we  learned  that  accomplishing  the 
inspection  specified  in  paragraph  (b)  of 
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this  AD  ivilhin  tho  spocifiod  compliance 
time  could  result  in  sor\ice  delays  and 
out-of-service  lime  for  affected  aircraft. 
We  also  received  information  that  the 
revision  to  the  Limitations  section  that 
we  were  considering  was  too  restrictive 
for  certain  airplanes  and  would  have  an 
adverse  impact  on  operations.  Further, 
because  a  majoril\'  of  the  fltM^t  of 
affected  aircraft  is  expected  to  be 
equip|)ed  with  an  afl(K;ted  navigation 
receiver  modide.  we  found  that  the 
adverse  impact  of  this  AD  would  be 
widespread. 

In  light  of  this  information,  we  held 
further  discussions  with  the 
manufacturer  of  the  suhjt!t:t  parts  and 
representatives  of  industry-  Data 
presented  during  these  disc;u,ssiims  led 
us  to  reconsider  \ho  degree  of  urgency 
of  the  identified  unsafe  condition  and 
the  requirements  of  this  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
motlification  that  will  addr(!ss  the 
unsafe  condition  addressed  by  this  AD. 
Once  this  modification  is  developed, 
approved.and  available,  the  FAA  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  M  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  ruh;  that  involves  requirements 
affecting  flight  safety  ahd,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All  ' 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiventiss  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-hy-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  bidore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
irrterested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowleilge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  whii:h  the  following 
statement  is  made:  'Comments  to 
Docket  Number  2003-NM-41-AD."  The 
postcard  will  be  date  stamped  aijd 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  1 2866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator^' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  "the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  H.S.C.  10(.(g).  401  U.  447U1. 

§39.13    [Amended] 

2.  Sectit)n  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-04-06    Various  Aircraft:  .\immtimenl 
:}<)-!  ;«l,'i4.  l>.«:kel  200;}-NM-tl-AD. 
.^I)plic(ibilit\:  Aircraft,  curlil'ii  aled  in  nny 
i;ategorv.  eqiiipiiL-d  with  a  Homn  wril  Primus 
II  KNZ-850/-831  InlegratiMi  Navigation  Unit 
having  a  pari  number  idiMitificil  in  Table  1 
of  this  .M);  inchidiiig.  ImiI  nt)l  limiterl  to  BAh! 
Systems  (Operations)  Limited  (letsln-ani) 
Model  4101  airplanes:  Bombardier  BD-700- 
lAlO  series  airplanes;  Bombardier  (;L-21i5- 
OBll  ((:L415  variant)  series  airplanep:  Cessna 
Model  5fi«.  5{iOXL.  and  (>50  airplanes; 
Dassault  Model  Mvstere-Falcon  .'>0  series 
airplanes:  Dornier  Model  328-100  and  -300 
series  airplanes;  Empresa  Brasileira  tie 
■   Aeronaut ic:a  S.A.  (KMBKAEK)  Model  EMB- 
i:<.T  and  -14.T  series  airplanes:  Learjet  Model 
45  airplanes;  Raytheon  Model  Hawker  800XP 
and  Hawker  10()0  airplanes:  and  .Sikorsky 
Model  S-7fiA,  .S-7tiB,  and  S-76C:  aircraft. 
Table  1  of  this  AD  follows: 

Table  1 ,— Integrated  Navigation 
Unit  Part  Numbers 


Part  numbers 


7510100-811 
7510100-831 
7510100-901 
7510100-911 
7510100-921 
7510100-931 


through  7510100-814  inclusive 
through  7510100-834  inclusive 
through  7510100-904  inclusive 
through  7510100-914  Inclusive 
through  7510100-924  inclusive 
through  7510100-934  inclusive 


Note  1:  This  AD  applies  to  Honeywell 
Primus  II  RNZ-850/-H.51  Integrated 
Navigation  Units  installed  on  any  aircraft, 
regardless  of  whether  the  aircraft  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  .subjetl  to  the  requirements  of  this 
AD.  For  aircraft  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acc:ordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliancn:  Required  as  indirated,  unless 
accomplished  previously. 


To  ensure  that  the  flightcrew  has  an 
accurate  glideslope  deviation  indication, 
accomplish  the  following: 

Compliance  Time  for  Action 

(a)  Within  5  days  after  the  effective  date  of 
this  AD.  accomplish  the  requirements  of 
either  paragraph  (b)  or  (c)  of  this  AD. 

Inspection  To  Determine  Part  Number 

(b)  Perform  a  one-time  general  visual 
inspection  of  the  modification  plate  for  the 
Honeywell  Primus  11  NV-850  Navigation 
Receiver  Module;  part  number  7510134-811, 
-831.-901.  or -931;  which  is  part  of  the 
Honeywell  Primus  11  RNZ-850/-851 
Integrated  Navigation  Unit:  to  determine  if 
Mod  "L"  has  been  installed.  The 
modification  plate  is  located  on  the  bottom 
of  the  Honeywell  Primus  II  KNZ-850/-851 
Integrated  Navigation  Unit,  is  labeled  NV- 
850.  and  contains  the  part  number  and  serial 
number  for  the  Honeywell  Primus  II  NV-850 
Navigation  Receiver  Module.  If  Mod  "L"  is 
installed,  the  letter  "L"  will  be  blacked  out. 

(1)  If  Mod  '"L"  l*>  installed,  before  further 
flight,  tlo  paragraph  (t;)  of  this  AD. 

(2)  If  Mod  "L"  is  not  installed,  no  further 
action  is  required  by  this  paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  \  isual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  ins|)ection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
.\.  mirror  may  be  necessary  to  tMihance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditiims  such  as  daylight,  hnngar  lighting, 
flashlight,  or  dro])liglit  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  mav  he  required 
to  gain  proximity  to  the  area  being  checked."' 

Note  3:  For  more  information  on  the 
inspection  specified  in  paragraph  (b)  of  this 
AD,  refer  to  Honeywell  Technical  Newsletter 
A2.3-3850-001,  Revision  1,  dated  January  21, 
2003. 

Aircraft  Flight  Manual  Revision 

(c)  Revise^he  Limitations  section  of  the 
aircraft  flight  manual  (AFM)  to  include  the 
following  statements  (which  may  be 
accomplished  bv  inserting  a  copy  of  the  AD 
into  the  AFM): 

Flight  Limitations  , 

When  crossing  the  Outer  Marker  on 
glideslope.  the  altitude  must  be  verified  with 
the  value  on  the  published  procedure. 

For  aircraft  with  a  single  operating 
glideslope  receiver,  the  approach  may  be 
flow'n  using  normal  procedures  no  lower 
than  Localizer  Only  Minimum  Descent 
Altitude  (MDA). 

For  aircraft  with  two  operating  glideslope 
ret:eivers.  the  aircraft  may  be  flown  to  the 
published  minimums  for  the  approach  using 
normal  procedures  if  both  glideslope 
receivers  are  tuned  to  the  approach  and  both 
crew  members  are  monitoring  the  approach 
using  independent  data  ahd  displays. 


Parts  Installation 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  a  Honeywell  Primus  II 
NV-850  Navigation  Receiver  Module  on 
which  Mod  "L"  has  been  installed,  on  the 
Honeywell  Primus  II  RNZ-850/-851 
Integrated  Navigation  Unit  of  any  airplane, 
unless  paragraph  (c)  of  this  AD  is 
accomplished.  . 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  c:ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  or  Operations  Inspector,  as 
applicable,  who  may  add  comments  and  then 

'Send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO.  • 

Special  Flight  Permits 

(f)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  Ihe  requirements  of  this  .AD 
can  be  arf:om|)lished. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  11.  2003. 

Issued  in  Renton,  Washington,  on  Februarv 
14.  2003. 
Vi  L.  Lipski. 

Managftr.  Transport  Airplane  nirv(turnt('. 

Aircraft  Certification  S(;r\-irr. 

|FR  Do( .  03-4238  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  14 
RIN  290O-AI93 

Recognition  of  Organizations  and 
Accreditation  of  Representatives, 
Attorneys,  and  Agents 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  revises  the 
Department  of  Veterans  Affairs'  (VA) 
existing  procedures  and  requirements 
regarding  recognition  of  service 
organizations  and  accreditation  of  their 
representatives  and  of  agents,  attorneys, 
and  individuals  seeking  to  represent 
claimants  for  benefits  administered  by 
VA.  These  amendments  are  necessary  to 
improve  clarity  and  to  enhance  VA's 
ability  to  assure  high  quality 
representation  of  claimants. 


DATES:  Effective  Date:  February  24, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Sendek  or  Y.  Ken  Lee.  Staff 
Attorneys,  Office  of  the  General  Counsel 
(022),  Department  of  Veterans  Affairs. 
810  Vermont  Ave.,  NVV..  Washington. 
DC  20420.  (202)  273-6315. 

SUPPLEMENTARY  INFORMATION:  On 

November  4.  1998.  VA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register.  63  FR  59495.  We 
proposed  to  make  numerous  minor 
changes  in  the  provisions  governing 
recognition  of  organizations  and 
accreditation  of  representatives,  agents, 
attorneys,  and  individuals  for  purposes 
of  updating,  clarification,  and 
conformity  to  governing  statutes  and  to 
enhance  VA's  ability  to  protect  the 
interests  of  claimants. 

The  public  comment  period  ended  on 
January  4.  1999.  VA  received  sixteen 
comments:  six  from  veterans  sen'ice 
organizations,  six  from  State 
departments  of  veterans  affairs,  and  four 
from  private  attorneys.  These  comments 
are  discussed  below. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
adopt  the  provisions  of  the  proposed 
rule  as  a  final  rule  with  changes 
explained  belgw. 

Section  14.627    Definitions  " 

One  commenter  stated  that  the 
language  "intends  to  file  "  in  the 
definition  of  "claimant"  in  proposed 
§  14.627(g)  is  confusing  and  should  be 
modified  because  there  is  no  way  for  the 
organization  to  ascertain  an  individuals 
future  intentions.  We  believe  that  the 
definition  appropriately  includes 
individuals  who  intend  to  file  an 
application  for  benefits  because 
representation  necessarily  includes 
preliminary  development  and 
preparation  of  the  application.  However, 
in  order  to  alleviate  concern  that  a 
representative  may  not  be  able  to 
identif\-  claimants  based  on  their 
intention,  we  have  amended  §  14.627(g) 
to  prpvide  that  a  claimant  is  one  who 
has  filed  or  has  expressed  to  a 
representative,  agent,  or  attorney  his  or 
her  intention  to  file  an  application  for 
•benefits. 

One  commenter  requested 
clarification  of  the  definition  of 
"facilities"  under  proposed  §  14.627{j). 
but  provided  no  explanation  of  what 
may  be  unclear  about  the  proposed 
definition.  We  find  the  definition  clear 
in  encompassing  office  equipment  and 
furniture  that  promote  efficient  office 
operations,  and  adjacent 
accommodations,  such  as  parking  space, 
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needed  to  facilitate  access  to  office 
space. 

Section  14.628    Recognition  of    . 
Orgahizations 

One  commenter  recommended 
clarification  of  tlie  term  "region"  in 
proposed  §  14.ti28(a)(2)(v),  for  piirposes 
of  dfUermining  vvhetiior  an  organization 
is  sufficiently  diversified  geographically 
to  qualify  as  a  national  organization.  To 
clarify  this  provision  and  to  provide 
objective  standards,  wre  changed  the 
"Geographic  diversification" 
requirement  to  recjuire  either  one  or 
more  posts,  chapters,  or  offices  in  at 
least  ten  states,  or  t)ne  or  more  members 
in  at  least  twenty  states. 

Three  commenters  expressed 
concerns  regarding  the  phrase  "funded 
by  a  State  government"  for  purposes  f)f 
determining  whether  an  organization 
qualifies  as  a  State  organization  as 
described  in  proposed  §  14.B28(b).  Two 
commenters  asked  about  the  extent  to 
which  an  organization  must  be  funded 
by  a  State  in  ordt^r  to  meet  this 
requirement  and  one;  also  asked  whether 
a  local  group  that  receives  some  State 
funding  could  qualify.  Another 
commenter  suggested  that  a  State 
agency  should  not  be  disqualified  under 
this  section  if  it  shares  facilities  with  a 
private  organization  that  shares  the  cost 
of  the  facilities.  To  address  the  stated 
concerns,  we  have  amended  §  14.fi28(b) 
to  specify  that  an  organization  must  he 
"primarily"  funded  by  a  Statt;  in  order 
to  qualify  under  that  section. 

In  proposed  *?  14.t>28(d){l)(i),  we  are 
maintaining  the  existing  requirement 
that  an  organization  requesting 
recognition  demonstrate  that 
recognition  would  benefit  veterans.  This 
requirement  was  inadvert(Mitly  omitted 
in  the  proposed  amendment  to  §  14.(i28. 

One  commenter  suggested  that 
proposed  t>  14.B28(d){l)(iv)(A)  state  that 
State  organizations  not  be  required  to 
provide  representation  before  the  Board 
of  Veterans'  Appeals  in  Washington, 
DC.  if  claimants  are  properly  notified  in 
writing  of  this  limitation  in  service.  We 
believe  that  this  situation  is  adequately 
covered  in  §  14.fi28(d)(l)(iv)  as 
proposed  and  therefore  make  no  change 
based  on  this  comment. 

One  commenter  ttxpressed  concern 
that  proposed  §§  14.B27(h)  and 
14.f)28(d)(l)(iv)(B)  could  be  interpreted 
as  precluding  a  servi-ce  organization 
from  declining  representation  in  a 
frivolous  claim,  a  claim  where  a  proper 
representative-client  relationship  cannot 
be  maintained,  or  a  claim  where  a 
conflict  of  interest  exists  on  the  part  of 
the  organization,  unle.ss  the  organization 
had  previously  submitted  a  statement  of 
policy  pursuant  to  proposed 


§  14.628(d)(l)(iv)(B)  stating  its  intention 
with  respect  to  such  claims.  The 
commenter  stated  that  service 
organizations  should  be  given  the  same 
discretion  to  decline  representation  as 
private  attorneys  have  in  such  instances. 

Another  commenter  reque.sted 
clarification  of  whether,  under  the 
definition  of  "complete  claims  service" 
in  proposed  §  14.627(h).  a  representative 
can  elect  not  to  join  in  an  administrative 
appeal.  A  third  commenter  requested 
clarification  of  whether  an  organization 
or  an  individual  representative  may 
determine  whether  to  provide 
repre.sentation  in  a  particular  case. 

Pursuant  to  proposed 
«il4.628(d)(l)(iv).  in  order  to  be 
recognized,  an  organization  must 
provide  complete  claims  service  or  give 
written  notice  of  any  limitation  in  its 
claims  service.  "Complete  claims 
service"  is  defined  in  §  14.627(h)  as 
including  representation  through 
completion  of  an  administrative  appeal. 

These  provisions  are  intended  to 
(insure  that  a  recognized  organization 
maintains  a  policy  and  capability  of 
providing  each  claimant  with 
representation  throughout  the  course  of 
a  claim  and  administrative  appeal  or 
provide  written  notice  of  limitations  in 
service  and  advice  concerning 
alternative  service.  They  are  not 
intended  to  limit  the  organization's 
discretion  to  determine  whether  an 
appeal  is  appropriate  in  a  particular 
f:laim  or  to  decline  representation  in  an 
individual  case  where  the 
circumstances  of  the  case  made 
repre-sentation  by  the  organization 
impracticable  or  inappropriate.  So  long 
as  an  organization  has  a  policy  and 
capability  of  providing  complete  claims 
service,  the  requirement  for  recognition 
will  be  met  regardless  of  whether  the 
organization  or  an  individual 
representative  of  the  organization 
determines  that  an  administrative 
appeal  is  not  appropriate  based  on  the 
facts  and  law  in  an  individual  case  and 
chooses  not  to  participate  in  the  appeal 
or  that  based  on  the  circumstances  of  a 
particular  case  representation  is 
rendered  impracticable  or  inappropriate 
due  to  the  frivolous  nature  of  the  claim, 
the  inability  to  maintain  an  appropriate 
representative-claimant  relationship,  or 
the  potential  for  a  conflict  of  interest  on 
the  part  of  the  organization  if 
■    representation  is  provided.  A  note  has 
been  added  following 
§14.628(d)(l)(iv)(B)  to  clarify  this  point. 
One  commenter  suggested  that  it  may 
be  impossible  to  adequately  mcmitor 
individual  representatives  to  "ensure 
proper  handling  of  claims"  as  required 
by  proposed  §  14.628(d)(l)(v)  if 
claimants  are  permitted  under  proposed 


§  14.631(c)  to  designate  a  specific 
individual  service  organization 
representative  as  their  sole 
representative.  The  commenter 
expressed  concern  that  in  such  a  case 
the  organization  would  lack  access  to 
records  needed  to  properly  monitor  the 
claim.  Regardless  of  whether  a  claimant 
designates  an  individual  or  a  service 
organization  in  a  power  of  attorney,  it  is 
a  fundamental  responsibility  of  an 
organization  to  ensure  that  its 
representative  provides  appropriate 
assistance  to  claimants.  Although  the 
option  for  a  claimant  to  designate  an 
individual  representative  as  his  or  her 
sole  representative  may  present  some 
difficulty  to  an  organization  in 
monitoring  its  representatives,  this 
difficulty  could  be  addressed  by  the 
organization  requiring  specific  reports 
from  its  representatives  regarding  their 
activities  or  by  the  organization 
requiring  its  representatives  to  decline 
individual  appointments. 

One  commenter  asserted  that 
proposed  §  14.628(e)  creates  an 
inequitable  if  not  unlawful  situation  by 
providing  that  only  the  Secretary  is 
authorized  to  recognize  service 
organizations  but  that  the  General 
Counsel  is  authorized  to  deny 
recognition  to  service  organizations.  The 
commenter  suggested  that  both  powers 
should  reside  with  either  the  Secretar>' 
or  the  General  Counsel.  In  light  of  this 
comment,  we  have  determined  that  the 
authority  to  grant  or  deny  recognition  to 
an  organization  should  reside  with  the 
Secretary  and  have  amended  §  14.628(e) 

accordingly. 

We  also  note  that  electronic  Fding,  via 
electronic  mail  or  facsimile,  of 
information  provided  to  VA  under 
§  14.628  is  acceptable. 

Section  14.629     Requirements  for 
Accreditation  of  Senice  Organization 
Representatives:  Agents:  and  Attorneys 

One  commenter  argued  that  the 
current  introductory  text  of  §  14.629 
permitting  an  "appropriate"  VA  official 
to  appeal  a  regional  counsel's 
determination  regarding  the 
qualifications  of  a  .service  organization 
representative  should  not  be  revised  by 
substitution  of  reference  to  a 
"concerned"  VA  official,  as  proposed. 
The  commenter  suggested  that  a 
"concerned"  official  could  include  one 
motivated  by  purely  personal  ir^terests. 
This  change  was  intended  to  provide 
greater  specificity  in  the  regulation. 
Further,  it  cannot  be  presumed  that  VA 
officials  will  take  official  actions  based 
on  improper  motives.  However,  to 
further  enhance  the  specificity  of  the 
provision,  we  have  revised  the 
introductory  text  of  §  14.629  to  refer  to 
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an  appeal  by  an  Adjudication  Officer  or 
Service  Center  Manager. 

Several  commenters  addressed 
aspects  of  the  testing  requirements  in 
proposed  §§  14.629(a)(2)(ii)  and 
14.G29(b)(2).  These  comments 
evidenced  a  misconception  that  the 
examination  requirements  would  apply 
to  all  service  organization 
representatives.  In  fact,  these 
requirements,  which  already,exist  in 
current  regulations,  apply  respectively 
only  to  county  veterans  service  officers 
recommended  for  accreditation  by  State 
organizations  and.to  applicants  for 
accreditation  as  claims  agents.  In  light 
of  this  misunderstanding,  we  make  no 
change  based  on  these  comments. 

One  commenter  expressed  the  view 
that  the  claims-agent  testing 
requirement  should  be  applied  to  all 
applicants  for  accreditation.  Veterans 
service  organizations  generally  conduct 
their  own  training  and  testing  programs 
or  contract  for  training  and  testing  of  the 
representatives  in  order  to  assure  proper 
handling  of  claims.  VA  is  aware  of  no 
evidence  that  this  system  is  not  working 
adequately.  Accordingly,  we  see  no 
need  for  imposition  of  a  requirement 
that  all  applicants  for  accreditation  be 
tested  by  VA. 

To  promote  consistency  with 
regulations  and  practices  governing 
access  to  Veterans  Benefits 
Administration  automated  claims 
records,  we  are  adding  a  note  at  the  end 
of  §  14.629  to  clarify  that  persons 
working  under  the  supervision  of  a 
claimant's  designated  representative 
may  qualify  for  read-only  access  to  the 
claimant's  Veterans  Benefits 
Administration  automated  claims 
records. 

Section  14.631     Powers  of  Attorney 

One  commenter  questioned  the 
proposal  in  proposed  §  14.631(a)(2)  to 
require  the  submission  of  a  power  of 
attorney  to  the  VA  "regional  office  that 
has  jurisdiction  over  the  claim."  That 
section  currently  requires  that  the 
power  of  attorney  be  submitted  to  the 
"appropriate"  VA  office.  The 
commenter  argued  that  the  change  is 
inconsistent  with  VA's  practice  of 
accepting  claims  at  facilities  other  than 
regional  offices  and  would  require 
claimants,  in  certain  instances,  to 
submit  powers  of  attorney  and  claims  to 
different  offices.  Based  on  this 
comment,  we  have  determined  to  retain 
the  current  wording  of  §  14.631(a')(2). 

The  same  commenter  stated  that  an 
additional  provision  should  be  added  to 
§  14.631(c)  permitting  a  service 
organization  to  file  with  VA  a  notice 
that  it  will  not  allow  the  appointment  of 
an  individual  accredited  representative 


of  the  ftrganization  as  the  sole 
representative  of  a  claimant.  The 
commenter  stated  that  the  appointment 
of  specific  representatives  would  impair 
the  ability  of  the  organization  to 
exercise  management  control  over  its 
operations.  Two  other  commenters 
expressed  the  belief  that  a  claimant     • 
should  niJt  be  permitted  to  appoint  an 
individual  representative  in  a  power  of 
attorney,  as  would  be  permitted  undijr 
proposed  <?  14.B31(c).  Proposed 
§  14.B31(c)  is  intended  to  reflect  the 
amendment  to  38  U.S.C.  5902(c)  made 
by  Public  Law  104-27.5.  That  statute 
clearly  reflects  Congress"  judgment  that 
a  claimant  may  under  certain 
circumstances  choose  to  appoint  an 
individual  accredited  service 
organization  representative  as  his  or  her 
sole  representative.  We  i\ote.  however, 
that,  notwithstanding  the  referenced 
statute,  service  organizations  retain 
management  authority  over  their 
representatives,  may  direct  them  not  to 
accept  individual  appointments,  and 
may  request  cancellation  of  their 
accreditation  if  they  fail  to  follow 
organization  policy  in  this  regard.  .Such 
matters  involve  issues  of  internal 
service  organization  operations  that 
need  not  be  addressed  in  the 
regulations. 

One  commenter  suggested  that,  in 
light  of  proposed  §  14.631(d).  which 
permits  a  service  organization  or 
individual  named  in  a  claimartt's  power 
of  attorney  to  decline  appointment  as  a 
claimant's  representative,  the  power-of- 
attorney  form  should  incorporate  an 
acceptance  space  that  must  be  signed  by 
the  accredited  representative  to  make 
the  appointment  operative.  Because 
recognized  ser\'ice  organizations  are 
generally  expected  to  provide 
representation  to  each  claimant 
requesting  assistance,  we  believe  it  is 
not  unreasonable  to  require  service 
organizations  and  their  representatives 
to  decline  an  appointment  by  written 
notification  to  the  claimant  and  VA. 
Written  notification  to  VA  may  be 
submitted  via  hand  delivery,  mail, 
electronic  mail,  or  facsimile. 
Accordingly,  we  have  adopted  proposed 
§  14.631(d)  without  change,  but  have 
added  a  note  to  that  provision  clarif\'ing 
the  acceptable  means  of  submission  of 
notification  to  VA. 

Section  14.633     Termination  of 
Accreditation  of  Agents,  Attorneys,  and 
Representatives 

We  received  numerous  comments  on 
various  aspects  of  our  proposed 
amendments  to  §  14.633.  governing 
termination  of  accreditation.  In  light  of 
these  comments,  we  are  undertaking  a 
full  reevaluation  of  that  section  of  the 


regulation  and  plan  to  publish  a  revised 
proposal  concerning  that  provision  in 
the  future.  Accordingly,  we  are  not 
adopting  any  changes  to  tj  14.633  at  this 
time. 

Section  14.635  '  Office  Space' and 
Facilities 

One  commenter  staled  the  belief  that 
an  appeal  process  is  needed  to  prev(;nt 
arbitrary  and  capricious  decisions  from 
being  made  by  VA  facility  din^.tors. 
who  have  discretion  under  propos(>d 
§  14.635  to  withdraw  office  spaiie  and 
facilities  previously  granled'to  an 
organization  and  to  reassign  the  space  to 
another  organization.  As  stated  in 
proposed  *?  14.635(b).  final  decisions 
regarding  allocation  of  office  space  and 
facilities  will  be  made  by  the  Under 
Secretary  for  Benefits  in  the  case  of  a 
facility  under  the  control  of  the  Volerans 
Benefits  Administration.  Thus,  if  any 
organization  feels  that  space  has  beea 
withdrawn  by  a  facility  director  in  an 
arbitraiT  manner,  the  organization  may 
appeal  the  matter  to  the  Under 
Secretary'.  This  should  provide  a 
sufficient  safeguard  against  drbitrary 
decisionmaking.  We  have  added  a 
reference  to  the  regulaticm  to  provide  for 
final  decision  by  the  Under  Secretary'  for 
Health  in  the  case  of  a  facility  under  th^, 
control  of  the  Veterans  Health 
Administration. 

Another  commenter  suggested  that 
office  space  currently  assigned  to 
accredited  representatives  should  not  he 
subject  to  withdrawal.  Under  38  U.S.C. 
5902(a)(2).  VA  may.  on  a  discretionary 
basis,  furnish  space  and  facilities,  if 
available,  to  organizations  engaged  in 
claim  representation.  Guaranteeing 
space  to  representativ'es  currently 
occupying  such  space  would  interfere 
with  VA's  ability  to  accomplish  its 
mission  by  using  its  facilities  in  the 
most  efficient  manner.  Accordingly,  we 
have  not  adopted  this  suggestion. 

Applicability  of  Regulations 

Three  commenters  asked  whether  the 
proposed  amendments  would  apply  to 
organizations  and  representatives 
already  recognized  or  accredited.  As  to 
organizations,  current  regulations  at  38 
CFR  14.628(a)(1)  and  (f).vvhich  would 
not  be  changed  by  these  amendments, 
reflect  VA's  understanding  that 
organizations  must  continue  to  meet 
regulatory  requirements  for  recognition 
i&  order  to  retain  that  recognition. 
Existing  organizations  would  be 
expected  to  meet  the  amended 
requirements  subsequent  to  their 
effective  date.  However.  VA  has  no 
plans  to  conduct  a  review  of  already* 
recognized  organizations  to  assure 
compliance  with  the  revised 


8544 


Federal  Register/ Vol.  68.  No.  36 /Monday.  Fehmary  24.  2003 /Rules  and  Regulations 


rcquiroment.s.  As  to  individual 
represuntativDS.  those  already  accredited 
need  not  reapply  for  accreditation  under 
the  amended  regulations,  nor  must  new 
powers  of  attorney  he  suhmitted  to 
replace  powers  of  attorney  currently  in 
force. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1.5.32.  that  agencies 
prepare  an  assessment  of  antici|)ated 
costs  and  henefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  f)f 
SH)0  million  or  more  in  any  given  year. 
This  final  rule  w'ould  have  no 
consequential  effect  on  State,  local,  or 
tribal  gcivernmenls. 

Paperwork  Reduction  Act 

This  document  contains  provisions 

constituting  a  collection  of  information 

at  38  CFR  14.(i29(b)  under  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501-3521).  Accordingly,  the  Qffii:e  of 

Management  and  Budget  (OMB)  has 

approved  the  information  collection 

r(!quir«!m<mts  for  §  14.ti29(b)  and  has 

assigned  an  OMB  control  number  2900- 

Ofi05. 

I 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Managt^ment  and  Budget 
under  Executive  Order  12861). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
adoption  of  these  amendments  will  not 
have  a  significant  ec:onomic:  impact  on 
.  a  substantial  number  of  smallentities  as 
.  thev  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  (iOl-612. 
Bec:ause  this  action  merely  clarifies 
.  VA's  procedures  concerning  the 
accreditati(Hi  and  recognition  of 
claimant  representatives,  it  will  not 
require  significant  changes  in  operations 
for  those  affected  by  the  rule.  Therefore, 
pursuant  to  5  U,S.C.  605(h).  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  Hexibility  analysis 
requirements  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  14 

Administrative  practice  and 
procedure.  Claims.  Courts.  Foreign 
relations.  Government  employees. 
Lawyers,  Legal  si^rvicos.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Trusts  and- 
trustees.  Veterans. 


Apprnveci;  NovHmb«r  IH.  2U02. 
Anthony  J.  Principi. 
Srnrlan  of  Vrh-mns  . V/""> 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  14  is  amended  as 
follows: 

PART  14— LEGAL  SERVICES, 
GENERAL  COUNSEL 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authnrilv:  .5  11..S.C:.  :101;  2H  IL.S.C.  2071- 
:;()»{):  Mi  li.'.S.C.  .-.01(h).  5\2.  .51.1,  .5502.  5!M)2- 
59t)5.  2«  CPK  pari  14.  appendix  lo  pari  14. 
imli'ss  olhurwist!  nottui. 

2.  Section  14.626  is  revised  to  read  as 
follows: 

§14.626    Purpose. 

The  purpose  of  the  regulation  of 
representatives  is  to  ensure  that 
claimants  for  Department  of  Veterans 
Affairs  benefits  have  responsible, 
qualificid  representation  in  the 
preparation,  presentation,  and 
prosecution  of  claims  for  veterans' . 
benefits. 

(Aulhnrity:  3H  U.S.C.  .501(h).  .5902.  .5903. 
5*104) 

3.  Section  14.627  is  amended  bv: 

A.  Redesignating  paragraphs  (h).  (i). 
(j).  and  (k)  as  paragraphs  (k).  (I),  (m). 
and  (n).  respectively. 

B.  Revising  paragraph  (g). 

C.  Adding  new  paragraphs  (h).  (i).  and 

(i).  ■     -  ^ 

O.  Adding  an  authority  citation  at  the 
end  of  the  section. 
The  revision  and  additions  read  as 

follows; 

§14.627     Definitions.  • 

***** 

(g)  Claimnnl  means  a  perscm  who  has 
filed  or  has  expressed  to  a 
representative,  agent,  or  attorney  an 
intention  lo  file  a  written  application  for 
determination  of  entitlement  to  benefits 
provided  under  title  38.  United'States 
Code,  and  implementing  directives. 

(h)  Complpte  claims  senicp  means 
representation  of  each  claimant 
requesting  assistance,  from  the  initiation 
of  a  claim  until  the  completion  of  any 
potential  administrative  appeal. 

(i)  Cross-accreditation  means  an 
accreditation  based  on  the  status  of  a 
representative  as  an  accredited  and 
functioning  representative  of  another 
organization. 

(j)  Facilities  means  equipment  and 
furnishings  that  promote  the  efficient 
operation  of  an  office,  and  adjacent 
accommodations,  which  are  needed  to 
facilitate  access  to  office  space. 
***** 

(Authority:  38  U.S,C.  501(a).  .5902.  5903. 
3904) 


4.  Section  14.628  is  amended  by: 

A.  Revising  the  paragraph  heading  in 
paragraph  (c). 

B.  Removing  paragraph  (e). 

C.  Redesignating  paragraphs  (f)  and 
(g)  as  paragraphs  (e)  and  (f), 
respectively. 

D.  Revising  paragraphs  (a)(2).  (b),  (d), 
and-newlv  redesignated  paragraph  (e). 

E.  Revising  the  information  collection 
parenthetical  at  the  end  of  the  section. 

The  revisions  read  as  follows: 

§  1 4.628    Recognition  of  organizations. 

***** 

(a)*   *   * 

(2)  It  satisfies  the  following       - 

requirements: 

(i)  Requirements  set  forth  in 
paragraph  (d)  of  this  section,  including 
information  required  to  be  submitted 
under  that  paragraph; 

(ii)  In  the  case  of  a  membership 
organization,  membership  of  2,000  or 
more  persons,  as  certified  by  the  head 
of  the  organization; 

(iii)  Capability  and  resources  to 
provide  repr<;senlation  to  a  sizable 
number  of  claimants; 

(iv)  Capability  to  represent  claimants 
beff)re  the  Board  of  Veterans'  Appeals  in 
Washington,  D.C.:and 

(v)  Geographic  diversification,  i.e.. 
either  one  or  more  posts,  chapters,  or 
offices  in  at  least  ten  states,  or  one  or 
more  members  in  at  least  twenty  states. 

(b)  State  organization.  An 
organization  created  and  primarily 
funded  by  a  State  government  for  the 
purpose  of  serving  the  needs  of  veterans 
of  that  State  may  be  recognized.  Only 
one  such  organization  may  be 
recognized  in  eai;h  State. 

(c)  Regional  or  local  organization. 
*   *   * 

(d)  Requirements  for  recognition.  (1) 
In  order  to  be  recognized  under  this 
section,  an  organization  shall  meet  the 
following  requirements: 

(i)  Have  as  a  primary  purpose  serving 
veterans.  In  establishing  that  it  meets 
this  recjuirement.  an  organization 
requesting  recognition  shall  submit  a 
statement  establishing  the  purpo.se  of 
the  organization  and  that  veterans 
would  benefit  by  recognition  of  the 
organization. 

(ii)  Demonstrate  a  substantial  service 
commitment  to  veterans  either  by 
showing  a  sizable  organizational 
membership  or  by  showing  performance 
of  veterans'  services  to  a  sizable  number 
of  veterans.  In  establishing  that  it  meets 
this  requirement,  an  organization 
requesting  recognition  shall  submit: 
f  (A)  The  number  of  members  and 
number  of  posts,  chapters,  or  offices  and 
their  addresses; 

(B)  A  copy  of  the  articles  of 
incorporation,  constitution,  charter,  and 
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bylaws  of  the  organization,  as 
appropriate; 

(C)  A  description  of  the  services 
performed  or  to  be  performed  in 
connection  with  programs  administered 
by  the  Department  of  Veterans  Affairs, 
with  an  approximation  of  the  number  of 
veterans,  survivors,  and  dependents 
served  or  to  be  served  by  the 
organization  in  each  type  of  service 
designated;  and 

(Dl  A  description  of  the  type  of 
services,  if  any,  performed  in 
connection  with  other  Federal  and  State 
programs  which  are  designed  to  assist 
former  Armed  Forces  personnel  and 
their  dependents,  with  an 
approximation  of  the  number  of 
veterans,  survivors,  and  dependents 
served  by  the  organization  under  each 
program  designated. 

(iii)  Commit  a  significant  portion  of 
its  assets  to  veterans'  services  and  have 
adequate  funding  to  properly  perform 
those  services.  In  establishing  that  it 
meets  this  requirement,  an  organization 
requesting  recognition  shall  submit: 

(A)  A  copy  of  the  last  financial 
statement  of  the  organization  indicating 
the  amount  of  funds  allocated  for 
conducting  particular  veterans'  services 
(VA  may,  in  cases  where  it  deems 
necessary,  require  ah  audited  financial 
statement);  and 

,(B)  A  statement  indicating  that  use  of 
the  organization's  funding  is  not  subject 
to  limitations  imposed  under  any 
Federal  grant  or  law  which  would 
prevent  it  from  representing  claimants 
before  the  Department  of  Veterans 
Affairs, 

(iv)  Maintain  a  policy  and  capability 
of  providing  complete  claims  service  to 
each  claimant  requesting  representation, 
or  give  written  notice  of  any  limitation 
in  its  claims  service  with  advice 
concerning  the  availability  of  alternative 
sources  of  claims  service.  Except  as 
provided  in  paragraphs  (d)(l)(iv)(A)  and 
(B)  of  this  section,  in  establishing  that 
it  meets  this  requirement,  an 
organization  requesting  recognition 
shall  submit  evidence  of  its  capability  to 
represent  claimants  before  Department 
of  Veterans  Affairs  regional  offices  and 
before  the  Board  of  Veterans'  Appeals. 

(A)  If  an  organization  does  not  intend 
to  represent  claimants  before  tlie  Board 
of  Veterans'  Appeals,  the  organization 
shall  submit  evidence  of  an  association 
or  agreement  with  a  recognized  service 
organization  for  the  purpose  of 
representation  before  the  Board  of 
Veterans'  Appeals,  or  the  proposed 
method  of  informing  claimants  of  the 
limitations  in  service  that  can  be 
provided,  with  advice  concerning  the 
availability  of  alternative  sources  of 
claims  service. 


(B)  If  an  organization  does  not  intend 
to  represent  each  claimant  requesting 
assistance,  the  organization  shall  submit 
a  statement  of  its  policy  concerning  the 
selection  of  claimants  and  the  proposed 
method  of  informing  claimants  of  this 
policy,  with  advice  concerning  the 
availability  of  alternative  sources  of 
claims  service. 

Note  to  Paragraph  (d)(l)(iv):  An 

organization  may  be  considered  to  provide 
complete  claims  service  notwithstanding  the 
exercise  of  discretion  to  determine  that 
provision  of  representation  in  a  particular 
case  is  impragticable  or  inappropriate 
because,  under  the  circumstances,  the  facts 
or  law  do  not  support  the  filing  of  a  claim 
or  appeal,  an  appropriate, representative- 
claimant  relationship  cannot  be  maintained, 
or  representation  would  give  rise  to  a  conflict 
of  interest  on  the  part  of  the  organization. 

(v)  Take  affirmative  action,  including 
training  and  monitoring  of  accredited 
representatives,  to  ensure  proper 
handling  of  claims.  In  establishing  that 
it  meets  this  requirement,  an 
organization  requesting  recognition 
shall  submit: 

(A)  A  statement  of  the  skills,  training, 
and  other  qualifications  of  current  paid 
or  volunteer  staff  personnel  for  handling 
veterans'  claims;  and 

(B)  A  plan  for  recruiting  and  training 
qualified  claim  representatives, 
including  the  number  of  hours  of  formal 
classroom  instruction,  the  subjects  to  be 
taught,  the  period  of  on-the-job  training, 
a  schedule  or  timetable  for  training,  the 
projected  number  of  trainees  for  the  first 
year,  and  the  name(s)  and  qualifications 
of  the  individual(s)  primarily 
responsible  for  the  training. 

(2)  In  addition,  the  organization 
requesting  recognition  shall  supply: 

(i)  A  statement  that  neither  the 
organization  nor  its  accredited 
representatives  will  charge  or  accept  a 
fee  or  gratuity  for  service  to  a  claimant 
and  that  the  organization  will  not 
represent  to  the  public  that  Department 
of  Veterans  Affairs  recognition  of  the 
organization  is  for  cmy  purpose  other 
than  claimant  representation;  and 

(ii)  The  names,  titles,  and  addresses  of 
officers  and  the  official(s)  authorized  to 
certify  representatives. 

(e)  Recognition  or  denial.  Only  the 
Secretary  is  authorized  to  recognize 
organizations.  Notice  of  the  Secretary's 
determination  on  a  request  for 
recognition  will  be  sent  to  an 
organization  within  90  days  of  receipt  of 
all  information  to  be  supplied. 
***** 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0439.) 

5.  Section  14.629  is  amended  by: 


A.  Revising  the  section  heading  and    - 
introductory  text. 

B.  Removing  paragraphs  (a)(l)(i) 
through  (a)(l)(iii). 

C.  Revising  paragraph  (a)  introductory 
text,  paragraph  (a)(1),  paragraph 
(a)(2)(ii),  and  the  authority  citation  at 
the  end  of  paragraph  (a). 

D.  Revising  paragraphs  (b)  and  (c). 

E.  Revising  the  information  collection 
parenthetical  at  the  end  of  the  section. 

The  revisions  read  as  follows: 

§  1 4.629    Requirements  for  accreditation  of 
service  organization  representatives; 
agents;  and  attorneys. 

The  Regional  Counsel  of  jurisdiction 
will  resolve  any  question  of  current 
qualifications  of  a  service  organization 
representative,  agent,  or  attorney.  The 
claimant,  the  service  organization 
representative,  agent,  or  attorney,  or  an 
official  of  the  organization  for  which 
such  person  acts,  or  a  Department  of 
Veterans  Affairs  Adjudication  Officer  or 
Service  Center  Manager  may  appeal 
such  determination  to  the  General 
Counsel.  . 

(a)  Service  Organization 
Representatives.  A  recognized 
organization  shall  file  with  the  Office  of 
the  General  Counsel  VA  Form  21 
(Application  for  Accreditation  as 
Service  Organization  Representative)  for 
each  person  it  desires  accredited  as  a 
representative  of  that  organization.  In 
recommending  a  person,  the 
organization  shall  certify  that  the 
designee: 

(1)  Is  of  good  character  and  reputation 
and  has  demonstrated  an  ability  to 
represent  claimants  before  the 
Department  of  Veterans  Affairs; 

(2)  *   *    * 

(ii)  Has  successfully  completed  a 
course  of  training  and  an  examination 
which  have  been  approved  by  a 
Regional  Counsel  with  jurisdiction -for 
the  State;  and 


(Authority:  38  U.S.C.  501(a).  5902) 

(b)  Agents.  (1)  An  individual  desiring 
accreditation  as  an  agent  must  establish 
that  he  or  she  is  of  good  character  and 
reputation  and  is  qualified  to  render 
assistance  to  claimants  in  the 
presentation  of  their  ciaim{s).  An 
individual  desiring  accreditation  as  an 
agent  must  file  a  completed  application 
with  the  Office  of  the  General  Counsel 
on  VA  Form  21a  on  which  the  applicant 
submits  the  following: 

(i)  His  or  her  full  name  and  business' 
address; 

(ii)  Information  concerning  the 
applicant's  military  and  civilian 
employment  history  (inqiuding 
character  of  militan,-  discharge,  if 
applicable); 
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(iii)  Information  concerning 
repre.sentation  provided  by  the 
applicant  before  any  department, 
agency,  or  liureau  t)f  the  Federal 
government: 

(iv)  Information  concerning  any 
criminal  background  of  the  applicant; 

(v)  Information  concerning  whether 
the  applicant  has  mer  been  determined 
mentally  incompetent  or  hospitalized  as 
a  result  of  a  mental  disease  or  disability, 
or  is  currently  under  treatment  for  a 
mental  disease  or  disability; 

(vi)  Informatitm  concerning  whether 
the  applicant  was  previously  accredited 
as  a  representative  of  a  veterans  service 
organization  and.  if  so.  whether  that 
•accreditation  was  terminated  or 
.suspended  by  or  at  the  request  of  that 
organization; 

(vii)  The  names,  addresses,  and  phone 
numbers  of  three  character  references; 

and 

(viii)  Information  relevant  to  whether 
or  not  the  applicant  has  any  physical 
limitations  which  would  interfere  with 
the  completion  of  a  comprehensive 
written  examination  administered  under 
the  supervision  of  a  VA  Regional 
Coimsel. 

(2)  Applicants  must  achieve  a  score  of 
75  percent  or  more  on  a  written 
examination  administered  by  VA  as  a 
prerequisite  to  accreditation.  No 
applicant  shall  be  allowed  to  sit  for  the 
examination  more  than  twice  in  any  6- 
month  period. 
(Aiiltiorily:  38  I'-S-C.  P01(h).  .5<1(14) 

(c)  Attorn f'vs.  (1)  An  attorney  may 
represent  a  claimant  upon  submissicm  of 
authorization  as  described  in  §  14.fi31(a) 
or  (b). 

(2)  If  the  claimant  consents  in  writing, 
an  attorney  associated  or  affiliated  with 
the  claimant  s  attorney  of  record  or 
employed  by  the  same  legal  services 
office  as  the  attorney  of  record  may 
assist  in  the  representation  of  the 
claimant. 

(3)  A  legal  intern,  law  student,  or 
paralegal  may  not  be  independently 
accredited  to  represent  claimants  under 
this  paragraph.  A  legal  intern,  law 
student,  or  certified  paralegal  may  assist 
in  the  preparation,  presentation,  or 
prosecution  of  a  claim,  under  the  direct 
supervision  of  an  attorney  of  record 
designated  under  «» 14.631(a)  or  (b).  if 
the  claimant's  written  consent  is 
furnished  to  the  Department  of  Veterans 
Affairs.  Such  consent  must  specifically 
state  that  participation  in  all  aspects  of 
the  claim  by  a  legal  intern,  law  student, 
or  paralegal  furnishing  written 
authorization  from  the  attorney  of 
record  is  authorized.  In  addition, 
suitable  authorization  for  access  to  the 
claimant's  records  must  be  provided  in 


order  for  such  an  individual  to 
participate.  The  supervising  attorney 
must  be  present  at  any  hearing  in  which 
a  legal  intern,  law  student,  or  paralegal 
participates.  (See  §  20.606). 

(4)  Unless  revoked  by  the  claimant, 
consent  provided  under  paragraph  (c)(2) 
or  paragraph  (c)(3)  of  this  section  shall 
remain  effective  in  the  event  the 
claimant's  original  attorney  is  replaced 
as  attorney  of  record  by  another  member 
of  the  same  law  firm  or  an  attorney 
employed  by  the  same  legal  services 
office. 

Note  to  §  14.629:  A  lebai  intern,  law 
stiulwit,  paralegal,  or  veterans  servir.e 
organization  support-staff  person,  working 
under  the  supervision  of  an  individual 
designated  under  §  14.631(a)  as  the 
claimants  reprosefrttttive,  attorney,  or  agent, 
mav  qualify  for  read-only  access  to  pertinent 
Veterans  Benefits  Administration  automated 
claims  records. 

(Authority;  3a  U.S.C.  501(a).  5904) 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
numbers  2900-0018  and  2900-0605.) 

6.  Section  14.630  is  revised  to  read  as 
follows: 

§  1 4.630    Authorization  for  a  particular 
claim.  < 

(a)  Anv  person  may  be  authorized  to 
prepare,  present,  and  prosecute  one 
claim.  A  proper  power  of  attorney,  and 
a  statement  signed  by  the  person  and 
the  claimant  that  no  compensation  will 
be  charged  or  paid  for  the  services,  shall 
be  filed  with  the  office  where  the  claim 
is  presented.  A  signed  writing,  which 
may  be  in  letter  form,  identifying  the 
claimant  and  the  type  of  benefit  or  relief 
sought,  specifically  authorizing  a  named 
individual  to  act  as  the  claimant's 
representative,  and  further  authorizing 
direct  access  to  records  pertinent  to  the 
claim,  will  be  accepted  as  a  power  of 
attorney. 

(b)  Representation  may  be  provided 
by  an  individual  pursuant  to  this 
section  one  time  only.  An  exception  to 
this  limitation  may  be  granted  by  the 
General  Counsel  in  unusual 
circumstances.  Among  the  factors  which 

■  may  be  considered  in  determining 
whether  an  exception  will  be  granted 
are: 

(1)  The  number  of  accredited 
representatives  and  claims  agents 
operating  in  the  claimant's. geographic 
region; 

(2)  Whether  the  claimant  has 
unsuccessfully  sought  representation 
from  other  sources; 

(3)  The  nature  and  status  of  the  claim; 
and 


(4)  Whether  there  exists  unique 
circumstances  which  would  render 
alternative  representation  inadequate. 

(Authority:  38  U.S.C.  501(a).  590:t) 

7.  Sections  14.631  is  amended  by: 

A.  Revising  paragraph  (a)  introductory 
text. 

B.  Removing  paragraphs  (c)(3)  and  (e). 

C.  Redesignating  paragraphs  (b).  (c). 
and  (d)  as  paragraphs  (e).  (0.  and  (g), 
respectively. 

D.  Revising  newly  redesignated 
paragraphs  (e).  (0(1).  and  (g). 

E.  Adding  paragraphs  (b).  (c).  and  (d). 

F.  Revising  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 

§14.631     Powers  of  attorney. 

(a)  A  power  of  attorney,  executed  on 
either  Department  of  Veterans  Affairs 
Form  21-22  (Appointment  of  Veterans 
Service  Organization  as  Claimant's 
Representative)  or  Department  of 
Veterans  Affairs  Form  22a 
(Appointment  of  Attorney  or  Agent  as 
Claimant's  Representative),  is  required 
to  represent  a  claimant,  except  when 
representation  is  by  an  attorney  who 
complies  with  paragraph  (b)  of  this 
section  or  when  representation  by  an 
individual  is  authorized  under  §  14.630. 
The  power  of  attorney  shall  meet  the 
following  requirements: 
***** 

(b)  An  attorney  engaged  by  a  client 
may  state  in  a  signed  writing  on  his  or 
her  letterhead  that  the  attorney  is 
authorized  to  represent  the  claimant. 
This  evidence  of  authorization  shall  be 
equivalent  to  an  exequted  power  of 
attorney  and  shall  be  presented  to  the 
Department  of  Veterans  Affairs  regional 
office  that  has  jurisdiction  over  the 
claim  for  filing  the  claimant's  claims 
folder. 

(c)  The  Secretary  may,  for  any 
purpose,  treat  a  power  of  attorney 
naming  as  a  claimant's  representative  an 
organization  recognized  under  §  14.628, 
a  particular  office  of  such  an 
organization,  or  an  individual 
representative  of  such  an  organization 
as  an  appointment  of  the  entire 
organization  as  the  claimant's 
representative,  unless  the  claimant 
specifically  indicates  in  the  power  of 
attorney  a  desire  to  appoint  only  the 
individual  representative.  Such  specific 
indication  must  be  made  in  the  space  on 
the  power-of-attorney  form  for 
designation  of  the  representative  and 
ipust  use  the  word  "only"  with 
reference  to  the  individual 
representative. 

(d)  An  organization,  representative, 
agent,  or  attorney  named  in  a  power  of 


attorney  executed  pursuant  to  paragraph 
(a)  of  this  section  may  decline  to  accept 
appointment  as  a  claimant's 
representative  by  so  notifying  the 
claimant  and  the  agency  of  original 
jurisdiction  in  writing  prior  to  taking 
any  action  on  the  claimant's  behalf 
before  the  Department  of  Veterans 
Affairs  after  execution  of  the  power  of 
attorney  by  the  claimant. 

Nole  to  §  14.631(d):  Written  notification  to 
VA  may  be  submitted  via  hand  delivery, 
mail,  electronic  mail,  or  facsimile. 

(e)  Questions  concerning  the  validity 
or  effect  of  powers  of  attorney  shall  be 
referred  to  the  Regional  Counsel  of 
jurisdiction  for  initial  determination. 
This  determination  may  be  appealed  to 
the  General  Counsel. 

(0(1)  Only  one  organization, 
representative,  agent,  or  attorney  will  be 
recognized  at  one  time  in  the 
prosecution  of  a  particular  claim.  Except 
as  provided  in  §  14.629(c)  and 
paragraph  (f)(2)  of  this  section,  all 
transactions  concerning  the  claim  will 
be  conducted  exclusively  with  the 
recognized  organization,  representative, 
agent,  or  attorney  of  record  until  notice 
of  a  change,  if  any,  is  received  by  the 
appropriate  office  of  the  Department  of 
Veterans  Affairs. 
***** 

(g)(1)  A  power  of  attorney  may  be 
revoked  at  any  time,  and  an  attorney 
may  be  discharged  at  any  time.  Unless 
a  claimant  specifically  indicates 
otherwise,  the  receipt  of  a  new  power  of 
attorney  shall  constitute  a  revocation  of 
an  existing  power  of  attorney. 

(2)  If  an  attorney  submits  a  letter 
concerning  representation  under 
paragraph  (b)  of  this  section  regarding  a 
particular  claim,  or  a  claimant 
authorizes  a  person  to  provide 
representation  in  a  particular  claim., 
under  §  14.630.  such  specific  authority 
shall  constitute  a  revocation  of  an 
existing  general  power  of  attorney  filed 
under  paragraph  (a)  of  this  section  only 
as  it  pertains  to,  and  during  the 
pendency  of,  that  particular  claim. 
Following  the  final  determination  of 
such  claim,  the  general  power  of 
attorney  shall  remain  in  effect  as  to  any 
new  or  reopened  claim. 

(Authority:  38  U.S.C.  501(a).  5902.  5903. 
5904) 

8.  Section  14.632  is  revised  to  read  as 
follows: 

§  14.632    Determination  of  qualifications. 

If  challenged,  the  qualifications  of 
prospective  representatives  or  agents 
shall  be  verified  by  the  Regional 
Counsel  of  jurisdiction.  The  report  of 
the  Regional  Counsel,  if  any.  including 


any  recommendation  of  the  Department 
of  Veterans  Affairs  facility  director,  and 
the  application  shall  be  transmitted  to 
the  General  Counsel  for  final  action.  If 
the  designee  is  disapproved  by  the 
General  Counsel,  the  reasons  will  be 
stated  and  an  opportunity  will  be  given 
to  submit  additional  information.  If  the 
designee  is  approved,  notification  of 
accreditation  .will  be  issued  by  the 
General  Counsel  or  the  General 
Counsel's  designee  and  will  constitute 
authority  to  prepare,  present,  and 
prosecute  claims  in  all  Department  of 
Veterans  Affairs  installations. 

(Authority:  38  U.S.C.  501(a),  5902.  5904) 
§14.634    [Amended] 

9.  Section  14.634  is  amended  by 
removing  the  Cross  References 
paragraph  at  the  end  of  the  section. 

10.  Section  §  14.635  is  amended  by: 

A.  Revising  the  introductory  text. 

B.  Revising. paragraph  (b),  and  the 
authority  citation  at  the  end  of  the 
section. 

C.  Removing  the  Cross  References 
paragraph  st  the  end  of  the  section. 

The  revisions  read  as  follows: 
§  1 4.635    Office  space  and  facilities. 

The  Secretary  may  furnish  office 
space  and  facilities,  if  available,  in 
buildings  owned  or  occupied  by  the 
Department  of  Veterans  Affairs,  for  the 
use  of  paid  full-time  representatives  of 
recognized  national  organizations,  and 
for  employees  of  recognized  State 
organizations  who  are  accredited  to 
national  organizations,  for  purposes  of 
assisting  claimants  in  the  preparation, 
presentation,  and  prosecution  of  claims 
for  Department  ofVeterans  Affairs 
benefits. 
.***** 

(b)  When  in  the  judgment  of  the 
Director  office  space  and  facilities 
previously  granted  could  be  better  used 
by  the  Department  of  Veterans  Affairs, 
or  would  receive  more  effective  use  or  " 
serve  more  claimants  if  allocated  to 
another  recognized  national 
organization,  the  Director  may  withdraw 
such  space  or  reassign  such  space  to 
another  organization.  In  the  case  of  a 
facility  under  the  control  of  the  Veterans 
Benefits  Administration  or  the  Veterans 
Health  Administration,  the  final- 
decision  on  such  matters  will  be  made 
by  the  Under  Secretary  for  Benefits  or 
the  Under  Secretary  for  Health, 
respectively. 

(Authority:  38  U.S.C.  501(a),  5902) 

[FR  Doc.  03-4203  Filed  2-21-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  60 
RIN2900-AL13 

Fisher  Houses  and  Other  Temporary 
Lodging 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 


SUMMARY:  This  document  establishes 
requirements  regarding  the  use  of  Fisher 
Houses  and  other  temporary  lodging  by 
veterans  receiving  VA  medical  c:are  or 
Compensation  and  Pension  (C&P) 
examinations  and  by  family  members  or 
other  persons  accompanying  veterans  to 
provide  the  equivalent  of  familial 
support. .This  is  necessary  to  implement 
provisions  of  the  Veterans  Benefits  and 
Health  Care  Improvement  Act  of  2000. 
DATES:  Effective  Date:  March  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
E.  Manske,  Social  Work  Services  (HOB), 
Veterans  Health  Administration,  202- 
273-8549  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
document  sets  forth  requirements 
regarding  the  use  of  temporary  lodging 
by  veterans  receiving  VA  medical  care 
or  C&P  examinations  and  by  family 
members  or  other  persons 
accompanying  veterans  to  provide  the 
equivalent  of  familial  support.  VA  is 
mandated  to  establish  a  program  for 
providing  such  temporary  lodging  under 
section  221(a)  of  the  Veterans  Benefits 
and  Health  Care  Improvement  Act  of 
2000  (Public  Law  106-419).  These 
statutory  provisions  regarding 
temporary  lodging  have  been  codified  at 
38  U.S.C.  1708  and  are  administered  by 
the  Veterans  Health  Administration 
(VHA)ofVA. 

In  a  document  published  in  the 
Federal  Register  on  April  30.  2002  (67 
FR  21191).  VA  proposed  to  provide  for 
temporary  lodging  at  Fisher  Houses.  VA 
health  care  facilities  (generally  referred 
to  as  "hoptels  ").  and  at  temporary  non- 
VA  lodging  facilities,  such  as  hotels  or 
motels,  provided  by  a  VA  health  care 
facility.  These  are  the  facilities  that  may 
be  used  for  temporary'  lodging  under  38 
U.S.C.  1708. 

The  public  comment  period  ended  on 
July  1,  2002.  We  received  one  comment 
asking  VA  to  change  the  text  in 
peu-agraph  60.2  (1)  to  add  the  words  "or 
Fisher  House  Foundation  "  after 
"Zachary  and  Elizabeth  M.  Fisher 
Armed  Ser\  ices  Foundation."  We  agree. 
This  change  will  accurately  reflect  the 
name  of  this  organization. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  this  document,  we 
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are  adopting  the" provisions  of  tht- 
proposed  rule  as  a  final  rule  with  the 
r.fiange  monlioned  above. 

Under  .18  U.S.t;.  1708U:).  a  Fi.sher 
House  is  a  housing  facility  thai  is 
located  at  or  near  a  VA  health  care 
facility,  that  is  available  for  riisidential 
use  oii  a  twmporary  basis  by  eligible 
persons,  and  that  was  t;onstru(:t(!d  by 
and  donated  to  VA  by  the  Zachary  and 
Elizabeth  M.  Fisher  Armed  Services 
Foundation  or  Fisher  House 
Foundation. 

Consistent  with  the  limits  of  statutory 
authority  in  3H  U.S.t:.  17()8{b)  and 
subject  to  the  conditions  discussed  in 
this  document,  this  final  rule  provides 
that  the  following  art;  eligible  to  stay  in 
temporarv  lodging: 

(a)  A  veteran  with  an  appointment  at 
a  VA  health  care  facility  for  the  purpose 
of  receiving  health  care  or  a  C&P 
examination:  and 

(b)  A  member  of  the  family  ni  such 
veteran  or  another  person  who 
accompanies  suf:h  veteran  to  provide 
the  equivalent  of  familial  support. 

This  final  rule  provides  that  to  obtain 
temporary  lodging,  a  veteran  must  make 
an  application  to  the  person  resptmsible 
for  coordinating  the  temporary  lodging 
program  at  the  VA  health  care  facility  of 
jurisdiction.  This  may  be  done  by  letter, 
electronic  means  (including  telephone, 
e-mail,  or  facsimile),  or  in  person  at  the 
VA  health  care  fat:ility  of  jurisdiction. 
■  Under  the  final  rule,  the  veteran  must 
provide  the  following  information: 

(a)  Veteran's  name: 

(b)  Beginning  date  and  time  and 
duration  of  scheduled  care: 

(c)  Type  of  scheduled  care: 

(d)  Name,  gender,  and  relationship  to 
the  veteran  of  person  accompanying 
veteran: 

(e)  Requested  dates  for.  temporary 

lodging:  .  r  , 

(f)  Distance,  time,  arid  means  of  travel 
from  the  veteran's  home  to  VA  health 
care  facility: 

(g)  Circumstances  that  may  afftict  the 
time  of  travel  from  the  veteran's  home 
to  VA  health  care  facility:  and 

(h)  A  statement  that  the  veteran  is 
medically  stable  and  capable  of  self-care 
or  will  be  accompanied  by  a  caregiver 
able  to  provide  the  necessar>-  care.  This 
will  allow  for  ease  of  applicatitm  and 
provide  VA  with  information  iuH;essary 
to  determine  whether  the  veteran  is 
eligible  for  temporary  lodging. 

This  final  rule  provides  that,  as  a 
condition  for  receiving  temporary 
lodging,  a  veteran  must  be  rt^quired  to 
t   travel  either  50  or  more  miles,  or  at  least 
two  hours  from  their  home  to  the  VA 
health  care  facility,  except  that  the 
facility  Director  at  the  VA  health  care 
facility  of  jurisdiction  may  make  an 


exception  to  distance  or  time  provisions 
based  on  exceptional  circumstances, 
such  as  condition  of  the  veteran, 
inclement  wetather,  road  conditit)ns,  or 
the  mode  of  transportation  used  by  the 
veteran.  We  believe  this  a  reasonable 
interpretation  of  the  requirement  at  38 
U.S.C:.  1708(b)(t)  which  provides  that  a 
veteran  must  travel  a  "significant 
distance"  for  the  veteran  and  other 
person  to  be  eligible  for  temporary 
housing. 

The  final  rule  also  provides  that,  as  a 
condition  for  nK:eiving  temporary 
lodging,  the  veteran  must  be  medically 
stable  and  must  be  capable  of  self-care 
or  be  accompanied  by  a  caregiver  able 
to  provide  the  necessary  care.  This  is 
necessar\'  because  VA  does  not  provide 
nursing  or  other  medical  care  for 
temporarv  lodging  beds. 

This  final  rule  establishes  criteria  for 
determining  when  temporary  lodging 
will  be  made  available.  Consi.stent  with 
VHA's  health  care  mission,  the  rule 
provides  that  temporary  lodging  may  be 
furnished  in  connection  with  care  or 
C&P  examinations  provided  at  a  VA 
health  care  facility.  The  rule  provides 
that  if  the  veteran  is  undergoing 
extensive  treatment  or  procedures,  such 
as  an  organ  transplant  or  chemotherapy, 
eligible  persons  may  be  furnished 
temporary  lodging  for  the  duration  of 
the  episode  of  care.  The  rule  also 
provides  that  temporary  lodging  may  be 
available  the  night  before  the  day  of  the 
scheduled  care,  if  the  veteran  leaving 
home  bv  8  a.m..  would  be  unable  to 
arriv»?  at  the  health  care  facility  by  the 
time  of  the  scheduled  care.  Further,  the 
rule  provides  that  temporary  lodging 
may  be  available  the  night  of  the 
scheduled  care  if.  after  the  completion 
of  the  care,  the  veteran  would  be  wnable 
to  return  home  by  7  p.m.  These 
provisions  are  designed  to  allow 
temporary  lodging  during  the  times  it 
would  be  reasonably  needed. 

Fisher  Houses  are  available  solely  for 
temporary  lodging.  The  final  rule 
provides  that  non-utilized  beds  and 
rooms  at  a  VA  health  care  facility  will 
be  made  available  if  not  barred  by  law 
and  if  the  Director  of  the  VA  heahh  care 
fac:ility  determines  that  such  action 
would  not  have  a  negative  impact  on 
patient  care.  The  rule  also  provides  that 
temporary  lodging  facilities,  such  as 
hotels  or  motels,  will  be  utilized  based 
on  availability  of  local  funding  as 
determined  by  the  Director  of  the  health 
care  facility.  In  addition,  temporary 
lodging  will  be  provided  on  a  first-come 
first-.serve  basis.  We  believe  that  these 
provisions  constitute  an  appropriate  use 
of  VA  facilities  and  establish  a 
.    reasonabTcNnethod  for  determining    ' 
priority. 


Except  for  certain  medically-related 
decisions  that  are  left  to  health  care 
personnel,  the  final  rule  provides  that 
decisions  concerning  temporary  lodging 
are  to  be  made  by  the  person 
responsible  for  coordinating  the 
temporary  lodging  program  at  the  VA 
health  care  facility  of  jurisdiction.  We 
believe  these  are  appropriate 
delegations  of  authority. 

VA  has  authority  under  38  U.S.C. 
1708  to  establish  charges  for  temporary 
lodging.  We  believe  that  if  we  were  to 
charge,  we  would  need  to  establish 
exemptions  for  those  who  lack  the 
m^ans  to  pay  for  lodging 
accommodations.  Further,  based  on  our 
experience,  we  believe  that  the  vast 
majority  of  veterans  who  seek  temporary 
lodging  fall  into  this  category.  Moreover, 
we  believe  that  administrative  costs  for 
determining  need  and  tbe  additional 
billing  costs  would  exceed  amounts  we 
could  reasonably  expect  to  collect  based 
on  any  reasonable  charge  amount. 
Accordingly,  the  final  rule  provides  that 
costs  for  temporary  lodging  shall  be 
borne  by  VA. 

Paperwork  Reduction  Act 

This  document  contains  provisions 
constituting  collections  of  information 
under  the  Paperwork  Reduction  Act  {44 
U.S.C.  3501-3.521)  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2900-0630. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Unfunded  Mandates 

The  Unfunded- Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
adoption  of  the  final  rule  will  not  have 
an  effect  on  small  entities  other  than 
possibly  the  lodging  industry.  However, 
any  effect  would  be  minuscule. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  final  rule  is  exempt  from  the  initial 
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and  final  regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism. 
Claims.  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health. 
Government  programs-veterans.  Health 
care.  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Medical  and  dental  schools.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines,  Reporting  and 
recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  November  27,  2002. 
Anthony  |.  Principi, 
Sticretun'  of  VaU^rans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  chapter  1  is  amended 
by  adding  a  new  part  60  to  read  as 
follows: 

PART  60— FISHER  HOUSES  AND 
OTHER  TEMPORARY  LODGING 

Sec. 

60.1  Purpose. 

60.2  Definitions. 

60.3  Eligible  persons. 

60.4  Application. 
60.. ■>  Travel. 

60.6  Condition  of  veteran. 

60.7  Duration  of  temporary  lodging. 

60.8  Lodging  availability. 

60.9  Decisionmaker. 

60.10  Costs.  , 

Authority:  38  U.S.C.  501,  1708. 

§60.1     Purpose. 

This  part  sets  forth  requirements 
regarding  the  use  of  Fisher  Houses  and 
other  temporary  lodging  by  veterans 
receiving  VA  medical  care  or  C&P 
examinations  and  a  family  member  or  ' 
other  person  accompanying  the  veteran 
to  provide  the  equivalent  of  familial 
support. 

(Authority:  38  U.S.C.  501,  1708) 

§  60.2    Definitions. 

For  the  purposes  of  this  part: 

C&P  examination  means  an 
examination  requested  by  VA's 
Compensation  and  Pension  Service  to 
be  conducted  at  a  VA  health  care  facility 
for  the  purpose  of  evaluating  claims  by 
veterans. 

Temporary  lodging  means: 

(1)  Lodging  at  a  Fisher  House  which 
is  a  housing  facility  that  is  located  at  or 
near  a  VA  health  care  facility,  that  is 
available  for  residential  use  on  a 
temporary  basis  by  eligible  persons,  and 
that  was  constructed  by  and  donated  to 


VA  by  the  Zachar\'  and  Elizabeth  M. 
Fisher  Armed  Services  Foundation  or 
Fisher  House  Foundation:  or 

(2)  Lodging  at  a  temporary  lodging 
facility  located  at  a  VA  health  care 
facility  (generally  referred  to  as  a 
"hoptel"),  or  a  temporary  non-VA 
lodging  facility,  such  as  a  hotel  or  motel, 
provided  by  a  VA  health  care  facility. 

VA  means  the  Department  of  Veterans 
Affairs. 

(Authority:  38  U.S.C;.  501 ,  1 768) 

§60.3    Eligible  persons. 

The  following  are  eligible  to  stay  in 
temporary  lodging  subject  to  the 
conditions  of  this  part: 

(a)  A  veteran  with  an  appointment  at 
a  VA  health  care  facility  for  the  purpose 
of  receiving  health  care  or  a  C&P 
examination:  and 

(b)  A  member  of  the  family  of  such 
veteran  or  another  person  who 
accompanies  such  veteran  to  provide 
the  equivalent  of  familial  support. 
(Authority:  ,38  U.S.C.  501.  1708) 

§60.4    Application. 

To  obtain  temporary  lodging  under 
this  part,  a  veteran  must  make  an 
application  to' the  person  responsible  for 
coordinating  the  temporary  lodging 
program  at  the  VA  health  care  facilitv  of 
jurisdiction.  This  may  be  done  by  letter, 
electronic  means  (including  telephone, 
e-mail,  or  facsimile),  or  in  person  at  the 
VA  health  care  facility  of  jurisdiction. 
The  veteran  shall  provide  the  following 
infomation: 

(a)  Veteran's  name:  * 

(b)  Beginning  date  and  time  and 
duration  of  scheduled  care: 

(c)  Type  of  scheduled  care: 

(d)  Name,  gender,  and  relationship  to 
the  veteran  of  person  accompanying 
Vbteran: 

(e)  Requested  dates  for  temporarv 
lodging: 

\    (f)  Distance,  time,  and  means  of  travel 
from  the  veteran's  home  to  VA  health 
care  facility: 

(g)  Circumstances  diat  may  affect  the 
time  of  travel  from  the  veteran's  home 
to  VA  health  care  facility:  and 

(h)  A  statement  that  the  veteran  is 
medically  stable  and  capable  of  self-care 
or  will  be  accompanied  by  a  caregiver 
able  to  provide  the  necessary  care. 

(Authority:  38  U.S.C.  501,1708) 
(Tht;  Office  of  Management  and  Budget  has 
approved  the  information  t:ollection 
requirements  in  this  section  under  control 
number  2900-0630.) 

§  60.5    Travel. 

As  a  condition  for  receiving 
temporary  lodging  under  this  part,  a 
veteran  must  be  required  to  travel  either 
50  or  more  miles,  or  at  least  two  hours 


from  his  or  her  home  to  the  VA  health 
care  facility,  except  that  the  facilitv 
Director  at  the  VA  health  care  facilitv  of 
jurisdiction  may  make  an  exception  to 
distance  or  time  provisions  based  on 
exceptional  circum.stances.  such  as 
condition  of  the  veteran,  inclement 
Weather,  road  conditions,  or  the  mode  of 
transportation  used  bv  the  veteran. 

(.\uth(nilv:  AH  I    S.C.  5(11.  1708) 

§  60.6    Condition  of  veteran. 

As  a  condition  for  receiving 
temporary  lodging  under  this  part,  the 
veteran  must  be  medically  stable  and 
must  be  capable  of  self-care  dr  be    ""^ 
accompanied  by  a  caregiver  able  to 
provide  the  necessary  care.  Questions 
regarding  these  issues  will  be  resolved 
by  an  appropriate  health  care  prQvider 
at  the  VA  health  care  facility  of 
jurisdiction. 

(Authorijy:  38  U.S.C.  501,  1708) 

§60.7    Duration  of  temporary  lodging. 

Tepiporary  lodging  may  be  furnished 
to  eligible  persons  in  connection  with 
care  or  C&P  examinations  provided  at  a 
VA  health  care  facility.  When  a  veteran 
is  undergoing  extensive  treatment  or 
procedures,  such  as  an  organ  transplant 
or  chemotherapy,  eligible  persons  ma\ 
be  furnished  temporary  lodging  for  the 
duration  of  the  episode  of  care  subject 
to  limitations  described  in  this  section. 
Temporar\'  lodging  may  be  available  the 
night  before  the  day  of  the  scheduled 
^  care,  if  the  veteran  leaving  home  bv  8 
a.m..  w'buld  be  unable  to  arrive  at  the 
health  care  facility  by  the  time  of  the 
scheduled  care.  Temporary  lodging  mav 
be  available  the  night  of  the  scheduled 
care  if,  after  the  completion  of  the  care, 
the  veteran  would  be  unable  to  return 
home  by  7  p.m. 

(Authority:  38  U.S.C?.  501.  1708) 

§60.8    Lodging  availability. 

Fisher  Houses  are  available  solely  for 
temporary  lodging  under  this  part.  Non- 
utilized  beds  and  rooms  at  a  VA  health 
care  facility  will  be  made  available  if 
not  barred  by  law  and  if  the  Director  of 
the  VA  health  care  facility  determines 
that  such  action  would  not  have  a 
negative  impact  on  patient  care. 
Temporary  lodging  facilities,  such  as 
hotels  or  motels,  will  be  utilized  based 
on  availability  of  local  funding  as 
determined  by  the  Director  of  the  health 
care  facility  of  jurisdiction.  Temporary 
lodging  will  be  provided  on  a  first-come 
first-serve  basis. 

(Authority:  38  ILSC.  501.  1708) 

§60.9    Decisionmaker. 

Except  as  otherwise  provided  in  this 
part,  the  person  responsible  for 
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coordinating  the  tempi)rary  lodging 
program  at  the  VA  health  care  facility  of 
jurisdiction  is  responsible  for  making 
decisions  under  this  part. 
(Aulhorily;38U.S.C.  501.  170H) 

§60.10    Costs. 

Costs  for  temporary  lodging  under 
this  part  shall  be  borne  by  VA. 
(Authority:  38  U.S.C.  501.  1708)- 
IKR  Doc  ():)-42()4  Kiled  2-21-03;  8:45  ami 

BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MI80-01 -7289a.  FRL-7442-91 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Michigan;  Excess  Emissions  During 
Startup,  Shutdown  or  Malfunction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving  several 
rule  revisions  for  incorporation  into 
Michigan's  State  Implementation  Plan 
(SIP).  The  Michigan  Department  of 
Environmental  Quality  (MDEQ) 
submitted  these  revisions  to  EPA  on 
September  23,  2002.  They  include  rules 
to  address  excess  emissions  occurring 
during  startup,  shutdown  or 
malfunction,  as  well  as  revisions  to 
related  definitions. 

DATES:  This  rule  is  effective  on  April  25. 
2003.  unless  EPA  receives  adverse 
written  comments  by  March  26.  2003.  If 
EPA  receives  adverse  comments.  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  nut  take 
effect. 

ADDRESSES:  Send  written  comments  to: 
Carlton  Nash.  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch.  (AR-lSl).  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604. 

You  may  inspect  copies  of  the 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch.  (AR-18|). 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  Please  contact 
Kathleen  D'Agostino  at  (312)  886-1767 
before  visiting  the  Region  5  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Environmental 


Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18I), 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  (312)  886-1767. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Conlenis  « 

I.  What  Did  Michigan  Submit? 

II.  What  Action  Is  EPA  Taking? 

III.  What  Criteria  Is  EPA  Using  in 
Reviewing  the  .State's  Submission? 

IV.  Are  the  State's  Rules  Consistent  with 
the  C:iean  Air  Act? 

V  Is  This  Action  Final,  or  May  I  Still 

Submit  Comments? 
VI.  Statutory  and  Executive  Order 

Reviews. 

I.  What  Did  Michigan  Submit? 

On  September  23.  2002,  the  MDEQ 
submitted  a  revision  to  its  SIP 
containing  rules  to  address  excess 
emissions  occurring  during  startup, 
shutdown  or  malfunction,  as  well  as 
revisions  to  related  definitions.  MDEQ 
submitted  the  following  rules: 
R  336.1102  Definitions;  B 
R  336.1104  Definitions;  D 
R  336.1105  Definitions;  E 
R  336.1107  Definitions;  G 
R  336.1108  Definitions;  H 
R  336.1113  Definitions;  M      , 
R  336.1118  Definitions;  R 
R  336.1120  Definitions;  T 
R  336.1915  Enforcement  discretion  in 
instances  of  excess  emissions 
resulting  from  malfunction,  start-up 
or  shutdown. 
R  336.1916  Affirmative  defense  for 
excess  emissions  during  start-up  or 
shutdown. 

II.  What  Action  Is  EPA  Taking? 

EPA  is  approving  all  of  these  rules  for 
incorporation  into  Michigan's  SIP. 

III.  What  Criteria  Is  EPA  Using  in 
Reviewing  the  State's  Submission? 

In  determining  the  approvability  of  a 
rule  for  incorporation  into  a  state  SIP, 
EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  Clean  Air  Act  (Act),  EPA  regulations 
and  the  EPA's  interpretation  of  these 
requirements  as  expressed  in  EPA 
policy  documents.  The  EPA's  policy  on 
excess  emissions  occurring  during 
startup,  shutdown  or  malfunction  is  set 
forth  in  the  following  documents:  a 
memorandum  dated  September  28. 
1982.  from  Kathleen  M.  Bennett. 
Assistant  Administrator  for  Air.  Noise, 
and  Radiation,  entitled  "Policy  on 
Excess  Emissions  During  Startup, 
Shutdown.  Maintenance,  and 
Malfunctions;"  EPA's  clarification  to  the 
above  policy  memorandum  dated 
February  15.  1983.  from  Kathleen  M. 


Bennett.  Assistant  Administrator  for 
Air,  Noise,  and  Radiation;  EPA's  policy 
memorandum  reaffirming  and 
supplementing  the  above  policy,  dated 
September  20, 1999,  from  Steven  A. 
Herman.  Assistant  Administrator  for 
Enforcement  and  Compliance  Assurance 
and  Robert  Perciasepe.  Assistant  ■ 

Administrator  for  Air  and  Radiation, 
entitled  "State  Implementation  Plans: 
Policy  Regarding  Excess  Emissions 
During  Malfunctions.  Startup,  and 
Shutdown;  "  and  EPA's  final  rule  for 
Utah's  sulfur  dioxide  control  strategy 
(Kennecott  Copper).  42  FR  21472  (April 
27,  1977). 

The  policy  documents  referenced 
above  note  that,  because  excess 
emissions  might  aggravate  air  quality  so 
as  to  prevent  attainment  or  interfere 
with  maintenance  of  the  ambient  air 
quality  standards.  EPA  views  all  excess 
emissions  as  violations  of  the  applicable 
emission  limitation.  Nevertheless.  EPA 
recognizes  that  imposition  of  a  penalty 
for  sudden  and  unavoidable 
malfunctions  caused  by  circumstances 
entirely  beyond  the  control  of  the  owner 
or  operator  may  not  be  appropriate. 
With  respect  to  startup  and  shutdown  of 
process  equipment.  EPA  also  recognizes 
that  this  is  part  of  the  normal  operation 
of  a  source  and  should  be  accounted  for 
in  the  planning,  design  and 
implementation  of  operating  procedures 
for  the  process  and  control  equipment. 
Accordingly,  it  is  reasonable  to  expect 
that  careful  and  prudent  planning  and 
design  will,  in  most  cases,  eliminate 
violations  of  emission  limitations 
during  such  periods.  HoweverjEPA 
acknowledges  that  for  a  few  sources 
there  may  exist  infrequent  short  periods 
of  excess  emissions  during  startup  and 
shutdown  which  cannot  be  avoided. 

One  way  of  addressing  these 
situations  is  through  an  "enforcement 
discretion  "  approach.  In  this  type  of 
approach,  a  state  or  EPA  can  refrain 
from  taking  an  enforcement  action  if 
appropriate  criteria  are  met.  A  second 
way  of  addressing  excess  emissions 
occurring  during  startup  and  shutdown 
periods  is  through  an  "affirmative 
defense"  approach.  Under  this 
approach,  a  SIP  provision  would,  in  the 
context  of  an  enforcement  action  for 
excess  emissions,  excuse  a  source  from 
penalties  if  the  source  can  demonstrate 
that  it  meets  certain  objective  criteria 
(an  "affirmative  defense").  See  EPA's 
September  20. 1999  policy 
memorandum.  Michigan's  rules  contain 
both  enforcement  discretion  and 
affirmative  defense  provisions. 


IV.  Are  Michigan's  Rules  Consistent 
With  the  Clean  Air  Act? 

We  have  reviewed  Michigan's 
submittal.  For  the  reasons  discussed 
below,  we  have  found  it  to  be  consistent 
with  the  requirements  of  the  Act.  as  set 
forth  in  the  applicable  EPA  policy 
documents  and  rules.  Therefore,  we  are 
approving  Michigan's  rule  revisions  for 
incorporation  into  the  State's  SIP. 

Definitions  ■  ' 

R  336.n02(a),  R  336.1104(e),  R 
336.1107(g).  R  336.1108(c).  R 
336.1118(0  and  R  336.1120(i)  contain 
minor  administrative  revisions,  e.g. 
replacing  commission  with  department. 
All  of  these  revisions  are  acceptable. 

R  336.1105(f)  was  revised  to  define 
"excess  emissions"  as  "emissions  of  an 
air  contaminant  in  excess  of  any 
applicable  emission  limitation."  R 
336.1113(d)  was  revised  to  read  as 
follows: 

"Malfunction"  means  any  sudden, 
infrequent  and  not  reasonably  preventable 
failure  of  a  source,  process,  process 
equipment,  or  air  pollution  control 
equipment  to  operate  in  a  normal  or  usual 
rfianner.  Failures  that  are  caused  in  part  bv 
poor  maintenance  or  careless  operation  are 
not  malfunctions. 

These  definitions  are  consistent  with 
the  EPA  policy  documents  listed  above 
which  pertain  to  excess  emissions 
occurring  during  startup,  shutdown  and 
malfunctions. 

Rules  R  336.1915  and  R  336.1916 
address  excess  emissions  occurring 
during  startup,  shutdown  or 
malfunction.  Rule  R  336.1915  contains 
Michigan's  procedure  for  utilizing 
enforcement  discretion  for  excess 
emissions  resulting  from  malfunction, 
startup  or  shutdown. 

Enforcement  Discretion  Approach 

EPA's  February  15,  1983,  policy  sets 
forth  the  criteria  that  should  be 
considered  in  determining  whether 
enforcement  discretion  should  be 
exercised  in  cases  of  malfunction.  The 
criteria  are  listed  below,  as  are  the 
sections  of  Michigan's  rule  which 
address  the  criteria: 

1.  To  the  maximu^ extent  practicable 
the  air  pollution  control  equipment, 
process  equipment,  or  processes  were 
maintained  and  operated  in  a  manner 
consistent  with  good  practice  for 
minimizing  emissions.  (336.1915{3)(b)) 

2.  Repairs  were  made  in  an 
expeditious  fashion  when  the  operator 
knew  or  should  have  know  that 
applicable  emission  limitations  were 
being  exceeded.  Off-shift  labor  and 
overtime  must  have  been  utilized,  to  the 
extent  practicable,  to  ensure  that  such 


repairs  were  made  as  expeditiously  as 
practicable.  (336.1915(3)(d)) 

3.  The  amount  and  duration  of  the 
excess  emissions  (including  any  bypass) 
were  minimized  to  the  maximum  extent 
practicable  during  periods  of  such 
emissions.  {336.1915(3)(e)) 

4.  All  possible  steps  were  taken  to 
minimize  the  impact  of  the  excess 
emissions  on  ambient  air  quality. 
(336.1915(3)(f)) 

5.  The  excess  emissions  are  not  part 
of  a  recurring  pattern  indicative  of 
inadequate  design,  operation,  or 
maintenance.  (336.1915(3)(g)) 

In  addition.  Michigan's  rule  requires 
the  following: 

1.  The  excess  emissions  must  be  the 
result  of  a  sudden  and  unavoidable 
breakdown  of  process  or  control 
equipment,  beyond  the  reasonable 
control  of  the  person  operating  the 
facility; 

2.  The  excess  emissions  caused  by  a 
bypass  of  control  equipment  were 
unavoidable  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage; 

3.  The  malfunction  was  an  infrequent 
event  and  was  not  reasonably 
preventable; 

4.  All  emission  monitoring  systems 
were  kept  in  operation  if  at  all  possible; 

5.  The  source  has  a  malfunction 
abatement  plan  as  set  forth  in 
Michigan's  rules; 

6.  The  excess  emissions  were  reported 
to  MDEQ  as  specified  in  their  rules  and. 
if  requested  by  the  MDEQ.  the  source 
must  submit  a  written  rpport  that 
includes, known  causes,  corrective 
actions  taken,  and  preventive  measures 
to  be  taken  to  minimize  or  eliminate  the 
chance  of  recurrence; 

7.  The  actions  during  the  period  of 
excess  emissions  were  documented  by 
contemporaneous  operating  logs  or 
other  relevant  evidence;  and 

8.  Any  information  submitted  to 
MDEQ  under  the  rule  must  be  properly 
certified. 

All  of  these  provisions  are  appropriate 
and  consistent  with  the  EPA  policy 
documents  listed  above. 

For  excess  emissions  occurring  during, 
startup  or  shutdown  of  process 
equipment.  EPA's  February  15.  1983, 
policy  requires  that  the  excess 
emissions  occur  infrequently,  over  a 
short  period;  that  the  excess  could  not 
have  been  prevented  through  careful 
planning  and  design;  and  that  bypassing 
of  control  equipment  was  unavoidable 
to  prevent  loss  of  life,  personal  injury, 
or  severe  property  damage.  Michigan 
includes  these  requirements  under 
section  336.1915(4).  In  addition,  sources 
must  meet  requirements  comparable  to 
those  detailed  above  for  malfunctions. 


All  of  these  provisions  are  appropriate 
and  consistent  with  the  EPA  policy 
documents  listed  above. 

It  should  be  noted  that  Michigan's 
rule  clearly  states  that  emission  units 
subject  to  section  111  or  112  of  the  Act 
are  subject  to  the  startup,  shutdown,  or 
malfunction  provisions  contained  in 
section  111  or  112.  The  rule  also    . 
emphasizes  that  nothing  in  the  rule 
limits  the  authority  of  MDEQ  to  seek 
injunctive  relief. 

Affirmative  Defense  Approach 

Rule  R  336.1916  contains  Michigan's 
affirmative  defense  provisions  for  excess 
emissions  resulting  from  startup  or 
shutdown.  As  stated  in  EPA's 
September  20,  1999,  policy 
memorandum,  an  acceptable  affirmative 
defense  provision  may  only  apply  to 
actions  for  penalties,  but  not  to  actions    . 
for  injunctive  relief.  This  restriction 
insures  that  State  and  Federal 
authorities  remain  able  to  protect  air 
qualitj'  standards  and  PSD  increments. 
■  "Michigan's  rule  contains  these 
restrictions  in  R  336.1916(1)  and  (4). 
Furthermore,  the  affirmative  defense 
approach  is  appropriate  only  when  the 
respective  contributions  of  individual 
sources  to  pollutant  concentrations  in 
ambient  air  are  such  that  no  single 
source  or  small  group  of  sources  has  the 
potential  to  cause  an  exceedance  of  the 
NAAQS  or  PSD  increments.  Michigan 
addresses  this  requirement  in  R 
336.1916(2). 

In  addition,  for  periods  of  excess     • 
emissions  arising  during  startup  and 
shutdown.  EPA's  September  20.  1999. 
policy  sets  forth  criteria  which  are  part 
of  the  defendant's  burden  of  proof.  The 
criteria  are  listed  below  as  are  the 
sections  of  Michigan's  rule  which 
address  the  criteria: 

1.  The  periods  of  excess  emissions 
that  occurred  during  startup  and 
shutdown  were  short  and  infrequent 
and  could  not  have  been  prevented 
through  careful  planning  and  design.  • 
(336.1916(l)(a)) 

2.  The  excess  emissions  were  not  part 
of  a  recurring  pattern  indicative  of 
inadequate  design,  operation,  or 
maintenance.  (336.1916(1  )(b)) 

3.  If  the  excess  emissions  were  caused 
by  a  bypass  (an  intentional  diversion  of 
control  equipment),  theft  the  bypass  was 
unavoidable  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage.  (336.i916(l)(c)) 

4.  At  all  times,  the  facility  was 
operated  in  a  manner  consistent  with 
good  practice  for  minimizing  emissions; 
(336.1916(l)(d)) 

5.  The  frequency  and  duration  of 
operation  in  startup  or  shutdown  mode 
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was  minimized  to  the  maximum  extent 
practicable.  (336.1916(1  )(e)) 

6.  All  possible  steps  were  taken  to 
minimize  the  impact  of  the  excess 
emissions  on  ambient  air  quality. 

(336.1916(l)(f)) 

7.  All  emission  monitoring  systems 
were  kept  in  operation  if  at  all  possible. 
(336.1916(l)(g)) 

8.  The  owner  or  operators  actions 
during  the  period  of  excess  emissions 
were  documented  by  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence.  (336.1916(l){h) 

and  (i)) 

9.  The  Owner  or  operator  properly 
and  promptly  notified  the  appropriate 
regulatory  authority.  (336.1916(l)(i)) 

Both  EPA  policy  and  Michigan's  rule 
note  that  if  excess  emissions  occur 
during  routine  startup  or  shutdown 
periods  due  to  a  malfunction,  then  those 
instances  should  be  treated  as  other 
malfunctions. 

V.  Is  This  Action  Final,  or  May  1  Still 
Submit  Comments? 

EPA  is  publishing  this  action  without 
prior  proposal,  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  SIP  revision. 
Should  EPA  receive  adverse  written 
comments  by  March  26.  2003,  we  will 
withdraw  this  direct  final  and  respond 
to  any  comments  in  a  final  action.  If 
EPA  does  not  receive  adverse 
comments,  this  action  will  be  effective 
without  further  notice.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  we  do  not 
receive  comments,  this  action  will  be 
effective  on  April  25.  2003. 
VI.  What  Statutory  and  Executive  Order 
Reviews  Did  EPA  Conduct? 

Under  Executive  Order  12866. 
■Regulatory  Planning  and  Review"  (58 
PR  51735.  October  4.  1993).  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  PR  28355.  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 


rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  nor  does 
it  significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 

(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000).  This  action 
also  does  not  have  federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255.  August  10,  1999).  This 
action  merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 
This  rule  also  is  not  subject  to  Executive 
Order  13045  •Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23. 
1997).  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA).  15  U.S.C.  272. 
requires  Federal  agencies  to  use 
technical  .standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  SIP 
submissions.  EPAs  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 
As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7. 


1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  ^59.  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order,  and  has  determined  that  the 
rule's  requirements  do  not  constitute  a 
taking.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  prornulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  25.  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirem'erits.  Sulfur  oxides.  Volatile 
organic  compounds. 
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Datud:  January  9.  200.3. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  ^e  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  X — Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(118)  to  read  as 
follows: 

§  52.11 70    Identification  of  plan. 

***** 

(c)  *   *   * 

(118)  The  Michigan  Department  of 
Environmental  Quality  submitted 
revisions  to  Michigan's  State 
Implementation  Plan  (SIP)  on 
September  23.  2002.  They  include  rules 
to  address  excess  emissions  occurring 
during  startup,  shutdown  or 
malfunction  as  well  as  revisions  to 
definitions. 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Michigan 
Administrative  Code  are  incorporated 
by  reference. 

(A)  R  336.1102  Definitions:  B, 
effective  May  27,  2002. 

(B)  R  336.1104  Definitions;  D. 
effective  May  27.  2002. 

(C)  R  336.1105  Definitions:  E. 
effective  May  27.  2002. 

(D)  R  336.1 107  Definitions:  G. 
effective  May  27.  2002. 

(E)  R  336.1108  Definitions:  H, 
effective  May  27.  2002. 

(F)  R  336.1113  Definitions:  M. 
effective  May  27.  2002. 

(G)  R  336.1118  Definitions:  R. 
effective  May  27.  2002. 

(H)  R  336.1 120  Definitions;  T. 
effective  May  27.  2002. 

(I)  R  336.1915  Enforcement  discretion 
in  instances  of  excess  emissions 
resulting  from  malfunction,  start-up.  or 
shutdown,  effective  May  27.  2002. 

(J)  R  336.1916  Affirmative  defense  for 
excess  emissions  during  start-up  or 
shutdown,  effective  May  27.  2002. 

IFR  Doc.  0.3-4260  Filed  2-21-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[FRL-7454-5] 
RIN  2003-AAOO 

Regulatory  Innovations:  Pilot-Specific 
Rule  for  Electronic  Materials  in  EPA 
Region  III  Mid-Atlantic  States; 
Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Cathode  Ray  Tubes 
(CRT);  Withdrawal  of  Direct  Final  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
the  direct  final  rule  for  Regulatorv 
Innovations:  Pilot-Specific  Rule  for 
Electronic  Materials  in  EPA  Region  III 
Mid-Atlantic  States;  Hazardous  Waste 
Management  System;  Modification  of 
the  Hazardous  Waste  Program:  Cathode 
Ray  Tubes  (CRT).  We  published  the 
direct  final  rule  on  Decerriber  26,  2002 
date  (67  FR  78718-78731),  to  exclude 
used  CRTs  and  glass  removed  from 
CRTs  from  the  definition  of  "solid 
waste"  in  the  EPA  Region  111  Mid- 
Atlantic  States  (which  include  the 
States  of  Delaware,  Maryland,  and  West 
Virginia  and  the  Commonwealths  of 
Pennsylvania  and  Virginia,  and  .the 
District  of  Columbia).  We  stated  in  the 
direct  final  rule  that  if  we  received 
adverse  comment  by  January  27,  2003, 
we  would  publish  a  timely  withdrawal 
in  the  Federal  Register.  VVe 
subsequently  received  adverse  comment 
on  the  direct  final  rule.  We  will  address 
those  comments  in  a  subsequent  final 
action  on.the  parallel  proposal  also 
published  on  December  26,  2002,  67  FR 
78761-78763.  As  stated  in  the  parallel 
proposal,  we  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  As  of  February  24,  2003,  EPA 
withdraws  the  direct  final  rule 
published  at  67  FR  78718-78731.  on 
December  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Holman  (3EI00),  U.S.  EPA  Region 
III,  Office  of  Environmental  Innovation, 
1650  Arch  Street,  Philadelphia.  PA      , 
19103-2029  or  holman.marie@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  direct  final  rule  on 
December  26.  2002.  to  exclude  (in 
specified  circumstances)  used  CRTs  and 
glass  removed  from  CRTs  from  the 
definition  of  "solid  waste"  in  the  EPA 
RegioH  III  Mid-Atlantic  States  (which 
include  the  States  of  Delaware. 
Maryland,  and  West  Virginia  and  the 


Commonwealths  of  Pennsylvania  and 
Virginia,  and  the  District  of  Columbia). 
EPA  published  a  companion  proposed 
rule  (67  FR  78761-78763)  on  the  same 
date  as  the  direct  final  rule. 

The  companion  proposed  rule  invited 
comment  on  the  substance  of  the  direct 
final  rule  and  stated  that  if  adverse 
cominent  was  received  by  januarv  27. 
2003.  the  direct  final  rule  would  not  ^ 
become  effective  and  a  document  would 
be  published  in  the  Federal  Register  to 
withdraw  the  direct  final  rule  before  the 
February  24,  2003.  effective  date.  The 
EPA  subsequently  received  adverse 
comments  on  the  final  rule.  EPA  plans 
to  address  those  comments  in  a 
subsequent  action.  Today  s  action 
withdraws  the  direct  final  rule:  the 
Regulatory  Innovations:  Pilot-Specific 
Rule  for  Electronic  Materials  in  the  EPA 
Region  III  Mid-Atlantic  States: 
Hazardous  Waste  Management  System; 
Modification  of  the  Hazardous  VVas#- 
Program;  Cathode  Ray  Tubes 
(conditional  exclusion  for  CRTs  is  not 
approved  under  40  CFR  part  261). 

List  of  Subjects  in  40  CFR  Part  26  J 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

Dated:  J  ebriiary  13.  2003. 

Donalds.  Welsh.  Regional  Adminislmtor. 
Region  III.      ■  ,  , 

IFR  Doc.  03^371  Filed  2-21-03:  8:4,5  aiii| 

BILLING  CODE  e560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  ^^o.  98-67:  FCC  02-269) 

Telecommunications  Relay  Services 
and  the  Americans  With  Disabilities 
Act  of  1990;  Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  February  7.  2003  (68  FR 
6352),  the  Commission  published  final 
rules  in  the  Federal  Register,  which 
amended  the  rules  for  coin  sent-paid. 
This  document  contains  a  correction  to 
the  DATES  section  which  was  published 
inadvertentlv. 

DATES:  Effective  March  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Sievert,  of  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
418-1362  (voice),  (202)  418-1398 
(TTY).  or  e-mail  fsjevert@fcc.gov. 
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SUPPLEMENTARY  INFORMATION:  The- 
Federal  Communications  ClouuTiission 
publisheei  a  document  amending  part  64 
iri  the  Federal  Register  of  February  7. 
2003,  (68  FR  H^fil').  This  document 
corrects  the  DATES  section  of  the  Federal 
Register  summary  as  it  appeared. 

hi  rule  FR  Doc.  03-3069  published  on 
February  7.  2003  (68  FR  63S2)  make  the 
following  correction: 


On  paj-e  6352.  in  thq  third  column,  it 
incorrectlv  reads:  DATES:  Effec:live 
IIN.SERT  30  DAYS  AFTER 
FHIBLir.ATION  IN  THE  Federal 
Regislerl  (!xcept  i?  64.604(c)(3)  of  the 
Commission's  rules  which  contain 
udormation  c(!llection(s)  requirement 
shall  b(?come  effective  following 
approval  by  the  Office  of  Management 
and  Budget.  The  Federal 


Coriimunications  Commission  will 

publish  a  document  in  the  Federal 

Register  announcing  the  effective  date. 

C'orrect  to  read  as  follows:  DATES: 

Effective  March  10.  2003.  • 

Fed. Till  CnniinimiciiliDns  Coiuniission. 

Atarleni!  H.  Dortth. 

Sccniun: 

UK  I3()(:.  ():i-4174  Fili-d  2-21-0;i:  H:4ri  iim| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-306-AD] 

RIN2120-AA64 

< 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300,  -320,  and 
-500  Series  Airplanes;  and  Model 
ATR72  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Aerospatiale  Model  ATR42-200,  -300, 
-320,  and  -500  series  airplanes;  and  all 
Model  ATR72  series  airplanes;  that 
currently  requires  revising  the  Airplane 
Flight  Manual  (AFM)  to  modify 
procedures  fox  calculating  takeoff 
performance  when  Type  II  or  IV  de- 
icing  or  anti-icing  fluids  have  been 
used.  This  action  would  require  revising 
the  existing  AFM  revision  to  correct  the 
performance  values  for  Model  ATR-72 
series  airplanes  and  to  provide  an 
additional  method  of  compliance  for  all 
airplanes.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  the  flightcrew  is 
advised  of  the  potential  effects  of  Type 
II  or  IV  de-icing  or  anti-icing  fluids  on 
the  airplane's  performance  during 
takeoff,  and  to  ensure  that  the  flightcrew 
is  advised  of  the  revised  performance 
calculations  for  takeoff  to  address  these 
effects. 

DATES:  Comments  must  be  received  by 
March  26.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation' 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 


306-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
'•Docket  No.  2001-NM-306-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer. 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington 
98055-4056;  telephone (425) 227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  arte  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifj'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proppsed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comrnents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


fconcerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  Wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-306-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-306-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

On  August  15.  2001,  the  FAA  issued 
AD  2001-16-10,  amendment  39-J2379 
(66  FR  44032,  August  22.  2001). 
applicable  to  all  Aerospatiale  Model 
ATR42-200,  -300,  -320,  and  -500  series 
airplanes;  and  all  Model  ATR72  series 
airplanes;  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
modify  procedures  for  calculating 
takeoff  performance  when  Type  II  or  IV 
de-icing  or  anti-icing  fluids  have  been 
used.  That  action  was  prompted  by 
reports  that  use  of  these  fluids  may 
result  in  an  increase  in  the  pitch  forges 
necessary  to  rotate  the  airplane  during 
takeoff.  This  condition  could  result  in  a 
delayed  takeoff  or  late  aborted  takeoff. 
The  requiremjents  of  that  AD  are 
intended  to  ensure  that  the  flightcrew  is 
advised  of  the  potential  effects  of  Type 
II  or  IV  de-icing  or  anti-icing  fluids  on 
the  airplane's  performance  during 
takeoff,  and  to  ensure  that  the  flightcrew 
is  advised  of  the  revised  performance 
calculations  for  takeoff  to  address  these 
effects. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2001-16-10, 
the  Direction  Generale  de  lAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
advises  that  the  existing  AFM  revision 
includes  incorrect  percentages  for 
increasing  takeoff  run  (TOR),  takeoff 
distance  (TOD),  and  accelerate-stop 
distance  (ASD)  on  Model  ATR72  series 
airplanes.  The  DGAC  had  required  an 
increase  in  TOR.  TOD,  and  ASD  in 
French  airworthiness  directives  2000- 
449-082(8)  and  2000-448-053{B),  both 
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dated  October  31.  2000.  (The  identical 
requirements  to  revise  the  AFM  were 
also  specified  in  the  FAA's  AD  2001- 
16-10.) 

Subsequently,  the  DGAC  has 
reviewed  flight  simulations  performed 
by  the  manufacturer  of  Model  ATR42- 
200,  -300.  -320,  and  -500  series 
airplanes,  and  Model  ATR72  series 
airplanes,  and  consequently  approved 
an  additional  compliance  method.  The 
additional  compliance  method  allows 
an  "assisted  rotation  at  takeoff."  This  is 
a  procedure  executed  by  the  captain  and 
the  non-flying  pilot  when  the  flightcrew 
encounters  increased  pitch  control 
forces,  leading  to  difficulties  in  rotating. 
However,  this  method  can  only  be 
applied  if  the  flightcrew  has  been 
properly  trained.  The  DGAC:  has 
determined  that  the  procedure  for 
assisted  rotation  at  takeoff  provides  a 
level  of  safety  equivalent  to  the 
requirements  to  revise  the  AFM 
specified  in  previously  issued  French 
kirworthiness  directives  2000-449- 
082(B)  and  2000-448-053(8). 

The  DGAC  has  issued  airworthiness 
directives  2000-448-053(B)  R2  and 
2000-449-082(8)  R2,  both  dated 
September  19.  2001.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplane.s  in  Frantic.  These  French 
, airworthiness  directives  correct  the 
incorrect  percentages  for  TOR.  TOD. 
and  ASD.  and  specify  the  additional 
compliance  method  described 
previously. 

FAA's  Conclusions 

•     These  airplane  modtfis  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  pr(vvisions  of  .section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthinttss  agreement,  the  DGAG  has 
k(?pt  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  fimlings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2001-10-10  to  continue 
to  require  revising  the  AFM  to  modify 
procedures  for  calculatihg  takeoff 
performance  when  Type  II  or  IV  de- 


icing  or  anti-icing  fluids  have  been 
used.  The  proposed  AD  also  would 
require  revising  the  existing  AFM 
revision  to  correct  the  performance 
values  (for  Model  ATR-72  series 
airplanes)  and  to  provide  an  optional 
method  of  compliance  (for  all  affected 
models). 

Cost  Impact 

There  are  approximately  159 
airplanes  of  U.S.  registry  that  would  be 
affected  bv  this  proposed  AD. 

The  AFM  revision  currently  required 
by  AD  2001-16-10  takes  approximately 
1  Work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required 
revision  of  the  AFM  on  U.S.  operators 
is  estimated  to  be  $9,540,  or  $60  per 
airplane. 

The  new  AFM  revision  that  is 
proposed  in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new- 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $9,540, 
or  SliO  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  mictions  repre,sent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figurt^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  R^gulato^y 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  II.S.C.  106(g).  40U:\.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12379  (66  FR 
44032.  August  22.  2001).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Aerospatiale:  Hoi  ki-t  2001-NM-;U)r.-AD. 
SuiM^r-iodos  AU  2001-l(i-lU. 
AnitMuinient  39-12379. 
Applirabilitv:  All  Modnl  ATR42-20(). 
-:tO(l.  -;121).  rtiitl  -.')U0  series  iiirplanes;  ami  all 
Miul.-l  A  rK72  series  airplanes;  ceitificaled  in 

iiiiv  caUigorv. 

Complidiur:  Reciuiretl  as  imlicaled,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  advised  of 
the  potential  effects  of  Type  II  or  IV  de-icing 
or  anti-icing  fluids  on  the  airplanes 
performance  during  takeoff,  and  to  ensure 
that  the  flightcrew  is  advised  of  the  revised 
performanc  e  calculations  for  takeoff  to 
address  these  effects.  ai:complish  the 
following: 

Restatement  of  Requirements  of  AD  2001- 
16-10 


Revision  of  the  Airplane  Flight  Manual 
(AFM) 

(h)  Within  l.S  davs  after  Seplemher  2b, 
20U1  (the  effective  dale  of  AD  2001-16-10, 
amendment  :J9-1 2:179).  revise  the 
.Appendices  and  Supplements  chapter  of  the 
I'AA-approved  AFM  by  including  either  the 
following  manufacturer's  Appendix  'Takeoff 
alter  usi;  of  Fluid  Type  II  or  IV"  or  a  copy 
of  this  AD  in  the  AFM. 

■Takmff  After  Use  of  Fluid  Type  II  or  IV 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
■fvpe  II  or  IV. 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  necessary  to  rotate, 
and  then  to  a  modirii:ation  of  takeoff 
performance. 


Therefore,  this  flight  manual  must  be 
modified  as  follows: 

1.  General 

^  The  general  information  in  Section  1  is 
applicable. 

2.  Limitations 

The  limitations  in  Section  2  are  applicable. 

.3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are 
applicable. 

4.  Emergency  Procedures 

The  emergency  procedures  in  Section  4  are 
.   applicable. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable. 

6.  Performances 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.0.'J  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 

•  Determine  VR  for  the  lowest  available  V2, 

•  Assume  Vl=VR. 

•  Increase  TOR,  TOU.  ASD  by  20%. 

7.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  by  adding 
what  follows: 

For  the  dispati:h  cases:    , 

•  Apply  takeoff  penalties  due  to  the  system 
failure, 

•  Then  apply  takeoff  penalties  due  to  the  use 
of  fluids  Type  II  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cases: 

•  Ferry  flight  with  pitch  elevators 
disconnected.    . 

•  Takeoff  with  flaps  retracted." 

New  Requirements  of  This  AD 

AFM  Revision:  Model  ATR  42-200,  -300. 
-320,  and  -500  Series  Airplanes 

(b)  For  Model  .ATR42-200.  -300,  -320,  and 
-.500  series  airplanes:  Within  15  davs  after 
the  effective  date  of  this  AD.  revise  the 
Appendices  and  Supplements  chapter  of  the 
.AF'M  by  removing  the  AFM  revision  required 
by  paragraph  (a)  of  this  AD  and  inserting  the 
following  procedures  in  the  AFM  (this  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  into  the  AFM): 

■Takeoff  After  Use  of  Fluid  Type  II  or  IV 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
Type  II  or  IV. 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  necessary  to  rotate, 
and  then  to  a  modification  of  takeoff 
performance. 

Therefore,  this  flight  manual  must  be 
modified  as  follows: 

Compliance  Method  Number  1 

1.  General 

The  general  information  in  Section  1  is 
applicable. 

2.  Limitations 

The  limitations  in  Section  2  are  applicable. 


3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are 
applicable. 

4.  Emergency  Procedures 

The  emergency  procedures  in  Setiion  4  are 
applicable. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable. 

6.  Performances 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  fallowing  for  takeoff 
computations: 

•  Determine  VR  for  the  lowest  available 
V2, 

•  Assume  Vl=VR, 

•  Increase  TOR.  TOD.  ASD  by  20%.." 

7.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  bv  adding 
what  follows: 
For  the  dispatch  cases:  _ 

•  Apply  takeoff  penalties  due  to  the 
system  failure. 

•  Then  apply  takeoff  penalties  due  to  the 
use  of  fluid  "Type  II  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cases: 

•  Ferry  flight  with  pitch  elevators 
disconnected. 

•  Take-off  with  flaps  retracted. 

Compliance  Method  Number  2 
Crew  Training  Required 

1.  Genera! 

The  general  information  in  Section  1  is 
applicable. 

2.  Limitations 

The  limitations  in  Section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are 
applicable  with  the  addition  ofthe  following: 

The  Captain  must  be  the  pilot  flying  and 
the  pre-takeoff  briefing  must  int:lude  the 
following  takeoff  procedure  (refer  to  point  5). 

4.  Emergency  Procedures 

The  emergency  procedures  in  Section  4  are 
applicable. 

5.  Procedures  Following  Failures 

The  procedures  following  failures  in 
Section  5  are  applicable  with  the  addition  of 
the  following: 
TAKEOFF  SEQUENCE 

In  case  of  difficulties  to  rotate,  the  Captain 
(CPT)  should  request  the  non-flying  pilot's 
(NFP's)  assistance.  In  that  case,  on  CPT  order, 
NFP  pullf  the  control  column  until  5  pitch 
attitude  is  reached,  then  NFP  releases  the 
controls. 

PERFORMANCES 

The  performances  in  Section  6  for  dry 
runways  and  in  Section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 

Increase  TOD  by  70  m  for  ATR  42-300 
Increase  TOD  bv  80  m  for  ATR-42^00/- 
500 


6.  Appendices  ai)d  Supplements 

Data  of  Set:tion  7  are  applicable  with  the 
addition  ofthe  following: 
For  the  dispatch  cases: 

•  Apply  takeoff  penalties  due  to  the 
system  failure. 

•  Then  apply  takeoff  penalties  due  to  the 
use  of  fluid  Type  II  or. IV. 

Dispatch  is  not  aulhuri/ed  in  the  following 
^ases: 

•  Ferry  flight  with  pitch  elevators 
disconnected. 

•  Take-off  with  flaps  retrarled." 

AFM  Revision:  Model  ATR  72  Series 
Airplanes 

(c)  For  Model  .ATR72  series  airplanes: 
Within  1.T  days  after  the  effective  date  of  this 
AD.  revise  the  Appendices  and  Supplements 
chapter  ofthe  AFM  by  removing  the  AFM 
revision  required  by  paragraph  (a)  of  this  AD 
and  inserting  the  following  prcK:edures  in  the 
WW  (this  may  be  accomplished  bv  inserting 
a  copy  of  this  AD  into  the  AFM): 

■Takeoff  After  I'se  of  Fluid  Type  II  or  IV 

This  appendix  applies  only  to  aircraft  de- 
iced  or  anti-iced  before  takeoff,  using  fluid 
Type  II  or  IV.       . 

These  types  of  fluid  may  lead  to  an 
increase  in  control  forces  niH;essarv  to  rotate, 
and  then  to  a  modification  of  takeoff 
performance. 

Therefore,  this  flight  manual  must  be 
modified  as  follows: 

Cdinplianre  Method  Number  J 

1.  General 

The  general  information  in  Section  1  is 
applicable.  , 

2.  Limitations  '  ^"^ 
The  limitations  in  Section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  procedures  in  Section  3  are 
applioable. 

4.  Emergency  Pro<:edures 

The  emergenc:y  procedures  in  Section  4  are 
applicable. 

5.  Procedures  Following  Failures  ^ 

The  procedures  following  failures  in 
Section  5  are  applicable. 

6.  Performances 

The  performances  in  Ser:tion  6  for  dry 
runways  and  in  Section  7.03  for  non-dry 
runways  (advisory  materials)  are  applicable   , 
with  the  addition  ofthe  following  for  takeoff 
computations: 

•  Determine  VR  for  the  lowest  available      ' 
V2. 

•  Assume  Vl=VR. 

•  Increase  TOR.  TOD.  ASD  by  25%. 

7.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  by  adding 
what  follows: 
For  the  dispatch  cases: 

•  Apply  takeoff  penalties  due  to  the 
system  failure. 

•  Then  apply  takeoff  penalties  due  to  thb 
use  of  fluid  Type  II  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cas^: 
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•  Ferry  flighl  with  pitch  elevators 
clisi;<)nnei:tH<l, 

•  Take-off  with  flaps  retracted. 

Compliiinre  XMhod  ,Vi»mfwr  2 
Crew  Training  Required 

1.  (leiierai 

The  {-enerat  information  in  Section  1  is 
dpplicable. 

2.  Limitations 

The  limitations  in  Section  2  are  applicable. 

3.  Normal  Procedures 

The  normal  pftK;edures  in  Se<  lion  3  are 
applicable  with  the  addition  of  the  following: 

Th.!  Captain  must  be  the  pilot  flyrng  and  • 
the  pre-takeoff  briefing  must  inc:lude  the 
following  takeoff  procedure  (refer  to  point  h). 

4.  Emergency  Procedures 

The  emergency  pro<  edures  in  Section  4  are 
applicable. 
.5.  Procedures  following  Failures 

The  procedures  following  failures  in 
Section  5  are  applic  able  with  the  addition  of 
the  following: 
TAKEOFF  SEQl  'liNCE 

In  ca.se  of  difficulties  to  rotate,  the  Captain 
(CPTl  should  request  the  non-flying  pilot's 
(NFPs)  assistanc*!.  In  that  case,  on  CPT  order. 
NFP  pulls  the  control  column  until  .5^  pilch 
attitude  is  reached,  then  NFP  releases  the 
controls. 
PKKFORMANCES 

The  performances  in  Section  fi  for  dry 
runways  and  in  Section  7.0;»  for  non-dry 
runways  (advisory  materials)  are  applicable 
with  the  addition  of  the  following  for  takeoff 
computations: 

Increase  TOD  by  70  m. 

6.  Appendices  and  Supplements 

Data  of  Section  7  are  applicable  with  the 

addition  of  the  following: 
For  the  dispatch  cases: 

•  Apply  takeoff  penalties  due  to  the 
system  failure, 

•  Then  apply  takeoff  penalties  due  to  the 
use  of  fluid  Type  II  or  IV. 

Dispatch  is  not  authorized  in  the  following 
cases: 

•  Ferry  flight  with  pitch  elevators 
disconne<:ted, 

•  Take-off  with  flaps  retracted." 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager. 
International  Branch.  ANM-llti.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
•  FAA  Prinf  ipal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-llfi. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
»;ompliaii(.e  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-tl6. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
aciordance  with  se«:tions  21.197  and  21.199 
<if  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
d  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2000- 
448-t),'i3(B)  R2  and  2000-44<»-0a2(B)  R2, 
lH)th  dated  September  19,  2001. 

Issued  in  Renton.  Washington,  on  February 
14,  2003.        * 
Ali  Bahrami, 

Actinf'  Manaf-er.  Transport  Airploiw 
Dirnclomtf.  Aircraft  Curtifiration  Sen'ice. 
jFK  D()<  .  1)3-4243  Filed  2-21-03:  8:4.5  ami 
BILiJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-245-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  717- 
200  airplanes.  This  proposal  would 
require  modification  of  the  longeron-to- 
frame  installation  of  the  upper  center 
fuselage  This  action  is  necessary  to 
prevent  fatigue  cracking  of  the 
longerons  of  the  upper  center  fuselage, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  10,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Avjation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
24JJ-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax'to  (425)  227-1232.  Comments 
may  jilso  be  sent  via  the  Internet  using 
the  following  address:  9-onm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"Docket  No.  2001-NM-245-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for   •• 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer.  Airft-ame  Branch.  ANM-120L. 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard, 
Lakewood,  California  90712^137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 

data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following    ' 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-245-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-245-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  Boeing  Stress     *^ 
Engineering  has  found  that  the  material 
thickness  for  longerons  L-5L  to  L-5R, 
located  in  the  upper  center  fuselage  of 
Boeing  Model  717-200  airplanes,  is 
undersized.  Investigation  revealed  that 
this  could  cause  fatigue  cracking  of  the 
longerons  of  the  upper  center  fuselage 
after  the  accumulation  of  30,000  total 
flight  cycles  on  the  airplane.  Such 
fatigue  cracking  could  result  in  reduced 
structural  integrity  of  the  fuselage. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  717-53-0001, 
including  Evaluation  Form,  dated 
March  20,  2001,  which  describes 
procedures  for  modification  of  the 
longeron-to-frame  installation  of  the 
main  frame  of  the  upper  center  fuselage 
between  stations  Y=655.000  and 
Y=81 3.000,  at  longerons  L-5L  to  L-5R. 
The  modification  includes  fabricating 
the  angles  and  installing  support  angles 
and  doublers.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  modification  "at  a 
scheduled  heavy  maintenance  period 
when  manpower,  materials,  and 


facilities  are  available,"  the  FAA  has 
determined  that  such  an  imprecise 
compliance  time  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessar>'  to  perform  the 
modification.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  compliance 
time  of  "Before  the  accumulation  of 
30.000  total  flight  cycles  or  within  10 
years  after  the  effective  date  of  the  AD. 
whichever  is  first,"  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  56  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  38 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  108  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  cost  would'be  minimal. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $246,240,  or  $6,480  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  thabthis  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar\-  26,  1979);  and  (3)  iT 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  (ollows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

4 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:' 

McDonnell  Douglas:  Doc:kel  2001-NM-24.5- 
AU. 

Applicability:  Model  71 7-200  airplanes, 
manufai:turer's  fuselage  numbers  .5001 
through  5056  inclusive:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pre<:eding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  ahered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D.  F'of 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
re(|uirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  appr(i\'al  for  an' 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  as.sessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  uhsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Com^lianct'.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the 
longeron*  of  the  upper  center  fuselage,  which 
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could  result  in  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  Before  the  accumulation  of  30,000  total 
flight  cycles  or  within  10  years  after  the 
effective  date  of  this  AD,  whichever  is  first: 
Modify  the  longeron-lo-frame  installation  of 
the  upper  ceuter  fuselage  between  stations 
Y=655.000  and  Y=813.000,  at  longerons  L-5L 
to  L-5R  (includes  fabrication  of  the  angles 
and  installation  of  support  angles  and 
dnublers),  per  Boeing  Service  Bulletin  717- 
53-0001,  excluding  Evaluation  Form,  dated 
March  20,2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
e.xistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renlnn.  Washington,  on  February 
14,2003. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  0.3-4242  Filed  2-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-282-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  737-700,  737-700C, 
737-800,  737-900,  757,  and  767  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-600,  737-700,  737- 
700C. 737-800.  737-900,  757.  and  767 
series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  advise  the  flightcrew 


to  don  oxygen  masks  as  a  first  and 
immediate  step  when  a  cabin  altitude 
warning  occurs.  This  action  is  necessary 
to  prevent  incapacitation  of  the 
flightcrew  due  to  lack  of  oxygen,  which 
could  result  in  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  10.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
282-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-282-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207,  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Eiford,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130S.  FAA.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW..  Renton, 
Washington  98055^056;  telephone 
(425)  917-6465;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  subrriitted  in  triplicated)  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-282-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-282-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

On  October  25.  1999.  a  Learjet  Model 
35  airplane  operating  under  part  135  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  135)  departed  Orlando 
International  Airport  en  route  to  Dallas. 
Texas.  Air  traffic  control  lost 
communication  with  the  airplane  near 
Gainesville.  Florida.  Air  Force  and 
National  Guard  airplanes  intercepted 
the  airplane,  but  the  flightcrews  of  the 
chase  airplanes  indicated  that  the 
windows  of  the  Model  35  airplane  were 
apparently  frosted  over,  which 
prevented  the  flightcrews  of  the  chase 
airplanes  from  observing  the  interior  of 
the  Model  35  airplane.  The  flightcrews 
of  the  chase  airplanes  reported  that  they 
did  not  observe  any  damage  to  the 
airplane.  Subsequently,  the  Model  35 
aiiplane  ran  out  of  fuel  and  crashed  in 
South  Dakota.  To  date,  causal  factors  of 
the  accident  have  not  been  determined. 
However,  lack  of  the  Learjet  flightcrew 's 
response  to  air  traffic  control  poses  the 
possibility  of  flightcrew  incapacitation 
and  raises  concerns  with  the 
pressurization  and  oxygen  systems. 

Recognizing  these  concerns,  the  FAA 
initiated  a  special  certification  review 
(SCR)  to  determine  if  pressurization  and 


oxygen  systems  on  Model  35  airplanes 
were  certificated  properly,  and  to 
determine  if  any  unsafe  design  features 
exist  in  the  pressurization  and  oxygen 
systems. 

The  SCR  team  found  that  there  have 
been  several  accidents  and  incidents 
that  may  have  involved  incapacitation 
of  the  flightcrews  during  flight.  In  one 
case,  the  airplane  flightcrew  did  not 
activate  the  pressurization  system  or 
don  their  oxygen  masks  and  the  airplane 
flew  in  excess  of  35.000  feet  altitude.  In 
another  case,  the  airplane  flightcrews 
did  not  don  their  oxygen  masks  when 
the  cabin  altitude  aural  warning  was 
activated.  Further  review  by  the  SCR 
team  indicates  that  the  Airplane  Flight 
Manual  (AFM)  of  Learjet  Model  35  and 
36  airplanes  does  not  have  an 
emergency  procedure  that  requires 
donning  the  flightcrew  oxygen  masks 
when  the  cabin  altitude  aural  warning  is 
activated.  Additional  review  has  found 
that  the  AFMs  of  Learjet  Model  35A  and 
36A  airplanes  also  do  not  contain 
appropriate  flightcrew  actions  when  the 
cabin  altitude  aural  warning  is 
activated.  However,  the  AFMs  do 
contain  an  abnormal  procedure  that 
allows  the  flightcrew  to  troubleshoot  the 
pressurization  system  prior  to  donning 
the  oxygen  masks  after  the  cabin 
altitude  aural  warning  sounds. 
Troubleshooting  may  delay  donning  of 
the  oxygen  masks  to  the  point  that 
flightcrews  may  become  incapable  of 
donning  their  oxygen  masks. 

The  SCR  findings  indicated  that  the 
most  likely  cause  for  incapacitation  was 
hypoxia  (lack  of  oxygen).  The  only  other 
plausible  cause  of  incapacitation  is 
exposure  to  toxic  substances.  However, 
no  evidence  was  found  to  support  the 
existence  of  toxic  substances. 

Delayed  response  of  the  flightcrew  in 
donning  oxygen  masks  as  a  first  and 
immediate  action  upon  the  activation  of 
the  cabin  altitude  warning  could  lead  to 
incapacitation  of  the  flightcrew  and  loss 
of  control  of  the  airplane. 

Explanation  of  Applicability  of 
Proposed  AD 

We  have  previously  issued  AD  2003- 
03-15.  amendment  13039  (68  FR  4892. 
January  31.  2003).  That  AD  revises  the 
AFM  for  various  Boeing  and  McDonnell 
Douglas  transport  category  airplanes  to 
advise  the  flightcrew  to  don  oxygen 
masks  as  a  first  and  immediate  step 
when  the  cabin  altitude  aural  warning 
sounds.  Boeing  Model  737-600,  737- 
700.  737-700C. 737-800.  737-900.  757. 
and  767  series  airplanes  were  not 
included  in  the  applicability  of  that  AD 
because  we  determined  that  appropriate 
instructions  for  donning  oxygen  masks 


were  included  in  the  Airplane 
Operations  Manual  for  those  airplanes. 

After  the  issuance  of  the  NPRM  for 
AD  2003-03-15,  we  repeated  the  review 
of  the  AFMs  for  Boeing  Model  737-600, 
737-700,  737-700C, 737-800.  737-900, 
757,  and  767  series  airplanes.  Based  on 
the  results  of  this  second  review,  we 
have  determined  that  further 
rulemaking  is  necessary  to  ensure  that 
the  AFMs  for  those  airplanes  contain 
appropriate  instructions  for  the 
flightcrew  to  imfnediately  don 
emergency  oxygen  masks  when  a  cabin 
altitude  aural  warning  occurs.  This 
proposed  AD  follows  from  that 
determination. 

Other  Related  Rulemaking 

•  We  have  previously  issued  AD  2000- 
23-10,  amendment  39-11980  (65  FR 
70294,  November  22,  2000),  which 
applies  to  all  Lockheed  Model  188A  and 
188C  series  airplanes.  That  AD  requires 
a  revision  of  the  AFM  to  add  procedures 
for  donning  the  flightcrew  oxygen 
masks  when  the  Cabin  altitude  aural 
warning  sounds.  The  requirements  of 
that  AD  are  intended  to  prevent 
incapacitation  of  the  flightcrew  as  a 
result  of  lack  of  oxygen  and  consequent 
loss  of  control  of  the  airplane. 

We  have  also  previously  issued  AD 
2001-22-10,  amendment  39-12489  (66 
FR  54425,  October  29,  2001),  which 
applies  to  all  Dassault  Model  Mystere- 
Falcon  50,  Mystere-Falcon  900,  and 
Falcon  900EX  series  airplanes.  That  AD 
requires  revising  the  Emergency 
Procedures  and  Abnormal  Procedures' 
sections  of  the  AFM  to  advise  the 
flightcrew  to  immediately  don  oxygen 
masks  in  the  event  of  significant 
pressurization  or  oxygen  level  changes. 
The  requirements  of  that  AD  are 
intended  to  prevent  incapacitation  of 
the  flightcrew  due  to  lack  of  oxygen, 
which  could  result  in  their  inability  to 
continue  to  control  the  airplane. 

We  are  continuing  to  review 
emergency  procedures  in  the  AFMs  for 
other  airplane  models  to  ensure  that  the 
AFMs  contain  appropriate  instructions 
for  donning  the  flightcrew  oxygen 
masks.  We  may  consider  further 
rulemaking  based  on  the  results  of  these 
reviews. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Emergency 
Procedures  or  Non-Normal  Procedures 
section  of  the  AFM.  as  applicable,  to 
advise  the  flightcrew  to  don  oxygen 
masks  as  a  first  and  immediate  step 


when  the  cabin  altitude  aural  warning 
sounds. 

Cost  Impact 

There  are  approximately  3,107 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,599  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
AFM  revision,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S95.940.  or  360  per 
airplane. 

The  cost  impact  figure  discussed 
abave  is  based  on  assumptiorls  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar\'  ta  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  Ifdve  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton*'  action" 
under  Executive  Order  12866:  (2)  is  riot 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulator\'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket.  , 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  tho 
authority  delegated  to  n»e  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  -tn  H.S.C.  106(s).  -"Il  1.1.  44701.       j 

§39.13    [Amended] 

2.  .Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Boeinfi:  Ducket  2002-NM-282-AD. 

AiipluahilHv:  All  Mo.lol  737-600.  737- 
700.  737-70«K:.  737-800.  737-<)()0.  7.57.  and 
7(i7  sories  airplanos;  cerliliciiUMl  in  iniy 
(iilegory. 

Note  1:  The  riiqiiinMutMits  of  this  .AU  aro 
siniihir  tii  lliosu  in  AD  200:t-0:<-1.i. 
iHiii'mimtMit  30-130.39.  which  applies  to 
vnridii'.  ll()(Mnj;i)n(l  Mclioniiell  Doiigliis 
tr;msp(ni  ciiti-miry  airphinrs. 

Complkinci':  Reciuired  as  indiciatnd.  unless 
iiccomphshed  previously. 

To  prevent  incupac:ilaiion  of  the  flightcniw 
due  to  Igck  of  oxygen,  which  could  result  in 
Dss  ol  (cinlroJHjf  the  airplane,  acicomplish  the 
following: 

Revision  to  the  Airplane  Flight  Manual 

(a)  VVitliin  <MI  days  after  the  effective  date 
of  this  AD:  For  the  applicable  airplane 

Table  1 .— AFM  Revisions 


models  listed  in  the  '•por— '  cotmnii  ol   lahle 
1  of  this  .AD.  revist!  the  procedures  regarding 
donning  oxygen  masks  in  the  event  of  r.ipid 
depressurization.  as  contained  in  tin; 
Emergency  Procedures  or  Non-Normal 
Procedures  section  of  the  .Airplane  Flight 
Manual  (AKM).  as  .ipplicahle.  hv  o^dacing 
the  text  in  the  •Replace—"  (  olumn  of  1  able 
1  of  Ibis  .\D  with  the  information  in  the 
applicable  figure  referenced  in  the  "With  the 
Informalion  In—"  t:olumn  of  Tabic;  1  of  this 
,AD.  This  may  be  accomplished  by  rec  ording 
the  AD  number  of  this  AD  on  the  kpplicable 
figure  and  inserting  il  into  the  AFM.  Table 
1  and  Figunss  1  through  A  folloiv: 
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For— 


Replace — 


With  the  Information  in — 


Boeing  Model  737-600.  -700,  -700C.  -800.  and  :  "Rapid    Depressurization    (With    airplane    altitude 
-900  series  airplanes.  '      above  14.000  feet  I^.S.L.)  . 

^  *       t  Oxygen  Masks  &  Regulators-ON,  100%".    , 

Boeing  Model  757-200.  -200PF.  ^200CB;  and  Bee-     "Rapid  Depressurization  i 

Inq    Model    767-200.    -300.    and    -GOOF    series     Recall 
airplanes.  Oxygen  Masks  and  Regulators— ON 

Boeing  Model  757-300  series  airplanes  'Rapid  Depressurization  , 

I  Put  on  oxygen  masks,  and  establish  crew  commu-  , 
''     nications." 

Boeinq  Model  767^00ER  senes  airplanes  1  "Rapid  Depressuhzation 

Turn  on  oxygen  masks,  and  establish  crew  commu- 

I      nications.'. 


Figure  1  of  this  AD. 
Figure  2  of  this  AD. 
Figure  3  of  this  AD. 
Figure  3  of  this  AD. 


Figure  1 

For  Boeing  Model  737-600,  -700. 
-7«0C.  -800.  and  -900  Series  Airplanes: 

Insert  the  information  in  this  figure 
into  the  "Non-Normal  Procedures" 
section  of  the  FAA-approved  Airplane 
Flight  Manual. 

Cabin  Altitude  Warning  or  Rapid 
Depressurization 

Condition:  The  CABIN  ALT  or  CABIN 
ALTITUDE  light  illuminated  indicates 
cabin  altitude  is  excessive: 

Oxygen  Masks  &  Regulators    ON, 
100% 

The  rest  of  the  steps  under  this 
heading  in  the  AFM  are  unchanged. 

Figure  2 

For  Boeing  Model  757-200,  -200PF.  and 
-200CB;  and  Model  767-200.  -300,  and 
-300F  Series  Airplanes: 

Insert  the  information  in  this  figure 
into  the  "Emergency  Procedures" 
section  of  the  FAA-approved  Airplane 
Flight  Manual. 


Cabin  Altitude  Warning  or  Rapid 
Depress  u  riza  tion 

Condition:  The  CABIN  ALT  or  CABIN 
ALTITUDE  light  illuminated  indicates 
cabin  altitude  is  excessive: 

RECALL 

Oxygen  Masks  &  Regulators    ON, 
100% 

The  rest  of  the  steps  under  this 
heading  in  the  AFM  are  unchanged. 

Figures 

For  Boeing  Model  757-300  and  767- 
400ER  Series  Airplanes: 

Insert  the  information  in  this  figure 
into  the  "Non-Normal  Procedures" 
section  of  the  FAA-approved  Airplane 
Flight  Manual. 

Cabin  Altitude  Warning  or  Rapid 
Depressurization 

Condition:  The  CABIN  ALT  or  CABIN 
ALTITUDE  light  illuminated  indicates 
cabin  altitude  is  excessive: 

Put  on  oxygen  masks  and  establish  . 
crew  communications." 

The  rest  of  the  steps  under  this 
heading  in  the  AFM  are  unchanged. 

'  Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACQ).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 
Note  2:  Informatjon  concerning  the 
•  existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued. in  Renton.  Washington,  on  February 
13,2003. 
Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03^2.36  Filed  2-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-335-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  Beech  400A  and  400T  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  Beech  400A 
and  400T  series  airplanes.  This  proposal 
would  require  replacement  of  the  low- 
pressiu-e  oxygen  tubing  located  in  the 
forward  fuselage  (nose  avionics  bay), 
lower  forward  flight  deck,  and  lower 
forward  cabin  areas,  as  applicable,  with 
new  low-pressure  oxygen  tubing.  This 
action  is  necessary  to  prevent  leakage  of 
oxygen  from  scored  low-pressure 
oxygen  tubing,  which  could  result  in 
lack  of  available  oxygen  for  the 
flightcrew,  or  possible  explosion  or  fire. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  10,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
335-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  internet  must  contain 
"Docket  No.  2001-NM-335-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the    . 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62.  P.O.  Box  85,  Wichita. 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 


Office,  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport,  Wichita.  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Gstrodka,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
118W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209;  telephone  (316) 
946-4129;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  mcdcing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to   • 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-335-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-335-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055^056. 


Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  production, 
damaged  low-pressure  oxygen  tubing 
was  found  on  eight  Raytheon  Model 
Beech  400A  airplanes.  The  damage  was 
created  during  tubing  installation  when 
a  knife  used  to  remove  portions  of  the 
heat  shrink  protective  sleeving  scored 
the  tubing.  The  sleeving  was  removed  to 
provide  adequate  electrical  bonding/ 
grounding  surfaces  for  the  electrical 
bonding/grounding  jumper  assemblies. 
Leakage  of  oxygen  from  scored  low- 
pressure  oxygen  tubing  could  result  in 
lack  of  available  oxygen  for  the 
flightcrew,  or  possible  explosion  or  fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  35-3406. 
dated  March  2001.  which  describes 
procedures  for  replacing  low-pressure 
oxygen  tubing  with  new  low-pressure 
oxygen  tubing.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

The  proposed  AD  would  differ  from 
the  Raytheon  service  bulletin  in  that,  for 
Raj'theon  Model  Beech  400T  series 
airplanes,  the  proposed  AD  would 
specif}'  a  compliance  time  of  within  200 
flight  hours  or  1  year  from  the  effective 
date  of  the  AD.  whichever  occurs  first. 
The  Raytheon  service  bulletin  states  that 
compliance  time  information  for  Model 
Beech  400T  airplanes  should  be 
obtained  from  "the  appropriate 
headquarters."  The  FAA  conducted  a 
durability  evaluation  of  the  tubing 
material  and  concluded  that,  although 
the  calculated  stress  remained  below  the 
endurance  limit  of  the  material,  the 
vibrator\'  nature  of  the  installation  was 
unknown.  The  conclusion  was  that  a 
compliance  time  of  within  200  flight 
hours  or  1  year  from  the  effective  date 
of  this  AD  would  be  a  conser\'ative 
estimate  for  the  proposed  replacement. 
The  compliance  time  coincided  with  the 
next  scheduled  inspection  for  the 
majority  of  affected  operators,  providing 
minimal  impact  to  the  operators. 
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Operators  should  note  that  this 
compliance  time  for  Model  Beech  400T 
series  airplanes  is  equivalent  to  the 
compliance  time  specified  in  the 
Raytheon  service  bulletin  for  the 
affected  Raytheon  Model  Beech  400A 
series  airplanes. 

Cost  Impact  * 

There  are  approximately  34  airplanes 
of  the  affected  design  in  the  worldv^ride 
fleet.  The  FA  A  estimates  that  27 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  25  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,052  pef  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $68,904,  or  $2,552  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost' impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  .necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  Stales,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
•  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  .110.34!  February  26,  1&79);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^)  I'.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (formerly 

'  Beech);  Dockfl  20O1-NM-335-AD. 

Applictibilitv:  Model  Beech  400A  series 
airplanes,  serial  number* RK-232  through 
RK-2(i.'"i  inclusive;  and  Model  Beech  400T 
series  airplane,  serial  number  TX-10: 
tierlifiualed  in  any  category. 

Note  1:  This  AU  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried.  altered,  or  repaired  in  the  area 
subject  to  the  requin;menls  of  this  AD.  For 
-  airplanes  thai  have  been  modified,  altered,  or 
repaired  so  thai  the  performance  of  the 
requirements  of  this  AD  is  affet;led.  the 
owner/operator  must  rMjuest  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condilion'has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  lo  address  it. 

Complinncn:  Required  as  indicated,  unless 
accomjjlished  previously. 

To  prevent  leakage  of  oxygen  frorti  scored 
low-pressure  oxygen  tubing.  whic;h  could 
result  in  lack  of  available  oxygen  for  the 
flightcrew.  possible  explosion,  or  fire, 
accomplish  the  following: 

Replacement  of  Oxygen  Tubing 

(a)  lor  Model  400A  series  airplanes: 
Within  200  flight  hours  or  1  year  from  the 
efieclive  dale  of  this  AD,  whichever  occurs 
first,  replace  the  low-pressure  oxygen  tubing 
lo(  ated  in  the  forward  fuselage  (nose  avionics 

'l)a\),  lower  forward  flight  deck,  and  lower 
forward  cabin  areas,  as  applicable,  with  new 
low-pressure  oxygen  tubing,  per  Part  1  of  the 
AccomplishmenI  Instructions  specified  in 
Raytheon  Service  Bulletin  SB  35-3406,  dated 
March  2001. 

(b)  For  ModeJ  400  T  airplanes:  Within  200 
flight  hours  or  1  year  from  the  effective  date 
of  this  AD.  whichever  occurs  first,  replace 


the  low-pressure  oxygen  tubing  located  in  the 
forward  fuselage  (nose  avionics  bay),  lower 
forward  flight  deck,  and  lower  forward  cabin 
areas,  as  applicable,  with  new  low-pressure 
oxygen  tubing,  per  Part  II  of  the 
Accomplishment  In.structions  specified  in 
Raytheon  Service  Bulletin  SB  35-3406,  dated 
March  2001.- 
Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
c:an  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
14,  200:J. 
AH  Bahranfi, 

Acting  Manager.  Transiiort  Airplane 
DirectoraU\  Aircraft  Certification  Service. 
|FR  Doc.  03-4234  Filed  2-21-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-309-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  717- 
200  airplanes.  This  proposal  would 
require  modification  of  certain 
attachment  holes  in  the  rear  spar  of  the 
left  and  right  wings.  This  action  is 
necessary  to  prevent  fatigue  cracking  of 
the  rear  spar  of  the  wings,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  10,  2003. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
309-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprnicomment@faa.gov.  Coinments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-309-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  COl^ACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L. 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  Cafifornia  90712^137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interestfed  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  .their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-309-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-309-AD,  1601  Lind  Av«nue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  from 
the  manufacturer  indicating  the 
detection  of  22  holes  in  the  rear  spar  of 
the  left  and  right  wings  of  a  Boeing 
Model  717-200  airplane  with  bolts 
•installed  in  uncoined,  clearance  fit 
holes.  This  installation  was  not  in 
accordance  with  the  manufacturer's 
design,  which  specified  stress-coining  of 
all  22  holes.  The  design  was  intended,  to 
eliminate  the  possibility  of  fatigue 
cracking  such  as  that  previously 
detected  on  a  McDonnell  Douglas  DC- 
9  airplane,  which  is  the  predecessor  to 
the  Model  717-200  airplane.  The 
manufacturer  also  has  determined  that  9 
oiit  of  the  22  holes  in  the  rear  spar  must 
be  cold-worked,  followed  by  the 
installation  of  Hi-Lok  fasteners  in  all  22 
holes.  Such  conditions,  if  not  corrected, 
may  be  a  potential  source  of  fatigue 
cracking  of  the  rear  spar  of  the  wings, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has"  reviewed  and  approved 
Boeing  Service  Bulletin  717-57-0001, 
Revision  01,  including  Evaluation  Form, 
dated  January  6,  2003,  which  describes 
procedures  for  modification  of  certain 
attachment  holes  in  the  rear  spar  of  the 


left  and  right  wings.  The  modification 
includes  cold  working  9  uncoined 
attachment  holes  and  replacing  22  bolts 
with  Hi-Lok  fasteners.  Accomplishment 
■of  the  actions  specified  in  the  serx'ice 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  ser\'ice  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  no^  that,  although 
the  service  bulletin  recommends 
accomplishing  the  modification  "Within 
30.000  landings  after  the  issue  date  of 
this  service  bulletin."  the  FAA  has 
determined  that  such  a  compliance  time 
would  not  address  the  identified  imsafe 
condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 

.  subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
modification.  In  light  of  all  of  these 
factors.  Jhe  FAA  finds  a  compliance 
time  of  "Before  the  accumulation  of 
30,000  total  flight  cycles  or  within  10 
years  after  the  effective  date  of  the  AD. 
whichever  is  first,"  for  completing  the 
required  actions  to  be  warranted,  in  that 

.  it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  57  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  39 
airplanes  of  U.S.  registrj'  would  be 
affected  by  this  proposed  AD.  that  it    . 
would  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Required 
parts  would  cost  approximately  $955 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $48,945,  or 
$1,255  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuari^to  the 
authority  delegated  to  me  oy  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Th6  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOfi(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Docket  2001-NM-309- 
AO. 
Applicability:  Model  717-200  airplanes, 
manufacturer's  fuselage  numbers  .5002 
through  SO.SS  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  eaoh  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rear  spar 
of  the  wings,  which  could  result  in  reduced 
.  structural  integrity  of  the  airplane, 
af.complish  the  following: 

Modification 

(a)  Before  the  accumulation  of  30.000  total 
flight  cycles  or  within  10  years  after  the 
effe<;tive  date  of  this  AD,  whichever  is  first: 
Modify  the  attachment  holes  in  the  rear  spar 
of  the  left  and  right  wings  (includes  cold 
working  9  uncoined  attachment  holes  and 
replacing  22  bolts  with  Hi-Lok  fasteners),  per 
Boeing  Service  Bulletin  717-57-0001, 
Revision  01,  excluding  Evaluation  Form, 
dated  January  fi.  2003. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that     , 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shajl  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be>accomplished. 

Issued  in  Renton.  Washington,  on  February 
14.  2003. 
All  Bahrami. 

Acling  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Seivice. 
|FR  Doc.  03-4233  Filed  2-21-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-34-AD] 
RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  767  series  airplanes,  that  would 
have  required  replacement  of  the  aileron 
control  override  quadrant  with  a 
modified  unit.  This  new  action  revises 
the  applicability  of  the  proposed  rule. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent 
corrosion  of  the  input  override 
mechanism  bearings  of  the  lateral 
central  control  actuator,  which,  in  the 
event  of  a  subsequent  jam  in  the  pilot's 
aileron  control  system,  could  result  in 
failure  of  the  aileron  override  system 
and  consequent  reduced  lateral 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  21,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration" (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
34-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  FYiday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprmcomment@faa.gov.  Com«ients  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-34-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  inforrnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Tsuji.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130S.  FAA.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  917-6487;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  exampjie,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commeitfs  to 
Docket  Number  2002-NM-34-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-34-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  23,  2002  (67  FR 
54591).  That  NPRM  would  have 
required  replacement  of  the  aileron 
control  override  quadrant  with  a 
modified  unit.  That  NPRM  was 
prompted  by  a  report  of  the  seizing  of 
the  input  override  mechanism  bearings 
of  the  lateral  central  control  actuator  on 
affected  airplanes.  The  seizing  was 
discovered  during  an  inspection  and  has 
been  attributed  to  corrosion  on  the  steel 
bearings  in  the  override  mechanism.  A 
failed  override  system  is  a  latent  failure 
and  does  not  affect  normal  operation. 
However,  if  the  pilot's  control  system 
were  to  subsequently  jam,  the  seizing  of 
the  override  bearings  could  have 
prevented  the  aileron  control  override 
system  from  operating  properly.  That 
condition,  if  not  corrected,  could  result 
in  reduced  lateral  control  of  the 
airplane. 

Comments 

Certain  comments  received  in 
response  to  the  original  NPRM  have 
resulted  in  changes  that  expanded  its 
scope  and  gave  rise  to  this  supplemental 
NPRM. 

Request  To  Revise  Applicability 

The  manufacturer  advises  that  the 
applicability  was  incorrectly  identified 
in  the  original  NPRM  as  Boeing  Model 
767  series  airplanes,  line  numbers  1 
through  811.  The  manufacturer  reports 
that  line  numbers  812  through  836  are 
also  subject  to  the  identified  unsafe 
condition;  therefore,  the  affected 
inclusive  line  numbers  should  be  1 
through  836.  In  addition,  the 
manufacturer  requests  exclusion  of 
Model  767— 400ER  series  airplanes  from 
the  applicability  because  the  installation 
of  corrosion-resistant  steel  bearings 
during  production  on  those  airplanes 
adequately  addresses  the  identified 
unsafe  condition. 

The  FAA  agrees  and  has  revised  the 
applicability  accordingly  in  this 
supplemental  NPRM.  In  addition,  the 
Cost  Impact  section  has  been  revised  in 
this  supplemental  NPRM  to  reflect  the 
increased  number  of  affected  airplanes. 

Request  To  Revise  Cost  Estimate 

One  commenter.  an  operator,  requests 
that  the  Cost  Impact  section  of  the 
original  NPRM  be  revised  to  reflect 
additional  work  hours  necessary  to 
accomplish  the  proposed  requirements. 


According  to  the  commenter.  it  would 
also  be  necessary  to  replace  the  bearings 
and  perform  corrective  rigging  of  certain 
control  cables.  The  commenter  notes  the 
ser\'ice  bulletin's  failure  to  consider 
these  tasks  in  the  total  work  hour 
estimate. 

The  FAA  partially  concurs  with  the 
request.  Although  the  proposed  AD 
would  require  that  operators  "replace 
the  aileron  control  override  quadrant 
with  a  modified  unit."  the  FAA 
recognizes  that,  to  accomplish  that  task, 
operators  must  also  incur  the  direct  cost 
of  replacing  the  bearings  in  the  aileron 
override  quadrant.  Therefore,  the  Cost 
Impact  section  has  been  further  revised 
in  this  supplemental  NPRM  to  reflect  an 
estimated  6  work  hours  necessary  to 
replace  the  bearings  and  .4  work  hours 
to  replace  the  quadrant,  for  a  total  of 
approximately  10  work  hours  to 
accomplish  the  proposed  requirements. 

However,  as  stated  in  the  original 
NPRM,  the  cost  impact  information  is 
intended  to  provide  only  the  'direct" 
costs  of  the  proposed  requirements;  the 
total  work  hour  figure  represents  the 
time  necessary  to  perform  only  the  AD's 
required  actions.  "The  cost  analysis  in 
AD  rulemaking  actions  typically  does 
not  include  incidental  costs  such  as  the 
time  required  for  cable  rigging  and 
testing  of  the  system,  which  would  be 
necessary  to  ensure  the  functionality  of 
the  system  after  the  required  actions 
have  been  accomplished. 

Additional  Change  to  Original  NPRM 

The  heading  for  paragraph  (b)  ("Spare 
Parts"  in  the  original  NPRM)  has  been 
changed  to  "Part  Installation"  in  this 
supplemental  NPRM. 

Conclusion 

Since  these  changes  expand  the,  scope 
of  the  original  NPRM.  the  FAA  has . 
determined  that  it  is  necessary'  to  reopeh 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 


•*>. 


Cost  Impact 

There  are  approximately  836 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
443  airplanes  of  U.S.  registry'  would  be. 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hour. 
Required  parts  would  cost 
appro.ximately  Si 46  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $330,478,  or  $746  per 
airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  riot  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  Februar\'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10f>(g).-40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Boeing:  Docket  2002-NM-34-AD. 

Applicahility:  Modol  767-200.  -.300,  and 
-300F  serie.s  airplanes;  t;ertifirated  in  any 
calngory:  line  numbers  1  through  836 
inclusive. 

Note  1:  This  AU  applies  lo  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whjjiher  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  shoidd  include  an  assessment  of 
the  effect  of  the  modification,  alteration',  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
si)e(:ific  proposed  actions  to  address  it. 

Coinplianre:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  input  override 
mechanism  bearings  of  the  lateral  central 
control  actuator,  which,  in  the  event  of  a 
subsequent  jam  in  the  pilot's  aileron  control 
.system,  i:ould  result  in  failure  of  the  aileron 
override  system  and  consequent  reduced 
lateral  cpntrollability  of  the  airplane, 
accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  replace  the  aileron  c:ontrol 
override  quadrant  with  a  modified  unit,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-27A0175.  dated  Oi:lober  25. 
2001. 

Note  2:  This  AD  does  not  require 
accomplishment  of  the  actions  specified  by 
Boeing  Service  Bulletin  767-27-0142. 

Part  Installation 

(b)  As  of  the  effective  dale  of  this  AD,  no 
person  may  install,  on  any  airplane,  an 
aileron  control  override  quadrant  that  has  not 
been  modified  in  accordance  with  the 
requirements  of  this  .^D. 

Alteraative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  approprike  FAA  Principal  Maintenance 
Inspei:tor.  who  may  add  comments  and  then 
send  it  lo  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  set:tions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  . 


Issued  in  Renton.  Washington,  on  February 
14,2003. 
All  Bahraml. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
IFR  Doc.  03-4232  Filed  2-21-03;  8:4.'i  am) 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RINs  1506-AA28;  and  150&-AA41 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Businesses  Engaged  In 
Vehicle  Sales 

AGENCY:  Financial  .Crimes  Enforcement 
Network  (FinCEN),  Treasury. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 


summary:  FinCEN  is  in  the  process  of 
implementing  the  requirements 
delegated  to  it  under  the  USA  PATRIOT 
Act  of  2001,  in  particular  the 
requirements  of  the  Act  that  require 
financial  institutions  to  establish  anti- 
money  laundering  compliance  and 
customer  identification  programs.  The 
term  "financial  institution"  is  defined  to 
include  a  "business  engaged  in  vehicle 
sales,  including  automobile,  airplane, 
and  boat  sales."  FinCEN  is  issuing  this 
advance  notice  of  proposed  rulemaking 
(ANPRM)  to  solicit  public  comments  on 
a  wide  range  of  questions  pertaining  to 
these  requirements,  including  the 
money  laundering  risks  that  are  posed 
by  these  businesses,  whether  these 
businesses  should  be  subject  to  these 
requirements,  and  if  so,  how  the 
requirements  should  be  structured. 
DATES:  Written  comments  may  be 
submitted  on  or  before  April  10,  2003. 
ADDRESSES:  Because  paper  mail  in  the 
Washington,  DC,  area  may  be  subject  to 
delay,  commenters  are  encouraged  to  e- 
mail  comments.  Comments  may  be 
submitted  by  electronic  mail  to 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text,  "ATTN: 
ANPRM— Sections  352  and  326— 
Vehicle  Seller  Regulations."  Comments 
may  be  mailed  to  FinCEN,  P.O.  Box  39. 
Vienna.  VA  22183.  ATTN:  ANPRM— 
Sections  352  and  326— Vehicle  Seller 
Regulations.  Comments  should  be  sent 
by  one  method  only.  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m..  in  the  FinCEN  Reading 
Room  in  Washington.  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  354-6400  (not  a 
toll-free  number). 


FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Chief  Coimsel,  FinCEN,  (703) 
905-3590;  the  Office  of  the  General 
Counsel,  (202)  622-1927;  or  the  Office 
of  the  Assistant  General  Counsel 
(Banking  and  Finance),  (202)  622^-0480 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001.  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
Act)  Act  of  2001  (Public  Law  107-56) 
(the  Act).  Title  III  of  the  Act  makes  a 
number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
Bank  Secrecy  Act  (BSA).  which  are 
codified  in  subchapter  II  of  chapter  53 
of  title  31.  United  States  Code.  These 
amendments  are  intended  to  promote 
the  prevention,  detection,  and 
prosecution  of  international  money 
laundering  and  the  financing  of 
terrorism.  Section  352(a)  of  the  Act, 
which  became  effective  on  April  24. 
2002.  amended  section  5318(h)  of  the 
BSA.  As  amended,  section  5318(h)(1) 
requires  every  financial  institution  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum:  (i) 
The  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer;  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs.  When  prescribing 
minimum  standards  for  anti-money 
laundering  programs,  section  352 
directs  the  Treasury  to  consider  the 
extent  to  which  such  standards  are 
commensurate  with  the  size,  location, 
and  activities  of  the  financial 
institutions  to  which  such  regulations 
apply. 

As  a  "business  engaged  in  vehicle 
sales"  (vehicle  seller)  is  defined  as  a 
financial  institution  under  the  BSA,  31    ■ 
U.S.C.  5312(a){2)(T),  it  is  subject  to  the 
anti-money  laundering  program 
requirement.  On  April  29,  2002,  and 
again  on  November  6,  2002,  FinCEN 
temporarily  exempted  certain  financial 
institutions,  including  vehicle  sellers, 
ft-om  the  requirement  to  establish  an 
anti-money  laundering  compliance 
program.  The  purpose  of  the  deferral 
was  to  enable  FinCEN  to  study  the 
affected  mdustries  and  consider  the 
extent  to  which  anti-money  laundering 
program  requirements  should  be 
applied  to  them,  taking  into  account  the 
specific  characteristics  of  the  various 


entities  defined  as  financial  institutions 
by  the  BSA.' 

In  addition,  section  326  of  the  Act 
added  new  subsection  (1)  to  31  U.S.C. 
5318,  which  requires  Treasury  to 
prescribe  regulations  setting  forth 
minimum  standards  for  financial 
institutions  to  identify  customers 
applying  to  open  accounts.  Section  326 
applies  to  all  BSA  financial  institutions 
that  open  accounts  for  their  customers. 

The  business  of  vehicle  sellers 
encompasses  various  segments, 
including  sellers  of:  (1)  New  land-based 
vehicles,  such  as  automobiles,  trucks, 
RVs,  and  motorcycles;  (2)  new  aircraft, 
including  fixed  wing  airplanes  and 
helicopters;  (3)  new  boats  and  ships; 
and  (4)  used  vehicles  (as  well  as  those 
who  broker  the  sale  of  used  vehicles).^ 

Businesses  engaged  in  the  selling  of 
vehicles  comprise  a  significant 
percentage  of  the  total  gross  domestic 
product  of  the  United  States,  and  the  ■ 
vehicles  that  they  collectively  sell 
account  for  a  major  portion  of  U.S. 
consumption,  exports,  and  other 
important  economic  indicia. '  As  such, 
because  of  both  the  economic 
significance  of  this  industry,  and  the 
important  and  pervasive  role  that 
vehicles,  and  therefore  vehicles  sales, 
play  in  the  United  States,  this  ANPRM 
is  intended  to  assist  FinCEN  in  striking 
a  balance  between  the  important 
statutory  requirements  of  the  Act,  and 
the  important  benefits  that  vehicle 
sellers  provide  to  our  coiuatry. 

Some  vehicle  sellers  are  tied  to  the 
manufacturing  of  the  vehicles,  while 
others  may  not  be.  While  some  vehicle 
sellers  are  publicly  traded  companies, 
most  are  privately  held  or  family 
owned.  Some  may  be  characterized  as 
wholesale  sellers  of  vehicles,  while 
others  are  engaged  in  retail  sales  of  the 
vehicles.  In  each  segment,  there  is  often 
substantial  variety  in  function  and 
practice. 

Vehicle  sellers  range  in  size  from  very 
large  entities  that  sell  vehicles  with  a 
total  value  that  is  measured  in  billions 
of  dollars  annually,  to  very  small 
entities  (such  as  a  neighborhood  used 


'  See  31  CFR  103.170,  as  codified  by  interim  final 
rule  published  at  67  PR  21110  (April  29.  2002).  as 
amended  at  67  FR  67547  (November  6,  2002)  (as 
corrected  at  67  FR  68935  (November  14,  2002)). 

2  FinCEN  does  not  intend  to  impose  anti-money 
laundering  program  obligations  on  individuals  in 
connection  with  the  sale  of  their  own  personal 
vehicle  to  others,  whether  as  a  "trade-in"  with  a 
retail  vehicle  dealer  or  by  private  sale  with  another 
party,  unless  an  individual  is  engaged  in  the 
business  of  selling  vehicles. 

J  According  lo  the  Department  of  Transportation, 
in  the  year  2000  there  were  8.847,000  new 
automobiles,  578,700  boats., and  3.285  civilian 
aircraft  sold  at  retail.  U.S.  Dept.  of  Transportation 
Bureau  of  Transportation  Statistics,  National 
Transportation  Statistics  2002  (GPO  July  2002). 


car  dealer)  that  may  only  sell  a  few 
vehicles  each  year.  Vehicle  sellers  may  • 
sell  either  new  or  used  vehicles,  and 
may  sell  to  customers  domestic  or 
foreign,  or  both.  Moreover,  the 
characteristics  of  vehicle  sellers  often 
vary  based  on  the  type  of  vehicles  sold. 
For  example,  retail  sellers  of  large, 
multi-engine  commercial  aircraft  are 
generally  much  larger  businesses  than 
sellers  of  small,  general  aviation  aircraft, 
reflecting  the  capital  and  business  risks 
needed  to  maintain  inventory.  In  a  like 
marmer.  sales  of  large  marine  ships  in 
excess  of  100.000  deadweight  tons  are 
conducted  very  differently  than  sales  of 
pleasure  watercraft.  such  as  sail  boats. 
Similarly,  sellers  of  used  vehicles  often 
have  different  characteristics  than 
sellers  of  new  vehicles,  reflecting  the 
different  relationships  with  vehicle 
manufactiu^rs  and  the  differences  in   ^  "i-  *. 
these  markets. 


\ 


n.  Issues  for  Comment 


f 


I.  What  Fs  the  Potential  Money 
Laundering  Risk  Posed  by  Vehicle 
.Sellers?  Do  Money  Laundering  Risks 
Vary  by  (1)  Vehicle  Type  (e.g..  Boat, 
Airplane,  Automobile);  (2)  Market 
(Wholesale  vs.  Retail);  or  (3)  Business 
Line  (International  Sales,  Sales  to 
Governments)? 

The  threshold  issue  being  addressed 
by  this  ANPRM  is  the  extent  to  which 
vehicle  sellers  pose  a  significant  risk  of 
money  laundering."*  For  example,  a 
money  laundering  risk  is  presented 
where  a  vehicle  is  purchased  with 
cash.^  This  is  particularly  true  for  the 
placement  stage  of  money  laundering: 
that  is,  where  the  money  launderer 
seeks  to  cleanse  illegal  proceeds  by 
introducing  them  into  the  financial 
system.  A  large  cash  purchase  of  an 
expensive  vehicle  could  form  the 
placement  stage  for  a  money  laundering 
scheme.*^  While  the  risk  of  money 
laundering  is  minimized,  to  some 


^For  the  purpose  of  this  ANPRM.  FinfllN  is 
focusing  on  the  money  laundering  risks  associated 
with  the  sale  of  the  vehicles  themselves,  and  not 
with  the  financing  Of  such  sales.  Although  some 
vehicle  sellers  that  provide  financing  for  their 
products  (generally  through  a  finance  subsidiary) 
perform  a  function  similar  to  that  of  traditional 
financial  institutions  such  as  banks  and  loan 
companies,  that  function  will  be  addressed 
separately  by  a  proposed  rule  lo  tie  issued  thai  will 
require  loan  and  finance  companies  lo  have  anti- 
money  laundering  program.s. 

■■  Recently,  in  Operation  Lightning  Strike, 
manufacturers  of  illegal  liquor  were  convicted  of 
laundering  the  illegal  proceeds  of  untaxed  liquor 
sales  by  using  cash  transactions  and  pun'.hasing  a 
number  of  vehicles  jn  the  names  of  other  family 
members. 

.  'See.  e.g..  U.S.  v.  Cruz,  993  F.2d  IM  (8th  Cir. 
1^93)  (narcotics  dealer  laundered  proceeds  by 
purchasing  three  automobiles  for  cash  in  amount 
that  greatly  exceeded  his  stated  income). 
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extent,  by  the  existing  obligation  on  all 
vehicle  sellers  to  report,  pursuant  to  26 
U.S.C.  60501.  31  U.S.C.  5331.  and  31 
CFR  103.30,  the  receipt  of  cash  or 
monetary  instruments  in  excess  of 
$10,000,^  a  rule  that  requires  an  anti- 
money  laundering  compliance  or 
customer  identification  program  may 
alleviate  further  the  money  laundering 
risk  associated  with  large  cash 
purchases.  In  response  to  documented 
instances  of  abuse,  industry  associations 
representing  new  car  dealers  have 
already  taken  steps  to  guard  against  the 
laundering  of  illicit  proceeds  through 
the  purchase  of  automobiles  with  cash, 
providing  their  members  with 
educational  materials  concerning  their 
legal  obligations  and  cash-related 
money  laundering  red  flags. 

The  next  stage  of  money  laundering, 
the  layering  stage,  involves  the 
distancing  of  illegal  funds  from  their 
criminal  source  through  the  creation  of 
complex  layers  of  financial  transactions. 
Examples  of  layering  through  the 
vehicle  sellers  industry  might  include 
trading  in  vehicles  for  other  vehicles 
and  engaging  in  successive  transactions 
of  buying  and  selling  both  new  and  used 
vehicles. 

Vehicle  sales  businesses  also  could  be 
used  for  integrating  illicit  income  into 
assets  that  appear  legitimate.  Integration 
occurs  when  illegal  funds  appear  to 
have  been  derived  from  a  legitimate 
source.  This  could  occur,  for  instance, 
when  the  funds  or  vehicles  received 
from  the  vehicle  seller  in  the  aftermath 
of  the  layering  transactions  are  held  out 
as  coming  from  a  legitimate  source. 

Vehicle  sellers  may  need  to  have  an 
understanding  of  the  identity  of 
customers  who  participate  in 
transactions  with  money  laundering 
risk.  For  purchases  of  vehicles  involving 
large  sums  of  cash,  knowing  the 
customer's  identity  may  be  an  essential 
part  of  an  effective  anti-money 
laundering  program.  Customers  may 
request  complex  invoicing  arrangements 
or  payment  arrangements  or  may 
structure  their  cash  payments  to  avoid 
BSA  reports.  While  vehicle  sellers  may 
scrutinize  non-cash  transactions  to 
manage  fraud  risk,  they  are  undoubtedly 
less  aware  of  possible  money  laundering 
risk  with  both  cash  and  non-cash 
transactions. 

FinCEN  has  received  reports 
indicating  that  some  vehicle  sellers  have 


".Sellers  of  v<!liic:les  for  personnl  consuiniitioii  (a.s 
opposed  to  commercial  sales)  fall  within  the  type 
of  retail  business  required  to  report  ro«:eipts  of 
Qionetary  instruments  (cashier's  checks,  traveler's 
checks,  money  orders)  that  have  face  amounts  of 
less  than  SIO.OOO  and  which  are  used  to  make  a 
purchase  of  greater  than  SIO.OOO.  Sep  31  CFR 
103.30. 


engaged  in  structuring  "  sequential 
deposits  of  cash  near  the  reporting 
threshold  of  $10,000.  FinCEN  also  has 
received  reports  of  the  purchase  of 
automobiles  with  structured  checks  and 
money  orders.  Other  instances  of 
suspicious  activity  reported  to  FinCEN 
concerning  this  industry  include 
consumer  loan  fraud  and  check  fraud. 
These  instances  all  involve  the 
placement  stage  of  money  laundering. 

Accordingly.  FinCEN  solicits 
comments  on  the  existence  of  the  above, 
and  other,  types  of  risks  in  the  vehicle 
sellers  business.  Specifically,  FinCEN  is 
interested  in  identifying  risks  in  the 
products  that  vehicle  sellers  provide 
that  make  them  uniquely  susceptible  to 
money  laundering,  as  opposed  to  the 
risks  inherent  in  all  businesses  that  sell 
products  or  services  to  the  public  that 
may  be  purchased  with  tainted  funds.  . 
Such  heightened  risks  include,  for 
example,  the  payment  of  funds  to  the 
seller  by  third  parties  on  behalf  of 
customers,  particularly  from 
jurisdictions  with  lax  money  laundering 
controls,  and  the  ability  to  pay  funds  to 
the  vehicle  seller  and,  in  return,  receive 
funds  from  the  seller  that  have  the 
appearance  of  legitimacy.  FinCEN 
further  seeks  comment  on  whether 
differentiation  should  be  made  for  lines 
of  business  that  appear  to  have  minimal 
money  laundering  risks,  such  as  the  sale 
of  vehicles  to  federal,  state,  and  local 
governments.  Are  there  other  functional 
distinctions  that  should  be  made? 

2.  Should  Vehicle  Sellers  Be  Exempt 
from  Coverage  Under  Sectiot^s  352  and 
326  of  the  Patriot  Act? 

Based  on  the  determination  of  the 
extent  ol  the  risk  of  money  laundering 
posed  by  vehicle  sellers,'  the  question 
arises  as  to  whether  the  industry  should 
be  exempt  under  sections  352  and  326 
of  the  Act.  If  the  risk  of  money 
laundering  in  the  vehicle  sellers 
industry  is  determined  to  be  minimal 
such  that  it  does  not  justify  the 
imposition  of  a  regulatory  burden,  it 
might  be  reasonable  to  exempt  the 
industry  from  coverage  of  these 
provisions.  This  judgment  will  be  based 
on  the  existing  risks  of  money 
laundering,  the  potential  risks  of  money 
laundering,  as  well  as  the  volume  of 
possible  illicit  funds  that  may  flow 
through  vehicle  sellers. 

In  light  of  these  issues,  FinCEN  would 
like  to  solicit  comments  with  regard  to 
the  issue  of  whether  there  should  be  an 
exemption  from  these  provisions  for 
vehicle  sellers,  or  any  category  thereof. 


".Structuring  refers  to  the  breaking  up  of  a 
transaction  into  multiple  smaller  transactions  to 
evade  ritcordkeeping  or  reporting  requirements. 


These  comments  should  be  designed  to 
enable  FinCEN  to  decide  whether  or  not 
to  propose  aft  appropriate  regulation 
designed  to  provide  protection  for  the 
vehicle  seller  industry  from  the  risks  of 
money  laundering. 

3.  If  Vehicle  Sellers,  or  Some  Subset  of 
the  Industry,  Should  Be  Subject  to  the 
Anti-Money  Laundering  Program 
Requirements.  How  Should  the  Program 
Be  Structured? 

In  applying  section  352  of  the  Act  to 
vehicle  sellers,  FinCEN  must  take  into 
account  which  requirements  are 
"commensurate  with  the  size,  location, 
and  activities"  of  this  industry.  In 
undertaking  this  review,  FinCEN 
recognizes  that  vehicle  sellers  likely 
have  some  programs  already  in  place  to 
meet  existing  legal  obligations.  For 
example,  as  a  nonfinancial  trade  or 
business,  vehicle  sellers  are  required  to 
report  on  Form  8300  the  receipt  of  over 
$10,000  in  currency  and  certain 
monetary  instruments.  Vehicle  sellers 
also  may  have  procedures  in  place  to 
protect  themselves  against  fraud.  Such 
procedures  may  be  sufficient  in 
themselves,  given  the  money  laundering 
risk  in  the  industry,  or  they  may  serve 
as  a  foundation  on  which  additional 
anti-money  laundering  program 
requirements  could  be  based.  FinCEN 
therefore  seeks  coniment  on  the 
particular  elements  that  should  be 
included  in  any  required  anti-money 
laundering  program,  should  it  be 
determined  that  such  a  requirement 
should  be  imposed  on  this  industry.  In 
this  regard,  comment  is  requested 
regarding  the  types  of  programs  vehicle 
sellers  currently  have  in  place  to 
prevent  fraud  and  illegal  activities,  and 
the  applicability  of  such  programs  to  the 
prevention  of  money  laundering. 

4.  How  Should  a  Vehicle  Seller  Be 
Defined?  Should  There  Be  a  Minimum 
Threshold  Value  in  the  Definition? 
Should  it  Include  Wholesale  and  Retail 
Sellers?  Should  Sellers  of  Used  Vehicles 
Be  Included? 

In  the  event  FinCEN  determines  to 
propose  requirements  on  vehicle  sellers 
under  sections  352  and  326  of  the  Act, 
it  will  be  necessary  to  define  the  term 
vehicle  seller.  Although  the  BSA 
identifies  a  vehicle  seller  as  a  financial 
'institution,  the  statute  contains  no 
definition  of  the  term,  other  than  to  state 
that  it  includes  sellers  of  automobiles, 
airplanes,  and  boats.  The  legislative 
history'  of  the  BSA  provides  no  insight 
into  how  Congress  intended  the  term  to 
be  defined,  nor  has  FinCEN  had  an 
occasion  to  define  the  term  in  a 
regulation. 


As  discussed  above,  vehicle  sellers 
form  an  extremely  large  and  diverse 
industry,  accounting  for  a  major  portion 
of  American  consumption  as  well  as 
exports.  Given  this  diversity  in  the 
vehicle  sellers  industry,  the  risks  of 
money  laundering  and  the  costs  of 
preventive  programs  can  vary  widely. 
Thus,  FinCEN  solicits  comment  on 
whether  any  proposed  rule  should  limit 
the  definition  to  sellers  of  particular 
types  of  vehicles,  to  retail  or  wholesale 
vehicle  sellers,  or  sellers  of  new  or  used 
vehicles.  In  addition,  FinCEN's 
regulations  in  the  past  have  recognized 
that  businesses  that  do  not  transact  in 
sufficient  dollar  amounts  or  volume,  or 
in  cash  or  monetary  instruments,  may 
not  present  sufficient  money  laundering 
risk  to  require  the  imposition  of 
federally  mandated  programs.  For 
example,  under  the  BSA,  money 
services  businesses  other  than  money 
transmitters  (currency  exchangers, 
check  cashers,  and  issuers,  sellers,  and 
redeemers  of  traveler's  checks  and 
money  orders)  are  defined  as  financial 
institutions  only  if  they  transact  over 
$1,000  in  covered  transactions  for  any 
one  person  in  any  one  day.^  This 
threshold  reflects  the  judgment  that 
businesses  that  never  engage  in 
transactions  above  that  level  fail  to 
present  a  money  laundering  risk 
sufficient  to  justify  the  regulatory 
burden.  FinCEN  solicits  comment  on 
whether,  if  vehicle  sellers  are  required 
to  implement  anti-money  laundering 
programs,  there  should  be  a  monetary 
threshold  of  some  kind  in  defining  a 
vehicle  seller  for  purposes  of  the  BSA. 
Commenters  should  address  whether 
any  such  threshold  should  be 
transaction  based,  as  with  the  money 
services  business  rules,  or  on  an  annual 
gross  income,  or  some  other  basis. 

5.  Do  Vehicle  Sellers  Maintain 
"Accounts"  for  Their  Customers? 

Section  326  requires  the  setting  of 
minimum  standards  for  identification  of 
customers  "in  connection  with  the 
opening  of  an  account  at  a  financial 
institution."  Section  311  of  the  Patriot 
Act  provides  a  definition  of  "account" 
for  banks,  but  requires  the  Secretary  to 
promulgate  a  regulation  defining 
"account"  for  non-bank  financial 
institutions.  Although  such  a  regulation 
has  yet  to  be  issued,  the  definition  for 
banks  ("a  formal  banking  or  biisiness 
relationship  established  to  provide 
regular  services,  dealings,  and  other 
financial  transactions")  is  a  useful 
starting  point.  This  definition 
incorporates  two  key  concepts:  (1) 
Formality  of  the  business  relationship. 


and  (2)  regularity  of  dealings.  In  light  of 
these  concepts,  FinCEN  solicits 
comments  as  to  whether  (and  to  what 
extent)  vehicle  sellers  maintain 
accounts  for  their  customers,  in  addition 
to  fleet  accoimts.  What  kinds  of  services 
do  vehicle  sellers  provide  to  any  such 
account  holders  (including  fleet 
accountholders)?  Are  these  account 
relationships  ongoing?  Are  accounts 
established  to  receive  recurring 
pajrments  from  a  customer,  or  are 
additional  services  provided  to  the 
accountholder? 

m.  Conclusion 

With  this  ANFRM,  FinCEN  is  seeking 
input  to  assist  it  in  determining  how  to 
implement  the  requirements  of  sections 
352  and  326  of  the  Act  with  respect  to 
vehicle  sellers.  FinCEN  welcomes 
comments  on  all  aspects  of  this 
potential  regulation  and  encourages  all 
interested  parties  to  provide  their  views. 

IV.  Executive  Order  12866 

Because  this  is  an  ANPRM.  FinCEN 
does  not  know  whether  or  in  what  form 
it  may  issue  a  regulation  pursuant  to 
sections  352  and  326  of  the  Act  affecting 
vehicle  sellers.  Accordingly,  FinCEN 
does  not  know  whether  potential 
regulations  will  constitute  a  significant 
regulatory  action  under  the  Executive 
Order.  This  ANPRM  neither  establishes 
nor  proposes  any  regulatory 
requirements.  FinCEN  has  submitted  a 
notice  of  plaimed  regulatory  action  to 
0MB  for  review.  Because  this  ANPRM 
does  not  contain  a  specific  proposal, 
information  is  not  available  with  which 
to  prepare  an  economic  analysis. 
FinCEN  will  prepare  a  preliminary 
analysis  if  it  proceeds  with  a  proposed 
rule  that  constitutes  a  significant 
regulatory  action. 

Accordingly,  FinCEN  solicits 
comments,  information,  and  data  on  the 
potential  effects  of  any  potential 
regulation.  FinCEN  will  carefully 
consider  the  costs  and  benefits 
associated  with  this  rulemaking. 

Dated:  February  12,  2003. 
lames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

|FR  Doc.  03-4173  Filed  2-21-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RINs  1 506-AA28  and  1 506-A A38 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Travel  Agencies 

AGENCY:  Financial  Crimes  Enforcement 
Networlc  (FinCEN),  Treasury. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  FinCEN  is  in  the  process  of 
implementing  the  requirements 
delegated  to  it  under  the  USA  PATRIOT 
Act  of  2001,  in  particular  the 
requirements  of  the  Act  that  require 
financial  institutions  to  establish  anti- 
money  laundering  compliance  and    . 
customer  identification  program.s.  The 
term  "financial  institution"  is  defined  to 
include  a  "travel  agency."  FinCEN  is 
issuing  this  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit  public 
comments  on  a  wide  range  of  questions 
pertaining  to  this  requirement, 
including  how  to  define  the  term  travel 
agency. 

DATES:  Written^comments  may  be 
submitted  on  or  before  April  10.  2003. 
ADDRESSES:  Because  paper  mail  in  the 
Washington  area  may  be  subject  to 
delay,  commenters  are  encouraged  to  e- 
mail  comments.  Comments  may  be 
submitted  by  electronic  mail  to 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text,  'ATTN: 
ANPRM— Section  352— Travel  Agency 
Regulations."  Comments  may  be  mailed 
to  FinCEN,  P.O.  Box  39,  Vienna,  VA 
22183,  ATTN:  ANPRM— Section  352-^ 
Travel  Agency  Regulations.  Comments 
should  be  sent  by  one  method  only. 
Comments  may  be  inspected  at  FinCEN 
between  10  a.m.  and  4  p.m.,  in  the 
FinCEN  Reading  Room  in  Washington, 
E>C.  Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  35%- 
6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Chief  Counsel,  FinCEN,  (703) 
905-3590:  the  Office  of  the  General 
Counsel,  (202)  622-1927;  or  the  Office 
of  the  Assistant  General  Counsel 
(Banking  and  Finance),  (202)  622-0480 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26.  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
Act)  Act  of  2001  (Public  Law  107-56) 
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(the  Act).  Title  111  of  the  Act  makes  a 
number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
Bank  Secrecy  Act  (BSA).  which  are 
codified  in  subchapter  II  of  chapter  53 
of  title  31,  United  States  Code.  These 
amendments  are  intended  to  make  it 
easier  to  prevent,  detect,  and  prosecute 
international  money  laundering  and  the 
financing  of  terrorism.  Section  352(a)  of 
the  Act,  which  became  effective  on 
April  24,  2002,  amended  section 
5318(h)  of  the  BSA.  As  amended, 
section  5318(h)(1)  requires  every 
financial  institution  to  establish  an  anti- 
money  laundering  program  that 
includes,  at  a  minimum:  (i)  The 
development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer:  (iii) 
an  ongoing  employee  training  program: 
and  (iv)  an  independent  audit  function 
to  test  programs.  When  prescribing 
minimum  standards  for  anti-money 
laundering  programs,  section  352 
directs  the  Treasury  to  consider  the 
extent  to  which  such  standards  are 
commensurate  with  the  size,  location, 
and  activities  of  the  financial 
institutions  to  which  such  regulations 
apply. 

As  a  "travel  agency"  is  defined  as  a 
financial  institution  under  the  BSA,  31 
U.S.C.  5312(a)(2)(Q).  it  is  subject  to  the 
anti-monev  laundering  program 
requirement.  On  April  29,  2002,  FinCEN 
temporarily  exempted  certain  financial 
institutions,  including  travel  agencies, 
from  the  requirement  to  establish  an 
anti-money  laundering  compliance 
program.  The  purpose  of  the  deferral 
was  to  enable  FinCEN  to  study  the 
affected  industries  and  consider  to  what 
extent  anti-money  laundering  program 
requirements  could  best  be  applied, 
taking  into  account  the  specific 
characteristics  of  the  various  entities 
defined  as  financial  institutions  by  the 
BSA." 

In  addition,  section  326  of  the  Act 
added  new  subsection  (1)  to  31  U.S.C. 
5318,  which  requires  Treasury  to 
prescribe  regulations  setting  forth 
minimum  standards  for  financial 
institutions  to  identify  customers 
applying  to  open  accounts.  Section  326 
applies  to  all  BSA  financial  institutions 
that  open  accounts  for  their  customers. 

FinCEN  is  proceeding  with  this 
ANPRM  because  of  questions  about 
travel  agencies  and  money  laundering 
that  make  it  difficult  to  assess  the 
benefits  and  burdens  associated  with 
imposition  of  anti-money  laundering 


regulations  on  this  industry.  Through 
this  process,  FinCEN  hopes  to  solicit 
sufficient  information  to  enable  it  to 
determine  whether  to  go  forward  with  a 
Notice  of  Proposed  Rulemaking,  as  well 
as  the  scope  of  entities  and  procedures 
that  any  such  Notice  should  encompass. 

II.  Issues  for  Comment 

1 .  How  Should  a  Travel  Agency  Be 
Defined?  Sliould  Then?  Be  a  Minimum 
Threshold  Value  in  the  Definition? 

Although  the  BSA  identifies  a  travel 
agency  as  a  financial  institution,  the 
statute  contains  no  definition  of  the 
term,  nor  has  FinCEN  had  an  occasion 
to  define  the  term  in  a  regulation.  Thus, 
the  first  step  in  addressing  the 
appropriateness  of  issuing  anti-money 
laundering  regulations  is  determining  a 
functional  definition  of  a  travel  agency. 
The  legislative  history  of  the  BSA 
provides  no  insight  into  how  Congress 
intended  the  terrn  to  be  defined. 

As  the  name  implies,  a  travel  agency 
offers  its  services  in  the  capacity  of  an 
agent,  and  not  as  a  principal.  A  travel 
agency  offers  travel  and  tourism  related 
services  to  the  public  as  a  result  of 
agency  agreements  with  airlines,  cruise 
lines,  hotels,  and  other  suppliers  of 
travel-related  services.  It  may  contract 
directly  with  suppliers  such  as  hotels, 
car  rental  companies,  and  tour 
operators,  or  may  contract  with  a 
coordinating  body  such  as  the  Airlines 
Reporting  Corporation  (ARC)-  and  the 
International  Airlines  Travel  Agency 
Network  (lATAN).  Travel  agencies  also 
may  provide  financial  services  such  as 
traveler's  checks  to  their  customers,  and 
may  offer  travel-related  insurance. 
Travel  agencies  that  offer  such  financial 
services  in  conjunction  with  travel 
services  are  considered  financial 
institutions  for  the  purpose  of  consumer 
privacy  regulations. ' 

For  purposes  of  this  ANPRM.  FinCEN 
is  using  the  following  functional 
definition  of  travel  agency:  "Any  person 
who  sells,  as  an  agent  arid  not  as  a 
principal,  the  following  travel  services: 
airline  tickets,  rail  tickets,  hotel  and 
motel  reservations,  and  cruise 
reservations,  or  some  combination  of 
those  services."  This  definition 
excludes  direct  sales  by  service 
providers  such  as  hotels  and  tour  buses. 
These  principals  are  excluded  because 


'  Sff  :il  CFK  103.170.  as  rodiflcil  by  inlnrim  final 
rule  pul)lislic(l  ill  fi7  FK  21 1 10  (April  29.  2002).  as 
amnnddil  nt  (i7  I'R  57547  (November  b.  2002)  iiiid 
correi:tt!d  ill  Ii7  FK  6H9;)5  (Nuveinber  14,  2002). 


-ARC  provides  a  inei.hanisni  thai  carriers  may 
use  lo  appuinl  travel  iigciils,  and  such  agenis  are 
then  entilleil  to  use  AKC  standard  ticket  slock  for 
participating  carriers,  which  comprise  the  vast 
majority  of  domestic  and  international  carriers. 
AK(^  i-equires  travel  agents  to  obtain  and  maintain 
an  irrevotrable  letter  of  credit  as  bon<l. 

'  SVf  16  CFR  313.3  (k)(2)(ix)  (Federal  Trade 
('oinmission  regulations  governing  privacy  of 
consumer  infnrmatian). 


their  inclusion  appears  to  be  at  odds 
with  the  use  of  the  term  "agency"  in  the 
BSA  definition  (such  entities  are 
providers  of  travel-related  services, 
rather  than  travel  agents). 

According  to  the  Small  Business 
Administration  (SB A),  most  travel 
agencies  are  small  businesses. •*  Of  the 
22,687  travel  agencies  identified  by  the 
SBA  operating  out  of  29,332 
establishments,  only  450  fall  outside  the 
SBA  definition  of  a  small  business  in 
this  industry.  These  larger  businesses 
generate  47%  of  all  industry  revenue.^ 
FinCEN 's  regulations  in  the  past  have 
recognized  that  businesses  that  do  not 
transact  in  sufficient  dollar  amounts  or 
volume  may  not  present  sufficient 
money  laundering  risk  to  require  the 
imposition  of  federally  mandated 
programs.  For  example,  under  the  BSA. 
money  services  businesses  other  than 
money  transmitters  (currency 
exchangers  and  check  cashers.  as  well 
as  issuers,  sellers,  and  redeemers  of 
traveler's  checks  and  money  orders)  are 
defined  as  financial  institutions  only  if 
they  transact  over  $1,000  in  covered 
transactions  for  any  one  person  in  any 
one  day.'"  This  threshold  reflects  the 
judgment  that  businesses  that  never 
engage  in  transactions  above  that  level 
fail  to  present  a  money  laundering  risk 
sufficient  to  justify  the  regulatory 
burden.  FinCEN  solicits  comment  on 
whether,  if  travel  agencies  are  required 
to  implement  anti-money  laundering 
programs,  there  should  be  a  monetary 
threshold  of  some  kind  in  defining  a 
travel  agency  for  purposes  of  the  BSA. 
Commenters  should  address  whether 
any  such  threshold  should  be 
transaction  based,  as  with  the  money 
services  business  rules,  or  on  an  annual 
gross  income,  or  some  other  basis. 

2.  What  Is  the  Potential  Money 
Laundering  Risk  Posed  By  Travel 
Agencies?  Are  There  Different  Kinds  of 
Travel  Agencies  ov  Different  Services 
Offered  That  Pose  Different  Money 
Laundering  Risks? 

Although  some  travel  agencies 
perform  some  of  the  functions  of 
traditional  financial  institutions,  such  as 
selling  traveler's  checks,  such  agencies, 
to  the  extent  they  meet  the  regulatory 
threshold,  would  be  considered  money 
services  businesses  under  31  CFR  part 
103.1  l(uu)(4).  The  focus  of  this  ANPRM 
is  on  the  risks  unique  to  travel  agencies' 
provision  of  travel-related  services. 
Within  this  focus,  the  industry  does 


present  some  potential  money 
laundering  risks.  For  example,  some 
travel  agencies  have  a  significant 
portion  of  their  clients  pay  for  the 
agencies'  products  and  services  in  cash. 
While  the  risk  of  money  laundering  is 
minimized,  to  some  extent,  by  the 
existing  obligation  on  all  travel  agencies 
to  report,  pursuant  to  26  U.S.C.  60501. 
31  U.S.C.  5331.  and  31  CFR  103.30.  the 
receipt  of  cash  or  monetary  instruments 
in  excess  of  $10,000.^  a  rule  that 
requires  an  anti-money  laundering 
compliance  or  (:ustomer  identification 
program  may  alleviate  further  the 
money  laundering  risk  associated  with 
the  cash  intensive  nature  of  some  travel 
agencies.  Moreover,  some  travel 
agencies  are  associated  with  ancillary 
businesses,  including  money  services 
businesses  offering  money  transfer  and 
check  cashing,  that  pose  additional 
money  laundering  risk.  To  the  extent 
customers  wish  to  avoid  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  money 
services  side  of  the  business,  they  may 
try  to  route  their  transactions  through 
the  unregulated  travel  agency  side  of  the 
business.  Instead  of  obtaining  a  money 
order  or  traveler's  check  to  make  an 
illicit  payment  (which  would  be  subject 
to  FinCEN's  recordkeeping  rules  if  over 
53,000),  a  money  launderer  could  buy 
an  expensive  airline  ticket  for  another 
person,  who  could  then  exchange  it  for 
a  legitimate-seeming  refund. 

FinCEN  has  received  reports 
indicating  that  some  travel  agencies  (or 
their  customers)  have  engaged  in 
structuring  sequential  deposits  and 
withdrawals  of  cash  near  the  reporting 
threshold  of  $10,000.  There  have  also 
been  reports  of  some  travel  agencies 
structuring  outgoing  wire  transfers  in 
small  amounts  to  avoid  BSA 
recordkeeping  requirements.  Some 
travel  agents  have  been  observed 
receiving  unusual  wire  transfers  from 
foreign  countries  or  wire  transfers  of 
unusually  large  amounts. 

In  addition,  travel  agencies  reportedly 
have  been  used  to  transfer  value  through 
the  provision  of  in-kind  services.  A 
travel  agent  sending. groups  to  a  foreign 
country,  for  example,  can  make  an 
offsetting  payment  in  a  foreign  entity's 
U.S.  or  other  account  and  instruct  that 
entity  to  cover  the  costs  of  the  group 
during  their  trip.  This  method  is  one    , 
way  that  businesses  involved  in 
informal  value  transfer  systems,  such  as 


<iVp67  FK  38184  (May  31,  2002)  (raising ceiling 
for  defining  a  travel  agency  as  a  small  business  to 
S3  million  in  total  revenue,  a  definition 
encompassing  98%  of  travel  agencies). 

''31CFR  103.11(uu)(l)-(4). 


"Sellers  of  travel  fall  witliin  the  type  of  retail 
business  required  to  report  receipts  of  monetary 
instruments  (cashier's  checks,  traveler's  checks, 
money  orders)  that  have  face  amounts  of  less  than 
SIO.OOO  and  whidi  are  used  to  make  a  purchase  of 
greater  than  SlO.wlN^e  31  CFR  103.30. 


hawala,"  can  transfer  funds  between 
entities  in  various  countries. 

Travel  agencies  may  need  to  have  an 
understanding  of  the  identity  of 
customers  who  participate  in 
transactions  with  money  laundering 
risk.  For  purchases  of  travel  services 
involving  large  sums  of  cash,  knowing 
the  customer's  identity  may  be  an 
essential  part  of  an  effective  anti-money 
laundering  program.  Customers  may 
request  complex  invoicing  arrangements 
or  payment  arrangements  or  may 
structure  their  cash  payments  to  avoid 
BSA  reports.  While  travel  agencies  may 
scrutinize  non-cash  transactions  to, 
manage  fraud  risk,  they  are  undoubtedly 
less  aware  of  possible  money  laundering 
risk  with  both  cash  and  non-cash 
transactions. 

Accordingly,  FinCEN  solicits 
comments  on  the  existence  of  the  above, 
and  other,  types  of  risks  in  the  travel 
agency  business.  Specifically.  FinCEN  is 
interested  in  identifying  risks  in  the 
products  and  services  that  travel 
agencies  provide  that  make  them 
uniquely  susceptible  to  money 
laundering,  as  opposed  to  the  risks 
inherent  in  all  businesses  that  sell 
products  or  services  to  the  public  that 
may  be  purchased  with  tainted  funds. 
Such  heightened  risks  include,  for 
example,  the  ability  to  transfer  funds, 
even  with  a  sizable  penalty  or  cost,  from 
one  person  to  another;  the  ability  to  pay 
in  funds  and,  in  return,  receive  funds 
from  the  travel  agency  or  related 
business  that  have  the  appearance  of 
legitimacy  and  no  ties  to  incoming 
funds.  Furthermore,  should  regulatory 
distinctions  based  on  money  laundering 
risk  be  made  between  travel  agencies 
that  restrict  their  sales  to  domestic 
travel  and  those  that  handle 
international  travel?  Are  there  other 
functional  distinctions  that  should  be 
made? 

3.  Should  Travel  Agencies  Be  Exempt 
From  Coverage  Under  Sections  352  and 
326  of  the  Patriot  Act? 

Based  on  the  determination  of  the 
extent  of  the  risk  of  money  laundering 
within  the  travel  agency  industry,  the 
question  arises  as  to  whether  the 
industry  should  be  exempt  under 
sections  352  and  326  of  the  Act.  If  the 
risk  of  money  laundering  in  the  travel 
agency  industry  is  determined  to  be 
minimal  such  that  it  does  not  justify  the 
imposition  of  a  regulatory  burden,  it 
might  be  reasonable  to  exempt  the 
industry  from  coverage  of  these 


"  See  Report  to  C^ongress  in  Accordance  with 
.Section  359  of  the  USA  Patriot  Act  (November  22. 
2002).  available  on  FinCEN's  Web  site  at  http:// 
www.fincen.gov  under  Publications,  Reports. 


provisions.  This  judgment  will  be  based 
ort  the  existing  risks  of  money 
laundering,  the  potential  risks  of  money 
laundering,  as  well  as  the  volume  of 
possible  illicit  funds  that  may  flow 
through  travel  agencies. 

In  light  of  these  issues,  FinCEN  would 
like  to  solicit  comments  with  regard  to 
the  issue  of  whether  there  should  be  an 
exemption  from  these  provisions  for 
travel  agencies.  These  comments  should 
be  designed  to  enable  FinCEN  to  decide 
whether  or  not  to  propose  the 
promulgation  of  an  appropriate 
regulation  liesigned  to  provide 
protection  for  the  travel  agency  industry 
with  regard  to  the  risk  of  money - 
laundering. 

4.  If  Travel  Agencies,  or  Some  Subset  of 
the  Industry,  Should  Be  Subject  to  the 
Anti-Money  Laundering  Program 
Requirements,  How  Should  the  Program 
Be  Structured? 

In  applying  section  352  to  travel 
agencies.  FinCEN  must  take  into 
account  which  requirements  are 
"commensurate  with  the  size,  location, 
and  activities"  of  this  industr}'.  In 
undertaking  this  review,  FinCEN 
recognizes  that  travel  agencies  likely 
have  some  programs  already  in  place  to 
meet  existing  legal  obligations.  For 
example,  as  a  nonfinancial  trade  or 
business,  travel  agencies  are  required  to 
report  on  Form  8300  the  receipt  of  over 
$10,000  in  currency  and  certain 
monetary  instruments.  Travel  agencies 
also  may  have  procedures  in  place  to 
protect  themselves  against  fraud.  Such 
procedures  may  be  sufficient  in 
themselves  given  the  money  laundering 
risk  in  the  industry,  or  they  may  serve 
as  a  foundation  on  which  additional 
anti-money  laundering  program 
requirements  could  be  built.  FinCEN 
therefore  seeks  comment  on  what  types 
of  programs  travel  agencies  have  in 
place  to  prevent  fraud  and  illegal 
activities,  and  the  applicability  of  such 
programs  to  the  prevention  of  money 
laundering. 

5.  Do  Travel  Agencies  Maintain  ' 
"Accounts  "  for  Their  Customers? 

Section  326  requires  the  setting  of 
minimum  standards  for  identification  of 
customers  "in  connection  with  the 
opening  of  an  account  at  a  financial 
institution."  Section  311  of  the  Patriot 
Act  provides  a  definition  of  "account" 
for  banks,  but  requires  the  Secretary'  to 
promulgate  a  regulation  defining 
"account"  for  non-bank  financial 
institutions.  Although  such  a  regulation 
has  yet  to  be  issued,  the  definition  for 
banks  ("a  formal  banking  or  business 
relationship  established  to  provide 
regular  services,  dealings,  and  other 
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financial  transactions")  is  a  useful 
stalling  point.  This  definition 
incorporates  two  key  concepts:  (1) 
Formality  of  the  business  relationship, 
and  (2)  regularity  of  dealings.  In  light  of 
these  concepts,  FinCEN  solicits 
comments  as  to  whether  (and  to  what 
extent)  travel  agencies  maintain 
accounts  for  their  customers.  If  so,  what 
kinds  of  services  do  travel  agencies 
provide  to  account  holders?  Are  these 
account  relationships  ongoing?  Are 
accounts  established  to  receive 
recurring  payments  from  a  customer,  or 
are  additional  services  provided  to  the 
accountholder? 

III.  Conclusion 

With  this  ANPRM.  FinCEN  is  seeking 
input  to  assist  it  in  determining  how  to 
implement  the  requirements  of  sections 
352  and  326  of  the  Act  with  respect  to 
travel  agencies.  FinCEN  welcomes 
comments  on  all  aspects  of  potential 
regulation  and  encourages  all  interested 
parties  to  provide  their  views. 

IV.  Executive  Order  12866 

Because  this  is  an  ANPRM.  FinCEN 
does  not  know  whether  or  in  what  form 
it  may  issue  a  regulation  pursuant  to 
sections  352  and  326  of  the  Act  affecting 
travel  agencies.  Accordingly,  FinCEN 
does  not  know  whether  potential 
regulations  will  constitute  a  significant 
regulatory  action  under  the  Executive 
Order.  This  ANPRM  neither  establishes 
nor  proposes  any  regulatory 
requirements.  FinCEN  has  submitted  a 
notice  of  planned  regulatory  action  to 
OMB  for  review.  Because  this  ANPRM 
does  not  contain  a  specific  proposal, 
information  is  not  available  with  which 
to  prepare  an  economic  analysis. 
FinCEN  will  prepare  a  preliminary 
analysis  if  it  proceeds  with  a  proposed 
rule  that  constitutes  a  significant 
regulatory  action. 

Accordingly,  FinCEN  solicits 
comments,  information,  and  data  on  the 
potential  effects  of  any  potential 
regulation.  FinCEN  will  carefully 
consider  the  costs  and  benefits 
,  associated  with  this  rulemaking. 

Dated:  February  12,  2003. 
lames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

|FR  Dot:.  03-4172  Filed  2-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI80-01 -7289b.  FRL-7443-1] 

Approval  and  Promulgation  of  Alt' 
Quality  Implementation  Plans; 
Michigan;  Excess  Emissions  During 
Startup,  Shutdown  or  Malfunction 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  several  rule  revisions  for 
incorporation  into  Michigan's  State 
Implementation  Plan  (SIP).  The 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  these 
revisions  to  EPA  on  September  23,  2002. 
They  include  rules  to  address  excess 
emissions  occurring  during  startup, 
shutdown  or  malfunction,  as  well  as 
revisions  to  related  definitions.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  state's 
SIP  revision,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  we  receive  no  adverse  comments 
in  response  to  that  direct  final  rule,  we 
plan  to  take  no  further  action  in  relation 
to  this  proposed  rule.  If  we  receive 
significant  adverse  comments,  in 
writing,  which  we  have  not  addressed, 
we  will  withdraw  the  direct  final  rule 
and  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  EPA  must  receive  written 
comments  on  or  before  March  26,  2003. 
ADDRESSES:  Send  written  comments  to: 
Carlton  Nash,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental.  - 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois, 
60604. 

You  may  inspect  copies  of  the 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-18J). 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois,  6d604. 

Please  contact  Kathleen  D'Agostino  at 
(312)  886-1767  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Environmental 


Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-1767. 

Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  January  9,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
|FR  Doc.  03^261  Filed  2-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTEpTION 
AGENCY 

40  CFR  Part  60 

[FRL-7453-1;  Docket  ID  No.  OAR-2002- 
0046] 

RIN  2060-AJ53 

Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  After  July  23, 1 984 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  March  27.  2000,  the  EPA 
issued  a  memorandum  which  stated  that 
process  tanks  are  "storage  vessels" 
under  the  definition  in  the  Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23, 
1984.  On  May  26,  2000,  the  American 
Forest  and  Paper  Association  (AF&PA) 
filed  a  petition  for  judicial  review  of  the 
March  27,  2000  memorandum.  The  EPA 
is  proposing  to  amend  the  standards  to 
address  the  issues  raised  by  AF&PA  in 
its  petition  for  review.  The  EPA  is  also 
proposing  to  amend  the  standards  to 
exempt  storage  vessels  that  are  subject 
to  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production. 
DATES:  The  EPA  will  accept  comments 
regarding  this  proposal  on  or  before 
March  26.  2003. 

ADDRESSES:  Mail.  Send  your  comments 
to:  Air  Docket,  U.S.  EPA,  Mailcode: 
6102T,  Room  B108,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OAR-2002- 
0046. 


Hand  Delivery  or  Courier.  Deliver 
your  comments  to:  Air  Docket,  U.S. 
EPA,  1301  Constitution  Avenue,  NW.. 
Room  BIOS,  Mail  Code:  6102T. 
Washington,  DC  20004,  Attention 
Docket  ID  No.  OAR-2002-0046. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Morris,  Organic  Chemicals  Group, 
Emission  Standards  Division  (Mail  Code 
C504-04),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5416,  electronic  mail 
address  morris.mark@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  The  regulated  category  and 
entities  affected  by  this  action  include: 


Examples  of 

Category 

NAICS  code 

regulated 
entities 

Industrial  

325  

Chemical  man- 
ufacturing fa- 
cilities. 

324 

Petroleum  and 
coal  products 
manufac- 
turing facili- 
ties 

424710  

Petroleum  bulk 
stations  and 
temiinals. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation  affected  by 
this  action.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  §  60.110b 
of  the  standards,  as  well  as  in  the 
proposed  amendments  to  the 
applicability  sections  contained  in  this 
proposal.  If  you  have  questions 
regarding  the  applicability  of  these 
amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0046. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B 102,  1301  Constitution  Ave.,  NW, 
Washington,  DC.  The  EPA  Docket 


Center  Public  Reading  Room  is  open 
fi-om  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wvnv.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  the  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification  ' 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  the  EPA's  electronic 
public  docket.  The  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  the  EPA's  electronic  public  docket 
but  will  be  available  only  in  printed, 
paper  form  in  the  official  public  docket. 
To  the  extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  the  EPA's  electronic  public  docket. 
When  a  document  is  selected  from  the 
index  list  in  EPA  Dockets,  the  system 
will  identify  whether  the  document  is 
available  for  viewing  in  the  EPA's 
electronic  public  docket.  Although  not 
all  dockef  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  putilicly  available  docket 
materials  through  the  docket  facility. 
The  EPA  intends  to  work  toward 
providing  electronic  access  to  all  of  the 
publicly  available  docket  materials 
through  the  EPA's  electronic  public 
docket. 

For  public  commenters,  it  is 
important  to  note  that  the  EPA's  policy 
is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  the  EPA's  electronic  public 
docket  as  the  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  the  EPA 
identifies  a  comment  containing 
copyrighted  material,  the  EPA  will 
provide  a  reference  to  that  material  in 
the  version  of  the  comment  that  is 


placed  in  the  EPA's  electronic  public 
docket.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or        , 
delivered  to  the  docket  will  be 
transferred  to  the  EPA's  electronic 
public  docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  the  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  the  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

For  additional  information  about  the 
EPAs  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102. 
May  31,  2002. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  band  deliver}'/ 
courier.  To  ensure  proper  receipt  by  the 
EPA,  include  Docket  ID  No.  OAR-2002- 
0046  in  the  subject  line  on  the  first  page 
of  your  comment.  Please  ensure  that 
your  comments  are  submitted  within    " 
the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
The  EPA  is  not  required  to  consider 
these  late  comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  the  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  the  EPA  to  contact 
you  in  case  the  EPA  cannot  read  your 
comment  due  to  technical  difficulties  or 
needs  further  information  on  the 
substance  of  your  comment.  The  EPA's 
policy  is  that  the  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in  the 
EPA's  electronic  public  docket.  If  the 
EPA  cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
vou  for  clarification,  the  EPA  may  not 
be  able  to  consider-vour  comment. 

EPA  Dockets.  Your  use  of  the  EPA's 
electronic  public  docket  to  submit 
comments  to  the  EPA  electronically  is 
the  EPA's  preferred  method  for 
receiving  comments.  Go  directly  to  EPA 
Dockets  at  http:/ /www. epa.gov/edocket 
and  folhjw  the  online  instructions  for    - 
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submitting  comments.  To  access  the 
EPA's  electronic  public  docket  from  the 
EPA  Internet  Home  Page,  select 
"Information  Sources."  "Dockets,"  and 
"EPA  Dockets."  Once  in  the  system, 
select  "search."  and  then  key  in  Docket 
ID  No.  OAR-2002-0046.  The  system  is 
an  "anonymous  access"  system,  which 
means  the  EPA  will  not  know  your 
identity,  e-piail-address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epa.gov.  Attention  Docket  ID 
No.  OAR-2002-0046.  In  contrast  to  the 
EPA's  electronic  public  docket,  the 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  the  EPA's 
electronic  public  doc:ket,  the  EPAs  e- 
mail  system  automatically  captures  your 
e-mail  address.  E-mail  addresses  that  are 
automatically  captured  by  the  EPA's  e- 
mail  system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in  the 
EPA's  electronic  public  docket. 

Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  to  the 
mailing  address  in  the  ADDRESSES 
section.  These  electronic  submissions 
will  be  accepted  in  WordPerfect  or 
ASCII  file  format.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption. 

Facsimile.  Fax  your  comments  to: 
(202)  566-1741.  Attention  Docket  ID  No. 
OAR-2002-0046. 

Confidential  Business  Information.  Do 
not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  the  EPA's  electronic  public 
docket  or  by  e-mail.  Send  or  deliver 
information  identified  as  CBl  only  to  the 
following  address:  Attention:  Mr.  Mark 
Morris,  c/o  OAQPS  Document  Control 
Officer  (Mailcode  C404-02),  U.S.  EPA, 
Research  Triangle  Park,  NC,  27711, 
Attention  Docket  ID  No.  OAR-2002- 
0046.  You  may  claim  information  that 
you  submit  to  the  EPA  as  CBl  by 
marking  any  part  or  all  of  that 
information  as  CBl  (if  you  submit  CBl 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl,  a  copy  of 
the-comment  that  does  riot  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  the  EPA's  electronic  public 


docket.  If  you  submit  the  copy  that  does 
not  contain  CBl  on  disk  or  CD  ROM, 
mark'the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBl. 
Information  not  marked  as  CBl  will  be 
included  in  the  public  docket  and  the 
EPA's  electronic  public  docket  without 
prior  notice.  If  you  have  any  questions 
about  CBl  or  the  procedures  for  claiming 
CBl,  please  consult  the  person  identified 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  slundards  are  wi;  proposing  to  amend 
and  lunv  does  this  action  relate  lo  the 
overall  scope  of  the  subpart  Kb  rule? 

II.  Why  are  we  proposing  amendments  to  the 
standards  and  what  amendments  are  we 
proposing? 

III.  Statutory  and  Kxecutivi;  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 
C  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  (Coordination  with  Indian  Tribal 
Governments 

(J.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health  & 

Safety  Ri.sks. 
H.  Exe(:utive  Order  13211:  Actions  that 

Significantly  Affet;t  Energy  Supply. 

Distribution,  or  Use 
I.  National  Tuilinology  Transfer 

Advancement  Act 

I.  What  Standards  Are  We  Proposing  to 
Amend  and  How  Does  This  Action 
Relate  to  the  Overall  Scope  of  the 
Subpart  Kb  Rule? 

We  are  proposing  to  amend  various 
provisions  in  40  CFR  part  60,  subpart 
Kb,  Standards  of  Performance  for 
Volatile  Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  After  July  23,  1984.  In 
doing  so.  we  are  indicating  by  necessary 
implication  that  subpart  Kb  applies  to 
all  industries  where  volatile  organic 
liquid  (VOL)  (as  defined  in  §60.11  lb(k)) 
is  stored,  and  thus  applies  to  industries 
in  addition  to  the  petroleum  ana 
synthetic  organic  chemical 
manufacturing  industries. 

The  EPA  proposed  the  subpart  Kb 
rules  on  July  23,  1984  (49  FR  29698)  and 
promulgated  them  on  April  8,  1987  (52 
FR  11420).  The  .standards  implement 
section  1 1 1  of  the  Clean  Air  Act  (CAA) 
and  are  based  on  the  Administrator's 
determination  that  VOL  storage  vessels 
cause  or  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Section  111  of  the  CAA 
requires  that  the  EPA  publish  a  list  of 


major  stationary  sources  of  air  pollution 
(priority  list)  and  to  establish  standards 
reflecting  the  performance  of  the  best 
system  of  emissions  reductions  (taking 
cost  and  non-air  environmental  impacts 
into  account)  which  is  adequately 
demonstrated  for  the  new  sources  in 
that  listed  source  category. 

Subpart  Kb  indicates  on  its  face  that 
it  applies  to  all  industries  where  VOL 
storage  vessels  arc  located  and  is  not 
limited  to  the  petroleum  industry  and 
the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI).  Thus, 
the  applicability  to  affected  sources  is 
comprehensive  (§60.110b(a)),  except  for 
enumerated  exceptions,  some  of  which 
are  to  non-SOCMI,  non-petroleum 
sources  (such  as  coke  oven  by-product 
plants).  If  the  rule  only  applied  to 
SOCMI  and  petroleum  sources,  of 
course,  it  would  have  been  unnecessary 
for  the  EPA  to  have  crafted  the 
enumerated  exceptions. 

The  history  of  the  section  111  priority 
list  with  respect  to  VOL  storage  vessels 
likewise  demonstrates  that  the  scope  of 
subpart  Kb  includes  non-SOCMI,  non- 
petroleum  industries.  The  EPA  listed 
the  synthetic  organic  chemical 
manufacturing  industry  on  August  21, 
1979  (44  FR  49222),  including  a 
subcategory  for  SOCMI  storage  vessels 
and  handling  equipment.  The  EPA. 
however,  formally  amended  the  section 
111  priority  list  at  the  same  time  (April 
8,  1987)  it  promulgated  subpart  Kb  to 
include  storage  vessels  that  are  not  in 
SOCMI  service,  renaming  the 
subcategory  Volatile  Organic  Liquid 
(VOL)  Storage  Vessels  and  Handling 
Equipment. 

Regulatory  history  likewise  confirms 
what  is  facially  apparent:  the  subpart  Kb 
rules  apply  to  all  storage  vessels  (subject 
to  enumerated  exceptions)  storing  VOL. 
For  example,  the  preamble  to  the 
proposed  subpart  Kb  stated  that  there 
are  storage  vessels  emitting  volatile 
organic  compounds  located  at  plants  not 
in  SOCMI,  such  as  liquid  bulk  storage 
terminals,  that  store  the  same  or  similar 
liquids  as  those  at  SOCMI  plants  and 
that  can  be  controlled  with  the  same 
effectiveness,  costs,  and  control 
technologv  as  storage  vessels  located  at 
SOCMI  plants  (49  FR  29700). 

The  EPA  intended  to  achieve 
emissions  reductions  beyond  those 
available  from  controlling  emissions 
from  SOCMI  vessels  by  extending 
regulation  to  these  non-SOCMI  storage 
vessels  (49  FR  29700).  The  EPA . 
estimated  that  in  1977,  volatile  organic 
compound  emissions  from  storage 
vessels  not  located  at  SOCMI  plants 
were  13,230  megagrams  per  year  (Mg/ 
yr),  compared  to  24,570  Mg/yr  from 
SOCMI  storage  vessels. 


In  sum,  based  on  the  text  of  the 
regulation,  the  history  of  the  regulation, 
and  the  EPA's  contemporaneous  action 
to  expand  the  priority  list,  the  EPA 
interprets  subpart  Kb  to  apply  to  all 
storage  vessels  (subject  to  enumerated 
exceptions)  including  but  not  limited  to 
those  located  at  SOCMI  plants  and  those 
not  located  at  SOCMI  plants. 

II.  Why  Are  We  Proposing  Amendments 
to  the  Standards  and  What 
Amendments  Are  We  Proposing? 

Background.  In  subpart  Kb.  "storage 
vessel"  is  defined  as  "each  tank, 
reservoir,  or  container  used  for  the 
storage  of  volatile  organic  liquids," 
excluding  subsurface  caverns  and 
porous  rock  reservoirs,  and  components 
not  directly  involved  in  the  containment 
of  liquids  or  vapors,  such  as  frames  and 
auxiliary  supports  (40  CFR  60.111b).  A 
specific  issue  presented  for  purposes  of 
this  proposal  is  whether  the  definition 
applies  to  process  tanks,  which  are 
intermediate  tanks  within  a  process  that 
are  not  used  for  the  storage  of  raw 
materials  or  the  product(s)  of  the 
process. 

The  EPA  has  issued  two  formal 
interpretations  addressing  this  question. 
In  an  October  29,  1998  letter  from  the 
EPA's  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  to  the 
AF&PA.  the  EPA  stated  that  the 
definition  of  "storage  vessel"  in  subpart 
Kb  does  not  include  "flow-through 
process  tanks."  defined  in  the 
Underground  Storage  Tank  Program  (40 
CFR  280.12)  as  tanks  that  form  an 
integral  part  of  a  production  process 
through  which  there  is  a  steady, 
variable,  recurring,  or  intermittent  flow 
of  materials  during  the  operation  of  the 
process,  and  that  are  not  used  for  the 
storage  of  materials  prior  to  their 
introduction  into  the  production 
process  or  for  the  storage  of  finished 
products  or  by-products  from  the 
production  process. 

After  further  evaluation,  however,  the 
EPA  determined  (post-issuance)  that  the 
interpretation  given  in  the  letter  to 
AF&PA  was  not  the  best  reading  of  the 
rule  and  that  the  definition  of  "storage 
vessel"  in  subpart  Kb  does  not  exclude 
process  tanks.  This  interpretation 
appears  in  a  March  27,  2000 
memorandum  (2000  Memorandum) 
from  OECA  to  EPA  Region  IV. 

The  EPA  continues  to  believe;  as  a 
purely  interpretive  issue,  that  the  2000 
Memorandum  is  the  better  reading  of 
the  current  rule.  For  example,  there  is 
no  mention  of  intermediate  or  process 
tanks  in  the  regulatory  text  of  subpart 
Kb.  The  definition  of  "storage  vessel"  in 
subpart  Kb  is  broad  and  does  not  specify 
that  only  raw  material  and  product 


tanks  are  included.  Aside  from  the 
exclusions  specifically  mentioned  in  the. 
definition  of  "storage  vessel,"  the  only 
language  that  limits  the  applicability  of 
subpart  Kb  is  in  §60.110b(d),  which 
lists  vessels  to  which  subpart  Kb  does 
not  apply  (for  example,  vessels  at  coke 
oven  by-product  plants  and  vessels 
located  at  gasoline  service  stations).  The 
regulatory  history  also  tends  to  support 
the  2000  Memorandum. 

On  May  26,  2000,  the  AF&PA  filed  a 
petition  for  judicial  review  of  the  2000 
Memorandum  in  the  U.S.  District  Court 
of  Appeals  for  the  District  of  Columbia 
[AF&PA  V.  EPA,  No.  00-1218).  The 
petitioner  felt  that  the  EPA  had 
inappropriately  expanded  the  scope  of 
"storage  vessels"  with  the  interpretation 
in  the  2000  Memorandum. 

On  August  23,  2001  (66  FR  44342), 
AF&PA  and  the  EPA  signed  a  settlement 
agreement  which  provides  that  the  EPA 
will  propose  to  amend  subpart  Kb  to 
exclude  from  its  applicability  storage 
vessels  that  have  a  capacity  less  than  75 
cubic  meters  (m^)  or  that  contain  a 
liquid  with  a  maximum  true  vapor 
pressure  below  3.5  kilopascals  (kPa), 
and  take  final  action  on  that  proposal 
within  a  reasonable  time.  Today's 
proposed  amendments  fulfill  the 
agreement  to  propose  these  eunendments 
to  subpart  Kb. 

Today's  proposed  amendments  also 
address  concerns  raised  by  parties  other 
than  the  petitioner.  One  party 
commented  that  in  addition  to  the 
proposed  amendments  required  by  the 
settlement  agreement,  the  EPA  should 
exempt  process  tanks  from  subpart  Kb. 
Another  party  commented  that  the 
regulatory  overlap  between  subpart  Kb 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production 
(40  CFR  part  63,  subpart  GGGG)  should 
be  addressed. 

Proposal  to  Exempt  Certain  Storage 
Vessels  by  Capacity  and  Vapor  Pressure. 
The  EPA  believes  that  limiting  the  rule's 
applicability  by  vessel  size  and  vapor 
pressure  is  reasonable  and  does  not 
undermine  the  rule's  fundamental  basis 
as  reflecting  the  best  system  of 
emissions  reductions  for  volatile 
organics  in  storage  vessels,  taking  cost, 
non-air  impacts,  and  energy  into 
consideration.  Presently,  subpart  Kb 
does  not  apply  to  storage  vessels  with  a 
capacity  less  than  40  m '.  However,  the 
only  requirements  that  apply  to  storage 
vessels  with  a  capacity  less  than  75  m-^, 
to  storage  vessels  with  a  capacity 
between  75  and  151  m^  storing  liquid 
with  vapor  pressure  less  than  15  kPa, 
and  to  storage  vessels  with  a  capacity 
equal  to  or  greater  than  151  m^  storing 
liquid  with  vapor  pressure  less  than  3.5 


kPa,  is  minimal  recordkeeping  (40  CFR 
60.110b(b)  and  (c)).  The  EPA  in  essence 
is  proposing  to  eliminate  these 
recordkeeping  requirements  in  today's 
projposal.  Put  another  way,  the  EPA  is 
proposing  to  exempt  from  subpart  Kb 
those  storage  vessels  'presently  subject  to 
recordkeeping  requirements  only. 

Today's  proposed  amendments  to 
increase  the  vessel  capacity 
applicability  cutoff  and  to  include  vapor 
pressure  applicability  cutoffs,  thus, 
reduce  the  burden  on  sources  without 
sacrificing  emissions  reductions.  As 
explained  above,  increasing  the  vessel 
capacity  applicability  cutoff  from  40  m^ 
to  75  m '  would  decrease  the  number  of 
sources  affected  by  subpart  Kb,  but  no 
emissions  reductions  would  be  lost 
because  emission  control  is  required 
only  on  vessels  larger  than  75  m^.  The 
proposed  vapor  pressiu^  applicability 
cutoffs  of  3.5  kPa  and  15.0  kPa  would 
also  decrease  the  number  of  affected 
sources,  but,  again,  no  emissions  ^ 

reductions  would  be  lost  because 
emission  control  is  required  only  for 
liquids  with  vapor  pressures  of  at  least 
5.2  kPa  and  27.6  kPa,  respectively  (40 
CFR60.112b(a)). 

Proposal  to  Exempt  Process  Tanks. 
The  EPA  is  also  proposing  to  exempt 
process  tanks  from  subpart  Kb.  If  the 
EPA  were  writing  on  a  blank  slate,  the 
EPA  would  take  the  view  that  the  bettrar 
reading  of  subpart  Kb  is  that  process 
tanks  are  within  the  scope  of  the 
regulation,  as  explained  earlier. 
However,  the  EPA  is  not  writing  on  a 
blank  slate.  The  1998  interpretation  of 
the  rule  was  definitive  (in  the  sense  that 
it  was  intended  to  set  out  the  EPA's 
view  and  was  written  by  an  entity 
within  the  EPA  with  authority  to  do  so), 
and  as  such,  can  only  be  changed  after 
notice-and-comment  rulemaking  (see 
Paralyzed  Veterans  of  America  v.  DC. 
Arena  LP.,  117  F.  3d  579,  586-87  (D.C. 
Cir.  1997)).  That  interpretation  thus  sets 
out  the  current  scope  of  the  rule  with 
respect  to  process  tanks,  the  2000 
Memorandum  notwithstanding.  The 
question,  therefore,  becomes  whether  it 
is  justified  to  amend  subpart  Kb  to 
include  process  tanks  within  its  scope. 
Moreover,  such  a  rule  would  apply  only 
to  new  sources,  that  is,  only  to  those 
process  tanks  for  which  construction, 
reconstruction,  or  modification 
commenced  after  the  date  of  proposal  of 
the  action  (see  CAA  sections  111(a)(2) 
and  (b)(1)(B)). 

The  data  used  in  the  initial 
development  of  subpart  Kb  indicate  that 
if  process  tanks  were  exempted,  then 
about  4  percent  of  new  tanks  may  go 
uncontrolled  that  would  otherwise  have 
to  be  controlled.  However,  there  are 
several  reasons  why  the  actual  amount 
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of  potentially  foregone  emissions 
reductions  is  less  and  possibly  even 
zero.  First,  because  process  tanks  are 
small,  and  tank  emissions  generally  are 
proportional  to  tank  size,  emissions 
from  these  tanks  will  be 
correspondingly  small.  Further,  process 
tanks  are,  in  many  cases,  required  to  be 
controlled  iinder  the  national  emission 
standards  for  hazardous  air  pollutants 
that  affect  the  industries  with  most  of 
the  VOL  tanks. 

Considering  all  these  factors,  the  EPA 
believes  that  it  would  not  be  worthwhile 
to  now  propose  to  include  process  tanks 
under  subpart  Kb.  Although  one  would 
come  to  this  same  result  based  on  the 
1998  interpretation,  in  light  of 
confusion  due  to  the  conflicting 
interpretations  in  the  1998  and  2000 
.Memoranda,  the  EPA  is  today  proposing 
to  amend  subpart  Kb  to  exempt  process 
tanks  to  codih^  the  1998  position. 

Proposal  to  Exempt  Storage  Vessels 
Subject  to  the  Vegetable  Oil  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  The  EPA  is  also 
proposing  to  exempt  from  subpart  Kb  all 
storage  vessels  that  are  subject  to  the 
Vegetable  Oil  Production  NESHAP.  In 
most  NESHAP.  where  there  are  existing 
standards  that  apply  to  the  same 
emission  points,  the  NESHAP  usually 
include  provisions  which  exempt  the 
emission  points  from  the  existing 
standards  and  make  the  emission  points 
subject  only  to  the  NESHAP.  The 
Vegetable  Oil  Production  NESHAP  do 
not  include  any  of  these  "overlap" 
provisions,  and  we  are  proposing  here 
to  rectify  that  omission. 

The  Vegetable  Oil  Production 
NESHAP  contain  a  sourcewide  emi-ssion 
limit  in  the  form  of  the  amount  of 
hazardous  air  pollutant  emissions  per 
ton  of  oilseed  processed.  Since  the  limit 
is  sourcewide.  there  are  no  requirements 
to  control  specific  emission  points. 
Consequently,  a  storage  vessel  that  must 
be  controlled  under  subpart  Kb  is  not 
required  to  be  controlled  under  the 
•  Vegetable  Oil  Production  NESHAP. 

According  to  information  used  in  the 
development  of  the  Vegetable  Oil 
Production  NESHAP,  there  are 
approximately  300  storage  vessels  in  the 
source  category.  Sixty-four  percent  of 
these  vessels  have  a  capacity  less  than 
75  m'  and,  therefore,  would  not  be 
subject  to  subpart  Kb  because  of  today's 
proposed  amendment  to  exempt  such 
vessels. 

Thirty  percent  of  the  vessels  in  the 
Vegetable  Oil  Production  source 
category  have  a  capacity  between  40  and 
75  m '.  The  vapor  pressure  at  which 
control  is  required  for  vessels  in  this 
size  range  under  subpart  Kb  is  27.6  kPa. 
The  main  solvent  used  in  vegetable  oil 


production  is  n-hexane.  which  has  a 
vapor  pressure  significantly  below  27.6 
kPa.  Therefore,  the  EPA  expects  that  no 
vessels  in  this  size  range  would  be 
subject  to  the  control  requirements  of 
subpart  Kb  because  the  vessels  do  not 
store  a  liquid  with  a  vapor  pressure 
which  exceeds  27.6  kPa.  Moreover, 
many  of  these  vessels  are  controlled  by 
routing  the  emissions  to  a  solvent 
recovery  system. 

The  remaining  6  percent  of  vessels  in 
the  Vegetable  Oil  Production  source 
category  have  a  capacity  larger  than  75 
m '  and  would  be  required  to  be 
controlled  under  subpart  Kb  (assuming 
they  are  new  sources  for  purposes  of 
subpart  Kb)  because  the  vapor  pressure 
of  n-heXane  exceeds  the  vapor  pressure 
at  which  control  is  required  for  large 
vessels.  Since  these  vessels  are  large, 
they  are  even  more  likely  to  be  routed 
to  a  solvent  recovery  system,  and  the 
EPA  has  information  indicating  that  all 
large  tanks  are  either  currently 
controlled  in  this  manner  or  will  be 
controlled  in  the  near  future  to  comply 
with  the  Vegetable  Oil  Production 
NESHAP. 

The  EPA,  thus,  contends  that  the 
overall  emissions  to  the  environment 
would  not  increase  by  exempting 
vessels  from  subpart  Kb  that  are  subject 
to  the  Vegetable  Oil  Production 
NESHAP,  and  that  such  exemption 
essentially  amounts  to  avoiding 
duplicative  regulation.  The  EPA  is, 
therefore,  proposing  to  exempt  from 
subpart  Kb  all  storage  vessels  that  are 
subject  to  the  Vegetable  Oil  Production 
NESHAP. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735.  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
.  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  aUer  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the 
proposed  rule  amendments  are  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
are,  therefore,  not  subject  to  OMB 
review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
action  exempts  certain  sources  from  40 
CFR  part  60,  subpart  Kb.  Therefore,  it  is 
likely  that  this  action  could  only  reduce 
the  information  collection  burden.  The 
OMB  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  has  assigned  OMB  control  number 
2060-0074  (EPA  ICR  No.  1132.06). 

Copies  of  the  ICR  document{s)  may  be 
obtained  from  Susan  Auby.  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  EPA  (2822T);  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460.  by  email  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  Include  the  ICR  or 
OMB  number  in  any  correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  forlhe  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
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C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  amendments  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  in  the  North 
American  Industrial  Classification 
System  (NAICS)  code  324  or  325  that 
has  up  to  500  employees;  (2)  a  small 
business  in  NAICS  code  424710  that  has 
up  to  100  employees:  (3)  a  small 
governmental  jurisdiction  that  is  a 
govenunent  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominemt  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed 
amendments  on  small  entities.  I  certify 
that  tbis  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  EPA  has  determined  that  none  of 
the  small  entities  will  experience  a 
significant  impact  because  the  proposed 
amendments  impose  no  additional 
regulatory  requirements  on  owners  or 
operators  of  affected  sources.  In  fact,  the 
proposed  amendments  should  decrease 
the  impacts  on  small  businesses  because 
the  proposed  amendments  exempt  some 
sources  from  regulation. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  tbe  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  witb  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost  effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
govenunents.  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  rule  amendments  do  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  The 
proposed  rule  amendments  exempt 
certain  sources  from  regulation.  Thus, 
today's  proposed  rule  amendments  are 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10. 1999)  requires  the  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  proposed  rule  amendments  do 
not  have  federalism  implications.  They 
will  not  have  substantial  direqt  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  The 
proposed  rule  amendments  exempt 


certain  sources  bom  regulation.  The 
proposed  rule  amendments  impose  no 
additional  burden  on  sources,  and  the 
emissions  reductions  lost  because  of  the 
proposed  exemptions  are  not 
significant.  Thus,  Executive  Order 
13132  does  not  apply  to  the  proposed 
rule  amendments. 

In  the  spirit  of  Executive  Order  13132 
and  consistent  with  EPA  policy  to 
promote  conununications  between  the 
EPA  and  State  and  local  governments, 
the  EPA  specifically  solicits  comment 
on  these  proposed  amendments  from 
State  and  local  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000)  requires  the  EPA  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  proposed  rule 
amendments  do  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  The  proposed  rule 
amendments  exempt  certain  sources 
from  regulation.  The  proposed  rule    ■ 
amendments  impose  no  additional 
burden  on  sources,  and  the  emissions 
reductions  lost  because  of  the  proposed, 
exemptions  are  not  significant.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  proposed  rule  amendments. 

The  EPA  specifically  solicits 
additional  comment  on  the  proposed 
rule  amendments  from  tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulatioii  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's 
proposed  amendments  are  not  subject  to 
Executive  Order  13045  because  thev  are 
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based  on  technology  performance,  not 
health  or  safety  risks.  Furthermore,  the 
proposed  rule  amendments  have  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  rule  amendments  are 
not  subject  to  Executive  Order  13211  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113, 12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

The  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
the  EPA  is  not  considering  the  u.se  of 
any  voluntary  consensus  standards. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds.      , 

Dated:  Fubriiry  14.  2003. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  60  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 


Subpart  Kt>— Standards  of 
Performance  for  Volatile  Organic 
Liquid  Storage  Vessels  (including 
Petroleum  Liquid  Storage  Vessels)  for 
Which  Construction,  Reconstruction, 
or  Modification  Commenced  after  July 
.23,1984 

2.  Section  60.110b  is  amended  by: 

a.  Revising  paragraphs  (a)  and  (b); 

b.  Removing  paragraph  (c); 

c.  Redesignating  paragraphs  (d)  and 
(e)  as  paragraphs  (c)  and  (d);  and 

d.  Adding  paragraph  (d)(8). 

The  revisions  and  addition  read  as 
follows: 

§60.1 10b    Applicability  and  designation  of 
affected  facility. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  affected 
facility  to  which  this  subpart  applies  is 
each  storage  vessel  with  a  capacity 
greater  than  or  equal  to  75  cubic  meters 
(m')  that  is  used  to  store  volatile  organic 
liquids  (VOL)  for  which  construction, 
reconstruction,  or  modification  is 
commenced  after  July  23,  1984. 

(b)  This  subpart  does  not  apply  to 
storage  vessels  with  a  capacity  greater 
than  or  equal  to  151  m'  storing  a  liquid 
with  a  maximum  true  vapor  pressure 
less  than  3.5  kilopascals  (kPa)  or  with  a 
capacity  greater  than  or  equal  to  75  m' 
but  less  than  151  m'  storing  a  liquid 
with  a  maximum  true  vapor  pressure 
less  than  15.0  kPa. 
***** 

(d)  *  *   * 

(8)  Vessels  subject  to  subpart  GGGG  of 
40  CFR  part  63. 

***** 

3.  Section  60.111b  is  amended  by: 

a.  Removing  the  paragraph 
designations  and  placing  the  definitions 
in  alphabetical  order; 

b.  Revising  the  definition  of  "Storage 
vessel;" 

c.  Revising  the  definition  of  "Volatile 
organic  liquid  (VOL);"  and 

d.  Adding,  in  alphabetical  order,  a 
definition  of  "Process  tank." 

The  revisions  and  addition  read  as 
follows: 

§60.111     Definitions. 

***** 

Process  tank  means  a  tank  that  is  used 
within  a  process  to  collect  material 
discharged  from  a  feedstock  storage 
vessel  or  equipment  within  the  process 
before  the  material  is  transferred  to 
other  equipment  within  the  process  or 
a  product  storage  vessel.  In  many 
process  tanks,  unit  operations  such  as 
reactions  and  blending  are  conducted. 
Other  process  tanks,  such  as  surge 
control  vessels  and  bottoms  receivers. 


however,  may  not  involve  unit 
operations. 

***** 

Storage  vessel  means  each  tank, 
reservoir,  or  container  used  for  the 
storage  of  volatile  organic  liquids  but 
does  not  include: 

(1)  Frames,  housing,  auxiliary 
supports,  or  other  components  that  are 
not  directly  involved  in  the  containment 
of  liquids  or  vapors; 

(2)  Subsurface  caverns  or  porous  rock 
reservoirs;  or 

(3)  Process  temks. 
***** 

Volatile  organic  liquid  (VOL)  means 
any  organic  liquid  which  can  emit 
volatile  organic  compounds  into  the 
atmosphere. 

***** 

4.  Section  60.116b  is  amended  by 
removing  the  last  sentence  of  paragraph 
(b). 
|FR  Doc.  03-4245  Filed  2-21-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  390  and  396 
[Docket  No.  FMCSA-98-3656] 
RIN2126-AA38 

General  Requirements;  Inspection, 
Repair,  and  Maintenance;  Intermodal 
Container  Chassis  and  Trailers 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  extension  of  comment 
period. 


summary:  The  FMCSA  is  extending  the 
comment  period  while  it  continues  to 
explore  the  feasibility  of  conducting  a 
negotiated  rulemaking  (Reg  Neg) 
concerning  maintenance  of  intermodal 
container  chassis  and  trailers.  The 
FMCSA  has  hired  a  convenor  to  speak 
to  interested  parties  about  the  idea  of  a 
Reg  Neg.  The  American  Association  of 
Railroads  (AAR)  has  requested  an 
extension  of  time  to  give  a  working 
group  additional  time  to  determine  if  a 
private-sector  solution  can  be 
developed.  The  FMCSA  is  granting  the 
AAR's. request. 

DATES:  Please  submit  your  comments  by 
April  10,  2003. 

ADDRESSES:  Please  mail  or  hand  deliver 
comments  about  this  notice  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 


Federal  Register  /  Vol.  68,  No.  36 /Monday.  February  24,  2003  / Proposed  Rules 


8581 


DC  20590;  fax  to  the  Docket 
Management  Facility  at  202-493-2251; 
or  submit  electronically  at  http:// 
dms.dot.gov.  Please  include  the  docket 
number  that  appears  in  the  heading  of 
this  document  in  your  comments.  You 
can  copy  or  examine  all  comments 
received  at  the  above  street  address  from 
9  a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays  and  on- 
line at  http://dms.dot.gov.  If  you  want 
notification  of  receipt  of  comments 
please  include  a  self-addressed, 
stamped  postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  This 
statement  is  also  available  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Vehicle  and 
Roadside  Operations  Division  (MC- 
PSV),  Office  of  Bus  and  Truck  Standards 
and  Operations,  (202)  366-4009,  Federal 
Motor  Carrier  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  ft-om  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  29.  2002,  the  FMCSA 
published  a  notice  that  it  is  studying  the 
feasibility  of  using  the  Reg  Neg  process 
to  develop  a  rulemaking  action 
concerning  the  maintenance  of 


intermodal  container  chassis  and 
trailers. 

On  January  13,  2003,  counsel  for  the 
AAR  filed  a  request  for  an  extension  of 
the  comment  period  to  allow  additional 
time  for  filing  comments  after  a  planned 
January  22  meeting  of  the  Intermodal 
Association  of  North  America  (lANA) 
and  the  Ocean  Carrier  Equipment 
Management  Association  (OCEMA). 

The  lANA/OCEMA  working  group 
has  been  engaged  in  developing  a 
private-sector  solution  to  the  assignment 
of  responsibility  for  maintaining 
intermodal  chassis  and  trailers.  The 
outcome  of  the  lANA/OCEMA 
discussions  could  well  influence  the 
FMCSA's  decision  to  proceed  with  a 
negotiated  rulemaking  activity. 
Although  lANA  and  OCEMA  do  not 
invite  the  FMCSA  to  its  meetings,  the 
agency  believes  that  its  working  group 
is  making  important  progress,  and  that 
additional  meetings  taking  place  in 
early  2003  may  produce  a  private-sector 
solution  acceptable  to  IAN  A,  OCEMA. 
AAR,  and  other  parties  involved  in  the 
provision  and  maintenance  of 
intermodal  equipment.     . 

On  January  30,  2003,  the  AAR 
requested  the  agency  refrain  from 
instituting  a  negotiated  rulemaking 
proceeding  until  after  April  1,  2003,  to 
provide  the  working  group  additional 
time  to  determine  if  a  private-sector 
solution  can  be  developed. 

Based  on  this  information,  the 
FMCSA  grants  the  AAR's  request  to 
extend  the  comment  period.  The 
FMCSA  is  extending  the  comment 
period  an  additional  45  days,  until  April 
10,  2003.  This  extension  will  also  allow 
the  agency's  contracted  convenor  to 
gather  additional  information  and 


provide  a  more  comprehensive  report  to 
assist  the  agency  in  deciding  whether  if 
should  institute  a  negotiated  rulemaking 
proceeding. 

The  FMCSA  will  continue  to  provide 
any  comments  it  receives  in  reaction  to 
the  November  29,  2002,  notice  to  the 
"convenor  and  will  file  the  comments  in 
docket  FMCSA-98-3656.  If  you  want  to 
submit  comments  to  this  notice  directlv 
to  the  docket,  use  the  addresses  above 
under  the  heading  ADDRESSES. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  shown  above  will  be 
considered  and  will  be  available  for 
examination  in  the  FMCSA  Docket  at 
the  above  address.  Comments  received 
after  the  comment  closing  date  will  be 
filed  in  the  FMCSA  Docket  identified 
above  and  will  be  considered  to  the 
extent  practicable,  but  the  FMCSA  may 
issue  a  convenor's  report  anytime  after 
the  close  of  the  comment  period.  In 
addition  to  late  comments,  the  FMCSA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

If  you  would  like  to  file  a  request  for 
an  additional  extension  of  time  to 
comment  in  accordance  with  49  CFR 
389.19,  please  submit  it  to  the  address 
in  §389.31. 

Issued  on:  February  13.  2003. 
Pamela  M.  Pelcovits, 

Actirig  Associate  Administrator  for  Policy  and 

Program  Development. 

(FR  Doc.  0.3-4228  Filed  2-21-03: 8:45  am] 

BILUNG  CODE  4910-EX-P 


8582 


Notices 


Federal  Register 

Vol.  68.  No.  36 

Monday.  February  24;  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 
AgricuHural  Marketing  Service 

[Docket  No.  ST-03-01] 

Plant  Variety  Protection  Board;  Open 
Meeting 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Board. 
dates:  March  5  and  6.  2003,  8:30  a.m. 
to  5  p.m.,  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  in 
the  United  States  Department  of 
Agriculture  George  Washington  Carver 
Center.  5601  Sunnyside  Avenue. 
Beltsville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commissioner  Paul  M.  Zankowski, 
Plant  Variety  Protection  Office,  Science 
and  Technology  Program,  United  States 
Department  of  Agriculture,  10301 
Baltimore  Blvd.,  Room  400,  National 
Agricultural  Library  Building,  Behsville, 
Maryland  20705-2351.  Telephone 
number  (301)  504-5518  or  fax  (301) 
504-5291. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
te  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App).  this  notice  is 
given  regarding  a  Plant  Variety 
Protection  Advisory  Board  meeting.  The 
board  is  constituted  under  section  7  of 
the  Plant  Variety  Protection  Act  (7 
U.S.C.  2327). 

The  proposed  agenda  for  the  meeting 
will  include  discussions  of:  (1)  The 
process  improvement  (Six  Sigma)  plan. 
(2)  the  financial  status  of  the  Plant 
Variety  Protection  Office,  (3) 
implementation  of  a  quality  assurance 
program,  (4)  potential  relocation  of  the 
Plant  Variety  Protection  Office.  (5)  plans 
for  the  migration  of  the  existing 


database,  (6)  E-business  plans  and  (7) 
other  related  topics.  Written  comments 
may  be  submitted  to  the  contact  person 
listed  above  before  or  after  the  meeting. 

Upon  entering  the  George  Washington 
Carver  Center,  visitors  should  inform 
security  personnel  that  they  are 
attending  the  PVP  Advisory  Board 
Meeting.  Tdentification  will  be  required 
to  be  admitted  to  the  building.  Security 
personnel  will  direct  visitors  to  the 
registration  table  located  outside  of 
Room  4-2223.  Registration  upon  arrival 
is  necessary  for  all  participants. 

If  you  require  accommodations,  such 
as  sign  language  interpreter,  please 
contact  the  person  listed  under  "For 
Further  Information  Contact".  The 
meeting  will  be  recorded,  and 
information  about  obtaining  a  transcript 
will  be  provided  at  the  meeting. 

Dated:  February  20.  2003. 
A.|.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

Agenda 

Plant  Variety  Protection  (PVP)  Board 
Meeting,  March  5  and  6.  2003,  USDA. 
George  Washington  Carver  Center  5601 
Sunnyside  Avenue.  Beltsville,  Maryland 

March  5,  2003 

Call  to  Order 

Introductions 

Opening  Remarks 

Adoption  of  Agenda 

Adoption  of  November  2001  Board 

Meeting  Minutes 
Overview  of  the  PVP  Act  and  briefing 

on  the  PVP  Office 
Appeals  to  the  Secretai7  of  Agriculture 
FY  2002  Accomplishment  Report 
Update  on  Business  Process 

Improvement  (Six  Sigma)  Plan 

March  6,  2003 

PVPO  Financial  Update 
Discussion  on  the  PVP  Quality 

Assurance  Program 
PVP  Office  Relocation  Discjission 
Database  Migration  Plans 
E-business  Plans 
Topics  brought  forward  by  Board 

members 
Future  Program  Activities 
Meeting  Summary 
Adjourn 

IFR  Doc.  03-4394  Filed  2-20-03:  1:33  pml 
BILUNG  CODE  341(Mn-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Crooked  River  National  Grassland 
Vegetation  and  Livestock  Grazing 
Management,  Ochoco  National  Forest, 
Jefferson  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  Proposed  Ad^pn  to 
return  the  Crooked  River  National 
Grassland  (CRNG  or  Grassland) 
vegetation  to  its  historical  range  of 
variability  and  to  graze  domestic 
livestock  where  suitable.  This  will 
include  control  of  western  juniper  on 
40.000  acres  using  prescribed  fire  and  . 
chainsaw  cutting,  rehabilitate  10,000 
acres  of  non-native  crested  wheatgrass 
seedings.  continue  grazing  domestic 
livestock  on  approximately  82,000 
acres,  close  domestic  livestock  grazing 
on  approximately  9,000  acres,  and  to 
create  a  forage  reserve  on  approximately 
2.7,000  acres.  This  project  is  located  in 
Jefferson  County  within  the  Mud 
Springs  Creek,  Willow  Creek,  Lower 
Crooked  River,  Crooked  River, 
Steelhead,  Whychus,  Lake  Billy 
Chinook,  Lower  Metolius,  and 
Deschutes  South  watersheds. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
March  21,  2003. 

ADDRESSES:  Send  written  comments  to 
Robin  Vora,  Acting  District  Manager, 
Crooked  River  National  Grassland,  813 
SW  Highway  97,  Madras,  Oregon  97741. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Glenn  Adams,  ID  Team  Leader,  CRNG. 
Phone:  (541)  416-6440  E-mail 
gradams@fs.fed.us 

SUPPLEMENTARY  INFORMATION:  The 
Grassland  was  created  after  the 
homesteading  era  failed  in  the  1930's. 
Between  1935  and  1965  the  Soil 
Conservation  Service  rehabilitated  and 
developed  the  Grassland  by  seeding 
approximately  60,000  acres  of 
abandoned  farmland  to  crested  - 
wheatgrass  and  beardless  bluebunch 
wheatgrass,  developing  livestock 
drinking  water,  fencing  and 
implementing  grazing  allotment 
management  plans  (AMPs).  During  the 
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1960's  the  USDA  Forest  Service 
assumed  the  management  of  the  CRNG. 
Sagebrush  steppe  and  western  juniper 
woodland  plant  associations  primiarly 
characterized  the  historical  vegetation  of 
the  Grassland.  Historically  wildfire 
maintained  the  balance  of  these  plant 
associations.  It  is  believed  that 
approximately  twenty  to  forty  percent  of 
the  land  area  of  the  Grassland  would 
have  had  a  major  component  of  western 
juniper.  Today  western  juniper  exists  on 
approximately  ninety  percent  of  the 
land  area  of  the  Grassland.  The  Forest 
Service  proposes  to  thin/remove 
western  juniper  on  approximately 
40,000  acres  over  a  ten-year  period 
using  prescribed  fire  and  mechanical 
treatments.  These  projects  would  be 
located  in  various  locations  across  the 
entire  Grassland.  The  objective  for  these 
activities  will  be  to  manage  the 
vegetation  in  such  a  way  to  maintain 
sagebrush/bunchgrass  associations  and 
western  juniper  woodlands  as  near  their 
historical  ranges. 

There  is  a  need  to  assist  in  the 
restoration  of  native  species  on  portions 
of  the  landscape  that  were  farmed  at  the 
turn  of  the  last  century  and  later  seeded 
to  introduced  plant  species  during  the 
period  fi-om  1935  through  1965.  Some  of 
these  sites  are  stagnated  in  early  serial 
stages  of  succession  due  soil 
compaction  and  topsoil  loss  incurred 
during  the  homesteading  era.  The  Forest 
Service  proposes  to  rehabilitate 
approximately  10,000  acres  of  stagnant 
"old"  crested  and  tall  wheatgrass 
seeding  to  a  mixture  of  shrubs,  grasses, 
and  forbs  (native  species,  cultivars  of 
native  species,  and  non-native  species). 
Methods  used:  Site  preparation  methods 
used  would  include  brush  beaters, 
disking,  and  ripping  where  appropriate. 
Seeding  will  be  done  using  a  rangeland 
drill  and/or  broadcast  seeding. 
Prescribed  fire  will  be  used.  Both  hot 
summer  and  cool  winter/spring  Fire  will 
be  used  where  appropriate. 

There  is  a  social/economic  need  to 
continue  livestock  grazing  on  the 
Grassland,  but  there  is  a  need  to  modify 
grazing  practices  because  some  of  the 
current  practices  discourage  native  grass 
and  forb  species  establishment  and 
maintenance.  The  Forest  Service 
proposes  to  permit  livestock  grazing  on 
approximately  84,646  acres  of  the 
Grassland  for  the  next  ten-year  planning 
period.  Grazing  will  occur  on  eighteen 
allotments.  This  action  is  to  continue 
livestock  grazing  while  continuing 
improving  trends  in  vegetation, 
watershed  conditions,  and  ecological 
stability.  General  grazing  management 
changes  proposed  from  the  present 
allotment  management  plans  include 
the  following:  eliminate  the  re-graze 


option  on  all  but  one  allotment 
(Haystack  Butte  Allotment  that  practices 
short-duration  grazing  successfully), 
add  a  rest  pasture  to  the  grazing  rotation 
on  eleven  allotments,  and  continue  to 
graze  five  allotments  with  versions  of 
deferred  grazing.  In  addition,  although 
this  action  proposes  to  retain  existing 
permitted  livestock  number  as  the  upper 
limit,  actual  use  will  be  a  function  of 
meeting  or  exceeding  standards.  No 
guarantees  are  made  as  to  length  of 
season  of  livestock  use.  Animal  4Jnits 
harvested  is  a  function  of  maintaining 
standards,  non  pre-planned  calendar 
dates  of  use  or  permitted  numbers. 
There  is  a  need  to  close  livestock 
grazing  on  three  allotments  (the 
Peninsula,  Clevenger  and  Goldmine/ 
Falls  Allotments)  for  the  following 
reasons,  among  others:  downward 
ecological  trends,  these  allotments  have 
been  vacant  for  the  past  two  to  ten 
years,  would  require  extensive  fencing 
and  water  developments  to  be  used,  and 
are  small  in  size  and  would  support 
small  numbers  of  livestock  for  only  a 
short  period  of  time.  The  Allotments 
have  been  vacant  for  approximately  ten 
years. 

There  is  a  nee^  to  create  grazing 
management  flexibility  by  making 
additional  forage  available  to  encourage 
and/or  facilitate  vegetation 
rehabilitation  elsewhere.  A  Forage 
Reserve  created  from  the  Canadian 
Bench  and  the  Lower  Desert  Allotments 
would  provide  temporary  relief  for 
permittees  as  rehab  projects  take  place 
on  their  permitted  allotment.  It  is 
proposed  to  create  two  Forage  Reserve 
Allotments  on  approximately  27,742 
acres  of  the  Canadian  Bench  and  Lower 
Desert  Allotments  during  the  next  ten- 
year  planning  period. 

The  preliminary  issues  that  have  been 
identified  include:  watershed     ■ 
restoration,  grazing  allotment 
management,  noxious  weed  treatments, 
wildlife  habitat,  and  reintroduction  of 
prescribed  fire.  Alternatives  to  the 
Proposed  Action  will  be  developed  to 
address  significant  issues,  and  will 
include,  at  a  minimum,  a  no-action 
alternative. 

Initial  scoping  began  in  February 
2003.  The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
firom  other  agencies,  organizations, 
Indian  Tribes,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
Proposed  Action.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Your  comments  are  appreciated 
throughout  the  analysis  process. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 


on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOIA,  confidentiaUty  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  wiU  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
October  2003.  At  that  time,  copies  of  the 
draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  Indian  Tribes,  and 
members  of  the  public  for  their  review 
and  comment.  The  EPA  will  publish  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  notice  appears  in 
the  Federal  Register.  It  is  important  that 
those  interested  in  this  project 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model.  803 
F.2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (F.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
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at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  as^sist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
Specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
available  by  February  2004.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  The  Responsible  Official 
is  Ochoco  National  Forest  Supervisor, 
Larry  Timchak.  He  will  decide  which,  if 
any,  of  the  alternatives  will  be 
implemented.  His  decision  and 
rationale  for  the  decision  regarding 
vegetation  management  &  livestock 
grazing  actions  will  be  documented  in 
the  Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  February  11.2003. 
Larry  Timchak. 
Forest  Supervisor. 

|FR  Doc.  03-4240  Filed  2-21-03;  8:45  ami 
BILLING  COOe  3410-11-M 


FOR  FURTHER  INFORMATION  CONTACT: 
Phebe  Brown,  Committee  Coordinator, 
USDA.  Mendocino  National  Forest,  825 
N.  Humboldt  Avenue,  Willows,  CA, 
95988,  (530)  934-1137;  EMAIL 
pyhrown@fs.fe(i.us.  ' 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Field 
visit  to  the  proposed  Pillsbury  Homesite 
Hazardous  Fuels  Reduction/Healthy 
Forests  Initiative/Model  Environmental 
Analysis  demonstration  project;  (2) 
Regional  Ecosystem  Office  (REO) 
update;  (3)  Presentation  on  current 
major  Forest  Service  issues;  (4)  Update 
on  planning  for  a  Province  fire  ecology/ 
fuels  treatment  workshop;  (5)  Aquatic 
Conservation  Subcommittee  report;  (6) 
Work  on  the  Ground  Subcommittee 
discussion  of  proposed  timber  harvest 
issue;  (7)  Update  on  Northwest  Forest 
Plan  socio-economic  monitoring;  and  (8) 
Public  comment.  The  meeting  is  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  February  14,  2003. 
lames  Fenwood. 
VoresX  Supervisor. 

IFR  Dck;.  03-4310  Filed  2-21-03;  8:45  am] 
BILLING  COOe  3410-11-«l 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

California  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Services,  USDA. 
ACTION:  Notice  of  meeting.  


SUMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  March  13,  2003,  in  Lake 
County,  California.  The  purpose  of  the 
meeting  is  to  discuss  issues  relating  to 
implementing  the  Northwest  Forest  Plan 
while  taking  a  field  visit  to  the  proposed 
Pillsbury  Homesite  Hazardous  Fuels 
Reduction  demonstration  project. 
DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  4  p.m.  on  March  13,  2003, 
convening  at  the  Upper  Lake  Ranger 
District  Office  in  Upper  Lake,  CA. 
ADDRESSES:  The  meeting  will  be  held  in 
the  field,  convening  at  the  Upper  Lake 
Ranger  District  office,  10025  Elk 
Mountain  Road,  Upper  Lake,  CA. 


or  electronically  to 
mgardner01@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Gardner,  Rural  Community 
Assistant  Staff,  Gila  National  Forest, 
(505)388-8212. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Pub.  L.  106-393  related  matters 
to  the  attention  of  the  Committee  may 
file  written  statements  with  the 
Committee  Staff  before  or  after  the 
meeting.  Public  input  sessions  will  be 
provided  and  individuals  who  made 
written  requests  by  March  25,  2003,  will 
have  the  opportunity  to  address  the 
Committee  at  this  session. 

Dated:  February  14,  2003. 
Delbert  ].  Griego. 
Acting  Forest  Supervisor. 
IFR  Doe.  03-4235  Filed  2-21-03;  8:45  am) 
BILLING  CODE  34ia-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Catron  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Catron  County  Resource 
Advisory  Cohmiittee  will  meet  in 
Reserve  New  Mexico,  on  April  1,  2003, 
ft-om  10  a.m.  MST  to  4  p.m.  MST.  The 
purpose  of  the  meeting  is  to  initiate  the 
resource  advisory  committee  process, 
earn  the  roles  and  the  responsibilities  of 
the  committee,  discuss  elements  of  Pub. 
L.  106-393  (the  Secure  Rural  Schools 
and  Community  Self-Dutermination 
Act),  and  formulate  operating  guidelines 
including  the  next  meeting  date. 
DATES:  The  meeting  will  be  held  April 
1 ,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Catron  County  Courtroom  of  the 
Catron  County  Court  House,  101  Main 
Street,  Reserve,^ew  Mexico,  87830. 
Send  written  comments  to  Michael 
Gardner,  Catron  County  Resource 
Advisory  Committee,  c/o  Forest  Serivce. 
USDA.  3005  E.  Camino  del  Bosque. 
Silver  City,  New  Mexico,  88061-7863. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Lincoln  County  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Kootenai  National 
Forests'  Lincoln  County  Resource 
Advisory  Committee  will  meeting  on 
March  3.  April  7.  and  May  5.  2003  at 
6:30  p.m..  in  Libby,  Montana  for 
business  meetings.  The  meetings  are 
open  to  the  public. 
DATES:  March  3.  April  7.  and  May  5. 
2003. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Kootenai  National  Forest 
Supervisors  Office,  located  at  1101  U.S. 
Highway  2  West,  Libby,  MT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Edgmon,  Committee 
Coordinator.  Kootenai  National  Forest  at 
(406)  293-6211,  or  email 
bedgmon@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  informational 
presentations,  status  of  approved 
projects,  accepting  project  proposals  for 
consideration  and  receiving  public 
comment.  If  the  meeting  date  or  location 
is  changed,  notice  will  be  posted  in  the 
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local  newspapers,  including  the  Daily 
Interlake  based  in  Kalispell,  MT. 

Dated:  February  14.  2003. 
Frank  Votapka. 
Acting  Forest  Supervisor. 
[FR  Doc.  03-4239  Filed  2-21-03;  8:45  am] 

BILLING  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  the  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  product  previously  furnished 
by  such  agency. 

Comments  Must  Be  Received  On  or 
Before:  March  26,  2003. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entity  of  the 
Federal  Government  id^tified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  service  listed  below  from 
the  nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 

.requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  service  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Comnienters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Service 

Service  Type/Location:  Laundry 
Service,  Walter  Reed  Army  Medical 
Center,  Washington,  DC. 

NPA:  Rappahannock  Goodwill 
Industries,  Inc.,  Fredericksburg. 
Virginia. 

Contract  Activity:  MEDCOM 
Contracting  Center-NA,  Washington. 
DC.  .    ■ 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or. other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  proposed   . 
for  deletion  from  the  Procurement  List. 

The  following  product  is  proposed  for 
deletion  from  the  Procurement  List: 

Product 

Product/NSN:  Index  Sheet  Set, 
Looseleaf  Binder  7530-00-160-8474. 

NPA:  Louisiana  Association  for  the 
Blind,  Shreveport,  Louisiana. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York.  NY. 

Slieryi  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-4301  Filed  2-21-03;  8:45  am]    - 

BILUNG  COOE  6353-01-4> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Deletions  from  Procurement 
List. 

SUMMARY:  This  action  deletes  from  the 
Procurement  List  products  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  March.26,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Deletions 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in  " 
authorizirig  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  Sl-- 
2.4. 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products  . 

Product/NSN:  Marker.  Tube  Type, 
Fine  Tip: 

7520-00-051-5031  -  ^^ 

7520-00-051-5033 

7520-00-051-5035 

7520-00-051-5036 

7520-00-116-2886 

7520-00-116-2887 

7520-00-116-2888 

7520-00-116-2889 

7520-00-935-0979 

7520-00-935-0980 

7520-00-935-0981 

7520-00-935-0982 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem.  North 
Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  NY. 

Product/NSN:  Pen,  Essential  LVX 
Translucent  and  refills: 
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7510-01-454-1174 
7510-01-454-1178 
7510-01-454-1185 
7510-01-454-1188 

NPA:  Industries  for  the  Blind,  Ipc, 
Milwaukee,  Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New 

York.  NY. 

Product/ NSN:  Pen,  Executive 
Fountain  and  refills: 
7520-01-451-2277  (Burgundy  Barrel 

with  2  refills) 

NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee.  Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 

York.  NY. 

Product/NSN:  Pen.  Metal  Barrel  ft 

Refills: 

7510-01-446-4835 

7510-01-446-4845 

7510-01-446-4846 

7510-01-446-4850 

NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New 

York.  NY. 

Product/NSN:  Refill.  Ballpoint  Pen: 

7510-00-754-2688 

NPA:  Industries  for  the  Blind.  Inc., 
Milwaukee,  Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New- 
York,  NY. 

Sheryl  D.  Kennerly. 

Director.  Information  \tiinugenwnl . 

IIR  Ooc.  0.1-»:H)2  Filed  2-21-0:J:  8:4.t  ami 

BILLING  COD€  6353-01-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

In  connection  with  its  investigation 
into  the  cause  of  a  fire  at  the  Third  Coa.st 
Industries'  Friondswood  facility,  the 
United  States  Chemical  Safety  and 
Hazard  Investigation  Board  announces 
that  it  will  convene  a  Public  Meeting 
beginning  al  9  am  local  time  on  Mjtrch 
6,  at  Crowne  Plaza  Medical  Center.  6701 
South  Main.  Houston.  TX  77030. 
Telephone:  (713)  797-1110. 

At  the  meeting  CSB  staff  will  present 
to  the  Board  the  results  of  their 
investigation  into  this  incident, 
including  an  analysis  of  the  incident 
together  with  a  discussion  of  the  key 
findings,  root  and  contributing  causes 
and  draft  recommendations.  In  addition 
the  Chair  may  present  the  Board's 
Strategic  Plan,  and  action  needed  on 
selected  recommendations  from  past 
CSB  investigations. 


Recommendations  are  issued  by  a 
vote  of  the  Board  and  address  an 
identified  safety  deficiency  uncovered 
during  the  investigation,  and  specify 
how  to  correct  the  situation.  Safety 
recommendations  are  the  primary  tool 
used  by  the  Board  to  motivate 
implementation  of  safety  improvements 
and  prevent  future  incidents.  The  CSB 
uses  its  unique  independent  accident 
investigation  perspective  to  identify 
trends  or  issues  that  might  otherwise  be 
overlooked.  CSB  recommendations  may 
be  directed  to  corporations,  trade 
associations,  government  entities,  safety 
organizations,  labor  unions  and  others. 
After  the  staff  presentation  the  Board 
will  allow  a  time  for  public  comment. 
Following  the  conclusion  of  the  public 
comment  period,  the  Board  will 
consider  whether  to  vote  to  approve  the 
final  report  and  recommendations. 
When  a  report  and  its  recommendations 
are  approved,  this  will  begin  CSB's 
process  for  disseminating  the  findings 
and  recommendations  of  the  report  not 
only  to  the  recipients  of 
recommendations  but  also  to  other 
public  and  industry  sectors.  The  CSB 
believes  that  this  process  will  ultimately 
lead  to  the  adoption  of 
recommendations  and  the  growing  body 
of  safetv  knowledge  in  the  industry, 
which,  in  turn,  should  save  future  lives 
and  property. 

All  staff  presentations  are  preliminary' 
and  are  intended  solely  to  allow  the 
Board  to  consider  in  a  public  forum  the 
issues  and  factors  involved  in  this  case. 
No  factual  analyses,  conclusions  or 
findings  should  be  considered  final. 
Only  after  the  Board  has  considered  the 
staff  presentation  and  approved  the  staff 
report  will  there  be  an  approved  final 
record  of  this  incident. 

In  the  early  morning  hours  of  May  1, 
2002.  a  fire  erupted  at  the  Third  Coast 
Industries  Friendswood  facility,  located 
in  an  unincorporated  area  of  Brazoria 
County.  Texas.  The  facility  blended  and 
packaged  motor  oils,  hydraulic  oils,  and 
engine  and  other  lubricants.  The  fire 
quickly  spread  due  to  the  facility's 
design  and  lack  of  fire  control 
equipment.  The  nearest  water  for 
firefighters  was  more  than  a  mile  away. 
The  fire  consumed  more  than  1.2 
million  gallons  of  combustible  and 
flammable  liquids  and  destroyed  the 
site.  More  than  180  firefighters  and 
support  personnel  responded,  and  it 
took  23  hours  to  bring  the  fire  under 
control.  .Several  neighboring  buildings 
were  destroyed,  one  hundred  residents 
were  evacuated  and  a  local  school  was 
closed  for  a  day.  No  employees  or 
firefighters  were  injured  during  the 
incident. 


The  meeting  will  be  open  to  the 
public.  Please  notify  CSB  if  a  translator 
or  interpreter  is  needed,  at  least  5 
business  days  prior  to  the  public 
meeting.  For  more  information,  please 
contact  the  Chemical  Safety  and  Hazard 
Investigation  Board  at  (202)  261-7600. 
or  visit  our  Web  site  at:  http:// 
vvTvw.csb.gov. 

Christopher  W.  Warner. 

General  Counsel. 

IFR  Doc.  03^427  Filed  2-20-03:  3:01  pml 

BILUNC  CODE  6350-01 -P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Guidance  Conference  Calls  for 
Organizations  Interested  in  Applying 
for  a  Learn  and  Serve  America 
Program  Grant 

agency:  Corporation  for  National  and 

Communfly  Service. 

ACTION:  Notice  of  conference  calls. 


summary:  The  Corporation  for  National 
and  Community  Service  is  offering  a 
series  of  teleconference  calls  for 
nonprofit  organizations  and  institutions 
of  higher  education  interested  in 
applying  for  a  Learn  and  Serve  America 
program  grant.  These  training 
teleconferences  will  familiarize 
organizations  with  the  requirements  of 
the  Learn  and  Serve  America  programs 
and  the  steps  in  submitting  an 
application  via  the  eCrants  system.  The 
toll  free  number  for  these  calls  is  (888) 
552-5348  and  the  pass  code  is  #76068. 
There  will  be  20  lines  per  call  and  they 
will  be  on  a  first  come,  first  served 
basis. 

DATES:  The  teleconference  calls  will 
take  place  on: 
February'  26.  2003— Wednesday— 

School/Communitv-Based 
February  27,  2003— Thursday— Higher 

Education 
March  4,  2003— Tuesday — School/ 

Community-Based 
March  5,  2003— Wednesday— Higher 

Education 
March  12,  2003— Wednesday  School/ 
Community-Based  &  Higher 
Education 

All  teleconference  calls  will  begin  at 
2  p.m.  EST. 

ADDRESSES:  Our  address  is  the 
Corporation  for  National  and 
Community  Service,  Learn  and  Serve 
America,  9th  Floor.  1201  New  York 
Avenue.  NW..  Washington.  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  these 
conference  calls,  please  contact  Ms. 
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Juanita  Peoples  (202-606-5000.  Ext. 
117)  e-mail  jpeopIes@cns.gov. 

Dated:  February  19,  2003. 
Amiko  Matsumoto, 

Acting  Director.  Learn  and  Serve  America. 
(PR  Doc.  03-4309  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  60SO-«$-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -409-001  ,CP01 -41 0-001, 
CP01-411-001  and  CP01-444-001] 

Calypso  Pipeline,  LLC,  Tractebel 
Calypso  Pipeline,  LLC;  Notice  of  Filing 

September  9,  2002. 

Take  notice  that  on  August  30.  2002, 
Calypso  Pipeline.  LLC  (Calypso)  and 
Tractebel  Calypso  Pipeline,  LLC 
(Tractebel  Calypso)  jointly  filed  an 
amendment  in  the  above-referenced 
dockets  to  reflect  a  change  in  ownership 
associated  with  the  applications  filed  on 
July  20,  2001,  and  September  19,  2001, 
by  Calypso  (Calypso  Application)  in  the 
same  docketed  proceedings.  The  August 
30.  2002  filing  requests  that  the 
Commission  accept  a  substitution  of 
Tractebel  Calypso  as  the  applicant  in 
the  pending  Calypso  Application  to 
reflect  the  change  in  ownership  and  the 
filed  revisions  to  certain  exhibits  in  the 
Calypso  Application.  These  revisions 
reflect  only  a  change  in  ownership.  The 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  she  at  http:// 
MTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

By  the  Calypso  Application,  Calypso 
requests  authorization  to  construct, 
own,  and  operate  a  new  pipeline  system 
consisting  of  approximately  a  36  mile, 
24-inch  offshore  segment  and 
approximately  a  5.8  mile,  24-inch 
onshore  segment  (Calypso  Pipeline 
Project).  The  offshore  pipeline  will 
extend  from  the  boundary  of  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  and  the 
Bahama  EEZ.  off  the  southeast  Florida 
coastline  to  shore  at  Port  Everglades  in 
Fort  Lauderdale,  Florida.  The  proposed 
onshore  pipeline  segment  will  be 
located  in  Broward  County,  Florida.  The 
onshore  pipeline  segment  will  connect 
the  offshore  pipeline  with  Florida  Gas 
Transmission  Company's  ("FGT") 


existing  24-in.ch  Lauderdale  Lateral  at 
Mile  Post  1.6  in  Broward  County, 
Florida.  Calypso's  proposed  pipeline 
was  designed  to  transport  up  to  832,000 
MMBtu  per  day. 

Calypso  and  Tractebel  Calypso  have 
executed  a  Purchase  and  Sale 
Agreement  (PSA)  for  the  Calypso 
Pipeline  Project.  Per  the  PSA,  Tractrebel 
Calypso  will  acquire  the  assets  related 
to  the  Calypso  Pipeline  Project.  Those 
assets  consist  principally  of  the  Calypso 
Application;  the  Enron  LNG  Marketing. 
LLC  Precedent  Agreement;  and  various 
other  surveys,  permits,  easements,  and 
rights-of-way  applications  and 
engineering  work  product.  The  sale  of 
the  Calypso  Pipeline  Project  to  Tractebel 
Calypso  ultimately  is  subject  to  the 
approval  of  the  Bankruptcy  Court. 
Tractebel  Calypso  will  then  notify  the 
Commission  of  the  closing  of  the 
transaction,  and  will  thereafter  be 
considered  the  applicant  of  record 
under  the  Calypso  Application,  with  all 
the  rights  and  responsibilities  attached 
to  such  status. 

Any  questions  regarding  the 
application  are  to  be  directed  to  Michael 
J.  Zimmer.  Esq.,  Baker  &  McKenzie,  815 
Connecticut  Avenue,  NW.,  Washington, 
DC,  20006. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  30, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies, 
of  filings  made  with  the  Conunission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 


will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the,  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be    • 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  pri6r  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 

This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a      ^ 
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final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Sfcretan-. 

|FR  Doc.  0:»-42().5  Filed  2-21-0.3;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-292-000] 

D.E.  Shaw  Plasma  Power  L.L.C.;  Notice 
of  Issuance  of  Order 

February  14.  2l)0;J. 

D.E.  Shaw  Plasma  Power  L.L.C. 
(Plasma  Power)  filed  an  application 
requesting  authority  to  transact  at 
market-based  rates  along  with  the 
accompanying  tariff.  The  proposed 
market-based  rate  tariff  provides  for  the 
sale  of  capacity,  energy,  and  ancillary 
services  at  market-based  rates.  Plasma 
Power  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Plasma  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Plasma  Power. 

On  February  13,  2003.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development  -  .South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Plasma  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  [)C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
17,2003. 

Absent  a  request  to  be  heard  in 
'opposition  by  the  deadline  above, 
Plasma  Power  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Plasma  Power,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Plasma  Powers  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://wwH: fere. gov,  using 
the  >FERR1S>  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

IFK  Doc.  03-4209  Filed  2-21-03:  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -438-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Amendment 

IVbruary  14.  2003. 

Take  notice  that  on  January  8,  2003, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84158,  filed  in  Docket  No. 
CPOl-438-001,  an  application,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
and  part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  to  amend  tfce  certificate  of 
public  convenience  ano.  necessity 
issued  September  23,  2002.  in  Docket 
No.  CPOl-438-000,  for  Northwest's 
Rockies  Expansion  project,  as  more  fully 
described  in  the  application.  This  filing 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fetv.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Specifically,  Northwest  requests  the 
Commission  to  approve  revised  design 


modifications  for  Northwest's  Green 
River,  Muddy  Creek,  Lava,  and  Burley 
Compressor  Stations,  located  in 
Sweetwater  and  Lincoln  Counties, 
Wyoming  and  Bannock  and  Cassia 
Counties,  Idaho,  respectively,  resulting 
in  a  total  addition  of  1,133  horsepower 
to  the  originally  certificated  24.924 
horsepower.  Northwest  also  proposes  to 
forgo  originally  certificated 
modifications,  to  install  unloader 
pockets,  at  its  Pocatello  Compressor 
Station  in  Power  County,  Idaho. 
Northwest  states  that  the  proposed 
compression  modifications  will  still 
provide  the  originally  certificated 
capacity  additions.  The  revised  cost  is 
estimated  to  be  $139.9  million  instead 
of  the  original  $154.3  million. 
Northwest  requests  that  the 
Commission  issue  the  amended 
certificate  order  by  May  1.  2003,  in 
order  allow  Northwest  to  meet  the 
required  November  1,  2003  in-service 

date. 

Anv  questions  regarding  this 
application  should  be  directed  to  Mr. 
Gary  Kotter,  Manager,  Certificates  and 
Tariffs,  Northwest  Pipeline  Corporation. 
PO  Box  58900,  Salt  Lake  City.  Utah 
84158-0900  or  call  (801)  584-7117  or 
Fax (801) 584-7764. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  &88 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A*  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  nave  comments 
considered!  The  second  way  to  , 

participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conunent  alone 


will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  envirormiental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Enviroiunental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  partiei. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 

This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
>e-Filing>  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 


Comment  Date:  March  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03^206  Filed  2-21-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-37-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Route  and  Site 
Review 

February  14.  2003. 

On  March  4,  2003,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  review  of  the  proposed 
Grasslands  Project  pipeline  route 
through  the  Little  Missoiu-i  National  ' 
Grasslands.  The  Grasslands  Project 
facilities  are  proposed  for  construction 
by  Williston  Basin  Interstate  Pippline 
Company.  The  proposed  facilities, 
crossing  portions  of  the  Little  Missouri 
National  Grasslands  in  Golden  Valley 
and  Billings  Counties,  North  Dakota, 
will  be  inspected  by  Automobile. 

All  interested  parties  may  attend  the 
site  visit.  Those  plaiming  to  attend  must 
provide  their  own  transportation. 
Anyone  interested  in  participating 
should  meet  at  the  U.S.  Forest  Service's 
Medora  Ranger  District  Parking  Lot, 
located  at  161  21st  Street  West, 
Dickinson,  North  Dakota,  at  8:30  a.m.  on 
March  4,  2003.  For  further  information, 
contact  the  Commission's  Office  of 
External  Affairs  at  1-866-208-FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4207  Filed  2-21-03:  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-56-000.  et  al.] 

American  Transmission  Company, 
LLC,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  13,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


-  1.  American  Transmission  Company 
LLC,  ATC  Management  Inc.,  Wisconsin 
Public  Ser\'ice  Corporation,  WPS 
Investments,  LLC 

|Do<:ket  No.  EC03-56-000|  . 

Take  notice  that  on  Februar>'  10.  2003, 
Wisconsin  Public  Service  Corporation, 
WPS  Investments,  LLC.  American 
Transmission  Company  LLC  (ATCLLC), 
and  ATC  Management  Inc.,  which  is 
ATCLLC's  Corporate  Manager 
(collectively,  Afjplicants).  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  and  part  33  of 
the  Commission's  regulations  requesting 
authorization  for  the  acquisition  of 
securities  and  the  transfer  of  an 
ownership  interest  in  a  transmission 
line  that  is  under  construction. 
Applicants  requested  an  effective  date 
ofMarch  12,2003. 

Applicants  state  that  copies  of  the 
filing  were  served  on  the  Public  Service 
Commission  of  Wisconsin,  the  Michigan 
Public  Service  Commission  and  the 
Illinois  Commerce  Commission, 

Comment  Date:  March  3,  2003.      ' 

2.  PSEG  Power  Connecticut  LLC 

(Docket  No.  EG03-25-0001 

Take  notice  that  on  February  11.  2003', 
PSEG  Power  Connecticut  LLC 
(Applicant),  having  its  principal  place 
of  business  at  80  Park  Plaza,  T-16. 
Newark,  NJ  07102.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  second  amendment  to 
its  December  4,  2002,  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations.  The 
amendment  requests  Commission 
authority  to  engage  in  certain  additional 
activities  incidental  to  the  generation  of 
electricity  for  sale  at  wholesale. 

The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Delaware.  The  Applicant  states 
that  it  is  engaged,  directly  or  indirectly 
through  an  affdiate  as  defined  in  section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA), 
exclusively  in  owning  or  owning  and 
operating  eligible  electric  facilities  ar»d 
participating  in  certain  other  activities 
incidental  to  such  eligible  electric 
facilities  as  authorized  under  PUHCA. 
The  Applicant  further  states  that  it  owns 
and  operates  eligible  facilities  located  in 
Connecticut. 

Comment  Date:  March  6, 2003. 

3.  Occidental  Power  Services,  Inc. 

[Docket  No.  EH02-1 94 7-003] 
'  Take  notice  that  on  Febriiary  11,  2003, 
Occidental  Power  Services,  Inc., 
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tendered  for  filing  consistent  with  the 
Commissions  January  17.  2003,  request 
for  a  revised  FERC  Electric  Rate 
Schedule  No.  1.  The  rate  schedule  has 
been  revised  to  conform  to  the 
requirements  of  Order  No.  614. 
Comment  Date:  March  4.  2003. 

4.  San  Diego  Gas  &  Electric  Company 

IDocket  No.  ER03-2 17-001) 

Take  notice  that  on  February  11,  2003, 
pursuant  to  FERC's  Order  issued 
January  24,  2003,  San  Diego  Gas  & 
Electric  Company  (SDG&E)  tendered  for 
filing  Service  Agreements  Nos.  17  and 
18  to  its  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6.  These 
agreements  were  accepted  for  filing  on 
January  24,  2003,  conditioned  upon 
SDG&Es  filing  of  designations  for  both 
interconnection  agreements  in 
compliance  with  Order  No.  614  and 
section  35.9(a)  of  the  Commission's 
Regulations. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  Termoelectrica  de 
Mexicans.  deR.L.deC.V., 
Termoelectrica  U.S..  LLC,  and  on  the 
California  Public  Utilities  Commission. 

Comment  Date:  March  4,  2003. 

5.  Southern  California  Edison  Company 

IDocltet  No.  ER03-516-O0OI 

Take  notice  that  on  February  11.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  letter 
agreement  between  SCE  and  Whitewater 
Hill  Wind  Partners,  LLC  (Whitewater). 

The  purpose  of  the  letter  agreement  is 
to  provide  an  interim  arrangement 
pursuant  to  which  SCE  will  commence 
the  engineering,  design,  and 
procurement  of  material  and  equipment 
associated  with  the  Devers-Banning- 
Garnet-Windpark-Zanja  115  kV  line 
reconfiguration. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Whitewater. 

Comment  Date:  March  4,  2003. 

6.  Southern  California  Edison  Company 

I  Docket  No.  ER03-5 17-000) 

Take  notice  that  on  February  11.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  letter 
agreement  between  SCE  and  Whitewater 
Hill  Partners.  LLC  (Whitewater). 

The  purpose  of  the  letter  agreement  is 
to  provide  an  interim  arrangement 
pursuant  to  which  SCE  will  commence 
the  engineering,  design,  and 
procurement  of  material  and  equipment 
for,  and  construction  of,  a  Temporary 
Monitoring  System. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 


Commission  of  the  State  of  California 
and  Whitewater. 

Comment  Date:  March  4,  2003. 

7.  Southern  California  Edison  Company 

[Docket  No.  ER03-51&-000) 

Take  notice  that  on  February  11,  2003. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  letter 
agreement  between  SCE  and  Industry 
Urban  Development  Agency. 

The  purpose  of  the  letter  agreement  is 
to  provide  an  interim  arrangement 
pursuant  to  which  SCE  will  commence 
performance  of  the  engineering,  design, 
and  preparation  of  specifications 
necessary  for  SCE  to  install 
interconnection  facilities  capable  of 
serving  80  MW  of  load  and  to 
commence  Distribution  Service  to  the 
City  of  Industry  for  10  MW  of  Wholesale 
Distribution  Load. 

SCE  respectfully  requests  that  the 
Letter  Agreement  become  effective  on 
January  22,  2003.  SEC  also  states  that 
copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Industry  Urban 
Development  Agency. 

Comment  Date:  March  4,  2003. 

8.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER03-5 19-000) 

Take  notice  that  on  February  11.  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power  (DVP).  tendered  for  filing  a 
revised  Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  between  DVP  and  Old 
Dominion  Electric  Cooperative,  Inc. 
(ODEC)  to  interconnect  ODEC's  Louisa 
CT  Project  with  DVP's  transmission 
system  and  a  revised  Interconnection 
Agreement  between  DVP  and  ODEC  to 
interconnect  ODEC's  Marsh  Run  CT 
Project  with  DVP's  transmission  system. 

DVP  respectfully  requests  waiver  of 
the  Commission's  regulations  to  allow 
the  Interconnection  Agreements  to 
become  effective  as  of  February  12, 
2003.  the  day  after  filing.  DVP  also 
states  that  copies  of  the  filing  were 
served  upon  Old  Dominion  Electric 
Cooperative  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  March  4.  2003. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER03-520-000) 

Take  notice  that  on  February  11.  2003, 
Southern  California  Edison  Company 
(SCEC).  tendered  for  filing  a  notice  of 
cancellation  of  a  letter  agreement 
between  SCE,  Pure  Power  Energy 
Company,  LLC,  and  Wintec  Energy  Ltd., 
FERC  Electric  Tariff.  Substitute  First 


Revised  Original  Volume  No.  6  Service 
Agreement  No.  15,  to  be  effective 
January  1,  2003. 

SCEC  states  that  the  proposed 
cancellation  has  been  served  upon  the 
Public  Utilities  Commission  of  the  State 
of  California,  Pure  Power  Energy 
Company.  LLC  and  Wintec  Energy.  Ltd. 

Comment  Date:  March  4,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 

Support  at 

FERCOnJineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructionis  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary.  , 

(FR  Doc.  03-4208  Filed  2-21-03:  8:45  am) 
BHJJNG  COOE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

February  14.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 
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a.  Application  Type:  Amendment  to 
license. 

b.  Project  No:  3033-019. 

c.  Date  Filed:  December  17,  2002. 

d.  Applicant:  Arkansas  Electric 
Cooperative  Corporation. 

e.  Name  of  Project:  Dam  No.  2 
Hydropower  Project. 

f.  Location:  Desha  and  Arkansas 
Counties,  Arkansas. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  S.  Maurice 

Robinson,  Vice  President,  Engineering, 
Construction,  and  Operations  Division, 
Arkansas  Electric  Cooperative 
Corporation,  One  Cooperative  Way  P.O. 
Box  194208  Little  Rock,  Arkansas. 
72219-4208.  (501)  570-2497. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr~ 
Robert  Shaffer  at  (202)  502-8944,  or  e- 
mail  address:  robert.shaffer@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions;  March  14,  2003. 

All  dpcuments  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington  DC  20426. 
Please  include  the  project  number  (P- 
3033-019)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The 
licensee  proposes  to  change  the  route  of 
the  project's  transmission  line,  as  well 
as  its  length  and  voltage.  The  license 
authorized  an  11.5  mile-long.  230-kV 
line  extending  from  the  powerhouse  in 
a  southwesterly  direction  to  the 
Arkansas  Power  and  Light  Company 
(now  Entergy  Arkansas,  Inc.  (EAI))  grid 
at  Dumas,  Arkansas.  Instead,  a  15.5 
mile-long,  115-kV  line  was  constructed 
along  a  different  route,  wandering  in  a 
southwesterly  direction  from  the 
powerhouse  to  EAI's  grid  at  Dumas, 
Arkansas.  Some  points  along  the 
constructed  transmission  line  route  are 
approximately  3  miles  apart  from  the 
authorized  route. 

I.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov . 
For  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 


m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
conaments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Feaeral,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  emd 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas,  . 

Secretary. 

(FR  Doc.  03-4210  Filed  2-21-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OH156-1;  FRL-7453-5] 

Response  To  Petition  To  Withdraw 
Approval,  Delegation,  and 
Authorization  To  Administer  Federal 
Environmental  Programs;  OH 

AGENCY:  Environ^nental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  final  action. 

summary:  In  1997,  the  Ohio  Citizen 
Action,  the  Ohio  Environmental 
Council,  Rivers  Unlimited,  and  the  Ohio 
Sierra  Club  submitted  a  petition 
requesting  EPA  to  withdraw  approval, 
delegation,  or  authorization  from  the 
State  of  Ohio  to  administer  certain  air, 
water,  and  waste  Federal  environmental 
programs  based  on  the  Ohio 
Environmental  Audit  Privilege  and 
Immunity  Law.  The  petitioners 
supplemented  and  amended  the  petition 
in  1998.  1999,  and  2000  requesting  EPA 
to  review  Ohio's  implementation  of 
certain  air,  water,  and  waste  programs. 
EPA  is  denying  the  petition  because 
EPA  did  not  find  sufficient  evidence  to 
justify  withdrawal  or  revocation  of  the 
programs  covered  by  the  petition. 

DATES:  Under  section  307(b)  of  the 
Clean  Air  Act,  petitions  for  judicial 
review  of  today's  action  denying  the 
petition  to  withdraw  or  revoke  Clean 
Air  Act  programs  may  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit- on  or  before  April 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Gonzalez,  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Boulevard  (C14-J),  Chicago. 
Illinois  60604,  phone  number  (312) 
8ft6-6630. 

SUPPLEMENTARY  INFORMATION:  In  1997, 
the  Ohio  Citizen  Action,  the  Ohio 
Environmental  Council  (which  was  later 
replaced  by  the  Ohio  Public  Interest 
Research  Group),  Rivers  Unlimited,  and 
the  Ohio  Sierra  Club,  submitted  a 
petition  requestiag  EPA  to  withdraw 
approval,  delegation,  or  authorization 
from  the  State  of  Ohio  to  administer 
certain  federal  environmental  programs. 
The  petition  initially  requested  EPA  to 
withdraw  or  revoke  certain  air.  water, 
'and  waste  environmental  programs 
based  on  the  Ohio  Environmental  Audit 
Privilege  and  Immunity  Law  (the  Audit 
Law).  Petitioners  supplemented  and 
amended  the  petition  on  September  18, 
1998,  August  4,  1999,  and  Januar>-  27, 
2000.  to  add  allegations  about  how  the 
Ohio  Environmental  Protection  Agency 
(Ohio  EPA)  was  implementing  the 
Resource  Conservation  and  Recovery 
Act  hazardous  waste  program  and  solid 
waste  permit  program;  the  Clean  Water 
Act  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program; 
and  the  Clean  Air  Act  Standards  of 
Performance  for  New  Stationary  Sources 
(NSPS),  New  Source  Review  (NSR), 
Prevention  of  Significant  Deterioration 
(PSD),  non-compliance  penalties,  and 
Title  V  programs. 
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On  December  21 .  2000,  EPA  denied 
the  Audit  Law  component  of  the 
petition,  but  continued  its  review  of 
Ohio  EPAs  implementation  of  the 
programs  covered  by  the  amended  and 
supplemented  petition. 

Because  the  petition  seeks  withdrawal 
or  revocation  of  programs,  the  focus  of 
our  review  was  whether  it  is  appropriate 
to  initiate  withdrawal  or  revocation 
proceedings  based  on  the  withdrawal 
criteria  for  each  of  the  affected 
programs.  The  Clean  Air  Act,  Clean 
Water  Act,  and  Resource  Conservation 
and  Recovery  Act  and  their 
implementing  regulations  set  forth  the 
withdrawal  or  revocation  criteria  for 
programs  authorized,  delegated  or 
approved  pursuant  to  these  acts.  EPA 
reviewed  Ohio  EPAs  implementation  of 
each  program  based  on  the  criteria  for 
that  program. 

Beginning  in  January  of  2000,  EPA 
Region  5  staff  conducted  reviews  of 
Ohio's  environmental  programs  covered 
by  the  petition.  EPA  staff  visited  Ohio 
EPA  district  and  central  offices,  the 
Ohio  Attorney  General's  Office  and 
local  air  agencies;  interviewed 
employees;  and  reviewed  fdes.  EPA  staff 
also  reviewed  the  affidavits  submitted 
by  the  petitioners  in  July  and  August  of 
2000.  EPA  reviewed  how  Ohio  EPA 
implemented  the  affected  programs 
during  the  period  from  1995  to  2000. 

On  September  4.  2001,  EPA  Region  5 
made  public  a  preliminary  report,  dated 
August  30,  2001,  entitled  "Draft  Report 
on  U.S.  EPA  Review  of  Ohio 
Environmental  Programs"  (Draft  Report) 
summarizing  the  petitioners'  allegations 
and  setting  forth  its  preliminary 
findings  with  respect  to  the  requests  to 
withdraw  or  revoke  the  eight 
environmental  programs.  EPA  held  two 
public  meetings  in  Columbus,  Ohio  on 
November  13,  2001,  to  answer  questions 
and  take  comments  on  the  report.  EPA 
accepted  comments  from  the  public 
until  January  14,  2002. 

The  Draft  Report  also  made 
recommendations  that,  if  implemented, 
would  alleviate  concerns  related  to  the 
withdrawal  criteria  and  obviate  the  need 
for  further  review.  EPA  followed  up 
with  Ohio  EPA  on  the  recommendations 
made  in  the  Draft  Report.  Ohio  EPA  has 
taken  steps  in  each  program  that  should 
benefit  its  implementation  of  those 
programs. 

A  final  report  and  background 
documents  which  detail  EPA's  findings 
with  respect  to  each  allegation  in  the 
petition  for  each  program,  along  with  a 
responsiveness  summary  that  responds 
to  the  comments  made  at  the  public 
meeting  and  during  the  comment  period 
are  at  the  following  EPA  Web  site:  http:/ 
/www.  epa  .gov/region5/ohioreview.  You 


may  also  access  this  information  at  the 
following  repositories  located  in  Ohio: 
Public  Librai^  of  Cincinnati  &  Hamilton 
County,  800  Vine  Street,  Cincinnati; 
Public  Library  of  Youngstown  & 
Mahoning  County,  305  Wick  Avenue. 
Youngstown;  Columbus  Metropolitan 
Library,  96  South  Grant  Avenue, 
Columbus;  Toledo-Lucas  County  Public 
Library,  325  Michigan  Street,  Toledo; 
Briggs  Lawrence  County  Public  Library, 
321  South  Fourth  Street,  Ironton; 
Cleveland  Public  Library,  325  Superior 
Avenue,  Cleveland;  State  of  Ohio 
Senate,  Senate  Building,  Energy,  Natural 
Resources  &  Environment.  Room  143, 
First  Floor.  Columbus;  Dayton  & 
Montgomery  County  Public  Library.  215 
East  Third  Street,  Dayton;  Washington 
County  Public  Library,  615  Fifth  Street, 
Marietta;  Dover  Public  Library,  525 
North  Walnut  Street,  Dover;  State  of 
Ohio  House  of  Representatives, 
Environmental  Committee,  77  South 
High  Street,  13th  Floor.  Columbus. 
As  discussed  in  detail  in  the  final 
report  and  background  documents.  EPA 
did  not  find  sufficient  evidence  to 
justify  withdrawal  or  revocation  of  the 
programs  covered  by  the  petition. 
Therefore,  EPA  denied  the  petition  to 
withdraw  or  revoke  its  approval, 
delegation,  or  authorization  from  the 
State  of  Ohio  to  administer  certain 
Clean  Air  Act,  Clean  Water  Act.  and 
Resource  Conservation  and  Recovery 
Act  environmental  programs  by  letter 
dated  February  7,  2003. 
Dated:  February  7.  2003. 
Thomas  V.  Skinner. 
Regional  Administrator,  Region  5. 
IFR  Doc.  03-4259  Filed  2-21-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

(FRL-7453-21 

Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  conference. 


summary:  The  Office  of  Water's  Office  of 
Science  and  Technology,  and  Battelle 
will  co-sponsor  the  "26th  Annual 
Conference  on  Analysis  of  Pollutants  in 
the  Environment  "  to  discuss  all  aspects 
of  environmental  measurement.  The 
conference  is  open  to  the  public. 
DATES:  The  annual  conference  will  be 
held  on  April  29-30.  2003.  On  April  29. 
2003.  the  conference  will  begin  at  8:45 
a.m.  and  adjourn  at  5:30  p.m.  A 
workshop  on  "Whole  Effluent  Toxicity 


(WET)  Testing  to  Support  EPA's  Final 
Rule"  will  be  presented  from  3  to  5:30 
p.m.  On  April  30,  2003,  the  conference 
will  begin  at  8:45  a.m.  and  adjourn  at  5 
p.m.  On  May  1,  2003,  a  public  meeting 
on  "Detection  and  Quantitation"  will  be 
held  from  10  a.m.  to  3  p.m.,  with  a  one- 
hour  break  from  12  p.m.  to  1  p.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  Holiday  Inn  Chicago  Mart  Plaza 
Hotel.  350  North  Orleans  Street, 
Chicago.  Illinois.  U.S.A.  60654. 

FOR  FURTHER  INFORMATION  CONTACT: 
Conference  and  workshop  arrangements 
are  being  conducted  by  DynCorp 
Systems  &  Solutions  LLC.  For 
information  on  registration,  conference 
fees,  hotel  rates,  reservations,  and 
transportation,  please  contact  Jennifer 
Maglinao,  by  e-mail  at 
jennifer.magIinao@DynCorp.com  or  by 
telephone  at  (703)  461-2137.  If  you  have 
technical  questions  regarding  the 
conference,  workshop,  or  public 
meeting,  please  contact  Marion  Kelly  by 
e-mail  at  keIly.marion@epa.goy  or  by 
facsimile  at  (202)  566-1053. 

SUPPLEMENTARY  INFORMATION:  The  26th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories. 
State  and  Federal  regulators,  municipal 
water  and  wastewater  laboratories,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measurement  focusing 
on  environmental  water  regulations, 
compliance  monitoring,  and  related 
issues. 

The  tentative  program  topics  for  the 
conference  follow: 

Tuesday.  April  29.  2003 

Welcome  and  Opening  Remarks. 

Update  on  Analytical  Methods  in 
EPA's  Wastewater  Programs. 

Pollutants  to  be  Tested  for  in  EPA's 
2004  National  Sewage  Sludge  Survey. 

E-Chem,  AOAC-Intemational's 
Methods  Database. 

Automated  Discrete  Sample  Analyses 
Applied  to  Standard  Environmental 
Methods. 

Validation  of  Improved  Methods  for 
Fecal  Col  i  forms  and  Salmonella  in 
Biosolids. 

Determination  of  Cryptosporidium  in 
Water  Using  Molecular  Methods. 

Uncertainty  in  Microbiological 
Measurements. 

Workshop  on  "Whole  Effluent 
Toxicity  (WET)  Testing  to  Support 
EPA's  Final  Rule". 
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Wednesday,  April  30,  2003 

Application  of  the  1600-series 
Methods  to  Monitor  Trace  Metal  Levels 
in  Soi|th  Texas  Estuaries. 

Determination  of  Mercuiy  in  Ice  Cores 
to  Track  Earth's  Activities. 

Application  of  EPA  Method  1631. 
Revision  E.  to  Routine  Low-level 
Mercury  Analyses. 

Determination  of  Arsenic  and. 
Selenium  Species  in  Water  with  a 
Dynamic  Reaction  Cell  and  ICP/MS. 

Evaluation  of  Techniques  for 
Reducing  the  Reporting  Limit  for 
Perchlorate  to  Sub-ppb  Levels. 

Establishment  of  Total  Maximum 
Daily  Loads  (TMDLs)  for  PCBs  and 
Other  Pollutants  in  Lakes  and  Estuaries. 

Effect  of  Various  Means  of  Calculating 
Dioxin  Toxic  Equivalents  for  Non- 
detected  PCB  Congeners  on  Risk 
Assessment. 

A  History  of  Nutrient  Excursions 
Above  Ambient  Water  Quality  Criteria 
in  the  Great  Lakes  and  Mitigation 
Strategies,  including  Total  Maximum 
Daily  Loads  (TMDLs)  and  Waste  Load 
Allocations  (WLAs). 

Determination  of  Alkylphenol 
Ethoxylates  in  Various  Matrices. 

Determination  of  Pharmaceuticals 
Pollutants  and  Sterols  in  Water  and 
Biosolids  by  HPLC/MS/MS. 

Determination  of  Brominated 
Organics,  including  PBDDs/PBDFs, 
PBDEs,  and  PBBs,  in  Multi-media 
Samples  by  GC/HRMS. 

Thursday,  May  1,  2003 

Public  Meeting  on  EPA's  Assessment 
t)f  Detection  and  Quantitation 
Procedures  Applied  under  the  Clean 
Water  Act. 

EPA's  Office  of  Water  recently 
completed  an  in-depth  assessment  of 
detection  and  quantitation  limit 
concepts  and  their  application  under 
Clean  Water  Act  programs.  The  Agency 
intends  to  make  the  results  of  this 
assessment  available  through  a  public 
notice  to  be  published  in  the  Federal 
Register  in  March  2003.  EPA  is 
sponsoring  a  public  meeting  to  describe 
this  assessment,  present  the  findings, 
and  discuss  recommendations. 
Following  presentations  by  EPA,  the 
public  is  invited  to  present  comments 
on  the  assessment. 

Time  will  be  made  available  to 
interested  parties  who  send  in  a  formal 
request  to  comment  by  April  5,  2003. 
Requests  must  include  the  commenter's 
name,  organization,  address,  telephone 
number,  fax  number  (if  applicable),  and 
e-mail  address  (if  applicable).  Requests 
must  be  sent  to:  Jennifer  Maglinao. 
DynCorp.  6101  Stevenson  Ave.. 
Alexandria.  VA  22304-3540.  Requests 


received  by  April  5,  2003.  will  be 
acknowledged  and  assigned  a  time  slot. 
Commenters  are  requested  to  provide 
copies  of  any  presentation  materials  for 
the  public  record,  and  for  meeting 
participants.  There  is  no  registration  fee 
to  attend  the  public  meeting.  For 
questions,  please  call  Jennifer  Maglinao 
at  (703)  461-2137. 

This  meeting/event  will'be  held  in  a 
building  which  is  accessible  to  persons 
using  wheel  chairs  and  scooters.  If  you 
wish  to  request  that  other  arrangements 
be  made  because  of  your  disability  in 
order  to  enable  you  to  participate  or  if 
you  have  questions  about  accessibility, 
please  contact  Jennifer  Maglinao  at  (703) 
461-2137  as  soon  as  possible,  but 
preferably  no  less  than  5  business  days 
before  the  event  is  s«heduled. 

Dated:  February  13.  2003. 
Pamela  Barr, 

Acting  Director.  Office  of  Science  and 
Technology. 
IFR  Doc.  03^247  Filed  2-21-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0024;  FRL-7291-9] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  meeting  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  Scientific  Advisory 
Panel  (FIFRA  SAP)  to  consider  and 
review  the  effect  of  atrazine  on 
amphibians. 

DATES:  Pre-meeting  teleconference:  May 
21,  2003.  from  1  p.m.  to  3  p.m.  eastern 
standard  time. 

Face-to-face  meetings:  June  3-5,  2003. 
from  8:30  a.m.  to  5  p.m.  eastern 
standard  time. 

Comments:  Deadlines  for  submission 
of  requests  to  present  oral  comments 
and  submission  of  written  comments, 
see  Unit  I.F.  of  the  SUPPLEMENTARY 
INFORMATION. 

Nominations:  Nominations  of  persons 
to  serve  as  an  ad  hoc  member  of  the 
FIFRA  SAP  for  the  pre-meeting 
teleconference  and  face-to-face  meetings 
should  be  provided  on  or  before  March 
6,  2003. 

Special  seating:  Requests  for  special 
seating  arrangements  or  other  special 
accomodations  should  be  made  at  least 
5  business  days  prior  to  the  meeting. 
ADDRESSES:  Pre-meeting  teleconference: 
This  meeting  will  be  held  at  the 


Environmental  Protection  Agency.  1201 
Pennsylvania  Ave.,  NW.,  EPA  East  Bldg. 
Conference  Room  4225,  Washington, 
DC.  For  additional  information  about 
the  pre-meeting  teleconference, 
including  how  to  receive  the 
teleconference  telephone  number, 
contact  the  Designated  Federal  Official 
(DFO)  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Face-to-face  meetings:  The  meeting 
will  be  held  at  the  Sheraton  Crx'stal  City 
Hotel,  1800  Jefferson  Davis  Highway, 
Arlington,  VA.  22202.  The  telephone 
number  for  the  Sheraton  Crystal  City 
Hotel  is  (703)  486-1111. 

Comments:  Written  comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliver\'/coarier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.,of  the  SUPPLEMENTARY 
INFORMATION. 

Nominations,  requests  to  present  oral 
comments,  and  special  seating:  To 
submit  nominations  to  serve  as  an  ad 
hoc  member  of  the  FIFRA  SAP  for  the 
pre-meeting  teleconference  and  face-to- 
face  meetings,  or  requests  for  special 
seating  arrangements,  or  requests  to 
present  oral  comments,  notify  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  DFO,  Office  of  Science 
Coordination  and  Policy  (7202M). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  telephone  number  (202) 
564-8450;  fax  number:  (202)  564-8382: 
e-mail  address:  lewis.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 
FIFRA,  and  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Sii^e  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0024.  The  official  public 
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docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Ahhough  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  703-  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

Meeting  agendas  relevant  to  these 
meetings  are  now  available.  EPA's 
position  paper,  charge/questions  to 
FIFRA  SAP,  and  FIFRA  SAP 
composition  (i.e.,  permanent  members 
and  ad  hoc  members  for  this  meeting) 
will  be  available  as  soon  as  possible,  but 
no  later  than  early  May  2003.  In 
addition,  the  Agency  may  provide 
additional  Background  documents  as  the 
materials  become  available.  You  may 
obtain  electronic  copies  of  these 
documents,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  FIFRA  SAP 
Internet  Home  Page  at  http:// 
www.epa.gov/scipoly/sap. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  accessible  through  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
also  will  not  be  available  for  public 
viewing  in  EPA's  electronic  public 
docket.  In  addition.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available  . 


in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  l.B.l.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 


You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/couriet  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  lb  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  "  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 


unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0q24.  The, 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kjiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0024.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 


of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460-0001,  Attention:  Docket  ID  < 
Number  OPP-2003-0024. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Enviroiunental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  Attention: 
Docket  ID  Number  OPP-2003-0D24. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  infonnation  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMA'HON  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

F.  How  May  I  Participate  in  this 
Meeting? 

You  may  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  For  submission  of  CBI.  see  Unit 
I.D.  To  ensure  proper  receipt  by  EPA.  it 
is  imperative  that  you  identify  docket  ID 
number  OPP-2003-0024  in  the  subject 
line  on  the  first  page  of  your  request. 

1 .  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  comments.  Each  individual  or 
group  wishing  to  make  brief  oral 
comments  to  the  FIFRA  SAP  is  strongly 
advised  to  submit  their  request  to  the 
DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than 
noon,  eastern  standard  time.  May  28, 
2003,  in  order  to  be  included  on  the 
meeting  agenda.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g. ,  overhead 
projector,  35  nun  projector,  chalkboard). 
Oral  comments  before  the  FIFRA  SAP 
ape  limited  to  approximately  5  minutes 
unless  prior  arrangements  have  been 
made.  In  addition,  each  speaker  should 
bring  30  copies  of  his  or  her  comments 
and  presentation  slides  for  distribution 
to  the  FIFRA  SAP  at  the  meeting. 

2.  Written  comments.  Although 
submission  of  written  comments  are 
accepted  until  the  date  of  the  meeting 
(unless  otherwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted,  using  the  instructions  in 
Unit  I.,  no  later  than  noon,  eastern 
standard  time.  May  28,  2003,  to  provide 
the  FIFRA  SAP  the  time  necessary  to 
consider  and  review  the  written 
comments.  There  is  no  limit  on  the 
extent  of  written  comments  for 
consideration  by  the  FIFRA  SAP. 
Persons  wishing  to  submit  written 
comments  at  the  meeting  should  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  and  submit  30 
copies. 

3.  Seating  at  the  meeting.  Seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 


contact  the  DFO  .at  least  5  business  days 
prior  to  the  meeting  using  the 
information  under  FOR  FURTHER 
INFORMATION  CONTACT  so  that 
appropriate  arrangements  can  be  made. 

4.  Request  for  nominations  of  persons 
to  serve  as  ad  hoc  members  of  the 
FIFRA  SAP  for  this  meeting,  the  FIFRA 
SAP  staff  routinely  solicit  the 
stakeholder  community  for  nominations 
to  serve  as  ad  hoc  members  of  the 
FIFRA  SAP  for  each  meeting.  Any 
interested  person  or  organization  maV 
nominate  qualified  individuals  to  serve 
on  the  FIFRA  SAP  for  a  specific 
meeting.  No  interested  person  shall  be 
ineligible  to  serve  by  reason  of  their 
membership  on  any  other  advisory 
committee  to  a  Federal  department  or 
agency  or  their  employment  by  a 
Federal  department  or  agency  (except 
the  EPA).  Individuals  nominated  should 
have  expertise  in  one  or  more  of  the 
following  areas: 

i.  Ampnibian  toxicology  and  ecology. 

ii.  Xenopus  and/or  xenopus 
husbandry. 

iii.  Developmental  biology,  gonadal 
development,  and/or  endocrinology. 

iv.  Ecotoxicology  and  risk  assessment. 

Nominees  should  be  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  on  the  issues  for  this 
meeting.  Nominees  should  be  identified 
by  name,  occupation,  position,  address, 
and  telephone  number.  Nominations 
should  be  provided  to  the  DFO  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  March  6,  2003. 

The  criteria  for  selecting  scientists  to 
serve  on  the  FIFRA  SAP  are  that  these  . 
persons  be  recognized  scientists-experts 
in  their  fields;  that  they  be  as  impartial 
and  objective  as  possible;  that  they 
represent  an  array  of  backgrounds  and 
perspectives  (within-their  disciplines); 
have  no  financial  conflict  of  interest; 
have  not  previously  been  involved  with 
the  scientific  peer  review  of  the  issue(s) 
presented;  and  that  they  be  available  to 
participate  fully  in  the  review,  which 
will  be  conducted  over  a  relatively  short 
time  frame.  Nominees  will  be  asked  to 
attend  the  public  meetings  and  to 
participate  in  the  discussion  of  key 
issues  and  assumptions  at  these 
meetings.  Finally,  they  will  be  asked  to 
review  and  to  help  finalize  the  meeting 
minutes. 

If  a  FIFRA  SAP  nominee  is  considered 
to  assist  in  a  review  by  the  FIFRA  SAP 
for  a  particular  session,  the  nominee  is 
subject  to  the  provisions  of  5  CFR  part 
2634,  Executive  Branch  Financial 
Disclosure,  as  supplemented  by  the  EPA 
in  5  CFR  part  6401.  As  such,  the  FIFRA 
SAP  nominee  is  required  to  submit  a 
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Confidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory 
Committees  at  the  U.S.  EnviAnmental 
Protection  Agency  (EPA  Form  3110--18 
5-02)  which  shall  fully  disclose,  among 
other  financial  interests,  the  nominee's 
employment,  stocks,  and  bonds,  and 
where  applicable,  sources  of  research 
support.  EPA  will  evaluate  the 
nominee's  financial  disclosure  form  to 
assess  that  there  are  no  formal  conflict 
of  interests  before  the  nominee  is 
considered  to  serve  on  the  FIFRA  SAP. 
Selected  FIFRA  SAP  members  will  be 
hired  as  a  Special  Government 
Employee.  The  Agency  will  review  all 
nominations;  nominees  who  are 
selected  for  the  meeting  will  be  posted 
on  the  FIFRA  SAP  web  site  or  may  be 
obtained  by  contacting  the  PIRIB  at  the 
address  or  telephone  number  listed  in 
Unit  I. 

II.  Background 

A.  Purpose  of  the  FIFRA  SAP 

Amendments  to  FIFRA  enacted 
November  28,  1975  (7  U.S.C.  136w(d)). 
include  a  requirement  under  section 
25(d)  of  FIFRA  that  notices  of  intent  to 
cancel  or  reclassify  pesticides  pursuant 
tosection  6(b)(2)  of  FIFRA,  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a)  of  FIFRA,  be 
submitted  to  a  SAP  prior  to  being  made 
public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d)  of  FIFRA, 
the  FIFRA 'SAP  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  FIFRA  SAP  also  shall  make 
•comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regulatory  actions  under  sections  6(b) 
and  25(a)"  of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  serve  on  the  FIFRA  SAP 
for  staggered  terms  of  4  years,  based  on 
recommendations  from  the  National 
Institutes  of  Health  and  the  National 
Science  Foundation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 
Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 


B.  Pre-meeting  Teleconference 

This  pre-meeting  teleconference  is 
open  to  the  public  and  seating  will  be 
on  a  first-come  basis.  The  public  may 
also  attend  via  telephone.  For  further 
information  concerning  the  meeting  or 
how  to  obtain  the  telephone  number, 
please  contact  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  purpose  of  this  public  pre- 
meeting  teleconference  is  to: 

1 .  Discuss  the  charge  and  the 
adequacy  of  the  review  materials 
provided  to  the  FIFRA  SAP. 

2.  Clarify  any  questions  and  issues 
relating  to  the  charge  and  the  review 
materials. 

3.  Discuss  specific  charge  assignments 
to  the  Panelists. 

4.  Clarify  specific  points  of  interest 
raised  by  the  Panelists  in  preparation  for 
the  face-to-face  meetings  to  be  held  from 
June  3-5.  2003. 

C.  Face-to-Face  Public  Meeting 

The  FIFRA  SAP  will  meet  to  consider 
and  review  the  effects  of  atrazine  on 
amphibians.  Recent  research  has 
generated  conflicting  results  on  the 
effects  of  atrazine  on  gonadal 
developmental  (e.g.,  male 
hermaphroditism)  in  amphibians  and 
how  these  effects  influence  secondary 
sexual  characteristics  (e.g.,  laryngeal 
muscle  mass).  The  FIFRA  SAP  will  be 
asked  to  consider  the  range  of  effects 
associated  with  exposure  of  amphibians 
to  atrazine  and  to  determine  the 
significance  of  these  effects  for  risk 
assessment  and  the  likely  threshold 
exposure  value  for  eliciting  these 
effects.  The  Agency  requests  the  Panel 
to  identify  what  additional,  specific 
information,  if  any,  would  significantly 
reduce  uncertainties  in  determining  a 
causal  relationship  between  atrazine  . 
exposure  and  development  in 
amphibians  and  the  extent  to  which  any 
changes  in  development  can  be  related 
to  effects  on  survival,  growth  and 
reproductive  performance.  To  the  extent 
that  significant  knowledge  gaps  or  areas 
of  variability  in  the  existing  knowledge 
base  are  identified,  the  FIFRA  SAP  will 
be  asked  to  prioritize  what  additional 
types  of  data  would  lead  to  the  greatest 
incremental  reductions  in  risk 
assessment  uncertainties. 

D.  FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
recommendations  to  the  Agency  in 
approximately  60  days.  The  meeting 
minutes  will  be  posted  on  the  FIFRA 
SAP  web  site  or  may  be  obtained  by 
contacting  the  PIRIB  at  the  address  or 
telephone  number  listed  in  Unit  I. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  February  11.  2003. 
Joseph  J.  Merenda, 

Director.  Office  of  Science  Coordination  and 
Policy. 
|FR  Doc.  03-4248  Filed  2-21-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7453-3] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Procedures  for  Detection 
and  Quantitation;  Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


summary:  EPA's  Office  of  Water  recently 
completed  an  assessment  of  detection 
and  quantitation  concepts  and  their 
application  under  Clean  Water  Act 
programs.  The  Agency  intends  to  make 
the  results  of  this  assessment  available 
through  a  public  notice  to  be  published 
in  the  Federal  Register  in  March  2003. 
EPA  is  sponsoring  a  public  meeting  to 
describe  this  assessment,  present  the 
findings,  and  discuss  recommendations. 
Following  presentations  by  EPA,  the 
public  is  invited  to  present  comments 
on  the  assessment.  Time  will  be  made 
available  to  interested  parties  who  send 
in  a  formal  request  to  comment  by  April 
5.  2003.  Commenters  are  requested  to 
provide  copies  of  any  presentation 
materials  for  the  public  record  and  for 
meeting  participants. 
DATES:  The  public  meeting  on  Detection 
and  Quantitation  will  be  held  on  May  1. 
2003.  from  10  a.m.  to  3  p.m..  with  a  one- 
hour  break  from  12  p.m.  to  1  p.m. 
Parties  interested  in  presenting 
comments  at  the  meeting  must  send  in 
a  formal  request  to  comment  by  April  5. 
2003. 

ADDRESSES:  The  mefeting  will  be  held  at 
the  Holiday  Inn  Chicago  Mart  Plaza 
Hotel.  350  North  Orleans  Street, 
Chicago,  Illinois,  U.S.A.  60654.  Formal" 
requests  to  present  comments  at  the 
meeting  must  be  submitted  by  April  5. 
2003.  to  Jennifer  Maglinao.  DynCorp. 
6101  Stevenson  Ave.,  Alexandria,  VA 
22304-3540.  or  by  e-mail  to 
jennifer.maglinao@dyncorp.com. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
public  meeting  is  being  coordinated  by 
DynCorp  System  &  Solutions  LLC. 
Questions  regarding  public  meeting 
logistics  or  requests  to  present 


comments  should  be  addressed  to: 
Jennifer  Maglinao.  DynCorp.  6101 
Stevenson  Ave..  Alexandria,  VA  22304- 
3540.  by  e-mail: 

jennifer.maglinao@dyncorp.com,  by 
telephone:  (703)  461-2137,  or  by 
facsimile  at  (703)  461-2020.  Technical 
questions  regarding  the  public  meeting 
must  be  addressed  to  Marion  Kelly  by 
e-mail:  kelly.marion@epa.gov  or  by 
facsimile  at  (202)  566-1053. 
SUPPLEMENTARY  INFORMATION:  Requests 
to  comment  must  be  submitted  by  April 
5,  2003.  and  must  include  the 
commenter's  name,  organization, 
address,  telephone  number,  fax  number 
(if  applicable),  and  e-mail  address  (if 
applicable).  All  requests  to  present 
comments  will  be  acknowledged  and 
assigned  a  time  slot.  The  amount  of  time 
allotted  each  commenter  will  depend 
upon  the  niunber  of  participants. 
Commenters  are  requested  to  provide 
copies  of  any  presentation  materials  for 
the  public  record  and  for  meeting 
participants.  Although  the  public 
meeting  is  being  held  following  the  26th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Envirorunent,  there  is 
no  registration  fee  to  attend  the  public 
meeting. 

This  meeting/event  will  be  held  in  a 
building  which  is  accessible  to  persons 
using  wheel  chairs  and  scooters.  If  you 
wish  to  request  that  other  arrangements 
be  made  because  of  your  disability  in 
order  to  enable  you  to  participate  or  if 
you  have  questions  about  accessibility, 
please  contact  Jennifer  Maglinao  at  (703) 
461-2137  as  soon  as  possible,  but 
preferably  no  less  than  5  business  days 
before  the  event  is  scheduled. 

Dated:  February  13.  2003. 
Pamela  Barr, 

Acting  Director,  Office  of  Science  and 
Technology. 
[FR  Doc.  03^246  Filed  2-21-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0033;  FRL-7290-7] 

Pesticide  Emergency  Exemptions; 
Agency  Decisions  and  State  and 
Federal  Agency  Crisis  Declarations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.  '    . 

-  t       - 

SUMMARY:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  The 
exemptions  or  denials  were  granted 


during  the  period  October  1.  2002  to 
December  31.  2002  to  control  unforseen 
pest  outbreaks. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
following  information  applies  to  all 
contact  persons:  Team  Leader. 
Emergency  Response  Team.  Registratidn 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  2046Q-0001;  telephone 
number:  (703)  308-9366. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  or  denied  emergency 
exemptions  to  the  following  State  and 
Federal  agencies.  The  emergency 
exemptions  may  take  the  following 
form:  Crisis,  public  health,  quarantine, 
or  specific.  EPA  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  involved  in 
administration  of  environmental  quality 
programs  (i.e..  Departments  of    . 
Agriculture.  Environment,  etc). 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Federal  or  State  Government  Entity, 
(NAICS  9241).  i.e..  Departments  of 
Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assis^you  and  others  in  determining 
whether  this  actibn  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0033.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  ofBcial  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 


restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records  - 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wv>rw.epa.gov/fedrgstr/, 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber.. 

n.  Background 

Under  FIFRA  section  18,  EPA  can 
authorize  the  use  of  a  pesticide  when 
emergency  conditions  exist. 
Authorizations  (commonly  called  « 

emergency  exemptions)  are  granted  to 
State  and  Federal  agencies  and  are  of 
four  types: 

1.  A  "specific  exemption"  authorizes 
use  of  a  pesticide  against  specific  pests 
on  a  limited  acreage  in  a  particular 
State.  Most  emergency  exemptions  are 
specific  exemptions. 

2.  "Quarantme"  and  "public  health" 
exemptions  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  are  rarely  requested. 

3.  A  "crisis  exemption"  is  initiated  by 
a  State  or  Federal  agency  (and  is 
confirmed  by  EPA)  when  there  is 
insufficient  time  to  request  and  obtain 
EPA  permission  for  use  of  a  pesticide  in 
an  emergency. 

EPA  may  deny  an  emergency 
exemption:  If  the  State  or  Federal 
agency  cannot  demonstrate  that  an 
emergency  exists,  if  the  use  poses 
unacceptable  risks  to  the  envirorunent. 
or  if  EPA  cannot  reach  a  conclusion  that 
the  proposed  pesticide  use  is  likely  to 
result  in  "a  reasonable  certainty  of  no 
harm"  to  human  health,  including 
exposure  of  residues  of  the  pesticide  to 
infants  and  children. 
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If  the  emergency  use  of  the  pesticide 
on  a  food  or  feed  commodity  would 
result  in  pesticide  chemical  residues, 
EPA  establishes  a  time-limited  tolerance 
meeting  the  "reasonable  certainty  of  no 
harm  standard"  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

In  this  document:  EPA  identifies  the 
State  or  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 
exemption,  the  pesticide  authorized  and 
the  pests,  the  crop  or  use  for  which 
authorized,  number  of  acres  (if 
applicable),  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Register  citation  for  the  time-limited 
tolerance,  if  any. 

m.  Emergency  Exemptions  and  Denials 
A.  U.  S.  States  and  Territories 

ARIZONA 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
2,  2003  to  February  1,  2004.  Contact: 
(Barbara  Madden) 
CALIFORNIA 

Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 

Crisis:  On  November  5,  2002,  for  the 
use  of  pyriproxyfen  on  strawberry  to 
control  whiteflies.  This  program  is 
expected  to  end  on  October  2,  2003. 
Contact:  (Andrea  Coru-ath) 

Quarantine:  EPA  authorized  the  use 
of  spinosad  on  minor  crop  host  sites  to 
control  non-indigenous  and  quarantined 
fruit  flies;  December  5,  2002  to 
December  5,  2005.  Contact:  (Dan 
Rosenblatt) 

Specific:  EPA  authorized  the  use  of 
avermectin  on  spinach  to  control 
leafminers;  November  1.  2002  to 
October  31.  2003.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  a  baited 
trap  containing  lambda-cyhalothrin 
(toxicant),  ammonium  bicarbonate  (food 
lure),  and  spiroketalamine  (pheromone) 
on  olive  trees  to  control  the  olive  fruit 
fly;  November  14.  2002  to  August  31. 
2003.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of 
pyriproxyfen  on  strawberry  to  control 
whiteflies;  November  15.  2002  to 
November  15.  2003.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
imidacloprid  on  strawberries  to  control 
whiteflies;  December  24.  2002  to 
December  23.  2003.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  avermectin 
on  avocado  to  control  thrips;  February 
1,  2003  to  December  1.  2003.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
tebufenozide  on  wine  grapes  to  control 


grape  leaffolder  and  Omnivorous 
leafroller;  April  1,  2003  to  September  1. 
2003.  Contact:  (Barbara  Madden) 
DELAWARE 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of  s- 
metolachlor  on  spinach  to  control 
weeds;  October  25.  2002  to  September  1. 
2003.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
thiophanate  methyl  on  mushroom 
spawn  to  contrpl  green  mold;  December 
5.  2002  to  December  5.  2003.  Contact: 
(Andrea  Conrath) 
FLORIDA 

Department  of  Agriculture  and 
Consumer  Services 

Quarantine:  EPA  authorized  the  use 
of  naled  on  telephone  poles  and 
inanimate  objects  to  control  the  Oriental 
fruit  fly  and  related  quarantined  fruit  fly 
species  that  respond  to  methyl  eugenol 
bait;  November  13,  2002  to  November 
13,  2005.  Contact:  (Dan  Rosenblatt) 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  January 
19,  2003  to  January  18,  2004.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
thiophanate  methyl  on  citrus  to  control 
post-bloom  fruit  drop  disease;  February 
22,  2003  to  February  22,  2004.  Contact: 
(Andrea  Conrath) 
GEORGIA 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  to  control  ryegrass; 
October  10,  2002  to  December  31,  2002. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  January  19,  2003  to 
January  18,  2004.  Contact:  (Barbara 
Madden) 
IDAHO 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  ryegrass;  October  10,  2002  to 
June  30,  2003.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
difenoconazole  on  sweet  com  grown  for 
seed  to  control  fungal  pathogens 
involved  in  die-back  syndrom; 
November  20,  2002  to  November  20, 
2003.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2003  to 
February  1,  2004.  Contact:  (Barbara 
Madden) 
MARYLAND 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
thiophanate  methyl  on  mushroom 
spawn  to  control  green  mold;  December 
5,  2002  to  December  5,  2003.  Contact: 
(Andrea  Conrath) 


EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2003  to 
February  1,  2004.  Contact:  (Barbara 
Madden) 
MICHIGAN 

Michigan  Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
sulfentrazone  on  strawberries  to  control 
broadleaf  weeds;  October  21,  2002  to 
December  15.  2002.  Contact:  (Andrew 
Ertman) 
MISSISSIPPI 

Department  of  Agriculture  and 
Commerce 

Specific:  EPA  authorized  the  use  of 
niclosamide  in  commercially  operated, 
man-made  levee  containment  ponds  for 
catfish  production  to  control  ram's  horn 
snail,  an  intermediate  host  to  the  yellow 
grub  trematode;  December  13.  2003  to 
December  12.  2004.  Contact:  (Barbara 
Madden) 
MISSOURI 

Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
clethodim  on  tall  fescue  to  suppress 
stem  and  seedhead  formation  in  tall 
fescue  pasture  or  hay  to  reduce  toxin 
producing  endophyte-fungus;  November 
1.  2002  to  April  15.  2003.  Contact: 
(Barbara  Madden) 
NEBRASKA 

.  Department  of  Agriculture 
Specific:  EPA  authorized  the  use  of 
chlorine  dioxide  on  stored  potatoes  to 
control  late  blight;  October  6.  2002  to 
May  31,  2003.  Contact:  (Andrew 
Ertman) 

NEW  MEXICO 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
propiconazole  on  grain  sorghum  and 
sorghum  planted  for  seed  production  to 
control  sorghum  ergot  [Claviceps 
africana);  November  7,  2002  to 
September  30,  2003.  Contact:  (Libby 
Pemberton) 

NEW  YORK 

Department  of  Environmental 
Conservation 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
2,  2003'to  February  1,  2004.  Contact: 
(Barbara  Madden) 

NORTH  CAROLINA 

Department  of  Agricultiu^ 

Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  to  control  ryegrass; 
October  10.  2002  to  December  31.  2002. 
Contact:  (Barbara  Madden) 

NORTH  DAKOTA 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
chlorine  dioxide  on  stored  potatoes  to 
control  late  blight;  October  21.  2002  to 
August  31,  2003.  Contact:  (Andrew 
Ertman) 


OREGON 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  ryegrass;  October  10,  2002  to 
June  30,  2003.  Contact:  (Barbara 
Madden)  — 

PENNSYLVANIA 

Department  of  Agricultiue 

Specific:  EPA  authorized  the  use  of 
thiophanate  methyl  on  mushroom 
spawn  to  control  green  mold;  December 
5,  2002  to  December  5,  2003.  Contact: 
(Andrea  Conrath) 

SOUTH  CAROUNA 

Clemson  University 

Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  to  control  annual 
ryegrass;  November  20,  2002  to 
December  31,  2002.  Contact:  (Barbara 
Madden) 

TEXAS  -^ 

Department  of  Agriculture 

Crisis:  On  October  10,  2002,  for  the 
use  of  azoxystrobin  on  broccoli, 
cabbage,  cauliflower,  and  kohlrabi  to 
control  Alternaria  Leafspot  and 
Cercospera  Leafspot.  This  program  is 
expected  to  end  on  October  10.  2003. 
Contact:  (Libby  Pemberton) 

Specific:  EPA  authorized  the  use  of 
bifenthrin  on  citrus  to  control  weevils; 
November  22.  2002  to  November  22. 
2003.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
azoxystrobin  on  broccoli,  cabbage, 
cauliflower,  and  kohlrabi  to  control 
Alternaria  Leafspot  and  Cercospera 
Leafspot;  December  12,  2002  to  October 
10,  2003.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
propiconazole  on  grain  sorghum  to 
control  sorghum  ergot  (Claviceps 
africana);  December  14,  2002  to 
December  14,  2003.  Contact:  (Libby 
Pemberton) 

VIRGINIA 

Department  of  Agriculture  and 
Consumer  Services 

Specific:  EPA  authorized  the  use  of 
bifenazate  on  greenhouse  grown 
tomatoes  to  control  spider  mites; 
October  4,  2002  to  October  3,  2003. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  ryegrass;  October 
10,  2002  to  December  31,  2002.  Contact: 
(Barbara  Madden) 

WASHINGTON 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  ryegrass;  October  10.  2002  to 
Jime  30.  2003.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2003  to 
February  1,  2004.  Contact:  (Barbara 
Madden) 


B.  Federal  Departments  and  Agencies 

AGRrcULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspector 
Service 

Quarantine:  EPA  authorized  the  use 
of  diazinon  around  the  drip  line  of 
infested  trees  in  Florida  to  control 
quarantined  fruit  fly  species,  such  as  the 
Mediterranean  fruit  fly;  October  21, 
2002  to  October  21,  2005.  Contact:  (Dan 
Rosenblatt) 

ENVIRONMENTAL  PROTECTION  AGENCY 

Crisis:  On  October  3,  2002,  for  the  use 
of  ethylene  oxide  to  decontaminate 
interior  spaces  and  personal  and  office 
items  from  the  National  Broadcasting 
Company  on  which  Bacillus  anthracis 
may  be  present  at  low  bioburden  levels. 
This  program  ended  on/is  expected  to 
end  on  October  18,  2002.  Contact: 
(Barbara  Madden) 

On  October  3,  2002,  for  the  use  of 
hydrogen  peroxide  to  decontaminate 
interior  spaces  and  personal  and  office 
items  from  the  National  Broadcasting 
Company  on  which  Bacillus  anthracis 
may  be  present  at  low  bioburden  levels. 
This  program  ended  on/is  expected  to 
end  on  October  18,  2002.  Contact: 
(Barbara  Madden) 

On  October  3,  2002,  for  the  use  of 
hydrogen  peroxide  and  peroxyacetic 
acid  to  decontaminate  interior  spaces 
and  personal  and  office  items  from  the 
National  Broadcasting  Company  on 
which  Bacillus  anthracis  may  be  present 
at  low  bioburden  levels.  This  program 
ended  on/is  expected  to  end  on  October 
18,  2002.  Contact:  (Barbara  Madden) 

On  October  3,  2002,  for  the  use  of 
sodium  hypochlorite  to  decontaminate 
interior  spaces  and  personal  and  office 
items  from  the  National  Broadcasting 
Company  on  which  Bacillus  anthracif 
may  be  present  at  low  bioburden  levels. 
This  program  ended  on/is  expected  to 
end  on  October  18,  2002.  Contact: 
(Barbara  Madden) 

On  October  16,  2002,  for  the  use  of 
ethylene  oxide  to  fumigate  items 
retrieved  from  the  U.S.  Department  of 
Justice  that  were  contaminated  or 
potentially  contaminated  by  Bacillus 
anthracis.  This  program  ended  on/is 
expected  to  end  on  November  1,  2002. 
Contact:  (Barbara  Madden) 

On  December  9,  2002,  for  the  use  of 
sodium  chlorite  to  fumigate  the  Joseph 
Curseen,  Jr.  and  Thomas  Morris,  Jr. 
Processing  and  Distribution  Center  in 
Washington,  D.C.  that  was  contaminated 
by  Bacillus  anthracis.  This  program 
ended  on/is  expected  to  end  on 
December  24,  2002.  Contact:  (Barbara 
Madden) 

List  of  Sub)ects 

Environmental  protection,  Pesticides 
and  pest. 


Dated:  February  10,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0008;  FRL-729S-6] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventor}')  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January  29.  2003 
to  February  3,  2003,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003-0008 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
March  26,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or     ' 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATK}N. 

FOR  FURTHER  INFOIIMATION  CONTACT: 
Barbara  Cuiuiingham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATK)N: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consuh  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0008.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 


Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identifj'  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure"  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 


that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  Unit  l.D.  Do  not  use  EPA 
Dockets  or  e-mail  to  submit  CBI  or 
information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanjting  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
.comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select"  search,"  and  then  key  in 
docket  ID  number—  OPPT-2003-0008. 
The  system  is  an"  anonymous  access" 
system,  which  means  EPA  will  not 
Itnow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0008 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
maii  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conunent  that  is  placed  in  the  official 


public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  l>e  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  {7407M}, 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428.  1201  Constitution 
Ave..  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003T:fl008 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  tlirough  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  considt  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

£".  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


II.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January  29,  2003 
to  February  3,  2003,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  duiring  this  time  period. 

HI.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available. 

In  Table  I  of  this  unit*  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer:  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN:  and  the  chemical  identity. 


10  Premanufacture  Notices  Received  From:  01/29/03  to  02/03/03 


Case  No. 



Received 
Date 

Projected 

Notice 
End  Date 

1 

Manufacturer/lmporler 

Use 

Chemical 

P-03-0308 

01/29/03 

04/29/03 

Polyene  Corp. 

(S)  Hardcoat  sealant  for  low  density 
sut>strates. 

(8)    Isocyanic    acid,    polymethylene 
■  polypheny lene  ester,  polymer  with 
methyloxirane  and  oxirane. 

P-03-0309 

01/29/03 

04/29/03 

CBI 

(G)  Coatings 

(G)  Acrylate  ester 

P-03-0310 

01/29/03 

04/29/03 

BASF  Corporation 

(8)  Gasoline  additive 

(G)  Alkoxylated  aliphatic  alcohol 

P-03-031 1 

G1/30/03 

04/30/03 

BASF  Corporation 

(G)  Industrial  solvent 

(G)  Alkoxylated  monobutyl  ether 

P-03-0312 

01/30/03 

04/30/03 

CBI 

(G)  Open,  non-dispersive  (resin) 

(G)  Blocked  aliphatic  polyisocyanatc 

P-03-0313 

01/30/03 

04/30/03 

Purezza  Group 

(8)  A  binding  agent  for  removing  ani- 
onic contaminants  from  natural  wa- 
ters; a  binding  agent  for  removing 
anionic  contaminants  from  industrial 
effluent  streams 

(S)  Lanfhanian  bentonite 

P-03-0314 

02/03/03 

05/04/03 

Matsushita-ultra  Tech- 
nology Battery 
Corporation 

(S)  Alkaline  battery  additive 

(G)  Metal  substituted  oxide 

8602 


Federal  Register/ Vol.  68,  No.  36 /Monday.  February  24.  2003 /Notices 


Federal  Register /Vol.  68.  No.  36 /Monday,  February  24.  2003 /Notices 


8603 


1. 10  Premanufacture  notices  Received  From:  01/29/03  to  02/03/03— Continued 


Case  No. 


P-03-0315 
P-03-0316 

P-03-0317 


Received    I  ^'Sf 
"^'®  End  Date 


Manyfacturer/lmporter 


02/03/03 
02/03/03 

02/03/03 


05/04/03 
05/04/03 

05/04/03 


CBI 
CBI 


International  Specialty 
Products 


Use 


(G)  Oil-field  chemical 
(G)  Oil-field  chemical 

(S)  Component  of  coatings  tor  digital 
printing  paper 


Chemical 


(G)  Substituted  polymethacrylic 
esters,  hydrolyzed,  sodium  salt 

(G)  Substituted  methacrylic  esters, 
polymer  with  methacrylic  acid,  so- 
dium salt 

(S)  2-propenoic  acid,  2-methyl-,  2-hy- 
droxyethyl  ester,  polymer  with  n-(3- 
dimethylamino)propyl]-  2-methyi-2- 
propenamide 


In  Table  II  of  tiiis  unit,  EPA  provides 
the  foHowing  information  {to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


II.  10  NOTiCESOF  Commencement  From:  01/29/03  to  02/03/03 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

p_0i--0196 

01/30/03 

01/20/03 

(G)  Hydrocart>on  resin                                                  ' 

P-01-0302 

01/29/03 

01/16/03 

(G)  Polyureapolyurethane  polyol 

p_01_0461 

Ot/29/03 

01/10/03 

(G)  Carbobicycle  alcohol 

P-0 1-0656 

01/31/03 

01/26/03 

(G)  Polyurethane  based  thickening  agent 

' 

P-02-0386 

01/29/03 

01/24/03 

(G)  Acrylic  polymer 

f 

P-02-0854 

02/03/03 

01/31/03 

(G)  Poly  (phosphate  and  carboxylate)  ester 

P-02-0877 
P-02-094Q 

02/03/03 
01/30/03 

01/20/03 
01/20/03 

(G)  Substituted  pyndone 

(G)  Fatty  acids,  Cix-unsaturated,  dimers,  hydrogenated. 

polymers  with  ethyl- 

enediamine  and  polyoxyalkyleneamines. 

p_02-0955 

01/29/03 

12/30/02 

(G)  Barium  alcoholate 

P-02-1090 

01/29/03 

01/21/03 

(G)  Glycol  ether  sulfuric  acid  ester,  ammonium  salt 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  February  12,  2003. 
Sandra  R.  Wilkins. 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

(PR  Dor.  03-4253  Filed  2-21-03;  8:45  am) 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0007;  FRL-7295-1J 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiu-e 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 


chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January  11,  2003 
to  January  28,  2003,  consists  of  the 
PMNs,  pending  or  expired,  and  the 
notices,  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003-0007 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
March  26.  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 


Office  of  Pollution  Preventiwrand 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0007.  The  official  public 


docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in  - 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 


intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
elefctronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by" statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 


comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
.  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select"  search,"  and  then  key  in 
docket  ID  number  OPPT-2Q03-0007. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0007 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  tp:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0007 
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and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  ^64-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docke^ 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 


listed  under  FOR  FURTHER  INFORMATION 

CONTACT. 

E.  What  Should  I  Consider  as  r Prepare 

My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 

possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sine  to  submit  your 
comments  by  the  deadline  in  this 

document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 


pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January  1 1 ,  2003 
to  January  28,  2003,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  dining  this  time  period. 

in.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  48  Premanufacture  Notices  Received  From:  01/11/03  to  01/28/03 


Case  No. 


P-03-0261 
P-03-0262 

P-03-0263 

P-03-0264 

P-03-0265 

P-03-0266 

P-03-0267 

P-03-0268 


Received 
Date 


01/13/03 
01/13/03 

01/13/03 

01/13/03 

01/13/03 

01/13/03 

01/13/03 

01/13/03 


Projected 

Notice 
End  Date 


p_03-0269       01/13/03 


04/13/03 
04/13/03 

04/13/03 

04/13/03 

04/13/03 

04/13/03 

04/13/03 

04/13/03 

04/13/03 


Manufacturer/Importer 


CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 


Use 


(G)  Resin  coating 

(G)  Adhesive  component 

(G)  Industrial  coating  binder 
component 

(8)  Epoxy  crosslinking  agent  for  in- 
dustrial coating  applications  over 
metal  and  concrete  substrates. 

(8)  Epoxy  crosslinking  agent  for  in- 
dustrial coating  applications  over 
metal  and  concrete  substrates. 

(G)  Component  of  a  coating  with  an 
open  use 

(G)  Component  of  a  coating  with  an 
open  use 

(G)  Component  of  a  coating  with  an 
open  use 

(G)  Component  of  a  coaling  with  an 
open  use 


Chemical 


(G)  Acrylated  uretahane 

(G)       Polymeric       mdi       polyester 

prepolymer 
(G)  Urethane  acrylate  polymer 

(G)    Polymer    of    diethylenetriamine 
with  polyepoxy  functional  polymers 

(G)    Polymer    of    diethylenetriamine 
with  polyepoxy  functional  polymers 


(G)  Rhodamine  b  ester 
of    epichlorohydrin, 
aldehyde  novolac 

(G)  Rhodamine  b  ester 
of    epichlorohydrin, 
aldehyde  novolac 

(G)  Rhodamine  b  ester 
of   epichlorohydrin, 
aldehyde  novolac 

(G)  Rhodamine  b  ester 
of    epichlorohydrin, 
aldehyde  novolac 


with  polymers 
phenol,    form- 

with  polymers 
phenol,    form- 

with  polymers 
phenol,    form- 

with  polymers 
phenol,    form- 


I.  48  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  01/11/03  TO  01/28/03— Continued 


Case  No. 


P-03-0270 


P-03-0271 


P-03-0272 
P-03-0273 
P-03-0274 
P-03-0275 

P-03-0276 


P-03-^77 


P-03-0278 

P-03-0279 

P-03-0280 

P-03-0281 

P-03-0282 
P-03-0283 

P-03-0284 

P-03-0285 

P-03-0286 
P-03-O287 


P-03-0288 
P-03-0289 

P-03-0290 
P-03-0291 

P-03-0292 

P-03-0293 
P-03-0294 

P-Oa-0295 

P-03-O296 


Received 
Date 


01/13/03 


01/13/03 


01/14/03 
01/14/03 
01/14/03 
01/14/03 

01/14/03 


01/14/03 


01/15/03 

01/15/03 

01/13/03 

01/16/03 

01/16/03 
01/16/03 

01/17/03 

01/17/03 

01/17/03 
01/17/03 


01/21/03 
01/21/03 

01/22/03 
01/22/03 

01/22/03 

01/23/03 
01/23/03 

01/23/03 

01/23/03 


Projected 

Notice 
End  Date 


04/13/03 


04/13/03 


04/14/03 
04/14/03 
04/14/03 
04/14/03 

04/14/03 


04/14/03 


P-03-0297       01/23/03         04/23/03       CBI 


04/15/03 

04/15/03 

04/13/03 

04/16/03 

04/16/03 
04/16/03 

04/17/03 

04/17/03 

04/17/03 
04/17/03 


04/21/03 
04/21/03 

04/22/03 
04/22/03 

04/22/03 

04/23/03 
04/23/03 

04/23/03 

04/23/03 


Manufacturer/Importer 


CBI 


CBI 


CBI 
CBI 
CBI 
CBI 

CBI 


CBI 


Southem  Diversified 
Products,  LLC 

Southem  Diversified 
Products,  lie 

Hi-tech  Color,  Inc. 

SolutJa  Inc 

CBI 

Mitsui  Chemk:als 
America,  Inc. 


Eastman  Kodak 
Company 

Eastman  Kodak 
Company 

CBI 

CBI 


CBI 
CBI 

CBI 

Grain  Processing 

Corporation 
Grain  Processing 

Corporation 
CBI 
Solutia  Inc. 

Solutia  Inc 

Mitsui  Chemk^ls 
America,  Inc. 


Use 


(G)  Component  of  a  coating  with  an 
open  use 

(G)  Component  of  a  coating  with  an 
open  use 

(G)  Destructive  use. 
(G)  Open  non-dispersive  use. 
(G)  Open  non-dispersive  use. 
(G)  Concrete  additive 

(S)  Intennediates  for  polyurethane  for 
anifk:ial/synthetk:  leathers;  inter- 
mediates for  polyurethane  for  paint, 
adhesive,  coating  materials,  etc.; 
tpu(thernK)plastic  elastomer  ure- 
thane) intermediate 

(S)  Intermediates  for  polyurethane  for 
artificial/synthetic  leathers;  inter- 
mediates for  polyurethane  for  paint, 
adhesives,  coating  materials,  etc.; 
tpu  (thermoplastic  elastomer,  ure- 
thane) intermediate 

(S)  Monomer  for  polymer 
manufacture 

(8)  Monomer  for  polymer 
manufacture 

(S)  Thermal  transfer  sheet  (back 
coating  agent) 

(S)  Degassing  agent  for  industrial 
coatings 

(G)  Raw  material 

(8)  Reagents  for  nucleic  acid  testing 
(on  farm  animals,  crops,  plants, 
foods,  living  entities  other  thstn 
humans) 

(8)  Chemk:al  intermediate  used  in  the 
manufacture  of  a  dye  in  imaging 
media/products 

(S)  Chemk:al  intermediate  used  in  the 
manufacture  of  a  dye  in  imagirig 
media/products 

(G)  Intermediate  in  aroma  cfiemical 
produiction. 

(G)  Textile  colorant 


(G)  Open,  rron-dispersive  use 
(G)  Coating  component 

(G)  Fragrance 

(G)  Feedstock  for  processing 

(G)  Animal  feed,  well  drilling  flukl,  ore 

processing 
(G)  Open,  non  dispersive  use 
(8)   Hardener  for   industrial   fkx}ring 

compounds 
(S)  Binder  for  industrial  coatings 

(8)  Reagents  for  nucleic  acid  testing 
(on  farm  animals,  crops,  plants, 
foods,  living  entities  other  than 
humans) 

(G)  Coupling  agent/compatibilizer 


Chemical 


(G)  Rhodamine  b  ester  with  .polymers 

of   epk;hlorohydrin,    phenol,    form- 

akjehyde  novolac 
(G)  Rhodamine  b  ester  with  polymers 

of   epkrfilorohydrin,    phenol,    form- 

aklehyde  novolac 
(G)  Olefins 
(G)  Acrylc  polymer 
(G)  Polyester 
(G)  Substituted  hydroxyethylcelluk>se 

ettiers 
(G)  Polyalkylertecartwnate  diol 


(G)  Polyalkylenecartx>nate  dk)l 


(S)  Linseed  oil,  maleated,  2-[(1-oxo-2- 
•  propenyl)oxy)ettiyl  ester 
(S)  S<}ybean  oil,  maleated,  2-[(1-oxo- 

2-propenyl)oxy]ethyl  ester    . 
(G)  Potyyurethane-silicone 

(G)  Acrylic  copolymer 

(G)  Ariiino-sut)stituted  carbopolycyde 
(G)     Adenosine,N-benzoyl-5-0-{bis(4- 
methoxyphenyl) 


(8)  1h-benz[e]indote, 
hydrochloride 


1,1,2-trimethyl-. 


(8)  1h-benz(e)indolium,  1,1,2,3- 
tetramethyl-,  salt  with  4- 
methylbenzerresulfonic  ackl  (1:1) 

(G)  Methoxycyclodiene 

(G)  Substituted 

pyridinemethanesulfonic  acid, 

[[[(sulfooxy)e1hyl]sulfonyllphenyl] 
[sulfophenyl],  sodium  salt 

(G)  Substituted  benzophenone 

(G)  Modified  polyolefin  polyacrylate 
copolymer 

(G)  Propanoic  acid,  sut>stituted  ester 

(G)  Com  by  product 

(G)       Thermochemical       mechanrcal 

processed  maize  fit)er 
(G)  Modified  polyester  polynr>er 
(G)  Cyck>aliphatic  polyamine 

(G)  Modified  hydroxyfunctional  acrytk: 

copolymer 
(S)  CytkJene,  n-benzoyl-5  -  o-[bJs(4- 

methoxyphenyl)phenylmethyl]-2'- 

deoxy- 

(G)  Modified  polyolefin 
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I.  48  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  01/11/03  TO  01/28/03-Continued 


Case  No. 


P-03-0298 


P-03-0299 

P-03-0300 
P-03-0301 
P-03-0302 


P-03-0303 
P-03-0304 
P-03-0305 

P-03-0306 

P-Oa-O307 
P-03-0308 


Received 
Date 


Projected 

Notice 
End  Date 


01/23/03 


01/23/03 

01/23/03 
01/24/03 
01/24/03 


01/27/03 
01/27/03 
01/24/03 

01/27/03 

01^/28/03 
01/24/03 


04/23/03 


04/23/03 

04/23/03 
04/24/03 
04/24/03 


04/27/03 
04/27/03 
04/24/03 

04/27/03 

04/28/03 
04/24/03 


Manufacturer/Importer 


Use 


Mitsui  Chemicals 
America,  Inc. 


CBI 


CBI 
CBI 
CBI 


Kuraray  America,  Inc. 
Kuraray  America,  Inc. 
Sensient  Colors  Inc. 

CBI 

CBI 

Polyene  Corporation 


Chemical 


(S)  Reagents  for  nucleic  acid  testing 
(on  farm  animals,  crops,  plants, 
foods,  living  entities  other  than 
humans) 

(G)  A  chemical  for  making  electronic 
devices 

(G)  Additive  for  plastics 

(G)  Binder,  colloid 

(S)  Polymeric  statwlizer  for  the  pro- 
duction of  acrylic  homopolymer  or 
copolymer  dispersions  which  will 
eventually  t»e  used  in  textile  printing 
applications 

(S)  Polyurethane  resins 

(S)  Polyurethane  resins 

(S)  Technical  dye  intermediate 


(G)  Sanitation  aid 

(G)  Colourant 

(S)  Hardcoat  sealant  for  low  density 
substrates. 


(S)  Guanosine,  5'-o-[bis(4- 

methoxyphenyl)phenylmethyl]-2'- 
deoxy-n-(2-methyl-1  -oxopropyl)- 

(G)  Urethane  dimethacrylate 

(G)  Halogenated  phosphate 

(G)  Vinyl  acrylic  emulsion  polymer 

(G)  Acrylic  copolymer 


(S)    2-propenoic   acid,    2-methyl-1,8- 

octanediyl  ester 
(S)  2-propenotc  acid,  1 ,9-nonanediykl 

ester 
(G)         2-naphthalesulfonic         acid, 

acetylamino    phenyl    azo,    sulfo-1- 

naphfhalenyl        azo,        diamino-5- 

sulfopheny  azo,  acid 
(G)      Poiyalkyl-triethoxysilyi-alkyl-sub- 

stituted  heteromonocycle 
(G)  /Vzo  nickel  complex 
(S)    Isocyanic    acid,    polymethylene 

polyphenylene  ester,  polymer  with 

methyloxirane  and  oxirane. 


In  Table  II  of  this  unit.  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


II.  30  NOTICES  OF  COMMENCEMENT  FROM:  01/11/03  TO  01/28/03 


Case  No. 


P-01-0356 
P-01-0616 
P-02-0280 
P-02-0451 
P-02-0482 


P-02-0502 

P-02-O596 

P-02-0601 

P-02-0672 

P-02-0673 

P-02-0676 

P-02-0813 

P-02-0826 

P-02-0881 

P-02-0893 

P-02-0912 

P-02-0954 

P-02-0964 

P-02-0966 

P-02-0967 

P-02-0968 

P-02-0980 

P-02-0984 

P-02-0996 

P-02-1014 

P-02-1057 

P-03-0004 

P-03-0021 


Received  Date 


Commencement/ 
Import  Date 


01/22/03 
01/15/03 
01/15/03 
01/14/03 
01/13/03 


01/21/03 

01/27/03 

01/27/03 

01/17/03 

01/17/03 

01/17/03 

01/13/03 

01/22/03 

01/14/03 

01/23/03 

01/231103 

01/16/03 

01/27/03 

01/24/03 

01/24/03 

01/24/03 

01/28/03 

01/14/03 

01/28/03 

01/13/03 

01/23/03 

01/22/03 

01/25/03 


12/26/02 
12/22/02 
01/06/03 
12/20/02 
12/27/02 


01/09/03 

01/13/03 

12/17/02 

12/19/02 

12/19/02 

12/19/02 

12/09/02 

12/16/02 

12/10/02 

01/14/03 

12/20/02 

01/09/03 

12/30/02 

12/18/02 

12/18/02 

12/18/02 

01/16/03 

12/26/02 

01/24/03 

01/03/03 

01/08/03 

01/14/03 

01/24/03 


Chemical 


(G)  N,N'  substituted  aniline  sulfonic  acid,  potassium  salt 
(G)  Aliphatic  polycartxjnate  polyester 
(G)  DialkylphenoxyalkyI  cartwxylate,  metal  salt 

(G)  Amphoteric  cellulose  ether  ..  ^  ^ 

(S)  2-propenoic  acid,  2-methyl-,  polymers  with  chlorinated  maleic  anhydnde- 
polypropylene  reaction  products,  cyclohexyl  methacrylate  and  me  methacry- 

late 
(G)  Ipdi  prepolymer 
(G)  Epoxy-amine  adduct  salt 

(G)  Acrylic  copolymer  • 

(G)  Modified  polyvinyl  butyral  •* 

(G)  Modified  polyvinyl  butyral 
(G)  Modified  polyvinyl  butyral 
(G)  Maleic  anhydnde  and  acryls  modified  polyolefine 
(S)  Octadecarioic  acid, '^compound  with  guanidine  (1:1) 

(G)  Silated  acrylic  resin  .  ^    •    ^ 

(G)  Ammonium  sodium  salt  of  substituted  copper  phthalocyanine  denvative 
(G)  Di-substituted  cyclic  alkane 
(G)  Metallic  diethylglycol  ethylether  complex 
(G)  Modified  alkyd  resin  ^ 

(G)  Modified  polyacrylate 
(G)  Modified  polyacrylate 
(G)  Modified  polyacrylate 
(G)  Brominated  epoxy  resin 

(S)  1 ,3-benzenedimethanamine,  .nu.-(2-phenylethyl)  derivs. 
(G)  Aliphatic  triamine 
(G)  Cationic  polyether 

(G)  Acrylate,  acrylonitrile,  butadiene  rubber-extended  epoxy  resin 
(S)  Titanium,  acetylacetone  et  ale.  iso-pr  ale.  complexes 
(S)  2-propenenitrile,  polymer  with  diethenyibenzene,  hydrolyzed,  reaction  prod- 
I      ucts  with  diethylenetriamine 


II.  30  NOTICES  OF  Commencement  From:  01/11/03  to  01/28/03— Continued 


Case  No. 


P-03-0043 
P-98-1138 


Received  Date 


01/27/03 
01/17/03 


Commencement/ 
Import  Date 


01/17/03 
11/20/02 


Chemk:al 


(G)  Substituted  phenolic  polymer 

(S)  Hexanoic  acid,  6-[[(4-methylphenyl)sulfonylJamino]-.  compound  with  2.2',2''- 
nitrilotristethanol](  1:1) 


List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacturer  notices. 

Dated:  February  6,  2003. 

Sandra  R.  Wilkins, 

Acting  Director.  Information  Management 
Division,  Off iceof  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  03-4254  Filed  2-21-03;  8:45  am] 

BILLING  CODE  6560-50-S 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

White  House  Task  Force  on  Energy 
Project  Streamlining 

AGENCY:  Council  on  Environmental 

Quality. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  On  May  18.  2001,  the 
President  signed  Executive  Order  13212, 
recognizing  the  importance  of 
environmentally  sound  production  and 
transmission  of  energy  to  all  American 
people.  The  Order  established  a  Federal 
interagency  task  force  (Task  Force), 
chaired  by  the  Chairman  of  the  Council 
on  Environmental  Quality  (CEQ),  to 
work  with  and  monitor  Federal  , 
Agencies'  efforts  to  expedite  their 
review  of  permits  or  take  other  actions 
necessary  to  accelerate  and  make  more 
efficient  the  Federal  decision  making 
process  for  energy  related  projects, 
while  maintaining  safety,  public  health, 
and  environmental  protections.  This 
Task  Force  was  also  charged  with 
helping  Agencies  create  mechanisms  to 
coordinate  Federal,  State,  tribal  and 
local  permitting  in  geographic  areas 
where  increased  permitting  activity  is 
expected. 

CEQ  aimounces:  (1)  The  availability 
of  a  proceedings  report  of  the  first  year 
of  effort  by  the  Task  Force;  (2)  invites 
.suggestions  for  newly  proposed  or 
upcoming  energy-related  projects  or 
issues  that  may  benefit  from  facilitation 
by  the  Task  Force  in  the  decision 
making  process;  (3)  extends  an 
invitation  to  any  interested  party  to 
request  a  meeting  with  the  Task  Force 
to  discuss  newly  proposed  or  upcoming 
renewable  or  conventional  energy- 
related  projects,  environmental 


mitigation  measures,  best  practices,  or 
other  topics  that  would  help  establish  a 
more  effective  and  efficient  decision 
making  process  to  allow  the  Nation's 
energy  resources  to  be  available  to  the 
American  public  in  an  enviromnentally 
responsible  and  safe  maimer. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  1,  2003. 
ADDRESSES:  Electronic  copies  of  the 
proceedings  report  can  be  obtained  at: 
http://www.etf.energy.gov.  If  you  would 
like  a  printed  copy,  please  mail  a- 
request  to  Records  Manager,  White 
House  Task  Force  on  Energj'  Project 
Streamlining.  WH-1, 1000 
Independence  Ave!  SW.,  Washington. 
DC  20585.  Printed  copies  will  be 
available  by  March  1,  2003. 

Written  suggestions  for  newly 
proposed  or  upcoming  energy-related 
projects  or  issues  that  may  benefit  from 
facilitation  of  the  decision  making 
process  by  the  Task  Force,  may  be 
submitting  by  using  the  downloadable 
word  proqessing  forms  found  at  http:// 
www.etf.energy.gov.  You  may  submit 
your  comments  or  completed  form,  as 
an  attachment,  to  an  e-mail  addressed  to 
whtf.projects@hq.doe.gov.  You  may  fax 
a  copy  of  your  comments  to  202-586- 
2999.  Attn:  Director  or  mail  your 
comments  to  Director,  White  House 
Task  Force  on  Energy  Project 
Streamlining,  WH-1.  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585. 

Requests  for  meetings  with  the  Task 
Force  may  be  made  by  calling  (202J 
586-3464  or  by  utilizing  the 
downloadable  form  and  e-mailing  it  to 
whtf.meetings@hq.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Task  Force  on  Energy 
Project  Streamlining  at  (202)  586-3464. 
SUPPLEMENTARY  INFORMATION: 

Abstract 

Executive  Order  13212,  signed  by  the 
President  in  Washington,  DC,  on  May 
18,  2001,  Actions  to  Expedite  Energy- 
Related  Projects,  established  a  Federal 
interagency  task  force,  chaired  by  the 
Chairman,  CEQ,  to  work  with  and 
monitor  Federal  Agencies  in  their  efforts 
to  expedite  their  review  of  permits  or 
similar  actions,  as  necessary,  to 
accelerate  the  completion  of  energy 


related  projects,  increase  energy 
production  and  conservation,  and 
improve  transmission  of  energy.  In 
addition,  the  Task  Force  would  monitor 
and  assist  Agencies  in  setting  up 
appropriate  mechanisms  to  coordinate 
Federal,  State,  tribal,  and  local 
permitting  in  geographic  areas  where 
increased  permitting  activity  is 
expected. 

The  Task  Force  worked  during  the 
first  year  to  address  ongoing  permit 
application  issues  for  a  wide  variety  of 
energy  projects  that  were  submitted  in 
response  to  the  Federal  Register  notice 
published  on  August  20,  2001  (66  FR 
43586),  requesting  comments  from  the 
public.  By  working  through  an 
operational  approach  that  facilitated 
interagency  coordination  and  addressed 
impediments  to  Federal  Agencies' 
finalization  of  decisions  on  energy- 
related  projects,  the  Task  Force  helped 
manage  the  Federal  Agency  decision 
making  process  by  setting  priorities, 
scheduling  activities  in  accordance  with 
those  priorities,  identifying  staffing  and 
resource  needs,  facilitating  issue 
resolution,  and  measuring  the 
achievements  of  federal  agencies  in 
implementing  Executive  Order  13212. 

The  experience  gained  by  the  Task 
Force-while  helping  to  streamline 
decisions  about  energy-related  projects 
and  working  to  resolve  coordination 
issues — made  it  apparent  that  to  identify 
and  implement  processes  that  address 
systemic  improvements  and.  where 
appropriate,  regulatory  or  legislative 
changes,  the  Task  Force  needed  to  be 
involved  as  early  in  the  permit  process 
as  possible.  This  would  allow  the  Task 
Force  to  identify  impediments,  to 
resolve  interagency  priority  conflicts,  to 
help  incorporate  and  resolve 
envirorunental  issues,  and  to  develop 
more  streamlined  processes  at  an  earlier 
stage  in  the  permit  application  decision 
process. 

To  that  end,  the  Council  on 
Environmental  Quality  requests 
suggestions  of  energy-related  projects 
that  have  either  recently  been  submitted 
for  permit  approvals  or  will  be 
submitted  within  nine  (9)  months  of  this 
notice  and  whfch  meet  the 
Administration's  goal  of  providing  for 
the  environmentally  sound  production 
and  transmission  of  energj'  to  all 
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American  people.  The  Council  on 
Environmental  Quality  also  requests 
submission  of  environmental  mitigation 
measures,  best  practices,  alternative 
dispute  resolution,  or  other  topics  that 
would  help  establish  a  more  effective 
and  efficient  decision  making  process. 

The  Council  on  Environmental 
Quality  expects  to  receive  information 
from  many  interested  persons  (e.g.. 
public  interest  groups,  government, 
academia,  industry)  about  particular 
energy  projects  and  opportunities  to 
improve  agency  decision-making  on 
energy  projects. 

Dated:  February  13.  2003.  . 
lames  L.  Connaughlon, 
Chairman.  Council  on  Environmental 
Quality. 

|FR  Doc.  0.1^308  Filed  2-21-03;  8:45  am) 
BILUNG  CODE  3125-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

action:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 
{PC AST),  and  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (FACA). 

Dates  and  Place:  March  3.  2003, 
Washington,  DC.  The  meeting  will  be 
held  in  the  Indian  Treaty  Room  of  the 
Eisenhower  Executive  Office  Building  at 
17th  Street  and  Pennsylvania  Avenue, 
NW.  Guests  must  use  the  entrii#ce  on 
Pennsylvania  Avenue. 

Pre-CIearance:  Guests  must  be  pre- 
cleared  to  enter  the  Eisenhower 
Executive  Office  Building.  U.S.  citizens 
must  provide  their  name,  date  of  birth 
and  Social  Security  Number  to  be  pre- 
cleared  into  the  building  and  on  arrival 
must  present  a  government-issued  ID 
(e.g..  drivers  license)  at  the  registration 
desk.  Foreign  nationals  should  provide 
their  name,  date  of  birth  and  their 
passport  number  to  be  pre-cleared.  On 
arrival,  they  must  present  their  passport 
at  the  registration  desk.  Guests  should 
provide  this  pre-clearance  information 
to  Cynthia  Chase  at  (202)  456-6010.  Pre 
clearance  registration  will  also  be 
available  on  the  PCAST  Web  site  at: 
http://www.ostp.gov/PCAST/pcast.htiiil 

Type  of  Meeting:  Open.  A  portion  of 
the  meeting  will  be  closed,  however, 
because  it  will  be  administrative  in 
nature.  For  details  on  the  agenda  please 


see  the  PCAST  Web  site  at:  http://  . 
www.  ostp  .gov/PCAST/pcast.html. 

Proposed  Schedule  and  Agenda:  The 
President's  Council  of  Advisors  on 
Science  and  Technology  is  tentatively 
scheduled  to  meet  in  open  session  on 
Monday,  March  3,  2003,  at 
approximately  9  a.m.,  to  discuss 
possible  topics  for  PCAST  study  in 
2003,  as  well  as  the  status  of  the 
ongoing  work  being  conducted  by  |wo 
PCAST  subcommittees:  (1)  The  science 
and  technology  of  combating  terrorism; 
and  (2)  the  federal  investment  in  science 
and  technology  research  and 
development.  This  session  will  end  at 
approximately  4  p.m.  Additional 
information  on  the  agenda  can  be  found 
at  the  PCAST  Web  site  at;  h«p.// 
www.ostp.gov/PCAST/pcast.html. 

Public  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  Please 
make  your  request  for  the  opportunity  to 
make  a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  The  time  for 
public  comments  will  be  limited  to  no 
more  than  5  minutes  per  person. 
Written  comments  are  welcome  at  any 
time  prior  to  or  following  the  meetfng. 
Please  notify  Stan  SokuH  PCAST 
Executive  Director,  at  (202)  456-6070, 
or  fax  your  request/comments  to  (202) 
456-6021. 

FOR  FURTHER  INFORMATION:  For 
information  regarding  time,  place  and 
agenda,  please  call  Cynthia  Chase  at 
(202)  456-6010,  prior  to  3  p.m.  on 
Friday,  February  28,  2003.  Information 
will  also  be  available  at  the  PCAST  Web 
site  at:  http://www.ostp.gov/PCAST/ 
pcast.html.  Please  note  that  public 
seating  for  this  meeting  is  limited  and 
is  available  on  a  first-come,  first-served 
basis. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  13226, 
on  September  30,  2001.  The  purpose  of 
PCAST  is  to  advise  the  President  on 
matters  of  science  and  technology 
policy,  and  to  assist  the  President's 
National  Science  and  Technology 
Council  in  securing  private  sector 
participation  in  its  activities.  The 
Council  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  Dr.  John  H.  Marburger,  111, 
the  Director  of  the  Office  of  Science  and 
Technology  Policy,  and  by  E.  Floyd 


Kvamme,  a  Partner  at  Kleiner  Perkins 
Caufield  &  Byers. 

Stanley  S.  Sokul. 

Executive  Director.  PCAST.  and  Counsel. 
Office  of  Science  and  Technology  Policy. 
|FR  Dor..  0.3-4315  Filed  2-21-03:  8:45  am) 
,  BILLING  COOe  31 70-01 -P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 

AG^CY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday.  February  25, 

2003,  at  10  a.m. 

place:  999  E  Street,  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  clpsed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  43 7g. 

Audits  conducted  pursuant  to  2  U.S.C. 

437g.  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  AND  TIME:  Wednesday,  February  26. 

2003,  at  9:30  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC.  (ninth  floor). 

STATUS:  This  hearing  will  be  open  to  the 

public. 

MATTER  BEFORE  THE  COMMISSION: 

Leadership  PACs. 

DATE  AND  TIME:  Thursday,  February  27, 

2003,  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Administrative  Fines— Final  Rules  and 

Explanation  and  Justification. 
Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  03-4370  Filed  2-20-03;  11:59  am] 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7.of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
5,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166- 
2034: 

1.  Reuben  S.  Rhea,  Sr,  Reuben  S. 
Rhea,  fr.,  and  the  Whitney  Bumette 
Rhea  Trust,  all  of  Somerville. 
Tennessee;  as  a  group,  to  acquire  shares 
of  Moscow  Bancshares.  Inc..  Moscow. 
Tennessee,  and  thereby  indirectly 
acquire  shares  of  The  Bank  of  Moscow. 
Moscow.  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  14,  2003. 

Jennifer  J.  Johnson. 

Secretary  of  the  Board. 

[FR  Doc.  03-4227  Filed  2-21-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the-Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  odierwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  maj-  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  14, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III.  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 

1.  First  Bancorp,  Inc.,  Lebanon. 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  First  Commonwealth 
Bank,  Wise,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N.E..  Atlanta.  Georgia 
30303: 

1.  Main  Street  Banks,  Inc.,  Kennesaw. 
Georgia;  to  merge  with  First  Colony 
Bancshares.  Inc.,  Alpharetta.  Georgia, 
and  thereby  indirectly  acquire  voting 
shares  of  First  Colony  Bank,  Alpharetta. 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  14,  2003. 
Jennifer ).  Johnson. 
Secretary  of  the  Board. 
(FR  Doc.  03-4226  Filed  2;:-21-03;  8:45  am] 
BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 
ANNOUNCEMENT:  Forwarded  to  the 
Federal  Register  on  Tuesday,  February 
11,  2003,  and  posted  on  Friday, 
February  14,  2003,  68  FR  7563. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  a.m..  Tuesday,  February 
18.  2003,  Open  Board  Meeting  and 
approximately  10:45  a.m.  following  a 
recess  after  the  conclusion  of  the  Open 
meeting  a  Closed  Board  Meeting  was 
scheduled. 

CHANGES  IN  THE  MEETING:  Due  to  the 
closure  of  the  Federal  Government  the 
open  and  closed  meetings  were 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 


SUPPLEMENTARY  INFORMATION:  You.may 
call  202-452-3206  for  a  recorded 
announcement  of  these  meetings;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  aimouncement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  these  meetings.) 

Dated:' February  19,  2003. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03^387  Filed  2-20-03;  12:34  pmj 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  9  a.m.,  Wednesday. 
February  19.  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  Street 
entrance  between  Constitution  Avenue 
and  C  Streets,  NW.,  Washington,  DC 
20551. 

STATUS:  Open. 

We  ask  that  you  notify  us  in  advance 
if  you  plan  to  attend  the  open  meeting 
and  provide  yoiu  name,  date  of  birth, 
and  social  security  number  (SSN)  or 
passport  number.  You  may  provide  this 
information  by  calling  (202)  452-2474 
or  you  may  register  on-line.  You  may 
pre-register  until  close  of  business 
February  1 7,  2003.  You  also  will  be 
asked  to  provide  identifying 
information,  including  a  photo  ID, 
before  being  admitted  to  the  Board 
meeting.  The  Public  Affairs  Office  muht 
approve  the  use  of  cameras;  please  call 
(202)  452-2955  for  further  information. 

Privacy  Aci  Notice:  Providing  the 
information  requested  is  voluntary; 
however,  failure  to  provide  yoUr  name, 
date  of  birth,  and  social  security  number 
or  passport  number  may  result  in  denial 
of  entry  to  the  Federal  Reserve  Board. 
This  information  is  solicited  piusuant  to 
Sections  10  and  11  of  the  Federal 
Reserve  Act  and  will  be  used  to 
facilitate  a  search  of  law  enforcement 
databases  to  confirm  that  no  threat  is 
posed  to  Board  employees  or  property. 
It  may  be  disclosed  to  other  persons  to 
evaluate  a  potential  threat.  The 
information  also  may  be  provided  to  law 
enforcement  agencies,  courts  and  others, 
but  only  to  the  extent  necessary  to 
investigate  or  prosecute  a  violation  of 
law. 

MATTERS  TO  BE  CONSIDERED: 
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Discussion  Agenda 

1 .  Final  amendments  to  Regulation  B 
(Equal  Credit  Opportunity)  that  would 
conclude  the  Board's  review  of  the 
regulation.  (Proposed  earlier  for  public 
comment;  Docket  No.  1008) 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington.  DC 
20551. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith.  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  February  18.  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  03-4388  Filed  2-20-03;  12:34  pml 

BILLING  CODE  621 0-01 -P 


Doctoral  Candidates  for  Violence- 
Related  Injury  Prevention  Research  in 
Minority  Communities  published  in  the 
Federal  Register  on  February  7,  2003, 
Volume  68.  Number  26,  pages  6475- 
6479.  The  notice  is  amended  as  follows: 
On  page  6476,  first  column,  Section  D. 
Funds,  sub-section  Use  of  Funds,  at  the 
end  of  the  paragraph,  add  the  following 
sentence:  Indirect  costs  for  these 
trainee-related  activities  are  limited  to 
eight  percent. 

On  page  6477,  second  column, 
Section  G.  Submission,  Date,  Time  and 
Address,  the  first  sentence  should  read: 
The  application  must  be  received  by  4 
p.m.  Eastern  Time  April  8.  2003. 

Dat6d:  February  13.  2003. 
Sandra  R.  Manning, 
Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
|FR  Doc.  03-4230  Filed  2-21-03;  8:45  ami 

BILLING  CODE  4163-ie-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03036] 

Grants  for  Dissertation  Awards  for 
Doctoral  Candidates  for  Violence- 
Related  Injury  Prevention  Research  in 
Minority  Communities;  Notice  of 
Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2003  funds  for  a  grant 
program  for  Dissertation  Awards  for 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  NCCAM  Customer  Service 
Data  Collection 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Center  for  Complementary  and 
Alternative  Medicine  (NCCAM).  at  the 
National  Institutes  of  Health  (NIH),  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  NCCAM 
Customer  Service  Data  Collection. 

Type  of  Information  Collection 
Request:  New. 

Need  and  Use  of  Information 
Collection:  NCCAM  provides  the  public. 


patients,  families,  health  care  providers, 
CAM  practitioners,  and  others  with  the 
latest  scientifically  based  information 
on  CAM  and  information  about 
NCCAM's  programs  through  a  variety  of 
channels  including  its  toll-free 
telephone  information  service  and  its 
quarterly  newsletter.  To  ensure  that 
NCCAM  is  effectively  serving  all 
audiences,  NCCAM  needs  to  measure 
customer  satisfaction  with  NCCAM 
telephone  interactions  and  the  NCCAM 
newsletter  and  to  assess  which 
audiences  are  being  reached  through 
these  chaimels.  This  effort  involves  a 
telephone  survey  consisting  of  9 
questions,  which  will  be  asked  of  50% 
of  all  callers,  for  an  annual  total  of 
approximately  4,059  respondents;  and  a 
newsletter  survey  consisting  of  10 
questions,  which  will  be  sent  as  a  print 
survey  to  be  completed  and  mailed  back 
by  newsletter  subscribers,  for  a  total  of 
approximately  6,098  respondents. 
NCCAM  will  use  the  data  collected  from 
the  surveys  to  characterize  NCCAM 
users  and  help  program  staff  measure 
the  impact  of  their  communication 
efforts,  tailor  services  to  the  public  and 
health  care  providers,  measure  service 
use  among  special  populations,  and 
assess  the  most  effective  media  and 
messages  to  reach  these  audiences. 

Frequency  of  Response:  Once  for  the 
telephone  survey,  and  twice  for  the 
newsletter  survey  (once  at  outset  and 
again  after  2.5  years  to  measure  any 
changes  in  customer  satisfaction  and/or 
audience  profile). 

Affected  Public:  Individuals  and 
households. 

Type  of  Respondents:  For  the 
telephone  survey,  patient,  spouse/ 
family/friend  of  patient,  health  care 
providers,  physicians,  CAM 
practitioners,  or  other  individuals 
contacting  the  NCCAM  Clearinghouse; 
for  the  newsletter  survey,  subscribers  to 
the  NCCAM  newsletter. 

The  annual  reporting  burden  is  as 
follows. 


Type  of  respondents 


Telephone  survey:  Individuals  or  households 
Newsletter  survey:  Individuals  or  households 

Annualized  totals  


Estimated 

number  of 

respondents 


4.059 
6.098 


10.157 


Estimated 

number  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


0.075 
0.050 


Estiamted 
total  annual 
burden  hours 

requested 


304.425 
609.800 


914.225 


The  annualized  cost  to  respondents  is 
estimated  at  $5,561.84  for  the  telephone 
survey  and  $9,756.80  for  the  newsletter 
survey.  There  are  no  Capital  Costs  to 


report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 


on  the  following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
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practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate. of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions;  (3)  Ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Christy  Thomsen, 
Director,  Office  of  Communications  and 
Public  Liaison,  NCCAM,  6707 
Democracy  Boulevard,  Suite  401, 
Bethesda,  MD  20892-5475,  or  fax  your 
request  to  301-480-3519,  or  e-mail 
thomsenc@mail.nih.gov.  Ms.  Thomsen 
can  be  contacted  by  telephone  at  301- 
451-8876. 

Comments  Due  Date:  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  January  31.  2003. 
Christy  Thomsen, 

Director,  Office  of  Communications  and 
Public  Liaison,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health. 
[FR  Doc.  03^211  Filed  2-21-03;  8:45  am] 
BILLING  CODE  4140-01-111 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel.  Clinical/ 
Epidemiology/Genetics  ROls. 

Dofe;  March  19.  2003. 

Time:  6  p.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville.  1750 
Rockvi lie  Pike.  Rockville.  MD  20852. 

Contact  Person:  Jeanette  M.  Hosseini.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Research.  National  Eye  Institute, 
Bethesda.  MD  20892.  (301)  451-2020. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel.  NEI  Clinical 
Applications  (UlO  Clinical  Trials.  R03.  ROl. 
R21.R24.  K08,  K23). 

Date:  March  20.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville.  1750 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  ]eAnetle  M.  Hosseini.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Research.  National  Eye  Institute. 
Bethesda.  MD  20892.  f301)  451-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  February  12.  2003 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4217  Filed  2-21-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  TJie  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Stem  Cell  Biology  and  Cell-Based  Therapies 
of  Heart.  Blood  and  Sleep  Disorders. 

Date:  March  10-11.  2003. 

Time:  8  am  to  5  pm. 

Agenda:  To  Review  and  evaluate  grant 
applications. 


Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Robert  B  Moore.  PhD. 
Review  Branch,  Division  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  7178.  MSC  7924. 
Bethesda,  MD  20892,  301/435-0725. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838:  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  February  12.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-4215  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
.  and  personal  information  concerning 
individuals  associated  with  ^e  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Asthma  Clinical  Research  Network. 

Date:  February  19-20.  2003. 

Time:  February  19.  2003.  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Blvd.  Bethesda.  MD  20817. 

Time:  February  20.  2003.  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Blvd.  Bethesda.  MD  20817. 

Contact  Person:  Zoe  Huang.  MD,  Health 
Scientist  Administrator.  Review  Branch, 
Room  7190.  Division  of  Extramural  Affairs. 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  6701  Rockledge 
Drive.  MSC  7924.  Bethesda.  MD  20892-7924. 
301-435-0314. 

This  notice  is  being  published  less  thanlS 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
ofHeahh.HHS) 

Dated:  February  12,  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4216  Filed  2-21-03:  8:45  am] 
QILUNO  CODE  414(M)1-«I 


Dated:  February  13.  2003. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4219  Filed  2-21-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Resource-Related  Research  Projects  (R-24). 

Date:  March  5,  2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Zoe  Huang.  MD,  Health 
Scientist  Administrator.  Review  Branch, 
Room  7190,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  MSC  7924,  Bethesda,  MD  20892-7924, 
301^35-0314. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
ofHeahh.HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  3ciences  Special 
Emphasis  Panel,  March  3,  2003,  3  p.m. 
to  March  3.  2003.  4  p.m.,  which  was 
published  in  the  Federal  Register  on 
January  24,  2003,  68  FR  3542. 

The  starting  time  of  this  meeting  has 
changed  from  3  p.m.,  which  was 
previously  advertised,  to  2:30  p.m.  The 
meeting  is  closed  to  the  public 

Dated:  February  12,  2003. 
LaVerae  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-4212  Filed  2-21-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below, 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  Accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

•  Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group;  Digestive  Diseases  and 
Nutrition  C  Subcommittee. 

Date:  March  13-14,  2003. 

Open:  March  13,  2003  8  a.m.  to  8:30  a.m. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Crystal  City  Court  Yard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Closed:  March  13,  2003,  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Court  Yard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Closed:  March  14,  2003  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Court  Yard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person;  Carolyn  Miles,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  755,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892,  (301)  594-7791. 
miles@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Ertdocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  12,  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03^213  Filed  2-21-03;  8:45  am) 

BILUNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  vvhich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  on 
Drug  Abuse;  Emphasis  Panel  "Virtual  Reality 
for  Treatment  of  Pain  or  Drug  Addiction" 
(Topic  048). 

Date:  February  20,  2003. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  301-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  12,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03^214  Filed  2-21-03;  8:45  am] 

BILUNG  COOE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Collaborative  Clinical  Studies  in  Drug  Abuse. 

Date:  March  6,  2003. 

Time:  11:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  " 
Boulevard,  Rockville,  MD  20852. 

Contact  Person:  Mark  R.  Green,  Ph.D., 
Chief,  CEASRB,  Office  of  Extramural  Affairs, 
National  Institutes  on  Drug  Abuse,  National 
Institute  of  Health,  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547,  (301)  435-1431. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  13,  2003 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4218  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND         ' 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  March  10-12,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  graiit 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washington 
Boulevard,  Gaithersburg,  MD  20878.  - 

Contact  Person:  Anna  Ramsey-Ewing.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NTH,  Room  2103,  670O-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550.  arl5o@nih.gob. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  13,  2003. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4220  Filed  2-21-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee':  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Cooperative  Research  for 
Vaccines,  Therapeutics,  and  Diagnostics — 
Meeting  2. 

Date:  March  17-19,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Anna  Ranftey-Ewing.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2103.  6700-B 
Rockledge  Drive.  MSC  7616,  Bethesda,  MD 
20892-7616.  301^96-2550.  arJ5o@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Mic:robiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  13.  2003. 
LaVeme  ^ .  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4221  Filed  2-21-03;  8:45  am) 

BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology, 
Infectious  Diseases  and  AIDS  Initial  Review 
Group.  Acquired  Immunodeficiency 
Syndrome  Research  Review  Committee. 

Date:  March  13-14,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Qrcle.  Washington,  DC  20037. 

Contact  Person:  Roberta  Binder,  Ph.D., 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2209,  6700B     - 
Rockledge  Drive.  Bethesda.  MD  20892-7616. 
301-496-2550.  rbl69n@nih.gov. 

(Catalogue  of, Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transportation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  13.  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-422i  Filed  2-21-03:  8:45  am] 

WLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Utle  5  U.S.C, 
as  amended.  The  graijt  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Inflammatory  Bowel 
Disease. 

Date:  April  8,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy  Plaza, 
6707  Democracy  Boulevard.  Bethesda,  MD 
20892  (Telephone  conference  call.) 

Contact  Person:  Paul  A.  Rushing,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  747.  6706 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-8895. 
rushingp@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  February  13,  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4223  Filed  2-21-03;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Melanoma. 

Date:  February  28,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Paul  K.  Strudler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6186, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1716.  stnjdlep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Clinical  Oncology 
Study  Section. 

Date:  March  2-4.  2003. 

Time:  5:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grafit 
applications. 

Place:  Ritz-Carlton  Hotel,  1700  Tysons 
Boulevard.  McLean.  VA  22102. 

Contact  Person:  Sharon  K.  Gubanich.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  tathe  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Software 
Maintenance  02-141. 

Date:  March  3,  2003. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holidav  Inn  Select,  480  King  Street, 
Alexandria,  VA'22314. 

Contact  Person:  George  W.  Chacko,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room:  4202. 
MSC:  7812,  Bethesda,  MD  20892.  301-435- 
1220.  chackoge@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl:  SSS- 
7  (10):  Small  Business  Applications  on 
Imaging  Technologies. 

Date:  March  3,  2003. 

Time:  6  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select.  8120  Wisconsin 
Avenue.  Montgomery  Room.  Bethesda.  MD 
20814. 

Contact  Person:  Robert ).  Nordstrom,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118. 


MSC  7854,  Bethesda.  MD  20892.  (301)  435- 
1175.  nordstrr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Gastrointestinal  Hepatobiliary  and  Pancreatic 
Physiology  and  Pathobiology. 

Date:  March  3-4,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street.  NW.,  Washington.  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2176, 
MSC  7818.  Bethesda  MD  20892.  301^35- 
1778.  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committ^:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Experimental  Cardiovascular  Sciences  Study 
Section. 

Da/e;  March  3-4,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro,  Bethesda,  MD  20814. 

Contact  Person:  Anshumali  Chaudhari, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4124, 
MSC  7802,  Bethesda.  MD  20892.  (301)  435- 
1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  General 
Medicine  A  Subcommittee  2. 

Date:  March  3-4,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  NW..  Washington,  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan,  DVM. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818.  Bethesda.  MD  20892.  301-435- 
1778.  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  ajid  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  4. 

Date:  March  3-4.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  285  North 
Palm  Canyon  Drive.  Palm  Springs.  CA  92262. 


Contact  Person:  Eduardo  A.  Montalvo. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5108, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience  SBIR 
SSS-S  10. 

Date:  March  3^,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue.  Versailles  II,  Bethesda,  MD  20814. 

Contact  Person:  Rene  Etcheberrigaray,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5196, 
MSC  7846,  Bethesda,  MD  20892.  (301)  435- 
1246.  etcheber@csr.nih.gov. 
■  This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  REN 
(01)  Male  Reproduction. 

Date;  March  3,  2003. 

Time:  9  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Heahh,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Abubakar  A.  Shaikh,  DVM. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6168. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1042  Shaikha@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business  Applications:  Developmental 
Disabilities,  Communication  and  Science 
Education. 

Date:  March  3^,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Thomas  A  Tatham,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3114, 
MSC  7848.  Bethesda.  MD  20892.  (301)  594- 
6836.  tathamt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timipg 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 


Conflict  Review  on  Language,  Brain  and 
Behavior — 1. 

Date:  March  3.  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  conference  call.) 

Contact  Person:  Dana  Plude,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Bethesda.  MD 
20892.  301-435-1856.  pluded@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  REN 
(02)  Human  Development. 

Date:  March  3,  2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telepone  conference  call.) 

Contact  Person:  Abubaker  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6168, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1042.  shaikha@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X  llB  Electromagnetics. 

Date:  March  3,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  conference  call.) 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892.  (301)  435-1171. 
rosenl@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  oycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl:  SSS- 
7  (51):  Small  Business  Applications  on 
imaging  Technologies. 

Date:  March  3,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Montgomery  Room, 
Bethesda,  MD  20814. 

Contact  Person:  Robert ).  Nordstrom,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5118, 
MSC  7854.  Hethesda,  MD  20892.  (301)  435- 
1175.  nordstn@csr.nih.gov. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Member 
Conflict  Review  on  Language,  Brain  and 
Behavior — 2. 

Date:  March  3,  2003. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Ro<:kledge  Drive.  Bethesda.  MD  20892 
(Telephone  conference  call.) 

Contact  Person:  Dana  Plude.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Bethesda,  MD 
20892.  301-435-1856.  pluded@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Kinphasis  Panel,  RFA  for 
NIMH  Collaborative  Center. 

Date:  March  :i-4.  2003. 

Time:  7  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  inn,  924  Twenty-Fifth 
Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  Camilla  E.  Day.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2208, 
MSC  7890.  Bethesda,  MD  20892.  (301)  435- 
1037.  dayc®csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
fimitations  im|K)sed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  (Comparative  Medicine, 
93. .106;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  February  13,  2003, 
LaVerne  Y.  Slringfield, 
Director,  Office  of  Federal  Advisory 
('ommittee  Policy. 

|FR  Doc.  0.3-4224  Filed  2-21-03;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4805-C-O2J 

Notice  Of  Funding  Availability  (NOFA) 
for  the  Collaborative  Initiative  To  Help 
End  Chronic  Homelessness; 
Correction 

AGENCIES:  Substance  Abuse  and  Mental 
Health  Services  Administration,  and 
Health  Resources  and  Services 
Administration,  HHS;  Office  of 
Community  Planning  and  Development, 


HUD;  Substance  Abuse,  Mental  Health 
and  Provider  Care  Services,  VA. 
ACTION:  Notice  of  funding  availability 
(NOFA)  for  the  Collaborative  Initiative 
to  Help  End  Chronic  Homelessness; 
correction. 

summary:  On  January  27,  2003,  HUD, 
HHS.  and  VA  published  the  Notice  of 
Funding  Availability  (NOFA)  for  the 
Collaborative  Initiative  to  Help  End 
Chronic  Homelessness.  This  document 
makes  three  technical  corrections  to  the 
NOFA. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Interagency  Council  on  the  Homeless  at 
1-866-450-2273  (this  number  may  also 
be  dialed  as  1-866-450-CARE)  (these 
are  toll-free  telephone  numbers). 
Persons  with  hearing  and/or  speech 
challenges  may  access  the  above 
telephone  number  by  TTY  (text 
telephone)  by  calling  the  Federal  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On 
January  27,  2003,  HUD,  HHS.  and  VA 
published  the  Notice  of  Funding 
Availability  (NOFA)  for  the 
Collaborative  Initiative  to  Help  End 
Chronic  Homelessness  (68  FR  4018). 
Subsequent  to  publication,  an  error  was 
discovered  with  the  definition  of 
"family"  in  the  introductory  section  of 
the  NOFA.  This  notice  corrects  that 
error  by  publishing  the  correct 
definition.  In  addition,  it  was 
determined  that  the  description  of  grant 
terms  for  the  HUD  awards,  as  described 
in  the  introductory  section,  was  unclear 
and  this  notice  provides  clarification  on 
the  term  of  the  awards.  Finally,  it  was 
determined  that  HUD  section  III.E., 
titled  "Special  Provisions  Applicable  to 
this  NOFA,"  should  clarify  that 
supportive  service  activities  are  not 
eligible  activities  under  the  Supportive 
Housing  Program  (SHP),  and  that 
clarification  is  also  made  by  this  notice. 

Accordingly,  the  Notice  of  Funding 
Availability  (NOFA)  for  the 
Collaborative  Initiative  to  Help  End 
Chronic  Homelessness.  published  in  the 
Federal  Register  on  lanuary  27.  2003, 
(68  FR  4018)  is  corrected  as  follows: 

1.  On  page  4019,  in  the  first  column, 
in  the  second  paragraph  under  the 
heading  "Target  Population",  the 
definition  of  "family"  is  corrected  to 
read  as  follows:  "For  the  purposes  of 
this  NOFA,  a  family  is  defined  as  6Ui 
adult  person  with  a  disabling  condition 
as  defined  below,  who  is  accompanied 
by  at  least  one  dependent  child." 

2.  On  page  4019,  in  the  middle 
column,  the  first  bulleted  paragraph  is 
corrected  to  read  as  follows: 
"Approximately  $20  million  is  expected 


to  be  awarded  by  HUD  for  terms  of  three 
or  five  years  to  fund  permanent  housing 
activities.  HUD's  funds  may  be  used 
under  specified  components  of  the 
Supportive  Housing  Program,  which 
funds  acquisition,  minor  rehabilitation, 
leasing,  and  operating  costs  for 
permanent  housing  for  three  (3)  years, 
or  specified  components  of  the  Shelter 
Plus  Care  Program,  which  provides 
rental  assistance  to  tenants  for  five  (5) 
years." 

3.  On  page  4030,  in  the  middle 
column,  the  first  sentence  numbered 
paragraph  6  is  corrected  to  read  as 
follows:  "New  construction,  substantial 
rehabilitation  activities,  and  supportive 
service  activities  will  not  be  eligible 
SHP  activities  under  this  notice." 

Dated;  February  19.  2003. 
Patricia  Carlile, 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance. 
IFR  Doc.  03-4341  Filed  2-20-03;  9:32  am] 

BILLING  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary- 
Request  for  Comments  on  Revised 
Departmental  Strategic  Plan  for  FY 
2003-2008 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Request  for  comments  on  a 
revised  Departmental  Strategic  Plan  for 
FY  2003-2008. 


SUMMARY:  The  Department  of  the 
Interior  (DOI)  is  seeking  public 
comment  on  its  draft  strategic  plan  for 
fiscal  years  2003-2008. 
DATES:  Comments  should  be  provided 
no  later  than  April  25,  2003. 
ADDRESSES:  Written  comments  can  he 
provided  by:  E-mail: 
strategic_plan@ios.doi.gov. 

Fax:  (202) 208-2619. 

Mail:  U.S.  Department  of  the  Interior, 
Office  of  the  Secretar>'.  Office  of 
Planning  and  Performance  Management, 
Attention:  Strategic  Plan  Coordinator, 
1849  C  Street  NW.,  Mail  Stop  5258, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRnn  Bielak  (202)  208-1818. 
SUPPLEMENTARY  INFORMATION:  The 
Government  Performance  and  Results 
Act  of  1993  (GPRA)  requires  periodic 
updating  of  agency  strategic  plans.  The 
first  DOI  GPRA  strategic  plan  was 
published  in  1997.  A  subsequent 
revision  was  produced  in  2000.  The    . 
next  revision  must  be  published  no  later 
than  September  30,  2003. 

DOI  began  its  revision  process  in  the 
fall  of  2001  to  position  the  strategic 


process  and  development  of  goals  and 
measures  ahead  of  the  FY  2004  budget 
formulation  cycle.  Instead  of  requesting 
public  comment  for  the  first  time  after 
a  new  draft  plan  had  been  created,  DOI 
chose  to  begin  the  process  with  internal 
and  external  focus  group  sessions  in  a 
"clean  slate"  approach.  These  sessions 
were  held  in  Washington,  D.C.;  Denver. 
Colorado;  and  Albuquerque,  New 
Mexico  between  December  2001  and 
February  2002.  We  integrated  the 
information  to  produce  the  first  plan 
drafts.  Subsequently  the  plan  has  been 
subjected  to  additional  critical  review 
and  evaluation  through  all  levels  of  the 
Department.  At  this  point,  DOI  wants  to 
return  our  product  to  our  external 
stakeholders  and  customers  for  review. 

DOI  has  taken  a  major  departure  from 
its  past  approaches  to  strategic 
planning.  Previously,  Interior  produced 
a  set  of  ten  GPRA  strategic  plans — an 
overview  document  and  nine  bureau  or 
office  plans.  While  the  overview 
attempted  to  draw  attention  to  areas  of 
commonality  among  bureaus,  Interior 
was  still  perceived  as  a  "holding 
company"  and  concern  lingered  about 
the  effectiveness  of  an  agency 
functioning  in  a  holding  conipany 
fashion. 

The  DOI  draft  strategic  plan  will  stand 
as  the  GPRA  document  for  the  enfire 
agency.  Commonality  of  mission 
function  and  desired  results  is  given 
much  greater  weight  than  in  previous 
plans.  The  Department  has  subscribed 
to  the  "logic  model"  approach  of 
strategic  planning  in  which  results  (end 
outcomes)  are  clearly  identified  and 
represent  the  first  step  in  the  plan 
development  process.  Measures  are 
applied  to  end  outcomes  to  provide  a 
means  of  gauging  success  in  achieving 
the  desired  results.  Results  are 
measured  both  long  term  and  on  an 
annualized  basis.  Supporting  strategic 
(or  intermediate  outcomes)  have  also 
been  established  and  are  accompanied 
by  specific  performance  measures. 
Bureau  operating  plans  must  be  tied  to 
both  the  intermediate  and  end  outcome 
levels  of  the  Departmental  Plan. 

This  overall  approach  is  aimed  at 
greater  integration  of  purpose  and 
function  across  the  Department  and  at 
achieving  superior  performance  results. 
The  Departmental  strategic  plan  cannot 
include  goals  and  measures  for  every 
discrete  aspect  of  every  program,  but 
outcomes  are  written  to  encompass  all 
of  the  programs  identified  in  the 
Department's  budget  accounts.  Greater 
specificity  for  discrete  elements  will  be 
found  in  bureau  level  annual  or  long- 
term  operating  plans  or  in  specific  field 
planning  documents,  as  appropriate. 


Interior  looks  forward  to  your 
comments  regarding  our  planning 
approach  and  draft  strategic  plan.  We 
are  asking  that  comments  be  submitted 
within  60  days  of  publication  of  this 
notice.  The  text  of  the  draft  plan  is 
available  in  a  "pdf '  downloadable 
format  through  the  DOI  Internet  Web 
site:  http://wwvi'.doi.gov/about.html.  For 
those  who  may  not  have  internet  access, 
a  hard  copy  can  be  requested  from  the 
contact  points  listed  in  the  ADDRESSES 
section. 

Dated:  February  14,  2001 
P.  Lynn  Scarlett, 

Assistant  Secretar\' — Policy.  Management 
and  Budget. 

[FR  Doc.  0.3-4225  Filed  2-21-03:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Reopening  the  Comment  Period  for  an 
Application  for  a  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Reopening  of  the 

Comment  Period  for  Endangered 

Species  Permit  Application  PRT- 

052166. 

summary:  The  Fish  and  Wildlife  Service 
is  reopening  the  comment  period  for  the 
application  cited  below.  The  applicant 
has  submitted  new  information  in 
support  of  the  application  and  the 
reopening  of  the  comment  period  will 
allow  all  interested  parties  another  15 
days  to  review  the  application  and 
provide  us  with  any  additional 
comments. 

DATES:  Written  data,  comments  br 
requests  must  be  received  by  March  11. 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  15  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia "22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  The  Fish 
emd  Wildlife  Service  is  re-opening  the 
comment  period  for  an  application 
submitted  by  the  Memphis  Zoo, 


Memphis.  Tennessee,  PRT-052166,  to 
conduct  certain  activities  with 
endangered  species.  Specifically,  the 
applicant  requests  a  permit  to  import 
one  male  and  one  female  captive  born 
giant  panda  (Ailuropoda  melanoleuca) 
from  the  Chinese  Association  of 
Zoological  Gardens.  Shanghai  Zoo  and 
Beijing  Zoo,  China,  for  the  purpose  of 
scientific  research  and  enharfcement  of 
the  survival  of  the  species.  The. 
application  was  submitted  to  satisfy  the 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  et  seq.).  A  notice  of  receipt  of  this 
application  for  a  permit  was  published 
in  the  Federal  Register  on  November. 
21,  2002  (67  FR  70236).  The  comment 
period  closed  on  December  23,  2002.  On 
January  28,  2003,  the  applicant 
submitted  additional-information  in 
support  of  the  application.  While  the 
Service  does  not  consider  the  new 
information  significant,  we  are 
reopening  the  comment  period  to  allow 
all  interested  parties  to  review  the  new 
information  and  provide  us  with  any 
additional  comments  regarding  the 
application.  Written  data,  comments,  or 
requests  for  copies  of  this  complete 
application  should  be  submitted  to  the 
Director  (address  above). 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  February  10.  2003. 
umothy  ].  Van  Norman. 
Chief.  Branch  of  Permits — ( International). 
Division  of  Management  Authority. 
IFR  Doc.  03^304  Filed  2-21-03:  8:45  am) 
BILUNG  CODE  431&-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Dakotas  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
North  Dakota  Field  Office,  Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  A  meeting  of  the  Dakotas 
Resource  Advisory  Council  will  be  held 
May  19  &  20,  2003,  at  the  Clarion  Inn, 
Gillette,  Wyoming.  The  session  will 
include  a  Coal  Bed  Methane  field  tour 
beginning  at  8  a.m.  on  May  19.  The 
meeting  will  reconvene  on  Tuesday  at 
the  Clarion  Inn.  Agenda  items  will 
include:  Coal  Bed  Methane. 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8 
a.m.  on  May  20,  2003.  The  public  may 
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make  oral  statements  before  the  Council 
or  file  written  statements  for  the  Council 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying. 

The  15-member  Council  advises  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  the  Dakotas. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Douglas  Burger.  Field  Office  Manager, 
North  Dakota  Field  Office,  2933  3rd 
Ave.  W,  Dickinson,  North  Dakota. 
Telephone  701-227-7700. 

Dated:  Februan-  14.  200.3. 
Douglas  Burger, 
Finld  Monuger. 

[PR  Dor..  0.'J-4237  Filed  2-21-0.3;  8:4.'>  ami 
BILLING  CODE  4310-S»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Winter  Use  Plan,  Final  Supplemental 
Environmental  Impact  Statement  for 
the  Yellowstone  and  Grand  Teton 
National  Parks  and  the  John  D. 
Rockefeller,  Jr.,  Memorial  Parkway, 
Wyoming  and  Montana 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  Final 
Supplemental  Environmental  Impact 
Statement  for  the  Winter  Use  Plan  for 
the  Yellowstone  andXJrand  Teton 
National  Parks  and  the  John  D. 
Rockefeller,  Jr.,  Mpmorial  Parkway. 


SUMMARY:  Pursuant  to  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service 
announces  the  availability  of  Final 
Supplemental  Environmental  Impact 
Statement  for  Yellowstone  and  Grand 
Teton  National  Parks  and  the  John  D. 
Rockefeller.  Jr..  Memorial  Parkway, 
Wyoming  and  Montana.  The  purpose  for 
preparing  the  Plan/SEIS  is  to  further  the 
purposes  of  NEPA  by  soliciting  more 
public  comment  and  to  consider 
additional  information  on  new 
snowmobile  technology  not  available  at 
the  time  of  the  earlier  decision.  It 
analyzes  5  winter  use  management 
alternatives  for  the  parks  and  evaluates 
the  environmental  consequences  of  the 
alternatives  on  wildlife,  air  quality, 
natural  quiet,  socioeconomics,  and 
visitor  experience". 

Under  alternative  la-No  Action,  use 
and  management  practices  in  the  parks 


and  Parkway  as  decided  by  the 
November  22.  2000  record  of  decision 
for  the  Winter  Use  Plan.  Final 
Environmental  Impact  Statement  for  the 
Yellowstone  and  Grand  Teton  National 
Parks  and  John  D.  Rockefeller.  Jr.. 
Memorial  Parkway  would  continue.  The 
decision  eliminated  recreational 
snowmobile  and  snowplane  use  from 
the  parks  and  Parkway  by  the  winter  of 
2003-2004.  Oversnow  motorized  access 
would  be  provided  by  means  of  mass 
transit  snowcoaches.  Alternative  lb  is 
essentially  the  same  as  alternative  la 
with  the  exception  that  an  additional 
year  would  be  allowed  for  the  phasing 
in  of  snowcoach  only  travel.  Alternative 
2  allows  for  the  use  of  snowmobiles 
provided  that  EPA's  proposed  2010 
emission  standards  are  met  and  sound 
levels  do  not  exceed  78  decibels  for 
publicly  owned  machines.  It  calls  for  a 
daily  cap  on  numbers  of  snovymobiles 
and  for  increased  NPS  management  of 
winter  use.  Alternative  3  provides  for 
guided  use  of  snowmobiles  provided 
that  best  available  technology  standards 
for  both  emissions  and  noise  levels  are 
met  for  all  machines.  Alternative  4,  the 
preferred  alternative,  allows  for  the  use 
of  guided  snowmobiles  and 
snowcoaches  that  meet  best  available 
technology  standards  for  noise  and  air 
emissions.  All  alternatives  emphasize 
an  adaptive  management  strategy  under 
which  the  number  of  snowmobiles 
allowed  in  the  parks  may  be  adjusted 
based  on  the  results  of  monitoring  and 
carrying  capacity  studies. 

DATES:  The  National  Park  Service  will 
execute  a  Record  of  Decision  (ROD)  no 
sooner  than  30  days  following 
publication  by  the  Environmental 
Protection  Agency  of  the  notice  of 
availability  of  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  The  FSEIS  Winter  Use  Plans 
will  be  available  on  February  19,  2003 
in  the  offices  of  the  Yellowstone  and 
Grand  Teton  Superintendents  and  on 
the  Internet  at  http://www.nps.gov/grte/ 
winteruse/winteruse.htm.  Persons 
wishing  to  receive  a  copy  of  the 
document  may  contact  the  Yellowstone 
NP  Planning  Office:  PO  Box  168. 
Yellowstone.  WY  82190. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Lewis,  Superintendent, 
Yellowstone  National  Park.  (307)  344^ 
2005. 

Dated:  January  14.  2003. 
Karen  P.  Wade. 

Director.  Interwountain  Region.  National 
Park  Service. 
(FR  Doc.  03-4148  Filed  2-21-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  11.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employee  Benefits  Seciu-ity 
Administration  (EBSA). 

Title:  ERISA  Procedure  76-1; 
Advisory  Opinion  Procedure. 

OMB  Number:  1210-0066. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  On  occasion. 

Number  of  Respondents:  115. 

Number  of  Annual  Responses:  115. 

Estimated  Time  Per  Response:  14 
hours. 


Total  Burden  Hours:  161. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $107,606. 

Description:  The  information 
collection  provisions  of  ERISA 
Procedure  76-1  are  used  by  persons 
supplying  information  needed  for  the 
Department  to  respond  to  their  request 
for  an  interpretation  as  to  the 
applicability  of  ERISA  to  a  specific  set 
of  facts  and  circumstances.  The 
Department's  responses  to  such  requests 
are  called  "information  letters"  and 
"advisory  opinions." 

Ira  L.  Mills. 

Departmental  Clearance  Office. 

[FR  Doc.  03^265  Filed  2-21-03;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibilhy  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January  and 
February,  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
sepeuations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42,091;  Disa  Industries,  Holly, 

MI 
TA-W-42,245;  La  Grange  Foundry,  Inc., 

La  Grange,  MO 
TA-W^1,579;  Delphi  Energy  and 

Chassis,  Dayton,  OH 
TA-W-42,100;  Savane  International, 

Fabric  Cutting  Facility.  El  Paso,  TX 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for -eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W~41,369;  Saint-Gobain  Abrasives, 
Inc.  (formerly  Norton  Co.),  Bonded 
Abrasives  Div.,  Worcester,  MA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (l.B.)  (No  Sales  or 
Production  declines)  and  (a)  (2)(B)  (II.B) 
(No  shift  in  production  to  a  foreign 
country)  have  not  been  met. 
TA-W-50,300;  Nexfor/Fraser  Papers, 

Levesque  Operations,  Ashland,  ME 
TA-W-50.371:  Nestle  USA,  Confections 
and  Snacks.  Fulton,  NY 

The  investigation  revealed  that 
criterion  {a)(2)  (I.A.)  (No  employment 
declines)  and  (a)(2)(B)  (No  shift  in 
Production  to  a  foreign  country)  have 
been  met. 
TA-W-50,559;  Mercury  Marine,  Capitol 

Engineering  Div.,  Brookfield.  WI 

TA-W-50,559;  Mercury  Marine,  Capitol 

Engineering  Div.,  Brookfield,  WI 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 

TA-W-50,177;  Talley  Metals 
Technology,  Inc.,  McBee,  SC 
The  investigation  revealed  that 

criterion  (a)(2)(A)  (I.C.)  (Increased 

imports)  and  (a)(2)(B)  (ILB)  (No  shift  in 

production  to  a  foreign  country)  have 

not  been  met. 

TA-W-50.314;  Electroglas,  Inc.,  San 
Jose,  CA 

TA-W-50,439:  Tresco  Tool,  Inc.,  Guys 
Mills,  PA  ' 


TA-W-50,421;  Alpine  Molding,  Inc..  an 

Affiliate  of  May  and  Scofield.  Inc., 

Gaylord,  MI 
TA-W-50.453;  Atlas  Copco  Wagner, 

Inc.,  Portland.  OR 
TA-W-50.366:  Agere  Systems.  Inc., 

Optoelectronics  Div.,  formerly 

Lucent  Technologies,  Inc., 

Microelectronics  Business, 

Breinigsville,  PA 
TA-W-50,225:  Unitek  Electronics,  Inc., 

Portland,  OR 
TA-W-50,288;  Lancaster  Malleatile 

.  Castings  Co.,  Lancaster,  PA 
TA-W-50,247;  Holland  USA.  The 

Denmark  Facility.  Denmark,  SC 
TA-W-50,233:  Bombardier  Mass  Transit 

Corp.,  a  wholly  owned  subsidiary  of 

Bombardier  Corp.,  Barre,  VT 
TA-W-50,079:  ITT  Industries,  Searcy, 

AR 
TA-W-50,452:  Spectrum  Field  Services. 

In.,  Valma  Gas  Plant,  Tulsa,  OK 
TA-W-50,683;  Decibel  Products.  Dallas. 

TX 
YA-W-50.016;Laid  Technologies, 

Delaware  Watergap,  PA 
TA-W-50,074;  Summit  Manufacturing, 

LLC,  West  Hazleton,  PA 
TA-W-50,148:  Newark  Atlantic 

Paperboard  Co.,  Mill  Div., 

Lawrence,  MA 
TA-W-50,209  &■  A:  Facemate  Corp.. 

Greenwood,  SC  and  Greenville,  SC 
TA-W-50,234;  BiPhase  Technologies. 

LLC,  Lake  Ullian,  MN 
TA-W-50,354;  Red  Wing  Shoe  Co.,  Inc.. 

Including  Temporary  Workers  of 

Workforce  Employment  Solution 

and  Manpower,  Inc.,  Potosi,  MO 
TA-W-50,468;  Textron,  Cushman,  Inc., 

Lincoln,  NE 
TA-W-50.291;  Intelicoat  Technologies . 

Image  Products,  a  subsidiary  of 

Intelicoat  Technologies  Image 

Products  Holco  LLC,  Spartanburg, 

SC 
TA-W-50,342;  Pechiney  Plastic 

Packaging,  Graphics  Center, 

Neenah,  WI  ' 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-50,547;  Byrd  Motor  Line.  Inc.. 

Lexington,  NC 
TA-W-50,523;  Computer  Sciences 

Corp.,  Global  Infrastructure 

Services  (/CIS),  Newark  Data 

Center,  Newark,  DE 
TA-W-50.534:  Coming  Cable  Systems, 

LLC,  Research,  Development,  and 

Engineering (RD6'E)~ Hickory.  NC 
TA-W-50,508;  Nortel  Networks,  Qtera/ 

Operations,  Richardson,  TX 
TA-W-50,432;  Angus  Consulting 

Management,  Inc.,  a  wholly  own^  ■ 

subsidiary  of  Angus  Consulting    ' 

Management  Ltd,  Alpharetta,  GA 
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'TA-W-50.302;  Union  Tank  Car  Co.,  a 

subsidiary  of  The  Marmon  Group, 

Inc.,  East  Chicago,  IN 
TA-W-50,595:  Consolidated 

Freightwavs,  Akron,  Ohio 
TA-W-50,477':  Fleming  Companies. 

Inc.,  Altoona,  PA 
TA-W-42.155;  The  Franklin  Mint, 

Franklin  Center,  PA 
TA-W-50,529:  Enterasys  Networks.  Inc., 

Salt  Lake  City.  UT 
TA-W-50,563:  Plexus  Corp..  Security 

Department,  Neenah,  WI 
TA-W-50,588:  Murray  Engineering,  Inc., 

Complete  Design  Service,  Flint,  MI 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers'  firm  (or  subdivision)  is  not  an 
upstream  supplier  of  components  for 
trade-affected  companies. 
TA-W-50,535:  North  American 

Container  Corp.,  Fond  du  Lac,  WI 
TA-W-50.222  &-A:  Great  Northern  Tool 

and  Die.  Plant  #1.  Chesterfield,  MI 

and  Plant  #2,  Chesterfield.  MI 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each  ' 

determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42,289;  Interlake  Material 

Handling,  Inc.,  Pontiac 

Manufacturing  Plant,  Pontiac,  IL: 

February  10,  2001. 
TA-.W-41.912:ADC 

Telecommunications.  5655 

Eleventh  Avenue  East,  Shakopee, 

MN:  August  5,  2001. 
TA-W-42,284:  Custom  Forest  Products, 

Inc.,  Grayling,  MI:  October  8,  2001. 
TA-W-42,265:  Charles  Navasky  and 

Co.,  Philipsburg,  PA:  October  2, 

2001. 
TA-W-42,265A.  B:  Streamline  Fashions, 

Philipsburg,  PA  and  Northside 

Manufacturing,  Philipsburg,  PA: 

November  3,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50,661:  Swank.  Iiic.  Norwalk. 

CT:  January  17.  2002. 
TA-W-50.373:'Chautauqua  Hardware 

Corp.,  Jamestown,  Nf:  December  12, 

2001. 
TA-W-50.347  &■  A;  Rayovac  Corp.. 

Manufacturing  and  Distribution 

Div.,  Madison,  WI  and  Middleton, 

WI:  December  9,  2001. 
TA-W-50.412:  Hayes  Lemmerz 

International,  Inc.,  Bowling  Green 

Plant,  a  Div.  of  North  American 

Wheel  Group,  Bowling  Green,  KY: 

December  20,  2001. 


TA-W-50,408;  Best  Manufacturing,  a 

Division  ofTillotson  Corp.,  Johnson 

City,  TN:  November  22.  2001. 
TA-W-50.583:  Ingersoll-Rand,  Gerwin/ 

Ives  Plant,  Michigan  City,  IN: 

January  8,  2002. 
TA-W-50,384:  National  Forge  Co., 

Irvine,  PA:  December  14,  2001. 
TA-W-50,326;  Jordan  Fashions,  New 

York,  NY:  December  12,  2001. 
TA-W-50.092;  KUS,  Inc.,  alkla  Karl 

Schmidt  Unisia.  Inc.,  Building 

Number  One,  Fort  Wayne,  IN: 

November  14,2001. 
TA-W-50.336;  Rhodes  Collections,  Inc., 

Garland,  TX:  December  6,  2001. 
TA-W-50.493:  Moltech  Power  Systems. 

a  Subsidiary  of  Moltech  Holding 
.Corp.,  Gainesville,  FL:  December  12, 

2002. 
TA-W-50,218:  United  Sewing  Apparel, 

Inc.,  Skillstaff,  Inc.,  Etowah.  TN: 

November  2  7,  200 1 . 
TA-W-50,266:  Parker  Hannifin. 

Hydraulic  Valve  Div.,  a  Div.  of 

Parker  Hannifin  Co..  formerly  Dana 

Corp.,  Minneapolis,  MN:  December 

4,2001. 
TA-W-50,479:  Eastman  Kodak  Co.,  One 

Time  Use  Camera  Plant,  Including 

Leased  Workers  ofAdecco 

Temporary  Services,  Rochester,  NY: 

December  20,  2001. 
TA-W-50,483:  CNH  Global,  N.V.. 

Construction  Equipment  Div., 

Buriington,  lA:  January  2,  2002. 
TA-W-50.474:  Store  Kraft 

Manufacturing,  Greenwood  Fixture 

Div.,  Including  Leased  Workers  of 

TEC,  Greenwood.  AR:  January  2, 

2002. 
TA-W-50,41 9:  Armstrong  World 

Industries,  Inc.,  Lancaster  Floor 

Plant.  Lancaster,  PA:  December  20, 

2001. 
TA-W-50.576:  Great  Northern  Paper 

Co.,  Inc.,  East  Millinocket,  ME: 

January  14,  2002. 
TA-W-50,125;  Ovalstrappong,  Inc., 

Hoquiam,  WA:  November  13,  2001. 
TA-W-50,495:  Massillon  Stainless,  Inc., 

Massillon,  OH:  January  3.  2002. 
TA-W-50,249:  Alpha  Mills  Corp., 

Annville,  PA:  December  2,  2001 . 
TA-W-50,500:  Creative  Die  Mold, 

Glendale  Heights,  IL:  January  3, 

2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50,568:  SMTC  Manufacturing 

Corp.  of  North  Carolina,  Including 

Leased  Workers  of  Chase  Staffing 

and  Adecco,  Charlotte,  NC:  January 

15,  2002. 
TA-W-50,374;  SPX  Valves  and 

Controls,  Div.  of  SPX  Corp..  Lake 

City,  PA:  December  1 1 ,  2001 . 


TA-W-50,390:  The  Goodyear  Tire  and 

Rubber  Corp.,  Engineered  Products 

Div.,  Lincoln,  NE:  December  18. 

2001. 
TA-W-50,433:  Fun-Tees,  Inc.,  Andrews, 

SC:  December  20,  2001 . 
TA-W-50,388;  Pasminco  Zinc,  Inc. 

Gordonsville,  TN:  December  18, 

2001. 
TA-W-50, 1 72;  Applied  Films  Corp., 

Lohgmont,  CO:  November  19.  2001. 
TA-W-50,548:  Gilster  Mary  Lee  Corp., 

Wilson,  AR:  January  10,  2002. 
TA-W-50,536:  Lacers  Sport,  Inc.,  a/k/a 

Diport  USA,  Miami,  FL:  December 

31,2001. 
TA-W-50,52a:  Celestica  Corp.,  Midwest 

Campus,  Rochester,  MN:  January  7, 

2002. 
TA-W-50,510:  Goodrich  Corp.,  Aircraft 

Interior  Products,  Spencer,  WV: 

December  30,  2001. 
TA-W-50,501 :  H.G.  Winter  and  Sons. 

Inc.,  Kin^ield,  ME:  Januarys.  2002. 
TA-W-50, 286;  Indiana  Glass  Co., 

Dunkirk,  IN:  December  6,  20ai. 
TA-W-50,315;  Capital  City  Press,  Inc., 

Barre,  VT:  December  10,  2001. 
TA-W-50,409;  International  Comfort 

Products  Corp.  (USA),  a  wholly 

owned  subsidiary  of  United 

Technologies  Corp.,  and  an  affiliate 

of  Carrier  Corp..  Lewisburg.  TN: 

December  5,  2001. 
TA-W-50,653;  Tsuda  Surface 

Technologies,  Inc.,  Henderson.  NE: 

January  14,  2002. 
TA-W-50,612;  O.  Mustad  and  Son,  Inc.. 

Auburn,  NY:  January  6.  2002. 
TA-W-50.123;  Garden  State  Tanning, 

Inc..  Fleetwood.  PA:  November  4, 

2001. 
TA-W-50,613;  Foamex,  LP.,  Milan,  TN: 

January  1,2002. 
TA-W-50,539;  Arden  Companies, 
-,    Kendallville  Facility,  Kendallville, 

IN:  January  9,  2002 
TA-W-50,570;  All  U  Can  Handle,  A  Div. 

ofPerlora.  Inc.,  Pittsburgh,  PA: 

January  10,  2002. 
TA-W-50,446;  Ericson,  Inc.,  Messaging 

Group,  Woodbury,  NY:  December 

18.  2001. 
TA-W-50, 164;  Sunbeam  Corp.,  Inc., 

Outdoor  Cooking  Div.,  Neosho,  MO: 

November  18,  2001. 
TA-W-50,219;  Maytag  Corp.,  Maytag 

Appliances,  Newton.  lA:  November 

27,2001. 
TA-W-50,327;  JO  LA  Foundation, 

Sewing  and  Cutting  Operations, 

Brooklyn,  NY:  December  9,  2001. 
TA-W-50, 376;  Medtronic  Perfusion 

Systems,  Anaheim  Hills.  CA: 

December  15,2001. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  trade  certified  primary  firm 
has  been  met. 


TA-W-50,131;  Lear  Corp.,  Interior 

Systems  Div.,  Carlisle,  PA: 

November  11,  2001. 
TA-W-50543;  Prime  Manufacturing  Co., 

Lynn,  MA:  January  13,  2002. 
TA-W-50,587;  Moll  Industries,  Davie. 

FL:  November  22,  2001 .     . 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA— 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  eunended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  Jemuary  and 
February  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports     ^ 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-07587;  Groupe  Carbone 

Lorraine,  Astro  Cosmos 

Metallurgical,  Inc.,  Wooster,  OH 
NAFTA-TAA-06481;  Savane 

International,  Fabric  Cutting 

Facility.  El  Paso.  TX 


Affirmative  Determinatioiis  NAFTA-  , 
TAA 

NAFTA-TAA-06447;  ADC 

Telecommunications,  5655 
Eleventh  Avenue  East,  Shakopee, 
MN:  August  5,  2001. 
NAFTA-TAA-6072;  Germantown  (USA) 
Co.,  West  Chester,  PA:  March  12. 
2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  January  and 
February  2003.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  . 
above  address. 

Dated:  February  12,  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,497  and  NAFTA-06126] 

Furnimex  Products  USA  Inc.,  Charm 
House  IManufacturing,  Sumter,  Soutti 
Carolina;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  September  11,  2002, 
the  petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-41,497  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
06126.  The  TAA  denial  notice 
applicable  to  workers  of  Furnimex 
Products  USA  Inc.,  Charm  House 
Manufacturing,  Sumter,  South  Carolina 
was  signed  on  August  6,  2002  and 
published  in  the  Federal  Register  on 
August  20,  2002  (67  FR  53971).  The, 
NAFTA-TAA  denial  notice  was  signed 
on  June  21,  2002  and  will  soon  be 
published  in  the  Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  . 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Furnimex  Products  USA  Inc., 
Charm  House  Manufacturing,  Sumter,   • 
South  Carolina,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The  major    , 
customer  of  the  subject  firm  went  out  of 
business  and  the  loss  of  that  customer 
was  the  major  contributing  factor 
leading  to  the  closure  of  the  plant.  The 
workers  produced  bed  linens  and 
blankets. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act,  as 
amended,  were  not  met.  There  was  no 
shift  in  production  from  the  workers' 
firm  to  Mexico  or  Canada  during  the 
relevant  period.  Imports  from  Canada  or 
Mexico  did  not  contribute  importantly 
to  worker  separations.  The  investigation 
also  revealed  that  a  major  customer  of 
the  subject  firm  went  out  of  business 
and  the  loss  of  this  customer  was  the 
major  contributing  factor  to  the  closure 
of  the  Sumter  plemt. 

The  petitioner  appears  to  be 
indicating  that  plant  production  was 
shifted  to  Mexico  after  the  plant  closed 
down. 

An  examination  of  the  initial  decision 
and  further  contact  with  the  company 
show  that  the  closure  of  the  subject 
plant  is  due  to  a  major  customer  going 
out  of  business.  That  customer 
accounted  for  a  major  portion  of  the 
subject  plant's  sales  and  thus  impacted 
the  subject  plant. 

Further  contact  with  the  company 
also  shows  that  the  company  was  a 
Limited  Liability  Partnership  (LLC) 
between  the  owner  of  Charm  House 
Manufacturing  and  Furnimex  Products 
USA  Incorporated;  The  company 
indicated  tiiat  no  plant  production  was 
shifted  to  Mexico.  Furnimex  Products 
USA  Incorporated  indicated  that  an 
extremely  small  portion  of  subject  plant 
production  was  outsourced  to  an 
imaffiliated  plant  located  in  Mexico, 
after  the  subject  plant  closed  down,  only 
as  a  customer  courtesy.  The  amount 
outsourced  and  imported  back  from 
Mexico  was  not  significant. 
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Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  misinterpretation  of 
the  law  or  of  the  facts  which  would 
justify  reconsideration  of  the 
Department  of  labor's  prior  decisions. 
Accordingly,  the  application  is  denied. 

Signed  at  Washington,  DC  thi.s  3rd  day  of 
February,  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

|PR  Doc.  0.1-4280  Filed  2-21-03:  8:45  am) 
BILUNG  CODE  4510-30-P 
1 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


TA-W-41.053;  Prime  Manufacturing,  a 

Div.  of  Dayton-Phoenix  Group.  Inc., 

Oak  Creek.  WI 
TA-W-42.359A  &  B;  Allegheny  Ludlum 

Flat  Roll  Div.,  a  subsidiary  of 

Allegheny  Technologies, 

Washington,  PA  and  Melt  Shop  and 

Rolling  Mill  Div.,  Houston.  PA 
In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-4 1 ,478:  Radio  Frequency  ' 

Systems.  Inc.  (RFS),  a  wholly  owned 

subsidiary  of  Alcatel  North 

American  Cable  Systems,  Inc., 

Madboro,  NJ 
TA-W-42,173:  ADC 

Telecommunications,  Inc..  U.A. 

Photonics  Engineering  and 

Manufacturing,  Vadnais  Heights, 

MN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.B.)  (No  Sales  or 
Production  declines)  and  (a)  (2)(B)  (II.B) 
(No  shift  in  production  to  a  foreign 
country)  have  not  been  met. 
TA-W-50,239:  Nestle  Purina  Petcare,  St. 

Joseph,  MO 
Tbe  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)(2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-50,170;  Erasteel,  Inc., 

McKeesport.  PA 
TA-W-50,048  B-A:  Cooper  Industries, 

Cooper  Power  Systems  Div., 

Waukesha,  WI  and  South 

Milwaukee,  WI 
TA-W-50,030;  F/V  Kiavak,  Kodiak.  Ali. 
TA-W-50,555:  faurice.  Inc.,  Bangor.  PA 
TA-W-50,401:FPLNemgy,  Yarmouth, 

ME 
TA-W-50,139:  Lau  Industries,  Inc., 

Fridley,  MN 
TA-W-50.303:  Profuse  Services,  Inc.. 

Merkel.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W^2,314  &A,B:  Pearson 

Education  Technologies,  a  Div.  of 
NCS  Pearson,  Mesa.  AZ,  east 
Lansing.  MI  and  Sunnyvale,  CA 

TA-W-50.121:  VMV  Enterprises,  Inc., 
Paducah,  KY 
The  investigation  revealed  that 

criteria  (2)  has  not  been  met.  The 


workers'  firm  (or  subdivision)  is  not  an 
upstream  supplier  of  components  for 
trade-affected  companies. 
TA-W-50,343:  Fashion  Technologies, 
Inc.,  Gaffney,  SC 

Affimiative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42,352:  Pacific  Electricord,  a 

subsidiary  ofLeviton 

Manufacturing  Co.,  Gardena,  CA: 

October  10.  2001. 
TA-W-42,316:  Augusta  Mills,  a  Div.  of 

ATD  American  Co.,  Elkton.  VA: 

October  15.2001. 
TA-W-42,359:  Allegheny  Ludlum, 

Washington  Plate  Div.,  a  subsidiary 
■  of  Allegheny  Technologies, 

Washington,  PA:  November  1,  2001. 
TA-W-42,209;  Duro  Industries.  Inc.lalkl 

a  Duro  Textiles,  LLC.  Fall  River, 

MA:  April  14,  2002. 
TA-W-42,203;  Motorola,  Semiconductor 

Products  Sector,  BAT-1,  Austin, 

TX:  September  30,  2001 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50,241,  A,B.C,D,E,F.  G;  National 

Spinning  Co.,  Inc.,  Washington,  NC, 

Lafayette,  GA,  Warsaw,  NC, 

Whiteville,  NC,  Beulaville,  NC,  New 

York,  NY,  Burlington,  NC  and 

Kinston,  NC:  February  17,  2003. 
TA-W-50,127;  Orgreen  Corp.,  Burns, 

OR:  November  15,  2001. 
TA-W-50,362:  Rosal  Sportswear, 

Lehighton,  PA:  December  10,  2001. 
TA-W-50,393;  Tredegar  Corp.,  Tredegar 

Film  Products  Div.,  Carbondale,  PA: 

November  7,  2001 . 
TA-W-50,31 7;  FMC  Corp.,  Hydrogen 

Peroxide  Div.,  Spring  Hill,  WV: 

December  5,  2001 . 
TA-W-50,329;  United  States  Forgecraft 

Corp.,  Fort  Smith,  AR:  December 

12,2001. 
TA-W-50,169;  Smart  Modular 

Technologies,  Fremont,  CA: 

November  21,  2001. 
TA-W-50.268;  American  Tool 

Companies,  Inc.,  Lexa,  AR: 

December  4,  2001. 
TA-W-50,161:  Magruder  Color  Co.,  Inc., 

including  leased  workers  of  Algany 

Staffing  Services  and  Stratus 

Services  Group,  Elizabeth,  NJ: 

Novembers,  2001. 
TA-W-50,640;  Pechiney  Rolled 

Products  LLC,  Ravenswood,  WVr 

December  23,  2001. 


TA-W-50,378;  NACCO  Materials 

Handling  Group,  Inc.,  Lenoir,  NC: 

December  12,2001. 
TA-W-50,365;  Amital  Spinning  Corp., 

Wallace  Plant,  Wallace,  NC: 

December  12,2001. 
TA-W-50,243;  Worthington  Steel, 

Jackson,  MI:  November  26,  2001. 
TA-W-50,263;  OMG  Fidelity,  Inc.,  a 

wholly  owned  subsidiary  of  The  OM 

Group,  Inc.,  Newark,  NJ:  December 

4,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50,107;  Optek  Technology,  Inc., 

Carrollton,  TX:  November  13,  2001. 
TA-W-50,465;  J.B.  Tool  and  Machine, 

Inc.,  Wapakoneta,  OH:  December 

31,2001. 
TA-W-50,207;  Dana  Corp..  Commercial 

Vehicle  Systems  Div.,  Morganton, 

NC:  November  19,  2001. 
TA-W-50,104;  Thermodisc,  Inc., 

London,  KY:  November  14,  2001. 
TA-W-50,063;  Valeo  Electrical  Systems, 

Inc.,  Rochester,  NY:  November  6, 

2001. 
TA-W-50,574;  Snap-On  Diagnostics, 

Ekhom,  WI:  January  15,  2002. 
TA-W-50,573;  Friwo-EMC,  Inc., 

Colorado  Springs,  CO:  November 

18,2001. 
TA-W-50,397;  Clorox  Products 

Manufacturing  Co.,  a  wholly  owned 

subsidiary  of  The  Clorox  Co., 

including  leased  workers  of  Kelly 

Services,  Londonderry,  NH: 

December  17,2001. 
TA-W-50,369;  Akzo  Nobel  Polymer 

Chemicals  LLC,  a  wholly  owned 

subsidiary  of  Akzo  Nobel,  Burt,  NY: 

December  10,2001. 
TA-W-50,339;  Tower  Automotive,  Inc., 

Milwaukee,  WI:  December  9,  2001. 
The  following  certification  has  been 
issued.  The  requirement  of  Upstream 
supplier  to  trade  certified  primary  firm 
has  been  met. 
TA-W-50,395;  Delafoil  Ohio,  Inc., 

Perrysburg,  OH:  December  18,  2001. 
TA-W-50,395A;  Delafoil  Ohio,  Inc., 

Pottstown.  PA:  January  7,  2002. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January, 
2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06312;  Delphi  Energy  and 

Chassis,  Dayton,  OH. 
NAFTA-TAA-07596:  La  Grange 
Foundry,  Inc.,  La  Grange,  MO 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-07614;  Interlake  Material 

Handling,  Inc.,  Pontiac 

Manufacturing  Plant,  Pontiac,  IL: 

February  10,  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  January. 
2003.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210  during  normal  business  hoius 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  31,  2003. 
Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  03-4269  Filed  2-21-03;  8:45  am) 
BtLUNG  CODE  451fr-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.880] 

Affiliated  Building  Services,  Biscoe, 
North  Carolina;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  October  2.  2002. 
a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Affiliated  Building  Services. 
Biscoe,  North  Carolina  was  signed  on 
September  9,  2002,  and  published  in  the 
Federal  Register  on  September  27,  2002 
(67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Affiliated  Building 
Services,  Biscoe,  North  Carolina 
engaged  in  activities  related  to  the 
maintenance  of  building  systems 
(heating,  cooling,  air  compressors).  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  Section     . 
222(3)  of  the  Act. 

To  support  its  request  for 
reconsideration,  the  petitioners 
provided  a  more  detailed  description  of 
the  functions  performed  at  the  subject 
facility. 

A  review  of  the  job  duties  and  their 
relationship  to  production  of  products 
revealed  that  the  expanded  description 
did  not  vary  from  the  functions 
described  in  the  initial  investigation: 
maintenance  of  building  systems, 
including  heating,  cooling  and  air 
compressors. 

Only  in  very  limited  instances  ar? 
service  workers  certified  for  TAA. 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
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produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

In  conclusion,  the  petitioning  workers 
at  the  subject  firm  did  not  produce  an 
article  within  the  meaning  of  Section 
222(3)  of  the  Trade  Act  of  1974.  nor 
were  separations  caused  by  a  reduced 
demand  for  their  services  from  a  parent 
or  controlling  firm  or  subdivision  whose 
workers  produced  an  article  and  who 
are  currently  under  certification  for 
TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  11th  day  of 
February.  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

|FK  Doc.  03^28fi  Filed  2-21-03;  8:45  am| 
BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.987] 

Alcoa  Wenatchee  Works,  A  Division  of 
Alcoa,  Inc.,  Malaga,  WA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  November  18, 
2002,  the  Wenatchee  Aluminum  Trade 
Council  requested  administrative 
ret:onsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  Notice  of  Termination  of 
Investigation  was  signed  on  October  18, 
2002  and  published  in  the  Federal 
Register  on  November  5.  2002  (67  PR 
67423). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 


the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of  Alcoa 
Wenatchee  Works,  a  division  of  Alcoa, 
Inc.,  Malaga.  Washington  engaged  in  the 
production  of  aluminum  was  terminated 
based  on  the  plant  ceasing  production  of 
aluminum  in  July  2001,  more  than  one 
year  prior  to  the  August  1,  2002,  date  of 
the  petition. 

Tne  petitioner  on  reconsideration 
questions  the  exact  findings  that  the 
facility  ceased  production  in  July  2001. 

The  Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 
pertains  to  the  impacted  worker  group 
producing  aluminum  cited  in  the 
petition.  It  was  determined  that  the 
company  ceased  production  of  • 
aluminum  on  July  1,  2001,  more  than 
one  year  prior  to  the  date  of  the  petition, 
August  1.  2002.  Contact  with  the 
company  confirmed  that  production  of 
aluminum  ceased  on  July  1,  2001.  As 
such,  layoffs  occurring  after  August  1, 
2001  cannot  be  attributable  to  the 
cessation  of  aluminum  production  as  it 
had  already  occurred  at  least  one  month 
earlier. 

The  petitioners  also  infer  that  we 
erred  in  our  use  of  Section  223(b)(1) 
referencing  it  tp  the  ceased  production 
date. 

We  do  not  agree  that  there  was  an 
error  made  in  our  use  of  Section 
223(b)(1).  The  termination  notice  states 
".Section  223(b)(1)  of  the  Trade  Act  of 
1974  provides  that  a  TAA  certification 
may  not  apply  to  a  worker  whose 
separation  from  employment  occurred 
more  than  one  year  prior  to  the  date  the 
petition  was  filed  on  behalf  of  affected 
workers."  As  noted  above,  since 
production  ceased  more  than  a  year 
prior  to  the  petition  date,  workers 
separated  subsequent  to  July  2001 
would  not  have  been  engaged  in  the 
production  of  aluminum  when 
separated. 

The  petitioner  on  reconsideration 
further  indicates  that  they  are  asking  for 
reconsideration  of  laid-off  workers  after 
August  1,2001. 

Tne  initial  investigation  addressed  the 
group  of  workers  as  stated  in  the 
petition  and  thus  the  investigation  was 
conducted  for  the  workers  engaged  in 
the  production  of  aluminum.  In 
conducting  the  initial  investigation  the 
Department  was  aware  that  the  plant 
remained  open  due  to  a  contract 
agreement  that  required  that  Alcoa 
maintain  at  least  400  employees.  The 
Department  was  also  aware  that  a 
portion  of  the  workforce  began 
producing  carbon  anode  blocks  for 
another  Alcoa  Aluminum  plant,  while 
that  plant  rebuilds  their  anode  baking 


facility.  The  carbon  blocks  act  as  a 
sacrificial  anode  in  the  aluminum 
production  process,  so  most  of  the 
aluminum  smelters,  including 
Wenatchee  Works,  have  such  a 
production  facility.  The  major 
contributing  factor  leading  to  the  layoffs 
at  the  subject  firm  was  the  curtailment 
of  aluminum  production.  Neither  of  the 
activities  as  described  above  led  to  the 
aluminum  worker  layoffs  for  which  the 
investigation  was  conducted.  In  any 
event,  if  employment  declines  or  threat 
of  layoffs  occurred  relating  to  the 
worker  groups  engaged  in  the 
production  of  carbon  blocks  and/or 
electricity,  a  petition  for  Trade 
Adjustment  Assistance,  may  be  filed  on 
their  behalf. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  lllh  day  of 
February  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  03-4287  Filed  2-21-03;  8:45  am) 
BH.UNC  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,872] 

Breed  Technologies  Incorporated, 
Knoxville,  TN;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  October  30.  2002. 
the  Union  of  Needletrades,  Industrial  & 
Textile  Employees,  Tennessee/Kentucky 
District,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
September  24.  2002.  and  published  in 
the  Federal  Register  on  October  10, 
2002  (67  FR  63159). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of  Breed 
Technologies  Incorporated,  Knoxville, 
Tennessee  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  purchases 
of  imported  automobile  seat  belt 
components. 

The  petitioner  states  that  the 
production  of  automobile  seat  belt 
components  made  at  the  subject  firm 
was  relocated  to  a  foreign  facility.  They 
further  assert  that  these  currently 
foreign-produced  components  "will 
become  part  of  seat  belt  assemblies  that 
are  now  being  imported  from  Mexico  to 
the  United  States".  They  conclude  that 
if  the  subject  firm  had  not  decided  to 
shift  component  production,  there 
would  be  no  job  loss. 

Seat  belt  assemblies  are  not  "like  or 
directly  competitive"  with  the  products 
produced  (automobile  seat  belt 
components)  by  the  subject  firm. 
Therefore,  the  imports  of  seat  belt 
assemblies  is  not  relevant  in  meeting  the 


eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the. 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  13fh  day  of 
February  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  03-4285  Filed  2-21-03:  8:45  am) 

BILLING  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trad6 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 


The  purpose  of 'each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  6.  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  6. 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

Signed  at  Washington.  DC.  this  27lh  day  of 
lanuary  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  Instituted  Between  01/22/2003  and  01/24/2003] 


TA-W 


50.604 

50.605 

50,606  ; 

50,607 

50,508 

50,609 

50,610 

50,611 

50,612 

50,613 

50.614 

50.615 

50,616 

50.617 

50,618 

50,619 

50,620 

50,621 

50,622 

50,623 

50.624 

50,625 

50.626 

50,627 

50.628 


Subject  firm 
(petitioners) 


Cessna  Aircraft  Company  (Wkrs)  

Jackson  Sewing  Center  (Wkrs) 

Emerson  Tool  Company  (Comp)  ..: 

Nortel  Networks  (Wkrs)  

A.O.  Smith  Electrical  Products  Co.  (Comp)  .... 

Cendant  Corporation  (Wkrs)  

Wamaco,  Inc.  (Wkrs)  

Acme  Electronics,  LLC  (Comp) 

O.  Mustad  and  Son,  Inc.  (Wkrs) 

Foamex,  LP.  (Comp)  , 

Auto  Sound/Entronix  (MN)  

BP  Solar,  LLC  (Comp)  

Connector  Service  Corporation  (Wkrs)  

BP  Solar,  LLC  (Comp) 

FA/  Lila-L  (Comp) 

Neenah  Paper  Co.  (PACE)  

Youngstown  Forge  (Wkrs)  

F/V  Frances  A.  (Comp)  

Dallas  Semiconductor/Maxim  (Wkrs)  

Arimon  Technologies,  Inc.  (Comp)  

Agilent  Technologies  (Wkrs)  

F/V  Thunderbird/Seahunter  Fisheries  (Comp) 

Crowe  Logging,  Inc.  (Wkrs)  

F/V  Blue  Angel  (Comp)  

Xerox  Corporation  (Wkrs)  


Location 


Date  of 
institution 


Date  of 
petition 


Wichita,  KS  

Madisonville,  TN  .. 

Paris,  TN  

RTP,  NC  

McMinnville,  TN  ... 
Elizabethton,  TN  .. 
Thomasville,  GA  .. 

Cuba,  NY  

Aubum,  NY 

Milan,  TN  

Eveleth,  H^N  

Toano,  VA 

Mentor,  OH  

Fairfield,  CA 

Nanek.  AK  .....'. 

Neenah, Wl 

Youngstown,  OH  . 

Naknek,  /U< 

Dallas,  TX' 

Montello,  Wl' 

Loveland,  CO 

Anchorage,  AK  .... 
Encampment,  WY 

Naknek,  AK 

Irving,  TX  


01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 
01/22/2003 


01/14/2003 
01/10/2003 
01/10/2003 
12/16/2002 
01/09/2003 
01/13/2003 
01/13/2003 
11/26/2002 
01/06/2003 
01/01/2003 
01/16/2003 
01/18/2003 
01/10/2003 
01/18/2003 
01/16/2003 
01/17/2003 
01/21/2003 
01/18/2003 
01/09/2003 
01/17/2003 
01/16/2003 
01/21/2003 
01/15/2003 
01/20/2003 
01/18/2003 
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Appendix— Continued 

[Petitions  Instituled  Between  01/22/2003  and  01/24/2003] 


TA-W 


50,629 

50,630 

50,631  

50.632 

50,633 , 

50,634 

50,635 :. 

50,636 

50.637 

50,638 

50,639 

50.640 

50.641  

50,642 

50.643 

50,644 

50,645 

50.646 

50,647 

50,648 

50.649 

50.650 

50,651  

50,652 

50,653 

50,654 

50,655 

50,656 

50,657 

50,658 

50,659 

50,660 

50,661  

50,662 

50.663 

50,664 

50.665 

50,666 

50,667 

50,668 

50.669 

50,670 

50,671  

50,672 

50,673  ...... 

50.674 

50.675 

50,676 

50377 

50,678 

50,679 

50,680 

50,681  

50,682 

50,683 


Subject  firm 
(petitioners) 

Truth  Hardware  (GMP) 

F/V  Alica  Dawn  (Comp)  

Garden  State  Tanning  (Comp) 

Trans  Air  Manufacturing  (Comp) 

R.G.  Barry  Corporation  (Comp)  

International  Paper  (Comp) 

Science  Application  International  (AK) 

F/V  Indiana  (Comp) 

Sitka  Sound  Seafoods  (AK)  

Golden  View  Fishenes,  Inc.  (Comp)  ". 

Maya  Kanulie  (Comp) 

Pechiney  Rolled  Products,  LLC  (Comp)  

Shipley  (MA) 

Motorola.  Inc.  (Comp)  .-. 

Aran  Mold  and  Die  Co.,  Inc.  (Comp)  

Levolor  KIrsch  Window  Fashions  (Comp) 

SisiutI  Fisheries  (Comp)  

Levolor  Kirsch  Window  Fashions  (Comp) 

General  Electric  (lUE)  '■ 

Isaac  Hazan  Group  (Wkrs) 

Ultra  Tool  Company  (Comp)  

Davol,  Inc.  (Comp)  

Vishay  BLH,  Inc.  (Wkrs)  

Carbide  (The)/Graphite  Group,  Inc.  (Comp)  

Tsuda  Surface  Technologies,  Inc  (Comp)  

International  Paper  (ICWU)  

Evenflo  Company,  Inc.  (Comp)  

Evenflo  Company,  Inc.  (Comp)  

Hewlett  Packard  (Wkrs) 

Woodstock  Lamp  and  Shade  Company  (UFCW) 

Ametek  (Comp)  

Abitibi  Consolidated  (Wkrs) 

Swank,  Inc.  (Comp) 

OBG  Distribution  Company.  LLC  (Wkrs)  

Synalloy  Corporation  (Comp)  

Tyco  Healthcare  Retail  Group,  Inc.  (Comp)  

Deepwell  Tribular  Sen/ices,  Inc.  (Comp)  

John  Crowley,  Inc.  (Comp) 

JDS  Uniphase  Corp.  (Wkrs) 

JDS  Uniphase  (Wkrs) 

Shinei  International  (Wkrs)  

Abitibi  Consolidated  Corporation  (PACE)  

Motorola  Computer  Group  (Wkrs) 

North  American  Marine  Jet  (AR) 

Monterey.  Inc.  (Wkrs) 

Ametek  (Comp)  

Springfield  Wire.  Inc.  (Comp) 

Matrox  Electronic  Systems  Ltd.  (FL) 

JD  Phillips  Corporation  (Ml)  

Keller  Manufacturing  (Wkrs) 

TRS  Ceramics,  Inc.  (Wkrs)  

Avery  Dennison  (Comp)  

West  Mill  Clothes,  Inc.  (Comp)  

Sanborn  (CO)  

Decibel  Products  (TX) 


Location 


W.  Hazleton,  PA  

Tagiak,  AK 

Wilhamspon,  MD  

Mt.  Pleasant.  lA  

Goldsboro.  NC 

Hopkinsville,  KY 

Anchorage,  AK  

Ketchikan,  AK 

Yakutat,  AK 

Anchorage,  AK  

Togiak,  AK  

Ravenswood,  WV 

Martt>oro,  MA  

Ft.  Worth,  TX  

Elmwood  Park,  NJ 

High  Point,  NC 

Kodiak.  AK  

Athens,  GA  

Euclid,  OH 

Secaucus.  NJ  

Baxter,  MN 

Lawrence,  KS 

Canton,  MA 

Pittsburgh,  PA 

Henderson.  NV  , 

Dover,  OH ; 

Ballground,  GA  

Suring,  Wl  

Swedest>oro,  NJ  ., 

Woodstock,  IL 

Sellersville,  PA 

Steilacoom,  WA  

Nonwalk,  CT  

Cellna,  TN 

Spartanburg,  SC  

Harmony,  PA  

Midland,  TX  

Jackson,  Ml  

Manteca.  CA 

San  Jose,  CA  '.... 

Hillsboro,  OR  

Houston.  TX 

Tempe.  AZ 

Benton,  AR  

Cowan,  TN 

Bartow,  FL  

Springfield.  MA  

Boca  Raton.  FL  

Alpena,  Ml   

Culpeper,  VA  i 

State  College,  PA  

Millord,  MA  

Woodside,  NY' 

Colorado  Spring,  CO  

Dallas,  TX  


Date  of 

Date  of 

institution 

petition 

01/22/2003 

01/20/2003 

01/22/2003 

01/17/2003 

01/22/2003 

01/21/2003 

01/22/2003 

01/14/2003 

01/22/2003 

12/20/2002 

01/22/2003 

01/20/2003 

01/22/2003 

01/21/2003 

01/22/2003 

01/21/2003 

01/22/2003 

01/21/2003 

01/22/2003 

01/16/2003 

01/22/2003 

01/17/2003 

01/23/2003 

12/23/2002 

01/23/2003 

01/22/2003 

01/23/2003 

11/27/2002 

01/23/2003 

01/14/2003 

01/23/2003 

01/20/2003 

01/23/2003 

01/15/2003 

01/23/2003 

01/20/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/10/2003 

01/23/2003 

01/18/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/08/2003 

01/23/2003 

01/14/2003 

01/23/2003 

01/21/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/09/2003 

01/23/2003 

01/09/2003 

01/23/2003 

01/13/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/17/2003 

01/23/2003 

01/10/2003 

01/23/2003 

01/15/2003 

01/23/2003 

01/21/2003 

01/23/2003 

01/23/2003 

01/23/2003 

01/22/2003 

01/23/2003 

01/09/2003 

01/23/2003 

12/09/2002 

01/24/2003 

01/23/2003 

01/24/2003 

01/23/2003 

01/24/2003 

01/20/2003 

01/24/2003 

01/23/2003 

01/24/2003 

01/16/2003 

01/24/2003 

01/21/2003 

01/24/2003 

01/20/2003 

01/24/2003 

01/21/2003 

01/24/2003 

12/05/2002 

01/24/2003 

01/22/2003 

01/24/2003 

01/17/2003 

01/24/2003 

01/16/2003 

01/24/2003 

01/23/2003 

01/24/2003 

01/23/2003 

01/24/2003 

01/22/2003 

(PR  Doc.  03-4267  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR  ~ 

Employment  and  Training 
Administration 

[TA-W-50,665] 

Deepweli  Tubular  Services,  Inc., 
Midland,  TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
23,  2003  in  response  to  a  worker 
petition  filed  by  a  worker  on  belialf  of 
the  workers  at  Deepwell  Tubular 
Services,  Inc.,  Midland,  Texas. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  31si  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[PR  Doc.  03-4278  Filed  2-21-03;  8:45  am] 
BILLING  CODE  4510-3&-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,453] 

Fun  Tees,  Inc.,  Distribution  Center, 
Concord,  NC;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  received  on  August  20, 
2002,  a  petitioning  worker  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Fun  Tees,  Inc.,  Distribution 
Center,  Concopd,  North  Carolina  was 
signed  on  July  31,  2002,  and  published 
in  the  Federal  Register  on  August  9, 
2002  {67  PR  51870). 

Piu-suant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 


(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

Workers  at  the  subject  facility  were 
engaged  in  the  shipping  and 
distribution  of  tee  shirts.  The  petition 
was  denied  because  the  petitioning 
workers  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Act. 

The  petitioner  requesting 
reconsideration  stated  that  she 
produced  neck  labels  and  hang  tags  at 
the  subject  facility  and  that  this 
production  was  shipped  abroad  diu-ing 
the  relevant  period.  Further  contact 
with  the  company  confirmed  that  the 
petitioner  did  produce  neck  labels  and 
hang  tags  at  the  Concord  facility  and 
that  this  production  did  shift  overseas 
within  the  relevant  period.  The  worker 
did  not  affix  labels  or  tags  to  the  tee 
shirts. 

Communication  with  the  company 
revealed  that  the  petitioning  worker's 
layoff  was  the  direct  result  of  a  shift  in 
subject  plant  production  of  neck  labels 
and  hang  tags  to  offshore  facilities. 
However,  the  neck  labels  and  hang  tags 
are  not  imported  back  to  the  United 
States,  but  affixed  to  tee  shirts  as  a 
finished  product.  The  tee  shirts  are  then 
imported  back  to  the  United  States. 
Increased  imports  of  finished  articles 
cannot  be  used  as  the  basis  for 
certification  of  workers  producing  a 
component  for  the  finished  article. 
Imports  of  tee  shirts  and  not  neck  labels 
and  hang  tags  must  be  considered  to 
meet  criterion  (3)  of  the  worker  group's 
eligibility  requirements  of  section  222  of 
the  Trade  Act. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application-is  denied. 

Signed  at  Washington,  DC,  this  3rd  day  of 
February  2003. 
Edward  A.  Tomcliick 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[PR  Doc.  03-4279  Piled  2-21-03;  8:45  am] 

BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,640] 

Halmode  Apparel,  Inc.,  Roanoke,  VA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  received  on  September 
5,  2002,  a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Halmode  Apparel  Inc., 
Roanoke,  Virginia  was  signed  on  August 
26,  2002,  and  published  in  the  Federal 
Register  on  September  10,  2002  (67  PR 
57456). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

II)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or   . 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Halmode  Apparel  Inc., 
Roanoke,  Virginia  engaged  in  activities 
related  to  the  distribution  of  apparel. 
The  petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 

The  petitioner  alleges  that  layoffs  at 
Halmode  Apparel  Inc.,  Roanoke, 
Virginia  were  "directly  related  to  the 
impact  of  imports".  The  petitioner 
stated  that  the  subject  facility  had  once 
served  as  a  production  facility  and  that 
that  production  had  been  shifted 
abroad. 

Since  that  production  ceased  in  1998, 
it  falls  outside  the  time  frame  of  this 
investigation. 

The  petitioner  also  alleges  that  the 
loss  of  jobs  at  the  subject  facility  was 
impacted  by  imports  due  to  the 
company  shifting  its  distribution 
services  to  a  location  that  was  more  cost 
effective  to  receive  import  shipments. 

As  the  worker  activity  that  was 
shifted  did  not  involve  production,  the 
shift  in  subject  firm  activities  is 
irrelevant. 
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Only  in  very  limited  instances  are 
service  workers  certified  for  TAA. 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

In  conclusion,  the  workers  at  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington.  DC,  this  3rd  day  of 
February.  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-4281  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,605] 

Jacksonville  Sewing  Center, 
Madisonviile,  TN;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
22,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  the  workers 
of  Jackson  Sewing  Center,  Madisonviile, 
Tennessee. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on 
December  4,  2002  (TA-W-42.256).  No 
new  information  or  change  in 
circumstances  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC.  this  31st  day  of 
January.  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-4276  Filed  2-21-03:  8:45  am| 

BILUNG  CODE  4Sia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,2341 

Joy  Mining  Machinery,  a  Division  of 
Joy  GlotMl,  Inc.,  Co.,  Mt.  Vernon,  IL; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  received  on  December 
4,  2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Joy  Mining  Machinery,  a 
Division  of  Joy  Global,  Inc.,  Co.,  Mt. 
Vofnon,  Illinois,  was  signed  on  August 
26,  2002,  and  published  in  the  Federal 
Register  on  September  10,  2002  (67  FR 
57456). 

Pursuant  to  29  CFR  90. 1 8(c) 
reconsideration  may  be  granted  under 
the  following  circvunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Joy  Mining  Machinery,  a 
Division  of  Joy  Global,  Inc.,  Co.,  Mt. 
Vernon,  Illinois  engaged  in  activities 
related  to  the  repair  and  rebuilding  of 
underground  coal  mining  equipment  for 
unrelated  producers.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 

The  petitioner  appears  to  claim  that 
layoffs  at  Joy  Mining  Machinery,  a 
Division  of  Joy  Global,  Inc.,  Co.,  Mt. 
Vernon,  Illinois,  were  the  result  of 
mining  machine  parts  arriving  from 
Mexico. 

As  the  subject  firm  does  not  produce 
original  parts,  but  repairs  existing  ones, 
the  function  of  subject  firm  workers  is 
not  considered  production;  thus,  the 
workers  do  not  produce  an  article  with 
the  meaning  of  Section  222(3)  of  the 
Trade  Act  of  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 


misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  13th  day  of 
February,  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  03-4288  Filed  2-21-03;  8:45  am] 

BIUJNG  CODE  4S10-«>-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,837] 

Kurt  Manufacturing  Company, 
Minneapolis,  MN;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  received  on  October  2, 
2002,  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Kurt  Manufacturing 
Company,  Minneapolis,  Minnesota  was 
signed  on  September  10.  2002,  and 
published  in  the  Federal  Register  on 
September  27,  2002  (67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Kurt  Manufacturing 
Company,  Minneapolis,  Minnesota, 
engaged  in  activities  related  to  screw 
and  precision  machine  parts,  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  was  not  met.  The  contributed 
importantly  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  Results 
.  of  the  survey  revealed  that  customers 
did  not  increase  their  imports  of 
competitive  products  during  the 
relevant  period.  The  subject  firm  did  not 
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import  screw  and  precision  machine 
parts  during  the  relevant  period.  A 
domestic  shift  in  production  was  cited 
as  the  cause  of  layoffs. 

In  requesting  reconsideration,  the 
petitioner(s)  alleged  that  a  company 
official  had  cited  overseas  competition 
as  a  factor  in  causing  the  layoffs  at  the 
Kurt  Manufacturing  Company, 
Minneapolis,  Minnesota,  plant. 

On  further  review,  including  contact 
with  a  company  official,  it  was 
confirmed  that  the  preponderance  in 
sales  and  employment  declines  during 
the  relevant  period  were  the  direct 
result  of  a  domestic  shift  in  production 
to  other  company  facilities  possessing 
excess  capacity.  The  facilities  did  not 
produce  products  like  or  directly 
competitive  with  what  the  subject  plant 
produced  prior  to  the  shift  in 
production.  Further,  it  was  confirmed 
that  the  company's  customer  base  did 
not  decline  during  the  relevant  period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington,  DC,  this  6th  day  of 
February,  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03^284  Filed  2-21-03;  8:45  am) 
BHJJNG  CODE  4510-»>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,695] 

P.CC.  Airfoils,  Inc.,  Minerva,  OH; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  received  on  September 
18,  2002,  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  P.CC.  Airfoils,  Inc.,  Minerva, 
Ohio,  was  signed  on  August  26,  2002, 
and  published  in  the  Federal  Register 
on  September  10,  2002  (67  FR  57455). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 


(1)  If  it  appears  on  th^  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  P.CC.  Airfoils,  Inc.,  Minerva, 
Ohio,  engaged  in  activities  related  to 
blades  and  vanes, for  aerospace  and  land 
based  turbo  engines,  was  denied 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  section 
222(3)  of  the  Trade  Act  was  not  met. 
The  contributed  importantly  test  is 
generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  Results  of  the  survey  revealed  that 
customers  did  not  increase  their  imports 
of  competitive  products  during  the 
relevant  period.  The  subject  firm  did  not 
import  blades  and  vanes  for  aerospace 
and  land  based  tiu-bo  engines  during  the 
relevant  period.  A  domestic  shift  in 
production  was  cited  as  the  cause  of 
layoffs. 

In  requesting  reconsideration,  the 
petitioner(s)  alleged  that  production 
equipment  had  been  moved  from  the 
subject  facility  to  an  offshore  facility. 
The  petitioners  further  allege  that 
company  officials  told  them  that  their 
production  work  was  shifting  to  this 
facility. 

Upon  contact  with  a  company  official, 
it  was  confirmed  that  the  production 
equipment  that  was  moved  was  shipped 
to  the  domestic  facility  cited  m  the 
original  investigation.  Further,  it  was 
confirmed  that  all  production  work  that 
was  shifted  fi-om  the  subject  facility  was 
transferred  to  this  same  domestic 
facility. 

The  petitioners  also  appear  to  claim 
that  the  company  has  purchased 
duphcate  tooling  for  a  foreign  facility 
for  the  purpose  of  producing  products 
like  or  directly  competitive  with  those 
produced  at  the  subject  firm. 

Upon  further  review,  it  was  revealed 
that  the  foreign  facility  mentioned  does 
not  produce  products  like  or  directly 
competitive  with  those  produced  by  the 
subject  firm. 

Finally,  the  petitioners  state  that 
employees  had  been  told  by  company 
officials  that  the  "finishing  department 
will  never  return  to  Minerva". 

Although  the  petitioners'  claim  in  this 
instance  may  be  correct,  it  is  irrelevant, 
as  it  has  already  been  established  that 
production  of  like  or  directly 
competitive  products  shifted  to  a 


domestic  facility.  No  plant  production 
shifted  to  a  foreign  facility. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington,  DC.  this  10th  day  of 
February,  2003. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  03-4282  Filed  2-21-03;  8:45  am] 

BH-UNG  CODE  4510-30-(> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,602] 

Porcelain  Products  Company, 
Macomb,  IL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
17,  2003  in  response  to  a  worker 
petition  filed  by  the  United  Steel 
Workers  of  America,  Local  86G  on 
behalf  of  workers  of  Porcelain  Products 
Company,  Macomb,  Illinois. 

The  petitioning  group  of  workers  is 
already  covered  by  an  earlier  petition 
filed  on  January  7,  2003  (TA-W-50,515) 
that  is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC,  this  29th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-4275  Filed  2-21-03;  8:45  am] 

BILUNG  COOE  4Sia-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,723] 

Snorkel  international,  Omniquip 
Textron,  Inc.,  Elwood,  KS;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  received  on  October  4. 
2002.  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Snorkel  International, 
Omniquip  Textron  Inc.,  Elwood,  Kansas 
was  signed  on  September  9,  2002,  and 
published  in  the  Federal  Register  on 
September  27,  2002  {67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Snorkel  International. 
Omniquip  Textron  Inc.,  Elwood, 
Kansas,  engaged  in  activities  related  to 
production  of  aerial  work  platforms, 
was  denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  was  not  met.  The  contributed 
importantly  test  is  generally 
demonstrated  through  a  survey  of  the 
customers  of  the  workers'  firm.  Results 
of  the  survey  revealed  that  customers 
did  not  increase  their  imports  of 
competitive  products  during  the 
relevant  period. 

In  requesting  reconsideration,  the 
petitioner  attached  a  copy  of  an  article 
taken  from  the  company  Web  site 
referring  to  a  significant  shift  in 
production  from  the  Kansas  facility  to 
New  Zealand. 

As  the  same  article  was  attached  to 
the  petition,  a  company  official  was 
contacted  during  the  initial 
investigation  to  clarify  the  facts  in  the 
Web  site  article.  The  official  revealed 
that,  there  is  a  company  facility  in  New 
Zealand,  but  it  does  not  service 
domestic  customers  and  the  company 


does  not  import  aerial  work  platforms 
from  this  facility  to  the  United  States. 

The  company  official  further 
indicated  that  the  article  in  question 
had  been  put  on  the  Web  site  without 
official  authorization  from  the  company 
and  was  purely  speculative. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify- 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington.  DC,  this  3rd  day  of 
February.  200,1. 
Edward  A.  Tomchick, 
Dirnctor.  Divi»ion  of  Tmde  Adjustment 
Assistant. 
|FR  Doc.  0.3-4283  Filed  2-21-03;  8:45  am) 

BILLING  CODE  4510-30-P 


America,  District  1 /Sub-District  3  on 
behalf  of  workers  at  Tristar  Refractories, 
Inc.,  Cincinnati,  Ohio.  Workers  at  the 
subject  firm  produced  isostatically 
pressed  ceramics. 

The  Department  of  Labor  issued 
negative  determinations  applicable  to 
the  petitioning  group  of  workers  on  July 
2,  2002  (TA-W-41,130).  No  new 
information  or  change  in  circumstances 
is  evident  which  would  result  in  a 
reversal  of  the  Department's  previous 
determination.  Consequently,  further 
investigation  would  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC.  this  3lst  day  of 
January.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance.  •        • 

IFRDoc.  0.3-4272  Filed  2-21-03;  8:45  am] 

BILLING  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,332] 

Tetley  USA,  Inc.,  Williamsport,  VA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
12,  2003  in  response  to  a  worker 
petition  filed  bv  a  company  official  on 
behalf  of  workers  at  Tetley  USA,  Inc., 
Williamsport,  Virginia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  27lh  day  of 
lanuary.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-4271  Filed  2-21-03;  8:45  ami 
BILUNQ  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,3801 

Tristar  Refractories,  Inc.,  Cincinnati, 
OH;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  3, 
2003  in  response  to  a  worker  petition 
filed  by  the  United  Steelworkers  of 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,664  and  TA-W-50,664A] 

Tyco  Healthcare  Retail  Group, 
Harmony,  PA;  Tyco  Healthcare  Retail 
Group,  East  Butler,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  23,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Tyco  Healthcare  Retail  Group, 
Harmony,  Pennsylvania,  and  East 
Butler,  Pennsylvania. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC.  this  31st  day  of 
January  2003,       • 
Richard  Churcli, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  0.3-4277  Filed  2-21-03;  8:45  ami 
BtLLINC  COOC  4910-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,519] 

Tyson  Foods,  Inc.,  Jacksonville,  FL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  8, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Tyson  Foods,  Inc., 
Jacksonville,  Florida. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  t)C,  this  29th  day  of 
lanuary,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-4274  Filed  2-21-03;  8:45  am) 
BILLING  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Workers 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Ace  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  fl. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  belo\Y, 
not  later  than  March  6.  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  6, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avertue,  NW..  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  24th  day  of 
January  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  Instituted  Between  01/13/2003  and  01/17/2003] 


TA-W 


50,542 

50,543 

50,544 

50,545 

50,546 

50,547 

50,548 

50,549 

50,550 

50.551 

50,552 

50,553 

50,554 

50,555 

50,556 

50,557 

50,558 

50.559 

50.560 

50,561 

50,562 

50,563 

50,564 

50,565 

50,566 

50,567 

50,568 

50,569 

50,570 

50.571 

50,572 

50,573 

50,574  . 

50,575 

50.576  , 

50.577  . 
50.578 


Subject  firm 
(petitioners) 


Wards  Cove  Packing  Company  (Comp)  

Prime  Manufacturing  Company  (Comp)  

Firestone  Tut)e  Company  (USWA)  

Weavexx,  Inc.  (Comp)' 

Emerson  Tool  Company  (Comp)  ....;...„ 

Byrd  Motor  Line,  Inc.  (Wkrs)  .^ 

Glister  Mary  Lee  Corporation  (AR)  .* 

Sweetheart  Cup  (Wkrs)  

Maine  Brand  Manufacturing,  Inc.  (Comp)  

Hayes  Co.,  Inc.  (The)  (KS) 

TMD  Friction,  Inc.  (Wkrs)  

Goodyear  Tire  and  Rubt)er  Co.  (USWA)  

Scotty's  Fashions  (UNITE)  

Jaurice,  Inc.  (UNITE) 

Stora  Enso  North  America  (Comp)  

Crane  Company  (Wkrs)  

Olofsson,  PCC  (UAW) 

Capitol  Engineering  (lAMAW)  

Crown  Pacific  and  Express  (OR)  

Douglas  Fumiture  of  California,  LLC  (Comp)  

Hubt)ell  Lighting,  Inc.  (IBEW)  

Plexus  Corporation  (Wkrs)  

Dana  Corporation  (Comp)  

ABM  Janitorial  Services  (Comp)  

Barrett  Business  Services,  Inc.  (USWIB) 

Firmenich,  Inc.  (Comp) 

SMTC  Mfg  Corporation  of  North  Carolina  (Comp) 

Datex-Ohmeda,  Inc.  (CO)  

All  U  Can  Handle  (Wkrs) 

Computer  Sciences  Corporation  (Wkrs)  

Scott  Mills  (Comp)  

Friwo-EMC,  Inc.  (Wkrs) 

Snap  On  Diagnostic  (Wkrs)  

ITT  Industries  (Comp)  

Great  Northern  Paper  Co.  (PACE)  

Trade  Wind  Apparel,  Inc.  (Comp)  

Cleveland  Chair  (Wkrs)  


Location 


Kodiak,  AK 

Lynn,  MA  

Russellville,  AR 

Wake  Forest,  NC  

Paris,  TN 

Lexington,  NC  

Wilson,  AR 

Conyers,  GA  

Uttleton,  ME 

Valley  Center,  KS  .... 

Dublin,  VA 

Union  City,  TN  

Palmerton,  PA  

Bangor,  PA  

Wise,  papids,  Wl  

Long  Beach,  CA  

Lansing,  Ml  

Brookfield,  Wl  

Gilchrist,  OR  

Redondo  Beach,  CA  . 

Martin,  TN 

Neenah,  Wl 

Crenshaw,  MS  

Greenville,  SC 

Easton,  MD 

Patillas,  PR 

Chariotte,  NC  

Louisville,  CO  

Pittsburgh,  PA 

Falls  Church.  VA  

Gastonia,  NC  ....: 

Cok)rado  Spring,  CO 

Elkhom,  Wl  

Rochester,  NY  

E.  Millinocket,  ME  

Commerce,  GA  

Madisonville,  TN  


Date  of 

Date  of 

institution 

petition 

01/13/2003 

01/10/2003 

01/13/2003 

01/13/2003 

01/13/2003 

01/07/2003 

01/13/2003 

01/07/2003 

01/13/2003 

01/10/2003 

01/13/2003 

01/10/2003 

01/13/2003 

01/10/2003 

01/14/2003 

01/10/2003 

01/14/2003 

01/09/2003 

01/14/2003 

01/13/2003 

01/14/2003 

01/10/2003 

01/14/2003 

01/09/2003 

01/14/2003 

01/06/2003 

01/14/2003 

01/06/2003 

01/14/2003 

01/13/2003 

01/14/2003 

11/04/2002 

01/14/2003 

01/09/2003 

01/15/2003 

11/19/2002 

01/15/2003 

01/14/2003 

01/15/2003 

01/09/2003 

01/15/2003 

01/14/2003 

01/15/2003 

01/14/2003 

01/15/2003 

01/09/2002 

01/15/2003 

12/09/2002 

01/15/2003 

11/19/2002 

01/15/2003 

01/07/2003 

01/15/20D3 

01/15/2003 

01/15/2003 

01/14/2003 

01/15/2003 

01/10/2003 

01/16/2003 

01/02/2003 

01/16/2003 

01/08/2003 

01/16/2003 

12/24/2002 

01/16/2003 

01/15/2003 

01/16/2003 

01/07/2003 

01/16/2003 

01/14/2003 

01/16/2003 

01/06/2003 

01/16/2003 

01/06/2003 
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Appendix — Continued 

[Petitions  Instituted  Between  01/13/2003  and  01/17/2003) 


TA-W 


50,579  . 
50,580. 

50.581  . 

50.582  . 
50,583. 
50,584. 
50.585. 
50.586. 
50.587. 
50.588. 
50.589. 
50,590. 
50,591  . 
50.592. 

50.593  . 

50.594  . 
50,595 
50,596 
50,597 
50,598 
50,599 
50.600 
50.601 
50,602 
50,603 


Subject  firm 
(petitioners) 


Thomson  60  Case.  LLC  (Comp)  

All  Steel  (USWA)  

Chapin  Mfg.,  Inc.  (Comp)  

Wright  Products/Truth  Hardware  (Wkrs) 

Ingersoll— Rand  (Wkrs)  

Lockheed  (Martin  (Wkrs)  

Skillers— C  and  S  Apparel,  Inc.  (Wkrs) .. 

F/V  Renaissance  (Comp) 

Moll  Industries  (Comp)  

Murray  Engineering,  IrK.  (Ml)  

VF  Playwear  (Wkrs)  

MSX  Intemational  (Ml)  

Minnotte  Machining  (IWA)  

Specialty  Minerals,  Inc.  (MN)  

Exemplar  Manufacturing  Co.  (Wkrs) 

Maxcess  Technologies,  Inc.  (Comp) 

Consolidated  Freighfways  (lAM)  

Reptron  Manufactunng  (MN) 

l-larnet  and  Henderson  Yarns  (Wkrs)  ... 

Blandin  Paper  Company  (MN)  

Pacifica  Mountain  Smith,  LLC  (Comp)  .. 

Nautilus  (Comp)  

Valeo  (Comp)  

Porcelain  Products  Company  (USWA)  . 
Matthew  J.  Pancratz  (Comp)  


Location 


Lancaster,  PA  

W.  Hazleton,  PA  .... 

Botavia,  NY 

Rice  Lake,  Wl  

Michigan  City,  IN  ... 

Tulsa.  OK 

Butler,  PA  

Kodiak,  AK 

Davie,  FL  

Flint,  Ml  

Danville,  VA  

Auburn  Hills,  Ml  

Fairmont,  WV 

Cloquet,  MN 

Ypsilanti,  Ml  

Summervllle,  SC  ... 

Richfield,  OH  

Hibbing,  MN  

Henderson,  NC  

Grand  Rapids,  MN 

Golden,  CO 

Sitka,  AK  

Ft.  Worth,  TX  

Macomb.  IL 

Homes,  AK  


Date  of 
institution 


01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
01/16/2003 
'01/16/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 
01/17/2003 


Date  of 
petition 


01/03/2003 
01/16/2003 
01/02/2003 
01/15/2003 
01/08/2003 
01/06/2003 
12/10/2002 
01/15/2003 
11/22/2002 
01/15/2003 
01/15/2003 
01/15/2003 
01/13/2003 
01/15/2003 
01/09/2003 
01/16/2003 
01/16/2003 
01/15/2003 
01/16/2003 
01/15/2003 
01/10/2003 
01/16/2003 
01/16/2003 
01/15/2003 
01/15/2003 


IFR  Doc.  03-4266  Filed  2-21-03:  8:45  ami 

WLUNG  COOE  4S10-30-M 


DEPARTMEffT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,398] 

<  West  Coast  Automation  Corporation, 
Goldendale,  WA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  19,  2002  in 
response  to  a  petition  filed  on  December 
18.  2002  on  behalf  of  workers  at  West 
Coast  Automation  Corporation. 
Goldendale.  Washington. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  31st  day  of 
January,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-4273  Filed  2-21-03;  8:45  am] 

B4LLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6537] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #65097J, 
Aleknagik,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #65097J.  Aleknagik. 
Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  mvestigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC,  this  27th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-4290  Filed  2-21-03;  8:45  am] 
BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6611] 

State  of  Alaska  Commercial  Fistieries 
Entry  Commission  Permit  #575460, 
Dillingham,  AK;  Notice  of  Temtination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #575460. 
Dillingham,  Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 


firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  27th  day  of 
January.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-4291  Filed  2-21-03;  8:45  am] 

BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6901] 

State  of  Alaska  Commercial  Fislteries 
Entry  Commission  Permit  #57588P, 
Naknek,  AK;  Notice  of  Tenmlnation  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57588P,  Naknek, 
Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  IXZ,  this  27th  day  of 
January.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-4292  Filed  2-21-03;  8:45  am] 
BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-71361 

State  of  Alaska  Commercial  Fistieries 
Entries  Commission  Permit  #S6230M, 
Dlillngtuim,  AK;  Notice  of  Termination 
of  InvestigatkMi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Conunercial  Fisheries  Entry 
Commission  Permit  #56230M, 
Dillingham,  Alaska. 

The  workers  stopped  fishing  in  July 
10  2001,  more  than  one  year  from  the 
September  5,  2002,  petition  date. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974,  as  amended,  provides  that  a   . 
certification  may  not  apply  to  a  worker 
whose  separation  from  employment 
occurred  more  than  one  year  prior  to  the 
date  the  petition  was  filed. 

Consequently,  further  investigation  in 
this  case  would  serve  no  piupose.  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  24th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-4293  Filed  2-21-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7225] 

State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit  #60833F, 
Egeglk,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 


response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen,  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #60833F,  Egegik, 
Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  27th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-4294  Filed  2-21-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administratkxi 


[NAFTA-7373] 

State  Of  Alaska  Commercial  Rsheries 
Entry  Commlsskm  Permit  #S7646A, 
Naknek,  AK;  Notice  of  Terminatkxi  of 
Investigation 

Piu-suant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA-    • 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5.  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #57646A,  Naknek, 
Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to«reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
January,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-4295  Filed  2-21-03;  8:45  am] 
BH-UNG  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7387] 

State  of  Alaslta  Commercial  Fisheries 
Entry  Commission  Permit  #664241, 
Naknek,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  5,  2002  in 
response  to  a  petition  filed  by  the 
Bristol  Bay  Native  Association  on  behalf 
of  Bristol  Bay  Salmon  fishermen.  State 
of  Alaska  Commercial  Fisheries  Entry 
Commission  Permit  #664241,  Naknek, 
Alaska. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Wa.shington,  DC,  this  27th  day  of 
lanuary,  200;i. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adiiislment  Assistance. 
|FR  Do«..  03-4296  Filod  2-21-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-6018] 

Johnson  Controls  International, 
Fullerton,  CA;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  August  20,  2002,  the 
International  Union,  United 
Automobile,  Aerospace  &  Agriculture 
Implement  Workers  of  America  (UAW), 
requested  administrative 
reconsideration  of  the  Department's 
denial  of  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  (NAFTA-TAA),  applicable 
to  workers  of  Johnson  Controls 
International,  Fullerton,  California.  The 
denial  notice  was  published  in  the 
Federal  Register  on  July  22.  2002  (67  FR 
47862). 


The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July  9. 
2002,  based  on  the  finding  that  there 
was  no  shift  in  production  to  Canada  or 
Mexico  and  imports  of  automotive 
batteries  from  Canada  and  Mexico  did 
not  contribute  importantly  to  worker 
separations  at  the  Fullerton  plant. 

To  support  the  request  for 
reconsideration,  the  union  provided 
additional  information,  which  was  not 
provided  during  the  initial 
investigation.  The  union  official 
indicated  that  the  company  had  entered 
into  a  joint  venture  with  another 
company  that  had  production  capacity 
in  Mexico.  As  a  result  of  this 
partnership,  Johnson  Controls  had 
replaced  batteries  produced  at  the 
subject  firm  with  Mexican  production. 

Upon  further  review  and  contact  with 
a  company  official,  it  was  revealed  that 
the  company  replaced  their  domestic 
production  of  dry  automotive  batteries 
with  dry  automotive  batteries  from  the 
affiliated  Mexican  plant,  leading  to 
layoffs  at  the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  from 
Mexico  of  dry  automotive  batteries 
contributed  importantly  to  the  decline 
in  production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Trade  Act.  I  make  the  following 
certification: 

"All  workers  of  Johnson  Controls 
Inlemationai,  Fullerton.  California,  who 
bet:ame  totally  or  partially  .separated  from 
employment  on  or  after  March  27.  2001, 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Se<:tion  223  of 
the  Trade  Act  of  1974. '■ 

Signed  in  Washington.  DC  this  10th  day  of 
February  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assrstance. 

IFR  Dor.  0.3-4289  Filed  2-21-03;  8:45  am) 
BILUNG  COOE  4510-3&-P 


concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  subchapter  D.  chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  23,  2002  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  NSI  Communications.  U.S. 
Broadband  Division,  San  Diego, 
California. 

The  Department  has  been  unable  to 
locate  an  official  of  the  NSI 
Communications  to  obta:in  the 
information  necessary  to  render  a 
determination  on  worker  group 
eligibility.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
lanuary.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  0.3^297  Filed  2-21-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7655] 

NSI  Communications,  U.S.  Broadband 
Division,  San  Diego,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request;  Submitted  for  Public 
Comment  and  Recommendations; 
Emergency  Evacuations  and  Mine 
Emergency  Evaluation  and  Fire- 
Fighting  Program  of  Instruction 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
formal,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  75.1501— Emergency 
Evacuations  and  75.1502— Mine 
Emergency  Evacuation  and  Fire- 
Fighting  Program  of  Instruction. 


DATES:  Submit  comments  on  or  before 
April  25,  2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst. 
Administration  and  Management,  1100 
Wilson  Boulevard,  Room  2171. 
Arlington.  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-Jane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr.  Management  Analyst,  Records 
Management  Group.  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration.  Room  2171. 1100 
Wilson  Boulevard.  Arlington.  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-fane@Msha.Gov  (Internet  E-mail). 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  the  recent  accidents  of 
September  2001  at  the  Jim  Walter 
Resources  Nq.  5  Mine  and  of  July  2000 
at  the  Willow  Creek  Mine,  MSHA  has 
determined  that  new  safety  standards 
are  necessary  to  further  protect  miners 
when  a  mine  emergency  presenting  an 
imminent  danger  to  miners  due  to  fire, 
explosion,  or  gas  or  water  inimdation 
occurs  which  requires  an  evacuation  of 
miners.  Miners  and  mine  operators  must 
be  able  to  rapidly  and  safely  respond  to 
emergency  situations  created  by  fire, 
explosion,  or  gas  or  water  inundation 
hazards,  and  initiate  an  immediate  mine 
evacuation  when  necessary  to  protect 
miners  from  the  grave  dangers  of 
remaining  underground  or  re-entering 
affected  areas  when  hazards  and 
conditions  arise  that  endanger  safety.  A 
rapid  and  planned  evacuation  of  all 
miners,  who  are  knowledgeable  about 
the  mine's  plan  for  mine  emergencies,  is 
essential  to  siuvival,  and  is  one  of  the 
last  safeguards  that  would  allow  miners 
to  exit  from  the  mine  under  extremely 
adverse  conditions.  The  current  lack  of 
such  knowledge,  and  demonstrated 
inability  to  quickly  initiate  and  properly 
conduct  a  mine  evacuation,  presents  a 
grave  danger  to  miners  who  work  in 
underground  coal  mines  when  a  mine 
fire,  explosion,  or  gas  or  water 
inundation  emergency  occurs. 

n.  Desired  Focus  of  Comments     — 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by  ' 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  {http://www.msha.gov)  and  then 
choosing  "Statutory  arid  Regulatory 
Information"  and  "Federal  Register 
Documents." 

in>  Current  Actions 

Section  75.1501(c).  required  the  mine 
operator  to  train  all  miners  about  the 
requirements  of  this  section  and  the 
identity  of  the  responsible  person(s) 
designated  by  the  operator  for  the  work- 
shift.  The  operator  also  is  required  to 
instruct  miners  of  any  change  in  the 
identity  of  the  responsible  person  before 
the  start  of  their  work-shift.  Section 
75.1502  broadens  existing  section 
75.1101-23  by  including  all  mine 
emergencies  created  as  a  result  of  a  fire, 
an  explosion,  or  gas  or  water 
inundation.  It  requires  revisions  to 
existing  fire-fighting  and  evacuation 
plans  to  address  these  emergencies, 
require  training  of  miners  regarding  the 
mine  emergency  evacuation  fire-fighting 
plan,  and  require  that  mine  operators 
train  miners  in  any  revisions  to  the  plan 
after  its  submission  to  MSHA  for 
approval. 

Section  75.1502(a)  requires  the 
operator  to  adopt  a  mine  emergency 
evacuation  and  fire-fighting  program. 
The  operator  is  required  to  train  all 
miners  in  the  proper  evacuation 
procedures  to  be  followed  in  the  event 
of  a  mine  emergency,  the  location  and 
use  of  fire-fighting  equipnient,  location 
of  escape-ways,  exits,  and  routes  of 
travel  to  the  surface.  All  miners  would 
be  trained  on  any  revisions  made  to  the 
program  of  instruction  after  it  has  been 
approved  by  MSHA  to  ensure  that 
miners  are  kept  aware  of  any  changes 
made  to  the  mine  emergency  evacuation 


and  fire-fighting  plan  after  they  have 
received  initial  training. 

Type  o/fleview:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Emergency  Evacuations  and 
Mine  Emergency  Evaluation  and  Fire- 
Fighting  Program  of  Instruction. 

OMB  Number:  1219-0137. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  664. 

Estimated  Time  Per  Respondent:  7.55 
minutes. 

Total  Burden  Hours:  5.010  hours. 

Total  Burden  Cost  (capital/startup):- 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become^  matter  of  public  record. 

Dated  at  Arlington.  Virginia,  this  14th  day 
of  February,  2003. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 

Management. 

IFR  Doc.  03-*268  Filed  2-21-03;  8:45  am) 

BILUNG  COOE  4S10-43-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  70-734] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
General  Atomics'  Request  To  Amend 
Special  Nuclear  Material  License  SNM- 
696 

I.  Introduction 

The  NRC  is  considering  an 
amendment  to  General  Atomics'  (GA's) 
NRC  Special  Nuclear  Material  License 
SNM-696.  The  proposed  amendment 
will  revise  the  material  possession 
limits  in  its  license  to  reflect  the  actual 
amount  of  inventory  currently  on  its 
site.  An  Enviroimiental  Assessment  (EA) 
was  performed  by  the  NRC  staff  in 
support  of  its  review  of  GA's  license 
amendment  request,  in  accordance  with 
the  requirements  of  10  CFR  Part  51 .  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  hnpact  (FONSI)  for  the 
proposed  licensing  action. 

n.  Supplementary  Information 

Background 

GA  was  formerly  authorized  by  the 
NRC  and  its  predecessor,  the  Atomic 
Energy  Commission,  to  use  special 
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nuclear  material  in  nuclear  fuel 
fabrication  and  research  and 
development  pursuant  to  its  license 
SNM-696.  However,  following 
submittal  by  GA  of  applications  dated 
September  26.  1995.  and  June  14  and 
July  19.  1996.  on  September  26.  1996. 
the  NRC  amended  GA's  license  to 
authorize  only  activities  incident  to 
decommissioning.  On  April  29,  1998, 
the  NRC  further  amended  GA"s  license 
to  incorporate  the  Decommissioning 
Plan.  63  FR  20671. 

Since  issuance  of  these  license 
amendments,  GA  has  decommissioned  a 
number  of  areas  of  its  site  and  has 
removed  a  significant  amount  of 


licensed  material.  GA  has  removed  this 
material  by  either  transferring  the 
material  to  licensed  recipients  or 
shippilig  the  material  to  a  licensed 
disposal  facility. 

By  license  application  dated  October 
31,  2002  (ADAMS  Accession  No. 
ML023160041),  GA  requested  that  its 
license  SNM-696  be  amended  to  reduce 
the  limits  in  its  license  to  reflect  the 
reduction  in  its  inventory  of  special 
nuclear  material  that  has  resulted  from 
its  ongoing  decommissioning  activities. 
The  initial  application  indicated  that 
the  license  authorized  GA  to  acquire, 
deliver,  receive,  possess,  use  and 
transfer  SNM.  GA  submitted  a  corrected 


application  dated  November  7,  2002 
(ADAMS  Accession  No.  ML023220032), 
deleting  the  words  "acquire,"  "receive." 
and  "use,"  from  the  initial  application, 
to  correctly  reflect  that  GA  is  authorized 
only  to  possess,  transfer,  and  ship 
special  nuclear  material. 

Identification  of  the  Proposed  Action 

The  proposed  action  would  be  to 
amend  GA's  license  to  reflect  the 
reduced  amount  of  special  nuclear 
material  remaining  on  its  site.  The 
previous  and  revised  possession  limits 
are  listed  in  the  following  table: 
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A.  Uranium 

B.  Uranium 
C  U-233 
D  Plutonium 

E.  Plutonium 

F.  Plutonium 

G.  Plutonium 


Revised  possession  limit 


Enriched  up  to  19.99%  U-235 

Enriched  20-100%  U-235 

Any 

Encapsulated  and/or  sealed  sources 

Bred  but  unseparated 

Plated  calibration  sources 

Solutions,  precipitates,  solids 


Less  than 
Less  than 
Less  than 
Less  than 
Less  than 
Less  than 
Less  than 


10  kilograms  U-235. 
1.000  gm.3 
100  gm  U-233.3 
100  gm  total  Pu.3 
50  gm  total  Pu.3 
5  grams  total  Pu.^ 
5  grams  total  Pu.^ 


1  Gram 

3?Km  total  quantity  ot  strategic  special  nuclear  material  possessed  at  any  one  time  must  be  less  than  1,000  grams  computed  by  the  for- 
mula Grams  =  grams  U-235  in  uranium  enriched  to  20%  or  more  plus  2  x  (grams  U-233  +  grams  plutonium). 


Purpose  and  Need  for  the  Proposed 
Action 

The  proposed  action  would  bring  the 
possession  limits  section  of  GA's  license 
into  conformance  with  the  amounts  of 
special  nuclear  material  actually 
remaining  on  site. 

Cumulative  Impacts 

NRC  has  found  no  other  current  or 
planned  activities  in  the  area  that  would 
result  in  cumulative  impacts. 

Alternatives  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
would  be  for  the  NRC  staff  to  deny  the 
licensee's  request.  The  licensee  would 
then  continue  to  be  authorized  to 
possess  larger  quantities  of  special 
nuclear  material  on  the  site;  however,  it 
would  also  continue  to  be  prohibited 
from  acquiring,  receiving,  or  using 
special  nuclear  material,  in  accordance 
with  its  current  license. 

Affected  Environment 

The  affected  environment  is  the  GA 
site  in  La  JoUa.  California.  It  is  described 
in  the  Site  Decommissioning  Plan,  dated 
October  11,  1996.  Since  the  Site 
Decommissioning  Plan  was  approved, 
GA  has  decontaminated  and 
decommissioned  several  areas  of  the 
site,  and  these  areas  have  been  released 
for  unrestricted  use  and  have  been» 
deleted  from  GA's  license. 


Environmental  Impacts  of  the  Proposed 
Action 

There  are  no  environmental  impacts 
of  the  proposed  action.  The  license 
amendment  revises  the  license  to  reflect 
the  current  condition  of  the  site,  and 
does  not  authorize  any  change  in 
activities. 

State  Consultation 

NRC  staff  discussed  this  proposed 
action  with  Ms.  Sudana  Kwok,  Project 
Manager  of  GA's  byproduct  material 
license  with  the  California  Department 
of  Health  Services,  Radiologic  Health 
Branch.  The  DHS/RHB  is  in  agreement 
with  the  proposed  action  and  has  no 
comments. 

III.  Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  staff  has  determined 
that  preparation  of  an  environmental 
impact  statement  is  not  warranted. 

rV.  Further  Information 

The  following  documents  are  related 
to  the  proposed  action. 

References 

Code  of  Federal  Regulations  (CFR) 
title  10,  chapter  I— Nuclear  Regulatory 


Commission,  part  51,  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions. 

Code  of  Federal  Regulations  (CFR) 
title  10,  chapter  I— Nuclear  Regulatory 
Commission,  part  70,  Domestic 
Licensing  of  Special  Nuclear  Material. 

General  Atomics,  Docket  No.  70-734; 
SNM-696;  Submittal  of  Corrected 
Revised  Section  1  (Material  License 
Limits)  of  Part  II  "Specifications 
Volume"  of  SNM-696,  November  7, 
2002  (ADAMS  Accession  No. 
023220032). 

Nuclear  Regulatory  Commission; 
General  Atomics  Amendment  75; 
December  9,  2002;  NRC  Form  374 
Sections  6.,  7..  and  8  (ADAMS 
Accession  No.  ML023250261). 

These  references  may  be  examined 
and/or  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852.  The 
references  with  ADAMS  accession 
numbers  may  also  be  viewed  in  the 
NRC's  Electronic  Public  Document 
Reading  Room  at  http://wvnv.nrc.gov/ 
reading-rm/adams.html.  Any  questions 
with  respect  to  his  action  should  be 
referred  to  Ms.  Mary  Adams.  Fuel  Cycle 
Facilities  Branch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Mail  Stop  T-8 


A33.  Washington,  DC  20555-0001. 
Telephone  (301)  415-7249. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Fuel  Cycle  Facilities  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03^262  Filed  2-21-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Opportunity  To  Comment  on 
Model  Safety  Evaluation  on  Technical 
Specification  Improvement  Regarding 
Scram  Discharge  Volume  Vent  and 
Drain  Valves  Actions  for  Boiling  Water 
Reactors  Using  the  Consolidated  Line 
Item  Improvement  Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE)  relating  to 
a  change  in  the  technical  specification 
(TS)  required  actions  for  inoperable  vent 
and  drain  valves  for  the  scram  discharge 
volume  (S.V.)  for  boiling  water  reactors 
(BWRs).  This  proposed  change  was 
proposed  for  incorporation  into  the 
standard  technical  specifications  (STS) 
by  the  BWR  Owners  Group  (BWROG) 
participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF— 404,  Revision  0.  The 
proposed  change  to  TS  would  allow 
isolation  of  one  or  more  S.V.  vent  or 
drain  lines  within  7  days  if  a  single  vent 
or  drain  valve  in  the  line  is  determined 
to  be  inoperable.  The  TS  for  most  BWRs 
do  not  currently  include  the  option  of 
isolating  a  vent  or  drain  line  but  instead 
require  restoring  a  single  inoperable 
S.V.  vent  or  drain  valve  to  operable 
status  within  7  days.  Requirements  are 
maintained  ta  isolate  a  line  within  8 
hours  if  both  vent  or  drain  valves  in  a 
line  are  inoperable.  This  notice  also 
includes  a  model  no  significant  hazards 


consideration  (NSHC)  determination 
relating  to  this  matter. 

The  purpose  of  these  models  is  to 
permit  the  NRC  to  efficiently  process 
proposed  amendments  to  incorporate 
this  change  into  plant-specific  "TS  for 
BWRs.  Licensees  of  nuclear  power 
reactors  to  which  the  models  apply 
could  request  amendments  conforming 
to  the  models.  In  such  a  request,  a 
licensee  should  confirm  the 
applicability  of  the  SE  and  NSHC- 
determination  to  its  reactor.  The  NRC 
staff  is  requesting  comments  on  the 
model  SE  and  model  NSHC 
determination  before  announcing  their 
availability  for  referencing  in  license 
amendment  applications. 
DATES:  The  comment  period  expires 
March  26.  2003.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  either  electronically  or  via 
U.S.  mail. 

Submit  written  comments  to:  Chief, 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  Mail  Stop:  T-6  D59. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Hand  deliver  comments  to:  11545 
Rockville  Pike.  Rockville.  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC's  Public  Document 
Room.  One  White  Flint  North,  Public 
File  Area  Ol  F21,  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland. 

Comin^nts  may  be  submitted  by 
electroitK:  mail  to  CLIIP@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Reckley.  Mail  Stop:  0-7D1, 
Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  telephone  (301)  415-1323. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 


Process  for  Adopting  Standard 
Technical  Specifications  Changes  for 
Power  Reactors."  was  issued  on  March 
20,  2000.  The  Consolidated  Line  Item 
Improvement  Process  (CLIIP)  is 
intended  to  improve  the  efficiency  and 
transparency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the  STS 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  includes  an  opportunity  for  the 
public  to  commekit  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  This  notice  is 
soliciting  comment  on  a  proposed 
change  to  the  STS  that  revises 
requirements  for  the  S^V.  vent  and  drain 
valves  for  BWRs.  The  CLIIP  directs  the   - 
NRC  staff  to  evaluate  any  comments  ■ 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
TSs  are  responsible  for  reviewing  the 
staffs  evaluation,  referencing  the 
applicable  technical  justifications,  and 
providing  any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  would  be 
processed  and  noticed  in  accordance 
with  applicable  rules  and  NRC 
procedures. 

This  notice  involves  changes  to 
required  actions  for  inoperable  S.V.  vent 
and  drain  valves  for  BWRs.  This 
proposed  change  was  proposed  for 
incorporation  into  the  STS  by  the 
BWROG  as  TSTF-404.  Revision  0.  The 
changes,  provided  in  terms  of  Limiting 
Condition  for  Operation  (LCO)  3.1.8  in 
the  STS  for  BWRs  are  provided  below: 

Current  Requirements 

LCO  3.1.8    Each  S.V.  Vent  and  Drain 
Valve  Shall  be  Operable 

Applicability:  Modes  1  and  2. 

Actions: 

Note:  Separate  Condition  Enfr\'  is  allowed 
for  each  S.V.  vent  and  drain  line. 


Condition 


A.  One  or  more  S:V.  vent  or  drain  lines  with  one  valve  inoper- 
able. 

B.  One  or  more  S.V.  vent  or  drain  lines  with  both  valves  inop- 
erable. 

C.  Required  Action  and  associated  Completion  Time  not  met  ... 


Required  action 


Completion 
time 


A.I     Restore  Valve  to  Operable  status 7  days 


8.1     Isolate  the  associated  line  

Note:  An  isolated  line  may  tie  unlsolated  under  administrative 

control  to  allow  draining  and  venting  of  the  S.V.  - 
C.I     Be  in  Mode  3 


8  hours 


12  hours. 
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Revised  Requirements 

LCO  3.1.8    Each  S.V.  Vent  and  Drain 
Valve  Shall  be  Operable 

Applicability:  Modes  1  and  2. 


Actions: 

Notes:  1.  Separate  Condition  Entry  is 
allowed  for  each  S.V.  vent  and  drain  line. 


2.  An  isolated  line  may  be  unisolated 
under  administrative  control  to  allow 
draining  and  venting  of  the  S.V. 


Condition 


A.  One  or  more  S.V.  vent  or  drain  lines  with  one  valve  Inoper- 
able. 

B.  One  or  more  S.V.  vent  or  drain  lines  with  both  valves  inop- 
erable. 

C.  Required  Action  and  associated  Completion  Time  not  met  ... 


Required  action 


A.I     Isolate  the  associated  line  

B.1     Isolate  the  associated  line  

C.I    Be  in  Mode  3  


Completion 
lime 


7  days. 
6  hours. 
12  hours. 


Applicability 

This  proposed  change  to  required 
actions  for  inoperable  S.V.  vent  and 
drain  valves  is  applicable  to  BWRs. 

The  CLIIP  does  not  prevent  licensees 
from  requesting  an  alternative  approach 
or  proposing  changes  other  than  those 
proposed  in  TSTF-404.  Variations  from 
the  approach  recommended  in  this 
notice  may,  however,  require  additional 
review  by  the  NRC  staff  and  may 
increase  the  time  and  resources  needed 
for  the  review. 

Public  Notices 

This  notice  requests  comments  from 
interested  members  of  the  public  within 
30  days  of  the  date  of  publication  in  the 
Federal  Register.  Following  the  staffs 
evaluation  of  comments  received  as  a 
result  of  this  notice,  the  staff  may 
reconsider  the  proposed  change  or  may 
proceed  with  announcing  the 
availability  of  the  change  in  a 
subsequent  notice  (perhaps  with  some 
changes  to  the  SE  or  proposed  NSHC 
determination  as  a  result  of  public 
comments).  If  the  staff  announces  the 
availability  of  the  change,  licensees 
wishing  to  adopt  the  change  will  submit 
an  application  in  accordance  with 
applicable  rules  and  other  regulatory 
requirements.  The  staff  will  in  turn 
issue  for  each  application  a  notice  of 
consideration  of  issuance  of  amendment 
to  facility  operating  license(s),  a 
proposed  NSHC  determination,  and  an 
opportunity  for  a  hearing.  A  notice  of 
issuance  of  an  amendment  to  operating 
license(s)  will  also  be  issued  to 
announce  the  revised  requirements  for 
each  plant  that  applies  for  and  receives 
the  requested  change. 


Proposed  Safety  Evaluation 

U.S.  Nuclear  Regulatory  Commission. 
Office  of  Nuclear  Reactor  Regulation, 
Consolidated  Line  Item  Improvement, 
Technical  Specification  Task  Force 
(TSTF)  Change  TSTF-^04,  Scram 
Discharge  Volume  Vent  and  Drain 
Valves 

1.0    Introduction 

By  application  dated  [  ],  [Licensee) 
(the  licensee)  requested  changes  to  the 
Technical  Specifications  (TSs)  for 
[facility).  The  proposed  changes  would 
revise  the  required  action  within  TS 
[3.1.8,  "Scram  Discharge  Volume  (S.V.) 
Vent  and  Drain  Valves")  for  the 
condition  of  having  one  or  more  S.V. 
vent  or  drain  lines  with  one  valve 
inoperable.  These  changes  are  based  on 
Technical  Specification  Task  Force 
(TSTF)  change  traveler  TSTF-404 
(Revision  0)  that  has  been  approved 
generically  for  the  BWR  [boijing  water 
reactor)/4[6)  Standard  Technical 
Specifications  (STS).  NUREG-1433 
[1434).  Revision  2.  A  notice  announcing 
the  availability  of  this  proposed  TS 
change  using  the  consolidated  line  item 
improvement  process  (CLIIP)  was 
published  in  the  Federal  Register  on  [  ) 
(xx  FR  yyyyy)- 
2.0     Regulatory  Evaluation 

NRC  regulations  and  review  standards 
such  as  Appendix  A.  "General  Design 
Criteria  for  Nuclear  Power  Plants,"  to  10 
CFR  Part  50  of  Title  10  of  the  Code  oF 
Federal  Regulations  (10  CFR),  include 
specific  requirements  for  reactor 
protection  and  reactivity  control 
systems.  The  reactor  protection  systems 
for  BWRs  use  a  hydraulic  system  to 
insert  control  rods  into  the  reactor  core. 
During  an  actuation  of  the  reactor 
protection  system  (a  scram),  water  is 
exhausted  from  the  control  rod  drive 
mechanisms  to  the  SDVs.  Proper 
maintenance  and  operation  of  the  SDVs 
in  terms  of  instrumentation  and  limiting 
water  volumes  are  essential  for  assuring 
the  reliability  of  the  reactor  protection 
system  (see  NRC  Bulletin  80-17. 


"Failure  of  Control  Rods  to  Insert 
During  A  Scram  at  a  BWR.  '  related 
Orders  to  specific  facilities,  and 
information  provided  in  plant  final 
safety  analysis  reports  and  TS  Bases). 
Maintaining  the  SDVs  to  fensure  that 
accumulated  water  does  not  hamper  or 
slow  the  insertion  of  control  rods 
requires  vent  and  drain  valves.  The  vent 
and  drain  valves  isolate  during  a  scram 
to  limit  the  amount  of  coolant 
discharged  so  that  adequate  core  cooling 
is  maintained  and  offsite  doses  remain 
within  regulatory  limits. 

Specific  regulatory  requirements  for 
S.V.  vent  and  drain  valves  are  defined 
in  TS  [3.1.8.  "Scram  Discharge  Volume 
(S.V.)  Vent  and  Drain  Valves.")  The 
existing  LCO  [limiting  condition  for 
operation]  (3.1.8),  requires  that  each 
S.V.  vent  and  drain  valve  be  operable. 
The  operability  of  all  S.V.  vent  and 
drain  valves  ensures  that  the  S.V.  vent 
and  drain  valves  will  close  during  a 
scram  to  contain  reactor  water 
discharged  to  the  S.V.  piping.  Since  the 
vent  and  drain  lines  are  provided  with 
two  valves  in  series,  the  single  failure  of 
one  valve  in  the  open  position  will  not 
impair  the  isolation  function  of  the 
system.  Additionally,  the  valves  are 
required  to  open  on  scram  reset  and 
during  plant  operation  to  control  the 
amount  of  water  accumulating  in  the 
S.V. 

If  one  or  more  S.V.  vent  and  drain 
lines  have  a  single  valve  that  is 
inoperable,  the  existing  required  action 
is  to  restore  the  valve(s)  to  operable 
status  within  7  days.  If  an  inoperable 
valve  is  not  restored  to  operable  status, 
a  plant  shutdown  to  MODE  3  is  required 
within  12  hours.  If  one  or  more  S.V. 
vent  or  drain  lines  have  both  valves 
inoperable,  the  associated  line  must  be 
isolated  within  8  hours.  In  this 
condition,  the  plant  is  allowed  to 
operate  indefinitely.  A  note  associated 
with  the  required  action  clarifies  that 
the  valves  may  be  opened  under 
administrative  controls  to  allow 
draining  of  the  S.V.  The  S.V.  vent  and 
drain  valve  actions  are  inconsistent  in 


that,  although  the  operational  and  safety 
concerns  are  similar  for  having  one  or 
both  valves  in  a  line  being  inoperable, 
the  actions  for  a  single  inoperable  valve 
do  not  allow  for  the  isolation  of  the  line 
and  administrative  controls  to  support 
the  draining  of  the  S.V. 

The  proposed  change  would  revise 
the  required  actions  to  be  more 
consistent  with  the  safety  significance  of 
one  inoperable  valve  in  a  S.V.  line 
versus  two  inoperable  valves  in  an  S.V. 
line. 

3.0    Technical  Evaluation 

The  proposed  changes  to  TS  3.1.8  are: 

1.  Required  Action  A.l  is  revised  bom 
restoring  the  single  inoperable  S.V.  vent 
and  drain  valve  in  one  or  more  S.V.  vent 
and  drain  lines  to  operable  status  to 
isolating  the  associated  line. 

2.  The  Note  to  Required  Action  B.l 
which  allows  an  isolated  line  to  be 
unisolated  imder  administrative 
controls  for  the  purpose  of  draining  and 
venting  the  S.V.  is  moved  to  a  note  that 
applies  to  both  Conditions  A  (single 
inoperable  valve)  and  B  (both  valves 
inoperable). 

With  one  S.V..  vent  or  drain  valve 
inoperable  in  one  or  more  lines,  the 
isolation  function  would  be  maintained 
since  the  redundant  valve  in  the 
affected  line  would  perform  its  safety 
function  of  isolating  the  S.V.  The 
ciurent  ACTION  statement  allows  7 
days  to  repair  the  inoperable  valve;  the 
proposed  change  is  to  allow  for  the 
isolation  of  the  affected  line  and 
continue  operation.  If  the  affected  line 
is  not  isolated  within  the  7  day  time 
period  (or  the  required  action  is  not 
required  because  the  valve  is  repaired), 
the  licensee  would  then  be  required  to 
proceed  to  MODE  3  in  the  next  12 
hours.  Maintaining  the  7  day 
Completion  Time  is  acceptable  because 
of  the  low  probability  of  the  concurrent 
events  of  a  scram  within  the  7days  of 
the  Completion  Time  and  a  failvue  of 
the  redundant  valve(s).  Alternately,  if 
the  inoperable  valve  was  initially 
closed,  there  would  generally  be  ample 
time  and  warning  available  to  drain  the 
S.V.  before  an  automatic  scram  due  to 
S.V.  high  level  would  occur. 

The  allowance  to  administratively 
open  a  line  that  is  isolated  to  comply 
with  the  actions  (tp  permit  draining  and 
venting  the  S.V.)  is  allowed  by  existing 
Required  Action  B.l.  This  allowance  is 
being  moved  to  apply  to  all  ACTIONS 
based  on  the  change  proposed  to  Action 
A.  This  would  allow  any  accumulated 
water  in  the  line  to  be  drained,  to 
preclude  a  reactor  scram  on  S.V.  high 
level.  A  reactor  scram  is  initiated  if  the 
S.V.  water  level  in  the  instrument 
volume  exceeds  a  specified  setpoint. 


The  setpoint  is  chosen  so  that  all  control 
rods  are  inserted  before  the  S.V.  has 
insufficient  volume  to  accept  a  full 
scram.  Regarding  the  isolation  of  the 
S.V.,  the  remaining  operable  S.V.  vent 
and  drain  valve(s)  would  close 
automatically  on  a  scram  signal  to 
isolate  the  lines.  Or,  if  both  valves  in  a 
line  were  inoperable  (and  opened  under 
this  provision),  the  reactor  coolant 
release  could  be  terminated  by  resetting 
the  scram  from  the  control  room,  or  by 
manually  closing  the  valves  locally. 
Resetting  the  scram  automatically  closes 
the  scram  outlet  valves,  isolating  the 
control  rod  drive  discharge  path  to  the 
S.V. 

Based  on  the  low  probability  of  an 
event  occurring  during  defined 
Completion  Time  associated  with  this 
condition,  the  subsequent  isolation  of 
the  affected  lines,  and  the  ability  to 
open  and  drain  the  lines  before  an 
automatic  scram  due  to  S.V.  high  water 
level,  the  proposed  change  maintains 
the  necessary  safety  features  and  is 
therefore  acceptable.  [Note-optional 
section  if  licensee  provides  markup  of 
affected  Bases  pages:  The  change  to  TS 
[3.1.8]  requires  that  the  licensee  revise 
the  discussion  in  the  associated  Bases 
section.  Although  the  licensee's 
application  included  possible  wording 
for  the  revised  Bases  discussion  for  TS 
[3.1.8],  the  licensee  will  formally 
address  the  change  to  the  Bases  in 
accordance  with  [the  Bases  Control 
Program  or  its  administrative  procedure 
for  revising  Bases].  The  staff  does  not 
believe  that  the  Bases  change  will 
require  prior  NRC  approval  when 
evaluated  against  the  criteria  in  10  CFR 
50.59,  "Changes,  tests,  and 
experiments."  and,  therefore,  agrees  that 
the  revision  of  the  Bases  to  TS  [3.1.8] 
should  be  addressed  separately  fivm 
this  amendment  and  should  be  included 
in  a  future  update  of  the  TS  Bases  in 
accordance  with  [the  Bases  Control 
Program  or  the  licensee's  administrative 
controls). 

4.0    State  Consultation 

In  accordance  with  the  Commission's 
regulations,  the  [  ]  State  official  was 
notified  of  the  proposed  issuance  of  the 
amendments.  The  State  official  had  [(1) 
no  comments  or  (2)  the  following 
comments — with  subsequent 
disposition  by  the  staff]. 

5.0    Environmental  Consideration 

The  amendments  change  a 
requirement  with  respect  to  the 
installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  The 
NRC  staff  has  determined  that  the 
amendments  involve  no  significant 


increase  in  the  amounts  and  no 
significant  change  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  that  there  is  no  significant  increase 
in  individual  or  cximulative 
occupational  radiation  exposure.  The 
Commission  has  previously  issued  a 
proposed  finding  that  the  amendments 
involve  no  significant  hazards 
consideration,  and  there  has  been  no 
public  comment  on  such  finding  (FR). 
Accordingly,  the  amendments  meet  the 
eligibility  criteria  for  categorical 
exclusion  set  forth  in  10  CFR 
51.22(c)(9).  Pursuant  to  10  CFR  51.22(b) 
no  environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  in  connection  with  the 
issuance  of  the  amendments. 

6.0    Conclusion 

The  Commission  has  concluded, 
based  on  the  considerations  discussed 
above,  that  (1)  there  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by 
operation  in  the  proposed  manner.  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations,  and  (3)  the  issuance  of  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

Proposed  No  Significant  Hazards 
Consideration  Determination 

Description  of  Amendment  Request: 
The  proposed  amendment  revises  TS 
[3.1.8,  "Scram  Discharge  Volume  (S.V.) 
Vent  and  Drain  Valves."]  to  allow  a  vent 
or  drain  line  with  one  inoperable  valve 
to  be  isolated  instead  of  requiring  the 
valve  to  be  restored  to  Operable  status 
within  7  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1. — The  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A  change  is  proposed  to  allow  the 
affected  S.V.  vent  and  drain  line  to  be 
isolated  when  there  are  one  or  more  S.V. 
vent  or  drain  lines  with  one  valve 
inoperable  instead  or  requiring  the  valve 
to  be  restored  to  operable  status  within 
7  days.  With  one  S.V.  vent  or  drain 
valve  inoperable  in  one  or  more  lines, 
the  isolation  function  would  be 
maintained  since  the  redundant  valve  in 
the  affected  line  would  perform  its 
safety  function  of  isolating  the  S.V. 
Following  the  completion  of  the 
required  action,  the  isolation  function  is 
fulfilled  since  the  associated  line  is 
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isolated.  The  ability  to  vent  and  drain 
the  SDVs  is  maintained  and  controlled 
through  administrative  controls.  This 
requirement  assures  the  reactor 
protection  system  is  not  adversely 
affected  by  the  inoperable  valves.  With 
the  safety  functions  of  the  valves  being 
maintained,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  significantly 
increased. 

Criterion  2.— The  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  a  change  in  the 
methods  governing  normal  plant 
operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Criterion '3.— The  proposed  change 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  proposed  change  ensures  that  the 
safety  functions  of  the  S.V.  vent  and 
drain  valves  are  fulfilled.  The  isolation 
function  is  maintained  by  redundant 
valves  and  by  the  required  action  to 
isolate  the  affected  line.  The  ability  to 
vent  and  drain  the  SDVs  is  maintained 
through  administrative  controls.  In 
addition,  the  reactor  protection  system 
will  prevent  filling  of  an  S.V.  to  the 
point  that  it  has  insufficient  volume  to 
accept  a  full  scram.  Maintaining  the 
safety  functions  related  to  isolation  of 
the  S.V.  and  insertion  of  control  rojis 
ensures  that  the  proposed  change  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

■    Dated  at  Rockville.  Maryland,  this  14th  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  H.  Ruland. 

Director.  Project  Directorate  IV.  Division  of 
Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  03-4263  Filed  2-21-03;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  4285] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
ACCESS  Program:  Indonesia, 
Philippines,  Serbia,  and  Southeast 
Europe 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  The  Office  of  Citizen 
Exchanges,  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  four  projects  under  the  new  ACCESS 
(Access  to  Community  and  Civic 
Enrichment  for  Students)  Program  in 
Indonesia,  Philippines,  Serbia,  and 
Southeast  Europe.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  Internal  i 

Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
recruit  and  select  youth  and  adult 
participants  in  the  ^ecified  countries 
and  to  provide  the  participants  with  a 
U.S. -based  exchange  project  focused  on 
civic  education,  leadership,  conflict 
resolution,  tolerance  and  respect  for 
diversity,  and  community  activisin. 

Program  Information 

Oveiview:  The  ACCESS  (Access  to 
Community  and  Civic  Enrichment  for 
Students)  Program  is  an  exchange 
program  model  that  enables  teenagers 
(ages  15-17)  and  adult  educators  to 
participate  in  intensive,  thematic, 
month-long  projects  in  the  United  States 
that  complement  a  more  formal 
education  in  the  principles  of  a  civil 
society.  Participants  will  be  engaged  in 
a  variety  of  activities  such  as 
workshops,  community  and/or  school- 
based  programs,  cultural  activities, 
seminars  and  other  activities  designed 
to  achieve  the  projects'  stated  goals  and 
objectives.  Opportunities  for 
participants  to  interact  with  American 
youth  and  adult  educators  will  be 
included  whenever  appropriate. 

The  goals  of  the  programs  are: 

(1)  To  develop  a  sense  of  civic 
responsibility  and  commitment  to 
community  development  among  youth: 

(2)  To  foster  relationships  among 
youth  from  different  ethnic,  religious, 
and  national  groups; 

(3)  To  promote  mutual  understanding 
between  the  United  States  and  the 
people  of  other  countries. 

Applicants  should  identify  their  own 
specific  objectives  and  measurable 
outcomes  based  on  these  program  goals 
and  the  project  specifications  provided 
in  this  solicitation. 


Should  organizations  wish  to  apply 
for  more  than  one  project,  they  must 
submit  a  separate  proposal  for  each. 
Each  of  the  four  projects  will  be  judged 
independently  and  proposals  for  a 
particular  country  or  region  will  be 
compared  only  to  proposals  for  the  same 
country  or  region. 

Project  A:  Indonesia.  Total  funding: 
$500,000.  45-70  participants  total. 
Applicants  should  propose  a  U.S. 
program  in  summer  2004.  ECA  may 
award  one  or  two  grants.  Therefore,  an 
organization  may  apply  to  conduct  the 
entire  project,  or  it  may  apply  to  work 
with  a  fraction  of  the  participant 
numbers  specified  and  request  a 
commensurate  grant  amount  using  this 
per  capita  range:  $7,140-$11,100. 
Requests  for  less  thaA  the  full  amount 
should  not  exceed  60%  of  the  total 
funding  available.  The  Bureau  reserves 
the  right  to  adjust  grant  amounts  should 
it  choose  to  fund  more  than  one 
proposal  under  each  project. 

Project  B:  Philippines.  Total  funding: 
$200,000.  30-40  participants. 
Applicants  should  propose  a  U.S. 
program  between  January  and  June 
2004.  ECA  intends  to  award  only  one 
grant. 
-     Project  C:  Serbia.  Total  funding: 
$198,000.  30-40  participants. 
Applicants  should  propose  a  U.S. 
program  in  spring  2004.  ECA  intends  to 
award  only  one  grant. 

Project  D:  Southeast  Europe.  Total 
funding:  $595,000.  96-120  participants. 
Applicants  should  propose  a  U.S.- 
program  in  summer  2004.  ECA  may 
award  one  or  two  grants.  Therefore,  an 
organization  may  apply  to  conduct  the 
entire  project,  or  it  may  apply  to  work 
with  a  fraction  of  the  participant 
numbers  specified  and  request  a   . 
commensurate  grant  amount  using  this 
per  capita  range:  $4,960-$6,200. 
Requests  for  less  than  the  full  amount 
should  not  exceed  60%  of  the  total 
funding  available.  The  Bureau  reserves 
the  right  to  adjust  grant  amoimts  should 
it  choose  to  fund  more  than  one 
proposal  under  each  project. 

Although  all  countries  or  entities  in 
Southeast  Europe  are  potentially  eligible 
for  this  regional  project,  ECA  anticipates 
the  following  will  be  included: 
Macedonia,  Romania,  Albania,  Bulgaria. 
Kosovo,  Serbia  and  Montenegro. 

Note:  The  Bureau's  ability  to  carry  out 
these  programs  is  dependent  upon  the 
availability  of  funds  and  the  fulfillment  of 
cerlification  requirements  contained  in 
pending  legislation. 

For  all  four  projects,  applicants  must 
demonstrate  their  capacity  for  doing 
projects  of  this  nature,  focusing  on  three 
areas  of  competency:  (1)  Provision  of 
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programs  aimed  at  achieving  the  goals 
and  themes  outlined  in  this  document; 
(2)  age-appropriate  programming  for 
youth;  and  (3)  work  in  Indonesia,  the 
Philippines.  Serbia  or  Southeast  Europe. 
Applicants  need  to  have  the  necessary 
capacity  in  the  geographic  areas  from 
which  participants  will  be  recruited  or 
a  partnered  institution  with  the 
requisite  capacity  to  recruit  and  select 
participants  for  the  program  and  to 
provide  follow-on  activities. 

The  Bureau  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  The  Bureau  also  reserves  the 
right  to  renew  this  grant  in  future  years 
contingent  upon  the  successful 
performance  of  the  grant  recipient  and 
the  availability  of  funding. 

Guidelines 

Grants  should  begin  on  or  about  July 
1,  2003,  subject  to  the  availability  of 
funds.  The  grant  period  will  be  12-16 
months  in  duration,  as  appropriate. 

In  pursuit  of  the  goals  outlined  above, 
the  programs  will  include  the  following: 

•  Recruitment  and  selection  of  youth 
and  adult  educators  from  the 
appropriate  geographic  regions. 

•  A  pre«departure  orientation 
program 

•  Designing  and  planning  of  activities 
that  provide  a  substantive  program  on 
leadership  development,  civic 
education,  community  service,  and 
conflict  resolution.  Some  activities 
should  be  school  and/or  community- 
based,  as  feasible,  and  the  projects  will 
involve  as  much  interaction  with 
American  peers  as  possible. 

•  Logistical  arrangements,  home-stay 
arrangements  (as  appropriate)  and/or 
other  accommodation,  provisions  for 
religious  observance,  disbursement  of 
stipends/per  diem,  local  travel,  and 
travel  between  sites. 

•  Follow-on  activities  in  the 
participants'  geographic  areas  designed 
to  reinforce  the  ideas.,  values  and  skills 
imparted  during  the  U.S.  program. 

Recruitment  and  Selection:  The  grant 
recipients  will  manage  the  recruitment 
and  merit-based  selection  of 
participants  in  cooperation  with  the 
Public  Affairs  offices  at  the  U.S. 
Embassies  or  other  USG  representative 
offices  overseas.  Organizers  must  strive 
for  the  broadest  regional  and  ethnic 
diversity.  The  Department  of  State  and/ 
or  its  overseas  representatives  reserve 
final  approval  of  all  selected 
delegations. 

Participants:  The  participants  will  be 
teenagers  aged  15  to  17,  who  have 
demonstrated  leadership  aptitude  and 
an  interest  in  community  service,  and 


adults  who  are  teachers,  school 
administrators,  and/or  community 
leaders  who  work  with  youth.  The  ratio 
of  students  to  adults  will  be 
approximately  5:1. 

Criteria  for  selection  of  participants 
will  be  leadership  skills,  an  interest  in 
service  to  the  community,  strong 
academic  and  social  skills,  overall 
composure,  openness  and  flexibility  and 
English  proficiency  (for  Philippines. 
Serbia,  and  Southeast  Europe  only). 

Groups:  Applicants  should  present 
ideas  on  dividing  the  participants  in 
each  project  into  smaller  groups  of 
about  12-15  individuals  for  both 
logistical  and  pedagogical  reasons. 
Groups  will  be  as  mixed  as  is  feasible 
(adults/youth,  geographic,  ethnicity, 
religious  background,  etc.). 

U.S.  Program:  The  projects  may  take 
place  in  one  or  two  communities  and 
should  offer  the  participants  exposure  to 
the  variety  of  American  life.  The 
program  should  focus  primarily  on 
interactive  activities,  practiced 
experiences,  and  other  hands-on 
opportunities  to  learn  about  the 
fundamentals  of  a  civil  society, 
community  service,  conflict  resolutibn, 
tolerance  and  respect  for  diversity,  and 
building  leadership  skills.  Suggestions 
include  simulations,  a  volunteer  service 
project,  and  leadership  training 
exercises.  All  programming  should 
include  American  participants  wherever 
possible.  Cultural  and  recreational 
activities  will  balance  the  schedule. 
Please  see  the  POGI  for  more  details. 

Follow-on  Activities  and  In-Country 
Programming:  Follow-on  programming 
for  U.S.  program  alumni  is  essential, 
and  additional  in-countrj'  programming 
is  strongly  recoimnended.  Applicants 
may  present  creative  and  effective  ways 
to  address  the  project  themes,  for  both 
program  participants  and  their  peers,  as 
a  means  to  amplify  the  program  impact. 

Applicants  are  invited  to  submit 
proposals  for  one  or  more  of  the  four 
projects  announced  here  (a  separate 
proposal  for  each  project).  Each  project 
differs  in  a  number  of  respects. 
Attributes  specific  to  each  project  are  as 
follows: 

A:  Indonesia 

Objective:  To  introduce  students  and 
educators  ft-om  Indonesian  pesantren 
(Islamic  boarding  schools)  to  the 
principles  of  civic  education,  civil 
society,  and  youth  leadership  as  they 
are  practiced  in  the  United  States. 

Participants:  38-58  students  and  7-12 
educators  who  have  demonstrated  an  , 
interest  in  playing  a  role  in  their 
communities.  Given  the  religious  and 
cultural  conventions  of  pesantren 
students,  the  adult  participants  will  also 


need  to  serve  as  chaperones  and 
advisors. 

B:  Philippines 

Objective:  To  advance  a  dialogue  and 
a  degree  of  mutual  understanding 
between  Muslim  and  non-Muslim  youth 
from  the  Autonomous  Region  of  Muslim 
Mindanao  and  surrounding  provinces, 
leading  to  a  strategy  to  implement 
cooperatively  after  re-entry. 

Participants:  25-30  teenagers  and  5- 
10  educators.  Educators  should  have 
demonstrated  conflict  resolution 
experience  and  expect  to  remain  in 
positions  where  they  cem  continue 
working  with  youth  on  matters  related 
to  conflict  resolution  and  inter-ethnic 
imderstanding.  The  group  should  be 
evenly  divided  between  Muslim  and 
non-Muslim  participants  (both  youth 
and  adults).  It  is  desirable  that  2-3 
participants  attend  or  teach  at  the  same 
school  or  live  in  the  same  community  so 
that  they  can  support  each  other  upon 
return. 

C:  Serbia 

Objective:  To  present  opportunities  to 
youth  and  educators  to  learn  about 
citizen  activism  and  leadership  through 
substantive  program  sessions,  school- 
based  activities,  and  exposure  to  models 
of  leadership. 

Participants:  23-33  students  and  5-10 
educators  selected  from  seven  to  ten   **i- 
geographically  and  ethnically  diverse 
cities  in  the  Republic  of  Serbia.  (Note: 
Individuals  from  the  Republic  of 
Montenegro  or  from  Kosovo  are  not 
eligible,  as  funding  for  those  entities  is 
handled  separately.)  For  this  project,  the 
ratio  of  students  to  Jeachers  may  be  3:1 , 
4:1,  or  5:1.  Between  three  and  five 
participants,  at  least  one  of  whom  is  a 
teacher,  should  be  chosen  from  each 
city  or  town,  as  those  who  attend/teach 
at  the  same  school  or  live  in  the  same 
community  will  be  able  to  support  each 
other  upon  their  return. 

D:  Southeast  Europe 

Objective:  To  bring  together 
participants  from  across  the  Balkans  to 
study  youth  activism,  civic 
participation,  and  the  rights  and 
responsibilities  of  citizens  in  a 
democracy,  and  to  develop  leadership 
skills. 

Participants:  80-100  students  and  16- 
20  educators/community  leaders  who 
have  a  demonstrated  interest  in 
leadership  and  who  represent  the 
geographic,  ethnic,  and  religious 
diversity  of  the  Balkans. 

Proposals  must  demonstrate  how  the 
stated  objectives  will  be  met.  The 
proposal  narrative  should  provide 
detailed  information  on  the  major 
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program  activities,  and  applicants 
should  explain  and  justify  their 
programmatic  choices.  Programs  must 
comply  with  J-1  visa  regulations.  Please 
be  sure  to  refer  to  the  complete 
Solicitation  Package— this  RFGP.  the 
Project  Objectives,  Goals,  and 
Implementation  (POGI),  and  the 
Proposal  Submission  Instructions 
(PSI) — for  further  information. 

Budget  Guidelines 

The  funding  available  for  these 
projects  is  $500,000  for  Indonesia, 
$200,000  for  the  Philippines,  $198,000 
for  Serbia,  and  $595,000  for  Southeast 
Europe.  EGA  intends  to  award  between 
four  and  six  grants  for  the  four  projects 
under  the  ACCESS  Program  announced 
in  this  RFGP.  The  Biueau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds. 

The  Bureau  anticipates  awarding  four 
or  more  grants  exceeding  $60,000  each 
under  this  competition.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchanges 
be  limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  are  not 
eligible  to  apply  under  this  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
program,  administrative,  and  cost- 
sharing  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 

Please  be  sure  to  refer  to  the  complete 
Solicitation  Package.  The  POGI  outlines 
allowable  costs;  the  PSI  offers  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-03-31. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Youth  Programs  Division,  Office  of 
Citizen  Exchanges,  ECA/PE/C/PY,  Room 
568,  U.S.  Department  of  State,  301  4th 
Street,  SW'.,  Washington,  DC  20547, 
(202)  619-6299,  fax  (202)  619-5311.  E- 
mail:  npleasan@pd.state.gov  io  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  the  Bureau 
program  officers  on  all  other  inquiries 
and  correspondence. 


Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Biu^au 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  ft-om  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiu-al  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
April  11,  2003.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  proposal,  one  fully-tabbed 
copy,  and  six  copies  of  the  application 
with  Tabs  A-E  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/PY-03-31.  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
executive  summary,  proposal  narrative, 
budget  section,  resumes,  and  any 
important  appendices  as  e-mail 
attachments  in  Microsoft  Word  and 
Excel  to  the  following  e-mail  address: 
npleasan@pd.state.gov.  In  the  e-mail 
message  subject  line,  include  the 
reference  number  (ECA/PE/C/PY-03- 
31)  and  the  country/ region  for  which 
you  are  applying.  The  Bureau  will 
transmit  these  files  electronically  to  the 
public  affairs  sections  of  the  relevant 
U.S.  embassies  for  review,  with  the  goal 
of  reducing  the  time  it  takes  to  get 
embassy  conunents  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiuaged  to  adhere  to  the 


advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  bave  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Govemiog  the  |  Visa 

The  Office  of  Citizen  Exchanges, 
Youth  Programs  Division  of  the  Bureau 
of  Educational  and  Cultural  Affairs  is 
the  official  program  sponsor  of  the 
exchange  program  covered  by  this 
RFGP,  and  an  employee  of  the  Bureau 
will  be  the  "Responsible  Officer"  for  the 
program  under  tbe  terms  of  22  CFR  part 
62,  which  covers  the  administration  of 
the  Exchange  Visitor  Program  (J  visa 
program).  Under  the  terms  of  22  CFR 
part  62,  organizations  receiving  grants 
under  this  RFGP  will  be  third  parties 
"cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
program."  The  actions  of  grantee 
program  organizations  shall  be 
"imputed  to  the  sponsor  in  evaluating 
the  sponsor's  compliance  with"  22  CFR 
part  62.  Therefore,  the  Bureau  expects 
that  any  organization  receiving  a  grant 
imder  this  competition  will  render  all 
assistance  necessary  to  enable  the 
Bureau  to  fully  comply  with  22  CFR 
part  62  et  seq.  The  Bureau  of 
Educational  and  Cultural  Affairs  places 
great  emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantee  program  organizations  and 
program  participants  to  all  regulations 
governing  the  J  visa  program  status. 
Therefore,  proposals  should  explicitly 
state  in  writing  that  the  applicant  is 
prepared  to  assist  the  Bureau  in  meeting 
all  requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  part  62. 
If  the  applicant  has  experience  as  a 
designated  Exchange  Visitor  Program 
Sponsor,  the  applicant  should  discuss 
their  record  of  compliance  with  22  CFR 
part  62  et.  seq.,  including  the  oversight 
of  their  Responsible  Officers  and 


Alternate  Responsible  Officers, 
screening  and  selection  of  program 
participants,  provision  of  pre-arrival 
information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

The  Office  of  Citizen  Exchanges. 
Youth  Programs  Division  of  EGA  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program  for 
obtaining  J-1  visas. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD — SA— 44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Biueau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants)  resides  with  the 
Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea:  The 
proposed  program  should  be  well 
developed,  respond  to  design  outlined 
in  the  solicitation,  and  demonstrate 
originality.  It  should  be  clearly  and 
accurately  written,  substantive,  and 
with  sufficient  detail.  Proposals  should 
exhibit  originality,  substance,  precision, 
and  relevance  to  the  Bureau's  mission. 

2.  Program  planning:  A  detailed 
agenda  and  work  plan  should  clearly 
demonstrate  how  project  objectives  .will 
be  achieved.  The  agenda  and  plan 
should  adhere  to  the  program  overview 


and  guidelines  described  above.  The 
substance  of  workshops,  seminars, 
presentations,  school-based  activities, 
and/ or  site  visits  should  be  described  in 
detail. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Support  of  diversity:  The  proposal 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and, understanding  of 
diversity  in  program  content. 
Applicants  should  demonstrate 
readiness  to  accommodate  participants 
with  physical  disabilities. 

5.  Institutional  capacity  and  track 
record:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  goals.  The  proposal  should 
demonstrate  an  institutional  record, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
Bureau's  Office  of  Contracts.  The 
Bureau  will  consider  the  past 
performance. 

6.  Cross-cultural  sensitivity  and  area 
expertise:  Applicants  must  demonstrate 
their  understanding  of  the  area  in  which 
they  propose  to  work  and  should 
demonstrate  sensitivity  to  participants' 
values,  customs,  and  life  experiences  in 
the  programming. 

7.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  a  Bureau- 
supported  follow-on  visit  by  project 
staff  to  the  relevant  country  or  region, 
plus  a  plan  for  continued  follow-on 
activity,  not  necessarily  with  Bureau 
support,  that  insures  that  this  program 
is  not  an  isolated  event. 

8.  Project  evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
The  proposal  should  include  a  draft 
survey  questionnaire  or  other  technique 
plus  description  of  a  methodology  to 
use  to  link  outcomes  to  original  project 
objectives.  The  grant  recipient  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded. 

9:  Cost-effectiveness  and  cost  sharing: 
The  applicant  should  demonstrate 
efficient  use  of  Bureau  funds.  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
The  proposal  should  maximize  cost- 
sharing  through  other  private  sector 


support  as  well  as  institutional  direct 
funding  contributions,  which 
demonstrates  institutional  and 
conununity  commitment. 

10.  Value  to  U.S. -Partner  Country 
Relations:  The  proposed  project  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  coimtry. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu-al  interests, 
developments,  and  achievements  of  the 
peophe  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation.  The  funding  authority  for 
the  Serbia  and  Southeast  Europe 
projects  is  provided  through  Support  for 
East  European  Democracy  (SEED) 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  February  14.  200.3. 
Patricia  S.  Harrison. 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
(FR  Doc.  03-4305  Filed  2-21-03;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  4284] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Partners  in  Education  Program 

agency:  Department  of  State. 
ACTION:  Notice. . 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Biu^au  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Partners  in  Education  (PiE)  Program. 
The  goal  of  PiE  is  for  Eurasian  educators 
to  learn  about  secondary-level 
citizenship  education,  curriculum 
development,  and  teaching 
methodologies  in  the  U.S.,  and  to 
establish  professional  partnerships  with 
U.S.  teachers  and  teacher-trainers  in 
schools,  universities,  and  communities. 

Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  administer  this  citizenship 
education  project,  which  includes  the 
following  four  components:  A  U.S.- 
based  six-week  professional  internship 
program  for  approximately  56  English- 
language  proficient,  secondary  school 
teachers,  administrators,  and  teacher 
trainers  from  Armenia.  Azerbaijan. 
Georgia,  Kyrgyzstan,  Ukraine  and 
Uzbekistan;  a  two-week  in-country 
workshop  in  each  region,  taught  by 
Eurasian  participants  from  the  initial 
U.S. -based  component  for 
approximately  160  non-English- 
speaking  social  science  educators:  a 
two-week  exchange  for  approximately 
16  U.S.  educators  who  hosted  the 
Eurasians  during  their  stay  in  the 
United  States  to  travel  to  the  Eurasian 
visitors'  schools:  and  a  three-week 
program  for  approximately  27  non- 
English-speaking  Eurasian  school 
directors.  Please  refer  to  the 
accompanying  POGI  for  an  exact 
breakdown  of  participant  numbers. 
Proposals  relating  to  the  teaching  of 
English  or  English  as  a  foreign  language 
(EFL)  are  not  eligible. 

Recruitment  for  the  U.S. -based  cycles 
should  begin  in  fall  2003.  The  grantee 
organization  will  be  expected  to  recruit 
in  the  Eurasian  countries  listed  above  in 
consultation  with  the  Bureau  of 
Educational  and  Cultural  Affairs  and  the 
Public  Affairs  Sections  within  U.S. 
embassies  in  these  Eurasian  countries. 
Selection  of  Eurasian  participants  for  all 
components  will  be  merit-based  with  a 
fair  representation  of  large  emd  small 
"oblasts." 

The  program  should  encourage 
participants  to  establish  contacts  in  the 


U.S.  that  will  foster  ongoing  school  and 
community  partnerships  upon  their 
return  to  Eurasia.  It  is  intended  to 
promote  democratic  relations  in 
Eurasian  schools,  including  parental 
involvement,  and  build  upon  the 
Bureau's  existing  linkages  with  Eurasian 
secondary  schools.  (Specific  school 
information  is  not  needed  for  purposes 
of  the  proposal.)  Proposals  should 
address  benefits  and  impact  of  the 
various  program  components  on  the 
participants  as  well  as  the  U.S.  and 
Eurasian  schools. 

Program  Information 

U.S.-Based  Educator  Internship 

The  grantee  organization  should 
coordinate  a  six-week  U.S. -based 
program  for  English-speaking  teachers 
of  social  studies,  American  studies  or 
civic  education,  and  administrators  of 
secondary'  schools,  professors  or 
instructors  at  teacher  training  institutes, 
or  other  education  professionals  actively 
involved  in  citizenship  education.  After 
an  academically-focused  orientation  in 
Washington.  DC,  Eurasian  participants 
will  be  placed  in  small  groups  in  school 
districts  in  the  U.S.  and  provided  with 
internships  at  local  high  schools  to 
experience  U.S.  educational 
communities  and  related  democratic 
institutions.  Internships  must  include 
individual  partnering  with  mentor 
teachers  to  observe  social  science 
classrooms,  as  well  as  confer  and  teach 
collaboratively  with  mentors.  In 
addition,  activities  should  include 
participation  in  at  least  five  days  of 
professional  development  (especially 
Training  of  Trainer  seminars)  designed 
by  the  host  schools  or  by  local/regional 
schools  of  education;  working  with  a 
civic  education  consultant  to  develop  an 
in-country  workshop  (detailed  below) 
for  non-English  speaking  colleagues; 
learning  about  citizenship  education 
curriculum  development,  and 
computer-based  and  other  teaching 
methods;  delivering  presentations  to 
students  and  faculty  at  host  schools  and 
communities  on  Eurasian  educational 
systems  and  cultures;  gathering  teaching 
materials  for  use  in  their  home  schools. 

Participants  should  gain  an 
understanding  of  the  U.S.  educational 
system  and  local  control  of  education, 
as  well  as  the  relationship  between  the 
community  and  the  educational  system. 
The  participants  should  visit  various 
types  of  schools  whenever  possible 
(private,  rural,  inner  city.  Native 
American,  charter,  etc.),  deliver 
presentations  at  those  schools  as  well  as 
to  local  civic  and  community  groups, 
and  attend  Parent  Teacher  Association, 


school  board,  city  council  or  other  local 
governance  meetings. 

During  the  internship  component,  the 
Eurasian  educators  should  practice  their 
knowledge  of  curriculum  development 
by  creating  a  citizenship  education 
lesson  plan  or  curriculum  plan 
applicable  to  their  home  country 
context.  They  should  be  given  an 
opportunity  to  present  their  plan  to 
their  colleagues  at  a  debriefing 
workshop  in  Washington.  DC  at  the  end 
of  the  U.S.  program. 

The  grantee  organization  should 
solicit  U.S.  host  proposals  from  school, 
school-university  partnerships,  or 
private-sector  institutions  that  are 
academically  oriented  and  foster  long- 
term  linkages  between  U.S.  high  schools 
and  comparable  schools  in  the  Eurasian 
countries  involved.  Where  possible, 
U.S.  host  proposals  should  include 
institutions  that  have  successfully 
participated  in  other  secondary-level 
Eurasia  programs. 

Eurasia  Workshops 

The  proposal  should  describe  the 
implementation  of  a  Eurasia-based 
component  in  which  each  regional 
group  of  educators  who  comes  to  the 
U.S.:  (1)  Develops,  tests,  and  evaluates 
their  new  lesson  plans  and  other 
citizenship  education  materials  in  their 
home  schools;  and  (2)  assisted  by  the 
civic  education  consultant,  prepares  an 
intensive  workshop  (one  session  lasting 
two  weeks  or  two  sessions  lasting  one 
week  each)  for  up  to  20  non-English 
speaking  history/social  studies/civics 
teachers  in  their  home  region.  The 
proposal  should  include  a  plem  for 
recruitment  of  participants  for  these 
workshops.  Candidates  for  the 
workshops  must  agree  )o  implement  the 
citizenship  education  lessons  or  other 
projects  resulting  from  the  workshops. 

U.S.  Educator  Exchange 

The  grantee  organization  will  also  be 
responsible  for  facilitating  the  reciprocal 
exchange  of  secondary-level  U.S. 
teachers,  preferably  two  mentor  teachers 
from  each  U.S.  host  site  in  the  Eurasian 
educator  internship.  The  U.S.  educators 
will  travel  to  the  community(ies)  of  the 
Eurasian  teachers,  and  will  take  part  in 
a  substantive  two-week  program  to  be 
designed  by  the  Eurasian  participants  in 
collaboration  with  the  grantee 
organization,  to  strengthen  the 
partnerships  established  during  the 
U.S. -based  program  and  implement 
linkage  activities  between  the  U.S.  and 
Eurasian  educational  communities.  This 
component  should  not  conflict  with  the 
in-country  workshops. 


School  Directors  Progmm 

The  school  directors  program  should 
include  non-English-speaking  directors 
from  Armenia,  Azerbaijan,  Georgia. 
Kyrgyzstan,  Ukraine  and  Uzbekistan 
who  will  participate  in  a  U.S.-based 
intensive  three- week  program  that 
integrates  the  core  citizenship  education 
and  social  science  curriculum  presented 
to  the  PiE  teachers,  as  well  as  specific 
seminars  and  workshops  on 
participatory  learning  and  community- 
based  school  governance.  The  school 
directors'  program  may  begin  at  the 
same  time  as  the  U.S.-based  educator 
internship  program,  or  may  be 
conducted  separately*,  but  in  any  case 
should  include  a  Washington-based 
orientation.  To  maximize  impact,  the 
school  directors  should  be  recruited 
from  Eurasian  schools  that  have 
participated  or  are  about  to  participate 
in  the  PiE  teacher/administrator 
program.  The  grantee  organization  will 
be  provided  that  information. 

The  grantee  should  develop  a 
comprehensive,  academically  oriented 
program  that  will  engage  the  Eurasian 
school  directors  ih  democratic  school 
reform  issues  and  community-school 
relations,  as  well  as  exposing  them  to 
teaching  methodologies  for  citizenship 
education  and  the  social  sciences.  The 
school  directors  should  travel  in  one  or 
more  groups  and  should  be  provided 
with  appropriate  interpretation;  the 
grantee  organization  must  show 
sensitivity  to  linguistic  and  ethnic 
issues  involved.  The  Bureau  will 
consider  a  school  director  component 
that  exposes  the  participants  to  up  to 
two  U.S.  communities  or  school 
districts  during  the  three-week  program. 
There  is  no  Eurasia-based  program  for 
U.S.  hosts  of  the  Eurasian  school 
directors  component  of  the  PiE  program. 

Guidelines 

The  grant  should  begin  on  or  around 
July  1,  2003.  and  the  grantee  should 
complete  all  exchange  activities  by 
December,  2005'.  The  grantee 
organization  will  be  responsible  for 
activities  related  to  recruitment, 
screening,  orientation  coordination, 
monitoring  in  the  U.S..  program 
evaluation,  and  alumni  activities.  The 
grantee  organization  will  also  be 
responsible  for  the  competitive 
recruitment  of  U.S.  host  school  districts  , 
for  participation  in  the  PiE  teacher/ 
administrator  program,  as  well  as  sites 
for  the  school  director  program.  The 
grantee  organization  will  maintain 
general  oversight  for  the  program,  under 
the  direction  of  EGA.  Please  refer  to 
additional  program  specific  guidelines 


in  the  Project  Objectives,  Goals,  and 
Implementation  (POGI)  document. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation  . 
Package  for  further  information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  in  the  amount  of  $1,450,000  under 
this  grant  competition.  Bureau  grant  ■ 
guidelines  require  that  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  be  limited  to  $60,000  in 
Bureau  funding.  Therefore, 
organizations  that  cannot  demonstrate  at 
least  four  years  experience  in 
conducting  international  exchanges  are 
ineligible  to  apply  under  this- 
competition.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  should  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification,  but  should 
include  an  overall  per  participant 
program  and  administrative  cost.  The 
Bureau  will  look  favorably  upon 
proposals  with  modest  administrative 
costs. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/X- 
03-03, 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Global  Educational  Programs, 
Fulbright  Teacher  Exchange  Branch, 
ECA/A/S/X,  Room  349,  U.S.  Department 
of  State,  S.A.  44,  301  4th  Street.  SW.. 
Washington.  DC  20547.  tel.  202-619- 
4556  and  fax  202^01-1433, 
rwaldste@pd.sftate.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Rachel  Waldstein  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Btueau 
staff  may  not  discuss  this  competition 
with  applicantsjuntil  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 


exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  AH  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington.  DC  time  on  Monday. 
April  14.  2003.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: . 
ECA/A/S/X-03-03,  Program 
Management.  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S.        * 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants  • 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursiiant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio-       * 
economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total    • 
proposal.  Public  Law  104-319  provides 
that  "in  ceurying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,  "  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106 — 113  requires  that  the 
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governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  )  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  AUemate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee 
organization  will  be  responsible  for 
issuing  DS-2019  forms  to  participants 
in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (I)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA^4, 
Room  734,  301  4th  Street,  SW., 
Washington.  DC  20547.  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  or  cooperative  agreements 
resides  with  the  Bureau's  Grants  Officer. 


Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
innovation,  substance,  precision,  and 
relevance  to  the  Bureau's  mission  of 
promoting  civic  education,  leadership 
and  democratic  development  of  schools 
in  Eurasia. 

2.  Program  planning/Ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  prograni  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness  and  cost/sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 


well  as  Institutional  direct  funding 
contributions. 

8.  Institutional  Capacity  and  Record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs  in  general 
and  in  the  Eurasia  region,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  .  .  .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  bettveen  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation.  The  funding  authority  for 
the  program  above  is  provided  through 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1993 
(FREEDOM  Support  Act). 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 


Congress,  allocated  and  conmiitted 
through  internal  Bureau  procedures. 

Dated:  February  14,  2003. 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational-and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  03^306  Filed  2-21-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974:  System  of 
Records;  Statement  of  General  Routine 
Uses;  Notice  of  interim  Establishment 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation, 
ACTION:  Establishment  of  interim 
Privacy  Act  routine  use. 

summary:  The  Department  of 
Transportation  (DOT)  establishes  an 
interim  new  General  Routine  Use  that 
allows  DOT  to  continue  providing 
information  from  DOT  systems  of 
records  to  the  Coast  Guard  and  to  the 
Transportation  Security  Administration, 
as  it  now  does  under  5  U.S.C. 
552a(b)(l),  when  Coast  Guard  and 
Transportation  Security  Administration 
transfer  on  March  1  from  DOT  to  the 
Department  of  Homeland  Security. 
Public  comment  is  invited. 
DATES:  Comments  are  due  March  26, 
2003.  This  interim  General  Routine  Use 
will  take  effect  on  March  1,  2003. 
ADDRESSES:  Comments  should  be 
mailed  to  Stephen  A.  Metoyer,  Office  of 
the  General  Counsel,  C-10,  Department 
of  Transportation,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  Metoyer,  (202)  366-9154. 
SUPPLEMENTARY  INFORMATION:  The 
Homeland  Security  Act  of  2002  (Pub.  L. 
107-296)  requires  that  the  Coast  Guard 
and  the  Transportation  Security 
Administration  (TSA)  transfer  from 
DOT  to  the  newly  created  Department  of 
Homeland  Security  (DHS).  In 
performing  their  statutory  duties,  Coast 
Guard  and  TSA  have  shared  information 
in  Privacy  Act  systems  of  records  with 
other  components  within  DOT  pursuant 
to  subsection  (b)(1)  of  the  Privacy  Act  (5 
U.S.C.  552a(b)(l)).  Subsection  (b)(1) 
permits  components  within  DOT  to 
share  information,  contained  in  Privacy 
Act  systems  of  records,  with  employees 
who  have  a  need  to  know  in 
performance  of  their  duties. 

However,  once  Coast  Guard  and  TSA 
transfer  to  DHS,  information  from  DOT 
systems  of  records  cannot  be  shared 
with  them  under  subsection  (b)(1) 


because  these  two  components  will  no 
longer  be  part  of  DOT.  Nonetheless,  the 
corresponding  needs  of  Coast  Guard, 
TSA  and  the  remaining  DOT 
components  to  share  information  will 
continue  because  each  agency's 
statutory  requirements  continue. 
Therefore,  DOT  proposes  a  new  General 
Routine  Use,  which  will  permit  DOT  to 
continue  providing  information  from  its 
systems  of  records  to  Coast  Guard  and 
TSA  as  it  has  done  prior  to  the  transfer 
of  these  DOT  components  to  DHS.  DOT 
proposes  to  adopt  the  following 
language: 

"8.  Routine  Use  for  Disclosure  to  Coast 
Guard  and  to  Transportation  Security 
Administration.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine  use. 
to  the  Coast  Guard  and  to  the  Transportation 
Security  Administration  if  information  from 
this  system  was  shared  with  either  agency 
when  that  agency  was  a  component  of  the 
Department  of  Transportation  before  its 
transfer  to  the  Department  of  Homeland 
Security  and  such  disclosure  is  necessary  to 
accomplish  a  DOT,  TSA  or  Coast  Guard 
function  related  to  this  system  of  records." 

Under  the  Privacy  Act,  a  routine  use 
is  a  use  to  which  information  subject  to 
the  Act  is  put  that  is  compatible  with 
the  original  purpose  for  collecting  the  > 
information.  The  continued  providing  of 
information  to  Coast  Guard  and 
Transportation  Security  Administration 
is  compatible  with  the  original  purpose 
for  collecting  the  information. 

Because  the  Coast  Guard  and  TSA  are 
transferring  to  DHS  on  March  1,  2003, 
it  is  necessary  to  immediately  establish 
this  new  general  routine  use  under  the 
Privacy  Act.  It  would  be  contrari.'  to  the 
public  interest  to  have  a  gap  in  the 
interaction  of  Coast  Guard  and  TSA 
with  DOT  systems  of  records  at  a  time 
of  heightened  seciu-ity.  Accordingly, 
this  routine  use  will  take  effect  on 
March  1,  2003,  but  may  be  changed 
thereafter  in  light  of  comments  received. 

Issued  in  Washington.  DC,  on  February  14, 
2003. 

Eugene  K.  Taylor,  |r.. 
Acting  Chief  Information  Officer. 
(FR  Doc.  03-4229  Filed  2-21-03;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  is  scheduled  for 
March  6,  2003,  at  10  a.m. 
ADDRESS:  The  meeting  will  be  held  at 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  10591,  10th  floor. 
McCracken  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9678:  fax  (202) 
267-5075;  e-mail 
Gerri.Robinson@faa.gov. 

SUPPL£MENTARY  INFORMATION:  Under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  we  are 
giving  notice  of  a  meeting  of  the 
Executive  Committee  of  the  Aviation 
Rulemaking  Advisor\'  Committee  to  be 
held  on  March  6,  2003,  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 .  The  agenda 
includes: 

•  Update  on  Airworthiness 
Rulemaking  Prioritization  Activities 

•  Issue  Area  Status  RepKJrts  from 
Assistant  Chairs 

•  Remarks  from  other  EXCOM 
members 

Attendance  is  open  to  the  interested 
public  but  is  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  join  in  by  teleconference  if 
we  receive  notification  by  February-  28. 
Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  are  responsible  for 
paying  long-distance  charges. 

■The  public  must  arrange  by  February 
28  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  th^  executive 
committee  at  any  time  by  providing  25 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting.     . 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  meeting,  please  contact  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  DC.  on  February  20, 
2003. 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 
Advisor}'  Committee. 

[FR  Doc.  03^399  Filed  2-20-03;  2:18  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20998] 

Laidlaw  Inc.— Intra-Corporate  Family 
Transaction  Exemption 

Laidlaw  Inc.  (Laidlaw),  a  noncarrier 
Canadian  company  and  the  parent  of  the 
Laidlaw  group  of  companies,  has  filed  a 
verified  notice  of  exemption  under  the 
Board's  class  exemption  procedures  at 
49  CFR  1182.91  to  undertake  a  corporate 
restructuring.  Laidlaw  proposes  to  effect 
the  restructuring  in  two  steps.  Under  the 
first  restructuring,  Laidlaw  will  separate 
its  directly  or  indirectly  controlled  U.S.- 
based  motor  carriers  that  perform 
predominantly  regular-route  intercity, 
charter  and  tour  bus  operations,  from 
those  that  control  school  bus  operations, 
and  from  its  two  noncarrier  companies 
that  provide  emergency  care  and  patient 
transportation  services.  Laidlaw  will 
continue  to  indirectly  control  the  U.S. 
companies  but  their  stock  will  be  held 
as  follows:  (1)  The  stock  of  Greyhound 
Lines,  Inc.,  and  Hotard  Coaches,  Inc., 
motor  passenger  carriers  that  provide 
regular-route  intercity,  charter  and  tour 
bus  operations,  will  be  held  by  Laidlaw 
Transportation  Holdings.  Inc.;  (2)  the 
stock  of  Laidlaw  Transit  Services,  Inc., 
and  Laidlaw  Transit,  Inc.,  motor 
passenger  carriers  that  perform  school 
bus  operations,  will  be  held  by  Laidlaw 
Transit  Holdings,  Inc.;  and  (3)  the  stock 
of  Emcare  Holdings,  Inc.,  and  American 
Medical  Response,  Inc.,  noncarriers  that 
provide  emergency  care  and  patient 
transportation  services,  will  be  held  by 
Laidlaw  Transportation  Holdings  One, 
Inc.^ 

Under  the  second  restructuring, 
Laidlaw  will  revise  the  organization  of 


'  The  Board  exempted  inlra-corporate  family 
transactions  of  motor  carriers  of  passengers  that  do 
not  resuh  in  significant  operational  changes, 
adverse  changes  in  service  levels,  or  a  change  in  the 
competitive  balance  with  carriers  outside  the 
corporate  family  in  Class  Exemption  for  Motor 
Passenger  Intra-Corporate  Family  Transactions. 
STB  Finance  Docket  No.  33685  (STB  ser\ed  Feb.  18, 
2000). 

'  Laidlaw  states  that  its  Canadian-based  motor 
pas.senger  carriers,  Laidlaw  Transit  Ltd.,  and 
Greyhound  Canada  Transportation  Corp.,  and  its 
subsidiaries,  Voyageur  Corp.,  Gray  Line  of 
Vancouver  Holdings  Ltd..  Pentang-Midland  Coach 
Lines  Limited,  C.  Seeley's  Bus  Lines.  Ltd.,  and  The 
Gray  Line  of  Victoria  Ltd..  and  its  subsidiary, 
Victoria  Tours  Limited,  will  not  be  affected  by  the 
proposed  reorganization. 


the  noncarrier  holding  companies  that 
are  in  direct  control  of  the  operating 
companies  once  the  noncarrier  holding 
companies  emerge  from  voluntary 
bankruptcy  proceedings  under  Chapter 
11  of  the  U.S.  Bankruptcy  Code  and  the 
Canadian  Companies'  Creditors 
Arrangement  Act  (CCAA).  Under  the 
reorganization,  Laidlaw  will  transfer  to 
its  subsidiary,  Laidlaw  Investment,  Ltd. 
(LIL),  now  an  Ontario  company,  all  of 
its  assets,  including  the  shares  of  capital 
stock  of  subsidiaries  other  than  LIL, 
with  the  intention  that  LIL  will  become 
the  parent  company  of  the  Laidlaw 
group  of  companies.  According  to 
Laidlaw,  LIL  will  be  continued  as  a 
State  of  Delaware  corporation  and  its 
shares  currently  held  by  Laidlaw  will  be 
redeemed  through  a  payment  of  cash  to 
Laidlaw.  After  Laidlaw  and  its  affiliates, 
including  LIL  (collectively  referred  to  as 
Debtors),  emerge  from  the  Chapter  11 
and  CCAA  proceedings,  Laidlaw  will 
distribute  the  cash  it  received  and  the 
new  common  stock  of  LIL  to  its 
creditors,  severing  the  ownership 
relationship  between  Laidlaw,  on  the 
one  hand,  and,  on  the  other,  LIL  and  the 
Laidlaw  group  of  companies.  At  that 
point,  the  shares  of  Laidlaw  will  be 
cancelled  and  LIL  will  become  the 
parent  company  of  the  Laidlaw  group  of 
companies.* 

The  transaction  for  the  first 
restructuring  was  scheduled  to  be 
consummated  on  or  after  the  effective 
date  of  the  exemption  (7  days  after  the 
notice  was  filed).  The  transaction  for  the 
second  restructuring  will  be 
consununated  after  Laidlaw  and  Debtors 
emerge  from  the  Chapter  11  and  CCAA 
proceedings. 

According  to  Laidlaw,  the  purpose  of 
the  transaction  is  te  simplify  Laidlaw's 
corporate  structure  to  eliminate 
overlapping  management  and 
accounting  functions  and  reduce 
duplicating  overhead  and  frxed  costs. 
The  regrouping  of  Laidlaw's  indirectly 
controlled  subsidiaries  will  bring  ^ 

together,  under  the  umbrella  of  the 
appropriate  holding  company,  those 
operating  companies  performing  similar 
tasks.  Laidlaw  states'that  this  will 
reduce  costs  and  improve  the  efficiency 
and  economy  of  the  operating 
companies'  performance.  Laidlaw  also 


-■  Laidlaw  states  that  LIL  wilV  change  its  name 
during  the  process,  but  its  new  name  has  not  yet 
been  determined. 


States  that  the  transaction  will  facilitate 
the  move  of  LIL,  which  will  become  a 
State  of  Delaware  corporation,  to  the 
United  States,  where  most  of  the 
revenues  of  the  Laidlaw  group  of 
companies  are  derived.  According  to 
Laidlaw,  the  second  restructuring  will 
affect  none  of  the  motor  passenger 
carriers  and  other  operating  companies 
or  their  parent  noncarrier  holding 
companies. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1182.9.  Laidlaw 
stats  that  the  transaction  will  not  result 
in  adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
Laidlaw  also  states  that,  because  it 
directly  or  indirectly  holds  all  of  the 
stock  of  the  affected  companies,  no 
contract  or  agreement  will  be  entered 
into,  except  for  the  corporate 
dociunentation  and  filings  required  to 
effect  the  reorganization.  Laidlaw 
further  states  that  there  will  be  no  effect 
upon  employees  of  the  motor  passenger 
carriers  within  the  Laidlaw  group  of 
companies  because  the  proposed 
transaction  involves  only  changes  in  the 
corporate  structure  of  the  noncarrier 
holding  companies. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  Board  shall 
simimarily  revoke  the  exemption  and 
require  divestitiu^.  Petitions  to  revoke 
the  exemption  under  49  U.S.C.  13541(d) 
may  be  filed  at  any  time.  See  49  CFR 
1182.9(c). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Docket  No. 
MC-F-20998.  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  1920  N  Street  (8th  Floor),  NW., 
Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at,  http:// 
www.stb.dot.gov. 

Decided:  February  13.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  03-4096  Filed  2-21-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-081 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  )uhnston.  room  7266,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vetemns  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
■  Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
*     HUD:  (1)  its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Shirley  Kramer, 
Division  of  Property  Management. 
Program  Support  Center,  HHS,  room 
5B— 41,  5600  Fishers  Lane.  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  otber 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Ms.  Julie 
Jones-Conte.  Department  of  the  Army, 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Attn:  DAIM- 
MD,  Room  1E677,  600  Army  Pentagon, 
Washington,  DC  20310-600;  (703)  692- 


9223;  DOT:  Mr.  Rugene  Spruill,  DOT 
Headquarters  Project  Team,  Department 
of  Transportation,  400  7th  Street,  SW., 
Room  10314,  Washington,  DC  20590; 
(202)  366-4246;  ENERGY:  Mr.  Tom 
Knox,  Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington.  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal.  18th  and  F  Streets. 
NW.,  Washington.  DC  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks. 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave..  SE.. 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  VA:  Ms.  Amelia 
E.  McLellan,  Director,  Real  Property 
Service  (183C),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW., 
Room  419,  Washington,  DC  20420;  (202) 
565-594 1 ;  (These  are  not  toll-free 
numbers). 

Dated:  February  13.  2003. 
|ohn  D.  Garrity, 

DirfM:tor.  Officii  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  2/21/03 

Suitable/Available  Properties 

Buildings  {by  State) 
California 

Fed.  Bidg./Post  Office 

1125  I  Street 

Modesto  Co:  CA  95354- 

Landholding  Agencv:  GSA 

Property  Number:  54200310010 

Status:  Excess 

Comment:  23.770  sq.  ft.,  presence  of 
asbestos/lead  paint,  controlled  access. 
Federal  tenants  occupy  portion  of  bldg.. 
National  Register  of  Historic  Places 

GSA  Number:  9-G-CA-1576 

Bldg.  371 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92 152- 

Landholding  Agency:  Navy 

Property  Number:  77200020080 

Status:  Unutilized 

Comment:  29.800  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  402 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152-      • 
Landholding  Agency:  Navy 
Property  Number:  77200020081 
Status:  Unutilized 

Comment:  pre.sence  of  lead  paint,  most  recent 
use — storage,  off-site  use  only 

Bldg.  417 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020082 
Status:  Unutilized 


Comment:  110  TR,  needs  rehab,  presence  of 
asbestos/lead  paint,  off-site  use  only 

Bldg.  418 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  921 52- 
Landholding  Agency:  Navy 
Property  Number:  77200020083 
Status:  Unutilized 

Comment:  288  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  426 

Naval  Warfare  Systems  Center  . 

San  Diego  Co:  CA  92152- 

Landholding  Agency:  Navy 

Property  Number:  77200020084 

Status:  Unutilized 

Comment:  presence  of  asbestos/lead  paint. 

off-site  use  only 
Bldg.  434 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020085 
Status:  Unutilized 
Comment:  11.440  sq.  ft.,  needs  rehab. 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  210 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020086 
Status:  Unutilized 
Comment:  17,708  .sq.  ft.,  needs  rehab. 

presence  of  asbestos/lead  paint,  most 

recent  use — police  station,  off-site  use  orJy 
Bldg.  541 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020087 
Status:  Unutilized    , 
Comment:  3857  .sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

lab.  off-site  use  only 

Bldg.  804 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020088 

Status:  Unutilized 

Comment:  3119  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  805 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020089 
Status:  Unutilized 
Comment:  3732  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  806 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020090 
Status:  Unutilized 
Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

Bldg.  807 

Naval  Warfare  Assessment  Station 


Corona  Co:  CA  91718-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020091 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  oaly 
Bldgs.  23027,  23025 
Marine  Corps  Air  Station 
Miramar  Co:  San  Diego  CA  92132- 
Landholding  Agency:  Navy 
Property  Number:  77200040023 
Status:  Unutilized 
Comment:  400  sq.  ft.,  metal  siding,  most 

recent  use — loading  facility,  off-site  use 

only 
Bldg.  01290 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  90555-6100 
Landholding  Agency:  Navy 
Property  Number:  77200120090 
Status:  Excess 
Comment:  460  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 
Bldg.  02453 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120110 
Status:  Excess 
Comment:  48  sq.  ft.,  most  recent  use — storage 

locker,  off-site  use  only 
Bldg.  32027 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agencv:  Navy 
Property  Number:  77200120111 
Status:  Excess 

Comment:  331  sq.  ft.,  off-site  use  only 
Bldg.  32534 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120112 
Status:  Excess 
Comment:  2252  sq.  ft.,  most  recent  nse — 

repair  shop,  off-site  use  only 
Bldg.  32537 

Naval  Air  Weapons-Station 
China  Lake  Co:  CA  93444-6001 
Landholding  Agency:  Navy 
Property  Number:  772001-20113 
Status:  Excess 
Comment:  most  recent  use — instrument 

bldg..  off-site  use  only 
Playgrounds 

Marine  Corps  Logistics  Base  ' 

Desert  View 

Barstow  Co:  San  Bernardino  CA  92311— 
Landholding  Agency:  Navy 
Property  Number:  77200230018 
Status:  Underutilized 
Comment:  2  playgrounds  with  personnel 

shelter,  off-site  use  only 

Garages 

Marine  Corps  Logistics  Base 

Desert  View 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200230019 

Status:  Underutilized 

Comment:  sq.  ft.  varies,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only 
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Marine  Corps  Logistics  Base 

Desert  View 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200230020 

Status:  Underutilized 

Comment:  sq.  ft.  varies,  needs  rehab,  possible 

asbestos/lead  paint,  most  recfent  use — 

housing,  off-site  use  only 

Connecticut 

Bldgs.  2.  108.440 

Naval  Submarine  Base 

Groton  Co:  New  London  CT  06349- 

Landholding  Agency:  Navy 

Property  Number:  77200210095 

Status:  Unutilized 

Comment:  various  sq.  ft.,  need  rehab. 

presence  of  asbestos/lead  paint,  mo.st 

recent  use — office/store/club.  off-site  use 

only 
Bldg.  516 

Naval  Submarine  Base 
Groton  Co:  New  London  CT  06.149- 
Landholding  Agency:  Navy 
Property  Number:  77200230037 
Status:  Excess 
Comment:  1450  sq.  ft.,  needs  rehab,  possible 

asbestos,  off-site  use  only 

Hawaii 

Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199630088 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  Si 80 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640039 

Status:  Unutilized 

Comment:  3412  sq.  ft..  2-story,  mo.st  recent 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible 
Bldg.  S181 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199640040 
Status:  Unutilized 
Comment:  4258'sq.  ft..  1-story,  most  recent 

use — bomb  shelter,  off-site  use  oi\Iy, 

relocation  may  not  be  feasible 

Bldg.  219 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640041 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  onl\ . 

relocation  may  not  be  feasible 
Bldg.  220 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860-       " 
Landholding  Agencv:  Navv 
Property  Number:  77199640042 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only. 

relocation  niav  not  be  feasible 
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Indiana 

Federal  Building  * 

610  Connecticut  Street 

Gary  Co:  IN  46402- 

Landholding  Agency:  GSA 

Property  Number:  54200310011 

Status:  Excess 

Comment:  30.478  sq.  ft.,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

office 
GSA  Number:  l-G-IN-591 

Bldg.  1 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310001 

Status:  Unutilized 

Comment:  20,287  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — patient  ward 

BIdgi.  3 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310002 

Status:  Unutilized 

Comment:  20,550  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — patient  ward 

Bldg.  4 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310003 

Status:  Unutilized 

Comment:  20,550  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — patient  ward 

Bldg.  13 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  469.52- 

Landholding  Agency:  VA 

Property  Number:  97200310004 

Status:  Unutilized 

Comment:  8971  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — office 

Bldg.  19 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310005 

Status:  Unutilized 

Comment:  12,237  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use— office 

Bldg.  20 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310006 

Status:  Unutilized 

Comment:  14,039  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use— office/storage 

Bldg.  42 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310007 

Status:  Unutilized 

Comment:  5025  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — office 


Bldg.  60 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310008 

Status:  Unutilized 

Comment:  18,126  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — office 

Bldg.  122" 

N.  Indiana  Health  Care  System 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97200310009 

Status:  Unutilized 

Comment:  37,135  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos,  most  recent 

use — dining  hall/kitchen 

Maryland 

Bldg.  139  ' 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200010032 

Status:  Unutilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  tunnel,  off- 
site  use  only 

Bldg.  104 

Naval  Surface  Warfare 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200120079 

Status:  Unutilized 

Comment:  8050  sq.  ft.„most  recent  use- 
garage,  off-site  use  only 

Bldg.  109 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5000 
Landholding  Agency:  Navy 
Property  Number:  77200120080 
Status:  Unutilized 
Comment:  9650  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  110 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200120081 

Status:  Unutilized 

Comment:  10.750  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  Ill 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200120082 

Status:  Unutilized 

Comment:  4220  sq.  ft.,  most  recent  use- 
office,  off-site  use  only 

Bldg.  112 

Naval  Surface  Warfare 
.  West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  N»vy 


Property  Number:  77200120083 
Status:  Unutilized 

Comment:  2440  sq.  ft.,  most  recent  use — 
printing  bldg.,  off-site  use  only 

Bldg.  113 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120084 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — lab, 

off-site  use  only 

Bldg.  143 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery.  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200120085 

Status:  Unutilized 

Comment:  J6,950  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  152 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120086 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  most  recent  use — fire 

house  annex,  off-site  use  only 

Bldg.  159 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Landholding  Agency:  Navy 

Property  Number:  77200120087 

Status:  Unutilized 

Comment:  605  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
hazardous  waste  storage,  off-site  use  only 

Bldg.  187 

Naval  Surface  Warfare 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120088 
Status:  Unutilized 
Comment:  768  sq.  ft.,  most  recent  use — pump 

house,  off-site  use  only 

Bldg.  117 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120102 
Status:  Unutilized 
Comment:  400  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 

Bldg.  196 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120106     • 
Status:  Unutilized 
Comment:  456  sq.  ft.,  needs  rehab,  most 

recent  use — destructor  bldg.,  off-site  use 

only 
9  Housing  Units 
U.S.  Naval  Station 
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Annapolis  Co:  Anne  Arundel  MD  21402- 
Landholding  Agency:  Navy 
Property  Number:  77200240005 
Status:  Excess 

Comment:  size  varies,  brick  veneer  wood 
fi-ame  on  slab,  off-site  use  only 

New  Hampshire 

Bldg.  239 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77200030019 
Status:  Excess 

Comment:  897  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

New  York 

5Bldgs. 

Orangeburg  USARC 

#206,  207,  208.  218.  223 

Orangeburg  Co:  Rockland  NY  10962-2209 

Landholding  Agency:  Army 

Property  Number:  21200310061 

Status:  Unutilized 

Comment:  various  sq.  ft.,  need  major  repairs, 
presence  of  lead  paint,  most  recent  use — 
admin/storage,  off-site  use  only 

Hancock  Army  Complex 

Track  4 

Stewart  Drive  West 

Cicero  Co:  Onondaga  NY  13039- 

Landholding  Agency:  GSA 

Property  Number:  54200310013 

Status:  Excess 

Comment:  3  bunker-style  structures  and 
several  small  outbuildings,  presence  of 
asbestos,  possible  lead  paint,  most  recent 
use — admin/training/storage 

GSA  Number  :  l-D-NY-803 

Pennsylvania 

Bldg.  216 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 
0788 

Landholding  Agency:  Navy 

Property  Number:  77200220(M)8 

Status:  Excess 

Comment:  121,604  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldg.  504B 

Naval  Support  Activity 

Mechanicsbui;g  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220009 
Status:  Excess 
Comment:  4824  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training,  off-site  use  only 
Bldg.  608D 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220010 
Status:  Excess 
Comment:  8400  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only  , 

Bldg.  609B 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 


Landholding  Agency:  Navy 

Property  Number:  77200220011 

Status:  Excess 

Comment:  2100  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  611 

Naval  Support  Activity 
Mechanicsbu^  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220012 
Status:  Excess 
Comment:  425  sq.  ft.  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  iise  only 
Bldg.  616 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220013 
Status:  Excess 
Comment:  216  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Rhode  Island 

Bldg.  8 

Naval  Ambulatory  Care 

Newport  Co:  RI  02841- 

LancUiolding  Agency:  Navy 

Property  Number:  77200220017 

Status:  Unutilized 

Comment:  2800  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  meets  Nat.  Register  criterion. 

off-site  use  only 
Bldg.  30 

Naval  Ambulatory  Care 
Newport  Co:  RI  02841- 
Lahdholding  Agency:  Navy 
Property  Number:  77200220018 
Status:  Unutilized 
Comment:  150  sq.  ft.,  poor  condition,  most 

recent  use — switch  house,  off-site  use  only 

Bldg.  46 

Naval  Ambulatory  Care 

Newport  Co:  RI  02841- 

Landholding  Agency:  Navy 

Property  Number:  77200220019 

Status:  Unutilized 

Comment:  3690  sq.  ft.,  poor  condition. 

possible  asbestos/lead  paint,  most  recent 

use — office,  off-site  use  only 
Bldg.  53 

Naval  Ambulatory  Care 
Newport  Co:  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77200220020 
Status:  Unutilized 
Comment:  2691  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — garage/office,  off-site  use  only 
Bldg.  55 

Naval  Ambulatory  <^re 
Newport  Co:  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77200220021 
Status:  Unutilized 
Comment:  135  sq.  ft.,  poor  condition. .most 

recent  use — storage,  off-site  use  only 

Virginia 
Structure  SP-129 


Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200110136 

Status:  Excess 

Comment:  3564  sq.  ft.,  presence  of  asbestos/ 

lead,  most  recent  use — office,  off-site  use 

only 
Bldg.  106  (G) 
Naval  Station 
Lafayette  River  Annex 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220046 
Status:  Excess 
Comment:  2767  sq.  ft.  garage,  most  recent 

use — storage,  off-site  use  only 

Bldg.  CEP-184 
Naval  Station 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220047 
Status:  Excess 

Comment:  200  sq.  ft.,  most  recent  use — gate/ 
sentry  house,  off-site  use  only 

Land  (by  State) 

California 

Portion  of  Land 

Naval  Base,  Point  Loma  •     '- 

Murphy  Canyon 
San  Diego  Co:  CA  92124- 
Landholding  Agency:  Navy 
Property  Number:  77200140012 
Status:  Unutilized 

Comment:  24,350  sq.  ft.  of  parking  lot, 
adjacent  to  environmentally  sensitive  area 

Virginia 

Land 

Marine  Corps  Base  « 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number  77200040034 

Status:  Unutilized 

Comment:  4900  sq.  ft.  often  space 

Suitable/Unavailable  Properties 

Building  (by  State) 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number:  77199010109 
Status:  Unutilized 

Comment:  3665  sq  ft.,  1  story,  possible 
asbestos,  most  recent  use — laundry. 

Land  (by  State) 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willougbby  housing  area. 
Landholding  Agency:  Navy 
Property  Number:  77199010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 
2.6  acres 
Naval  Station 

Norfolk  Co:  VA  23508-1273 
Landholding  Agency:  Navy 
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Property  Number.  77200120131 
Status:  Underutilized 
Con}ment:  most  recent  use — brush/debris 
storage 

1.15  acres 

Naval  Amphibious  Base  Little  Creek 

Norfolk  Co:  VA  23508- 

Landholding  Agency:  Navy 

Property  Number:  77200120132 

Status:  Unutilized 

Comment:  most  recent  use — open  space 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  EXDT 

Property  Number:  87199310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 
Nauset  Beach  Light 
Nauset  Beach  Co:  Barnstable  MA 
Landholding  Agency:  DOT 
Property  Number:  87199420001 
Status:  Unutilized 
Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation 
Light  Tower.  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430005 
Status:  Excess 
Comment:  66  ft.  tower,  14'9''  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94 

Keepers  Dwelling 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430006 
Status:  Excess 

Comment:  1160  sq.  ft..  2-story  wood  frame, 
attached  to  light  tower,  scheduled  to  be 
vacated  9/94 
Duplex  Housing  Unit 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430007 
Status:  Excess 

Comment:  2  living  units,  930  sq.  ft.  each,  1- 
story  each,  located  on  eroding  ocean  bluff, 
•  scheduled  to  be  vacated  9/94 

Nahant  Towers 

Nahant  Co:  EsseiiMA 

Landholding  Agency:  DOT 

Property  Number:  87199530001 

Status:  Unutilized 

Comment:  196  sq.  ft.,  8-story  observation 
tower 

'    Unsuitable  Properties 

Buildings  (by  State) 

.   Alabama 

Dwelling  A 

usee  Mobile  PX.  Station 

Ft.  Morgan 


Gulfshores  Co:  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number:  87199120001 
Status:  Excess 
Reason:  Floodway 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120002 

Status:  Excess 

Reason:  Floodway 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120003 

Status:  Excess 

Reason:  Floodway 

Garage 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120004 

Status:  Excess 

Reason:  Floodway 

Shop  Building 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120005 

Status:  Excess 

Reasoq:  Floodway 

Alaska 

Bldg.  BOOl 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140003 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B002 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140004 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B003 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140005 
'Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B004 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140006 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  B006 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140007 


Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  BOOS 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140008 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B009 
Point  Higgins 
Ketchikan  Go:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140009 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.BOll 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140010 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B012 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140011 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  BOOO 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140012 

Status:  Excess 

Reason:  Extensive  deterioration 

Arizona 

Bldg.  958 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1216 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  676 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  321 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  322 

Marine  Corps  Air  Station 
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Yuma  Co:  AZ  85369-    . 
Landholding  Agency:  Navy 
Property  Number:  77200110002 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  331 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  332 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  772001  lrt004 

Status:  Excess 

Reason:  Extensive  deterioration 

California 

Bldgs.  20106,  20195 
Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  77199930001 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldgs.  40,  62 

Naval  Air  Station,  North  Island 

Imperial  Beach  Co:  CA  91932- 

Landholding  Agency:  Navy 

Property  Number:  77199930024 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5UT4 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930081 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5US4 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930082 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  127 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

L^ndholding  Agency:  Navy 

Property  Number:  77199930083 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A6 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930084 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A7 

Marine  Corps  Recruit  Defwt 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930085 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 


Landholding  Agency:  Navy 
Property  Number:  77199930086 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  5A9 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930087 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B6 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930088 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B7 

Marine  Corps  Recruit  Depot  ■ 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930089 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930090 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B9      > 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930091 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C6 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930092 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C7 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy     • 

Property  Number:  77199930093 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930094 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C9 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930095 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D1 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930096 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  5D2 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930097 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D3 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930098 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D4 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77*99930099 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.5D5 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930100 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  432 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930106 

Status:  Unutilized       ■ 

Reason:  Extensive  deterioration 

Bldg.  433 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930107 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  435 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930108 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  456 

Naval  Weapons  Station  Seal  Beach  • 
Seal  Beach  Co:  CA  90740-5000 
Landholding  Agency:  Navy 
Property  Number:  77199930109 
Status:'  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  921 

Naval  Weapons  Station  Seal  Beach- 
Seal  Beach  Co:  CA  90740-5000 
Landholding  Agency:  Navy 
Property  Number:  77199930110 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  201 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940002 

Status:  Unutilized 

Reason:  Extensive  dfeterioration 

Bldg.  205 

Naval  Weapons  Station 
Fallbrook  Co:  CA  92028-3187 
Landholding  Agency:  Navy 
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Property  Number:  77199940003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  227 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  230 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  232 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  337 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  338 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  339 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  349 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  362 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  363 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  410 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  438 


Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940014 

Status:  Unutilized 

Reason:  Extensive  deterioration  • 

BIdg.  17A 

Marine  Corps  Logistics  Base 
Barstow  Co:  San  Bernardino  CA  923 11- 
Landholding  Agency:  Navy 
Property  Number:  77200020001 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

BIdg.  3314 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92145- 

Landholding  Agency:  Navy 

Property  Number:  77200020035 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  5157.  5158 

Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  tia\y 

Property  Number:  77200020045 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  13181 

Camp  Pendleton 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020046 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Facility  14220 
Camp  Pendleton 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200020047 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration  , 

BIdg.  23025 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030001 

Status:  Unutilized 

Reason:  Secured  Area  — 

BIdg.  23027 

Marine  Corps  Air  Station  ' 

Miramar  Co:  CA  92 132- 

Landholding  Agency:  Navy 

Property  Number:  77200030002 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  731 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030003 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  731A 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043^301 

Landholding  Agency:  Navy 

Property  Number:  77200030004 

Status:  Excess 

Reason:  Extensive  deterioration 


BIdg.  865 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030005 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  868 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  V«ntura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030006 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  474 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030007 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  5021 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030008 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  5022 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030009 

Status:  Excess 

Reason:  Extensive  deterioration ' 

BIdg.  5025 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030010 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  5113 

Naval  Const.  Battalion  Ctr 
Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043- 
Landholding  Agency:  Navy 
.  Property  Number:  77200030011 
Status:  Excess 
Reason:  Extensive  deterioration 

BIdg.  5114 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  82  &  84 
Naval  Air  Station 
Point  Mugu 

Oxnard  Co:  Ventura  CA  93043^301 
Landholding  Agency:  Navy 
Property  Number:  77200030013 
Status:  Excess 
'  Reason:  Extensive  deterioration 

BIdg.  6-1 

Naval  Air  Station 
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Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030014 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  479 

Naval  Construction  Battalion  Ctr. 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030015 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1362 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200030030 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  801 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200030043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  41 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030044 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  103 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  259 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  260 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030647 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  274 

Naval  Const.  Battalion  Or 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  462 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  488 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 


Landholding  Agency:  Navy 

Property  Nimiber  77200030050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1150 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1156 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1275 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1321 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  21091 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navy 

Property  Numh«r:  77200030058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  21127 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  9919 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030060     ■ 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1468 

Naval  Base  Ventura  on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200110013 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  1469 

Naval  Base  Ventura  on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200110014 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  12041 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110065 

Status:  Excess 

Reason:  Extensive  deterioration 


BIdg.  12052 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110066 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16066 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number  772001 10067 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16074 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110068 

Status:  Excess 

Reason:  Elxtensive  deterioration 

BIdg.  16085 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110069 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16086 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110070 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16100 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110071 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16115 

Naval  Air  Weapons  Station' 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110072 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16117 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110073 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  467 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200110100 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  121  SNI 

Naval' Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120001 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  121A  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 
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Property  Number:  77200120002 
Status:  Excess  , 

Reason:  Extensive  deterioration 

Bldg.  121BSN1 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120003  ' 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  137  SNI 

Naval  Air  Weapons  Station 

China  Uke  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  223  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  01289 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120089 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  PM1529 

Point  Mugu,  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200120094 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM1606 

Point  Mugu.  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200120095 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  70140 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency;  Navy 

Property  Number:  77200120107 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70141 

Naval  Air  Weapons  Station  . 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120108 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70143 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120109 

Status:  Ej(ces8 

Reason:  Extensive  deterioration 

Bldg.  25062 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number;  77200120114 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  33023 


Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120115 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  33054 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120116 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  36 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  60.  61.64,  65 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130002 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  171 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  278 

Marine  Corps  Logistics  Base 

Barstow  Co;  San  Benardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number;  77200130004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.J351 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency;  Navy 

Property  Number;  77200130005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  130 

Naval  Station 

San  Diego  Co:  CA  92132- 

Landholding  Agency;  Navy 

Property  Number;  77200130006 

Status:  Excess 

Reason:  Extensive  deterioration  '■ 

Bldg.  415 
Naval  Station 
San  Diego  Co:  CA  92132- 
■    Landholding  Agency:  Navy 
Property  Number:  77200130007 
Status:  Excess 
Reason:  Extensive  deterioration 

Structure  20104 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130008 

Status;  Excess 

Reason:  Extensive  deterioration 

Structure  31424 
Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Landholding  Agency:  Navy 
Property  Number:  77200130009 


Status:  Excess 

Reason;  Extensive  deterioration 

Structure  31592 

Naval  Air  Weapons  Station 

China  Lake  Co;  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130010 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  26 

Naval  Weapons  Station 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77200130011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  114 

Naval  Air  Facility 

El  Centro  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200130016 

Status;  Unutilized    , 

Reason:  Extensive  deterioration 

Bldg.  375 

Naval  Air  Facility 

El  Centro  Co;  Imperial  CA  92243- 

Landholding  Agency;  Navy 

Property  Number:  77200130017 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  376 

Naval  Air  Facility 

El  Centro  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200130018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  11070. 11080 

Naval  Air  Weapons  Station 

China  Uke  Co:  CA  93555-6100 

Landholding  Agency;  Navy 

Property  Number:  77200130025 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  PM7002 

Point  Mugu  Site  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number;  77200140001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1244 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140002 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  1331 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140003 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  1364 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
"  Landholding  Agency:  Navy 
Property  Number:  77200140004 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  1674 
Marine  Corps  Base 
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Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200140005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1229 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1242 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1243 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140008 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  1253 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  PM388 

Naval  Air  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200140010 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM54 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency;  Navy 

Property  Number:  77200210001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM56 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Nimiber:  77200210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM754 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210003 

Status:  Unutilized 

Reason:  Extensive  deterioration  ' 

Bldg.  PM777 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210004 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  PM7007 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number;  77200210005 

Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  303 

Naval  Weapons  Station 

Fallbrook  Co;  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number;  77200210006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1233 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1345 

Marine  Corps  Base  - 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210008 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210009 

Status:  Excess 

Reason:  Extensive  detnioration 

Bldg.  1644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1672 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210011 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1673 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2669 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency;  Navy 

Property  Number;  77200210013 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  13116 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210014 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6 

Navy  Marine  Corps  Rsv  Ctr 

Sacramento  Co:  CA  95828- 

Landholding  Agency:  Navy 

Property  Number:  77200210017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 


Landholding  Agency;  Navy 

Property  Number:  77200210064 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1255 

Marine  Corps  Base  . 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1508 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200210088 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  18417 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210089 

Status:  Excess 

Reason:  Extensive  deterioration 

Big.  22159 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  772002i0090 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  41302 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210091 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  52830 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210092 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  62551 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number;  77200210093 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  210548 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200210094 
*  Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200210124 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  2616 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number.  77200220001 

Status:  Excess 

Reason;  Extensive  deterioration 
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BIdg.  2634 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220002 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  2643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220003 

Status:  Excess 

Reasqn:  Extensive  deterioration 

BIdg.  2644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agency:  Navy 

Property  Number:  77200220004 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  2645 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220005 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  2646 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220096 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  2659 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220007 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  2254 

Marine  Corps  Air  Station 

Miramar  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220027 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  24002 

Marine  Corps  Air  Station 

Miramar  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  9496 

Marine  Corps  Air  Station 

Miramar  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  41308 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220031 

Status:  Excess 

Reason:  Extensive  deterioration 

Eniwetok  Carports 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 


Property  Number:  77200220032 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Eniwetok  Public  Quarters 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  229 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  331 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  434 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  437 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  440 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  906 

Naval  Weapons  Station 

Seal  Beach  ' 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdgs.  154,  157 

Navy  Region  South  West 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220072 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  P-1019 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220073 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  P-4039 
Marine  Corps  Base 


Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200220074 
Status:  Excess 
Reason:  Extensive  deterioration 

BIdg.  P-5011 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220075 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  P7058 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220076 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  354 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220077 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  356 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220078 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  357 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220079 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  358 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220080 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  3273 

Naval  Base 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230002 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  25 

Naval  Base  Coronado 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230003 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  338 

Naval  Base  Coronado 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230004 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  607 

Naval  Base  Coronado 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230005 

Status:  Excess 


Reason:  Extensive  deterioration 

BIdg.  609 

Naval  Base  Coronado 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230006 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  691 

Naval  Base  Coronado 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200230007 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  660 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230021 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  661 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230022 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1291 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230023 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  16026 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230031 

Status:  Excess 

Reason:  Seciu^  Area 

BIdg.  30147 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230033 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  30220 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230034 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  30891 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230035 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  30932 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230036 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  18412,  18413,  18414 

Marine  Warfare  Training  Ctr 

Camp  Pendleton  Co:€A  92055- 


Landholding  Agency:  Navy 
Property  Number:  77200230040 
Status:  Excess 

Reason:  Extensive  deterioration 
BIdg.  PH5125 

Naval  Construction  Battalion 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number:  77200230043 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  PHll 
Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93042-5000 
Landholding  Agency:  Navy 
Property  Number:  77200230045 
Status:  Unutilized 
Reason:  Extensive  deterioration 
?ldg.37 

Marine  Corps  Logistics  Base 
'Barstow  Co:  San  Bernardino  CA  92311- 
Landholding  Agency:  Navy 
Property  Number:  77200230046 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  115 

Marine  Corps  Logistics  Base 
Barstow  Co:  San  Bernardino  CA  92311- 
Landholding  Agency:  Navy 
Property  Number:  77200230047 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  117 

Marine  Corps  Logistics  Base 
Barstow  Co:  San  Bernardino  CA  92311- 
Landholding  Agency:  Navy 
Property  Number:  77200230048 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  557 

Marine  Corps  Logistics  Base 
Barstow  Co:  San  Bernardino  CA  92311- 
Landholding  Agency:  Navy 
Property  Number:  77200230049 
Status:  Unutilized 
Reason:  Extensive  deterioration 
BIdg.  02606 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Landholding  Agency:  Navy 
Property  Number:  77200240001 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 
BIdg.  394 

Space  4  Naval  Warfare  Systems  Center 
San  Diego  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200240041 
Status:  Unutihzed 
Reason:  Extensive  deterioration 

BIdg.  428 

Space  &  Naval  Warfare  Systems  Center 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200240042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  34 

Coast  Guard  Integrated  Support  Command 

Alameda  Co:  CA 

Landholding  Agency:  DOT 

Property  Number:  87200240006 

Status:  Unutilized 


Reason:  Secured  Area 

Colorado 

Alemeda  Facility 
350  S.  Santa  Fe  Drive 
Denver  Co: Denver  CO  80223- 
Landholding  Agency:  DOT 
Property  Number:  87199010014 
Status:  Unutilized 
Reason;  Other  environmental 
Cominent:  contamination 

Connecticut  » 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512- 

Landholding  Agency:  DOT 

Property  Number:  87199240031 

Status:  Unutilized 

Reason:  Floodway 

District  of  Columbia 

BIdg.  A-092 

Naval  Station  Anacostia 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200110046 

Status:  Underutilized 

Reason:  Secured  Area 

BIdg.  A-150 

Naval  District 

Anacostia  Annex 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200140016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  A-057 

Naval  District 

Anacostia  Annex  ' 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200140017 

Status:  Unutilized 

Reasons  Extensive  deterioration 

BIdg.  A-087/002 

Naval  District 

'Anacostia  Annex 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200140018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Florida 

BIdg.  1558 

NAS  Jacksonville 

Jacksonville  Co:  Duval  FL  32212- 

I^ndholding  Agency:  Navy 

Property  Number:  77200010001 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
BIdg.  7L 

NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Lemdholding  Agency:  Navy 
Property  Number:  77200010004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
BIdg.  7H 
Naval  Air  Station 
JacksonvilleCo:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020064 
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Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  71 

Naval  Air  Station 
Jaclcsonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020065 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  7K 

Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020066 
Status:  Unutilized  ' 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  135 
Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020068 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  211 
Naval  Station 

Mayport  Co:  Duval  FL  32228- 
Landholding  Agency:  Navy 
Property  Number:  77200020077 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  62 

NAS  Jacksonville 
Altoona  Co:  Marion  FL  32702-      • 
Landholding  Agency:  Navy 
Property  Number:  77200020111 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  94 

NAS  Jacksonville 
Altoona  Co:  Marion  FL  32702- 
Landholding  Agency:  Navy 
Property  Number:  77200020112 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  114 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landholding  Agency:  Navy 
Property  Number:  77200040006 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

Bldg.  133 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landholding  Agency:  Navy 
Property  Number:  77200040007 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

Bldg.  141 

Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Landholding  Agency:  Navy 


Property  Number:  77200040008 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

16  Bldgs. 

Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Location:  142.  151.  133.  156,  164.  170. 171. 

176,  178.  180,  182-187 
Landholding  Agency:  Navy 
Property  Number:  77200040009 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 

11  Bldgs. 

Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570-        ' 

Location:  103. 105. 112. 113. 115-119. 121. 

122 
Landholding  Agency:  Navy 
Property  Number:  77200040010 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
23  Bldgs. 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  143-150,  152, 154,  155, 157. 158, 

160^163,  165,  166,  168,  169,  179,  181 
Landholding  Agency;  Navy 
Property  Number:  77200040011 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 

5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  173,  174.  175.  177,  188 
Landholding  Agency:  Navy 
Property  Number:  77200040012 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

6  Bldgs. 

Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Location:  130-132.  134-136 

Landholding  Agency:  Navy 

Property  Number:  77200040013 

Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldgs.  159,167,172 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landholdin  Agency:  Navy 
Property  Number:  77200040014 
Status:  Underutilized 
■  Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

5  Bldgs. 

Naval  Air  Stalion 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Location:  124, 127, 138-140 

Landholding  Agency:  Navy 

Property  Number:  77200040015 

Status:  Underutilized 


Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  107,  109,  111,  120,  123 
Landholding  Agency:  Navy 
Property  Number:  77200040016 
Status:  Underutilized 

Reasons:,Within  airport  runway  clear  zone; 
Secured  Area 

5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  102,  104,  106,  108. 110 
Landholding  Agency:  Navy 
Property  Number:  77200040017 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

Bldg.  172  ' 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200130012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  146 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130070 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  679 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130071 

Status:  Underutilized 

Reason:  Secured  Area         _ 

Bldg.  680 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130072 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  743 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  782 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130074 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  782A 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
.     Landholding  Agency:  Navy 
Property  Number:  77200130075 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1082 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
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Landholding  Agency:  Navy 

Property  Number:  77200130076 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1536 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130077 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1567 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130078 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1735 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130079 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1813 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Nevy 

Property  Number:  77200130080 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2666 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130081 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3278 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508— 

Landholding  Agency:  Navy 

Property  Number:  77200130082 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3378 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130083 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3589 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130084 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  13 

NAS  Jacksonville 

Pinescastle  Bombing  Range 

Salt  Springs  Co:  Volusia  FL 

Landholding  Agency:  Navy 

Property  Number:  77200230024 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  45 

NAS  Jacksonville 
Pinescastle  Bombing  Range 
Salt  Springs  Co:  Volusia  FL 
Landholding  Agency:  Navy 


Property  Number:  77200230025 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  67 

NAS  Jacksonville 
Pinescastle  Bombing  Range 
Salt  Springs  Co:  Volusia  FL 
Landholding  Agency:  Navy 
Property  Number:  77200230026 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  73 
!  NAS  Jacksonville 
Pinescastle  Bombing  Range 
Salt  Springs  Co:  FL 
Landholding  Agency:  Navy 
Property  Number:  77200230027 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  75 

NAS  Jacksonville 
Pinescastle  Bombing  Range 
Salt  Springs  Co:  Volusia  FL 
Landholding  Agency:  Navy 
Property  Number:  77200230028 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  76 

NAS  Jacksonville 
Pinescastle  Bombing  Range 
Salt  Springs  Co:  Volusia  FL 
Landholding  Agency:  Navy 
Property  Number:  77200230029 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  148 
Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  NumbKer:  77200240002 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  161 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200240003 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration       *• 
Bldg.  944 
Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200240004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  C-26 
Naval  Air  Station 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  Navy 
Property  Number:  77200240043 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  F-44 

Naval  Air  Station       ' 
Key  West  Co:  Monroe  FL  33040- 


Landholding  Agency:  Navy 

Property  Number:  77200240044 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  68 

Coastal  Systems  Station 

Panama  City  Co:  Bay  FL  32407- 

Landholding  Agency:  Navy 

Property  Number:  77200310025 

Status:  Unutilized    ^ 

Reasons:  Secured  Area:  Extensive 
deterioration 

Bldg.  6A 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6B 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310027  ■ 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6C 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6D 

Naval  AirlStation 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6E 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6F 

Naval  Air  Station 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6G 

Naval  Air  Station 

Jacksonville  Co:  Duval  PL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200310032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  #3,  Recreation  Cottage 

usee  Station 

Marathon  Co:  Monroe  FL  33050- 
,  Landholding  Agency:  DOT 

Property  Number:  87199210008 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Bldg.  103,  Trumbo  Point 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  DOT 

Property  Number:  87199230001 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 
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Exchange  Building 

St.  Petersburg  Co:  Pinellas  FL  33701- 

Landholding  Agency:  DOT 

Property  Number:  87199410004 

Status:  Unutilized 

Reason:  Floodway 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT    ■ 
Property  Number:  87199440009 
Status:  Underutilized 
Reasons:  Floodway:  Secured  Area 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440010 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440011 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440012 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT  ' 

Property  Number:  87199440013 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9993  Admin.  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440014 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440015 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440016 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440017 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency:  DOT 


Property  Number:  87199510009 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Cape  St.  George  Lighthouse 

Co:  Franklin  FL  32328- 

Landholding  Agency:  J)OT 

Property  Number:  87199640002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maint/Carpentry  Shop 
USCG  Station 

St.  Petersburg  Co:  Pinellas  FL  33701- 
Landholding  Agency:  DOT 
Property  Number:  87200120001 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Georgia  . 

Coast  Guard  Station 

St.  Simons  Island 

Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  87199540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Guam  • 

Bldg.  138 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210100 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  460 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210101 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1741 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210102 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1742 

Naval  Forces.  Marianas 
Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210103 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  1743  '■ 

Naval  Forces.  Marianas 
'    Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210104 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  6012 

Naval  Forces,  Marianas 
Marianas  Co:  GU  96540- 
,  Landholding  Agency:  Navy 
Property  Number:  77200210105 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  6011 

Naval  Forces,  Marianas 
Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200220024 


Status:  Unutilized 
Reason:  Secured  Area 

Hawaii 

Bldg.  126,  Naval  Magazine 

Waikele  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  77199230012 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive 

Deterioration;  Secured  Area 
Bldg.  Q75.  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  77199230013 
Status:  Unutilized 
Reasons:  Extensive  Deterioration;  Secured 

Area 
Bldg.  7,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  9679fe- 
Landholding  Agency:  Navy 
•  Property  Number:  77199230014 
Status:  Unutilized 
Reasons:  Extensive  Deterioration;  Secured 

Area 

Bldg.  9 

Navy  Public  Works  Center 
Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number:  77199530009 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  X5 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number:  77199530010 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  SX30 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199530011 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  98 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199620032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  Q13 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

L^ndholding  Agency:  Navy 

Property  Number:  77199640035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q14 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  40 

Naval  Magazine  Lualualei 
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Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  50 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q76 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830030 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q334 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy  . 

Property  Number:  77199830031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q410 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830034 

Status:  Unutilized 

Reason:  Extensive  deterioiation 

Bldg.  Q422 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  429 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  431 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  447 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facility  19 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199840045 

Status:  Excess 

Reason:  Secured  Area 

Facility  SX30 

Navy  Public  Works  Center 

Pearl  Harbor  Co:  Honoluhi  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199920027 

Status:  Excess 


Reasons:  Secured  Area;  Extensive    , 
<     deterioration 
Facility  9 

Fleet  Industrial  Supply 
Ewa  Junction 
Waipahu  Co:  HI  96797- 
Landholding  Agency:  Navy 
Property  Numl^n  77200230008 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

,       Facility  88 
NCTAMS  PAC 
Wahiawa  Co:  HI  96786-      , 
Landholding  Agency:  Navy 
Property  Number:  77200230010 
Status:  Excess 
Reason:  Secured  Area 
Facility  295 
NCTAMS  PAC 
Wahiawa  Co:  HI  96786- 
Landholding  Agency:  Navy 
.  Property  Number:  77200230011 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  T47 
Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 
Landholding  Agency:  Navy 
Property  Number:  77200240045 
Status:  Unutilized  , 

Reason:  Exteilsive  deterioration 

Bldg.  329 

NCTAMS  PAC 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Navy 

Property  Number:  77200240058 

Status:  Excess  ' 

Reason:  Secured  Area 

Illinois 

Bldg.  415 

Naval  Training  Center 

201  N.  Decatur  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number:  77199840023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1015  ' 

Naval  Training  Center 
201  N.  Decatur  Ave. 
Great  Lakes  IL 
Landholding  Agency:  Navy 
Property  Number;  77199840024 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1016  , 

Naval  Training  Center 
201  N.  Decatur  Ave. 
Great  Lakes  IL 
.  Landholding  Agency:  Navy 
Property  Number:  77199840025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  910 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920055 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  800 

Naval  Training  Center 
Great  Lakes  Co:  IL  60088-5000 


Landholding  Agency:  Navy 
Property  Number:  77199920056 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1000 

Naval  Training  Cpnter 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920057 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1200 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920058 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1400 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920059 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1600 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920060 . 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2600 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920061 

Status:  Unutilized 

Reason:  Secured  Area 

Calumet  Harbor  Station 

U.S.  Coast  Guard 

Chicago  Co:  Cook  IL 

Landholding  Agency:  DOT 

Property  Number:  87199310005 

Status:  Excess 

Reason:  Secured  Area 

Kentucky 

Dwelling 

USCG  Shoreside  Detachment 

Owensboro  Co:  Daviess  KY 

Landholding  Agency:  DOT 

Property  Number:  87200230010 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Maine 

Bldg.  M-4 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240012 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  M-6 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240013 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  M-9 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
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Property  Number:  77200240014 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  M-10  " 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240015 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  M-11 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240016 

Status:  Excesn 

Reason:  Secured  Area 

Bldg.  M-18 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240017 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  H-29 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240018 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
'explosive  material;  Secured  Area 

Bldg.  33 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240019 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  34 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240020 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  41 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240021 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  55 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240022 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  62/62A 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240023 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  63 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240024 

Status:  Excess 

Reason:  Secured  Area 


Bldg.  65 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agencv:  Navy 

Property  Number:  77200240025 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  158, 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME  03904- 
Landholding  Agency:  Navy 
Property  Number:  77200240026 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  188 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240027 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  189 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240028 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  237 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  322 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME  03904- 

Landholding  Agency:  Navy 

Property  Number:  77200240030 

Status:  Excess 

Reason:  Secured  Area 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240005 
Status:  Unutilized 
Reason:  Floodway 
Base  Exchange.  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240006 
Status:  Unutilized 
Reason:  Floodway 
Engineering  Shop,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240007 
Status:  Unutilized 
Reason:  Floodway 
Storage  Bldg.,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number.  87199240008 
Status:  Unutilized 


Reason:  Floodway 

Squirrel  Point  Light 

U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 

Landholding  Agency;  DOT 

Property  Number:  87199240032 

Status:  Unutilized 

Reason:  Floodway 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Number:  87199240035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT      " 

Property  Number:  87199320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Lahdholding  Agency:  DOT 

Property  Number:  87199428005 

Status:  Unutilized 

Reason:  Inaccessible 

Pidg.— South  Portland  Base 

U.S.  Coast  Guard 

S.  Portland  Co:  Cumberland  ME  04106- 

Landholding  Agency:  DOT 

Property  Number:  87199420006 

Status:  Unutilized 

Reason:  Secured  Area 

Garage — Boothbay  Harbor  Stat. 

Boothbay  Harbor  Co:  Lincoln  ME  04538- 

Landholding  Agency:  DOT 

Property  Number:  87199430001 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

15  BIdgs. 

Naval  Air  Warfare  Center 

Patuxent  River  Co:  St.  Mary's  MD  20670- 

5304 
Landholding  Agency:  Navy 
Property  Number:  77199730062 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  867 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77200120010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  868 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77200120011 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1044 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77200120012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  S-038 
Naval  District 
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Solomons  Complex 

Solomons  Co:  MD  20688-0147 

Landholding  Agency:  Navy 

Property  Number:  77200140013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S-046 

Naval  District 

Solomons  Complex 

Solomons  Co:  MD  20688-0147 

Landholding  Agency:  Navy 

Property  Number:  77200140014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  F-1676 

Naval  Air  Facility 

Andrews  AFB  Co:  MD  20762-5518 

Landholding  Agency:  Navy 

Property  Number:  77200140015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  585 

Naval  Air  Station 

Patuxent  River  Co:  MD 

Landholding  Agency:  Navy 

Property  Number:  77200220030 

Status:  Excess 

Reason:  Extensive  deterioration 

Structure  145 

Naval  Surface  Warfare  Center 

W.  Bethesda  Co:  MD  20817- 

Landholding  Agency:  Navy 

Property  Number:  77200230013 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  149 

Naval  Air  Station 

Patuxent  River  Co:  MD 

Landholding  Agency:  Navy 

Property  Number:  77200230038 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  425 

Naval  Air  Station 

Patuxent  River  Co:  MD 

Landholding  Agency:  Navy 

Property  Number:  77200230039 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  38-39,  41 ,  43-46.  56 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number;  87199540005 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  53 

U.S.  Coast  Guard  Yard 
Baltimore  UD  21226- 
Landholding  Agency:  DOT 
Property  Number:  87199540006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  6 

U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  87199620001 
Status:  Excess 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  59 

U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 
Rd: 

Baltimore  MD  21226-1797 

Landholding  Agency:  DOT 

Property  Number:  87199620002 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

5  BIdgs. 

USCG  Yard 

#9.21,23.52,57 

Baltimore  Co:  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200120002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  #81 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #85 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210002  - 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #86 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226^ 

Landholding  Agency:  DOT 

Property  Number:  87200210003 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #86D 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210004 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #149 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210005 

Status:  Underutilized 

Reason:  Secured  Area 

Massachusetts 

Bldg.  4,  USCG  Support  Center 

Commercial  Street 

Boston  Co:  Suffolk  MA  02203- 

Landholding  Agency:  DOT 

Property  Number:  87199240001 

Status:  Underutilized 

Reason:  Secured  Area 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency:  DOT 

Property  Number:  87199240029 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

Location:  DeSoto  Johnson  KS  66018- 

Landholding  'Agency:  DOT 


Property  Number:  87199430004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Michigan 

Station  Bldg. 
USCG  Station 
Manistee  Co:  MI  49660- 
Landholding  Agency:  DOT 
Property  Number:  87200120003 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Garage  Bldg. 
USCG  Station 
Manistee  Co:  MI  49660- 
Landholding  Agency:  DOT 
Property  Number:  87200120004 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Shed/Pump  Bldg. 
USCGSUtion 
Manistee  Co:  MI  49660- 
Landholding  Agency:  DOT 
Property  Numb«n  87200120005 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Storage  Bldg. 
'  USCG  Station 
Manistee  Co:  MI  49660- 
Landholding  Agency:  DOT 
Property  Number:  87200120006 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Station/boathouse  Bldg. 
USCG  Harbor  Beach  Station 
Harbor  Beach  Co:  Huron  Ml  48441- 
Landholding  Agency:  DOT 
Property  Number:  87200130001 
Status:  Unutilized 
Reasons:  Floodway;  Extensive  deterioration 

Mississippi 

Bldg.  12 

Naval  Construction  Battalion  Center 
Gul^rt  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130029 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  23 

Naval  Construction  Battalion  Center 
Gul^ort  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130030 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  36 

Naval  Construction  Battalion  Center» 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy  , 

Property  Number  77200130031 
Status:  Unutilized 

Reasons:  Secured  Area;  Extensive  ' 

deterioration 

Bldg.  141 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130032 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  172 

Naval  Construction  Battalion  Center 
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Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130033 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 
deterioration 

Bldg.  185 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130034 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  220 

Naval  Construption  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130035 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  236 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130036 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Structure  427 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number:  77200130037 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  QQ 

Naval  Station 

Pascagoula  Co:  Jackson  MS  39595- 

Landholding  Agency:  Navy 

Property  Number:  77200230050 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldgs.  239.  240 
Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 
Landholding  Agency:  Navy 
Property  Number:  77200240060 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  248 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240061 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  412 

Naval  Air  Station 

MeHdian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200240062 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  239.  240 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200310033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  248 


Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200310034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  412 

Naval  Air  Station 

Meridian  Co:  Lauderdale  MS  39309- 

Landholding  Agency:  Navy 

Property  Number:  77200310035 

Status:  Unutilized 

Reason:  Secured  Area 

Natchez  Moorings 

82  L.E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  87199340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Hampshire 

Bldg.  40 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy  - 
Property  Number:  77200240031 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

New  Jersey 

Former  NIKE  Missile  Battery 

Site  PH-58 

Woolwich  Co:  Gloucester  NJ 

Landholding  Agency:  GSA 

Property  Number:  54200310012         -     , 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number :  l-GR'NJ-0538 

Bldg.  188 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  473 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

' ,  4  Bldgs. 
Naval  Air  Engineering  Station 
26,  75,  126,  303 

Lakehurst  Co:  Ocean  NJ  08733-5000 
Landholding  Agency:  Navy 
Property  Number:  77200240059 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Piers  and  Wharf 

Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 

Landholding  Agency:  DOT 

Property  Number:  87199240009 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number:  87199440002 
Status:  Unutilized 


Reason:  Skeletal  tower ' 

Bldg.  103 

U.S.  Coast  Guard  Station  Sandy  Hook 

Middleton  Co:  Monmouth  NJ  07737- 

Landholding  Agency:  DOT 

Property  Number:  87199610002 

Status:  Unutilized 

Reason:  Secured  Area 

Ship  Stg.  Bldg. 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110018 
Status:  Excess 
Reason:  Secured  Area 
Exchange  Whse 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
.  Property  Number:  87200110019 
Status:  Excess 
Reason:  Secured  Area 
Patrol  Boat  Bldg. 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110020 
Status:  Excess 
Reason:  Secured  Area 

Station  Bldg. 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110021 
Status:  Excess 
Reason:  Secured  Area 
ANT  Bldg. 
_USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110022 
Status:  Excess 
Reason:  Secured  Area 

Quarters  C 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120012 

Status:  Excess 

Reason:  Secured  Area 

Central  Heating  Plant 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120013 

Status:  Excess 

Reason:  Secured  Area  ^ 

Hangar/Shop 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120014 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  195 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220001 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  204 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 
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Landholding  Agency:  DOT 
Property  Number:  87200220002 
,  Status:  Excess 
Reason:  Secured  Area 

Bldg.  208  — 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  209 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220004 

Status:  Excess 

Reason:  Secured  Area 

Sheds  OVi;  0V2.  OV3 

U.S.  Coast  Guard 

Shark  River 

Avon  by  the  Sea  Co:  Monmouth  NJ  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200240001 

Status:  Unutilized 

Reason:  Secured  Area 

Unit  13 

USCG  Station  Barnegat  Light 

Station  Barnegat  Co:  Ocean  NJ 

Landholding  Agency:  DOT 

Property  Number:  87200240002 

Status:  Unutilized 

Reason:  Secured  Area 

Units  9-12 

USCG  Station  Barnegat  Light 

Station  Barnegat  Co:  Ocean  NJ 

Landholding  Agency:  DOT 

Property  Number:  87200240003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  019 

Coast  Guard  Training  Center 

Cape  May  Co:  NJ  08204- 

Landholding  Agency:  DOT 

Property  Number:  87200310003 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  022 

Coast  Guard  Training  Center 
Cape  May  Co:  NJ  08204- 
Landholding  Agency:  DOT 
Property  Number:  87200310004 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  192 

Coast  Guard  Training  Center 
Cape  May  Co:  NJ  08204- 
Landholding  Agency:  DOT 
Property  Number:  87200310005 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  193 

Coast  Guard  Training  Center 

Cape  May  Co:  NJ  08204- 

Landholding  Agency:  DOT 

Property  Number:  87200310006 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  207 
Coast  Guard  Training  Center 


Cape  May  Co:  NJ  08204- 
Landholding  Agency:  DOT 
Property  Number:  87200310007 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

New  Mexico 

Bldg.  N149 

Naval  Air  Warfare 

White  Sands  Co:  NM  88002- 

Landholding  Agency:  Navy 

Property  Number:  77200110104 

Status:  Excess  '    - 

Reason:  Extensive  deterioration 

New  York 

2  Buildings 
Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 
Landholding  Agency:  DOT 
Property  Number:  87199230005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  606.  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
,  Landholding  Agency:  DOT 
Property  Number:  87199240020 
'Status:  Unutilized 
Reason:  Secured' Area     ' 

Bldg.  607,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  87199240021 

Status:  Unutilized 

Reasons:  Extensive  deterioration;  Secured 

Area; 
Bldg.  605.  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  87199240022 
Status:  Unutilized 
Reasons:  Extensive  deterioration;  Secured 

Area 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number:  87199310003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

< 

Bldg.  517.  USCG  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  87199320025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  138 

U.S.  Coast  Guard  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  87199410003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  87199420004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

Rosebank — Coast  Guard  Housing 


Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530009 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  7 

Rosebar^ — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  222 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  87199620003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  223 
■  Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT  . 
Property  Number:  87199620004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  205 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  87199620005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9 

U.S.  Coast  Guard — Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199630027 
Status:  Excess 

Reason:  Secured  Area  , 

Bldg.  10 

US.  Coast  Guard — Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  EXDT 
Property  Number:  87199630028 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  206;  Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199630029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  OG2 

Coast  Guard  Station 

Alexandria  Bay  Co:  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210021 

Status;  Unutilized 

Reason:  Secured  Area 

North  Carolina 

Bldg.  AS-4040 
Marine  Corps  Air  Station 
New  River  Co:  NC 
Landholding  Agency:  Navy 
Property  Number:  77200210039 
Status:  Underutilized 
Reason:  Secured  Area 

Group  Cape  Hatteras 

Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 
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Property  Number:  87199240018 

Status:  Unutilized 

Reason:  Secured  Area 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  87199240019 

Status:  Unutilized 

Reason:  Secin^ed  Area 

Bldg.  54 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Properly  Number:  87199340004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  83 

Group  Cape  Hatteras  , 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  87199340005 

Status:  Unutilized 

Reason:  Sectored  Area 

Water  Tanks 
Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  87199340006 
Status:  Unutilized 
Reason:  Secured  Area 
USCG  Gentian  (WLB  290) 
Fort  Macon  State  Park 
Atlantic  Beach  Co:  Carteret  NC  27601- 
Landholding  Agency:  DOT 
^'roperty  Number:  87199420007 
Status:  Excess 
Reason:  Secured  Area 

Unit  #71 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530011 

Status:  Unutilized 

Reason:  Floodway 

Unit  #72 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530012 

Status:  Unutilized 

Reason:  Floodway 

Unit  #73 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530013 

Status:  Unutilized 

Reason:  Floodway 

Unit  #74 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530014 

Status:  Unutilized 

Reason:  Floodway 

Unit  #75 

Buxton  Annex.  Cape  Kendrick  Circle 
Buxton  Co:  Dare  NC  27920- 
Landholding  Agency:  DOT 
Property  Number:  87199530015 
Status:  Unutilized 
Reason:  Floodway 
Unit  #63 


Buxton  Annex,  Anna  May  Court 
Buxton  Co:  Dare  NC  27920- 
Landholding  Agency:  DOT 
Property  Number:  87199530016 
Status:  Unutilized 
Reason:  Floodway 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530017 

Status:  Unutilized 

Reason:  Floodway 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530018 

Status:  Unutilized 

Reason:  Floodway 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530019 

Status:  Unutilized 

Reason:  Floodway 

Unit  #69 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530020 

Status:  Unutilized 

Reason:  Floodway 

Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530021 

Status:  Unutilized 

Reason:  Floodway 

Unit  #77 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530022 

Status:  Unutilized 

Reason:  Floodway 

Unit  #78 

Buxton^ Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT  % 

Property  Number:  87199530023 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  53 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  OVl  (033) 
USCG  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  87200210012 
Status:  Underutilized 
Reason:  Secured  Area 

Storage  Bldg. 

USCG  Loran  Station 

Carolina  Beach  Co:  New  Hanover  NC 

Landholding  Agency:  DOT 


Property  Number:  87200210013 

Status;  Underutilized 

Reason:  Secured  Area 

Frying  Pan  Schoals  Light 

USCG 

Cape  Fear  Co:  NC 

Landholding  Agency:  DOT 

Property  Number:  87200240004 

Status:  Unutilized 

Reason:  Secured  Area 

Diamond  Shoals  Light 

USCG 

Cape  Hatteras  Co:  NC 

Landholding  Agency:  DOT 

Property  Number:  87200240005 

Status:  Unutilized 

Reason:  Secured  Area 

Ohio 

Modular  Ofc.  Bldg. 

RMl 

Ashtabula  Co:  OH  44004- 

Landholding  Agency:  Energy 

Property  Number:  4 1 2003 1 0008    ' 

Status:  Excess 

Reason:  Contamination 

Modular  Lab  Bldg. 

RMI 

Ashtabula  Co:  OH  44004- 

Landholding  Agency:  Energy 

Property  Number:  41200310009 

Status:  Excess 

Reason:  Contamination 

Soil  Storage  Bldg. 

RMI 

Ashtabula  Co:  OH  44004- 

Landholding  Agency:  Energy 

Property  Number:  41200310010 

Status:  Excess 

Reason:  Contamination 

Soil  Washing  Bldg. 

RMI 

Ashtabula  Co:  OH  44004- 

Landholding  Agency:  Energy 

Property  Number:  41200310011 

Status:  Excess 

Reason:  Contamination 

Bldg.  16B 

Femald  Env.  Mgmt.  Proj. 

Hamilton  Co:  Butler  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200310012 

Status:  Excess 

Reasons:  Contamination:  Secured  Area 

Bldg.  24C 

Femald  Env.  Mgmt.  Proj. 

Hamilton  Co:  Butler  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200310013 

Status:  Excess 

Reasons:  Contamination;  Secured  Area 

Bldg.  25K 

Femald  Env.  Mgmt.  Proj. 

Hamilton  Co:  Butler  OH  45013- 

Landholding  Agency:  Energy  ^ 

Property  Number:  41200310014 

Status:  Excess 

Reasons:  Contamination;  Secured  Area 

Bldg.  50 

Femald  Env.  Mgmt.  Proj. 
Hamilton  Co:  Butler  OH  4501 3- 
Landholding  Agency:  Energy 
Property  Number:  41200310015 
Status:  Excess 
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Reasons:  Contamination;  Secured  Area 

Bldg.  52A 

Femald  Env.  Mgmt.  Proj. 

Hamihon  Co:  Butler  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200310016 

Status:  Excess 

Reasons:  Contamination;  Secured  Area 

Bldg.  52B 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  Butler  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200310017 

Status:  Excess 

Reasons:  Contamination;  Secured  Area 

Oregon 

Bldg.  30 

Naval  Weapons  Systems  Training    ■ 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210070 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  31 

Naval  Weapons  Systems  Trainfhg 

Boardman  Co:  Morrow  OR  - 

Landholding  Agency:  Navy 

Property  Number:  77200210071 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  32 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210072 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  33 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  35 

Naval  Weapons  Systems  Training 

Boardman  Co:  ^orrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210074 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  37 

Naval  WeajHjns  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210075 

Status:  Unutilized 

Reason:  Secured  Area    . 

Pennsylvania 

Bldg.  43 

Naval  Foundry  &  Propeller  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77200210015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  53 

Naval  Foundry  &  Propeller  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency:  Navy 

Property  Number  77200210016 

Status:  Excess 

Reason:  Extensive  deterioration 


Bldg.  483 

Naval  Surface  Warfare  Center 

Philadelphia  Co:  PA  19111-2 

Landholding  Agency:  Navy 

Property  Number:  77200210082 

Status>  Excess 

Reason:  Within^2000  ft.  of  flammable  or 

explosive  material    - 
Bldg.  530 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210083 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  615 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210084 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  « 

Bldg.  618 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210085 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  743 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210086 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  13 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220014 
Status:  Excess  , 

Reason:  Extensive  deterioration 

Bldg.  311 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220015 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  608-C 
Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy  ' 

Property  Number:  77200220016 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  220009 
Naval  Support  Activity 
Philadelphia  Co:  PA  19111-5098 
Landholding  Agency:  Navy 
Property  Number:  77200240046 
Status:  Excess 
Reasons:  Secured  Area 
Extensive  deterioration 

Puerto  Rico 
B-38 


Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy  «. , 

Property  Numbqr:  77199830075 

Status:  Unutilized 

Reason:  Extensive  deterioration 

NAFA  Warehouse 

.U.S.  Coast  Guard  Air  Station  Borinquen 
Aquadilla  PR  00604- 
Landholding  Agency:  DOT 
Property  Number:  87199310011 
Status:  Unutilized 
Reason:  Secured  Area 
Storage  Equipment  Bldg. 
U.S.  Coast  Guard  Air  Station  Borinquen 
Aquadilla  PR  00604- 
Landholding  Agency:  DOT 
Property  Number:  87199330001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  115 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  EXDT 
Property  Number:  87199510001 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Lan4holding  Agency:  DOT 

Property  Number:  87199510002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  119 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  EXDT 

Property  Number:  87199510004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  120 

U.S.  Coast  Guard  Base 

San  juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  122 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029  , 

Landholding  Agency:  DOT     . 

Property  Number:  87199510007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510008 
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Status:  Unutilized 
Reason:  Secured  Area 

Rhode  Island 

Bldg.  52 

Gould  Island.  Naval  Station 

Newport  Co:  RI  00000- 

Landholding  Agency:  Navy 

Property  Number:  77199930020 

Status:  Excess 

Reasons:  Not  accessible  by  road;  Extensive 

deterioration 
Station  Point  Judith  Pier 
Narranganset  Co:  Washington  RI  02882- 
Landholding  Agency:  DOT 
Property  Number:  87199310002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

South  Carolina  , 

Bldg.  49 

Naval  Public  Works  Center 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200020062 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  7 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200040030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  314 

Naval  Weapons  Station 

Goose  CreekCo:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200040031 

Status:  Unutilized 

Reason:  Secured  Area 

16  Bldgs. 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Location:  294,  297,  316,  319,  710.  991,  3510, 

3534.  3542,  3550,  3590.  3580,  3582,  3584, 

3588,  3592 
Landholding  Agency:  Navy 
Property  Number:  77200210106 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Tennessee 

20  Bldgs. 

Naval  Support  Activity 

Millington  Co:  Shelby  TN  38054- 

Location:  766,  1597-1598,  5238,  435-446, 

S239.S75, 1211,1379 
Landholding  Agency:  Navy 
Property  Number:  77199940027 
.  Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 

6  Bldgs. 

Naval  Support  Activity 

#2003,  2016,  2024,  2025,  2076,  2077 

Millington  Co:  TN  38054- 

Landholding  Agency:  Navy 

Property  Number:  77200120013 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  R23-99 

Naval  Support  Activity 

Millington  Co:  TN  38054- 


Landholding  Agency:  Navy 

Property  Number:  77200130104 

Status:  Excess 

Reason:  Secured  Area 

5  Bldgs. 

Naval  Support  Activity 

Millington  Co:  TN  38054- 

Landholding  Agency:  Navy 

Property  Number:  77200130105 

Status:  Excess  , 

Reason:  Secured  Area 

23  Bldgs. 

Naval  Support  Activity     ■ 

Wherry  Housing 

Millington  Co:  TN  38054- 

Location:  2004,  2019,  2021.  2023,  2026-2028, 
2030.  2036,  2038,  2040,  2042,  2058,  2062, 
2073,  2075,  2078.  2084.  2087.  2095,  2100, 
2102,  2104 

Landholding  Agency:  Navy 

Property  Number:  77200230042 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  5 

Navy  Surface  Warfare 
Memphis  Co:  Shelby  TN  38113- 
Landholding  Agency:  Navy 
Property  Number:  77200230056 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  11 

Navy  Surface  Warfare 
Memphis  Co:  Shelby  TN  38113- 
Landholding  Agency:  Navy 
Property  Number:  77200230057 
Status:  Unutilized 
Reason:  Secured  Area 

Texas 

Bldgs.  1561,1562,  1563 
Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820050 
'  Status:  Unutilized  ■" 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  1190 

Naval  Air  Station  Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77199820053 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1820 

Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820054 
Status:  Unutilized 
Reasons:  Secured  AreaExtensive 
deterioration; 

Bldg.  1504 

Naval  Air  Station 

Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200110018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facility  119 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200110047 


Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration 

Bldg.  1149 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4200 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1173 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1268 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1837 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1346 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200120156 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Facility  16 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200130085 
Status:  Excess 
Reason:  Extensive  deterioration 

Facility  23 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130086 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  32 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Ag^cy:  Navy 

Property  Number:  77200130087 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52A 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130088 

Status:  Excess 

Reason:  Extensive  deterioration 
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Facility  52B 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy  ' 

Property  Number:  77200130089 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52C 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130090 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52D 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130091 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52E 

Navdl  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130092 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  168 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency  Navy 

Property  Number:  77200130093 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  306 

Naval  Air  Station  < 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130094 

Status:  Excess. 

Reason:  Extensive  deterioration 

Facility  330 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130095 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  372 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130096 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  383 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130097 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  1233 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130098 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  3589 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 


Property  Number:  77200130099 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1296 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130100 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1825 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200220025 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldgs.  262  &  263 
Naval  Air  Station 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Navy 
Property  Number:  77200220026 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  1082 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1078 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1080 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1241 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240050 

Statu6:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1828 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  3340 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200240052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Agency:  DOT 

Property  Number:  87199310012 

Status:  Unutilized 


Reason:  Secured  Area 

WPB  Building 

Station  Port  Isabel  Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
Property  Number:  87199530002 
Status:  Unutilized 
Reason:  Floodway 
Aton  Shops  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
WPB  Storage  Shed 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655-  . 
Landholding  Agency:  DOT 
Property  Number:  87199530004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Flammable  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  EKDT 
Property  Number:  87199530006 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Boat  House 

USCG  Station  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

Landholding  Agency:  DOT 

Property  Number:  87199530007 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Small  Boat  Pier 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  108 

Fort  Crockett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  DOT 

Property  Number:  87199630008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Vermont  < 

Depot  Street 

Downtown  at  the  Waterfront 

Burlington  Co:  Chittenden  VT  05401-5226 

Landholding  Agency:  DOT 

Property  Number:  87199220003 

Status:  Excess 

Reason:  Floodway 
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Virginia 

Big  Bethel  Military  Resv 

Hampton  Co:  VA  23666-1432 

Landholding  Agency:  GSA 

Property  Number:  54200310014 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  4-D-VA-0733 

BIdg.  02 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77199810073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  358,  359 

Cheatham  Annex 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number:  77199820023 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CAD-102 

Cheatham  Annex 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number:  77199820025 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CAD-102A 

Cheatham  Annex 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number.  77199820026 

Status:  Excess 

Reason:  Extensive  deterioration 

CAD-40 

Cheatham  Annex 
Williamsburg  VA  23185- 
Landholding  Agency:  Navy 
Property  Number:  77199830084 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioratioa 

Bldg.  449 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920068 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  450 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920069    . 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  451 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  453 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Lan'dholding  Agency:  Navy 

Property  Number:  77199920071 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  454 


Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
•  Property  Number:  77199920072 
Status:  Excess 
Reason:  Extensive  (ftterioration 

Bldg.  708 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709-      •  • 

Landholding  Agencv:  Navy 

Property  Number:  77199920073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  709 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709 

Landholding  Agency:  Navy 

Property  Number:  77199920074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  710 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA'23709 

Landholding  Agency:  Navy 

Property  Number:  77199920075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  711 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  712 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920077 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  713 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920078 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  714 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920079 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  715 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920080 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  716 

Norfolk,  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920081 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  717 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920082 


Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  718 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920083 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1454 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  AgenCy:  Navy 

Property  Number:  77199920084 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  7 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
•Landholding  Agency:  Navy 
Property  Number:  77200020009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  12 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020010 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  24 

Naval  Weapons  Station 
yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020011 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  34 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020012 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.;  108 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020013 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  299 

Naval  Weapons  Station       • 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020014 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 
.     Extensive  deterioration 

Bldg.  400 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020015 
Status:  Unutilized 
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Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  436 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020016 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldgs.  442,  443 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020017 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  530 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020018 
Status:  Unutilized 
Reasons:  Within  20qO  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  532 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020019 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  646-651 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldgs.  758,  759 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  764 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  784 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020023 

Status:  Unutilized 

Reasons: 


Within  2000  ft.  of  flammable  or  explosive 

material;  Secured  Area;  Extensive 

deterioration 
Bldg.  786 

Naval  Weapons  Station  Yorktown 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number;  77200020024 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area;     , 

Extensive  deterioration 

Bldg.  788 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020025 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Bldg.  790 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020026 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  814 

Naval  W«apons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020027 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldgs.  1955-1957 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020028 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  1960,  1961,  1964 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020029 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Elxtensive  deterioration 

Bldgs.  1980, 1981 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020030 
.  Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  160 
Cheatham  Annex 
Williamsburg  Co:  VA  23185-5830 
Landholding  Agency:  Navy 
Property  Number:  77200020031  - 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 


Bldg.  1453 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709-5000 
Landholding  Agency:  Ngvy 
Property  Number:  77200020063 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  13 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120024 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  14 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120025   • 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  22 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120026 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  23 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120027 

Status:  Excess . 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  70        ,  .         , 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy  ^ 

Property  Number:  77200120028 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  87 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120029 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  88 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120030 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  118 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 
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Landholding  Agency:  Navy 

Property  Number:  77200120031 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  385 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120032 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  396A 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120033 

Status:  Excess 

Reasons:  Wrthin  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  492 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120034 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration  ' 

Bldg.  507 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120035 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  612 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120036 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1224 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landhojding  Agency:  Navy 

Property  Number:  77200120037 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1225 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120038 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1226 

Naval  Weapons  Station 
.  Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120039 
Status:  Excess 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 

Bldg.  1227 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120040 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1228 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120041 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1587 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy         . 

Property  Number:  77200120042 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flanmiable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1588 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120043 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1589 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120044 
'  Status:  Excess 
Reasons:  Within  2000"ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1590 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120045 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1591 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120046 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1612 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120047 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 


Structure  1743 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120048 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  103B 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy  ' 

Property  Number:  77200120049 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B109 

Naval  Surface  Warfsire  Center 

Dalgren  Co:  King  George  VA  22448t- 

Landholding  Agency:  Navy 

Property  Number:  77200120050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B112 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:' 77200120051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  123 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B132 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B157 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  170A 

Naval  Surbce  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

I>roperty  Number:  77200120055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B239 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B362 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B396 
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Naval  Surface  Warfare  Center 
Dalgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200120058 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  B402 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  7f200120059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B425 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landbolding  Agency:  Navy 

Property  Number:  77200120060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B428 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120061 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B451 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B465 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  BllOO 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1124 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9411 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9429 

Naval  Surface  Warfare  Center 

Dalgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120067 

Status:  Unutilized  . 

Reason:  Extensive  deterioration 

Tracks 

Naval  Surface  Warfare  Center 
Dalgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200120068 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B107 

Naval  Surface  Warfare  Center 

Dahlgren  Go:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B153 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B166 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- ' 

Landholding  Agency:  Navy 

Property  Number:  77200130047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B167 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B185T 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B196 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B244 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

LancUiolding  Agency:  Navy 

Property  Number:  77200130051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B284 

Navd  Surface  Warfare  Center 
Dahlgren  Co:  King  George  VA  22448- 
'  Landholding  Agency:  Navy 
Property  Number:  77200130052 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  8299 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B313 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B347 
'  Naval  Surface  Warfare  Center 


Dahlgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200130055 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  B360 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B410 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B416 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B430 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B993 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1119 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landhofding  Agency:  Navy 

Property  Number:  77200130061 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1299 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130062 

Status:  Unutilized 

•Reason:  Extensive  deterioration 

Bldg.  B1350 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1355 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number?  772001 30064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1376 

Naval  Surface  Warfare  Center 
Dahlgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200130065 
Status:  Unutilized 
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Keason:  Extensive  deterioration 

Bldg.  B1379 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1383 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130067 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1386 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130068 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9406 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130069 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Marine  Corps  Base    . 

Quantico  Co:  VA  22134- 

Landhoiding  Agency:  Navy 

Property  Number:  77200130101 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  55,  3233 

Marine  Corps  Base 

Quantico  Cor  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200130115 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B260 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448-SlOO 

Landholding  Agency:  Navy 

Property  Number:  77200130116 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B452 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130117 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1361 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1360 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130119 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B13G2 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 


Landholding  Agency:  Navy 
Property  Number:  77200130120 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  B9409 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130121 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9412 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130122 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9436 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9445 

Naval  Surface  Warfare  Ceneter 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130124 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9446 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9461 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130126 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9462 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130127 

Status:  Unutilized 

Reason:  Extensive  deterioration 

58  Housing  Units 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210040 

Status:  Unutilized 

Reason:  Extensive  deterioration 

18  Housing  Units 

Marine  Corps  Base 

Quantico  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200210041 

Status:  Unutilized 

Reason:  Extensive  deterioration 

8  Bldgs. 

Marine  Corps  Base 

#3220-3227 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210062 

Status:  Excess 


Reason:  Extensive  deterioration 

6  Bldgs. 

Marine  Corps  Base 

2600A.  2604.  2631.  2664.  26123. 261512 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210063 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-93 

Naval  Station  ,- 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200220037 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-40/Portion 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220040 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-63 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220041 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-63A 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220042 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  A-67 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy  "  ' 

Property  Number  77200220043 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-124 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220044 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CEP-213 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220045 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  51 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220054 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  79  . 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220055 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
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Bldg.  89 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220056 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
5  Bldgs. 

Naval  Weapons  Station  #90,  91.  95.  96, 101 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220057 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  119A 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220058 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  378 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220059 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  398 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220060 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  415 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220061 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  440.  441 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220062 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  508 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220063 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  510 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220064 


Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  605 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220065 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  624 

Naval  Weapons  Station  , 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220066 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  688 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220067 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  1271.  1272. 1273 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220068 
Status:  Excess 
Reason:  Secured  Area 

Bldgs.  1465.  1466 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220069 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  1467.  1468. 1469 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220070 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  1799 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220071 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  CAD40 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220084 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  CAD41 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220085 

Status:  Excess 

Reason:  Secured  Area 


Bldg.  CAD479 

Naval  Weapons  Station  ' 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220086 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  2250  , 

Marine  Corps  Base 
Quantico  Co:  VA  22134- 
Landholding  Agency:  Navy 
Property  Number:  77200230014 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  819 

Marine  Corps  Base 

Geiger  Ridge 

QuanUco  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200230015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B-2108 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Nimiber:  77200230016 

Status:  Excess 

Reason:  Extensive  deterioration 

6  Bldgs. 

Marine  Corps  Base 

Quaiitico  Co:  VA 

Location:  #2902.  2906.  2923,  2928.  2930. 

2950' 
Landholding  Agency:  Navy 
Property  Number:  77200230030 
Status:  Excess 
Reason:  Extensive  deterioration      x 

30  Housing  Units  "^ ., 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200240006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  3028,  3037     *      , 
Marine  Corps  Base 
Quantico  Co:  VA  22134- 
Landholding  Agency:  Navy 
Property  Number:  77200240007 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldgs.  3035,  3040,  3205 
Marine  Corps  Base 
Quantico  Co:  VA  22134- 
Landholding  Agency:  Navy 
Property  Number:  77200240008 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  60 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200240009 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1216 

Naval  Surface  Warfare  Center 
Dahlgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200240010 
Status:  Unutilized 
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Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 

Bldg.  1354 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200240011 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration  > 

Pier  R-1 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200240053 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  709 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200240054 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  M-15 

Naval  Station 

Norfolk  Co:  VA  23511-3095 

Landholding  Agency:  Navy 

Property  Number:  77200240055 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  NM-79 

Naval  Station 

Norfolk  Co:  VA  23511-3095 

Landholding  Agency:  Navy 

Property  Number:  77200240056 

Status:  Excess  ' 

Reason:  Extensive  deterioration 

Bldg.  2^216 

Naval  Station 

Norfolk  Co:  VA  23511-3095 

Landholding  Agency:  Navy 

Property  Number:  77200240057 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  052  k  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co:  York  VA  23690- 

Landholding  Agency:  DOT 

Property  Number:  87199230004 

Status:  Excess 

Reason:  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  87199240014 

Status:  Unutilized 

Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number:  87199310004 
Status:  Unutilized 
Reason:  Secured  Area 

Operations  Bldg. 

U.S.  Coast  Guard  Group  Hampton  Roads 

Portsmouth  VA  23703- 


Landholding  Agency:  DOT 
Property  Number;  87199710003 
Status:  Unutilized 
Reason:  Secured  Area 

BIdgs.  63, 115 

USCG  Training  Center 

Yorktown  Co:  York  VA  23690-5000 

Landholding  Agency:  DOT 

Property  Number:  87200110037 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  156 

USCG  Training  Center  Yorktown 
Yorktown  Co:  York  VA  23690-5000 
Landholding  Agency:  DOT 
Property  Number:  87200120015 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  002 

USCG  Eastern  Shore 

Chincoteague  Co:  Accomak  VA  23336- 

Landholding  Agency:  DOT 

Property  Number:  872002200P7 

Status:  Excess 

Reason:  Secured  Area 

Washington 

Bldg.  6661 

Naval  Submarine  Base,  Bangor 

Silverdale  Co:  Kitsap  WA  98315-6499 

Landholding  Agency:  Navy 

Property  Number:  77199730039 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  604 

Manchester  Fuel  Department 
Port  Orchard  WA  98366- 
Landholding  Agency:  Navy  4 

Property  Number:  77199810170 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  288 

Fleet  Industrial  Supply  Center 
Bremerton  WA  98314-5100 
Landholding  Agency:  Navy 
Property  Number:  77199810171 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  47 

Naval  Radio  Station  T  Jim  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number:  77199820056 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  48 

Naval  Radio  Station  T  )im  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number:  77199820057 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Coal  Handling  Facilities 
Puget  Sound  Naval  Shipyard 
#908,  919,  926-929 
Bremerton  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77199820142 


Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  193 

Puget  Sound  Naval  Shipyard 

Bremerton  WA  98310- 

Landholding  Agency:  Navy 

Property  Number:  771^820143 

Status:  Unutilized 

Reason:  contamination 

Bldg.  202 

Naval  Air  Station  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77199830019 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  2649 

Naval  Air  Station  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77199830020 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Extensive  deterioration 

Bldgs.  35,  36 

Naval  Radio  Station  T  Jim  Creek 

Arlington  Co:  Snohomish  WA  98223- 

Landholding  Agency:  Navy 

Property  Number:  77199830076 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  918 

Puget  Sound  Naval  Shipyard 
Bremerton  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77199840020 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  894 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77199920085 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  73 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  77199920152 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  210A 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930021 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  511  ^ 

Naval  Station  Bremerton 

Bremerton  Co:  WA  983 14- 

Landholding  Agency:  Navy 

Property  Number:  77199930022 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 


Bldg.  527 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930023 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  97 

Naval  Air  Station 

Whidbey  Island 

Oak  Harbor  Co:  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77199930040 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  331 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  77199930041 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  786 

Naval  Undersea  Warfare  Center 

.Keyport  Co:  Kitsap  WA  98345- 

Landholding  Agency:  Navy 

Property  Number:  77199930042 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  15 

Naval  Air  Station,  Whidbey  Island 
Oak  Harbor  Co:  WA  98278-3500 
Landholding  Agency:  Navy 
Property  Number:  77199930071 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  119 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930072 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  853 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  854 

Naval  Air  Station.  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930074 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  166 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930101 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  287 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930102 

Status:  Excess 

Reason:  Secured  Area 


Bldg.  418 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930103 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  858 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930104 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  17 

Naval  Radio  Station 

Jim  Creek 

Ariington  Co:  WA  98223-8599 

Landholding  Agency:  Navy 

Property  Number:  77200010073 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  47 

Naval  Undersea  Warfare  ' 

Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77200010074 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Whitney  Point  Complex 
Brinnon  Co:  Jefferson  WA  98320-9899 
Landholding  Agency:  Navy 
Property  Number:  77200010102 
Status:  Excess 

Reason:  Extensive  delfrioration 
Bldg.  398 
Naval  Station 

Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020038 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  976 

Naval  Station 

Bremerton  Co:  WA  98314-5020 

Landholding  Agency:  Navy 

Property  Number:  77200020039 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or   • 

explosive  material;  Secured  Area 
Extensive  deterioration 

8  Bldgs. 

Naval  Station  902,  903.  905,  907,  909-911, 

915 
Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200020040 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  109 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:.  77200030020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  157 

Naval  Weapons  Station 


Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030021 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  161 

Naval  Weapons  Station 
Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200030022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  170 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  262 

Naval  Weapons  Station  - 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030024 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  482 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77200040019 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  529  .     . 

Puget  Sound  Naval  Shipyard 
Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200040020 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  133 

Naval  Undersea  Warfare  Station 

Keyport  Co:  Kitsap  WA  98345-7610      , 

Landholding  AgeAcy:  Navy 

Property  Number:  77200120133     ' 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  2511 

NAS  Whidbey  Island  ^ 

Oak  Harbor  Co:  Island  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77200120157 

Status:  Excess 

Reason:  Secured  Area  < 

Bldg.  98 

Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77200220022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway;  Extensive 
deterioration  • 

Bldg.  2667 
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Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77200220023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 

Bldg.  899 

Paget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77200230032 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  935,  936.  956,  957 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230041 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  1990 
Naval  Station 

Everett  Co:  Snohomish  WA  98207-5001 
Landholding  Agency:  Navy 
Property  Number:  77200230044 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  530 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230058 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  878 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230059 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  904 

Naval  Station 

Fort  Lawton 

Everett  Co:  Snohomish  WA  98207-5001 

Landholding  Agency:  Navy 

Property  Number:  77200230060 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  66 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200240032 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  67 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200240033 

Status:  Unutilized 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 

Bldg.  180 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200240034 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  182 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200240035 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  214 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy  , 

Property  Number:  77200240036 

Status:  Unutilized     ' 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  273 

Naval  Magazine 

Indian  Island 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200240037 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  937 

Naval  Undersea  Warfare 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77200240038 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  2801A 
Naval  Undersea  Warfare 
Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77200240039 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or   ' 

explosive  material;  Secured  Area 

Bldg.  7634 

Naval  Undersea  Warfare 
Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77200240040 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Wisconsin 

Ravvley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  DOT 
Property  Number:  87199540004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 


Land  (by  State) 

California  ^    , 

Space  Sqrv.  Field  Station 
Portion/Off  Heritage  Road 
San  Diego  CA  90012-1408 
Landholding  Agency:  Navy 
Property  Number:  77199820049 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Land 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77199940001 

Status:  Underutilized 

Reason:  Secured  Area 

PCL-4  (11.60  acres) 

Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200020095 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  8 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110040 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel'lO 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110041 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  12 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110043 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  13 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110044 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  14 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  77200110045 

Status:  Underutilized 

Reason:  Secured  Area 

Eniwetok  Playgrounds 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220034 

Status:  Underutilized 

Reason:  Secured  Area 

CB  Rifle  Range 

Point  Mugu  Co:  Ventura  CA  93042-5000 
Landholding  Agency:  Navy 
Property  Number:  77200230001 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 


District  of  Columbia 

1600  sq.  ft./T-88 
Naval  Research  Lab 
Washington  Co:  DC  20375-5320 
Landholding  Agency:  Navy 
Property  Number:  77200110118 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Florida 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440018 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

Maine 

Parcel  2 

Naval  Air  Station 

Canam  Drive 

Topsham  Co:  Cumberland  ME  04086- 

Landholding  Agency:  Navy 

Property  Number:  77200130026 

Status:  Unutilized 

Reason:  Secured  Area 

Parcel  3 

Naval  Air  Station 

Canam  Drive 

Topsham  Co:  Cumberland  ME  04086- 

Landholding  Agency:  Navy 

Property  Number:  77200130027 

Status:  Unutilized 

Reason:  Secured  Area 

Parcel  5 

Naval  Air  Station 

Canam  Drive 


Topsham  Go:  Cumberland  ME  04086- 
Landholding  Agency:  Navy 
Property  Number:  77200130028 
Status:  Unutilized 
Reason:  Secured  Area 

Maryland  '    . 

6  Acres  -        ■-  _        -  ^ 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77199940023 

Status:  Unutilized 

Reason:  Secured  Area 

Land — 5000  sq.  ft. 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670-1603 

Landholding  Agency:  Navy 

Property  Number:  77200010023 

Status:  Unutilized 

Reason:  Secured  Area 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  ft.  north  qf  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  87199120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

North  Carolina 

0.85  parcel  of  land 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77199740074 
Status:  Unutilized 


Reason:  Secured  Area 

5  (0.91)  Parcels 
Marine  Corps  Base 
Camp  Lejeune  Co:  NC 
Landholding  Agency:  Navy 
Property  Number:  77200210080 
Status:  Underutilized 
Reason:  Secured  Area 

3  (0.91)  Parcels 
Marine  Corps  Base 
Greater  Sandy  Run 
Camp  Lejeune  Co:  NC 
Landholding  Agency:  Navy 
Property  Number:  77200210081 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

Virginia 

1.6  acres 

Naval  Amphibious  Base 

Norfolk  Co:  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  77200240063 

Status:  Unutilized 

Reason:  Secured  Area 

Washington 

Land-Port  Hadlock  Detachment 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co:  Jefferson  WA  98339- 
Landholding  Agency:  Navy 
Property  Number:  77199640019 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

[FR  Doc.  03-4160  Filed  2-21-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-47364;  File  No.  S7-41-02] 
RIN3235-AI19 

Definition  of  Terms  in  and  Specific 
Exemptions  for  Banks,  Savings 
Associations,  and  Savings  Banics 
Under  Sections  3<aH4)  and  3(aK5)  of 
ttie  Securities  Exchange  Act  of  1934 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
its  rule  granting  an  exemption  to  banks 
from  dealer  registration  for  a  de  minimis 
number  of  riskless  principal 
transactions,  and  to  its  rule  that  defines 
terms  used  in  the  bank  exception  to 
dealer  registration  for  asset-backed 
transactions.  The  Commission  also  is 
adopting  a  new  exemption  for  banks  the 
definition  of  broker  and  dealer  under 
the  Securities  Exchange  Act  of  1934  for 
certain  securities  lending  transactions. 
In  addition,  the  Commission  is 
extending  the  exemption  from 
rescission  liability  under  Exchange  Act 
Section  29  to  contracts  entered  into  by 
banks  acting  in  a  dealer  capacity  before 
March  31.  2005.  These  rules  address 
certain  of  the  exceptions  for  banks  from 
the  definitions  of  "broker"  and  "dealer" 
that  were  added  to  the  Securities 
Exchange  Act  of  1934  by  the  Gramm- 
Leach-Bliley  Act. 
DATES:  Effective  Date:  March  26,  2003. 

Compliance  Date:  September  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire.  Chief  Counsel; 
Lourdes  Gonzalez,  Assistant  Chief 
Counsel;  or  Linda  Stamp  Sundberg, 
Attorney  Fellow;  (202)  942-0073,  Office 
of  the  Chief  Counsel,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington.  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting 
amendments  to  Rules  3a5-l  [17  CFR 
240.3a5-ll,  3b-18  [17  CFR  240.3b-18). 
and  15a-8  [17  CFR  240.15a-8l  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  The  Commission  also 
is  adopting  an  exemption  from  the 
definitions  of  "broker"  and  "dealer"  for 
banks  engaging  in  securities  lending 
transactions  pursuant  to  new  Exchange 
Act  Rule  15a-ll  [17  CFR  240.153-11). 
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Exception  to  Dealer  Registration 
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Transactions 
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Exemption  from  the  Definitions  of 
"Broker"  and  "Dealer"  for  Banks 
Engaging  in  Securities  Lending 
Transactions  ' 

2.  Amendment  to  Rule  15a-ll — Exemption 
from  the  Definitions  of  "Broker"  and 
"Dealer"  for  Banks  Engaging  in 
Securities  Lending  Transactions 

D.  Definition  of  "Qualified  Investor" 

E.  Temporary  Exemption 

1.  Discussion  of  Comments  on  the 
Temporary  Exemption 

2.  Adopti'on  of  Temporary  Exemption  and 
Effective  Date  of  Dealer  Rules 

F.  Extension  of  Rule  1 5a-8— Sec.tion  29 
Liability  Exemption 

VI.  Procedural  Matters 

A.  Paperwork  Reduction  Act 

B.  Consideration  of  Comments  on  Benefits 
and  Costs 

1.  Benefits 

2.  Costs 

C.  Consideration  of  Burden  on 
Competition,  and  on  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

D.  Regulatory  Flexibility  Act  Certification 
Statutory  Authority 

Text  of  Rules  and  Rule  Amendments 

I.  Introduction 

On  October  30,  2002,  the  Commission 
proposed  amendments  to  the  Interim 
Final  Rules  ^  ("the  Rules")  under  the 
Exchange  Act  concerning  the  definition 


of  "dealer."  ^  Today,  the  Commission 
adopts  these  "dealer"  rules  substantially 
as  proposed  with  some  technical 
amendments  to  the  exemptions  in 
response  to  comments  received.  In 
addition,  the  Commission  is,  by  separate 
order,  extending  the  banks'  temporary 
exemption  from  the  definition  of  dealer 
until  September  30.  2003.  Finally,  the 
Commission  is  amending  Rule  15a-8  to 
give  practical  effect  to  the  exemption 
from  rescission  liability  under  Exchange 
Act  Section  29  on  contracts  entered  into 
by  banks  in  a  dealer  capacity  for  a  finite 
transition  period  until  March  31,  2005. 
This  exemption  was  previously 
adopted,  subject  to  comment. 

The  Commission  previously  adopted 
Exchange  Act  Rules  3a5-l,  3b-18,  and 
15a-8  on  May  11,  2001  as  part  of  the 
Rules,  which  were  designed  to 
implement  the  specific  transactional 
exceptions  for  banks  from  the 
definitions  of  "broker"  and  "dealer." 
The  definitions  of  "broker"  and 
"dealer,"  in  Exchange  Act  Sections 
3(a)(4)  and  3(a)(5).  respectively,  were 
amended  by  the  Gramm-Leach-Bliley 
Act  ("GLBA").3 


■  Definition  of  Tenhs  in  and  Specific  Exemptions 
for  Banks,  Savings  Associations,  and  Savings  Banks 
Under  Sections  3(a)(4)  and  3(a)(S)  of  the  Securities 
Exchange  Act  of  1934.  Release  No.  34-44291.  66  FR 
27760  (May  18.  2001). 


2  Definition  of  Terms  in  and  Specific  Exemptions 
for  Banks,  Savings  Associations,  and  Savings  Banks 
Under  Sections  3(a)(4)  and  3(a)(5)  of  the  Securities 
Exchange  Act  of  1934.  Release  No.  34-46745.  67  FR 
67495  (November  5.  2002)  ("the  Proposing 
Release"). 

'Pub.  L.  No.  106-102.  113  Stat.  1338  (1999).  On 
November  12, 1999,  the  President  signed  the  GLBA 
into  law.  The  GLBA  changed  federal  statutes 
governing  the  scope  of  permissible  activities  and 
the  supervision  of  banks,  bank  holding  companies, 
and  their  affiliates.  The  GLBA  lowered  barriers 
between  the  l>anking  and  securities  industries 
erected  by  the  Banking  Act  of  1933  (popularly 
known  as  die  "Glass-Steagall  Act")  Pub.  L.  No.  73- 
66.  ch.  89,  48  Stat.  162  (1933)  (as  codified  in 
various  sections  of  12  U.S.C.).  Section  101  of  the 
G13A  repealed  Sections  20  (12  U.S.C.  377)  and  32 
(12  U.S.C.  78)  of  the  Banking  Act  of  1933.  The 
GLBA  did  not  repeal  Sections  16  (12  U.S.C.  24 
(Sevendi))  and  21  (12  U.S.C.  377)  of  the  Banking 
Act  of  1933,  which  were  retained  as  continuing 
safeguards.  Section  16  prohibits  national  banks 
from  underwriting,  selling,  or  dealing  in  securities, 
except  for  certain  bank-eligible  securities  such  as 
U.S.  government  securities,  and  section  5(c)  of  the 
Glass-Steagall  Act  applies  those  same  Section  16 
restrictions  to  state-chariered  banks  that  are 
members  of  the  Federal  Reserve  System.  See  12 
U.S.C.  24  (Seventh)  and  12  US.C.  335.  Section  16 
excludes  from  its  prohibitions  securities 
transactions  in  which  the  bank  acts  as  agent  for  its 
customers,  which  is  considered  agency  activity 
under  banking  law.  Under  state  banking  law, 
insured  state  banks  also  generally  may  act  as  agent 
for  their  customers.  Under  federal  law.  insured  state 
banks  are  prohibited  from  engaging  as  principal  in 
any  activities  that  ar«  not  permissible  for  national 
banks,  unless  the  state  banks  comply  with 
applicable  capital  standards  and  the  Federal 
cieposit  Insurance  Corporation  ("FDIC")  has 
determined  that  the  activity  will  not  pose  a 
significant  risk  to  the  appropriate  insurance  fund. 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991,  Pub.  L.  102-242,  Title  III. 
Section  303, 12  U.S.C.  1831a.  Glass-Steagall  Act 
Section  21,  which  is  also  still  in  effect,  prohibits 
investment  banks  frogi  offering  checking  or  savings 
accounts.  See  12  U.S.C  378a. 


Among  other  things,  the  GLBA 
provided  for  functional  regulation  of 
securities  activities  by  eliminating  the 
complete  exception  for  banks  from  the 
definitions  of  "broker"  and  "dealer" 
and  replacing  them  with  specific 
transaction-based  exceptions.  Before  the 
GLBA  amendments,  Sections  3(a)(4)  and 
3(a)(5)  of  the  Exchange  Act  provided 
that  the  terms  "broker"  and  "dealer" 
did  not  include  a  "bank.""*  Accordingly, 
banks  ^  that  engaged  in  securities 
activities  were  excepted  fivm  the 
requirement  to  register  as  broker-dealers 
under  the  Exchange  Act.^  The  amended 
statutory  definitions  create  eleven, 
"broker"  and  foiu-  "dealer"  exceptions 
for  banks. 

In  response  to  interpretive  questions 
as  well  as  industry-specific  concerns, 
the  Commission  adopted  the  Rules  on 
May  11,  2001  to  give  the  banking 
industry  guidance  on  the  parameters  of 
these  new  bank  exceptions.  Although 


The  GLBA  also  lowered  barriers  between  the 
banking  and  the  insurance  industries  erected  by  the 
1982  amendments  to  the  Bank  Holding  Company 
Act  of  1956  (the  "Bank  Holding  Company  Act"). 
The  Gam-St.  (jermain  Depository  Institutions  Act  of 
1982,  Pub.  L.  No.  97-320.  96  Stat.  1469  (19B2)  (as. 
codified  in  various  sections  of  12  U.S.C),  amending 
section  4(c)(8)  of  the  Bank  Holding  Company  Act, 
12  U.S.C.  1841-1850  (1994). 

■*  Before  the  GLBA,  Exchange  Act  Section  3(a)(4) 
defined  the  term  "broker"  as  "any  person  engaged 
in  the  business  of  effecting  transactions  in  securities 
for  the  account  of  others,  but  does  not  include  a 
bank."  Before  the  GLBA,  Exchange  Act  Section 
3(a)(5)  defined  the  term  "dealer"  as  "any  person 
engaged  in  the  business  of  buying  and  selling 
securities  for  his  own  account,  through  a  broker  or 
otherwise,  but  does  not  include  a  liank  *   *   *." 

5  Exchange  Act  Section  3(a)(6)  [15  U.S.C. 
78c(al(6)|  defines  the  term  "bank"  as: 

(A)  a  banking  institution  organized  under  the 
laws  of  the  United  States,  (B)  a  meml>er  lunk  of  the 
Federal  Reserve  System.  (C)  any  other  banking 
institution,  whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  State  or  of  the 
United  States,  a  substantial  portion  of  the  business 
of  which  consists  of  receiving  deposits  or  exercising 
fiduciary  powers  similar  to  those  permitted  to 
national  bianks  under  the  authority  of  the 
Comptroller  of  the  Currency  *  *   *  and  which  is 
supervised  and  examined  by  State  or  Federal 
authority  having  supervision  over  banks,  and  which 
is  not  operated  for  the  purpose  of  evading  the 
provisions  of  this  title,  and  (D)  a  receiver, 
conservator,  or  other  liquidating  agent  of  any 
institution  or  firm  included  in  clauses  (A),  (B),  01 
(C)  of  this  paragraph. 

«  Exchange  Act  Section  15(a)  |15  U.S.C.  78o(a)| 
generally  provides  that: 

iijt  shall  be  unlawful  for  any  broker  or  dealer 
which  is  either  a  person  other  than  a  natural  person 
or  a  natural  pterson  not  associated  with  a  broker  or 
dealer  which  is  a  person  other  than  a  natural  person 
(other  than  such  a  broker  or  dealer  whose  business 
is  exclusively  intrastate  and  who  does  not  make  use 
of  any  facility  of  a  national  securities  exchange)  to 
make  use  of  the  mails  or  any  means  or 
instrumentality  of  interstate  commerce  to  effect  any 
transactions  in,  or  to  induce  or  attempt  to  induce 
the  purchase  or  sale  of,  any  security  (other  than  an 
exempted  security  or  commercial  paper,  bankers' 
acceptances,  or  commercial  bills)  unless  such 
broker  or  dealer  is  registered  in  accordance  with 
(the  provisionsl  of  this  section. 


the  GLBA  became  law  in  November 
1999,  these  amended  statutory 
definitions  had  a  delayed  effective  date 
of  May  12,  2001.  Because  the  exceptions 
from  the  definition  of  "broker"  and 
"dealer"  are  exceptions  to  the  Exchange 
Act,  the  Commission  is  statutorily 
charged  with  interpreting  them.  The 
Rules  were  designed  to  provide 
guidance  by  defining  certain  key  terms 
used  in  the  new  statutory  exceptions 
and  provided  additional  exemptions 
from  the  definition  of  "broker"  and 
"dealer"  for  banks  that  were  engaged  in 
certain  types  of  securities  transactions. 
Although  the  Rules  were  adopted  as 
interim  final  rules,  the  Commission 
specifically  solicited  public  comment 
on  them. 

The  amendments  we  are  adopting 
today  generally  are  limited  to  certain  of 
the  "dealer"  exceptions  under  GLBA. 
While  there  are  four  statutory  dealer 
exceptions,  these  amendments  only 
define  terms  used  in  one  of  them — the 
exception  for  asset-backed  transactions. 
These  amendments  also  make  the 
coimting  of  riskless  principal 
transactions  more  flexible  under  the  de 
minimis  exemption  and  create  a  new 
exemption  for  securities  lending 
transactions,  which  will  be  an  exception 
to  the  definitions  of  both  broker  and 
dealer  for  qualifying  transactions. 

Congress  believed  that,  given  the 
expansion  of  the  activities  and 
affiliations  in  the  financial  marketplace, 
functional  regulation  was  important  in 
building  a  coherent  financial  regulatory 
scheme.^  The  Commission  supported 
modernizing  the  legal  framework 
governing  financial  services  consistent 
with  a  system  of  functional  regulation  to 
ensiu«  that  investors  purchasing 
securities  through  banks  received  the 
same  protections  as  when  they 
purchased  securities  through  registered 
broker-dealers." 

n.  Temporary  Exemption  From  the 
Definition  of  "Dealer" 

In  order  to  give  banks  time  to  ensure 
that  their  securities  transactions 
conform  to  the  requirements  of  the 
GLBA,  the  Rules  included  a  temporary 
exemption  that  effectively  extended  the 
general  bank  exception  from  broker- 
dealer  registration.^  To  further 
accommodate  the  industry's  continuing 


-compliance  concerns,  the  Commission 
delayed  the  effective  date  of  the  bank 
"dealer^rules  through  a  series  of  orders 
that  ultimately  extended  the  temporary 
exemption  to  February  10,  2003.'° 
Concurrently  with  issuing  this  Release, 
the  Commission  is  issuing  an  additional 
Order  extending  the  temporary 
exemption  from  the  effective  date  of  the 
bank  "dealer"  rules  through  September 
30, 2003." 

m.  General  Comments  on  the  Proposed 
Amendments 

We  received  12  comments  on  the 
proposed  amendments  to  the  Rules 
relating  to  the  definition  of  "dealer"  for 
banks  and  the  proposed  exemption  for 
securities  lending. '^  These  comments 


'H.R.  Rep.  No.  106-74,  pt.  3.  at  113  (1999). 

"  See,  e.g.,  letter  from  Arthur  Levitt,  Chairman. 
U.S.  Securities  and  Exchange  Commission,  to 
Senator  Phil  Gramm,  Chairman,  Committee  on 
Banking,  Housing  and  Urban  Affairs,  U.S.  Senate 
(Oct.  14, 1999)  (stating  that  "the  Securities  and 
Exchange  Commission  has  long  supported  financial 
modernization  legislation  that  provides  the 
protections  of  the  securities  laws  to  all  investors."). 
.  9  17CFR240.15a-7. 


'"Through  an  earlier  order,  the  Commission 
delayed  the  effective  date  of  the  bank  "broker" 
exceptions  through  orders  that  extended  the 
temporary'  exemption  to  May  12.  2003. 

"Rule  15a-9  continues  to  exempt  savings 
associations  and  savings  banks  from  the  definitions 
of  "broker"  and  "dealer"  under  Exchange  Act 
Sections  3(a)(4)  and  3(a)(5)  on  the  same  terms  and 
conditions  that  apply  to  banks.  This  exemption  is 
limited  to  savings  associations  and  savings  banks 
that  have  deposits  insured  by  the  FDIC  under  the 
Federal  Deposit  Insurance  Act  ( "FDIA ").  12  U.S.C. 
1811  ef.  seq. 

'2  See  letter  dated  November  19.  2002,  signed  by 
Jackie  G.  Prester  of  Baker,  Donelson,  Bearman  & 
Caldwell,  on  behalf  of  First  Tennessee  Bank.  N.A. 
("the  First  Tennessee  Letter"):  letter  dated 
December  2.  2002,  received  incomplete  and 
unsigned  ("the  Anonymous  letter"):  letter  dated 
December  9,  2002.  signed  by  Edward  Rosen  of 
Cleary,  Gottlieb.  Steen  &  Hamilton  on  behalf  of  an 
ad  hoc  coalition  of  banks  consisting  of  The  Bank  of 
New  York,  Barclays  Global  Investors,  N.A., 
Citibank,  Credit  Suisse  First  Boston,  Deutsche  Bank. 
HSBC,  and  JP  Morgan  Chase  Bank  ("the  Coalition 
of  Banks"  Letter");  letter  dated  December  10.  2002. 
signed  by  I-  Virgil  Mattingly.  Board  of  Governors  of 
the  Federal  Reserve  System  ("Federal  Reserve"), 
William  F.  Kroener.  FDIC.  and  |ulie  L.  Williams. 
Office  of  the  Comptroller  of  the  Currency  {"OCC") 
("the  General  Ciunsels"  Letter");  letter  dated 
December  5,  2002,  signed  by  Lawrence  R.  Uhlick>of 
the  Institute  of  International  Bankers  ("the  IIB 
Letter"):  letter  dated  December  5.  2002.  signed  by 
Sarah  A.  Miller  of  the  American  Bankers 
Association  and  ABA  Securities  Association  ("the 
ABA/ABASA  Letter");  letter  dated  December  6. 
2002,  signed  by  Jeffrey  P.  Neubert  of  the  New  Yoik 
Clearinghouse  Association,  whose  members  are: 
Bank  of  America,  National  Association:  The  Bank 
of  New  York;  Bank  One.  National  Association: 
Citibank,  N.A.;  Deutsche  Bank  Trust  Company 
Americas;  Fleet  National  Bank;  HSBC  Bank  USA: 
IPMorgan  Chase  Bank;  LaSalle  Bank  National 
Association;  Wachovia  Bank,  National  Association: 
and  Wells  Fargo  Bank.  National  Association  ("the 
NYCH  Letter");  letter  dated  December  5,  2002, 
signed  by  Jeffrey  S.  Missman  of  the  Compliance 
Department  of  Commerce  Bancshares  ("the 
Commerce  Banc  Letter");  letter  dated  December  5, 
2002,  signed  by  (oanne  F.  Shephard  of  the 
Independent  Community  Bankers  of  America  ("the 
ICBA  Letter");  letter  dated  December  12,  2002. 
signed  Christine  A.  Bruenn  of  the  North  American 
Securities  Administrators  Association  ("the 
NASAA  Letter");  letter  dated  December  13.  2002. 
signed  by  Jose  Arau  of  CalPERS  ("the  CalPERS 
Letter");  and  letter  dated  December  24,  2002.  signed 
by  Richard  Whiting  of  the  Financial  Services 
Roundtable  ("the  Roundtable  Letter"). 
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were  from  two  banks,  five  bank 
associations,. a  coalition  of  banks,  the 
general  counsels  of  the  Federal  banking 
agencies,  the  state  securities 
administrators'  association,  a  pension 
fund,  and  one  unknown  person." 

Generally,  the  commenters  supported 
the  efforts  of  the  Commission  and  its 
staff  in  listening  to  the  concerns  of  the 
banking  industry,  making  the  dealer 
rules  more  flexible,  and  making  banks' 
compliance  with  the  dealer  rules 
easier.'*  Several  commenters  also 
generally  praised  the  Commission  and 
its  staff  for  proposing  the  securities 
lending  exemption  to  provide  banks 
with  greater  legal  certainty  in 
cormection  with  their  activities  as    , 
custodians,  clearing  agents,  and 
noncustodial  agents  or  intermediaries, 
and  in  facilitating  securities  lending  and 
borrowing  transactions. '  ^ 

The  General  Counsels  of  the  Federal 
Reserve,  the  OCC,  and  the  FDIC  ("the 
General  Counsels")  stated  that  they 
appreciate  the  efforts  of  the  SEC 
reflected  in  the  proposed  rules  as  well 
as  the  opportunity  provided  to  discuss 
how  the  Interim  Final  Rules  would 
affect  the  activities  and  customer 
relationships  of  banks.'" 

Finally,  one  commenter  noted  that  the 
proposing  Release  included  a  discussion 
of  the  background  of  the  GLBA.'^  This 
commenter  acknowledged  that  the 
primary  purpose  of  the  federal  securities 
laws  is  to  protect  investors  and  that  the 
primary  purpose  of  the  federal  banking 
laws  is  to  protect  the  solvency  of  banks. 
The  Commenter.  however,  stated  that 
federal  banking  laws,  "implement  the 
banking  laws"  purpose  of  protecting 
investors."'" 

We  note,  however,  that  the  federal 
securities  laws  are  unique  in  providing 
a  comprehensive,  uniform,  and 
coordinated  system  of  regulation  of 
securities  activities  under  the  oversight 
of  a  single  expert  regulator  with  the 
protection  of  investors  as  its  overarching 
purpose.'^ 


The  remainder  of  the  comments  dealt 
with  specific  issues  related  to  the 
proposal  and  will  be  discussed  in 
connection  with  the  final  rules,  below. 

rV.  Dealer  Activities  and  the  Dealer/ 
Trader  Distinction 

Exchange  Act  Section  3(a)(5)  defines 
a  "dealer"  generally  as  a  person  that  is 
"engaged  in  the  business  of  buying  and 
selling  securities"  for  its  own  account 
through  a  broker  or  otherwise,  and 
excepts  persons,  whether  banks  or  non- 
banks,  who  do  not  buy  or  sell  securities 
"as  part  of  a  regular  business."  '" 
Therefore,  banks,  like  other  active 
participants  in  the  securities  markets 
need  not  register  unless  they  satisfy 
these  criteria. 

As  developed  over  the  years,  the 
dealer  definition  has  been  interpreted  to 
exclude  "traders."  The  dealer/trader 
distinction  recognizes  that  dealers    • 
normally  have  a  regular  clientele,  hold 
themselves  out  as  buying  or  selling 
securities  at  a  regular  place  of  business, 
have  a  regular  turnover  of  inventory  (dr 
participate  in  the  sale  or  distribution  of 
new  issues,  such  as  by  acting  as  an 
underwriter  =^'1,  and  generally  provide 


■-■One  comment  letter  was  received  in  an 
unsigned  and  incomplete  form. 

'*  See  the  First  Tennessee  Letter,  the  Coalition  of 
Banks'  Letter,  the  Commerce  Banc  Letter,  the  ICBA 
Letter,  the  IIB  Letter,  the  ABA/ABASA  Letter,  the 
NYCH  Letter,  the  NASAA  Utter,  and  the  CalPERS 
Letter. 

•^  See  the  Coalition  of  Banks'  Letter,  the  NYCH 
Letter,  the  CalPERS  Letter,  the  ICBA  Letter,  the 
NASAA  Letter,  the  IIB  Letter,  and  the  ABA/ABASA 
Letter. 

•»  See  the  General  Counsels'  I«tter. 

"  See  the  NYCH  Letter. 

>»W. 

'"Among  the  unique  investor  protections 
provided  by  the  federal  securities  laws  are: 

(1)  Uniform  qualiHcations  and  testing 
requirements,  including  continuing  education,  of 
the  registered  representative  sales  force. 


(2)  Explicit  supervision  of  sales  personnel 
through  liability  that  is  imposed  on  a  registered 
broker-dealer  and  its  supervisory  personnel  under 
statutory  provisions  addressing  responsibility  for 
"failure  to  supervise"  and  "controlling  person 
liability.  "  See  Exchange  Act  Sections  15(b)(4)(E) 
and  20  |15  U.S.C.  78ofb)(4)(E)  and  78t(a)|.  These 
provisions  hold  broker-dealers  and  brok*r-dealer 
supervisory  personnel  responsible  for  the  conduct 
of  line  personnel. 

(3)  Membership  in  the  Securities  Investor 
Protection  Corporation  (SIPC),  which  provides 
insurance  in  the  event  of  broker-dealer  insolvency- 
Missing  securities  and  cash  of  investors  are 
guaranteed  up  to  S500.000.  including  a  maximum 
of  5100,000  for  cash  claims.  Transactions  with 
afniiates  of  SIPC  insured  broker-dealers,  such  as 
banks,  are  not  covered  by  SIPC. 

(4)  Self-Regulatory  Organization  rules  governing 
broker-dealer  sales  practices  aimed  at  protecting 
investors,  as  well  as  other  market-oriented  rules 
aimed  at  fostering  fair  and  competitive  securities 
markets. 

See  generally  Statement  of  the  U.S.  Securities  and 
Exchange  Commission  Concerning  Bank  Securities 
Issues  to  the  Subcommittee  on  Oversight  and 
Investigations,  Committee  on  Commerce,  U.S. 
House  of  Representatives  Testimony  of  Arthur 
Levitt,  Chairman,  U.S.  Securities  and  Exchange 
Commission,  Concerning  Financial  Modernization 
Legislation,  Before  the  Cx)mmittee  on  Banking. 
Housing,  and  Urban  A^irs.  U.S.  Senate  (February 
24,  1999). 

^"Exchange  Act  Section  3(a)(5)  (15  U.S.C. 
78c(a)(5)l.  See  also  Proposing  Release  at  67  FR 
67498. 

'•  The  term  "underwriter"  is  defined  in  Section 
2(a)(ll)  of  the  Securities  Act  of  1933  |15  U.S.C. 
77b(a)(ll)|.  In  determining  whether  a  bank  is  acting 
as  an  underwriter  when  it  undertakes  particular 
securities  activities,  the  Commission  is  not 
expressing  any  views  on  whether  those  activities 
would  constitute  "underwriting"  for  purposes  of 
Section  16  of  the  Glass-Steagall  Act.  The 
Commission  wishes  to  emphasize  that  the 
determination  of  dealer  status  with  respect  to 


liquidity  services  in  transactions  with 
investors  (or.  in  the  case  of  dealers  who 
are  market  makers,  for  other 
professionals).^^ 

The  question  of  whether  a  bank  acts 
as  a  "dealer"  that  must  register  with  the 
Commission  therefore  turns  upon  a  two- 
stage  analysis.  The  first  stage  of  the 
analysis,  which  is  the  general  "dealer/ 
trader"  distinction.^:*  focuses  on  two 
factual  questions:  (1)  Whether  the  bank 
is  "buying  and  selling  securities"  for  its 
own  account:  and  (2)  whether  the  bank 
is  "engaged  in  the  business"  of  that 
activity  "as  part  of  a  regular  business." 
A  bank  would  not  be  a  dealer  unless 
both  of  those  factual  tests  are  met.  The 
second  stage  of  the  analysis  focuses  on 
whether  the  bank  can  take  advantage  of 
bank-specific  transactional  exceptions 
or  exemptions  from  the  definition  of 
dealer.  If  all  of  the  bank's  securities 
activities  fall  within  one  or  more  of 
those  bank-specific  exceptions  or 
exemptions,  the  bank  does  not  have  to 
register  as  a  broker-dealer. 

We  received  two  comments  on  the 
dealer/trader  analysis  that  we  set  forth 
in  the  proposing  Release.^''  One 
commenter  stated:  "The  Release  also 
recognized  the  customary  distinction 
under  the  securities  laws  between  a 
"dealer"  and  a  "trader."  observing  that 
"banks  may  have  a  legitimate  need  to. 
on  occasion,  lend  or  borrow  securities 
on  their  own  behalf  for  hedging  or  for 
other  reasons'  and  that,  in  such 
circumstances,  "they  should  be  subject 
to  the  same  dealer/trader  distinction 
that  applies  to  all  other  market 
participants."  We  agree  wholeheartedly 
with  all  of  these  statements."  ^^ 


securities  transactions,  including  those  that  do  not 
involve  a  public  offering,  must  be  made  by 
reference  to  the  federal  securities  laws.  It  is  the 
Commission's  view,  however,  that  the  fact  that  an 
offering  is  exempt  from  registration  under  the 
Securities  Act  of  1933  ("Securities  Act  ")  |15  U.S.C 
77a,  et  seq.j  does  not  necessarily  affect  the  status 
of  a  participant  in  that  offering  as  an  "underwriter" 
as  defined  in  Securities  Act  Section  2(a)(ll). 
Furthermore,  in  general  the  determination  of  broker 
or  dealer  status  under  the  Exchange  Act  primarily 
depends  on  the  broader  deFinitiQns  of  "purchase" 
and  "sale."  See  Exchange  Act  Section  3(a)(13)  and 
3(a)(14)  |15  U.S.C.  78c(a)(13)  and78c(a)(14)l. 

"See,  e.g..  Rel.  No.  34-11742  (Octobers,  1975) 
(noting  that  a  bank  might  be  subject  to  registration 
as  a  municipal  securities  dealer  if  it  engaged  in 
underwriting,  maintained  a  trading  account  or 
carried  a  dealer  inventory,  advertised  itself  as  a 
dealer  or  otherwise  held  itself  out  as  a  dealer). 

"  A  person  that  is  buying  securities  for  its  own 
account  may  still  not  be  a  "dealer"  because  it  is  not 
"engaged  in  the  business"  of  buying  and  selling 
securities  for  its  own  account  as  part  of  a  regular 
business.  See  generally  L.  Loss  &  J.  Seligman, 
Securities  Regulation.  §§8-A-2  and  B-A-3  nn.115 
and  143  (3d  ed.  2001). 

^*  See  the  NYCH  letter  and  the  Coalition  of  Banks' 
letter. 

"  See  the  NYCH  Letter. 


Our  dealer/trader  discussion  was 
meant  to  give  guidance  on  the 
imderlying  principles  that  should  be 
applied  to  any  factual  situation.^**  The 
question  of  whether  a  bank  acts  as  a 
dealer  under  the  securities  laws  is 
entirely  separate  from  the  question  of 
whether  it  acts  as  a  dealer  imder  the 
banking  laws,  and  it  is  possible  for  a 
bank  to  be  a  "dealer"  under  the 
securities  laws  but  not  under  the 
banking  laws.  A  bank  therefore  should 
look  to  the  securities  laws  and  the 
Commission's  rules  and  interpretations 
in  conducting  its  analysis  under  the 
Exchange  Act.^^ 

The  other  commenter  asked  whether 
the  failure  to  meet  a  condition  of  a 
statutory  exception  or  Commission 
exemption  was  sufficient  reason  to 
presume  dealer  activity.^s  A  bank  has 


-^  Wp  have  given  recent  guidance  on  what 
constitutes  "dealer"  activity.  See  OTC  Derivatives 
De.alers.  Release  No.  34-40594,  Section  II. A. 1.,  n. 
61,  63  FR  59362  at  59370  (November  3.  1998).  As 
we  explained  with  respect  to  a  group  of  derivative 
dealers  that  engage  in  limited  activities; 

lElxcept  to  the  extent  expressly  permitted  under 
the  rules  and  rule  amendments,  an  OTC  derivatives 
dealer  may  not  engage  directly  or  indirectly  in  any 
activity  that  may  otheru'ise  cause  it  to  be  a 
"'dealer'"  as  defined  in  Section  3(a)(5)  of  the 
Exchange  Act  (15  U.S.C.  §78c(a)(5)).  This  includes, 
but  is  not  limited  to,  without  regard  to  the  security, 
(1)  purchasing  or  selling  securities  as  principal  from 
or  to  customers;  (2)  carrying  a  dealer  inventory  in 
securities  (or  any  portion  of  an  affiliated  broker- 
dealer's  inventory):  (3)  quoting  a  market  in  or 
publishing  quotes  for  securities  (other  than  quotes 
on  one  side  of  the  market  on  a  quotations  system 
generallv  available  to  non-broker-dealers,  such  as  a 
retail  screen  broker  for  government  securities)  in 
connection  with  the  purchase  or  sale  of  securities 
permitted  under  Rule  15a-l:  (4)  holding  itself  out 
as  a  dealer  or  market-maker  or  as  being  otherwise 
willing  to  buy  or  sell  one  or  more  securities  on  a 
continuous  basis:  (5)  engaging  in  trading  in 
securities  for  the  benefit  of  others  (including  any 
afniiate),  rather  than  solely  for  the  purpose  of  the 
OTC  derivatives  dealer's  investment,  liquidity,  or 
other  permissible  trading  objective:  (6)  pro\'iding 
incidental  investment  advice  with  respect  to 
securities:  (7)  participating  in  a  selling  group  or 
underwriting  with  respect  to  securities:  or  (8) 
engaging  in  purchases  or  sates  of  securities  from  or 
to  an  affiliated  broker-dealer  except  at  prevailing 
market  prices. 

2'  Of  course,  a  bank  also  should  continue  to 
determine  whether  any  proposed  securities  activity 
is  permitted  under  banking  law,  and  should  consult 
its  appropriate  Federal  banking  agency,  if 
necessary,  to  assist  it  in  that  analysis. 

"  See  the  Coalition  of  Banks'  letter.  This 
commenter  also  urged  the  Commission  to  confirm- 
that  in  analyzing  whether  a  particular  activity 
undertaken  by  a  non-bank  person,  the  existence  or 
non-existence  of  a  GLBA  bank  exception  or 
exemption  for  that  activity  is  not  relevant  to  the 
analysis  of  whether  that  activity  would  constitute 
"broker"  activity.  Although  we  believe  that  this 
statement  is  generally  true,  we  will  address 
"broker"  activity  later  when  we  propose 
amendments  to  the  Rules  pertaining  to  banks' 
exceptions  from  the  definition  of  broker.  In 
addition,  this  commenter  noted  that  because  so 
much  of  the  dealer/trader  distinction  is  set  forth  in 
the  context  of  the  Commission  stafTs  no-action  and 
interpretive  letters,  it  would  be  helpful  for  the 
Commission  to  note  the  existence  of  these  letters, 


flexibility  when  it  analyzes  whether  its 
securities  activities  would  require- it  to 
register  with  the  Commission  as  a 
dealer.  As  we  stated  in  the  proposing 
Release,  as  an  analytical  matter,  a  bank 
may  opt  first  to  consider  whether  its 
proprietary  seciuities  purchases  and 
sales  cause  it  to  be  "engaged  in  the  . 
business"  of  buying  and  selling 
securities  for  its  own  account  "as  part 
of  a  regular  business."  If  the  bank  meets 
that  part  of  the  test,  then  the  bank 
would  have  to  consider  whether  those 
securities  activities  fall  within  one  of 
the  bank-specific  transaction  exceptions 
or  exemptions  from  the  dealer  definition 
in  Exchange  Act  Section  3(a)(5). 
Alternatively,  a  bank  may  simply 
analyze  whether  its  proprietary 
securities  purchases  and  sales  fall 
within  an  exception  or  exemption  from 
Section  3(a)(5).  If  all  of  the  bank's 
securities  activities  fall  within  one  or 
more  exceptions  or  exemptions  from  the 
dealer  definition,  then  the  bank  could 
avoid  having  to  determine  separately 
whether  it  satisfies  the  "engaged  in  the 
business"  component  of  the  definition. 
A  bank  that  relies  on  a  transaction 
exception  or  an  exemption  must  meet 
all  of  the  Jerms  of  that  exception  or 
exemption  in  order  to  claim  it. 

Finally,  we  note  that  our  analysis  of 
what  constitutes  "dealer"  activity  has 
not  changed  for  persons  that  are  not 
banks  merely  because  banks  have 
specific  transactional  exceptions  and 
exemptions.  These  bank  exceptions  and 
exemptions  provide  banks  with  legal 
certainty  for  transactions  conducted  in 
accordance  with  the  terms  of  these 
exceptions  and  exemptions.  The  bank- 
specific  exceptions  and  exemptions 
from  the  definition  of  "dealer"  for 
specific  products  or  transaction.s  are 
independent  of  the  question  of  whether 
a  person  would  satisfy  the  general 
definition  of  "dealer"  in  the  first 
instance. 

In  general,  the  bank  dealer  exceptions 
apply  to  transactions  in  specified 
products  and  contain  limiting 
conditions.  Some  of  these  bank 
exceptions  and  exemptions  are  more 
restrictive  than  others.  For  example, 
while  some  bank  dealer  exceptions 
permit  a  bank  to  buy  and  sell  securities, 
the  asset-backed  transactions  exception 
only  permits  a  bank  to  issue  and  sell 
sectuities  through  a  grantor  trust  or 


other  separate  entity  to  qualified 
investors.2^  In  addition,  the  investment 
transactions  exception  only  permits  the 
bank  to  buy  or  sell  securities  "for 
investment  purposes"  for  its  own 
account  or  in  the  accoimts  for  which  it 
acts  as  a  trustee  or  fiduciary.'" 

In  sum,  as  a  bank  considers  its 
securities  activities,  it  must  evaluate  the 
totality  of  these  activities  to  determine 
if  they  are  permissible  imder  banking 
law,  meet  the  definition  of  dealer  (or 
broker)  activities  under  the  securities 
laws,  and  are  excepted  or  exempted 
from  the  dealer  (or  broker)  registration 
requirements  under  the  Exchange  Act.*? 

V.  Discussion  of  Comments  and 
Adoption  of  "Dealer"  Rules 

The  GLBA  provides  four  exceptions  to 
banks  from  the  definition  of  "dealer." 
Each  of  these  exceptions  permits  a  bank 
to  act  as  a  dealer  with  respect  to 
specified  seciuities  products  if  the  bank 
complies  with  the  enumerated  statutory 
conditions.  The  GLBA  bank  "dealer" 
exceptions  are  outlined  briefly  below.^z 

•  Investment  transactions:  permits 
banks  to  buy  and  sell  securities  for 
investment  purposes  for  the  bank  and  in 
its  customers'  trustee  and  fiduciary 
accounts. 

•  Permissible  securities  transactions: 
permits  banks  to  buy  and  sell  exempted 
securities,  certain  Canadian  government 
obligations,  and  Brady  bonds. 

•  Identified  banking  products: 
permits  banks  to  buy  and  sell  certain 
"identified  banking  products,"  as 
defined  in  Section  206  of  the  GLBA. 

•  Asset-backed  transactions:  permits 
banks  through  a  grantor  trust  or  other 
separate  entity  to  issue  and  sell  to 
qualified  investors  certain  asset-backed 
securities  representing  obligations 
predominantly  originated  by  a  bank,  an 
affiliate  of  the  bank  other  than  a  broker- 


clarify  that  these  letters  are  still  valid,  and  confirm 
that  the  proposing  Release  was  intended  to 
summarize,  but  not  to  modify,  the  traditional 
"dealer/trader"  distinction.  Because  the 
Commission  staffs  letters  have  been  written  over 
the  seven  decades  of  the  Commission's  existence 
and  are  based  on  specific  factual  situations,  we  do 
not  believe  that  it  is  appropriate  to  re-visit  these 
letters  in  the  context  of  adopting  these  amendments 
to  the  Rules.. 


2«See  Exchange  Act  Section  3(a)(5)(C)(iii).  [15 
U.S.C.  78c(a)(5)(C)(iii).) 

M"  See  Exchange  Act  Section  3(a)(5)(C)(ii).  [15     ' 
U.S.C.  78c(a)(5)(C)(ii).) 

31 A  bank  that  contemplates  a  new  securities 
activity  may  also  seek  an  exemption  or  no-action 
relief  from  the  Commission.  Exchange  Act  Section 
36  |15  U.S.C.  78ram|  authorizes  us  to  exempt  any 
person,  security,  or  transaction  from  the  provisions 
of  the  Exchange  Act.  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in  the  public 
interest,  and  consistent  with  the  protection  of 
investors.  We  authorized  the  Director  of  the 
Division  of  Market  Regulation  to  consider,  on  a 
case-by-case  basis,  individual  requests  for 
exemptive  relief  bom  banks,  savings  associations, 
and  savings  banks.  Exchange  Act  Rule  Rule  30-3 
|17  CFR  200.30-3(a)(72)).  In  appropriate 
circumstances,  the  staff  also  may  provide  guidance 
in  the  form  of  no-action  letters.  See  Release  No.  33- 
5127  (January  25,  1971).  See  iaiso  Release  No.  33- 
6279  (December  5,  1980). 

^^This  outline  is  a  summary.  It  does  not  describe 
the  exceptions  in  full.  See  Exchange  Act  Section 
3(a)(5).  (15  U.S.C.  78c(a)(5).] 
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dealer,  or  a  syndicate  in  which  the  bank 
is  a  member  for  some  types  of  products. 

With  respect  to  the  "dealer" 
exceptions,  the  Rules  defined  terms 
found  in  the  asset-backed  transactions 
exception  and  provided  an  exemption 
for  a  de  minimis  number  of  riskless 
principal  transactions.  In  the  proposing 
Release,  we  proposed  amendments  to 
those  definitions  as  well  as  to  the 
exemption  for  a  de  minimi^  number  of 
riskless  principal  transactions.  We  also 
proposed  a  new  exemption  for  securities 
lending  transactions.  The  changes  we 
have  made  in  response  to  comments  are 
discussed  below. 

A.  Rule  3a5-l — the  De  Minimis 
Exemption  for  Riskless  Principal 
Transactions 

In  the  Rules,  the  Commission 
provided  an  exemption  that  permits 
riskless  principal  transactions  '^  as  well 
as  brokerage  transactions  to  be  counted 
under  the  500-transaction  limit. ^'^  The 
proposed  amendment  would  permit  a 
riskless  principal  transaction,  even  if  it 
involves  two  separate  counterparties,  to 
count  as  only  one  transaction  against 
the  annual  500-transaction  limit. 

1 .  Discussion  of  Comments  Received  on 
the  Amendment  to  Rule  3a5-l — the  De 
Minimis  Exemption 

Only  two  commenters  addressed  this 
exemption. '"'  Both  commenters 
commended  the  Commission  for 
proposing  to  count  the  buy  and  sell 
components  of  a  "riskless  principal" 


' '  "Riskless  principal"  transactions  are  generally 
described  as  trades  in  which,  after  receiving  an 
order  to  buy  (or  sell)  from  a  cuslonjer.  the  broker- 
dealer  purchases  (or  sells)  the  security  from  (or  to) 
another  person  in  a  contemporaneous  offsetting 
transaction.  See  Exchange  Act  Rule  10b- 
10(a)(2)(ii)(A)  [17  CFR  240.10b-10(a){2)(ii)(A)|; 
Release  No.  34-33743  (Mar.  9.  1994)  at  nil. 

Under  the  securities  laws,  riskless  principal 
transactions  are  dealer  activity.  One  commenter 
urged  the  Commission  to  adopt  the  position  that 
riskless  principal  transactions  are  agency 
transactions  and  suggested  that  the  Commission 
bring  its  views  into  accord  with  long-held  banking 
practice.  See  the  ICBA  Letter.  Because  the  securities 
laws'  interpretations  of  riskless  principal 
transactions  are  also  long-standing  and  speciFically 
designed  for  the  protection  of  investors,  we  decline 
to  adopt  the  banking  law  view.  We  note  that  4he 
statutory  bank  exceptions  from  the  definitions  of 
broker  and  dealer  are  limited  by  their  terms  to  the 
statutory  language,  and  do  not  extend  to 
transactions  that  are  the  legal  or  economic 
equivalent  of  the  statutory  exceptions. 

"Exchange  Act  Section  3(a)(4)(B)(xi)  |15  U.S.C. 
78c(a)(4)(B)(xi)|  excepts  a  bank  from  the  definition 
of  broker  if  it  effects  no  more  than  500  securities 
transactions  per  calendar  year,  other  than 
transactions  that  qualify  for  one  of  the  other 
statutory  exceptions.  A  transaction  in  which  a  bank 
is  acting  as  an  agent  for  a  customer  would  count 
as  one  transaction  toward  the  500-transaction  limit. 
The  GLBA  provisions  did  not  extend  this  de 
minimis  exception  to  dealer  transactions. 

3>  See  the  ICBA  Letter  and  the  IIB  Letter. 


transaction  as  one  transaction  for 
purposes  of  the  de  minimis 
exemption.'** 

2.  Amendment  to  Rule  3a5-l— the  De 
Minimis  Exemption 

After  considering  the  comments,  we 
are  adopting  this  amendment  without 
substantive  change.^^  We  believe  that 
this  amendment  will  simplify  the  rule 
and  make  it  easier  for  banks  to 
understand  and  apply  its  terms  to  a 
small  annual  number  of  riskless 
principal  securities  transactions.  Thus, 
under  Rule  3a5-l ,  a  riskless  principal 
transaction,  even  if  it  involves  two 
separate  counterparties,  would  count  as 
only  one  transaction  against  the  annual 
500-transaction  limit. ^^ 

B.  Rule  3b-18 — Definition  of  Terms 
Used  in  Asset-Backed  Transaction 
Exception  to  Dealer  Registration 

The  GLBA  asset-backed  exception 
provides  that  a  bank  may  engage  in  the 
issuance  or  sale  to  qualified  investors, 
through  a  grantor  trust  or  other  separate 
entity,  of  securities  backed  by  or 
representing  an  interest  in  notes,  drafts, 
acceptances,  loans,  leases,  receivables, 
other  obligations  (other  than  securities 
of  which  the  bank  is  not  the  issuer),  or 
pools  of  any  of  these  obligations 
predominantly  originated  by  the  bank, 
an  affiliate  of  the  bank  other  than  a 
broker-dealer,  or  a  syndicate  in  which 
the  bank  is  a  member.  ^^  As  we 
explained  when  we  adopted  the  Rules, 
this  statutory  exception  only  allows 
banks  to  issue  and  sell  asset -backed 
securities  to  qualified  investors  through 
a  grantor  trust  or  other  separate  entity. 
It  does  not  allow  banks  to  deal  in  asset- 
backed  securities.  In  other  words,  this 
exception  is  not  broad  enough  to  permit 
banks  to  regularly  purchase  and  sell 


"  We  are.  however,  making  a  technical 
amendment  to  the  rule  to  conform  to  a  technical 
comment  we  received  on  the  securities  lending 
exemption.  Because  of  that  comment,  we  are 
changing  the  language  of  this  rule.  Instead  of  a  bank 
being  exempt,  "solely  for  engaging  in."  it  will  be 
exempt  from  the  definition  of  the  term  dealer  "to 
the  extent  that  it  engages  in  or  effects,"  riskless 
principal  transactions.  We  are  persuaded  that  this 
language  more  clearly  sets  forth  the  limited  conduct 
permitted  under  the  exemption.  Although  the 
comment  was  directed  only  to  the  securities 
lending  exemption,  we  believe  that  the  language  of 
the  exemptions  should  be  consistent  and  are 
adopting  this  rule  with  this  amendment. 

^"  If,  however,  a  bank  acts  as  an  intermediary 
between  one  counterparty  and  multiple 
counterparties  by  arranging  multiple  transactions, 
the  bank  must  count  each  of  the  transactions  on  the 
side  of  the  intermediation  that  involves  the  largest 
number  of  transactions  as  a  separate  transaction 
against  the  annual  500  transaction-limit. 

'«  Exchange  Act  Section  3(a)(5)(C)(iii)  [15  U.S.C. 
78c(a)(5)(C)(iii)l, 


these  securities  in  the  secondary 
market.^" 

Exchange  Act  Rule  3b-18  defines 
terms  used  in  the  asset-backed 
transactions  exception  to  clarify  the 
parameters  of  this  exception.  In 
particular.  Rule  3b-18  defines  the  terms: 
"affiliate."  "consumer-related 
receivable,"  "member  of  a  syndicate  of 
banks,"  "obligation,"  "originated," 
"pool."  "predominantly  originated." 
and  "syndicate  of  banks."  After 
consulting  the  banks  that  engage  in  this 
business  and  considering  their  business 
practices,  we  proposed  amendments  to 
some  of  the  definitions  of  terms  used  in 
the  asset-backed  transactions  exception. 

In  particular,  we  proposed  expanding 
the  definition  of  "originated"  in  Rule 
3b-18(e)  by  considering  obligations  that 
a  bank  initially  approves  and 
underwrites,  or  agrees  to  purchase,  to  be 
"originated"  by  the  bank  as  long  as  the 
bank  meets  two  conditions.  First,  the 
obligation  must  conform  to  the  bank's 
underwriting  standards  or  be  evidenced 
on  the  bank's  documents.  This 
requirement  is  intended  to  ensure  that 
the  bank  and  the  entity  ft-om  which  it 
obtains  the  loan  have  an  established 
arrangement  prior  to  the  time  the  loan 
is  made  to  either  use  the  bank's 
underwriting  standards  or 
documentation  prepared  by  the  bank. 
Second,  the  bank  must  fund  the 
obligation  in  a  timely  manner,  not  to 
exceed  six  months  after  the  obligation  is 
created. 

As  we  explained  in  the  proposing 
Release,  a  bank  should  be  able  to  use 
loan  origination  channels  such  as 
automobile  dealers,  mortgage 
companies,  and  other  banks,  even 
though  the  bank  does  not  "make  and 
fund"  the  obligation  at  the  exact  time 
'  that  the  obligation  is  created. 
Conversely,  a  bank  that  purchases  an 
obligation  that  does  not  meet  the 
conditions  of  this  exemption  would  not 
have  "originated"  the  particular 
obligation  for  the  purpose  of  meeting 
the  test  that  the  obligations  in  the  pool 
backing  an  issuance  of  securities  were 
predominately  originated  by  the  bank 
and  its  affiliates. 

Rule  3b-18{g)  defines  "predominantly 
originated"  so  that  a  bank  may  engage 
in  the  issuance  or  sale  of  asset-backed 
securities  without  registration  as  a 
dealer  if  at  least  85%  of  the  obligations 
underlying  the  securities  were 
originated  by  the  bank  or  its  affiliates, 
other  than  its  broker-dealer  affiliates,  or 
any  permitted  syndicate  of  which  the 
bank  is  more  than  an  insignificant 
member.  Specifically,  the  bank,  its 
affiliates,  or  any  such  syndicate  must 


have  originated  85%  of  the  obligations 
in  any  pool  as  measiued  by  the  value  of 
the  obligations.  We  did  not  change  the 
85%  requirement  for  the  purpose  of  the 
asset-backed  transaction  exception.  To 
enhance  clarity,  however,  we  proposed 
a  change  to  the  definition  of 
"predominantly  originated"  in  Ride  3b- 
18(g)  to  expressly  set  forth  the  meaning 
of  the  term  in  the  context  of  a  syndicate 
of  banks.  Thus,  the  banks,  and  their 
affiliates  other  than  broker-dealer 
affiliates,  participating  in  any  such 
syndicate  must  have  originated  85%  of 
the  obligations  in  any  pool  as  measured 
by  the  value  of  the  obligations.  We 
received  no  coimnents  on  this  change. 

To  enhance  clarity,  we  also  proposed 
to  substitute  two  separate  definitions  for 
the  definition  of  "member  of  a  syndicate 
of  banks"  found  Rule  3b-18(c).  In 
particular,  we  first  proposed  to  define 
"member"  as  it  relates  to  the  term 
"syndicate  of  banks"  in  proposed  Rule 
3l>-18(c)  to  make  clear  that  the 
individual  banks  and  their  affiliates 
other  than  their  broker  or  dealer 
affiliates,  originate  the  obligations, 
rather  than  the  syndicate.  This  change 
recognizes  that  the  syndicate  of  banks 
only  comes  together  to  issue  and  sell  the 
obligations.  Second,  we  proposed  to 
modify  the  definition  of  "sjmdicate  of 
banks"  in  Rule  3b-18(h)  to  mean  a 
group  of  banks  that  acts  joinUy,  on  a 
temporary  basis,  to  issue  securities 
backed  by  obligations  originated  by  each 
of  the  individual  banks  and  their 
affiliates  other  than  their  broker  or 
dealer  affiliates. 

We  proposed  to  keep  the  requirement 
found  in  Rule  3b-18(c)  that  when  a 
syndicate  of  banks  issues  asset-backed 
securities  through  a  grantor  trust  or 
other  separate  entity,  each  bank  and  its 
affiliates  other  than  its  broker  or  dealer 
affiliates  selling  the  securities,  and  thus 
acting  as  a  dealer  in  the  transaction, 
must  have  originated  at  least  10%  of  the 
value  of  the  pool  of  obligations  backing 
the  securities.  This  10%  requirement  is 
applicable  only  to  the  bank  or  banks 
that  actively  sell  the  securities  backed 
by  the  pool  because  these  are  the  only 
banks  that  need  to  use  an  exception 
from  the  definition  of  dealer.*'  We 
believe  that  it  is  reasonable  as  well  as 


«0  66  FR  2776(^at  27785  (May  18.  2001). 


«'  We  proposed  to  retain  this  requirement  because 
the  legislative  history  indicates  that  each  bank 
selling  the  securities  should  be  more  than  an 
insignificant  member  of  the  syndicate.  The 
legislative  history  suggests  that  threshold  is  met 
when  a  bank  together  with  its  affiliates  other  than 
broker  or  dealer  affiliates  provided  at  least  10%  of 
Ihe  obligations  in  the  pool.  The  legislative  history 
states  that,  "jtlhe  Committee  expects  this  provision 
shall  be  interpreted  so  that  the  bank  will  [have)  not 
less  than  ten  jiercent  of  the  assets  in  the  syndicate 
or  pool  of  obligations.  ■  H.R.  Rep.  No.  106-74,  pt. 
3,  at  171  (1999). 


in  accordance  with  the  legislative 
history  to  retain  this  requirement  for  the 
bank  or  banks  that  need  the  exception 
because  they  sell  the  seciuities  secured 
by  the  pool  of  obligations  originated  by 
banks  that  are  members  of  a  syndicate 
of  banks.  We  did,  however,  propose  a 
change  to  the  rule  to  clarify  that  the 
affiliates  of  the  banks  other  than  broker 
or  dealer  affiliates  also  may  originate  the 
obligations. 

1.  Discussion  of  Comments  Received  on 
the  Amendment  to  Rule  3b-18 — 
Definition  of  Terms  Used  in  Asset- 
Backed  Exception  to  Dealer  Registration 

We  received  four  comments  regarding 
the  proposed  amendments  to  Rule  3b- 
18.''2  One  commenter  supported  the 
proposed  amendments  and  specifically 
agreed  with  our  clarification  of  when  a 
bank  "predominantly  originates" 
obligations.''^  One  commenter  stated 
that  requiring  a  bank  to  originate  at  least 
85%  of  the  loems  imder  an  asset-backed 
transaction  is  likely  to  be  a  barrier  to 
community  banks'  abilify  to  sell  loans 
on  the  secondary  market  and 
recommended  that  we  adopt  a 
definition  that  would  allow  a  bank  to 
originate  only  a  simple  majority  (i.e. 
51%)  of  the  underlying  loans.** 

Two  commenters  stated  that  the  use 
of  the  term  "initially"  in  the  definition 
of  "originate"  could  be  interpreted  to 
require  a  correspondent  bank  to  enter 
into  a  firm  contractual  commitment  to 
sell  a  loan  prior  to  fimding  for  the  loan 
to  be  considered  "originated"  by  the 
bank  utilizing  the  asset-backed 
transactions  exception. ^^  These 
commenters  suggested  eliminating  the 
word  "initially"  or  changing  the  term 
"provided  that"  to  "as  evidenced  by"  to 
indicate  that  the  test  would  be  met  by 
fulfilling  the  conditions.  Alternatively, 
they  suggested  that  the  Commission 
provide  guidance  as  to  the  meaning  of 
"initially  approving  and  underwriting" 
and  "initially  agreeing  to  purchase"  to 
clarify  when  the  approval  or  agreement 
must  be  in  place  and  whether  a 
contractual  commitment  must  be  in 
place  to  fund  a  loan  for  the  loan  to  be 
considered  originated  by  the  purchasing 
bank. 

2.  Amendments  to  Rule  3b-18 — 
Definition  of  Terms  Used  in  Asset- 
Backed  Exception  to  Dealer  Registration 

In  the  proposing  Release,  we  noted  we 
had  been  informed  that  very  few  banks 


issue  and  sell  asset-backed  securities 
without  employing  a  registered  broker- 
dealer.  Indeed,  we  had  identified  only 
two  banks  that  conduct  this  business 
without  a  broker-dealer.  Although  we 
requested  comment  on  whether  any 
additional  banks  engage  in  issuing  and 
selling  asset-backed  securities  without 
utilizing  a  broker-dealer,  we  received  no 
comments  on  this  question. 

Based  on  the  comments  received,  we 
expect  that  the  amendments  we  are 
adopting  will  permit  the  banks  that 
currently  issue  and  sell  asset-backed 
securities  directly  to  continue  to  do  so 
under  the  terms  of  the  exception 
without  having  to  employ  a  broker- 
dealer.  Thus,  while  not  necessarily 
covering  all  hypothetical  business 
practices,  the  proposed  amendments 
appear  to  accommodate  current 
business  practice.  We  are,  therefore, 
adopting  the  definitions  as  proposed. 

Although  we  are  sensitive  to  the 
cpncems  expressed  by  the  two 
commenters  regarding  the  definition  of 
"originated,"  we  continue  to  l>elieve 
that  to  meet  the  test  of  having 
"originated"  a  loan,  a  bank  must  have 
some  established  relationship  to  the 
entity  making  the  loan  at  the  time  the 
loan  is  initially  made.  The  proposed 
definition  does  not  require  the  bank  to 
have  a  binding  contractual  relationship 
with  the  person  making  the  loan  at  the 
time  the  loan  is  made.  Rather,  the  rule 
requires  the  bank  to  have  some 
established  relationship  to  the  entity 
making  the  loan.  In  addition,  the  loan 
must  be  made  using  the  imderwriting 
standards  of  the  bank.  We  believe  the 
proposed  definition  of  the  term 
"originated"  permits  a  bank  to  have 
some  flexibility  in  the  way  that  it 
structuires  its  relationship  to  the 
borrower  and  to  the  person  who  deals 
directly  with  the  borrower.  We  believe 
that  the  proposed  definition  of  the  term 
"originated"  appropriately  balances  the 
needs  of  banks  for  flexibility  while  also 
giving  effect  to  the  statutory 
requirement  that  the  bank  and  its 
affiliates  predominantly  originate  the 
loans  backing  the  securities. 

With  respect  to  the  85%  test,  as  we 
explained  in  the  proposing  Release,  we 
included  this  requirement  to  define 
"predominantly  originated"  because  the 
test  closely  tracks  the  language  of  the 
statute.*^  We  did  not  propose  changing 


"  See  the  ICBA  Letter,  the  First  Tennessee  Letter. 
the'General  Counsels'  Letter,  and  the  NASAA 
Letter. 

*3  See  the  NASAA  Letter. 

**  See  the  ICBA  Letter. 

*5  See  the  First  Tennessee  Letter  and  the  General 
Counsels'  Letter. 


♦"In  defining  the  term  "predominantly,"  which 
n^odifies  the  term  "originated,"  we  looked  to  other 
sections  of  the  GLBA  in  which  the  term  is  used. 
Section  103(n)  of  the  GLBA  uses  the  term 
.  "predominately"  to  modif>'  "financial"  and  to  allow 
analysis  of  whether  nonfiqancial  activities  and 
affiliations  may  be  retained.  Bank  Holding 
Company  Act  Section  4(n)(2)  [12  U.S.C.  1843(nH2)l. 

Continued 
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this  test,  and  only  one  trade  group  urged 
ug  to  relax  this  requirement.  Because  the 
definition  closely  tracks  the  statutory 
provision,  we  are  retaining  the  current 

test. 

We  received  no  comments  on  the 
technical,  clarifying  changes  that  we 
proposed.  First,  we  revised  the 
definition  of  "predominantly 
originated"  in  Rule  3b-18{g)  to 
expressly  set  forth  the  meaning  of  the 
terra  in  the  context  of  a  syndicate  of    . 
banks.  Second,  we  substituted  the 
definitions  of  "member"  as  it  relates  to 
the  term  "syndicate  of  banks"  for  the 
definition  of  "member  of  a  syndicate  of 
banks'"  found  in  Rule  3b-18(c).  Third, 
we  proposed  a  change  to  Rule  3b-18(c) 
to  clarify  that  the  affiliates  of  banks 
other  than  broker-dealer  affiliates,  also 
may  originate  the  obligations  in  a  pool 
of  obligations  issued  by  a  syndicate  of 
banks.  We  are  adopting  each  of  these 
amendments  without  substantive 
change.'"' 

C.  Rule  15a-ll — Exemption  From  the 
Definitions  of  "Broker"  and  "Dealer"  for 
Banks  Engaging  in  Securities  Lending 
Transactions 

Institutional  investors  often  place 
securities  in  custody  with  banks.  These 
custodian  banks  effect  and  administer 
securities  loans  in  return  for  an  agreed 
fee.  Banks  also  may  engage  in  securities 
lending  transactions  when  they  do  not 
have  custody  of  the  securities.  A  non- 
custodial securities  lending  arrangement 
permits  a  customer  to  divide  custody 
and  seciuities  lending  management 
between  two  expert  entities.  For 
example,  a  custodian  may  be  selected 
for  efficiency  and  low  cost,  while  a 
lending  agent  may  be  selected  for  its 
ability  to  maximize  the  profitability  of 
the  portfolio. 

Although  banks  play  a  role  in  both 
custodial  and  non-custodial  securities 
lending  transactions,  the  GLBA  bank 
exceptions  to  the  definitions  of  broker 
and  dealer  provide  only  one  exception 
for  securities  lending  and  borrowing 
transactions.  Exchange  Act  Section 
3(a)(4)(B)(viii)  addresses  securities 
lending  by  custodian  banks  as  an 


Section  103(n)(2)  of  the  GLBA  expressly  provides 
that  a  firm  is  predominantly  engaged  in  financial 
activities  when  at  least  85%  of  the  annual  gross 
revenues  of  the  consolidated  company  derive  from 
Rnancial  activities,  excluding  any  revenue  from 
banks.  To  be  consistent,  we  applied  the  same 
numerical  test  found  in  Sec-tion  103(n)(2)  of  GLBA 
for  loan  product  originations  for  the  purpose  of  the 
asset-backed  securities  exception  from  the 
definition  of  dealer. 

*^  We  are,  however,  qiaking  a  technical 
amendment  to  paragraph  (e)  of  the  rule  to  conform 
the  language  in  the  deRnition  of  "originate"  to 
include  obligations  of  an  afllliate  of  a  bank,  other 
than  a  broker-dealer  afTiliate  within  the  broader 
reading  of  the  term. 


exception  to  the  definition  of  broker.*" 
Under  paragraph  (cc)  of  this  section,  a 
bank  is  permitted,  without  being 
considered  a  broker,  to  effect  securities 
lending  or  borrowing  transactions  by 
custodian  banks  with  or  on  behalf  of 
customers  in  two  situations:  {!)  As  part 
of  the  services  provided  to  safekeeping 
and  custody  customers;  and  (2)  when 
facilitating  the  transfer  of  funds  or 
securities  as  a  custodian  or  a  clearing   . 
agency  in  connection  with  the 
settlement  of  customers'  transactions  in 
securities. 

We  proposed  the  exemption  in  Rule 
15a-ll  in  part  because  we  had  been 
advised  that  the  existence  of  this  limited 
statutory  bank  exception  from  the 
definition  of  broker  creates  uncertainty 
for  banks  that  may  engage  in  securities 
lending,  or  borrowing  transactions 
without  having  custody  of  the 
underlying  securities  or  in  situations 
where  a  bank  might  meet  the  definition 
of  dealer  under  the  securities  laws.  To 
provide  legal  certainty  to  banks 
engaging  in  securities  lending 
transactions,  we  proposed  to  add  an 
exemption  from  the  definition  of  broker 
for  banks  engaging  in  non-custodial 
securities  lending  activities  as  well  as 
an  exemption  from  the  definition  of 
dealer  for  banks  engaging  in  certain 
custodial  and  non-custodial  securities 
lending  activities.  This  exemption  was 
also  intended  to  enhance  legal  certainty 
for  banks  that  have  custody  of  collateral 
or  that  have  custody  of  the  securities 
subject  to  a  lending  arrangement  for  less 
than  the  entire  period  of  the  stock  loan. 

Industry  representatives  advised  our 
staff  that  banks'  primary  role  in 
securities  lending  transactions,  whether 
operating  with  or  without  custody  of  the 
securities,  is  to  act  in  an  agency 
capacity.'*^  Less  frequently,  banks  may 
engage  in  securities  lending  as  principal 
while  acting  as  a  conduit  between  the 
parties.^"  We  did  not  propose  extending 
the  securities  lending  exemption  to  a 
bank  borrowing  securities  for,  or 
lending  from,  its  own  accounts,  except 
as  a  conduit  lender.  For  the  purposes  of 
this  exemption,  we  proposed  to  define 
the  term  conduit  lender  as  a  bank  that 
borrows  (or  loans)  securities,  as 
principal,  for  its  own  account,  and 
contemporaneously  loans  (or  borrows) 
the  same  securities,  as  principal,  for  its 


own  account.^'  When  banks  conduct 
conduit  transactions,  they  are 
conducting  principal  transactions  that 
involve  principal  risk,  including 
reliance  by  the  counterparty  on  the 
creditworthiness  of  the  bank."^-  We 
proposed  that  a  bank  that  qualifies 
under  our  definition  of  a  conduit  lender 
at  the  conunencement  of  a  transaction 
would  continue  to  qualify  as  long  as  the 
original  securities  lending  transaction 
remains  outstanding,  even  though 
substitutions  of  collateral  may  occur  on 
the  securities  borrowing  side  of  the 
transaction. 

The  proposed  exemption  required  a    • 
written  securities  lending  agreement, 
which  would  be  any  contract  to  conduct 
securities  lending  transactions  on  behalf 
of  a  qualified  investor.  In  connection 
with  a  securities  lending  transaction,  a 
bank  may  select  and  negotiate  with  a 
borrower  and  execute,  or  direct  the 
execution  of,  the  loan  with  the 
borrower;  receive,  deliver,  or  take 
custody  of  loaned  securities;  receive, 
deliver,  or  take  custody  of  collateral; 
provide  mark-to-market,  corporate 
action,  recordkeeping  or  other  services 
incidental  to  the  administration  of  the 
securities  lending  transaction;  reinvest, 
or  direct  the  reinvestment  of,  cash 
collateral;  or  indemnify  the  lehder  of 
securities  with  respect  to  various 
matters. 

'  We  proposed  to  limit  the  exemption 
to  transactions  with  "qualified 
investors,"  as  defined  in  Exchange  Act 
Section  3(a)(54).5-'  We  proposed  a 
requirement  that  a  bank  deal  with  a 
qualified  investor  on  both  sides  of  the 
transaction  as  a  condition  of  this 
exemption  because  we  are  making  this 
exemption  available  for  banks'  current 
seciuities  lending  business.  Broker- 
dealers  are  currently  the  most  fi-equent 
borrowers  of  securities.  We  understand 
that  borrowers  of  securities  that  are  not 
qualified  investors  do  not  directly 
borrow  securities  from  noncustodial 
banks.  Any  borrowers  of  securities  that 
do  not  meet  the  qualified  investor  test 
generally  borrow  securities  through 


«15  U.S.C.  78c(a)(4)(B)(viii). 

rounder  banking  law.  with  some  limited 
exertions,  banks  are  not  permitted  to  own  equity 
securities. 

»o  See  the  Coalition  of  Banks'  Letter,  which  stated 
that  by  confirming  that  banks  may  continue  to 
engage  in  securities  lending  as  riskless  principals, 
the  proposed  exemption  will  help  ensure  that 
institutional  lenders  can  still  achieve  the  benefits  of 
credit  intermediation  and  anonymity  when  lending 
through  banks. 


*'  This  conduit  role  is  similar  to  a  riskless 
principal  transaction,  but  does  not  involve  activities 
that  could  be  characterized  as  running  a  matched 
book.  Running  a  matched  book  of  repurchase 
agreements  or  other  slock  loans  is  a  dealer  activity 
because  the  "book  running  dealer"  holds  itself  out 
as  willing  to  buy  and  sell  and  thus  as  engaged  in 
the  business  of  buying  and  selling  securities. 

*2  This  is  not  meant  to  indicate  that  an  agent  for 
an  undisclosed  princiftal  would  not  also  have  direct 
personal  liability  to  the  parties  with  whom  it  dealt 
because  the  counterparty  would  be  relying  on  the 
credit  of  the  agent,  rather  than  the  principal.  See 
Restatement  (Second)  of  Agency  §  322  (1958). 

>3  See  discussion  at  Section  D,  infm. 


intermediaries  that  would  be  qualified 
investors. 

In  the  proposing  Release,  we 
specifically  acknowledged  that  engaging 
in  securities  lending  transactions 
involves  taking  risks  that  require 
effective  internal  controls,  and 
highlighted  the  fact  that  we  were  not 
proposing  a  requirement  that  banks 
meet  the  conditions  that  are  applicable 
to  broker-dealers  engaging  in  stock 
lending.  We  proposed  an  exemption  for 
banks  because  we  believe  that  it  will 
assist  institutional  investors  in 
obtaining  stock  loan  services  from  banks 
that  do  not  act  as  their  custodians  and 
because  it  would  cause  less  disruption 
to  the  market  if  banks  were  permitted  to 
continue  to  engage  in  these  transactions. 

1.  Discussion  of  Comments  Received  on 
the  Amendment  to  Rule  15a-ll — 
Exemption  From  the  Definitions  of 
"Broker"  and  "Dealer"  for  Banks 
Engaging  in  Securities  Lending 
Transactions 

Several  commenters  strongly 
supported  the  Conunission  for 
proposing  the  adoption  of  the 
exemption  for  securities  lending  to 
allow  banks  to  continue  engaging  in 
custodial  and  non-custodial  securities 
lending  activities.^'* 

One  of  these  commenters  specifically 
urged  the  Commission  to  adopt  the 
securities  lending  exemption  to  provide 
banks  with  greater  legal  certainty  in 
cormection  with  their  activities  as 
custodians,  clearing  agents,  and 
noncustodial  agents  or  intermediaries, 
and  in  facilitating  securities  lending  and 
borrowing  transactions. ^^  The  same 
commenter  also  stated  that  by 
confirming  that  banks  may  engage  in 
secxirities  lending  transactions' 
regardless  of  whether  they  are  also 
custodians  or  clearing  agents,  the 
proposed  exemption  will  help  ensiue 
that  institutional  investors  can  continue 
to  "imbundle"  securities  lending 
services  from  other  bank  services  and 
obtain  such  services  in  the  manner  that 
best  addresses  their  needs.*^ 

The  General  Counsels,  however, 
expressed  the  view  that  an  SEC-granted 
exemption  for  non-custodial  agency 
activities  is  uimecessary  because  the 
custody  exception  in  Exchange  Act 
Section  3(a)(4)  is  sufficiently  broad  to 
encompass  situations  where  a  bank  acts 
as  a  non-custodial  agent  in  securities 
lending  transactions.^^  They  stated  that 


the  statute  "protects  seciuities  lending 
services  that  a  bank  provides  as  agent 
and  'as  part  of  the  bank's  custodial  and 
safekeeping  activities.  They  also  stated 
that  both  the  custodial  and  non- 
custodial securities  lending  services 
offered  by  banks  have  grown  out  of,  and 
remain  integrally  related  to,  the  custody 
business  of  banks  and,  thus,  are  offered 
'as  part  of  customary  custody 
services."  58 

We  disagree  with  the  interpretation  of 
the  Exchange  Act  bank  exceptions 
advanced  in  this  comment  letter.  The 
exceptions  found  in  the  GLBA  and  the 
additional  exemptions  granted  by  the 
Commission  apply  to  specific, 
qualifying  transactions  that  permit    ' 
banks  to  engage  in  these  transactions 
without  having  to  register  as  broker- 
dealers  under  the  securities  laws.  The 
exceptions  found  in  the  GLBA  and  the 
additional  exemptions  granted  by  the 
Commission  are  limited  by  their  terms 
to  the  transactions  listed  and  do  not 
extend  to  transactions  that  are  related, 
incidental,  or  the  economic  equivalent 
of  the  transactions  listed  in  an  exception 
or  exemption.  They  are  also  not  activity- 
based  exceptions  and  exemptions  that 
should  be  read  to  include  any  related 
transactions  that  might  be  performed  by 
the  same  employees  that  engage  in 
transactions  that  are  covered  within  the 
terms  of  the  exceptions  or  exemptions. 

Specifically,  paragraph  (cc)  of 
Exchange  Act  Section  3(a)(4){B)(viii) 
limits  securities  lending  to  two 
situations.^'  A  bank  is  permitted, 
without  being  considered  a  broker,  to 
effect  securities  lending  or  borrowing 
transactions:  (1)  As  part  of  customary 
banking  activities  provided  to 
safekeeping  and  custody  customers;  and 
(2)  when  facilitating  the  transfer  of 
funds  or  securities  as  a  custodian  or  a 
clearing  agency  in  connection  with  the 
settlement  of  customers'  transactions  in 
securities  as  part  of  customary  banking 
activities. 

In  response  to  the  exemption  we 
proposed.  General  Counsels  advanced  a 
general  argument  that  no  securities 
lending  exemption  was  necessary, 
except  with  respect  to  conduit 
transactions.  This  argument  fails  to 
address  the  limits  that  Congress 
imposed  on  securities  lending 
transactions  within  the  custody 
exception,  or  to  give  effect  to  all  of  the 
terms  found  in  the  statutory  provisions. 


5<  See  the  Coalition  of  Banks'  Letter,  the  NYCH 
Letter,  the  CalPERS  Letter,  the  ICBA  Letter,  the 
NASAA  Letter,  the  IIB  Letter,  and  the  ABA/ABASA 
Letter. 

^'  See  the  Coalition  of  Banks'  Letter. 

^B  See  the  Coalition  of  Banks'  Letter. 

"  See  the  General  Counsels'  Letter. 


5«  Exchange  Act  Section  3(a)(4)(B)(viii)(cc)  |15 
U.S.C.  78c(a)(4)(B)(viii)(cc)l  provides  that  a  bank 
may  effect  "securities  lending  or  borrowing 
transactions  with  or  on  behalf  of  customers  as  part 
of  services  provided  to  customers  pursuant  to 
division  (aa)  or  (bb)"  or  invest  "cash  collateral 
pledged  in  connection  with  such  transactions." 


Thus,  we  believe  that  this  argument 
disregards  the  plain  meaning  of  the 
statute. 

Moreover,  the  argument  advanced  by 
the  General  Counsels,  even  if  we  were 
to  accept  it,  would  not  give  banks  legal 
certainty  for  engaging  in  securities 
lending  transactions  because  the 
argument  fails  to  address  all  of  the 
uncertainty  that  banks  have  identified. 
For  example,  their  interpretation  would 
only  permit  a  bank  to  be  excepted  from 
the  definition  of  broker  without  having 
custody  of  the  underlying  securities 
when  it  invests  cash  collateral  pledged 
in  connection  with  a  securities  lending 
transaction.  Their  interpretation  would 
not  address  any  other  actions  the  bank 
might  take  in  connection  with  the 
securities  lending  transaction,  and  also 
would  not  address  any  transactions  that 
would  not  be  excepted  from  the  bank 
definition  of  dealer.  In  contrast,  we 
believe  that  our  interpretation  gives 
effect  to  all  of  the  statutory  provisions, 
and  that  the  exemption  we  are  adopting 
will  permit  banks  to  continue  to  engage 
in  securities  lending  transactions  with 
the  legal  certainty  they  reouested. 

Two  commenters  agreed  with  limiting 
the  exemption  to  transactions  with 
qualified  investors.*"  Jn  particular,  a 
pension  fiuid  in  support  of  the 
exemption  stated  that:  "(ajs  a  supplier 
of  securities  for  lending,  CalPERS 
believes  that  a  leveling  of  the  playing 
field  for  non-custodial  banks  shbuld 
lead  to  increased  competition  between 
custodial  and  non-custodial  banks, 
expanded  liquidity,  greater  trading 
efficiencies,  and  lower  borrowing  and 
execution  costs.  As  a  major  institutional 
investor,  CalPERS  believes  the 
limitation  of  the  exemption  to 
"qualified  investors"  ensures  that  the 
regulatory  gap  between  banking  law 
(concerned  about  bank  solvency)  and 
securities  law  (concerned  about  investor 
protection)  has  been  successfully 
narrowed."  ^'  The  state  securities 
administrators  also  specifically  agreed 
with  limiting  the  securities  lending 
exemption  to  "qualified  investors."" 

The  General  Counsels,  however, 
stated  that  they  believed  that  an 
exemption  for  conduit  lending  activities 
is  appropriate  but  should  not  be  limited 
to  qualified  investors.*^ 

Although  they  conceded  that  the 
securities  lending  market  is  institutional 
in  nature,  they  stated  that  the  proposed 
"qualified  investor"  restriction  is 
inconsistent  with  the  statutory 
framework  and  should  be  deleted 


«>See  the  CalPERS  Letter  and  the  NASAA  Letter. 

6'  See  the  CalPERS  Letter 

62  See  the  NASAA  Letter. 

^  See  the  General  Counsels'  Letter. 
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because  Congress  did  not  place  any 
such  restriction  on  the  statutory 
exception  for  securities  lending.'*'' 
Another  commenter  noted  that  the 
"qualified  investor"  requirement  may 
limit  the  scope  of  securities  lending 
activities  that  banks  might  otherwise 
engage  in,  but  also  indicated  that  it  does 
not  believe  that  there  is  a  substantial 
amount  of  securities  lending 
transactions  conducted  by  banks  in  a 
non-custodial  or  non-clearing  capacity 
with  persons  other  than  qualified 
investors. •*'•  In  adopting  this  exemption, 
we  plan  to  retain  the  requirement  that 
securities  lending  transactions  be 
conducted  only  with  qualified  investors. 

We  specifically  asked  banking 
regulators  to  advise  us  if  the  securities 
lending  exemption  would  pose  any  risks 
that  the  Commission  should  address. 
Neither  the  banking  regulators,  nor  any 
other  commenter  identified  any  risks 
that  we  should  address.  The  General 
Counsels  specifically  stated  that:  "we  do 
not  believe  there  are  any  risks  related  to 
the  securities  lending  activities  of  banks 
that  the  Commission  needs  to  address  in 
this  rulemaking."  **** 

We  also  requested  comment  on 
whether  our  choice  not  to  impose 
conditions  to  the  exemption  that  would 
require  that  banks  conform  to  the 
standards  applicable  to  registered 
broker-dealers  that  engage  in  securities 
lending  transactions  was  appropriate."' 
Three  commenters  stated  that  no 
additional  conditions  were  necessary 
and  that  the  conditions  applicable  to 
broker-dealers  should  not  be  imposed 
on  banks'  securities  lending 
transactions."*  One  of  these  commenters 
stated  that  any  such  conditions  would 
create  an  unfair  burden  on  banks  and 
would  be  unnecessary  due  to  the 
exemption's  limit  to  transactions  with 
qualified  investors.""  The  General 
Counsels'  Letter  stated,  "it  would  be 
unnecessary  and  inappropriate  for  the 
Commission  to  impose  any  additional 
restrictions  on  the  securities  lending 
activities  of  banks."  '"  No  commenters 
suggested  that  those  conditions  should 
be  imposed  on  banks  under  this 
exemption. 

One  commenter  agreed  that  securities 
lending  should  be  conducted  under  a 
written  agreement. ''  Some  commenters 
suggested  technical  and  other 


■'  See  the  Coalition  of  Banks'  Letter. 

""See  the  General  Counsels'  Letter. 

•'  See  e.g..  Rule  15c3-3(b)(3)  |17  CFR  240.15c3- 
3(b)(3)|. 

M>  See  the  General  Counsels'  Letter,  the  NYCH 
Letter,  and  the  Coalition  of  Banks'  Letter. 

•"See  the  NYCH  Letter. 

">  See  the  General  Counsels'  Letter. 

"  See  the  ICBA  Letter. 


clarifications,  or  changes. '^  These 
specific  suggestions  will  be  discussed 
and  responded  to  in  the  next  section. 

2.  Amendment  to  Rule  15a-ll— 
Exemption  From  the  Definitions  of 
"Broker"  and  "Dealer"  for  Banks 
Engaging  in  Seciuities  Lending 
Transactions 

We  received  a  number  of  conunents 
that  requested  technical  changes  to  the 
language  in  the  securities  lending 
exemption.  We  agree  that  many  of  these 
changes  will  enhance  the  clarity  of  the 
securities  lending  exemption  as  well  as 
the  legal  certainty  afforded  to  banks.  In 
addition,  some  of  the  comments 
requested  that  we  expand  the  exemption 
in  certain  respects  to  give  banks  greater 
flexibility  in  conducting  securities 
lending  transactions.  We  also  agree  with 
many  of  these  changes  and  are  adopting 
a  more  flexible  rule. 

One  commenter  asked  the 
Commission  to  confirm  that  term  loans 
of  securities  are  as  "agreed  by  the 
parties"  in  Rule  ISa-llCb).'^^  vVe  agree 
that  term  loans  of  securities  would  be 
considered  as  "agreed  by  the  parties" 
under  the  exemption. 

Two  commenters  urged  the 
Commission  to  change  the  required 
form  of  the  documentation  in  Rule  1  Sa- 
il (a)  as  long  as  the  bank  is  dealing  with 
a  "qualified  investor."  '*  These 
commenters  argued  that  the  availability 
of  the  exemption  should  not  turn  on  the 
form  of  documentation  used  by  the 
parties.'^  In  their  view,  where  a  bank  is 
acting  as  a  conduit  lender,  it  may  not 
enter  into  a  separate  "agreement  to 
provide  securities  lending  services" 
with  the  lender.  Instead,  it  may  have 
two  "securities  lending  agreements':  one 
with  the  lender  and  one  with  the 
borrower.  The  terms  of  the  agreement 
with  the  lender  would  normally  include 
those  items  listed  in  the  proposed 
exception  that  the  parties  deemed 
relevant.  These  commenters  suggested 
that  the  bank  would  still,  in  effect,  be 
providing  securities  lending  services  to 
the  lender  by  borrowing  securities  in 
accordance  with  the  securities  lending 
agreement  between  the  parties  and  in 
turn  lending  those  securities  to  a  third 
party.'"  We  agree.  We  believe  that  it  is 
unnecessary  for  a  bank  taking  advantage 
of  this  exemption  to  develop  a  form  of 
agreement  solely  to  meet  the  terms  of 
the  wording  of  our  exemption.  Thus,  we 
are  eliminating  the  requirement  that 


"  See  e.g.,  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Letter. 

'3  See  the  Coalition  of  Banks'  Letter. 

'*  See  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Letter. 


there  be  a  securities  lending  agreement. 
We  believe  that  in  many  instances, 
banks  will  have  a  securities  lending 
agreement,  especially  for  agency  lending 
transactions,  but  we  do  not  believe  that 
it  is  necessary  for  us  to  make  the 
existence  of  a  securities  lending 
agreement  a  condition  of  this 
exemption.  We  are,  however,  retaining 
the  list  of  securities  lending  services 
that  may  be  conducted  in  connection 
with  a  securities  lending  transaction 
within  a  definition  of  "securities 
lending  services." 

Two  commenters  urge  that 
replacement  transactions  for  a  conduit 
lender  should  be  permitted  under  this 
exemption.''  One  of  these  commenters 
states  that  "(p)ermitting  a  replacement 
transaction  would  maintain  the  bank's 
matched  loan  and  borrow  of 
securities."  '"  We  proposed  an 
exemption  that  did  not  permit  conduit 
lenders  to  replace  transactions,  because 
we  believed  that  these  bank  conduit 
transactions  should  be  riskless  principal 
transactions  as  evidenced  by  being 
entered  into  contemporaneously.  We 
considered  limiting  the  number  of 
substitutions  of  parties  that  could  occur. 
Although  we  continue  to  have  some 
reservations  about  the  risk  that  we  may 
be  permitting  banks  to  have  a  book  of 
matched  securities  loans,  we  have 
become  convinced  that  limiting  the 
number  of  substitutions  of  parties  that 
could  occur  would  require  banks  to 
prepare  additional  documentation 
without  necessarily  limiting  their  dealer 
transactions.  We  continue  to  believe, 
however,  that  any  substitution  of  parties 
to  securities  lending  transactions  should 
occiir  within  one  business  day  of  the 
termination  of  the  securities  lending 
contract  by  the  other  party.  We  are, 
therefore,  adopting  this  change  to  the 
rule. 

We  also  proposed  amendments 
providing  only  for  substitutions  of 
collateral  on  the  securities  borrowing 
side  of  the  transaction.  In  re-evaluating 
the  language  of  Rule  15a-ll(d), 
however,  we  are  deleting  the  words,  "on 
the  securities  borrowing  side  of  the 
transaction"  to  permit  substitutions  of 
collateral  to  occur  on  both  sides  of  the 
securities  lending  transaction  as 
suggested  by  one  of  the  commenters.'" 
We  have  been  persuaded  that  we  should 
permit  a  conduit  lender  to  replace 
collateral  on  either  side  of  a  conduit 
transaction  under  this  rule. 

This  same  commenter  stated  that  the 
position  of  the  word  "solely"  in  the 


"  See  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Letter. 
•'•See  the  NYCH  Letter. 
""Seethe  NYCH  Letter. 
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context  of  the  exemption  may  be 
confusing  because  it  might  be 
interpreted  as  attempting  to  narrow  in 
certain  respects  the  statutory  custodial 
lending  exception  by  imposing  a 
restriction  to  "qualified  investors."  "" 
This  commenter  asks  that  we  replace 
"solely  to  engage  in  or  effect"  with  "to 
the  extent  that  it  engages  in  or  effects." 
We  agree  that  the  language  suggested  by 
the  commenter  avoids  this  ambiguity 
and  have  incorporated  this  suggestion 
into  the  final  rule  we  are  adopting 
today."^ 

Another  commenter  stated  that  the 
use  of  the  word  "solely"  in  the 
securities  lending  exemption  could  be 
read  to  mean  that  a  bank  may  not 
provide  any  other  services  in 
connection  with  non-custodial 
securities  lending  transactions."^  That 
commenter  asked  that  we  clarify  that 
the  securities  lending  exemption  and 
fiduciary  exception  coijld  both  be  used 
for  the  same  client.  Although  both  the 
exemption  and  the  exception  could  be 
used  for  the  same  client,  each 
transaction  would  have  to  meet  all  of 
the  elements  of  one  of  them."^ 

Two  commenters  recommended 
adding  the  words  "or  on  behalf  of  prior 
to  the  words  "qualified  investor"  in  two 
instances  in  paragraph  (a)  with 
conforming  language  in  paragraph  (c)  to 
more  closely  track  the  statutory 
language  found  in  the  custody 
exception.**  We  agree  that  the  language 
suggested  by  these  commenters  avoids 
this  ambiguity  and  have  incorporated 
this  suggestion  in  the  final  rule. 

Two  commenters  recommended 
deleting  the  words  "[ejxcept  as 
otherwise  provided  in  paragraph  (d)  of 
this  section  *   *   *"  as  an  uimecessary 
reference  to  the  definition  of  "conduit 


o°ld. 

■"  For  consistency,  we  made  a  similar  change  in 
the  language  of  Rule  3a5-l. 

«2  See  the  ABA/ABASA  Letter. 

■'  This  issue  arises  only  in  the  context  of  the 
"broker"  exception  for  trust  and  fiduciary  activities. 
The  issue  does  not  arise  in  the  context  of  the 
"dealer"  exception  for  fiduciary  transactions 
because  the  "dealer"  exception  for  trustee  and 
fiduciary  transactions  only  applies  when  the  bank 
buys  or  sells  securities  for  investment  purposes  for 
the  bank,  or  in  accounts  for  which  the  bank  acts  as 
a  trustee  or  fiduciary.  We  note,  however,  that  in 
giving  meaning  to  the  term  "fiduciary"  in  Section 
3(a)(5)(C)(ii),  we  look  to  the  legislative  history.  The 
legislative  history  states  that  [Exchange  Act  Section 
3(a)(5))  "excepts  a  bank  from  the  definition  of 
'dealer'  when  it  buys  and  sells  securities  for 
investnjent  purposes  for  the  bank  or  for  accounts  for 
which  the  bank  acts  as  trustee  or  fiduciary.  This 
mirrors  existing  law  distinguishing  between 
investors  and  dealers,  and  is  limited  to  the  portfolio 
trading  of  the  bank  and  accounts  for  which  it  makes 
investment  decisions."  H.R.  Rep.  No.  106-74,  pt.  3, 
at  170-171  (1999). 

•'•  See  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Letter. 


lender."  "^  We  agree  that  this  technical 
suggestion  would  improve  the  clarity  of 
the  rule  and  have  incorporated  this 
suggestion  in  the  final  rule. ' 

These  same  two  commenters  also 
made  two  other  technical  suggestions 
with  which  we  agree.  First,  they 
recommended  that  we  clarify  that  a 
bank  may  direct  the  receipt  and  delivery 
of  loaned  securities  and  collateral  by 
third  parties  in  Rule  15a-ll(c)(2)  and 
(3).  Second,  they  suggested  that  we 
revise  the  rule  language  to  refer  to  a 
bank  investing  or  directing  the 
investment  of  cash  collateral,  rather 
than  to  the  reinvesting  of  such  collateral 
in  Rule  15a-ll{c){5). 

In  sum,  we  are  adopting  the 
exemption  for  securities  lending.  Rule 
15a-ll,  with  the  technical  changes 
described  above.  We  continue  to  believe 
that,  because  it  is  limited  to  qualified 
investors,""  the  exemption  is 
appropriate  in  the  public  interest  and  is 
consistent  writh  the  protection  of 
investors. 

D.  Definition  of  "Qualified  Investor" 

Exchange  Act  Section  3(a)(54) 
expressly  defines  the  term  "qualified 
investor."  and  provides  authority  to  the 
Commission  by  rule  or  order  to  expand 
the  definition  to  include  any  other 
person,  taking  into  consideration  such 
factors  as  the  person's  financial 
sophistication,  net  worth,  and 
knowledge  and  experience  in  financial 
matters."' 

The  definition  of  "qualified  investor" 
was  added  to  the  Exchange  Act  by  the 
GLB A  and  has  application  to  several  of . 
the  bank  exceptions  from  broker-dealer 
registration,  including: ""  (1)  The  broker 


"'  See  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Letter. 

"B  See  additional  discussion  of  "qualified 
investors"  at  Section  D,  infra. 

»'  15  U.S.C.  78c(a)(54)(A).  Under  this  definition 
qualified  investors  include  persons  such  as 
investment  companies,  banks,  small  business 
investment  companies,  any  State  sponsored 
employee  benefit  plan,  institutional  trusts,  market 
intermediaries,  and  natural  persons,  corpwrations  or 
partnerships  that  own  and  invest  on  a  discretionary 
basis  more  than  $2^.000,000.  15  U.S.C. 
78c(a)(54)(C)  gives  the  Commission  additional 
authority  to  define  a  "qualified  investor." 

•*  In  addition  to  these  three  provisions,  a 
participation  in  a  loan,  to  be  an  "identified  banking 
product,"  also  must  either  be  sold  to:  (1)  A  qualified 
investor;  or  (2)  to  other  persons  that  have  an 
opportunity  to  review  and  assess  any  material 
information  regarding  the  borrower's 
creditworthiness  and  based  on  such  factors  as 
financial  sophistication,  net  worth,  and  knowledge 
and  experience  in  financial  matters,  have  the 
capability  to  evaluate  the  information  available,  as 
determined  under  generally  applicable  banking 
standards  or  guidelines.  Thus,  a  bank  utilizing  the 
exceptions  to  broker  and  dealer  registration  to  sell 
a  participation  interest  would  either  have  to  sell 
such  an  interest  to  a  qualified  investor  or  undertake 
a  more  extensive  Actual  assessment  of  the 


exception  for  identified  banking 
products  when  the  product  is  an  equity 
swap  agreement; ""  (2)  the  dealer 
exception  for  identified  banking 
products  when  the  product  is  an  equity 
swap  agreement; "°  and  (3)  the  dealer 
exception  for  asset-backed  securities;®' 
Under  these  exceptions,  banks  may  sell 
certain  securities  to  qualified  investors. 

Exchange  Act  Section  3(a)(54)(A) 
enumerates  an  extensive  list  of  persons 
that  are  "qualified  investors."  ^^  Some 
of  these  entities  meet  the  definition  by 
merely  being  certain  types  of  entities, 
while  other  entities  must  both  be  a 
certain  type  of  entity  and  meet  an 
ownership  and  investment  test.  For 
example.  Subsection  (xi)  of  Section 
3(a)(54)(A)  provides  that  "any 
corporation,  company,  or  partnership 
that  owns  and  invests  on  a  discretionary 
basis,  not  less  than  $25,000,000  in 
investments"  is  a  qualified  investor. 

In  considering  this  definition,  we  first 
looked  to  Exchange  Act  Section  3(a)(9). 
which  defines  the  term  "person"  to 
mean  "a  natural  person,  company, 
government,  or  political  subdivision, 
agency,  or  instrumentality  of  a 
government.""^  We  also  looked  to 
Investment  Company  Act  Section 
2(a)(8).  which  provides  that  the  term 
"company"  means  a  corporation,  a 
partnership,  an  association,  a  joint-stock 
company,  a  trust,  a  fimd,  or  any 
organized  group  of  persons  whether     , 
incorporated  or"  not;  or  any  receiver, 
trustee  in  a  case  under  title  1 1  of  the 
United  States  Code  or  similar  official  or 
any  liquidating  agent  for  any  of  the 
foregoing,  in  his  capacity  as  such."** 

In  light  of  these  other  definitions,  for 
the  purposes  of  the  GLBA  provisions  in 
the  Exchange  Act.  we  interpreted  the 
term  "company"  as  used  in  the 
definition  of  "qualified  investor"  in 
subsection  (xi)  of  Section  3(a)(54)(A)  to 
have  a  broad  meaning  that  encompasses 
types  of  entities  other  than  those 
specifically  listed  in  Section  3(a)(54KA). 

We  asked  for  comment  on  our 
interpretation  of  this  term.  One 


purchaser.  See  Section  206(a)(5)  of  Public  Law  106- 
102  (15  U.S.C.  78c  note)  as  incorporated  into 
Exchange  Act  Section  3(a)(4)(B)(ix)  |15  U.S.C. 
78c{a)(4)(B)(ix)!  and  Section  3(a)(5)(C)(iv)  (15  U.S.C. 
78c(a)(5)(C)(iv)j. 

»»  Section  206(a)(6)  of  Public  Law  106-102  115 
U.S.C.  78c  note]  as  incorjMrated  into  Exchange  Act 
Section  3(a)(4)(B)(ix)  |15  U.S.C.  78c(a)(4)(B)(ix)). 

«>  Section  206(a)(6)  of  Public  Law  106-102  [15 
U.S.C.  78o  note)  as  incorporated  into  Exchange  Act 
Section  3(a)(5)(C)(iv)  (15  U.S.C.  78c(a)(5)(C)(iv)l. 

«'  Exchange  Act  Section  3(a)(5)(C)(iii)  |15  U.S.C. 
78c(a)(5)(C)(iii)). 

"2  Subsections  (i)  through  (xiv)  of  Section 
3(a)(54)(A)  list  entities  that  are  qualified  investors. 

«3  Exchange  Act  Section  3(a)(9)  [15  U.S.C. 
78c(a)(9)|. 

«  hivestment  Company  Act  Sectioii  2(a)(8)  115^ 
U.S.C.  80a-2(a)(8)l. 
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commenter  urged  caution  in  applying 
the  expanded  definition  of  "qualified 
investor"  in  all  circumstances.^^  This 
commenter  stated  that  while  it  may  be 
appropriate  to  utilize  a  single  definition 
of  a  "qualified  investor"  as  a  means  to 
simplify  compliance,  the  application 
should  be  limited  to  securities  lending 
activities  pending  more  careful  and 
thorough  analysis.*^  In  contrast,  three 
other  commenters  advocated  using  one 
interpretation  of  the  definition  of 
qualified  investor."^ 

We  believe  that  the  simplicity  of 
having  one  interpretation  of  the 
statutory  definition  of  "qualified 
investor"  outweighs  any  risk  that  it 
could  be  overbroad  in  other 
circtunstances.  Thus,  we  believe  that  it 
is  appropriate  to  utilize  this 
interpretation  in  all  circumstances 
where  the  term  is  used  in  the  GLBA 
exceptions.  We  continue,  however,  to 
apply  the  statutory  requirements  to  the 
entities  expressly  listed  in  Exchange  Act 
Section  3(a)(54){A).  For  example,  a 
government  or  political  subdivision, 
i  agency,  or  instrumentality  of  a 
government  is  required  to  invest  on  a 
discretionary  basis  at  least  $50  million 
in  investments  in  order  to  be  considered 
a  qualified  investor.""  The  statutory 
requirement  for  these  governmental 
entities  would  not  be  changed  by  this 
interpretation. 

.  Similarly,  any  State  sponsored 
employee  benefit  plan,  or  any  other 
employee  benefit  plan,  within  the 
meaning  of  the  Employee  Retirement 
hicome  Security  Act  of  1974,  other  than 
an  individual  retirement  account, 
qualifies  only  if  the  investment 
decisions  are  made  by  a  plan  fiduciary, 
^s  defined  in  section  3(21)  of  that  Act. 
which  is  either  a  bank,  savings  and  loan 
association,  insurance  company,  or 
registered  investment  adviser.""  GLBA 
expressly  limited  the  definition  of 
"qualified  investor"  to  these  types  of 
employee  benefit  plans,  and  this 
interpretation  does  not  cover  other  types 
of  employee  benefit  plans. 

In  tne  interest  of  clarity  and  legal 
certainty,  two  commenters  also 
recommended  that  the  Commission 
adopt  a  rule  to  implement  its  . 
interpretation  of  the  definition  of  a 
qualified  investor.'"*'  We  believe  the 
Commission's  interpretation  suffices  to 


«»  See  the  ICBA  Letter. 

9'  See  the  NYCH  Letter,  the  ABA/ABASA  Utter, 
and  the  Coalition  of  Banks'  Letter. 

9«  Section  3(a)(54)(A)(xiii)  of  the  Exchange  Act 
lis  U.S.C.  78c(a)(54)(C)(xiii)l. 

»«  Section  3(a)(54)(A)(v)  of  the  Exchange  Act  1 15 
U.S.C.  78c(a)(54)(C)(v)l. 

■<»  See  the  NYCH  Letter  and  the  Coalition  of 
Banks'  Letter. 


enhance  legal  certainty  for  entities  that 
are  not  as  precisely  described  as  others 
in  the  list  of  entities  expressly  listed  as 
"qualified  investors."  It,  therefore,  is  not 
necessary  to  adopt  a  general  rule  at  this 
time. 

In  the  context  of  the  securities  lending 
exemption,  we  are,  however,  revising 
the  regulation  so  that  the  exemption 
encompasses  not  only  securities  lending 
transactions  with  or  on  behalf  of  any 
"qualified  investor"  (as  that  term  is 
defined  in  Exchange  Act  Section 
3(a)(54)(A)  and  interpreted  above),  but 
also  securities  lending  transactions  with 
or  on  behalf  of  any  employee  benefit 
plan  that  owns  and  invests  on  a 
discretionary  basis  not  less  than 
$25,000,000  in  investments.  Thus,  we 
are  amending  Rule  15a-ll  to  add  certain 
employee  benefit  plans  that  do  not  meet 
the  terms  of  Exchange  Act  Section 
3{a)(54)(A)(v).""  We  are  making  this 
change  in  response  to  a  request  by  one 
of  the  conunenters.'"^  We  believe  that 
this  addition  to  the  exemption  is 
appropriate.  This  addition  will  permit 
banks  to  engage  in  or  effect  securities 
lending  transactions,  and  any  securities 
lending  services  in  connection  with 
such  transactions,  with  or  on  behalf  of 
a  person  the  bank  reasonably  believes  to 
be  a  pension  plan  that,  although  it 
would  not  meet  the  qualitative  standard 
set  forth  in  paragraph  (v),'"'»  may  own 
and  invest  on  a  discretionary  basis,  not 
less  than  $25,000,000  in  investments."" 

Two  commenters  suggested  that  it 
would  be  helpful  if  the  Commission 
would  confirm  that  banks  may  enter 
into  securities  lending  transactions  with 
parties  that  they  reasonably  believe  are 
"qualified  investors."  These 
commenters  suggested  that  one  non- 
exclusive means  by  which  a  bank 
should  be  able  to  reasonably  conclude 
that  a  party  is  a  "qualified  investor" 
could  be  to  obtain  a  representation  to 
that  effect  by  a  party,  imless  reliance  on 
that  representation  would  not  be 


1"'  15  U.S.C.  78c(a)(54)(A)(v). 

'°2  See  the  Coalition  of  Banks'  Letter,  which 
asked  for  clarification  of  the  status  of  foreign 
pension  plans. 

""This  provision  relates  to  pension  plans  that 
are  "any  State  sponsored  employee  benefit  plan,  or 
any  other  employee  benefit  plan,  within  the 
meaning  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  other  than  an  individual 
retirement  account,  if  the  investment  decisions  are 
made  by  a  plan  fiduciary,  as  defined  in  section 
3(21)  of  that  Act,  which  is  either  a  bank,  savings 
and  loan  association,  insurance  company,  or 
registered  investment  adviser."  15  U.S.C. 
78c(a)(54)(A)(v). 

"«  Rule  1 5a-l  1  (e).  1 1 7  CFR  240. 1 5a- 1 1 . 1  When  the 
individual  plan  participants  or  beneficiaries  of  a 
pension  plan  make  their  own  investment  decisions, 
the  plan  itself  would  not  meet  the  requirement  that 
it  invests  the  plan  assets  on  a  discretionary  basis. 
See  Section  3(a)(3S)  of  the  Exchange  Act  [15  U.S.C. 
78c(a)(35)|. 


reasonable  under  the  circumstances. '°^ 
After  considering  this  suggestion,  we 
have  modified  the  definition  of 
"qualified  investor"  within  the  context 
of  the  securities  lending  exemption  to 
provide  a  reasonable  belief  standard.'"* 

With  regard  to  the  places  where  the 
statutory  provisions  require  that  banks 
deal  only  with  "qualified  investors."  we 
have  reviewed  the  legislative  history  in 
this  area,  as  well  as  the  statutory 
language,  and  find  no  indication  that  it 
was  Congress'  intent  to  provide  a 
reasonable  belief  standard  with  regard 
to  transactions  that  are  limited  to 
qualified  investors. '"^  Although  our 
exemptive  authority  would  permit  us  to 
add  a  reasonable  belief  standard  if  we 
found  that  it  is  necessary  or  appropriate 
in  the  public  interest,  and  consistent 
with  the  protection  of  investors, '"^  we 
believe  that  this  kind  of  a  change  should 
properly  be  made  in  a  rule  that  has  been 
subject  to  public  notice  and  comment. 
Further,  we  believe  that  there  are 
competing  interests  in  this  area  that 
should  be  considered  and  that  banks 
may  be  in  a  position  to  ascertain 
whether  their  customers  meet  the 
criteria  of  qualified  investors  so  that 
they  may  engage  in  transactions  that  are 
restricted  by  statute  to  qualified 
investors.  We  also  believe  that  we 
should  consider  whether  banks  should 
conduct  the  transactions  that  are  limited 
by  statute  to  qualified  investors  only 
with  persons  with  which  they  have  a 
sufficient  relationship  to  kpow  whether 
those  persons  are  indeed  "qualified 
investors."  For  all  of  these  reasons,  we 
will  consider  this  question  further  to 
determine  whether  to  propose  a 


'°>  See  the  Coalition  of  Banks'  Letter  and  the 
NYCH  Utter. 

"»  For  guidance  on  how  to  ascertain  whether  a 
person  is  a  qualified  investor,  see  Rule  144A(d)(l) 
under  the  Securities  Act  of  1933  |17  CFR 
230.144A(d)(l)l.  We  note  that  the  determination  of 
whether  a  person  is  a  qualified  investor  may 
involve  both  a  qualitative  analysis  and  a 
quantitative  analysis.  The  source  materials  listed  in 
Rule  144A  would  provide  information  that  could  be 
used  in  both  types  of  determinations. 

""  See  H.R.  Rep.  No.  106-74,  pt.  3,  at  175  (1999). 

"»  Under  Exchange  Act  Section  36(a),  "the 
Commission,  by  rule,  regulation,  or  order,  may 
conditionally  or  unconditionally  exempt  any 
person,  security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or  transactions,  from 
any  provision  or  provisions  of  this  title  or  of  any 
rule  or  regulation  thereunder,  to  the  extent  that 
such  exemption  is  necessary  or  appropriate  in  the 
public  interest,  and  is  consistent  with  the 
protection  of  investors."  15  LI.S.C.  78mm(a).  The 
Commission  also  has  authority  to  issue  exemptive 
orders  that  grant  relief  from  specific  provisions  of 
the  Exchange  Act  as  well  as  from  specific 
Commission  rules  promulgated  thereunder.  For 
example,  either  by  rule  or  by  order,  the  Commission 
may,  pursuant  to  Section  15(a)(2)  of  the  Exchange 
Act,  conditionally  or  unconditionally  exempt  any 
broker  or  dealer  ftt)m  the  registration  provisions  of 
Section  lS(a)(l).  IS  U.S.C.  78o(a)(l). 
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reasonable  belief  standard  applicable  to 
transactions  other  than  securities 
lending. 

E.  Temporary  Exemption 

1 .  Discussion  of  Comments  on  the 
Temporary  Exemption 

Several  commenters  stated  that  the 
final  implementation  of  the  rules 
pertaining  to  the  bank  exceptions  from 
the  definition  of  dealer  should  be 
coordinated  with  the  upcoming 
revisions  to  the  rules  pertaining  to  the 
bank  exceptions  from  the  definition  of 
broker.  These  commenters  expressed 
concern  that  banks  would  have  to 
contend  with  multiple  implementation 
dates.'""  None  of  the  comments  we 
received  were  supported  by  specific 
examples  or  references  to  any  specific 
costs  that  would  be  incurrecf  by  any 
bank.  We  received  only  one  comment 
from  a  bank  stating  that  the  dealer  rules 
should  be  delayed  until  the  broker  rules 
were  finalized.""  Moreover,  the  bank 
commenter  offered  no  indication  that  it 
engages  in  significant  dealer  activities. 

We  have  carefully  considered  this 
view  in  light  of  the  few  banks  that 
actually  conduct  dealer  activities  other 
than  as  riskless  principal.  We  note  that 
the  provisions  of  Section  16  of  the 
Glass-Steagall  Act  continue  to  prohibit 
national  banks  from  underwriting, 
selling,  or  dealing  in  most  securities."' 
After  extensive  discussions  with  the 
banks  that  conduct  significant  dealer 
activities,  and  our  efforts  to 
accommodate  existing  practices,  we 
continue  to  believe  that  this  rule  will 
not  require  banks  to  make  significant 
changes  to  their  existing  dealer 
activities,  except  in  connection  with 
riskless  principal  transactions,  and  that 
a  longer  phase-in  period  will  not  be 
necessary.  Moreover,  based  on  our 
discussions  with  banks  engaged  in 
limited  dealer  activities,  other  than 
riskless  principal  transactions,  we 
believe  that  there  is  insignificant 
overlap  in  the  broker  and  dealer 
activities  conducted  by  banks,  and  that 
most  riskless  principal  transactions  can 
be  restructured  as  agency  transactions, 
which  remain  exempt  under  the  blanket 
broker  exception.  In  addition,  because 
the  broker  and  dealer  activities  are 


><»  See  the  ABA/ABASA  Utter,  the  General 
Counsels'  Utter,  the  IIB  Letter,  the  Commerce  Banc 
Utter,  and  the  Roundtable  Letter. 

'  •"  See  the  Commerce  Banc  Letter. 

"'This section  excepted  certain  bank-eligible 
securities  such  as  U.S.  government  securities. 
Section  5(c)  of  the  Glass-Steagall  Act  also  applied 
the  same  Section  16  restrictions  to  state-chartered 
banks  that  are  members  of  the  Federal  Reserve 
System.  Savings  Associations  and  savings  banks  did 
not  have  the  exemption  from  broker-dealer 
registration  until  we  adopted  the  Rule  15a-9  as  part 
of  the  Interim  Final  Rules. 


sufficiently  distinct,  we  believe  that 
there  would  not  be  a  significant 
compliance  benefit  to  banks  in 
coordinating  the  effective  dates  of  the 
broker  and  dealer  rules. 

Implementing  the  dealer  rule  first  will 
permit  banks  to  use  the  entire  500- 
transaction  limit  set  forth  in  the  de 
minimis  exception  to  broker  for  riskless 
principal  transactions  under  the  dealer 
exemption.  We  believe  that  having  this 
much  room  available  to  banks  to 
conduct  riskless  principal  transactions 
will  give  banks  an  opportunity  to 
realistically  assess  their  use  of  the  de 
minimis  exemption  in  an  environment 
that  provides  them  with  the  maximum 
flexibility  to  do  so.  Later,  when  the 
broker  rules  also  are  effective,  banks 
will  have  to  consider  their  use  of  the  de 
minimis  exception  for  broker 
transactions  as  well  as  any  riskless 
principal  transactions  they  may  conduct 
while  utilizing  the  same  500-transaction 
limit.  We  believe  that  this  transition 
period  when  only  the  dealer 
requirements,  exceptions,  and 
exemptions  are  effective  will  permit 
banks  to  gain  experience  in  identifying 
securities  transactions  in  the  most 
forgiving  environment,  not  only  because 
of  the  full  availability  of  the  500 
transactions  for  riskless  principal 
transactions  but  also  because  the 
temporal  exemption  for  broker 
transactions  remains  in  place.  Thus, 
transactions  that  may  previously  have 
been  done  on  a  principal  basis  in  the 
bank  may  instead  be  carried  out  by  the 
bank  on  an  agency  basis,  until  the 
blanket  broker  exemption  ends. 

This  experience  may  lead  some  banks 
to  conclude  that  other  arrangements, 
such  as  affiliating  with  a  broker-dealer 
or  shifting  transactions  to  a  broker- 
dealer,  may  be  necessary  when  all  of  the 
broker-dealer  exceptions  and 
exemptions  become  effective.  In  those 
instances,  we  believe  that  the  banks  will 
benefit  from  having  this  knowledge 
sooner  and  may  be  able  to  use  this 
knowledge  to  take  steps  that  will  make 
their  transition  smoother. 

In  addition,  we  believe  that 
implementing  the  dealer  exceptions  and 
exemptions  will  permit  banks  to  gain 
experience  in  identifying  securities 
transactions  before  they  are  required  to 
implement  compliance  with  the  broker 
exceptions  and  exemptions.  Thus,  we 
believe  that  staggering  the 
implementation  dates  may  actually 
enhance  compliance  and  permit  banks 
to  achieve  a  more  orderly  transition  to 
conducting  their  securities  activities  in 
accordance  with  the  mandates  of  the 
GLBA. 

We  are,  however,  sympathetic  to 
individual  banks  that  may  have  specific 


transactions  in  progress  for  which  they 
may  need  an  extension  of  the 
implementation  date  of  these  rules.  We 
lUge  those  banks  to  contact  our  staff  to 
determine  if  specific  relief  may  be 
available  to  any  such  bank  on  a  case-by- 
case  basis  for  specified  transactions  for 
which  a  demonstrated  burden  could  be 
avoided  or  alleviated  through  a 
reasonable  short  extension  of  the 
compliance  date,  or  during  any  period 
when  additional  specific  exemption 
requests  are  being  considered.  "^ 

2.  Adoption  of  Temporary  Exemption 
and  Effective  Date  of  Dealer  Rules 

Concurrent  with  this  release,  the 
Commission,  through  separate  order,  is 
further  extending  the  temporary 
exemption  from  the  definition  of 
"dealer"  for  banks  until  September  30, 
2003.  On  that  date,  the  rules  we  are 
adopting  today  will  apply  to  dealer 
transactions  of  banks,  savings 
associations,  and  savings  banks. 

F.  Extension  of  Rule  15a-8— Section  29 
Liability  Exemption 

Two  commenters  asked  the 
Commission  to  extend  the  exemption 
from  liability  under  Exchange  Act 
Section  29,  since  it  applied  only  ta 
contracts  made  before  January  1 , 
2003," '  Other  commenters  asked  for 
some  type  of  regulatory  "safe  harbor," 
or  cure  period."''  Exchange  Act  Section 
29(b)  "^  provides  that  any  contract 
made  in  violation  of  the  Exchange  Act 
or  rules  adopted  under  the  Exchange 
Act  shall  be  void  as  regards  the  rights 
of  any  person  who  made  or  engaged  in. 
the  performance  of  any  such  contract."* 
Private  parties  have  invoked  this 
equitable  remedy  rarely  "  ^  in  instances 
involving  broker-dealer  registration 
violations  by  the  opposite  party.*'" 


^^^  See  supra  note  109. 

'"Seethe  ABA/ABASA  Utter  and  the  NYCH 
Letter. 

"*  See  the  General  Counsels'  Utter,  the  ABA/ 
ABASA  Utter,  the  NYCH  Uttei*.  the  Coalition  of 
Banks'  Utter,  and  the  Roundtable  Letter. 

"5  15U.S.C.  78cc(b). 

"«  Exchange  Act  Section  29(b)  does  not  make  the 
contract  automatically  a  nullity.  Rather,  the  contract 
is  voidable  at  the  option  of  the  innocent  party.  Mills 
V.  Electric  Auto-Ute  Co..  396  U.S.  375.  387  (1970). 
In  this  manner,  "the  interests  of  the  victim  are 
sufficiently  protected  by  giving  him  the  right  to 
rescind;  to  regard  the  contract  as  void  where  he  has 
not  invoked  the  right  would  only  create  the 
possibility  of  hardships  to  him  or  others  without 
necessarily  advancing  the  statutory  policy  of 
disclosure."  Id.  at  388. 

'"  W.  at  'S88;  see  also  Occidental  Life  Ins.  Co.  v. 
Pat  Fyan  and  Assoc..  496  F.2d  1255.  1267  (4lh  Cir.), 
cert,  denied.  419  U.S.  1023  (1974)  (principles  of 
equity,  like  estoppel  and  waiver,  apply  to  actions 
brought  under  Exchange  Act  Section  29(b)). 

^^'SeeBoguslavskyv.  Kaplan.  159  F.3d  715.  722 
(2nd  Cir.  1998)  (undei  the  liberal  pleading  standard 

Continued 
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Rule  15a-8 1"*  was  included  in  the 
Rules  because  we  recognized  that  the 
amended  Exchange  Act  contains 
numerous  broker-dealer  definitional 
provisions  that  apply  only  to  banks, 
which  were  previously  excepted  from 
broker-dealer  regulation.'^"  We 
understand  that  banks  may  need  to 
adjust  their  procedures  to  shift  their 
securities  activities  to  registered  broker- 
dealers  or  to  comply  with  the  conditions 
of  the  specific  functional  exceptions  or 
exemptions  to  the  definitions  of  broker 
and  dealer.  We  also  are  aware  that  there 
may  be  instances  where,  despite  having 
reasonable  procedures  in  place,  a  bank 
may  inadvertently  fail  to  meet  the  terms 
and  conditions  of  the  specific  functional 
exceptions  or  exemptions  upon  which  it 
is  relying.  This  could  result  in  the  bank 
engaging  in  securities  activities  in 
violation  of  the  registration 
requirements  of  Exchange  Act  Section 
15  and  the  rules  promulgated  under  that 
section.  We,  therefore,  adopted  Rule 
15a-8. 

Now  that  we  are  adopting  an  effective 
date  for  the  bank  dealer  rules,  banks 
may  need  time  to  adjust  to  these 
definitional  provisions  and  exemptions. 
Thus,  we  continue  to  believe  that  it  is 
appropriate  to  provide  a  transitional 
period  before  these  provisions  fully 
apply. 

To  provide  certainty  to  banks  while 
they  become  fully  familiar  with  the 
operation  of  the  exceptions,  we  are. 


accorded  pro  se  litigants,  an  investor  properly 
presented  an  identifiable  claim  for  rescission  under 
Exchange  Act  Section  29(b)  in  asserting  that  the 
firm  operated  without  director  of  compliance  and 
thus  was  not  properly  registered  as  securities 
broker-dealer):  Regional  Properties.  Inc.  v.  Financial 
and  Heal  Estate  Consulting  Co..  752  F.2d  178.  182 
(■■ith  Cir.  1985)  (sub|e<:t  to  equitable  defenses,  real 
estate  developers  were  entitled  to  rescind 
agreement  with  broker  to  structure  and  market 
limited  partnership  interest  where  broker  had  failed 
to  register  as  required  by  the  Exchange  Act); 
Regional  Properties  v.  Financial  and  Real  Estate 
Consulting  Co..  678  F.2d  552.  557.  566-67  (5th  Cir. 
1982),  affd  on  other  grounds,  752  F.2d  178  (5th  Cir. 
1985)  (later  appeal)  (recognizing  that  Exchange  Act 
Section  29(b)  provides  for  a  private,  equitable  cause 
of  action  for  the  rescission  of  a  contract  where  the 
securities  broker  was  unlicensed):  Eastside  Church 
of  Christ  V.  National  Plan.  Inc..  391  F.2d  357.  362 
(5th  Cir.),  cert,  denied.  393  US.  913  (1968) 
(churches  could  void  a  transaction  with  broker 
under  Exchange  Act  Section  29(b)  because  the 
broker  was  unregistered):  Couldock  and  Bohan.  Inc. 
V.  Societe  Generale  Securities.  Corp..  93  F.  Supp.  2d 
220,  233  (D.  Conn.  2000)  (a  contract  violating  broker 
registration  requirements  of  the  Exchange  Act  is 
voidable  at  the  option  of  the  innocent  party  under 
Exchange  Act  Section  29(b)). 

"»17CFR240.15a-8. 

""In  the  past,  the  Commission  has  been  asked  for 
this  type  of  relief  and  has  declined  to  grant  it.  See 
Registration  Requirements  for  Foreign  Broker- 
Dealers.  Release  No.  34-27017,  54  FR  30013  at 
30021  duly  18,  1989).  Our  research  indicates  that 
there  was  not  an  increase  in  suits  against  foreign 
broker-dealers  under  Section  29  of  the  Exchange 
Act. 


therefore,  adopting  an  amended  Rule 
15a-8.'2i  This  amendment  provides  an 
exemption  for  contracts  entered  into  by 
banks  before  March  31,  2005  from  being 
considered  void  or  voidable  by  reason  of 
Exchange  Act  Section  29  because  a  bank 
that  is  a  party  to  the  contract  violated 
the  registration  requirements  of  Section 
15(a)  of  the  Exchange  Act  or  any 
applicable  provision  of  this  Act  and  the 
rules  and  regulations  thereunder  based 
solely  on  a  bank's  status  as  a  dealer 
when  the  contract  was  created.  Banks 
may  have  inadvertent,  technical 
violations  as  they  become  accustomed 
to  the  new  regulatory  requirements. 
This  exemption  is  designed  to  recognize 
the  unique  compliance  problems  that 
banks  may  have  by  preventing  any 
inadvertent  failures  by  banks  to  meet 
the  conditions  of  the  functional 
exceptions  from  triggering  potential 
rescission  under  Exchange  Act  Section 
29  during  this  transitional  period. 

We  note  that  this  provision  does  not 
relieve  a  bank  of  the  obligation  to 
register  as  a  dealer  if  their  seciu-ities 
activities  do  not  fit  within  a  specific 
functional  exception  or  exemption.  We 
also  note  that  a  bank's  securities 
activities  continue  to  be  subject  to  the 
antifraud  provisions  of  the  federal 


'2<  17CFR240.15a-8.  On  May  11.  2001,  we 
adopted  Rule  15a-8  as  part  of  the  Rules  and  sought 
comment  on  it.  See  Release  No.  34-44291 ,  66  FR 
27760  (May  18.  2001).  At  that  time,  we  provided 
and  anticipated  that  the  general  exemption  for 
banks  from  the  definition  of  dealer  would  end  on 
October  1.  2001.  and  that  an  additional  conditional 
exemption  from  the  definition  would  end  on 
lanuary  1,  2002.  Accordingly,  to  provide  for 
sufficient  transition  time,  we  adopted  Rule  15a-8  to 
provide  for  exemption  frotn  Section  29  rescission 
liability  until  January  1.  2003.  During  the  comment 
period  on  the  Rules,  we  received  no  comments 
suggesting  that  such  an  exemption  was 
inappropriate. 

Ultimately,  however,  to  allow  sufficient  time  to 
address  concerns  raised  about  the  Rules,  we  further 
extended  the  exemption  from  the  definition  of 
dealer  until  September  30.  2003. (with  today's 
extension).  Accordingly,  the  transition  period  that 
we  proposed  and  adopted  in  Rule  15a-8  has  not  yet 
commenced,  because  the  existing  Rule  includes  a 
specific  termination  date  of  lanuary  1,  2003.  Thus, 
the  Rule  as  currently  written  would  provida  no 
adjustment  period  for  banks.  Accordingly,  the 
recommended  amendment  to  15a-a  does  nothing 
more  than  amend  the  Rule  to  establish  a  transition 
period  commencing  on  the  date  that  the  general 
exemption  from  the  definition  actually  expires, 
exactly  as  was  contemplated  when  the  existing  Rule 
was  adopted  on  an  interim  basis  and  published  for 
public  comment.  Under  these  circumstances,  we 
find  good  cause  to  conclude  that  this  amendment 
tO'Rule  15a-8  may-be  accomplished  without  our 
separately  and  specifically  providing  notice  of  and 
an  opportunity  to  comment  on  the  amendment.  We 
also  believe  that  such  notice  is  "unnecessary" 
within  the  meaning  of  5  U.S.C.  553(b)(3)(B). 
Moreover,  the  proposing  Release  did  include 
questions  seeking  input  about  any  necessary 
accommodations  for  an  orderly  transition,  and  two 
commenters  specifically  suggested  the 
accommodation  that  this  amendment  to  Rule  15a- 
8  provides. 


securities  laws,  irrespective  of  the 
bank's  lack  of  registration  or  failure  to 
comply  with  the  provisions  of  the 
Exchange  Act  and  the  rules  thereunder 
that  otherwise  apply  to  banks  based  on 
their  status  as  broker-dealers.  We, 
therefore,  find  that  this  exemption  for 
dealer  contracts  entered  into  by  banks 
before  March  31,  2005  from  being 
considered  void  or  voidable  by  reason  of 
Exchange  Act  Section  29  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors, '^^ 

VI.  Procedural  Matters 

A.  Paperwork  Reduction  Act 

These  rule  amendments  and  new 
exemption  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  other  collections  of  information  that 
require  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Accordingly,  the 
Paperwork  Reduction  Act  does  not 
apply. '^^  We  received  no  comments  on 
this  issue. 

B.  Consideration  of  Comments  on 
Benefits  and  Costs 

We  believe  that  these  rule 
amendments  and  the  new  exemption  are 
consistent  with  Congress's  intent  in 
enacting  the  GLBA  and  are  responsive 
to  the  comments  we  received.  These 
rule  amendments  and  the  new 
exemption  are  very  limited  in  scope. 
The  amendments  adopt  four  changes.  In 
particular,  we  are  adopting  rules  that: 
(1)  Modify  the  way  in  which 
transactions  are  counted  under  the 
exemption  from  the  definition  of 
"dealer"  fsr  a  bank  engaged  in  riskless 
principal  transactions,  which  would  . 
permit  the  bank  to  engage  in  more 
transactions  under  the  de  minimis 
exception  to  broker  and  dealer 
registration;  (2)  modify  certain 
definitions  under  the  dealer  exception 
that  permits  banks  to  issue  and  sell 
asset-backed  sequrities  to  qualified 
investors  to  permit  banks  to  possibly 
issue  and  sell  more  such  securities;  (3) 
add  a  new  exemption  from  the 
definitions  of  both  "broker"  and 
"dealer"  to  provide  banks  with 
enhanced  legal  certainty  when  they 
engage  in  securities  lending 
transactions;  and  {4j  extend  the 
exemption  from  liability  under  Section 
29(b)  to  contracts  entered  into  before 
March  31.  2005  based  solely  on  a  bank's 


>"  Exchange  Act  Section  36(a)(1)  |15  U.S.C. 
78mni(a)(l)|. 

''"  We  would  expect  banks,  as  a  matter  of  good 
business  practice,  to  be  able  to  demonstrate  that 
they  meet  the  terms  of  a  particular  exemption.  We. 
also  note  that  Section  204  of  the  GLBA  specifically 
requires  the  bank  agencies  to  promulgate 
recordkeeping  requirements. 
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status  as  dealer  when  the  contract  was 
created.  The  amendments  to  the  first 
two  rules  are  being  adopted  as 
proposed.  The  new  exemption  is  being 
adopted  with  minor,  technical  changes 
from  the  proposal.  We  received  no 
conunents  on  the  costs  and  benefits  of 
the  proposed  amendments  or  new 
exemptions. 

1.  Benefits 

Both  of  the  rule  amendments  modify 
the  exceptions  and  the  interpretations 
found  in  Rules  3a5-l  and  3b-18  in  a 
way  that  expands  the  scope  of  activity 
in  which  banks  may  engage  without 
registering  as  dealers.  The  new 
exemption  for  banks  to  engage  in 
secuWties  lending  transactions,  new 
Rule  15a-ll.  also  provides  increased 
legal  certainty  to  banks.  All  of  these  rule 
amendments  make  it  easier  for  banks  to 
conduct  these  activities  in  light  of  the 
changes  to  the  Federal  securities  laws. 
We  received  no  comments  directed  to 
this  issue. 

The  amendment  to  Rule  3a5-l ,  the  de 
minimis  exemption,  changes  the  way 
riskless  principal  transactions  are 
coxmted  to  allow  banks  to  engage  in 
more  such  transactions  before  triggering 
the  dealer  registration  requirement. 

Directly  engaging  in  asset-backed 
transactions  without  employing  a 
broker-dealer  is  very  imusual  for  banks. 
We  found  only  two  banks  that  regularly 
issue  and  sell  asset-backed  securities. 
Based  on  staff  discussions  with  these 
two  banks,  we  believe  that  the 
amendments  to  Rule  3b-18  will  permit 
these  two  banks  to  continue  to  utilize 
their  existing  business  models  with 
little  or  no  change  in  their  procedures. 
These  amendments  modify  the 
definition  of  "originate"  to  permit  banks 
to  use  loan  origination  channels  that 
would  not  be  permitted  imder  the  Rules. 
We  believe  that  the  amendments  to  the 
definitions  under  the  asset-backed 
transactions  exception  will 
accommodate  these  banks'  business 
without  sacrificing  the  statutory  limits 
Congress  imposed  on  banks'  dealer 
activities.  In  response  to  the  comments 
on  these  proposed  amendments,  we 
have  clarified  certain  matters  in  this 
adopting  release. 

Lending  secm-ities  is  a  highly 
specialized  business  for  which  Congress 
provided  partial  relief  under  the 
custody  exception  to  broker  registration. 
As  discussed  above,  some  banks  were 
concerned  about  legal  certainty  for 
securities  lending  transactions  that  may 
not  meet  the  terms  of  the  custody 
exception  to  broker  registration  and  to 
the  extent  that  some  securities  lending 
transactions  might  be  considered  to  be 
subject  to  dealer  registration.  We  believe 


that  banks  provide  an  important 
function  in  this  market  and  that  it  is  in 
the  public  interest  that  they  continue  to 
do  so.  The  exemption  will  provide 
banks  that  lend  securities  with 
enhanced  legal  certainty  that  will 
permit  them  to  continue  to  engage  in 
this  activity  without  broker-dealer 
registration.  In  the  final  rule,  we  are 
making  the  securities  lending 
exemption  more  flexible  by  eliminating 
the  requirement  that  these  traftsactions 
be  conducted  pursuant  to  a  securities 
lending  agreement. 

In  addition,  we  are  adopting  an 
amended  Rule  15a-8  that  will  provide 
an  exemption  for  contracts  entered  into 
by  banks  before  March  31,  2005  from 
being  considered  void  or  voidable  by 
reason  of  Exchange  Act  Section  29 
because  a  bank  that  is  a  party  to  the 
contract  violated  the  registration 
requirements  of  Section  15(a)  of  the 
Exchange  Act  or  any  applicable 
provision  of  this  Act  and  the  rules  and 
regulations  thereunder  based  solely  on  a 
bulk's  status  as  a  dealer  when  the 
contract  was  (abated.  This  temporary 
exemption  provides  banks  with  relief 
from  being  subject  to  rescission  rights 
while  they  become  accustomed  to  the 
new  bank  exceptions  and  exemptions 
from  the  definition  of  dealer  under  the 
Exchange  Act.  This  relief  should 
provide  banks  with  savings  bom  being 
spared  potential  liability  vmder  this 
statutory  section. 

2.  Costs 

Although  banks  may  inciu-  certain 
costs  to  comply  with  the  GLBA.  these 
costs  will  be  necessary  because  of  the 
statutory  change.  Congress  determined 
that  all  securities  activities  should  be 
functionally  regulated  by  the  expert 
securities  regulator  to  ensure  investor 
protection,  regardless  of  the  entity  in 
which  the  activities  occur.  Thus,  any 
regulatory  costs  arise  from  Congress's 
determination  that  amendment  of  the 
Exchange  Act  was  necessary.  There  are 
no  out-of-pocket  costs  as  a  result  of 
these  rules  and  rule  amendments. 
Because  all  of  these  amendments  make 
it  easier  for  banks  to  conduct  these 
activities  in  light  of  the  changes  to  the 
federal  seciu-ities  laws,  any  costs  would 
be  those  associated  with  moving  the 
supervision  of  these  limited  securities 
transactions  or  products  from  the 
regulatory  oversight  of  the  Commission 
and  placing  them  under  the  banking 
agencies.  We  do  not  believe  any  such 
cost  to  be  significant. 

In  addition,  because  the  types  of 
dealer  activities  that  are  the  subject  of 
these  rules  are  not  the  types  of  activities 
in  which  small  baid^s  or  small  broker- 
dealers  participate,  there  should  be  no 


competitive  costs  to  small  broker- 
dealers  due  to  the  way  in  which  these 
rules  modify'  the  terms  of  the  bank 
exceptions  and  exemptions.  We  did  not 
receive  any  comments  on  this  issue,  nor 
did  we  receive  any  comments  that 
identified  specific  costs  related  to 
complying  with  these  rules. 

C.  Consideration  of  Burden  on 
Competition,  and  on  Promotion  of 
Efficiency,  Copipetition.  and  Capital 
Formation 

In  accordance  with  our 
responsibilities  under  Section  3(f)  of  the 
Exchange  Act.  we  have  considered  both 
the  protection  of  investors  and  whether 
these  rule  amendments  would  promote 
efficiency,  competition,  and  capital 
formation  in  determining  whether  they 
are  consistent  with  the  public 
interest.  124  in  addition.  Section  23(a)(2) 
of  the  Exchange  Act  ^p  j^uires  us,  in 
adopting  ndes  under  the  Exchange  Act, 
to  consider  the  anticompetitive  effects 
of  such  rules,  if  any.  and  to  refrain  from 
adopting  a  rule  that  will  impose  a 
biu'den  on  competition  not  necessary  or 
appropriate  in  furthering  the  purpose  of 
the  Exchange  Act.  We  received  no 
comments  on  these  issues. 

We  do  not  believe  that  the 
interpretadons.  definitions,  and 
exemptions  contained  in  these 
amendments,  the  interpretation  of  the 
term  "qualified  investor,"  or  the  new 
exemption  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
Rules  define  terms  in  the  statutory 
exceptions  to  the  definitions  of  broker 
and  dealer  added  to  the  Exchange  Act 
by  Congress  in  the  GLBA,  and  provide 
guidance  to  banks  regarding  the  scope  of 
those  exceptions.  The  rule  amendments 
and  exemption  also  do  not  impose  any 
additional  competitive  burdens  on 
banks  engaging  in  a  securities  business, 
other  than  those  imposed  by  Congress 
through  functional  regulation  in  the 
GLBA. 

Because  the  types  of  dealer  activities 
that  are  the  subject  of  these  rules  are  not 
the  types  of  activities  in  which  small 
banks  or  small  broker-dealers  directly 
participate,  there  should  be  no 
competitive  costs  to  small  banks  or 
small  broker-dealers  due  to  the  way  in 
which  these  rules  modify  the  terms  of 
the  bank  exceptions  and  exemptions. 

The  new  conditional  exemption  from 
broker-dealer  registration  in  Rule  1 5a- 
11  would  provide  banks  increased  legal 
certainty  when  they  engage  in  securities 
lending  transactions  without  any  new 


'2M5  U.S-C.  78c(f]. 
'"  15  U.S.C.  78w(a)(2). 
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burdens  on  banks  seeking  to  use  tbis 
limited  exemption.  Nothing  in  the  rule 
amendments,  in  the  new  exemption,  or 
in  the  Commission's  interpretation  of 
the  term  qualified  investor  will 
adversely  affect  capital  formation.  Banks 
that  alter  their  securities-related 
activities  in  accordance  with  the  GLBA 
will  continue  to  be  able  to  provide 
securities  services  to  their  customers.  In 
enacting  the  GLBA.  Congrsss 
determined  that  functional  regulation 
was  appropriate — that  is,  when  a  bank 
was  conducting  a  securities  business 
outside  of  the  enumerated  exceptions, 
that  bank  should  be  registered  as  a 
broker-dealer  or  shift  its  securities 
activities  to  a  registered  broker-dealer. 
In  the  interest  of  protecting  the  public 
and  ensuring  orderly  markets,  Congress 
determined  that  banks  conducting  a 
broad  securities  business  should  be 
subject  to  the  same  regulatory  oversight 
as  broker-dealers  conducting  the  same 
types  of  activities.  These  rule 
amendments  and  the  new  exemption 
promote  Congress'  intent  and  make  it 
easier  for  banks  to  comply  with  the 
requirements  of  the  GLBA. 

Since  certain  of  these  rule 
amendments  define  statutory  exceptions 
mandated  by  Congress,  we  do  not 
believe  that  those  rules  impose  any 
extra-statutory  adverse  effects  on 
efficiency,  competition,  or  capital 
formation.  We  also  are  making  three 
exemptive  amendments  to  the  Rules. 
We  are  adding  a  rule  that  provides 
banks  with  exemptive  relief  for  certain 
securities  lending  transactions, 
amending  the  de  minimis  exemption  for 
banks  to  make  the  counting  of  riskless 
principal  transactions  more  flexible,  and 
extending  the  exemption  firom  liability 
under  section  29(b)  to  contracts  entered 
into  before  March  31,  2005  based  solely 
on  a  bank's  status  as  dealer  when  the 
contract  was  created.  Each  of  these 
exemptive  rules  would  make  it  easier 
for  banks  to  comply  with  the  GLBA  in 
light  of  the  changes  to  the  federal 
securities  laws  and  will  give  banks 
enhanced  legal  certainty  for  their 
securities  activities.  We"  also  do  not 
believe  that  those  rules  impose  any 
extra-statutory  adverse  effects  on 
efficiency,  competition,  or  capital 
formation.  When  Congress  passed  the 
GLBA,  it  effectively  determined  that 
regulation  of  banks  conducting  a 
securities  operation  outside  of  certain 
exceptions  was  necessary,  appropriate, 
and  in  the  public  interest. 


D.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,'^"  the 
Commission  certified  that  the 
amendment  to  the  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  was  incorporated  into 
the  Proposing  Release. '^^  We  received 
no  commecits  concerning  the  impact  on 
small  entities  or  the  Regulatory 
Flexibility  Act  Certification. 

Statutory  Authority 

The  Commission  is  adopting 
amendments  Rules  3a5-l,  3b-18  and 
15a-8,  and  a  new  exemption  for 
securities  lending  transactions  in  Rule 
15a-ll  under  the  Exchange  Act, 
pursuant  to  authority  set  forth  in 
Sections  3(b),  15,  23(a).  and  36  of  the 
Exchange  Act  (15  U.S.C.  78c(b),  78o, 
78w(a).  and  78mm,  respectively). 

Text  of  Rules  and  Rule  Amendments 

List  of  Subjects  in  17  CFR  Part  240 

Broker-dealers,  Reporting  and 
recordkeeping  requirements,  Seciuities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C-  77c,  77d.  77g.  77j, 
77s,  77Z-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS.  77ttt.  78c,  78d,  78e,  78f,  78g,  78i,  78j. 
78J-1.  78k,  78k-l,  781,  78m.  78n,  78o.  78p. 
78q,  78s,  78u-5,  78w,  78x.  78li,  78inm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37.  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 


2.  Section  240.3a5-l  is  revised  to  read 
as  follows: 

§  240.3a&-1     Exemption  from  ttie  definition 
of  "dealer"  for  a  bank  engaged  in  riskless 
principal  transactions. 

(a)  A  bank  is  exempt  from  the 
definition  of  the  term  "dealer"  to  the 
extent  that  it  engages  in  or  effects 
riskless  principal  transactions  if  the 
number  of  such  riskless  principal 
transactions  during  a  calendar  year 
combined  with  transactions  in  which 
the  bank  is  acting  as  an  agent  for  a 
customer  pursuant  to  section 
3(a)(4)(B)(xi)  of  the  Act  (15  U.S.C. 
78c(a)(4)(B)(xi))  during  that  same  year 
does  not  exceed  500. 


'»5  U.S.C.  605(b). 

■*'  See  Proposing  Release,  supra  note  2. 


(b)  For  purposes  of  this  section,  the 
term  riskless  principal  transaction 
means  a  transaction  in  which,  after 
having  received  an  order  to  buy  from  a 
customer,  the  bank  purchased  the 
security  from  another  person  to  offset  a 
contemporaneous  sale  to  such  customer 
or,  after  having  received  an  order  to  sell 
from  a  customer,  the  bank  sold  the 
security  to  another  person  to  offset  a 
contemporaneous  purchase  from  such 
customer. 

3.  Section  240.3b-18  is  revised  to  read 
as  follows: 

§  240.3b-1 8    Definitions  of  terms  used  in 
Section  3(aK5)  of  the  Act. 

For  the  purposes  of  section  3(a)(5)(C) 
of  the  Act  (15  U.S.C.  78c(a)(5)(C): 

(a)  The  term  affiliate  means  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with 
another  company. 

(b)  The  term  consumer-related 
receivable  means  any  obligation 
incurred  by  any  natural  person  to  pay 
money  arising  out  of  a  transaction  in 
which  the  money,  property,  insurance, 
or  services  (being  purchased)  are 
primarily  for  personal,  family,  or     , 
household  purposes. 

(c)  The  term  member  as  it  relates  to 
the  term  "syndicate  of  banks"  means  a 
bank  that  is  a  participant  in  a  syndicate 
of  banks  and  together  with  its  affiliates, 
other  than  its  broker  or  dealer  affiliates, 
originates  no  less  than  10%  of  the  value 
of  the  obligations  in  a  pool  of 
obligations  used  to  back  the  securities 
issued  through  a  grantor  trust  or  other 
separate  entity. 

(d)  The  term  obligation  means  any 
note,  draft,  acceptance,  loan,  lease, 
receivable,  or  other  evidence  of 
indebtedness  that  is  not  a  security 
issued  by  a  person  other  tham  the  bank. 

(e)  The  term  originated  means: 

(1)  Funding  an  obligation  at  the  time 
that  the  obligation  is  created;  or 

(2)  Initially  approving  and 
underwriting  the  obligation,  or  initially 
agreeing  to  purchase  the  obligation, 
provided  that: 

(i)  The  obligation  conforms  to  the 
underwriting  standards  or  is  evidenced 
by  the  loan  documents  of  the  bank  or  its 
affiliates,  other  than  its  broker  or  dealer 
affiliates;  and 

(ii)  The  bank  or  its  affiliates,  other 
than  its  broker  or  dealer  affiliates,  fund 
the  obligation  in  a  timely  manner,  not 
to  exceed  six  months  after  the  obligation 
is  created. 

(f)  The  term  pool  means  more  than 
one  obligation  or  type  of  obligation 
grouped  together  to  provide  collateral 
for  a  securities  offering. 

(g)  The  term  predominantly  originated 
means  that  no  less  than  85%  of  the  > 


value  of  the  obligations  in  any  pool 
were  originated  by: 

(1)  The  bank  or  its  affiliates,  other 
than  its  broker  or  dealer  affiliates;  or 

(2)  Banks  that  are  members  of  a 
syndicate  of  banks  and  affiliates  of  such 
banks,  other  than  their  broker  or  dealer 

,  affiliates,  if  the  obligations  or  pool  of 
obligations  consist  of  mortgage 
obligations  or  consumer-related 
receivables.  ^ 

(3)  For  this  purpose,  the  bank  and  its 
affiliates  include  any  financial 
institution  with  which  the  bank  or  its 
affiliates  have  merged  but  does  not 
include  the  purchase  of  a  pool  of 
obligations  or  the  purchase  of  a  line  of 
business. 

(h)  The  term  syndicate  of  banks 
means  a  group  of  banks  that  acts  jointly, 
on  a  temporary  basis,  to  issue  through 
a  grantor  trust  or  other  separate  entity, 
securities  backed  hy  obligations 
originated  by  each  of  the  individual 
banks  or  their  affiliates,  other  than  their 
broker  or  dealer  affiliates. 

4.  Section  240.15a-8  is  revised  to  read 
as  follows: 

§  240.1 5a-8    Exemption  for  t>anks  from 
Section  29  liability. 

(a)  No  contract  entered  into  before 
January  1,  2003  shall  be  void  or 
considered  voidable  by  reason  of  section 
29  of  the  Act  (15  U.S.C.  78cc)  because 
any  bank  that  is  a  party  to  the  contract 
violated  the  registration  requirements  of 
section  15(a)  of  the  Act  (15  U.S.C. 
78o(a))  or  any  applicable  provision  of 
the  Act  (15  U.S.C.  78a  et  seq.)  and  the 
rules  and  regulations  thereunder  based 
solely  on  the  bank's  status  as  a  broker 

or  dealer  when  the  contract  was  created. 

(b)  No  contract  entered  into  before 
March  31,  2005,  shall  be  void  or 
considered  voidable  by  reason  of  section 


29  of  the  Act  (15  U.S.C.  78cc)  because 
any  bank  that  is  a  party  to  the  contract 
violated  the  registration  requirements  of 
section  15(a)  of  the  Act  (15  U.S.C. 
78o(a))  or  any  applicable  provision  of 
the  Act  (15  U.S.C.  78a  e^  seq.)  and  the 
rules  and  regulations  thereunder  based 
solely  on  the  bank's  status  as  a  dealer 
when  the  contract  was  created. 

5.  Section  240.15a-ll  is  added  to  read 
as  follows: 

§  240.1 5a-1 1    Exemption  from  the 
definitions  of  "broker"  and  "dealer"  for 
banks  engaging  in  securities  lending 
transactions. 

(a)  A  bank  is  exempt  from  the 
definitions  of  the  terms  "broker"  and 
"dealer"  under  sections  3(a)(4)  and 
3(a)(5)  of  the  Act  (15  U.S.C.  78c(a)(4) 
and  (a)(5)),  to  the  extent  that,  as  a 
conduit  lender,  or  as  an  agent,  it  engages 
in  or  effects  securities  lending 
transactions,  and  any  securities  lending 
services  in  coimection  with  such 
transactions,  with  or  on  behalf  of  a 
person  the  bank  reasonably  believes  to 
be: 

(1)  A  qualified  investor  as  defined  in 
section  3(a)(54)(A)  of  the  Act  (15  U.S.C. 
78c(a)(54)(A));  or 

(2)  Any  employee  benefit  plan  that 
owns  and  invests  on  a  discretionary 
basis,  not  less  than  $25,000,000  in 
investments. 

(b)  Securities  lending  transaction 
means  a  transaction  in  which  the  owner 
of  a  security  lends  the  security 
temporarily  to  another  party  pursuant  to 
a  written  securities  lending  agreement 
under  which  the  lender  retains  the 
economic  interests  of  an  owner  of  such 
securities,  and  has  the  right  to  terminate 
the  transaction  and  to  recall  the  loaned 
securities  on  terms  agreed  by  the 
parties. 


(c)  Securities  lending  services  means: 

(1)  Selecting  and  negotiating  with  a 
borrower  and  executing,  or  directing  the 
execution  of  the  loan  with  the  borrower; 

(2)  Receiving,  delivering,  or  directing 
the  receipt  or  delivery  of  loaned 
securities; 

(3)  Receiving,  delivering,  or  directing 
the  receipt  or  delivery  of  collateral; 

(4)  Providing  mark-to-market, 
corporate  action,  recordkeeping  or  other 
services  incidental  to  the  administration 
of  the  securities  lending  transaction; 

(5)  Investing,  or  directing  the 
investment  of,  cash  collateral;  or 

(6)  Indemnifying  the  lender  of 
securities  with  respect  to  various 
matters. 

(d)  For  the  purposes  of  this  section, 
the  term  conduit  lender  means  a  bank 
that  borrows  or  loans  seciuities,  as 
principal,  for  its  own  account,  and 
contemporaneously  loans  or  borrows 
the  same  securities,  as  principal,  for  its 
own  accoxmt.  A  bank  that  qualifies 
under  this  definition  as  a  conduit  lender 
at  the  commencement  of  a  transaction 
will  continue  to  qualify, 
notwithstanding  whether 

(1)  The  lending  or  borrowing 
transaction  terminates  and  so  long  as 
the  transaction  is  replaced  within  one 
business  day  by  another  lending  or 
borrowing  transaction  involving  the 
same  securities;  and 

(2)  Any  substitutions  of  collateral 
occur. 

Dated:  February  13.  2003. 

By  the  Commission. 
J.  Lynn  Taylor, 
Assistant  Secretary. 
(FR  Doc.  03-4095  Filed  2-21-03;  8:45  am] 
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390 8580 

396 8580 

571 6359 

1540 7444 

1570 6083 

1572 6083 

Proposed  Rules: 

173 6689 

192 6385 

571  5863,  7100,  7747 

1180 6695 


50  CFR 

17 ?;..8088 

100 7276,  7298,  7703 

222 8456 

223 7080,8456 

224 8456 

622 6360 

648 .6088 

679 5585,  6833,  7323,  7448, 

7719,  8153,  8154 
Proposed  Rules: 

17 .'...6863,8487 

20 '. „ 6697 

21 6697 

92..... 6697 

100 7294,7734 

300 6103 

600 6863,  7492,  8487 

648". 7749.  7965 

679 6386,  6865,  7750 


/ 


46  CFR 

356 

Proposed  Rules: 
401 


.5564 


.7489 


47  CFR 

32 6351 

52 7323 

53 6351 

54 6646,6832 

64 6351,  6352,  8553 


iv 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  FEBRUARY  24, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing- 
Used  cathode  ray  tubes; 

Region  III  l^ld-Atlantic 

States;  exclusion; 

published  12-26-02 
Used  cathode  ray  tubes; 

Region  III  Mid- Atlantic 

States;  exclusion 

withdrawn;  published  2- 

24-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 
services — 
Advanced  wireless 
services  to  public; 
1710-1755,  2110-2150. 
and  2150-2155  MHz 
spectrum  bands; 
reallocation;  published 
1-24-03 
Digital  television  stations;  table 
of  assignments: 
Connecticut;  published  1-15- 
03 
Radio  stations;  table  of 
assignments; 
Louisiana;  published  1-27-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Inspector  General  Office: 
Subpoenas  and  production 
in  response  to  subpoenas 
or  demands  of  courts  or 
other  authorities; 
published  1-23-03 
Multlfamily  Housing  Mortgage 
and  Housing  Assistance 
Restructuring  Program 
(Mari<-to-Mari<et): 
Regulation  waiver  authority; 
published  1-23-03 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code — 
Parolees  arrested  and 
held  In  District  of 
Columbia  on  warrants 


charging  them  with 
parole  violations; 
revocation  process; 
published  1-24-03 
LABOR  DEPARTMENT 
Workers'  Compensation 
Programs  Office 
Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implementation: 
Lumfhsum  payments  and 
medical  benefits  payments 
to  covered  DOE 
employees,  their  survivors, 
and  certain  vendors, 
contractors,  and 
subcontractors;  published 
12-26-02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Porttolio  and  subadvlser 

affiliates;  transactions; 

published  1-22-03 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Louisiana;  published  1-23-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation  • 

Administration 
AInA/onhiness  directives: 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  published  2- 

7-03 
Pratt  &  Whitney;  published 

8-28-02 
TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Statewide  and  metropolitan 
transportation  planning; 
published  1-23-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Health-care  resources; 
simplified  acquisition 
procedures;  publislied  1- 
24-03 
Legal  services,  General 
Counsel: 

Organization  recognition  and 
representative,  attorney, 
and  agent  accredltion; 
published  2-24-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peaches,  plums,  and 
nectarines;  grade  standards; 


comments  due  by  3-7-03; 
published  1-31-03  [FR  03- 
02250] 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
3-6-03;  published  12-6-02 
(FR  02-30683] 

COMMERCE  DEPARTMENT 

National  Institute  of 
Standards  and  Technology 

National  Construction  Safety 
Team  Ad;  implementation; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02084] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR); 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  (FR  02-32743] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Water  pollution  control: 
Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  (FR 
03-00960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  routine 
maintenance,  repair, 
and  replacement; 
comments  due  by  3-3- 
03;  published  12-31-02 
[FR  02-31900] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Missouri  and  Illinois; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
01773] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  dife  by 

3-3-03;  published  1-31-03 

[FR  03-02174] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

[FR  03-02175] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

(FR  03-02176] 
District  of  Columbia, 

Maryland,  and  Virginia; 

comments  due  by  3-5-i)3; 

published  2-3-03  [FR  03- 

02333] 
Maryland;  comments  due  by 

3-5-03;  published  2-3-03 

[FR  03-02433] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  comments  due  by 

3-5-03;  published  2-3-03 

[FR  03-02434] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-3-03;  published  1-30-03 

[FR  03-01772] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Lambda-cyhalothrin; 
comments  due  by  3-4-03; 
published  1-3-03  [FR  03- 
00006] 
S-metolachlor;  comments 
due  by  3-4-03;  published 
1-3-03  [FR  03-00005] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 

Argonne  National 
Laboratory-East  Site, 
NM;  comments  due  by 
3-3-03;  published  1-31- 
03  (FR  03-02343] 
Water  pollution  control: 


Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Borrower  rights;  effective 
interest  rates  and  related 
loan  Information; 
disclosure;  comments  due 
by  3-6-03;  published  2-4- 
03  [FR  03-02401] 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
National  Flood  Insurance 
Program: 

Increased  coverage  rates; 
comments  due  by  3-5-03; 
published  2-3-03  (FR  03- 
02453] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;-  published  12- 
31-02  (FR  02-32743] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Physician  fee  schedule 
(2003  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  3-3-03; 
published  12-31-02  (FR 
02-32503] 

HOUSING  AND  URBAN 
.DEVELOPMENT 
DEPARTMENT 

Grants: 
Faith-based  organizations; 
equal  treatment  with  other 
participants  in  HUD 
programs;  comments  due 
by  3-7-03;  published  1-6- 
03  [FR  03-00133] 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  3-3-03; 
published  1-31-03  [FR  03- 
02251] 


UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  terms  determination; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02081] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  (FR  02*^743] 

PEACE  CORPS  ^ 

Standards  of  conduct; 
comments  due  by  3-7-03; 
published  2-5-03  (FR  03- 
02703] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Outside-country  periodicals 
co-palletization  and  drop- 
ship  classification; 
experimental  testing; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02198] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program; 
comments  due  by  3-6-03; 
published  2-3-03  [FR  03- 
02399] 

TRANSPORTATION 
DEPARTMENT, 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Transport  category 
airplanes — 
Passenger  and  flight 
attendant  seats; 
improved 
crashworthiness; 
comments  due  by  3-3- 


03;  published  12-3-02 
[FR  02-30695] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  comrhents  due  by 
3-3-03;  published  1-2-03 
[FR  02-32884] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administratiori 

Airworthiness  directives: 

Bombardier;  comments  due 

by  3-3-03;  published  1-30- 

03  (FR  03-02098] 
Dassault;  comments  due  by 

3-3-03;  published  1-30-03 

(FR  03-02148] 

Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  3-3-03;  published 

1-30-03  (FR  03-02096] 
Eurocopter  France; 

comments  due  by  3-3-03; 

published  12-31-02  (FR 

02-32889] 

Hartzell  Propeller,  Inc.; 
comments  due  by  3-3-03; 
published  1-2-03  (FR  02- 
33074] 

Raytheon;  comments  due  by 
3-3-03;  published  1-27-03 
[FR  03-01678] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Rolls-Royce  Ltd.;  comments 
due  by  3-3-03;  published 
1-2-03  (FR  02-32888] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  standards: 
Special  conditions — 
Bomt>ardier  Model  BD- 
100-1A10  airplanes; 
comments  due  by  3-5- 
03;  published  2-3-03 
(FR  03-02422] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
availat>le  online  at  httpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pripting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  16/P.L.  108-6 

To  authorize  salary 
adjustments  for  Justices  and 
judges  of  the  United  States 
for  fiscal  year  20d3.  (Feb.  13, 
2003;  117  Stat.  10) 

Last  List  Febraaiy  11,  2003 


Public  Lawfs  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictty 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inqulnes  sent  to  this 
address.  « 
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Vll 


CFR  CHECKUST 


THte 


Stock  Number 


PrtM       Revision  Oats 


Title 


Stock  Numlier 


This  Checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Offtee. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  hnp://www.access  gpo.gov/nara/cfr/ 

index  html.  For  infonmation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1195.00  domestic,  $298.75  additional  for  foreign  mailing 

IVlail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P  O  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

XHie  stock  Number  Price       Revision  Date 

1.  2  (2  Reserved) (869-048-00001-1) 9.00       Jan.  1,  2002 

3  (1997  Comptlofion 

and  Parfs  100  ond  ^      ,  .      ,  ~w,o 

101) (869-048-00002-0) 59.00      'Jan.  1,  2002 

4  (869-048-00003-8) 9.00      *Jan.  1,  2002 


5  Parts:  „^ 

l_699                 (869-048-00004-6) 57.00 

700-1 199' (869-048-00005-4) 47.00 

120Q-€nd,  6(6  

Reserved) (869-048-00006-2) 58.00 

7  Parts:  ^,^ 

1-26  :..  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209  (869-048-O0009-7) 36.00 

"  59.00 

42.00 
57.00 
54.00 
58.00 
25.00 
58.00 
61.00 
29.00 
53.00 


Jan.  1,2002 
Jon.  1,  2002 

Jan.  1,  2002 


210-299        :...  (869-048-00010-1) 

300-399 ;.  (869-048-0001 1-9) 

400-699     (869-048-00012-7) 

700^99     (869-048-00013-5) 

900-999     (869-048-00014-3) 

1000-1199  (869-048-00015-1) 

1200-1599  (869-048-00016-0) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019-4) 

1950-1999    (869-048-00020-8)  47.00 

2000-£nd  (869-048-00021-6) 46.00 


Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
.-Jao. 
Jan 


1,2002 
1.2002 
1.2002 
1,2002 
1.2002 
1,2002 
1,2002 
1.2002 
1.2002 
1,2002 
1,2002 
1.2002 
1,2002 
1.2002 
1,2002 


8.. (869-048-00022-4) 58.00        Jan.  1,  2002 

1-199    ■  (869-048-O0023-2) 58.00        Jan.  1, 2002 

200-End  (869-048-00024-1) 56.00        Jon.  1.  2002 

10  Parts:  ,.«, 

1-50  (869-048-00025-4) 58.00 

51-199         (869-048-00026-7)  56.00 

200-499       (869-048-00027-5) 44.00 

500-End  ..■ :....  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts:  

1-199  (869-048-0003O-5) 30.00 

200-219       (869-048-0003 1-3) 36.00 

220-299       (869-048-00032-1) 58.00 

300-499     (869-048-00033-0) 45.00 

500-599      (869-O48-00034-8) 42.00 

600-End  (869-048-00035-6) 61.00 

13 (869-048-00036-4) 47.00 


Jon. 

1,2002 

Jan. 

1.2002 

Jon. 

1.2002 

Jon. 

1.2002 

Jan. 

1.2002 

Jan. 

1.2002 

Jon. 

1.2002 

Jon. 

1,2002 

Jon. 

1.2002 

Jon. 

1,2002 

Jon. 

1.2002 

Jon. 

1,2002 

14  Parts:  „^ 

1-59  (869-O48-O0037-2) 60.00 

60-139'        (869-048-00038-1) 58.00 

140-199'       (869-048-00039-9) 29.00 

200-1 199 (869-04W)0040-2) 47.00 

1200-End (869-04M)0041-l) 41.00 

15  Parts:  „^ 

0-299  (869-048-O0042-9) 37.00 

300-799  "      (869-048-00043-7) 58.00 

800-End  (869-048-00044-5) 40.00 

16  Parts:  .,^ 

0-999  (869-O48-00045-3) 47.00 

lOOO-End (869-0484)0046-1) 57.00 

17  Parts:  

1-199  (869-048-00048-8) 47.00 

200-239      , (869-048-00049-6) 55.00 

240-End  (869-O4W)005O-0) 59.00 

18  Parta: 

1-399       (869-048-0005 1-8) 59.00 

400-End  (869-04M)0052-6) 24.00 

19  Parta:  „„ 

1-140  (8694)48-00053-4) 57.00 

141-199         (869-048-00054-2) 56.00 

200-£nd  (869-048-00055-1) 29.00 

20  Parta:     , 

1-399  (869-048-00056-9) 47.00 

400^99   (869-O48-O0057-7) 60.00 

500-End  (869-048-00058-5) 60.00 

21  Parta:  ,„^ 

1-99  (869-04ft-00059-3) 39.00 

100-169  '.! (869-048-00060-7) 46.00 

170-199      (869-048-00061-5) 47.00 

200-299  (869-048-00062-3) 16.00 

300-499  (869-048-00063-1) 29.00 

500-599        (869-048-00064-0) 46.00 

600-799  (869-048-00065-8) 16.00 

800-1299       (869-O48-00066-6) 56.00 

1300-End (869-048-00067-4) 22.00 

22  Parta:  ,„^ 

1-299  (869-048-00068-2) 59.W 

300-End'! (869-O48-O0069-1) 43.00 

23 (869-048-00070-4) 40.00 

24  Parta:  ^  ,,^ 

0-199 (869-048-00071-2) 57.00 

200-499' (869-048-00072-1) 47.00 

500-699      (869-048-00073-9) 29.W 

700-1699   (869-O48-00074-7) 58.00 

170O-End (869-048-00075-5) 29.00 

25  (869-048-00076-3) 68.00 

26  Parts: 

§§1  0-1-1.60  (869-048-00077-1) 45.00 

II 1  61-1.169 (869-048-00078-0) 58.00 

§§  1  170-1.300 (869-048-00079-8) 55.00 

§§  1  301-1.400  (869-048-00080-1) 44.00 

II 1  401-1  440   (869-048-00081-0) 60.00 

II 1441-1  500    (869-048-00082-8)  47.00 

§§  1  501-1.640  (869-048-00083-6) 44.00 

II 1  641-1  850 (869-048-00084-4) 57.W 

II  1.851-1.907  (8694)4W)0085-2) 57.00 

II  1.908-1.1000  (869-048-00086-1) 56.00 

II I  1001-1 .  1400  (869-048-00087-9) 58.00 

II 1  1401-End  (869-048-00088-7) 61.00 

2-29'  (869-048-00089-5) 57.00 

30-39  (869-048-00090-9) 39.00 

40-49  (869-048-00091-7) 26.00 

50-299  (869-048-00092-5) 38.X 

300-499 (869-048-00093-3) 57.00 

500-599       (869-048-00094-1) 12.00 

600-End  ., (869-048-O0095-0) 16.00 

27  Parta:  , ,  ^ 

1-199  (8694)48-00096-«) 61.00 


Jon.  1,2002 
Jon.  1,2002 
Jon.  1,2002 
Jon.  1,  2002 
Jon.  1,2002 

Jan.  1,  2002 
Jon.  1,2002 
Jon.  1,2002 

Jan.  1,2002 
Jon.  1,2002 

Apr.  1,  2002 
Apr.  1,  2002 
Apr.  1,2002 

Apr.  1.2002 
Apr.  1,  2002 

Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 

Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,  2002 
Apr.  1.2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1.2002 

Apr.  1,  2002 
Apr.  1,2002 

Apr.  1,2002 

Apr.  1,2002. 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,  2002 

Apr.  1.  2002 

Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
*Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
SApr.  1,  2002 
Apr.  1,2002 

Apr.  1,2002 


Price 

13.00 

58.00 
55.00 

29  Parts: 

0-99  (869-048-00100-0) 45.00 

100-499 (869-048-00101-8) 21.00 

58.00 
35.00 


200-End (869-048-00097-6)  .:. 

28  Parts: 

0-42  (869-048-00098-4)  ... 

43-end  (869-048-00099-2)  ... 


500-899  (869-048-00102-6)  .. 

900-1899  (869-048-00103-4)  .. 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2)  .. 

1910  (§§1910.1000  to 

end)  (869-048-O0105-1)  .. 

1911-1925  (869-048-00106-9)  .. 

1926  (869-^)48-00107-7)  .. 

1927-End (869-048-00108-5)  .. 

30  Parts:  ' 

1-199  (869-048-00109-3)  .. 

200-699 (869-048-00110-7)  .. 

700-End  (869-048-00111-5)  .. 

31  Parts: 

0-199  (869-048-001 12-3)  .. 

200-End  (869-048-00113-1)  .. 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 


42.00 
29.00 

47.00 
59,00 

56.00 
47.00 
56.00 

35.00 
60.00 


1-190  (869-048-00114-0)  . 

191-399 (869-048-00115-8)  . 

400-629 (869-048-00116-6)  . 

630-699 (869-048-00117-4)  . 

700-799 (869-048-001 18-2)  . 

800-End (869-048-00119-1)  .. 

33  Parts: 

1-124  (869-048-00120-4)  .. 

125-199 (869-048-00121-2)  .. 

200-End  (869-048-00122-1)  .. 

34  Parts: 

1-299  (869-048-00123-9)  .. 

300-399 (869-048-00124-7)  .. 

400-End  (869-048-00125-5)  .. 

35  (869-048-00126-3)  .. 

36  Parta  ^ 

1-199  1 (869-048-00127-1)  .. 

200-299 (869-048-00128-0)  .. 

300-€nd  (869-048-00129-8)  .. 

37  (869-O48-00130-1)  .. 

38  Parta: 

0-17  (869-0484)0131-0)  .. 

18-End  (869-048-00132-8)  .. 

39  (869-048-001 33-6)  .. 

40  Parta: 

1-49  (869-048-00134-4) 57.00 

50-51 (869-048-00135-2) 40.00 

52  (5201-52.1018)  (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-€nd)  (869-048-00139-5) 56.00 

60  (Apps)  (869-048-00140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199)  (869-048-00143-3) 46.00 

63  (63. 1200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 

86  (86.600-1 -End)  (869-04^-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.M 
60.00 
47O0 

45.00 
43.00 
59.00 

10.W 

36.00 
35.00 
58.00 

47.00 


67.00 
58.00 

40.00 


Revision  Date 

Apr.  1.2002 

July  1.  2002 
July  1,2002 

«July  1.2002 
July  1.  2002 
July  1.2002 
July  1.2002 


Title 


Stock  Numtter 


58.00         July  1.2002 


«July  1,2002 
July  1.2002 
July  1.2002 
July  1.  2002 

July  1.  2002 
July  1.2002 
July  1.2002 

July  1.2002 
July  1.2002 

2  July  1.  1984 
2July  1,  1984 
2  July  1,  1984 
July  1.2002 
July  1.2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 

'July  1,2002 

July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,2002 

July  1,  2002 
July  1,  2002 

July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 

ejuly  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 

8July  1,  2002 
July  1,2002 
July  1,2002 


Price 

42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 


100-135 (869-048-00151-4)  .. 

136-149 :.-, (869-048-00152-2)  .. 

150-189 (869-048-00153-1)  . 

190-259 (869-048-00154-9)  .. 

260-265 (869-048-00155-7)  .. 

266-299 (869-048-00156-5)  .. 

300-399 (869-048-00157-3)  .. 

400-424 (869-048-00168-1)  .. 

425-699 (869-048-00159-0)  .. 

700-789 (869-048-00160-3)  .. 

790-End  (869-048-00161-1)  .. 

41  Chapters: 

1,  1-1  to  l-IO  13.00 

1,1-11  to  ApF>endix.  2  (2  Reserved) 13.00 

3^ : 14.00 

7  6.00 

8 4.50 

9- 13.00 

10-17  9.50 

18,  Vol.  I.  Ports  1-5  13.00 

18.  Vol.  II.  Pons  6-19 .'. 13.W 

18,  Vol.  Ill,  Ports  20-52  13.M 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End  (869-048-00168-9)  .. 


Revision  Date 

July  1.2002 
July  1.2002 
July  1  2002 
July  1.2002 
July  1.2002 
July  1  2002 
July  1,2002 
July  1.2002 
July  1.2002 
July  1,2002 
July  1.2002 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

July  1.  2002 

July  1.  2002 

July  l,20Cf2 

July  1.2002 


56.00 
59.00 
61.00 

47.00 
59.00 


Oct.  1.  2002 
Oct.  1.2002 
Oct.  1.2002 

Oct.  1.  2002 
Oct.  1,  2002 


43  Parta: 

1-999  (869-048-00169-7)  . 

1000-end  (869-048-00170-1). 

44  (869-048-00171-9) 47.00       Ocf.  1,  2002  . 

45  Parts: 

1-199  (869-048-00172-7)  ... 

200-499 (869-048-00173-5)  .. 

500-1199  (869-048-00174-3)  ... 

1200-End (869-048-00175-1)  ... 

46  Parts: 

1-40  (869-048-00 1764))  ... 

41-69  (869-048-00177-8)  ... 

70-89  (869-048-00178-6)  ... 

90-139 (869-048-00179-4)  .... 

140-155 (869-048-00180-8)  .... 

156-165 (869-048-00181-6)  .... 

166-199 (869-048-00182-4)  .... 

200-499 (869-048-00183-2)  .... 

500-End  (869-048-00184-1)  .... 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.x 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 


47  Parts: 

0-19  (8694)48-00185-9)  . 

20-39  (869-048-00186-7)  . 

40-69 (869-048-00187-5)  . 

70-79  (8694)484)0188-3)  . 

80-£nd  (8694)48-00189-1)  . 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-0484)0195-6) 55.00 

29-End  (8694)48-00196-4) 38.00 

49  Parts: 

1-99  (8694)484)0197-2)  .. 

100-185 (8694)48-00198-1)  .. 

186-199 (869-048-00199-9)  .. 

200-399  •. (869-048-00200-6)  .. 

400-999 (869-048-00201-4)  .. 

1000-1199  (8694348-00202-2)  .. 


Oct.  1,2002 

'Oct.  1.2002 

Oct.  1,2002 

Oct.  1,2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
'Oct.  1.  2002 
'Oct.  1.2002 
0;t.  1,2002 
Oct.  1.2002 
Oct.  1.2002 

Oct.  1.  2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1,2002 
'Oct.  1.2002 


5600 
60.00 
18.00 
61.00 
61.00 
25.00 


Oct.  1.2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1.  2002 
Oct.  1.  2002 


VUl 
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THI* 

1200-End 


Stock  Number  Price 

(869-048-00203-1) 30.00 


Revision  Date 

Oct.  1,2002 


2000 
2000 
2000 
1999 


50  Part*: 

).17  (869-048-00204-9) 60.00        Oct.  1, 2002 

18-199 (869-048-00205-7) 40.00        Oct.  1.  2002 

200-599  (869-048-00206-5) 38.00        Oct.  1. 2002 

600-End  (869-048-O0207-3) 58.00       Oct.  1,2002 

CFR  Index  and  Findings  

Aids  (869-048-00047-0) 59.00        Jan.  1,  2002 

Complete  2001  CFR  set 1.195.00  2001 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-tirT>e  mailing)  247.00 

I  Because  Title  3  is  an  annual  compilation,  ttiis  votume  and  all  previous  volumes 

should  be  retained  as  a  permanent  reference  source 
2The  July  1    1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  lo» 

Parts  1-39  inclusive.  For  the  full  text  ol  the  Defense  Acquisition  Regulations 
■  m  Ports  1-39,  consult  the  three  CfR  volumes  issued  as  of  July  1.  1984,  contoming 

those  ports.  „  .        , 

3  The  July  1,  1985  edition  ol  41  CFR  Chapters  1-100  contains  a  note  only 
(or  Chapters  1  to  49  inclusive.  For  the  full  text  ol  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002.  The  CFR  volume  issued  as  of  January  1, 
2001  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  ol  April  1.  2000  should 
be  retained  ^  »     , 

<>Ho  omendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2001,  through  April  1,  2002.  The  CFR  volunrw  issued  as  of  April  1,  2001  should 

be  retained.  ,^  ^   ,  j 

'No  amendments  to  this  volume  were  promulgated  Ajrmg  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 

be  retained.  ^  ^  ,  j 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 

'  tto  amendments  to  this  volume  were  pfomulgated  during  the  period  October 
1.  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  att  public  laws, 
jssued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YJuiS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Coda: 

*6216 


Charge  your  order,  i 
It'sEatyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         |     |     | 

I J  VISA       I ]  MasteiCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


ni  ^                 3 

1         1     "                                                  I  natiK  you  for 

'             1        ._           (rradil  card  expiratirtn  date)                     ..j..^.  ji_Vj..f 

Purchase  order  number  (optional) 
Mayi 


YES  NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


2«3 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subsfcription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Proce&£'n<;  Coda 

*5419 


VISA 


Charge  your  order,  j^ 
.It's  Easy! 

I     I  YES  enter  the  following  indicated  subscription  in  24x  microfiche  fjinnat:  Xo  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 
Federal  Register  (MHFK)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25Vc. 


Company  or  personal  name 


Additiomil  addrcss/uitcntion  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Pk-a>*  type  or  print) 


Sircel  address 


City,  Stale.  ZIP  code 


Daytime  phone  includmit  area  code 


Purcha-se  order  number  (optional)  ^^ 

May  we  miike  your  name/addrew  avaibiiie  to  otfw  maflrrs?      | |   I      I 


I     I  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


itvoi 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


/^^U/^    iZr^ 


■^<<4Ki''>x 


IknXjUJkAAA  <r^W*^;k^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

Umiani  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $61.00 

1994 

(Book  I) .$56.00 

1994 

(Book  n) $62.00 

1995 

(Book  I) $60.00 

1995 

(Book  n)  \ $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) .$69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $76.00 

2000-2001 

(Book  I) $68.60 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  $76.00 

Published  by  the  Office  of  the  Federal  Raster, 
National  Archives  and  Recctds  Ad'ninistntion 

Mail  order  to: 

Superintendent  of  Doctunents 

P.O.  Box  37 1 954,  PitUbuigh.  PA  (i««  mb) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
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Tuesday,  February  25,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-14458;  Airspace 
Docket  No.  03-ACE-11] 

Modification  of  Class  E  Airspace; 
Lamed,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Lamed,  KS  revealed  a 
discrepancy  in  the  Larned-Pawnee 
County  Airport,  KS  airport  reference 
point  used  in  the  legal  description  for 
the  Larned,  KS  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Lamed,  KS  Class  E 
airspace  and  by  incorporating  the 
current  Lamed-Pawnee  County  Airport, 
KS  airport  reference  point  in  the  Class 
E  airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14458/ 
Airspace  Docket  No.  03-ACE-ll,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 


of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
at  Lamed,  KS.  It  incorporates  the 
current  airport  reference  point  for 
Lamed — Pawnee  County  Airport,  KS 
and  brings  the  legal  description  of  this 
airspace  area  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure      ' 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
"  controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comments  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful.in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamp 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket.  No.  FAA-2003-14458/ Airspace 
Docket  Ne.  03-ACE-ll*'  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOfi(g),  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
19«>3Comp..  p.  389 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30.  2002,  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  arefas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ACE  KS  ES     Larned,  KS 

Larned-Pawnee  County  Airport.  KS 

(Lat.  38'12'31"  N..  long.  99''0.5'10''  W.) 
Larnod  NDB 

(Lat.  38'12'16''N..  long.  99^05'15'' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  fi-inile  radius 
of  Larned-Pawnee  County  Airport  and  within 
2.6  miles  each  side  of  the  003°  bearing  from 
the  Larned  NDB  extending  from  the  6-mile 
radius  to  7  miles  north  of  the  airport. 


Issued  in  Kansas  City,  MO  on  February  10. 
2003. 

i 

Paul  ).  Sheridan,  • 

Acting  Manager.  Air  traffic  Division.  Central 

Region. 

(FR  Doc.  03-4321  Filed  2-24-03:  8:45  am] 

BILUNG  CODE  4910-13-W 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14457;  Airspace 
Docket  No.  03-ACE-10] 

Modification  of  Class  E  Airspace; 
Herington,  KS 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  An  examination  of  controlled 
airspace  for  Herington,  KS  revealed  a 
discrepancy  in  the  Herington  Regional 
Airport,  KS  airport  reference  point  used 


in  the  legal  description  for  the 
Herington,  KS  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Herington,  KS  Class  E 
airspace  and  by  incorporating  the 
current  Herington  Regional  Airport,  KS 
airport  reference  point  in  the  Class  E 
airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25.  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
205900-0001.  You  must  identify  the 
docket  number  FAA-2003-14457/ 
Airspace  Docket  No.  03-ACE-lO,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
and  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Citv.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
at  Herington,  KS.  It  incorporates  the 
current  airport  reference  point 
Herington  Regional  Airports,  KS  and 
brings  the  legal  description  of  this 
airspace  area  into  compliance  with  FAA 
Order  7400.2E.  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 


actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
support  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14457/Airspace 
Docket  No.  03- ACE  -10"  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between' 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative,    ' 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
bLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Herington,  KS 

Herington  Regional  Airport.  KS 

(I^t.  39°41'41"  N.,  long.  96°48'29'  W.) 
Herington  NDB 

(Lat.  38°41'34''  N..  long.  96°48'40'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Herington  Regional  Airport,  and 
within  2.6  miles  eadk  side  of  the  010°  bearing 
from  the  Herington  NDB  extending  from  the 
6.6-mile  radius  to  7.4  miles  north  of  the ' 
airport  and  within  2.6  miles  each  side  of  the 
168°  bearing  from  the  Herington  NDB 
extending  from  6.6-mile  radius  to  7.4  miles 
southeast  of  the  airport. 
***** 

Issued  in  Kansas  City.  MO  on  February  10, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-4322  Filed  2-24-03:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  71 

[Docket  No.  FAA-2003-14429;  Airspace 
docket  No.  03-ACE-9] 

Modification  of  Class  E  Airspace; 
Cheroltee,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  filial  rule;  request  for 
comments. 

SliMMARY:  An  examination  of  controlled 
airspace  for  Cherokee,  lA  revealed  a 
discrepancy  in  the  Cherokee  Municipal 
Airport,  lA  airport  reference  point  used 
in  the  legal  description  for  the 
Cherokee,  lA  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Cherokee,  lA  Class  E 
airspace  and  by  incorporating  the 
current  Cherokee  Mimicipal  Airport,  lA 
airport  reference  point  in  the  Class  E 
airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14429/ 
Airspace  Docket  No.  03-ACT-9,  at  the 
beginning  of  your  comments.  You  may 
also  submit  commeijts  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
aviation  Administration,  901  Locust, 
Kansas  city,  MO  64106;  telephone:  (816) 
329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
at  Cherokee,  lA.  It  incorporates  the 
current  airport  reference  point  for 
Cherokee  Municipal  airport,  lA  and 
brings  the  legal  description  of  this 


airspace  area  in  compliance  with  FAA 
Order  7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the  . 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002.  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  ol  intent  to  submit 
such  a  comment,  a  document . 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14429/ Airspace 
Docket  No.  03-ACE-9."  The  postcard 
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will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
detprmined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  1  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  an  substantial  number  of  small 
entities  under  the  criteria  of  the 
regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aulhoriiv:  49  II.S.C.  106((i).  4010.i,  401  I.J. 
40120;  li.tl  10H.'J4.  24  F'R  sm\5.  3  OK,  19.5»)- 
1<I6H  Oonip..  p.  :J89 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30.  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  (><)()'>  Class  E  nirsparf  an'as 
extending  upward  from  700  fvel  or  more 
above  the  surface  of  Ihe  earth. 


ACE  lA  E5    Cherokee,  lA 

Cherokee  Miinii:ipal  Airport.  lA 

(Lat.  42''4.T.53"  N.,  long.  95^^3'22''  W.) 

Pilot  Rock  NDB 

(Lai.  42°4.T.56"  N..  long.  95°33'11' W.) 


That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  6-mile  radius 
of  (Cherokee  Municipal  Airport,  and  within 
2.0  miles  each  side  of  the  18.5°  bearing  from 
the  Pilot  Rock  NDB  extending  from  the  6- 
niiie  radius  to  7.4  miles  south  of  the  airport. 
*  *  •  *  * 

Dated:  Issued  in  Kansas  City.  MO  on 
l'el)ruHrv  10.  2003. 
Paul  |.  Sheridan, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 
|KR  Doc.  03-4323  Filed  2-24-03;  B:45  am] 

BILLING  CODE  4910-1  a-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.FAA-2003-14459;  Airspace 
Docket  No.  03-ACE-12J 

Modification  of  Class  E  Airspace; 
Clarinda,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUIMMARY:  An  examination  of  controlled 
airspace  for  Clarinda,  lA  revealed  a 
discrepancy  in  the  Clarinda,  Schenck 
Field.  I A  airport  reference  point  used  in 
the  legal  description  for  the  Clarinda.  lA 
Class  E  airspace.  This  action  corrects  the 
discrepancy  by  modifying  the  Clarinda. 
lA  Class  E  airspace  and  by  incorporating 
the  current  Clarinda,  Schenck  Field.  lA 
airport  reference  point  in  the  Class  E 
airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SVV..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14459/ 
Airspace  Docket  No.  03-ACE-12,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 


Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106:  telephone  (816) 
329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  modifies 
the  Class  E  airspace  area  extending 
upward  from  700  feet  or  more  above  the 
surface  at  Clarinda,  lA.  It  incorporates 
the  current  airport  reference  point  for 
Clarinda,  Schenck  Field,  lA  and  brings 
the  legal  description  of  this  airspace 
area  into  compliance  with  FAA  Order 
7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K. 
dated  August  30.  2002.  and  effective 
September  J 6,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit  , 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  abovfe.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  fhe  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
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environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  Submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14459/ Airspace 
Docket  No.  03-ACE-12"  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  theYelationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71- 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113,, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Clarinda,  lA 

Clarinda,  Schenck  Field,  lA 

(Lat.  40°43'18'  N.,  long.  95°01'35'  W.) 
Clarinda  NDB 

(Lat.  40°43'36''  N.,  long.  95°01'39''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Schenck  Field  and  within  2.6  miles 
each  side  of  the  170°  bearing  from  the 
Clarinda  NDB  extending  from  the  6.5-mile 
radius  to  7  miles  south  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  February  10, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-4324  Filed  2-24-03;  8:45  am) 
BUJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30356;  Amdt  No.  3046] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPsJ  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  ta  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  25,  2003.  The  compliance  date 
for  each  SLAP  is  speci^ed  in  the 
amendatory  provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25,  2003. 


ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SlAp. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
2O0),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Govenunent  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  {AMCAFS-420), 
Flight  Technoldgies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by^reference  in  the 
amendment  under  5  U.S.C.  552(a),  1     • 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  a\'ailable 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulator^'  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
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Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 


safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  were  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 


Issued  in  Washington,  DC  on  February  14. 
2003. 

James ).  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standcird  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■   l.The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40106, 
40113.  40114,  40120.  44502.  44514,  44701. 
44719.44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS/DME,  MLS/ 
RNAV;  §97.31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs;  and  §97.35  COPTER 
SIAPs,  Identified  as  follows: 

.  .'  .  Effective  Upon  Publication 


FDC  date 


State 


01/27/03  . 
01/30/03  . 
01/30/03  . 

01/30/03  . 
01/30/03  . 
01/30/03  , 

01/30/03 

01/30/03 
01/30/03 
01/31/03 
01/31/03 
01/31/03 
02/05/03 
02/05/03 

02/06/03 
02/07/03 
02'07/03 
02/07/03 

02/10/03 
02/10/03 
02/11/03 
02/11/03 


Ml 
PA 
CA 

CA 
KY 
AL 

AL 

SO 
SO 
NC 
OH 
OH 
NY 
NM 

AR 
IL 
IL 
IL  . 

Ml 
Ml 
WA 
WA 


City 


Bay  City  ... 
Harrisburg 
Chico  


San  Francisco 
Prestonburg  .... 
Alt)ertville 


Alberlville 


Anderson 

Anderson 

Morganton  ... 
Cleveland  .... 
Cleveland  .... 
White  Plains 
Silver  City  .... 


Jonesboro 

Moline 

Molina 

Moline 


Pontiac  

Pontiac  

Bellingtuim 
Bellingham 


Airport 


James  Clements  Muni 

Capital  City  

Chico  Muni  


San  Francisco  IntI  

Sandy  Regional  

The    Albertville    Muni-Thomas   J.    Brumlik 

Field. 
The   Albertville    Muni-Thomas   J.    Brumlik 

Field. 

Anderson  Regional -. 

Anderson  Regional 

Morganton-LenoJr  

Cleveland-Hopkins  IntI 

Cleveland-Hopkins  IntI  .! 

Westchester  County  

Grant  County  


Jonesboro  Muni 
Quad  City  IntI  ... 
Ouad  City  IntI  ... 
Quad  City  IntI  ... 


Pontiac/Oakland  Intt 
Pontiac/Oakland  IntI 

Bellingham  IntI  

Bellingham  IntI 


FDC  No. 


3/0688 
3/0748 
3/0761 

3/0770 
3/0779 
3/0781 

3/0782 

3/0785 
3/0786 
3/0821 
3/0838 
3/0839 
3/0927 
3/1008 

3/1044 
3/1157 
3/1159 
3/1161 

3/1148 
3/1149 
3/1174 
3/1175 


Subject 


RNAV  (GPS)  Rwy  18,  Orig. 
ILS  Rwy  8,  Amdt  10E 
VOR/DME  Rwy  31R,  Orig- 

C. 
VOR  Rwy  19L,  Amdt  8B. 
RNAV  (GPS)  Rwy  21,  Orig. 
RNAV  (GPS)  Rwy  23,  Orig. 

NDB-A,  Amdt  4. 

ILS  Rwy  5,  Orig-A 
VOR  Rwy  5,  Amdt  9B. 
LOC  Rwy  3,  Orig-B. 
ILS  Rwy  6L,  Orig-A. 
ILS  Rwy  24R,  Orig 
ILS  Rwy  16,  Amdt  22E. 
LOC/DME  Rwy  26,  Amdt 

4C. 
ILS  Rwy  23,  Orig. 
ILS  Rwy  27,  Orig-C 
ILS  Rwy  9,  Amdt  29D. 
NDB  OR  GPS  Rwy  9,  Amdt 

27D. 
ILS  Rwy9R,  Amdt  11  A. 
LOC  BC  Rwy  27L,  Orig-A. 
NDB  Rwy  16,  Amdt  1. 
ILS  Rwy  16,  Amdt  4. 
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FDC  date 


State 


City 

Rugby  

Somerset 

Somerset 

Somerset 

Somerset 


Airport 

Rugby  Muni  

Somerset  County 

Somerset  County 

Son>erset  County 

^Somerset  County  .,.......:.. 


FDC  No. 


Sut)iect 


02/12/03 
02/12/03 
02/12/03 
02/12/03 
02/12/03 


ND 
PA 
PA 
PA 
PA 


3/1196 
3/1211 
3/1213 
3/1214 
3/1214 


NDB  Rwy  30.  Amdt  6. 
GPS  Rwy  6,  Orig. 
LOC  Rwy  24,  Amdt  3. 
LOC  Rwy  24,  Amdl  5. 
NDB  Rwy  24.  Amdt  5. 


[FR  Doc.  03-4320  Filed  2-24-03;  8:45  am) 
BILLING  CODE  4910-13-41 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30355;  Amdt.  No.  3045] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  February 
25,  2003.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25,  2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or. 


4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §S7.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further,      ^ 
airmen  do  not  use  the  regulatory  text  of^ 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 


by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies  , 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.* Some 
SIAP  amendments  may  have"  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPs  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
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impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  97 

Air  traffic  contfofr  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

Issued  in  Washington,  DC  on  February  14, 
200.3. 
lames  ).  Ballough, 

Director.  Fliffht  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  09dl  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g).  410:J.  4106. 
401 13.  40114.  40120.  44502.  44514.  44701. 
44719.44721^4722. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG.  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB.-NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*   *    *  Effective  March  20.  2003 

Ontario.  CA.  Ontario  Inll.  VOR/DME  RWY 

8L.  Amdt  1 
Ontario.  CA.  Ontario  Intl,  VOR/DME  RWY 

8R,  Orig 
Wray.  CO.  Wray  Muni.  RNAV  (GPS).  RWY  17. 

Orig 
Wray.  CO.  Wray  Muni,  RNAV  (GPS)  RWY  34. 

Orig 
Wray.  CO.  Wray  Muni.  GPS  RWY  14,  ORIG. 

CANCELLED  • 
Wray.  CO.  Wray  Muni.  RNAV  (GPS)  RWY  35. 

Orig 
Saull  Sle  Marie.  ML  Chippewa  County  Intl. 

VOR  OR  TACAN-A.  Amdt  6 
Sauit  Ste  Marie.  MI.  Chippewa  County  Intl. 

NDB  RWY  16.  Amdt  6 
Sauit  Ste  Marie.  Ml.  Chippewa  County  Inll. 

NDB  RWY  .34.  Amdt  5 
Sauit  .Slu  Marie.  MI.  C:hippewa  County,  ILS 

RWY  16.  Amdt  8 
Saull  Ste  Marie.  ML  Chippewa  County  Inll. 

RNAV  (GPS)  RWY  16.  Orig 


Sauit  .Ste  Marie.  MI.  Chippewa  County  Intl, 

RNAV  (GPS)  RWY  34.  Orig 
Crete.  NE.  Crete  Municipal;  VOR/DME  RWY 

17.  Amdt  3C 
Crete.  NE.  Crete  Municipal.  RNAV  (GPS) 

RWY  17.  Orig 
Beaufort.  NC.  Michael  J.  Smith  Field,  NDB 

RWY  14,  Orig-B 
Beaufort,  NC,  Michael  |.  Smith  Field,  NDB 

RWY  21,  Orig-B 
Beaufort,  NC,  Michael  |.  Smith  Field, 

RADAR-1.  Amdt  2.  CANCELLED 
Beaufort.  NC.  Michael ).  Smith  Field.  RNAV 

(GPS)  RWY  3.  Orig 
Beaufort.  NC.  Michael  ).  Smith  Field.  RNAV 

(GPS)  RWY  8.  Orig 
Beaufort.  NC.  Michael ).  Smith  Field.  RNAV 

(GPS)  RWY  14.  Orig-B 
Beaufort.  NC,  Michael  J.  Smith  Field.  RNAV 

(GPS)  RWY  21.  Orig 
Beaufort.  NC,  Michael  ).  Smith  Field,  RNAV 

(GPS)  RWY  26,  Orig 
Beaufort.  NC.  Michael ).  Smith  Field.  RNAV 

(GPS)  RWY  32.  Orig 
Elizabeth  City,  NC.  Elizabeth  Citv  Coast 

Guard  Air  Station/Regional.  RNAV  (GPS) 

RWY  l.Orig 
Elizabeth  City.  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  RNAV  (GPS) 

RWY  19.  Orig 
Elizabeth  City.  NC.  Elizabeth  City  Coast. 

Guard  Air  Station/Regional.  RNAV  (GPS) 

RWY  28.  Orig 
Elizabeth  City,  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  VOR/DME 

RWY  28.  Amdt  1 
Elizabeth  City.  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  VOR/DME 

RWY  1.  Amdt  llC 
Elizabeth  City.  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  VOR/DME 

RWY  10.  Orig-C 
Elizabeth  City.  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  VOR/DME 

RWY  19.  Amdt  IOC 
Elizabeth  City.  NC.  Elizabeth  City  Coast 

Guard  Air  Station/Regional.  NDB  RWY  10. 

Orig-D 
Oak  Island.  NC.  Brunswick  County.  NDB-A. 

Orig 
Oak  Island.  NC.  Brunswick  County.  NDB 

RWY  23.  Orig 
Oak  Island.  NC.  Brunswick  County.  RNAV 

(GPS)  RWY  5.  Orig 
Oak  Island.  NC.  Brunswick  County.  RNAV 

(GPS)  RWY  23.  Orig 
Southport.  NC.  Brunswick  County.  NDB 

RWY  23.  Orig.  CANCELLED 
Southport.  NC.  Brunswick  County.  NDB-A. 

Orig.  CANCELLED 
Southport.  NC.  Brunswick  County.  GPS  RWY 

23.  Amdt  1.  CANCELLED 
Wilson.  NC.  Wilson  Industrial  Air  Center. 

NDB  RWY  3.  Amdt  6A 
Wilson.  NC.  Wilson  Industrial  Air  Center. 

NDB  RWY  21.  Amdt  IC 
Wil.son.  NC.  Wilson  Industrial  Air  Center. 

RNAV  (GPS)  RWY  3.  Orig 
Wilson.  NC.  Wilson  Industrial  Air  Center. 

RNAV  (GPS)  RWY  9.  Orig 
Wilson.  NC.  Wilson  Industrial  Air  Center. 

RNAV  (GPS)  RWY  15.  Orig 
tfil.son.  NC.  Wilson  Industrial  Air  Center. 

RNAV  (GPS)  RWY  21.  Orig 
Wilson.  NC.  Wilson  Industrial  Air  Center. 

RNAV  (GPS)  RWY  33.  Orig 
Knoxville.  TN.  McGhee  Tyson.  RNAV  (GPS) 

RWY  5R.  Orig 


Knoxville.  TN.  McGhee  Tyson.  RNAV  (GPS) 

RWY  23L.  Orig 
Oak  Harbor.  WA.  Wes  Lupien.  RADAR-2, 

Orig,  CANCELLED 

•  *    *  Effective  April  17.  2003 

Houston.  TX.  Clover  Field.  VOR-B.  Orig 
Houston.  TX.  Clover  Field.  VOR-A.  Amdt  1, 
CANCELLED 

*  *    *  Effective  May  J. 5.  2003 

New  Smyrna  Beach.  FL,  Massey  Ranch 
Airpark.  NDB  OR  GPS  RWY  18.  Amdt  1 

Orlando.  FL.  Otiando  Intl.  VOR/DME  RWY 
.36L.  Amdt  5 

Sulphur  Springs.  TX.  Sulphur  Springs  Muni'. 
NDB  RWY  18.  Amdt  5.  CANCELLED 

,  The  FAA  published  an  Amendment 
in  Docket  No.  30350,  Amdt  No.  3041  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol_68  FR  No.  17  Page 
3811  dated  January  27,  2003)  under 
section  97._33  effective  20  March  2003. 
which  is  hereby  amended  as  follows: 

The  following  procedure  published  in  TL 
03-4  is  hereby  RESCINDED: 
Isia  De  Vieques.  PR.  Antonio  Rivera 

Rodriguez.  RNAV  (GPS)  RWY  9.  Amdt  1 

|FR  Doc.  03^319  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  491(>-13-M     ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Docket  No.  RM81  -1 9-000] 

Natural  Gas  Pipelines;  Project  Cost 
and  Annual  Limits 

lanuary  30.  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.308(x)(l},  the 
Director  of  the  Office  of  Energy  Projects 
(OEP)  computes  and  publishes  the 
project  cost  and  annual  limits  for 
natural  gas  pipelines  blanket 
construction  certificates  for  each 
calendar  year. 

EFFECTIVE  DATE:  January  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McGehee,  Division  of 
Pipeline  Certificates.  (202)  502-8962. 

Order  of  the  Director,  OEP 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  reeuxangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procedure  (Order  No. 
234,  19  FERC  H  61,216).  Section 
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157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  Calendar  year  to  reflect 
the  'GDP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.308(x){l)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  for  inflatibn,  is  delegated  to 
the  Director  of  the  Office  of  Energy 
Projects.  The  cost  limits  for  calendar 
year  2003,  as  published  in  Table  I  of 
§  157.208(d)  and  Table  II  of  §  157.215(a), 
are  hereby  issued. 

List  of  Subjects  in  18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  Gas,  Reporting  and 
recordkeeping  requirements. 

J.  Mark  Robinson, 

Director,  Office  of  Energy  Projects. 

Accordingly,  18  CFR  part  157  is 
amended  as  follows: 

PART  157— [AMENDED] 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Autliority:  15  U.S.C.  71 7-71 7w.  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

§  1 57.208    Construction,  acquisition, 
operation,  replacement,  and  miscellaneous 
rearrangement  of  facilities. 


Table  I— Continued 


ACTION:  Final  rule. 


(d)* 


Table  I 


Limit 

Year 

Auto.  pro), 
cost  limit 

(Col.  1) 

Prior  notice 

pro),  cost 

limit 

(Col.  2) 

1982  

$4,200,000 
4.500.000 
4,700.000 
4,900.000 
5,100,000 
5.200,000 
5,400.000 
5.600.000 
5.800.000 
6,000.000 
6,200,000 
6,400,000 
6,600.000 
6,700.000 
6.900.000 

$12  000  000 

1983  

12  800  000 

1984  

13  300  000 

1985  

13,800  000 

1986  

14  300  000 

1987  

1988  

1989  

14.700.000 
15.100,000 
15  600  000 

1990  

16000  000 

1991  

16  700  000 

1992  

f7  300  000 

1993 

17  700  000 

1994  

18  100  000 

1995  

18  400  000 

1996  : 

18,800.000 

•         '        , 

Umit 

Year  ^ 

Auto.  pro), 
cost  limit 

(Col.  1) 

Prior  notice 

proj.  cost 

limit 

(Col.  2) 

1997  

1998  

7,000,000 
7,100,000 
7,200,000 
7,300,000 
7,400,000 
7,500,000 
7,600.000 

19.200,000 
19  600  000 

1999  

1 9  800  000 

2000  

2001  

2002  

2003  

20,200,000 
20,600,000 
21,000,000 
21,200,000 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 

§  1 57.21 5    Underground  storage  testing 
and  development. 

(a)  *    *   * 
(5)  *   *   * 

Table  II 


Year 

Limit 

1982 

$2,700  000 

1983 

2900  000 

1984  

3,000  000 

1985  

3,100  000 

1986  

3.20O000 

1987 

3300  000 

1988 

3  400  000 

1989  

3  500  000 

1990  

3  600,000 

1991  

3  800  000 

1992  

3900  000 

1993  

4,000  000 

1994  

4  100000 

1995  '. 

4  200  000 

1996 

4300  000 

1997 

4,400,000 

1998 

4  500  000 

1999 

4  550  000 

2000 

4,650.000 

2001 

4,750,000 

2002 

4  850  000 

2003 

4  900,000 

[FR  Doc.  03-4336  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  102 

[T.D.  03-08J 
RIN  151&-AC80 

Rules  of  Origin  for  Textile  and  Apparel 
Products 

agency:  Customs- Service.  Department 
of  the  Treasury. 


SUMMARY:  This  document  adopts  as  a 
final  rule,  with  a  clarificatioji.  the 
interim  rule  amending  the  Customs 
Regulations  to  align  the  existing  country 
of  origin  rules  for  certain  textile  and 
apparel  products  with  the  statutory 
amendments  to  section  334  of  the 
Uruguay  Round  Agreements  Act.  as  set 
forth  in  section  405  within  title  IV  of  tKe 
Trade  and  Development  Act  of  2000. 
The  document  also  adopts  as  final  the 
interim  rule  making  technical 
corrections  to  the  rules  of  origin  for 
textile  and  apparel  products. 
EFFECTIVE  DATE:  February  25.  2003. 
FURTHER  INFORMATION  CONTACT:  Cynthia 
Reese,  Textile  Branch,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service,  Tel.  (202)  572-8790. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  334  of  the  Uruguay  Round 
Agreements  Act  (URAA),  Public  Law 
103-465.  108  Stat.  4809  (19  U.S.C. 
3592).  directs  the  Secretary  of  the 
Treasury  to  prescribe  rules 
implementing  certain  principles  for 
determining  the  origin  of  textiles  and 
apparel  products.  Section  102.21  of  the 
Customs  Regulations  (19  CFR  102.21) 
implements  section  334  of  the  URAA. 

Section  405  of  title  IV  of  the  Trade 
and  Development  Act  of  2000  (the  Act). 
Public  Law  106-200,  114  Stat.  251. 
amended  section  334  of  the  URAA. 
Specifically,  section  405(a)  amended 
section  334(b)(2)  of  the  URAA  by 
redesignating  paragraphs  (b)(2)(A)  emd 
(B)  as  paragraphs  (b)(2)(A)(i)  and  (ii). 
and  by  adding  two  special  rules  at  new 
paragraphs  (b)(2)(B)  and  (C)  that  change 
the  rules  of  origin  for  certain  fabrics  and 
made-up  textile  products. 

Under  section  334,  certain  fabrics,  silk 
handkerchiefs  and  scarves  were 
considered  to  originate  where  the  base 
fabric  was  knit  or  wpven, 
notwithstanding  any  further  processing. 
As  a  result  of  the  statutory  amendment 
to  section  334  effected  by  section  405  of 
the  Act,  the  processing  operations 
which  may  confer  origin  on  certain 
textile  fabrics  and  made-up  articles  were 
changed  to  include  dyeing,  printing  and 
two  or  more  finishing  operations.  In 
particular,  the  amendment  to  section 
334  affected  the  processing  operations 
which  may  confer  origin  on  fabrics 
classified  under  the  Harmonized  Tariff 
Sdiedule  of  the  United  States  (HTSUS) 
as  of  silk,  cotton,  man-made  fibers  or 
vegetable  fibers. 

On  May  1,  2001.  Customs  published 
in  the  Federal-Register  (66  FR  21660), 
as  T.D.  01-36,  an  interim  rule  amending 
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§  102.21  to  implement  the  rules  of  origin 
for  the  textile  products  specified  in 
section  405(a)  of  the  Act.  On  May  10. 
2001.  a  correction  to  T.D.  01-36  was 
published  in  the  Federal  Register  {66 
PR  23981).  On  August  9,  2002.  Customs 
published  in  the  Federal  Register  (67 
FR  51751).  as  T.D.  02-47,  another 
interim  rule  which  made  technical 
corrections  to  §  102.21  to  reflect  the 
terms  of  the  2002  Harmonized  Tariff 
Schedule  of  the  United  States  within  the 
country  of  origin  rules  for  certain  textile 
and  apparel  products,  as  well  as  a 
correction  regarding  the  scope  of  the 
definition  of  the  term  "textile  or  apparel 
product".  Because  T.D.  02-47  was  a 
technical  correction  document,  no 
comments  were  requested.  Comments 
were  requested  in  T.D.  01-36. 

Discussion  of  Comments 

Two  commenters  responded  to  the 
solicitation  of  public  comment 
published  in  T.D.  01-36.  A  description 
of  the  comments  received,  together  with 
Customs  analyses,  is  set  forth  below. 

Comment:  One  commenter  suggested 
that  the  interim  amendments  to  §  102.21 
of  the  Customs  Regulations  be  changed 
in  regard  to  certain  textile  fabrics  and 
made-up  articles  by  removing  the 
requirement  that  dyeing,  printing  and 
finishing  of  fabric  need  to  occur  in  order 
to  confer  origin.  The  commenter 
proposed  that,  instead,  the  rule  should 
require  that  either  dyeing  and  finishing 
of  fabric  or  printing  and  finishing  of 
fabric  should  confer  origin.  The 
commenter  noted  that  the  recommended 
change  reflects  a  more  common  industry 
practice. 

The  commenter  also  requested  that 
Customs  amend  the  interim  §  102.21  to 
change  how  origia  is  determined  for 
embroideries.  The  commenter  deemed  it 
unfair  in  the  case  of  embroideries  to 
adhere  to  the  principle  that  only  the 
fabric-making  process  confers  origin 
when  the  principle  has  been  abandoned 
for  fabrics.  The  commenter  asserts  that 
as  the  origin  rules  for  fabric  that  existed 
prior  to  the  implementation  of  section 
334  have  been  reintroduced,  the  same 
treatment  should  be  accorded  to 
embroideries. 

Customs  Response:  Section  405(a)(3) 
of  the  Act  states  that  dyeing  and 
printing,  when  accompanied  by  two  or 
more  of  specified  finishing  operations, 
will  confer  origin  to  fabric  classified 
under  the  HTSUS  as  of  silk,  cotton, 
man-made  fiber,  or  vegetable  fiber.  The 
same  standard  is  used  to  determine 
origin  for  specified  made-up  textile 
articles.  Section  405  contains  no 
reference  to  embroideries,  and  Customs 
is  following  the  language  and 
requirements  specified  by  Congress. 


Comments:  One  commenter  requested 
that  Customs  clarify  the  application  of 
interim  rule  §  102.21(e)  for  purposes  of 
determining  the  origin  of  down 
comforters  and  featherbeds.  with  outer 
shells  of  cotton,  respectively  classifiable 
under  HTSUS  subheadings 
9404.90.8505  and  9404.90.9505.  The 
commenter  interpreted  the  interim  rule 
as  requiring  that  origin  determinations 
for  these  good^  be  based  on  where  the 
fabric  comprising  the  outer  shell  is 
formed  and  seeks  confirmation  of  that 
interpretation. 

Customs  response:  Customs  agrees 
with  the  commenter's  interpretation. 
Section  102.21(e)(2)(i),  Customs 
Regulations,  provides,  in  pertinent  part, 
that  the  country  of  origin  of  goods  of 
HTSUS  subheadings  9404.90.85  and 
9404.90.95  is  the  country,  territory  or 
insular  possession  in  which  the  fabric 
comprising  the  good  was  both  dyed  and 
printed  when  accompanied  by  two  or 
more  of  specified  finishing  operations, 
except  for  goods  classified  under  those 
subheadings  as  of  cotton  or  of  wool  or 
consisting  of  fiber  blends  containing  16 
percent  or  more  by  weight  of  cotton. 

Down  comforters  witn  outer  shells  of 
cotton  are  classifiable  in  subheading 
9404.90.85,  HTSUS,  based  on  a 
determination  that  the  doWn  component 
imparts  the  essential  character  to  the 
comforter  and  is  therefore  the 
component  that  determines 
classification  at  the  eight-digit 
subheading  level.  Similarly,  down 
featherbeds  with  outer  shells  of  cotton 
are  classified  in  subheading  9404.90.95, 
HTSUS.  See  PillowTex  Corp.  v.  United 
States,  983  F.  Supp.  188  (CIT  1997). 
aff-d,  171  F.3d  1370  (CAFC  1999). 
Goods  classified  under  HTSUS 
subheadings  9404.90.85  (quilts, 
eiderdowns,  comforters  and  similar 
articles)  and  9404.90.95  (other)  are 
classified  at  the  ultimate  statistical  level 
based  on  the  fiber  composition  of  the 
outer  shell  fabric.  It  is  for  this  reason 
that  down  comforters  and  featherbeds 
with  outer  shells  of  cotton  are  subject  to 
the  exclusion  set  forth  in  §  102.21(e)(2). 
Accordingly,  origin  for  these  goods  is 
determined  pursuant  to  the  rule  set 
forth  in  §  102.21(e)(1);  i.e..  origin  is 
conferred  in  the  country  in  which  the   • 
fabric  comprising  the  good  is  formed  by 
a  fabric-making  process. 

It  is  noted  that  prior  to  enactment  of 
section  405,  the  origin  of  all  goods  of 
HTSUS  subheading  9404.90  was  the 
country  in  which  the  fabric  comprising 
the  good  was  formed  by  a  fabric-making 
process.  As  a  result  of  the  statutory 
amendment  to  section  334  effected  by 
section  405,  the  processing  operations 
that  confer  origin  on  certain  textile 
fabrics  and  made-up  articles  were 


changed  to  include  dyeing,  printing  and 
two  or  more  finishing  operations. 
Customs  is  of  the  view  that  the 
exclusion  of  certain  goods  classified 
under  HTSUS  subheadings  9404.90.85 
and  9404.90.95,  which  include  down 
comforters  and  featherbeds  with  outer 
shells  of  cotton,  of  wool,  or  consisting 
of  fiber  blends  containing  16  percent  or 
more  by  weight  of  cotton,  from  the 
dyeing!  printing  and  finishing  origin 
rule,  is  indicative  of  Congress'  focus  on 
the  fiber  content  of  the  fabric 
comprising  these  goods.  In  this  regard, 
the  Conference  Report  to  the  Act  states: 

In  particular,  this  dyeing  and  printing  rule 
would  apply  to  fabrics  classified  under  the 
Harmonized  Tariff  Schedule  (HTS)  as  silk, 
cotton,  man-made  and  vegetable  fibers.  The 
rule  would  also  apply  to  the  various  products 
classified  in  18  specific  subheadings  of  the 
HTS  listed  in  the  bill,  except  for  goods  made 
from  cotton,  wool,  or  fiber  blends  containing 
16  percent  or  more  of  cotton. 

As  the  fabric  comprising  the  good  in 
a  down  comforter  with  an  outer  shell  of 
cotton  is  the  cotton  fabric  of  the  outer 
shell.  Customs  agrees  with  the 
commenter  that  down  comforters  and 
down  featherbeds  with  outer  shells  of 
cotton  are  precluded  from  application  of 
§  102.21(e)(2)  and  are  to  have  their 
origin  determined  based  upon  the  tariff 
shift  rule  set  forth  in  §  102.21(e)(1).  The 
'  fact  that  the  ultimate  classification  of 
down  comforters  and  featherbeds  with 
outer  shells  of  cotton  is  dependent  on 
the  fiber  content.of  the  fabric  of  the 
outer  shell  offers  support  for  this 
conclusion. 

Further  Customs  Analysis 

Customs  has  determined  that  no 
changes  are  necessary  to  the  interim 
rules,  published  as  T.D.  01-36  and  T.D. 
02-47,  based  on  these  comments. 
However,  it  has  come  to  Customs 
attention,  upon  further  review  of  T.D. 
01-36,  that  clarification  is  needed 
regarding  the  application  of 
§  102.21(e)(2)(i),  (ii)  and  (iii)  in 
determining  the  origin  of  goods  of 
HTSUS  subheading  6117.10.  The  rules 
set  forth  in  §  102.21(e)(2)  are  to  be 
applied  hierarchically.  The  rule  set  forth 
in  §  102.21(e)(2)(i)  clearly  applies  to 
goods  of  HTSUS  subheading  6117.10, 
and  it  is  only  if  the  origin  of  the  good 
cannot  be  ascertained  by  application  of 
the  rule  that  the  subsequent  rules  set 
forth  in  §  102.21(e)(2)(ii)  and  (iii) 
become  relevant.  The  rule  set  forth  in 
§  102.21(e)(ii)  contains  an  exception  for 
goods  of  HTSUS  subheading  6117.10 
that  are  knit  to  shape  or  consist  of  two 
or  more  component  parts,  so  that  the 
rule  does  not  apply  to  such  goods  of  that 
subheading.  Accordingly,  the  origin  of 
-these  goods,  if  not  determinable  under 
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§  102.21(e)(i),  must  be  determined  by 
application  of  §  102.21(e)(2)(iii). 

For  example,  if  a  man-made  fiber  scarf 
of  HTSUS  subheading  6117.10  consisted 
of  two  or  more  component  parts  and  all 
of  the  fabric  from  which  the  component 
parts  were  formed  was  dyed  and  printed 
and  finished  as  specified  in 
§  102.21{e)(2)(i).  the  origin  of  the  scarf 
would  be  ascertained  under 
§  102.21(e)(2)(i);  that  is,  it  would  be  the 
country  in  which  the  fabric  was  dyed 
and  printed  and  finished.  However,  if 
the  fabric  of  the  scarf  was  only  dyed  and 
finished,  then  §  102.21{e)(2)(i)  would 
not  apply  and  origin  would  ba 
determined  pursuant  to 
§102.21(e)(2)(iii). 

In  order  to  clarify  the  application  of 
the  rules  set  forth  in  §  102.21(e)(2), 
Customs  is  amending  §  102.21(e)(2)(iii} 
as  set  forth  in  T.D.  01-36  to  provide  that 
§  102.21{e)(2)(iii)  should  be  applied  if 
the  country  of  origin  cannot  be 
determined  under  §  102.21(e)(2)(i). 

Non-substantive  editorial  changes  are 
also  made  to  paragraph  (e)(2)(ii),  and  the 
introductory  text  to  paragraph  (e)(2)(iii) 
of  the  interim  rule,  whereby  the 
references  to  "(i)  above"  in  both 
paragraphs  are  replaced  by  the  more 
specific  cite  to  "paragraph  (e){2)(i)  of 
this  section." 

It  has  also  come  to  Customs  attention 
that  there  may  be  some  confusion  as  to 
whether  certain  finishing  operations 
qualify  under  §  102.21(e)(2)(i)  for 
purposes  of  determining  the  country  of 
origin  of  certain  goods.  The  finishing 
operations  listed  in  §  102.21(e)(2)(i)  are 
listed  in  section  405(a)(3)  of  the  Act  and 
Customs  has  no  authority  to  deviate 
from  this  list  to  allow  other  processes  to 
effect  an  origin  determination.  However, 
Customs  does  recognize  that  different 
terms  may  be  used  in  the  textile 
industry  to  refer  to  the  same  process. 
Accordingly,  Customs  will  entertain 
arguments  through  the  rulings 
procedure  as  to  whether  finishing 
processes  referred  to  by  different  terms 
are  identical  to  the  named  processes. 

Conclusion 

In  accordance  with  the  discussion  set 
forth  above,  Customs  has  determined  to 
adopt  as  a  final  rule  the  interim  rule 
published  in  the  Federal  Register  (66 
FR  21660)  on  May  1,  2001,  as  T.D.  01- 
36,  with  the  correction  published  in  the 
Federal  Register  (66  FR  23981)  on  May 
10,  2001,  and  the  interim  rule  published 
in  the  Federal  Register  (67  FR  51751)  on 
August  9,  2002,  as  T.D.  02-47. 

Inapplicability  of  Delayed  Effective 
Date 

These  regulations  serve  to  align  the 
Customs  Regulations  with  the  statutory 


amendments  to  section  334  of  the 
URAA,  as  set  forth  in  section  405  within 
title  IV  of  the  Act,  which  went  into 
effect  May  18,  2000,  and  with  the  2002 
Harmonized  Tariff  Schedule  of  the 
_  United  States.  The  regulatory 
amendments  inform  the  public  of    ' 
changes  to  the  processing  operations 
deemed  necessary  to  confer  country  of 
origin  status  to  certain  textile  fabrics  or 
made-up  articles  by  way  of  amendment 
to  the  tariff  shift  rules  applicable  to 
select  textile  goods.  For  these  reasons. 
Customs  has  determined,  pursuant  to 
the  provisions  of  5  U.S.C.  553(d)(3),  that 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date. 

The  Regulatory  Flexibility  Act  and    * 
Executive  Order  12866 

Because  these  amendments  serve  to 
conform  the  Customs  Regulations  to 
reflect  statutory  amendments,  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  it 
is  certified  that  these  amendments  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Further,  these  amendments  do  not  meet 
the  criteria  for  a  "significant  regulator^' 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Ms.  Suzanne  Kingsbury, 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  102 

Customs  .duties  and  inspection. 
Imports,  Rules  of  Origin,  Trade 
agreements. 

Amendment  to  the  Regulations 

For  the  reasons  stated  above,  the 
interim  rule  amending  §  102.21  of  the 
Customs  Regulations  (19  CFTl  102.21) 
which  was  published  at  66  FR  21660 — 
21664  on  May  1,  2001,  and  corrected  at 
66  FR  23981  on  May  10,  2001.  and  the 
interim  rule  which  was  published  at  67 
FR  51751—51752  on  August  9,  2002,  are 
adopted  as  a  fin^l  rule  with  the  changes 
set  forth  below. 

PART  102— RULES  OF  ORIGIN 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624,  3314,  3592. 

2.  In  §  102.21,  paragraph  (e)(2)(ii)  and 
the  introductory  text  to  paragraph 
(e}(2)(iii)  are  revised  to  read  as  follows: 


§  102.21    Textile  and  apparel  products. 

***** 

(e)  Specific  rules  by  tariff 
classification.  *  *  * 

(2)*   *   * 

(ii)  If  the  country  of  origin  cannot  be 
determined  under  paragraph  (e)(2){i)  of 
this  section,  except  for  goods  of  HTSUS 
subheading  6117.10  that  are  knit  to 
shape  or  consist  of  two  or  more 
component  parts,  the  country  of  origin 
is  the  country,  territory,  or  insular 
possession  in  which  the  fabric  , 
comprising  the  good  was  formed  by  a 
fabric-making  process;  or 

(iii)  For  goods  of  HTSUS  subheading    ^ 
6117.10  that  are  knit  to  shape  or  consist 
of  two  or  more  component  parts,  if  the 
country  of  origin  cannot  be  determined 
under  paragraph  (e)(2)(i)  of  this  section: 
***** 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February  19.  2003.. 
Timothy  E.  Skud, 

Deputy  Assistant  Secrelaiyofthe  Treasury. 
■(FR  Doc.  03-4317  Filed  2-24-03;  8:45  am] 
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[T.D.  03-09] 
RIN1515-AC91 

Single  Entry  for  Split  Shipments 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the    ' 
Customs  Regulations  to  allow  an 
importer  of  record,  under  certain 
conditions,  to  submit  a  single  entr\'  to 
cover  a  single  shipment  which  was  split 
by  the  carrier  into  multiple  portions 
which  arrive  in  the  United  States 
separately.  These  amendments 
implement  statutory  changes  made  to 
the  merchandise  entry  laws  by  the  Tariff 
Suspension  and  Trade  Act  of  2000. 

EFFECTIVE  DATE:  March  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

operational  or  policy  matters:  Robert 
Watt,  Office  of  Field  Operations,  (202) 
927-0279. 

For  legal  matters:  Gina  Grier,  Office  of 
Regulations  and  Rulings,  (202)  572- 
8730. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Section  1460  of  Public  Law  106-476. 
popularly  known  as  the  Tariff 
Suspension  and  Trade  Act  of  2000, 
amended  section  484  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1484)  by  adding  a  new 
paragraph  (j)  in  order  to  provide  for  the 
treatment  of  certain  multiple  shipments 
of  merchandise  as  a  single  entry. 

The  new  paragraph  (j)  involves  two 
scenarios.  First,  section  1484(j)(l) 
addresses  a  problem  long  encountered 
by  the  importing  community  in  entering 
merchandise  whose  size  or  nature 
necessitates  that  the  merchandise  be 
shipped  in  an  unassembled  or 
disassembled  condition  on  more  than 
one  conveyance.  Second,  section 
1484(j)(2)  offers  relief  to  importers 
whose  shipments  which  they  intended 
to  be  carried  on  a  single  conveyance  are 
divided  at  the  initiative  of  the  carrier. 
As  to  both  these  matters,  the  legislation 
is  silent  as  to  the  affected  modes  of 
transportation,  thus  indicating  that  the 
new  law  is  to  apply  to  merchandise 
shipped  by  air,  land  or  sea. 

By  a  document  published  in  the 
Federal  Register  (66  FR  57688)  on 
November  16.  2001,  Customs  proposed 
regulations  to  implement  19  U.S.C. 
1484(j)(2)  relating  to  shipments  which 
are  divided  by  carriers:  these  shipments 
are  referred  to  as  "split  shipments". 
These  final  regulations  today  concern 
such  split  shipments. 

It  is  noted  that  by  a  separate 
document  published  in  the  Federal 
Register  (67  FR  16664)  on  April  8,  2002. 
Customs  proposed  regulations  to 
implement  19  U.S.C.  1484(j)(l) 
concerning  the  entry  of  shipments  of 
unassembled  or  disassembled  entities 
that  arrive  on  more  than  one 
conveyance.  This  latter  proposed  rule 
will  be  the  subject  of  a  final  rule 
document  that  should  be  published  in 
the  Federal  Register  in  the  near  future. 

Split  Shipment  Defined 

Generally  speaking,  a  split  shipment 
consists  of  merchandise  that  is  capable 
of  being  transported  on  a  single 
conveyance,  and  that  is  delivered  to  and 
accepted  by  a  carrier  in  the  exporting 
country  as  one  shipment  under  one  bill 
of  lading  or  waybill,  and  is  thus 
intended  by  the  importer  to  arrive  as  a 
single  shipment.  However,  the  shipment 
is  thereafter  divided  by  the  carrier  into 
different  parts  which  arrive  in  the 
United  States  at  different  times,  often 
days  apart. 

In  practice,  shipments  often  become 
split  after  being  delivered  intact  to  a 
carrier.  The  movement  of  cargo  as  a  split 
shipment  on  multiple  conveyances 
appears  to  be  a  regular  and  routine 


industry  practice  when  shipped  by  air. 
There  are  various  reasons  for  a  shipment 
to  be  split  by  a  carrier,  such  as  limited 
space,  the  need  to  balance  weight 
distribution  on  a  conveyance,  and 
offloading  for  safety  concerns. 

The  Customs  Regulations  ordinarily 
require,  with  certain  exceptions  not  here 
relevant,  that  all  merchandise  arriving  • 
on  one  conveyance  and  consigned  to 
one  consignee  be  included  on  one  entry 
(see  §  141.51,  Customs  Regulations  (19 
CFR  141.51)).  While  today's  final 
regulations  permit  the  acceptance  of  a 
single  entry  in  the  case  of  such  a  split 
shipment,  importers  may.  of  course, 
continue  to  file  a  separate  entry  for  each 
portion  of  a  split  shipment  as  it  arrives, 
.  if  they  so  choose. 

Filing  of  Single  Entry  for  Split  Shipment 
Under  Proposed  .Rule 

In  principal  part,  the  November  16. 
2001,  Federal  Register  document 
proposed  to  permit  the  filing  of  a  single 
entry  to  cover  a  split  shipment  provided 
that:  (1)  The  subject  shipment  was 
capable  of  being  transported  on  a  single 
conveyance,  and  was  delivered  to  and 
accepted  by  a  carrier  in  the  exporting 
country  under  one  bill  of  lading  or 
waybill  and  was  thus  intended  by  the 
importer  to  be  a  single  shipment:  (2)  the 
shipment  was  thereafter  split  or 
deconsolidated  by  the  carrier,  acting  on 
its  own;  (3)  the  split-portions  of  the 
shipment  remain  consigned  to  the  same 
party  in  the  United  States  to  whom  they 
were  destined  in  the  original  bill  of 
lading  or  waybill;  and  (4)  those  portions 
of  the  split  shipment  that  could  be 
covered  under  the  entry  arrived  directly 
from  abroad  at  the  same  port  of 
importation  in  the  United  States  within 
10  calendar  days  of  the  date  of  the 
portion  that  arrived  first. 

Specifically,  to  implement  19  U.S.C. 
1484(j)(2)  under  which  an  importer 
could  make  a  single  entry  for  a  split 
shipment,  it  was  proposed  to  add  a  new 
§  141.57  to  the  Customs  Regulations  (19 
CFR  141.57),  in  addition  to  making 
certain  amendments  to  §  142.21  of  the 
Customs  Regulations  (19  CFR  142.21). 
Also,  a  minor  conforming  change  was  to 
be  made  as  well  to  §  141.51  of  the 
Customs  Regulations  (19  CFR  141.51). 

By  a  document  published  in  the 
Federal  Register  (67  FR  3135)  on 
January  23,  2002,  the  period  of  time 
within  which  public  comments  could  be 
submitted  in  response  to  the  proposed 
rule  was  re-opened  until  February  14, 
2002. 

Discussion  of  Comments 

A  total  of  twenty-two  commenters 
responded  to  the  notice  of  proposed 
rulemaking.  A  description  of  the  issues 


raised  by  these  commenters,  together 
with  Customs  response  to  these  issues  is 
set  forth  below. 

General  Comments  on  the  Proposed 
Rule 

Comment:  It  is  improper  for  Customs 
to  propose  regulations  for  split 
shipments  and  for  unassembled  and 
disassembled  entities  in  two  separate 
regulation  packages. 

Customs  Response:  Although  19 
U.S.C.  1484(j){l)  and  (j)(2)  allow  for  the 
filing  of  a  single  entry  for  shipments 
which  arrive  at  different  times,  sections 
1484(j)(l)  and  1484(j)(2)  ultimately 
address  two  very  different  situations.  As 
a  result,  and  to  minimize  confusion 
between  the  two  provisions.  Customs 
decided  to  address  each  provision  in 
separate  rulemakings. 

Comment:  The  proposed  regulations 
providing  for  a  single  entry  for 
shipments  split  by  the  carrier  do  not 
reflect  an  agreement  that  Customs 
reached  prior  to  the  enactment  of  19 
U.S.C.  1484(j)(2)  on  the  manner  in 
which  such  split  shipments  would  be 
regulated. 

Customs  Response:  The  legislation 
supersedes  imy  informal  agreements 
that  Customs  and  the  trade  may  have 
made  prior  to  its  enactment.  In  the 
proposed  rule.  Customs  endeavored  to 
reflect  the  intent  of  Congress  in  enacting 
19  U.S.C.  1484(j)(2).  Customs 
thoroughly  reviewed  the  comments  that 
were  received  in  response  to  the 
proposed  rule  and,  in  this  final  rule,  has 
made  a  number  of  changes  to  the 
regulations  as  initially  proposed  for 
split  shipments. 

Comment:  The  split  shipment 
procedures  followed  by  Customs  at  Los 
Angeles  International  Airport  an(jl  at 
John  F.  Kennedy  Airport  in  New  York 
are  preferable  to  those  reflected  in  the 
proposed  rule. 

Customs  Response:  Customs  revievyed 
the  split  shipment  procedures  at  these 
airports.  In  developing  the  proposed 
regulations.  Customs  included  the  most 
operationally  feasible  features  of  the 
procedures  for  handling  split  shipments 
at  those  locations. 

Comment:  It  was  asked  whether 
entries  of  split  shipments  may  be 
processed  through  the  Pre- Arrival 
Processing  System  (PAPS).  The  PAPS 
system  allows  electronic  entries  to  be 
submitted  prior  to  the  time  a  truck 
arrives  at  the  United  States  border. 

Customs  Response:  Customs  plans  to 
issue  a  Federal  Register  notice  on  PAPS 
shortly  and  will  address  this  comment 
then. 

Comment:  It  is  contended  that,  by 
allowing  for  a  single  entry  for 
merchandise  arriving  on  separate 
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conveyances  at  different  times,  19 
U.S.C.  1484(j)  will  enable  the 
circumvention  of  laws  restricting  the 
importation  of  softwood  lumber. 

Customs  Response:  Customs  does  not 
believe  that  19  U.S.C.  1484(j)(2)  will 
have  an  adverse  impact  on  United  States 
lumber  interests;  section  1484(j)(2) 
merely  allows  an  impferter  to  file  one 
entry  to  cover  a  single  shipment  which 
is  split  by  the  carrier  and  which  arrives 
in  the  United  States  separately. 

Comment:  The  proposed  rule  will 
interfere  with  the  Government's 
collection  of  waterborne  commerce 
statistics,  because  the  ability  to  match 
arriving  commodities  with  the  actual 
transporting  vessel  will  be 
compromised.  For  this  reason,  it  is 
recommended  that  vessel  shipments  be 
eliminated  from  the  proposed  rule. 

Customs  Response:  This  comment 
appears  to  address  the  fact  that 
statistical  information  is  collected  on 
the  CF  7501  entry  summary,  which 
currently  can  accommodate  data 
pertaining  to  only  one  conveyance. 
Customs  will  endeavor  to  design  future 
information  collection  systems  which 
capture  more  comprehensive  data.  As 
19  U.S.C.  1484(j)(2)  is  silent  as  to  the 
modes  of  transportation  involved, 
Customs  concluded  that  the  legislation^ 
implicitly  intended  to  include  within  its 
scope  all  modes  of  transportation.  Thus, 
vessel  shipments  may  not  be  excluded 
from  the  split  shipment  rulemaking. 
However,  Customs  anticipates  that  split 
shipments  should  occur  infrequently  in 
the  vessel  environment,  because  it  is 
unlikely  that  oceangoing  carriers,  most 
of  which  have  large  cargo  capacities, 
will  need  to  split  shipments  due  to 
space,  weight  or  other  logistical 
concerns. 

Comment:  The  proposed  split 
shipments  program  may  compromise 
the  quality  of  statistics,  particularly 
with  respect  to  freight  charges,  which 
will  be  obtained  from  Customs  Form 
(CF)  7501.  As  such.  Customs  should 
develop  a  means  of  collecting  multiple 
carrier  information  under  ACE 
(Automated  Commercial  Environment). 
Furthermore,  in  this  same  vein,  it  is 
remarked  that  numerous,  albeit 
unidentified,  issues  relating  to 
automation  exist  in  connection  with 
split  shipments  that  warrant  further 
discussion  prior  to  implementation  of 
final  regulations  concerning  such 
shipments. 

Customs  Response:  Customs  is  aware 
of  the  concerns  relating  to  the  collection 
of  statistics  under  the  ACE  and  will 
address  these  issues  in  developing  and 
refining  the  ACE  system.  In  this  regard, 
however,  the  collection  of  statistics 
under  the  ACE  system  as  well  as  any 


issues  related  to  automation  fall  outside 
the  scope  of  this  ruletnaking. 

Comment:  Customs  should  utilize  a 
new  type  of  entry  for  handling  split 
shipments.  It  is  recommended  in  this 
context  that  the  importer  enter  the 
entire  value  of  the  shipment  when  the 
first  portion  arrives,  and  then  flag  the 
entry  for  reconciliation  following  the 
arrival  of  all  portions  of  the  shipment 
that  are  covered  under  the  entry. 

Customs  Response:  Customs 
disagrees.  The  introduction  of  a  new 
type  of  entry  to  handle  split  shipments 
is  unnecessary  for  the  successful 
implementation  of  the  split  shipment 
program.  Resort  to  the  reconciliation 
method  for  processing  split  shipments 
would  defeat  the  purpose  of  the 
legislation,  which  is  to  allow  the  filing 
of  a  single  entry  for  a  shipment  whose 
portions  arrive  separately.  Under  the 
suggested  reconciliation  approach,  a 
minimum  of  two  entries  would  have  to 
be  filed — a  consumption  entry  and  a 
reconciliation  entry.  Of  course, 
importers  who  file  single  entries  for 
shipments  which  have  been  split  may 
flag  those  entries  for  reconciliation  if  the 
entries  have  unresolved  issues  of  the 
kind  which  are  entitled  to  be  resolved 
under  the  established  entry 
reconciliation  program. 

Comment:  Customs  should  adopt  an 
alternative  procedure  under  which  it 
would  grant  blanket  permission  to 
importers  to  file  the  entr\'  summary  for 
an  air  split  shipment  in  its  entirety  at 
the  time  of  the  arrival  of  the  first 
portion;  then  allow  incremental  release 
for  that  portion  and  all  portions  that 
thereafter  arrive;  followed  by  the 
submission  of  a  final  accounting  or 
report  by  the  importer.  Any  total 
quantity  variances  would  be  reported 
through  standard  reconciliation 
procedures. 

Customs  Response:  Customs  lacks  the 
operational  ability'  at  the  present  time  to 
implement  the  type  of  procedure 
described.  Also,  as  indicated  in  the 
response  to  the  previous  comment. 
Customs  disagrees  with  the  general  use 
of  the  reconciliation  procedure  as  a 
method  for  processing  split  shipments; 

Comment:  Customs  should  eliminate 
the  three-year  restriction  on  the  reuse  of 
air  waybill  numbers  and  should  allow 
the  unique  identifier  for  the  bill  of 
lading  to  be  composed  of  six  elements 
rather  than  two.  Also,  Customs  should 
allow  the  air  waybill  number  to  be  used 
as  the  in-bond  control  record  for  each 
arrival  of  a  shipment. 

Customs  Response:  These  suggestions 
are  outside  the  scope  of  this  rulemaking. 
However,  it  is  noted  that  Customs  in  a 
recently  published  rulemaking  amended 


its  regulations  to  allow  air  waybill 
numbers  to  be  reused  after  one  year. 

Comment:  It  is  asked  whether 
Customs  will  post  the  release  of  each 
part  of  a  split  shipment  in  the  Air 
Automated  Manifest  System  (AMS). 

Customs  Response:  To  enable 
Customs  to  post  release  information  for 
each  part  of  a  split  shipment,  the  entry 
filer  will  need  to  inform  the  appropriate 
Customs  personnel  where  the  entry  is 
filed  in  order  for  such  personnel  to 
make  the  necessary  corrections  and 
manually  enter  the  relevant  information 
for  each  arrival  in  the  Air  AMS. 
Customs  Office  of  Information  artd    ' 
Technology  (OIT)  intends  to  implement 
programming  changes  so  that  release 
information  may  be  posted  in  the  AMS 
system  automatically. 

Comment:  A  question  is  posed  as  to 
how  split  shipments  would  be 
processed  if  they  require  inspection  by 
the  U.S.  Department  of  Agriculture 
(USDA). 

Customs  Response:  Split  shipments  • 
requiring  inspection  by  other 
Government  agencies  will  be  processed 
in  the  same  manner  as  regular  (non- 
split)  shipments  «that  require  such 
inspection. 

Comment:  The  proposed  split 
shipment  regulations  should  provide  for 
the  amendment  of  certificates  of  origin 
that  are  used  in  preferential  trade 
programs  so  as  to  eliminate  the  need  to 
obtain  revised  certificates  from  the 
importer  or  producer  covering  each 
portion  of  a  split  shipment  that  arrives. 

Customs  Response:  Customs  does  not 
believe  this  is  necessary.  Most 
certificates  of  origin  are  blanket 
certificates,  designed  to  cover 
merchandise  appearing  on  many  entries. . 
When  a  certificate  of  origin  covering  a 
single  entry  pertains  to  merchandise  in 
a  shipment  which  is  split,  and  separate 
entries  covering  different  portions  of  the 
shipment  are  filed  (either  by  choice  or 
because  a  portion  of  the  shipment 
arrives  too  late  to  be  covered  under  the 
split-shipment  entry),  copies  of  the 
certificate  may  be  made  to  apply  to  any 
additional  entries. 

General  Rule — Amendrrient  of§  141.51 

Comment:  Given  that  importers  prefer 
filing  a  single  entry  when  a  split 
shiprftent  occurs,  §  141.51  should  be 
revised  to  treat  separate  entries  in  such 
circumstances  as  the  exception  rather 
than  the  rule. 

Customs  Response:  Customs 
disagrees.  Allowing  an  importer  to  file 
one  entry  for  shipments  which  arrive  at 
different  times  is  an  exception  to  the 
longstanding  general  rule  that  all 
merchandise  consigned  to  one 
consignee  which  arrives  on  one  vessel. 
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aircraft  or  vehicle  must  be  included  in 
one  entry.  The  exception  carved  out  for 
split  shipments  is  simply  one  of  several 
exceptions  to  this  general  rule,  and 
applies  only  to  a  limited  number  of 
entries.  The  general  rule  itself  has  not 
been  changed  as  the  result  of  the 
enactment  of  19  U.S.C.  1484(j). 

Definition  of  Split  Shipment— Proposed 
§  141.57(b) 

Comment:  Customs  should  broaden 
the  types  of  split  shipments  which  are 
eligible  for  single  entry  treatment.  It  is 
advocated,  for  example,  that  the 
proposed  rule  cover  shipments  that  are 
split  at  the  port  of  arrival  for 
transportatfon  separately  to  the  port 
where  entry  is  to  be  made.  It  is  stated 
that  this  situation  can  result  when 
merchandise  which  arrives  in  the 
United  States  on  a  single  conveyance  is 
split  at  the  port  of  arrival  into  separate 
portions  becau.se  an  insufficient  number 
of  vehicles  are  available  at  the  time  of 
arrival  to  simultaneously  transport  the 
entire  shipment  to  the  port  where  entry 
is  made. 

Customs  Response:  Customs 
disagrees.  The  purpose  of  19  U.S.C. 
i484(j)(2)  is  to  furnish  a  mechanism  by 
which  one  entry  may  be  fded  for  a 
shipment  that  is  split  by  the  original 
carrier  to  which  the  shipment  was 
delivered  at  the  foreign  port  for 
transportation  to  the  United  States.  To 
expand  coverage  under  the  law  to 
shipments  that  are  split  after 
importation  into  the  United  States 
would  exceed  the  purview  of  the 
statute. 

Comment:  It  is  a  distortion  of  the 
intent  of  the  statute  to  define  a  split 
shipment  as  being  a  shipment  which  is 
delivered  to  and  accepted  by  the  carrier 
as  a  single  shipment  under  one  bill  of 
lading.  It  is  contended  that  the 
definition  of  a  split  shipment  to  this 
effect  fails  to  take  into  account 
situations  in  which  the  importer 
delivers  goods  to  the  carrier  as  a  single 
shipment,  but  the  carrier  then  informs 
the  importer  that  the  shipment  must  be 
carried  on  several  conveyances  due  to 
insufficient  cargo  space  remaining  on 
currently  available  ships.  Under  the 
proposed  rule,  such  a  shipment  would 
not  qualify  as  a  split  shipment  because 
it  would  not  have  been  accepted  by  the 
carrier  as  a  single  shipment. 

Customs  Response:  Customs  does  not 
•  believe  that  the  definition  of  a  split 
shipment  under  §  141.57(b)  distorts  the 
intent  of  the  statute.  Rather,  it  is 
Customs'  view  that  the  purpose  of  19 
U.S.C.  1484(i)(2)  is  to  offer  relief  to 
importers  whose  shipments  have  been 
split  by  the  carrier  after  the  carrier  has 
accepted  the  shipment  with  the 


importer's  understanding  that  the 
shipment  would  be  transported  on  a 
single  conveyance.  Under  those 
circumstances,  the  importer  would  have 
a  realistic  expectation  that  the  shipment 
would  arrive  at  one  time  and  that  the 
importer  would  thus  be  able  to  file  one 
entry.  However,  as  described  in  the 
comment,  the  importer  would  already 
know  prior  to  concluding  shipping 
arrangements  with  the  carrier  that  the 
shipment  would  be  transported  on 
different  conveyances  and  would  arrive 
in  the  United  States  at  different  times. 

Comment:  The  proposed  requirement 
that  all  portions  of  a  split  shipment 
arrive  within  10  calendar  days  of  the 
date  of  arrival  of  the  first  portion  does 
not  square  with  modern  shipping 
realities.  The  10  calendar  day  arrival 
time  should  be  extended  to  30  or  90 
days,  in  order  to  more  accurately  reflect 
the  Congressional  intent  that  split 
shipments  can  occur  over  a  period  of 
time.  In  the  alternative,  if  the  portions 
of  a  split  shipment  are  to  be  limited  to 
arriving  within  10  calendar  days  of  one 
another.  Customs  should  change  10 
calendar  days  to  10  business  days. 

Customs  Response:  Customs  believes 
that  the  overwhelming  majority  of  split 
shipment  transactions  which  may  occur 
may  be  easily  accommodated  within  the 
10  calendar  day  period  as  originally 
proposed.  Furthermore,  the  use  of  a  10 
calendar  day  arrival  window  affords  an 
importer  sufficient  time  to  file  an  entry 
summary  within  10  working  days  from 
the  time  the  first  portion  of  the  split 
shipment  is  released,  given  that  a  10 
working  day  period  will  always  be 
longer  than  a  10  calendar  day  period. 
Comment:  A  question  is  raised  as  to 
whether  there  is  a  limit  to  the  number 
of  portions  into  which  a  carrier  may 
split  a  master  shipment. 

Customs  Response:  There  is  no  limit 
to  the  number  of  portions  into  which  a 
carrier  may  split  a  shipment. 

Comment:  The  proposed  requirement 
that  all  conveyances  carrying  a  split 
shipment  initially  arrive  at  the  same 
port  of  importation  in  the  United  States 
should  be  eliminated  because  routing 
merchandise  from  one  United  States 
port  to  another  is  a  standard  business 
practice  exercised  by  carriers. 

Customs  Response:  Customs  agrees. 
Accordingly,  proposed  §  141.57(b)(3)  is 
revised  in  this  final  rule  by  eliminating 
the  requirement  that  all  portions  of  a 
split  shipment  arrive  at  the  same  port  of 
importation  in  the  United  States. 
Instead,  all  portions  of  the  split 
shipment  must  timely  arrive  at  the  same 
port  of  entry  in  the  United  States,  as 
listed  on  the  original  bill  of  lading.  Any 
portion  of  a  split  shipment  that  arrives 
at  a  different  port  must  be  transported 


in-bond  to  the  port  of  destination  where 
entry  will  be  made;  and  such  in-bond 
transportation  to  the  port  of  destination 
must  occur  before  the  transported 
merchandise  may  be  released  by 
Customs.  In  conformance  with  this 
requirement,  proposed  §§  141.57(d)(1). 
(d)(2).  (e).  (i).  (i)(l).  and  142.21(g)  are 
appropriately  changed  in  this  final  rule. 

Notice  to  Customs  That  Shipment  Has 
Been  Split— Proposed  §  141.57(c) 

Comment:  It  is  asked  how  the 
importer  would  know  whether  the 
carrier  has  informed  Customs  of  a  split 

shipment. 

Customs  Response:  Under  §  141.57(c). 
it  is  expressly  the  responsibility  of  the 
importer,  not  the  carrier,  to  notify 
Customs  that  the  importers  shipment 
has  been  split  by  the  carrier.  To  this 
end,  the  adequacy  of  communication 
between  the  importer  and  the  carrier  is 
a  private  matter  between  those  parties. 

Comment:  Proposed  §  141.57(c) 
should  be  revised  to  simply  require  that 
the  importer  notify  Customs  of  a  split 
shipment  prior  to  the  filing  of  the  entry 
summary,  in  recognition  that  the 
importer's  knowledge  of  the 
circumstances  may  be  limited  or 
nonexistent. 

Customs  Response:  Customs 
disagrees.  Section  141.57(c)  requires 
that  notification  be  given  as  soon  as  the 
importer  becomes  aware  that  the 
shipment  has  been  split,  but  that  in  all 
cases  such  notification  must  be  made 
before  the  entry  summary  is  filed.  This 
requirement  is  specifically  designed  to 
give  an  importer  maximum  flexibility  in 
informing  Customs  of  the  intention  to 
file  a  single  entry  for  a  split  shipment, 
in  recognition  of  the  fact  that  an 
importer  may  learn  of  a  split  shipment 
aft  different  times. 

Comment:  Further  details  are 
requested  concerning  the  form  of  the 
notification.  It  is  asked  whether  an 
electronic  message  (e-mail)  would  be 
sufficient. 

Customs  Response:  Section  141.57(c) 
requires  that  such  notification  be  given 
to  Customs  in  writing.  To  this  end. 
Customs  would  prefer  that  the  notice  be 
written  on  the  front  of  Customs  Form 
(CF)  3461  or  that  notice  be  submitted  in 
the  form  of  a  letter  if  an  electronic  CF 
3461  is  filed.  The  letter  could  also  be 
faxed  to  the  applicable  port. 

•  Customs  is  currently  incapable  of 
accepting  e-mail  at  all  ports.  Provision 
for  electronic  notification  will  be  made 
in  the  Automated  Commercial 
Environment  (ACE)  system. 

Comment:  Under  the  current  systems 
for  handling  split  shipments  employed 
at  Los  Angeles  International  Airport  and 
at  John  F.  Kennedy  Airport  in  New 
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York,  the  carrier  is  required  to  include 
each  split  portion  on  the  manifest. 
Hence,  it  is  asserted  that  the  manifest 
should  constitute  the  advance 
notification  to  Customs  that  the 
shipment  has  been  split.  If  the  importer 
does  not  file  a  separate  entry  for  each 
arriving  portion",  it  should  be 
understood  that  the  importer  intends  to 
file  a  single  entry  for  the  entire  split 
shipment. 

Customs  Response:  Customs 
disagrees.  The  advance  notice  is  a 
statutory  requirement  which  lets 
Customs  know  that  the  importer  has 
elected  to  file  a  single  entry  for  all 
portions  of  the  split  shipment.  Mere 
notification  that  the  shipment  has  been 
split  is  not  notification  by  the  importer 
that  a  single  entry  will  be  filed  for  the 
shipment. 

Entry  or  Permit  for  Immediate 
Deiivery — Proposed  §  141.57(d) 

Comment:  It  appears  that  the 
immediate  delivery  procedures  for  a 
split  shipment  require  that  the 
merchandise  in  the  shipment  be 
delivered  to  the  carrier  in  the  foreign 
country  under  one  invoice.  However,  it 
is  a  common  business  practice  for  a 
shipment  to  contain  merchandise 
covered  by  multiple  invoices.  As  long  as 
the  merchandise  is  tendered  to  the 
carrier  at  the  same  time,  there  should  be 
no  limitation  on  the  number  of  invoices 
involved. 

Customs  Response:  Customs  agrees. 
Provided  the  merchandise  is  delivered 
to  the  carrier  as  set  forth  in  proposed 
§  141.57(b)(1).  there  should  be  no 
limitation  on  the  number  of  invoices 
involved.  Paragraphs  (d)(1)  and  (d)(2)  of 
proposed  §  141.57  are  amended 
accordingly  in  this  final  rule;  and  a 
conforming  change  to  proposed 
§  142.21(g)  is  made  as  well  in  this  final 
rule. 

Comment:  The  release  procedures  in 
proposed  §  141.57(d)(1)  and  (d)(2) 
should  allow  for  one  Customs  Form  (CF) 
3461  to  be  filed  and  applied  against  all 
portions  of  the  shipment.  Then,  if  any 
portion  of  the  shi'pment  still  has  not 
arrived  within  the  prescribed  10  day 
period,  such  portion  would  be  deducted 
from  the  invoice(s)  used  on  the  entry 
summary  for  the  shipment,  and  that 
portion  would  then  be  entered 
separately.  In  the  alternative,  should 
Customs  determine  that  adjusted  CF 
3461  copies  are  necessary,  it  is 
suggested  that  Customs  allow  the 
electronic  filing  of  the  adjusted  CF 
3461s. 

Customs  Response:  It  is  initially  noted 
that  under  the  release  procedure  in 
§  141.57(d)(1).  only  one  CF  3461  will 
need  to  be  filed.  By  contrast,  under  the 


'  procedure  in  §  141.57(d)(2)  which 
provides  for  the  separate  release  of  each 
portion  of  a  split  shipment  as  it  arrives. 
Customs  finds  that  requiring  an  adjusted 
copy  of  the  CF  3461  to  be  submitted  for 
each  portion  of  the  shipment  is  ' 
necessary  in  order  to  afford  a 
mechanism  by  which  the  importer  and 
Customs  may  easily  and  effectively  keep 
track  of  the  specific  merchandise 
contained  in  any  given  portion  of  the 
shipment.  However.  Customs  agrees  that 
multiple  CF  3461  copies  are 
unnecessary  when  both  the  carrier  and 
the  importer  are  automated.  In  the  case 
of  such  automation,  adjustments  may  be 
made  electronically  to  show  the 
quantity  of  merchandise  contained  in 
each  portion  of  the  shipment  as  it 
arrives.  Proposed  §  141.57(d)(2)  is  thus 
amended  in  this  final  rule  to  reflect  that 
if  both  the  carrier  and  the  importer  are 
automated,  such  adjustments  may  be 
made  electronically  through  the 
Customs  ACS  (Automated  Commercial 
System). 

Comment:  Under  the  incremental 
release  procedure  in  proposed 
§  141.57(d)(2),  clarification  is  needed  as 
to  what  is  meant  by  the  quantity  of 
merchandise  that  must  be  reflected  on 
the  adjusted  Customs  Form  (CF)  3461 
that  is  submitted  to  Customs  upon  the 
arrival  of  each  portion  of  a  split 
shipment. 

Customs  Response:  The  quantity 
means  the  number  of  pieces,  boxes, 
cartons,  and  the  like,  which  are 
contained  in  the  particular  portion  of 
the  split  shipment  as  it  arrives,  relative 
to  the  total  number  delivered  by  the 
shipper  to  the  foreign  carrier.  To 
minimize  confusion  in  this  regard, 
proposed  §  141.57(d)(2)  is  revised  in 
this  final  rule  to  make  clear  that  the 
adjusted  quantity  will  reflect  the 
quantity  in  that  particular  portion 
relative  to  the  quantity  contained  in  the 
entire  shipment  as  delivered  to  and 
accepted  by  the  carrier  in  the  exporting 
country. 

Comment:  It  is  contended  that  19 
U.S.C.  1484(j)(2)  represents  a  statutory 
exception  to  the  well  established 
principle  that  entry  may  only  be  made 
after  merchandise  has  been  imported. 
As  such,  instead  of  the  procedure  in 
proposed  §  141.57(d)(2).  which  requires 
a  special  permit  for  immediate  deliver^' 
for  portions  of  a  split  shipment  that  are 
released  incrementally  following  their 
arrival.  Customs  should  allow  the  entire 
shipment  to  be  entered  at  the  time  that 
the  first  portion  of  the  shipment  is 
imported. 

Customs  Response:  Customs 
disagrees.  Section  1484(j)(2)  is  not  an 
exception  to  the  general  rule  that 
importation  must  precede  entry.  Rather. 


the  law  simply  allows  one  shipment 
which  is. split  by  the  career  and  which 
arrives  in  the  United  States  at  different 
times  to  be  covered  under  one  entry. 
Previously,  each  portion  would  have 
required  a  separate  entry.  Under  section 
1484(j)(2),  however,  importers  of 
mdrcbandise  whose  shipments  have 
been  split  by  the  carrier  may  either 
continue  to  file  a  separate  entry  for  each 
portion,  or  they  may  file  a  single  entry   . 
for  all  of  the  portions  which  arrive 
within  a  prescribed  period  of  time. 

Nevertneless,  resort  to  the  immediate 
delivery  procedure  of  §  141.57(d)(2)  is 
only  necessary  when  the  importer 
wishes  to  file  one  entry,  but  wants  each 
portion  to  be  released  as  it  arrives. 
Under  this  immediate  delivery 
procedure,  since  the  time  of  entry 
occurs,  not  upon  release,  but  upon  the 
filing  of  the  entry  summary. 
§  141.57(d)(2)  ensures  that  all  portions 
of  the  split  shipment  are  imported  prior 
to  the  entry  being  filed.  Importers  who 
want  to  file  one  entry  but  who  object  to 
using  the  immediate  delivery  procedure 
in  §  141.57(d)(2)  may  instead  opt  to  use 
the  procedure  m  §  141.57(d)(1),  under 
which  one  entrj'  may  be  filed  but  release 
of  the  merchandise  is  delayed  until  all 
portions  of  the  shipment  have  arrived. 

Necessary  Manifest  Data  to  Secure 
Release  of  Shipment — Proposed 
§  141.57(e) 

Comment:  Further  elaboration' is 
requested  concerning  the  process  by 
which  a  carrier  would  make 
adjustments  to  the  quantity  set  forth  in 
the  manifest  as  necessar\'  to  secure  the     • 
incremental  release  of  the  shipment 
under  proposed  §  141.57(d)(2).  It  is 
specifically  asked  how  such 
adjustments  would  be  administered. 

Customs  Response:  Carriers  are 
required  under  §  141.57|e)  to  present 
manifest  information  to  Customs  which 
reflects  exact  information  for  each 
portion  of  a  split  shipment  in  order  to 
qualifS'  the  split  shipment  for 
incremental  release,  pursuant  to 
§  141.57(d)(2),  as  each  portion  of  the 
shipment  arrives.  Carriers  may 
accomplish  the  presentation  of  this 
adjusted  manifest  information  either  on 
a  paper  manifest  or  electronically  if  both 
the  carrier  and  the  importer  are 
operational  on  the  Customs  Automated 
Commercial  System  (ACS),  as  noted 
above. 

Filing  of  Entry  Summary  for  Split 
Shipment — Proposed  §  141.57(g) 

Comment;  Proposed  §  141.57(g)(2)(ii} 
contains  a  technical  contradiction' in 
requiring  the  entry  summary  to  be  filed 
no  later  than  10  working  days  after  the 
first  cargo  release,  while  in  effect  not 
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allowing  summary  filing  before  the 
arrival  of  the  last  portion  of  the  split 
shipment  which  is  to  be  included  on  the 
enti7. 

Customs  Response:  There  is  no 
contradiction.  Since  all  portions  of  the 
shipment  must  arrive  within  10 
calendar  days  of  the  portion  that  arrives 
first,  and  the  entry  summary  must  be 
filed  under  §  141.57{g)(2)(ii)  within  10 
working  days  from  the  date  of  first 
release  of  a  portion  of  the  shipment, 
there  should  be  sufficient  time  for  all 
portions  of  the  split  shipment  to  arrive 
before  the  entry  summary  i^  required  to 
be  filed.  However,  should  any  portions 
not  arrive  within  10  calendar  days  of  the 
portion  that  arrived  first,  such  late- 
arriving  portions  would  need  to  be 
separately  entered,  as  prescribed  in 
§141.57{i). 

Separate  Entries  Required — Proposed 
§141.57(i) 

Comment:  Regarding  portions  of  a 
shipment  that  do  not  arrive  within  the 
required  10  calendar  day  period,  it  was 
asked  whether  the  consignee  or  agent 
would  be  responsible  for  paying  full 
duty  on  the  entire  shipment  before  it  is 
complete. 

■    Customs  Response:  The  importer  of 
record  will  only  be  responsible  for 
paying  duty  based  on  the  value  and/or 
quantity  of  merchandise  contained  in 
those  portions  of  the  split  shipment  that 
arrive  within  the  required  10  calendar 
day  time  frame  and  are  thus  included  in 
the  split-shipment  entry.  As  such,  when 
a  portion  of  a  split  shipment  does  not 
arrive  within  the  prescribed  10  calendar 
day  period,  that  portion  will  not  be 
included  on  the  entry,  and  thus  no  duty 
will  yet  be  due  on  that  portion.  Duty  on 
any  delayed  portion  will  become  due 
when  the  portion  does  arrive  and  a 
separate  entry  for  that  portion  is  filed. 
Comment:  Merchandise  classifiable 
under  the  same  subheading  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  may 
nevertheless  be  subject  to  different  «tes 
of  duty  if  the  applicable  rate  alreaoy 
applied  against  one  portion  of  a  split 
shipment  changes  and  the  changed  rate 
is  thereafter  assessed  against  a  second 
portion.  It  is  stated  in  particular  that 
this  problem  could  arise  where  a  change 
in  the  duty  rate  occurs  after  any  portion 
of  the  split  shipment  is  accepted  for 
transportation  in-bond  to  the  port  of 
destination. 

Customs  Response:  Customs  agrees. 
Under  19  CFR  141.69(b),  the  duty  rate 
applied  to  merchandise  in  any  portion 
of  a  split  shipment  that  is  transported 
in-bond  to  the  port  of  destination  would 
be  the  duty  rate  in  effect  for  such 
merchandise  when  Customs  accepts  the 


in-bond  transportation  entry; 
merchandise  in  any  other  portion  of  the 
shipment,  however,  would  thereafter 
generally  be  subject  to  the  rate  of  duty 
in  effect  at  the  time  of  entry  pursuant  to 
19  CFR  141.68(a)(1)  or  (c),  as  applicable. 
As  a  result,  if  merchandise  classifiable 
under  the  same  subheading  of  the 
HTSUS  arrives  in  the  United  States  at 
different  times  as  part  of  a  split 
shipment,  a  change  in  the  rate  of  duty 
that  occurs  during  this  time  with  respect 
to  such  merchandise  could  result  in  two 
different  rates  of  duty  being  assessed 
against  the  merchandise  on  the  same 
split  shipment  entry. 

This  would  present  an  administrative/ 
operational  problem  for  Customs 
because  current  Customs  systems  are 
incapable  of  accepting  different  duty 
rates  on  one  entry  for  merchandise  that 
is  classifiable  under  the  same  HTSUS 
subheading.  Hence,  a  separate  entry  will 
be  required  for  any  portion  of  a  split 
shipment  in  those  rare  instances  where 
necessary  to  preclude  the  application  of 
different  rates  of  duty  on  a  split 
shipment  entry  for  merchandise  that  is 
identically  classifiable  under  the 
HTSUS.  Proposed  §  141.57(i)  is  changed 
in  this  final  rule  to  add  a  provision  to 
this  effect. 

Importer  Review  of  Entry;  Evidence  of 
Split  Shipment— Proposed  §  141.571]) 

Comment:  Under  proposed 
§  141.57(j)(l),  Customs  should  rely 
primarily  upon  carriers,  rather  than 
importers,  to  obtain  timely  and  accurate 
split  shipment  information  because  it  is 
the  carriers'  decision  to  split  the 
shipments  in  the  first  place. 

Customs  Response:  Customs 
disagrees.  While  it  is  the  case  that 
shipments  are  split  at  the  initiative  of 
the  carrier,  it  is  the  importer,  not  the 
carrier,  who  elects  to  file  a  single  entry 
for  all  portions  of  a  split  shipment. 
Since  the  importer  files  the  entry,  it  is 
properly  the  responsibility  of  the 
importer  to  ensure  that  the  entry  is 
correct  and  that  it  accurately  reflects  the 
actual  amount,  value,  correct 
classification  and  rate  of  duty  of  the 
merchandise  covered  under  the  entry,  as 
required  in  §  141. 57{j)(l). 

Comment:  It  is  unnecessary  to  require 
in  proposed  §  141.57(j)(2)  that  the 
importer  maintain  sufficient 
documentary  evidence  to  substantiate 
that  the  splitting  of  a  shipment  was 
done  by  the  carrier  acting  on  its  own. 
Importers  do  nof  want  their  shipments 
to  be  split  because  this  causes  their 
shipments  to  be  delayed. 

Customs  Response:  Customs 
disagrees.  Under  19  U.S.C.  1484(j)(2). 
the  use  of  the  single  entry  procedure  for 
separate  portions  of  a  split  shipment  is 


contingent  upon  the  shipment  having 
been  split  at  the  instruction  of  the 
calxier.  The  importer  must  therefore 
maintain  suitable  documentary 
evidence  to  substantiate  that  the 
shipment  was  split  by  the  carrier  on  its 
own  initiative. 

Comment:  In  proposed  §  141.57(j)(2), 
the  requirement  that  an  importer 
maintain  a  copy  of  the  originating  bill 
of  lading  or  air  waybill  is  essentially 
impossible  as  carriers  by  law  do  not 
make  documents  of  this  nature  available 
to  the  importer  due  to  the  fact  that  such 
documents  contain  confidential  freight 
rate  information.  An  importer  should 
not  even  be  required  to  obtain  a  letter 
from  the  carrier  as  proof  that  the  carrier 
split  the  shipment  on  its  own  initiative 
because  carriers  would  generally  not  be 
timely  in  providing  such  letters.  It  is 
contended  that  the  carrier  should  be  the 
party  responsible  for  keeping  records  of 
the  shipments  which  they  have  chosen 
to  split. 

Customs  Response:  It  is  again 
emphasized  that  since  the  importer  is 
the  party  who  elects  to  file  a  single  entry 
covering  multiple  portions  of  a  split 
shipment,  it  is  properly  the 
responsibility  of  the  importer  to 
substantiate  its  right  to  do  so.  However. 
Customs  agrees  that  an  importer  who 
elects  to  file  a  single  entry  for  a  split 
shipment  but  who  never  receives  a  copy 
of  the  originating  bill  of  lading  or  air 
waybill  cannot  be  required  to  maintain 
or  produce  what  he  does  not  receive. 
However,  Customs  does  need  evidence 
that  the  splitting  of  the  shipment  was 
done  at  the  carrier's  initiative. 
Accordingly,  proposed  §  141.57(j)(2)  is 
amended  in  this  final  rule  to  provide 
that  the  importer  must  keep  a  copy  of 
the  originating  bill  of  lading  or  air 
waybill  or,  in  the  absence  of  such 
document,  any  other  supporting 
documentary  evidence,  such  as  a  letter, 
from  the  carrier  confirming  that  the 
splitting  of  the  shipment  was  done  by 
the  carrier  on  its  own  initiative.  An 
importer  will  have  to  insist  that  a  carrier 
provide  the  necessary  documentary 
evidence. 

Denial  of  Incremental  Release;  Quota; 
Other  Goods— Proposed  §  141.57(k) 

Comment:  Proposed  §  141.57(k)(l) 
wrongly  excludes  merchandise  subject 
to  quota  and/or  visa  requirements  from 
the  incremental  release  procedure  in 
proposed  §  141.57(d)(2). 

Customs  Response:  Customs  finds 
that  quota  and/or  visa  merchandise  is  of 
such  a  sensitive  nature  as  to  warrant  its 
exclusion  from  the  incremental  release 
procedure  of  §  141.57(d)(2). 
Nevertheless,  by  precluding  the  use  of 
the  incremental  release  procedure  in 
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§  141.57(d)(2),  Customs  is  not 
preventing  importers  of  merchandise 
subject  to  quota  or  visa  requirements 
fi-om  availing  themselves  of  the  benefits 
of  the  law.  Under  the  procedure  in 
§  141.57(d)(1),  importers  may  still  file  a 
single  entry  under  19  U.S.C.  1484(j)(2) 
for  a  shipment  of  quota/visa 
merchandise  which  has  been  split  by 
the  incoming  carrier.  The  procedure  in 
§  141.57(d)(1)  provides  for  the  filing  of 
a  single  entry  after  all  portions  of  a  split 
shipment  have  arrived.  Under  this 
procedure,  the  portions  of  the  split 
shipment  are  not  released 
incrementally,  as  each  portion  arrives, 
but  are  held  until  all  portions  have 
arrived  and  the  single  entry  covering 
those  portions  has  been  filed. 

Comment:  With  respect  to  proposed 
§  141.57(k)(2).  a  port  director  should  not 
have  the  unfettered  discretion  to  deny 
incremental  release  under  proposed 
§  141.57(d)(2)  as  circiunstances  warrant. 
Also,  the  port  director  should  not  have 
the  discretion  to  deny  incremental 
release  for  purposes  of  examination,  as 
provided  in  proposed  §  141.57(0.  In  the 
alternative,  an  importer  whose  shipment 
is  denied  incremental  release  should  be 
able  to  appeal  such  a  denial. 

Customs  Response:  Customs  believes 
that  there  may  be  circumstances  under 
which  the  incremental  release 
procedure  is  inappropriate  and  should 
not  be  allowed.  In  such  circumstances. 
Customs  has  the  authority  to  examine 
all  of  the  merchandise  included  on  an 
entry  before  allowing  the  release  of  any 
portion  of  the  shipment. 

In  addition.  Customs  does  not  believe 
that  an  appeals  process  for  a  denial  of 
incremental  release  is  practicable,  for 
two  reasons.  First,  «iost  of  the  portions 
of  a  split  shipment  will  have  arrived 
before  an  appeals  process  could  be 
completed.  Second,  importers  who  are 
denied  the  use  of  incremental  release 
under  §  141.57(d)(2)  for  a  peuticular 
split  shipment  are  not  deprived  of  the 
benefit  conferred  by  the  statute,  that  is, 
they  may  still  file  one  entry  for  portions 
of  a  shipment  which  arrive  separately  in 
accordance  with  the  release  procedure 
set  forth  in  §  141.57(d)(1). 

Additional  Change 

In  addition,  proposed  §  141.57(e)  is 
clarified  in  this  final  rule  to  provide  that 
the  carrier  responsible  for  splitting  a 
shipment  must  notify  any  other 
obligated  entities  (such  as  another 
carrier  or  a  freight  forwarder)  that  haVe 
submitted  electronic  manifest 
information  to  Customs  about  the 
shipment  that  was  split  so  that  these 
parties  can  update  their  manifest 
information  to  Customs. 


Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  Customs  has  concluded 
that  the  proposed  amendments  should 
be  adopted  with  the  modifications 
discussed  above. 

Regulatory  Flexibility  Act  and 
Executive  Order  12886 

This  final  rule  implements  the 
statutory  law  and  engenders  cost 
savings  by  reducing  paperwork  for 
importers,  and  by  reducing  the  number 
of  entries  required  for  split  shipments. 
As  such,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  it  is  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Nor  do  these  final  regulations 
result  in  a  "significant  regulatory 
action"  under  E.Q.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
encompassed  within  this  final  rule  have 
already  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  and  assigned  OMB  Control 
Numbers  1515-0065  (Requirement  to 
make  entry  unless  specifically  exempt; 
Requirement  to  file  entry  summary 
form);  1515-0167  (Statement  processing 
and  Automated  Clearinghouse);  1515- 
0214  (General  recordkeeping  and  record 
production  requirements);  and  1515- 
0001  (Transportation  manifest;  cargo 
declaration).  This  rule  does  not  make 
any  material  change  to  the  existing 
approved  information  collections.  An 
agency  may  not  conduct,  and  a  person 
is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number  assigned  by  OMB. 

List  of  Subjects 

19  CFR  Part  141 

Customs  duties  and  inspection.  Entry 
of  merchandise.  Release  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  142 

t 

Computer  technology.  Customs  duties 
and  inspection.  Entry  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 


Amendments  to  the  Regulations 

Parts  141  and  142,  Customs 
Regulations  (19  CFR  parts  141  and  142). 
are  amended  as  set  forth  below. 

PART  141— ENTRY  OF  MERCHANDISE 

1 .  The  general  authority  citation  for 
part  141  continues  to  read  as  follows: 

Authority:  19  U.S.C.  86.  1448.  1484.  1624. 

***** 

2.  Section  141.51  is  revised  to  read  as 
follows: 

§  141 .51    Quantity  usually  required  to  be  in 
one  entry- 
All  merchandise  arriving  on  one 
conveyance  and  consigned  to  one 
consignee  must  be  included  on  one 
entry,  except  as  provided  in  §  141.52.  In 
addition,  a  shipment  of  merchandise 
that  arrives  by  separate  conveyances  at 
the  same  port  of  entry  in  multiple 
portions,  as  a  split  shipment,  may  be 
processed  under .3  single  entry,  as 
prescribed  in  §  141.57. 

3.  Subpart  D  of  part  141  is  amended 
by  adding  a  new  §  141.57  to  read  as 
follows: 

§  1 41 .57    Single  entry  for  split  shipments. 

(a)  At  election  of  importer  of  record. 
At  the  election  of  the  importer  of  record. 
Customs  may  process  a  split  shipment, 
pursuant  to  section  484(j)(2),  Tariff  Act 
of  1930  (19  U.S.C.  1484(j)(2)).  under  a 
single  entry,  as  prescribed  under  the 
procedures  set  forth  in  this  section. 

(b)  Split  shipment  defined.  A  "split 
shipment",  for  purposes  of  this  section, 
means  a  shipment: 

(1)  Which  may  be  accommodated  on 
a  single  conveyance,  and  which  is 
delivered  to  and  accepted  by  a  carrier  in 
the  exporting  country  under  one  bill  of 
lading  or  waybill,  and  is  thus  intended 
by  the  importer  of  record  to  arrive  in  the 
United  States  as  a  single  shipment; 

(2)  Which  is  thereafter  divided  by  the 
carrier,  acting  on  its  own,  into  different 
portions  which  are  transported  and 
consigned  to  the  same  party  in  the 
United  States;  and 

(3)  Of  which  the  first  portion  and  all 
succeeding  portions  arrive  at  the  same 
port  of  entry  in  the  United  States,  as 
listed  in  the  original  bill  of  lading  or 
waybill;  and  all  the  succeeding  portionis 
arrive  at  the  port  of  entry  within  10 
calendar  days  of  the  date  of  the  first 
portion.  If  any  portion  of  the  shipment 
arrives  at  a  different  port,  such  portion 
must  be  transported  in-bond  to  the  port  . 
of  destination  where  entry  of  the 
shipment  is  made. 

(c)  Notification  by  importer  of  record. 
The  importer  of  record  must  notify 
Customs,  in  writing,  that  the  shipment 
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has  been  split  at  the  carrier's  initiative, 
that  the  remainder  of  the  shipment  will 
arrive  by  subsequent  conveyance(s),  and 
that  an  election  is  being  made  to  file  a 
single  entry  for  all  portions.  The 
required  notification  must  be  given  as 
soon  as  the  importer  of  record  becomes 
aware  that  the  shipment  has  been  split, 
but  in  all  cases  notification  must  be 
made  before  the  entry  summary  is  fded. 

(d)  Entry  or  special  permit  for 
immediate  delivery.  In  order  to  make  a 
single  entry  for  a  split  shipment  or 
.  obtain  a  special  permit  for  the  release  of 
a  split  shipment  under  immediate 
delivery,  an  importer  of  record  may 
follow  the  procedure  prescribed  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
as  applicable. 

(1)  Entry  or  special  permit  after 
arrival  of  entire  shipment.  An  importer 
of  record  may  file  an  entry  at  such  time 
as  all  portions  of  the  split  shipment 
have  arrived  at  the  port  of  entry  (see 
paragraph  (b)(3)  of  this  section).  In  the 
alternative,  again  after  the  arrival  of  all 
portions  of  a  split  shipment  at  the  port 
of  entry,  the  importer  of  record  may 
ihstead  file  a  special  permit  for 
immediate  delivery  provided  that  the 
merchandise  is  eligible  for  such  a 
permit  under  §  142.21(a)— (f)  and  (h)  of 
this  chapter.  In  either  case,  the  importer 
of  record  must  file  Customs  Form  (CF) 
3461  or  CF  3461  alternate  (CF  3461 
ALT)  as  appropriate,  or  electronic 
equivalent,  with  Customs.  The  entry  or 
special  permit  must  indicate  the  total 
number  of  pieces  in,  as  well  as  the  total 
value  of,  the  entire  shipment  as 
reflected  on  the  invoice(s)  covering  the 
shipment. 

(2)  Special  permit  prior  to  arrival  of 
entire  shipment.  As  provided  in 

§  142.21(g)  of  this  chapter,  an  importer 
of  record  may  also  file  a  special  permit 
for  immediate  delivery  after  the  arrival 
of  the  first  portion  of  a  split  shipment 
at  the  port  oif  entry  (see  paragraph  (b)(3) 
of  this  section),  but  before  the  arrival  of 
the  entire  shipment  at  such  port,  thus 
qualifying  the  split  shipment  for 
incremental  release,  under  paragraph  (e) 
of  this  section,  as  each  portion  of  the 
shipment  arrives  at  the  port  of  entry  (see 
paragraph  (g)(2)(ii)  of  this  section).  In 
such  case,  a  CF  3461  or  CF  3461  ALT 
as  appropriate,  or  electronic  equivalent, 
must  be  filed  with  Customs.  As  each 
portion  arrives  at  the  port  of  entry,  the 
importer  of  record  must  submit  a  copy 
of  the  CF  3461 /CF  3461  ALT,  adjusted 
to  reflect  the  quantity  of  that  particular 
portion  relative  to  the  quantity 
contained  in  the  entire  split  shipment 
(see  paragraph  (b)(1)  of  this  section); 
however,  if  both  the  carrier  and  the 
importer  of  record  are  automated,  such 
adjustments  may  instead  be  made 


electronically  through  the  Customs  ACS 
(Automated  Commercial  System).  In  the 
event  that  an  entry  has  been  pre-filed 
with  Customs  (see  §  142.2(b)  of  this 
chapter),  notification  to  Customs  by  the 
importer  of  record  that  a  single  enti7 
will  be  filed  for  shipments  released 
incrementally  will  serve  as  a  request 
that  the  pre-filed  entry  be  converted  to 
an  application  for  a  special  permit  for 
immediate  delivery  (see  §  142.21(g)  of 
this  chapter).  The  special  permit  must 
indicate  the  total  number  of  pieces  in, 
as  well  as  the  total  value  of,  the  entire 
shipment  as  reflected  on  the  invoice(s) 
covering  the  shipment.  Customs  may 
limit  the  release  of  each  portion  of  the 
split  shipment  upon  arrival  at  the  port 
of  entry,  as  permitted  under  this 
paragraph,  due  to  the  need  to  examine 
the  merchandise  in  accordance  with 
paragraph  (f)  of  this  section. 

(e)  Release.  To  secure  the  separate 
release  upon  arrival  of  each  portion  of 
a  split  shipment  at  the  port  of 
destination  under  paragraph  (d)(2)  of 
this  section,  the  carrier  responsible  for 
initially  splitting  the  shipment  must 
present  to  Customs,  either  on  a  paper 
manifest  or  through  an  authorized 
electronic  data  interchange  system, 
manifest  information  relating  to  the 
shipment  that  reflects  exact  information 
for  each  portion  of  the  split  shipment. 
The  carrier  responsible  for  splitting  the 
shipment  must  notify  other  obligated 
entities  (such  as  another  carrier  or 
freight  forwarder)  that  have  submitted 
electronic  manifest  information  to 
Customs  about  the  shipment  that  was 
split  so  that  these  parties  can  update 
their  manifest  information  to  Customs. 

(f)  Examination.  Customs  may  require 
examination  of  any  or  all  parts  of  the 
split  shipment.  For  split  shipments 
subject  to  the  immediate  delivery 
procedure  of  paragraph  (d)(2)  of  this 
section,  Customs  reserves  the  right  to 
deny  incremental  release  s^jould  such 
an  examination  of  the  merchandise  be 
necessary.  The  denial  of  incremental 
release  does  not  preclude  the  use  of  the 
procedures  specified  in  paragraph  (d)(1) 
of  this  section. 

(g)  Entry  summary. —  (1)  Entry.  For 
merchandise  entered  under  paragraph 
(d)(1)  of  this  section,  the  importer  of 
record  must  file  an  entry  sununary 
within  10  working  days  from  the  time 
of  entry. 

(2)  Release  for  immediate  delivery, — 
(i)  Release  under  paragraph  (d)(1)  of 
this  section.  For  merchandise  released 
under  a  special  permit  for  immediate 
delivery  pursuant  to  paragraph  (d)(1)  of 
this  section,  the  importer  of  record  must 
file  the  entry  summary,  which  serves  as 
both  the  entry  and  the  entry  summary, 
within  10  working  days  after  the 


merchandise  or  any  part  of  the 
merchandise  is  authorized  for  release 
under  the  special  permit  or,  for  quota 
class  merchandise,  within  the  quota 
period,  whichever  expires  first  (see 
§  142.23  of  this  chapter). 

(ii)  Release  under  paragraph  (dl(2)  of 
this  section.  For  merchandise  released 
under  a  special  permit  for  immediate 
delivery  pursuant  to  paragraph  (d)(2)  of 
this  section,  the  importer  of  record  must 
file  the  entry  summary,  which  serves  as 
both  the  entry  and  the  entry  summary, 
within  10  working  days  from  the  date  of 
the  first  release  of  a  portion  of  the  split 
shipment.  The  filed  entry  summary 
must  reflect  all  portions  of  the  split 
shipment  which  have  been  released,  to 
include  quantity,  value,  correct 
classification  and  rate  of  duty.  The  entry 
summary  caiuiot  include  any  portions  of 
the  split  shipment  which  have  not  been 
released. 

(3)  Duty  payment.  With  the  entry 
summary  filed  under  paragraphs  (g)(1) 
and  (g)(2)(i)  and  (g)(2)(ii)  of  this  section, 
the  importer  of  record  must  attach 
estimated  duties,  taxes  and  fees 
applicable  to  the  released  merchandise. 
If  the  entry  summary  is  filed 
electronically,  the  estimated  duties, 
taxes  and  fees  must  be  scheduled  for 
payment  at  such  time  pursuant  to  the 
Automated  Clearinghouse  (see  §  24.25  of 
this  chapter). 

(h)  Classification.  For  purposes  of 
section  484(i)(2),  Tariff  Act  of  1930  (19 
U.S.C.  1484(j)(2)),  the  merchandise 
comprising  the  separate  portions  of  a 
split  shipment  included  on  one  entry 
will  be  classified  as  though  imported 
together. 

(i)  Separate  entry  required.—  (1) 
Untimely  arrival.  The  importer  of  record 
must  enter  separately  those  portions  of 
a  split  shipment  that  do  not  arrive  at  the 
port  of  entry  within  10  calendar  days  of 
the  portion  that  arrived  there  first  (see 
paragraph  (b)(3)  of  this  section). 
(2)  Different  rates  of  duty  for 
identically  classified  merchandise.  An 
importer  of  record  will  be  required  to 
file  a  separate  entry  for  any  portion  of 
a  split  shipment  if  necessary  to  preclude 
the  application  of  different  rates  of  duty 
on  a  split  shipment  entry  for 
merchandise  that  is  classifiable  under 
the  same  subheading  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS). 

(j)  Requirement  of  importer  of  record 
to  review  entry  and  maintain  evidence 
substantiating  splitting  of  shipment. — 
(1)  Review  of  entry.  The  importer  of 
record  will  be  responsible  for  reviewing 
the  total  manifested  quantity  shown  on 
the  CF  3461/CF  3461  ALT,  or  electronic 
equivalent,  in  relation  to  all  portions  of 
the  split  shipment  that  arrived  at  the 
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port  of  entry  under  paragraph  (b)(3)  of 
this  section  within  the  specified  10 
calendar  day  period.  At  the  conclusion 
of  the  specified  10  calendar  day  period, 
the  importer  of  record  must  make  any 
adjustments  necessary  to  reflect  the 
actual  amount,  value,  correct 
classification  and  rate  of  duty  of  the 
merchandise  that  was  released 
incrementally  under  the  split  shipment 
procedures.  If  all  portions  of  the  split 
shipment  do  not  arrive  within  the 
required  10  calendar  day  period,  the 
importer  of  record  must  file  an 
additional  entry  or  entries  as 
appropriate  to  cover  any  remaining 
portions  of  the  split  shipment  that 
subsequently  arrive  (see  paragraph  (i)(l) 
of  this  section). 

(2)  Evidence  for  splitting  of  shipment; 
recordkeeping.  The  importer  of  record 
must  maintain  sufficient  documentary 
evidence  to  substantiate  that  the 
splitting  of  the  shipment  was  done  by 
the  carrier  acting  on  its  own,  and  not  at 
the  request  of  the  foreign  shipper  and/ 
or  the  importer  of  record.  This 
documentation  should  include  a  copy  of 
the  originating  bill  of  lading  or  waybill 
under  which  the  shipment  was 
delivered  to  the  carrier  in  the  coimtry  of 
exportation  or  other  supporting 
documentary  evidence,  such  as  a  letter 
from  the  carrier  confirming  that  the 
splitting  of  the  shipment  was  done  by 
the  carrier  on  its  own  initiative.  This 
documentary  evidence  as  well  as  all 
other  necessary  records  received  or 
generated  by  or  on  behalf  of  the 
importer  of  record  under  this  section 
must  be  maintained  and  produced,  if 
requested,  in  accordance  with  part  163 
of  this  chapter. 

(k)  Single  entry  limited;  exclusions 
from  single  entrv  under  incremental 
release  procedure. 

(1)  Quota/visa  merchandise. 
Merchandise  subject  to  quota  and/or 
visa  requirements  is  excluded  from 
incremental  release  under  the 
immediate  delivery  procedure  set  forth 
in  paragraph  (d)(2)  of  this  section  and 

§  142.21(g)  of  this  chapter.  Additionally, 
if  by  splitting  ^  shipment  any  portion  of 
it  is  subject  to  quota,  no  portion  of  the 
split  shipment  may  be  released 
incrementally. 

(2)  Other  merchandise.  In  addition, 
the  port  director  may  deny  the  use  of 
the  incremental  release  procedure  set 
forth  in  paragraph  (d)(2)  of  this  section 
and  §  142.21(g)  of  this  chapter,  as 
circumstances  warrant. 

(3)  Limited  single  entry  available.  For 
merchandise  described  in  paragraphs 
(k)(l)  and  (k)(2)  of  this  section,  that  is 
excluded  from  the  immediate  delivery 
procedure  of  paragraph  (d)(2)  of  this 
section  and  §  142.21(g)  of  this  chapter. 


the  importer  of  record  may  still  file  a 
single  entry  or  special  permit  for 
immediate  delivery  under  paragraph 
(d)(1)  of  this  section  covering  the  entire 
split  shipment  of  such  merchandise 
following,  and  to  the  extent  of,  its 
arrival  within  the  required  10  calendar 
day  period. 

PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66.  1448,  1484.  1624. 

2.  Section  142.21  is  amended  as 
follows: 

a.  By  removing  the  second  sentence  in 
paragraph  (e)(l )  and  adding  in  its  place 
two  new  sentences; 

b.  By  removing  the  second  sentence  in 
paragraph  (e)(2)  and  adding  in  its  place 
two  new  sentences; 

c.  By  redesignating  paragraph  (g)  as 
paragraph  (h)  and  adding  a  new 
paragraph  (g);  and 

d.  By  revising  newly  redesignated 
paragraph  (h). 

The  additions  and  revision  read  as 
follows: 

§  1 42. 21    Merchandise  eligible  for  special 
permit  for  immediate  delivery. 

*        *         *        *         * 

(e)  Quota-class  merchandise.  (1) 
Tariff  rate.  *  *  *  However,  merchandise 
subject  to  a  tariff-rate  quota  may  not  be 
incrementally  released  imder  a  special 
permit  for  immediate  delivery  as 
provided  in  paragraph  (g)  of  this 
section.  Where  a  special  permit  is 
authorized,  an  entry  summary  will  be 
properly  presented  pursuant  to  §  132.1 
of  this  chapter  within  the  time  specified 
in  §  142.23,  or  within  the  quota  period, 
whichever  expires  first.  *   *   * 

(2)  Absolute.  *  *   *  However, 
merchandise  subject  to  an  absolute 
quota  under  this  paragraph  may  not  be 
incrementally  released  under  a  special 
permit  for  immediate  delivery  as 
provided  in  paragraph  (g)  of  this 
section.  Where  a  special  permit  is 
authorized,  a  proper  entry  summary 
must  be  presented  for  merchandise  so 
released  within  the  time  specified  in 
§  142.23,  or  within  the  quota  period", 
whichever  expires  first.  *   *   * 
***** 

(g)  Incremental  release  of  split 
shipments.  Merchandise  subject  to 
§  141.57(d)(2)  of  this  chapter,  which  is 
piut:hased  and  delivered  to  the  carrier 
as  a  single  shipment,  but  which  is 
shipped  by  the  carrier  in  separate 
portions  to  the  same  port  of  entry  as 
provided  in  §  141.57(b)(3),  may  be 
released  incrementally  under  a  special 
permit.  Incremental  release  means  " 


releasing  each  portion  of  such 
shipments  separately  as  they  arrive. 

(h)  When  authorized  by  Headquarters. 
Headquarters  may  authorize  the  release 
of  merchandise  under  the  immediate    • 
delivery  procedure  in  circumstances 
other  than  those  described  in 
paragraphs  (a),  (b),  (c),  (d).  (e),  (f)  and  (g) 
of  this  section  provided  a  bond  on 
Customs  Form  301  containing  the  bond 
conditions  set  forth  in  §  113.62  of  this  " 
chapter  is  on  file. 

3.  Section  142.22  is  amended  by 
removing  the  first  sentence  of  paragraph 
(a)  and  adding  in  its  place  two  sentences 
to  read  as  follows: 

§  1 42.22    Application  for  special  permit  for 
immediate  delivery. 

(a)  Form.  An  application  for  a  special 
permit  for  immediate  delivery  will  be 
made  on  Customs  Form  3461,  Form 
3461  ALT,  or  its  electronic  equivalent, 
supported  by  the  documentation 
provided  for  in  §  142.3.  A  commercial 
invoice  will  not  be  required,  except  for 
merchandise  released  under  the 
provisions  of  19  U.S.C.  1484(i).  *    *    * 
***** 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February  19,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  03-4318  Filed  2-24-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  311 
[Administrative  Instruction  81] 

Privacy  Act;  Implementation 

AGENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  is  exempting  two  systems  of 
records  in  its  inventor>'  of  systems  of 
records  pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
EFFECTIVE  DATE:  Januar>'  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601^722. 
SUPPLEMENTARY  INFORMATION:  No 
comments  were  received  during  the 
public  comment  period,  therefore,  the 
rules  are  being  adopted  as  published 
below. 

Executive  Order  12866,  "Regulatory^ 
Planning  and  Review"  ^ 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
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are  not  significant  rules.  The  rules  do 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  r^hts  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
knowh  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132.  "Federalism" 

It  has  been  determined  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


List  of  Subjects  in  32  CFR  Part  311 

Privacy. 

Accordingly,  32  CFR  part  311  is 
amended  to  read  as  follows: 

PART  311— OSD  PRIVACY  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5  , 
U.S.C.  552a). 

2.  Section  311.8  is  amended  by 
adding  paragraphs  (c)(12)  and  (c)(13)  to 
read  as  follows: 

§  311 .8    Procedures  for  exemptions. 

*         *         *        *         • 

(c)*  •  * 

(12)  System  identifier  and  name: 
DFOISR  05,  Freedom  of  Information  Act 
Case  Files. 

(i)  Exemption:  During  the  processing 
of  a  Freedom  of  Information  Act  request, 
exempt  materials  from  other  systems  of 
records  may  in  turn  become  part  of  the 
case  record  in  this  system.  To  the  extent 
that  copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  system,  the  Office  of  the 
Secretary  of  Defense  claims  the  same 
exemptions  for  the  records  from  those 
'other'  systems  that  are' entered  into  this 
system,  as  claimed  for  the  original 
primary  system  of  which  they  are  a  part. 

(ii)  Authority:  5  U.S.C.  552a(j)(2), 
(k)(l),  (k)(2),  (k)(3),  {k)(4),  (k)(5),  (k)(6), 
and  (k)(7). 

(iii)  Reasons:  Records  are  only  exempt 
from  pertinent  provisions  of  5  U.S.C. 
552a  to  the  extent  such  provisions  have 
been  identified  and  an  exemption 
claimed  for  the  original  record  and  the 
purposes  underlying  the  exemption  for 
the  original  record  still  pertain  to  the 
record  which  is  now  contained  in  this 
system  of  records.  In  general,  the 
exemptions  were  claimed  in  order  to 
protect  properly  classified  information 
relating  to  national  defense  and  foreign 
policy,  to  avoid  interference  during  tbe 
conduct  of  criminal,  civil,  or 
administrative  actions  or  investigations, 
to  ensure  protective  services  provided 
the  President  and  others  are  not 
compromised,  to  protect  the  identity  o* 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  security  clearance  determinations, 
to  preserve  the  confidentiality  and 
integrity  of  Federal  testing  materials, 
and  to  safeguard  evaluation  materials 
used  for  military  promotions  when  - 
furnished  by  a  confidential  source.  The 
exemption  rule  for  the  original  records 


will  identify  the  specific  reasons  why 
the  records  are  exempt  from  specific 
provisions  of  5  U.S.C.  552a.         ' 

(13)  System  identifier  and  name: 
DFOISR  10,  Privacy  Act  Case  Files. 

(i)  Exemption:  During  the  processing 
of  a  Privacy  Act  request  (which  may 
include  access  requests,  amendment 
requests,  and  requests  for  review  for 
initial  denials  of  such  requests),  exempt 
materials  from  other  systems  of  records 
may  in  turn  become  part  of  the  case 
record  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  system,  the  Office  of  the 
Secretary  of  Defense  hereby  claims  the 
same  exemptions  for  the  records  from 
those  'other'  systems  that  are  entered 
into  this  system,  as  claimed  for  the 
original  primary  system  of  which  they 
are  a  part. 

(ii)  Authority:  5  U.S.C.  552a(j)(2), 
(k)(l),  (k)(2),  (k)(3),  {k){4),  {k)(5).  (k}(6). 
and  (k)(7). 

(iii)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
underlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  information  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigations,  to  ensure 
protective  services  provided  the 
President  and  others  are  hot 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  security  clearance  determinations, 
to  preserve  the  confidentiality  and 
integrity  of  Federal  testing  materials, 
and  to  safeguard  evaluation  materials 
used  for  military  promotions  when 
furnished  by  a  confidential  source.  The 
exemption  rule  for  the  original  records 
will  identify  the  specific  reasons  why 
the  itecords  are  exempt  from  specific 
provisions  of  5  U.S.C.  552a. 

Dated:  February  6,  200.3. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 

Officer,  Department  of  Defense. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA1 59-4201  a;  FRL-7448-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revisions  to  the  Air 
Resource  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP).  The  revision  changes  portions 
of  Pennsylvania's  air  resource 
regulations.  Specifically,  today's  action 
approves  revised  definitions  related  to 
"major  modification,"  "modification," 
"potential  to  emit,"  "responsible 
official"  and  "secondary  emissions"  as 
conforming  to  the  Federal  definitions  of 
these  terms.  The  changes  will  make 
Pennsylvania's  regulations  consistent 
with  Federal  requirements.  EPA  is 
approving  this  revision  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act  (CAA). 

DATES:  This  rule  is  effective  on  April  28, 
2003  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
March  27,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  A.  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch,  Air  Protection  Division,  Mail 
Code  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  111,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  PO  Box  8468,  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  1.  loff,  P.E.,  (215)  814-2166,  or 
by  e-mail  at  ioff.mike@epa.gov.  Please 
note  that  while  questions  may  be  posed 


via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  6.  2000,  PADEP  submitted 
a  formal  revision  to  the  Pennsylvania 
State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  changes  to 
Pennsylvania's  air  resource  regulations. 

IL  Summary  of  SIP  Revision 

The  changes  to  Chapter  121,  section 
121.1,  relating  to  definitions,  modify  the 
definitions  of  "major  modification," 
"modification."  "potential  to  emit," 
"responsible  official"  and  "secondary 
emissions"  to  conform  with  the  Federal 
definitions  of  these  terms.  In  addition, 
the  revised  definition  of  "major 
modification"  continues  to  remain  moFe 
stringent  than  the  corresponding 
Federal  definition  because  it  does  not 
recognize  the  exclusion  for  combustion 
of  municipal  solid  waste  at  steam  ' 
generating  units  included  in  the  Federal 
definition  of  "major  modification." 
Notwithstanding  this  particular  minor 
deviation  from  the  corresponding 
Federal  definition,  the  changes 
approved  by  today's  action  make  the 
definitions  consistent  with  Federal 
definitions  of  these  terms  promulgated 
under  the  CAA. 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Commonwealth  of  Pennsylvania's  air 
resource  regulations  submitted  by 
PADEP  on  March  6,  2000.  The  revisions 
amend  portions  of  Chapter  121,  General 
Provisions,  Section  121.1,  Definitions. 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  28,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  27,  2003.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 


this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulator*'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211,  - 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energ>'  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory-  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Governnlent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,.November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  4he  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997);; 
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because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authoiity 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..'as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  geherally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efftjctiveness  of 
such  rule  or  action.  This  action 
approving  the  revisions  to 
Pennsylvania's  air  resource  regulations 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporationljy 


reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Dated:  fanuary  30.  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  111. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  LI.S.C;.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(197)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *   •   * 

(197)  Revisions  to  the  Commonwealth 
of  Pennsylvania  Regulations  pertaining 
to  the  Pennsylvania's  air  resource 
regulations  submitted  on  March  6.  2000 
by  the  Pennsylvania  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  6,  2000  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
revisions  to  the  Commonwealth's 
Regulations  pertaining  to  the 
Pennsylvania's  air  resource  regulations. 

(B)  Revisions  to  25  PA  Code.  Part  I. 
Subpart  C.  Article  III,  effective 
December  27,  1997.  Revisions  to 
Chapter  121,  General  Provisions. 
Section  121.1,  definitions  for  major 
modification,  modification,  potential  to 
emit,  responsible  official  and  secondary 
emissions. 

(ii)  Additional  Material — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(197)(i) 
of  this  section. 

|FR  Doc.  03-4256  Filed  2-24-03:  8:45  am) 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-190;  MM  ITOcket  No.  01-295;  RM- 
10305;  RM-10381] 

Radio  Broadcasting  Services;  Jayton, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  denies  a 
petition  for  rule  making  filed  at  the 


request  of  Linda  Crawford,  proposing 
the  allotment  of  FM  Channel  231 A  to 
Jayton.  Texas  (RM-10305).  See  66  FR 
53755,  October  24,  2001.  In  response  to 
a  counterproposal  filed  by  Robert 
Fabian  {RM-10381),  this  document 
allots  Channel  231C2  to  Jayton,  Texas, 
as  that  community's  first  local  aural 
transmission  service.  Our  determination 
was  premised  on  Commission  policy 
which  is  to  allot  the  highest  class 
channel  requested  to  a  community  that 
complies  with  the  technical 
requirements  of  the  Rules.  Coordinates 
used  for  Channel  231C2  at  Jayton, 
Texas,  are  33-15-35  NL  and  100-40-08 
WL.  With  this  action,  this  docketed 
proceeding  is  terminated. 
DATES:  Effective  March  24,  2003.  A 
filing  window  for  Channel  231C2  at 
Jayton,  Texas,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
Order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Media  Bureau,  (202)  418- 
2180. 

SUPPLEMENTARY  INFORMATION:  TJlis  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-295, 
adopted  February  5,  2003.  and  released 
February  7,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street. 
SW..  Room  CY-B402,  Washington.  DC 
20554,  telephone  (202) 863-2893. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authprily:  47  U.S.C.  154.  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Jayton,  Channel  231C2. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03^366  Filed  2-24-03;  8:45  am) 

BILUNG  COOE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-191 ;  MM  Docket  No.  01-21 ;  RM- 
10050] 

Radio  Broadcasting  Services;  Genoa, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Genoa  Broadcasting,  allots 
Channel  288C3  at  Genoa,  Colgrado,  as 
the  community's  first  local  aural 
transmission  service.  See  66  FR  10659, 
February  16,  2001.  Channel  288C3  can 
be  allotted  to  Genoa  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  21.3  kilometers  (13.3 
miles)  northeast  to  avoid  a  short-spacing 
to  the  licensed  site  of  Station  • 
KVAY(FM).  Channel  289C1,  Lamar. 
Colorado.  The  coordinates  for  Channel 
at  Genoa  are  39^23-06  North  Latitude 
and  103-17-38  West  Longitude. 
DATES:  Effective  March  24.  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-21, 
adopted  February  5,  2003,  and  released 
February  7.  2003.  The  ftill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street.  SW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II.  445  12th  Street, 
SW..  Room  CY-B402,  Washington.  DC 
20054. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  ft-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regajding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  54,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Genoa,  Channel  288C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Cttief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03^367  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1011 
[STB  Ex  Parte  No.  642] 

Revision  of  Delegation  of  Authority 
Regulations 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rules. 

summary:  The  Surface  Transportation 
Board  (Board)  is  revising  its  delegations 
of  authority  to  authorize  the  Chairman 
to  t^ke  necessary  actions  in  emergency 
situations  when  the  Chairman  is  the 
only  Board  member  reasonably 
available,  and,  if  no  Board  Member  is 
available,  delegates  authority  to  take 
such  actions  to  the  Director  of  the 
Board's  Office  of  Compliance  and 
Enforcement  (OCE). 

EFFECTIVE  DATE:  These  rules  are  effective 
on  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  F.  Clemens,  Jr.,  (202)  565-1573. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1—800- 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  revising  its  delegations  of  authority  at 
49  CFR  1011.4  to  authorize  the 
Chairman  to  take  necessary  actions  in 
emergency  situations  when  the 
Chairman  is  the  only  Board  member 
reasonably  available.  The  delegations  of 
authority,  which  were  most  recently 
revised  in  Revision  of  Delegation  of 
Authority  Regulations,  STB  Ex  Parte  No. 


588  (STB  served  Sept.  25.  2002),  set  out 
the  organization  of  the  Board  and 
procedures  in  processing  cases,  certain 
litigation,  and  informal  opinions. 
Among  other  things,  they  authorize  the 
Chairman.  Vice  Chairman,  and 
designated  staff  to  perform  certain     , 
functions  that  would  otherwise  be 
performed  by  the  entire  Board. 

The  Board  has  broad  economic 
regulatory  responsibility  over  the 
railroad  industry.  Railroads  play  a  vital 
role  in  the  Nation's  security  and 
economic  health.  But  the  operations  of 
rail  carriers  could  be  threatened  or 
disrupted  by  terrorist  activities  or  other 
public  health  or  safety'  emergencies. 
Therefore,  it  is  crucial  that  the  Board 
develop  procedures  to  ensure  that  the 
agency  will  be  able  to  take  necessary 
actions,  within  the  scope  of  its 
authority,  to  address  problems  in  the 
railroad  industry  in  the  event  of 
emergencies. 

Among  the  statutory  responsibilities 
vested  with  the  Board  is  the  ability  to 
direct  preference  or  priority  to  certain 
traffic  during  time  of  war  or  threatened 
war  (49  U.S.C.  11124)  and.  more 
generally,  to  direct  the  handling, 
routing,  and  movement  of  rail  traffic  in 
emergency  situations  (49  U.S.C.  11123). 
In  the  event  of  a  terrorist  attack  or  other 
emergency,  however,  it  is  possible  that 
only  one  agency  member  would  be 
available  to  act  on  a  matter  at  any  given 
time.  To  address  this  contingency,  the 
Board  is  amending  its  delegations  of 
authority  by  adding  two  new  provisions. 
Under  the  new  regulations,  the  Board  is 
delegating  to  the  Chairman  the  authority 
to  take  necessary  actions  if  the  other 
members  are  unavailable  in  the  event  of 
an  emergency.  Pursuant  to  the  existing 
regulation  at"49  CFR  1011.3(a)(3),  that 
authority  passes  to  the  Vice  Chairman  if 
the  Chairman  is  unavailable,  and  to  the 
remaining  Member  if  bpth  the  Chairman 
and  the  Vice  Chairman  are  unavailable. 
The  Board  is  also  revising  its 
delegations  of  authority  at  49  CFR 
1011.7,  so  that  the  Director  of  OCE 
would  have  the  authority  to  issue  orders 
under  49  U.S.C.  11123  and  11124  if  no 
Board  Member  is  available. 

Because  these  changes  relate 
primarily  to  rules  of  agency 
organization,  procedure,  or  practice,  and 
because  advance  notice  and  opportunity 
for  public  comment  on  the  matter  would 
be  impracticable  given  the 
circumstances  prevailing  today,  we  find 
good  cause  to  dispense  with  such  notice 
and  comment.  See  5  U.S.C.  553(b)(B). 
Moreover,  we  find  good  cause  for 
making  these  rules  effective  on  less  than 
30  days'  notice  under  5  U.S.C.  553(d). 
so  that  these  changes  will  become 
effective  on  February  14,  2003. 
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Copies  of  the  Board's  decision  may  be 
purchased  from  Da-2-Da  Legal  Copy 
Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  HRS  at  1-800-877- 
8339)  or  visiting  Suite  405. 1925  K 
Street,  NfW.,  Washington,  DC  20006. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  Board  procedures 
adopted  in  Implementation  of  the 
Regulatory  Flexibility  Act,  STB 
Administrative  Matter  No.  3,  STB 
Issuance  No.  52  (STB  served  Nov.  8, 
2002),  the  Board  certifies  that  the 
amended  rule  adopted  in  this  case  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  amended  delegations  of 
authority  relate  primarily  to  rules  of 
agency  organization,  procedure,  or 
practice,  and  are  designed  simply  to 
ensure  continuity  in  carrying  out 
necessary  functions  in  the  event  of  an 
emergency. 

List  of  Subjects  in  49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 

Decided:  February  14,  2003. 

By  the  Bbard,  Chairman  Nober.  Vice 
Chairman  Burites.  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Surface  Transportation 
Board  amends  part  1011  of  title  49. 
chapter  X,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1011— BOARD  ORGANIZATION; 
DELEGATIONS  OF  AUTHORITY 

1.  The  authority  citation  for  part  1011 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  31  U.S.C.  9701:  49 
U.S.C.  701,  721,  11123,  11124,  11144,  14122, 
and  15722. 

2.  Amend  §  1011.4  by  adding  a  new 
paragraph  (a)(9)  to  read  as  follows: 

§  1 0il .4    Delegations  to  individual  Board 
Members. 

(a)*   *   • 

(9)  Authority  to  act  alone  to  take 
necessary  actions  in  emergency 
situations  when  the  Chairman  is  the 


only  Board  member  reasonably 

available. 

***** 

3.  Amend  §  1011.7  by  adding  a  new 
paragraph  (c)(5)  to  read  as  follows: 

§  1 011 .7    Delegations  of  auttrarity  by  the 
Board  to  specific  offices  of  ttw  Board. 

***** 

(c)*   *   * 

(5)  Issue  orders  by  the  Director  in  an 
emergency  under  49  U.S.C.  11123  and 
11124  if  no  Board  ^lember  is  reasonably 
available. 

(FR  Doc.  03-4300  Filed  2-24-03;  8:45  am) 
BILUNG  CODE  491S-0a-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-2307-01;  I.D. 
021903A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslia;  Species  in  the  Rock 
soie/Flathead  sole/"Other  flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  in  Bering  Sea  and  Aleutian 
Islands  Management  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  species  in  the  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
interim  2003  halibut  bycatch  allowance 
specified  for  the  trawl  rock  sole/flathead 
sole/"other  flatfish"  fishery  category  in 
the  BSAI. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A. l.t.), February  18,  2003,  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  for 
the  BSAI,  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  die  Groundfish  Fishery  of  the 


Bering  Sea  emd  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  interim  2003  halibut  bycatch 
allowance  specified  for  the  trawl  rock 
sole/flathead  sole/"other  flatfish" 
fishery  category  in  the  BSAI  is  195 
metric  tons  as  established  by  the  interim 
2003  harvest  specifications  for 
Groundfish  of  the  BSAI  (67  FR  78739, 
December  26,  2002). 

In  accordance  with 
§679.21(e)(7)(ii)(B),  the  Administrator, 
Alaska  Region,  NMFS,  has  determined 
that  the  amount  of  the  interim  2003 
halibut  bycatch  allowance  specified  for 
the  trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  in  the  BSAI 
will  be  caught.  Consequently,  NMFS  is 
closing  directed  fishing  for  species  in 
the  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  by  vessels 
using  trawl  gear  in  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
piusuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  as  such  requirement 
is  contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
interim  2003  halibut  bycatch  allowance, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  19,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-4330  Filed  2-19-03;  4:34  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

29  CFR  Parts  403  and  408 

RIN1215-AB34 

Labor  Organization  Annual  Financial 
Reports;  Extension  of  Comment  Period 

AGENCY:  Office  of  Labor-Management 
Standards,  Employment  Standards 
Administration,  Department  of  Labor. 
ACHON:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
period  for  comments  on  the  proposed 
rule  published  on  December  27,  2002 
(67  FR  79280).  That  proposed  rule 
would  revise  the  annual  financial 
reports  labor  organizations  are  required 
to  file  under  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959,  as 
amended.  The  comment  period,  which 
was  to  expire  on  February  25,  2003,  is 
extended  30  days  to  March  27,  2003.  In 
addition,  further  information  on  the 
proposed  revision  of  the  reporting  forms 
will  be  added  to  4he  rulemaking  record 
and  made  available  to  the  public. 
DATES:  Comments  on  the  proposed  rule 
published  on  December  27,  2002  (67  FR 
79280)  must  be  received  on  or  before 
March  27,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
Victoria  A.  Lipnic,  Assistant  Secretary 
for  Employment  Standards,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-5605, 
Washington,  DC  20210. 

All  commenters  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  slow  and  erratic  due  to 
the  ongoing  concerns  involving  anthrax 
contamination.  All  conunenters  must 
take  this  into  consideration  when 
preparing  to  meet  the  deadline  for 
submitting  comments.  As  a  convenience 
to  commenters,  comments  may  be 
transmitted  by  e-mail  to  FormLM2- 
comments@dol-esa.gov  or  by  facsimile 
(FAX)  machine  to  (202)  693-1340.  To 


assure  access  to  the  FAX  equipment, 
only  comments  of  five  or  fewer  pages 
will  be  accepted  via  FAX  transmittal, 
unless  arrangements  are  made  prior  to 
faxing,  by  calling  the  nimiber  below  and 
scheduling  a  time  for  fax  receipt  by 
OLMS. 

It  is  recommended  that  you  confirm 
receipt  of  your  comment  by  contacting 
(202)  693-0122  (this  is  not  a  toll-ft«e 
number).  Individuals  with  hearing 
impairments  may  call  1-800-877-8339 
(TTY/TDD). 

Comments  will  be  available  for  public 
inspection  diuing  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  A.  Lipnic,  Assistant  Secretary 
for  Employment  Standards,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N-5605, 
Washington,  DC  20210,  olms-mail@dol- 
esa.gov,  (202)  693-0122  (this  is  not  a 
toll-free  number).  Individuals  with 
hearing  impairments  may  call  1-800- 
877-8339  (TTYATDD). 

SUPPLEMENTARY  INFOftMATION:  In  the 
Federal  Register  of  December  27,  2002, 
(67  FR  79280)  the  Department  published 
a  notice  of  proposed  rulemaking  that 
would  revise  the  annual  financial 
reporting  forms  that  labor  organizations 
are  required  to  file  under  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959,  as  amendedr(LMRDA). 
Interested  persons  were  invited  to 
submit  comments  on  or  before  February 
25,  2003,  60  days  after  the  publication 
of  the  notice. 

Because  of  continuing  interest  in  the 
proposal,  the  Department  has  decided  to 
extend  the  comment  period  for  30  days. 
.  This  extension  will  also  give  the  public 
time  to  review  additional  information 
regarding  the  proposed  revision  of  the 
reporting  forms  that  the  Office  of  Labor- 
Management  Standards  has  made 
available  on  its  Web  site  at  http:// 
www.olms.dol.gov.  (Anyone  who  is 
unable  to  access  this  information  on  the 
Internet  can  obtain  the  information  by 
contactinjg  the  Employment  Standards 
Administration  at  200  Constitution 
Avenue,  NW,  Room  N-5605, 
Washingtcm,  DC  20210.  at  olms- 
mail@dol-esa.gov,  or  at  (202)  693-0122 
(this  is  not  a  toll-free  number). 
Individuals  with  hearing  impairments 
may  call  1-800-877-8339  (TTY/TDD). 


'    Signed  at  Washington.  DC,  this  20th  day  of 

February.  2003. 

Victoria  A.  Lipnic, 

Assistant  Secretary  for  Employment 

Standards. 

IFR  Doc.  03-4400  Filed  2-24-03;  8:45  am] 

BILLING  CODE  4510-CIM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[P At  59-4201  b;  FRL-7448-8] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  Revisions  to  the  Air 
Resource  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State^  of 
Pennsylvania  for  the  piupose  of 
modifying  definitions  related  to  "major 
modification,"  "modification," 
"potential  to  emit,"  "responsible 
official"  and  "secondary  emissions."  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  March  27,  2003, 
ADDRESSES:  Written  conunents  should 
be  addressed  to  Makeba  A.  Morris, 
Chief,  Permits  and  Technical 
Assessment  Branch],  Air  protection 
Division.  Mail  Code  3AP1 1 ,  U.S. 
Environmental  Protection  Agency,  , 

Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
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action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  PO  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  1.  loff,  P.E.,  (215)  814-2166.  or 
by  e-mail  at  ioff.mike@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  iinal 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  January  30,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

[FR  Doc.  03^255  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-370;  MB  Docket  No.  03-36;  RM- 
10431] 

Radio  Broadcasting  Services;  Norfolk, 
NE  and  Woodbine,  lA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
conmients  on  a  petition  for  rulemaking 
filed  by  Harrison  County  Radio, 
requesting  the  allotment  of  Channel 
293A  to  Woodbine,  Iowa,  as  that 
community's  first  local  aural 
transmission  service.  The  proposal  also 
requires  the  reclassification  of  Station 
KEXL,  Channel  294C,  Norfolk, 
Nebraska,  to  specify  operation  on 
Channel  294C0,  pursuant  to 
reclassification  procedures  adopted  by 
the  Commission.  See  Second  Report  and 
Order  in  MM  Docket  98-93  (1998 
Biennial  Regulatory  Review — 
Streamlining  of  RadioTechnical  Rules  in 
Parts  73  and  74  of  the  Commission 's 
Rules),  65  FR  79773  (2000).  An  Order  to 
S/ioiv  Cause  was  issued  to  WJAG,  Inc.. 
licensee  of  Station  KEXL  (RM-10431). 
The  Wodbine,  Iowa,  proposal  requires  a 
site  restriction  4.3  kilometers  (2.7  miles) 


west  of  the  community  at  coordinates 
41-44-03  NL  and  95-45-14  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  31,  2003,  and  reply    . 
comments  on  or  before  April  15,  2003. 
Any  counterproposal  filed  in  this 
proceeding  need  only  protect  Station 
KEXL,  Norfolk,  Nebraska  as  a  Class  CO 
allotment. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner  and  Station  KEXL,  as 
follows:  Russell  G.  Johnson,  Harrison 
County  Radio,  1240  Loomis  Ave.,  Des 
Moines,  lA  50315;  WJAG,  Inc.,  Radio 
Station  KEXL.  309  Braasch  Avenue,  P.O. 
Box  789,  Norfolk.  NE  68701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-36,  adopted  February  5.  2003,  and 
released  February  7,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parfe  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  §§1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73  • 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Woodbine,  Chaimel  293A. 

3.  Section  73.202(b),  the  Table  of  FM 
allotments  under  Nebraska,  is  amended 
by  removing  Channel  294C  and  by 
adding  Channel  294C0  at  Norfolk. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  03-4363  Filed  2-24-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-369,  MB  Docket  No.  03-35,  RR*- 
10646] 

Radio  Broadcasting  Services; 
Florence,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  SSR 
Communications  Incorporated 
proposing  the  allotment  of  Channel 
237A  at  Florence,  South  Carolina,  as 
that  community's  second  FM 
commercial  aural  transmission  service. 
The  coordinates  for  Channel  237A  at 
Florence  are  34-12-00  North  Latitude 
and  79-40-45  West  Longitude.  There  is 
a  site  restriction  7.7  kilometers  (4.8 
miles)  east  of  the  community. 
DATES:  Comments  must -be  filed  on  or 
before  March  31,  2003,  and  reply 
comments  on  or  before  April  15,  2003. 
ADDRESSES:  Federal  Conuniuiications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  SSR 
Communications  Incorporated,  5270 
West  Jones  Bridge  Road,  Norcross,  GA 
30092-1628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-35,  adopted  February  5,  2003,  and 
released  February  7,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
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Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
11,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47.CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7»— RADIO  BROADCAST 
SERVICES 

1.  The  authority  (Station  for  part  73 
continues  to  read  as  follows: 

Aathority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Channel  237A  at 
Florence. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-4364  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47€FR  Part  73 

[DA  03-366;  MB  Docket  No.  02-158,  RM 
10383;  MB  Doclcet  No.  02-159,  RM-10471; 
MB  Docket  No.  02-160,  RM-10472;  MB 
Docket  No.  02-161,  RM-10473;  MB  Docket 
No.  02-162,  RM-10474;  MB  Docket  No.  02- 
163,  RM-10475;  MB  Docket  No.  02-165, 
RM-10477] 

Radio  Broadcasting  Services;  Austin; 
NV;  Baker,  NV;  Battle  Mountain;  NV; 
Elkhart,  KS;  Eureka,  NV;  Faikxi,  NV; 
Moah,UT 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

StiMMARY:  This  document  dismisses 
seven  proposals.  Sierra  Grande 
Broadcasting  filed  petitions  for  rule 
making  proposing  the  allotment  of  (1) 
Channel  263C1  at  Elkhart,  Kansas;  (2) 
Channel  227C  at  Austin,  Nevada;  (3) 
Channel  296C  at  Baker,  Nevada;  (4) 
Channel  231C  at  Battle  Mountain, 
Nevada;  (5)  Channel  300C  at  Eureka, 
Nevada;  (6)  Channel  297C  at  Fallon, 
Nevada;  and  (7)  Channel  234C  at  Moab, 
Utah.  See  67  FR  47502,  July  19,  2002. 
Petitioner  failed  to  file  comments 
reaffinning  its  intention  to  apply  for  the 
specifpd  channel,  if  allotted,  or  a 
motion  was  filed  by  petitioner 
withdrawing  its  proposal.  A  showing  of 
continuing  interest  is  required  before  a 
channel  will  be  allotted.  It  is  the 
Commission's  policy  to  refrain  from 
making  an  allotment  to  a  community 
absent  an  expression  of  interest. 
Therefore,  we  dismiss  the  above- 
mentioned  petitions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-158;  MB 
Docket  No.  02-159;  MB  Docket  No.  02- 
160;  MB  Docket  No.  02-161;  MB  Docket 
No.  02-162;  MB  Docket  No.  02-163;  and 
MB  Docket  No.  02-165,  adopted 
Februaiy  5,  2003,  and  released  February 
7,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-4365  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  6712-01-P  \ 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-368,  MM  Docket  No.  01-225,  RM- 
10253] 

Radio  Broadcasting  Services; 
Hartshome,  OK 

AGENCY:  Federal  Commimications 
Commission.  >  . 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  This  document  dismisses  a 
pending  petition  for  rulemaking  to  add 
an  FM  allotment  in  Hartshome, 
Oklahoma.  The  Commission  had 
requested  comment  on  a  petition  filed 
by  Maurice  Salsa,  proposing  the 
allotment  of  Channel  252A  at 
Hartshome,  Oklahoma.  See  66  FR 
48108,  September  18,  2001.  The 
petitioner  filed  comments  in  support  of 
the  proposal.  No  other  conunents  were 
received.  On  January  14,  2003, 
petitioner  filed  a  request  for  dismissal  of 
its  pending  petition.  This  document 
grants  that  request,  dismissing  the 
petition  and  terminating  the  proceeding. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
The  address  of  the  petitioner  is  as 
follows:  Maurice  Salsa,  5615  Evergreen 
Valley  Drive,  Kingwood,  Texas  75345. 
F6R  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-225, 
adopted  Febraary  5,  2002,  and  released 
Febmary  7,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
.  20554,  telephone  (202)  863-2893. 
Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-4368  Filed  2-24-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-367,  Docket  No.  02-125,  RM-10447] 

Radio  Broadcasting  Services;  Sutton, 
NE 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  This  document  dismisses  a 
pending  petition  for  rulemaking  to  add 
an  FM  allotment  in  Sutton,  Nebraska. 
The  Commission  had  requested 
comment  on  a  petition  filed  by  Sutton 
Radio  Company,  proposing  the 
allotment  of  Cbannel  278C2  at  Sutton, 
Nebraska.  See  67  FR  41364,  June  18. 
2002.  The  petitioner  filed  comments  in 
support  of  the  proposal.  No  other 
comments  were  received.  On  November 
5,  2002,  petitioner  filed  a  request  for 
dismissal  of  its  pending  petition.  This 
document  grants  that  request, 
dismissing  the  petition  and  terminating 
the  proceeding. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont.  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-125, 
adopted  February  5,  2002,  and  released 
February  7,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  tbe  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 

Federal  Communii:ations  Cummission. 

|ohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Madia 
Bureau. 

|FR  Doc.  03-4369  Filed  2-24-03;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

I 

RIN  1018-AI48 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Arizona  Distinct 
Population  Segment  of  the  Cactus 
Ferruginous  Pygmy-owl  (Glaucidium 
brasilianum  cactorum) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
extension  of  the  public  comment  period 
for  the  proposal  to  designate  critical 
habitat  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  Arizona  distinct  population 
segment  of  the  cactus  ferruginous 
pygmy-owl  (Glaucidium  brasilianum 
cactorum),  and  for  the  draft  economic 
analysis  for  the  proposed  designation. 
We  are  extending  the  comment  period 
for  the  proposal  and  for  the  draft 
economic  analysis  to  allow  all 
interested  parties  additional  time  to 
provide  cctmments.  Comments 
previously  submitted  need  not  be 
resubmitted,  because  they  will  be 
incorporated  into  the  public  record  as 
part  of  this  extended  comment  period, 
and  will  be  fully  considered  in  the  flnal 
rule. 

DATES:  We  wilt  accept  comments  on 
both  the  proposed  critical  habitat 
designation  and  the  draft  economic 
analysis  until  April  25,  2003. 

ADDRESSES:  Send  comments  and 
information  concerning  the  proposed 
critical  habitat  designation  and  draft 
economic  analysis  to  the  Field 
Supervisor.  Arizona  Ecological  Services 
Office,  2321  West  Royal  Palm  Road, 
Suite  103,  Phoenix,  AZ  85021.  You  also 
may  send  written  comments  by 
facsimile  to  602/242-2513.  For 
instructions  on  submitting  comments  by 
electronic  mail  (e-mail),  see  Public 
Comments  Solicited  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

You  may  obtain  a  copy  of  the  draft 
economic  analysis  on  the  Internet  at 
http://arizonaes.fws.gov/cactus.htm,  or 
you  may  write  the  Field  Supervisor  at 
the  above  address,  or  call  602/242-0210 
to  have  a  copy  mailed  to  you  or  made 
available  for  you  to  pick  up  at  the 
address  above.  Comments  and  materials 
received  will  be  available  for  public 


inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Spangle,  Field  Supervisor  (see 
ADDRESSES),  at  telephone  602/242-0210; 
or  by  facsimile  at  602/242-2513. 

SUPPLEMENTARY  INFORMATION:  Our 

proposal  to  designate  critical  habitat  for 
the  Arizona  distinct  population  segment 
of  the  cactus  ferruginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum) 
(pygmy-owl)  was  published  on 
November  27,  2002  (67  FR  71032).  In 
the  November  proposal  we  also 
announced  the  availability  of  the  draft 
economic  analysis  for  the  proposed 
designation  of  critical  habitat.  The 
current  comment  period  on  these  two 
documents  is  scheduled  to  close  on 
February  25,  2003. 

A  court  order  issued  on  September  21, 
2001,  vacated  the  critical  habitat 
established  previously  for  the  pygmy- 
owl  and  remanded  the  previous 
designation  to  us  for  preparation  of  a 
new  analysis  of  the  econohiic  and  other 
effects  of  the  designation  (National 
Association  of  Home  Builders  et  al.  v. 
Norton,  Civ.  No.  00-903-PHX-SRB). 
The  proposed  designation  that  we 
published  in  November  of  2002  totals 
approximately  488,863  hectares  (ha) 
(1.208,000  acres  (ac))  in  portions  of 
Pima  and  Pinal  Counties,  Arizona,  and 
includes  approximately  9  percent  of  the 
recognized  historical  range  of  the 
pygmy-owl  in  Arizona. 

On  February  3,  2003,  the  United 
States  District  Court  for  the  District  of 
Arizona  ordered  us  to  extend  the 
comment  period  to  allow  the  Plaintiffs 
and  Intervenors  in  National  Home 
Builders  Association  v.  Norton,  Civ.  No. 
00-0903-PHX-SRB  (D.  Az.),  60 
additional  days  to  review  and  comment 
on  materials  used  by  us  to  develop  our 
critical  habitat  determination  for  the 
pygmy-owl.  Therefore,  we  are  extending 
the  public  comment  period  for  60  days, 
until  April  25.  2003. 

Public  Comments  Solicited 

We  are  extending  the  comment  period 
in  order  to  accept  the  best  and  most 
current  scientific  and  commercial  data 
available  regarding  the  proposed  critical 
habitat  designation  for  the  pygmy-owl 
and  the  draft  economic  analysis  of  the 
proposal.  The  Public  Comments 
Solicited  section  of  the  preamble  to  our 
proposed  rule  includes  a  list  of  topics 
for  which  we  are  particularly  seeking 
comments.  Previously  submitted 
comments  need  not  be  resubmitted.  You 
may  submit  written  comments  by  any  of 
several  methods: 


You  may  mail  or  hand-deliver  written 
comments  to  tbe  Field  Supervisor, 
Arizona  Ecological  Services  Office  (see 
ADDRESSES  section).  Hand  deliveries 
must  be  made  during  normal  business 
hoius. 

You  may  send  comments  by  e-mail  to 
cfpo_habitat@fws.gov.  If  you  submit 
comments  by  e-mail,  please  submit 
them  as  an  ASCII  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  a  return 
address  in  your  e-mail  message. 

You  may  send  -written  comments  by 
facsimile  to  602/242-2513. 

Prior  to  making  a  final  determination 
on  this  proposed  rule,  we  will  take  into 
consideration  all  relevant  comments 
and  additional  information  received 
during  the  comment  period.  You  may 
inspect  comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  preparation  of 
the  proposal  to  designate  critical 
habitat,  by  appointment  during  normal 
business  hours  at  ovu  office  listed  in  the 
ADDRESSES  section. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  February  20,  2003. 
Julie  A.  MacDonald, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  03-4539  Filed  2-24-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030210027-3027-01;  I.D. 
012103E] 

RIN  0648-AO35 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  37  to 
the  Northeast  Multispecies  Fishery 
Management  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for    ' 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  measures  contained 
in  Framework  Adjustment  37 
(Framework  37)  to  the  Northeast 
Multispecies  Fishery  Management  Plan ' 


(FMP)  to  eliminate  the  Year-4  default 
measure  for  whiting  in  both  stock  areas; 
reinstate  the  Cultivator  Shoal  whiting 
fishery  (CSWF)  season  through  October 
31;  eliminate  the  10-percent  restriction 
on  red  hake  incidental  catch  in  the 
CSWF;  adjust  the  incidental  catch 
allowances  in  Small  Mesh  Areas  1  and 
2  so  that  they  are  consistent  with  those 
in  the  Cape  Cod  Bay  raised  footrope 
trawl  fishery;  clarify  the  transfer-at-sea 
provisions  for  small-mesh  multispecies 
for  use  as  bait;  and  slightly  modify  the 
Cape  Cod  Bay  raised  footrope  trawl 
fishery  area. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  27, 
2003. 

ADDRESSES:  Copies  of  the  Framework  37 
document,  its  Regulatory  Impact  Review 
(RIR),  the  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  and  supplement  to  the 
IRFA  prepared  by  NMFS  ,  the 
Environmental  Assessment,  and  other 
supporting  dociunents  for  the 
framework  adjustment  are  available 
from  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2,  . 
Newbiuyport,  MA  01950.  These 
documents  are  also  available  online  at 
http://www.nefmc.org. 

"This  action  is  also  based  upon 
analyses  conducted  in  support  of 
Amendment  12  to  the  FMP.  Copies  of 
the  Amendment  12  document,  its  RIR, 
IRFA  and  the  July  1,  1999,  supplement 
to  the  IRFA  prepared  by  NMFS,  the 
Final  Supplemental  Environmental 
Impact  Statement  (FSEIS),  and  other 
supporting  documents  for  Amendment 
12  are  available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Coimcil,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
The  Final  Regulatory  Flexibility 
Analysis  for  Amendinent  12  consisted 
of  the  IRFA,  public  comments  and 
responses  contained  in  the  final  rule 
implementing  Amendment  12  (65  FR 
16766,  March  29.  2000),  and  the 
summary  of  impacts  and  alternatives  in 
that  final  rule. 

Written  comments  on  the  proposed 
rule  should  be  sent  to  Patricia  A. 
Kurkul,  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburii  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Framework  37." 
Comments  may  also  be  sent  via    , 
facsimile  (fax)  to  (978)  281-9135. 
Conunents  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272. 


SUPPLEMENTARY  INFORMATION: 

Amendment  12  was  developed  to 
address  the  overfished  condition  of  red 
hake  and  the  southern  stock  of  whiting, 
to  reduce  fishing  mortality  on  northern 
whiting,  which  was  approaching  an 
overfished  condition,  and  to  establish 
management  measures  for  offshore  hake. 
The  final  rule  implementing 
Amendment  12,  which  was  partially 
approved  by  NMFS  on  behalf  of  the 
Secretary  of  Commerce  on  September  1 ,  • 
1999,  was  published  on  March  29,  2000 
(61  FR  16766),  and  became  effective  on 
April  28,  2000.  The  New  England 
Fishery  Management  Council  (Council) 
intended  for  the  measures  in 
Amendment  12  to  achieve  the  target 
fishing  mortality  rates  (F)  for  whiting 
within  4  years  of  implementation  and  to 
rebuild  whiting  and  red  hake  stocks 
within  10  years. 

Under  Amendment  12,  fishing  with 
small  mesh  is  regulated  in  the  North 
Atlantic  region  through  the 
establishment  of  three  large  "Regulated 
Mesh  Areas."  In  the  Gulf  of  Maine/ 
Georges  Bank  (GOM/GB)  Regulated 
Mesh  Area,  vessels  may  fish  for  whiting 
with  nets  that  have  less  than  the 
minimum  mesh  size  of  6-inch  (15.24- 
cm)  diamond  mesh  or  6.5-inch  (16.51- 
cm)  square  mesh  when  participating  in 
certain  exempted  fisheries.  The  GOM/ 
GB  exempted  fisheries  for  whiting 
include:  The  Small  Mesh  Northern    ,     " 
Shrimp  Fishery,  the  CSWF,  the  Small 
Mesh  Area  1 /Small  Mesh  Area  2 
Exemptions,  and  the  Raised  Footrope 
Trawl  Whiting  Fishery.  The  CSWF  has 
a  3-inch  (7.62-cm)  minimum  mesh  size, 
and  the  Raised  Footrope  Trawl  Whiting 
Fishery  has  a  2.5-inch  (6.35-cm) 
minimum  mesh  size.  In  the  Southern- 
New  England  Regulated  Mesh  Area, 
vessels  are  exempt  from  the  minimum 
mesh  size  requirement  throughout  the 
area  when  fishing  for  exempted  species, 
which  include  whiting  and  offshore 
hake.  Finally,  in  the  Mid-Atlantic 
Regulated  Mesh  Area,  vessels  may  fish 
for  whiting  and  offshore  hake  with  nets 
of  mesh  less  than  the  minimum  size 
when  not  fishing  under  a  multispecies 
day-at-sea  (DAS),  provided  that  the 
vessel  does  not  pbssess  or  land 
regulated  multispecies. 

Amendment  12  includes  three 
possession  limits,  depending  upon  the 
minimum  mesh  size  used.  Vessels  may 
possess  and  land  up  to  a  combined  total 
of  3,500  lb  (1,588  kg)  of  whiting  and 
offshore  hake  when  fishing  with  mesh 
less  than  2.5  inches  (6.35  cm).  Vessels 
may  possess  and  land  up  to  a  combined 
total  of  7.500  lb  (3,402  kg)  of  whiting 
and  offshore  hake  when  fishing  with 
mesh  equal  to  or  greater  than  2.5  inches 
(6.35  cm)  and  less  than  3.0  inches  (7.62 
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cm).  Vessels  may  possess  and  land  up 
to  a  combined  total  of  30,000  lb  (13.608 
kg)  of  whiting  and  offshore  hake  when 
fishing  with  mesh  equal  to  or  greater 
than  3.0  inches  (7.62  cm).  These 
possession  limits  were  intended  to 
provide  an  incentive  for  vessels  to 
utilize  the  larger  3-inch  (7.62-cm)  mesh 
when  fishing  for  whiting  to  minimize 
the  catch  of  small  whiting.  Because  red 
hake  is  primarily  an  incidental  species 
caught  in  whiting  and  other  small-mesh 
fisheries,  the  measures  to  protect 
whiting  are  expected  to  simultaneously 
protect  red  hake.  Offshore  hake,  a 
species  similar  to  whiting,  was  included 
in  the  management  measures  to  provide 
basic  protection  for  the  species  and  to 
ensure  that  misidentification  of  offshore 
hake  is  accounted  for. 

Amendment  12  established  the 
Whiting  Monitoring  Committee  (WMC) 
to  review  the  effectiveness  of 
management  measures  and  to 
recommend  adjustments.  Such  reviews 
occur  annually,  beginning  in  2001.  The 
Council  expected  that  the  measures  in 
Years  1,2,  and  3  would  reduce 
eJcploitation  by  at  least  50  percent  of  the 
required  amount  and  that  annual 
adjustments  would  indicate  whether 
further  management  measures  were 
needed.  To  ensure  attainment  of  the 
FMP's  mortality  objectives,  the  default 
measures  were  developed  for  Year  4. 
The  Council  expected,  and  Amendment 
12  specified,  that  the  WMC  would  meet 
during  the  third  year  to  determine 
whether  the  Year  4  default  measures 
would  be  necessary.  Furthermore, 
during  the  third  year,  and  based  upon 
the  effectiveness  of  the  first  three  years 
of  management,  the  WMC  was  charged 
with  considering  and  recommending,  if 
appropriate,  small-mesh  multispecies 
measures  for  Year  4,  other  than  the 
default  measures,  to  achieve  the  F 
targets. 

The  Year  4  default  measures  would 
prohibit  vessels  from  using  nets  with 
mesh  size  less  than  3  inches  (7.62  cm) 
(square  or  diamond)  in  most  fisheries 
operating  within  the  three  Regulated 
Mesh  Areas  in  New  England  and  Mid- 
Atlantic  waters  and  impose  a  10,000-lb 
(4,536-kg)  combined  possession  limit  in 
most  fisheries  on  whiting  and  offshore 
hake.  In  addition,  the  existing 
possession  limit  for  whiting  and 
offshore  hake  in  the  Small  Mesh 
Northern  Shrimp  Fishery  would  be 
reduced  from  an  amount  equal  to  the 
total  weight  of  shrimp  on  board  (not  to 
exceed  3,500  lb  (1,588  kg))  to  100  lb 
(45.3  kg).  Under  the  regulations  that 
implement  Amendment  12,  these 
measures  would  become  effective  May 
1,  2003,  unless  superseded  by  revised 
measures. 


The  analyses  in  Amendment  1 2 
indicated  that  substantial  negative 
economic  and  social  impacts  would  be 
likely  to  result  from  implementing  the 
Year-4  default  measure.  The  default 
measure  would  be  expected  to  generate 
large  losses  of  not  only  small-mesh 
multispecies,  but  also  other  small  mesh 
species,  such  as  squid.  Shinnecock,  NY, 
would  be  projected,  to  experience  the 
largest  reductions  in  landings  of  all 
species  combined  from  the  Year  4 
default  measure  (39.4  percent),  followed 
by  Greenport,  NY  (36.7  percent).  Point 
Judith,  RI  (32.8  percent),  Montauk,  NY 
(25.9  percent),  Gloucester,  MA  (16.4 
percent),  Portland,  ME  (14.8  percent), 
Provincetown,  MA  (11.5  percent).  Cape 
May,  NJ  (9.7  percent).  Point  Pleasant.  NJ 
(8.0  percent),  and  Belford,  NJ  (7.2 
percent).  Although  Connecticut  ports 
could  not  be  analyzed  due  to  data 
limitations,  it  is  likely  that  the  default 
measure  would  produce  similar  impacts 
in  the  ports  of  Stonington  and  New 
London. 

In  September  2002,  the  WMC  released 
the  2002  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  small- 
mesh  multispecies,  which  represents 
the  WMC's  third  year  review  and 
includes  recommendations  regarding 
the  Year  4  default  measure  (see 
Appendix  I  to  Framework  37).  The 
WMC  determined  that  the  fishing 
mortality  objectives  of  Amendment  12 
appear  to  have  been  achieved,  based  on 
the  evaluation  of  relative  exploitation 
indices  as  a  proxy  for  fishing  mortality. 

The  northern  stock  of  whiting  (as  well 
as  the  northern  stock  of  red  hake)  is 
considered  to  be  "rebuilt,"  or  above  its 
target  biomass  level  according  to  the 
Amendment  12  overfishing  definition. 
The  relative  exploitation  of  northern 
whiting  is  far  below  the  target  value  that 
the  WMC  set  as  a  proxy  for  FMSY.  so 
overfishing  is  not  thought  to  be 
occurring  (see  Table  19,  p. 31  of  the 
SAFE  Report).  The  current  relative 
exploitation  index  is  only  11  percent  of 
the  WMC's  FMSY  proxy."  With  respect 
to  management  thresholds,  targets,  and 
biological  objectives,  exploitation  of  the 
northern  stock  of  whiting  could  be 
increased.  The  WMC  concluded, 
therefore,  that  the  Year  4  default 
measure  is  not  necessary  to  further 
reduce  effort  on  the  northern  stock  of 
whiting. 

The  southern  stock  of  whiting  is  not 
considered  to  be  in  an  overfished 
condition,  according  to  the  Amendment 
12  overfishing  definition  based  on  a  3- 
year  moving  average  of  the  trawl  survey, 
index.  The  3-year  moving  average  of  the 
trawl  survey  index  increased  from  0.63 
in  1998  to  1.27  in  2001.  Currently,  the 
stock  is  at  71  percent  of  its  biomass 


target.  The  relative  exploitation  of 
southern  whiting  is  below  the  target 
value  that  the  WMC  set  as  a  proxy  for 
a  target  fishing  mortality  rate  (see  Table 
19.  p.31  of  the  SAFE  Report),  so 
overfishing  is  not  thought  to  be 
occurring  on  the  southern  stock.  The 
current  relative  exploitation  index  is  47 
percent  of  the  WMC's  target  for  this 
stock.  While  the  information  that  the 
WMC  evaluated  suggests  that 
exploitation  could  increase  in  the 
southern  area,  this  stock  has  not  yet 
rebuilt  to  its  target  level,  so  increases  in 
exploitation  are  not  recommended. 
Perceptions  about  the  current  biomass 
status  of  the  southern  stock  hinge  on  a 
very  high  autumn  2001  survey  value, 
which  increased  the  3-year  moving 
average  above  the  overfishing  definition 
biomass  threshold.  It  is  too  early  to 
conclude  whether  the  high  survey  value 
in  autumn  2001  is  a  product  of  survey 
variability  or  a  true  indication  of 
increasing  biomass  in  the  southern  area. 
Several  additional  survey  points  will  be 
necessary  to  make  such  a  determination. 
Although  the  WMC  does  not  support 
increasing  whiting  exploitation  in  the 
southern  area,  it  agrees  that  the  Year  4 
default  measure  is  not  necessary  to 
further  reduce  effort.  , 

Northeast  multispecies  regulations, 
including  those  for  small-mesh 
multispecies.  are  such  that  Council 
action  (through  a  framework  adjustment 
or  amendment)  is  required  to  prevent 
the  Year  4  default  measure  from 
becoming  effective  on  May  1.  2003.  in 
both  the  northern  and  southern  stock 
areas.  In  preparation  for  the  third  year 
review  by  the  WMC  and  in  anticipation 
of  an  action  to  address  the  default 
measure,  the  Council  approved  the 
following  motion  at  its  March  19-20, 
2002,  meeting: 

That  the  CouncJ]  initiate  a  framework 
adjustment  process  to  develop  a 
management  stfategy  that  responds  to 
the  Year  4  management  measures 
contained  in  the  whiting  plan  and 
allows  for  potential  development  of  new 
whiting  fishing  areas. 

The  WMC  presented  its  findings  and 
recommendations  to  the  Council  at  the 
September  10-12,  2002,  meeting,  which 
was  the  first  meeting  for  Framework  37. 
(The  WMC's  findings  and 
recommendations  can  be  found  in  their 
entirety  in  Appendix  I  to  the  Framework 
37  document.) 

The  purpose  of  this  framework 
adjustment  is  to  eliminate  the  Year  4 
default  measure  in  both  whiting  stock 
areas  and  to  implement  FMP 
adjustments  to  allow  for  moderate 
increases  in  effort  on  small-mesh 
multispecies  in  the  northern  stock  area. 
This  adjustment  is  necessary  because 


current  regulations  specify  that  the  Year 
4  default  measure  will  become  effective 
in  both  stock  areas  on  May  1,  2003, 
unless  a  Council  action  modifies  or 
eliminates  it. 

This  proposed  rule  would  also 
reinstate  the  CSWF  season  through 
October  31;  eliminate  the  10-percent 
restriction  on  red  hake  incidental  catch 
in  the  CSWF;  adjust  the  incidental  catch 
allowances  in  Small  Mesh  Areas  1  and 
2  so  that  they  are  consistent  with  those 
in  the  Cape  Cod  Bay  raised  footrope 
trawl  fishery;  clarify  the  transfer-at-sea 
provisions  for  small-mesh  multispecies 
for  use  as  bait;  smd  slighUy  modify  the 
Cape  Cod  Bay  raised  footrope  trawl 
fishery  area. 

Prior  to  Amendment  12,  the  season 
for  the  CSWF  was  June  15-October  31. 
Amendment  12  shortened  the  season  to 
September  30  as  an  effort  reduction 
measure.  This  action  would  reinstate 
the  month  of  October  to  the  CSWF, 
which  would  provide  increased 
economic  opportunity  for  participating 
vessels.  Further  discussion  occurs  in  the 
Classification  section,  below. 

Currently,  participants  in  the  CSWF 
are  limited  in  terms  of  their  red  hake 
landings  to  10  percent  by  weight  of  all 
other  fish  on  board.  According  to  the 
WMC,  there  is  no  biological  reason  to 
restrict  the  catch  of  red  hake  at  this 
time.  The  current  restriction  on  red  hake 
landings  may  cause  discards  in  the 
CSWF.  Because  of  market  limitations,  it 
is  imlikely  that  the  proposed  action 
would  encourage  directed  fishing  on  red 
hake.  This  action  also  would  simplify 
and  improve  the  consistency  of 
regidations  for  exempted  fisheries  in  the 
northern  stock  area  since  no  other 
exempted  small  mesh  fishery  in  the 
northern  area  includes  such  a  restriction 
on  red  hake  landings. 

Three  of  the  four  exempted  whiting 
fisheries  in  the  northern  area  currently 
require  the  use  of  a  raised  footrope  trawl 
to  minimize  bycatch  of  groundfish. 
However,  the  incidental  catch 
allowances  for  these  three  fisheries  are 
not  consistent  with  each  other.  The 
incidental  catch  allowances  for  the  Cape 
Cod  Bay  raised  footrope  trawl  fishery 
were  established  to  discourage  vessels 
from  rigging  their  gear  improperly  and 
allowing  it  to  fish  on  the  ocean  bottom. 
As  a  result,  bottom-dwelling  species, 
such  as  lobster  and  monkfish,  are 
prohibited  in  the  Cape  Cod  Bay  raised 
footrope  trawl  fishery.  Because  Small 
Mesh  Areas  1  and  2  require  the  raised 
footrope  trawl,  the  Council  felt  it 
appropriate  to  allow  the  same  incidental 
catch  species  for  Small  Mesh  Areas  1 
and  2  and  to  provide  the  same 
incentives  for  fishing  the  required  gear 
properly.  Specifically,  monkfish, 


lobster,  ocean  pout,  and  sculpin  would 
no  longer  be  allowed  to  be  taken  as 
incidental  catch  in  Small  Mesh  Areas  1 
and  2.  The  following  species  would  be 
the  only  allowable  incidentally  caught 
species  in  these  areas:  Red  hake,  squid, 
butterfish,  mackerel,  dogfish,  herring, 
and  scup. 

Clarification  of  the  transfer  at  sea 
provisions  for  small-mesh  multispecies 
represents  the  status  quo  for  vessels  that 
are  currently  engaged  in  this  activity. 
Vessels  would  be  allowed  to  transfer 
500  lb  (226.8  kg)  of  whiting  and 
imlimited  amounts  of  red  hake  at  sea  for 
use  as  bait. 

The  slight  area  modification  to  the 
Cape  Cod  Bay  raised  footrope  trawl 
fishery  would  provide  Provincetown 
fishermen  with  improved  access  to  this 
fishery  in  times  of  inclement  and 
unpredictable  weather,  thereby 
promoting  the  safety  of  the 
Provincetown  vessels,  which  tend  to  be 
smaller  and  older  than  vessels  from 
other  ports.  Specifically,  the  southern 
boundary  of  the  area  would  move  from 
the  Loran  44100  line  to  the  42°  N. 
latitude  line,  creating  a  "lee"  by 
opening  a  triangle-shaped  area  totaling 
5.5  square  miles. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  In  addition,  NMFS,  in 
consultation  with  the  Council,  prepared 
a  supplement  to  the  IRFA,  which 
includes  further  information  considered 
by  the  Council  related  to  the  decision  on 
whether  or  not  to  propose  a  change  to 
the  CSWF  possession  limit.  A 
description  of  the  reasons  why  this 
action  is  being  considered,  and  the 
objectives  of  and  legal  basis  for  this 
action  are  contained  at  the  begiiming  of 
this  section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble.  There 
are  no  new  recordkeeping  or  reporting 
requirements  proposed  in  this  rule. 
There  are  no  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  All  vessels  impacted  by  this 
rulemaking  are  considered  to  be  small 
entities;  therefore,  there  are  no  impacts    . 
resulting  from  the  effects  of 
disproportionality  between  large  and 
small  entities.  A  summary  of  the 
analysis  follows: 

NMFS  and  the  Council  prepared  an 
economic  analysis  for  Amendment  12, 
which  indicated  that  implementation  of 
the  amendment,  including  the 
restrictive  Year  4  default  measures, 
would  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  Since  costs  of  individual  vessel 
operations  were  not  available,  gross 
revenues  were  used  as  a  proxy  for 
profitability  The  analysis  indicated  that 
1,156  participating  small  entities 
reported  landings  of  one  or  more 
combined  pounds  of  whiting,  red  hake, 
and  offshore  hake  during  the  calendar 
years  1995  to  1997.  The  management 
measures  proposed  for  Years  1-3  were 
estimated  to  "substantially"  reduce 
gross  revenues  from  all  species  for  81 
vessels.  If  the  default  measures  were  to 
be  implemented.  222  vessels  would  be 
'  likely  to  experience  a  substantial 
reduction  in  annual  gross  revenues. 

Framework  adjustment  37  proposes  to 
eliminate  the  Year  4  default  measures 
for  small-mesh  midtispecies  in  both  the 
northern  and  southern  whiting,  stock 
areas,  and  to  adjust  measures  to  allow 
increased  opportunities  to  fish  for 
smaU-mesh  multispecies  in  the  northern 
area.  A  summary  of  the  economic 
impacts  of  the  measures  to  be 
substituted  for  the  Year  4  default 
measures  follow. 

Impacts  of  Reinstating  the  CSWF  Season 

Adjustments  to  measures  in  the  CSWF 
increase  economic  opportunities  for 
affected  entities.  An  average  of  16 
vessels  participated  in  the  CSWF  from 
1995-2001;  25  vessels  participated  in 
the  fishery  dining  2001.  Reinstating 
October  to  the  CSWF  season  would  have 
beneficial  economic  effects  for  vessels 
that  had  traditionally  prosecuted  the 
fishery  during  October  and  would 
increase  economic  opportunity  for  other 
vessels  that  are  able  to  participate. 
Maintaining  the  current  CSWF  season 
(through  September  30}  would  result  in 
fewer  opportunities  to  harvest  whiting 
and  lost  economic  opportunities  for 
fishermen  who  otherwise  would 
participate  in  the  CSWF. 

Impacts  of  Eliminating  the  Restriction 
on  Red  Hake  Incidental  Catch 
Allowance  in  the  CSWF 

'  Landings  data  for  red  hake  do  not 
indicate  that  the  current  incidental 
catch  allowance  is  a  constraint  to 
increased  retention  of  red  hake. 
Elimination  of  the  red  hake  incidental 
catch  allowance  in  the  CSWF  would 
permit  vessels  to  increase  trip  profits  on 
the  occasions  where  the  current 
incidental  catch  allowance  would  be 
exceeded.  For  this  reason,  removal  of 
the  incidental  catch  allowance  would 
not  be  likely  to  result  in  any  market 
effects  but  would  permit  vessels  to 
increase  trip  income  on  the  occasions 
where  the  current  allowance  would  be 
exceeded. 
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Impacts  of  Modifying  Incidental  Catch 
Allowances  for  Small  Mesh  Areas  1  and 
2 

The  proposed  modifications  to  the 
incidental  c^tch  allowances  in  Small 
Mesh  Areas  1  and  2  may  have  some 
negative  economic  impacts  since 
monkfish  and  lobster  would  be 
prohibited  (78  vessels  fished  in  Small 
Mesh  Areas  1  and  2  during  2000).  For 
the  period  1998-2001.  the  landed  value 
of  lobster  and  monkfish  from  these 
fisheries  has  averaged  about  $30,000 
annually,  based  on  an  average  of  1,800 
trips  per  year.  Given  the  low  level  of 
revenues  from  these  species  in  Small 
Mesh  Areas  1  and  2,  it  is  expected  that 
this  action  will  have  only  a  minimal 
impact  on  vessel  profitablity.  It  is 
unlikely  that  the  proposed  change  in 
catch  allowances  would  have  any 
substantial  impact  on  gross  revenues 
from  all  sources  of  fishing  income  for 
vessels  participating  in  this  fishery. 
However,  at  a  trip-level,  there  may  be 
some  occasions  where  revenues  from 
monkfish  or  lobster  could  affect  vessel 
profitability  for  a  given  trip.  In  these 
cases,  eliminating  the  incidental  catch 
allowance  would  have  a  negative 
economic  impact,  as  the  trip  may  be 
abandoned.  This  outcome  is  difficult  to 
predict. 

Impacts  of  Clarifying  the  Transfer  at  Sea 
Provisions  for  Small-Mesh  Multispecies 

Clarification  of  the  transfer  at  sea 
provisions  for  small-mesh  multispecies 
would  allow  vessels  to  transfer  500  lb 
(226.8  kg)  of  whiting  and  unlimited 
amounts  of  red  hake  at  sea  for  use  as 
bait  and  \yo.uld  represent  the  status  quo 
for  vessels  that  are  currently  engaged  in 
this  activity.  Minimal  impacts  would  be 
expected. 

Impacts  of  Area  Modification  to  the 
Cape  Cod  Bay  Raised  Footrope  Trawl 
Fishery 

The  southern  boundary  of  the  Cape 
Cod  Bay  Raised  Footrope  Trawl  Fishery 
area  would  move  from  the  Loran  44100 
line  to  the  42°  N.  latitude  line,  creating 
a  "lee"  by  opening  a  triangle-shaped 
area  totaling  5.5  square  miles.  This 
slight  area  modifi(Jation  would  likely 
pfoduce  small  but  positive  economic 
in\pacts  to  vessels  prosecuting  this 
fishery. 

Impacts  of  Retention  of  the  30,000 
Possession  Limit  for  the  CSWF 

The  Council  concluded  that  tj^e 
proposed  retention  of  the  status  quo 
30,000-lb  (13.6  mt)  possession  limit  for 
the  CSWF  would  have  no  economic 
impact  to  present  participants  in  the 
fishery  since  gross  revenues  are  not 
expected  to  change  under  this  trip  limit. 


The  Council  also  considered  but 
rejected  four  alternatives  to  the 
proposed  possession  limit  including  a 
default  possession  limit  of  10,000  lb  (4.5 
mt)  and  three  higher  possession  limits, 
ranging  from  50,000  to  90,000  lb  (22.7 
to  40.8  mt).  The  Council  determined 
that  the  10,000  lb  (4.5  mt)  default 
possession  limit,  which  was  previously 
analyzed  in  Amendment  12  to  the  FMP, 
would  have  substantially  negative 
impacts  resulting  from  an  estimated 
20,000  lb  (9  mt)  or  67  percent  reduction 
in  the  possession  limit.  Some  fishing 
vessel  owners  believe  that  retention  of 
the  current  30,000  lb  (13.6  mt) 
possession  limit  would  continue  to 
serve  as  a  disincentive  for  them  to 
participate  in  the  CSWF  by  restricting 
their  potential  profitability.  However, 
the  Council  concluded  that  under 
higher  possession  limits,  the  majority  of 
present  participants  in  the  fishery  could 
suffer  substantial  decreases  in  gross 
revenues  and  resulting  profitability  due 
to  disproportionate  decreases  in  whiting 
prices  when  large  amounts  of  product 
are  introduced  simultaneously  into  the 
market.  This  was  the  case  prior  to  the 
introduction  of  the  possession  limit  in 
2000. 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  14,  2003. 
Rebecca  L«nt, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fislieries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— RSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  li.S.C.  1801  et  seq. 

2.  In  §648.13,  paragraph  {b)(2) 
introductory  text  is  revised  to  read  as 
follows: 

§648.13    Transfers  at  sea.  ' 

***** 

(b)  *  *  * 

(2)  Vessels  issued  a  Federal 
multispecies  permit  under  §  648.4(a)(1) 
may  transfer  from  one  vessel  to  another, 
for  use  as  bait,  up  to  500  lb  (226.8  kg) 
of  silver  hake  and  unlimited  amounts  of 
red  hake,  per  trip,  provided: 
***** 

§648.14  [Amended] 

3.  In  §648.14,  paragraph  (z)(2)  is 
removed  and  reserved. 

4.  In  §648.80, 


a.  Revise  paragraphs  (a)(5)(i),  (a)(6)(i), 
(a)(8)(i)  and  (a)(8)(ii),  (a)(9)(i)  and 
(a)(9)(ii)  introductory  text,  (a)(10)(i)(D), 
and  (a)(15)  introductory -text  and 
(a)(15)(i)(B).  Paragraph"(a)(15)(i)(C)  is 
removed  and  reserved. 

b.  Revise  paragraph  (b)(3)(i)  to  read  as 
follows: 

§648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

***** 

(a)  *  *  * 

(5)  *  *  * 

(i)  Restrictions  on  fishing  for, 
possessing,  or  landing  fish  other  than 
shrimp.  An  owner  or  operator  of  a 
vessel  fishing  in  the  northern  shrimp 
fishery  under  the  exemption  described 
in  this  paragraph  (a)(5)  may  not  fish  for, 
possess  on  board,  pr  land  any  species  of 
fish  other  than  shrimp,  except  for  the 
following,  with  the  restrictions  noted,  as 
allowable  incidental  species:  Longhom 
sculpin;  combined  silver  hake  and 
offshore  hake — up  to  an  amount  equal  to 
the  total  weight  of  shrimp  possessed  on 
board  or  landed,  not  to  exceed  3,500  lb 
(1,588  kg);  and  American  lobster — up  to 
10  percent,  by  weight,  of  all  other 
species  on  board  or  200  lobsters, 
whichever  is  less,  unless  otherwise 
restricted  by  landing  limits  specified  in 
§697.17  of  this  chapter.  Silver  hake  and 
offshore  hake  on  board  a  vessel  subject 
to  this  possession  limit  must  be 
separated  fi-om  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 
***** 

(6)  *  '  * 

(i)  Requirements.  (A)  A  vessel  fishing 
in  the  Cultivator  Shoal  Whiting  Fishery 
Exemption  Area  under  this  expmption 
must  have  on  board  a  valid  letter  of 
authorization  issued  by  the  Regional 
Administrator. 

(B)  An  owner  or  operator  of  a  vessel 
fishing  in  this  area  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  whiting  and  offshore 
hake  combined — up  to  a  maximum  of 
30,000  lb  (13,608  kg),  except  for  the 
following,  with  the  restrictions  noted,  as 
allowable  incidental  species:  Herring; 
longhom  sculpin;  squid;  butterfish; 
Atlantic  mackerel;  dogfish;  red  hake; 
monkfish  and  monkfish  parts — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  up  to  50  lb  (23  kg)  tail- 
weight/166  lb  (75  kg)  whole-weight  of 
monkfish  per  trip,  as  specified  in 
§  648.94(c)(4),  whichever  is  less;  and 
American  lobster — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less,  unless 
otherwise  restricted  by  landing  limits 
specified  in  §  697.17  of  this  chapter. 
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(C)  Counting  from  the  terminus  of  the 
net,  all  nets  must  have  a  minimum  mesh 
size  of  3-inch  (7.6-cm)  square  or 
diamond  mesh  applied  to  the  first  100 
meshes  (200  bars  in  the  case  of  square 
mesh)  for  vessels  greater  than  60  ft 
(18.28  m)  in  length  applied  to  and  the 
first  50  meshes  (100  bars  in  the  case  of 
square  mesh)  for  vessels  less  than  or 
equal  to  60  ft  (18.3  mj  in  length. 

(D)  Fishing  is  confined  to  a  season  of 
June  15  through  October  31,  unless 
otherwise  specified  by  notification  in 
the  Federal  Register. 

(E)  When  a  vessel  is  transiting 
through  the  COM  or  GB  Regulated  Mesh 
Areas  specified  under  paragraphs  (a)(1) 
and  (a)(2).of  this  section,  any  nets  with 
a  mesh  Size  smaller  than  the  minimum 
mesh  specified  in  paragraphs  (a)(3)  or 
(a)(4)  of  this  section  must  be  stowed  in 
accordance  with  one  of  the  methods 
specified  in  §  648.23(b),  uidess  the 
vessel  is  fishing  for  small-mesh 
multispecies  under  another  exempted 
fishery  specified  in  this  paragraph  (a). 

(F)  A  vessel  fishing  in  the  Cultivator 
Shoal  Whiting  Fishery  Exemption  Area 
may  fish  for  small-mesh  multispecies  in 
exempted  fisheries  outside  of  the 
Cultivator  Shoal  Whiting  Fishery 
Exemption  Area,  provided  that  the 
vessel  complies  with  the  requirements 
specified  in  this  paragraph  (a)(6)(i)  for 
the  entire  trip. 
*****  — 

(8)  *  *  * 

(i)  Regulated  multispecies.  An 
exemption  may  be  added  in  an  existing 
fishery  for  which  there  are  sufficient 
data  or  information  to  ascertain  the 
amount  of  regulated  species  bycatch,  if 
the  Regional  Administrator,  after 
consultation  with  the  NEFMC, 
determines  that  the  percentage  of 
regulated  species  caught  as  bycatch  is, 
or  can  be  reduced  to,  less  than  5 
percent,  by  weight,  of  total  catch  and 
that  such  exemption  will  not  jeopardize 
fishing  mortality  objectives.  In 
determining  whether  exempting  a 
fishery  may  jeopardize  meeting  fishing 
mortality  objectives,  the  Regional 
Administrator  may  take  into 
consideration  various  factors  including, 
but  not  limited  to,  juvenile  mortality.  A 
fishery  can  be  defined,  restricted,  or 
allowed  by  area,  gear,  season,  or  other 
means  determined  to  be  appropriate  to 
reduce  bycatch  of  regulated  species.  An 
existing  exemption  may  be  deleted  or 
modified  if  the  Regional  Administrator 
determines  that  the  catch  of  regulated 
species  is  equal  to  or  greater  than  5 
percent,  by  weight,  of  total  catch,  or  that 
continuing  the  exemption  may 
jeopardize  meeting  fishing  mortality 
objectives.  Notification  of  additions. 


deletions  or  modifications  will  be  made 
through  issuance  of  a  rule  in  the  Federal 
Register. 

(ii)  The  NEFMC  may  recommend  to 
the  Regional  Administrator,  through  the 
framework  procedure  specified  in 
§  648.90(b),  additions  or  deletioiK  to 
exemptions  for  fisheries,  either  existing 
or  proposed,  for  which  there  may  be 
insufficient  data  or  information  for  the 
Regional  Administrator  to  determine, 
without  public  comment,  percentage 
catch  of  regulated  species. 
*        *        *        *        * 

(9)  *  *  ? 

(i)  Description.  (A)  Unless  otherwise 
prohibited  in  §  648.81,  a  vessel  subject 
to  the  minimum  mesh  size  restricthans 
specified  in  paragraphs  (a)(3)  or  (a)(4)  of 
this  section  may  fish  with  or  possess 
nets  with  a  mesh  size  smaller  than  the 
minimum  size,  provided  the  vessel 
complies  with  the  requirements  of 
paragraphs  (a){5)(ii),  or  (a)(9)(ii)  of  this 
section  and  of  §  648.86(d),  from  July  15 
through  November  15,  when  fishing  in 
Small  Mesh  Area  1,  and  from  January  1 
through  Jime  30,  when  fishing  in  Small 
Mesh  Area  2.  While  lawfully  fishing  in 
these  areas  with  mesh  smaller  than  the 
minimum  size,  an  owner  or  operator  of 
any  vessel  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish  other 
than:  Silver  hake  and  offshore  hake~up 
to  the  amounts  specified  in  §  648.86(d); 
butterfish;  dogfish;  herring;  Atlantic 
mackerel;  scup;  squid;  and  red  hake. 

(B)  Small-mesh  areas  1  and  2  are 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated 
(copies  of  a  chart  depicting  these  areas 
are  available  from  the  Regional 
Administrator  upon  request  (see  Table  1 
to  §  600.502  of  this  chapter)): 

Small  Mesh  Area  I 

Point  N.  Lat.  W.  Long. 
SMI  4^°03'  70°27' 
SM2  42°57'  70°22' 
SM3  42°47'  70°32' 
SM4  42°45'  70°29'  . 
SMS  42°43'  70°32' 
SM6  42°44'  70°39' 
SM7  42°49'  70°43' 
SM8  42°50'  70°41' 
SM9  42°53'  70°43' 
SMIO  42°55'  70°40' 
SMll  42°59'70°32' 
SMI  43°03'  70°27' 

Small  Mesh  Area  11 

Point  N.  Lat.  W.  Long. 
SM13  43°05.6'69°55' 
SM14  43°10.1'69°43.3' 
SM15  42°49.5'69°40' 
SM16  42°41.5'69°40' 
SM17  42°36.6'69°55' 
SM13  43°05.6'69°55' 
(ii)  Raised  footrope  trawl.  Vessels 
fishing  with  trawl  gear  must  configure  it 


in  such  a  way  that,  when  towed,  the 
gear  is  not  in  contact  with  the  ocean 
bottom.  Vessels  are  presumed  to  be 
fishing  in  such  a  manner  if  their  trawl 
gear  is  designed  as  specified  in 
paragraphs  (a)(9)(ii)(A)  through  (D)  of 
this  section  and  is  towed  so  that  it  does 
not  come  into  contact  with  the  ocean 
bottom. 
***** 

(10)  *  *  * 

(i)  *  *  * 

(D)  Incidental  species  provisions.  The 
following  species  may  be  possessed  and 
landed,  with  the  restrictions  noted,  as 
allowable  incidental  species  in  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area:  Longhom  sculpin; 
silver  hake— up  to  200  lb  (90.7  1^); 
monkfish  and  monkfish  parts — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  up  to  50  lb  (23  kg)  tail- 
weight/ 166  lb  (75  kg)  whole- weight  of 
monkfish  per  trip,  as  specified  in 
§  648.94(c)(4),  whichever  is  less: 
American  lobster — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less,  unless 
otherwise  restricted  by  landing. limits 
specified  in  §697.17  of  this  chapter;  and 
skate  or  skate  parts — up  to  10  percent, 
by  weight,  of  all  other  species  on  board. 
*        *        *        *      ■  * 

(15)  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery.  Vessels  subject  to  the 
minimimj  mesh  size  restrictions 
specified  in  paragraphs  (a)(3)  or  (a)(4)  of 
this  section  may  fish  with,  use,  or ' 
possess  nets  in  the  Raised  Footrope 
Trawl  Whiting  Fishery  area  with  a  mesh 
sze  smaller  than  the  minimum  size 
specified,  if  the  vessel  complies  with 
the  requirements  specified  in  paragraph 
(a)(15)(i)  of  this  section.  This  exemption 
does  not  apply  to  the  Cashes  Ledge 
Closure  Areas  or  the  Western  COM  Area 
Closure  specified  in  §  648.81(h)  and  (i). 
The  Raised  Footrope  Trawl  Whiting 
Fishery  Area  (copies  of  a  chart  depicting 
the  area  are  available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated:    « 

RAISED  FOOTROPE  TRAWL 
WHTTING  nSHERY  EXEMPTION 
AREA 

(September  1  through  November  20) 

Point  N.  Lat.  W.  Long. 

RFl  42°14.05'  70°08.8' 
RF2  42°09.2'  69°47.8' 
RF3  41°54.85'69°35.2' 
RF4  41°41.5'69°32.85' 
RF5  41°39'  69°44.3' 
RF6  41°45.6'69°51.8' 
RF7  41°52.3'69°52.55' 
RF8  41°55.5' 69''53.45' 
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RF9  42°08.35'  70°04.05' 
RFIO  42°04.75'  70°16.95' 
RFll  42°00'70"'13.2' 
RF12  42°00'70°24.1' 
RF13  42°07.85'70°30.1' 
RFl  42°14.05'  70°08.8' 

RAISED  FOOTROPE  TRAWL 
WHITING  FISHERY  EXEMPTION 
AREA 

(November  21  through  December  31) 

Point  N.  Lat. 


RFl  42°14 
RF2  42°09 
RF3  41°54 
RF4  41°41 
RF5  41°39' 
RF6  41°45 
R7F41°52. 
RF8  41°55 
RF9  42°08 


W.  Long. 

05'  70°08.8^ 
2'  69°47.8' 
85'  69°35.2' 
5'  69°32.85' 
6°44.3' 
6'69°51.8' 
3'  69''52.55' 
5'  69°53.45' 
35'  70''04.05' 


RFl  42°14.05'  7D°08.8' 

(i)  *  *  * 

(B)  All  nets  must  be  no  smaller  than 
a  minimum  mesh  size  of  2.5-inch  (6.35- 
cm)  square  or  diamond  mesh,  subject  to 
the  restrictions  as  specified  in  paragraph 
(a)(14)(i)(D)  of  this  section.  An  owner  or 
operator  of  a  vessel  enrolled  in  the 
raised  footrope  whiting  fishery  may  not 
fish  for,  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting  and 
offshore  hake  subject  to  the  applicable 
possession  limits  as  specified  in 
§  648.86,  except  for  the  following 
allowable  incidental  species:  Red  hake; 
butterfish;  dogfish;  herring;  mackerel; 
scup;  and  squid. 

(b)  *  *  * 

(3)  Exemptions — (i)  Species 
exemptions.  Owners  and  operators  of 
vessels  subject  to  the  minimum  mesh 


size  restrictions  specified  in  paragraphs 
(a)(4)  and  {b)(2)  of  this  section,  may  fish 
for,  harvest,  possess,  or  land  butterfish, 
dogHsh  (trawl  only),  herring,  Atlantic 
mackerel,  ocean  pout,  scup,  shrimp, 
squid,  summer  flounder,  silver  hake  and 
offshore  hake,  and  weakfish  with  nets  of 
a  mesh  size  smaller  than  the  minimum 
size  specified  in  the  GB  and  3NE 
Regulated  Mesh  Areas  when  fishing  in 
the  SNE  Exemption  Area  defined  in 
paragraph  {b)(10)  of  this  section, 
provided  such  vessels  comply  with 
requirements  specified  in  paragraph 
(b){3)(ii)  of  this  section  and  with  the 
mesh  size  and  possession  limit 
restrictions  specified  under  §  648.86(d). 
*****  • 

[FR  Doc.  03-4332  Filed  2-24-^)3;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docltet  No.  03-005N] 

Listeria  Risic  Assessment  Technical 
Meeting— Notice  of  Availability  and 
Public  Meeting;  Correction 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice;  correction. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 
document  in  the  Federal  Register  of 
February  6,  2003  concerning  a  Listeria 
risk  assessment  technical  meeting  and 
availability  of,  and  request  for  public 
comment  on,  its  draft  risk  assessment 
for  Listeria. 

The  document  contained  the  incorrect 
comment  due  date  for  comments  on  the 
draft  risk  assessment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Moshe  Dreyfuss  at  (202)  205-0260. 

Correction 

In  the  Federal  Register  of  February  6, 
2003,  (68  FR  6109),  in  the  second 
column,  in  the  DATES  paragraph,  the 
comment  due  date  is  incorrect  and 
should  read  "Submit  written  comments 
on  the  draft  risk  assessment  on  or  before 
Friday,  March  14,  2003." 

Done  at  Washington,  DC,  on:  February  21, 
2003. 

Linda  M.  Swacina, 
Associate  Administrator. 
IFR  Doc.  03-4540  Filed  2-21-03;  2:14  pm) 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  and  Ochoco  National 
Forests  Resource  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Deschutes  and  Ochoco 
National  Forests  Resource  Advisory 
Committee  will  meet  in  Redmond, 
Oregon.  The  purpose  of  the  meeting  is 
to  discuss  the  Committee's  process  for 
reviewing  and  recommending  projects 
under  Title  II  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 

DATES:  The  meeting  will  be  held  March 
18,  2003  ft-om  1  p.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  Central  Oregon 
Intergovernmental  Council,  2363  SW 
Glacier  Place,  Redmond,  Oregon  97756. 
Send  written  comments  to  Leslie 
Weldon,  Designated  Federal  Official  for 
the  Deschutes  and  Ochoco  National 
Forests  Resource  Advisory  Committee, 
c/o  Forest  Service,  USDA,  Deschutes 
National  Forest,  1645  Highway  20  East, 
Bend,  OR  97701  or  electronically  to 
lweldon@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  "Weldon,  Designated  Federal 
Official,  Deschutes  National  Forest, 
541-383-5512. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Title  II  matters  to  the  attention 
of  the  Committee  may  file  written 
statements  with  the  Committee  staff 
before  or  after  the  meeting.  A  public 
input  session  will  be  provided  and 
individuals  who  made  written  requests 
by  March  11  will  have  the  opportunity 
to  address  the  Committee  at  the  session. 

Dated:  February  14,  2003. 
Leslie  A.C.  Weldon, 

Forest  Supervisor,  Deschutes  National  Forest. 
(FR  Doc.  03-^343  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-8771 

Correction:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final    , 
Determination:  Lawn  and  Garden  Steel 
Fence  Posts  from  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  4,  2002. 
SUMMARY:  The  Department  is  correcting 
the  scope  of  the  investigation  as 
published  in  the  notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value  in  Lawn  and  Garden  Steel  Fence 
Posts  from  the  People's  Republic  of 
China.  , 

FOR  FURTHER  INFORMATION  CONTACT: 

Salim  Bhabhrawala  or  Christopher 
Smith,  at  (202)  482-1784  or  (202)  482- 
0421,  respectively;  AD/CVD 
Enforcement  Office  V,  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4,  2002,  the  Department 
of  Commerce  (the  Department)  issued 
the  preliminary  determination  for  the 
antidumping  duty  investigation  of  Lawn 
and  Garden  Steel  Pence  Posts  from  the 
People's  Republic  of  China  (PRC)  for  the 
period  of  October  1,  2001.  through 
March  31,  2002.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Lawn  and 
Garden  Steel  Fence  Posts  from  the 
People's  Republic  of  China  (Preliminary 
Determination),  67  FR  72141  (December 
4,  2002).  The  notice  failed  to  reflect  the 
fact  that  on  June  24,  2002,  the  U.S. 
International  Trade  Commission  (ITC) 
found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  the  PRC  of  U- 
shaped  or  hat-shaped  lawn  and  garden 
fence  posts  made  of  steel  and/or  any 
other  metal,  weighing  one  pound  or  less 
per  foot.  However,  the  ITC  also  ruled 
that  there  was  not  a  reasonable 
indication  that  an  industry  in  the 
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United  States  was  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  the  PRC  of  other 
fence  posts  made  of  steel  and/ or  other 
metal  including  "tee",  farm,  and  sign 
posts  weighing  one  pound  or  less  per 
foot.  See  Lawn  and  Garden  Steel  Fence 
Posts  from  China.  67  PR  42581  (June  24. 
2t)02).  Therefore,  the  correct  scope 
should  exclude  all  "tee"  posts,  farm 
posts,  and  sign  posts,  regardless  of 
weight.  No  bther  changes  have  been 
made  to  the  Preliminary  Determination. 
The  correct  scope  reads  as  follows: 

Scope  of  Investigation  ~ 

For  purposes  of  this  investigation,  the 
products  covered  consist  of  all  "U" 
shaped  or  "hat"  shaped  lawn  and 
garden  fence  posts  made  of  steel  and/or 
any  other  metal,  weighing  1  pound  or 
less  per  foot,  and  produced  in  the  PRC. 
The  fence  posts  included  within  the 
scope  of  this  investigation  weigh  up  to 
1  pound  per  foot  and  are  made  of  steel 
and/or  any  other  metal.  Imports  of  these 
products  are  classified  under  the 
following  categories:  fence  posts, 
studded  with  corrugations,  knobs,  studs, 
notches  or  similar  protrusions  with  or 
without  anchor  posts  and  exclude  round 
or  square  tubing  or  pipes. 

These  posts  are  normally  made  in  two 
different  classes,  light  and  heavy  duty. 
Light  duty  lawn  and  garden  fence  posts 
are  normally  made  of  14  gauge  steel 
(0.068  inches  -  0.082  inches  thick).  1.75 
inches  wide,  in  3,  4.  5,  or  6  foot  lengths. 
These  posts  normally  weigh 
approximately  0.45  pounds  per  foot  and 
are  packaged  in  mini-bundles  of  10 
posts  and  master  bundles  of  400  posts. 
Heavy  duty  lawn  and  garden  steel  fence 
posts  are  normally  made  of  13  gauge 
steel  (0.082  inches  -  0.095  inches  thick), 
3  inches  wide,  in  5,  6,  7,  and  8  foot 
lengths.  Heavy  duty  posts  normally 
weigh  approximately  0.90  pounds  per 
foot  and  are  packaged  in  mini-bundles 
of  5  and  master  bundles  of  200.  Both 
light  duty  and  heavy  duty  posts  are 
included  within  the  scope  of  the 
investigation. 

Imports  of  these  products  are 
classified  under  the  Harmonized  Tariff 
„  Schedule  of  the  United  States  (HTSUS) 
subheading  7326.90.85.35.  Fence  posts 
classified  under  subheading  7308.90  are 
also  included  within  the  scope  of  the 
investigation  if  the  fence  posts  are  made 
of  steel  and/or  metal. 

Specifically  excluded  from  the  scope 
are  other  posts  made  of  steel  and/or 
other  metal  including  "tee"  posts,  farm 
posts,  and  sign  posts,  regardless  of 
weight.'  Although  the  HTSUS 


subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
(Customs)  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Dated:  February  14,  2003. 
Bernard  Carreau, 

Dfputv  Assistant  Secretary  for  Import 

Administration. 

|KR  Doc.  0:1-4422  Filed  2-24-03;  8:45  ami 

BILUNG  CODE  3S1(M)S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 
action:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number)  or  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  trotn 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  .to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments- 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 


'  Toe  posts  ari!  matlu  by  nilling  thlI  IiuI  steel  into 
a  "T"  shapo.  Thesis  posts  «lo  not  have  tabs  or  holes 


to  help  secure  fenciri);  tu  Iheni  and  have  primarily 
farm  and  industrial  uses. 


nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  Department  of 
Coinmerce,  Room  1104H.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
thp  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  03-00002."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  EXIM  Services  of  North 
America,  Inc.,  530  Bellwood  Park  Road, 
Asbury,  New  Jersey  08802. 

Contact:  Robert  J.  Loftin,  President. 

Telephone:  (908)  479-6670. 

Application  No.:  03-00002. 

Date  Deemed  Submitted:  February  7, 
2003. 

Members  (in  addition  to  applicant): 
None. 

EXIM  Services  of  North  America,  Inc. 
seeks  a  Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1 .  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to, 
professional  services  and  assistance 
relating  to:  government  relations:  state 
and  federal  export  programs;  foreign 
trade  and  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing;  negotiations;  joint  ventures; 
shipping  and  export  management; 
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export  licensing;  advertising; 
documentation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation  services;  and  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

With  respect  to  the  sale  of  Products 
and  Services,  licensing  of  Technology 
Rights  and  provisions  of  Export  Trade 
Facilitation  Services,  EXIM  Services  of 
North  America,  Inc.  may: 

1 .  Provide  and/ or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Market  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  amd/or  non- 
exclusive licensing  and/or  s^es 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/ or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sale  and/or  licensing  in  Export  Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  ship'ping; 
and 

10.  Exchange  information  on  a  one- 
on-one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  products 
for  export  and  coordinating  export  with 
distributors. 


Definitions 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  February  19,  2003. 
Jeffrey  C.  Anspacher, 

Director.  Office  of  Export  Trading.  Company 

Affairs. " 

[FR  Doc.  03-4334  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  97-6A003. 

SUMMARY:  The  U.S.  Department  of 
Commerce  has  issued  an  amended 
Export  Trade  Certificate  of  Review  to 
the  Association  for  the  Administration 
of  Rice  Quotas,  Inc.  ("AARQ")  on 
February  19,  2003.  Notice  of  issuance  of 
the  original  Certificate  was  published  in 
the  Federal  Register  on  January  28, 
1998(63  FR4220). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
bitemational  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number)  or  e-mail  at 
oetca@ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  part  325 
(2003). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  the  certification 
in  the  F^eral  Register.  Under  section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  97-00003  was  issued  to  AARQ  on 
January  21,  1998  (63  FR  4220,  January 
28, 1998)  and  previously  amended  on 
June  4.  1998  (63  FR  31738,  June  10, 
1998);  September  25,  1998  (63  FR 


53013,  October  2,  1998);  June  1,  2000 
(65  FR  36410,  June  8,  2000);  April  5. 
2001  (66  FR  21368;  April  30,  2001);  and 
February  5,  2002  (67  FR  7357,  February 
19,  2002). 

AARQ's  Export  Trade  Certificate  of 
Review  has  been  amended  to:.  ,._^ 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)  (2003)):  JIT  Products,  Inc., 
Davis,  California;  Nidera,  Inc.,  Stamford, 
Connecticut  (a  subsidiary  of  Nidera 
Handelscompagnie  BV  (Netherlands)); 
and  Sunshine  Rice,  Inc.,  Stockton, 
California  (a  subsidiary  of  Sunshine 
Business  Enterprises,  Inc.). 

2.  Delete  the  following  companies  as 
Members  of  the  Certificate:  Glencore 
Ltd.,  Stamford,  Connecticut  (a 
subsidiary  of  Glencore  International 
AG),  for  the  activities  of  Glencore  Grain 
Division;  and  Liberty  Rice  Mill,  Inc., 
Kaplan,  Louisiana. 

3.  Change  the  listing  of  the  following 
Members:  "CAL  PAG  Investments,  LLC 
dba  California  Pacific  Riee  Milling, 
Woodland,  California"  to  read  "Gold 
River  Mills,  LLC  dba  California  Pacific 
Rice  Milling,  Woodland,  California;" 
"Incomar  Texas  Ltd.,  and  its  subsidiary. 
Gulf  Rice  Arkansas,  LLC,  Houston, 
Texas"  to  read  "Gulf  Rice  Arkansas, 
LLC  (subsidiary  of  Ansera  Marketing, 
Inc.),  Houston,  Texas;"  "PS 
International,  Ltd.,  Durham,  North 
Carolina"  to  read  "PS  International, 
Ltd.,  Chapel  Hill,  North  Carolina;" 
"Texana  Rice,  Inc.,  Houston,  Texas"  to 
read  "Texana  Rice  Inc.,  Louise,  Texas;" 
"The  Connell  Company,  Berkeley 
Heights,  New  Jersey"  to  read  "The 
Coimell  Company  for  the  activities  of 
itself  and  its  two  divisions,  Connell  Rice 
&  Sugar  Co.  and  Cormell  International 
Company,  Berkeley  Heights,  New 
Jersey;"  and  "Uncle  Ben's,  Inc., 
Houston,  Texas"  to  read  "Uncle  Sen's 
Inc.,  Greenville,  Missisippi." 

The  effective  date  of  the  amended 
certificate  is  November  19,  2002.  A  copy 
of  the  amended  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution  . 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  February  19.  2003. 
Jeffrey  C.  Anspacher, 

Director.  Office  of  Export  Trading  Company 
Affairs. 
IFR  Doc.  0^-4423  Filed  2-24-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0219030] 

Pacific  Fishery  Management  Council; 
March  &-14,  2003,  Council  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  NationalOceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings  and 

hearing. 

summary:  The  Faciflc  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings  and  a  hearing  on  management 
issues  regarding  its  fisheries. 
DATES:  The  Council  and  its  advisory 
entities  will  meet  March  9  to  14,  2003. 
see  SUPPLEMENTARY  INFORMATION  under 
Schedule  of  Ancillary  Meetings.  The 
Council  will  meet  on  March  11  to  14, 
from  8  a.m.  till  the  scheduled  business 
is  completed.  All  meetings  are  open  to 
the  public,  except  that  a  closed  session 
will  be  held  from  8  a.m.  until  10:30  a.m. 
on  March  11. 

ADDRESSES:  The  meetings  and  the 
hearing  will  be  held  at  the  Red  Lion 
Hotel  Sacramento,  1401  Arden  Way, 
Sacramento,  California  95815; 
telephone:  (916)  922-8041. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
Oregon  97220. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Mclsaac.  Executive  Director; 
telephone:  (503)  820-2280  or  (866)  806- 
7204. 

SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order: 

A.Call  to  Order 

1. Opening  Remarks,  Introductions, 

2.R0II  Call 

3.  Executive  Director's  Report 

4. Approve  Agenda 

5.Approve  June,  September  and 
November  2002  Meeting  Minutes 

B.Salmon  Management 

1. National  Marine  Fisheries  Service 
Report 

2. Final  Scientific  and  Statistical 
Committee  Methodology  Review 
Recommendations  on  the  Chinook  and 
Coho  Fishery  Regulation  and 
Assessment  Models  (FRAM)  for  2003 
Salmon  Management 

3.Review  of  2002  Fisheries  and 
Sumnjary  of  2003  Stock  Abundance 
Estimates 

4.Inseason  Management 
Recommendations  for  Openings  Prior  to 
May  1  North  of  Cape  Falcon 


5. Identification  of  Management 
Objectives  and  Preliminary  Definition  of 
2003  Salmon  Management  Options 

6. Status  of  Model  Evaluation 
Workgroup 

7.Status  of  Marking  Programs  for 
Selective  Fisheries 

8. Conservation  Objectives  for  Central 
Valley  Winter  and  Spring  Chinook 

9.Council  Recommendations  for  2003 
Management  Option  Analysis 

lO.Council  Direction  for  2003 
Management  Options  (if  Necessary) 

11. Salmon  Hearings  Officers 

12. Adoption  of  2003  Management 
Options  for  Public  Review 

C.Habitat  Issues:  Essential  Fish 
Habitat  Issues 

D. Marine  Reserves 

1  .Considerations  for  Integrating 
Marine  Reserves  with  Effective  Fishery 
Management 

2. Update  on  Marine  Reserves 
Activities 

3. Planning  for  Federal  Waters  Portion 
of  the  Channel  Islands  National  Marine 
Sanctuary 

E.Groundfish  Management:  National 
Marine  Fisheries  Service  Report 

F.Pacific  Halibut  Management 

1. National  Marine  Fisheries  Service 
Report 

2. Report  on  International  Pacific 
Halibut  Commission  Annual  Meeting 

3.Public  Review  Options  for  the  2003 
Incidental  Catch  Regulations  in  the 
Salmon  Troll  and  Fixed  Gear  Sablefish 
Fisheries 

G.Highly  Migratory  Species 
Management 

1. National  Marine  Fisheries  Service 
Report 

2. Status  of  the  Pacific  Council  Highly 
Migratory  Species  Fishery  Management 
Plan 

H.Administrative  and  Other  Matters 

1. Improvements  in  Meeting  National 
Environmental  Policy  Act  Requirements 
for  Council  Action 

2. Planning  Session  on  Improving 
Council  Meeting  Efficiency 

3. Legislative  Matters 

4.Appointments  to  Advisory  Bodies, 
Standing  Committees,  and  Other 
Forums 

5. Financial  Matters 

6.Council  Staff  Work  Load  Priorities 
and  Results  of  Strategic  Goals  Workshop 

7.April  2003  Council  Meeting  Agenda 

I.Coastal  Pelagic  Species  Management 

1. National  Marine  Fisheries  Service 
Report 

2. Draft  Regulatory  Amendment  and 
Analysis  for  Changes  to  Sardine 
Allocation 

3. Update  on  Sardine  Stock 
Assessment  Review  Process 


SCHEDULE  OF  ANCILLARY 
MEETINGS 

SUNDAY.  MARCH  9.  2003 

Scientific  and  Statistical  Committee 
Groundfish  and  Economic 
Subcommittees 

1  p.m. 
Sierra  B  Room 

Klamath  Fishery  Management  Council 

2  p.m. 
Sierra  A  Room 

MONDAY.  MARCH  10.  2003 

Council  Secretariat    " 

8  a.m. 

California  Room  ' 

Scientific  and  Statistical  Committee 

8  a.m. 

Sierra  B  Room 

Salmon  Advisory  Subpanel 

8  a.m. 

Comstock  2  Room 

Salmon  Technical  Team 

8  a.m. 

Comstock  3  Room 

Habitat  Committee 

10  a.m. 
Klamath  Room 

Legislative  Committee 

10  a.m. 

Tahoe  Room  514 

Budget  Committee 

1  p.m. 

Tahoe  Room  514    ' 

Washington  State  Delegation 

As  necessary 
Comstock  1  Room 

Klamath  Fishery  Management  Council 

As  necessary 
Sierra  A  Room 

Tribal  Policy  Group 

As  necessary 
Almanor  Room  303 

Tribal    Washington  Technical  Groups 

As  necessary 
Shasta  Room  305 

TUESDAY.  MARCH  11.  2003 

Council  Secretariat 

7  a.m'. 
California  Room 

California  State  Delegation 

7  a.m. 

Tahoe  Room  514 

Oregon  State  Delegation 
7  a.m. 
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Comstock  2  Room 

Scientific  and  Statistical  Committee 

8  a.m. 

Sierra  B  Room 

Salmon  Advisory  Subpanel 

8  a.m. 

Comstock  2  Room 

Salmon  Technical  Team 

8  a.m. 

Comstock  3  Room 

Enforcement  Consultants 

Immediately  after  Council  session 
Tahoe  Room  514. 

Washington  State  Delegation 

As  necessary  Needed 
Comstock  1  Room 

Tribal  Policy  Group 

As  necessary 
Almanor  Room  303 

Tribal     Washington  Technical  Groups 

As  necessary 
Shasta  Room  305 

Klamath  Fishery  Management  Council 

As  necessary 
Sierra  A  Room 

WEDNESDAY.  MARCH  12,  2003 

Council  Secretariat 

7  a.m. 
California  Room- 

California  State  Delegation 

7  a.m. 

Tahoe  "Room  514 

Oregon  State  Delegation 

7  a.m. 
Comstock  2  Room 

Coastal  Pelagic  Species  Advisory 
Subpanel 

8  a.m. 

Klamath  Room  513 

Salmon  Advisory  Subpanel 

8  a.m. 

Comstock  2  Room 

Salmon  Technical  Team 

8  a.m. 

Comstock  3  Room 

tenforcement  Consultants 

As  necessary 
Tahoe  Room  514 

Washington  State  Delegation 

As  necessary 
•  Comstock  1  Room 

Tribal  Policy  Group 
As  necessary 


Almanor  Room  303 
Tribal    Washington  Technical  Groups 

As  necessary 
Shasta  Room  305 


Comstock  2  Room 
Salmon  Technical  Team 

8  a.m. 

Comstock  3  Room 


Klamath  Fishery  Management  Council        Enforcement  Consultants 


As  necessary 
Sierra  A  Room 

THURSDA  Y,  MARCH  1 3,  2003 

Council  Secretariat 

7  a.m. 
California  Room 

California  State  Delegation 

7  a.m. 

Tahoe  Room  514 

Oregon  State  Delegation 

.    7  a.m. 

Comstock  2  Room 

Coastal  Pelagic  Species  Advisory 
Subpanel 

8  a.m. 

Klamath  Room  513 

Salmon  Advisory  Subpanel 

8  a.m. 
Comstock  2  Room 

Salmon  Technical  Teanl 

8  a.m. 
Comstock  3  Room 

Enforcement  Consultants 

As  necessary 
Tahoe  Room  514 

Washington  State  Delegation 

As  necessary  Needed 
Comstock  1  Room 

Tribal  Policy  Group 

As  necessary 

Almanor  Room  303  , 

Tribal    Washington  Technical  Groups 

As  necessary 
Shasta  Room  305 

Klamath  Fishery  Management  Council 

As  necessary 
Sierra  A  Room 

FRIDAY.  MARCH  14.  2003 

Council  Secretariat 

7  a.m. 
California  Room 

California  State  Delegation 

7  a.m. 

Tahoe  Room  514 

Oregon  State  Delegation 

7  a.m. 

Comstock  2  Room  ' 

Salmon  Advisory  Subpanel 
B  a.m. 


As  necessary 
Comstock  1  Room 

Washington  State  Delegation 

,   As  necessary  ' 
Comstock  1  Room 

Tribal  Policy  Group 

As  necessary 
Almanor  Room  303 

Tribal    Washington  Technical  Groups 

As  necessary 

Shasta  Room  305 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter, 
at  (503)  820-2280  at  least  five  days  prior 
to  the  meeting  date. 

Dated:  February  19,  2003. 
Ttieophilus  R.  Brainerd, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-4329  Filed  2-19-03;  4:34  pml 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  021003A] 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provision»; 
Application  for  an  Exempted  Fishing 
Permit  (EFP) 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  issue  an  EFP 

to  use  modified  traps  to  capture  Royal 
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Red  Shrimp  (Pleoticus  robustus); 
request  for  comments. 

summary:  The  Administrator.  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  ail  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  Federal  management  of  the 
American  lobster  resource.  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  the  EFP.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  intends  to  issue  an  EFP 
that  would  allow  one  federally 
permitted  lobster  vessel  to  fish  a 
maximum  of  six  modified  lobster  traps 
to  obtain  live  specimens  of  royal  red 
shrimp  for  the  purposes  of  study  and 
cultivation.  The  request  for  the  EFP  was 
submitted  by  the  Department  of 
Molecular  and  Cell  Biology,  University 
of  Connecticut  in  conjunction  with  a 
grant  received  by  the  U.S.  Department  of 
Agriculture  to  carry  out  aquaculture 
trials  and  maturation  experiments  on 
royal  red  shrimp  and  determine  the 
suitability  of  this  species  for 
aquaculture.  Approximately  300  to  600 
live  adult  royal  red  shrimp  are  needed 
to  carry  out  the  aquaculture  trials. 
Collection  of  the  specimens  will  be 
conducted  aboard  the  identified  vessel 
during  the  course  of  routine  commercial 
trap  fishing  operations  for  American 
lobster  and  red  crab  in  lobster 
conservation  management  area  3,  in  the 
vicinity  of  Munson  Canyon  east  to  the 
Hague  line.  The  EFP  would  authorize 
the  experimental  fishing  to  occur  for  a 
1-year  period  beginning  on  the  date  of 
issuance  of  the  EFP. 
DATES:  Comments  on  this  action  and 
application  for  an  EFP  for  use  of 
modified  lobster  traps  for  capture  of 
royal  red  shrimp  must  be  received  on  or 
before  March  12,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NOAA  Fisheries, 
Northeast  Regional  Office,  1  Blackburn 
Drive.  Gloucester,  MA  01930.  Mark  the 
outside  of  the  envelope  "Comments  on 
Royal  Red  Shrimp  EFP  Proposal". 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9117. 
Comments  will  not  be  accepted  if 
submitted  via  email  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Burns,  Fishery  Management 
Specialist,  (978)  281-9144. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  that  govern  exempted 
fishing,  at  50  CFR  600.745(b)  and 
697.22,  allow  the  Regional 
Administrator  to  authorize  for  limited 
testing,  public  display,  data  collection, 
exploration,  health  and  safety, 
environmental  clean-up  and/or 
hazardous  removal  purposes,  and  the 
targeting  or  incidental  harvest  of 
managed  species  that  would  otherwise 
be  prohibited.  An  EFP  to  authorize  such 
activity  may  be  issued,  provided  that 
adequate  opportunity  is  given  for  the 
public  to  comment  on  the  EFP 
application:  the  conservation  goals  and 
objectives  of  Federal  management  of  the 
American  lobster  resource  are  not 
compromised;  and  the  issuance  of  the 
EFP  is  beneficial  to  the  management  of 
the  species. 

Royal  red  shrimp  can  be  found  in  the 
deep  water  habitats  along  the 
continental  shelf  a<id  have  been 
commercially  harvested  in  a  relatively 
limited  capacity.  Royal  red  shrimp  are 
not  a  federally  managed  species. 
Therefore,  no  regulatory  exemptions 
pertaining  to  their  capture  or  retention 
are  necessary. 

The  American  lobster  fishery  is  the 
most  valuable  fishery  in  the 
northeastern  United  States.  In  2001, 
approximately  74  million  pounds 
(33,439  metric  tons)  of  American  lobster 
were  landed  with  an  ex-vessel  value  of 
approximately  255  million  dollars.  The 
American  lobster  resource  is  managed 
by  the  Atlantic  States  Marine  Fisheries 
Commission's  Interstaite  Fishery 
Management  Plan  for  American  Lobster. 
Regulations  pertaining  to  the 
management  of  the  resource  in  the 
Federal  waters  of  the  Exclusive 
Economic  Zone  (EEZ)  are  codified  at  50 
CFR  part  697. 

Regulations  Pertinent  to  this  EFP 

The  EFP  for  this  activity  relates  to  the 
experimental  trap  gear  (no  more  than  six 
experimental  traps)  and  would  waive 
the  vessel  from  the  trap  limits  as 
codified  in  50  CFR  697.19(b)(2)  and  trap 
tagging  requirements  in  50  CFR 
697.19(c)  of  the  Federal  lobster 
regulations.  In  addition,  exemptions  to 
the  trap  identification  and  trap  tagging 
requirements  in  50  CFR  697.21(a)(2),  the 
escape  vent  requirement  in  50  CFR 
697.21(c),  the  ghost  panel  requirement 
in  50  CFR  697.21(d),  and  the  maximum 
trap  size  restriction  in  50  CFR 
697.21(e)(2)(i)  and  (ii)  are  also  necessary 
to  allow  the  applicant  to  carry  out  the 
proposed  experimental  fishing.  These 
exemptions  are  required  because  the 
vessel  may  exceed  the  current  trap  limit 
by  fishing  up  to  an  additional  six  traps; 


the  size  of  the  experimental  traps  is 
slightly  larger  than  currently  allowed 
under  the  Federal  regulations  (33.800 
cu.  (553.883  cu.  cm.)  vs.  30,100  cu. 
in. (493,251  cu.  cm.));  the  experimental 
trap  design  does  not  provide  for  either 
an  escape  vent  or  a  ghost  panel;  and  no 
practical  mechanism  exists  by  which 
additional  trap  tags  may  be  obtained  by 
the  vessel  owner  to  affix  to  the 
experimental  traps.  The  waiver  of  these 
requirements  would  apply  to  the 
experimental  trap  gear  only.  The 
vessel's  commercial  trap  gear  would 
still  be  held  to  alj  the  requirements  of 
the  Federal  regulations. 

Proposed  EFP 

The  EFP  request  was  submitted  by  the 
University  of  Connecticut.  Researchers 
from  this  institution  will  collaborate 
with  the  owner/operator  of  an  identified 
vessel  to  obtain  300  to  600  live  adult 
royal  red  shrimp.  The  vessel,  when 
conducting  routine  commercial  trap 
fishing  for  American  lobster  and  red 
crab,  would  deploy  up  to  six  modified 
traps  in  addition  to  the  vessel's 
maximum  trap  allocation  of  1.800 
lobster  traps.  The  modified  traps  will  be 
added  to  the  multi-trap  trawls  fished  by 
the  vessel  and  will  not  result  in 
additional  vertical  lines  in  the  water 
column.  The  operator  of  the  vessel  will 
be  responsible  for  transporting, 
deploying,  and  hauling  back  the 
modified  gear  over  the  requested  period 
until  such  time  that  a  suitable  number 
(300-600  individual  live  adult  royal  red 
shrimp)  are  successfully  acquired  or 
until  the  EFP  expires  (not  to  extend 
beyond  one  year  in  duration).  Any 
bycatch  will  be  discarded,  and  any  live 
adult  royal  red  shrimp  will  be  retained, 
kept  alive,  and  transported  to 
researchers  at  the  University  of 
Connecticut. 

The  proposed  experimental  traps  will 
be  of  a  modified  lobster  orred  crab 
design,  with  approximate  dimensions  as 
follows:  50"  X  26"  X  26" 
(approximately  33,800  cu.  in.;  553,883 
cu.  cm.).  Mesh  size  throughout  the  body 
of  the  trap  will  be  1/4  in.  (0.635  cm.) 
and  each  trap  will  be  wrapped  entirely 
in  burlap  cloth  in  such  a  manner  ta 
allow  entry  of  the  shrimp  but  prevent 
escapement.  Fishing  depth  of  the  traps 
is  expected  to  be  between  190  and  300 
fathoms,  and  the  experimental  fishing  is 
proposed  for  lobster  conservation 
management  area  3  in  the  vicinity  of 
Munson  Canyon  east  to  the  Hague  Line. 
The  University  of  Connecticut's 
proposal  estimates  approximately  100- 
150  lb  (45.5  -  68.2  kg.)  of  bycatch  in  the 
experimental  traps  during  the  course  of 
the  project,  including  small  monkfish, 
other  finfish  and  shrimp  species,  small 
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crabs,  and  lobsters.  These  bycatch 
estimates  were  provided  by  the 
applicant  and  are  based  on  theTesults 
of  otter  trawl  experiments  conducted  by 
NOAA  funded  research  projects  that 
targeted  royal  red  shrimp  at  similar 
depths  and  provided  detailed  data  on 
observed  bycatch. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  14,  2003. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-4331  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Fastener  Quality  Act  Insignia 
Recordal  Process. 

Form  Numb&iis):  PTO-1611. 

Agency  Approval  Number:  0651- 
0028. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  26  hours  annually. 

Number  of  Respondents:  150 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  10  minutes  (0.17  hours) 
to  gather  the  necessary  information, 
prepare  the  form,  and  submit  the 
request  for  recordal  or  renewal  of  a 
fastener  insignia. 

Needs  ana  Uses:  Under  Section  5  of 
the  Fastener  Quality  Act  of  1999, 15 
U.S.C.  5401  et  seq.,  as  implemented  in 
15  CFR  280.300  et  seq.,  certain 
industrial  fasteners  must  bear  an 
insignia  identifying  the  manufacturer. 
Manufacturers  use  this  collection  to 
record  and  renew  fastener  insignias 
with  the  USPTO  so  that  these  fasteners 
can  be  traced  to  their  manufacturers. 
After  the  manufactiu«r  submits  a 
complete  application  for  recordal  of  a 
fastener  insignia,  the  USPTO  will  issue 
a  Certificate  of  Recordal,  which  remains 
active  for  five  years.  The  USPTO  uses 
this  information  to  maintain  the 
Fastener  Insignia  Register,  which  is 
open  to  public  inspection. 


Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  On  occasion  and  renewal 
every  5  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231,  by  phone  at  (703)  308-7400, 
or  by  e-mail  at  susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  March  27,  2003  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street  NW.  Washington,  DC 
20503. 

Dated:  February  14.  2003. 
Susan  K.  Brotvn, 

Records  Officer,  USPTO,  Office  of  Data 
"Architecture  and  Sen'ices,  Data 
Administration  Division. 

(FR  Doc.  03-4338  Filed  2-24-03;  8:45  am] 
BILUNG  COt>E  3510-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

February  20,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  March  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Authority:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Executive  Order  11651  of 
March  3,  1972,  as  amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  House  of 
Perfection,  d.b.a.  Stepping  Stones 
(House  of  Perfection)  has  violated  the 
requirements  for  participation  in  the 
Special  Access  Program  and  has 
suspended  House  of  Perfection  from 


participation  in  the  Program  for  the 
period  from  March  1,  2003  until 
December  31,  2004. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  under  the 
Speciat  Access  Program  by,  or  on  behalf 
of.  House  of  Perfection  during  the 
period  from  March  1,  2003  until 
December  31,  2004. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  20.  2003. 

Commissioner  of  Customs. 
Department  of  the  Treasury',  Washington.  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  Houseof  Perfection,  d.b.a. 
Stepping  Stones  (House  of  Perfection)  from 
participation  in  the  Special  Access  Program 
for  the  period  from  March  1.  2003  until 
December  31.  2004.  You  are  therefore 
directed  to  prohibit  entPi'  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  House  of  Perfection  during  the  period 
March  1,  2003  until  December  31.  2004. 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.03-4402  Filed  2-24-03;  8:45  am]  . 
BILUNG  CODE  3510-00-3 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  Novel 
Composite  Material  Technologies  for 
Exclusive,  Partially  Exclusive  or  Non- 
Exclusive  Licenses 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  novel 
composite  material  based  technologies 
as  described  in  U.S.  Patent  application 
"Method  for  Producing  Nano-Textured 
Solid  Surfaces"  (U.S.  Patent  Application 
No.  10/318667).  Any  license  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
part  404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory.  Office  of  Research  and 


8744 


Federal  Register /Vol.  68.  No.  37 /Tuesday.  February  25,  2003 /Notices 


Technology  Applications.  ATTN: 
AMSRL-DP-T/Bldg.  459.  Aberdeen 
Proving  Ground.  MD  21005-5425, 
telephone:  (410)  278-5038. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  03^404  Filed  2-24-03:  8:45  am] 
BtLLINO  CODE  3710-(»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Palm  Beach  Hart>or  Lake  Worth 
Access  Channel  Expansion,  Section 
107  Small  Navigation  Project 

agency:  Department  of  the  Army,  Anny 
Corps  of  Engineers.  DOD. 
action:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps).  Jacksonville  District 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Palm  Beach  Harbor  Lake  Worth 
Access  Channel  Expansion.  Section  107 
Small  Navigation  Project.  The  study  is 
a  cooperative  effort  between  the  Corps 
and  the  Florida  Inland  Navigation 
District  (FIND),  with  the  support  of 
Palm  Beach  County  (PBC)  and  the  Port 
of  Palm  Beach  Harbor  (PBH). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  McAdams.  904-232-2117. 
Environmental  Branch,  Planning 
Division.  P.O.  Box  4970.  Jacksonville. 
FL  32232-0019. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
for  the  PBH  Lake  Worth  Access  Channel 
Expansion,  Section  107  Small 
Navigation  Project  was  authorized  by 
the  Flood  Control  Act  of  1968. 

The  purpose  of  the  study  is  to 
consider  modifying  the  Federal 
navigation  project  of  PBH  to  provide 
navigation  access  for  larger  and  deeper- 
draft  vessels  to  interior  berthing,  testing, 
and  repair  facilities  located  adjacent  to 
PBH  in  Lake  Worth.  Existing  depths  in 
the  proposed  Lake  Worth  main  access 
channel  area  are  presently  limited  to  the 
10-foot  deep  Federal  I  WW  channel  that 
runs  north  and  south  from  the  Port.  The 
need  for  this  deepening  project  comes 
from  the  recent  growth  in  larger/deeper- 
draft  vessels  requiring  deeper  water 
depths  to  safely  navigate  the  interior 
area. 

The  study  involves  an  analysis  of 
available  information  from  sources 
within  the  project  area  and  records  at 
the  Jacksonville  District.  The  without 


project  deepening  condition  is  for 
continuing  maintenance  of  the  existing 
10- foot  depth  (Intracoastal  Waterway) 
rWW  channel,  with  maintenance  to 
maintain  the  channels  for  both  projects. 
A  deepened  access  channel  was 
analyzed  from  the  existing  ten-foot 
depth,  in  one-foot  increments  to  a  16- 
foot  depth.  Each  alternative  depth 
considered  includes  a  one-foot  required 
and  one-foot  allowable  over-depth.  All 
alternative  depth  main  access  chaimels 
have  a  bottom  width  of  125  feet  for 
about  0.7  miles  ^  north  and  4.5  miles 
south  of  the  PBH  project  limit.  Adding 
an  appropriate  depth  access  channel 
would  enable  larger  vessels  access  to 
commercial  repair  and  berthing 
facilities  in  the  vicinity  of  PBH  and 
improve  operational  efficiencies  at  other 
commercial  and  educational  training 
facilities  along  Lake  Worth. 

The  existing  1.6-mile  Federal  PBH 
navigation  channel  provides  a  35  foot 
deep  project  through  the  ocean  inlet.  33 
feet  through  the  inner  channel  and 
within  the  main  turning  basin,  and  25 
feet  in  a  second  turning  basin,  to 
berthing  slips  and  wharves  at  PPBH,  in 
West  Palm  Beach,  Florida.  PBH  serves  a 
variety  of  dry  bulk,  liquid  bulk,  and 
general  cargo  vessels  calling  at  the 
Harbor  in  addition  to  smaller 
commercial  and  recreational  boating 
interests.  The  present  Section  107  study 
addresses  and  is  focused  on  an 
extension  of  the  harbor  footprint  to  the 
north  and  south  via  the  addition  of  main 
and  interior  access  channels  and 
berthing  areas.  The  Jacksonville  to 
Miami  IWW,  part  of  which  is  co-located 
with  the  Harbor  and  continues  north 
and  south  from  the  Port,  traverses  the 
study  area.  This  report's  primary  study 
area  is  a  5.2  mile  reach  of  Lake  Worth 
in  Palm  Beach  County  in  the  vicinity  of 
PBH. 

Several  Feileral  navigation,  beach 
erosion  control,  environmental 
restoration,  and  food  control  projects 
exist  in  the  study  area.  The  first 
navigation  project  is  the  PBH  project. 
The  second  navigation  project  is  the 
IWW  from  Jacksonville  to  Miami.  Two 
beach  erosion  control  projects  exist 
along  the  Atlantic  Ocean  shoreline 
adjacent  to  PBH.  Also,  a  section  1135 
study  was  initiated  during  1996  to 
examine  environnjental  restoration  of  a 
portion  of  Peanut  Island,  the  upland 
dredged  material  disposal  site  used  in 
the  PBH  and  IWW  projects.  The  final 
project  is  the  West  Palm  Beach  Canal 
(C-51)  that  currently  serves  as  a  flood 
control  structure,  although  initially 
constructed  for  navigation  purposes. 

Alternatives:  Two  Basic  sets  of 
alternatives  were  considered  for 
providing  an  access  channel  for 


navigation  in  the  Lake  Worth  study  area. 
One  is  to  do  no  further  improvements  to 
the  project  (no  action  plan).  The  second 
set  of  alternatives  involve  structural 
changes  to  (extension  of)  the  existing 
PBH  project.  The  alternative  evaluations 
involved  an  assessment  of  the  optimum 
channel  depth  to  provide  the  greatest 
return  on  the  investment  (net  benefits), . 
the  dredging  equipment  for  performing 
the  construction  and  maintenance  work, 
and  dredged  material  disposal  options. 
The  identification  of  these  alternatives 
and  options  are  discussed  in  the 
subsequent  sections. 

Issues:  The  Environmental  Impact 
Statement  (EIS)  will  consider  impacts 
on  seagrasses,  protected  species,  health 
and  safety,  water  quality,  aesthetics  and 
recreation,  fish  and  wildlife  resources, 
cultural  resources,  energy  conservation, 
socio-edonomic  resources,  and  other 
impacts  identified  through  scoping, 
public  involvement,  and  interagency 
coordination. 

Scoping:  A  scoping  letter  was  sent  to 
interested  parties  on  September  13, 
2000  for  the  original  Environmental 
Assessment  of  the  project.  Due  to 
comments  received,  an  EIS  was  judged 
needed  and  a  new  scoping  letter  will  be 
sent  out  the  first  week  of  February  2003. 
In  addition,  all  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process.  At  this  time,  there 
are  no  plans  for  a  public  scoping 
meeting. 

Public  Involvement:  We  invite  the     ■ 
participation  of  affected  Federal,  state 
and  local  agencies,  affected  Indian  < 
tribes,  and  other  interested  private 
organizations  andparties. 

Coordination:  The  proposed  action  is 
being  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  under 
Section  7  of  the  Endangered  Species 
Act.  with  the  FWS  under  the  Fish  and 
Wildlife  Coordination  Act.  and  with  the 
State  Historic  Preservation  Officer. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  ipvolve  evaluation  for 
compliance  with  guidelines  pursuant  to 
Section  404(b)  of  the  Clean  Water  Act; 
application  (to  the  State  of  Florida)  for 
Water  Quality  Certification  pursuant  to 
Section  401  of  the  Clean  VVater  Act; 
certification  of  state  lands,  easements, 
and  rights  of  way;  Essential  Fish  Habitat 
with  National  Marine  Fisheries  Service; 
and  determination  of  Coastal  Zone 
Management  Act  consistency. 

Agency  Role:  As  cooperating  agency, 
non-Federal  sponsor,  and  leading  local 
expert;  Palm  Beach  County  Department 
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of  Environmental  Resoiuties  will 
provide  extensive  information  and 
assistance  on  the  resoiut:es  to  be 
impacted,  mitigation  measures,  and 
alternatives. 

DEIS  Preparation:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
on  or  about  August  15,  2003. 

Dated:  February  4,  2003. 
George  M.  Strain, 

Acting  Chief,  Planning  Division. 

|FR  Doc.  03-4406  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  3710-/U-M        • 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers  i 

Estuary  Habitat  Restoration  Council; 
Meeting  Cancellation 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice;  cancellation. 

SUMMARY:  The  public  meeting  of  the 
Estuary  Habitat  Restoration  Council 
scheduled  for  Wednesday,  February  26, 
2003  from  .10  a.m.  to  12  p.m.  published 
in  the  Federal  Register  on  Monday, 
February  10,  2003  (68  FR  6725)  has  been 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Cummings,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington. 
DC  20314-1000,  (202)  761-4558;  or  Ms. 
Cynthia  Garman-Squier.  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works),  Washington,  DC,  (703)  695- 
6791. 

SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03^405  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  37ia-92-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Navy  Alr-To-Ground  Training  at  Avon 
Park  Air  Force  Range  and  To 
Announce  Public  Scoping  Meetings 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  (102)(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Enviroiunental  Quality 
Regulations  (40  CFR  parts  1500-1508), 
the  Department  of  Navy  (Navy) 
announces  its  intent  to  prepare  an 


Environmental  Impact  Statement  (EIS) 
to  evaluate  the  potential  environmental 
consequences  of  utilizing  Avon  Park  Air 
Force  Range  (APAFR)  as  a  looation  for 
high  explosive  air-to-ground  ordnance 
training  for  East  Coast  Carrier-based 
strike/fighter  aviation  squadrons. 
Squadrons  would  use  APAFR  in 
combination  with  other  available  air-to- 
ground  range  assets  to  meet  the 
operational  requirements  of  its 
structured  aircrew-training  program 
called  the  Inter-Deployment  Training 
Cycle  (IDTC).  IDTC  air-to-ground 
training  will  encompass  operations 
associated  with  Navy  intermediate  and 
advanced  level  training  exercises  and 
combat  certification.  The  EIS  will  focus 
on  air-to-ground  training  alternatives 
within  APAFR.  These  alternatives  will 
encompass  varying  mixtures  of 
ordnance  types  among  three  different 
ranges  within  APAFR. 
DATES  AND  ADDRESSES:  Three  public 
scoping  meetings  will  be  held  in  Avon 
Park.  Florida;  Sebring,  Florida;  and  in 
Frostproof.  Florida  to  receive  oral  and 
written  comments  on  environmental 
concerns  that  should  be  addressed  in 
the  EIS.  Public  scoping  open  houses 
will  be  held  at  the  following  dates, 
times,  and  locations: 
—Tuesday,  March  18.  2003.  from  7  p.m. 

to  9  p.m..  Frostproof  High  School 

Cafeteria,  Frostproof,  FL. 
—Wednesday,  March  19,  2003,  fi-om  7 

p.m.  to  9  p.m.,  Sebring  Civic  Center, 

Sebring.  FL. 
— March  20,  2003,  from  7  p.m.  to  9  p.m., 

The  City  of  Avon  Park  Community 

Center,  Avon  Park,  FL. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Will  Sloger.  Southern  Div.,  Naval 
Facilities  Engineering  Command.  PO 
Box  190010.  North  Charleston.  SC 
29419-9010;  telephone  (843)  820-5797; 
facsimile  (843)  820-7472. 
SUPPLEMENTARY  INFORMATION:  The 
Commander,  U.S.  Atlantic  Fleet 
prepares  Carrier  Battlegroups  (CVBGs) 
for  deployment  using  a  training  process 
known  as  the  "Inter-deployment 
Training  Cycle  (IDTC)."  The  IDTC 
prepares  Navy  personnel  to  function  as 
a  part  of  a  coordinated  fleet  or  joint 
fighting  force  with  the  capacity  to 
accomplish  multiple  missions  in  a 
hostile  environment.  The  IDTC  is  highly 
structured  and  features  a  three-phased 
building-block  approach  including 
basic,  intermediate,  and  advanced 
phases.  Mission  activities  conducted 
diuing  the  IDTC  include  integrated 
strike,  close  air  support,  combat  search- 
and-rescue,  unit  level  bombing, 
helicopter  unit  level  terrain  flight,  and 
helicopter  unit  level  air-to-ground 
gaining. 


The  Navy  must  deploy  combat  ready 
forces  and  considers  training  with  live 
ordnance  to  be  indispensable  to 
achieving  and  maintaining  combat 
readiness.  The  handling  of  live 
ordnance  and  the  decision-making  in 
the  use  of  this  ordnance  provides  Fleet 
sailors  and  airmen  the  greatest  degree  of 
combat  training  realism.  Exposure  to 
live  ordnance  is  known  to  rivet  the 
attention  of  those  who  manage,  handle, 
and  employ  it  with  a  combination  of 
fear  and  respect  that  non-explosive 
ordnance  cannot  impart.  Moreover, 
employment  of  explosive  ordnance 
onboard  an  aircraft  carrier  involves  the 
hazardous  end-to-end  weapons  regime; 
to  include  breakout,  build-up.  and 
loading;  to  weapons  release,  impact, 
aircraft  return  and  recovery,  both  day 
and  night.  On  the  ground,  redundancy 
in  the  availability  of  disparate  explosive 
targets  helps  reduce  the  likelihood  of 
fratricide  and  collateral  damage  by 
ensuring  a  rigorous,  combat-like  training 
regimen  prior  to  overseas  deployment. 
In  the  end.  tactical  pilots  and  flight 
officers  must  have  full  confidence  in 
their  support  personnel,  their 
equipment  and  weapons  systems,  and  in 
their  ability  to  safely  and  effectively 
prosecute  difficult  target  sets. 

Explosive  ordnance-capable  ranges 
are  limited  to  the  Navy's  Pinecastle 
Range  and  tbe  Air  Force's  Eglin  Air 
Force  Base  (Air  Armament  Center)  on 
the  East  Coast  of  the  United  States.  At 
these  ranges,  limitations  exist  with 
regard  to  range  dimensions,  run-in  lines, 
the  number  of  explosive  ordnance  target 
sets,  fire  index  restrictions,  and 
scheduling  lead  times,  changes,  and 
priorities.  Consequently,  explosive 
ordnance  range  capabilities  must  be 
expanded  to  a  location  proximate  to 
planned  Carrier  Battlegroup  Training  in 
the  Southeastern  U.S.  (Jacksonville  and 
Gulf  of  Mexico  Operational  Areas)  to 
reduce  the  potential  for  a  single  point  of 
failure  should  the  existing  ranges  be 
unavailable  or  unsuitable  for  a 
particular  exercise.  This  location  must 
have  sufficient  range  area  and  suitably 
sized  special  use  airspace  to 
accommodate  safe  aircraft  operations 
and  ordnance  delivery  across  the  full 
spectrum  of  IDTC  training. 

The  purpose  of  the  proposed  action, 
therefore,  is  to  provide  flexibility  across 
the  full  spectrum  of  the  IDTC  for  U.S. 
Atlantic  Fleet  aircrews.  Navy  use  of 
APAFR  as  a  location  for  explosive  air- 
to-ground  training  would  provide 
redundancy  for  explosive  ordnance 
capabilities;  increase  combat  realism, 
scheduling  flexibility,  and  aimpoint 
variety;  reduce  undue  operational 
impacts  at  any  one  location;  and 
promote  the  benefits  of  multiple  DOD, 
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Navy,  and  community  partnerships. 
Navy  will  consider  possible  alternatives 
using  a  combination  of  ordinance  target 
locations  within  the  APAFR. 

The  EIS  will  evaluate  the 
environmental  effects  associated  with: 
Airspace;  noise;  range  safety;  earth 
resources;  water  resources;  air  quality; 
biological  resources,  including 
threatened  and  endangered  species; 
land  use;  socioeconomic  resources; 
infrastructure;  and  cultural  resources. 
The  analysis  will  include  an  evaluation 
of  the  direct,  indirect,  and  cumulative 
impacts.  No  decision  will  be  made  to 
implement  any  alternative  until  the 
NEPA  process  is  completed. 

The  Navy  is  initiating  the  scoping 
process  to  identify  community  concerns 
and  local  issues  that  will  be  addressed 
in  the  EIS.  Federal,  state,  and  local 
agencies,  and  interested  persons  are 
encouraged  to  provide  oral  and/or 
written  comments  to  the  Navy  to 
identify  specific  issues  or  topics  of 
environmental  concern  that  should  be 
addressed  in  the  EIS.  Written  comments 
must  be  postmarked  by  April  15,  2003, 
and  should  be  mailed  to:  Avon  Park  Air- 
to-Ground  Training  EIS,  c/o 
Commanding  Officer,  Southern  Div., 
Naval  Facilities  Engineering  Command, 
PO  Box  190010,  North  Charleston,  SC 
29419-9010.  Attn:  Code  ES12/WS  (Will 
Sloger),  telephone  (843)  820-5797. 
facsimile  (843)  820-7472. 

Dated:  February  20.  2003. 
|.T.  Baltimore. 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  03-^411  Filed  2-24-03;  8:45  ami 
BILUNG  CODE  3aiO-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
27,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 


DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Ixiuren.Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the    • 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  19.  2003. 
)ohn  D.  Tressler.  Leader. 

Regulatory  Management  Group,  Office  of  the 
Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Program  for  International 
Student  Assessment  (PISA)  (KI). 

Frequency:  Other:  one  time. 

Affected  Public:  Individuals  or 
household  (primary).  State.  Local,  or 
Tribal  Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  10800;  Burden 
Hours:  28125. 

Abstract:  The  Program  for 
International  Student  Assessment 
(PISA)  is  a  new  system  of  international 
assessments  that  focus  on  15-year-olds' 
capabilities  in  reading  literacy, 
mathematics  literacy,  and  science 
literacy.  PISA  2000  was  the  first  cycle 
of  PISA,  which  will  be  conducted  every 
three  years,  with  a  primary  focus  on  one 
area  for  each  cycle.  PISA  2000  focused 
on  reading  literacy;  mathematics 
literacy  will  be  the  focus  in  2003.  and 
science  literacy  in  2006.  In  addition  to 
assessment  data.  PISA  provides 


background  information  on  school 
context  and  student  demographics  to 
benchmark  performance  and  inform 
policy. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  03-4316  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  4000-01-# 


DEPARTMENT  OF  EDUCATION 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  implementation  of 
electronic  delivery  of  school  cohort 
default  rate  data  for  institutions  located 
in  the  United  States. 

SUMMARY:  The  Secretary  gives  notice  of 
the  implementation  of  electronic 
delivery  of  cohort  default  rate 
notification  packages  to  institutions 
located  in  the  United  States  (domestic 
institutions)  that  participate  in  the 
Federal  student  aid  programs  authorized 
imder  Title  IV  of  the  Higher  Education 
Act  of  1965.  as  amended.  This  notice 
concerns  electronic  processes  related  to 
cohort  default  rates  calculated  for 
institutions  participating  in  the  Federal 
Family  Education  Loan  (FFEL)  Program, 
the  William  D.  Ford  Federal  Direct  Loan 
(Direct  Loan)  Program,  or  both.  It  does 
not  apply  to  cohort  default  rates 
calculated  for  the  Federal  Perkins  Loan 
Program. 

Domestic  schools  must  participate  in 
this  new  electronic  process  by  June  1 , 
2003.  After  that  date,  and  except  in  the 
case  of  a  technical  problem  caused  by 
the  U.S.  Department  of  Education 
(Department)  as  described  below,  the 
electronic  process  will  be  the  sole 
means  by  which  the  Secretary  provides 
notice  to  domestic  schools  of  their  draft 
and  official  cohort  default  rates  and 
underlying  data.  While  participation  in 
the  electronic  process  by  domestic 
schools  is  mandatory  as  of  June  1,  2003, 
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we  will  begin  electronic  distribution  of 
cohort  default  rate  notifications  with  the 
fiscal  year  (FY)  2001  draft  rates  in 
l^ebruary  2003.  for  schools  that  by  then 
have  registered  for  the  new  service,  as 
described  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kriste  Jordan.  Default  Management, 
Schools  Channel.  Federal  Student  Aid. 
U.S.  Department  of  Education.  Union 
Center  Plaza.  084B4.  830  First  Street. 
Washington.  DC  20002.  Telephone: 
(202)  377-3191.  FAX  (202)  275-4511.  ' 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMltTION:  Beginning 
with  the  release  of  fiscal  year  (FY)  2001 
draft  cohort  default  rates  in  February 
2003.  we  will  electronically  transmit 
draft  and  official  cohort  default  rate 
notification  packages  to  domestic 
institutions  using  our  Student  Aid 
Internet  Gateway  (SAIG).  The  electronic 
delivery  of  cohort  default  rate 
information  to  domestic  institutions 
will  replace  the  current  process,  which 
involves  delivery  of  hardcopy 
documents.  Foreign  schools  [i.e., 
schools  eligible  to  participat^in  the 
Federal  Family  Education  Loan  Program 
under  section  102(a)(1)(C)  of  the  Higher 
Education  Act  of  1965.  as  amended)  are 
not  subject  to  participation  in  this 
electronic  process.  Foreign  schools  will 
continue  to  receive  their  cohort  default 
rate  notification  documents  in  hardcopy 
rather  than  electronically.  Foreign 
schools'  rights  to  appeal,  make 
challenges  and  seek  adjustments  will' 
continue  to  run  from  tbe  date  of  receipt 
of  the  hardcopy.  as  they  have  in  the 
past. 

For  each  electronic  distribution  of 
default  rate  notifications  (draft  and 
official)  to  domestic  institutions,  we 
will  announce  on  our  Information  for 
Financial  Aid  Professionals  (IFAP)  Web 
site  (http://www.ifap.ed.gov)  the  date  of 
the  electronic  transmission  of  cohort 
default  rate  information  to  the 
destination  points  designated  by  each 
domestic  institution.  Except  as 
described  in  the  following  paragraph, 
the  time  periods  for  making  appeals  and 
challenges  and  seeking  adjustments 
under  34  CFR  part  668.  subpart  M  will 
begin  with  the  sixth  business  day  after 
the  date  the  default  rate  notification 
packages  were  transmitted  to  the  SAIG 


destination  points,  as  noted  in  the  IFAP 
announcement. 

If  an  institution  believes  that  a 
technical  problem  that  was  caused  by 
the  U.S.  Department  of  Education 
(Department)  resulted  in  the  institution 
not  being  able  to  access  its  electronic 
cohort  default  rate  information,  it  must 
notify  us  no  later  than  five  business 
days  after  the  transmission  date 
announced  on  IFAP.  By  doing  so  and  if 
we  agree  that  the  problem  was  caused 
by  the  Department,  we  will  extend  the 
challenge,  appeal,  and  adjustment 
deadlines  and  timeframes  to  account  for 
a  re-transmission  of  the  information 
after  the  technical  problem  is  resolved. 
Reports  of  technical  problems  must  be 
made  via  e-mail  and  addressed  to  our 
Default  Management  sharepost  at: 
fsa. schools. 
default.management@ed.gov. 

Each  institution  is  responsible  for 
updating  its  SAIG  enrollment  whenever 
a  change  is  needed  to  its  cohort  default 
rate  notification  package  destinat'on 
point.  Failure  of  an  institution  to  enroll 
in  or  update  SAIG  for  the  eCDR  process 
does  not  constitute  a  valid,  timely 
technical  problem  that  would  extend 
timeframes  or  deadlines  for  appeals, 
challenges,  and  adjustments. 

To  implement  the  electronic  process, 
every  domestic  school  must,  no  later 
than  June  1.  2003,  designate  an  SAIG 
destination  point  that  will  receive  the 
institution's  electronic  cohort  default 
rate  (eCDR)  notification  packages.  The 
designation  of  the  eCDR  destination 
point  must  be  conducted  through  the 
SAIG  enrollment  process  at:  httpJ/ 
www.  sfa  webenroll.  ed.gov. 

In  addition,  before  eCDR  functionality 
can  be  provided  to  the  designated  SAIG 
destination  point  each  institution  must 
submit,  by  June  1.  2003.  a  hardcopy 
SAIG  signature  page  signed  by  the 
institution's  Chief  Executive  Officer 
(CEO)  (e.g..  President.  Chancellor. 
Owner)  or  the  person  previously 
designated  by  the  CEO  as  the 
institution's  SAIG  signature  authority. 

Once  SAIG  enrollment  is  completed, 
the  institution's  designee  will  receive 
electronic  school  cohort  default  rate 
notification  packages  unless  the  school 
changes  the  designee  by  submitting  a 
revision  to  its  SAIG  enrollment. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 


available  free  at  this  site.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO); 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 
You  may  also  view  this  document  in 
PDF  at  the  following  site:  ifap.ed.gov. 

Note:  The  official  version  of  tliis  doi;umenl 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Acxess  at:  hilp://i\w\v.access.gpo.gov/nara/ 
index.html. 

Prograip  Authority:  20  U.S.C.  leS.S.  1094. 

1099i;. 

Dated:  February  20.  2003. 
Sally  L.  Stroup-. 

Assistant  Secretary.  Office  of  Postsecondary   ■ 

Education. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  '    • 

[Docket  No.  ELOS-38-000] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell;  Cargill  Power  Markets, 
LLC,  Complainant,  v.  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  Respondent;  Order  on 
Complaint  Establishing  Hearing  and 
Settlement  Procedures 

February  14.  2003.    ' 

1 .  In  this  order,  the  Commission  sets 
for  hearing  the  complaint  (complaint) 
filed  on  December  31,  2002  by  Cargill 
Power  Markets,  LLC  (Cargill)  against  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO), 
regarding  a  request  by  Cargill  for  long- 
term  firm  transmission  service. 
Moreover,  to  aid  the  parties  in  settling 
their  dispute,  we  will  hold  the  hearing 
in  abeyance  pending  the  outcome  of 
settlement  judge  procedures. 

Background 

2.  Cargill  complains  that  the  Midwest 
ISO  wrongfully  recalled  Cargill's 
confirmed  reservation  with  the  Midwest 
ISO  for  52  MW  of  long-term  finn  point- 
to-point  transmission  service  (service 
reservation)  from  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  source  Control 
Area  to  the  Michigan-Ontario 
Independent  Electricity  Market  Operator 
border  (MI-IMO).  for  the  period  Januarj' 
1.  2003  through  Januan,'  1.  2004.  Cargill 
states  that  the  Midwest  ISO  confirmed 
the  service  reservation  on  November  21. 
2002.  Cargill  further  contends  that  on 
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November  27,  2002.  the  Midwest  ISO 
informed  Cargill  that  the  Midwest  ISO 
might  annul  the  service  reservation  due 
to  its  re-evaluation  of  certain  business 
practices.  However,  Cargill  claims  that 
after  Cargill  refused  to  agree  to  an 
annulment,  the  Midwest  ISO  stated  that 
it  would  review  the  situation. 

3.  Cargill  fiulher  alleges  that  on 
December  23,  2002.  the  Midwest  ISO 
informed  Cargill  that  the  service 
reservation  was  inadvertently  processed 
out  of  order  and  was  being  recalled  due 
to  the  MI-IMO  interface  being 
oversubscribed  by  non-competing 
requests,  based  on  the  condition, 
Midwest  ISO's  Business  Practices 
Manual  Section  6.8.1,  that  competing 
requests  must  have  the  same  source  and 
sink  Control  Areas.  Cargill  states  that 
the  Midwest  ISO  claimed  authority  to 
recall  the  service  reservation  under 
Section  4.2.13.10  of  the  Open  Access 
Same  Time  Information  System  (OASIS) 
Standards  and  Communication 
Protocols  Document  (S&CP  Document). 

4.  Cargill  contends  that  the  Midwest 
ISO's  recall  of  the  service  reservation 
violates  the  Midwest  ISO's  Open  Access 
Transmission  Tariff  (OATT)  and 
Business  Practices,  as  well  as  prior 
Commission  orders  and  the 
Commission's  OASIS  standards.  Cargill 
states  that  the  S&CP  Document '  and 
Commission  precedent  ^  require  that  the 
acceptable  reasons  for  a  recall  of 
transmission  capacity  be  clearly 
articulated  in  the  Midwest  ISO's  OATT 
or  in  a  transmission  service  agreement. 
Cargill  maintains  that  neither  the 
Midwest  ISO's  OATT  nor  a  transmission 
service  agreement  allow  the  recall  of 
confirmed  long-term  firm  transmission 
capacity  due  to  a  re-evaluation  of,  or 
disputes  regarding,  the  Midwest  ISO's 
Business  Practices. 

5.  Furthermore,  Cargill  contends  that 
the  Commission  has  stated  that 
transmission  providers  are  liable  for 
errors,  even  if  made  in  good  faith  or  in 
accordance  with  its  published 
procedures. '  Ceirgill  argues  that  if  a 


'  'Cargill  (ilos  Set;Iions  4.2.1:).  10  of  the  .S&(.P 
Documenl.  which  states,  in  relevant  part:  "There 
are  cases  in  implementing  pmvisions  of  the  Primary 
Provider's  Tariff  that  the  capacity  reserved  by  a 
Transmission  Customer  may  be  reduced  in  whole 
or  in  part.  The  particular  reasons  for  these 
reductions  arc  Tariff  spe<:ific.  •   •   * "  Cargill 
Complaint  at  7. 

^Cargill  cites  Duke  Energy  Corp..  88  FERC  1 
61.184  (1999);  .Southern  Company  .Services.  Inc., 
100  FERC  1  til. 314  (20()2),  Public  Serv.  Co.  of  New 
Mexico.  85  FERC  (il. 240  (1998):  Public  Sen:  Co.  of 
New  Mexico  v.  Arizona  Pub.  Serv.  Co..  99  FERC  1 
61.162  (2002):  and  Exelon  Generation  Co..  LLC\. 
SoulbwesI  Power  Pool.  Inc..  99  FERC  1  HI  .2:).'i.  reh  g 
denied.  101  FERC  1  61.226  (2002)  [Kxelon]. 

'Cargill  cites  Open  Access  .Same-Time 
Information  Svstem  anil  .Standards  of  Conduct. 
Order  No.  889-A.  62  FR  2484  (1997).  FERC  Stats, 
and  Regs.  1  J  1.049  at  30.572. 


transmission  provider  oversubscribes  a 
transmission  system,  the  onus  is  on  it  to 
either  curtail  transmission  service  or 
build  transmission  facilities.  Cargill 
relies  upon  Exelon,'*  where  the 
Commission  stated: 

If  the  transmission  system  becomes 
constrained  such  that  the  transmission 
provider  cannot  satisfy  existing  customers, 
then  the  obligation  is  on  the  transmission 
provider  to  either  curtail  service  pursuant  to 
the  provisions  of  its  OATT  or  to  build  more 
capacity  to  relieve  the  constraint. 

6.  Moreover.  Cargill  argues  that  the 
recall  of  its  service  reservation  was 
prohibited,  because  the  Midwest  ISO 
failed  to  give  Cargill  timely  notice  of  the 
action.  Cargill  notes  that  the 
Commission  has  allowed* the  annulment 
of  other  service  reservations  where  the 
transmission  customer  received  timely 
notice  of  the  annulment.'*  However. 
Cargill  states  that  the  Midwest  ISO  did 
not  send  Cargill  notice  of  the  recall  until 
December  23,  2002,  over  one  month 
after  the  service  reservation  was 
confirmed  and  a  little  more  than  one 
week  before  service  was  to  commence. 
Moreover,  Cargill  alleges  that  the 
Midwest  ISO  erred  in  posting  the 
relevant  recall  on  its  OASIS,  since  the 
relevant  notice,  posted  on  November  29, 
2002  (OASIS  notice),  referenced  1  MW 
of  service,  while  Cargill  had  reserved  52 
MWs.  Cargill  states  that  it  did  not  have 
reasonable  notice  of  the  recall,  since  the 
notice  referenced  a  different  MW  of 
service.  Cargill  alleges  that  on  December 
30.  2002,  after  Cargill  had  alerted  the 
Midwest  ISO  of  the  inadequate  notice, 
the  Midwest  ISO  amended  the  posted 
recall  to  reference  the  52  MWs  at  issue. 

7.  Finally,  Cargill  distinguishes  its 
complaint  from  another  complaint  filed 
against  the  Midwest  ISO  by  Tenaska 
Power  Services  Co."  (Tenaska 
complaint).  Cargill  states  that  this 
proceeding  must  be  resolved  separately 
from  the  Tenaska  complaint.  Cargill 
contends  that  the  Tenaska  complaint 
involves  the  proper  interpretation  of  the 
Midwest  ISO's  Business  Practices  and 
hinges  on  whether  Section  6.8.1  of  that 
document  applies  to  long-term  firm 
requests  and  whether  competing 
requests  must  have  the  same  points  of 
receipt  and  delivery.  On  the  other  hand, 
Cargill  alleges  that  it  has  a  confirmed 
reservation  for  long-term  firm 
transmission  service  that,  by  reference 
to  a  provision  in  the  S&CP  document, 
which  is  not  provided  for  anywhere  in 


■•101  FERC  at  61.980. 

•  Cargill  cites  Williams  Energ\'  Marketing  fr 
Tniding  Co.  v.  Southern  Company  Services.  Inc.. 
101  FERC  1  61.144  (2002)  {reh  g  pending)  [Williams 
Energ\'h  Powerex  Corp.  v.  Department  of  Energy.  95 
FERC  1  61.241  (2001)  (Powerex). 

"  Doi.ket  No.  EL03-30-O00. 


the  Midwest  ISO's  OATT.  the  Midwest 
ISO  has  attempted  to  recall  a  week 
before  service  is  to  commence.  Cargill 
states  that  the  only  relationship  between 
its  complaint  and  the  Tenaska 
complaint  is  that  the  Midwest  ISO  has 
oversold  service  to  the  MI— IMO 
interface  and  now  seeks  to  resolve  that 
situation  by  invoking  an  undefined  arid 
vague  recall  procedure  not  specified  in 
its  OATT. 

Sstice  of  the  Filing  and  Responsive 
eadings 

8.  Notice  of  Cargill's  filing  was 
published  in  the  Federal  Register,^  with 
the  answer,  interventions,  comments, 
and  protests  due  on  or  before  January 
15,  2003.  The  Midwest  ISO  filed  a 
timely  answer.  Tenaska  Power  Services 
Co.  (Tenaska)  filed  a  timely  motion  to 
intervene  and  comments,  and  Dynegy 
Power  Marketing,  Inc.,  Reliant 
Resources,  Inc.  and  MidAmerican 
Energy  Company  filed  timely  motions  to 
intervene.  Duke  tnergy  Trading  and 
Marketing,  L.L.C.  (Duke  Energy)  filed  an 
untimely  motion  to  intervene. 

9.  In  its  answer,  the  Midwest  ISO 
states  that  under  the  Midwest  ISO's 
longstanding  preemption  methodology, 
which  has  been  in  effect  since  the 
Midwest  ISO  became  operational 
(February  1,  2002),  Cargill's  request  for 
service  could  not  preempt  any  requests 
for  short-term  transmission  service, 
because  no  short-term  requests  shared 
the  same  source  and  sink  Control  Areas 
as  Cargill's.requested  service.  The 
Midwest  ISO  contends  that,  at  the 
urging  of  FERC  Hotline  Staff,  it  began 
employing  an  expanded  preemption 
methodology  that  would  not  require 
competing  requests  to  have  the  same 
source  and  sink  Control  Areas.  The 
Midwest  ISO  states  that,  using  the 
expanded  preemption  methodology,  it 
approved  Cargill's  transmission  service 
request  on  November  19,  2002.  The 
Midwest  ISO  maintains  that  Cargill 
confirmed  that  approval  on  November 
21,  2002. 

10.  On  the  morning  of  November  27, 
2002,  the  Midwest  ISO  alleges  that 
Cargill  contacted  the  Midwest  ISO  and 
expressed  concern  that  the  expanded 
preemption  methodology  (which,  the 
Midwest  ISO  contends,  led  to  the 
approval  of  Cargill's  service  request) 
violated  the  Midwest  ISO's  preemption 
methodology,  set  forth  in  Section  6.8.1 
of  the  Midwest  ISO's  Business  Practices 
Manual.  The  Midwest  ISO  states  that, 
after  internal  discussions,  it  agreed  with 
Cargill  that  the  expanded  preemption 
methodology  violated  the  Business 
Practices  Manual. 


'68FR  1448(2003). 
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11.  Consequently,  the  Midwest  ISO 
states  that  it  determined  that  the 
transmission  service  queue  at  issue 
should  be  reprocessed  consistent  with 
the  preemption  methodology  set  forth  in 
Section  6.8.1  of  its  Business  Practices 
Manual.  The  Midwest  ISO  alleges  that 
diuing  a  follow-up  conversation  with 
Cargill,  during  the  early  afternoon  of 
November  27,  2002,  the  Midwest  ISO 
informed  Cargill  that  the  Midwest  ISO 
was  reprocessing  the  queue  to  ensure 
that  requests  were  approved  on  a  first- 
come,  first-serve  basis,  in  comjjliance 
with  the  source/sink  Control  Area 
limitations  set  forth  in  Section  6.8.1  of 
the  Business  Practices  Manual.  The 
Midwest  ISO  states  that  this  was  the 
first  indication  it  provided  to  Cargill 
that  Cargill's  service  request  could  be 
recalled. 

12.  On  November  29,  2002,  the 
Midwest  ISO  maintains  that  it 
completed  its  reevaluation  of  all 
incorrectly  processed  transmission 
service  requests,  including  Cargill's 
request,  and  took  immediate  action  to 
recall  the  service  reservation.  On  that 
same  day,  the  Midwest  ISO  states  that 
it  posted  the  OASIS  notice  recalling 
Cargill's  service  reservation.  The 
Midwest  ISO  explains  that  the  OASIS 
requires  that  a  non-zero  value  be  placed 
in  the  Capacity  Requested  and  Capacity 
Granted  fields,  which  required  the 
Midwest  ISO  to  set  those  fields  at  1  MW 
in  the  OASIS  notice.  However,  the 
Midwest  ISO  states  that,  in  order  to 
avoid  confusion,  it  inserted  in  the 
Provider  Comments  field  the  following 
language:  "Request  Recalled  for  the  full 
52  MWs.  OASIS  does  not  support  full 
amount  to  be  recalled."  Moreover,  the 
Midwest  ISO  states  that  on  November 
29,  2002,  shortly  after  posting  the 
OASIS  notice,  the  Midwest  ISO  left  a 
detailed  telephone  message  with  Cargill, 
explaining  that  Cargill's  52  MW  request 
was  being  recalled  in  its  entirety.  The 
Midwest  ISO  further  maintains  that  it 
followed  the  telephone  message  with  an 
email  to  Cargill,  again  explaining  the 
recall. 

13.  Based  upon  the  foregoing,  the 
Midwest  ISO  contends  that  it  properly 
recalled  Cargill's  service  reservation. 
The  Midwest  ISO  argues  that  it  has 
inherent  authority  to  correct  errors 
made  during  administration  of  its 
OATT.  The  Midwest  ISO  contends  that 
at  the  time  it  had  approved  Cargill's  52 
MW  request,  the  Midwest  ISO  had 
failed  to  subject  Cargill's  request  to  the 
source  and  sink  Control  Area 
preemption  methodology  that  is 
specified  in  Section  6.8.1  of  its  Business 
Practices.  As  a  result,  the  Midwest  ISO 
contends  that  it  accepted  several  long- 
term  firm  requests,  including  Cargill's, 


which  the  Midwest  ISO  should  have 
rejected  and  which  instead  caused  the 
interface  to  be  oversold.  The  Midwest 
ISO  argues  that,  because  they  were 
processed  in  violation  of  the  Midwest 
ISO's  OATT  and  Business  Practices, 
those  reservations  were  void  from  the 
outset  and  subject  to  recall  when  the 
error  was  exposed. 

14.  Indeed,  the  Midwest  ISO  states 
that  it  had  a  basic  duty  as  a  regional 
transmission  organization  (RTO)  to 
remedy  the  processing  errors  and 
resume  compliance  with  its  OATT  and 
Business  Practices  by  recalling  the 
invalid  reservations.  The  Midwest  ISO 
states  that,  contrary  to  Cargill's 
assertion,  the  Commission  has  never 
required  that  such  fundamental 
obligations  be  specified  in  a  tariff  or 
service  agreement. 

15.  Likewise,  the  Midwest  ISO  argues 
that  the  S&CP  Document  does  not 
require  that  the  particular  reasons  for 
the  recall  of  transmission  capacity  be  set 
forth  in  its  OATT,  as  Cargill  contends. 
The  Midwest  ISO  notes  that  section 
4.2.13.10  of  the  S&CP  Document  states 
that  "[t]he  particular  reasons  for  these 
reductions  are  Tariff  specific."  The 
Midwest  ISO  maintains  that  it  recalled 
Cargill's  service  reservation  in  order  to 
resume  application  of  the  preemption 
methodology  set  forth  in  its  Business 
Practices  Manual,  which,  according  to 
the  Midwest  ISO,  complements  and 
enhances  the  luiderstanding  of  its  OATT 
provisions  and  principles.  Therefore, 
the  Midwest  ISO  states  that  its  reason 
for  recalling  the  service  reservation  is 
tariff  specific  within  the  meaning  of  the 
S&CP  Document. 

16.  Moreover,  the  Midwest  ISO 
contends  that  Commission  precedent 
authorizes  transmission  providers  such 
as  the  Midwest  ISO  to  recall  capacity 
granted  in  error."  The  Midwest  ISO 
states  that  in  Williams  Energy  the 
Commission  denied  the  customer's 
request  to  reinstate  a  mistakenly- 
accepted  request  for  service,  based  upon 
the  Commission's  finding  that  the 
transmission  provider  was  authorized  to 
correct  the  mistake  within  a  reasonable 
period  of  time  after  discovering  the 
error.  The  Midwest  ISO  states  that, 
contrary  to  Cargill's  contention,  it  gave 
Cargill  timely  notice  of  its  processing 
error,  over  one  month  before  the  service 
reservation  was  to  commence. 

17.  Finally,  contrary  to  Cargill's 
assertion,  the  Midwest  ISO  argues  that 
this  proceeding  relates  to  the  Tenaska 
complaint.  The  Midwest  ISO  contends 
that  Cargill's  and  Tenaska's  complaints 
raise  the  identical  issue  regarding  the 


*TJie  Midwest  ISO  cites  Williams  Energy  and 
Powerex. 


Midwest  ISO's  application  of  its  same 
source  and  sink  Control  Area 
preemption  methodology.  The  Midwest 
ISO  requests  that,  if  the  Commission 
does  not  deny  Cargill's  complaint,  the 
Commission  hold  this  proceeding  in 
abeyance  pending  resolution  of  the 
Tenaska  complaint. 

18.  In  its  comments.  Tenaska  states 
that  it  appreciates  Cargill's  concerns  and 
is  intervening  in  this  proceeding  to 
protect  its  own  interests.  Tenaska 
notifies  the  Commission  that  it  sought 
transmission  service  from  the  Midwest 
ISO  before  Cargill  made  its  requests 
with  the  Midwest  ISO  and  asserts  that 
it  is  rightfully  ahead  of  Cargill  in  the 
queue.  It  asks  that  the  Midwest  ISO  be 
directed  to  sort  out  and  remedy  the 
problems  with  its  transmission  queue 
and  properly  process  requests  for  long- 
term  firm  transmission  service. 

Cargill's  Response  to  the  Midwest  ISO's 
Answer 

la  On  January  24,  2003,  Cargill  filed 
a  response  disputing  the  facts  set  forth 
in  the  Midwest  ISO's  answer.  Cargill 
states  that,  contrary, to  the  Midwest 
ISO's  contention,  the  Midwest  ISO 
confirmed  Cargill's  service  request  using 
the  soiu-ce-sink  methodology  set  forth  in 
the  Midwest  ISO's  Business  Practices. 
To  that  end,  Cargill  proffers  evidence  of 
an  OASIS  posting  and  a  phone 
conversation  between  a  Midwest  ISO 
employee  and  a  Cargill  employee, 
which  according  to  Cargill  reveal  that 
the  Midwest  ISO  relied  upon  its 
Business  Practices  in  confirming 
Cargill's  service  reservation. 

20.  In  addition,  Cargill  contends  that 
the  OASIS  notice  was  not  properly 
posted  as  a  recall,  but  instead  was 
posted  as  a  new  transmission  service 
request  created  by  the  Midwest  ISO, 
with  the  Midwest  ISO  listed  as  the 
customer  for  a  fictional  transaction  for 
1  MW  of  service.  Further,  Cai^ll  states 
that  less  than  three  minutes  after  the 
Midwest  ISO  posted  the  language 
referring  to  the  52  MW  service 
reservation,  it  removed  that  language 
from  the  OASIS  notice.  Cargill  contends 
that  the  remaining  language  did  not 
expressly  refer  to  Cargill's  service 
reservation.  Moreover,  Cargill  contends 
that  it  has  no  evidence  of  receiving  a 
voicemail  or  em^l  from  the  Midwest 
ISO,  regarding  the  recall. 

21 .  Contrary  to  the  assertions  Tenaska 
sets  forth  in  its  conunents,  Cargill  states 
that  its  confirmed  service  reservation 
should  be  acknowledged  as  having 
priority  over  Tenaska's  unconfirmed 
requests  in  the  Midwest  ISO 
transmission  queue.  Cargill  contends 
that  Tenaska  requested  transmission 
service  from  AEP  (source)  to  the  MI- 
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IMO  interface  (sink)  on  September  25, 
2002,  while  Cargill  had  confirmed 
service  from  PJM  (source)  to  the  IMO 
(sink)  on  November  21.  2002.  Therefore, 
Cargill  states  that  under  the  Midwest 
ISO's  source-sink  methodology,  .    , 

Tenaska's  and  Cargill's  reservations  do 
not  compete. 

Discussion 

Procedural  Matters 

22.  Pursuant  to  Rule  214  of  the 
Commission's  regulations,  18  CFR 
§  385.214  (2002),  each  timely, 
unopposed  motion  to  intervene  serves 
to  make  the  entity  that  filed  it  a  party 
to  this  proceeding.  In  addition,  we  will 
grant  Duke  Energy's  untimely 
intervention,  given  its  interest  in  this 
proceeding,  the  early  stage  of  this 
proceeding,  and  the  absence  of  any 
undue  prejudice  or  delay.  While  Rule 
213(a)(2)  of  the  Commission's 
regulations.  18  CFR  385.213(a)(2) 
(2002),  allows  replies  to  answers  only  at 
the  discretion  of  the  decisional 
authority,  we  will  allow  Cargill's  reply 
to  the  Midwest  ISO's  answer,  as  it  has 
aided  us  in  understanding  the  matters  at 
issue  in  this  proceeding. 

Analysis 

23.  We  find  that  the  parties  have 
raised  material  issues  of  fact  upon 
which  Cargill's  complaint  is  based. 
More  specifically,  the  parties  dispute 
the  circumstances  under  which  Cargill's 
service  reservation  was  accepted  and 
recalled,  and  when  Cargill  received 
notice  of  the  recall.  Accordingly, 
piu-suant  to  section  206  of  the  Federal 
Power  Act''  (FPA),  we  will  set  Cargill's 
complaint  for  hearing. 

24.  That  being  said,  we  strongly 
encourage  the  parties  to  settle  this 
complaint.  Accordingly,  we  will  hold 
the  hearing  in  abeyance  and  direct 
settlement  judge  procedures  pursuant  to 
Rule  603  of  the  Commission's  Rules  of 
Practice  and  Procedure.'"  The  Chief 
Judge  shall  appoint  a  settlement  judge 
in  this  proceeding  within  15  days  of  the 
date  of  issuance  of  this  order.  The 
settlement  judge  shall  report  to  the 
Chief  Judge  and  the  Commission  within 
45  days  of  the  date  of  this  order 
concerning  the  status  of  settlement 
discussions.  Based  on  this  report,  the 
Chief  Judge  shall  provide  the  parties 
with  additional  time  to  continue  their 
settlement  discussions  or  provide  for 
commencement  of  a  hearing  by 
assigning  the  case  to  a  presiding  judge. 

25.  In  cases  where,  as  here,  the 
Commission  institutes  an  investigation 
on  complaint  under  section  206  of  the 
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FPA,  section  206(b)  requires  that  the 
Commission  establish  a  refund  effective 
date  that  is  no  earlier  than  60  days  after 
the  filing  of  the  complaint,  but  no  later 
than  five  months  subsequent  to  the 
expiration  of  the  60-day  period. 
Consistent  with  our  general  policy  of 
providing  maximum  protection  to 
customers,"  we  will  set  the  refund 
effective  date  as  of  the  date  60  days  after 
the  date  of  the  filing  of  Cargill's 
complaint,  or  March  2,  2003. 

26.  Section  206(b)  also  requires  that, 
if  no  final  decision  is  rendered  by  the 
refund  effective  date  or  by  conclusion  of 
the  180-day  period  commencing  upon 
initiation  of  a  proceeding  pursuant  to 
section  206.  whichever  is  earlier,  the 
Commission  shall  state  the  reasons  why 
it  has  failed  to  do  so  and  shall  state  the 
best  estimate  as  to  when  it  reasonably 
expects  to  make  such  a  decisiori. 
Ordinarily,  to  implement  that 
requirement,  we  would  direct  the    » 
presiding  judge  to  provide  a  report  to 
the  Commission  in  advance  of  the 
refund  effective  date.  Here,  given  that 
the  refund  effective  date  for  the 
complaint  is  March  2.  2003.  the 
Commission  cannot  follow  its  normal 
procedure, 

27.  Although  we  do  not  have  the 
benefit  of  the  presiding  judge's  report, 
based  on  our  review  of  record,  we 
expect  that,  assuming  this  case  does  not 
settle,  the  presiding  judge  should  be 
able  to  render  a  decision  within  four 
months  of  the  commencement  of 
hearing  procedures.  After  the  presiding 
judge  renders  an  initial  decision, 
assuming  the  case  does  not  settle,  we 
estimate  that  we  will  be  able  to  issue 
our  decision  within  approximately  two 
months  of  the  filing  of  briefs  on  and 
opposing  exceptions. 

The  Commission  Orders 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  Chapter  I), 
a  public  hearing  shall  be  held  in  Docket 
No.  EL03-38-000.  concerning  the  issues 
raised  in  Cargill's  complaint  against  the 
Midwest  ISO.  as  discussed  in  the  body 
of  this  order.  Also  as  discussed  in  the 
body  of  this  order,  we  will  hold  the 


•16U.S.C.  824e(2002>. 
»>  18  CFR  38.'>.603  (20021. 


' '  See.  e.g.,  Seminole  Electric  Cooperative.  Inc.  v. 
Florida  Povivr  fr  Ughl  Company.  65  FERC  1 61,413 
at  63,319  (1993).  Canal  Electric  Company.  46  FERC 
1  61.153  at  61.539.  re/i'g  tyenied.  47  FERC  161.275 
(1989). 


hearing  in  abeyance  pending  further 
Commission  action  and  the  settlement 
judge  negotiations,  as  discussed  in 
Paragraphs  (B)  and  (C)  below. 

(B)  Pursuant  to  Rule  603  of  the  ' 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.603.  the  Chief 
Administrative  Law  Judge  is  hereby 
directed  to  appoint  a  settlement  judge  in 
this  proceeding  within  15  days  of  the 
date  of  this  order.  Such  settlement  judge 
shall  have  all  the  powers  and  duties 
enumerated  in  Rule  603  and  shall 
convene  a  settlement  conference  as  soon 
as  practicable  after  the  Chief  fudge 
designates  the  settlement  judge. 

(G)  Within  30  days  of  the  date  of  this 
order,  the  settlement  judge  shall  file  a 
report  with  the  Commission  and  the 
Chief  Judge  on  the  status  of  the 
settlement  discussions.  Based  on  this 
report,  the  Chief  Judge  shall  provide  the 
parties  with  additional  time  to  continue 
their  settlement  discussions,  if 
appropriate,  or  assign  this  case  to  a 
presiding  judge  for  a  trial-type 
evidentiary  hearing,  if  appropriate.  If 
settlement  discussions  continue,  the 
settlement  judge  shall  file  a  report  at 
least  every  30  days  thereafter,  informing 
the  Commission  and  the  Chief  Judge  of 
the  parties'  progress  toward  settlement. 

(D)  If  the  settlement  procedures  fail, 
and  a  trial-type  evidentiary  hearing  is  to 
be  held,  a  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  these 
proceedings  to  be  held  within 
approximately  15  days  of  the  date  the 
Chief  Judge  designates  the  presiding 
judge,  in  a  hearing  room  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Such  conference  shall  be  held  for  the 
purpose  of  establishing  a  procedural 
schedule.  The  presiding  judge  is 
authorized  to  establish  procedural  dates, 
and  to  rule  on  all  motions  (except 
motions  to  dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(E)  The  refund  effective  date 
established  pursuant  to  section  206(b)  of 
the  Federal  Power  Act  is  March  2.  2003. 

(F)  The  Secretary  shall  promptly 
publish  a  notice  of  the  Commission's 
initiation  of  the  proceeding  in  EL03-38- 
000  in  the  Federal  Register. 

By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4337  Filed  2-24-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

February  19,  2003. 

Take  notice  that  the  following 
settlement  agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Settlement 
Agreement. 

b.  Project  No.:  P-696-010,— 013. 

c.  Date  Filed:  February  13,  2003. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  American  Fork 
Hydroelectric  Project. 

f.  Location:  On  American  Fork  Creek, 
near  the  City  of  American  Fork,  Utah 
County,  Utah,  about  3  miles  east  of 
Highland,  Utah.  The  project  affects 
about  28.8  acres  of  federal  lands  within 
the  Uinta  National  Forest.  Also, 
approximately  2,000  feet  of  flowline 
passes  through  the  Timpanogos  Cave 
National  Monument,  administered  by 
the  U.S.  Department  of  the  Interior, 
National  Park  Service. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  385.602. 

h.  Applicant  Contact:  Monte  Garrett. 
Licensing  Manager.  PacifiCorp,  825  N.E. 
Multnomah,  Suite  1500.  Portland.  OR 
97232.  phone:  (503)  813-6629. 

i.  FERC  Confacf;  Kenneth  Hogan  at 
(202)  502-8434.  e-mail  at 
kenneth.hogan@ferc.gov. 

'].  Deadline  for  filing  comments:  20 
days  fi'om  the  filing  date.  Reply 
comments  due  30  days  from  the  filing 
date. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  t)ie  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link. 


k.  PacifiCorp  filed  the  Settlement 
Agreement  on  behalf  of  itself  and  the 
U.S.  Department  of  Agriculture  Forest 
Service,  U.S.  Fish  and  Wildlife  Service, 
National  Park  Service,  Utah  Division  of 
Wildlife  Resource,  Utah  Department  of 
Transportation.  Utah  State  Historic 
Preservation  Office,  Utah  Council  of 
Trout  Unlimited,  and  American 
Whitewater.  The  purpose  of  the 
Settlement  Agreement  is  to  resolve 
among  the  signatories  all  issues 
associated  with  PacifiCorp 's  pending 
license  application  for  a  new 
Agreement,  the  parties  support  the  , 
decommissioning  of  the  American  Fork 
Hydroelectric  Project.  The  parties  agree 
that  the  Settlement  Agreement  is  fair 
and  reasonable  and  in  the  public's 
interest.  The  parties  recommend  that  the 
Commission  approve  without 
modification  the  decommissioning  and 
the  interim  measures  set  forth  in  the 
Settlement  Agreement  and  Appendix  A 
of  that  agreement,  the  Removal  Plan. 

1.  A  copy  of  the  settlement  agreement 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676  or  for  TTY,  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4426  Filed  2-24-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0012;  FRL-7453-8] 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
1541.07  (0MB  No.  2060-0183)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


approval:  NESHAP:  Benzene  Waste 
Operations  (40  CFR  part  61,  subpart  FF). 
OMB  Control  Number  2060-0183.  EPA 
ICR  Number  1541.07,  expiration  date 
2/28/2003.  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost; 

DATES:  Additional  comments  must  be 
submitted  on  or  before  March  27,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rafael  Sanchez,  Compliance  Assurance 
and  Media  Programs  Division,  Office  of 
Compliance.  Mail  Code  2223A,  United 
States  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460:  telephone 
number  (202)  564-7028;  fax  number: 
(202)  564-0050;  e-mail  address: 
sanchez.rafael@epa.gov.  Refer  to  EPA 
ICR  Number  1541.07. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB.  for 
review  and  approval  according  to  the 
procedures  prest^ribed  in  5  CFR  1320.12. 
On  June  20.  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0012,  which  is  available  for  public 
viewing  afthe  Enforcement  and 
Compliance  Docket  and  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West,  Room 
B102,  1301  Constitution  Avenue,  NW.. 
Washington,  DC.  The  EPA  Docket     . 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  ECDIC  is 
(202)  566-1514.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
■within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions;  (1)  Submit  vour  comments 
.to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Proteq|ion  Agency,  Mailcode;  2201T, 
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1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460.  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of      ■ 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA. 
725  17th  Street.  NW..  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  NESHAP:  Benzene  Waste 
Operations  {40  CFR  part  61.  subpart  FF) 
(OMB  Control  Number  2060-0183.  EPA 
ICR  Number  1541.07).  This  is  a  request 
to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
February  28,  2003.  Under  the  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  Any  facility  which  manages 
•a  waste  containing  benzene  must 
maintain  records  and  submit  reports  to 
the  Agency.  There  is  a  tiered  threshold 
for  burden.  Facilities  managing  waste 
containing  less  than  1  megagram  per 
year  (Mg/yr)  of  benzene  must  certify  to 
that  effect  and  maintain  documentation 
to  support  their  finding.  Facilities 
managing  more  than  1  Mg/yr  and  less 
than  10  Mg/yr  of  benzene-containing 
waste  must  prepare  an  initial 
certification,  test  annually  to  verify  that 
their  waste  stream  still  falls  within  this 
range,  and  maintain  documentation  to 
support  these  findings.  Facilities 
managing  more  than  10  Mg/yr  of  waste 
must  submit  quarterly  and  annual 
reports  documenting  the  results  of 
continuous  monitoring.  The  Agency 
uses  this  information  to  determine 
compliance  and  to  select  plants  or 
processes  for  inspection. 
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The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations.  The  information 
collected  from  record  keeping  and 
reporting  requirements  is  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs. 

Responses  to  this  information 
collection  are  deemed  to  be  mandatory, 
per  section  114(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  chapter  1. 
part  2,  subpart  B — ConfidentiaUty  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902,  September  1, 1976; 
amended  by  43  FR  40000,  September  8, 
1978;  43  FR  42251.  September  20.  1978; 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/ or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  71  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information: 


and  transmit  or  otherwise  disclose  the 
information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Benzene 
Waste  Operations  subject  to  Subpart  FF. 

Estimated  Number  of  Respondents: 

234. 

Frequency  of  Response:  Quarterly, 
Semi-aiuiually. 

Estimated  Total  Annual  Hour  Burden: 
16.626. 

Estimated  Total  Non-labor  Annual 

Cost:  $0. 

There  is  a  decrease  of  402  hours  in  the 
total  estimated  burden  currently 
identified  in  the  OMB  Inventory  of 
Approved  ICR  Burdens  due  to  a 
decrease  in  the  number  of  regulated 
sources. 

Dated:  February  10,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  03-4372  Filed  2-24-03:  8:45  am] 

BltXma  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OA-2003-0003;  FRL-7453-9] 

Agency  Infonnatlon  Collection 
Activities;  Submission  of  EPA  ICR  No. 
0275.08  (OMB  No.  2090-0014)  to  OMB 
for  fteview  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Preaward  Compliance  Review 
Report  for  All  Applicants  Requesting 
Federal  Financial  Assistance.  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  27,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yasmin  Yorker,  Title  VI  Team  Leader, 
Office  of  Civil  Rights,  (MC  1201  A). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460;  telephone  number:  202-564- 
7272;  fax  number:  202-501-1836;  e-mail 
address:  VorJlcer.yasmjn@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 


Federal  Register / Vol.  68,  No.  37 /Tuesday.  February  25,  2003 /Notices 


8753 


review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  27.  2002  (67  FR  61087). 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OA- 
2003-0003.  which  is  available  for  public 
viewing  at  the  OEI  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW..  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  collunents 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
oei.docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  28221T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail   ^ 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  IDC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 


be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's- 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Preaward  Compliance  Review 
Report  for  All  Applicants  Requesting 
Federal  Financial  Assistance  (OMB 
Control  No.  2090-0014,  EPA  ICR 
Number  0275.08).  This  is  a  request  to 
renew  an  existing  approved  collection 
that  is  scheduled  to  expire  on  02/28/ 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  information  request  and 
gathering  is  a  part  of  the  requirement  of 
40  CFR  Part  7,  "Nondiscrimination  in 
Programs  Receiving  Federal  Assistance 
from  the  Environmental  Protection 
Agency,"  at  40  CFR  7.80.  The 
Regulation  implements  statutes  which 
prohibit  discrimination  on  the  basis  of 
race,  color,  national  origin,  sex  and 
handicap.  This  information  is  also 
required,  in  part,  by  the  Department  of 
Justice  regulation,  28  CFR  42.406  and  28 
CFR  42.407.  The  information  is 
collected  on  a  short  form  for  grant  and 
loan  applicants  as  part  of  the 
application  process.  The  EPA  Director 
of  Civil  Rights  manages  the  data 
collection  through  a  regional  component 
whom  also  carries  out  the  data  analysis 
and  makes  the  recommendation  on  the 
respondent's  ability  to  meet  the 
requirements  of  the  regulation,  as  well 
as  the  respondent's  current  compliance 
with  the  regulation.  The  information 
and  emalysis  is  of  sufficient  value  for  the 
Director  to  determine  whether  the 
application  is  in  compliance  with  the 
regulation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  V2  hour  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  tb  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
inforrtiation;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State, 
local,  and  tribal  governments; 
universities,  associations;  and  non- 
profit organizations. 

Estimated  Number  of  Respondents: 
13,100. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Annual  Hour  Burden: 
6,550. 

Estimated  Total  Annual  Cost: 
$94,451,  includes  $0  annualized  capital 
or  O&M  costs. 

Dated:  February  11.  2003. 
Oscar  Morales. 

Director,  Collection  Strategies  Division. 
(FR  Doc.  03-4373  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  656a-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0004;  FRL-7454-1] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1569.05  (OMB  No.  2040-0153)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Approval  of  State  Coastal 
Nonpoint  Pollution  Control  Programs 
(CZARA  Section  6217).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  27,  2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION.     ^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Stacie  Craddock,  Assessment  and 
Watershed  Protection  Division.  Office  of 
Wetlands.  Oceans,  and  Watersheds 
(4503-T).  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460;  telephone 
number:  202-566-1204;  fax  number: 
202-566-1545:  e-mail  address: 
craddock.stacie@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  October  25.  2002  (67  FR  65563).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  On  November  20, 
2002  (67  FR  70070),  EPA  extended  the 
comment  period  30  days.  EPA  received 
one  comment  and  has  addressed  the 
comment  received. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2003-0004,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102,  1301  Constitution  Ave.. 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  ow- 
docket@epa.gov,  or  by  mail  to:  Water 
Docket.  Environmental  Protection 
Agency,  Mail  Code  4101T,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC,  20460.  and  (2)  Mail  your  comments 
to  OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 


CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containiijg 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the    ■ 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Approval  of  State  Coastal 
Nonpoint  Pollution  Control  Programs 
(OMB  Control  No.  2040-0153.  EPA  ICR 
No.  1569.05).  This  is  a  request  to  renew 
an  existing  approved  collection  that  is 
scheduled  to  expire  on  AprU  30,  2003. 
Under  the  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Under  the  provisions  of 
national  Program  Development  and 
Approval  Guidance  implementing 
section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)  which  was  jointly  developed 
and  published  by  EPA  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  29  coastal 
States  and  5  coastal  Territories  with 
Federally  approved  Coastal  Zone 
Management  Programs  have  developed 
and  submitted  to  EPA  and  NOAA 
Coastal  Nonpoint  Pollution  Programs. 
EPA  and  NOAA  have  approved  9  States 
and  3  Territorieis.  conditionally 
approved  19  States  and  2  Territories, 
and  one  State's  initial  program 
submission  (Indiana)  is  currently  under 
review.  The  conditional  approvals  will 
require  States  and  Territories  to  submit 
additional  information  in  order  to 
obtain  final  program  approval.  Indiana 
will  also  need  to  submit  information  in 
order  to  obtain  approval  of  its  coastal 
nonpoint  program.  Administrative 
changes  issued  on  October  16.  1998,  and 
mutually  agreed  to  by  States.  Territories. 
EPA  and  NOAA  are  expected  to 
expedite  the  final  approval  process. 
CZARA  section  6217  requires  States  and 
Territories  to  obtain  final  approval  of 
their  Coastal  Nonpoint  Pollution 
Programs  in  order  to  retain  their  full 


share  of  funding  available  to  them  under 
section  319  of  the  Clean  Water  Act  and 
section  306  of  the  Coastal  Zone 
Management  Act.  The  information 
collected  under  section  6217  and  this 
ICR  will  not  require  States  and 
Territories  to  collect  any  confidential 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  148  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  20 
States  and  2  Territories  with  approved 
coastal  zone  management  programs. 

Estimated  Number  of  Respondents: 
22. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
3,250  hours. 

Estimated  Total  Annual  Cost: 
$113,738.  includes  $0  annualized 
capital  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  375  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  the  result  of 
EPA  and  NOAA  having  fully  approved 
12  of  the  34  programs. 

Dated:  February  10,  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FRpoc.  03-4374  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  6S60-S(M> 


Federal  Register / Vol.  68,  No.  37 /Tuesday.  February  25.  2003 /Notices 


8755 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2002-0012,  OEI-2002-0013,  OEI- 
2002-0014;  FRL-7454-2] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1039.10  OMB  Control  No.  2030-0005, 
EPA  ICR  No.  1037.07,  OMB  Control  No. 
2030-0007,  and  EPA  ICR  No.  0246.08, 
OMB  Control  No.  2030-0016  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  three  continuing 
Information  Collection  Requests  (ICRs) 
have  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  (1)  Monthly 
Progress  Reports,  OMB  Control  No. 
2030-0005.  EPA  ICR  No.  1039.10.  (2) 
Oral  and  Written  Purchase  Orders.  OMB 
Control  No.  2030-0007,  EPA  ICR  No. 
1037.07;  and  (3)  Contractor  Cumulative 
Claim  and  Reconciliation,  OMB  Control 
No.  2030-0016.  EPA  ICR  No.  0246.08. 
The  ICRs.  which  are  abstracted  below, 
describe  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  27.  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  K.  Long,  Policy.  Training  and 
Oversight  Division,  Office  of 
Acquisition  Management.  Mail  Code: 
3802-R.  202-564-4737.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460; 
telephone  number:  202-564-4737;  fax 
number:  202-565-2552;  e-mail  address: 
long.brian@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  individual 
continuing  ICR  to  OMB  for  review  and 
approval  according  to  the  procedures 
prescribed  in  5  CFR  1320.12.  On  07/26/ 
02  (67  FR  48891).  EPA  sought  comments 
on  the  ICRs  pursuant  to  5  CFR 
1320.8(d).  EPA  received  no  comments. 
EPA  has  established  a  public  docket 
for  these  ICRs  under  Docket  ID  Nos. 
OEI-2002-0012  (Monthly  Progress 
Reports),  OEl-2002-0013  (Oral  and 
Written  Purchase  Orders,  and  OEI- 
2002-0014  (Contractor  Cumulative 
Claim  and  Reconciliation,  which  are 
available  for  public  viewing  at  the 


Office  of  Environmental  Information 
(OEl)  Docket  in  the  EPA  Docket  Center 
(EPA/DC).  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  OEI  Docket  is  (202)  566-1752.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search."  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
oei.docket.@epa.gov,  or  by  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency,  Mail  Code:  28221T, 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460.  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW..  Washington,  DC 
20503. 

EPA's  policy  is  that  public  conunents, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copjTighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May- 
31.  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Monthly  Progress  Reports  (OMB 
Control  No.  2030-0005,  EPA  ICR  No. 


1039.10).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  02/28/03.  Under 
the  OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Agency  contractors  who 
have  cost  reimbursable,  time  and 
material,  labor  hour,  or  indefinite 
delivery/indefinite  quantity'  fixed  rate  ' 
contracts  will  report  the  technical  and 
financial  progress  of  the  contract  on  a 
monthly  basis.  EPA  will  use  this  ' 
information  to  monitor  the  contractor's 
progress  under  the  contract.  Responses 
to  the  information  collection  are 
mandatory  for  contractors  performing 
under  a  cost  reimbursement  contract, 
and  are  required  to  receive  monthly 
reimbursement.  Information  submitted 
is  protected  from  public  release  in 
accordance  with  the  Agency's 
confidentiality  regulations.  40  CFR, 
2.201. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, . 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  about  36  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systeins  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of  ' 

information;  search  data  sources; 
complete  and  review  the.  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Contractors  holding  cost  reimbursable 
contracts  with  EPA. 

Estimated  Number  of  Respondents: 
324. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Annual  Hour  Burden: 
140,940  hours. 

Estimated  Total  Annual  Cost: 
$10,403,160.  of  which  $39,000  is 
Operational  and  Maintenance. 
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Changes  in  the  Estimates:  There  is  a 
decrease  of  36,105  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  is  due  to  a  reduction  in 
the  total  number  of  active  contracts  and 
corresponding  responses  than 
previously  reported. 

Title:  Oral  and  Written  Purchase 
Orders,  {OMB  Control  No.  2030-0007, 
EPA  ICR  No.  1037.07).  This  is  a  request 
to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
02/28/03.  Under  the  OMB  regulations, 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  When  EPA  has  a 
requirement  for  supplies  or  services  and 
the  value  of  same  is  under  the 
simplified  acquisition  threshold,  the 
Agency  solicits  verbal  or  written  quotes 
from  potential  vendors.  Vendor 
responses  are  voluntary  and  generally 
consist  of  item  name,  unit  cost,  delivery 
terms,  company  name,  small  business 
status,  address,  phone  number,  and 
point  of  contact.  The  Agency  uses  the 
collected  information  to  make  award 
decisions  and  obtain  needed  supplies  , 
and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  15  minutes  per 
response.  Burden  means  the  total  time, 
effort.-or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
Information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Contractors  who  seek  to  provide 
supplies  and  services  to  the  EPA  under 
simplified  acquisition  procedures. 
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Estimated  Number  of  Respondents: 

28,462. 
Frequency  of  Response:  1  per  year. 
Estimated  Total  Annual  Hour  Burden: 
7,116  hours. 

Estimated  Total  Annual  Cost: 
$136,618. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  2,257  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Invento'ry  of  Approved  ICR 
Burdens.  This  decrease  is  solely  due  to 
the  drop  in  the  number  of  purchase 
orders  awarded  over  $25,000.  In 
addition,  the  number  of  purchase  orders 
awarded  with  a  value  less  than  $2,500 
have  decreased  slightly  due  to  the  use 
of  the  Government-wide  commercial 
purchase  cards. 

Title:  Contractor  Cumulative  Claim 
and  Reconciliation,  (OMB  Control  No. 
2030-0016,  EPA  ICR  No.  0246.08).  This 
is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  02/28/03.  Under  the  OMB 
regulations;  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  At  the  completion  of  a  cost 
reimbursement  contract,  contractors 
will  report  final  costs,  incurred, 
including  direct  labor,  materials, 
supplies,  equipment,  and  other  direct  = 
charges,  subcontracting,  consultant  fees, 
indirect  costs,  and  fixed  fee.  Contractors 
will  report  this  information  on  EPA 
Form  1900-10.  This  form  will  be  used 
to  reconcile  the  contractor's  costs. 
Establishment  of  the  final  costs  and 
fixed  fee  is  necessary  to  close-out  the 
contract,  and  is  required  to  receive  final 
payment.  Information  submitted  is 
protected  from  public  release  in 
accordance  with  the  Agency's 
confidentiality  regulation.  40  CFR  2.201 
et  seq. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  40  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Contractors  holding  cost  reimbursable 
contracts  with  the  Agency. 

Estimated  Number  of  Respondents: 
247. 

Frequency  of  Response:  Completion  of 
contract. 

Estimated  Total  Annual  Hour  Burden: 
163  hours. 

Estimated  Total  Annual  Cost:  $6,819 
of  which  $2,470  is  Operational  and 
Maintenance. 

Changes  in  the  Estimates:  There  is  an 
increase  of  98  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  hiventory  of  Approved  ICR 
Burdens.  The  increase  is  solely  due  to 
the  estimated  number  of  information 
collected  based  on  a"  large  quantity  of 
contracts  closed  out  during  FY  2002. 
EPA  expects  to  continue  to  close  out 
contracts  at  a  high  volume. 

Dated:  February  4.  2003. 
Doreen  Sterling, 
Acting  Director, 
Collection  Strategies  Division. 
|FR  Doc.  03-4375  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7454-61 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  EPA 
gives  notice  of  a  meeting  of  the  Gulf  of 
Mexico  Program  (GMP)  Management 
Committee  (MC). 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  12,  2003,  from  10 
a.m.  to  5:30  p.m.,  and  on  Thursday, 
March  13,  2003,  from  8:30  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Double  Tree  Hotel,  300  Canal  Street, 
New  Orleans.  Louisiana.  (1-888-874- 
9074) 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
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Officer.  Gulf  of  Mexico  Program  Office. 
Mail  Code  EPA/GMPO.  Stennis  Space 
Center.  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  include:  Update  on 
Progress  of  Executive  Order.  FY  2005 
State  Project  Meetings.  Report  on 
Mercury  Project  Team  Meeting,  Report 
on  Nutrient  Pilot  Study  in  Northern 
Gulf,  Report  on  Pilot  Nitrogen  Farming 
Project,  Gulf  of  Mexico  Governor's 
Accord  Workgroup  Coordination,  Harte 
Institute  Proposal  for  Joint  Symposium, 
The  Native  Conservancy  Migratory 
Birds  Proposal. 
The  meeting  is  open  to  the  public. 

Dated:  February  14,  2003. 
Gloria  D.  Car, 

Designated  Federal  Officer. 

[FR  Doc.  03^379  Filed  2-24-03;  8:45  am] 

BHJJNG  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7454-71 

Final  Guidance  on  Completion  of 
Corrective  Action  Activities  at  RCRA 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  the  newly  issued  "Guidance 
on  Completion  of  Corrective  Action 
Activities  at  RCRA  Facilities" 
memorandum  to  regulators  and  to  the 
regulated  commimity.  The 
memorandum  provides  the  EPA 
Regions,  the  States,  Tribes,  the  regulated 
community,  members  of  the  public,  and 
other  stakeholders  with  guidance  on 
significant  issues  related  to  completion 
of  corrective  action  activities  at  RCRA 
facilities.  It  provides  guidance  on  when 
each  type  of  completion  determination 
is  appropriate.  It  also  discusses 
completion  determinations  for  less  than 
an  entire  facility.  Finally,  it  provides 
guidance  on  procedures  for  EPA  and  the 
authorized  States  when  making 
completion  determinations. 
DATES:  This  guidance  was  issued 
February  13,  2003. 
ADDRESSES:  For  more  detailed 
information  on  specific  aspects  of  the 
guidance  document,  contact  BarbcU^ 
Foster,  Office  of  Solid  Waste  5303W, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460,  (703-308-7057), 
(foster.barbara@epa.gov),  or  Peter 
Neves,  Office  of  Site  Remediation 


Enforcement  2273A.  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460  (202-564-6072) 
[neves. peter@epa  .gov). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  an  official  public  docket  for 
this  action  under  Docket  ID  No.  RCRA- 
2001-0004.  The  official  public  docket  is 
the  collection  of  materials  that  is 
available  for  public  viewing  at  the 
OSWER  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West.  Room 
B102. 1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
Docket  is  (202)  566-0270. 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above.  Once  in  the 
system,  select  "search."  then  key  in  the 
appropriate  docket  identification 
number. 

The  guidance  document,  which  is 
■published  below,  was  issued  as  a 
memorandum  from  EPA  headquarters  to 
the  Regional  offices.  If  you  would  like 
to  receive  a  hard  copy,  please  call  the 
RCRA  Call  Center  at  800-424-0346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC,  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  Additional  information  about 
RCRA  corrective  action  is  available  on 
the  Internet  at:  http://www.epa.gov/ 
correctiveaction. 

Background 

On  October  2,  2001,  EPA  published  a 
notice  in  the  Federal  Register 
requesting  comment  on  a  draft  guidance 
document  entitled  "Recognizing 
Completion  of  Corrective  Action  • 
Activities  at  RCRA  Facilities"  [see  66  FR 
50195).  Comments  received  by  the 
Agency  on  that  draft  guidance  largely 
supported  the  content,  but  expressed 


concern  that  the  Agency  needed  to 
expand  the  scope  of  the  guidance,  for 
example,  to  address  when  and  under 
what  circumstances  decisions  that 
corrective  action  is  complete  should  be 
made. 

On  February  27,  2002,  the  Agency 
published  a  second  draft  guidance  in 
the  Federal  Register  [see  67  FR  9174). 
which  included  most  elements  of  the 
first  draft,  but  was  expanded  to  discuss 
two  types  of  corrective  action 
completion  determinations.  The  Agency 
again  solicited  comment  on  the 
guidance. 

Generally,  commenters  on  the 
February  27  draft  guidance  supported 
the  Agency's  effort  (and  some  supported 
all  or  part  of  the  Agency's  approach)  to 
develop  guidance  related  to  completion 
of  corrective  action.  However,  some 
commenters  raised  concerns  about 
aspects  of  the  guidance,  with  many 
commenters  offering  suggestions  for 
revising  the  guidance.  The  Agency 
modified  the  draft  guidance  in  response 
to  comments  received,  and  the  resulting 
final  "Guidance  on  Completion  of 
Corrective  Action  Activities  at  RCRA 
Facilities"  memorandum  is  published 
below  in  this  Federal  Register  notice. 

Discussion  of  Public  Comment 

Comments  Related  to  the  Definition  of 
Completion 

hi  the  February  27,  2002  Federal 
Register  notice,  the  Agency  described 
two  types  of  completion  of  corrective 
action.  For  both  types,  all  of  the 
following  have  been  satisfied:  (1)  A  full 
set  of  corrective  measures  is  defined;  (2) 
the  facility  has  completed  construction 
and  installation  of  all  required  remedial 
actions;  (3)  site-specific  media  cleanup 
objectives,  which  were  selected  based 
on  current  and  reasonably  expected 
future  land  use,  and  maximum 
beneficial  groundwater  use,  have  been 
met. 

A  Corrective  Action  Complete 
without  Controls '  means  that  these 
objectives  have  been  met,  and  the  areas 
subject  to  the  determination  do  not 
require  any  additional  action  or 
measures  to  ensure  the  remedy  remains 
protective  of  human  health  and  the 
environment.  For  Corrective  Action 
Complete  with  Controls,  all  that  remains 
is  performance  of  required  operation 
and  maintenance  and  monitoring 
actions,  and/or  compliance  with  and 


'  In  the  February-  27.  2002  Federal  Register 
notice,  this  form  of  completion  was  referred  to  as- 
Corrective  Action  Complete.  The  Agency  added 
"without  controls"  in  this  final  guidance  to  more 
clearly  reflect  that  this  is  a  form  of  completion  [see 
discussion  of  comments  below). 


8758 


Federal  Register / Vol.  68.  No.  37 /Tuesday,  February  25,  2003 /Notices 


Federal  Register /Vol.  68,  No.  37 /Tuesday,  February  25,  2003 /Notices 


8759 


maintenance  of  any  institutional 
controls. 

The  Agency  received  many  comments 
on  those  two  types  of  completion. 

While  commenters  generally  agreed 
with  the  two  types  of  completion,  there 
was  widespread  concern  among  the 
commenters  that  they  would  not  be 
useful  for  many  facilities.  Commenters 
believed  that  Corrective  Action 
Complete  (without  controls),  as 
described,  may  never  be  achievtsd  by 
some  facilities,  and  that  Corrective 
Action  Complete  with  Controls,  because 
of  the  third  criterion  (that  final  remedy 
cleanup  objectives  have  been  met) 
would  not  be  attainable  by  many 
facilities  within  a  reasonable  timeframe, 
particularly  in  the  case  of  restoration  of 
contaminated  groundwater. 
Commenters  expressed  the  need  for  a 
formal  and  public  recognition  of 
progress  that  could  be  achieved  within 
a  reasonable  timeframe.  Some  requested 
that  the  Agency  modify  the  deflnition  of 
Corrective  Action  Complete  with 
Controls  to  remove  the  criteria  that 
cleanup  objectives  be  met  to  provide  a 
measure  that  can  be  achieved  within  a 
timeframe  that  is  reasonable.  Others 
suggested  that  the  Agency  establish  a 
provisional  type  of  corrective  action 
complete  designation. 

The  Agency  recognizes  that  in 
carrying  out  an  extensive  and  complex 
corrective  action  a  facility  can  achieve 
several  signiHcant  milestones,  and 
recently  described  in  detail  a  strategy 
for  RCRA  corrective  action  that  includes 
short-term  protection  goals, 
intermediate  performance  goals,  and 
final  cleanup  goals  (see  Handbook  of 
Groundwater  Protection  and  Cleanup 
Policies  for  RCRA  Corrective  Action, 
September,  2001,  Sections  1.2-1.3, 
(http://www.epa.gov/epaoswer/ 
hazwaste/ca],  and  Environmental 
Indicator  Guidance,  February,  1999, 
[http://www.epa.gov/epaoswer/ 
hazwaste/ca/eis) ) . 

This  final  guidance  was  not  designed 
to  guide  regulators  in  recognizing 
progress  at  facilities  where  short-term 
protection  goals  or  intermediate 
performance  goals  have  been  achieved. 
Rather,  it  was  designed  to  recommend 
steps  that  regulators  might  take  where 
the  site-specific  media  cleanup 
objectives,  identified  based  on  the 
current  and  reasonably  anticipated  use 
of  the  site,  have  been  met. 

The  Agency  continues  to  believe  that 
it  is  important  to  distinguish  between 
situations  where  significant  progress  has 
been  made  toward  final  cleanup,  and 
situations  where  corrective  action  is 
actually  complete.  The  Agency  believes 
that  a  "completion"  determination 
signals  to  all  parties  involved  that 


corrective  action  activities  no  longer  are 
necessary  (though  controls  to  ensure  the 
remedy  remains  protective  may  be 
necessary),  and  thus  are  preferably 
reserved  for  situations  where  there  is  no 
further  cleanup  activity  to  conduct — 
regardless  of  how  long  it  might  take  to 
achieve  site-specific  media  cleanup 
objectives.  The  Agency  is  concerned  ' 
that  making  "completion" 
determinations  at  facilities  that  have  not 
yet  achieved  final  cleanup  goals  would 
jeopardize  the  integrity  of  that 
distinction,  potentially  be  misleading, 
and  minimize  the  accomplishment  of 
facilities  that  truly  have  completed 
corrective  action. 

At  the  same  time,  the  Agency 
recognizes  that  the  commenters  raised  a 
valid  concern — that  owners  and 
operators  often  need  a  formal 
recognition  of  progress  at  a  landmark 
that  can  be  achieved  within  a  reasonable 
timeframe.  Rather  than  encourage 
regulators  to  recognize  completion 
prematurely,  however,  the  Agency 
would  prefer  to  address  commenters' 
concern  by  formally  recognizing 
progress  at  an  earlier  step  in  the 
corrective  action  process — where 
remedial  measiues  are  in  place  and 
operating,  but  cleanup  objectives  have 
not  yet  been  met — in  addition  to 
recognizing  completion  of  corrective 
action.  The  Superfund  program  makes 
"Construction  Complete"  designations 
at  this  point  in  its  cleanups;  EPA 
believes  it  is  appropriate  to  recognize 
the  analogous  stage  in  RCRA  corrective 
action  as  well.  At  that  point  in  the 
cleanup  process,  while  remedial 
measures  continue  to  be  implemented, 
final  remedial  decisions  have  been 
made  and,  at  some  facilities, 
environmental  and  human  health  risks 
may  have  been  controlled  such  that  the 
facility  is  ready  for  reuse.  In  recognition 
of  the  valid  concerns  raised  by 
commenters,  the  Agency  plans  to 
investigate,  in  another  forum,  how  it 
might  formally  and  publicly  recognize 
an  earlier  milestone  in  the  corrective 
action  process,  analogous  to 
Superfund's  "construction  complete."  ^ 

Some  commenters  were  concerned 
that,  because  the  criteria  discussed  in 
the  draft  guidance  for  "Corrective 
Action  Complete  with  Controls" 
determinations  included  achievement  of 
site-specific  media  cleanup  objectives, 
which  were  selected  based  on  current 
and  reasonably  expected  future  land  use 
and  maximum  beneficial  groundwater 
use,  the  guidance  would  be  interpreted 


to  mean  that  groundwater  would  be 
restored  to  drinking  water  standards  in 
all  cases.  The  Agency  disagrees  with 
that  interpretation  of  the  draft  guidance, 
and  believes  that  interpretation  is 
inconsistent  with  the  September,  2001 
Handbook  of  Groundwater  Protection 
and  Cleanup  Policies  for  RCRA 
Corrective  Action,  which  is  the  Agency's 
most  current  guidance  on  groundwater 
issues  related  to  RCRA  corrective  action. 
However,  the  Agency  removed 
references  to  "maximum  beneficial  use 
of  groundwater"  from  this  final 
guidance  for  two  other  reasons.  First, 
the  draft  guidance  did  not  discuss 
cleanup  standards  for  all  media — in  fact, 
the  discussion  was  limited  to 
groundwater.  The  Agency  did  not 
intend  this  guidance  to  address  the 
issue  of  cleanup  standards  for  the 
various  media  addressed  through 
corrective  action,  and  saw  no  reason  to 
single  out  groundwater  for  discussion. 
Second,  the  Agency  was  concerned  that 
provisions  of  the  Groundwater 
Handbook  when  discussed  in  this 
guidance  might  be  interpreted 
differently  than  they  would  within  the 
context  of  the  handbook  itself.  The 
September,  2001  Groundwater 
Handbook  represents  current  Agency 
guidance  on  groundwater  issues  for  the 
corrective,  action  program,  and  EPA 
does  not  intend  for  this  final 
Completion  Guidance  to  address,  or 
modify  its  guidance  on,  groundwater 
issues.  The  Agency  is  exploring  a  cross- 
program  "Ground  Water  Working 
Group,"  3  as  a  forum  to  identify  and 
discuss  groundwater  issues  of 
importance  to  multiple  EPA  programs, 
and  to  develop  options  for  addressing 
those  issues.'' 

Finally,  some  commenters  were 
concerned  that  Corrective  Action 
Complete  with  Controls  would  be 
considered  a  stepping  stone  toward 
Corrective  Action  Complete  without 
Controls,  rather  than  a  form  of 
completion  in  and  of  itself.  Conunenters 
requested  that  the  Agency  clarify  that 
Corrective  Action  Complete  with 
Controls  is  a  form  of  completion.  The 
Agency  agrees  with  commenters  that 
Corrective  Action  Complete  with 
Controls  is  a  form  of  completion,  and 


2  One  likety  forum  is  the  "One  Cleanup  Program" 
initiative  currently  under  development  by  the 
Agency.  As  part  of  that  initiative,  the  Agency  is 
examining  ways  to  promote  consistency,  where 
appropriate,  among  all  of  its  cleanup  programs. 


'  See  memorandum  dated  September  18.  2002 
from  Michael  B.  Cook  to  EPA  Addressees  entitled 
"Cross-Program  Ground  Water  Working  Group." 

■*  It  should  be  noted  that  the  Agency  also  removed 
language  regarding  land  use  from  the  description  of 
corrective  action  complete  with  controls.  Again, 
EPA  simply  removed  the  language  because  the 
Agency  is  not  discussing  media  cleanup  standards 
in  this  guidance.  For  a  discussion  of  reasonably 
foreseeable  land  use,  see  Reuse  Assessments:  A 
Tool  to  Implement  the  Superfund  Land  Use 
Diiective.  June  4,  2001,  OSWER  Directive  9355.7- 
06p. 


not  a  stepping  stone  toward  Corrective 
Action  Complete  without  Controls.  For 
example,  EPA  recognizes  that  a  final 
remedy  that  involves  the  use  of 
institutional  controls  to  maintain 
protection  of  human  health  and  the 
enviroiunent  is,  nonetheless,  a  final 
remedy.  EPA  believes  that  owners  and 
operators  should  be  able  to  implement 
a  final  remedy,  including  one  that 
involves  institutional  controls,  with 
assurance  that  the  Agency  generally  will 
not  require  additional  corrective  action 
at  a  later  date  so  long  as  the  controls, 
which  help  assure  protection  of  human 
health  and  the  environment,  are 
effective. 

It  should  be  noted,  however,  that  in 
the  case  of  a  Corrective  Action  Complete 
with  Controls  determination,  protection 
of  human  health  and  the  enviroiunent  is 
dependent  upon  the  maintenance  of  the 
controls.  Should  the  controls  fail,  a  risk 
to  human  health  and/ or  the 
enviroiunent  might  require  additional 
action.  That  action  might  include 
different  or  additional  controls,  or  it 
might  involve  additional  cleanup.  This 
does  not  mean  that  the  Agency  intends 
to  revisit  Corrective  Action  Complete 
with  Controls  determinations  for  the 
purpose  of  achieving  Corrective  Action 
Complete  without  Controls 
determinations.  Rather,  the  Agency 
expects  final  remedies  to  be  effective 
not  just  at  the  moment  that  the 
completion  determination  is  made,  but 
in  the  long-term  as  well. 

In  addition,  the  Agency  anticipates 
that  there  may  be  circumstances  where 
an  owner  or  operator  of  a  facility  that 
has  received  a  Corrective  Action 
Complete  with  Controls  determination 
may  choose  in  the  future  to  conduct 
additional  cleanup  and  obtain  a 
Corrective  Action  Complete  without 
Controls  determination.  For  example,  if 
a  remedy  included  a  restriction  that  the 
property  be  used  only  for  industrial 
purposes,  and  the  owner  or  operator 
were  to  decide  to  convert  the  property 
to  residential  use,  additional  cleanup 
would  likely  be  necessary.  Or,  an  owmer 
or  operator  might  choose  to  conduct 
additional  cleanup  and  return  the 
property  to  unrestricted  use  in  order  to 
end  the  responsibility  for  maintaining 
controls  at  the  facility.  However,  under 
these  examples,  the  decision  to  conduct 
additional  corrective  action  would  be 
that  of  the  owner  or  operator. 

In  response  to  commenters'  concerns 
described  above,  the  Agency  made  two 
modifications  to  the  guidance.  In  the 
February  27,  2002  Federal  Register 
notice,  the  two  types  of  completion 
were  designated  "Corrective  Action 
Complete"  and  "Corrective  Action 
Complete  with  Controls."  The  Agency 


modified  the  terms  used  to  refer  to  the 
two  types  of  completion  by  adding 
"without  Controls"  to  "Corrective 
Action  Complete."  The  Agency  believes 
that  the  resulting  two  designations — 
Corrective  Action  Complete  without 
Controls  and  Corrective  Action 
Complete  with  Controls — more  clearly 
reflect  that  Both  are  forms  of 
completion.  The  Agency  also  added 
language  to  the  guidance  to  clarify  that 
Corrective  Action  Complete  with 
Controls  is,  in  and  of  itself,  a  form  of 
completion,  and  not  a  stepping  stone 
toward  Corrective  Action  Complete 
without  Controls, 

One  additional  modification  to  the 
definition  of  Corrective  Action 
Complete  with  Controls  should  be 
noted.  In  the  February  27,  2002  Federal 
Register  notice,  the  fourth  factor  for  a 
Corrective  Action  Complete  with 
Controls  determination  stated  "all  that 
remains  is  *   *   *  compliance  with  and 
implementation  of  any  institutional 
'  controls."  In  this  final  guidance,  the 
Agency  changed  "implementation"  to 
"maintenance"  in  this  phrase.  The 
Agency  made  this  change  to  avoid  an 
interpretation  that  "implementation" 
includes  actions  related  to  getting 
institutional  controls  in  place,  such  as 
selection  or  securing  institutional 
controls.  "Maintenance,"  more  clearly 
conveys  that  the  phrase  "Corrective 
Action  Complete  with  Controls"  means 
that  the  appropriate  controls  are  in 
place. 

Comments  Related  to  Procedures  for 
Completion  Determinations 

The  draft  guidance  published  in  both 
the  October  2,  2001  and  the  February 
27,  2002  Federal  Register  notices 
,   suggested  procedures  for  making 
completion  determinations  at  permitted 
and  non-permitted  facilities.  Generally 
commenters  agreed  with  those 
procedures,  and  they  are. included  in 
this  guidance.  However,  commenters 
expressed  concerns  about  language  in 
the  guidance  related  to  permit 
modifications.  The  draft  guidance 
suggested  that  at  permitted  facilities. 
Class  3  permit  modification  procedures 
generally  would  be  appropriate  for 
modifying  a  permit  to  recognize  a 
completion  determination.  Commenters 
on  the  October  2,  2001  Federal  Register 
notice  suggested  that,  in  many  cases,  a 
Class  1  procedure  would  be  appropriate. 
The  Agency  added  language  (in  a 
footnote)  to  the  draft  guidance  in  the 
February  27,  2002  notice  to  recognize 
that,  in  some  cases.  Class  3  procedures 
might  not  be  necessary  (see  67  FR  9174 
at  9177).  However,  commenters  on  the 
February  27,  2002  notice  repeated  the 
same  concerns  that  the  guidance 


suggested  that  Class  3  procedures  were 
appropriate  for  recognizing  completion 
and  that  those  procedures  would  be 
unduly  burdensome. 

The  Agency  believes  that  when  it 
recognizes  completion  of  corrective 
action,  at  a  facility,  it  is  taking  a  step  that 
is  significant  not  only  to  the  facility,  but 
to  the  local  community  as  well.  Thus, 
the  Agency  believes  it  is  important  that 
the  commimity  have  an  opportunity  to 
be  involved  in  the  Agency's  decision. 
The  Agency  agreed  with  commenters 
that  there  may  be  circumstances  where 
Class  3  procedures  might  be 
burdensome  and  reap  little  benefit,  and 
recognized  those  situations  in  the 
February  27,  2002  draft  completion 
guidance.  However,  fhe  Agency 
continues  to  believe  that  Class  3 
procedures  will  be  appropriate 
procedures  for  recognizing  completion 
determinations  at  most  facilities. 

To  address  commenters  concerns,  the 
Agency  has  emphasized  in  this 
guidance  that  Class  3  procedures  might 
not  be  appropriate  in  eill  situations  by 
strengthening  that  discussion  and 
moving  it  to  the  text  of  the  guidance 
from  the  footnote. 

Completion  Determinations  for  Portions 
of  a  Facility 

In  the  February  27,  2002  draft 
guidance,  the  Agency  discussed  making 
completion  determinations  for  a  portion 
of  a  facility.  There  was  widespread 
support  among  commenters  for 
recognizing  completion  determinations 
for  a  portion  of  a  facility,  and  this  final 
guidance  retains  that  discussion.  At  the 
same  time,  the  Agency  recognizes  that 
the  discussion  in  this  guidance 
addresses  only  a  few  of  the  issues 
related  to  parceling  of  RCRA  facilities. 
The  Agency  agrees  with  the  commenter 
who  accurately  pointed  out  that  by 
supporting  completion  determinations 
for  portions  of  a  facility  under  the 
circiunstances  described  in  this 
guidance,  the  Agency  has  taken  the  first 
step  toward  addressing  related  issues. 

Methods  To  Implement  Institutionah 
Controls 

The  February  27,  2002  draft  guidance 
discussed  and  requested  comment  on 
the  issue  of  implementation  of 
institutional  controls  at  facilities  that 
receive  Corrective  Action  Complete 
with  Controls  determinations.  The  draft 
guidance  suggested  that,  in  most  cases, 
a  permit  or  order  should  be  maintained 
following  a  Corrective  Action  Complete 
with  Controls  determination,  but  noted 
that  regulators  might  find  alternative 
methods  for  ensuring  continued 
effectiveness  of  the  institutional 
controls  at  a  facility. 
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The  Agency  received  many  comments 
related  to  implementation  of 
institutional  controls.  Commenters  were 
not  in  agreement  on  the  issue  of 
whether  permits  and/or  orders  should 
be  maintained  at  facilities  where 
Corrective  Action  Complete  with 
Controls  determinations  are  made,  or. 
more  broadly,  on  more  effective 
methods  for  implementing  institutional 
controls. 

After  reviewing  comments,  the 
Agency  generally  believes  that  the 
approach  it  took  in  the  draft  guidance  is 
appropriate,  although  the  Agency  is  also 
interested  in  exploring  and  evaluating 
alternative  methods  for  the  continued 
effectiveness  of  institutional  controls  at 
a  facility.  The  Agency  recognizes  that 
effective  implementation  of  institutional 
controls  is  vital  to  continued  protection 
of  human  health  and  the  environment 
following  a  Corrective  Action  Complete 
with  Controls  determination  at  RCRA 
facilities  (and  at  facilities  where  cleanup 
is  conducted  under  other  programs, 
such  as  Superfund)  where  the  remedy 
depends  upon  institutional  controls, 
and  continues  to  explore  the  complex 
issues  related  to  institutional  controls. 
However,  the  Agency  did  not  attempt  to 
address  those  complex  issues  in  this 
guidance. 

The  Agency  continues  to  focus 
attention  on  the  evolving  and  complex 
issues  associated  with  institutional 
controls.  In  the  near  future  EPA  will 
finalize  a  cross-program  guidance 
entitled,  "Institutional  Controls:  A 
Guide  to  Implementing.  Monitoring,  and 
Enforcing  Institutional  Controls  at 
Superfund  and  RCRA  Corrective  Action 
Cleanups"  that  will  serve  as  a 
companion  to  guidance  issued  in  2000 
entitled  "Institutional  Controls:  A  Site 
Manager's  Guide  to  Identifying, 
Evaluating,  and  Selecting  Institutional 
Controls  at  Superfund  and  RCRA 
Corrective  Action  Cleanups,"  September 
2000.  OSWER  Directive  9355.0-74FS-P. 
Additionally,  the  Agency  is  currently  at 
work  developing  a  national  institutional 
control  tracking  system;  supporting  the 
development  of  a  model  state 
institutional  control  law:  and  evaluating 
the  need  for  guidance  on  estimating 
institutional  control  costs,  institutional 
c6ntrol  implementation  plans,  and 
ensuring  compliance  with  institutional 
controls. 

Comments  Not  Addressed  in  This 
Federal  Register  Notice 

The  final  guidance  published  in  this 
Federal  Register  notice  describes  two 
types  of  completion  of  corrective  action, 
and  suggests  processes  for  recognizing 
completion.  The  comments  discussed 
above  were  directly  related  to  the  issues 


discussed  in  the  guidance.  The  Agency 
recognizes  that  completion  of  corrective 
action  raises  many  issues  for  regulators 
and  for  owners  and  operators,  including 
issues  related  to  transfer  of  RCRA 
facilities  (or  portions  of  facilities], 
sometimes  referred  to  as  "parceling," 
financial  assurance,  and  institutional 
controls.  In  addition,  completion  of 
corrective  action  at  some  facilities,  such 
as  Federal  Facilities,  may  present 
unique  issues.  EPA  received  comments 
on  these  related  issues  as  part  of  th^ 
comment  it  received  on  the  October  2, 
2001  and  February  27,  2002  draft 
guidances.  The  Agency  reviewed  all  of 
those  comments,  but  those  that  were  not 
directly  related  to  issues  discussed  in 
the  draft  guidance  documents  are  not 
addressed  in  this  notice. 

EPA  believes  that,  because  of  the 
multitude  and  complexity  of  the  issues 
related  to  completion  of  corrective 
action,  the  best  approach  to  these  issues 
is  to  make  continuous  incremental 
progress  in  addressing  them.  Using  this 
approach,  the  Agency  has  limited  the 
scope  of  the  discussion  in  this  final 
guidance,  but  hopes  that  it  has  opened 
dialogue  on.  and  will  establish  a 
foundation  for,  some  of  the  broader 
issues  related  to  completion  of 
corrective  action,  to  be  addressed  at  a 
later  time.  The  Agency  encourages 
commenters  to  continue  to  provide 
input  on  these  important  issues  as  they 
are  addressed. 

Dated:  February  13,  2003. 
Robert  Springer, 
Director,  Office  of  Solid  Waste. 

Dated:  February  12,  2003. 
Susan  E.  Bromm, 

Director,  Office  of  Site  Remediation 
Enforcement. 

Memorandum 

Subject:  Guidance  on  Completion  of 
Corrective  Action  Activities  at  RCRA 
Facilities. 

From:  Robert  Springer,  Director. 
Office  of  Solid  Waste;  Susan  E.  Bromm, 
Director,  Office  of  Site  Remediation 
Enforcement. 

To:  RCRA  Division  Directors,  Regions 
I-X,  Enforcement  Division  Directors, 
Regions  I-X,  Regional  Counsel. 

Introduction 

This  memorandum  provides  guidance 
to  the  Regions  and  authorized  States  on 
acknowledging  completion  of  corrective 
action  activities  at  RCRA  treatment, 
storage,  and  disposal  facilities.  It 
describes  two  types  of  completion 
determinations — "Corrective  Action 
Complete  without  Controls"  and 
"Corrective  Action  Complete  with 
Controls."  It  provides  guidance  on  when 


each  type  of  completion  determination 
is  appropriate.  It  also  discusses 
completion  determinations  for  less  than 
an  entire  facility.  Finally,  it  provides 
guidance  on  procedures  for  EPA  and  the 
authorized  States  when  making 
completion  determinations. 

This  document  provides  guidance  to 
EPA  Regional  and  State  corrective 
action  authorities,  as  well  as  to  facility 
owner  or  operators  and  the  general 
public  on  how  EPA  intends  to  exercise 
its  discretion  in  implementing  the 
statutory  and  regulatory  provisions  that 
concern  RCRA  corrective  action.  The 
RCRA  statutory  provisions  and  EPA 
regulations  described  in  this  document 
contain  legally  binding  requirements. 
This  document  does  not  substitute  for 
those  provisions  or  regulations,  nor  is  it 
a  regulation  itself.  Thus,  it  does  not 
impose  legally-binding  requirements  on 
EPA,  States,  or  the  regulated 
community,  and  may  not  apply  to  a 
particular  situation  based  upon  the 
circumstances.  EPA  and  State 
decisionmakers  retain  the  discretion  to 
adopt  approaches  on  a  case-by-case 
basis  that  differ  from  this  guidance 
where  appropriate.  Any  decisions 
regarding  a  particular  facility  will  be 
made  based  on  the  applicable  statutes 
and  regulations.  Therefore,  interested 
parties  are  fi«e  to  raise  questions  and 
objections  about  the  substance  of  this 
guidance,  and  the  appropriateness  of  the 
application  of  this  guidance  to  a 
particular  situation.  EPA  will  consider 
whether  or  not  the  recommendations  or 
interpretations  in  the  guidance  are 
appropriate  in  that  situation.  The 
Agency  welcomes  public  comment  on 
this  document  at  any  time,  and  will 
consider  those  comments  in  any  future 
revision  of  this  guidance  document. 

Background 

EPA  recognizes  the  importance  of  an 
official  acknowledgment  that  corrective 
action  activities  have  been  completed. 
An  official  completion  determination, 
made  through  appropriate  procedures, 
benefits  the  owner  or  operator  of  a 
facility,  the  regulatory  agency 
implementing  the  corrective  action 
program,  and  the  public.  Official 
recognition  that  corrective  action 
activities  are  complete  can.  among  other 
things,  promote  transfer  of  ownership  of 
the  property  and,  in  some  cases,  can 
help  return  previously  used  commercial 
and  industrial  properties,  such  as 
"brownfields,"  to  productive  use. 
Further,  once  the  regulatory  agency 
implementing  corrective  action  makes  a 
determination  that  corrective  action 
activities  are  complete,  it  can  focus 
agency  resources  on  other  facilities. 
Finally,  if  completion  determinations 
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are  made  through  a  process  that 
provides  adequate  public  involvement, 
the  process  of  making  a  formal 
completion  determination  will  assure 
the  public  an  opportunity  to  review  and 
comment  on  the  cleanup  activities,  and 
to  pursue  available  administrative  and/ 
or  judicial  challenges  to  the  agency's 
decision.'' 

Under  40  CFR  section  264.101, 
owners  and  operators  seeking  a  permit 
for  the  treatment,  storage  or  disposal  of 
hazardous  waste  must  conduct 
corrective  action  "as  necessary  to 
protect  human  health  and  the 
environment."  ^  The  ultimate  goal  of 
corrective  action  is  to  satisfy  the 
"protection  of  human  health  and  the 
environment"  standard.  Thus,  a 
determination  by  EPA  (or  a  State 
authorized  by  EPA  to  implement  the 
Corrective  Action  Program)  that 
corrective  action  activities  are  complete 
is,  in  effect,  an  announcement  that  the 
"protection  of  human  health  and  the 
environment"  standard  has  been 
achieved." 

With  experience,  the  Agency  has 
discovered  that  the  universe  of  facilities 
subject  to  corrective  action  requirements 
iricludes  facilities  that  vary  widely  in 
complexity,  extent  of  contamination, 
and  level  of  risk  presented  at  the 
facility.  To  address  this  wide  variation 
among  corrective  action  facilities,  the 
Agency  has  developed  multiple 
approaches  to  achieving  "protection  of 
human  health  and  the  environment." 

When  conducting  corrective  action, 
however,  one  of  the  key  distinctions 
among  remedies  is  the  extent  to  which 
they  rely  upon  controls  (engineering 
and/or  institutional) « to  ensure  that 


''  The  Agency  anticipates  that  at  facilities  where 
meaningful  public  involvement  begins  early  in  the 
corrective  action  process,  challenges  are  less  likely 
at  the  end  of  the  process. 

^  Likewise,  section  3008(h)  establishes  a  standard 
of  "protection  of  human  health  and  the 
environment"  for  corrective  action  imposed 
through  orders.  This  guidance  is  equally  applicable 
at  facilities  where  EPA  addresses  facility-wide 
corrective  action  through  an  enforcement  authority, 
rather  than  a  permit. 

'  Note  that  for  facilities  that  continue  to  require 
a  permit  for  the  treatment,  storage,  or  disposal  of 
hazardous  waste,  a  completion  determination  in  no 
way  affects  the  ongoing  requirement  to  conduct 
corrective  action  for  any  future  releases  at  the 
facility,  and  the  Agency  recommends  that  any 
completion  determinations  at  such  facilities  be 
structured  to  make  this  clear. 

"  EPA  has  defined  institutional  controls  as  "non- 
engineered  instruments  such  as  administrative  and/ 
or  legal  controls  that  minimize  the  potential  for 
human  exposure  t9  contamination  by  limiting  land 
or  resource  use."  They  are  almost  always  used  in 
conjunction  with,  or  as  a  supplement  to,  other 
measures  such  as  waste  treatment  or  containment. 
There  are  four  general  categories  of  institutional 
controls:  Government  controls:  proprietary  controls; 
enforcement  tools:  and  information  devices.  {See 
Fact  Sheet  entitled  "Institutional  Controls:  A  Site 


they  remain  protective.  In  some  cases, 
the  Agency  selects  a  remedy  that 
requires  treatment  and/or  removal  of 
waste  and  all  contaminated  media  to 
levels  that  allqw  the  facility  to  be  used 
in  an  uiu-estricted  maimer.''  At  these 
facilities,  no  additional  oversight  or 
activity  is  required  following  cleanup. 
When  implementation  of  the  remedy  is 
completed  successfully,  protection  of 
human  health  and  the  environment  is 
achieved. 

In  other  cases,  the  Agency  selects  a 
remedy  that  allows  contamination  to 
remain  on  site,  but  imposes  ongoing 
obligations  concerning,  for  example, 
operation  and  maintenance  of 
engineered  controls  (e.g.,  a  landfill  cap), 
and  compliance  with  institutional 
controls  [e.g.,  a  restriction  that  land  be 
used  for  industrial  purposes  only). 
Thus,  in  these  situations,  the  goal  of 
"protection  of  human  health  and  the 
environment"  often  is  achieved  through 
use  of  a  remedy  (e.g.,  containment)  that 
allows  some  contamination  to  remain  in 
place,  but  requires  controls  (engineering 
and/or  institutional)  at  the  facility  to 
prevent  or  to  limit  the  risk  of  exposure 
through  release  of  contamination  that 
remains  following  cleanup.  Following 
remedy  implementation,  maintenance  of 
controls  and  continued  corrective  action 
related  activities  (such  eis  monitoring)  at 
such  facilities  are  fundamental  elements 
of  meeting  the  standard  of  "protection 
of  human  health  and  the 
environment." '" 

An  example  of  a  situation  where  the 
Agency  typically  chooses  a  remedy  that 


Managers  Guide  to  Identifying.  Evaluating,  and 
Selecting  Institutional  Controls  at  Superfund  and 
RCRA  Corrective  Action  Cleanups,"  September 
2000,  OSWER  Directive  9355.0-74FS-P). 

''"Unrestricted  use"  refers  to  a  walk-away 
situation,  where  no  further  activity  or  controls  are 
necessary  to  protect  human  health  and  the 
environment  at  the  facility.  Generally,  a  cleanup  of 
soil  to  residential  standards  and  of  groundwater  to 
drinking  water  standards  would  be  an  example  of 
an  unrestricted  use  scenario.  By  comparison,  a 
cleanup  of  soil  to  industrial  soil  levels,  and/or 
containment  or  cleanup  of  groundwater  to  levels  in 
excess  of  drinking  water  standards  usually  would 
not  be  an  unrestricted  use  scenario.  Under  both 
scenarios,  the  Agency  does  not  generally  anticipate 
having  to  impose  additional  corrective  action 
requirements  because  the  remedy  is  protective  of 
human  health  and  the  environment.  The  difference 
is  that,  under  the  second  scenario,  protection  of 
human  health  and  the  environment  is  dependent  on 
the  maintenance  of  the  remedy,  including 
institutional  controls. 

'"It  should  be  noted  that,  at  these  facilities, 
cleanup  to  unrestricted  use  levels  and  a  Corrective 
Action  Complete  without  Controls  determinations 
(spe  discussion  below  in  section  2)  ultimately  could 
be  achieved  under  a  vaciety  of  scenarios — for 
example,  the  plan  for  land  use  at  a  facility  might 
change:  the  owner  or  operator  might  decide  to 
return  the  site  to  unrestricted  use,  or  the  facility 
might  otherwise  reach  that  stale  (e.g..  through 
natural  attenuation).  At  that  time,  the  Agency  could 
discontinue  the  requirement  for  controls. 


relies  on  controls  is  a  facility  for  which 
the  reasonably  foreseeable  use  is 
industrial."  At  those  facilities,  the 
Agency  may  offer  the  facility  the  option 
to  achieve  long-term  protection  of 
human  health  and  the  environment  by 
selecting  a  remedy  that  allows  higher 
levels  of  contamination  to  remain  at  the 
facility,  but  requires  the  use  of  controls 
to  limit  the  risk  of  unacceptable 
exposure.  This  remedy  is  considered  the 
final  remedy:  however,  protection  of 
human  health  and  the  environment  at 
the  facility  typically  i&  dependent  on 
maintenance  of  controls. 

Types  of  Completion  Determinations 

As  was  discussed  above,  a 
determination  by  EPA  that  corrective 
action  activities  are  complete  is  a 
statement  by  the  Agency  that  protection 
of  human  health  and  the  environment 
has  been  achfeved  at  a  facility.  As  was 
also  discussed  above,  the  Agency  takes 
different  approaches  to  achieving 
protection  of  human  health  and  the 
environment  at  facilities,  depending  on 
the  site-specific  circumstances. 
Completion  determinations  benefit  the 
owner  or  operator,  the  community,  arid 
the  regulatory  agency.  Therefore,  EPA 
recommends  that  regulators 
implementing  the  corrective  action 
program  make  completion 
determinations  where  corrective  action 
activities  have  assured  long-term 
protection  of  human  health  and  the 
environment  at  a  facility.  EPA 
anticipates  two  types  of  completion 
determinations— Corrective  Action 
Complete  without  Controls,  and 
Corrective  Action  Complete  with     » 
Controls.  These  two  types  of  completion 
determinations,  and  recommended 
procedures  for  making  them,  are 
described  below. 

1.  Corrective  Action  Complete  Without 
Controls  Determination 

EPA  believes  that  it  is  appropriate  for 
it,  or  for  an  authorized  State,  to  make  a 
determination  that  Corrective  Action  is 
Complete  without  Controls  where  the 
facility  owner  or  operator  has  satisfied 
all  obligations  under  sections  3004{u) 
and  (v).i2  The  Agency  recommends  this 
terminology  be  used  to  indicate  that 
either  there  was  no  need  for  corrective 
action  at  the  facility  or,  where  corrective 
action  was  necessary,  the  remedy  has 


"  See  Reuse  Assessments:  A  Tool  to  Implement 
the  Superfund  Land  Use  Directive.  )une  4.  2001 . 
OSWER  Directive  9355.7-06p.  for  a  discussion  of 
reasonably  foreseeable  land  use. 

'^  Or  the  owner  or  operator  has  completed 
facility-wide  corrective  action,  as  necessary  to 
protect  human  health  and  the  environment, 
imposed  through  a  section  3008(h)  order. 
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been  implemented  successfully,'^  and 
no  further  activity  or  controls  are 
necessary  to  protect  human  health  and 
the  environment. 

Under  the  approach  described  in  this 
guidance,  a  determination  that 
Corrective  Action  is  Complete  without 
Controls  means  that  no  additional 
remedial  activity  would  be  required  on 
the  part  of  the  regulatory  agency  or  the 
owner  or  operator  to  maintain 
protection  of  human  health  and  the 
environment.  No  controls  are  necessary 
at  the  facility  to  maintain  protection  of 
human  health  and  the  environment. 
Thus,  the  corrective  action  requirements 
can  be  eliminated.  It  k  likely  that  the 
facility  will  be  eligible  for  release  from 
fmancial  assurance  for  corrective  action, 
as  no  funds  should  be  needed  in  the 
future  for  corrective  action-related 
activities.  In  addition,  when  there  no 
longer  are  RCRA-regulated  activities  at 
the  facility,  the  regulatory  agency  will 
likely  have  no  concerns  associated  with 
transfer  of  the  property,  nor  any  reason 
to  want  to  be  informed  of,  or  take  an 
action  regarding,  that  transfer. 

2.  Corrective  Action  Complete  With 
Controls  Determination 

EPA  generally  believes  it  is 
appropriate  to  make  a  Corrective  Action 
Complete  with  Controls  determination 
at  a  facility  where:  (1)  A  full  set  of 
corrective  measures  has  been  defined; 
(2)  the  facility  has  completed 
construction  and  installation  of  all 
required  remedial  actions;  (3)  site- 
specific  media  cleanup  objectives  have 
been  met;  and  (4)  all  that  remains  is 
performance  of  required  operation  and 
maintenance  and  monitoring  actions, 
and/or  compliance  with  and 
maintenance  of  any  institutional 
controls.  A  Corrective  Action  Complete 
with  Controls  determination  provides 
the  owner  or  operator  with  recognition 
that  protection  of  human  health  and  the 
environment  has  been  achieved,  and 
will  continue  as  long  as  the  necessary 
operation  and  maintenance  actions  are 
performed,  and  any  institutional 
controls  are  maintained  and  complied 
with. 

It  is  important  to  ensure  that  an 
enforceable  mechanism  is  in  place  so 
that  there  is  compliance  with  and 
maintenance  of  the  controls.  Regions 
and  States  have  often  ensured  that 
controls  are  maintained  through  a  RCRA 
permit  or  order  at  the  facility  in  that 
continuation  of  the  permit  or  order 
assures  periodic  review  by  the 


regulatory  agency,  compliance  with  any 
operation  and  maintenance 
requirements  and  institutional  controls, 
and  notification  to  the  regulatory  agency 
of  transfers  of  the  facility  (which  allows 
an  opportunity  for  the  agency  to  assure 
that  compliance  with  corrective  action 
requirements  will  continue).'*  Permits 
and  orders  will  continue  to  be  used  as 
enforceable  mechanisms  to  assure 
compliance.  However,  the  Agency 
believes  that  other  enforceable 
mechanisms  also  may  be  appropriate  for 
implementing  institutional  controls.  For 
example,  several  States  have  passed 
legislation  that  creates  mechanisms  to 
enforce  institutional  controls,  a 
development  that  EPA  encourages.  For 
facilities  where  long-term  institutional 
controls  are  necessary  to  ensure 
continued  protection  of  human  health 
and  the  environment,  the  regulator  may 
explore  a  variety  of  options  including 
permits,  orders,  and  other  enforceable 
mechanisms  to  maintain  the 
institutional  controls.  In  addition, 
where  necessary,  financial  assurance  for 
corrective  action  should  be  maintained 
at  facilities  following  a  Corrective 
Action  Complete  with  Controls 
determination. 

It  should  be  noted  that,  at  some  point, 
many  facilities  that  obtain  a  Corrective 
Action  Complete  with  Controls 
determination  might  later  obtain  a 
Corrective  Action  Complete  without 
Controls  determination  if  circumstances 
were  to  change.  For  example,  the  owner 
or  operator  at  a  facility  cleaned  up  to 
industrial  levels  could  decide  to 
conduct  additional  cleanup  because 
there  was  a  desire  to  change  land  use  to 
unrestricted  use  levels,  and/or  because 
they  no  longer  wished  to  maintain 
controls.  Should  a  facility  later  seek  a 
Corrective  Action  Complete  without 
Controls  determination,  the  regulatory 
agency  should  process  that 
determination  through  appropriate 
procedures,  such  as  those  described 
below.  If  the  Corrective  Action 
Complete  without  Controls 
determination  were  made,  it  would  be 
appropriate  to  remove  whatever 
enforceable  mechemism  is  in  place,  and 


•3 See  161  FR  19432.  at  19432.  at  19453.  May  1. 
19960.  and  (55  FR  30798.  at  30837.  July  27.  1990) 
for  guidance  regrading  selection,  implementation, 
and  completion  of  remedy. 


'*  The  September.  2000  Fact  Sheet  on      ' 
institutional  controls  discusses  that,  under  RCRA, 
institutional  controls  typically  are  imposed  through 
permit  conditions,  or  through  orders  issued  under 
section  3008(h)  or  7003.  The  Fact  Sheet  cautions 
the  regulator  that  those  mechanisms  might  have 
shortcomings,  and  suggests  that  the  regulator 
conduct  a  thorough  evaluation  to  ensure  its  ability 
to  enforce  the  institutional  control  through  the 
permit  or  order  mechanism  over  the  entire  duration 
that  the  institutional  control  must  remain  in  place. 
[See  Institutional  Controls:  A  Silp  Manager's  Guide 
to  Identifying,  Evaluating  and  Selecting 
Institutional  Controls  at  Superfund  and  RCRA 
Corrective  Action  Cleanups.  EPA  540-F-O0-005. 
OSWER  9355.0-74FS-P.  September  2000.) 


release  the  facility  from  financial 
assurance  for  corrective  action,  so  long 
as  there  are  no  additional  RCRA 
activities  at  the  facility  subject  to  permit 
requirements. 

Completion  Determinations  for  a 
Portion  of  a  Facility 

Regulators  implementing  the 
corrective  action  program  often  develop 
a  number  of  distinct  and  separate 
remedies  to  address  different  areas  of  a 
facility  or  different  media.  This 
approach  may  be  necessary  because  a 
facility  may  include  areas  and  media 
that  present  a  range  of  environmental 
risks.  For  example,  an  industrial  facility 
may  include  areas  that  may  never  have 
been  used  for  industrial  purposes  or 
have  never  been  otherwise 
contaminated.  Alternatively,  a  facility 
may  have  contaminated  groundwater 
undergoing  corrective  action  years  after 
the  source  of  contamination  has  been 
removed,  and  the  soil  cleaned  up  to 
unrestricted  use  levels. 

To  ensure  that  a  range  of  appropriate 
cleanup  and  land  use  options  are 
available  to  the  facility  owner  or 
operator,  EP"A  believes  that  the  agency 
should  consider,  when  appropriate, 
subdividing  a  particular  facility  for 
purposes  of  corrective  action.  In  these 
situations,  the  Agency  might,  for 
example,  select  a  cleanup  approach 
based  on  unrestricted  use  at  parts  of  the 
facility,  while  cleanup  at  other  parts  of 
the  facility  may  be  based  on  the 
restricted  use  assumptions  and  rely  on 
institutional  and/or  engineering  controls 
to  maintain  the  protectiveness  of  the 
corrective  action.  Alternatively,  the 
Agency  may  select  a  cleanup  approach 
based  on  unrestricted  use  for  the  entire 
facility,  with  some  parcels  requiring  a 
longer  time  period  to  achieve  the  same 
cleanup  goals. 

Under  this  approach,  a  Corrective 
Action  Complete  without  Controls 
determination  could  be  made  for  a 
portion  of  a  facility  when  it  is  returned 
to  unrestricted  use.  A  Corrective  Action 
Complete  without  Coptrols  or  a 
Corrective  Action  Complete  with 
Controls  determination,  as  appropriate, 
could  be  made  for  remaining  portions  of 
the  facility  when  the  cleanup  goals  are 
achieved,  and  any  necessary  controls 
then  would  be  implemented  under  an 
appropriate  mechanism. 

m  some  situations,  following  a 
Corrective  Action  Complete  without 
Controls  determination  for  a  portion  of 
a  facility,  the  owner  will  sell  the  portion 
that  no  longer  is  subject  to  corrective 
action.  In  these  situations,  the  regulator 
making  the  determination  should 
consider  the  long-term  plan  for  the 
facility,  and  the  effect  of  the  Corrective 
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Action  Complete  without  Controls 
determination  and  sale  on  financial 
assurance  for  corrective  action.  The 
regulator  should  take  steps  to  ensure 
adequate  financial  assurance  is  available 
to  address  corrective  action  obligations 
at  the  remainder  of  the  facility. 

Procedures  for  Processing  Completion 
Determinations 

Completion  determinations  should  be 
made  by  the  appropriate  authority  (EPA 
or  the  authorized  State  implementing 
the  corrective  action  program),  and 
made  through  appropriate  procedures. 
By  following  appropriate  procedures, 
the  authorized  agency  can  make  a 
sound,  well  informed  completion 
determination.  The  appropriate 
procediu^s  for  processing  a  completion 
determination  will  depend  on  various 
factors,  including  the  status  of  the 
facility  (permitted  or  non-permitted), 
and  on  whether  the  determination 
applies  to  part  of  the  facility  or  to  the 
entire  facility.  The  following  section 
suggests  procedures  that  the  Agency 
believes  generally  are  appropriate  for 
completion  determinations.'* 

1.  Corrective  Action  Complete  Without 
Controls  Determinations  for  Entire 
Facility 

The  regulations  in  40  CFR  that  govern 
the  RCRA  program  do  not  provide 
explicit  procedures  for  recognizing 
completion  of  corrective  action 
activities,  so  regulators  have 
considerable  flexibility  in  developing 
procediires  for  making  completion 
determinations.  The  regulatory  agency 
implementing  the  corrective  action 
program  in  that  State  [i.e.,  the 
authorized  State  program  or,  in 
unauthorized  States,  EPA)  should 
ensure  that  a  completion  determination 
has  been  made  through  appropriate 
procedures.  It  is  important  to  provide 
meaningful  opportunities  for  public 
participation  as  part  of  a  completion , 
determination  procedure.  The  Agency 
believes  that  the  following,  generally, 
are  appropriate  procedures  for  making 


'5  EPA  notes  that,  whether  at  a  permitted  or  non- 
permitted  facility  and  regardless  of  the  completion 
determination  procedure  used,  if  EPA  or  the 
authorized  State  discovers  unreported  or 
misrepresented  releases  subsequent  to  the 
completion  determination,  this  would  likely  be  a 
basis  to  conclude  that  additional  cleanup  is  needed. 
And,  of  course,  if  EPA  subsequently  discovers  a 
situation  that  may  present  an  imminent  and 
substantial  endangerment  to  human  health  or  the 
environment,  EPA  may  elect  to  use  its  RCRA. 
section  7003  imminent  and  substantial 
endangerment  authority,  or  other  applicable 
authorities,  to  require  additional  work  at  the 
facility. 


Completion  of  Corrective  Action 
determinations.'^ 

EPA  believes  that  permit  modification 
is  an  appropriate  procedure  to  reflect 
the  agency's  determination  that 
corrective  action  is  complete.  In  cases 
where  no  other  permit  conditions 
remain,  the  permit  could  be  modified 
not  only  to  reflect  the  completion 
determination,  but  also  to  change  the 
expiration  date  of  the  permit  to  allow 
earlier  permit  expiration  [see  40  CFR 
270.42  (Appendix  1(A)(6)). 

The  current  regulations  in  40  CFR 
270.42  provide  procedural  requirements 
for  facility  requested  permit 
modifications.  In  most  cases, 
completion  of  corrective  action  is  likely 
to  be  a  Class  3  permit  modification,  and 
the  regulatory  agency  should  follow 
those  procediu^s  (or  authorized  State 
equivalent),  including  the  procedures 
for  public  involvement.  It  should  be 
noted  that  the  Agency  suggests  Class  3 
permit  modification  procedures  are 
generally  appropriate  for  completion 
determinations.  However,  Class  3 
procedures  may  not  be  appropriate  in 
all  circumstances,  and  the  regulatory 
agency  should  evaluate  each  situation  to 
determine  whether  a  less  extensive 
procediu-e  woidd  be  adequate.  For 
example,  where  the  regulatory  agency 
has  made  extensive  efforts  throughout 
the  corrective  action  process  to  involve 
the  public  and  has  received  little  or  no 
interest,  and  the  environmental 
problems  at  the  facility  were  limited, 
more  tailored  public  participation  may 
be  appropriate. 

At  non-permitted  facilities  where 
facility-wide  corrective  action  is 
complete,  and  all  other  RCRA 
obligations  at  the  facility  have  been 
satisfied,  EPA  or  the  authorized  State 
may  acknowledge  completion  of 
corrective  action  by  terminating  interim 
status  through  final  administrative 
disposition  of  the  facility's  permit 
application  [see  40  CFR  270.73(a)).  To 
do  so,  the  permitting  authority  at  the 
facility  (EPA  or  the  authorized  State  or 
both,  depending  on  the  authorization 
status  of  the  State)  should  process  a 
final  decision  following  the  procediu-es 
for  permit  denial  in  40  CFR  Part  124,  or 
authorized  equivalent.'^ 


'*  of  course,  if  a  facility's  permit  or  order 
provides  otherwise,  these  procedures  would  not  be 
appropriate  at  that  facility. 

"  Under  EPA  permit  denial  procedures  in  40  CFR 
Part  124,  EPA  must  issue,  based  on  the 
administrative  record,  a  notice  of  intent  to  deny  the 
facility  permit  [see  40  CFR  124.6(b)  and  124.9).  The 
notice  must  be  publicly  distributed,  accompianied 
by  a  statement  of  basis  or  fact  sheet,  and  there  must 
be  an  opportunity  for  public' comment,  including  an 
opportunity  for  a  public  hearing,  on  EPA's 
proposed  permit  denial  [see  40  CFK  124.7, 124.8. 
124.10. 124.11.  and  124.12).  In  making  a  final 


EPA  recognizes  that  referring  to  this 
decision  as  a  "permit  denial"  may  be 
confusing  to  the  public  and  problematic 
to  the  facility  when  the  facility  is  in 
compliance,  is  not  seeking  a  permit,  and 
does  not  have  an  active  permit 
"application."  Therefore,  regulatory 
agencies  may  choose  to  use  alternate 
terminology  (e.g.,  a  "no  permit 
necessary  determination"  or  "cleanup 
obligations  satisfied")  to  refer  to  this 
decision,  though  it  is  issued  through  the 
permit  denial  process  or  authorized 
equivalent.  Regardless  of  the 
terminology  used,  the  basis  for  the 
decision  should  be  stated  clearly, 
generally  that:  (1)  There  are  no  ongoing 
treatment,  storage,  or  disposal  activities 
that  require  a  permit;  (2)  all  closure  and 
post-closiu-e  requirements  applicable  at 
the  regulated  units  have  been  fulfilled; 
and  (3)  all  corrective  action  obligations, 
including  implementation  of  long-term 
monitoring  procedures,  have  been  met. 

EPA  or  me  authorized  States  may 
develop  procedures  for  recognizing 
completion  of  corrective  action  at  non- 
permitted  facilities  other  than  the 
permit  decision  process  described 
above.  For  example,  a  regulatory  agency 
may  haye  procedures  for  issuing  a 
notice  informing  the  facility  and  the- 
public  that  the  facility  has  met  its 
corrective  action  obligations,  rather  than 
issuing  a  final  permit  decision. 
Although  these  procedures  would  not 
have  the  effect  of  terminating  interim 
status,  unlike  the  Part  124  permit  denial 
procedures,  EPA  believes  they  can  be 
appropriate  for  making  a  completion 
determination.  In  general,  EPA  believes 
the  alternative  procedures  should 
provide  procedural  protections 
equivalent  to,  although  not  necessarily 
identical  to,  those  required  by  EPA's  40 
CFR  Part  124  requirements  (or  the 
authorized  State  equivalent).  Owners 
and  operators  should  be  aware  that 
informal  communications  regarding  the 
current  status  of  cleanup  activities  at  the 
facility  are  not  the  same  as  the 
completion  determinations  described  in 
this  guidance.'* 


permit  determination,  EPA  must  respond  to  any 
public  comments  [see  section  124.17).  Under  40 
CFR  124.19,  final  decisions  are  subject  to  appeal. 

'•  An  alternative  approach  would  likely  be 
appropriate  to  process  Completion  of  Corrective 
Action  tieterrainations  that  apply  to  less  than  an 
entire  facility  [see  discussion  below).  An  alternative 
approach  could  also  be  used  to  process  a 
completion  of  corrective  action  determination  at  a 
facility  with  ongoing  RCRA  activities.  For  example, 
a  facility  may  be  conducting  post-closure  care  at  a 
regulated  unit  under  an  alternate  non-permit 
authority,  as  allowed  under  the  October  22.  1998 
Post-Closure  rule  [see  63  FR  56710),  yet  may  have     , 
completed  corrective  action  at  its  solid  waste 
management  units.  In  this  case,  interim  status 
generally  should  not  be  terminated  because  ail 

Continued 
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2.  Corrective  Action  Complete  With 
Controls  Determinations 

To  process  a  Corrective  Action 
Complete  with  Controls  determination, 
regulatory  agencies  should  consider  the 
regulatory  status  of  the  facility,  among 
other  factors,  in  determining  what 
procedures  are  appropriate.  For 
permitted  facilities,  following  the 
permit  modification  procedures  in  40 
CFR  270.42  would  be  appropriate.  For 
non-permitted  facilities,  the  regulatory 
agency  should  generally  follow  alternate 
procedures  (e.g.,  issue  a  notice  with  an 
opportunity  to  comment)  that  provide 
procedural  protections  equivalent  to, 
although  not  necessarily  identical  to, 
those  required  by  Part  124  requirements 
(or  the  authorized  State  equivalent). 
However,  following  procedures  other 
than  the  Part  1 24  procedures  does  not 
terminate  interim  status  even  though 
they  may  result  in  a  Complete  with 
Controls  determination.  Interim  status 
should  not  be  terminated  at  a  RCRA 
facility  where  corrective  action 
requirements  remain.  If  corrective 
action  was  implemented  through  an 
order,  the  regulator  should  not  eliminate 
the  order  until  the  facility  meets  all 
corrective  action  obligations  required 
under  the  order. 

As  was  discussed  above,  at  facilities 
(permitted  or  non-permitted)  where  a 
Corrective  Action  Complete  with 
Controls  determination  is  made,  and 
long-term  institutional  controls  are 
necessary  to  continued  protection  of 
human  health  and  the  environment,  the. 
regulator  may  explore  a  variety  of 
options  including  permits,  orders,  and 
other  enforceable  mechanisms  to 
maintain  the  institutional  control  where 
appropriate. 

3.  Corrective  Action  Complete  Without 
Controls  Determinations  for  Less  Than 
the  Entire  Facility 

As  was  discussed  above,  EPA  or  the 
authorized  State  could  make  a 
Corrective  Action  Complete  without 
Controls  determination  for  a  portion  of 
a  facility  where  corrective  action 
obligations  remain  at  the  remaining 
portion.  Where  the  regulatory  agency 
determines  that  a  Corrective  Action 
Complete  without  Controls  decision  is 
appropriate  for  a  portion  of  the  facility, 
it  should  process  that  decision  using 
procedures  that  will  not  affect  portions 
of  the^  facility  where  corrective  action 
requirements  remain. 

For  example,  at  a  permitted  facility, 
the  agency  might  process  a  Corrective 


RCRA  obligations  have  not  been  met.  but  it  may  be 
appropriate  to  issue  a  notice  (as  described  above) 
recognizing  completion  of  the  corrective  action 
obligations  to  bring  fmality  to  that  process. 


Action  Completion  determination  for  a 
portion  of  the  facility  by  modifying  the 
permit  following  the  procedures  in  40 
CFR  270.42.  The  agency  should  not 
eliminate  the  permit,  however,  if 
corrective  action  responsibilities  (and 
possibly  other  RCRA  responsibilities) 
remain  at  the  facility. 

At  non-permitted  facilities,  the 
Agency  or  authorized  State  might  utilize 
alternate  procedures  as  described  above 
(e.g.,  issue  a  notice)  to  process  the 
Corrective  Action  Completion 
determination  for  a  portion  of  the 
facility.  Those  procedures  should 
generally  provide  procedural 
protections  equivalent  to.  although  not 
necessarily  identical  to.  those  required 
by  Part  124  requirements  (or  the 
authorized  State  equivalent).  However, 
interim  status  is  not  terminated  by  such 
procedures  and  generally  should  not  be 
terminated  at  a  facility  where  RCRA 
obligations  remain.  If  the  corrective 
action  was  implemented  through  an 
order,  it  is  important  to  maintain  the 
order  until  the  facility  satisfies  all 
corrective  action  obligations  and 
ensures  that  institutional  controls  will 
be  maintained. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  completion  of 
corrective  action,  please  contact  Barbara 
Foster  at  703-308-7057  or  Peter  Neves 
at  202-564-6072.  For  information 
regarding  the  application  of  this 
guidance  to  a  particular  facility,  please 
contact  your  local  Regional  or  State 
office. 

[PR  Doc.  03-4380  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


FARM  CREDIT  ADMINISTRATION 
RIN3052-AC13 

Loan  Policies  and  Operations;  Loan 
Syndication  Transactions 

AGENCY:  Farm  Credit  Administration 

(FCA). 

ACTION:  Notice;  reopening  of  comment 

period. 

SUMMARY:  We  are  reopening  the 
comment  period  on  our  notice 
concerning  loan  syndication 
transactions  by  Farm  Credit  System 
(System)  institutions  so  all  interested 
parties  have  more  time  to  respond  to  our 
questions. 

DATES:  Please  send  your  comments  to 
the  FCA  by  April  21.  2003. 

ADDRESSES:  We  encourage  you  to  send 
comments  by  electronic  mail  to 
reg-comm@fca.gov  or  through  the 
Pending  Regulations  section  of  FCA's 


Web  site,  http://www.fca.gov.  You  may 
also  send  comments  to  Thomas  G. 
McKenzie,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090  or  by  facsimile  to 
(703)  734-5784.  You  may  review  copies 
of  all  comments  we  receive  at  our  office 
in  McLean,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Policy  and  Analysis. 
Farm  Credit  Administration.  McLean. 
VA  22102-5090,  (703)  883-4498,  TTY 
(703)  883-4434,  or  Richard  A.  Katz. 
Senior  Attorney.  Office  of  General 
Counsel.  Farm  Credit  Administration, 
McLean.  VA  22102-5090.  (703)  883- 
4020,  TTY  (703)  883-2020. 
SUPPLEMENTARY  INFORMATION:  On 
January  17,  2003,  we  published  a  notice 
in  the  Federal  Register  seeking  public 
comment  on  the  treatment  of  loan 
syndication  transactions  by  System 
banks  and  associations.  The  comment 
period  expired  on  February  18.  2003. 
See  68  FR  2540,  January  17,  2003.  The 
Farm  Credit  Council  requested  that  the 
FCA  provide  interested  parties  an 
additional  60  days  to  comment  on  this 
issue.  In  response  to  this  request,  we  are 
reopening  the  comment  period  until 
April  21.  2003,  so  all  interested  parties 
have  more  time  to  respond  to  our 
questions.  The  FCA  supports  public 
involvement  and  participation  in  its 
regulatory  and  policy  process  and 
invites  all  interested  parties  to  review 
and  provide  comments  on  our  notice. 

Dated:  February  20.  2003. 
Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  03-4412  Filed  2-24-03;  8:45  am| 
BILUNG  CODE  6705-01-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  March  13,  2003  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9  a.m.  on 
Friday.  March  28,  2003.  An  agenda  for 
this  meeting  will  be  published  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4009.  TTY  (703)  883-4056. 
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ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 

Dated:  February  20,  2003. 
Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03^489  Filed  2-21-03;  10:54  am] 

BILUNG  CODE  6705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Revised  Sunshine  Notice*  and 
Schedule  Change:  Open  Commission 
Meeting,  Thursday,  February  20, 2003 

Please  note  that  the  time  for  the 
FederalCommunications  Commission 


Open  Meeting  has  been  rescheduled 
from  9:30  a.m.  to  11  a.m. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  listed  below  on  Thursday, 
February  20,  2003  which  is  scheduled  to 
commence  at  11  a.m.  in  Room  TW- 
C305.  at  445  12th  Street.  SW.. 
Washington,  DC. 


Item  No. 


Bureau 


Subject 


Wireline  Competition 


'Revised  Title:  Review  of  the  section  251  Unbundling  Obligations  of  Incumbent  Local  Ex- 
change Carriers  (CC  Docket  No.  01-338),  Implementation  of  the  Local  Competition  Provi- 
,  sions  of  the  Telecommunications  Act  of  1996  (CC  Docket  No  9698),  and  Deployment  of 
Wireline  Sen/ices  Offering  Advanced  Telecommunk:ations  Capability  (CC  Docket  No  98- 
147). 

Summary:  The  Commission  will  consider  a  Report  and  Order  conceming  incumbent  local  ex- 
change carriers'  obligations  to  make  elements  of  their  networks  available  on  an  unbundled 
basis. 


Additional  information  conceming 
this  meeting  may  be  obtained  from 
David  Fiske,  Office  of  Media  Relations, 
telephone  number  (202)  418-0500;  TTY 
1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  QuaIexint@aoI.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  themeeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  Web  page  at 
www.fcc.gov/realaudio.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victory  Drive.  Hemdon.  VA  20170. 
telephone  number  (703)  834-1470,  Ext. 
19;  fax  number  (703)  834-0111. 

Notice:  Due  to  the  elevated  homeland 
security  alert  announced  February  7, 
2003.  the  FCC  has  taken  additional 
security  precautions  that  will  limit 
visitor  access  to  the  FCC  headquarters 
building  in  Washington.  DC.  Until 
further  notice,  the  Maine  Avenue  lobby 
is  closed.  All  visitors  must  enter  the 
building  through  the  12th  Street  lobby, 
and  will  require  an  escort  at  all  times  in 
the  building. 

Federal  Communications  Commission. 

Marlene  H^  Dortch, 

Secretary. 

[FR  Doc.  03-4461  Filed  2-21-03;  9:25  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for"  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Certification  of  Compliance 
With  Mandatory  Bars  to  Employment. 

OMB  Number:  3064-0121. 

Form  Number:  2120/16. 

Annual  Burden: 

Estimated  annual  number  of 
respondents:  248. 

Estimated  time  per  response:  10 
minutes. 

Estimated  total  annual  burden 
hours:  41.34  hours. 

Expiration  Date  of  OMB  Clearance: 
June  30.  2005. 

SUPPLEMENTARY  INFORMATION:  Prior  to  an 
offer  of  employment,  job  applicants  to 
the  FDIC  must  sign  a  certification  that 
they  have  not  been  convicted  of  a  felony 
or  been  in  other  circumstances  that 
prohibit  persons  from  becoming 
employed  by  or  providing  services  to 
the  FDIC. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-4741,  Office  of  Management 


and  Budget,  Office  of  Information  and 
Regulatpry  Affairs,  Washington.  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW.. 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
March  27,  2003,  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  abov^e. 

Dated:  February  20.  2003. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
|FR  Doc.  03-*413  Filed  2-24-03:  8:45  am] 

BILUNG  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
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Interested  persons  may  express  their 
views  in  wriling  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
12,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.C&  J  Bennett  Family  Umited 
Partnership,  Hardinsburg,  Kentucky: 
David  and  Marie  Bennett,  Leitchfield, 
Kentucky;  Mitchell,  Pam  and  Mason 
Bennett,  Hardinsburg,  Kentucky; 
Rebecca  Bennett,  Scottsville,  Kentucky; 
Sarah  Bennett,  Gardner.  Colorado: 
Annette  Martin,  Hardinsburg,  Kentucky; 
Farmers  Bancshares  Employees  Stock 
Option  Plan,  Hardinsburg,  Kentucky; 
and  Charles  D.  and  jeanette  Bennett. 
Hardinsburg,  Kentucky;  to  acquire  and/ 
or  retain  shares  of  Farmers  Bancshares, 
Inc.,  Hardinsburg,  Kentucky,  and 
thereby  control  shares  of  The  Farmers 
Bank,  Hardinsburg,  Kentucky  and 
Leitchfield  Deposit  Bank  &  Trust 
Company.  Leitchfield.  Kentucky. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Stanton  Boyce  Brown,  Waco,  Texas: 
to  acquire  voting  shares  of  Extraco 
Corporation,  Waco,  Texas,  and  thereby 
indirectly  acquire  Extraco  Bank, 
National  Association,  Temple,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  20.  200:i. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  ttie  Board. 
[FR  Doc  0.?-4419  Filed  2-24-03;  8:45  ami  . 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wjww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  21, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

;.  Old  Florida  Bankshares,  Inc..  Fort 
Myers,  Florida;  to  merge  with  Marine 
Bancshares,  Inc.,  Naples,  Florida,  and 
thereby  indirectly  acquire  Marine 
National  Bank,  Naples,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Scott  County  Bancorp,  Inc., 
Winchester,  Illinois;  to  acquire  42.19 
percent  of  the  voting  shares  of  JW 
Bancorp,  Inc.,  Winchester,  Illinois,  and 
thereby  indirectly  acquire  John  Warner 
Financial  Corporation,  and  The  John 
Warner  Bank,  both  of  Clinton,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  20.  2003. 
Robert  deV.  Frierson,  > 

Deputy  Secretary  of  the  Board. 
|FR  Uoc;.  03-4420  Filed  2-24-03;  8:45  am) 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  11,  2003. 

A;  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Bay  View  Capital  Corporation,  San 
Mateo,  California,  to  acquire  100 
percent  of  Bay  View  Acceptance 
Corporation,  San  Mateo,  California,  and 
thereby  engage  in  extending  credit  and 
servicing  loans,  pursuant  to  section 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  19,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-4389  Filed  2-24-03;  8:45  ami 

BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Federal  Trade  Commission 

(FTC). 

action:  Notice. 

SUMMARY:  The  FTC  is  seeking  Office  of 
Management  and  Budget  (OMB) 
clearance  under  the  Paperwork 
Reduction  Act  (PRA)  for  a  consumer 
survey  to  gather  information  on  the 
incidence  of  consumer  fraud  in  the 
population  and  enable  it  to  better  serve 
people  who  experience  it.  The  FTC 
seeks  public  comment  regarding  this 
notice,  which  is  the  second  of  two 
notices  required  by  the  PRA  for 
information  collection  requests  of  this 
nature: 

DATES:  Comments  on  the  proposed 
information  requests  must  be  submitted 
on  or  before  March  27,  2003. 
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ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503, 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  Commission  (comments  in 
electronic  form  should  be  sent  to 
oira_docket@omb.eop.gov),  and  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580  (comments 
in  electronic  form  should  be  sent  to 
consumersurvey@/itc.gov,  as  prescribed 
below).  The  submissions  should  include 
the  submitter's  name,  address, 
telephone  number  and,  if  available,  FAX 
number  and  e-mail  address.  All 
submissions  should  be  captioned 
"Consumer  Fraud  Survey — FTC  File  No. 
P014412." 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information, 
such  as  requests  for  the  Supporting 
Statement,  related  attachments,  or 
copies  of  the  proposed  collection  of 
information,  should  be  addressed  to  Nat 
Wood,  Assistant  Director,  Office  of 
Consumer  and  Business  Education, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Telephone:  (202]  326-3407,  «-mail: 
consumersurvey@ftc.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  On  December 
4,  2002,  the  FTC  published  a  Federal 
Register  notice  with  a  60-day  conunent 
period  seeking  comments  fi'om  the 
public  concerning  the  collection  of 
information  from  consumers.  See  67  FR 
72186.  No  comments  were  received. 
Pursuant  to  the  OMB  regulations  that 
implement  the  PRA  (5  CFR  part  1320). 
the  FTC  is  providing  this  second 
opportunity  for  public  comment  while 
seeking  OMB  approval  to  conduct  the 
collection  of  information  presented  by 
the  proposed  survey. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential." 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 
filed  in  electronic  form  (in  ASCII  - 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  an  attachment  to  e-mail 
messages  directed  to  the  following  e- 
mail  box:  consumersurvey@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(iil  of  the  Commission's 


Rules  of  Practice,  16  CFR  section 
4.9{b)(6){ii). 

Description  of  the  Collection  of 
Information  and  Proposed  Use 

The  FTC  proposes  to  survey 
approximately  3,000  consumers  in  order 
to  gather  specific  information  on  the 
incidence  of  consumer  fraud  in  the 
general  population.  This  information 
will  be  collected  on  a  voluntary  basis, 
and  the  identities  of  the  consiuners  will 
remain  confidential.  The  FTC  has 
contracted  with  a  consumer  research 
firm  to  identify  consumers  and  conduct 
the  survey.  The  results  will:  (1)  Assist 
the  FTC  in  determining  whether  the 
type  and  frequency  of  consimier  fraud 
complaints  collected  inits  Consumer 
Sentinel  database  representatively 
reflect  the  incidence  of  consumer  fraud 
in  the  general  population;  and  (2) 
inform  the  FTC  about  how  best  to 
combat  consumer  fi-aud. 

Estimated  Hours  Burden 

The  FTC  will  pretest  the  survey  on 
approximately  100  respondents  to 
ensure  that  all  questions  are  easily 
imderstood.  This  pretest  will  take 
approximately  15  minutes  per  person 
and  25  hours  as  a  whole  (100 
respondents  x  15  minutes  each). 
Answering  the  consumer  survey  will 
require  approximately  15  minutes  pre 
respondent  and  750  hovu-s  as  a  whole 
(3,000  respondents  x  15  minutes  each). 
Thus,  cumulative  total  hours 
attributable  to  the  consumer  research 
will  approximate  775  hours. 

Estimated  Cost  Burden 

The  cost  per  respondent  should  be 
negligible.  Participation  is  voluntary 
and  will  not  require  start-up,  capital,  or 
labor  expenditures  by  respondei^ts. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-4397  Filed  2-24-03;  8:45  am) 

MLUNG  COOE  e7SO-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  021  0100] 

Dainippon  Ink  and  Chemicals, 
incorporated;  Analysis  To  Akf  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  To  Aid  Public  Comment 
describes  both  the  allegations  in  the 


draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  3,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Havely,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580.  (202)  326- 
2093. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  To  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  31,  2003),  on 
the  Worid  Wide  Web,  at  http:// 
www.ftc.gov/os/2003/0l/index.htm.  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  <:alling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
cons.entagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for    . 
inspection  and  copying  at  its  principal 
office  in  accordance  with 
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§4.9(b)(6)(ii')  of  the  Commission's  rules 
of  practice.  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  ("Consent 
Agreement")  from  Dainippon  Ink  and 
Chemicals,  Incorporated  ("Dainippon"). 
which  is  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
Dainippon's  acquisition  of  Bayer 
Corporation's  ("Bayer")  high 
performance  pigments  business.  Under 
the  terms  of  the  Consent  Agreement, 
Dainippon  will  be  required  to  divest  its 
perylene  business  to  Ciba  Specialty 
Chemicals  Inc.  and  Ciba  Specialty 
Chemicals  Corporation  (collectively, 
"Ciba"). 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  proposed  Consent 
Agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  proposed  Consent 
Agreement  or  make  it  final. 

Pursuant  to  an  asset  purchase 
agreement  dated  February  15,  2002, 
Dainippon,  through  its  wholly-owned 
U.S.  subsidiary.  Sun  Chemical 
Corporation  ("Sun  Chemical"),  agreed 
to  acquire  Bayer's  high  performance 
pigments  business  for  approximately 
$57.8  million  (the  "Proposed 
Acquisition").  The  Commission's 
Complaint  alleges  that  the  Proposed 
Acquisition,  if  consummated,  would 
violate  section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  in  the 
worldwide  market  for  the  research, 
development,  manufacture,  and  sale  of 
perylenes. 

The  Parties 

Dainippon  is  a  diversified  global 
chemicals  company  based  in  Tokyo, 
Japan.  Primarily  through  Sun  Chemical, 
Dainippon  manufactures  and  sells  a  full 
range  of  organic  pigments,  including 
perylenes.  Sun  Chemical  is  the  third 
largest  supplier  of  perylenes  in  the 
world.  Sun  Chemical's  perylenes  ace 
produced  through  two  third-party, 
"toll"  manufacturers,  Lobeco  Products 
and  Forth  Technologies,  which  are 
located  in  South  Carolina  and  Kentucky, 
respectively.  Sun  Chemical  provides 
these  toll  manufacturers  the  intellectual 
property,  manufacturing  know-how,  and 


raw  materials,  as  well  as  some  of  the 
equipment,  to  produce  perylenes. 

Bayer  is  a  suosidiary  of  Bayer  AG,  a 
diversified,  international  healthcare  and 
chemicals  group  based  in  Leverkusen, 
Germany.  Headquartered  in  Pittsburgh, 
Pennsylvania,  Bayer  engages  in  the 
healthcare,  life  sciences,  polymers,  and 
chemicals  industries.  Bayer 
manufactures  organic  pigments  at  its 
facilities  located  in  Bushy  Park,  South 
Carolina,  and  Lerma,  Mexico.  Bayer 
primarily  participates  in  the  high 
performance  pigments  segment  and  is 
considered  a  leader  in  the  production  of 
perylenes,  which  it  manufactures  at  the 
Bushy  Park  plant.  Bayer  is  currently  the 
second  largest  supplier  of  perylenes  in 
the  world. 

The  Perylene  Market 

Pigments  are  small  particles  that  are 
used  to  impart  color  to  a  wide  variety 
of  products,  including  inks,  coatings 
(such  as  automotive  coatings  and 
housepaints),  plastics,  and  fibers. 
Broadly  speaking,  there  are  two  main 
categories  of  pigments:  organic  and 
inorganic.  Organic  pigments  are 
chemically  synthesized,  carbon-based 
compounds  that  generate  a  broad 
spectral  range  of  brilliant,  transparent, 
or  opaque  color  shades.  Inorganic 
pigments,  on  the  other  hand,  are 
generally  based  on  metal  oxides  and 
tend  to  impart  a  narrower  range  of  dull, 
opaque  earth  tones.  Because  of  these 
differences,  organic  and  inorganic 
pigments  often  are  blended  together  to 
achieve  a  particular  color  shade  and 
effect,  and  thus  are  used  as 
complements  rather  than  substitutes. 

Organic  pigments  can  be  further 
categorized  into  two  main  groups: 
Commodity  (or  classical)  organic 
pigments  and  "high  performance" 
pigments.  High  performance  pigments 
offer  far  superior  durability  and  light- 
fastness  compared  to  commodity 
organic  pigments.  Accordingly,  high 
performance  pigments  are  necessary  to 
prevent  color  fading  in  products  that 
endure  prolonged  exposure  to  sunlight 
and  weather,  such  as  automotive 
coatings.  Commodity  organic  pigments, 
because  of  their  lower  quality,  cannot 
substitute  for  high  performance 
pigments  in  such  demanding 
applications.  High  performance 
pigments  are  signiBcantly  more 
expensive  than  commodity  organic 
pigments. 

Perylenes  eu-e  a  class  of  high 
performance  pigments  that  impart 
unique  shades  of  red,  such  as  maroon 
and  violet,  and  offer  a  particularly  high 
degree  of  transparency.  Perylenes  are 
primarily  used  to  impart  color  to 
automotive  coatings,  and  are  used  to  a 


lesser  degree  in  plastics  and  carpet 
fibers.  Because  no  other  pigment  or 
colorant  offers  the  same  combination  of 
unique  color  shades  and  high 
performance  characteristics  that 
perylenes  provide,  perylene  customers 
could  not  achieve  the  same  colors  and 
pferformance  levels  in  their  products 
without  perylenes.  Thus,  there  are  no 
substitute  products  that  perylene 
customers  could  turn  to,  even  if  faced 
with  a  significant  price  increase  for 
perylenes. 

As  Sun  Chemical  and  Bayer  are  two 
of  only  four  viable  suppliers  of 
perylenes  in  the  world,  the  perylene 
market'is  already  highly  concentrated, 
as  measured  by  the  Herfindahl- 
Hirschman  Index  ("HHI").  The 
Proposed  Acquisition  would 
significantly  increase  concentration  in 
the  market  to  an  HHI  level  of  4,856,  an 
increase  of  680  points.  The  Proposed 
Acquisition  would  also  eliminate  the 
vigorous  head-to-head  competition 
between  Sun  Chemical  and  Bayer  that 
has  benefitted  perylene  customers  in  the 
past.  By  eliminating  competition 
between  Sun  Chemical  and  Bayer  in  the 
market  for  perylenes,  the  Proposed 
Acquisition  would  allow  the  combined 
firm  to  unilaterally  exercise  market 
power,  as  well  as  increase  the  likelihood 
of  coordinated  interaction  among  the 
remaining  perylene  suppliers.  As  a 
result,  the  Proposed  Acquisition  would 
increase  the  likelihood  tiiat  purchasers 
of  perylenes  would  be  forced  to  pay 
higher  prices  for  perylenes  and  that 
irmovation  and  service  in  this  market 
would  decrease. 

Entry  into  the  perylene  market  is  not 
likely  and  would  not  be  timely  to  deter 
or  counteract  the  anticompetitive  effects 
that  would  result  from  the  Proposed 
Acquisition.  It  would  take  a  new  entrant 
well  over  two  years  to  complete  all  of 
the  requisite  steps  for  entry,  including: 
Researching  and  developing  perylene 
technology;  building  a  perylene 
manufacturing  facility;  perfecting  the  art 
of  manufacturing  perylenes;  and  passing 
the  rigorous  battery  of  tests  required  for 
customer  approval.  Additionally,  new 
entry  into  the  perylene  market  is 
unlikely  to  occur  because  the  capital 
investment  required  to  become  a  viable 
perylene  supplier  is  high  relative  to  the 
limited  sales  opportunities  available  to 
new  entrants. 

The  Consent  Agreement 

The  Consent  Agreement  requires 
Dainippon  to  divest  Sun  Chemical's 
perylene  business  to  Ciba,  a  diversified 
specialty  chemicals  company  that  is  a 
leading  supplier  of  pigments  (but  does 
not  manufacture  or  sell  perylenes).  This 
divestiture  would  fully  remedy  the 
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Proposed  Acquisition's  anticompetitive 
effects  in  the  per>'lene  market  for  several 
reasons.  First,  Ciba  is  the  best- 
positioned  acquirer  of  Sun  Chemical's 
perylene  business.  Second,  under  the 
terms  of  the  Consent  Agreement,  Ciba 
will  receive  everything  it  needs  to  step 
into  the  shoes  of  Sun  Chemical  in  the 
perylene  market.  Finally,  the  Consent 
Agreement  includes  certain  measures 
that  will  help  ensure  an  effective 
transition  of  the  Sun  Chemical  perylene 
assets  to  Ciba. 

Ciba  is  the  best-positioned  acquirer  of 
Sun  Chemical's  perylene  business  for 
several  reasons.  First,  Ciba  is  committed 
to  the  high  performance  pigments 
market.  Ciba  is  already  a  leading 
supplier  of  other  high  performance 
pigments,  such  as  quinacridones  and 
diketo  pyrollo  pyrrols.  As  a  result,  Ciba 
has  the  ability  and  incentive  to  take  over 
and  further  develop  Sun  Chemical's 
perylene  business,  because  the 
divestiture  will  enable  Ciba  to  offer  a 
wide  range  of  high  performance 
pigments.  Second,  because  Ciba  already 
has  a  reputation  for  quality  and 
consistency  with  the  customers  of  high 
performance  pigments  (such  as 
automotive  coatings  manufacturers),  it 
will  be  relatively  easy  for  Ciba  to 
convince  these  customers  that  it  can  be 
a  viable  supplier  of  perylenes.  Finally, 
customers  that  have  expressed  concern 
about  the  Proposed  Acquisition's  likely 
harmful  effects  on  the  perylene  market 
feel  that  a  divestiture  of  Sun  Chemical's 
perylene  business  to  Ciba  would  resolve 
their  concern. 

Ciba  will  receive  all  of  the  assets  it 
needs  to  replace  the  competition  offered 
by  Sun  Chemical  in  the  per>'lene  market 
before  the  Proposed  Acquisition.  Under 
the  Consent  Agreement,  Sun  Chemical 
will  divest  its  entire  perylene  business 
to  Ciba.  The  divestiture  includes:  All  of 
Sun  Chemical's  current  perylene 
products;  all  perylene  research  and 
development;  manufacturing 
technology;  scientific  know-how; 
technical  assistance  and  expertise; 
customer  lists;  raw  material, 
intermediate,  and  finished  product 
inventory;  and  perylene  product  names, 
codes,  and  trade  dress.  Because  Sun 
Chemical  manufactures  perylenes 
through  toll  manufacturers,  no 
manufacturing  equipment  or  facilities 
are  included  in  the  divestiture.  Instead, 
as  required  by  the  Consent  Agreement, 
Ciba  has  entered  into  contracts  with  Sun 
Chemical's  perylene  toll 
manufacturers — Lobeco  Products  and 
Forth  Technologies — that  will  become 
effective  upon  closing  the  divestiture. 

Additionally,  the  Consent  Agreement 
includes  several  measures  to  ensure  an 
effective  transition  of  the  tangible  and 


intangible  assets  related  to  the  perylene 
business  from  Sun  Chetnical  to  Ciba. 
First,  Ciba  will  have  the  opportunity  to 
hire  one  or  more  Sun  Chemical 
employees  who  have  key 
responsibilities  in  connection  with  the 
company's  perylene  business.  These 
former  Sun  Chemical  employees  will 
help  Ciba  not  only  to  understand  Sun 
Chemical's  perj'lene  manufacturing, 
research,  and  development  process,  but 
also  to  identify  any  missing  or 
incomplete  assets  in  the  divestiture. 
Second,  the  Consent  Agreement  requires 
Sun  Chemical  to  provide  technical 
assistance  to  Ciba  for  a  period  of  one 
year  following  the  divestiture  to  help 
Ciba  successfully  take  over  Sun 
Chemical's  perylene  product  line. 
Third,  under  the  Consent  Agreement, 
the  Commission  may  appoint  an  interim 
monitor  to  supervise  the  transfer  of 
assets  and  assure  that  Sun  Chemical 
provides  adequate  technical  assistance 
to  Ciba. 

Finally,  in  the  event  that  the 
divestiture  of  Sun  Chemical's  perylene 
business  to  Ciba  fails,  the  Consent 
Agreement  includes  certain  contingent 
provisions  to  remedy  the  Proposed 
Acquisition's  anticompetitive  effects.  If, 
before  the  Commission  finalizes  the 
Consent  Order  in  this  matter,  the 
Commission  notifies  Dainip{)on  that 
Ciba  is  not  an  acceptable  acquirer  of 
Sun  Chemical's  perylene  business  or 
that  the  manner  in  which  the  divestiture 
to  Ciba  was  accomplished  was  not 
acceptable,  the  Consent  Agreement 
requires  Dainippon  to  rescind  the 
transaction  with  Ciba  and  divert  Sun 
Chemical's  perylene  business  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission  within  ninety  (90) 
days  of  the  rescission.  Additionally,  if 
Dainippon  does  not  divest  Sun 
Chemical's  perylene  business  to  either 
Ciba  or  a  Commission-approved 
acquirer  within  the  time  required  by  the 
Consent  Agreement,  the  Commission 
may  appoint  a  trustee  to  divest  Sun 
Chemical's  perylene  business  in  a 
manner  that  satisfies  the  requirements 
of  the  Consent  Agreement. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Consent  Order  or  to  modify  its  terms 
in  any  way. 

Quinacridones 

Sun  Chemical  and  Bayer  also 
manufacture  quinacridones,  another 
class  of  red-shade  high  performance 
organic  pigments.  Unlike  for  perylenes, 
however,  the  Proposed  Acquisition 
would  not  increase  the  likelihood  that 
customers  would  pay  higher  prices  for 


quinacridones,  or  that  service  and 
irmovation  for  these  products  would 
decrease.  Two  companies — Ciba  and 
Clariant — are  by  far  the  largest 
manufacturers  of  quinacridones  in  the 
world,  and  they  are  the  top  two  choices 
for  many  customers.  With  respect  to 
quinacridones.  Sun  Chemical  and  Bayer 
are  each  less  than  half  the  size  of  Ciba 
or  Clariant.  Unlike  for  perylenes.  where 
Sun  Chemical  and  Bayer  often 
vigorously  compete  head-to-head  for 
business,  the  parties  are  less  likely  to 
face  each  other  in  head-to-head 
competition  for  quinacridone  business. 
Many  customers  believe  that,  after  the 
Proposed  Acquisition,  the  combined 
Sun  Chemical/Bayer  will  become  a 
stronger  quinacridone  competitor,  able 
to  compete  more  effectively  against  Ciba 
and  Clariant.  In  addition,  several  new 
quinacridone  suppliers  recently  have 
entered  the  market,  and  those  suppliers 
will  provide  increasing  competition. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary: 

[FR  Doc.  03-4396  Filed  2-24-03:  8:45  am] 
BILLING  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  tite  President's 
Council  on  Bioethics  on  March  6-7, 
2003 

agency:  The  President's  Council  on 
Bioethics,  HHS. 
ACTION:  Notice. 

summary:  The  President's  Council  on 
Bioethics  will  hold  its  10th  meeting,  at 
which  it  will  discuss  the  regulation  of 
biotechnology,  with  presentations  on 
professional  self-regulation  of  the 
assisted  reproduction  industry  by:  Dr. 
Sandra  A.  Carson,  president  of  the 
American  Society  for  Reproductive 
Medicine  (ASRM)  and  Dr.  George  J. 
Annas,  Boston  University  School  of 
Public  Health.  The  Council  will  also 
hear  from  Dr.  Steven  Pinker, 
Massachusetts  Institute  of  Technology 
(MIT),  on  human  nature.  and-Dr.  Steven 
E.  Hyman.  Harvard  University,  on 
pediatric  psychopharmacology.  Subjects 
discussed  at  past  Council  meetings  (and 
potentially  touched  on  at  this  meeting) 
include:  Human  cloning:  embr\'onic 
stem  cell  research:  the  patentability  of 
human  organisms;  preimplantation 
genetic  diagnosis  and  screening  (PGD); 
sex  selection  techniques:  inheritable 
genetic  modificatioh  (IGM); 
international  models  of  biotech 
regulation;  organ  procurement  foe 
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transplantation;  extra-therapeutic 
powers  to  enhance  or  improve  human 
mood,  memory,  and  muscles;  and 
research  to  extend  the  human  lifespan. 
DATES:  The  meeting  will  take  place 
Thursday,  March  6,  2003,  from  9  a.m.  to 
5:15  p.m.  e.t.;  and  Friday.  March  7, 
2003.  from  8:30  a.m.  to  1  p.m.  e.t. 
ADDRESSES:  Sheraton  National  Hotel. 
900  S.  Orme  Street,  Arlington,  VA 

22204. 

Public  Comments:  The  meeting 
agenda  will  be  posted  at  http:// 
www.bioethics.gov.  Members  of  the 
public  may  comment,  either  in  person 
or  in  writing.  A  period  of  time  will  be 
set  aside  during  the  meeting  to  receive 
comments  from  the  public,  h  begins  at 
noon  on  Friday,  March  7,  2003. 
Comments  will  be  limited  to  no  more 
than  five  minutes  per  speaker  or 
organization.  Please  inform  Ms.  Diane 
Gianelli,  Director  of  Communications, 
in  advance  of  your  intention  to  make  a 
public  statement,  giving  her  your  name, 
affiliation,  and  a  brief  description  of  the 
topic  or  nature  of  your  comments.  To 
submit  a  written  statement,  mail  or  e- 
mail  it  to  Ms.  Gianelli  at  one  of  the 
addresses  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Gianelli,  Director  of 
Communications.  The  President's 
Coimcil  on  Bioethics.  Suite  600.  1801 
Pennsylvania  Avenue.  Washington,  DC 
20006.  Telephone:  202/296-4669.  E- 
mail:  info@bioethics.gov.  Web  site: 
h  ttp  -.//www.  bioethics.gov. 

Dated:  February  13,  200.3. 
Dean  Clancy,    > 

Executive  Director,  The  President's  Council 

on  Bioethics. 

(FR  Doc.  03^355  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  4150-2«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Guide  to  Community  Preventive 
Services  (GCPS)  Tasl(  Force:  Meeting 

Name:  Task  Force  on  Community 
Preventive  Services. 

Times  and  Dates:  8:30  a.m.-5:15  p.m.. 
February  26.  2003.  8  a.m.-l:45  p.m., 

February  27.  2003. 

Place:  The  Sheraton  Colony  Square. 
188  14th  Street,  NE.,  Atlanta,  Georgia 
30361.  telephone  (404)  892-6000. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  mission  of  the  Task 
Fofce  is  to  develop  and  publish  a  Guide 
to  Community  Preventive  Services, 
which  is  based  on  the  best  available 
scientific  evidence  and  current  expertise 


regarding  essential  public  health  and 
what  works  in  the  delivery  of  those 

services. 

Matters  to  be  Discussed:  Agenda  items 
include:  Briefings  on  administrative 
information,  methods  and  intervention 
reviews;  a  strategio  planning  session 
and  sessions  to  approve 
recommendations  for  the  following 
interventions: 

Client  Reminders  for  Colorectal 

Cancer  Screening — Small  Media       

Education  for  Cancer  Screening — 
Collaborative  Care  for  Improving 
Treatment  for  Depression — Treating 
Juveniles  as  Adults  in  the  Criminal 
Justice  System. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  Stephanie  Zaza.  M.D., 
Chief.  Community  Guide  Branch. 
Division  of  Prevention  Research  and 
Analytic  Methods.  Epidemiology 
Program  Office.  CDC.  4770  Buford 
Highway.  M/S  K-73,  Atlanta.  Georgia, 
telephone  770/488-8189. 

Persons  interested  in  reserving  a 
space  for  this  meeting  should  cadi  770/ 
488-8189  by  close  of  business  on 
February  24,  2003. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  19,  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-4345  Filed  2-24-03:  8:45  am) 
BILUNG  COOE  41«S-1»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-43] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Application  for 
Health  Insurance  Benefits  Under 
Medicare  for  Individuals  with  Chronic 
Renal  Disease  and  Supporting 
Regulations  in  42  CFR  406.7  and  .13; 
Form  No.:  0938-0080;  USe: The  CMS-43 
is  used  to  establish  entitlement  to 
Medicare  by  individuals  with  End  Stage 
Renal  Disease;  Frequency:  One-time 
only;  Affected  Public:  Individuals  or 
households.  Federal  Government,  State, 
Local,  or  Tribal  Gov.;  Number  of 
Respondents:  60,000;  Total  Annual 
Responses:  60,000;  Total  Annual  Hours: 
26,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  February  13,  2003. 
John  P.  Burke.  III. 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

(FR  Doc.  0,3-4339  Filed  2-24-03;  8:45  am] 
BILLING  CODE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-822,  CMS-209 
and  CMS-R-305] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  emy 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Federal  Health  Care  Programs  Provider/ 
Supplier  EruoUment  Application;  Form 
No.;  CMS-855  (OMB#  0938-0685);  Use: 
This  information  is  needed  to  enroll 
providers  and  suppliers  into  the 
Medicare  program  by  identifying  them, 
pricing  and  paying  their  claims,  and 
verifying  their  qualifications  and 
eligibility  to  participate  in  Medicare; 
Frequency:  Initial  enrollment/ 
recertification  and  Every  three  years; 
Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  and 
not-for-profit  institutions;  Number  of 
Respondents:  274,000;  Total  Annual 
Responses:  274,000;  Total  Annual 
Hours:  642.000. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Laboratory 
Personnel  Report  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  and 
Supporting  Regulations  in  42  CFR 
493.1—493.2001;  Form  No.:  HCFA- 


0209  (OMB#  0938-0151);  Use:  CLIA 
requires  the  Department  of  Health  and 
Human  Services  (DHHS)  to  establish 
certification  requirements  for  any 
laboratory  that  performs  tests  on  human 
specimens,  and  to  certify  through  the 
issuance  of  a  certificate  that  those 
laboratories  meet  the  requirements 
established  by  DHHS.  The  information 
collected  on  this  survey  form  is  used  in 
the  administrative  pursuit  of  the 
Congressionally-mandated  program 
with  regard  to  regulation  of  laboratories 
participating  in  CLIA.  Information  on 
personnel  qualifications  of  all  technical 
personnel  is  needed  to  ensure  the 
sample  is  representative  of  all 
laboratories;  Frequency:  Biennially; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Goverrunent;  Number  of  Respondents: 
22,500;  Total  Annual  Responses: 
11,250;  Total  Annual  Hours:  5,625. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  External  Quality 
Review  of  Medicaid  MCOs  and 
Supporting  Regulations  in  42  CFR 
438.352,438.360,  438.362,  and  438.36; 
Form  No.:  CMS-R-305  {OMB#  0938- 
0786);  Use:  The  results  of  Medicare 
reviews.  Medicare  accreditation 
surveys,  and  Medicaid  external  quality 
reviews  will  be  used  by  States  in 
assessing  the  quality  of  care  provided  to 
Medicaid  beneficiaries  provided  by 
managed  care  organizations  or  to 
provide  information  on  the  quality  of 
the  care  provided  to  the  general  public 
upon  request.  Three  of  the  protocol 
activities  are  mandatory  and  six  are  • 
optional;  Frequency:  AJanually;  Affected 
Public:  Business  or  other  for-profit. 
State,  local  or  tribal  govt.;  Number  of 
Respondents:  500;  Total  Annual 
Responses:  14,226;  Total  Annual  Hours: 
648,877. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  yoxu-  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  diregtly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


.    Dated:  February  13.  2003. 
John  P.  Burke,  III. 

Paperwork  Reduction  Act  Team  Leader,  CMS. 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuances. 

[FR  Doc.  03-4340  Filed  2-24-03:  8:45  ami 

BILUNG  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  4,  2003,  from  9  a.m.  to 
4  p.m.  and  on  March  5,  2003,  from  8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn.  Kennedy 
Ballroom.  8777  Georgia  Ave.,  Silver 
Spring.  MD. 

Contact  Person:  Kathleen  Reedy  or 
I^aNise  Giles.  Center  for  Drug  Evaluation 
and  Research  (HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  delivery.  5630  Fishers  Lane,  rm. 
1093).  Rockville,  MD  20857,  301-827- 
7001,  fax:  301-827-6776,  e-mail: 
reedyk@cder.fda.gov.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  March  4.  2003.  the 
committee  will  hear  a  safety  update  on 
tnf  alpha  inhibitors;  Humira 
(adalimumab).  Abbott  Laboratories; 
REMICADE  (infliximad).  Centqcor;  and 
ENBREL  (etanercept).  Immunex.  On 
March  5,  2003,  the  committee  will 
discuss  the  approved  product  new  drug 
application  (NDA)  20-905,  ARAVA, 
(leflunomide),  Aventis  Pharmaceuticals, 
Inc.,  clinical  data  regarding  efficacy  for 
improvement  in  physical  function  in 
rheumatoid  arthritis,  as  well  as  a  safety 
update.  The  background  material  for 
this  meeting  will  be  posted  on  the 
Internet  when  available  or  1 -working 
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day  before  the  meeting  at:  www.fda.gov/ 
ohrms/ dockets/ ac/acmen  u.htm. 


Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  25.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  March  4.  2003,  and 
between  approximately  8:30  a.m.  and  9 
a.m.  and  11:30  a.m.  and  12  noon^on 
March  5,  2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  25,  2003.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advLsed  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  LaNise  Giles 
'at  301-827-7001  at  least  7  days  in 
advance  of  the  meeting. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  4.  2003.  Arthritis  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Arthritis 
Advisory  Committee  were  available  at 
this  time,  the  Commissioner  of  Food 
and  Drugs  concluded  that  it  was  in  the 
public  interest  to  hold  this  meeting  even 
if  there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  13,  2003. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External  Affairs. 
[FR  Doc.  03-4350  Filed  2-24-03:  8:45  am) 
BILUNQ  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03D-0061  ] 

Draft  Guidance  for  Industry  on 
Comparability  Protocols — Chemistry, 
Manufacturing,  and  Controls 
information;  Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Comparability 
Protocols — Chemistry.  Manufacturing, 
and  Controls  Information."  This  draft 
document  provides  recommendations  to 
applicants  on  preparing  and  using 
comparability  protocols  for 
postapproval  changes  in  chemistry, 
manufacturing,  and  controls  (CMC) 
information. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  June 
25.  2003.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Training  and  Communications. 
Division  of  Communications 
Management,  Division  of  Drug 
Information  (HFD-240),  Center  for  Drug 
Evaluation  and  Research,  5600  Fishers 
Lane,  Rockville,  MD  20857;  or  to  the 
Office  of  Communication.  Training,  and 
Manufacturers  Assistance  (HFM—40). 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448  or  to  the 
Communications  Staff  (HFV-12).  Center 
for  Veterinary  Medicine.  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  phone  requests  to  800-835-4709 
or  301-827-1800.  Submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061,  Rockville. 
MD  20852.  Submit  electronic  comtnents 
to  http://www.fda.gov/dockets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Moore,  Center  for  Drug 
Evaluation  and  Research  (HFD-510), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 


301-827-6430.  or  Christopher  Joneckis. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-1).  Food  and  Drug 
Administration.  8800  Rockville  Pike. 
Rockville.  MD  20892.  301-435-5681.  or 
Dennis  Bensley.  Center  for  Veterinary 
Medicine  (HFV-143).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-827-6956. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Comparability  Protocols— Chemistry, 
Manufacturing,  and  Controls  _ 

Information."  This  draft  guidance 
applies  to  comparability  protocols  that 
would  be  submitted  in  new  drug 
applications  (NDAs),  abbreviated  new 
drug  applications  (ANDAs).  new  animal 
drug  applications  (NADAs),  abbreviated 
new  animal  drug  applications 
(ANADAs).  or  supplements  to  these 
applications,  except  for  applications  for 
protein  products.  Well-characterized 
synthetic  peptides  submitted  in  these 
applications  are  included  within  the 
scope  of  this  guidance.  This  draft 
guidance  also  applies  to  comparability 
protocols  submitted  in  drug  master  files 
(DMFs)  and  veterinary  master  files 
(VMFs)  that  are  referenced  in  these 
applications.  A  separate  guidance  will 
address  comparability  protocols  for 
proteins  as  well  as  for  peptide  products 
outside  the  scope  of  this  guidance  that 
are  submitted  in  these  applications. 
This  separate  guidance  will  also  address 
comparability  protocols  for  products 
submitted  in  biologies  license 
applications  (BLAs). 

This  draft  guidance  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collection  of 
information  in  this  guidance  was 
approved  under  OMB  control  numbers 
0910-0001  and  0910-0032. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  represents  the 
agency's  current  thinking  on 
"Comparability  Protocols;  Chemistry, 
Manufacturing,  and  Controls 
Information".  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations.. 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
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ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  to 
http://vkrww.fda.gov/dockets/ecomments 
or  two  hard  copies  of  any  written 
comments,  except  that  individuals  may 
submit  one  hard  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  http:/ 
/www. fda.gov/cder/guidance/ 
index.htm,  http://www.fda.gov/cber/ 
guidelines.htm,  or  http://www.fda.gov/ 
cvm/guidcmce/published.htm. 

Dated:  February  19.  2003. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy  and 
Planning. 

|FR  Doc.  03-4311  Filed  2-20-^3;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drugs  Administration 

Medical  Device  User  Fee  Payment 
Procedures 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMAPY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
payment  procedures  for  medical  device 
user  fees  for  fiscal  year  (FY)  2003.  The 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
Device  User  Fee  and  Modernization  Act 
of  2002  (MDUFMA).  authorizes  FDA  to 
collect  user  fees  for  certain  medical 
device  applications.  The  FY  2003  fee 
rates  were  published  in  the  Federal 
Register  of  November  21,  2002  (67  FR 
70228  at  70229.  as  amended  by  the 
Federal  Registers  of  January  10.  2003. 
and  January  22,  2003  (68  FR  1469  and 
68  FR  3033));  however,  FDA  could  not 
begin  to  collect  these  fees  until  enabling 
appropriations  were  enacted.  Those 
enabling  appropriations  were  enacted 
on  February  20,  2003,  so  FDA  is  now 
able  to  collect  Medical  Device  User  Fees 
for  FY  2003.  Accordingly,  FDA  will 
issue  invoices  for  all  fees  payable  for 
application6  submitted  between  October 
1.  2002.  and  March  31.  2003.  Those 
invoices  will  be  due  and  payable  within 
30  days  of  issuance.  For  all  applications 
submitted  on  or  after  April  1.  2003.  fees 
must  be  paid  at  the  time  that 
applications  are  submitted  to  FDA.  This 
notice  provides  payment  procedures  for 
those  submitting  medical  device 
applications  that  may  be  subject  to  user 
fees. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  MDUFMA  visit 
the  FDA  Web  site  http://www.fda.gov/ 


oc/mdufma  or  contact  James  G.  Norman. 
Office  of  Systems  and  Management 
(HFZ-2),  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health  (CDRH).  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-827-6829. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  737  and  738  of  the  act  (21    . 
U.S.C.  379i  and  j)  establish  fefes  for 
certain  medical  device  applications  and 
supplements.  When  certain  conditions 
are  met,  FDA  may  waive  or  reduce  fees 
(21  U.S.C.  379j(d)  and  (e)). 

MDUFMA  establishes  aggregate 
revenue  amounts  for  application  fee 
revenues  each  year  for  FY  2003  through 
FY  2007.  Revenue  amounts  established 
for  years  after  FY  2003  are  subject  to 
adjustment  for  inflation,  workload,  and 
revenue  shortfalls  fi"om  previous  years. 
FDA  will  set  and  publish  fees  each  year 
so  that  total  revenues  will  approximate 
the  levels  established  in  the  statute, 
after  those  amounts  have  been  adjusted 
for  inflation,  workload,  and,  if  required, 
revenue  shortfalls  ft-om  previous  years. 

II.  What  Are  the  Fees  for  Applications 
Submitted  in  FY  2003? 

Table  1  of  this  document  provides  fee 
rates  for  applications  submitted  on 
October  1.  2002.  and  remaining  in  effect 
through  September  30.  2003.  as 
previously  published  (67  FR  70228  at      " 
,70229,  as  amended  by  68  FR  1469  and 
68  FR  3033). 


Table  1— Fee  Types,  Percent  of  PMA  Fee,  and  FY  2003  Fee  Rates 


Application  Fee  Type 

Full  Fee  Amount  as  a 
Percent  of  PMA  Fee 

FY  2003  Full  Fee 

FY  2003  Small 
Business  Fee 

Premarkel  Approval  (PMA),  Product  Development  Protocol  (PDP),  Biologic 
License  Application  (BLA)  (submitted  under  section  515(c)  or  (f)  of  the 
act  (21  use.  360e(c)  or  (f))  or  section  351  of  ttie  Public  Healtti  Service 
Act  (ttie  PHS  Act)  ,  respectively) 

100 

$154,000 

$58,520  . 

Premarket  Report  (PMR)(submitted  under  section  515(c)(2)  of  the  act) 

100 

$154,000 

$58,520 

Panel  Track  Supplement  (submitted  under  section"  515  of  the  act  to  an  ap- 
proved PMA,  PDP,  or  PMR  that  requests  a  significant  change  in  design 
or  performance  of  the  device,  or  a  new  indication  for  use  of  the  device, 
and  for  which  clinical  data  are  generally  necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness) 

100 

$154,000 

$58,520 

Efficacy  Supplement  (submitted  under  section  351  of  the  PHS  Act  to  an  ap- 
proved BLA) 

100 

$154,000 

$58,520 

180-Day  Supplement  (subrnitted  under  section  515  of  the  act  to  an  ap- 
proved PMA,  PDP  or  PMR  that  is  not  a  panel  track  supplement  and  re- 
quests a  significant  change  in  components,  materials,  design,  specifica- 
tion, software,  color  additives,  or  lat>eling) 

21.5 

$33,110 

$12,582 
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Table  1— Fee  Types.  Percent  of  PMA  Fee.  and  FY  2003  Fee  Rates— Continued 


Application  Fee  Type 


Real  Time  Supplement  (submitted  under  section  515  of  the  act  to  an  ap- 
proved PMA  or  PMR  that  is  not  a  panel  track  supplement  and  requests  a 
minor  change  to  the  device,  such  as  a  minor  change  to  the  device  de- 
sign, software,  manufacturing,  sterilization,  or  labeling,  and  for  which  the 
applicant  has  requested  and  the  agency  has  granted  a  meeting  or  similar 
forum  to  jointly  review  and  determine  the  status  of  the  supplennent  or  an 
approved  PDF') 


Premarket  Notification  (submitted  under  section  510(k)  of  the  act) 


Full  Fee  Amount  as  a 
Percent  of  PMA  Fee 


7.2 


1.42 


FY  2003  Full  Fee 


$11,088 


$2,187 


FY  2003  Small 
Business  Fee 


$4,213 


$2,1871 


'  A  small  business  will  pay  the  full  (standard)  fee  of  $2,187  for  a  premarket  ndlification  submitted  to  FDA  during  FY  2003.  A  small  business 
fee,  set  at  80  percent  of  the  standard  51  OK  fee,  will  tie  available  beginning  FY  2004 


in.  Are  All  Device  Applications  and 
Submissions  Subject  to  Fees? 

Premarket  applications  and 
submissions  not  listed  in  table  I  are  not 
subject  to  a  MDUFMA  user  fee.  The 
following  are  examples  of  submissions 
that  do  not  require  a  MDUFMA  fee: 

•  Any  type  of  investigational  device 
exemption  submission  made  under 
section  520(g)  of  the  act  (21  U.S.C. 
360)(g)). 

•  A  request  made  under  section 
513(f)(2)  of  the  act  (21  U.S.C.  360c(f)(2)) 
for  an  evaluation  of  automatic  class  III 
designation  (also  known  as  a  de  novo  or 
risk-based  classification). 

•  A  modification  to  the  manufacturing 
procedures  or  method  of  manufacturing 
submitted  as  a  3Q-day  notice  or  as  a  135- 
day  supplement  if  notified  by  FDA  that 
such  a  supplement  is  needed. 

•  An  "express  PMA  supplement"  for 
a  manufacturing  facility  site  change. 

•  Annual  (or  other  periodic)  reports 
required  for  an  approved  PMA. 

In  addition  to  the  types  of 
submissions  described  above  that  are 
not  subject  to  MDUFMA  fees,  certain 
applications  are  exempt  from  fees. 
Exempted  applications  include: 

•  Applicatix)ns  submitted  under 
section  520(m)  of  the  act  that  qualify  for 
a  humanitarian  device  exemption  (21 
U.S.C.  379i(a)(l)(B)(i)). 

•  Applications  submitted  under 
section  351  of  the  Public  Health  Service 
Act  for  a  product  licensed  for  further 

.  manufacturing  use  only  (21  U.S.C. 
379j{a)(l)(B)(ii)). 

•  Applications  submitted-by  a  State  or 
U.S.  Federal  Government  entity  for  a 
device  that  is  not  to  be  distributed 
commercially  (21  U.S.C. 
379i(a){l)(B)(iii)). 

•  Premarket  notification  submissions 
reviewed  by  an  accredited  third  party 
(21  U.S.C.  379j(a)(l)(B)(iv)). 

•  Applications  or  supplements  whose 
sole  purpose  is  to  support  conditions  of 
use  in  a  pediatric  population  (21  U.S.C. 
379j(a)(l)(B)(v)). 


•  First  time  PMA/PDP/BLA 
submissions  from  small  businesses  as 
discussed  in  section  V  of  this  document. 

If  you  are  unsure  bf  whether  a 
planned  submission  will  be  subject  to  a 
MDUFMA  user  fee,  please  contact 
CDRH's  Division  of  Small 
Manufacturers,  International  and 
Consumer  Assistance,  on  1-800-638- 
2041  or  301-443-6597,  for  assistance. 

IV.  Where  May  I  Find  Guidance  on  the 
Type  of  Fees  Applicable  to  My 
Application? 

For  guidance  on  which  type  of  fee 
applies  to  your  application,  please  see 
the  document  entitled  "Assessing  User 
Fees:  PMA  Supplement  Definitions, 
Modular  PMA  Fees,  BLA  and  Efficacy 
Supplement  Definitions,  Bundling 
Multiple  Devices  in  a  Single 
Application,  and  Fees  for  Combination 
Products:  Guidance  for  Industry  and 
FDA."  You  may  find  a  link  to  this 
document  on  FDA's  Web  site  at:  http:/ 
/www.fda.gov/oc/mdufma.  At  that  Web 
site,  under  the  heading  "Guidance 
Documents"  click  on  the  link 
"Assessing  User  Fees — PMA 
Supplements,  Modular  PMAs,  BLAs  and 
Efficacy  Supplements,  Bundling,  and 
Combination  Products."  This  guidance 
will  help  you  determine  fees  for  PMA 
supplements  (panel-track,  180-day,  and 
real-time),  modular  PMAs,  as  well  as 
combination  products.  It  also  provides 
information  on  when  bundling  multiple 
devices  in  a  single  application  would  be 
appropriate. 

V.  How  Does  a  Firm  Qualify  as  a  Small 
Business  for  Purposes  of  MDUFMA 
Fees? 

Firms  with  annual  gross  sales  and 
revenues  of  $30  million  or  less, 
including  gross  sales  and  revenues  of  all 
affiliates,  partners,  and  parent  firms, 
may  qualify  for  a  fee  waiver  for  their 
first  PMA,  and  for  lower  rates  for 
subsequent  PMAs,  premarket  reports, 
and  supplements.  Such  firms  may  also 
qualify  for  lower  rates  for  premarket 


notification  submissions  in  FY  2004  and 
subsequent  years. 

To  qualify,  you  are  required  to  submit 
the  following: 

(1)  Certified  copies  of  your  Federal 
Income  Tax  Return  for  the  most  recent 
taxable  year,  including  certified  copies 
of  the  income  tax  returns  of  your 
affiliates,  partners,  and  parent  firms. 

(2)  A  certified  list  of  all  parents, 
partners,  and  affiliate  firms  since 
October  1,  2002. 

You  can  find  information  for 
determining  if  an  applicant  qualifies  for 
a  small  business  first-time  PMA  waiver 
and  lower  rates  for  subsequent 
applications  on  the  FDA  Web  site  at 
http://www.fda.gov/oc/mdufma.  At  that 
Web  site,  under  the  heading  "Guidance 
Documents,"  click  on  the  link 
"Qualifying  as  a  Small  Business."  This 
Web  site  provides  detailed  instructions 
and  the  address  for  mailing 
documentation  to  support  qualification 
as  a  small  business  under  MDUFMA. 

VI.  When  Do  I  Submit  a  Fee  for  an 
Application  Submitted  On  or  After 
October  1,  2002,  and  On  or  Before  the 
Date  of  Publication  of  This  Notice? 

You  must  pay  a  fee  for  any  medical 
device  application  subject  to  a  fee  that 
you  submitted  on  or  after  October  1 . 
2002  (21  U.S.C.  379j(a)(l)(A)).  (Section 
III  of  this  document  addresses 
applications  exempted  from  fees  and 
procedures  related  to  them.)  FDA  will 
issue  invoices  to  all  applicants  who 
submitted  medical  device  applications 
on  or  after  October  1,  2002,  and  through 
the  date  of  this  notice.  FDA  will  issue 
those  invoices  during  March  and  April 
2003,  and  payment  will  be  due  within 
30  days  of  issuance  date.  FDA  will 
include  detailed  payment  instructions 
with  the  invoices.  Please  include  the 
invoice  numbers  on  all  payments 
submitted  in  response  to  these  invoices. 
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VII.  When  Do  I  Submit  the  Fee  for 
Applications  Submitted  On  or  After  the 
Date  of  Publication  of  This  Notice? 

A.  Payment  Options  for  Firms 
Submitting  Medical  Device  Applications 
between  Today  and  March  31,  2003. 

If  you  submit  a  medical  device 
application  subject  to  fees  on  or  after  the 
date  of  publication  of  this  notice,  and 
before  April  1,  2003.  you  may  either: 

(1)  Submit  the  application  without 
first  submitting  payment,  and  pay  the 
fee  when  an  invoice  is  received;  or 

(2)  Pay  the  fee  at  the  time  the 
application  is  submitted. 

B.  Payment  Requirement  for  Firms 
Submitting  Medical  Device  Applications 
On  or  After  April  1.  2003. 

If  you  submit  a  medical  device 
application  subject  to  fees  on  or  after 
April  1,  2003,  you  must  pay  the  fee  for 
the  application  at  or  before  the  time  the 
application  is  submitted.  If  you  have  not 
paid  all  fees  owed,  FDA  will  consider 
the  application  incomplete  and  will  not 
accept  it  for  filing  (21  U.S.C.  379j(f)). 

VIII.  What  Are  the  Procedures  for 
Paying  Application  Fees? 

FDA  requests  that  you  adhere  to  the 
following  steps  before  submitting  a 
medical  device  application  subject  to  a 
fee.  Please  pay  close  attention  to  these 
procedures  to  ensure  that  FDA 
associates  the,  fee  with  the  correct 
application.  (Note:  In  no  case  should  the 
check  for  the  fee  be  submitted  to  FDA 
with  the  application.) 

A.  Step  One — Secure  a  Payment  ■ 
Identification  Number  and  Medical 
Device  User  Fee  Cover  Sheet  From  FDA 
Before  Submitting  Either  the 
Application  or  the  Payment. 

Log  onto  the  MDUFMA  Web  site  at 
http://wwrw.fda.gov/oc/mdufma,  and 
under  the  "Forms"  heading,  click  on  the 
link  "User  Fee  Cover  Sheet."  Complete 
the  Medical  Device  User  Fee  Cover 
Sheet  and  print  a  copy.  Note  the  unique 
Payment  Identification  Number  located 
in  the  upper  right-hand  comer  of  the 
printed  cover  sheet. 

B.  Step  Two— Fax  a  Copy  of  the  Printed 
Cover  Sheet  With  the  Payment 
Identification  Number  to  FDA's  Office  of 
Financial  Management. 

The  FDA  facsimile  machine  phone 
number  to  receive  this  completed 
Medical  Device  User  Fee  Cover  Sheet  is 
301-827-9213.  FDA  will  then  enter  the 
information  into  its  accounting  system, 
in  order  to  associate  payments  with 
submitters.  (Note:  Later  this  year,  after 
the  Web  site  is  upgraded,  you  will  be 
able  to  transmit  the  completed  form 


electronically  and  you  will  not  need  to 
fax  a  copy  to  FDA.) 

C.  Step  Three— Mail  a  Copy  of  the 
Completed  Medical  Device  User  Fee 
Cover  Sheet  and  the  Payment  for  Your 
Application  to  the  St.  Louis  Address 
Specified  in  Item  3  as  Follows: 

1.  Make  the  payment  in  U.S.  ciurency 
by.check,  bank  draft,  or  U.S.  postal 
money  order  payable  to  FDA.  (The  tax 
identification  number  of  FDA  is  53- 
0196965,  should  your  accounting 
department  need  this  information.) 

2.  Please  note  on  your  payment  your 
application's  unique  Payment 
Identification  Number  from  the  upper 
right-hand  corner  of  your  printed 
Medical  Device  User  Fee  Cover  Sheet. 

3.  Mail  the  payment  and  a  copy  of  the' 
completed  Medical  Device  User  Fee 
Cover  Sheet  to:  Food  and  Drug 
Administration,  P.O.  Box  956733,  St. 
Louis,  MO  63195-6733. 

If  you  prefer  to  send  a  check  by  a 
courier,  the  courier  may  deliver  the 
checks  to:  US  Bank,  Attn:  Govermnent 
Lockbox,  SL-MQClGL,  10Q5 
Convention  Plaza,  St.  Louis,  MO  63101. 
(Note:  This  address  is  for  courier 
delivery  only.  Contact  the  US  Bank  at 
314-418-4821  if  you  have  any  questions 
concerning  courier  delivery.) 

It  is  helpful  if  the  fee  arrives  at  the 
bank  at  least  1  day  before  the 
application  arrives  at  FDA.  FDA  records 
as  the  application  receipt  date  the  latter 
of  the  following: 

a.  The  date  the  application  was 
received  by  FDA;  or 

b.  The  date  US  Bank  notifies  FDA  that 
payment  has  been  received.  US  Bank  is 
required  to  notify  FDA  within  1- 
working  day,  using  the  Payment 
Identification  Number  described  in 
section  VIII,  C.2  of  this  document. 

D.  Step  Four— Submit  Your  Application 
to  FDA  With  a  Copy  of  the  Completed 
Medical  Device  User  Fee  Cover  Sheet. 

Please  submit  your  application  and  a 
copy  of  the  completed  Medical  Device 
User  Fee  Cover  Sheet  to  one  of  the 
following  addresses. 

1 .  Medical  device  applications  should 
be  submitted  to:  Document  Mail  Center 
(HFZ-401),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850. 

2.  Biologic  applications  should  be 
sent  to:  Center  for  Biologies  Evaluation 
and  Research.  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1428.' 


Dated^  February  13,  2003.  > 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-4490  Filed  2-21-03;  11:22  am) 

BtLUNO  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEAVICES 

Food  and  Drug  Administration 

[Docket  Nos.  03D-0060. 99D-1458,  OOD- 
1538.  OOD-1543, 000-1542.  and  OOD-1539] 

Draft  Guidance  for  Industry  on  "Part 
11,  Electronic  Records,  Electronic 
Signatures— Scope  and  Application;" 
Availability  of  Draft  Guidance  and 
Withdrawal  of  Draft  Part  1 1  Guidance 
Documents  and  a  Compliance  Policy 
Guide 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  availability;  withdrawal. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Part  1 1 ,  Electronic    ■ 
Records;  Electronic  Signatures — Scope 
and  Application."  This  draft  guidance 
explains  FDA's  current  thinking 
regarding  the  requirements  and 
application  of  part  11  (21  CFR  part  11). 
As  an  outgrowth  of  its  current  good 
manufacturing  practice  (CGMP) 
initiative  for  human  and  animal  drugs 
and  biologies.  FDA  is  embarking  on  a  re- 
examination of  part  1 1  as  it  applies  to 
all  FDA  regulated  products.  We  may 
revise  provisions  of  part  11  as -a  resuH 
of  that  reexamination.  The  draft 
guidance  explains  that  while  this  re- 
examination is  imder  way,  we  intend  to 
exercise  enforcement  discretion  with 
respect  to  certain  part  11  requirements. 
We  are  also  announcing  the  withdrawal 
of  Compliance  Policy  Guide  (CPG) 
7153.17  and  previously  published  part 
11  draft  guidance  documents  on 
validation,  glossary  of  terms,  time 
stamps,  and  maintenance  of  electronic 
records. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
April  28,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
'  Research,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  to  the  Division 
of  Compliance  Policy  (HFC-230).  Office 
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of  Regulatory  Affairs.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
k   addressed  adhesive  label  to  assist  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
(HFA-3D5),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
i\^\-w.fdn.fiov/(io(:kf!ts/fcnmments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Famulare,  Center  for  Drug 
Evaluation  and  Re.search  (HFD-320), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-8940.  partll@cder.fda.gov;  or 
David  Doleski.  Center  for  Biologies 
Evaluation  and  Research  (HFM-676), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448, 301-827-3031. 
doleski@cber.fda.gov;  or  John  Murray. 
Center  for  Devices  and  Radiological 
Health  (HFZ-340).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-4659, 
jfm@cdrh.fda.gov;  or  Vernon  D.  Toelle, 
Center  for  Veterinary  Medicine  (HFV- 
234).  Food  and  Drug  Administration. 
7500  Standish  PI..  Rockville.  MD  20855, 
301-827-0312,  vtoelle@cvm.fda.gov:  or 
JoAnn  Ziyad.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740-3835, 
202-418-3116,  )ziyad@cfsan.fda.gov:  or 
Scott  Maclntire,  Office  of  Regulatory 
Affairs  (HFC-240),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857-1706.  301-827- 
0386.  smacinti@ora.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  March  1997,  FDA  issued  final 
regulations  (part  11)  that  provided 
criteria  for  acceptance  by  FDA,  under 
certain  circumstances,  of  electronic 
records,  electronic  signatures,  and 
handwritten  signatures  executed  to 
electronic  records  as  equivalent  to  paper 
records  and  handwritten  signatures 
executed  on  paper  (62  FR  13430,  March 
20.  1997).  These  regulations,  which 
apply  to  all  FDA  program  areas,  were 
intended  to  permit  the  widest  possible 
use  of  electronic  technology,  consistent 
with  FDA's  responsibility  to  protect  the 
public  health. 

Since  part  11  became  effective  in 
August  1997.  significant  discussions 
have  ensued  between  industry, 
contractors,  and  the  agency  concerning 


the  interpretation  and  implementation 
of  the  rule.  Concerns  have  been  raised 
that  some  interpretations  of  the  part  1 1 
requirements  would:  (1)  Unnecessarily 
restrict  the  use  of  electronic  technology 
in  9  manner  that  is  inconsistent  with 
FDA"s  stated  intent  in  issuing  the  rule, 
(2)  significantly  increase  the  costs  of 
compliance  to  an  extent  that  was  not 
contemplated  at  the  time  the  rule  was 
drafted,  and  (3)  discourage  innovation 
and  technological  advances  without 
providing  a  significant  public  health 
benefit.  These  concerns  have  been 
raised  particularly  in  the  areas  of  part  11 
requirements  for  validation,  audit  trails, 
record  retention,  record  copying,  and 
legacy  systems. 

This  document  provides  guidance  to 
persons  who,  in  fulfillment  of  a 
requirement  in  a  statute  or  another  part 
of  FDA's  regulations  to  maintain  records 
or  submit  information  to  FDA.  have 
chosen  to  maintain  the  records  or 
submit  designated  information 
electronically  and.  as  a  result,  have 
become  subject  to  part  11. 

This  draft  guidance  announces  that 
we  intend  to  exercise  enforcement 
discretion  with  respect  to  the  validation, 
audit  trail,  record  retention,  and  record 
copying  requirements  of  part  11. 
However,  records  must  still  be 
maintained  or  submitted  in  accordance 
with  the  underlying  predicate  rules.  We 
also  intend  to  exercise  enforcement 
discretion  and  will  not  normally  take 
regulatory  action  to  enforce  part  11  with 
regard  to  systems  that  were  operational 
before  August  20,  1997,  the  effective 
date  of  part  1 1  (commonly  known  as 
existing  or  legacy  systems)  while  we  are 
reexamining  part  11. 

It  is  important  to  note  that  FDA's 
exercise  of  enforcement  discretion  as 
described  in  this  guidance  is  limited  to 
the  specified  part  11  requirements.  We 
intend  to  enforce  all  other  provisions  of 
part  11  including,  but  not  limited  to. 
certain  controls  for  closed  systems  in 
§  11.10,  the  corresponding  controls  for 
open  systems  (§  11.30),  and 
requirements  related  to  electronic 
signatures  (e.g.,  §§  11.50,  11.70,  11.100. 
11.200.  and  11.300).  We  expect 
continued  compliance  with  these 
provisions,  and  we  will  continue  to 
enforce  them. 

In  the  Federal  Register  of  February  4. 
2003  (68  FR  5645),  we  announced  the 
withdrawal  of  the  draft  guidance 
entitled  "Guidance  for  Industry,  21  CFR 
Part  11;  Electronic  Records;  Electronic 
Signatures,  Electronic  Copies  of 
Electronic  Records"  because  we  wished 
to  limit  the  time  spent  by  industry 
reviewing  and  commenting  on  the 
guidance,  which  might  not  have  been 


representative  of  FDA's  approach  under 
the  CGMP  initiative. 

At  this  time,  we  are  also  announcing 
the  withdrawal  of  CPG  7153.17  and 
previously  published  part  11  draft 
guidance  documents  on  validation, 
glossary  of  terms,  time  stamps,  and 
maintenance  of  electronic  records.  FDA 
has  determined  that  it  might  cause 
confusion  to  leave  standing  these  other 
draft  guidances  on  part  11  and  CPG 
7153.17.  FDA  received  valuable  public 
comment  on  the  draft  guidances  and 
plans  to  use  that  information  to  inform 
the  agency's  future  decisionmaking  with 
respect  to  part  1 1 . 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  draft  guidance,  if  finalized, 
will  represent  the  agency's  current 
thinking  on  "Part  11,  Electronic 
Records.  Electronic  Signatures — Scope 
and  Application."  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  to 
http://\vww.fda.gov/dockets/ecomments 
or  two  hard  copies  of  any  written 
comments,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  http:/ 
/www.fda.gov/cder/guidance/index.htm. 
http://www.fda.gov/ora  under 
"Compliance  References,"  or  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  February  19,  2003. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Qpllection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  tide  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Pro)ect:  Impact  of 
Accreditation  on  BPHC-Supported 
Community  Health  Centers — NEW 

The  Bureau  of  Primary  Health  Care 
(BPHC)  has  contracted  with  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  for  a 
period  of  three  years  from  2002  to  2005 
to  conduct  comprehensive  evaluations 
for  selected  BPHC-supported  health 
centers  that  will  encompass  both  a  full 
Joint  Commission  accreditation  siuvey 
and  a  review  of  specified  governmental 
requirements  relative  to  the  Primary 
Care  Effectiveness  Review.  Incorporated 
into  this  contract,  is  a  research  study 
that  will  examine  the  impact  of  JCAHO 
accreditation  on  BPHC-supported  health 
centers.  The  reasons  for  conducting  this 
study  are  twofold.  First,  in  a  March 
2000  report,  the  GAO  recommended  to 
HRSA  that  they  determine  the  cost 
effectiveness  of  Joint  Commission 
accreditation  and  its  ability  to  improve 
quality  and  competitiveness  in 
conununity  health  centers  (GAO/HEHS- 
00-39  community  health  centers). 
HRSA  believes  that  this  study  will  build 
on  a  2002  report  by  Lewin  and 
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Associates  that  examined  the 
effectiveness  of  accreditation  on  a  small 
number  of  health  centers.  Second, 
although  considerable  anecdotal 
information  is  available  regarding 
changes  that  health  centers  have  made 
to  prepare  for  or  maintain  accreditation, 
this  study  is  designed  to  provide  a 
detailed  examination  of  the  number  and 
type  of  activities  that  health  centers  are 
engaged  in  relative  to  quality  of  care  and 
patient  safety  subsequent  to  becoming 
accredited. 

This  study  is  a  descriptive  assessment 
of  the  impact  of  accreditation  on  health 
centers  relative  to  changes  in  their 
approach  to  quality  of  care  and  patient 
safety.  It  will  assess  the  impact  in  a 
sample  of  Joint  Commission  accredited 
community  health  centers  that  include 
migrant  health  centers,  school  based 
health  centers,  health  centers  for  the 
homeless  and  public  housing  health 
centers.  This  study  aims  to  address  two 
key  questions:  (a)  What  do  health 
centers  do  differenUy  as  a  result  of 
preparing  for  and  maintaining 
accreditation?  and  (b)  How  has 
accreditation  strengthened  health 
centers'  approach  to  quality,  patient 
safety  and  performance  improvement? 
The  assessment  will  be  conducted  by 
administering  two  mailed 
questioimaires  to  a  sample  of 
community  health  centers. 


Survey 


Accreditation:  Changes  in  approach  to  quality  and  safety 
Accreditation:  Perception  of  Value  ^ 


Total 


Numt)er  of 
respondents 


100 
100 


100 


Responses 

per 
respondent 


1 
4 


Total 
respofises 


100 
400 


500 


Hours  per 
response 


Total  burden 
hours 


,33 
.25 


33 
100 


133 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  14,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  03-4313  Filed  2-24-03;  8:45  am) 
BILUNG  CODE  416S-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines  (ACCV);  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  advisory  committee 
meeting.  The  meeting  will  be  open  to 
the  public. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  March  5„  2003;  9  a.m.-2:45 
p.m. 

Place:  Audio  conference  call,  and  Kamada 
Inn,  1775  Rockville  Pike,  Georgetown 


Conference  Room,  Rockville.  Maryland 
20852. 

The  full  ACCV  will  meet  on  Wednesday. 
March  5,  from  9  a.m.  to  2:45  p.m.  The  public 
can  join  the  meeting  in  person  at  the  address 
■  listed  above  or  by  audio  conference  call  by 
dialing  1-888-928-9122  on  March  5  and 
providing  the  following  information: 

Leader's  Name:  Thomas  E.  Balbier,  Ir. 

Password:  ACCV. 

Agenda:  The  agenda  items  for  March  5  will 
include,  but  are  not  limited  to:  A 
presentation  on  the  Institute  of  Medicine's 
report  "Potential  Role  of  Vaccination  in 
Sudden  Unexplained  Death  in  Infancy":  an 
overview  of  the  Sfevens  v.  HHS  Decision;  a 
discussion  and  application  of  a  proposed 
alternative  standard  for  the  adjudication  of 
off-Table  claims;  and  updates  from  the 
Division  of  Vaccine  Injury  Compensation,  the 
Department  of  Justice,  and  the  National 
Vaccine  Program  Office.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
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Public  Comnifnts:  Porsons  interosted  in 
providing  art  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Cheryl  Lee.  Principal 
Staff  Liaison.  Division  of  Vac.cine  Injury 
Compensation.  Office  of  Special  Programs, 
Health  Resources  and  Services 
Administration.  Room  16C-17.  .5600  Fishers 
Lane.  Rockville.  MD  208.')7  or  by  e-mail  at 
clt!e<o!hrsa.gov.  Requests  should  contain  t^e 
name,  address,  telephone  number,  and  any 
business  or  professional  affiliation  of  the 
person  desiring  to  make  an  oral  presentation. 
Groups  having  similar  interests  are  requested 
to  combine  their  comments  and  present  them 
through  a  single  representative.  The 
allo<:ation  of  time  may  be  adjusted  to 
acc:ommodale  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presentee  by  mail  or 
telephone  of  his/her  assigned  presentation 
time.  Persons  who  do  not  file  an  advance 
request  for  a  presentation,  but  desire  to  make 
an  oral  statement,  may  announce  it  at  the 
time  of  the  comment  period  on  the  audio 
conferenc;e  call.  These  persons  will  be 
allocated  time  as  time  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the  ACCV 
should  contact  Ms.  Cheryl  Lee.  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation.  Office  of  Special  Programs. 
Health  Resources  and  Services 
Administration.  Rooni  16C-17.  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  telephone 
(.301)  443-2124  or  e-mail:  clee®hrsa.gov. 

Dated:  February  19,  2003. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(PR  Doc.  03-4351  Filed  2-24-03:  8:45  am) 

BILLING  COOe  4165-1S-F 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4615-N-06] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Request  for  Termination  of  Multifamily 
Mortgage  Insurance 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  27, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0416)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov. 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  coll*ction 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
"the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Termination  of  Multifamily  Mortgage 
Insurance. 

OMB  Approval  Number:  2502-0416. 

Form  Numbers:  HUD-9807. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Notification  from  mortgagor  and 
mortgagee  to  HUD  of  mutual  agreement 
of  termination  of  HUD  multifamily 
mortgage  insurance. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 


Numt)er  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


1.400 


0.125 


175 


Total  Estimated  Burden  Hours:  175. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  13,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-4342  Filed  2-24-03;  8:45  am) 

BtLLMG  COOe  4210-73-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-610-K)3-1220-PA] 

Caltfomia  Desert  District  Advisory 
Council;  Call  for  Nominations 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Call  for  nominations  for  the 
Bureau  of  Land  Management's 
California  Desert  District  Advisory 
Council. 


SUMMARY:  The  Bureau  of  Land 
Management's  California  Desert  District 
is  soliciting  nominations  from  the 
public  for  five  members  of  its  District 
Advisory  Council  to  serve  the  2004- 
2006  three-year  term.  Council  members 
provide  advice  and  recommendations  to 
BLM  on  the  management  of  public  lands 
in  southern  California.  Public  notice 
begins  with  the  publication  date  of  this 
notice.  Nominations  will  be  accepted 
through  Saturday,  August  30,  2003.  The 
three-year  term  would  begin  January  1, 
2004. 


Federal  Register / Vol.  68,  No.  37 /Tuesday,  February  25,  2003 /Notices 


8779 


The  five  positions  to  be  filled  include: 
— One  renewable  resources 

representative  (cattle/grazing 

interests) 
— One  environmental  protection 

,  representative 
— One  public-at-large  representative 
— Two  elected  official  representatives 

(local/county  government) 

The  California  Desert  District 
Advisory  Council  is  comprised  of  15 
private  individuals  who  represent 
different  interests  and  advise  BLM 
officials  on  policies  and  programs 
concerning  the  management  of  11.5 
million  acres  of  public  land  in  southern 
California.  The  Council  meets  in  formal 
session  three  to  four  times  each  year  in 
various  locations  throughout  the 
California  Desert  District.  Council 
members  serve  without  compensation 
except  for  reimbursement  of  travel 
expenditures  incurred  in  the  course  of 
their  duties.  Members  serve  three-year 
terms  and  may  be  nominated  for 
reappointment  for  an  additional  three- 
year  term. 

Section  309  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
directs  the  Secretary  of  the  Interior  to 
involve  the  public  in  planning  and 
issues  related  to  management  of  BLM 
administered  lands.  The  Secretary  also 
selects  council  nominees  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA),  which 
requires  nominees  appointed  to  the 
council  be  balanced  in  terms  of  points 
of  view  and  representative  of  the 
various  interests  concerned  with  the 
management  of  the  public  lands. 

The  Council  also  is  balanced 
geographically,  and  BLM  will  try  to  find 
qualified  representatives  from  areas 
throughout  the  California  Desert 
District.  The  District  covers  portions  of 
eight  counties,  and  includes  10.4 
million  acres  of  public  land  in  the 
California  Desert  Conservation  Area  and 
300,000  acres  of  scattered  parcels  in  San 
Diego,  western  Riverside,  western  San 
Bernardino,  Orange,  and  Los  Angeles 
Counties  (known  as  the  South  Coast). 

Any  group  or  individual  may 
nominate  a  qualified  person,  based 
upon  their  education,  training,  and 
knowledge  of  BLM,  the  California 
Desert,  and  the  issues  involving  BLM- 
administered  public  lands  throughout 
southern  California.  Qualified 
individuals  also  may  nominate 
themselves. 

Nominations  must  include  the  name 
of  the  nominee;  work  and  home 
addresses  and  telephone  numbers;  a 
biographical  sketch  that  includes  the 
nominee's  work  and  public  service 
record;  any  applicable  outside  interests 


or  other  information  that  demonstrates 
the  nominees  qualifications  for  the 
position;  and  the  specific  category  of 
interest  in  which  the  nominee  is  best 
qualified  to  offer  advice  and  council. 
Nominees  may  contact  the  BLM 
California  Desert  District  External 
Affairs  staff  at  (909)  697-5220  or  write 
to  the  address  below  and  request  a  copy 
of  the  nomination  form. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests, 
orgcuiizations,  or  elected  officials 
supporting  the  nomination.  Individuals 
nominating  themselves  must  provide  at 
least  one  letter  of  recommendation. 
Advisory  Council  members  are 
appointed  by  the  Secretary  of  the 
Interior,  generally  in  late  January  or 
early  February. 

Nominations  should  be  sent  t6  the 
District  Manager,  Bureau  of  Land 
Management,  California  Desert  District 
Office,  22835  Calle  San  Juan  De  Los 
Lagos,  Moreno  Valley,  California  92553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doran  Sanchez,  BLM  California  Desert 
District  External  Affairs  (909)  697-5220. 

Dated:  February  19,  2003. 
Linda  Hansen, 
District  Manager. 

(FR  Doc.  03-4344  Filed  2-24-03;  8:45  am) 
BILUNG  COOE  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-912-6320-AA;  GP3-0094] 

Resource  Advisory  Committees;  Call 
for  Nominations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  a  call  for  nominations 
for  alternate  positions  to  the  Bureau  of 
Land  Management  (BLM)  Resource 
Advisory  Committees  (Committees) 
provided  for  in  Section  205  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000,  Public 
Law  106-393  (the  Act). 

SUMMARY:  This  purpose  of  this  notice  is 
to  solicit  nominations  for  vacant 
alternate  positions  to  the  BLM's  Coos 
Bay,  Eugene,  Medford  and  Roseburg 
Resource  Advisory  Committees.  In 
accordance  with  the  Committee 
Charters,  the  role  of  an  alternate  is  to  fill 
vacancies  that  occiu  when  a  primary 
member  leaves  the  Committee.  Public 
nominations  will  be  considered  for  30 
days  after  the  publication  date  of  this 
notice. 

The  BLM  Resource  Advisory 
Committee  vacancies  are  as  follows: 


Coos  Bay  Resource  Advisory  Committee 

Category  One — 2  alternates 
Category  Three — 2  alternates 

Eugene  Resource  Advisory  Committee 

Category  One — 1  alternate 
Category  Two — 1  alternate 

Medford  Resource  Advisory  Committee 

Category  One — 1  alternate 

Roseburg  Resource  Advisory 
Committee 

Category  One — 1  alternate 
Category  Two — 1  alternate 
Category  Thre,e — 1  alternate 
DATES:  Nomination  applications  for 
alternate  positions  to  the  BLM  Resource 
Advisory  Committees  can  be  obtained 
from  the  Coos  Bay. -Eugene,  Medford, 
Salem  and  Roseburg  District  Office,  or 
on  the  web  at  ivww.or.Wm.gov/ 
planning/advisory.  All  applications 
must  be  received  by  the  appropriate 
BLM  District  office  listed  below  no  later 
than  30  days  after  publication  of  this     ' 
notice.  All  nominations  must  include 
letters  of  reference  from  represented 
interests  of  organizations  and  a 
completed  application  that  includes 
background  information,  as  well  as  any 
other  information  that  speaks  to  the 
nominee's  qualifications. 

BLM  Resource  Advisory  Committee 
Contacts 

Coos  Bay  Resource  Advisory  Committee 
Sue  Richardson,  District  Manager, 
1300  Airport  Lane,  North  Bend, 
Oregon  97459,  (541)  756-0100 
Eugene  Resource  Advisory  Committee 
Wayne  Elliot,  Resource  Management 
Advisor,  2890  Chad  Drive.  Eugene, 
Oregon  97408-7336,  (541)  683- 
6600 
Medford  Resource  Advisory  Committee 
Mary  Smelcer,  Acting  District 
Manager,  3040  Biddle  Road, 
Medford,  Oregon  97504,  (541)  618- 

2200 
Roseburg  District  Resource  Advisory 

Committee 
Cary  Osterhaus,  District  Manager,  777 

NW  Garden  Valley  Blvd..  Roseburg. 

Oregon  97470.  (541)  440-4913 
FOR  FURTHER  INFORMATION  CONTACT: 
Maya  Fuller,  Oregon/Washington 
Bureau  of  Land  Management,  Oregon 
State  Office,  PO  Box  2965,  Portland, 
Oregon  97208.  (503)  808-6437. 
SUPPLEMENTARY  INFORMATION:  The 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  ' 
establishes  a  five-year  payment 
schedule  to  local  counties  in  lieu  of 
funds  formerly  derived  from  the  harvest 
of  timber  on  federal  lands.  Pursuant  to 
the  Act,  BLM  established  five 
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Communities  for  western  Oregon  BLM 
districts  that  contain  O&C  grant  lands 
and  Coos  Bay  Wagon  Road  grant  lands. 
Committees'  consists  of  15  local 
citizens,  plus  6  alternates,  representing 
a  wide  array  of  interests. 

The  Act  creates  a  mechanism  for  local 
community  collaboration  with  federal 
land  management  activities  in  the 
selection  of  projects  to  be  conducted  on 
federal  lands  or  that  will  benefit 
resources  on  federal  lands  using  funds 
under  Title  II  of  the  Act.  Committee 
members  review  proposed  projects  and 
transmit  their  recommendations  on 
these  projects  to  the  agency. 

Committee  membership  must  be 
balanced  in  terms  of  the  categories  of 
interest  represented.  Members  serve 
without  monetary  compensation,  but 
will  be  reimbursed  for  travel  and  per 
diem  when  on  Committee  business,  as 
authorized  by  5  U.S.C.  5703. 
Prospective  members  and  alternates  are 
advised  that  serving  on  a  Resource 
Advisory  Committee  calls  for  a 
substantial  commitment  of  time  and 
energy. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Committees.  Individuals  may 
also  nominate  themselves  or  others. 
Nominees  must  reside  within  one  of  the 
counties  that  are  (in  whole  or  part) 
within  the  BLM  District  boundaries  of 
the  Committee(s)  on  which  membership 
is  sought.  A  person  may  apply  for  and 
serve  on  more  than  one  Committee. 
Nominees  will  be  evaluated  based  on 
their  education,  training,  and 
experience  relating  to  land  use  issues 
and  knowledge  of  the  geographical  area 
of  the  Committee.  Nominees  must  also 
demonstrate  a  commitment  to 
collaborative  resource  decision-making. 

You  may  make  nominations  for  the 
following  categories  of  interest: 

Category  One — representatives  of 
organized  labor;  developed  outdoor 
recreation;  off-highway  vehicle  use; 
energy  and/or  mining  development; 
timber  industry;  or  holders  of  federal 
grazing  permits. 

Category  Two — representatives  of 
nationally,  regionally  or  locally 
recognized  environmental 
organizations:  dispersed  recreation, 
archaeological  and  historic  interests;  or 
wild  horse  and  burro  groups. 

Category  Three — State,  county  or  local 
elected  officials;  representatives  of 
Native  American  Tribes;  school  officials 
or  teachers,  or  the  public-at-large. 

The  BLM  Resource  Advisory 
Committees  are  based  on  western 
Oregon  BLM  District  boundaries. 
Specifically,  the  BLM  Committees  are  as 
follows: 


Salem  District  Resource  Advisory 
Committee  advises  officials  on  projects 
associated  with  federal  lands  within  the 
Salem  District  boundary  which  includes  . 
Benton.  Clackamas,  Clatsop.  Columbia, 
Lane.  Lincoln.  Linn,  Marion, 
Multnomah,  Polk.  Tillamook, 
Washington,  and  Yamhill  Counties. 

Eugene  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Eugene  District  boundary. 
The  area  covers  Benton,  Douglas,  Lane, 
and  Linn  Counties. 

Roseburg  District  Resource  Advisory 
Committee  advises  federal  ofHcials  on 
projects  associated  with  federal  lands 
within  the  Roseburg  District  boundary 
which  includes  Douglas.  Lane,  and 
Jackson  Counties. 

Med  ford  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Medford  District  and 
Klamath  Falls  Resource  Area  in  the 
Lakeview  District.  The  area  covers  Coos, 
Curry.  Douglas.  Jackson,  and  Josephine 
Counties,  and  small  portions  of  west 
Klamath  County. 

Coos  Bay  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Coos  Bay  District  which 
includes  Coos,  Curry.  Douglas,  and  Lane 
Counties. 

• 

Dated:  February  19.  2003. 
Cathy  Harris, 

Public  Affairs  Chief,  Orfgon/Washington 
Bureau  of  Land  Management. 
[FR  Doc.  03-4346^1ed  2-24-03:  8:45  am) 
BILLMO  CODE  4310-43-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-100-5882-AF;  HAG03-0074] 

Notice  of  Public  Meeting,  Roseburg 
Resource  Advisory  Committee  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Meeting  notices  for  the 
Roseburg  District  Bureau  of  Land 
Management  (BLM)  Resource  Advisory 
Committee  under  section  205  of  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act  of  2000  (Pub.  L. 
106-.393). 

summary:  This  notice  is  published  in 
accordance  with  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
Roseburg  District  BLM  Resource 
Advisor\'  Committee  pursuant  to  section 
205  of  the  Secure  Rural  School  and 
Community  Self  Determination  Act  of 


2000,  Public  Law  106-393  (the  Act). 
Topics  to  be  discussed  by  the  Roseburg 
District  BLM  Resource  Advisory 
Committee  include  operating 
procedures,  processes  used  for  decision 
making,  facilitation  needs,  future 
meeting  dates,  and  a  field  trip  to  discuss 
density  management  practices. 
DATES:  The  Roseburg  Resource  Advisory 
Committee  will  meet  at  the  BLM 
Roseburg  District  Office.  777  NW. 
Garden  Valley  Boulevard,  Roseburg, 
Oregon  97470,  9  a.m.  to  2  p.m.  on 
March  31,  2003,  and  9  a.m.  to  2  a.m.  for 
the  field  U-ip  May  19,  2003. 

Committees  have  been  formed  for 
western  Oregon  BLM  district  that 
contain  Oregon  &  California  (O&C) 
Grant  Lands  and  Coos  Bay  Wagon  Road 
lands.  The  Act  establishes  a  six-year 
payment  schedule  to  local  counties  in 
lieu  of  funds  derived  from  the  harvest 
of  timber  on  federal  lands,  which  have 
dropped  dramatically  over  the  past  10 
years. 

The  Act  creates  a  mechanism  for  local 
community  collaboration  in  the 
selection  of  federal  land  management 
projects  that  will  be  funded  under  Title 
II  of  the  Act.  The  Roseburg  District  BLM 
Resource  Advisory  Committee  consists 
of  15  local  citizens  (plus  6  alternates) 
representing  a  wide  array  of  interests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Roseburg  District  BLM  Resource 
Advisory  Committee  may  be  obtained 
from  E.  Lynn  Burkett,  Public  Affairs 
Officer,  Roseburg  District  Office,  777 
NW.  Garden  Valley  Blvd.,  Roseburg, 
Oregon  97470  or 

elynnjburkett@blm.gov,  or  on  the  web  at 
http  -.//www.  or.  blm  -gov. 

Dated:  February  4.  2003. 
Mark  A.  Buckbee, 
Roseburg  District  Manager. 
[FR  Doc.  03-4195  Filed  2-24-03;  8:45  ami 
BHJJNQ  COOe4310-»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-1310-XG] 

Notice  of  Temporary  Closure  of 
Eastern  States;  Office/Remodeling 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  temporary  closureL 

SUMMARY:  The  Bureau  of  Land 
Management,  Eastern  States  State  Office 
is  in  the  process  of  a  remodeling  and 
refurbishing  project.  The  Public  Room, 
Dockets,  Accounts,  Bindery,  the  Vaults 
and  Central  Records  will  not  be 
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available  to  the  public.  There  will  be  no 
over-the-counter  transactions  or 
research  of  patent  records  not  contained 
within  the  GLO  records  system.  The 
official  records  [i.e.,  case  files,  field 
notes,  maps,  plats,  patents,  etc.)  located 
in  the  vaults  and  dockets  will  not  be 
available  for  public  inspection. 
Incoming  phone  calls  will  be  answered 
and  routed  accordingly.  All  accounting 
transactions,  deposits  and  GLO  system 
requests  will  continue  without 
interruption. 

DATES:  The  dates  that  the  Bureau  of 
Land  Management,  Eastern  States  Office 
will  be  closed  for  remodeling  and 
refurbishing  are  February  24,  2003 
through  March  17,  2003.  We  will 
resume  all  services  and  access  to  case 
files  and  patents  on  March  18,  2003. 
Full  access  to  all  other  records 
previously  mentioned  will  commence 
on  March  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Douglas,  Deputy  State  Director, 
Cadastral  Survey  and  GLO  Records, 
(703) 440-1688. 

Dated:  February  13,  2003. 
Michael  D.  Nedd, 
State  Director,  Eastern  States. 
{FR  Doc.  03-4494  Filed  2-21-03;  12:08  pmj 
BILLING  CODE  4310-GJ-I> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0113). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  era  Part  206,  Subpart  B,  Indian  Oil. 
This  notice  also  provides  the  public  a 
second  opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled:  "30  CFR 
Part  206,  Subpart  B,  Indian  Oil  (Form 
MMS-4416,  Indian  Crude  Oil  Valuatioa 
Report)." 

DATES:  Submit  written  comments  on  or 
before  March  27,  2003. 


ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
PO  Bo*  25165,  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  email  your  comments  to 
us  at  mrm.comments@mms.gov.  Include 
the  title  of  the  information  collection 
and  the  OMB  control  number  in  the 
"Attention"  line  of  your  conmient.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  email,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3385  or  email 
sharron.gebhardt@mms.gov.  You  may 
also  contact  Sharron  Gebhardt  to  obtain 
a  copy  at  no  cost  of  the  regulations  that 
require  the  subject  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  206,  subpart  B, 
Indian  Oil  (Form  MMS-4416,  Indian 
Crude  Oil  Valuation  Report). 

OMB  Control  Number:  1010-01 13. 

Bureau  Form  Number:  Form  MMS- 
4416. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  has  an 
Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

Section  101(a)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA),  as  amended,  requires  the 
Secretary  to  "establish  a  comprehensive 
inspection,  collection,  and  fiscal  and 
production  accounting  and  auditii^ 
system  to  provide  the  capability  to 
accurately  determine  oil  and  gas 
royalties,  interest,  fines,  penalties,  fees, 
deposits,  and  other  payments  owed,  and 
collect  and  account  for  such  amoimts  in 
a  timely  manner."  To  accomplish  these 


tasks  more  effectively.  MMS  published 
a  proposed  rule  in  the  Federal  Register 
on  February  12. 1998  (63  FR  7089)  and 
a  supplementary  proposed  rule  on 
January  5.  2000  (65  FR  403).  The 
proposed  rules  add  more  certainty  to  the 
valuation  of  oil  produced  A-om  Indian 
lands  and  eliminate  any  direct  reliance 
on  posted  prices  by,  among  other 
provisions,  requiring  Indian  lessees  and 
purchasers  to  submit  certain  contract 
information  to  MMS. 

MMS  has  announced  in  the  Federal 
Register  on  February  12,  2003  (68  FR 
7086),  the  dates,  places,  and  times  for 
workshops  on  issues  related  to  the 
existing  rules  adopted  in  March  2000 
governing  the  valuation  for  royalty 
purposes  of  crude  oil  produced  from 
Federal  leases.  The  workshops  will 
address,  among  other  things,  issues 
related  to  calculation  of  transportation 
allowances  (including  the  rate  of  return 
allowed  for  calculating  actual  costs 
under  non-arm's-length  transportation 
arrangements),  timing  and  application 
of  published  index  prices,  and 
calculation  of  location  and  quality 
differentials  under  certain 
circumstances. 

Because  of  the  substantive  overlap 
between  these  issues  and  issues 
involved  in  the  proposed  rule  on  Indian 
oil  valuation,  and  to  give  persons 
interested  in  Indian  lease  issues  an 
opportunity  to  participate  in  the    . 
workshops,  MMS  is  reopening  the 
comment  period  for  60  days  on  the 
proposed  rule  on  Indian  oil  Valuation  so 
it  can  include  in  the  record  any  relevant 
comments  received.  MMS  can  then 
consider  those  comments  as  they  might 
apply  to  the  Indian  oil  valuation  rule. 

Not  collecting  this  information  would 
limit  the  Secretary's  ability  to  discharge 
his/her  duties  and  may  also  result  in 
loss  of  royalty  payments  to  the  Indian 
lessor  due  to  royalties  not  being 
collected  on  prices  received  under 
higher  priced  long-term  sales  contracts. 
Proprietary  information  submitted  is 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  included  in  this  ICR. 

We  have  also  changed  the  title  of  this 
ICR  from  "Indian  Crude  Oil  Valuation 
Report  (Form  MMS-4416)"  to  "30  CFR 
part  206,  subpart  B,  Indian  Oil  (Form 
MMS-4416,  Indian  Crude  Oil  Valuation 
Report)"  to  clarify  the  regulatory 
language  we  are  covering  under  30  CFR 
part  206. 

Frequency:  Aimually;  as  Agreements/ 
Contracts  Change. 

Estimated  Number  and  Description  of 
Respondents:  337  (225  oil  royalty      , 
payors/112  nonpayor — purchasers). 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  2,363 
hours. 
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The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens.  In  calculating  the 


burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the 
normal  course  of  their  activities. 


Therefore,  we  consider  these  to  be  usual 
and  customary  and  took  that  into 
Account  in  estimating  the  burden. 


Proposed  30  CFR  section 

Reporting  requirement 

Burden 
hours  per 
response 

Annual 
number  of 
responses 

Annual 
burden 
hours 

§206  81  

You  must  submit  information  on  Form  MMS-4416  related  to  all 
ot  your  crude  oil  production  from  Indian  leases.  You  must  ini- 
tially submit  Form  MMS-4416  no  later  than  (insert  the  date  2 
months  after  the  effective  date  of  this  rule]  and  then  by  Octo- 
ber 31  [insert  the  year  this  regulation  takes  effect],  and  by  Oc- 
tober 31  of  each  succeeding  year, 

in  addition  to  the  annual  requirement  to  file  this  form,  you  must 
file  a  new  fomi  each  time  you  execute  a  new  exchange  or 
sales  contract  involving  the  production  of  oil  from  an  Indian 
lease  However,  if  the  contract  merely  extends  the  time  period 
a  contract  is  in  effect  without  changing  any  ottwr  terms  of  the 
contract,  this  requirement  to  file  does  not  apply. 

.1667 
.5. 

2,025' 
4,0502 

336 

» 

2,025 

< 

Total 

6.075 

2,363 

'  1 ,350  payor-purchaser  agreements  or  contracts  plus  675  non-payor-purchaser  agreements  or  contracts. 

^225  payor-purchasers  x  6  agreements  or  contracts  per  payor  x  V2  hour  per  submission  x  2  submissions  per  year  plus  675  agreements  or 
contracts  submitted  by  non-payor-purchasers  x  V2  hour  per  submission  x  2  submissions  per  year. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

Comments:  Before  submitting  an  ICR 
to  OMB.  PRA  Section  3506(c)(2)(A) 
requires  each  agency  "*   *    *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  we  published  a 
Federal  Register  Notice  on  October  9. 
2002  (67  FR  62985),  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  We 
received  no  comments  in  response  to 
the  notice. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 


comments  to  the  ofBces  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  March  27,  2003. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  web  site  at  http:// 
www.  mrm .  mms.gov/La  ws_R_D/ 
FRNotices/FRInfColl.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  h-om  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  that  we  withhold 
your  name  and/or  address,  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach, 
(202)208-7744. 


Dated:  February  14.  2003. 
Lucy  Querques  Denelt, 

Associate  Director  for  Minerals  Revenue 
Management. 

|FR  Doc.  03^398  Filed  2-24-03;  8:45  am] 

BtLLING  CODE  431(Mm-P 

DEPARTMEMT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Backcountry  Management  Plan, 
General  Management  Plan  Amendment 
and  Environmental  Impact  Statement, 
Denall  National  Park  and  Preserve, 
Alaska 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  the 
Draft  Backcountry  Management  Plan, 
General  Management  Plan  Amendment 
and  Environmental  Impact  Statement. 

SUMMARY:  The  National  Park  Service 
(NPS)  announces  the  availability  of  the 
Draft  Backcountry  Management  Plan, 
General  Management  Plan  Amendment 
and  Environmental  Impact  Statement 
(EIS)  for  Denali  National  Park  and 
Preserve.  The  document  describes  and 
analyzes  the  environmental  impacts  of  a 
preferred  alternative  and  three  action 
alternatives  for  managing  the  park  and  .' 
preserve's  backcountry.  A  no  action 
alternative  also  is  evaluated.  This  notice 
aimounces  the  75-day  public  comment 
period,  the  locations  of  public  hearings, 
and  solicits  comments  on  the  draft  plan 
and  EIS. 

DATES:  Comments  on  the  draft  plan  and 
EIS  must  be  received  no  later  than  May 
7,  2003. 
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ADDRESSES:  Comments  on  the  draft  plan 
and  EIS  should  be  submitted  to  the 
Superintendent,  Denali  National  Park 
and  Preserve,  Post  Office  Box  9,  Denali 
Park,  Alaska  99755.  Submit  electronic 
comments  to 

dena_pubIic_comment@nps.gov.  The 
draft  EIS  may  be  viewed  online  at 
http://www.nps.gov/dena  through  the 
"in  Depth"  link  on  our  homepage  under 
"Planning  and  Management."  Hard 
copies  or  CDs  of  the  Draft  Backcountry 
Management  Plan  and  General 
Management  Plan  Amendment  and  EIS 
are  available  by  request  from  the 
aforementioned  address.  See 
SUPPLEMENTARY  INFORMATION  for  the 
locations  of  informational  meetings  and 
public  hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Tranel,  Chief  of  Planning,  Denali 
National  Park  and  Preserve.  Telephone: 
(907) 257-2562. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  (NPS)  is  preparing 
a  backcountry  management  plan  and 
accompanying  EIS  that  amends  the  1986 
General  Management  Plan  for  Denali 
National  Park  and  Preserve.  The 
purpose  of  the  plan  and  EIS  is  to 
formulate  a  comprehensive  plan  for  the 
backcountry,  including  designated 
wilderness,  of  Denali  National  Park  and 
Preserve  that  will  provide  management 
direction  over  the  next  15-20  years.  The 
backcountry  of  Denali  National  Park  and 
Preserve  is  defined  to  include  the  entire 
park  except  for  those  areas  designated 
specifically  for  development  in  the 
entrance  area  and  along  the  road 
corridor.  Many  issues  to  be  addressed  in 
the  backcountry  management  plan, 
however,  would  affect  the  entire  park, 
including  developed  areas.  The  NPS  has 
initiated  this  management  plan  and  EIS 
to  address  the  rapidly  growing  level  and 
diversity  of  uses,  resource  management 
needs,  and  the  anticipated  demand  for 
futiue  uses  not  foreseen  or  addressed  in 
the  1986  General  Management  Plan.  The 
NPS  developed  a  range  of  alternatives 
based  on  planning  objectives,  park 
resources,  and  public  input.  Each 
alternative  represents  a  distinct  vision 
for  the  park's  backcountry.  These 
alternatives  describe  actions  related  to 
management  area  designation, 
recreational  activities,  and 
administrative  activities.  Four 
alternatives  in  addition  to  a  no-aetion 
alternative  were  developed. 

Alternative  A  (No  Action):  Current 
and  projected  conditions  under  this 
alternative  provide  a  baseline  for 
evaluating  the  changes  and  impacts  of 
the  other  action  alternatives.  The  NPS 
would  continue  the  present 
management  direction,  guided  by  the 


1986  General  Management  Plan,  the 
1997  Entrance  Area  and  Road  Corridor 
Development  Concept  Plan,  the  1997 
South  Side  Denali  Development 
Concept  Plan,  the  1997  Strategic  Plan, 
and  backcountry  management  plans 
from  1976  and  1982.  Recreational  use 
and  access  patterns  would  continue  to 
develop,  and  the  NPS  would  respond  as 
necessary  on  a  case-by-case  basis.  No 
new  services  or  facilities  would  be 
developed  to  meet  increased  levels  of 
use  in  the  backcountry,  except  for  those 
identified  in  the  Entrance  Area.or  South 
Side  plans.  This  alternative  represents 
"no  action"  for  this  plan.  For  all 
activities,  the  NPS  would  respond  to 
changing  use  patterns  as  necessary  to 
protect  park  resources,  visitor  safety, 
and  visitor  experience. 

Alternative  B:  This  alternative  would 
emphasize  wilderness  resource  values 
(including  solitude  and  natural  sounds) 
and  opportunities  for  self-reliant,  non- 
motorized  recreation  that  depend  on  the 
wilderness  character  of  the  resource. 
Denali  would  have  a  high  degree  of 
resource  protection,  especially  in  the 
original  Old  Park  area.  Under  this 
alternative,  some  uses  would  be  reduced 
or  managed  for  greater  dispersal  to 
enhance  resource  protection.  While 
some  new  approved  uses  could  occur, 
services  would  be  minimized  to  provide 
self-reliant  experiences. 

Alternative  C:  This  alternative  would 
emphasize  highly  dispersed  recreational 
uses  that  are  consistent  with  wilderness 
values  and  opportunities  for  solitude.  It 
would  allow  for  both  motorized  and 
non-motorized  recreation  activities,  but 
would  limit  growth  or  otherwise 
manage  use  levels  to  provide  a  quality 
visitor  experience  and  protect  park 
resources . 

Alternative  D  (NPS  Preferred 
Al^shiative):  The  NPS  would  provide  for 
e^anded  recreational  opportunities  in 
many  areas  of  the  park  and  preserve  for 
activities  that  are  particularly  well 
suited  to  the  unique  character  of  Denali. 
Use  levels  would  not  exceed  those  that 
maintain  the  management  vision  for  a 
particular  unit.  Patterns  and  types  of  use 
would  be  somewhat  similar  to  current 
conditions,  but  increases  in  levels  of  use 
would  be  noticeable  at  several  locations. 

Alternative  E:  This  alternative  would 
emphasize  expanded  visitor  services, 
additional  facilities,  and  increased 
motorized  access  for  backcountry  users. 
A  variety  of  uses  would  be 
accommodated  throughout  the  park,  and 
new  forms  and  levels  of  recreational 
uses  would  be  allowed  in  the  park 
additions  and  preserve,  while  protecting 
resources.  New  facilities  would  be 
added  in  the  entrance  area  and  on  the 
south  side.  There  would  be  some 


expansion  of  existing  uses  in  the 
original  Old  Park  area,  with  modest 
expansion  of  uses  in  the  park  additions 
and  preserve.  There  would  be  minimal 
reductions  of  or  redistribution  of 
existing  uses  even  in  congested  areas. 
This  alternative  would  allow  additional 
types  of  use  not  presently  occurring  but 
consistent  with  laws,  regulations,  and 
management  policies.  As  types  and 
levels  of  use  increase,  so  too  would 
administrative  presence. 

Informational  meetings  and  public 
hearings  are  scheduled  in  Alaska  at  the 
following  locations:  Anchorage.  Wasilla, 
Fairbanks,  Healy,  Susitna  Valley, 
Minchumina,  and  Cantwell.  The 
specific  dates  and  times  of  the  meetings 
and  public  hearings  will  be  announced 
in  local  media. 

Dated:  February  12.  2003. 
Marcia  Blaszak, 

Acting  Regional  Director,  Alaska. 
[FR  Doc.  03^352  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731^TA-1013  (Final)] 
Saccharin  From  China 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  Februar>' 13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  D.J. 
Na  (202-708^727),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persotis  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary-at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  at 
http://edis.  usitc.gov. 
SUPPLEMENTARY  INFORMATION:  Effective 
December  27,  2002,  the  Commission 
established  a  schedule  for  the  coiviuct 
of  the  final  phase  of  the  subject       *^.- 
investigation  (68  FR  1860,  January  14. 
2003).  Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its  final 
determination  in  the  investigation  to 
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May  12  (68  PR  6885.  February  11.  2003). 
The  Commission,  therefore,  is  revising 
its  schedule  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  Requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  May  8;  the  prehearing 
conference  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  May  12,  2003; 
the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on  May 
1.  2003:  the  deadline  for  filing 
prehearing  briefs  is  May  8.  2003;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  May  15,  2003; 
the  deadline  for  filing  posthearing  briefs 
is  May  22.  2003;  the  Commission  will 
make  its  final  release  of  information  on 
June  6,  2003;  and  final  party  comments 
are  due  on  June  10.  2003. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  cited  above  and  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  invcistigatinii  is  being 
conducted  under  ciulhorily  of  title  VII  of  the 
Tariff  Act  uf  19,10;  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 

Issued:  February  14.  2003. 

By  order  of  the  (;ommi,ssion. 
Marilyn  R.  Abbott, 
Secmtary  to  thi'-  Commission. 
IFR  Dor.  0.3-4:n4  Filed  2-24-03;  8:4.'>  ami 

BILLING  CODE  702O-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  under  Review:  Application 
for  authorization  to  Issue  Health  Care 
Certificates;  form  1-905. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  17, 
2002  at  67  FR  58634.  allowing  for  a  30- 


day  public  review  and  comment  period 
on  the  proposed  revised  form.  No 
comments  were  received  on  this 
information  collection.  However,  the 
proposed  form  was  withdrawn  and 
continued  by  OMB  until  submission  of 
final  regulation. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  March  27. 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street.  NW.,  Suite 
10102,  Washington.  DC  20530: 
Attention:  Department  of  Justice  Desk 
Officer,  Room  10235. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Authorization  to  Issue 
Health  Care  Certificates. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-905.  Business  and 
Trade  Services,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 


institutions.  The  data  collected  on  this 
form  is  used  by  the  Service  to  determine 
eligibility  of  an  organization  to  issue 
certificates  to  foreign  health  care 
workers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1 0  responses  at  4  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600,  Washington,  DC 
20530. 

Dated:  February  19.  2003. 
Richard  A.  Sloan, 

Dupartment  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
Service.  , 

(PR  Doc.  03-4.15.1  Filed  2-24-03;  8:45  am] 
eiUJNO  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-Day  Notice,  of  Information 
Collection  Under  Review;  Application 
for  asylum  and  withholding  of  removal; 
form  1-589. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 


are  encouraged  and  will  be  accepted  for 
sixty  days  until  April  28,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
Overview  of  This  Information  Collection    Bureau  of  LatKjr  Statistics 


Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  421  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B. Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henrv  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  February  19,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

IFR  Doc.  03^354  Filed  2-24-03;  8:45  ami 
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DEPARTMENT  OF  LABOR 


(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  asylum  and  for 
withholding  of  removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-589.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  information  collection 
will  be  used  to  determine  whether  an 
alien  applying  for  asylum  and/ or 
withholding  of  deportation  in  the 
United  States  is  classifiable  as  a  refugee, 
and  is  eligible  to  remain  in  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  78,000  responses  at  12  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  936,000  aimual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 


Federal  Economic  Statistics  Advisory 
Committee;  Notice  of  Open  Meeting 
and  Agenda 

The  fifth  meeting  of  the  Federal 
Economic  Statistics  Advisory 
Committee  will  be  held  on  March  21, 
2003  in  the  Postal  Square  Building,  2 
Massachusetts  Avenue  NE., 
Washington,  DC. 

The  Federal  Economic  Statistics 
Advisory  Committee  is  a  technical 
committee  composed  of  economists, 
statisticians,  and  behavioral  scientists 
who  are  recognized  for  their  attainments 
and  objectivity  in  their  respective  fields. 
Committee  members  are  called  upon  to 
analyze  issues  involved  in  producing 
Fe'deral  economic  statistics  and 
recommend  practices  that  will  lead  to 
optimum  efficiency,  effectiveness,  and 
cooperation  among  the  Department  of 
Labor,  Bureau  of  Labor  Statistics  and  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  and  Bureau  of  the 
Census. 

The  meeting  will  bie  held  in  Meeting 
Rooms  1,2,  and  3  of  the  Postal  Square 
Building  Conference  Center.  The 
schedule  and  agenda  for  the  meeting  are 
as  follows: 

9:15  a.m.    Opening  Session 
9:30  a.m. 
1.  Comparison  of  expenditure 
estimates,  Consiuner  Expenditure 
Siuvey  (CE)  and  Personal 
Consumption  Expenditures  (PCE). 


2.  Comparison  of  movements  in  the 
CPI  and  PCE  price  indexes. 
11:30  a.m.     Progress  Report:  Research 

into  the  use  of  hedonics  in  the  CPI. 
1:15  p.m.    Agency  edit  procedures. 
3:15  p.m.     Benefit  usage  data  in  the 

Employment  Cost  Index  (ECl). 
4:15  p.m.     Priorities  for  future 

meetings. 
5:00  p.m.    Conclude  (approximate 

time). 

The  meeting  is  open  to  the  public. 
Any  questions  concerning  the  meeting 
should  be  directed  to  Margaret  Johnson, 
Federal  Economic  Statistics  Advisory 
Committee,  on  Area  Code  (202)  691- 
5600.  Individuals  with  disabilities,  who 
need  special  accommodations,  should 
contact  Ms.  Johnson  at  least  two  days 
prior  to  the  meeting  date. 

Signed  at  Washington.  DC  the  19th  day  of 
February  2003. 
Kathleen  P.  Utgoff, 

Commissioner  of  Labor  Statistics. 

[FR  Doc.  03^401  Filed  2-24-03;  8:45  ami 

BILUNG  CODE  4S10-24-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY- HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  24,  March  3, 

10.17,24,31,2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  24,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  February  24,  2003. 

Week  of  March  3,  2003— Tentative 

Monday,  March  3,  2003. 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Material  Safety  and 
Safeguards  (NMSS)  Programs — 
Waste  Safety  (Public  Meeting) 
(Contact:  Claudia  Seeling.  301-415- 
7243). 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov. 

2  p.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1). 

Week  of  March  10,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  10,  2003. 

Week  of  March  17,  2003— Tentative 
Thursday,  March  20,  2003. 
10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Security  and  Incident 
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Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — 
Ex.1). 

2  p.m. — Discussion  of  Management 
Issues  (Closed — Ex.  2). 

Week  of  March  24.  2003— Tentative 

Thursday.  March  27.  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Regulatory  Research  (RES) 
Programs,  Performance,  and  Plans. 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov. 

Week  of  March  31.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  31,  2003. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1615. 

•  •        *  '     *        * 

Additional  Information:  By  a  vote  of 
5-0  on  February  13,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "  AffiriQation  of  Pacific  Gas  and 
Electric  Co.  (Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2),  Docket  Nos. 
50-275-LT,  50-323-LT,  •  be  held  on 
February  14.  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.htmi 

•  «        *         *         • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
received  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  diicvv@nrc.gov. 

Dated:  February  20.  2003. 

David  Louis  Gamberoni. 

Technical  Coordinator,  Office  of  the 
Secretary. 

|FR  Doc.  03-45.32  Filed  2-21-03;  12:55  pm) 

BILLING  COOe  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  New  York  Stock 
Exchange,  Inc.  (Cabot  Industrial 
Properties,  L.P.,  7.125%  Redeemable 
Notes  (due  2003))  File  No.  1-14979 

February  19.  2003. 

Cabot  Industrial  Properties,  L.P.,  a 
limited  partnership  under  the  laws  of 
the  State  of  Delaware  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act  ") '  and  Rule  12d2-2(d) 
thereunder,-  to  withdraw  its  7.125% 
Redeemable  Notes  (due  2004) 
("Security"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

Cabot  Industrial  Trust,  the  sole 
General  Partner  of  the  Issuer  ("Sole 
Partner")  approved  resolutions  on 
February  12,  2003  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
NYSE.  In  making  its  decision  to 
withdraw  the  Issuer's  Security  from  the 
Exchange,  the  Sole  Partner  states  that 
pursuant  to  an  Offer  to  Purchase  and 
Consent  Solicitation  Statement  dated 
January  15,  2003,  the  Issuer  has  offered 
to  repurchase  all  of  the  outstanding 
Security  and  has  solicited  the  consent  of 
the  holders  of  the  Security  to  certain     . 
amendments  to  the  indenture  under 
which  the  Security  was  issued.  As  of 
January  29.  2003,  the  Issuer  had 
received  consents  sufficient  to  amend 
the  indenture  and  had  received  valid 
tenders  for  98.13%  of  the  aggregate 
outstanding  principal  amount  of  the 
Security.  The  Issuer  states  that  once  the 
offer  is  successfully  consummated,  the 
Issuer  expects  there  to  be  few  or  no 
remaining  holders  of  the  Security. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
NYSE  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the, 
Security's  withdrawal  from  listing  on 
the  NYSE  and  from  registration  under 
Section  12(b)  of  the  Act '  and  shall  hot 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act.* 

Any  interested  person  may.  on  or 
before  March  14,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 


Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Kalz, 
Semtary. 

|FR  Doc.  0.3-4358  Filed  2-24-03;  8:45  am] 
BILLING  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  The  Boston  Stock 
Exchange,  Inc.  (Chiquita  Brands 
International,  Inc.,  Common  Stock,  $.01 
par  value,  (ttte  "Old  Common  Stock"  in 
existence  through  March  19,  2002))  File 
No.  1-10550 

February  19.  2003. 

Chiquita  Brands  International.  Inc..  a 
New  Jersey  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  12d2-2(d) 
thereunder.2  to  withdraw  its  $.01  par 
value,  (the  "Old  Common  Stock"  in 
existence  through  March  19,  2002) 
("Security"),  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Fnc.  ("BSE"  or  "Exchange"). 

On  February  13,  2002.  the  Board  of 
Directors  ("Board")  of  the  Issuer 
approved  resolutions  to  withdraw  the 
Seciu-ity  from  listing  on  the  Exchange. 
The  Board  states  that  the  following 
reasons  factored  into  its  decision  to 
withdraw  the  Security  from  the  BSE:  (i) 
The  Security  has  not  traded  on  the  BSE 
since  March  19,  2002.  on  which  date  the 
Issuer  emerged  from  a  reorganization 
under  Chapter  11  of  the  United  States 
bankruptcy  laws,  and  in  connection 
with  the  reorganization,  canceled  all  of 
its  seciuities  outstanding  prior  to  the 
effectiveness  of  the  reorganization  and 
issued  new  common  stock  (the  "New 
Conunon  Stock")  and  other  securities  to 


certain  investors;  (ii)  the  New  Common 
Stock  has  been  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  since 
March  19.  2002;  and  (iii)  the  Issuer 
sought  to  simplify  its  operations,  and 
determined  to  maintain  listing  of  the 
New  Common  Stock  only  on  the  NYSE. 
The  Issuer  notes  that  the  New  Common 
Stock  is  not  listed  on  the  BSE  and  only 
trades  on  the  Exchange  on  an  unlisted 
trading  privileges  basis. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
BSE  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  BSE  and  from  registration  under 
Section  12(b)  of  the  Act »  and  shall  not 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act.^ 

Any  interested  person  may.  on  or 
before  March  14.  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Conunission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-4359  Filed  2-24-03;  8:45  am] 
BILLING  COOE  a01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47374;  File  No.  SR-Amex- 
2002-102] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  to 
Create  a  New  Percentage  Order  Type 
to  be  Called  'Immediate  Execution  or 
Cancel  Election" 

February  19,  2003. 
I.  Introduction 

On  December  10,  2002,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities ' 


and  Exchange  Commission  ("SEC"  or  - 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  its  Rule  131  to  create  a  new 
percentage  order  type  to  be  called 
Immediate  Execution  or  Cancel 
Election.  The  proposed  rule  change  was 
published  for  public  comment  in  the 
Federal  Register  on  January  17.  2003.' 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

Currently.  Amex  Rule  131  provides 
for  three  types  of  percentage  orders: 
straight  limit,  last  sale,  and  "buy  minus/ 
sell  plus."  The  Exchange  believes  that 
the  application  of  the  election 
provisions  does  not  meet  the  interests  of 
some  investors  placing  percentage 
orders,  particularly  last  sale  percentage 
orders.  The  Exchange  believes  that 
investors  rely  on  last  sale  percentage 
orders  as  a  way  to  trade  along  with  the 
trend  of  the  market  without  initiating 
price  changes  or  otherwise  influencing 
the  equilibrium  or  buying  and  selling 
interest.  However,  executions  may  not 
always  be  able  to  be  effected,  as  the 
market  trend  may  continue  to  move 
away  from  the  price  at  which  the  order 
may  be  executed.  In  addition,  elected 
portions  of  the  last  sale  percentage  order 
may  lag  behind  movement  of  the 
market,  which  defeats  the  investor's 
piupbse  in  entering  the  order. 

In  response,  the  Exchange  proposes  to 
amend  Amex  Rule  131  (k)  to  adopt  a 
percentage  order  type  called  Immediate 
Execution  or  Cancel  Election.  Under  the 
terms  of  the  proposal,  the  elected 
portion  of  a  percentage  order  marked 
Immediate  Execution  or  Cancel  Election 
would  be  required  to  be  executed 
immediately,  in  whole  or  in  part,  at  the 
price  of  the  electing  transaction,  or 
better.  If  the  elected  portion  cannot  be 
executed  at  that  price  or  better,  the 
election  would  be  deemed  canceled, 
and  the  unexecuted  elected  portion 
would  revert  back  to  a  percentage  order, 
subject  to  subsequent  election  or 
conversion. 

For  example,  where  an  Immediate 
Execution  or  Cancel  Election  buy 
percentage  order  for  1 .000  shares  at 
30.50  is  placed  with  the  specialist  and 
the  next  transaction  consists  of  500 
shares  at  30.25.  the  specialist  would 
elect  500  shares  and  must  inunediately 
execute  the  order  at  the  price  of  the 


electing  transaction,  30.25,  or  better.  If 
there  is  liquidity  sufficient  to  execute 
only  300  shares  at  the  price  of  the 
electing  transaction,  30.25,  or  better,  the 
specialist  would  execute  300  shares  at 
that  price,  the  election  of  the  remaining 
200  shares  would  be  canceled,  and  the 
200  shares  would  revert  back  to  an 
unelected  percentage  order.  If  instead, 
there  is  no  further  market  interest  to  sell 
at  30.25,  and  the  market  moves  away 
from  the  price  of  the  electing  transaction 
to,  for  instance,  30.^0,  the  entire 
election  would  be  canceled."  and  the 
unexecuted  elected  portion  would 
revert  back  to  a  percentage  order.  ^ 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  €  of  the 
Act  5  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'*  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,  which  requires,  among  other 
things,  that  the  Exchange's  procedures 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.^ 

The  Commission  believes  that  the 
proposed  rule  change  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fr«e  and  open  maritet  by 
providing  additional  flexibility  to 
investors  entering  percentage  orders. 
Specifically,  the  proposed  Immediate 
Execution  or  Cancel  Election  percentage 
order  should  allow  investors  to  achieve 
their  investment  goals  while  continuing 
to  limit  the  specialist's  discretion  in 
representing  such  orders.  The 
Commission  believes  that  requiring  the 
specialist  to  treat  an  election  as 
canceled,  unless  the  elected  portion  can 
be  executed  immediately  at  the  price  of 
the  electing  transaction  or  beher,  should 
ensure  that  the  investor  will  not  be 
trading  ahead  of,  nor  lagging  behind,  the 
market  when  there  is  insufficient 
interest  to  execute  the  elected  portion  of 


"  15  U.S.C.  78«d). 
M7  CFR  240.12d2-2(d). 
'15  U.S.C  78Ab). 
M5U.S.C.  78/(g). 


M7CFR200.3&-3(a)(l). 

•  15  U.S.C.  78fld). 

'  17  CFR  240.12d2-2(d). 


3  15U.S.C.  78/(b). 
*  15  U.S.C.  78Ag). 
M7CFR200.30-3(a)(l). 


>  15  U.S.C.  78s(b)(l).  't 

2  17CFR240.19b-4. 

'See  Securities  Exchange  Act  Release  No.  47177 
(January  13.  2003),  68  FR  2592. 


*  The  specialist  would  not  execute  the  order  at 
30.30.  even  though  such  an  execution  is  within  the 
maximum  limit  of  the  percentage  order  (30.50).  In 
this  regard,  an  Immediate  Execution  or  Cancel 
Election  percentage  order  is  treated  similar  to  a  last 
sale  percentage  order.  Telephone  conversation 
between  David  Fisch.  Managing  Director.  Amex.. 
and  Sapna  Patel.  Attorney.  Division  of  Market 
Regulation.  Commission,  on  )anuary  10.  2003. 

5  15  U.S.C.  78f(b). 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'15  U.S.C.  78f(b)(5). 
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the  order  at  the  price  of  the  electing 
transaction. 

The  Commission  also  believes  that  the 
proposed  approach  sets  forth  adequate 
objective  criteria  to  guide  the 
specialist's  representation  of  the  order. 
Although  the  exet:ution  of  certain 
-percentage  orders,  particularly 
percentage  orders  that  have  been 
converted  by  a  specialist,  may  present 
issues  relating  to  the  proper  amount  of 
discretion  allowed  to  the  specialist 
executing  such  orders.  Immediate 
Execution  or  Cancel  Election  percentage 
orders  do  not  raise  such  concerns. 
Specifically,  a  specialist  must  execute 
an  Immediate  Execution  or  Cancel 
Election  percentage  order  at  the 
instructed  election  price  immediately 
upon  the  occurrence  of  a  trade  at  the 
electing  price  or  better,  or  treat  th^ 
transaction  as  canceled. 

In  addition,  the  Commission  notes 
that  Amex's  proposed  Immediate 
Execution  or  Cancel  Election  percentage 
order  is  similar  to  the  Immediate 
Execution  or  Cancel  Election  percentage 
order  adopted  by  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")." 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-2002- 
i02)  is  approved. 

For  the  Commission,  by  the  Division  of 
Markbt  Regulation,  pursuant  to  delegated 
authority'" 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc:.  03^356  Filed  2-24-03;  8:45  ami 
BNJJNO  COM  MIO-OI-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47369;  File  No.  SR-CHX- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Memtiership  Dues  and  Fees 

February  14.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
30,  2003,  the  Chicago  Stock  Exchange, 


"  .SVf  NYSE  Kiile<13:  see  also  Securities  Exch><nge 
Act  Release  No.  39837  (April  8.  1998).  63  KR  18244 
(April  14.  1998)  (order  .ipproving  NYSE-97-38). 

'•ISU.S.C.  78s(b)(2). 

'"17CFR200.3O-3(a)(12). 

'ISII.S.C  78s(b)(l). 

n7CFR240.19t)-4. 


Incorporated  ("CHX"  or  "Exchange") 
filed  a  proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  bhange  is  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  CHX  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange  under  Section  19(b)(3)(A)(ii) 
of  the  Act, '  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  effective  February  1.  2003, 
to  modify  various  technology  charges 
and  establish  a  new  connectivity  fee. 
The  proposed  fee  schedule  is  available 
at  the  CHX  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with* the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
Schedule  by  revising  the  charges 
assessed  to  on-floor  member  firms  for 
the  computer  equipment  and  other 
technology'  that  the  Exchange  provides. 
In  some  cases,  these  costs  have 
decreased;  in  other  cases,  these  costs 
have  increased.*  The  Schedule  also 
contains  updated  references  to  the 
equipment  provided  by  the  Exchange 
and  combines,  in  one  list,  the 
previously  separated  charges  for 
equipment  provided  to  floor  brokers  and 


MSU.S.C.  78s(b)(3)(A)(ii). 

*  For  example,  the  fees  for  monitors  would  be 
substantially  decreased,  while  the  Exchange  would 
charge  a  higher  fee  for  soon-to-be-acquired  laser 
printers. 


to  specialists  trading  listed  and  OTC 
securities. 

In  addition  to  the  changes  to  existing 
charges,  the  Exchange  also  proposes  to 
begin  charging  a  fee  for  the  connectivity 
it  provides  its  on-floor  members  to  three 
separate  networks.  In  the  past,  these 
charges  had  been  partially  included  in 
other  fees,  such  as  those  for  monitors 
and  computers.  By  charging  separately 
for  the  connectivity  provided  to  member 
firms,  the  Exchange  can  more 
appropriately  pass  on  connectivity  costs 
directly  to  the  firms  that  receive  specific 
services. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues.  fees,  and  other  charges  among  its 
members,  issuers  and  other  persons 
using  its  facilities. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)oftheAct«and      - 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  because  it  establishes  or 
changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


■*  15  U.S.C.  78f(b)(4). 
"15U.S.C.  78s(b)(3)(A)(ii). 
M7CFR240.19b-4(f)(2). 
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change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wo-itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2003-01  and  should  be 
submitted  by  Mvch  18.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  03-4360  Filed  2-24-03;  8:45  am] 
BHJJNG  COOE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47370;  File  No.  SR-OC- 
2003-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChicago,  LLC  Relating  to  Blocic 
Trading 

February  14.  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-7  under  the  Act,^ 
notice  is  hereby  given  that  on  February 
6,  2003,  OneChicago,  LLC 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes  described  in  items  I,  II,  and  III 
below,  which  items  have  been  prepared 
by  OneChicago.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  OneChicago 
also  filed  a  written  certification  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  under  section 


5c(c)  of  the  Commodity  Exchange  Act  ^ 
on  February  5,  2003. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  is  proposing  to  reduce 
the  minimum  number  of  contracts  that 
may  be  negotiated  in  a  block  trade  from 
10,000  contracts  to  500  contracts. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change . 

OneChicago  has'prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
rv  below.  These  statements  are  set  forth 
in  sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

OneChicago  is  proposing  to  amend  its 
Block  Trade  Policy  to  reduce  the 
minimum  number  of  contracts  that  may 
be  negotiated  in  a  block  trade  to  500 
contracts.  OneChicago  rule  417  permits 
block  trade  transactions  that  are  "for  at 
least  the  minimum  number  of  Contracts 
as  will  from  time  to  time  be  specified  by 
the  Exchange."  OneChicago's  Block 
Trade  Policy  establishes  a  minimum 
number  of  10,000  contracts  for  block 
trade  transactions.  The  proposed  rule 
change  would  amend  OneChicago's 
Block  Trade  Policy  to  permit  a 
minimum  number  of  500  contracts  for 
block  trade  transactions. 

OneChicago  believes  that  this  change 
is  appropriate  for  competitive  purposes. 

2.  Statutory  Basis 

OneChicago  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act*  in  that  it 
promotes  competition,  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
The  proposed  rule  change  will  permit 
OneChicago  to  better  compete  with 
other  security  futures  markets. 
OneChicago  also  believes  that  the 
proposed  rule  change  will  also  promote 
just  and  equitable  principles  of  trade 
and  protect  investors  by  providing  a 
prudent  level  of  minimum  contracts  for 


•17CFR200.3a-3(a)(12). 
>  15  U.S.C.  78s(b)(7). 
2  17CFR240.19b-7. 


block  trade  transactions  for  those 
sophisticated  persons  and  professionals 
that  are  permitted  to  enter  into  these 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  a 
negative  impact  on  competition.  In  fact, 
OneChicago  beUeves  that  the  proposed 
rule  change  will  promote  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  no 
comments  have  been  received  on  the 
proposed  rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commissioni  after 
consultation  with  the  CFTC,  may 
simimarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.5 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the  - 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 


3  7  U.S.C.  7a-2(c). 
« 15  U.S.C.  78f(bH5). 


515U.S.C.  78s(b)(l). 
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[http://wwwsec.gov).  All  submissions 
should  refer  to  File  No.  SR-OC-2003-02 
and  should  be  submitted  by  March  18. 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  0:i-43f>l  Filed  2-24-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47373;  File  No.  SR-Phlx- 
2002-76) 

SeH-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Certain 
Rules  Governing  Participation  In 
Crossing  Transactions  Effected  on  the 
Exchange 

February  19.  2003. 

On  November  21.  2002,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rale  change  to 
amend  certain  Phlx  Rules  governing 
participation  in  crossing  transactions 
effected  on  the  Exchange.  Specifically, 
the  Phlx  proposes  to  amend  Phlx  Rule 
126,  adding  Supplementary  Material  (h) 
instituting  an  alternative  procedure  for 
crossing  certain  orders  of  10,000  shares 
or  greater  (the  "Alternative  Procedure"). 
In  addition,  the  Phlx  proposes  to  amend 
Phlx  Rule  229B.  to  allow  specialists  and 
floor  brokers  on  the  Exchange's  equity 
floor  to  take  advantage  of  the 
Alternative  Procedures  electronically. 
The  proposed  rule  change,  as  amended, 
was  published  for  notice  and  comment 
in  the  Federal  Register  on  January  15, 
2003. '  The  Commission  received  no 
comments  on  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange'*  and,  in  particular,  the 


» 17  CFR  200.30-3(a)(75). 

M5U.S.C.  78s(b)(l). 

»  17  CFR  240.1 9t)-4. 

^Securities  Exchange  Act  (Release  No.  47140 
Oanuary  8.  2003).  68  FK  2098. 

''  In  approving  this  proposed  rule  change,  the 
Ckimmission  has  considered  the  proposed  rule's 
impact  on  efRciencv.  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 


requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  ^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Exchange  is  concerned  that  in  a 
decimal  pricing  environment  a  portion 
of  the  crossing  business  and 
corresponding  Exchange  voluine  could 
evaporate  unless  memt)ers  and  their 
customers  receive  the  protection  offered 
by  the  Alternative  Procedures.  The 
Commission  believes  that  the 
Alternative  Procedures  strike  a  balance 
of  interests  of  those  members  who  are 
impacted  by  crossing  transactions. 
Members  attempting  to  execute  crosses 
for  their  customers  may  be  interested, 
on  behalf  of  their  customers,  in 
obtaining  a  rapid  execution  of  their 
order  at  a  single  price.  Members 
submitting  Updated  Quotations  may  be 
interested  in  executing  against  with  a 
portion  of  one  side  or  the  other  of  the 
cross  because  they  see  this  as  a 
favorable  trade.  The  Commission  finds 
that  the  proposal  appears  to  be 
reasonably  designed  to  allow  both 
interests  to  be  fulfilled  by  streamlining 
the  crossing  procedures  while  retaining 
the  right  of  members  to  represent  their 
best  bid  or  offer  through  their  response 
to  the  request  for  an  Updated  Quotation. 
The  Commission  also  finds  that  the 
proposal  protects  the  priority  of  agency 
orders  by  requiring  that  in  no  event 
shall  an  agency  order  in  the  book, 
having  time  priority,  remain  unexecuted 
after  any  other  order  at  its  price  has 
been  effected. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act«,  that  the 
proposed  rule  change,  as  amended  (SR- 
Amex-2002-76),  be,  and  heyeby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  0.3-4357  Filed  2-24-03;  8:45  am) 

BILUNG  CODE  M10-01-P 


=  15  U.S.C.  78f. 
» 15  U.S.C.  78f(b). 
'15U.S.C.  78f(b)(5). 
» 15  U.S.C.  78s(b)(2). 
»17CFR200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Notice  No.  4263] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesday,  March 
4,  2003,  in  Room  6319,  at  U.S.  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW.,  Washington,  DC  20593-0001.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  46th  session  of  the  Subcommittee  on 
Ship  Design  and  Equipment  (DE  46)  of 
the  International  Maritime  Organization 
(IMO)  scheduled  for  March  10-19,  2003, 
at  IMO  Headquarters  in  London, 
England. 

Items  of  particular  interest  on  the  DE 
46  agenda  are:  Revision  of  resolutions 
MEPC.60(33)  and  A.586{14)  regarding 
pollution  prevention  equipment; 
interpretations  to  the  2000  High  Speed 
Craft  Code;  safety  aspects  of  ballast 
water  management;  amendments  to 
SOLAS  requirements  on  electrical 
installations;  amendments  to  resolution 
A,744(18)  regarding  guidelines  on  the 
enhanced  program  of  inspections  during 
surveys  of  bulk  carriers  and  oil  tankers; 
large  passenger  ship  safety;  review  of 
fast  rescue  boat  and  means  of  rescue 
requirements;  performaace  testing  and 
approval  standards  for  SOLAS  personal 
life-saving  appliances;  protection  of 
pump-rooms  of  tankers  and  access  to 
shore-based  computer  programs  for 
salvage  operations;  guidelines  under 
MARPOL  Annex  VI  on  prevention  of  air 
pollution  from  ships  to  specifically 
address  on-board  NOx  monitoring  and 
recording  devices;  and  numerous 
matters  related  to  bulk  carriers. 

IMO  works  to  develop  international 
agreements,  guidelines,  and  standards 
for  the  marine  industry.  In  most  cases, 
these  form  the  basis  for  class  society 
rules  and  national  standards/ 
regulations.  Open  meetings  of  the  SHC 
support  the  U.S.  Representatives  to  the 
IMO  in  developing  the  U.S.  position  on 
those  issues  raised  at  the  IMO 
Subcommittee  meetings.  This  open 
meeting  serves  as  an  excellent  forum  for 
the  public.  Persons  are  encouraged  to 
attend  to  participate  in  the  development 
of  the  U.S.  positions  on  issues  affecting 
your  maritime  industry  at  DE  46  and  to 
remain  abreast  of  all  activities  ongoing 
within  the  IMO.  Members  of  the  public 
may  attend  this  meeting  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  please  contact  Mr.  Wayne 
Lundy,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington.  DC  20593-OOQl;  e-mail 
wlundy@comdt.uscg.mil,  telephone 
(202) 267-0024. 
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Dated:  February  11,  2003. 
Frederick ).  Kenney. 

Executive  Secretary,  Shipping  Coordinating 
Committee,  Department  of  State. 
(FR  Doc.  03-4362  Filed  2-24-03;  8:45  am] 
BILUNG  COOE  4710-07-P 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Notice  4283] 

Extension  of  t\\e  Restriction  on  ttie  Use 
of  United  States  Passports  for  Travel 
To,  In  or  Through  Iraq 

On  February  1, 1991.  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(2)  and  (a)(3),  all  United  States 
passports,  with  certain  exceptions,  were 
declared  invalid  for  travel  to,  in,  or 
through  Iraq  unless  specifically 
validated  for  such  travel.  The  restriction 
was  originally  imposed  on  the  grounds 
that  (1)  armed  hostilities  then  were 
taking  place  in  Iraq  and  Kuwait  and  (2) 
there  was  an  imminent  danger  to  the 
safety  of  United  States  travelers  to  Iraq. 
American  citizens  then  residing  inlraq 
and  American  professional  reporters 
and  journalists  on  assigiunent  there 
were  exempted  from  the  restriction  on 
the  grounds  that  such  exemptions  were 
in  the  national  interest.  The  restriction 
has  been  extended  for  additional  one- 
year  periods  since  then,  and  was  last 
extended  through  February  25,  2003. 

Conditions  in  Iraq  remain  hazardous 
for  Americans.  In  an  effort  to  compel 
Iraq  to  fulfill  its  obligations  under  UN 
Security  Council  resolutions,  the  United 
Nation  has  initiated  an  intensive 
inspections  program.  Mounting  tensions 
between  the  Iraqi  regime  and  the 
international  conununity  create  an 
increasingly  hazardous  atmosphere  for 
Americans  in  Iraq.  If  hostilities  were  to 
break  out,  the  risk  to  Americans  would 
be  grave.  The  Iraqi  regime  has  in  the 
past  demonstrated  a  willingness  to  use 
violence  and  intimidation  against 
foreigners  to  pursue  its  foreign  policy 
goals,  and  we  believe  it  remains 
prepared  to  do  so  in  the  future.      *■ 

At  the  outbreak  of  the  Gulf  War,  the 
Iraqi  regime  took  private  citizens, 
including  Americans,  hostage  and 
forced  them  to  serve  as  "human 
shields"  at  strategic  sites  throughout 
Iraq.  The  Iraqi  government  has  long 
asserted  that  it  cannot  ensure  the  safety 
of  U.S.  citizen  United  Nations 
humanitarian  workers  in  Iraq, 
prompting  the  United  Nations  to  remove 
them.  Iraq  regularly  fires  anti-aircraft 
artillery  and  surface-to-air  missiles  at 


U.S.  and  coalition  aircraft  patrolling  the 
no-fly  ones  over  northern  and  southern 
Iraq,  and  regularly  illuminates  U.S.  and 
codition  aircraft  with  target-acquisition 
radar. 

The  tactics  Iraq  uses  in  the  repression 
of  its  own  civilian  population  creates  a 
high  risk  to  innocent  bystanders.  In 
addition,  U.S.  citizens  and  other 
foreigners  working  inside  Kuwait  near 
the  Iraqi  borders  have  been  detained  by 
Iraqi  authorities  in  the  past  and 
sentenced  to  lengthy  jail  terms  for 
alleged  illegal  entry  into  the  country. 
Although  our  interests  are  represented 
by  the  Embassy  of  Poland  in  Baghdad, 
its  ability  to  obtain  consular  access  to 
detained  U.S.  citizens  and  to  perform 
emergency  services  is  constrained.  In 
light  of  these  circumstances,  and 
pursuant  to  the  authorities  set  forth  in 
22  U.S.C.  211a,  Executive  Order  11295, 
and  22  CFR  51.73, 1  have  determined 
that  Iraq  continues  to  be  a  coimtry 
where  "there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travellers". 

Accordingly,  United  States  passports 
shall  continue  to  be  invalid  for  travel  to, 
in  or  through  Iraq  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State.  This 
restriction  on  the  validity  of  U.S. 
passports  for  travel  to,  in  or  through  Iraq 
shall  not  apply  to  and  journalists  on 
assigiunent  there. 

The  Public  Notice  shall  be  effective 
ft-om  the  date  it  is  published  in  the 
Federal  Register  and  shall  expire  at 
midnight  on  February  25,  2004,  unless 
sooner  extended  or  revoked  by  Public 
Notice. 

Dated :  February  1 2 ,  2003 . 
Colin  L.  Powell, 

Secretary  of  State.  Department  of  State. 
[FR  Doc.  03-4105  Filed  2-24-03;  8:45  am] 
BILUNG  COOe  4710-10-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Request  for  Public  Comment 
Regarding  Andean  Trade  Promotion 
and  Drug  Eradication  Act  (ATPDEA) 
Beneficiary  Countries 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  compliance  with  section 
203(f)  of  the  Andean  Trade  Preference 
Act  (ATPA)  (19  U.S.C.  3201),  as 
amended  by  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA),  the  Office  of  the  United 
States  Trade  Representative  (USTR)  is 


requesting  the  views  of  interested 
parties  on  whether  the  countries 
designated  as  ATPDEA  beneficiary 
countries  in  Presidential  Proclamation 
7616  of  October  31,  2002,  are  meeting 
the  eligibility  criteria  provided  for  in 
section  204(b)(6)(B)  of  the  ATPA,  as 
amended  by  the  ATPDEA. 
DATES:  Public  comments  are  due  at 
USTR  no  later  than  5  p.m..  March  27, 
2002. 

ADDRESSES:  Submissions  by  mail  or 
express  delivery:  Public  Reading  Room, 
ATTN:  ATPDEA  Beneficiary  Countries, 
Office  of  the  United  States  Trade 
Representative,  1724  F  Street,  Room 
F12P1.  NW..  Washington,  DC  20508. 
Submissions  by  electronic  mail: 
FR0030@ustr.gov.  See  requirements  for 
submissions  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bennett  Harman.  Office  of  the  Americas. 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW., 
Room  523,  Washington,  DC  20508.  The 
telephone  number  is  (202)  395-5190. 
SUPPLEMENTARY  INFORMATION:  Signed 
into  law  on  August  6,  2002,  the  Trade 
Act  of  2002  contains,  in  title  XXXI, 
provisions  for  enhanced  ^trade  benefits 
for  eligible  Andean  countries.  Titled  the 
"Andean  Trade  Promotion  and  Drug 
Eradication  Act"  (ATPDEA).  the 
ATPDEA  renews  the  Andean  Trade 
Preference  Act  (ATPA),  and  amends  the 
ATPA  to  provide  preferential  treatment        \ 
for  certain  products  previously 
excluded  from  such  treatment.  In 
Presidential  Proclamation  7616  of  ' 

October  31,  2002,  the  President 
designated  Bolivia,  Colombia,  Ecuador 
and  Peru  as  ATPDEA  beneficiary 
countries.  Section  203(f)  of  the  ATPA. 
as  amended  by  the  ATPDEA.  requires 
the  USTR,  not  later  than  April  30,  2003, 
to  submit  to  Congress  a  report  on  the 
operation  of  the  ATPA.  Section  203(f)(2) 
requires  USTR,  before  submitting  such 
report,  to  request  comments  on  whether 
beneficiary  countries  are  meeting  the 
criteria  listed  in  section  204(6)(B).  USTR 
refers  interested  parties  to  thfe  Federal 
Register  notice  published  on  August  15. 
2002  (67  FR  53379).  for  a  full  list  of 
section  204(6)(B)'s  eligibility  criteria. 

Submitting  Comments:  Comments,  in 
English,  may  be  submitted  by  mail, 
express  deliver>'  service,  or  e-mail  (to 
FR0030@ustr.gov).  It  is  strongly 
recommended  that  comments  submitted 
by  mail  or  express  delivery  service  also 
be  sent  by  e-mail.  Persons  making 
submissions  Tjy  e-mail  should  use  the 
following  subject  line:  "ATPDEA 
Beneficiary  Countries".  Documents 
should  be  submitted  as  either 
WordPerfect,  MSWord,  or  text  (.TXTV      , 
files.  Supporting  documentation 
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submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel.  For 
any  document  containing  business 
confidential  information  submitted 
electronically,  the  fde  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
nie  name  of  the  public  version  should 
begin  with  the  characters  "P-".  The  "P- 
"  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
■  letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  fde  as  the  submission  itself,  and 
not  as  separate  fdes.  Persons  submitting 
written  comments  by  mail  or  express 
delivery  service  should  provide  20 
copies. 

Written  comments,  notices  of 
testimony,  and  testimony  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  "top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  may  be 
made  by  calling  (202)  395-6186. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

Regina  Vargo, 

Assistant  United  States  Trade  Representative 
for  the  Americas. 

|FR  Doc.  ().<-4,3ni  Filed  2-24-03;  B:45  ami 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-200a-14494] 

National  Offshore  Safety  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT.  * 

ACTION:  Notice  of  meeting. 


Summary:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  issues  relating  to 
offshore  safety  and  security.  The 
meeting  will  be  open  to  the  public. 
DATES:  NOSAC  will  meet  on  Thursday. 
April  3,  2003,  from  9  a.m.  to  3  p.m.  The 
meeting  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  March  20,  2003.  Requests  to  have 
a  copy  of  your  material  distributed  to 
e'ach  member  of  the  committee  should 
reach  the  Coast  Guard  on  or  before 
March  20,  2003. 

ADDRESSES:  NOSAC  will  meet  in  room 
2415,  of  the  Coast  Guard  Headquarters 
BIdg,  2100  Second  Street,  SW., 
Washington.  DC.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Captain  M.  W.  Brown,  Executive 
Director  of  NOSAC,  Commandant  (G- 
MSO),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001.  This  notice  is  available 
on  the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  M.  W.  Brown,  Executive 
Director  of  NOSAC.  or  Mr.  Jim  Magill, 
Assistant  to  the  Executive  Director, 
telephone  202-267-0214.  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

National  Offshore  Safety  Advisory 
Cnmmittee.  Tbe  agenda  includes  the 
following: 

(1)  Report  on  issues  concerning  the 
International  Maritime  Organization  and 
the  International  Organization  for 
Standardization. 

(2)  Report  by  the  Coast  Guard  on 
meetings  held  and  plans  to  develop 
maritime  and  offshore  security  rules. 

(3)  Report  from  Offshore  Security 
Subcommittee  and  discussion  of  any 
recommendations  to  the  Coast  Guard 
regarding  security  r^ulations. 

(4)  Report  from  Liftboat 
Subcommittee. 

(5)  Report  from  Task  Force  on 
development  and  implementation  of  the 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers  (STCW) 
Convention  for  offshore  supply  vessels 
(OSVs). 

(6)  Progress  report  from  the 
Subcommittee  on  Pipeline-Free 
Anchorages. 

(7)  MMS  presentation  on  the  use  of 
their  pipeline  database  for  the  Gulf  of 
Mexico. 

(8)  Revision  of  33  CFR  subchapter  N, 
Outer  Continental  Shelf  activities.         t 


(9)  Status  report  on  Coast  Guard/ 
Minerals  Management  Service 
Inspection  of  Fixed  Facilities. 

(10)  Update  on  Coast  Guard  Initiatives 
on  Crew  Fatigue. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Executive 
Director  no  later  than  March  20,  2003. 
Written  material  for  distribution  at  the 
meeting  should  reach  the  Coast  Guard 
no  later  than  March  20,  2003.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  25  copies  to  the  Executive 
Director  (see  ADDRESSES)  no  later  than 
March  20,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  telephone  the  Executive 
Director  at  202-267-0214  as  soon  as 
possible. 

Dated:  February  1.1.  2003. 
Howard  L.  Hime, 

Acting  Din^ctor  of  Standards.  Marine  Safety. 
Security  G-  Environment  Protection. 

|FR  Doc.  03-4409  Filed  2-24-03:  8:45  ami 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(03-O6-C-00-SLC)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Salt  Laice  City 
International  Airport,  Submitted  by  the 
Salt  Lake  City  Department  of  Airports, 
Salt  Lake  City,  Utah 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Salt  Lake  City  International 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviatipn  Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before'March  27,  2003. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  E.  Wiechmann, 
Manager,  Denver  Airports  District 
Office,  DEN-ADO,  Federal  Aviation 
Administration,  26805  East  68th 
Avenue,  Suite  224,  Denver,  Colorado 
80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
L.  Campbell,  Executive  Director,  at  the 
following  address:  Salt  Lake  City 
Department  of  Airports,  776  N. 
Terminal  Dr.,  TUI,  Suite  250.  Salt  Lake 
City,  Utah  84122. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Salt  Lake  City 
International  Airport,  under  section 
158.23of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Schaffer,  (303)  342-1258, 
26805  East  68th  Avenue,  Suite  224, 
Denver,  Colorado  80249.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  03-06-C- 
00-SLC  to  impose  and  use  PFC  revenue 
at  Salt  Lake  City  International  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  February  12,  2003,  the  FAA 
determined  that  the  application,  to 
impose  and  use  the  revenue  from  a  PFC, 
submitted  by  the  Salt  Lake  City 
Department  of  Airports,  Salt  Lake  City, 
Utah,  was  substantially  complete  within 
the  requirements  of'section  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  13,  2003. 

The  following  is  a  brief  overview  olf 
the  application. 

Level  of  tbe  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
October  31,2003. 

Proposed  charge  expiration  date:  May 
31,2004. 

Total  requested  for  use  approval: 
$22,231,100. 

Brief  description  of  proposed  project: 
Taxiway  H  Pavement  Reconstruction 
(H2-H4);  Runway  16L/34R  Overlay; 
North  Support  Tunnel  Road 
Rehabilitation;  Taxiway  P  Extension; 
Security  Improvement  Projects; 
Terminal  Unit  1  Bag  Carousel 
Modifications;  Terminal  Access  Road 
Reconfigiu-ation:  Maintenance/ Airfield 
Equipment. 

Class  or  classes  of  air  carrier  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's:  all  air  taxi/ 


conunercial  operators  filing  or  required 
to  file  FAA  Form  1 800-3 1 . 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue, 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  tbe  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Salt  Lake  City 
International  Airport. 

Issued  in  Renton,  Washington  on  February 
12,  2003. 
David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

(FR  Doc.  03-4328  Filed  2-24-03;  8:45  am] 
BILUNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-ILM  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Wilmington 
International  Airport,  Wilmington,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  nde  on 


application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  tb  impose  and  use  the 
revenue  from  a  PFC  at  Wilmington 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1^90)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  27,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Avenue.  Suite  2-260, 
College  Park,  GA  30337. 

In  addition,  one  copy  of  any 
conunents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jon  W. 
Rosborough,  Airport  Director,  of  the 
New  Hanover  County  Airport  Authority 
at  the  following  address:  1740  Airport 
Boulevard.  Wilmington,  NC  28405. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  New 
Hanover  County  Airport  Authority 
under  section  158.13  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine,  Program  Manager, 
Atianta  Airports  District  Office.  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  Georgia  30337  (404)  305-7148. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Wilmington  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  12,  2003,  tbe  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  New  Hanover  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  21,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-04-C-OO- 
ILM. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1,2007. 

Proposed  charge  expiration  date: 
April  1,  2018. 

Total  estimated  net  PFC  revenue: 
$12,985,648. 

Brief  description  of  proposed 
project(s): 

Impose  Only: 

Install  Instrument  Landing  System. 
Impose  and  Use: 
Rehabilitate  Terminal:  Constriict  New 
Customs  Facility;  Update  Master 
Plan;  Runway  35  Approach 
Clearing;  PFC  Administrative  Costs; 
Rehabilitate  Runway  and  Taxiway 
(Runway  6-24,  Runway  17-35, 
Taxiway  A,  and  Taxiway  B);  Land 
Acquisition;  Construct  Airfield 
Retention  Pond;  Construct  De-icing 
Retention  System. 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non- 
scheduled/on-demand  air  taxi  operators 
(ATCO)  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
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and  other  documents  germane  to  the 
application  in  person  at  the  New 
Hanover  County  Airport  Authority. 

Issued  in  College  Park,  Georgia  on 
February  12,  2003. 
Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
-  Southern  Region. 
(FR  Doc.  03^326  Filed  2-24-03;  &45  ami 

BHXING  CODE  4giO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Proposed  Policy  Statement  No.  ANE-2000- 
33.87-R31 

Policy  for  14  CFR  33.87,  Endurance 
Test 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  for  14 
CFR  33.87,  endurance  test.  This 
proposed  policy  would  revise  the 
current  policy  to  provide  guidance  for 
demonstrating  a  2-minute  gas 
temperature  limit  within  the  5-minute 
time  limit  associated  with  the  takeoff 
power  or  thrust  rating. 
DATES:  Comments  must  be  received  by 
April  30,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Grant,  FAA,  Engine  and  Propeller 
Standards  Staff,  ANE-110.  12  New 
England  Executive  Parle,  Burlington,  MA 
01803;  e-mail:  karen.m.grant@faa.gov: 
telephone;  (781)  238-7119;  fax:  (781) 
238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  Internet  at  the  following 
address :  h ttp  -.//www.airweb.faa  .gov/rgl. 
If  you  do  not  have  access  to  the  Internet, 
you  may  request  a  copy  by  contacting 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  invites 
interested  parties  to  comment  on  the 
proposed  policy.  Comments  should 
identify  the  subject  of  the  proposed 
policy  and  be  submitted  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  FAA  will 
consider  all  comments  received  by  the 
closing  date  before  issuing  the  final 
policy. 


Background 

The  proposed  policy  statement  would 
supersede  FAA  policy  number  2000- 
33.87-R2,  issued  April  21,  2000.  The 
intent  of  this  proposed  policy  is  to 
establish  a  uniform  approach  for 
•  Aircraft  CertiHcation  Offices  (ACOs)  to 
evaluate  and  approve  a  2-minute  gas 
temperature  limit  caused  by  thermal 
mismatch  of  engine  hardware  or  flight 
conditions  during  acceleration  to  takeoff 
power.  The  FAA  has  revised  this  policy 
to  provide  guidance  for  demonstrating  a 
2-minute  gas  temperature  limit  within 
the  5-minute  time  limit  associated  with 
the  takeoff  power  or  thrust  rating.  The 
proposed  policy  would  not  establish 
new  requirements. 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
February  12,  2003. 
Francis  A.  Favara, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  0.3-4325  Filed  2-24-03;  8:45  am) 
BtLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-03-1 17-09] 

Guidance  for  Demonstration  of 
System,  Hardware,  and  Software 
Development  Assurance  Levels  on 
Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on 
guidance  for  demonstration  of  software, 
hardware,  and  software  development 
assurance  levels  on  transport  category 
airplanes. 

DATES:  Send  your  comments  on  or 
before  March  27,  2003. 

ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Linh 
Le,  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Transport  Standards  Staff,  Safety 
Management  Branch,  ANM-117,  1601 
Lind  Avenue,  SW.,  Renton,  WA  98055- 
4056;  telephone  (425)  227-1105;  fax 
(425)  227-1100;  e-mail:  linh.Ie@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOR* 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
yoiu-  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-1 17- 
09." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  clarifies  FAA    . 
certification  policy  on  determination  of 
system  development  assurance  levels, 
hardware  design  assurance  levels,  and 
software  levels  for  transport  category 
airplanes. 

Issued  in  Renton,  Washington,  on  February 
13.2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servic^. 
|FR  Doc.  03-4327  Filed  2-24-03;  8:45  am] 
BOliNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2002-12423] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  final  disposition. 

SUMMARY:  The  FMCSA  announces  its 
decision  to  exempt  Mr.  Jerry  W.  Parker 
ft-om  the  vision  requirement  in  the 
Federal  Motor  Carrier  Safety 


Regulations  (FMCSRs).  The  FMCSA  is 
deferring  its  decision  regarding  Mr. 
Parker's  qualification  under  the  Federal 
alternative  physical  qualification 
standards  for  loss  of  limbs  until  he 
obtains  a  prosthetic  device,  becomes 
proficient  in  using  the  device,  and 
completes  the  Skill  Performance 
Evaluation  (SPE)  certification  process. 
Although  Mr.  Parker  is  exempted  from 
the  vision  requirements,  he  may  not 
operate  a  commercial  vehicle  in 
interstate  commerce  until  he  meets  the 
physical  qualification  standard  for  the 
loss  of  limbs,  and  this  agency  issues  a 
SPE  certificate. 
DATES:  February  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision  exemption 
in  this  notice,  you  may  contact  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  You  may 
see  all  the  comments  online  through  the 
Document  Management  System  (DMS) 
at:  http://dmses.dot.gov. 

Background 

On  August  22,  2002,  the  FMCSA 
published  a  notice  of  applications  (67 
FR  54525)  requesting  comments  on  Mr. 
Parker's  request  for  an  exemption  fi-om 
the  Federal  standards  for  vision  at  49 
CFR  391.41(b)(10)  and  for  the  loss  of 
limbs  at  49  CFR  391.41(b)(1).  Mr.  Parker 
does  not  meet  the  vision  requirements 
because  of  severe  vision  loss  in  his  right 
eye.  He  does  not  meet  the  physical 
qualification  requirements  for  the  loss  of 
limbs  as  he  is  missing  his  left  arm  and 
is  unable  to  demonstrate  power  grasp 
prehension  and  precision  prehension 
with  each  upper  limb  separately.  To 
operate  in  interstate  commerce,  Mr. 
Parker  must  be  granted  an  exemption 
from  the  vision  requirements  and  must 
be  granted  a  skill  performance 
evaluation  (SPE)  certificate. 

Mr.  Parker  applied  for  a  waiver  fi-om 
the  vision  requirements  in  1996  under 
criteria  established  imder  the  agency's 
former  Vision  Waiver  Program.  The 
criteria  included  a  provision  that  vision 
waiver  applicants  must  be  otherwise 
medically  qualified  under  all  other 
physical  qualification  requirements  at 
49  CFR  391.41.  When  the  agency 
discovered  that  Mr.  Parker's  left  arm 
had  been  amputated  at  the  shoulder,  it 
denied  his  application  for  a  vision 
waiver  because  the  agency  determined 
that  there  was  insufficient  evidence  to 


determine  if  someone  with  both  a  vision 
impairment  and  amputation  could 
safely  operate  a  CMV. 

Mr.  Parker  filed  a  petition  for  review 
with  the  United  States  Court  of  Appeals 
for  the  Sixth  Circuit.  The  Sixth  Circuit 
reversed  the  agency's  denial,  and 
remanded  the  case  to  the  agency  with 
instructions  to  create  a  functional 
capacity  test  consistent  with  FMCSA's 
findings  that  an  individual's  driving 
record  is  indicative  of  futiu-e 
performance  which  will  evaluate  Mr. 
Parker's  driving  skills  based  upon  his 
individual  capabilities  (/eny  IV.  Parker 
v.  United  States  Department  of 
Transportation,  207  F.  3d  359  (6th  Cir. 
2000)).  Mr.  Parker's  request  for 
regulatory  relief  is  discussed  in  detail  in 
the  August  22,  2002,  notice  (67  FR 
54525). 

In  response  to  the  Court's  decision, 
the  FMCSA  has  determined  that  Mr. 
Pju-ker's  request  for  a  vision  exemption 
will  be  considered  on  its  own  merits  as 
outlined  within  the  vision  exemption 
program  and  the  regulations  found  in  49 
CFR  part  381.  Additionally,  the  FMCSA 
will  evaluate  Mr.  Parker's  amputation 
under  the  alternative  physical 
qualification  standards  for  the  loss  of 
hmbs  found  in  49  CFR  391.41(b)(1)  and 
391.49.  In  other  words,  each  impairment 
that  would  preclude  Mr.  Parker  ftt)m 
complying  with  the  physical 
qualification  standards  would  be 
considered  and  evaluated  separately 
imder  the  agency's  process  for  granting 
or  denying  the  vision  exemption 
application  or  SPE  certificate. 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  Mr.  Parker's  application  for  a 
vision  exemption  on  its  merits  and 
made  a  determination  to  grant  the 
exemption.  The  comment  period  closed 
on  September  23,  2002.  Seven 
comments  were  received,  and  their 
contents  were  carefully  considered  by 
the  FMCSA  in  reaching  the  final 
decision  to  grant  the  exemption. 

Although  FMCSA  is  granting  Mr. 
Parker  a  vision  exemption,  this  does  not 
allow  Mr.  Parker  to  drive  in  interstate 
commerce  until  he  meets  the  alternative 
physical  qualification  standards  for  the 
loss  of  limbs  and  the  use  of  a  prosthetic 
device  as  outlined  within  49  CFR 
391.41(b)(1)  and  391.49  (SPE 
certificate). 


Deferring  Decision  on  Mr.  Parker 
Qualifying  Under  §§  391.41(b)(1)  and 
391.49 

With  today's  decision  to  grant  a  vision 
exemption,  Mr.  Parker  is  "otherwise" 
qualified  to  drive  a  commercial  motor 
vehicle,  when  he  meets  the  alternate 
physical  qualification  procedures  imder 
the  SPE  certification  program.  FMCSA 
is  deferring  making  a  decision  regarding 
Mr.  Parker's  qualification  under  the 
Federal  standards  for  loss  of  limbs  until 
he  obtains  a  prosthetic  device,  becomes 
proficient  in  using  the  device,  and 
completes  the  SPE. 

FMCSA  has  a  SPE  certification 
process  that  allows  limb-amputee  and 
limb-impairment  CMV  drivers  to 
demonstrate,  on  an  individual  basis, 
their  ability  to  operate  safely  the 
specific  vehicle  they  intend  to  drive. 
Drivers  must  be  able  to  demonstrate 
power  grasp  prehension  (the  ability  to 
hold,  cliltch,  clasp,  or  seize  the  steering 
wheel  firmly)  and  precision  prehension 
(the  ability  to  eff^ectively  turn  switches 
on  and  off  and  control  other  vehicle 
equipment  while  performing  routine 
and  emergency  driver  operations)  with 
each  upper  limb  separately 
(§  391.49(d)(3)(i)(B)).  Over  the  years, 
FMCSA  has  granted  more  than  2.000 
SPE  certificates  to  CMV  drivers 
certifying  their  capability  to  operate 
legally  and  safely  over  the  nation's 
highways. 

Based  on  the  information  provided  by 
Mr.  Parker,  he  does  not  use  a  prosthetic 
device.  Mr.  Parker  is  missing  his  left 
arm  and  is  imable  to  demonstrate  power 
grasp  prehension  and  precision 
prehension  with  each  arm  as  required 
under  the  FMCSRs.  Mr.  Parker  will  need 
to  obtain  and  wear  a  prosthetic  or 
orthotic  device,  which  enables  him  to 
demonstrate  power  grasp  and  precision 
prehension,  and  become  proficient  in 
using  the  device  before  we  are  able  to 
proceed  with  the  SPE  certification 
process.  Once  Mr.  Parker  obtains  a 
prosthetic  device  and  can  demonstrate 
power  grasp  prehension  and  precision 
prehension,  FMCSA  will  provide  him 
the  opportunity  to  demonstrate,  on  an 
individual  basis,  his  ability  to  operate 
safely  the  specific  vehicle  he  intends  to 
drive.  This  evaluation  will  include 
driving  and  non-driving  safety  related 
activities  conducted  by  an  Agency 
qualified  SPE  examiner. 

Mr.  Parker  submitted  to  a  road  test 
conducted  by  a  retired  State  Trooper. 
This  individual  is  not  certified  under 
FMCSA's  SPE  program  to  administer  an 
SPE  evaluation,  and  that  road  test  was 
not  administered  in  accordance  with  the 
regulations  found  at  49  CFR  391.49. 
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Consequently,  the  FMCSA  cannot 
accept  the  results  of  that  test. 

The  FMCSRs  provide  a  standard  set  of 
requirements  for  all  CMV  drivers  who 
wish  to,  or  who  do  operate  in  interstate 
commerce.  The  medical  standard  in  49 
CFR  391.41(b)(1),  or  the  alternative 
physical  qualiHcation  standards  for  the  ' 
loss  of  limbs  found  in  49  CFR  391.49, 
are  based  upon  identified  critical 
driving  tasks  associated  with  specific 
types  of  amputation  or  limb- 
impairments  as  outlined  by  the  Krusen 
Center  for  Research  and  Engineering  of 
the  Moss  Rehabilitation  Hospital  in 
Philadelphia,  Pennsylvania.  These 
standards  were  incorporated  into  the 
agency's  regulations  in  1985,  and 
require  a  properly  fitted  and  appropriate 
prosthesis,  the  demonstration  of 
proficient  use  of  the  prosthesis,  and  the 
requirement  of  the  use  of  the  device 
while  driving.  Under  existing  Federal 
regulations.  States  may  enforce  safety 
regulations  governing  intrastate 
operations  that  vary  from  the  Federal 
Motor  Carrier  Safety  Regulations.  The 
Motor  Carrier  Safety  Assistance  Program 
(49  CFR  part  350)  includes  tolerance 
guidelines  governing  State  oversight  of 
intrastate  commerce.  Consistent  with 
these  requirements,  the  State  of  Ohio 
has  adopted  intrastate  regulations 
governing  commercial  driver  vision 
qualifications.  Here,  the  FMCSA  must 
assure  all  other  States,  in  which  Mr. 
Parker  might  operate,  that  he  is  fully 
qualified  under  the  Federal  regulations. 
We  are  unable  to  reach  that  conclusion 
at  this  time,  but  we  stand  ready  to 
immediately  proceed  with  the  SPE 
evaluation  process  when  Mr.  Parker 
obtains  a  prosthesis  and  can 
demonstrate  the  adequate  use  of  that 
device  in  accordance  with  the 
alternative  physical  qualification 
standards. 

Vision  and  Driving  Experience  of  the 
Applicant 

The  vision  requirement  in  the 
FMCSRs  provides: 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391.41(b)(10)). 


Beginning  in  1992,  the  Federal 
Highway  Administration  (FHWA)  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  most  recent 
vision  medical  panel  recommends 
changing  the  field  of  vision  standard 
from  70°  to  120°,  while  leaving  the 
visual  acuity  standard  unchanged.  [See 
Frank  C.  Berson,  M.D.,  Mark  C. 
Kuperwaser,  M.D.,  Lloyd  Paul  Aiello, 
M.D.,  and  James  W.  Rosenberg,  M.D., 
"Visual  Requirements  and  Commercial 
Drivers,  "  October  16. 1998,  filed  in  the 
docket.  FHWA-98-4334.)  The  panel's 
conclusion  supported  the  FMCSA's  (and 
previously  the  FHWA's)  view  that  the 
present  standard  is  reasonable  and 
necessary  as  a  general  standard  to 
ensure  highway  safety.  The  FMCSA  also 
recognizes  that  some  drivers  do  not 
meet  the  vision  standard,  but  have 
adapted  their  driving  to  accommodate 
their  vision  limitation  and  demonstrated 
their  ability  to  drive  safely. 

Mr.  Parker  falls  into  this  category.  He 
is  unable  to  meet  the  vision  standard  in 
his  right  eye  because  of  a  congenital  eye 
condition  known  as  Coats  disease. 
However,  he  has  corrected  vision  of  20/ 
20  in  his  left  eye  and,  in  a  doctor's 
opinion,  has  sufficient  vision  to  perform 
all  the  tasks  necessary  to  operate  a  CMV. 
The  doctor's  opinion  is  supported  by 
the  applicant's  possession  of  valid 
commercial  driver's  license  (CDL)  to 
operate  CMVs  in  intrastate  commerce. 
Before  issuing  CDLs,  States  subject 
drivers  to  knowledge  and  performance 
tests  designed  to  evaluate  their 
qualifications  to  operate  a  CMV.  Mr. 
Parker  satisfied  the  testing  standards  for 
his  State  of  residence.  By  meeting  State 
licensing  requirements,  Mr.  Parker 
demonstrated  his  ability  to  operate  a 
commercial  vehicle  in  intrastate,  with 
his  limited  vision,  to  the  satisfaction  of 
his  home  State. 

Possessing  a  valid  CDL,  Mr.  Parker 
has  been  authorized  to  drive  a  CMV  in 
intrastate  commerce,  even  though  his 
vision  disqualifies  him  from  driving  in 
interstate  commerce.  He  has  driven 
CMVs  with  his  limited  vision  for  17 
years.  In  the  past  3  years,  he  has  had  no 
accidents  or  convictions  for  traffic 
violations  in  a  CMV. 

Mr.  Parker's  qualifications, 
experience,  and  medical  condition  were 
stated  and  discussed  in  detail  in  the 
August  22.  2002,  notice  (67  FR  54525). 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  if.  by  granting  the 
exemption,  it  is  likely  that  the  level  of 
safety  will  be  equivalent  to,  or  greater 


than,  the  level  that  would  be  achieved 
absent  the  issuance  of  such  exemption. 
Although  the  FMCSA  is  granting  Mr. 
Parker  a  vision  exemption,  this  does  not 
allow  Mr.  Parker  to  drive  in  interstate 
commerce.  This  is  because  he  does  not 
meet  the  medical  standard  in  49  CFR 
391.41(b)(1).  or  the  alternative  physical 
qualification  standards  for  the  loss  of 
limbs  at  49  CFR  391.49. 

To  evaluate  the  effect  of  the 
exemption  on  safety,  the  FMCSA 
considered  not  only  the  medical  report 
about  the  applicant's  vision,  but  also  his 
driving  record  and  experience  with  the 
vision  deficiency.  To  qualify  for  an 
exemption  from  the  vision  standard,  the 
FMCSA  requires  a  person  to  present 
verifiable  evidence  that  he  or  she  has 
driven  a  commercial  vehicle  safely  with 
the  vision  deficiency  for  3  years.  Recent 
driving  performance  is  especially 
important  in  evaluating  future  safety, 
according  to  several  research  studies 
designed  to  correlate  past  and  future 
driving  performance.  Results  of  these 
studies  support  the  principle  that  the 
best  predictor  of  future  performance  by 
a  driver  is  his/her  past  record  of 
accidents  and  traffic  violations.  Copies 
of  the  studies  have  been  added  to  the 
docket.  (FHWA-98-3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectively.  (See  61 
FR  13338,  13345,  March  26,  1996.)  The 
fact  that  experienced  monocular  drivers 
with  good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to   ■■ 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The. first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors:  "such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history"  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 


experiencing  future  accideilts.  {See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experieiices  in  the  final  year. 

Applying  principles  from  these 
studies  to  Mr.  Parker's  past  3-year 
record,  we  note  that  he  has  had  no 
accidents  or  traffic  violations  in  the  last 
3  years.  He  achieved  this  record  of 
safety  while  driving  with  his  vision 
impairment,  demonstrating  the 
likelihood  that  he  has  adapted  his 
driving  skills  to  accommodate  his 
condition.  As  his  ample  driving  history 
with  his  vision  deficiency  is  a  good 
predictor  of  future  performance,  the 
FMCSA  concludes  his  ability  to  drive 
safely  can  be  projected  into  the  future. 

We  believe  Mr.  Parker's  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  his 
ability  to  drive  safely  in  interstate 
commerce  with  his  vision  impairment. 
While  not  providing  the  variety  of 
driving  conditions  and  varying  climate 
and  geographic  conditions  of  interstate 
driving,  intrastate  driving  does  involve 
operating  on  the  interstate  system  and 
other  roads  built  to  interstate  standards. 
Moreover,  driving  in  congested  urban 
areas  exposes  the  driver  to  more 
pedestrian  and  vehicular  traffic  than 
exists  on  interstate  highways.  Faster 
reaction  to  traffic  and  traffic  signals  is 
generally  required  because  distances  are 
more  compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
.  driver  response  just  as  intensely  as 
interstate  driving  conditions. 

Mr.  Parker  has  operated  CMVs  safely 
imder  those  conditions  for  much  longer 
than  3  years.  The  FMCSA  finds  that 
exempting  Mr.  Parker  from  the  vision 
standard  in  49  CFR  391.41(b)(10)  is 
likely  to  achieve  a  level  of  safety  equal 
to  that  existing  without  the  exemption. 
For  this  reason,  the  agency  will  grant 
the  exemption  for  the  2-year  period 
allowed  by  49  U.S.C.  31315  and 
31136(e)  to  Mr.  Parker. 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  Mr.  Parker 
consistent  with  the  grandfathering 
provisions  applied  to  drivers  who 


Federal  Register /Vol.  68.  No.  37 /Tuesday.  February  25.  2003 /Notices 


8797 


participated  in  the  agency's  vision 
waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  Mr.  Parker  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  he  is 
otherwise  physically  qualified  xmder  49 
CFR  391.41;  (2)  that  Mr.  Parker  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  Mr. 
Parker  provide  a  copy  of  the  annual 
medical  certification  to  his  employer  for 
retention  in  his  driver's  qualification 
file,  or  keep  a  copy  in  his  driver's 
qualification  file  if  he  is  self-employed. 
He  must  also  have  a  copy  of  the 
certification  when  driving,  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Conunents 

The  FMCSA  received  seven 
comments  in  this  proceeding.  The 
comments  were  considered  and  are 
discussed  below. 

Of  the  seven  comments,  three  were  in 
favor  of  Mr.  Parker  receiving  both 
exemptions.  All  three  supporting 
commenters  knew  Mr.  Parker  on  a 
personal  level  and  expressed  their 
feelings  that  Mr.  Parker  had  worked 
hard  and  was  a  good  and  safe  driver. 

The  other  four  comments  were 
opposed  to  Mr.  Parker  receiving 
exemptions.  One  individual  wrote  that 
it  is  not  responsible  to  consider  each 
disability  separately  without 
considering  them  in  total  to  determine 
an  individual  driver's  ability  to  safely 
operate  a  CMV  and  that  physical 
qualifications  are  necessary  since  the 
creation  of  a  commercial  driving 
simulator  that  would  evaluate  both 
normal  and  emergency  driving  of  all 
types  is  not  realistic. 

The  FMCSA  has  determined  that  Mr. 
Parker's  request  for  exemptions  to  the 
qualification  standards  will  be  handled 
as  separate  applications  for  exemptions 
under  existing  procedures  at  49  CFR 
part  381,  or  the  SPE  program  (49  CFR 
391.49).  as  appropriate. 

A  Driver  Trainer/ Accident 
Investigator  for  a  school  district  wrote  in 
favor  of  a  denial  of  the  exemption 
request  based  on  the  need  to  strictly 
enforce  regulations  for  safety  on  the 
roads. 

The  FMCSA's  first  obligation  is  to 
keep  our  roadways  safe.  Our  safety 
regulations  have  a  single  goal — to 


reduce  the  number  of  CMV  crashes  and 
fatalities  on  the  Nation's  highways. 
Under  49  U.S.C.  31315  and  31136(e). 
FMCSA  may  grant  an  exemption  from  a 
regulation,  however,  only  if  it  finds 
"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption." 

A  medical  examiner  wTote  that  more 
information  about  the  extent  of  the 
impairment  of  the  right  arm  and  why 
Mr.  Parker  does  not  wear  prosthetics, 
and  a  skills  performance  examination 
are  necessary  to  make  a  determination. 

The  FMCSA  has  since  received 
information  from  a  psychiatrist 
regarding  the  impairment  of  Mr. 
Parker's  right  arm.  In  a  letter  dated 
November  8,  2002,  the  psychiatrist 
notes:  "that  based  oii  my  examination 
today,  Jerry  has  no  impairment  of  the 
right  upper  extremity. " 

Advocates  for  Highway  and  Auto 
Safety  (AHAS)  expresses  opposition  to 
granting  an  exemption  to  Mr.  Parker 
because:  (1)  There  is  no  research  on 
which  to  base  a  determination  that  an 
applicant  with  multiple  impairments 
meets  the  statutory  requirement  for  an 
exemption;  (2)  the  FMCSA  has  no  basis 
for  granting  an  exemption  for  loss  of 
limb  to  an  individual  who  does  not 
wear  a  prosthesis  and  (3)  there  is  no 
basis  for  separately  considering  the  two 
impairments. 

AHAS  opposes  the  granting  of 
exemptions  to  a  single  applicant  from 
multiple  medical  and  physical 
requirements  in  the  FMCSRs  because 
there  is  no  foundation  in  fact  or  medical 
research  on  which  a  safety 
determination  can  be  made.  AHAS  also 
states  that  the  FMCSA  has  presented  no 
analysis  and  has  not  cited  any  research 
to  support  the  granting  of  exemptions  in 
this  circumstance.  They  point  out  that 
in  denying  the  applicant's  earlier 
request  for  an  exemption  in  1996,  the 
FMCSA's  predecessor  agency  stated  that 
it  lacked  evidence  to  determine  if  an 
individual  with  these  impairments 
could  safely  operate  a  CMV.  AHAS 
stated  that  FMCSA  has  presented  no 
evidence  to  contradict  the  1996 
analysis. 

AHAS  further  states  that  the 
requirement  for  a  driver  to  be  capable  of 
demonstrating  precision  prehension  and 
power  grasp  prehension  in  each  upper 
limb  is  based  on  medical  information. 
They  claim  that,  in  line  with  this 
requirement,  a  driver  with  an  upper 
limb  amputation  or  impairment  must 
wear  a  properly  fitted  and  appropriate 
prosthesis  to  safely  operate  a  CMV. 
AHAS  then  states  that  there  is  no  record 
in  this  notice  presenting  evidence  to 
refute  the  prosthesis  requirement. 
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AHAS  avers  that  FMCSA  has 
presented  no  information  or  evidence 
that  addresses  the  potential  interaction 
of  the  two  impairments  and  its  effect 
while  driving  a  CMV.  They  claim  that 
thb  lack  of  a  prosthesis  alone  is  a 
sufficient  basis  on  which  to  deny  the 
exemption  request.  The  addition  of  poor 
vision  is  a  factor  that  presents  a  more 
complex  medical  and  safety  condition. 

The  agency  has  no  data  to  refute  the 
requirement  that  a  prosthesis  must  be 
used  to  properly  and  safely  operate  a 
CMV.  Therefore,  in  today's  decision  the 
FMCSA  has  deferred  Mr.  Parker's 
request  for  a  SPE  certificate  until  he 
obtains  a  properly  fitted  prosthesis  and 
demonstrates  full  use  of  that  device  in 
accordance  with  the  alternative  physical 
qualification  standards  for  the  loss  of 
limbs.  If  Mr.  Parker  fails  to  obtain  a 
properly  fitted  prosthesis  the  FMCSA 
will  not  issue  the  SPE  certificate.  While 
the  FMCSA  has  no  specific  data  to 
address  the  level  of  safety  that  can  be 
achieved  when  an  applicant  has  two 
impairments,  the  agency  does  have  data 
that  identifies  the  requirements  needed 
to  safely  operate  a  CMV  in  interstate 
commerce  with  the  vision  deficiency  in 
question,  and  with  a  properly  fitted 
prosthesis.  The  FMCSA  has  determined 
that  it  is  reasonable  to  use  this  known 
data  to  grant  the  vision  exemption  and 
defer  a  decision  on  the  physical 
qualification  issue  (loss  of  limb).  ' 

Our  response  today  is  also  guided  by 
the  Sixth  Circuit's  prior  ruling  in  this 
matter.  We  believe  that  today's  decision 
is  consistent  with  the  Court's  remand 
and  that  the  FMCSA  is  using  a 
functional  capacity  test  that  is 
consistent  with  our  prior  findings  that 
an  individual's  driving  record  is 
indicative  of  future  performance  and 
considers  Mr.  Parker's  driving  skills 
based  upon  his  individual  capabilities. 

The  FMCSA  believes  that  its  SPE 
certification  process  provides  the 
agency  with  a  functional  capacity  type 
test  to  evaluate  Mr.  Parker's  individual 
capabilities.  The  SPE  certification 
process  allows  limb-amputee  and  limb- 
impaired  CMV  drivers  with  good 
driving  records  to  demonstrate,  on  an 
individual  basis,  their  ability  to  operate 
safely  the  specific  vehicle  they  intend  to 
drive.  This  process  is  an  assessment  of 
the  functional  capabilities  of  the  driver 
as  they  relate  to  the  driver's  ability  to 
perform  normal  tasks  associated  with 
operating  a  CMV,  and  is  based  on  the 
Amputee  Driver  Functional  Matrix 
Chart  (Krusen  Study,  1977).  The  Matrix, 
formulated  on  the  assumption  that  a 
prosthetic  device  is  being  worn  by  the 
amputee,  identifies  critical  driving  tasks 
associated  with  specific  types  of 
amputation  or  Umb  impairment  and 


rates  their  difficulty  given  the  specific 
handicap  type.  The  SPE  certification 
specialist  reviews  the  fimctional 
capacities  of  the  SPE  applicant  within 
the  Matrix  to  focus  on  potential  areas  of 
difficulty,  before  administering  an  on- 
the-road  test.  Prior  to  the  on-the-road 
evaluation,  the  process  includes  a 
review  of  the  applicant's  driving  record 
for  the  last  3  years.  Nonetheless,  the     • 
FMCSA  will  continue  to  review  this 
process  and  will  examine  ways  to  obtain 
funding  to  undertake  a  more  extensive 
review  of  individuals  with  multiple 
impairments. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  vision  exemption  application,  the 
FMCSA  exempts  Mr.  Parker  from  the 
vision  requirement  in  49  CFR 
391.41(b){10),  subject  to  the  following 
conditions:  (1)  That  Mr.  Parker  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b){10},  and  (b)  by  a  medical 
examiner  who  attests  that  he  is 
otherwise  physically  qualified  under  49 
CFR  391.41;  (2)  that  Mr.  Parker  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination:  and  (3)  that  Mr. 
Parker  provide  a  copy  of  the  annual 
medical  certification  to  his  employer  for 
retention  in  his  driver's  qualification 
file,  or  keep  a  copy  in  his  driver's 
qualification  file  if  he  is  self-employed. 
He  must  also  have  a  copy  of  the 
certification  when  driving,  so  it  may  be 
presented  to  a  duly  authorized  Federal, 
State,  or  local  enforcement  official. 

Although  the  FMCSA  has  granted  Mr. 
Parker  a  vision  exemption,  this  action 
does  not  allow  Mr.  Parker  to  drive  in 
interstate  commerce  because  he  has  not 
met  the  physical  qualification 
requirements  for  the  loss  of  limbs. 
Action  on  Mr.  Parker's  SPE  certification 
is  deferred. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  Mr.  Parker  fails  to  comply 
with  the  terms  and  conditions  of  the 
exemption;.(2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  Mr.  Parker  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 


Issued  on:  Ftebniary  23.  2003. 
Pamela  M.  Pelcovits, 

Acting  Associate  Administrator.  Policy  and 
Program  Development. 
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BILLING  CODE  491&-EX-f> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2002-1 2334]' 

inquiries  Regarding  Graduated 
Commercial  Driver's  Licensing; 
Qualifications,  Testing  and  Licensing 
Standards 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  Inquiry  and  request  for 
comments. 

summary:  The  FMCSA  invites 
comments  responding  to  a  series  of 
questions  concerning  the  need  for  and 
potential  benefits  and  costs  of 
implementing  a  graduated  commercial 
driver's  license  (GCDL)  for  commercial 
motor  vehicle  (CMV)  drivers.  This 
action  is  required  by  section  4019  of  the  . 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  A  graduated  driver's 
license  is  a  system  designed  to  ease 
beginning  drivers  into  the  traffic 
environment  under  controlled  exposure 
to  progressively  more  difficult  driving 
experiences.  A  graduated  or  provisional 
licensing  system  helps  novice  drivers 
improve  their  driving  skills  and  helps 
them  acquire  on-the-road  experience 
under  less  risky  conditions  by 
progressing,  or  graduating,  through 
driver  licensing  stages  before 
unrestricted  licensure.  FMCSA  wants  to 
determine  if  this  concept  can  be 
successfully  adapted  to  novice  CMV 
drivers. 

DATES:  Send  your  comments  on  or 
before  May  27,  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  your  comments  to  the  Dockets 
Management  System  (DMS),  U.S. 
Department  of  Transportation,  Room 
Plaza-401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  Make  sure 
you  include  the  docket  number 
FMCSA-2002-12334  at  the  beginning  of 
your  comments.  If  you  wish  to  receive 
confirmation  that  your  comments  were 
received,  include  a  self-addressed, 
stamped  envelope. 

You  may  send  your  comments 
electronically  to  the  DMS  Web  site  at: 
http://dms.dot.gov;  or  you  may  fax  them 
to  (202)  493-2251.  All  comments  are 
available  for  public  viewing  at  the 


Dockets  Management  facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Dockets  Management  facility  is  located 
on  the  Plaza  Level  of  the  Nassif  Building 
at  the  above  address.  You  may  also  view 
comments  electronically  at  the  DMS 
Web  site,  http://dms.dot.gov.  It  is 
available  24  hours  each  day,  365  days 
each  year.  Please  follow  the  instructions 
on-line. 

You  may  download  a  copy  of  this 
notice  by  using  a  computer,  modem  and 
suitable  communications  software  fi-om 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  You  can  also  get  it 
through  the  Federal  Register  Web  page  ' 
at:  http://www.access.gpo.gov/nara. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Redmond,  (202)  366-5014,  State 
Programs  Division  (MC-ESS),  Federal 
Motor  Carrier  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  or  e-mail  Robert. Redmond 
©fmcsa.dot.gov.  Office  hours  are  fi'om 
8:15  a.m.  to  4:45  p.m.  e.t.,  Monday 
through  Friday,  except  Federal 
Holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4019  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Public  Law  105-178,  requires  that 
the  agency  review  the  adequacy  of  the 
current  commercial  driver's  license 
(CDL)  testing  process,  make 
improvements  and  assess  the  merits  of 
implementing  a  graduated  commercial 
driver's  license  (GCDL). 

What  Is  a  Graduated  Commercial 
Driver's  License 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  describes  the 
concept  of  a  graduated  driver's  licensing 
as  "a  system  designed  to  ease  beginning 
drivers  into  the  traffic  environment 
under  controlled  exposure  to 
progressively  more  difficult  driving 
experiences.  This  system  helps  improve 
their  driving  skills  and  helps  them 
acquire  on-the-road  experience  under 
less  risky  conditions  by  progressing,  or 
graduating,  through  driver  licensing 
stages  before  unrestricted  licensure." 
FMCSA  wants  to  determine  if  this 
concept  can  be  successfully  adapted  to 
novice  commercial  motor  vehicle  (CMV) 
drivers. 

Questionnaire  Format 

The  following  questions  were 
designed  to  gauge  how  commercial 
vehicle  drivers,  industry  groups,  and 
government  agencies  involved  in 
vehicle  operation,  regulation,  and 
enforcement  feel  about  a  GCDL. 
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The  FMCSA  originally  intended  to 
distribute  the  questionnaire  to  a  limited 
number  of  persons  representing  the 
affected  commercial  motor  vehicle 
industry.  However,  it  now  has  decided 
to  expand  participation  in  this  study 
process  to  anyone  with  an  interest  in 
this  important  issue  by  publishing  this 
notice  of  inquiry.  In  addition,  the 
answers  to  these  questions  will  help 
determine  the  best  way  to  implement  a 
GCDL,  if  the  FMCSA  finds  it  beneficial 
to  motor  carrier  safety  and  industry 
efficiency. 

This  notice  incorporates  information 
obtained  through  a  series  of  focus 
groups  with  truck  and  bus  drivers/ 
industry  representatives,  and 
enforcement  and  regiUatory  agency 
representatives.  The  focus  groups 
indicated  support  for  a  GCDL  as  a 
means  for  improving  commercial 
vehicle  safety.  These  groups  were 
divided,  however,  over  whether  drivers 
between  18  and  21  years  of  age  should 
be  eligible  for  a  GCDL  as  a  means  for 
attracting  new  entrants  into  the  field 
and  increasing  the  pool  of  qualified 
drivers.  Additional  information, 
including  the  March  1,  1999  report, 
"Designing  a  Graduated  Commercial 
Driver's  License,  A  Report  on  Focus 
Group  Findings,"  Final  Report,  by  the 
Science  Applications  International 
Corporation  (SAIC),  is  available  in  the 
public  docket  for  viewing  and  copying 
through  the  Docket  Management  System 
at:  http://dms.dot.gov. 

The  16  questions  address  issues 
considered  important  to  the  conunercial 
vehicle  community.  Commenters  may 
add  narrative  comments  about  the  need 
for,  benefits  of.  potential  acceptance  of, 
institutional  barriers  to,  and  practicality 
of  a  graduated  commercial  driver 
licensing  system  and  the  likely 
improvements  in  highway  safety, 
employment  opportunities,  and     . 
transportation  efficiency. 

After  data  ftt)m  the  questions  are 
compiled  and  evaluated,  the  FMCSA 
will  present  its  results  and  conclusions 
in  a  final  report  on  the  potential 
benefits,  costs  and  feasibility  of 
implementing  a  graduated  or 
provisional  CDL  program.  The  results 
will  be  used  to  evaluate  the  potential  for 
pilot  testing  the  graduated  commercial 
driver's  license  (GCDL)  concept. 

The  Questions 

Please  orgcmize  and  identify  your 
comments  by  question  number.  General 
comments  on  the  GCDL  concept  and 
areas  that  you  believe  were  not 
addressed  in  the  questionnaire  are  also 
welcome. 


Information  About  You 

1 .  Please  indicate  your  primary 
occupation(s)  from  the  following  list: 

•  Truck  driver 

•  Owner-operator 

•  Motor  coach/bus  driver 

•  Fleet  manager/owner  •  * 

•  Company  safety  director 

•  Transit  system  administrator 

•  Commercial  driver  trainer 

•  Motor  carrier  insurance  provider 

•  Risk  assessment  specialist 

•  Labor  union  representative 

•  Public  interest  group 

•  Enforcement  officer  (motor  carrier 
safety) 

•  Motor  vehicle  administrator  (State  ' 
driver's  licenses 

•  Other 

2.  Do  you  think  a  graduated 
commercial  driver's  license  (GCDL)  is 
needed? 

Regardless  of  your  cesponse  to 
question  number  2,  please  complete  the 
rest  of  the  questions  so  that  we  will 
know  your  preferences  if  a  GCDL  were 
to  be  pilot  tested  or  implemented 
nationally. 

Training 

3.  Should  issuance  of  a  GCDL  be 
linked  to  enrollment  in  a  commercial 
driving  training  program? 

4.  Should  the  curricula  of  a 
commercial  driver  training  program 
meet  widely-endorsed  standards  for  a 
student  to  be  eligible  to  receive  a  GCDL 
while  in  training? 

5.  Approximately  how  many  months/ 
years  of  entry  level  training  and 
experience  should  new  drivers  receive 
before  "gaduating"  to  an  unrestricted 
CDL? 

Driving  Record 

6.  Should  an  applicant's  past  driving 
record  be  considered  in  issuing  a  GCDL? 

7.  How  many  of  each  of  the  following 
types  of  motor  vehicle  accidents  and 
convictions  within  the  past  12  months 
should  cause  an  applicant  to  be  denied 
a  GCDL? 

•  Passenger  car  or  light  truck  motor 
vehicle  accidents 

•  Traffic  violations  and  citations 

•  DUl/DWI  convictions 

•  Controlled  substances  convictions 

•  Reckless  driving  convictions 

•  Other  convictions  for  motor  vehicle 
traffic  control  violations 

8.  Should  penalties  for  drivers 
holding  a  GCDL,  who  have  at-fault 
accidents  or  moving  violations,  be  more 
severe  than  those  for  drivers  with  an 
unrestricted  CDL? 

Driving  Experience 

9.  How  many  months/years  of 
passenger  car  or  light  truck  driving 
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experience  should  an  applicant  have 
before  being  issued  a  GCDL? 

Restrictions 

10.  Which  of  the  following 
restrictions  should  apply  to  entry  level 
drivers  operating  under  a  GCDL? 

•  Reduced  hours  of  service 

•  Limitations  on  equipment  type  {e.g., 
doubles/triples,  tank  vehicles,  motor 
coaches,  etc.) 

•  Limitations  on  types  of  cargo  [e.g., 
hazardous  materials,  livestock, 
liquids,  etc.) 

•  Limitations  on  weather  and  visibility 
conditions  (e.g.,  ice,  snow,  fog,  night 
driving) 

•  Limitations  on  geography  or  terrain 
features  (e.g.,  mountains) 

•  Limitations  on  distance  or  types  of 
highways  (e.g.,  miles  per  day, 
interstate  highways,  etc.) 

•  Other 

11.  Should  a  fully  licensed  CDL  driver 
be  required  to  accompany  and  observe 

a  driver  with  a  GCDL?  If  yes,  for  how 
many  weeks/months/years? 

Age 

12.  What  is  the  minimum  age  at 
which  an  applicant  should  be  eligible  to 
receive  a  Graduated  CDL? 

13.  Assuming  that  training 
requirements  are  met.  what  is  the 
minimum  age  at  which  the  holder  of  a 
graduated  CDL  should  be  eligible  to 
graduate  to  an  unrestricted  CDL? 

Testing 

14.  How  much  testing  (knowledge  and 
road  test)  should  be  given  to  GCDL 
holders  prior  to  issuing  an  unrestricted 
CDL? 

•  Single  test  to  "graduate"  to  an 
unrestricted  CDL 

•  Periodically  while  holding  a  GCDL 
until  training  is  complete 

•  Initial  test  plus  re-test  at  1  year  after 
receivfng  initial  GCDL 

•  Other 

Other  Factors 

15.  What  other  factors  do  you  feel 
must  be  addressed  in  the 
implementation  of  a  graduated  CDL 
program? 

Costs 

16.  What  costs  would  you  or  your 
organization  anticipate  incurring  if  a 
GCDL  program  is  implemented? 

.  Issued  on:  February  19,  2003. 
Annette  M.  Sandberg, 

Acting  Administrator. 

(FR  Doc.  03-^410  Filed  2-24-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  intermodal  Sealift 
Agreement 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  Voluntary  Intermodal 
Sealift  Agreement  (VISA). 

SUMMARY:  The  Maritime  Administration 
(MARAD)  announces  the  extension  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)  for  another  two-year 
period  until  February  13.  2005, 
pursuant  to  provision  of  the  Defense 
Production  Act  of  1950,  as  amended. 
The  purpose  of  the  VISA  is  to  make 
intermodal  shipping  services/systems, 
including  ships,  ships'  space, 
intermodal  equipment  and  related 
management  services,  available  to  the 
Department  of  Defense  as  required  to 
support  the  emergency, deployment  and 
sustainment  of  U.S.  military  forces.  This 
is  to  be  accomplished  through 
cooperation  among  the  maritime 
industry,  the  Department  of 
Transportation  and  the  Department  of 
Defense. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  E.  Jones  II,  Director,  Office  of 
Sealift  Support,  Room  7304,  Maritime 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590,  (202)  366-3423, 
Fax  (202) 366-3128. 
SUPPLEMENTARY  INFORMATION:  Section 
708  of  the  Defense  Production  Act  of 
1950,  as  amended,  (50  U.S.C.  App. 
2158),  as  implemented  by  regulations  of 
the  Federal  Emergency  Management 
Agency  (44  CFR  part  332),  "Voluntary 
agreements  for  preparedness  programs 
and  expansion  of  production  capacity 
and  supply",  authorizes  the  President, 
upon  a  finding  that  conditions  exist 
which  may  pose  a  direct  threat  to  the  , 
national  defense  or  its  preparedness 
programs,  "*   *   *  to  consult  wiJh 
representatives  of  industry,  business, 
flnancing.  agriculture,  labor  and  other 
interests  *   *   *"  in  order  to  provide  the 
making  of  such  voluntary  agreements.  It 
further  authorizes  the  President  to 
delegate  that  authority  to  individuals 
who  are  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  upon 
the  condition  that  such  individuals 
obtain  the  prior  approval  of  the 
Attorney  Gieneral  after  the  Attorney 
General's  consultation  with  the  Federal 
Trade  Commission.  Section  501  of 
Executive  Order  12919,  as  amended, 
delegated  this  authority  of  the  President 
to  the  Secretary  of  Transportation 
(Secretary),  among  others.  By  DOT 
Order  1900.8,  the  Secretary  delegated  to 
the  Maritime  Administrator  the 


authority  under  which  the  VISA  is 
sponsored.  Through  advance 
arrangements  in  joint  planning,  it  is 
intended  that  participants  in  VISA  will 
provide  capacity  to  support  a  significant 
portion  of  sUrge  and  sustainment 
requirements  in  the  deployment  of  U.S. 
military  forces  during  war  or  other 
national  emergency. 

The  text  of  the  VISA  was  first 
published  in  the  Federal  Register  on 
February  13,  1997,  to  be  effective  for  a 
two-year  term  until  February  13, 1999. 
The  VISA  document  has  been  extended 
and  subsequently  published  in  the 
Federal  Register  every  two  years.  The 
last  extension  was  published  on 
February  20,  2001.  The  text  of  the  VISA 
herein  is  identical  to  the  text  previously 
published  in  the  Federal  Register. 

The  text  published  herein  will  now  be 
implemented.  Copies  will  be  made 
available  to  the  public  upon  request. 

Text  of  the  Voluntary  Intermodal  Sealift 
Agreement 

Voluntary  Intermodal  Sealift  Agreement 
(VISA) 

9  December  1996 
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Figure  1 — VISA  Activation  Process  Diagram 
Abbreviations 

"AMC"— Air  Mobility  Command. 

"CCA" — Carrier  Coordination 
Agreements. 

"CDS" — Construction  Differential 
Subsidy. 

"CFR '—Code  of  Federal  Regulations. 

"CONOPS" — Concept  of  Operations. 

"DoD" — Department  of  Defense. 

"DOJ"— Department  of  Justice. 

"DOT"— Department  of 
Transportation. 

"DPA" — Defense  Production  Act! 

"EUSC"— Effective  United  States 
Control. 

"FAR" — Federal  Acquisition 
Regulations. 

"FEMA"— Federal  Emergency 
Management  Agency. 

"FTC" — Federal  Trade  Commission. 

"JCS"— Joint  Chiefs  of  Staff. 

"JPAG" — Joint  Planning  Advisory 
Group. 

"MARAD"— Maritime 
Administration,  DOT. 

"MSP"— Maritime  Security  Program. 

"MSC"— Military  Sealift  Command. 

"MTMC"— Military  Transportation 
Management  Command. 

"NCA  "^National  Command 
Authorities. 

"NDRF" — National  Defense  Reserve 
Fleet  maintained  by  MARAD. 

"ODS"— Operating  Differential 
Subsidy. 

"RRF" — Ready  Reserve  Force 
component  of  the  NDRF. 

"SecDef — Secretary  of  Defense. 

"SecTrans" — Secretary  of 
Transportation. 

"USCINCTRANS"— Commander  in 
Chief,  United  States  Transportation 
Command. 

"USTRANSCOM"— United  States 
Transportation  Command  (including  its 
sealift  transportation  component, 
Militaiy  Sealift  Command). 

"VISA"— X'oluntary  Intermodal 
Sealift  Agreement. 

"VSA" — Vessel  Sharing  Agreement. 

Definitions 

For  purposes  of  this  agreement,  the 
following  definitions  apply: 

Administrator — Maritime 
Administrator. 

Agreement — Agreement  (proper  noun) 
refers  to  the  Voluntary  Intermodal 
Sealift  Agreement  (VISA). 

Attorney  General — Attorney  General 
of  the  United  States. 

Broker — A  person  who  arranges  for 
transportation  of  cargo  for  a  fee. 

Carrier  Coordination  Agreement 
(CCA) — An  agreement  between  two  or 
more  Participants  or  between 
Participant  and  non-Participant  carriers 


to  coordinate  their  services  in  a 
Contingency,  including  agreements  to: 
(i)  Charter  vessels  or  portions  of  the 
cargo-carrying  capacity  of  vessels;  (ii) 
share  cargo  handling  equipment, 
chassis,  containers  and  ancillary 
transportation  equipment;  (iii)  share 
wharves,  warehouse,  marshaling  yards 
and  other  marine  terminal  facilities;  and 
(iv)  coordinate  the  movement  of  vessels. 

Chairman — FTC — Chairman  of  the 
Federal  Trade  Commission  (FTC). 

Charter — Any  agreement  or 
commitment  by  which  the  possession  or 
services  of  a  vessel  are  secured  for  a 
.period  of  time,  or  for  one  or  more 
voyages,  whether  or  not  a  demise  of  the 
vessel. 

Commercial — Transportation  service 
provided  for  profit  by  privately  owned 
(not  government  owned)  vessels  to  a 
private  or  government  shipper.  The  type 
of  service  may  be  either  common  carrier 
or  contract  carriage. 

Contingency — Includes,  but  is  not 
limited  to  a  "contingency  operation"  as 
defined  at  10  App.  U.S.C.  101(a)(13), 
and  a  JCS-directed,  NCA-approved 
action  undertaken  with  military  forces 
in  response  to:  (i)  Natural  disasters;  (ii) 
terrorists  or  subversive  activities;  or  (iii) 
required  military  operations,  whether  or 
not  there  is  a  declaration  of  war  or 
national  emergency. 

Contingency  contracts — ^DoD  contracts 
in  which  Participants  implement 
advance  commitments  of  capacitj'  and 
services  to  be  provided  in  the  event  of 
a  Contingency. 

Contract  carrier — A  for-hire  carrier 
who  does  not  hold  out  regular  service  to 
the  general  public,  but  instead  contracts, 
for  agreed  compensation,  with  a 
particular  shipper  for  the  carriage  of 
cargo  in  all  or  a  particular  part  of  a  ship 
for  a  specified  period  of  time  or  on  a 
specified  voyage  or  voyages. 

Controlling  interest — More  than  a  50- 
percent  interest  by  stock  ownership. 

Director— FEMA — Director  of  Federal 
Emergency  Management  Agency 
(FEMA). 

Effective  U.S.  Control  (EUSC)— U.S. 
citizen-owned  ships  which  are 
registered  in  certain  open  registry 
countries  and  which  the  United  States 
can  rely  upon  for  defense  in  national 
security  emergencies.  The  term  has  no 
legal  or  other  formal  significance.  U.S. 
citizen-owned  ships  registered  in 
Liberia,  Panama,  Honduras,  the 
Bahamas  and  the  Republic  of  the 
Marshall  Islands  are  considered  under 
effective  U.S.  control.  EUSC  registries 
are  recognized  by  the  Maritime 
Administration  after  consultation  with 
the  Department  of  Defense.  (MARAD 
OPLAN  OOlA.  17  July  1990) 


Enrollment  Contract — ^The  document, 
executed  and  signed  by  MSC,  and  the 
individual  carrier  enrolling  that  carrier 
into  VISA  Stage  111. 

Foreign  flag  vessel — A  vessel 
registered  or  documented  under  the  law 
of  a  country  other  than  the  United  States 
of  America. 

Intermodal  equipment — Containers 
(including  specialized  equipment), 
chassis,  trailers,  tractors,  cranes  and 
other  materiel  handling  equipment,  as 
well  as  other  ancillary  items. 

Liner — ^Type  of  service  offered  on  a 
definite,  advertised  schedule  and  giving 
relatively  frequent  sailings  at  regular 
intervals  between  specific  ports  or 
ranges. 

Liner  throughput  capacity — ^The 
system/intermodal  capacity  available 
and  committed,  used  or  unused, 
depending  on  the  system  cycle  time 
necessary  to  move  the  designated 
capacity  through  to  destination.  Liner 
throughput  capacity  shall  he  calculated 
as:  static  capacity  (outbound  from 
CONUS)  X  voyage  frequency  X.5. 

Management  services — Management 
expertise  and  experience,  intermodal 
terminal  management,  iniformation 
resources,  and  control  and  tracking 
system's. 

Ocean  Common  carrier — An  entity 
holding  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
passengers  or  cargo  for  compensation; 
which  assumes  responsibility  for 
transportation  from  port  or  point  of 
receipt  to  port  or  point  of  destination; 
and  which  operates  and  utilizes  a  vessel 
operating  on  the  high  seas  for  all  or  part 
of  that  transportation.  (As  defined  in  46 
App.  U.S.C.  1702.-801,  and  842 
regarding  international,  interstate,  and 
intercoastal  commerce  respectively.) 

Operator — An  ocean  common  carrier 
or  contract  carrier  that  owns  or  controls 
or  manages  vessels  by  which  ocean 
transportation  is  provided. 

Organic  sealift — Ships  considered  to 
be  under  government  control  or  long- 
term  charter— Fast  Sealift  Ships^  Ready 
Reserve  Force  and  commercial  ships 
under  long-term  charter  to  DoD. 

Participant — A  signatory  party  to 
VISA,  and  otherwise  as  defined  within 
Section  VI  of  this  document. 

Person — Includes  individuals  and 
corporations,  partnerships,  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  any  state,  territory,  district,  or 
possession  thereof,  or  of  a  foreign 
country. 

SecTrans — Secretary  of 
Transportation. 

Service  contract — A  contract  between 
a  shipper  (or  a  shipper's  association) 
and  an  ocean  common  carrier  (or 
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conference)  in  which  the  shipper  makes 
a  commitment  to  provide  a  certain 
minimum  quantity  of  cargo  or  freight 
revenue  over  a  fixed  time  period,  and 
the  ocean  common  carrier  or  conference 
commits  to  a  certain  rate  or  rate 
schedule,  as  well  as  a  defined  service 
level  (such  as  assured  space,  transit 
time,  port  rotation,  or  similar  service 
featiues),  as  deHned  in  the  Shipping  Act 
of  1984.  The  contract  may  also  specify 
provisions  in  the  event  of 
nonperformance  on  the  part  of  either 
party. 

Standby  period — The  interval 
between  the  effective  date  of  a 
Participant's  acceptance  into  the 
Agreement  and  the  activation  of  any 
stage,  and  the  periods  between 
deactivation  of  all  stages  and  any  later 
activation  of  any  stage. 

U.S.  Flag  Vessel — A  vessel  registered 
or  documented  under  the  laws  of  the 
United  States  of  America. 

USTRANSCOM— The  United  States 
Transportation  Command  and  its 
component  commands  (AMC,  MSC  and 
MTMC). 

Vessel  Sharing  Agreement  (VSA) 
Capacity — Space  chartered  to  a 
Participant  for  carriage  of  cargo,  under 
its  commercial  contracts,  service 
contracts  or  in  common  carriage,  aboard 
vessels  shared  with  another  carrier  or 
Carriers  pursuant  to  a  commercial  vessel 
sharing  agreement  under  which  the 
carriers  may  compete  with  each  other 
for  the  carriage  of  cargo.  In  U.S.  foreign 
trades  the  agreement  is  filed  with  the 
Federal  Maritime  Commission  (FMC)  in 
conformity  with  the  Shipping  Act  of 
1984  and  implementing  regulations. 

Volunteers — Any  vessel  owner/ 
operator  who  is  an  ocean  carrier  and 
who  offers  to  make  capacity,  resources 
or  systems  available  to  support 
contingency  requirements. 

Preface 

The  Administrator,  pursuant  to  the 
authority  contained  in  section  708  of  the 
Defense  Production  Act  of  1950,  as 
amended  (50  App.  U.S.C.  2158)(section 
708)(DPA),  in  cooperation  with  the 
Department  of  Defense  (DoD),  has 
developed  this  Agreement  [hereafter 
called  the  Voluntary  Intermodal  Sealift 
Agreement  (VlSA)l  to  provide  DoD  the 
commercial  sealift  and  intermodal 
shipping  services/systems  necessary  to 
meet  national  defense  Contingency 
requirements. 

USTRANSCOM  procures  commercial 
shipping  capacity  to  meet  requirements 
for  ships  and  intermodal  shipping 
services/systems  through  arrangements 
with  common  carriers,  with  contract 
carriers  and  by  charter.  DoD  (through 
USTRANSCOM)  and  Department  of 


Transportation  (DOT)  (through  MARAD) 
maintain  and  operate  a  fleet  of  ships- 
owned  by  or  under,  charter  to  the 
Federal  Government  to  meet  the  logistic 
needs  of  the  military  services  which 
cannot  be  met  by  existing  commercial 
service.  Ships  of  the  Ready  Reserve 
Force  (RRF)  are  selectively  activated  for 
peacetime  military  tests  and  exercises, 
and  to  satisfy  military  operational 
requirements  which  cannot  be  met  by 
commercial  shipping  in  time  of  war, 
national  emergency,  or  military 
Contingency.  Foreign-flag  shipping  is 
used  in  accordance  with  applicable 
laws,  regulations  and  policies. 

The  objective  of  VISA  is  to  provide 
DoD  a  coordinated,  seamless  transition 
from  peacetime  to  wartime  for  the 
acquisition  of  commercial  sealift  and 
intermodal  capability  to  augment  DoD's 
organic  sealift  capabilities.  This 
Agreement  establishes  the  terms, 
conditions  and  general  procedures  by 
which  persons  or  parties  may  become 
VISA  Participants.  Through  advance 
joint  planning  among  USTRANSCOM, 
MARAD  and  the  Participants, 
Participants  may  provide  predetermined 
capacity  in  designated  stages  to  support 
DoD  Contingency  requirements. 

VISA  is  designed  to  create  close 
working  relationships  among  MARAD, 
USTRANSCOM  and  Participants 
through  which  Contingency  needs  and 
the  needs  of  the  civil  economy  can  be 
met  by  cooperative  action.  During 
Contingencies,  Participants  are  afforded 
maximum  flexibility  to  adjust 
commercial  operations  by  Carrier 
Coordination  Agreements  (CCA),  in 
accordance  with  applicable  law. 

Participants  will  be  afforded  the  first 
opportunity  to  meet  DoD  peacetime  and 
Contingency  sealift  requirements  within 
applicable  law  and  regulations,  to  the 
extent  that  operational  requirements  are 
met.  In  the  event  VISA  Participants  are 
unable  to  fully  meet  Contingency 
requirements,  the  shipping  capacity 
made  available  under  VISA  may  be 
supplemented  by  ships/capacity  from 
non-Participants  in  accordance  with 
applicable  law  and  by  ships 
requisitioned  under  section  902  of  the 
Merchant  Marine  Act,  1936  (as 
amended)  (46  App.  U.S.C.  1242).  In 
addition,  containers  and  chassis  made 
available  under  VISA  may  be 
supplemented  by  services  and 
equipment  acquired  by  USTRANSCOM 
or  accessed  by  the  Administrator 
through  the  provisions  of  46  CFR  part 
340. 

The  Secretary  of  Defense  (SecDef)  has 
approved  VISA  as  a  sealift  readiness 
program  for  the  purpose  of  section  909 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.S.C.  1248). 


I.  Purpose 

A.  The  Administrator  has  made  a 
determination,  in  accordance  with 
section  708(c)(1)  of  the  Defense 
Production  Act  (DPA)  of  1950.  that 
conditions  exist  which  may  pose  a 
direct  threat  to  the  national  defense  of 
the  United  States  or  its  preparedness 
programs  and,  under  the  provisions  of 
section  708,  has  certified  to  the  Attorney 
General  that  a  standby  agreement  for 
utilization  of  intermodal  shipping 
services/systems  is  necessary  for  the 
national  defense.  The  Attorney  General, 
in  consultation  with  the  Chairman  of 
the  Federal  Trade  Commission,  has 
issued  a  finding  that  dry  cargo  shipping 
capacity  to  meet  national  defense 
requirements  cannot  be  provided  by  the 
industry  through  a  voliuitary  agreement 
having  less  anticompetitive  effects  or 
without  a  voluntary  agreement. 

B.  The  purpose  of  VISA  is  to  provide 
a  responsive  transition  from  peace  to 
Contingency  operations  through  pre- 
coordinated  agreements  for  sealift 
capacity  to  support  DoD  Contingency 
requirements.  ViSA  establishes 
procedures  for  the  commitment  of 
intermodal  shipping  services/systems  to 
satisfy  such  requirements.  VISA  will 
change  from  standby  to  active  status 
upon  activation  by  appropriate 
authority  of  any  of  the  Stages,  as 
described  in  Section  V. 

C.  It  is  intended  that  VISA  promote 
and  facilitate  DoD's  use  of  existing 
commercial  transportation  resources 
and  integrated  intermodal 
transportation  systems,  in  a  manner 
which  minimizes  disruption  to 
commercial  operations,  whenever 
possible. 

D.  Participants'  capacity  which  may 
be  committed  pursuant  to  this 
Agreement  may  include  all  intermodal 
shipping  services/systems  and  all  ship 
types,  including  container,  partial 
container,  container/bulk,  container/ 
roll-on/roll-off,  roll-on/roll-off  (of  all 
varieties),  breakbulk  ships,  tug  and 
barge  combinations,  and  barge  carrier 
(LASH.  SeaBee). 

II.  Authorities 

A.  MARAD 

1.  Sections  101  and  708  of  the  DPA, 
as  amended  (50  App.  U.S.C.  2158); 
Executive  Order  12919,  59  FR  29525, 
June  7, 1994;  Executive  Order  12148,  3 
CFR  1979  Comp.,  p.  412,  as  amended: 
44  CFR  part  332;  DOT  Order  1900.8;  46 
CFR  part  340. 

2.  Section  501  of  Executive  Order 
12919,  as  amended,  delegated  the 
authority  of  the  President  under  section 
708  to  SecTrans,  among  others.  By  DOT 
Order  1900.8,  SecTrans  delegated  to  the 


Administrator  the  authority  under 
which  VISA  is  sponsored. 

B.  USTRANSCOM 

1.  Section  113  and  Chapter  6  of  Title 

10  of  the  United  States  Code. 

2.  DoD  Directive  5158.4  designating 
USCINCTRANS  to  provide  air,  land, 
and  sea  transportation  for  the  DoD. 

in.  General 

A.  Concept 

1.  VISA  provides  for  the  staged,  time- 
phased  availability  of  Participants' 
shipping  services/systems  to  meet  NCA- 
directed  DoD  Contingency  requirements 
in  the  most  demanding  defense  oriented 
sealift  emergencies  and  for  less 
demanding  defense  oriented  situations 
through  prenegotiated  Contingency 
contracts  between  the  government  and 
Participants  (see  Figxu-e  1).  Such 
arrangements  will  be  jointly  planned 
with  MARAD,  USTRANSCOM,  and 
Participants  in  peacetime  to  allow 
effective,  and  efficient  and  best  valued 
use  of  conunercial  sealift  capacity, 
provide  DoD  assured  Contingency 
access,  and  minimize  commercial 
disruption,  whenever  possible. 

a.  Stages  1  and  II  provide  for 
prenegotiated  contracts  between  the 
DoD  and  Participants  to  provide  sealift 
capacity  against  all  projected  DoD 
Contingency  requirements.  These 
agreements  will  be  executed  in 
accordance  with  approved  DoD 
contracting  methodologies. 

b.  Stage  III  will  provide  for  additional 
capacity  to  the  DoD  when  Stages  I  and 

11  commitments  or  volunteered  capacity 
are  insufficient  to  meet  Contingency 
requirements,  and  adequate  shipping 
services  irom  non-Participants  are  not 
available  through  established  DoD 
contracting  practices  or  U.S. 
Government  treaty  agreements. 

2.  Activation  will  be  in  accordance 
with  procedures  outlined  in  Section  V 
of  this  Agreement. 

3.  Following  is  the  prioritized  order 
for  utilization  of  commercial  sealift 
capacity  to  meet  DoD  peacetime  and 
Contingency  requirements: 

a.  U.S.  Flag  vessel  capacity  operated 
by  a  Participant  and  U.S.  Flag  Vessel 
Sharing  Agreement  (VSA)  capacity  of  a 
Participant. 

b.  U.S.  Flag  vessel  capacity  operated 
by  a  non-Participant. 

c.  Combination  U.S. /foreign  flag 
vessel  capacity  operated  by  a  Participant 
and  combination  U.S. /foreign  flag  VSA 
capacity  of  a  Participant. 

d.  Combination  U.S./foreign  flag 
vessel  capacity  operated  by  a  non- 
Participant. 


e.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
Participant. 

f.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
non-Participant. 

g.  Foreign-owned  or  operated  foreign 
flag  vessel  capacity  of  a  non-Participant. 

4.  Under  Section  VI.F.  of  this 
Agreement,  Participants  may  implement 
CCAs  to  fulfill  their  contractual 
conunitments  to  meet  VISA 
requirements. 

B.  Responsibilities 

1.  The  SecDef,  through 
USTRANSCOM,  shall: 

a.  Define  time-phased  requirements 
for  Contingency  sealift  capacity  and 
resources  required  in  Stages  I,  n  and  III 
to  augment  DoD  sealift  resources. 

b.  Keep  MARAD  and  Participants 
apprised  of  Contingency  sealift  capacity 
required  and  resources  committed  to 
Stages  1  and  11. 

c.  Obtain  Contingency  sealift  capacity 
through  the  implementation  of  specific 
prenegotiated  DoD  Contingency 
contracts  with  Participants. 

d.  Notify  the  Administrator  upon 
activation  of  any  stage  of  VISA. 

e.  Co-chair  (with  MARAD)  the  Joint 
Plaiming  Advisory  Group  (JPAG). 

f.  Establish  procedures,  in  accordance 
with  applicable  law  and  regulation, 
providing  Participants  with  necessary 
determinations  for  use  of  foreign  flag 
vessels  to  replace  an  equivalent  U.S. 
Flag  capacity  to  transport  a  Participant's 
normal  peacetime  DoD  cargo,  when 
Participant's  U.S.  Flag  assets  are 
removed  from  regular  service  to  meet 
VISA  Contingency  requirements. 

g.  Provide  a  reasonable  time  to  permit 
an  orderly  return  of  a  Participant's 
vessel(s)  to  its  regular  schedule  and 
termination  of  its  foreign  flag  capacity 
arrangements  as  determined  through 
coordination  between  DoD  and  the 
Participants. 

h.  Review  and  endorse  Participants' 
requests  to  MARAD  for  use  of  foreign 
flag  replacement  capacity  for  non^DoD 
government  cargo,  when  U.S.  Flag 
capacity  is  required  to  meet 
Contingency  requirements. 

2.  The  SecTrans,  through  MARAD, 
shall: 

a.  Review  the  amount  of  sealift 
resources  committed  in  DoD  contracts  to 
Stages  I  and  II  and  notify 
USTRANSCOM  if  a  particular  level  of 
VISA  commitment  will  have  serious 
adverse  impact  on  the  commercial 
sealift  industry's  ability  to  provide 
essential  services.  MARAD's  analysis 
shall  be  based  on  the  consideration  that 
all  VISA  Stage  1  and  II  capacity 
committed  will  be  activated.  This 


notification  will  occur  on  an  annual- 
basis  upon  USCINCTRANS'  acceptance 
of  VISA  conunitments  from  the 
Participants.  If  so  advised  by  MARAD, 
USTRANSCOM  will  adjust  the  size  of 
the  stages  or  provide  MARAD  with 
justification  for  maintaining  the  size  of 
those  stages.  USTRANSCOM  and 
MARAD  will  coordinate  to  ensure  that 
the  amount  of  sealift  assets  committed 
to  Stages  I  and  11  will  not  have  an 
adverse,  national  economic  impact. 

b.  Coordinate  with  DOJ  for  the 
expedited  approval  of  CCAs. 

c.  Upon  request  by  USCINCTRANS 
and  approval  by  SecDef  to  activate  Stage 
III,  allocate  sealift  capacity  and 
intermodal  assets  to  meet  DoD 
Contingency  requirements.  DoD  shall 
have  priority  consideration  in  any 
allocation  situation. 

d.  Establish  procediu^s,  piu-suant  to 
section  653(d)  of  the  Maritime  Security 
Act  (MSA),  for  determinations  regarding 
the  equivalency  and  duration  of  the  use 
of  foreign  flag  vessels  to  replace  U.S. 
Flag  vessel  capacity  to  transport  the 
cargo  of  a  Participant  which  has  entered 
into  an  operating  agreement  under 
section  652  of  the  MSA  and  whose  U.S. 
Flag  vessel  capacity  has  been  removed 
from  regular  service  to  meet  VISA 
contingency  requirements.  Such  foreign 
flag  vessels  shall  be  eligible  to  transport 
cargo  subject  to  the  Cargo  Preference 
Act  of  1904  (10  U.S.C.  2631),  P.R.  17  (46 
App.  U.S.C.  1241-1),  and  Pub.  L  664 
(46  App.  U.S.C.  1241(b)).  However,  any 
procedures  regarding  the  use  of  such 
foreign  flag  vessels  to  transport  cargo 
subject  to  die  Cargo  Preference  Act  of 
1904  must  have  the  concurrence  of 
USTRANSCOM  before  it  becomes 

e.  Co-chair  (with  USTRANSCOM)  the 

JPAG. 

f.  Seek  necessary  Jones  Act  waivers  as 
required.  To  the  extent  feasible, 
participants  with  Jones  Act  vessels  or 
vessel  capacity  will  use  CCAs  or  other 
arrangements  to  protect  their  ability  to 
maintain  services  for  their  commercial 
customers  and  to  fulfill  their 
commercial  peacetime  commitments 
with  U.S.  Flag  vessels.  In  situations 
where  the  activation  of  this  Agreement 
deprives  a  Participant  of  all  or  a  portion 
of  its  Jones  Act  vessels  or  vessel 
capacity  and,  at  the  same  time,  creates 

a  general  shortage  of  Jones  Act  vessel(s) 
or  vessel  capacity  on  the  market,  the 
Administrator  may  request  that  the 
Secretar>'  of  the  Treasury  grant  a 
temporary  waiver  of  the  provisions  of 
the  Jones  Act  to  permit  a  Participant  to 
charter  or  otherwise  utilize  non-Jones 
Act  vessel(s)  or  vessel  capacity,  with 
priority  consideration  recommended  for 
U.S.  crewed  vessel(s)  or  vessel  capacity. 
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The  vessel(s)  or  vessel  capacity  for 
which  such  waivers  are  requested  will 
be  approximately  equal  to  the  Jones  Act 
vessel(s)  or  vessel  capacity  chartered  or 
under  contract  to  the  DoD,  and  any 
waiver  that  may  be  granted  will  be 
effective  for  the  period  that  the  Jones 
Act  vessel{s)  or  vessel  capacity  is  on 
charter  or  under  contract  to  the  DoD 
plus  a  reasonable  time  for  termination  of 
the  replacement  charters  as  determined 
by  the  Administrator. 

C.  Termination  of  Charters,  Leases  and 
Other  Contractual  Arrangements 

1.  USTRANSCOM  will  notify  the 
Administrator  as  soon  as  possible  of  the 
prospective  termination  of  charters, 
leases,  management  service  contracts  or 
other  contractual  arrangements  made  by 
the  DoD  under  this  Agreement. 

2.  In  the  event  of  general 
requisitioning  of  ships  under  46  App. 
U.S.C.  1242.  the  Administrator  shall 
consider  commitments  made  with  the 
DoD  under  this  Agreement. 

D.  Modification/Amendment  of  This 
Agreement 

1.  The  Attorney  General  may  modify 
this  Agreement,  in  writing,  after 
consultation  with  the  Chairman-FTC, 
SecTrans,  through  his  representative 
MARAD,  and  SecDef,  through  his 
representative  USCINCTRANS. 
Although  Participants  may  withdraw 
from  this  Agreement  pursuant  to 
Section  VI.D,  they  remain  subject  to 
VISA  as  amended  or  modified  until 
such  withdrawal. 

2.  The  Administrator,  USCINCTRANS 
and  Participants  may  modify  this 
Agreement  at  any  time  by  mutual 
agreement,  but  only  in  writing  with  the 
approval  of  the  Attorney  General  and 
thefhairman-FTC. 

3.  Participants  may  propose 
amendments  to  this  Agreement  at  any 
time. 

E.  Administrative  Expenses — 
Administrative  and  Out-of-Pocket 
Expenses  Incurred  by  a  Participant 
Shall  Be  Borne  Solely  by  the  Participant 

F.  Record  Keeping 

1 .  MARAD  has  primary  responsibility 
for  maintaining  carrier  VISA  application 
records  in  connection  with  this 
Agreement.  Records  will  be  maintained 
in  accordance  with  MARAD 
Regulations.  Once  a  carrier  is  selected  as 
a  VISA  Participant,  a  copy  of  the  VISA 
application  form  will  be  forwarded  to 
USTRANSCOM. 

2.  In  accordance  with  44  CFR 
332.2(c),  MARAD  is  responsible  for  the 
making  and  record  maintenance  of  a  full 
and  verbatim  transcript  of  each  JPAG 
meeting.  MARAD  shall  send  this 


transcript,  and  any  voluntary  agreement 
resulting  from  the  meeting,  to  the 
Attorney  General,  the  Chairman — FTC, 
the  Director — FEMA,  any  other  party  or 
repository  required  by  law  and  to 
Participants  upon  their  request. 

3.  USTRANSCOM  shall  be  the  official 
custodian  of  records  related  to  the 
contracts  to  be  used  under  this 
Agreement,  to  include  specific 
information  on  eru'oUment  of  a 
Participant's.capacity  in  VISA. 

4.  In  accordance  with  44  CFR 
332.3(d),  a  Participant  shall  maintain  for 
five  (5)  years  all  minutes  of  meetings, 
transcripts,  records,  documents  and 
other  data,  including  any 
communications  with  other  Participants 
or  with  any  other  member  of  the 
industry  or  their  representatives,  related 
to  the  administration,  including 
planning  related  to  and  implementation 
of  Stage  activations  of  this  Agreement. 
Each  Participant  agrees  to  make  such 
records  available  to  the  Administrator, 
USCINCTRANS,  the  Attorney  General, 
and  the  Chairman — FTC  for  inspection 
and  copying  at  reasonable  times  and 
upon  reasonable  notice.  Any  record 
maintained  by  MARAD  or 
USTRANSCOM  pursuant  to  paragraphs 
1,  2,  or  3  of  this  subsection  shall  be 
available  for  public  inspection  and 
copying  unless  exempted  on  the 
grounds  specified  in  5  U.S.C  552(b)  or 
identified  as  privileged  and  confidential 
information  in  accordance  with  section 
708(e). 

G.  MARAD  Reporting  Requirements — 
MARAD  Shall  Report  to  the  Director- 
FEMA,  as  Required,  on  the  Status  and 
Use  of  This  Agreement 

TV.  Joint  Planning  Advisory  Group 

A.  The  JPAG  provides 
USTRANSCOM,  MARAD  and  VISA 
Participants  a  planning  forum  to: 

1.  Analyze  DoD  Contingency  ^ealift/ 
intermodal  service  and  resource 
requirements. 

2.  Identify  commercial  sealift  capacity 
that  may  be  used  to  meet  DoD 
requirements,  related  to  Contingencies 
and,  as  requested  by  USTRANSCOM. 
exercises  and  special  movements. 

3.  Develop  and  recommend  Concepts 
of  Operations  (CONOPS)  to  meet  DoD- 
approved  Contingency  requirements 
and,  as  requested  by  USTRANSCOM, 
exercises  and  special  movements. 

B.  The  JPAG  will  be  co-chaired  by 
MARAD  and  USTRANSCOM,  and  will 
convene  as  jointly  deteripined  by  the  co- 
chairs. 

C.  The  JPAG  will  consist  of 
designated  representatives  from 
MARAD,  USTRANSCOM,  each 
Participant,  and  maritime  labor.  Other 


attendees  may  be  invited  at  the 
discretion  of  the  co-chairs  as  necessary 
to  meet  JPAG  requirements. 
Representatives  will  provide  technical 
advice  and  support  to  ensure  maximum 
coordination,  efficiency  and 
effectiveness  in  the  use  of  Participants' 
resources.  All  Participants  will  be 
invited  to  all  open  JPAG  meetings.  For 
selected  JPAG  meetings,  attendance  may 
be  limited  to  designated  Participants  to 
meet  speciftc  operational  requirements. 

1.  The  co-chairs  may  establish 
working  groups  within  JPAG. 
Participants  may  be  assigned  to  working 
groups  as  necessary  to  develop  specific 
CONOPS. 

2.  Each  working  group  will  be  co- 
chaired  by  representatives  designated  by 
MARAD  and  USTRANSCOM. 

D.  The  JPAG  will  not  be  used  for 
contract  negotiations  and/or  contract 
discussions  between  carriers  and  the 
DoD;  such  negotiations  and/or 
discussions  will  be  in  accordance  with 
applicable  DoD  contracting  policies  and 
procedures. 

E.  The  JPAG  co-chairs  shall: 

1.  Notify  the  Attorney  General,  the 
Chairman — FTC,  Participants  and  the 
maritime  labor  representative  of  the 
time,  place  and  nature  of  each  JPAG 
meeting. 

2.  Provide  for  publication  in  the 
Federal  Register  of  a  notice  of  the  time, 
place  and  nature  of  each  JPAG  meeting. 
If  the  meeting  is  open,  a  Federal 
Register  notice  will  be  published 
reasonably  in  advance  of  the  meeting.  If 
a  meeting  is  closed,  a  Federal  Register 
notice  will  be  published  within  ten  (10) 
days  after  the  meeting  and  will  include 
the  reasons  for  closing  the  meeting. 

3.  Establish  the  agenda  for  each  JPAG 
meeting  and  be  responsible  for 
adherence  to  the  agenda. 

4.  Provide  for  a  full  and  complete 
transcript  or  other  record  of  each 
meeting  and  provide  one  copy  each  of 
transcript  or  other  record  to  the 
Attorney  General,  the  Chairman-FTC, 
and  to  Participants,  upon  request. 

F.  Security  Measures — The  co-chairs 
will  develop  and  coordinate  appropriate 
security  measures  so  that  Contingency 
planning  information  can  be  shared 
with  Participants  to  enable  them  to  plan 
their  commitments. 

V.  Activation  of  VISA  Contingency 
Provisions 

A.  General 

VISA  may  be  activated  at  the  request 
of  USCINCTRANS.  with  approval  of 
SecDef,  as  needed  to  support 
Contingency  operations.  Activating 
voluntary  commitments  of  capacity  to 
support  such  operations  will  be  in 
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accordance  with  prenegotiated 
Contingency  contracts  between  DoD  and 
Participants. 

B.  Notification  of  Activation 

1.  USCINCTRANS  will  notify  the 
Administrator  of  the  activation  of  Stages 
I,  II,  and  III. 

2.  The  Administrator  shall  notify  the 
Attorney  General  and  the  Chairman-FTC 
when  it  has  been  determined  by  DoD 
that  activation  of  any  Stage  of  VISA  is 
necessary  to  meet  DoD  Contingency 
requirements. 

C.  Voluntary  Capacity 

1.  Throughout  the  activation  of  any 
Stages  of  this  Agreement,  DoD  may 
utilize  voluntary  commitment  of  sealift 
capacity  or  systems. 

2.  Requests  for  volunteer  capacity  will 
be  extended  simultaneously  to  both 
Participants  and  other  carriers.  First 
priority  for  utilization  will  be  given  to 
Participants  who  have  signed  Stage  I 
and/or  II  contracts  and  are  capable  of 
meeting  the  operational  requirements. 
Participants  providing  voluntary 
capacity  may  request  USTRANSCOM  to 
activate  their  prenegotiated  Contingency 
contracts;  to  the  maximum  extent 
possible,  USTRANSCOM.  where 
appropriate,  shall  support  such 
requests.  Volunteered  capacity  will  be 
credited  against  Participants'  staged 
commitments,  in  the  event  such  stages 
are  subsequently  activated. 

3.  In  the  event  Participants  are  unable 
to  fully  meet  Contingency  requirements, 
or  do  not  voluntarily  offer  to  provide  the 
required  capacity,  the  shipping  capacity 
made  available  under  VISA  may  be 
supplemented  by  ships/capacity  from 
non-Participants. 

4.  When  voluntary  capacity  does  not 
meet  DoD  Contingency  requirements, 
DoD  will  activate  the  VISA  stages  as 
necessary. 

D.  Stage! 

1.  Stage  I  will  be  activated  in  whole 
or  in  part  by  USCINCTRANS,  with 
approval  of  SecDef,  when  volimtary 
capacity  commitments  are  insufficient 
to  meet  DoD  Contingency  requirements. 
USCINCTRANS  will  notify  the 
Administrator  upon  activation. 

2.  USTRANSCOM  will  implement 
Stage  1  Contingency  contracts  as  needed 
to  meet  operational  requirements. 

E.  Stage  II 

1.  Stage  II  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capability  of 
Stage  1  and/or  voluntarily  committed 
resources. 

2.  Stage  II  will  be  activated  by 
USCINCTRANS,  with  approval  of  - 


SecDef,  following  the  same  procedures 
discussed  in  paragraph  D  above. 

F.  Stage  m      ' 

1.  Stage  III  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capability  of 
Stages  I  and  11,  and  other  shipping 
services  are  not  available.  This  stage 
involves  DoD  use  of  capacity  and 
vessels  operated  by  Participants  which 
will  be  furnished  to  DoD  when  required 
in  accordance  with  this  Agreement.  The 
capacity  and  vessels  are  allocated  by 
MARAD  on  behalf  of  SecTrans  to 
USCINCTRANS. 

2.  Stage  III  will  be  activated  by 
USCINCTRANS  upon  approval  by 
SecDef.  Upon  activation,  DoD  SecDef 
will  request  SecTrans  to  allocate  sealift 
capacity  based  on  DoD  requirements,  in 
accordance  with  Title  1  of  DPA,  to  meet 
the  Contingency  requirement.  All 
Participants'  capacity  committed  to 
VISA  is  subject  to  use  during  Stage  111. 

3.  Upon  allocation  of  sealift  assets  by 
SecTrans,  through  its  designated 
representative  MARAD,  USTRANSCOM 
will  negotiate  and  execute  Contingency 
contracts  with  Participants,  using  pre- 
approved  rate  methodologies  as 
established  jointly  by  SecTrans  and 
SecDef  in  fulfillment  of  section  653  of 
the  Maritime  Security  Act  of  1996.  Until 
execution  of  such  contract,  the 
Participant  agrees  that  the  assets  remain 
subject  to  the  provisions  of  section  902 
of  the  Merchant  Marine  Act  of  1936, 
Title  46  App.  U.S.C.  1242. 

4.  Simultaneously  with  activation  of 
Stage  III,  the  DoD  Sealift  Readiness 
Program  (SRP)  will  be  activated  for 
those  carriers  still  under  obligation  to 
that  program. 

G.  Partial  Activation 

As  used  in  this  Section  V,  activation 
"in  part"  of  any  Stage  under  this 
Agreement  shaJl  mean  one  of  the 
following: 

1.  Activation  of  only  a  portion  of  the 
committed  capacity  of  some,  but  not  all, 
of  the  Participants  in  any  Stage  that  is 
activated;  or 

2.  Activation  of  the  entire  committed 
capacity  of  some,  but  not  all,  of  the 
Participants  in  any  Stage  that  is 
activated;  or 

3.  Activation  of  only  a  portion  of  the 
entire  committed  capacity  of  all  of  the 
Participants  in  any  Stage  that  is 
activated. 

VI.  Terms  and  Conditions 

A.  Participation 

1.  Any  U.S.  Flag  vessel  operator 
organized  under^e  laws  of  a  State  of 
the  United  States,  or  the  District  of 


Columbia,  may  become  a  "Participant" 
in  this  Agreement  by  submitting  an 
executed  copy  of  the  form  referenced  in 
Section  VII,  and  by  entering  into  a  VISA 
Enrollment  Contract  with  DoD  which 
establishes  a  legal  obligation  to  perform 
and  which  specifies  payment  or 
payment  methodology  for  all  services 
rendered. 

2.  The  term  "Participant"  includes  the 
entity  described  in  VI. A.  1  above,  and  all 
United  States  subsidiaries  and  affiliates 
of  the  entity  which  own,  operate, 
charter  or  lease  ships  and  intermodal 
equipment  in  the  regular  course  of  their 
business  and  in  which  the  entity  holds 

a  controlling  interest. 

3.  Upon  request  of  the  entity 
executing  the  form  referenced  in  Section 
VII,  the  term  "Participant"  may  include 
the  controlled  non-domestic 
subsidiaries  and  affiliates  of  such  entity 
signing  this  Agreement,  provided  that 
the  Administrator,  in  coordination  with 
USCINCTRANS,  grants  specific 
approval  for  their  inclusion. 

4.  Any  entity  receiving  payments 
under  the  Maritime  Security  Program 
(MSP),  pursuant  to  the  Maritime 
Security  Act  of  1996  (MSA)  (Pub.  L. 
104-239),  shall  become  a  "Participant" 
with  respect  to  all  vessels  enrolled  in 
MSP  at  all  times  until  the  date  the  MSP 
operating  agreement  would  have 
terminated  according  to  its  original 
terms.  The  MSP  operator  shall  be 
enrolled  in  VISA  as  a  Stage  III 
Participant,  at  a  minimum.  Such  , 
participation  will  satisfy  the 
requirement  for  an  MSP  participant  to 
be  enrolled  in  an  emergency 
preparedness  program  approved  by    ' 
SecDef  as  provided  in  section  653  of  the 
MSA. 

5.  A  Participant  shall  be  subject  only 
to  the  provisions  of  this  Agreement  and 
not  to  the  provisions  of  the  SRP. 

6.  MARAD  shall  publish  periodically 
in  the  Federal  Register  a  list  of 
Participants. 

B.  Agreement  of  Participant 

1.  Each  Participant  agrees  to  provide 
commercial  sealift  and/or  intermodal 
shipping  services/systems  in  accordance 
widi  DoD  Contingency  contracts. 
USTRANSCOM  will  review  and 
approve  each  Participant's  commitment 
to  ensure  it  meets  DoD  Contingency 
requirements.  A  Participant's  capacity 
commitment  to  Stages  I  and  II  will  be 
one  of  the  considerations  in  determining 
the  level  of  DoD  peacetime  contracts 
awarded  with  the  exception  of  Jones  Act 
capacity  (as  discussed  in  paragraph  4 
below). 

2.  DoD  may  also  enter  into 
Contingency  conti;acts,  not  linked  to 
peacetime  contract  commitments,  with 
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Participants,  as  required  to  meet  Stage  I 
and  II  requirements. 

3.  Commitment  of  Participants" 
resources  to  VISA  is  as  follows: 

a.  Stage  III:  A  carrier  desiring  to 
participate  in  DoD  peacetime  contracts/ 
traffic  must  commit  no  less  than  50%  of 
its  total  U.S.  Flag  capacity  into  Stage  III. 
Carriers  receiving  DOT  payments  under 
the  MSP,  or  carriers  subject  to  section 
909  of  Merchant  Marine  Act  of  1936,  as 
amended,  that  are  not  enrolled  in  the 
SRP  will  have  vessels  receiving  such 
assistance  enrolled  in  Stage  III. 
Participants'  capacity  under  charter  to 
DoD  will  be  considered  "organic"  to 
DoD,  and  does  not  count  towards  the 
Participant's  Contingency  commitment 
during  the  period  of  the  charter. 
Participants  utilized  under  Stage  III 
activation  will  be  compensated  based 
upon  a  DoD  pre-approved  rate 
methodology. 

b.  Stages  I  and  II:  DoD  will  annually 
develop  and  publish  minimum 
commitment  requirements  for  Stages  I 
and  II.  Normally,  the  awarding  of  a  long- 
term  (i.e.,  one  year  or  longer)  DoD 
contract,  exclusive  of  charters,  will 
include  the  annual  predesignated 
minimum  commitment  to  Stages  I  and/ 
or  II.  Participants  desiring  to  bid  on  DoD 
peacetime  contracts  will  be  required  to 
provide  commitment  levels  to  meet 
DoD-established  Stage  I  and/or  II 
minimums  on  an  annual  basis. 
Participants  may  gain  additional 
consideration  for  peacetime  contract 
cargo  allocation  awards  by  committing 
capacity  to  Stages  I  and  II  beyond  the 
specified  minimums.  If  the  Participant 
is  awarded  a  contract  reflecting  such  a 
commitment,  that  commitment  shalt 
become  the  actual  amount  of  a 
Participant's  U.S.  Flag  capacity 
commitment  to  Stages  I  and  II.  A 
Participant's  Stage  III  U.S.  Flag  capacity 
commitment  shall  represent  its  total 
minimum  VISA  commitment.  That 
Participant's  Stage  I  and  II  capacity 
commitments  as  well  as  any  volunteer 
capacity  contribution  by  Participant  are 
portions  of  Participant's  total  VISA 
commitment.  Participants  activated 
during  Stages  I  and  II  will  be 
compensated  in  accordance  with 
prenegotiated  Contingency  contracts. 

4.  Participants  exclusively  operating 
vessels  engaged  in  domestic  trades  will 
be  required  to  commit  50%  of  that 
capacity  to  Stage  III.  Such  Participants 
will  not  be  required  to  commit  capacity 
to  Stages  I  and  II  as  a  consideration  of 
domestic  peacetime  traffic  and/or 
contract  award.  However,  such 
Participants  may  voluntarily  agree  to 
commit  capacity  to  Stages  I  and/or  II. 

5.  The  Participant  owning,  operating, 
or  controlling  an  activated  ship  or  ship 


capacity  will  provide  intermodal 
equipment  and  management  services 
needed  to  utilize  the  ship  and 
equipment  at  not  less  than  the 
Participant's  normal  efficiency,  in 
accordance  with  the  prenegotiated 
Contingency  contracts  implementing 
this  Agreement. 

C.  Effective  Date  and  Duration  of 
Participation 

1.  Participation  in  this  Agreement  is 
effective  upon  execution  by  MARAD  of 
the  submitted  form  referenced  in  section 
VII,  and  approval  by  USTRANSCOM  by 
execution  of  an  Enrollment  Contract,  for 
Stage  III.  at  a  minimum. 

2.  VISA  participation  remains  in 
effect  until  the  Participant  terminates 
the  Agreement  in  accordance  with 
paragraph  D  below,  or  termination  of 
the  Agreement  in  accordance  with  44 
CFR  332.4.  Notwithstanding  termination 
of  VISA  or  participation  in  VISA, 
obligations  pursuant  to  executed  DoD 
peacetime  contracts  shall  remain  in 
effect  for  the  term  of  such  contracts  and 
are  subject  to  all  terms  and  conditions 
thereof. 

D.  Participant  Termination  of  VISA 

1.  Except  as  provided  in  paragraph  2 
below,  a  Participant  may  terminate  its 
participation  in  VISA  upon  written 
notice  to  the  Administrator.  Such 
termination  shall  become  effective  30 
days  after  written  notice  is  received, 
unless  obligations  incurred  under  VISA 
by  virtue  of  activation  of  any 
Contingency  contract  cannot  be  fulfilled 
prior  to  the  termination  date,  in  which 
case  the  Participant  shall  be  required  to 
complete  the  performance  of  such 
obligations.  Voluntary  termination  by  a 
carrier  of  its  VISA  participation  shall 
not  act  to  terminate  or  otherwise 
mitigate  any  separate  contractual 
commitment  entered  into  with  DoD. 

2.  A  Participant  having  an  MSP 
operating  agreement  with  SecTrans 
shall  not  withdraw  from  this  Agreement 
at  any  time  during  the  original  term  of 
the  MSP  operating  agreement. 

3.  A  Participant's  withdrawal,  or 
termination  of  this  Agreement,  will  not 
deprive  a  Participant  of  an  antitrust 
defense  otherwise  available  to  it  in 
accordance  with  DPA  section  708  for 
the  fulfillment  of  obligations  incurred 
prior  to  withdrawal  or  termination. 

4.  A  Participant  otherwise  subject  to 
the  DoD  SRP  that  voluntarily  withdraws 
from  this  Agreement  will  become 
subject  again  to  the  DoD  SRP. 

E.  Rules  and  Regulations 

Each  Participant  acknowledges  and 
agrees  to  abide  by  all  pfovisions  of  DPA 
section  708,  and  regulations  related 


thereto  which  are  promulgated  by  the 
Secretary,  the  Attorney  General,  and  the 
Chairman-FTC.  Standards  and 
procedures  pertaining  to  voluntary 
agreements  have  been  promulgated  in 
44  CFR  part  332.  46  CFR  part  340 
establishes  procedures  for  assigning  the 
priority  for  use  and  the  allocation  of 
shipping  services,  containers  and 
chassis.  The  JPAG  will  inform 
Participants  of  new  and  amended  rules 
and  regulations  as  they  are  issued  in 
accordance  with  law  and  administrative 
due  process.  Although  Participants  may 
withdraw  from  VISA,  they  remain 
subject  to  all  authorized  rules  and 
regulations  while  in  Participant  status. 

F.  Carrier  Coordination  Agreements 
(CCA) 

1.  When  any  Stage  of  VISA  is 
activated  or  when  DoD  has  requested 
volunteer  capacity  pursuant  to  Section 
V.B.  of  VISA,  Participants  may 
implement  approved  CCAs  to  meet  the 
needs  of  the  DoD  and  to  minimize  the 
disruption  of  their  services  to  the  civil 
economy. 

2.  A  CCA  for  which  the  parties  seek 
the  benefit  of  section  708(j)  of  the  DPA 
shall  be  identified  as  such  and  shall  be 
submitted  to  the  Administrator  for 
approval  and  certification  in  accordance 
with  section  708(f)(1)(A)  of  the  DPA. 
Upon  approval  and  certification,  the 
Administrator  shall  transmit  the 
Agreement  to  the  Attorney  General  for 

a  finding  in  accordance  with  section 
708(f)(1)(B)  of  the  DPA.  Parties  to 
approved  CCAs  may  avail  themselves  of 
the  antitrust  defenses  set  forth  in  section 
708(j)  of  the  DPA.  Nothing  in  VISA 
precludes  Participants  fi'om  engaging  in 
lawful  conduct  (including  carrier 
coordination  activities)  that  lies  outside 
the  scope  of  an  approved  Carrier 
Coordination  Agreement;  but  antitrust 
defenses  will  not  be  available  pursuant 
to  section  708(j)  of  the  DPA  for  such 
conduct. 

3.  Participants  may  seek  approval  for 
CCAs  at  any  time. 

G.  Enrollment  of  Capacity  (Ships  and 
Equipment) 

1 .  A  list  identifying  the  ships/capacity 
and  intermodal  equipment  committed 
by  a  Participant  to  each  Stage  of  VISA 
will  be  prepared  by  the  Participant  and 
submitted  to  USTRANSCOM  within 
seven  days  after  a  carrier  has  become  a 
Participant.  USTRANSCOM  will 
maintain  a  record  of  all  such 
commitments.  Participants  will  notify 
USTRANSCOM  of  any  changes  not  later 
than  seven  days  prior  to  the  change. 

2.  USTRANSCOM  will  provide  a  copy 
of  each  Participant's  VISA  commitment 
data  and  all  changes  to  MARAD. 
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3.  Information  which  a  Participant 
identifies  as  privileged  or  business 
confidential/proprietary  data  shall  be 
withheld  from  public  disclosure  in 
accordance  with  section  708(h)(3)  and 
section  705(e)  of  the  DPA.  5  App.  U.S.C. 
552(b).  and  44  CFR  part  332. 

4.  Enrolled  ships  are  required  to 
comply  with  46  CFR  part  307, 
Establishment  of  Mandatory  Position 
Reporting  System  for  Vessels. 

H.  War  Risk  Insurance 

1.  Where  commercial  war  risk 
insurance  is  not  available  on  reasonable 
terms  and  conditions.  DOT  shall 
provide  non-premium  government  war 
risk  insurance,  subject  to  the  provisions 
of  section  1205  of  the  Merchant  Marine 
Act.  1936.  as  amended  (46  App.  U.S.C. 
1285(a)). 

2.  PiJrsuant  to  46  CFR  308.1(c),  the 
Administrator  (or  D'OT)  will  find  each 
ship  enrolled  or  utilized  under  this 
agreement  eligible  for  U.S.  Govenmient 
war  risk  insurance. 

/.  Antitrust  Defense 

1.  Under  the  provisions  of  DPA 
section  708.  each  carrier  shall  have 
available  as  a  defense  to  any  civil  or 
criminal  action  brought  under  the 
antitrust  laws  (or  any  similar  law  of  any 
State)  with  respect  to  any  action  taken 
to  develop  or  carry  out  this  Agreement, 
that  such  act  was  taken  in  the  course  of 
developing  or  carrying  out  this 
Agreement  and  that  the  Participant 
complied  with  the  provisions  of  DPA 
section  708  and  any  regulation 
thereunder,  and  acted  in  accordance 
with  the  terms  of  this  Agreement. 

2.  This  defense  shall  not  be  available 
to  the  Participant  for  any  action 
occurring  after  terinination  of  this 
Agreement.  This  defense  shall  not  be 
available  upon  the  modification  of  this 
Agreement  with  respect  to  any 
subsequent  action  that  is  beyond  the 
scope  of  the  modified  text  of  this 
Agreement,  except  that  no  such 
modification  shall  be  accomplished  in  a 
way  that  will  deprive  the  Participant  of 
antitrust  defense  for  the  fulfillment  of 
obligations  incurred. 

3.  This  defense  shall  be  available  only 
if  and  to  the  extent  that  the  Participant 
asserting  it  demonstrates  that  the  action, 
which  includes  a  discussion  or 
agreement,  was  within  the  scope  of  this 
Agreement. 

4.  The  person  asserting  the  defense 
bears  the  burden  of  proof. 

5.  The  defense  shall  not  be  available 
if  the  person  against  whom  it  is  asserted 
shows  that  the  action  was  taken  for  the 
purpose  of  violating  the  antitrust  laws. 

6.  As  appropriate,  the  Administrator, 
on  behalf  of  SecTrans.  and  DoD  will 


support  agreements  filed  by  Participants 
with  the  Federal  Maritime  Commission 
that  are  related  to  the  standby  or 
Contingency  implementation  of  VISA. 

/.  Breach  of  Contract  Defense 

Under  the  provisions  of  DPA  sectioa 
708,  in  any  action  in  any  Federal  or 
State  court  for  breach  of  contract,  there 
shall  be  available  as  a  defense  that  the 
alleged  breach  of  contract  was  caused 
predominantly  by  action  taken  by  a 
Participant  during  an  emergency 
(including  action  taken  in  imminent 
anticipation  of  an  emergency)  to  carry 
out  this  Agreement.  Such  defense  shall 
not  release  the  party  asserting  it  from 
any  obligation  under  applicable  law  to 
mitigate  damages  to  the  greatest  extent 
possible. 

K.  Vessel  Sharing  Agreements  (VSA) 

1.  VISA  allows  Participants  the  use  of 
a  VSA  to  utilize  non-Participant  U.S. 
Flag  or  foreign-owned  and  operated 
foreign  flag  vessel  capacity  as  a 
substitute  for  VISA  Contingency 
capability  provided: 

a.  The  foreign  flag  capacity  is  utilized 
in  accordance  with  cargo  preference 
laws  and  regulations. 

b.  The  use  of  a  VSA,  either  currently 
in  use  or  a  new  proposal,  as  a 
substitution  to  meet  DoD  Contingency 
requirements  is  agreed  upon  by 
USTRANSCOM  and  MARAD. 

c.  The  Participant  carrier 
demonstrates  adequate  control  over  the 
offered  VSA  capacity  during  the  period 
of  utilization. 

d.  Service  requirements  are  satisfied. 

e.  Participant  is  responsible  to  DoD 
for  the  carriage  or  services  contracted 
for.  Though  VSA  capacity  may  be 
utilized  to  fulfill  a  Contingency 
commitment,  a  Participant's  U.S.  Flag 
VSA  capacity  in  another  Participant's 
vessel  shall  not  act  in  a  manner  to 
increase  a  Participant's  capacity 
commitment  to  ViSA. 

2.  Participants  will  apprise  MARAD 
and  USTRANSCOM  in  advance  of  any 
change  in  a  VSA  of  which  it  is  a 
member,  if  such  changes  reduce  the 
availability  of  Participant  capacity 
provided  for  in  Any  approved  and 
accepted  Contingency  Concept  of 
Operations. 

3.  Participants  will  not  act  as  a  broker 
for  DoD  cargo  unless  requested  by 
USTRANSCOM. 

VII.  Application  and  Agreement 

The  Administrator,  in  coordination 
with  USCINCTRANS  has  adopted  the 
form  on  page  31  ("Application  to 
Participate  in  the  Voluntary  Intermodal 
Sealift  Agreement")  on  which 
intermodal  ship  operators  may  apply  to 


become  a  Participant  in  this  Agreement. 
The  form  incorporates,  by  Reference,  the 
terms  of  this  Agreement. 

United  States  of  America,  Department 
of  Transportation,  Maritime 
Administration 

Application  To  Participate  in  the 
Voluntary  Intermodal  Sealift  Agreement 

The  applicant  identified  below  hereby, 
applies  to  participate  in  the  Maritime 
Administration's  agreement  entitled 
"Voluntary'  Intermodal  Sealift 
Agreement."  The  text  of  said  Agreement 

is  published  in Federal  Register 

. .  19 -.  This 

Agreement  is  authorized  under  section 
708  of  the  Defense  Production  Act  of 
1950,  as  amended  (50  App.  U.S.C. 
2158).  Regulations  governing  this 
Agreement  appear  at  44  CFR  part  332 
and  are  reflected  at  49  CFR  subtitle  A. 

The  applicant,  if  selected,  hereby 
acknowledges  and  agrees  to  the 
incorporation  by  reference  into  this 
Application  and  Agreement  of  the  entire 
text  of  the  Voluntary  Intermodal  Sealift 

Agreement  published  in Federal 

Register .         . 

19 ,  as  though  said  text  were 

physically  recited  herein. 

The  Applicant,  as  a  Participant,  agrees 
to  comply  with  the  provisions  of  section 
708  of  the  Defense  Production  Act  of 
1950,  as  amended,  the  regulations  of  44 
CFR  part  332  and  as  reflected  at  49  CFR 
subtitle  A,  and  the  terms  of  the 
Voluntary  Intermodal  Sealift 
Agreement.  Further,  the  applicant,  if 
selected  as  a  Participant,  hereby  agrees 
to  contractually  commit  to  make 
specifically  enrolled  vessels  or  capacity, 
intermodal  equipment  and  management 
of  intermodal  transportation  systems 
available  for  use  by  the  Department  of 
Defense  and  to  other  Participants  as 
discussed  in  this  Agreement  and  the 
subsequent  Department  of  Defense 
Voluntary  Intermodal  Sealift  Agreement 
Enrollment  Contract  for  the  purpose  of 
meeting  national  defense  requirement. 

Attest: 

(Corporate  Secretary) 
(CORPORATE  SEAL) 

Effective  Date:    ■_ 

(Secretary) 
(SEAL) 


(Apphcant-Corporate  Name) 
(Signature) 


(Position  Title) 
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United  States  of  America,  Department  of 
Transportation.  Maritime 
Administration 

By:     ^^ 

Maritime  Admmistrator 

By  order  of  the  Maritime  Administrator. 

Christine  Gurland, 

Acting  Secretary.  Maritime  Administration. 

|FR  Doc.  03-4039  Filed  2-24-03;  8:45  am) 

BILLING  CODE  4910-81-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  14.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  27,  2003  to 
be  assured  of  consideration. 

Alcohol,  Tobacco,  Tax  and  Trade 
Bui^au  (ATTTB) 

OMB  Number:  1513-0087  (formerly 
1512-0482). 

Reporting  Requirement  Number:  ATF 
Reporting  Requirement  5100/1. 

Type  p/fleview;  Extension. 

Title:  Labeling  and  Advertising 
Requirements  Under  the  Federal 
Alcohol  Administration  Act. 

Description:  Bottlers  and  importers  of 
alcohol  beverages  must  adhere  to 
numerous  performance  standards  for 
statements  made  on  labels  and  in 
advertisements  of  alcohol  beverages. 
These  performance  standards  include 
minimum  mandatory  labeling  and 
advertising  statements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
6.060. 

Estimated  Burden  Hours  Per 
■Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Jacqueline  White, 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 


Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
[FR  Doc.  03-4424  Filed  2-24-03:  8:45  am] 
WLUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Aicotiol  and  Tobacco  Tax  and  Trade 
■Bureau 

[TTB  Notice  No.  3;  TTB  O  1130.2] 

Delegation  Order — Delegation  of  the 
Administrator's  Authorities  in  27  CFR 
Parts  19,  40, 71,  72  and  194 

To:  All  Bureau  Employees  and  All 
Interested  Parties 

1 .  Purpose.  This  order  delegates 
certain  authorities  of  the  Administrator, 
Tax  and  Trade  Bureau  (TTB)  in  27  CFR 
parts  19,  40,  71,  72  and  194  to 
subordinate  TTB  officers  and  prescribes 
the  subordinate  TTB  officers  with  whom 
persons  file  documents. 

2.  Background: 

"  a.  On  November  25,  2002,  the 
President  signed  into  law  the  Homeland 
Security  Act  of  2002,  Pub.  L.  107-296, 
116  Stat.  2135  (2002).  The  Homeland 
Security  Act  of  2002  divided  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Department  of  the  Treasury,  into  two 
separate  agencies,  the  Bureau  of 
Alcohol,  Tobacco,  Firearms,  and 
Explosives  (ATF)  in  the  Department  of 
Justice,  and  the  Tax  and  Trade  Bureau 
(TTB)  in  the  Department  of  the 
Treasury.  This  division  of  the  former 
agency  and  division  of  its 
responsibilities  into  two  new  agencies 
took  place  60  days  after  enactment  of 
the  Act  on  January  24,  2003. 

b.  The  Homeland  Security  Act  of  2002 
provides  that  the  newly  established  Tax 
and  Trade  Bureau  be  headed  by  an 
Administrator.  It  also  provides  that  the 
authorities,  functions,  personnel  and    . 
assets  of  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  that  are  not  transferred  to 
the  Department  of  Justice  shall  be 
retained  within  the  Department  of  the 
Treasury  and  administered  by  the  Tax 
and  Trade  Bureau. 

c.  Pursuant  \fi  the  duties  and  powers 
established  by  the  Homeland  Security 
Act  of  2002,  the  Administrator  TTB  is 
authorized  to  administer  and  enforce 
Chapters  51  (relating  to  distilled  spirits, 
wine  and  beer)  and  52  (relating  to 
tobacco  products  and  cigarette  papers 


and  tubes)  of  title  26,  U.S.C.  the 
Internal  Revenue  Code  of  1986,  as 
amended,  sections  4181  and  4182 
(relating  to  the  excise  tax  on  firearms 
and  ammunition)  of  the  Internal 
Revenue  Code  of  1986,  and  title  27, 
United  States  Code  (relating  to  alcohol). 

d.  In  addition.  Treasury  Order  No. 
120-1  (Revised)  dated  January  24,  2003 
established  the  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
and  designated  it  as  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  (TTB).  It 
directed  that  the  head  of  TTB  is  the 
Administrator  who  shall  exercise  the 
authorities,  perform  the  functions,  and 
carry  out  the  duties  of  the  Secretary  ii» 
the  administration  and  enforcement  of 
the  laws  cited  in  paragraph  2c  above. 

e.  Treasury  Order  No.  120-1  also 
grants  the  Administrator  of  TTB  all 
authorities  delegated  to  the  Director  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  in  effect  on  January  23,  2003, 
that  are  r'elated  to  the  administration 
and  enforcement  of  the  laws  specified  in 
paragraph  2c.  In  addition,  it  grants  the 
Administrator  full  authority,  powers, 
and  duties  to  administer  the  affairs  of 
and  to  perform  the  functions  of  TTB, 
including,  without  limitation,  all 
management  and  administrative 
authorities  and  responsibilities  similarly 
granted  and  assigned  to  Bureau  Heads 
or  Heads  of  Bureaus  in  Treasury  Orders 
and  Treasury  Directives. 

f.  Treasury  Order  No.  120-1  provides 
that  all  regulations  adopted  on  or  before 
January  23,  2003  for  the  administration 
and  enforcement  of  the  laws  cited  in  • 
paragraph  2c  above  shall  continue  in 
effect  until  superseded  or  revised. 

g.  27  CFR  parts  19,  40,  71,  72  and  194 
contain  numerous  references  to  ATF 
titles  that  are  no  longer  valid  since  the 
transfer  of  responsibility  for 
administration  and  enforcement  of  these 
parts  of  27  CFR  from  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  to 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB).  Therefore,  this  delegation 
order  identifies  those  officers  within 
TTB  that  have  replaced  the  ATF  officers 
named  in  the  current  2Z.CFR  parts  19, 
40.  71,  72  and  194.  This  order  also 
delegates  certain  authorities  to 
subordinate  TTB  officers.  TTB  will 
publish  a  final  rule  in  the  near  future  to 
reflect  these  changes. 

3.  Effective  Date.  This  order  is 
effective  January  24,  2003. 

4.  Ratification.  In  addition  to  section 
1512(a)  of  the  Homeland  Security  Act  of 
2002,  this  order  affirms  and  ratifies  any 
action  taken  that  is  consistent  with  this 
order. 

5.  Delegations:  a.  Under  the  authority 
vested  in  the  Administrator,  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau,  by 
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the  Homeland  Security  Act  of  2002, 
Treasury  Department  Order  No.  120-01 
(Revised)  dated  January  24,  2003,  and 


by  26  CFR  301.7701-9,  this  TTB  order 
delegates  certain  authorities  prescribed 


in  27  CFR  parts  19,  40,  71,  72  and  194 
to  TTB  officers  as  follows: 


Any  reference  in  27  CFR  parts  19,  40,  72  or  194  to  authorities  of  the 
following  officials: 

Now  refers  to  ttie  following  officials: 

Director,  Bureau  of  Alcohol,  Tobacco  and  Firearms ^ 

Delegate  of  the  Director  

ATF  Officer 

Administrator,  Alcohol  and  Tobacco  Tax  and  Trade  Bureau. 

Delegate  of  the  Administrator. 

Specialist,  National  Revenue  Center  or  investigator  *  or  Auditor.  * 

ATF  Officer  or  Agent 

Regional  Director  (Compliance) 

Director  of  Industry  Operations  

Arpa  Suoen/isor                                          

Specialist,  National  Revenue  Center  or  Investigator  *  or  Auditor.  * 
Chief,  National  Revenue  Center  or  Chief,  Trade  Investigations  Division 

or  Chief.  Tax  Audit  D»vision. 
Chief,  National  Revenue  Center. 
Unit  Supervisor,  National  Revenue  Center  or  Supervisor  Trade  Inves- 

Anw pmnlovpp  of  the  Bureau  of  Alcohol  Tobacco  &  Firearms  

tigations  Group  *  or  Supervisor  Tax  Audit  Group  * 
Any  employee  of  the  Alcohol  and  Tobacco  Tax  and  Trade  Bureau. 

Chief  Counsel  of  the  Bureau  of  Alcohol  Tobacco  and  Firearms 

Chief  Counsel  of  the  Alcohol  and  Tobacco  Tax  and  Trade  Bureau. 

Associate  Director  (Compliance  Operations)  

Chief,  National  Revenue  Center. 

Field  officials  are  not  able  to  receive  materials  by  mail— all  mail  should  be  sent  to  the  National  Revenue  Center  official  until  further  notice. 


Any  reference  in  27  CFR  part  71  to  authorities  of  the  following  officials: 


Director,  Bureau  of  Alcohol,  Tobacco  and  Firearms 

Director  of  Industry  Operations  

Regional  Director  (Compliance)  '. 

District  Director  

Employee  of  the  Bureau  of  Alcohol,  Tot)acco  &  Firearms  

Chief  Counsel  of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms 


Now  refers  to  the  following  officials: 


Administrator,  Alcohol  and  Totiacco  Tax  and  Trade  Bureau. 

Deputy  Assistant  Administrator,  Field  Operations. 

Deputy  Assistant  Administrator,  Field  Operations.  • 

Deputy  Assistant  Administrator,  Reld  Operations. 

Employee  of  the  Alcohol  and  Tobacco  Tax  and  Trade  Bureau. 

Chief  Counsel  of  the  Alcohol  and  Tobacco  Tax  and  Trade  Bureau. 


b.  Certain  authorities  of  the  Administrator  are  further  redelegated  to  the  following  officials: 


The  auttiority  in  part  1 9  to: 


Prescritw  forms  

Approve  alternate  methods  and  procedures 


Approve  emergency  variations 


Approve  pilot  operations 

Approve  experimental  operations 

Approve  other  businesses  on  distilled  spirits  plant  premises  

Approve  withdrawal  of  spirits  by  the  United  States  and  disposition  of 
excess  spirits. 

Approve  distinctive  liquor  txjttles 

Approve  experimental  or  research  operatior^  


Approve  other  gaugir>g  device  or  method 
Approve  securing  devices  


Approve  continuity  of  premises 


Approve  adoption  of  formulas  

Approve  alternate  lock  specifications 

Approve  spirits  content  of  chemicals  removed  .■ 

Waive  information  on  lat)els  for  export 

Approve  conversion  of  SDA  to  other  formulas  

Approve  altemate  containers  

Disapprove  tx}ttles  not  constituting  approved  containers  

Require  statements  on  labels .~. : 

Approve  modified  forms  

Approve  materials  to  render  spirits  unfit  for  beverage  use 

To  take  final  action  on  TTB  matters  within  the  Commonwealth  of  Puer- 
to Rico. 


Is  redelegated  to: 


Assistant  Chief,  Regulations  and  Procedures  Division 

Chief,  Regulations  and  Procedures  Division  sets  precedents,  Chief. 

National  Revenue  Center  acts  on  similar  requests. 
Chief,  National  Revenue  Center  or  Supen/isor,  Trade  Investigations 

Group  *  or  Supervisor,  Tax  Audit  Group.  * 
Chief,  Regulations  and  Procedures  Division. 
Chief,  National  Revenue  Center. 
Chief,  National  Revenue  Center 
Chief,  National  Revenue  Center. 

Chief,  Advertising,  Lat)eling  and  Formulation  Division. 

Chief,  National  Revenue  Center  or  Chief,  Regulations  and  Procedures 

Division. 
Chief,  Regulations  and  Procedures  Division. 
Chief,  National  Revenue  Center  or  Chief,  Regulations  and  Procedures 

Division. 
Chief,  National  Revenue  Center  or  Chief,  Regulations  and  Procedures 

Division. 
Unit  Supen/isor,  National  Revenue  Center. 
Chief,  Regulations  and  Procedures  Division. 
Chief,  Regulations  and  Procedures  Division. 
Chief,  Regulations  and  Procedures  Division. 
Chief,  Regulations  and  Procedures  Division. 
Chief,  Regulations  and  Procedures  Division. 
Specialist,  Advertising,  labeling  and  Formulation  Division. 
Specialist,  Advertising.  Labeling  and  Fomiulation  Division 
Chief,  Regulations  and  Procedures  Division. 
Chief,  Nonbeverage  Products  Section. 
Chief,  Puerto  Rkx)  Operations. 


*  Field  officials  are  not  able  to  receive  materials  by  mail— all  mail  should  be  sent  to  the  National  Revenue  Center  official  until  further  notice. 


The  authority  in  part  40  to: 


Prescril)e  forms 


Is  redelegated  to: 


Assistant  Chief,  Regulations  and  Procedures  Diviskxi. 
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The  authority  in  part  40  to: 

Is  redelegated  to: 

Approve  alternate  methods  and  procedures  

Annrnx/P  pfTiprnpnpv  x/AridtioilS                               

Chief,  Regulations  and  Procedures  Division  sets  precedents,  Chief, 

National  Revenue  Center  acts  on  similar  requests. 
Chief,  National  Revenue  Center  or  Supervisor,  Trade  Investigations 

Approve  other  businesses  within  factory 

Approve  alternative  package  markings  

Group*  or  Supervisor,  Tax  Audit  Group* 
Chief,  National  Revenue  Center 
Chief,  Regulations  and  Procedures  Division. 

Department  of  the  Treasury 
Alcohol  and  Tobacco  Tax  and  Trade  Bureau 


Field  officials  are  not  able  to  receive  materials  by  mail— all  mail  should  be  sent  to  the  National  Revenue  Center  official  until  further  notice. 


This  authority  in  parts  71 ,  72  and  194: 

Is  redelegated  to: 

Assistant  Chief,  Regulations  and  Procedures  Division. 

Delegate  of  the  Administrator  in  part  72  

AHmini<:tratnr  in  1Q4  229                                      

Chief,  National  Revenue  Center. 

Chief,  Regulations  and  Procedures  Division. 

Administrator 
Deputy  Administrator 


Chief  of  Staff 


6.  Redelegation.  The  authorities 
delegated  in  this  order  may  not  be 
redelegated. 


7.  Questions.  If  you  have  a  question  Dated:  February  13.  2003. 

about  this  order,  contact  the  Regulations  Arthur  J.  Liliertucci, 

and  Procedures  Division  (202-927-  Administrator. 
8210). 
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BILLMO  COOC  4S10-31-C 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Announcement  of  Changes  to  ttie 
Eligibility  Requirements  and 
Application  Process  for  Participation 
in  Remote  Location  Filing  Prototype 
Two 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  General  notice. 


SUMMARY:  This  notice  announces  two 
changes  to  Remote  Location  Filing 
Prototype  Two.  One  change  provides 
that  line  release  entries  are  no  longer 
permitted  under  this  prototype.  The 
other  change  simplifies  the  application 
process  for  participation  in  the 
prototype  to  a  one-step  procedure  that 
will  consolidate  information  collection 
and  expedite  application  processing  at 
Customs  Headquarters.  Current  RLF 
filers  do  not  need  to  re-apply  to 
Customs  Headquarters  to  continue 
participation  in  RLF  Prototype  Two,  nor 
will  they  be  required  to  submit 
additional  port  applications. 
DATES:  The  c:hanges  to  Customs  second 
prototype  of  the  Remote  Location  Filing 
program  will  go  into  effect  February  25, 
2003.  Comments  concerning  these 
changes,  or  any  other  aspect  of  RLF. 


may  be  submitted  to  Customs  at  any 
time.  Applications  for  participation  in 
RLF  Prototype  Two  will  be  accepted 
throughout  the  duration  of  the  test 
program. 

ADDRESSES:  Written  comments  and 
applications  to  participate  in  the 
prototype  should  be  addressed  to  the 
Remote  Filing  Team.  Office  of  Field 
Operations.  U.S.  Customs  Service.  1300 
Pennsylvania  Avenue.  NW..  Room  5.2- 
B,  Washington.  DC  20229.  Comments 
may  also  be  submitted  via  e-mail  to 
Lisa.k.santana@customs.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
systems  or  automation  issues:  Eloisa 
Calafell  (305)  869-2780  or  Jackie  jegels 
(301)  893-6717.  For  operational  or 
policy  issues:  Lisa  K.  Santana  at  (202) 
927-4342  or  via  e-mail  at 
Usa.k.santana@customs.treas.gov.  , • 

SUPPLEMENTARY  INFORMATION: 

Background 

RLF  Authorized  by  the  National 
Customs  Automation  Program  (NCAP) 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
Pub.  L.  103-182,  107  Stat.  2057 
(December  8,  1993),  contains  provisions 
pertaining  to  Cu.stoms  Modernization 
(107  Stat.  2170).  Subpart  B  of  Title  VI 
of  the  Act  concerns  the  National 
Customs  Automation  Program  (NCAP), 
an  electronic  system  for  the  processing 
of  commercial  imports.  Within  subpart 


B,  section  631  of  the  Act  added  section 
414  (19  U.S.C.  1414),  which  provides  for 
Remote  Location  Filing  (RLF),  to  the 
Tariff  Act  of  1930,  as  amended.  RLF 
permits  an  eligible  NCAP  participant  to 
elect  to  file  electronically  a  formal  or 
informal  consumption  entry  with 
Customs  from  a  remote  location  within 
the  Customs  territory  of  the  United 
States  other  than  the  port  of  arrival,  or 
from  within  the  port  of  arrival  with  a 
requested  designated  examination  site 
outside  the  port  of  arrival. 

RLF  Prototype  Two 

In  accordance  with  §  101.9(b)  of  the 
Customs  Regulations  (19  CFR  101.9(b)), 
Customs  has  developed  and  tested  two 
RLF  prototypes. 

RLF  Prototype  Two  commenced  on 
January  1. 1997.  See  document 
published  in  the  Federal  Register  (61 
FR  60749)  on  November  29.  1996.  On 
December  7,  1998.  Customs  announced 
in  the  Federal  Register  (63  FR  67511) 
that  Prototype  Two  would  remain  in 
effect  until  Customs  concluded  the 
prototype  by  notice  in  the  Federal 
Register.  On  July  6.  2001.  Customs 
announced  in  the  Federal  Register  (66 
FR  35693)  changes  to  the  eligibility 
requirements  for  participation  in  RLF 
Prototype  Two  which  mandated  that 
customs  brokers  hold  a  national  permit. 
That  notice  also  announced  that  the 
provisions  of  part  111  of  the  Customs 
Regulations  (which  set  forth  the 
regulations  providing  for  the  licensing 
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of  and  granting  of  permits  to  customs 
brokers)  were  applicable  to  customs 
brokers  participating  in  the  RLF 
prototype.  The  July  6.  2001.  document 
noted  that  all  of  the  other  RLF  Prototype 
Two  terms  and  conditions  set  forth  in 
the  December  7,  1998  document 
remained  in  effect. 

Changes  to  RLF  Prototype  Two 

Since  the  inception  of  RLF  Prototype 
Two.  there  have  been  significant 
changes  made  to  the  RLF  application 
process,  as  well  as  to  the  prototype's 
eligibility  requirements.  As  a  result, 
much  of  the  information  contained  in 
previous  Federal  Register  notices 
regarding  the  application  process, 
participant  selection,  and  eligibility 
requirements  needs  to  be  updated  or  is 
now  obsolete.  For  these  reasons,  this 
notice  contains  a  comprehensive  and 
updated  list  of  current  RLF  eligibility 
requirements  and  a  description  of  the 
new  one-step  application  process. 
Therefore,  information  contained  in  this 
notice  regarding  these  subject  areas 
supercedes  the  information  set  forth  in 
the  sections  entitled  "Eligibility 
Criteria,"  "Prototype  Two 
Applications,"  and  "Basis  for 
Pcirticipant  Selection"  in  the  above- 
referenced  Federal  Register  notices.  All 
of  the  other  RLF  Prototype  Two  terms 
and  conditions  set  forth  in  the  above- 
referenced  Federal  Register  notices 
remain  in  effect,  except  those  explicitly 
changed  by  this  document  and 
described  below. 

I.  No  Line  Release  Entries  Permitted 
Under  RLF  Prototype  Two 

RLF  participants  may  not  file  using 
paper  invoices  or  line  release  for  RLF 
transactions.  This  prohibition  is 
necessary  to  reflect  the  fact  that  RLF 
participants  must  possess  a  national 
permit  and  line  release  programs  fequire 
a  local  permit. 

II.  RLF  Prototype  Two  Eligibility 
Criteria 

To  be  eligible  to  participate  in  RLF 
Prototype  Two,  a  filer  must  have  proven 
capability  to  provide  electronically,  on 
an  entry-by-entry  basis,  the  following: 
entry;  entry  summary;  invoice 
information  using  the  Electronic  Invoice 
Program  (EIP);  and  the  payment  of 
duties,  fees,  and  taxes  through  the 
Automated  Clearinghouse  (ACH).  See  19 
U.S.C.  1414(a)(2).  EIP  includes  modules 
of  the  Automated  Broker  Interface  (ABI) 
that  allow  entry  filers  to  electronically 
transmit  detailed  entry  data  and 
includes  Automated  Invoice  Interface 
(All)  and  Electronic  Data  Interchange  for 
Administration,  Commerce  and 
Transportation  (EDIFACT).  In  addition. 


the  following  requirements  and 
conditions  apply: 

1.  RLF  participants  must  be 
operational  on  the  ABI  (see  19  CFR  part 
143,  subpart  A); 

2.  RLF  participants-must  be    ' 
operational  on  the  ACH  30  days  before 
applying  for  RLF  [see  19  CFR  24.25); 

3.  RLF  participants  must  be 
operational  on  the  EIP  prior  to  applying 
for  RLF; 

4.  RLF  participants  must  possess  a 
National  Permit  (see  19  CFR  111.19(f));  , 

5.  The  remote  Customs  location(s)  to 
which  a  prospective  RLF  participant 
wishes  to  transmit  RLF  information 
must  have  received  EIP/RLF  training. 

A  current  listing  of  RLF-trained 
locations,  as  well  as  other  RLF 
information  and  updates,  is  available  on 
the  Customs  Electronic  Bulletin  Board 
(CEBB).  the  Customs  Administrative 
Message  System  (CAMS),  and  on  the 
Customs  Internet  Web  site  at  http:// 
ivww.customs.gov; 

6.  RLF  participants  must  maintain  a 
continuous  bond  which  meets  or 
exceeds  the  national  guidelines  for  bond 
sufficiency; 

7.  Only  entry  type  01  (consumption) 
and  entry  type  li  (informal)  will  be 
accepted  for  RLF; 

8.  Cargo  release  must  be  certified  from 
the  entry  summary'  transaction  data  (EI); 

9.  RLF  participants  may  not  file  using 
paper  invoices  or  line  release  for  RLF 
transactions; 

(Note:  EIP  participants  will  be  allowed  to 
file  Immediate  Delivery  releases  for  direct 
arrival  road  and  rail  freight  at  the  land  border 
using  paper  invoices  under  Line  Release, 
Border  Cargo  Selectivity  (BCS),  or  Cargo 
Selectivity  (CS),  in  accordance  with  19  CFR 
142.21(a).) 

10.  Cargo  that  has  been  moved  in- 
bond  is  not  eligible  for  RLF  but  may  be 
eligible  for  clearance  under  EIP;  and 

1 1 .  RLF  participants  must  use  other 
government  agency  (OGA)  interfaces 
where  available.  It  is  the  filer's 
responsibility  to  ensiue  that  all  OGA 

'  requirements  are  met  for  each  entry 
filed  under  RLF.  If  an  electronic 
interface  is  not  available,  contact  your 
local  RLF  coordinator  for  possible 
alternative  filing  options. 

In  addition  to  the  eligibility 
requirements  described  above,  all  RLF 
participants  are  reminded  of  their 
responsibility  to  provide  accurate 
information  to  Customs,  and  of  their 
responsibility  to  adhere  to  all  laws, 
regulations,  rules,  restrictions  and 
eligibility  criteria  that  pertain  to  this 
program.  Any  RLF  participant  who 
violates  any  of  the  above  conditions  will 
be  subject  to  all  penalties  available 
under  the  law  including  possible 
suspension  from  the  prototype. 


Participants  are  further  reminded  that 
participation  in  RLF  Prototype  Two  is 
not  confidential.  Lists  of  approved 
participants  will  be  made  available  to 
the  public. 

RLF  Prototype  Two  Application  Process 

Applications  for  participation  in  RLF 
Prototype  Two  will  be  accepted  on  an 
ongoing  basis  and  should  be  submitted 
to  the  Remote  Filing  Team,  U.S. 
Customs  Service,  1^0  Pennsylvania 
Avenue.  NW.,  Room  5.2B.  Washington. 
DC  20229.  Applications  must  contain 
the  following  information: 

1.  Filer  name,  point  of  contact, 
address,  filer  code  and  IRS  #; 

2.  Site(s)  from  which  RLF 
transmission  originates  (include  port 
code); 

3.  Name  of  port{s)  (including  port 
code)  to  which  RLF  electronic  filings 
will  be  transmitted;  and 

4.  A  sample  of  5  entries  filed  using 
the  Automated  Invoice  Interface  (All)/ 
EIP.  of  varying  complexity,  that  include: 
multiple  lines,  multiple  invoices  and  an 
adjustment  to  the  entered  value 
(Delivered  Duty  Paid  (DDP)  and  Cost, 
Insurance  and  Freight  (CIF)). 

After  an  application  has  been 
reviewed  and  evaluated,  the  applicant 
will  receive  an  approval  or  denial  letter 
from  the  Remote  Filing  Team.  Customs 
Headquarters.  Ah  applicant  will  be 
permitted  to  begin  filing  entries  to  a 
remote  location  upon  receipt  of  a  letter 
from  Customs  granting  approval  to 
participate  in  RLF.  If  an  approved  RLF 
participant  seeks  to  add  additional  ports 
or  importers,  they  must  notify  their  ABI 
client  representative  or  the 
Headquarters  coordinator  for  profile 
updates. 

Dated:  February  13.  200.1. 
fayson  P.  Ahem. 

Assistant  Commissioner.  Office  of  Field 
Operations. 
IFR  Dot.  03^407  Filed  2-24-03:  8:45  am] 

BILUNG  C06E  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center  (FLETC) 

Meeting  Cancellation 

agency:  Federal  Law  Enforcement 

Training  Center.  Department  of  the 

Treasury. 

action:  Cancellation  of  notice. 

SUMMARY:  This  cancels  previously 
announced  Federal  Register  Notice 
published  on  February'  4.  2003  (Volume 
68.  Number  23)  (Notices]|Page  5701]. 
The  Advisory  Committee  to  the  Na'tional 
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Center  for  State  and  Local  Law 
Enforcement  Training  (National  Center) 
at  the  Federal  Law  Enforcement 
Training  Center  ha.s  cancelled  its 
meeting  previously  scheduled  for 
February  26,  2003. 

ADDRESSES:  Federal  Law  Enforcement 
Training  Center,  Building  67.  Glynco. 
GA  31524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  P.  Brown.  Director,  National 
Center  for  State  and  Local  Law 
Enforcement  Training.  Federal  Law 
Enforcement  Training  Center.  Glynco, 
GA  31524.  912-267-2322. 

Dated:  February  19,  2003. 
Bruce  P.  Brown, 

Dirnctor,  National  Center  for  State  and  Local 
Law  Enforcement  Training. 
IFR  Doc.  03-4481  Filed  2-21-03;  11:22  ami 
WLUNO  CODE  4810-32-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Restaurant  and  Bar  Tip  Reporting 
Open  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  an  open  meeting  to 
discuss  tip  reporting  and  tax 
responsibilities  of  employees  and 
employers  in  restaurants  and  drinking 
establishments. 

DATES:  This  meeting  will  be  held  on 
Wednesday,  April  2,  2003.  Notification 
of  intent  to  attend  the  meeting  or  make 
a  presentation  at  the  meeting  should  be 
made  with  Christine  Williams  or  Sandy 
Cyze  at  630-493-5812  by  March  14. 
2003.  Notification  of  intent  should 
include  your  name,  phone  number,  e- 
mail  address  and  organization 
represented.  If  you  leave  this 
information  for  Ms.  Williams  or  Ms. 
Cyze  in  a  voice-mail  message,  please 
spell  out  all  names. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Treasury  Executive  Institute,  801  9th 
St.,  NW..  Washington.  DC.  The  meeting 
will  be  open  to  the  public  and  will  be 
in  a  room  that  accommodates 
approximately  50  people.  Limited 
seating  space  and  building  security 
requirements  necessitate  reservations, 
so  please  call  as  early  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
get  on  the  access  list  to  attend  this 
meeting,  or  have  a  copy  of  the  agenda 


faxed  to  you.  call  Christine  Williams  or 
Sandy  Cyze  at  630-493-5812.  A  draft  of 
the  agenda  will  be  e-mailed  to  registered 
participants  during  the  week  prior  to  the 
meeting. 

SUPPt.EMENTARY  INFORMATION:  The  IRS 
welcomes  suggestions  that  will  simplify 
the  taxpayer  burden  associated  with  tip 
reporting  by  restaurants  and  their 
employees.  The  IRS  is  also  interested  in 
current  tip  practice  and  the  electronic 
collection  of  data.  Written  comments 
can  be  mailed  to  the  IRS,  Taxpayer 
Education  and  Communications  Area 
Director.  2001  Butterfield  Rd..  Suite 
1301,  Downers  Grove,  IL  60515  or  via  e- 
mail  to  leonard.n.haII@irs.gov. 
Comments  are  due  by  March  14.  2003. 

Background:  In  1994,  the  IRS  met 
with  industry  representatives  and 
developed  several  voluntary  programs 
to  encourage  accurate  tip  reporting. 
Despite  these  existing  programs,  a 
significant  amount  of  tip  income 
remains  unreported.  In  June  2002.  the 
Supreme  Court  affirmed  in  the  case  of 
United  States  vs.  Fior  D'ltalia  that  the 
IRS  can  impose  employer-only 
assessments  of  unpaid  employment 
taxes  on  tips.  While  the  Court  sustained 
the  IRS'  authority  to  perform  these 
audits,  the  IRS  is  interested  in 
continuing  its  long-held  successful 
dialogue  with  the  food  and  beverage 
industry.  The  IRS  is  seeking  taxpayer 
input  to  help  increase  participation  and 
compliance  in  existing  tip  programs. 

Summarized  Agenda  for  Meeting 
Wednesday.  April  2,  2003 

9     Meeting  Opens 
11:30    Break  for  Lunch 
1     Meeting  Resumes 
5     Meeting  Adjourns 

The  topics  that  are  planned  to  be 
covered  are  as  follows: 

(1)  Tip  Rates-Industry  Experience 

(2)  Industry  Experience  with  Existing 
Programs 

(3)  Suggestions  for  Improving  Process/ 
Reducing  Burden 

(4)  Incentives  for  Participation 

(5)  Electronic  Recordkeeping  Processes 

Note:  Last  minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice.     ' 

Dated:  Februarv'  13.  2003. 
Robert  L.  Hunt, 

Director.  Small  Business/Self-Employed 
Division,  Taxpayer  Education  and 
Communications. 

[FR  Doc.  0.3-4417  Filed  2-24-03:  8:45  am) 
BNJJNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  3  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Florida,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Arkansas  and 
Tennessee) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

summary:  An  open  meeting  of  the  Area 
3  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held  Friday, 
March  21,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Friday.  March  21.  2003.  from  11:00  am 
EST  to  12:30  pm  EST  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  conunents. 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  conunents  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7979,  or  write  Sallie 
Chavez.  TAP  Office.  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Sallie  Chavez.  Ms. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  954-^23-7979. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February-  19,  2003. 
Deryle ).  Temple, ' 
Director,  Taxpayer  Advocacy  Panel. 
IFR  Doc.  03-441.5  Filed  2-24-03;  8:45  am) 
BHXINQCObe  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday,  March  26,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sallie  Chavez  at  1-888-912-1227.  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday.  March  26,  2003,  from  12 
noon  EST  to  1  pm  EST  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is. soliciting  public  conunents, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 


,  or  954-423-7979,  or  write  Sallie 
Chavez.  TAP  Office,  1000  South  Pine 
IslandJ?oad,  Suite  340,  Plantation.  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Sallie  Chavez.  Ms. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  954-423-7979. 

The  agenda  will  include  the 
following:  IRS  Notices. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective  • 
advance  notice. 

Dated:  February  19,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-4416  Filed  2-24-03;  8:45  am] 
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242 7276,  7298,  7703 

Proposed  Rules: 

242: 7294,  7734 

37  CFR 

Proposed  Rules: 

201... 6678 

38  CFR 

14 8541 

19 6621 

36 6625 

60 8547 

Proposed  Rules: 

3 6679,6998 

4 6998 

40  CFR 

9 7176 

52 5221.  5228.  6627,  6629. 

7174.7321,7428.7704. 
8550.  8723 

61 6082 

62 6630,6633 

63 6635.7706 

81 7174,  7410,  8185 

122 7176 

123 7176 

180 5835.  5839,  5847,  7428. 

7931.7935 

261 8553 

412 7176 

Proposed  Ruiss: 

52 5246,  5263,  6681.  7327, 

7330.  7476,  8574,  8727 

60 8574 

62 .16681.6682 

63 7735 

180, 7097 

41  CFR 

109-6 7940 

Ch.302 7941 

42  CFR 

405 6636 

419 6636 

Proposed  Rules: 

413 6682. 

44  CFR 

64 5852 

65 6644,  6823,  6826 

67 6828.6830 

Proposed  Rules: 

61 5264 

67 .^...6847,  6861 

45  CFR 

160 8334 

162 8334.8381 

164 , 8334 

1602 7433 

1611 7718 

46  CFR 

356 5564 

Propossd  Ruiss: 

401 7489 
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47  CFR 

32 6351 

52 7323 

53 6351 

54... 6646,6832 

64 6351,  6352,  8553 

73 5583,  5584,  5854,  5855, 

6082,  7944,  8724,  8725 
Proposed  Rules: 

0 6689 

43 6689 

63 6689 

64 6689 

73  .......5616,  5617,  5860,  5861, 

5862,7737,7961,7962, 

7963,  7964,  8486,  8728, 

8729,  8730 

74 7737 

76 .7737 

90 6687.  6688.  7737 

48CFff 

201 7438 


202 7438 

204 7438 

206 7438 

209 7438 

212 7438 

214 7438 

217 7438 

219 7438 

225 7441 

230 7438 

231 7438 

232 7438,8450 

236 7438 

237 7443 

239 7438 

242 7438 

249 7438 

250 7438 

252 7441,8450 

253 7438 

923 6355 

936 6355 

970 6355 

1804....; .5230 


1827 5230 

1835 5230 

1852 5230 

Proposed  Rules: 

2 ; 5774 

31 5774 

52 .-. 5778 

228 7490 

252 7491 

532 8486 

538 8486 

552 8486 

49  CFR 

390 8580 

396 8580 

571 6359 

1011 8725 

1540 7444 

1570 6083 

1572 6083 

Proposed  Rules: 

173 6689 

192 6385 


571  5863,  7100,  7747 

1180 6695 

50  CFR 

17  ^   8088 

100 7276.  7298,  7703 

222' 8456 

223 7080,8456 

224 8456 

622 6360 

648 6088 

679 5585,  6833,  7323,  7448, 

7719,8153,8154,8726 
Proposed  Rules: 

17 6863,  8487,  8730 

20 6697 

21 6697 

92 .■...6697 

100 7294,7734 

300 6103 

600 6863,  7492,  8487 

648 7749,  7965,  8731 

679 6386,  6865,  7750 


IV 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  25, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  vanous 

States: 

North  Carolina;  published 
12-27-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

MD  Helicopters.  Inc.; 
published  1-21-03 
Standard  instrument  approacfi 

procedures;  published  2-25- 

03 
TREASURY  DEPARTMENT 
Customs  Service 
Uruguay  Round  Agreements 

Act: 

Textile  and  apparel 
products;  country  of 
origin;  published  2-25-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peaches,  plums,  and 
nectarines;  grade  standards; 
comments  due  by  3-7-03; 
published  1-31-03  (FR  03- 
02250] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
plafining;  comments  due  by 
3-6-03;  published  12-6-02 
[FR  02-30683] 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
National  Construction  Safety 
Team  Act:  implementation; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02084] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 


Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Water  pollution  control: 
Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  routine 
maintenance,  repair, 
and  replacement; 
comments  due  by  3-3- 
03;  published  12-31-02 
[FR  02-31900] 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Missouri  and  Illinois; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
01773] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

[FR  03-02174] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

[FR  03-02175] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

[FR  03-02176] 
District  of  Columt>ia. 

Maryland,  and  Virginia; 

comments  due  by  3-5-03; 

published  2-3-03  [FR  03- 

02333] 


Maryland;  comments  due  by 
3-5-03;  published  2-3-03 
[FR  03-02433] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  comments  due  by 

3-5-03;  published  2-3-03 

[FR  03-02434] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-3-03;  published  1-30-03 

[FR  03-01772] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food; 
animal  feeds,  and  raw 
agricultural  commodities; 
l^mtxja-cy  halothrin ; 

comments  due  by  3-4-03; 

published  1-3-03  [FR  03- 

00006] 
S-metolachlor;  comments 

due  by  3-4-03;  published 

1-3-03  [FR  03-00005] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  National 
Laboratory- East  Site, 
NM;  comments  due  by 
3-3-03;  published  1-31- 
03  [FR  03-02343] 
Water  pollution  control: 
Clean  Water  Act- 
Waters  of  Unitfsd  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Borrower  rights;  effective 
interest  rates  and  related 
loan  information; 
disqiosure;  comments  due 
by  3-6-03;  published  2-4- 
03  (FR  03-02401] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Program: 
Increased  coverage  rates; 

comments  due  by  3-5-03; 

published  2-3-03  [FR  03- 

02453] 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Physician  fee  schedule 
(2003  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  3-3-03; 
published  12-31-02  [FR 
02-32503] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Grants: 
Faith-based  organizations; 
equal  treatment  with  other 
participants  in  HUD 
programs;  comments  due 
by  3-7-03;  published  1-6- 
03  [FR  03-00133] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  3-3-03; 
published  1-31-03  [FR  03- 
02251] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  terms  determination; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02081] 
NATJONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Section  508  micro-purchase 
exception  sunset 
■  provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FB  02-32743] 

PEACE  CORPS 

Standards  of  conduct; 
comments  due  by  3-7-03; 
published  2-5-03  [FR  03- 
02703] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Outside-country  periodicals 
co-palletization  and  drop- 
ship  classification; 
experimental  testing; 
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comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02198) 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program; 
comments  due  by  3-6-03; 
published  2-3-03  [FR  03- 
02399) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations:  t 

Transport  category 
airplanes^ 
Passenger  and  flight 
attendant  seats; 
improved 
crashworthiness; 
comments  due  by  3-3- 
03;  published  12-3-02 
[FR  02-30695] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-3-03;  published  1-2-03 
[FR  02-32884] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  3-3-03;  published  1-30- 
03  [FR  03-02098] 
Dassault;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-02148] 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  3-3-03;  published 
1-30-03  [FR  03-02096] 
Eurocopter  France; 
comments  due  by  3-3-03; 
published  12-31-02  [FR 
02-32889] 
Hartzell  Propeller,  Inc.; 
comments  due  by  3-3-03; 
published  1-2-03  [FR  02- 
33074] 
Raytheon;  comments  due  by 
3-3-03;  published  1-27-03 
[FR  03-01678] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  Ltd.;  comments 
due  by  3-3-03;  published 
1-2-03  [FR  02-32888] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplanes; 
comments  due  by  3-5- 
03;  published  2-3-03 
[FR  03-02422] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, . 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  t>e  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

HJ.  Res.  2/P.L.  108-7 

Consolidated  Appropriations 
Resolution,  2003  (Feb.  20. 
2003;  117  Stat.  11) 

Last  List  Februarv  18.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service' of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  Is  strictly 
for  E-mail  notification  of  new  " 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
team  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  /Aw  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
befDfc  the  shown  date. 


'  AEa  SMITH212J 

:  JOHN  SMITH 

•  212  MAIN  STREET 

:  FOR?CSTVILbE  KD  20704 


/•• 

DECV7RI 


A  renewal  DOtice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMTTK212J 

•   JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


/•••■ 

D6C97R1 


To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscTiption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington,  DC  20402-9372  witfi  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn.  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ord»f  PrDCWumg  Cod* 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Cttarga  your  onler. 

H't  Bm»yl  JiJP_j  i 
To  fox  your  oniers  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  ChR  Sections  Affected  (LSA).  at  $764  each  per  year. 

.subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


I     I  YES.  enter  my  subscriptioii(s)  as  follows: 


The  total  cost  of  my  order  is  $ 

International  customers  plea.se  add  25%. 


.  Price  inclndcs  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Pleaae  type  or  print) 


Additional  addreu/attention  line 


Street  addrcM 


aty.  State,  ZIP  code 


Dayume  phone  including  area  code 


Purcha.ie  order  number  (optional) 

May  «c  aake  yournancMdrM  aviMiie  to  <4iMr 


YES     NO 


Please  Choose  Method  oT  Payment 

I    I  Check  Payable  to  die  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


CD  VISA       CD  MasteiCard  Account 

I  I  I  I  I  I  I  I  rrn 


nr 


-n 
n 


(Credit  card  rxpintion  date) 


Thank  yoK  for 
your  order! 


Authonzing  signature  " 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburch.  PA  I575a-7QS4 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-129-2] 

Mexican  Fruit  Fly;  Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  to  allow  the  use  of 
irradiation  as  a  treatment  for  fruits  listed 
as  regulated  articles.  This  action  will 
provide  an  additional  option  for 
qualifying  those  regulated  articles  for 
movement  from  regulated  areas. 
DATES:  This  interim  rule  was  effective 
February  20,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
April  28,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conmiercial  delivery  or 
by  e-mail.  If  you  use  postal  meiil/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-129-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-129-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  n^t  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-129-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 


Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  mdividuals  who  have 
conuneqted  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwiv.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  A.  Knight,  Senior  Staff  Officer. 
PPQ.  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION:  The 
Mexican  fruit  fly  (Anastrepha  ludens)  is 
a  destructive  pest  of  citrus  and  many 
other  types  of  fruit.  The  short  life  cycle 
of  the  Mexican  fruit  fly  allows  rapid 
development  of  serious  outbreaks  that 
can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas. 

The  Mexican  fruit  fly  regmations, 
contained  in  7  CFR  301.64  through 
301.64-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas. 

We  are  amending  the  Mexican  ftxiit 
fly  regulations  to  include  irradiation  as 
a  treatment  for  those  fruits  that  are 
listed  as  regulated  articles  in  §  301.64- 
2(a)  of  the  regulations.  Without 
irradiation,  the  only  treatments  for  fruit 
made  available  by  the  regulations  have 
been  cold  treatment,  fumigation,  or 
high-temperature  forced  air,  and  those 
treatments  have  been  made  available  for 
only  some  of  the  fruits  listed  as 
regulated  articles.  The  addition  of 
irradiation  provides  a  treatment  option 
for  use  on  those  regulated  articles  for 
which  treatments  have  been  available, 
as  well  as  for  those  regulated  articles  for 
which  no  treatments  have  been  listed  in 
the  regulations. 

To  acconunodate  the  inclusion  of 
irradiation  as  an  authorized  treatment 
under  the  Mexican  fruit  fly  regulations, 
we  are  amending  §  301.64-10, 
"Treatments,"  by  adding  the  irradiation 
provisions  as  a  new  paragraph  (g). 

The  provisions  we  ate  adding  to  the 
Mexican  fruit  fly  regulations  for  the  use 
of  irradiation  as  a  treatment  are,  for  all 
practical  purposes,  the  same  as  those 


provided  in  §  301. 78-1 0(c)  of  "Subpart- 
Mediterranean  Fruit  Fly"  (7  CFR  301.78 
through  318.78-10),  which  provides  for 
the  use  of  irradiation  as  a  treatment  for 
nuts,  berries,  fruits,  and  vegetables 
grown  in  areas  quarantined  because  of 
the  Mediterranean  fruit  fly  (Ceratitis 
capitata).  The  irradiation  provisions  we 
have  added  to  the  Mexican  fruit  fly 
regulations  differ  from  those  of 
§  301.78-10(c)  in  only  two  substantive 
respects:  (1)  The  pest  [A.  ludens  rather 
than  C.  capitata)  and  commodities  for 
which  irradiation  is  an  approved 
treatment  and  (2)  the  prescribed 
irradiation  dose  rate.  These  two  __ 

differences  are  discussed  below. 

With  respect  to  the  first  difference 
cited  above-the  commodities  for  which 
irradiation  is  an  authorized  treatment- 
the  irradiation  provisions  we  are  adding 
to  the  Mexican  fruit  fly  regulations  will 
provide  for  the  use  of  irradiation  to  treat 
several  commodities  that  are  listed  as 
regulated  articles  in  the  Mexican  fruit 
fly  regulations  that  are  not  also  listed  as 
regulated  articles  under  the 
Mediterranean  fruit  fly  regulations. 
Those  additional  commodities  are  as 
follows: 

Cherimoya  {Annona  cherimola) 
Custard  apple  (An/jo/io  reticulata) 
Mamey  [Mammea  americana) 
Sapota,  Sapodilla  {Sapotaceae) 
Sargentia,  yellow  chapote  (Sargentia 

greggiO 

Spanish  plum,  purple  mombin  or 
Ciruela  (Spondias  spp.) 

As  noted  in  APHIS'  policy  statement 
regarding  the  application  of  irradiation 
to  phytosanitary  problems  (published  in 
the  Federal  Register  on  May  15,  1996, 
61  FR  ^4433-24439,  Docket  No.  95- 
088-1),  the  U.S.  Department  of 
Agriculture's  (USDA's)  Agricultural 
Research  Service  (ARS)  conducted 
exhaustive  research  to  determine 
commodity-generic  irradiation  dose 
rates  that  will  provide  an  acceptable 
level  of  quarantine  security  with  regard 
to  certain  pests.  Given  that  a 
commodity-generic  dose  rate  has  been 
established  for  Mexican  fruit  fly.  we 
believe  that  it  is  appropriate  to  provide 
the  prescribed  irradiation  treatment  as 
an  option  for  growers  of  any  of  the  fruits 
listed  as  regulated  articles  in  §  301.64- 
2(a)  who  wish  to  obtain  certification  for 
the  interstate  movement  of  their 
commodities  on  the  basis  of  treatment. 


N, 


V 
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The  second  difference  cited  above 
pertains  to  the  prescribed  irradiation 
dose  rate.  The  commodity-generic  dose 
rate  established  by  ARS  for  Mexican 
fruit  fly  is  150  Gray  (15  krad).  so  we 
have  established  150  Gray  as  the 
prescribed  dose  rate  in  the  Mexican  fruit 
fly  regulations,  rather  than  the  225  Gray 
(22.5  krad)  prescribed  in  §  301.78-10(c) 
of  the  Mediterranean  fruit  fly 
regulations. 

The  remaining  provisions  of  §  301. 78- 
10(c)  of  the  Mediterranean  fruit  fly 
regulations — i.e..  those  provisions 
regarding  approved  facilities,  treatment 
monitoring,  packaging,  dosimetry 
systems,  certification  based  on 
treatment,  recordkeeping,  requests  for 
approval  and  inspection  of  facilities, 
denial  and  withdrawal  of  approval,  and 
the  USDA's  non-responsibility  for  loss 
or  damage  resulting  from  treatment — 
have  been  carried  over  to  §  30 1.64-1 0(g) 
of  the  Mexican  fruit  fly  regulations  and 
serve  the  same  purpose  as  in  §  301.78- 
10(c). 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  provide  an 
additional  option  for  qualifying 
regulated  articles  for  movement  from 
regulated  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will' consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  Mexican  fruit 
fly  regulations  by  allowing  the  use  of 
irradiation  as  a  treatment  for  fruits  listed 
as  regulated  articles.  This  action  will 
provide  an  additional  option  for 
qualifying  those  regulated  articles  for 
movement  from  regulated  areas. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 


currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507{j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0215  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503;  and  (2)  Docket  No.  02-129-2. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  02-129-2  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  allows  for  the  use  of 
irradiation  as  a  treatment  for  those  fruits 
that  are  listed  as  regulated  articles  in 
§  301.64-2(a)  of  the  regulations.  This 
action  provides  an  additional  option  for 
qualifying  regulated  articles  for 
movement  from  regulated  areas.  Any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  may  enter  into  a  compliance 
agreement  to  facilitate  the  movement  of 
regulated  articles  under  §  301.64-6.  The 
compliance  agreethent  is  a  written 


agreement  between  a  person  engaged  in 
those  previously  mentioned  activities 
and  Plant  Protection  and  Quarantine, 
wherein  .the  person  agrees  to  comply 
with  the  provisions  set  forth  in 
§  301.64-6.  We  are  soliciting  comments 
from  the  public  (as  well  ais  affected 
agencies)  concerning  our  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  avqj-age  .6399  hours  per 
response. 

Respondents:  Growers  and  State  plant 
regulatory  officials. 

Estimated  annual  number  of 
respondents:  722. 

Estimated  annual  n umber  of 
responses  per  respondent:  1 . 

Estimated  annual  number  of 
responses:  722. 

Estimated  total  annual  burden  on 
respondents:  462  hours.  (Due  to 
averaging,  the  total  aiuiual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  conunitted  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact  Mrs. 
Celeste  Sickles.  APHIS'  Information 
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Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7711.  7712,  7714,  7731, 
7735,  7751.  7752.  7753.  7754.  and  7760;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II,  Pub.  L.  106-lia.  113  Stat. 
1501A-293;  secUons  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II.  Pub. 
L.  106-224. 114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §  301.64-10,  a  new  paragraph  (g) 
is  added  to  read  as  follows: 

§301.64-10    Treatments. 

***** 

(g)  Approved  irradiation  treatment. 
Irradiation,  carried  out  in  accordance 
with  the  provisions  of  this  paragraph,  is 
approved  as  a  treatment  for  any  fruit 
listed  as  a  regulated  article  in  §  301.64- 
2(a). 

(1)  Approved  facility.  The  irradiation 
treatment  facility  and  treatment  protocol 
must  be  approved  by  the  Animal  and 
Plant  Health  Inspection  Service.  In 
order  to  be  approved,  a  facility  must: 

(i)  Be  capable  of  administering  a 
minimum  absorbed  ionizing  radiation 
dose  of  150  Gray  (15  krad)  to  the  fruit; » 

(ii)  Be  constructed  so  as  to  provide 
physically  separate  locations  for  treated 
and  untreated  fruit,  except  that  fruit 
traveling  by  conveyor  directly  into  the 
irradiation  chamber  may  pass  through 
an  area  that  would  otherwise  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link  fence 
6  or  more  feet  high  to  prevent  transfer 
of  cartons; 

(iii)  Complete  a  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  as  provided 
in  §301.64-6;  and 

(iv)  Be  certified  by  Plant  Protection 
and  Quarantine  for  initial  use  and 
annually  for  subsequent  use. 
Recertification  is  required  in  the  event 
that  an  increase  or  decrease  in 
radioisotope  or  a  major  modification  to 


eqmpment  that  affects  the  delivered 
dose.  Recertification  may  be  required  in 
cases  where  a  significant  variance  in 
dose  delivery  is  indicated. 

(2)  Treatment  monitoring.  Treatment 
must  be  carried  out  imder  the 
monitoring  of  an  inspector.  This 
"monitoring  must  include  inspection  of 
treatment  records  and  unannounced 
inspection  visits  to  the  facility  by  an 
inspector.  Facilities  that  carry  out 
continual  irradiation  operations  must 
notify  an  inspector  at  least  24  hours 
before  the  date  of  operations.  Facilities 
that  carry  out  periodic  irradiation 
operations  must  notify  an  inspector  of 
scheduled  operations  at  least  24  hours 
before  scheduled  operations. » 

(3)  Packaging.  Fruits  and  vegetables 
that  are  treated  within  a  quarantined 
area  must  be  packaged  in  the  following 
manner: 

(i)  The  cartons  must  have  no  openings 
that  will  allow  the  entry  of  fruit  flies 
and  must  be  sealed  with  seals  that  will 
visually  indicate  if  the  cartons  have 
been  opened.  They  may  be  constructed 
of  any  material  that  prevents  the  entry 
of  fruit  flies  and  prevents  oviposition  by 
fruit  flies  into  the  fruit  in  the  carton.'" 

(ii)  The  pallet-load  of  cartons  must  be 
wrapped  before  it  leaves  the  irradiation 
facility  in  one  of  the  following  ways: 

(A)  With  polyethylene  sheet  wrap; 

(B)  With  net  wrapping;  or 

(C)  With  strapping  so  that  each  carton 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(iii)  Packaging  must  be  labeled  with 
treatment  lot  numbers,  packing  and 
treatment  facility  identification  and 
location,  and  dates  of  packing  and 
treatment. 

(4)  Dosage.  The  fruits  and  vegetables 
must  receive  a  minimum  absorbed 
ionizing  radiation  dose  of  150  Gray  (15 
krad)." 

(5)  Dosimetry  systems,  (i)  Dosimetry 
mapping  must  indicate  the  dose  needed 
to  ensure  the  fruit  will  receive  the 
minimum  dose  prescribed. 

(ii)  Absorbed  dose  must  be  measured 
using  an  accurate  dosimetry  system  that 
ensures  that  the  absorbed  dose  meets  or 
exceeds  150  Gray  (15  krad). 

(iii)  When  designing  the  facility's 
dosimetry  system  and  procediu-es  for  its 
operation,  the  facility  operator  must 
address  guidance  and  principles  from 


■  The  maxiinum  absorbed  ionizing  radiation  dose 
and  the  irradiation  of  food  are  regulated  by  the 
Food  and  Drug  Administration  under  21  CFR  part 
179. 


« Inspectors  are  assigned  to  local  offices  of  the 
Animal  and  Plant  Health  Inspection  Service,  which 
are  listed  in  telephone  directories. 

'"If  there  is  a  question  as  to  the  adequacy  of  a 
carton,  send  a  request  for  approval  of  the  carton, 
together  with  a  sample  carton,  to  the  Animal  and 
Plant  Health  Inspection  Service,  Plant  Protection 
and  Quarantine,  Oxford  Plant  Protection  Center. 
901  Hillsboro  St..  Oxford,  NC  27565. 

>*  See  footnote  8. 


American  Society  for  Testing  and 
Materials  (ASTM)  standards.'^ 

(6)  Records.  Records  or  invoices  for 
each  treated  lot  must  be  made  available 
for  inspection  by  an  inspector  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays).  An  irradiation  processor  must 
maintain  records  as  specified  in  this 
section  for  a  period  of  time  that  exceeds 
the  shelf  life  of  the  irradiated  food 
product  by  1  year,  and  must  make  these 
records  available  for  inspection  by  an 
inspector.  These  records  must  include 
the  lot  identification,  scheduled 
process,  evidence  of  compliance  with 
the  scheduled  process,  ionizing -energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product,  and  the 
date  of  irradiation. 

(7)  Request  for  approval  and 
inspection  of  facility.  Persons  requesting 
approval  of  am  irradiation  treatment 
facility  and  treatment  protocol  must 
submit  the  request  for  approval  in 
writing  to  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  Oxford  Plant  Protection 
Center,  901  Hillsboro  St..  Oxford.  NC 
27565.  Before  the  Administrator 
determines  whether  an  irradiation 
facility  is  eligible  for  approval,  an 
inspector  will  make  a  personal 
inspection  of  the  facility  to  d^ermine 
whether  it  complies  with  the  standards 
of  paragraph  (g)(1)  of  this  section. 

(8)  Denial  and  withdrawal  of 
approval,  (i)  The  Administrator  will 
withdraw  the  approval  of  any 
irradiation  treatment  facility  when  the 
irradiation  processor  requests  in  writing 
the  withdrawal  of  approval. 

(ii)  The  Administrator  will  deny  or 
withdraw  approval  of  an  irradiation 
treatment  facility  when  any  provision  of 
this  section  is  not  met.  Before 
withdrawing  or  denying  approval,  the 
Administrator  will  inform  the 
irradiation  processor  in  writing  of  the 
reasons  for  the  proposed  action  and 
provide  the  irradiation  processor  with 
an  opportunity  to  respond.  The 
Administrator  will  give  the  irradiation 
processor  an  opportunity  for  a  hearing 
regarding  any  dispute  of  a  material  fact, 
in  accordance  wiUi  rules  of  practice  that 
will  be  adopted  for  the  proceeding. 
However,  the  Administrator  will 
suspend  approval  pending  final 
determination  in  the  proceeding,  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insect  infestation.  The 
suspension  will  be  effective  upon  oral 


'2 Designation  ISO/ASTM  51261-2002(E). 
"Standard  Guide  for  Selection  and  Calibration  of 
Dosimetry  Systems  for  Radiation  Processing." 
American  Society  for  Testing  and  Materials.  Annual 
Book  of  ASTM  Standards. 
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or  written  notification,  whichever  is 
earlier,  to  the  irradiation  processor.  In 
the  event  of  oral  notification,  written 
confirmation  will  be  given  to  the 
irradiation  processor  within  10  days  of 
the  oral  notification.  The  suspension 
will  continue  in  effect  pending 
completion  of  the  proceeding  and  any 
judicial  review  of  the  proceeding. 

(9)  Department  rtbt  responsible  for 
damage.  This  treatment  is  approved  to 
assure  quarantine  security  against 
Mediterranean  fruit  fly.  From  the 
literature  available,  the  finits  authorized 
for  treatment  under  this  section  are 
believed  tolerant  to  the  treatment; 
however,  the  facility  operator  and 
shipper  are  responsible  for 
determination  of  tolerance.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  supervised. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  ensuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
responsible  for  ensuring  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0215.) 

Done  in  Washington.  LXT,.  this  20th  day  of 
February  2003. 
Bobby  R.  Acord, 

Adminiatrator.  Animal  and  Plant  Hivilth 
Inspection  Service. 
|FR  Ooc;.  0.3-4526  Filed  2-25-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  65 

[INS  No.  2241-02;  AG  Order  No.  2659-2003] 
RIN111S-AG84 

Abbreviation  or  Waiver  of  Training  for 
State  or  Local  l^w  Enforcement 
Officers  Authorized  To  Enforce 
Immigration  l^w  During  a  Mass  Influx 
of  Aliens 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  amends  Department 
of  Justice  regulations  to  authorize  the 
Attorney  General  to  waive  normally 
required  training  requirements  in  the 
event  that  the  number  of  State  or  local 
law  enforcement  officers  available  to 
respond  in  an  expeditious  manner  to 
urgent  and  quickly  developing  events 
during  a  declared  mass  influx  of  aliens 


is  insufficient  to  protect  public  safety, 
public  health,  or  national  security.  This 
action  is  necessary  to  provide  the 
Attorney  General  with  the  tools  and 
flexibility  to  address  any  unanticipated 
situations  that  might  occur  during  a 
mass  influx  of  aliens. 
DATES:  Effective  date:  This  interim  rule 
is  effective  February  26,  2003. 

Comment  date.  Written  comments 
must  be  submitted  on  or  before  April  28, 
2003. 

ADDRESSES:  Please  submit  written 
comments  to  the  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Ser\'ice,  425  I  Street, 
NW.,  Room  4034.  Washington,  DC 
20536.  To  ensure  proper  handling, 
please  reference  INS  No.  2241-02  on 
youf  correspondence.  You  may  also 
submit  comments  electronically  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically  you  must 
include  "INS  No.  2241-02"  in  the 
subject  box  to  ensure  that  the  comments 
are  properly  routed  to  the  appropriate, 
office  for  review.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  W.  Dodson,  Supervisory  Special 
Agent.  Director,  Evaluation  and  Support 
Branch,  Headquarters  Office  of 
Investigations,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  1000,  Washington,  DC 
20536.  telephone  (202) 514-2998. 
SUPPLEMENTARY  INFORMATION:  Section 
372  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996,  Pub.  L.  104-208.  Div.  C,  110  Stat. 
3009-646,  amended  section  103(a)  of 
the  Immigration  and  Nationality  Act 
("Act"),  8  U.S.C.  1103(a),  to  permit  the 
Attorney  General  to  authorize  any  State 
or  local  law  enforcement  officer,  with 
the  consent  of  the  head  of  the 
department,  agency,  or  establishment 
under  whose  jurisdiction  the  individual 
is  serving,  to  perform  or  exercise  any  of 
the  powers,  privileges,  or  duties 
conferred  or  imposed  by  the  Act  or 
implementing  regulations  upon  officers 
or  employees  of  the  Immigration  and 
Naturalization  Service  ("Service") 
during  a  period  of  a  mass  influx  of 
aliens.  Under  section  103(a)(8)  of  the 
Act,  the  Attorney  General  may  authorize 
State  or  local  law  enforcement  officers 
to  perform  such  powers,  privileges,  or 
duties  only  if  the  Attorney  General 
determines  that  "an  actual  or  imminent 
mass  influx  of  aliens  arriving  off  the 
coast  of  the  United  States,  or  near  a  land 
border,  presents  urgent  circumstances 
requiring  an  immediate  Federal 
response."  8  U.S.C.  1103(a)(8). 


The  Department  of  Justice  has 
published  a  final  rule  implementing  this 
authority.  See  67  FR  48354  (July  24. 
2002).  The  rule  detailed  the  procedures 
the  Attorney  General  must  follow  when 
seeking  assistance  from  a  State  or  local 
government  during  a  declared  mass 
influx  of  aliens.  In  accordance  with  the 
rule,  the  Attorney  General  is  required  to 
execute  written  agreements  with 
appropriate  State  or  local  officials  that 
set  forth  the  terms  and  conditions  of  the 
assistance  before  the  State  or  local  law 
enforcement  officer  may  exercise 
immigration  law  enforcement 
authorities  pursuant  to  section  103(a)(8) 
of  the  Act.  The  regulations  also  permit 
the  Attorney  General  to  enter  into 
written  contingency  agreements  prior  to 
the  declaration  of  a  mass  influx  of 
aliens.  All  of  the  written  agreements 
must  include  a  requirement  that  State  or 
local  law  enforcement  officers  cannot 
exercise  any  authorized  functions  of  * 
Service  officers  or  employees  under  8 
U.S.C.  1103(a)(8)  until  they  have  • 
successfully  completed  and  been 
certified  in  a  Service-prescribed  course 
of  instruction  in  basic  immigration  law, 
immigration  law  enforcement 
fundamentals  and  procedures,  civil 
rights  law,  and  sensitivity  and  cultural 
awareness  issues.  See  28  CFR 
65.84{a)(3)(iv).  Because  of  the  need  to 
respond  quickly  in  the  event  of  a  mass 
influx  of  aliens,  most  of  these  State  and 
local  law  enforcement  officers  likely 
will  be  trained  pursuant  to  contingency 
agreements  in  place  prior  to  any 
declared  mass  influx  of  aliens. 

The  Department  recognizes  the 
desirability  for  all  State  or  local  law 
enforcement  officers  to  receive  training 
prior  to  being  authorized  to  exercise 
immigration  law  enforcement  authority 
pursuant  to  section  103(a)(8)  of  the  Act 
during  a  mass  influx  of  aliens.  Indeed, 
the  Department  fully  anticipates  that  all 
State  or  local  law  enforcement  officers 
authorized  to  exercise  immigration  law 
enforcement  authority  under  the  Act 
will  have  been  certified  in  basic 
immigration  law,  immigration  law 
enforcement  fundamentals  and 
procedures,  civil  rights  law,  and 
sensitivity  and  cultural  awareness 
issues.  While  drafting  the  final  rule, 
however,  the  Department  realized  that 
unanticipated  situations  might  arise 
during  a  declared  mass  influx  of  aliens 
in  which  the  number  of  State  or  local 
law  enforcement  officers  trained 
pursuant  to  a  written  agreement  would 
be  insufficient  to  respond  in  an 
expeditious  manner  in  order  to  protect 
public  safety,  public  health,  or  national 
security.  As  a  result  of  this  concern,  the 
Attorney  General  has  determined  that, 
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in  exceptional  circumstances,  it  would 
be  prudent  to  allow  the  Attorney 
General  to  abbreviate  or  waive  the 
normally  required  training  for  State  and 
local  law  enforcement  officers. 

The  Department  believes  that  it  will 
rarely  be  necessary  for  the  Attorney 
General  to  declare  a  mass  influx  of 
aliens.  As  discussed  below  in  the 
Regulatory  Procedures  Section, 
however,  the  Department  believes  that 
the  country  currently  is  facing  an 
increased  risk  of  a  mass  influx  of  aliens. 
In  the  event  that  a  mass  infliix  of  aliens 
does  occur,  the  need  to  abbreviate  or 
waive  the  normally  required  training 
may  be  necessary  if  the  Service  does  not 
receive  enough  advance  knowledge  of 
the  mass  influx  of  aliens  or  the  influx 
occurs  at  an  imanticipated  location.  The 
Department  believes  that  it  is  necessary 
to  provide  the  Attorney  General  with 
the  tools  and  flexibility  to  address  any 
unanticipated  situations  that  might 
occur  during  a  mass  influx  of  aliens. 
Therefore,  the  Department  is  amending 
the  applicable  regulations  to  allow  the 
Attorney  General  to  abbreviate  or  waive 
the  otherwise  normally  required  • 
training  requirement  when  such  an 
action  is  necessary  to  protect  public 
safety,  public  t^alth,  or  national 
security.  Such  officers,  however,  still 
would  be  required  to  adhere  to 
applicable  Service  policies  and 
standards. 

This  interim  rule  is  intended  to  solicit 
comments  from  the  public  on  the  very 
limited  issue  of  whether  the  regulations 
should  allow  for  the  abbreviation  or 
waiver  of  the  normal  training 
requirement.  The  Department  welcomes 
comments  on  steps  that  can  be  taken  to 
minimize  the  need  for  the  Attorney 
General  to  exercise  his  authority  to 
abbreviate  or  waive  training 
requirements  in  the  event  of  a  declared 
mass  influx  of  aliens.  In  particular,  the 
Department  welcomes  comments  on 
how  the  written  contingency  agreements 
with  the  appropriate  State  or  local 
officials  could  be  formulated  to  help 
ensure  that  this  authority  would  be 
exercised  only  under  extraordinary 
circumstances.  The  Department  does 
not  intend  to  reconsider  any  of  the  other 
issues  addressed  by  the  final 
rulemaking. 

It  is  important  to  note  that  even  if 
State  and  local  law  enforcement  officers 
have  not  completed  the  training  devised 
by  the  Service,  these  individuals  still 
are  trained  law  enforcement  officers  and 
can  be  expected  to  respond  in  an 
appropriate  manner.  In  addition,  most, 
if  not  all,  of  the  functions  such  State  and 
local  law  enforcement  officers  would  be 
asked  to  perform  during  a  declared  mass 
influx  of  aliens  would  not  require 


detailed  training  in  immigration 
matters.  Rather,  these  individuals  are 
likely  to  be  asked  only  to  apprehend; 
transport,  or  temporarily  guard  aliens 
who  are  part  of  the  mass  influx.. As  a 
result,  the  abbreviation  or  waiver  of  the 
normally  required  training  requirement 
is  not  likely  to  affect  the  public  in  an 
adverse  manner. 

Regulatory  Procedures 

Good  Cause 

This  interim  rule  is  effective 
immediately  upon  the  date  of 
publication.  The  Department  finds  that 
good  cause  exists  for  adopting  this  rule 
without  the  prior  notice  ordinarily 
required  by  5  U.S.C.  553(b)  because  a 
delay  in  the  implementation  of  the  rule 
would  pose  a  substantied  risk  to  public 
safety  and  national  security. 

The  Department  believes  that  the 
country  currently  is  at  risk  for  a  mass 
influx  of  aliens.  Present  conditions  in 
Haiti  are  prime  for  creating  a  mass 
migration  to  the  United  States.  Not  only 
have  rising  prices  and  the  collapse  of 
the  informal  banking  sector  worsened 
an  already  reeling  economy,  but  a 
prolonged  drought  has  afflicted  the 
northwest  portion  of  the  country  and 
severe  floods  have  hit  southern  Haiti. 
Internal  security  in  Haiti  also  has 
deteridrated. 

Indeed,  on  October  29,  2002,  a  Haitian 
vessel  beached  off  Biscayne  Bay. 
Florida,  with  214  predominantly 
Haitian  aliens  jumping  off  and  wading 
ashore.  Another  21  migrants  were 
detained  offshore  by  an  United  States 
Coast  Guard  ("USGG")  cutter.  On 
November  8,  2002,  the  USCG 
interdicted  25  Haitians  who  were  using 
a  small  wooden  vessel  to  attempt  a 
voyage  to  the  United  States.  The 
interdiction  took  place  off  the  coast  of 
Haiti.  Finally,  on  November  11,  2002, 
the  USCG  interdicted  two  wooden 
vessels  carrying  a  total  of  237  Haitians 
and  one  Bahamian,  30  miles  south  of 
Great  Inagua,  in  the  Bahamas. 

At  the  present  time,  an  insufficient 
number  of  State  and  local  law 
enforcement  officers  who  have 
completed  the  otherwise  required 
immigration  training  are  available  to 
exercise  immigration  law  enforcement 
authority  pursuant  to  section  103(a)(8) 
of  the  Act  in  an  expeditious  manner  in 
the  event  the  Attorney  General  declares 
a  mass  influx  of  aliens.  This  lack  of 
State  and  local  officers  who  have 
completed  training  presents  an 
immediate  risk  to  public  safety  and 
national  security.  Therefore,  the 
publication  of  this  interim  rule  is 
necessary  to  provide  the  Attorney 
General  with  the  tools  and  flexibility  te 


address  any  unanticipated  situations 
that  might  occur  during  a  mass  influx  of 
aliens. 

For  the  same  reasons,  the  Department 
also  finds  that  it  has  good  cause  to  issue 
this  interim  rule  with  an  immediate 
effective  date,  in  accordance  with  5 
U.S.C.  553(d).  Because  additional  delay 
is  contrary  to  the  public  interest,  there 
is  good  cause  under  5  U.S.C.  553(d)  to 
make  this  rule  effective  as  of  February  • 
26,  2003. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
allows  the  Attorney  General  to  waive 
normally  required  training  requirements 
in  the  event  that  the  State  or  local  law 
enforcement  officers  available  to 
respond  to  a  mass  influx  of  aliens  is 
insufficient  to  protect  public  safety, 
public  health,  or  national  security. 
Because  this  nde  involves  only  the 
waiver  of  training  requirements,  it 
should  impose  little  or  no  economic 
impact  on  small  entities.  Indeed,  the 
exercise  of  this  waiver  may  confer  a 
small  economic  benefit  on  affected 
entities  because  they  will  not  have  to 
devote  personnel  and  time  for  any 
training  that  is  waived.  Moreover,  this 
rule  does  not  affect  a  substantial  number 
of  small  entities  as  that  term  is  defined 
in  5  U.S.C.  601(6).  Because  of  the 
remote  chance  of  a  mass  influx  of  aliens 
occurring  in  most  States,  only  a  very 
few  local  law  enforcement  agencies  are 
ever  expected  to  enter  into  agreements 
with  the  Attorney  General  to  exercise 
immigration  law  enforcement 
authorities  pursuant  to  section  103(a)(8)  • 
of  the  Act.  In  addition,  the  decision  of 
a  small  entity  to  participate  in  the  event 
of  a  mass  influx  of  aliens  is  purely 
voluntary  on  the  part  of  the  entity. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  in  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
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1996,  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the  - 
Department  of  Justice  to  be  a 
"significant  regulatory  action"'  under 
section  3tf)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Participation  by  state  or 
local  law  enforcement  agencies  is 
voluntary.  Therefore,  in  accordance 
with  section  six  of  Executive  Order 
13132,  it  is  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

List  of  Subjects  in  28  CFR  Part  65 

Grant  programs — law.  Law 
enforcement,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  65  of  chapter  I  of 
title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  65— EMERGENCY  FEDERAL 
LAW  ENFORCEMENT  ASSISTANCE 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  The  Comprehensive  Crime  • 
Control  Act  of  1984.  Title  II.  Chap.  VI.  Div. 
I,  Subdiv.  B,  Emergency  Federal  Law 
Enforcement  Assistance,  Pub.'  L.  98-473.  98 
Stat.  1837.  Oct.  12.  1984  (42  U.S.C.  10501  et 
snq):  8  U.S.C.  1101  note:  Sec.  610,  Pub.  L. 
102-140.  105  Stat.  832. 

2.  Section  65.84  is  amended  by 
adding  paragraph  (a)(4).  to  read  as 
follows: 


§  65.84    Procedures  for  the  Attorney 
General  when  seeking  State  or  local 
assistance. 

(a)  *  *  * 

(4)  The  Attorney  General  may 
abbreviate  or  waive  any  of  the  training 
required  pursuant  to  a  written 
agreement  regarding  assistance  under 
§  65.83(d)  of  this  chapter,  including 
contingency  agreements,  in  the  event 
that  the  number  of  State  or  local  law 
enforcement  officers  available  to 
respond  in  an  expeditious  manner  to 
urgent  and  quickly  developing  events 
during  a  declared  mass  influx  of  aliens 
is  insufficient  to  protect  public  safety, 
public  health,  or  national  security.  Such 
officers  still  would  be  required  to 
adhere  to  applicable  policies  and 
standards  of  the  Immigration  and 
Naturalization  Service.  The  decision  to 
abbreviate  or  waive  these  training 
requirements  is  at  the  sole  discretion  of 
the  Attorney  General. 
***** 

Dated:  February  20.  2003.     • 
John  Ashcroft, 
Attornny  General. 

|FR  Doc.  03^441  Filed  2-25-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  171 
RIN  0790-AG95 

Implementation  of  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996 

agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  final  rule  adds 
regulations  on  the  Implementation  of 
Wildfire  Suppression  Aircraft  Transfer 
Act  of  1996  back  into  the  Code  of 
Federal  Regulations.  This  rule  was 
published  as  an  Interim  Final  Rule  on 
June  1,  1999  (64  FR  29227)  and  was 
inadvertently  removed  on  October  25. 
2001  (66  FR  53957).  The  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996  authorized  the  Department  of 
Defense  (DOD),  during  the  period  1 
October  1996  through  30  September 
2000,  to  sell  aircraft  and  aircraft  parts  to 
entities  that  contract  with  the  Federal 
Government  for  the  delivery  of  fire 
retardantby  air  in  order  to  suppress 
wildfire.  Public  Law  106-398  (114 
STAT.  1654A-89)  extended  the 
expiration  date  from  30  September  2000 
to  30  September  2005. 


EFFECTIVE  DATE:  This  rule  is  effective 
August  1,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Bennett,  703-604-0098. 
SUPPLEMENTARY  INFORMATION:  Public 
comment  was  taken  on  the  Interim  Final 
Rule.  No  comments  were  received. 

I 

L  Background 

Subsection  2(a)  of  the  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996.  as  amended,  states  that, 
notwithstanding  subchapter  II  of 
chapter  5  of  title  40,  United  States  Code 
and  subject  to  subsections  (b)  and  (c), 
the  Secretary  of  Defense  niay,  during  the 
period  begiruiing  on  October  1,  1996, 
and  ending  on  September  30,  2005,  sell 
certain  aircraft  and  aircraft  parts  to 
persons  or  entities  that  contract  with  the 
Federal  Government  for  the  delivery  of 
fire  retardant  by  air  in  order  to  suppress 
wildfire.  The  Act  states  that,  as  soon  as 
practicable  after  the  date  of  the 
enactment  of  the  Act,  the  Secretary  of 
Defense  shall,  in  consultation  with,  the 
Secretary  of  Agriculture  and  the 
Administrator  of  General  Services, 
prescribe  regulations  relating  to  the  sale 
of  aircraft  and  aircraft  parts  under  this 
section.  This  rule  prescribes  such 
regulations. 

IL  Administrative  Requirements 

A.  Executive  Order  12866 

It  has  been  determined  that  32  CFR 
part  171  is  not  a  significant  regulatory 
action.  The  rule  does  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  the  recipients  thereof;  or  (4)  raise 
novel  legal  or  policy  issiies  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

B.  Unfunded  Mandates  Reform  Act 

IX  has  been  certified  that  32  CFR  part 
171  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

C.  Regulatory  Flexibility  Act 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
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Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  applies  only  to  the  sale  of 
certain  aircraft  and  aircraft  parts  to 
those  entities  that  contract  for  the 
delivery  of  fire  retardant  by  air  in  order 
to  suppress  wildfire.  The  U.S. 
Department  of  Agriculture  provides  the 
list  of  eligible  entities  that  may  bid  on 
aircraft  and  aircraft  parts. 

D.  Paperwork  Reduction  Act 

It  has  been  certified  that  32  CFR  part 
171  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

E.  Executive  Order  13132 

It  has  been  certified  that  32  CFR  part 
171  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132. 

List  of  Sub)ects  in  32  CFR  Part  171 

Aircraft,  Fire  prevention. 

According,  32  CFR  Part  171  is  added 
to  read  as  follows: 

PART  171— IMPLEMENTATION  OF 
WILDRRE  SUPPRESSION  AIRCRAFT 
TRANSFER  ACT  OF  1996 

Sec. 

171.1  Background  and  purpose. 

171.2  Applicability. 

171.3  Restrictions. 

171.4  Qualifications. 

171.5  Sale  procedures. 

1 71.6  Reutilization  and  transfer  procedures. 

171.7  Reporting  requirements. 

171.8  Expiration. 

Authority:  10  U.S.C.  2576  note. 

§  1 71 .1     Background  and  purpose. 

The  Wildfire  Suppression  Aircraft 
Transfer  Act  of  1996  (the  "Act"),  as 
amended,  allows  the  Department  of 
Defense  (DOD),  during  the  period  1 
October  1996  through  30  September 
2005,  to  sell  aircraft  and  aircraft  parts  to 
entities  that  contract  with  the  Federal 
Government  for  the  delivery  of  fire 
retardant  by  air  in  order  to  suppress 
wildfire.  This  part  implements  the  Act. 

§171.2    Applicability. 

The  regulations  in  this  part  apply  to 
aircraft  and  aircraft  parts  determined  to 
be  DOD  excess  under  the  definition  of 
the  Federal  Property  Management 
Regulations  (FPMR)  and  listed  in 
Attachment  1  of  Chapter  4  of  DOD 
4160.21-M  as  Category  A  aircraft 
authorized  for  commercial  use. 

§  1 71 .3    Restrictions. 

Aircraft  and  aircraft  parts  sold  luider 
the  Act  shall  be  used  only  for  wildfire 


suppression  purposes  and  shall  not  be 
flown  or  removed  from  the  U.S.  unless 
dispatched  by  the  National  Interagency 
Fire  Center  in  support  of  an 
international  agreement  to  assist  in 
wildfire  suppression,  or  for  other 
purposes  jointly  approved  in  advance, 
in  writing,  by  the  Secretary  of  Defense 
and  the  Secretary  of  Agriculture. 

§  1 71 .4    Qualifications. 

The  Secretary  of  Agricultujre  must 
certify  in  writing  to  the  Secretary  of 
Defense  prior  to  sale  that  the  person  or 
entity  is  capable  of  meeting  the  terms 
and  conditions  of  a  contract  to  deliver 
fire  retardant  by  air. 

(a)  Prior  to  sales  offerings  of  aircraft 
or  aircraft  parts,  the  U.S.  Department  of 
Agricultiu-e  (USDA)  must  provide  to  the 
Defense  Reutilization  and  Marketing 
Service  (DRMS),  in  writing,  a  list  of 
persons  or  entities  eligible  to  bid  under 
this  Act,  including  expiration  date  of 
each  USDA  contract,  and  locations 
covered  by  the  USDA  contract. 

(b)  This  requirement  may  not  be 
delegated  to  the  U.S.  Forest  Service 
(USPS). 

§  1 71 .5    Sale  procedures. 

Disposal  of  aircraft  and  aircraft  parts 
must  be  in  accordance  with  the 
provisions  of  Chapter  4  of  EKDD 
4160.21-M,  paragraph  B2,  and  with 
other  pertinent  parts  of  this  manual, 
with  the  following  changes  and 
additions: 

(a)  Sales  shall  be  limited  to  the 
aircraft  types  listed  in  Attachment  1  of 
Chapter  4  of  DOD  4160.21-M,  and  parts 
thereto  (i.e.,  no  aircraft  or  aircraft  parts 
listed  as  Munitions  List  Items  on  the 
State  Department's  U.S.  Munitions  List). 

(b)  Sales  shall  be  made  at  fair  market 
value  (FMV),  as  determined  by  the 
Secretary  of  Defense  and,  to -the  extent 
practicable,  on  a  competitive  basis. 

(1)  DRMS  must  conduct  sales  utilizing 
FMVs  that  are  either  provided  by  the 
Military  Services  on  the  Disposal  Tiu-n- 
In  Doc\mients  (DTIDs)  or  based  on 
DRMS'  professional  expertise  and 
knowledge  of  the  market.  Advice 
regarding  FMV  shall  be  provided  to 
DRMS  by  USDA,  as  appropriate. 

(2)  If  the  high  laid  for  a  sale  item  does 
not  equal  or  exceed  the  FMV,  DRMS  is 
vested  with  the  discretion  to  reject  all 
bids  and  reoffer  the  item: 

(i)  On  another  wildfire  suppression 
sale  if  there  is  indication  that  reoffer 
may  be  successful,  or, 

(ii)  With  DLA  concmrence,  as  normal 
surplus  imder  the  FPMR  if  there  is  no 
such  indication. 

(3)  Disposition  of  proceeds  from  sale 
of  aircraft  under  the  Act  will  be  as 
prescribed  in  guidance  from  the  Under 
Secretary  of  Defense  (Comptroller). 


(c)  Purchases  shall  certify  that  aircraft 
and  aircraft  parts  will  be  used  only  in    . 
accordance  with  conditions  stated  in 
§171.3. 

(1)  Sales  solicitations  will  require 
bidders  to  submit  end-use  certificates 
with  their  bids,  stating  the  intended  use 
and  proposed  areas  of  operations. 

(2)  The  completed  ena-use  certificates 
shall  be  used  in  the  bid  evaluation 
process. 

(d)  Sales  contracts  shall  include  terms 
and  conditions  for  verifying  and 
enforcing  the  use  of  the  aircraft  and 
aircraft  parts  in  accordance  with 
provisions  of  this  guidance. 

(1)  The  DRMS  Sales  Contracting 
Officer  (SCO)  is  responsible  for 
verifying  and  enforcing  the  use  of 
aircraft  and  aircraft  parts  in  accordance 
with  the  terms  and  conditions  of  the 
sales  contract. 

(i)  Sales  contracts  include  provisions 
for  on-site  visits  to  the  piutJiaser's 
place(s)  of  business  and/or  worksite(s). 

(ii)  Sales  contracts  require  the 
purchaser  to  make  available  to  the  SCO, 
upon  his  or  her  request,  all  records 
i  concerning  the  use  of  aircraft  and 
aircraft  parts. 

(2)  USDA  shall  nominate  in  writing, 
and  the  SCO  shall  appoint,  qualified 
Govenunent  employees  (not  contract 
employees)  to  serve  as  Contracting 
Officer's  Representatives  (CORs)  for  the 
purpose  of  conducting  on-site 
verification  and  enforcement  of  the  use 
of  aircraft  and  aircraft  parts  for  those 
purposes  permitted  by  the  sales 
contract. 

(i)  COR  appointments  must  be  in 
writing  and  must  state  the  COR's  duties, 
the  limitations  of  the  appointment,  and 
the  reporting  requirements. 

(ii)  USDA  bears  all  COR  costs. 

(iii)  The  SCO  may  reject  any  COR 
nominee  for  cause,  or  terminate  any 
COR  appointment  for  cause. 

(3)  Sales  contracts  require  purchasers 
to  comply  with  the  Federal  Aviation 
Agency  (FAA)  requirements  in  Chapter 
4  of  DOD  4160.21-M,  paragraphs  B  2  b 
(4)(d)2  through  (40)(d)5. 

(4)  Sales  contracts  require  purchasers 
to  comply  with  the  Flight  Safety  Critical 
Aircraft  Parts  regime  in  Chapter  4  of 
DOD  4160.21-M,  paragraph  B  26  c  and 
d,  and  in  Attachment  3  of  Chapter  4  of 
DOD  4160.21-M. 

(5)  Sales  contracts  require  purchasers 
to  obtain  the  prior  written  consent  of  the 
SCO  for  resale  of  aircraft  or  aircraft  parts 
purchased  from  DRMS  under  this  Act. 
Resales  are  only  permitted  to  other 
entities  which,  at  time  of  resale,  meet 
the  qualifications  required  of  initial 
purchasers.  The  SCO  must  seek,  and 
USDA  must  provide,  written  assurance 
as  to  the  acceptability  of  a  prospective 
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repurchase^  before  approving  resale. 
Resales  will  normally  be  approved  for 
airtanker  contracts  which  have 
completed  their  contracts,  or  which 
have  had  their  contracts  terminated,  or 
which  can  provide  other  valid  reasons 
for  seeking  resale  which  are  acceptable 
to  the  SCO. 

(i)  If  it  is  determined  by  the  SCO  that 
there  is  no  interest  in  the  aircraft  or 
aircraft  parts  being  offered  for  resale 
among  entities  deemed  qualified 
repurchasers  by  USD  A,  the  SCO  may 
permit  resale  to  entities  outside  the 
airtanker  industry. 

(ii)  When  an  aircraft  or  aircraft  parts 
are  determined  to  be  uneconomically 
repairable  and  suitable  only  for 
cannibalization  and/or  scrapping,  the 
purchaser  shall  advise  the  SCO  in 
writing  and  provide  evidence  in  the 
form  of  a  technical  inspection  document 
ft-om  a  qualified  FAA  airframe  and 
powerplant  mechanic,  or  equivalent. 

(iii)  The  policy  outlined  in  paragraph 
(d)(5)  of  this  section  also  applies  to 
resales  by  repurchasers,  and  to  all  other 
manner  of  proposed  title  transfer 
(including,  but  no  limited  to,  exchange 
and  barters). 

(iv)  Sales  of  aircraft  and  aircraft  parts 
under  the  Act  are  intended  for 
principals  only.  Sales  offerings  will 
caution  prospective  purchasers  not  to 
buy  with  the  expectation  of  acting  as 
brokers,  dealers,  agents,  or  middlemen 
for  other  interested  parties. 

(6)  The  failure  of  a  purchaser  to  . 
comply  with  the  sales  contract  terms 
and  conditions  may  be  cause  for 
suspension  and/or  debarment,  in 
addition  to  other  administrative, 
contractual,  civil,  and  criminal 
(including,  but  not  limited  to,  18  U.S.C. 
1001)  remedies  which  may  be  available 
toDOD. 

(7)  Aircraft  parts  will  be  made 
available  in  two  ways: 

(i)  DRMS  may,  based  on  availability 
and  demand,  offer  for  sale  under  the  Act 
whole  unflyable  aircraft,  aircraft 
carcasses  for  cannibalization,  or  aircraft 
parts,  utilizing  substantially  the  same 
provisions  outlined  in  paragraphs  (a) 
through  (d)(6)  of  this  section  for  flyable 
aircraft. 

(A)  If  USDA  directs  that  DRMS  set 
aside  parts  for  sale  under  the  Act,  USDA 
must  provide  listings  of  parts  required, 
by  National  Stock  Number  and 
Condition  Code. 

(B)  Only  qualified  airtanker  operators 
which  fly  the  end-term  aircraft  will  be 
allowed  to  purchase  unflyable  aircraft, 
aircraft  carcasses,  or  aircraft  parts 
applicable  to  that  end-item. 

(C)  FMVs  are  not  required  for  aircraft 
parts.  DRMS  must  utilize  historic  prices 


received  for  similar  parts  in  making  sale 
determinations. 

(ii)  As  an  agency  of  the  Federal 
Government,  USDA  remains  eligible  to 
receive  no-cost  transfers  of  excess  DOD 
aircraft  parts  under  the  FPMR. 

§  1 71 .6    Reutilizatk>n  and  transfer 
procedures. 

Prior  to  any  sales  effort,  the  Secretary 
of  Defense  shall,  to  the  maximiun  extent 
practicable,  consult  with  the 
Administrator  of  GSA,  and  with  the 
heads  of  other  Federal  departments  and 
agencies  as  appropriate,  regarding 
reutilization  and  transfer  requirements 
for  aircraft  and  aircraft  parts  under  this 
Act  (see  Chapter  4  of  IX)D  4160.21-M, 
paragraphs  B  2  b  (1)  through  B  2  b  (3)}. 

(a)  DOD  reutilization: 

(1)  USDA  shall  notify  Army,  Navy, 
and/or  Air  Force,  in  writing,  of  their 
aircraft  requirements  as  they  arise,  by 
aircraft  type  listed  in  Attachment  1  of 
Chapter  4  of  DOD  4160.21-M. 

(2)  If  a  DOD  requirement  exists,  the 
owning  Military  Service  shall  advise 
USDA,  in  writing,  that  it  will  be  issuing 
the  aircraft  to  satisfy  the  DOD 
reutilization  requirement.  If  USDA 
disputes  the  validity  of  the  DOD 
requirement,  it  shall  send  a  written 
notice  of  dispute  to  the  owning  Military 
Service  and  ADUSD(L&MR/SC1)  within 
thirty  (30)  days  of  its  notice  ft-om  the 
Military  Service.  ADUSD(L&MRySCI) 
shall  then  resolve  the  dispute,  in 
writing.  The  aircraft  may  not  be  issued 
until  the  dispute  has  been  resolved. 

(f)  Federal  agency  transfer: 

(1)  The  Military  Service  must  report 
aircraft  which  survive  reutilization 
screening  to  GSA  Region  9  on  a 
Standard  Form  120.  GSA  shall  screen 
for  Federal  agency  transfer  requirements 
in  accordance  with  the  FPMR. 

(2)  If  a  Federal  agency  requirement 
exists,  GSA  shall  advise  USDA,  in 
writing,  that  it  will  be  issuing  the 
aircraft  to  satisfy  the  Federal  agency 
requirement.  If  USDA  disputes  the 
validity  of  the  Federal  requirement,  it 
shall  send  a  written  notice  of  dispute  lo 
the  owning  Military  Service  and 
ADUSD(L&MR/SCI)  within  thirty  (30) 
days  of  its  notice  from  the  Military 
Service.  ADUSD(L&MR/SCI)  shall  then 
resolve  the  dispute,  in  writing.  The 
aircraft  cannot  be  issued  until  the 
dispute  has  been  resolved. 

(c)  The  Military  Services  shall: 
(1)  Report  aircraft  which  survive 
transfer  screening  and  are  ready  for  sale 
to  Headquarters,  Defense  Reutilization 
and  Marketing  Service,  ATTN:  DRMS- 
LMI,  Federal  Center,  74  Washington 
Avenue  North,  Battle  Creek.  Michigan 
49017-3092.  The  Military  Services  must 


use  a  DD  Form  1348-lA,  DTID.  for  this 
purpose. 

(2)  Transfer  excess  DOD  aircraft  to  the 
Aerospace  Maintenance  and 
Regeneration  Center  (AMARC).  Davis- 
Monthan  AFB.  AZ,  and  place  the 
aircraft  in  an  "excess"  storage  category 
while  aircraft  are  undergoing  screening 
and/or  wildfire  suppression  aircraft 
sale.  Aircraft  shall  not  be  available  nor 
offered  to  airtanker  operators  from  the 
Military  Service's  airfield.  The  Military 
Service  shall  be  responsible  for  the 
AMARC  aircraft  induction  charges.  The 
gaining  customer  will  be  liable  for  all 
AMARC  withdrawal  charges,  to  include 
any  aircraft  preparation  required  from 
AMARC.  Sale  of  parts  required  for 
aircraft  preparation  is  limited  to  those 
not  required  for  the  operational  mission 
forces,  and  only  if  authorized  by 
specific  authority  of  the  respective 
Military  Service's  weapon  system 
program  manager. 

§171.7    Reporting  requirements. 

Not  later  than  31  March  2000,  the 
Secretary  of  Defense  must  submit  to  the 
Committee  on  Armed  Services  of  the 
Senate  and  the  Committee  on  National 
Security  of  the  House  of  Representatives 
a  report  setting  forth  the  following: 

(a)  The  number  and  type  of  aircraft 
sold  under  this  authority,  and  the  terms 
and  conditions  under  which  the  aircraft 
were  sold. 

(b)  The  persons  or  entities  to  which 
the  aircraft  were  sold. 

(c)  An  accounting  of  the  current  use 
of  the  aircraft  sold. 

(d)  USDA  must  submit  to 
Headquarters,  Defense  Reutilization  and 
Marketing  Service,  ATTN:  DRMS-LMI, 
Federal  Center,  74  Washington  Avenue 
North.  Battle  Creek,  Michigan,  49017- 
3092,  not  later  than  1  February  2000,  a 
report  setting  forth  an  accounting  of  the 
current  disposition  of  all  aircraft  sold 
under  the  authority  of  the  Act. 

(e)  DRMS  must  compile  the  report, 
based  on  sales  contract  files  and  (for  the 
third  report  element)  input  ft-om  the 
USDA.  The  report  must  be  provided  to 
HQ  DLA  not  later  than  1  March  2000- 
HQ  DLA  shall  forward  the  report  to 
DOD  not  later  than  15  March  2000. 

§171.8    Expiration. 

This  part  expires  on  30  September 
2005. 

Dated:  February  6,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. . 
(FR  Doc.  03^44.3  Filed  2-25-03:  8:45  am] 
BIUJNOCOOE  S001-06-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  285 
[DOD  Directive  5400.7] 
RIN  079&-AG98 

DOD  Freedom  of  Information  Act 
(FOIA)  Program 

agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  final  rule  reflects 
administrative  changes  as  a  result  of 
.  DOD  reorganization.  The  rule  also 
provides  guidance  to  DOD  on 
implementation  of  the  amended  law. 
EFFECTIVE  DATE:  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Maier,  703-697-1160. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  285  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legacy  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Unftmded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
285  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditiue  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  implements  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552),  a  statute 


concerning  the  release  of  Federal 
Government  records,  and  does  not 
economically  impact  Federal 
Government  relations  with  the  private 
sector. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
285  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44) 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
285  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  J3132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subiects  in  32  CFR  Part  285 

Freedom  of  information. 

Accordingly,  32  CFR  part  285  is 
amended  to  read  as  follows: 

PART  285— DOD  FREEDOM  OF 
INFORMATION  ACT  (FOIA)  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  285  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Section  285.1  is  revised  to  read  as 
follows: 

§285.1    Reissuance  and  purpose. 

This  part: 

(a)  Reissues  32  CFR  part  285  to  update 
policies  and  responsibilities  for  the 
implementation  of  the  DOD  FOIA 
Program  under  5  U.S.C.  552. 

(b)  Continues  to  authorize,  consistent 
with  5  U.S.C.  552,  the  publication  of  32 
CFR  part  286,  the  single  DOD 
Regulation  on  the  FOIA  Program. 

(c)  Continues  to  delegate  authorities 
and  responsibilities  for  the  effective 
administration  of  the  FOIA  Program. 

3.  Section  285.3  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§285.3    Policy. 

***** 

(e)  Release  Ag^cy  records  to  the 
public  unless  those  records  are  exempt 
from  mandatory  disclosure  as  outlined 
in  5  U.S.C.  552. 

***.«* 

4.  Section  285.4  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (a)(4),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 


and  (d),  adding  a  new  paragraph  (b),  and 
revising  newly  redesignated  (d)(1)  as 
follows: 

§285.4    Responsibilities. 

(a)  The  Director,  Washington 
Headquarters  Service  shall: 

(D*  *  * 

(2)*   *   * 
(3)*    *   * 

(b)  The  Director,  Administration  and 
Management  shall,  as  the  designee  of 
the  Secretary  of  Defense,  serve  as  the 
sole  appellate  authority  for  appeals  to 
decisions  of  respective  Initial  Denial 
Authorities  within  OSD,  the  Chairman  ' 
of  the  Joint  Chiefs  of  Staff,  the 
Combatant  Commands,  and  the  DOD 
Field  Activities. 

*        * '      *        *        * 

(d)  The  Heads  of  the  DOD 
Components  shall: 

(1)  Publish  in  the  Federal  Register 
any  instructions  necessary  for  the 
internal  administration  of  this  part 
within  a  DOD  Component  that  are  not 
prescribed  by  this  part  or  by  other 
issuances  of  the  Director,  Washington 
Headquarters  Services.  For  the  guidance 
of  the  public,  the  information  specified 
in  5  U.S.C.  552(a)(1)  shall  be  published 
in  accordance  with  DOD  Directive 
5025.1. 
***** 

5.  Section  285.5  is  revised  to  read  as 
follows: 

§  285.5    Information  requirements. 

The  reporting  requirements  in  subpart 
G  of  32  CFR  part  286  have  bean  assigned 
Report  Control  Symbol  DD-DA&M(a) 
1365. 

Dated:  February  6,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-4442  Filed  2-25-03:  8:45  am) 

BH.UNG  CODE  5001 -0»-M 


AMERICAN  BATTLE  MONUMENTS 
COMMISSION 

36  CFR  Part  404 

Revision  of  the  Freedom  of  Ipformation 
Act  Regulations  and  Implementation  of 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996 

AGENCY:  American  Battle  Monuments 

Conunission. 

ACTION:  Final  rule. 

summary:  The  American  Battle 
Monuments  Commission  is  revising  its 
regulations  for  responding  to  public 
requests  for  access  to  records  or 
information  under  the  Freedom  of 


z' 
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Information  Act  (FOIA).  These 
regulations  update  and  amplify  the 
Commission's  current  regulations. 

DATES:  Effective  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  R.  Sole,  Frt^odoin  of  Information 
Officer,  American  Battle  Monuments 
Commission  or  Ms.  Martha  Sell. 
Freedom  of  Information  Act 
Representative,  Courthouse  Plaza  II, 
Suite  500,  2300  Clarendon  Blvd., 
Arlington,  VA  22202  or  by  telephone  at 
703-696-6897. 

SUPPLEMENTARY  INFORMATION:  This  rule 
replaces  36  CFR  Parts  404  and  405.  It 
updates  Commission  addresses, 
organizational  information,  and  fee 
schedule  and  explicitly  incorporates 
electronic  format  information  as  within 
the  scope  of  covered  information 
consistent  with  the  Electronic  Freedom 
of  Information  Act  of  1996  (Pub.  L.  104- 
231). 

List  of  Subjects  in  36  CFR  Part  404 

Freedom  of  information. 

For  the  reasons  stated  in  the 
preamble,  the  American  Battle 
Monuments  Commission  amends 
Chapter  IV  of  title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

1 .  Part  404  is  revised  to  read  as 
follows: 

PART  404— PROCEDURES  AND 
GUIDELINES  FOR  COMPLIANCE  WITH 
THE  FREEDOM  OF  INFORMATION  ACT 

Sec. 

404.1  General. 

404.2  Authority  and  functions. 

404.3  Organization. 

404.4  Access  to  information. 

404.5  Inspection  and  copying. 

404.6  Definitions. 

404.7  Fees  to  be  changed — general. 

404.8  Fees  to  be  charged — categories  of 
requesters. 

404.9  Miscellaneous  fee  provisions. 

404.10  Waiver  or  reduction  of  charges. 

Authority:  5  U.S.C.  552. 

§404.1    General. 

This  information  is  furnished  for  the 
guidance  of  the  public  and  in 
compliance  with  the  requirements  of 
section  552  of  Title  5,  United  States 
Code,  as  amended. 

§404.2    Authority  and  (unctions. 

The  general  functions  of  the  American 
Battle  Monuments  Commission,  as 
provided  by  statute.  36  U.S.C.  Section 
2101.  et  seq.,  are  to  build  and  maintain 
suitable  memorials  commemorating  the 
service  of  American  Armed  Forces  and 
to  maintain  permanent  American 
military  cemeteries  in  foreign  countries. 


§404.3    Organization. 

(a)  The  brief  description  of  the  central 
organization  of  the  American  Battle 
Monuments  Commission  follows: 

(1)  The  Commission  is  composed  of 
not  more  than  11  members  appointed  by 
the  President. 

(2)  The  day  to  day  operation  of  the 
Commission  is  under  the  direction  of  a 
Secretary  appointed  by  the  President. 

(3)  Principal  Officials  include  the 
Executive  Director.  Director  of  Finance, 
Director  of  Procurement  and 
Contracting,  Director  of  Engineering. 
Maintenance,  and  Operations  and 
Director  of  Personnel  and 
Administration. 

(4)  The  Commission  also  creates 
temporary  offices  when  tasked  with 
major  additional  responsibilities  not  of 
a  permanent  nature. 

(b)  Locations.  (l)The  principal  offices 
of  the  American  Battle  Monuments 
Commission  are  located  at  Courthouse 
Plaza  II.  Suite  500,  2300  Clarendon 
Boulevard,  Arlington.  VA  22201. 
Persons  desiring  to  visit  offices  or 
employees  of  the  American  Battle 
Monuments  Commission  should  write 
or  telephone  ahead  (703-696-6897  or 
703-696-6895)  to  make  an 
appointment. 

(2)  Field  offices  are  located  in  Paris. 
France;  Rome.  Italy;  Manila.  Republic  of 
the  Philippines;  the  Republic  of 
Panama;  and  Mexico  City,  Mexico. 

§  404.4    Access  to  information. 

(a)  The  American  Battle  Monuments 
Commission  makes  available 
information  pertaining  to  Commission 
matters  within  the  scope  of  5  U.S.C. 
552(aK2)  by  publishing  them 
electronically  at  the  ABMC  home  page 
at  http://www.abmc.gov. 

(b)  The  ABMC  FOL\  Officer  is 
responsible  for  acting  on  all  initial 
requests.  Individuals  wishing  to  file  a 
request  under  the  Freedom  of 
Information  Act  (FOIA)  should  address 
their  request  in  writing  to  the  FOIA 
Officer.  American  Battle  Monuments 
Commission,  Courthouse  Plaza  II,  Suite 
500,  2300  Clarendon  Boulevard, 
Arlington,  VA  22201  (telephone  703- 
696-6897  or  703-696-6895).  Requests 
for  information  shall  be  as  specific  as 
possible. 

(c)  Upon  receipt  of  any  request  for 
information  or  records,  the  FOIA  Officer 
will  determine  within  fO  days 
(excepting  Saturdays,  Sundays  and  legal 
public  holidays)  after  the  receipt  of  such 
request  whether  it  is  appropriate  to 
grant  the  request  and  will  immediately 
provide  written  notification  to  the 
person  making  the  request.  If  the  request 
is  denied,  the  written  notification  to  the 
person  making  the  request  shall  include 


the  names  of  the  individuals  who 
participated  in  the  determination,  the 
reasons  for  the  denial,  and  a  notice  that 
an  appeal  may  be  lodged  within  the 
American  Battle  Monuments 
Commission.  (Receipt  of  a  request  as 
used  herein  means  the  date  the  request 
is  received  in  the  office  of  the  FOIA 
Officer.) 

(d)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  it  is  determined  that  they 
involve: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information; 

(iii)  The  loss  of  substantial  due 
process  rights;  or 

(iv)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  possible  questions  about  the 
government's  integrity  which  effect 
public  confidence. 

{2}  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
reouest  for  records  or  at  any  later  time. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  jmd  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category 
described  in  paragraph  (d)(l)(ii)  of  this 
section,  if  not  a  full-time  member  of  the 
news  media,  must  establish  that  he  or 
she  is  a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  A  requester 
within  the  category  {d)(l)(ii)  of  this 
section  also  must  establish  a  particular 
urgency  to  inform  the  public  about  the 
government  activity  involved  in  the 
request,  beyond  the  public's  right  to 
know  about  government  activity 
generally.  The  formality  of  certification 
may  be  waived  as  a  matter  of 
administrative  discretion. 

(4)  Within  10  days  of  its  receipt  of  a 
request  for  expedited  processing.  ABMC 
will  decide  whether  to  grant  it  and  will 
notify  the  requester  of  the  decision.  If  a 
request  for  expedited  treatment  is 
granted,  the  request  will  be  given 
priority  and  will  be  processed  as  soon 
as  practicable.  If  a  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  will  be  acted  on  expeditiously. 

(e)  Appeals  shall  be  set  forth  in 
writing  within  30  days  of  receipt  of  a 
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denial  and  addressed  to  the  FOIA 
Officer  at  the  address  specified  in 
paragraph  (b)  of  this  section.  The  appeal 
shall  include  a  statement  explaining  the 
basis  for  the  appeal.  Determinations  of 
appeals  will  be  set  forth  in  writing  and 
signed  by  the  Executive  Director,  or  his 
designee,  within  20  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays).  If,  on  appeal,  the  denial  is  in 
whole  or  in  part  upheld,  the  written 
determination  will  also  contain  a 
notification  of  the  provisions  for  judicial 
review  and  the  names  of  the  persons 
who  participated  in  the  determination. 

(f)  In  unusual  circumstances,  the  time 
limits  prescribed  in  paragraphs  (c)  and 
(e)  of  this  section  may  be  extended  for 
not  more  than  10  days  (excepting 
Saturdays,  Sundays,  or  legal  public 
holidays).  Extensions  may  be  granted  by 
the  FOIA  Officer.  The  extension  period 
may  be  split  between  the  initial  request 
and  the  appeal  but  in  no  instance  may 
the  total  period  exceed  10  working  days. 
Extensions  will  be  by  written  notice  to 
the  persons  making  the  request  and  will 
set  forth  the  reasons  for  the  extension 
and  the  date  the  determination  is 
expected. 

(g)  With  respect  to  a  request  for  which 
a  vmtten  notice  under  paragraph  (f)  of 
this  section  extends  the  time  limits 
prescribed  under  paragraph  (c)  of  this 
section,  the  agency  shall  notify  the 
person  making  the  request  if  the  request 
cannot  be  processed  within  the  time 
limit  specified  in  paragraph  (f)  of  this 
section  and  shall  provide  the  person  an 
opportunity  to  limit  the  scope  of  the 
request  so  that  it  may  be  processed 
within  that  time  limit  or  an  opportiuxity 
to  arrange  with  the  agency  an  alternative 
time  frame  for  processing  the  request  or 
a  modified  request.  Refusal  by  the 
person  to  reasonably  modify  the  request 
or  arrange  such  an  alternative  time 
frame  shall  be  considered  as  a  factor  in 
determining  whether  exceptional 
circumstances  exist  for  purposes  of  5 
U.S.C.  552(a)(6)(C).  When  ABMC 
reasonably  believes  that  a  requester,  or 

a  group  of  requestors  acting  in  concert, 
has  submitted  requests  that  constitute  a 
single  request,  involving  clearly  related 
matters,  ABMC  may  aggregate  those 
requests  for  purposes  of  this  paragraph. 
One  element  to  be  considered  in 
determining  whether  a  belief  would  be 
reasonable  is  the  time  period  over 
which  the  requests  have  occurred. 

(h)  As  used  herein,  but  only  to  the 
extent  reasonably  necessary  to  the 
proper  processing  of  the  particular 
request,  the. term  unusual  circumstances 
means: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from 


establishments  that  are  separated  fit>m 
the  office  processing  the  request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  which  have  a 
substantial  subject  matter  interest 
therein. 

§  404.5    Inspection  and  copying. 

When  a  request  for  information  has 
been  approved  pm^uant  to  §404.4,  the 
person  making  the  request  may  make  an 
appointment  to  inspect  or  copy  the 
materials  requested  during  regular 
business  hoiu-s  by  writing  or 
telephoning  the  FOIA  Officer  at  the 
address  or  telephone  number  listed  in 
§  404.4(b).  Such  materials  may  be 
copied  and  reasonable  facilities  will  be 
made  available  for  that  piupose.' Copies 
of  individual  pages  of  such  materials 
will  be  made  available  at  the  price  per 
page  specified  in  §  404.7(d);  however, 
the  right  is  reserved  to  limit  to  a 
reasonable  quantity  the  copies  of  such 
materials  which  may  be  made  available 
in  this  manner  when  copies  also  are 
offered  for  sale  by  the  Superintendent  of 
Dociunents. 

§404.6    Definitions. 

For  the  purpose  of  these  regulations: 

(a)  All  the  terms  defined  in  the 
Freedom  of  Information  Act  apply. 

(b)  A  statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records  (5  U.S.C. 
552(a)(4)(A)(vi))  means  any  statute  that 
specifically  requires  a  government 
agency,  such  as  the  Government 
Printing  Office  (GPO)  or  the  National    • 
Technical  Information  Service  (NTIS), 
to  set  the  level  of  fees  for  particular 
types  of  records,  in  order  to: 

(1)  Serve  both  the  general  public  and 
private  sector  organizations  by 
conveniently  making  available 
government  information; 

(2)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  that  are  for  their  special  use  so 
that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(3)  Operate  an  information 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possible;  or  , 

(4)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  cost 
of  disseminating  government 


information.  Statutes,  such  as  the  User 
Fee  Statute,  which  only  provide  a 
general  discussion  of  fees  without 
explicitly  requiring  that  an  agency  set^ 
and  collect  fees  for  particular 
documents  do  not  supersede  the 
Freedom  of  Information  Act  under 
section  (a)(4)(A)(vi)  of  that  statute. 

(c)  The  term  direct  costs  means  those 

'  expenditures  that  ABMC  actually  incurs 
in  searching  for  and  duplicating  (and  in 
the.case  of  commercial  requesters, 
reviewing)  docmnents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  Employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  that 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(d)  The  term  search  means  the  process 
of  looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-by-page  or  line-by-line 
identification  of  information  within 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  ABMC  employees 
should  ensure  that  searching  for 
material  is  done  in  the  most  efficient 
and  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  agency  and 
the  requester.  For  example,  employees 
should  not  engage  in  line-by-line  search 
when  merely  duplicating  an  entire 
document  woutd  prove  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  Search 
should  be  distinguished,  moreover,  from 
review  of  material  in  order  to  de.termine 
whether  the  material  is  exempt  from 
disclosure  (see  paragraph  (f)  of  this 
section). 

(e)  The  term  duplication  means  the 
making  of  a  copy  of  a  document,  or  of 
the  information  contained  in  it, 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper, 
microform,  audio-visual  materials,  or 
electronic  records  (e.g.,  magnetic  tape  or 
disk),  among  others.  The  requester's 
specified  preference  of  form  or  format  of 
disclosure  will  be  honored  if  the  record 
is  readily  reproducible  in  that  format. 

(f)  The  term  review  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  {see  paragraph  (g)  of 
this  section)  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
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not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

^)  The  term  commercial  use  request 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category,  ABMC  must  determine  the  use 
to  which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
an  ABMC  employee  has  reasonable 
cause  to  doubt  the  use  to  which  a 
requester  will  put  the  records  sought,  or 
where  that  use  is  not  clear  from  the 
request  itself,  the  employee  should  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  category'. 

(h)  The  term  educational  institution 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education,  that  operates  a 
program  or  programs  of  scholarly 
^research. 

(i)  The  term  non-commercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial  basis  (as 
that  term  is  referenced  in  paragraph  (g) 
of  this  section),  and  that  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(j)  The  term  representative  of  the  news 
media  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
news  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  news)  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive. 
Moreover,  as  traditional  methods  of 
news  delivery  evolve  (e.g..  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  freelance 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 


would  be  the  clearest  proof,  but  ABMC 
may  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination. 

§  404.7    Fees  to  be  charged— general. 

ABMC  shall  charge  fees  that  recoup 
the  full  allowable  direct  costs  it  incurs. 
Moreover,  it  shall  use  the  most  efficient 
and  least  costly  methods  to  comply  with 
requests  for  documents  made  under  the 
FOLA.  When  documents  that  would  be 
responsive  to  a  request  are  maintained 
for  distribution  by  agencies  operating 
statutory-based  fee  schedule  programs 
(see  definition  in  §  404.6(b)),  such  as  the 
NTIS,  ABMC  should  inform  requesters 
of  the  steps  necessary  to  obtain  records 
from  those  sources. 

(a)  Manual  searches  for  records. 
ABMC  will  charge  at  the  salary  rate(s) 
(i.e.,  basic  pay  plus  16  percent)  of  the  , 
emplovee(s)  making  the  search. 

(d)  Computer  searches  for  records. 
ABMC  will  charge  at  the  actual  direct 
cost  of  providing  the  service.  This  will 
include  the  cost  of  operating  the  central 
processing  unit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionable  to  the  search. 

(c)  Review  of  records.  Only  requesters 
who  are  seeking  documents  for 
commercial  use  may  be  charged  for  time 
spent  reviewing  records  to  determine 
whether  they  are  exempt  from 
mandatory  disclosure.  Charges  may  be 
assessed  only  for  the  initial  review;  i.e., 
the  review  undertaken  the  first  time 
ABMC  analyzes  the  applicability  of  a 
specific  exemption  to  a  particular  record 
or  portion  of  a  record.  Records  or 
portions  of  records  withheld  in  full 
under  an  exemption  that  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  is  assessable. 

(d)  Duplication  of  records.  Records 
will  be  duplicated  at  a  rate  of  $.15  per 
page.  For  copies  prepared  by  computer, 
such  as  tapes  or  printouts,  ABMC  shall 
charge  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout.  For  other  methods  of 
reproduction  or  duplication,  ABMC  will 
charge  the  actual  direct  costs  of 
producing  the  document(s).  If  ABMC 
estimates  that  duplication  charges  are 
likely  to  exceed  $25,  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his  willingness  to  pay  fees 
as  high  as  those  anticipated.  Such  a 
notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 


personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(e)  Other  charges.  When  it  elects  to 
charge  them,  ABMC  will  recover  the  full 
costs  of  providing  services  such  as: 

(1)  Certifying  that  records  are  true 
copies; 

(2)  Sending  records  by  special 
methods  such  as  express  mail. 

(3)  Eight  by  ten  inch  black  and  white 
photographs — $3.75 

(4)  Eignt  by  ten  inch  color 
photographs — $5.00 

(5)  $1.50  per  publication 

(6)  Video  Purchase:  The  Price  of 
Freedom— $13.00 

(f)  Remittances  shall  be  in  the  form 
either  of  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States, 
or  a  postal  money  order.  Remittances 
shall  be  made  payable  to  the  order  of  the 
Treasury  of  the  United  States  and 
mailed  to  the  FOIA  Officer,  American 
Battle  Monuments  Commission, 
Courthouse  Plaza  II,  Suite  500,  2300 
Clarendon  Blvd.,  Arlington,  Virginia 
22201 

(g)  A  receipt  for  fees  paid  will  be  given 
upon  request.  Refund  of  fees  paid  for 
services  actually  rendered  will  not  be 
made. 

(h)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  a  commercial  use.  ABMC 
will  provide  the  first  100  pages  of 
duplication  and  the  first  2  hours  of 
search  time  without  charge.  Moreover. 
ABMC  will  not  charge  fees  to  any 
requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself. 

(1)  The  elements  to  be  considered  in 
determining  the  cost  of  collecting  a  fee 
are  the  administrative  costs  of  receiving 
and  recording  a  requester's  remittance, 
and  processing  the  fee  for  deposit  in  the 
Treasury  Department's  special  account. 

(2)  For  purposes  of  these  restrictions 
on  assessment  of  fees,  the  word  pages 
refers  to  paper  copies  of  8V2  x  11  or  11 

X  14.  Thus,  requesters  are  not  entitled  to 
100  microfiche  or  100  computer  disks, 
for  example.  A  microfiche  containing 
the  equivalent  of  100  pages  or  100  pages 
of  computer  printout,  does  meet  the 
terms  of  the  restriction. 

(3)  Similarly,  the  term  search  time  in 
this  context  has  as  its  basis,  manual 
search.  To  apply  this  term  to  searches 
made  by  computer,  ABMC  will 
determine  the  hourly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  search  (including  the 
operator  time  and  the  cost  of  operating 
the  computer  to  process  a  request) 
equals  the  equivalent  dollar  amoimt  of 
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two  hours  of  the  salary  of  the  person 
performing  the  search,  i.e.,  the  operator, 
ABMC  will  begin  assessing  charges  for 
computer  search. 

§  404.8    Fees  to  be  charged — categories  of 
requesters. 

There  are  four  categories  of  FOIA 
requesters:  commercial  use  requesters; 
educational  and  noncommercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requesters.  The  specific  levels  of  fees  for 
each  of  these  categories: 

(a)  Commercial  use  requesters.  When 
ABMC  receives  a  request  for  documents 
for  commercial  use,  it  will  assess 
charges  that  recover  the  full  direct  costs 
of  searching  for,  reviewing  for  release, 
and  duplicating  the  record  sought. 
Requesters  must  reasonably  describe  the 
records  sought.  Commercial  use 
requesters  are  not  entitled  to  2  hours  of 
free  search  time  nor  100  free  pages  of 
reproduction  of  documents.  ABMC  may 
recover  the  cost  of  searching  for  aitd 
reviewing  records  even  if  there  is 
ultimately  no  disclosure  of  records  (see 
paragraph  (b)  of  this  section). 

(b)  Eaucational  and  noncommercial 
scientific  institution  requesters.  ABMC 
shall  provide  documents  to  requesters 
in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requesters  must  reasonably 
describe  the  records  sought. 

(c)  Requesters  who  are  representatives 
of  the  news  media.  ABMC  shall  provide 
documents  to  requesters  in  this  category 
when  serving  the  news  dissemination 
function  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in 
this  category,  a  requester  must  meet  the 
criteria  in  §  404. 4(j),  and  his  or  her 
request  must  not  be  made  for  a 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
conunercial  use.  Requesters  must 
reasonably  describe  the  records  sought. 

(d)  All  other  requesters.  ABMC  shall 
charge  requesters  who  do  not  fit  into 
any  of  the  categories  above  fees  that 
recover  the  full  reasonable  direct  cost  of 
searching  for  and  reproducing  records 


that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  2  hoiu-s  of 
search  time  shall  be  furnished  without 
charge.  Moreover,  requests  for  records 
about  the  requesters  filed  in  ABMC's       > 
systems  of  records  will  continue  to  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  which  permit  fees 
only  for  reproduction.  Requesters  must 
reasonably  describe  the  records  sought. 

§  404.9    Miscellaneous  fee  provisions. 

(a)-Charging  interest — notice  and  rate. 
ABMC  may  begin  assessing  interest 
charges  on  an  unpaid  bill  starting  on  the 
31st  day  following  the  day  on  which  the 
billing  was  sent.  The  fact  that  the  fee 
has  been  received  by  ABMC  within  the 
30-day  grace  period,  even  if  not 
processed,  wUl  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  Title 
31  of  the  United  States  Code  and  will 
accrue  from  the  date  of  the  billing. 

(b)  Charges  for  unsuccessful  search. 
ABMC  may  assess  charges  for  time 
spent  searching,  even  if  it  fails  to  locate 
the  records  or  if  records  located  are 
determined  to  be  exempt  from 
disclosiu-e.  If  ABMC  estimates  that 
search  charges  are  likely  to  exceed  $25, 
it  shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  a  notice  shall  offer  the 
requester  the  opportunity  to  confer  with 
agency  personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(c)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
dociunent  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  ABMC 
reasonably  believes  that  a  requester,  or 
a  group  of  requestors  acting  in  concert, 
has  submitted  requests  that  constitute  a 
single  request,  involving  clearly  related 
matters,  ABMC  may  aggregate  those 
requests  and  charge  accordingly.  One 
element  to  be  considered  in  determining 
whether  a  belief  would  be  reasonable  is 
the  time  period  over  which  the  requests 
have  occiured. 

(d)  Advance  pay^nents.  ABMC  may 
not  require  a  requester  to  make  an 
advance  payment,  i.e.,  payment  before 
work  is  commenced  or  continued  on  a 
request,  unless: 

(1)  ABMC  estimates  or  determines 
that  allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  $250.  Then,  ABMC  will  notify 
the  requester  of  the  likely  cost  and 
obtain  satisfactory  assurance  of  full 
payment  where  the  requester  has  a 
history  of  prompt  payment  of  FOIA  fees. 


or  require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges 
in  the  case  of  requesters  with  no  history 
of  payment;  or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing).  Then,  ABMC  may  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
above  or  demonstrate  that  he  or  she  has, 
in  fact,  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 

(3)  When  ABMC  acts  under  paragraph 
(d)(1)  or  (2)  of  this  section,  the 
administrative  time  limits  prescribed  in 
the  FOIA.  5  U.S.C.  552(a)(6)  (i.e.,  20   . 
working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
time  limits),  will  begin  only  after  ABMC 
has  received  fee  payments  described  in 
paragraphs  (d)(1)  and  (2)  of  this  section. 
Effect  of  the  Debt  Collection  Act  of  1982 
(Pub.  L.  97-365).  ABMC  should  comply 
with  provisions  of  the  Debt  Collection 
Act,  including  disclosure  to  consumer 
reporting  agencies  and  use  of  collection 
agencies,  where  appropriate,  to 
encourage  repayment. 

§  404.1 0    Waiver  or  reduction  of  charges. 

Fees  otherwise  chargeable  in 
connection  with  a  request  for  disclosure 
of  a  record  shall  be  waived  or  reduced 
where  it  is  determined  that  disclosure  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

PART  405— [REMOVED] 

2.  Under  authority  of  U.S.C.  552,  part 
405  is  removed. 

Dated:  February  12.  2003." 
Theodore  GloukhofT, 
Director.  Personnel  and  Administration. 
IFR  Doc.  03-4080  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  6120-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA255-0385;  FRL-7448-11 

Revisions  to  the  California  State 
Implententation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.       

SUMMARY:  EPA  is  finalizing  both  a 
conditional  approval  and  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District's 
(S)yUAPCD)  portion  of  the  California 
•State  Implementation  Plan  (SIP).  This 
action  was  proposed  in  the  Federal 
Register  on  April  1,  2002.  and  concerns 
fugitive  dust  and  particulate  matter  less 
than  10  microns  in  diameter  (PM-10). 
The  conditional  approval  is  with  respect 
to  enforceability  and  reasonably 
available  control  measures  (RACM).  and 
the  limited  approval  and  limited 
disapproval  is  with  respect  to  best 
available  control  measures  (BACM). 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  local 
rules  that  regulate  these  emissions  and 
directs  California  to  correct  rule 
deficiencies. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  28.  2003. 

ADDRESSES:- Ynu  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street.  San 

Francisco,  CA  94105-3901. 
Air  and  Radiation  Docket  and 

Information  Center.  U.S. 

Environmental  Protection  Agency, 

Room  B-102.  1301  Constitution 

Avenue.  NW..  (Mail  Code  6102T). 

Washington.  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  1001  "I"  Stteet. 

Sacramento.  CA  95814. 
San  loaquin  Valley  Unified  Air 

Pollution  Control  District.  1990  East 

Gettysburg.  Fresno.  CA  93726. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.  arb.  ca  .gov/drdb/drdbltxt.h  tm . 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 


version  of  the  rules  that  were  submitted 

to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Irwin,  EPA  Region  IX.  (415)  947- 

4116. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 

and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  April  1.  2002  (67  FR  15345).  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  the  following  SJVUAPCD 
rules  that  were  adopted  on  November 
15.  2001  and  submitted  for 
incorporation  into  the  California  SIP  on 
December  6.  2001. 


Rule# 

Rule  title 

8011  

General  Requirements. 

8021  

Construction,   Demolition,   Exca- 

vation,   Extraction   and   Other 

Earthmoving  Activities. 

8031  

Bulk  Materials. 

8041  

Carryout  and  Tracfcout. 

8051  

Open  Areas.      . 

8061  

Paved  and  Unpaved  Roads. 

8071  

Unpaved         Vehicle/Equipment 

Traffic  Areas 

8081  

Agricunural  Sources. 

These  rules  are  part  of  SIVUAPCD's 
Regulation  VIII.  We  proposed  a  limited 
approval  of  these  rules  because  we 
determined  that  they  improve  the  SIP 
and  are  largely  consistent  with  the 
relevant  CAA  requirements.  We 
simultaneously  proposed  a  limited 
disapproval  because  we  found  that  the 
submittal  does  not  adequately  fulfill  the 
CAA  section  189(b)  requirement  for  a 
BACM  demonstration,  nor  include  any 
upgrades  or  revisions  to  the  control 
measures  that  are  required  as  a  result  of 
the  BACM  demonstration.  Specifically, 
the  State  has  not  demonstrated  that 
thresholds  of  source  coverage  within  the 
rules  (e.g.,  minimum  size  of  sources 
subject  to  rule  requirements)  fulfill 
BACM.  Such  thresholds  include:  (1) 
Rule  8061  and  8081  unpaved  road  trip 
count  thresholds;  (2)  Rule  8071  and 
8081  unpaved  vehicle/equipment  traffic 
area  trip  count  thresholds;  (3)  Rule  8071 
and  8081  unpaved  vehicle/equipment 
traffic  area  size  threshold;  (4)  Rule  8081 
unpaved  road  and  unpaved  vehicle/ 
equipment  traffic  area  exclusion  of 
implements  of  husbandry  in  the  trip 
count;  (5)  Rule  8051  disturbed  open 
areas  threshold;  (6)  Rule  8041  threshold 
for  when  trackout  control  devices  must 
be  employed;  (7)  Rule  8041  trackout 
cleanup  requirements  as  they  apply  to 
rural  areas;  (8)  Rule  8031  and  8081  bulk 
materials  thresholds;  (9)  Rule  8021  Dust 
Control  Plan  requirement  thresholds; 
and  (10)  other  control  measures  for 
paved  road  PM-10  emissions  including 


preventing/mitigating  trackout 
attributed  to  agricultxual  sources, 
stabilizing  unpaved  shoulders,  frequent 
street  sweeping  and  use  of  PM-10 
efficient  street  sweepers. 

We  also  proposed  a  conditional 
approval  of  all  the  submitted  rules  listed 
above  except  for  Rule  8051.  We 
proposed  the  conditional  approval 
because  we  believe  that  the  submittal 
resolves  the  prior  enforceability  and 
RACM  deficiencies  identified  in  the 
March  8,  2000  final  action,  subject  to 
one  condition.  The  condition  is  for 
SJVUAPCD  to  adequately  demonstrate 
that  it  has  applied  RACM  to  the 
significant  source  categories  that  are 
subject  to  Regulation  VDI.  By  letter 
dated  March  5,  2002,  SJVUAPCD 
conunitted  to  adopt  and  submit  this 
demonstration  within  one  year  of  EPA's 
publication  of  this  final  rule.  This 
demonstration  includes  the  following: 
(1)  A  complete  list  of  candidate  RACM 
for  the  following  Regulation  VIII 
significant  sources:  unpaved  roads,  . 
unpaved  vehicle/equipment  traffic 
areas,  paved  roads  and  earthmoving 
sources,  including  bulk  materials 
storage/handling;  (2)  a  reasoned 
justification  for  any  candidate  measures 
that  the  District  did  not  adopt  for  these 
sources,  including  descriptions  of 
measures  for  these  source  categories  that 
the  District  is  implementing  outside  the 
context  of  Regulation  VIII;  and  (3) 
information  that  supports  the 
reasonableness  of  the  Regulation  VIII 
coverage. 

Chir  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  60- 
day  public  comment  period.  During  this 
period,  we  received  comments  from  the 
following  parties. 

1.  Brent  J.  Newell.  Center  on  Race. 
Poverty  &  Environment,  on  behalf  of 
the  Association  of  Irritated  Residents 
and  El  Comite  para  el  Bienestar  de 
E.arlimart,  letters  dated  May  30.  2002. 

2.  Anne  C-  Harper.  Earthjustice.  on 
behalf  of  the  Sierra  Club,  letter  dated 
May  31.  2002. 

The  comments  and  EPA  responses  are 
summarized  below. 

Comment  1 :  The  version  of  Regulation 
VIII  adopted  by  SJVUAPCD  was 
inappropriately  negotiated  between  EPA 
and  the  regulated  industry  weeks  after 
the  local  public  comment  period 
expired.  It  does  not  fulfill  the  relevant 
public  process  requirements  as 
significant  changes  were  made  at  the 
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last  minute.  These  changes  include 
exempting  implements  of  husbandry 
from  vehicle  trip  counts  in  Rule  8011, 
increasing  the  size  of  exempted  open 
areas  by  300  percent  in  Rule  8051 ,  and 
rendering  the  20%  VE  standard  useless 
by  allowing  the  U.S.  Department  of 
Agriculture  (USDA)  to  approve  Fugitive 
PM-10  Management  Plans  (FPMPs)  in 
Rules  8061,  8071  and  8081.  Even 
SJVUAPCD's  own  staff  did  not  have  an 
opportunity  to  review  the  version 
presented  to  SJVUAPCD's  Governing 
Board  on  November  15. 

Response  1: 40  CFR  part  51  Appendix 
V  and  40  CFR  50.102  describe  the 
public  participation  procedural 
requirements  for  adoption  and  submittal 
of  SIP  revisions.  Paragraph  (a)(1)  of 
Section  50.102  requires  that  a  State 
must  conduct  one  or  more  public 
hearings  prior  to  adoption  and 
submission  to  EPA  of  any  SIP  revision 
such  as  Regulation  VIII.  Paragraphs  2(e) 
and  (g)  of  part  51  Appendix  V  direct 
states  to  follow  all  relevant  state 
requirements  for  public  notice,  hearing 
and  adoption.  California's  Health  and 
Safety  Code  (HSC)  §§40725-30  outlines 
the  procedures  to  be  followed  by  local 
air  districts,  such  as  SJVUAPCD.  in 
adopting,  amending,  or  repealing  any 
rule  or  regulation,  including  SIP 
revisions.  EPA  believes  that  these  State 
rules  are  consistent  with  Administrative 
Procedures  Act  (APA)  requirements  for 
public  participation,  5  U.S.C.A.  553. 

In  regard  to  changes  made  to  a  SIP 
revision  after  the  end  of  the  public 
comment  period,  HSC  §  40726  allows 
for  such  changes  without  further  public 
notice  or  comment  as  long  as_  those 
changes  are  not  "so  substantial  as  to 
significantly  effect  the  meaning  of  the 
proposed  rule  or  regulation." 
SJVUAPCD  held  a  public  hearing  on 
Regulation  VIII  on  October  31.  2001. 
received  comments  on  the  proposed 
rules,  and  responded  to  those 
comments.  Both  SJVUAPCD  and  CARB 
have  determined  that  the  public 
participation  process  followed  by 
SJVUAPCD  in  adopting  and  submitting 
Regulation  VIII  fulfilled  State  and 
federal  public  participation 
requirements.  EPA  routinely  relies  upon 
determinations  by  State  and  local 
agencies  as  to  compliance  with  their 
own  public  participation  processes. 
Additionally,  the  final  Regulation  VIII 
(including  the  three  provisions 
specifically  noted  in  the  comment)  as 
adopted  and  submitted  was  not 
"substantially"  different  from  the 
proposed  regulation  and  was  a  logical 
outgrowth  of  the  earlier  proposed 
regulation.  SJVUAPCD  had  received 
comments  earlier  in  the  public  comment 
process  that  logically  lead  to  the  final 


version  adopted.  The  District  included 
in  its  submittal  extensive  comments 
received  from  many  parties,  including 
the  regulated  community,  that  related  to 
the  later  revised  Regulation  Vm 
provisions. 

The  commenters  also  'appear 
concerned  that  the  District  considered 
comments  provided  by  EPA  in  adopting 
the  final  Regulation  VIII.  However,  state 
and  local  agencies  are  allowed  and 
encoiuaged  to  consider  EPA  comments 
in  adopting  final  SIP  rules  or  revisions 
as  long  as  all  other  public  participation 
requirements  are  met. 

Comment  2:  Rule  revisions  proposed 
to  Rule  8081  on  the  day  of  the  hearing 
but  not  adopted  were  not  subject  to  the 
relevant  public  process  requirements. 
These  include  a  small  farm  exemption 
and  an  exemption  for  unpaved  haul 
roads  on  days  when  no  truck  trips  will 
occiu. 

Response  2:  Revisions  not  adopted  are 
not  the  subject  of  EPA's  proposed 
action. 

Comment  3:  The  exemption  for 
"implements  of  husbandry"  from 
vehicle  trip  counts  violates  CAA 
§  189(a)  RACM  requirements  because  it 
effectively  excludes  an  unknown  but 
large  number  of  agricultiual  road 
segments  fi-om  Regulation  VIII  without 
any  analysis  of  the  number  of  exempted 
road  segments  or  the  efficacy  of  the 
measure.  EPA's  proposed  conditional 
approval  is  not  supported  by  a  factual 
basis.  ^ 

Response  3:  We  agree  that  the  State 
has  not  submitted  detailed  analysis  of 
the  impacts  of  the  exemption  for 
implements  of  husbandry.  This  does  not 
mean  that  the  exemption  necessarily 
violates  CAA  §  189(a).  Rather,  it  means 
that  the  State  needs  to  perform  and 
submit  such  analysis  in  order  to 
determine  whether  the  exemption  and 
the  rules  fulfill  §  189(a).  We  concur  with 
the  comment's  implication  that  this 
analysis  is  important  and,  as  a  result, 
have  required  it  as  part  of  our  final 
conditional  approval. 

Comment  4:  The  FPMP  provisions  in 
Rule  8081  allow  exceedence  of  the 
general  20%  opacity  standard  and 
violate  §  189(a)  because  they.are  not 
federally  enforceable.  Responsibility  for 
enforcement  of  the  FPMP  requirements 
is  given  to  the  USDA  instead  of  to  EPA 
and  SJVUAPCD,  in  conflict  with  CAA 
§  110  enforceability  requirements. 
.   Response  4:  Paragraph  7.0  of  Rule 
8081  states  that  FPMPs  must  be 
approved  by  the  USDA  and  must  be 
designed  to  achieve  50%  control 
efficiency.  We  believe  Rule  8081  is 
adequately  enforceable  because  it 
establishes  criteria  for  evaluation  of 
FPMPs  (i.e.,  50%  control).  This  would 


allow  SJVUAPCD  and  EPA  to  invalidate 
FPMPs  that  are  not  meeting  50% 
control,  regardless  of  USDA's  action.    . 
Also,  as  made  clear  by  paragraph  7.4, 
the  terms  of  the  final  FPMP  approved  by 
USDA  are  subject  to  enforcement  bv 
SJVUAPCD,  EPA  and  citizens. 

Comment  5:  The  exemption  of  all  on- 
field  sources,  including  smaller  farms 
less  than  320  acres  and  animal  feed  _ 
handling,  which  effectively  exempts 
concentrated  animal  feeding  operations, 
violates  §  189(a).  Farming  operations 
account  for  nearly  25%  of  all  PM-10 
emissions  in  the  Valley.  The  exemption 
does  not  constitute  an  appropriate 
interpretation  of  a  "more  likely  than 
not"  finding  that  the  RACM  requirement 
has  been  met. 

Response  5:  As  discussed  in  our  April 
1,  2002  proposed  action  (67  FR  15345). 
EPA  only  evaluated  these  rules  with 
respect  to  tnose  sources  that  the  rules 
purport  to  regulate.  This  is  documented 
in  the  August  31, 1999  TSD  associated 
with  EPA's  original  proposed  action  (pg. 
10).  For  example.  Rule  8060,  dated 
April  25,  1996,  proposed  to  regulate 
unpaved  roads  for  RACM  purposes,  so 
we  evaluated  whether  the  rule  is 
sufficient  for  unpaved  roads,  including 
agricultural  unpaved  roads.  Since 
Regulation  VIII  submittals  have  never 
purported  to  cover  on-field  agricultural 
activity,  however,  we  have  not 
attempted  to  evaluate  whether 
Regulation  VIII  ftilfiUs  RACM/BACM  for 
this  activity.  Therefore,  we  disagree 
with  the  commenters'  statement  that  on- 
field  agricultural  source  activity  has 
been  exempted  from  RACM  through 
Regulation  VIII;  rather,  it  is  just  not  a 
regulated  activity  under  Regulation  VIII. 

We  agree  with  the  commenters  that  it 
is  important  for  the  District  to  evaluate 
the  impact  and  appropriate  controls  for 
on-field  agricultural  activity.  The 
evaluation  of  whet^ier  and  what  controls 
are  necessary  for  on-field  agricultural 
activities  to  fulfill  RACM/BACM  should 
be  performed  in  context  of  a  rule  that 
regulates  such  activity  or  of  an  overall 
PM-10  plan  for  the  area.  In  1991.  CARB 
submitted  an  overall  PM-10  plan  for  the 
area  which  purported  to  address  RACM 
generally  as  well  as  on-field  agricultural 
activity.  We  have  not  acted  on  this  plan, 
and  are  not  doing  so  now,  as  we  are 
only  acting  oh  Regulation  VJJI.  As  a 
result  of  EPA's  finding  thafthe  San 
loaquin  Valley  failed  to  attain  the  PM- 
10  standards  by  the  statutory  deadline 
of  December  31, '2001.  the  State  must 
submit  a  new  plan  for  the  area  to  EPA 
by  December  31,  2002.  67  FR  48039 
(July  23,  2002).  EPA  also  published  a 
finding  of  nonsubmittal  of  a  PM-10  plan 
for  the  San  Joaquin  Valley  on  March  18, 
2002  (67  FR  11925).  which  could  resuft 
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in  the  imposition  of  sanctions.  We 
expect  that  these  EPA  actions  will  lead 
to  development  in  the  near  term  of  a 
thorough  RACM/BACM  analysis  and  an 
overall  PM-10  plan  which  include  on- 
field  agriculture  activity. 

Comment  6:  Other  areas  have  adopted 
RACM  or  BACM  measures  that  apply  to 
farming  operations  that  EPA  has 
approved.  For  example.  South  Coast  Air 
Quality  Management  District  Rule 
403(h)(1)(B)  applies  fugitive  dust 
requirements  to  agricultural  sources 
greater  than  10  acres,  and  Maricopa 
County  Rule  310  requires  RACM  at 
cattle  feedlots  and  livestock  areas. 
Regulation  VIU.  in  contrast,  fully 
exempts  on-field  agricultural  activities 
in  violation  of  CAA  §  189(a). 
Response  6:  See  Response  5. 
Comment  7:  EPA  recently  issued  a 
Notice  of  Deficiency  (NOD)  that  found 
California's  statutory  agricultural  permit 
exemption  inconsistent  with  CAA  Title 
V.  CAA  Title  I  also  provides  no  such 
exemption  for  agricultural  sources,  and 
any  rulemaking  which  generally 
exempts  agriculture  from  §  189(a) 
RACM  requirements  is  inconsistent 
with  the  CAA  under  the  same  rationale 
articulated  in  the  Notice  of  Deficiency. 

Response  7:  The  commenter  is  correct 
that  Title  I  and  Title  V  do  not  exempt 
major  agricultural  sources  of  air 
pollution  from  CAA  permitting 
requirements.  CAA  §  189(a).  however, 
relies  on  a  separate  analysis  to 
determine  whether  agricultural  .sources 
should  be  regulatotl  for  RACM  purposes. 
Under  §  189(a),  a  permitting  agency 
need  not  regulate  or  can  limit  regulation 
of  certain  activities  or  source  categories 
from  RACM  requirements  if  one  of  the 
following  two  criteria  are  met:  (a) 
emissions  from  the  activity  or  source 
category  are  not  significant;  or  (b)  the 
level  of  imposed  control  fulfills  RACM 
in  light  of  cost-effectiveness,  technical 
feasibility  and  attainment  needs. 
However,  as  stated  in  Response  5,  since 
Regulation  VIII  never  purported  to  cover 
on-field  agricultural  activity,  such  an 
analysis  is  not  necessary  in  the  context 
of  Regulation  Vlll.  This  analysis  will  be 
necessary  in  a  rule  that  regulates  such 
activity  or  in  an  overall  PM-10  plan  for 
the  area. 

Comment  8:  EPAs  finding  that  "it  is 
more  likely  than  not"  that  Regulation 
VIII  fulfills  the  CAA  189(a)  requirement 
is  contradicted  by  the  substantial 
agriculture-related  deficiencies 
summarized  in  comments  3  through  7 
that  exempt  in  total  nearly  half  of  all 
sources. 

Response  8:  See  Response  5  regarding 
on-field  agricultural  sources.  The 
comment  also  concerns  the  exemption 
for  implements  of  husbandry  and  the 


enforceability  of  FPMPs  regarding 
agriculturally-owned  unpaved  roads. 
See  Response  4  regarding  FPMP 
enforceability.  Our  "more  likely  than 
not"  RACM  finding  for  Regulation  VIII 
Rule  8081  coverage  of  agriculturally- 
owned  unpaved  roads  relies  on  the 
expectation  that  a  reasonable  percentage 
of  these  roads  are  subject  to  control  at 
the  75  vehicle  trips  per  day  threshold 
during  harvest  season.  We  expect  most 
of  this  traffic  will  be  haul  trucks 
carrying  product  to  and  from  farms  as 
opposed  to  implements  of  husbandry 
such  as  tractors.  We  agree  with  the 
commenter,  however,  that  the  actual 
impact  of  this  exemption  has  not  been 
thoroughly  quantified,  which  is  partly 
the  basis  for  our  action  to  approve  this 
regulation  onlv  conditionally. 

Comment  9.' EPAs  2002  proposed 
conditional  approval  of  Regulation  VIII 
for  RACM  is  illegal  in  light  of  EPAs 
own  finding  that  SJVUAPCD  has  not 
completelv  fulfilled  the  requirement 
described  in  57  FR  13498  and  13540 
(April  16,  1992)  to  apply  RACM  to  the 
significant  source  categories  subject  to 
Regulation  VIII. 

Response  9:  As  discussed  in  our  2002 
proposed  action,  we  believe  that 
Regulation  VIII  fulfills  the  substantive 
RACM  requirements  for  the  activities  it 
covers  and  it  is  inappropriate  to 
immediately  initiate  sanctions  • 
throughout  the  San  Joaquin  Valley 
solely  because  SJVUAPCD  failed  to 
complete  a  detailed  RACM  justification. 
SJVUAPCD  did  provide  substantial  cost- 
effectiveness  data  and  other  information 
that  suggests  that  Regulation  VIII  fulfills 
RACM  for  the  activities  it  covers.  While 
a  more  complete  RACM  justification  is 
required  under  the  Act,  we  do  not 
believe,  in  this  case,  that  it  is  likely  to 
lead  to  additional  emission  reductions. 
We  have  proposed,  therefore,  to 
temporarily  stay  the  sanctions  clock  to 
allow  a  relatively  short  time  for 
SJVUAPCD  to  provide  the  necessary 
analysis. 

Comment  10:  SJVUAPCD  is  long 
overdue  to  require  RACM  and  BACM 
pursuant  to  CAA  §  189(a)  and  §  189(b). 
and  has  failed  to  adopt  RACM  and 
BACM  as  soon  as  practicable  as  required 
by  the  CAA.  There  is  no  basis  for  further 
postponing  final  action  on  RACM. 
EPA's  proposed  actions  allowing 
SJVUAPCD  to  justify,  revise,  and 
resubmit  Regulation  VIII.  extends  the 
mandatory  RACM  and  BACM  deadlines 
and  violates  the  CAA. 

Response  10:  We  concur  that  RACM 
and  BACM  were  not  applied  in  the  San 
Joaquin  Valley  according  to  Clean  Air 
Act  deadlines.  We  believe,  however, 
that  RACM  is  now  applied  in  the  area 
for  the  activities  covered  by  Regulation 


VIII.  We  do  not  view  our  conditional 
approval  of  these  rules  as  RACM  as 
postponing  RACM  implementation 
given  our  "more  likely  than  not"  finding 
that  the  requirements  now  meet  RACM. 
See  Response  11  regarding  BACM. 

Comment  11:  In  tnis  proposed  limited 
approval/disapproval.  EPA  claims  that 
it  had  not  previously  started  a  sanction 
clock  for  §  189(b)  deficiencies  because 
SJVUAPCD  explicitly  adopted  the  April 
25,  1996  Regulation  VIII  rules  for 
purposes  of  maintaining  RACM.  rather 
than  BACM.  However,  the  February  8, 
1997  statutory  deadline  for 
implementing  BACM  was  long  past 
even  at  the  time  of  EPA's  first 
disapproval  of  Regulation  VIII.  proposed 
on  September  23,  1999  and  finalized  on 
March  8,  2000.  Thus.  EPAs  disapproval 
at  that  time  applied  to  the  requirements 
of  both  RACM  and  BACM.  and  EPA's 
proposed  action  and  responses  to 
comments  at  that  time  clearly  showed 
that  it  was  evaluating  the  regulation  for 
both  standards. 

EPA  cannot  now  propose  limited 
approval/limited  disapproval  for  the  SIP 
revision's  failure  to  demonstrate  BACM 
when,  two  years  ago.  EPA  took  the  same 
final  agency  action.  It  is  an  abuse  of 
di.scretion  to  reinterpret  the  March  8, 
2000  final  rulemaking  in  such  a  fashion 
so  that  EPA  may  inappropriately  toH  the 
sanctions  clock.  EPA  has  a  mandatory 
duty  to  impose  sanctions  under  §  179(a) 
uilless  all  previously  identified 
deficiencies  have  been  corrected.  It  is 
clear  that  SJVUAPCD  has  not  corrected 
the  BACM  deficiencies,  which  EPA 
concedes  in  this  proposed  rulemaking. 
EPA's  proposal  to  grant  limited 
approval/disapproval  is  thus 
inconsistent  with  the  plain  language  of 
CAA  §  179(a). 

Response  1 1 :  We  agree  that  the  BACM 
implementation  deadline  had  passed 
before  EPA  proposed  a  limited 
approval/disapproval  of  Regulation  VIII 
in  1999.  This  does  not  determine, 
however,  that  our  March  8,  2000  final 
action  validly  established  a  BACM 
sanctions  clock.  Our  March  2000  action 
addressed  rules  that  were  submitted  to 
fulfill  RACM,  not  BACM.  As  a  result 
and  as  discussed  in  our  April  2002 
proposed  action,  we  do  not  believe  that 
a  sanctions  clock  could  be  started  for 
BACM  deficiencies  under  such 
circumstances.  See  Response  5  (where 
we  similarly  conclude  that  we  cannot 
disapprove  Regulation  VIII  for  its 
exemption  of  on-field  agricultural 
sources  because  the  regulation  does  not 
purport  to  cover  those  sources  for 
RACM  piu-poses).  However,  the  latest 
version  of  Regulation  VIII  submitted  on 
December  6,  2001,  does  piu-port  to  meet 
BACM  requirements.  Therefore,  by  this 
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final  rule,  we  are  disapproving  the  2001 
version  of  Regulation  VIII  for  failure  to 
adequately  demonstrate  BACM  and 
have  started  a  valid  BACM  sanctions 
clock  for  SJVUAPCD  to  correct  the 
deficiencies.  In  accordance  with  section 
1 79  of  the  Clean  Air  Act,  the  State  has 
18  months  to  correct  the  deficiencies 
identified  in  EPA's  action  prior  to  the 
imposition  of  sanctions. 

Comment  12:  EPA's  April  1,  2002 
interim  final  determination  must  be 
withdrawn  because  EPA  caimot  approve 
any  individual  rule  without  first 
approving  an  attainment  demonstration. 
The  judgement  that  EPA  must  make  in 
approving  a  SIP  revision,  is  "to  measure 
the  existing  level  of  pollution,  compare 
it  with  national  standards,  emd 
determine  the  effect  on  this  comparison 
of  specified  emission  modifications." 
Without  an  attainment  demonstration,  it 
is  impossible  to  determine  whether  any 
revision  is  "adequate  to  the  task."  Hall 
V.  EPA.  263  F.3d  937  (9th  Cir.  2001). 

Response  12:  EPA  regularly  takes 
action  on  individual  rules  independent 
of  action  on  overarching  plans.  As  with 
the  thousands  of  other  rules  we  have 
acted  on  independent  of  attainment 
demonstrations,  we  believe  we  can 
effectively  evaluate  compliance  with 
§  110  and  other  CAA  requirements  and 
approve  or  disapprove  these  rules 
consistent  with  §  llO(k).  In  fact,  the 
Court  of  Appeals  for  the  Ninth  Circuit 
specifically  endorsed  this  practice  iii 
Hall.  The  Court  held  that  "(tjhe  Act 
explicitly  contemplates  that  *  *   * 
attainment  demonstrations  may  be 
submitted  for  EPA  review  at  different 
times  than  other  elements  of  the  States' 
SIP  revisions  (for  example,  revisions  to 
control  measures)  are  submitted  for 
review."  Id.  at  937. 

The  Commenter  reasoned  that 
language  it  quoted  from  Hall  requires  a 
rigorous  comparison  by  EPA  of  emission 
reductions  resulting  from  a  proposed 
SIP  revision  to  overall  reductions 
necessary  for  attainment,  and  such  an 
analysis  cannot  be  done  outside  the 
context  of  an  attainment  demonstration. 
However,  other  language  in  the  Court's 
Hall  ruling  softened  this  requirement  in 
circumstances  where  an  attaiiunent 
demonstration  is  not  yet  in  place.  In  the 
absence  of  an  attainment  plan,  the  Court 
held  that  EPA  need  only  show  that  "the 
particular  plan  revision  before  it  is 
consistent  with  the  development  of  an 
overall  plan  capable  of  meeting  the 
Act's  attainment  requirements."  Id.  at 
938.  In  accordance  with  Hall,  we  have 
determined  that  Regulation  VIII  is 
consistent  with  development  of  an 
overall  plan  and  we  intend  to  evaluate 
Regulation  VIII  in  the  context  of  a  PM- 


1 0  plan  when  the  plan  is  submitted  to 
us  for  review. 

Comment  13:  For  reasons  given  above, 
EPA  must  fully  disapprove  the 
Regulation  VIII  submittal,  withdraw  the 
interim  final  determination  that 
SJVUAPCD  has  corrected  the 
deficiencies,  reinstate  the  associated 
sanctions  clock,  and  promulgate  a  FIP. 

Response  13:  For  reasons  discussed  in 
the  other  responses,  nothing  in  the 
comments  has  caused  us  to  change  our 
position  as  described  in  the  proposal. 

Following  the  close  of  the  comment 
period,  we  received  two  additional 
inquiries  from  Earthjustice.  While  EPA 
is  not  obligated  to  summarize  or 
respond  to  these  inquiries,  we  have 
done  so  below. 

Comment  14:  Did  EPA  consider 
fugitive  dust  control  measures  adopted 
in  other  PM-10  nonattainment  areas 
when  evaluating  SJVUAPCD's 
Regulation  Vni  for  RACM  and/or 
BACM?  If  so.  is  the  review  of  other  rules 
part  of  the  record  for  EPA's  action  on 
Regulation  VIII? 

Response  14:  EPA  considered  control 
measiues  adopted  in  Maricopa  County, 
Clark  County  and  other  areas  as 
background  information  during  our 
evaluation  of  Regulation  VIII.  Where 
EPA's  approval  of  control  measures  for 
these  other  areas  hasjbeen  published  in 
the  Federal  Register,  they  are 
incorporated  by  reference  into  the  . 
administrative  record  for  EPA's  decision 
on  Regulation  VIII. 

Comment  15:  What  is  the  origin  of  the 
"more  likely  than  not"  criteria  used  by 
EPA  in  its  decision  to  conditionally 
approve  Regulation  VIII  for  RACM 
purposes. 

Response  15:  In  the  preamble  to  the 
federal  regulations  implementing  the 
sanctions  provision  of  CAA  Section  179, 
EPA  stated  that  it  can  conditionally 
approve  a  SIP  revision  when  "it  believes 
it  is  more  likely  than  not  that  the  State 
is  complying  with  the  relevant 
requirements  of  the  Act."  59  FR  39832, 
39838  (August  4,  1994).  EPA  clarified 
that  this  finding  can  also  serve  as  a  basis 
for  an  interim  final  determination  that  a 
State  has  corrected  previously  identified 
deficiencies. 

III.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  CAA  section 
110(k)(4).  EPA  is  finalizing  a 
conditional  approval  of  Rules  801 1 . 
8021, 8031.  8041.  8061.  8071  and  8081 
with  respect  to  CAA  section  172(c)(1) 
and  189(a)(1)(C)  RACM  requirements. 
We  have  concluded  that  the  December 
6.  2001  submittal  corrects  the  prior 


enforceability  and  RACM  deficiencies 
identified  in  our  March  8.  2000  final 
action,  subject  to  one  condition.  That 
condition  is  for  SJVUAPCD  to  provide  a 
comprehensive  and  adequate 
demonstration  that  these  rules  fulfill 
RACM  requirements  for  the  source 
categories  covered  by  Regulation  VIII. 
SJVUAPCD  has  committed  to  provide 
this  RACM  demonstration  within  one 
year  after  the  date  of  publication  of  this 
final  action.  This  conditional  approval 
action  terminates  the  CAA  section 
189(a)  sanction  implications  of  our 
March  8,  2000  final  action.  However, 
the  conditional  approval  will  be  treated 
as  a  disapproval,  with  section  189(a)  . 
sanctions  immediately  reinstated,  if 
SJVUAPCD  fails  to  fiilfiU  this 
commitment  within  the  statutory  one 
year  period  or  upon  EPA's  final 
disapproval  of  a  submitted  RACM 
demonstration. 

In  addition,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  Act,  EPA  is 
finalizing  a  limited  approval  of 
submitted  Rules  8011,  8021.  8031.  8041. 
8051,  8061,  8071  and  8081  with  respect 
to  CAA  section  189(b)(1)(B)  BACM 
requirements.  Specifically,  the  state  has 
failed  to  demonstrate  that  thresholds  of 
source  coverage  fulfill  BACM 
requirements.  This  action  incorporates 
the  submitted  rules  into  the  California 
SIP,  including  those  provisions 
identified  as  deficient.  As  authorized 
under  section  110(k)(3),  EPA  is 
simultaneously  finalizing  a  limited 
disapproval  of  the  rule  with  respect  to 
BACM  requirements.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  deficiencies  within  18 
months  of  the  effective  date  of  this 
action  These  sanctions  will  be  imposed 
under  CAA  section  1 79  according  to  40 
CFR  52.31.  In  addition.  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  under  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  deficiencies  within  24 
months.  Note  that  the  submitted  rules 
have  been  adopted  by  SJVUAPCD,  and 
EPA's  final  limited  disapproval  does  not 
prevent  the  local  agency  from  enforcing 

them. 

* 

rV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from  •  • 
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Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an.  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  Stale  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
ptocess  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
Jevels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 


merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  , 

D.  Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  powrer  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 


because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
■  grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203  . 
requires  EPA  to  establish  a  plan  for   ' 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  acts  on  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  irom  this 
action. 
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H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petiticwi 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovenmiental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 


Dated:  January  22,  200^. 
Wajrne  Nastri, 

Regional  Administrator,  Region  IX.    . 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sut)part  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(304)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *  *  * 

(304)  New  and  amended  regulations 
for  the  following  APCD  were  submitted 
on  December  6,  2001,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rules  8011,  8021,  8031,  8041, 
8051,  8061,  8071,  and  8081,  adopted  on 
November  15,  2001. 
***** 

[FR  Doc.  03-4383  Filed  2-25-03;  8:45  am] 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA262-0369a;  FRL-7451-4] 

Revisions  to  the  Caiifomia  State 
implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  and  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  portion  of 
the  Caiifomia  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  from  organic  liquid  storage 
and  VOC  and  nitrogen  dioxide  (NOx) 
emissions  fi-om  flare  operations  at 
industrial  sites  such  as  oil  refineries, 
chemical  manufacturers,  and  oil  wells. 
We  are  approving  local  rules  that 
regulate  these  emission  sources  under 


the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  April  28, 
2003  without  further  notice,  unless  EPA 
receives  adverse  comments  by  March 
28,  2003.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  B-102,  1301  Constitution 
Avenue,  NW.,  (Mail  Code  61 02T),        , 
Washington,  DC  20460; 

Caiifomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "1"  Street. 
Sacramento,  CA  95814; 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud 
Court,  Monterey,  CA  93940^,  and, 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysbiu^  Street,  Fresno,  CA  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca  .gov/drdb/drdbltxt.htm . 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  EPA  Region  IX,  (415) 
947-4111. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "u&" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  Slate  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

H.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

■    C.  EPA  recommendations  to  further 
improve  the  rules. 

D.  Public  comment  and  final  action. 
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Why  were  these  rules  submitted? 

IV.  Administrative  Requirements 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 


adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Table  1.— Submitted  Rules 


Local  agency 


MBUAPCD  . 
SJVUAPCD 


Rule# 


Rule  title 


417 
4311 


Storage  ot  Organic  Liquids 
Flares 


Adopted         Submitted 


12/19/01 
6/20/02 


3/15/02 
8/06/02 


On  May  7,  2002  and  August  30,  2002 
respectively,  EPA  found  that  the 
submittals  for  MBUAPCD  Rule  417  and 
SJVUAPCD  Rule  4311  met  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V.  These  criteria  must  be  met 
before  formal  EPA  review  may  begin. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  MBUAPCD 
Rule  417  into  the  SIP  on  February  15, 
1995  (60  FR  8565);  there  have  been  no 
intervening  submittals  of  the  rule. 
SJVUAPCD  Rule  4311  is  a  new  rule  and 
there  are  no  previous  versions  of  it  in 
the  SIP. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  or  Rule  Revisions? 

MBUAPCD  Rule  417  is  designed  to 
reduce  VOC  emissions  at  industrial  sites 
engaged  in  storing  any  organic  liquids 
with  a  vapor  pressure  greater  thcin  0.5 
pounds  per  square  inch  atmospheric. 
VOCs  are  emitted  from  containment 
vessels  such  as  tanks  and  transfer  lines 
due  to  the  high  vapor  pressure  of  the 
processed  crude  oil  and  organic  liquids. 
MBUAPCD  Rule  417  was  amended  to 
require  that  the  true  vapor  pressure  of 
petroleum  products  with  a  API  gravity 
of  less  than  20  degrees  be  determined  by 
the  "Test  Method  for  Vapor  Pressure  of 
Reactive  Organic  Compounds  in  Heavy 
Crude  Oil  Using  Gas  Chromatography" 
as  developed  by  Lawrence  Berkeley 
National  Laboratory. 

SJVUAPCD  Rule  4311  is  a  new  rule 
designed  to  decrease  VOC  and  NOx 
emissions  from  industries  such  as 
refineries,  unrecoverable  gases  from  oil 
wells,  vented  gases  from  blast  furnaces, 
unused  gases  from  coke  ovens,  and 
gaseous  wastes  from  chemical  industries 
by  requiring  that  flares  be  operated  in  a 
prescribed  manner.  Rule  4311  includes 
the  following  general  provisions: 
— Purpose  and  applicability; 
— Definitions  of  terms  used  within  the 

rule; 
— Exemptions  from  the  rule; 
— Requirements  mandating  particular 

flare  operation  protocols,  equipment. 

and  operations  including  VOC  and 


NOx  limits  for  ground-level  enclosed 
flares; 
— Record  keeping  to  demonstrate 
compliance  with  the  rule;  and, 

—Test  methods  for  determining 
compliance  with  the  rule. 

The  EPA's  subject  TSD  has  more 
information  about  these  rules. 

IL  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainraent  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  MBUAPCD 
regulates  an  area  attaining  the  federal 
ozone  standard  and  must  have  RACT 
rules  needed  to  maintain  this  status. 
The  SJVUAPCD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81), 
so  Rule  4311  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  consistently 
specific  enforceability  and  RACT 
requirements  include  the  following: 

— Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy 
that  concern  RACT,  52  FR  45044, 
November  24, 1987; 

—"Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,"  EPA,  May  25.  1988  (the 
Bluebook); 

— "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August 
21.  2001  (the  Little  Bluebook); 

— "Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks."  EPA-450/2-78-047.  USEPA. 
December  1978;  and 

— "Control  of  Volatile  Organic 

Emissions  from  Storage  of  Petroleum 
Liquids  in  Fixed-Roof  Tanks,"  EPA- 
450/2-77-036,  USEPA,  December 
1977. 


B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability.  RACT,  and  SIP 
relaxations.  The  subject  TSD  has  more 
information  on  our  evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules 

There  are  no  additional  rule  revisions 
recommended  for  the  next  time  the  local 
agency  modifies  the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  March  28.  2003.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  April  28. 
2003.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

in.  Background  Informatioa 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
1 10(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
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emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 


submittal  of  these  local  agency  VOC 
rules. 

Table  2.— Ozone  Nonattainment  Milestones 


Date 

Event 

March  3  1978  

EPA  promulgated  a  list  of  ozone  r>onattainment  areas  under  ttie  Clean  Air  Act  as 

May  26.  1988  

amended  in  1977.  43  FR  8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and 

Novemtier  15,  1990 , 

maintain  the  ozone  standard  and  requested  that  they  correct  the  deficiencies 
(EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre-amended  Act, 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat. 

May  15.  1991 

2399.  codified  at  42  U.S.C.  7401-7671q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  con-ecf  deficient 
RACT  rules  by  this  date. 

IV.  Administrative  Requirements. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relatlbnship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  nUe  implementing  a 


Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  wotild  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finalit>'  of  this  nUe  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  bS'filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Nitrogen  dioxide.  Volatile 
organic  compounds. 

Dated:  December  6,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52  [AMENDED]  ' 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(297)(iKD)(2)  and 
(c)(303^{i)(C){l)  to  read  as  follows: 

§52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(297)  *   *"  * 

(i)*   *   * 

(D)  *   *   *  ^ 
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(2)  Rule  417  adopted  cm  September  1. 
1974,  and  amended  on  December  19, 
2001. 

***** 

(c)*   *   * 
(303)*    *    * 

(i)*   *   * 

(C)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  4311  adopted  on  June  20, 
2002. 
***** 

[FR  Doc.  03-4381  Filed  2-25-03;  8:45  am] 
MLUNO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA273-0381C;  FRL-7452-5] 

Interim  Final  Determination  To  Stay 
and/or  Defer  Sanctions,  Imperial 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 


summary:  EPA  is  making  an  interim 
final  determination  to  stay  and/or  defer 
imposition  of  sanctions  based  on  a 
proposed  approval  of  revisions  to  the 
Imperial  County  Air  Pollution  Control 
District  (ICAPCD)  portion  of  the 
California  State  Implementation  Plan 
(SIP)  published  elsewhere  in  today's 
Federal  Register.  The  revisions  concern 
ICAPCD  Rule  420,  Livestock  Feed 
Yards. 

DATES:  This  interim  final  determination 
is  effective  on  February  26,  2003. 
However,  comments  will  be  accepted 
until  March  28,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  sqpport  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105; 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814;  and. 


Imperial  County  Air  Pollution  Control 
District,  150  South  9th  Street,  El 
Centro,  CA  92243. 
A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.  orb .  ca  .gov/drdb/drdbltxt  .htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley.  EPA  Region  IX,  (415) 
947-4111. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

On  July  n.  2001  (66  FR  36170).  we 
published  a  limited  approval  and 
limited  disapproval  of  ICAPCD  Rule  420 
as  adopted  locally  on  September  14. 
1999  and  submitted  by  the  State  on  May 
26,  2000.  We  based  ovu  limited 
disapproval  action  on  certain 
deficiencies  in  the  submittal.  This 
disapproval  action  started  a  sanctions 
clock  for  imposition  of  offset  sanctions 
18  months  after  August  10,  2001  and 
highway  sanctions  6  months  later, 
pursuant  to  section  179  of  the  Clean  Air 
Act  (CAA)  and  our  regulations  at  40 
CFR  52.31. 

On  August  13,  2002,  ICAPCD  adopted 
revisions  to  Rule  420  that  were  intended 
to  correct  the  deficiencies  identified  in 
our  disapproval  action.  On  October  16, 
2002.  the  State  submitted  these 
revisions  to  EPA.  In  the  Proposed  Rules 
section  of  today's  Federal  Register,  we 
have  proposed  approval  of  this 
submittal  because  we  believe  it  corrects 
the  deficiencies  identified  in  our  July 
11.  2001  disapproval  action.  Based  on 
today's  proposed  approval,  we  are 
taking  this  final  rulemaking  action, 
effective  on  publication,  to  stay  and/or 
defer  imposition  of  sanctions  that  were 
triggered  by  our  July  11,  2001 
disapproval. 

EPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  stay/ 
deferral  of  sanctions.  If  comments  are 
submitted  that  change  our  assessment 
described  in  this  final  determination 
and  the  proposed  approval  of  revised 
ICAPCD  Rule  420,  we  intend  to  take 
subsequent  final  action  to  reimpose 
sanctions  pursuant  to  40  CFR  51.31(d). 
If  no  comments  are  submitted  that 
change  our  assessment,  then  all 
sanctions  and  sanction  clocks  will  be 
permanently  terminated  on  the  effective 
date  of  a  final  rule  approval. 

II.  EPA  Action 

We  are  making  an  interim  final 
determination  to  stay  and/or  defer  CAA 


section  1 79  sanctions  associated  with 
ICAPCD  Rule  420  based  on  our 
concurrent  proposal  to  approve  the 
State's  SIP  revision  as  correcting 
deficiencies  that  initiated  sanctions. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

EPA  believes  that  notice-and- 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore.  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approvability 
of  the  State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action.  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction  (5  U.S.C.  553(d)(1)). 

m.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/ or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

"This  action  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
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FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulator)'  action. 

The  administrator  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999). 

This  rule  is  not  subject  to  Executive 
Order  13045.  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23. 
1997).  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 


and  established  an  effective  date  of 
February  26,  2003.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  28,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
regulations.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  3,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  03^378  Filed  2-25-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
ICA273-0381a;  FRL-7452-3] 

Revisiorrs  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
ImpAial  County  Air  Pollution  Control 
District  (ICAPCD)  portion  of  the 
California  State  Implementation  Plan 
(SIP).  The  revision  concerns  a  rule 
controlling  particulate  matter  (PM) 
emissions  from  livestock  feed  yard 
operations.  We  are  approving  a  local 


rule  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  April  28, 
2003  without  further  notice,  unless  EPA 
receives  adverse  comments  by  March 
28,  2003.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notifv'  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations:  Environmental 
Protection  Agency,  Air  Docket  (6102), 
Ariel  Rios  Building.  1200  Permsylvania 
Avenue,  NW.  Washington  DC  20460: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento,  CA  95814:  and.  Imperial 
Countv  Air  Pollution  Control  District, 
150  South  9th  Street,  El  Centro,  CA 
92243. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AlR-4),  U.S.  Environmental.Protection 
Agency,  Region  IX,  (415)  947-4111. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contois' 

I.  The  State's  Submittal 

A.  What  rule  did  the  Stale  submit?- 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  thp  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rule. 

'  D.  Public  comment  and  final  action, 

III.  Background  Information 
Why  was  this  rule  submitted? 

IV.  Stationary  and  Executive  Order  Reviews. 

L  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 
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Table  1  .—Submitted  Rule 


Local  agency 


ICAPCD 


Rule# 


420 


Rule  title 


Livestock  Feed  Yards 


Adopted 


08/13/02 


Submitted 


10/16/02 


EPA  found  this  rule  submittal  met  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V  on  December  3,  2002.  These 
criteria  must  be  met  before  formal  EPA 
review  may  begin. 

B.  Are  There  Other  Version?  of  These 
Rules? 

There  is  a  version  of  ICAPCD  Rule 
420  in  the  SIP.  On  July  11.  2001.  EPA 
gave  a  limited  approval  of  Rule  420  and 
adopted  it  into  the  SIP.  Simultaneously. 
EPA  gave  a  limited  disapproval  to  Rule 
420  {66  PR  36170).  There  have  been  no 
other  submittals  of  Rule  420  prior  to  the 
one  we  are  acting  on  today. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisioris? 

ICAPCD  Rule  420  is  a  rule  designed 
to  limit  particulate  matter  (PM) 
emissions  at  livestock  feedyard 
operations.  The  rule  requires  that  feed 
yards  limit  their  dust  emissions  using 
procedures  to  maintain  soil  moisture 
and  remove  manure.  The  TSD  has  more 
information  about  this  rule.  The 
following  is  EPA's  evaluation  and  final 
action  for  this  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Actl.  must  meet  Reasonably  Available 
Control  Measure  (RACM)  requirements 
for  nonattainment  areas  (see  section 
189).  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  ICAPCD  regulates  an  PM 
nonattainment  area  (see  40  CFR  part  81). 
so  Rule  420  must  fulfill  RACM. 

We  used  the  following  guidance  and 
policy  documents  to  define  our  specific 
enforceability  and  RACT  requirements: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044,  November 
24. 1987. 

2.  "Issues  Relating  to  Cutpoints, 
Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register 
Notice."  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

EPA's  July  2001  limited  approval  and 
disapproval  identified  the  following 


deficiencies  that  must  be  remedied 
before  we  may  grant  full  approval: 
— The  rule  contains  inappropriate 

Executive  Officer  discretion 

allowing  for  exceptions  to 

compliance  with  rule's  moisture 

content  standard; 
— the  rule  does  not  have  a  definition  of 

"rainy  period";  and. 
— the  rule  lacks  a  test  method  to 

determine  compliance  with  the 

moisture  content  standard. 
Consequently.  ICAPCD's  August  2002 
amendments  revised  the  exceptions  and 
test  methods  portions  of  the  rule.  An 
annual  limited  exception  is  provided  at 
D.l.  for  up  to  60  days  providing  an 
alternative  dust  control  plan  complies 
with  Rule  401 — Opacity  and  Rule  407— 
Nuisance.  At  D.2.  an  exception  to  the 
maximum  40%  soil  moisture 
requirement  is  allowed  during  rainy 
period  as  defined  in  Rule  101 — 
Definitions.  The  test  methods  for 
compliance  were  detailed  and  expanded 
to  prescribe  how  manure  moistiu^ 
content  should  be  determined. 

As  a  result  of  these  revisions,  we 
believe  Rule  420  is  consistent  with  the 
relevant  policy  and  guidance  regarding 
enforceability  and  SIP  relaxations.  We 
are  not  reviewing  the  rule  as  a  RACM 
measure,  because  Imperial  County  has 
yet  to  submit  its  moderate  area  PM  plan 
for  our  review.  Once  we  have  received 
this  PM  plan  and  its  supporting 
emissions  inventory  information,  we 
will  evaluate  Rule  420  as  a  RACM  in  tjie : 
context  of  this  information.  The  TSD 
has  more  information  on  our  rule 
evaluation. 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules 

EPA  has  no  suggested 
recommendations. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the-Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  March  28,  2003.  we  will 
publish  a  timely  withdrawal  in  the 


Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  April  28. 
2003.  This  action  will  incorporate  Rule 
420  into  the  federally  enforceable  SIP. 

III.  Background  Information 

Why  Was  This  Rule  Submitted? 

Imperial  County  is  an  area  designated 
nonattainment  for  PM-10  and  is 
classified  as  a  moderate  nonattainment 
area.  Section  189(a)  of  the  CAA  requires 
moderate  PM-10  nonattainment  areas  to 
adopt  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Table  2 
lists  some  of  the  national  milestones 
leading  to  the  submittal  of  this  local 
agency  rule. 

Table  2.— PM-10  Nonattainment 
Milestones 


Date 

Event 

March  3,  1978  

EPA  promulgated  a  list 

of  total  suspended 

paniculate  (TSP) 

nonattainment  areas 

under  the  provisions 

of  the  1977  Clean 

Air  Act  (1977  CAA), 

(43  FR  8964;  40 

CFR  81). 

July  1,  1987 

EPA  replaced  the  TSP 

standards  with  new 

PM  standards  apply- 

* 

ing  only  to  PM  up  to 

10  microns  in  diame- 

ter (PM-10).  (52  FR 

24672). 
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Table  2.— PM-10  Nonattainment 
Milestones— Continued 


Date 

Event 

Novemlser  15,  1990 

Clean  Air  Act  Amend- 

ments of  1 990  were 

enacted.  Pub.  L. 

101-549,  104  Stat. 

2399,  codified  at  42 

U.S.C.  7401-7671q. 

• 

On  the  date  of  en- 

actment of  the  1990 

CAA  Amendments, 

PM-10  areas  meet- 

ing the  qualifications 

of  section 

107(d)(4)(B)  of  the 

Act  were  designated 

n 

nonattainment  by 

operation  of  law  and 

classified  pursuant 

' 

to  section  188(a). 

December  10.  1993 

Section  189(a)(1)(C) 

requires  that  PM-10 

nonattainment  areas 

implement  all  rea- 

sonably available 

control  measures 

(RACM)  by  this  date. 

IV.  Stationary  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1321 1 , 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  xuiiquely  affect  small 
governments,  as  described  in  the 
Un'funded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 


as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the ' 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  Implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Cleem  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nile  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the  . 


appropriate  circuit  by  April  28,  2003. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
pvuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) « 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  .3.  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code, 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED]  > 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(302)(i)(A)(3J,  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 
(^■t  *   *   * 

(302) *    *    * 

(i)*   *   * 

(A)*   *   * 

(5)  Rule  420  adopted  on  November  11, 
1985,  and  amended  on  August  13.  2002. 
***** 

(FR  Doc.  03-1376  Filed  2-25-03:  8:45  am) 
BILUNG  CODE  6S60-S0-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
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Approval  and  Promulgation  of  Air 
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action:  Direct  final  rule;  correcting 
amendment. 

SUMMARY:  This  document  corrects  errors 
in  the  amendatory  instructions  of  a  final 
rule  pertaining  to  the  chart  listing 
Virginia  regulations  which  EPA  has 
incorporated  by  reference  into  the 
Virginia  SIP. 

EFFECTIVE  DATE:  March  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  814-2108  or 


by  e-mail  at 
frankford.harold@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  or  "our"  are  used  we  mean  EPA. 
On  January  7,  2003  (68  FR  663),  we 
published  a  final  rulemaking  action 
annoimcing  corrections  to  the  chart  in 
40  CFR  52.2020(c)  suttmiarizing  the 
approved  SIP  rules.  As  stated  68  FR  663 
at  page  666,  the  intent  of  these 
amendatory  instructions  was  to  correct 


typographical  errors  by  renumbering 
these  entries  with  the  correct  regulatory 
citations.  After  reviewing  the  chart 
published  on  page  666,  we  have 
determined  that  this  action  provided  an 
incomplete  list  of  entries  which  EPA 
had  intended  to  correct.  In  addition  to 
those  entries  listed  in  68  FR  663  at  666, 
EPA  had  intended  to  correct  the 
following  entries  originally  published 
on  April  21,  2000  (65  FR  21315),  as 
described  below: 


Federal  Register  page  (65  FR) 


21322 
21323 
21342 


Entry 


5-20-305 

5-40-311 

5-91-20 

5-91-20 


Column  title 


State  Ettective  Date 

Title/Subject  

State  Eflective  Date 

Explanation  (Former  SIP  Citation) 


Description  of  correction 


Replace  "2/1/97"  with  "7/1/97" 
Replace  "Dioxide"  with  "Oxides"   , 
Replace  "1/1/98"  with  "1/24/97" 
Revise  the  existing  note  regarding  the 
term  "Northem  Virginia  program  area" 


In  this  document  on  page  667,  an 
amendatory  instruction  (2.d.) 
inadvertently  removed  entries  5-9-150, 
4-91-450  and  4-91-460  from  this  chart. 
Another  amendatory  instruction  (2.f.) 
contained  a  typographical  error  to  the 
citation  identifying  entry  4-40-450.  As 
stated  in  68  FR  663  at  page  666,  the 
intent  of  these  amendatory  instructions 
was  not  to  remove  these  entries  from  the 
chart,  but  merely  to  correct 
typographical  errors  by  renumbering 
these  entries  with  the  correct  regulatory 
citations,  as  described  below: 

1.  Replace  entry  "4-40-450"  with  "5- 
40-450." 

2.  Replace  entry  "5-9-150"  with  "5- 
91-150." 

3.  Replace  entry  "4-91-450"  with  "5- 
91-450." 

4.  Replace  entry  "4-91-460"  with  "5- 
91-460." 

However,  the  rule  chart  published  in 
the  January  7,  2003  action  omitted  these 
new  entries  which  were  meant  to 
replace  these  incorrect  entries.  This 
action  corrects  the  chart  in  40  CFR 
52.2420(c)  by  removing  the  incorrect 
chart  entries  and  adding  the  correct 
chart  entries  in  their  place. 

Also,  on  page  667  amendatory 
instructions  2.e.  and  2.g.  were  incorrect. 
As  a  result,  the  corrections  as  described 
on  page  666  to  entry  5-80-10  and  the 
title  for  "Chapter  160  General 
Conformity  Rules"  were  not  made  to  the 
rule  chart  at  page  668.  This  action 
provides  the  correct  amendatory 
instructions. 

Finally,  this  action  corrects 
typographical  errors  published  in  the 
rule  chart  for  68  FR  663  at  page  668  to 
the  headings  "Chapter  10"  and  "Chapter 
20"  and  to  the  notes  found  in  the 
respective  "Explanation  [Former  SIP 
Citation)"  columns  for  entries  5-10-10 
and  5-10-20. 


Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  M3(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735,  October  4,  1993),  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  Because  the  agency  has  made 
a  "good  cause"  finding  that  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procediues  Act  or  any  other  statute  as 
indicated  in  the  SUPPLEMENTARY 
INFORMATION  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unftinded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergoverrunental  mandate,  as 
described  in  sections  203  and  204  of 


UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  GoVeriunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629.  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
^potential  litigation,  cuid  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15, 1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
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information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  findiiig, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  March 
10,  2003.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 


information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  correction  to 
40  CFR  52.2420(c)  for  Virginia  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  February  14,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  EPA  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq.- 


Subpart  W— Virginia 

2.  In  §  52.242a,  the  table  in  paragraph 
(c)  is  amended: 

a.  Under  Chapter  10  by  revising  the 
"Chapter  10"  heading  and  entries  5-10- 
10  and  5-10-20. 

b.  Under  Chapter  20  by  revising  the 
"Chapter  20"  heading  and  entry  5-20- 
205. 

c.  Under  Chapter  40  by  removing 
entry  4-40-450,  adding  entry  5—40-450, 
and  revising  entry  5—40-311. 

d.  Under  Chapter  80  by  removing 
entry  5-80-10/ Article  6  and  adding 
entry  5-80-10. 

e.  Under  Chapter  91  by  removing 
entries  5-»-150,  4-91-450,  and  4-91- 
460;  adding  entries  5-91-150,  5-91- 
450,  and  5-91-460;  and  revising  entry 
5-91-20. 

f.  Under  chapter  160  by  revising  the 
"Chapter  1 60"  heading. 

The  revisions  read  as  follows: 

§52^420    Identification  of  plan. 

(c)*  *  * 


EPA-Approved  Virginia  Regulations 


state  citation 
(9  VAC  5) 


Title/Subject 


State  effec- 
tive date 


EPA  approval 
date 


Explanation  [former  SIP  citationl 


Ctiapter  10— General  Definitions— {Part  i] 


5-10-10 General  

5-10-20 Terms  Defined — 


1/1/98    1/7/03,  68  FR         120-01-01  Sections  5-10-10A,  B  and  C  are  revised 
1/1/98    2/26/03  and  FR      Temis  Added— Public  f)earing;  Regulations  for  ttie^ontrol 
page  citation  and  Abatement  of  ^ir  Pollution,  Regulation  of  the  Board, 

These  regulations:  Terms  Revised — Good  Engineering 
Practice,  Person,  Volatile  organic  compound  Terms  De- 
.     "  leted  (moved  to  9  VAC  5-170-20)— Administrative  Proc- 

ess Act,  Air  quality  maintenance  area,  Confidential  infor- 
mation. Consent  agreement,  Consent  order,  Emergerxry 
.     -  special  order,  Order,  Special  order.  Variance. 


Chapter  20— General  Provision»— [Part  ii] 


5-20-205 


Prevention  of  Significant  De- 
terioration Areas. 


7/1/97    3/23/98,  Former  Appendix  L— Effective  2/1/92. 

63  FR  13795 


8844  Federal  Register /Vol.  68,  No.  38/ Wednesday,  February  26,  2003 /Rules  and  Regulations 

EPA-Apprqved  Virginia  Regulations— Continued 


State  citation 
(9  VAC  5) 


Title/Subject 


State  eflec-       EPA  approval 
tive  date  date 


Explanation  [former  SIP  citation] 


Chapter  40— Existing  Stationary  Sources— {Part  IV] 


Part  II— Emission  Standards 


Article  4 — General  Process  Operations— {Rule  4-4] 


5-40-31 1  Reasonably  available  control 

tectinology  guidelines  for 
stationary  sources  of  nitro- 
gen oxides. 


7/1/97    4/28/99,  52.2420(c)(132) 

64  FR  22792  Exceptions:  31 1C.3  a,  C.3.c,D. 


Article  5 — Synthesized  Ptiarmaceutical  Products  Manufacturing  Operations — [Rule  4-5) 


5-40-450 Standard  for  Volatile  Organic 

Compounds. 


4/17/95    4/21/00, 

65  FR  21320 


120-04-0503 


Chapter  80 — Permits  for  Stationary  Sources 


5-80-10 


New  and  Modified  Stationary 
Sources. 


4/17/95     4/21/00, 

65  FR  21320 


120-08-01 


Chapter  91— Regulations  for  the  Control  of  Motor  Vehicle  Emissions  in  the  Northern  Virginia  Area 


Part  I— Definitions 


5-91-20  Tenms  Defined 


1/24/97    9/1/99, 

64  FR  47670 


Note:  Tfie  term  "Norttiem  Virginia  program  area"  is  re- 
vised, effective  1/1/98,  to  exclude  Fauquier  County. 


Part  II— General  Provisions 


5-91-150 Availability  of  Information 


1/24/97    9/1/99, 

64  FR  47670 


Part  VI — Inspection  Procedures 


5-91-450 Fuel  test  evaporative  pres- 
sure test  and  gas  cap 
pressure  and  test  proce- 
dure. 


1/24/97    9/1/99, 

64  FR  47670 


5-91-460 Fuel  system  evaporative 

purge  test  procedure. 


1/24/97    9/1/99, 

64  FR  47670 


Chapter  160— General  Conformity  Rules 
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[FR  Doc.  03-4520  Filed  2-25-03;  8:45  am] 
BUJJNG  CODE  6S60-S0-P 

— . ■ r— 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  1 73-1 1 73a;  FRL-7455-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  state  of 
Kansas.  This  revision  is  a  new 
regulation  entitled  "Prevention  of 
Significant  Deterioration  of  Air  Quality" 
(PSD)  and  will  replace  the  existing  state 
PSD  regulation.  This  rule  was  last 
adopted  as  a  state  rule  in  1990; 
therefore,  this  revision  adopts  by 
reference  Federal  PSD  regulations,  as  in 
effect  on  July  1,  2000.  The  effect  of  this 
approval  is  to  ensure  Federal 
enforceability  of  the  state  air  program 
rules  and  to  maintain  consistency 
between  the  state-adopted  rules  and  the 
approved  SIP. 

DATES:  This  direct  final  rule  will  be 
effective  April  28,  2003,  unless  EPA 
receives  adverse  comments  by  March 
28,  2003.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Heather  Hamilton,  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamihon  at  (913)  551-7039. 
SUPPLEMENTARY  INFORMATION: 
Thrbughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 


What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  States  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  State  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  xmder 
section  109  of  the  CAA,  and  they 
currently  address  six  crit^a  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  State  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  States  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  State- 
authorized  rulemaking  body. 

Once  a  State  rule,  regulation,  or 
control  strategy  is  adopted,  the  State 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  State  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  State  regulations  and  supporting 
information  approved  by  EPA  imder 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
hnplementation  Plans."  The  actual  State 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  State  regulation  with 
a  specific  effective  date. 


What  Does  Federal  Approval  of  a  State  . 
Regulation  Mean  to  Me? 

Enforcement  of  the  State  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  FederaJly  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

This  action  approves  the  adoption  of 
State  rule  K.A.R.  28-19-350,  Prevention 
of  Significant  Deterioration  of  Air 
Quality,  and  approves  the  recission  of 
the  existing  rule  sections  K.A.R.  2ft-19- 
17a  through  28-1 9-1 7q  which 
comprised  the  prior  body  of  Kansas' 
Prevention  of  Significant  Deterioration 
of  Air  Quality  r^ulations.  K.A.R.  28- 
19-17  is  being  revised  in  order  to 
provide  a  cross-reference  to  the  new 
regulations.  This  revision  adopts  by 
reference  40  CFR  52.21,  as  in  effect  on 
July  1,  2000,  with  the  exceptions  of 
52.21(a);  52.21(f)  through  (h); 
52.21(m)(l)(v);  52.21(q);  52.21{s)  through 
(u);  and  52.21(w). 

The  proposed  changes  to  the  State 
Prevention  of  Significant  Deterioration 
(PSD)  program  clarify  that  the  following 
Federal  changes  have  been  adopted  by 
the  Kansas  PSD  Prpgram:  (1)  Adoption    . 
of  the  PMIO  (particulate  matter  with  a 
nominal  aerodynamic  diameter  of  10 
micrometers  or  less)  increment;  (2) 
adoption  of  provisions  regarding 
calculating  actual  emissions  for  electric 
utility  steam  generating  units;  (3) 
adoption  of  provisions  relating  to  clean 
coal  technology;  (4)  adoption  of 
provisions  relating  to  pollution  control 
projects  at  existing  electric  utility  steam 
generating  units;  (5)  adoption  of  the 
significance  level  for  non-methane 
organic  compounds  at  municipal  solid 
waste  landfills;  and  (6)  adoption  of  the 
significance  levels  for  organics,  metals 
and  acid  gases  from  municipal  waste 
combustors.  This  action  also  allows  the 
opportunity  to  renumber  the  PSD  rules 
to  further  the  ongoing  renumbering  of 
the  Kansas  Air  Quality  Regulations. 

This  regulation  was  adopted  by  the 
Kansas  Department  of  Health  and 
Environment  on  October  30,  2002,  and 
became  effective  on  November  22,  2002. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions, 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
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completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

EPA  is  approving  as  a  revision  to  the 
Kansas  SIP  rule  K.A.R.  28-19-350, 
Prevention  of  Significant  Deterioration 
of  Air  Quality;  the  recission  of  existing 
K.A.R.  28-1 9-1 7a  through  28-1 9-1 7q 
which  comprised  the  prior  body  of 
Kansas'  Prevention  of  Significant 
Deterioration  of  Air  Quality  regulations, 
and  the  revision  to  K.A.R.  28-19-17 
which  provides  a  cross-reference  to  the 
new  regulations.  These  revisions  were 
adopted  by  the  State  on  October  30, 
2002,  and  became  effective  on 
November  22,  2002.  These  revisions 
were  submitted  on  December  10,  2002. 

We  are  processing  this  action  as  a 
final  action  because  it  adds 
noncontroversial  regulations  to  the  SIP. 
We  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA  = 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  virould  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  ^e  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  28,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  February  20,  2003. 
lames  B.  Gulliford, 

Regional  Administrator.  Region  7. 

Chapter  1.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R — Kansas 

2.  In  §  52.870  the  table  in  paragraph 
(c)  is  amended: 

a.  Under  the  heading  for  "Attainment 
Area  Requirements"  by  revising  K.A.R. 
28-19-17; 

b.  Under  the  heading  for  "Attainment 
Area  Requirements"  by  removing  the 
entries  for  K.A.R.  28-1 9-1 7a  through 
K.A.R.  28-19-17q; 

c.  Under  the  heading  for 
"Construction  Permits  and  Approvals" 
by  adding  in  numerical  order  an  entry 
for  K.A.R.  28-19-350. 

The  revision  and  addition  read  as 
follows: 

§  52.870    Identification  of  plan. 

***** 

(c)*  *  * 
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EPA-Approved  Kansas  Regulations 


Kansas  citation 


Title 


^'tfJldSr         EPA  approval  date 


Comments 


Kansas  Department  of  Health  and  Environment  Ambient  Air  Quality  Standards  and  Air  Pollution  Control 


Attainment  Area  Requirements 


KAR  28-19-17  Prevention  of  Significant  11/22/02    2/26/03  and  FR  page         K.A.R.  2fr-1 9-1 7a  ttirough  28-1 9-1 7q  revoked. 

Deterioration  of  Air                                    citation.                               Provision  moved -to  KAR.  28-19-350. 
Quality.  ^ 


Construction  Permits  and  Approvals 


K.A.R.  28-19-350 Prevention  of  Significant 

Deterioration  of  Air 
Quality. 


1 1/22/02    2/26/03  and  FR  page 
citation. 


[FR  Doc.  03-4626  Filed  2-25-03:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0039;  FRL-7291-71 

Pesticides;  Tolerance  Exemptions  for 
Polymers 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final  rule 
action  to  shift  certain  polymeric 
substances  from  one  section  of  the  Code 
of  Federal  Regulations  (CFR)  to  the 
section  of  CFR  which  lists  the  pesticide 
chemicals  that  are  exempt  fitjm  the 
requirement  of  a  tolerance  because  they 
have  been  determined  to  meet  the 
criteria  identifying  polymers  that  are  of 
low  risk. 

DATES:  This  direct  final  rule  is  effective 
on  May  27,  2003,  without  further  notice, 
unless  EPA  receives  a  relevant  adverse 
comment  by  March  28.  2003.  If  EPA 
receives  a  relevant  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  direct  final  rule  will  not 
take  effect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 


DC  20460-0001;  telephone  number: 
703-305-6304;  fax  number:  703-305- 
0599;  e-mail  .address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATK)N: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricidtural  producer,  food 
manufactiu-er,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

•  Antimicrobial  Pesticide  (NAICS 
code  32561) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
diis  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0039.  The  official  public 
docket  consists  of  the  documents 
^ecifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Informatioij  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  "is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/ 
40cfrl80_00.html,  a  beta  site  currently 
under  development. 

An  electronic  version  of  the  public     • 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
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to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBl  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
"policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBl,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 


photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit  CBl  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Unit  I.D.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBl  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  yoiu  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conunent  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OPP-2003-0039.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yoiu  comment. 


ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  opp- 
docket@epa.gov.  Attention  Docket  ID 
No.  OPP-2003-0039.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
Mailcode:  7502C.  1200  Pennsylvania 
Ave..  NW.  Washington.  DC,  20460. 
AttenUon  Docket  ID  No.  OPP-2003- 
0039. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA.,  Attention  Docket  ID  No. 
OPP-2003-0039.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  I.A.I. 

D.  How  Should  I  Submit  CBl  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBl  by  marking  any  part  or  all  of  that 
information  as  CBl  (if  you  submit  CBl 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
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docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBl  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBl. 
Information  not  marieed  as  CBl  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBl, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

n.  Authority 

A.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

This  direct  final  rule  is  issued 
piu-suant  to  section  408(e)  of  FFDCA,  as 
amended  by  the  FQPA  (21  U.S.C. 
346a(e)).  Section  408  of  FFDCA 
authorizes  the  establishment  of 
tolerances,  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Without  a  tolerance  or  tolerance 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore  "adulterated"  under  section 
402(a)  of  the  FFDCA.  If  food  containing 
pesticide  residues  is  found  to  be 
adulterated,  the  food  may  not  be 
distributed  in  interstate  conunerce  (21 
U.S.C.  331(a)  and  342(a)). 

B.  Why  is  EPA  Issuing  this  as  a  Direct 
Final  Rule? 

EPA  is  issuing  this  action  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  believes  that  this 
action  is  not  controversial  and  is  not 
likely  to  result  in  any  adverse 
comments,  inasmuch  as  this  action 
simply  shifts  existing  tolerance 
exemptions  to  a  new  section  in  40  CFR 
part  180.  It  will  not  alter  the  quantity  or 
natiu-e  of  residues  that  might  lawfully  be 
present  in  food  or  feed. 

This  rule  is  effective  on  May  27,  2003 
without  further  notice,  unless  EPA 
receives  adverse  comment  by  March  28, 
2003.  If,  however,  EPA  receives  a 
relevant  adverse  comment  during  the 
comment  period,  then  EPA  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will  also 
publish  a  notice  of  proposed  rulemaking 
in  a  future  edition  of  the  Federal 
Register.  EPA  will  address  the 
comments  on  the  direct  final  ryle  as  part 
of  that  proposed  rulemaking. 


ni.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  of  May  24, 
2002,  (67  FR  36525)  (FRL-6834-2)  the 
Agency  published  a  direct  final  rule 
establishing  a  new  section  40  CFR 
180.960  to  contain  exemptions  from  the 
requirement  of  a  tolerance  for  polymers 
that  under  reasonably  foreseeable 
circumstances  will  pose  no  appreciable 
risks  to  human  health. 

The  Agency  is  now  shifting  to  40  CFR 
180.960  those  existing  tolerance 
exemptions  for  certain  polymers  that 
have  previously  been  determined  to 
meet  the  criteria  of  a  low  risk  polymer. 
All  of  these  polymers  can  be  used  as  an 
inert  ingredient  in  any  pesticide  product 
including  antimicrobial  pesticide 
products  providing  that  such  use  is  in 
accordance  with  good  agricultxual  or 
manufacturing  practices.  As  part  of  this 
shifting  of  tolerance  exemptions  from 
one  part  of  the  CFR  to  another,  the 
Agency  has  combined  as  appropriate 
two  or  more  chemical  names  imder  a 
single  name  and  has  eliminated 
duplicative  entries. 

IV.  Statutory  and  Executive  Order 
Reviews 

This  direct  final  rule  merely 
reorganizes  existing  exemptions  in  40 
CFR  part  180,  shifting  them  from  one 
section  to  another  within  the  same  part. 
The  Agency  is  acting  on  its  own 
initiative  under  FFDCA  section  408(e) 
in  shifting  these  existing  tolerance 
exemptions  to  a  new  section  of  part  180. 
This  direct  final  rule  has  no  substantive 
effect,  and  is  not  expected  to  have  any 
adverse  impact,  or  otherwise  impose 
any  new  requirements.  As  such,  this 
action  is  not  a  "significant  regulatory 
action"  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB), 
under  Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4.  1993). 

This  direct  final  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq. 

Under  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601  et.seq.),  the  Agency  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  this  action  will  have  no 
substantive  or  procedural  effect  on  the 
tolerance  exemptions  affected,  and 
therefore,  will  not  adversely  impact 
small  entities.  However,  by  grouping 
tolerance  exemptions  for  polymers  that 
have  been  determined  to  be  low  risk  in 
one  location  in  the  CFR,  this  action  will 
make  it  easier  for  small  entities  to 


efficiently  use  EPA's  tolerance 
regulations. 

Since  this  direct  final  rule  simply 
shifts  existing  tolerance  exemptions 
within  part  180  without  imposing  any 
requirements,  it  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104^). 

In  addition,  this  action  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  This  direct  final  rule  directly 
regulates  growers,  food  processors,  food 
handlers  and  food  retailers,  not  States. 
This  action  does  not  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  FFDCA  section  408(n)(4). 

For  these  same  reasons,  this  direct 
final  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6.  2000).  This  rule  v>rill  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Since  this  direct  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866,  it 
does  not  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  and  is  not  subject  to  Executive 
Order  13211.  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22,  2001). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

Nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898  entitled  Federal  Actions  to  - 
Address  Environmental  Justice  in 
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Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994)  or  Executive  Order  12630,  entitled 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights  (53  re  8859,  March  15, 1988). 

In  issuing  this  direct  final  rule,  EPA 
has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988,  entitled 
Civil  Justice  Reform  (61  FR  4729, 
February  7,  1996). 

rV.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  iStates.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  13,  2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticides  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  ^s  follows: 

Authority:  21  U.S.C.  321(q],  346  (a)  and 
374. 


1180.960    [Amended] 

2.  Section  180.960  is  amended  by 
adding  alphabetically  the  following 
entries  to  the  table. 


Polymer 

CAS  No. 

Acetic  acid  ethenyl  ester, 
polymer  with  ethenol 
arKJ  (a)-2-propenyl-((i))- 
hydroxypdy  (oxy-1,2- 
ethanediyl)  minimum 
number  average  mo- 
lecular weight  (in  amu), 
15.000 

137091-12^ 

Acrylic  acid,  polymerized, 
and  its  ethyl  and  meth- 
yl esters 

None 

Acrylic  acid-sodium  acry- 
late-sodium-2- 
methylpropariesulfonat- 
e  copolymer,  minimum 
average  molecular 
weight  (in  amu).  4,500 

97953-25-8 

Acrylic  acid-stearyl  meth- 
acrylate  copolymer, 
minimum  number  aver- 
age molecular  weight 
(in  amu),  2.500 

27756-15-6 

•                       *                       • 

Acrylonitrile-butadiene 
,   copolymer  conforming 
to  21  CFR  180.22, 
minimum  average  mo- 
lecular weight  (in  amu), 
1,000 

•                      • 

9003-18-3 

Acrylonitrile-styrene- 
hydroxypropyl  meth- 
acrylate  copolymer, 
minimum  number  aver- 
age molecular  weight 
(in  amu),  447,000 

None 

*                      *                       • 

Alkyl  (Ci2-C3())  methacry- 
late-methacrylic  acid 
copolymer,  minimum 
molecular  weight  (in 
amu),  11.900 

*           • 

None 

3.5-Bis(6- 
isocyanafohexyl)-2H- 
1 ,3,5-oxadiazine-2,4,6- 
.(3H,5H)-trione,  polymer 
with  diethylenetriamine, 
minimum  number  aver- 
age molecular  weight 

■  (in  amu),  1,000,000 

1' 
87823-33-4 

Butadiene-styrene  co- 
polymer 

None 

1 ,4-Butanediol- 
methylenebis(4- 
phenylisocyanate)- 
po1y(letramethytene 
glycol)  copolymer,  min- 
imum molecular  weight 
(in  amu)  156,000 

9018-04-6 

i 

Polymer 

CAS  No. 

•                       •                      • 

2-Butenedioic  acid  (Z)-, 
polymer  with  ethenol 
and  ethenyl  acetate, 
sodium  salt,  minimum 
number  average  mo- 
lecular weight  (in  amu), 
75,000 

•                      * 

139871-83-3 

a-Butyl-a>- 
hydroxypol- 
y(oxypropylene)  block 
polymer  with 
poly(oxyethylene);  mo- 
lecular weight  (in  amu), 
2,400-3,500 

None 

Castor  oil, 
polyoxyethylated;  the 
poly(oxyethylene)  con- 
tent averages  5-54 
motes 

None 

Chlorinated  polyethylene 

64754-90-1 

Cross-linked  nylon-type 
polymer  formed  by  the 
reactk>n  of  a  mixture  of 
sebacoyi  chloride  and 
polymethylene 
polyphenylisocycanate 
with  a  mixture  of  ethyl- 
enediamine  and 
diethylenetriamine 

None 

Cross-linked  polyurea- 
type  encapsulating 
polymer 

None 

*                            k                            • 

Docosyl  methacrylate- 
acrytic  acid  copolymer, 
or  docosyl  methacry- 
late-octadecyl  meth- 

-  acrylate-acrylic  acid 
copolymer,  minimum 
number  average  mo- 
lecular weight  (in  amu), 
3,000 

•          • 

None 

1,12-Dodecanediol 
dimethacrylate  poly- 
mer, minimum  molec- 
ular weight  (in  amu), 
100,000 

None 

•                      •                      • 

Ethylene  glycol 
dimethyacrylate-lauryl 
methacrylate  copoly- 
mer, minimum  molec- 
ular weight  (in  amu), 
100,000 

•                    • 

None 

Ethylene  glycol 
dimethacrylate  poly- 
mer, minimum  molec- 
ular weight  (in  amu), 
100,000 

None 
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Polymer 

CAS  No. 

Fumaric  acid-isophthalic 

acid-styrene-ethylene/ 

■  propylene  glycol  co- 

polymer, minimum  av- 

erage molecular  weight 

- 

(in  amu),  1  x  10'« 

None 

Hexadecyl  acrylate-acryl- 

ic acid  copolymer. 

hexadecyl  acrylate- 

, 

butyl  acrylate-acrylic 

acid  copolymer,  or 

s 

hexadecyl  acrylate- 

dodecyl  acrylate-acrylk: 

acid  copolymer,  min- 

imum number  average 

molecular  weight  (in 

amu),  3,000 

None 

1 ,6-l-lexanediol 

dimethyacrylate  poly- 

mer, minimum  molec- 

ular weight  (in  amu). 

100.000 

None 

•                      «                      • 

a-Hydro-o)- 

«                    • 

hydroxypol- 

c 

y(oxyethylene).  min- 

, 

imum  molecular  weight 

(in  amu).  100.000 

None 

o-Hydro-o)- 

hydroxypol- 

. 

y(oxyethylene)poly 

(oxypropylene) 

poly(oxyethylene)  block 

copolymer;  the  min- 

• 

imum 

poly(oxypropylene) 

• 

content  is  27  moles 

and  the  minimum  mo- 

lecular weight  (In  amu) 

is  1,900 

None 

a-Hydro-(i>- 

hydroxypol- 

y(oxypropylene);  min- 
imum molecular  weight 
(in  amu)  2,000 

None 

Lauryl  methacrylate-l  ,6- 
hexanediol 

dimethacrylate  copoly- 
mer, minimum  molec- 
ular weight  (in  amu), 
100,000 

None 

*           •           • 

Maleic  anhydride-methyl 
vinyl  ether,  copolymer, 
average  molecular 
weight  (in  amu), 
250,000 

*          • 

None 

Maiek:  ackJ-butadiene  co- 
polymer 

None 

Polymer 

CAS  No. 

MaIek:  acid  monobutyl 
ester-vinyl  methyl  ether 
copolymer,  minimum 
average  molecular 
weight  (in  amu), 
52.000 

25119-68-0 

Malec  acid  monoethyl 
ester-vinyl  methyl  ether 
copolymer,  minimum 
average  molecular 
weight  (in  amu). 
46.000 

25087-06-3 

MaIek;  acid 
monoisopropyl  ester- 
vinyl  methyl  ether  co- 
polymer, minimum  av- 
erage molecular  weight 
(in  amu).  49.000 

31307-95-6 

*           •          '  • 

*                         • 

Methyl  methacrylate-2- 
sulfoethyl  methacry- 
late- 

dimethylaminoethylme- 
ttiacrylate-glycidyl 
methacrylate-styrene- 
2-ethylt)exyl  acrylate 
graft  copolymer,  min- 
imum average  molec- 
ular weight  (in  amu). 
9.600 


Methyl  vinyl  ether-maiek: 
ackJ  copolymer),  min- 
imum number  average 
molecular  weight  (in 
amu).  75.000 


Methyl  vinyl  ether-maIek: 
acid  copolymer,  cal- 
cium sodium  salt,  min- 
imum number  average 
nralecular  weight  (in 
amu),  900,000 


Monophosphate  ester  of 
the  block  copolymer  a- 
hydro-o)- 
hydroxypol- 
y(oxyethylene) 
poly(oxypropylene) 
poly(oxyethylene);  the 
poly(oxypropylene) 
content  averages  37- 
41  moles,  average  rrK)- 
lecular  weight  (in  amu), 
8,000 


a-(p-Nonylpfienyl-a)- 
hydroxypol- 
y(oxypropylene)  block 
px)lymer  with 
poly(oxyethylene); 
polyoxypropylene  con- 
tent of  10-60  moles; 
polyoxyethylene  con- 
tent of  10-80  moles; 
molecular  weight  (in 
amu),  1,200-7,100. 


None 


25153^0-6 


62386-95-2 


None 


Polymer 

CAS  No. 

a-(p- 

Nonylpheny- 

l)poly(oxypropylene) 

block  polymer  with 

^ 

poly(oxyethylene);  poly 

oxyethylene  content  30 

to  90  moles;  molecular 

weight  (in  amu)  aver- 

ages 3.000 

None 

OctadecanoK  ackl,  12- 

hydroxy-, 

. 

homopolymer. 

octadecanoate  min- 

- 

imum  number  average 

molecular  weight  (in 

amu),  1,370 

58128-22-6), 

None 


a-cts-9-Octadecenyl-o)- 

hydroxypol- 

y(oxyethylene);  the 

, 

octadecenyl  group  is 

derived  from  oleyl  akx>- 

t)ol  and  the 

poly(oxyethylene)  con- 

tent averages  20 

moles 

None 

Octadecyl  acrylate-acryttc 

ackJ  copolymer,  octa- 

. 

decyl  acrylate-dodecyl 

acrylate-acrytk:  ackJ 

copolymer,  octadecyl 

methacrylate-butyl  ac- 

rylate-aorylic  acid  co- 

polymer, octadecyl 

methacrylate-hexyl  ac- 

rylate-acrylic acid  co- 

polyn>er,  octadecyl 

methacrylate-dodecyl 

acrylate-acrylk;  ackJ 

copolymer,  or  octa- 

decyl methacrylate- 

dodecyl  methacrylate- 

acrylk;  acid  copolymer, 

minimum  number  aver- 

age molecular  weight 

(in  amu)  3,000 

None 

OIek;  ackl  diester  of  a- 

hydro-(i>- 

hydroxypd- 

y(oxyethylene);  the 

poly(oxyethylene),  av- 

erage molecular  weight 

(in  amu),  2,300 

None 

Polyamkle  polymer  de- 

rived from  sebacic 

■ 

,    ackl,  vegetable  oil 

acids  with  or  without 

dimerizatk>n,  tereph- 

, 

thalK  add  and/or  ethyW 

enediamine 

None 

Polyethylene,  oxklized. 

•                      • 

minimum  number  aver- 

age molecular  weight 

(in  amu),  1.200 

None 
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Polymer 

CAS  No. 

•           *           • 

Polymethylene 
polyphenylisocyanate, 
polymer  with  ethylene 
diamine,  diethylene  tri- 
amine  and  sek)acoyl 
chloride,  cross-linked; 
minimum  number  aver- 
age molecular  weight 
(in  amu),  100,000 

•           • 

None 

Pdlyoxyethylated  primary 
amine  (Cu-Cis);  the 
tatty  amine  is  derived 
from  an  animal  source 
and  contains  3% 
water;  the 

poly(oxyethylene)  con- 
tent averages  20 
moles 

None 

Polyoxyethylated  sorbitol 
fatty  acid  esters;  the 
polyoxyethylated  sor- 
bitol solution  containing 
15%  water  is  reacted 
with  fatty  acids  limited 
toCi:,  Ci4,  Cih,  and 
Ci«,  containing  minor 
amounts  of  associated 
fatty  acids;  the 
poly(oxyethylene)  con- 
tent averages  30 
moles. 

None 

Poly(oxyethylene/ 
oxypropylene) 
monoalkyi  (Ch-Cm) 
ether  sodium  fumarate 
adduct,  minimum  num- 
ber average  molecular 
weight  (in  amu),  1 ,900 

102900-02-7 

Polyoxymethylene  co- 
polymer, minimum 
number  average  mo- 
lecular weight  (in  amu), 
15.000 

None 

Poly(oxypropylene)  block 
polymer  with 
poly (oxy ethylene),  mo- 
lecular weight  (in  amu), 
1,800-16,000 

None 

Poly(phenylhexylurea), 
cross-linked,  minimum 
average  molecular 
weight  (in  amu), 
36,000 

None 

Polypropylene 

9003-07-0 

Polystyrene,  minimum 
number  average  mo- 
lecular weight  (in  amu), 
50.000 

9003-5S-6 

Polytetrafluoroethylene 

9002-84-0 

Polyvinyl  acetate,  min- 
imum molecular  weight 
(in  amu).  2,000 

None 

Polymer 

CAS  No. 

Polyvinyl  acetate-poly- 
vinyl  alcohol  copoly- 
mer, minimum  number 
average  molecular 
weight  (in  amu), 
50.000 

25213-24-5 

Polyvinyl  alcohol 

9002-89-5 

Polyvinyl  chloride 

None 

*                       •                      • 

Poly(vinylpyrrolidone), 
minimum  numl)er  aver- 
age molecular  weight 
(in  amu),  4,000 

9003-39-8 

Poly(  vinylpy  rrolidone- 1  - 
eicosene),  minimum 
average  molecular 
weight  (in  amu),  3,000 

t 

28211-18-9 

Poly(vinylpyrrolidone-1  - 
hexadiecene),  minimum 
average  molecular 
weight  (in  amu),  4,700 

63231-81-2 

•                       •                      • 

Sodium 
polyflavinoidsulfonate, 
consisting  chiefly  of  the 
copolymer  of  catechin 
and  leucocyanidin 

.    None 

Stearyl  methacrylate-1 ,6- 
hexanediol 

dimethacrylate  copoly- 
mer, minimum  molec- 
ular weight  (in  amu), 
100.000 

None 

Styrene-2-ethylhexyl  ac- 
rylate-glycidyl  melh- 
acrylate-2-acrylamido- 
2- 

methylpropanesulfonic 
acid  graft  copolymer, 
minimum  number  aver- 
age molecular  weight 
(in  amu),  12,500 

None 

Styrene-maleic  anhydride 
copolymer 

•                       • 

None 

Styrene-maleic  anhydride 
copolymer,  ester  deriv- 
ative 

None 

Tetradecyl  acrylate-acryl- 
ic  acid  copolymer,  min- 
imum number  average 
molecular  weight  (in 
amu),  3,000 

None 

Polymer 

CAS  No. 

•                      ft                      * 

a-[p-(1, 1,3,3- 
Tetramethylbuty- 
Ophenyl] 

poly(oxypropylene) 
block  polymer  with 
poly(oxyethylene);  the 
poly(oxypropylene) 
content  averages  25 
moles,  the 

poly(oxyethylene)  con- 
tent averages  40 
moles,  the  molecular 
weight  (in  amu)  aver- 
ages 3,400 

ft                      ft 

None 

a-[2,4,6-Tris(1- 
(phenyl)ethyl]phenyl]- 
(o-hydroxy 
poly(oxyethylene) 
poly(oxypropylene)  co- 
polymer, the 
poly(oxypropylene) 
content  averages  2-8 
moles,  the 

poly(oxyethylene)  con- 
tent averages  16- 
30moles,  average  mo- 
lecular weight  (in  amu). 
1.500 

None 

Urea-fonnaldehyde  co- 
polymer, minimum  av- 
erage molecular  weight 
(in  amu),  30,000 

9011-05-6 

Vinyl  acetate-allyl  ace- 
tate-monomefhyl  male- 
ate  copolymer,  min- 
imum average  molec- 
ular weight  (in  amu), 
20,000 

None 

Vinyl  acetate-ethylene 
copolymer,  minimum 
number  average  mo- 
lecular weight  (in  amu), 
69,000 

24937-7ar^ 

•                       *                       * 

Vinyl  acetate-vinyl  alco- 
hol-alkyl  lactone  co- 
polymer, minimum 
number  average  mo- 
lecular weight  (In  amu), 
40,000;  minimum  vis- 
cosity of  18  centipoise 

•                       ft 

None 

Vinyl  alcohol-disodium 
itaconate  copolymer, 
minimum  average  mo- 
lecular weight  (in  amu), 
50.290 

None 
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Polymer 

CAS  No. 

Vinyl  alcohol-vinyl  ace- 

tate-monomethyl  male- 

ate,  sodium  salt-maleic 

acid,  disodium  salt-Y- 

butyrolactone  acetk: 

acid,  sodium  salt  co- 

polymer, minimum 

number  average  mo- 

J 

lecular  weight  (in  amu). 

20,000 

None 

Polymer 

CAS  No. 

Vinyl  chtoride-vinyl  ace- 
tate copolymers 

None 

Vinyl  pyrrolkJone- 
dimethytaminoethylme- 
thacrylate  copolymer, 
minimum  number  aver- 
age molecular  weight 
(in  amu),  20,000 

30581-59-0 

Polymer 


None     Vinyl  pyrrolkJone-styrene 
copoiyTner 


CAS  No. 


25086-29-7 


§180.1001    [Amended] 

3.  Section  180.1001  is  amended  as 
follows: 

i.  The  table  in  paragraph  (c)  is 
amended  by  removing  the  entries  listed 
below: 


Inert  ingredients 


Acrylamide  potassium  acrylate-acrylic  acid  copolymer,  cross-linked  (CAS  Reg. 
No.  31212-13-2),  minimum  number  average  molecular  weight  (in  atomic  mass 
units  (amu))  1,000,000. 

Acrylic  acid-stearyl  methacrylate  copolymer  (CAS  Reg.  No.  27756-15-6),  min- 
imum number  average  molecular  weight  (in  amu)  2,500. 

a-Butyl-(o-hydroxypoly(oxypropylene)  block  polymer  with  poly(oxyethylene);  molec- 
ular weight  (in  amu)  2,400-3,500. 

Castor  oil,  polyoxye^ylated;  the  poly(oxyethylene)  content  averages  5-54  moles. 

1,12-Dodecanedk>l  dimethacrylate  polymer. 


Ethylene  glycol  dimethyacrylate-lauryl  methacrylate  copolymer. 
Ethylene  glycol  dimethacrylate  polymer. 


1,6-Hexanediol  dimethyacrylale  polymer. 

a-Hydro-o)-hydroxypoly(oxypropylene);  molecular  weight  (in  amu)  4,000. 
Lauryl  methacrylate- 1,6-hexanediol  dimethacrylate  copolymer. 

I^aleic  acid  monobutyl  ester-vinyl  methyl  ether  copolymer,  CAS  No.  25119-68-0, 

minimum  average  molecular  weight  (in  amu)  52,000. 
f^^aleic  acid  nrionoethyl  ester-vinyl  methyl  ether  copolymer,  CAS  No.  25087-06-3, 

minimum  average  molecular  weight  (in  amu)  46,000. 
Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether  copolymer,  CAS  No.  31307- 

95-6,  minimum  average  molecular  weight  (in  amu)  49,000. 
r^ethyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg.  No.  25153-40-€),  minimum 

number  average  molecular  weight  (in  amu)  75,000. 
Methyl  vinyl  ether-maleic  acid  copolymer  calcium  sodium  salt  (CAS  Reg.  No. 

62386-95-2),  minimum  number  average  molecular  weight  (in  amu)  900,000. 
a-(p-Nonylphenyl)    poly(oxypropylene)    block    polymer    with    poly(oxyethylene); 

polyoxyethylene  content  30  to  90  moles;  molecular  weight  (in  amu)  averages 

3,000. 
a-(p-Nonylphenyl-a)-hydroxypoly(oxypropylene)  block  polymer  with 

poly(oxyethylene);  polyoxypropylene  content  of  10-60  moles;  polyoxyethylene 

content  of  10-80  moles;  molecular  weight  (in  amu)  1,200-7,100. 
Octadecanoic  acid,   12-hydroxy-,  homopolymer,  octadecanoate  (CAS  Reg.  No. 

58128-22-6),  minimum  number-average  molecular  weight  1,370. 

a-cis-9-Octadecenyl-a>-hydroxypoly(oxyethylene);  the  octadecenyl  group  is  derived 

from  oleyl  alcohol  and  the  poly(oxyethylene)  content  averages  20  moles. 
Polyethylene,  oxidized,  conforming  to  21  CFR  172.260. 
Polymers  derived  from  the  following  monomers:  acrylic  acid,  sodium  form;  butyf 

acrylate;  ethyl  acrylate;  methacrylic  acid  and  its  ammonium  and  potassium  salts; 

and  methyl  methacrylate 
Polymerized  sodium  methacrylate. 
Poly(oxyethylene/   oxypropylene)    monoalkyKCh-   Cio)   ether   sodium   fumaratfe 

adduct  (CAS  Reg.  No.   102900-02-7),  minimum  number  average  moleciifar 

weight  (in  amu)  1 ,900. 
Poly  (oxypropylene)  block  polymer  with  poly(oxyethylene);  molecular  weight  (in 

amu)  1,800-16,000. 
Polystyrene  (CAS  Reg.  No.  9003^53-6),  minimum  number  average  molecular 

weight  (in  amu)  50,000). 


Limits 


Uses 


Minimum  molecular 

weight  (in  amu) 

100,000.. 
Minimum  molecular 

weight  (in  amu) 

100,000.. 
Minimum  molecular 

weight  (in  amu) 

100,000.. 
Minimum  molecular 

weight  (in  amu) 

100,000.. 

Minimum  molecular 
weight  (in  amu) 
100,000.. 


Carrier 


Emulsifier,  suspending  agent,  or 

rheology  modifier 
Surfactants,  related  adjuvants  of 

surfactants 
Surfactants,  related  adjuvants  of 

surfactants 
Release      rate      regulator 

pfieromone  formulatk>n 


in 


Release  rate  regulator  in 
pheromone  formulation 

Release  rate  regulator  in 
pheromone  formulation 

Release  rate  regulator  in 
pheromone  formulation 

Do. 

Release  rate  regulator  in 
pheromone  formulation 

Seed-coating  adhesive,  gel,  and 
antitranspirant 

Seed-coating  adhesive,  gel,  and 
antitranspirant 

Seed-coating  adhesive,  gel.  and 
antitranspirant 

Dispersant,  seed-coating  adhe- 
sive 

Dispersant.  seed-coating  adhe- 
sive 

Do. 


Do. 


dispersing  agent,  related  adju- 
vant of  surfactants,  surtactant. 
suspending  agent 

Surfactants,  related  adjuvants  of 
surfactants 

Coating  agent 

Surfactants,  related  adjuvants  of 
surfactants 

pH  control 
Surtactant 


Do. 


Suspending  agent,  thickener 
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Inert  ingredients 

Limits 

Uses 

Poly(vinylpyrrolidone)  (CAS  Reg.  No.  9003-39-8),  minimum  number  average  mo- 

Surfactant, related  adjuvants  of 

lecular  weight  (in  amu)  4,000. 

surfactant 

Poly(vinylpyrrolidone-l-eicosene)  (CAS  Reg.  No.  28211-18-9). 

Minimum  average  mo- 

Dispersing agent 

lecular  weight  3,000.. 

Poly(vinylpyrrolidone-l-hexadecene)  (CAS  Reg.  No.  63231-81-2). 

Minimum  average  mo- 

Dispersing agent 

lecular  weight  (in 

amu)  4,700. 

Stearyl  methacrylate--1,6-hexanediol  dimethacrylate  copolymer. 

Minimum  molecular 

Release      rate      regulator      in 

weight  (in  amu) 

pheromone  fomnulation 

100,000.. 

Styrene-2-ethylhexyl              acrylate-glycidyl              mettiacrylate-2-acrylamldo-2- 

Dispersing  agent/solvent 

methylpropanesulfonic  acid  graft  copolymer,  minimum  number  average  molec: 

ular  weight  12,500. 

Vinyl    pyrrolidone-dimethylaminoethylmethacrylafe    copofymer    (CAS    Reg.    No. 

Leaching    inhibitor,    binder    for 

30581-59-0),  minimum  number  average  molecular  weight  (in  amu)  20,000. 

• 

water-dlsperslble    aggregates, 
sticker        and        suspension 
stabilizer 

ii.  Section  180.1001  is  further  amended  by  removing  from  the  table  in  paragraph  (d)  the  entries  listed  below: 


Inert  ingredients 


Limits 


Uses 


Acetic  acid  ethenyl  ester,  polymer  with  ethenol  and  (n)-2-propenyl-((o)-hydroxypoly 
(oxy-1,2-ethanediyl)  (CAS  Reg  No.  137091 -12-4);  minimum  number  average 
molecular  weight  15,000 

Acrylamide-acrylic  acid  resins 

Acrylamide-sodium  acrylate  resins 

Acrylic  acid,  polymerized,  and  its  ethyl  and  methyl  esters 

Acrylic  acid-sodium  acrylate-sodium-2-methylpropanesulfonate  copolymer  (min- 
imum average  molecular  weight  (in  amu)  4,500);  CAS  No.  97953-25-8. 

Acrylonitrile-styrene-hydroxypropyl  methacrylatecopolymer;  minimum  number  av- 
erage molecular  weight  (in  amu)  447,000. 

Alkyl  (Ci2-C:i,)  methacrylate-methacrylic  acid  copolymer;  minimum  molecular 
weight  (in  amu)  1 1 ,900. 

3,5-Bis(6-isocyanatohexyl)-2H-1 ,3,5-oxadiazine-2,4,6-(3H,5H)-trione,  polymer  with 
diethylenetriamine  (CAS  Reg  No  87823-33-4);  minimum  number  average  mo- 
.  lecular  weight  (in  amu)  1 ,000,000. 

Butadiene-styrene  copolymer 

2-Butenedioic  acid  (Z)-,  polymer  with  ethenol  and  ethenyl  acetate,  sodium  salt 
(minimum  number  averagemolecular  weight  (in  amu)  75,000;  CAS  No.  139871- 
83-3). 

Cross-linked  polyurea-type  encapsulating  polymer  formed  by  the  reduction  of  a 
mixture  of  toluene  diisocyanate  and  polymethylene  polyphenylisocyanate 

Fumaric  acid-isophthalic  acid-styrene-ethylene/propylene  glycol  copolymer  (min- 
imum average  molecular  weight  (in  amu)  1  x  10"*). 

a-Hydro-ti)-hydroxypoly(oxyethylene);  molecular  weight  (in  amu)  100,000  min- 
imum. 

a-Hydro-a)-hydroxypoly(oxypropylene)  (mol.  wt.  2,000). 

Maleic  acid-butadiene  copolymer. 

Maleic  anhydride-methyl  vinyl  ether,  copolymer;  average  molecular  weight  (in 
amu)  250,000. 

Methyl  methacrylate-2-sulfoethyl  methacrylate-dimethylaminoethyl  methacrylate- 
glycidyl  methacrylate-styrene-2-ethylhexyl  acrylate  graft  copolymer  (minimum 
average  molecular  weight  (in  amu)  9,600). 

Monophosphate  ester  of  the  block  copolymer  a-hydro-c*- 
hydroxypoly(oxyethylene)poly(oxypropylene)poly(oxyethylene);  the 

poly(oxypropylene)  content  averages  37-41  moles,  and  the  molecular  weight  (in 
amu)  averages  8,000 

Polymethylene  polyphenylisocyanate,  polymer  with  ethylene  diamine,  diethylene 
triamine  and  sebacoyi  chloride,  cross-linked;  minimum  number  average  molec- 
ular weight  100,000 

Poly(phenylhexylurea),  cross-linked;  minimum  average  molecular  weight  36,000. 

Polyvinyl  acetate  (as  defined  in  21  CFR  172.615). 

Polyvinyl  acetate -polyvinyl  alcohol  copolymer  (CAS  Reg.  No.  25213-24-5). 


Polyvinyl  alcohol 


3%  of  pesticide  formula- 
tion. 


Minimum  number  aver- 
age molecular  weight 
(in  amu)  50,000.. 


Component  of  water-soluble  film 


Thickeners 

Do 

Surfactants,  related  adjuvants  of 

surfactants 
Dispersing  agent 

Pigment  carrier 

Stabilizer;    component   of   spray 

drift  retardant 
Encapsulating  agent 


Adhesive,  component  of  adhe- 
sive 
Component  of  water-soluble  film 


Encapsulating  agent 

Encapsulating  agent 

Carrier 

Component  of  defoamers 
Surfactants,     related    adjuvants 

surfactants 
Do 

Carrier 
Do. 


Encapsulating  agent 

Encapsulating  agent 

Adhesive 

Component  of  water-soluble  film 


Binder;  water  soluble  bag-con- 
tainer or  film-tape  for  encap- 
sulating seeds 
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Inerf  ingredients 


a-[p-(1,1,3,3-Tetramethylbutyl)phenyl]  poly(oxyprppylene)  block  polymer  with 
poly(oxyethylene);  the  poly(oxypropylene)  content  averages  25  moles,  the 
poly(oxyethylene)  content  averages  40  moles,  the  molecular  weight  (in  amu) 
averages  3,400. 

Vinyl  acetate-allyl  acetate-monomethyl  maleate  copolymer  (minimum  average 
molecular  weight  (in  amu)  20,000). 

Vinyl  acetate-ethylene  copolymer  (CAS  Reg.  No.  24937-78-8);  minimum  number 
average  molecular  weight  (in  amu)  69,000. 

Vinyl  acetate-vinyl  alcohol-alkyl  lactone  copolymer. 


Vinyl  ateohol-disodiumitaconate  copolymer  (minimum  average  molecular  weight 

(in  amu)  50,290). 
Vinyl  alcohol-vinyl  acetate-monomethyl  maleate,  sodium  salt-maleic  acid,  diso- 

dium  satt-y-butyrolactone  acetic  acid,  sodium  salt  copolymer,  minimum  number 

average  molecular  weight  (In  amu)  20,000. 
Oleic  acid  diester  of  a-hydro-a>-hydroxypoly(oxyethylene);  the  poly(oxyethylene) 

molecular  weight  (in  amu)  averages  2,300. 
Polyethylene,  oxidized  (as  defined  in  21  CFR  172.260(a)). 

Polyoxyethylated  primary  amine  (Cu-Cis);  the  fatty  amine  is  derived  from  an  ani- 
mal source  and  contains  3%  water;  the  poly(oxyethylene)  content  averages  20 
moles. 

Polyvinylpyrrolidone,  butylated. 

Sodium  polyflavinoidsulfonate,  consisting  chiefly  of  the  copolymer  of  catechin  and 

leucocyanidin. 
Styrene-maleic  anhydride  copolymer 

Styrene-maleic  anhydride  copolymer,  ester  derivative. 


a-I2,4,6-Tris[1  -(phenyl)ethyl]phenyl]-(j>-hydroxy  poly(oxyethylene) 

poly(oxypropylene)  copolymer,  the  poly(oxypropylene)  content  averages  2-8 
moles,  the  poty(oxyethylene)  content  averages  16-30  moles,  and  the  average 
molecular  weight  (in  amu)  is  1,500. 

Urea-formaldehyde  copolymer  (minimum  average  molecular  weight  (in  amu) 
30,000);  CAS  No.  9011-05-6. 

Vinyl  chloride-vinyl  acetate  copolymers. 

Vinylpyrrolidone-styrene  copolymer  (CAS  Reg.  No.  25086-29-7). 


Limits 


Minimum  estimated 
number  average  mo- 
lecular weight  (in 
amu)  40,000;  min- 
imum viscosity  of  18 
centipoise.. 


Uses 


I  Applied  prior  to  planting 
of  any  crop,  or  as  di- 
rected spray  around 
the  base  of  any  crop.. 


For  preemergence  use 
only.. 

Limited  to  3%  of  tfie  for- 
mulation.. 


Not  more  tfian  15%  in 
the  pesticide  formula- 
tion.. 


Not  more  ttian  2%  of 
pesticide  formulation. 

Not  to  exceed  2%  of  the 
formulation.. 


Do. 

Component  on  water-soluble  film 
Component  of  water-soluble  film 
Component  of  water-soluble  film 


Component  of  water-soluble  film 
Carrier 

Surfactant 

Surfactants,  related  adjuvants  of 

surfactants 
Surfactant 


Surfactants,  related  adjuvants  of 
surfactants 

Sunscreen  agent  for  viral  insecti- 
cides for  use  on  fcotton 

Suspending  or  dispersing  agent 

Suspending  or  dispersing  agent. 
For  pre-emergence  use  and 
use  prior  to  formatkjn  of  editrfe 
parts  of  plant 

Do. 


Encapsulating  agent 

Inert  binding  agent  for  formula- 
tion applied  only  to  soil. 
Opacifier 


ni. 


Section  180.1001  is  further  amended  by  removing  the  following  entries  from  the  table  in  paragraph  (e): 


Inert  ingredients 


Acrylic  acid-stearyl  methacrylate  copolymer  (CAS  Reg.  No.  27756-15-6),  min- 
imum numt>er  average  molecular  weight  (in  amu)  2,500. 

Acrylonitrile-butadiene  copolymer  (CAS  Reg.  No.  9003-18-3)  confonning  to  21 
CFR  180.22,  minimum  average  molecular  weight  (in  amu)  1,000. 

a-Bulyt-co-hydroxypoly  (oxypropylene)  bkxjk  polymer  witti  poly(oxyethylene);  mo- 
lecular weight  (in  amu)  2,400-3,500. 

1 ,4-Butanediol-methylenebis(4-phenylisocyanate)-poly(tetramethylene  glycol)  co- 
polymer (CAS  Reg.  No.  9018-04-6);  minimum  molecular  weight  (in  amu) 
158,000. 

Castor  oil,  polyoxyethylated;  the  poly(oxyethylene)  content  averages  5-54  moles. 

Castor  oil,  polyoxyethylated;  the  poly(oxyethylene)  content  averages  40  moles. 

Chlorinated  polyethylene  (CAS  Reg.  No.  64754-90-t). 

Cross-linked  polyurea-type  encapsulating  polymer. 

1.2  Ethanediamine,  polymer  with  oxirane  and  methyloxirane  (CAS  Reg.  No. 
26316-40-5)  minimum  number  average  molecular  weight  2,800  and  the  range 
of  number  average  molecular  weight  is  2,800  to  10,000  dattons. 

a-Hydro-(i)-hydroxypoly  (oxypropylene);  molecular  weight  (in  amu)  2,000. 


Limits 


Uses 


Emulsifier,  suspending  agent,  or 

rheology  modifier 
Carrier  in  animal  tag  and  similar 

slow-release  devices 
Surfactants, emulsifier,       related 

adjuvants  of  surfactants. 
Solid  diluent;  carrier 


Surfactants,  related  adjuvants  of 

surfactants 
Surfactants,  related  adjuvants  of 

surfactants 
Resin,  component  animal  tag 
Encapsulating  agent 
Surfactant,  dispersing  agent 


Surfactants,  related  adjuvants  of 
surfactants 
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Inert  ingredients 


a-Hydro-oj-hydroxypoly  (oxyethylene)poly  (oxypropylene)  poly(oxyethylene)  block 
copolymer;  the  minimum  poly(oxypropylene)  content  is  27  moles  and  the  min- 
imum molecular  weight  (in  amu)  is  1 ,900. 

Maleic  acid  moncbutyl  ester-vinyl  methyl  ether  copolymer,  CAS  No.  25119-68-0, 
minimum  average  molecular  weight  (in  amu)  52,000. 

Maleic  acid  monoethyl  ester-vinyl  methyl  ether  and  copolymer,  CAS  No.  25087- 
06-3,  minimum  average  molecular  weight  (in  amu)  46,000. 

Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether  copolymer,  CAS  No.  31307- 
95-6,  minimum  average  molecular  weight  (in  amu)  49,000. 

Methyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg  No.  25153-40-6),  minimum 
number  average  molecular  weight  (in  amu)  75,000. 

Methyl  vinyl  ether-maleic  acid  copolymer  calcium  sodium  salt  (CAS  Reg.  No. 
62386-95-2),  minimum  number  average  molecular  weight  (in  amu)  900,000. 

a-(p-Nonylphenyl)poly(oxypropylene)  block  polymer  with  poly(oxyethylene); 
polyoxyethylene  content  30  to  90  moles;  molecular  weight  (in  amu)  averages 
3,000. 

a-(p-Nonylphenyl)-<o-hydroxypoly(oxypropylene)  block  polymer  with 

poiy(oxyethylene);  polyoxypropylene  content  of  20-60  moles;  polyoxyethylene 
content  of  30-80  moles;  molecular  weight  (in  amu)  2,100-7,100. 

a-cis-9-Octadecenyl-cohydroxypoly  (oxyethylene);  the  octadecenyl  group  is  de- 
rived from  oleyl  alcohol  and  the  poly(oxyethylene)  content  average  20  moles. 

Polyacrylic  acid    . 

Polyoxyethylated  sorbitol  fatty  acid  esters;  the  polyoxyethylated  sorbitol  solution 
containing  15%  water  is  reacted  with  fatty  acids  limited  to  Ci:.  Cu,  Ci^,  and  Ci8 
containing  minor  amounts  of  associated  fatty  acids;  the  poly(oxyethylene)  con- 
tent averages  30  moles 

Poly(oxypropylene)  block  polymer  with  poly  (oxyethylene);  molecular  weight  (in 
amu)  1 ,800-9,000. 

Polypropylene  (CAS  Reg.  No.  9003-07-0).  * 

Polystyrene  (CAS  Reg.  No.  9003-53-6),  minimum  number  average  molecular 

weight  (in  amu)  50,000). 
Polytetrafluoroethylene  (CAS  Reg.  No.  9002-84-0). 


Polyvinyl  alcohol  (CAS  Reg.  No.  9002-89-5). 
Polyvinyl  chloride 

Vinyl    pyrrolidone-dimethylaminoethylmethacrylate    copolymer    (CAS    Reg. 
30581-590),  minimum  number  average  molecular  weight  (in  amu)  20,000. 


No. 


Limits 


Uses 


Surfactant,  wetting  agent 

Seed-coating  adhesive,  gel,  and 

antitranspirant 
Seed-coating      adtiesive      gel, 

antitranspirant. 
Seed-coating      adhesive      gel, 

antitranspirant. 
Dispersant 

DIspersant 

Do. 


Surfactants,  related  adjuvants  of 
surfactants 

Do. 

Surfactants,  related  adjuvants  of 

surfactants 
Do. 


Do. 

Carrier,    component    of    plastic 

slow-release  tag 
Suspending  agent,  thickener 

Component  of  plastic  slow  re- 
lease tag 

Surfactant 

Solkj  diluent,  carrier 

Leaching  inhibitor,  binder  for 
water-dispersible  aggregates, 
stk:ker  and  suspension 
stabilizer 


§§180.1028, 180.1038, 180.1053, 180.1060, 
and  180.1112    [Removed] 

4.  Sections  180.1028,  180.1038, 
180.1053.  180.1060,  and  180.1112  are 
removed. 
[FR  Doc.  03-4.384  Filed  2-25-03;  8:45  am) 

BILUNG  CODE  SS60-50-S 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Income  Level  for  Individuals  Eligible 
for  Assistance 

agency:  Legal  Services  Corporation. 
ACTION:  Final  rule — Correction. 

SUMMARY:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  establish  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance.  The  2003  updates  to  the 
specified  income  levels  reflecting  the 
annual  amendments  to  the  Federal 
Poverty  Guidelines  as  issued  by  the 


Department  of  Health  and  Human 
Services  were  published  on  February 
18,  2003.  It  has  come  to  our  attention 
that  the  guideline  amounts  for  a  family 
of  5  was  inadvertantly  omitted  from  the 
Income  Guidelines  Table  as  published. 
A  corrected  table  is  set  forth  below. 
EFFECTIVE  DATE:  This  rule  is  effective  as 
of  February  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  Street  NE., 
Washington,  DC  20002-4250;  (202)  336- 
8817;  mcondmy®Isc.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act"),  42  U.S.C. 
2996f(a)(2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
account  along  with  income. 

Section  1611.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 


income  level  equivalent  to  one  hundred 
and  twenty-five  percent  (125%)  of  the 
Federal  Poverty  Guidelines.  Since  1982, 
the  Department  of  Health  and  Human 
Services  has  been  responsible  for 
updating  and  issuing  the  Poverty 
Guidelines.  The  revised  figures  for  2003 
set  out  below  are  equivalent  to  125%  of 
the  ciuxent  Poverty  Guidelines  as 
published  on  February  7,  2003  (68  FR 
6457). 

List  of  Subjects  in  45  CFR  Part  1611 

Grant  Programs — Law,  Legal  Services. 

For  reasons  set  forth  above,  45  CFR 
1611  is  amended  as  follows: 

PART  1611— ELIGIBILITY 

1.  The  authority  citation  for  part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1).  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974,  42 
U.S.C.  2996e(b){l).  2996f(a)(l),  2996f(a)(2). 

2.  Appendix  A  of  Part  1611  is  revised 
to  read  as  follows: 
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Appendix  A  of  Part  1611 


Legal  Services  Corporation  2003  Poverty  Guidelines* 


Size  of  family  unit 


1 
2 
3 
4 
5 
6 
7 
8 


48  Contiguous 

States  and  the 

District  of 

Columbia' 


$11,225 
15,150 
19,075 
23,000 
26,925 
30,850 
34,775 
38,700 


Alaska" 


$14,013 
18,925 
23,838 
28,750 
33,663 
38,575 
43,488 
48,400 


Hawaii  ■■■ 


$12,913 
17,425 
21,938 
26,450 
30,963 
35,475 
39.988 
44,500 


*Tt>e  figures  in  ttiis  tat)le  represent  125%  of  ttie  poverty  guidelines  by  family  size  as  determined  by  the  Department  of  Healttn  and  Human 

ScrviCGS 
'  Fbr  family  units  with  more  than  eight  members,  add  $3,925  for  each  additional  member  in  a  family. 
"For  family  units  with  more  than  eight  members,  add  $4,913  for  each  additional  member  in  a  family. 
'"For  family  units  with  more  than  eight  members,  add  $4,513  for  each  additional  member  in  a  family. 


Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel  S-  Corporate  Secretary. 

(FR  Doc.  03-4429  Filed  2-25-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  391 ,  590,  and  592 
[Docket  No.  02-034P] 
RIN  0583-AC94 

Changes  in  Fees  for  Meat,  Poultry,  and 
Egg  Products  Inspection  Services — 
Calendar  Year  (CY)  2003 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  change  the  fees  that  it  charges  meat 
and  poultry  establishments,  egg 
products  plants,  importers,  and 
exporters  for  providing  voluntary 
inspection  services,  overtime  and 
holiday  inspection  services, 
identification  services,  certification 
services,  and  laboratory  services.  The 
Agency  is  proposing  to  raise  the  fees  for 
voluntary  base  time  and  holiday  and 
overtime  inspection  services.  These 
increases  in  fees  reflect,  among  other 
factors,  the  national  and  locality  pay 
raise  for  Federal  employees  (proposed 
4.1  percent  increase  effective  January 
2003)  and  inflation.  FSIS  is  also 
proposing  to  decrease  the  fee  for 
laboratory  services  because  of  greater 
efficiencies  realized.  The  Agency  is  also 
proposing  to  decrease  the  annual  fee  for 
the  Accredited  Laboratory  Program  from 
$1,500.00  to  $1,000.00. 

DATES:  The  Agency  must  receive 
comments  by  March  28.  2003. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk,  Docket  #02-034P.  U.S. 
Department  of  Agriculture,  Food  Safety 
cmd  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street.  SW.. 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  policy  issues, 
contact  Daniel  Engeljohn,  Ph.D., 
Director.  Regulations  Development  and 
Analysis  Division,  Office  of  Policy, 
Program  Development  and  Evaluation, 
FSIS,  U.S.  Department  of  Agriculture. 
Room  112,  Cotton  Annex,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700,  (202)  720-5627,  fax  number  (202) 
690-0486. 

For  information  concerning  fees, 
contact  Raymond  M.  Saunders,  Director, 
Budget  Division,  Office  of  Management, 
FSIS,  U.S.  Department  of  Agriculture, 
2158  South  Building,  1400 
Independence  Avenue.  SW, 
Washington.  DC  20250-3700,  (202)  720- 
3367.  fax  (202)690-^155. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Inspection  Act 
(FMIA)(21  U.S.C.  601  et  seq).  the 
Poultry  Products  Inspection  Act 
(PP1A)(21  U.S.C.  451  et  seq.),  and  the 
Egg  Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031  et  seq.)  provide  for 
mandatory  Federal  inspection  of 
livestock  and  poultry  slaughter  at 
official  establishments,  and  meat  and 
poultry  processing  at  official 
establishments  and  of  egg  products 
processing  at  official  plants.  FSIS  bears 
the  cost  of  mandatory  inspection. 
Establishments  and  plants  pay  for 
inspection  services  performed  on 
holidays  or  on  an  overtime  basis. 

In  addition,  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  et  seq.)(AMA),  FSIS 
provides  a  range  of  voluntary 
inspection,  certification,  and 
identification  services  to  assist  in  the 
orderly  marketing  of  various  animal 
products  and  byproducts.  These 
services  include  the  certification  of 
technical  animal  fats  and  the  inspection 
of  exotic  animal  products,  such  as 
antelope  and  elk.  FSIS  is  required  to 
recover  the  costs  of  voluntary 
inspection,  certification,  and 
identification  services. 
•    Under  the  AMA,  FSIS  also  provides 
certain  voluntary  laboratory  services 
that  establishments  and  others  may 
request  the  Agency  to  perform. 
Laboratory  services  are  provided  for 
four  types  of  analytic  testing: 
microbiological  testing,  residue 


chemistry  tests,  food  composition  tests, 
and  pathology  testing.  FSIS  must 
recover  these  costs. 

Non-Federal  analytical  laboratories 
are  qualified  under  the  Accredited 
Laboratory  Program  to  conduct  analyses 
of  official  meat  and  poultry  samples. 
The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  as  amended, 
mandates  laboratory  accreditation  fees 
that  cover  the  costs  of  the  Accredited 
Laboratory  Program.  The  same  Act 
mandates  annual  payment  on  the 
anniversary  date  of  each  accreditation. 

Every  year,  FSIS  reviews  the  fees  that 
it  charges  for  providing  overtime  and 
holiday  inspection  services;  voluntary 
inspection,  identification,  and 
certification  services;  and  laboratory 
services.  The  Agency  performs  a  cost 
analysis  to  determine  whether  the  fees 
that  it  has  established  are  adequate  to 
recover  the  costs  that  it  incurs  in 
providing  these  services.  In  the 
Agency's  analysis  of  projected  costs  for 
January  12,  2003  to  January  10,  2004, 
the  Agency  has  identified  increases  in 
the  costs  of  voluntary  base  time 
inspection  services  and  overtime  and 
holiday  inspection  services.  FSIS  has 
also  identified  decreases  in  the  costs  of 
laboratory  services  because  of  greater 
efficiencies.  The  Agency  is  also 
proposing  to  decrease  the  annual  fee  for 
participants  in  the  Accredited 
Laboratory  Program  from  $1  ,^00.00  to 
$1 ,000.00  because  of  a  surplus  of 
accumulated  funds. 

FSIS  calculated  the  proposed  fees  by 
adding  the  projected  increase  in  salaries 
and  inflation  for  2003  to  the  actual  cost 
of  the  services  in  2002.  The  national  and 
locality  pay  raise  for  Federal  employees 
is  proposed  to  be  a  4.1  percent  increase 
effective  January  2003.  The  Agency 
calculated  inflation  to  be  2.1%  for  2003. 
Section  10703  of  the  2002  Farm  bill 
authorizes  the  Secretary  of  Agricultiu^ 
to  set  the  hourly  rate  of  compensation 
for  FSIS  employees  exempt  from  Fair 
Labor  Standards  Act  (i.e.,  veterinarians) 
working  in  establishments  subject  to  the 
FMIA  and  PPIA  at  one  and  one-half 
times  the  employee's  hourly  rate  of  base 
pay.  FSIS  has  adjusted  the  overtime  fees 
to  cover  true  time-and-a-half  for  all  in- 
plant  employees  doing  overtime  work. 
Previously,  veterinarians  were  limited 
to  the  time-and-a-half  rate  paid  to 
employees  at  grade  level  GS-10,  step  1. 
Finally,  because  of  improvements  in 
accessing  data  from  the  accounting 
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system,  the  Agency  has  been  able  to 
estimate  the  employee  benefits 
ascribable  to  overtime  work  and 
included  these  in  the  fee  calculation. 
These  costs  were  formerly  included  in 
the  base  rate. 

The  current  and  proposed  fees  are 
listed  by  type  of  service  in  Table  1 . 

Table  1. — Current  and  Proposed 
Fees— Per  Hour  Per  Employee— 
By  Type  of  Service 


Service 

Previous 
rate    - 

Pro- 
posed 
rate 

Base  time      

$42.64 
44.40 
68.32 

$43.64 

Overtime  &  tioliday  

Laboratory 

50.04 
61.80 

The  differing  proposed  fee  increase 
for  each  type  of  service  is  the  result  of 
the  different  amount  that  it  costs  FSIS 
to  provide  these  three  types  of  services. 
The  differences  in  costs  stem  from 
various  factors,  including  different 
salary  levels  of  the  program  employees 
who  perform  the  services.  See  'Table  2. 

Table  2.— Calculations  for  the 
Different  Types  of  Services 


Base  Time: 

Actual  CY  2002  cost  

$22.54 

Pay  raise  (4.1%) 

0.92 

Benefits 

6.10 

Travel,  operating  &  lab  costs, 

&  inflation  

2.26 

Program  overhead 

4.27 

Agency  overhead  

7.03 

Allowance  for  bad  debt  

0.52 

Total  

$43.64 

Overtime  and  Holiday  Inspection 

Services: 

Actual  CY  2002  cost  

30.10 

Time  &  a  half  for  veterinar- 

ians   

2.73 

Pay  raise  (4.1%) 

1.35 

Benefits , 

1.71 

Travel,  operalting  &  lab  costs. 

&  inflation  

2.26 

Program  overhead 

4.27 

Agency  overhead 

7.03 

Allowance  for  bad  debt  

0.60 

Adjustment  for  divisibility  into 

quarter  hours  

(0.01) 

Total  

50.04 

Laboratory  Sen/ices: 

FY   2001    hourly   salaries   & 

benefits  

32.05 

Pay  raises  in  2002  &  2003  .... 

2.85 

Travel  &  operating  costs  for 

2002  &  2003         

5.72 

Program  overhead 

14.*3 

Agency  overtiead  

6.32 

Allowance  for  bad  debt 

0.74 

Adjustment  for  divisibility  t>y 

quarter  hours  

(0.01) 

Table  2.— Calculations  for  the 
Different  Types  of  Services— 
Continued 


Total 


61.80 


The  Agency  must  recover  the  actual 
cost  of  voluntary  inspection  services 
covered  by  this  proposed  rule.  These  fee 
increases  are  essential  for  the  continued 
sound  financial  management  of  the 
Agency's  costs.  FSIS  plans  to  make  the 
final  rule  effective  as  soon  as  possible. 
To  expeditiously  make  this  rulemaking 
effective  so  that  the  increased  costs  can 
be  recovered  in  a  timely  fashion,  and 
because  the  Agency  has  previously 
announced  (65  FR  60093)  that  it  would 
be  reviewing  these  fees  on  an  annual 
basis,  the  Administrator  has  determined 
that  30  days  for  public  comment  is 
sufficient. 

Executive  Order  12866' and  Regulatory 
Flexibility  Act 

Because  this  final  rule  has  been 
determined  to  be  not  significant,  the 
Office  of  Management  and  Budget 
(OMB)  did  not  review  it  under 
Executive  Order  12866. 

The  Administrator,  FSIS.  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  on  a 
substantial  number  of  small  entities. 

Establishments  and  plants  that  seek 
FSIS  services  are  likely  to  have 
calculated  that  the  incremental  costs  of 
overtime  and  holiday  inspection 
services  would  be  less  than  the 
incremental  expected  benefits  of 
additional  revenues  that  they  would 
realize  from  additional  production. 

Economic  Efiiects 

As  a  result  of  the  proposed  fees,  the 
Agency  expects  to  collect  an  estimated 
$119  million  in  revenues  for  2003, 
compared  to  $101  million  under  the 
current  fee  structure.  The  costs  that 
industry  would  experience  by  the  raise 
in  fees  are  similar  to  other  increases  that 
the  industry  faces  because  of  inflation 
and  wage  increases. 

The  total  volimie  of  meat  and  poultry 
slaughtered  under  Federal  inspection  in 
2001  was  about  83  billion  pounds 
(Livestock,  Dairy,  Meat,  and  Poultry 
Outlook  Report,  Economic  Research 
Service,  USDA.  August  15,  2002).  The 
total  volume  of  U.S.  egg  product 
production  in  2001  was  about  2.319 
billion  pounds  (2002  Agriculture 
Statistics,  USDA).  The  increaise  in  cost 
per  pound  of  product  associated  with 
the  proposed  fees  increases  is,  in 
general,  $.0002.  Even  in  competitive 
industries  like  meat,  poultry,  and  egg 


products,  this  amount  of  increase  in 
,  costs  would  have  an  insignificant 
impact  on  profits  and  prices. 

'The  industry  is  likely  to  pass  through 
a  significant  portion  of  the  proposed  fee 
increases  to  consumers  because  of  the 
inelastic  nature  of  the  demand  curve 
facing  these  firms.  Research  has  shown 
that  consumers  are  unlikely  to  reduce 
demand  significantly  for  meat  and 
poultry  products,  including  egg 
products,  when  prices  increase.  Huang 
estimates  that  demand  would  fall  by  .36 
percent  for  a  one  percent  increase  in 
price  (Huang,  Kao  S.,  A  Complete 
System  of  U.S.  Demand  for  Food. 
USDA/ERS  Technical  Bulletin  No  1821. 
1993,  p.24).  Because  of  the  inelastic 
nature  of  demand  and  the  competitive 
nature  of  the  industry,  individual  firms 
are  not  likely  to  experience  any  change 
in  market  share  in  response  to  an 
increase  in  inspection  fees. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5.  381.35,  and  590.300 
through  590.370,  respectively,  must  be 
exhausted  before  any  judicial  challenge 
of  the  application  of  the  provisions  of 
this  proposed  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA,  PPLA,  or    ■ 
EPL\. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  proposed  rule,  FSIS  will 
announce  it  and  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update. 
FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via 
Listserv,  a  free  e-mail  subscription 
service.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  Web 
page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
^policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
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consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page.  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience  than 
would  otherwise  be  possible. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  pn  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

List  of  Subjects 

9  CFR  Part  391 

Fees  and  charges.  Government 
employees.  Meat  inspection.  Poultry 
products. 

9  CFR  Part  590 

Eggs  and  egg  products.  Exports.  Food 
labeling.  Imports. 

9  CFR  Part  592 

Eggs  and  egg  products.  Exports.  Food 
labeling.  Imports. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  proposes  to  amend  9 
CFR  chapter  III  as  follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  AND  LABORATORY 
ACCREDITATION 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  394. 
1622  and  1624;  21  U.S.C.  451  et  seq.;  21 
U.S.C.  601-695:  7  CFR  2.18  and  2.53. 

2.  Sections  391.2,  391.3,  and  391.4, 
are  revised  to  read  as  follows: 

§  391 .2    Base  time  rat*. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  §§  350.7. 
351.8,  351.9.  352.5.  354.101.  355.12.  and 
362.5  is  $43.64  per  hour  per  program 
employee. 

§  391 .3    Overtime  and  holiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  §§307.5.  350.7,  351.8,  351.9,  352.5, 
354.101,  355.12,  362.5  and  381.38  is 
$50.04  per  hour  per  program  employee. 

§  391 .4    LatMHatory  services  rate. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§  350.7.  351.9. 
352.5.  354.101.  355.12.  and  362.5  is 
$61.80  per  hour  per  program  employee. 

3..  In  §391.5,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  391 .5    LatMratory  accreditation  fees. 

(a)  The  annual  fee  for  the  initial 
accreditation  and  maintenance  of 
accreditation  provided  pursuant  to 
§§318.21  and  381.153  shall  be  $1,000 
per  accreditation. 


PART  590— INSPECTION  OF  EGGS 
AND  EGG  PRODUCTS  (EGG 
PRODUCTS  INSPECTION  ACT) 


4.  The  authority  citation  for  Part  .590 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

5.  Section  590.126  is  revised  to  read 
as  follows: 

§590.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
$50.04. 

6.  In  §590.128.  paragraph  (a)  is 
revised  to  read  as  follows: 

i  590.1 28    Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 
service  is  considered  holiday  work.  The 
official  plant  must,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  must  pay  the 
Agency  for  such  holiday  work  at  an 
hourly  rate  of  $50.04. 


PART  592— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS 

7.  The  authority  citation  for  Part  592 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  1621-1627. 

8.  Sections  592.2.  592.3.  and  592.4  are 
revised  to  read  as  follows: 

§  592.2    Base  time  rate. 

The  base  time  rate  for  voluntary 
inspection  services  of  egg  products  is 
$43.64  per  hour  per  program  employee. 

§  592.3    Overtime  rate. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  servicdfc  are  considered  as  overtime 
work.  The  official  plant  must  give 


reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
$50.04. 

§592.4    Holiday  rate. 

When  an  official  plant  requires 
voluntary  inspection  service  on  a 
holiday  or  a  day  designated  in  lieu  of  a 
holiday,  such  service  is  considered 
holiday  work.  The  official  plant  must,  in 
advance  of  such  holiday  work,  request 
the  inspector  in  charge  to  furnish 
inspection  service  during  such  period 
and  must  pay  the  Agency  for  such 
holiday  work  at  an  hourly  rate  of 
$50.04. 

Done  at  Washington.  DC,  on:  February  20, 
2003. 

Linda  M.  Swacina, 
AsscKiate  Administrator. 
[FR  Doc.  03-4393  Filed  2-25-03;  8:45  ami 

BILUNG  CODE  3410-OI»-^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  709 

Treatment  of  Swap  Agreements  in 
Liquidation  or  Conservatorship 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  proposing  to 
amend  its  involuntary  liquidation 
regulation  to  designate  swap  agreements 
(swaps)  as  qualified  financial  contracts 
(QFCs).  Treatment  of  swaps  as  QFCs 
will  limit  swap  counterparty  exposure 
when  a  Federally-insured  credit  union 
is  placed  into  involuntary  liquidation  or 
a  conservatorship  and  thereby 
encourage  entities  to  engage  in  swaps 
with  Federally-insured  credit  unions. 
Treatment  of  swaps  as  QFCs  will  also 
help  preserve  market  stability. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  2003. 
ADDRESSES:  Direct  comments  to" Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
'  hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428.  You  are  encouraged  to  fax   • 
comments  to  (703)  518-6319  or  e-mail 
conunents  to  regcomments@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Peterson.  Staff  Attorney.  Office  of 
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General  Coimsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Swaps  are  financial  derivative 
transactions.  NCUA's  corporate  rule 
permits  corporate  credit  unions  to 
engage  in  derivative  transactions, 
including  swaps,  if  specifically 
approved  for  such  activity  by  the  Board. 
12  CFR  part  704.  Appendix  B,  part  IV. 
NCUA's  investment  regulation  generally 
prohibits  natural  person  Federal  credit 
unions  from  engaging  in  financial 
derivatives  activities,  but  NCUA  may 
approve  a  credit  union  for  participation 
in  an  investment  pilot  program 
involving  swaps  and  other  derivatives. 
12  CFR  703.110(a).  703.140.  State 
chartered  natural  person  credit  unions 
that  are  Federally-insured  may  engage 
in  swaps  if  permitted  under  their 
chartering  statutes. 

In  1989.  Congress  amended  both  the 
Federal  Deposit  Insurance  Act  (FDIA) 
and  the  Federal  Credit  Union  Act  (FCU 
Act)  to  add  provisions  concerning  the 
treatment  of  QFCs  in  liquidation, 
receivership,  or  conservatorship.  12 
U.S.C.  1821(e)(3),  (8);  1787(c)(3),  (8). 
Generally,  these  QFC  provisions  enable 
a  QFC  counterparty  to  exercise  its 
contractual  rights  to  terminate  and  net 
QFCs  and  protect  itself  against  the 
selective  assumption  of  QFCs  by  a 
liquidating  agent,  receiver,  or 
conservator.  QFC  treatment  limits 
counterparty  exposure  and  preserves 
market  stability  when  a  bank  or  credit 
union  with  QFCs  enters  liquidation, 
receivership,  or  conservatorship. 

The  FDIA  provides  that  "the  term 
'qualified  financial  contract'  means  any 
securities  contract,  commodities 
contract,  forward  contract,  repurchase 
agreement,  swap  agreement,  and  any 
similar  agreement  that  the  (Federal    - 
Deposit  Insurance]  Corporation  (FDIC) 
determines  by  regulation  to  be  a 
qualified  financial  contract  for  purposes 
of  this  paragraph."  12  U.S.C. 
1821(e)(8)(D)(i)(emphasis  added).  The 
FCU  Act's  QFC  definition  is  very  similar 
to  the  FDIA's  definition  and  includes 
secimties  contracts,  forward  contracts, 
and  repurchase  agreements  but  omits 
swaps  and  commodities  contracts.  The 
FCU  Act  au&orizes  the  NCUA  Board, 
like  the  FDLA  authorizes  the  FDIC,  to 
add  similar  agreements  to  the  definition 
of  QFC  by  regulation.  12  U.S.C. 
1787(c)(8)(D)(i). 

The  Board  believes  swaps  are  similar 
to  those  agreements  enumerated  in  the 
FCU  Act's  definition  and  should  be 
recognized  as  QFCs.  See  H.R.  Rep.  No. 
101-484  at  1  (recognizing  that  swaps  are 
"similar"  to  forward  contracts, 


securities  contracts,  and  repurchase 
agreements),  to  accompany  Pub.  L.  101- 
311  (Bankruptcy:  Swap  Agreements  and 
Forward  Contracts),  reprinted  in  1990 
U.S.C.C.A.N.  223.  A  Board 
determination  that  swaps  receive  QFC 
treatment  will  provide  greater  certainty 
about  the  treatment  of  swaps  if  a 
Federally-insured  credit  union  is  placed 
into  involimtary  liquidation  or  a 
conservatorship,  will  encourage  . 
counterparties  to  engage  in  swaps  with 
credit  unions,  and  will  parallel  the 
FDIA  treatment  of  swaps  involving 
banks. 

Generedly,  NCUA  provides  a  60-day 
comment  period  on  proposed  rules. 
NCUA  Interpretative  Ruling  and  Policy 
Statement  87-2,  Developing  and 
Reviewing  Government  Regulations.  IIL 
The  Board  has  determined  that  a  30-day 
conunent  period,  rather  than  a  60-day 
comment  period,  is  appropriate  for  this 
proposed  rule.  The  proposed  rule 
should  not  be  controversial.  Few  credit 
unions  are  currently  authorized  to 
engage  in  swaps,  and  the  treatment  of 
swaps  as  QFCs  would  be  beneficial  to 
both  credit  unions  and  counterparties, 
including  banks,  that  engage  in  swaps 
with  credit  imions. 

Until  a  final  yule  is  effective,  the 
Board  has  determined  that  it  will 
exercise  its  discretion  as  liquidating 
agent  or  conservator  and  provide  swaps 
with  QFC  treatment  if  there  is  a 
liquidation  or  conservatorship  involving 
swaps. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  niunber  of  smaU  credit 
tuiions  (those  under  one  million  dollars 
in  assets).  The  Board  believes  it  unlikely 
that  any  small  Federally-insured  credit 
unions  engage  in  swaps.  Accordingly, 
the  Board  believes  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions,  and, 
therefore,  a  regulatory  flexibility    , 
analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  rule  would  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

Executive  Order  13132  encoiu-ages 
independent  regulatory  agencies  to 


consider  the  impact  of  their  actions  on 
State  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  effects,on  the 
States,  on  the  connection  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1 999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999. 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  biu-den.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimally  intrusive. 

List  of  Sub)ects  in  12  CFR  Part  709 

Credit  unions.  Liquidations. 

By  the  National  Credit  Union 
Administration  Board  on  February  20,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  12  CFR  part  709  as  follows: 

PART  709-INVOLUNTARY 
UQUIDATION  OF  FEDERAL  CREDIT 
UNIONS  AND  ADJUDICATION  OF 
CREDITOR  CLAIMS  INVOLVING 
FEDERALLY  INSURED  CREDIT 
UNIONS  IN  UQUIDATION 

1.  The  authority  citation  for  part  709 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757. 12  U.S.C.  1766, 
12  U.S.C.  1767. 12  U.S.C.  1786(h).  12  U.S.C. 
1787,  12  U.S.C.  1788. 12  U.S.C.  1789. 12 
U.S.C.  1789a. 

2.  Add  §  709.13  to  read  as  follows: 

§  709.1 3    Treatment  of  swap  agreements  in 
liquidation  or  conservatorstiip. 

The  Board  has  determined  that  a  swap 
agreement,  as  defined  in  the  Federal 
Deposit  Insurance  Act  at  12  U.S.C. 
1821(e)(8)(D)(vi).  is  a  qualified  financial 
contract  for  purposes  of  the  special 
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treatment  for  qualified  financial 
contracts  provided  in  12  U.S.C.  1787(c). 

|FR  Dor.  03-4444  Filed  2-25-03;  8:45  am] 
BILLING  CODE  7S35-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

^Docket  No.  2002-SW-31-AD1 
RIN  2120-AA64 

Airworthiness  Directives;  Model  HH- 
1K,  TH-1F,  TH-1L,  UH-1A,  UH-1B, 
UH-1E,  UH-1F,  UH-1H,  UH-1L,  and 
UH-1P;  and  Southwest  Florida 
Aviation  Model  SW204,  SW204HP, 
SW205,  and  SW205A-1  Helicopters, 
Manufactured  by  Bell  Helicopter 
Textron,  Inc.  (BHTI)  for  the  Armed 
Forces  of  the  United  States 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). , 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD)  that  applies  to  specified 
type-certificated  military  surplus 
helicopters.  That  AD  currently  requires 
visual  and  radiographic  inspections  of 
the  Boom  Station  (BS)  194  skin  joint 
area  and  the  vertical  fin  spar  caps  for 
cracks  or  fretting.  This  action  would 
require  those  same  actions,  but  would 
update  the  type  certificate  holder  names 
and  add  additional  model  helicopters  to 
the  applicability.  This  proposal  is 
prompted  by  the  need  to  update  the 
current  type  certificate  holders  and  to 
expand  the  applicability  to  additional 
military  surplus  helicopters,  and 
expand  the  inspection  to  include 
corrosion  and  loose  or  working  rivets. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  a  crack  in  the 
skin  of  a  tailboom  assembly,  tail  rotor 
gearbox  support  fitting,  or  vertical  fin 
spar,  which  could  cause  failure  of  the 
tailboom  and  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA"),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
31-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 


Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FA  A,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  . 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
31-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

On  January  20,  1983,  the  FAA  issued 
AD  83-03-03,  Amendment  39-4556  (48 
FR  6097,  February  10,  1983),  to  require 
visually  inspecting  the  tailboom  skin 
and  vertical  fin  front  spar  cap, 
radiographically  inspecting  the  tailboom 
skin  for  cracks,  and  replacing  cracked 
parts,  if  necessary.  That  action  was 
prompted  by  an  accident  in  January 
1982  involving  a  Model  UH-lB 
helicopter.  An  investigation  revealed 
tailboom  skin  cracks,  and  a  subsequent 
metallurgical  examination  revealed  that 
the  cracks  were  caused  by  structural 
fatigue.  The  requirements  of  that  AD  are 
intended  to  detect  cracks  and  to  prevent 
possible  failure  of  the  tailboom  and  fin. 


Since  issuing  that  AD,  the  FAA  has 
determined  that  there  is  a  need  to 
expand  the  inspection  to  include 
corrosion  and  loose  or  working  rivets, 
update  the  type  certificate  holder 
names,  and  add  additional  model 
helicopters  to  the  applicability, 
specifically,  the  HH-lK,  TH-lF.  TH-lL. 
and  the  Southwest  Florida  Aviation 
Model  SW204  and  SW205  series 
helicopters. 

The  unsafe  condition  identified  in 
this  proposal  is  likely  to  exist  or 
develop  on, other  helicopters  of  the  same 
type  designs.  Therefore,  the  proposed 
AD  would  supersede  AD  83-03-03  to 
require: 

•  Within  30  hours  time-in-service 
(TIS),  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS,  visually 
inspecting  the  BS  194  skin  splice  for 
fretting,  corrosion,  loose  or  working 
rivets,  or  a  crack  and  visually  inspecting 
the  vertical  fin  forward  spar  caps  for  a 
crack  where  it  intersects  with  the  tail 
rotor  gearbox  support  fitting. 

•  Before  further  flight  and  thereafter 
at  intervals  not  to  exceed  500  hours  TIS, 
for  a  tailboom  assembly  found  to  have 
any  fi-etting,  corrosion,  loose  or  working 
rivets,  or  a  crack,  or  for  a  tailboom 
assembly  with  1,000  or  more  hours  TIS, 
radiographically  inspecting  the  tailboom 
at  the  BS  194  splice  joint.  The 
radiographic  inspection  must  be 
accomplished  by  an  appropriately-rated 
person  or  facility  authorized  to  perform 
this  type  of  inspection.  The 
radiographic  inspection  must  be 
performed  in  accordance  with  the 
requirements  of  ASTM  E  1742-00,  MIL- 
STD-453C,  or  another  FAA-accepted 
equivalent.  MIL-STD-453C  has  been 
cancelled  by  the  issuing  agency, 
however,  at  this  time,  the  FAA 
continues  to  accept  its  usage. 

•  Before  further  flight,  replacing  any 
part  in  which  a  crack  is  found,  or 
repairing  any  corrosion  or  other  damage 
that  exceeds  the  limitations  in  the 
maintenance  and  overhaul  manuals. 

The  FAA  estimates  that  75  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  visual 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  It  is  estimated 
that  the  cost  of  the  radiographic 
inspection  would  be  $850  per 
inspection  for  labor  and  materials.  The 
total  cost  impact  of  this  proposed  AD  is 
estimated  to  be  $171,750  ($2,290  per 
helicopter  each  year),  assuming  6  visual 
inspections  and  1  radiographic 
inspection  per  year  for  each  helicopter 
and  no  parts  will  need  to  be  replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
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effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  diat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adininistrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-4556  (48  FR 
6097,  Februar>'  10,  1983),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Arrow  Falcon  Exporters,  Inc.  (previously 
Utah  State  University);  Firefly  Aviation 
Helicopter  Services  (previously  Erickson 
Air-Crane  Co.);  Garlick  Helicopters, 
Inc.;  Global  Helicopter  Technology,  Inc.; 
Hagglund  Helicopters,  LLC  (previously 
Western  International  Aviation,  Inc.); 
Hawkins  and  Powers  Aviation,  Inc.; 
International  Helicopters,  Inc.; 
Robinson  Air  Crane,  Inc.;  San  Joaquin 
Helicopters  (previously  Hawkins  and 
Powers  Aviation,  Inc.);  S.M.&T.  Aircraft 
(previously  U.S.  Helicopters,  Inc.); 
Smith  Helicopters;  Southern  Helicopter, 
Inc.;  Southwest  Florida  Aviation; 
Tamarack  Helicopters,  Inc.  (previously 
Ranger  Helicopter  Services,  Inc.);  U.S. 
Helicopter,  Inc.;  and  Williams 
Helicopter  Corporation  (previously  Scott 
Paper  Ca.):  Docket  No.  2002-SVV-31- 
AD.  Supersedes  AD  83-03-03. 
Amendment  39-4556,  Docket  No.  82- 
ASW-54. 
Applicabilitv:  Model  HH-lK.  TH-lF,  TH- 
lL,  UH-IA,  UH-lB,  UH-lE,  UH-lF,  UH-lH, 
UH-lL.  and  UH-lP;  and  Southwest  Florida 
Aviation  Model  SW204.  SW204HP,  SW205, 


and  SW205A-1  helicopters,  manufactured  by 
Bell  Helicopter  Textron,  Inc.  (BHTI)  for  the 
Armed  Forces  of  the  United  States, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
akernative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
,     Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  crack  in  the  skin  of  a  tailboom 
assembly,  tail  rotor  gearbox  support  fitting,  or.' 
vertical  fin  spar,  which  could  cause  failure  of 
the  tailboom  and  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Withifl  30  hours  time-in-service  (TIS). 
and  thereafter  at  intervals  not  to  exceed  100 
hours  TIS: 

(1)  Visually  inspect  the  tailboom  assembly 
skin  joint  at  Boom  Station  (BS)  194  for 
fretting,  corrosion,  loose  or  working  rivets,  or 
a  crack.  Inspect  10  inches  forward  and  10 
inches  aft  of  BS  194  (BS  194  skin  joint  area) 
as  shown  in  the  following  Figure  1: 
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Areas  to  be 
inspected 


FIGURE  1 


Note  2:  The  tailboom  skin  joint  at  BS  194 
is  located  at  the  biiliihead  just  forward  of  the 
attachment  area  for  the  42-degree  tail  rotor 
gearbox  assembly  (42-degree  gearbox)  and  the 
intersection  between  the  vertical  Rn  forward 
canted  bulkhead  and  the  lower  tailboom 
skin. 

(2)  Visually  inspc<:t  the  vertical  fin  forward 
spar  caps  (2)  for  a  crack  at  the  intersection 
with  the  tail  rotor  gearbox  support  fitting. 
Refer  to  Figure.!  of  this  AD. 
•   (b)  Before  further  flight,  and  thereafter  at 
intervals  not  to  exceed  ."iOO  hours  TIS. 
radiographically  inspect  the  BS  194  skin  joint 
area  in  accordance  with  the  requirements  of 
ASTM  E  1742-00.  MlL-STD--».'i;JC.  or 
another  FAA-ai:cepted  equivalent,  for  any 
tailboom  assembly  with: 
V      (1)  Any  fretting,  corrosion,  loose  or 
working  rivets,  or  a  crack  in  the  BS  I'M  skin 
joint  area:  or 
(2)  1 .000  or  more  hours  TIS. 


(c)  If  a  crack  is  found  in  any  part,  replace 

it  with  a;i  airworthy  part  before  further  flight. 
Repair  any  corrosion  or  other  damage  that 
exceeds  the  limitations  in  the  maintenance  or 
overhaul  manuals  before  further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  at:ceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office.  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
lnspei;tor,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorc;raft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Roton:raft  Certification 
Office. 

(e)  Special  flight  permits  mav  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 


the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth.  Texas,  on  February 
6.  200.1. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate.  Aircraft 
CertifLration  Serxice. 
|FR  Doc.  03-^480  Filed  2-25-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-25-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  Model  269A, 
269A-1,  269B.  269C,  and  TH-55A 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). ^__ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD)  that  applies  to  Schweizer 
Aircraft  Corporation  (Schweizer)  Model 
269A,  269A-1.  269B,  269C,  and  TH- 
55A  helicopters.  That  AD  currently 
requires  inspecting  the  lugs  on  certain 
aft  cluster  fittings,  and  each  aluminum 
end  fitting  on  certain  tailboom  struts. 
Modifying  or  replacing  each  strut 
assembly  within  a  specified  time  period 
and  serializing  certain  strut  assemblies 
are  also  rfequired  by  the  existing  AD. 
This  proposed  AD  would  require  the 
same  actions  as  the  existing  AD,  would 
require  a  one-time  inspection  and 
repair,  if  necessary,  of  certain  additional 
cluster  fittings,  and  would  require 
replacement  and  modification  of  certain 
cluster  fittings  within  150  hours  time- 
in-service  (TIS)  or  6  months,  whichever 
occurs  first.  This  proposal  is  prompted 
by  the  need  to  expand  the  applicability 
to  include  certain  Hughes-manufactured 
cluster  fittings  and  to  provide  a 
terminating  action  for  the  repetitive- 
dye-penetrant  inspections  of  the  cluster 
fittings.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  a  tailboom  support  strut  or  a 
cluster  fitting,  which  could  cause 
rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
'  or  before  April  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
AdmTnistration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
25-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 
George  Duckett,  Aviation  Safety 
Engineer,  FAA,  New  York  Aircraft 
Certification  Office,  Airframe  and 
Propulsion  Branch,  10  Fifth  Street,  3rd 
Floor,  Valley  Stream,  New  York, 
telephone  (516)  256-7525,  fax  (516) 
568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  pft-sons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed,  ^ 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
25-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

DUcussioii 

On  April  12,  2002,  the  FAA  issued 
AD  2001-25-52,  Amendment  39-12726 
(67  FR  19646,  April  23,  2002),  to  require 
the  following: 

•  Within  10  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  50  hoius  TIS, 
dye-penetrant  inspect  and  replace,  if 
necessary,  each  cluster  fitting,  part 
number  (P/N)  269A2234  and  P/N 
269A2235; 

•  At  intervals  not  to  exceed  50  hours 
TIS,  visually  inspect  the  strut  aluminum 
end  fittings  for  deformation  or  damage, 
dye-penetrAnt  inspect  the  strut 
aluminum  end  fittings  for  a  crack,  and 
replace  deformed,  damaged,  or  cracked 
parts. 

•  Within  500  hours  TIS  or  one  year, 
whichever  occius  first,  modify  or 
replace  the  strut  assemblies. 


•  Within  100  hours  TIS,  for  Model 
269C  helicopters,  serialize  each  strut 
assembly,  P/N  269A2015-5  and 
269A20i5-ll. 

That  action  was  prompted  by  an 
accident  in  the  United  Kingdom 
involving  the  in-flight  structural  failiue 
of  a  Model  269C  helicopter.  The 
requirements  of  that  AD  are  intended  to 
prevent  failiu-e  of  a  lug  on  a  cluster 
fitting,  which  could  result  in  rotation  of 
a  tailboom  into  the  main  rotor  blades, 
and  subsequent  loss  of  control  of  the 
helicopter.  The  existing  AD,  which 
superseded  AD  76-18-01  (41  FR  37093, 
September  2, 1976),  includes  a  reference 
-to  inspecting  the  center  attachment 
fitting.  However,  AD  93-21-03  (58  FR 
59944,  November  12,  1993).  Docket  91- 
ASW-1 1 ,  addressed  the  unsafe 
conditions  of  the  center  attachment 
fitting  and  it  is  unnecessary  to  further 
address  those  issues  in  this  proposed 
AD. 

Since  the  issuance  of  the  existing  AD," 
the  FAA  has  determined  that  the  pool 
of  cluster  fittings  that  needs  inspecting 
should  be  expanded  to  include  certain 
Hughes-manufactured  cluster  fittings 
that  were  inadvertently  omitted  from 
the  applicability  of  the  existing  AD 
because  of  the  failiue  to  include 
Hughes-manufactured  P/N's, 
269A2234-3  and  269A2235-3,  in  the 
applicability.  Also,  the  manufacturer 
has  completed  the  development  of  a 
modification  kit  for  the  cluster  fitting 
that  can  serve  as  a  terminating  action  for 
the  repetitive  50-hour  TIS.  dye-penetrant 
inspection. 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  helicopters  of  the  same  type 
designs.  Therefore,  the  proposed  AD 
would  supersede  AD  2001-25-52  to 
require  the  following: 

•  Within  10  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  50  hours  TIS, 
dye-penetrant  inspect  the  lugs  and 
replace  any  cracked  cluster  fitting. 

•  Within  150  hours  TIS  or  6  months, 
whichever  occurs  first,  replace  or 
modify,  using  kit,  P/N  SA-269K-106-1. 
each  cluster  fitting,  P/N  269A2234  and 
P/N  269A2235. 

•  For  strut  assemblies,  P/N  269A201 5 
or  P/N  269A2015-5,  at  intervals  not  to 
exceed  50  hours  TIS,  visually  inspect 
the  strut  aluminum  end  fittings  for 
deformation  or  damage,  dye-penetrant 
inspect  the  strut  aluminum  end  fittings 
for  a  crack,  and  replace  deformed, 
damaged,  or  cracked  parts.  Within  500 
hours  TIS  or  one  year,  whichever  occurs 
first,  modify  or  replace  certain  part- 
numbered  strut  assemblies. 

•  Within  100  hours  TIS.  for  Model 
269C  helicopters,  serialize  each  strut 
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assembly.  P/N  269A2015-5  and 
269A2015-11. 

•  Within  25  hours  TIS  or  60  days, 
whichever  occurs  first,  inspect  and 
repair  cluster  fittings.  P/N  269A2234-3 
and  P/N  269A2235-3. 
•  •  Before  further  flight,  replace  any 
cluster  fitting  that  is  cracked  or  has  a 
surface  defect  beyond  rework  limits. 

The  FAA  estimates  that  1,000 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  2.5  work  hours  for 
each  dye-penetrant  inspection.  12  work 
hours  to  replace  one  cluster  fitting,  4 
work  hours  to  modify  or  replace  the 
strut  assembly,  0.25  work  hours  to 
serialize  the  strut  assembly,  and  16 
work  hours  to  modify  a  cluster  fitting. 
The  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $5  for  each  fitting 
inspection,  $1,635  to  replace  a  cluster 
fitting,  $1 .500  to  modify  or  replace  the 
strut  assembly,  and  $1,688  for  each 
cluster  fitting  modification  kit  (2 
fittings).  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,260,320 
(assuming  2,000  cluster  fittings  are 
inspected,  50  cluster  fittings  are 
replaced.  6  strut  assemblies  are 
modified  or  replaced,  6  strut  assemblies 

Helicopter  model  numtwr 

Model  269C  

Model  269C  

Model  269A,  A-1,  B,  Of  C,  orTH-55A  


are  serialized,  and  1,010  cluster  fittings 
are  modified). 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12726  (67  FR 
19646,  April  23.  2002),  and  by  adding 

a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Schweizer  Aircraft  Corporation:  Docket 
No.  2002-SW-25-AD.  Supersedes  AD  2001- 
25-52.  Amendment  39-12726,  Docket  No. 
2001-SW-58-AD. 

Applicability:  Model  269A.  269A-1,  269B, 
269C.  and  TH-55A  helicopters,  certificated 
in  any  category,  with  a  tailboom  support  strut 
(strut)  assembly,  part  number  (P/N) 
269A2015  or  269A2015-5;  or  with  h  center 
frame  aft  cluster  fitting,  F/N  269A2234  or 
269A2235.  and  an  aft  cluster  fitting  listed  in 
the  following  table: 


Heiicopler  serial  numt)er 


0570  ttirougti  1165 
0500  through  1165 
AM  


With  aft  cluster  fitting,  P/N 


269A2234-3 
269A2235-3 
269/V2234-3  or  269A2235-3 


Exception:  For  the  Model  269 A.  A-1,  B.  or 
C  or  TH-55A  helicopters  with  Hughes- 
manufactured  cluster  fittings,  P/N 
269A2234-3  or  P/N  269A2235-3.  installed,  if 
there  is  written  documentation  in  the  aircraft 
or  manufacturer's  records  that  shows  the 
cluster  fitting  was  originally  sold  by  Hughes 
after  )une  1, 1988,  the  requirements  of  this 
AD  are  not  applicable. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  l>een  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  tailtK>om  support 
strut  or  lug  on  a  cluster  fitting,  which  could 


cause  rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 
(a)  Within  10  hours  time-in-service  (TIS). 
and  thereafter  at  intervals  not  to  exceed  50 
hours  TIS,  for  helicopters  with  cluster 
fittings,  P/N  269A2234  or  P/N  269A2235: 

(1)  Using  paint  remover,  remove  paint  from 
the  lugs  on  each  cluster  fitting.  Wash  with 
water  and  dry.  The  tailboom  support  strut 
must  he  riemoved  prior  to  the  paint  stripping. 

(2)  Dye-penetrant  inspect  the  lugs  on  each 
cluster  fitting.  See  the  following  Figure  1: 

BILUNG  COOE  4910-13-P 
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SMA2234 

All  duster  mitat 

(M9A223S  ilflM  •!«•) 


BILUNG  CODE  4910-13-C 

(3)  If  a  crack  is  found,  before  further  flight, 
replace  the  cracked  cluster  fitting  with  an 
airworthy  cluster  fitting. 

(b)  Cluster  fittings,  P/N  269A2234  and  P/ 
N  269A2235,  that  have  NOT  been  modified 
with  Kit  P/N  SA-269K-106-1,  are  NOT 
eligible  replacement  parts. 

(c)  Within  150  hours  TIS  or  6  months, 
whichever  occurs  first,  replace  each  cluster 
fitting,  P/N  269A2234  and  P/N  269A2235, 
with  an  airworthy  cluster  fitting  or  modify 
each  cluster  fitting,  P/N  269A2234  and  P/N 
269A2235,  with  Kit.  P/N  SA-269K-106-1. 
Installing  the  kit  is  terminating  action  for  the 
50-hour  TIS  repetitive  dye-penetrant 
inspection  for  these  cluster  fittings.  Broken  or 
cracked  cluster  fittings  are  not  eligible  for  the 
kit  modification. 


(d)  For  helicopters  with  strut  assemblies. 
P/N  269A2015  or  269A2015-5,  accomplish 
the  following: 

(1)  At  intervals  not  to  exceed  50  hours  TIS: 

(i)  Remove  the  strut  assemblies,  P/N 
269A2015  or  P/N  269A2015-5. 

(ii)  Visually  inspect  the  strut  aluminum 
end  fittings  for  deformation  or  damage  and 
dye-penetrant  inspect  the  strut  aluminum 
end  fittings  for  a  crack  in  accordance  with 
Step  II  of  Schweizer  Service  Information 
Notice  No.  N-109.2,  dated  September  1. 1976 
(SIN  N-109.2). 

■    (iii)  If  deformation,  damage,  or  a  crack  is 
found,  before  further  flight,  modify  the  strut 
assemblies  by  replacing  the  aluminum  end 
fittings  with  stainless  steel  end  fittings,  P/N 
269A2017-3  and  -5,  and  attach  twits  in 
accordance  with  Step  III  of  SIN  N-log.2;  or 
replace  each  strut  assembly  P/N  269A2015 
with  P/N  269A2015-9,  and  replace  each  strut 


assembly  P/N  269A2015-5  with  P/N 
269A2015-11. 

(2)  Within  500  hours  TIS  or  one  year, 
•whichever  occurs  first,  modify  or  replace  the 
strut  assemblies  in  accordance  with 
paragraph  (d)(l)(iii)  of  this  AD. 

(e)  For  the  Model  269C  helicopters,  within 
100  hours  TIS.  serialize  each  strut  assembly, 
P/N  269A2015-5  and  P/N  269A20 15-11,  in 
accordance  with  Schweizer  Service 
Information  Notice  No.  N-108,  dated  May  21, 
1973. 

(f)  Within  25  hours  TlS  or  60  days, 
whichever  occurs  first,  for  cluster  fittings,  P/ 
N  269A2234-3  and  P/N  269A2235-3. 
perform  a  one-time  inspection  and  repair,  if 
required,  in  accordance  with  F*rocedures,  Part 
II  of  Schweizer  Service  Bulletin  No.  B-277, 
dated  January  25,  2002. 

(g)  Before  fiirther  flight,  replace  any  cluster 
fitting  that  is  cracked  or  has  surface  defects 
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beyond  rework  limits  with  an  airworthy     - 
cluster  fitting. 

(h)  An  alternative  method  of  compFiance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (NYACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  NYACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  NYACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  February 
18,  2003. 
Eric  D.  Bries, 

Manager,  Hutorcraft  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  03-4479  Filed  2-25-03;  8:45  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[RE6-1 24069-02] 
RIN  154S-BA77 

Section  6038— Returns  Required  WItti 
Respect  to  Controlled  Foreign 
Partnerships 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancel  lation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
relating  to  controlled  foreign 
partnerships. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  March  12, 
2003,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNita  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Procedure  and  Administration),  (202) 
622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  un  Monday,  December 
23,  2002  (67  PR  78202),  announced  that 
a  public  hearing  was  scheduled  for 
Wednesday,  March  12,  2003.  at  10  a.m., 
in  room  4718,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  The  subject  of 


the  public  hearing  is  proposed 
regulations  under  section  6038  of  the 
Internal  Revenue  Code.  The  ouUiqes  of 
topics  to  be  addressed  at  the  hearing 
were  due  on  Wednesday,  February  20. 
2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Friday.  February  21. 
2003.  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Wednesday.  March  12.  2003.  is 
cancelled. 

Cynthia  Grigsby, 

Chief  Regulations  Unit.  Associate  Chief 
Counsel  (Procedure  and  Administration). 
|FR  Doc.  03-4545  Filed  2-25-03;  8:45  am) 

BILLING  COOe  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 
(REG-1 27380-02] 
RIN  1545-BA79 

Outbound  Liquidations  to  Foreign 
Corporations;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  outbound  liquidations  to  foreign 
corporations  under  section  367  of  the 
Internal  Revenue  Code. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  March  4.  2003, 
at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
R.  Traynor  of  the  Regulations  Unit. 
Associate  Chief  Counsel,  Procedure  & 
Administration,  at  (202)  622-7180  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATX>N:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday. 
November  20,  2002  (67  FR  70031). 
announced  that  a  public  hearing  was 
scheduled  for  March  3.  2003  at  10  a.m.. 
in  room  4718  of  the  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW..  Washington.  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  367  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 


regulations  expired  on  February  1 1 . 
2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  February  21.  2003,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for  March 
3.  2003  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief  Regulations  Unit.  Associate  Chief 
Counsel  (Procedure  and  Administration). 
[FR  Doc.  03-4544  Filed  2-25-03;  8:45  am] 

BILLING  COOE  4a30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA262-0369b;  FRL-7451-5]  ' 

Revisions  to  tfie  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  and  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  emissions  from 
organic  liquid  storage  and  VOC  and 
nitrogen  dioxide  (Nox)  from  flare 
operations  at  industrial  sites  such  as  oil 
refineries,  chemical  manufacturers,  and 
oil  wells.  We  are  proposing  to  approve 
local  rules  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  March  28.  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board. 

n 

Stationary  Source  Division.  Rule 
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Evaluation  Section,  1001  "I"  Street, 

Sacramento.  CA  95814; 
Monterey  Bay  Unified  Air  Pollution 

Control  District.  24580  Silver  Cloud 

Court,  Monterey,  CA  93940;  and, 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District.  1990  East 

Gettysburg  Street.  Fresno.  CA  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http.// 
www.  arb.  ca.gov/drdb/drdbltxt.  h  tm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley.  EPA  Region  IX.  (415) 
947-4111. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  MBUAPCD  417-Storage  of 
Organic  Liquids  and  SJVUAPCD  4311- 
Flares.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  we  are 
approving  these  local  rules  in  a  direct 
final  action  without  prior  proposal 
because  we  believe  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
,  comments,  no  further  activity  is 


planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  December  6,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03^382  Filed  2-25-03;  8:45  am] 

BILLING  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  264-0388;  FRL-745&-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  oxides  of  nitrogen 
(NOx)  emissions  from  stationary  gas 
turbines.  We  are  proposing  to  approve  a 
local  rule  to  regulate  these  emission 
spiuces  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
March  28,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hav^rtkome 
Street.  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 


oiu-  Region  IX  office  diuing  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations:  California  Air 
Resources  Board,  Stationary  Source 
Division.  Rule  Evaluation  Section.  1001 
"I"  Street.  Sacramento.  CA  95814. 
Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Ventura.  California  93003. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charnjit  BhuUar,  EPA  Region  IX. 
(415)972-3960. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contente 

I.  The  States  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  this  rule? 

B.  Does  this  rule  meet  the  evaluation 
criteria? 

C.  Public  comment  and  flnal  action. 

III.  Background  Information 
Why  was  this  rule  submitted? 

IV.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  witii  the  date  that  it  was 
adopted  by  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Table  1. 

—Submitted  Rules 

Local  Agency 

Rule# 

Rule  Title 

Adopted     '    Submitted 

VCAPCD 

74.23 

Stationarv  Gas  Turbines          

01/08/02          03/15/02 

1 

On  May  7.  2002,  this  rule  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51.  appendix  V. 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

VCAPCD  adopted  an  earlier  version  of 
this  rule  on  October  10, 1995,  and  CARB 
submitted  it  to  us  on  March  26, 1996. 
We  published  approval  of  this  previous 
version  of  rule  74.23  into  the  SIP  on 
January  22, 1997  (14  FR  3220).  VCAPCD 


adopted  revisions  to  the  SIP-approved 
version  on  June  12.  2001  and  CARB 
submitted  to  us  on  October  30,  2001. 
While  we  can  only  act  on  the  most 
recendy  submitted  version,  we  have 
reviewed  material  associated  with  . 
previous  submittals.. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

Rule  74.23  applies  to  all  stationary  gas 
turbines  with  a  rating  equal  to  or  greater 
than  0.3  megawatts  (MW)  output  and 
operated  on  gaseous  and/or  liquid  fuel. 


Stationary  gas  turbines  in  VentiuB 
County  are  used  as  cogeneration  units  to 
generate  electricity  and  supply  heat  for    , 
industrial  processes,  or  as  electric 
generators,  and/or  as  primemovers  of 
equipment  used  in  the  oil  production 
industry.  The  primary  purpose  of  the 
rule  revisions  is  to  slighUy  modify  two 
emission  Umits. 

The  TSD  has  more  information  about 
this  rule. 
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n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally,  SIP  rules  must  be 
enforceable  [see  section  11 0(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A),  182(f)  and  189(a)), 
and  must  not  relax  existing 
requirements  {see  sections  110(1)  and 
193).  The  VCAPCD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81), 
so  Rule  74.23  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  enforceability 
and  RACT  requirements  consistently 
include  the  foUowring: 

1.  Issue  Relating  to  VOC  Regulation, 
Cut  points.  Deficiencies,  and  Deviations 
(the  Blue  Book),  U.S.  EPA.  May  25. 
1988. 

2.  "Guidance  Document  for  Correcting 
VOC  Rule  Deficiencies",  U.S.  EPA 
Region  9,  August  21,  2001  (the  little 
bluebook). 

3.  State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendment  of  1990  (the  "NOx 
Supplement  to  the  General  Preamble"), 
U.S.  EPA.  57  FR  55620,  November  25, 
1992. 

4.  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA.  40 
CFR  part  51. 

5.  State  Implementation  Plans  for 
National  Primary  and  Secondary 
Ambient  Air  Quality  Standards.  Section 
110  of  the  Clean  Air  Act.  and  Plan 
Requirements  for  Nonattainment  Areas, 
Title  I  Part  D  of  the  Clean  Air  Act. 

6.  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  the  Control  of  Oxides  of  Nitrogen 
From  Stationary  Gas  Turbines,  State  of 
California  Air  Resources  Board,  May  18, 
1992. 

7.  Alternative  Control  Techniques 
(ACT)  Document.  NOx  Emissions  from 
Stationary  Gas  Turbines,  U.S.  EPA, 
January  1993.  EPA-453/R-93-007. 

8.  Cost  Effective  Nitrogen  Oxides 
(NOx)  Reasonably  Available  Control 
Technology  (RACT).  U.S.  EPA  Office  of 
Air  Quality  Planning  and  Standards, 
March  16,  1994. 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

The  substantive  revisions  to  the  rule 
were  relaxation  of  the  NOx  emission 
limit  in  section  B.5  from  20  ppmv  to  24 
ppmv  for  LM-2500  turbines,  and  the 
strengthening  of  the  limit  in  section  B.6 
from  9  ppmv  to  6.8  ppmv  for  LM-5000 


turbines.  We  believe  these  changes 
result  in  a  net  decrease  and  that  this 
rule  is  consistent  with  the  relevant 
policy  and  guidance  regarding 
enforceability,  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  fulfill  all  relevant  requirements,  we 
are  proposing  to  fully  approve  it  as 
described  in  section  110(k)(3)  of  the  Act. 
Wo  will  accept  comments  from  the 
public  on  this  proposal  for  the  next  30 
days.  Unless  we  receive  convincing  new 
information  during  the  comment  period, 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

III.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NOx  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 

Table  2.— Ozone  Nonattainment 
Milestones 


Date 

Event 

March  3,  1978  

EPA  promulgated  a  list 

of  ozone  nonattain- 

ment areas  under 

the  Clean  Air  Act  as 

amended  in  1977. 

43  FR  8964;  40  CFR 

81.305. 

May  26.  1988  

EPA  notified  Gov- 

ernors ttiat  parts  of 

their  SIPs  were  inad- 

equate to  attain  arnj 

maintain  the  ozone 

standard  and  re- 

quested that  they 

correct  the  defi- 

ciencies (EPA's 

SIP-Call).  See  sec- 

tion 110(a)(2KH)of 

the  pre-amended 

Act. 

November  15,  1990 

Clean  Air  Act  Amend- 

ments of  1990  were 

enacted.  Pub.  L. 

101-549.  104  Stat. 

2399.  codified  at  42 

use.  7401-7671q. 

May  15,  1991  

Section  182(a)(2)(A) 

requires  that  ozone 

nonattainment  areas 

con-ect  deficient 

RACT  rules  by  this 

date. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (PubUc  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
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absence  of  a  prior  existing  requirement  ■ 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  7,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03^514  Filed  2-25-03;  8:45  am) 

BILUNG  CODE  6560-4<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA273-0381b;  FRL-7452-4] 

Revisions  to  the  California  State 
Implenoentation  Plan,  Imperial  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  This 
revision  concerns  particulate  matter 
(PM)  emissions  livestock  feed  yard 
operations.  We  are  proposing  to  approve 
this  local  rule  regulating  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  conunents  on  this  proposal 
must  arrive  by  March  28,  2003. 
ADDRESSES:  Mail  conunents  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 


our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814;  and. 
Imperial  County  Air  Pollution  Control 
District,  150  South  9tH  Street,  El 
Centro,  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(Air-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  947-4111. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  ICAPCD  Rule  420^ 
Livestock  Feedyards.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial. 
However,  if  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
address  the  comments  in  subsequent 
action  based  on  this  proposed  rule.  We 
do  not  plan  to  open  a  second  comment 
period,  so  anyone  interested  in 
commenting  should  do  so  at  this  time. 
If  we  do  not  receive  adverse  comments, 
no  further  activity  is  plaimed.  For 
further  information,  please  see  the 
direct  final  action. 

Dated:  February  3,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  03-4377  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  1 73-1 1 73;  FRL-7456-1  ] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Kansas.  This  revision  is  a  new 
regulation  entitled  "Prevention  of 
Significant  Deterioration  of  Air  Quality" 
and  will  replace  the  existing  regulation 
which  comprised  the  prior  body  of 
Prevention  of  Significant  Deterioration 
of  Air  Quality.  This  revision  adopts  by 
reference  40  CFR  52.21.  as  in  effect  on 
July  1,  2000. 


In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
conunenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
March  28,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Heather  Hamilton,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  Februar>'  20,  2003. 
lames  B.  Gulliford, 

Regional  Administrator.  Region  7. 

[FR  Doc.  03-4627  Filed  2-25-03:  8:45  ami 

BILUNG  CODE  6560-5(M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

p.D  020303A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing: 
request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preHminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP),  the  Mid- 
Atlantic  Fishery  CQuncil  Research  Set- 
Aside  Program,  and  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
American  lobster  regulations.  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  an  EFP.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  proposes  to  issue  an  EFP 
that  would  allow  one  vessel  to  conduct 
fishing  operations  otherwise  restricted 
by  the  regulations  governing  the 
fisheries  of  the  Northeastern  United 
States.  The  vessel  would  be  exempt 
from  the  black  sea  bass  Centropristis 
striata,  commercial  fishing  closure  and 
size  limit  requirements  (size  limit 
exemption  is  for  retaining  research 
samples  only),  and  from  Federal  lobster/ 
black  sea  bass  pot  restrictions  in  Lobster 
Management  Area  4,  lobster  trap  limits, 
lobster  escape  vent  requirements,  tag 
requirements  in  Lobster  Management 
Areas  4  and  5,  and  any  black  sea  bass 
area  restrictions.  The  exemptions  will 
allow  for  experimentation  with  three 
different  black  sea  bass  escape  vent 
sizes,  and  for  compensation  fishing  to 
fund  the  research. 

DATES:  Comments  on  this  document 
must  be  received  on  or  before  5:00  p.m. 
EST  March  13,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office.  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  BSB 
Escape  Vent  EFP  Proposal."  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
(978) 281-9135. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Perra,  Fishery  Policy  Analyst,  978-281- 
9153. 

SUPPLEMENTARY  INFORMATION:  An 
application  for  an  EFP  was  submitted  to 
NMFS  by  Wizard  Enterprises  on 
September  9,  2002.  Regulations  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 


to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs.  The  EFP  is  being 
requested  to  facilitate  a  research  project 
by  one  vessel  that  would  compare  the 
effects  of  three  different  black  sea  bass 
pot  escape  vents  on  the  structure  of 
black  sea  bass  populations.  To  provide 
the  greatest  potential  for  fishing  success, 
it  would  be  necessary  to  allow  the 
vessel  to  fish  for,  and  possess,  black  sea 
bass  during  closures  that  may  be 
implemented  due  to  the  attainment  of 
the  commercial  quota  and  fi^me  work 
adjustments  at  50  CFR,  648  subpart  I, 
and  minimum  size  limits  at  50  CFR  648 
subpart  I  (size  limit  exemption  is  for 
retaining  research  samples  only);  and  to 
exempt  the  vessel  from  the  800  lobster 
pot  limit  at  50  CFR  697.19(a)(2),  tag 
restrictions  at  50  CFR  part  697.19(c), 
and  escape  vent  requirements  at  50  CFR 
697.21(c).  These  exemptions  would  be 
necessary  for  the  vessel  to  fish  144 
experimental  black  sea  bass/lobster 
pots.  However,  in  order  to  maintain  the 
conservation  goals  of  the  regulations  for 
American  lobster  and  to  protect  marine 
mammals,  no  lobster  harvest  would  be 
allowed  from  any  experimental  black 
sea  bass/lobster  pots  fished  in  Lobster 
Area  Management  4.  and  all 
experimental  black  sea  bass/lobster  pots 
would  be  required  to  be  fished  in 
conformance  with  the  gear  requirements 
under  the  Atlantic  Large  Whale  Take 
Reduction  Plan,  Marine  Mammal 
Protection  Act,  and  Endangered  Species 
Act.  In  order  to  make  it  economically 
efficient  to  provide  the  funding  for  the 
research,  the  vessel  participating  in  the 
research  project  also  would  be 
authorized  to  make  additional 
compensation  fishing  trips  during 
closed  seasons,  to  land  up  to  a  total  of 
25.000  lb  (11,340  kg)  of  black  sea  bass. 
However,  no  black  sea  bass  smaller  than 
the  minimum  size  of  11  inches  (27.9 
cm)  could  be  sold,  traded,  bartered,  or 
processed  for  sale.  Landings  from  such 
trips  would  be  sold  to  generate  funds 
that  would  defray  the  costs  associated 
with  the  research  projects. 

Traps  with  either  a  2-inch  (5.08-cm) 
square,  a  2  3/8-inch  (6.03-cm)  circular, 
or  a  5  3/4-inch  (14.61-cm)  rectangular 
escape  vent  would  be  tested.  The 
experiment  would  use  144  traps  set  in 
12  trap  strings.  The  12  trap  strings 
would  be  connected  by  rope  at  regular 
intervals  and  deployed  with  one  float  on 
each  end.  Two  strings  of  traps  each 
would  be  deployed  next  to  six  different 
wrecks  off  the  New  Jersey  coast.  Ti:aps 
would  be  pulled  once  a  week  from  mid- 
May  to  mid-November.  Approximately 
26  day-long  research  fishing  trips  are 
proposed  for  the  project  during  2003. 


The  fishing  activity  would  occur 
primarily  off  the  coast  from  Manasquan 
to  Cape  May,  NJ.  A  NMF^-supervised 
technician  would  be  onboard  the 
participating  vessel  during  all  research 
trips.  Any  landings  that  would  occur 
from  research  or  compensation  fishing 
would  be  reported  in  the  Vessel  Trip 
Report,  as  required,  because  the 
participating  vessel  possesses  a 
commercial  black  sea  bass  moratorium 
permit.  All  landings  would  be  landed  in 
compliance  with  applicable  state 
landing  laws. 

Based  on  the  results  of  the  EFPs,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  19,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-4440  Filed  2-25-03;  8:45  am] 

BILLING  COOe  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  020403A] 

Magnuson-Stevens  Act  Provisions; 
Generai  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

summary:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  an  EFP  application  from  the  Maine 
Department  of  Marine  Resources  (Maine 
DMR)  contains  all  the  required 
information  and  warrants  further 
consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP),  and  does  not  detrimentally  affect 
the  well  being  of  any  stock  of  fish  likely 
to  be  taken  during  the  experiment. 
Therefore,  NMFS  announces  that  the 
Regional  Administrator  proposes  to 
issue  an  EFP  that  would  allow  one 
vessel  to  conduct  fishing  operations  that 
are  otherwise  restricted  by  the 
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regulations  governing  the  fisheries  of 
the  NE  United  States.  The  EFP  would 
allow  for  an  exemption  from  the  NE 
multispecies  small  mesh  northern 
shrimp  fishery  exemption  area  time 
restrictions.  The  exempted  fishing 
activity  would  support  research  to  test 
a  dual  panel  single  Nordmore  grate 
system  for  commercial  northern  shrimp, 
Pandalus  borealis,  in  the  Gulf  of  Maine. 
The  system  is  intended  to  separate  small 
shrimp  and  fish  from  market-sized 
shrimp  in  trawl  nets  by  separating  the 
catch  using  a  Nordmore  grate  with  two 
sets  of  bar  spacings.  Regulations  under, 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  March  13, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Maine 
Department  of  Marine  Resources 
Northern  Shrimp  dual  panel  single 
Nordmore  grate  EFP  Proposal." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Blackburn,  Fishery  Memagement 
Specialist,  978-281-9326. 


SUPPLEMENTARY  INFORMATION:  The 
application  for  an  EFP  was  submitted  by 
the  Maine  DMR  for  research  being 
funded  by  the  Northeast  Consortium. 
The  applicant  is  requesting  an 
exemption  for  one  commercial  vessel 
from  the  NE  multispecies  small  mesh 
northern  shrimp  fishery  exemption  area 
time  restrictions  at  50  CFR 
648.80(a)(5)(iii)  for  26  days  of  at-sea  gear 
testing.The  objective  of  the  research  is 
to  test  a  dual  pemel  single  Nordmore 
grate  system  for  the  purposes  of 
separating  small  shrimp  and  most  fish 
from  market-sized  shrimp  in  trawl  nets 
by  separating  the  catch  using  a 
Nordmore  grate  with  two  sets  of  bar 
spacings.  The  experimental  design 
consists  of  a  trouser  trawl  net  utilizing 
a  Nordmore  grafe  with  two  panels.  The 
upper  panel,  which  the  catch  in  the  net 
will  encounter  first,  has  small  bar 
spacing  that  will  let  small  shrimp  and 
small  fish  pass  through  and  escape  the 
net,  as  the  codend  is  tied  to  the  grate 
below  this  panel.  Anything  larger  will 
slide  dowm  the  bars  to  the  next  panel, 
where  the  bar  spacing  is  the  normal  1- 
inch.  The  market  sized  shrimp  and  like 
sized  bycatch  will  pass  through  these 
bars  and  flow  back  into  the  codend. 
Anything  larger  will  slide  down  the  bars 
and  escape  through  the  exit  hole  in  the 
bottom  of  the  net. 

The  sea  trials  would  be  conducted  off 
the  coast  of  Maine,  in  the  Gulf  of  Maine 
Small  Mesh  Northern  Shrimp 
Exemption  Area,  during  April  and  May 
2003,  outside  of  the  fishing  season  for 


northern  shrimp  (January  15  to  February 
27,  2003).  This  is  the  time  of  year  when 
the  various  size  classes  of  shrimp  are 
located  in  the  same  areas  of  the  Gulf  of 
Maine. 

No  shrimp  or  fish  will  be  landed 
during  this  study.  It  is  estimated  that  the 
total  catch  of  northern  shrimp  will  be 
21,632  lb  (9,812  kg),  with  an  estimated  ' 
bycatch  of  1,730  lb  (785  kg)  of  whiting. 
108  lb  (49  kg)  of  herring,  108  lb  (49  kg) 
of  alewife,  and  a  minimal  amount  of 
other  species.  A  scientist  would  be 
aboard  the  vessel  during  all 
experimental  sea  trials. 

This  experimental  work  is  important 
because  it  could  lead  to  the 
development  of  gear  that  could  improve 
the  size  selection  of  the  shrimp  nets  for 
northern  shrimp  and  reduce  the 
inadvertent  bycatch  of  fish  species.  The 
successful  development  of  a  dual  panel 
single  Nordmore  grate  device  could 
provide  the  fishing  industry  with  a 
highly  selective  device  that  functions 
similarly  to  a  double  Nordmore  grate 
system,  while  being  less  cumbersome  to  , 
rig  and  handle  on  deck. 

Based  on  the  results  of  this  EFP,  this 
action  could  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  19,  2003. 

Richard  W.  Surdi, 

Aeting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-4439  Filed  2-25-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payette  National  Forest,  Idaho;  Middle 
Little  Salmon  Vegetation  Management 
Project 

agency:  Forest  Service,  USDA. 

ACnON:  Comment  Period  Extension  for 
Draft  Environmental  Impact  Statement. 

SUMMARY:  The  comment  period  has  been 
extended  for  the  proposed  Middle  Little 
Salmon  Vegetation  Management  Project 
Draft  Environmental  Impact  Statement 
(DEIS).  The  Notice  of  Availabihty  of  the 
DEIS  as  published  in  the  Federal 
,  Register  on  January  3.  2003,  (Volume 
68,  Number  2). 

DATES:  Comments  concerning  the 
analysis  must  be  received  in  writing  and 
postmarked  by  March  9,  2003. 

ADDRESSES:  Send  written  comments  and 
suggestions  to  Forest  Supervisor,  c/o 
Middle  Little  Salmon  Vegetation 
Management  Project,  Payette  National 
Forest,  P.O.  Box  1026,  McCall.  Idaho 
83638,  fax  (208)  634-0744. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Dixon,  Interdisciplinary  Team  Leader; 
or  Kimberly  Brandel,  New  Meadows 
District  Ranger  at  (208)  347-0300. 

SUPPLEMENTARY  INFORMATION:  The 
comment  period  ending  February  24, 
2003,  has  been  extended  to  March  9, 
2003,  to  provide  time  for  public 
comment.  This  DEIS  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r4/ 
Payette/main.html.  Substantive 
comments  received  during  the  comment 
period  will  receive  agency  response  in 
the  final  envirorunental  impact 
statement. 

•    Dated:  February  19,  2003. 

Mark  Madrid, 

Payette  Forest  Supervisor. 

[FR  Doc.  03-4482  Filed  2-25-03;  8:45  am] 

BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

EastBrldge  Allotment  Range  Analysis; 
Caribou-Targhee  National  Forest, 
Caribou  and  Bonneville  Counties,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Soda  Springs  Ranger 
District,  Caribou-Targhee  National 
Forest,  will  be  preparing  an 
Environmental  Impact  State  (EIS)  Jlo 
analyze  the  effects  of  authorizing 
grazing  on  several  cattle  allotments. 
Allotment  Management  Plans  for  the: 
Bridge  Creek,  Jacknife,  Tincup,  Stimip 
Creek,  and  Salt  Lick  Cattle  Allotments 
will  be  updated  based  on  the  analysis. 
The  project  area  is  located  within 
Caribou  and  Bonneville  counties  in 
Idaho  and  in  Lincoln  County,  Wyoming. 

The  Jacknife,  Tincup.  Stump  Creek, 
and  Salt  Lick  Cattle  Allotments  are 
located  approximately  35.  miles 
northeast  of  Soda  Springs.  They  are  in 
Townships  4,5,  and  6  South,  Ranges  45 
and  46  East.  A  small  part  of  the  Tincup 
and  Stump  Creek  Allotments  are  in 
Wyoming  (Townships  33  and  34  North, 
Range  118  West).  The  Bridge  Creek 
Allotment  is  located  approximately  ten 
miles  west  of  the  Jacknife  Allotment  in 
Townships  4  and  5  South,  Ranges  43 
and  44  East. 

The  EIS  will  display  the  effects  of 
authorizing  cattle  grazing  on  these 
allotments.  Public  comments  will  be 
used  to  identify  issues  and  possible 
alternative  management  options.  The 
purpose  and  need  for  this  action  is  to 
utilize  the  opportunity  to  manage 
existing  cattle  grazing  luider  updated 
management  direction  to  move  existing 
resource  conditions  to  desired  states 
within  the  project  area.  The  EIS  will 
outline  standards  and  guidelines  for 
livestock  management,  which  will  be 
used  to  revise  Allotment  Management 
Plans  for  each  allotment.  The  EIS  and 
subsequent  revision  of  the  Allotment 
Management  Plans  will  bring  these 
allotments  into  compliance  with  Public 
Law  104  of  the  Rescissions  Act,  and 
other  applicable  laws  and  regulations. 
Based  on  the  environmental  analysis  in 
the  EIS,  the  District  Ranger  will  decide 
whether  to  authorize  domestic  livestock 
grazing  under  proposed  management 
direction  on  the  project  area's  suitable 


rangelands,  and  if  so,  what  changes 
need  to  be  made  to  the  representative 
Allotment  Management  Plans  in 
accordance  with  Forest  Plan  goals, 
objectives,  and  desired  future 
conditions. 

DATES:  Written  comments  concerning 
the  analysis  should  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESSES:  Send  written  comments  to 
Soda  Springs  Ranger  District,  Attn: 
David  Whittekiend,  421  West  2nd     ' 
South.  Soda  Springs,  Idaho  83276.  The 
responsible  official  for  this  decision  is 
David  Whittekiend,  District  Ranger. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Victor  Bradfield,  Range  Management 
Specialist,  at  (208)  547-4356. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
and  subsequent  revision  of  the 
Allotment  Management  Plans  will  bring 
these  allotments  into  compliance  with 
Public  Law  104,  and  other  applicable 
laws  and  regulations. 

The  Forest  Service  invites  vmtten 
comments  and  suggestions  on  the  issues 
related  to  the  proposal  and  the  area 
being  analyzed.  Information  received 
will  be  used  in  preparation  of  the  Draft 
EIS  and  Final  EIS.  For  most  effective 
use,  comments  should  be  submitted  to 
the  Forest  Service  within  30  days  from 
the  date  of  publication  of  this  Notice  in 
the  Federal  Register. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
times  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  during  the  scoping  process,  the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register,  and  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Forest  Service  estimates  the  Draft 
EIS  will  be  filed  within  6  months  of  this 
Notice  of  Intent,  approximately  May 
2003.  The  Final  EIS  will  be  filed  within 
6  months  of  that  date,  approximately 
October  2003. 

The  conunent  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 


reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
envirorunental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their- 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  intentions. 

Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
xmtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  envirorunental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
-addresses  of  those  who  comment,  wall 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27  (d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOIA,  confidentiality  may  be 


granted  in  only  very  limited 
circiunstances  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  retiun  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  10  days. 

Dated:  February  20,  2003. 
David  C.  Whittekiend, 
Soda  Springs  Ranger  District. 
[FR  Doc.  03-4486  Filed  2-25-03;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA  Forest 

Service. 

ACTION:  Notice  of  meeting. 

summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Coimcil 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  March  17,  2003. 
The  meeting  is  scheduled  to  begin  at  6 
p.m.,  and  will  conclude  at 
approximately  8:30  p.m.  The  meeting 
will  be  held  in  the  South  Room  of  the 
Stayton  Community  Center  located  on 
400  West  Virginia  Street  in  Stayton, 
OrMon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agricultiu*  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
Tentative  agenda  items  include 
information  sharing  on  the  following 
topics. 

Update  on  SRA  Management  Plan  appeal; 
Process  for  recruitment  and  appointment  of 

replacement  Council  members; 
Review  of  draft  Information  Strategy  Plan  for 

implementing  new  use  rules; 
Finalize  the  monitoring  plan; 
Information  on  new  trail  proposals  for  the 

Transportation  Plan; 


Presentation  of  draft  evacuation  plan. 
A  direct  public  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m.  Time 
allotted  for  individual  presentations  will  be 
limited  to  3  minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time  limits  of 
the  comment  period.  Written  comments  may 
be  submitted  prior  to  the  March  17  meeting 
by  sending  them  to  Designated  Federal 
Official  Cina  Owens  at  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  For' 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Gina  Owens;  Williamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  MillCity,  OR 97360; 
(503)  854-3366. 

Dated:  February  20,  2003. 
Dallas  J.  Emch, 
Forest  Supervisor. 

[FR  Doc.  03-4488  Filed  3-25-03;  8:45  am] 
BILLING  COOe  3410— 11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Glen/Colusa  County  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Glen/Colusa  County 
Resource  Advisory  Conunittee  (RAC) 
will  meet  in  Willows,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introductions.  (2)  Approval  of  Minutes. 
(3)  Public  Comment,  <4)  Colusa 
Historical  Society,  (5)  Revised  Tracking 
Form/Possible  Action,  (6)  Election  of 
Officers,  (7)  Update  on  Absent 
Members,  (8)  How  to  Solicit  Projects,  (9) 
General  Discussion.  (10)  Next  Agenda. 
DATES:  The  meeting  wiU  be  held  on 
March  31,  2003,  from  1:30  p.m.  and  end 
at  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Humboldt 
Ave.,  Willows.  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave..  Willows,  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  Forest 
Service  staff  and  Committee  members. 
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However,  persons  who  wish  to  bring 
matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  March  27,  2003  will 
have  the  opportunity  to  address  the 
committee  at  those  sessions. 

Dated:  February  20.  2003. 
James  F.  Giachino, 

Designated  Federal  Official. 

(PR  Doc.  03-4462  Filed  2-25-03;  8:45  am) 

BILLING  CODE  341&-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  RAichigan 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Michigan  NRCS 
FOTG,  section  IV  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  section  IV  of  the 
FOTG.  The  revised  standards  include: 
Animal  Trails  and  Walkways — 575 
Channel  Stabilization — 584 
Drainage  Water  Management  (Ac.) — 554 
Irrigation  Regulating  Reservoir  (No.) — 

552 
Land  Reconstruction,  Abandoned 

Mined  Land  (Ac.)— 543 
Land  Reconstruction,  Currently  Mined 

Land  (Ac.)— 544 
Lined  Waterway  or  Outlet  (Ft.) — 468 
Terrace— 600 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey, 
Assistant  State  Conservationist  for 
Technology,  Natural  Resources 
Conservation  Service,  3001  Coolidge 
Road,  Suite  250,  E.  Lansing,  MI  48823. 
Copies  of  these  standards  will  be  made 
available  upon  written  request.  You  may 
submit  electronic  requests  and 
comments  to 
Kevin.  Wickey^mi.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Wickey  517-324-5279. 
SUPPLEMENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 


states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  madia 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Michigan  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Michigan  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  l>e  made. 

Dated:  February  13,  2003.  » 

Ronald  C.  Williams, 

State  Conservationist,  E.  Lansing,  Michigan. 
(FR  Doc.  03-4451  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Tennessee  Field 
Office  Technical  Guide  (FOTG) 

AGENCY:  Natural  Resources 
•Conservation  Service  (NRCS)  in 
Tennessee,  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Tennessee 
NRCS  Field  Office  Tech»ical  Guide, 
section  IV,  for  review  and  comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Tennessee  that  changes  must  be  made  in 
the  NRCS  Field  Office  Technical  Guide, 
specifically  in  practice  standards 
Contour  Buffer  Strip  (Code  332); 
Residue  Management,  No  Till/Strip  Till 
(Code  329A);  and  Residue  Management, 
Mulch  Till  (Code  329B)  to  account  for 
improved  technology.  These  practice 
standards  can  be  used  in  systems  that 
treat  highly  erodible  cropland. 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication, 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  James  W.  Ford,    ' 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway.  Nashville, 
Tennessee,  37203,  telephone  number 
(615)  277-2531.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  perform  highly 


erodible  land  and  wetland  provisions  of 
the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days,  the  NRCS  in  Tennessee 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
tjhe  NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  practice  standards. 

Dated:  February  13,  2003. 
James  W.  Ford, 

State  Conservationist. 

|FR  Doc.  03-4450  Filed  2-24-03;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management  - 
and  Budget  (OMB)  for  emergency 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Survey  of  Companies  Having 
Employees  Present  at  WTC  Buildings  1, 
2,  and  7  as  Part  of  the  NIST  WTC 
Investigation. 

Form  Numbeifs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Emergency. 

Burden  Hours:  862. 

Number  of  Respondents:  606. 

Average  Hours  per  Response:  2  hours 
per  response  for  companies;  15  minutes 
per  response  for  family  members. 

Needs  and  Uses:  NIST  will  be 
conducting  the  Investigation  as 
requested  under  the  WTC  Report  issued 
by  Congress  on  February  8,  2002.  The 
objectives  of  the  NIST  World  Trade 
Center  Investigation  are  to:  (1) 
Determine  technically,  why  and  how 
buildings  WTC  1,2,  and  7  collapsed 
following  the  initial  impact  of  the 
aircraft;  (2)  Determine  why  the  injuries 
and  fatalities  were  so  high  or  low 
depending  on  location,  including  all 
technical  aspects  of  fire  protection, 
response,  evacuation,  and  occupant 
behavior  and  emergency  response;  (3) 
Determine  the  procedures  and  practices 
that  were  used  in  the  design, 
construction,  operation,  and 
maintenance  of  the  World  Trade  Center 
Buildings;  and  (4)  Identify,  as 
specifically  as  possible,  building  and 
fire  codes,  standards,  and  practices  that 
warrant  revision  and  are  still  in  use.  The 
proposed  information  collection  will 
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consist  of  a  written  request  to  company 
representatives  asking  for  a  list  of 
contact  information  for  employees 
present  in  World  Trade  Center  Building 

I,  2,  or  7  on  the  morning  of  September 

II,  2001  at  the  time  of  the  first  aircraft 
impact.  Additionally,  a  web  site  will  be 
set  up  in  order  to  collect  names  £md 
contact  information  of  family  members 
of  victims  of  the  collapse  of  WTC  1  and 
2  who  spoke  to  decedents  after  the 
building  was  struck  by  the  first  airplane. 
This  information  will  be  used  to  form  a 
database  of  occupant  contact 
information.  The  occupants  may  be 
contacted  at  a  later  date  pursuant  to  a 
separate  OMB  request  to  voluntarily 
participate  in  interviews  and/or  focus 
groups  to  be  conducted  by  the  NIST 
Investigation.  These  interviews  and 
focus  groups  will  develop  or  refute 
investigatory  hypotheses,  support 
modeling  results,  and  record  events 
inside  the  buildings  which  cannot  • 
otherwise  be  determined.  This 
information  must  be  conducted  in  a 
timely  manner  in  order  to  facilitate 
dissemination  to  other  aspects  of  the 
Investigation,  including  structural 
analysis,  emergency  personnel  response, 
thermal  environment  and  interior 
tenability,  and  egress  and  hiunan 
behavior  analysis. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  One-time. 

Respondent  Obligation:  Voluntary.' 

OhW  Desk  Officer:  Jacqueline  Zeiher, 
(202)  395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHyneJlc@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
March  31,  2003,  to  Jacqueline  Zeiher, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  February  21,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-4559  Filed  2-25-03;  8:45  am] 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Docket  Nos.  020816196-2196-01; 
020816197-2197-01;  010222048-2217-03; 
010222048-222»-04;  010222048-2243-05; 
010222048-2293-06;  010222048-2215-02; 
010222048-2313-07;  and  010222048-3014- 
08. 

Closing  Comment  Period  on  Review  of 
Exceptions  to  ttte  Electronic 
Signatures  in  Global  and  National 
Commerce  Act 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 

ACTION:  Notice 

SUMMARY:  In  a  series  of  nine  (9)  Notices 
published  in  the  Federal  Register,  the 

National  Telecommimications  and 
Information  Administration  (NTIA) 
invited  the  public  to  submit  comments 
on  the  exceptions  to  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  Pub.  L.  No.  106-229, 
codified  at  15  U.S.C.  §§  7001  et  seq. 
("ESIGN"  or  "the  Act")  set  out  in 
section  103  of  the  Act.^  Comments  filed 
on  or  before  the  deadlines  listed  in  the 
Notices  were  posted  on  NTIA's  website 
and  comments  received  after  the 
deadline  were  posted  as  late-filed 
comments.  The  comment  period  for  the 
ninth  Notice  will  expire  on  March  31, 
2003.2  As  of  March  31,  2003,  the 
comment  periods  in  each  of  the  dockets 
listed  herein  are  closed.  NTIA  will  not 
accept  or  place  in  the  record  documents 
filed  in  the  listed  dockets  after  this  date. 
DATES:  The  comment  periods  in  the 
dockets  referenced  in  this  Notice  will  be 
closed  on  March  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  Notice,  contact 
Josephine  Scarlett,  Attorney,  Office  of 
the  Chief  Coimsel,  NTIA,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230,  telephone  (202) 
482-1816  or  electronic  mail: 
jscarlett@ntia.doc.gov.  Media  inquiries 
should  be  directed  to  the  Office  of 
Public  Affairs,  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 


'Notices  have  been  published  on  the  following 
exceptions  to  ESIGN:  court,  family  law,  and 
hazardous  materials  documents:  wills;  product 
recall,  housing  default,  insurance  cancellation,  and 
utility  termination  tiotices;  and  contracts  governed 
by  state  uniform  commercial  law.  See  67  Fed.Reg. 
56277,  56279,  59828,  61599,  63379,  69201,  75849, 
78421:  68  Fed.Reg.  4179. 

2See68Fed.Reg.  4179. 


Background- 

NTIA  is  the  executive  branch  agency 
responsible  for  developing  and 
articulating  domestic  and  international 
telecommunications  policy.  NTIA  is  the 
principal  adviser  to  the  President  on     > 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement  in  the 
telecommunications  industry.  The 
evaluation  of  the  exceptions  to  the 
ESIGN  Act  is  a  part  of  NTIA's  statutory 
responsibility  to  Congress  as  required  in 
section  103(c)(1)  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000).  The  ESIGN  Act 
facilitates  the  use  of  electronic  records 
and  signatures  in  interstate  and  foreign 
commerce  and  removes  uncertainty 
about  the  validity  of  contracts  entered 
into  electronically.  Section  101  requires, 
among  other  things,  that  electronic    - 
signatures,  contracts,  and  records  be 
given  legal  effect,  validity,  and 
enforceability.  Sections  103(a)  and  (b)  of 
the  Act  provide  that  the  requirements  of 
section  101  shall  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding:  court  documents, 
probate  and  domestic  law  matters;  state 
commercial  law;  consumer  law  covering 
utility  services,  residential  property 
foreclosure  and  eviction  notices; 
insurance  benefits  notices;  product 
recall  notices;  and  hazardous  materials 
papers.  Section  103(c)(1)  requires 
NTIA's  principal,  the  Assistant 
Secretary  for  Communications  and 
Information,  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  exceptions  to  the  ESIGN  Act 
within  three  years  after  the  date  of 
enactment  of  the  Act,  or  no  later  than 
June  30,  20&3. 

Due  to  the  complexity  of  the  issues  in 
this  evaluation  and  to  facilitate  a  fully 
developed  record,  NTIA  allowed 
interested  parties  to  submit  late-filed 
comments.  NTIA  has  received  a  number 
of  comments  aJter  the  deadlines  set  in 
the  Notices.  Effective  March  31,  2003, 
however,  NTIA  will  no  longer  accept  or 
place  in  the  public  record  comments  for 
consideration  in  this  evaluation. 

Dated:  February  20,  2002. 
Kathy  0.  Smith, 

Chief  Counsel.' National  Telecommunications 
and  Information  Administration.  » 

[FR  Doc.  03-4501  Filed  2-25-03;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  Consumer  Product  Safety 

Commission. 

TIME  AND  DATE:  Friday,  March  7.  2003. 

10  a.m. 

location:  Room  420,  Bethesda  Towers. 

4330  East  West  HigJiway.  Bethesda, 

Maryland. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Commission  Decision  on  Product 
Registration  Cards  (Petition  CP  01-1) 

The  Commission  will  consider 
Petition  CP  01-1  submitted  by  the 
Consumer  Federation  of  America  (CFA) 
requesting  that  the  Commission  issue  a 
rule  requiring  product  registration  cards 
with  every  product  intended  for 
children. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  ADDmONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda.  MD  20207,  (301) 
504-7923. 

Dated:  February  24,  2003. 
Todd  A.  Stevenson, 

Secretary. 

|FR  Doc.  03-4658  Filed  2-24-03;  2:24  pm] 

BHJJNO  CODE  S35S-41-M 


DEPARTMENT  OF  EDUCATION 
[CFDANo.:84.128G] 

Migrant  and  Seasonal  Farmworkers 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 

Purpose  of  Program:  To  provide 
grants  for  vocational  rehabilitation 
services  to  individuals  with  disabilities 
who  are  migrant  or  seasonal 
farmworkers,  (individuals  who  have 
been  determined  in  accordance  with 
rules  prescribed  by  the  Secretary  of 
Labor),  and  to  the  family  members  who 
are  residing  with  those  individuals 
(whether  or  not  those  family  members 
are  individuals  with  disabilities). 

Eligible  Applicants:  State  designated 
agencies;  nonprofit  agencies  working  in 
collaboration  with  a  State  agency;  and 
local  agencies  working  in  collaboration 
with  a  State  agency. 

Applications  Available:  February  27, 
2003. 

Deadline  for  Transmittal  of 
Applications:  ApTi\  15,  2003. 


Deadline  for  Intergovernmental 
Reviewn  June  14,  2003. 

Estimated  Available  Funds:  The 
Administration's  budget  request  for  FY 
2003  does  not  include  funds  for  this 
program.  However,  we  are  inviting 
applications  to  allow  enough  time  to 
complete  the  grant  process,  if  Congress 
appropriates  funds  for  this  program. 

Estimated  Range  of  Awards: 
$100,000-$!  50.000. 

Estimated  Average  size  of  Awards: 
$127,000. 
Estimated  Number  of  Awards:  2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82, 
85,  and,  86. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Invitational  Priority 

Wfi  are  particularly  interested  in 
applications  that  meet  the  following 
priority: 

Projects  that  provide  vocational 
rehabilitation  services  including,  but 
not  limited  to,  vocational  skills 
development,  job  placement,  job 
training,  occupational  skills  training 
programs,  cultural  awareness,  language 
skills  development,  life  skills  [e.g., 
health,  education,  socialization), 
English  as  a  Second  Language, 
dissemination  of  employment 
information,  and  training  workshops. 

Under  34  CFR  75.105(c)(1),  we  do  not 
give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to  • 

comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Migrant  and  Seasonal  Farmworkers 
Program — CFDA:  84.128G  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  imder  the 
Migrant  and  Seasonal  Farmworkers 
Program,  you  may  submit  yoiu 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 
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(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Migrant  and  Seasonal  Farmworkers 
Program  and  you  are  prevented  from 
submitting  yoiu-  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  1  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Migrant  and 
Seasonal  Farmworkers  Program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at- its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.128G. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  teleconunimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Chambers,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3322.  Switzer  Building. 
Washington,  DC  20202-2647. 
Telephone:  (202)  205-8435.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. ' 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docxmient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  docimient  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  29  U.S.C.  774. 
Dated:  February  20,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

|FR  Doc.  03-4548  Filed  2-25-03;  8:45  am] 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounees  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  this  meeting  be 
annoiuiced  in  the  Federal  Register. 
DATES:  Wednesday,  March  12,  2003,  6 
p.m. 

ADDRESSES:  DOE  Information  Center, 
475  Oak  Ridge  Turnpike.  Oak  Ridge,. 
TN. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90.  Oak  Ridge,  TN  37831.  Phone  (865) 
576-^025;  Fax  (865)  576-5333  or  E- 
mail:  halseypj@oro.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

•  The  meeting  presentation  will 
feature  Steve  Liedle,  President  of 
Bechtel  Jacobs  Company  LLC,  who  will 
give  an  update  on  envfrorunental 
cleanup  activities  from  the  company's 
perspective  as  the  DOE  management    • 
and  integration  contractor.  Accelerated 
closure  plans  for  EK3E-0ak  Ridge 
Environmental  Management  Program 
sites  will  be  the  principal  focus  of  the 
presentation. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximimi  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
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copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike,  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
P.O.  Box  2001,  EM-90,  Oak  Ridge,  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 


Issued  at  Washington,  DC,  on  February  21, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-4530  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

Orders  Granting  and  Vacating 
Autfiority  To  Import  and  Export  Natural 
Gas,  Including  Liquefied  Natural  Gas 

In  the  matter  of:  FE  Docket  Nos.  92-142- 
NG,  94-1 5-NG,  02-95-NG,  02-92-NG,  and 
02-143-NG,  92-94-NG,  92-140-NG.  02-98- 
NG.  03-01-NG.  02-100-NG,  02-101-LNG, 
02-102-LNG.  03-02-NG,  03-03-NG:  The 
Berkshire  Gas  Company,  Phillips  Gas 
Marketing  Company,  El  Paso  Merchant 
Energy,  L.P.,  EnergyNorth  Natural  Gas,  Inc., 
Essex  Gas  Company,  Essex  County  Gas 
Company,  AllEnergy  Gas  &  Electric 
Marketing  Company,  L.L.C.,  Abitibi- 
Consolidated  Company  of  Canada, 
Northwestern  Energy,  a  Division  of 
Northwestern  Corporation.  Western 
International  Holdings  Ltd.,  Oleum  Energy 
Corporation.  Selkirk  Cogen  Partners,  L.P., 
AIG  Energy  Trading  Inc.;  Orders  Granting 
and  Vacating  Authority  To  Import  and  Export 
Natural  Gas.  Including  Liquefied  Natural  Gas. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  January  2003,  it 
issued  Orders  granting  and  vacating 
authority  to  import  and  export  natural 
gas,  including  liquefied  natural  gas. 
These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natxiral  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hoiu-s  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  February  11, 
2003. 
Clifford  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix.— Orders  Granting  and  Vacating  Import/Export  Authorizations 

[doe/fe  authority] 


Order  no. 


713-A 
926-A 

1840  . 


1840 


1840 


1841 


714-A 
1842  .. 


711-A 
1844  .. 


Date  issued 


1-6-03 
1-6-03 

1-6-03 


1-6-03 


1-6-03 


1-6-03 


1-6-03 
1-6-03 


1-6-03 
1-7-03 


Importer/exporter  FE  docket 
no. 


The  Berkshire  Gas  Company  .. 

92-142-NG  

Phillips        Gas        Marketing 
Company. 

94-15-NG  

El  Paso  Merchant  Energy,  L.P. 
02-95-NG  


El  Paso  Merchant  Energy.  L.P. 
02-95-NG  

El  Paso  Merchant  Energy,  L.P. 
02-95-NG  

EnergyNorth  Natural  Gas,  Inc. 
02-92-NG  


EnergyNorth  Natural  Gas,  Inc. 

02-143-NG  

Essex  Gas  Company 

02-94-NG  


Essex  County  Gas  Company  ... 

92-140-NG  

AllEnergy  Gas  &  Electric  Mar- 
keting Company,  L.L.C. 
02-98-NG  


Import  volume 


Export  volume 


400  Bcf 


3Bcf 


2Bcf 


3.6  Bcf 


Comments 


Vacate  blanket  Import  author- 
ity. 

Vacate  blanket  export  author- 
ity. 

Import  and  export  a  combined 
total  of  natural  gas  from  and 
-  to  Canada  and  Mexico,  be- 
ginning on  January  6,  2003, 
and  extending  through  Janu- 
ary 5,  2005. 

Vacate  blanket  import  author- 
ity. Order  Nos.  1509  and 
1509-A. 

Vacate  blanket  export  author- 
ity. Order  Nos.  1510  and 
1510-A. 

Import  and  export  a  combined 
total  of  natural  gas  from  and 
to  Canada,  beginning  on 
January  15,  2003,  and  ex- 
tending through  January  14, 
2005. 

Vacate  t>lanket  import  author- 
ity. 

Import  and  export  a  combined 
total  of  natural  gas  from  and 
to  Canada,  beginning  on 
January  15,  2003,  and  ex- 
tending through  January  14, 
2005. 

Vacate  blanket  import  author- 
ity. 

Import  natural  gas  from  Can- 
ada, t>eginning  on  February 
1 ,  2003,  and  extending 
through  January  31 ,  2005. 
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Appendix.— ORDERS  Granting  and  Vacating  Import/Export  Authorizations— Continued 

[DOE/FE  AUTHORITY] 


Order  no. 


1845 


1846 


1847 


1848 


1849 


1845 


1850 


Date  issued 


1-7-03 


1-10-03 


1-15-03 


1-15-03 


1-21-03 


1-23-03 


1-28-03 


Importer/exporter  FE  docket 
no. 


Import  volume 


Abitibi-Consolidated    Company 

of  Canada. 
03-01-NG  


Northwestern  Energy,  A  Divi- 
sion of  Northwestem 
Corporation. 

02-100-NG  .-, 

Western  Intemationat  Holdings 
Ltd. 

02-101-LNG  

Oleum  Energy  Corporation  

02-102-LNG  , 

Selkiri<  Cogen  Partners,  L.P. 
03-02-NG  


Abitlbi-Consolldated    Company 

of  Canada. 
03-01-NG  

AIG  Energy  Trading  Inc. 
03-03-NG  


Export  volume 


2.5  Bcf 


20  Bcf 


37  Bcf 


20  Bcf 


57  Bcf 


500  Bcf 


Comments 


Import  and  export  a  combined 
total  of  natural  gas  from  and 
to  Canada,  beginning  on 
February  1 ,  2003.  and  ex- 
tending through  January  31, 
2005 

Import  natural  gas  from  Can- 
ada, beginning  on  February 
7,  2003.  and  extending 
through  February  6,  2005. 

Import  LNG  from  various  inter- 
national sources  t>eginning 
on  January  20,  2003,  and 
extending  through  January 
19,2005. 

Import  LNG  from  various  inter- 
national sources  beginning 
on  April  1 5,  2003,  and  ex- 
tending through  April  14,  ■ 
2005. 

Import  and  export  a  combined 
total  of  natural  gas  from  and 
to  Canada,  beginning  on 
January  29,  2003.  and  ex- 
tending through  January  28, 
2005. 

Errata  notice.  Ordering  Para- 
graph (A)  incorrectly  stated 
the  volumes  of  natural  gas  to 
be  imported  and  exported 

Import  and  export  a  combined 
total  of  natural  gas  from  and 
to  Canada  and  Mexico,  be- 
ginning on  April  1,  2003,  and 
extending  through  March  ^1 , 
2005. 


[FR  Doc.  03-4529  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  64SO-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-097] 

C^nterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  20,  2003. 

Take  notice  that  on  February  12,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  a 
compliance  filing  as  directed  by  the 
Commission's  order  dated  January  30, 
2003  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  writh  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  >FERRIS> 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nvunber  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  >e-Filing>  liidc. 
Protest  Date:  February  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4472  Filed  2-25-03;  8:45  am] 

nUJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-254-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Filing 

February-  20,  2003. 

Take  notice  that  on  February  13,  2003. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  tariff  sheets,  proposed  to  be 
effective  April  1,2003: 

Thirteenth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  38 

Great  Lakes  states  that  the  proposed 
revised  tariff  sheets  are  being  filed  to 
remove  Section  14  of  the  General  Terms 
and  Conditions,  "Firm  Capacity 
Assignment 

Under  18  CFR  284.242",  from  its 
tariff,  in  compliance  with  the 
Commission's  Order  No.  892.  This 
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Order  amends  the  Commission's 
regulations  by  removing  subpart  H  of 
part  284  (18  CFR  284.241  and  284.242), 
which  had  required  interstate  natural 
gas  pipelines  to  assign  capacity  they 
held  on  other  interstate  pipelines  to 
their  firm  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  February  25,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4467  Filed  2-25-03;  8:45  am] 

nUJNO  COOE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP(»-256-000] 

Honeoye  Storage  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  20.  2003. 

Take  notice  that  on  February  14,  2003 
Honeoye  Storage  Corporation  (Honeoye) 
tendered  for  hling  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  lA,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  be  effective  April  1, 
2003. 

Honeoye  states  that  this  filing  is  being 
made  for  four  reasons:  (1)  To  update  its 


tariff  to  comply  with  the  most  recently 
approved  North  American  Energy 
Standards  Board  (NAESB)  standards;  (2) 
to  permit  Honeoye  to  offer  its  customers 
the  flexibility  of  revising  nominations 
on  a  retroactive  basis  when  operating 
conditions  permit;  (3)  to  modify  certain 
billing  and  payment,  creditworthiness 
and  remedies  provisions  of  Honeoye's 
tariff  to  enable  Honeoye  to  obtain  better 
credit  information  and  protect  itself 
against  possible  shipper  defaults;  and 
(4)  to  modify  its  procedures  for 
allocating  firm  storage  capacity  to 
provide  Honeoye  with  greater  flexibility 
to  determine  winning  bidders  on  a  non- 
discriminatory basis. 

Honeoye  states  that  it  is  making  this 
filing  at  diis  time  so  that  prospective 
customers  will  have  the  opportunity  to 
evaluate  these  changes  prior  to  entering 
into  gas  storage  agreements  to  become 
effective  as  of  April  1,  2003.  Honeoye 
states  that  there  will  be  no  change  in 
rates  and  revenues  under  the  proposed 
revisions. 

Honeoye  further  states  that  copies  of 
the  filing  are  being  mailed  to  Honeoye's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTVW./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-Filing"  link. 


Comment  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary.  < 

|FR  Doc.  03-4469  Filed  2-25-03;  8:45  am] 

BILLING  COOE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-258-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

February  20.  2003. 

Take  notice  that  on  February  14,  2003. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  become  effective 
March  14,  2003: 

Tenth  Revised  Sheet  No.  4A. 
Eighth  Revised  Sheet  No.  58. 
Eighth  Revised  Sheet  No.  59. 
First  Revised  Sheet  No.  60E. 
Fifth  Revised  Sheet  No.  67. 
Original  Sheet  No.  4B. 
First  Revised  Sheet  No.  58A. 
Original  Sheet  No.  60D.01. 
Third  Revised  Sheet  No.  66A. 

Iroquois  states  that  the  piupose  of  the 
tariff  changes  is  to  implement  a  new 
Extended  Receipt  and  Extended 
Delivery  Point  Service,  which  would 
extend,  on  a  secondary  basis,  a  shipper's 
existing  firm  transportation  path  to 
downstream  or  upstream  zones. 

Iroquois  further  states  that  copies  of 
its  filing  were  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies  and  all  parties 
to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvm. ferc.gov  using  the  "FERRIS"  link. 
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Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructioiis  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4471  Filed  2-25-03;  8:45  am] 

BILLINO  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-226-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  20,  2003. 

Take  notice  that  on  February  11,  2003, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1,  Substitute  Third  Revised 
Sheet  No.  490,  to  be  effective  February 
1, 2003. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  in  this  proceeding 
by  removing  a  non-conforming 
provision  from  two  seasonal  firm 
transportation  service  agreements 
between  Kern  River  and  Duke  Energy 
Trading  &  Marketing,  L.L.C.  and  frt)m 
one  seasonal  firm  transportation  service 
agreement  between  Kern  River  and 
National  Fuel  Marketing  Company,  LLC, 
thereby  eliminating  the  need  to  list  such 
agreements  as  non-conforming 
agreements  in  Kern  River's  tariff. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  This  .filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  February  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4466  Filed  2-25-03;  8:45  am] 

BtLLMQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-255-000] 
MIGC,  Inc.;  Notice  of  Tariff  Filing 

February  20,  2003. 

Take  notice  that  on  February  14,  2003, 
MIGC,  Lie.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.l,  Seventh  Revised  Sheet 
No.  90;  First  Revised  Sheet  No.  95;  and 
Second  Revised  Sheet  No.  115.  to 
become  effective  March  18,  2003. 

MIGC  states  that  the  pmpose  of  this 
tariff  filing  is  to  revise  MIGC's  tariff  to 
replace  the  physical  address  references 
with  a  reference  to  MIGC's  Internet  Web 
Site  where  MIGC's  physical  address, 
phone  niunbers  and  e-mail  addresses 
are  listed.  MIGC  states  that  the  revisions 
to  MIGC's  tariff  are  necessitated  by  the 
upcoming  address  change  of  MIGC's 
corporate  office. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vnth  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
held  to  access  the  document.  For 
Assistance,  pleaste  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
tree  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4468  Filed  2-25-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-257-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

February  20.  2003.' 

Take  notice  that  on  February  14.  2003, 
Natiual  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Voliune  No.  1,  Second 
Revised  Sheet  No.  lA  and  Twenty-First 
Revised  Sheet  No.  22,  to  be  effective 
March  1.  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  eliminate  the  siut^arge 
under  Section  21  of  the  General  Terms 
and  Conditions  of  Natural's  Tariff. 

Natiual  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
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Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-4470  Filed  2-25-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-618-014] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation,  Notice  of  Annual  Report 

February  20,  2003. 

Take  notice  that  on  February  13,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing 
certain  revised  schedules  to  its  Medford 
Lateral  "Annual  Report  on  Deferred 
Revenue  Recovery  Mechanism  and 
Revenue  Reconciliation  for  the  Year 
Ending  October  31,  2002." 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  include  revenue  from  an 
additional  transportation  contract  as  an 
offset  to  Avista's  deferred  account 
balance. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies,  as  well  as  the 
Official  Service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  Februaiy  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-4463  Filed  2-25-03;  8:45  am] 

BILUNG  C0D6  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ^ 
Commission 

[Docket  No.  RP02^»55-002] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Compliance 
Filing 

February  20.  2003. 

Take  notice  that  on  February  14,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Second 
Revised  Sheet  No.  147,  First  Revised 
Sheet  No.  148,  and  First  Revised  Sheet 
No.  149,  with  an  effective  date  of 
October  1,2002. 

GTN  states  that  the  filing  is  being 
made  to  comply  with  requirements  of 
the  Commission's  January  31,  2003 
Letter  Order  accepting  GTN's  October 
15,  2002  compliance  filing  in  this 
docket  subject  to  conditions.  GTN 
proposes  that  these  tariff  sheets  be  made 
effective  October  1,  2002,  consistent 
with  the  effective  date  approved  by  the 
Commission  for  the  tariff  sheets 
included  in  GTN's  previous  filings  in 
this  docket. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conmiission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  'This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4465  Filed  2-25-03;  8:45  am) 

BUJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-488-002  and  RP03-179- 
001] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

February  20.  2003. 

Take  notice  that  on  February  14,  2003, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  the  revised  tariff  sheets 
contained  in  Appendix  A  of  the  filing. 

PNGTS  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  January  30,  2003  Order 
on  PNGTS's  Order  No.  637  compliance 
filings. 

PNGTS  further  states  that  copies  of 
this  filing  are  being  served  on  all 
jurisdictional  customers,  applicable 
state  commissions,  and  to  parties  on  the 
official  service  list  compiled  by  the 
Secretary  of  the  Conunission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Sectibn 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3670,  or  TTY,  contact 
(202)  502-8659.  Tha  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4464  Filed  2-25-03;  8:45  am] 

BILUNG  COOE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-480-006] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

February  20,  2003. 

Take  notice  that  on  February  14.  2003, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  in  Appendix  A  of  the  filing,  to  be 
effective  on  the  date  of  the 
Commission's  order  approving  the  tariff 
sheets. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the  Letter 
Order  issued  by  the  Commission  in 
Docket  No.  RP99-480-003  on  January 
15,  2003  [102  FERC  H  61,028  (2003)]. 

"Texas  Eastern  further  states  that  it  is 
hereby  submitting  tariff  revisions  that 
comply  with  such  order  and,  in 
particular,  clarify  that  the  tariff  provides 
for  differing  levels  of  maximum  daily 
quantities  for  Rate  Schedule  FT-1,  as 
well  as  Rate  Schedules  CDS.  SCT,  LLFT 
and  VKFT  in  Texas  Eastern's  FERC  Gas 
Tariff.  Seve^ith  Revised  Vol\ime  No.  1. 

Texas  Eastern  indicates  that  copies  of 
its  filing  have  been  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions,  as  well  as 
to  all  parties  listed  on  the  Official 
Service  List  compiled  by  the  Secretary 
of  the  Commission  in  Docket  No.  RP99- 
480-003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the  * 
Federal  Energy  Regulatory  Commission. 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  Ln  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  February  26.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4473  Filed  2-25-03:  8:45  am) 

BILLING  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 5-002.  et  ai.] 

Consumers  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Filings 

February  14,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Consumers  Energy  Company 

(Docket  No.  ER03-15-0021 

Take  notice  that  on  February  12,  2003. 
Consimiers  Energy  Company 
(Consumers)  tendered  for  filing  changes 
to  its  First  Revised  Rate  Schedule  No. 
116,  pursuant  to  the  Commission's 
February  6,  2003  Order  in  this  docket. 
(Consumers  notes  that  substantially  the 
same  filing  was  also  made  earlier  and 
docketed  in  Docket  No.  ER03-388-OOO.) 
The  revised  pages  being  filed  are: 
Second  Revised  Sheet  Nos.  11  and  23 

Consumers  states  that  copies  of  the 
filing  were  served  upon  those  on  the 
official  service  lists  in  this  docket  and 
in  Docket  No.  ER03-388-000. 

Comment  Date:  March  5,  2003. 


2.  American  Electric  Power  Compai^ 

[Docket  No.  ER03-95-0021 

Take  notice  that  on  February  12,  2003, 
American  Electric  Power  Service 
Corporation,  on  behalf  of  the  operating 
companies  of  the  American  Electric 
Power  System  (collectively  AEP)  filed 
amendments  to  service  agreements 
under  AEP's  Open  Access  Transmission 
Tariff  (OATT)  for  long-term  firm  point- 
to-point  transmission  service  to  Duke 
Energy  Trading  and  Marketing,  Inc.  The 
filing  was  made  in  compliance  with  the 
Commission's  Order  Conditionally 
Accepting  Filing  and  Denying  Waiver  of 
Notice  Requirements  issued  in  Docket 
NO..ER03-95-001  on  December  27, 
2002. 

Comment  Date:  March  5,  2003. 

3.  Boston  Edison  Conqiany 

[Docket  No.  ER03-529-O00) 

Take  notice  that  on  February  11,  2003, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  an  executed 
Related  Facilities  Agreement  between 
Boston  Edison  and  Entergy  Nuclear 
Generation  Company  (Entergy).  Boston 
Edison  requests  an  effective  date  of  the 
Agreement  of  April  11,  2003. 

Boston  Edison  states  that  it  has  served 
a  copy  of  the  filing  on  Entergy  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  March  4,  2003. 

C  Texas-New  Mexico  Power  Company 

(Docket  No.  ES03-25-000I 

Take  notice  that  on  February  11,  2003. 
Texas-New  Mexico  Power  Company 
submitted  an  application  pursuant  to 
section  204  of  Ae  Federal  Power  Act 
seeking  authorization  to  issue  long-term, 
imsecured  debt  in  an  amount  not  to 
exceed  $150  million. 

Comment  Date:  March  7,  2003. 

Standard  Paragraph 

Ady  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  reviejy  at  the 


8886 


Federal  Register /Vol.  68,  No.  38  /  Wednesday,  February  26.  2003 /Notices 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4562  Filed  2-25-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oockat  No.  ER01 -833-001,  et  al.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

February  19,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER01-833-001| 

Take  notice  that  on  February  14,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  copies  of  a 
revised  Wholesale  Distribution  Tariff 
(WDT)  Service  Agreement  (Service 
Agreement)  between  PG&E  and  Modesto 
Irrigation  District  (MID)  and  a  Letter 
Agreement  (Letter  Agreement)  between 
PG&E  and  MID. 

PG&E  states  that  the  Service 
Agreement  is  submitted  pursuant  to  the 
PG&E  WDT  and  permits  PG&E  to 
recover  the  ongoing  costs  for  service 
required  over  PG&E's  distribution 
facilities.  The  Letter  Agreement 
memorializes  the  understanding 
between  PG&E  and  MID  regarding  the 
revised  Service  Agreement  under 
PG&E's  WDT  for  service  to  MID's 
Mountain  House  retail  load. 

PG&E  has  requested  an  effective  date 
of  January  1.  2001.  PG&E  also  states  that 
copies  of  this  filing  have  been  served 
upon  MID,  the  California  Independent 
System  Operator  Corporation  and  the 
California  Public  Utilities  Commission. 

Cbmment  Date:  March  7,  2003. 


2.  U.S.  Power  and  Gas  Pennsylvania 
LLC 

[Docket  No.  ER03-261-001J 

Take  notice  that  on  February  11,  2003. 
U.S.  Power  and  Gas  Pennsylvania  LLC 
filed  amendments  to  its  market-base  rate 
authority  proposal. 

Comment  Date:  March  4,  2003. 

3.  Nfidwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-401-0011 

Take  notice  that  on  February  13,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  its  errata  revisions  to 
Second  Revised  Sheet  No.  339  of 
Attachment  M  of  the  Midwest  ISO  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1 .  Applicant  requests  the  originally 
requested  effective  date  of  February  1, 
2003  for  the  substitute  sheet.  < 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  March  6,  2003. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-422-O01J 

Take  notice  that  on  February  13,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  its  errata  revisions  to 
Original  Sheet  No.  213A  of  Schedule  10 
of  the  Midwest  ISO  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1. 
Applicant  requests  the  originally 
requested  effective  date  of  January  17, 
2003  for  the  substitute  sheet. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
conunissions  within  the  region.  In 


addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
Filings  to  FERC"  for  other  interested 
parties  in  this  matter. 

Comment  Date:  March  6,  2003. 

5.  PacifiCorp 

[Docket  No.  ER03-530-O00| 

Take  notice  that  PacifiCorp  on 
February  13,  2003,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
Notices  of  Cancellation  of:  (1)  Service 
Agreements  No.  14  and  No.  15  under 
PacifiCorp's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  12  between  Public 
Utility  District  No.  1  of  Clark  County. 
Washington  ;  (2)  PacifiCorp,  and  Service 
Agreement  No.  43  under  PacifiCorp's 
FERC  Electric  Tariff.  Third  Revised 
Volume  No.  12  between  Electrical 
District  No.  2  of  Pinal  County,  Arizona 
and  PacifiCorp  and  (3)  Service 
Agreement  No.  49  under  PacifiCorp's 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  12  between  City  of  Mesa, 
Arizona  and  PacifiCorp. 

PacifiCorp  states  that  copies  of  this 
filing  were  served  on  the  Public  Utility 
Commission  of  Oregon  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  Date:  March  6,  2003. 

6.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-531-OO0J 

Take  notice  that  on  February  13.  2003. 
PJM  Interconnection.  L.L.C.  (PJM)  on 
behalf  of  three  of  its  members — Jersey 
Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  ( the 
FirstEnergy  Companies)  submitted  for 
filing  amendments  to  Attachments  M 
GPU  and  N  GPU  to  the  PJM  Open 
Access  Transmission  Tariff. 
Attachments  M  GPU  and  N  GPU  are 
procedure  manuals  under  which  the 
FirstEnergy  Companies  (formerly  d/b/a 
as  GPU  Energy)  calculate  retail 
suppliers'  total  hoiuly  energy 
obligations  and  peak  load  shares.  The 
attachments  are  amended  to  reflect  that 
FirstEnergy  Companies  no  longer  do 
business  as  GPU  Energy  and  no  longer 
use  Dynamic  Load  Profiling. 

PJM,  on  behalf  of  FirstEnergy 
Companies,  requested  an  effective  date 
of  February  14,  2003. 

PJM  states  that  copies  of  this  filing 
were  served  upon  all  PJM  members, 
including  FirstEnergy  Companies,  and 
each  state  eleptric  utility  regulatory 
commission  in  the  PJM  region. 
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Comment  Date:  March  6,  2003. 

7.  Consumers  Energy  Company,  on 
behalf  of  Michigan  Electric 
Transmission  Co. 

(Docket  No.  ER03-532-000] 

Take  notice  that  on  February  12.  2003, 
Consumers  Energy  Company 
(Consimiers)  tendered  for  filing  the 
following  tariff  sheets  as  part  of 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  FERC 
Electric  Tariff,  Original  Volume  No.  1. 

First  Revised  Sheet  Nos.  36,  56,  73  through 
79,  82  through  88  and  114 

All  of  the  Sheets  are  to  become 
effective  April  1,  2001.  Consimiers 
states  that  the  Original  version  of  these 
sheets  was  accepted  in  Docket  No. 
EROl-414-000,  subject  to  the  outcome 
of  Docket  Nos.  OA96-77-000,  et  al. 
Consumers  indicates  that  the  instant 
filing  is  to  reflect  the  final  outcome  of 
Docket  Nos.  OA96-77-000,  et  al. 

Consumers  states  that  copies  of  the 
filing  were  served  upon  those  on  the 
official  service  list  in  Docket  No.  EROl- 
414-000. 

Comment  Date:  March  5,  2003. 

8.  Alliant  Energy  Neenah,  LLC 

[Docket  No.  ER03-533-000J 

Take  notice  that  on  February  13,  2003, 
Alliant  Energy  Neenah,  LLC  (Alliant 
Energy  Neenah)  submitted  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Succession 
notifying  the  Commission  that  it  has 
succeeded  to  the  market-based  rate 
wholesale  power  sales  rate  schedule 
(the  Rate  Schedule)  of  Mirant  Neenah, 
LLC,  First  Revised  Rate  Schedule  FERC 
No.  1.  In  addition,  Alliant  Energy 
Neenah  files  the  Rate  Schedule,  updated 
as  appropriate  and  in  conformance  with 
Order  Nos.  614  and  2001,  as  Alliant 
Energy  Neenah,  LLC,  Original  Rate 
Schedule  FERC  No.  1. 

Comment  Date:  March  6,  2003. 

9.  Ingenco  Wholesale  Power,  L.L.C. 

[Docket  No.  ER03-534-OOOJ 

Take  notice  that  on  February  13,  2003, 
Ingenco  Wholesale  Power,  L.L.C. 
(Ingenco  Wholesale)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  acceptance  of  Ingenco 
Wholesale  Power,  L.L.C.  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Ingenco  Wholesale  states  that  it  was 
formed  for  the  purpose  of  owning 
Ingenco — Mountain  View,  a  12  MW 
electric  generating  facility  located  in 
Mountain  View,  Pennsylvania.  Ingenco 


Wholesale  will  also  hold  an  interest  in 
other  electric  generation  facilities 
currently  under  development  and  sell 
the  output  of  those  facilities,  as  well  as 
a  number  of  facilities  that  are  current 
qualifying  facilities,  as  is  detailed  in  its 
application. 

Comment  Date:  March  6,  2003. 

10.  Florida  Power  &  Light  Company 

[Docket  No.  ER03-535-000] 

Take  notice  that  on  February  14,  2003, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  executed,  revised 
Interconnection  &  Operation  Agreement 
between  FPL  and  CPV  Gulfcoast,  Ltd. 
FPL  requests  that  this  agreement  be 
made  effective  upon  execution  by  the 
parties,  February  13,  2003,  as  mutually 
agreed  by  the  parties. 

Comment  Date:  March  7,  2003. 

11.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER03-536-000) 

Take  notice  that  on  February  14,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  certain 
amendments  to  First  Revised  Service 
Agreement  Nos.  1  through  6  to  its  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
under  which  Deseret  provides  cost- 
based  wholesale  electric  service  to  each 
of  its  six  Member  cooperatives. 

Deseret  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  Deseret's 
members.  Deseret  requests  an  effective 
date  of  February  15,  2003. 

Comment  Date:  March  7,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Ml  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,  ^    .        . 

Secretary. 

[FR  Doc.  03-4561  Filed  2-25-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPF-200»-0004;  FRL-7291-«] 

Application  for  Experimental  Use 
Permit  to  Ship  and  Use  a  Pesticide  for 
Experimental  Purposes  Only;  Renewal 
of  Pesticide  Information  Collection 
ActlvKies  and  Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  EPA  is  seeking  public 
comment  on  the  following  Information 
Collection  Request  (ICR):  Application 
for  Experimental  Use  Permit  (EUP)  to 
Ship  and  Use  a  Pesticide  for 
Experimeptal  Purposes  Only  (EPA  ICR 
No.  0276.12,  OMB  Control  No.  2070- 
0040).  This  is  a  request  to  renew  an 
existing  ICR  that  is  currently  approved 
and  due  to  expire  September  30,  2003. 
The  ICR  describes  the  ftature  of  the 
informatfon  collection  activity  and  its 
expected  burden  and  costs.  Before 
submitting  this  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the  PRA, 
EPA  is  soliciting  conunents  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-OD04, 
must  be  received  on  or  before  April  28, 
2003. 

ADDRESSES:  Comments  may  be  ' 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  III.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Vogel,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington^  DC  20460-0001;  telephone 
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number:  (703)  305-6475;  fax  number: 
(703)  305-5884;  e-mail  address: 
vogel.nancy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  potential 
pesticide  registrant,  an  independent 
researcher  or  testing  laboratory,  or  any 
similar  agent  or  consultant  of  a  pesticide 
manufacturer  wishing  to  generate 
information  necessary  to  register  a 
product  under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  in  accordance  with  the 
regulations  found  in  40  CFR  172.2(a). 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•    Pesticide  and  other  agricultural 
manufacturing  (NAICS  325320).  e.g.. 
Pesticide  registrants  who  wish  to  obtain 
an  EUP  to  ship  and  use  a  pesticide  for 
experimental  purposes  only. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain  entities. 
To  determine  whether  you  or  your 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  FIFRA,  the 
Food  Quality  Protection  Act  (FQPA)  of 
1996,  and  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2003- 
0004.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
-  in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 


#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copjrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docimient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  luiless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 


version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

in.  How  Can  I  Respond  to  this  Action? 

A.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensiue  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  III.B.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoxu  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 
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i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
conunents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0004.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
loiow  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  yoiu  comment. 

ii.  E-mail.  Conmients  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0004.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu-ed  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  III.A.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP),  ^ 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0004. 

3.  By  hand  deUvery  or  courier.  Deliver 
your  comments  to:  I*ublic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA..  Attetition: 
Docket  ID  Number  OPP-2003-0004. 
Such  deliveries  are  only  accepted 
diuing  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  n.A. 

B.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 


on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  v\rithin  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  yoiu  response. 
You  may  also  provide  the  name.  date, 
and  Federal  Register  citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  solicits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 


3.  Enhance  the  qualit)',  utility,  and 
clarity  of  the  information  to  be 
collected. 

■     4.  Minimize  the  biu-den  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

rV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Application  for  Experimental 
Use  Permit  (EUP)  to  Ship  and  Use  a 
Pesticide  for  Experimental  Purposes 
Only. 

ICR  numbers:  EPA  ICR  No.  0276.12. 
0MB  Control  No.  2070-0040. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  currently 
approved  by  OMB  and  is  due  to  expire 
September  30.  2003. 

Abstract:  This  information  collection 
program  provides  the  EPA  with  the  data 
necessary  to  determine  whether  to  issue 
an  EUP  imder  section  5  of  FIFRA.  as 
amended.  FIFRA  requires  that  before  a 
pesticide  product  may  be  distributed  or 
sold  in  the  United  States  it  must  be 
registered  by  EPA.  Section  5  of  FIFRA 
authorizes  EPA  to  issue  EUPs  which 
allow  pesticide  companies  to 
temporarily  ship  pesticide  products  for 
experimental  use  for  the  purpose  of 
gathering  data  necessary  to  support  the 
application  for  registration  of  a  pesticide 
product.  In  general.  EUPs  are  either 
issued  for  a  pesticide  not  registered  with 
the  Agency  or  for  a  registered  pesticide 
for  a  use  not  registered  with  the  Agency. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  title  40  of  the  CFR. 
after  appearing  in  the  Federal  Register. 
are  listed  in  40  CFR  part  9,  and  included 
on  the  related  collection  fhstniment  or 
form,  if  applicable. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA.  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology* 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
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maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this  ICR 
is  estimated  to  be  757.50  hours.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
Pesticide  registrants  who  wish  to  obtain 
an  EUP  to  ship  and  use  a  pesticide  for 
experimental  purposes  only. 

Estimated  total  number  of  potential 
respondents:  75. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1. 

Estimated  total  annual  burden  hours: 
757.50. 

Estimated  total  annual  burden  costs: 
$64,950. 


VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

Total  respondent  costs  associated 
with  this  program  rose  from  $61,297.50 
to  $64,950.  Total  Agency  costs  rose  from 
$67,950  to  $77,925.  Changes  to  total 
costs  associated  with  this  program  are 
due  to  the  increase  in  labor  rates, 
reflecting  the  most  current  estimates. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  0MB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  February  11.  2003. 

Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  03-4523  Filed  2-25-03;  8:45  am] 

BIUJNO  COOE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0005;  FRL-7292-4] 

Supplemental  Distribution  of  a 
Registered  Pesticide  Product;  Renewal 
of  Pesticide  Information  Collection 
Activities  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  EPA  is  seeking  public 
comment  on  the  following  Information 
Collection  Request  (ICR):  Supplemental 
Distribution  of  a  Registered  Pesticide 
Product  (EPA  ICR  No.  0278.08,  OMB 
Control  No.  2070-0044).  This  is  a 
request  to  renew  an  existing  ICR  that  is 
currently  approved  and  due  to  expire 
October  31,  2003.  The  ICR  describes  the 
nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0005, 
must  be  received  on  or  before  April  28, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  III.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Vogel,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Prpgrams,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washin^on,  DC  20460-0001;  telephone 
number:  (703)  305-6475;  fax  number: 
(703)  305-5884;  e-mail  address: 
vogel.nancy®epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  pesticide 
registrant  who  has  entered  into  an 
agreement  with  a  second  company  to 
distribute  your  pesticide  product  under 
the  second  company's  name  and 
product  name.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•    Pesticide  and  other  agricultural 
chemical  manufacturing  (NAICS 
325320),  e.g.,  Pesticide  registrants  who 
enter  into  agreements  with  other 
companies  to  distribute  their  pesticide 


product  under  the  second  company's 
name  and  product  name. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tjrpes  of 
entities  not  listed  above  could  also  be 
affected.  The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain  entities. 
To  determine  whether  you  or  your 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2003- 
0005.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
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docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  tjrpes  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  wrill  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  uidess  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  materid  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  iij^luding  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  cormnents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  III.B.  Do 
not  use  EPA  Dockets  or  e-madl  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
commerit.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu 
comment. 
'  i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  nvunber  OPP-2003-0005.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0005.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 


system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  conunent 
(firectly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  parVST  the  comment  that  Is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  III.A.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  enayption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
totegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0005. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  hitegrity  Branch  (PIRIB),. 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attenticm: 
Docket  ID  Number  OPP-2003-0005. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  II.A. 

B.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail;  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  withiit  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  lUJt  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
dod^et.  U  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
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electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
u.sed. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views.  ■ 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Supplemental  Registration  of  a 
Pesticide  Ptoduct. 


ICR  numbers:  EPA  ICR  No.  0278.08, 
OMB  Control  No.  2070-0044. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  currently 
approved  by  OMB  and  is  due  to  expire 
October  31,  2003. 

Abstract:  This  information  collection 
activity  provides  the  Agency  with 
notification  of  supplemental  registration 
of  distributors  of  pesticide  products. 
Section  3(e)  of  FIFRA  allows  pesticide 
registrants  to  distribute  or  sell  a 
registered  pesticide  product  under  a 
different  name  instead. of  or  in  addition 
to  their  own.  Such  distribution  and  sale 
is  termed  "supplemental  distribution" 
and  the  product  is  termed  a  "distributor 
product."  EPA  requires  the  pesticide 
registrant  to  submit  a  supplemental 
statement  (EPA  Form  8570-5)  when  the 
registrant  has  entered  into  an  agreement 
with  a  second  company  that  will 
distribute  the  registrant's  product  under 
the  second  company's  name  and 
product  name.  Since  the  last  approval, , 
EPA  has  not  changed  the  substance  or 
the  method  of  collection  for  this 
activity. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  is  estimated 
to  be  1,250  hours.  The  following  is  a 
summary  of  the  estimates  taken  from  the 
ICR: 

Respondents/affected  entities: 
Pesticide  registrants. 

Estimated  total  number  of  potential 
respondents:  5,000  . 

Frequency  of  response:  As  needed  per 
event. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1 . 

Estimated  total  annual  burden  hours: 
1,250. 


Estimated  total  annual  burden  costs: 
$120,000. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

There  are  no  changes  in  the  estimated 
respondent  burden  hours  from  the  last 
renewal.  The  annual  respondent  cost 
estimate  rose  from  $118,500  to  $120,000 
as  a  result  of  the  estimated  increase  in 
hourly  rates. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  11,  2003. 

Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

|FR  Dot.  03-4524  Filed  2-?5-03;  8:45  ami 
BILLING  CODE  6560-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-2002-O057;  FRL-7293-2] 

Access  to  Confidential  Business 
information  by  the  U.S.  Consumer 
Product  Safety  Commission 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  the  U.S. 
Consumer  Product  Safety  Commission 
(CPSC)  access  to  information  which  has 
been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confldential  data 
submitted  to  EPA  under  all  sections  of 
TSCA  occurred  as  a  result  of  an  oti- 
going  Memorandum  of  Understanding 
between  CPSC  and  the  U.S.  EPA  dated 
September  23,  1986,  which  granted 
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CPSC  immediate  access  to  all  sections  of 
TSCA  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (202)  564-8940;  e- 
mail  address:  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  "those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA." 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questioiis 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  or  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  docket  for  this  action  under 
docket  identification  (ID)  number 
OPPT-2002-0057.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room.  EPA  West.  1301  Constitution 
Ave..  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  frtjm  8:30  a.m.  to 
4:30  p.m.,  Monday  thrugh  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  nimiber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://ww.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically.. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

n.  What  Action  is  the  Agency  Taking? 

Under  a  Memorandum  of 
Understanding  (MOU)  dated  September 
23, 1986,  the  CPSC  agreed  to  EPA 
procedures  governing  access  to  CBI 
submitted  to  EPA  under  TSCA. 

In  accordance  with  40  CFR  2.306(h), 
EPA  has  determined  that  CPSC  requires 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA,  to  perform 
successfully  their  responsibilities  under 
the  Consumer  Product  Safety  Act  and 
TSCA. 

CPSC's  personnel  are  given  access  to 
information  submitted  to  EPA  imder  all 
sections  of  TSCA.  Some  of  the 
information  is  claimed  or  determined  to 
be  CBI.  Under  the  terms  of  the  MOU, 
CPSC  is  not  required  to  renew  its  access 
to  TSCA  CBI.  EPA  publishes  this  notice 
to  the  public  from  time  to  time  to 
reiterate  and  confirm  that  access  to 
TSCA  CBI  has  been  granted  to  this  other 
federal  agency.  In  a  previous  notice 
published  in  the  Federal  Register  of 
December  9, 1997  (62  FR  64829)  (FRL- 
5757-8),  EPA  confirmed  that  CPSC 
continues  to  have  access  to  CBI  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  once  again  confirm  that  CPSC 
maintains  access  under  the  existing 
MOU. 

EPA  issues  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA,  that  the  Agency 
provides  the  CPSC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this  MOU 
will  take  place  at  EPA  Headquarters  and 
CPSC's  4330  East  West  Highway. 
Bethesda,  Maryland  site. 

CPSC  is  required  to  adhere  to  all 
provisions  of  EPA's  TSCA  Confidential 
Business  Information  Security  Manual. 

CPSC  personnel  are  required  to  sign 
nondisclosure  agreements  and  are 
briefed  on  appropriate  secimty 
procedures  before  they  are  pennitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection. 
Confidential  business  information. 


Dated:  February  10,  2003. 

Allan  S.  Abramson, 

Director,  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  03-4249  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  6560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0049;  FRL-7293-11 

Access  to  Confidential  Business 
Information  by  Geologies  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  Geologies 
Corporation,  of  Alexandria,  VA,  access 
to  information  which  has  been 
submitted  to  EPA  under  sections  4,5,6, 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  sections  4,  5,  6, 
and  8  of  TSCA  occurred  as  a  result  of 
an  approved  waiver  dated  July  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline®. epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  imder  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION    . 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0049.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
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any  public  comments  received,  and 
other  information  related  to  this  action. 
Ahhough  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosui'e  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  tip  J  I  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edoCket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  GS- 
00K97AFD2140.  Delivery  Order  Number 
2W-0947-YBSW,  Geologies 
Corporation,  of  5285  Shawnee  Road, 
Suite  210,  Alexandria,  VA,  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  providing  technical 
and  administrative  support  for  meetings 
related  to  investigation  of  chemicals  and 
biotechnology  products  for  possible 
regulatory  or  other  control  actions.  They 
will  also  provide  computer  data  base 
support  related  to  providing  information 
on  chemical  regulatory  actions  and 
related  policy  decisions. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Contract 
Number  GS-00K97AFD2140,  Delivery 
Order  Number  2W-0947-YBSW, 
Gedlogics  Coporation  will  require  access 
to  CBI  submitted  to  EPA  under  sections 
4.  5,  6.  arid  8  of  TSCA,  to  perform 
successfully  the  duties  specified  under 
the  contract. 

Geologies  personnel  was  given  access 
to  information  submitted  to  EPA  under 


sections  4,  5,  6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

Geologies  was  granted  a  waiver  July 
31,  2002.  This  waiver  was  necessary  to 
allow  Geologies  to  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  the  activities  listed  above. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  and  8  of  TSCA,  that  the 
Agency  may  provide  Geologies  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters. 

Geologies  will  be  required  to  adhere 
to  all  provisions  of  EPA's  TSCA 
Confidential  Business  Information 
Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
July  31,  2004. 

Geologies  personnel  will  be  required 
to  sign  nondisclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Sub)ects 

Environmental  protection. 
Confidential  business  information. 

Dated:  February  10,  2003. 
Allan  S.  Abramson, 

Director,  Infonnation  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  03-4250  Filed  2-25-03;  8:45  am] 
BtLUNQ  COOf  M60-80-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7293-3] 

Access  to  Confidential  Business 
Infonnation  by  Dyncorp  Systems  and 
Solutions,  LLC 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 

SUMMARY:  EPA  has  authorized  its  prime 
contractor  Dyncorp  Systems  and 
Solutions,  LLC  (Dyncorp)  of  Chantilly, 
VA  and  10  of  its  subcontractors  access 
to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  all  sections  of 
TSCA  occurred  as  a  result  of  an 
approved  waiver  dated  January  13, 
2003,  which  requested  granting  Dyncorp 
and  its  subcontractors  immediate  access 
to  all  sections  of  TSCA  CBI. 


FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Envirorunental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA-   ■ 
Hotline@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  565-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
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of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

Under  GSA  Contract  Number 
GS00T99ALD0204,  Task  Order  Nimiber 
T0002AJMZ39,  contractor  Dyncorp,  of 
15000  Conference  Center  Drive, 
Chantilly,  VA  and  its  subcontractors 
Excel  Management  Systems,  of  691  N. 
High  Street,  2nd  Floor,  Columbus,  OH; 
IBM,  700  Park  Dr.,  Building  662, 
Research  Triangle  Park,  NC;  Institute  for 
Disabilities  Research  and  Training  of 
11323  Amherst  Avenue,  Silver  Spring, 
MD;  Kenrob,  Inc.  of  44084  Riverside 
Parkway,  Suite  125,  Leesburg,  VA; 
Madision  Research  of  401  Wynn  Drive, 
Huntsville,  AL;  OAO,  2222  East  NC 
Highway  54,  Beta  Building,  Suite  220, 
Durham,  NC;  Paloma  Systems  of  7002 
Evergreen  Court,  Annandale,  VA; 
PlanetGov  of  14155  Newbrook  Drive, 
Chantilly,  VA;  Superlative 
Technologies,  Inc.  of  8300  Greensboro 
Drive,  Suite  425.  McLean,  VA;  and 
Veridian  of  1200  South  Hayes  Street, 
Suite  1000,  Arlington,  VA,  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPTS)  in  computer  operations 
and  maintenance  of  TSCA  CBI 
Computer  Systems  and 
Communications  Network,  linking  CBI 
sites,  located  in  Washington,  DC. 
Dyncorp  and  its  subcontractors  will  also 
assist  in  maintaining  and  operating  the 
EPA  CBI  computer  facilities  located  in 
Research  Triangle  Park,  NC. 

hi  accordance  vdth  40  CFR  2.306(j), 
EPA  has  determined  that  imder  GSA 
Contract  Number  GS00T99ALD0204, 
Task  Order  Number  T0002AJMZ39, 
Dyncorp  and  its  subcontractors  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  imder 
the  contract. 

Dyncorp  and  its  subcontractor 
persoimel  were  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

Dyncorp  was  granted  a  waiver  on 
January  13,  2003.  This  waiver  was 
necessary  to  allow  Dyncorp  and  its 
subcontractors  to  assist  EPA  in  the 
activities  listed  above. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  imder  all 
sections  of  TSCA  that  EPA  may  provide 


Dyncorp  and  its  subcontractors  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
imder  this  contract  will  take  place  at 
EPA  Headquarters  and  at  Research 
Triangle  Park,  NC  facilities.  No  access 
will  occur  at  the  Research  Triangle  Park, 
NC  facility  until  after  it  has  been 
approved  for  the  storage  of  TSCA  CBI. 

Dyncorp  and  its  subcontractors  will 
be  authorized  access  to  TSCA  CBI  at 
EPA  Headquarters  and  Research 
Triangle  Park,  NC,  in  accordance  with 
EPA  TSCA  Confidential  Business 
Infonnation  Security  Man  ual. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  until 
September  30.  2007. 

Dyncorp  and  its  subcontractor 
personnel  will  be  required  to  sigji 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

List  of  Subjects 

Environmental  protection, 
Confidential  business  information. 

Dated:  February  10,  2003. 
Allan  S.  Abramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  03-4251  Filed  2-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7455-6] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  2003  Annual  Meeting  of 
the  Ozone  Transport  Commission 
(OTC).  This  meeting  is  for  the  OTC  to 
deal  with  appropriate  matters  within  the 
Ozone  Transport  Region  in  the 
Northeast  and  Mid-Atlantic  States,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
March  4,  2003  startmg  at  10  a.m.  (EST). 
ADDRESSES:  The  Marriott  Hotel  at  Metro 
Center,  775  Twelfth  (12th)  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Katz,  U.S.  Environmental 


Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  PA  19103; 
(215)  814-2100. 

For  Documents  and  Press  Inquiries 
Contact:  Ozone  Transport  Commission, 
444  North  Capitol  Street  NW.,  Suite  638, 
Washington,  DC  20001;  (202)  508-3840; 
e-mail:  ozone@sso.org;  Web  site:  http:// 
www.sso.org/otc. 

SUPPLEMENTARY  INFORMATtON:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution.". 
Section  184(a)  establishes  an  "Ozone 
Transport  Region"  (OTR)  comprised  of 
the  States  of  Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Colum,bia.  The  Assistant  Administrator 
for  Air  and  Radiation  of  the 
Environmental  Protection  Agency 
convened  the  first  meeting  of  the 
commission  in  New  York  City  on  May 
7, 1991.  The  purpose  of  the  Ozone 
Transport  Commission  is  to  deal  with 
ground  level  ozone  formation,  transport, 
and  control  within  the  OTR. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  March  4,  2003.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  "Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 

Type  of  Meeting:  Open. 
AGENDA:     Copies  of  trie  final  agenda 
will  be  available  from  the  OTC  office 
(202)  508-3840  (by  e-mail: 
6zone@sso.org  or  via  our  Web  site  at 
http://www.sso.org/otc)  by  close  of 
business,  Tuesday,  February  25,  2003. 
The  purpose  of  this  meeting  is  to 
discuss  ways  in  which  OTC  states  can 
meet  their  statutory  and  regulatory 
responsibilities  under  the  Clean  Air  Act. 
Special  emphasis  will  be  given  to 
stationary  and  mobile  source  control 
measures  to  reduce  precursors  of 
ground-level  ozone  and  next  steps  to 
reduce  ground-level  ozone  in  the 
context  of  a  multi-pollutant  emission 
reduction  program.  The  OTC  is  also 
expected  to  address  issues  related  to  the 
transport  of  ozone  into  its  region,  and  to 
discuss  potential  regional  emission 
control  measures. 

Dated:  Feburary  14,  2003. 
Donald  S.  Welsh, 

Regional  Administrator.  EPA  Region  III. 
[FR  Doc.  03-4519  Filed  2-25-03;  8:45  ami 
BKUNG  CODE  6S60-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0035;  FRL-7293-9] 

Butafonacll;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identifled  by  docket 
ID  number  OPP-2003-0035.  must  be 
received  on  or  before  March  28.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiiral  producer,  food 
manufactiirer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0035.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  )efferson  Davis  Hwy., 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket,  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  conunent 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed,  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photo^aph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
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or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties,  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying,  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0035.  The 
system  is  an"anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0035.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  conunent 
directly  to  the  docket  without  going 
throu^  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0035. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  number  OPP-2003-0035. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
infonnation  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu«s  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns.  • 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  als«  provide  the  name.  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  receivied  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at  * 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subiects 

Enviroiunental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  12,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Syngenta  Crop  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues,  or  an. 
explanation  of  why  no  such  n^ethod  is 
needed. 

Syngenta  Crop  Protection,  Inc. 

PP  1F6309 

EPA  has  received  a  pesticide  petition 
(PP  1F6309)  from  Syngenta  Crop 
Protection.  Inc.,  Greensboro,  NC  27419 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180,  by  establishing  a 
tolerance  for  residues  of  butafenacil  in 
or  on  the  raw  agricidtural  conunodity 
cotton,  undelinted  seed  at  0.5  parts  per 
million  (ppm)  and  cotton, -gin 
byproducts  at  13  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
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submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolic 
pathway  of  butafenacil  in  cotton  after 
defoliation  applications  is  understood. 
The  data  support  the  selection  of  the 
residue  of  concern  for  tolerance  setting. 

2.  Analytical  method.  Syngenta  Crop 
Protection,  Inc.  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  butafenacil  in 
or  on  raw  agricultural  commodities. 
This  method  is  based  on  crop-specific 
cleanup  procedures  and  determination 
by  liquid  chromatography  with  a  liquid 
chromatography/mass  spectroscopy 
(LC/MS)  detector.  The  limit  of 
quantitation  is  0.01  ppm  for  butafenacil 
for  all  crops  tested,  including  cotton. 
The  limit  of  quantitation  for  metabolites 
is  also  0.01  ppm  except  for  cotton  gin 
trash  where  the  limit  of  quantitation  is 
0.05  ppm.  The  analytical  method  was 
validated  by  determination  of  recoveries 
for  fortified  samples. 

3.  Magnitude  of  residues.  A  residue 
program  was  performed  with 
butafenacil  on  the  full  geography 
required  to  support  use  on  cotton. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  Butafenacil 
technical  and  the  100  EC  formulation 
(0.83  lb  active  ingredient/gallon  (ai/gal) 
have  very  low  order  of  acute  toxicity  by 
oral,  derma),  and  inhalation  exposure 
routes.  Butafenacil  technical  is  mildly 
irritating  to  the  eye  and  non-irritating  to 
the  skin.  The  100  EC  formulation  is 
moderately  irritating  to  the  eye  and 
skin.  Neither  the  technical  nor  the 
formulation  are  skin  sensitizers.  The  rat 
dermal  LDso  is  >5,000  milligram/ 
kilogram  (mg/kg).  The  rat  dermal  LDv)  is 
>4,000  mg/kg  and  the  rat  inhalation 

'LOso  is  >5.1  milligrams  per  liter  (mg/L) 
air.  The  end-use  formulation  of 
butafenacil  has  a  similar  low  acute 
toxicity  profile. 

2.  Genotoxicity.  Butafenacil  has  been 
tested  for  its  potential  to  induce  gene 
mutation  and  chromosomal  changes  in 
five  different  test  systems.  Butafenacil 
technical  did  not  induce  point 
mutations  in  bacteria  (ames  assay  in 
salmonella  typhimurium  or  escherichia 
coli),  and  was  not  genotoxic  in  an  in 
vitro  unscheduled  DNA  synthesis  assay 
in  rat  hepatocytes.  Chromosome 
aberrations  were  not  observed  in  an  j'n 
vitro  test  using  Chinese  hamster  ovary 
cells  and  there  were  no  clastogenic  or 
aneugenic  effects  on  mouse  bone 
marrow  cell  in  vivo  in  a  mouse 
micronucleus  test.  There  was  a 


borderline  positive  response  in  the  gene 
mutation  test  in  V79  cells  in  vitro  at  the 
highest  concentration  in  the  presence  of 
metabolic  activation,  which  proved  to 
be  cytotoxic.  This  effect  was  considered 
to  be  an  isolated  finding  and  not  to  be 
of  relevance  when  assessing  the  overall 
mutagenic  potential  of  butafenacil.  To 
substantiate  this  finding,  a 
corresponding  in  vivo  in-vitro  DNA 
repair  study  on  rat  hepatocytes  was 
performed.  The  results  of  this  test  show 
no  mutagenic  potential  of  butafenacil. 
Consequently,  it  can  be  concluded  that 
butafenacil  is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  In  rat  and  rabbit  teratology 
studies  there  was  no  evidence  of 
teratogenicity.  Delayed  fetal 
development  was  apparent  only  at 
maternally  toxic  doses  of  butafenacil 
technical  in  rabbits.  In  the  rabbit  study 
(with  doses  of  0,  10,  100.  1.000  mg/kg), 
1 ,000  mg/kg/day  caused  a  mean  body 
weight  loss  fi'om  days  12  to  16, 
decreased  food  consumption  during  the 
dosing  period  and  an  increase  in  the 
incidence  of  post-implantation  loss, 
almost  exclusively  in  the  form  of  early 
resorptions.  This  increase  in  post- 
implantation  loss,  which  was  restricted 
to  the  top  dose,  was  considered  to  be 
secondary  to  the  maternal  toxicity 
occurring  at  this  dose  level,  and  not  a 
direct  effect  by  butafenacil.  Slightly 
reduced  fetal  body  weights  at  1 ,000  mg/ 
kg/day  were  considered  secondary  to 
maternal  effects.  The  incidence  and  type 
of  external,  visceral  and  skeletal 
findings  were  not  affected  by  treatment. 
There  was  no  indication  of 
developmental  toxicity  in  rabbit 
offspring  at  100  mg/kg/day.  The  no 
observed  adverse  effect  level  (NOAEL) 
for  both  maternal  and  developmental 
toxicity  was  established  at  100  mg/kg/ 
day  in  rabbits. 

m  the  rat  teratogenicity  study  0, 10, 
100,  1.000  mg/kg,  there  was  no 
observation  of  maternal  toxicity.  Body 
weight  and  food  consumption  were 
comparable  in  all  groups.  Reproduction 
and  fetal  parameters  Were  not  impaired. 
The  incidence  and  type  of  external, 
visceral  and  skeletal  findings  were 
comparable  in  all  dose  groups.  No 
treatment-related  findings  were  noted. 
In  conclusion,  butafenacil  was  not 
teratogenic  and  not  toxic  to  the  progeny. 
Maternal  parameters  were  not  affected. 
The  NOAEL  for  both  maternal  and 
developmental  toxicity  was  >1,000  mg/ 
kg/day,  the  highest  dose  level  tested. 

In  a  rat  multi-generation  study, 
butafenacil  technical  was  administered 
in  feed  at  concentrations  of  0,  30,  300, 
or  1,000  ppm.  The  dose  in  mg/kg/day 
spans  a  wide  range  over  the  duration  of 
the  study  as  animals  gain  weight  and  go 


through  gestation  and  lactation.  The 
ranges  are  1.5-3.3,  15.5-31.9,  and  50.9- 
101.6  for  males  and  1.7-6.3,  16.8-65.4, 
and  49.8-215.8  mg/kg/day  for  females  at 
the  30,  300,  or  1,000  ppm  dietary  levels, 
respectively.  Butafenacil  had  no  effect 
on  reproductive  parameters  for  either 
the  FO  or  Fl  generation  of  parent 
animals.  Parental  body  weight  gain  and 
food  consumption  were  reduced  at  300 
and  1 ,000  ppm  in  both  the  FO  and  Fl 
males  and  in  Fl  females.  Increased 
incidence  of  liver  pathology  was 
observed  in  males  and  females  in  the  FO 
and  Fl  generations,  including  bile  duct 
hyperplasia  in  both  sexes  at  300  and 
1,000  ppm,  hepatocellular  hypertrophy 
in  males  at  1,000  ppm,  and  foci  of 
necrosis  in  both  sexes  at  1,000  ppm  and 
males  at  300  ppm.  Body  weight  ^ain 
was  reduced  during  the  lactation  period 
at  300  and  1 ,000  ppm  in  offspring  of  the 
FO  generation  and  at  1 ,000  ppm  in 
offspring  of  the  Fl  generation. 

In  conclusion,  the  NOAEL  for 
systemic  toxicity  in  both  sexes  and  both 
generations  of  rats  was  30  ppm  (range  = 
1.5-3.3  mg/kg/day  in  males  and  1.7-6.3 
mg/kg/day  in  females).  The  grand  mean 
test  item  intake  (mean  of  all  weekly 
means  for  both  sexes,  both  generations, 
all  time  points)  at  this  dose  level  was 
2.48  mg/kg/day.  There  were  no  effects 
on  the  reproductive  parameters  and  the 
NOAEL  for  reproductive  toxicity  was 
>1,000  ppm.  Offspring  effects  were 
observed  only  at  dose  levels  that  also 
produced  parental  toxicity.  There  is  no 
evidence  that  developing  offspring  are 
more  sensitive  than  adults  to  the  effects 
of  butafenacil. 

4.  Subchronic  toxicity.  In  a  90-day 
subchronic  neurotoxicity  study  in  rats, 
butafenacil  was  not  neurotoxic  when 
administered  in  the  diet  for  13  weeks  at 
concentrations  resulting  in  average  daily 
test  substance  intakes  of  0,  7.8,  23.5,  or 
74.4  mg/kg/day  for  males  or  at  0,  8.7, 
26.0,  or  78.9  mg/kg/day  for  females. 
There  were  no  treatment-related 
neurobehavioral  or  motor  activity 
effects,  no  macroscopic  findings  and  no 
microscopic  findings  in  central  or 
peripheral  nervous  tissue.  All  animals 
survived  until  scheduled  sacrifice  and 
there  were  no  treatment-related  clinical 
observations.  Histopathology  of  the  liver 
revealed  effects  in  animals  of  both  sexes 
from  the  top  dose  group.  In  addition, 
one  male  at  23.5  mg/kg/day  showed 
single  cell  necrosis  of  hepatocytes.  In 
conclusion,  subchronic  dietary 
administration  of  butafenacil  to  rats  did 
not  produce  neurotoxic  effects  at  any 
dose  level.  The  NOAEL  for  liver  toxicity 
was  7.8  mg/kg/day  for  males  and  26.0 
mg/kg/day  for  females. 

5.  Chronic  toxicity.  Butafenacil 
technical  was  not  oncogenic  in  rats  or 
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mice.  A  summary  of  results  of  chronic 
toxicity  studies  in  rats,  mice,  and  dogs 
indicates  that  the  primary  target  organ 
from  chronic  exposure  is  liver,  with 
effects  on  hematology  parameters  and 
body  weight. 

In  a  12-month  chronic  oral  toxicity 
study,  dogs  were  fed  capsules 
containing  butafenacil  that  resulted  in 
daily  test  substance  intakes  of  0,  20, 
100,  500,  or  1,000  mg/kg/day.  The 
administration  of  butafenacil  caused 
findings  only  at  500  and  1,000  mg/kg/ 
day.  These  effects  consisted  of  loss  in 
the  body  weight  of  male  animals  at 
1,000  mg/kg/day.  Hematology 
parameters  were  slightly  affected  at  500 
and  1,000  mg/kg/day.  Based  on  body 
weight  loss  at  1,000  mg/kg/day,  the 
increase  in  relative  liver  weight  at  1 ,000 
mg/kg/day  and  the  hematological  effects 
at  500  and  1 ,000  mg/kg/day,  the 
maximum  tolerance  dose  (MTD)  was 
achieved  at  1,000  mg/kg/day  and  the 
NOAEL  for  chronic  toxicity  in  dogs  is 
100  mg/kg/day. 

In  an  18-month  oncogenicity  study, 
mice  were  fed  diets  containing 
butafenacil  that  resulted  in  average 
daily  test  substance  intakes  of  0,  0.12, 
0.56,  1.18,  6.78  mg/k^/day.  The 
treatment  of  mice  with  butafenacil  for 
18  months  revealed  effects  on 
hematology  parameters  in  males  at  1.18 
and  6.78  mg/kg/day,  increased  liver 
weights  at  6.78  mg/kg/day  in  both  sexes 
and  histopathological  findings 
indicating  that  the  liver  was  the  target 
organ  of  toxicity.  The  MTD  was 
achieved  at  6.78  mg/kg/day.  Dose 
responsive  non-neoplastic  changes  in 
the  liver  occurred  at  1.18  mg/kg/day  in 
males  and  at  6.78  mg/kg/day  in  both 
sexes.  Butafenacil  was  not  carcinogenic 
in  this  study.  Based  on  the  hematology 
and  liver  effects,  the  NOAEL  for  chronic 
toxicity  in  mice  was  established  at  0.36 
mg/kg/day  in  males  and  1.20  mg/kg/day 
in  females. 

In  a  2-year  chronic  toxicity  and 
carcinogenicity  study,  rats  were  fed 
diets  containing  butafenacil  that 
resulted  in  average  (sexes  combined) 
daily  test  substance  intakes  of  0,  0.42, 
1.22,  4.10,  or  12.2  mg/kg/day.  Treatment 
had  no  effect  on  survival  and  there  were 
no  treatment-related  clinical  signs. 
There  were  no  effects  on  food 
consumption  and  body  weight. 
Hematology  and  clinical  chemistry  data 
were  comparable  in  all  groups. 
Necropsy  revealed  no  changes  in  organ 
weights. 

The  treatment  of  rats  with  butafenacil 
for  24  months  indicated  the  liver  as  the 
target  organ,  with  non-neoplastic 
histopathological  findings  in  the  liver  in 
both  sexes  at  4.10  and  12.2  mg/kg/day. 
Based  on  the  liver  effects,  the  MTD  was 


achieved  at  12.2  mg/kg/day.  No 
increased  incidence  of  tumor  formation 
was  noted,  indicating  that  butafenacil 
was  not  carcinogenic  in  this  study. 
Based  oUithe  liver  effects  at  4.10  and 
12.2  mg/kg/day,  the  NOAEL  was 
established  at  1.14  mg/kg/day  (1.14  mg/ 
kg/ day  in  males  and  1.30  mg/kg/day  in 
females). 

6.  Animal  metabolism.  The  major 
initial  metabolic  processes  in  rat  involve 
the  hydrolysis  of  the  allyl  ester  to  form 
the  free  carboxylic  acid  compounds. 
Parent  compound  was  of  significant 
abundance  only  in  the  feces  from  the 
high  dose  group.  Subsequent  metabolic 
routes  involve  reduction,  hydroxylation, 
and  opening  of  the  uracil  ring.  The 
phenyl  and  uracil  rings  remain 
connected  and  all  major  metabolites 
have  the  unchanged  phenyl  structiu*. 

7.  Metabolite  toxicology.  Toxicity 
studies,  including  acute  oral, 
mutagenicity,  and  28-day  feeding 
studies  were  conducted  with  major 
metabolites  foimd  in  environmental 
studies.  An  acute  oral  and  a 
mutagenicity  test  were  conducted.  The 
acute  oral  LD50  was  at  least  >2,000  mg/ 
kg  and  all  mutagenicity  studies  were 
negative.  The  28-day  feeding  study  was 
conducted  with  major  metabolites  at  0, 
300,  2.000,  and  10,000  ppm.  The  target 
organ  was  confirmed  as  die  liver  for  all 
test  materials.  Based  on  the  data  from 
the  studies  and  reasons  cited,  none  of 
these  metabolites  is  considered  to  be  of 
toxicological  concern. 

8.  Endocrine  disruption.  Butafenacil 
does  not  belong  to  a  class  of  chemicals 
known  o'r  suspected  of  having  adverse 
effects  on  the  endocrine  system.  There 
is  no  evidence  that  butafenacil  has  any 
effect  on  endocrine  function  in 
development  or  reproductive  studies. 
Furthermore,  histological  investigation 
of  endocrine  organs  in  chronic  dog, 
mouse,  and  rat  studies  did  not  indicate 
that  the  endocrine  system  is  targeted  by 
butafenacil. 

9.  Neurotoxicity.  In  an  acute 
neurotoxicity  study  in  rats,  butafenacil 
was  administered  orally  by  gavage  at  0 
or  2,000  mg/kg.  All  animals  survived 
and  body  weight  development  and  food 
consumption  were  not  affected  by 
treatment.  There  were  no  toxicologically 
relevant  clinical  signs  nor  changes  in 
observations  and  functional  tests 
conducted  as  part  of  the  functional 
observational  battery.  No  treatment- 
related  effects  on  any  of  the  different 
motor  activity  parameters  were  seen. 
Macroscopical  and  microscopical 
examination  of  the  miUtiple  areas  of  the 
central  and  peripheral  nervous  system, 
the  eyes,  optic  nerves,  and  skeletal 
muscle  of  die  male  and  female,  control 
and  treated  animals  did  not  reveal  any 


treatment-related  neuropathic  changes. 
In  conclusion,  butafenacil  was  devoid  of 
any  acute  neurotoxicity  when 
administered  to  rats  at  a  single  oral  dose 
of  2.000  mg/kg.  The  NOAEL  was  greater 
than  2,000  mg/kg  body  weight. 

C  Aggregate  Exposure 

1.  Dietary  exposure.  Dietary  exposure 
from  butafenacil  potentially  exists 
through  both  food  commodities  and 
drinking  water.  Each  exposure  pathway 
is  addressed  below. 

i.  Food.  Chronic  and  acute  dietary 
exposure  evaluations  for  butafenacil 
were  performed  using  average  field  trial 
residues  and  assuming  100%  crop 
treated.  Cotton  is  the  only  raw 
agricultural  commodity  included  in  the 
assessment.  All  dietary  exposure 
evaluations  were  made  using  the  Dietary 
Exposure  Evaluation  Model  (DEEM)  and 
the  USDA's  Continuing  Survey'of  Food 
Intake  By  Individuals  (1994-96). 
Chronic  exposure  was  compared  to  a 
chronic  NOAEL  of  100.0  mg/kg  body 
weight/day  (bwt/day)  from  a  1-year  dog 
study.  The  acute  NO/^L  is  100  mg/1^ 
in  a  rabbit  teratology  study  based  on 
maternal  body  weight  loss  and 
increased  post-implantation  loss.  A 
lOOX-uncertainty  factor  was  assumed 
for  both  chronic  and  acute  values.  Both 
chronic  and  acute  exposures  were 
expressed  as  a  percent  of  a  reference 
dose  of  1.0  mg/kg/day. 

Secondary  residues  in  animal 
commodities  were  calculated  by 
constructing  diets  for  beef  and  dairy 
cattle,  poultry  and  swine  in  order  to 
calculate  anticipated  residues  in  meat, 
fat,  milk  and  pork.  The  beef  cattle  diet 
was  used  to  calculate  meat,  fat  and 
organ  meats.  The  dairy  cattle  diet  was 
used  to  estimate  residues  in  milk.  The 
swine  diet  was  used  for  secondary 
residues  in  pork  commodities  and  the 
poultry  diet  was  used  for  residues  in 
poidtry  commodities.  Each  diet  was 
calculated  using  averaged  field  trial 
residues.  Beef  (cattle  and  dairy),  and 
swine  transfer  factors  were  derived  from 
a  lactating  coat  14C-metabolism  study. 

The  results  were  favorable  in  both 
acute  and  chronic  assessment  scenarios. 
Acute  and  chronic  exposure  values  were 
negligible  (less  than  0.01%  of  the  acute 
and  chronic  reference  dose  of  1  mg/kg 
bwt/day. 

The  major  contributors  to  chronic 
exposure  (children  1-6  years  old)  were 
milk,  accoxmting  for  A8%  of  the  total 
exposure,  cottonseed  oil  accoimting  for 
28%,  and  meat  (beef)  products 
accounting  for  25%  of  the  total.  In  the 
U.S.  population,  the  percentage 
contribution  to  the  chronic  exposure 
from  meat  (beef)  products  and  milk 
were  each  34%  and  cottonseed  oil 
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accounted  for  31%  of  the  total.  Major 
sources  of  acute  exposures  for  the  U.S. 
population  and  children  1-6  years  old 
included  cottonseed  oil  and  meat  (beef) 
commodities.  The  %RfD  for  all 
populations  was  less  than  0.01%  of  the 
reference  dose  (RfD)  of  1.0  rag/kg  bwt/ 
day. 

ii.  Drinking  water — a.  Acute  drinking 
water  exposure.  The  estimated  tier  1 
maximum  concentrations  of  butafenacil 
in  surface  water  and  ground  water  are 
1.98  ppb  and  0.000038  ppb, 
respectively.  The  acute  RfD  for 
butafenacil  is  1.0  mg/kg  bwt/day.  From 
the  acute  dietary  exposure  analysis, 
acute  food  exposure  from  the  uses  of 
butafenacil  were  neglegible  for  all 
populations.  Using  this  information, 
acute  drinking  water  levels  of 
comparison  (DVVLOC)  were  calculated 
for  butafenacil.  The  lowest  DVVLOC  was 
10,000  ppb.  Based  on  this  analysis, 
butafenacil  estimated  environmental 
concentrations  (EECs)  do  not  exceed  the 
•  calculated  acute  DWLOCs. 

b.  Chronic  drinking  water  exposure. 
The  estimated  maximum  concentrations 
of  butafenacil  in  surface  water  and 
ground  water  are  0.033  ppb  Day  56  EEC/ 
3  from  Generic  Expected  Environmental 
Concentration  (GENEEC)  and  0.000025 
parts  per  billion  (ppb)  (SCI-GROW, 
maximum  at  0.16  lb  active  ingredient/ 
acre/year,  respectively.  The  chronic  RfD 
for  butafenacil  is  1.0  mg/kg  bwt/day. 
From  the  chronic  dietary  exposure 
analysis,  an  exposure  to  butafenacil  is 
negligible  for  all  populations.  Based  on 
EPA's  "Interim  Guidance  for 
Conducting  Drinking  Water  Exposure 
and  Risk  Assessments"  document 
(December  2.  1997),  chronic  drinking 
water  levels  of  comparison  were 
calculated  for  butafenacil.  The  lowest 
DWLOC  was  10.000  ppb.  Based  on  this 
analysis,  butafenacil  EECs  do  not  exceed 
the  calculated  chronic  DWLOCs. 

2.  Non-dietary  exposure.  There  are  no 
residential  uses  and  therefore,  no  need 
for  non-dietary  exposure  assessment  for 
this  use. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
butafenacil  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  been  considered.  Butafenacil  is  a 
member  of  the  class  of  herbicides 
designated  as  uracil-derivatives.  There 
is  no  reliable  information  to  indicate 
that  toxic  effects  produced  by 
butafenacil  would  be  cumulative  with 
those  of  any  other  chemical  including 
another  pesticide.  Therefore,  Syngenta 
believes  it  is  appropriate  to  consider 
only  the  potential  risks  of  butafenacil  in 
an  aggregate  risk  assessment. 


E.  Safety  Determination 

1.  U.S.  population.  Using  the  acute 
and  chronic  exposure  assumptions  and 
the  proposed  RfDs  described  above,  the 
aggregate  exposure,  including  drinking 
water  to  butafenacil  to  the  U.S. 
population  (48  contiguous  states,  all 
seasons)  was  calculated  to  be  less  than 
0.01%  of  the  RfD  of  1.0  mg/kg  bwt/day. 
Therefore,  Syngenta  concludes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  the  aggregate 
acute  or  chronic  exposure  to  butafenacil 
residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
butafenacil,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  multi-generation  reproduction  study 
in  the  rat  have  been  considered.  In  the 
rat  and  rabbit  teratology  studies  there  ■ 
was  no  evidence  of  teratogenicity. 
Delayed  fetal  development  was  apparent 
only  at  maternally  toxic  doses  of 
butafenacil  technical  in  rabbits.  In  the 
rabbit  study  1,000  mg/kg/ day  caused 
effects  indicative  of  maternal  toxicity. 
There  was  no  indication  of 
developmental  toxicity  in  rabbit 
offspring  at  100  mg/kg/day.  The  NOAEL 
for  both  maternal  and  developmental 
toxicity  was  established  at  100  mg/kg/ 
day  in  rabbits. 

In  the  rat  teratogenicity  study  there 
was  no  observation  of  maternal  toxicity. 
Body  weight  and  food  cons|unption 
were  comparable  in  all  groups. 
Reproduction  and  fetal  parameters  were 
not  impaired.  Butafenacil  was  nbt 
teratogenic  and  not  toxic  to  the  progeny. 
Maternal  parameters  were  not  affected. 
The  NOAEL  for  both  maternal  and 
developmental  toxicity  was  >1,000  mg/ 
kg/day,  the  highest  dose  level  tested. 

In  a  rat  multi-generation  study  the 
NOAEL  for  systemic  toxicity  in  both 
sexes  and  both  generations  of  rats  was 
2.48  mg/kg/day.  There  were  no  effects 
on  the  reproductive  parameters  and  the 
NOAEL  for  reproductive  toxicity  was 
>1 ,000  ppm.  Offspring  effects  were 
observed  only  at  dose  leVels  that  also 
produced  parental  toxicity.  There  is  no 
evidence  that  developing  offsprings  are 
more  sensitive  than  adults  to  the  effects 
of  butafenacil. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  requirements, 
the  data  base  for  butafenacil  relative  to 
prenatal  and  postnatal  effects  for 
children  is  complete.  Further,  for 
butafenacil,  the  developmental  studies 


showed  no  increased  sensitivity  in 
fetuses,  as  compared  to  maternal  animals 
following  in-utero  exposures  in  rats  and 
rabbits,  and  no  increased  sensitivity  in 
pups  as  compared  to  the  adults  in  the 
multi-generation  reproductive  toxicity 
study.  Therefore,  it  is  concluded,  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  a  RfD  of 
1 .0  mg/kg  bwt/day  is  appropriated  for 
assessing  aggregate  risk  to  infants  and 
children  from  butafenacil. 

F.  International  Tolerances 

There  are  no  codex  established  for 
residues  of  butafenacil  on  cotton, 
undelinted  seed  or  cotton,  gin 
byproducts. 

(FR  Doc.  03-4386  Filed  2-25-03;  8:45  am) 
BILLING  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0042;  FRL-7293-4] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703-)  308-8263;  e-mail  address: 
green  way.  denise@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 

FURTHER  INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Infonnation? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0042.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  &nd 
other  infonnation  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa.go  v/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.EUP 

EPA  has  issued  the  following  EUP: 
73049-EUP-2.  Issuance.  Valent 
BioSciences  Corporation,  870 
Technology  Way,  Libertyville,  IL  60048. 
This  EUP  allows  the  use  of  3,924 
pounds  of  the  biochemical  plant 
regulator  6-benzyladenine  on  9,680 
acres  of  apple  and  on  300  acres  of 
pistachio  to  evaluate  its  efficacy  for  fixiit 
thinning  and  sizing  for  apple  and  its 
mitigation  of  alternate-year  bearing  for 
pistachio.  The  program  is  authorized 
only  in  the  States  of  California,  Idaho, 
Maine,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Oregon,  Peimsylvania, 
Utah,  Vermont,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  The  EUP 


is  effective  firom  January  22,  2003  to 
January  31,  2005.  A  temporary  tolerance 
exemption  to  expire  on  January  31,  2005 
has  been  established  for  residues  of  the 
active  ingredient  in  or  on  apple  and 
pistachio. 

Authority:  7  U.S.C.  136c. 

List  ofSub|ects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  February  13,  2003. 
Janet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  03-4525  Filed  2-25-03;  8:45  am] 
BILLING  CODE  6S60-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0066;  FRL-7293-5] 

Endocrine  Disrupter  Screening 
Program,  Proposed  Chemical 
Selection  Approach  for  Initial  Round  of 
Screening;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  In  a  Federal  Register  Notice 
that  published  on  December  30,  2002, 
EPA  sets  forth  for  public  comment  the 
approach  EPA  plans  to  use  for  selecting 
the  first  group  of  chemicals  to  be 
screened  in  the  Agency's  Endocrine 
Disruptor  Screening  Program  (EDSP). 
EPA  requested  that  comments  be 
submitted  on  or  before  March  1,  2003. 
In  response  to  several  requests  to  extend 
the  deadline  for  submitting  comments, 
EPA  is'hereby  extending  the  comment 
period  to  April  1,2003. 
DATES:  Comments,  identified  by  docket 
ID  number  OPPT-2002-0066,  must  be 
received  on  or  before  April  1,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  December  30.  2002 
Federal  Register  document. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 


nimiber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Greg  Schweer,  Exposure  Assessment 
Coordination  and  Policy  Division 
(7203M),  Office  of  Science  Coordination 
and  Policy,  Eavironmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-8469;  e-mail  address: 
sch  weer.greg^epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  the  Safe  Drinking  Water  Act 
(SDWA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Infonnation? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPPT-2002-0066.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Infonnation  (CBI) 
or  other  infonnation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  firom  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
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under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  December  30,  2002 
l^ederal  Register  document.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  What  Action  is  EPA  taking? 

This  document  extends  the  public 
comment  period  established  in  the 
Federal  Register  issued  on  December 
30,  2002  (67  FR  79611).  In  that 
document,  EPA  sought  public  comment 
on  the  approach  EPA  plans  to  use  for 
selecting  the  first  group  of  chemicals  to 
be  screened  in  the  Agency's  Endocrine 
Disruptor  Screening  Program  (EDSP). 
EPA  is  hereby  extending  the  comment 
period,  which  was  set  to  end  on  March 
l,2003,to  April  1.  2003. 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Endocrine  disruptors.  Pesticides  and 
pests. 

Dated:  February  10.  2003. 
Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  03-4385  Filed  2-25-03;  8:45  am] 
MLUNG  CODE  aS«0-<»-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7455-5I 

Public  Notice  of  Draft  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  General  Permit  for 
Storm  Water  Discharges  from  Federal 
Facility  Small  Municipal  Separate 
Storm  Sewer  Systems  (MS4s)  in 
Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
proposed  NPDES  general  permit. 

SUMMARY:  Region  VIII  of  EPA  is  hereby 
giving  notice  of  its  tentative 
determination  to  issue  an  NPDES 
general  permit  for  regulated  storm  water 
discharges  from  small  municipal 
separate  storm  sewer  systems  (MS4s). 
The  general  permit  is  applicable  to 
Federal  Facilities  within  the  State  of 
Colorado.  Only  Federal  Facilities 
located  in  urbanized  areas  (as  defined 
by  the  2000  U.S.  Census)  within  the 
State  of  Colorado  must  apply.  Federal 
facilities  that  are  currently  known  to  be 
located  within  Colorado  urbanized 
areas,  and  will  need  to  apply  for 
coverage  under  the  general  permit 
include:  Fort  Carson;  the  General 
Services  Administration's  Denver 
Federal  Center;  Peterson  Air  Force  Base; 
the  U.S.  Air  Force  Academy;  the  U.S. 
Department  of  Commerce — National 
Institute  of  Standards  and  Technology, 
Boulder  Campus;  the  U.S.  Bureau  of  ■ 
Prisons  Federal  Correctional  Institution, 
Englewood;  and  the  Veterans  Affairs 
Medical  Center  Denver.  Additional 
Federal  Facilities  may  need  to  apply  for 
permit  coverage  at  a  later  date  based  on 
subsequent  Census  data.  This  notice 
announces  the  availability  of  the 
proposed  general  permit  and  fact  sheet 
for  public  comment. 

NPDES  permit  coverage  is  required 
for  small  MS4s  in  accordance  with  final 
EPA  regulations  for  Phase  II  storm  water 
discharges  (64  FR  68722,  December  8, 
1999).  Operators  of  Phase  Il-designated 
small  MS4s  (regulated  small  MS4s)  are 
required  to  submit  a  Notice  of  Intent 
(NOI)  to  EPA  Region  VIII  to  be  covered 
under  the  general  permit. 

In  accordance  with  the  general 
permit,  regulated  small  MS4  operators 
must  develop,  implement,  and  enforce  a 
program  designed  to  reduce  the 
discharge  of  pollutants  from  their  MS4s 
to  the  maximum  extent  practicable 
(MEP)  to  protect  water  quality  and  to 
satisfy  the  appropriate  water  quality 
requirements  of  the  Clean  Water  Act. 
The  small  MS4  program  must  include 
the  following  six  minimum  control 


measures:  public  education  and 
outreach;  public  involvement  and 
participation;  illicit  discharge  detection 
and  elimination;  construction  site  runoff 
control;  post-construction  nmoff 
control;  and  pollution  prevention/  good 
housekeeping.  The  rule  assumes  the  use 
of  narrative,  rather  than  numeric, 
effluent  limitations  achieved  through 
the  implementation  of  best  management 
practices  (BMPs).  Operators  must 
establish  BMPs  and  measurable  goals  for 
each  minimum  measure  in  the  permit 
application.  However,  applicants  will 
have  up  to  five  years  to  fully  develop 
and  implement  their  storm  water 
management  program. 


State 

Permit  No. 

Areas  covered  by 
the  general  permit 

Colorado 

COR042000  .. 

Federal  Facilities 
in  the  State  of 
Colorado,  ex- 
cept those  lo- 
cated in  Indian 
Country. 

DATES:  Public  comments  on  this 
proposal  must  be  received  or 
postmarked  no  later  than  March  28, 
2003.  A  public  hearing  may  be 
requested  within  the  comment  period 
concerning  the  proposed  permit. 

ADDRESSES:  Public  comments  or 
requests  for  a  public  hearing  should  be 
sent  to:  Greg  Davis  (8EPR-EP); 
Attention:  NPDES  Permits;  U.S.  EPA, 
Region  VIII;  999  18th  Street,  Suite  300; 
Denver,  CO  80202-2466.  Public 
comments  will  also  be  accepted  via 
electronic  mail  (E-mail)  at 
r8npdes@epa  .gov. 

Public  Comment  Period 

Public  comments  are  invited. 
Comments  must  be  received  or 
postmarked  no  later  than  March  28, 
2003.  Each  conunent  should  cite  the 
page  number  and,  where  possible,  the 
section(s)  and/or  paragraph(s)  in  the 
draft  permit  or  Fact  Sheet  to  which  each 
comment  refers.  Commenters  should 
use  a  separate  paragraph  for  each  issue 
discussed.  Comments  must  be  sent  to 
the  address  given  above  in  the 
ADDRESSES  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  draft  permit  and  Fact 
Sheet  or  for  further  information  on  the 
draft  permit,  contact  either  Greg  Davis 
(303)  312-6082  (davis.gregory@epa.gov) 
or  Vern  Berry,  (303)  312-6234 
(6erry.vem@epa.gov),  or  at  the  address 
above  in  the  ADDRESSES  section.  Copies 
of  the  draft  permit  and  Fact  Sheet  may 
be  downloaded  from  the  EPA  Region 
Vni  Web  site  at  http://www.epa.gov/ 
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regionS/water/stormwater/ 
downloads.html. 

SUPPLEMENTARY  INFORMATION:  When  the 
general  permit  is  issued,  it  will  be 
published  by  reference  in  the  Federal 
Register.  The  general  permit  will  be 
effective  on  the  date  specified  in  the 
Federal  Register  with  an  expiration  five 
years  from  such  date.  Region  VIII  is  not 
issuing  NPDES  General  Permits  for 
Storm  Water  Discharges  from  Small 
Municipal  Separate  Storm  Sewer 
Systems  (MS4s)  located  in  Indian 
country.  No  MS4s  in  Indian  country 
have  been  determined  to  require  small 
MS4  permit  coverage  at  this  time. 

Administrative  Record:  The  proposed 
general  permit  and  other  related 
docimients  in  the  administrative  record 
are  on  file  in  the  EPA  Region  VIII 
NPDES  file  room  and  may  be  inspected 
upon  request  any  time  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  at  the  address 
provided  in  the  ADDRESSES  section 
above.  Requests  to  view  these  files  in 
the  Region  VIII  NPDES  file  room  should 
be  sent  to  Greg  Davis  by  phone  at  303- 
312-6082,  or  by  e-mail  at 
davis.gregory@epa.gov. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  envirorunent,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

OMB  has  waived  review  of  NPDES 
general  permits  under  the  terms  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

Issuance  of  an  NPDES  general  permit 
is  not  subject  to  rulemaking 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed 


rulemaking,  imder  APA  section  553  or 
any  other  law,  and  is  thus  not  subject  to 
the  RFA  requirement  to  prepare  an 
IRFA. 

The  APA  defines  two  broad,  mutually 
exclusive  categories  of  agency  action — 
"rules"  and  "orders."  Its  definition  of 
"rule"  encompasses  "an  agency 
statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  reqiurements  of 
an  agency  *   *   *"  APA  section  551(4). 
Its  definition  of  "order"  is  residual:  "a 
final  disposition  *  *  *  of  an  agency  in 
a  matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *   *   *  an 
agency  permit  *  *  *"  APA  section 
551(8).  The  APA  thus  categorizes  a 
permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule.  Section  553  of 
the  APA  establishes  "rule  making" 
requirements.  The  APA  defines  "rule 
making"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  APA  section  551(5).  By  its  terms, 
then,  section  553  applies  only  to  "rules" 
and  not  also  to  "orders,"  which  include 
permits. 

Unfimded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104-4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  thefr 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *   *  *  assess  the  effects  of  Federal 
regidatory  actions  *   *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  2  U.S.C.  658  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the 
Regulatory  Flexibility  Act  (RFA).  That 
section  of  the  RFA  defines  "rule"  as 
"any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
(APA)],  or  any  other  law.  *  *   *" 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  pefmits  are 
not  "rules"  imder  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
nUemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 


pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  February  14,  2003. 
Stephen  S.  Tuber, 

Acting  Assistant  Regional  Administrator. 
Office  of  Partnerships  and  Regulatory 
Assistance. 

(FR  Doc.  03-4521  Filed  2-25-03;  8:45  am] 
BtLUNG  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agr«ement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  200866-002. 

Title:  Broward-King  Ocean  Marine 
Terminal  Agreement. 

Parties:  Broward  County,  Board  of 
County  Commissioners,  King  Ocean 
Service  de  Venezuela,  S.A. 

Synopsis:  The  proposed  amendment 
revises  the  minimum  use  standards  and 
the  charges  covered  by  the  agreement.  It 
also  adapts  the  language  of  the 
agreement  to  comply  with  current  state 
and  county  law  and  regulations. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  21,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  03-4558  Filed  2-25-03;  8:45  am) 
BILLJNG  CODE  673(M>1-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies    . 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the   . 
assets  or  the  ownership  of,  control  of,  or 
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the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  24, 
2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Charter  One  Financial,  Inc., 
Cleveland,  Ohio;  to  acquire  100  percent 
of  the  voting  shares  of  Advance 
Bancorp,  Inc.,  Homewood,  Illinois,  and 
thereby  indirectly  acquire  Advance 
Bank,  Lansing.  Illinois. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Virginia  Financial  Group,  Inc., 
Culpeper,  Virginia;  to  acquire  9.9 
percent  of  the  voting  shares  of 
Albemarle  First  Baiik,  Charlottesville, 
Virginia. 

C.  Federal  Reserve  Bank  of  Atlanfa 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Mountain  Bancshares,  Inc.. 
Dawsonville.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mountain 
State  Bank.  Dawsonville,  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Iroquois  Bancorp,  Inc..  Gilman, 
Illinois;  to  acquire  42.19  percent  ofvthe 
voting  shares  of  JW  Bancorp,  Inc., 
Winchester,  Illinois,  and  thereby 


indirectly  acquire  John  Warner 
Financial  Corporation,  and  The  John 
Warner  Bank,  both  of  Clinton.  Illinois. 

2.  fW  Bancorp,  Inc.,  Winchester, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  John  Warner 
Financial  Corporation,  and  thereby 
indirectly  acquire  The  John  Warner 
Bank,  both  of  Clinton,  Illinois. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Baidc  Capital  Corporation,  Phoenix, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  llie  Biltmore  Bank 
of  Arizona,  Phoenix,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  19.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-4390  Filed  2-26-03;  8:45  am] 
BNJJNO  COOe  6210-01-r 


FEDERAL  TRADE  COMMISSION 

Public  Workshops:  Workshop  1: 
Technologies  for  Protscting  Personsl 
Informstlon:  The  Consumer 
Experience;  Workshop  2: 
Technologies  for  Protecting  Personal 
Information:  The  Business  Experience 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice  announcing  two  public 

workshops  and  requesting  public 

comment  and  participation. 

SUMMARY:  The  FTC  is  planning  to  host 
two  public  workshops  to  explore  the 
role  of  technology  in  helping  consumers 
and  businesses  protect  the  privacy  of 
their  personal  information,  including 
the  steps  taken  to  keep  their  information 
secure.  Workshop  1  will  focus  on 
technological  tools  available  to 
consumers  and  whether  and  how 
consumers  are  using  them.  Workshop  2 
will  focus  on  how  businesses  use 
technology  to  manage  their  information 
practices  and  provide  seciuity. 
DATES:  Workshop  1 ,  The  Consumer 
Experience,  will  be  held  on  Wednesday, 
May  14.  2003,  firom  8:30  a.m.  to  5  p.m., 
in  the  Federal  Trade  Commission's 
Satellite  Building  now  located  at  601 
New  Jersey  Avenue,  NW.,  Washington, 
E)C.  Workshop  2,  The  Business 
Experience,  will  occur  on  Wednesday, 
Jime  4,  2003,  also  in  the  Satellite 
Building.  The  events  are  open  to  the 
public  and  attendance  is  free  of  charge. 
Pre-registration  is  not  required. 

Requests  to  Participate  as  a  Panelist: 
As  discussed  below,  written  requests  to 


participate  as  a  panelist  in  either  or  both 
of  the  workshops  must  be  filed  on  or 
before  Wednesday,  March  26,  2003. 
Persons  filing  requests  to  participate  as 
a  panelist  will  be  notified  on  or  before 
Wednesday,  April  9,  2003,  if  they  have 
been  selected  to  participate. 

Written  Comments:  Whether  or  not 
selected  to  participate,  persons  may 
submit  written  comments  on  the 
Questions  to  be  Addressed  at  the 
workshop.  Such  comments  must  be 
filed  on  or  before  Wednesday,  April  23, 
2003.  For  further  instructions  on 
submitting  conmients  and  requests  to 
participate,  please  see  the  "Form  and 
Availability  of  Comments"  and 
"Requests  to  Participate  as  a  Panelist  in 
the  Workshop"  sections  below.  To  read 
our  policy  on  how  we  handle  the 
information  you  may  submit,  please 
visit  http://www.ftc.gov/techworkshop. 
AOOflESSES:  Written  comments  and 
requests  to  participate  as  a  panelist  in 
the  workshop  should  be  submitted  to: 
Secretary,  Federal  Trade  Commission, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
Alternatively,  they  may  be  e-mailed  to 
tech  workshop@ftc.gov. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Toby  Milgrom  Levin,  Division  of 
Financial  Practices,  202-326-3713,  or 
James  A.  Silver,  Division  of  Financial 
Practices,  202-326-3708.  The  above 
staff  can  be  reached  by  mail  at:  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Proposed  Agenda 

Since  1995,  the  FTC  has  sought  to 
imderstand  the  many  consumer  issues 
raised  by  the  collection  and  use  of 
consumers'  personal  information  in  our 
fast-changing  information  economy. 
Commission  workshops  have  examined 
the  privacy  issues  raised  by  the  use  of 
this  information  and,  more  recently,  the 
im[>ortant  and  complementary  role  that 
security  plays  in  providing  meaningful 
protections  for  it.  The  Commission  has 
also  imdertaken  a  wide  variety  of 
education  and  enforcement  initiatives  to 
reduce  the  harms  caused  by  the 
disclosure  of  personal  information,  such 
as  identity  theft,  unwarranted 
intrusions,  violations  of  privacy 
promises,  and  breaches  of  customer 
databases.  As  part  of  this  ongoing 
examination,  the  Commission  is 
announcing  two  workshops  designed  to 
explore  the  role  of  technology  in 
protecting  personal  information. 

Technology  has  been  widely  heralded 
as  a  promising  solution  to  challenges 
that  the  collection  and  use  of 
information  present.  A  number  of 
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products  promise  to  help  consumers 
control  their  sensitive  information  and 
guard  against  internal  and  external 
threats.  Similarly,  there  are  an 
increasing  number  of  products  designed 
to  help  businesses  manage  the  consumer 
information  they  maintain  and  ensure 
that  it  is  secure.  Despite  the  widespread 
availability  of  these  products,  however, 
it  is  unclear  just  how  much  consumers 
and  businesses  are  using  them  and 
whether  they  are  meeting  consumer  and 
business  needs  in  this  area.  Therefore, 
as  more  and  more  consumers  share 
personal  information  online  and  use 
"always  on"  Internet  coimections,  it  is 
useful  to  examine  the  current  role  that 
technology  plays  in  protecting 
consumers'  personal  information. 

The  workshops  being  announced  will 
examine,  first,  the  role  technology  plays 
for  consumers  seeking  to  protect  their 
own  information  and,  second,  the  role  it 
plays  for  businesses  seeking  to  protect 
the  consumer  information  that  they 
maintain.  Both  workshops  will  also 
examine  the  changes  that  have  been 
made  in  the  seciuity  area  since  the 
Federal  Trade  Commission's  May  2002 
workshop  on  consumer  information 
security. 

Questions  to  be  addressed  at  the 
workshops  may  include: 

A.  Workshop  1 

Technologies  for  Protecting  Personal 
Information:  The  Consmner  Experience 

1.  Are  consumers  using  technology  to 
help  manage  the  collection  and  use  of 
their  personal  information?  Why  or  why 
not? 

•  What  types  of  technologies  are 
available  or  under  development  to  help 
consumers  manage  the  collection  and 
use  of  their  personal  information? 

•  Which  of  these  technologies  are 
consumers  using,  which  are  not  being 
used,  and  why? 

•  What  factors  influence  consumers' 
willingness  to  use  these  technologies? 

•  Is  there  empirical  data  showing 
which  technologies  consumers  are  using 
and  why? 

•  Is  consumer  education  needed  to 
make  consumers  aware  of  these 
technologies  and  to  help  them  use 
them? 

•  What  types  of  technologies  do 
consiuners  want  that  do  not  yet  exist? 

2.  What  role  can  automated  privacy 
notices,  such  as  P3P,  play  to  help 
consiuners  manage  the  collection  and 
use  of  their  personal  information? 

•  What  technologies  are  available  or 
under  development  that  automatically 
match  consumer  preferences  to 
businesses'  information  practices?  What 
is  their  current  status  of  development 
and/or  implementation? 


•  What  are  the  strengths  and 
limitations  of  these  technologies? 

•  Are  there  obstacles  to  widespread 
adoption  of  these  technologies,  and  if 
so,  how  could  they  be  addressed? 

•  How  do  automated  privacy  notices 
interface  with  the  various  types  of 
privacy  notices — e.g.,  short,  layered,  full 
accountability — currently  in  use?  Do 
automated  notices  raise  any  special 
liability  concerns? 

3.  Are  consiuners  using  technology  to 
help  protect  their  information  security? 
Why  or  why  not? 

•  What  types  of  technologies  are 
available  or  under  development  to  help 
consiuners  protect  their  information 
security? 

•  Which  information  security- 
enhancing  technologies  are  consumers 
using,  which  are  not  being  used,  and 
why? 

•  What  factors  influence  consumers' 
willingness  to  use  information  security- 
enhancing  technologies? 

•  Is  there  any  empirical  data  showing 
which  technologies  consumers  are  using 
and  why?  For  ex^nple,  are  consumers 
downloading  patches,  updating  virus 
protection,  and  using  firewalls? 

•  What  information  security- 
enhancing  technologies  do  consumers 
want  that  do  not  yet  exist? 

•  Are  the  available  technologies 
adequate  to  address  known 
vulnerabilities? 

•  Is  there  a  need  for  more  "built-in" 
technology  solutions  and  features  that 
are  easy  for  consumers  to  access  and 
use?  Should  business  make  it  easier  for 
consumers  with  high-speed  access  to 
install  effective  firewalls? 

•  What  are  business,  govenmient 
agencies,  and  others  doing  to  raise 
consumer  awareness  of  security  issues 
and  help  create  a  "culture  of  security"? 

B.  Workshop  2 

Technologies  for  I*rotecting  Personal 
Information:  The  Business  Experience 

1.  How  are  businesses  using 
technology  to  manage  their  information 
practices? 

•  What  types  of  technologies  are 
available  or  under  development  to  help 
businesses  manage  their  information 
practices  and  verify  their  website's 
privacy  policy  compliance? 

•  Which  technologies  are  businesses 
using,  which  are  not  being  used,  and 
why? 

•  Is  there  any  empirical  data  showing 
which  technologies  businesses  are  using 
and  why? 

•  How  have  businesses  incorporated 
information  management  technologies 
into  their  business  operations?  Do  such 
technologies  affect  businesses'  efforts  to 


engage  in  targeted  marketing?  Have  they 
affected  businesses'  profits? 

•  What  are  the  costs  and  benefits, 
including  any  costs  and  benefits  to 
competition,  of  implementing  their 
technologies? 

•  Are  there  limits  to  technology's 
ability  to  manage  consumer 
information?  What  role  do  people, 
policies,  and  organizational  structure 
play  in  implementing  effective 
information  management  programs? 

2.  How  are  businesses  using 
technology  to  provide  security  for 
consumer  information  that  they 
maintain?  What  progress  has  been  made 
in  this  area  since  the  FTC's  May  2002 
Consumer  Information  Security 
Workshop? 

•  What  types  of  technologies  are 
available  or  under  development  to  help 
businesses  provide  security  for 
customer  iiiformation? 

•  Which  of  these  technologies  are 
businesses  using,  which  are  not  being 
use,  and  why? 

•  Is  there  any  empirical  data  showing 
which  technologies  businesses  are  using 
and  why? 

•  What  are  the  costs  and  benefits  of 
implementing  these  technologies? 

•  Do  different  types  of  information 
and  information  practices  warrant 
different  types  of  security  protection? 

•  Are  their  security  too^S  that  are  low 
in  cost  and  easy-to-use,  particularly  for 
small  businesses?  How  can  we  raise     ^ 
awareness  of  security  issues  among 
small  businesses? 

•  Do  security  tools  work  out-of-the- 
box?  What  can  businesses  that  do  not 
have  dedicated  security  personnel  do  to 
protect  consumer  information? 

•  Are  their  limits  to  technology's 
ability  to  protect  consumer  information? 
What  role  do  people,  policies,  and 
organizational  structure  play  in 
implementing  effective  safeguards 
programs? 

•  How  are  U.S.  agencies  working  with 
international  organizations  like  OECD 
and  APEC  to  provide  security  guidance 
for  businesses? 

•  What  additional  steps  can 
businesses  take  to  help  create  a  "culture 
of  security?" 

Requests  to  Participate  as  a  Panelist  in 
the  Workshop 

Parties  seeking  to  participate  as 
panelists  in  the  workshop  must  notify 
the  FTC  in  writing  of  their  interest  in 
participating  on  or  before  Wednesday, 
March  26,  2003.  either  by  mail  to  the 
Security  of  the  FTC  or  by  e-mail  to 
techwoikshop@ftc.gov.  Requests  to 
participate  as  a  panelist  should  be 
captioned  "Technology  Workshop — 
Request  to  Participate,  PO34808." 
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Parties  are  asked  to  include  in  their 
requests  a  statement  setting  forth  their 
expertise  in  or  knowledge  of  the  issues 
on  which  the  workshop  will  focus  and 
their  contact  information,  including  a 
telephone  number,  facsimile  number, 
and  e-mail  address  (if  available),  to 
enable  the  FTC  to  notify  them  if  they  are 
selected.  An  original  and  two  copies  of 
each  document  should  be  submitted. 
Panelists  will  be  notified  on  or  before 
Wednesday,  April  9.  2003,  whether  they 
have  been  selected. 

Using  the  following  criteria,  FTC  staff 
will  select  a  limited  number  of  panelists 
to  participate  in  the  workshop.  The 
number  of  parties  selected  will  not  be  so 
large  as  to  inhibit  effective  discussion 
among  them. 

1.  The  party  has  expertise  in  or 
knowledge  of  the  issues  that  are  the 
focus  of  the  workshop. 

2.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop. 

3.  The  party  has  been  designated  by 
one  or  more  interested  parties  (who 
timely  file  requests  to  participate)  as  a 
party  who  shares  group  interests  with 
the  desiKnator(s). 

In  addition,  there  will  be  time  during 
the  workshop  for  those  not  serving  as 
panelists  to  ask  questions. 

Form  and  Availability  of  Comments 

The  FTC  requests  that  interested 
parties  submit  written  comments  on  the 
above  questions  to  foster  greater 
understanding  of  the  issues.  Especially 
useful  are  any  studies,  surveys, 
research,  and  empirical  data.  Comments 
should  be  captioned  "Technology 
Workshop— Comment,  PO34808,"  and 
must  be  filed  on  or  before  Wednesday, 
April  23,  2003. 

Parties  sending  written  comments 
should  submit  an  original  and  two 
copies  of  each  dociiment.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF,  ASCD.  WordPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  document.  Alternatively,  comments 
may  be  emailed  to 
techworkshop@ftc.gov. 

Written  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552.  and  FTC  regulations,  16  CFR 
part  4.9,  Monday  through  Friday 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  at  the  Public  Reference  Room  130, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  This  notice  and, 
to  the  extent  technologically  possible. 


all  comments  will  also  be  posted  on  the 
FTC  Web  site  at  http://www.ftc.gov/ 
techworkshop. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-4502  Filed  2-25-03;  8:45  am) 

BILUNO  CODE  6790-01-W 


GENERAL  ACCOUNTING  OFRCE 

[Docummit  No.  JFMIP-SR-03-01] 

Joint  Financial  Management 
Improvement  Program  (JFMIP) — 
Federal  Rnanclal  Management  System 
Requirements  (FFMSR) 

AGENCY:  Joint  Financial  Management 
Improvement  Program  (JFMIP). 
ACnON:  Notice  of  document  finalization 
and  posting. 

summary:  The  JFMIP  is  seeking 
announcement  of  document  finalization 
and  posting  for  the  "JFMIP  Revenue 
System  Requirements  Docimient"  dated 
January  2003.  The  document  is  the  first 
Federal  Financial  Management  System 
Requirements  (FFMSR)  document  to 
address  standard  financial  requirements 
for  Federal  revenue  systems.  The 
document  is  intended  to  assist  agencies 
when  developing,  improving  or 
evaluating  revenue  systems.  It  provides 
the  baseline  functionality  that  agency 
systems  must  have  to  support  agency 
missions  and  comply -with  laws  and 
regulations.  This  document  augments 
the  existing  body  of  FFMSR  that  define 
financial  system  functional 
requirements  that  are  used  in  evaluating 
compliance  with  the  Federal  Financial 
Management  Improvement  Act  (FFMIA) 
of  1996. 

DATES:  For  release  as  soon  as  possible. 
ADDRESSES:  The  document  is  available 
on  the  JFMIP  Web  site:  www.jfmip.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Costello  at 
daniel.costeUo@gsa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
FFMIA  of  1996  mandated  that  agencies 
implement  and  maintain  systems  that 
comply  substantially  with  FFMSR, 
applicable  Federal  accounting 
standards,  and  the  U.S.  Government 
Standard  General  Ledger  at  the 
transaction  level.  The  FFMIA  statute 
codified  the  JFMIP  financial  system 
requirements  documents  as  a  key 
benchmark  that  agency  systems  must 
meet  to  substantially  comply  with 
systems  requirements  provisions  under 
FFMIA.  To  support  the  provisions 
outlined  in  the  FFMIA,  the  JFMIP  is 
updating  obsolete  requirements 


documents  and  publishing  additional 
requirements  documents. 

An  open  house  is  scheduled  for 
February  27,  2003,  from  1  to  3  pm  in 
room  5141A  of  the  main  GSA  building, 
to  provide  additional  information  on  the 
document.  The  name,  organization, 
telephone  number,  and  e-mail  address 
for  attendees  should  be  e-mailed  to 
daniel.costeUo@gsa.gov  to  register. 

Karen  Cleary  Alderman, 

Executive  Director,  Joint  Financial 

Management  Improvement  Program. 

IFR  Doc.  03-4528  Filed  2-25-03;  8:45  am) 

BILUNG  CODE  1610-02-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  aimouncement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  group  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  long  periods  of  time. 
Rather,  they  are  asked  to  participate  in 
particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  AHRQ  National 
Research  Service  Award  Individual 
Research  Training  Grant  (F32)  Awards 
are  to  be  reviewed  and  discussed  at  this 
meeting.  These  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  from  mandatory  disclosiire 
under  the  above-cited  statutes. 

SEP  Meeting  on:  AHRQ  National 
Research  Service  Award  Individual 
Research  Training  Grant  (F32)  Awards. 

Date:  March  26,  2003  (Open  on  March 
26  from  1  p.m.  to  1:10  p.m.  and  closed 
for  remainder  of  the  teleconference 
meeting). 
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Place:  Agency  for  Healthcare  Research 
and  Quality,  2101  East  Jefferson  Street, 
4th  Floor,  ORREP,  4W5,  Division  of 
Scientific  Review,  Rockville,  Maryland 
20852. 

Contact  Person:  Anyone  vdshing  to 
obtain  a  roster  of  members,  agenda  or 
minutes  of  the  nonconfidential  portions 
of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy,  AHRQ, 
2101  East  Jefferson  Street,  Suite  400, 
Rockville,  Maryland  20852,  Telephone 
(301) 594-1846. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

Dated:  February  19,  2003. 
Carolyn  M.  Clancy, 
Director. 
[FR  Doc.  03-4531  Filed  2-25-03;  8:45  am] 

(MLUNG  CODE  4160-9B-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03IM)038] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Medical  Device 
User  Fee  Cover  Sheet;  Form  FDA  3601 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments 
concerning  Form  FDA  3601  entitled 
"Medical  Device  User  Fee  Cover  Sheet," 
which  must  be  submitted  along  with 
certain  medical  device  product 
applications,  supplements,  and  fee 
payment  of  those  applications. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  28,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:/y 


vrww.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  concerning  the 
collection  of  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
All  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250>, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techijiques 
when  appropriate,  and  other  forms  of 
information  technology. 

Medical  Device  User  Fee  Cover  Sheet; 
Form  FDA  3601 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  by  the 


Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
(Public  Law  107-250),  authorizes  FDA 
to  collect  user  fees  for  certain  medical 
device  applications.  Under  this 
authority,  companies  pay  a  fee  for 
certain  new  medical  device  applications 
or  supplements  submitted  to  the  agency 
for  review.  Because  the  submission  of 
user  fees  concurrently  with  applications 
and  supplements  is  required,  the  review 
of  an  application  qannot  begin  until  the 
fee  is  submitted.  Form  FDA  3601,  the 
"Medical  Device  User  Fee  Cover  Sheet," 
is  designed  to  provide  the  minimum 
necessary  information  to  determine 
whether  a  fee  is  required  for  review  of 
an  application,  to  determine  the  amoimt 
of  the  fee  required,  and  to  account  for 
and  track  user  fees.  The  form  provides 
a  cross-reference  of  the  fees  submitted 
for  an  application  with  the  actual 
application  by  using  a  unique  number 
tracking  system.  The  information 
collected  is  used  by  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
and  Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  medical 
device  applications  and  supplemental 
applications. 

Respondents  to  this  collection  of 
information  are  device  manufacturers. 
Based  on  FDA's  database  system,  there 
are  an  estimated  5,000  manufacturers  of 
products  subject  to  MDUFMA. 
However,  not  all  manufacturers  will 
have  any  submissions  in  a  given  year 
and  some  may  have  multiple 
submissions.  The  total  number  of 
annual  responses  is  based  on  the 
nimiber  of  submissions  received  by  FDA 
in  fiscal  year  2002.  CDRH  estimates 
5,000  annual  responses  that  include  the 
following:  50  premarket  approval 
applications,  4,400  premarket 
notifications,  30  modular  premarket 
applications,  1  product  development 
protocol,  1  premarket  report,  20  panel 
track  supplements,  150  real-time 
supplements,  and  348  180-day 
supplements.  CBER  estimates  50  annual 
•responses  that  include  the  following:  2 
premarket  approval  applications,  3   - 
biologies  license  applications,  30 
premarket  notifications,  10  modular 
premarket  applications,  and  5  180-day 
supplements.  The  estimated  hours  per 
response  are  based  on  past  FDA 
experience  with  the  various 
submissions,  and  range  trom  5  to  30 
minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates. 
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Table  1  .—Estimated  Annual  Reporting  Burden^ 


Form 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

FDA  3601 

s.ood 

1 

5.000 

.30' 

1.500 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  February  14.  2003. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy  and 
Planning. 

[PR  Doc.  03-4493  Filed  2-25-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1219] 

Delmont  laboratories,  Inc.; 
Opportunity  for  Hearing  on  a  Proposal 
to  Revoke  U.S.  License  No.  299 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  hearing  on  a  proposal  to 
revoke  the  biologies  license  (U.S. 
License  No.  299)  issued  to  Delmont 
Laboratories,  Inc.  (Delmont),  for 
Polyvalent  Bacterial  Antigens  with  "no 
U.S.  Standard  of  Potency"  (Staphage 
Lysate).  The  proposed  revocation  is 
based  on  FDA's  proposed 
reclassification  of  this  product  in 
Category  II  (unsafe,  ineffective,  or 
misbranded),  based  on  the 


recommendations  of  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  (VRBPAC). 

DATES:  Delmont  Laboratories,  Inc.,  may 
submit  written  or  electronic  requests  for 
a  hearing  by  March  28,  2003,  and  any 
data  and  information  justifying  a 
hearing  by  April  28,  2003.  Other 
interested  persons  may  submit  written 
or  electronic  comments  on  the  proposed 
revocation  by  April  28,  2003. 

ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  requests  or  comments  to 
http://www.fda.gov/dockets/ 
ecomments. 


FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15.  2000  (65  FR 
31003),  FDA  issued  a  proposed  order  to 
reclassify  certain  Category  lEA 
(remaining  on  the  market  pending 


further  studies  in  support  of 
effectiveness)  bacterial  vaccines  and 
related  biological  products  into  Category 
1  (safe,  effective,  and  not  misbranded)  or 
Category  II  (unsafe,  ineffective,  or 
misbranded).  This  action  was  taken 
under  the  reclassification  review 
procedures  in  §601.26  (21  CFR  601.26), 
and  was  based  on  the  findings  and 
recommendations  of  the  VRBPAC  and 
the  Panel  on  Review  of  Allergenic 
Extracts  (the  Allergenics  Panel).  The 
proposed  order  also  announced  our 
intent  to  revoke  the  biologies  licenses 
for  those  bacterial  vaccines  and  related 
products  proposed  far  reclassification  in 
Category  II. 

Based  on  VRBPACs 
recommendations,  FDA  proposed  that 
bacterial  vaccines  and  toxoids  with 
standards  of  potency  be  classified  into 
two  separate  categories  based  upon  their 
use  as  either  a  primary  immunogen  or 
as  a  booster.  FDA  further  proposed  that 
.' — bacterial  vaccines  and  related  biological 
products  with  "no  U.S.  standards  of 
potency"  be  classified  into  Category  II 
for  their  labeled  indications  based  on 
either  the  VRBPACs  or  the  Allergenics 
Panel's  recommendations.  Five 
manufacturers  of  Category  IIIA  products 
were  subject  to  the  proposed  order,  as 
listed  in  the  following  table: 


Table  1— Category  IIIA  Products  Proposed  by  FDA  for  Reclassification  Into  Category  II  as  a  Primary 

Immunogen  or  for  All  Labeled  Indications 


Manufacturer/License  Number 

Product(s) 

Proposed  Category  II 
Indication 

Aventis  Pasteur,  Inc.,  No.  1277 
BioPon  Corporation,  No.  1260 
Wyeth  Latraratories,  Inc.,  No.  3 
Delmont  Laboratones,  Inc.,  No.  299 

Hollister-Stier  I  ahoratories  LLC,  No.  1272  (1) 

Tetanus  Toxoid  (fluid) 

Diphthena  and  Tetanus  Toxoids  Adsort>ed 

Tetanus  and  Diphthena  Toxoids  Adsorbed  (Adult  Use) 

Polyvalent  Bacterial  Antigens  with  "No  US  Standard  of  Potency" 

(Staphage  Lysate) 
Polyvalent  Bactenal  Vaccines  with  "No  U.S.  Standard  of  Potency" 

(Bacterial  Vaccines  Mixed  Respiratory  (MRV  or  MRVI,  Bacterial 

Vaccines  for  Treatment,  Special  Mixtures) 

Primary  Immunogen 
Primary  Immunogen 
Primary  Immunogen 
All  Labeled  Indications 

All  1  aheled  Indications 

^As  descrit)ed  in  the  proposed  order,  this  product  was  reviewed  by  the  Allergenics  Panel.  Tfie  remaining  products  in  ttiis  table  were  reviewed 
by  the  VRBPAC 


FDA  also  proposed  that  the  bacterial 
vaccines  with  U.S.  standards  of  potency 
recommended  for  classification  into 
Category  II  as  a  primary  immunogen  be 
placed  into  Category  I  for  use  as  a 
booster  immunogen.  Manufacturers  who 
intended  to  market  their  products  for 


use  as  a  booster  immunogen  needed  to 
submit  supplements  for  changes  to  the 
container  and  package  labels  and  the 
package  insert,  to  include  the  statement, 
"For  Booster  Use  Only". 

Three  of  the  five  manufacturers 
submitted  requests  to  voluntarily  revoke 


their  licenses.  Accordingly,  FDA 
revoked  the  licenses  for:  (1)  Polyvalent 
Bacterial  Vaccines  with  "no  U.S. 
Standard  of  Potency"  (Bacterial 
Vaccines  Mixed  Respiratory),  Hollister- 
Stier  Laboratories,  U.S.  license  No. 
1272.  effective  August  3,  2000  (66  FR 


29148,  May  29,  2001);  (2)  Diphtheria 
and  Tetanus  Toxoids  Adsorbed  and 
Tetanus  Toxoids  Adsorbed,  BioPort 
Corporation,  U.S.  license  No.  1260, 
effective  November  20,  2000  (66  FR 
29148,  May  29,  2001);  and  (3)  Tetanus 
and  Diphtheria  Toxoids  Adsorbed  (for 
Adult  Use),  Wyeth  Laboratories,  Lie, 
U.S.  license  No.  3,  effective  May  30, 

2002. 

On  January  18,  2002,  we  approved  a 
license  supplement  for  Aventis  Pasteur, 
Inc.'s,  Tetanus  Toxoid  fluid.  In  this 
supplement,  Aventis  Pasteiu,  Inc., 
requested  that  their"  license  for  Tetanus 
Toxoid  fluid  be  amended  to  revoke  the 
primary  immiuiization  indication  and 
maintain  the  booster  use  only 
indication.  In  addition,  the  supplement 
included  updated  labeling  for  the 
Tetanus  Toxoid  fluid  product  stating 
that  the  product  was  for  "Booster  Use 
Only",  as  specified  in  the  proposed 
order. 
Comments  on  Proposed  Reclassification 

Polyvalent  Bacterial  Antigens  with  "No 
U.S.  Standard  of  Potency"  [Staphage 
Lysate  (SPL)},  Delmont  Laboratories, 
Inc..  U.S.  License  No.  299 

On  August  9,  2000,  Delmont 
submitted  a  written  comment  on  the 
proposed  order  opposing  the  proposed 
Category  n  reclassification  of  its 
product.  Delmont  proposed,  instead, 
reclassification  into  Category  I  and 
submitted  information  in  support  of  its 
proposal,  including  an  SPL  clinical  trial 
summary  dated  February  28, 1994,  an 
English  translation  of  a  clinical  study 
report  for  a  study  performed  in  the 
Czech  Republic,  and  an  abstract  of  a 
1994  in  vitro  study  performed  by 
Delmont.  We  have  carefully  considered 
the  information  provided  by  Delmont, 
and  find  that  it  does  not  support  a 
reclassification  of  SPL  into  Category  I.  A 
discussion  of  the  studies  included  in 
Delmont's  submission  follows. 

The  February  28, 1994,  clinical  trial 
summary  contained  data  from  two 
human  clinical  studies.  The  first  study 
in  the  submission  was  a  prospective, 
double  blind,  placebo  controlled  study 
of  the  efficacy  of  SPL  for  the  treatment 
of  Hidradenitis  Suppurativa  (HS).  The 
clinicjil  trial  summary  stated  that, 
"under  the  conditions  of  the  study,  SPL 
was  not  demonstrated  to  be  effective  in 
the  treatment  of  HS,"  and  that  no 
significant  differences  between 
treatment  groups  (SPL,  placebo)  or 
between  clinical  centers  "were  found  in 
any  of  the  efficacy  analyses  for  any  of 
the  parameters  analyzed."  Delmont 
stated  in  its  written  comment  on  the 
proposed  order  that  a  data  reanalysis 
provided  by  an  independent  third  party 


engaged  by  Delmont  demonstrated 
"approximately  two  times  greater 
reductions  from  baseline  in  total  score 
for  SPL  treated  patients  than  for  placebo 
treated  patients"  and  that  SPL  showed 
a  "trend  among  the  more  severely 
affected  patients  for  the  change  from 
baseline  to  last  visit."  However,  the 
reanalysis  of  the  data  was  performed 
after  the  patient  data  were  imblinded.  In 
addition,  the  method  of  efficacy 
assessment  was  changed  from  the  initial 
blinded  and  controlled  study,  and  a 
subset  analysis  of  a  selected  subgroup  of 
patients  was  performed  in  order  to  reach 
these  conclusions.  There  was  no 
statistically  significant  difference 
between  the  SPL  and  placebo  treatment 
groups  after  the  reanalysis  was 
performed.  The  data  are  inadequate  to 
support  a  reclassification  of  SPL  from 
Category  II  to  Category  I. 

The  second  study  included  in  the 
1994  clinical  trial  summary  was  an  open 
label  (unblinded)  comparative  study 
between  SPL  and  2  similar  products, 
STAVA  and  POLYSTAFANA,  not 
licensed  in  the  United  States.  The  study 
was  performed  in  the  Czech  Republic 
and  included  patients  with 
staphylococcal  diseases  of  various 
types.  An  English  translation  of  the 
study  report  was  included  in  Delmont's  , 
submission.  The  study  report  contained 
several  deficiencies,  such  as:  No  patient 
recruitment  details  with  respect  to  the 
diagnoses  of  various  staphylococcal 
infections,  no  detailed  explanations  of 
patient  inclusion  or  exclusion  criteria, 
no  adequate  control  group,  no 
description  of  patient  randomization 
procedures  (if  performed),  no 
explanation  of  how  patients  were 
reassigned  to  treatment  groups  after 
clinics  refused  to  contiiiue 
administering  the  POLYSTAFANA,  no 
information  on  treatment  compliance  or 
individual  dose  regimens,  no  clinical 
descriptions  or  associated  clinical 
measurements  for  the  endpoints  of 
"cured,"  "lasting  stabilization," 
"improved,"  or  "no  effect,"  no 
statistical  analysis  performed  (only 
observed  cure  rates  were  reported),  and 
no  reporting  of  individual  adverse 
events.  These  deficiencies  are 
inconsistent  with  generally  accepted 
standards  of  clinical  trial  design  and 
performance.  Therefore,  this  clinical 
study  is  also  inadequate  to  support 
reclassification  of  SPL  from  Category  11 
to  Category  I. 

Delmont  also  included  an  abstract  of 
an  in  vitro  study  performed  in  two 
human  cell  lines.  The  study  authors 
found  that  human  cell  cultures  secreted 
gamma  interferon,  inter leukin  1, 
inter leukin  2,  and  tumor  necrosis  factor 
when  exposed  to  SPL.  Delmont 


interprets  the  study  to  suggest  that  SPL 
"may  stimulate  the  production  of 
immunocompetent  cells,  triggering 
immune  responses  that  might  have 
clinical  significance  in  certain 
diseases."  However,  the  data  provided 
in  the  abstract  are  limited,  and 
deficiencies  in  the  data  exist  (e.g.,  lack 
of  information  on  some  positive  and 
negative  control  results).  While  in  vitro 
studies  are  frequently  used  to  study  the 
biological  mechanisms  of  a  product, 
they  are  not  supportive  of  human 
efficacy  in  the  absence  of  adequate  and 
well-controlled  clinical  trials.  Therefore, 
the  limited  data  contained  in  Delmont's 
abstract  are  not  adequate  to  support  a 
reclassification  of  SPL  from  Category  II 
to  Category  \. 

Delmont  submitted  no  other  data  or 
information  to  support  a  reclassification 
of  SPL  to  Category  1  or  to  preclude 
FDA's  reclassification  of  this  product  to 
Category  II. 


Notice  of  Opportunity  for  Hearing 

In  accordance  with  21  CFR  601.5(b) 
and  21  CFR  12.21(b),  FDA  is  offering  an 
opportunity  for  hearing  on  its  proposal 
to  revoke  the  biologies  license,  U.S. 
License  No.  299,  issued  to  Delmont 
Laboratories,  Inc.,  for  Polyvalent 
Bacterial  Antigens  with  "no  U.S. 
Standard  of  Potency"  (Staphage  Lysate). 
A  copy  of  the  August  9,  2000,  written 
comment  is  on  file  with  the  Dockets 
Management  Branch  (see  ADDRESSES) 
imder  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice. 
The  document  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
Delmont  may  submit  a  written  or 
electronic  request  for  a  hearing  to  the 
Dockets  Management  Branch  by  March 
28,  2003,  and  any  data  and  information 
justifying  a  hearing  must  be  submitted 
by  April  28,  2003  (21  CFR  12.22(b)(1)). 
Other  interested  persons  may  submit 
comments  on  the  proposed  revocation 
by  April  28,  2003. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportxmity  for  a 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  on  a 
proposed  revocation  of  a  license  are 
contained  in  part  12  (21  CFR  part  12) 
and  21  CFR  part  601.  In  requesting  a 
hearing,  a  person  must  submit  to  FDA's 
Dockets  Management  Branch  objections 
and  a  request  for  a  hearing  on  each 
objection,  along  with  a  detailed 
description  and  analysis  of  the  factual 
information  to  be  presented  in  support 
of  each  objection,  as  provided  in 
§  12.22.  A  deficient  request  or  objection 
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will  be  returned;  however,  the  deficient 
submission  may  be  supplemented  and 
subsequently  filed  if  submitted  within 
the  30-day  time  period  (§  12.22(c)).  The 
objections  should  identify  the  specific 
fact  or  facts  that  are  genuine, 
substantial,  and  in  dispute 
(§  12.24(b)(1)).  Mere  allegations  or 
denials  are  not  enough  to  obtain  a 
hearing  (§  12.24(b)(2)).  The 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  will  deny  the  hearing 
request  if  the  Commissioner  concludes 
that  the  data  and  information  submitted 
are  insufficient  to  justify  the  factual 
determination  urged,  even  if  accurate 
(§  12.24(b)(3)). 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331{j)  or  18 
U.S.C.  1905,  may  be  examined  in  the 
Dockets  Management  Branch  (see 
ADDRESSES)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201,  501,  502. 
505,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351.  352. 
355,  and  371),  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
5.10)  and  redelegated  to  the  Director, 
Center  for  Biologies  Evaluation  and 
Research  (21  CFR  5.202). 

Dated:  February  4.  2003. 
Mark  Elengold, 

Deputy  Director  for  Operations.  Center  for 
Biologies  Evaluation  and  Research. 
[PR  Doc.  03-4491  Filed  2-25-03;  8;45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  on  Speciai 
Studies  Relating  to  the  Possible  Long- 
Term  HeaKli  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee);  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Department  of  Health  and  Human 
Services.  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 


Name  of  Committee:  Advisory 
Committee  on  Special  Studies  Relating 
to  the  Possible  Long-Term  Health  Effects 
of  Phenoxy  Herbicides  and 
Contaminants  (Ranch  Hand  Advisory 
Committee). 

General  Function  of  the  Committee: 
The  committee  advises  the  Secretary 
and  the  Assistant  Secretary  for  Health 
concerning  its  oversight  of  the  conduct 
of  the  Ranch  Hand  Study  by  the  U.S.  Air 
Force  and  provides  scientific  oversight 
of  the  Department  of  Veterans  Affairs 
(VA)  Army  Chemical  Corps  Vietnam 
Veterans  Health  Study,  and  other 
studies  in  which  the  Secretary  or  the 
Assistant  Secretary  for  Health  believes 
involvement  by  the  committee  is 
desirable. 

Date  and  Time:  The  meeting  will  be 
held  on  March  13,  2003,  8  a.m.  to  5:30 
p.m. 

Location:  San  Diego  Marriott  La  Jolla, 
4240  La  Jolla  Village  Dr.,  Newport- 
Irvine  Room,  La  Jolla,  CA  92037. 

Contact  Person:  Leonard  M. 
Schechtman,  National  Center  for 
Toxicological  Research  (HFT-10),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  16-85.  Rockville,  MD  20857, 
301-827-6696,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12560. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  Air  Force  will  present 
information  on  the  following:  Personnel 
changes  and  contract  actions;  cancer 
incidence;  mortality,  review  of  latest 
findings;  diabetes,  summarize  the  latest 
analysis  of  the  insulin  sensitivity  study; 
hypertension,  summarize  the  latest 
analysis,  including  the  skin  exposure 
index  results;  thyroid,  review  latest 
results;  statistics  on  study  compliance  to 
cycle  6;  data  release — the  latest  results 
on  consent  for  future  use  of  data;  and 
study  shutdown  and  transfer  of  data. 

Procedure:  On  March  13.  2003,  from 
8  a.m.  to  12  noon,  and  from  3  p.m.  to 
5:30  p.m.  the  meeting  is  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  March  5, 
2003.  Oral  presentations  from  the  public 
will  be  scheduled  between 
approximately  11  a.m.  to  12  noon.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  March  5,  2003, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
March  13,  2003,  from  approximately  1 
p.m.  to  3  p.m.,  the  meeting  will  be 
closed  to  permit  discussion  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)).  The  closed 
portion  of  the  meeting  will  allow  for 
discussion  between  the  committee 
members  and  study  participants 
currently  undergoing  health 
assessments,  pertaining  to  their 
participation  in  the  Ranch  Hand  Study. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  acconunodations  due  to 
a  disability,  please  contact  Leonard  M. 
Schechtman  at  least  7  days  in  advance 
of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  14,  2003. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 
{FR  Doc.  03-4492  Filed  2-25-03:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NO.FR-4815-N-07] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB: 
Community  Outreach  Partnership 
Center  Program  (COPC) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of    ' 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  28, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2528-0180)  and 
should  be  sent  to:  Lauren  Wittenberg, 


OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren Wittenberg&omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Report3  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne__Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 


Usts  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  emd  hoiu's  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
,  an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nvunber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Outreach  Partnership  Center  Program 
(COPC). 

OMB  Approval  Number:  2528-0180. 

Form  Numbers:  HUD-30001.  HUD- 
30002,  HUD-30003,  HUD-3001i,  HUD- 
30012,  Grant  Forms. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Grants  are  made  to  colleges  and 
universities  to  establish  and  operate 
Community  Outreach  Partnership 
Centers  to  conduct  research  and 
outreach  activities  that  address  the 
problems  of  urban  areas. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions. 

Frequency  of  Submission :  On 
occasion,  semi-annually. 


Number  of 
respondents 


•    Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


160 


1.625 


55 


14,400 


Total  Estimated  Burden  Hours: 
14,400. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  20,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-4447  Filed  2-25-03;  8:45  am] 
BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4817-N-01] 

Notice  of  Proposed  Information 
Collection  for  Public  Comnnents  for  ttie 
Family  Self-Sufficiency  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  27, 
2003. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  vpill  subtait  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Tnis  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 


appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology:  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Family  Self- 
Sufficiencv  Program  (FSS). 

OMB  Control  Number:  2577-01 78. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Family  Self-Sufficiency  Program,  which 
was  established  in  the  National 
Affordable  Housing.  Act  of  1990, 
promotes  the  development  of  local 
strategies  that  coordinate  the  use  of 
public  housing  assistance  and  assistance 
under  the  Section  8  rental  certificate 
and  voucher  programs  (now  known  as 
the  Housing  Choice  Voucher  Program) 
with  public  and  private  resources  to 
enable  eligible  families  to  achieve 
economic  independence  and  self- 
sufficiency.  Housing  agencies  enter  into 
a  Contract  of  Participation  with  6ach 
eligible  family  that  opts  to  participate  in 
the  program;  consult  with  local  officials 
to  develop  an  Action  Plan;  and  report 
annually  to  HUD  on  implementation  of 
the  FSS  program. 

Agency  form  numbers,  if  applicable: 
Form  HUD-52650  and  HUD-52652. 

Members  of  affected  public: 
Individuals  or  households,  public 
housing  agencies,  State  or  local 
government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
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respondents,  frequency  of  response,  and  Status  of  the  proposed  information            Dated:  February  19.  2003. 

hours  o/ response  .Plan — 50  co77ection.- Extension.  Michael  Liu, 

respondents  annually.  Forms  HUD-  Authority:  Sec.  3506  of  the  Paperwork  Assistant  Secretary  for  Public  and  Indian 

52650  (10  times  a  year)  and  HUD-52652  Reduction  Act  of  1995.  44  U.S.C.  chapter  35,  "°"*'"« 

(50  times  a  year),  39,000  hours  total  ^^  amended  bilung  code  4210-33-p 

reporting  burden. 
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Family  Self-Sufficiency  (FSS) 
Program  Contract  of  Participation 

Section  8,  P\ib»c  Housing  and  Indian  Housing  Programs 


U^.  Dapwtmwit  of  Housing 

and  UrtMn  Otvtiopnwnt 

Office  of  Put>llc  and  Indian  Housing 


0MB  Approval  No.  2577-0178 
(exp.  OS/31/2003) 


This  Contract  of  Pardcipadon  for  the  Family  Self-Sufficiency  (FSS)  Program  is  between . 


The  FSS  family  includes  everyone  in  the  household,  and  is 
referred  to  in  this  contract  as  "family". 

Type  of  FSS  Program. 

The  family  is  a  pardcipant  in  the:(Check  only  one) 

I     I  Section  8  Rental  Certificate  or  Rental  Voucher  FSS 

program 

B   Public  Housing  FSS  Program 
Indian  Housing  FSS  Program 

Purpoaa  of  Contract 

The  purpose  of  Uiis  contract  is  to  state  the  rights  and  responsibili- 
ties of  the  family  and  the  HA,  the  resources  and  supportive 
services  to  be  provided  to  the  family,  and  the  activities  to  be 
completed  by  the  family. 

Term  of  Contract 

This  contract  will  be  effective  on • 

This  contract  will  expire  on 


The  HA  can  extend  the  term  of  the  contract  up  to  2  years  if  the 
family  gives  the  HA  a  written  request  for  an  extension  and  the  HA 
fmds  that  good  cause  exists  for  the  extension. 

ReaourcM  and  Supportiva  ServiCM 

During  the  term  of  the  contract,  the  HA  will  try  to  provide  the 
resources  and  services  listed  in  the  individual  training  and  ser- 
vices plans.  If  the  resources  and  services  are  not  available,  the 
HA  will  try  to  substitute  other  resources  and  services.  However, 
the  HA  has  no  liability  to  the  family  if  the  resources  and  services 
are  not  provided. 

FSS  Eacrow  Account 

The  HA  will  establish  an  FSS  escrow  account  for  the  family.  A 
portion  of  the  increases  in  the  family's  rent  because  of  increases 
in  earned  income  will  be  credited  to  the  FSS  escrow  account  in 
accordance  with  HUD  requiremenU. 

Listed  below  are  the  family '  s  annual  income,  earned  income,  and 
family  rent  when  the  family  begins  the  FSS  program.  These 
amounu  will  be  used  to  determine  the  amount  credited  to  the 
family's  FSS  escrow  account  because  of  future  increases  in 
earned  income. 


Housing  Agency  (HA),  and 


bead  of  die  FSS  family. 


$ 

$. 


Annual  Income 

Earned  Income 

Family  Rent  (Total  Tenant  Payment  or,  for  rental 

vouchers,  30%  of  monthly  Adjusted  lncome)$ 


The  HA  will  invest  die  FSS  escrow  account  funds  in  HUD- 

approved  investments. 

The  HA  will  give  die  family  a  report  on  die  amount  in  die  family's 


FSS  escrow  account  at  least  once  a  year. 
If  the  family  is  participating  in  the  Section  8  program  and  moves 
outside  the  HA's  jurisdiction- under  Section  8  portability  proce- 
dures, the  HA  may  transfer  the  balance  of  the  family's  FSS 
escrow  account  to  another  HA. 

Withdrawal  of  Funda  from  FSS  Eacrow  Account 

The  HA  may  permit  the  family  to  withdraw  funds  from  the  FSS 
escrow  account  before  completion  of  the  contract  if  the  family  has 
completed  specific  interim  goals,  designated  by  the  HA,  and 
needs  some  of  the  FSS  escrow  account  funds  to  complete  the 
contract  (example:  to  pay  for  school  costs). 
The  HA  will  pay  the  head  of  the  family  the  amount  in  die  family's 
FSS  escrow  account,  less  any  amount  owed  to  the  HA,  when: 

(1)  the  HA  determines  diat  the  family  has  completed  this  con- 
tract, and, 

(2)  at  the  time  of  contract  completion,  the  head  of  the  family 
provides  written  certification  to  the  HA  that  no  member  of 
the  family  is  receiving  welfare  assistance.  Welfare  assis- 
tance means  income  assistance  from  Federal  or  state  welfare 
programs  including  AFDC,  SSI  that  is  subject  to  an  income 
eligibility  test,  Medicaid,  food  suunps,  and  general  assis- 

'  tance.  Welfare  assistance  does  not  include  transitional  Med- 
icaid or  child  care  for  JOBs  participants  or  SSI  payments  to 
guardians  of  disabled  children. 
If  the  head  of  the  family  leaves  the  assisted  unit,  the  remaining 
family  members  may,  after  consulting  the  HA,  name  another 
family  member  to  receive  die  FSS  escrow  account  funds. 

Loas  of  FSS  Eacrow  Account 

The  family  will  not  receive  die  funds  in  itsPSS  escrow  account  if: 

( 1 )  the  contract  of  participation  is  terminated, 

(2)  the  contract  of  participation  is  declared  null  and  void;  or 

(3)  the  family  has  not  met  ite  family  responsibilities  within  the 
times  specified  as  suted  in  this  contract. 

Family  Reaponaibilitiea 
The  head  of  the  family  must: 

o  Seek  and  maintain  suiuble  employment  after  completion  of 
die  job  training  programs  listed  in  the  individual  training  and 
services  plan.  The  HA,  after  consulting  with  the  head  of  die 
family,  will  determine  what  employment  is  suitable  based  on 
die  skills,  education,  and  job  training  of  diat  individual  and 
available  job  opportunities  in  the  area. 

The  head  of  the  fanuly  and  those  family  members  who  have 

decided,  with  HA  agreement,  to  execute  an  individual  training 

and  services  plan,  must: 

o  Complete  die  activities  within  the  dates  listed  in  each  indi- 
vidual training  and  services  plan. 


Previous  editions  are  obsolete 


Page  1  of  2 


form  HUO-S2660  (12/93) 
ref.  Handbook  7420.8 
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o  Provide  the  HA  and  HUD  with  information  about  the 
family's  participation  in  the  FSS  program  in  order  to  help  the 
HA  and  HUD  evaluate  the  FSS  program.  This  could  include 
information  regarding  employment.  Job  interviews,  training, 
educational  attendance,  and  other  FSS  services  and  activi- 
ties.   

All  family  members  must: 

o     Comply  with  the  terms  of  the  lease. 

o  If  receiving  welfare  assistance,  become  independent  of  wel- 
fare assistance  and  remain  independent  of  welfare  assistance 
for  at  least  12  consecutive  months  before  the  contract  ex- 
pires. 

o  If  participating  in  the  Section  8  program,  live  in  the  jurisdic- 
tion of  the  HA  that  enrolled  the  family  in  the  FSS  prograip  at 
least  12  months  from  the  effective  date  of  this  contract  and 
comply  with  the  family  obligations  under  the  Section  8  rental 
certificate  or  rental  voucher  program. 

Corrective  Actions  for  Failure  to  meet  Family  Responsibilities 

If  any  member  of  the  family  does  not  meet  his  or  her  responsibili- 
ties under  this  conuact,  the  family  will  not  receive  the  money  in 
its  FSS  escrow  account  and  the  HA  may: 

(1)  stop  supportive  services  for  the  family, 

(2)  terminate  the  family's  participation  in  the  FSS  program,  and 

(3)  if  the  family  is  participating  in  the  rental  certificate  or  rental 
voucher  program,  terminate  the  Section  8  assistance,  when 
allowed  by  HUD  requiremenu. 

HA  Re8ponsit)lllti«s 

o  Attempt  to  obtain  commitments  from  public  and  private 
^sources  for  supportive  services  for  families. 

0  Establish  an  FSS  escrow  account  for  the  family,  invest  the 
escrow  account  funds,  and  give  the  family  a  report  on  the 
amount  in  the  FSS  escrow  account  at  least  once  a  year. 

0  Determine  which,  if  any,  interim  goals  must  be  completed 
before  any  FSS  escrow  funds  may  be  paid  to  the  family;  and 
pay  a  portion  of  the  FSS  escrow  account  to  the  family  if  the 
HA  determines  that  the  family  has  met  these  specific  interim 
goals  and  needs  the  funds  from  the  FSS  escrow  account  to 
complete  the  contract. 

o     Determine  if  the  family  has  completed  this  contract. 

o  Pay  the  family  the  amount  in  its  FSS  escrow  account,  if  the 
family  has  completed  the  contract  and  the  head  of  the  family 
has  provided  written  cenification  that  no  member  of  the 
family  is  receiving  welfare  assistance. 


Complation  of  ttto  Contract  of  Participation 

Completion  of  the  contract  occurs  when  the  HA  determines  that: 

(1)  the  family  has  fulfilled  all  of  its  responsibilities  under  the 
contract;  or 

(2)  30  percent  of  the  family's  monthly  adjusted  income  equals  or 
is  greater  than  the  Fair  Market  Rent  amount  for  the  unit  size 
for  which  the  family  qualifies. 

Termination  of  the  Contract  of  Participation 

The  HA  may  terminate  this  contract  if: 

(1)  the  family  and  the  HA  agree  to  terminate  the  contract; 

(2)  the  HA  determines  that  the  family  has  not  fulfilled  its  respon- 
sibilities under  this  contract; 

(3)  the  family  withdraws  from  the  FSS  program; 

(4)  an  act  occurs  that  is  inconsistent  with  the  purpose  of  the  FSS 
program;  or 

(5)  the  HA  is  permitted  in  accordance  with  HUD  requirements. 

The  HA  may  declare  this  contract  null  and  void  if  the  resources 
and  services  necessary  to  complete  the  contract  are  not  available. 

The  HA  must  give  a  notice  of  termination  or  nullification  to  the 
head  of  the  family.  The  notice  must  state  the  reasons  for  the  HA 
decision  to  terminate  or  nullify  the  contract. 

If  the  contract  is  terminated  or  declared  null  and  void,  the  family 
has  no  right  to  receive  funds  from  the  family's  FSS  escrow 
account.  The  HA  must  close  the  family 's  FSS  escrow  account  and 
may  use  the  funds  for  purposes  in  accordance  with  HUD  require- 
ments. 

If  the  family  is  participating  in  the  Section  8  program,  the  HA  will 
terminate  the  contract  if  the  family  moves  outside  the  HA's 
jurisdiction  under  Section  8  portability  procedures  and  enters  the 
FSS  program  of  another  HA. 

If  the  family  is  participating  in  the  Section  8  program,  this 
contract  is  automatically  terminated  if  the  family's  section  8 
assistance  is  terminated  in  accordance  with  HUD  requirements. 

Conflict  with  the  Public  or  Indian  Houaing  Leaae 

If  part  of  this  contract  conflicts  with  the  public  or  Indian  housing 
lease,  the  lease  will  prevail. 

Complianca  with  HUD  Regulationa  and  Raquiramenta 

The  contract  of  participation  must  be  interpreted  and  adminis- 
tered in  accordaince  with  HUD  regulations  and  requirements. 
Terms  and  figures,  such  as  the  income  and  rent  amount  on  page 
1,  are  subject  to  correction  by  the  HA  for  compliance  with  HUD 
regulations  and  requirements.  The  HA  must  notify  the  family  in 
writing  of  any  adjustments  made  to  the  contract. 


Signaturea: 


Family 


(Signature  of  head  of  family) 
(Date  Signed) 


Houaing  Agency 
(Name  of  HA) 


(Signature  of  HA  Official) 
(<>ffldal  Title) 


(Date  Signed) 


Previous  adiiions  va  obtotat* 


Page  2  of  2 


form  HUD-«26M  (12/93) 
rai.  Handbook  7420.8 


Federal  Register / Vol.  68,  No.  38 / Wednesday.  February  26,  2003 /Notices 


8915 


Each  Housing  Agency  (HA)  must  enter  into  a  contract  of  participation  with 
each  eligible  famtty  that  opts  to  participate  in  the  FSS  program.  Each  HA 
must  consult  with  local  officials  to  develop  and  action  plan  containing 
descriptions  of  the  size,  characteristics,  and  needs  of  the  population  to  be 
served  by  its  proposed  FSS  program;  the  services  and  activities  it  will 
provide;  how  the  program  will  implemented;  the  public  and  private  resources 
through  which  services  and  activities  will  be  provided;  a  time-taWe  for 
implementation;  and  other  data  necessary  tor  HUD  to  ensure  coordinated 
implementation  of  program  services  and  activities. 

Public  reporting  burden  for  this  collection  of  infonnation  is  estimated  to 
average  1 .0  hours  per  response,  including  the  time  for  reviewing  Instruc- 
tions, searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information. 


Response  to  this  collection  of  information  is  mandatory  by  law  (Section 
23(c)&  (g)  of  the  U.S.  Housing  Act  of  1937.  as  added  by  Section  554  of  the 
Cranston-Gonzalez  National  Affordable  Housing  Act  (PL  101-625)  lor 
participation  in  the  FSS  program. 

The  information  collected  on  this  form  is  considered  sensitive  and  is 
protected  by  Hie  Privacy  Act.  The  Privacy  Act  requires  that  these  records 
t>e  maintained  with  appropriate  administrative,  technical,  and  physical 
safeguands  to  ensure  their  security  and  confidentiality.  In  addition,  these 
records  should  be  protected  against  any  anticipated  threats  to  , their  security 
or  integrity  which  could  resijit  in  substantial  harm,  embarrassment,  incon-  • 
venience,  or  unfairness  to  any  individual  on  whom  the  information  is 
maintained. 

HUO  nuy  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  H  displays  a  currently  valid  OMB  oontrol 
number. 


HA  Instructions  for  Executing  the  FSS  Contract  of  Participation 

Parties  to  tlie  Contract/Signaturas 

The  head  of  the  participating  family  must  be  the  adult  member  of  the 
family  who  is  the  head  of  the  household  for  income  eligibiUty  and  rent 
purposes. 


Term  of  Contract 

The  effective  dale  is  the  first  day  of  the  month  following  the  date  the 
contract  was  signed  by  the  family  and  the  HA's  representative. 
The  expiration  date  is  five  years  from  the  effective  date  of  the  contract. 
If  the  HA  decides  to  extend  the  term  of  the  contract,  the  original  expiration 
date  listed  on  page  one  of  the  contract  must  be  crossed  out  and  the  new 
expiration  date  added. 

If  a  family  moves  under  Section  8  portability  procedures  and  is  going  to 
participate  in  the  receiving  HA's  FSS  program,  the  effective  date  of  the 
contract  between  the  family  and  the  receiving  HA  is  the  first  day  of  the 
month  following  the  date  the  contract  was  signed  by  the  family  and  the 
HA's  representative.  The  expiration  date  of  the  contract  between  the 
receiving  HA  and  the  family  mast  be  the  same  as  the  expiration  date  of  the 
contract  between  the  initial  HA  and  the  family. 

FSS  Escrow  Account 

The  income  and  rent  numbers  to  be  inserted  on  page  one  may  be  taken 
from  the  amounts  on  the  last  reexamination  or  interim  determination 
before  the  family's  initial  participation  in  the  FSS  program,  unless  more 
than  120  days  will  pass  between  the  effective  dale  of  the  reexamination 
and  the  effective  date  of  the  contract  of  participation.  If  it  has  been  more 
than  120  days,  the  HA  must  conduct  a  new  reexamination  or  interim 
redetermination. 

If  a  family  moves  under  Section  8  portability  procedures  and  is  going  to 
participate  in  the  receiving  HA's  FSS  program,  the  receiving  HA  roust  use 
the  amounts  listed  for  annual  income,  earned  income,  and  family  rent  on 
page  one  of  the  contract  between  the  initial  HA  and  the  family. 

Changes  to  the  Contract 

This  contract  of  participation  can  only  Ik  changed  to  modify  the  contract 

term,  the  head  of  the  family,  or  the  individual  training  and  services  plans. 

Any  change  of  the  head  of  the  family  under  the  contract  must  be  included 

as  an  attachment  to  the  contract.  The  attachment  must  contain  the  name 

of  the  new  designated  head  of  the  family,  the  signatures  of  the  new  head 

of  the  family  and  an  HA  representative,  and  the  date  signed. 

Any  change/s  to  an  individual  training  and  services  plan  must  be  included 

as  a  revision  to  the  individual  training  and  services  plan  (attachment)  to 

which  the  change  applies.  The  revision  must  include  the  item  changed. 

signatures  of  the  participant  and  an  HA  representative,  and  the  date 

signed. 

For  extensions  to  the  contract  term,  see  the  'Term  of  Contract"  section. 

If,  twelve  months  after  the  effective  date  of  the  contract,  a  family  in  the 

Section  8  FSS  program  moves  ouuide  of  the  HA's  jurisdiction  under 

Section  8  portability  procedures,  an  HA  may  talce  one  of  the  following 

actions: 

( 1 )  The  initial  HA  may  permit  the  family  to  continue  to  participate  in  its 


FSS  program,  if  the  family  demonstrates  to  the  initial  HA's  satisfac- 
tion that  it  can  meet  the  family  responsibilities  of  the  contract  in  the 
new  location.  In  this  case,  the  existing  contract  remains  in  effect  with 
no  change.  The  initial  HA  must  transfer  the  family's  FSS  escrow 
account  balance  when  the  family  is  absort>ed  by  the  receiving  HA. 

(2)  The  receiving  HA  may  permit  the  family  to  participate  in  iu  FSS 
program.  If  so,  the  initial  HA  must  terminate  iu  contract  with  the 
family.  The  initial  HA  must  also  transfer  the  family's  KS  escrow 
account  balance  when  the  family  is  absorbed  by  the  receiving  HA. 
The  receiving  HA  will  execute  a^ew  contract  with  the  family. 

(3)  In  cases  where  the  family  cannot  fulfill  its  family  oWigatioas  in  the 
new  location,  and  the  receiving  HA  does  not  permit  the  family  to 
participate  in  its  FSS  program,  the  contract  between  the  initial  HA 
and  the  family  shall  terminate  and  the  family  will  lose  the  funds  in  its 
FSS  escrow  account. 

Individual  Training  and  Ssrvicea  Plana 

The  contract  must  include  an  individual  training  and  services  plan  for  the 
head  of  the  family.  Other  family  members  age  eighteen  and  older  may 
choose  to  execute  an  individual  training  and  services  plan  if  agreed  to  by 
the  HA. 

The  resources  and  supportive  services  to  be  provided  to  each  family 
member  must  be  listed  in  the  individual  training  and  services  plans  which 
are  attachments  to  the  contract  of  participation. 

Page  one  of  each  participant's  individual  training  and  services  plan 
includes  space  for  the  final  goal  and  the  first  interim  goal  needed  to 
achieve  the  final  goal.  The  additional  pages  provide  a  format  for 
recording  each  interim  goal  and  specific  information  related  to  its 
achievement.  The  first  page  of  each  participant's  plan  must  be  signed  by 
the  participant  and  an  HA  repiesenutive. 

Interim  goals  must  be  specified  along  with  the  activities  and  services 
needed  to  achieve  them.  For  example,  a  single  mother  with  two  cbildrea 
who  has  an  interim  goal  of  completing  her  secondary  education  might 
require  several  different  activities  and  services  to  achieve  that  goal.  These 
could  include  transportation,  tutoring,  and  child  care. 
All  completion  dates  included  in  the  individual  training  and  services  plan/ 
s  must  be  on  or  before  the  contract  of  participation  expires. 
One  of  the  interim  goals  for  families  receiving  welfare  assistance  is  to 
become  independent  of  welfare  assistance  for  at  least  twelve  consecSlive 
months  before  the  end  of  the  contract.    Any  family  that  is  receiving 
welfare  assistance  must  have  this  included  as  an  interim  goal  in  the  head 
of  the  family's  individual  training  and  services  plan. 
The  final  goal  listed  on  the  individual  training  and  services  plan  of  the 
head  of  the  family  must  include  getting  and  maintaining  suitable  employ- 
ment specific  to  that  individual's  skills,  education,  job  training,  and  Uie, 
available  job  opportunities  in  the  area. 

Incentives 

If  the  HA  has  chosen  to  offer  other  incentives  in  connection  with  the  FSS 
program,  these  incentives  may  be  included  in  die  individual  training  and 
services  plans  or  as  an  attachment  to  this  contract. 
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Family  Seif-Sufficiency  Program 
Individual  Training  and  Services  Plan 


Attachment 


Name  of  Participant 


Social  Sacurity  Number 


Final  Goal 


Interim  Goal  Number 


Date  Accomplished 


Actlvitles/Sen/lces 


Responsible  Parties 


Date/s 


Comnwnts 


Signatures: 


Pr»vious  editions  are  otieolate 


Family 

Housing  Agency 

(Participant) 

(Signature  ol  HA  RapraaenuUve) 

(DataSignad) 

(Data  Signed) 

Page  1  of 
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Family  Self-Sufficiency  Program 
Individual  Training  and  Services  Plan 


Attachment 


Name  o(  Participant 


Interim  Goal  Number 


Sodal  Security  NumtMr 


Date  Accomplished 


Activities/Services 


Responsible  Parties 


Date/s 


Comments 


Previous  editions  are  otisolete 
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Family  Self^ufficiency  Program  If^SSrirv'JC^'"'  °"' "^J^^JS 

FSS  Escrow  Account  Credit  Worksheet  office  of  PubUc  and  Indian  Housing 


Escrow  crodH  must  b«  detsnnirad  at  sach  rMxamlnaticn  and  intsfim  dotsrmination  occurring  after  th«  affactlvs  date  of  tha  FSS 
Contract  of  Participation  whila  the  family  is  participating  in  tha  FSS  program. 

HMd  of  tha  FSS  family 

1 

Date 

1 .     Cun'ent  Annual  Income  (Enter  amount  on  line  5  of  form  HUO-SOOSA.) 

1. 

2.    Appllcabie  Lower-Income  Limit  (Enter  the  current  lower-income  limit  for  the  jurisdiction  in  which  the 
FSS  family  is  living.) 

2. 

3.    Current  Adjusted  Income  (Enter  amount  on  line  10b  of  fomi  HUD-50058.) 

If  line  3  Is  greater  than  line  2,  this  family  does  not  qualify  for  an  FSS  credit 

3. 

4.    Earned  income  Included  In  line  1  (Add  up  the  income  items  coded  B.  M,  F,  and  W  in  column  3a  of 
form  HUD-50058.) 

4. 

5.     Earned  Income  included  in  Annual  Income  on  effective  date  of  ttie  FSS  Contract  of  Participation. 
(Enter  amount  from  contract  of  participation.) 

5. 

6.     Increase  in  earned  income  since  the  effective  date  of  the  FSS  Contract  of  Participation. 
(Subtract  line  5  from  line  4.  If  negative,  enter  0.) 

6. 

7.    Current  Annual  Income  less  increase  In  earned  Income  since  the  effective  date  of  the  FSS  Contract 
of  Participation.  (Subtract  line  6  from  line  1.) 

7. 

8.    Thirty  percent  of  current  monthly  Adjusted  Income  (Line  3  divided  by  40. 

The  calculated  amount  should  equal  the  amount  on  line  1 1  of  form  HUD-50058.) 

8. 

8.    Current  Adjusted  Income  less  increase  in  earned  Income  since  the  effective  date  of  the  FSS  Con- 
tract of  Participation.  (Subtract  line  6  from  line  3.) 

9. 

10.  30%  of  current  monthly  Adjusted  Income  less  increase  In  earned  income  since  ttte  effective  date  of 
tJie  FSS  Contract  of  Particioation.  (Une  9  divided  by  40) 

10. 

11.  10%  of  current  monthly  Annual  Income  less  increase  in  earned  income  since  the  effective  date  of  the 
FSS  Contract  of  Participation.  (Line  7  divided  by  120) 

11. 

12.  If  applicable,  welfare  rent  (enter  amount  on  line  13  of  fomn  HUD-50058)  or  public  housing  oeHing  rent 
(enter  amount  on  line  16a  of  form  HUD-500S8) 

12. 

13.  TTP  based  on  current  Annual  Income  less  increase  in  earned  income  since  effective  date  of  the 
FSS  Contract  of  Participation.  (If  rental  vouchers,  enter  the  amount  on  line  10.  othenwise,  enter  the 
greater  of  line  10,  11,  or  12.) 

13. 

14.  Difference  between  30%  of  current  monthly  Adjusted  Income  and  TTP  adjusted  lor  increases  in 
earned  income.    (Subtract  line  13  from  line  8.  Enter  0  if  r)egative.) 

14. 

IS.  Current  TTP  (Enter  the  amount  on  line  16b  of  form  HUD-50068  or.  in  tfie  case  of  rental  vouchers., 
enter  the  amount  on  line  8  of  this  form.) 

15. 

16.  TTP  on  effective  date  of  the  FSS  Ckantract  of  Participation  or,  in  the  case  of  rental  vouchers,  30%  of 
monthly  Adjusted  Income  on  effective  date  of  the  FSS  Contract  of  Participation.  (Enter  amount  from 
contract  of  participation.) 

16. 

17.  Difference  between  cun^nt  TTP  and  TTP  on  affective  date  of  ttte  FSS  Contract  of  Participation. 
(Subtract  line  16  from  line  15.   Enter  0  if  negative.) 

17. 

18.  Enter  the  lesser  of  line  14  or  line  17. 

18. 

19.  Applicable  Very  Low-Income  Limit  (Enter  the  current  very  low-income  limit  for  the  jurisdiction  in 
which  the  FSS  family  Is  living.) 

19. 

20.  Amount  by  which  Adjusted  Income  exceeds  the  Very  Low-Income  Limit  (Subtract  line  19  from  line  3.) 

20. 

21.  30%  of  the  amount  by  which  Adjusted  Inoonie  exceeds  the  Very  Low-moome  Limit  (Una  20  dMded  by  40) 

21. 

22.  Escrow  credit  (Subtract  line  21  from  Une  18.) 

22. 

This  HUD  tbroi  is  optional  and  Is  uaed  here  to  Wustrata  Iha  process.  PHAs  may  develop  Iheir  o<»n  FSS  Woriahet 
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Each  Housing  Aflency  (HA)  must  enter  into  a  wntract  of  participation  with  each  elgil)lefamay  that  opts  to  participate  in  the  FSS  proflft^  Each  HA  must  consult 
with  local  officials  to  develop  and  action  plan  containing  descriptions  of  the  size,  charaderisfcs,  and  needs  of  ttte  population  to  be  served  by  its  proposed  FSS 
program:  tie  services  and  activilies  it  wi  provide,  how  the  program  will  implemented;  the  public  and  private  resources  through  which  senoces  and  activities 
will  be  provided;  a  lime-lable  for  implementalion;  and  other  data  necessary  for  HUO  to  ensure  ooordinatod  implementation  of  program  services  and  activities 

Pubic  reporting  bunten  for  this  collection  of  information  Is  estimated  to  average  1.0  hours  per  response,  including  the  time  for  reviewing  mstructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments 
regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  Including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management 
Officer.  Papen«ort(  Reduction  Prated  (2577-0178).  OKoe  of  Infomiatfon  Technotogy.  U.S.  Oapartmem  of  Housing  and  Urt>an  Development,  Washington,  DC. 
20410-3600. 

Do  not  send  this  form  to  the  ebove  address. 

(Response  to  this  coltociion  of  information  is  mandatory  by  law  (Section  23  (c)  &  (g)  of  the  U.S.  Housing  Act  of  1937.  as  added  by  Section  564  of  Ihe  Cranston- 

Gonzalez  NaUonal  AHordable  Housing  Act  (PL  101-625)  for  partidpatfon  in  the  FSS  program 

Theinfomwion  collected  on  this  form  is  considered  sensitive  and  is  protected  by  the  Privacy  Act.  The  Privacy  Act  requires  that  these  records  be  maimained 
wWi  appropriate  adminisirathre,  technical,  and  physical  safeguards  to  ensure  their  security  and  confidentiaiity.  In  addition,  these  records  should  be  protected 
against  any  anHc^ialed  Ihreets  to  .their  security  or  integrity  which  could  result  in  substantial  harm,  embanassment,  inconvenience,  or  unfairness  to  any  individual 
on  whom  tha  information  is  maintatned. 
HUO  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  coHection  of  information  unless  it  displays  a  currentty  valid  0MB  control  number. 

Instructions  for  Completing  tlie  FSS  Escrow  Account  Crsdit  Wortcsheet 

1 .  An  escrow  credit  must  be  determined  at  each  reexamination  and  interim  determination  occurring  after  the  effective  date  of  the  FSS  contract 
of  participation  while  the  family  is  partidpatins  in  the  FSS  program. 

2.  Theamount  of  the  escrow  credtt  can  be  calculated  using  Form  HUD-52652,  or  another  document  which  incorporates  the  procedures  in  Fomn 
HUD-52652. 

3.  The  amount  of  the  escrow  credit  will  vary  depending  on  the  income  level  of  each  FSS  family  and  is  based  on  Increases  of  earned  income 
since  the  effective  date  of  the  contract  of  participation.  If  the  family's  adjusted  income  exceeds  the  lower-income  limit  in  the  jurisdiction  in  which 
the  FSS  family  is  living  (the  amount  on  line  3  is  greater  than  the  amount  on  line  2).  the  family  does  not  qualify  for  an  escrow  credit.  In  such 
cases,  line  4  -  line  22  of  Form  HUD-52652  will  not  be  completed. 


Previous  Editions  are  Obsoieto 


ftn  KD-53CS2   Osm 
ref .  Hntock  7*20.8 


8920 


|FR  Doc.  03-4448  Filed  2-25-03;  8:45  ami 

BILUNQ  CODE  4210-33-P 


Federal  Register /Vol.  68,  No.  38  /  Wednesday.  February  26,  2003 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4456-N-24] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

agency:  Office  of  the  Chief  Information 
Officer.  (HUD). 

ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Department  of  Education. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  55Za).  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (Pub. 
L.  100-503),  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs  (54  FR  25818  (June  19,  1989)), 
and  OMB  Bulletin  89-22,  "Instructions 
on  Reporting  Computer  Matching 
Programs  to  the  Office  of  Management 
and  Budget  (OMB),  Congress  and  the 
Public,"  HUD  is  issuing  a  public  notice 
of  it's  intent  to  conduct  a  recurring 
computer  matching  program  with  the 
Department  of  Education  to  utilize  a 
computer  information  system  of  HUD. 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVR.S),  with  the 
Department  of  Education's  debtor  files. 
This  match  will  allow  prescreening  of 
applicants  for  loans  issued  by  or 
guaranteed  by  the  Federal  government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  government  for 
HUD  or  the  Department  of  Education  for 
direct  or  guaranteed  loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains 
delinquent  debt  information  from  the 
Departments  of  Agriculture,  Education, 
Veteran  Affairs,  the  Small  Business 
administration  and  judgment  lien  data 
from  the  Department  of  justice,  and 
verify  that  the  applicant  is  not  in  default 
on  a  Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  agencies.  This 
match  will  allow  prescreening  of 
applicants  for  loans  issued  by  or 
guaranteed  by  the  Federal  government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  government. 

Authorized  users  do  a  prescreening  of 
CAIVRS  to  determine  a  loan  applicant's 
credit  status  with  the  Federal 
government.  As  a  result  of  the 


information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 
DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  on  March 
28,  2003,  unless  comments  are  received 
which  will  result  in  a  contrary 
determination,  or  40  days  from  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is  later. 

Comments  Due  Date:  March  28,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  FROM  ' 

RECIPIENT  AGENCY  CONTACT:  Jeanette 
Smith,  Departmental  Privacy  Act 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St.,  SW., 
Room  P8001,  Washington,  DC  20410, 
telephone  number  (202)  708-2374.  (This 
is  not  a  toll-free  number.)  A 
telecommunication  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service).  (This  is  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Kathryn  Griffin. 
Management  Analyst,  Collections, 
Federal  Student  Aid,  Department  of 
Education,  Union  Center  Plaza,  830 
First  Street,  NfE.,  Room  41D2. 
Washington,  DC  20202-5320,  telephone 
number  (202)  377-3252.  (This  is  not  a 
toll-free  number.) 

Reporting:  In  accordance  with  Public 
Law  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public,"  copies  of  this 
notice  and  report  are  being  provided  to 
the  Committee  on  Government  Reform 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Authority:  HUD  has  authority  to 
collect  and  review  mortgage  data 
pursuant  to  the  National  Housing  Act, 


as  amended,  12  U.S.C  1701  et  seq.,  and 
related  laws.  The  Department  of 
Education  oversees  and  manages 
Federal  student  aid  programs  pursuant 
to  the  Higher  Education  Act  of  1965,  as 
amended,  20  U.S.C.  1001  et  seq.  This 
computer  matching  will  be  conducted 
pursuant  to  Public  Law  100-503,  'The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,"  as  amended, 
and  Office  of  Management  and  Budget 
(OMB)  Circulars  A-129  (Managing 
Federal  Credit  Programs)  and  A-70 
(Policies  and  Guidelines  for  Federal 
Credit  Programs).  One  of  the  purposes  of 
all  Executive  departments  and  agencies 
is  to  implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting 
Act  of  1950,  as  amended;  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134,  section  31001);  and  the  Deficit 
Reduction  Act  of  1984,  as  amended. 

Objectives  to  be  Met  by  the  Matching 
Program:  The  matching  program  will 
allow  the  Department  of  Education 
access  to  a  system  that  permits 
prescreening  of  applicants  for  loans 
issued  by  or  guaranteed  by  the  Federal 
government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  government.  In 
addition,  HUD  will  be  provided  access 
to  the  Department  of  Education's  debtor 
data  for  prescreening  purposes. 

Records  to  be  Matched:  HUD  will 
utilize  its  system  of  records  entitled 
HUD/DEPf-2.  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
ciurently  in  default  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  insured  or  guaranteed 
home  mortgage  loans  under  title  II  of  the 
National  Housing  Act;  or  individuals 
who  have  had  a  claim  paid  in  the  last 
three  years  on  a  loan  under  title  I  of  the 
National  Housing  Act.  For  the  CATVRS 
match,  HUD/DEPT-2,  System  of 
Records,  receives  its  program  inputs 
from  HUD/DEPT-28.  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default. 

The  Department  of  Education  will 
provide  HUD  with  debtor  files 
contained  in  its  system  of  records 
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{Higher  Education  Act,  Title  IV  Program 
File,  18-^0-0024).  HUD  is  maintaining 
the  Department  of  Education's  records 
only  as  a  ministerial  action  on  behalf  of 
the  Department  of  Education,  not  as  part 
of  HUD's  HUD/DEPT-2  system  of 
records.  The  Department  of  Education's 
data  contain  information  on  individuals 
who  have  defaulted  on  thefr  guaranteed 
loans.  The  Department  of  Education  will 
retain  ownership  and  responsibility  for 
their  system  of  records  that  they  place 
with  HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
the  Department  of  Education's  data. 

Notice  Procedures:  HUD  and  the 
Department  of  Education  have  separate 
notification  procedures.  When  the 
Federal  credit  being  sought  is  a  HUD/ 
FHA  mortgage,  HUD  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form).  The  Department 
of  Education  will  notify  individuals  at 
the  time  of  application  for  Federal 
student  loan  programs  that  their  records 
will  be  matched  to  determine  whether 
they  are  delinquent  or  in  default  on  a 
Federal  debt.  HUD  and  the  Department 
of  Education  will  also  publish  notices 
concerning  routine  use  disclosures  in 
the  Federal  Register  to  inform 
individuals  that  a  computer  match  may 
be  performed  to  determine  a  loan 
applicant's  credit  status  with  the 
Federal  government. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements:  SSN,  claim 
number,  the  Department  of  Education's 
Regional  Office  Code,  Collection  Agency 
Code,  program  code,  and  indication  of 
indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include  former  mortgagors  and 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delinquent  or  in  default  op  their  loans. 

Period  of  the  Match:  Matching  will 
begin  at  least  40  days  fit)m  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreement  are  sent  to  both  Houses  of 
Congress  or  at  least  30  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 


Dated:  February  11.  2003. 
Gloria  R.  Parker, 
Chief  Tectinology  Officer. 
[FR  Doc.  03-4445  Filed  2-25-03;  8:45  am) 
BILUNQ  CODE  4210-72-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4456-N-25] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer,  (HUD). 

ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Department  of  Veterans  Affairs 
(VA). - 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (Pub. 
L.  100-503),  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs  (54  FR  25818' (June  19,  1989)), 
and  OMB  Bulletin  89-22,  "Instructions 
on  Reporting  Computer  Matching 
Programs  to  the  Office  of  Management 
and  Budget  (OMB),  Congress  and  the 
Public,"  HUD  is  issuing  a  public  notice 
of  its  intent  to  conduct  a  reciuxing 
computer  matching  program  with  the 
Department  of  Veterans  Affairs  { VA)  to 
utilize  a  computer  information  system 
of  HUD,  the  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS),  with 
VA's  debtor  files.  This  match  will  allow 
prescreening  of  applicants  for  loans 
issued  by  or  guaranteed  by  the  Federal 
government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Federal  government 
for  HUD  or  VA  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  and  verify  that  the 
loan  applicant  is  not  in  default  on  a 
Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  agencies.  The 
CAIVRS  database  contains  delinquent 
debt  information  from  the  Departments 
of  Agricultiu-e,  Education,  Veteran 
Affairs,  the  Small  Business 
Administration  and  judgment  lien  data 
from  the  Department  of  Justice. 

Authorized  users  do  a  prescreening  of 
CAIVRS  to  determine  a  loan  applicant's 
credit  status  with  the  Federal 
government.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 


terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 
DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  on  March 
28,  2003,  unless  comments  are  received 
which  will  result  in  a  contrary 
determination,  or  40  days  from  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is  later. 

Comments  Due  Date:  March  28,  2003. 
ADDRESSES:  Interested  persons  are  . 

invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Conununications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT:  Jeanette 
Smith,  Departmental  Privacy  Act 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St.,  SW., 
Room  P8001,  Washington,  DC  20410, 
telephone  number  (202)  708-2374.  (This 
is  not  a  toll-free  number.)  A 
telecommimication  device  for  hearing 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service).  (This  is  hot 
a  toll-free  number.) 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Don  Toivola,  Chief, 
Computer  Specialist,  Debt  Management 
Center,  U.S.  Department  of  Veterans 
Affairs,  Bishop  Henry  Whipple  Federal 
Building,  Room  156, 1  Federal  Drive,  Ft. 
Snelling,  MN  55111-4050,  telephone 
number  (612)  970-5705.  (This  is  not  a 
toll-free  number.) 

Reporting:  In  accordance  with  Public 
Law  100-503,  the  Computer  Matching 
and  Privacy  Proteclion  Act  of  1988,  as 
amended,  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Pubfic,"  copies  of  this 
notice  and  report  are  being  provided  to 
the  Committee  on  Government  Reform '  n 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and'Budget. 

AuDiority:  HUD  has  authority  to 
collect  and  review  mortgage  data 
pursuant  to  the  National  Housing  Act, 
as  amended,  12  U.S.C.  1701  et  seq..  and 
related  laws.  The  VA  is  authorized 
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pursuant  to  38  U.S.C.  3710.  to 
determine  that  any  veteran  who  obtains 
a  VA-guaranteed  home  loan  poses  a 
satisfactory  credit  risk.  This  computer 
matching  will  be  conducted  pursuant  to 
Public  Law  100-503.  "The  Computer 
Matching  and  Privacy  Protection  Act  of 
1988."  as  amended,  and  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-129  (Managing  Federal 
Credit  Programs)  and  A-70  (Policies  and 
Guidelines  for  Federal  Credit  Programs). 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting 
Act  of  1950,  as  amended;  the  Debt . 
Collection  Act  of  1982  (Public  Law  97- 
365),  as  amended  by  the  Debt  Collertion 
Improvement  Act  of  1996  (Public  Law 
104-134,  section  31001);  and  the  Deficit 
Reduction  Act  of  1984.  as  amended. 

Objectives  to  be  Met  by  the  Matching 
Program:  The  matching  program  will 
allow  VA  access  to  a  system  that 
permits  prescreening  of  applicants  for 
loans  or  loans  guaranteed  by  the  Federal 
government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  government.  In 
addition.  HUD  will  be  provided  access 
to  VA's  debtor  data  for  prescreening 
purposes. 

•  Records  to  be  Matched:  HUD  will 
utilize  its  system  of  records  entitled 
HUD/DEPT-2.  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
currently  in  default  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  ypars  on  insured  or  guaranteed 
home  mortgage  loans  under  title  II  of  the 
National  Housing  Act.  or  individuals 
who  have  defaulted  on  rehabilitation 
loans  under  section  312  of  the  Housing 
Act  of  1964,  or  individuals  who  have 
had  a  claim  paid  in  the  last  three  years 
on  a  loan  under  title  I  of  the  National 
Housing  Act.  For  the  CAIVRS  match, 
HUD/DEPT-2,  System  of  Records, 
receives  its  program  inputs  from  HUD/ 
DEPT-28.  Property  Improvement  and 
Manufactured  (Mobile)  Home  Loans — 
Default;  HUD/DEPT-32,  Delinquent/ 
Default/ Assigned  Temporary  Mortgage 
Assistance  Payments  (TMAP)  Program; 
and  HUD/CPD-1.  Rehabilitation 
Loans — Delinquent/Default. 

The  VA  will  provide  HUD  with  debtor 
files  contained  in  its  system  of  records 
entitled  SS-VA26.  Loan  Guaranty 
Systems  of  Records.  Central  Accounts 
Receivable  On  Line  System  is  a 
subsidiary  of  SS-VA26.  HUD  is 
maintaining  VA's  records  only  as  a 
ministerial  action  on  behalf  of  VA,  not 


as  a  part  of  HUD's  HUD/DEPT-2  system 
of  records.  VA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  The 
VA  will  retain  ownership  and 
responsibility  for  their  systems  of 
records  that  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  VA's  data. 

Notice  Procedures:  HUD  and  the  VA 
will  notify  individuals  at  the  time  of 
application  (ensuring  that  routine  use 
appears  on  the  application  form)  for 
guaranteed  or  direct  loans  that  their 
records  will  be  matched  to  determine 
whether  they  are  delinquent  or  in 
default  on  a  Federal  debt.  HUD  and  the 
VA  will  also  publish  notices  concerning 
routine  use  disclosures  in  the  Federal 
Register  to  inform  individuals  that  a 
computer  match  may  be  performed  to 
determine  a  loan  applicant's  credit 
status  with  the  Federal  government. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements  from  HUD's  systems 
of  records,  HUD/Dept-2:  SSN.  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include  former  mortgagors  and 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans. 

Period  of  the  Match:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreements  are  sent  to  both  Houses  of 
Congress  or  at  least  30  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement. 

Dated:  February  11.  2003. 
Gloria  R.  Parker, 
Chief  Technology  Officer. 
[FR  Doc.  03-4446  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  4210-72-P 


DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Minor  Adjustment  of  Kodiak  National 
Wildlife  Refuge  Boundary 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  boundary  adjustment. 

summary:  The  Secretary  of  the  Interior, 
acting  through  the  Regional  Director, 
Region  7,  of  the  Fish  and  Wildlife 
Service,  has  made  a  minor  modification 
to  the  boundary  of  the  Kodiak  National 
Wildlife  Refuge  in  the  State  of  Alaska. 
This  boundary  adjustment  was  made  to 
incorporate  a  parcel  of  land  which  is 
adjacent  to  the  former  Refuge  boundary. 
This  parcel  is  a  portion  of  a  large, 
phased  acquisition  by  the  State  of 
Alaska  using  Exxon  Valdez  oil  spill 
settlement  fiinds.  This  action  added 
2.699.75  acres  to  the  Refuge. 
DATES:  Title  to  the  land  in  question 
vested  in  the  United  States  of  America 
on  December  5.  2000.  Notification  to 
Congress  of  the  proposed  boundary 
change  was  provided  April  3.  2002. 
ADDRESSES:  Division  of  Realty,  Fish  and 
Wildlife  Service.  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503-6199. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  N.  Janis.  907-786-3490 
SUPPLEMENTARY  INFORMATION:  In  2000, 
2,699.75  acres  of  land  were  acquired 
from  Afognak  Joint  Venture  by  the 
United  States,  for  administration  by  the 
Fish  and  Wildlife  Service.  These  lands 
lie  outside,  but  adjacent  to,  the 
boundary  of  the  Kodiak  National 
Wildlife  Refuge  as  established  by  the 
Alaska  National  Interest  Lands 
Conservation  Act.  These  lands  are 
identified  as  Tract  B  of  the  Subdivision 
of  Tract  B  Waterfall  Addition,  according 
to  the  plat  thereof  filed  as  Plat  No. 
2000-20  on  November  8.  2000.  in  the 
Kodiak  Recording  District,  Third   • 
Judicial  District,  State  of  Alaska,  which 
is  located  in  Sections  4,  9, 15, 16, 17, 
19,  20.  and  21 ,  Township  21  South, 
Range  20  West,  Seward  Meridian, 

Alaska. 

Section  103(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3103(b))  establishes  authority  for 
the  Secretary  of  the  Interior  to  make 
minor  boundary  adjustments  to  the 
Wildlife  Refuges  created  by  the  Act. 
Under  tl\is  authority,  and  following  due 
notice  to  Congress,  the  Secretary,  acting 
through  the  Regional  Director,  Region  7, 
of  the  Fish  and  Wildlife  Service,  has 
used  this  authority  to  adjust  the 
boundaries  of  the  Kodiak  Refuge  to 
include  the  2,699.75  acres  of  land 
referenced  above.  This  adjustment 
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modifies  the  boundary  previously 
described  in  the  Federal  Register  (48  FR 
7966,  Feb.  24, 1983). 

David  B.  Allen, 

Regional  Director. 

[FR  Doc.  03-4527  Filed  2-25-03;  8:45  ami 

BILUNG  CODE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-1 20-51 01  ER-H019,  GP2-0332] 

Record  of  Decision;  Coos  County 
Natural  Gas  Pipeline,  Coos  County,  OR 

AGENCY:  Bureau  of  Land  Man^ement, 

Interior. 

ACTION:  Notice  of  availability  of  Record 

of  Decision. 

SUMMARY:  Pursuant  to  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969,  an  Environmental  Impact 
Statement  (EIS)  was  prepared,  by  a  third 
party  contract,  for  the  Bureau  of  Land 
Management  (BLM),  Coos  Bay  District 
Office.  The  EIS  was  prepared  to  analyze 
impacts  and  alternatives  for  the  Coos 
Couiity  Board  of  Commissioners 
proposed  natural  gas  transmission 
pipeline  from  near  Roseburg  in  Douglas 
County,  Oregon,  to  Coos  Bay  in  Coos  ' 
County,  Oregon.  The  proposed  project 
would  result  in  granting  Coos  County  a 
right-of-way  for  the  construction, 
operation  and  maintenance  of  a  12  inch 
natural  gas  pipeline  across 
approximately  three  miles  of  BLM- 
administered  lands  located  in  Coos  and 
Douglas  Coimties,  Oregon.  The  Final 
EIS  was  released  for  public  review 
December  13,  2002.  The  Record  of 
Decision  (ROD)  was  signed  by  the  Coos 
Bay  District  Manager  on  February  18, 
2003,  approving  the  proposed  action 
and  incorporating  project  design  criteria 
and  best  management  practices 
analyzed  under  the  proposed  action. 
Copies  of  the  ROD  can  be  obtained 
from  the  Coos  Bay  District  Office  at 
Coos  Bay  District,  BLM,  1300  Airport 
Lane,  North  Bend,  OR  97459.  The  ROD 
may  be  examined  at  the  Coos  Bay 
District  Office  in  North  Bend,  Oregon 
and  local  libraries.  The  ROD  will  also  be 
available  electronically  at  the  BLM  Coos 
Bay  District  Web  site  (http:// 
www.or.blm.gov/coosbay)  and  the  Coos 
County  Web  site  (http:// 
www.co.coos.or.us).  Additionally,  a 
copy  of  the  ROD  will  be  mailed  to 
individuals,  agencies  or  companies  that 
commented  during  the  scoping  process, 
or  on  the  Draft  and  Final  EIS. 
EFFECTIVE  DATES:  Parties  adversely 
affected  by  the  Record  of  Decision  have 


30  days,  irom  the  date  of  publication  of 
this  notice,  to  file  a  Notice  of  Appeal  in 
the  office  which  issued  this  decision  (43 
CFR  4.413).  The  decision  to  grant  the 
right-of-way  is  in  full  force  and  effect, 
effective  on  the  date  of  signing  of  the 
Record  of  Decision.  A  petition  for  a  stay 
of  the  decision  must  be  filed  in 
accordance  with  the  above  cited 
regulations. 

ADDRESSES:  A  copy  of  the  Record  of 
Decision  can  be  obtained  from:  Bureau 
of  Land  Management,  Coos  Bay  District 
Office  at  Coos  Bay  District,  BLM,  1300 
Airport  Lane,  North  Bend,  OR  97459. 

A  notice  of  Appeal  should  be 
addressed  to:  Bureau  of  Land 
Management,  Coos  Bay  District  Office, 
1300  Airport  Lane,  North  Bend,  OR 
97459.  with  a  copy  to:  Office  of  the 
Regional  Solicitor,  Kaiser  Permanente 
Bldg.  Suite  607,  500  Multnomah  Street 
NE,  Portland,  OR  97232.  A  copy  must 
also  be  sent  to:  Department  of  the 
Interior  Board  of  Land  Appeals,  4015 
Wilson  Blvd..  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Gunther,  Project  Coordinator,  at  address 
above  or  telephone  (541-751-4295),  fax: 
541-751-4303,  or  e-mail  comments  to 
the  attention  of 
Bob_Gunther@or.bIm.gov. 

Dated:  July  31.  2002. 
Mark  E.  Johnson, 

Coos  Bay  Associate  District  Manager. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  February  21. 
2003. 

[FR  Doc.  03-4496  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-926-03-1 420-BJ] 

Montana:  Rling  of  Amended 
Protraction  Diagram  Piats 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

ACTION:  Notice  of  filing  of  amended 
protraction  diagram  plats. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plats  of 
the  amended  protraction  diagrams  in 
the  BLM  Montana  State  Office,  Billings, 
Montana,  (30)  days  from  the  date  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brockie,  Cadastral  Surveyor, 
Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  P.O.  36800,  Billings,  Montaiia 


59107-6800,  telephone  (406) 896-5125 
or  (406) 896-5009. 

SUPPLEMENTARY  INFORMATION:  The 
amended  protraction  diagrams  were 
prepared  at  the  request  of  the  U.S. 
Forest  Service,  and  were  necessary  to 
accommodate  Revision  of  Primary  Base 
Quadrangle  Maps  for  the  Geometrdnics 
Service  Center.  The  lands  for  the 
prepared  amended  protraction  diagrams 
arg: 

Principal  Meridian,  Montana 

Tps.  15. 16.  and  17  S..  Rs.  10  and  12  W. 

The  plat,  representing  the  Amended 
Protraction  Diagram  56  Index  of  unsurveyed 
Townships  15. 16.  and  17  South.  Ranges  10 
and  12  West.  Principal  Meridian,  Montana, 
was  accepted  February  13,  2003. 
T.  15  S.,  R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  56  of  unsurveyed 
Township  15  South,  Range  12  West, 
Principal  Meridian,  Montana,  was  accepted 
Februar>'  13,  2003. 
T.  16  S.,  R.  10  W. 

The  plat,  representing  Amended 
Protraction  Diagram  56  of  unsurveyed 
Township  16  South,  Range  10  West, 
Principal  Meridian.  Montana,  was  accepted 
February  13.  2003. 
T.  17S..R.  low. 

The  plat,  representing  Amended 
Protraction  Diagram  56  of  unsurveyed  ■ 
Township  17  South,  Range  10  West, 
Principal  Meridian,  Montana,  was  accepted 
February  13,  2003. 
T.  7S.,R.  13W. 

The  plat,  representing  Amended 
Protraction  Diagram  57  (no  index)  of 
unsurveyed  Township  7  South,  Range  13 
West,  Principal  Meridian,  Montana,  was 
■accepted  February  13,  2003. 

We  will  place  a  copy  of  the  plats  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information. 

U  BLM  receives  protests  against  these 
amended  protraction  diagrams,  as 
shown  on  these  plats,  prior  to  the  date 
of  the  official  filings,  we  will  stay  the 
filings  pending  our  consideration  of  the 
protests. 

We  will  not  officially  file  these  plats 
of  the  amended  protraction  diagrams 
until  the  day  after  we  have  accepted  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  on 
appeals. 

Dated:  February  19,  2003. 
Thomas  M.  Deiling, 

Chief  Cadastral  Surveyor.  Division  of 

Resources. 

(FR  Doc.  03-4485  Filed  2-25-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Humboldt  Project  Conveyance, 
Pershing  and  Lander  Counties,  NV 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  Pursuant  to  section  102(2)  (<J 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
(Reclamation)  proposes  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Humboldt  Project  Conveyance. 
Reclamation  will  be  conducting  public 
scoping  meetings  to  elicit  comments  on 
the  scope  and  issues  to  be  addressed  in 
the  draft  EIS.  Reclamation  is  also 
seeking  written  comments,  as  noted 
below.  The  draft  EIS  is  expected  to  be 
issued  in  early  2004.  Public  notification 
will  occur  for  all  scoping  meetings  to  be 
held  for  this  draft  EIS. 
DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to 
Reclamation  at  the  address  below  by 
June  15,  2003. 

ADDRESSES:  Written  conmients  should 
be  sent  to  Caryn  Huntt  DeCarlo.  Bureau 
of  Reclamation,  Lahontan  Basin  Area 
Office,  705  N.  Plaza,  Room  320,  Carson 
City,  NV  89701;  or  by  telephone  at  775- 
884-8352;  or  faxed  to  775-882-7592 
(TDD  775-487-5933). 
roR  FURTHER  INFORMATION  CONTACT: 
Caryn  Huntt  DeCarlo,  Bureau  of 
Reclamation,  at  the  above  address  and 
telephone  number. 
SUPPLEMENTARY  INFORMATION:  The 
Humboldt  Project  (Project)  is  located 
along  the  Humboldt  River  in 
northwestern  Nevada.  Reclamation 
began  the  Project  construction  in  1935, 
and  in  1941  the  first  water  was 
delivered  to  the  agricultural  lands  from 
storage  in  Rye  Patch  Reservoir.  The 
Pershing  County  Water  Conservation 
District  (PCWCD)  assumed  operation  of 
the  Project  in  1941.  PCWCD  has  had 
several  Project  repayment  contracts  with 
Reclamation  that  have  all  been  repaid. 
Project  features  include  Battle  Mountain 
Community  Pasture,  Rye  Patch  Dam  and 
Reservoir,  and  the  Humboldt  Sink. 
Battle  Mountain  Community  Pasture, 
located  near  Battle  Mountain,  is 
approximately  30,000  acres  and  is 
managed  for  grazing  by  the  PCWCD 
under  a  lease  agreement  with 
Reclamation.  Rye  Patch  Reservoir  is 
located  26  miles  upstream  from 
Lovelock,  is  21  miles  in  length,  and  has 
a  capacity  of  190,000  acre- feet.  The 
State  of  Nevada  manages  the  recreation 


at  the  reservoir  under  a  management 
agreement  with  Reclamation  and  the 
PCWCD.  The  Humboldt  Sink  is  also  part 
of  the  Project  and  is  managed  by  the 
State  of  Nevada  under  a  management 
agreement  with  Reclamation. 

Reclamation  is  preparing  an  EIS  to 
analyze  the  action  of  conveying  title  of 
the  Humboldt  Project  and  associated 
lands  to  several  entities.  The 
conveyance  is  authorized  under  title 
VIII  of  Public  Uw  107-282.  The 
preliminary  estimate  of  acres  of 
conveyance  is  as  follows:  PCWCD 
48,700  acres  (portions  of  Rye  Patch 
Reservoir  and  the  Battle  Mountain 
Community  Pasture);  Pershing  County 
960  acres  (portion  of  the  Humboldt  Sink 
area);  Lander  Coimty  1,100  acres 
(portion  of  the  Battle  Mountain 
Community  Pasture);  and  the  State  of 
Nevada  19,700  acres  (portions  of  Rye 
Patch  Reservoir,  Humboldt  Sink,  and  in 
the  Battle  Mountain  Community 
Pasture). 

The  environmental  impacts  of  the 
F^roject  conveyance  and  associated 
alternatives  will  be  assessed  in  the  EIS. 
The  environmental  review  in  the  EIS 
will  focus  on  the  potential  for  Project 
conveyance  to  cause  adverse 
environmental  impacts  to  natural  and 
cultural  resources  such  as  recreation, 
endangered  species  and  other  fish  and 
wildlife,  and  historic  resources. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  may  also  be  circimistances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  th»  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  January  31.  2003. 
Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 

Region. 

(FR  Doc.  03-4456  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-488] 

In  the  Matter  of  Certain  Screen  Printing 
Machines,  Vision  Alignment  Devices 
Used  Therein,  and  Component  Parts 
Thereof;  Notice  of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  17,  2003,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Speedline 
Technologies,  Inc.  of  Franklin, 
Massachusetts.  A  lettef  supplementing 
the  complaint  was  filed  on  February  7, 
2003.  The  complaint  as  supplemented 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  screen  printing  machines,  vision 
alignment  devices  used  therein,  and 
component  parts  thereof  by  reason  of 
infringement  of  claims  1,  2.  3,  4,  and  18 
of  U.S.  Patent  No.  5,060,063.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing  Impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  at  http:/ 
/ edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Coughlan,  Esq.,  Office  of 
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Unfair  Import  Investigations,  U.S. 
International  Trade  Coiomission, 
telephone  202-205-2221. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
ofthe  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.10  of  the  Commission's  rules  of 
practice  and  procedure.  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Conmiission,  on 
February  19,  2003,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  screen  printing 
machines,  vision  alignment  devices 
used  therein,  or  component  parts 
thereof  by  reason  of  infringement  of 
claim  1,  2,  3,  4,  or  18  of  U.S.  Patent  No. 
5,060,063,  and  whether  an  industry  in 
the  United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Speedline 
Technologies,  Inc.,  16  Forge  Park, 
Franklin,  Massachusetts  02038. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
EKRA  America,  Inc.,  34  Saint  Martin 

Drive,  Marlborough,  Massachusetts 
01752. 
EKRA  Germany  GmbH,  Zeppelinstrasse 
16,  D-74357,  Bonnigheim,  Germany. 

(c)  James  B.  Coughlan,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Suite  401,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Delbert  R.  Terrill,  Jr.  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 


notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  February  20,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  03-4458  Filed  2-25-03;  8:45  am) 
BHJJNG  CODE  702l>-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  Nos.  701-TA-d76,  377  and  379  and 
731  -TA-788-793  (RnalKRemand)] 

Certain  Stainless  Steel  Plate  from 
Belgium,  Canada,  Italy,  Korea,  South 
Africa,  and  Taiwan;  Notice  of  Final 
Court  Decision  Affirming  Remand 
Determinations 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  gives  notice 
of  a  final  court  decision  affirming  its 
final  affirmative  material  injury 
determinations,  made  pursuant  to  court 
remand,  in  the  countervailing  duty  and 
antidumping  duty  investigations  of 
certain  stainless  steel  plate  (SSP)  from 
Belgium,  Canada,  Italy,  Korea,  South 
Africa,  and  Taiwan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diehl,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
205-3095.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://www.usitc.gov).  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  public  record  for  this 
investigation  may  be  viewed  on  the 


Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/puhlic. 

SUPPLEMENTARY  INFORMATION:  In  May  of 
1999,  the  Commission  made  originaJ 
final  determinations  in  Certain  Stainless 
Steel  Plate  from  Belgium,  Canada,  Italy, 
Korea,  South  Africa,  and  Taiwan,  Invs.' 
Nos.  701-TA-376,  377  and  379  and 
731-TA-788-793  (Final),  USITC  Pub. 
3188.  A  majority  of  the  Commissioners 
found  two  domestic  like  products:  hot- 
rolled  SSP  and  cold-rolled  SSP.  The 
Commission  reached  affirmative 
material  injury  determinations  with 
respect  to  subject  imports  of  hot-rolled 
SSP  from  each  of  the  six  named 
countries.  As  to  cold-rolled  SSP,  the 
Commission  reached  negative  material 
injury  and  threat  determinations  with 
respect  to  subject  imports  from  Belgiiun 
and  Canada,  and  found  the  volume  of 
subject  imports  from  Italy,  Korea,  South 
Africa  and  Taiwan  to  be  negligible.  The 
remaining  Commissioners  found  one 
like  product,  and  reached  affirmative . 
material  injury  determinations 
encompassing  subject  imports  of  both 
hot-rolled  SSP  and  cold-rolled  SSP. 

The  affirmative  determinations  as  to 
hot-rolled  SSP  were  appealed  to  the 
U.S.  Court  of  International  Trade  (CIT). 
The  err  affirmed  the  challenged  aspect 
of  the  Commission's  determination  in 
Acciai  Speciali  Temi  v.  United  States, 
118  F.  Supp,  2d  1298  (CIT  2000) . 

The  Commission's  cold-rolled  SSP 
determinations  were  the  subject  of  a 
separate  appeal.  The  CIT  upheld  the 
Commission's  determinations! 
Allegheny  Ludlum  Corp.  v.  United 
States,  116  F.  Supp.  2d  1276  (CIT  2000). ' 
On  subsequent  appeal  to  the  Court  of 
Appeals  for  the  Federal  Circuit,  that 
Court  found  the  Commission's  analysis 
to  be  flawed.  Allegheny  Ludlum  Corp.  v. 
United  States.  287  F.3d  1365  (Fed.  Cir. 
2002).  The  Federal  Circuit  vacated  the 
decision  of  the  CIT,  and  remanded  for 
proceedings  not  inconsistent  with  its 
decision. 

On  remand,  the  Commission  ' 
determined  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  certain  stainless 
steel  plate  from  Belgium,  Canada,  Italy, 
Korea,  South  Africa,  and  Taiwan  that 
the  U.S.  Department  of  Commerce 
determined  were  sold  in  the  United 
States  at  less  than  fair  value,  and  the 
subject  imports  from  Belgium,  Italy,  and 
South  Africa  that  the  U.S.  Department  of 
Conmierce  determined  were  subsidized. 
Certain  Stainless  Steel  Plate  From 
Belgium,  Canada,  Italy,  Korea.  South 
Africa,  and  Taiwan,  Inv.  Nos.  701-TA- 
376,  377  and  379  (Final)  and  731-TA- 
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788-793  (Final)  (Remand).  USITC  Pub. 
3541  (Sept.  2002). 

On  December  12,  2002,  the  CIT 
affirmed  the  Remand  Determination  as 
being  in  accordance  with  the  Court's 
remand  order.  There  was  no  timely 
appeal  of  the  order  to  the  Federal 
Circuit. 

The  judicial  proceedings  having 
ended  and  the  final  court  decision 
having  been  issued,  the  Commission, 
pursuant  to  19  U.S.C.  1516(e),  publishes 
notice  of  the  final  court  decision 
affirming  its  remand  determinations. 

By  order  of  Ihe  Commission. 

Issued:  February  20,  2003. 
Marilyn  R.  Abbott,  , 
Secretory. 
|KR  Doc.  03-44.59  Filed  2-25-03;  8:45  am) 

BILLING  CODE  7020-02-P 


rNTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-421-2] 

Certain  Steel  Wire  Garment  Hangers 
From  China 

Determination 

On  the  basis  of  information  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section 
421(b)(1)  of  the  Trade  Act  of  1974.'  that 
certain  steel  wire  garment  hangers  ^ 
from  the  People's  Republic  of  China  are 
being  imported  into  the  United  States  in 
such  increased  quantities  or  under  such 
conditions  as  to  cause  market  disruption 
to  the  domestic  producers  of  like  or 
directly  competitive  products. 


■  19  U.S.C.  2451(b)(1). 

^  For  purposes  of  this  investigation,  certain  steej 
wire  garment  hangers  consist  of  garment  hangers, 
fabricated  from  steel  wire  in  gauges  from  9  to  17, 
inclusive  (3.77  to  1.37  millimeters,  inclusive), 
whether  or  not  galvanized  or  painted,  whether  or 
not  coated  with  latex  or  epoxy  or  other  similar 
gripping  materials,  and  whether  or  not  fashioned 
with  paper  covers  or  capes  (with  or  without 
printing)  and/or  nonslip  features  such  as  saddles, 
tubes,  or  struts.  After  fabrication,  such  hangers  are 
in  lengths  from  7  to  20  inches,  inclusive  (177.8  to 
50B  millimeters,  inclusive),  and  the  hanger's  length 
or  bottom  bar  is  composed  of  steel  wire  and/or 
saddles,  tubes  or  struts.  The  product  may  also  be 
identified  by  its  commercial  designation,  referring 
to  the  shape  and/or  style  of  the  hanger  or  the 
garment  for  which  it  is  intended,  including  but  not 
limited  to  shirt,  suit,  strut,  and  caped  hangers. 
Specifically  excluded  are  wooden,  plastic, 
aluminum,  and  other  garment  hangers  that  are 
covered  under  separate  subheadings  of  the  HTS. 
The  products  subject  to  this  investigation  are 
classified  in  subheading  7326.20.00  of  the  HTS  and 
reported  under  statistical  reporting  number 
7326.20.0020.  Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs  purposes, 
the  written  description  of  the  merchandise  is 
dispositive. 


Reconunendations  on  Proposed 
Remedies 

Chairman  Deanna  Tanner  Okun,  Vice 
Chairman  Jennifer  A.  Hillman,  and 
Commissioner  Marcia  E.  Miller  propose 
that  the  President  impose  a  duty,  in 
addition  to  the  current  rate  of  duty,  for 
a  three-year  period,  on  imports  of  the 
subject  steel  wire  garment  hangers  from 
China  as  follows:  25  percent  ad  valorem 
in  the  first  year.  20  percent  ad  valorem 
in  the  second  year,  and  15  percent  ad 
valorem  in  the  third  year  of  relief.  They 
further  recommend  that,  if  applications 
are  filed,  the  President  direct  the  "U.S. 
Department  of  Commerce  and  the  U.S. 
Department  of  Labor  to  provide 
expedited  consideration  of  trade 
adjustment  assistance  for  firms  and/or 
workers  affected  by  the  subject  imports. 

Commissioner  Lynn  M.  Bragg 
proposes  that  the  President  impose  a 
duty,  in  addition  to  the  current  rate  of 
duty,  for  a  two-year  period,  on  imports 
of  the  subject  steel  wire  garment  hangers 
from  China  as  follows:  20  percent  ad 
valorem  in  the  first  year,  and  15  percent 
ad  valorem  in  the  second  year  of  relief. 

Commissioner  Stephen  Koplan 
proposes  that  the  President  impose  a 
duty  of  30  percent  ad  valorem,  in 
addition  to  the  current  rate  of  duty,  for 
a  three-year  period,  on  imports  of  the 
subject  steel  wire  garment  hangers  from 
China.  He  further  recommends  that,  if 
applications  are  filed,  the  President 
direct  the  U.S.  Department  of  Commerce 
and  the  U.S.  Department  of  Labor  to 
provide  expedited  consideration  of 
trade  adjustment  assistance  for  firms 
and/or  workers  affeoted  by  the  subject 
imports. 

The  Commissioners  each  find  that  the 
respective  actions  that  they  propose  are 
necessary  to  remedy  the  market 
disruption  fo^nd  to  exist. 

Background 

Following  receipt  of  a  petition  filed 
on  November  27,  2002,  on  behalf  of 
CHC  Industries.  Inc.;  M&B  Metal 
Products  Co..  Inc;  and  United  Wire 
Hanger  Corp.,  the  Commission 
instituted  investigation  No.  TA-421-2. 
Certain  Steel  Wire  Garment  Hangers 
From  China,  under  section  421  of  the 
Trade  Act  of  1974  to  determine  whether 
certain  steel  wire  garment  hangers  from 
China  are  being  imported  into  the 
United  States  in  such  increased 
quantities  or  under  such  conditions  as 
to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
schediding  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 


by  posting  a  copy  of  the  notice  on  the 
Commission's  website  (ivww.usjfc.gov) 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  6,  2002 
(67  FR  72700).  The  hearing  was  held  on 
January  9.  2003.  in  Washington.  DC;  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  views  of  the  Commission  are 
contained  in  USITC  Publication  3575 
(February  2003),  entitled  Certain  Steel 
Wire  Garment  Hangers  from  China: 
Investigation  No.  TA-421-2. 

By  order  of  tiie  Commission. 

Issued:  February  20,  2003. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  03-4460  Filed  2-25-03;  8:45  am] 

BILLING  CODE  7(B0-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2002  Community  Policing 
Discretionary  Grants 

agency:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability  of  the 
finding  of  no  significant  impact  and  the 
environmental  assessment. 

SUMMARY:  The  Environmental 
Assessment,  which  is  available  to  the 
public,  concludes  that  the 
methamphetamine  investigation  and 
clandestine  laboratory  closure  activities 
of  the  Methamphetamine/Drug  Hot 
Spots  Program  will  not  have  significant 
impact  on  the  quality  of  the  human 
environment. 

ADDRESSES:  For  copies  of  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact,  please 
contact:  COPS  Grants  Administration 
Division.  1100  Vermont  Avenue,  NW.. 
Washington.  DC  20530;  Phone:  (202) 
616-3031  or  1-800-421-6770. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center.  1-800-421-6770  and  ask  to 
speak  with  your  Grant  Program 
Specialist. 

SUPPLEMENTARY  INFORMATION:  In  Fiscal 
Year  2000,  the  COPS  Office  collaborated 
with  the  Bureau  of  Justice  Assistance 
and  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
to  prepare  an  Environmental 
Assessment  for  methamphetamine  law 
enforcement  programs,  and  with 
specific  application  for  the 
Methamphetamine/Drug  Hot  Spots  . 
Program.  This  Environmental 
Assessment  was  prepared  as  required  by 


the  Council  on  Environmental  Quality's 
regulations  (40  CFR  Parts  1500  through 
1508),  implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321.  era7.).  The 
Methamphetamine/Drug  Hot  Spots 
Program  addresses  a  broad  array  of  law 
enforcement  initiatives  pertaining  to  the 
investigation  of  methamphetamine 
trafficking  in  many  heavily  impacted 
areas  of  the  country.  For  the  piuposes  of 
this  program,  law  enforcement  may 
include  training  of  law  enforcement 
officers  in  methamphetamine-related 
issues;  collection  and  maintenance  of 
intelligence  and  information  relative  to 
methamphetamine  trafficking  and 
traffickers;  investigation,  arrest  and 
prosecution  of  producers,  traffickers  and 
users  of  methamphetamine;  interdiction 
and  removed  of  laboratories,  finished 
products,  and  preciu^or  chemicals  and 
other  elements  necessary  to  produce 
methamphetamine;  and  preventive 
efforts  to  reduce  the  spread  and  use  of 
methamphetamine.  Individual  projects 
will  reflect  a  concentration  on  program 
areas  consistent  with  Congressional 
appropriations. 

■  Among  the  many  challenges  faced  by 
law  enforcement  agencies  in  the 
Methamphetamine/Drug  Hot  Spots 
Program  will  be  discovery,  interdiction, 
and  dismantling  of  clandestine  drug 
laboratories.  These  lab  sites,  as  well  as 
other  methamphetamine  crime  venues 
must  be  comprehensively  dealt  with  in 
compliance  with  a  variety  of  health.      * 
safety  and  environmental  laws  and 
regulations.  The  COPS  Office  requires 
that  recipients,  when  encountering 
illegal  drug  laboratories,  use  grant  funds 
to  effect  the  proper  removal  and 
disposal  of  hazardous  materials  located 
at  those  laboratories  and  directly 
associated  sites  in  accordance  with  all 
applicable  laws  and  regulations. 

Overview 

Environmental  Assessment 

The  COPS  Office  will  award  grants  to 
State  and  local  criminal  justice  agencies 
for  the  FY  2002  COPS 
Methamphetamine/Drug  Hot  Spots 
Program.  The  Environmental 
Assessment  concludes  that  the  funding 
of  this  program  will  not  have  a 
,^    significant  impact  on  the  quality  of  the 
hiunan  environment.  Therefore,  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  the  funding  of  this 
program. 

Dated:  February  9,  2003. 
Carl  R.  Peed. 

Director,  Office  of  Community  Oriented 
Policing  Services. 
[FR  Doc.  03-4543  Filed  2-25-03;  8:45  am] 

'     BHJJNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
tfie  Clean  Water  Act 

Notice  is  hereby  given  that  on 
February  19.  2003,  a  proposed  Consent 
Decree  in  United  States  v.  Certus,  Inc., 
Civil  Action  No.  1:02CV00095,  was 
lodged  with  the  United  States  District 
Coiul  for  the  Western  District  of 
Virginia, 

In  this  action  the  United  States  sought 
recovery  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607,  and 
Section  311(f)  of  the  Federal  Water 
Pollution  Control  Act  ("Clean  Water 
Act").  33  U.S.C.  1321(f).  of  natural 
resoiuce  damages  resulting  from  the 
release  of  hazardous  substances  from  a 
tanker  truck  into  the  Clinch  River  in 
Tazewell  County.  Virginia.  The  Consent 
Decree  requires  Settling  Defendant 
Certus.  Inc.  to  pay  $3,707,432.84  to  the 
United  States  and  the  Commonwealth  of 
Virginia,  as  co-Trustees  for  natural 
resources,  for  use  in  restoring  the 
natiual  resources  injured  by  the  release. 
In  addition.  Certus  wall  pay  $92,567.16 
to  the  United  States  in  reimbiu-sement  of 
outstanding  natural  resoiuce  damages 
assessment  costs.  Certus  previously 
reimbursed  the  United  States 
$481,967.40  for  additional  assessment 
costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30>days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  761 1 ,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  Certus,  Inc.,  D.J.  Ref.  No.  90- 
11-2-07004. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Western  District  of  Virginia, 
105  Franidin  Road.  SW..  Roanoke.  VA 
24011.  and  at  U.S.  Fish  &  Wildlife 
Service,  Virginia  Field  Office.  6669 
Short  Lane.  Gloucester.  VA  23061. 
Diuing  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
frx>m  the  Consent  Decree  Library.  P.O. 
Box  7611,  U.S.  Department  of  Justice. 
Washington.  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 


Fleetwood  ( tonia  .fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Robert  D.  Brook,     . 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-4541  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Environment  and  Natural  Resources 
Division;  Notice  of  Lodging  Proposed 
Consent  Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Hammond,  No.  01  C 
5559,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois  on  February  12,  2003.  This 
proposed  Consent  Decree  concerns  a 
complaint  filed  by  the  United  States 
against  Danny  Hammond,  pursuant  to 
the  Clean  Water  Act,  to  obtain 
injunctive  relief  from  and  impose  civil 
penalties  against  Hammond  for 
violations  of  Sections  301(a)  and  404  of 
the  Act.  33  U.S.C.  1311(a).  1344. 

The  proposed  Consent  Decree 
requires  Hammond  to  remove  the  fill 
material,  restore  the  affected  wetland, 
place  a  deed  restriction  on  the  property, 
and  pay  a  civil  penalty  of  $10,000. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Jonathan  C.  Haile,  Assistant  United 
States  Attorney,  219  S.  Dearborn  St.. 
Chicago.  Illinois  60604,  and  refer  to  . 
United  States  v.  Hammond,  No.  01  C 
5559. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  In  addition,  the 
proposed  Consent  Decree  may  be 
viewed  on  the  World  Wide  Web  at 
http://www.  usdoj.gov/enrd/enrd- 
home.html. 

Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section. 
Environment  &■  Natural  Resources  Division. 
[FR  Doc.  03-4542  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  4410-15-« 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Lat>or  Affairs; 
Request  for  Information  Concerning 
Labor  Rights  in  Chile  and  Its  Laws 
Governing  Exploitative  Child  Labor 

AGENCIES:  Office  of  the  Secretary,  Labor; 
Office  of  the  United  States  Trade 
Representative  and  Department  of  State. 
ACTION:  Request  for  public  comments. 

SUMMARY:  This  notice  is  a  request  for 
public  comments  to  assist  the  Secretary 
of  Labor,  the  United  States  Trade 
Representative,  and  the  Secretary  of 
State  in  preparing  reports  regarding 
labor  rights  in  Chile  and  describing  the 
extent  to  which  Chile  has  in  effect  laws 
governing  exploitative  child  labor.  The 
Trade  Act  of  2002  requires  reports  on 
these  issues  and  others  when  the 
President  intends  to  use  trade 
promotion  authority  procedures  in 
connection  with  legislation  approving 
and  implementing  a  trade  agreement. 
On  December  11,  2002,  negotiators  for 
the  United  States  and  Chile  announced 
that  they  had  reached  substantive 
agreement  on  a  Free  Trade  Agreement. 
On  January  31,  2003,  President  Bush 
notified  the  Congress  of  his  intent  to 
enter  into  an  FTA  with  Chile.  This 
agreement  will  be  subject  to  trade 
promotion  authority  procedures.  The 
President  assigned  the  functions  of 
preparing  reports  regarding  labor  rights 
and  the  existence  of  laws  governing 
exploitative  child  labor  to  the  Secretary 
of  Labor,  in  consultation  with  the 
Secretary  of  State  and  the  United  States 
Trade  Representative.  The  Secretary  of 
Labor  further  assigned  these  functions 
to  the  Secretary  of  State  and  United 
States  Trade  Representative. 
DATES:  Public  comments  should  be 
received  no  later  than  5  p.m.  March  28, 
2003. 

ADDRESSES:  Persons  submitting 
comments  are  strongly  advised  to  make 
such  submissions  by  electronic  mail  to 
the  following  address: 
FRFTACHILE@doigov.  Submissions  by 
facsimile  may  be  sent  to:  Betsy  White  at 
the  Office  of  International  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs  (202)  693-4851. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  regarding  the 
submissions,  please  contact  Betsy 
White,  Bureau  of  International  Labor 
Affairs,  Office  of  International  Economic 
Affairs,  at  (202)  693-4919,  facsimile 
(202)  693-4851.  These  are  not  toll-free 
numbers.  Substantive  questions 
concerning  the  labor  rights  report  and/ 
or  the  report  on  Chile's  laws  governing 


exploitative  child  labor  should  be 
addressed  to  Jorge  Perez-Lopez.  Office 
of  International  Economic  Affairs, 
Bureau  of  International  Labor  Affairs, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-4883. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Trade  Act  of  2002  (Pub.  L.  107-. 
210)  (the  Trade  Act)  sets  forth  special 
procedures  (Trade  Promotion  Authority) 
for  approval  and  implementation  of 
Agreements  subject  to  meeting 
conditions  and  requirements  in  the  Act. 
Division  B  of  the  Trade  Act,  entitled  the 
Bipartisan  Trade  Promotion  Authority 
Act  of  2002,  includes  negotiating 
objectives  and  a  listing  of  priorities  for 
the  President  to  promote  in  order  to 
"address  and  maintain  United  States 
competitiveness  in  the  global  economy" 
in  pursuing  future  trade  agreements.  19 
U.S.C.  3802(a)-(c).  The  President 
delegated  several  of  the  functions  in 
section  3802(c)  to  the  Secretary  of 
Labor.  (E.O.  13277).  These  include  the 
functions  set  forth  in  section  2102(c)(8), 
which  requires  that  the  President  "in 
connection  with  any  trade  negotiations 
entered  into  under  this  Act,  submit  to 
the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  a 
meaningful  labor  rights  report  of  the 
country,  or  countries,  with  respect  to 
which  the  President  is  negotiating"  and 
the  function  in  section  2102(c)(9). 
which  requires  that  the  President  "with 
respect  to  any  trade  agreement  which 
the  President  seeks  to  implement  under 
trade  authorities  procedures,  submit  to 
the  Congress  a  report  describing  the 
extent  to  which  the  country  or  countries 
that  are  parties  to  the  agreement  have  in 
effect  laws  governing  exploitative  child 
labor." 

II.  Information  Sought 

Interested  parties  are  invited  to 
submit  written  information  as  specified 
below  to  be  taken  into  account  in 
drafting  the  required  reports.  Materials 
submitted  should  be  confined  to  the 
specific  topics  of  the  reports.  In 
particular,  agencies  are  seeking  written 
submissions  on  the  following  topics: 

1.  Chile's  labor  laws,  including  laws 
governing  exploitative  child  labor,  and" 
Chile's  implementation  and 
enforcement  of  such  laws  and 
regulations; 

2.  The  situation  in  Chile  with  respect 
to  core  labor  standards: 

3.  Steps  taken  by  Chile  to  comply 
with  International  Labor  Organization 
Convention  182  on  the  worst  forms  of 
child  labor;  and 


4.  The  nature  and  extent,  if  any,  of 
exploitative  child  labor  in  Chile. 

Section  2113(6)  of  the  Trade  Act 
defines  "core  labor  standards"  as: 

(A)  The  right  of  association; 

(B)  The  right  to  organize  and  bargain 
collectively; 

(C)  A  prohibition  on  the  use  of  any 
form  of  forced  or  compulsory  labor; 

(D)  A  minimum  age  for  the 
employment  of  children;  and 

(E)  Acceptable  conditions  of  work 
with  respect  to  minimiun  wages,  hours 
of  work,  and  occupational  safety  and 
health. 

m.  Requirements  for  Submissions 

This  document  is  a  request  for  facts  or 
opinions  submitted  in  response  to  a 
general  solicitation  of  comments  from 
the  public.  To  ensure  prompt  and  full 
consideration  of  submissions,  we 
strongly  recommend  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FRFTACHILE@doI.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Chile:  Labor 
Rights  and  Child  Labor  Reports." 
Documents  should  be  submitted  in 
WordPerfect,  MSWord,  or  text  (.TXT) 
format.  Supporting  documentation 
submitted  as  spreadsheets  is  acceptable 
in  Quattro  Pro  or  Excel  format.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files.  Written  comments 
will  be  placed  in  a  file  open  to  public 
inspection  at  the  Department  of  Labor, 
Room  S-5317,  200  Constitution  Avenue, 
NfW.,  Washington  DC  and  in  the  USTR 
Reading  Room  in  Room  3  of  the  annex 
of  the  Office  of  the  USTR,  1724  F  Street, 
NW..  Washington,  DC  20508.  An 
appointment  to  review  the  file  at  the 
Department  of  Labor  may  be  made  by 
contacting  Betsy  White  at  (202)  693- 
4919.  An  appointment  to  review  the  file 
at  USTR  may  be  made  by  calling  (202) 
395-6186.  The  USTR  Reading  Room  is 
generally  open  to  the  public  from  10 
a.m.-12  noon  and  1-4  p.m.  Monday 
through  Friday.  Appointments  must  be 
scheduled  at  least  48  hours  in  advance. 

Signed  at  Washington,  DC  this  20th  day  of 
February,  2003. 
Thomas  B.  Moorhead, 
Deputy  Under  Secretary  for  Irttemational 
Affairs. 

(FR  Doc.  03-4499  Filed  2-25-03;  8:45  am] 
NLUNO  CODE  4S10-28-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training        ^ 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Agriculture  and  Logging  in  the  United 
States:  2003  Adverse  Effect  Wage 
Rates,  Allowable  Charges  for 
Agricultural  and  Logging  Workers' 
Meals,  and  Maximum  Travel 
Subsistence  Reimbursement 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  adverse  effect  wage 
rates  (AEWRs),  allowable  charges  for 
meals,  and  maximimi  travel  subsistence 
reimbursement  for  2003. 

summary:  The  Employment  and 
Training  Administration  (ETA), 
aimounces  2003  adverse  effect  wage 
rates  (AEWRs)  for  employers  seeking 
nonimmigrant  alien  (H-2A)  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services,  the  allowable  charges 
employers  seeking  nonimmigrant  alien 
workers  for  temporary  or  seasonal 
agricultural  labor  or  services  or  logging 
work  may  levy  upon  their  workers  when 
they  provide  three  meals  per  day,  and 
the  maximum  travel  subsistence 
reimbursement  which  a  worker  with 
receipts  may  claim  in  2003. 

AEWRs  are  the  minimum  wage  rates 
which  the  Department  of  Labor  has 
determined  must  be  offered  and  paid  to  . 
U.S.  and  alien  workers  by  employers  of 
nonimmigrant  alien  agricultural  workers 
(H-2A  visaholders).  AEWRs  are 
established  to  prevent  the  employment 
of  these  aliens  from  adversely  affecting 
wages  of  similarly  employed  U.S. 
workers. 

The  Department  of  Labor  also 
announces  the  new  rates  which  covered 
agriculttual  and  logging  employers  may 
charge  their  workers  for  three  daily 
meals. 

Under  specified  conditions,  workers 
are  entitled  to  reimbursement  for  travel 
subsistence  expense.  The  minimum 
reimbursement  is  the  charge  for  three 
daily  meals  as  discussed  above.  The 
Department  of  Labor  here  annoimces  the 
current  maximum  reimbursement  for 
workers  with  receipts. 
EFFECTIVE  DATE:  February  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  M.  Ziegler,  Chief,  Division  of 
Foreign  Labor  Certification,  U.S. 
Department  of  Labor.  Room  C-4318,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  202-693-2942 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  may  not  approve  an 


employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States  imless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification.  The  labor  certification 
must  show  that:  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
willing,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition;  and  (2)  the  employment 
of  the  alien  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C.  1101(a)(15)(H)(ii)(a),  1184(c),  and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U.S.  and  H-2A 
workers  no  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR). 
20  CFR  655.102(b)(9);  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  July  5, 1989,  final 
rule  (54  FR  28037),  which  explains  in 
great  depth  the  purpose  and  history  of 
AEWRs,  DOL's  discretion  in  setting 
AEWRs,  and  the  AEWR  computation 
methodology  at  20  CFR  655.107(a).  See 
alsa52  FR  20496,  20502-20505  (June  1, 
1987). 

A.  Adverse  Efifect  Wage  Rates  (AEWRs) 
for  2003 

Adverse  effect  wage  rates  (AEWRs) 
are  the  minimum  wage  rates  which  DOL 
has  determined  must  be  offered  and 
paid  to  U.S.  and  alien  workers  by 
employers  of  nonimmigrant  (H-2A) 
agricultiiral  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pay 
the  highest  of  the  AEWR.  the  applicable 
prevailing  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Except  as  otherwise  provided  in  20  CFR 
Part  655,  Subpart  B,  the  regionwide 
AEWR  for  all  agricultiiral  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circimistances  provisions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  certification  is 
being  sought,  is  equal  to  the  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  aimually  by 
the  U.S.  Department  of  Agriculture 
(USDA  does  not  provide  data  on  ' 
Alaska).  20  CFR  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Assistant  Secretary, 
Employment  and  Training 
Administration,  to  publish  USDA  field 
and  livestock  worker  (combined)  wage 


data  as  AEWRs  in  a  Federal  Register 
notice.  Accordingly,  the  2003  AEWRs 
for  work  performed  on  or  after  the 
effective  date  of  this  notice,  are  set  forth 
in  the  table  below: 

Table— 2003  Adverse  Effect  Wage 
Rates  (AEWRs) 


state 


Alatiama 

Arizona  

Arkansas 

California 

Colorado  

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexkx) 

New  Yori<  

North  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahorna  

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  .- 

Texas  

Utah  ^ 

Vermont  

Virginia 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


2003  AEWR 


$7  49 
7.61 
7.13 
8.44 
8.07 
8.53 
7.97 
7.78 
749 
9.29 
7.70 
8.65 
8.65 
8.91 
8.53 
7.20 
7.13 
8.53 
7.97 
853 
8.70 
8.70 
7.13 
8.91 
7.70 
8.53 
8.07 
8.53 
7.97 
7.61 
8.53 
7.75 
8.53 
8.65 
7.29 
8.71 
7.97 
8.53 
7.49 
8.53 
7.20 
7.29 
8.07 
8.53 
7.75 
8.71 
7.20 
8.70 
7.70 


B.  Allowable  Meal  Chai^ges 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  U.S. 
workers  in  their  applications  for 
temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  bee 
and  convenient  cooking  and  kitchen 
facilities.  20  CFR  655.102(b)(4)  and 
655.202(b)(4).  Where  the  employer    ^ 
provides  meals,  the  job  offer  must  state 
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the  charge,  if  &ny,  to  the  worker  for 
moftls 

DOL  has  published  at  20  CFR 
655.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U.S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)(4)  and  655.211(a)  to  covered 
H-2  logging  employers.  These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (CPI)  data. 

Each  year  the  maximum  charges 
allowed  by  20  CFR  655.102(b)(4)  and 
655.202(b)(4)  are  changed  by  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consumers  for  Food  (CPI-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that. 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA),  Employment  and  Training 
Administration,  may  permit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day, 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amounts  permitted  by  20  CFR 
655.111(a)  and  655.211(a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPI-U  for 
Food  between  December  of  the  year  just 
past  and  December  of  the  year  prior  to 
that.  The  regulations  require  the 
Department  of  Labor  to  make  the  annual 
adjustments  and  to  cause  a  notice  to  be 
published  in  the  Federal  Register  each 
calendar  year,  announcing  annual 
adjustments  in  allowable  charges  that 
may  be  made  by  covered  agricultural 
and  logging  employers  for  providing 
three  meals  daily  to  their  U.S.  and  alien 
workers.  The  2002  rates  were  published 
in  a  notice  on  May  17,  2002  at  67  FR 
35150. 

DOL  has  determined  the  percentage 
change  between  December  of  2001  and 
December  of  2002  for  the  CPI-U  for 
Food  was  1.8  percent. 

Accordingly,  the  maximum  allowable 
charges  under  20  CFR  655.102(b)(4). 
655.202(b)(4),  655.111.  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  2003  are  as  follows:  (1)  For 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
the  charge,  if  any,  shall  be  no  more  than 
$8.59  per  day,  unless  the  RA  has 
approved  a  higher  charge  pursuant  to  20 
CFR  655.111  or  655.211(b);  for  20  CFR 
655.111  and  655.211,  the  RA  may 
permit  an  employer  to  charge  workers 
up  to  $10.64  per  day  for  providing  them 
with  three  meals  per  day,  if  the 


employer  justifies  the  charge  and 
submits  to  the  RA  the  documentation 
required  to  support  the  higher  charge. 

C.  Maximum  Travel  Subsistence  ^ 
Expense 

The  regulations  at  20  CFR 
655.102(b)(5)  establish  that  the 
minimum  daily  subsistence  expense 
related  to  travel  expenses,  for  which  a 
worker  is  entitled  to  reimbursement,  is 
the  employer's  daily  charge  for  three 
meals  or,  if  the  employer  makes  no 
charge,  the  amount  permitted  under  20 
CFR  655.104(b)(4).  The  regulation  is 
silent  about  the  maximum  amount  to 
which  a  qualifying  worker  is  entitled. 

The  Department,  in  Field 
Memorandum  42-94.  established  that 
the  maximum  is  the  meals  component 
of  the  standard  CONUS  (continental 
United  States)  per  diem  rate  established 
by  the  General  Services  Administration 
(GSA)  and  published  at  41  CFR  Ch.  301. 
"The  CONUS  meal  component  is  now 
$30.00  per  day. 

Workers  who  qualify  for  travel 
reimbursement  are  entitled  to 
reimbm-sement  up  to  the  CONUS  meal 
rate  for  related  subsistence  when  they 
provide  receipts.  In  determining  the 
appropriate  amount  of  subsistence 
reimbursement,  the  employer  may  use 
the  GSA  system  under  which  a  traveler 
qualifies  for  meal  expense 
reimbursement  per  quarter  of  a  day. 
Thus,  a  worker  whose  travel  occurred 
during  two  quarters  of  a  day  is  entitled, 
with  receipts,  to  a  maximum 
reimbursement  of  $15.00.  If  a  worker 
has  no  receipts,  the  employer  is  not 
obligated  to  reimburse  above  the 
minimum  stated  at  20  CFR  655.102(b)(4) 
as  specified  above. 

Signed  at  Washington,  DC,  this  21st  day  of 
February,  2003. 
Emily  Stover  De  Rocco, 

Assistant  Secretary,  Employment  and 

Training  Administration. 

[FR  Doc.  03-4500  Filed  2-25-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-017] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACnON:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 


Trademark  Office,  and  are  available  for 

licensing. 

DATES:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Padilla,  Patent  Counsel,  Ames  Research 

Center,  Mail  Code  202A-4,  Moffett 

Field,  CA  94035-1000;  telephone  (650) 

604-5104,  fax  (650)  604-2767. 

NASA  Case  No.  ARC-1 4650-1: 
Diffraction-Based  Optical  Correlator; 

NASA  Case  No.  ARC-14661-1:  A 
Plasma  Apparatus  And  Process  For 
Functionalization  Of  Carbon  Nanotubes. 

Dated:  February  19,  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
(FR  Doc.  03^430  Filed  2-25-03;  8:45  am] 
BIUJNQ  COOC  7S10-«1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-018] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone,  Patent  Counsel,  Glenn 

Research  Center  at  Lewis  Field,  Mail 

Code  500-118,  Cleveland,  OH  44135; 

telephone  (216)  433-8855.  fax  (216) 

433-6790. 

NASA  Case  No.  LEW-1 6901-1:  A 
Real-Time  Signal-To-Noise  Ratio 
Estimation  Technique  For  BPSK  And 
QPSK  Modulation  Using  The  Active 
Communications  Channel; 

NASA  Case  No.  LEW-1 71 76-1 : 
Endwall  Treatment  And  Method  For 
Gas  Turbines; 

NASA  Case  No.  LEW-17235-1: 
Resistance  Temperature  Detector  (RTD) 
Bridge  Flow  Sensor; 

NASA  Case  No.  LEW-1 7236-1 : 
Computer  Mouse  Cleaning  Apparatus; 

NASA  Case  No.  LEW-1 7237-1 :  Lateral 
Movement  Of  Screw  Dislocations 
During  Homoepitaxial  Growth  And 
Device  Yielded  Therefrom  Free  Of  The 
Detrimental  Effects  Of  Screw 
Dislocation; 

NASA  Case  No.  LEW-1 7256-1 :  MEMS 
Direct  Chip  Attach  (MEMS-DCA) 
Packaging  Methodologies  For  Harsh 
Environments; 
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NASA  Case  No.  LEW-1 7318-1 :  A 
High  Temperature,  High  Versatility 
Nickel-Base  Disk  Alloy. 

Dated:  February  19,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  03-4431  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  7510-01-l> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  03-019] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  is  available  for 
licensing. 

DATES:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Cox,  Patent  Counsel,  Goddard 
Space  Flight  Center.  Mail  Code  503, 
Greenbelt,  MD  20771;  telephone  (301) 
286-7351;  fax  (301)  286-9502. 

NASA  Case  No.  GSC-14601-1: 
Method  For  Manufacturing  High  Quality 
Carbon  Nanotubes. 

Dated:  February  19.  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  03-4432  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NASA  Case  No.  MSC-23029-3: 
Method  for  Controlling  a  Producing 
Zone  of  a  Well  in  a  Geological 
Formation; 

NASA  Case  No.  MSC-23349-1 :  Ad 
Hoc  Selection  of  Voice  Over  Internet 
Streams; 

NASA  Case  No.  MSC-23427-1: 
Microwave  Ablation  Of  Prostatic  Cells 
Using  A  Separated  Antenna  Array. 

Dated:  February  19.  2003. 
Robert  M.  Stephens. 
Deputy  General  Counsel. 
IFR  Doc.  03-4433  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-020] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  February  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Fein,  Patent  Counsel,  Johnson 
Space  Center,  Mail  Code  HA.  Houston, 
TX  77058-3696,  telephone  (281)  483- 
4871;  fax  (281)  244-8452. 

NASA  Case  No.  MSC-23029-2: 
Simulator  for  a  Pseudo  Noise  Geological 
Radar; 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-021] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Heald,  Patent  Counsel,  Kennedy 

Space  Center,  Mail  Code  CC-A, 

Kennedy  Space  Flight  Center,  FL  32899: 

telephone  (321)  867-7214.  fax  (321) 

867-1817. 

NASA  Case  No.  KSC-12374:  Real- 
Time  Calibration  Method  For  Signal- 
Conditioning  Amplifiers; 

NASA  Case  No.  KSC-12390:  Thermal 
Insulation  Test  Apparatus  For  Flat 
Specimens. 

Dated:  February  19.  2003. 
Robert  M.  Stephens. 
Deputy  General  Counsel. 
IFR  Doc.  03-4434  Filed  2-25-03;  8:45  am] 
BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND. 
SPACE  ADMINISTRATION 

[Notice  03-022] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. ^^_ 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  has  been 
filed  in  the  United  States  Patent  and 


Trademark  Office,  and  is  available  for 
licensing. 

DATES:  February  25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn,  Patent  Counsel,  NASA 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  VA  23681-2199; 
telephone  (757)  864-9260,  fax  (757) 
864-9190. 

NASA  Case  No.  LAR-16383-1-NP: 
Electrically  Conductive,  Optically 
Transparent  Polymer/Carbon  Nanotube 
Composites  And  Process  For 
Preparation  Thereof. 

Dated:  February  19.  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
(FR  Doc.  03-4435  Filed  2-25-03;  8:45  am] 
BILLING  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-023} 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  McGroary.  Patent  Counsel, 
Marshall  Space  Flight  Center,  Code 
LSOl,  Huntsville,  AL  35812;  telephone 
(256)  544-0013;  fax  (256)  544-0258. 

NASA  Case  No.  MFS-31584-1-CIP: 
Hypergolic  Ignitor; 

NASA  Case  No.  MFS-3 1636-1 : 
Meteoroid  Damage  Detection  And 
Location  System  For  Manned 
Spacecraft; 

NASA  Case  No.  MFS-31 751-1 :  Solar 
Powered  Automobile  Interior  Climate 
Control  System. 

Dated:  February  19.  2003. 
Robert  M.  Stephens. 
Deputy  General  Counsel. 
[FR  Doc.  03-4436  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  7510-01-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-024] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC). 
DATES:  Monday.  March  3.  2003.  8:30 
a.m.  to  5:30  p.m..  Tuesday.  March  4. 
2003.  8:30  a.m.  to  5:30  p.m.,  and 
Wednesday.  March  5.  2003.  8:30  a.m.  to 
Noon. 

ADDRESSES:  Jet  Propulsion  Laboratory, 
Building  180.  Room  101.  4800  Oak 
Grove  Drive.  Pasadena.  California 
91109. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  R.  Norris.  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  (202)  358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Associate  Administrator's  Report 
— Division  and  Program  DirtJctors' 

Reports 
— Launch  Services  Outlook 
— Subcommittee  Chairs'  Reports 
— Space  Science  Enterprise  Strategy 

2003 
— Education  and  Public  Outreach  Task 

Force  Report 
— Mars  Program  Office  Report 

Due  to  increased  security  measures  at 
the  NASA  jet  Propulsion  Laboratory 
(JPL).  interested  members  of  the  public 
including  the  news  media  must  contact 
Joe  Aguirre,  (818)  354-0890.  or  Cecil 
Brower.  (818)  354-6974.  no  later  than 
Friday.  February  24.  2003.  by  4  p.m. 
PDT  to  make  arrangements  for  badging. 
parking,  and  being  escorted  while  at 
JPL.  Access  to  JPL  will  be  limited  to 
those  who  show  proper  photo 
identification  and  who  have  made  prior 
arrangements  to  attend. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
Committee;  such  statements  should  be 
provided  to  the  contact  above  no  later 
than  five  working  days  before  the 


meeting.  Visitors  to  the  meeting  will  be 
requested  to  sign  a  visitor's  register. 

|une  W.  Edwards, 

Advisory  Committed  Mctnagement  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doi:.  0.1-44.17  Filed  2-25-03:  8:4.5  am] 

MLUNO  CODE  TSIO-OI-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-025] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee;  Solar 
System  Exploration  Sut)committee 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC). 
Solar  System  Exploration  Subcommittee 
(SSES). 

DATES:  Thursday.  March  6.  2003.  8:30 
a.m.  to  5:30  p.m..  and  Friday.  March  7. 
2003.  8:30  a.m.  to  Noon. 

ADDRESSES:  University  of  Arizona. 
Space  Sciences  Building  92.  Room  309. 
1629  East  University.  Tucson.  Arizona 
85719. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris.  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  (202)  358-4452. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

—Briefing  on  FY  2004  Budget; 

— Status  of  Solar  System  Exploration; 

— Status  of  Mars  Exploration  Program; 

— Status  of  Project  Prometheus; 

— Discussion  of  Draft  2003  Space 

Science  Strategic  Plan; 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

|une  W.  Edwards. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc:.  03-44.38  Filed  2-25-03;  8:45  ami 

BILLING  CODE  7S10-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment:  the  first  was  published 
in  the  Federal  Register  at  67  FR  71595 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  ejihance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  \o 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation.  725-1 7th  Street,  NW.. 
Room  10235.  Washington,  DC  20503. 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Suite  295.  Arlington.  Virginia  22230  or 
send  e-mail  to  splimpto@nsf.gov.  Copies 
of  the  submission  may  be  obtained  by 
calling  (703)  292-7556. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 


unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Earned 
Doctorates. 

OMB  Approval  Number:  3145-0019. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

1.  Abstract:  The  National  Science 
Foundation  Act  of  1950,  as 
subsequently  amended,  includes  a 
statutory  charge  to  "*   *   *  provide  a 
central  clearinghouse  for  the  collection, 
interpretation,  and  analysis  of  data  on 
scientific  and  engineering  resources, 
and  to  provide  a  source  of  information 
for  policy  formulation  by  other  agencies 
of  the  Federal  Government."  The  Survey 
of  Earned  Doctorates  is  part  of  an 
integrated  survey  system  that  meets  the 
human  resources  part  of  this  mission. 

The  Survey  of  Earned  Doctorates  has 
been  conducted  continuously  since 
1958  and  is  jointly  sponsored  by  six 
Federal  agencies  in  order  to  avoid 
duplication.  It  is  an  acciu-ate,  timely 
source  of  information  on  our  Nation's 
most  precious  resource — highly 
educated  individuals.  Data  are  obtained 
via  paper  questionnaire  or  Web  option 
from  each  person  earning  a  research 
doctorate  at  the  time  they  receive  the 
degree.  Data  are  collected  on  their  field 
of  specialty,  educational  background, 
sources  of  support  in  graduate  school, 
debt  level,  postgraduation  plans  for 
employment,  and  demographic 
characteristics.  The  Federal  government, 
universities,  researchers,  and  others  use 
the  information  extensively. 

The  National  Science  Foundation,  as 
the  lead  agency,  publishes  statistics 
from  the  survey  in  many  reports,  but 
primarily  in  the  annual  publication 
series,  "Science  and  Engineering 
Doctorates".  The  National  Opinion 
Research  Corporation  at  the  University 
of  Chicago  prepares  and  disseminates  a 
free  interagency  report  entitled 
"Doctorate  Recipients  from  U.S. 
Universities:  Summary  Report."  These 
reports  are  available  in  print  and 
electronically  on  the  World  Wide  Web. 

The  survey  will  be  collected  in 
conformance  with  the  Privacy  Act  of 
1974/Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002.  The  Federal  government 
considers  and  NSF  states  that  responses 
from  individuals  are  voluntary.  NSF 


will  insiu^  that  all  information  collected 
will  be  kept  strictly  confidential  and 
will  be  used  only  for  research  or 
statistical  purposes,  analyzing  data,  and 
preparing  scientific  reports  and  articles. 

2.  Expected  Respondents:  A  total 
response  rate  of  92%  of  the  total  40,744 
persons  who  earned  a  research  doctorate 
was  obtained  in  academic  year  2000/ 
2001.  This  level  of  response  rate  has 
been  consistent  for  several  years.  The 
respondents  will  be  individuals  and  the 
estimated  number  of  respondents 
annually  is  37,485  (based  on  2001  data). 

3.  Estimate  of  Burden:  The 
Foundation  estimates  that,  on  average, 
19  minutes  per  respondent  will  be 
required  to  complete  the  survey,  for  a 
trtal  of  11,870  hours  for  all  respondents 
(37,485  based  on  the  Academic  2000/ 
2001  number).  This  is  reduced  by  2,358 
hours  from  the  last  annual  estimate 
approved  by  OMB;  this  reduction  is  due 
to  a  revised,  more  efficient  section  on 
educational  history  and  a  declining 
number  of  research  doctorate  recipients 
since  1998. 

Dated:  February  20,  2003. 
Suzanne  H.  Plim|iton, 
Reports  Clearance  Officer,  National  Science 
Foundation. 
[FR  Doc.  03-4452  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.].  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  die  Federal  Register  at  67  FR  16454 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 


ADDRESSES:  Written  comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  irdormation  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who. are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic,, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB ,  Attention: 
Desk  Officer  for  National  Science 
Foundation.  725  17th  Street,  NW.,  Room 
10235,  Washington.  DC  20503.  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230  or  send  e-mail 
to  splimpto@nsf.gov.  Copies  of  the 
submission  may  be  obtained  by  calling 
(703) 292-7556. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton.  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Quantitative 
Evaluation  for  the  National  Science 
Foundation's  Centers  for  Learning  and 
Teaching. 

OMB  Control  No.:  3145-(new). 
1.  Abstract:  This  document  has  been 
prepared  to  support  the  clearance  of 
data  collection  instnunents  to  be  used 
in  the  evaluation  of  the  National 
Science  Fovmdations's  (NSF)  Centers  for 
Learning  and  Teaching  (CLT).  The  CLT 
program  calls  for  a  systematic  approach 
to  the  development  and  enhancement  of 
the  instructional  workforce 
(kindergarten  through  graduate  school) 
where  professionals  are  educated  in  an 
envirorunent  of  research  and  practice. 
For  science,  technology,  engineering 
and  mathematics  (STEM)  educators,  a 
Center  will  provide  opportunities  to 
enhance  content  knowledge,  develop 
teaching  strategies  that  lead  to  improved 
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student  learning,  facilitate  the 
implementation  of  high  quality 
instructional  materials  and  information 
technology,  and  develop  skills  in  using 
various  strategies  for  assessing  student 
learning.  For  graduate  students,  post- 
doctoral students,  and  interns,  a  Center 
will  provide  study  and  research 
opportunities  with  the  goal  of 
improving  learning,  teaching,  and 
assessment  across  the  educational 
continuum. 

CLT  centers  are  funded  as 
Elementary,  Secondary,  and  Informal 
Education  (ESIE)  Centers,  or  Higher 
Education  Centers.  The  goals  of  the  ESIE 
Centers  include  (1)  Increasing  the 
numbers  of  K-12  STEM  educators  in 
both  formal  and  informal  settings  who 
have  current  content  knowledge, 
implement  standards-based  instruction, 
and  use  information  technology  as  an 
aid  to  learning;  (2)  rebuilding  and 
diversifying  the  human  resource  base 
that  forms  the  national  infrastructure  for 
STEM,  including  basic  and  advanced 
education  for  graduate  and  post-doctoral 
students  who  will  specialize  in  STEM 
education;  and  (3)  providing  substantive 
opportunities  for  research  into  the 
.  nature  of  learning,  teaching,  and 
educational  reform.  The  goals  of  the 
Higher  Education  Centers  address  (1) 
Increasing  the  numbers  of  STEM  faculty 
who  implement  effective  teaching 
practice  and  assessment;  (2)  providing 
professional  development  for  graduate 
and  post-doctoral  student  in  STEM 
disciplines  to  develop  their  skills  as 
educators  and  to  develop  graduate 
programs  in  STEM  education  in 
disciplinary  departments;  and  (3) 
providing  substantive  opportunities  for 
research  into  the  nature  of  learning, 
teaching,  and  educational  reform  in 
higher  education. 

This  study  addresses  the  following 
research  questions^  In  what  ways  and  to 
what  extent  are  CLTs  reflecting  the 
models  proposed?  To  what  extent  are 
the  CLT  centers  meeting  the  goals  of  the 
CLT  program?  What  is  the  value-added 
of  creating  CLTs  for  the  achievement  of 
the  desired  educational  outcomes?  To 
what  extent  does  the  portfolio  of  CLT 
activities  appropriately  meet  national 
STEM  ecuation  needs? 

The  data  to  address  these  questions 
will  be  gathered  via  surveys  of  the 
following  groups.  CLT  faculty;  CLT 
graduate  students;  CLT  postdoctoral 
participants:  CLT  project  directors; 
representatives  of  IHE  partners;  and 
participating  K-12  teachers.  All  the 
surveys  will  be  sample  surveys  with  the 
exception  of  the  project  director  survey, 
which  will  be  the  population.  The 
evaluation  surveys  will  build  on  the 


annual  data  collected  from  projects  for 
the  purpose  of  GPRA. 

In  addition  to  the  surveys,  a  number 
of  small  site-specific  studies  will  be 
conducted  to  examine  the  outcomes  of 
various  Center  activities  (e.g.,  new 
teacher  preparation  programs,  new 
courses  and  curricula,  professional 
development  for  faculty  and  K-12 
teachers).  Meta  analysis  techniques  will 
be  employed  to  calculate  effect  sizes 
across  similar  studies. 

2.  Expected  Respondents:  The 
expected  respondents  are:  CLT  faculty; 
CLT  graduate  students;  CLT 
postdoctoral  participants:  CLT  project 
directors;  representatives  of  IHE 
partners;  and  participating  K-12 
teachers. 

3.  Burden  on  the  Public:  The  total 
estimate  for  this  collection  is  237.5 
burden  hours  for  a  maximum  of  360 
participants  assuming  a  100%  response 
rate.  The  burden  on  the  public  is 
negligible;  the  study  is  limited  to  project 
participants  that  have  received  funding 
from  the  NSF  CLT  program. 

Dated:  February  20.  2003. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

|FR  Doc.  0,3^4.5,1  Filed  2-25-03;  8:45  am] 

BILUNG  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

'SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Register  at  67  FR  72981 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these       ' 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  qf  publication  in 
the  Federal  Register. 


ADDRESSES:  Written  comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (b)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725  17th  Street,  NW.,  Room 
10235,  Washington,  DC  20503,  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
ArlingtonvJ^irginia  22230  or  send  e-mail 
to  splimptc^sf.gov.  Copies  of  the 
submission  mav  be  obtained  by  calling 
(703) 292-7556. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  ^SF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  2003  and  2005 
Survey  of  Scientific  and  Engineering 
Research  Facilities. 

Type  of  Bequest:  Intent  to  seek 
approval  to  reinstate,  with  revisions,  an 
information  collection  for  three  years. 

Proposed  Project:  The  National 
Science  Foundation  Survey  of  Scientific 
and  Engineering  Research  Facilities  is  a 
Congressionally  mandated  (Pub.  L.  99- 
159),  biennial  survey  that  has  been 
conducted  since  1986.  The  survey 
collects  data  on  the  amount,  condition, 
and  costs  of  the  physical  facilities  used 
to  conduct  science  and  engineering 
research.  It  was  expected  by  Congress 
that  this  survey  would  provide  the  data 
necessary  to  describe  the  status  and 
needs  of  science  and  engineering 
research  facilities  and  to  formulate 
appropriate  solutions  to  documented 
needs.  During  the  1999  and  2001  survey 


cycles,  data  were  collected  from  a 
population  of  approximately  600 
research-performing  colleges  and 
"  universities.  This  survey  population 
was  supplemented  with  approximately 
250  nonprofit  biomedical  research 
institutions  receiving  research  support 
from  the  National  Institutes  of  Health. 
During  the  2001  cycle,  a  very  hmited 
survey  consisting  of  two  questions  was 
fielded  in  order  to  allow  the  National 
Science  Foundation  to  focus  on 
updating  and  redesigning  the  survey. 
Through  this  extensive  redesign  effort,  a 
new  section  has  been  added  to  the 
survey  requesting  information  on  the 
computing  and  networking  capacity  at 
the  surveyed  institutions,  an 
increasingly  important  part  of  the 
infrastructure  for  science  and 
engineering  research.  Other  important 
changes  include  the  deletion  of  a 
question  on  the  adequacy  of  research 
space,  the  deletion  of  the  Large 
Facilities  Follow-up  Survey,  the 
additional  collection  of  data  on 
individual  construction  projects  and  the 
addition  of  a  more  detailed  question  on 
how  research  space  is  divided  among 
laboratories,  laboratory  support  space, 
and  office  space. 

Use  of  the  Information:  Analysis  of 
the  Facilities  Survey  data  will  provide 
updated  information  on  the  status  of 
scientific  and  engineering  research 
facilities.  The  information  can  be  used 
by  Federal  policy  makers,  planners,  and 
budget  analysts  in  making  policy 
decisions,  as  well  as  by  academic 
officials,  the  scientific/engineering 
establishment,  and  state  agencies  that 
fund  universities. 

Burden  on  the  Public:  Approximately 
,     21,983  hours. 

Dated:  February  20,  2003. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer.  National  Science 
Foundation. 

[FR  Doc.  03-4454  Filed  2-25-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27;  License  No.  SNM-42] 

BWX  Technologies,  Inc.,  Lynchburg, 
VA;  Order  Modifying  License  (Effective 
Immediately) 

I 

BWX  Technologies,  bic.  (BWXT)  is 
the  holder  of  Special  Nucleai;  Material 
License  No.  SNM^2  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
70.  BWXT  is  authorized  by  their  license 


to  receive,  possess,  and  transfer 
byproduct,  source  material,  and  special 
nuclear  material  in  accordance  vdth  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  Part  70.  The  BWXT  license, 
originally  issued  on  August  22, 1956, 
was  renewed  on  October  1, 1995.  The 
license  is  due  to  expire  on  September 
30,  2005. 

n 

On  September  11,  2001,  terrorists 
Simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC. 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safegucu-ds  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measured  are  required  to  be 
implemented  by  BWXT  as  prudent, 
interim  measures  to  address  the  current 
threat  environment.  Therefore,  the 
Commission  is  imposing  interim 
requirements,  set  forth  in  Attachment 
1 1  of  this  Order,  which  supplement 
existing  regulatory  requirements,  to 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  current  threat 
environment.  These  requirements  will 
remain  in  effect  until  the  Commission 
determines  -otherwise. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1  ^  to  this  Order  may 
already  have  been  initiated  by  BWXT  in 


■  Attachment  1  contains  safeguards  information 
and  will  not  be  released  to  the  public. 

2  To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  BWXT's  possession  and  use  of 
chemicals,  such  actions  are  being  directed  on  the 
basis  of  the  potential  impact  of  such  chemicals  on 
radioactive  materials  and  activities  subject  to  NRC 
regulation. 


response  to  previously-issued 
advisories,  or  on  its  own.  It  is  also 
recognized  that  some  measures  may    • 
need  to  be  tailored  to  specifically 
accommodate  the  specific 
circumstances  and  characteristics 
existing  at  BWXT's  facility  to  achieve 
the  intended  objectives  and  avoid  any 
unforeseen  effect  on  safe  operation. 
Although  BWXT's  response  to  the 
Safeguards  and  Threat  Advisories  has 
been  adequate  to  provide  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety,  in  light  of  the 
current  threat  environment,  the 
Commission  concludes  that  the  security 
measures  must  be  embodied  in  an 
Order,  consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  BWXT  is 
implementing  prudent  measures  to 
achieve  an  adequate  level  of  protection 
to  address  the  current  threat 
environment,  Materials  License  SNM- 
42  shall  be  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  2.202  and  70.81, 1  find  that,  in 
the  circiunstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 

m 

Accordingly,  pursuant  to  Sections  53, 
63,  81,  161b,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  70,  it  is  hereby  ordered,  effective 
immediately,  that  material  license 
SNM-42  is  modified  as  follows: 

A.  BWXT  shall,  notwithstanding  the 
provisions  of  any  Commission 
regulation  to  the  contrairy,  comply  with 
the  requirements  described  in 
Attachment  1  to  this  Order.  BWXT  shall 
immediately  start  implementation  of  the 
requirements  in  Attachment  1  to  the 
Order  and  shall  complete 
implementation,  unless  otherwise 
specified  in  Attachment  1  to  this  order, 
no  later  than  August  15.  2003. 

B.  1.  BWXT  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  notify  the 
Commission,  (1)  if  it  is  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  1,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  BWXT  to  be 

*  in  violation  of  the  provisions  of  any 
Commission  regidation  or  its  license. 
The  notification  shall  provide  BWXT's 
justification  for  seeking  relief  from  or     - 
variation  of  any  specific  requirement. 
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2.  If  BWXT  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  1 
to  this  Order  would  adversely  impact 
safe  operation  of  its  facility.  BWXT  must 
notify  the  Commission,  within  twenty 
(20)  days  of  this  Order,  of  the  adverse 
safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facilities  to  address 
the  adverse  safety  condition.  If  neither 
approach  is  appropriate.  BWXT  must 
supplement  its  response  to  Condition 
Bl  of  this  Order  to  identify  the 
condition  as  a  requirement  with  which 
it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  BWXT  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  submit  to 
the  Commission,  a  schedule  for 
achieving  compliance  with  each 
requirement  described  in  Attachment  1. 

2.  BWXT  shall  report  to  the 
Commission  when  it  has  achieved  full 
compliance  with  the  requirements 
described  in  Attachment  1 . 

D.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  determines  otherwise. 

BWXT's  responses  to  Conditions  B.l, 
B.2,  C.l.  and  C.2,  above  shall  be 
submitted  in  accordance  with  10  CFR 
70.5.  In  addition.  BWXTs  submittals 
that  contain  safeguards  information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  BWXT  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202.  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 


consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
.licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  Generdl 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  NRC  Region  II, 
Sam  Nunn  Atlanta  Federal  Center  , 
Suite  23  T85,  61  Forsvth  Street,  SW. 
Atlanta,  GA  30303-3415,  and  to  BWXT 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  licensee.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  Stales  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc^ov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  With 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).:' 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202{c)(2)(i),  the 
licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 


,    '  The  raost  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(lj  and  (2).  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  29.  2002. 


In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  ft-om  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  Bth  day  of  February  2003. 

Martin ).  Virgilio, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

|FR  Doc.  03-4535  Filed  2-25-03;  8:45  am] 
BILUNG  CODE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1201 ;  License  No.  SNM- 
1168] 

In  the  Matter  of:  Framatome  Advanced 
Nuclear  Power,  Inc.,  Lynchburg,  VA; 
Order  Modifying  License  (Effective 
Immediately) 


Framatome  Advanced  Nuclear  Power, 
Inc.  Lynchburg  (Framatome  ANP 
Lynchburg)  is  the  holder  of  Special 
Nuclear  Material  License  No.  SNM  1168 
issued  by  the  U.S.  Nuclear  Regulatory 
(NRC  or  Commission]  pursuant  to  10 
CFR  part  70.  Framatome  ANP 
Lynchburg  is  authorized  by  their  license 
to  receive,  possess,  and  transfer 
byproduct,  source  material,  and  special 
nuclear  material  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  part  70.  The  Framatome 
ANP  Lynchburg  license,  originally 
issued  in  December  1969,  was  renewed 
in  September  1990.  The  license  is 
currently  being  reviewed  for  renewal 
until  2012. 

II 

On  September  1 1 ,  2001 ,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
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with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
cvu'rent  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
commvmity,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  Framatome  ANP 
Lynchburg  as  prudent,  interim  measures 
to  address  the  current  threat 
environment.  Therefore,  the 
Commission  is  imposing  interim 
requirements,  set  forth  in  Attachment 
1 1  of  this  Order,  which  supplement 
existing  regulatory  requirements,  to 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  current  threat 
environment.  These  requirements  will 
remain  in  effect  until  the  Commission 
determines  otherwise. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1  ^  to  this  Order  may 
already  have  been  initiated  by 
Framatome  ANP  Lynchburg  in  response 
to  previously-issued  advisories,  or  on  its 
own.  It  is  also  recognized  that  some 
measures  may  need  to  be  tailored  to 
specifically  accommodate  the  specific 
circumstances  and  characteristics 
existing  at  Framatome  ANP  Lynchburg's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  imforeseen 
effect  on  safe  operation. 

Although  Framatome  ANP 
Lynchburg's  response  to  the  Safeguards 
and  Threat  Advisories  has  been 
adequate  to  provide  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety,  in  light  of  the 
current  threat  environment,  the 
Commission  concludes  that  the  security 
measures  must  be  embodied  in  an 
Order,  consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assmtmce  that  Framatome  ANP 
Lynchburg  is  implementing  prudent 


'  Attachment  1  contains  safeguards  information 
and  will  not  be  released  to  the  public. 

2  To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  Framatome  ANP  Lynchburg's 
possession  and  use  of  chemicals,  such  actions  are 
t)eing  directed  on  the  basis  of  the  potential  impact 
of  such  chemicals  on  radioactive  materials  and 
activities  subject  to  NRC  regulation. 


measures  to  achieve  an  adequate  level  of 
protection  to  address  the  current  threat 
environment.  Materials  License  SNM- 
1168  shall  be  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  "Order.  In  addition,  pursuant  to 
10  CFR  2.202  and  70.81, 1  find  that,  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 

m 

Accordingly,  pursuant  to  sections  53, 
63,  81,  161b,  161i.  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  70,  It  is  hereby  ordered,  effective 
immediately,  that  Material  License 
SNM-1168  is  modified  as  follows: 

A.  Framatome  ANP  Lynchburg  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  to  the  contrary, 
comply  with  the  requirements  described 
in  Attachment  1  to  this  Order. 
Framatome  ANP  Lynchburg  shall 
immediately  start  implementation  of  the 
requirements  in  Attachment  1  to  the 
Order  and  shall  complete 
implementation,  unless  otherwise 
specified  in  Attachment  1  to  this  order, 
no  later  than  August  15,  2003. 

B.  1.  Framatome  ANP  Lynchburg 
shall,  within  twenty  (20)  days  of  the 
date  of  this  Order,  notify  the 
Commission,  (1)  if  it  is  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  1,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  Framatome 
ANP  Lynchburg  to  be  in  violatibn  of  the 
provisions  of  any  Commission 
regulation  or  its  license.  The 
notification  shall  provide  Framatome 
ANP  Lynchburg's  justification  for 
seeking  relief  from  or  variation  of  any 
specific  requirement. 

2.  If  Framatome  ANP  Lynchburg 
considers  that  implementation  of  any  of 
the  requirements  described  in 
Attachment  1  to  this  Order  would 
adversely  impact  safe  operation  of  its 
facility,  Framatome  ANP  Lynchburg 
must  notify  the  Commission,  within 
twenty  (20)  days  of  this  Order,  of  the 
adverse  safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facilities  to  address' 
the  adverse  safety  condition.  If  neither 
approach  is  appropriate,  Framatome 


ANP  Lynchburg  must  supplement  its 
response  to  Condition  Bl  of  this  Order 
to  identify  the  condition  as  a 
requirement  with  which  it  cannot 
comply,  with  attendant  justifications  as 
required  in  Condition  Bl. 

C.  1.  Framatome  ANP  Lynchburg 
shall,  within  twenty  (20)  days  of  the       "^ 
date  of  this  Order,  submit  to  the 
Commission,  a  schedule  for  achieving 
compliance  with  each  requirement 
described  in  Attachment  1 . 

2.  Framatome  ANP  Lynchburg  shall 
report  to  the  Commission  when  it  has 
achieved  full  compliemce  with  the 
requirements  described  in  Attachment 
1. 

D.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  determines  otherwise.     ' 

Framatome  ANP  Lynchburg's 
responses  to  Conditions  B.l,  B.2,  C.l, 
and  C.2,  above  shall  be  submitted  in 
accordance  with  10  CFR  70.5.  In 
addition,  Framatome  ANP  Lynchburg's 
submittals  that  contain  safeguards 
information  shall  be  properly  marked 
and  handled  in  accordance  with  10  CFR 
73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upori"  demonstration 
by  Framatome  ANP  Lynchburg  of  good 
cause. 

IV  '  . 

In  accordance  with  10  CFR  2.202.  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary'  of  the 
Commission.  U.S.  Nuclear  Regulatory 
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Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  II, 
Sam  Nunn  Atlanta  Federal  Center  , 
Suite  23  T85.  61  Forsyth  Street,  SW. 
Atlanta.  GA  30303-3415,  and  to 
Framatome  ANP  Lynchburg  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  licensee.  Because  of 
possible  disruptions  in  delivery  of  mail 
to  United  States  Government  offices,  it 
is  requested  that  answers  and  requests 
for  hearing  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714{d).3 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  HI  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  HI  shall 


J  The  most  recent  version  of  Title  1 0  of  the  C^de 
of  Federal  Regulations,  published  (anuary  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  (TR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884,  April  29.  2002. 


be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  6th  day  of  February,  2003. 

For  the  Nuclear  Regulatory  Commission: 
Martin  ).  Virgilio, 

Director'  Office.of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Dor:.  03-4533  Filed  2-25-03;  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1257;  License  No.  SNM- 
1227] 

In  the  Matter  of  Framatome  Advanced 
Nuclear  Power,  Inc.,  Richland, 
Washington;  Order  Modifying  License 
(Effective  Immediately) 

I 

Framatome  Advanced  Nuclear  Power, 
Inc.  (Framatome  ANP)  Richland  is  the 
holder  of  Special  Nuclear  Material 
License  No.  SNM  1227  issued  by  the 
U.S.  Nuclear  Regulatory  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
70.  Framatome  ANP  Richland  is 
authorized  by  their  license  to  receive, 
possess,  and  transfer  special  nuclear 
material  in  accordance  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  part  70.  The  Framatome  ANP 
Richland  license,  originally  issued  on 
December  14,  1970,  was  last  renewed -on 
November  15,  1996,  and  is  due  to  expire 
on  November  30,  2006. 

n 

On  September  1 1 ,  2001 ,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington.  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 


requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  Framatome  ANP 
Richland  as  prudent,  interim  measures 
to  address  the  current  threat 
environment.  Therefore,  the 
Commission  is  imposing  interim 
requirements,  set  forth  in  Attachment  1^ 
of  this  Order,  which  supplement 
existing  regulatory  requirements,  to 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  current  threat 
environment.  These  requirements  will 
remain  in  effect  until  the  Commission 
determines  otherwise. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1  -.  to  this  Order  may 
already  have  been  initiated  by 
Framatome  ANP  Richland  in  response 
to  previously-issued  advisories,  or  on  its 
own.  It  is  also  recognized  that  some 
measures  may  need  to  be  tailored  to 
specifically  accommodate  the  specific 
circumstances  and  characteristics 
existing  at  Framatome  ANP  Richland's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  safe  operation. 

Although  Framatome  ANP  Richland's 
response  to  the  Safeguards  and  Threat 
Advisories  has  been  adequate  to  provide 
reasonable  assurance  of  adequate 
protection  of  public  health  and  safety, 
in  light  of  the  current  threat 
environment,  the  Commission 
concludes  that  the  security  measures 
must  be  embodied  in  an  Order, 
consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  Framatome  ANP 
Richland  is  implementing  prudent 
measures  to  achieve  an  adequate  level  of 
protection  to  address  the  current  threat 
environment.  Materials  License  SNM- 
1227  shall  be  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  2.202  and  70.81. 1  find  that,  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 


'  Attachment  1  contains  safeguards  information 
and  will  not'be  released  to  the  public. 

'  To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  Framatome  ANP  Richland's 
possession  and  use  of  chemicals,  such  actions  are 
being  directed  on  the  tiasis  pf  the  potential  impact 
of  such  chernicals  on  radioactive  materials  and 
activities  subject  to  NRC  regulation. 
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Accordingly,  pursuant  to  sections  53. 
63.  81.  161b.  161i.  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  70,  if  IS  hereby  ordered,  effective 
immediately,  that  Material  License 
SNM-1227  is  modified  as  follows: 

A.  Framatome  ANP  Richland  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  to  the  contrary, 
comply  with  the  requirements  described 
in  Attachment  1  to  this  Order. 
Framatome  ANP  Richland  shall 
immediately  start  implementation  of  the 
requirements  in  Attachment  1  to  the 
Order  and  shall  complete 
implementation,  imless  otherwise 
specified  in  Attachment  1  to  this  order, 
no  later  than  August  15.  2003. 

B.  1.  Framatome  ANP  Richland  shall, 
within  20  days  of  the  date  of  this  Order, 
notify  the  Commission,  (1)  if  it  is  unable 
to  comply  with  any  of  the  requirements 
described  in  Attachment  1,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  Framatome 
ANP  Richland  to  be  in  violation  of  the 
provisions  of  any  Conmiission 
regulation  or  its  license.  The 
notification  shall  provide  Framatome 
ANP  Richland's  justification  for  seeking 
relief  from  or  variation  of  any  specific 
requirement. 

2.  If  Framatome  ANP  Richland 
considers  that  implementation  of  any  of 
the  requirements  described  in 
Attaclunent  1  to  this  Order  would 
adversely  impact  safe  operation  of  its 
facility,  Framatome  ANP  Richland  must 
notify  the  Commission,  within  20  days 
of  this  Order,  of  the  adverse  safety 
impact,  the  basis  for  its  determination 
that  the  requirement  has  an  adverse 
safety  impact,  and  either  a  proposal  for 
achieving  the  same  objectives  specified 
in  the  Attachment  1  requirement  in 
question,  or  a  schedule  for  modifying 
the  facilities  to  address  the  adverse 
safety  condition.  If  neither  approach  is 
appropriate,  Framatome  ANP  Richland 
must  supplement  its  response  to 
Condition  Bl  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 

Bl. 

C.  1.  Framatome  ANP  Richland  shall, 
within  20  days  of  the  date  of  this  Order, 
submit  to  the  Commission,  a  schedule 
for  achieving  compliance  with  each 
requirement  described  in  Attachment  1 . 

2.  Framatome  ANP  Richland  shall 
report  to  the  Commission  when  it  has 


achieved  full  compliance  with  the 
requirements  described  in  Attachment 

1. 

D.  Notwrithstanding  any  provision  of 
the  Conunission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  determines  otherwise. 

Framatome  ANP  Richland's  responses 
to  Conditions  B.l,  B.2,  C.l,  and  C.2, 
above  shall  be  submitted  in  accordance 
with  10  CFR  70.5.  In  addition, 
Framatome  ANP  Richland's  submittals 
that  contain  safeguards  information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  Framatome  ANP  Richland  of  good 
cause. 

IV 

In  accordance  with  10  CFR  2.202,  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulator\' 
Commission,  Washington.  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary. 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nucleai-  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nudear  Material 
Safety  and  Safeguards,  and  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement,  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  IV, 
61 1  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  TX  76011-8064,  and  to 
Framatome  ANP  Richland  if  the  answer 
or  hearing  request  is  by  a  person  other 


than  Framatome  ANP  Richland.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMaiICenter@nrc.gov. 

If  a  person  other  than  the  licensee 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  maimer  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d).3 

If  a  hearing  is  requested  by 
Framatome  ANP  Richland  or  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Framatome  ANP  Richland  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
to  set  aside  the  immediate  effectiveness 
of  the  Order  on  the  ground  that  the 
Order,  including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
section  III  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  this  6th  day  of  February,  2003. 

For  the  Nucloar  Regulator>'  Commission. 
Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safely 
and  Safeguards^. 
[FR  Dot:.  U3-4534  Filed  2-25-03;  8:4.5  ami 

BILLING  CODE  759tM)1-l» 
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of  Federal  Regulations,  published  lanuarv  1.  20(12. 
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2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1113;  License  No.  SNM- 
1097] 

Global  Nuclear  Fuel — Americas,  LLC, 
Wilmington,  NC;  Order  Modifying 
License  (Effective  Immediately) 

I 

Global  Nuclear  Fuel — Americas,  LLC 
(Global  Nuclear)  is  the  holder  of  Special 
Nuclear  Material  License  No.  SNM  1097 
issued  by  the  U.S.  Nuclear  Regulatory 
(NRC  or  Commission)  pursuant  to  10 
CFR  Part  70.  Global  Nuclear  is 
authorized  by  their  license  to  receive, 
possess,  and  transfer  special  nuclear 
material  in  accordance  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  Pari  70.  The  Global  Nuclear 
license,  originally  issued  in  January 
1969,  was  last  renewed  in  June  1997, 
and  due  to  expire  in  June  2007. 

n 

On  September  1 1 ,  2001 ,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
,  with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  Global  Nuclear  as 
prudent,  interim  measures  to  address 
the  current  threat  environment. 
Therefore,  the  Commission  is  imposing 
interim  requirements,  set  forth  in 
Attachment  1  '  of  this  Order,  which 
supplement  existing  regulatory 
requirements,  to  provide  the 
Commission  with  reasonable  assurance 
that  the  public  health  and  safety  and 


common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  environment.  These  requirements 
will  remain  in  effect  until  the 
Commission  determines  otherwise. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1  ^  to  this  Order  may 
already  have  been  initiated  by  Global 
Nuclear  in  response  to  previously- 
issued  advisories,  or  on  its  own.  It  is 
also  recognized  that  some  measures  may 
need  to  be  tailored  to  specifically 
accommodate  the  specific 
circumstances  and  characteristics 
existing  at  Global  Nuclear's  facility  to 
achieve  the  intended  objectives  and 
avoid  any  unforeseen  effect  on  safe 
operation. 

Although  Global  Nuclear's  response 
to  the  Safeguards  and  Threat  Advisories 
has  been  adequate  to  provide  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety,  in  light  of  the 
current  threat  environment,  the 
Commission  concludes  that  the  security 
measures  must  be  embodied  in  an 
Order,  consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  Global  Nuclear  is 
implementing  prudent  measures  to 
achieve  an  adequate  level  of  protection 
to  address  the  current  threat 
environment.  Materials  License  SNM- 
1097  shall  be  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  2.202  and  70.81.  I  find  that,  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 

Ill 

Accordingly,  pursuant  to  Sections  53, 
63,  81,  161b,  "l61i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  70,  it  is  hereby  ordered,  effective 
immediately,  that  material  license 
SNM-1097  is  modified  as  follows: 

A.  Global  Nuclear  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  to  the  contrar\', 
comply  with  the  requirements  described 
in  Attachment  1  to  this  Order.  Global 
Nuclear  shall  immediately  start 
implementation  of  the  requirements  in 
Attachment  1  to  the  Order  and  shall 
complete  implementation,  unless 


'  AltHchinunI  1  contHins  siifRguards  inrormalion 
iiiid  will  not  be  mleased  In  the  public. 


-To  the  KXlont  that  s|)«<.iru:  mi!H<>iires'iduntifled 
ill  AltachintMit  I  to  Ihi;,  Order  rn^iiire  ai:tion.s 
|)(!rtHiniiif{  to  (ilnbal  Nurlear's  [Hissession  •iiid  use 
of  i.hi^mii  uls.  such  actions  are  being  direc  ted  on  the 
basis  of  the  pott.'niial  impact  of  siuh  chemicals  on 
radioactive  materials  and  activities  subject  to  NKC 
rei^iilation. 


otherwise  specified  in  Attachment  1  to 
this  order,  no  later  than  August  15, 
2003. 

B.  1.  Global  Nuclear  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  notify  the  Commission,  (1)  if  it  is 
unable  to  comply  with  any  of  the 
requirements  described  in  Attachment 
1,  (2)  if  compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  Global 
Nuclear  to  be  in  violation  of  the 
provisions  of  any  Commission 
regulation  or  its  license.  The 
notification  shall  provide  Global 
Nuclear's  justification  for  seeking  relief 
from  or  variation  of  any  specific 
requirement. 

2.  If  Global  Nuclear  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  1 
to  this  Order  would  adversely  impact 
safe  operation  of  its  facility.  Global 
Nuclear  must  notify  the  Commission, 
within  twenty  (20)  days  of  this  Order,  of 
the  adverse  safety  impact,  the  basis  for 
its  determination  that  the  requirement 
has  an  adverse  safety  impact,  and  either 
a  proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facilities  to  address 
the  adverse  safety  condition.  If  neither 
approach  is  appropriate.  Global  Nuclear 
must  supplement  its  response  to 
Condition  Bl  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  Global  Nuclear  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  submit  to  the  Commission,  a 
schedule  for  achieving  compliance  with 
each  requirement  described  in 
Attachment  1. 

2.  Global  Nuclear  shall  report  to  the 
Commission  when  it  has  achieved  full 
compliance  with  the  requirements 
described  in  Attachment  1. 

D.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  determines  otherwise. 

Global  Nuclear's  responses  to 
Conditions  Bl,  B.2.  C.l,  and  C.2,  above 
shall  be  submitted  in  accordance  with 
10  CFR  §  70.5.  In  addition.  Global 
Nuclear's  submittals  that  contain 
safeguards  information  shall  be  properly 
marked  and  handled  in  accordance  with 
10CFR^73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
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above  conditions  upon  demonstration 
by  Global  Nuclear  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202,  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement,  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  II, 
Sam  Nunn  Atlanta  Federal  Center,  Suite 
23  T85,  61  Forsyth  Street,  SW.,  Atlanta, 
GA  30303-3415,  and  to  Global  Nuclear 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  licensee.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
3P1-41 5-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCentex@nrc.gov.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shalf  address  the  criteria  set 
forthinl0CFR2.714{d}.3 


If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
thp  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Piu-suant  to  10  CFR  2.202(c)(2)(i),  the 
licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answe*  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  this  6th  day  of  Februaiy,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Martin  ).  Virgilio. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[PR  Doc.  03-4536  Filed  2-25-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8857] 

Notice  of  Amendment  Request  for 
Proposed  Operation  of  the  Gas  Hills 
Project  In  situ  Leach  Uranium 
Recovery  Facility,  Freemont  and 
Natrona  Counties,  WY,  and 
Opportunity  To  Provide  Comments  and 
To  Request  a  Hearing 

I.  Introduction 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  June  24, 1998.  a  license 
amendment  application  from  Power 
Resources,  Inc.  (PRI),  requesting  an 
amendment  to  Source  Materials  License 
SUA-1511  for  the  Highland  Uranium 
Project  to  allow  the  operation  of  an  in 


3  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002, 


inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884,  April  29,  2002. 


situ  leach  (ISL)  uranium  recovery 
facility  at  lihe  Gas  Hills  Project  site.  In 
order  to  support  the  staffs  detailed 
technical  review  of  the  license 
amendment  application,  the  staff 
requested  additional  information  from 
PR]  in  letters  dated  May  21 ,  1999,  and 
July  15,  1999.  In  response  to  staff 
requests  for  additional  information,  PRI 
supplemented  and  revised  the  license 
amendment  application  in  letters  dated 
September  24,  1999,  Novemtier  11, 
1999,  and  May  3,  2002. 

The  Highland  Uranium  Project  is  an 
existing  licensed  (Source  Materials 
License  SUA-1511)  ISL  uranium 
recovery  facility  located  in  central 
Converse  County,  Wyoming, 
approximately  24  miles  northeast  of 
Glenrock.  Source  Materials  License 
SUA-1511  for  the  commercial  operation 
of  the  Highland  Uranium  Project  was 
issued  on  July  1,  1987.  The  planned  Gas 
Hills  Project  covers  approximately  8500 
acres  where  PRI  proposes  to  operate  the 
Gas  Hills  Project  as  a  satellite  uranium 
recovery  facility  to  the  Highland 
Uranium  Project  facility.  As  a  satellite 
facility',  only  well-field,  ion  exchange, 
and  water  treatment  facilities  would  be 
constructed  and  operated  at  the  Gas 
Hills  Project  to  support  uranium 
recovery  activities.  During  process 
operations,  uranium  will  be  leached 
from  identified  subsurface  ore  bodies  by 
circulating  local  groundwater  fortified 
with  chemicals  through  the  mineraliz^d 
zones.  The  dissolved  uranium  will  be 
extracted  from  the  uranium-bearing 
solution  at  a  surface  ion  exchange 
facility  at  the  Gas  Hills  Project.  Then., 
the  uranium-laden  ion  exchange  resin 
will  be  transported  by  truck  from  the 
Gas  Hills  Project  site  to  the  Highland 
Uranium  Project  site  for  final  processing 
of  the  uranium  into  "yellowcake" 
(U?Os).  The  travel  distance  by  road 
between  the  Gas  Hills  Project  and  the 
Highland  Uranium  Project  is 
approximately  140  miles.  Water 
treatment  facilities,  including 
evaporation  ponds,  will  be  provided  at 
the  Gas  Hills  Project  for  treatment  of 
wastes  from  process  operations  and 
subsequent  well-field  groundwater 
restoration  activities. 

PRI  intends  to  extract  sufficient 
uranium  from  the  Gas  Hills  Project  to 
yield  as  much  as  2.5  million  poimds  of 
yellowcake  per  year  over  a  production 
period  of  twenty  years  or  longer.  When 
the  recovery, of  uranium  from  the  Gas 
Hills  Project  well-fields  reaches  its 
economic  limit,  ISL  operations  will 
cease  and  groundwater  restoration  in 
the  affected  well-fields  will  begin.  In 
this  regard,  it  is  PRI's  intent  to  return 
the  affected  groundwater  to  baseline 
(pre-mining)  conditions  or  acceptable 
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water  quality  based  on  class  of  use. 
When  groundwater  restoration  is 
complete  in  all  the  affected  well-fields, 
all  of  the  surface  equipment,  buildings, 
and  structures  will  be  decommissioned 
and  all  disturbed  areas  will  be 
reclaimed.  PRI's  goal  in  this  process  will 
be  to  return  the  disturbed  areas  of  the 
Gas  Hills  Project  to  their  original  or 
baseline  conditions  to  the  extent 
practical.  Radioactive  solid  wastes  and 
contaminated  materials  generated 
during  process  operations  and  resulting 
from  decommissioning  and  reclamation 
activities  will  be  disposed  of  at  an  NRC 
licensed  disposal  facility. 

II.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  license 
amendment  request,  and  will  accept 
comments  concerning  this  action  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register.  The  comments 
may  be  provided  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  MD  20852,  from  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays. 

III.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  an  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings'  of  NRC's  rules  and  practice 
for  domestic  licensing  proceedings  in  10 
CFR  Part  2.  Pursuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with 
§  2.1205(d].  A  request  for  a  hearing  must 
be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
fded  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North.  11555  Rockville 

,Pike.  Rockville.  MD  20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nucledr  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 


continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
hearingdocket@nrc.eov. 

In  accordance  with  10  CFR  2.1205(0, 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Power  Resources. 
Inc..  Highland  Uranium  Project,  P.O. 
Box  1210,  Glenrock,  Wyoming  82637, 
Attention:  William  F.  Kearney;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
of  continuing  disruptions  in  the 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  also  transmitted 
to  the  Office  of  the  General  Counsel, 
either  by  means  of  facsimile 
transmission  to  301-415-3725.  or  by  e- 
mail  to  OGCMailCenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

IV.  Further  Information 

The  application  for  the  license 
amendment,  and  the  supporting 
supplements  and  revisions  to  the 
application,  are  available  for  inspection 
at  NRC's  Public  Electronic  Reading 
Room  at  http://www.nrc.gov/reading- 
rm/adatns.html  [ADAMS  Accession 
Numbers  ML030310553,  ML023640347. 
ML993300211.  and  ML0213401871. 
Documents  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11 555  Rockville  Pike, 
Rockville,  MD  20852.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Rick  Weller,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 


Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33.  Washington.  DC  20555- 
0001.  Telephone:  (301)  415-7287;  Fax: 
(301)415-5390. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  February.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen. 

Chief,  Fuel  dycle  Facilities  Brancii.  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  03-4.=)38  Filed  2-25-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1151;  License  No.  SNM- 
1107] 

Westinghouse  Electric  Company  LLC, 
Columbia,  SC;  Order  Modifying 
License  (Effective  Immediately) 

I 

Westinghouse  Electric  Company. 
L.L.C.  (Westinghouse-Columbia)  is  the 
holder  of  Special  Nuclear  Material 
License  No.  SNM-1107  issued  by  the 
U.S.  Nuclear  Regulatory  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
70.  Westinghouse-Columbia  is 
authorized  by  their  license  to  receive, 
possess,  and  transfer  special  nuclear 
material  in  accordance  with  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  10 
CFR  Part  70.  The  original  license  was 
issued  September  3,  1969.  The  present 
license  was  issued  in  November  1995 
and  expires  in  November  .2005. 

n 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY.  and  Washington.  DC. 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a  . 
number  ofSafeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security     # 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 


requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  Westinghouse- 
Columbia  as  prudent,  interim  measures 
to  address  the  current  threat 
environment.  Therefore,  the 
Commission  is  imposing  interim 
.  requirements,  set  forth  in  Attachment  1' 
of  this  Order,  which  supplement 
existing  regulatory  requirements,,  to 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  cmrent  threat 
environment.  These  requirements  will 
remain  in  effect  xmtil  the  Commission 
determines  otherwise. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1^  to  this  Order  may  already 
have  been  initiated  by  Westinghouse- 
Columbia  in  response  to  previously- 
issued  advisories,  or  on  its  own.  It  is 
also  recognized  that  some  measures  may 
need  to  be  tailored  to  specifically 
accommodate  the  specific 
circumstances  and  characteristics 
existing  at  Westinghouse-Colimibia's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  safe  operation. 

Although  Westinghouse-Columbia's 
response  to  the  Safeguards  and  Threat 
Advisories  has  been  adequate  to  provide 
reasonable  assurance  of  adequate 
protection  of  public  health  and  safety, 
in  light  of  the  current  threat 
environment,  the  Commission 
concludes  that  the  security  measures 
must  be  embodied  in  an  Order, 
consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  Westinghouse- 
Columbia  is  implementing  prudent 
measures  to  achieve  an  adequate  level  of 
protection  to  address  the  current  threat 
environment.  Materials  License  SNM- 
1107  shall  be  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  2.202  and  70.81, 1  find  that,  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 


1  Attachment  1  contains  safeguards  information 
and  will  not  be  released  to  the  public. 

2  To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  Westinghouse-Columbia's  possession 
and  use  of  chemicals,  such  actions  aris  being 
directed  on  the  basis  of  the  potential  impact  of  sueh 
chemicals  on  radioactive  materials  and  activities 
subiect  to  NRC  regulation. 


m 

Accordingly,  pursuant  to  Sections  53, 
63,  81, 161b.  161i,  161o.  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  76,  it  is  hereby  ordered,  effective 
immediately,  that  material  license 
SNM-1 1 07  is  modified  as  follows: 

A.  Westinghouse-Coliunbia  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  to  the  contrary, 
comply  with  the  requirements  described 
in  Attachment  1  to  this  Order. 
Westinghouse-Columbia  shall 
immediately  start  implementation  of  the 
requirements  in  Attachment  1  to  the 
Order  and  shall  complete 
implementation,  unless  otherwise 
specified  in  Attachment  1  to  this  order, 
no  later  than  August  15,  2003. 

B.  1.  Westinghouse-Coliunbia  shall, 
within  twenty  (20)  days  of  the  date  of 
this  Order,  notify  the  Commission,  (1)  if 
it  is  unable  to  comply  with  any  of  the 
requirements  described  in  Attachment 

1 ,  (2)  if  compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circiunstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause 
Westinghouse-Columbia  to  be  in 
violation  of  the  provisions  of  any 
Commission  regidation  or  its  license. 
The  notification  shall  provide 
Westinghouse-Columbia's  justification 
for  seeking  relief  from  or  variation  of 
any  specific  requirement. 

2.  If  Westinghouse-Coliunbia 
considers  that  implementation  of  any  of 
the  requirements  described  in  V. 

Attachment  1  to  this  Order  would 
adversely  impact  safe  operation  of  its 
facility,  Westinghouse-Columbia  must 
notify  the  Commission,  within  twenty 
(20)  days  of  this  Order,  of  the  adverse 
safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
Jor  modifying  the  facilities  to  address 
the  adverse  safety  condition.  If  neither 
approach  is  appropriate,  Westinghouse- 
,  Columbia  must  supplement  its  response 
to  Condition  Bl  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  Westinghouse-Columbia  shall, 
within  twenty  (20)  days  of  the  date  of 
this  Order,  submit  to  the  Commission,  a 
schedule  for  achieving  compliance  with 
each  requirement  described  in 
Attachment  1.  , 


2.  Westinghouse-Columbia  shall 
report  to  the  Commission  when  it  has 
achieved  full  compliance  with  the 
requirements  described  in  Attachment 
1. 

D.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  determines  otherwise. 

Westinghouse-Columbia's  responses 
to  Conditions  B.l,  B.2,  C.l,  and  C.2, 
above  shall  be  submitted  in  accordance 
with  10  CFR  70.5.  In  addition, 
Westinghouse-Columbia's  submittals 
that  contain  safeguards  information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  Westinghouse-Columbia  of  good 
cause. 

IV 

to  accordance  with  10  CFR  2.202,  the 
licensee  must,  and  any  other  person 
.  adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatoryt^ommission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  II, 
Sam  Nunn  Atlanta  Federal  Center,  Suite 
23  T85,  61  Forsyth  Street,  SW.  Atlanta, 
GA  30303-3415.  and  to  Westinghouse- 
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Columbia  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
licensee.  Because  of  possible 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  If  a 
person  other  than  the  licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). ' 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202{c)(2)(i),  the 
licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  6th  day  of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 

Martin  ).  Virgilio, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  03^5.17  Filed  2-2.'>-G3;  8:45  ami 

BILLING  CODE  7S90-01-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1  p.m.,  Monday, 

March  3,  2003;  8:3a a.m.,  Tuesday, 

March  4.  2003. 

PLACE:  Washington,  DC,  at  U.S.  Postal 

Service  Headquarte)-s,  475  L'Enfant 

Plaza,  SW.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  March  3—1  p.m.  (Closed); 

March  4—8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  March  3 — 1  p.m.  (Closed) 

1 .  Financial  Performance. 

2.  Postal  Rate  Commission  Filing  for 
Customized  Marketmail. 

3.  Rate  Case  Planning. 

4.  Strategic  Planning. 

5.  Personnel  Matters  and  Compensation 
Issues. 

Tuesday,  March  4 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
February  3-4,  2003. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Consumer  Protection. 

4.  Update  on  usps.com  Website. 

5.  Price  of  Domestic  Violence 
Semipostal  Stamp. 

6.  Overview  of  2003  Stamp  Program. 

7.  Tentative  Agenda  for  the  March  31- 
April  1,  2003,  meeting  in  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  lohnstone.  Secretary  of  the 
Board,  U.S. 'Postal  Service,  475  L'Enfant 
Pl^a.  SW..  Washington,  DC  20260- 
IdDO.  Telephone  (202)  268-4800. 

William  T.  (ohnslone. 

Secretary. 

|FR  Doc.  03-4692  Filed  2-24-03;  3:16  pm) 

BILLING  COOE  7710-12-M 


'The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (dHl)  and  (2),  regarding 
petitions  toinfervene  and  contentions.  For  the 
complete,  corrected  text  of  10  C:FR  2.714(d),  please 
see  67  FR  20884,  April  29.  2002 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-25940;  File  No.  8t2-12844] 

Eaton  Vance  Variable  Trust,  et  al.; 
Notice  of  Application 

February  20,  2003. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  (the  "1940  Act"),  for  an 
exemption  from  the  provisions  of 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act,  and  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15),  thereunder. 


APPUCANTS:  Eaton  Vance  Variable  Trust 
(the  "Trust")  and  Eaton  Vance 
Management  (together  with  any 
successor,  "EVM"),  OrbiMed  Advisors, 
LLC,  and  Lloyd  George  Investment 
Management  (Bermuda)  Limited. 
SUMMARY:  Applicants  and  certain  life 
insurance  companies  and  their  separate 
accounts  that  currently  invest  or  may 
hereafter  invest  in  the  Trust  (and,  to  the 
extent  necessary,  any  investment 
adviser,  principal  underwriter  and 
depositor  of  such  an  account)  seek 
exemptive  relief  from  the  provisions  of 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act.  and  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trust 
and  shares  of  any  other  investment 
company  or  portfolio  that  is  designed  to 
fund  insurance  products  and  for  which 
EVM,  OrbiMed,  Lloyd  George  or  any  of 
their  affiliates  may  serve  in  the  future  as 
investment  adviser,  manager,  principal 
underwriter,  sponsor,  or  administrator 
("Future  Trusts")  (the  Trust,  together 
with  Future  Trusts,  are  the  "Trusts")  to 
l)e  sold  to  and  held  by:  (i)  Separate 
accounts  funding  variable  annuity  and 
variable  life  insurance  contracts 
(collectively  referred  to  herein  as 
"Variable  Contracts")  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  (ii)  qualified  pension  and 
retirement  plans  ("Qualified  Plans") 
outside  of  the  separate  account  context; 
(iii)  separate  accoimts  that  are  not 
registered  as  investment  companies 
under  the  1940  Act  pursuant  to 
exemptions  from  registration  under 
section  3(c)  of  the  1940  Act;  (iv)  EVM 
or  certain  related  corporations 
(collectively  "EVM");  and  (v)  any  other 
person  permitted  to  hold  shares  of  the 
Trusts  pursuant  to  Treasury  Regulation 
1.817-5  ("General  Accounts"), 
including  the  general  account  of  any  life 
'insurance  company  whose  separate 
account  holds,  or  will  hold,  shares  of 
the  Trusts  or  certain  related 
corporations. 

nUNG  DATES:  The  application  was  filed 
on  June  28,  2002,  and  amended  and 
restated  on  December  18,  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  17,  2003,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
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of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,'  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609. 
Applicants,  c/o  Kirkpatrick  &  Lockhart, 
LLP,  1800  Massachusetts  Ave.,  NW., 
Washington,  DC,  20036,  Attention: 
Diane  E.  Ambler,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Young,  Senior  Coimsel,  or 
Loma  J.  MacLeod,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  Tel:  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  'The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,. Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  is  registered  with  the 
Commission  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Massachusetts 
Business  Trust.  EVM,  OrbiMed  and 
Lloyd  George  are  registered  with  the 
Commission  as  investment  advisers 
under  the  Investment  Advisers  Act  of 
1940,  as  amended,  and  serve  as  the 
investment  advisers  to  the  Trust.  The 
Trust  currently  consists  of,  and  offers 
shares  of  beneficial  interest  ("shares") 
representing  interests  in  four  separate 
investment  portfolios:  Eaton  Vance  VT 
Floating-Rate  Income  Fund.  Eaton 
Vance  VT  Income  Fund  of  Boston,  Eaton 
Vance  VT  Information  Age  Fund,  and 
Eaton  Vance  VT  Worldwide  Health 
Sciences  Fund  (each,  a  "Portfolio,"  and 
collectively,  the  "Portfolios").  EVM 
serves  as  investment  adviser  to  Eaton 
Vance  VT  Floating-Rate  Income  Fund, 
Eaton  Vance  VT  Income  Fund  of  Boston, 
Eaton  Vance  VT  Information  Age  Fund. 
OrbiMed  serves  as  investment  adviser  to 
Eaton  Vance  VT  Worldwide  Health 
Sciences  Fund.  Lloyd  George  serves  as 
co-investment  adviser,  along  with  EVM, 
to  Eaton  Vance  VT  Information  Age 
Fund.  The  Trust  or  any  Future  Trusts 
may  offer  one  or  more  additional 
investment  portfolios  in  the  future  (also 
referred  to  as  "Portfolios"). 

2.  Shares  of  the  Portfolios  will  be 
offered  to  separate  accounts  of  affiliated 
and  unaffiliated  insurance  companies 
(each,  a  "Participating  Insurance 
Company")  to  serve  as  investment 
vehicles  to  fund  Variable  Contracts  (as 
hereinafter  defined).  These  separate 
accounts  either  will  be  registered  as 


investment  companies  under  the  1940 
Act  or  will  be  exempt  from  such 
registration  pursuant  to  exemptions 
from  registration  imder  section  3(c)  of 
the  1940  Act  (individually,  a  "Separate 
Account"  and  collectively,  the 
"Separate  Accounts").  Shares  of  the 
Portfolios  may  also  be  offered  to 
Qualified  Plans,  EVM  or  certain  related 
corporations  (collectively  "EVM"),  and 
any  other  person  permitted  to  hold 
shares  of  the  Trusts  pursuant  to 
Treasury  Regulation  1.817-5  ("General 
Accounts"),  including  the  general 
account  of  any  life  insurance  company 
whose  separate  account  holds,  or  will 
hold,  shares  of  the  Trusts  or  certain 
related  corporations. 

3.  The  Participating  Insurance 
Companies  at  the  time  of  their 
investment  in  the  Trusts  either  have  or 
will  establish  their  own  Separate 
Accounts  and  design  their  owm  Variable 
Contracts.  Each  Participating  Insurance 
Company  has  or  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  imder  both  State  and 
Federal  law.  Each  Participating 
Insurance  Company,  on  behalf  of  its 
Separate  Accounts,  has  or  will  enter 
into  an  agreement  with  the  Trusts 
concerning  such  Participating  Insurance 
Company's  participation  in  the 
Portfolios.  The  role  of  the  Trusts  under 
this  agreement,  insofar  as  the  Federal 
securities  laws  are  applicable,  will 
consist  of,  among  other  things,  offering 
shares  of  the  Portfolios  to  the 
participating  Separate  Accoimts  and 
complying  with  any  conditions  that  the 
Commission  may  impose  upon  granting 
the  order  requested  herein. 

Applicants' Legal  Analysis 

1.  Applicants  and  certain  life 
insiurance  companies  and  their  Separate 
Accounts  that  currently  invest  or  may 
hereafter  invest  in  the  Trust  (and,  to  the 
extent  necessary,  any  investment 
adviser,  principal  underwriter  and 
depositor  of  such  an  account)  seek 
exemptive  relief  from  the  provisions  of 
sections  9(a),  13(a).  15(a)  and  15(b)  of 
the  1940  Act,  and  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the 
Portfolios  and  shares  of  any  Future 
Trusts  to  be  sold  to  and  held  by:  (i) 
Separate  accounts  funding  Variable 
Contracts  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies; 
(ii)  QuaUfied  Plans  outside  of  the 
'separate  account  context;  (iii)  separate 
accoimts  that  are  not  registered  as 
investment  companies  under  the  1940 
Act  pursuant  to  exemptions  from 
registration  under  section  3(c)  of  the 
1940  Act;  (iv)  EVM  or  certain  related 
corporations  (collectively  "EVM");  and 


(v)  any  General  Accounts,  including  the 
general  account  of  any  life  insurance 
company  whose  separate  account  holds, 
or  will  hold,  shares  of  the  Trusts  or 
certain  related  corporations. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  as  a  unit 
investment  trust  ("UTT")  under  the  1940 
Act,  rule  6e-2(b){15)  provides  partial 
exemptions  from  sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  Section 
9(a)(2)  of  the  1940  Act  makes  it 
unlawful  for  any  company  to  serve  as  an 
investment  adviser  or  principal 
underwriter  of  any  UTT,  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)(1)  or  (2)  of  the  1940  Act.  Sections 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
have  been  deemed  by  the  Commission 
to  require  ^'pass-through"  voting  with 
respect  to  an  underlying  investment 
company's  shares.  Rule  6e-2(b)(15) 
provides  these  exemptions  apply  only 
where  all  of  the  assets  of  the  UIT  are 
shares  of  management  investment 
companies  "which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance 
company."  Therefore,  the  relief  granted 
by  rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity 
separate  account  or  flexible  premium 
variable  life  insurance  separate  account 
of  the  same  company  or  any  other 
affiliated  insurance  company.  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
vehicle  for  both  variable  aimuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  "mixed 
funding." 

3.  The  relief  granted  by  rule  6e- 
2(b)(15)  also  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  vehicle  for 
variable  annuity  and/or  variable  life 
insurance  separate  accounts  of 
unaffiliated  life  insurance  companies  is 
referred  to  herein  as  "shared  funding." 

4.  The  relief  under  rule  6e-2(b)(15)  is 
available  only  where  shares  are  offered 
exclusively  to  variable  life  insurance 
separate  accounts  of  a  life  insurer  or  any 
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affiliated  life  insurance  company, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Portfolios  are  also  to 
be  sold  to  Qualified  Plans  or  other 
eligible  holders  of  shares,  as  described 
above.  Applicants  note  that  if  shares  of 
the  Portfolios  are  sold  only  to  Qualified 
Plans,  exemptive  relief  under  rule  6e-2 
would  not  be  necessary.  The  relief 
provided  for  under  this  section  does  not 
relate  to  Qualified  Plans  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  QualiHed  Plans.  The 
use  of  a  common  management 
investment  company  as  the  underlying 
investment  vehicle  for  variable  annuity 
and  variable  life  separate  accounts  of 
affiliated  and  unaffiliated  insurance 
companies,  and  for  Qoalified  Plans,  is 
referred  to  herein  as  "extended  mixed 
and  shared  funding." 

5.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UlT,  rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  1940  Act, 
The  exemptions  granted  by  rule  6e- 
.l(T)(b)(15)  are  available  only  where  all 
the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  that  offer  to  sell  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  companies,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  or 
which  offer  their  shares  to  any  such  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account."  Therefore,  rule 
6e-3(T)(b)(15)  permits  mixed  funding 
but  does  not  permit  shared  funding. 

6.  The  relief  under  rule  6e-3(T)  is 
available  only  where  shares  are  offered 
exclusively  to  variable  life  insurance 
separate  accounts  of  a  life  insurer  or  any 
affiliated  life  insurance  company,  and 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Portfolios  are  also  to 
be  sold  to  Qualified  Plans  or  other 
eligible  holders  of  shares  as  described 
above.  Applicants  note  that  if  shares  of 
the  Portfolios  were  sold  only  to 
Qualified  Plans,  exemptive  relief  under 
rule  6e-3(T)(b)(15)  would  not  be 
necessary.  The  relief  provided  for  under 
this  section  does  not  relate  to  Qualified 
Plans  or  to  a  registered  investment 
company's  ability  to  sell  its  shares  to 
Qualified  Plans. 

7.  Applicants  maintain,  as  discussed 
below,  that  there  is  no  policy  reason  for 


the  sale  of  the  Portfolios'  shares  to 
Qualified  Plans,  to  EVM,  to  OrbiMed, 
Lloyd  George  or  General  Accounts  to 
result  in  a  prohibition  against,  or 
otherwise  limit,  a  Peirticipating 
Insurance  Company  from  relying  on  the 
relief  previded  by  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15).  However,  because  the 
relief  under  rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  is  available  only  when  shares 
are  offered  exclusively  to  separate 
accounts,  additional  exemptive  relief 
may  be  necessary  if  the  shares  of  the 
Portfolios  are  also  to  be  sold  to 
Qualified  Plans,  EVM,  OrbiMed.  Lloyd 
George,  or  General  Accounts. 
Applicants  therefore  request  relief  in 
order  to  have  the  Participating 
Insurance  Companies  enjoy  the  benefits 
of  the  relief  granted  in  rules  6e-2(b)(15) 
and  6e-3(T)(b)(15).  Applicants  note  that 
if  the  Portfolios'  shares  were  to  be  sold 
only  to  Qualified  Plans,  EVM,  OrbiMed. 
Lloyd  George,  or  General  Accounts  and/ 
or  separate  accounts  funding  variable 
annuity  contracts,  exemptive  relief 
under  rule  6e-2  and  rule  6e-3(T)  would 
be  unnecessary.  The  relief  provided  for 
under  rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  does  not  relate  to  Qualified 
Plans.  EVM.  OrbiMed,  Lloyd  George,  or 
General  Accounts,  or  to  a  registered 
investment  company's  ability  to  sell  its 
shares  to  such  purchasers. 

8.  Applicants  also  note  that  the 
promulgation  of  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Regulations  that  made  it  possible  for 
shares  of  an  investment  company 
portfolio  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  portfolio  also 
to  be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Variable  Contracts.  Thus,  the 
sale  of  shares  of  the  same  portfolio  to 
both  separate  accounts  and  Qualified 
Plans  was  not  contemplated  at  the  time 
of  the  adoption  of  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

9.  Consistent  with  the  Commission's 
authority  under  section  6(c)  of  the  1940 
Act  to  grant  exemptive  orders  to  a  class 
or  classes  of  persons  and  transactions, 
this  application  requests  relief  for  the 
class  consisting  of  insurers  and  Separate 
Accounts  that  will  invest  in  the 
Portfolios,  and  to  the  extent  necessary, 
investment  advisers,  principal 
underwriters  and  depositors  of  such 
accounts. 

10.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 


enumerated  in  sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii)  and  rules 
6e-3(T)(b)(15)(i)  and  (ii)  under  the  1940 
Act  provide  exemptions  from  section 
9(a)  under  certain  circumstances, 
subject  to  the  limitations  discussed 
above  on  mixed  and  shared  funding. 
These  exemptions  limit  the  application 
of  the  eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  management  of  the 
underlying  management  company. 

1 1 .  The  partial  relief  granted  in  rules 
6e-2(b){15)  and  6e-3(T){b)(15)  under  the 
1940  Act  from  the  requirements  of 
section  9  of  the  1940  Act,  in  effect, 
Kmits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
section  9.  Those  1 940  Act  rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  apply  the 
provisions  of  section  9(a)  to  individuals 
in  a  large  insurance  company  complex, 
most  of  whom  will  have  no  involvement 
in  matters  pertaining  to  investment 
companies  in  that  organization.  The 
Participating  Insurance  Companies  and 
Qualified  Plans  are  not  expected  to  play 
any  role  in  the  management  of  the 
Trusts.  Those  individuals  who 
participate  in  the  management  of  the 
Trusts  will  remain  the  same  regardless 
of  which  Separate  Accounts  or 
Qualified  Plans  invests  in  the  Trusts. 
Applying  the  monitoring  requirements 
of  section  9(a)  of  the  1940  Act  because 
of  investment  by  separate  accounts  of 
other  insurers  or  Qualified  Plans  would 
be  unjustified  and  would  not  serve  any 
regulatory  purpose.  Furthermore,  the 
increased  monitoring  costs  could  reduce 
the  net  rates  of  return  realized  by 
contract  owners. 

12.  Moreover,  since  the  Qualified 
Plans,  EVM,  OrbiMed,  Lloyd  George  and 
General  Accounts  are  not  themselves 
investment  companies,  and  therefore  are 
not  subject  to  section  9  of  the  1940  Act 
and  will  not  be  deemed  affiliates  solely 
by  virtue  of  their  shareholdings,  no 
additional  relief  is  necessary. 

13.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T){b)(15)(iii)  under  the  1940  Act 
provide  exemptions  ft-om  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the  limitations  on  niixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b)(15){iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  owners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  such  a  fund  and 
its  investment  adviser,  when  required  to 
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do  so  by  an  insurance  regulatory 
authority  (subject  to  the  provisions  of 
paragraphs  (b)(5)(i)  and  (b)(7)(ii){A)  of 
rules  6e-2  and  6e-3(T),  respectively, 
under  the  1940  Act).  Rules  6e- 
2(b)(15)(iii)(B)and6e-3 
(T){b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  an  underlying  fund's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b){5)(ii),  (b)(7)(ii)(B).  and  (b){7)(ii)(C), 
respectively,  of  rules  6e-2  and  6e-3(T) 
under  the  1940  Act). 

14.  Rule  6e-2  under  the  1940  Act 
recognizes  that  a  variable  life  insurance 
contract,  as  an  insurance  contract,  has 
important  elements  unique  to  insurance 
contracts  and  is  subject  to  extensive 
state  regulation  of  insurance.  In 
adopting  rule  6e-2{b)(15)(iii),  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  Thte  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission,  therefore, 
deemed  such  exemptions  necessary  to 
assure  the  solvency  of  the  life  insure:? 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insiuer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer.  In  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts.  Therefore,  the 
corresponding  provisions  of  rule  6e- 
3{T)  under  the  1940  Act  undoubtedly 
were  adopted  in  recognition  of  the  same 
factors. 

15.  The  sale  of  Portfolio  shares  to 
Qualified  Plans,  EVM,  OrbiMed,  Lloyd 
George  and  General  Accoimts  will  not 
have  any  impact  on  the  relief  requested 
herein.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Qualified  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Qualified  Plan 
assets  to  certain  specified  persons. 


Under  section  403(a)  of  ERISA,  shares  of 
a  portfolio  of  a  fund  sold  to  a  Qualified 
Plan  must  be  held  by  the  trustees  of  the 
Qualified  Plan.  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Qualified  Plan 
with  two  exceptions:  (i)  when  the 
Qualified  Plan  expressly  provides  that 
the  tnistee(s)  are  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustees  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the 
Qualified  Plan  and  not  contrary  to 
ERISA,  and  (ii)  when  the  authority  to 
manage,  acquire,  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
section  402(c)(3)  of  ERISA.  Unless  one 
of  the  above  two  exceptions  stated  in 
section  403(a)  applies.  Qualified  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 

16.  Where  a  named  fiduciary  to  a 
Qualified  Plan  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  The  Qudified  Plans  may  have 
their  trustee(s)  or  other  fiduciaries 
exercise  voting  rights  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  discretion. 
Some  of  the  Qualified  Plans,  however, 
may  provide  for  the  trustee(s),  an 
investment  adviser  (or  advisers),  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  participants. 
Similarly,  EVM,  OrbiMed,  Lloyd  George 
and  General  Accounts  are  not  subject  to 
any  pass-through  voting  requirements. 
Accordingly,  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  Qualified 
Plans,  EVM.  OrbiMed,  Lloyd  George  or 
General  Accounts. 

17.  Where  a  Qualifind  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  the  trustee  or 
named  fiduciary  has  responsibility  to 
vote  the  shares  held  by  the  Qualified 
Plan.  In  this  circumstance,  the  trustee 
has  a  fiduciary  duty  to  vote  the  shares 
in  the  best  interest  of  the  Qualified  Plan 
participants.  Accordingly,  even  if  EVM, 
OrbiMed,  Lloyd  George  or  an  affiliate  of 
EVM,  OrbiMed  or  Lloyd  George  were  to 
serve  in  the  capacity  of  trustee  or  named 
fiduciary  with  voting  responsibilities, 
EVM,  OrbiMed,  Lloyd  George  or  their 
affiliates  would  have  a  fiduciary  duty  to 
vote  those  shares  in  the  best  interest  of 
the  Qualified  Plan  participants. 


18.  In  addition,  even  if  a  Qualified 
Plan  were  to  hold  a  controlling  interest 
in  a  Portfolio,  Applicants  do  not  believe 
that  such  control  would  disadvantage 
other  investors  in  such  Portfolio  to  any 
greater  extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  a  Portfolio  by 
a  Qualified  Plan  will  not  create  any  of 
the  voting  complications  occasioned  by 
mixed  funding  or  shared  funding. 
Unlike  mixed  funding  or  shared 
funding.  Qualified  Plan  investor  voting 
rights  cannot  be  ftTistrated  by  veto  rights 
of  insurers  or  state  regulators. 

19.  Where  a  Qualified  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particidar 
Qualifred  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  holders.  The  purchase 
of  shares  of  Portfolios  by  Qualified 
Plans  that  provide  voting  rights  does  not 
present  any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

20.  The  prohibitions  on  mixed  and 
shared  funding  might  reflect  concern 
regarding  possible  different  investment 
motivations  among  investors.  When  rule 
6e-2  under  the  1940  Act  was  adopted, 
variable  annuity  separate  accounts 
could  invest  in.mutual  funds  whose 
shares  also  were  offered  to  the  general 
public.  Therefore,  the  Commission  staff 
contemplated  underlying  funds  with 
public  shareholders,  as  well  as  with 
variable  life  insurance  separate  account 
shareholders.  The  Commission  staff  may 
have  been  concerned  with  the 
potentially  different  investment 
motivations  of  public  shareholders  and 
variable  life  insiu'ance  contract  owners. 
There  also  may  have  been  some  concern 
with  respect  to  the  problems  of 
permitting  a  state  insurance  regulatory 
authority  to  affect  the  operations  of  a 
publicly  available  mutual  fund  and  to 
affect  the  investment  decisions  of  public 
shareholders. 

21.  For  reasons  unrelated  to  the  1940 
Act,  however.  Internal  Revenue  Service 
Revenue  Ruling  81-225  (Sept.  25,  1981) 
effectively  deprived  variable  annuities 
funded  by  publicly  available  mutual 
funds  of  their  tax-benefited  status.  The 
Tax  Reform  Act  of  1984  codified  the 
prohibition  against  the  use  of  publicly 
available  mutual  funds  as  an  investment 
vehicle  for  Variable  Contracts  (including 
variable  life  contracts).  Section  817(h)  of 
the  Code  in  effect  requires  that  the 
investments  made  by  variable  annuity 
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and  variable  Hfe  insurance  separate 
accounts  be  "adequately  diversified."  If 
a  separate  account  is  organized  as  a  UlT 
that  invests  in  a  single  fund  or  series, 
the  diversification  test  will  be  applied  at 
the  underlying  fund  level,  rather  than  at 
the  separate  account  level,  but  only  if 
"all  of  the  beneficial  interests"  in  the 
underlying  fund  "are  held  by  one  or 
more  insurance  companies  (or  affiliated 
companiesj  in  their  general  account  or 
in  segregated  asset  accounts.  *    *    *  " 
Accordingly,  a  UIT  separate  account 
that  invests  solely  in  a  publicly 
available  mutual  fund  will  not  be 
adequately  diversified.  In  addition,  any 
underlying  mutual  fund,  including  any 
Portfolio,  that  sells  shares  to  separate 
accounts,  in  effect,  would  be  precluded 
from  also  selling  its  shares  to  the  public. 
Consequently,  there  will  be  no  public 
shareholders  of  any  Portfolio. 

22.  Shared  funding  by  unaffiliated 
insurance  companies  does  not  present 
any  issues  that  do  not  already  exist 
where  a  single  insurance  company  is 
licensed  to  do  business  in  several  or  all 
states.  A  particular  state  insurance 
regulatory  body  could  require  action 
that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
policies.  The  fact  that  different  insurers 
may  be  domiciled  in  different  states 
does  not  create  a  significantly  different 
or  enlarged  problem. 

23.  Shared  funding  by  unaffihated 
insurers,  in  this  respect,  is  no  different 
than  the  use  of  the  same  investment 
company  as  the  funding  vehicle  for 
affiliated  insurers,  which  rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  under  the 
1940  Act  permit.  Affiliated  insurers  may 
be  domiciled  in  different  states  and  be 
subject  to  differing  state  law 
requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce.  If 
a  particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
Separate  Account's  investment  in  the 
affected  Trust.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  Participating  Insurance 
Companies  with  respect  to  their 
participation  in  the  relevant  Portfolio. 

24.  Rules  6e-2{b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners.  This  right  does  not 


raise  any  issues  different  fi'om  those 
raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts.  Under  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15),  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good-faith 
determinations. 

25.  A  particular  insurer's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owners'  voting  instructions.  The 
insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view.  If  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  affected  Trust's  election,  to 
withdraw  its  Separate  Account's 
investment  in  such  Portfolio.  No  charge 
or  penalty  will  be  imposed  as  a  result 

of  such  withdrawal.  "This  requirement 
will  be  provided  for  in  the  agreements 
entered  into  with  respect  to 
participation  by  the  Participating 
Insurance  Companies  in  each  Portfolio. 

26.  Each  Portfolio  will  be  managed  to 
attempt  to  achieve  the  investment 
objective  or  objectives  of  such  Portfolio, 
and  not  to  favor  or  disfavor  any 
particular  Participating  Insurance 
Company  or  type  of  insurance  product. 
There  is  no  reason  to  believe  that 
different  features  of  various  types  of 
contracts,  including  the  "minimum 
death  benefit"  guarantee  under  certain 
variable  life  insurance  contracts,  will 
lead  to  different  investment  policies  for 
different  types  of  Variable  Contracts.  To 
the  extent  that  the  degree  of  risk  may 
differ  as  between  variable  annuity 
contracts  and  variable  life  insurance 
policies,  the  different  insurance  charges 
imposed,  in  effect,  adjust  any  such 
differences  and  equalize  the  insurers' 
exposure  in  either  case. 

27.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Portfolios  to 
Qualified  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 


different  types  of  investors.  In 
particular.  Applicants  see  very  little 
potential  for  such  conflicts  beyond 
those  which  would  otherwise  exist 
between  variable  annuity  and  variable 
life  insurance  contract  owners. 
Moreover,  in  considering  the 
appropriateness  of  the  requested  relief. 
Applicants  have  analyzed  the  following 
issues  to  assure  themselves  that  there 
were  either  no  conflicts  of  interest  or 
that  there  existed  the  ability  by  the 
affected  parties  to  resolve  the  issues 
without  harm  to  the  contract  owners  in 
the  Separate  Accounts  or  to  the 
participants  under  the  Qualified  Plans. 

28.  Applicants  considered  whether 
there  are  any  issues  raised  under  the 
Code,  Regulations,  or  Revenue  Rulings 
thereunder,  if  Qualified  Plans,  variable 
aimuity  separate  accounts,  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  underlying  fund.  As 
noted  above,  section  81 7(h)  of  the  Code 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
Variable  Contracts  held  in  an 
underlying  mutual  fund.  The  Code 
provides  that  a  Variable  Contract  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance,  as  applicable,  for  any 
period  (and  any  subsequent  period)  for 
which  the  investments  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified. 

29.  Regulations  issued  under  section 
817(h)  provide  that,  in  order  to  meet  the 
statutory  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  However, 
the  Regulations  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  underlying 
mutual  fund  to  be  held  by  the  trustees 
of  a  qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
such  shares  also  to  be  held  by  separate 
accounts  of  insurance  companies  in 
connection  with  their  Variable 
Contracts.  (Treas.  Reg.  1.817-5(f)(3)(iii)) 
Thus,  the  Regulations  specifically 
permit  "qualified  pension  or  retirement 
plans"  and  separate  accounts  to  invest 
in  the  same  underlying  fund.  For  this 
reason.  Applicants  have  concluded  that 
neither  the  Code,  nor  Regulations,  nor 
Revenue  Rulings  thereunder,  present 
any  inherent  conflicts  of  interest  if  the 
Qualified  Plans  and  Separate  Accounts 
all  invest  in  the  same  Portfolio. 

30.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  ft-om  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Trusts.  When  distributions  are  to  be 
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made,  and  a  Separate  Account  or 
Qualified  Plan  is  imable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  and  Qualified  Plan 
will  redeem  shares  of  the  relevant 
Portfolio  at  their  respective  net  asset 
value  in  conformity  with  rule  22c-l 
under  the  1940  Act  (without  the 
imposition  of  any  sales  charge)  to 
provide  proceeds  to  meet  distribution 
needs.  A  Peirticipating  Insurance 
Company  then  will  make  distributions 
in  accordance  with  the  terms  of  its 
Variable  Contract,  and  a  Qualified  Plan 
then  will  make  distributions  in 
accordance  with  the  terms  of  the 
Qualified  Plan. 

31.  In  cormection  with  any  meeting  of 
shareholders,  the  soliciting  Trust  will 
inform  each  shareholder,  including  each 
Separate  Account,  Qualified  Plan,  EVM, 
OrbiMed,  Lloyd  George  and  General 
Account,  of  information  necessary  for 
the  meeting,  including  their  respective 
share  of  ownership  in  the  relevant 
Portfolio.  Each  Participating  Insurance 
Company  then  will  solicit  voting 
instructions  in  accordance  with  rules 
6e-2  and  6e-3(T),  as  applicable,  and  its 
agreement  with  the  Trusts  concerning 
participation  in  the  relevant  Portfolio. 
Shares  of  a  Portfolio  that  are  held  by 
EVM,  OrbiMed,  Lloyd  George  and  any 
General  Account  will  be  voted  in  the 
same  proportion  as  all  variable  contract 
owners  having  voting  rights  with 
respect  to  that  Portfolio.  However,  EVM, 
OrbiMed,  Lloyd  George  and  any  General 
Account  will  vote  their  shares  in  such 
other  manner  as  the  Commission  may 
require.  Shares  held  by  Qualified  Plans 
will  be  voted  in  accordance  with 
applicable  law.  The  voting  rights 
provided  to  Qualified  Plans  with  respect 
to  shares  of  a  Portfolio  would  be  no 
different  from  The  voting  rights  that  are 
provided  to  Qualified  Plans  with  respect 
to  shares  of  funds  sold  to  the  general 
public.  Furthermore,  if  a  material 
irreconcilable  conflict  arises  because  of 
a  Qualified  Plan's  decision  to  disregard 
Qualified  Plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Qualified  Plan  may  be  required,  at  the 
election  of  the  affected  Trust,  to 
withdraw  its  investment  in  such 
Portfolio,  and  no  charge  or  penalty  will 
be  imposed  as  a  result  of  such 
withdrawal. 

32.  Applicants  reviewed  whether  a 
"senior  security,"  as  such  term  is 
defined  under  section  18(g)  of  the  1940 
Act,  is  created  with  respect  to  any 
Variable  Contract  owner  as  opposed  to 
a  participant  under  a  Qualified  Plan, 
EVM,  OrbiMed,  Lloyd  George  or  a 
General  Account.  Applicants  concluded 


that  the  ability  of  the  Trusts  to  sell 
shares  of  their  Portfolios  directly  to 
Qualified  Plans,  EVM,  OrbiMed,  Lloyd 
George  or  a  General  Account  does  not 
create  a  senior  security.  "Senior 
security"  is  defined  under  section  18(g) 
of  the  1940  Act  to  include  "any  stock  of 
a  class  having  priority  over  any  other 
class  as  to  distribution  of  assets  or 
payment  of  dividends."  As  noted  above, 
regardless  of  the  rights  and  benefits  of    , 
participants  under  Qualified  Plans,  or 
contract  owners  under  Variable 
Contracts,  the  Qualified  Plans,  EVM, 
OrbiMed,  Lloyd  George,  General 
Accounts  and  the  Separate  Accounts 
only  have  rights  with  respect  to  their 
respective  shares  of  the  Portfolio.  They 
only  can  redeem  such  shares  at  net  asset 
value.  No  shareholder  of  a  Portfolio  has 
any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions 
which  shall  apply  to  the  Trust  as  well 
as  any  Future  "Trust  that  relies  on  the 
order: 

1.  A  majority  of  the  Board  of  Trustees 
(the  "Board")  of  the  Trust  will  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Trust,  as  defined  by 
section  2(a)(l  9)  of  the  1940  Act,  and  the 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition  will 
be  suspended:  (i)  For  a  period  of  90  days 
if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board;  (ii)  for  a  period  of  150 
days  if  a  vote  of  shareholders  is  required 
to  fill  the  vacancy  or  vacancies;  or  (iii) 
for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  all 
Separate  Accounts  and  participants  of 
all  Qualified  Plans  investing  in  such 
Trust,  and  determine  what  action,  if  any 
should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (i)  Ati  action  by  any 
state  insurance  regulatory  authority;  (ii) 
a  change  in  applicable  federal  or  state 
insurance  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 


authorities;  (iii)  an  administrative  or 
judicial  decision  in  any  relevant, 
proceeding;  (iv)  the  manner  in  which 
the  investments  of  such  Trust  are  being   • 
managed;  (v)  a  difference  in  voting 
instructions  given  by  variable  aimuit\' 
contract  owners,  variable  life  insurance 
contract  owners,  and  trustees  of  the 
Qualified  Plans;  (vi)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (vii)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  die  voting  instructions  of 
Qualified  Plan  participants. 

3.  Participating  Insurance  Companies 
(on  their  own  behalf,  as  well  as  by 
virtue  of  any  investment  of  general 
account  assets  in  a  Portfolio),  EVM, 
OrbiMed,  and  any  Qualified  Plan  that 
executes  a  participation  agreement  upon 
becoming  an  owner  of  10  percent  or 
more  of  the  assets  of  any  Portfolio 
(collectively,  "Participants")  will  report 
any  potential  or  existing  conflicts  to  the 
Board.  Participants  will  be  responsible 
for  assisting  the  Board  in  carrying  out 
the  Board's  responsibilities  under  these 
conditions  by  providing  the  Board  with 
all  information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to.  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded,  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Qualified  Plan  participant  voting 
instructions.  The  responsibility  to  report 
such  information  and  conflicts,  and  to 
assist  the  Board,  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  participation 
agreements  with  the  Trust,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
Qualified  Plan  participants. 

4.  If  it  is  determined  by  a  majority  of. 
the  Board,  or  a  majority  of  the 
disinterested  trustees  of  the  Board,  that 
a  material  irreconcilable  conflict  exists, 
then  the  relevant  Participant  will,  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (i) 
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Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  relevant  Portfolio  and 
reinvesting  such  assets  in  a  different 
investment  vehicle  including  another 
Portfolio,  or  in  the  case  of  Participating 
Insurance  Company  Participants 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  [i.e.,  aimuity  contract  owners  or 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change;  and  (ii)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  Trust,  to  withdraw  such  insurer's 
Separate  Account's  investment  in  the 
Trust,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Qualified  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the  Trust, 
to  withdraw  its  investment  in  the  Trust, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Trust,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Qualified  Plan  participants. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event  will  the  Trust, 
EVM,  OrbiMed  or  Lloyd  George  or  an 
affiliate  of  EVM,  OrbiMed  or  Lloyd 
George,  as  relevant,  be  required  to 
establish  a  new  funding  vehicle  for  any 
Variable  Contract.  No  Participating 
Insurance  Company  will  be  required  by 
this  Condition  4  to  establish  a  new 


funding  vehicle  for  any  Variable 
Contract  if  any  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  owners  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no 
Qualified  Plan  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
vehicle  for  the  Qualified  Plan  if:  (i)  a 
majority  of  the  Qualified  Plan 
p^icipants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (ii) 
pursuant  to  documents  governing  the 
Qualified  Plan,  the  Qualified  Plan 
makes  such  decision  without  a 
Qualified  Plan  participant  vote. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  As  to  Variable  Contracts  issued  by 
Separate  Accoimts  registered  imder  the 
1940  Act,  Participating  Insurance 
Companies  will  provide  pass-through 
voting  privileges  to  all  Variable  Contract 
owners  as  required  by  the  1940  Act  as 
interpreted  by  the  Commission. 
However,  as  to  Variable  Contracts 
issued  by  unregistered  Separate 
Accounts,  pass-through  voting 
privileges  will  be  extended  to  contract 
owners  to  the  extent  granted  by  the 
issuing  insurance  company. 
Accordingly,  such  Participants,  where 
applicable,  will  vote  shares  of  the 
applicable  Portfolio  held  in  their. 
Separate  Accoiuits  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  Variable  Contract 
owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  Separate  Account 
investing  in  a  Portfolio  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participants. 

The  obligation  to  calculate  voting 
privileges  as  provided  in  this 
Application  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreement  with 
the  Trusts  governing  participation  in  a 
Portfolio.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  timely  voting 
instructions,  as  well  as  shares  it  owns 
through  its  Separate  Accounts,  in  the 
same  proportion  as  it  votes  those  shares 
for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Qualified  Plan  documents. 

7.  As  long  as  the  1940  Act  requires 
pass-through  voting  privileges  to  be 
provided  to  variable  contract  owners, 
EVM,  OrbiMed,  Lloyd  George  or  any  of 
their  affiliates,  and  any  General  Account 
will  vote  its  shares  of  any  Portfolio  in 


the  same  proportion  of  all  variable 
contract  owners  having  voting  rights 
with  respect  to  that  Portfolio;  provided, 
however,  that  EVM,  OrbiMed,  Lloyd 
George  or  any  of  their  affiliates  or  any 
insiuance  company  General  Accoimt 
shall  vote  its  shares  in  such  other 
manner  as  may  be  required  by  the 
Commission  or  its  staff. 

8.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  which  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
respective  Portfolio;  and,  in  particular, 
the  Trust  will  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Conunission  may  interpret  section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  section  16(c) 
of  the  1940  Act  (although  the  Trust  is 
not  one  of  the  funds  of  the  type 
described  in  the  section  16(c)  of  the 
1940  Act),  as  well  as  with  section  16(a) 
of  the  1940  Act  and,  if  and  when 
applicable,  section  16(b)  of  the  1940 
Act.  Further,  the  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  The  Trust  will  notiiy  all 
Participants  that  Separate  Accoimt 
prospectus  disclosure  or  Qualified  Plan 
prospectuses  or  other  Qualified  Plan 
disclosure  documents  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Trust 
will  disclose  in  its  prospectus  that  (i) 
shares  of  the  Trust  may  be  offered  to 
Separate  Accounts  of  both  variable 
annuity  and  variable  life  insurance 
contracts  and,  if  applicable,  to  Qualified 
Plans;  (ii)  due  to  differences  in  tax 
treatment  and  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Trust  and  the 
interests  of  Qualified  Plans  investing  in 
the  Trust,  if  applicable,  may  conflict; 
and  (iii)  the  Trust's  Board  will  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  conflicts 
and  to  determine  what  action,  if  any, 
should  be  taken  in  response  to  any  such 
conflict. 

10.  If  and  to  the  extent  that  rule  6e- 
2  and  rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  rule  6e— 3 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act,  or  the  rules 
promulgated  thereunder,  with  respect  to 
mixed  or  shared  funding,  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then  the 
Trust  and/or  Participating  Insurance 
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Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  rules  6e-2  and  6e-3(T),  or 
rule  6e-3,  as  such  rules  are  applicable. 

11.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  such  reports, 
materials,  or  data  as  a  Board  reasonably 
may  request  so  that  the  trustees  of  the 
Board  may  fully  carry  out  the 
obligations  imposed  upon  the  Board  by 
the  conditions  contained  in  this 
application.  Such  reports,  materials,  and 
data  will  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Board,  when  it  so  reasonably 
requests,  will  be  a  contractual  obligation 
of  all  Participants  under  their 
agreements  governing  participation  in 
the  Portfolios. 

12.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

13.  The  Trust  will  not  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the 
Qualified  Plan  shareholder  an  owner  of 
10  percent  or  more  of  the  assets  of  such 
Portfolio  unless  such  Qualified  Plan 
executes  an  agreement  with  the  Trust 
governing  participation  in  such 
Portfolio  that  includes  the  conditions 
set  forth  herein  to  the  extent  applicable. 
A  Qualified  Plan  or  Qualified  Plan 
participant  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  any  Portfolio. 

Conclusion 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  the 
exemptions  requested  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  knd  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary: 

[FR  Doc.  03-4503  Filed  2-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25939;  File  No.  812-12370] 

The  Lincoln  National  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

February  20,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Section  11(a)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  the  terms  of  an 
offering  of  an  enhancement  offer. 

Applicants:  The  Lincoln  National  Life 
Insurance  Company  ("Lincoln  Life"), 
Lincoln  National  Variable  Annuity 
Account  E  ("Account  E"),  Lincoln 
National  Variable  Aimuity  Account  H 
("Account  H")  (Accoimt  E  and  Account 
H  collectively,  "Annuity  Accounts") 
and  American  Funds  Distributors,  Inc. 
("AFD"). 

SQmmary  of  Application.  Applicants 
seek  an  order  approving  the  terms  of  a 
proposed  offering  of  an  enhancement 
offer  for  certain  contracts  issued  and 
outstanding  whereby  an  enhancement 
benefit  would  be  added  to  the  contracts. 

Filing  Date.  The  application  was  filed 
on  December  19.  2000  and  amended  and 
restated  on  December  31,  2001  and  on 
February  10,  2003. 

Hearing  or  Notification  of  Hearing.  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  March  17,  2003,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  Mary  Jo  Ardington,  Esq., 
The  Lincoln  National  Life  Insurance 
Company,  1300  S.  Clinton  Street,  PO 
Box  1110,  Fort  Wayne,  IN  46801-1110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  MacLeod,  Branch  Chief,  or 
Rebecca  Marquigny,  Senior  Attorney, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summar}'  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street.  N\W.  Washington,  DC 
20549-0102,  (202)  942-8090. 

Applicants'  Representations 

1.  Lincoln  Life  was  founded  in  1905 
under  Indiana  Law,  and  is  a  wholly- 
owned  subsidiary  of  Lincoln  National 
Corp.,  which  is  organized  under  Indiana 
law.  Lincoln  National  Corp.'s  primar>' 
businesses  are  insurance  and  financial 
services.  Lincoln  Life  is  the  Annuity 
Accounts'  depositor  within  the  meaning 
of  the  Act. 

2.  Account  E  was  established  on 
September  26,  1986  and  Account  H  was 
established  on  February  7,  1989  as 
insurance  company  separate  accounts 
imder  Indiana  law.  They  are  registered 
with  the  Commission  as  unit  investment 
trusts  under  the  provisions  of  the  Act. 
The  Armuity  Accounts  are  segregated 
investment  accounts  and  as  such  their 
assets  may  not  be  charged  with 
liabilities  resulting  from  any  other 
business  that  Lincoln  Life  may  conduct. 
Income,  gains  and  losses,  whether 
realized  or  not,  from  assets  allocated  to 
the  Annuity  Accounts  are.  in 
accordance  with  the  applicable  annuity 
contracts,  credited  to  or  charged  against 
the  Annuity  Accounts,  and  without 
regard  to  any  other  income,  gains  or 
losses  of  Lincoln  Life.  The  Armuity 
Accounts  satisfy  the  definition  of  a 
separate  account  under  the  federal 
securities  law.  The  Annuity  Accounts 
are  registered  on  Form  N— 4  under  the 
Act  as  unit  investment  trusts. 

3.  The  Annuity  Accounts  fund  the 
American  Legacy  Series  of  Variable 
Annuity  Contracts  ("Legacy  Contracts'.') 
that  Lincoln  Life  and  AFD  have  offered 
and  sold  for  a  number  of  years  including 
the  American  Legacy  Contract  ("Legacy 
I")  and  the  American  Legacy  II  Contract 
("Legacy  II").  The  contracts  are  flexible 
premium  deferred  variable  and  fixed 
aimuity  contracts  under  which  contract 
owners  may  pay  one  or  more  purchase 
payments  over  a  period  of  time. 

4.  The  subaccounts  are  invested  in 
funds  of  the  American  Funds  Insurance 
Series.  To  the  extent  that  an  owner 
selects  one  or  n>ore  subaccounts,  his  or 
her  investment  in  the  contract  will  vary 
with  the  investment  performance  of  the 
selected  subaccount.  To  the  extent  that 
an  owner  selects  the  general  account, 
Lincoln  Life  guarantees  that  the  amount 
allocated  to  the  general  account  will  be 
credited  with  a  minimum  interest  rate 
and  Lincoln  Life  may  credit  additional 
interest  which  it  may  declare  from  time 
to  time. 
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5.  AFD  is  the  distributor  and  primary 
underwriter  of  the  contracts  issued  by 
Lincoln  Life  through  the  Annuity 
Accounts.  AFD  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers. 

6.  The  Application  relates  to  two 
Legacy  Contracts.  The  Legacy  1  contracts 
issued  through  Account  E  have  been 
registered  under  the  Securities  Act  of 
1933  pursuant  to  a  registration 
statement  on  Form  N-4.  The  Legacy  II 
contracts  issued  through  Account  H 
have  been  registered  under  the 
Securities  Act  of  1933  pursuant  to  a 
registration  statement  on  Form  N-4. 

7.  During  the  accumulation  period 
under  the  Legacy  Contracts,  based  upon 
the  contract  owner's  instructions, 
purchase  payments  are  allocated  to  the 
selected  subaccounts  of  the  Annuity 
Accounts  and/or  Lincoln  Life's  general 
account.  To  the  extent  that  an  owner 

-selects  one  or  more  subaccounts,  his  or 
her  investment  in  the  contract  will  vary 
with  the  investment  performance  of  the 
selected  subaccount(s). 

8.  A  contract  owmer  can  elect  to 
receive  annuity  payments  under  his  or 
her  contract.  Under  a  contract,  annuity 
payments  are  based  upon  the  life  of  an 
annuitant  and  in  some  cases  the  lives  of 
two  (or  joint)  annuitants.  Annuity 
options  are  available  on  a  variable  basis 
(i.e.,  funded  by  the  Annuity  Accounts) 
and/or  on  a  fixed  basis  (i.e.,  funded 
through  Lincoln  Life's  general  account). 

9.  The  Legacy  1  contract  has  been 
offered  and  sold  for  a  number  of  years. 
The  minimum  purchase  payment  for 
Legacy  I  is  $1500  for  nonqualified 
contracts  and  $300  for  qualified 
contracts.  Legacy  I  contracts  impose  a 
surrender  charge  of  up  to  6%  of  any 
amount  by  which  purchase  payments 
withdrawn  in  any  year  exceed  10%  of 
purchase  payments  (however,  this  10% 
withdrawal  exception  does  not  apply  to 
a  surrender  of  a  contract).  The  surrender 
charge  associated  with  each  purchase 
payment  after  year  2  declines  1  %  each 
year  until  it  is  0%  at  the  end  of  the 
seventh  year  after  the  payment  was 
made. 

10.  The  Legacy  I  contracts  also  impose 
the  following  charges:  (a)  a  daily 
mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.25%  of  the  daily  net 
asset  value  of  Account  E;  (b)  for 
contracts  that  include  the  Enhanced 
Guaranteed  Minimum  Death  Benefit 
("EGMDB"),  an  additional  daily  charge 
at  an  annual  rate  of  0.15%  of  the  net 
asset  value  of  Account  E;  (c)  an  annual 
contract  maintenance  charge  of  $35;  and 
(d)  a  charge  corresponding  to  any 


applicable  state  premium  tax  or  other 
tax  levied  by  any  governmental  entity. 

11.  The  Legacy  II  contracts  impose  a 
minimum  purchase  payment  of  $1500 
for  nonqualified  contracts  and  $300  for 
qualified  contracts.  The  Legacy  II 
contracts  also  impose  a  surrender  charge 
of  up  to  6%  of  any  amount  by  which 
purchase  payments  withdrawn  in  any 
year  exceed  10%  of  purchase  payments 
(however,  this  10%  withdrawal 
exception  does  not  apply  to  a  surrender 
of  a  contract).  The  surrender  charge 
associated  with  each  purchase  payment 
after  year  2  declines  1%  each  year  until 
it  is  0%  at  the  end  of  the  seventh  year 
after  the  payment  was  made. 

12.  The  Legacy  II  contracts  also 
impose  the  following  charges:  (a)  a  daily 
mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.25%  of  the  daily  net 
asset  value  of  Account  H;  (b)  a  daily 
administrative  charge  at  an  annual  rate 
of  0.10%  of  the  daily  net  asset  value  of 
Account  H;  (c)  for  those  contracts  that 
include  the  EGMDB,  a  daily  charge  at  an 
annual  rate  of  0.15%  of  the  net  asset 
value  of  Account  H;  (d)  an  annual 
contract  maintenance  charge  of  $35;  and 
(e)  a  charge  corresponding  to  any 
applicable  state  premium  tax  or  other 
tax  levied  by  any  governmental  entity. 

13.  Under  both  the  Legacy  I  and 
Legacy  II  contracts,  the  death  benefit 
equals  the  greater  of:  (a)  the  Guaranteed 
Minimum  Death  Benefit  ( 'GMDB"),  or  if 
elected,  the  EGMDB,  or  (b)  the  ciurent 
value  of  the  contract  as  of  the  day 
Lincoln  Life  approves  the  claim  for 
payment.  For  these  contracts,  the  GMDB 
is  equal  to 

a.  The  sum  of  all  purchase  payments,  plus 

b.  any  gain  attributable  to  those  purchase 
payments  as  of  the  seventh  anniversary  date 
of  each  payment,  minus 

c.  any  withdrawals. 

The  attributable  gain  consists  of  the 
earnings  on  each  contract  years'  net 
purchase  payments  (purchase  payments 
minus  any  withdrawals)  as  of  the 
valuation  date  just  before  the  seventh 
anniversary  of  the  purchase  payment 
(j.e.  once  the  surrender  charge  period 
for  the  purchase  payment  has  expired). 
For  the  GMDB  to  apply,  the  annuitant, 
as  of  the  seventh  anniversary  of  each 
eligible  contract  year,  must  still  be 
living  and  must  be  less  than  81  years  of 
age. 

14.  For  Legacy  I  and  Legacy  II,  the 
EGMDB  is  an  alternative  to  the  GMDB 
for  nonqualified  contracts  or  contracts 
used  under  an  IRA  plan.  Under  the 
EGMDB,  the  death  benefit  payable  is  the 
amount  equal  to  the  greatest  of: 

a.  Contract  value  as  of  the  day  on  which 
Lincoln  Life  approves  the  payment  of  the 
claim:  or 


b.  the  sum  of  all  purchase  payments  less 
the  sum  of  all  withdrawals,  partial 
annuitizations  and  premium  taxes  incurred; 
or 

c.  the  highest  contract  value  determined  as 
•  follows: 

(i)  When  the  first  of  the  annuitant,  sole 
contract  owner  or,  in  the  event  the  contract 
is  owned  by  more  than  one  person,  the 
named  contract  owner  or  pre-designated  joint 
owner  dies,  we  determine  the  highest 
contract  value; 

(ii)  this  highest  contract  value  is  as  of  any 
contract  anniversary  from  the  time  the 
EGMDB  takes  effect  up  to  and  including  the 
decedent's  age  80; 

(iii)  this  highest  contract  value  is  then 
increased  by  purchase  payments  and 
decreased  by  partial  withdrawals,  partial 
annuitizations  and  premium  taxes  made, 
effected  or  incurred  subsequent  to  the 
anniversary  date  on  which  the  highest 
contract  value  is  attained. 

15.  If  the  Legacy  I  or  Legacy  II 
contract  has  more  than  one  joint  owner, 
the  GMDB  or  EGMDB  death  benefit  will 
only  be  paid  on  the  death  of  the  named 
contract  owner  or  pre-designated  joint 
owner.  If  the  contract  owner  does  not 
make  this  pre-desrgnation,  the  youngest 
joint  owner  will  be  the  pre-designated 
joint  owner.  Only  the  cash  surrender 
values  will  be  paid  upon  the  death  of  a 
non-pre-designated  joint  owner.  If  there 
are  two  or  more  joint  owners,  the 
surrender  charge  is  waived  only  on  the 
death  of  the  named  contract  owner  or 
pre-designated  joint  owner. 

16.  Lincoln  Life  now  proposes  to  offer 
an  enhancement  option  ("Enhancement 
Offer")  to  Legacy  I  and  Legacy  II 
contract  owners  whose  contracts  have 
surrender  charges  equal  to  2%  or  less  of 
their  contract  value.  The  Enhancement 
Offer  consists  of  two  options 
(collectively  the  "Offers"):  (a)  an 
immediate  bonus  credit  equal  to  2%  of 
contract  value  ("Bonus  Offer);  or  (b)  an 
EGMDB  at  no  additional  cost  ("EGMDB 
Offer").  An  owner  can  elect  only  one  of 
the  options. 

17.  The  existing  contract  will  remain 
in  place.  However,  in  exchange  for  the 
selected  enhancement  option  the  entire 
contract  value  (excluding  any  bonus 
credit,  if  that  option  was  selected)  will 
be  subject  to  new  surrender  charges  as 
of  the  date  the  option  is  accepted.  For 
purposes  of  calculating  surrender 
charges,  the  contract  value  (excluding 
the  bonus  credit)  will  be  treated  as  a 
new  purchase  payment.  Any  remaining 
surrender  charges  existing  prior  to  the 
time  of  the  election  of  the  option  will  be 
waived. 

18.  The  offer  is  only  available  for 
contracts  sold  in  the  nonqualified  and 
IRA  markets  (excluding  SEP  or  SARSEP 
markets),  and  this  offer  is  not  available 
for  those  contracts  in  which  the  primary 
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owner,  pre-designated  joint  owner,  or 
aimuitant  is  over  age  76. 

19.  For  contract  owners  who  elect  the 
Bonus  Offer  or  the  EGMDB  Offer,  there 
will  be  no  additional  charges  or  any 
increase  in  existing  charges  other  than 
the  imposition  of  tiie  new  surrender 
charge. 

20.  Contract  owners  who  elect  the 
EGMDB  Offer  receive  the  EGMDB  at  no 
additional  cost  on  the  date  the  Offer  is 
accepted.  If  the  contract  owner  had 
previously  elected  the  EGMDB  when  he 
or  she  purchased  the  contract  (or  when 
the  EGMDB  became  available  in  his  or 
her  state)  and  is  thus  paying  for  the 
EGMDB,  under  the  EGMDB  Offer,  if 
elected,  the  0.15%  charge  for  the 
EGMDB  will  be  discontinued  as  of  the 
date  the  Offer  is  accepted,  and  the  death 
benefit  at  all  times  after  the 
enhancement  will  in  no  event  be  less 
than  the  death  benefit  that  would  have 
been  payable  if  the  Enhancement  Offer 
had  not  been  accepted. 

21.  Contract  owners  may  cancel  the 
elected  option  for  any  reason  within  ten 
days  (in  some  states  longer)  of  the  date 
the  rider  adding  the  option  was 
received.  Upon  cancellation.  Lincoln 
Life  will  waive  the  new  surrender 
charge  and  re-establish  the  prior 
existing  surrender  charges,  if  any,  as  of 
the  date  of  the  receipt  of  the 
cancellation.  The  contract  owner 
assumes  the  investment  risk  on  the 
contract  value  during  this  period.  If  the 
Bonus  Offer  is  cancelled  according  to 
the  Right  to  Examine  provision,  the 
bonus  credits  will  be  revoked;  however, 
Lincoln  Life  will  assume  the  risk  of 
investment  loss  on  the  bonus  credits. 
Lincoln  Life  will  also  re-credit  the 
mortality  and  expense  risk  and 
administrative  charges  proportionately 
attributable  to  the  bonus  credits.  The 
contract  owner  will  be  put  back  into  the 
same  posjtion  as  if  he  or  she  had  never 
elected  the  Bonus  Offer.  Lincoln  Life 
will  recapture  the  bonus  credit  only 
upon  the  exercise  of  the  free  look 
privilege. 

22.  Regarding  the  implementation  of 
the  Offers,  Lincoln  proposes  to  make  the 
offers  directly,  by  providing  eligible 
contract  owners  with  information  about 
the  offers  through  an  "Offering 
Document"  sent  from  the  Home  Office. 
Contract  owners  will  be  directed  to 
Lincoln  Life  or  their  registered 
representatives  for  further  information. 
Contract  owners  who  express  an  interest 
in  the  Offers  will  be  given  a  prospectus. 

23.  Registered  representatives  who  are 
responsible  for  a  contract  owner 
accepting  the  Bonus  Offer  or  the 
EGMDB  Offer  will  be  paid  a 
commission.  The  commission  is  less 
than  what  the  registered  representative 


would  receive  on  the  sale  of  a  new 
Legacy  contract. 

24.  The  Offering  Document  will 
advise  such  contract  owners  that  the 
Offers  have  been  designed  for  those 
contract  owners  who  intend  to  continue 
to  hold  their  contracts  as  long-term 
investments.  An  explanation  of  the 
terms  of  each  offer  will  be  provided. 
The  Offering  Document  will  state  that 
the  offers  are  not  intended  for  all 
contract  owners,  and  that  they  are 
especially  not  appropriate  for  any 
contract  owner  who  anticipates 
surrendering  more  than  a  portion  of  his 
or  her  contract  in  excess  of  the  free 
withdrawal  amount  (greater  of  10%  of 
the  contract  vedue  or  10%  of  purchase 
payments)  within  the  surrender  charge 
period.  In  this  regard,  the  Offering 
Document  will  encourage  contract 
owners  to  carefully  evaluate  their 
personal  financial  situation  when 
deciding  whether  to  accejjt  or  reject  the 
Offers.  In  addition,  the  Offering 
Document  will  explain  how  a  contract 
owner  who  elects  to  participate  in  one 
of  the  offers  may  avoid  the  applicable 
surrender  charge  if  no  more  than  the 
annual  free  withdrawal  amount  (10%  of 
purchase  payments)  is  surrendered  and 
any  subsequent  purchase  payments  are 
maintained  until  the  expiration  of  the 
applicable  surrender  charge  period.  In 
this  regard,  the  Offering  Document  will 
state  in  clear  plain  English  that  if  the 
.  amended  contract  is  surrendered  during 
the  new  surrender  charge  period:  (a) 
The  contract  owner  will  pay  surrender 
charges  which  may  be  substantial,  that 
he  or  she  would  not  have  paid  if  the 
offer  had  not  been  accepted;  and  (b)  a 
contract  owner  may  be  worse  off  than  if 
he  or  she  had  rejected  the  offer.  The 
Offering  Document  also  will  state  that  if 
the  contract  is  owned  by  three  or  more 
persons  and  an  owner  who  is  not  the 
named  contract  owner  or  a  pre- 
designated  joint  owner  dies  during  the 
new  surrender  period,  the  remaining 
contract  owners  could  be  worse  off 
having  accepted  the  Enhancement  Offer 
because  a  new  surrender  charge  will 
apply. 

Applicants'  Legal  Analysis 

1 .  The  purpose  of  Section  11  is  to 
prevent  the  practice  of  inducing 
exchanges  solely  for  the  purpose  of 
exacting  additional  selling  charges. 
While  the  sales  representatives  will 
receive  a  commission  and  there  will  be 
imposed  a  surrender  charge.  Applicants 
argue  that  based  on  the  foregoing,  one 
should  readily  conclude  that  the  sole 
purpose  of  the  Offer  is  not  to  exact 
selling  charges  but  to  offer  significant 
benefits  to  the  contact  owners  as 


inducement  for  them  to  remain  contract 
owners  of  Lincoln  Life. 

2.  Section  11(a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
company,  or  any  principal  underwriter 
for  such  company,  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company  to 
exchange  his  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchemged.  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission  or  are  in 
accordance  with  Commission  rules 
adopted  under  Section  11. 

3.  Section  11(c)  of  the  Act,  in 
pertinent  part,  requires,  in  effect,  that 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission  or  satisf\'  applicable  rules  - 
adopted  under  Section  1 1 ,  regardless  of 
the  basis  of  the  exchange. 

4.  The  Annuity  Accounts  are 
registered  under  the  Act  as  unit 
investment  trusts.  Thus,  the  exchange 
offer  constitutes  an  offer  of  exchange  of 
two  securities,  each  of  which  is  offered 
by  a  registered  unit  investment  trust. 
While  Applicants  would  argue  that  the 
enhancement  offer  on  its  face  is  not 
subject  to  Section  1 1  becailse  it  does  not 
involve  the  offer  of  exchange  of  two 
securities,  nonetheless,  it  would  appear 
that  it  is  the  Commissions  current 
position  that  offers  such  as  the 
Enhancement  Offer  do  fall  within  the 
ambit  of  Section  11. 

5.  According  to  the  Commission. 
Congress  enacted  Section  11  to  prevent 
"switching,"  i.e..  "the  practice  of 
inducing  security  holders  of  one 
investment  company  to  exchange  their 
securities  for  those,  of  a  different 
investment  company  solely  for  the 
purpose  of  exacting  additional  selling 
charges."  According  to  the  Commission. 
"[Ijnvestors  in  'fixed  trusts,"  now  known 
as  unit  investment  trusts  ("UIT").  were 
found  to  be  particularly  vulnerable  to 
switching  operations.  In  order  to  earn 
another  sales  commission,  a  UIT 
sponsor  would  often  pressure  unit 
holders  into  exchanging  their  units  for 
those  of  another  of  the  sponsor's  trusts." 

6.  Section  11(c)  of  the  Act  requires 
Commission  approval  (by  order  or  by  . 
rule)  of  any  exchange,  regardless  of  its 
basis,  involving  securities  issued  by  a 
linit  investment  trust  because  investors 
in  unit  investment  trusts  were  found  by 
Congress  to  be  particularly  vulnerable  to 
switching  transactions.  Applicants 
believe  that  the  potential  for  harm  to 
investors  perceived  in  switching  by 
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Congress  was  its  use  to  extract 
additional  sales  charges  from  those 
investors. 

7.  As  opposed  to  providing  a  means 
of  extracting  additional  sales  charges,  as 
contemplated  by  the  prohibitions  of  » 
Section  11,  Applicants  argue  that  the 
proposed  Offers  provide  enduring 
benefits  to  the  contract  owners.  To  the 
extent  that  a  contract  owner  ultimately 
did  not  benefit  from  accepting  the  offer, 
it  would  be  as  a  result  of  his  or  her  own 
subsequent  decision  to  surrender  the 
enhanced  contract  in  circumstances  that 
would  have  been  the  subject  of  very 
explicit  disclosure.  If  the  contract  is 
owned  by  three  or  more  persons  an  an 
owner  who  is  not  the  named  contract 
owner  or  a  pre-designated  joint  owner 
dies  during  the  new  surrender  charge 
period,  the  remaining  contract  owners 
also  could  be  worse  off  having  accepted 
the  Enhancement  Offer  because  the  new 
CDSC  will  apply.  This  disclosure 
provided  in  the  offering  materials  will 
give  contract  owners  sufficient 
information  to  determine  what  is  best 
for  them. 

8.  Rule  lla-2,  by  its  express  terms, 
provides  for  Commission  approval  of 
certain  types  of  offers  of  exchange  of 
one  variable  annuity  contract  for 
another.  Other  than  the  relative  net  asset 
value  requirement  for  the  Bonus  Offer, 
the  only  part  of  Rule  lla-2  that  would 
not  be  satisfied  by  the  proposed  Offers 
is  the  requirement  that  payments  under 
the  existing  Legacy  contracts  be  treated 
as  if  they  had  been  made  under  the 
enhanced  contracts  on  the  dates  actuaHy~ 
m'ade.  This  provision  of  Rule  lla-2  is 
often  referred  to  as  a  "tacking" 
requirement  because  it  has  the  effecting 
of  "tacking  together"  the  CpSC 
expiration  periods  of  the  exchanged  and 
acquired  contracts. 

9.  Applicants  believe  that  tacking 
should  be  viewed  as  a  useful  way  to 
avoid  the  need  to  scrutinize  the  terms  of 
an  offer  of  exchange  to  make  sure  that 
there  is  no  abuse.  Tacking  is  not  a 
requirement  of  Section  11.  Rather,  it  is 

a  creation  of  a  rule  designed  to  approve 
the  terms  of  offers  of  exchange  "sight 
unseen."  Tacking  focuses  on  the  clo.sest 
thing  to  multiple  deduction  of  sales 
loads  that  is  possible  in  a  CDSC 
contract — multiple  exposure  to  sales 
loads  upon  surrender  or  redemption.  If 
tacking  and  other  safeguards  of  Rule 
lla-2  are  present,  there  is  no  need  for 
the  Commission  or  its  staff  to  evaluate 
the  terms  of  the  offer.  The  absence  of 
tacking  in  this  fully  scrutinized  Section 
11  application  will  have  no  import  in 
offers  made  pursuant  to  the  rule  on  a 
"sight  unseen"  basis. 

10.  In  addition  to  providing  extensive 
disclosure,  the  Offers  will  only  be  made 


to  contract  owners  who  are  at  or  close 
to  the  expiration  of  their  surrender 
charge  period. 

1 1 .  No  tacking  is  required  when 
Lincoln  Life's  competitors  offer  their 
variable  annuity  contracts  to  owners  of 
the  Legacy  I  and  Legacy  II  contracts  or 
indeed  when  Lincoln  makes  such  an 
offer  to  competitors'  contract  owners.  In 
those  exchanges,  unlike  the  Offers 
proposed  here,  the  exchanging  contract 
owner  actually  must  pay  any  remaining 
CDSC  on  the  exchanged  contract  at  the 
time  of  the  exchange.  The  broker/ 
dealers  that  will  be  making 
recommendations  to  their  customers 
regarding  these  offers  are  required  to 
satisfy  the  suitability  requirements. 
Therefore,  while  tacking  is  not  present, 
the  investor  protection  afforded  by  the 
suitability  requirements  imposed  upon 
the  broker/dealer  and  the  additional 
disclosure  will  be.  The  contract  owner 
who  is  fully  informed  of  the  advantages 
and  disadvantages  of  the  proposed 
offers  is  the  person  who  knows  best 
whether  the  benefits  of  the  offer  are 
appropriate  for  him  or  her. 

12.  By  this  Application,  Applicants 
are  seeking  a  "level  playing  field"  to 
permit  Lincoln  to  compete  with  offers  of 
competitors  to  its  longstanding  contract 
owners.  Absent  the  requested  relief, 
there  can  be  no  such  offers,  as 
imposition  of  the  Rule  lla-2  tacking 
requirement  would  make  it  unfeasible 
for  the  offers  to  be  made.  Applicants 
assert  that  approval  of  the  terms  of  the 
Offers  is  warranted,  among  other 
reasons,  because  it  will  promote 

Competition  in  the  variable  annuity 
marketplace.  Such  approval  will  foster 
competition  by  allowing  Lincoln  Life  to 
make  an  offer  to  its  own  contract  owners 
which  would  provide  an  attractive 
additional  option  for  contract  owners' 
consideration.  Applicants  argue  that  the 
Offers  do  not  remove  choices  available; 
rather  competition  is  increased  if 
Lincoln  Life  is  able  to  compete  on  a 
"level  playing  field"  with  its 
competitors. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions,  which  are  intended  to 
support  the  understanding  that  the 
Offers  are  being  made  to  contract 
owners  who  expect  to  persist: 

1.  The  Offering  Document  will 
contain,  as  relevant,  concise,  plain 
English  statements  that: 

(a)  The  Enhancement  Offer  is  suitable 
only  for  contract  owners  who  expect  to 
hold  their  contracts  as  long  term 
investments;  and 

(b)(ij  if  a  contract  owner  surrenders 
contract  value  over  and  above  the  free 


withdrawal  amount  before  the 
expiration  of  the  new  surrender  charge 
period  that  applies  to  the  contract  value 
as  of  the  date  the  Enhancement  Offer  is 
accepted,  the  contract  owner  will  pay 
surrender  charges,  which  may  be 
substantial,  that  he  or  she  would  not 
have  paid  had  the  offer  not  been 
accepted; 

(ii)  if  the  contract  is  owned  by  three 
or  more  persons  and  an  owner  who  is 
not  the  named  contract  owner  or  a  pre- 
designated  joint  owner  dies  during  the 
new  surrender  charge  period,  the 
remaining  contract  owners  could  be 
worse  off  having  accepted  the 
Enhancement  Offer  because  a  new 
surrender  charge  will  apply;  and 

(iii)  the  contract  owner  may  be  worse 
off  than  if  he  or  she  had  rejected  the 
Enhancement  Offer. 

2.  Lincoln  Life  will  send  the  Offering 
Document  directly  to  eligible  contract 
owners.  A  contract  owner  choosing 
either  the  Bonus  Offer  or  the  EGMDB 
Offer  will  then  complete  and  sign  an 
election  form  which  will  prominently 
restate  in  concise,  plain  English  the 
statements  required  in  Condition  No.  1 . 
and  will  return  it  to  Lincoln  Life.  If  the 
election  form  or  the  internal  exchange 
form  is  more  than  two  pages  long, 
Lincoln  Life  will  use  a  separate 
document  to  obtain  the  contract  owner's 
acknowledgment  of  the  statements 
referred  to  in  Condition  No.  1. 

3.  Lincoln  Life  will  maintain  the 
following  separately  identifiable  records 
in  an  easily  accessible  place,  for  the 
time  periods  specified  below  in  this 
Condition  3  for  review  by  the 
Commission  upon  request: 

(a)  Records  showing  the  level  of 
acceptances  of  the  Enhancement  Offer 
and  how  these  acceptances  relate  to  the 
total  number  of  contract  owners  eligible 
to  participate  in  the  offer  (quarterly  as 

a  percentage  of  the  number  eligible); 

(b)  copies  of  any  form  of  Offering 
Document,  and  any  other  written 
materials  or  scripts  for  presentations  by 
representatives  regarding  the 
Enhancement  Offer  that  Lincoln  Life 
either  prepares  or  approves,  including 
the  dates  that  such  Offering  Document 
and  materials  were  used; 

(c)  records  containing  information 
about  each  Enhancement  Offer  election 
that  occurs,  including  the  name  of  the 
contract  owner;  the  old  and  new 
contract  numbers;  the  amount  of  CDSC 
waived  on  the  transaction;  bonus  credit 
paid;  if  the  EGMDB  is  elected  or  the 
EGMDB  fee  is  waived;  the  name  and 
CRD  number  of  the  registered 
representative  soliciting  the 
Enhancement  Offer,  firm  affiliation, 
branch  office  address  and  telephone 
number  of  the  registered  representative 
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soliciting  the  Enhancement  Offer;  the 
name  and  CRD  number  of  the  registered 
representative's  broker-dealer; 
commission  paid;  the  election  form  (and 
separate  document,  if  any.  used  to 
obtain  the  contract  owner's 
acknowledgment  of  the  statements 
required  in  Condition  No.  1)  showing 
the  name,  date  of  birth,  address  and 
telephone  number  of  the  contract  owner 
and  the  date  the  election  form  (or 
separate  document)  was  signed;  amount 
of  contract  value  at  the  time  of  election 
of  the  Enhancement  Offer;  and 
persistency  information  relating  to  the 
enhanced  contract,  including  the  date  of 
any  subsequent  surrender  and  the 
amount  of  CDSC  paid  on  the  surrender; 
and 

(d)  logs  showing  a  record  of  any 
contract  owner  complaint  about  the 
Enhancement  Offer;  state  insurance 
department  inquiries  about  the 
Enhancement  Offer;  or  litigation, 
arbitration  or  other  proceedings 
regarding  any  enhanced  contract.  The 
logs  will  include  the  date  of  the 
complaint  or  commencement  of  the 
proceeding,  name  and  address  of  the 
person  making  the  complaint  or  * 

commencing  the  proceeding,  nature  of 
the  complaint  or  proceeding,  and  the 
persons  named  or  involved  in  the 
complaint  or  proceeding. 

Applicants  will  retain  records 
specified  in  (a)  and  (d)  for  a  period  of 
six  years  after  the  date  the  records  are 
created;  records  specified  in  (b)  for  a 
period  of  six  years  after  the  date  of  last 
use;  and  records  specified  in  (c)  for  a 
period  of  two  years  after  the  date  that 
the  CDSC  period  of  the  Enhanced 
Contract  ends  with  respect  to  contract 
value  as  of  the  date  the  Enhancement 
Offer  is  accepted. 

4.  The  Offering  Document  will 
disclose  in  concise  plain  English  each 
aspect  of  the  enhanced  contracts  that 
will  be  less  favorable  than  the  old 
contracts. 

Conclusion 

For  all  the  reasons  discussed  above. 
Applicants  submit  (1)  that  the  Offers 
provide  additional  benefits  to  contract 
owners,  may  be  advantageous  for  the 
owners  to  whom  they  will  be  offered, 
and  do  not  contravene  any  policy  or 
purpose  of  Section  11.  and  (2)  that 
approval  of  Applicants'  Offers  as 
described,  and  subject  to  the  conditions 
set  forth  in  this  Application,  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Therefore,  Applicants  submit 
that  the  Commission  should  grant  the 
approval  sought  by  this  Application. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-4506  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47372;  File  No.  SR-CHX- 
2003-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
to  Reinstate  and  Extend  a  Pilot  Rule 
Interpretation  Relating  to  Trading  of 
Nasdaq/NM  Securities  in  Subpenny 
lr>crements 

February  14.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
30.  2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6) "  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  May  31,  2003.  the  pilot  rule 
interpretation  relating  to  the  trading  of 
Nasdaq/NM  securities  in  subpenny 
increments.  The  CHX  does  not  propose 
to  make  any  substantive  or 
typographical  changes  to  the  pilot;  the 
only  change  is  to  extend  the  pilot's 
expiration  date  through  May  31.  2003. 
The  text  of  the  proposal  is  available  at 
the  Commission  and  at  the  CHX. 


n.  Self-Regulatory  OrganizatioR's 
Statement  of  the  Purpose  uf,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's    . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  April  6,  2001 .  the  Commission 
approved,  on  a  pilot  basis  through  July 
9.  2001.  a  pilot  rule  interpretation  (CHX 
Article  XXX,  Rule  2.  Interpretation  and 
Policy  .06  "Trading  in  Nasdaq/NM 
Securities  in  Subpeimy  Increments")  ^ 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
customer  limit  order  in  his  book  which 
is  priced  at  the  national  best  bid  or  offer 
by  at  least  one  penny  if  the  specialist 
determines  to  trade  with  an  incoming 
market  or  marketable  limit  order.  The 
pilot  has  been  extended  five  times  and 
is  set  to  expire  on  January  31.  2003.'' 
The  CHX  now  proposes  to  extend  the 
pilot  through  May  31.  2003.  The  CHX 
proposes  no  other  changes  to  the  pilot, 
other  than  extending  it  through  May  31, 
2003. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).^  hi  particular,  the  CHX 
believes  the  proposal  is  consistent  with 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M5  U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-4(0(6).  The  Commission 
waived  the  5-day  pre-filing^  notice  requirement. 


^  See  Securities  Exchange  Act  Release  No.  44164 
(April  6.  2001),  66  FR  19263  (April  13.  2001)  (SR- 
CHX-2001-07). 

•■  See  Securities  Exchange  Act  Release  Nos.  44535 
(July  10.  2001).  66  FR  37251  (July  17.  2001) 
(extending  the  pilot  through  November  5.  2001); 
45062  (November  15.  2001).  66  FR  58758 
(November  23,  2001)  (extending  the  pilot  through 
January  14.  2002);  45386  (February  1.  2002),  67  FR 
6062  (February  8.  2002)  (extending  the  pilot 
through  April  15.  2002);  45755  (Aprjl  15.  2002).  67 
FR  19607  (April  22.  2002)  (extending  the  pilot 
through  September  30.  2002);  and  46587  (October 
2,  2002).  67  FR  63180  (October  10.  2002)  (extending 
the  pilot  through  lanuary  31.  2003). 

'15  U.S.C.  78f[b). 
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Section  6(b)(5)  of  the  Act «  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of.  a  free  emd  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

•No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for ' 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate, 

it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act «  and  Rule 
19b-4ff)(6)  thereunder.'"  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Exchange  has  requested  that  the 
Commission  waive  both  the  5-day 
notice  and  the  30-day  operative  delay. 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  May  31,  2003, 
and  allow  the  Commission  to  further 
study  the  trading  of  Nasdaq/NM 
securities  in  subpenny  increments.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 


and  operative  upon  filing  with  the 
Commission." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2003-02  and  should  be 
submitted  by  March  19,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  03-4505  Filed  2-25-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47383;  File  No.  SR-Phlx- 
2002-791 

Self-Regulaitory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the 
Application  Fee  and  the  ETP 
Application  Fee 

February  20.  2003. 

On  December  17.  2002,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^  a 


proposed  rule  change  relating  to  its 
Application  and  ETP  Application  Fees. 
Notice  of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  17,  2003. '  No 
comments  were  received  on  the 
proposed  rule  change. 

In  order  to  generate  additional 
revenue,  the  Exchange  has  proposed  to 
amend  its  schedule  of  dues,  fees  and 
chatges  to  increase  its  current 
Application  Fee  from  $200  to  $350.  The 
Exchange  also  proposes  to  delete  a 
separate  reference  to  the  ETP 
Application  Fee  in  order  to  prevent 
confusion. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.*  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(4)  of  the 
Act,"^  in  that  it  equitably  allocates 
.reasonable  dues,  fees,  and  other  charges 
among  Exchange  members  and  issuers 
and  other  persons  using  its  facilities, 
and  that  it  fairly  allocates  costs 
associated  with  application  processing 
to  those  individuals  and  firms  making 
such  applications. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-2002-79)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-4504  Filed  2-25-03;  8:45  am] 

BILUNG  COOE  M10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Application  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions. 


•15  U.S.C.  78nb)l5). 
"ISU-SC.  78s(b)(3KA).' 
'"17CFR240.19b-4(n(b). 


' '  For  purposes  only  of  accelerating  the  operative 
(late  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efliciency.  competition,  and  capital  formation.  15 
U.S.C.  78c(f)- 

'*  17  CFR  200.30-3la)(12). 

'15  use.  78s(b)(l). 

M7  CFR  240.19b-4. 


^  Sep  Securities  Exchange  Act  Release  No.  47148 
(January  9,  2003),  68  FR  2614. 

*  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(f). 

>  15  U.S.C.  78flb)(4). 

«15  U.S.C.  78s(b)(2). 

'17CFR200.30-3(a)(12). 
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SUMMARY:  In  accordance  with  the- 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49  • 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 


are  described  in  footnotes  to  the 
application  number.  Application 
numbers  wdth  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before' March  13,  2003. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 


FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW.. 
Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  IX].  on  February  20. 
2003. 
R.  Ryan  Posten,     * 

Exemptions  Progmm  Officer,  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals. 


Appii6ation 
No. 


10232-M 
11670-M 
11691-M 
1197(>-M 
13143-M 

13187-M 


Docket  No. 


RSPA-97-2993 
RSPA-02- 
13568. 


Applicant 


Sexton  Can  Company,  Inc.,  Cambridge,  MA' 

Schlumtierger-Oilphase,  Dyce,  Aberdeen  Scotland,  UK 2 

Cott  Concentrates,  Columbus,  GA^ 

ExxonMobil  Chemical  Company,  Houston,  TX* 

GS  Batteiy  USA,  Inc.,  City  of  Industiy,  CA^  


Modification 
of  exemption 


Syncor  Radiation  Mgmt,  Cleveland,  OH^ 


10232 
11670 
11691 
11970 
13143 

13187 


'  To  modify  the  exemption  to  authorize  a  capacity  increase  to  40  cubic  inches  of  the  non-i^fillable,  non-DOT  specification  container  for  the 
transportation  of  Division  2.2  materials.  .       ..  .  ,   ^         :.u  m 

2  To  modify  the  exemption  to  authorize  the  use  of  two  newly  designed  non-DOT  specrfication  oil  well  sampling  cylinders  with  an  increased 
service  pressure  to  25,000  psig  for  the  transportation  of  Division  2.1  materials. 

3Tomodify  the  exemption  to  authorize  the  transportation  of  an  additional  Class  8  material  via  cargo  vessel. 

"To  modify  the  exemption  to  authorize  the  transportation  of  a  hazardous  material  using  an  altemative  shipping  descnption  of  Division  4.2,  4.3 
transported  in  non-DOT  specification  steel  portable  tanks. 

5  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  a  Class  8  matenal  in  non-DOT  specification  pack- 

6  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  use  of  non-DOT  specification  packaging  for  the  transportation  of  Di- 
vision 2.2  materials.  > 


(FR  Doc.  03^556  Filed  2-25-03;  8:45  am) 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 


hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  2003. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipts  of 
comments  is  desired,  include  a  self- 


addressed  stamped  postcard  showing 
the  exemption  application  number.    • 

FOR  FURTHER  INFORMATION:  Copies  of  the 
application  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility.  PL-401,  at 
the  U.S.  Department  of  Transportation. 
Nassif  Building,  400  7th  Street.  SW., 
Washington,  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemption  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington.  DC  oh  Februan,'  20, 
2003.  i 

R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 
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NEW  Exemptions 

Application 
No. 

Docket 
No. 

Applicant 

Regulation(s)  Affected 

Nature  of  Exemption  Thereof 

13167-N 

Eastman  Kodak  Company. 
Rochester,  NY. 

HVAC  Portable  Systems, 
Inc.,  Houston,  TX. 

Southern  Air  Inc..  Colum- 
bus, OH. 

Powsus  Inc.,  Fort  Pierce, 
FL. 

CyPlus  Corporation,  Par- 
sippany,  NJ. 

49  CFR  173.301(0,  173.304  

49             CFR             173.302(C), 
173.306(e)(1). 

49  CFR  172.101  Col.  9B, 
172.204(c)(3),  173.27(b)(2)(3), 
175.30(a)(1). 

49  CFR  173.309  

49  CFR  173.242  

To  authorize  the  transportatkxi  in  commerce  of  anhy- 

13199-N     ... 

drous  ammonia  in  a  DOT-E  11725  cylinder  whk:h 
is  removed  from  its  original  outer  packaging  and  in- 
stalled in  a  device  as  part  of  an  environmental  con- 
ditioning system  (Mode  1.) 
To  authorize  the  transportatkw  in  commerce  of  recon- 

13200-N   

ditioned  refrigeratk)n  units  containing  Division  2.2 
hazardous  materials.  (Mode  1 .) 
To  authorize  the  transportatkjn  in  commerce  of  Class 

13201-N 

1  expk)sjves  which  are  fortwjden  or  exceed  quan- 
tities as  presently  authorized.  (Mode  4.) 
To  authorize  the  transportation  in  comnr>erce  of  fire 

13202-N  

extinguishers  of  plastk:  constructkjn  equipped  with 
steel  or  aluminum  fittings  (Modes  1,  2,  3,  4,  5.) 
To  authorize  the  transportation  in  comnrierce  of  dry 

sodium  cyanide,   Diviskxi  6.1    in  altemative  bulk 
packaging    inside    trailers    or    freight    containers. 
(Modes  1,  3.) 

(FR  Doc.  03-4557  Filed  2-25-03;  8:45  ami 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Coilection; 
Activity  Under  OIMB  Review;  Part  249 
Preservation  of  Records 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  the  Bureau  of 
Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  requiring  certificated  air  carriers  to 
preserve  accounting,  records,  consumer 
complaint  letters,  reservation  reports 
and  records,  system  reports  of  aircraft 
movements,  etc. 

DATES:  Written  comments  should  be 
submitted  by  April  28,  2003. 

ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW..  Washington,  DC  20590- 
0001,  FAX  NO.  366-3383  or  e-mail 
bemard.stankus®bts.gov. 

Comments:  Comments  should  identify 
the  associated  OMB  approval  #  2138- 
0006.  Persons  wishing  the  Department 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 


#  2138-0006.  The  postcard  will  be  date/ 
time  stamped  and  retiirned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,(202)366-4387. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.  2138-0006. 

Title:  Preservation  of  Air  Carrier 
Records— 14  CFR  part  249. 

Form  No.:  None. 

Type  Of  Review:  Extension  of  a 
currently  approved  recordkeeping 
requirement. 

Respondents:  Certificated  air  carriers 
and  public  charter  operators. 

Number  of  Respondents:  1 20 
certificated  air  carriers.  300  public 
charter  operators. 

Estimated  Time  per  Response:  3  hours 
per  certificated  air  carrier.  1  hour  per 
public  charter  operator. 

Total  Annual  Burden:  660  hours. 

Needs  and  Uses:  Part  249  requires  the 
retention  of  records  such  as:  general  and 
subsidiary  ledgers,  journals  and  journal 
vouchers,  voucher  distribution  registers, 
accounts  receivable  and  payable 
journals  and  ledgers,  subsidy  records 
dociunenting  underlying  financial  and 
statistical  reports  to  DOT,  funds  reports, 
consumer  records,  sales  reports, 
auditors'  and  flight  coupons,  air 
waybills,  etc.  Depending  on  the  nature 
of  ihe  document,  the  carrier  may  be 
required  to  retain  the  document  for  a 
period  of  30  days  to  3  years.  Public 
charter  operators  and  overseas  military 
personnel  charter  operators  must  retain 
documents  which  evidence  or  reflect 
deposits  made  by  each  charter 
participant  and  commissions  received 


by,  paid  to,  or  deducted  by  travel  agents, 
and  all  statements,  invoices,  bills  and 
receipts  from  suppliers  or  furnishers  of 
goods  and  services  in  connection  with 
the  tour  or  charter.  These  records  are 
retained  for  6  months  after  completion 
of  the  charter  program. 

Not  only  is  it  imperative  that  carriers 
and  charter  operators  retain  source 
documentation,  but  it  is  critical  that  we 
ensure  that  DOT  has  access  to  these 
records.  Given  DOT's  established 
information  needs  for  such  reports,  the 
underlying  support  docimientation  must 
be  retained  for  a  reasonable  period  of 
time.  Absent  the  retention  requirements, 
the  support  for  such  reports  may  or  may 
not  exist  for  audit/validation  purposes 
and  the  relevance  and  usefulness  of  the 
carrier  submissions  would  be  impaired, 
since  the  data  could  not  be  verified  to 
the  source  on  a  test  basis. 

Under  the  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002  (44  U.S.C.  3501  note),  a 
statistical  agency  must  clearly 
distinguish  any  information  it  collects 
for  non-statistical  purposes. 
Respondents  and  the  public  are  hereby  ' 
notified  that  BTS  uses  the  information 
it  collects  under  this  OMB  approval  for 
non-statistical  purposes  including,  but 
not  limited  to.  publication  of  both 
Respondent's  identity  and  its  data, 
submission  of  the  information  to 
agencies  outside  BTS  for  review, 
analysis  and  possible  use  in  regulatory 
and  other  administrative  matters. 

Issued  in  Washington,  DC,  on  February  14, 
2003. 

Donald  W.  Bright, 

Assistant  Director,  Airline  Information, 
Bureau  of  Transportation  Statistics. 

[FT?  Doc.  03-4554  Filed  2-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  OMB  Review;  Report  of 
Extension  of  Credit  to  Political 
Candidates— Form  183 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  collecting  reports  from  air  carriers 
on  the  aggregated  indebtedness  balance 
of  a  political  candidate  or  party  for 
Federal  office.  The  reports  are  required 
when  the  aggregated  indebtedness  is 
over  $5,000  on  the  last  day  of  a  month. 
DATES:  Written  comments  should  be 
submitted  by  April  28,  2003. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  FAX  NO.  366-3383  or  e-mail 
bemard.stankus@bts.gov. 

Comments:  Comments  should  identify 
the  associated  OMB  approval  #  2138- 
0016.  Persons  wishing  the  Department  , 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#  2138-0016.  The  postcard  will  be  date/ 
time  stamped  and  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.(202)  366-4387. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  2138-0016. 

Title:  Report  of  Extension  of  Credit  to 
Political  Candidates— Form  183  14  CFR 
part  374a. 

Form  No.;  183. 

Type  Of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Certificated  air  carriers. 

Number  of  Respondents:  2  {Monthly 
Average). 

Number  of  Responses:  24. 

Estimated  Time  per  Response:  1  hour. 

Total  Annual  Burden:  24  hours. 

Needs  and  Uses:  The  Department  uses 
this  form  as  the  means  to  fulfill  its 
obligation  under  the  Federal  Election 
Campaign  Act  of  1971  (the  Act).  The 


Act's  legislative  history  indicates  that 
one  of  its  statutory  goals  is  to  prevent 
candidates  for  Federal  political  office 
from  incurring  large  amounts  of 
unsecured  debt  with  regulated 
transportation  companies  {e.g.  airlines). 
This  information  collection  allows  the 
Department  to  monitor  and  disclose  the 
amount  of  unsecured  credit  extended  by 
airlines  to  candidates  for  Federal  office. 
All  certificated  air  carriers  are  required 
to  submit  this  information. 

The  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002  (44  U.S.C.  3501  note),  requires 
a  statistical  agency  to  clearly  identify 
information  it  collects  for  non-statistical 
purposes.  BTS  hereby  notifies  the 
respondents  and  the  public  that  BTS 
uses  the  information  it  collects  under 
this  OMB  approval  for  non-statistical 
purposes  including,  but  not  limited  to, 
publication  of  both  Respondent's 
identity  and  its  data,  submission  of  the 
information  to  agencies  outside  BTS  for 
review,  analysis  and  possible  use  in 
regulatory  and  other  administrative 
matters. 

Issued  in  Washington,  DC,  on  February  14, 
2003. 
Donald  W.  Bright, 

Assistant  Director,  Airline  Information. 
Bureau  of  Transportation  Statistics. 

[FR  Doc.  03-U555  Filed  2-25-03;  8:45  am) 

BILUNG  CODE  49ia-62-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  03-04] 

Notice  of  Request  for  Preemption 
Determination  or  Order 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  for 
comment  a  request  by  National  City 
Bank,  N.A.,  National  City  Bank  of  - 
Indiana,  N.A.,  and  their  operating 
subsidiaries.  National  City  Mortgage 
Company  and  First  Franklin  Financial 
Company  (referred  to  collectively  in  this 
notice  as  National  City)  for  a 
determination  or  order  under  12  U.S.C. 
24(Seventh),  12  U.S.C.  371  and  the 
OCC's  implementing  regulations,  that 
the  Georgia  Fair  Lending  Act  does  not 
apply  to  National  City.  The  purpose  of 
this  notice  is  to  afford  interested 
persons  and  eiffected  parties  an 
opportunity  to  submit  comments  before 


the  OCC  issues  any  determination  or 
order  responding  to  this  request. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  2003. 
ADDRESSES:  Please  direct  your 
comments  to:  Office  of  the  Comptroller 
of  the  Currency,  250  E  Street.  SW.. 
Public  Information  Room.  Mailstop  1-5, 
Attention:  Docket  No.  03-04,         ^       . 
Washington,  DC  20219,  fax  number     *' 
(202)  874-4448,  or  Internet  address: 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  comment ers  are 
encouraged  to  submit  their  comments 
by  fax  or  e-mail.  Comments  may  be 
inspected  and  photocopied  at  the  OCC's 
Public  Reference  Room,  250  E  Street. 
SW.,  Washington.  DC  20219.  You  can 
make  an  appointment  to  inspect  or 
photocopy  the  comments  by  calling 
(202)874-5043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer,  Counsel,  Legislative  and 
Regulatory  Activities  Division.  (202) 
874-5090. 

SUPPLEMENTARY  INFORMATION:  The 
(Borgia  Fair  Lending  Act  (GFLA) ' 
became  effective  October  1,  2002.  The 
GFLA  restricts  the  ability  of  creditors  or 
servicers  to  charge  certain  fees  and 
engage  in  certain  practices  for  three 
categories  of  loans  defined  by  the  GFLA: 
"home  loans,"  "covered  home  loans," 
and  "high-cost  home  loans."  The 
characterization  of  a  loan  within  each  of 
these  categories  depends  on  the  annual 
percentage  rate  and  the  amount  of 
points  and  fees  charged.^  All  "home 
loans"  are  subject  to  certain  restrictions 
on  the  terms  of  credit  and  loan-related 
fees,  including  prohibitions  on  the 
financing  of  credit  insurance,  debt  ' 
cancellation  coverage  or  suspension 
coverage,  and  limitations  on  late  foes 
and  payoff  statement  fees. 

In  addition  to  the  restrictions  on 
"home  loans."  "covered  home  loans" 
are  subject  to  restrictions  on  the  number 
of  times  a  loan  may  be  refinanced  and 
the  circumstances  in  which  a 
refinancing  may  occur.  For  example,  the 
GFLA  prohibits  a  creditor  from 
refinancing  an  existing  home  loan  that 
is  less  than  five  years  old  with  a 
"covered  home  loan"  that  does  not 
provide  a  reasonable  "tangible  net 
benefit"  to  the  borrower  considering  all 
the  circumstances. 

"High-cost  home  loans"  are  subject  to 
the  restrictions  on  "home  loans"  and 
"covered  home  loans,"  as  well  as 
numerous  disclosure  requirements  and 
restrictions  on  the  terms  of  credit  and 


'  The  GFLA  is  to  be  codified  as  CA  Code.  Ann. 
§§  7-6A-1  el  seq. 

2  See  GFLA  §  7-6A-2. 
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loan-related  fees.  Creditors  must 
disclose  to  borrowers  that  the  loan  is 
high-cost,  and  borrowers  must  attend 
loan  counseling  before  the  creditor  may 
make  the  loan.  In  addition,  the  GFLA 
prohibits  pre-payment  penalties, 
balloon  payments,  negative 
amortization,  increases  in  the  interest 
rates  after  default,  advance  payments 
from  loan  proceeds,  fees  to  modify, 
renew,  extend,  amend  or  defer  a 
payment,  and  accelerating  payments  at 
the  creditor's  or  servicer's  sole 
discretion. 

National  City  requests  the  OCC  to 
issue  a  determination  or  order  that  12 
U.S.C.  24(Seventh),  12  U.S.C.  371  and 
their  implementing  regulations  preempt 
the  GFLA.  A  copy  of  the  request  appears 
as  an  Appendix  to  this  notice.  We  will 
publish  any  final  determination  or  order 
responding  to  National  City's  request  in 
the  Federal  Register. 

Regardless  of  the  ultimate  conclusion 
reached  regarding  preemption  of  the 
GFLA  or  any  other  similar  state  or  local 
law,  abusive  and  predatory  lending 
practices  that  take  unfair  advantage  of 
borrowers,  or  have  a  detrimental  effect 
on  communities,  may  violate  a  number 
of  federal  laws,  and  do  conflict  with  the 
high  standards  by  which  the  OCC 
expects  national  banks  to  conduct  their 
operations.  Accordingly,  concurrent 
with  issuance  of  this  Notice  of  Request 
for  Preemption  Determination  or  Order, 
the  OCC  is  issuing  two  Advisory  Letters. 
Advisory  Letter  2003-2.  "Guidelines  for 
National  Banks  to  Guard  Against 
Predatory  and  Abusive  Lending 
Practices."  February  21,  2003,  and 
Advisory  Letter  2003-3,  "Avoiding 
Predatory  and  Abusive  Lending 
Practices  in  Brokered  and  Purchased 
Loans,"  February  21,  2003.  Together 
these  two  Advisory  Letters  set  forth 
standards  that  should  assure  that 
national  banks  are  not  directly  involved, 
or  indirectly  associated  with,  predatory 
or  abusive  lending  practices. 

Issues  Presented  by  National  Cit)-'s 
Request 

National  City  has  the  asked  the  OCC 
to  determine  that  12  U.S.C.  24(Seventh) 
and  371  preempt  the  GFLA.  This 
request  requires  determining  whether 
"Congress,  in  enacting  the  Federal 
Statute,  intend(edl  to  exercise  its 
constitutionally  delegated  authority  to 
set  aside  the  laws  of  a  State."  Bamett 
Bank  of  Marion  County,  N.A.  v.  Nelson, 
et  al.' 

Central  to  the  issues  raised  by 
National  City  is  12  U.S.C.  371,  which 
vests  in  the  OCC  comprehensive 
authority  to  regulate  and  restrict  the  real 


estate  lending  activities  of  national 
banks.  Section  371  provides: 

|a|ny  national  banking  association  may 
make,  arrange,  purchase  or  sell  loans  or 
extensions  of  credit  secured  by  liens  on 
interests  in  real  estate,  subject  to  section    4 
1828(o)  of  this  title  and  such  restrictions  and 
requirements  as  the  Comptroller  of  the 
Currency  may  prescribe  by  regulation  or 
order. 

The  exercise  of  the  powers  granted  by 
section  371  is  not  conditioned  on 
compliance  with  any  state  requirement.'* 
Notably,  the  exercise  of  powers  under 
that  section  is  subject  only  to  such  rules 
and  regulations  as  the  Comptroller  may 
prescribe. 

In  Barnett.  the  Supreme  Court 
analyzed  a  similarly  structured  statute, 
12  U.S.C.  92  and  the  extent  to  which 
section  92  leaves  room  for  state 
regulation  of  the  activities  the  statute 
authorizes.  There,  the  Supreme  Court 
stated  that: 

(section  92'sl  language  suggests  a  broad, 
not  a  limited,  permission.  That  language 
says,  without  relevant  qualification,  that 
national  banks  "may  *   *   *  act  as  the  agent" 
for  insurance  sales.  12  U.S.C.  92.  It 
specifically  refers  to  "rules  and  regulations" 
that  will  govern  such  sales,  wh'le  citing  as 
their  source  not  stale  law,  but  the  federal 
Comptroller  of  the  Currency. ^ 

The  Court  concluded  that  "where 
Congress  has  not  expressly  conditioned 
the  grant  of  "power"  upon  a  grant  of 
state  permission,  the  Court  has 
ordinarily  found  that  no  such  condition 
applies."** 

"The  Congressional  delegation  to  the 
Comptroller  of  authority  under  section 
371  mentions  only  conditions  imposed 
by  the  OCC  for  national  banks  pursuant 
to  section  1828(o)  and  "such  restrictions 
and  requirements  as  the  Comptroller  of 
the  Currency  may  prescribe  by 
regulation  or  order."  It  makes  no 
mention  of  conditions  imposed  by  state 
law.  Citing  the  judicial  maxim  of 
statutory  interpretation  expressio  unius 
est  exclusio  alterius  ("mention  of  one 
thing  implies  exclusion  of  another"), 
National  City  contends  that  this  plain 
language  evidences  a  Congressional 
intent  to  permit  only  the  OCC  to  impose 
conditions  on  national  bank  real  estate 
lending  regulation,  leaving.no  room  for 
state  involvement. 


The  legislative  history  of  section  371 
lends  support  to  this  construction. 
National  banks'  real  estate  lending 
activities  have  consistently  been  subject 
to  comprehensive  Federal  regulation 
ever  since  the  authority  to  lend  on  the 
security  of  real  estate  was  first  granted 
to  them  in  the  Federal  Reserve  Act  of 
1913.  For  many  years,  national  banks' 
real  estate  lending  authority  was 
governed  by  the  express  terms  of  section 
371.  As  originally  enacted  in  1913, 
section  371  contained  a  limited  grant  of 
authority  to  national  banks  to  lend  on 
the  security  of  "improved  and 
unencumbered  farm  land,  situated 
within  its  Federal  reserve  district."  ^  In 
addition  to  the  geographic  limits 
inherent  in  this  authorization,  the 
Federal  Reserve  Act  also  imposed  limits 
on  the  term  and  amount  of  each  loan  as 
well  as  an  aggregate  lending  limit.  Over 
the  years,  section  371  was  repeatedly 
amended  to  broaden  the  types  of  real 
estate  loans  national  banks  were 
permitted  to  make,  to  expand 
geographic  limits,  and  to  modify  loan 
term  limits  and  per-loan  and  aggregate 
lending  limits.  Fn  1982,  Congress 
removed  these  "rigid  statutory 
limitations"  •*  in  favor  of  a  broad 
provision  authorizing  national  banks  to 
"make,  arrange,  purchase,  or  sell  loans 
or  extensions  of  credit  secured  by  liens 
on  interest  in  real  estate,  subject  to  such 
terms,  conditions,  and  limitations  as 
may  be  prescribed  by  the  Comptroller  of 
the  Currency  by  order,  rule,  or 
regulation."  "  The  purpose  of  the  1982 
amendment  was  "to  provide  national 
banks  with  the  ability  to  engage  in  more 
creative  and  flexible  financing,  and  to 
become  stronger  participants  in  the 
home  financing  market."  '°  In  1991, 
Congress  removed  the  term  "rule"  from 
this  phrase  '  ^  and  enacted  an  additional 
requirement,  codified  at  12  U.S.C. 
1828(o),  that  national  banks  (and  other 
insured  depository  institutions)  conduct 
real  estate  lending  pursuant  to  "uniform 
standards"  adopted  at  the  Federal  level 
by  regulation  of  the  OCC  and  the  other 
Federal  banking  agencies. '^  Thus,  the 
history  of  national  banks'  real  estate 
lending  activities  under  section  371  is 
one  of  extensive  Congressional 
involvement  gradually  giving  way  to  a 


'517U.S.  25,  :)0(1996). 


*  Sul)sequent  FfidemI  legislation  may  provide, 
however,  that  national  txinks  shall  conduct  certain 
activities  subject  to  state  law  standards.  For 
example,  national  banks  conduct  insurance  sales, 
solicitation,  and  cross-marketing  activities  subject 
to  certain  types  of  state  restrictions  expressly  set  out 
in  the  Gramm-Leach-Bliley  Act.  See  15  U.S.C. 
6701(d)(2)(B).  There  is  no  similar  Federal 
legislationrsubjecting  national  banks'  real  estate 
lending  activities  to  state  law  standards. 

^Barnett.  517  U.S.  at  32. 

•W.at34. 


'  Federal  Reserve  Act,  ch.  6,  §  24.  38  Stat.  251, 
273  (19f3). 

"S.  Rep.  No.  97-536,  at  27  (1982). 

"Gam-St  Germain  Depository  Institutions  Act  of 
1982,  Pub.  L.  97-320,  §403,  96  Stat.  1469,  1510- 
11  (1982). 

'OS.  Rep.  No.  97-536,  at  27  (1982). 

"This  language  was  changed  without 
explanation. 

'2  Section  304  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act,  12  U.S.C.  1828(o). 
These  standards  governing  national  banks'  real 
estate  lending  are  set  forth  in  subpart  D  of  part  34. 
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streamlined  approach  in  which 
Congress  has  delegated  broad  authority 
to  the  Comptroller.'-^  It  may  therefore -be 
argued  that  section  371  evidences  an 
intent  for  the  OCC  to  occupy  the  field 
of  regulation  of  national  banks'  real 
estate  lending  except,  of  course,  where 
Congress  in  other  legislation  has  made 
them  subject  to  additional  requirements, 
e.g.  the  Truth  in  Lending  Act.'" 

The  OCC  has  implemented  section 
371  in  regulations  set  forth  at  12  CFR 
part  34.  Subpart  A  of  part  34,  by  its 
terms,  applies  to  both  national  banks 
and  their  operating  subsidiaries.''' 
Twelve  CFR  34.3  establishes  the  general 
rule  that  a  national  bank  and  its 
operating  subsidiaries  may  engage  in 
real  estate  lending  subject  only  to  the 
"terms,  conditions,  and  limitations 
prescribed  by  the  Comptroller  of  the 
Currency  by  regulation  or  order." 
Twelve  CFR  34.4(a)  expressly  provides 
that  five  types  of  state  law  limitations 
are  not  applicable  to  real  estate  loans 
made  by  national  banks  and  their 
operating  subsidiaries: 

(a)  Specific  preemption.  A  national 
bank  may  make  real  estate  loans  under 
12  U.S.C.  371  and  §  34.3  without  regard 
to  State  law  limitations  concerning: 

(1)  The  amount  of  a  loan  in  relation 
to  the  appraised  value  of  the  real  estate; 

(2)  The  schedule  for  the  repayment  of 
principal  and  interest; 

(3)  "The  term  to  maturity  of  the  loan; 

(4)  The  aggregate  amount  of  funds  that 
may  be  loaned  upon  the  security  of  real 
estate;  and 

(5)  The  covenants  and  restrictions  that 
must  be  contained  in  a  lease  to  qualify 
the  leasehold  as  acceptable  security  for 

a  real  estate  loan. 

It  would  appear  that  a  number  of 
GFLA  provisions  fall  within  the  scope 
of  §  34.4(a).  For  example.  National  City 
argues  that  a  number  of  GFLA 
prohibitions,  including  those  on  balloon 
payments,  negative  amortization, 
advance  payments  from  the  loan 
proceeds  and  acceleration  at  the 
creditor's  or  servicer's  discretion,  are 
state  law  limitations  concerning  the 
"schedule  for  the  repayment  of 
principal  and  interest"  and  are  therefore 
preempted  by  §,34. 4(a)(2). 

Twelve  CFR  34.4(b)  states: 


"  We  note  that  in  Hire  v.  Santa  Fe  Elevator  Corp.. 
331  U.S.  218  (1946),  the  Supreme  Court  considered 
a  statute  that  had  been  similarly  revised  to  delegate 
exclusive  authority  under  it  to  the  Secretary  of 
Agriculture.  Even  though  the  statutory  revision  in 
question  in  flice  authorized  the  Secretary  "to 
cooperate  with  State  officials,"  the  .Supreme  Court 
found  the  revision  evidence  that  Congress  acted  "so, 
unequivocally  as  to  make  clear  that  it  intends  na 
regulation  except  its  own."  Id.  at  236. 

'^15  U.S.C.  1601  etseq. 

'sSee  12  CFR  34.1(b). 


The  OCC  will  apply  recognized 
principles  of  Federal  preemption  in 
considering  whether  State  laws  apply  to 
other  aspects  of  real  estate  lending  by 
national  banks.'" 

It  may  be  argued  that  the  structure  of 
§  371  and  §  34.3,  together  with  the 
express  preemption  delineated  in 
§  34.4(a),  evidence  a  presumption  that 
state  law  does  not  apply  to  the  real 
estate  lending  activities  of  national 
banks  and  their  operating  subsidiaries 
unless  the  OCC  determines  under 
§  34.4(b)  that  a  particular  state  law  is  not 
preempted.  In  other  words,  in 
"considering  whether  state  laws  apply" 
for  purposes  of  issuing  an  order  under 
section  371,  the  OCC  could  either  issue 
an  order  confirming  that  the  law  is  not 
applicable  or  providing  that  it  will  be 
applicable  after  applying  the 
"recognized  principles  of  preemption" 
referred  to  in  §  34.4(b).  Thus,  in  effect. 
National  City  argues  that  section  371 
authorizes  the  OCC  to  "occupy  the 
field"  of  real  estate  lending  regulation 
for  national  banks,  and  that,  through  its 
regulations,  including  §  34.4(a)  and  (b), 
the  OCC  has  done  so. 

Thus,  in  order  to  implement  §  34.4(b) 
to  determine  whether  any  of  the  GFLA 
provisions  not  otherwise  preempted 
under  §  34.4(a)  apply  to  National  City, 
the  OCC  examines  whether  the  state  law 
"stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the 
full  purposes  and  objectives  of 
Congress."  '^  In  the  present  context,  the 
OCC  must  examine  the  effect  that  the 
state  law  provisions  have  on  a  national 
bank's  exercise  of  the  federally 
authorized  power  to  engage  in  real 
estate  lending  granted  by  Federal 
statutes,  including  12  UiS.C.  371.'"  As 
set  out  in  detail  in  its  request.  National 
City  asserts  that  various  GFLA 
provisions  place  impermissible  limits 
on  the  exercise  of  national  banks'  real 
estate  lending  powers  under  12  U.S.C.    • 
371  and  place  impermissible  limits  on 
the  exercise  of  national  banks'  authority 
to  lend  money  generally  under  12  U.S.C. 
24(Seventh)  and  to  charge  fees  for 
lending  products  or  services.'^ 

National  City  accordingly  requests  the 
OCC  to  issue  a  determination  or  an 
order  under  12  U.S.C.  24(Seventh)  and 
12  U.S.C.  371  that  the  identified 


"•Sff  12  CFR  24.4(b). 

' '  Barnett.  517  U.S.  at  31 ,  quoting  Nines  v. 
Davidowitz.  312  U.S:  52.  67  (1941).  , 

'"As  explained  btilow.  National  City  also  argues 
that  a  number  of  GFLA  provisions  impair  the  bank's 
ability  to  exercise  its  general  lending  authority 
under  12  U.S.C.  24  (.Seventh). 

'"The  (X:C's  regulation  at  12  CFR  7.4002 
reaffirms  that  ability  to  charge  a  fee  for  a  bank's 
services. 


provisions  of  the  GFLA  do  not  apply  to  . 
National  City. 

Request  for  Comments 

The  OCC  solicits  comment  oh  the 
issues  raised  by  the  National  City 
request. 

Dated:  February  13,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Appendix — National  City's  Request 

February  11,  2003. 

Julie  L.  Williams,  First  Senior  Deputy 

Comptroller  of  the  Currency  and  Chief 
Counsel.  Office  of  the  Comptroller  of  the 
Currency.  250  E.  Street.  SW.. 
Washington.  Lie  20219. 
Re:  Request  for  Preemption  Determination  or 
Order. 
Dear  Ms.  Williams:  On  behalf  of  National 
City  Bank,  National  City  Bank  of  Indi^na  and 
its  operating  subsidiaries  First  Franklin 
Financial  Corporation  and  National  City 
Mortgage  Co.  we  hereby  request  the  Office  of 
the  Comptroller  of  the  Currency  (  "OCC")  to 
issue  a  preemption  determination  or  Order 
under  12  U.S.C.  371  that  the  Georgia  Fair 
Lending  Act  (""GFLA")  is  preempted  by 
federal  law  and  regulations.  spe{:ificallv  12 
U.S.C.  24  (Seventh),  371  and  484  and  12  CFR 
.34.1(b);  34.3,  34.4,  7.4002  and  7.4006  as  it 
relates  to  a  national  bank  and  its  operating 
subsidiaries  in  the  exercise  of  their  federally 
granted  real  estate  lending  powers. 

I.  Background 

A.  The  Requesting  Parties  * 

National  City  Bank  and  National  City  Bank- 
of  Indiana  both  are  national  banks,  chartered, 
regulated,  and  supervised  by  the  OCC>. 
National  City  Mortgage  Co.  and  First  Franklin 
Financial  Corporation  are  wholly  owned 
operating  subsidiaries  of  National  City  Bank 
of  Indiana  and  are  similarly  regulated  and 
supervised'by  the  OCC. 

National  City  Bank  originates  in  its  own 
name  and  funds  home  equity  loans  and  lines 
of  credit  on  a  nation\<'ide  basis.  National  City 
Mortgage  Co.  originates  in  its  own  name  and 
funds  first  and  second  mortgage  loans 
throughout  the  United  States  for  the  purpose 
of  financing  and  refinancing  the  acquisition 
and  corfstruction  of  real  property  consisting 
of  one  to  four  family  residential  dwellings. 
First  Franklin  Financial  Corporation-  , 

originates  in  its  own  name  and  funds  first 
and  second  mbrtgage  loans  that  enable 
borrowers  to  acquire  and  refinance  one  to 
four  family  residential  real  property.  In  this 
request.  National  City  Bank,  Nationaltilx 
Mortgage  Co.  and  First  Franklin  Financial 
Corporation  are  collectively  referred  to  as 
"National  City  "  National  City  receives  loan 
applic:ations  from  third  party  mortgage 
brokers,  and  those  mortgage  brokers  perfonTi 
many  services  resulting  in  the  origination  of 
the  loans  and  lines  of  credit  by  National  City 
in  its  own  name. 

B.  The  Georgia  Fair  Lending  Act 

The  GFLA  became  effective  on  October  1. 
2002.  In  the  enactment  of  GFLA  the  Georgia 
Legislature  was  attemplirlg  to  address  abuses 


8962 


Federal  Register  /  Vol.  68,  No.  38  /  Wednesday.  February  26,  20Q3/ Notices 


Federal  Register /Vol.  68,  No.  38 /Wednesday,  February  26.  2003 /Notices 


8963 


it  perctfived  in  the  marketplace  that 
disadvantaged  persons  who  may  have 
impaired  credit  or  were  unfamiliar  with  real 
estate  lending  procedures  and  terms.  There 
may  be  a  legitimate  state  purpose  for 
regulation  of  lending  practices  which  are 
otherwise  unsupervised.  However,  that 
purpose  has  no  applicability  to  national 
banks  and  their  operating  subsidiaries,  which 
are  subject  to  comprehensive  regulation  and 
supervision  by  the  CX^C  as  required  by 
federal  law. 

GFLA  restricts  national  banks  and  their 
operating  subsidiaries'  ability  to  originate 
mortgage  loans  in  the  state  of  Georgia,  set 
interest  rates,  fees  and  credit  terms,  establish 
disclosures  and  utilize  the  services  of  third 
party  mortgage  brokers  in  the  origination 
process.  GFLA  applies  to  all  consumer- 
purpose  loans  and  lines  of  credit  secured  by 
borrower-occupied  one  to  four  family 
residential  property  within  the  conforming 
loan  limit  set  by  FNMA  for  a  single-family 
dwelling  except  reverse  mortgages,  bridge 
loans  and  loans  which  are  also  secured  by 
personal  property  ("Home  Loan").  Certain  of 
GFLA's  restrictions  apply  to  all  Home  Loans. 
Other  limitations  apply  to  one  or  both  of  the 
two  sub-categories  of  Home  Loans  created  by 
GFLA  as  it  was  originally  enacted:  Covered 
Home  Loans  and  High  Cost  Home  Loans. 
Whether  a  Home  Loan  fits  into  these 
categories  depends  on  the  loan's  interest  rate 
and  fees  and  charges.  The  fees  and  charges 
which  cause  a  Home  Loan  to  be  categorized 
as  a  Covered  Home  Loan  or  High  C:ost  Home 
Loan  inc:lude  the  fees  paid  to  a  third  party 
mortgage  broker. 

GFLA  establishes  specific  and  burdensome 
limitations  on  mortgage-secured  loans  and 
lines  of  credit  that  significantly  interfere  with 
National  t;itv's  ability  to  make  these  loans. 
All  Home  Loans  are  subject  to  restrictions  on 
the  terms  of  credit  and  certain  loan  related 
fees,  including  Ihn  prohibition  of  financing  of 
credit  insurance,  debt  cancellation  and 
suspension  coviirage,  and  limiting  late 
charges  and  prohibiting  payoff  and  relea.se 
fees.  If  the  loan  or  line  of  credit  is  a  Covered 
Home  Loan  which  refinances  a  Home  Loan 
which  was  ( losed  within  the  previous  five 
years.  National  C'ity  is  restricted  from 
originating  it  unless  the  refinanced 
transaction  meets  standards  established  by 
GFLA.  if  the  loan  or  line  of  credit  is  a  High 
Cost  Home  Loan,  (iFLA  does  not  permit 
National  (iity  to  originate  it  unless  the 
borrower  has  received  advance  counseling 
with  respect  to  the  advisability  of  the 
transaction  from  a  third  party  nonprofit 
organization.  GFLA  regulates  National  City's 
ability  to  determine  the  borrower's  ability  to 
repay  the  High  Cost  Home  Loan.  GFLA 
-restric;ts,  and  in  some  cases  prohibits,  the 
imposition  by  National  City  of  certain  i:redit 
terms  or  servicing  fees  on  High  Cost  Home 
Loans,  including:  prepayment  penalties, 
balloon  payments,  advance  loan  payments, 
acceleration  in  the  lender's  discretion, 
negative  amortization,  posl-defaull  interest 
and  fees  to  modify,  renew,  amend  or  extend 
the  loan  or  defer  a  payment.  Any  High  (^ost 
Home  Loan  must  contain  a  specific 
disclosure  that  it  is  subject  to  special  rules, 
including  purchaser  and  assignee  liability, 
under  GFLA.  Finally.  GFLA  imposes  pre- 
foreclosure  requirements. 


GFLA  currently  creates  strict  assignee 
liability  for  all  subsequent  holders  of  a  home 
loan.  GFLA  provides  a  private  right  of  action 
for  borrowers  against  lenders,  mortgage 
brokers,  assignees  and  servicers  for 
injunctive  and  declaratory  relief  as  well  as 
actual  damages,  including  incidental  and 
consequential  damages,  statutory  damages 
equal  to  forfeiture  of  all  interest  or  twice  thfe 
interest  paid,  punitive  damages,  attorneys' 
fees  and  costs.  In  addition,  the  Georgia 
Attorney  General,  district  attorneys,  the 
Commissioner  of  Banking  and  Finance  and. 
with  respect  to  the  insurance  provisions,  the 
Commissioner  of  Insurance  has  the 
jurisdiction  to  enforce  GFLA  through  their 
general  state  regulatory  powers  and  civil 
process.  Criminal  penalties  are  also  available. 

The  uncapped  investor  liability  caused 
Standard  &  Poors,  Moody's  Investor  Services 
and  Fitch  Ratings  to  cease  rating  any  security 
that  includes  GFLA-governed  loans.  As  of 
February  4.  2003  Fitch  Ratings  declined  to 
rate  Cteorgia  Home  Loans  in  RMBS  pools. 
Fitch  ratings  also  announced  that  it  was 
considering  the  impact  of  further  state  and 
local  predatory  lending  legislation  on  its 
ability  to  rate  transactions.  As  a  result,  the 
GFLA  impairs  National  City's  ability  to 
securitize  or  sell  their  loans  on  the  secondary 
market. 

In  light  of  the  redent  pronouncements  by 
the  securities  rating  agencies,  the  Georgia 
Legislature  is  considering  amendments  to 
GFLA  which  could  limit  or  eliminate  liability 
for  assignees  and  purchasers,  remove  the 
category  of  Covered  Loans  and  make  other 
substantive  changes  to  the  law.  These 
proposed  changes,  if  enacted,  will  reduce  the 
number  of  loans  categorized  as  High  Cost 
Home  Loans  and  might  provide  limited  safe 
harbors  for  refinancings.  However,  the 
proposed  amendments  would  not  affect  the 
restrictions  on  loan  fees  and  terms  for  Home 
Loans  and  High  Cost  Home  Loans  and  the 
preconditions  for  originating  a  High  Cost 
Home  Loan.  One  propo.sal  would  also  restrict 
the  refinancing  of  any  Home  Loan  originated 
in  the  previous  five  years  unless  the 
refinancing  meets  GFLA's  standards. 
Therefore,  the  proposed  amendments  do  not 
obviate  National  City  or  any  other  national 
banking  organization's  need  for  a  preemption 
determination. 

(;  Impact  of  GFLA  on  National  City's' Real 
Estate  Lending  iu  Georgia 

The  effect  of  GFLA  is  to  limit  National 
C;ity's  ability  to  originate  and  to  establish  the 
terms  of  c;redit  on  residential  real  estate  loans 
and  lines  of  credit,  including  loans  or  lines 
of  credit  submitted  by  a  third  party  mortgage 
broker.  GFLA  has  significantly  impaired 
National  City's  ability  to  originate  residential 
real  estate  loans  in  Georgia. 

In  addition  to  preventing  National  City 
from  exercising  its  fundamental  powers  to 
engage  in  residential  real  estate  transactions 
and  to  inc  orporate  credit  terms  that  National 
City  feels  may  be  necessary  to  lend  in  a  safe 
and  sound  manner,  GFLA  has  also  adversely 
affected  the  investor  market  for  Georgia 
loans.  The  restrictions  imposed  by  GFLA 
have  lead  tiie  Government  Sponsored 
Enterprises  ("GSE's  ")  to  limit  the  loans  they 
will  purcha.se  from  National  City  and  other 


originators,  and  Standard  and  Poors,  Fitch 
Ratings  and  Moody's  Investor  Service  have 
publicly  stated  they  will  not  allow  a  GFLA 
governed  loan  in  a  rated  structured  financial 
transaction.  This  is  another  example  of  how 
the  GFLA  adversely  affects  National  City's 
ability  to  sell  or  securitize  loans. 2° 

n.  Reasons  Supporting  the  Requested 
Preemption  of  GFLA 

A.  GFLA  Is  Preempted  by  Paramount  Federal 
Law 


National  banks  and  their  operating 
subsidiaries  have  broad  authority  to  originate 
and  establish  the  terms  and  conditions  of 
mortgage  loans,  subject  only  to  the 
paramount  regulations  and  orders  established 
by  the  Office  of  the  Comptroller  of  the 
Currency  ("OCC"). 

Federal  law  may  preempt  state  law  (1) 
where  Congress  has  expressly  preempted 
state  law,  (2)  where  Congress  has  occupied 
the  field  the  state  seeks  to  regulate,  and  (3) 
where  state  law  actually  conflicts  with 
federal  law.  Schneidewind  v.  ANR  Pipeline 
Co..  485  U.S.  293,  299-300  (1988).  In 
applying  the  test  put  forth  by  the  United 
States  Supreme  Court  in  Barnett  Bank.  N.A. 
v.  Nelson.  517  U.S.  25  (1996),  134  L.  Ed.2d 
237  to  the  facts  here  it  is  clear  that  Congress 
provided  national  banks  with  a  broad  grant 
of  powers  under  12  U.S.C.  24  (Seventh)  and 
a  specifically  broad  grant  of  powers  for  real 
estate  lending  pursuant  to  12  U.S.C.  371. 
This  grant  of  power  to  permit  real  estate 
lending  is  the  exact  activity  which  GFLA 
restricts.  The  State's  prohibitions  under 
GFLA  "stand  as  an  obstacle  to  the 
accomplishment"  of  one  of  the  federal 
statute's  purposes.  Mines  v.  Davidowitz.  312 
U.S.  52,  67,  85  L.  Ed.  581.  61  S.  Ct.  399 
(1941). 

Twelve  U.S.C.  §  371  occupies  the  field  of 
mortgage  lending  subject  only  to  such  . 
regulations  and  orders  as  are  adopted  by  the 
OCC.  The  Supreme  Court  has  recognized  that 
slate  law  generally  should  not  limit  powers 
granted  by  Congress — 

In  using  the  word  "powers."  the  statute 
chooses  a  legal  concej>t  that,  in  the  context 
of  national  bank  legislation,  has  a  history. 
That  history  is  one  of  interpreting  grants  of 
both  enumerated  and  incidental  "powers"  to 
national  banks  as  grants  of  authority  not 
normally  limited  by,  but  rather  ordinarily 
preempting,  contrary  state  law.  Darnel  Bank 
v.  Nel.son,  517  U.S.  25  at  32  (1996).  See  also 
Bank  One  v.  Guttau,  190  F.3d  844,  847  (8lh 
Cir.  1999). 

The  Supreme  Court  has  held  that  federal 
law  preempts  not  only  state  laws  that  purport 
to  prohibit  a  national  bank  from  engaging  in 
an  activity  permissible  under  federal  law  but 
also  state  laws  that  condition  the  exercise  by 
"  a  national  bank  of  a  federally  authorized 
activity. 

|W|here  Congress  has  not  expressly 
conditioned  the  grant  of  "power"  upon  a 
grant  of  state  permission,  the  Court  has 
ordinarily  found  that  no  such  condition 
applies.  In  Franklin  Nat.  Bank,  the  Court 


-'"We  note  that  other  slatRS  and  localities  have 
passed  similar  reslriclioiis  thai  also  adversely  affect 
National  City's  real  estate  lending. 


made  this  point  explicit.  It  held  that  Congress 
did  not  intend  to  subject  national  banks' 
power  to  local  restrictions  because  the 
federal  power-granting  statute  there  in 
question  contained  'no  indication  that 
Congress  [so]  intended*   *   *  as  it  has  done 
by  express  language  in  several  other 
instances.'  Barnett,  517  U.S.  at  34  (citations 
omitted;  emphasis  in  original). 

As  was  the  case  in  Barnett,  Congress 
placed  no  restrictions  in  12  U.S.C.  371  on  the 
ability  to  conduct  real  estate  lending 
activities  other  than  by  nites  and/or 
regulations  as  may  be  promulgated  by  the 
OCC.  The  OCC  has  done  so  by  promulgating 
12  CFR  34,  which  by  its  terms  reserves  no 
right  to  the  states  to  regulate  in  the  area  of 
real  estate  lending  by  a  national  bank  or  its 
operating  subsidiary.  National  City  is  of  the 
opinion  as  supported  by  the  Supreme  Court's 
decision  in  Barnett  that  the  federal  statute 
governing  the  power  of  a  national  bank  to 
lend  creates  a  scheme  of  federal  law  and 
regulation  so  pervasive  as  to  make  reasonable 
the  inference  that  Congress  left  no  room  for 
the  States  to  supplement  it. 

Therefore,  a  conflict  between  GFLA  and 
federal  law  need  not  be  complete  in  order  for 
federal  law  to  have  preemptive  effect.  If,  as 
here,  the  state  law  (GFLA)  places  limits  on 
an  unrestricted  grant  of  authority  under 
federal  law,  the  state  law  (GFLA)  is 
preempted. 

B.  The  Preemption  Analysis  Applicable  to 
National  Banks  Applies  With  Equal  Force  to 
National  Bank  Operating  Subsidiaries 

In  section  121  of  the  Gramm  Leach  Bliley 
Act  ("GLBA"),  Congress  expressly 
acknowledged  that  national  banks  may  own 
subsidiaries  that  engage  "solely  in  activities 
that  national  banks  are  permitted  to  engage 
in  directly  and  are  conducted  subject  to  the 
same  terms  and  conditions  that  govern  the 
conduct  of  such  activities  by  national  banks." 
12  U.S.C.  24  a(g)(3). 

Consistent  with  section  121,  the  OCC 
regulations  state  that  "(ajn  operating 
subsidiary  conducts  activities  authorized 
under  [12  CFR  5.34]  pursuant  to  the  same 
authorization,  terms  and  conditions  that 
apply  to  the  conduct  of  such  activities  by  its 
parent  national  bank.  12  CFR  5.34(e)(3);  See 
also  12  CFR  7.4006. 

National  City's  operating  subsidiaries  are 
conducting  mortgage  lending  and  servicing 
activities  as  permitted  for  a  national  bank 
pursuant  to  12  U.S.C.  24(Seventh),  12  U.S.C. 
371.  and  12  CFR  5.34(e)(5)(v).  As  such,  they 
are  subject  to  federal  law  and  States  do  not 
have  the  right  to  limit  the  powers  over  a 
national  bank  or  its  operating  subsidiaries  in 
the  conduct  of  these  real  estate  lending 
activities,  except  where  such  authority  is 
specifically  granted  by  federal  law,  which  is 
not  the  case  here.  Like  the  Bank,  the 
operating  subsidiaries  are  examined  on  a 
continuous  basis  by  OCC  examiners 
specifically  assigned  to,  and  in  most  cases 
physically  present  at,  the  facilities  of  the 
Banks  and  their  operating  subsidiaries. 

C.  National  Bank  Real  Estate  Powers  and  Part 
34  of  the  Comptroller's  Regulations 

The  National  Bank  Act's  underlying 
objective  is  to  create  a  uniformly  regulated 


national  banking  system.  The  National  Bank 
Act  is  a  comprehensive  statute  which 
governs  not  only  the  internal  workings  of 
national  banks,  hut  also  their  powers,  and 
virtually  all  aspects  of  their  regulation  is  the 
exclusive  responsibility  of  the  OCC.  See  OCC 
Unpublished  Interpretive  Letter  dated 
September  5.  1989  (holding  that  a  Wisconsin 
statute  imposing  notification  filing  and  fee 
requirements  on  lenders  making  certain 
consumer  loans  was  preempted  for  national 
banks);  OCC  Advisory  Letter  2002-9.  In 
section  24  (Seventh)  of  the  National  Bank 
Act,  12  U.S.C.  24(Seventh)  Congress  granted 
national  banks  the  power  to  exercise,  "by  its 
board  of  directors  or  duly  authorized  officers 
or  agents,  *  *  *  all  such  incidental  powers 
as  shall  be  necessary  to  carry  out  the  business 
of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt;  •  *  *  [and]  by 
loaning  money  on  personal  security;*  *  *  " 
Congress  further  specifically  authorized 
national  banks  to  engage  in  real  estate 
lending  beginning  with  the  Act  of  September 
7,  1916.  From  1916  to  1982,  in  the  statutory 
predecessors  to  the  present  12  U.S.C.  371, 
Congress  gradually  broadened  the  scope  of 
national  bank  authority  to  make  real  estate 
loans,  culminating  in  ihe  enactment  of  the 
Gam-St.  Germain  Depository  Institutions  Act 
of  1982  (Garn-St.  Germain").  Prior  to  Gam- 
St.  Germain,  12  U.S.C.  371  contained  specific 
provisions  establishing  maximum  loan  to 
value  ratios,  amortization  requirements, 
maximum  loan  maturity  and  aggregate  limits 
on  the  amount  of  real  estate  loans  a  national 
bank  could  make  or  purchase.  In  Gam-St. 
Germain,  Congress  removed  these  limitations 
entirely,  and  gave  national  banks  unlimited 
power  to  engage  in  real  estate  lending  subject 
only  to  the  regulations  and  orders  established 
by  the  OCC.  Thus,  the  history  of  national 
bank  power  to  engage  in  real  estate  lending 
demonstrates  Congressional  intent  to  occupy 
the  field,  and  to  replace  Congressional 
control  over  the  terms  of  national  banks'  real 
estate  lending  with  a  complete  delegation  of 
control  to  the  OCC  as  the  ultimate  arbiter  of 
the  national  bank's  exercise  of  those  powers. 
Further,  section  371  is  an  illustration  of  the 
familiar  maxim  of  statutory  construction: 
expressio  unius  est  exclusio  olterius;  in  that 
the  specificity  of  the  grant  of  authority  to 
engage  in  real  estate  lending  leaves  no  room 
for  state  law  or  regulation. 
Currently,  section  371  provides  as  follows: 
Authorization  to  make  real  estate  loans; 
orders,  mles  and  regulations  of  Comptroller 
of  the  Currency.  Any  national  banking 
association  may  make,  arrange,  purchase  or 
sell  loans  or  extension  of  credit  secured  by 
liens  on  interests  in  real  estate,  subject  to 
section  18(o)  of  the  Federal  Deposit 
Insurance  Act  (12  USCS  1828(o)]  and  such 
restrictions  and  requirements  as  the 
Comptroller  of  the  Currency  may  prescribe 
by  regulation  or  order.*' 


The  OCC  fully  implemented  the  authority 
granted  by  Gam-St.  Germain  in  1983  by 
amending  or  removing  the  interpretive 
rulings  regarding  real  estate  lending  that  had 
their  origins  in  earlier  versions  of  12  U.S.C. 
371  and  promulgated  Part  34.  which 
comprehensively  defines  real  estate  lending 
by  national  banks.  Part  34  recognizes  that  the 
forms  and  terms  of  national  bank  lending 
must  be  determined  by  the  management  of 
national  banks  themselves,  to  enable  the 
banks  to  have  the  necessary  flexibility  to 
respond  to  market  conditions.  OCC 
regulatory  authority  insures  that  national 
banks  do  so  prudently  and  in  a  safe  and 
sound  maimer.  Part  34  also  clarifies  the 
scope  of  federal  preemption  of  state  laws  that 
could  impact  real  estate  lending  activities  by 
national  banks. 

The  pertinent  regulations  provide: 

§  34.3    General  rule 

A  national  bank  may  make,  arrange, 
purchase  or  sell  loans  or  extensions  of  credit, 
or  interests  therein,  that  are  secured  by  liens 
on,  or  interests  in,  real  estate,  subject  to 
terms,  conditions,  and  limitations  prescribed 
by  the  Comptroller  of  the  Currency  by 
regulation  or  order. 

§34.4    Applicability  of  State  law 

(a)  Specific  preemption.  National  banks 
may  make  real  estate  loans  under  12  U.S.C. 
371  and  §  34.3  without  regard  to  state  law 
limitations  concerning: 

(1)  The  amount  of  a  loan  in  relation  to  the 
appraisal  value  of  the  real  estate; 

(2)  The  schedule  for  the  repayment  of 
principal  and  interest; 

(3)  The  term  to  maturity  of  the  loan; 

(4)  The  aggregate  amount  of  funds  that  may 
be  loaned  upon  the  security  of  real  estate; 
and 

(5)  The  covenants  and  restrictions  that 
must  be  contained  in  a  lease  to  qualify  the 
leasehold  as  acceptable  security  for  a  real 
estate  loan. 

(b)  General  standards.  The  OCC  will  apply 
recognized  principles  of  Federal  preemption 
in  considering  whether  State  laws  apply  to 
other  real  estate  lending  activities  of  national 
banks. 

The  provisions  of  GFLA  which  fall  within 
the  scope  of  12  CFR  34.4(a)'s  specific  state 
law  preemptions  fall  without  need  for  further 
analysis.  Other  provisions  of  GFLA  can  be 
analyzed  under  12  CFR  34.4(b).  OCC 
regulations  specifically  provide  that  the 
provisions  of  12  CFR  34.4  are  applicable  to 
both  national  banks  and  their  operating 
subsidiaries.  See  12  CFR  34.1(b). 
1.  Provisions  of  GFLA  Which  Are  Preempted 
Under  12  CFR  34.4(a) 

Taken  together,  the  provisions  of  12  CFR 
34.4(a)(l)-(4)  which  remove  any  limits  on 
loan  to  value  ratios,  amortization 
requirements,  maturity  requirements  and 
aggregate  loan  limits  preempt  state  laws 


2'  12  U.S.C.  §  1828(o)  authorized  the  CXX  to 
establish  unifonn  regulations  for  real  estate  secured 
extensions  of  credit.  In  adopting  such  regulations, 
the  OCC  is  required  to  consider:  the  risk  posed  to 
the  deposit  insurance  funds  by  real  estate  lending; 
the  need  for  safe  and  sound  operation  of  the  insured 
institutions;  and  the  availability  of  credit.  The  CXX 
is  authorized  to  permit  differing  standards  among 


the  types  of  real  estate-secured  loans,  as  warranted 
by  federal  law.  the  risk  to  the  federal  deposit 
insurance  fund,  and  based  on  considerations  of 
institutional  safety  and  soundness.  Thus,  Congress 
has  instructed  the  OCC  to  exercise  its  supervisory 
authority  over  real  estate  lending  in  support  of 
mandates  found  in  federal  law  alooe. 
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which  impair  a  national  bank  or  its  operating 
subsidiary's  ability  to  make  any  real  estate- 
secured  loan.  Three  aspects  of  GFLA  run 
afoul  of  this  preemption:  the  restrictions  on 
a  national  bank's  ability  to  rePinance  certain 
Home  Loans  made  in  the  previous  five  years; 
the  prohibition  on  making  a  High  Cost  Home 
Loan  unless  the  borrower  has  first  received 
counseling  from  a  third  party  regarding  the 
advisability  of  the  transaction:  and  the 
prohibition  on  making  a  High  Cost  Home 
Loan  unless  the  borrower  meets  GFLA's 
standards  as  to  his  or  her  ability  to  repay  the 
loan.  These  restrictions  not  only  impair 
National  City's  ability  to  determine  the 
aggregate  amount  of  loans  it  will  originate  in 
Georgia,  they  also  impact  loan  to  value  ratios, 
amortization  requirements  and  determination 
of  loan  maturity. 

GFLA's  prohibition  of  balloon  payments, 
negative  amortization  and  advance  payments 
from  the  loan  proceeds  are  specifically 
preempted  under  12  CFR  34.4(a)(2),  and  12 
CFR  34.4(a)(3)  preempts  GFLA's  prohibition 
of  a  loan  term  that  prevents  the  lender  from 
accelerating  a  High  Cost  Home  Loan  in  the 
exercise  of  its  discretion.  See  OCC 
Unpublished  Interpretive  Letter  dated 
December  8.  1983  (preempting  a 
Massachusetts  law  restricting  balloon  and 
demand  payment  terms)  and  OCC 
Unpublished  Interpretive  Letter  dated  May  9, 
1988  (national  banks  are  not  required  to 
amortize  real  estate  loans  and  contrary  state 
laws  are  preempted).  The  OCC  has  also  held 
that  all  state  law  disclosure  requirements  for 
real  estate  secured  loans  are  preempted.  See 
OCC  Unpublished  interpretive  Letter  dated 
March  30, 1988. 

2.  Provisions  of  GFLA  Which  Are  Preempted 
Under  12  CFR  34.4(b) 

The  five  areas  delineated  in  12  CFR  34.4(a) 
are  not  the  exclusive  areas  where  federal  law 
preempts  state  laws  affecting  national  bank 
real  estate  lending  activities.  61  FR  11294 
(March  20,  1996).  Those  provisions  of  the 
GFLA  that  are  not  already  preempted  under 
12  CFR  34.4(a)  are  preempted  under  12  CFR 
34.4(b)  either  because  they  are  inconsistent 
with  the  comprehensive  authority  granted  to 
the  OCC  under  section  371  to  regulate  the 
real  estate  lending  activities  of  national  banks 
or  applying  the  conflict  analysis  in  Barnett. 
With  regard  to  the  latter  analysis,  the 
provisions  of  GFLA  which  prohibit  the 
financing  of  credit  insurance,  debt 
cancellation  or  suspension  coverage,  limit 
late  payment  charges  and  prohibit  payoff  and 
release  fees  for  Home  Loans  and  restrict  or 
prohibit  prepayment  penalties,  post-default 
interest  and  fees  for  modification,  extension 
or  deferral  of  payments  for  High  Cost  Home 
Loans  would  seem  to  "stand  as  an  obstacle 
to  the  accomplishment"  of  one  of  the  federal 
statute's  purpose^that  being  the 
authorization  to  make  real  estate  loans 
subject  only  to  such  restrictions  and 
regulations  as  the  OCC  may  prescribe.  See 
Bamett  517  U.S.  25.  at  31;  and  12  U.S.C. 
§  1828(o).  These  provisions  are  an 
impermissible  attempt  by  the  state  of  Georgia 
to  condition  the  exercise  of  national  bank 
lending  powers  which  are  authorized  by 
federal  law.  Bank  of  America,  National  Trust 
6r  Sav.  Asso.  v.  Lima,  103  F.  Supp.  916  (D. 
Mass.  1952).  GFLA's  compliance  provisions 


include  the  potential  threat  of  litigation 
including  uncapped  damages  and  the 
application  of  the  foreclosure  provisions. 
These  aspects  of  GF'LA  not  only  have  more 
than  an  incidental  chilling  affect  on  the 
operations  of  national  banks  and  their 
operating  subsidiaries,  but  the  compliance 
scheme,  which  includes  enforcement  by  state 
regulators,  directly  conflicts  with  the 
exclusive  grant  of  visitorial  power  to  the  OCC 
in  12  U.S.C.  484.  See  OCC  Advisory  Letter 
2002-9. 

D.  Preemption  of  GFLA 's  Restrictions  on  the 
Use  of  Mortgage  Brokers  in  the  Loan 
Origination  Process 

12  U.S.C.  24  (Seventh)  and  12  CFR  7.1004 
permit  a  national  bank  to  use  third  party 
services  in  the  organization  process;  this  is 
restricted  by  the  limitations  contained  in 
GFLA  as  a  whole  and  through  its  impact  on 
brdker  compensation. 

Section  24(Seventh)  specifically  authorizes 
national  banks  to  make  loans.  Section 
24(Seventh)  also  authorizes  national  banks  to 
engage  in  the  more  general  "business  of 
banking"  and  activities  incidental  thereto. 
The  Supreme  Court  has  expressly  held  that 
the  "business  of  banking"  is  not  limited  to 
the  enumerated  powers  in  section 
24(Seventh)  and  that  the  Comptroller 
therefore  has  discretion  to  authorize 
activities  beyond  those  specifically 
enumerated.  See  NationsBank  of  North 
Carolina,  N.A.  v.  Variable  Annuity  Life  Ins. 
Corp.,  513  U.S.  251,  258,  n.2  (1995).  An 
activity  will  be  deemed  "incidental"  to  the 
business  of  banking  if  it  is  "convenient  or 
useful  in  connection  with  the  performance 
of  a  power  authorized  under  federal  law. 
Arnold  Tours,  Inc.  v.  Camp.  472  F.2d  427, 
432(lstCir.  1972). 

The  authority  of  national  banks  under 
section  24(Seventh)  permits  a  national  bank 
to  use  the  services  of  agents  and  other  third 
parties  in  connection  with  a  bank's  lending 
business.  Federal  banking  regulations 
specifically  provide  that  a  national  bank  may 
"use  the  services  of,  and  compensate  persons 
not  employed  by,  the  bank  for  originating 
loans".  12  CFR  7.1004(a).  Likewise,  the 
regulations  permit  national  banks  to  utilize 
the  services  of  third  parties  to  disburse  loan 
proceeds.  12  CFR  7.1003(b).  These  agents 
may  undertake  these  activities  at  sites  that 
are  neither  the  main  office  nor  a  branch  office 
of  the  bank  provided  the  requirements  of 
those  regulations  are  satisfied.  12  CFR 
7.1003(b),  7.1004(b).  This  authority  applies 
equally  to  an  operating  subsidiarv  of  a 
national  bank.  12  CFR  7.1004(b).' 

Therefore,  the  provisions  of  GFLA  which 
have  the  effect  of  denying  national  banks  and 
their  operating  subsidiaries  from  being  able 
to  use  third  parfy  mortgage  brokers  and 
compensating  them  for  the  services  they 
provide  as  permitted  by  federal  law  must  be 
preempted. 

For  the  foregoing  reasons.  National  City 
requests  that  the  OCC  issue  a  determination, 
and/or  an  order  pursuant  to  12  U.S.C.  371, 
that  GFLA  is  preempted  as  it  applies  to  a 
national  bank  and  its  operating  subsidiaries, 
and  further  restate  the  long  held  position  of 
the  OCC  with  respect  to  the  permitted  use  of 
third  parties  to  facilitate  the  making  of  real 
estate  loans  in  Georgia  and  elsewhere. 


Very  truly  yours, 
Thomas  A.  Plant. 
TAP/gs 
[FR  Doc.  03-1507  Filed  2-25-03;  8:45  ami 

BILUNG  CODE  481»-3»-P 

DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Financial  Management  Service, 

Treasury. 

ACnON:  Notice  of  alterations  to  three 

Department  of  the  Treasury,  Financial 

Management  Service  (FMS),  Privacy  Act 

Systems  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Department  of  the  Treasury,  Financial 
Management  Service  (FMS),  gives  notice 
of  proposed  alterations  to  three  of  its 
existing  systems  of  records,  as  follows: 
"Treasury/FMS  .002 — Payment  Issue 
Records  for  Regular  Recurring  Benefit 
Payments,"  "Treasury/FMS  .014 — Debt 
Collection  Operations  System,"  and 
Treasiuy/FMS  .016 — Payment  Records 
for  Other  Than  Regular  Reciuring 
Benefit  Payments." 

DATES:  Comments  must  be  received  no 
later  than  March  28,  2003.  The  proposed 
systems  of  records  will  be  effective 
April  7,  2003  unless  FMS  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Debt  Management 
Services,  Financial  Management 
Service.  401  14th  Street.  SW..  Room 
448B.  Washington.  DC  20227,  or  by 
electronic  mail  to 
gerald.isenberg@fms.treas.gov. 
Comments  received  will  be  available  for 
inspection  at  the  same  address  between 
the  hours  of  9  a.m.  and  4  p.m.  Monday 
through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerry  Isenberg.  Financial  Management 
Service,  Debt  Management  Services, 
(202)874-7131. 

SUPPLEMENTARY  INFORMATION:  The 
Financial  Management  Service  (FMS)  is 
the  money  manager  for  the  Federal 
Government.  As  such.  FMS  disburses 
over  900  million  payments  totaling 
more  than  $1.2  trillion  in  social  security 
and  veterans'  benefits,  income  tax 
refunds,  and  other  federal  payments.  In 
addition,  FMS  operates  several 
programs  to  facilitate  collection  or 
resolution  of  delinquent  debts  owed  to 
the  Federal  Government  and  states, 
including  past  due  support  being 
enforced  by  states.  In  the  operation  of  its 


payment  and  debt  collection  programs. 
FMS  maintains  records  on  individuals 
who  receive  payments  from  the  Federal 
Government,  as  well  as  individuals  who 
owe  delinquent  debts  to  the  Federal 
Government  and  states.  Records  on 
individuals  who  receive  Federal 
payments  are  maintained  in  FMS's 
"Payment  Issue  Records  for  Regular 
Recurring  Benefit  Payments."  and 
"Payment  Records  for  Other  Than 
Regular  Recurring  Benefit  Payments." 
Records  on  individuals  who  owe 
delinquent  debts  are  maintained  in  its 
"Debt  Collection  Operations  System" 
system  of  records.  "The  systems  of 
records  were  last  published  in  the 
Federal  Register  in  their  entirety  on 
August  22,  2001,  beginning  in  66  FR 
44204. 

In  keeping  with  the  Government's 
policy  to  rely  on  commercial  sources  to 
supply  the  products  and  services  the 
Government  needs.  FMS  sometimes 
retains  the  services  of  contractors  to 
perform  certain  routine  functions 
related  to  payment  and  debt  collection 
processing.  Disclosures  of  information 
maintained  in  FMS"  systems  of  records 
may  be  required  in  order  for  the 
contractor  to  perform  the  services  for 
which  it  has  been  hired.  If  disclosure  is 
necessary,  the  contractor  to  which 
disclosure  is  made  will  be  subject  to  the 
same  limitations  applicable  to  FMS 
officers  and  employees  under  the 
Privacy  Act.  This  means  that  the 
contractor  is  required  to  safeguard 
Privacy  Act  information  to  prevent 
imauthorized  use  or  disclosure  of  any 
Privacy  Act  records.  FMS  is  altering  the 
referenced  systems  of  records  to  allow 
disclosure  of  information  from  such 
systems  to  a  private  contractor  to  the 
extent  necessary  for  the  contractor  to 
accomplish  an  FMS  function  related  to 
payment  processing  and/or  debt 
collection. 

The  report  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act.  has  been 
submitted  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of        — 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals, 
dated  November  30.  2000. 

For  the  reasons  set  forth  above.  FMS 
proposes  to  alter  its  systems  of  records 
as  follows: 


TREASURY/FMS  .002 


SYSTEM  NAME: 

Payment  Issue  Records  for  Regular 
Reciuxing  Benefit  Payments — Treasury/ 
Financial  Management  Service. 

Description  of  change:  Remove 
auTent  entry  and  add  the  following  to 
read  as  follows: 

SYSTEM  LOCATION: 

"The  Financial  Management  Service, 
U.S.  Department  of  the  Treasury, 
Washington.  DC  20227  and  Hyattsville, 
MD  20782.  Records  maintained  at 
Financial  Centers  in  five  regions: 
Austin.  TX;  Birmingham.  AL;  Kansas 
City.  MO;  Philadelphia,  PA;  and  San 
Francisco,  CA-" 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

Description  of  change:  The  period  "." 
at  the  end  of  routine  use  (13)  is  replaced 
with  a  semicolon  ";",  and  the  following 
routine  use  is  added  at  the  end  thereof: 

"(14)  Disclose  information  to  a 
contractor  of  the  Financial  Management 
Service  for  the  purpose  of  performing 
routine  payment  processing  services, 
subject  to  the  same  limitations 
applicable  to  FMS  officers  and 
employees  imder  the  Privacy  Act." 


TREASURY/FMS  .014 
SYSTEM  NAME: 

Debt  Collection  Operations  System- 
Treasiuy/Financial  Management 
Service. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

Description  of  change:  The  period  "." 
at  the  end  of  routine  use  (8)  paragraph 
c  is  replaced  with  a  semicolon  ";".  and 
the  following  language  is  added  before 
the  period  ".": 

(8)c.  *   *   * 

"including  for  the  provision  of 
routine  debt  collection  services  by  an 
FMS  contractor  subject  to  the  same 
limitations  applicable  to  FMS  officers 
and  employees  under  the  Privacy  Act." 
***** 

TREASURY/FMS  .015 
SYSTEM  NAME: 

Payment  Records  for  Other  Than 
Regular  Recurring  Benefit  Payments — 
Treasury/Financial  Management 
Service. 


Description  of  chsLnge:  Remove 
current  entry  and  add  the  following  to 
read  as  foHows: 


SYSTEM  LOCATNM: 

"The  Financial  Management  Service. 
U.S.  Department  of  the  Treasury, 
Washington,  DC  20227  and  Hyattsville. 
MD  20782.  Records  maintained  at 
Financial  Centers  in  five  regions: 
Austin,  TX;  Birmingham,  AL;  Kansas 
City,  MO;  Philadelphia,  PA;  and  San 
Francisco,  CA." 


ROUTINE  USES  OF  RECORDS  HAINTAMEO  W  THE 
SYSTEH,  mCLUOtNG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

Description  of  change:  The  period  "." 
at  the  end  of  routine  use  (13)  is  replaced 
with  a  semicolon  ";",  and  the  following 
routine  use  is  added  at  the  end  thereof: 

"(14)  Disclose  information  to  a 
contractor  of  the  Financial  Management 
Service  for  the  pxupose  of  performing 
routine  payment  processing  services, 
subject  to  the  same  limitations 
applicable  to  FMS  officers  and 
employees  under  the  Privacy  Act." 
***** 

Dated:  February  11,  2003. 
W.  Earl  Wright.  Jr.. 
Chief  Management  and  Administnitive 
Program  Officer. 
[FR  Doc.  03-4457  Filed  2-25-03;  8:45  am] 

BILLING  CODE  4810-3»-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4255 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent   - 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4255,  Recapture  of  Investment  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  April  28,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
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Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)622-3179,  or 
Lamice. Mack®irs. gov,  or  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recapture  of  Investment  Credit. 

OMB  Number:  1545-0166. 

Form  Number:  4255. 

Abstract:  Internal  Revenue  Code 
section  50(a)  requires  that  a  taxpayer's 
income  tax  be  increased  by  the 
investment  credit  recapture  tax  if  the 
taxpayer  disposes  of  investment  credit 
property  before  the  close  of  the 
recapture  period  used  in  figuring  the 
original  investment  credit.  Form  4255 
provides  for  the  computation  of  the 
recapture  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  orgcmizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  9 
hrs.  49  min. 

Estimated  Total  Annual  Burden 
Hours:  196,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  conHdential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  19,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-4547  Filed  2-25-03;  8:45  am] 
BILLING  CODE  4t30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

Open  Meeting  of  the  Area  6  Taxpayer 
Advocacy  Panel  (IncKidlng  the  States 
of  Alaska,  Arizona,  Colorado,  Hawaii, 
Idaho,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  Washington,  and 
Wyoming) 

agency:  Intemal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice. 


Corrections 


summary:  An  open  meeting  of  the  Area 
6  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday,  March  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Monday,  March  17, 
2003  from  2  p.m.  PST  to  4  p.m.  PST  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  an  oral  or  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  Anne  Gruber, 
TAP  Office,  915  2nd  Ave,  M/S  W406, 
Seattle,  WA  98174.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Anne  Gruber.  Ms.  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-«096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  19.  2003. 
Deryle ).  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-4414  Filed  2-25-03;  8:^5  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Flagtall  Fire  Recovery  Project,  lAalheur 
National  Forest,  Grant  County,  OR 

Correction 

In  notice  document  03-2836 
begiiming  on  page  6110  in  the  issue  of 
Thursday,  February  6,  2003,  make  the 
following  correction: 

On  page  6110,  in  the  second  column, 
under  the  heading  Proposed  Action,  in 
the  first  full  paragraph,  in  the  sixth  line, 
after  "construction",  add  the  following 
text: 

"of  approximately  4  miles  of 
temporary  road,  reconstruction  of 
approximately  1/2  mile  of  existing  road, 
and  maitenance". 
[FR  Doc.  C3-2836  Filed  2-25-03;  8:45  an)] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  2248-02] 

Notice  Designating  Additional  Ports-of- 
Entry  for  Departure  of  Aliens  Who  Are 
Subject  to  Special  Registration 

Correction 

In  notice  document  03-4130 
begiiming  on  page  8047  in  the  issue  of 
Wednesday,  February  19,  2003,  make 
the  following  correction: 

On  page  8047,  in  the  third  column, 
under  the  heading  Ports-of-Entry 
Designated  for  Final  Registration  and 
Departure  by  Nonimmigrant  Aliens 
Subiect  to  Special  Registration  ,  in  the 
last  two  lines,  the  list  is  corrected  to 
read  as  set  forth  below. 

Amistad  Dam  POE,  Texas; 

*Alcan  POE,  Alaska; 

Anchorage  International  Airport, 
Alaska; 

Atlanta  Hartsfield  International 
Airport,  Georgia; 


*  Baltimore  Washington  International 
Airport,  Maryland; 

Bell  Street  Pier  66  (Seattle)  Cruise 
Ship  Terminal,  Washington; 
Bridge  of  the  Americas  POE,  Texas; 
Brownsville/Matamoros  POE,  Texas; 
Buffalo  Peace  Bridge  POE,  New  York; 
Cape  Vincent  POE,  New  York; 
Calexico  POE,  California; 
'Calais  POE,  Maine; 

*  Cape  Canaveral  Seaport,  Florida; 
•Chicago  Midway  Airport,  Illinois; 
Chicago  O'Hare  International  Airport, 

Illinois; 

Champlain  POE,  New  York; 

•Charlotte  International  Airport, 
North  Carolina; 

Chateaugay  POE,  New  York; 

•Cleveland  International  Airport, 

Ohio; 

Columbus  POE,  New  Mexico; 

Dallas/Fort  Worth  International 
Airport,  Texas; 

Del  Rio  International  Bridge  POE, 
Texas; 

Denver  International  Airport, 
Colorado; 

•Derby  Line  POE,  Vermont; 

•Detroit  International  (Ambassador) 
Bridge  POE,  Michigan; 

Detroit  Canada  Tunnel,  Michigan; 

Detroit  Metro  Airport,  Michigan; 

Douglas  POE,  Arizona; 

Eagle  Pass  POE,  Texas; 

•Eastport  POE,  Idaho; 

Fort  Covington  POE,  New  York; 

•Fort  Duncan  Bridge  POE,  Texas; 

Galveston  POE,  Texas; 

•Grand  Portage  POE,  Minnesota; 

Guam  International  Airport; 

Heart  Island  POE,  New  York; 

Hidalgo  POE,  Texas; 

Highgate  Springs  POE,  Vermont; 

Honolulu  International  Airport, 
Hawaii; 

Honolulu  Seaport,  Hawaii; 

•Houlton  POE,  Maine; 

Houston  George  Bush  Intercontinental 
Airport,  Texas; 

Houston  Seaport,  Texas; 

International  Falls  POE,  Minnesota; 

John  F.  Kennedy  International 
Airport,  New  York; 

•Ketchikan  Seaport,  Alaska; 

•Kona  International  Airport  and 
Seaport,  Hawaii; 

Gateway  to  the  Americas  Bridge  POE, 
Laredo,  Texas; 

•Las  Vegas  (McCarran)  International 
Airport,  Nevada; 

Lewiston  Bridge  POE,  New  York; 

Logan  International  Airport, 
Massachusetts; 


Long  Beach  Seaport,  California; 
Los  Angeles  International  Airport, 
California; 

•Madawaska  POE,  Maine;  >^ 

Miami  International  Airport,  Florida; 

Miami  Marine  Unit,  Florida; 

Miimeapolis/St.  Paul  International 
Airport,  Minnesota; 

Mooers  POE,  New  York; 

Niagara  Falls,  Rainbow  Bridge,  New 
York; 

Newark  International  Airport,  New 
Jersey; 

Nogales  POE,  Arizona; 

Ogdensburg  POE,  New  York; 

Orlando,  Florida; 

Oroville  POE,  Washington; 

Otay  Mesa  POE,  California; 

Pacific  Highway  POE,  Washington; 

Pembina  POE,  North  Dakota; 

•Philadelphia  International  Airport, 
Pennsylvania; 

•Phoenix  (Sky  Harbor)  International 
Airport,  Arizona; 

Piegan  POE,  Montana; 

•Pittsbiugh  International  Airport,   - 
Pennsylvania; 

•Point  Roberts  POE,  Washington; 

•Port  Everglades  Seaport,  Florida; 

Port  Arthur  POE,  Texas; 

•Port  Huron  POE,  Michigan; 

Portal  POE,  North  Dakota; 

•Portland  International  Airport, 
Oregon; 

Progreso  Bridge  POE,  Texas; 

Raymond  POE,  Montana; 

Roosville  POE,  Montana; 

Rouses  Point  POE,  New  York; 

San  Antonio  International  Airport, 
Texas; 

•San  Diego  (Lindbergh  Field) 
International  Airport,  California; 

San  Diego  Seaport,  California; 

San  Francisco  International  Airport, 
California; 

•San  Juan  International  Airport  and 
Seaport,  Puerto  Rico; 

•Sanford  International  Airport, 
Florida; 

•Sault  St.  Marie  POE,  Michigan; 

Seattle  Seaport,  Washington; 

Seaway  International  Bridge/Massena 
POE,  New  York; 

Seattle  Tacoma  International  Airport, 
Washington; 

•St.  Louis  International  Airport 
(Lambert  Field),  Missouri; 

•St.  Thomas  Seaport,  U.S.  Virgin 
Islands; 

Sweetgrass  POE,  Montana; 

•Tampa  International  Airport  and 
Seaport,  Florida; 
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Thousand  Islands  POE.  New  York; 
Trout  River  POE.  New  York 


Washington  Dulles  International 
Airport,  Virginia;  and 


Ysleta  POE,  Texas. 

[FR  Doc.  C3-4130  Filed  2-25-03;  8:45  am) 
BILUNG  CODE  1505-01-O 
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DEPARTMENT  OF  EDUCATION 

Experimental  and  innovative  Training 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  a 
priority  under  the  Experimental  and 
Innovative  Training  program.  The 
Assistant  Secretary  may  use  this  priority 
for  competitions  in  fiscal  year  (FY)  2003 
and  in  later  years. 

We  intend  for  the  grantee  to  develop 
and  disseminate  rehabilitation  training 
curriculum  modules  that  can  be 
incorporated  into  rehabilitation  training 
programs.  The  purpose  of  the 
curriculum  modules  is  to  increase 
student  contact  with  individuals  with 
disabilities  and  to  enhance  student 
understanding  of  disability  culture  and 
counselor  skills  that  support  the 
empowerment  of  vocational 
rehabilitation  (VR)  customers  with 
disabilities. 

EFFECTIVE  DATE:  This  priority  is  effective 
March  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Smith,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-0136  or  via 
Internet:  Edwara.Smith@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  The 
Experimental  and  Innovative  Training 
program  provides  financial  assistance — 

(1)  To  develop  new  types  of  training 
programs  for  rehabilitation  personnel 
and  to  demonstrate  the  effectiveness  of 
those  new  types  of  training  programs  for 
rehabilitation  personnel  in  providing 
rehabilitation  services  to  individuals 
with  disabilities;  and 

(2)  To  develop  new  and  improved 
methods  of  training  rehabilitation 
personnel  so  that  there  may  be  a  more 
effective  delivery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

This  priority  will  increase  the 
'  knowledge  and  skills  of  rehabilitation 
personnel  in  disability  culture  and 
customer  empowerment. 


We  published  a  notice  of  proposed 
priority  for  this  program  in  the  Federal 
Register  on  October  4.  2002  (67  FR 
62308).  The  notice  of  proposed  priority 
included  a  discussion  of  the  significant 
issues  and  analysis  used  in  the 
determination  of  this  priority. 

There  are  no  differences  between  the 
notice  of  proposed  priority  and  this 
notice  of  final  priority. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
notice  of  proposed  priority,  six  parties 
submitted  comments  on  the  proposed 
priority.  An  analysis  of  the  comments 
and  of  any  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows. 

Generally,  we  do  not  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Comment:  One  commenter 
recommended  that  applicants  with 
experience  in  regional  cooperative 
relationships  with  other  agencies  be 
given  a  preference  when  we  award 
grants. 

Discussion:  We  agree  that  experience 
in  regional  cooperation  with  other 
agencies  is  important,  but  we  do  not 
believe  it  should  be  required  of  all 
projects  or  be  given  greater  emphasis 
than  other  models.  The  peer  review 
process  will  determine  the  merits  of 
each  proposal. 

Change:  None. 

Comment:  One  commenter 
recommended  that  the  priority  address 
people  with  disabilities  from  minority 
communities. 

Discussion:  Section  21(c)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
requires  all  projects  funded  under  this 
priority  to  address  the  needs  of  ethnic 
and  racial  minorities  with  disabilities. 

Change:  None. 

Comment:  One  commenter 
recommended  that  the  priority  allow  for 
the  training  of  both  students  and.VR 
counselors. 

Discussion:  VR  counselors  as  well  as 
other  students  may  enroll  in 
rehabilitation  training  programs.  This 
priority  does  not  preclude  the 
commenter's  recommendation. 

Change:  None. 

Comments:  Two  commenters 
recommended  that  the  priority  be 
amended  to  include  the  training  of  non- 
degree  personnel  and  consumers  with 
disabilities. 

Discussion:  The  training  of  consumers 
is  inconsistent  with  the  statutory  and 
regulatory  authority  of  the  Experimental 
and  Innovative  Training  program.  While 
this  suggestion  has  merit  for  non-degree 


personnel,  the  focus  of  this  priority  is 
on  the  training  of  students  who  will 
become  qualified  rehabilitation 
counselors  in  the  vocational 
rehabilitation  system. 

Change:  None. 

Comment:  One  commenter 
recommended  that  the  curricula 
modules  include  an  introduction  to 
advocacy  skills. 

Discussion:  This  priority  does  not 
preclude  the  commenter's 
recommendation.  The  peer  review 
process  will  determine  the  merits  of 
such  a  proposal. 

Change:  None. 

Comment:  One  commenter 
recommended  that  the  priority  require 
experiential  activities  that  focus  on  the 
counseling  needs  of  particular  disability 
groups  and  specific  areas  within 
rehabilitation  counseling,  such  as 
multicultural  competency. 

Discussion:  While  the  comment  has 
merit,  we  do  not  believe  it  should  be 
required  for  all  applicants.  The  peer 
review  process  will  determine  the 
merits  of  such  a  proposal. 

Change:  None. 

Comment:  One  commenter 
recommended  that  applicants  be 
restricted  to  entities  that  have 
demonstrated  long-term  successful 
collaborations  with  disability  advocates 
and  self-help  groups. 

Discussion:  The  program  authority 
establishes  eligible  applicants  for  this 
program.  We  have  no  authority  to 
further  restrict  applicant  eligibility. 

Change:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2){ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
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invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priority 

Curriculum  Modules:  Experiential 
Activities  To  Enhance  Rehabilitation 
Empowerment 

For  the  purposes  of  this  priority, 
empowerment  is  defined  as  individuals 
having  the  information,  education, 
training,  confidence,  and  high 
expectations  needed  to  make  effective    • 
employment  and  life-related  decisions. 

This  priority  supports  projects  that 
provide  experiential  activities  that 
increase  the  amount  of  personal  contact 
and  experience  of  VR  students  with 
individuals  with  disabilities  in  non- 
counseling  settings.  This  priority  is 
intended  to  support  the  design,  piloting, 
evaluation,  and  dissemination  of  coiuse 
modules  to  be  incorporated  into 
rehabilitation  training  program  curricula 
that  enhance  student  understanding  of 
the  culture  of  individuals  with 
disabilities  and  of  the  behaviors  that 
enhance  empowerment  from  the 
perspective  of  individuals  with 
disabilities. 

Projects  funded  under  this  priority 
must  incorporate  experiential  activities 
in  which  students  interact  directly  with 
persons  with  disabilities  in  situations 
other  than  traditional  and  hierarchical 
student  counselor  to  consumer 
relationships. 

Projects  must  include  an  evaluation  of 
the  impact  of  the  course  module  or 
modules  and  a  dissemination  plan  to  be 
carried  out  in  the  last  year  of  the  project 
period. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  385  and  387. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent.  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  .Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84. 263 A  Experimental  and 
Innovative  Training) 

Program  Authority:  29  U.S.C.  772. 

Dated:  February  20,  2003. 
Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  03^549  Filed  2-25-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.263A] 

Experimental  and  Innovative  Training; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The 
Experimental  and  Innovative  Training 
program  provides  financial  assistance 
for  projects  designed — 

(1)  To  develop  new  types  of  training 
programs  for  rehabilitation  personnel 
and  demonstrate  the  effectiveness  of 
these  new  types  of  training  programs  for 
rehabiUtation  personnel  in  providing 
rehabilitation  services  to  individuals 
with  disabilities;  and 

(2)  To  develop  new' and  improved 
methods  of  training  rehabilitation 
personnel  so  that  there  may  be  a  more 
effective  delivery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education,  are  eligible  for 
assistance  under  this  program. 

Applications  Available:  February  27. 
2003. 

Deadline  for  Transmittal  of 
Applications:  April  15,  2003. 

Deadline  for  Intergovernmental 
Review:  June  14.  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$42,629,000  for  the  Rehabilitation 
Training  program  for  FY  2003.  of  which 
an  estimated  $400,000  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 


on  final  congressional  action.  However,   • 
we  are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $75,000 
to  $100,000. 

Estimated  Average  Size  of  Awards) 
$100,000. 

Estimated  Number  of  Awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  Part  Ul  of  the  appfication, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  50 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11  ,  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet,  P^rt  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tne 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  86,  and  99.  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
387. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  387.30. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 
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Priority:  This  competition  focuses  on 
projects  designed  to  meet  the  priority  in 
the  notice  of  final  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c){3),  we  consider  only 
applications  that  meet  the  priority. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Experimental  and  Innovative  Training 
program,  CFDA  No.  84.263A,  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Experimental  and  Innovative 
Training  program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 
.  •  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 


•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  fi-om  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  late. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Experimental  and  Innovative 
Training  program  and  you  are  prevented 
from  submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  1  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Experimental  and 


Innovative  Training  program  at:  http:// 
e-grants. ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  fiw):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
57fr-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.263A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Biiilding,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Smith,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(room  3318,  Switzer  Building), 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-0136  or  via 
Internet:  Edward.Smith@ed.gov. 

If  you  use  a  teleconimunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 
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To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 


Progmm  Authority:  29  U.S.C.  772. 

Dated:  February  20,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  03-4550  Filed  2-25-03;  8:45  am] 
BHJJNG  CODE  4000-01-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPT-2002-0075;  FRL-7285-7] 

Fifty-First  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Cpmments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ApnON:  Notice. 

summary:  The  Toxic  Substances  Control 
Act  (TSCA)  Interagency  Testing 
Committee  (ITC)  transmitted  its  SI'-'  ITC 
Report  to  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency  on  November  26,  2002.  In  the 
SI"'  ITC  Report,  which  is  included  in 
this  notice,  the  ITC  is  adding  43 
vanadium  compounds  to  its  Priority 
Testing  List  and  removing  39  chemicals 
from  the  Priority  Testing  List. 

The  ITC  is  asking  EPA  to  add  43 
vanadium  compounds  to  the  TSCA 
section  8(a)  Preliminary  Assessment 
Information  Reporting  (PAIR)  rule  and 
rescinding  its  requests  to  add  2 
chemicals  to  the  TSCA  section  8(a) 
PAIR  rule  and  36  chemicals  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  rule. 

The  ITC  continues  to  request 
voluntary  information  submissions 
directly  from  trade  organizations, 
producers,  and  importers,  while 
working  to  improve  the  utility  of  the 
Voluntary  Information  Submissions 
Innovative  Online  Network  (VISION) 
and  Voluntary  Information  Submissions 
Policy  (VISP). 

DATES:  Comments,  identified  by  docket 
ID  number  OPPT-2002-0075,  must  be 
received  on  or  before  March  28,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
John  D.  Walker,  ITC  Executive  Director 
(7401M),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NVV., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-7526;  fax:  (202)  564- 


7528;  e-mail  address: 
walker.johnd@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  It  may,  however,  be  of 
particular  interest  to  you  if  you 
manufacture  (defined  by  statute  to ' 
include  import)  and/or  process  TSCA- 
covered  chemicals  and  you  may  be 
identified  under  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  325  (Chemical 
Manufacturing)  and  324 11  (Petroleum 
Refineries).  Because  this  notice  is 
directed  to  the  general  public  and  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be 
interested  in  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this' 
Document  and  Other  Related 
information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0075.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  ofHcial  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave..  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  ofHcial  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  thct  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
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brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Yam  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2002-0075. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0075.  In 
contrast  to  EPA's  electronic  public 


docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), . 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428. 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0075. 
The  DCO  is  open  frtim  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to^ 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

The  Toxic  Substances  Control  Act 
(TSCA)  (15  U.S.C.  2601  et  seq.) 
authorizes  the  Administrator  of  the  EPA 
to  promulgate  regulations  imder  section 
4(a)  of  TSCA  requiring  testing  of 
chemicals  and  chemical  mixtures  in 
order  to  develop  data  relevant  to 
determining  the  risks  that  such 
chemicals  and  chemical  mixtures  may 
present  to  health  or  the  environment. 
Section  4(e)  of  TSCA  established  the 
ITC  to  recommend  chemicals  and 
chemical  mixtiu«s  to  the  Administrator 
of  the  EPA  for  priority  testing 
consideration.  Section  4(e)  of  TSCA 
directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months. 

A.TheSlthrrC  Report 

The  51th  ITC  Report  was  transmitted 
to  the  EPA's  Administrator  on 
November  26,  2002,  and  is  included  in 
this  noUce.  In  the  51=^'  ITC  Report,  the 

ITC: 

1.  Adds  43  vanadium  compounds  to 
its  Priority  Testing  List  and  removes 
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thiophenol,  7  alkylphenols  and 
alkylphenol  ethoxylates.  3  Degradation 
Effects  Bioconcentration  Information 
Testing  Strategies  (DEBITS)  chemicals, 
and  28  indium  chemicals  from  the 
Priority  Testing  List. 

2.  Asks  EPA  to  add  43  vanadium 
Compounds  to  the  TSCA  section  8(a) 
PAIR  rule  and  rescinds  its  request  to 
add  3H-pyrazol-3-one,  5-({2-chloro-5- 
nitrophenyl)amino)-2,4-dihydro-2- 
(2,4.6-trichlorophenyl)-  (CAS  No. 
30707-68-7)  and  phenol.  4.4'-l2.2,2- 
trifluoro-1- 

(trifluoromethyi)ethylidenelbis-  (CAS 
No.  1478-61-1)  to  the  TSCA  section  8(a) 
PAIR  rule. 

3.  Rescinds  its  request  to  EPA  to  add 
8  nonylphenol  polyethoxylate 
degradation  products  and  28  indium 
compounds  to  the  TSCA  section  8(d) 
Health  and  Safety  Data  Reporting  rule. 

4.  Continues  to  request  voluntary 
information  submissions  directly  from 
trade  organizations,  producers,  and 
importers,  while  working  to  improve  the 
utility  of  VISION  and  VISP. 

B.  Status  of  the  Priority  Testing  List 

The  current  TSCA  4(e)  Priority 
Teisting  List  as  of  November  2002  can  be 
found  in  Table  1  of  the  SI'*'  ITC  Report, 
which  is  included  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances. 


Dated:  February  19,  2003. 
Wardner  G.  Penberthy, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Fifty-First  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  U.S.  Environmental 
Protection  Agency 
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2002) 
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B.  DEBITS 

IV.  Revisions  to  the  TSCA  Section  4(e) 

Priority  Testing  List 

A.  Chemicals  Added  to  the  Priority 

Testing  List:  Vanadium  Compounds 

B.  Chemicals  Removed  From  the 

Priority  Testing  List 

1.  Thiophenol. 

2.  Seven  alkylphenols  and  alkylphenol 

ethoxylates. 

3.  DEBITS  1  chemical. 

4.  Indium  compounds. 
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VI.  TSCA  Interagency  Testing 
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Summary 

In  this  51"'  Report,  the  ITC  is  adding 
43  vanadium  compounds  to  the  Priority 
Testing  List.  The  ITC  is  removing 
thiophenol,  7  alkylphenols  and 
alkylphenol  ethoxylates,  3  Degradation 
Effects  Bioconcentration  Information 
TestingStrategies  (DEBITS)  chemicals, 
and  28  indium  chemicals  from  the 
Priority  Testing  List. 

The  ITC  is  asking  the  United  States 
Environmental  Protection  Agency 
(USEPA)  to  add  ,43  vanadium 
compounds  to  the  Toxic  Substances 
Control  Act  (TSCA)  section  8(a) 
Preliminary  Assessment  Information 
Reporting  (PAIR)  rule  and  rescinding  its 
request  to  add  3H-pyrazol-3-one,  5-((2- 
chloro-5-nitropheny  1  )amino)-2 ,4- 
dihydro-2-  (2,4,6-trichlorophenyl)-  (CAS 
No.  30707-68-7)  and  phenol,  4,4'- 
[2,2,2-trifluoro-l- 

(trifluoromethyl)ethylidene]bis-  (CAS 
No.  1478-61-1)  to  the  TSCA  section  8(a) 
PAIR  rule.  The  ITC  is  rescinding  its 
request  to  USEPA  to  add  8  nonylphenol 
polyethoxylate  degradation  products, 
and  28  indium  compounds  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  (HaSDR)  rule. 

The  ITC  will  continue  to  request 
voluntary  information  submissions 
directly  from  trade  organizations, 
producers,  and  importers,  while 
working  to  improve  the  utility  of  the 
Voluntary  Information  Submissions 
Innovative  Online  Network  (VISION) 
and  Voluntary  Information  Submissions 
Policy  (VISP). 

The  revised  TSCA  section  4(e)  Priority 
Testing  List  follows  as  Table  1. 


Table  1  .—The  TSCA  Section  4(e)  Priority  Testing  List  (November  2002) 


ITC  Report 

Date 

Chemical  narme/Group 

Action 

31 

January  1993 

13  Chemicals  with  insufficient  dermal  absorption  rate  data 

Designated 

32 

May  1993 

16  Chemicals  with  insufficient  dermal  absorption  rate  data 

Designated 

35 

November  1994 

4  Chemicals  with  insufficient  dermal  absorption  rate  data 

Designated 

37 

November  1995 

2  Alkylphenols 

Recommended 

41 

November  1997 

1  Alkylphenol 

Recommended 

42 

May  1998 

3- Amino-5-mercapto- 1 ,2,4-tnazole 

Recommended 

42 

May  1998 

Glycolurll 

Recommended 

47 

November  2000 

9  Indium  compounds 

Recommended 

48 

May  2001 

Benzenamlne,                  3-chloro-2,6-dinitro-N,N-dipropyl-4- 
(trifluoromethyl)- 

Recommended 
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Table  1  .—The  TSCA  Section  4(e)  Priority  Testing  List  (November  2002)— Continued 


•      ITC  Report 

Date 

Chemical  name/Group 

Action 

49 

Novemt)er  2001 

Stannane,  dimethylbis[(1  -oxoneodecyl)oxy]- 

Recommended 

50 

May  2002 

Benzene,  1 ,3,5-tribromo-2-(2-propenyloxy)- 

Recommended 

50 

May  2002 

1-Triazene,  1 ,3-diphenyl- 

Recommended 

51 

November  2002 

43  Vanadium  compounds 

Recommended 

I.  Background 

The  ITC  was  established  by  section 
4(e)  ofTSCA  "to  make 
recommendations  to  the  Administrator 
respecting  the  chemical  substances  and 
mixtiues  to  which  the  Administrator 
should  give  priority  consideration  for 
the  promulgation  of  a  rule  for  testing 
under  section  4(a)....  At  least  every  six 
months  ...,  the  Committee  shall  make 
such  revisions  to  the  Priority  Testing 
List  as  it  determines  to  be  necessary  and 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"  (Public  Law  94-469, 
90  Stat.  2003  et  seq.,  15  U.S.C.  2601  et 
seq.).  Since  its  creation  in  1976,  the  ITC 
has  submitted  50  semi-annual  (May  and 
November)  Reports  to  the  USEPA 
Administrator  transmitting  the  Priority 
Testing  List  and  its  revisions.  ITC 
Reports  are  available  from  the  ITC's  web 
site  (http://www.epa.gov/opptintr/itc) 
within  a  few  days  of  submission  to  the 
Administrator  and  from  http:// 
www.epa.gov/fedrgstr  after  publication 
in  the  Federal  Register.  The  ITC  meets 
monthly  and  produces  its  revisions  to 
the  Priority  Testing  List  with 
administrative  and  technical  support 
from  the  ITC  Staff  and  ITC  Members  and 
their  U.S.  Government  organizations 
and  contract  support  provided  by 
USEPA.  ITC  Members  and  Staff  are 
listed  at  the  end  of  this  report. 

n.  TSCA  Section  8  Reporting 

A.  TSCA  Section  8  Reporting  Rules 

Following  receipt  of  the  ITC's  Report 
(and  the  revised  Priority  Testing  List)  by 
the  USEPA  Administrator,  tl^e  USEPA 's 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  appends  the  chemicals 
added  to  the  Priority  Testing  List  to 
TSCA  section  8(a)  PAIR  and  TSCA 
section  8(d)  HaSDR  rules.  The  PAIR  rule 
requires  producers  and  importers  of 
Chemical  Abstract  Service  (CAS)- 
numbered  chemicals  added  to  the 
Priority  Testing  List  to  submit 
production  and  exposure  reports  (http:/ 
/www.epa.gov/opptintr/chemtest/ 
pairform.pdf).  The  HaSDR  rule  requires 
producers,  importers,  and  processors  of 
all  chemicals  (including  those  with  no 


CAS  numbers)  added  to  the  Priority 
Testing  List  to  submit  unpublished 
health  and  safety  studies  under  TSCA 
section  8(d)  that  must  be  in  compliance 
with  the  revised  HaSDR  rule  (Ref.  1).  All 
submissions  must  be  received  by 
USEPA  within  90  days  of  the  reporting 
rules  Federal  Register  publication  date. 
The  reporting  rules  are  automatically 
promulgated  by  OPPT  unless  otherwise 
requested  by  the  ITC. 

B.  ITC's  Use  of  TSCA  Section  8  and 
Other  Information 

The  ITC  reviews  the  TSCA  section 
8(a)  PAIR  rule  reports,  TSCA  section 
8(d)  HaSDR  rule  studies,  and  other 
information  that  becomes  available  after 
the  ITC  adds  chemicals  to  the  Priority 
Testing  List.  Other  information  includes 
TSCA  section  4(a)  and  4(d)  studies, 
TSCA  section  8(c)  submissions,  TSCA 
section  8(e)  "substantial  risk"  notices, 
"For  Your  Information"  (FYI) 
submissions,  unpublished  data 
submitted  to  and  from  U.S.  Government 
organizations  represented  on  the  ITC, 
published  papers,  as  well  as  use, 
exposiu-e,  effects,  and  persistence  data 
that  are  voluntarily  submitted  to  the  ITC 
by  manufacturers,  importers,  processors, 
and  users  of  chemicals  recommended  by 
the  ITC.  The  ITC  reviews  this 
information  and  determines  if  data 
needs  should  be  revised,  if  chemicals 
should  be  removed  from  the  Priority 
Testing  List  or  if  recommendations 
should  be  changed  to  designations.  To 
avoid  duplicate  reporting,  the  ITC 
carefully,  coordinates  its  information 
solicitations  and  reporting  requirements 
with  other  national  and  international 
testing  programs,  e.g.,  the  National 
Toxicology  Program  (NTP)  (http://ntp- 
server.niehs.nih.gov/),  the  Organization 
for  Economic  Cooperation  and 
Developunent  (OECD)  Screening 
Information  Data  Set  (SIDS)  Program 
(http://www.oecd.org),  and  the  USEPA's 
High  Production  Volume  (HPV) 
Challenge  Program  (http:// 
www.epa.gov/opptintr/chemrtk/ 
volchall.htm). 


C.  Previous  and  New  Requests  to  Add 
Chemicals  to  TSCA  Section  8(a)  PAIR 
Rules 

The  ITC  has  requested  in  previous 
reports  that  USEPA  add  the  following 
chemicals  to  the  TSCA  section  8(a)    > 
PAIR  rules:  Benzenamine.  3-chloro-2,6- 
dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-  (CAS  No.  29091-20- 
1)  (48"'  Report,  Ref.  2);  stannane, 
dimethylbis((l-oxoneodecyl)oxy]-  (CAS 
No.  68928-76-7)  (49"'  Report.  Rqf.  3); 
and  benzene,  l,3,5-tribromo-2-(2- 
propenyloxy)-  (CAS  No.  3278-89-5)  and 
1-triazene,  1,3-diphenyl-  (CAS  No.  136- 
35-6)  (50"'  Report,  Ref.  4). 

The  ITC  requests  that  USEPA  add  the 
43  vanadium  compounds  described  in 
this  51'*'  Report  to  the  TSCA  section  8(a) 
PAIR  rule. 

D.  Rescinding  Requests  to  Add 
Chemicals  to  TSCA  Section  8(a)  PAIR 
Rules 

The  ITC  is  rescinding  its  48">  Report 
(Ref.  2)  request  to  add  3H-pyrazol-3-one, 
5-[(2-chloro-5-nitrophenyl)aminol-2,4- 
dihydro-2-  (2,4,6-trichlorophenyl)-  (CAS 
No.  30707-68-7)  to  the  TSCA  section 
8(a)  PAIR  rule  because  of  decreasing 
production  volume  trends  from  1 990  to 
the  present.  The  ITC  is  also  rescinding 
its  48"'  Report  (Ref.  2)  request  to  add 
phenol,  4,4'-[2.2,2-trifluoro-l- 
{trifluoromethyl)ethylidene]bis-  (CAS 
No.  1478-61-i)  to  the  TSCA  section  8(a) 
PAIR  rule  because  the  ITC  has  learned 
that  the  predicted  bioconcentration 
factor  (BCF)  of  500  is  below  the  BCF 
threshold  currently  considered  for 
action  by  USEPA  under  its  Persistent, 
Bioaccumulative  and  Toxic  (PBT) 
Chemical  Program  {http://www.epa.gov/ 
opptintr/pbt). 

E.  Previous  Requests  to  Add  Chemicals 
to  TSCA  Section  8(d)  HaSDR  Rules 

The  ITC  has  requested  in  previous 
reports  to  the  USEPA  Adminstrator  that 
the  following  chemicals  be  added  to 
TSCA  section  8(d)  HaSDR  rules:  3H- 
l,2,4-triazole-3-thione,  5-amino-1.2- 
dihydro-  (3-amino-5-mercapto-1.2,4- 
triazole)  (CAS  No.  16691^3-3)  and 
imidazol4,5-dlimidazole-2,5(lH,3H)- 
dione,  tetrahydro-  (glycoluril)  (CAS.No. 
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495-46-8)  (42'"'  Report,  Ref.  5);  9 
indium  compounds  (47"'  Report.  Ref.  6); 
benzenamine.  3-chloro-2.6-dinitro-N.N- 
dipropyl-4-  (trifluoromethyl)-  (CAS  No. 
29091-20-1)  (48"'  Report,  Ref.  2); 
stannane.  dimethylbis[(l- 
oxoneodecyDoxyl-  (CAS  No.  68928-76- 
7)  (49'*'  Report,  Ref.  3);  and  benzene, 
1 .3,5-tribromo-2-(2-propenyloxy)-  (CAS 
No.  3278-89-5)  and  1-triazene.  1.3- 
diphenyl-  (CAS  No.  136-35-6)  (SO"* 
Report,  Ref.  4).  At  this  time,  the  ITC  is 
requesting  that  USEPA  not  add 
vanadium  compounds  to  the  TSCA 
section  8(d)  HaSDR  rule  to  allow 
producers  and  importers  of  vanadium 
compounds  an  opportunity  to 
voluntarily  provide  the  information 
requested  in  section  IV.A.3.  of  this 
report. 

For  3H-l,2,4-triazole-3-thione,  5- 
amino-l,2-dihydro-  (3-amino-5- 
mercapto-1.2,4-triazole)  and 
imidazo(4,5-d)imidazole-2,5-(lH,3H)- 
dione,  tetrahydro-  (glycoluril),  the  ITC 
requests  that  the  TSCA  section  8(d) 
HaSDR  rule  require  the  submission  of 
pharmacokinetics,  subchronic  toxicity, 
immunotoxicity,  genotoxicity, 
carcinogenicity,  reproductive  effects 
and  developmental  toxicity,  and 
ecological  effects  studies.  Only  studies 
for  which  3-amino-5-mercapto-l,2,4- 
triazole  or  glycoluril  is  >  90%  of  the  test 
substance  by  weight  should  be 
submitted. 

For  the  9  indium  compounds 
remaining  on  the  Priority  Testing  List, 
the  ITC  requests  that  the  TSCA  section 
8(d)  HaSDR  rule  require  the  submission 
of  pharmacokinetics,  genotoxicity, 
subchronic  and  chronic  toxicity,  and 


reproductive  effects  and  developmental 
toxicity  studies.  Only  studies  where 
indium  compounds  are  >  90%  of  the 
test  substance  by  weight  should  be 
submitted. 

For  benzenamine,  3-chloro-2,6- 
dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-,  the  ITC  requests  that 
the  TSCA  section  8(d)  HaSDR  rule 
require  the  submission  of 
biodegradation,  bioconcentration, 
pharmacokinetics,  subchfonic  toxicity, 
mutagenicity,  reproductive  effects  and 
developmental  toxicity,  carcinogenicity, 
and  ecological  effects  studies.  Only 
studies  where  benzenamine,  3-chloro- 
2 ,6-dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-  is  >  90%  of  the  test 
substance  by  weight  should  be 
submitted. 

For  stannane,  dimethylbis[(l- 
oxoneodecyl)oxyl-,  the  ITC  requests  that 
the  TSCA  section  8(d)  HaSDR  rule 
require  the  submission  of  hydrolysis, 
biodegradation,  bioconcentration, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  neurotoxicity, 
reproductive  effects  and  developmental 
toxicity,  carcinogenicity,  and  ecological 
effects  studies.  Only  studies  where 
stannane,  dimethylbis((l- 
oxoneodecyDoxyl-  is  >  90%  of  the  test 
substance  by  weight  should  be 
submitted. 

For  benzene,  l,3,5-tribromo-2-{2- 
propenyloxy)-,  the  ITC  requests  that  the 
TSCA  section  8(d)  HaSDR  rule  require 
the  submission  of  biodegradation, 
bioconcentration,  pharmacokinetics, 
subchronic  toxicity,  neurotoxicity, 
reproductive  effects  and  developmental 
toxicity,  carcinogenicity,  and  ecological 


effects  studies.  Only  studies  where 
benzene,  l,3,5-tribromo-2-(2- 
propenyloxy)-  is  >  90%  of  the  test 
substance  by  weight  should  be 
submitted. 

For  1-triazene,  1,3-diphenyl-,  the  ITC 
requests  that  the  TSCA  section  8(d) 
HaSDR  rule  require  the  submission  of 
pharmacokinetics,  genotoxicity, 
subchronic  and  chronic  toxicity, 
reproductive  effects  and  developmental 
toxicity  studies.  Only  studies  where  1- 
triazene,  1 ,3-diphenyl-  is  >  90%  of  the    ■ 
test  substance  by  weight  should  be 
submitted. 

F.  Rescinding  Requests  to  Add 
Chemicals  to  TSCA  Section  8(d)  HaSDR 
Rules 

The  ITC  is  rescinding  its  request  to 
USEPA  to  add  8  nonylphenol 
polyethoxylate  degradation  products 
and  28  indium  compounds  to  the  TSCA 
section  8(d)  HaSDR  rule.  The  request  to 
add  8  nonylphenol  polyethoxylate 
degradation  products  to  the  TSCA 
section  8(d)  HaSDR  rule  is  being 
rescinded  because  the  ITC  learned  that 
they  are  not  commercially  produced 
(Table  2  of  this  unit).  Data  on  the  8 
nonylphenol  polyethoxylate 
degradation  products  were  summarized 
in  the  46"'  Report  (Ref.  7).  The  ITC  is 
rescinding  its  request  to  add  28  indium 
compounds  to  the  TSCA  section  8(d) 
HaSDR  rule  because  no  PAIR  reports 
were  submitted  for  these  chemicals  in 
response  to  the  July  26,  2001,  PAIR  rule 
(1,000  pound  reporting  threshold)  (Ref. 
8).  Data  on  the  indium  compounds  were 
summarized  in  the  47"'  Report  (Ref.  6). 


Table  2.— Nonylphenol  Polyethoxylate  (NPE)  Degradation  Products  Being  Removed  fmM  the  Priority 

Testing  List 


CAS  No. 


104-35-8 


20427-84-3 


51437-95-7 


7311-27-5 


3115-49-9 


106807-78-7 


108149-59-3 


184007-22-5 


Nonylphenol  polyethoxylate  degradation  product 


4-nonylphenol  ethoxylate  (NP1E0) 


4-nonylphenol  diethoxylate  (NP2EO) 


4-nonylphenol  triethoxylate  (NP3E0) 


4-nonylphenol  tetraethoxylate  (NP4EO) 


4-nonylphenoxy  acetic  acid  (NP1  EC) 


4-nonylphenoxy  ethoxy  acetic  acid  (NP2EC) 


4-nonylphenoxy  diethoxy  acetic  acid  (NP3EC) 


4-nonylphenoxy  triethoxy  acetic  acid  (NP4EC) 
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III.  ITC's  Activities  During  this 
.  Reporting  Period  (May  to  November 
2002) 

A.  Voluntary  Information  Submissions 

To  promote  more  efficient  use  of 
information  submission  resources,  the 
ITC  developed  the  VISP  and  the 
VISION.  The  VISP  is  described  in  the 
ITC's  41^«  Report  (Ref.  9),  while  the 
VISION  is  described  in  the  ITC's  42"^ 
Report  (Ref.  5).  The  ITC  developed  the 
VISP  and  VISION  as  tools  to  provide  a 
more  cost-effective  method  for  chemical 
producers,  importers,  processors,  and 
users  of  ITC-recommended  chemicals  to 
provide  voluntary  information.  Except 
for  a  few  industries,  the  ITC  received 
volimtary  information  submissions 
through  the  VISION  on  <  15%  of  the 
chemicals  for  which  voluntary 
information  was  solicited.  The  ITC  has 
not  yot  determined  the  reasons  for  the 
apparent  low  utilization  of  the  VISION. 
In  its  50"'  Report  (Ref.  4).  the  ITC 
requested  comments  on  procedures  that 
could  be  implemented  to  make  the 
VISION  or  other  procediu-es  for 
submitting  voluntary  information  more 
effective. 

The  American  Chemistry  Council 
(ACC)  provided  an  explanation  of  the 
chemical  industry's  limited 
participation  in  the  VISION  (Ref.  10). 
The  ACC  expressed  concerns  about  the 
need  to  protect  Confidential  Business 
Information  (CBI),  the  problems 
associated  with  soliciting  voluntary 
submissions  on  non-HPV  chemicals,  the 
potential  non-existence  of  specific  data 
being  requested  by  the  ITC,  and  the 
resources  required  to  submit  studies  in 
portable  document  format  (PDF). 

To  supplement  the  efforts  to  obtain 
studies  in  PDF  through  the  VISION,  the 
ITC  Staff  has  been  contacting  the 
producers  and  importers  of  ITC- 
recommended  chemicals  to  obtain 
voluntary  information  submissions. 
These  efforts  were  highly  successful  for 
the  chemicals  identified  through 
DEBITS.  The  ITC  Staff  will  continue  to 


contact  the  producers  and  importers  of 
ITC-recommended  chemicals  to  obtain 
voluntary  information  submissions  as  it 
continues  its  efforts  to  improve  the 
utility  of  the  VISP  and  VISION. 

During  this  reporting  period,  the  ITC 
acknowledges  the  voluntary  information 
submissions  from  the  following 
organizations:  3M  Corporation; 
Albemarle  Corporation;  Amfine 
Chemical  Corporation;  Alkylphenol  & 
Ethoxylates  Research  Council;  Akzo 
Nobel  Chemicals.  Inc.;  BASF 
Corporation;  Bayer  Corporation;  Biddle 
Sawyer  Corporation;  Canon  USA.  Inc.; 
Ciba  Specialty  Chemicals  Corporation; 
Cognis  Corporation;  Crompton 
Corporation;  E.I.  duPont  de  Nemours 
and  Company;  Eastman  Chemical 
Company;  ExxonMobil  Corporation; 
Great  Lakes  Chemical  Company; 
Hercules,  Inc.;  Lonza,  Inc.;  Lubrizol 
Corporation;  Magruder  Color  Company; 
Noveon,  Inc.;  Schenectady 
International,  Inc.;  Society  of  Plastics 
Industry;  and  Strucktol  Company. 

Following  the  transmittal  of  this  51^' 
Report  to  the  USBPA  Administrator,  the 
ITC  Staff  will  contact  the  producers  and 
importers  of  the  9  indium  compounds 
remaining  on  the  Priority  Testing  List  to 
obtain  the  following  information  to 
adequately  acCess  the  extent  and  degree 
of  exposure  and  potential  hazard 
associated  with  indium  compounds: 

1 .  Recent  non-CBI  estimates  of  annual 
production  or  importation  volume 
trends. 

2.  Use  information,  including 
percentages  of  production  or 
importation  that  are  associated  with  - 
different  uses. 

3.  Estimates  of  the  niunber  of  workers 
and  concentrations  of  indium 
compounds  to  which  workers  may  be 
exposed  during  manufacture  or 
processing  including  smelting 
processes,  leaching  processes,  recovery 
of  scrap  material,  deposition  of  film 
coatings,  soldering,  and  production  of 
electrical  components  including,  but  not 
limited  to  semiconductors. 


B.  DEBITS 

In  its  45"'  through  50"'  Reports  (Refs. 
2-4.6.7.  and  1 1).  the  ITC  described  its 
strategies  to  screen  and  evaluate 
chemicals  with  persistence  and 
bioconcentration  potential.  These 
activities  eire  referred  to  as  DEBITS. 
OTBITS  provides  a  means  to  prioritize 
chemicals  for  information  reporting  and 
testing  based  on  degradation  and 
bioconcentration  potential  and 
availability  of  effects  data.  For  DEBITS 
1,  the  ITC  used  criteria  to  screen  12,685 
chemicals  and  ultimately  review  458. 
the  disposition  of  which  was  described 
in  the  45"''  through  50"'  Reports  (Refs. 
2-4,  6.  7.  and  11).  As  a  resuU  of 
implementing  DEBITS  1.  the  Priority 
Testing  List  contains  three  chemicals 
with  persistence  and  bioconcentration  - 
potential  that  the  USEPA  may  consider 
for  its  PBT  Program:  Benzenamine.  3- 
chloro-2,6-dinitro-N.N-dipropyl-4- 
(trifluororaethyl)-;  stannane. 
dimethy Ibis [ ( 1  -oxoneodecy  1  )oxy ] -;  and 
benzene,  1.3,5-tribromo-2-(2- 
propenyloxy)-. 

DEBITS  2  started  with  8,511 
chemicals  with  production  volumes  > 
10,000  lbs  reported  to  USEPA  in 
response  to  the  1998  Inventory  Update 
Rule  (lUR).  From  these  8,511  chemicals. 
30  non-HPV  chemicals  were  identified 
that  had  1998  production  volumes  > 
50,000  lbs,  predicted  biodegradation 
Jialf-lives  >  2  months  and  predicted 
bioconcentration  factors  >  1,000.  The 
ITC  contacted  manufacturers  and 
importers  of  these  30  DEBITS  2 
chemicals  to  solicit  voluntary- 
information  on  production  and  uses, 
and  unpublished  toxicity  data.  The  ITC 
received  production  and  use 
information  for  22  DEBITS  2  chemicals 
and  unpublished  toxicity  studies  for  13 
DEBITS  2  chemicals.  After  reviewing 
this  and  other  available  information  the 
ITC  deferred  the  30  DEBITS  2  cjiemicals 
for  information  reporting  rules.  A  brief 
rationale  for  deferring  each  DEBITS  2 
chemical  is  given  in  Table  3  of  this  unit. 


TABLE  3.— Rationales  for[  Deferring  30  DEBITS  2  Chemicals 


CAS  No. 

— 1 

Chemical  name 

Rationale 

118-74-1 

Benzene,  hexachloro- 

Not  domestically  produced  or  imported 

128-69-8 

Perylo[3,4-cd:9, 1 0-c'd')dipyran-1 ,3,8, 1 0-tetrone 

Potential  low  bioavailability 

133-14-2 

Peroxide,  bis(2,4-dichlorobenzoyl) 

Low  exposure  potential  from  use 

423-50-7 

1  -Hexanesulfony!     fluoride,     1,1 ,2,2,3,3,4,4,5,5,6.6,6- 
tridecafluoro- 

Perfluorinated  chemical-referred  to  USEPA 

509-34-2 

■ 
Spiro[isobenzof uran-1  (3K),9'-[9H]xanthen]-3-one,  3',6'- 
bis(diethylamino)- 

Not  domestically  produced  or  imported 
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Table  3.— Rationales  for  Deferring  30  DEBITS  2  Chemicals— Continued 


CAS  No. 

Chemical  name 

Rationale 

678-39-7 

1-Decano),              3.3,4,4,5,5,6,6,7,7,8,8.9,9,10,  W.IO- 
heptadecatluoro- 

Perfluorinated  chemical  referred  to  USEPA 

3006-86-8 

Peroxide,  cyclohexylidenebis((1,1-dimethylethyl) 

Low  exposure  potential  from  use 

3864-99-1 

Phenol,      2-(5-chloro-2H-benzotria2ol-2-yl)-4,6-bis(1 ,1- 
dimethylethyl)- 

Adequate  toxicity  studies  available 

4051-63-2 

[1 ,1'-Bianthracenel-9,9'.10,10'-tetrone,  4,4-diamino- 

Potential  low  bioavailability 

4162-45-2 

Ethanol,  2,2'-[(1-methylethylldene)bis[(2,6-dibromo-4,1- 
phenylene)oxyllbJs- 

Not  domestically  produced  or  imported 

13417-01-1 

1-Octanesuttonamide,         N-[3-(dimethylamino)propy1]- 
1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro- 

Perfluorinated  chemical  referred  to  USEPA 

15667-10-4 

Peroxide,  cyclohexylidenebis((1 ,1  -dimethylpropyl) 

Low  exposure  potential  from  use 

16090-14-5 

Ethanesulfonyl                     fluoride.                     2-[1- 
[drtluoro((trifluoroethenyl)oxy]methyl]-1. 2,2,2- 
tetrafluoroethoxyl-1 , 1 .2,2-tetrafluoro- 

Perfluorinated  chemical  referred  to  USEPA 

25637-99-4 

Cydododecane,  hexabromo-  (HBCD) 

Included  in  OECD  Risk  Assessment  of  brominated 
flame  retardants  and  specific  isomer  of  HBCD  pre- 
viously designated  in  ITC's  25"'  Report  (Ref.  12) 

29512^9-0 

Spiro[isobenzofuran-1  {3H).9'-[9H]xanthen]-3-one,       6'- 
{diethylamino)-3'-methyl-2-(phenylamino)- 

Not  domestically  produced  or  imporlerf 

31148-95-5 

1  -Phenanthrenecarbonitrile,            1 ,2,3,4.4a.9. 1 0.1  Oa- 
octahydro- 1 ,4a-dimethyl-7-(  1  -methylethyl)-. 
(1R.4aS.10aR)- 

Low  exposure  potential  from  use 

40567-16-6 

Butanoyl                   chloride,                   2-[2,4-bts(1,1- 
dimethylpropyOphenoxyl- 

Low  exposure  potential  from  use 

41556-26-7 

Decanedioic        acid,         bis(1.2,2,6.6-pentamethyl-4- 
piperidinyl)  ester 

Low  measi^ed  BCF 

50598-28-2 

1  -Hexanesutfonamide,        N-[3-(dimethylamino)propyl]- 
1 . 1 .2.2,3,3,4.4.5,5.6,6,6-tridecafluoro- 

Perfluorinated  chemical  refen-ed  to  USEPA 

51461-11-1 

Butanamlde,             N-(3-amlno-4-chlorophenyl)-4-[2.4- 
bis(1 , 1  -dimethylpropyl)phenoxy]- 

t^  domestically  produced  or  imported 

51772-35-1 

1-Naphttialenamine.                                   N-I(1, 1.3.3- 
tetramettiylbulyOphenyll- 

Low  exposure  potential  from  use 

58798-^7-3 

3H-lndolium,                                                        2-[I(4- 
methoxyphenyl)methylhydra2ono]methyll-1,3,3- 
trimethyl-,  acetate 

Not  domestically  produced  or  imported 

64022-61-3 

1,2.3,4-Butanetetracart)oxylic     acid.     tetrakis(2,2,6,6- 
tetramethyl-4-piperidinyl)  ester 

Low  exposure  potential  from  use 

67584-57-0 

2-Propenoic                              acid,                              2- 
[methyl((tridecafluorohexyl)sulfonyllaminolethyl  ester 

Perfluorinated  chemrcal  referred  to  USEPA 

68259-36-9 

1-Naphthalenamine.                      N-phenyl-ar-(1.1.3.3- 
tetramethylbutyl)- 

Low  measured  BCF 

68555-73-7 

1-Heptanesulfonamlde,                 '                    N-ethyl- 
1 , 1 ,2,2,3,3,4,4,5,5,6,6,7,7.7-pentadecafluoro-N-(2- 
hydroxyethyl)- 

Perfluorinated  chemrcal  referred  to  USEPA 

68555-76-0 

1  -Heptanesulfonamide.       1 , 1 .2.2,3.3.4,4.5,5,6,6.7,7.7- 
pentadecafluoro-N-(2-hydroxyethyl)-N-nrtethy1- 

Perfluorinated  chemical  referred  to  USEPA 

_ — ■ 

72869-85-3 

Chromate(l-).          bis(3,5-bis(1,1-dlmethyletriyl)-2-(hy- 
droxy-.i(appa.O)benzoato<2-)-.kappa.O)-.     hydrogen, 
(T-4)- 

Low  exposure  potential  from  use 
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Table  3.— Rationales  for  Deferring  30  DEBITS  2  Chemicals— Continued 


CAS  No. 

Chemical  name 

fJatkjnate 

75627-12-2 

Xanthylium,          3,6-bis(ethytamino)-9-[2-(metfK>xycar- 
bonyl)phenyl]-2.7-dimethyl-,  molybdatesilicate 

Potential  low  bioavailability            .  .' 

106246-33-7 

Benzenamine,  4,4'-methylenebis[3-chloro-2,6-diethyl- 

Low  exposure  potential  from  use 

IV.  Revisions  to  the  TSCA  Section  4(e) 
Priority  Testing  List 

A.  Chemicals  Added  to  the  Priority 
Testing  List:  Vanadium  Compounds 

1.  Recommendation.  Forty-three 
vanadium  compounds  are  being  added 


importation,  production,  use,  exposure,  list  of  vanadium  compounds  in  Table  4 

and  health  ejects  information  to  meet  of  this  unit  includes  those  most  likely 

U.S.  Government  data  needs  (Table  4  of  to  be  in  current  use.  Toxicological 

this  unit).  These  compounds  were  effects  of  vanadium  compoimds  were 

identified  by  searching  reference  recendy  sununarized  by  the 

sources  and  chemical  databases  International  Program  on  Chemical 

maintained  by  agencies  in  the  United  Safety  under  the  auspices  of  the  World 

States  and  Canada.  The  ITC  believes  the  Health  Organization  (WHO)  (Ref.  1 3). 


to  the  Priority  testing  List  to  obtain 

Table  4.— Vanadium  Compounds  Being  Added  to  the  Priority  Testing  List 


CAS  No. 

Vanadium  compounds 

1314-34^7 

Vanadium  oxide  (V203)  (Vanadium  trioxide] 

1314-62-1 

Vanadium  oxide  (V205)  (Vanadium  pentoxide] 

1686-22-2 

Vanadium,  triethoxyoxo-,  (T-4)-  (Triethyl  orthovanadate] 

3153-26-2 

Vanadium,  oxotMS  (2.4-pentanedionato-.kappa.O,.kappa.O')-,  (SP-5-21)- 

5588-84-1 

Vanadium.  oxotris(2-propanolato)-,  (T-4)-  (Vanadium  triisopropoxkle  oxide] 

7440-62-2 

Vanadium 

7632-51-1 

Vanadium  chloride  (VCW),  (T-4)-  [Vanadium  tetrachloridej 

7718-98-1 

Vanadium  chloride  (VCI3)  [Vanadium  trichloride] 

7727-18-6 

Vanadium,  trichlorooxo-.  (T-4)-  [Vanadium  oxytrichloride] 

7803-55-6 

Vanadate  (V031  -),  ammonium  [Ammonium  metavanadate] 

10049-16-8 

Vanadium  fluoride  (VF4)  [Vanadium  tetrafluoride] 

10213-09-9 

Vanadium,  dkrhlorooxo-  (Vanadyl  dk:hloride] 

10580-52-6 

Vanadium  chloride  (VCI2)  [Vanadium  dichloride] 

11099-11-9 

Vanadium  oxide  [Polyvanadic  add] 

11115-67-6 

Ammonium  vanadiufii  oxide 

11130-21-S 

Vanadium  cart>ide 

12007-37-3 

Vanadium  boride  (VB2) 

12035-98-2 

Vanadium  oxide  (VO) 

12036-21-4 

Vanadium  oxide  (V02) 

12070-10-9 

Vanadium  carbide  (VC) 

12083-48-6 

Vanadium.  dk:hlorobis  (.eta.5-2,4-cyck)pentadien-1-yl)- 

12166-27-7 

Vanadium  sulfide  (VS) 

12439-96-2 

Vanadium,  oxo[sulfato(2-)-kappa.01-,  pentahydrate  [Vanadyl  sulfate  (V0S04),  pentahydrate] 

12604-58-9 

Vanadium  alloy,  base,  V.C.Fe  (Ferrovanadium) 

13470-26-3 

Vanadium  bromide  (VBr3) 

13478-99-8 

Vanadium,            tris(2,4-penJanedionato-.kappa.O,.kappa.O')-,            (OC-6-11)-            [Vanadium 
tris(acetylacetonate)] 
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Table  4.— Vanadium  Compounds  Being  Added  to  the  Priority  Testing  List— Continued 


CAS  No. 


13497-94-4 


13517-26^5 


13718-26-8 


13721-39-6 


13769-43-2 


13930-88-6 


14059-33-7 


19120-62-fl 


24646-85-3 


27774-13-6 


30486-37-4 


39455-80-6 


53801-77-7 


65232-8^5 


68130-18-7 


68815-09-8 


68990-29-4 


Vanadium  compounds 


Silver  vanadium  oxide  (AgV03) 


Sodium  vanadium  oxide  (Na4V207)  [Sodium  pyrovahadate) 


Vanadate  (V031-),  sodium  [Sodium  metavanadate] 


Sodium  vanadium  oxide  (Na3V04)  [Sodium  orthovanadate] 


Vanadate  (V031-).  potassium  [Potassium  metavanadate] 


Vanadium,        oxo[29H,31H-phthalocyaninato(2-)-.l«ippa.N29,.kappa.N30,.kappa.N31,.kappa.N321- 
(SP-5-12)- 


Bismuth  vanadium  oxide  (BiV04) 


Vanadium.  tris(2-methyl-1-propanolato)oxo-.  (T-4)-  [Isobutyl  orttK>vanadate] 


Vanadium  nitride  (VN) 


Vanadium,  oxo(sullato(2-) -kappaO)-  [Vanadyl  sulfatel 


Vanadium  hydroxide  oxide  (V(0H)20) 


Ammonium  sodium  vanadium  oxide 


Bismuth  vanadium  oxide 


Vanadium  hydroxide  oxide  phosphate 


Vanadium  hydroxide  oxide  phosphate  (V6(OH)303(P04)7) 


Naphthenic  acids,  vanadium  salts 


Balsams,  copaiba,  sulfurized,  vanadium  salts 


_,_ 


2.  Rationale  for  recommendation. 
Long-term  inhalation  exposure  to 
vanadium  pentoxide  increased  the 
incidence  of  lung  tumors  in  male  and 
female  mice.  As  a  result,  vanadium 
pentoxide  and  other  vanadium 
compounds  may  be  potentially 
carcinogenic  to  humans.  Existing 
occupational  exposure  limits  for 
vanadium  dusts  were  primarily 
developed  to  protect  workers  from 
irritation  and  acute  pulmonary  effects 
and  may  not  be  sufficiently  protective 
against  an  increased  risk  of  lung  cancer. 

3.  Information  needs.  The  ITC  needs: 
i.  Recent  non-CBI  estimates  of  annual 

production  or  importation  volume  data 
and  trends,  and  use  information, 
including  percentages  of  production  or 
importation  that  are  associated  with 
different  uses. 

ii.  Estimates  of  the  number  of  humans 
and  concentrations  of  vanadium 
chemicals  to  which  humans  may  be 
exposed  in  each  relevant  manufacturing 
or  processing  scenario. 

iii.  Health  effects  data  including 
pharmacokinetics,  genotoxicity. 
subchronic  toxicity,  reproductive  and 
developmental  toxicity,  and  any  human 
data  from  occupationally  exposed 
workers. 


The  ITC  seeks  this  information  in  order 
to  adequately  assess  the  extent  and 
degree  of  exposure  and  potential  hazard 
associated  with  the  various  forms  of 
vanadium. 

•  4.  Supporting  information.  Vanadium 
is  widely  distributed  in  low  amounts  as 
a  constituent  of  mineral  ores  and  crude 
petroleum  deposits.  The  U.S. 
consumption  of  vanadium  compounds 
was  reported  to  be  3,210  metric  tons  in 
2001  (Ref.  14).  The  majority  of 
vanadium  was  utilized  as  an  alloying 
agent  in  the  steel  industry  or  in  the 
production  of  ferrovanadium  and  other 
metal  alloys.  A  smaller  portion  of 
vanadium  was  used  as  industrial 
catalysts  and  in  the  production  of 
pesticides,  dyes,  inks,  and  pigments. 
More  recent  applications  of  vanadium 
compounds  are  thought  to  include 
manufacture  of  semiconductors, 
vanadate  glasses,  and  electro-optical 
switches.  There  were  over  5,000 
potentially  exposed  workers  reported  in 
the  National  Occupational  Exposure 
Survey  conducted  between  1980  and 
1983.  Vanadium  exposure  has  been 
found  in  over  300  personal  air  samples 
reported  in  OSHA's  Integrated 
Management  Information  System  since 
1995.  Worker  exposures  are  known  to 


occur  during  manufacture  and  handling 
of  vanadium  containing  materials,  such 
as  welding  operations  or  during 
cleaning  of  oil-fired  furnaces  and 
boilers.  General  population  exposure  to 
vanadium  most  likely  occurs  through 
ingestion  of  food-bearing  soil  residue 
and  inhaled  air  in  areas  with  high  levels 
of  residual  fuel  oil  consumption  (Ref. 
15). 

For  vanadium  pentoxide  and  most 
vanadium  dusts  and  fumes,  NIOSH's 
Recommended  Exposure  Limit  (REL)  is 
a  ceiling  value  of  0.05  milligram/meter 
cubed  (mg/m^).  The  American  Council 
of  Government  Industrial  Hygienists 
(ACGIH)  threshold  limit  value  (TLV)  for 
vanadium  pentoxide  is  0.05  mg/m^  as 
an  8-hour  time  weighted  average. 
OSHA's  Permissible  Exposure  Limit 
(PEL)  is  a  0.1  mg/m^  ceiling  for 
vanadium  pentoxide  fumes  and  a  0.5 
mg/m^  ceiling  for  respirable  dust.  These 
occupational  exposure  limits  were 
developed  to  protect  against  respiratory 
tract  irritation  and  acute  pulmonary 
effects  and  may  not  be  adequate  against 
an  increased  risk  of  lung  cancer. 

In  a  2-year  inhalatioiv^tudy,  NTP 
found  clear  evidence  of  carcinogenic 
activity  of  vanadium  pentoxide  (CAS 
No.  1314-62-1)  in  male  and  female 
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B6C3F1  mice  (http://ntp- 
server.niehs.nih.gov/htdocs/LT-studies/ 
tr507.html).  The  incidence  of  benign 
and  malignant  neoplasms  was  increased 
in  the  lungs  of  the  experimental  animals 
at  doses  of  1,  2,  and  4  mg/m^.  There  was 
also  some  lesser  evidence  of  increased 
lung  tumor  incidence  in  male  and 
female  rats  at  similar  exposure  levels. 
Exposiu'es  to  vanadium  pentoxide 
caused  a  spectrum  of  nonneoplastic 
lesions  in  the  respiratory  tracts  of  rats 
and  mice,  including  epithelial 
hyperplasia,  inflammation  and  fibrosis. 
The  NTP  report  raises  concerns  for  other 
vanadium  chemicals  and  their  potential 
health  effects. 

B.  Chemicals  Removed  From  the  Priority 
Testing  Ust 

1.  Thiophenol.  Thiophenol  (CAS  No. 
108-98-5)  was  designated  in  the  ITC's 


28'^Report  (Ref.  16)  because  there  was  a 
low  confidence  in  the  Reference  Dose 
(RfD)  and  no  Reference  Concentration 
(RfC).  The  USEPA's  RfC/RfD  Workgroup 
requested  that  the  ITC  review  health 
effects  data  for  thiophenol  and    . 
recommend  health  effects  testing  that 
would  increase  the  confidence  in  the 
RfD  and  provide  a  RfC.  Since 
thiophenol  was  designated,  the  ITC  has 
learned  that  it  is  not  currently  produced 
in  the  United  States,  that  the  NTP  has 
conducted  developmental  toxicity  (Refs. 
17  and  18)  and  reproductive  effects  (Ref. 
19)  studies,  and  that  Japan  is  developing 
a  SIDS  dossier.  Thiophenol  is  being 
removed  from  the  Priority  Testing  List 
because  it  is  no  longer  produced  and  the 
ITC  anticipates  the  SIDS  dossier  will 
address  the  testing  data  needs 
recommended  by  the  ITC. 


2.  Seven  alkylphenols  and 
alkylphenol  ethoxylates.  The  ITC  is 
continuing  to  review  data  on  the 
alkylphenols  and  alkylphenol 
ethoxylates  that  were  recommended  in 
ITC  Reports  37  (Ref.  20),  39  (Ref.  21), 
and  41  (Ref.  9).  For  these  chemicals  the 
ITC  has  reviewed  the  PAIR  reports 
submitted  by  producers  and  voluntary 
information  provided  by  the 
Alkylphenol  &  Ethoxylates  Research 
Council  (APERC).  At  this  tirie  the  ITC 
is  removing  from  the  Priority  Testing 
List  4  alkylphenols  from  the  3  7th  Report 
(Ref.  20)  1  nonylphenol  ethoxylate  from 
the  39«h  Report  (Ref.  21)  and  2 
alkylphenols  from  the  41st  Report  (Ref. 
9)  (Table  5  of  this  unit). 


TABLE  5.— Alkylphenols  and  Alkylphenol  Ethoxylates  Being  Removed  From  the  Priority  Testing  List 


ITC  Report 

CAS  No. 

Chemical  name 

Rationale  for  removal. 

37 

80-46-6 

Phenol,  4-(1,1-dimethylpropyl)- 

Sponsored  in  HPV  Challenge  Program 

37 

88-18-6 

Phenol,  2-(  1 , 1  -dimethylethyl)- 

Sponsored  in  HPV  Challenge  Program 

37 

1806-26-4 

Phenol,  4-octyl- 

No  longer  used  by  APERC  Members 

37 

25154-52-3 

Phenol,  nonyl- 

Not  commercially  available 

39 

27986-36-3 

Ethanol,  2-(nonylphenoxy)- 

1 

41 

1987-50^ 

Phenol,  4-heptyl- 

2 

41 

72624-02-3 

Phenol,  heptyl  derivs. 

Sponsored  in  HPV  Challenge  Program 

'  Ethanol,  2-(nonylphenoxy)-  (CAS  No.  27986-36-3)  is  likely  to  be  degraded  in  the.environment  to  branched  4-nonylphenol  (CAS  No.  84852- 
15-3);  data  developed  from  testing  branched  4-nonylphenol  ((jAS  No.  84852-15-3)  in  response  to  the  HPV  Challenge  Program  may  be  used  to 
predict  toxicity  of  2-(nonylphenoxy)ethanol. 

2 The  ITC  learned  that  there  is  only  a  single  product  being  sold  and  purchased  as  heptylphenol  (phenol,  heptyl  derivs.,  CAS  No.  72624-02-3). 
CAS  No.  1987-50-4  for  Phenol,  4-heptyl-  denotes  a  linear  structure  of  the  C7  chain  and  was  previously  used  and  reported  on  ttie  lUR  ttiough-it 
is  not  the  most  appropriate  CAS  number  for  the  commercial  heptylphenol  product. 

There  are  2  alkylphenols  from  the  37'^  Report  (Ref.  20)  and  1  alkylphenol  irom  the  41»<  Report  (Ref.  9)  remaining 
on  the  Priority  Testing  List  (Table  6  of  this  unit). 


TABLE  6.— Alkylphenols  Remaining  on  the  Priority  Testing  List 


ITC  Report 


37 


37 


41 


CAS  No. 


98-54-4 


84852-15-3 


140-66-9 


Chemical  name 


Phenol,  4-(1,1-dimethylethyl)- 


Phenol,  4-nonyl-,  branched 


Phenol,  4-(1 ,1 ,3,3-tetramethylbutyl)- 


For  phenol,  4-(l,l-dimethylethyl)-  (CAS 
No.  98-54-4),  the  ITC  anticipates 
reviewing  the  SIDS  dossier  and  the 
ongoing  reproductive  effects  study.  For 
phenol,  4-(l,l, 3,3-tetramethylbutyl)- 
(CAS  No.  140-66-9)  and  phenol,  4- 
nonyl-,  branched  (CAS  No.  84852-15- 
3),  the  ITC  anticipates  receiving 
amphibian  toxicity  data,  avian 


reproductiv3  effects  data,  and  fish 
reproductive  effects  data. 

3.  DEBITS  1  chemical.  3H-Pyrazol-3- 
one.  5-((2-chloro-5-  nitrophenyl)amino)- 
2,4-dihydro-2-(2,4,6-trichlorophenyl)-is 
being  removed  from  the  Priority  Testing 
List  because  of  decreasing  production  ^ 
volume  trends  from  1990  to  the  present. 
Phenol,  4,4'-[2,2,2-trifluoro-l- 
(trifluoromethyl)ethylidene]bis-  is  being 


removed  fi^m  the  Priority  Testing  Ust 
because  the  ITC  has  learned  that  the 
predicted  BCF  of  approximately  500  is 
not  sufficient  to  be  considered  by 
USEPA's  PBT  Program. 
F'entachlorothiophenol  (CAS  No.  133- 
49-3)  is  being  removed  from  the  Priority 
Testing  List  because  of  low  exposure 
potential  from  current  use. 
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4.  Indium  compounds.  Twenty-eight       production  or  importation  data  were  July  26.  2001 ,  PAIR  rule  (Ref.  8)  (Table 

indium  compounds  are  being  removed        submitted  to  USEPA  in  response  to  the        7  of  this  umt). 
from  the  Priority  Testing  List  because  no 

Table  7.— Indium  Compounds  Being  Removed  From  the  Priority  Testing  List 


CAS  No. 


92*t34-2 


1303-11-3 


1312-41-0 


1312-45-4 


4194-69-8 


778^52-0 


12018-9S-0 


12030-14-7 


12030-24-9 


12056-07-4 


12672-70-7  . 


12672-71-8 


13510-35-5 


13770-61-1 


13966-94-4 


14166-78-0 


14280-53-6 


14405-45-9 


25617-98-5 


55326-87-9 


71243-84-0 


13465-09-3 


13465-10-8 


13709-93-8 


27765-48-6 


66027-94-9 


67816-06-2 


68310-35-0 


Chemical  name 


Indium,  triethyl- 


Indium  arsenide  (InAs) 


Antimony,  compd.  witti  indium  (1:1) 


Indium  telluride  (ln2Te3) 


1 ,2,3-Propanetricart>oxylic  acid,  2-hydroxy-,  indium(3+)  salt 


Indium  fluoride  (lnF3) 


Copper  indium  selenide  (CulnSe2) 


Indium  sulfide  (InS) 


Indium  sulfide  (ln2S3) 


Indium  selenide  (ln2Se3) 


Indium  chloride 


Indium  oxide 


Indium  iodide  (Int3) 


Nitric  acid,  indium(34-)  salt 


Indium  iodide  (Inl) 


Indium  fluoride  (lnF3).  trihydrate 


Indium  bromide  (InBr) 


Indium,  tris(2,4-pentanedionato-.kappa.O,.kappa.O')-,  (OC-6-11)- 


Indium  nitride  (InN) 


Indium  hydroxide 


Indium  tin  oxide  (Inl. 69SnO.  1502.85) 


Indium  bromide  (InBrS) 


Indium  chloride  (InCI) 


Boric  acid  (H3B03),  indium(3^)  salt  (1:1) 


Borate(1-).  tetrafluoro-,  indium(3+)  (3:1) 


Indium,  hydroxybis(trifluoroac8tato-.kappa.O)- 


Hexanotc  acid,  2-ethyl-,  indium(3^)  salt 


Neodecanoic  acid,  indium(3>)  salt 


With  these  actions,  there  are  nine  indium  compounds  remaining  on  the  Priority  Testing  List  (Table  8  of  this  unit). 
Indiimi  phosphide  remains  on  the  Priority  Testing  List  due  to  carcinogenicity  concerns  based  on  experimental  animal 
studies  (Ref.  22).  The  other  eight  indium  compounds  remain  on  the  Priority  Testing  List  because  PAIR  reports  were 
submitted  for  these  chemicals  and  the  ITC  needs  health  effects  data  (see  section  lI.E.  of  this  report). 


Table  8.— Indium  Compounds  Remaining  on  the  Priority  Testing  List 


CAS  No. 


1312-43-2 


Chemical  name 


Indium  oxide  (In203) 
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Table  8.— Indium  Compounds  Remaining  on  the  Priority  Testin^  List— Continued 


CAS  No. 


7440-74-6 


10025-82-8 


13464-82-9 


20661-21-6 


25114-58-3 


22398-80-7 


17906-67-7 


66027-93-8 


Chemical  name 


Indium 


Indium  chloride  (lnCI3) 


Sulfuric  acid,  indium(3+)  salt  (3:2) 


Indium  hydroxide  (ln(OH)3) 


Acetic  acid,  indium(3+)  salt 


Indium  phosphide  (InP) 


Indium  tin  oxide 


Sulfamic  acid,  indium(3+)  salt 
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1 7453.  7454,  8868 

41 - 7454 

48 7454 

145 7454 

157 7956 

602 7956 


27  CFR 

Proposed  Rules: 

55 7410,8331 

28  CFR 

65 8820 

105 7313 

522 5563 

29  CFR 

4022 7419 

4044.......... 7419 

Propossd  Rules: 

403 8727 

408 8727 

4000... .-. 7454 

4003 7454 

.4007 7454 

4010 7454 

4011 7454 

4022 - 7454 

4041 „ -.7454 

4041a 7454 

4043 .'..7454 

4050 7454 

4062 7454 

4203 7454 

4204 7454 

4207 7454 

4208 7454 

4211 7454 

4219 7454 

4220 7454 

4221 , 7454 

4231 7454 

4245 7454 

4281 7454 

4901 7454 

4902 7454 

4903 7454 

4907 .'.7454 

30  CFR 

100 6609 

250 7421,8402 

Proposed  Rules: 

206 7085,7086 

250 ^ 8480 

917 6838 

934 6842 

31  CFR 

103 6613 

321 7427 

351 7427 

352 7427 

353 7427 

359 7427 

360 7427 

501 6820 

Proposed  Rules: 

103 8480.  8568,  8571 

32  CFR 

171 8822 

199 6617 

254 6082 

285 8825 

311 8721 

706 5827,  5828,  5829,  5830. 

5831 
Proposed  Rules: 
322 ..8179 

33  CFR 

117 5832,6621.7427 


165 5833,  7073,  7075,  7078. 

7701,  7926 
Proposed  Rules: 

117 5858,6100,7087 

165 5614,  6844,  7093,  7471, 

7473,  7958,  7960 

179 7096 

181 7096 

183 7096 

385 5860 

34  CFR 

34 8142 

36  CFR 

242 7276,  7298,  7703 

404 8825 

Proposed  Rules: 

242 7294,7734 

37  CFR 

PropcMod  Ruw9i 

201 .....6678 

38  CFR 

14 8541 

19 6621 

36 6625 

'60 8547 

Propoeed  Rules: 

3 6679,6998 

4 6998 

40  CFR 

9 '. 7176 

52 5221.  5228.  6627,  6629, 

7174,7321,7428,7704, 
8550,  8723,  8830,  8835, 
8838,8839,8841,8845 

81 6082 

62 6630,6633 

63 6635,7706 

81 7174.  7410.  8185 

122 7176 

123 7176 

180 5835,  5839,  5847,  7428, 

7931,  7935,8847 

261 8553 

412 7176 

PropoMd  Rutest 

52 5246,  5263,  6681,  7327, 

7330,  7476,  8574,  8727, 
8868,  8869.  8871 

60 8574 

62 6681,6682 

'63 7735 

180 7097 

41  CFR 

109-6 7940 

Ch.302 7941 

42  CFR 

405 6636 

419 ♦ 6636 

Proposed  Rulee: 

413 6682 

44  CFR 

64 5852 

65 6644,  6823,  6826 

67... 6828,6830 

Propossd  Ruiss: 

61 5264 

67 6847.6861 
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45  CFR 

160 8334 

162 8334,8381 

164 8334 

1602 7433 

1611 '. 7718,8856 

46  CFR 

356 5564 

Propossd  Rules: 

401 7489 

47  CFR 

32 6351 

52 7323 

53 €351 

54 6646.6832 

64 6351,  6352,  8553 

73 5583.  5584,  5854,  5855, 

6082,  7944,  8724,  8725 
Proposed  Rules: 

0 6689 

43 6689 

63 6689 

64.. 6689 

73 5616,  5617,  5860,  5861, 

5862,7737,7961,7962, 


7963,  7964,  8486,  8728, 
8729,  8730 

74 7737 

76 7737 

90 6687,  6688,  7737 

48  CFR 

201 7438 

202 7438 

204 7438 

206 7438 

209 7438 

212 7438 

214 7438 

217 7438 

219 7438 

225 7441 

230 7438 

231 7438 

232 7438,8450 

236 7438 

237 7443 

239 7438 

242 7438 

249 7438 

250....; 7438 

252 7441 ,  8450 


253 7438 

923 6355 

936 6355 

970 6355 

1804 .-. 5230 

1827 5230 

1835 5230 

1852 5230 

Proposed  Rules: 

2 5774 

31 5774 

52 :.....5778 

228 7490 

252 7491 

532 8486 

538 8486 

552 8486 

49  CFR 

390 8580 

396 8580 

571 6359 

1011 8725 

1540 7444 

1570 6083 

1572 6083 


Proposed  Rules: 

173 

192 6385 

571 5863,  7100,  7747 

1180 6695 

50CFR 

17 8088 

100 7276,  7298,  7703 

222 8456 

223 7080,8456 

224 8456 

622 6360 

648 6088 

679 5585,  6833,  7323,  7448, 

7719,8153,8154,8726 
Proposed  Rules: 

17 6863,  8487,  8730 

20 6697 

21 6697 

92 6697 

100 7294,  7734 

300 6103 

600 6863,  7492,  8487,  8871, 

8872 

648 ?....7749,  7965,  8731 

679 6386,  6865,  7750 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  26, 
2003 

AMERICAN  BATTLE 
MONUMENTS  COMMISSION 

Freedom  of  Information  Act 

and  Electronic  Freedom  of 

Information  Act; 

implementation:  published  2- 

26-03 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
International  services  surveys: 

BE-605,  etc:  transactions  of 
US.  affiliate,  except  U.S. 
banking  affiliate,  with 
foreign  parent,  and 
transactions  of  U.S. 
affiliate  with  foreign 
parent;  published  1-27-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
California;  published  2-26-03 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 

Candidates  opposing  self- 
financed  candidates: 
Increased  contribution  and 
coordinated  party 
expenditure  limits; 
published  1-27-03 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Emergency  Federal  law 
enforcement  assistance: 
Training  waiver  or 
abbreviation;  State  and 
local  law  enforcement 
officers  authorized  to 
enforce  immigration  law 
during  mass  influx  of 
aliens;  published  2-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Peaches,  plums,  and 

nectarines:  grade  standards; 

comments  due  by  3-7-03; 


published  1-31-03  (FR  03- 

02250] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 

and  resource  management 

planning;  comments  due  t>y 

3-6-03;  published  12-6-02 

[FR  02-30683) 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
National  Construction  Safety 

Team  Act;  implementation; 

comments  due  by  3-3-03; 

published  1-30-03  [FR  03- 

02084] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comnrwnts  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 

DEFENSE  DEPARTMENT 
Engineers  Coips 

Water  pollution  control: 
Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans: 

Preparation,  adoption,  and     ■ 
submittal — 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  routine 
maintenance,  repair, 
and  replacement; 
comments  due  by  3-3- 
03;  published  12-31-02 
[FR  02-31900] 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

Missouri  and  Illinois; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
01773] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-3-03;  published  1-31-03 
[FR  03-02174) 
District  of  Columbia, 
Maryland,  and  Virginia; 
comments  due  by  3-5-03; 
published  2-3-03  [FR  03- 
02333] 


Maryland;  comments  due  by 
3-5-03;  published  2-3-03 
[FR  03-02433) 
Missouri;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-01772) 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrtKXiities: 
Lambda-cytuilothrin; 
comments  due  by  3-4-03; 
published  1-3-03  [FR  03- 
00006) 
S-metolachlor;  comments 
due  by  3-4-03;  pxiblished 
1-3-03  [FR  03-00005) 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  National 
Laboratory-East  Site. 
NM;  comnients  due  by 
3-3-03;  puWisMed  1-31- 
03  [FR  03-02343] 
Water  pollution  control: 
Clean  Water  Ad- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Borrower  rights;  effective 
Interest  rates  and  related 
loan  information; 
disclosure;  comments  due 
by  3-6-03;  published  2-4- 
03  [FR  03-02401) 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Program: 
Increased  coverage  rates; 

comments  due  by  3-5-03; 

published  2-3-03  [FR  03- 

02453) 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision,  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Physician  fee  schedule 
(2003  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  3-3-03; 


published  12-31-02  [FR 
02-32503) 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Grants: 
Faith-based  organizations; 
equal  treatment  with  other 
participants  in  HUD 
programs;  comments  due 
by  3-7-03;  published  1-6- 
03  [FR  03-00133] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implemenfation; 
comments  due  by  3-3-03; 
published  1-31-03  [FR  03- 
02251) 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  terms  determination; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02081) 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743] 

PEACE  CORPS 

Standards  of  conduct; 
comments  due  by  3-7-03; 
published  2-5-03  [FR  03- 
02703] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Outside-country  periodicals 
co-palletization  and  drop- 
ship  classification; 
experimental  testing; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02198) 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program; 
comments  due  by  3-6-03; 
published  2-3-03  [FR  03- 
02399) 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Transport  category 
airplanes — 
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Passenger  and  flight 
attendant  seats; 
improved 
crashworthiness; 
comments  due  by  3-3- 
03;  published  12-3-02 
[FR  02-30695) 
Ainvorthiness  directives: 
Boeing;  comments  due  by 
3-3-03;  published  1-2-03 
[FR  02-32884] 
Bombardier;  comments  due 
by  3-3-03;  published  1-30- 
03  [FR  03-02098) 
Dassault;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-02148) 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  3-3-03;  published 
1-30-03  [FR  03-02096) 
Eurocopter  France; 
comments  due  by  3-3-03; 
published  12-31-02  [FR 
02-32889] 


Hartzell  Propeller,  Inc.; 
comments  due  by  3-3-03; 
published  1-2-03  [FR  02- 
33074] 
Raytheon;  comments  due  by 
3-3-03;  published  1-27-03 
[FR  03-01678) 
Rolls-Royce  Ltd.;  comments 
due  by  3-3-03;  published 
1-2-03  [FR  02-32888) 
AInvorthiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplanes; 
comments  due  by  3-5- 
03;  published  2-3-03 
[FR  03-02422] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  htp:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 


HJ.  Res.  2/P.L.  108-7 

Consolidated  Appropriations 
Resolution,  2003  (Feb.  20, 
2003;  117  Stat.  11) 
Last  List  February  18.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.  gsa .  gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initiial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


On)«f  ProcMMig  Cod*: 

*6216 


Chargt  your  ordtr. 
H'»  Eatyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


-t. 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


Company  or  personal  name 


Price  indudcs  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  I^yable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 
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r~l  GPO  Deposit  Account 

EH  VISA       CH  MasterCard  Account 


!-□ 


Street  address 


City.  Sute.  ZIP  code 
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Thank  you  for 
your  order! 

.  J. ,  1    . .            (Credit  card  expiration  date) 

Purchase  order  number  (optional) 
MagrwenriwyaMr 


YES  NO 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1738 

Rural  Broadbarul  Access  Loans  and 
Loan  Guarantees 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule;  technical  correction. 

summary:  The  Rural  Utilities  Service 
(RUS)  published  in  the  Federal  Register 
on  Thursday,  January  30,  2003,  at  68  FR 
4684,  a  rule  amending  its  regulations  in 
order  to  establish  the  Rural  Broadband 
Access  Loan  and  Loan  Guarantee 
Program  as  authorized  by  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L.  101-171)  (2002  Act). 
Section  6103  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  amended 
the  Rural  Electrification  Act  of  1936,  as 
amended  (RE  Act),  to  add  Title  VI,  Riu-al 
Broadband  Access,  to  provide  loans  and 
loan  guarantees  to  fund  the  cost  of 
construction,  improvement,  or 
acquisition  of  facilities  and  equipment 
for  the  provision  of  broadband  service 
in  eligible  rural  communities.  This 
document  makes  a  technical  correction 
to  the  final  rule. 

DATES:  Effective  January  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  U.S. 
Department  of  Agricultxu*,  1400 
Independence  Avenue,  SW.,  STOP 
1590,  Room  4056,  Washington,  DC 
20250-1590.  Telephone  number  (202) 
720-9554,  Facsimile  (202)  720-0810. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-2199,  published  on  January  30, 
2003,  at  68  FR  4684,  make  the  following 
correction: 

11738.10    [Corrected] 

1.  On  page  4688,  in  colimm  one,  in 
the  fourth  line  of  §  1738.10(b),  in  the 


fourth  line,  remove 
"telecommunications  loan  made 
under",  and  add,  "telecommunications 
loan  made  or  guaranteed  luider"  in  its 
place. 

Dated:  February  14,  2003. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Services. 
[FR  Doc.  03-4563  Filed  2-26-03;  8:45  am) 

BH.UNG  CODE  3410-15-l> 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  103 

■  « 

[INS  No.  2260-03] 

RIN1115-AH00 

Readjustment  of  Immigration  Benefit 
Application  Fees 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  On  January  24,  2003,  the 
Immigration  and  Naturalization  Service 
(Service)  published  an  interim  rule  in 
the  Federal  Register  adjusting  the 
immigration  benefit  application  fee 
schedule  by  subtracting  the  applicable 
amount  of  surcharges  used  for  asylum 
and  refugee  services,  fee  exemptions 
and  fee  waivers.  The  Service  was 
required  to  take  that  action  under 
provisions  of  section  457  of  the 
Homeland  Seciuity  Act  of  2002,  Public 
Law  107-296.  However,  Congress  has 
now  repealed  that  section  in  the 
Homeland  Security  Act  Amendments  pf 
2003.  Accordingly,  this  rule  readjusts 
the  immigration  benefit  application  fee 
schedule  to  the  levels  that  existed  prior 
to  January  24,  2003.  Fees  collected  from 
I}ersons  filing  immigration  benefit 
applications  are  deposited  into  the 
Immigration  Examinations  Fee  Accoimt 
and  recover  the  cost  of  processing 
immigration  benefit  applications  and 
associated  administrative  costs  and  the 
costs  of  asylum  applications  pursuant  to 
law.  Federal  guidelines  require  the 
S^vice  to  establish  and  collect  fees  to 
recover  the  full  costs  of  processing 
immigration  benefit  applications. 
DATES:  Effective  date:  This  rule  is 
effective  February  27,  2003. 


Comment  date:  Written  conmients 
must  be  submitted  on  or  before  April  28, 
2003.  Comments  on  the  interim  rule 
published  on  January  24,  2003,  and 
comments  on  this  interim  rule  will  be 
addressed  jointly  in  the  final  rule. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  4034, 
Washington  DC  20536.  To  ensure  proper 
handling,  please  reference  INS  Number 
2260-03  on  your  correspondence.  You 
may  also  submit  comments 
electronically  at  insregs@usdoj.gov. 
When  submittiiig  comments 
electronically,  you  must  include  INS 
No.  2257-03  in  the  subject  box  so  that 
your  comments  can  be  properly  routed 
to  the  appropriate  office.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schlesinger,  Chief,  Inunigration  Services 
Branch,  Office  of  Budget,  Inunigration 
and  Natiiralization  Service,  425  I  Street 
NW.,  Room  5307,  Washington,  EX: 
20536,  telephone  (202)  514-3410. 
SUPPLEMENTARY  INFORMATION: 

Legal  Authority  To  Charge  Fees 

A.  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts  of  1989 
and  1991 

As  a  federal  agency,  the  Inunigration 
and  Naturalization  Service  (Service) 
long  has  had  statutory  authority  to 
charge  fees  for  services  provided,  e.g., 
31  U.S.C.  9701.  The  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriation  Act,  1989,  Pub.  L.  No. 
100-459,  sec.  209,  102  Stat.  2186,  2203 
(October  1,  1988),  authorized  the 
establishment  of  the  Immigration 
Examinations  Fee  Account  (BEFA)  in  the 
Treasury  of  the  United  States.  All 
revenue  from  fees  collected  for 
immigration  and  naturalization  benefits 
are  deposited  in  the  lEFA  and  remain 
available  to  provide  immigration  and 
naturalization  services.  8  U.S.C. 
1356(n). 

In  subsequent  legislation,  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1991, 
Pub.  L.  No.  101-515,  sec.  210(d),  104 
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Stat.  2101.  2121  (November  5.  1990). 
Congress  further  provided  that  "fees  for 
providing  adjudication  and 
naturalization  services  may  be  set  at  a 
level  that  will  ensure  recovery  of  the 
fulljcosts  of  providing  all  such  services, 
including  the  costs  of  similar  services 
provided  withoul  charge  to  asylum 
applicants  or  other  immigrants.  Such 
fees  may  also  be  set  at  a  level  that  will 
recover  any  additional  costs  associated 
with  the  administration  of  the  fees 
collected."  8  U.S.C.  1356(m). 

The  House  Conference  Report  to  the 
bill,  entitled  "Making  Appropriations 
for  the  Departments  of  Commerce. 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  for  the  Fiscal  Year 
Ending  September  30.  1996,  and  For 
Other  Purposes"  H.R.  Conf.  Rep.  No. 
104-378,  at  82  (1995),  directs  the 
Service  to  fund  the  cost  of  the  Cuban- 
Haitian  Entrant  Program  from  the  lEFA. 
The  Report  states  "(t)he  conferees  have 
also  agreed  that  the  activities  related  to 
the  resettlement  of  Cubans  and  Haitians 
should  be  transferred  to  the  *   *   * 
Service  and  that  the  costs  of  these 
activities  should  be  supported  by  the 
llEFAl."  Id. 

In  a  final  rule  effective  October  13. 
1998,  (except  for  the  Form  N-400. 
which  took  effect  on  January  15. 1999) 


the  Service  raised  the  majority  of  fees  to 
recover  the  full  costs  of  processing 
immigration  benefit  applications,  and  . 
added  a  "surcharge"  setting  the  fees  a\ 
a  level  sufficient  to  fund  the  processing 
of  asylum  and  refugee  applications  as 
well  as  those  immigration  benefit 
applications  processed  at  no  charge  to 
applicants/petitioners.  The  Service 
subsequently  adjusted  the  levels  of  fees 
in  the  lEFA,  after  notice  and  comment, 
effective  February  19.  2002. 

The  Impact  of  Section  457  of  the 
Homeland  Security  Act  on  the  Fee 
Structure 

In  section  457  of  the  Homeland 
Security  Act  of  2002.  Congress  amended 
section  286{m)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1356{m))  by 
striking  "services,  including  the  costs  of 
similar  services  provided  without 
charge  to  asylum  applicants  or  other 
immigrants."  and  inserting  "services.". 
This  amendment  effectively  repealed 
the  statutory  basis  for  surcharges. 
Accordingly,  the  Service  reduced  the 
immigration  benefit  application  fees  by 
an  average  of  $50.  or  25  percent,  for  the 
surcharges  applied  to  the  majority  of 
immigration  benefit  applications  (see  68 
FR  3798.  dated  January  24,  2003). 


The  Impact  of  the  Homeland  Security 
Act  Amendments  of  2003 

In  section  107  of  Homeland  Security 
Act  Amendments  of  2003.  Congress 
amended  the  Homeland  Security  Act  by 
striking  section  457,  including  the 
amendment  made  by  such  section.  As  a 
result,  the  Service  is  once  again 
authorized  to  add  a  surcharge  to 
immigration  benefit  applications  in 
order  to  fund  the  processing  of  asylum 
and  refugee  applications  as  well  as 
those  immigration  benefit  applications 
processed  at  no  charge  to  applicants/ 
petitioners.  Accordingly,  the  Service  is 
readjusting  the  immigration  benefit 
application  fee  schedule  by  adding  in 
the  surcharges  that  were  removed  on 
January  24.  2003.  thus  restoring  the  fees 
to  the  pre-January  24.  2003,  levels.  The 
submission  of  the  reinstated  fees 
reflected  in  the  table  below  is  required 
for  applications  submitted  on  or  after 
February  27.  2003.  The  Service  will 
accept  applications  or  petitions 
submitted  with  the  fee  that  was  in  effect 
before  the  publication  of  this  interim 
rule,  if  the  application  or  petition  is 
postmarked  on  or  before  February  27. 
2003.  The  following  table  displays  the 
new  immigration  benefit  application 
fees. 


Table  1.— Current  Versus  New  Immigration  Benefit  Application  Fees 


Form  No. 


1-17  

1-90  

1-102  

1-129  

I-129F  

1-130  

1-131  

1-140  

1-191  

1-192  

1-193  

1-212  ." 

1-485  

1-526  

1-539  

1-600/600  A 

1-601    

1-612  

1-751    

1-765  

1-817  

1-824  

1-829  

N-^00  

N-565  

N-€00 

N-643  


Description 


Fee  prior 
to  1/23/03 


Petition  for  Approval  of  School  Attendance  by  Nonlmmigranf  Student  .. 

Application  to  Replace  Permanent  Resident  Card  

Application    for    Replacement/Initial    Nonimmigrant    Arrival/Departure 

Record. 

Petition  for  A  Nonimmigrant  Worker 

Petition  for  Alien  Fiance(e) ••■ 

Petition  tor  Alien  Relative 

Application  for  Travel  Document ^ 

Immigrant  Petition  for  Alien  Worker .^ 

Application  for  Permission  to  Retum  to  an  Unrelinquished  Domicile  

Application  for  Advance  Permission  to  Enter  as  a  Nonimmigrant  

Application  for  Waiver  of  Passport  and/or  Visa 

Application  for  Permission  to  Reapply  for  Admission  into  the  U.S.  After 

Deportation  or  Removal. 

Application  to  Register  Pemianent  Residence  or  to  Adjust  Status 

Immigrant  Petition  by  Alien  Entrepreneur 

Application  to  Extend/Change  Nonimmigrant  Status  

Petition  to  Classify  Orphan  as  an  Immediate  Relative/Application  for 

Advance  Processing  or  Orphan  Petition. 

Application  for  Waiver  of  Grounds  of  Excludability  

Application  for  Waiver  of  the  Foreign  Residence  Requirement  

Petition  to  Remove  the  Conditions  on  Residence - 

Application  for  Employment  Authorization 

Application  for  Family  Unity  Benefits 

Application  for  Action  on  an  Approved  Application  or  Petition 

Petition  by  Entrepreneur  to  Remove  Conditions 

Application  for  Naturalization  

Application  for  Replacement  Naturalization  Citizenship  Document 

Application  for  Certification  of  Citizenship 

Application  for  Certificate  of  Citizenship  in  Behalf  of  an  Adopted  Child 


$580 
130 
100 

130 
110 
130 
110 
135 
195 
195 
195 
195 

255 
400 
140 
460 

195 
195 
145 
120 
140 
140 
395 
260 
155 
185 
145 


Current  fee 


$517 
95 
73 

96 

81 

96 

80 

99 

142 

142 

142 

142 

186 
290 
102 
332 

142 
142 
105 
88 
102 
103 
286 
188 
113 
134 
105 


Fee  under 
this  rule 


$580 
130 
100 

130 
110 
130 
110 
135 
195 
195 
195 
195 

255 
400 
140 
460 

195 
195 
145 
120 
140 
140 
395 
260 
155 
185 
145 
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The  Impact  of  the  Homeland  Security 
Act  Amendments  of  2003  on  Current 
Programs 

The  statutory  amendment  restores  the 
funding  for  the  asylum  and  refugee 
programs  and  assures  the  continued 
ability  of  the  Service  to  adjudicate 
applications  for  these  programs.  This 
amendment  also  restores  funding  for  the 
adjudication  of  other  applications  for 
which  the  Service  grants  a  fee  waiver  or 
exemption  under  the  relevant  standards, 
and  allows  the  Service  to  once  again 
process  those  applications  at  no.charge 
to  designated  applicants  and  petitioners. 

Good  Cause  Exception 

This  interim  rule  is  effective  on 
February  27,  2003,  although  the  Service 
invites  post  promulgation  comments 
and  will  adch^ss  any  such  comments  in 
a  final  rule.  The  Service  finds  that  good 
cause  exists  to  adopt  this  rule  without 
the  prior  notice  and  comment  period 
and  delayed  effective  date  ordinarily 
required  by  5  U.S.C.  553(b)  and  (d).  The 
Service  had  set  the  pre-January  24, 
2003,  fee  levels  through  a  notice  and 
conmient  rulemaking  and  this  rule 
simply  restores  that  same  fee  schedule 
now  that  Congress  has  reinstated  the 
legal  authority  for  the  Service  to  collect 
fees  at  these  levels. 

Since  section  107  of  the  Homeland 
Security  Act  Amendments  of  2003  is 
effective  upon  enactment,  and  the  past 
hiatus  in  funding  the  asylum  and  fee 
waiver  programs  has  the  potential  for 
causing  disruption  of  those  programs, 
this  rule  is  made  effective  upon 
publication.  This  rule  merely  restores 
the  preexisting  fee  structure  after  a  short 
lapse  in  statutory  authority,  and  the 
surcharges  set  by  this  rule  are  needed  in 
order  to  be  able  to  fund  asylum  and 
refugee,  fee  waiver  and  exemption,  and 
other  humanitarian  programs.  It  would 
be  impracticable  and  contrary  to  the 
public  interest  to  make  this  interim  final 
rule  effective  30  days  after  publication 
in  the  Federal  Register. 

Regulatory  Flexibility  Act 

The  Acting  Commissioner, 
Immigration  and  Naturalization  Service, 
in  accordance  with  5  U.S.C.  605(b),  has 
reviewed  this  regulation  and  by 
approving  it  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  majority 
of  applications  and  petitions  are 
submitted  by  individuals  and  not  small 
entities  as  that  term  is  defined  in  5 
U.S.C.  601(6). 

The  Service  acknowledges  that  a 
number  of  small  entities,  particularly 
those  filing  business-related 


applications  and  petitions,  such  as  Form 
1-140.  Immigrant  Petition  for  Alien 
Worker;  Form  1-526,  Immigrant  Petition 
by  Alien  Entrepreneur;  and  Form  1-829, 
Petition  by  Entrepreneur  to  Remove 
Conditions,  may  be  affected  by  this  rule. 
For  FY  2003,  the  INS  projects 
approximately  110,000  Forms  1-140, 
300  Forms  1-526,  and  200  Forms  1-829    - 
will  be  filed.  However,  this  volume 
represents  petitions  filed  by  a  variety  of 
businesses,  ranging  from  large  multi- 
national corporations  to  small  domestic 
businesses.  The  Service  does  not  collect 
data  on  the  size  of  the  businesses  filing 
petitions,  and  therefore  does  not  know 
the  number  of  small  businesses  that  may 
be  affected  by  this  rule.  However,  even 
if  all  of  the  employers  applying  for 
benefits  met  the  definition  of  small 
businesses,  the  resulting  degree  of 
economic  impact  would  not  require  a 
Regulatory  Flexibility  Analysis  to  be 
performed. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  and  it  wrill  not 
significantly  or  uniquely  affect  small 
govenunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  emplojmient, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Natiiralization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

The  Service  has  assessed  both  the 
costs  and  benefits  of  this  rule  as 
required  by  section  1(b)(6)  of  Executive 
Order  12866  and  has  made  a 
determination  that  although  restoring 


the  surcharge  will  increase  the  costs  to 
individual  applicants  and  petitioners 
who  submitted  applications  or  petitions 
to  the  Service  for  adjudication,  the 
benefit  to  other  applicants  and  the 
public  interest  of  the  Service  being  able 
to  continue  to  provide  asylum,  refugee, 
and  other  humanitarian  programs  at  the 
funding  levels  intended  by  Congress 
through  its  repeal  of  section  457 
substantially  exceeds  the  costs. 

The  determination  of  the  economic 
impact  of  the  restoration  of  the 
immigration  benefit  application  fee 
schedule  to  the  levels  that  existed  prior 
to  January  24,  2003  depends  on  the 
baseline  used  for  comparison.  Although 
the  difference  in  the  fees  collected 
would  exceed  $100  million  a  year  if 
compared  to  the  fees  contained  in  the 
schedule  made  effective  on  January  24, 
2003,  that  fee  schedule  is  not  the 
appropriate  baseline  for  purposes  of 
determining  whether  this  rule  has  a 
economically  significant  regulatory 
impact  imder  Executive  Order  12866. 
By  striking  section  457  of  the  Homeland 
Security  Act  of  2002.  Congress  has 
indicated  that  the  Service  should  retum 
to  the  fee  schedule  in  place  prior  to 
January  24,  2003.  This  interim  rule 
merely  restores  the  previous  fee 
schedule.  Using  the  pre-January  24th  fee 
schedule  as  a  baseline,  this  interim  rule 
will  not  have  a  significant  economic     • 
impact. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  rule  requires  that  the  fees  for 
application  and  petition  forms 
identified  in  this  interim  rule  be 
increased  in  light  of  section  107  of 
Homeland  Seciuity  Act  Amendments  of 
2003.  Since  this  is  merely  a 
reinstatement  of  fees  prior  to  Section 
457  of  Public  Law  107-296.  the  net 
effect  of  the  cost  burden  on  the  public 
is  negligible,  the  Service  has  submitted 
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the  required  Paperwork  Reduction 
Change  Worksheet  (OMB-«3C)  to  the 
OMB  reflecting  the  new  fees  and  cost 
burdens  on  the  public,  and  the  OMB  has 
approved  the  changes. 

To  ensure  that  the  public  is  hilly 
aware  of  these  changes  the  new  fees  will 
be  highlighted  on  the  Service's  Web  site 
at:  www.ins.usdoj.gov. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and  . 

procedure.  Authority  delegations 
(government  agencies).  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABIUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552(a):  8  U.S.C. 
1101,  1103,  1304,  1356;  31  U.S.C.  9701;  E.O. 
12356.  47  FR  14874,  15557;  3  CFR,  1982 
Comp..  p.l66;  8  CFR  part  ?. 

2.  Section  103.7(b)(1)  is  amended  by 
revising  the  entries  for  the  following 
forms,  to  read  as  follows: 

§103.7    Fees. 

***** 

(b)*    *    * 

(D*  *  * 

***** 

Form  1-17.  For  filing  a  petition  for 
school  approval  or  recertification — $580 
plus  $350  per  additional  campus  listed 
onFormI-17B. 

***** 

Form  1-90.  For  filing  an  application 
for  a  Permanent  Resident  Card  (Form  I- 
551)  in  lieu  of  an  obsolete  card  or  in  lieu 
of  one  lost,  mutilated,  or  destroyed,  or 
for  a  change  in  name — $1 30. 
***** 

Form  1-102.  For  filing  a  petition  for 
an  application  (Form  1-102)  for  Arrival/ 
Departure  Record  (Form  1-94)  or 
Crewman's  Landing  (Form  1-95).  in  lieu 
of  one  lost,  mutilated,  or  destroyed — 
$100. 

Form  1-129.  For  filing  a  petition  for  a 
nonimmigrant  worker,  a  base  fee  of 
$130.  For  filing  an  H-lB  petition  a  base 
fee  of  $130  plus  an  additional  $1,000  fee 
in  a  single  remittance  of  $1,130.  The 
remittance  may  be  in  the  form  of  one  or 
two  checks  (one  in  the  amount  of  $1,000 
and  the  other  in  the  amount  of  $130). 
Payment  of  this  additional  $1 ,000  fee  is 
not  waivable  under  §  103.7(c)(1). 
Payment  of  this  additional  $1,000  fee  is 


not  required  if  an  organization  is 
exempt  under  §214.2(h)(19)(iii)  of  this 
chapter,  and  this  additional  $1,000  fee 
also  does  not  apply  to  certain  filings  by 
any  employer  as  provided  in 
§  214.2(h)(19)(v)  of  this  chapter. 

Form  I-129F.  For  filing  a  petition  to 
classify  nonimmigrant  as  fiancee  or 
fiance  under  section  214(d)  of  the  Act — 
$110. 

Form  1-130.  For  filing  a  petition  to 
classify  status  of  alien  relative  for 
issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act— $1 30. 

Form  1-131.  For  filing  an  application 
for  travel  documents — $110. 

Form  1-140.  For  filing  a  petition  to 
classify  preference  status  of  an  alien  on 
the  basis  of  profession  or  occupation 
under  section  204(a)  of  the  Act — $135. 
***** 

Form  1-191.  For  filing  applications  for 
discretionary  relief  under  section  212(c) 
ofthe  Act— $195. 

Form  1-192.  For  filing  an  application 
for  discretionary  relief  under  section 
212(d)(3)  ofthe  Act,  except  in  an 
emergency  case,  or  where  the  approval 
of  the  application  is  in  the  interest  of 
the  United  States  Government — $195. 

Form  1-193.  For  filing  an  application 
for  waiver  of  passport  and/or  visa — 
$195. 

Form  1-212.  For  filing  an  application 
for  permission  to  reapply  for  an 
excluded,  deported  or  removed  alien,  an 
alien  who  has  fallen  into  distress,  an 
alien  who  has  been  removed  as  an  alien 
enemy,  or  an  alien  who  has  been 
removed  at  Government  expense  in  lieu 
of  deportation — $195. 
*         *         *         *         * 

Form  1-485.  For  filing  an  application 
for  permanent  resident  status  or  creation 
of  a  record  of  lawful  permanent 
residence — $255  for  an  applicant  14 
years  of  age  or  older — $160  for  an 
applicant  under  the  age  of  14  years;  no 
fee  for  an  applicant  filing  as  a  refugee 
under  section  209(a)  of  the  Act. 
***** 

Form  1-526.  For  filing  a  petition  for 
an  alien  entrepreneur — $400. 

Form  1-539.  For  filingan  application 
to  extend  or  change  nonimmigrant 
status— $140. 
***** 

Form  1-600.  For  filing  a  petition  to 
classify  an  orphan  as  an  immediate 
relative  for  issuance  of  immigrant  visa 
under  section  204(a)  of  the  Act.  (When 
more  than  one  petition  is  submitted  by 
the  same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee 
will  be  required.) — $460. 

Form  I-600A.  For  filing  an 
application  for  advance  processing  of 
orphan  petition.  (When  more  than  one 


petition  is  submitted  by  the  same 
petitioner  on  behalf  of  orphans  who  are 
brothers  or  sisters,  only  one  fee  will  be 
required.) — $460. 

Form  1-601 .  For  filing  an  application 
for  waiver  of  ground  of  inadmissibility 
under  section  212(h)  or  (i)  ofthe  Act. 
(Only  a  single  application  and  fee  shall 
be  required  when  the  alien  is  applying 
simultaneously  for  a  waiver  under  both 
those  subsections,) — $195. 

Form  1-612.  For  filing  an  application 
for  waiver  ofthe  foreign-residence 
requirement  under  section  212(e)  of  the 
Act— $195.  * 

*****  , 

Form  1-751.  For  filing  a  petition  to 
remove  the  conditions  on  residence, 
based  on  marriage — $145. 

Form  1-765.  For  filing  an  application 
for  employment  authorization  pursuant 
to  8  CFR  274a.l3— $120. 
***** 

Form  1-817.  For  filing  an  application 
for  volimtary  departure  under  the 
Family  Unity  Program— $140. 

***** 

Form  1-824.  For  filing  for  action  on  an 
approved  application  or  petition — $140. 

Form  1-829.  For  filing  a  petition  by 
entrepreneur  to  remove  conditions — 

$395. 

*         *         *         *         * 

Form  N-400.  For  filing  an  application 
for  naturalization — $260. 

***** 

Form  N-565.  For  filing  an  application 
for  a  certificate  of  naturalization  or 
declaration  of  intention  in  lieu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost,  mutilated,  or  destroyed;  for  a 
certificate  of  citizenship  in  a  changed 
name  und«?r  section  343(c)  of  the  Act;  or 
for  a  special  certificate  of  naturalization 
to  obtain  recognition  as  a  citizen  of  the 
United  States  by  a  foreign  state  imder 
section  343(b)  ofthe  Act— $155. 

Form  N-600.  For  filing  an  application 
for  a  certificate  of  citizenship  under 
section  309(c)  or  section  341  of  the 
Act— $185. 

Form  N-643.  For  filing  an  application 
for  a  certificate  of  citizenship  on  behalf 
of  an  adopted  child — $145. 
***** 

Dated:  February  25,  2003. 
Michael  |.  Garcia, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Doc.  03-4747  Filed  2-25-03;  11:36  am] 

BILUNG  CODE  4410-10-P 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Regulation  T] 

Credit  by  Brokers  and  Dealers;  List  of 
Foreign  Margin  Stoclcs 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

summary:  The  List  of  Foreign  Margin 
Stocks  (Foreign  List)  is  composed  of 
certain  foreign  equity  securities  that 
qualify  as  margin  securities  under 
Regulation  T.  The  Foreign  List  is 
published  twice  a  year  by  the  Board. 
EFFECTIVE  DATE:  March  1,  2003: 
FOR  FURTHER  INFORMATION  CONTACT:   , 
Peggy  Wolffrum,  Financial  Analyst, 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-2837,  or  Scott 
Holz,  Senior  Counsel,  Legal  Division, 
(202)  452-2966,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  is  a  complete  edition  of  the 
Board's  Foreign  List.  The  Foreign  List 
was  last  published  on  August  20,  2002 
(67  FR  53875),  and  became  effective 
September  1,  2002. 

The  Foreign  List  is  composed  of 
foreign  equity  securities  that  qualify  as 
margin  securities  under  Regulation  T  by 
meeting  the  requirements  of  §  220.11(c) 
and  (d).  Additional  foreign  securities 
qualify  as  margin  securities  if  they  are 
deemed  by  the  Securities  and  Exchange 
Commission  (SEC)  to  haye  a  "ready 
market"  under  SEC  Rule  15c3-l  (17 
CFR  240.15C3-1)  or  a  "no-action" 
position  issued  thereunder.  This 
includes  all  foreign  stocks  in  the  FTSE 
World  Index  Series. 

It  is  unlawful  for  any  creditor  to 
make,  or  cause  to  be  made,  any 
representation  to  the  effect  that  the 
inclusion  of  a  security  on  the  Foreign 
List  is  evidence  that  the  Board  or  the 
SEC  has  in  any  way  passed  upon  the 
merits  of,  or  given  approval  to,  such 
security  or  any  transactions  therein. 
Any  statement  in  an  advertisement  or 
other  similar  communication  containing 
a  reference  to  the  Board  in  connection 
with  the  Foreign  List  or  the  stocks 
thereon  shall  be  an  imlawful 
representation. 

There  are  no  additions  to  the  Foreign 
List.  The  following  six  stocks  are  being 
removed  because  they  no  longer 
substantially  meet  the  provisions  of 
§  220.11(d)  of  Regulation  T: 

Bandai  Co.,  Ltd. 
Y  50  par  common 


Clarion  Co.,  Ltd. 

Y  50  par  common 
Kyowa  Exeo  Corp. 

Y  50  par  common 
Matsushita  Seiko  Co.,  Ltd. 

Y  50  par  common 
Nippon  Comsys  Corp. 

Y  50  par  common 
Takuma  Co.,  Ltd. 

Y  50  par  common 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Foreign 
List  specified  in  §  220.11(c)  and  (d).  No 
additional  useful  information  would  be 
gained  by  public  participation.  The  full 
requirements  of  5  U.S.C.  553  with 
respect  to  deferred  effective  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  finds  that  it  is  in  the  public 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  the 
Foreign  List  as  soon  as  possible.  The 
Board  has  responded  to  a  request  by  the 
public  and  allowed  approximately  a 
one-week  delay  before  the  Foreign  List 
is  effective. 

List  of  Subjects  in  12  CFR  Part  220 

Brokers,  Credit,  Margin,  Margin 
requirements.  Investments,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  ofthe 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  220.2  and 
220.11,  there  is  set  forth  below  a 
complete  edition  of  the  Foreign  List. 

Japan 

Akita  Bank,  Ltd. 

Y  50  par  common 
Aomori  Bank,  Ltd. 

Y  50  par  common 
Asatsu-DK  Inc. 

Y50  par  common 
Bank  of  Nagoya,  Ltd. 

Y  50  par  common 
Chudenko  Corp. 

Y  50  par  common 
Chugoku  Bank,  Ltd. 

Y  50  par  common 
Daihatsu  Motor  Co.,  Ltd. 

Y  50  par  common 
Dainippon  Screen  Mfg.  Co..  Ltd. 

Y  50  par  common 
Denki  Kagaku  Kogyo 

Y  50  par  common 


Eighteenth  Bank.  Ltd.  '  - 

Y  50  par  common 
Futaba  Corp. 

Y  50  par  common 
Futaba  Industrial  Co.,  Ltd. 

Y  50  par  common 
Higo  Bank,  Ltd.  ' 

Y  50  par  common 

Hitachi  Software  Engneering  Co.,  Ltd. 

Y  50  par  common 
Hokkoku  Bank,  Ltd. 

Y  50  par  common 
Hokuetsu  Paper  Mills,  Ltd. 

Y  50  par  common 
lyo  Bank,  Ltd. 

Y  50  par  common 

Japan  Airport  Terminal  Co.,  Ltd. 

Y  50  par  common 
Juroku  Bank,  Ltd. 

Y50  par  common 
Kagoshima  Bank,  Ltd. 

Y  50  par  common 
Kamigumi  Co.,  Ltd. 

Y  50  par  common 
Katokichi  Co.,  Ltd. 

Y  50  par  common 

Keisei  Electric  Railway  Co.,  Ltd. 

Y  50  par  common 
Keiyo  Bank,  Ltd. 

Y  50  par  common 
Komori  Corp. 

Y  50  par  common 
Konami  Co.,  Ltd. 

Y  50  par  common 
Michinoku  Bank,  Ltd. 

Y  50  par  common 
Musashino  Bank,  Ltd. 

Y  500  par  common 
Namco,  Ltd. 

Y  50  par  common 
Nichicon  Corp. 

Y  50  par  common 
Nihon  Unisys,  Ltd. 

Y  50  par  common   - 
Nishi-Nippon  Bank,  Ltd. 

Y  50  par  common 
Nishi-Nippon  Railroad  Co.,  Ltd. 

Y  50  par  common 

Nissan  Chemical  Industries,  Ltd. 

Y  50  par  common'  ' 
Ogaki  Kyoritsu  Bank.  Ltd. 

Y  50  par  common 
Q.P.  Corp. 

Y  50  par  common 
Rinnai  Corp. 

Y  50  par  common 
Sagami  Railway  Co.,  Ltd. 

Y  50  par  common 
Sakata  Seed  Corp. 

Y  50  par  common 

Santen  Pharmaceutical  Co.,  Ltd. 

Y  50  par  common 
Shimadzu  Corp. 

Y  50  par  common 
Shimamura  Co.,  Ltd. 

Y  50  par  common 
Sumitomo  RubbeR  Industries,  Ltd. 

Y  50  par  common 
Taiyo  Yuden  Co.,  Ltd. 
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Y  50  par  common 
Takara  Standard  Co..  Ltd. 

¥  50  par  conunon 
Toho  Bank.  Ltd. 

Y  50  par  conunon 
Toho  Gas  Co..  Ltd. 

Y50  par  common 
Tokyo  Ohka  Kogyo  Co.,  Ltd. 

Y  50  pai  common 
Uni -Charm  Corp. 

Y  50  par  common 
Ushio,  Inc. 

Y  50  par  common 
Yamaha  Motor  Co.,  Ltd. 

Y  50  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(f)(10)).  February  21,  2003. 

lennifer  I.  Johnson, 

Secretary  of  the  Board. 

IFR  Doc.  03-4619  Filed  2-26-03:  8:45  am) 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-06-AD;  Amendment 
39-13064;  AD  200^-04-15] 

RIN2120-AA64 

Airworthiness  Directives;  Silcorsky 
Aircraft  Corporation  Model  S-76A,  B, 
and  C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Sikorsky  Aircraft  Corporation 
(Sikorsky)  model  helicopters.  This 
action  requires  determining  the 
manufacturer  of  a  certain  part-numbered 
rotor  brake  disc  (RBD)  and  if  the 
manufacturer  is  Parker  Hannifin 
Corporation  (PHC),  re-identifying  the 
RED  as  appropriate.  This  action  also 
requires  before  the  first  flight  of  the  next 
day  following  any  day  in  which  a 
certain  RBD  was  used,  visually 
inspecting  the  RBD  for  a  crack.  If  a  crack 
is  found,  this  AD  also  requires  replacing 
the  RBD  with  an  airworthy  RBD  or 
deactivating  it  as  applicable  depending 
on  the  nature  of  the  crack.  This 
amendment  is  prompted  by  the 
discovery  that  certain  RBDs 
manufactured  by  PHC  were  improperly 
heat  treated  resulting  in  "soft"  RBDs 
that  have  an  increased  wear  rate 
compared  to  those  heat  treated  in 


accordance  with  the  type  design 
requirement.  Further  investigation 
reveals  that  "soft"  RBDs  develop  cracks 
more  frequently  than  previously 
manufactured  RBDs.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  RBD,  damage  to 
the  rotor  blades  and  nearby  hydraulic 
and  fuel  lines,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  February  27.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  28,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  2003-SW- 
06-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr.  Aviation  Safety  Engineer. 
Boston  Aircraft  Certification  Office.  12 
New  England  Executive  Park. 
Burlington,  MA  01803,  telephone  (781) 
238-7155.  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  for  the 
specified  Sikorsky  model  helicopters. 
This  amendment  is  prompted  by  the 
discovery  that  a  certain  part-numbered 
RBD  manufactured  by  PHC  was 
improperly  heat  treated  resulting  in 
"soft"  RBDs  that  have  an  increased  wear 
rate  compared  to  those  heat  treated  in 
accordance  with  the  type  design 
requirement.  Further  investigation 
reveals  that  "soft"  RBDs  develop  cracks 
more  ft-equently  than  previously 
manufactured  RBDs.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  RBD,  damage  to 
the  rotor  blades  and  nearby  hydraulic 
and  fuel  lines,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Sikorsky  Alert 
Service  Bulletin  (ASB)  Nos.  76-66-36, 
dated  November  12,  2002,  and  76-66- 
37,  dated  January  31,  2003.  ASB  No.  76- 
66-36  describes  a  one-time  visual 
inspection  of  the  RBD  to  determine  the 
manufacturer  and  to  reidentify  the  RBD 
if  necessary.  ASB  No.  76-66-36  also 
specifies  an  initial  and  recurring 
inspection  for  certain  reidentified  RBDs. 
ASB  No.  76-66-37  specifies  removing 
certain  RBDs  from  service  and  provides 
interim  instructions  for  operating  the 
helicopter  until  a  replacement  RBD  is 
installed. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  these 
same  type  designs.  Therefore,  this  AD  is 
being  issued'to  prevent  failure  of  the 


RBD,  damage  to  the  rotor  blades  and 
nearby  hydraulic  and  fuel  lines,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  the 
following: 

•  Before  further  flight,  determine  the 
manufacturer  of  each  RBD  by  examining 
the  part  number  (P/N)  markings.  This 
AD  requires  no  further  action  if  the 
manufacturer  is  BF  Goodrich  or 

Goodyear. 

•  It  the  RBD  is  manufactured  by  PHC, 

reidentify  it  with  a  P/N  76363-091 03- 
104  or  -105,  as  applicable,  depending 
on  the  serial  number  of  the  RBD.  If  you 
cannot  determine  the  PHC  RBD  serial 
number  or  the  manufacturer,  reidentify 
the  RBD  with  P/N  76363-09103-104. 

•  Before  the  first  flight  of  the  next  day 
following  any  day  in  which  the  RBD 
was  used,  visually  inspect  each  RBD, 
P/N  76363-09103-104,  for  a  crack. 

•  If  you  find  a  crack  through  the 
entire  RBD  thickness  or  two  or  more 
surface  cracks  between  adjacent 
boltholes,  replace  the  RBD  with  an 
airworthy  RBD  before  further  flight.  If 
you  find  a  surface  crack  or  surface 
cracks  separated  by  the  boltholes, 
replace  the  RBD  with  an  airworthy  RBD 
or  deactivate  it  before  further  flight. 

•  Replace  PHC  RBD,  P/N  76363- 
09103-104,  with  an  airworthy  RBD  on 
or  before  May  31,  2003,  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

•  Replacement  RBD,  P/N  76363- 
09103-104,  is  not  airworthy. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore  determining  the 
manufacturer,  reidentifying  the  RBD  as 
specified,  inspecting  the  RBD  for  a 
crack,  and  either  replacing  the  RBD  or 
deactivating  it  is  required  before  further 
flight  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  165 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  to  determine  the  manufacturer  of 
the  RBD,  1  hour  to  reidentify  the  RBD, 
2  hours  to  inspect  the  RBD,  and  6  hours 
to  replace  the  RBD.  The  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,250  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $315,150 
per  helicopter,  assumingall  RBDs  were 
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manufactured  by  PHC,  are  with  the 
affected  S/N  range,  must  be  remarked, 
do  not  have  sufficient  cracking  to 
warrant  immediate  replacement,  and  the 
rotor  brake  is  not  used  until  the  day 
prior  to  the  day  that  all  RBDs  are 
replaced. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  hot 
preceded  by  notice  and  an"  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No  2003-SW-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  3&.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-15    Sikorsky  Aircraft  Corporation: 

Amendment  39-13064.  Docket  No.  2003- 

SW-06-AD. 

Applicability:  Model  S-76A,  B,  and  C 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  1o  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  rotor  brake  disc 
(RBD),  damage  to  the  rotor  blades  and  nfearby 
hydraulic  and  fuel  lines,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight,  determine  the 
manufacturer  of  each  RBD  by  examining  the 
part  number  (P/N)  markings,  and  perform  the 
required  actions  as  follows: 

(1)  If  the  P/N  is  76363-09101-102.  the 
manufacturer  is  Goodyear.  No  further  action    • 
is  required  by  Ais  AD. 

(2)  If  the  P/N  76363-09103-102  is  pressure 
stamped  on  the  RBD,  the  manufacturer  is  BF 
Goodrich.  No  further  action  is  required  by 
this  AD. 

(3)  If  the  F/N  76363-09103-102  is 
electrolytically  etched  on  the  RBD,  the 
manufacturer  is  Parker  Hannifin  Corporation 
(PHC).  For  each  PHC  RBD  with  a  P/N  76363- 
09103-102  and  serial  number  (S/N)  other 
than  38  through  379,  remark  the  P/N  as 

P/N  76363-09103-105  using  the  vibropeen 
method.  No  further  action  is  required  by  this 
AD. 

(4)  If  the  RBD  serial  number  or  the 
manufacturer  cannot  be  determined  and  for 
PHC  RBDs  with  P/N  76363-09103*102  and 
S/N's  38  through  379,  reidentify  or  mark  the 
P/N  as  76363-09103-104  or  replace  the  RBD 
in  accordance  with  paragraph  (c)  of  this  AD. 

Note  2:  Sikorsky  Aircraft  Corporation  Alert 
Service  Bulletin  (ASB)  Nos.  76-66-36,  dated 
November  12,  2002.  and  ASB  76-66-37, 
dated  January  31,  2003,  pertain  to  the  subject 
of  this  AD. 

(b)  Before  the  first  flight  of  the  next  day 
following  any  day  in  which  the  RBD  was 
used,  visually  inspiect  each  RBD,  P/N  76363- 
09103-104,  for  a  crack,  and  perform  the 
following  actions.  See  Figure  1. 

BILLING  CODE  4S1(>-13-P 
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VICWA 


VKWB 


Multiple  Surface  Cracks  Separated  by  Boltholes 
Replace  Disc  or  Deactivate  Brake  Prior  to  Next  Flight 


VKWC 


RED  INSPECTION  UlyHTS 
FIGURE  1. 


(1)  If  you  find  a  crack  through  the  entire 
RBD  thickness  as  shown  in  Figure  1,  View  A, 
replace  the  RBD  with  an  airworthy  RBD, 
other  than  P/N  76363-09103-104.  before 
further  flight. 

(2)  If  you  find  two  or  more  surface  cracks 
between  adjacent  boltholes  as  shown  in 
Figure  1,  View  B.  replace  the  RBD  with  an 
airworthy  RBD.  other  than  P/N  76363- 
09103-104.  before  further  flight. 

(3)  If  you  find  a  surface  crack  or  surface 
cracks  separated  by  the  boltholes  as  shown 
in  Figure  1.  View  C.  replace  the  RBD  with  an 
airworthy  RBD.  other  than  P/N  76363- 
09103-104,  or  deactivate  the  RBD  before 
further  flight. 

Note  3:  Short  "glazing"  cracks  are  not  a 
cause  for  rejection. 


Note  4:  PHC  Component  Maintenance 
Manual  with  Illustrated  Parts  List  PH030- 
21300MM,  Rotor  Brake  Assembly.  P/N  030- 
21300.  Revision  C.  dated  November  1.  2002, 
pertains  to  the  subject  of  this  AD. 

(c)  Replace  PHC  RBD.  P/N  76363-09103- 
104,  with  an  airworthy  RBD  on  or  before  May 
31.  2003.  or  within  60  days  after  the  effective 
date  of  this  AD.  whichever  occurs  later.  Any 
replacement  RBD.  P/N  76363-09103-104.  is 
not  airworthy. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 


Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtaiaed  from  the  Boston  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  This  amendment  becomes  effective  on 
February  27.  2003. 

Issued. in  Fort  Worth,  Texas,  on  February 
14.2003. 

David  A.  Dowmey, 

Manager.  Rotorcmft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  03-4474  Filed  2-26-03;  8:45  am) 
BKiJNG  COOe  4910-13-C 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14347;  Airspace 
Docket  No.  03-ACE-4] 

Modificatk>n  of  Class  D  Airspace;  and 
IModifteatkm  of  Class  E  Airspace; 
Topeka,  Philip  Biilard  Muntoipai 
Airport,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Monday,  February  10,  2003,  (68  FR 
6606).  It  corrects  an  error  in  the  heading 
of  the  legal  description  of  Class  E2 
airspace  at  Topeka,  Philip  Biilard 
Municipal  Airport,  KS. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  May  15,  2003. 

Comments  for  inclusion  in  the  Rides 
Docket  must  be  received  on  or  before 
March  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  03-3266 
published  on  Monday,  February  10, 
2003,  (68  FR  6606)  modified  Class  D 
and  Class  E2  airspace  at  Topeka,  Philip 
Biilard  Municipal  Airport,  KS.  These 
airspace  areas  are  defined,  in  part,  with 
reference  to  Topeka,  Forbes  Field,  KS. 
The  modifications  were  to  correct  the 
Topeka,  Forbes  Field,  KS  airport 
reference  point  used  in  the  legal 
description  of  Topeka,  Philip  Biilard 
Municipal  Airport,  KS  airspace  areas. 
The  Topeka,  Philip  Biilard  Municipal 
Airport,  KS  Class  E2  airspace  area  was 
incorrectly  titled  Topeka,  Forbes  Field, 
KS. 

Accordingly,  pursuant  to  the    ' 
authority  delegated  to  me,  the  Class  E2 
airspace  at  Topeka,  Philip  Biilard 
Municipal  Airport,  KS,  as  published  in 
the  Federal  Register  on  Monday, 
February  10,  2003,  (68  FR  6606),  (FR 
Doc.  03-3266),  is  corrected  as  follows: 

§71.1    [Corrected] 

On  page  6607,  Column  1,  third 
paragraph,  change  "ACE  KS  E2  Topeka, 
Forbes  Field,  KS"  to  read  "ACE  KS  E2 


Topeka,  Philip  Biilard  Municipal 
Airport,  KS." 

Issued  in  Kansas  City,  MO,  on  February  11, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  03-4640  Filed  2-26-03;  8:45  am) 

BUUNG  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13936;  Airspace 
Docket  No.  02-AEA-22] 

Establishment  of  Class  E  Airspace; 
Ridgeiy,  MD 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Ridgeiy,  MD.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  operating  into 
Ridgeiy  Airpark,  Ridgeiy,  MD  under 
Instrument  Flight  Rules  (IFR). 
EFFECTIVE  DATE:  0901  UTC  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  3,  2003,  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR    . 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  6-mile  radius  of 
Ridgeiy  Airpark,  Ridgeiy,  MD  was 
published  in  the  Federal  Register  (68 
FR  328-329).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  February  3,  2003.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  area 
designations  for  airspace  extending 
upward  from  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 


and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  within  a  6- 
mile  radius  of  Ridgeiy  Airpark,  Ridgeiy, 
MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified,  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace 
Areas  extending  upward  from  700  feet 
or  more  above  the  surface  of  the  earth. 


AEA  MD  E5    Ridgeiy,  MD  [NEW] 
Ridgeiy  Airpark,  MD 
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(Lat.  38°58'12'  N..  long.  75''51'58*'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-miie  radius 
of  Ridgely  Airpark,  excluding  that  portion 
that  coincides  with  the  Centerville,  MD  Class 
E  airspace  areas. 
*  •  *  •  • 

Issued  in  lamaica,  New  York,  on  February 
4,  2003. 
Richard  |.  Ducharme, 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region.  ^ 

IFR  Doc.  0.1-4639  Filed  2-26-03;  8:45  am) 
BtLUNO  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

(Docket  No.  FAA-2003-14461:  Airspace 
Docket  No.  03-ACE-14] 

Modification  of  Class  E  Airspace; 
Davenport,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  An  examination  of  controlled 
airspace  for  Davenport.  lA  revealed  a 
discrepancy  in  the  Davenport  Municipal 
Airport,  lA  airport  reference  point  used 
in  the  legal  description  for  the 
Davenport,  lA  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Davenport,  lA  Class  E 
airspace  and  by  incorporating  the 
current  Davenport  Municipal  Airport, 
lA  airport  reference  point  in  the  Class  E 
airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  July  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14461/ 
Airspace  Docket  No.  03-ACE-14,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800^647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust. 
Kansas  City.  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  modifies 
the  Class  E  airspace  designated  as  a 
surface  area  at  Davenport,  lA.  It 
incorporates  the  current  airport 
reference  point  for  Davenport  Municipal 
Airport,  lA  and  brings  the  legal 
description  of  this  airspace  area  in 
compliance  with  FAA  Order  7400.2E, 
procedures  for  Handling  Airspace 
Matters.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  area  designated  as  surface  areas 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  cmticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  date,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1446l/Airspace 
Docket  No.  03-ACE-14."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
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Administration  Order  7400.9K,  dated 
August  30.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Pamgraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas 


ACE  lA  E2    Davenport,  1* 

Davenport  Municipal  Airport.  lA 

(Lat.  41°36'37'  N.,  long.  90''35'1«^  W.) 
Within  a  4.1-mile  radius  of  Davenport 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*»■*** 

Issued  in  Kansas  City,  MO,  on  February  13, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-4641  Filed  2-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  71 

[Docket  No.  FAA-2003-14460;  Airspace 
[>ocketNo.03-ACE-13] 

Modification  of  Class  E  Airspace; 
Clinton,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  modifies  Class  E 
airspace  at  Clinton.  lA.  An  examination 
of  controlled  airspace  for  Clinton.  lA. 
initiated  by  National  Geodetic  Surveys 
(NGS).  of  Clinton  Municipal  Airport.  lA 
and  associated  navigational  aids, 
revealed  discrepancies  in  the  location  of 
these  navigational  aids.  This  action 
corrects  the  discrepancies  by  modifying 
the  Clinton.  LA  Class  E2  and  Class  E5 
airspace  areas.  It  also  incorporates  the 
revised  locations  of  the  Davenport 
collocated  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigaUonal  aid  (VORTAC)  and  the 
Clinton  nondirectional  radio  beacon 
(NDB)  in  the  Class  E2  and  E5  airspace 
legal  descriptions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  July  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 


I 


System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14460/ 
Airspace  Docket  No.  03-ACE-13.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  Cityi  MO  64106;  telephone: 
(«16)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  designated  as  a  surface 
area  and  the  Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  at  Clinton,  lA.  It 
incorporates  the  revised  locations  of 
Davenport  VORTAC  and  Clinton  NDB 
and  brings  the  legal  descriptions  of 
these  airspace  areas  into  compliance 
with  FAA  Order  7400.2E.  Procedures  for 
Handling  Airspace  Matters.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace     ■ 
areas  designated  as  surface  areas  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9K.  dated  August  30,  2002, 
and  effective  September  16,  2002.  which 
is  incorporated  by  xeference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  fi-om  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  E  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore.' is 
issuing  it  as-a  direct  final  rule.  Previous 
actions  of  this  natiue  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objection.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 


Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conunent.  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisioi^s  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirorunental.  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  FAA-2003-14460/ Airspace 
Docket  No.  03-ACE-13."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  goveriunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  luider  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034,    - 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  106(g).  4010.1,  4011.3. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp.,p.  «89. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002     Class  E  Airspace 
Designated  as  Surface  Areas 

*  *     .     *  *  * 

ACE  lA  E2    Clinton.  lA 

("linton  Municipal  Airport,  lA 

(Lat.  41°49'52''  N.,  long.  90°19'45''  W.) 

Davenport  VORTAC 

(Lat.  41°42'31"  N..  long.  90"29'00"  VV.) 

Clinton  NDB 

(Lat.  4r49'44''  N..  long,  gcig'sg"  W.) 

Within  a  4.1-mile  radius  of  Clinton 
Municipal  Airport  and  within  2.6  miles  each 
side  of  the  044"  radial  of  the  Davenport 
VORTAC  extending  from  the  4.1-mile  radius 
to  the  VORTAC  and  within  2.6  miles  each 
side  of  the  316°  bearing  from  the  Clinton 
NDB  extending  from  the  4.1-mile  radius  to 
7.4  miles  northwest  of  the  airport  and  within 
2.2  miles  each  side  of  the  030°  bearing  from 
the  Clinton  NDB  extending  from  the  4.1-mile 
radius  to  5.3  miles  northeast  of  the  airport. 
This  Cla.ss  E  airspace  area  is  effective  during 
the  spet:ific:  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  lime  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  *         *         •         * 

Paragraph  6005  Class  E  airspace  areas 
exter)ding  upward  from  700  feel  or  more 
above  the  surface  of  the  earth. 


ACEIAES    Clinton,  lA 

Clinton  Municipal  Airport,  lA 

(Lat.  41°49'52"  N..  long.  90°19'45''  W.) 
.  Davenport  VORTAC 


(Lat.  41°42'3rN.,  long.  90°29'00'  W.^ 
Clinton  NDB 

(Lat.  41°49'44"  N..  long.  90°19'39'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Clinton  Municipal  Airport  and 
within  1.8  miles  each  side  of  the  044°  radial 
of  the  Davenport  VORTAC  extending  from 
the  6.6-mile  radius  to  the  VORTAC  and 
within  4..'>  miles  each  side  of  the  316°  bearing 
from  the  Clinton  NDB  extending  to  10.5 
miles  northwest  of  the  NDB  and  within  1 
mile  each  side  of  the  146°  bearing  from  the 
airport  extending  from  the  6.6-mile  radius  to 
9.5  miles  southeast  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  February  13, 
2003. 
Paul  |.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

|FR  Doc.  03-4642  Filed  2-26-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
(Docket  No.  02F-01 60] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Vitamin  D^ 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  vitamin  D^  as  a  nutrient 
supplement  in  calcium-fortified  fruit 
juices  and  juice  drinks,  excluding  fruit 
juices  and  juice  drinks  specially 
formulated  or  processed  for  infants,  at 
levels  not  to  exceed  100  International 
Units  (lU)  per  reference  amount 
customarily  consumed  (RACC).  This 
action  is  in  response  to  a  petition  filed 
by  The  Minute  Maid  Co. 
DATES:  This  rule  is  effective  February 
27.  2003.  Submit  written  objections  and 
requests  for  a  hearing  by  March  31, 
2003.  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  of  certain 
publications  in  §  172.380  (21  CFR 
1 72.380)  as  of  February  27,  2003. 
ADDRESSES:  Submit  written  objections 
and  requests  for  a  hearing  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  objections  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  L.  Kidwell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
265),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3354. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Evaluation  of  Safety 

A.  Acceptable  Daily  Intake  for 
Vitamin  D  for  Adults,  Children,  and 
Infants 

B.  Estimated  Daily  Intake  for  Vitamin 
D 

C.  Safety  Assessment 

III.  Conclusion 

FV.  Environmental  Effects 

V.  Paperwork  Reduction  Act  of  1995 

VI.  References 

VII.  Objections 

L  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  April  25,  2002  (67  FR 
20533),  FDA  announced  that  a  food 
additive  petition  (FAP  2A4734)  had 
been  filed  by  The  Minute  Maid  Co.,  c/ 
o  King  and  Spalding,  1700  Pennsylvania 
Ave.  NW..  Washington,  DC  20006.  The 
petition  proposed  that  the  food  additive 
regulations  be  amended  in  21  CFR  part 
1 72  to  provide  for  the  safe  use  of 
vitamin  D?  in  calcium-fortified  fruit 
juices  and  juice  drinks  at  levels  not, to 
exceed  100  lU  per  RACC. 

Vitamin  D-  is  affirmed  as  generally 
recognized  as  safe  (GRAS)  in 
§  184.1950(c)(1)  (21  CFR  184.1950(c)(1)). 
in  accordance  with  21  CFR  184.1(b)(2), 
for  use  as  a  nutrient  supplement,  as 
defined  in  21  CFR  170.3(o)(20),  as  the 
sole  source  of  added  Vitamin  D  in  foods 
within  the  limitations  specified  in  the 
following  table: 


'RACC  values  represent  the  amount  of  food 
typically  consumed  per  eating  occasion.  The  RACC 
for  fruit  juices  and  juice  drinks  intended  for  the 
general  population  is  240  milliliters  (mL)  (21  CFR 
101.12). 

^Vitamin  D  comprises  a  group  of  fat  soluble  seco- 
sterols  and  comes  in  many  forms.  The  two  major 
physiologically  relevant  forms  are  vitamin  D2  and 
vitamin  D<.  Vitamin  D  without  a  subscript 
■  represents  either  Di  or  Di.  As  used  in  §  184.1950. 
the  meaning  of  the  term  vitamin  D  includes 
crystalline  vitamin  D:,  crystalline  vitamin  Di  and 
vitamin  D:  resin,  and  vitamin  Di  resin. 
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Table  1. 

« 

Category  of  Food 

Maximum  Levels  in  Food  (As  Served)  . 

Breakfast  cereals 

Grain  products  and  pastas 

Milk 

Milk  products 

350  IU/1 00  grams  (g) 
90  IU/100  g 
42  IU/100  g 
89  IU/100  g 

Additionally,  vitamin  D  is  affirmed  as 
GRAS  for  use  in  infant  formula 
(§  184.1950(c)(2))  and  as  an  optional 
ingredient  in  margarine 
(§  184.1950(c)(3)). 

Vitamin  D  is  essential  for  human 
health.  Humans  can  synthesize 
significant  amounts  of  vitamin  D3  in 
skin  from  its  preciu«or,  7- 
dehydrocholesterol,  imder  exposure  to 
ultraviolet  B  radiation  in  sunlight.  Other 
sources  of  naturally  occiuring  vitamin  D 
are  foods  such  as  butter,  buttermilk, 
cheese,  cream,  eggs,  fish,  goat  milk, 
meat  fats  and  organ  meats,  mushrooms, 
and  sotu"  cream. 

The  major  function  of  vitamin  D  is  the 
maintenance  of  blood  serum 
concentrations  of  calcium  and 
phosphorus  by  enhancing  the 
absotption  of  these  minerals  in  the 
small  intestine.  Vitamin  D  deficiency 
can  lead  to  abnormalities  in  calcium 
and  bone  metabolism  such  as  rickets  in 
children  or  osteomalacia  in  adults.  The 
elderly,  who  have  significantly 
decreased  capacity  for  the  production  of 
vitamin  D3  in  skin,  and  patients  with 
intestinal  malabsorption  syndromes  are 
especially  prone  to  vitamin  D 
deficiency.  At  high  levels,  vitamin  D 
may  be  toxic. Because  it  is  metaboUzed 
to  inactive  forms  in  the  skin,  vitamin  D 
does  not  accumulate  significantly  in  the 
body  as  a  result  of  sun  exposure. 
Excessive  dietary  intake  of  vitamin  D 
elevates  blood  plasma  calcium  levels  by 
increased  intestinal  absorption  and/or 
mobilization  from  the  bone. 

Vitamin  Dj,  also  known  as 
cholecalciferol,  is  the  chemical  9,10- 
seco(5Z,7E)-5,7,10(19)-cholestatrien-3- 
ol.  Vitamin  D3  occurs  in,  and  is  isolated 
from  fish  liver  oils.  It  also  is 
manufactured  by  ultraviolet  irradiatioh 
of  7-dehydrocholesterol  that  is  derived 
synthetically  from  natural  cholesterol. 
In  both  methods,  vitamin  Dj  is  purified 
by  crystallization. 

To  support  the  safety  of  the  proposed 
use  of  vitamin  Dj,  The  Minute  Maid  Co. 
submitted  a  summary  of  the  metabolism 
of  vitamin  D,  a  number  of  publications 
pertaining  to  human  clinical  studies, 
bioavailability  studies,  and  dietary 
intake  estimates,  Based  on  these  data, 
the  petitioner  concludes  that  the 
proposed  use  of  vitamin  D3  in  calciiun- 


fortified  fruit  juices  and  juice- drinks  is 
safe. 

n.  Evaluation  of  Safety 

In  order  to  establish,  with  reasonable 
certainty,  that  a  new  food  additive  is  not 
harmful  under  its  intended  conditions 
of  use,  FDA  considers  the  projected 
human  dietary  exposing  to  the  additive, 
the  additive's  toxicological  data,  and* 
other  relevant  information  (such  as 
published  literature)  available  to  the 

agency. 

In  determining  whether  the  proposed 
use  of  an  additive  is  safe,  FDA  compares 
an  individual's  estimated  daily  intake 
(EDI)  of  the  additive  to  an  acceptable 
Intake  level  established  by  toxicological 
data.  The  EDI  is  determined  by 
projections  based  on  the  amount  of  the 
additive  proposed  for  use  in  particular 
foods  and  on  data  regarding  the 
consumption  levels  of  these  particular 
foods.  Tiie  agency  commonly  uses  the 
EDI  for  the  90th  percentile  consumer  of 
a  food  additive  as  a  measure  of  high 
chronic  dietary  exposure. 

A.  Acceptable  Daily  Intake  for  Vitamin 
D  for  Adults,  Children,  and  Infants 

In  1997,  the  Standing  Conunittee  on 
the  Scientific  Evaluation  of  Dietary 
Reference  Intakes  of  the  Food  and 
Nutrition  Board  at  the  National 
Academy  of  Sciences  Institute  of 
Medicine  (lOM)  conducted  an  extensive 
review  of  toxicology  and  metabolism 
studies  on  vitamin  D  published  through 
1996.  The  lOM  published  a  detailed 
report  that  included  a  tolerable  upper 
intake  level  (UL)  for  vitamin  D  (both  D2 
and  D3)  for  infants,  children  and  adults 
(Ref.  1).  The  lOM  UL  for  vitamin  D  for 
children  1  to  18  years  of  age  and  adults 
is  2.000  lU/day  and  for  infants  is  1,000 
lU/day. 

The  lOM  considers  the  UL  as  the 
highest  usual  intake  level  of  a  nutrient 
that  poses  no  risk  of  adverse  effects 
when  the  nutrient  is  consumed  over 
long  periods  of  time.  The  UL  is 
determined  using  a  risk  assessment 
model  developed  specifically  for 
nutrients  and  considers  intake  from  all 
sources:  Food,  water,  nutrient 
supplements,  and  pharmacological 
agents.  The  dose-response  assessment, 
which  concludes  with  an  estimate  of  the 
UL,  is  built  upon  three  toxicological 


concepts  commonly  used  in  assessing 
the  risk  of-exposiues  to  chemical 
substances:  No  observed  adverse  effect 
level,  lowest  observed  effect  level  and 
an  imcertainty  factor. 

B.  Estimated  Daily  Intake  for  Vitamin  D 

The  petitioner  provided  average  and 
90th  percentile  vitamin  D  intake 
estimates  for  consumers  of  fruit  juices 
and  juice  drinks  from:  (1)  The  proposed 
use  in  calcium-fortified  fruit  juices  and 
juice  drinks,  (2)  current  uses  in 
conventional  foods  (including  naturally 
occurring  sources  of  vitamin  D),  (3) 
ciurent  and  proposed  uses  in 
conventional  foods,  and  (4)  current  and 
proposed  uses  in  both  conventional 
foods  and  dietary  supplements.  The 
petitioner  presented  intake  estimates  for 
the  general  population,  2  years  of  age 
and  older,  and  for  15  population 
subgroups  (including  estimates  for 
infants  less  than  1  year  old;  children  1 
year  to  3  years  old;  and  adults).  The 
agency  has  determined  that  the 
methodology  used  to  calculate  these 
estimates  is  appropriate  (Ref.  2). 

For  the  proposed  food  use,  dietary 
intake  of  vitamin  D3  for  90th  percentile 
consumers  of  fruit  juices  and  juice 
drinks,  2  years  of  age  and  older,  was 
estimated  to  be  211  lU  per  person  per 
day  (lU/p/d).  The  corresponding  mean 
intake  was  estimated  to  be  110  FU/p/d. 

For  currently  regulated  uses  in 
conventional  foods  (including  naturally 
occurring  sources),  mean  dietary 
exposure  to  vitamin  D  for  consumess  of 
fruit  juices  and  juice  drinks  was 
estimated  to  be  197  lU/p/d  for 
consumers  2  years  of  age  and  older. 
Intake  at  the  90th  percentile  was 
estimated  to  be  368  lU/p/day.  For 
consumers  of  fruit  juices  and  juice 
drinks  2  years  of  age  and  older,  average 
and  90th  percentile  dietary  intakes  from 
current  (ipcluding  naturally  occurring 
sources)  and  proposed  food  uses  of 
vitamin  D  were  estimated  to  be  306  lU/ 
p/d  and  519  lU/p/d,  respectively. 

The  petitioner  also  considered  the 
intake  of  vitamin  D  from  dietary 
supplements.  The  National  Health  and 
Nutrition  Examination  Survey  III 
(NHANES  III)  data  indicate  that 
approximately  40  percent  of  the  U.S. 
population  2  months  of  age  and  older 
take  dietary  supplements.  The  NHANES 
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III  data  also  show  that,  when  vitamin  D 
is  taken  as  a  dietary  supplement,  the 
most  frequent  level  is  400  lU/day.  The 
petitioner  provided  results  from  two 
Gallup  polls  that  concluded  that 
consumers  of  vitamin  Di-fortified  fruit 
juices  and  fruit  drinks  also  are  likely  to 
take  supplemental  sources  of  vitamin  D. 
As  a  conservative  estimate  of  intake  of 
vitamin  D  from  dietary  supplements  and 
food  uses,  the  petitioner  assumed  that 
all  consumers  of  fruit  juices  and  juice 
drinks  would  take  dietary  supplements 
containing  400  lU  of  vitamin  D.  They 
then  added  this  value  to  the  mean  and 
90th  percentile  intake  estimates  from 
current  and  proposed  food  uses.  For 
consumers  of  fruit  juices  and  juice 
drinks  2  years  of  age  and  older,  mean 
and  90th  percentile  dietary  intake 
estimates  from  current  and  proposed 
food  uses  and  dietary  supplements  were 
706  lU/p/d  and  919  lU/p/d, 
respectively. 

Although  the  petitioner  has  notified 
FDA  that  it  does  not  intend  to  fortify 
fruit  juices  and  juice  drinks  specially 
formulated  or  processed  for  infants  with 
vitamin  Di,  the  petitioner  provided 
intake  estimates  for  breastfed  and  non- 
breastfed  infants.  0  to  6  months  of  age 
and  7  to  12  months  of  age.  These 
estimates  assumed  that  all  fruit  juices 
and  juice  drinks,  including  those 
specially  formulated  or  processed  for 
infants,  would  be  fortified  with  vitamin 
D^.  Of  these  four  infant  population 
groups,  intake  estimates  were  the 
highest  for  non-breastfed  infants,  0  to  6 
months  of  age.  For  non-breastfed 
infants.  0  to  6  months  of  age,  mean  and 
90th  percentile  dietary  intake  from 
current  and  proposed  food  uses  were 
443  lU/p/d  and  663  lU/p/d, 
respectively.  When  dietary  supplements 
were  considered  in  the  estimates  for 
these  consumers,  mean  and  90th 
percentile  intakes  were  843  lU/p/d  and 
1,063  lU/p/d,  respectively.  Intake 
estimates  for  the  other  infant  population 
groups  were  below  the  UL  for  infants  of 
1,000  lU/day. 

Due  to  the  relatively  small  sample 
size  of  infants  consuming  fruit  juices 
and  juice  drinks,  the  agency  does  not 
consider  the  intake  estimates  presented 
by  the  petitioner  to  be  statistically 
robust  enough  to  make  a  quantitative 
safety  assessment.  For  example,  for 
infants  0  to  6  months  of  age,  non- 
breastfed,  intake  estimates  were  based 
on  data  from  49  consumers  of  fruit  juice 
or  juice  drinks;  for  infants,  0  to  6 
months,  breastfed,  16  consumers; 
infants,  7  to  12  months,  non-breastfed, 
75  consumers;  and  infants,  7  to  12 
months,  breastfed,  9  consumers.  Intake 
estimates  from  these  populations  are  not 
considered  to  be  statistically  robust 


when  compared,  for  example,  to  the 
numbers  of  consumers  in  the  sample 
populations  for  children  4  to  8  years  of 
age  (1,194  consumers)  and  9  to  13  years 
of  age  (717  consumers). 

Because  a  quantitative  safety 
assessment  cannot  be  made  with  the 
available  data,  we  consider  it 
appropriate  to  exclude  fruit  juices  and 
juice  drinks  specially  formulated  or 
processed  for  infants  (ages  0  to  12 
months)  from  the  proposed  use  of 
vitamin  D».  The  agency  recognizes  that 
some  infants  may  consume  fruit  juices 
and  juice  drinks  that  are  not  specially 
formulated  or  processed  for  infants  (Ref. 
3):  however,  ftiiit  juices  and  juice  drinks 
are  not  major  components  of  the  diets  of 
infants.  Further,  in  a  May  2001  policy 
statement,  the  American  Academy  of 
Pediatrics  recommended  that  fruit  juice 
should  not  be  given  to  infants  before  6 
months  of  age  (Ref.  4). 

C.  Safety  Assessment 

The  petitioner  submitted  over  80 
published  articles  to  support  the  safety 
of  the  proposed  use  of  vitamin  Di  in 
calcium-fortified  fruit  juices  and  juice 
drinks.  These  articles  included  most  of 
the  references  considered  by  lOM  in  its 
evaluation  and  all  of  the  critical 
references  that  were  the  basis  for  the 
UL.  The  petitioner  also  submitted 
publications  on  vitamin  D  that  appeared 
in  the  literature  subsequent  to  the  1997 
lOM  report.  New  information  since  1997 
supports  that  vitamin  D  intake  is 
without  adverse  effects  at  the  lOM  UL 
for  adults  (Ref.  5).  No  new  studies  in 
children  on  the  effects  of  vitamin  D 
intake  have  been  published  since  1997. 

We  considered  the  UL  established  by 
lOM  for  children  (ages  1  year  and  older) 
and  adults  relative  to  the  intake 
estimates  provided  by  the  petitioner  as 
the  primary  basis  for  assessing  the  safety 
of  the  proposed  use  of  vitamin  D.^  in 
calcium-fortified  fruit  juices  and  juice 
drinks.  For  all  population  groups  of 
children  and  adults  evaluated,  mean 
and  90th  percentile  intake  estimates 
from  cunent  and  proposed  food  uses  of 
vitamin  D  are  well  below  the  lOM  UL 
of  2,000  lU/p/day.  Additionally,  when 
dietary  supplements  are  included  in  the 
calculations,  intake  estimates  remain 
below  the  UL.  Because  the  EDI  of 
vitamin  D  from  all  sources  is  less  than 
the  UL,  the  agency  believes  that  dietary 
exposure  of  vitamin  Dj  ttom  its  use  as 
a  nutrient  supplement  in  calcium- 
fortified  fruit  juices  and  juice  drinks, 
excluding  juices  and  juice  drinks 
specially  formulated  or  processed  for 
infants,  will  not  pose  a  safety  concern 
(Ref.  5) 


m.  Conclusion 

Based  on  all  data  relevant  to  vitamin 
D  reviewed  by  the  agency,  FDA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
the  use  of  vitamin  Dj  as  a  nutrient 
supplement  at  the  levels  specified  in 
calcium-fortified  fruit  juices  and  juice 
drinks,  excluding  fruit  juices  and  juice 
drinks  specially  formulated  or 
processed  for  infants.  Thus,  vitamin  D3 
is  safe  for  its  proposed  use  and  the 
agency  concludes  that  the  food  additive 
regulations  should  be  amended  as  set 
forth  in  this  document.  To  ensure  that 
only  food  grade  vitamin  D^  is  used  in 
food,  the  additive  must  meet  the 
specifications  of  the  Food  Chemicals 
Codex,  4"'  ed. 

to  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  previously.  As  provided  in 
§  171.1(h).  the  agency  will  delete  from 
the  documents  any  materials  that  are 
not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 

IV.  Environmental  ECfects 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  2A4734  (67  FR  20533).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
enviroiunent  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 
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Vn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regidation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (see  ADDRESSES)  vio-itten  or 
electronic  objections.  Each  objection 
shall  be  separately  numbered,  and  each 
niunbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  348. 
371.  379e. 


2.  Section  172.380  is  added  to  subpart 
D  to  read  as  follows: 

§172.380    Vitamin  Dv 

The  food  additive  may  be  used  safely 
in  foods  as  a  nutrient  supplement 
defined  under  §  170.3(o)(20)  of  this 
chapter  in  accordemce  with  the 
following  prescribed  conditions: 

(a)  Vitamin  D3,  also  known  as 
cholecalciferoL  is  the  chemical  9,10- 
seco(5Z,7E)-5,7,10(19)-cholestatrien-3- 
ol.  Vitamin  D3  occiurs  in  and  is  isolated 
from  fish  liver  oils.  It  also  is 
manufactured  by  ultraviolet  irradiation 
of  7-dehydrocholesterol  produced  from 
cholesterol  and  is  purified  by 
crystallization. 

(b)  Vitamin  D3  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  4"'  ed.  (1996),  p.  434,  which  is 
incorporated  by  reference.  The  Director 
of  the  Office  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  You  may  obtain  copies 
from  the  National  Academy.Press,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418  (Internet  address  http:// 
www.nap.edu.  Copies  may  be  examined 
at  the  Center  for  Food  Safety  and 
Applied  Nutrition's  Library,  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  or  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

(c)  Vitamin  Dj  may  be  added,  at  levels 
not  to  exceed  100  International  Units 
(lU)  per  serving,  to  100  percent  fhiit 
juices,  as  defined  under  §  170.3(n)(35)  of 
this  chapter^,  excluding  froiit  juices  that 
are  specially  formulated  or  processed 
for  infants,  that  are  fortified  with  greater 
than  33  percent  of  the  Recorrunended 
Daily  Intake  (RDI)  of  calcium  per 
Reference  Amoimt  Customarily 
Consumed  (RACC). 

(d)  Vitamin  D3  may  be  added,  at  levels 
not  to  exceed  100  lU  per  serving,  to  fruit 
drinks,  as  defined  under  §l70.3(n)(35) 
of  this  chapter,  excluding  fhiit  drinks 
that  are  specially  formulated  or 
processed  for  infants,  that  are  fortified 
with  greater  than  10  percent  of  the  RDI 
of  calcium  per  RACC. 

Dated:  February  21,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning- 

[FR  Doc.  03-4604  Filed  2-24-03;  11:58  am] 
BOXING  CODE  4160-01-S      • 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-002] 

RIN2115-AA97 

Security  Zones;  San  Francisco  Bay. 
CA    ' 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMklARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  seciuity 
zones  extending  100  yards  around  and 
under  all  High  Interest  Vessels  (HTVs) 
that  enter,  are  moored  in,  anchored  in 
or  depart  from  the  San  Francisco  Bay 
and  Delta  ports,  California.  These 
security  zones  are  needed  for  national 
seciuity  reasons  to  protect  the  public 
and  ports  from  potential  subversive  acts. 
Entry  into  these  seciuity  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Francisco  Bay,  or  his  designated 
representative. 

DATES:  This  regulation  is  effective  from 
11:59  p.m.  PST  on  February  10,  2003  to 
11:59  p.m.  PST  on.May  31,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Francisco  Bay  03-002)  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda, 
California,  94501,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:   ' 
Lieutenant  Diana  Cranston,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

In  addition  to  this  temporary  final 
rule  (TFR),  we  plan  to  publish  a  notice 
of  proposed  rulemaking  (NPRM)  for  a  - 
permanent  HIV  security  zone  rule 
[COTP  San  Francisco  Bay  03-003],  in 
which  we  will  propose  to  amend  33 
CFR  165.1183,  which  was  added  by  the 
Final  rule  [COTP  San  Francisco  Bay  02- 
019]  published  in  the  Federal  Register 
(67  FR  79854)  on  December  31,  2002.  33 
CFR  §  165.1183,  "Security  Zones;  Cruise 
Ships  and  Tank  Vessels,  San  Francisco 
Bay  and  Delta  ports,  California", 
establishes  security  zones  around  cruise 
ships  and  tank  vessels,  but  does  not 
address  HTVs.  The  forthcoming  NPRM 
will  clarify  the  classes  of  vessels  sought 
to  be  encompassed  in  the  section  and 
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will  allow  for  a  public  comment  period 
and  for  a  final  rule  to  be  put  into  effect 
without  an  interruption  in  the 
protection  provided  by  this  temporary 
rule  establishing  HIV  security  zones. 
Section  165.1183  will  remain  in  effect 
until  amended  by  a  future  rule.  Under 
5  U.S.C.  553(b)(B),  for  reasons  discussed 
below,  the  Coast  Guaid  finds  that  good 
cause  exists  for  not  publishing  an  NPRM 
before  issuing  this  temporary  rule.  Also, 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  because  the  threat  of  maritime 
attacks  is  real  as  evidenced  by  the 
October  2002  attack  of  a  tank  vessel  off 
the  coast  of  Yemen  and  the  continuing 
threat  to  U.S.  assets  as  described  in  the 
President's  finding  in  Executive  Order 
13273  of  August  21,  2002  (67  FR  56215. 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations 'of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks.  (67  FR  58317. 
September  13.  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit.  Threaten  To 
Commit.  Or  Support  Terrorism.  (67  FR 
59447.  September  20.  2002). 
Additionally,  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack.  MARAD  02-07 
(October  10,  2002).  As  a  result,  a 
heightened  level  of  security  has  been 
established  around  all  HIVs  in  San 
Francisco  Bay  and  Delta  ports. 
Additionally,  the  measures 
contemplated  by  this  rule  are  intended 
to  prevent  future  terrorist  attacks  against 
individuals  and  facilities  within  or 
adjacent  to  HIVs.  Any  delay  in  the 
effective  date  of  this  TFR  is  impractical 
and  contrary  to  the  public  interest. 

Background  and  Purpose 

Since  the  September  1 1 .  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93.  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  to  U.S.  ports  to  be  on  a  higher 
state  of  alert  because  the  Al-Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 


In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15, 1917.  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  an  HIV  would  have  on  the 
public  interest,  the  Coast  Guard  is 
establishing  security  zones  around  and 
under  HIVs  entering,  departing,  moored 
or  anchored  within  the  San  Francisco 
Bay  and  Delta  ports.  These  security 
zones  help  the  Coast  Guard  to  prevent 
vessels  or  persons  from  engaging  in 
terrorist  actions  against  HIVs.  Due  to 
these  heightened  security  concerns,  and 
the  catastrophic  impact  a  terrorist  attack 
on  an  HIV  would  have  on  the  crew  and 
passengers  on  board,  and  surrounding 
area  and  communities,  security  zones 
are  prudent  for  these  types  of  vessels. 

Discussion  of  Rule 

On  December  31,  2002,  we  published 
the  final  rule  (COTP  San  Francisco  Bay 
02-019)  adding  §  165.1183,  "Security 
Zones;  Cruise  Ships  and  Tank  Vessels, 
San  Francisco  Bay  and  Delta  ports, 
California"  in  the  Federal  Register  (67 
FR  79854).  That  section  set  forth 
security  zones  for  cruise  ships  and  tank 
vessels.  A  forthcoming  NPRM  (COTP 
San  Francisco  Bay  03-003)  will  propose 
to  amend  §  165.1183  to  include  HIVs  as 
protected  vessels  in  that  section,  along 
with  cruise  ships  and  tank  vessels.  The 
Coast  Guard  will  utilize  the  extended 
effective  period  of  the  NPRM  to  engage 
in  notice  and  comment  rulemaking  to 
develop  permanent  regulations  tailored 
to  the  present  and  foreseeable  security 
environment  with  the  Captain  of  the 
Port  (COTP)  San  Francisco  Bay. 

In  this  temporary  rule,  the  Coast 
Guard  is  establishing  moving  and  fixed 
secmity  zones  around  all  HIVs  that  are 
anchored,  moored  or  underway  within 
the  San  Francisco  Bay  and  Delta  ports. 
These  security  zones  are  activated  when 


any  HIV  passes  shoreward  of  the  line 
drawn  between  San  Francisco  Main 
Ship  Channel  buoys  7  and  8  (LLNR 
4190  &  4195,  positions  37°46.9'N, 
122°35.4'W  &  37''46.5'N,  122°35.2'W, 
respectively)  and  remains  in  effect 
while  the  vessel  is  underway,  anchored 
or  moored  within  the  San  Francisco  Bay 
and  Delta  ports.  When  activated,  this 
security  zone  will  encompass  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  100  yards  ahead,  astern 
and  extending  100  yards  along  either 
side  of  any  HIV  in  the  San  Francisco 
Bay  and  Delta  ports.  This  security  zone 
is  Automatically  deactivated  when  the 
HFV  passes  seaward  of  the  line  drawn 
between  San  Francisco  Main  Ship 
Channel  buoys  7  and  8  (LLNR  4190  & 
4195,  positions  37°46.9T^I,  122°35.4'W  & 
37''46.5'N,  122''35.2'W,  respectively)  on 
its  departure  from  port.  Vessels  and 
people  may  be  allowed  to  enter  an 
established  security  zoiie  on  a  case-by- 
case  basis  with  authorization  from  the 
Captain  of  the  Port. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  seciuity  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injiuy  or  fear  of  imminent 
bodily  injury  to  emy  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penedties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  audiority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiuiing  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
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and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

Although  this  regulation  restricts 
access  to  the  zones,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  vessels  will  be  able  to  pass  safely 
aroimd  the  zones;  (iii)  vessels  may  be 
allowed  to  enter  these  zones  on  a  case- 
by-case  basis  with  permission  of  the 
Captain  of  the  Port,  or  his  designated 
representative;  and  (iv)  vessels  are  able 
to  safely  transit  around  the  zones  while 
a  vessel  is  moored  or  at  anchor  in  the 
San  Francisco  Bay  and  Delta  ports. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  HIVs,  their  crews  and 
passengers,  other  vessels  operating  in 
the  vicinity  of  HIVs,  their  crews  and 
passengers,  adjoining  areas,  and  the 
public.  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  the  San  Francisco  Bay  and  Delta 
ports  and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
The  security  zones  will  prohibit  any 
commercial  vessels  from  meeting  or 
overtaking  an  HFV  in  the  main  ship 
channels,  effectively  prohibiting  use  of 
the  channels.  However,  the  moving 
security  zones  will  only  be  effective 
during  HIV  transits,  which  will  last  for 
approximately  30  minutes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
several  reasons:  Small  vessel  traffic  can 
pass  safely  around  the  area  and  vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  security 
zones  to  engage  in  these  activities. 
When  a  HIV  is  at  anchor,  vessel  traffic 


will  have  ample  room  to  maneuver 
around  the  security  zones.  Small 
entities  and  the  maritime  public  will  be 
advised  of  these  security  zones  via 
public  notice  to  mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  yoiu  small 
4>usiness,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
'  Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  tliis  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to  < 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govermnent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  irom  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
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or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165. Tll-077  to  read  as 
follows: 

§  165.T1 1-077    Security  Zones;  High 
Interest  Vessels.  San  Francisco  Bay  and 
Delta  ports,  California. 

(a)  Definition.  "High  Interest  Vessel" 
or  "HIV"  as  used  in  this  section,  means 
any  vessel  deemed  by  the  Captain  of  the 
Port  or  higher  authority  as  a  vessel 
requiring  protection  based  upon  risk 
assessment  analysis  of  the  vessel  and  is 
therefore  escorted  by  a  Coast  Guard  or 
other  law  enforcement  vessel  with  an 
embarked  Coast  Guard  commissioned, 
warrant,  or  petty  officer. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  100  yards 
ahead,  astern  and  extending  TOO  yards 
along  either  side  of  any  HIV  that  is 
anchored  at  a  designated  anchorage 
within  the  San  Francisco  Bay  and  Delta 
port  areas  shoreward  of  the  line  drawn 
between  San  Francisco  Main  Ship 
Channel  buoys  7  and  8  (LLNR  4190  & 
4195.  positions  37°46.9'  N,  122°35.4'  W 
and  37°46.5'  N,  122°35.2'  W. 
respectively); 

(2)  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  100  yards  ahead,  astern 
and  extending  100  yards  along  either 
side  of  any  HiV  that  is  moored,  or  in  the 
process  of  mooring,  at  any  berth  within 
the  San  Francisco  Bay  and  Delta  port 
areas  shoreward  of  the  line  drawn 
between  San  Francisco  Main  Ship 
Channel  buoys  7  and  8  (LLNR  4190  & 
4195,  positions  37°46.9'  N.  122°35.4'  W 
and  37°46.5'  N,  122°35.2'  W, 
respectively);  and 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  100  yards 
ahead,  astern  and  extending  100  yards 
along  either  side  of  any  HIV  that  is 
underway  shoreward  of  the  line  drawn 
between'San  Francisco  Main  Ship 


Channel  buoys  7  and  8  (LLNR  4190  & 
4195,  positions  37°46.9'  N,  122°35.4' W 
and  37°46.5'  N,  122°35.2'  W, 
respectively). 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port,  San 
Francisco  Bay,  or  his  designated 
representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
510-437-3073  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(3)  When  an  HFV  approaches  within 
100  yards  of  a  vessel  that  is  moored,  or 
anchored,  the  stationary  vessel  must 
stay  moored  or  anchored  while  it 
remains  within  the  HFV's  security  zone 
unless  it  is  either  ordered  by,  or  given 
permission  from,  the  COTP  San 
Francisco  Bay  to  do  otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by 
local  law  enforcement  as  necessary. 

(f)  Effective  Dates.  This  section 
becomes  effective  at  11:59  p.m.  PST  on 
February  10,  2003,  and  will  terminate  at 
11:59  p.m.  PST  on  May  31,  2003. 

Dated:  February  10.  2003. 
Gerald  M.  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  San  Francisco  Bay,  California. 

|FR  Doc.  03-4634  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Label  Standards  for  Combined  or 
Copalletlzed  Periodicals  Mailings 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  frnal  Fule  clarifies  when 
it  is  permissible  to  use  the  designation 
"NEWS"  rather  than  the  designation 
"PER"  on  Line  2  (the  content  line)  of 
labels  that  identify  sacks,  trays,  and 
pallets  containing  copies  of  Periodicals 
publications  prepared  in  combined 
mailings  or  in  copalletized  mailings. 

Combined  mailings  and  copalletized 
mailings  often  consist  of  copies  that 
would  be  eligible  for  the  designation 


"NEWS"  on  the  container  label  and 
other  copies  that  would  be  eligible  only 
for  the  designation  "PER"  on  the 
container  label.  This  final  rule  allows 
mailers  to  prepare  and  consolidate  more 
than  one  Periodicals  publication  or 
edition  of  a  publication  into  a  single 
production  mailstream. 

This  final  rale  also  clarifies  mailing 
standeuds  for  identifying  the  two 
different  methods  under  which  a 
Periodicals  combined  mailing  may  be 
prepared  and  to  note  the  requirements 
for  submitting  postage  statements  under 
each  method. 

EFFECTIVE  DATC:  March  6,  2003. 
FOR  hJRTHER  INFORMATION  CONTACT:  Neil 
Berger  at  (703)  292-3645,  Jane  Stefaniak 
at  (703)  292-3548,  or  Marc  McCrery  at 
(202) 268-2704. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  the  Postal  Service 
announces  the  adoption  of  standards 
initially  proposed  on  October  30,  2002 
in  the  Federal  Register  (67  FR  66094- 
66096)  for  determining  when  to  use 
"NEWS"— a  designation  for 
"newspaper" — and  "PER" — a 
designation  for  the  class  name 
"Periodicals" — as  part  of  the 
information  on  Line  2  (the  content  line) 
of  sack,  tray,  and  pallet  labels  used  for 
combined  mailings  and  copalletized 
mailings. 

This  final  rule  allows  mailers  to 
prepare  and  consolidate  more  than  one 
Periodicals  publication  or  edition  of  a 
publication  into  a  single  production 
mailstream  by  providing  the  following 
standards  for  the  application  of  the 
"NEWS"  and  "PER"  designations  in 
such  cases: 

(1)  If  at  least  51%  of  the  total  number 
of  copies  (not  number  of  addressed 
pieces)  in  the  combined  mailing  or  in 
the  copalletized  mailing  can  qualify  for 
"NEWS"  treatment,  then  all  containers 
or  pallets  in  such  a  mailing  are  labeled 
"NEWS"  on  Line  2,  unless  the  mailer 
chooses  to  use  "PER." 

(2)  If  less  than  51%  pf  the  total 
number  of  copies  in  the  combined 
mailing  or  in  the  copalletized  mailing 
can  qualify  for  "NEWS"  treatment,  then 
all  containers  or  pallets  in  such  a 
mailing  are  labeled  "PER"  on  Line  2. 

"NEWS"  and    PER"  Designations 

Domestic  Mail  Manual  (DMM)  D210 
states  that  the  Postal  Service  does  not 
guarantee  the  delivery  of  Periodicals 
publications  within  a  specified  time. 
Where  practicable,  Periodicals 
publications,  whether  designated 
"NEWS"  or  "PER,"  receive  expeditious 
handling  in  distribution,  dispatch, 
transportation,  and  delivery. 

Puolications  labeled  "NEWS"  receive 
newspaper  treatment  if  published 
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weekly  or  more  often  or  if  authorized 
such  treatment  as  of  March  1, 1984.  In 
general,  such  publications  include  daily 
or  weekly  newspapers  and 
newsmagazines  published  and 
distributed  locally  or  nationally. 

The  "NEWS"  designation  helps  the 
Postal  Service  ensiue  consistent  service 
and  handling  for  such  Periodicals 
publications  from  entry  into  the 
mailstream,  through  successive 
operations  in  mail  processing,  to 
delivery  to  the  intended  recipient. 

Current  label  standards  for  containers, 
as  specified  in  DMM  M031.1.7, 
M031.4.11,  and  M032.1.3  stipulate  that 
the  "NEWS"  designation  may  be  used 
on  labels  for  sacks,  trays,  and  pallets  for 
a  Periodicals  publication  only  if  either 
one  of  the  following  two  conditions  is 
met: 

(1)  The  Periodicals  publication  is 
published  weekly  or  more  frequently. 

(2)  The  Periodicals  publication  has 
been  continuously  authorized  such 
newspaper  treatment  since  March  1 , 
1984,  or  earlier,  regardless  of 
publication  frequency. 

All  other  publications  use  "PER" — 
designation  for  thte  class  name 
"Periodicals" — as  part  of  the 
information  on  Line  2  (the  content  line) 
of  mail  processing  labels.  These  labels 
are  affixed  by  the  mailer  to  pallets  or 
inserted  into  label  holders  attached  to 
sacks  and  trays  to  identify  Periodicals 
publications  that  do  not  meet  either  of 
the  conditions  required  for  the  "NEWS" 
designation. 

The  use  of  these  two  distinct 
designations  is  carried  forward  for  all 
container  labeling,  with  two  separate 
but  parallel  series  of  three-digit  content 
identifier  numbers  (CINs).  One  CIN 
series  is  for  those  publications  that  are 
eligible  to  use  "NEWS,"  and  the  second 
series  is  for  those  publications  that  are 
not  eligible  to  use  "NEWS"  and  must 
use  "PER."  Each  series  contains  nearly 
50  different  CINs  to  meet  all  possible 
rate  combinations  available  and  all 
permitted  containers. 

It  should  be  pointed  out,  however, 
that  the  use  of  "NEWS"  is  optional  for 
those  publications  eligible  to  use  that 
designation.  A  publisher,  for  example, 
who  issues  and  distributes  publications 
eligible  for  the  "NEWS"  designation  and 
other  publications  not  eligible  for 
"NEWS"  has  the  fiexibility  to  label  all 
containers  as  "PER"  in  order  to  achieve 
greater  production  efficiencies  (and 
greater  postage  savings)  if  combined 
mailings  or  copalletized  mailings  are 
prepared. 

On  the  other  hand,  the  same  publisher 
following  mailing  standards  before  this 
final  rule  did  not  have  the  flexibility  of 
using  the  "NEWS"  designation  for  all 


containers  in  a  combined  mailing  or 
copalletized  mailing  under  any 
condition.  This  final  rule  provides 
limited  conditions  that  permit  the  use  of 
"NEWS"  for  combined  mailings  and 
copalletized  mailings  consisting  of 
publications  eligible  for  "NEWS"  and 
those  not  eligible  for  that  designation. 

Combined  and  Copalletized  Mailings 

Mailing  standards  have  been 
introduced  over  the  years  to  promote 
the  consolidation  of  different 
Periodicals  publications  or  different  , 
editions  of  the  same  publication  into 
larger  volume  mailings.  These 
standards,  however,  have  not  prevented 
customers  from  combining  copies  in 
containers  labeled  as  "PER"  with  copies 
labeled  as  "NEWS"  as  a  way  to  improve 
the  depth  of  sort  and  to  reduce  the 
overall  number  of  containers  prepared. 

These  consolidations  represent  an 
effective  means  for  Periodicals  mailers 
and  the  Postal  Service  to  improve 
customer  service,  promote  greater 
production  efficiencies,  reduce  the 
niunber  of  containers  used  to  prepare 
mailings,  and  stabilize  rates  by 
eliminating  additional  mail  processing 
steps.  For  Periodicals  mailers,  the 
primary  benefit  is  greater  postage 
savings. 

Comments 

The  Postal  Service  requested  in  its 
proposed  rule  published  on  October  30, 
2002,  in  the  Federal  Register  (67  FR 
66094-66096)  that  conunents  on  the 
proposed  labeling  standards  for 
Periodicals  combined  mailings  and 
copalletized  mailings  be  submitted  by 
November  29,  2002.  Comments  were 
received  from  only  one  interested  party: 
a  publisher  of  a  biweekly  publication. 

The  publisher,  whose  publication  is 
issued  every  two  weeks,  expressed 
concern  about  the  extension  of 
newspaper  or  "NEWS"  treatment  to 
publications  that  are  not  eligible  for 
such  treatment  under  the  long-standing 
standards  presented  in  the  DMM  if 
those  publications  were  mailed 
separately  and  not  included  as  part  of  a 
combined  mailing  or  a  copalletized 
mailing.  The  commenter  also  inquired 
about  the  number  of  publications 
permitted  to  use  "NEWS"  on  container 
labels.  Furthermore,  the  publisher 
wanted  to  know  how  many  publications 
that  enjoyed  "NEWS"  treatment  were 
published  less  frequently  than  once  a 
week  and  received  such  treatment  as  a 
result  of  an  authorization  issued  on 
March  1,  1984,  or  earlier,  as  provided  in 
the  DMM. 

Postal  Service  records  show,  as  of 
December  13,  2002,  that  35,695 
publications  were  authorized 


Periodicals  mailing  privileges.  Of  this 
total,  10,259  or  nearly  29  percent  are 
published  weekly  or  more  frequently. 
The  Postal  Service  maintains  no 
centralized  records,  however,  that 
indicate  whether  a  publication  that  is 
eligible  to  use  "NEWS"  actually  uses 
that  designation  or  "PER."  Moreover, 
there  is  no  national  system  of  records 
that  indicates  which  publications  are 
eligible  to  use  "NEWS"  based  on 
authorizations  permitted  on  or  before 
March  1, 1984.  Postmasters  of  the 
various  authorized  original  offices 
would  have  access  to  that  specific 
information,  which  is  outside  the  scope 
of  this  rulemaking. 

Most  of  the  vyeekly  or  more  frequently 
published  publications  fall  into  two 
categories:  small  and  large  local 
newspapers  and  large  national 
newsmagazines  and  similar  news 
publications.  In  both  categories,  the  use 
of  combined  mailings  or  copalletized 
mailings  is  limited  in  potential  scope. 
For  example,  local  newspapers  often 
have  sufficient  voliunes  and  densities  to 
achieve  lower  postage  rates  and 
destination  discounts  without  being 
combined  or  copalletized  with  other 
publications.  As  a  consequence,  only  a 
small  percentage  of  those  publications 
authorized  "NEWS"  treatment  are  likely 
to  be  combined  with  those  publications 
not  authorized  such  treatment. 

This  final  rule,  however,  affords 
publishers  the  additional  flexibility  of 
combining  and  copalletizing  Periodicals 
mailings  whenever  warranted  by 
production  efficiencies,  postage  savings, 
and  improved  service.  Publishers  of 
Periodicals  publications  that  are 
generally  not  eligible  for  "NEWS" 
treatment  can  now  determine  whether  it 
is  advantageous  to  be  combined  or 
copedletized  with  other  publications 
eligible  for  such  treatment.  This  is  an 
option  for  which  publications  such  as 
the  one  issued  by  the  commenter 
previously  could  not  be  considered. 

The  publisher  commenting  on  the 
proposed  rule  also  believed  that  the 
reasoning  behind  the  use  of  the 
"NEWS"  designation  was  to  ensure  that 
time-sensitive  publications  were 
processed  and  delivered  in  a  consistent 
and  timely  manner.  He  believed  that 
factors  other  than  the  frequency  of 
publication  should  be  considered  when 
determining  whether  a  publication  is 
time-sensitive  and  eligible  for  the 
"NEWS"  designation  for  mail 
processing  and  delivery.  The  publisher 
noted  that  the  adoption  of  the  proposed 
standards  would  extend  that  privilege  to 
publications  that  were  perhaps  not  time- 
sensitive  whereas  publications  such  as 
his  publication,  which  he  stated  was 
issued  26  times  a  year  and  which  he 
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maintained  was  time-sensitive  in 
content,  would  not  benefit  from  the 
proposed  standard. 

Although  the  Postal  Service  does  not 
guarantee  the  delivery  of  Periodicals 
publications  within  a  specified  time,  it 
handles  all  such  publications,  whether 
designated  "NEWS"  or  "PER,"  as 
expeditiously  as  possible  in 
distribution,  dispatch,  transportation, 
and  delivery.  There  are  few  differences 
between  the  ways  in  which  the  Postal 
Service  handles  publications  designated 
"NEWS  ■  and  "PER."  In  general,  those 
designated  "NEWS"  are  handled  first  to 
ensure  timely  processing  and  dispatch. 
Despite  that  difference,  the  Postal 
Service  fully  supports  the  invaluable 
role  Periodicals  publications  play  in 
keeping  the  American  public  informed 
and  enlightened.  As  a  consequence,  the 
Postal  Service  makes  every  possible 
attempt  to  provide  similar  handling  for 
publications  designated  "PER"  to 
ensure  timely  and  consistent  delivery. 
The  final  rule  does  provide  publishers 
of  publications  not  authorized 
newspaper  treatment,  including  the 
publication  issued  by  the  commenter, 
the  option  of  being  combined  or 
copalletized  with  those  publications 
that  are  authorized  "NEWS"  treatment. 

As  a  clarification  about  what 
constitutes  time-sensitive  publications, 
the  proposed  rule  did  not  address  that 
issue  or  attempt  to  discuss  or  consider 
criteria  other  than  frequency  of 
publication  that  woxdd  need  to  be 
applied  for  determining  the  use  of 
"NEWS"  and  "PER."  Since  this  issue  is 
outside  the  scope  of  this  rulemaking,  the 
changes  discussed  in  the  proposed  rule 
were  based  on  practical  operational 
reasons  stemming  from  mail  production 
that  combines  publications  eligible  for 
"NEWS"  with  those  eligible  only  for 
"PER."  In  view  of  that  situation,  mailers 
and  publishers  requested  standards  that 
specified  the  criteria  under  which  those 
two  designations  could  be  used. 

After  full  consideration  of  the 
comments  received  and  for  the  reasons 
cited  above,  the  Postal  Service  believes 
it  appropriate  to  adopt  the  proposed 
rule  for  the  use  of  the  "NEWS"  and 
"PER"  designations  for  combined 
mailings  and  copalletized  mailings. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

l.The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  .39  U.S.C.  101. 
401,  403,  404.  414.  416.  3001-3011.  3201- 
3219,  3403-3406,  3621,  3626.  5001. 


2.  Amend  the  following  sections  of  the  following  for  Line  2  class 

the  Domestic  Mail  Manual  (DMM)  as  set     information: 
forth  below:  '  (1)  "PER"      ,      ^,    ^   _, 

(2)  "NEWS"  if  published  weekly  or 
E    Eligibility  more  often  or  if  authorized  newspaper 

*        *        *        *        *  treatment  as  of  March  1, 1984. 


E200     Periodicals 

*         *         *         *         * « 

E230    Carrier  Route  Bates 
IRemov'e  4.0.1- 


MOW    Pallets 


M045    Palletized  Mailings 


IRevise  heading  of  8.0  to  read  as  follows:} 
M     Mail  Preparation  and  Sortation  ^^    COPALLETIZED  FLAT-SIZE 

MOOO    General  Preparation  Standards      piECES— PERIODICALS  OR 

STANDARD  MAIL 


M030    Containers 

M031     Labels 

*         «         *         •         * 

1 .0     SACK  AND  TRAY  LABELS 

***** 

[Revise  1.7  to  read  as  follows:} 
1.7    Periodicals  Publications 

Except  as  provided  in  M230.2.0  for 
combined  mailings,  Periodicals 
publications  must  use  one  of  the 
following  for  Line  2  class  information: 

a.  "PER." 

b.  "NEWS"  if  published  weekly  or 
more  often  or  if  authorized  newspaper 
treatment  as  of  March  1. 1984. 
***** 

4.0    PALLET  LABELS 

***** 

IRevise  4.J1  to  read  as  follows:} 

4.11     Periodicals  Publications 

Except  as  provided  in  M045.8.0  for 
copalletized  mailings.  Periodicals 
publications  must  use  one  of  the 
following,  for  Line  2  class  information: 

a.  "PER." 

b.  "NEWS"  if  published  weekly  or 
more  often  or  if  authorized  newspaper 
treatment  as  of  March  1,  1984. 
•****_ 

M032    Barcoded  Labels 

1 .0     BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 

***** 

IRevise  1 .3b  to  read  as  follows:! 
1.3    Content  Line  (Line  2) 

The  content  line  must  meet  these 
standards: 

***** 

b.  Periodicals.  Except  as  provided  in 
M045.8.0  for  copalletized  mailings  and 
in  M230.2.0  for  combined  mailings. 
Periodicals  publications  must  use  one  of 


[Amend  8.2  by  revising  8.2'a,  adding  new 
8.2b.  and  redesignating  current  8.2b  as  8.2c 
to  read  as  follows:l 

8.2    Periodicals 

Additional  standards  are  as  follows: 

a.  Periodicals  eligible  for  preferred 
rates  (In-County,  Nonprofit,  Classroom, 
and  Science-of-Agriculture)  may  be 
combined  with  Periodicals  eligible  for 
Outside-County  rates. 

b.  All  pallets  in  a  copalletized  mailing 
are  identified  on  the  content  line  (Line 
2)  of  the  label  with  only  "NEWS"  (see 
M031)  or  "PER"  as  the  class  designation 
under  these  conditions: 

(1)  If  at  least  51%  of  the  total  number 
of  copies  in  the  copalletized  mailing  can 
qualify  for  "NEWS"  treatment,  then  all 
pallets  in  such  a  mailing  are  labeled 
"NEWS,"  unless  the  mailer  chooses  to 
use  "PER." 

(2)  If  less  than  51%  of  the  total 
number  of  copies  in  a  copalletized 
mailing  can  qualify  for  "NEWS" 
treatment,  then  all  pallets  in  such  a 
mailing  are  labeled  "PER." 
***** 

[Revise  M230  by  amending  heading  ofM230; 
by  amending  J  .0,  and  by  redesignating  and 
amending  current  2.0  as  2.2.  current  3.0  as 
2.1.  current  4.0  as  2.4,  and  current  5.0  as  2.5 
to  read. as  follows:] 

M230    Combining  Multiple  Editions  or 
Publications 

1.0  DESCRIPTION 

1.1  Purpose 

Periodicals  publications  may  be 
prepared  as  a  combined  mailing  by 
merging  copies  either  during  production 
or  after  finished  copies  are  produced  to 
achieve  the  finest  presort  level  possible 
or  to  reduce  the  per  piece  charge. 

1.2  Methods 

A  Periodicals  combined  mailing  may 
be  prepared  using  either  one  of  these 
methods: 
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a.  Individually  addressed  copies  of 
different  editions  of  a  Periodicals 
publication  (one  title)  or  individually 
addressed  copies  of  different  Periodicals 
publications  (more  than  one  title)  are 
merged  and  sorted  together  to  obtain  a 
finer  presort  level. 

b.  Two  or  more  copies  of  different 
Periodicals  publications  (two  or  more 
titles)  are  placed  within  the  same 
mailing  wrapper  and  presented  as  one 
addressed  piece  to  a  single  recipient  to 
reduce  the  per  piece  charge. 

2.0  BASIC  STANDARDS 

2.1  Eligibility  and  Mail  Preparation 

Each  publication  in  a  combined 
mailing  must  meet  the  basic  eligibility 
standards  in  E211  and  the  specific 
standards  for  the  rate  claimed.  In 
addition,  the  combined  mailing  must 
meet  the  eligibility  and  mail  preparation 
standards  for  the  rate  claimed. 

2.2  Minimum  Volume 

For  combined  mailings  prepared 
under  1.2a,  more  than  one  Periodicals 
publication,  or  edition  of  a  publication, 
may  be  combined  to  meet  the  required 
minimum  volume  per  package,  sack,  or 
tray  for  the  rate  claimed.  For  combined 
mailings  prepared  under  1.2b,  the 
appropriate  minimum  volume 
requirements  in  M210,  M220,  M810,  or 
M820  apply  for  the  rate  claimed. 

2.3  Labeling 

All  sacks  or  trays  in  a  combined 
mailing  are  labeled  the  same,  as  either 
"NEWS"  (see  M031)  or  as  "PER," 
depending  on  which  of  the  following 
conditions  is  met: 

a.  If  at  least  51%  of  the  total  number 
of  copies  in  the  combined  mailing  can 
qualify  for  "NEWS"  treatment,  then  all 
sacks  or  trays  in  such  a  mailing  are 
labeled  "NEWS,"  unless  the  mailer 
chooses  to  use  "PER." 

b.  If  less  than  51%  of  the  total  number 
of  copies  in  a  combined  mailing  can 
quahfy  for  "NEWS"  treatment,  then  all 
sacks  or  trays  in  such  a  mailing  are 
labeled  "PER." 

2.4  Documentation 

Presort  documentation  required  under 
P012  must  show  the  total  number  of 
addressed  pieces  and  total  number  of 
copies  for  each  publication  and  each 
edition,  if  applicable,  in  the  combined 
mailing  claimed  at  the  carrier  route,  5- 
digit,  3-digit,  and  basic  rates.  The 
publisher  must  also  provide  a  list,  by  3- 
digit  ZIP  Code  prefix,  of  the  number  of 
addressed  pieces  for  each  publication 
and  each  edition,  if  applicable,  claimed 
at  any  destination  entry  and  pallet 
discounts.  V 


2.5    Postage  Statements 

Postage  statements  for  a  combined 
mailing  must  be  prepared  as  follows: 

a.  Copy  weight  and  advertising 
percentage  determine  whether  separate 
postage  statements  are  required  for 
editions  of  the  same  publication: 

(1)  If  the  copy  weight  and  advertising 
percentage  for  all  editions  of  a 
publication  are  the  same,  all  the 
editions  may  be  reported  on  the  same 
postage  statement  or  each  edition  may 
be  reported  on  a  separate  postage 
statement. 

(2)  If  either  the  copy  weight  or  the 
advertising  percentage  is  different  for 
each  edition  of  a  publication,  each 
edition  must  be  reported  on  a  separate 
postage  statement. 

b.  For  a  combined  mailing  prepared 
under  1.2a.  a  separate  postage  statement 
that  claims  all  applicable  per  piece  and 
per  poimd  charges  must  be  prepared  for 
each  publication  or  edition  except  as 
provided  in  2.5a.  The  mailer  must 
annotate  on,  or  attach  to,  each  postage 
statement,  the  titie  and  issue  date  of 
each  publication  or  edition  included  in 
the  combined  mailing  and  indicate  that 
the  pieces  were  prepared  as  part  of  a 
combined  mailing  under  1.2a. 

c.  For  mailings  prepared  under  1.2b, 
a  separate  postage  statement  claiming 
the  applicable  per  pound  charges  must 
be  prepared  for  each  publication  or 
edition  in  the  combined  mailing  except 
as  provided  in  2.5a.  The  mailer  must 
annotate  on,  or  attach  to,  each  postage 
statement,  the  title  and  issue  date  of 
each  publication  or  edition  included  in 

'  the  combined  mailing  and  indicate  that 
the  copies  were  prepared  as  part  of  a 
combined  mailing  under  1.2b.  The  per 
piece  charges  must  be  claimed  as 
follows: 

(1)  If  all  copies  in  a  combined  mailing 
prepared  imder  1.2b  are  eligible  for  the 
Classroom  or  Nonprofit  discount,  the 
per  piece  charges  must  be  claimed  only 
on  the  postage  statement  for  the 
publication  that  contains  the  highest 
amount  of  advertising. 

(2)  If  all  copies  in  a  combined  mailing 
prepared  under  1.2b  are  not  eligible  for 
the  Classroom  or  Nonprofit  discount, 
the  per  piece  charges  must  be  claimed 
only  on  the  postage  statement  for  the 
publication  that  contains  the  highest 
amount  of  advertising. 

(3)  If  a  portion  of  the  copies  in  a 
combined  mailing  prepared  imder  1.2b 
are  eligible  for  the  Classroom  or 
Nonprofit  discount  and  a  portion  are  not 
eligible  for  those  discounts,  the  per 
piece  charges  must  be  claimed  only  on 
the  postage  statement  for  the 
publication  that  contains  the  highest 
amount  of  advertising  and  is  not  eligible 


for  the  Classroom  or  Nonprofit  discoiuit. 
The  Classroom  or  Nonprofit  per  piece 
discount  must  not  be  claimed. 

***** 

i 

An  appropriate  amendment  to  39  CFR 
111  to  reflect  the  changes  wrill  be 
published. 

Neva  R.  Watson, 

Attorney.  Legislative. 

[FR  Doc.  03-4418  Filed  2-2&-03:  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION     . 
AGENCY 

40  CFR  Part  52 
[CT-068-7225a;  A-1-FRL-7445-9J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  New  Source  Review/ 
Prevention  of  Significant  Deterioration 
Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule.   ^ 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Connecticut 
Department  of  Environmental  Protection 
(DEP).  The  revisions  include  new    ~  v  > 
provisions  that  implement  the  core         '^ 
requirements  of  1990  Clean  Air  Act 
Amendments  (CAAA)  regarding 
nonattainment  New  Source  Review 
(NSR)  in  areas  that  have  not  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  In  addition,  the  changes 
amend  the  applicability  requirements 
and  certain  other  requirements  of  the 
Prevention  of  Significant  Protection 
(PSD)  program  and  NSR  rules.  Finally, 
the  changes  provide  a  definition  for 
"Practicably  Enforceable"  that  would 
allow  sotures  a  streamlined  approach  to 
limit  potential  to  emit  for  PSD/NSR 
applicability  purposes.  In  aggregate, 
these  revisions  will  substantially 
strengthen  the  DEP's  air  permitting 
rules. 

This  action  is  to  approve  the  revisions 
to  section  22a-174-l,  "Definitions," 
section  22a-174-2a,  "Procedural 
Requirements  for  New  Source  Review 
and  Title  V  Permitting,"  and  section 
22a-174-3a,  "Permit  to  Construct  and 
Operate  Stationary  Sources."  This 
action  is  being  taken  in  accordance  with 
the  Clean  Air  Act  (CAA  or  Act). 
DATES:  This  rule  will  become  effective 
on  March  31,  2003. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
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hours  at  the  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency.  Region  I,  One 
Congress  Street,  11th  floor,  Boston.  MA; 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Room  B-108  West. 
1301  Constitution  Avenue,  NW.. 
Washington  DC:  and  the  Biu«au  of  Air 
Management.  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  McCahill.  (617)  918-1652;  e- 
mail  at  McCahilI.Brendan@EPA.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  21,  2003  (68  FR  2722), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  state  of 
Connecticut.  The  NPR  proposes 
approval  of  the  revisions  to  section  22a- 
174-1,  "Definitions."  section  22a-174- 
2a,  "Procedural  Requirements  for  New 
Source  Review  and  Title  V  Permitting," 
and  section  22a-174-3a.  "Permit  to 
Construct  and  Operate  Stationary 
Sources."  The  formal  SIP  revision  was 
submitted  on  June  14,  2002. 

Provisions  in  these  rules  that  only 
affect  programs  other  that  PSD  and  NSR 
have  not  been  incorporated  into  the  SIP 
by  today's  action.  For  details,  please 
contact  the  EPA  regional  office  at  the 
address  given  above.  Furthermore,  EPA 
is  not  taking  action  on  portions  of  DEP's 
submittal  that  address  NOx  increments. 
This  aspect  of  the  PSD  Federal 
implementation  plan  remains  in  effect 
(see  40  CFR  52.382).  The  DEP  has 
submitted  other  changes  to  the 
increment  provisions  of  its  SIP.  EPA 
anticipates  taking  action  on  the  NOx 
increments  and  these  other  changes  in 
a  future  action. 

EPA  has  recently  promulgated 
revisions  to  certain  portions  of  the 
Federal  PSD  and  nonattainment  NSR 
regulations  (67  FR  80244  (Dec.  31, 
2002).  These  rules  have  an  effective  date 
of  March  3,  2003.  With  respect  to 
Connecticut's  rules  relating  to  new 
source  review,  EPA  has  determined  that 
Connecticut's  rules  meet  the 
requirements  of  40  CFR  part  51,  subpart 
I,  as  currently  in  effect,  and  is  taking  no 
position  on  whether  Connecticut  will 
need  to  make  changes  to  its  new  soiut:e 
review  rules  to  meet  requirements  that 
EPA  has  promulgated,  but  are  not  yet 
effective,  as  part  of  new  source  review 
reform. 

In  addition,  while  EPA  is  approving 
Connecticut's  PSD  SIP,  EPA  recognizes 
that  it  has  a  responsibility  to  insiue  that 
all  States  properly  implement  their 


preconstruction  permitting  programs. 
EPA's  approval  of  Connecticut's  PSD 
program  does  not  divest  the  Agency  of 
the  duty  to  continue  appropriate 
oversight  to  insure  that  PSD 
determinations  made  by  Connecticut  are 
consistent  with  the  requirements  of  the 
CAA,  EPA  regulations,  and  the  SIP. 
EPA's  authority  to  oversee  PSD  program 
implementation  is  set  forth  in  sections 
113,  167,  and  505(b)  of  the  Act.  For 
example,  section  167  provides  that  EPA 
shall  issue  administrative  orders, 
initiate  civil  actions,  or  take  whatever 
other  enforcement  action  may  be 
necessary  to  prevent  construction  of  a 
major  stationary  source  that  does  not 
"conform  to  the  requirements  of  the 
PSD  program.  Similarly,  section 
113(a)(5)  provides  for  administrative 
orders  and  civil  actions  whenever  EPA 
finds  that  a  State  "is  not  acting  in 
compliance  with"  any  requirement  or 
prohibition  of  the  Act  regarding 
construction  of  new  or  modified 
sources.  Likewise,  section  113(a)(1) 
provides  for  a  range  of  enforcement 
remedies  whenever  EPA  finds  that  a 
person  is  in  violation  of  an  applicable 
implementation  plan. 

"The  specific  requirements  of 
Connecticut's  SIP  revision  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be  , 
restated  here. 

II.  Response  to  Comments 

EPA  did  not  receive  any  comments 
during  the  comment  period. 

m.  Final  Action 

EPA  is  approving  the  SIP  revision 
submitted  by  Coimecticut  on  June  14, 
2002  as  a  revision  to  the  SIP. 

IV.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 


any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
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and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register.   . 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide'. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  and 
Volatile  organic  compounds. 

Dated:  February  19,  2003. 
Robert  W.  Vamey. 
Regional  Administrator.  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(91)  to  read  as 
follows: 

§  52.370    Identification  of  plan. 

***** 

(c)  *  *  * 

(91)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  June  14, 
2002. 

(i)  Incorporation  by  reference. 

(A)  Connecticut's  amendments  to 
Section  22a-174-l,  Definitions  except 
for  the  following  sections:  (4).  (18).  (20), 
(29),  (44),  (45),  (60),  (111).  (112)  and. 
(117).  These  regulations  are  effective  in 
the  state  of  Connecticut  on  March  15, 
2002. 

(B)  Connecticut's  new  Section  22a- 
174-2a.  Procedural  Requirements  for 
New  Source  Review  and  Title  V 
Permitting  except  for  the  following 
sections:  (a)(1)  through  (6);  (b)(1) 
through  (4);  introduction  to  (b)(5); 
(b)(5)(D).  (F)  and,  the  last  sentence  of 
(G);  (b)(9);  (c)(2);  clause  after  first 
conuna  "  *  *  *  or  order  piusuant  to 
section  22a-174-33(d)  of  regulations  of 
Cormecticut  State  Agency  *   *   *  "  in  the 
introduction  to  (c)(6);  (c)(6)(B)  and  (C); 
clause  after  first  conuna  "  *  *  *  or 
order  pursuant  to  section  22a-174-33(d) 
of  Regulations  of  Coimecticut  State 
Agencies  *  *  *  "  in  (c)(9);  reference  to 
"Title  V"  in  title  of  (d);  (d)(4)(A) 


through  (D);  (d)(7)(A)  through  (D); 
(d)(8)(A)  and  (B);  reference  to  "Title  V" 
in  tide  of  (e);  (e)(2)(A)  and  (B);  (e)(3)(D); 
(e)(5)(A)  through  (F);  reference  to  "Title 
V  permit"  in  (e)(6);  reference  to  "22a- 
174-33"  in  first  clause  of  introduction 
to  (f)(2);  (f)(2)(F);  (f)(5);  (0(6);  (g)(1)  and 
(2);  (h)(1)  through  (3)  and;  (i)(l)  through 
(3).  These  regulations  are  effective  in  the 
state  of  Connecticut  on  March  15,  2002. 

(C)  Connecticut's  new  Section  22a-  . 
1 74-3a,  Permit  to  Construct  and 
Operate  Stationary  Sources  except  for 
the  following  sections:  (a)(1)(C); 
(c)(1)(H);  (d)(3)(J)  and  (M);  references  to 
"Dioxin,"  "PCDDs"  and,  "PCDFs  "  in 
Table  3a(i)-l  of  (i)(l)  and;  (m)(l) 
through  (8).  These  regulations  are 
effective  in  the  state  of  Coimecticut  on 
March  15,  2002. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  June  14,  2002  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

For  the  State  of  Connecticut: 

3.  In  §  52.385,  Table  52.385  is 
amended  by  revising  existing  entry  in 
state  citations  for  22a-l  74-1, 
Definitions,  and  adding  new  entries  in 
state  citation  for  22a-174-2a, 
Procedural  Requirements  for  New 
Source  Review  and  Title  V  Permitting 
and,  22a-174-3a,  Permit  to  Construct 
and  Operate  Stationary  Sources,  to  read 
as  follows: 

§52.385    EPA-approved  Connecticut 
Regulations. 


Table  52.385.— EPA-Approved  Regulations 


Dates 


Connecticut  State 
citation 


Title/subject 


Date 

adopted  by 

State 


Date  approved  by 
EPA 


Federal  Register 

citation 


52.370 


Explanations/ 
descnpfion 


22a-174-1  Definitions 


03/15/02    Febmary  27.  2003. 


[Insert  FR  citation  from 
published  date). 


Adopting  definitions 
applicable  to  PSD/ 
NSR  program. 


22a-174-2a 


Procedural  Require- 
ments for  New 
Source  Review  and 
Title  V  Permitting. 


03/15/02    Febniary  27.  2003. 


[Insert  FR  citation  from 
publistied  date]. 


Provisions  applicat)te 
to  PSD/NSR  in  con- 
solidated pemiit  pro- 
cedural require- 
ments. 


22a-174-3a 


Permit  to  Construct 
and  Operate  Sta- 
tionary Sources. 


03/15/02    February  27,  2003. 


[Insert  FR  citation  from 
publisfied  date]. 


PSD/NSR  program  re- 
quirements as  re- 
vised by  the  CAAA. 
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|FR  Doc.  03-4508  Filed  2-26-03;  8:45  am] 
MUMQ  COOK  saao-so-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[MD  128-30978;  FRL-7450-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Maryland;  Raviaions  to  Ragulationa  for 
Parmlta,  Approvala  and  Raglatration 
and  Related  Regulationa 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP).  The  revisions  amend  provisions  to 
Maryland's  regulations  for  Permits, 
Approvals,  and  Registration  and  related 
changes  to  its  regulations  for  General 
Emission  Standards.  Prohibitions,  and 
Restrictions,  and  Volatile  Organic 
Compounds  from  Specific  Processes. 
EPA,  is  approving  these  revisions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  rule  is  effective  on  April  28, 
2003  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
March  31,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  should  be 
mailed  to  Harold  A.  Frankford,  Office  of 
Air  Programs,  Air  Protection  Division, 
Mailcode  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia.  Pennsylvania 
19103.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI.  1650  i\rch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  the  Maryland 
Department  of  the  Environment,  1800 
Washington  Boulevard,  Suite  705, 
Baltimore,  Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford.  (215)  814-2108,  or 
by  e-mail  at  frankfoTd.harold@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  November  1,  2001.  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  amendments  to  the 
Code  of  Maryland  (COMAR)  Regulations 
26.11.02,  Permits,  Approvals,  and 
Registration  that  were  adopted  from 
1995  thorough  1999  and  related 
amendments  under  COMAR  26.11.06. 
General  Emission  Standards, 
Prohibitions,  and  Restrictions,  and 
COMAR  26.11.19,  Volatile  Organic 
Compounds  from  Specific  Processes. 

The  MDE  has  submitted  all 
regulations  under  COMAR  26.11.02  for 
SIP  approval  except  those  relating  to 
part  70  permits  and  those  relating  to 
fees.  The  MDE's  November  1,  2001 
submittal  includes  a  table  (Table  1  of  the 
submittal)  which  clearly  indicates  those 
regulations  under  COMAR  26.11.02  that 
are  not  to  be  considered  as  part  of  the 
SIP  revision  request.  COMAR  26.11.02 
was  amended  in  its  entirety  in  1995  to 
include  part  70  requirements.  The  non- 
part  70  requirements  of  COMAR 
26.11.02  are  substantially  the  same  as 
those  already  approved  by  EPA  as  SIP 
revisions.  This  rulemaking  action 
approving  the  November  1,  2001  SIP 
revision  request  by  MDE  does  not  make 
substantial  amendments  to  the  SIP's 
provisions  of  COMAR  26.11.02  already 
approved  by  EPA.  Similarly,  the  related 
amendments  made  to  COMAR  26.11.06, 
General  Emission  Standards. 
Prohibitions,  and  Restrictions,  and 
COMAR  26.11.19.  Volatile  Organic 
Compounds  from  Specific  Processes 
that  are  the  subject  of  this  rulemaking 
action  do  not  change  the  substantive  SIP 
requirements  of  those  regulations 
previously  approved  by  EPA.  The 
specific  amendments  being  approved  by 
this  rulemaking  action  are  discussed  in 
the  next  section  of  this  dociunent. 

n.  Summary  of  the  SEP  Revisions 

EPA  is  approving  the  SIP  revisions 
submitted  by  the  MDE  on  November  1. 
2001.  A  description  of  each  revision  is 
provided  in  A-E  of  this  section. 

A.  The  May  1995  Amendments 

On  April  11. 1995,  the  MDE  adopted 
several  amendments  to  its  Code 
including  the  repeal  of  Regulations  .Ol*- 
.21  and  the  adoption  of  new  Regulations 
.01-.19  under  COMAR  26.11.02  Permits. 
Approvals,  and  Registration,  an 
amendment  to  Regulation  .06,  Volatile 
Organic  Compounds  under  COMAR 
26.11.06.  General  Emission  Standards, 
Prohibitions,  and  Restrictions,  and  an 
amendment  to  Regulation  .02 
Applicability,  Determining  Compliance, 


Reporting  and  General  Requirements 
under  COMAR  26.11.19,  Volatile 
Organic  Compounds  from  Specific 
Processes.  All  of  these  amendments 
were  effective  on  May  8, 1995. 

The  repeal  of  Regulations  .01-.21  and 
the  adoption  of  new  Regulations  .01-.19 
under  COMAR  26.11.02  Permits, 
Approvals,  and  Registration  did  not 
substantially  change  the  requirements  of 
COMAR  26.11.02.  Rather,  when  it  re- 
codified and  reformatted  these 
regulations,  the  MDE  made  several   ■ 
simple  wording  changes  to  clarify  the 
text,  correct  typographical  errors,  and 
make  wording  changes  to  the  text  of 
these  SIP  regulations  to  clarify  their 
requirements  in  light  of  the  adoption  of 
non-SIP  permitting  regulations  to  satisfy 
the  requirements  of  40  CFR  part  70.  The 
MDE's  November  1,  2001  submittal 
specifically  indicates  that  Regulations 
.OlB.,  .02D..  .04C.{2).  .llC,  and  .15 
regarding  definitions  and  requirements 
related  to  part  70  Permits  are  not  being 
requested  for  approval  and 
incorporation  into  the  SIP. 

The  amendment  to  Regulation  .06, 
Volatile  Organic  Compounds  under 
COMAR  26.11.06,  General  Emission 
Standards,  Prohibitions,  and 
Restrictions  clarifies  that  the  hearing 
required  by  26.11.06.06  E(4)e  satisfies 
the  requirement  for  public  comment  or 
hearing  under  COMAR  26.11.02.09-.14. 

The  amendment  to  Regulation  .02 
Applicability,  Determining  Compliance. 
Reporting  and  General  Requirements 
under  COMAR  26.11.19.  Volatile 
Organic  Compounds  from  Specific 
Processes  clarifies  that  upon  approval  of 
a  reasonably  available  control 
technology  (RACT)  standard  for  a  major 
stationary  source  of  volatile  organic 
compounds  (VOCs)  that  does  not  have 
a  permit  to  operate,  the  MDE  will 
require  the  source  to  apply  for  a  permit 
under  COMAR  26.11.02.13  and  will 
issue  a  permit  to  operate  that  includes 
the  RACT  requirements. 

B.  The  June  1997  Amendments 

On  May  20, 1997,  the  MDE  adopted 
revisions  to  Regulations  .01,  .06,  .10, 
.11,  .12,  .14.  .16  and  .19  xmder  COMAR 
26.11.02  Permits,  Approvals,  and 
Registration.  These  amendments  were 
effective  June  16. 1997.  The  MDE's 
November  1,  2001  submittal  specifically 
states  that  the  amendments  to 
Regulations  .16  and  .19  of  COMAR 
26.11.02  are  not  being  requested  for 
approval  and  incorporation  into  the  SIP. 
The  MDE's  November  1.  2001  submittal 
also  specifically  states  that  the 
definition  of  the  term  "add  rain  source" 
found  at  COMAR  26.11.02.016(1)  is  not 
being  requested  for  SEP  approval. 
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The  amendment  to  .01.  Definitions 
clarifies  the  definition  of  the  term 
"complete  application"  at  paragraph 
.01B(13).  The  amendment  to  Regiilation 
.06.  Denial  of  Applications  for  State 
Permits  and  Approvals  corrects 
typographical  errors  and  omissions  that 
occurred  when  COMAR  26.11.02  was 
reorganized. 

The  amendments  to  Regulation  .10. 
Sources  Exempt  for  Permits  to  Construct 
and  Approvals  provide  that  the 
following  soiuces  may  construct  or 
modify  without  first  obtaining,  and 
having  in  current  effect,  a  permit  to 
construct: 

(1)  Commercial  bakery  ovens  with  a 
rated  heat  input  capacity  of  less  than  2 
MMBtu/hour; 

(2)  Breweries  with  an  annual  beer 
production  less  than  60,000  barrels; 

(3)  Municipal  solid  waste  landfills 
that  have  a  design  capacity  of  less  than 
500,000  tons  of  municipal  solid  waste 
and  that  are  not  major  sources; 

(4)  Gasoline  storage  tanks  with  a 
capacity  of  2000  gallons  or  less;  and 

(5)  Sheet-fed  letter  or  lithographic 
printers  with  a  cylinder  width  less  than 
18  inches. 

TheamendmentstoRegulation.il. 
Procedures  for  Obtaining  Permits  to 
Construct  Certain  Significant  Sources 
clarify  application  procedures  for 
sovuces  subject  to  COMAR  26.11.02. 
The  amendments  to  Regulation  .12, 
Procedures  for  Obtaining  Approvals  of 
PSD  Sources  and  NSR  Sources  and 
Permits  to  Certain  100-Ton  Sources 
clarify  those  provisions  of  COMAR 
26.11.02  that  apply  to  these  sources  and 
state  that  a  permit  to  construct  a  lead 
source  is  required  for  sources  that  will 
discharge  5  tons  per  year  or  more  of  lead 
or  lead  compounds  measiu-ed  in 
elemental  lead.  The  amendments  to 
Regulation  .14.  Procedures  for  Obtaining 
State  Permit  to  Operate  and  Permits  to 
Construct  Certain  Sources  and  Permits 
to  Construct  Control  Equipment  on 
Existing  Sources  clarify  the  applicability 
of  COMAR  26.11.02  for  any  sovuce  or 
activity  not  listed  in  Regulations  .11  A. 
or  .12. 

C.  The  September  1997  Amendments 

On  August  18.  1997.  the  MDE  adopted 
amendments  to  Regulation  .10.  Sources 
Exempt  for  Permits  to  Construct  and 
Approvals  under  COMAR  26.11.02 
Permits,  Approvals,  and  Registration. 
These  amendments  were  effective 
September  22, 1997.  The  amendments 
to  Regulation  .10,  Sources  Exempt  for 
Permits  to  Construct  and  Approvals 
lowers  the  size  of  the  stationary  internal 
combustion  engine  (ICE)  exempted  from 
permit  to  consfaiict  requirements  for 
sources  that  operate  more  than  2000 


hours/year.  The  old  version  of  the 
regulation  exempted  a  stationary  ICE  of 
less  than  1000  brake  horsepower  (HP) 
from  the  permit  to  construct 
requirements.  Under  the  revised 
regulation,  a  stationjiry  ICE  of  less  than 
500  HP  and  those  between  500  and  1000 
HP  that  operate  less  than  2,000  hours/ 
year  are  exempted  from  the  permit  to 
construct  requirements.  For  sources  that 
install  more  than  one  ICE  over  a  five- 
year  period,  the  exemptions  do  not 
apply  if  the  total  potential  to  emit 
emissions  from  the  engines  installed 
over  the  five-year  period  meets  or 
exceeds  the  major  source  threshold  as 
defined  in  COMAR  26.11.02.01.C. 

D.  The  May  4,  1998  Amendments 

On  April  9.  1998,  the  MDE  adopted 
amendments  to  Regulation  .09  Sources 
Subject  to  Permits  to  Construct  and 
Operate  under  COMAR  26.11.02, 
Permits,  Approvals,  and  Registration; 
and  to  Regulations  .02,  Applicabilify, 
Determining  Complicmce,  Reporting  and 
General  Requirements  and  Regulation 
.15 .Paint.  Resin  and  Adhesive 
Manufacturing  and  Adhesive 
Application  under  COMAR  26.11.19, 
Volatile  Organic  Compounds  from 
Specific  Processes.  These  amendments 
were  effective  May  4. 1998. 

The  amendments  to  Regulation- .09. 
Somt:es  Subject  to  Permits  to  Construct 
and  Operate  under  COMAR  26.11.02. 
Permits.  Approvals,  and  Registration 
corrects  a  mis-reference  that  occurred 
when  COMAR  26.11.02  was 
restructured.  The  amendment  clarifies 
that  obtaining  a  Prevention  of 
Significant  Deterioration  (PSD)  permit 
or  New  Source  Review  (NSR)  permit  is 
separate  from  obtaining  a  general 
construction  permit.  Obtaining  approval 
of  a  PSD  or  NSR  permit  does  not  relieve 
a  person  from  also  obtaining  all  permits 
to  construct  required  imder  COMAR 
26.11.02. 

'Although  they  were  included  in 
Maryland's  November  1.  2001  SIP 
revision  submittal,  the  MDE  had  also 
formally  submitted  the  very  same 
amendments  to  COMAR 
26. 11. 19. Volatile  Organic  Compounds 
from  Specific  Processes,  Regulations 
.02,  Applicability,  Determining 
Compliance,  Reporting  and  General 
Requirements  and  .15,  Paint,  Resin  and 
Adhesive  Manufactming  and  Adhesive 
Application,  as  separate  formal  SIP 
revision  requests.  EPA  has  afready 
approved  the  revision  to  Regulation  .02 
on  February  3,  2003  (68  FR  5228)  and 
the  revision  to  Regulation  .15  on 
October  28, 1999  (64  FR  57989). 


E.  The  March  22,  1999  Amendments 

On  March  2, 1999,  the  MDE  adopted 
amendments  to  Regulation  .10,  Sources 
Exempt  for  Permits  to  Construct  and 
Approvals  under  COMAR  26.11.02, 
Permits,  Approvals,  and  Registration. 
These  amendments  were  effective 
March  22, 1999.  The  amendments 
establish  a  de  minimus  level  for 
construction  permits  so  that  sources 
which  emit  very  small  amoiuits  of  air 
pollution  do  not  have  to  obtain  air 
quality  perriiits  to  construct.  In  addition, 
the  amendments  clarify  the  exemption 
list  of  Regulation  .10,  Sources  Exempt 
for  Permits  to  Construct  and  Approvals 
under  COMAR  26.1  1j02  to  exempt  space 
heaters  below  a  certain  size  fitim  the 
requirement  to  obtain  a  permit  to 
construct. 

The  amended  version  of  Regulation 
.IOC  exempts  space  heaters  using 
gaseous  fuels  or  No.  1  or  No.  2  fuel  oil 
with  a  heat  input  less  than  1,000,000. 
Btu  (1.06  gigajoules)  per  hour  from  first 
obtaining,  and  having  in  cxurent  effect, 
a  (>ennit  to  construct  prior  to 
construction  or  modification.  The 
amended  version  of  Regulation  .10 
includes  a  new  paragraph  .lOX.,  Other 
Installations,  which  allows  an 
installation  to  construct  or  modify  or 
cause  to  be  constructed  or  modified 
without  first  having  to  obtain,  and 
having  in  current  effect,  a  permit  to 
construct  if : 

(1)  The  installation  is  not  subject  to 
any  source-specific  State  or  Federal 
emission  standard; 

(2)  The  expected  uncontrolled 
emissions  are  less  than  1  ton  per 
calendar  year  of  each  pollutant  for 
which  there  is  a  Federal  ambient  air 
quality  standard  or  which  is  a  Class  II 
toxic  air  pollutant,  as  defined  in 
COMAR  26.11. 15.01B(5);  and 

(3)  The  emissions  contain  not  more 
than  1  poiuid  per  day  of  a  Class  I  toxic 
air  pollutant,  as  defined  in  COMAR 
26.11.15.018(4). 

m.  Final  Action 

EPA  is  approving  the  amendments  to 
COMAR  26.11.02.  Permits,  Approvals, 
and  Registration  that  were  adopted  from 
1995  thorough  1999  and  related 
amendments  under  COMAR  26.11.06, 
General  Emission  Standards, 
Prohibitions,  and  Restrictions,  and 
COMAR  26.11.19,  Volatile  Organic 
Compounds  from  Specific  Processes  as 
submitted  by  MDE  on  November  1 ,  2001 
as  formal  revisions  to  the  Maryland  SIP. 

EPA  is  publishing  this  rule  without 
prior  profMjsal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment  given  that  these  revisions 
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became  effective  in  Maryland  from  1995 
through  1999  and  do  not  substantially 
revise  the  already  SIP-approved 
provisions  of  these  regulations. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
amendments  to  COMAR  26.11.02, 
Permits,  Approvals,  and  Registration 
that  were  adopted  from  1995  through 
1999  and  related  amendments  under 
COMAR  26.11.06.  General  Emission 
Standards,  Prohibitions,  and 
Restrictions,  and  COMAR  26.11.19, 
Volatile  Organic  Compounds  from 
Specific  Processes  submitted  by  MDE  on 
November  1,  2001,  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
April  28,  2003  without  further  notice 
unless  EPA  receives  adverse  comment 
by  March  31,  2003.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 


significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically  ' 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C.     - 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  amendments  to  COMAR 
26.11.02.  Permits.  Approvals,  and 
Registration  that  were  adopted  from 
1995  thorough  1999  and  related 
amendments  under  COMAR  26.11.06, 
General  Emission  Standards, 
Prohibitions,  and  Restrictions,  and 
COMAR  26.11.19,  Volatile  Organic 
Compounds  from  Specific  Processes  as 
submitted  by  Maryland  on  November  1. 
2001  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds.       ' 

Dated:  February  4,  2003. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(182)  to  read  as 
follows: 

§  52.1 070    Identification  of  plan. 

***** 

(c)  *   *   * 

(182)  Revisions  to  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  under  COMAR  26.11.02, 
Permits,  Approvals,  and  Registration 
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that  were  adopted  from  1995  thorough 
1999  and  related  amendments  under 
COMAR  26.11.06,  General  Emission 
Standards,  Prohibitions,  and 
Restrictions,  and  COMAR  26.11.19, 
Volatile  Organic  Compoimds  from 
Specific  Processes  on  November  1,  2001 
by  the  Maryland  Department  of  the 
Environment: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  November  1,  2002  from 
the  Maryland  Department  of  the 
Environment  (MDE)  transmitting 
revisions  to  COMAR  26.11.02,  26.11.06 
and  26.11.19. 

(B)  The  following  new  provisions  of 
COMAR  26.11.02  (Permits,  Approvals 
and  Registration),  effective  May  8,  1995, 
replacing  COMAR  26.11.02.01  through 
26.11.02.16,  as  amended  effective 
through  April  26,  1993: 

(1)  COMAR  26.11.02.01A; 
26.11.02.01B(2),  (3),  (7)  through  (9),  (11) 
through  (14),  (17)  through  (21),  (23) 
through  (28),  (34)  through  (36),  (38), 
(40).  (41).  (43)  through  (45),  (47),  (48), 
(51)  through  (53),  and  (55);  and 
26.11.02.01C. 

(2)  COMAR  26.11.02.02  (except  .02D), 
.03,  .04  (except  .04C(2)),  .05  through  .10, 
.11  (except  .llC),  and  .12  through  14. 

(C)  Revision  to  COMAR 
26.11.06.06E(4)(g),  effective  May  8, 
1995. 

(D)  Revision  to  COMAR 

26.11. 19.02G(3)(b),  effective  May  8, 
1995. 

(E)  Revisions  to  COMAR 
26.11.02.01B(13).  .06B  (introductory 
paragraph)  and  .06B(5).  .100(2).  .10Q(7), 
.lOU,  .lOV,  .11A<1).  .12A(1)  and  (2), 
.14A(1);  addition  of  26.11.02.100(13) 
and  (14),  .low,  .llA(2)and  .12A(3); 
removal  of  26.11.02. 14A(2) — existing 
.14A(3)  is  renumbered  as  .14A(2). 
effective  June  16,  1997. 

(F)  Revision  to  COMAR  26.11.02.10E, 
effective  September  22, 1997. 

(G)  Revision  to  COMAR  26.11.02.09C, 
effective  May  4,  1998. 

(H)  Revisions  to  COMAR 
26.11.02.10C,  .lOV  and  .lOW;  addition 


of  COMAR  26.11.02.10X,  effective 
March  22, 1999. 

(ii)  Additional  Material. — ^Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(182}(i) 
of  this  section.  ^^H., 

§52.1113    [Reserved] 

3.  Section  52.1113  is  reserved. 
[FR  Doc.  03-4510  Filerf 2-26-03;  8:45  am) 

BILUNG  CODE  6S60-S0-I> 

£ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  269-0382a;  FRL-7451-6] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Moiave  Desert 
Air  Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Mojave  Desert  Air  Quality  Management 
District  (MDAQMD)  portion  of  the 
Califomia  State  Implementation  Plan 
(SIP).  These  revisions  concern  Oxides  of 
Nitrogen  (NOx)  emissions  fix)m  Portland 
cement  kilns.  We  are  approving  a  local 
nde  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as ' 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on  April  28, 
2003  without  further  notice,  imless  EPA 
receives  adverse  comments  by  March 
31,  2003.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 


our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Air  and  Radiation  Docket  and  - 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  B-102,  1301  Constitution 
Avenue.  NW..  (Mail  Code  6102T). 
Washington,  DC  20460. 

Califomia  Air  Resources  Board. 
Stationary  Source  Division,  RuJe 
Evaluation  Section.  1001  "I"  Street. 
Sacramento.  CA  9581,4. 

Mojave  Desert  Air  Quality  Management 
District,  14306  Park  Avenue, 
Victorville,  Califomia  92392. 

A  copy  of  the  rule  may  also  be      , 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  BhuUar,  EPA  Region  IX.  (415) 
972-3960. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  ContenU 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions?  , 

U.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  this  rule? 

B.  Does  this  rule  meet  the  evaluation 
criteria? 

C.  Public  conunent  and  final  action. 
III.  Background  Information 

A.  Why  was  this  rule  submitted? 
rv.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  mle  we  are  approving 
with  the  date  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
Califomia  Air  Resoiuces  Board  (GARB). 


Table  1 

— Submitted  Rules 

Local  agency 

Rule* 

Rule  title 

Adopted 

Submitted 

MDAQMD 

1161 

Portland  Cement  Kilns  

3/25/02 

6/18/02 

On  July  23,  2002.  this  mle  submittal 
was  foiuid  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 


review. 


B.  Are  There  Other  Versions  of  This 
Rule? 

MDAQMD  adopted  an  earlier  version 
of  this  mle  on  October  22,  2001,  and 
CARB  submitted  it  to  us  on  November 
8,  2001.  We  published  approval  of  this 


previous  version  of  Rule  llQl  into  the 
SIP  on  January  2,  2002  (67  FR  19). 

C.  What  Is  the  Purpose  6fthe  Submitted 
Rule  Revisions? 

Rule  1161  applies  to  cement 
manufacturing  operations  within  the 
Federal  ozone  fton-attainment  area 
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regulated  by  the  MDAQMD.  This  rule 
controls  emission  of  NOx  from  Portland 
cement  kilns.  On  January  2,  2002,  the 
EPA  finalized  approval  of  a  previous 
version  of  this  rule.  CARB  submitted 
comments  on  the  previous  version  of 
proposed  rule  1161  a  few  days  prior  to 
its  scheduled  adoption  in  October  2001. 
Because  delaying  adoption  could  have 
resulted  in  offset  and  highway  sanctions 
for  the  region,  MDAQMD  committed  to 
CARB  that  it  would  address  CARB's 
comments  no  later  than  May  2002. 

On  March  25,  2002,  MDAQMD 
adopted  the  amended  rule  1161.  On 
June  18,  2002,  CARB  submitted  the 
revised  version  of  rule  1161  for  approval 
into  the  SIP.  Rule  1161,  as  revised, 
addresses  CARB's  comments. 

The  TSD  has  more  information  about 
this  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  1 1 0(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(0).  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
MDAQMD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81), 
so  Rule  1161  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  enforceability 
and  RACT  requirements  consistently 
include  the  following: 

1.  Issue  Relating  to  VOC  Regulation. 
Cut  points.  Deficiencies,  and  Deviations 


(the  Blue  Book),  U.S.  EPA.  May  25. 
1988. 

2.  "Guidance  Document  for  Correcting 
VOC  Rule  Deficiencies",  U.S.  EPA 
Region  9,  August  21,  2001  (the  little 
bluebook). 

3.  State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendment  of  1990  (the  "NOx 
Supplement  to  the  General  Preamble"). 
U.S.  EPA.  57  PR  55620,  November  25, 
1992. 

4.  Nitrogen  Oxides  (NOx)  Reasonably 
Available  Control  Technology  (RACT) 
for  the  Repowering  of  Utility  Boilers. 
U.S.  EPA  Office  of  Air  Quality  Planning 
and  Standards.  March  9.  1994. 

5.  Alternative  Control  Techniques 
(ACT)  Document,  NOx  Emission  from 
Cement  Manufacturing,  U.S.  EPA, 
March  1994,  EPA  453/R-94-004. 

6.  State  Implementation  Plans  (SIPS): 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup,  and 
Shutdown,  dated  September  20. 1999. 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability.  RACT.  and  SIP 
relaxations. 

The  TSD  has  more  information  on  our 
evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 


fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  March  31.  2003.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  April  28, 
2003.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 
Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NOx  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 

Event 

March  3,  1978 

May  26.  1988  

EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR 

8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 

Novemljer  15,  1990  

and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 
amended  Act. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549.  104  Stat.  2399.  codified  at  42  U.S.C. 

May  15  1991  

7401-7671q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 


state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 


contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
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as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
.standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Unpler  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  April  28.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to . 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  31.  2003. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 . 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(300)  to  read  as 
follows: 

§52.220    Identification  ot  plan. 

***** 

(c)*   *   * 

(300)  Amended  regulations  for  the 
following  APCDs  were  submitted  on 
June  18,  2002,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Mojave  Desert  Air  Quality 
Management  District. 

(1)  Rule  1161  amended  on  March  25, 
2002. 


[FR  Doc.  03-4513  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 41/142-30953;  FRL-7450-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Miscellaneous  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP).  One  revision  removes  from  the 
SIP  the  state  ambient  air  quality 
standard  for  hydrocarbons.  The  other 
revision  removes  an  outdated  citation  of 
a  current  SIP  provision  regarding  the 
granting  of  visible  emissions  exceptions 
by  control  officers.  EPA  is  approving 
these  revisions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  April  28. 
2003  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
March  31,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  hot  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Harold  A.  Frankford, 
Office  of  Air  Programs,  Mailcode 
3AP20,  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Envirorunental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Envirorunental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington. 
DC  20460;  and  Maryland  Department  of 
the  Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland  21230. 

FOR  I^DrTHER  information  CONTACT:  . 
Harold  A.  Frankford.  (215)  814-2108,  or 
by  e-mail  at  frankford.harold@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  18,  2002  and  November 
26,  2002,  the  State  of  Maryland 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  These 
revisions  consists  of  the  removal  of 
outdated  and  redundant  provisions  from 
the  Maryland  SIP.  The  November  18, 
2002  revision  (#85-03)  removes  the 
ambient  air  quality  standard  for 
hydrocarbons.  The  November  26,  2002 
revision  (#84-06)  removes  a  provision 
from  Maryland's  regulations  governing? 
control  of  fuel  burning  equipment  and 
internal  stationary'  sources. 

n.  Summary  of  SIP  Revisions 

The  fuel  burning  equipment  provision 
being  reviewed  in  this  action  allows 
control  officers  to  grant  visible 
emissions  exceptions  for  small 
residential  units  and  small  heating 
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equipment  in  State  Air  Quality  Regions 
I,  II.  V,  and  VI,  which  comprises  the 
following  counties:  Allegany,  Calvert. 
Cecil.  Charles,  Dorchester.  Frederick. 
Garrett,  Kent,  Queen  Anne's,  Saint 
Mary's.  Somerset,  Talbot,  Washington, 
Wicomico,  and  Worcester.  Before 
December  3,  1984,  this  rule  had  been 
cited  in  the  Code  of  Maryland 
Administrative  Regulations  (COMAR)  at 
COMAR  10.18.09.05A(3)(b)  (i)  and  (ii). 
In  a  State  action  which  became  effective 
on  December  3, 1984,  Maryland 
removed  these  provisions  from  COMAR 
10. 18.09.05 A  and  merged  them  with  its 
general  visible  emissions  exceptions 
regulation,  currently  cited  in  the 
Maryland  SIP  as  COMAR  26.11.06.02B. 
In  a  letter  dated  January  9,  2003  to  EPA, 
Maryland  reiterated  that  the  intent  of 
Revision  84-06  was  to  move  the 
provisions  which  allows  control  officers 
to  grant  visible  emissions  exceptions 
from  COMAR  10.18.09.05  A(3){b)  (i)  and 
(ii)  to  COMAR  26.11.06.023(5)  (a)  and 
(b).  On  February  12.  2001(66  FR  9764), 
EPA  had  approved  the  provisions  to 
COMAR  26.11.06.028(5)  (a)  and  (b)  as 
revisions  of  the  Maryland  SIP,  but  had 
not  indicated  in  this  action  that  these 
provisions  represented  a  merger  with  an 
existing  SIP-approved  rule.  See,  40  CFR 
52.1070(c)(153)(i)(E)(l).  In  this  action. 
EPA  is  formally  removing  COMAR 
10.18.09.05A(3}{b)(i)  and  (ii)  from  the 
Maryland  SIP.  in  accordance  with  the 
intent  of  Maryland's  1984  rulemaking 
action. 

With  regard  to  the  ambient  air  quality 
standard  for  hydrocarbons.  EPA  had 
removed  this  pollutant  from  the  list  of 
national  ambient  air  quality  standards 
(NAAQS)  cited  in  40  CFR  part  50  on 
January  5.  1983  (48  FR  629).  In  response 
to  EPA's  action,  Maryland  removed  the 
state  hydrocarbons  standard  from 
COMAR  10.18.03,  effective  October  14, 
1985.  After  EPA  reviewed  the  history  of 
Maryland's  formal  SIP  actions  taken 
since  1985,  it  was  not  clear  whether 
EPA  had  received  a  formal  request  from 
Maryland  to  remove  the  State's  ambient 
hydrocarbons  standard  from  the  SIP. 
Therefore,  on  November  18,  2002, 
Maryland  submitted  a  formal  SIP 
revision  request  reafflrming  its  intent  to 
remove  this  provision  from  the  SIP. 

Given  the  history  of  the  State  and  EPA 
rulemaking  actions  associated  with 
these  two  provisions,  EPA  regards  these 
revisions  as  "housekeeping"  actions 
with  no  impact  on  Agency  policy, 
ambient  air  quality,  or  enforceability. 

ni.  Final  Action 

EPA  is  approving  the  removal  of  the 
visible  emissions  exceptions  provision 
cited  at  COMAR  10.18.09.05A(3)(b)(i) 
and  (ii).  As  explained  earlier  in  this 


action,  the  actual  provision  remains  in 
the  SIP,  but  in  a  different  location 
within  Maryland's  air  pollution  control 
regulations.  EPA  is  also  approving  the 
removal  of  Maryland's  ambient  air 
quality  standard  for  hydrocarbons  from 
the  Maryland  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  28,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  31,  2003.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  th^  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements  - 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications;  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  tl^e 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
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required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  » 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  miscellaneous  Maryland  SIP 
revisions  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Particulate  matter. 

Dated:  February  4,  2003. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  fpllows: 

Autliority:  42  U.S.C.  7401  et  seq. 

Subpart  V-^-Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(180)  to  read  as 
follows: 

§  52.1 070    Identification  of  plan. 

***** 

(c)  *  *  * 

(180)  Revisions  to  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  submitted  on  November  18, 
2002  and  November  26,  2002  by  the 
Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  18,  2002  from 
the  Maryland  Department  of  the 
Environment  transmitting  the  removal 
of  Code  of  Maryland  Administrative 
Regulation  (COMAR)  10.18.03.08— the 
State  ambient  air  quality  standard  for 
hydrocarbons. 

(B)  Removal  of  COMAR  10.18.03.08, 
effective  October  14, 1985. 


(C)  Letter  of  November  26,  2002  from 
the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 
COMAR  10.18.09.05  regarding  the 
removal  of  provisions  granting  visible 
emissions  exceptions  by  control  officers 
in  Maryland  Areas  I,  II,  V,  and  VI. 

(D)  Removal  of  COMAR 
10.18.09.05A(3)(b)(i)  and  .05A(3)(h)(ii), 
effective  December  3, 1984. 

(ii)  Additional  Material. 

(A)  Remainder  of  the  State  submittals 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(180)(i)  of  this  section. 

(B)  Letter  dated  January  9,  2003  from 
the  Maryland  Air  and  Radiation 
Management  Administration  to  the 
Environmental  Protection  Agency, 
Region  ID,  clarifying  the  reasons  for 
removing  the  provisions  of  COMAR 
10.18.09.05B(3)(i)  and  (ii). 

[PR  Doc.  03-4516  Filed  2-26-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  II  Docket  No.  VI4-249a,  FRL-7455- 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  Virgin 
Islands 

agency:  Enviroimiental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  (US) 
Virgin  Islands.  The  negative  declaration 
satisfies  EPA's  promulgated  Emission 
Guidelines  (EG)  for  existing  conunercial 
and  industrial  solid  waste  incineration 
(CISWI)  units.  In  accordance  with  the 
EG,  states  are  not  required  to  submit  a 
plan  to  implement  and  enforce  the  EG 
if  there  are  no  existing  CISWI  units  in 
the  state  and  if  it  submits  a  negative 
declaration  letter  in  place  of  the  State 
Plan. 

dates:  This  direct  final  rule  is  effective 
on  April  28,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  March  30,  2003. 

If  an  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch,  Enviroimiental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 


A  copy  of  the  Virgin  Islands  submittal 
is  available  for  inspection  at  the  Region 
2  Office  in  New  York  City.  Those 
interested  in  inspecting  the  submittal 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Demian  P.  Ellis  at 
ellis 'demian@epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor,  New  York,  New 
York  10007-1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  also  available  for  inspection  at  the 
following  locations: 

Virgin  Islands  Department  of  Plannii^ 
and  Natural  Resources,  Division  of 
Environmental  Protection,  Cyril  E.  King 
Airport,  Terminal  Building,  2nd  Floor, 
St.  Thomas,  USVI,  00802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demian  P.  Ellis,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  Telephone,  (212) 
637-4249. 

SUPf>LEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  SUPPLEMENTARY 
INFORMATION  section: 

Table  of  Contents 

A.  What  action  is  EPA  taking  today? 

B.  Why  is  EPA  approving  the  Virgin  Islands' 

negative  declaration? 

C.  What  if  an  existing  CISWI  unit  is 

discovered  in  the  Virgin  Islands  aftw 
today's  action  becomes  effective? 

D.  What  is  the  background  for  Emission 

Guidelines  and  State  Plans? 

E.  Where  can  you  find  the  EG  requirements 

for  CISWI  units? 

F.  Who  must  comply  with  the  EG 

requirements? 

G.  What  are  EPA's  conclusions? 

H.  Statutory  and  Executive  Order  Reviews 

A.  What  Action  Is  EPA  Taking  Today? 

The  Environmental  Protection  Agency 
(EPA)  is  approving  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands  (Virgin  Islands)  dated  October 
25,  2002.  This  negative  declaration  finds 
that  there  are  no  existing  commercial 
and  industrial  solid  waste  incineration 
(CISWI)  units  throughout  the  Territory 
of  the  Virgin  Islands.  The  negative 
declaration  satisfies  the  federal 
Emission  Guidelines  (EG)  requirements 
of  EPA's  promulgated  regulation 
entitled  "Emission  Guidelines  for 
Existing  Commercial  and  Industrial 
Solid  Waste  Incineration  Units"  (65  FR 
75338,  December  1,  2000).  The  negative 
declaration  officially  certifies  to  EPA 
that,  to  the  best  of  the  Virgin  Islands' 
knowledge,  there  are  no  CISWI  units  in 
operation  within  the  Territory.  , 
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B.  Why  Is  EPA  Approving  the  Virgin 
Islands'  Negative  Declaration? 

EPA  has  evaluated  the  negative 
declaration  submitted  by  the  Virgin 
Islands  for  consistency  with  the  Clean 
Air  Act  (Act),  EPA  guidelines  and 
policy.  EPA  has  determined  that  the 
Virgin  Islands'  negative  declaration 
meets  all  applicable  requirements  and. 
therefore,  EPA  is  approving  the  Virgin 
Islands'  certification  that  there  are  no 
existing  CISWI  units  in  operation 
throughout  the  Territory.  The  Virgin 
Islands  has  certified  in  its  negative 
declaration  that  there  are  no  CISWI 
units  that  meet  the  EG  criteria  based  on 
file  review,  inspections,  and  a  territory- 
wide  search. 

EPA's  approval  of  the  Virgin  Islands' 
negative  declaration  is  based  on  the 
following: 

(1)  The  Virgin  Islands  has  met  the 
requirements  of  §  60.23(b)  in  Title  40. 
part  60,  subpart  B  of  the  Code  of  Federal 
Regulations  (40  CFR  part  60)  for 
submittal  of  a  letter  of  negative 
declaration  that  certifies  there  are  no 
existing  facilities  within  the  Territory. 
Such  certification  exempts  the  Virgin 
Islands  from  the  requirements  to  submit 
a  plan. 

(2)  EPA's  own  source  inventory  files 
indicate  there  are  no  existing  CISWI 
units  operating  within  the  Territory  of 
the  Virgin  Islands. 

C.  What  if  an  ExisHng  CISWI  Unit  Is 
Discovered  in  the  Virgin  Islands  After 
Today's  Action  Becomes  Effective? 

Section  60.2530  of  40  CFR  part  60. 
subpart  DDDD  (65  FR  75364,  December 
1.  2000)  requires  that  if.  after  the 
effective  date  of  today's  action,  an 
existing  CISWI  unit  is  found  within  the 
Virgin  Islands,  the  Federal  Plan 
implementing  the  EG  would 
automatically  apply  to  that  CISWI  unit 
until  a  State  Plan  is  approved  by  EPA. 

The  Federal  Plan  was  proposed  on 
November  25.  2002  (67  FR  70640)  and 
is  expected  to  be  promulgated  in  the 
near  future.  The  Federal  Plan  will  apply 
to  CISWI  units  in  states, 
commonwealths,  and  territories  (1) 
where  the  EPA  inventory  identifies 
CISWI  units  and  a  plan  is  required  and 
has  not  been  submitted  and  approved  by 
EPA  and  (2)  where  the  EPA  inventory 
did  not  identify  any  CISWI  unit  and  a 
negative  declairation  has  been  received 
and  approved  by  EPA  (such  as  the 
Virgin  Islands)  and  a  CISWI  unit  is 
subsequently  identified  in  the  State  or 
territory.  If  and  when  a  State  Plan,  or  in 
this  case  a  Territorial  Plan,  for  CISWI 
units  is  submitted  and  approved,  the 
Federal  Plan  would  no  longer  apply. 


D.  What  Is  the  Background  for  Emission 
Guidelines  and  State  Plans? 

Section  111(d)  of  the  Act  requires  that 
pollutants  controlled  under  New  Source 
Performance  Standards  (NSPS)  must 
also  be  controlled  at  existing  sources  in 
the  same  source  category.  Onc'e  an  NSPS 
is  issued,  EPA  then  publishes  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 
facilities.  States  with  designated 
facilities  must  then  develop  State  Plans 
to  adopt  the  EG  into  their  body  of 
regulations. 

Under  section  129  of  the  Act,  the  EG 
is  not  federally  enforceable.  Section 
129(b)(2)  of  the  Act  requires  states  to 
submit  State  Plans  to  EPA  for  approval. 
State  Plans  must  be  at  least  as  protective 
as  the  EG,  and  they  become  Federally 
enforceable  upon  EPA  approval.  The 
procedures  for  adopting  and  submitting 
State  Plans,  as  well  as  state 
requirements  for  a  negative  declaration, 
are  in  40  CFR  part  60.  subpart  B. 

EPA  originally  issued  the  subpart  B 
provisions  on  November  17.  1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules  (60  FR  65414). 

E.  Where  Can  You  Find  the  EG 
Requirements  for  CISWI  Units? 

On  December  1 .  2000.  under  sections  ■ 
111  and  129  of  the  Act.  EPA  issued  the 
NSPS  applicable  to  new  CISWI  units 
and  the  EG  applicable  to  existing  CISWI 
units.  The  NSPS  and  EG  are  codified  at 
40  CFR  part  60.  subparts  CCCC  (65  FR 
75350  December  1.  2000)  and  DDDD  (65 
FR  75362  December  1.  2000), 
respectively. 

F.  Who  Must  Comply  With  the  EG 
Requirements? 

If  you  own  or  operate  a  combustion 
device  that  combusts  commercial  and 
industrial  waste  and  you  (1)  began  the 
construction  of  your  CISWI  unit  on  or 
before  November  30, 1999  or  (2)  began 
reconstruction  or  modification  of  your 
CISWI  unit  prior  to  June  1.  2001.  you 
must  comply  with  these  requirements. 
See  §  60.2555  of  40  CFR  part  60.  subpart 
DDDD  for  a  list  of  CISWI  units  exempt 
from  the  Federal  requirements. 

G.  What  Are  EPA's  Conclusions? 

EPA  has  determined  that  the  Virgin 
Islands'  negative  declaration  meets  all 
federal  requirements  and,  therefore, 
EPA  is  approving  the  Virgin  Islands' 
certification  that  no  applicable  CISWI 


units  are  in  operation  within  the 
Territory  of  the  U.S.  Virgin  Islands.  If 
any  existing  CISWI  units  are  discovered 
in  the  future,  the  Federal  Plan 
implementing  the  EG  would 
automatically  apply  to  that  CISWI  unit 
until  the  State  Plants  approved  by  EPA. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  Territory's 
submittal  should, adverse  comments  be 
filed.  This  rule  will  be  effective  April 
28,  2003  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  March  31,  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

H.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866 

The  Office,  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

Executive  Order  13045 

Executive  Order  13045  entitled, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 
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Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu% 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  smd 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliemce 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  njle  may 
have  federalism  implications.  The  only 
reason  why  this  rule  may  have 
federalism  implications  is  if  in  the 
future  a  CISWI  unit  is  foimd  within  the 
Territory  of  the  U.S.  Virgin  Islands  the 
imit  will  become  subject  to  the  Federal 
Plan  imtil  a  State  Plan  is  approved  by 
EPA.  However,  it  will  not  impose 
substantial  direct  compliance  costs  on 
state  or  local  governments,  nor  will  it 
preempt  state  law.  Thus,  the 
requirements  of  sections  6(b)  and  6(c)  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 


the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 
This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant  > 
impact  on  a  substantial  number  of  small 
entities  because  as  a  negative 
declaration  it  is  not  subject  to  the  CISWI 
EG  requirements.  Therefore,  because  the 
Federal  approval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities. 

Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  commonwealth, 
territorial,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  imder  State  or 
local  law,  and  imposes  no  new 


requirements.  Accordingly,  no 
additional  costs  to  State, 
commonwealth,  territorial,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  April  28,  2003 
imless  EPA  receives  material  adverse 
written  conunents  by  March  31,  2003. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  62 

Environmental  protection.  Air . 
pollution  control,  Commercial  and 
industrial  solid  waste  incineration 
units,  Intergovernmental  relations.  Lead, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  11,  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 

Part  62.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  CCC— Virgin  Islands 

2.  Part  62  is  amended  by  adding  new 
§62.13356  and  an  undesignated  heading 
to  subpart  CCC  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  Constructed  on  or 
Before  November  30, 1999  or 
Reconstructed  or  Modified  prior  to  June 
1,2001. 


§  62.1 3356    Identification  of  plan — negative 
declaration. 

Letter  from  the  Virgin  Islands 
Department  of  Planning  and  Natural 
Resources,  submitted  October  25,  2002, 
certifying  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  in  the  Territory  of  the 
United  States  Virgin  Islands  subject  to 
part  60,  subpart  DDDD  of  this  chapter. 

[FR  Doc.  03-4518  Filed  2-26-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  63 
[Docket  No.  PRM-63-1] 

State  of  Nevada;  Denial  of  a  Petition 
for  Rulemalcing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking:  denial. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  State  of 
Nevada.  The  petitioner  requests  that  the 
NRC  amend  its  regulations  governing  , 
the  disposal  of  high-level  radioactive 
waste  in  a  proposed  geologic  repository 
at  Yucca  Mountain,  Nevada.  The 
petitioner  believes  that  the  present 
regulations  are  deficient  because,  in 
petitioner's  view,  they  do  not  provide 
the  regulatory  framework  to  ensure  that 
the  repository  isolates  high-level 
radioactive  waste  over  the  long  term 
primarily  by  geologic  means  and  they 
do  not  demand  that  the  applicant 
provide  an  "affirmative  safety  case"  for 
the  repository.  These  deficiencies,  in 
petitioner's  view,  indicate  that  the 
regulations  are  not  in  full  compliance 
with  the  Nuclear  Waste  Policy  Act  of 
1982,  as  amended  (NWPA),  and/or  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA).  The  NRC  is  denying  the  petition 
because:  petitioner's  assertion  that  Part 
63  is  not  in  full  compliance  with  NWPA 
or  AEA  is  without  substance;  the 
petition  does  not  appear  to  present 
significant  new  factual  information  or 
policy  recommendations  that  the 
Conmiission  did  not  consider  in  the 
rulemaking  which  established  Part  63, 
and  it  would  be  an  unwise  expenditure 
of  resources  to  reconsider  issues 
resolved  in  that  rulemaking. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking  and  the  NRC's  letter  to  the 
petitioner  are  available  on  NRC's 
rulemaking  Web  site  at  http:// 
ruleforum.llnl.gov.  For  information 
about  the  interactive  rulemaking  Web 


site,  contact  Carol  Gallagher  (301)  415- 
5905  or  Toll  Free:  1-800-368-5642;  e- 
mail:  cag@nrc.gov.  The  documents  may 
also  be  examined  at  the  NRC  Public 
Document  Room  (PDR),  Room  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
The  NRC  maintains  an  Agencywide 
Document  Access  and  Management 
Systemj(ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS,  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  or 
301-415-4737;  or  by  e-mail  to: 
pdT@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7285  or  Toll  Free:  1-800- 
368-5642,  e-mail:  tjm3@nrc.gov;  or 
Clark  Pricbard,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6203  or  Toll  Free:  1-800- 
368-5642,  e-mail:  cwp@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  July  12,  2002,  the  State  of  Nevada 
submitted  a.  "Petition  to  Institute 
Rulemaking:  Part  63"  (petition)  which 
was  docketed  as  a  petition  for 
rulemaking  imder  10  CFR  2.802  of  the 
Commission's  regulations  (PRM-63-1). 
The  petition  requests  amendments  to  10 
CFR  Part  63,  NRC's  regulations 
governing  the  disposal  of  high-level 
radioactive  waste  (HLW)  in  a  proposed 
geologic  repository  at  Yucca  Mountain, 
I^vada  (YM).  Petitioner  believes  that  its 
proposed  amendments  are  needed  to 
bring  Part  63  into  full  compliance  with 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended,  42  U.S.C.  10101  et  seq. 
(NWPA),  and  to  ensure  that  the  Part  63 
regulations,  if  met  by  the  Department  of 
Energy  (DOE  or  Applicant),  will  provide 
reasonable  assurance  of  the  safety  of  the 
repository.  Petition  at  3. 

Specifically,  the  petition  requests 
amendments  to  Part  63  as  discussed 
below. 


1.  Section  63.15    Site  Chamcterization 

At  present,  §  63.15(a)  provides: 

(a)  DOE  shall  conduct  a  program  of  site 
characterization  with  respect  to  the  Yucca 
Mountain  site  before  it  submits  an 
application  for  a  license  to  be  issued  under 
this  part. 

Petitioner  requests  that  the  following  . 
two  sentences  be  added: 

DOE's  site  characterization  shall  include 
criteria,  developed  pursuant  to  section  112(a) 
of  the  NWPA,  to  be  used  to  determine  the 
suitability  of  the  Yucca  Mountain  site  for  the 
location  of  a  geologic  repository.  Such 
criteria  shall  ensure  that  the  geologic  setting 
of  the  Yucca  Mountain  site  is  the  primary 
beurier  against  the  release  of  radionuclides  to 
the  biosphere  from  the  multi-twrrier 
repository  system. 

Petition  at  40. 

2.  Section  63.21  Content  of  Application 

Petitioner  requests  that  the  first 
sentence  of  paragraph  (a)  be  modified, 
and  new  paragraphs  (c)  and  (d)  be 
added,  as  follows: 

(a)  An  application  consists  of  general 
information,  a  Safety  Analysis  Report, 
documentation  propounding  an  affirmative 
safety  case  for  the  Yucca  Mountain 
repository,  and  documentation  that  the  site 
does  not  have  any  material  disqualifying 
conditions.  *   *   * 
*         *         *         *         • 

(c)  The  affirmative  safety  case  must 
include: 

(1)  A  realistic  assessment  of  system 
evolution  and  radionuclide  migration, 
drawing  on  natural  and  historical  analogs. 

(2)  Documentation  evidencing  an  overall 
understanding  by  the  applicant  of  the  Key 
safety-relevant  factors  in  the  repository 
system,  communicated  in  a  manner  that  aids 
in  public  understanding. 

(3)  Disaggregated  dose  projections  with 
documentation  of  which  particular  factors  or 
sub-scenarios  can  lead  to  large  potential 
doses.-  explaining  as  well  the  likelihood  of 
occurrence  of  such  scenarios. 

(4)  Use  of  multiple  performance  measures 
showing,  at  a  minimum,  the  effects  of  each 
isolation  barrier  and  the  spatial  and  temporal 
distribution  of  radionuclides  within  each 
component  of  the  repository  system. 

(5)  A  simplified  interpretative  or  insight 
tnodel  containing  only  the  key  processes 
affecting  safety,  for  use  by  the  Commission 
and  the  public  to  assess  the  safety  of  the 
repository. 

(6)  Documentation  of  the  major 
conservatisms  and  optimisms  in  the  total 
system  performance  analysis,  and 
quantification  of  their  impacts  with  respect 
to  realistic  post-closure  assumptions. 

(7)  Documentation  of  extreme  conditions 
which  might  give  rise  to  doses  above 
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prescribed  regulatory  criteria,  and  a 
description  of  the  factors  that  make  these 
situations  unlikely- 

(8)  A  description  and  prioritization  of  the 
isolation  features  that  are  considered 
important  to  keep  releases  and  doses  within 
regulatory  limits  and  as  low  as  is  reasonably 
achievable. 

(9)  Documentation  of  where  the  major 
uncertainties  lie  in  the  total  system 
performance  assessment  and  how  the 
applicant  will  mitigate  such  uncertainties. 

(10)  Documentation  of  a  sensitivity  case 
where  engineered  barriers  are  rendered 
ineffective,  individually  and  collectively. 

(11)  Presentation  of  the  key  features  and 
results  for  each  material  subscenario  in  the 
repository  system. 

(12)  A  comparison  of  and  rebuttal  to  results 
of  any  .scientific  peer  review  of  the 
applicant's  total  system  performance 
assessment  and/or  its  underlying  science 
performed  by  the  Nuclear  Waste  Technical 

■Review  Board,  the  International  Atomic 
Energy  Agency,  or  other  peer  reviewer 
designated  by  the  applicant  or  the 
Commission. 

(d)  Potentially  disqualifying  conditions. 
The  following  conditions  are  to  be 
considered  adverse  and  potentially 
disqualifying  if  they  are  characteristic  of  the 
post-closure  controlled  area  at  Yucca 
Mountain  or  may  materially  affect  isolation 
within  the  controlled  area.  The  application 
shall  demonstrate  that  these  disqualifying 
conditions  do  not  exist  or,  if  they  do  exist, 
that  they  are  not  materially  adverse  to  the 
long-term  safety  of  the  repository. 

(1)  Potential  for  flooding  of  the 
underground  facility. 

(2)  Potential  for  natural  phenomena  such 
as  subsidence  or  volcanic  activity  of  such  a 
magnitude  that  large-scale  surface  water 
impoundments  could  be  created  that  could 
change  the  regional  groundwater  flow  system 
and  thereby  adversely  affect  the  performance 
of  the  repository. 

(3)  Structural  deformation,  such  as  uplift, 
subsidence,  folding,  or  faulting  that  may 
adversely  affect  the  regional  groundwater 
flow  system. 

(4)  Potential  for  changes  in  hydrogeologic 
conditions  that  would  affect  the  migration  of 
radionuclides  to  the  accessible  environment, 
such  as  changes  in  hydraulic  gradient, 
average  interstitial  velocity,  storage 
coefficient,  hydraulic  conductivity,  natural 
recharge,  potentiometric  levels,  and 
discharge  points. 

(5)  Potential  for  changes  in  hydrologic 
conditions  resulting  from  reasonably 
foreseeable  climatic  changes. 

(6)  Groundwater  conditions  in  the  host 
rock,  including  chemical  composition,  high 
ionic  strength  or  ranges  of  Eh-pH,  that  could 
increase  the  solubility  or  chemical  reactivity 
of  the  engineered  barrier  system. 

(7)  Ceochemical  processes  that  would 
reduce  sorption  of  radionuclides,  result  in 
degradation  of  the  rock  strength,  or  adversely 
affect  the  performance  of  the  engineered 
barrier  system. 

(8)  Groundwater  conditions  in  the  host 
rock  that  are  not  reducing. 

(9)  Evidence  of  dissolutioning  such  as 
breccia  pipes,  dissolution  cavities,  or  brine 
pockets. 


(10)  Structural  deformation  such  as  uplift, 
subsidence,  folding,  and  faulting  during  the 
Quaternary  Period. 

(11)  Earthquakes  that  have  occurred 
historically  that  if  they  were  to.be  repeated 
could  affect  the  site  significantly. 

(12)  Indications,  based  on  correlations  of 
earthquakes  with  tectonic  processes  and 
features,  that  either  the  frequency  of 
occurrence  or  magnitude  of  earthquakes  may 
increase. 

.  (13)  More  frequent  occurrence  of 
earthquakes  or  earthquakes  of  higher 
magnitude  than  is  typical  of  the  area  in 
which  the  geologic  setting  is  located. 

(14)  Evidence  of  igneous  activity  since  the 
start  of  the  Quaternary  Period. 

(15)  Evidence  of  extreme  erosion  during 
the  Quaternary  Period. 

(16)  The  presence  of  naturally  occurring 
materials,  whether  identified  or 
undiscovered,  within  the  site,  in  such  form 
that: 

(i)  Economic  extraction  is  currently 
feasible  or  potentially  feasible  during  the 
foreseeable  future:  or 

(ii)  Such  materials  have  greater  gross  value 
or  net  value  than  the  average  for  other  areas 
or  similar  size  that  are  representative  of  and 
located  within  the  geologic  setting. 

(17)  Rock  or  groundwater  conditions  that 
would  require  complex  engineering  measures 
in  the  design  and  construction  of  the 
underground  facility  or  in  the  sealing  of 
boreholes  and  shafts. 

(18)  Geomechanical  properties  that  do  not 
permit  design  of  underground  opening  that 
will  remain  stable  through  permanent 
closure. 

(19)  Potential  for  the  water  table  to  rise 
sufficiently  so  as  to  cause  saturation  of  an 
underground  facility  located  in  the 
unsaturated  zone. 

(20)  Potential  for  existing  or  future  perched 
water  bodies  that  may  saturate  portions  of  the 
underground  facility  er  provide  a  faster  How 
path  from  an  underground  facility  located  in 
the  unsaturated  zone  to  the  accessible 
environment. 

(21)  Potential  for  the  movement  of     " 
radionuclides  in  a  gaseous  state  through  air- 
filled  pore  spaces  of  an  unsaturated  geologic 
medium  to  the  accessible  environment. 

Petition  at  40-43. 

3.  Section  63.113    Performance 
Objectives  for  the  Geologic  Repository 
After  Permanent  Closure 

Petitioner  requests  that  new 
paragraphs  (e)  and  (f)  be  added  to  this 
section,  as  follows: 

(e)  Geologic  Setting.  The  geologic  setting  * 
for  the  Yucca  Mountain  repository  shall 
evidence  a  pre-waste-emplacement 
groundwater  travel  time  along  the  fastest 
path  of  likely  radionuclide  travel  from  the 
disturbed  zone  to  the  accessible  environment 
of  at  least  1,000  years. 

(f)  Peak  Dose.  The  geologic  setting  for  the 
Yucca  Mountain  repository  shall  evidence 
sufficient  geologic  suitability  to  provide 
reasonable  assurance  that  peak  radiation 
doses  to  the  accessible  environment  will  not 
occur  subsequent  to  the  regulatory 
monitoring  period  established  by  the 


Environmental  Protection  Agency  in  40  CFR 
Part  197. 

Petition  at  43. 

4 .  Section  63.115    Requirements  for 
Multiple  Barriers 

Petitioner  requests  that  a  new 
paragraph  (d)  be  added  to  this  section, 
as  follows: 

(d)  The  natural  features  of  the  geologic 
setting  shall  constitute  the  primary  barrier  for 
assuring  the  long-term  isolation  of  high-level 
radioactive  waste  and  spent  nuclear  fuel  at 
the  proposed  geologic  repository  at  Yucca 
Mountain. 

Petition  at  44. 

5.  Section  63.311    Individual  Protection 
Standard  After  Permanent  Closure 

Petitioner  requests  that  the  words  "a 
reasonable  expectation"  in  this  section 
be  replaced  with  the  words  "reasonable 
assurance"  so  that  it  reads  as  follows: 

DOE  must  demonstrate,  using  performance 
assessment,  that  there  is  reasonable 
assurance  that,  for  10,000  years  following 
disposal,  the  reasonably  maximally  exposed 
individual  receives  no  more  than  an  annual 
dose  of  0.15  mSv  (15  mrem)  from  releases 
from  the  undisturbed  Yucca  Mountain 
disposal  system.  DOE's  analysis  must  include 
all  potential  pathways  of  radionuclide 
transport  and  exposure. 

In  addition,  petitioner  requests  that 
§  63.304,  providing  a  definition  of 
"reasonable  expectation,"  be  deleted  in 
its  entirety. 

Supporting  Information 

Petitioner  believes  that  the  present 
Part  63  rule  is  "materially  deficient"  for 
two  reasons:  (1)  it  "does  not  now 
provide  the  regulatory  framework  to 
assiue  that  the  repository  isolates  [HLW] 
over  the  long  term  primarily  by  geologic 
means;"  and  (2)  it  "does  not  demand  of 
the  applicant  that  it  provide  an 
affirmative  safety  case  for  the 
repository."  Petition  at  4.  Lacking  these 
two  "fundamental  prerequisites,"  Part 
63,  in  petitioner's  view,  "fails  to  assure 
the  long-term  safety  of  the  repository  or 
its  compliance  with  the  statutory 
requirements  of  the  NWPA."  Id. 
Petitioner  identifies  five  basic  elements 
to  be  added  to  Part  63:  (1)  Provisions 
ensuring  that  geologic  isolation  is  the 
primary  barrier  against  the  release  of 
radiological  contamination  to  the 
environment,  (2)  provisions  requiring 
the  submission  of  an  affirmative  safety 
case,  (3)  provisions  requiring  the 
verification  of  the  lack  of  materially 
adverse  or  potentially  disqualifying 
conditions  for  Yucca  Mountain 
following  closure  of  the  repository,  and 
(4)  provisions  relating  to  the  provision 
of  "reasonable  assurance"  of  the  safety 
of  the  repository.  Petition  at  39. 
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The  Primacy  of  Geologic  Criteria  for 
HLW  Isolation 

Petitioner  asserts  that  10  CFR  Part  63 
must  be  revised  such  that  it  assiues  that 
the  repository  will  isolate  HLW 
primarily  by  geologic  means  both  as  a 
matter  of  law  and  as  a  matter  of  sound 
science.  To  support  its  "law"  position, 
petitioner  argues  that  the  plain  language 
of  sections  112(a)  and  113(b)(1)  of 
NWPA,  together  with  the  legislative 
history  of  these  sections,  requires  that 
geologic  isolation  be  the  primary  form  of 
containment  for  waste  at  the  YM 
repository.  Petition  at  11-18.  Section 
112(a)  requires  DOE  to  issue  guidelines 
for  the  recommendation  of  sites  for 
repositories  which,  inter  alia,  must 
"specify  detailed  geologic 
considerations  that  shall  be  primary 
criteria  for  the  selection  of  sites  in 
various  geologic  media"  and  which 
"shall  specify  factors  that  qualify  or 
disqualify  any  site  from  development  as 
a  repository,  including  factors 
pertaining  to  *   *  *  hydrology, 
geophysics  [and]  seismic  activity 
*   *   *"  Petitioner  claims  that  this 
section  obligates  the  NRC  to  set  the 
same  requirements  for  the  YM 
repository.  Petition  at  11 — 12. 

To  support  its  "sound  science" 
position,  petitioner  provides  a  detailed 
history  of  scientific  studies  that 
petitioner  says  underlie  "the 
requirement  of  Section  112(a)  of  the 
NWPA  that  any  repository  in  this  nation 
must  isolate  radioactive  waste  primarily 
by  geologic  means."  Petition  at  6;  see 
Petition  at  6-11.  Petitioner  also  points 
to  the  Affidavit  of  Dr.  John  W.  Bartlett, 
a  former  Director  of  DOE's  HLW 
program  at  YM.  Petition,  Attachment  1. 
Dr.  Bartlett  questions  DOE's  finding  that 
YM  is  a  site  suitable  for  a  repository.  He 
does  not  comment  on  NRC's  regulations 
except  to  observe  the  different  functions 
of  the  two  agencies  in  Congress'  scheme 
for  a  repository:  "Congress  made  it  clear 
that  DOE  was  to  determine  the 
suitability  of  the  site,  while  the  NRC  was 
to  determine  the  licenseability  of  the 
repository  system  (i.e.,  the  site  plus  its 
engineered  features)."  Id.  at  9  (emphasis 
in  original). 

Petitioner  states  that,  initially,  NRC, 
DOE  and  EPA  each  published  rules 
which  "individually  and  collectively 
conformed  generally  to  the  requirements 
of  NWPA  Section  112,"  i.e.,  10  CFR  Part 
60.  10  CFR  Part  960  and  40  CFR  Part 
191,  respectively.  Petition  at  18. 
Petitioner  notes  that,  with  respect  to 
Part  60.  the  Commission  decided  to  set 
subsystem  performance  requirements 
that  serve  the  function  of  qualifying  and 
disqualifying  criteria  for  site  variables, 
such  as  groundwater  travel  time. 


radionuclide  travel  times  and  margin  of 
safety  (assuming  failiu-e  of  the 
engineered  barriers)  but  that  the 
Commission  "abandoned"  these 
requirements  in  Part  63.  Petition  at  21- 
22.  Petitioner  believes  that  this 
abandonment  not  only  violates  NWPA 
but  also  violates  "NRC's  legal  obligation 
[under  section  161b.  of  the  Atomic 
Energy  Act)  to  apply  these  basic 
scientific  prerequisites  in  providing  for 
reasonable  assurance  of  the  safety  of  the 
repository*   *   *."Id. 

The  Need  for  an  Affirmative  Safety  Case 

Petitioner  also  contends  that  10  CFR 
Part  63  must  be  revised  so  that  it 
requires  DOE.  as  the  applicant  for  a 
license,  to  present  "an  affirmative  safety 
case"  for  the  repository.  Petitioner 
admits  that  "[ajs  written.  Part  63 
arguably  provides  the  regulatory 
framework  to  establish  whether  the 
Yucca  Mountain  repository  will  satisfy 
the  radiological  release  criteria  set  by 
[EPA]."  Petition  at  4.  but  believes  that 
this  is  insufficient  to  demonstrate  that 
the  repository  is  safe.  According  to 
petitioner,  to  demonstrate  that  the 
repository  is  safe.  NRC  must  require 
demonstration  of  an  understanding  of 
repository  performance,  including  that 
the  geologic  setting  of  the  repository 
will,  in  fact,  protect  the  public  from  the 
danger  of  radioactive  releases  whenever 
such  releases  might  occur.  Petition  at 
33-34.  At  present,  petitioner  asserts,  the 
repository  will  become  most  dangerous 
to  humans  and  the  environment  after 
the  10,000  year  regulatory  time  period, 
a  "blatantly  unsafe  condition"  which, 
should  prevent  the  licensing  of  the 
repository.  Petition  at  33:  see 
Attachment  2.  Petitioner  supports  its 
view  that  an  affirmative  safety  case  is 
needed  by  incorporating  criticisms  of 
DOE's  Total'  System  Performance 
Assessment  for  the  site  recommendation 
process  (TSPA-SR)  made  in  a  report  by 
an  international  peer  review.  An 
International  Peer  Review  of  the  Yucca 
Mountain  Project  TSPA-SR.  March  2002 
[Peer  Review).^  Petition  at  34-38. 
Petitioner  also  cites  criticisms  of  DOE's 
scientific  work  in  preparation  for  a  site 
recommendation  made  by  the  Nuclear 
Waste  Technical  Review  Board  and 
NRC's  Advisory  Committee  on  Nuclear 
Waste.  Petition,  Attachment  3.  ■ 

Reasons  for  Denial 

NRC  is  denying  the  petition  because: 


'  DOE  issued  its  TSPA-SR  in  December  2000. 
DOE  subsequently  requested  a  peer  review  which 
was  carried  out  by  a  review  team  selected  by  the 
Nuclear  Energy  Agency  of  the  Organization  for 
Economic  Co-Operation  and  Development  and  the 
International  Atomic  Energy  Agency. 


(1)  Petitioner's  assertion  that  10  CFR 
part  63  is  not  in  full  compliance  with 
NWPA  or  AEA  is  without  substance. 

(2)  The  Commission  promulgated  10 
CFR  part  63  little  over  a  year  ago  after 
an  extensive  rulemaking  process  that 
provided  an  enhanced  level  of 
stakeholder  participation.  The  petition 
does  not  appear  to  present  any 
significant  new  factual  information  or 
policy  recommendations  that  the 
Commission  has  not  already  considered 
and  it  would  be  an  unwise  expenditure 
of  resources  to  reconsider  issues  already 
resolved  in  the  part  63  rulemciking. 

1.  10  CFR  part  63  Is  in  Full  Compliance 
With  Statutory  Requirements 

Petitioner  asserts  that  current  part  63 
regulations  are  not  in  full  compliance 
with  NWPA.  Petition  ?t  3.  This  is 
because,  in  petitioner's  view,  the 
current  rule  does  not  "provide  the 
regulatory  fi-amework  to  assure  that  the 
repository  isolates  high-level  radioactive 
waste  over  th'e  long  term  primarily  by 
geologic  means."  Petition  at  4. 
Petitioner  further  asserts  that  the  rule  is 
deficient,  under  section  161b.  of  the 
Atomic  Enei^  Act  of  1954,  as  amended 
(AEA).  42  U.S.C.  2201(b).  because  the 
rule  does  not  require  the  applicant  to 
provide  "an  affirmative  safety  case"  for 
the  repository.  Petition  at  4,  22. 
Petitioner  misreads  the  Commission's 
duty  under  both  of  these  statutes.  As 
explained  below,  the  Commission  finds 
no  legal  infirmity  in  the  current  Part  63 
regulations  and  thus  there  is  no  reason 
to  amend  Part  63  to  cure  any  supposed 
lack  of  conformity  with  NWPA  or  AEA. 

a.  10  CFR  Part  63  Is  in  Cccord  With 
NWPA  Requirements 

Congress  first  spelled  out  directions 
for  rulemakings  to  be  undertaken  to  set 
requirements  for  a  repository  in  section 
121  of  NWPA  as  enacted  in  1982,  42 
U.S.C.  ,10141.  The  Environmental 
Protection  Agency  (EPA)  was  to 
"promulgate  generally  applicable 
standards  for  protection  of  the  general 
environment  from  offsite  releases  from 
radioactive  material  in  repositories" 
(sec.  121(a)),  and  NRC,  "pursuant  to 
authority  under  other  provisions  of 
law,"  was  "by  rule,  [t*l  promulgate 
technical  requirements  and  criteria  that 
it  will  apply  *  *  -  *  in  appro\ing  or 
disapproving  *  *   *  applications  for 
authorization  to  construct  repositories 
(and)  applications  for  licenses  to  receive 
and  possess  spent  nuclear  fuel  and 
IHLW]  in  such  repositories  *   *   *"  (sec. 
121(b)(1)(A)}.  Congress  placed  only 
three  restrictions  on  the  substance  of  the 
regulations  NRC  was  to  promulgate: 

(1)  NRC's  criteria  "shall  provide  for 
the  use  of  a  system  of  multiple  barriers 
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in  the  design  of  the  repository"  (sec.. 
121(b)(1)(B)): 

(2)  NRC's  criteria  "shall  include  such 
restrictions  on  the  retrievability  of  the 
solidified  [HLW|  and  spent  fuel 
emplaced  in  the  repository  as  the 
Commission  deems  appropriate"  (sec. 
121(b)(1)(B));  and 

(3)  NRC's  criteria  "shall  not  be 
inconsistent  with  any  comparable 
standards  promulgated  by  the 
Administrator  under  subsection  (a)" 
(sec.  121(b)(1)(C)). 

The  first  of  these  restrictions  shows 
that  although  Congress  did  require  NRC 
to  provide  for  "multiple  barriers"  for 
waste  isolation;  it  did  not  specify  that 
geologic  barriers  must  be  primary  or 
qualify  the  "multiple  barriers" 
requirement  in  any  other  way. 

Congress  amended  NWPA  in  1987  to 
focus  the  national  waste  program 
exclusively  on  the  characterization  of 
^e  YM  site  as  a  potential  geologic 
repository,  but  did  not  alter  section  121 
or  otherwise  place  a  requirement  on 
NRC  to  make  geologic  barriers  the 
primary  means  of  waste  isolation  in  its 
rules.  Pub.  L.  100-203  (101  Stat.  1330). 
Congress  again  revised  the  national 
waste  program  in  the  Energy  Policy  Act 
of  1992  (EnPA).  Pub.  L.  102-486. 
October  24.  1992.  In  the  EnPA.  Congress 
directed  EPA  to  promulgate  standards 
applicable  solely  to  the  Yucca  Mountain 
site  and  directed  NRC  to  modify  its 
technical  requirements  and  criteria 
under  section  121(b)  of  NWPA,  as 
necessary,  to  be  consistent  with  EPA's 
standards.  Section  801  of  EnPA.  EnPA 
did  not  direct  either  EPA  or  NRC  to 
require  that  geologic  barriers  be  the 
primary  form  of  waste  isolation.^ 

NRC  initially  established  its 
procedural  rules  for  a  repository  in  1981 
in  a  new  10  CFR  Part  60.  (46  FR  13971; 
February  25.  1981).  In  1983.  NRC 
incorporated  technical  requirements 
into  Part  60.  as  directed  by  NWPA.  (48 
FR  28194;  June  21.  1983).  The 
Commission  explained  that  the  purpose 
of  the  technical  criteria  was  "to  define 
more  clearly  the  bases  upon  which 
licensing  determinations  will  be  made 
*   *   .*"  (48  FR  28195).  The  Commission 
acknowledged  that  licensing  decisions 


^Section  801(b)(2)  of  EnPA  did  p\ac6  a  further 
restricJion  on  NRC's  rules  for  a  repository  by 
requiring  NRC  to  incorporate  into  its  rules 
assumptions,  consistent  with  the  findings  and 
recommendations  of  the  National  Academy  of 
Sciences  (NAS).  pertaining  to  the  sufficiency  of 
engineered  barriers  and  DOE's  post-closure 
oversight  to  prevent  human  activity  causing  a 
breach  of  the  repository  and  to  prevent  any  increase 
in  the  exposure  of  individual  mejnbers  of  the  public 
to  radiation  beyond  allowable  limits.  However, 
NAS  concluded  that  these  assumptions  were  not 
scientifically  justified  and  Part  63  is  not  based  en 
these  assumptions. 


would  be  complicated  by  the 
uncertainties  that  are  associated  with 
predicting  the  behavior  of  a  geologic 
repository  over  thousands  of  years  cmd 
stated  that  it  intended  to  address  this 
difficulty  by  requiring  that  a  DOE 
proposal  be  based  upon  a  multiple 
barrier  approach: 

An  engineered  barrier  system  is  required  to 
compensate  for  uncertainties  in  predicting 
the  performance  of  the  geologic  setting, 
especially  during  the  period  of  high 
radioactivity.  Similarly,  because  the 
performance  of  the  engineered  barrier  .system 
is  ajso  subject  to  considerable  uncertainty,  , 
the  geologic  setting  must  be  able  to 
contribute  signiTicantly  to  isolation. 

Id.  The  Commission  did  not  specify  that 
either  the  engineered  or  the  geologic 
barriers  be  primary.  However,  the 
Commission  did  elect  to  implement  this 
approach  by  establishing  a  number  of 
performance  objectives  and  detailed 
siting  and  design  criteria  that  it 
"deemed  appropriate"  for  a  multi- 
barrier  system.  Id.,  in  2.  The 
Commission  identified  "two  potentially, 
viable  approaches"  to  achieving  the  goal 
of  waste  isolation:  (a)  An  approach  "that 
would  prescribe  minimum  performance 
standards  for  each  of  the  major  elements 
of  the  geologic  repository,  in  addition  to 
prescribing  the  EPA  standard  as  a  single 
overall  performance  standard;"  and  (b) 
an  approach  "that  would  specify  the 
EPA  standard  as  the  sole  measure  of 
isolation  performance."  (48  FR  28196). 
to  short,  the  Commission  believed  it  ■ 
was  legally  free  to  adopt  either 
approach.  The  Commission  adopted  the 
first  approach  in  order  to  convey  "in  (a) 
meaningful  way  the  degree  of 
confidence  which  it  expects  must  be 
achieved  in  order  for  it  to  be  able  to 
make  the  required  licensing  decisions." 
Id.  It.  therefore,  adopted  a  regulation 
setting  sub-system  performance 
standards,  although  with  a  provision 
allowing  modifications  on  a  case-by- 
case  basis.3  See  10  CFR  60.113. 

As  explained  above.  EnPA  required 
NRC  to  modify  its  technical 
requirements  to  assiue  consistency  with 
EPA's  standards  for  a  repository  at  YM. 
In  response  to  this  mandate.  NRC 
published  a  proposed  rule  to  establish  a 
new.  separate  part  of  its  regulations  at 
10  CFR  Part  63.  (64  FR  8640;  February 
22.  1999).  The  proposed  rule  was 
designed  to  do  more  than  simply 
conform  NRC's  technical  requirements 


to  an  EPA  standard.  The  Commission 
recognized  that  in  the  15  years  since  the 
Part  60  technical  criteria  had  been  put 
in  place,  there  had  been  "considerable 
evolution  in  the  capability  of  technical 
methods  for  assessing  the  performance 
of  a  geologic  repository  at  Yucca 
Mountain  [and  that]  *   *   *  their 
implementation  for  Yucca  Mountain 
[would]  avoid  the  imposition  of 
unnecessary,  ambiguous,  or  potentially 
conflicting  criteria  that  could  result 
from  the  application  of  some  of  the 
Commission's  generic  requirements  at 
10  CFR  Part  60."  (64  FR  8641).  In 
addition,  the  Commission  recognized  an 
opportunity  to  establish  criteria 
compatible  with  the  Commission's 
overall  philosophy  of  risk-informed  and 
performance-based  regulation: 

ITlhe  creatittn  of  a  new  part  of  its 
regulations  to  [achieve  risk-informed, 
performance-based  regulations]  is  preferable 
to  modifying  its  generic  requirenients.  given 
the  fundamentally  different  approach  laid 
out  for  Yucca  Mountain  by  EnPA  and  NAS 
than  was  contemplated  when  the  generic 
criteria  were  promulgated.  More  specifically. 
EnPA  and  NAS  have  specified  an  approach 
that  would  require  the  performance  of  a 
Yucca  Mountain  repository  to  comply  with  a 
health-based  standard  established  in 
consideration  of  risk  to  a  hypothetical  critical 
group,  and.  further,  that  this  would  be  the 
only  quantitative  standard  for  the  post- 
closure  performance  of  the  repository.  This 
approach  is  incompatible  with  the  approach 
taken  in  the  existing  generic  criteria  which 
relies  on  quantitative,  subsystem 
performance  standards. 

(64  FR  8643).  The  Commission  decided 
to  reexamine  its  implementation  of  a 
multiple  barrier  approach  and  propose  a 
regulation  which  required  a  system  of 
multiple  barriers,  but  which  did  set 
numerical  goals  for  the  performance  of 
individual  barriers.  See  64  FR  8647-50. 
Instead.  DOE  was  required  to 
demonstrate  that  the  natural  barriers 
and  the  engineered  barrier  system 
would  work  in  combination  to  enhance 
overall  performance  of  the  geologic 
repository.'* 


^Contrary  to  petitioner's  assertions, the 
Commission  did  not  view  the  sub-system 
requirements  as  the  "essential  prerequisites  to 
establishing  a  safe  repository,"  Petition  at  22,  but 
rather  as  a  means  of  increasing  confidence  in  its 
licensing  decisions,  given  the  uncertainties  and 
technical  methods  for  evaluating  repository 
performance  available  in  1983. 


*  In  this  reexamination,  the  Commission  noted 
that  the  §  60.1 13  subsystem  criteria  "Ihadj  not 
gained  broad  acceptance  in  the  technical 
community"  and  had  been  "criticized  as  overly 
prescriptive,  lacking  in  both  a  strong  technical  basis 
and  a  clear  technical  nexus  to  the  overall 
performance  objective  *   *   *."  (64  FR  8649). 
Further,  the  Commission  noted  that  NAS  had 
found,  in  1995,  that  "the  physical  and  geologic 
processes  relevant  to  a  YuccaMountain  repository 
*   *   *  are  sufficiently  quantifiable  and  the  related 
uncertainties  sufficiently  boundable  that  the 
performance  of  a  repository  can  be  assessed  over 
timeframes  during  which  the  geological  system  is 
relatively  stable  or  varies  in  a  boundable  manner." 
Id.  (quotations  omitted).  Moreover,  "experience  and 
improvements  in  the  technology  of  performance 
assessment,  acquired  over  more  than  15  years,  now 
provide  significantly  greater  confidence  in  the 
technical  ability  to  assess  comprehensively  overall 
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fa  the  final  rule  (66  FR  55732; 
November  2.  2001).  the  Commission 
clarified  the  intent  of  NWPA's  multi- 
barrier  provision: 

Section  63.113(a)  requires  that  the  geologic 
repository  include  multiple  barriers,  both 
natural  and  engineered.  Geologic  disposal  of 
HLW  is  predicated  on  the  expectation  that 
one  or  more  aspects  of  .the  geologic  setting 
will  be  capable  of  contributing  to  the 
isolation  of  radioactive  waste  and  thus  be  a 
barrier  important  to  waste  isolation.  *   *   * 
The  performance  assessment  provides  an 
evaluation  of  the  repository  performance 
.  based  on  credible  methods  and  parameters 
including  the  consideration  of  uncertainty  in 
the  t)ehavior  of  the  repository  system.  Thus 
the  performance  assessment  results  reflect 
the  capability  of  each  of  the  barriers  to  cope 
with  a  variety  of  challenges.  *   *   *  A 
description  of  each  barrier's  capability  *   *   * 
as  reflected  in  the  performance  assessment, 
provides  an  understanding  of  how  the 
natural  barriers  and  the  engineered  barrier 
system  work  in  combination  to  enhance  the  ' 
resiliency  of  the  geologic  repository.  The 
Commission  believes  that  this  understanding 
can  increase  confidence  that  the  postclosure 
performance  objectives  specified  at 
§  63.113(b)  and  (c)  will  be  achieved  and  that 
DOE's  design  includes  a  system  of  multiple 
barriers. 

10  CFR  63.102(h);  see  66  FR  55758.  The 
Commission  placed  the  requirements  for 
multiple  barriers  in  §  63.115. 

fa  sum,  the  NWPA  as  enacted  in  1982 
requires  that  NRC's  regulations  for  a 
repository  must  specify  the  use  of  a 
system  of  multiple  barriers.  Neither 
Congress'  amendment  of  NWPA  in  1987 
nor  its  enactment  of  EnPA  in  1992 
altered  that  direction.  None  of  this 
legislation  required  that  geologic 
considerations  were  to  be  the  primary 
criteria  for  licensing  a  repository.  NRC's 
technical  criteria  in  Part  60,  issued  m 
1983  in  response  to  NWPA's  direction, 
did  not  make  geologic  barriers  the 
primary  criteria  but  did,  in 
implementing  the  multi-barrier 
requirement,  set  separate  numerical 
criteria  for  both  the  engineered  and  the  . 
geologic  barriers  to  meet.  NRC 
reconsidered  this  approach  in  2001 
when  it  issued  regulations  governing 
DOE's  license  application  for  a 
repository  at  YM  and  decided  not  to 
include^ubsystem  requirements.  NRC 
provided  a  detailed  explanation  of  its 
reasons  for  altering  its  approach  for 
implementing  NWPA's  multi-barrier 
requirement.  We  have  no  doubt  that  Part 
63  fully  complies  with  Congress' 
statutory  directions  to  NRC. 

Petitioner  ignores  section  121  of 
NWPA — which  speaks  directly  to  NRC's 
duty  with  respect  to  issuing  regulations 
for  the  repository — and,  instead,  locates 


the  asserted  duty  of  the  Commission  to 
estabUsh  regulations  requiring  that 
geologic  isolation  be  the  primary  form  of 
containment  for  HLW  in  sections  112(a) 
-and  113(b)(1)  of  the  NWPA,  42  U.S.C. 
10132(a)  and  10133{b){l).5  Petition  at 
11-18.  Because  these  provisions  of 
NWPA  place  obligations  on  DOE,  rather 
than  NRC,  they  do  not  govern  NRC's 
rulemakings  for  a  geologic  repository. 

As  relevant  here,  section  112(a] 
provides:    . 

SEC.  112.  (a)  GUIDELINES.— Not  later  than 
180  days  after  the  date  of  enactment  of  this 
Act.  the  Secretary,  following  consultation 
with  the  Council  on  Environmental  Quality, 
the  Administrator  of  the  Environmental 
Protection  Agency,  the  Director  of  the 
Geological  Survey,  and  interested  Governors, 
and  the  concurrence  of  the  Commission  shall 
issue  general  guidelines  for  the 
recommendation  of  sites  for  repositories. 
Such  guidelines  shall  specify  detailed 
geologic  considerations  that  shall  be  primary 
criteria  for  the  selection  of  sites  in  various 
geologic  media.  Such  guidelines  shall  specify 
factors  that  qualify  or  disqualify  any  site  from 
development  as  a  repository.  •  *  *  Such 
guidelines  shall  require  the, Secretary  to 
consider  the  various  geologic  media  in  which 
sites  for  repositories  may  be  located  and,  to 
the  extent  practicable,  to  recommend  sites  in 
different  geologic  media.  The  Secretary  shall 
use  guidelines  established  under  this 
subsection  in  considering  candidate  sites  for 
recommendation  under  subsection  (b).  The 
Secretary  may  revise  such  guidelines  from 
time  to  time,  consistent  with  the  provisions 
of  this  subsection. 

42  U.S.C.  10132(a).  Under  section 
112(b),  the  Secretary  is  to  nommate  at 
least  5  sites  determined  to  be  suitable 
for  site  characterization  and.  subsequent 
to  such  nommation.  to  recommend  to 
the  President  3  of  the  nommated  sites 
for  characterization  as  candidate  sites. 
Each  nomination  of  a  site  is  to  be 
accompanied  by  an  environmental 
assessment  which  includes,  inter  alia, 
"an  evaluation  by  the  Secretary  as  to 
whether  such  site  is  suitable  for  site 
characterization  imder  the  guidelmes 
established  under  subsection  (a)." 
Section  112(b)(l)(D)(i). 

The  most  obvious  reason  why  these 
provisions  of  NWPA  do  not  demand 
that  NRC  issue  regulations  requiring 
that  geologic  barriers  be  primary  is  that 
these  provisions  give  direction  to  the 
Secretary  of  DOE.  not  to  NRC.  Petitioner 
assumes  that  the  mandate  given  to  DOE 
to  formulate  guidelines  for  the 
nomination,  and  then  selection,  of  sites 
for  characterization  applies  equally  to 
NRC  in  promulgating  its  regulations. 


But  there  is  no  statutory  language  to 
support  this.  Petitioner  may  believe  that 
although  the  statute  itself  is  silent  on 
any  NRC  duty  to  make  geologic  barriers 
primary,  this  residt  must  necessarily 
follow  from  the  duty  placed  on  DOE  to 
issue  guidelines  specifying  "detailed 
geologic  considerations  that  shall  be 
primary  criteria  for  the  selection  of  sites 
in  various  geologic  media."  Section 
112(a).  It  may  be  readily  acknowledged 
that  it  would  make  little  sense  for 
Congress  to  establish  a  system  for 
selecting  a  repository  where  DOE 
guidelines  for  selection  of  sites  and  NRC 
regulations  for  Ucensing  a  repository 
would  contradict  each  other.^  But  there 
is  no  such  contradiction.  DOE's 
guidelines  are  for  the  purpose  of 
comparing  a  multitude  of  alternate  site 
possibilities,  an  inquiry  for  which  it 
makes  obvious  good  sense  for  geologic 
considerations  to  be  paramoimt.''  NRC's 
licensing  regulations  are  for  the  purpose 
of  examining  DOE's  application  for  a 
repository  at  an  already-chosen  site — 
i.e.,  one  that  has  gone  through  the 
section  112  screening  process.  Such. a 
site  would  have  already  passed  the 
section  112  tests  for  geologic 
considerations  in  the  DC*!  guidelines. 
Congress  thus  had  no  need  to  require, 
and  did  not  require,  NRC  to  issue 
regulations  making  geologic 
considerations  the  "primary"  criteria  for 
approval  of  DOE's  hcense  application 
for  the  repository. 

Petitioner  seeks  to  bootstrap  the 
section  112(a)  site  selection  guidelines 
into  the  requirement  in  section  113  that 
DOE  prepare  a  site  characterization  plan 
which  shall  include  "criteria  to'be  used 
to  determine  the  suitability  of  such 
candidate  site  for  the  location  of  a 
repository,  developed  pursuant  to 
section  112(a)."  Section  113(b){l)(A){iv). 
See  Petition  at  11-12.  If  the  criteria  for 
site  characterization  for  determination 
of  suitability  for  a  repository  required  by 
section  113  are  the  same  as  the 
guidelines  required  by  section  112, 
then,  petitioner  assumes.  DOE  may  not 
recommend  a  site  to  the  President  for  '^ 
approval  under  section  114  unless  the 
site  has  been  shown  to  meet  the 
guidelines,  including  the  guideline  that 
geologic  considerations  be  the  primary 
criteria  for  selection.  On  the  same 
theory,  petitioner  also  claims  the  NRC 


repository  performance,  and  to  address  and 
quantify  the  corresponding  uncertainty."  Id. 


5  The  1987  amendments  to  NWPA  did  not  revise 
section  112(a)  but  did  revise  section  113(b)  to  make 
its  provisions  applicable  solely  to  the 
characterization  of  the  YM  site,  rather  than  any 
candidate  site. 


« In  fact,  DOE's  need  to  seek  NRC's  concurrence 
on  its  guidelines  assures  that  there  will  be  no  such 
conflict. 

''  As  enacted  in  1982.  the  section  1 12(a) 
guidelines  were  intended  for  use  in  the  nomination 
and  selection  of  candidate  sites  for  a  second 
repository  as  well  as  for  the  identification  and  study 
of  further  sites  after  the  approval  of  candidate  sites 
for  characterization  for  two  repositories.  See 
sections  112(b)(1)(C)  and  112(d)  of  the  1982  NWPA. 
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must  promulgate  regulations  requiring 
that  geologic  considerations  be  the 
primary  criteria  for  approval  of  a  license 
application. 

Petitioner  makes  several  unwarranted 
leaps  in  arriving  at  these  conclusions. 
The  first  is  that  Congress  intended  that- 
the  criteria  required  under  section  113 
be  the  same  as  the  guidelines  required 
under  section  112.  DOE  considered  this 
question  at  considerable  length  when  it 
issued  its  criteria  for  consideration  of 
the  YM  site.  (66  FR  5729ft,  57311-12; 
November  14,  2001).  DOE  concluded 
that  Congress'  directive  in  section 
113(b)(l)(A)(iv)  that  the  criteria  to  be 
used  to  determine  the  suitability  of  a 
candidate  site  for  the  location  of  a 
repository  be  "developed  pursuant  to 
section  112(a)"  is  best  understood  as 
"mandating  observance  of  the  special 
procedural  requirements  of  section 
112(a)  in  formulating  or  altering  the 
section  113(b)  "criteria,"  "  i.e.,  the 
requirements  to  consult  with  specific 
agencies  and  to  get  concurrence  from 
NRC,  and  not  as  requiring  that  the 
"criteria"  be  the  guidelines  themselves. 
(66  FR  57312).  Second,  even  assuming. 
arguendo,  that  the  criteria  were 
intended  to  be  the  guidelines — and  we 
have  no  reason  to  quarrel  with  DOE's 
interpretation  of  its  own  statutory 
mandate — that  still  would  not  oblige 
NRC  to  craft  its  regulations  under  DOE's 
criteria.  There  would  be  no 
contradiction  between  DOE's 
recommending  a  site  as  suitable  for  a 
repository,  based  primarily  on  geologic 
considerations,  and  NRC's  issuing 
regulations  under  which  a  repository 
would  be  approved,  based  upon  the 
existence  of  multiple  barriers,  but  not 
necessarily  on  geologic  "primacy." 

In  sum,  oecause  sections  112  and  113 
of  NWPA  place  no  obligations  on  NRC 
with  respect  to  rulemakings  for  a 
geologic  repository,  and  because  part  63 
is  in  full  conformance  with  section  121 
of  NWPA  which  does  spell  out  NRC's 
rulemaking  obligations,  we  reject 
petitioner's  daim  that  part  63  is  not  in 
full  conformance  with  NWPA  and  deny 
the  petition. 

b.  10  CFR  Part  63  is  in  Accord  With 
AEA  Requirements 

Petitioner  asserts  that  because  part  63 
does  not  demand  that  the  applicant 
provide  "an  affirmative  safety  case"  for 
the  repository,  "the  rule  is  materially 
deficient."  Petition  at  4.  In  petitioner's 
view,  a  requirement  that  DOE  conduct 
a  total  system  performance  assessment 
"to  determine  whether  a  primary 
radiological  standard  set  by  the  EPA  can 
be  met  by  the  overall  repository  system, 
and  not  by  any  particular  subsystem  or 
any  particular  isolation  barrier"  is  not 


adequate.  Petition  at  22.  Rather,  "under 
NRC's  plenary  safety  jurisdiction 
(Atomic  Energy  Act  Section  161b)  *   *   * 
it  would  remain  NRC's  legal  obligation 
to  apply  these  basic  scientific 
prerequisites  [found  in  section  112(a)  of 
NWPA)  In  providing  for  reasonable 
assurance  of  the  safety  of  the  repository. 
*   *   *  "»W.;  see  aiso  petition  at  32. 

Section  161b.  of  the  AEA  provides,  in 
relevant  part: 

Sec.  161.  General  Provisions. 

In  the  performance  of  its  functions  the 

Commission  is  authorized  to — 

*   •    * 

b.  establish  by  rule,  regulation,  or  order, 
such  standards  and  instructions  to  govern  the 
possession  and  use  of  special  nuclear 
material,  source  material,  and  byproduct 
material  as  the  Commission  may  deem 
necessary  or  desirable  to  promote  the 
common  defense  and  security  or  to  protect 
health  or  to  minimize  danger  to  life  and 
property.  *   *   * 

We  agree  with  petitioner  that  "(tlhis 
is  clearly  an  extremely  broad  grant  of 
authority."  Petition  at  6  n.2.  The 
Commission  is  granted  wide  discretion 
to  determine  what  standards  are 
necessary  or  desirable  to  protect  health 
and  minimize  danger  to  life  and 
property.  Through  an  extensive  and 
open  public  process,  the  Commission 
set  forth  its  post-closure  public  health 
and  environmental  standards  in  subpart 
L  of  part  63.  Petitioner,  however,  is 
dissatisfied  with  these  standards  and 
would  require  inclusion  of  the  DOE 
guidelines  listed  in  section  112(a)  of 
NWPA  and/or  the  requirements ' 
preferred  by  the  Peer  Review.  However, 
there  is  no  statute  requiring  the 
Commission  to  make  these  choices 
rather  than  the  standards  the 


■  Petitioner  erroneously  believes  that  DOE  was 
exempt  from  regulation  by  NRC  under  section  161b. 
of  the  AEA  until  passage  of  NWPA  in  1982.  In  fact. 
NRC's  authority  over  DOE.  with  respect  to  an 
application  for  a  license  for  a  geologic  repository, 
stems  from  section  202(3|  of  the  Energy 
Reorganization  Act  of  1974  (ERA).  42  U.S.C. 
5B42(3).  which  provides  that  NRC  shall  have 
licensing  and  related  regulatory  authority  pursuant 
to  chapters  6,  7.  8.  and  10  of  the  AEA  with  respect 
to  DOE  "facilities  used  primarily  for  the  receipt  and 
storage  of  |HLW|  resulting  from  activities  licensed 
under  (the  AEA|."  Thus,  in  1981.  when  NRC  issued 
its  original  rule  governing  a  DOE  license 
apphcation  for  a  repository  at  10  CFR  Part  60,  the 
Commission  cited  section  202  as  the  authority  for 
the  rule,  noting  that  it  interpreted  "storage"  as  used 
in  this  section  to  include  disposal.  (46  FR  13971 
n.l:  February  25,  1981).  Neither  NWPA  nor  EnPA 
provided  NRC  with  rulemaking  authority,  rather 
NWPA  directed  NRC,  "pursuant  to  authority  under 
other  provisions  of  law,"  to  promulgate  the 
technical  requirements  and  criteria  it  would  employ 
to  consider  a  [XDE  license  application  for  a 
repository  (sec.  121(b)  of  NWPA)  and  EnPA 
required  NRC  to  modify  its  technical  requirements 
to  be  consistent  with  standards  to  be  promulgated 
by  EPA.  Section  801  (b)(  1 )  of  EnPA.  For  these 
reasons,  we  agree  with  petitioner  that  part  63  must 
be  cuhsistent  with  section  161b.  of  the  AEA. 


Commission,  in  fact,  deemed  sufficient 
for  a  determination  that  the  repository 
will  not  pose  an  unreasonable  risk  to  the 
health  and  safety  of  the  public.  See  10 
CFR  63.31(a)(2);  63.41(c).  Petitioner  has 
not  presented  any  new  information  that 
causes  the  Commission  to  reconsider 
choices  already  made  in  an  extensive 
and  recent  rulemaking  proceeding.  See 
infra.  Thus,  we  remain  satisfied  that  the 
part  63  rules  fully  comply  with  the 
Commission's  duty,  under  section  161b. 
of  the  AEA  to  establish  standards  to 
protect  health  and  minimize  danger  to 
life  and  property. 

2.  Reopening  the  Final  10  CFR  Part  63 
Rule  Would  Be  an  Unwise  Expenditure 
of  Resources  Because  the  Petition  Does 
Not  Appear  To  Present  Any  Significant 
New  Factual  Information  Not  Previously 
Considered  During  the  Rulemaking 
Proceeding 

On  February  22,  1999  (64  FR  8640). 
the  Commission  published  its  proposed 
rule  to  establish  licensing  criteria  for  the 
disposal  of  HLW  in  the  proposed 
geologic  repository  at  YM.  "The  public 
comment  period,  originally  ending  on 
May  10.  1999.  was  extended  to  June  30, 
1999,  in  response  to  many  requests  for 
extension.  During  the  public  comment 
period,  the  NRC  staff  held  a  series  of 
public  meetings  in  Nevada  to  discuss 
the  proposed  rule  and  solicit  public 
comment.  The  final  rule  was  published 
on  November  2,  2001  (66  FR  55732). 
Petitioner  had  multiple  opportunities  to 
file,  and  did  file,  extensive  comments 
on  the  proposed  rule,  all  of  which  were 
carefully  .considered  by  the  Commission 
before  issuing  the  final  rule.  We  do  not 
find  in  the  petition  significant  new 
factual  or  policy  information  not  already 
considered  in  the  rulemaking  that 
established  part  63.  Given  this,  and  our 
recent  consideration  (in  the  part  63 
rulemaking)  of  essentially  the  same 
questions  petitioner  now  raises,  it 
would  not  be  a  wise  expenditure  of 
resources  to  reopen  these  issues. 

We  briefly  recount  below  the 
concerns  that  petitioner  now  raises  as 
"material  deficiencies,"  but  were  in 
actuality  resolved  in  the  part  63 
rulemaking.  « 

Reasonable  Expectation 

Petitioner  objects  to  the  Commission's 
use  of  "reasonable  expectation,"  rather 
than  "reasonable  assurance,"  to  describe 
the  degree  of  certainty  to  be  obtained  for 
the  compliance  of  the  repository  with 
the  post-closure  performance  standards. 
Petition  at  3,  n.l.  The  Commission  has 
fully  explained  why  it  incorporated 
"reasonable  expectation,"  rather  than 
"reasonable  assurance,"  into  its 
implementing  regulations  for  YM.  See 
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66  FR  55739 — 40.  The  Commission 
stated  that  "irrespective  of  the  term 
used,  the  Commission  will  consider  the 
full  record  before  it  [and]  [tjhat  record 
will  include  many  factors  in  addition  to 
whether  the  site  and  design  comply 
with  the  performance  objectives  (both 
preclosure  and  postclosure  performance 
standards)  contained  in  Subparts  E,  K 
and  L."9  (66  FR  55740).  Petitioner  has 
not  raised  any  objection  to  this  standard 
that  was  not  already  fully  considered. 
Thus,  we  decline  to  amend  part  63  to 
reverse  the  decision  made  in  the 
rulemaking  for  part  63. 

Primacy  of  the  Geologic  Barrier 

Petitioner  requests  that  part  63  be 
revised  to  require  that  the  geologic 
setting  of  the  YM  site  be  the  primary 
barrier  against  release  of  radionuclides 
to  the  biosphere  and  a  separate  criterion 
be  specified  for  the  geologic  setting  (pre- 
waste-emplacement  groundwater  travel 
time  along  the  fastest  path  of  likely 
radionuclide  travel  from  the  disturbed 
zone  to  the  accessible  environment  ofat 
least  1 ,000  years).  The  role  of  the 
geologic  setting,  including  the 
imposition  of  separate  criteria  for 
individual  barriers  (or  sub-system 
requirements)  was  an  important 
consideration  during  the  development 
of  part  63.  NRC's  generic  regulations  for 
HLW  disposal  at  10  CFR  J)art  60 
prescribe  criteria  for  individual  barriers. 
Petitioner's  request  would  serve  to 
continue  the  part  60  sub-system 
approach.  See  10  CFR  60.  113(a)(2). 

"The  Commission  carefully  considered 
the  merits  of  including  these  types  of 
barrier  criteria  when  it  proposed  part 
63,  but  decided  against  doing  so: 

Upon  review  *  *  •  the  Commission  is 
persuaded  that  much  of  the  basis  for  NRC's 
initial  development  of  the  speciflc  numerical 
values  for  the  subsystem  criteria  was  generic 
judgment  with  regard  to  what  was  (and  was 
not)  feasible  with  regard  to  the  quantitative 
assessment  of  long-term  repository 
performance.  Because  the  stated  goal  was  to 
compensate  for  uncertainty,  there  was  never 
any  attempt  to  derive  the  subsystem 
performance  criteria  from  a  specified  dose  or 
risk  level  or  from  some  projected  dose  or  risk 
reduction  expected  to  be  achieved  by  their 
application.  Furthermore,  after  15  years  of 
experience  in  working  with  the  requirements 
of  part  60,  the  Commission  is  concerned  that, 
for  the  Yucca  Mountain  site,  the  application 
of  the  subsystem  performance  criteria  at 
§60.113  may  impose  significant  additional 
expenditure  of  resources  on  the  nation's 
HLW  program,  without  producing  any 


"The  Commission  noted  that  it."could  consider 
the  QA  program,  personnel  training  program, 
emergency  plan  and  operating  procedures,  among 
others,  in  order  to  determine  whether  it  has 
confidence  that  there  is  no  unreasonable  risk  to  the 
health  and  safety  of  the  public."  (66  FR  55740: 
Novemtier  2,  2001). 


commensurate  increase  in  the  protection  of 
public  health  and  safety. 

(64  FR  8649;  February  22.  1999). 
Nevertheless,  the  Commission 
acknowledged  the  importance  of  the 
geologic  setting: 

(Djespite  its  reconsideration  of  the  merits 
of  establishing  quantitative  criteria  for  the 
performance  of  repository  subsystems,  the 
Commission  continues  to  believe  that 
multiple  barriers,  as  required  by  NWPA, 
must  each  make  a  derinite  contribution  to  the 
isolation  of  waste  at  Yucca  Mountain,  so  that 
the  Commission  may  find,  with  reasonable 
assurance,  that  the  repository  system  will  be 
able  to  achieve  the  overall  safety  objective 
over  timeframes  of  thousands  of  years. 
Geologic  disposal  of  HLW  is  predicated  on 
the  expectation  that  a  portion  of  the  geologic 
setting  will  act  as  a  barrier,  both  to  water 
.  reaching  the  waste,  and  to  dissolved 
radionuclides  migrating  away  from  the 
repository,  and  thus,  contribute  to  the 
isolation  of  radioactive  waste. 

Id.  The  proposed  rule  required  DOE  to 
provide  an  analysis  that  (1)  identifies 
those  design  features  of  the  engineered 
barrier  system,  and  natural  features  of 
the  geologic  setting,  that  are  considered 
barriers  important  to  waste  isolation;  (2) 
describes  the  capability  of  these  barriers 
to  isolate  waste,  taking  into  account 
uncertainties  in  characterizing  and 
modeling  the  barriers;  and  (3)  provides 
the  technical  basis  for  the  description  of 
the  capability  of  these  barriers.  The 
Commission  stated  that  this  approach 
would  "provide  for  a  system  of  multiple 
barriers  and  an  understanding  of  the 
resiliency  of  the  geologic  repository 
provided  by  the  barriers  important  to 
waste  Isolation  to  ensure  defense  in 
depth  and  increase  confidence  that  the 
postclosure  performance  objective  will 
beachieved." 

(64  FR  8650;  February  22, 1999). 
NRC  received  comments  both 
supporting  and  opposing  its  proposed 
approach  for  evaluating  individual 
barriers,  including  a  comment  from 
petitioner  requesting  that  the  part  60 
approach  be  retained.  After  careful 
consideration  of  these  comments,  the 
Commission  decided  to  retain  the 
proposed  approach  because: 

1.  It  provides  the  Commission  with 
information  to  be  considered  in  its  decisions 
without  constraining  its  considerations  to  a 
specific  limit  for  a  particular  t>arrier,  which 
could  result  in  less  favorable  overall  system 
performance. 

2.  It  gives  the  Commission  the  flexibility  to 
consider  the  nature  and  extent  of 
conservatism  in  the  evaluations  used  for 
compliance  demonstration,  and  to  decide 
whether  there  is  a  need  to  require  E)OE  to 
reduce  uncertainties  in  its  assessment  (e.g., 
collecting  more  site  data)  or  to  include 
further  mitigative  measures. 

3.  Quantitative  evidence  of  the  capability 
of  individual  barriers  to  contribute  to  waste 


isolation  is  an  integral  part  of  the 
performance  assessment.  Therefore,  an 
additional  quantitative  limit  is  not  necessan,' 
to  show  that  overall  performance  reflects  a 
system  of  multiple  barriers. 

The  Commission  understands  that 
establishment  of  explicit,  quantitative  limits 
for  individual  barriers  might  be  considered  a 
desirable  and  more  easily  explained 
approach.  That  being  said,  however,  the 
Commission  knows  of  no  scientific  basis  for 
setting  such  limits  for  particular  barriers  at 
Yucca  Mountain,  or  at  any  other  site, 
independent  of  the  complex  refKJsitory 
system  in  which  they  must  perform.  The 
Commission  is  confident  that  evidence  for 
the  resilience,  or  lack  of  resilience;  of  a 
multiple-barrier  system  will  be  found  by 
examining  a  comprehensive  and  properly 
documented  performance  assessment  of  the 
behavior  of  the  overall' repositor>'  system. 
Such  an  assessment  must  consider  credible 
and  supportable  ranges  of  individual 
parameters  and  modeling  assumptions,  and 
must  include  multiple  evaluations  of  a  wide 
range  of  combinations  of  resulting  barrier 
performance. 

(66  FR  55759;  November  2,  2001). 

In  sum,  the  Commission  devoted 
considerable  attention  in  its  rulemaking 
proceeding  to  the  question  whether  it 
should  retain  the  subsystem 
requirements  of  part  60  which  would 
establish  quantitative  performance 
criteria  for  the  geologic  barriers  but 
decided  against  this  approach. 
Petitioner  is  dissatisfied  with  this 
outcome  and  essentially  seeks 
reconsideration  of  this  decision. 
However,  petitioner  has  presented  no 
significant  new  information  to  support 
this  request  and  it  would  be  an  unwise 
expenditure  of  resources  to  cover  this 
same  ground  again  in  a  new 
rulemaking.'" 

Potentially  Disqualifying  Conditions 

NRC's  generic  Part  60  regulations 
contain  siting  criteria  which  include 
"potentially  adverse  conditions"  which 
must  be  shown  not  to  compromise  the 
ability  of  the  repository  to  meet  the 
performance  objectives  for  isolation  of 
the  wastes.  See  10  CFR  60.122. 
Petitioner  seeks  to  amend  part  63  to 
include  many  of  these  potentially 
adverse  conditions  as  "potentially 
disqualifying  conditions"  and  to  require 
the  applicant  to  show  that  they  do  not 
exist  or,  if  they  do  exist,  "that  they  are 


■"Petitioner  cites  a  1999  DOE  analysis  of  the 
independent  capabilities  of  the  multiple  waste 
isolation  barriers  which  indicated  that  the 
engineered  barriers  contribute  over  99.7  percent  of 
the  waste  isolation  capabilities  of  the  reposilor>' 
system. implying  that  NRC  will  not  really  apply  a 
"multiple  barrier"  approach  because  the  geologic 
contributions  of  YM  are  minuscule.  Petition  at  27, 
n.16.  But  our  rules  on  their  face  unequivocally 
require  "multiple  barriers,"'  as  called  for  by  NWPA. 
See  discussion,  supra.  Our  consideration  of  the 
nature  of  DOE's  proposed  facility  must  await  a  DOE 
license  application. 
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not  materially  adverse  to  the  long-term 
safety  of  the  repository."  Petition  at  41- 
43. 

In  proposing  part  63.  the  Commission 
specified  overall  performance  objectives 
for  the  preclosure  and  postclosure 
phases  of  the  repository  and 
requirements  that  compliance  with 
these  overall  performance  objectives  be 
demonstrated  through  an  integrated 
safety  analysis  of  preclosure  operations, 
and  through  a  performance  assessment 
for  long-term,  post-closure  performance. 
The  proposal  did  not  specify  potentially 
adverse  conditions  to  be  considered  but 
did  require  that  the  performance 
assessment  consider  unfavorable,  as 
well  as  favorable,  information: 

A  defensible  performance  assessment 
should  contain  a  technical  rationale  for  those 
features,  events,  and  processes  that  have  been 
included  in  the  performance  calculation,  as 
well  as  those  that  have  been  considered  but 
were  excluded.  The  features,  events,  and 
processes  (i.e.,  specific  conditions  or 
attributes  of  the  geologic  setting;  degradation, 
deterioration,  or  alteration  of  the  engineered 
barriers:  and  interactions  between  the  natural 
and  engineered  barriers)  conducted  for 
inclusion  in  the  assessment  should  represent 
a  wide  range  of  beneficial  and  detrimental 
effects  on  performance. 

(64  FR  8650;  February  22,  1999).  Public 
comments  on  the  proposed  rule  raised 
concerns  about  the  impacts  of  certain 
features,  events,  and  processes  (e.g.,  that 
YM  lies  in  an  area  that  is  seismically 
and  tectonically  active,  that  there  may 
be  potential  for  fast  ground-water 
pathways  to  the  water  table)  that 
prompted  many  commenters  to 
recommend  that  YM  be  disqualified 
from  further  consideration.  The 
Commission  considered  these  objections 
but  reaffirmed  the  approach  it  had 
decided  to  take  in  the  proposed  rule: 

Consideration  of  all  FEPs.  especially  those 
with  the  potential  to  have  an  adverse  effect 
on  performance,  is  an  important  part  of  the 
evaluation  of  repository  performance. 
Commenters  have  correctly  identified  a 
number  of  conditions  that  have  been  or  are 
being  considered  by  DOE  in  performance 
assessments  for  Yucca  Mountain,  such  as 
seismic  activity,  thermal  effects,  volcanic 
activity,  microbial-induced  corrosion  of  the 
waste  package,  and  the  potential  for  a 
•  significant  rise  of  the  water  table.  Section 
63.114  requires  DOE  to  consider  all  FEPs 
pertinent  to  a  repository  at  Yucca  Mountain 
and  fully  justify  how  they  are  treated  in  the 
performance  assessment.  In  reviewing  DOE's 
performance  as.sessment,  the  NRC  will 
evaluate  how  well  DOE  has  accounted  for 
those  FEPs  that  could  have  an  adverse  effect 
on  the  repository. 

(66  FR  55748;  November  2,  2001).  Thus, 
the  Commission  considered  in  the  part 
63  rulemaking  whether  it  should  specify 
disqualifying  conditions  for  the 


repository  site,  but  decided  that  its 
approach  of  having  the  performance 
assessment  present  and  consider  all 
information  relevant  to  negative 
conditions  was  preferable.  The 
Commission  hnds  no  reason  presented 
by  petitioner  to  reopen  that  issue. 

Peak  Radiation  Doses  Subsequent  to  the 
Regulatory  Monitoring  Period 

Petitioner  requests  that  §63.113  be 
amended  to  add  the  following 
provision: 

Peak  Dose.  The  geologic  setting  for  the 
Yucca  Mountain  repository  shall  evidence 
sufficient  geologic  suitability  to  provide 
reasonable  assurance  th^t  peak  radiation 
doses  to  the  accessible  environment  will  not 
occur  subsequent  to  the  regulatory 
monitoring  period  established  by  the 
Environmental  Protection  Agency  in  40  CFR 
part  197. 

Petition  at  43.  This  requirement  is 
purportedly  needed  because,  in 
petitioner's  view,  "the  repository  will 
become  most  dangerous  to  humans  and 
the  environment  after  the  EPA's 
prescribed  regulatory  time  period." 
Petition  at  33  (emphasis  in  original). 
Petitioner  supports  this  view  with  a 
graphic  produced  in  the  July  2002 
National  Geographic  using  data 
provided  in  DOE's  Final  Environmental 
Impact  Statement,  DOE/EIS-0250 
(February  2002).  Petition,  Attachment  2. 
According  to  petitioner,  this  graphic 
illustrates  that  "DOE's  own  models 
predict  that  radiation  doses  from  Yucca 
Mountain  releases  to  the  accessible 
environment  will  not  begin  to  peak  until 
after  the  10,000- year  regulatory  time 
period  that  forms  the  basis  for  part  63 
licensing."  Petition  at  33. 

Petitioner  believes  that  NRC  must    . 
have  reasonable  assurance  that  the  peak 
radiation  doses  to  the  accessible 
environment  will  occur  within  the 
regulatory  compliance  period."  This 
amounts  to  a  challenge  to  the  10,000 
year  compliance  period  adopted  by  the 
Commission  in  Part  63.  The 
Commission  proposed  a  10,000  year 
compliance  period  for  evaluating  a  YM 
repository  because  it: 

(1)  includes  the  period  when  the  waste  is 
inherently  most  hazardous:  (2)  is  sufficiently 
long,  such  that  a  wide  range  of  conditions 
will  occur  which  will  challenge  the  natural 
and  the  engineered  barriers,  providing  a 
reasonable  evaluation  of  the  robustness  of  the 
geologic  repository;  and  (3)  is  consistent  with 
other  regulations  involving  geologic  disposal 
of  long-lived  hazardous  materials,  including 
radionuclides. 


'  •  We  inlerprel  petitioner's  reference  to  "the 
regulatory  monitoring  period  established  by  the 
Environmental  Protection  Agency  in  40  CFR  197" 
to  tje  a  reference  to  the  10,000  year  compliance 
period  established  in  EPA's  regulMions.  Those 
regulations  do  not  include  a  monitoring  period. 


(64  FR  8647;  February  22, 1999).  The 
Commission  acknowledged  that,  on  this 
matter,  it  was  not  following  the 
recommendation  made  by  NAS  that  the 
compliance  period  should  include  the 
time  when  greatest  rislt  occius,  within 
the  limits  imposed  by  the  stability  of  the 
geologic  system.  However,  the 
Commission  explained: 

In  selecting  the  length  of  time  over  which 
the  individual  dose  limit  should  be  applied, 
a  regulatory  agency  must  take  into  account 
technical,  policy,  and  legal  considerations.  In 
fact.  NAS  noted  that  EPA  might  elect  to 
establish  consistent  policies  for  managing 
comparable  risks  from  disposal  of  long-lived 
hazardous  materials.  From  a  technical 
perspective,  for  example,  the  time-dependent 
variation  of  the  hazard,  along  with  the  time 
required  to  evaluate  adequately  the  waste 
isolation  capability  of  both  engineered  and 
natural  barriers,  are  of  significance.  From  a 
policy  perspective,  on  the  other  hand,  the 
practical  utility  and  relative  uncertainty  of 
extremely  long  projections  of  health 
consequences,  along  with  the  need  to 
maintain  a  consistent  regulatory  approach  for 
like  hazards,  need  to  be  weighed.  Having 
considered  both  technical  and  policy 
concerns,  the  Commission  is  proposing  the 
use  of  10,000  years  for  evaluating  compliance 
with  the  system  performance  objective  at 
§63.113. 

Id.  The  Commission  received  comments 
objecting  to  this  proposal,  but  decided 
to  reaffirm  use  of  a  10,000  year 
compliance  period  in  the  final  rule: 

The  fact  that  it  is  feasible  to  calculate 
performance  of  the  engineered  and  geologic 
barriers  making  up  the  repository  system  for 
periods  much  longer  than  10.000  years  does 
not  mean  that  it  is  possible  to  make  realistic 
or  meaningful  projections  of  human  exposure 
and  risk,  attributable  to  releases  from  the 
repository,  over  comparable  time  frames. 
NAS  acknowledged  that  projecting  the 
behavior  of  human  society  over  long  periods 
is  beyond  the  limits  of  scientific  analysis  and 
recommended  that  "cautious,  but 
reasonable"  assumptions,  based  upon  current 
knowledge,  be  made  with  regard  to  the 
selection  of  biosphere  and  critical  group 
parameters  for  Yucca  Mountain.  Determining 
just  how  far  into  the  future  current 
knowledge  can  no  longer  support 
"reasonable"  assumptions  about  pathways 
affecting  human  exposure  is  clearly  a 
subjective,  policy  judgment.  NRC  believes 
that,  for  periods  approaching  1.000.000  years, 
as  suggested  by  NAS,  during  which 
significant  climatic  and  even  human 
evolutioTi  would  almost  certainly  occur,  it  is 
all  but  impossible  to  make  useful  and 
informed  assumptions  about  human 
behaviors  and  exposure  pathways. 

(66  FR  55760;  November  2,  2001). 

Thus,  the  Commission  has  considered 
the  appropriate  length  of  the 
compliance  period  and  has  determined 
that  10,000  years  is  an  acceptable  period 
for  assessing  compliance  with 
performance  standards.  The 
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Commission  also  adopted  an  EPA 
standard  requiring  DOE  to  calculate  the 
peak  dose  of  the  reasonably  maximally 
exposed  individual  that  would  occur 
after  10,000  years  following  disposal, 
but  did  not  apply  a  regulatory  standard 
to  the  results  of  this  analysis.  Instead, 
DOE  is  to  include  the  results  of  the 
analyses  and  their  bases  in  the 
environmental  impact  statement  for  YM 
as  an  indicator  of  long-term  disposal 
system  performance.  See  10  CFR  63.341; 
see  also  40  CFR  197.35.  The 
Commission  continues  to  believe,  as 
articulated  in  the  both  the  proposed  and 
final  regulations,  that  potential  radiation 
exposures  estimated  at  very  long  times 
into  the  future  .(e.g.,  100,000  years  and 
longer),  such  as  those  shown  in  the 
National  Geographic  graphic,  are  too 
speculative  to  provide  meaningful 
information  to  make  licensing  decisions. 

Need  for  Presentation  of  an  Affirmative 
Safety  Case 

Petitioner  believes  that  DOE  must  be 
required  to  present  "an  affirmative 
safety  case"  which  demonstrates  an 
understanding  of  repository 
performance.  To  ensure  demonstration 
of  an  affirmative  safety  case,  petitioner 
has  proposed  a  new  regulation 
(proposed  §  63.21(c),  supra)  which  is 
based  on,  but  not  identical  to, 
recommendations  made  by  the  Peer 
Review  with  respect  to  DOE's  TSPA- 
SR.'^  Although  the  Peer  Review  focused 
on  DOE's  TSPA-SR,  it  did  make  a  few 
observations  on  NRC's  proposed  part  63: 

The  regulations  require  that  a  risk- 
informed  approach  should  be  adopted  in 
demonstrating  compliance  with  the  dose  , 
limit,  in  recognition  of  the  uncertainties 
inherent  in  making  assessments  over  long 
time  frames  in  the  future.  It  is  also  required 
that  the  assessment  should  reveal  an 
understanding  of  the  relationship  between 
the  performance  of  the  repository  sub- 
systems and  the  total  system  performance. 
Nevertheless  despite  the  prescriptive  nature 
of  the  regulations,  the  Unternational] 
R(evfewl  T(eam]  notes  that  the  proposed 
licensing  regulation  10  CFR  63  states  that 
"consistent  with  a  performance  Ixised 
philosophy,  the  Commission  proposes  to 
permit  DOE  the  flexibility  to  select  the 
approach  for  demonstrating  this  relationship 
that  is  most  appropriate  to  its  analysis. " 

The  TSPA-SR  methodology  embodies  a 
comprehensive  computational  framework  for 
estimating  possible  doses  to  future 
generations  using  a  complex  systems-level 
model  accounting  for  hundreds  of  features, 
events  and  processes  and  related  parameter 
ranges.  A  key  issue  with  this  approach  is  the 
difiiculty  in  understanding  the  meaning  of 
the  numerical  results.  In  particular,  it  is  often 


'2  The  Peer  Review  expressed  the  view  that  the 
TSPA-SR  could  be  improved  with  respect  to 
developing  a  better  understanding  of  the  repository 
system: 


difficult  to  understand  how  the  system  is 
likely  to  evolve  and  which  process  and 
parameters  are  the  most  important. 
Peer  Review  at  41. 

In  its  review  of  the  TSPA-SR,  the  IRT  has. 
observed  a  tendency  for  more  focus  to  be 
given  to  the  demonstration  of  numerical 
compliance  with  the  proposed  regulatory 
requirements  than  on  developing  and 
presenting  an  understanding  of  repository 
performance.  Whilst  it  is  completely 
understandable  that  the  TSPA-SR  should 
give  due  attention  to  demonstrating 
compliance  with  the  prescribed  dose  limit, 
an  in-depth  understanding  of  the 
performance  of  the  repository  system  is 
necessary  to  develop  confidence  in  the 
overall  design  and  safety  of  the  repository 
and  in  the  results  of  the  assessment.  In  this 
regard,  the^e  is  an  emerging  international 
consensus  that  building  confidence  in 
repository  performance  is  of  comparable 
importance  to  demonstrating  compliance 
with  criteria.  Thus  it  is  recommended  that  in 
the  future  equal  attention  should  be  given  to 
system  understanding  as  to  numerical 
compliance  with  regulatory  criteria  if  the 
project  proceeds  to  the  licensing  stage. 

Peer  Review  at  23-24  (emphasis  in 
original). 

"Thus,  the  Peer  Review  acknowledged 
the  importance  of  DOE  presenting,  in  its 
TSPA,  an  in-depth  understanding  of  the 
performance  of  the  repository  system 
and  recognized  that  demonstration  of 
safety  is  more  than  numerical 
compliance  with  the  proposed 
regulatory  requirements.  As  a  matter  of 
record,  a  similar  concern  was  raised 
during  the  public  comment  period  on 
the  proposed  regulation  (i.e.,  can 
performance  assessment  be  relied  on  as 
the  sole  quantitative  technique  for 
evaluating  compliance  with  the 
postclosure  safety  requirements).  The 
Commission,  in  response  to  this 
concern,  explained  that  the  regulations 
contained  a  number  of  requirements 
directed  at  DOE's  demonstrating  an  iit- 
depth  understanding  of  the  repository 
system: 

Although  repository  postclosure 
performance  is  evaluated  with  respect  to  a 
single  performance  measure  for  individual 
protection,  the  NRC  considers  a  broad  range 
of  information  in  arriving  at  a  licensing 
decision.  In  the  case  of  the  proposed 
repository  at  Yucca  Mountain,  Part  63 
contains  a  number  of  requirements  (e.g.. 
qualitative  requirements  for  data  and  other 
information,  the  consideration  and  treatment 
of  uncertainties,  the  demonstration  of 
multiple  barriers,  performance  confirmation 
program,  and  QA  program)  designed  to 
increase  confidence  that  the  postclosure 
performance  objective  is  satisfied.  The  , 
Commission  will  rely  on  the  performance 
assessment  as  well  as  DOE's  compliance  with 
these  other  requirements  in  making  a 
decision,  if  DOE  submits  a  license 
application  for  disposa'l  of  HLW  at  Yucca 
Mountain. 

(66  FR  55746;  November  2,  2001). 


The  current  regulations  require  that 
EKDE  provide  an  adequate  and 
appropriate  understanding  of  the 
repository  system  as  part  of  its 
compliance  demonstration.  For 
example,  the  requirements  for  the 
performance  assessment,  at  10  CFR 
63.114,  specify  that  DOE  must  account 
for  uncertainty  in  representing  the 
repository  system  (both  in  parameters 
and  models);  provide  a  technical  basis 
for  either  inclusion  or  exclusion  of 
specific  features,  events,  and  processes 
in  the  performance  assessment 
including  the  degradation,  deterioration, 
or  alteration  processes  of  engineered 
and  geologic  barriers;  and  provide  a 
technical  basis  for  the  models  used  in  - 
the  performance  assessment  such  as 
comparisons  made  with  outputs  of 
detailed  process-level  models  and/or 
empirical  observations  (e.g.,  laboratory 
testing,  field  investigations,  and  natui^ 
analogs).  Additionally,  the  requirements 
for  multiple  barriers,  at  10  CFR  63.115, 
specify  that  DOE  must  identify  those 
design  features  of  the  engineered  barrier 
system,  and  natural  features  of  the 
geologic  setting,  that  are  considered 
barriers  important  to  waste  isolation; 
describe  the  capability  of  barriers 
identified  as  important  to  waste 
isolation  actually  to  isolate  waste,  taking 
into  account  uncertainties  in 
characterizing  and  modeling  the 
behavior  of  the  barriers;  and  provide  the 
technical  basis  for  the  description  of  the 
capability  of  barriers. 

In  summary,  the  current  regulations 
require  that  DOE:  demonstrate  an 
adequate  and  appropriate  understanding 
of  the  repository  system,  supported  by 
technical'and  scientific  information  that 
includes  a  range  of  important  technical 
concerns,  such  as  the  features,  events, 
and  processes  that  could  afi^ect  the 
performance  of  the  repository;  provide 
an  evaluation  of  how  uncertainty  in 
parameters  and  models  affects  the 
estimates  of  repository  performance; 
and  show  the  capabilities  of  the 
engineered  and  geologic  barriers  to 
isolate  waste. 

Petitioner  had  full  opportunity  during 
the  extensive  Part  63  rulemaking  to 
suggest  additional  requirements  for 
DOE's  application  to  provide  greater 
imderstanding  of  the  repository  system, 
and  did  so  in  its  comments  questioning 
the  appropriateness  of  the  Commission's 
proposal  to  establish  risk-informed  and 
performance  based  regulations  which    . ' 
would  not  include  the  existing  sub- 
system performance  requirements  of 
Part  60.  The  Peer  Review,  although 
published  after  NRC's  issuance  of  the 
final  rule,  is  based  on  information 
widely  available  during  NRC's 
rulemaking  proceeding  [e.g.,  U.S.  NRC 
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Advisory  Committee  on  Nuclear  Waste 
Letter  to  Chairman  Jackson,  dated  April 
8,  1999.  "SR  95  Template  for  Safety 
Reports  with  Descfiptive  Example." 
Swedish  Nuclear  Power  Inspectorate. 
Technical  Report  96-05).  Thus,  the  Peer 
Review  did  not  present  new  information 
with  respect  to  Part  63;  it  presented  a 
critique  of  DOE's  TSPA-SR. 
Consequently,  we  do  not  believe  that 
the  Peer  Review,  or  other  critiques  of 
DOE's  activities  at  YM,  justifies 
expending  the  resources  that  would  be 
needed  to  reopen  the  issues  considered 
in  the  recent  part  63  rulemaking. 

For  all  the  reasons  stated  above,  the 
NRC  denies  the  petition  in  its- entirety. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February.  200.3. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Sf^crntary  of  the  Commission. 
|FR  Doc.  03-4625  Filed  2-26-03;  8:45  am] 

BILLING  CODE  7590-01-P 


DEPARTME^^'  OF  TRANSPOFTTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-285-AD] 

RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
ATP  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NFRM). 

SUMMARY:  This  document  prop'oses  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
BAE  Systems  (Operations)  Limited 
Model  ATP  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
the  fuel  pipes  within  the  fuel  "float 
switch"  test  pipelines  in  the  left  and 
right  inner  wings  for  evidence  of 
damage,  cracks,  misalignment,  or  fuel 
leakage;  follow-on  corrective  actions,  if 
necessary;  and  repetitive  replacement  of 
the  fuel  pipes  at  regular  intervals.  This 
action  is  necessary  to  prevent  fuel 
vapors  from  collecting  in  the  dry  bay  of 
the  wing  torsion  box  and  consequent 
risk  of  an  explosion  due  to  fuel  leakage. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  31.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 


Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
285-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-285-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support.  13850  Mclearen 
Road,  Herndon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Ronton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2001-NM-285-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-285-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056.- 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  Systems  (Operations)  Limited 
Model  ATP  airplanes.  The  CAA  advises 
that  it  has  received  a  report  of  failures 
of  the  fuel  pipes  within  the  "fuel  float" 
test  pipelines  in  the  left  and  right  inner 
wings  due  to  fatigue.  Leakage  from  these 
pipes  allows  fuel  vapors  to  collect 
within  the  dry  bay  of  the  wing  torsion 
box,  which  contains  electrical 
equipment.  This  condition,  if  not 
corrected,  could  result  in  ignition  of  fuel 
vapors  within  the  dry  bay  of  the  wing 
torsion  box  and  consequent  risk  of  an 
explosion. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  "Limited 
has  issued  Service  Bulletin  ATP-28- 
019,  dated  March  16,  2001,  which 
describes  procedures  for  inspection  of 
the  fuel  pipes  within  the  fuel  "float 
switch"  test  pipelines  in  the  left  and 
right  inner  wings  for  evidence  of 
damage,  cracks,  misalignnient,  or  fuel 
leakage;  and  replacement  of  any 
discrepant  fuel  pipe  with  a  new  or 
serviceable  pipe. 

BAE  Systems  (Operations)  Limited 
has  also  issued  Service  Bulletin  ATP- 
28-020,  dated  January  25,  2002,  which 
describes  procedures  for  a  records  check 
to  determine  the  accumulation  of  time 
on  the  fuel  pipes  within  the  fuel  "float 
switch"  test  pipelines,  and  replacement 
of  those  pipes  upon  reaching  their 
maximum  safe-life  limit.  This  service 
bulletin  also  recommends  that  operators 
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submit  findings  of  damaged  pipes  to 
BAE  Systems  (Operations)  Limited 
following  replacement  of  those  damaged 
pipes. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  CAA  classified  these  service 
bulletins  as  mandatory  and  issued 
British  airworthiness  directives  003-03- 
2001  and  008-01-2002  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions  - 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requi|«ments  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difiierences  Between  Proposed  AD, 
British  AD,  and  Service  Bulletin 

Operators  should  note  that,  although 
this  proposed  AD  would  require  that  the 
actions  be  accomplished  within  90  days 
after  the  effective  date  of  this  AD,  the 
British  AD  and  BAE  Systems 
(Operations)  Limited  Service  Bulletin 
ATP-28-020  do  not  recommend  a 
compliance  time  for  the  proposed 
records  check.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  action,  we  considered  the 
degree  of  lugency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  check  (less  than  one  hoiu-).  In  light 
of  all  of  these  factors,  we  find  a  90-day 
compliance  time  for  completing  the 
proposed  records  check  to  be  warranted, 
in  that  it  represents  an  appropriate 
interval  of  time  allowable  for  aifected 


airplanes  to  continue  to  operate  without 
compromising  safety. 

Although  BAE  Systems  (Operations) 
Limited  Service  Bulletin  ATP-28-020 
recommends  operators  report  findings 
to  the  manufacturer  after  replacement  of 
damaged  pipes,  this  AD  does  not 
include  such  a  reporting  requirement. 

Cost  Impact 

The  FAA  estimates  that  3  Model  ATP 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  iiwpection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $1,080,  or  $360  per 
airplane. 

It  woidd  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
proposed  records  check,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  records  check  on  U.S. 
operators  is  estimated  to  be  $180.  or  $60 
per  airplane. 

It  woidd  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  replacement 
on  U.S.  operators  is  estimated  to  be 
$900,  or  $300  per  airplane,  per 
replacement  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figxu-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
■  regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

I 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docket  2001-NM-285-AD. 

Applicability:  All  Model  ATP  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l>een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed. by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ck>mpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  vapors  from  collecting  in 
the  dry  bay  of  the  wing  torsion  box  and 
consequent  risk  of  an  explosion  due  to  fuel 
leakage,  accomplish  the  following: 
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Inspection  and  Records  Check 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Do  a  general  visual  inspection  of  the 
fuel  pipes  within  the  fuel  "float  switch"  test 
pipelines  in  the  left  and  right  inner  wings  for 
evidence  of  damage,  cracks,  misalignment,  or 
fuel  leakage;  per  BAE  Systems  (Operations) 
Limited  Service  Bulletin  ATP-28-019,  dated 
March  16,  2001. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(2)  Perform  a  check  of  the  airplane  records 
to  determine  the  actual  time  on  the  fuel  pipes 
within  the  "float  switch"  test  pipelines,  per 
BAE  Systems  (Operations)  Limited  Service 
Bulletin  ATP-28-020,  dated  January  25. 
2002.  This  records  check  may  be  performed 
either  by  the  cockpit  flight  crew  or  by 
certificated  maintenance  personnel. 

Repetitive  Replacement 

(b)  If  no  damage,  crack,  misalignment,  or 
fuel  leakage  is  found  during  the  inspection 
required  by  paragraph  (a)(1)  of  this  AD.  prior 
to  further  flight,  reinstall  the  fuel  pipes 
within  the  "float  switch"  test  pipelines  per 
BAE  Systems  (Operations)  Limited  Service 
Bulletin  ATP-28-O20.  dated  January  25, 
2002.  Thereafter,  replace  those  pipes  with 
new  pipes  at  the  applicable  times  specified 
in  paragraph  (b)(1)  or  (b)(2)  of  this  AD  per  the 
service  bulletin. 

(1)  For  fuel  pipes  that,  as  of  the  effective 
date  of  this  AD.  have  accumulated  less  than 
10,000  total  flight  hours  or  12,000  total 
landings  since  the  date  of  installation  on  the 
airplane:  Do  the  replacement  prior  to  the 
accumulation  of  10,000  total  flight  hours  or 
12.000  total  landings  on  the  pipes  since  the 
date  of  installation,  or  within  10  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  latest.  Thereafter,  replace  the  fuel 
pipes  with  new  pipes  at  intervals  not  to 
exceed  10.000  total  flight  hours  or  12,000 
total  landings  on  the  pipes,  whichever  occurs 
first.  Replacement  of  the  fuel  pipes  with 
serviceable  pipes  instead  of  new  pipes  is 
acceptable  for  compliance  with  the 
requirements  of  this  paragraph,  provided 
that:  The  total  number  of  flight  hours  6r  total 
number  of  landings  on  those  pipes  can  be 
verified,  the^  have  not  accumulated  10,000 
or  more  total  flight  hours  or  12,000  or  more 
total  landings  at  the  time  of  installation,  and 
they  are  replaced  prior  to  the  accumulation 
of  10,000  total  flight  hours  or  12.000  total 
landings  (on  the  pipes). 

(2)  For  fuel  pipes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10,000  or 
more  total  flight  hours  or  12.000  or  more  total 


landings  since  the  date  of  installation  on  the 
airplane:  Do  the  replacement  within  10 
months  after  the  effective  date  of  this  AD. 
Thereafter,  replace  the  fuel  pipes  at  intervals 
not  to  exceed  10.000  total  flight  hours  or 
12,000  total  landings  on  the  pipes,  whichever 
occurs  first.  Replacement  of  the  fuel  pipes 
with  serviceable  pipes  instead  of  new  pipes 
is  acceptable  for  compliance  with  the 
requirements  of  this  paragraph,  provided 
that:  The  total  number  of  flight  hours  or  total 
number  of  landings  on  those  pipes  can  be 
verified,  they  have  not  accumulated  10,000 
or  more  total  flight  hours  or  12,000  or  more 
total  landings  at  the  time  of  installation,  and 
they  are  replaced  prior  to  the  accumulation 
of  10,000  total  flight  hours  or  12,000  total 
landings  (on  the  pipes). 

(c)  If  any  damage,  crack,  misalignment,  or 
fuel  leakage  is  found  during  the  inspection 
required  by  paragraph  (a)(1)  of  this  AD.  prior 
to  further  flight,  replace  the  fuel  pipes  with 
new  pipes,  per  BAE  Systems  (Operations) 
Limited  Service  Bulletin  ATP-28-020.  dated 
January  25,  2002.  Before  or  upon  the 
accumulation  of  10,000  total  flight  hours  or 
12,000  total  landings  on  the  pipes,  whichever 
occurs  first,  after  the  replacement  required  by 
this  paragraph,  replace  the  fuel  pipes  with 
new  pipes.  Thereafter,  replace  the  fuel  pipes 
at  intervals  not  to  exceed  the  accumulation 
of  10.000  total  flight  hours  or  12,000  total 
landings  on  the  pipes,  whichever  occurs  first. 
Replacement  of  the  fuel  pipes  with 
serviceable  pipes  instead  of  new  pipes  is 
acceptable  for  compliance  with  the 
requirements  of  this  paragraph,  provided 
that:  The  total  number  of  flight  hours  or  total 
number  of  landings  on  those  pipes  can  be 
verified,  they  have  not  accumulated  10,000 
or  more  total  flight  hours  or  12,000  or  more 
total  landings  at  the  time  of  installation,  and 
they  are  replaced  prior  to  the  accumulation 
of  10.000  total  flight  hours  or  12.000  total 
landings  (on  the  pipes). 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  ft-om  the  International  Branch, 
ANM-116. 

Special  Flight  PermiU 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  003-03- 
2001  and  008-01-2002. 


Issued  in  Ronton,  Washington,  on  February 
20,2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4588  Filed  2-26-03;  8:45  am] 

BtLUNO  COM  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2001-NM-125-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  MD-90-30 
airplanes.  This  proposal  would  require 
replacing  the  lanyards  on  the  pressiu« 
relief  door  for  the  thrust  reverser  with 
new.  improved  lanyards,  and  doing 
associated  modifications.  This  action  is 
necessary  to  ensure  that  the  lanyards  on 
the  pressiue  relief  door  have  adequate 
strength.  Lanyards  of  inadequate 
strength  could  allow  the  pressure  relief 
door  to  detach  from  the  thrust  reverser 
in  the  event  that  an  engine  bleed  air 
duct  bursts,  which  could  result  in  the 
detached  door  striking  and  damaging 
the  horizontal  stabilizer,  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  14.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  20G1-NM- 
125-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-125-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
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be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024);  and  BF  Goodrich,  850  Lagoon 
Drive.  Chula  Vista.  California  91910- 
2098.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Bond,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L,  FAA. 
Los  Angeles  Aircraft  Certification 
Office.  3960  Paramoimt  Boulevard. 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5253;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposed  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


subihitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-125-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
■ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-125-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  on  all  McDonnell 
Douglas  Model  MD-90-30  airplanes,  the 
lanyards  on  the  pressure  relief  door  for 
the  thrust  reversers  do  not  meet  the 
certification  requirements  for  strength. 
Lanyards  of  inadequate  strength  could 
allow  the  pressure  relief  door  to  detach 
from  the  thrust  reverser  in  the  event  that 
an  engine  bleed  air  duct  biu'sts,  which 
could  result  in  the  detached  door 
striking  and  damaging  the  horizontal 
stabilizer. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MD90-78-048, 
including  Evaluation  Form,  dated 
February  15,  2001,  which  describes 
procedures  for  replacing  the  lanyards  on 
the  pressure  relief  door  for  the  thrust 
reverser  with  new,  improved  lanyards, 
and  doing  associated  modifications. 

Boeing  Service  Bulletin  MD90-78- 
048  refers  to  International  Aero  Engines 
Service  Bulletin  V250O-NAC-78-0184. 
dated  February  16.  2001.  as  the 
appropriate  source  of  service 
information  for  replacing  the  door 
lanyards  and  doing  the  associated 
modifications.  The  procedures  in  that 
service  bulletin  include  removing  the 
pressure  relief  door,  replacing  the  door 
lanyard  assemblies  with  new,  improved 
assemblies,  modifying  the  pressure 
relief  door  (including  replacing  existing 
brackets  with  new  brackets  and 
reidentifying  the  door  with  a  new  part 
number),  modifying  the  lower  track 
beam  (including  removing  terminals, 
replacing  the  aft  quick-release  pin  with 
a  new  pin,  and  reidentifying  the  beam 
with  a  new  part  number),  modifying  the 
heat  shield  on  th6  lanyard  assembly 
attach  lugs,  and  re-installing  the 
pressure  relief  door. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  .the  actions 
specified  in  the  ser\'ice  bulletins 
described  previously,  except  as 
discussed  below. 

Clarification  of  Applicability 

Boeing  Service  Bulletin  MD90-78- 
048  specifies  an  effectivity  of  Model  " 
MD-90-30  airplanes  "equipped  with 
V250O-D5  thrust  reversers  prior  to  serial 
niunber  0701001."  All  Model  MD-90- 
30  airplanes  are  equipped  with  the 
subject  thrust  reversers;  thus,  all  Model 
MD-90-30  airplanes  are  subject  to  this 
proposed  AD. 

Differences  Between  Proposed  AD  and 
Service  Information 

The  service  bulletins  recommend 
replacing  the  door  lanyards  and  doing  ■ 
associated  modifications  at  the  next 
scheduled  maintenance  visit  when 
manpower,  materials,  and  facilities  are 
available.  The  FAA  has  determined  that 
such  a  non-specific  compliance  time 
would  not  ensure  that  the  identified 
unsafe  condition  is  addressed  in  a 
.timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
also  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  and  the  time  necessary  to 
perform  the  proposed  actions.  In  light  of 
all  of  these  factors,  the  FAA  finds  that 
a  compliance  time  of  18  months  after 
the  effective  date  of  the  AD  for 
completing  the  proposed  actions  is 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

There  are  approximately  110 
airplanes  of  the  affected  design  in  the 
■worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $10,080.  or 
$480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
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action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
reqiured  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Reguldtory  Impact 

The  regulations  proposed  herein 
wuuid  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amanitod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-125- 
AD. 


Applicability:  All  Model  MD-90-30 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  lanyards  on  the  pressure 
relief  door  for  the  thrust  reverser  have 
adequate  strength  so  that  the  door  will  not 
detach  from  the  thrust  reverser  in  the  event 
that  an  engine  bleed  air  duct  bursts,  which 
could  result  in  the  door  striking  and 
damaging  the  horizontal  stabilizer, 
accomplish  the  following: 

Replacement  of  Lanyards  on  the  Thrust 
Reverser  Pressure  Relief  Door 

(a)  Within  18  months  after  the  effective 
date  of  the  AD,  replace  the  lanyards  on  the 
pressure  relief  door  for  the  thrust  reverser 
with  new,  improved  lanyards,  and 
accomplish  associated  modifications,  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-78-048.  excluding 
Evaluation  Form,  dated  February  15.  2001. 
The  associated  modifications  include 
removing  the  pressure  relief  door,  modifying 
the  pressure  relief  door  (including  replacing 
existing  brackets  with  new  brackets  and 
reidentifying  the  door  with  a  new  part 
number),  modifying  the  lower  track  beam 
(including  removing  terminals,  replacing  the 
aft  quick-release  pin  with  a  new  pin.  and 
reidentifying  the  beam  with  a  new  part 
number),  modifying  the  heat  shield  on  the 
lanyard  assembly  attach  lugs,  and  re- 
installing the  pressure  relief  door. 

Note  2:  Boeing  Service  Bulletin  MD90-78- 
048,  excluding  Evaluation  Form,  dated 
February  15,  2001,  refers  to  International 
Aero  Engines  Service  Bulletin  V2500-NAC- 
78-0184,  dated  February  16,  2001,  for 
instructions  on  replacing  the  lanyards  on  the 
pressure  relief  door  for  the  thrust  reverser. 

Spares 

(b)  After  the  effective  date  of  this  AD,  no 
person  may  install  a  lanyard  having  part 
number  (01-250)  or  (01-255)  on  the  pressure 
relief  door  for  the  thrust  reverser  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 


comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  secUons  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  tb 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
20,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.     • 
[FR  Doc.  03-4587  Filed  2-26-03;  8:45  am) 
BH.UNG  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1926 
[Docket  No.  &-030] 
RIN  1218-AC01 

Safety  Standards  for  Cranes  and 
[)erricl(8 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Notice  of  proposed  Negotiated 

Rulemaking  Committee  membership; 

request  for  comments. 

summary:  The  Occupational  Safety  and 
Health  Administration  is  planning  to 
establish  a  Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC)  under  the  Negotiated  Rulemaking 
Act  (NRA)  and  the  Federal  Advisory 
Committee  Act  (FACA).  The  Conunittee 
will  negotiate  issues  associated  with  the 
development  of  a  proposed  revision  of 
the  existing  construction  safety 
standards  for  the  cranes  and  derricks 
portion.  The  Committee  will  include 
representatives  of  parties  who  would  be 
significantly  affected  by  the  final  rule. 
The  public  may  submit  comments  on 
the  proposed  list  of  members. 
DATES:  Comments  submitted  by  mail 
must  be  postmarked  not  later  than 
■  March  31,  2003.  Emailed  or  faxed    . 
comments  must  be  received  by  March 
31,2003. 

ADDRESSES:  Written  comments  may  be 
submitted  in  any  of  three  ways:  by  mail, 
by  fax.  or  by  email.  Please  include 
"Docket  No.  S-030"  on  all  submissions. 
By  mail,  the  address  is:  OSHA  Docket 
Office,  Docket  No.  S-030,  U.S. 
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Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-2625, 
Washington,  DC  20210,  telephone  (202) 
693-2350.  Note  that  receipt  of 
comments  submitted  by  mail  may  be 
delayed  by  several  weeks. 

By  fax,  written  comments  that  are  10 
pages  or  fewer,  may  be  transmitted  to 
the  OSHA  Docket  Office  at  telephone 
number  (202)  693-1648. 

By  email,  conunents  may  be 
submitted  through  OSHA's  Homepage  at 
ecommertts.osha.gov.  Please  note  that 
you  may  not  attach  materials  such  as 
studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hagemann.  Office  of  Construction 
Standards  and  Compliance  Assistance, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N-3468.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210; 
Telephone:  (202)  693-2345. 

SUPPLEMENTARY  INFORMATION:  On  July 
16.  2002,  OSHA  published  a  Federal 
Register  notice  of  intent  to  establish  a 
negotiated  rulemaking  committee  (67  FR 
46612).  The  notice  requested 
nominations  for  membership  on  the 
Committee  and  comments  on  the 
appropriateness  of  using  negotiated 
rulemaking  to  develop  a  crane  and 
derrick  proposed  rule.  In  addition,  the 
notice  described  the  negotiated 
rulemaking  process  and  identified  some 
key  issues  for  negotiation. 

Fifty-five  nominations  for 
membership  on  the  Committee  and 
several  comments  were  received  during 
the  comment  period.  There  was  broad 
support  for  using  negotiated  rulemaking 
to  update  the  standard.  OSHA  has 
decided  to  go  forward  with  the 
negotiated  rulemaking  process.  The 
Agency  has  developed  the  following 
proposed  list  of  Conunittee  members: 

Manufacturers  and  Suppliers 

Michael  Brunei,  Manitowoc  Cranes, 

Inc.,  2401  S.  30th  Street,  Manitowoc, 

WI  54220. 
Peter  Juhren,  Morrow  Equipment 

Company,  L.L.C.,  3218  Pringle  Road. 

SE..  Salem.  OR  97302. 
Larry  Means,  Wire  Rope  Technical 

Board,  801  North  Fairfax  Street,  Suite 

211,  Alexandria,  VA  22314. 


Lessors/Maintenance 

William  Smith,  Maxim  Crane  Works. 
508-C  DiGiulian  Blvd..  Glen  Bumie. 
MD  2106>. 

Users — Employers 

Joseph  Collins,  Zachry  Construction 

Corporation,  P.O.  Box  240130, 

San  Antonio,  TX  78224. 
Brian  Murphy,  Sundt  Corporation,  4101 

E  Irvington  Road,  Tucson,  AZ  85726. 
George  R.  "Chip"  Pocock,  C.P.  Buckner 

Steel  Erection,  P.O.  Box  598.  Graham, 

NC  27253. 
Craig  Steele.  Schuck  &  Sons 

Construction  Company.  Inc..  8205 

North  67th  Avenue,  Glendale.  AZ 

85302. 
,Darlaine  Taylor,  Century  Steel  Erectors, 

Inc.,  210  Washington  Avenue, 

Dravosburg.  Pennsylvania  15034. 
William  J.  "Doc"  Weaver.  8065  S.  • 

Overhill  Circle,  Salt  Lake  City,  UT 

84121. 
Robert  Weiss,  Cranes  Inc.  and  A.J. 

McNulty  &  Company,  Inc.,  53-20  44th 

Street.  Maspeth  NY  11378. 
Stephen  Wiltshire,  Shirley  Contracting 

Corporation,  6108  Waterman  Drive, 

Fredericksburg,  VA  22407. 

Users — Labor  Organizations   ' 

Frank  Migliaccio,  International 
Association  of  Bridge,  Structural, 
Ornamental  and  Reinforcing  Iron 
Workers,  1750  New  York  Ave.,  NW., 
"Suite  400,  Washington,  DC  20006. 

Dale  Shoemaker,  Carpenters 
International  Training  Center,  6801 
Placid  Street,  Las  Vegas,  NV  89119. 

Operators — Labor  Organizations 

Stephen  Brown,  International  Union  of 
Operating  Engineers,  1125  17th  Street. 
NW.,  Washington,  DC  20036. 

Emmett  Russell,  International  Union  of 
Operating  Engineers,  1125  17th  Street, 
NW.,  Washington,  DC  20036. 

Government/Public  Entities 

Noah  Connell,  U.S.  Department  of 
Labor/OSHA.  200  Constitution  Ave., 
NW.,  Room  N-3467,  Washington.  DC 
20210. 

Training  and  Operator  Testing 

David  Ritchie,  The  St.  Paul  Companies. 
P.O.  Box  1419,  Bastrop,  TX  78602. 

Power  line  Owners 

Michael  Hyland,  American  Public 
Power  Association,  2301  m  Street, 
NW.,  Washington,  DC  20037. 

Insurance 

Charles  Yorio,  Acordia,  Two  Gateway 
Center,  603  Stanwix  Street,  Suite 
1900,  Pittsburgh,  PA  15222. 
After  evaluating  the  comments  on  the 

proposed  list  of  Committee  members, 


OSHA  will  publish  a  notice  of 
establishment  of  the  Cranes  and 
Derricks  Negotiated  Rulemaking 
Advisory  Committee  followed  by  a 
notice  of  the  first  Committee  meeting 
and  appointment  of  members. 

Authority:  This  document  was  prepared 
under  the  direction  of  John  L.  Henshaw. 
Assistant  Secretary  of  Labor  for  Occupational' 
Safety-end  Health.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  Washington. 
EK:  20210.  pursuant  to  section  3  of  the 
Negotiated  Rulemaking  Act  of  1990,  (5  U.S.C. 
561  et  seq.),  FACA  (5  U.S.C.  Appendix  2),  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  651  el  seq.].  and  Secretary  of 
Labors  Order  No.  3-2000  (65  FR.50ioi7.  Aug. 
16,  2000). 

Signed  in  Washington,  DC,  this  19th  day  of* 
Februarv'.  2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

IFR  Doc.  03-4560  Filed  2-26-03;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-03-013] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Delaware  River,  Pea  Patch 
Island  to  Delaware  City,  DE 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulatioiis  for  marine  events  held  on 
the  waters  of  the  Delaware  River 
between  Pea  Patch  Island  and  Delaware 
City.  Delaware.  These  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  events.  This  action  is 
intended  to  restrict  vessel  traffic  in  a 
portion  of  the  Delaware  River  between 
Pea  Patch  Island  and  Delaware  City 
during  the  events. 

DATES:  Conunents  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  28,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oax).  Fifth  Coast  Guard  Dislrict,  431 
Crawford  Street,  Portsmouth.  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203.  The  Auxiliary 
and  Recreational  Boating  Safety  Section, 
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Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-013). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Each  year  during  the  months  of  June 
and  September,  marine  events  are 
conducted  on  a  portion  of  the  Delaware 
River  between  Pea  Patch  Island  and 
Delaware  City.  Delaware.  The  events 
consist  of  175  to  800  athletes  swimming 
from  Fort  Delaware  on  Pea  Patch  Island 
to  Battery  Park  in  Delaware  City.  A  fleet 
of  spectator  vessels  gathers  nearby  to 
view  the  swimming  events.  To  provide 
for  the  safety  of  participants,  spectators 
and  other  transiting  vessels,  the  Coast 
Guard  will  temporarily  restrict  vessel 
trafflc  in  the  event  area  during  the 
events. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
permanent  special  local  regulations  on 


specified  waters  of  the  Delaware  River 
between  Pea  Patch  Island  and  Delaware 
City.  Delaware.  The  special  local 
regulations  will  be  enforced  only  during 
the  swimming  events;  a  2-hour  period  in 
Jur^  and  a  2-hour  period  in  September. 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  during 
the  events.  Except  for  event  participants 
and  persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area.  These  regulations  are 
needed  to  control  vessel  traffic  during 
the  event  to  enhance  the  safety  of 
participants,  spectators  and  transiting 
vessels. 

Regulatory  Evaluation 

'  This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  the  Delaware  River  during  the 
event,  the  effect  of  this  proposed 
regulation  will  not  be  significant  due  to 
the  limited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  proposed  regulated  area  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  general  navigation  yet 
provide  the  level  of  safety  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Delaware 
River  on  the  third  Satiuday  of  June  or 
September. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  he  in  effect  for  only  2  hoius 
on  2  days  each  year.  Vessel  traffic  coidd 
pass  safely  around  the  regulated  area. 
Before  the  enforcement  period,  we 
would  issue  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  r^ult  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property  ,         - 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  kn  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  hAve 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects  • 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concemii\g  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figiu«  2-1, 
paragraphs  {34)(h)  and  (35)(a)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  irom 
further  environmental  documentation. 
Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  permit  for  an  event  not  located 
in,  proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  state,  or  local  gpvemment,  are 
specifically  excluded  from  further 
analysis  and  documentation  under  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  A  new  §  100.529  is  added  to  read 
as  follows: 

§  100.529    Delaware  River,  Pea  Patch  island 
to  Delaware  City,  Delaware. 

(a)  Definitions — (1)  Coast  Guard 
Patrol  Commander.  The  Coast  Guard 
Patrol  Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Conmiander,  Coast  Guard  Group 
Philadelphia. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Group 
Philadelphia  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 


(3)  Regulated  area.  All  waters  of  the 
Delaware  River  between  Pea  Patch 
Island  and  Delaware  City.  Delaware, 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

39°36'35.7''  North  075°35'25.6''  West,  to 

39°34'57.3'  North  075°33'23.r  West,  to 

39°34'1 1 .9*  North  075°34'28.6"  West,  to 

39°35'52.4''  North  075°36'33.9"  West. 

All  coordinates  reference  Datum  NAD 
1983. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Conunander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Enforcement  period.  This  section 
will  be  enforced  annually  for  a  2-hour 
period  on  the  third  Saturday  in  June  and 
for  a  2 -hour  period  on  the  third 
Saturday  in  September.  Notice  of  the 
enforcement  period  will  be  given  via 
Marine  Safety  Radio  Broadcast  on  VHF- 
FM  marine  band  radio,  Channel  22 
(157.1  MHz). 

Dated:  February  18,  2003. 
James  D.  Hull, 

Vice  Admiral,  U.S.  Coast  Guard . 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  03-4636  Filed  2-19-03;  8:45  am) 
BILUNG  COOE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-03-001] 

RIN2115-AA97 

Security  Zones;  Passenger  Vessels, 
Portland,  ME,  Captain  of  tt>e  Port  Zone 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMiMARY:  The  Coast  Guard  proposes  to 
establish  moving  and  fixed  security 
zones  around  high  capacity  passenger 
vessels,  including  international  ferries, 
located  in  the  Portland.  Maine,  Captain 
of  the  Port  zone.  These  proposed 
security  zones  are  necessary  to  ensure 
public  safety  and  prevent  sabotage  or 
terrorist  acts  against  these  vessels.  When 
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activated,  persons  and  vessels  will  be 
prohibited  from  entering  these  security 
zones  without  the  permission  of  the 
Captain  of  the  Port.  Portland.  Maine. 
DATES:  Comments  and  related  materials 
much  reach  the  U.S.  Coast  Guard  on  or 
before  March  31,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Portland,  103  Commercial  Street, 
Portland,  ME  04101.  Marine  Safety 
Office  Portland  maintains  the  public 
docket  for  this  rulemaking.  Comments 
•  and  materials  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Portland  between  the  hours  of  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  R.  F.  Pigeon.  Port  Operations 
Department,  Marine  Safety  Office 
Portland  at  (207)  780-3092. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-03-001), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V-  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Portland  at  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  fn  the  Federal  Register. 

Background  and  Purpose 

Since  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York,  the  Pentagon  in 
Arlington,  Virginia  and  Flight  93,  the 
Federal  Bureau  of  Investigation  (FBI) 


has  issued  several  warnings  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  In 
addition,  the  ongoing  operation  in 
Afghanistan  and  growing  tensions  in 
Iraq  have  made  it  prudent  for  U.S.  ports 
to  be  on  a  higher  state  of  alert  because 
the  Al-Qaeda  organization  and  other 
similar  organizations  have  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide.  Due 
to  these  concerns,  security  zones  around 
passenger  vessels  are  prudent  to  ensure 
the  safety  and  protection  of  the 
passengers  aboard.  As  part  of  the 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986  (Pub.  L.  99-399),  Congress 
amended  section  7  of  the  Ports  and 
Waterways  Safety  Act  (PWSA),  33 
U.S.C.  1226.  to  allow  the  Coast  Guard  to 
take  actions,  including  the 
establishment  of  security  zones,  to 
prevent  or  respond  to  acts  of  terrorism 
against  individuals,  vessels,  or  public  or 
commercial  structures.  Moreover,  the 
Coast  Guard  has  authority  to  establish 
security  zones  pursuant  to  the  Act  of 
June  15,  1917,  as  amended  by  the 
Magnuson  Act  of  August  9,  1950  (50 
U.S.C.  191  et  seq.)  (the  "Magnuson 
Act"),  and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

On  October  7.  2002.  a  temporary  final 
rule  (TFR)  entitled  "Security  Zones; 
Passenger  Vessels.  Portland,  Maine, 
Captain  of  the  Port  Zone"  was 
published  in  the  Federal  Register  (67 
FR  62373).  That  TFR.  effective  from 
September  25,  2002.  until  December  1. 
2002.  addressed  concerns  that  vessels 
operating  near  passenger  vessels  present 
possible  platforms  from  which 
individuals  may  gain  unauthorized 
access  to  these  vessels  or  launch 
terrorist  attacks  upon  these  vessels.  The 
TFR  was  issued  to  safeguard  human  life, 
vessels,  and  waterfront  facilities  from 
sabotage  or  terrorist  acts. 

To  address  the  aforementioned 
concerns,  the  Coast  Guard  proposes  to 
establish  permanent  security  zones  to 
prevent  vessels  or  persons  from 
accessing  the  navigable  waters  around 
and  under  passenger  vessels  in  the 
Portland,  Maine,  Captain  of  the  Port 
zone.  Due  to  the  continued  heightened 
security  concerns,  this  proposed  rule  is 
necessary  to  provide  for  the  safety  of  the 
port,  the  vessels,  passengers  and  crew 
on  the  vessels,  as  well  as  to  ensure 
passenger  vessels  are  not  used  as 
possible  platforms  for  terrorist  attacks. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  establish 
security  zones  that  will  be  in  effect  in 
the  navigable  waters  within  a  100-yard 


radius  around  any  passenger  vessel  that 
is  moored,  or  in  the  process  of  mooring, 
at  any  berth  or  anchored  within  the 
Portland.  Maine.  Captain  of  the  Port 
zone.  While  underway,  the  security 
zones  will  be  100  yards  aside  and  astern 
of  the  passenger  vessel  and  200  yards 
ahead  which  is  needed  due  to  the 
passenger  vessel's  speed  of  advance 
through  the  water.  To  clarify  the  types 
of  passenger  vessels  this  rule  applies  to, 
we  have  adopted  a  modified  version  of 
the  definition  in  33  CFR  120.100  for  this 
rule  by  removing  the  requirement 
"lasting  more  than  24  hours"  from  the 
phrase  "making  voyages  lasting  more 
than  24  hours,  any  part  of  which  is  on 
the  high  seas;  and  by  increasing  the 
requirement  for  number  of  passengers 
from  "authorized  to  carry  more  than  12 
passengers  for  hire"  to  "authorized  to 
carry  more  than  500  passengers  for 
hire".  This  definition  will  include  high 
capacity  cruise  ships  and  international 
ferries  while  excluding  smaller  vessels. 

This  proposed  rule  is  needed  to 
protect  passenger  vessels,  persons 
aboard  passenger  vessels,  the  public, 
waterways,  ports  and  adjacent  facilities 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature  taken  upon  passenger  vessels  in 
the  Portland.  Maine.  Captain  of  the  Port 
zone.  Entry  into  these  zones  will  be 
prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  Vessels 
already  moored  or  anchored  when  these 
security  zones  take  effect  are  not 
required  to  get  underway  to  avoid  either 
the  moving  or  fixed  zones  unless 
specifically  ordered  to  do  so  by  the 
Captain  of  the  Port  or  his  designated 
representative". 

These  security  zones  will  not 
preclude  the  routine  loading  and 
unloading  of  passengers,  vehicles  or 
cargo;  or  movement  of  authorized 
employees  and  support  personnel  at  any 
faciHty  or  aboard  any  passenger  vessel. 

The' Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  state: 
county,  municipal,  or  private  agency  to 
assist  in  the  eilforcement  of  the 
regulation.  To  the  extent  that  each  is 
applicable,  this  regulation  is  issued 
under  the  authority  contained  in  33 
U.S.C.  1226  and  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g).  6.04-1.  6.04-6  and 
160.5;  and  49  CFR  1.46. 

Any  violation  of  the  security  zones 
described  herein  is  punishable  by. 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
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$250,000),  in  rem  liability  against  the 
offending  vessel  and  license  sanctions. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3).  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040.  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regumtory  policies  and  procedures  of 
DOT  is  unnecessary  for  the  following 
reasons:  (a)  The  proposed  security  zones 
will  encompass  only  relatively  small 
portions  of  the  Captain  of  the  Port, 
Portland.  Maine  zone  aroimd  the 
transiting  passenger  vessels,  allowing 
vessels  to  safely  navigate  around  the 
zones  without  delay;  (b)  Vessels  and 
persons  may  be  allowed  to  enter  these 
zones  on  a  case-by-case  basis  with 
permission  of  the  Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
goveriunental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  enumerated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
There  is  no  indication  the  previous  rule 
was  burdensome  on  the  maritime 
public.  No  letters  commenting  on  the 
previous  rule  were  received  from  the 
public. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how,  and  to  what  degree, 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaldng. 
If  the  proposed  rule  would  affect  yoiu- 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  R.  F.  Pigeon.  Port  Operations 
Department.  Marine  Safety  Office 
Portland  at  (207)  780-3092. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  proposed  rule  has  implications  for 
federaUsm  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditiu-e.  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  goverrunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
order.  We  invite  your  comments  on  how 
this  proposed  rule  might  impact  tribal 
governments,  even  if  the  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  ESiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  beenf  designated  by  the 
Adnunistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is   . 
categbrically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 
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Ust  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.105  to  read  as  follows: 

§  165.105    Security  Zone:  Passenger 
Vessels.  Portland,  Maine  Captain  of  the  Port 
Zone. 

(a)  Definition.  "Passenger  vessel"  as 
used  in  this  section  means  a  passenger 
vessel  over  100  gross  tons  authorized  to 
carry  more  than  500  passengers  for  hire 
making  voyages,  any  part  of  which  is  on 
the  high  seas,  and  for  which  passengers 
are  embarked  or  disembarked  in  the 
Portland.  Maine,  Captain  of  the  Port 
zone  as  delineated  in  33  CFR  3.05-15. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  navigable  waters  within  the 
Portland.  Maine.  Captain  of  the  Port 
Zone,  extending  from  the  surface  to  the 
sea  floor,  within  a  100-yard  radius  of 
any  passenger  vessel  that  is  anchored, 
moored,  or  in  the  process  of  mooring. 

(2)  All  navigable  waters,  within  the 
Portland.  Maine,  Captain  of  the  Port 
Zone,  extending  from  the  surface  to  the 
sea  floor,  extending  200  yards  ahead, 
and  100  yards  aside  and  astern  of  any 
passenger  vessel  that  is  underway. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  movement  within 
these  zones  is  prohibited  unless 
previously  authorized  by  the  Coast 
Guard  Captain  of  the  Port.  Portland, 
Maine  (COTP)  or  his  designated 
representative. 

(2)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  Coast 
Guard  patrol  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard.  Coast  Guard  Auxiliary. 

,    and  local.  State  and  Federal  law 
enforcement  vessels.  Emergency 
response  vessels  are  authorized  to  move 
within  the  zone,  but  must  abide  by 
restrictions  imposed  by  the  COTP  or  his 
designated  representative. 

(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 


the  boundaries  of  these  security  zones 
unless  previously  authorized  by  the 
COTP  or  his  designated  representative, 
(d)  Enforcement.  The  Captain  of  the 
Port  will  enforce  these  zones  and  may 
enlist  the  aid  and  cooperation  of  any 
Federal,  State,  county,  municipal,  or 
private  agency  to  assist  in  the 
enforcement  of  the  regulation. 

Dated:  February  3.  2003. 
Mark  P.  O'Malley, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  Portland,  Maine. 
IFR  Doc.  03-4635  Filed  2-26-03;  8:45  ami 
BN.UNO  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(MD  128-3097b-,  FRL-7450-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Revisions  to  Regulations  for 
Penmits,  Approvals  and  Registration 
and  Related  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland.  The  revisions  amend 
provisions  to  Maryland's  regulations  for 
Permits.  Approvals,  and  Registration 
and  related  changes  to  its  regulations  for 
General  Emission  Standards, 
Prohibitions,  and  Restrictions,  and 
Volatile  Organic  Compounds  from 
Specific  Processes.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  with^lMum  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Conunents  must  be  received  in 
writing  by  March  3 1 .  2003 . 
ADDRESSES:  Comments  should  be 
addressed  to  Harold  A.  Frankford. 
Mailcode  3AP20.  U.S.  Environmental 


Protection  Agency.  Region  III.  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment.  1800  Washington 
Boulevard.  Suite  705,  Baltimore. 
Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  814-2108  or 
by  e-mail  at  frankford.haroId@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  February  4.  2003. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  HI. 
[FR  Doc.  03-4511  Filed  2-26-03;  8:45  am] 

BILUNG  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  269-03825;  FRL-7451-7] 

Revisions  to  the  California  State 
Implementation  Plan,  Mo|ave  Desert 
Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Mojave  Desert  Air 
Quality  Management  District 
(MDAQMD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  emissions  from  Portland  cement 
kilns.  We  are  proposing  to  approve  a 
local  rule  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  March  31.  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
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Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901.  , 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resou^ses  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Mojave  Desert  Air  Quality 
Management  District,  14306  Park 
Avenue,  Victorville,  California  92392. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charnjit  BhuUar,  EPA  Region  IX,  (415) 
972-3960. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  MDAQMD  rule 
1161.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  we  are 
approving  this  local  rule  in  a  direct  final 
action  without  prior  proposal  because 
we  believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  conunents  in 
subsequent  action  based  on  this 
proposed  rule.  Please  note  that  if  we 
receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comiilent. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  January  31,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-4512  Filed  2-26-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD141/142-3095b;  FRL-7450-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Miscellaneous  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland.  One  revision  removes  from 
the  SIP  the  state  ambient  air  quality 
standard  for  hydrocarbons.  The  other 
revision  removes  an  outdated  citation  of 
a  current  SIP  provision  regarding  the 
granting  of  visible  emissions  exceptions 
by  control  officers.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  March  31.  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Harold  A.  Frankford, 
Mailcode  3AP20.  U.S.  Environmental 
Protection  Agency,  Region  III.  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  814-2108,  or 
by  e-mail  at  frankford.haroId@epa.gov. 
Please  note  that  while  questions  may  be 
posed  via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 


SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  February  4,  2003. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  03-1515  Filed  2-26-03;  8:45  ami 

BILUNG  CODE  6S60-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  II  Docket  No.  VI4-249B;  FRL-7455- 
4] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  Virgin 
Islands 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

n 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands.  The  negative  declaration 
satisfies  EPA's  promulgated  Emission 
Guidelines  (EG)  for  existing  commercial 
and  industrial  solid  waste  incineration 
(CISWI)  units.  In  accordance  with  the 
EG,  states  are  not  required  to  submit  a 
plan  to  implement  and  enforce  the  EG 
if  there  are  no  existing  CISWI  units  in 
the  state  and  it  submits  a  negative 
declaration  letter  in  place  of  the  State 
Plan.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  V-irgin  Islands  submittal 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule. 

If  EPA  receives  no  adverse  comments, 
EPA  will  not  take  further  action  on  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  public   . 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
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interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  March  31,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  11  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  available  for  inspection  at  the  Region 
2  Office  in  New  York  City.  Those 
interested  in  inspecting  the  submittal 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Demian  P.  Ellis  at 
EIlis.Demian@epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor,  New  York.  New 
York  10007-1866. 

A  copy  of  the  Virgin  Islands  submittal 
is  also  available  for  inspection  at  the 
following  location:Virgin  Islands 
Department  of  Planning  and  Natural 
Resources,  Division  of  Environmental 
Protection,  Cyril  E.  King  Airport,    . 
Terminal  Building.  2nd  Floor,  St. 
Thomas.  USVI.  00802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demian  P.  Ellis,  Air  Programs  Branch, 
Environmental  Protection  Agency.  290 
Broadway.  25th  Floor.  New  York.  New 
York  10007-1866,  Telephone,  (212) 
637-4249. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  approve  a  negative 
declaration  submitted  by  the 
Government  of  the  United  States  Virgin 
Islands  (Virgin  Islands)  on  October  25, 
2002.  The  negative  declaration  officially 
certifies  to  EPA  that,  to  the  best  of  the 
Virgin  Islands'  knowledge,  there  are  no 
commercial  and  industrial  solid  waste 
incineration  (CISWI)  units  in  operation 
within  the  Territory.  This  negative 
declaration  concerns  existing  CISWI 
units  throughout  the  Territory  of  the 
U.S.  Virgin  Islands.  The  negative 
declaration  satisfies  the  Federal 
Emission  Guidelines  (EG)  requirements 
of  EPA's  promulgated  regulation 
entitled  "Emission  Guidelines  for 
Existing  Commercial  and  Industrial 
Solid  Waste  Incineration  Units'  (65  FR 
75338,  December  1,  2000). 

Dated:  February  11.  2003. 
lane  M.  Kenny, 

Regional  Administrator.  Region  2. 

(FR  Dor.  03-4517  Filed  2-26-03;  8:45  am) 

BILLING  COOE  6S60-5O-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.021303A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

summary:  The  Administrator.  Northeast 
Region.  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  of  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP  are 
consistent  with  the  goals  and  objectives  . 
of  the  Summer  Floimder.  Scup,  and 
Black  Sea  Bass  Fishery  Management 
Plan  (FMP);  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP;  and  the 
Bluefish  FMP.  However,  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  to 
issue  an  EFP.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  proposes  to  issue  EFPs 
that  would  allow  up  to  two  vessels  to 
conduct  a  supplemental  finfish  survey, 
and  up  to  15  additional  vessels  to 
conduct  fishing  operations  otherwise 
restricted  by  the  regulations  governing 
the  fisheries  of  the  Northeastern  United 
States.  In  order  to  fund  the  survey,  the 
15  additional  vessels  would  be  fishing 
for  specific  amounts  of  named  species 
under  the  Research  Set-Aside  (RSA) 
Program.  Regulations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  5  p.m. 
EST  March  14,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  NFI 
Supplemental  Survey  EFP  Proposal." 


Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Perra,  Fishery  Policy  Analyst.  978-281- 
9153. 

SUPPL£MENTARY  INFORMATION:  The 
application  process  for  an  EFP  was 
completed  by  the  National  Fisheries 
Institute  (NFI)  on  January  30,  2003.  The 
experiment,  cooq^nated  by  NFI  in 
cooperation  with  Rutgers  University  and 
NMFS'  Northeast  Fisheries  Science 
Center,  requested  EFPs  for  up  to  two 
vessels  to  conduct  a  supplemental 
finfish  survey  targeting  Mid-Atlantic 
migratory  species,  and  for  up  to  15 
additional  vessels  to  harvest  RSA 
allocations.  The  two  vessels 
participating  in  the  research  project,  and 
up  to  15  additional  vessels,  would  make 
additional  compensation  fishing  trips, 
during  closed  seasons,  to  land  up  to  the 
total  RSA  quota  allocation  of  67.163  lb 
(30.465  kg)  of  summer  flounder,  21,325 
lb  (9,673  kg)  of  scup,  21,338  lb  (9,679 
kg)  of  black  sea  bass,  140.543  lb  (63,749 
kg)  oiLoligo  squid.  194,413  lb  (88.185 
kg)  of /y/ex  squid,  702,712  lb  (318,745 
kg)  of  Atlantic  mackerel,  and  141,900  lb 
(64,365  kg)  of  bluefish.  However,  no  fish 
caught  during  these  compensation 
fishing  trips  smaller  than  the  legal 
minimum  size  could  be  sold,  traded, 
bartered,  or  processed  for  sale.  Landings 
from  such  trips  would  be  sold  to 
generate  funds  that  would  defray  the 
costs  associated  with  the  research 
projects. 

Under  the  research  project,  the 
research  vessels  would  make  two  trips 
of  several  days  each,  along  two 
transects,  and  conduct  10  research  tows 
during  each  trip.  One  transect  would  be 
east  of  Hudson  Canyon  and  one  south 
of  Baltimore  Canyon.  Sampling  would 
be  conducted  in  March  and  May  of  2003 
along  each  transect  at  50  fm  (91  m),  60 
fm  (110  m).  80  fin  (146  m),  125  fm  (229 
m),  150  fm  (247  m),  200  fm  (366  m).  and 
225  fm  (411  m),  with  two  additional 
trawl  sites  added  along  each  of  the 
transects  based  on  the  catches  of  the 
target  species.  Primary  target  species 
would  be  summer  flounder,  scup,  black 
sea  bass,  monkfish,  and  spiny  dogfish; 
secondary  target  species  would  be 
skates,  yellowrtail  flounder,  winter 
flounder,  lobster,  and  Loligo  squid.  One 
tow  would  be  conducted  at  each  station 
over  a  fixed  distance  of  2  nautical  miles, 
with  tow  speeds  of  3  to  3.2  knots.  A 
four-seam  box  net  would  be  used  with 
a  2.4-inch  (6-cm)  mesh  codend.  Careful 
records  would  be  kept  of  all  gear 
descriptions  so  that  subsequent  surveys 
can  use  consistent  gear.  Scientific 
research  personnel  would  be  on  boards 
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the  vessels  at  all  times  when  the  survey 
is  conducted. 

To  facilitate  the  collection  of  data 
during  periods  with  the  greatest 
potential  for  fishing  success,  the 
research  vessels  would  be  exempt  from 
the  summer  flounder  closures  at  50  CFR 
648.101(a)  and  (b);  summer  flounder 
gear  restrictions  at  §648.104;  scup 
trimester  quota  closures  at  §  648.121(a); 
scup  gear  restricted  area  provisions  at 
§  648.122(a)  and  (b);  scup  trawl  gear 
restrictions  at  §  648.123;  black  sea  bass 
trip  limits  at  §648. 140(b)(2);  black  sea 
bass  quarterly  quota  closures  at 
§  648.141;  black  sea  bass  gear 
restrictions  at  §648.144(1),(2),(3),  and 
(4);  Loligo  squid,  lUex  squid,  and 
mackerel  closures  at  §  648.22(a)  and  (c); 
and  bluefish  closures  at  §  648.161(a)  and 
(b).  In  order  to  collect  individual  fish 


sizes  and  other  data,  the  research 
vessels  would  also  be  exempt  from: 
Minimum  size  requirements  for  summer 
flounder  at  §648.103(a),Cb),  and  (c);  for 
scup  at  §  648.124(a);  for  black  sea  bass 
at  §  648.143;  for  monkfish  at  §  648.93; 
for  spiny  dogfish  at  §  648.233;  for 
yellowtail  floimder  and  winter  flounder 
at  §  648.83;  and  for  lobster  at 
§  697.20(b);  from  spiny  dogfish  closures 
at  §648.231;  and  from  Northeast 
multispecies  regulated  mesh 
requirements,  and  restrictions  on  gear 
and  methods  of  fishing  at  §  648.80. 
The  1  to  15  vessels  that  would  be 
used  to  harvest  the  RSA  allocations 
would  be  exempt  only  from  the  summer 
flounder  closures  at  §648. 101  (a)  and  (b); 
summer  flounder  gear  restrictions  at 
§  648.104;  scup  trimester  quota  closures 
at  §  648.121(a);  black  sea  bass  trip  limits 


at  §648. 140(b)(2);  black  sea  bass 
closures  at  §  648.140  and  §  648.141 ; 
Loligo  squid,  lUex  squid,  and  Atlantic 
mackerel  closures  at  §  648.22(a)  and  (c): 
and  bluefish  closures  at  §  648.161(a)  and 
(b). 

Any  landings  that  would  occur  from 
research  or  compensation  fishing  wolild 
be  reported  in  the  Vessel  Trip  Reports, 
as  required.  All  landings  would  be 
landed  in  compliance  with  applicable 
state  landing  laws. 

Authority:  16  U.S.C.  1801  et  seq.         '^ 
Dated;  February  20.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable       » 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-4566  Filed  2-26-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Southwest  Idaho  Resource 
Advisory  Committee.  Boise.  ID.  USDA. 
Forest  Service. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Hub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Boise  and  Payette  National 
Forests'  Southwest  Idaho  Resource 
Advisory  Committee  will  meet 
Wednesday.  Marcy  19.  2003  in  Boise. 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  March  19,  begins  at 
10:30  a.m.  at  the  Idaho  Counties  Risk 
Management  Program  Building 
(ICRMP),  3100  Vista  Avenue,  Boise, 
Idaho.  Agenda  topics  will  include 
review  and  approval  of  project 
proposals,  and  an  open  public  forum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Swick.  Designated  Federal 
Officer,  at  (208)  634-0401. 

Dated:  February  21.  2003. 
Mark  |.  Madrid, 

Forest  Supervisor,  Payette  National  Forest. 
(FR  Doc.  03-4594  Filed  2-26-03;  8:45  am] 

BIUJNC  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Cfianges  to 
Section  1  of  the  Iowa  State  Technical 
Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS).  U.S. 
Department  of  Agriculture. 

action:  Notice  of  availability  of 
proposed  changes  in  the  Iowa  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Iowa 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
Section  4  Practice  Standards  and 
Specifications,  Conservation  Cover  (327) 
and  Critical  Area  Planting  (342)  to 
account  for  improved  technology.  These 
practice  standards  can  be  used  in 
systems  that  treat  highly  erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  March  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leroy  Brown.  State  Conservationist. 
Natural  Resources  Conservation  Service, 
210  Walnut  Street,  693  Federal 
Building,  Des  Moines,  Iowa  50309;  at 
515/284-4260;  fax  515/284-4394. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  February  7,  2003. 
Leroy  Brown, 
State  Conservationist. 
|FR  Doc.  03-4620  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Proposed  collection;  comments 
requested.  


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Rural  Rental  and 
Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  28,  2003  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  H.  MacDowell.  Senior  Loan 
Specialist.  Rural  Housing  Service,  U.S. 
Department  of  Agriculture,  Stop  0781, 
Washington,  DC  20250-0781, 
Telephone  (202)  720-1604. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Rental  and  Cooperative 
Housing  Loan  Policies.  Procedures,  and 
Authorizations. 

OMB  Number:  0575-0047. 
Expiration  Date  of  Approval:  June  30, 
2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS),  an  agency  of  the  U.S.  Department 
of  Agriculture,  is  authorized  to  make 
loans  to  finance  rural  rental  housing 
(RRH)  and  rural  cooperative  housing 
(RCH)  complexes  and  related  facilities 
under  Sections  515  and  521  of  Title  V 
•  of  the  Housing  Act  of  1949,  as  amended. 
The  RRH  and  RCH  programs  provide 
affordable  rental  and  cooperative 
housing  for  elderly  or  disabled  persons 
and  families,  and  other  persons  and 
families  of  low  or  moderate  income  in 
nu°al  areas. 

RHS  is  responsible  for  ensuring  that 
these  Federally  funded  loans  are  made 
to  eligible  applicants  for  authorized 
purposes.  The  information  collected  is 
necessary  to  determine  the  eligibility  of 
the  applicant  and  the  feasibility  of  the 
proposed  housing.  If  not  collected,  the 
Agency  would  be  providing 
imauthorized  Federal  assistance. 
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Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6.9  hours  per 
response. 

Respondents:  Individuals,  trusts, 
associations,  partnerships,  limited 
partnerships.  State  or  local  public 
agencies,  consumer  cooperatives,  and 
profit  or  nonprofit  corporations. 

Estimated  Number  of  Respondents: 
623. 

Estimated  Number  of  Responses  per 
Respondent:  9. 

Estimated  Total  Annual  Burden  on 
Respondents:  35,088. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Tracy 
Givelekian,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0742, 1400  Independence  Ave.' 
SW.,  Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  22.  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 
(FR  Doc.  03-4622  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  341(K-XV-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1267] 

Expansion  of  Foreign-Trade  Zone  219, 
Yuma,  AZ 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 


the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Yuma  County  Airport 
Authority,  Inc.,  grantee  of  Foreign-Trade 
'Zone  219,  submitted  an  application  to 
the  Board  for  authority  to  expand  FTZ 
219  to  include  a  site  at  the  Yuma 
Commerce  Center  (95  acres)  in  Yiuna, 
Arizona,  within  the  San  Luis  Customs 
port  of  entry  (FTZ  Docket  32-2002;  filed 
8/14/02); 

Whereas,  notice  inviting  public 
conunent  was  given  in  the  Federal 
Register  (67  FR  54168.  8/21/02)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expemd  FTZ  219  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC.  this  7th  day  of 
February  2003. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  03-4584  Filed  2-26-03;  8:45  am] 
BILUNG  CODE  3S10-OS-P  , 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  9-2003] 

Foreign-Trade  Zone  148— Knoxville, 
Tennessee,  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Industrial 
Development  Board  of  Blount  Coimty, 
grantee  of  Foreign-Trade  Zone  148, 
requesting  authority  to  expand  FTZ  148, 
in  the  Knoxville,  Tennessee,  area, 
adjacent  to  the  Knoxville  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  February  6,  2003. 

FTZ  148  was  approved  on  June  28, 
1988  (Board  Order  384,  53  FR  26095,  7/ 
11/88).  The  zone  project  ciurently 
consists  of  the  following  sites:  Site  1 
(45.6  acres) — within  the  Bill  MuUins 
Warehouse  Park,  Prosser  Road, 


Knoxville;  Site  2  (4.5  acres)— Blount 
County  Industrial  Park,  some  five  miles 
south  of  McGhee  Tyson  Airport, 
Maryville;  Site  2A  (27.000  sq.  ft)— 
McGhee  Tyson  Airport,  some  3  miles 
north  of  Site  2,  Alcoa;  and.  Site  3  (6.5 
acres)— Valley  Industrial  Park,  State 
Route  62,  Oak  Ridge. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site  (54 
acres)  in  Crossville:  Proposed  Site  4  (54 
acres) — within  the  CoLinx  warehousing 
facilities,  1536  Genesis  Road,  Crossville. 
The  site  is  owned  by  the  Industrial 
Development  Board  of  Cumberland 
County  and  the  City  of  Crossville.  It  will 
be  operated  by  CoLinx  LLC,  a  logistics 
services  provider.  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building — Suite  4100W. 
1099— 14th  Street,  NW.,  Washington, 
DC*20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
April  28.  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-dav  period  (to 
May  13.  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  U.S. 
Customs  Service.  Duncan  Federal 
Building,  710  Locust  Street.  Room  435, 
Knoxville,  Tennessee  37902. 

Dated:  February  6.  2003.  '' 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-4580  Filed  2-26-03r8:45  ^m] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1268] 

Approval  for  Expanded  Manufacturing 
Authority  (Industrial  Automation 
Products),  Within  Foreign-Trade 
Subzone  204A,  Siemens  Energy  & 
Automation,  Inc.;  Carter  County,  TN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Tri-Cities  Airport 
Commission,  grantee  of  Foreign-Trade 
Zone  204,  has  applied  to  expand  the 
scope  of  manufacturing  authority  for 
FTZ  Subzone  204A  (Siemens  Energy  & 
Automation,  Inc.  facilities  in  Carter 
County,  Tennessee)  to  include 
production  of  additional  finished 
products  (e.g..  automotive,  media,  and 
traffic'technologies)  and  components 
under  FTZ  procedures  (FTZ  Doc.  16- 
2002;  filed  3-4-2002); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  11097.  3-12-2002);  and. 
-     Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 


that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28.  and  further 
subject  to  a  restriction  that  carrying 
cases  of  textile  materials  (HTS  4202.12) 
be  admitted  to  the  subzone  in 
privileged-foreign  status. 

Signed  at  Washington.  DC.  this  7th  day  of 
February  2003. 

Faryar  Shirzad,  , 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
(FR  Doc.  03-4581  Filed  2-26-03;  8:45  am] 

aiLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  January 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  February  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213Cb){2002).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  January  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.221(c)(l)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  coimtervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  January  31,  2004. 


Antidumping  Duty  Proceedings 


France: 

Anhydrous  Sodium  Metasilicate  (ASM),  A-427-098  

Rhone-Poulenc,  S.A. 
The  Peoples  Republic  of  China:  , 

Folding  Gift  Boxes'  A-570-866  

Red  Point  Paper  Products  Co.,  Ltd. 

Yun  Choy,  Ltd. 

Potassium  Permanganate  ^  A-570-001   

Groupstars  Chemicals,  LLC 
The  Republic  of  Korea: 

Top-of-the-Stove  Stainless  Steel  Cooking  Ware,  A-580-601  

Dong  Won  Metal  Co.,  Ltd. 

Countervailing  Duty  Proceedings:  None. 
Suspension  Agreements:  None. 


Period  to  be 
reviewed 


1/1/02-12/31/02 


8/6/01-12/31/02 


1/1/02-12/31/02 


1/1/02-12/31/02 


1 1f  one  of  the  above-named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  folding  gift  boxes  from  the  People's  Republic 
of  China  who  havrnot  qSe6°7! separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 


exporters  are  a  part 


v; 


Tonl  oMhe^atove-named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  potassium  Pe"Tian.ga"a«e  from  the  People's 
'ubl?c  of  Chtia  who  hive  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which 


Republic 

the  named  exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 


continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 


absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
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exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  vdth  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i).  '_ 

Dated:  February  21,  2003. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II,  Office  4, 
Import  Administration. 

[FR  Doc.  03-4650  Filed  2-26-03;  8:45  am] 
BILUNG  CODE  3S10-4>S-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-007] 

Barium  Chloride  From  the  People's 
Republic  of  China:  Rescission  of 
Antidumping  Duty  Administrative 
Review 

t 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  February  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Drew  Jackson  of  John  Conniff  at  (202) 
482-4406  or  (202) 482-1009. 
respectively;  AD/CVD  Enforcement. 
Office  4.  Group  II.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14tH  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2.  2002.  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  barium 
chorloride  from  the  People's  Republic  of 
China  (PRC)  (67  FR  61849).  Pursuant  to 
a  request  made  by  Chemical  Products 
Corporation  (the  petitioner),  the 
Department  initiated  an  administrative 
review  of  the  antidumpimg  duty  order 
on  bariiun  chloride  from  the  PRC  for  the 
period  October  1.  2001.  through 
September  30,  2002.  on  November  18. 
2002  (67  FR  70402);  (November  22,    ■ 
2002).  On  January  7.  2003.  the  petitioner 
withdrew  its  request  for  the 
administrative  review  of  barium 
chloride  from  the  PRC.  - 


Rescission  of  Review 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that  a 
party  that  requests  an  administrative 
review  may  withdraw  the  request 
within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  administrative  review. 
The  Department  is  rescinding  the 
administrative  review  of  the  order  on 
barium  chloride  from  the  PRC  for  the 
period  October  1,  2001,  through  * 

September  30.  2002.  because  the 
requesting  party  has  withdrawn  its 
request  for  this  administrative  review 
within  the  90-day  time  limit  and  no 
other  interested  parties  have  requested  a 
review  of  barium  chloride  from  the  PRC 
for  this  time  period. 

This  notice  is  in  accordance  with 
section  777(i)(l)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  February  20,  2003. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-4582  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  3S10-OS-M 

(_ 

DEF^ARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-489-805] 

Notice  of  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  from  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  19,  2002,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  pasta  (pasta)  from  Ttukey. 
covering  the  period  July  1.  2001  through 
Jime  30,  2002.  and  one  manufacturer/ 
exporter  of  the  subject  merchandise, 
Filiz  Gida  Sanayi  ve  Ticaret  (Filiz).  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 
This  review  has  now  been  rescinded 
due  to  Filiz's  withdrawal  of  its  request 
for  an  administrative  review. 
EFFECTIVE  DATE:  February  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lyman  Armstrong  or  Jim  Neel.  AD/CVD 
Enforcement.  Office  6.  Group  II,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 


Commerce..  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3601  or  (202)  482- 
4161,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31.  2002.  the  Department 
received  a  letter  from  Filiz  requesting  an 
administrative  review  of  the 
antidumping  order  on  pasta  bom 
Turkey.  On  August  19,  2002.  the 
Department  initiated  an  administrative 
review  of  the  antidumping  order  on 
pasta  from  Turkey  for  the  period  July  1 , 
2001  to  June  30.  2002.  On  August  29. 
2002.  Filiz  submitted  a  letter  requesting 
to  withdraw  from  the  above  referenced 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  pureies, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this " 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although.the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  order  is 
dispositive. 

Rescission  of  Administrative  Review 

Within  90  days  of  the  August  27.  2002 
notice  of  initiation,  Filiz  requested  to 
withdraw  from  the  above  referenced 
administrative  review.  See  Letter  frt)m 
Filiz  to  the  Department  dated  August 
29,  2002  on  file  in  the  Central  Records 
unit.  Room  B-099,  Main  Building  of  the 
Department  of  Commerce. 

In  accordance  with  the  Department's 
regulations,  and  consistent  with  its 
practice,  the  Department  hereby 
rescinds  the  administrative  review  of     • 
pasta  from  Turkey  for  the  period  July  1 , 
2001  to.  June  30,  2002.  See  19  CFR 
section  351.213(d)(1),  which  states  in 
pertinent  part:  "The  Secretary  will 


9050 


Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27.  2003  /  Notices. 


rescind  an  administrative  review  under 
this  section,  in  whole  or  in  part,  if  a 
party  that  requested  a  review  withdraws 
the  request  within  90  days  of  the  date 
of  publication  of  notice  of  initiation  of 
the  requested  review." 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of 
1930.  as  amended,  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  February  13.  2003. 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  03-4579  Filed  2-26-03:  8:45  am) 
BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-570-847] 

Persulfates  from  the  People's  Republic 
of  China:  Extension  of  Time  Limit  for 
Preliminary  Results  in  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review. 

EFFECTIVE  DATE:  February  27.  20Q3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Strollo  at  (202)  482-0629. 
Office  of  AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  On  August 
27,  2002,  the  Department  published  in 
the  Federal  Register  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  persulfates 
from  the  People's  Republic  of  China. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  67  FR  55000  (Aug.  27,  2002).  The 
period  of  review  is  July  1,  2001  through 
June  30,  2002.  The  review  covers  one 
exporter  of  the  subject  merchandise  to 
the  United  States. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Tarriff  Act  of  1930, 
as  amended  (the  Act),  the  Department 
shall  make  a  preliminary  determination 
in  an  administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 


however,  that  the  Department  may 
extend  the  245-day  period  to  365  days 
if  it  determines  it  is  not  practicable  to 
complete  the  review  within  the 
foregoing  time  period.  Due  to  the 
respondent's  request  for  a  partial 
revocation  of  the  antidumping  duty 
order,  and  the  fact  that  the  Department 
needs  sufficient  time  to  conduct  a 
verification  in  this  proceeding,  it  is  not 
practicable  to  complete  this  review 
within  the  time  limit  mandated  by 
section  751(a)(3)(A)  of  the  Act. 
Therefore,  in  accordance  with  section 
751(al(3)(A)  of  the  Act,  we  have  fully 
extended  the  deadline  until  July  31, 
2003. 

Dated:  February  21,  2003. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretaryfor  Import 
Administration. 

IFR  Dot:.  03-4653  Filed  2-26-03;  8:45  am] 
BILUNG  CODE  3510-08-8 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-837,  A-533-828,  A-580-S52,  A-201- 
831,  A-549-820] 

Notice  of  Initiation  of  antidumping  duty 
investigations:  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
the  Republic  of  Korea,  Mexico,  and 
Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Initiation  of  antidumping  duty 
investigations.  


EFFECTIVE  DATE:  February  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  (Brazil  and  Republic  of 
Korea)  at  (202)  482-4162.  Victoria 
Schepker  (India  and  Thailand)  at  (202) 
482-1756,  and  David  Layton  (Mexico)  at 
(202)  482-0371,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Initiation  of  Investigations 


The  Petitions 

On  January  31,  2003,  the  Department 
received  petitions  filed  in  proper  form 
by  American  Spring  Wire  Corp.,  Insteel 
Wire  Products  Company,  and  Sumiden 
Wire  Products  Corp.  (collectively,  the 
petitioners).  The  Department  received 
supplemental  information  to  the 
petitions  from  February  4  through 
February  14,  2003. 

In  accordance  with  section  732(b)(1) 
of  the  Tariff  Act  of  1930,  as  amended 


(the  Act),  the  petitioners  allege  that 
imports  of  prestressed  concrete  steel 
wire  strand  (PC  strand)  from  Brazil, 
India,  the  Republic  of  Korea  (Korea), 
Mexico,  and  Thailand  are.  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
•section  731  of  the  Act,  and  that  imports 
from  Brazil,  India,  Korea.  Mexico,  and 
Thailand  are  materially  injuring,  or  are 
threatening  to  materially  injure  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
.    sections  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  they  are 
requesting  the  Department  to  initiate. 
See  infra,  "Determination  of  Industry 
Support  for  the  Petitions." 

Period  of  Investigation 

The  anticipated  period  of 
investigation  (POI)  for  Brazil,  India, 
Korea,  Mexico,  and  Thailand  is  January 
1,  2002,  through  December  31,  2002. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
prestressed  concrete  steel  wire  (PC 
strand)  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tehsioned)  appUcations.  The 
product  definition  encompasses  covered 
and  uncovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  un4er  these 
investigations  is  currently  classifiable 
under  subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  [Antidumping 
Duties:  Countervailing  Duties;  Final 
Rule.  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
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and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petidon.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  "the  domestic  industry"  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 


'  See  Algoma  Steel  Corp.  Ltd.  v.  United  States, 
688  F.  Supp.  639.  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32380-81  (July  16,  1991). 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  tide."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  petitions  cover  PC  strand  as 
defined  in  the  Scope  of  Investigations 
section,  above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioners'  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petitions. 

Finally,  the  Department  has 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act,  the.petitions 
contain  adequate  evidence  of  industry 
support  and,  therefore,  polling  is 
unnecessary.  See  Import  Administration 
Antidumping  Investigations  Initiation 
Checklist:  Prestressed  Concrete  Steel 
Wire  Strand  from  Brazil.  India,  Korea, 
Mexico,  and  Thailand,  Industry  Support 
section,  February  20,  2003  (the 
Initiation  Checklist),  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

For  each  country,  we  determined, 
based  on  information  provided  in  the 
petition,  that  the  petitioners  have 
demonstrated  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petitions 
accoimt  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
732(c)(4)(A)(i)  of  the  Act  are  met. 
Furthermore,  because  the  Department 
received  no  opposition  to  the  petitions, 
the  domestic  producers  or  workers  who 
support  the  petitions  account  for  more 
than  50  percent  of  the  production  of  the  . 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petitions.  Thus,  the  requirements  of 
section  732(c){4)(A)(ii)  are  also  met. 
Accordingly,  we  determine  that  these 
petitions  are  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act.  See  the 
Injury  Allegation  section  in  the 
Initiation  Checklist. 


Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773(b)  of  the  Act. 
the  petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  India,  Korea,  Mexico,  and 
Thailand  were  made  at  prices  below  the 
cost  of  production  (COP)  and. 
accordingly,  requested  that  the 
Department  conduct  country-wide  sales- 
below-COP  investigations  in  connection 
with  these  investigations.  The  Statement 
of  Administrative  Action  (SAA), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  Uruguay  Round  Agreements  Act 
(URAA),  states  that  an  allegation  of  sales 
below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  The 
SAA  states  that  "Commerce  will 
consider  allegations  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country, 
just  as  Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation."  SAA,  H.R.  Doc.  No.  103- 
316  at  833  (1994). 

Further,  the  SAA  provides  that 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  "reasonable  groimds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  grounds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  We  have  analyzed  the  country- 
specific  allegations  as  described  below 
for  India,  Korea,  Mexico,  and  Thailand. 
Based  on  our  analysis,  we  foiuid 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  PC  strand  in  the  above- 
referenced  cbuntries  were  made  at 
prices  below  cost.  See  the  Normal  Value 
sections  below. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  "the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  and 
home  market  prices,  and  constructed 
value  (CV)  are  discussed  in  greater 
detail  in  the  Initiation  Checklist.  Should 
the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  oiu- 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 
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Brazil 

Constructed  Export  Price 

The  petitioners  based  constructed 
export  price  (CEP)  on  prices  for  sales  of 
low-relaxation  PC  strand  from  a 
Brazilian  producer,  through  its  U.S. 
affiliate,  to  an  unaffiliated  U.S. 
purchaser.  The  petitioners  calculated  a 
single  average  U.S.  gross  unit  price  and 
deducted  from  it  estimated  costs  for 
international  freight  and  insurance 
charges,  U.S.  inland  freight  charges, 
harbor  maintenance  and  merchandise 
processing  fees,  and  imputed  credit 
expenses  to  arrive  at  an  average  net  U.S. 
price.  Information  regarding  U.S. 
warehousing  expenses,  indirect  selling 
expenses,  inventory  carrying  expenses, 
and  CEP  profit  was  not  reasonably 
available  to  petitioners;  therefore,  the 
petitioners  did  not  deduct  these  items 
from  the  average  gross  unit  price. 
Instead,  as  a  conservative  estimate  of 
these  expenses,  the  petitioners 
subtracted  from  the  U.S.  price  an 
amount  for  the  prevailing  commission 
rate  for  PC  strand  sold  in  the  United 
States  via  unaffiliated  agents  to  foreign 
producers'  imaffiliated  U.S.  customers. 

Normal  Value 

With  respect  to  the  normal  value 
(NV),  the  petitioners  provided  a  home 
market  price  for  low-relaxation  PC 
strand  that  was  obtained  from  a  foreign 
market  researcher  familiar  with 
Brazilian  sales.  See  Memorandum  to  the 
File  from  Magd  Zalok,  Case  Analyst, 
concerning  Telephone  Conversation 
with  Market  Researcher  Regarding  the 
Petitions  for  Imposition  of 
Antidumping:  Prestressed  Concrete 
Steel  Wire  Strand  from  Brazil  (February 
12,  2003).  To  calculate  the  NV,  the 
petitioners  adjusted  the  gross  unit  price 
for  home  market  credit  expenses  and 
inland  freight. 

The  estimated  dumping  margin  for 
Brazil,  based  on  a  comparison  of  CEP 
and  home  market  price,  is  118.75 
percent. 

India 

Constructed  Export  Price 

The  petitioners  based  CEP  on  prices 
for  low-relaxation  PC  strand  from  an 
Indian  producer,  through  its  U.S. 
affiliate,  to  unaffiliated  U.S.  purchasers. 
The  petitioners  calculated  a  single 
average  gross  unit  price  and  deducted 
estimated  costs  for  international  freight 
and  insurance  charges,  U.S.  inland 
freight  charges,  harbor  maintenance  and 
merchandise  processing  fees,  and 
imputed  credit  expenses  to  calculate  an 
average  n6t  U.S.  price.  Information 
regarding  U.S.  warehousing  expenses, 


indirect  selling  expenses,  inventory 
carrying  expenses,  and  CEP  profit  were 
not  reasonably  available  to  the 
petitioners;  therefore,  the  petitioners  did 
not  deduct  these  items  from  the  average 
gross  unit  price.  Instead,  as  a 
conservative  estimate  of  these  expenses, 
the  petitioners  subtracted  from  the  U.S. 
price  an  amount  for  the  prevailing 
commission  rate  for  PC  strand  sold  in 
the  United  States  via  unaffiliated  agents 
to  foreign  producers'  unaffiliated  U.S. 
customers. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  for  low- 
relaxation  PC  strand  produced  that  was 
obtained  from  a  foreign  market 
researcher  familiar  with  Indian  sales. 
See  Memorandum  to  the  File  from 
Victoria  Schepker,  Case  Analyst, 
concerning  Telephone  Conversation 
with  Market  Researcher  Regarding  the 
Petitions  for  Imposition  of 
Antidumping:  Prestressed  Concrete 
Steel  Wire  Strand  from  India  (February 
7,  2003).  The  petitioners  calculated  an 
average  gross  unit  price  and  adjusted 
the  average  price  for  home  market  credit 
expenses  and  inland  freight. 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  "**" 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  cost  of  manufacture 
(COM);  selling,  general  and 
administrative  (SG&A)  expenses; 
financial  expenses;  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  PC  strand  in  the  United  States 
and  in  India  using  publicly  available 
data.  For  initiation  purposes,  we  have 
recalculated  the  labor  and  electricity 
costs  by  first  indexing  the  costs  in  the 
foreign  denominated  currency  and  then 
converting  the  costs  to  U.S.  Dollars 
based  on  the  prevailing  exchange  rate 
for  the  comparison  period.  To  calculate 
SG&A,  the  petitioners  relied  on  amounts 
reported  in  the  financial  statements,  for 
the  fiscal  year  ending  March  31,  2002, 
of  Tata  SSL  Ltd.,  an  Indian  PC  strand 
producer.  To  calculate  financial 
expenses,  the  petitioners  relied  on 
amounts  reported  in  the  consolidated 
financial  statements,  for  the  fiscal  year 
ending  March  31,  2002,  of  Tata  Iron  & 
Steel  Company  Ltd..  an  Indian  PC 
strand  producer.  Based  upon  a 


comparison  of  the  price  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  India  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A,  and  interest  expense 
figures  used  to  compute  the  Indian 
home  market  costs.  Consistent  with 
section  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  proQt  based  upon  amounts  reported 
by  an  Indian  PC  strand  producer's 
financial  statements  for  the  year  ended 
March  31,  2002. 

The  estimated  dumping  margin  for 
India,  based  on  a  comparison  of  CEP 
and  home  market  price,  is  65.23 
percent.  The  estimated  dumping  margin 
based  on  a  comparison  between  CEP 
and  CV  is  102.07  percent. 

Korea 

Export  Price 

-The  petitioners  based  export  price 
(EP)  on  prices  within  the  POI  for  sales 
of  low-relaxation  PC  strand  produced  by 
two  Korean  companies  and  offered  for 
sale  to  an  unaffiliated  U.S.  customer. 
The  petitioners  averaged  the  gross 
prices,  by  company,  and  deducted  from 
the  average. prices  international  freight 
and  insurance  expenses,  U.S.  customs 
duties.  U.S.  harbor  maintenance  and 
merchandise  processing  fees,  and  the 
U.S.  irdand  freight  expenses. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  meirket  prices  based  on 
prices  within  the  POI  for  sales  of  PC 
strand  produced  by  two  Korean 
companies  and  offered  for  sale  to  an 
unaffiliated  customer.  The  price  quotes 
are  based  on  information  gathered  by  a 
market  researcher  familiar  with  the 
Korean  sales.  See  Memorandum  to  the 
File  from  Magd  Zalok,  Case  Analyst, 
concerning  Telephone  Conversation 
with  Market  Researcher  Regarding  the 
Petitions  for  Imposition  of 
Antidumping:  Prestressed  Concrete 
Steel  Wire  Strand  from  Korea  (February 
11,  2003).  To  calculate  the  NV,  the 
petitioners  deducted  inland  freight  from 
the  home  market  prices,  and,  consistent 
with  our  statutory  EP  circumstances-of- 
sale  calculation  methodology,  adjusted 
the  home  market  prices  for  imputed 
credit  and  commissions  by  deducting 
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home  market  credit  expenses  from  the 
home  market  prices  and  adding  the  U.S. 
imputed  credit  and  U.S.  commission 
expenses  to  these  prices. 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP.  within  the  meaning  of  section 
773(b)  of  the  Act.  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  COM.  SG&A 
expenses,  financial  expenses,  and 
packing  expenses.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  PC  strand  products 
in  the  United  States  and  Korea  using 
publicly  available  data.  For  initiation 
purposes,  we  have  recalculated  the 
labor  and  electricity  costs  by  first 
indexing  the  costs  in  the  foreign 
denominated  currency  and  then 
converting  the  costs  to  U.S.  Dollars 
based  on  the  prevailing  exchange  rate 
for  the  comparison  period.  To  calculate 
SG&A  and  interest  expenses,  the 
petitioners  relied  upon  amounts 
reported  in  the  2001  financial 
statements  of  Kiswire — Koryo  Steel 
Company  (Kiswire)  and  Dong  il — Dong- 
il  Steel  Manufacturing  Co.  Inc.,  two 
Korean  producers  of  PC  strand.  Based 
upon  a  comparison  of  the  price  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Korea  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A  and  interest  expense 
figures  used  to  compute  the  Korean 
home  market  costs.  Consistent  with 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amounts  reported  in  Kiswire's  2001 
financial  statements. 

The  estimated  dumping  margin  for 
Korea,  based  on  a  comparison  of  EP  and 
home  market  prices,  ranges  from  18.67 
to  27.06  percent.  The  estimated 
dumping  margin,  based  on  a  - 
comparison  between  EP  and  CV,  ranges 
from  42.62  to  54.19  percent. 


Mexico 

Export  Price 

The  petitioners  based  EP  on  prices 
within  the  POI  for  sales  of  low- 
relaxation  PC  strand  manufactured  by  a 
Mexican  producer  and  offered  for  sale 
directly  to  an  unaffiliated  U.S. 
customer.  The  petitioners  averaged  the 
gross  prices  for  the  individual  prices 
and  deducted  U.S.  import  duties,  freight 
and  insurance  to  the  U.S.  port  of  entry, 
and  U.S.  inland  freight  bom  the  average 
price.  The  petitioners  did  not  deduct 
U.S.  harbor  maintenance  and 
merchandise  processing  fees,  based  on 
the  conservative  assumption  that  the 
Mexican  products  were  shipped  over 
land. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  market  price  that  was 
obtained  from  an  invoice  for  an  actual 
sale  in  Mexico  to  an  unaffiliated 
customer.  The  petitioners  state  that  the 
invoice  price  reported  was  a  delivered 
f)rice.  To  calculate  the  NV,  the 
petitioners  deducted  inland  freight  from 
the  home  market  price,  and,  consistent 
with  our  statutory  EP  circumstances-of- 
sale  calculation  methodology,  adjusted 
the  home  market  price  for  imputed 
credit  and  commissions  by  deducting 
home  market  credit  expenses  from  the 
home  market  prices  and  adding  the  U.S. 
imputed  credit  and  U.S.  commission 
expenses  to  this  price. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP.  within  the  meaning  of  section 
773(b)  of  the  Act.  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SG&A. 
financial  expenses,  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  PC  Strand  in  the  United  States 
and  in  Mexico  using  publicly  available 
data.  For  initiation  purposes,  we  have 
recalculated  the  labor,  electricity  and 
natiual  gas  costs  by  first  indexing  the 
costs  in  the  foreign-denominated 
currency  and  then  converting  the  costs 
to  U.S.  Dollars  based  on  the  prevailing 
exchange  rate  for  the  comparison 
period.  To  calculate  SG&A  and  financial 
expenses,  the  petitioners  relied  upon 
amounts  reported  in  the  2001  financial 
statements  of  Aceros  Camesa,  S.A.  de 
CV.  (Camesa).  a  Mexican  producer  of 
PC  strand.  Based  upon  a  comparison  of 


the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accprdingly,  the  Department  is 
initiating  a  country-wide  cdsi 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Mexico  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  SG&A,  and  financial 
expense  figures  used  to  compute  home 
market  costs.  Consistent  with  773(e)(2) 
of  the  Act.  the  petitioners  included  in 
CV  an  amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  Camesa's  2001  financial 
statements.  ^  . 

The  estimated  diunping  margin  in  the 
petition  for  Mexico  based  on  a 
comparison  of  EP  and  home  market 
price  is  50.16  percent.  The  estimated 
dumping  margin  based  on  a  comparison 
between  EP  and  CV  is  77.20  percent. 

Thailand 

Export  Price 

The  petitioners  based  EP  on  a  price 
for  sales  of  low-relaxation  PC  strand 
produced  by  a  Thai  company  and 
offered  for  sale  to  an  unaffiliated  U.S. 
purchaser.  The  petitioners  calculated  a 
net  U.S.  price  by  deducting  estimated 
costs  for  international  freight,  insurance 
charges,  and  harbor  maintenance  and 
merchandise  processing  fees. 

Normal  Value 

With  respect  to  NV.  the  petitipners 
provided  a  home  market  price  for  low- 
relaxapon  PC  strand  produced  by  a  Thai 
company  and  offered  for  sale  to  an 
unaffiliated  Thai.purchaser.  The  price 
quotes  are  based  on  information 
gathered  by  a  market  researcher  familiar 
with  the  Thai  sales.  See  Memorandum 
to  the  File  from  Victoria  Schepker,  Case 
Analyst,  concerning  Telephone 
Conversation  with  Market  Researcher 
Regarding  the  Petitions  for  Imposition  of 
Antidumping:  Prestressed  Concrete 
Steel  Wire  Strand  from  Thailand 
(February  10.  2003).  To  calculate  the 
NV,  the  petitioners  deducted  inland 
freight  from  the  home  market  price,  and, 
consistent  with  our  statutory  EP 
circumstances-of-sale  calculation 
methodology,  added  the  U.S.  imputed 
credit  and  U.S.  commission  expenses  to 
this  price.        j^ 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
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made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act.  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  the  COM,  SG&A. 
financial  expenses,  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  PC  Strand  in  the  United  States 
and  in  Thailand  using  publicly  available 
data.  For  initiation  purposes,  we  have 
recalculated  the  labor  and  electricity 
costs  by  first  indexing  the  costs  in  the 
foreign-denominated  currency  and  then 
converting  the  costs  to  U.S.  Dollars 
based  on  the  prevailing  exchange  rate 
for  the  comparison  period.  To  calculate 
SG&A  and  financial  expenses,  the 
petitioners  relied  upon  sunounts 
reported  in  the  2001  financial 
statements  of  Siam  Wire.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP.  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  Act.  the  petitioners 
also  based  NV  for  sales  in  Thailand  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  SG&A.  and  financial 
expense  figures  used  to  compute  the 
Thai  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amounts  reported  in  the  Siam  WirS's 
2001  financial  statements. 

The  estimated  dumping  margin  for 
Thailand,  based  on  a  comparison  of  EP 
and  home  market  price  is  13.53  percenf. 
The  estimated  dumping  margin  based 
on  a  comparison  between  EP  and  CV  is 
29.68  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  PC  strand  from  Brazil, 
India.  Korea.  Mexico,  and  Thailand  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  cumulated  imports  from 


Brazil,  India,  Korea,  Mexico,  and 
Thailand  of  the  subject  merchandise 
sold  at  less  than  NV. 

The  petitioners  contend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  domestic 
prices,  revenue,  prof}t-to-sales  ratios, 
production  employment,  capacity 
utilization,  and  domestic  market  share. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  we  have 
determined  that  these  allegations  are 
properly  supported  by  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See  the 
Initiation  Checklist. 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  PC  strand,  we  have  found 
that  they  meet  the  requirements  of 
section  732  of  the  Act.  See  the  Initiation 
Checklist.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  PC  strand 
from  Brazil,  India,  Korea,  Mexico,  and 
Thailand  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is  extended, 
we  will  make  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Brazil,  India,  Korea, 
Mexico,  and  Thailand.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  each  petition  to  each  exporter  named 
in  the  petitions,  as  provided  for  under 
19  CFR  351.203(c)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiations  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations,  by  the  ITC 

The  ITC  will  determine  no  later  than 
March  17.  2003,  whether  there  is  a 
reasonable  indication  that  imports  of  PC 
strand  from  Brazil,  India.  Korea, 
Mexico,  and  Thailand  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  for  any 
country  will  result  in  the  investigation 
being  terminated  with  respect  to  that 
coimtry;  otherwise,  these  investigations 


will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  20.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-4652  Filed  2-26-03;  8:45  am] 
BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-838] 

Certain  Softwood  Lumber  Products 
From  Canada:  Notice  of  Rescission  of 
Antidumping  Duty  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  new  shipper  review. 

EFFECTIVE  DATE:  February  27,  2003. 
summary:  On  January  8,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (68  FR  1030)  a  notice 
annoimcing  the  initiation  of  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  softwood  lumber 
products  from  Canada,  covering  the 
period  May  22,  2002,  through  October 
31,  2002.  The  review  covers  Sciere  La 
Pointe  &  Roy  Ltee  (La  Pointe  &  Roy).  We 
are  now  rescinding  this  review  as  a 
result  of  La  Pointe  &  Roy's  withdrawal 
of  its  request  for  a  new  shipper  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Keith  Nickerson,  at 
(202)  482-1756  or  (202)  482-3813, 
respectively,  AD/CVD  Enforcement 
Office  V,  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  19  CFR  351.214(c) 
(April  2002),  on  November  26,  2002,  La 
Pointe  &  Roy  requested  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  softwood  lumber  products 
frtjm  Canada.  On  December  31,  2002,  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  19  CFR  351.214(d)(1),  we 
initiated  a  new  shipper  review  of  this 
order  for  the  period  May  22,  2002, 
through  October  31,  2002  (68  FR  1030). 
La  Pointe  &  Roy  withdrew  its  request  for 
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a  new  shipper  review  on  January  31, 
2003. 

Rescission  of  New  Shipper  Review 

The  Department's  regulations  at  19 
CFR  351.214(0(1)  provide  that  the 
Department  will  rescind  a  new  shipper 
review  if  the  party  that  requested  the 
review  withdraws  its  request  for  review 
within  60  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the 
requested  review.  La  Pointe  &  Roy 
withdrew  its  request  within  the  60-day 
period.  Accordingly,  we  are  rescinding 
this  review. 

Notification 

Bonding  is  no  longer  permitted  to 
fulfrU  security  requirements  for 
shipments  of  certain  softwood  lumber 
products  from  Canada  produced  and 
exported  by  La  Pointe  &  Roy,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  on  or 
after  the  publication  of  this  rescission 
notice  in  the  Federal  Register. 

This  notice  also  serves  as  the  only 
•reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanctions. 

This  notice  is  issued  and  published  in 
accordance  with  sections 
751(a)(2)(B)(iv)  and  777(i)  of  the  Act  and 
19  CFR  351.214(f)(3). 

E)ated:  February  19.  2003. 

Faryar  Shirzad, 

•Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-4583  Filed  2-26-03;  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

internationai  Trade  Administration. 
[A-822-B05] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Urea 
Ammonium  Nitrate  Solutions  from 
Belarus 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

EFFECTIVE  DATE:  February  27,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Martin  or  Tom  Futtner,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3936,  and  (202) 
482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine. that  urea  ammonium 
nitrate  solutions  (UANS)  from  Belarus 
are  being  sold,  or  are  likely  to  be  sold, 
in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the  Final 
Determination  of  Investigation  section 
of.this  notice. 

Case  History 

On  October  3,  2002.  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of 
UANS  from  Belarus.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Urea  Ammonium 
Nitrate  Solutions  From  Belarus,  67  FR 
62015  (October  3,  2002)  {Preliminary 
Determination).  Since  the  preliininary 
determination,  the  following  events 
have  occurred. 

On  November  7.  2002,  the  Department 
published  a  postponement  of  the  final 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of 
UANS  from  Belarus.  See  Postponement 
of  the  Final  Determinations  in  the  Less- 
Than-Fair-Value  Investigations  of  Urea 
Ammonium  Nitrate  Solutions  From 
Belarus,  the  Bussian  Federation,  and 
Ukraine,  67  FR  67823  (November  7, 
2002). 

During  November  2002,  the 
Department  conducted  a  verification  of 
Grodno  Production  Republican 
Enterprise's  (Grodno)  sales  and  factors 
of  production  (FOP)  information.  See 
Memorandum  from  Tom  Martin,  Import 
Compliance  Specialist,  through  Tom 
Futtner,  Program  Manager,  to  The  File, 
"Verification  of  Sales  and  Factors  of 
Production  Information  Reported  by 
Grodno  Production  Republican 
Enterprise,"  dated  December  20,  2002 
(Verification  Report).  Both  the  petitioner 
and  Grodno  filed  surrogate  value 
information  and  data  on  November  26, 
2002.1 ' 

On  November  1,  2002,  the  petitioner 
requested  aiiearing  pursuant  to  19  CFR 


>  The  petitioner  in  this  investigation  is  Ihe 
Nitrogen  Solutions  Fair  Trade  Committee.  Its 
members  consist  of  tT  Industries,  Inc.,  Mississippi 
Chemical  Corporation,  and  Terra  Industries.  Inc. 


351.301(e).  However,  no  hearing  was 
held  in  this  investigation  because  the 
petitioner  withdrew  its  request  for  a 
hearing. 

In  a  memorandum  filed  on  December 
23,  2002,  we  altered  the  time  limit  for 
submitting  case  briefs  pursuant  to 
351.309(c)(l)(i)  of  the  Department's 
regulations.  We  received  a  case  brief 
from  the  petitioner  on  January  7,  2003. 
On  January  14,  2003,  the  respondent, 
through  the  Embassy  of  the  Republic  of 
Belarus,  requested,  and  the  Department 
granted,  an  extension  for  Grodno  to 
submit  comments.  The  respondent 
provided  comments  on  January  17, 
2003. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  mixtures  of  urea 
and  ammonium  nitrate  in  aqueous  or 
ammoniacal  solution,  regardless  of 
nitrogen  content  by  weight,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is  . 
October  1,  2001,  throu^  March  3i; 
2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  comments  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Memorandum  from  Bernard  T. 
Carreau,  Deputy  Assistant  Secretary,  to 
Faryar  Shirzad,  Assistant  Secretary. 
"Issues  and  Decision  Memorandum  for 
the  Finat  Determination  in  the 
Antidumping  Duty  Investigation  of  Urea 
Ammonium  Nitrate  Solutions  from 
Belarus  C  October  1,  2001,  through 
March  31,  2002,"  dated  concurrently 
with  this  notice  [Decision 
Memorandum),  which  is  hereby 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  E>epartment  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
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electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Non-Market  Economy 

The  Department  has  treated  Belarus  as 
a  nonmarket  economy  (NME)  country  in 
all  previous  antidumping  investigations. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bars  From  Belarus, 
66  FR  33528  {June  22,  2001).  In 
accordance  with  section  771(18)(C){i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked.  Therefore, 
pursuant  to  section  771{18)(C)(i)  of  the 
Act,  the  Department  has  continued  to 
treat  Belarus  as  an  NME  country  for  the 
purposes  of  this  investigation. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  the  only  responding 
company,  Grodno,  met  the  criteria  for 
the  application  of  separate,  company- 
specific  antidumping  duty  rates.  We 
have  not  received  any  other  information 
since  the  preliminary  determination 
which  would  warrant  reconsideration  of 
our  separates  rates  determination  with 
respect  to  this  company.  For  a  complete 
discussion  of  the  Department's 
determination  that  the  respondent  is 
entitled  to  a  separate  rate,  see  the 
Preliminary  Determination.  We  have 
also  addressed  an  allegation  made  by 
the  petitioner  in  the  Decision 
Memorandum  at  Comment  4. 

The  Belarus-Wide  Rate 

In  all  NME  cases,  the  Department 
makes  a  rebuttable  presumption  that  all 
exporters  or  producers  located  in  the 
NME  country  comprise  a  single  exporter 
under  common  government  control, 
"the  NME  entity. "  The  Department 
assigns  a  single  NME  rate  to  the  NME 
entity  unless  an  exporter  can 
demonstrate  eligibility  for  a  separate    ^ 
rate. 


In  the  Preliminary  Determination, 
Grodno  qualified  for  a  separate  rate. 
Furthermore,  information  on  the  record 
of  this  investigation  indicates  that 
Grodno  accounted  for  all  imports  of 
subject  merchandise  during  the  POI. 
Since  Grodno  is  the  only  known 
Belarusian  exporter  of  UANS  to  the 
United  States  during  the  POI,  we  have 
calculated  a  Belarus-wide  rate  for  this 
investigation  based  on  the  weighted- 
average  margin  determined  for  Grodno. 

Surrogate  Country 

When  the  Department  Is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  FOP.  valued  in 
a  comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise.  For  purposes  of  the  final 
determination,  we  continue  to  find  that 
South  Africa  remains  the  appropriate 
surrogate  country  for  Belarus.  We 
received  comments  from  the  respondent 
pertaining  to  our  selection  of  South 
Africa,  which  are  discussed  in  the 
accompanying  Decision  Memorandum 
at  Comment  1 . 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  Changes  Since  the 
Preliminary  Determination  section 
below. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  on  our  analysis  of  the  comments 


received,  we  have  made  adjustments  to 
the  calculation  methodologies.  We  are 
valuing  the  river  water  FOP  and  the 
steam  FOPs  separately  from  surrogate 
overhead  value,  and  we  are  applying 
truck  freight  rather  than  rail  freight  to 
three  FOPs.  These  adjustments  are 
discussed  in  detail  in  the  (1)  Decision 
Memorandum.  (2)  Memorandum  from 
the  Team  to  the  File.  "Additional 
Surrogate  Country  Values  Used  for  the 
Final  Determination  of  the  Antidumping 
Duty  Investigation  of  Urea  Ammonium 
Nitrate  Solutions  from  Belarus."  dated 
February  18,  2003,  and  (3) 
Memorandum  from  the  Team  to  the ' 
File.  "Calculation  Memorandum  for  the 
Final  Determination,"  dated  February 
18.  2003. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  we  are 
directing  the  U.S.  Customs  Service 
(Customs)  to  continue  suspension  of 
liquidation  of  entries  of  subject 
merchandise  from  Belarus  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  3. 
2002  (the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register).  We  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 

Final  Determination  of  Investigation 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  October  1,  2001. 
through  March  31,  2002: 


Manufacturer/exporter 


Grodno  Production  Republican  Enterprise 
Belarus-Wide  Rate 


Weighted-Average  Margin 
(percent) 


226.82 
226.82 


The  Belarus-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  Grodno. 

U.S.  International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  jve  have  notified  the  U.S. 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  FTC 


will  determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 


Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  Tiquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
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disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  February  19,  2003. 
Faryar  Shirzad,  ' 

Ass  istan  t  Secretary  for  Import 
Administration. 

Appendix—Issues  in  Decision 
Memorandum 

1.  Whether  Lithuania  Should  Be  Used  as 
a  Surrogate  Country 

2.  Whether  Catalysts  Should  Be  Valued 
Separately 

3.  Whether  Water  and  Water-based 
Inputs  (Steam  and  Raw  Condensate) 
Should  Be  Valued  Separately 

4.  Whether  Grodno  Should  Be  Issued  a 
Separate  Rate 

(FR  Doc.  03-4648  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-82a-814] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Urea 
Ammonium  Nitrate  Solutions  from 
Ukraine 

AGENCY:  Import  Adminisfration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Scherr  Crittenden  at  (202)  482- 
0989.  or  Tom  Futtner  at  (202)  482-3814. 
Office  of  AD/CVD  Enforcement  IV. 
Group  n.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Conmierce.  14th 
Street  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  uxea  ammonium 
nitrate  solutions  (UANS)  from  Ukraine 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LFTV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 


Case  History 

On  October  3,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Urea  Ammonium 
Nitrate  Solutions  from  Ukraine,  67  FR 
62013  (October  3,  2002)  {Preliminary 
Determination).  See  also  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Urea  Ammonium  Nitrate 
Solutions  from  Belarus,  Lithuania,  the 
Russian  Federation,  and  Ukraine,  67  FR 
35492  (May  20,  2002)  [Initiation  Notice). 

Since  the  preliminary  determination, 
the  following  events  have  occurred.  On 
November  1.  2002.  the  petitioner' 
requested  a  hearing  pursuant  to  19  CFR 
351.301(e).  However,  no  hearing  was 
held  in  this  investigation  because  the 
petitioner  withdrew  its  request  for  a 
hearing.  On  November  27.  2002.  the 
Department  postponed-lhe  final 
determination  for  this  investigation  in 
accordance  with  19  CFR  351.210(b).  See 
Postponement  of  the  Final 
Determinations  in  the  Less-Than-Fair- 
Value  Investigations  of  Urea 
Ammonium  Nitrate  Solutions  From 
Belarus,  the  Russian  Federation,  and 
Ukraine,  67  FR  67823  (November  7, 
2002).  On  December  23,  2002.  the 
Department  issued  the  schedule  for 
interested  parties  to  comment  on  the 
preliminary  determination.  See  Memo 
to  the  File  from  Paige  Rivas.  Thomas 
Martin  and  Crystal  Crittenden  dated 
December  23.  2002.  No  case  or  rebuttal 
briefs  were  submitted. 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  mixtures  of 
urea  and  ammonium  nitrate  in  aqueous 
or  anunoniacal  solution,  regardless  of 
nitrogen  content  by  weight,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  niunber  is  provided  for      » 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is' 
October  1,  2001,  throu^  March  31, 
2002.    . 


Nonmarket  Economy  Country  Status 

The  Department  has  treated  Ukraine 
as  an  nonmarket  economy  (NME) 
country  in  all  previous  antidumping 
investigations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Agricultural 
Ammonium  Nitrate  from  Ukraine,  66  FR 
38632  (July  25,  2001).  This  NME 
designation  remains  in  effect  until  it  is 
revoked  by  the  Department.  See  section 
771(1)(C)  of  the  Act.  No  party  has 
sought  revocation  of  the  NME  status  in 
this  investigation.^  Therefore,  in 
accordance  with  section  771(1)(C)  of  the 
Act,  we  will  Continue  to  treat  tJkraine 
as  an  NME  coimtry. 

Ukraine-Wide  Rate 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  country  are 
subject  to  governmental  control,  and 
assigns  separate  rates  only  if  the 
respondent  demonstrates  the  absence  of 
both  de  jure  and  de /acfo  governmental 
control  over  export  .activities.  See  Notice 
of  Sales  at  Less  Than  Fair  Value: 
Bicycles  From  the  People's  Republic  of 
China,  61  FR  19026.  19027  (April  30. 
1996).  In  the  Preliminary  Determination, 
we  found  that  the  mandatory 
respondents.  JSC  Stirol  (Stirol)  and  JSC 
Azot  Cherkassy  tCherkassy).  did  not 
demonstrate  eligibility  for  a  separate 
rate.  Accordingly,  we  preliminarily 
determined  that  Stirol  and  Cherkassy,  in 
addition  to  all  other  exporters,  are  part 
of  the  NME-entity  and  subject  to  the 
Ukraine-wide  rate. 

We  received  no  comments  on  this 
issue.  Therefore,  in  our  final  results  we 
continue  to  find  that  Stirol  and 
Cherkassy,  in  addition  to  all  other 
exporters,  are  part  of  the  NME  entity 
and  therefore  subject  to  the  Ukraine- 
wide  rate. 

Use  of  Facts  Available 

In  the  Preliminary  Determination,  the 
Department  found  that  the  respondents 
did  not  cooperate  to  the  best  of  their 
ability  and  applied  the  total  adverse 
facts  available  rate  of  193.58  percent, 
the  corroborated  initiation  rate,  as  the 
"Ukraine-wide"  rate.  See  Preliminary 
Determination.  See  also  Initiation 
Notice.  No  interested  party  objected  to 
the  use  of  adverse  facts  available,  nor  to 


'  The  petitioner  is  the  Nitrogen  Solutions  Fair 
Trade  Committee  (the  petitioner).  Its  memliers 
consist  of  CF  Industries,  Inc.,  Mississippi  Chemical 
Corporation,  and  Terra  Industries,  Inc. 


'We  note  that  the  Department  received  a  request 
for  revocation  of  Ukraine's  NME  status  but 
determined  to  defer  its  decision  on  this  issue.  S(Nr 
Notice  to  Defer  a  Decision  Regarding  Ukraine's 
Non-Market  Economy  Status:  Antidumping  Duty 
Investigation  of  Carbon  and  Certain  Alloy  Steel 
Wire  Rod  from  Ukraine,  67  FR  51536  (August  8, 
2002).  Information  on  this  separate  proceeding  can 
also  be  found  at  Import  Administration's  website, 
at  http://ia.ita.doc.gov/ 
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the  Department's  choice  of  facts 
available.  For  this  final  determination, 
we  are  continuing  to  apply  total  adverse 
facts  available  for  the  "Ukraine-wide" 
rate. 

Changes  Since  the  Preliminary 
Determination 

The  Department  updated  the  2000 
income  data  for  expected  wages  of 
selected  NME  countries  initially  revised 
in  September  2002.  In  the  Preliminary 
Determination,  the  Department 
calculated  the  "Ukraine-wide"  rate 
using  $0.78  per  hour,  the  2000  expected 
wage  for  Ukraine  revised  in  September 
2002,  as  the  surrogate  value  for 
Ukrainian  labor.  See  Total  Facts 
Available  Corroboration  Memorandum, 
dated  September  26,  2002.  For  the  final 
determination,  we  applied  $0.76  per 
hour,  the  2000  expected  wage  for 
Ukraine  corrected  in  February  2003,  as 
the  surrogate  value  for  Ukrainian  labor. 
See  Memorandum  from  Crystal 
Crittenden,  Import  Compliance 
Specialist,  Through  Tom  Futtner,  Senior 
Program  Manager,  to  The  File,  "Changes 
Since  the  Preliminary  Determination 
Calculation  Memorandum,"  dated 
February  18,  2003. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  entries  of 
UANS  from  Ukraine  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  3,  2003 
(the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register).  Customs  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  below. 
The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
October  1,  2001,  through  March  31, 
2002: 


determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or^conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  February  19.  2003. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  0.3-4649  Filed  2-26-03:  8:45  am) 
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Manufacturer/Exporter 

Margin  (percent) 

Ukraine-wide 

193.57 

U.S.  International  Trade  Commission 
(ITC)  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IC-533-829] 

Notice  of  initiation  of  Countervailing 
Duty  Investigation:  Prestressed 
Concrete  Steel  Wire  Strand  From  India 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Initiation  of  countervailing  duty 
investigation. 

EFFECTIVE  DATE:  February  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak,  Alicia  Kinsey,  or  Jim 
Neel,  AD/CVD  Enforcement,  Office  VI. 
Group  II,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  (202)  482-2209, 
(202) 482-4793. or (202)  482-4161. 
respectively. 


Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (2002). 

The  Petition 

On  January  31.  2003.  the  Department 
received  a  petition  filed  in  proper  form 
by  the  following  parties:  American 
Spring  Wire  Corp..  Insteel  Wire 
Products  Company,  and  Sumiden  Wire 
Products  Corp.  (collectively,  the 
petitioners).  The  Department  received 
from  the  petitioners  information 
supplementing  the  petition  on  February 
12.2003. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  prestressed  concrete  steel  wire  strand 
("PC  strand")  in  India  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  77i(9)(C)  and  (d)  of  the  Act. 
The  petitioners  have  demonstrated 
sufficient  industry  support  with  respect 
to  the  countervailing  duty  investigation 
that  they  are  requesting  the  Department 
to  initiate  (s^e  the  Determination  of 
Industry  Support  for  the  Petition  section 
below). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
prestressed  concrete  steel  wire  (PC 
strand)  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 
and  uncovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  this 
investigation  is  currently  classifiable 
under  subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 
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As  discussed  in  the  preamble  to  the 
Department's  regulations  (Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  conunents 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  th% 
issuance  of  the  preliminary 
determination. 

Consultations 

In  accordance  with  Article  13.1  of  the 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  section 
702(b)(4)(A)(ii)  of  the  Act,  on  February 
13,  2003.  we  invited  the  Government  of 
,  India  ("GOI")  to  hold  consultations  with 
us  regarding  this  petition. 
Representatives  of  the  GOI  accepted  our 
offer  for  consultations,  but  ultimately 
were  imable  to  meet  prior  to  this 
initiation.  See  the  February  20.  2003. 
memorandum  to  the  file  titled 
"Invitation  for  Consultations  with  the 
Government  of  India  Regarding  the 
Coimtervailing  Duty  Petition  on 
Prestressed  Concrete  Steel  Wire  Strand 
from  India."  We  continue  to  extend  the 
opportunity  to  meet  for  consultations  to 
tiieGOI. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  702{c)(4)P) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 


production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
dfrects  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authorities.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  titie."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normailly  will  be 
the  scope  as  defined  in  the  petition. 

The  petition  covers  PC  strand  as 
defined  in  the  Scope  of  Investigation 
section,  above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioners'  definition  of  the  domestic 
like  product  to  be  inacciu'ate.  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petition. 

We  determined,  based  on  information 
provided  in  the  petition,  that  the 
petitioners  have  demonstrated  industry 
support  representing  over  50  percent  of 
total  production  of  the  domestic  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  accotmt  for  at  least  25  percent 
of  the  total  production  of  the  domestic 


'  See  Algoma  Steel  Corp.  Ltd.,  v.  United  States, 
688  F.  Supp.  639,  642-44  (QT  1988):  High 
Information  Content  Panel  Displays  and  Display 
Glass  from  Japan:  Final  Determination;  Recission  of 
Investigation  and  Partial  Dismissal  of  Petition,  56 
FR  32376,  32380-81  (July  16.  1991). 


like  product,  and  the  requirements  of 
section  702(c)(4)(A)(i)  of  the  Act  are 
met.  Furthermore,  because  the 
Department  received  no  opposition  to 
the  petition,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  Thus,  the  requirements  of 
section  702(c)(4)(A)(ii)  are  also  met. 
Because  the  Department  has  determined 
that,  pursuant  to  section  702(c)(4)(A)  of 
the  Act,  the  petition  contains  adequate 
evidence  of  industry  support,  polling  is 
imnecessary.  702(c)(4)(D)  of  the  Act;  see 
Import  Administration  Countervailing 
Duty  Investigation  Initiation  Checklist 
("Initiation  Checklist"),  Industry 
Support  Section,  February  20,  2003,  on 
file  in  the  Central  Records  Unit  (CRUJ 
of  the  main  Department  of  Commerce 
building.  Accordingly,  we  determine 
that  this  petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  702(b)(1)  of  the  Act.  Seethe 
Injury  Allegation  section  in  the 
Initiation  Checklist. 

Injury  Test 

a 

Because  India,  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 
subject  merchandise  from  India 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  subsidized  imports  of  the 
subject  merchandise. 

The  petitioners  contend  that  the 
industry's  injvired  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  domestic 
prices,  revenue,  profit-to-sales  ratios, 
production  employment,  capacity 
utilization,  and  domestic  market  share. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  we  have 
determined  that  these  allegations  are 
properly  supported  by  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See  the 
Injury  Allegation  section  of  the 
Initiation  Checklist. 
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Period  of  Investigation  (POI) 

The  petitioners  contend  that  the  POI 
is  April  1,  2001  through  March  31,  2002. 
which  is  the  last  completed  fiscal  year 
for  each  of  the  alleged  producers/ 
exporters  of  the  subject  merchandise.  If 
these  companies  do  not  have  the  same 
fiscal  year  then  the  POI  would  be 
calendar  year  2001. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a).  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  India  (a 
full  description  of  each  program  is 
provided  in  the  Initiation  Checklist): 

A.  Government  of  India  Programs 

1.  Duty  Entitlement  Passbook  Scheme 

(DEPBS) 

2.  Pre-Shipment  and  Post-Shipment 

Export  Financing 

3.  Export  Promotion  of  Capital  Goods 

Scheme  (EPCGS) 

4.  Loans  from  the  Steel  Development 

Fund  (SDF) 

5.  Exemption  of  Export  Credit  from 

Interest  Taxes 

6.  Advance  Licenses 

7.  Income  Tax  Exemption  Scheme 

(ITES)  (Sections  lOA.  lOB  and  80 
HHC) 

8.  Government  of  India  Loan  Guarantees 

B.  Programs  in  the  State  of 
Maharashtra 

1 .  Sales  Tax  Incentives 

2.  Capital  Incentive  Scheme 

3.  Octroi  Refund  Scheme 

4.  Electricity  Duty  Exemption  Scheme 

5.  Exemption  of  Sales  and  Purchase 

Taxes  for  Certain  Investments 
Related  to  Automobiles  or 
Automobile  Components 

C.  Program  in  the  State  of  Bihar 

1.  Sales  Tax  Incentives 

D.  Programs  in  the  State  of  Jharkhand 

1.  Sales  Tax  Incentives 

2.  Captive  Electricity  Generative  Plant 

Subsidy 

3.  Interest  Subsidy 

4.  Stamp  Duty  and  Registration 

5.  Pollution  Control  Equipment  Subsidy 

6.  Mega  Units 


7.  Captive  Electricity  Tax  Exemptions 

E.  Program  in  the  State  of  Gujarat 

1 .  Sales  Tax  Incentives 

We  are  not  initiating  an  investigation 
of  the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to 
-manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  India  (a 
full  description  of  each  program  is 
provided  in  the  Initiation  Checklist): 

D.  Government  of  India  Program 

1.  Special  Import  Licenses  (SILs) 

E.  Program  in  the  State  of  Bihar 
1.  Power  Incentives 
C.  Programs  in  the  State  of  Gujarat 

1.  Incentives  to  Premier  and  Prestigious 
Units 

2.  Incentives  for  Private  Sector 
Investments  in  Infrastructure 
Projects 

3.. Government  Infrastructure  Assistance 
to  Medium  and  Large  Industries 

4.  Promotion  of  Specific  Industrial    . 
Sectors 

Initiation  of  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
countervailing  duty  petition  on  PC 
strand  from  India,  and  found  that  it 
complies  with  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  PC  strand  from  India  receive 
countervailable  subsidies. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act.  a  copy  of  the 
.  public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
GOI.  We  will  attempt  to  provide  a  copy 
of  the  public  version  of  the  petition  to 
each  exporter  named  in  the  petition,  as 
provided  for  under  19  CFR 
351.203(c)(2). 

International  Trade  Conunission 
Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  our 
initiation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  March  17, 
2003,  whether  there  is  a  reasonable 
indication  that  imports  of  PC  strand 
from  India  are  causing  material  injury, 
or  threatening  to  cause  material  injury, 
to  a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 


investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  20,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-4651  Filed  2-26-03;  8:45  ami 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-821J 

Notice  of  Rescission  of  Countervailing 
Duty  Administrative  Review:  Stainless 
Steel  Wire  Rod  from  Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 


summary:  On  October  18.  2002.  the 
Department  of  Conunerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  wire  rod  (SSWR)  from 
Italy,  covering  the  period  January  1 . 
2001  through  December  31.  2001.  and 
one  manufacturer/exporter  of  the 
subject  merchandise,  Acciaierie 
Valbruna  S.p.A.  (Valbruna).  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  65336  (October  24,  2002). 
This  review  has  now  been  rescinded 
due  to  Valbruna's  withdrawal  of  its 
request  for  an  administrative  review. 
EFFECTIVE  DATE:  February  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Jim  Neel,  AD/CVD 
Enforcement.  Office  6.  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone:  (202)  482-3692  or  (202)  482- 
4161,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30.  2002,  the 
Department  received  a  letter  from 
Valbruna  requesting  an  administrative 
review  of  the  countervailing  order  on 
SSWR  from  Italy.  On  October  18.  2002. 
the  Department  initiated  an 
administrative  review  of  this  order  for 
the  period  January  1.  2001  through 
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December  31,  2001.  On  January  6,  2003. 
Valbruna  submitted  a  letter  requesting 
to  withdraw  from  the  above  referenced 
administrative  review. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  SSWR  comprises  products  that 
are  hot-rolled  or  hot-rolled  annealed 
and/or  pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  aimealing,  and/or  pickling  and/ 
or  descaling,  and  are  normally  sold  in 
coiled  form,  and  are  of  solid  cross- 
section.  The  majority  of  SSWR  sold  in 
the  United  States  is  roimd  in  cross- 
sectional  shape,  annealed  and  pickled, 
and  later  cold-finished  into  stainless 
steel  wire  or  small-diameter  bar.  The 
most  common  size  for  such  products  is 
5.5  millimeters  or  0.217  inches  in 
diameter,  which  represents  the  smallest 
size  that  normally  is  produced  on  a 
rolling  mill  and  is  the  size  that  most 
wire  drawing  machines  are  set  up  to 
draw.  The  range  of  SSWR  sizes 
normally  sold  in  the  United  States  is 
between  0.20  inches  and  1.312  inches  in 
diameter. 

The  products  covered  by  this 
administrative  review  are  currently 
classifiable  luider  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0030,  7221.00.0045.  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  review  is  dispositive. 

Rescission  of  Review 

Within  90  days  of  the  October  24, 
2002  notice  of  initiation.  Valbruna 
requested  to  withdraw  its  request  for  an 
administrative  review.  See  Letter  from 
Valbruna  to  the  Department  dated 
January  6.  2003  on  file  in  the, Central 
Records  unit.  Room  B-099.  Main 
Building  of  the  Department  of 
Commerce. 

In  accordance  with  the  Department's 
regulations,  and  consistent  with  its 
practice,  the  Department  hereby 
rescinds  the  administrative  review  of 
SSWR  from  Italy  for  the  period  January 
1,  2001  to  December  31,  2001.  See  19 
CFR  section  351.213(d)(1).  which  states 
in  pertinent  part:  "The  Secretary  will 
rescind  an  administrative  review  under 
this  section,  in  whole  or  in  part,  if  a 


party  that  requested  a  review  withdraws 
the  request  within  90  days  of  the  date 
of  publication  of  notice  of  initiation  of 
the  requested  review." 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of 
1930.  as  amended,  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  February  13.  2003. 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03^578  Filed  2-26-03;  8.45  am] 

BtLUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  021220324-3029-02] 

Special  American  Business  internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  extension  of  funding 

availability  for  grants  under  the  Special 

American  Business  Internship  Training 

Program  (SABIT). 

summary:  The  International  Trade 
Administration  publishes  this  notice  to 
extend  the  closing  date  for  the  Special 
American  Business  Internship  Training 
Program  (SABIT)  from  March  1,  2003,  to 
April  7,  2003. 

DATES:  To  be  considered,  applications 
must  be  received  in  the  SABIT  office  by 
April  7,  2002.  Processing  of  complete 
applications  takes  approximately  three 
to  four  months.  All  awards  are  expected 
to  be  made  by  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Liesel  Duhon,  Director,  Special 
American  Business  Internship  Training 
program,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  phone— (202)  482-0073. 
facsimile— (202)  482-2443.  These  are 
not  toll  fr«e  ntunbers. 
SUPPLEMENTARY  INFORMATION:  This 
notice  amends  the  Federal  Register 
notice  of  December  27.  2002  (67  FR 
79056-79059),  announcing  the 
availability  of  funds  for  the  Special 
American  Business  Internship  Training 
program  (SABIT),  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns")  from  Eurasia  (Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan. 
Ukraine,  and  Uzbekistan).  This  notice 
extends  the  closing  date  of  the 
referenced  Federal  Register  notice  for 


five  weeks  to  April  7,  2003.  All 

appfications  must  be  received  by  SABIT 

by  April  7,  2003.  All  information  in  the 

previous  aimouncement  remains 

cvurent,  except  for  the  change  of  the 

closing  date. 

•    Dated:  February  21,  2003. 

Tracy  M .  Rolliiis. 

Deputy  Director.  SABIT  Program. 

[FR  Doc.  03-4497  Filed  2-26-03;  8:45  am) 

BILUNG  COOE  3S10-HE-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Announcement  of  meeting. 

SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  March  13,  2003  at  the  U.S. 
Department  of  Commerce  to  discuss 
U.S.-made  automotive  parts  sales  in 
Japanese  and  other  Asian  markets. 
DATES:  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  U.S.  Department  of 
Commerce,  Room  4036,  Washington,  DC 
20230,  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretar>'  of 
Commerce  diuing  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  andaccessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
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At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  February  12.  2003, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  March  13th  meeting  of  the 
Committee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 
conHdential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b  (c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  Room 
'5317,  Main  Commerce. 

Dated:  February  12.  2003. 
Henry  Misisco. 

Director.  Office  of  Automotive  Affairs. 
(FR  Doc.  03-4610  Filed  2-26-03;  8:45  am) 
BILLING  CODE  3510-Ofl-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement.  Article  1904;  NAFTA  Panel 
Reviews:  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  remand 
determination  made  by  the  U.S. 
International  Trade  Administration,  in 
the  matter  of  Pure  and  Alloy  Magnesium 
from  Canada,  Secretariat  File  No.  USA- 
CDA-2000-1904-07. 

summary:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  January  10,  2003, 
affirming  the  final  remand 
determination  described  above  was 
completed  on  January  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  On 
January  10,  2003,  the  Binational  Panel 
issued  an  order  which  affirmed  the  final 
remand  determination  of  the  United 
States  International  Trade 
Administration  ("ITA")  concerning  Pure 
and  Alloy  Magnesium  from  Canada.  The 


Secretariat  was  instructed  to  issue  a 
Notice  of  Completion  of  Panel  Review 
on  the  31st  day  following  the  issuance 
of  the  Notice  of  Final  Panel  Action,  if 
no  request  for  an  Extraordinary 
Challenge  was  fded.  No  such  request 
was  filed.  Therefore,  on  the  basis  of  the 
Panel  Order  and  Rule  80  of  the  Article 
1904  Panel  Rules,  the  Panel  Review  was 
completed  and  the  panelists  discharged 
from  their  duties  effective  February  21, 
2003. 

Dated:  February  21,  2003. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
|FR  Doc.  03-460B  Filed  2-26-03;  8:45  am] 

BILLING  CODE  3510-CT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  021203B] 

Environmental  Impact  Statement  (EIS) 
for  Scientific  Research  on  Longline 
Fishing — National  Marine  Fisheries 
Service,  Honolulu  Laboratory 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

EIS;  notice  of  scoping  meetings;  request 

for  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  an  EIS,  pursuant  to 
NOAA  policy  as  described  in  NOAA 
Administrative  Order  216-6,  to  identify 
and  analyze  a  range  of  alternatives  for 
fishing  experiments  to  test  methods  of 
reducing  the  incidental  take  and 
mortality  of  threatened  and  endangered 
sea  turtles  by  Pacific  longline  fisheries, 
as  well  as  the  issuance  of  any  permits 
necessary  for  the  conduct  of  this 
activity. 

NMFS  will  hold  scoping  meetings  to 
inform  interested  parties  of  the  fishing 
experiments  and  solicit  input  from 
Federal,  State  and  local  agencies,  othier 
interested  parties,  and  the  general 
public  on  the  range  of  actions, 
alternatives,  and  impacts  that  the  EIS 
should  consider,  including  a  no-action 
alternative. 

DATES:  The  meeting  dates  are: 

1.  March  27,  2003,  6  -  8  p.m.,  Hilo,  HI. 

2.  April  3.  2003,  3  -  5  p.m..  Silver 
Spring,  MD. 

3.  April  9,  2003,  6  -  8  p.m.,  Honolulu, 
HI. 

4.  April  16,  2003,  3  -  5  p.m..  Long 
Beach,  CA. 

Comments  should  be  received  by 
April  16,  2003. 


ADDRESSES:  The  scoping  meeting 
locations  are: 

1.  Paki  Hale,  main  Hoor,  3840  Paki 
Avenue,  Honolulu,  HI  96815. 

2.  NOAA  Silver  Spring  Metro  Center 
Complex,  NOAA  Science  Center,  1301 
East  West  Highway,  Silver  Spring,  MD 
20910. 

3.  Naniloa  Hotel,  Kilohana  Room,  93 
Banyan  Drive,  Hilo,  HI  96720. 

4.  Glerm  M.  Anderson  Federal 
Building,  Room  3470,  501  W.  Ocean 
Blvd.,  Long  Beach,  CA  90802. 

Written  comments  and  requests  to  be 
included  on  a  mailing  list  of  persons 
interested  in  the  EIS  should  be  sent  to 
Dr.  Christofer  Boggs,  NMFS  Honolulu 
Laboratory,  2570  Dole  Street,  Honolulu, 
HI  96822. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wende  Goo.  Management  Analyst, 
Honolulu  Laboratory,  808-983-5303 
SUPPLEMENTARY  INFORMATION: 

Background 

Given  that  sea  turtles  are  known  to 
interact  with  the  Pacific  longline 
fishery,  NMFS  believes  that  research  is 
needed  to  investigate  ways  to  reduce 
these  interactions.  Consequently.  NMFS 
proposes  that  the  Honolulu  Laboratory 
conduct  experiments  to  test  gear 
modifications  designed  to  reduce  sea 
turtle  bycatch  in  longline  fisheries. 

The  objective  of  the  proposed 
research  is  to  develop  gear  and  fishing 
methods  that  will  reduce  the  number  of 
endangered  and  threatened  sea  turtles 
incidentally  caught  in  longline  fisheries 
in  the  Pacific  Ocean.  Regulations 
closing  large  segments  of  the  North 
Pacific  fishing  area  to  the  Hawaii-based 
U.S.  longline  fleet  have  proven  to  be 
effective  in  reducing  the  incidental 
catch  of  sea  turtles  by  that  fleet. 
However,  foreign  fisheries  in  the  Pacific 
are  responsible  for  the  vast  majority  of 
longline  bycatch  of  sea  turtles. 
Development  and  export  of 
commercially  viable  gear  modifications 
are  viewed  as  the  best  means  to  reduce 
foreign  bycatch  of  sea  turtles. 

The  research  effort  is  intended  to 
meet  the  priority  one  recovery  goal 
identified  in  the  Final  Recovery  Plans 
for  the  U.S.  Pacific  Populations  of  the 
Loggerhead,  Leatherback,  Olive  Ridley, 
and  Green  Turtles  adopted  by  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
(FWS).  In  these  plans,  NMFS  and  FWS 
identified  monitoring  and  reduction  of 
sea  turtle  mortality  in  commercial 
fisheries  as  a  recovery  action  needed  for 
all  four  species,  (green,  leatherback, 
loggerhead,  and  olive  ridley).  The  four 
species  of  sea  turtles  are  listed  as  either 
endangered  or  threatened  under  the 
ESA,  which  requires  that  actions  taken 
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by  Federal  agencies  must  not  jeopardize 
these  species  and  directs  these  agencies 
to  take  affirmative  steps  to  enhance  their 
prospects  for  recovery. 

In  2001,  NMFS  proposed  to  conduct 
a  specific  set  of  experiments  for 
reducing  sea  turtle  bycatch,  and  applied 
for  a  scientific  research  permit  under 
the  ESA  in  order  to  proceed.  A  permit 
was  required  because  the  research 
involved  the  take  of  listed  sea  turtles. 
That  research  proposal/permit 
application  was  evaluated  in  the  Final 
Environmental  Assessment  on  Issuance 
of  Scientific  Research  Permit  No.  1303 
to  the  National  Marine  Fisheries 
Service,  Honolulu  Laboratory,  dated 
January  2002  (Jan.  2002  EA)  and  in  the 
Endangered  Species  Act  Section  7 
Consultation  Biological  Opinion  signed 
January  25,  2002  (Jan.  25  BiOp).  On 
January  25,  2002,  Permit  No.  1303 
authorizing  that  research  was  issued 
under  Section  10  of  the  ESA. 

As  a  result  of  litigation  challenging 
the  permit,  NMFS  was  ordered  by  the 
U.S.  District  Court  of  Hawaii  to  prepare 
an  EIS.  The  Court  determined  that 
Plaintiffs  demonstrated  a  substantial 
likelihood  that  the  taking  of  threatened 
and  endangered  species  during  the 
course  of  the  research  may  adversely 
affect  these  species,  a  level  of  effect  in 
this  particular  case  that  could  be 
considered  significant  under  the 
National  Environmental  Policy  Act 
(NEPA).  The  Court  also  noted  that  an 
EIS  would  have  a  number  of  benefits, 
including  a  more  thorough  exploration 
of  alternatives,  greater  opportunity  for 
public  involvement,  and  the  preparation 
of  a  Record  of  Decision  that  clearly  lays 
out  the  decision  and  rationale. 

NMFS  subsequently  withdrew  Permit 
No.  1303  on  January  8,  2003,  to  allow 
consideration  of  any  information 
obtained  or  developed  during 
preparation  of  an  EIS,  as  well  as  the 
analysis  of  that  information,  in  a 
reconsideration  of  those  experiments. 

Scoping  for  Proposed  Action 

Scoping  for  the  EIS  commences  with 
publication  of  this  Notice,  which  is 
intended  to  meet  the  NEPA  scoping 
guidelines  at  40  CFR  1501.7  and 
1508.22.  In  addition  to  holding  the 
scoping  meetings  announced  in  this 
Notice,  NMFS  is  accepting  wrritten 
comments  on  the  range  of  actions, 
alternatives,  and  impacts  it  should 
consider  in  the  EIS. 

Public  involvement  in  the  scoj)ing  of 
issues  and  alternatives  is  an  important 
part  of  the  EIS  process.  The  action  now 
under  consideration  and  the  subject  of 
this  EIS  is  the  conduct  of  fishing 
experiments  to  test  methods  for 
reducing  sea  turtle  bycatch  by  Pacific 


longline  fisheries,  including  the 
issuance  of  any  permits  which  may  be 
necessary  for  the  conduct  of  the 
research  activity.  A  no-action  alternative 
and  its  environmental  consequences 
will  also  be  considered  and  evaluated. 

The  research  activities  proposed  are 
similar  to  those  previously  authorized 
imder  Permit  No.  1303.  Modifications  or 
alternatives  could  alter  the  specific  gear 
to  be  tested,  but  would  not  increase  the 
number  of  sea  turtles  affected.  No 
alternative  will  be  considered  that 
requires  a  greater  take  of  sea  turtles  than 
the  research  proposed  and  evaluated  for 
Permit  No.  1303.  Some  alternatives  may 
reduce  the  number  of  gear  modifications 
to  be  tested  or  reduce  the  number  of 
turtles  affected. 

NMFS  anticipates  that  the  conduct  of 
the  fishing  experiments  proposed' will 
require  the  Office  of  Protected 
Resources  to  make  a  decision  on  • 
whether  or  not  a  research  permit  should 
be  issued. 

Issues 

As  a  result  of  preparation  of  the  Jan. 
2002  EA,  the  Jan.  25  BiOp,  and  the 
litigation  discussed  above,  a  number  of 
issues  associated  with  the  research  have 
been  identified.  These  issues  include: 
(1)  number  of  sea  turtle  bookings  emd 
mortalities  expected  to  result  from  the    , 
research;  (2)  effects  of  those  bookings 
and  mortality  levels  on  sea  turtle 
populations;  (3)  the  ctmiulative  effect  on 
sea  turtle  populations  resulting  from  the 
research  and  the  numbers  and  species  of 
turtles  already  affected  by  ongoing 
fishing  and  other  activities;  (4)  how 
each  of  the  four  sea  turtle  population^ 
would  be  affected  if  the  research  is  not 
conducted;  (5)  effects  of  the  research  on 
endangered  short-tailed  albafross  and 
other  species  of  interest;  (6)  whether  the 
research  could  meet  its  goals  while 
being  conducted  in  ways  that  would 
reduce  impacts  to  sea  tvulles;  (7)  the 
likelihood  that  any  successful  fishing 
methods  detected  could  successfully  be 
transferred  to  and  adopted  by  foreign 
longliners;  (8)  whether  the  experiment 
could  be  conducted  using  active  vessels 
in  current  fisheries  so  the  research 
would  not  add  to  the  number  of  sea 
turtles  already  being  affected  by  ongoing 
fishing  activity;  (9)  what  options  exist 
for  different  experimental  designs  that 
would  meet  the  research  goals;  (10) 
whether  the  results  of  other  research 
conducted  in  the  North  Atlantic, 
Azores,  and  elsewhere  already  answer 
the  questions  to  be  addressed  by  the 
research;  and  (11)  whether  the  methods 
of  longline  fishing  to  be  tested  would 
likely  be  commercially  viable.  NMFS 
solicits  and  invites  public  comment  on 
these  as  well  as  other  relevant  issues. 


Additional  Information  Available 

The  Endangered  Species  Act  (ESA) 
requires  a  research  permit  for  activities 
involving  directed  taking  of  a  species 
listed  as  threatened  or  endangered  that 
may  include  injury  and  potential 
mortality.  The  fishing  experiments 
could  also  involve  the  importation  of 
living,  deeply  hooked  sea  turtles  for 
treatment  and  rehabilitation  which 
would  also  require  an  ESA  permit.  The 
fishing  experiments  are  anticipated  to 
take  place  on  the  high  seas  as  well  as 
within  the  U.S.  Exclusive  Economic 
Zone  (EEZ). 

The  Office  of  Protected  Resources 
issued  a  Final  Environmental 
Assessment  and  Biological  Opinion  that 
evaluated  the  effects  of  the  proposed 
fishing  experiments  and  four 
alternatives.  These  documents  (Jan. 
2002  EA  and  Jan.  25  BiOp)  provide 
descriptions  and  discussions  of  the 
initial  research  proposal  and  issuance  of 
Permit  No.  1303  (now  withdrawn).  In 
addition,  the  FWS  issued  its  Biological 
Opinion  on  the  Effects  on  the  Short- 
tailed  Albatross  of  National  Marine 
Fisheries  Service  Research  on  Sea 
Turtles  in  December  2001 ,  concluding 
that  the  estimated  level  of  take  resulting 
from  the  research  would  not  result  in 
jeopardy  to  that  species  nor  impact  any 
critical  habitat. 

Alternatives  considered  in  the  Jan. 
2002  EA  included  not  issuing  a  permit 
and  variations  in  the  design  of  the 
experiments.  The  total  takes  of  turtles 
requested  to  be  authorized  over  the  3- 
year  life  of  the  research  permit  was  15 
green,  44  leatherback,  233  loggerhead, 
and  24  olive  ridley,  and  the  requested 
lethal  take  was  117  turtles  (6  green,  15 
leatherback,  87  loggerhead,  and  9  olive 
ridley).  These  were  determined  to  be  the 
number  of  turtles  necessarj'  for  the 
fishing  experiments  to  have  sufficient 
statistical  validity  (that  is,  to  be  able  to 
detect  significant  differences  between 
gear  types  and  fishing  methods  in  their 
ability  to  reduce  bycatch  of  sea  turtles). 

The  Jan.  2002  EA  and  both  Biological 
Opinions  are  available  from  the  NMFS 
Honolulu  Laboratory  (see  ADDRESSES). 

The  Responsible  Program  Manager  for 
this  EIS  is  Sam  Pooley,  Acting  Director, 
Honolulu  Laboratory.  NMFS. 

Special  Acconunodations 

These  meetings  are  accessible  to 
people  with  disabilities.  Requests  for    . 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Wende  Goo,  808-983-5303  (voice)  or 
808-983-2901  (fax),  at  least  five  days 
before  the  scheduled  meeting  date. 

Authority:  16  U.S.C.  1531  ef  seq..  42  U.S.C. 
4371  et  seq. 
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Dated:  February  20.  2003. 
Laurie  K.  Allen. 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-456.'i  Filed  2-2&-03;  8:45  am) 

BILLING  CODE  3S10-23-S 

DEPARTMENT  OF  COMMERCE 

h4ational  Oceanic  and  Atmospheric 
Administration 

[I.D.  0221 03A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

action:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  on  management  issues 
regarding  Gulf  fisheries. 
DATES:  The  meetings  will  be  held  on 
March  11-14,  2003.  For  specific  dates 
and  times  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Adam's  Marie  Hotel.  64  South 
Water  Street,  Mobile,  AL  36602; 
telephone:  251-438-4000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

The  Council  will  meet  to  discuss  the 
following  items: 

March  U: 

8:30-10  a.m. — (Closed  Session) 
Convene  the  Advisory  Panel  (AP) 
Selection  Committee  to  appoint 
members  of  the  APs.  The  committee 
will  make  recommendations  for  full 
Council  review  in  closed  session  on 
Thursday  afternoon  and  be  presented  to 
the  public  on  Friday  morning. 

10-11:30  a.m.— (Closed  Session) 
Convene  the  Scientific  and  Statistical 
Committee  (SSC)  Selection  Committee 
to  appoint  members  of  the  SSCs.  stock 
assessment  panels,  and  socioeconomic 
panel.  The  committee  will  make 
recommendations  for  full  Council 
review  in  closed  session  on  Thursday 
afternoon  and  be  presented  to  the  public 
on  Friday  morning. 


1-2  p.m. — Convene  the  Data 
Collection  Committee  to  hear  a 
presentation  of  a  proposed  Florida  State 
University  economic  study. 

2-3:30  p.m. — Convene  the 
Administrative  Policy  Committee  to 
discuss  revisions  to  guidelines  for 
National  Standard  1 . 

3:30-5:30  p.m. — Convene  the  Reef 
Fish  Management  Committee  to  discuss 
the  Reef  Fish  Amendment  21  Public 
Hearing  Document  and  hear  a 
presentation  by  NMFS  Enforcement  on 
grouper  fishery  violations. 

March  12: 

8:30-10  a.m. — Convene  the  Mackerel 
Management  Committee  to  review  a 
draft  regulatory  amendment/ 
environmental  assessment  which 
addresses  maximum  sustainable  yield 
(MSY),  optimum  yield  (OY),  minimum 
stock  size  threshold  (MSST),  and 
maximum  fishing  mortality  threshold 
(MFMT)  for  the  coastal  migratory 
pelagic  species,  and  a  scoping  document 
for  draft  Amendment  15  to  include  size 
and  bag  limit  alternatives  for  cobia,  and 
commercial  landings  for  blue  runner. 

10-11:30  a.m.— Convene  the  Shrimp 
Management 

Committee  to  discuss  the  Shrimp 
Amendment  13  Options  Paper 
addressing  MSY,  OY,  MSST,  and  MFMT 
for  shrimp  stocks;  vessel  monitoring 
systems;  and  bycatch  reduction. 

1-2  p.m. — Convene  a  joint  meeting  of 
the  Reef  Fish.  Mackerel,  and  Red  Drum 
Management  Committees  to  discuss  the 
proposed  scoping  document  and 
meetings  on  an  aquaculture  generic 
amendment. 

2-5  p.m.  -Convene  the  Habitat 
Protection  Committee  to  review  and 
comment  on  the  alternatives  for 
specifying  essential  fish  habitat  (EFH), 
habitat  areas  of  particular  concern,  and 
impacts  of  fishing  on  EFH  in  the  Draft 
Environmental  Impact  Statement  for  the 
EFH  Generic  Amendment. 

March  13: 

8:30  a.m. — Convene. 

8:45-9:30  a.m. — Hear  a  presentation 
by  the  Gulf  States  Marine  Fisheries 
Commission  on  accessing  the  Fisheries 
Information  Network. 

9:30-9:45  a.m. — Hear  a  request  for 
fishing  vessel  designation  from  the 
Worldwide  Water  Fotmdation. 

9:45-12  noon — Receive  public 
testimony  on  the  Draft  Coastal  Pelagics 
(CMP)  Regulatory  Amendment.  The 
draft  CMP  Regulatory  Amendment  sets 
standards  for  MSY.  OY.  overfished  and 
overfishing  for  king  and  Spanish 
mackerel,  and  cobia.  Final  action  to 
approve  the  regulatory  amendment  will 
be  taken  at  a  subsequent  meeting. 


1:30-2  p.m. — Receive  the  Habitat 
Protection  Committee  report. 

2-2:30  p.m.: — Receive  the  Shrimp 
Management  Committee  report. 

2:30-2:45  p.m. — Receive  the  Mackerel 
Management  Committee  report. 

2:45-3  p.m. — Receive  the  Reef  Fish 
Management  Committee  report. 

3-3:30  p.m. — Receive  the 
Administrative  Policy  Committee 
report. 

3:30-4:15  p.m. — (Closed  Session) 
Receive  the  report  of  the  AP  Selection 
Committee. 

4:15-5:30  p.m. — (Closed  Session) 
Receive  the  report  of  the  SSC  Selection 
Committee. 

March  14: 

8:30-8:45  a.m. — Receive  the  Data 
Collection  Committee  Report. 

8:45-9  a.m. — Receive  the  Joint  Reef 
Fish/Mackerel/Red  Drum  Management 
Committee  report. 

9-9:15  a.m. — Receive  a  report  from 
the  Logo  Selection  Committee. 

9:15-9:30  a.m.— Receive  the  AP 
Selection  Committee  Report. 

9:30-9:45  a.m. — Receive  the  SSC 
Selection  Committee  Report. 

9:45-10  a.m. — Receive  a  report  of  the 
NMFS  Billfish  AP. 

10-10:15  a.m. — Receive  a  report  of  the 
NMFS  Highly  Migratory  Species  AP. 

10:15-10:30  p.m. — Receive  the  South 
Atlantic  Fishery  Management  Council 
liaison  report. 

10:30-10:45  a.m. — Receive  a  report  of 
the  Summit  for  Gulf  of  Mexico  Shrimp 
Industry. 

10:45-11  a.m. — Receive  a  report  of  the 
Gulf  Safety  Committee. 

11-11:15  a.m. — Receive  Enforcement 
Reports. 

11:15-11:30  a.m.— Receive  the  NMFS 
Regional  Administrator's  Report. 

11:30-11:45  a.m. — Receive  Director's 
Reports. 

11:45-12  noon — Other  Business 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  MSFCMA. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency.  A  copy  of  the 
Committee  schedule  and  agenda  can  be 
obtained  by  calling  813-228-2815. 
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Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  March  4, 
2003. 

Dated:  February  21,  2003. 
Theophilus  R.  Brainerd. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4,564  Filed  2-26-03:  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans 

AGENCY:  President's  Advisory 

Conmiission  on  Educational  Excellence 

for  Hispanic  Americans.  Department  of 

Education. 

ACTION:  To  amend  the  notice  printed  in 

the  Federal  Register/Vol.  68.  No.  31/ 

Friday,  February  14.  2003. 

SUMMARY:  This  notice  sets  forth  a  change 
in  date  of  a  forthcoming  teleconference 
meeting  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans. 
DATES:  Originally  scheduled  for 
Monday,  February  24,  2003,  this 
teleconference  meeting  has  been 
rescheduled  for  Tuesday,  March  4, 
2003,  the  hour  and  location  to  be 
determined. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Sanchez,  Executive  Director,  or 
Adam  Chavarria,  Associate  Director. 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans.  400 
Maryland  Ave..  SW.,  Washington,  DC 
20202,(202)401-1411. 
SUPPLEMENTARY  INFORMATION: 
Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  observe  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Adam  Chavarria  at  (202)  401- 
1411  by  no  later  than  February  26.  2003. 
We  will  attempt  to  meet  requests  after 
this  date,  but  cannot  guarantee 
availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  • 

Dated:  February  20,  2003. 
William  Hansen, 

Deputy  Secretary,  Department  of  Education. 
|FR  Doc.  03-4573  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  40(MI1-M 


DEPARTMENT  OF  ENERGY 

Los, Alamos  Site  Office;  National 
Nuclear  Security  Administration; 
Notice  of  Floodplain  Involvement  for 
the  Fire  Road  Project  at  Los  Alamos 
National  Lat}oratory,  Los  Alamos,  NM 

AGENCY:  National  Nuclear  Security 

Administration,  Los  Alamos  Site  Office, 

DOE. 

ACTION:  Notice  of  floodplain 

involvement. 

SUMMARY:  The  National  Nuclear 
Security  Administration  (NNSA),  Los 
Alamos  Site  Office-of  the  Department  of 
Energy  (DOE)  plans  to  improve  existing 
firebreaks  and  access  roads  into  remote 
forested  areas  at  Los  Alamos  National 
Laboratory  (LANL)  for  the  purpose  of 
providing  reliable  access  for  fire  fighting 
crews.  Improvements  will  focus  on 
changes  to  drainage  crossings  and 
improved  roadbeds  within  floodplain 
areas.  Improvements  would  be  minor 
and  would  mostly  consist  of  installing 
culverts  and  stabilizing  roadbeds.  These 
roads  are  limited  use  roads  that  are 
restricted  to  official  access  only.  In 
accordance  with  10  CFR  part  1022, 
NNSA  has  prepared  a  floodplain/ 
wetland  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  March  14,  2003. 
ADDRESSES:  Written  conunents  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  528  35th  Street,  Los  Alamos, 
NM  87544,  or  submit  them  to  the  Mail 
Room  at  the  above  address  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  Written  comments  may 
also  be  sent  electronically  to: 
ewithers@doeal.gov  or  by  facsimile  to 
(505) 667-9998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Everett  TroUinger,  Department  of 
Energy,  National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street.  Los  Alamos,  NM  87544. 
Telephone  (5t)5)  667-0281,  facsimile 
(505) 667-9998. 

For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  After  the 
May  2000  Cerro  Grande  Fire  event. 


NNSA  developed  a  Wildfire  Hazard 
Reduction  Program  for  LANL.  This 
program  includes  the  improvement  of 
firebreaks  and  the  improvement  of 
access  to  remote  portions  of  LANL 
through  the  upgrade  and  maintenance  of 
the  existing  fire  road  network.  There  are 
about  1 2  firebreaks  and  40  fire  roads  at 
LANL  that  will  be  improved  as  part  of 
this  project.  These  improvements  will 
require:  clearing  each  road  of  hazard 
trees  (mostly  these  are  dead  or  dying 
trees);  grading  of  the  roads  and 
realignment  of  sharp  curves;  cut  and  fill 
of  road  areas  where  needed  to 
accommodate  heavy  fire  fighting 
equipment. 

Culverts  will  be  installed  where 
necessary  based  on  road  substrate,  and 
rock  gabions  and  other  erosion  control 
features  may  also  be  installed.  Disturbed 
soil  will  be  revegetated  after  work  is 
completed.  Firebreak  and  road 
improvements  will  commence  in  fiscal 
year  2003  and  be  completed  over  the  . 
next  9  months. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  "The  floodplain/wetland 
assessment  is  available  for  review  at  the 
DOE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos,  NM  878544;  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Library,  University  of  New  Mexico. 
Albuquerque.  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  March  14,  2003. 

Issued  in  Los  Alamos  on  February  14. 
2003. 

Ralph  E.  Erickson, 
Manager,  U.  S.  Department  of  Energy. 
National  Nuclear  Security  Administration, 
Los  Alamos  Site  Office. 
(FR  Doc.  03-4607  Filed  2-26-03;  8:45  am) 

BILLING  COqi  64S(M>1-P- 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-492-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  21.2003. 

Take  notice  that  on  Februar)'  19,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
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its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  1,  2002: 

2nd  Sub  Isl  Rov  Fourth  Revised  Sheet  No. 

640 
Original  Sheet  No.  640A 

Algonquin  states  that  it  is  filing  the 
revised  tariff  sheets,  which  address  the 
determination  of  partial  day  release 
quantities,  pursuant  to  an  order  issued 
by  the  Commission  in  the  captioned 
docket  on  February  6.  2003  (February  6 
Order). 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions,  and  all  parties  on  the 
Commission's  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  3,  2003. 

Magalie  R.  Saias, 

Secretary. 

|FR  Doc.  OJ-4716  Filed  2-26-03;  8:45  am) 

BiujNO  cooe  eriT-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-493-003] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

February  21,2003. 

Take  notice  that  on  February  19,  2003, 
East  Tennessee  Natural  Gas  Company 


(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 .  the  following 
tariff  sheets,  to  be  effective  October  1, 
2002: 

2nd  Sub  1st  Rev  Third  Rev  Sheet  No.  147 
Original  Sheet  No.  147.01 

East  Tennessee  states  that  it  is  filing 
these  revised  tariff  sheets,  which 
address  the  determination  of  partial  day 
release  quantities,  pursuant  to  an  order 
issued  by  the  Commission  in  the 
captioned  docket  on  February  5,  2003 
(February  5  Order). 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  East  Tennessee  and 
interested  state  commissions,  and  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  3.  2003. 

Magalie  R.  Salas, 

Secretary.  I 

|FR  Do( .  03-4717  Filed  2-26-0.1:  8:45  ami 

BtLUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0&-41 1-007  and  RP01-44- 
009] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Compliance  Filing 

February  21,  2003. 

Take  notice  that  on  February  19,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Sub.  Second  Revised 
Sheet  No.  50B,  proposed  to  become 
effective  November  1,  2002. 

Iroquois  asserts  that  the  purpose  of 
this  filing  is  to  comply  witb  the 
Commission's  order  issued  February  6,    . 
2003  (February  6  Order),  in  Docket  No. 
RPOO-411-003  and  RPOl-44-005. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSuppoTt®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  3.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-4713  Filed  2-26-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-489-003] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Compliance  Filing 

February  21.  2003. 

Take  notice  that  on  February  19,  2003. 
Maritimes  &  Northeast  Pipeline.  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  be  effective  October  1,  2002: 

Original  Sheet  No.  249A 
Original  Sheet  No.  249B 
Second  Sub  Third  Revised  Sheet  No.  250 

Maritimes  states  that  it  is  filing  these 
tariff  sheets,  which  address  the 
determination  of  partial  day  release 
quantities,  pursuant  to  an  order  issued 
by  the  Commission  in  the  captioned 
docket  on  February  6,  2003  (February  6 
Order). 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
.  state  commissions,  and  all  parties  on  the 
Commission's  Official  Service  List  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  March  3,  2003. 
Magalie  R.  Saias, 
Secretary. 
[FR  Doc.  03-4715  Filed  2-26-03;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-467-002  and  RP01-19- 
002] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  21,  2003. 

Take  notice  that  on  February  18.  2003, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  revised  tariff  sheets 
identified  at  Appendix  A  to  the  filing. 

Midwestern  states  that  the  revised 
tariff  sheets  are  being  filed  in  order  to 
comply  with  the  Commission's 
December  19.  2002  Order  in  the 
referenced  proceedings,  which  relates  to 
Midwestem's  previous  filings  to  comply 
with  Order  Nos.  637,  637-A.  and  637- 
B. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  contracted  Shippers, 
interested  state  regulatory  commissions, 
and  all  parties  of  record  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  March  3.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-4714  Filed  2-26-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-6&-002] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  21,2003. 

Take  notice  that  on  Februarj'  14,  2003, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  a  report 
of  activities  during  the  first  year  of 
service  under  Rate  Schedule  PAL,  Park 
and  Loan  Service. 

Midwestern  states  that  the  filing  is 
being  made  in  compliance  with 
Commission's  December  28,  2001  order 
(97  FERC  H  61,386  (2001)),  requiring 
Midwestern  to  file  a  report  of  its 
activities  during  the  first  year  of  service 
under  Rate  Schedule  PAL. 

Any  person  desiring  to  prot^t  said    . 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://Hrww.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  February  28,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4719  Filed  2-26-03:  8:45  am) 

BILUNG  COOE  6717-01-f> 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-50-000] 

Powerex  Corp.,  Complainant,  v. 
California  Power  Exchange 
Corporation,  Respondent;  Notice  of 
Complaint 

February  21.  2003. 

Take  notice  that  on  February  20.  2003, 
Powerex  Corp.  (Powerex)  filed  a 
complaint  in  which  it  requests  that  the 
Commission  find  that  the  California 
Power  Exchange  Corporation  (CalPX) 
should  release  Powerex's  letter  of  credit 
provided  as  a  condition  for  participating 
in  the  CalPX's  now-defunct  markets, 
consistent  with  the  Commission's 
September  30,  2002,  order  on  rehearing 
in  Constellation  Power  Source,  Inc.  v. 
California  Power  Exchange  Corporation, 
100  FERC  H  61,380  (2002)  and  return 
Powerex's  chargeback  amounts. 
Powerex  requests  that  the  Commission 
invoke  its  Fast-Track  Proceeding 
procedures. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  Filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  hied  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Con^pent  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Sucnttary.  • 

|FR  Doc.  03^701  Filed  2-26-03:  8:45  ami 

MLUNS  COOC  S717-01-P 


Comment  Date:  March  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-4702  Filed  2-26-03:  8:45  am] 

BILLINQ  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER03-539-000] 

Quark  Power  L.L.C.;  Notice  of  Filing 

February  21,  2003. 

Take  notice  that  on  February  14.  2003, 
Quark  Power  L.L.C.  (Quark)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
section  205  of  the  Federal  Power  Act,  its 
revised  FERC  Electric  Rate  Schedule  No. 
1  for  the  resale  of  Firm  Transmission 
Rights  (FTRs).  or  their  equivalent,  to 
become  effective  as  of  February  18, 
2003. 

This  filing  was  sent  to  PJM 
Interconnection,  L.L.C,  the  New  York 
Independent  System  Operator,  Inc.,  and 
the  New  England  Power  Pool/ISO  New 
England,  Inc. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  svailable  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-494-003] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

February  21,  2003. 

Take  notice  that  on  February  19,  2003, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  1,  2002: 

2nd  Sub  ]st  Rev  Original  Sheet  No.  533A 
Original  Sheet  No.  533B 

Texas  Eastern  states  that  it  is  filing 
these  revised  tariff  sheets,  which 
address  the  determination  of  partial  day 
release  quantities,  pursuant  to  an  order 
issued  by  the  Commission  in  the 
captioned  docket  on  February  6,  2003 
(February  6  Order). 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions,  and  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  thoCommission's  Rules  and 
Regulations.  ^1  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
th'e  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Protest  Date:  March  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4718  Filed  2-26-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11509-009] 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Prelect  Construction  and  Soliciting 
Comments 

February  21,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Request  for 
extension  of  time. 

b.  Project  No:  11509-009. 

c.  Date  Filed:  January  13,  2003. 

d.  Applicant:  City  of  Albany,  Oregon. 

e.  Name  of  Project:  City  of  Albany 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Albany-Santiam  Canal  system  in 
Liim  County,  Oregon. 

g.  Pursuant  to:  Public  Law  107-376, 
H.R.  5436. 

h.  Applicant  Contact:  Peter  Harr,  P.E., 
City  of  Albany,  City  Hall,  333 
Broadalbin,  SW..  P.O.  Box  490,  Albany, 
OR  97321-0144,  (541)  917-7500. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  comments  and  or 
motions:  March  21,  2003. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docvunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The  licensee 
requests  a  two-year  extension  of  time 
from  the  existing  deadline  of  October 
23,  2002,  to  October  23,  2004,  to 
commence  project  construction  of  the 
City  of  Albany  Hydroelectric  Project.  If 
granted,  this  would  be  the  licensee's 
first  2-year  extension  of  the  three 
authorized  by  Public  Law  No.  107-376, 

H.R.  5436. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


wvfw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nvunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  l-«66-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  k  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 

above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION",^ 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
k  must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiu-ages  electronic  filings. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 


comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's-representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4703  Filed  2-26-03;  8:45.aml 

BILUNG  CODE  671 7-01 -f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

February  21,2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Prehadnary 
permit. 

b.  Project  No.:  12208-000. 

c.  Date  filed:  June  6,  2002. 

d.  Applicant:  Wanawish  Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Wanawish  Dam  Project  would  be 
located  on  the  Yakima  River  in  Benton 
County,  Washington.  The  proposed 
project  would  be  located  on  an  existing 
diversion  dam  owned  by  the  Columbia 
Basin  Irrigation  District  (CBID). 

f.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442.  (208) 
745-0834. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  ftt)m  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  docxunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities  • 
of  a  particular  resource  agency,  they  . 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  CBID's 
existing  concrete  diversion  dam  which 
is  20  feet  high  and  523  feet  long.  (2)  a 
proposed  500-foot-long,  8-foot-diameter 
penstock,  (2)  a  proposed  powerhouse 
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containing  one  generating  unit  with  an 
installed  capacity  of  1.4  megawatts.  (3) 
a  proposed  one-quarter-mile-long.  15-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  7.2  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wanawish  Hydro.  LLC. 
975  South  State  Highway.  Logan,  UT 
84321, (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  hie  a  competing 
application  for  preliminary  permit  for  a 
propo.sed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  Hie  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  Hie  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  pf  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 


obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4704  Filed  2-26-03,  8:45  ami 

BMJJNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

February  21,2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12389-000. 

c.  Date  filed:  October  3,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
H.K.  Thatcher  L&D  Hydroelectric 
Project  would  be  located  on  the 
Ouachita  River  in  Union  County. 
Arkansas.  The  proposed  project  would 
utilize  the  existing  H.K.  Thatcher  Lock 
and  Dam  administered  by  the  U.S.  Anny 
Corps  of  Engineers. 

f.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street. 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202)  502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 
^  j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  H.K. 
Thatcher  Lock  and  Dam  and  Reservoir, 
would  consist  of:  (1)  two  proposed  240- 
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foot-long.  8-foot-diameter  steel 
penstocks.  (2)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
combined  installed  capacity  of  3 
megawatts.  (3)  a  proposed  500-foot-long. 
14.7-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  aimual 
generation  of  18  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 

3676  or  e-mail  

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at-  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  orbefore  the 
specified  comment  date  for  the 
particuleu-  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely    , 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  ndes  of  practice  and 
procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
ail  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
TVny  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


cominents  on  the  described  application. 
A  copy  of  the  application  mayUe 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4705  Filed  2-26-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

February  21,2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//4pp7jcafio/i:  Preliminary 
permit. 

b.  Project  No. :  1 2390-000. 

c.  Date  filed:  October  16,  2002.  ^ 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Paint  Creek  Dam  Hydroelectric  Project 
would  be  located  on  Paint  Creek  near 
the  town  of  Bainbridge  in  Highland 
County.  Ohio.  The  proposed  project 
would  utilize  an  existing  dam 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

f.  Filed pursuantto:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301.  (330)  535-7115. 

h.  FERC  Conthct:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Paint 
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Creek  Dam  and  Reservoir,  would  consist 
of:  (1)  twff  proposed  80-foot-long,  8-foot- 
diameter  steel  penstocks,  (2)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  combined  installed 
capacity  of  2.14  megawatts.  (3)  a 
proposed  500-foot-iong,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  13.1  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  Hie  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
'  competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  "of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
apphcation.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 


application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particulair 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
•COMPETING  APPLICATION". 
'  PROTEST' • .  or  '•  MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular  * 

application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Eneirgy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e- Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03^706  Filed  2-26-03;  8:45  am] 

HLUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

February  21.2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12404-000. 

c.  Date  filed:  October  30.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Beltzville  Lake  Dam  Hydroelectric 
Project  would  be  located  on  Pohopoco 
Creek  near  the  town  of  Lehighton  in 
Carbon  County,  Pennsylvania.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 
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j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Beltzville  Lake  Dam  and  Reservoir, 
would  consist  of:  (1)  One  proposed  100- 
foot-long.  7-foot-diameter  steel 
penstock,  (2)  a  proposed  powerhouse 
containing  one  generating  unit  with  a 
combined  installed  capacity  of  1.77 
megawatts,  (3)  a  proposed  one-mile- 
long,  14.7-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  1 1  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERIUS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nvimber 
field  to  access  the  document.  For 
assistance,  call  toll-fr«e  1-866-208^ 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  dayS  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  vdth  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 


submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  propoised  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to  ' 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive , 
Documents-^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particiUar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings.    > 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an^agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-4707  Filed  2-26-03;  8:45  ami 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

Febryary  21,2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commissipn  and  is  available 
for  public  inspection: 

a.  Type'of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12412-000. 

c.  Date  filed:  November  12,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Kentucky  L&D  #8  Hydroelectric  Project 
would  be  located  on  the  Kentucky  River 
in  Jessamine  County,  Kentucky.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

i.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1 145  Highbrook  Street. 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
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must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Kentucky  Lock  and  Dam  No.  8  and 
Reservoir,  would  consist  of:  (1)  Five 
proposed  50-foot-long,  8-foot-diameter 
steel  penstocks,  (2)  a  proposed 
powerhouse  containing  five  generating 
units  with  a  combined  installed 
capacity  of  7  megawatts.  (3)  a  proposed 
400-foot-long,  14.7-kv  transmission  line, 
and  (4)  appurtenant  facilities.  The 
project  would  operate  in  a  run-of-river 
mode  and  would  have  an  average 
annual  generation  of  42  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659!  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  thi& 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
eight  copies  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
An  additional  copy  must  be  sent  to 
Director.  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Conunission. 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must ' 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi^om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-4708  Filed  2-26-03;  8:45  am] 

BtLUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  IMotions  To  Intervene 

February  21.2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12421-000. 

c.  Date  filed:  November  25.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Kanopolis  Dam  Hydroelectric  Project 
would  be  located  on  the  Smokey  Hill 
River  in  Ellsworth  County.  Kansas.  The 
proposed  project  would  utilize  the 
existing  Kanopolis  Dam  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
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of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Kanopolis  Dam  and  Reservoir,  would 
consist  of:  (1)  Two  proposed  80-foot- 
long,  8-foot-diameter  steel  penstocks,  (2) 
a  proposed  powerhouse  containing  two 
generating  units  with  a  combined 
installed  capacity  of  1.3  megawatts,  (3) 
a  proposed  2-mile-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  8  GWh. 

k.  "This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  ^gits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  toll-fi«e  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

I.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing, 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Co^^nission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
applic^ation  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  CompetingDevelopment 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  luider  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  woiUd  decide 
whether  to  proceed  writh  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a  ' 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'HON", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Conunents,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  oil  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  Ite 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-4709  Filed  2-26-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1 1 887-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

February  21.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/epf  No;  12429-000.  ^ 

c.  Date  Fj7ed:  January  2.  2003. 

d.  Applicant:  Clark  Canyon  Hydro, 
LLC. 

e.  Name  of  Project:  Clark  Canyon  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
ovirned  by  the  U.S.  Bureau  of 
Reclamation  (BOR),  on  the  Beaverhead 
River  in  Beaverhead  Coimty,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
PO  Box  535,  Rigby,  ID  83442.  (208)  745- 
0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners  • 
filing  documents  with  the  Commission . 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project,  further,  if  an  intervener 
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files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposech-un-of-river  project  using  the 
BOR's  existing  Clark  Canyon  Dam 
would  consist  of:  (1)  One  8-foot- 
diameter.  300-foot-long  steel  penstock, 
(2)  a  powerhouse  containing  one 
generating  unit  with  a  total  installed 
capacity  of  3  MW.  (3)  a  15-kv 
transmission  line  approximately  4  miles 
long,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  12  GWh. 

1.  This  fding  i.s  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

I.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
,  m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
■PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives.    . 

Magaliell.  Salas, 

Secretary. 

|FR  Doc.  0.3-4710  Filed  2-26-03;  8:45  am] 

BUXING  CODE  6n7-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  1957-020] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  21,  2003. 

a.  Type  of  Filing:  Amendment  of 
license  to  decrease  project  installed 
capacity  from  700  kW  to  450  kW  by 
deleting  Unit  #3. 

b.  Project  No:  1957-020. 

c.  Date  Filed:  January  17,  2003. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Otter  Rapids 
Project. 

f.  Location:  The  project  is  located  on 
the  Wisconsin  River  in  Vilas  and 
Oneida  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-82.5(r),  Section 
4.201  of  the  Commission's  regulations. 

h.  Applicant  Contact:  Wisconsin 
Public  Service  Corporation,  700  No. 
Adams  St.,  PO  Box  19002.  Green  Bay. 
WI 54307-9002. 

i.  FERC  Contact:  William  Guey-Lee. 
(202) 502-6064,  or 
william.gueylee@ferc.gov. 

'].  Deadline  for  filing  conmients, 
motions  to  intervene  or  protests:  March 
21.  2003. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
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relating  to.the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiu-ce  agency. 

k.  Description  of  Project:  The 
applicant  requests  that  the  license  for 
the  Otter  Rapids  Project  No.  1957  be 
amended  to  delete  the  250-kW  Unit  #3 
fi'om  the  license  and  decrease  the 
licensed  install  capacity  from  700  kW  to 
450  kW.  Unit  #3  is  not  operational  and 
is  in  need  of  numerous  repairs.  The 
licensee  states  that  repairing  Unit  #3  is 
not  economically  justified. 

1.  Location  of  the  Filing:  A  copy  of  the 
filing  is  available  for  inspection  and 
reproduction  at  the  Commissibn's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A.  Washington. 
DC  20426,  or  by  calling  (202)  502-8371 
and  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  .  using  the  "FERRIS"  link. 
Enter  the  project  number  excluding  the 
last  three  digits  in  the  project  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commissidn,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  any 


motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Conunents.  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l){iii)  aild  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03^711  Filed  2-26-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  21,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Smrender  of 
License. 

b.  Project  No. :  P-696-01 3. 
crDate  Filed:  December  31,  2002. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  American  Fork 
Hydroelectric  Project. 

f.  Location:  On  American  Fork  Creek, 
near  the  City  of  American  Fork,  Utah 
County,  Utah,  about  3  miles  east  of 
Highland,  Utah.  The  project  affects 
about  28.8  acres  of  federal  lands  within 
the  Uinta  National  Forest.  Also, 
approximately  2,000  feet  of  flowline 
passes  through  the  Timpanogos  Cave 
National  Monument,  administered  by 
the  U.S.  Department  of  the  Interior, 
National  Park  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Monte  Garrett, 
Licensing  Manager,  PacifiCorp  825  NE 
Multnomah,  suite  1500,  Portland, 
Oregon, 97232  (503) 813-6629. 

i.  FERC  Contact:  Kenneth  Hogan 
(202)502-8434,  e-mail  at 
kenneth.hogan@ferc.gov. 


j.  Cooperating  agencies:  We  are  asking 
federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respectio  environmental 
issues  to  cooperate  with  us  in  the 
preparatiQ(j>bf  the  environmental 
dociunenr.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  documents 
described  in  item  k  below. 

k.  Deadline  for  filing  comments, 
motions  to  intervene,  protests,  and 
requests  for  cooperating  agency  status: 
30  days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  M^alie  R. 
Salas,  Secretary,  Federal  Energy 
Regulator^'  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiuages  electronic  filings. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Conunission    - 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  jesource  agencv. 

1.  PacifiCorp  filed  an  application  to 
surrender  its  minor  license  for  the 
American  Fork  Hydroelectric  Project. 
PacifiCorp  proposes  to  continue 
.  operation  of  the  project  through  August 
2006.  at  which  time  they  will  begin  the 
project's  decommissioning,  with 
completion  by  December  31,  2007. 
PacifiCorp  proposes  to  do  the  followiog: 
(1)  Demolish,  remove,  and  dispose  of 
the  existing  concrete  diversion  dam, 
Tainter  gates,  hoists  and  steel  structures, 
trash  racks,  and  control  building;  (2) 
repair  the  powerhouse  structure  and 
retaining  wall  for  the  protection  of  the 
powerhouse  for  conveyance  to  the  U.S.    . 
Government;  (3)  remove  the  spillway, 
transformer  pad,  tender's  house,  garage; 
(4)  reconstruct  the  stream  channel  as 
necessary';  (5)  remove  exposed  sections 
of  the  penstock  and  support  structures; 
(6)  re-vegetate  and/or  re-habilitate 
disturbed  areas. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
vtrww.ferc.gov  using  the  "FERRIS"  link — 
select  "Docket  #"  and  follow  the 
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instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above.  To  facilitate  the  subject 
surrender,  the  Commission  will 
incorporate  into  the  record  for  this 
proceeding,  all  documents  filed  with  or 
issued  by  the  Commission  as  part  of  the 
earlier  relicensing  proceeding  (P-696- 
010). 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR  800.4. 

o.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS." 
'PROTEST,  "  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-4712  Filed  2-26-03:  8:45  am) 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 

Boulder  Canyon  Project 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  base  charge 
and  rates  adjustment. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
an  adjustment  to  the  Boulder  Canyon 
Project  (BCP)  firm  power  base  charge 
and  rates.  The  current  base  charge  and 
rates  expire  September  30,  2003.  The 
current  base  charge  is  not  sufficient  to 
pay  all  annual  costs  including 
operation,  maintenance,  replacement, 
and  interest  expenses,  and  to  repay 
investment  obligations  within  the 
required  period.  The  proposed  base 
charge  will  provide  sufficient  revenue  to 
pay  all  annual  costs,  including 
operation,  maintenance,  replacement, 
and  interest  expenses,  and  to  repay 
investment  obligations  within  the 
allowable  period.  A  detailed  rate 
package  that  identifies  the  reasons  for 
the  base  charge  and  rates  adjustment 
will  be  available  in  April  2003.  The 
proposed  base  charge  and  rates  are 
scheduled  to  become  effective  on 
October  1,  2003,  the  beginning  of 
Federal  fiscal  year  (FY)  2004,  and  will 
remain  in  effect  through  September  30, 
2004.  This  Federal  Register  notice 
initiates  the  formal  process  for  the 
proposed  base  charge  and  rates. 
DATES:  The  consultation  and  comment 
period  will  begin  today  and  will  end 
May  28,  2003.  Western  representatives 
will  explain  the  proposed  base  charge 
and  rates  at  a  public  information  forum 
on  April  1,  2003,  beginning  at  10:30 
a.m.  MST,  in  Phoenix.  AZ.  Interested 
parties  can  provide  oral  and  written 
comments  at  a  public  comment  forum 
on  April  23,  2003,  beginning  at  10:30 
a.m.  MST,  at  the  same  location. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Desert  Southwest  Customer  Service 
Regional  Office,  located  at  615  South 
43rd  Avenue,  Phoenix,  Arizona.  Please 
send  comments  to:  Mr. ).  Tyler  Carlson, 
Regional  Manager,  Desert  Southwest 
Customer  Service  Region.  Western  Area 
Power  Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  e-mail 
carlson@wapa.gov.  Western  must 
receive  comments  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration. 
FOR  FURTHER  INFORMATION  COHXACV.  Mr. 
Jack  Murray.  Rates  Team  Leaa,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix.  AZ  85005- 


6457,  telephoqe  (602)  352-2442,  e-mail 
jm  utTay@wapa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Base  Charge  and  Rates  for 
BCP  Firm  Power 

The  proposed  base  charge  and  rates 
for  BCP  firm  power  service  are  designed 
to  recover  an  annual  revenue 
requirement  that  includes  the 
investment  repayment,  interest, 
operation  and  maintenance, 
replacements,  payment  to  states,  visitor 
services,  and  uprating  payments.  These 
annual  costs  are  reduced  by  the 
projected  revenue  from  water  sales, 
visitor  services,  water  pump  energy 
sales,  facility  use  charges,  regulation 
services,  miscellaneous  leases,  and  late 
fees.  The  projected  annual  revenue 
requirement  is  the  base  charge  for  firm 
power  service  and  is  divided  equally 
between  capacity  dollars  and  energy 
dollars.  Annual  energy  dollars  are 
divided  by  annual  energy  sales,  and 
annual  capacity  dollars  are  divided  by 
annual  capacity  sales  to  determine  the 
proposed  energy  rate  and  the  proposed 
capacity  rate. 

The  Deputy  Secretary  of  the 
Department  of  Energy  (DOE)  approved 
the  existing  rate  formula  for  calculating 
the  base  charge  and  rates  in  ilate 
Schedule  BCP-F6  for  BCP  firm  power 
service  on  September  18,  2000,  (Rate 
Order  No.  WAPA-94,  October  13,  2000). 
The  Federal  Energy  Regulatory 
Commission  (FERC)  confirmed  and 
approved  the  rate  formula  on  a  final 
basis  in  Docket  No.  EFOO-5092-000 
issued  July  31,  2001.  Rate  Schedule 
BCP-F6  became  effective  on  October  1, 
2000,  for  the  period  ending  September 
30,  2005.  Under  Rate  Schedule  BCP-F6. 
for  FY  2003,  the  base  charge  is 
$50,761,729,  the  forecasted  energy  rate 
is  5.58  mills  per  kilowatt-hour  (mills/ 
kWh)  and  the  forecasted  capacity  rate  is 
$1.08  per  kilowatt  month  (kWmonth). 
The  composite  rate  is  11.16  mills/kWh. 

The  FY  2004  proposed  base  charge  is 
$53,284,854,  the  forecasted  energy  rate 
is  5.92  mills/kWh,  and  the  forecasted 
capacity  rate  is  $1.14/kWmonth.  The 
proposed  composite  rate  is  1 1 .84  mills/ 
kWh.  This  is  approximately  a  6-percent 
increase  from  the  current  composite 
rate.  The  proposed  base  charge  and  rates 
are  based  on  the  FY  2003  operating  plan 
for  Western  and  the  Bureau  of 
Reclamation  (Reclamation),  and  also 
account  for  the  lower  revenue  level  due 
to  restriction  of  public  tours  at  Hoover 
Dam  following  the  September  11,  2001 
terrorist  attack  in  the  United  States.  The 
following  table  compares  the  current 
and  proposed  base  charge  and  rates. 
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Comparison  of  Current  and  Proposed  Base  Charge  and  Rates 


Total  Composite  (mills/kWh) 

Base  Charge  ($)  

Energy  Rate  (mills/kWh)  ....'. 
Capacity  Rate  ($/kWmonth) 


Current 
October 

Proposed 
October 

1,2002 

1,2003 

through 

September 

30,  2003 

through 

Septemt)er 

30,2004 

11.16 

11.84 

50,761,729 

53.284.854 

5.58 

5.92 

1.08 

1.14 

Percent ' 

change 

increase 


6 
5 
6 
5 


The  increase  in  the  base  charge  and 
rates  results  from  higher  emnual  costs  in 
operation  and  maintenance  and  lower 
revenue  projections  for  the  visitor 
center. 

Procedural  Requirements 

Western  will  hold  both  a  public 
information  forum  and  a  public 
comment  forum.  After  considering 
comments.  Western  will  recommend  the 
proposed  base  charge  and  rates  for  final 
approval  by  the  DOE  Deputy  Secretary. 

"The  proposed  firm  power  service  base, 
charge  and  rates  for  BCP  are  being 
established  pursuant  to  the  DOE 
Organization  Act,  42  U.S.C.  7101-7352; 
the  Reclamation  Act  of  1902,  ch.  1093, 
32  Stat.  388,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  project 
involved. 

Availability  of  Information 

Interested  parties  may  review  and 
copy  all  brochures,  studies,  comments, 
letters,  memorandums,  or  other 
documents  made  or  kept  by  Western  for 
developing  the  proposed  base  charge 
and  rates.  These,  documents  are  at  the 
Desert  Southwest  Customer  Service 
Regional  Office,  located  at  615  South 
43rd  Avenue,  Phoenix,  Arizona. 

Regulatory  Procedural  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  there  is  a  legal  requirement 
to  issue  a  general  notice  of  proposed 
rulemaking.  This  action  does  not  require 
a  regulatory  flexibility  analysis  since  it 
is  a  rulemaking  of  particular 
applicability  involving  rates  or  services. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 


(NEPA)  (42  U.S.C.  4321,  et  seq.); 
Council  On  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  preparing  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  therefore,  this 
notice  requires  no  clearance  by  the 
Office  of  Management  and  Budget. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  imder  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  February  4,  2003. 
Michael  S.  Hacskaylo, 
Administrator. 

(FR  Doc.  03-4608  Filed  2-26-03;  8:45  am] 
BILUNG  COOE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRI-7455-8] 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19,  1990,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 


scientific,  and  enforcement  policy 
issuer. 

Open  Meeting  Notice:  Piu^uant  to  5 
U.S.C.  App.  2,  section  10(a)(2),  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Friday,  March  21  v 
2003,  from  approximately  8:30  a.m.  to 
2:30  p.m.  at  the  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Ave.,  NW.. 
Washington,  DC.  Seating  will  be 
available  on  a  first  come,  first  served 
basis.  Two  of  the  CAAAC's  four 
subcommittees  (the  Linking  Energy, 
Land  Use,  Transportation,  and  Air 
Quality  Concerns  Subcommittee;  and 
the  Economics  Incentives  and 
Regulatory  Innovations  Subcommittee) 
will  hold  meetings  on  Thursday,  March 
20,  2003  from  approximately  12:30  p.m. 
to  4:30  a.m.  at  the  Renaissance 
Mayflower  Hotel,  the  same  location  as 
the  full  Conunittee.  The  Permits/NSR/ 
Toxics  Subcommittee  and  the  Energy, 
Clean  Air  and  Climate  Change 
Subconunittee  will  not  meet  at  this 
time.  The  schedule  for  the  three 
Subcommittees  meetings  is:  Linking 
Energy,  Land  Use,  Transportation,  and 
Air  Quality— 12:30  p.m.  to  2:30  p.m.: 
and  Economics  Incentives  and 
Regulatory  Innovations — 2:30  p.m.  to 
4:30  p.m. 

Inspection  of  Committee  Documents: 
The  Conunittee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item.A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  this 
meeting  of  the  full  CAAAC,  please 
contact  Paul  Rasmussen.  Office  of  Air 
and  Radiation,  US  EPA  (202)  564-1306. 
FAX  (202)  564-1352  or  by  mail  at  US 
EPA,  Office  of  Air  and  Radiation  (Mail 
code  6102  A),  1200  Pennsylvania 
Avenue,  NW.,  Washington  DC  20004. 
For  information  on  the  Subcommittee 
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meetings,  please  contact  the  following 
individuals:  (1)  Linking  Transportation, 
Land  Use  and  Air  Quality  Concerns — 
Robert  Larson,  734-214-4277;  and  (2) 
Economic  Incentives  and  Regulatory 
Innovations — Carey  Fitzmaurice,  202- 
564-1667.  Additional  information  on 
these  meetings  and  the  CAAAC  and  its 
Subcommittees  can  be  found  on  the 
CAAAC  Web  Site:  http://www.epa.gov/ 
oar/caac/. 

Dated:  February  21,  2003. 
Robert  D.  Brenner, 

Principal  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 

|FR  Doc.  03-4632  Filed  2-26-03:  8:4.5  ami 
BILLING  CODE  6S60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-«3-A  (Auction  No.  83); 
DA  03-359] 

FM  Translator  Auction  Filing  Window 
and  Application  Freeze 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  an 
auction  filing  window  for  certain  FM 
translator  station  construction  permit 
applications  and  a  freeze  on  the 
acceptance  of  FM  translator  and  FM 
booster  minor  change  and  FM  booster 
new  construction  permit  applications 
from  February  8  to  March  14,  2003. 
DATES:  The  filing  window  will  open  on 
March  10.  2003,  and  close  on  March  14, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Bradshaw  or  Lisa  Scanlan,  Audio 
Division,  Media  Bureau  at  (202)  418- 
2700;  Auction  Technical  Support  at 
(202)414-1250. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
February  6,  2003.  The  complete  text  of 
the  Public  Notice,  including  four 
attachments  providing  guidelines  for 
electronic  application  filing,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Street,  SW., 
Washington,  DC.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  (202)  863-2898. 
It  is  also  available  on  the  Commission's 
Web  site  at  http://www.fcc.gov. 

General  Information 

The  Media  Bureau  ("MB"')  and  the 
Wireless  Telecommunications  Bureau 


("WTB")  announce  an  auction  filing 
window  for  certain  FM  translator  station 
construction  permit  applications.  The 
filing  window  will  open  on  March  10, 
2003,  and  close  on  March  14,  2003.  In 
connection  with  this  window,  MB  also 
announces  that  it  will  not  accept  FM 
translator  and  FM  booster  minor  change 
construction  permit  applications  and 
FM  booster  new  construction  permit 
applications  between  February  8,  2003, 
and  March  14,  2003. 

The  window  is  available  for  non- 
reserved  band  (chanhels  221  to  300) 
proposals  for  new  FM  translator  stations 
and  major  modifications  to  authorized 
FM  translator  facilities.  (See 
"Implementation  of  section  309(j)  of  the 
Communications  Act — Competitive 
Bidding  for  Commercial  Broadcast  and 
Instructional  Television  Fixed  Service 
Licenses,"  First  Report  and  Order,  63  FR 
48615,  September  11, 1998.  A  window 
open  for  proposals  in  the  non-reserved 
band  provides  a  filing  opportunity  for 
both  noncommercial  educational 
("NCE")  and  commercial  FM  translator 
applicants.  See  47  CFR  74.1202(b)). 

The  Commission  also  will  consider 
those  FM  translator  station  new  and 
major  modification  applications  that 
were  received  on  or  before  November 
26,  1997,  but  for  which  no  "A"  cut-off 
list  had  been  released  by  that  date 
'  ("Frozen  FM  Translator  Applications"). 
Also  on  file  are  a  number  of  FM 
translator  station  new  and  major 
modification  applications  filed  after 
November  26,  1997.  with  "freeze 
waiver"  requests  ("Freeze  Waiver 
Applications").  These  applicants  also 
may  participate  in  the  filing  window. 
Freeze  Waiver  Applications  must 
protect  all  minor  change  applications 
filed  on  or  before  February  7,  2003,  in 
order  to  be  considered  in  the  upcoming 
window,  the  same  requirement  that  will 
apply  generally  to  new  FM  translator 
station  and  major  change  proposals 
submitted  for  the  first  time  in  the  hling 
window. 

MB  will  institute  a  temporary  freeze 
on  the  acceptance  of  minor  change  FM 
translator  applications  on  all  channels 
(channels  201-300)  at  12:01  a.m. 
Eastern  Time  ( "ET"),  February  8,  2003. 
The  freeze  shall  remain  in  effect  until 
the  close  of  the  window.  Minor  change 
applications  Bled  during  this  freeze  will 
be  dismissed. 

Participation.  All  applicants  for  new 
FM  translator  stations  and  major 
modifications  to  authorized  FM 
translator  facilities  must: 

•  If  Form  349  IS  NOT  on  file:  File 
electronically  FCC  Form  349, 
Application  for  Authority  to  Construct 
or  Make  Changes  in  an  FM  Translator  or 
FM  Booster  Station,  between  12:01  a.m. 


ET,  March  8,  2003  and  6  p.m.  ET,  March 
14,  2003. 

•  If  an  FCC  Form  349  Frozen  FM 
Translator  Application  or  Freeze  Waiver 
Application  IS  currently  on  file:  The 
applicant  should  confirm  that  the 
information  on  file  is  accurate  and. 
complete. 

•  If  no  changes  in  the  previously  filed 
Form  349  applications  are  necessary, 
the  applicant  must  only  file  Form  175. 
The  Form  175  must  include  the  file 
number  of  all  previously  filed  Form  349 
applications. 

•  If  any  information  in  a  Frozen  FM 
Translator  Application  or  Freeze  Waiver 
Application  is  no  longer  accurate  and 
complete,  the  applicant  must  file  a  new 
Form  349  application  electronically, 
completing  Section  I.  the  Tech  Box  of 
Section  III-A,  and  the  Section  VI 
Certification. 

•  File  electronically  an  FCC  Form  175 
by  6  p.m.  ET  March  14.  2003. 

•  Comply  with  all  provisions 
outlined  in  the  Public  Notice  and 
applicable  rules  of  the  Commission. 

An  applicant's  failure  to  reference  a 
pending  Form  349  application  on  its 
Form  1 75  will  result  in  the  dismissal  of 
that  Form  349  application.  No 
consideration  will  be  given  any 
proposal  for  which  the  required 
engineering  information  is  not  on  file  by 
the  close  of  the  window.  No  application 
filing  fee  is  required  at  this  time. 
,     Application  Processing.  After  the 
close  of  the  window,  the  Commission 
will  make  mutual  exclusivity 
determinations  with  regard  to  all  timely 
and  complete  filings.  Applications 
received  during  the  filing  window  that 
are  not  mutually  exclusive  with  any 
other  applications  submitted  in  the 
filing  window  will  be  identified  by 
subsequent  public  notice.  No 
amendments  to  the  FM  translator  filing 
window  Form  349  application, 
technical  or  otherwise,  will  be  accepted 
between  the  close  of  the  application 
filing  window,  March  14,  2003,  and  the 
public  notice  listing  the  non-mutually 
exclusive  FM  translator  applications. 
Complete  FCC  Form  349  non-mutually 
exclusive  applications  will  be  processed 
and  the  staff  will  release  public  notices 
listing  those  applications  determined 
acceptable  for  filing.  Petitions  to  deny 
must  be  filed  within  15  days  of  the 
public  notice  announcing  acceptance  of 
the  application  at  issue. 

MB  and  WTB  will  issue  a  public 
notice  identifying  mutually  exclusive 
applications  received  during  the 
window.  This  public  notice  will  also 
specify  a  settlement  period  for  resolving 
application  mutual  exclusivity. 
Technical  amendments  submitted  by 
applicants  to  resolve  conflicts  must  be 
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minor,  as  defined  by  the  applicable 
rules  of  the  FM  translator  service,  and 
must  not  create  any  new  mutual 
ejcclusivity  or  other  application  conflict. 
No  amendments  to  the  FM  translator 
filing  window  Form  349  application, 
technical  or  otherwise,  will  be  accepted 
between  the  close  of  the  application 
filing  window,  March  14,  2003,  and  the 
public  notice  listing  the  mutually 
exclusive  FM  translator  applications. 

Federal  Communications  Commission. 

Lisa  Scanlan, 

Assistant  Division  Chief.  Audio  Division, 

Media  Bureau. 

IFR  Doc.  03-4605  Filed  2-26-03;  8:45  am] 

BILLING  0006  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 

DATE  &  TIME:  Tuesday,  March  4,  2003  at 
10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public, 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  March  6,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-01— 
NORPAC  by  Mitchell  J.  Eichen, 
Treasiuer. 

Administrative  Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-4826  Filed  2-25-03;  3:31  pm] 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
"writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  24, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan  and  First  California  Southern 
Bancorp,  San  Diego,  California;  to 
acquire  51  percent  of  the  voting  shares 
of  First  International  Bank,  Chula  Vista, 
California. 

In  connection  with  this  application. 
First  California  Southern  Bancorp,  San 
Diego,  California;  has  applied  to  become 
a  bank  holding  company  by  acquiring 
51  percent  of  the  voting  shares  of  First 
International  Bank,  Chula  Vista, 
California. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 


1 .  Bethlehem  Financial  Corporation, 
Belen,  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Belen,  Belen,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-4571  Filed  2-26-03:  8:45  am] 
BNJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  jhe 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Boafd  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  13.  2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105-     . 
1521: 

1.  Royal  Bancshares  of  Pennsylvania. 
Inc.,  Narberth,  Pennsylvania;  to  engage 
through  its  subsidiary  Royal  Equity 
Partners,  Narberth,  Pennsylvania,  in 
extending  credit  and  servicing  loans, 
pursuant  to  section  225.28(b)(1)  of 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc. 03^572  Filed  2-26-03;  8:45  am) 

BILUNO  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

[File  No.  021  0140] 

Quest  Diagnostics  Incorporated,  et  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  24,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Cowie  or  Jackie  Mendel,  FTC, 
Bureau  of  Competition,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  (202)  326-2214 
or  326-2603. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  Aii        ' 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
February  21,  2003),  on  the  World  Wide 
Web,  at  http://www.ftc.gov/os/2003/02/ 
index.htm.  A  paper  copy  can  be 


obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9{b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  ("Consent 
Agreement")  from  Quest  Diagnostics 
Incorporated  ("Quest")  and  Unilab 
Corporation  ("Unilab")  (collectively 
"Respondents").  The  Consent 
Agreement  is  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
Quest's  proposed  acquisition  of  Unilab. 
The  Consent  Agreement  includes  a 
proposed  Decision  and  Order  (the 
"Order"),  which  would  require  the 
Respondents  to  divest  to  Laboratory 
Corporation  of  America  ("LabCorp") 
assets  used  to  provide  clinical 
laboratory  testing  services  to  physician 
groups  in  Northern  California. 

The  Consent  Agreement  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
Consent  Agreement  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  proposed 
Consent  Agreement  or  make  it  final. 

Pursuant  to  an  Agreement  and  Plan  of 
Merger  dated  April  2,  2002  ("Merger 
Agreement"),  Quest  proposes  to  acquire 
all  of  the  issued  and  outstanding  voting 
securities  of  Unilab  in  exchange  for 
cash,  stock  of  Quest,  or  a  combination 
of  cash  and  stock  of  Quest.  The  value  of 
the  transaction  was  approximately  $877 


million  at  the  time  the  Merger 
Agreement  was  announced.  On  January 
4,  2003,  Quest  and  Unilab  agreed  to 
amend  the  Merger  Agreement  to  extend 
the  termination  date  and  to  reduce  the 
purchase  price  for  the  overall 
transaction  by  approximately  $60 
million.  The  Commission's  complaint 
alleges  that  the  proposed  acquisition,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45,  in  the  market  for  providing 
clinical  laboratory  testing  services  to 
physician  groups  in  Northern  California; 

The  Merging  Parties 

Headquartered  in  Teterboro,  New 
Jersey,  Quest  is  the  largest  supplier  of 
clinical  laboratory  testing  services  in  the 
United  States,  with  a  nationwide 
network  of  30  full-service  laboratories 
located  in  major  metropolitan  areas 
throughout  the  United  States, 
approximately  100  smaller  "stat,"  or 
rapid  response,  laboratories,  and 
approximately  1,350  patient  service 
centers  ("PSCs").  Quest  had  sales  of 
approximately  $4.1  billion  in  2002. 
Quest's  operations  in  Northern 
California  consist  of  a  full-service 
testing  laboratory  located  in  Dublin, 
California,  5  stat  labs,  and 
approximately  76  PSCs. 

Unilab,  headquartered  in  Tarzana, 
California,  is  the  largest  supplier  of 
clinical  laboratory  testing  services  in 
California.  Unilab  had  sales  of 
approximately  $390  million  in  2001.  It 
operates  3  full-service  laboratories, 
located  in  Los  Angeles,  San  Jose,  arid 
Sacramento;  39  stat  laboratories;  and 
approximately  386  PSCs.  About  23  of 
the  stat  labs  and  230  of  the  PSCs  are 
located  in  Northern  California. 

The  Clinical  Laboratory  Testing  Services 
Market 

Clinical  laboratory  testing  services 
("Laboratory  Services")  are  a  critical 
element  in  Uie  delivery  of  quality  health 
care  in  the  United  States.  Clinical 
laboratory  tests  are  used  to  detect  and 
analyze  the  presence,  concentrations  or 
composition  of  chemical,  biological  or 
cellular  components  in  human  body 
fluids  and  tissue  in  order  to  help 
physicians  diagnose,  monitor,  and  treat 
their  patients'  health  conditions.  They 
include  thousands  of  individual  test 
procedures  in  the  areas  of  hematology, 
blood  chemistry,  urine  chemistry, 
endocrinology,  and  microbiology, 
among  others.  Examples  of  conunonly 
ordered  tests  include  red  and  white 
blood  cell  counts,  blood  chemistry 
panels,  urinalyses,  microbiology 
cultures,  HIV  screening  tests,  and 
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pregnancy  tests.  Most  of  these  high- 
volume,  "routine"  tests  are  performed 
by  automated  equipment  and  the  results 
are  generally  reported  electronically  to 
the  physician  within  a  24-hour  period. 
Other  tests,  including  most 
immunological  and  genetic  tests,  are 
performed  less  frequently  and  require 
more  sophisticated  and  specialized 
knowledge  or  equipment.  Two  examples 
of  such  "esoteric"  tests  are 
Immunoelectrophoresis  (used  for  the 
diagnosis  of  autoimmune  disorders  and 
myelomas)  and  polymerase  chain 
reaction  tests  for  hepatitis  C. 

Delivery  of  health  care  in  California  is 
distinguished  by  high  penetration  by 
managed  health  care.  Under  the 
managed  care  model  prevalent  in  the 
state,  health  plans  often  delegate  the 
financial  risk  for  providing  primary, 
specialty,  and  ancillary  medical  services 
to  physician  groups,  such  as 
independent  practice  associations  and 
medical  groups,  under  a  capitated 
arrangement,  pursuant  to  which  the 
physician  group  receives  a  prospective 
payment  to  care  for  the  eruoUees  of  the 
health  plan.  That  is,  rather  than  receive 
payments  for  each  service  provided  by 
the  physician  group,  the  physician 
group  receives  a  per  member  per  month 
("PMPM")  payment  designed  to  cover 
the  expected  costs  of  care  by  the 
physicians.  The  physicians  then  bear 
the  risk  of  whether  the  capitation 
payments  will  cover  the  actual  costs  of 
care — including,  in  many  cases,  the  cost 
of  providing  Laboratory  Services. 

Physician  groups  in  Northern 
California  that  assume  the  financial  risk 
for  Laboratory  Services  under  this  . 
California  delegated  model  constitute  a 
significant  category  of  purchasers  of 
Laboratory  Services.  Generally,  these 
physician  groups  pursue  exclusive  or 
semi-exclusive  contracts  with 
laboratories  to  purchase  such  services, 
most  often  under  a  capitated 
arrangement  in  which  the  physician 
group  pays  a  set  amount  (PMPM)  to  the 
laboratory  to  perform  Laboratory 
Services  for  the  physician  group's 
patients  who  are  affiliated  with  pre-paid 
health  plans. 

In  general,  three  types  of  providers 
may  perform  clinical  laboratory  testing: 
independent  clinical  laboratories,  such 
as  Quest  and  Unilab;  hospital-affiliated 
laboratories;  cind  physician  office 
laboratories.  While  individual 
physicians  can  perform  a  limited 
number  of  relatively  simple  diagnostic 
tests  in  their  own  offices,  this  testing  is 
not  a  substitute  for  the  clinical  testing 
performed  in  a  laboratory.  Physician 
groups  require  that  a  clinical  laboratory 
offer,  among  other  things,  a 
coipprehensive  menu  of  routine  and 


esoteric  tests;  stat  testing  capabilities; 
and  an  extensive  field  collection  and 
distribution  system  that  includes 
conveniently  located  patient  service 
centers  and  courier  networks. 

Hospital  laboratories  that  supply 
physician  groups  in  Northern  California 
are  treated  as  market  participants  in  the 
proposed  complaint.  Most  acute-care 
hospitals  maintain  on-site  laboratories 
to  provide  quick-response  testing  for 
patients  in  the  hospital.  In  addition, 
many  hospital  laboratories  have 
established  outreach  programs  to  obtain 
additional  business  by  providing 
outpatient  Laboratory  Services  to 
physicians  in  the  communities 
surrounding  the  hospitals.  In  some 
instances,  hospital  laboratory  outreach 
programs  in  Northern  California  supply 
Laboratory  Services  under  capitated 
arrangements  to  physician  groups. 
Hospital  laboratories  have  been  most 
successful  when  competing  to  supply 
physician  groups  that  are  affiliated  with 
the  hospital  and  whose  physicians  are 
located  in  medical  buildings  on  or  near 
the  hospital  campus. 

The  proposed  complaint  alleges  that 
the  relevant  riiarket  does  not  include 
physician  office  laboratories.  Some 
medical  groups  operate  laboratories  that 
perform  many  stat  and  routine  tests 
exclusively  for  doctors  in  the  medical 
group.  Physician  groups  do  not  view 
these  physician  office  laboratories  as 
viable  substitute  suppliers  of  Laboratory 
Services,  because  these  laboratories  do 
not  offer  the  array  of  tests,  capabilities, 
and  services  that  are  offered  by 
independent  clinical  laboratories, 
including  convenient  patient  access 
through  PSCs.  Furthermore,  physician 
groups  that  do  not  have  their  owm 
clinical  laboratories  are  imlikely  to 
develop  such  capabilities,  even  in  the 
event  of  a  significant  increase  in  the 
price  of  Laboratoiy  Services. 

The  draft  complaint  alleges  that  the 
relevant  section  of  the  coimtry  (i.e.,  the 
geographic  market)  within  which  to 
analyze  the  effects  of  the  proposed 
acquisition  is  Northern  California.  The 
relevant  geographic  market  is  local  in 
natiue  because  physician  groups  prefer 
to  have  specimens  collected  at  PSCs 
located  where  they  are  convenient  and 
accessible  to  all  plan  enrollees. 
Physicians  also  require  prompt 
reporting  of  routine  test  results, 
generally  within  24  hours.  In  addition, 
physicians  require  even  more  rapid 
reporting  of  results  for  stat  testing, 
generally  within  a  few  hoiu^.  For  these 
reasons,  a  clinical  laboratory  must  have 
stat  testing  facilities  and  PSCs 
proximate  to  the  physicians'  offices. 
Physician  groups  in  California  have 
service  areas  that  vary  from  a  single 


town  to  multiple  counties;  however, 
none  has  a  service  area  that  spans  both 
northern  and  southern  California. 

Quest  and  Unilab  are  the  two  leading 
providers  of  Laborator}'  Ser\'ices  to 
physician  groups  in  Northern  California, 
based  on  the  total  patient  lives  covered 
under  physician  group  capitated 
contracts.  If  the  proposed  merger  were 
to  be  consummated.  Quest  would  have 
a  market  share  of  more  than  70  percent. 
Quest's  next  largest  competitor  in  the 
relevant  market  is  a  hospital  laboratory 
that  would  have  a  market  share  of  about 
4  percent.  The  proposed  acquisition 
would  increase  concentration  in  the 
relevant  market  by  more  than  1 ,500 
points  to  a  Herfindahl-Hirschman  Index 
level  above  5,300. 

Quest  and  Unilab  compete  vigorously 
agaiiist  each  other  for  contracts  to 
supply  Laboratory  Services  to  physician 
groups,  and  this  competition  has 
benefitted  customers  in  Northern 
California.  Many  physician  groups  in 
Northern  California  regard  Quest  and 
Unilab  to  be  the  closest  competitors   - 
bidding  for  their  Laboratory  Services 
business  in  terms  of  both  price  and 
service  offerings.  The  proposed 
acquisition  would  thus  allow  the 
combined  firm  to  exercise  market  power 
unilaterally  by  eliminating  competition 
between  the  two  largest,  and  frequently 
lowest-cost,  providers  of  Laboratory 
Services  to  physician  groups  in 
Northern  California.  As  a  result,  the 
proposed  acquisition  would  increase  the 
likelihood  that  physician  groups  in 
Northern  California  would  be  forced  to 
pay  higher  prices  for  Laboratory 
Services. 

Substantial  and  effective  expansion 
by  smaller  competitors,  as  well  as  new 
entry,  sufficient  to  deter  or  counteract 
the  anticompetitive  effects  of  the 
proposed  acquisition  in  the  market  for 
providing  Laboratory  Services  to 
physician  groups  in  Northern  California, 
is  unlikely.  Expansion  by  hospital 
laboratories  or  small  independent 
clinical  laboratories  located  in  Northern 
California  is  unlikely  to  be  sufficient  to 
avert  the  anticompetitive  effects  from 
the  merger.  In  general,  large  regional 
and  national  independent  clinical 
laboratory  companies  like  Unilab  and 
Quest  enjoy  significant  cost  advantages 
over  hospital  laboratories  and  small 
independent  clinical  laboratories.  As  a 
result,  the  large  independent 
laboratories  are  able  more  effectively  to 
compete  for  and  service  price-sensitive 
customers  such  as  physician  groups 
seeking  services  under  capitated 
arrangements. 

It  is  also  unlikely  that  new 
independent  clinical  laboratories  will 
enter  the  relevant  market.  There  are 
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significant  costs  associated  with 
establishing  the  staffed  PSCs.  courier 
routes,  and  sales  force  and  other 
infrastructure  necessary  to  serve  the 
needs  of  a  physician  group.  New  entry 
is  unlikely  to  occur  because  a  new 
entrant  would  have  significantly  higher 
incremental  costs  of  serving  a  particular 
physician  group  than  an  independent 
clinical  laboratory  that  has  an  existing 
infrastructure  in  or  near  the  area  served 
by  the  physician  group.  Also,  it  is 
difficult  to  recoup  the  required 
incremental  investments  through  a 
single  physician  group  contract  without 
charging  higher  than  current  rates,  and 
opportunities  to  bid  on  multiple 
physician  group  contracts  in  the  same 
area  do  not  occur  frequently.  Thus, 
bidding  at  current  rates  in  the  hopes  of 
winning  future  business  would  be  risky 
for  a  new  entrant. 

The  risk  for  an  entrant  would  be 
further  increased  because  "pull- 
through"  business  is  an  important 
determinant  of  the  profitability  of 
capitated  contracts.  Physician  groups 
that  participate  in  capitated  plans  for 
some  of  their  customers  also  frequently 
participate  in  fee-for-service  plans  for 
other  customers.  Under  fee-for-service 
plans,  physicians  are  paid  for  each 
procedure.  When  Laboratory  Services 
are  needed  for  a  patient  with  a  fee-for- 
service  plan,  the  health  plan  pays  the 
laboratory  directly  but  the  physician 
chooses  which  laboratory  covered  by 
the  plan  will  be  used.  The  Laboratory 
Services  provider  for  the  capitated 
business  of  a  physician  group  frequently 
has  a  significant  advantage  in  winning 
a  substantial  amount  of  the  "pull- 
through"  fee-for-service  business  of  the 
group,  because  physicians  are  familiar 
with  the  laboratory  and  it  is  easier  to 
deal  with  one  laboratory  for  all  patients. 
Laboratory  Services  providers  take  into 
account  the  potential  for  pull-through 
business  when  determining  their  bids 
for  capitated  contracts.  A  new  entrant  to 
an  area  would  not  have  a  reputation  or 
relationships  with  the  physicians  in  the 
group  and  thus  may  have  difficulty 
achieving  similar  pull-through  rates  as 
incumbent  firms.  As  a  result,  because  a 
new  entrant  would  be  cost- 
disadyantaged  in  competing  against 
independent  clinical  labs  that  already 
have  an  existing  infrastructure,  it  would 
be  unlikely  to  secure  capitated  contracts 
with  physician  groups  at  pre-merger 
price  levels. 

The  Proposed  Order 

The  proposed  Order  effectively 
remedies  the  Commission's  competitive 
concerns  about  the  proposed  acquisition 
by  requiring  the  companies  to  divest 
Laboratory  Services  assets  in  Northern 


California  to  LabCorp,  including  46 
PSCs;  5  Stat  laboratories;  all  of  Quest's, 
and  one  of  Unilab's,  capitated  contracts 
with  physician  groups;  and  all  related 
assets  necessary  for  the  provision  of 
Laboratory  Services  to  physician  groups, 
including  customer  lists  and 
information.  With  these  assets  and 
LabCorp's  experience  as  a  providerof 
Laboratory  Services  in  Southern 
California  and  elsewhere  in  the  United 
States.  LabCorp  will  be  able  to  replicate 
Quest's  operations,  thus  replacing  the 
competition  that  would  be  lost  as  a 
result  of  the  proposed  acquisition.  The 
Commission  required  that  the  ' 

Respondents  make  all  of  Quest's 
Northern  California  outpatient 
Laboratory  Services  business  available 
to  prospective  buyers  but  has  approved 
LabCorp's  proposed  acquisition  of  a 
smaller  package  of  assets  because 
LabCorp  will  be  able  to  replicate  the 
competition  that  Quest  represents  today 
with  the  smaller  package  of  assets.  As  a 
result,  after  the  divestitxu-e,  competition 
in  the  market  for  providing  Laboratory 
Services  to  physician  groups  in 
Northern  California  will  remain 
virtually  unchanged  by  the  proposed 
acquisition.  Furthermore,  the  proposed 
Order  includes  measures  designed  to 
help  ensure  an  effective  transition  of  the 
divested  assets  to  LabCorp. 

LabCorp  is  a  well-positioned  acquirer 
of  the  divested  assets  for  several 
reasons.  As  the  second  largest  provider 
of  Laboratory  Services  in  die  United    . 
States,  LabCorp  offers  an  extensive 
range  of  more  than  4,000  routine  and 
esoteric  clinical  tests,  as  well  as  other 
services  that  physician  groups  require, 
such  as  patient  encounter  data  and  test 
result  reporting  information  technology. 
LabCorp  currently  provides  Laboratory 
Services  throughout  most  areas  of  the 
country,  but  has  a  limited  presence  in 
Northern  California,  where  its  business 
consists  primarily  of  providing  clinical 
reference  testing  to  hospitals  and 
esoteric  HIV-related  testing.  Due  to  its 
operations  in  Southern  California, 
however,  LabCorp  has  substantial 
experience  satisfying  the  requirements 
of  physician  groups  in  California's 
managed  care  environment. 
Furthermore,  LabCorp  has  the  financial 
resources  to  purchase  the  assets  and 
operate  the  business  in  a  competitive 
manner. 

Pursuant  to  the  proposed  Order, 
Quest  is  required  to  consummate  its 
transaction  with  LabCorp  within  ten 
days  of  the  date  that  Quest  and  Unilab 
consummate  the  Merger  Agreement 
("Acquisition  Date")  and  to  complete 
the  transfer  of  the  assets  to  LabCorp 
within  six  months  of  the  Acquisition 
Date.  If  Quest  fails  to  comply  with  either 


of  these  obligations,  the  Commission 
may  appoint  a  trustee  to  divest  Quest's 
outpatient  Laboratory  Services  business 
in  Northern  California  or  its  entire 
Laboratory  Services  business  in 
Northern  California.  In  the  event  that 
Quest  transfers  some  of  the  assets  to 
LabCorp,  but  LabCorp  abandons  its 
efforts  to  complete  the  transfer  of  the 
remaining  assets  emd  the  interim 
monitor  so  notifies  the  Commission,  the 
Commission  may  require  Quest  to 
rescind  the  transaction  with  LabCorp 
and  order  Quest  to  divest  its  Northern 
California  outpatient  Laboratory 
Services  business  to  a  Commission- 
approved  acquirer  within  six  months. 
Should  Quest  fail  to  do  so,  the 
Commission  may  appoint  a  trustee  to 
divest  either  Quest's  outpatient 
Laboratory  Services  business  in 
Northern  California  or  its  entire 
Laboratory  Services  business  in 
Northern  California.  The  purpose  of 
these  provisions  is  to  assure  the 
Commission's  abiUty  to  secure  an 
acceptable  buyer — able  to  maintain  and 
restore  competition  in  the  relevant 
market — in  the  event  that  LabCorp  does 
not  acquire  the  divested  assets.  The 
provisions  require  divestiture  of  a  more 
extensive  package  of  assets  consisting  of 
either  Quest's  outpatient  Laboratory 
Services  business  or  its  entire 
Laboratory  Services  business  in 
Northern  California  because  a 
prospective  buyer  other  than  LabCorp 
may  require  additional  assets  to  fully 
restore  competition  in  the  relevant 
market. 

The  proposed  Order  contains  several 
provisions  designed  to  ensure  that  the 
divestiture  is  successful.  The  proposed 
Order  requires  Quest  to  maintain  the 
viability,  marketability,  and 
competitiveness  of  its  Laboratory 
Services  business  assets  in  Northern 
California  pending  transfer  of  the 
divested  assets.  It  also  requires  Quest  to 
provide  transitional  services  that  the 
acquirer  of  the  divested  assets  may  need 
until  the  assets  are  completely  divested 
and  transferred.  The  proposed  Order 
alsq  prohibits  Quest  from  interfering 
with  the  employment  of  any  employees 
relating  to  the  divested  assets  by  the 
acquirer  and  requires  Quest  to  provide 
incentives  to  certain  employees  to 
continue  in  their  positions  until  the 
divestiture  and  to  accept  employment 
with  the  acquirer.  For  a  period  of  one 
year  following  the  date  that  the  transfer 
of  the  divested  assets  is  accomplished, 
Quest  is  prohibited  from  soliciting  any 
employees  of  Quest  or  Unilab  that 
accept  offers  of  employment  from  the 
acquirer  of  the  divested  assets.^ 
Additionally,  the  proposed  Order  • 


requires  Quest  to  take  steps  to  maintain 
the  confidentiality  of  certain 
confidential  information  relating  to  the 
divested  assets. 

Pursuant  to  the  terms  of  the  proposed 
Order,  the  Commission  has  approved 
the  appointment  of  Bruce  K.  Farley  as 
an  interim  monitor  trustee  to  ensure  that 
Quest  expeditiously  transfers  the 
divested  assets  and  complies  with  its 
obligations  under  the  proposed  Order. 
Mr.  Farley  has  over  13  years  of 
experience  in  the  Laboratory  Services 
industry.  In  addition,  he  has  significant 
experience  supervising  the  integration 
of  business  operations  subsequent  to 
mergers  and  acquisitions. 

Finally,  in  order  to  ensure  that  the 
Commission  remains  informed  about 
the  status  of  Quest's  clinical  laboratory 
testing  business  in  Northern  California 
pending  divestiture,  and  about  efforts 
being  made  to  accomplish  the  transfer  of 
the  divested  assets,  the  proposed  Order 
requires  Quest  to  report  to  the 
Commission  within  30  days,  and  every 
30  days  thereafter  until  the  divestiture 
is  fully  accomplished.  In  addition. 
Quest  is  required  to  report  to  the 
Commission  every  six  months  regarding 
its  confidentiality  obligations,  as  well  as 
its  obligations  regarding  non-solicitation 
of  employees  of  the  acquirer  of  the 
divested  assets. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Agreement,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Consent  Agreement 
or  proposed  Order  or  to  modify  the 
terms  of  the  Consent  Agreement  or 
proposed  Order  in  any  way. 

Bv  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  03-4609  Filec^  2-26-03;  8:45  ami 
BILUNG  CODE  67S(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-^3-43] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  inform^ion 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Work  Organization, 
Cardiovascular  Disease,  and  Depression 
Study— NEW— The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Cardiovascular  disease  (CVD)  and 
depression  represent  health  problems  of 
staggering  proportion  for  the  United 
States.  An  Estimated  60  million 
Americans,  over  half  of  whom  are 
younger  than  65  years  of  age,  currently 
have  some  form  of  CVD  and  nearly  20% 
of  all  Americans  will  experience  at  least 
one  episode  of  major  depression  during 
their  lifetimes.  In  economic  terms,  the 
total  yearly  costs  of  CVD  and  depression 
in  the  United  States  have  been 
estimated  at  $327  billion  and  $43 
billion,  respectively. 

In  addition  to  being  common  and 
costly  health  problems,  CVD  and 
depression  co-morbidity  is  frequent  and 
recent  studies  have  shown  increased 
cardiovascular  morbidity  and  mortality 
in  depressed  patients,  implicating 
depression  as  a  potential  independent 
risk  factor  for  CVD.  Understanding  the 
causes  and  etiologic  relationships 
between  these  two  illnesses  represents  a 


major  challenge  for  public  health 
researchers. 

In  addition  to  traditionally  recognized 
risk  factors,  occupational  factors  appear 
to  play  a  role  in  the  etiology  of  both 
CVD  and  depression.  For  example, 
studies  of  occupational  groups  have 
shown  markedly  different  rates  of  CVD 
and  depression  that  are  too  large  to  be 
explained  by  known  risk  factors  alone, 
and  it  is  generally  inferred  that 
chemical,  physical  and/or  work 
organizational  exposures  must  be 
involved.  While  of  relatively  recent 
origins,  the  term  "work  organization" 
has  evolved  to  serve  as  a  rubric  that 
encompasses  diverse  Workplace 
exposures  (often  called  job  stressors) 
such  as  psychological  demands,  limited 
job  confrol,  work  role  demands  and 
shift-work.  There  is  considerable 
evidence  that  such  factors  play  a  role  in 
the  etiology  of  both  CVD  and 
depression,  but  design  and  sample  size 
limitations  pi  existing  studies  make  it 
difficult  to  establish  a  causal  association 
and  make  specific  public  health 
recommendations. 

This  proposed  study  will  examine  the 
relationships  between  specific  job 
stressors,  CVD  and  depression.  To 
overcome  the  limitations  of  previous 
studies,  we  are  proposing  a  five-year 
prospective  study  with  a  population  of 
20,000  workers,  half  of  them  women. 
Workers  will  be  identified  through.  20 
large  businesses  sampled  from  the  four 
geographic  Census  regions  of  the  U.S. 
Different  types  of  businesses  will  be 
sampled  in  order  to  incorporate  diverse 
types  of  jobs  and  work.  Specific  job 
stressors,  perceived  non-work  stressors 
and  general  risk  factors  for  CVD  and 
depression  will  be  assessed.  To    , 
ascertEiin  exposures  and  outcomes,  the 
study  will  rely  on  employee  medical 
records,  blood  samples,  and  bpth  self- 
reports  and  work-site  assessments  of  job 
conditions.  Several  instruments  to 
evaluate  the  work  environment  will  be 
used,  including  the  NIOSH  Generic  job 
Stress  Questionnaire,  which  assess  a 
variety  of  job  stressors,  as  well  as  other 
relevant  aspects  of  the  work . 
environment. 

This  request  is  for  three  years  of  the 
five-year  proposed  data  collection  with 
a  total  of  57,646  burden  hours,  and  an 
estimated  annualized  burden  of  19,215 
hours.  There  is  no  cost  to  respondents. 


Baseline  Interview/Blood  Collection  Biometrics 
Medical  Records  for  Baseline 


Numt)er  of  re- 
sponses/ 
respondent 


Average  bur- 
den/response 
(in  flours) 


Total  twrden 
(in  flours) 


21,993 
4,398 


75/60 
3060 


27,491 
2.199 
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Data 


Follow-up  Interview  1 

Refusal  Questionnaire  

Medical  Records  for  Follow-up  1 

Follow-up  Interview  2 

Refusal  Questionnaire  

Medical  Records  for  Follow-up  2 

Follow-up  Interview  3 

Refusal  Questionnaire 

Medical  Records  for  Follow-up  3 

Total 


Number  of 
respondents 


17.594 
4,399 
3,519 

14,995 
2,639 
2,999 

12,712 
2,243 
2,542 


Number  of  re- 
sponses/ 
respondent 


Average  bur- 
den/response 
(in  hours) 


30/60 

5/60 

30/60 

30/60 

5/60 

30/60 

30/60 

5/60 

30/60 


Total  burden 
(in  flours) 


8,797 

367 
1,760 
7,498 

220 
1,500 
6,356 

187 
1,271 


57,646 


Dated:  February  18,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-4598  Filed  2-26-03;  8:45  am] 
BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND  . 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-45] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  pubHc  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Congenital  Syphilis 
(CS)  Case  Investigation  and  Report  Form 
(CDC73.126)  OMB  No.  0920-0128— 
Extension — National  Center  for  HIV, 
STD,  and  TB  Prevention  (NCHSTP). 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

CDC  proposes  to  continue  data 
collection  for  congenital  syphilis  case 


investigations  under  the  "Congenital 
Syphilis  Case  Investigation  and  Report 
Form"  (CDC73.126  REV  11-98);  this 
form  is  currently  approved  under  OMB 
No.  0920-0128.  This  request  is  for  a  3- 
year  extension  of  clearance.  Reducing 
congenital  syphilis  is  a  national 
objective  in  the  DHHS  Report  entitled 
Healthy  People  2010  (Vol  I  and  II). 
Objective  25-9  of  this  document  states 
the  goal:  "Reduce  congenital  syphilis  to 
1  new  case  per  100,000  live  births".  In 
order  to  meet  this  national  objective,  an 
effective  surveillance  system  for 
congenital  syphilis  must  be  continued 
to  monitor  current  levels  of  disease  and 
progress  towards  the  year  2010 
objective.  This  data  will  also  be  used  to 
develop  intervention  strategies  and  to 
evaluate  ongoing  control  efforts. 

Respondent  burden  is  approximately 
15  minutes  per  reported  case.  The 
estimated  annual  number  of  cases 
expected  to  be  reported  using  the 
current  case  definition  is  500  or  less. 
Therefore,  the  total  number  of  hours  for 
congenital  syphilis  reporting  required 
will  be  approximately  130  hours  per 
year.  There  is  no  cost  to  respondents 
except  their  time. 


Respondents 

Number  of 
respondents   . 

Number  of  re- 
sponses/ 
respondent 

Average  t)ur- 

den/response 

(in  hours) 

Total  burden 
(in  hours) 

State/local  tiealtfi  departments 

65 

8 

15/60 

130 

Total                                                                             

130 
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Dated:  February  21,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-4600  Filed  2-26-03;  8:45  am] 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-O3-44] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sununaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
bf  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


Respondents 


collected;  and  (d)  ways  to  minimize  the 
•burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  Role  of  Housing 
in  HIV/ AIDS  Prevention— New- 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
propose  to  study  the  effects  of  housing 
for  homeless  or  unstably  housed 
persons  on  the  transmission  of  HIV  and 
the  health  of  persons  living  with  HIV. 
Results  from  the  study  will  be  used  by 
policy  makers  to  better  understand  the 
types  of  housing  and  other  affiliated 
services  most  likely  to  reduce  HIV 
transmission  emd  disease  progression  in 
the  homeless  population. 

The  population  to  be  studied  will  be 
drawn  from  persons  living  with  HTV/ 
AIDS  who  are  seeking  housing  services 
from  three  communities  with  unmet 
housing  needs  as  evidenced  by  a 
waiting  list  for  services,  or  other 
evidence  of  unmet  housing  need, 
through  the  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  program. 
The  project  will  be  a  longitudinal  cohort 
study,  following  participants  for  18 
months.  Participants  yvill  be 
randomized  into  two  groups.  One  group 
will  receive  vouchers  for  housing 


subsidies  plus  a  2-session  behavioral 
intervention;  the  other  group  will 
receive  referral  to  housing  resources 
through  participating  and  other  agencies 
plus  Che  2-session  behavioral 
intervention.  No  study  participants  will 
be  denied  access  to  other  housing 
services  that  are  available  through 
participating  agencies  or  other 
community  resources.  Since  all 
participants  receive  the  behavioral 
intervention,  the  study  technically 
assesses  the  effects  of  housing  over  and 
above  the  behavioral  intervention. 

A  cost  study  will  also  be  conducted 
to  determine  the  resources  needed  for 
this  approach  and  the  cost  benefits  of 
providing  housing  for  homeless  and 
imstable  housed  people  living  with  HIV. 
The  purpose  of  the  cost  study  is  to 
evaluate  the  effects  of  housing  afford- 
ability  and  the  cost-effectiveness  (j.e. 
cost-utility  ratio)  of  this  strategy  relative 
to  other  interventions  in  other  public 
health  and  other  HIV  prevention 
interventions. 

The  burden  for  this  collection  is 
estimated  to  be  approximately  90 
minutes  for  the  survey  at  baseline  and 
at  6, 12,  and  18  months  after  baseline 
and  120  minutes  for  the  interview  with 
HUD  site  service  providers.  Blood 
samples  for  CD4  and  viral  load  counts 
will,  also  be  collected  for  all 
participants.  These  estimates  include 
the  time  needed  to  determine  if  the 
respondent  is  eligible  to  be  interviewed, 
obtain  informed  consent,  and 
administ«r  the  interview. 

There  are  no  costs  to  respondents  for 
participation  in  the  sur\'ey  other  than 
their  time. 


HOPWA  Program  Participants 
HUD  Site  Service  Provider  

Total 


Number  of 
respondents 


1000 
15 


Number  of  re- 
sponses/ 
respondent 


Average  tnjr- 

den/response 

(in  hours) 


Total  burden 
(in  hours) 


90/60 
2 


6000 
30 


6030 


Dated:  Februan-  21,  2003. 
Tliomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  03-4601  Filed  2-26-03;  8:45  am] 
BtLLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-46] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CE)C  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
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ways  to  enhance  the  quaHty,  utiHty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor  ,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
.comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Restriction  on 
Travel  of  Persons,  (0920-0488)— 
Extension — National  Center  for 
Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

In  2000.  the  Food  and  Drug 
Administration  (FDA)  and  CDC 
consolidated  regulations  related  to 
controlling  the  spread  of  communicable 
diseases.  FDA  formerly  administered 
the  regulations  contained  in  part  1240  of 
Title  21,  Code  of  Federal  Regulations, 
which  pertained  to  interstate  control  of 
communicable  diseases.  These 
regulations  may  now  be  found  in  part  70 
of  Title  42,  Code  of  Federal  Regulations. 

Among  the  regulations  in  21  CFR  part 
1240,  FDA  transferred  to  CDC  certain 
sections  that  relate  to  restrictions  on 
interstate  travel  of  any  person  who  is  in 


Respondent 


the  communicable  period  of  cholera, 
plague,  smallpox,  typhus,  or  yellow 
fever,  or  who,  having  been  exposed  to 
any  such  disease,  is  in  the  incubation 
period  thereof.  One  of  the  sections — 
formerly  21  CFR  1240.50  and  now  42 
CFR  70.5  (Certain  communicable 
diseases:  special  requirements) — 
contains  a  requirement  for  reporting 
certain  information  to  the  Federal 
government.  Specifically,  this  regulation 
requires  any  person  who  is  in  the 
communicable  period  of  cholera, 
plague,  smallpox,  typhus  or  yellow 
fever,  or  who,  having  been  exposed  to 
any  such  disease,  is  in  the  incubation 
period  thereof,  to  apply  for  and  receive 
a  permit  from  the  Surgeon  General  or 
his  authorized  representative  in  order  to 
travel  from  one  State  or  possession  to 
another. 

Control  of  disease  transmission 
within  the  States  is  considered  to  be  the 
province  of  state  and  local  health 
authorities,  with  federal  assistance 
being  sought  by  those  authorities  on  a 
cooperative  basis,  without  application 
of  federal  regulations.  The  regulations 
formerly  administered  by  FDA  and 
assumed  by  CDC  were  developed  to 
facilitate  Federal  action  in  the  event  of 
large  outbreaks  requiring  a  coordinated 
effort  involving  several  states,  or  in  the 


event  of  inadequate  local  control.  While 
it  is  not  known  whether,  or  to  what 
extent,  situations  may  arise  in  which 
these  regulations  would  be  invoked, 
contingency  planning  for  domestic 
emergency  preparedness  is  now 
commonplace.  Should  this  occur,  CDC 
will  use  the  reporting  and  record- 
keeping requirements  contained  in  the 
regulations  to  carry  out  quarantine 
responsibilities  as  required  by  law. 

Because  of  the  uncertainty  about 
whether  a  situation  will  ever  arise 
precipitating  CDC's  enforcement  of  this 
rule,  the  following  data  collection 
burden  estimate  was  prepared  using  the 
article  Smallpox:  An  Attack  Scenario, 
Tara  O'Toole;  Emerging  Infectious 
Diseases,  Vol.  5,  No.  4,  Jul-Aug  1999. 
This  article  describes  the  aftermath  of  a 
hypothetical  domestic  public  health 
emergency  situation  involving  smallpox 
virus.  Of  the  potentially  15,0OO  persons 
infected  with  smallpox,  the  data 
collection  assumes  that  one-fourth  of 
these  would  apply  for  a  permit  to  move 
from  one  state  to  another  while  in  the 
communicable  period  of  or  having  been 
exposed  to  smallpox.  Should  the  event 
be  different  and/or  involve  a  different 
number  of  people,  the  burden  will  vary 
accordingly. 


<c 

Applicants  (per  application  for  a  permit  to  move  from  state  to  state  while  in 
the  communicable  period  of  or  having  t)een  exposed  to  smallpox 


Total 


Number  of 
responses 


3.750 


Number  of  re- 
sponses/ 
respondents 


Average  bur- 
den/response 
(in  hrs.) 


15/60 


Total  bCfrden 
(in  hrs.) 


938 


938 


Dated:  February  21.  2003. 
Thomas  Bartenfeid, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevejition. 
|FR  Doc.  03-4602  Filed  2-26-03;  8:45  ami 

BILLING  COUe  41S3-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cooperative  Research  and 
Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services  (HHS). 

ACTION:  Notice. 

summary:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  National 
Immunization  Program  (NIP)  is  seeking 


a  Cooperative  Research  and 
Development  Agreement  (CRADA) 
partner  for  collaboration  in  the 
development  of  a  Vaccine  Management 
Software  (VACMAN)  dynamic  link 
library  (DLL)  component  to  interface 
with  immunization  information 
systems.  The  current  DLL  is  compatible 
to  VACMAN  version  2.6x  and  will  not 
be  compatible  when  VACMAN  is 
upgraded  to  version  3. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  ft'eedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  CDC  may 
not  provide  funds  to  the  other 
participants  in  a  CRADA:  This 
opportunity  is  available  until  30  days 


after  publication  of  this  notice  in  the 
Federal  Register.  Respoudents  may  be 
provided  a  longer  period  of  time  to 
furnish  additional  information  if  CDC 
finds  this  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical:  Terry  Boyd.  Data 
Management  Division.  National 
Immunization  Program.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Rd.,  NE.,  Mailstop  E-62, 
Atlanta,  GA  30333,  telephone  (404) 
639-8584. 

Business:  Janet  Kelly,  Data 
Management  Division,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Rd.,  NE.,  Mailstop  E-62, 
Atlanta.  GA  30333,  telephone  (404) 
639-8735. 

SUPPLEMENTARY  INFORMATION:  The 
VACMAN  application  was  developed  by 
the  CDC  NIP  and  is  used  by  CDC 
Immunization  Grant  programs  to 
purchase  vaccines  through  a  Vaccine 
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Ordering  and  Distribution  System.  The 
VACMAN  DLL  interface  component 
allows  immimization  information 
systems  to  interface  with  VACMAN. 

The  CDC/NIP  Development  Team  will 
work  with  respondent  to  develop  and 
promote  a  product  that  will  support 
VACMAN  connectivity  with 
immunization  information  systems  and 
other  applications  that  might  exist  on 
different  operating  systems.  Respondent 
will  be  given  access  to  VACMAN  3 
database  specifications  and  business 
rules.  Respondent  will  maintain  the 
code  such  that  it  is  constantly  kept 
updated  accordingly  as  changes  in  the 
VACMAN  product  occurs.  CDC/NIP 
requires  the  use  of  the  source  code  and 
free  distribution  rights  for  the  object 
code,  which  may  include  vendors,  to 
ensure  all  available  products  can 
interact  with  VACMAN  consistently  and 
that  all  Grant  programs  have  the 
opportunity  to  integrate  VACMAN  with 
their  other  processes  for  properly 
managing  their  vaccines. 

Applicemt  submissions  will  be  judged 
according  to  the  following  criteria: 

1.  Evidence  of  expertise  in  software 
development  and  supporting  data  (e.g., 
resumes)  of  qualifications  for  the 
principle  investigator  who  would  be 
involved  in  the  CRADA. 

2.  Specific  operating  systems  and 
development  languages  proposed  for 
development  of  the  DLL. 

3.  Evidence  of  commitment  for 
development  to  release  to  Grant 
programs,  including  vendors,  the 
compiled  components  along  with  all 
appropriate  documentation  such  as 
Application  Program  Interface 
documentation. 

With  respect  to  Government 
Intellectual  Property  (IP)  rights  to  any 
invention  not  made  solely  by  a  CRADA 
partner's  employees  for  which  a  patent 
or  other  IP  application  is  filed,  CDC  has 
the  authority  to  grant  to  the  CRADA 
partner  an  exclusive  option  to  elect  ^ 
exclusive  or  nonexclusive 
commercialization  license.  This  option 
does  not  apply  to  inventions  conceived 
prior  to  the  effective  date  of  a  CRADA 
that  are  reduced  to  practice  under  the 
CRADA,  if  prior  to  that  reduction  to 
practice,  CDC  has  filed  a  patent 
application  on  the  invention  and  has 
licensed  it  or  offered  to  license  it  to  a 
third  party.  The  terms  of  the  license  will 
fairly  reflect  the  nature  of  the  invention, 
the  relative  contributions  of  the  Parties 
to  the  invention  and  the  CRADA.  the 
risks  incurred  by  the  CRADA  partner 
and  the  costs  of  subsequent  research 
and  development  needed  to  bring  the 
invention  to  the  marketplace.  The  field 
of  use  of  the  license  will  be 


conunen^urate  with  the  scope  of  the 
Research  Plan. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Public  Law  • 
99-502.  as  amended. 

The  responses  must  be  made  to:  Lisa 
Blake-DiSpigna.  Technology 
Development  Coordinator.  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Rd.  NE.,  Mailstop 
C-19,  Atlanta,  GA  30333. 

Dated:  February  21,  2003. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-4599  Filed  2-26-03;  8:45  am] 

BILUfMi  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Board  on  Radiation 
and  Worker  Health  (ABRWH). 

Time  and  Date:  1  p.m.-4  p.m.,  March 
14, 2003. 

Place:  Teleconference  call  will 
originate  at  the  Centers  for  Disease 
Control  and  Prevention,  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  Atlanta,  Georgia. 
Please  see  SUPPLEMENTARY  INFORMATION 
for  details  on  accessing  the 
teleconference. 

Status:  Open  to  the  public,  ■ 
teleconference  access  Hmited  only  by 
ports  available. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the 
Board")  was  established  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000  to 
advise  the  President,  through  the 
Secretary  of  Health  and  Human  Services 
(HHS),  on  a  variety  of  policy  and 
technical  functions  required  to 
implement  and  effectively  manage  the 
new  compensation  program.  Key 
functions  of  the  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines 
which  have  been  promulgated  by  HHS 
as  a  Final  Rule,  advice  on  methods  of 
dose  reconstruction  which  have  also 


been  promulgated  as  a  Final  Rule; 
evaluation  of  the  scientific  validity  and 
quality  of  dose  reconstructions 
conducted  by  NIOSH  for  qualified 
cancer  claimants,  and  advice  on  the 
addition  of  classes  of  workers  to  the 
Special  Exposure  Cohort. 

In  December  2000,  the  President 
delegated  responsibility  for  funding, 
staffing,  and  operating  the  Board  to 
HHS,  which  subsequently  delegated  this 
authority  to  the  CDC.  NIOSH 
implements  this  responsibility  for  CDC. 
The  charter  was  signed  on  August  3, 
2001  and  in  November,  2001,  the 
President  completed  the  appointment  of 
members  to  the  Board  to  ensure  a 
balanced  representation  on  the  Board. 
The  initial  tasks  of  the  Board  have  been 
.  to  review  and  provide  advice  en  the 
proposed,  interim,  and  final  rules  of 
HHS. 

Purpose:  This  board  is  charged  with 
(a)  providing  advice  to  the  Secretary, 
HHS  on  the  development  of  guidelines 
under  Executive  Order  13179;  (b) 
providing  advice  to  the  Secretary,  HHS 
on  the  scientific  validity  and  quality  of 
dose  reconstruction  efforts  performed 
for  this  Program;  and  (c)  upon  request 
by  the  Secretary,  HHS.  advise  the 
Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy' 
facility  who  were  exposed  to  radiation 
but  for  whom  it  is  not  feasible  to 
estimate  their  radiation  dose,  and  on 
whether  there  is  reasonable  likelihood 
that  such  radiation  doses  may  have 
endangered  the  health  of  members  of 
this  class. 

Matters  To  Be  Discussed:  Agenda  for 
this  meeting  will  focus  on  the  Special 
Exposure  Cohort  Notice  of  Proposed 
Rule  Making  finalization  bi 
recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  for  1  p.m. 
Eastern  Time.  To  access  the 
teleconference  you  must  dial  1-800- 
311-3437.  To  be  automatically 
connected  to  the  call,  you  will  need  to 
provide  the  operator  with  the 
participant  code  "528890"  and  you  will 
be  connected  to  the  call. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Larry  Elliott.  Executive  Secretary'. 
ABRWH.  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226. 
telephone  513/841-4498,  fax  513/458- 

7125. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
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Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Suhstances  and  Disease  Registry. 

Dated:  February  21,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and   ^ 
Prevention. 

[FR  Doc.  03-4603  Filed  2-26-03;  8:45  am) 
BtLLINQ  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recorditeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  Design  and  field  testing  of  Head 
Start  National  Reporting  System  on 
Child  Outcomes. 

OMB  No.:  New  Request. 

Description:  The  Administration  on 
Children,  Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Famihes  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  comments  on  plans  to 
conduct  the  Design  and  Field  Testing  of 
the  Head  Start  National  Reporting 
System  on  Child  Outcomes.  This  study 
is  being  conducted  under  contract  with 
Westat  and  Xtria  (#282-98-0015)  to 
collect  child  outcomes  information  that 
will  be  used  for  program  improvement 
in  Head  Start. 

The  purpose  of  this  field  test  is  to 
create  the  framework  and  procedures  for 
a  national  outcomes  report  of  children's 
ability  and  progress  on  the 
Presidentially  and  congressionally- 
mandated  standards  of  learning.  This 
effort  will  involve  a  subsample  of  36 


Head  Start  programs.  In  these  programs, 
we  will  collect  direct  assessment  data 
on  approximately  1 ,440  sample  children 
as  well  as  their  demographic 
information,  the  backgrounds  of  their 
respective  classroom  teachers,  and  the 
characteristics  of  their  respective 
programs.  This  data  will  be  used  to 
develop  and  evaluate  a  system  to  report 
this  outcome  information. 

After  designing  the  framework  and 
procedures  for  the  National  Reporting 
System,  Westat/Xtria  will  then  evaluate 
how  well  such  a  system  would  work, 
based  on  analysis  of  direct  assessment 
data  from  a  national  sample  of 
programs,  classes,  and  children.  Westat 
will  then  recommend  any  modifications 
to  the  design  for  the  full  national 
implementation  year  of  the  National 
Reporting  System  (NRS),  based  on  the 
results  of  the  field  test.  This  could 
include  recommendations  on  the 
training  procedures  of  field  staff  or 
modifications  of  the  assessment  battery. 

In  the  implementation  of  the  NRS, 
staff  training  in  collecting  and 
submitting  data  will  be  critical.  In  order 
to  ensure  high  quality  data  for  the  NRS, 
two  different  approaches  to  staff 
training  will  be  evaluated  in  two  study 
conditions: 

Standard  Training 

The  NRS  will  use  a  "training  the 
trainers"  training  program.  This  effort 
will  involve  a  subsample  of  26  programs 
drawn  from  around  the  country. 
Selected  staff  from  each  program  will 
travel  to  Rockville,  Maryland  to  be 
trained  in  the  procedures  to  teach  other 
Head  Start  staff  members  how  to 
administer  the  assessment  battery  and 
how  to  use  the  computer  reporting 
system  (Condition  Two).  Once  trained, 
these  "trained  trainers"  will  return  to 
their  respective  Head  Start  programs 


and  train  their  local  teachers  how  to 
administer  the  assessment  battery  and 
how  to  use  the  computer  reporting 
system. 

Extended  Training 

This  training  condition  will  involve  a 
subsample  of  10  Head  Start  programs 
drawn  from  around  the  country.  These 
programs  will  receive  the  standard  3- 
day  training  workshop  plus  one  extra 
day  of  extended  training  on  how  to 
conduct  training  sessions  for  their  local 
Head  Start  staff  (Condition  One). 

The  field  test  will  also  evaluate  any 
differences  between  the  types  of 
•assessors  administering  the  assessment. 
Head  Start  classroom  teachers,  the  first 
type  of  assessor,  will  be  responsible  for 
administering  the  assessment  to 
children  from  their  own  classroom.  The 
second  type  of  assessor  is  any  other 
Head  Start  staff,  or  "non-classroom 
teachers,"  including  program 
coordinators,  education  coordinators, 
education  specialists,  or  even  teachers 
from  other  classrooms  [e.g.,  teacher  from 
classroom  A  assesses  children  from 
classroom  B).  The  purpose  of  examining 
these  types  of  assessors  is  to  determine 
if  there  are  any  differences  jn  the 
administration  of  the  assessment  and/ or 
the  scores  collected  by  these  different 
types  of  assessors.  Any  possible  bias  or 
unreliability  in  the  assessment  scores 
collected  by  the  different  types  of 
assessors,  and  the  ease  of  administration 
and  fidelity  to  standard  administration 
procedures  will  be  evaluated. 

Respondents:  Head  Start  Children  and 
Head  Start  Staff. 

Annual  Burden  Estimates:  Estimated 
Annual  Response  Burden  to 
Respondents  for  the  Design  and  field 
testing  of  Head  Start  National  Reporting 
System  on  Child  Outcomes. 


Estimated  Response  Burden  for  Respondents  in  the  Head  Start  National  Reporting  System  Field  Test—  ^ 

Spring  2003 


Activities 


Head  Start  Children:  Complete  Direct  Assessments  

Head  Start  Staff:  Administer  Direct  Assessment 

Head  Start  Staff:  Enter  Ctiild  Demograpfiic  Information  

Head  Start  Staff:  Enter  Teacfier  Background  Information  

Head  Start  Children:  Parallel  Child  Assessments  administered  by  Field  Staff 

Program  Directors  Technology  Survey 

Condition  One  Head  Start  Staff:  Training  as  Trainers  for  ttie  Direct  Child 
Assessments  

Condition  Two  head  Start  Staff:  Training  as  Trainers  for  Vne  Direct  Child  As- 
sessments   

Head  Start  Staff:  Training  Local  Staff  for  the  Direct  Child  Assessments  

Head  Start  Staff:  Receiving  Training  for  the  Direct  Child  Assessments 

Totals  for  Spring  2003 


Number  of 
respondents 


1440 
144 

1440 
144 
480 
400 

10 

26 

36 

144 


Numt)er  of 

responses  per 

respondent 


1 
10 
1 
1 
1 
1 


Average 

burden 

hours  per 

response 


1/3 
1/3 
1/12 
1/30 
1/3 
1/4 

28 

20 
8 
8 


Total 
burden 
hours 


480 
480 
'  120 
4.8 
160 
100 

280 

520 

288 

1152 


3,584.8 
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Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  March  15,  2003.  A  copy 
of  this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Robert  Sargis  at  (202)  690-7275.  In 
addition,  a  request  may  be  made  by 
sending  an  e-mail  request  to: 
rsargis@acf.dhhs.gov. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  following 
address  by  March  15,  2003:  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paper 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  February  21.  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03^585  Filed  3-26-03;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 E-0367] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Starlix 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Starlix 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determinatioa  because  of 
the  submission  of  an  application  to  the 
Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  a  patent  that  claims  that 
human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFI>-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-3460. 


SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  {Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Starlix 
(nateglinide).  Starlix  is  indicated  as 
monotherapy  to  lower  blood  glucose  in 
patients  with  Type  2  diabetes  (non- 
insulin  dependent  diabetes  mellitus, 
NIDDM)  whose  hyperglycemia  caimot 
be  adequately  controlled  by  diet  and 
physical  exercise  and  who  have  not 
been  chronically  treated  with  other  anti- 
diabetic agents.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Starlix  (U.S.  Patent  No. 
34,878)  from  Novartis,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  2,  2001,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Starlix 
represented  the  first  permitted 
conunercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 


FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Starlix  is  2,147  days.  Of  this  time,  1,775 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
372  days  occurred  during  the  approval 
phase.  These  petiods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  March  9.  1995. 
The  applicant  claims  February'  7,  1995, 
as  the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  became  effective  on  March  9,  1995, 
which  is  30  days  after  FDA's  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  December  17,  1999.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for  Starlix 
(NDA  21-204)  was  initially  submitted 
on  December  17,  1999. 

3.  The  date  the  application  was 
approved:  December  22,  2000.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-204  was  approved  on  December  22, 
2000. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. . 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1 ,259  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management  (see 
ADDRESSES)  written  comments  and  ask 
for  a  redetermination  by  April  28,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
August  26,  2003.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42,  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  a  single  copy. 
Copies  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
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Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  fanuary  13.  2003. 
)ane  A.  Axelrad, 

Associate  Ditvctor  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
IKK  Uoc.  0H-4!iJi7  Filed  2-afi-03:  8:45  ami 
BILLING  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration : 
[Docket  No.  03N-0059] 

Pharmaceutical  Current  Good 
Manufacturing  Practices  for  the  21st 
Century:  A  Risk-Based  Approach; 
Establishment  of  a  Public  Docket 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  establishing  a  public  docket  for 
information  relevant  to  the  agency's 
current  good  manufacturing  practice 
(CGMP)  initiative  concerning  the 
regulation  of  pharmaceutical 
manufacturing  and  product  quality. 
This  action  is  intended  to  ensure  that  all 
information  submitted  to  FDA  on  the 
CGMP  initiative  regarding  a  risk-based 
approach  to  the  regulation  of 
pharmaceutical  manufacturing  and 
product  quality  is  available  to  all 
interested  persons  in  a  timely  fashion. 
ADDRESSES:  The  public  dockets  are 
located  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  The  public 
dockets  can  be  accessed  directly  under 
the  docket  number  provided  and  on  the 
agency's  site  at  http://www.fda.gov/ 
ohrms/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  A.  Hess,  Center  for  Drug 
Evaluation  and  Research  (HFD-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5461. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  21,  2002,  FDA  announced 
that  it  is  undertaking  a  significant  new 
initiative  to  enhance  the  regulation  of 
pharmaceutical  manufacturing  and 
product  quality.  The  initiative  entitled 
"Pharmaceutical  CGMPs  for  the  21st 
Century:  A  Risk-Based  Approach," 
applies  to  veterinary  drugs  and  human 
drugs,  including  biological  drug 


products.  Additional  detailed 
information  describing  the  scope  and 
purpose  of  the  initiative  can  be  found 
on  the  Internet  at  www.fda.gov/bbs/ 
topics/NEWS/2002/NEW00829.html. 
FDA  has  received  recommendations  on 
how  the  agency  should  implement 
various  aspects  of,  as  well  as,  the  overall 
CGMP  initiative  and  encourages  further 
recommendations.  To  provide  timely 
public  access  to  these 
recommendations,  FDA  is  establishing  a 
public  docket  through  which  interested 
persons  can  have  access  to  these 
recommendations  and  other  information 
submitted  to  FDA.  FDA  expects  to  place 
submissions  it  receives  on  this  initiative 
in  the  public  docket. 

U.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  the  CGMP 
initiative.  Submit  a  single  copy  of 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments  or  two 
hard  copies  of  any  mailed  comments, 
except  that  individuals  may  submit  one 
hard  copy.  Comments  are  to  be 
identihed  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  February  21,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 
|FR  Doc.  03-4568  Filed  2-26-03;  8:45  am| 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Final  Comprehensive 
Conservation  Plan  for  Crescent  Lake 
National  Wildlife  Refuge,  Ellsworth,  NE 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Crescent  Lake  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan  and 
Surajnary.  This  Plan  describes  how  the 
FWS  intends  to  manage  the  Crescent 
Lake  NWR  for  the  next  10  to  15  years. 
ADDRESSES:  A  copy  of  the  Plan  or 
Summary  may  be  obtained  by  writing  to 
U.S.  Fish  and  Wildlife  Service,  Crescent 
Lake  National  Wildlife  Refuge  Complex, 
115  Railway  Street,  Suite  C109, 


Scottsbluff,  NE  69363-1346:  or 
download  from  http:/ /mountain- 
prairie.fws.gov/planning/ 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Knode,  Complex  Manager,  U.S. 
Fish  and  Wildlife  Service,  Crescent  Lake 
NWR,  115  Railwav  Street,  Suite  C109, 
Scottsbluff.  NE  69363-1346.  phone  308/ 
635-7851;  fax  308/635-7841;  e-mail: 
Steve _kn  ode@fws  gov 

SUPPLEMENTARY  INFORMATION:  The 
45,849-acre  Crescent  Lake  National 
WildUfe  Reftige,  established  in  1931,  is 
located  28  miles  north  of  Oshkosh, 
Nebraska  in  Garden  County  at  the 
southwestern  end  of  the  Nebraska 
Sandhills.  It  is  administered  by  the  U.S. 
Fish  and  Wildlife  Service  as  part  of  the 
Crescent  Lake  National  Wildlife  Refuge 
Complex  and  is  within  the  Central 
Flyway.  The  Complex  headquarters  is 
100  miles  to  the  west  in  the  City  of 
Scottsbluff,  NE. 

The  initial  Refuge  was  36,920  acres, 
acquired  primarily  from  one  large  ranch. 
Additional  lands  were  acquired  between 
1932  and  1937.  Most  lands  were 
acquired  or  exchanged  under  the 
authority  of  the  Migratory  Bird 
Conservation  Act  {45  Stat.  1222).  About 
2,566  acres  were  acquired  under  the 
Resettlement  Administration  (Executive 
Order  7027.  April  30,  1935),  a  drought 
and  depression  relief  program. 

The  Nebraska  Sandhills  were  settled 
largely  as  a  result  of  the  Kincaid  Act  of 
1904,  a  modification  of  the  Homestead 
Actio  allow  settlers  640  acres  in  "less 
productive"  areas.  As  a  result,  a 
homestead  existed  in  almost  every 
meadow.  However,  640  acres  was  not  a 
viable  farm/ranch  unit  in  the  Sandhills, 
and  land  was  soon  consolidated  into 
larger  units.  Today,  the  Sandhills  are 
home  to  some  of  the  largest  ranches  in 
the  country.  Because  of  the  large  acreage 
required  to  support  economically  viable 
units.  Garden  County  is  among  the  least 
densely  populated  areas  in  the 
continental  United  States.  Most  of  the 
Refuge  location  names  originated  from 
the  early  homesteaders. 

The  availability  of  the  Draft  CCP/ 
Environmental  Assessment  (EA)  for  30- 
day  public  review  and  comment  was 
noticed  in  the  Federal  Register  on 
Wednesday,  May  1,  2002,  in  Volume  67, 
Number  84,  page  21711.  The  Draft  CCP/ 
EA  identified  and  evaluated  four 
management  alternatives  for  the 
Crescent  Lake  National  Wildlife  Refuge 
as  to  their  effectiveness  in  achieving  the 
Refuge's  purposes  and  their  impact  on 
the  human  environment  for  the  next  15 
years.  Alternative  1 — No  Action 
Alternative  which  would  continue  the 
current  management  for  the  Refuge  and 
not  include  extensive  restoration  of 
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wetland  and  grassland  habitats; 
Alternative  2 — historical  management  of 
refuge  habitats  and  wildlife  to  replicate 
pre-settlement  conditions;  Alternative 
3 — the  intensive  memagement  of  refuge 
habitats  and  refuge  program  to  increase 
outputs  in  certain  areas;  and  the 
preferred  Alternative  4 — modified 
historical  management  of  habitats  for 
native  birds  and  wild  animals  and  to 
pursue  a  more  natural  historic 
management  regime.  The  alternatives 
were  assessed  in  the  Draft  CCP 
management  plan  and  Environmental 
Assessment.  Based  on  this  assessment 
and  comments  received,  the  preferred 
Alternative  4  was  selected  for 
implementation. 

"The  preferred  alternative  was  selected 
because  it  best  meets  the  purposes  of  the 
Refuge  to  reserve  and  set  apart  as  a 
refuge  and  breeding  ground  for  birds 
and  wild  animals.  The  preferred 
alternative  will  also  provide  for  public 
access  for  wildlife-dependent 
recreation,  and  provides  environmental 
education  opportunities  related  to  fish 
and  wildlife  resources. 

Dated:  October  2,  2002. 
Elliott  Sutta, 

Acting  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  03-4590  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Environmental  Impact  Statement, 
Draft  Environmental  Impact  Report, 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the  Western 
Riverside  County  Multiple  Species 
Habitat  Conservation  Plan 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability;  reopening 

of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
is  reopening  the  comment  period  on  the 
draft  Multiple  Species  Habitat 
Conservation  Plan,  draft  Implementing 
Agreement,  and  Draft  Environmental 
Impact  Statement  for  an  incidental  take 
permit  for  146  species  in  western 
Riverside  County,  California. 
DATES:  To  ensure  consideration,  we 
must  receive  written  comments  on  or 
before  March  14,  2003. 
ADDRESSES:  Send  comments  to  Mr.  Jim 
Bartel,  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  CA  92008.  You  also  may 
submit  comments  by  facsimile  to  (760) 
431-9618. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Evans,  Assistant  Field 
Supervisor,  at  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES); 
telephone  (760)  431-9440. 
SUPPLEMENTARY  INFORMATION:  The 
County  of  Riverside  (County).  Riverside 
County  Flood  Control  and  Water 
Conservation  District,-  Riverside  County 
Transportation  Commission,  Riverside 
County  Parks  and  Open  Space  District, 
Riverside  County  Waste  Department, 
California  Department  of 
Transportation,  California  Department 
of  Parks  and  Recreation,  and  14  western 
Riverside  County  cities  (Applicants) 
have  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Applicants  seek  a  permit  to 
authorize  incidental  take  of  146  species, 
including  unlisted  species  that  may 
become  listed  during  the  term  of  the 
permit.  An  incidental  take  permit  is 
required  to  authorize  take  of  listed 
species  during  urban  and  rural 
development  in  the  approximately 
5,095-square-kilometer  {1.26-million- 
acre  (1,967-square-mile))  Plan  Area  in 
western  Riverside  County.  The 
proposed  term  of  the  permit  is  75  years. 

On  November  15,  2002,  we  published 
"Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  and 
Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the  Western 
Riverside  Coimty  Multiple  Species 
Habitat  Conservation  Plan"  (67  FR 
69236).  In  that  notice,  we  requested 
public  comment  on  the  draft  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP)  and  draft  Implementing 
Agreement.  We  also  made  available  for 
public  review  a  Draft  Environmental 
impact  Statement,  which  is  the  Federal 
portion  of  the  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR),  to  analyze  the 
impacts  of  the  MSHCP.  The  analyses 
provided  in  the  Draft  EIS/EIR  are 
intended  to  inform  the  public  of  our 
proposed  action,  alternatives,  and 
associated  impacts;  address  public 
comments  received  during  the  sloping 
period  for  the  Draft  EIS/EIR;  disclose  the 
direct,  indirect,  and  cumulative 
environmental  effects  of  the  proposed 
action  and  each  of  the  alternatives;  and 
indicate  any  irreversible  conunitment  of. 
resources  that  would  result  from 
implementation  of  the  proposed  action. 

The  comment  period  for  the 
November  15,  2002,  notice  closed  on 
January  14,  2003.  We  are  now  reopening 
the  conunent  period  for  15  days  on  the 


draft  MSHCP,  draft  Implementing 
Agreement,  and  Draft  EIS.  The  County 
of  Riverside  has  decided  not  to  reopen 
the  comment  period  on  the  Draft  EIR. 
Comments  already  submitted  or  the 
Draft  EIS/EIR.  draft  Implementing 
Agreement,  and  draft  MSHCP  need  not 
be  resubmitted,  as  they  will  be  fully 
considered  in  the  final  documents. 

Authority:  This  notice  is  provided 
pursuant  to  section  10(a)  of  the  Endangered 
Species  Act,  as  amended  (16  U.S.C.  1531  et 
seq.l,  and  Service  regulations  (40  CFR 
1506.6)  for  implementing  the  National 
Environmental  Policv  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.]. 

Dated:  February  13.  2003. 

Ken  McDermond, 

Deputy  Manager.  California/Nevada 
Operations  Office.  Sacramento.  CA. 

[FR  Doc.  03^591  Filed  2-24-03:  4:34  pm) 

BiLLING  CO06  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  ' 

Receipt  of  a  Permit  Application 
(Tindall)  for  Incidental  Take  of  the 
Houston  Toad 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Lewis  Tindall  (Applicant)  has 
applied  for  an  incidental  take  permit 
(TE-0666141-0)  piu-suant  to  Section 
10(a)  of  the  Endangered  Species  Act 
(Act).  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  Houston  toad  [Bufo 
houstonensis).  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
operation  of  a  retail  store  on  a  1.01-acre 
property  on  Highway  71,  Bastrop 
County,  Texas. 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  April  28,  2003. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to" 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or  * 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
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Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-066641-0  wfhen  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Napier  at  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  for  the  incidental 
take  application.  A  determination  of 
jeopardy  to  the  species  and  a  decision 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  will  not  be  made 
until  at  least  60  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

Applicant:  Lewis  Tindall  plans  to 
construct  a  retail  store,  within  5  years, 
on  a  1.01  acre  property  on  Highway  71, 
Bastrop  County,  Texas.  This  action  will 
eliminate  1.01  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  Applicant 
proposes  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $4,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Susan  MacMullin,  , 

Acting  Regional  Director,  Region  2. 

[FR  Doc.  03-4592  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  4510-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Endangered  Karat  Invertebrate 
Survey  Guidance,  Draft  Karst  Feature 
Survey  Guidance,  Draft  Preserve 
Design  To  Conserve  Endangered  Karst 
Invertebrates  Guidance,  and  Draft 
Recommendations  for  Protection  of 
Water  Quality  of  ttie  Edwards  Aquifer 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Se.rvice  (Service)  provides  an  update  on 
its  intentions  to  revise  and  make 
available  for  public  comment  the 
following  documents:  (1)  Draft  karst 
feature  survey  guidance;  (2)  draft 
endangered  karst  invertebrate  survey 
guidance;  (3)  draft  preserve  design  to 
conserve  endangered  karst  invertebrates 
guidance;  and  (4)  draft 
recommendations  for  protection  of 
water  quality  of  the  Edwards  Aquifer. 
The  first  two  documents  are  survey 
guidance  for  use  in  determining:  (1)  The 
presence  of  karst  features  that  may 
contain  potential  habitat  for  karst 
invertebrates  listed  under  the 
Endangered  Species  Act  of  1973  (as 
amended)  as  endangered  in  central 
Texas;  and  (2)  the  presence/absence  of 
endangered  karst  invertebrates  within 
karst  featiu^s  determined  to  contain 
potential  habitat.  The  first  three 
documents  have  commonly  been  known 
as  the  "Karst  Protocols"  and  the 
document  that  addressed  water  quality 
was  often  called  "water  quality 
criteria." 

DATES:  We  will  accept  public  comments 
on  the  approach  proposed  in  this  Notice 
until  April  28,  2003. 
ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  telephone 
(512)  490-0057;  facsimile  (512)  490- 
0974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  Austin  Ecological 
Services  Field  Office  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sixteen  species  of  invertebrates 
known  to  occur  in  Bexar,  Travis. 
Williamson  and  parts  of  Burnet 
counties,  Texas,  are  currently  listed  as 
endangered  under  the  Endangered 
Species  Act.  These  invertebrates  are 
only  capable  of  surviving  in  caves  or 
karstic  rock.  Karst  ecosystems  receive 
moisture  and  nutrients  ft'om  the  surface 
community  in  the  form  of  leaf  litter  and 
other  organic  debris  that  are  washed  in 
or  fall  into  the  cave,  from  tree  and  other 
vascular  plant  roots,  and/or  through  the 
feces,  eggs  or  dead  bodies  of  animals.  In 
addition  to  providing  nutrients  to  the 
karst  ecosystem,  the  plant  community 
also  filters  contaminants  and  buffers 
against  changes  in  temperature  and 
humidity.  The  major  threats  to  karst 
invertebrates  include  the  loss  of  habitat 
due  to  urbanization;  contamination; 
predation  by  and  competition  with  non- 
native  fire  ants;  and  vandalism. 


The  Edwards  Aquifer  and  associated 
springs,  which  includes  the  Southern, 
Barton  Springs,  and  Northern  segments, 
provide  habitat  for  9  federally  listed 
aquatic  species,  including  three 
salamanders,  two  fish,  three  aquatic 
invertebrates  and  one  plant.  In  addition, 
3  candidate  species  and  many  other 
unique  aquatic  species  are  also 
dependent  upon  water  from  the 
Edwards  Aquifer.  These  species  may  be 
vulnerable  to  water  quality  degradation, 
particularly  through  pollutants  entering 
the  aquifer  by  storm  water  runoff  from 
urban  areas.  - 

The  Service  has  reviewed  the  Karst 
Protocols  and  the  Water  Quality 
Recommendations,  and  decided  that  an 
alternative  course  of  action  is  preferred 
because  we  need  to  ensure  that  a  wider 
partnership  is  involved  when  providing 
guidance  to  the  interested  public.  To  the 
extent  possible,  the  Service  will  use  the 
recovery  planning  process  to  gain  the 
public's  review  and  comment  on 
guidance  meant  to  aid  in  the  recovery  of 
threatened  and  endangered  species. 
Through  this  notice,  the  Service 
announces  its  intentions  to  do  the 
following: 

(1)  With  respect  to  survey  guidance 
for  use  in  determining  the  presence  of 
karst  features  that  may  contain  potential 
habitat  for  endangered  karst 
invertebrates  in  central  Texas,  the 
Service  will  work  with  the  Texas 
Commission  on  Environmental  Quality 
(TCEQ)  and  other  partners  to  update  as 
needed  the  existing  TCEQ  guidance  on 
Karst  Feature  Surveys.  The  Service  will 
recognize  TCEQ's  guidance  as  suitable 
guidance  when  surveying  for  karst 
features. 

(2)  With  respect  to  survey  guidance 
for  endangered  karst  invertebrates,  the 
Service  will  request  a  panel  of  experts 
to  review  all  new  information  regarding 
how  to  survey  for  karst  invertebrates. 
The  Service  will  use  the  panel's 
recommendations  to  modify  the  section 
10(a)(1)(A)  permitting  requirements  and 
to  develop  karst  invertebrate  survey 
guidance  on  when  to  survey  caves  and 
how  to  survey  for  endangered  karst 
invertebrates  found  in  the  caves.  This 
guidance  will  be  made  available  for 
review  and  comment  though  a  Notice  of 
Availability  that  will  be  published  in 
the  Federal  Register  by  December  30, 
2003. 

(3)  With  respect  to  guidance  for 
preserve  design  to  conserve  endangered 
karst  invertebrates,  the  Service  intends 
to  incorporate  the  guidance  as  a 
component  of  the  Service's  Bexar 
County  Invertebrate  Recovery  Plan.  The 
draft  recovery  plan  will  be  made 
available  for  review  and  comment.  The 
Service  no  longer  intends  to  issue 
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separate  guidance  on  the  establishment 
of  karst  preserves.  Additionally,  the 
Texas  Parks  and  Wildlife  Department, 
with  the  Service  as  a  partner,  will 
include  "no  take"  guidance  for  these 
listed  invertebrates  as  part  of  the  species 
accounts  that  will  be  developed  as  a 
priority  update  to  the  revision  of  the 
1995  Endangered  and  Threatened 
Animals  of  Texas  dociunent  published 
by  the  Texas  Parks  and  Wildlife 
Department.  The  Service  will 
incorporate  the  "no  take"  guidance  into 
the  draft  recovery  plan  for  the  species, 
which  will  be  available  for  public 
review  and  comment. 

(4)  With  regard  to  recoinmendations 
for  protection  of  water  quality  of  the 
Edwards  Aquifer,  the  Service  does  not 
intend  to  issue  separate  guidance. 
Instead,  the  draft  Barton  Springs 
Salamander  Recovery  Plan,  which  is 
scheduled  to  be  completed  in  2003,  will 
include  recommendations  for  protection 
of  water  quality  in  the  Barton  Springs 
Zone. 

The  Service  states  that  prior  versions 
of  the  Karst  Protocols  and  Water  Quality 
Recommendations  are  not  rules, 
regulations,  requirements,  or  project 
evaluation  criteria  of  the  Service  and 
will  not  be  used  as  such  by  the  Service. 
The  documents  that  have  been  used  in 
the  past  as  guidance  do  not  create  any 
legal  obligations  and  have  no  binding 
legal  effect,  nor  do  they  establish 
minimum  standards  or  criteria  required 
to  be  adopted  by  state  or  local 
governments.  Should  at  any  future  time 
the  Service  decide  that  guidance  on 
these  subjects,  other  than  as  outlined 
above,  is  needed,  the  Service  will  make 
the  draft  guidance  available  for  public 
review  and  comment  for  a  period  of  not 
less  than  60  days.  At  the  conclusion  of 
this  period,  the  Service  will  determine 
whether  to  publish  any  final  guidance 
documents  on  these  topics  and,  if  so,  in 
what  form. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act,  as  amended  (16 
U.S.C.1532e(seg.). 

H.  Dale  Hail, 

Regional  Director,  Region  2,  Albuquerque, 

New  Mexico. 

[FR  Doc.  03^612  Filed  2-26-03;  8:45  am) 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 


ACTION:  Notice  of  approved  amendment 
to  a  Tribal-State  compact. 

SUMMARY:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Amendment  to  the  Class  III  gaming 
compact  between  the  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  the  State  of  Montana. 
EFFECTIVE  DATE:  February  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4066. 

Dated:  February  12,  2003. 
Aurene  M.  Martin,  ^ 

Acting  Assistant  Secretary — Indian  Affoii^- 
[FR  Doc.  03-4656  Filed  2-26-03;  8:45  am] 
BILLING  CODE  4310-4N-M 


DEPARTMENT  OFTHE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  approved  amendment 

to  a  Tribal-State  compact. 

summary:  Under  section  11  of  the 
Indian  Gapiing  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497.  25  U.S.C. 
2710.  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts  of 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Amendment  to  the  Class  III  gaming 
compact  between  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
and  the  State  of  Oregon. 
EFFECTIVE  DATE:  February  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)219-4066. 

Dated:  February  12.  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-4655  Filed  2-26-03;  8:45  am] 

BHJJNG  CODE  431&-4»MII 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  'approved  amendment 

to  a  Tribal-State  compact. 

SUMMARY:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Amendment  to  the  Class  III  gaming 
compact  between  the  Crow  Tribe  and 
the  State  of  Montana. 
effective  DATE:  February  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  February  12.  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-4657  Filed  2-26-03:  8:45  am) 
BILLING  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-931-1310-OP} 

Draft  Northwest  National  Petroleum 
Reserve — Alaslta  Integrated  Activity 
Plan/Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  response  to  a  request  from 
the  interested  public  the  Bureau  of  Land 
Management  is  adding  to  its  schedule 
one  meeting  for  accepting  public 
comments  on  the  Draft  Northwest 
National  Petroleum  Reserve — Alaska 
Integrated  Activity  Plan/Environmental 
Impact  Statement'(lAP/EIS).  The 
meeting  location  and  time  will  be 
provided  to  the  public  through 
appropriate  media  outlets  in  the 
Washington,  DC  area. 
DAT^S:  March  13,  2003,  2  p.m.  till  5  p.m. 
ADDRESSES:  Courtyard  Marriott.  1600 
Rhode  Island  Avenue,  Northwest. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  J.  Wilson  (907-271-5546; 
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clwUson@ak.blm.gov)  or  Mike  Kleven 
(907-474-2317;  mkleven@ak.blm.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  originally 
published  a  Notice  of  Availability  for 
the  lAP/EIS  that  listed  public  meetings 
only  in  Alaska,  however,  in  response  to 
a  request  from  several  organizations  one 
meeting  has  been  added  to  seek  public 
comment  in  the  Washington,  DC  area. 

Dated:  February  21.  2003. 
Henri  R.  Bisson, 
State  Director. 

|FR  Doc,  03-4818  Filed  2-25-03:  2:55  pml 
BILUNG  CODE  4310->lA-i> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-61 0-03-1 220-AA] 

Notice  of  Public  Meetings  of  the 
California  Desert  District  Advisory 
Council 

agency:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

ACTION:  Notice  of  public  meetings  of  the 

California  Desert  District  Advisory 

Council. 


SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579.  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  has  scheduled  three 
meetings  during  2003  at  the  following 
■dates  and  locations: 
March  27-29:  Ramada  Inn  (workshop 
and  formal  session),  1511  E.  Main 
Street,  Barstow,  California. 

•  27:  Half  day  field  tour:  gather  12 
noon,  parking  lot,  Ramada  Inn. 

•  28:  Council  workshop  8  a.m.  to 
noon;  formal  session,  1  p.m.  to  5 
p.m. 

•  29:  Formal  session,  8  a.m.  to  5  p.m. 
June  27-28:  Marriott  (workshop  and 

formal  session.  3400  Market  Street, 
Riverside,  California. 

•  27:  Council  workshop. 

•  28:  Formal  session  8  a.m.  to  5  p.m. 
Sept.  19-20:  Kerr  McGee  Center.  100 

West  California  Avenue.  Ridgecrest, 
California  93555. 

•  Field  tour:  gather  7:15  a.m.,  parking 
lot,  China  Lake  Best  Western  Inn. 
400  South  China  Lake  Boulevard, 
Ridgecrest,  CA. 

•  Formal  session,  Kerr  McGee  Center, 
8  a.m.  to  5  p.m. 

The  Council  and  interested  members 
of  the  public  will  assemble  for  the  field 
tours  at  the  designated  parking  lot 
locations.  The  public  is  welcome  to 
participate  in  the  tours,  but  should  plan 


on  providing  their  own  transportation, 
drinks,  and  lunch. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  cominent  is  scheduled  at  the 
beginning  of  the  meeting  for  topics  not 
on  the  agenda,  and  will  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items.  Time  for  public  comment 
is  also  scheduled  at  the  end  of  the 
meeting. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  De.sert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  Office. 
22835  Calle  San  Juan  De  Los  Lagos, 
Moreno  Valley,  California  92553. 
Written  comments  also  are  accepted  at  ' 
the  time  of  the  meeting  and,  if  copies 
are  provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  regarding 
meeting  and  tour  agendas  contact  Doran 
Sanchez,  BLM  California  Desert  District 
Public  Affairs  Specialist,  (909)  697- 
5220. 

Dated:  FebriiHry  22,  2003. 
Linda  Hansen, 
District  ,V/o;io^<;r.  , 

|FR  Doc.  03-4597  Filed  2-26-03;  8:45  am] 
BILUNQ  COOe  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-02O-00-1430-EU;  AZA-31774FD] 

Notice  of  Realty  Actl6n;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona^ Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

Correction 

In  notice  issued  in  Volume  68 
Number  30  beginning  on  page  7387  in 
the  issue  dated  February  13.  2003,  make 
the  following  correction:  On  page  7387 
under  the  heading,  in  the  third  column, 
"(AZ-020-00-1430-EU;  AZA- 
31744FD)"  should  read  "(AZ-020-00- 
1430-EU:  AZA-31774FD)". 

Dated:  February  19.  2003. 
MarLynn  Spears, 

Acting  Field  Manager.  Phoenix  Field  Office. 
|FR  Doc.  03^593  Filed  2-26-03;  8:45  am] 

BILUNG  COOE  431(>-32-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  Request  for  fee 
waiver;  Form  1-912. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previouslv  published  in 
the  Federal  Register  on  May  20,  2002  at 
67  FR  35593.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

Tne  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  March  3, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725-1 7th  Street,  NW.. 
Room  102^5,  Washington.  DC  20530. 

Written  comments  and  suggestion 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Fee  Waiver. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-912,  Adjudications 
Division.  Immigration  and  ^ 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond;  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  collected  on  this 
form  will  be  used  by  the  INS  to 
determine  eligibility  for  a  fee  waiver 
associated  with  the  requested 
immigration  benefit.  '^ 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  16,000  responses  at  1  hour  and 
15  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  20,000  annual  burden  hours. 

If  you  have  additional  comments, 
isuggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

bated:  February  24.  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  offustice.  Immigration  and 
Naturalization  Senice.       ■. 
|FR  Doc.  03-4654  Filed  2-26-03;  8:45  am] 
BILUNG  COOE  4410-10-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-027)} 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee,  Space  Station  Utilization 
Advisory  Sulx:ommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council.  Biological  and 
Physical  Research  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee  (SSUAS). 

DATES:  Tuesday,  March  11  ,  2003,  8  a.m. 
to  5:30  p.m.,  and  Wednesday,  March  12, 
2003,  8  a.m.  to  5:30  p.m. 

ADDRESSES:  South  Shore  Harbour 
Resort.  2500  South  Shore  Blvd..  League. 
Texas  77573. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Neal  Pellis,  Code  U,  National 
Aeronautics  and  Space  Administration, 
Houston,  TX  77058,  (281)  483-2357. 
SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested. 

The  agenda  for  the  meeting  will 
include  the  following  topics: 

— International  Space  Station  Program 

Status/Plans. 
— New  Research  Plans  for  Increment  7. 
— Research  Report  on  Increment  5  and 

6. 
— Telecon  with  Investigators, 
— OBPR  Report. 
— ISS  Payloads  Office  Report. 
— Science  Operations  Report. 
— Centrifuge  Accommodation/Science 

Module.  ■ 
— Orbital  Space  Plan  Overview. 
— Cross-Enterprise  Prioritization. 
— Re-Invention  Team. 
— Coordination  of  International 

Requirements. 
—ISS  Institute/NGO. 
— Crew  Tirtie  Optimization. 
— Middeck  Optimization. 
— Payloads  Process  Improvement. 
— ISS  Research  Prioritization  and 

Metrics. 
— Discussion  and  Development  of 

Recommendations. 
— Summary  of  Recommendations  to 

NASA. 

It  is  imperative  that  the  meeting  be 
held  on  thi^ate  to  acco«imodate  the 


scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  ; 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  03-4570  Filed  2-26-03:  8:45  ami 

BILUrMa  CODE  7510-01-P   • 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-026)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Circuit  Avenue  Netrepreneurs,  LLC, 
of  Camden.  New  Jersey,  has  applied  for 
a  partially  exclusive  license  to  practice 
the  invention  described  and  in  NASA 
Case  No.  ARC-14480-1,  entitled  "An 
Approach  to  Automating  the 
Manipulation  of  Information,"  for 
which  a  Patent  Application  was  filed 
and  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  fields  of  use  will  include  medical 
devices;  monitoring  and  controlling; 
chemical,  research  and  manufacturing; 
pharmaceutical,  research  €md 
manufacturing;  and  biotechnology, ' 
research  and  manufacturing.  Written 
objections  to  the  prospective  grant  of  a 
license  should  be  sent  to  the  Ames 
Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  March  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Padilla,  Patent  Counsel.  NASA  Ames 
Research  Center,  Mail  Stop  202A-4. 
Moffett  Field,  CA  94035.  telephone 
(650)  604-5104:  fax  (650)  604-2767.       ^ 

Dated:  Februar\  20.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

|FR  Doc.  03-1569  Filed  2-26-03;  8:45  am) 

BILLING  COOE  7510-01-P 

NATIONAL  CRIME  PREVENTION  AND 
PRIVACY  COMPACT  COUNCIL 

Notice  of  Intent  To  Publish  a  Rule 
Permitting  the  Privatization  of 
Noncriminal  Justice  Criminal  History 
Record  Check  Functions 

AGENCY:  National  Crime  Prevention  and 
Privacy  Compact  Council. 
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action:  Notice  of  intent  to  publish  a  rule 
that  will  permit  the  privatization  of 
administrative  functions  requiring 
access  to  criminal  history  record 
information  for  noncriminal  justice 
purposes. 

SUMMARY:  Pursuant  to  Title  28.  Code  of 
Federal  Regulations  (CFR).  Chapter  IX. 
the  Compact  Council  (Council), 
established  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact),  is  issuing  notice  of  its 
intent  to  promulgate  a  rule  enabling 
third  parties  to  act  as  agents  for 
governmental  and  nongovernmental 
agencies  while  performing 
administrative  functions  requiring 
access  to  criminal  history  record 
information  (CHRI)  for  authorized 
noncriminal  justice  purposes. 

Authority:  Title  42,  United  States  Code, 
Section  14616. 

Additionally,  a  limited  number  of 
third  parties  will  be  preapproved  by  the 
FBI  to  serve  as  conduits  to  send 
electronic  noncriminal  justice 
fingerprint  requests  to,  and  receive 
CHRI  from,  the  FBI's  Criminal  Justice 
Information  Services  (CJIS)  Division  for 
dissemination  to  authorized  recipients 
as  provided  by  federal  statute  or  federal 
executive  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  L.  Morrison,  interim  FBI  Compact 
Officer.  FBI  CjIS  Division.  1000  Custer 
Hollow  Road,  Module  C3,  Clarksburg. 
WV  26306;  Telephone  (304)  625-2736: 
E-mail  cmornso@leo.gov:  Fax  number 
(304) 625-5388. 

SUPPLEMENTARY  INFORMATION:  The 
Council  is  comprised  of  federal,  state 
and  local  representatives  of  criminal 
and  noncriminal  justice  agencies.  The 
Compact  authorizes  the  Council  to 
establish  rules,  procedures,  and 
standards  for  fingerprint-based 
noncriminal  justice  criminal  history 
record  checks.  The  Council,  in 
cooperation  with  the  FBI's  CJIS  Division 
and  its  Advisory  Policy  Board,  is 
announcing  its  intent  to  promulgate  a 
rule  that  will  enable  authorized  local, 
state,  and  federal  governmental  agencies 
and  nongovernmental  entities  to 
contract  with  the  private  sector  to 
perform  administrative  duties  relating  to 
the  noncriminal  justice  use  of  CHRI  for 
employment,  licensing,  and  other 
authorized  purposes. 

The  reason  for  the  proposed  rule  is 
that,  over  the  last  several  years,  the 
volume  of  authorized  fingerprint-based 
noncriminal  justice  criminal  history 
record  checks  has  escalated.  In  many 
states,  the  number  of  fingerprint 
submissions  for  noncriminal  justice 
purposes  outnumber  those  submitted  for 


criminal  justice  purposes.  The 
escalating  number  of  noncriminal 
justice  fingerprint  submissions  has 
resulted  in  increased  workloads  for 
local,  state,  and  federal  governmental 
agencies  and  for  nongovernmental 
entities.  Implementation  of  the  Aviation 
and  Transportation  Security  Act.  the 
USA  PATRIOT  Act  and  other  federal 
and  state  statutes  since  the  terrorist 
attacks  of  September  11.  2001.  has 
contributed  to  the  recent  increase  of 
authorized  criminal  history  record 
checks.  Efforts  are  underway  to  modify 
the  CFR  to  permit  authorized  recipients 
of  CHRI  to  contract  with  the  private 
sector  to  accomplish  such  fingerprint- 
based  criminal  history  record  checks  for 
noncriminal  justice  purposes  and  to  do 
so  in  an  efficient,  effective,  and  secure 
fashion. 

Dated:  February  19,  2003. 
Monte  C.  Strait,         ' 
Section  Chief.  Programs  Development 
Section.  Federal  Bureau  of  Investigation. 
|FR  Doc.  0.1-461 1  Filed  2-25-03:  8:45  am) 
8ILUNQ  CODE  4410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

Handbook  of  Parameter  Estimation  for 
Probabilistic  Risk  Assessment  (PRA) 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Announcement  of  issuance  for 
public  comment,  availability,  and 
public  meeting. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  for  public 
comment  a  document  entitled 
"Handbook  of  Parameter  Estimation  for 
Probabilistic  Risk  Assessment."  This 
handbook  provides  guidance  on  sources 
of  information  and  methods  of 
estimating  distributions  of  parameters 
used  in  probabilistic  risk  assessment. 
This  includes  determination  of  both    . 
plant-specific  and  generic  estimates  for 
initiating  event  frequencies,  component 
failure  rates  and  unavailability,  and 
equipment  non-recovery  probabilities. 
Interested  individuals  may  obtain  a 
copy  of  this  document  from  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 
DATES:  Please  submit  comments  by  May 
23.  2003.  Comments  received  after  this 
date  will  be  considered  if  is  practical  to 
do  so,  but  the  NRC  Staff  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 

A  public  meeting  will  be  held  on 

:  April  2,  2003,  from  8:30  a.m.  until  4:30 

p.m.  The  purpose  of  this  meeting  is  to 


discuss  the  document  and  give  guidance 
for  its  review  and  to  address  external 
stakeholder  comments  received  before 
the  public  meeting.  The  primary  authors 
will  be  available  at  the  public  meeting 
to  answer  questions  and  discuss  items 
of  interest  to  the  public. 

The  NRC  is  interested  in  receiving 
comments  on  specific  topics  reviewers 
wish  to  discuss  at  the  public  meeting. 
Reviewers  are  requested  to  contact  Mr. 
Arthur  Salomon  at  301-415-6552  or  e- 
mail  a(k@nrc.gov  by  March  21.  2003. 
with  comments  or  issues  they  wish  to 
have  addressed  at  the  public  meeting. 
ADDRESSES:  Please  submit  comments  to 
Chief.  Rules  and  Directives  Branch, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  Or.  you  may  deliver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:30  p.m.  Federal  workdays. 

The  puolic  meeting  will  be  held  at 
Two  White  Flint  North.  Room  TlO  Al, 
11545  Rockville  Pike.  Rockville. 
Maryland. 

The  draft  document  and  certain  other 
documents  related  to  this  action  may  be 
examined  in  the  NRC  Public  Document 
Room.  11555  Rockville  Pike.  Public  File 
Area  Ol  F21,  Rockville.  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Salomon,  Division  of  Risk 
Analysis  and  Applications,  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 
Telephone:  301-415-6552,  e-mail: 
ads@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  During  the 
last  several  years  the  NRC  and  the 
nuclear  industry  have  recognized  that 
PRA  has  evolved  to  the  point  where  it 
can  be  used  as  a  tool  in  the  regulatory 
decision-making  process.  The  increased 
use  of  PRA  has  led  to  the  conclusion 
that  the  PRA  scope  and  model  must  be 
commensurate  with  the  applications. 
Several  procedural  guides  and  standards 
(such  as  the  "Standard  For  Probabilistic 
Risk  Assessment  For  Nuclear  Power 
Plant  Applications"  published  by  The 
American  Society  of  Mechanical 
Engineers  in  2002)  have  been  and  are 
being  developed  that  identify 
requirements  for  the  PRA  models  This 
handbook  was  prepared  to  supplement 
these  documents.  It  provides  a 
compendium  of  good  practices  that  a 
PRA  analyst  can  use  to  develop 
parameter  distributions  required  for 
quantifying  PRA  models.  It 
complements  the  ASME  PRA  Standard 
by  providing  guidance  for  estimation  of 
parameters  related  to  initiating  events; 
by  describing  statistical  techniques  for 
estimating  parameters  used  in  analysis 
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of  basic  events  such  as  equipment 
failures;  and  by  addressing  methods  for 
estimating  equipment  unavailability. 
Furthermore,  the  handbook  includes 
appendices  describing  the  basics  of 
probability  and  statistics  used  in 
performing  the  more  detailed  analyses 
discussed  in  the  main  portion  of  the 
document. 

The  handbook  provides  the  basic 
information  needed  to  generate 
estimates  of  the  parameters  commonly 
used  in  PRA  analysis.  It  begins  by 
describing  the  probability  models  and 
plant  data  used  to  evaluate  each  of  the 
parameters.  Possible  sources  for  the 
plant  data  are  identified  and  guidance 
on  the  collection,  screening,  and 
interpretation  is  provided.  The 
statistical  techniques  (both  Bayesian 
and  classical  methods)  required  to 
analyze  the  collected  data  and  test  the 
validity  of  statistical  models  are 
described.  Examples  are  provided  to 
help  the  PRA  analyst  utilize  the 
different  techniques.  The  handbook  also 
provides  adveinced  techniques  that 
address  modeling  of  time  trends. 
Methods  for  combining  data  from  a 
number  of  similar,  but  not  identical 
sources  are  also  provided.  This  includes 
empirical  and  hierarchical  Bayesian 
approaches.  Examples  are  provided  to 
guide  the  analyst.  The  handbook  does 
not  provide  guidance  on  parameter 
estimation  for  all  of  the  events  included 
in  a  PRA.  Specifically,  common  cause 
failure  and  human  error  probabilities 
are  not  addressed.  In  addition,  guidance 
is  not  provided  regarding  the  use  of 
expert  elicitation.  However,  suggested 
references  regarding  these  technical 
areas  are  provided  in  the  handbook 
introduction. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Scott  F.  Newberry, 

Director,  Division  of  Risk  Analysis  and 
Applications,  Office  of  Nuclear  Regulatory 
Research. 
(FR  Doc.  03-4624  Filed  2-26-03:  8:45  am] 

BUJJNG  CODE  7S9(Mi1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47386;  File  No.  SR-NASD- 
2003-20] 

SeH-Regulatory  Organizations;  Notice 
Of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Listing 
and  Trading  of  Strategic  Return  Notes 
Linked  to  the  Select  Ten  index 

February  20,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
14.  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market.  Lie.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  H  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
February  20,  2003,  the  Amex  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Strategic  Return  Notes®  Linked  to  the 
Select  Ten  Index  ("Notes")  issued  by 
Merrill  Lynch  &  Co.,  Inc.  ("Merrill 
Lynch"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  ia 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  list  and  trade 
notes,  the  return  on  which  is  based 
upon  an  approximately  equal-dollar 
weighted  portfolio  of  securities 
representing  the  ten  highest  dividend 
yielding  stocks  in  the  Dow  Jones 
Industrial  Average  ("DJIA")  from  year  to 
year  ("Select  Ten  Index"  or  "Index").* 

Under  Rule  4420(f),  Nasdaq  may 
approve  for  listing  and  trading 
innovative  sectirities  which  cannot  be 
readily  categorized  under  traditional 
listing  guidelines."'  Nasdaq  proposes  to 
list  for  trading  notes  based  on  the  Select 
Ten  Index  under  Rule  4420(f).  The 
Select  Ten  Index  is  expected  to  be 
determined,  calculated  and  maintained 
solely  by  the  American  Stock  Exchange 
("Amex").6 

The  Notes  will  initially  be  subject  to 
Nasdaq's  listing  criteria  for  other 
securities  under  Rule  4420(f) 
Specifically,  under  Rule  4420(0(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy' 
the  income  criteria  set  forth  in 
paragraph  {a)(l),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1 ,000  denominations,  there  must  be 
a  minimum  of  100  holders; ' 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1,000,000  trading  units; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  will  be 
at  least  $4  million. 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  John  D.  Nachmann,  Senior 
Attorney.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation,  * 
Commission,  dated  February  20,  2003. 


*  The  portfolio  of  securities  comprising  the  Select 
Ten  Index  currently  consists  of  the  ten  common 
stocks  in  the  DFIA  having  the  highest  dividend  yield 
on  May  24,  2002,  and  are  as  follows:  Caterpillar 
Inc.:  Eastman  Kodak  Company:  E.I.  du  Pont  de 
Nemours  and  Company:  Exxon  Mobil  Corporation: 
General  Motors  Corporation:  International  Paper 
Company:  I. P.  Morgan  Chase  &  Co.;  Merck  &  Co., 
Inc.;  Philip  Morris  Companies  Inc.;  and  SBC 
Communications  Inc. 

^  See  Securities  Exchange  Act  Release  No.  32988 
(September  29,  1993);  58  FR  52124  (October  6, 
1993). 

«  Subject  to  the  criteria  in  the  prospectus 
supplement  regarding  the  construction  of  the  Index, 
the  Amex  has  sole  discretion  regarding  changes  to 
the  Index  due  to  annual  reconstitutions  and 
adjustments  to  the  Index  and  the  multipliers  of  the 
individual  components. 
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In  addition.  Merrill  Lynch  satisfies 
the  listed  marketplace  requirement  set 
forth  in  Rule  4420(f)(2).^  Lastly. 
pursuant  to  Rule  4420(0(3).  prior  to  the 
commencement  of  trading  of  the  Notes. 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
compliance  responsibilities  and 
requirements,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
Notes.  In  particular.  Nasdaq  will  advise 
members  recommending  a  transaction 
in  the  Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of.  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criterion  for  other 
securities  pursuant  to  Rule  4450(c). 
Under  this  criterion,  the  aggregate 
market  value  or  principal  amount  of 
publicly-held  units  must  be  at  least  $1 
million.  The  Notes  also  must  have  at 
least  two  registered  and  active  market 
makers  as  required  by  Rule  4450(a)(6). 
Nasdaq  will  also  consider  prohibiting 
the  continued  listing  of  the  Notes  if 
Merrill  Lynch  is  not  able  to  meet  its 
obligations  on  the  Notes. 

The  Notes  are  a  series  of  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch  that  provide  for  a  single  payment 
at  maturity.  The  Notes  will  have  a  term 
of  not  less  than  one.  nor  more  than  ten, 
years.  The  Notes  will  entitle  the  owner 
at  maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  Index  Value" 
is  the  value  of  the  Select  Ten  Index  on 
the  date  on  which  Merrill  Lynch  prices 
the  Notes  for  the  initial  sale  to  the 
public.  The  "Ending  Index  Value"  is  the 
value  of  the  Select  Ten  Index  over  a 
period  shortly  prior  to  the  expiration  of 
the  Notes.  The  "Ending  Index  Value" 
will  be  used  in  calculating  the  amount 
owners  will  receive  upon  maturity.  The 
Notes  may  not  have  a  minimum 
principal  amount  that  will  be  repaid 
and,  accordingly,  payments  on  the 
Notes  prior  to  or  at  maturity  may  be  less 
than  the  original  issue  price  of  the 
Notes.  During  the  designated  month 
each  yeai.  investors  will  have  the  right 
to  require  Merrill  Lynch  to  repurchase 


the  Notes  at  a  redemption  amount  based 
on  the  value  of  the  Select  Ten  Index  at 
such  repurchase  date.  The  Notes  are  not 
callable  by  Merrill  Lynch. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security  or 
any  other  ownership  right  or  interest  in 
the  portfolio  securities,  although  the 
return  on  the  investment  is  based  on  the 
aggregate  portfolio  value  of  the  Select 
Ten  Index  securities. 

The  Select  Ten  Index  will  consist  of 
the  ten  stocks  with  the  highest  dividend 
yields  among  the  thirty  stocks  that 
comprise  the  DJIA,  adjusted  as 
described  below.  The  Commission  has 
previously  approved  the  listing  of 
options  on.  and  securities  the 
performance  of  which  have  been  linked 
to  or  based  on,  an  index  of  the  top  ten 
dividend  yielding  stocks  of  the  DJIA.** 
The  Commission  has  also  previously 
approved  the  listing  of  securities  with  a 
structure  identical  to  that  of  the  Notes.^ 

Components  of  the  Select  Ten  Index 
approved  pursuant  to  this  filing  will 
meet  the  following  criteria:  (1)  A 
minimum  market  value  of  at  least  $75 
million,  except  that  up  to  10%  of  the 
component  securities  in  the  Select  Ten 
Index  may  have  a  minimum  market 
value  of  $50  million:  (2)  average 
monthly  trading  volume  in  the  last  six 
months  of  not  less  than  1  million  shares, 
except  that  up  to  10%  of  the  component 
securities  in  the  Select  Ten  Index  may 
have  an  average  monthly  trading 
volume  of  500,000  shares  or  more  in  the 
last  six  months;  (3)  90%  of  the  Select 
Ten  Index's  numerical  value  and  at  least 
80%  of  the  total  number  of  component 
securities  will  meet  the  then  current 
criteria  for  standardized  option  trading 
set  forth  in  Amex  Rule  915:  and  (4)  all 
component  stocks  will  either  be  listed 
on  the  Amex,  the  NYSE,  or  traded 
through  the  facilities  of  Nasdaq  and 
reported  National  Market  System 
securities. 

As  of  January  22,  2003,  the  market 
capitalization  of  the  portfolio  of 
securities  representing  the  Select  Ten 
Index  ranged  from  a  high  of  $124.9 
billion  to  a  low  of  $9.7  billion.  The 
average  monthly  trading  volume  for  the 
last  six  months,  as  of  the  same  date, 
ranged  from  a  high  of  288  million  shares 
to  a  low  of  45.2  million  shares. 


Moreover,  as  of  January  22.  2003,  all  of 
the  components  comprising  the 
portfolio  of  securities  representing  the 
Select  Ten  Index  were  eligible  for 
standardized  options  trading  pursuant 
to  Amex  Rule  915. 

The  value  of  the  Select  Ten  Index  at 
any  time  will  equal;  (1)  The  sum  of  the 
products  of  the  current  market  price  for 
each  stock  underlying  the  Select  Ten 
Index  and  the  applicable  share 
multiplier,'"  plus  (2)  an  amount 
reflecting  current  calendar  quarter 
dividends,  and  less  (3)  a  pro  rata  portion 
of  the  annual  index  adjustment  factor." 
Current  quarter  dividends  for  any  day 
will  be  determined  by  the  Amex  and 
will  equal  the  sum  of  each  dividend 
.  paid  by  the  issuer  on  one  share  of  stock 
during  the  current  calendar  quarter 
multiplied  hy  the  share  multiplier 
applicable  to  such  stock  on  the  ex- 
dividend  date. 

As  of  the  first  day  of  the  start  of  each 
calendar  quarter,  the  Amex  will  allocate 
the  current  quarter  dividends  as  of  the 
end  of  the  immediately  preceding 
calendar  quarter  to  each  then 
outstanding  components  of  the  Select 
Ten  Index.  The  amount  of  the  current 
quarter  dividends  allocated  to  each 
stock  will  equal  the  percentage  of  the 
value  of  such  stock  contained  in  the 
portfolio  of  securities  comprising  the 
Select  Ten  Index  relative  to  the  value  of 
the  entire  portfolio  based  on  the  closing 
market  price  of  such  stock  on  the  last 
day  in  the  immediately  preceding 
calendar  quarter.  The  share  multiplier  of 
each  stock  will  be  increased  to  reflect 
the  number  of  shares,  or  portion  of  a 
share,  that  the  amount  of  the  current 
quarter  dividends  allocated  to  each 
stock  can  purchase  of  each  stock  based 
on  the  closing  market  price  on  the  last 
day  in  the  immediate  preceding 
calendar  quarter. 

As  of  the  close  of  business  on  each 
anniversary  date  (May  29th  of  each  year, 
which  is  the  anniversary  of  the  date  the 
Select  Ten  Index  was  originally 
calculated  and  disseminated)  through 
the  applicable  anniversary  date  in  the 
year  preceding  the  maturity  of  the 
Notes,  Nasdaq  states  that  the  portfolio  of 
securities  comprising  the  Select  Ten 


"  Riili'  4420(0(2)  requires  issuers  of  set  iirilies 
(iusignalod  pursu.inl  to  this  piiragraph  to  be  lisled 
on  The  Nasdiiq  NHlional  Marknl  or  (he  New  York 
.Stcx;k  Exchange  ("NY.SE")  or  be  an  afniiate  of  a 
(ornpany  listed  on  The  Nasda<|  National  Market  or 
the  NYSE;  provided,  however,  that  the  provisions 
of  Rule  44,'iO  will  \w  applied  to  sovereign  issuers  of 
'other"  securities  on  a  (,asf-by-case  basis. 


".S«^  Securities  Exchange  Art  Release  No.  394S3 
(Decjember  lb,  1997).  62  FR  r.7101  (December  2.1. 
1997)  (approving  the  listing  and  trading  of  options 
on  the  Dow  Jones  High  Yield  Select  10  Index): 
Se«;urities  Exchange  Act  Release  No.  37533  (August 
7.  1996).  61  FR  42075  (August  13.  1996)  (approving 
the  listing  and  trading  of  Top  Ten  Yield  Market 
Index  Target-Term  Seturities). 

".Swrurities  Exchange  Ai:t  Release  No.  44342  (May 
23.  2001).  66  FR  29613  (May  31,  2001)  (appmving 
the  listing  and  trading  of  .Select  Ten  Notes). 


'"The  multiplier  indicates  the  number  of  shares 
(or  fraction  of  one  share)  of  a  set;urity.  given  its 
market  price  on  an  exchange  or  Nasdaq,  to  be 
included  in  the  calculation  of  the  portfolio. 

' '  At  the  end  of  each  day.  the  Index  will  be 
reduced  by  a  pro  rata  portion  of  the  annual  index 
adjustment  factor,  1.5%  U.e..  1.5%/365  days  = 
0.0041%  daily).  This  reduction  to  the  value  of  the 
Index  will  reduce  the  total  return  to  investors  upon 
redeeming  the  Notes  at  maturity.  An  explanation  of 
this  deduction  will  be  included  in  any  marketing 
materials,  fact  sheets,  or  any  other  materials 
circulated  to  investors  regarding  the  trading  of  this 
product. 
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Index  will  be  reconstituted  by  the  Amex 
so  as  to  include  the  ten  common  stocks 
in  the  DJIA  having  the  highest  dividend 
yield  on  the  second  scheduled  index 
business  day  prior  to  such  anniversarj' 
date.  Nasdaq  represents  that  the  Amex 
will  announce  such  changes  to  investors 
at  least  one  day  prior  to  the  anniversary 
date.i^ 

The  portfolio  will  be  reconstituted 
and  rebalanced  on  the  anniversary  date 
so  that  each  stock  in  the  Select  Ten 
Index  will  represent  10%  of  the  value  of 
the  Index.  To  effectuate  this.  Nasdaq 
states  that  the  share  multiplier  for  each 
new  stock  vvill  be  determined  by  the 
Amex  and  will  indicate  the  number  of 
shares  or  fractional  portion  thereof  of 
each  new  stock,  given  the  closing 
market  price  of  such  new  stock  on  the 
anniversary  date,  so  that  each  new  stock 
represents  an  equal  percentage  of  the 
Select  Ten  Index  value  at  the  close  of 
business  on  such  anniversary  date.  For 
example,  if  the  Select  Ten  Index  value 
at  the  cJose  of  business  on  an 
aiuiiversary  date  was  200.  then  each  of 
the  ten  new  stocks  comprising  the 
Select  Ten  Index  would  be  allocated  a 
portion  of  the  value  of  the  Index  equal 
to  20.  and  if  the  closing  market  price  of 
one  such  new  stock  on  the  anniversary 
date  was  40.  the  applicable  share 
multiplier  would  be  0.5.  Conversely,  if 
the  Select  Ten  Index  value  was  80.  then 
each  of  the  ten  new  stocks  comprising 
the  Select  Ten  Index  would  be  allocated 
a  portion  of  the  value  of  the  Select  Ten 
Index  equal  to  8,  ^d  if  the  closing 
market  price  of  one  such  new  stock  on 
the  anniversary  was  40,  the  applicable 
share  multiplier  would  be  0.2.  The  last 
anniversary  date  on  which  such 
reconstitution  will  occur  will  be  the 
anniversary  date  in  the  year  preceding 
the  maturity  of  the  Notes.  As  noted 
above,  investors  will  receive 
information  on  the  new  portfolio  of 
securities  comprising  the  Select  Ten 
Iiidex  at  least  one  day  prior  to  each 
anniversary  date. 

The  multiplier  of  each  component 
stock  in  the  Select  Ten  Index  will 
remain  fixed  unless  adjusted  for 
quarterly  divideild  adjustments,  annual 
reconstitutions  or  certain  corporate 
events,  such  as  payment  of  a  dividend 
other  than  an  ordinary  cash  dividend,  a 
distribution  of  stock  of  another  issuer  to 
its  shareholders,"  stock  split,  reverse 
stock  split,  and  reorganization. 


12  Nasdaq  states  that  the  Amex  will  publish  a 
notice  to  advise  investors  of  changes  to  the 
securities  underlying  the  Index  if  any  such  changes 
are  made  following  an  annual  reconstitution. 

"  If  the  issuer  of  a  component  security  in  the 
Select  Ten  Index  issues  to  all  of  its  shareholders 
publicly  traded  stock  of  another  issuer,  such  new 
securities  will  be  added  to  the  portfolio  comprising 


The  multiplier  of  each  component 
stock  may  be  adjusted,  if  necessary,  in 
the  event  of  a  merger,  consolidation, 
dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  If  the  issuer  of  a  stock 
included  in  the  Select  Ten  Index  were 
to  no  longer  exist,  whether  by  reason  of 
a  merger,  acquisition  or  similar  type  of 
corporate  transaction,  a  value  equal  to 
the  stock's  final  value  will  be  assigned 
to  the  stock  for  the  purpose  of 
calculating  the  Select  Ten  Index  value 
prior  to  the  subsequent  anniversary 
date.  For  example,  if  a  company 
included  in  the  Select  Ten  Index  were 
acquired  by  another  company,  a  value 
will  be  assigned  to  the  company's  stock 
equal  to  the  value  per  share  at  the  time 
the  acquisition  occurred.  If  the  issuer  of 
stock  included  in  the  Select  Ten  Index 
is  in  the  process  of  liquidation  or 
subject  to  a  bankruptcy  proceeding, 
insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Select 
Ten  Index  so  long  as  a  market  price  for 
such  security  is  available  or  until  the 
subsequent  aiuiiversary  date.  If  a  market 
price  is  no  longer  available  for  an  Index 
stock  due  to  circiunstances  including, 
but  not  limited  to,  liquidations, 
bankruptcy,  insolvency,  or  any  other 
similar  proceeding,  then  the  security 
will  be  assigned  a  value  of  zero  when 
calculating  the  Select  Ten  Index  for  so 
long  as  no  market  price  exists  for  that 
security  or  until  the  subsequent 
anniversary  date.  If  the  stock  remains  in 
the  Select  Ten  Index,  the  multiplier  of 
that  security  in  the  Select  Ten  Index 
may  be  adjusted  to  maintain  the 
component's  relative  weight  in  the 
Select  Ten  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  all  cases,  the  multiplier  will 
be  adjusted,  if  necessary,  to  ensure  ' 
Select  Ten  Index  continuity. 

Nasdaq  states  that  the  Amex  will 
calculate  the  Select  Ten  Index  and, 
similar  to  other  stock  index  values 
published  by  the  Amex,  the  value  of  the 
Index  will  be  calculated  continuously 
and  disseminated  every  fifteen  seconds 
over  the  Consolidated  Tape 
Association's  Network  B.  The  Index 
value  will  equal  the  sum  of  the  products 
of  the  most  recently  available  market 
prices  and  the  applicable  multipliers  for 
the  component  securities.  In  the  event 
that  Amex  discontinues  the  publication 
of  the  Select  Ten  Index,  Nasdaq  will 


facilitate  the  calculation  and 
dissemination  eyerv'  1 5  seconds  of  a 
value  of  a  successor  index  either 
through  the  facilities  of  Nasdaq  or  those 
of  an  outside  provider  that  is  an 
independent  calculation  agent,  unless 
otherwise  approved  by  the 
Commission.'**  Amex  could  discontinue 
publication  of  the  Select  Ten  Index,  and 
Amex  or  another  entity  could  publish  a 
successor  or  substitute  index  that  the 
calculation  agent,  in  its  sole  discretion, 
could  deem  a  comparable  successor 
index.  Also,  Amex  could  discontinue 
publication  of  the  Select  Ten  Index  and 
the  calculation  agent  could  not  select  a 
successor  index.  In  such  case,  the 
calculation  agent  will  compute  a 
substitute  value  for  the  Select  Ten  Index 
in  accordance  with  the  procedures  last 
used  to  calculate  the  Select  Ten  Index 
before  any  discontinuance.  If  Amex 
discontinues  publication  of  the  Select 
Ten  Index  before  the  period  during 
which  the  Redemption  Amount  is  to  be 
determined  and  the  calculation  agent 
determines  that  no  successor  index  is 
available  at  that  time,  then  on  each 
business  day  until  the  earlier  to  occur  of 
(1)  the  determination  of  the  Ending 
Value  or  (2)  a  determination  by  the 
calculation  agent  that  a  successor  index 
is  available,  the  calculation  agent  will 
determine  the  value  that  would  be  used 
in  computing  the  Redemption  Amount 
as  if  that  day  were  a  calculation  day.'^ 

Since  the  Notes  will  be  deemed  equity  . 
securities  for  the  purpose  of  Rule 
4420(f),  the  NASD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  First,  pursuant  to  Rule  2310  and 
IM-2310-2,  members  must  have 
reasonable  grounds  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  purchase,  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  seciuity  holdings  and  as  to  his 
financial  situation  and  needs.'*'  In 
addition,  Nasdaq  will  distribute  a 
circular  to  advise  members 
recommending  a  transaction  in  the 
Notes  to.  among  other  things,  have  a 
reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the 


the  Select  Ten  Index  until  the  subsequent 
anniversary  date.  The  multiplier  for  the  new 
component  will  equal  the  product  of  the  original 
issuer's  multiplier  and  the  number  of  shares  of  the 
new  component  issued  with  respect  to  one  share  of 
the  original  issuer. 


'<  See  Amendment  No.  1.  supra  n.  3. 

'^Telephone  conference  between  John 
Nachmann.  Senior  Attorney.  Nasdaq,  and  Geoff 
Pemble.  Special  Counsel,  Commission,  dated 
February  20.  2003. 

'*Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customer's  financial  status,  a  customer's  tax 
status,  the  customer's  investment  objectives,  and 
such  other  information  used  or  considered  to  be 
reasonable  by  such  member  or  registered 
representative  in  making  recommendations  to  the 
customer. 
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financial  risks  of.  such  transaction. 
Furthermore,  the  Notes  will  be  subject 
to  the  equity  margin  rules.  Lastly,  the 
regular  equity  trading  hours  of  9:30  am 
to  4  pm  will  apply  to  transactions  in  the 
Notes. 

Nasdaq  represents  that  NASD's 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically.  NASD  will  rely  on 
its  current  surveillance  procedures 
governing  equity  securities,  and  will 
include  additional  monitoring  on  key 
pricing  dates. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  15A  of  the  Act,'^  in 
general,  and  furthers  the  objectives  of 
section  15A(b)(6)  of  the  Act,>»  in 
particular,  in  that  the  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  proposed  rule  change, 
as  amended,  will  provide  investors  with 
another  investment  vehicle  based  on  an 
index  of  the  top  ten  dividend  yielding 
stocks  of  the  OJIA. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-20  and  should  be 
submitted  by  March  20,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  implementation  of  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
section  15A  of  the  Act '«  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 2" 
Specifically,  the  Conunission  believes 
that  the  proposal  is  consistent  with 
section  15A(b)(6)  of  the  Act.^'  The 
Commission  believes  that  the 
availability  of  the  Notes  will  provide  an 
instrument  for  investors  to  achieve  . 
desired  investment  objectives  through 
the  purchase  of  a  publicly-traded  debt 
product  linked  to  the  Select  Ten  Index. 
These  objectives  include  participating 
in  or  gaining  exposure  to  the  Index 
while  limiting  somewhat  downside  risk. 
However,  the  Commission  notes  that  the 
Notes  are  index-linked  debt  securities 
whose  value  in  whole  or  in  part  will  be 
based  upon  the  performance  of  the 
Select  Ten  Index.  In  addition,  the  Notes 
are  non-principal  protected:  they  do  not 
have  a  minimum  prineipal  amount  that 
Will  be  repaid,  and  payments  on  the 
Notes  at  maturity  may  be  less  than  their 
original  issue  price.  For  the  reasons 
discussed  below,  the  Commission  has 
concluded  that  the  Nasdaq  listing 
standards  applicable  to  the  Notes  are 
consistent  with  the  Act. 

The  Notes  are  non-convertible  and 
will  conform  initially  to  the  Nasdaq 
listing  criteria  for  other  securities  under 
Rule  4420(f),  and  continued  listing 
criterion  for  other  securities  pursuant  to 
Rule  4450(c).  The  specific  maturity  date 
will  not  be  established  until  the  time  of 
the  offering,  but  will  be  not  less  than 
one,  nor  more  than  ten  years  from  the 
date  of  issue.  The  Notes  will  entitle  the 
owner  at  maturity  to  receive  an  amount 
based  upon  the  percentage  change 


between  the  Starting  Index  Value  (the 
value  of  the  Index  on  the  date  the  issuer 
prices  the  Notes  for  the  initial  sale  to  the 
public)  and  the  Ending  Index  Value  (the 
value  of  the  Index  over  a  period  shortly 
prior  to  the  expiration  of  the  Notes).  The 
Ending  Index  Value  will  be  used  in 
calculating  the  amount  investors  will 
receive-upon  maturity.  The  Notes  will 
not  have  a  minimum  principal  amount 
that  will  be  repaid  and,  accordingly, 
payments  on  the  Notes  prior  to,  or  at 
maturity,  may  be  less  than  the  original 
issue  price  of  the  Notes.  During  the 
designated  month  each  year,  investors    . 
will  have  the  right  to  require  the  issuer 
to  repurchase  the  Notes  at  a  redemption 
amount  based  on  the  value  of  the  Index 
at  such  repurchase  date.  The  Notes  are 
cash-settled  in  U.S.  dollars  and  may  not 
be  called  by  the  issuer. 

The  Notes  are  non-leveraged,  non- 
principal  protected  instruments.  The 
Notes  are'debt  instruments  whose  price 
will  be  derived  and  based  upon  the 
value  of  the  Select  Ten  Index.  The  Notes 
do  not  have  a  minimum  principal 
amount  that  will  be  repaid  at  maturity 
and  the  paymentson  the  Notes  prior  to 
or  at  maturity  may  be  less  than  the 
original  issue  price  of  the  Notes. ^^  Thus, 
if  the  Select  Ten  Index  has  declined  at 
maturity,  the  holder  of  the  Note  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Note.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  (^  traditional 
common  stock.  Because  the  final  rate  of 
return  of  the  Notes  is  derivatively 
priced,  based  on  the  performance  of  the 
Underlying  Index,  and  because  the 
Notes  are  instruments  that  do  not 
guarantee  a  return  of  principal,  there  are 
several  issues  regarding  the  trading  of 
this  type  of  product. 

The  Commission  notes  that  Nasdaq's 
rules  and  procedures  that  address  the 
special  concerns  attendant  to  the  trading 
of  hybrid  securities  will  be  applicable  to 
die  Notes.  In  particular,  by  imposing  the 
hybrid  listing  standards,  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  the  Exchange  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  Moreover, 
the  Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  the  Notes.  The  circular 
should  include,  among  other  things,  a 


"15  U.S.C.  780-3. 
"15  U.S.C.  78o-3(bl(6|. 


'9  15  U.S.C.  780-3. 

'"IS  U.S.C  78o-3(b)(6).  In  approving  this  rule, 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f]. 

■"id. 


^2 The  Commission  recognizes  that  during  a 
designated  month  each  year  investors  will  have  the 
right  to  require  the  issuer  to  repurchase  the  Notes 
at  a  redemption  amount  based  on  the  value  of  the 
Select  Ten  Index  at  such  repurchase  date. 
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discussion  of  the  risks  that  may  be 
associated  with  the  Notes  in  addition  to 
details  on  the  composition  of  the  Index 
and  how  the  rates  of  return  will  be 
computed.  In  particular,  Nasdaq  will 
advise  members  recommending  a 
transaction  in  the  Notes  to:  (1) 
Determine  that  such  transaction  is 
suitable  for  the  customer;  and  (2)  have 
a  reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the 
financial  risks  of,  such  a  transaction. 
Based  on  these  factors,  the  Commission 
finds  that  the  proposal  to  trade  the 
Notes  is  consistent  with  section  15(b)(6) 
of  the  Act. 23  The  Commission  also  notes 
that  Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

The  Commission  notes  that  the  Notes 
are  dependent  upon  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  by  Nasdaq's  listing  standards 
in  Rule  4420(f),  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 
securities  such  as  the  Notes.  In  addition, 
Nasdaq's  "other  securities"  listing 
standards  further  require  that  the  Notes 
have  at  least  $4  million  in  market 
value. 2''  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  the 
Underlying  Index,  will  be  publicly 
available.25 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  by  broker- 
dealers, 2**  the  Commission  believes  that 
this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Merrill  Lynch. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  Notes  should 


"  15  U.S.C.  78o-3(b)(6). 

"  See  NASD  Rule  4420(0(1) 

2*  The  companies  that  comprise  the  Select  Ten 
Index  are  reporting  companies  under  the  Act,  and 
the  Notes  will  be  registered  under  section  12  of  the 
Act. 

^''See.  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001),  66  FR  52469  (October  15, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  of 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001- 
73);  44483  dune  27.  2001),  66  FR  35677  (July  6, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  l)ased  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-Amex-2001-40):  and  37744 
(September  27,  1996),  61  FR  52480  (October  7, 
1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industry  securities) 
(File  No.  SR-Amex-96-27). 


not  unduly  impact  the  market  for  the 
component  securities  of  the  Underlying 
Index  or  raise  manipulative  concerns. 
The  Commission  notes  that  Amex 
maintains  the  Select  Ten  Index  and 
states  that  it  has  sole  discretion  in 
determining,  calculating,  and 
maintaining  the  Index.  The  Commission 
notes  that  Nasdaq  is  relying  on  Amex  to 
calculate  continuously  and  disseminate 
the  Index  value  every  fifteen  seconds 
over  the  Consolidated  Tape 
Association's  Network  B.  The 
Commission  considers  the 
dissemination  of  this  Index  value 
important  to  this  product's  approval  and 
expects  Nasdaq  to  be  ultimately 
responsible  for  such  dissemination.^^ 
The  Commission  also  notes  that  Amex 
could  discontinue  publication  of  the 
Select  Ten  Index  and  Amex  or  another 
entity  could  publish  a  successor  or 
substitute  index  that  the  calculation 
agent.2^  in  its  sole  discretion,  could 
deem  a  comparable  successor  index. 
Also,  Amex  could  discontinue 
publication  of  the  Select  Ten  Index  and 
the  calculation  agent  could  not  select  a 
successor  index.  In  such  a  case,  the 
calculation  agent  will  compute  a 
substitute  value  for  the  Select  Ten  Index 
in  accordance  with  the  procedures  last 
used  to  calculate  the  Select  Ten  Index 
before  any  discontinuance.  If  Amex 
discontinues  publication  of  the  Select 
Ten  Index  before  the  period  during 
which  the  Redemption  Amount  is  to  be 
determined  and  the  calculation  agent 
determines  that  no  successor  index  is 
available  at  that  time,  then  on  each 
business  day  until  the  earlier  to  occur  of 
(1)  the  determination  of  the  Ending 
Value  or  (2)  a  determination  by  the 
calculation  agent  that  a  successor  index 
is  available,  the  calculation  agent  will 
determine  the  value  that  would  be  used 
in  computing  the  Redemption  Amoimt 
as  if  that  day  were  a  calculation  day. 
The  Commission  notes  that  these  risks 
should  be  disclosed  in  the  circular  that 
Nasdaq  provides  to  its  members. 

The  Conunission  also  notes  that,  at 
the  outset,  securities  in  the  Select  Ten 
Index  will  represent  approximately  an 
equal  percentage  of  the  starting  value  of 
the  Index,  but  the  Index  will  only  be 


"  Nasdaq  represents  that,  in  the  event  that  Amex 
discontinues  the  publication  of  the  Select  Ten 
Index,  Nasdaq  will  facilitate  the  calculation  and 
dissemination  every  15  seconds  of  a  value  of  a 
successor  index  either  through  the  facilities  of 
Nasdaq  or  those  of  an  outside  provider  that  is  an 
independent  calculation  agent  {e.g.,  not  Merrill 
Lynch),  unless  otherwise  approved  by  the 
Commission.  See  Amendment  No.  1,  supra  a.  3. 

'■The  Commission  notes  that  in  approving  this 
product  any  such  calculation  agent  that  calculates 
and  disseminates  the  value  of  a  comparable 
successor  index  should  be  independent  of  the 
issuer  of  the  Notes. 


rebalanced  on  an  annual  basis.  The 
Commission  notes  that  the  Select  Ten 
Index  is  composed  of  stocks  with 
significant  market  capitalization  and 
average  daily  trading  volume.  The 
portfolio  of  secimties  underlying  the 
Index  will  be  rebalanced  annually  so  as 
to  include  the  ten  highest  dividend 
yielding  stocks  in  the  DJIA. 

In  addition,  Nasdaq's  equity  margin     "* 
rules  and  debt  trading  rules  will  apply 
to  the  Notes.  The  Commission  believes 
that  the  application  of  these  rules 
should  strengthen  the  integrity  of  the 
Notes.  The  Commission  also  believes 
that  Nasdaq  has  appropriate 
surveillance  procedures  in  place  to 
detect  and  deter  potential  manipulation 
for  similar  index-linked  products.  By 
applying  these  procedures  to  the  Notes, 
the  Commission  believes  that  the 
potential  for  manfpulation  of  the  Notes 
is  minimal,  thereby  protecting  investors 
and  the  public  interest.  The 
Commission  further  notes  that  the 
underlying  measure  on  which  the  Select 
Ten  Index  is  based  (the  DJIA),  is  broad- 
based  and  independent  of  both  Nasdaq 
and  the  Issuer,  factors  that  the 
Commission  believes  should  act  to 
minimize  the  possibility  of 
manipulation. 

Nasdaq  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  Nasdaq  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
instriunents  currently  traded  on  Nasdaq. 
In  determining  to  grant  the  accelerated 
approval  for  good  cause,  the 
Commission  notes  that  it  has  previously 
approved  the  listing  of  securities  and 
options  on  seciuities  the  performance  of 
which  has  been  linked  to  or  based  on  an 
index  of  the  top  dividend  yielding 
stocks  of  the  DJIA.  Additionally,  the 
Notes  will  be  listed  pursuant  to  existing 
hybrid  security  listing  standards  as 
described  above.  Based  on  the  above, 
the  Commission  finds  good  cause  to 
accelerate  approval  of  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

It  is  therefore  Ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended  (SR- 
NASD-2003-20)  is  hereby  approved  on 
an  accelerated  basis.' 


"15U.S.6.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03^*577  Filed  2-26-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47388;  File  No.  SR-PCX- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to 
Determination  of  Top  120  and  250 
Issues 

February  21.2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  January 
27,  2003,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Exchange 
filed  the  proposed  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act  '  and 
Rule  19b-4(f)(6)  thereunder,^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  proposes  to  amend  PCX  Rule 
6.37(b)(5).  PCX  Rule  6.87(b),  the  PCX 
Schedule  of  fees,  and  RBO  02-08  in 
order  to  change  the  calculation  period 
for  determining  the  top  120  and  top  250 
issues.  The  text  of  the  proposed  rule 
change  is  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  and  at  the  principal 
office  of  the  PCX. 


5o  17  CFR  20O.30-3(a)(12). 

<  15  U.S.C  78s(b)(l). 

2  2  17CFR240.19b-4. 

'15U.S.C.  78s(b)(3)(A). 

♦  17  CFR  240.19b-4(f)(6).  The  PCX  requests  that 
the  Commission  waive  Ihe  30-day  operative  delay. 
The  PCX  provided  Ihe  Commission  with  notice  of 
its  intention  to  file  this  proposal  on  lanuary  9.  2003. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  evaluating  the  type  and  quality  of 
issues  traded  on  the  Exchange,  the 
Exchange  ranks  issues  based  upon  the 
total  national  volume.  A  common 
benchmark  that  the  Exchange  uses  is 
called  "top  120"  and  "top  250," 
indicating  that  equity  option  issues 
falling  within  these  groups  would 
qualify  as  being  among  the  top  120  or 
top  250,  respectively,  of  the  most 
actively-traded  equity  option  issues. 
Because  the  Exchange  relies  on  the  top 
120  and  top  250  rankings  with  respect 
to  many  of  its  processes,  it  believes  it 
needs  to  define  them  in  such  a  way  as 
to  provide  greater  accuracy  and  meaning 
to  the  point  of  reference.  Currently,  the 
Exchange  defines  "top  120"  as: 
for  each  current  month,  the  Exchange's 
determination  of  whether  an  equity 
option  ranks  in  the  top  120  most  active 
issues  will  be  based  on  volume  statistics 
for  the  one  month  of  trading  activity 
that  occurred  two  months  prior  to  the 
current  month. 

The  Exchange  determines  the  top  250 
rankings  in  the  same  manner. 
.Accordingly,  the  current  approach 
would  use  September's  national  equity 
option  volumes  to  determine 
November's  rankings. 

The  Exchange  represents  that  it  has 
observed  that  volumes  fluctuate  from 
month  to  month  and  as  a  result,  an  issue 
may  fall  out  of,  or  into,  the  top  120  or 
top  250  ranking  somewhat  sporadically. 
Moreover,  the  Exchange  believes  that 
evaluating  the  option  volumes  over  a 
one-month  period  does  not  provide 
great  accuracy  in  determining  the  long- 
term  performance  of  an  issue  and  its 
rank.  Accordingly,  the  Exchange 
proposes  to  adopt  a  trailing  three-month 
average,  starting  with  the  most  currently 
completed  calendar  month,  in  order  to 
determine  the  rankings  of  issues.  For 


example,  under  the  proposed  rule 
change,  the  Exchange  would  determine 
its  November  ranking  in  October  and 
base  the  ranking  on  the  national 
volumes  of  the  September,  August  and 
July  trade  months.  Consistently,  it 
would  determine  its  December  ranking 
in  November  and  base  it  on  the  October, 
September  and  August  national 
volumes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,'5  in  general,  and  furthers  the 
objective  of  section  6(b)(5).^  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  represents  that  it  submitted 
a  draft  of  this  filing,  including  the 
proposed  new  rule  text,  to  the 
Commission  on  January  9,  2003  in 
fulfillment  of  the  five-day  draft  notice 
period  of  Rule  19b-4(f)(6).^  The  PCX 
has  further  designated  that  the  proposed 
rule  change:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designated  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Therefore,  the  proposed  rule 
change  has  become  effective 
immediately  upon  filing  with  the 
Commission  pursuant  to  section 


5  15  U.S.C.  78f(b). 

« 15  U.S.C.  78f(b)(5). 

'  17  CFR  24O.19b-«(0(6). 
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19(b)(3)(A)  of  the  Acts  and  Rule  19b- 
4(f)(6)  thereunder.^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f){6)  i"  does  not  become 
operative  until  30  days  after  the  date  of 
filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
PCX  has  requested  that  the  Commission 
accelerate  the  implementation  of  this 
proposed  rule  change  so  that  it  may  take 
effect  before  the  30-day  period  specified 
in  Rule  19b-4(f){6)(iii).ii  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  30-day  period  and  to 
designate  that  the  proposed  rule  change 
has  become  operative  as  of  January  27, 
2003,  the  date  the  PCX  filed  the 
proposal  with  the  Commission. '^ 

At  any  time  within  60  days  after  the 
filing  of  the  proposed  rule  change,  the 
Conmiission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public" 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  vyo'itten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the     ^ 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 


SR-PCX-2003-01  and  should  be 
submitted  by  March  20,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.". 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03^617  Filed  2-26-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Pacific 
Exchange,  Inc.  Relating  to  a  Stay  of  a 
Committee  Action 

February  19,  2003. 

I.  Introduction 

On  April  9,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Conunission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,2  a 
proposed  rule  change  to  adopt  an 
interim  stay  provision  in  connection 
with  its  rules  regarding  review  of 
committee  actions.  On  December  31, 
2002,  PCX  filed  Amendment  No.  1  to 
the  proposed  rule  change.'  The 
proposed  rule  change  and  Amendment 
No.  1  were  published  for  comment  in 
the  Federal  Register  on  January  15, 
2003.''  No  comment  letters  were 
received  on  the  proposal,  as  amended. 
This  order  approves  the  proposed  rule 
change  and  Amendment  No.  1. 

II.  Description  of  the  Proposal 

The  Exchange's  Board  of  Governors 
delegates  certain  powers  and  duties  to 
committees  that  administer  the 
provisions  of  the  Constitution  and  the 
Rules  of  the  Exchange.  ^  The  rules  of  the 
Exchange  provide  that  persons 
aggrieved  by  conunittee  decisions  (other 
than  disciplinary  matters)  may  seek 
review  of  the  decisions  subject  to  the 
procedural  prerequisite  of  PCX  Rule 
11.7  (Hearing  and  Review  of  Committee 
Action).  PCX  represents  that,  while  the 
rule  does  not  expressly  provide  a  right 
to  interim  relief  from  committee 


■15  U.S.C.  78s(b)(3)(A). 

917  CFR  240.1915-4(0(6).        __. 

'°Id. 

"  17  CFR  240.19t)-*(fl(6)(iii). 

'2  The  Commission  notes  that  it  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation  for  the  sole 
purpose  of  accelerating  the  operative  date  of  the 
proposed  rule  change.  IS  U.S.C  78c(0. 


'3  17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)('l). 

2  17CFR240.19b-4. 

3  Amendment  ^4o.  1  replaced  the  PCX's  original 
19b-4  Fding  in  its  entirety. 

*  Securities  Exchange  Act  Release  No.  47143 
(January  8,  2003).  68  FR  2096. 
sSeePCX  Rule  11.4. 


decisions,  applicants  seeking  such  relief 
routinely  request  that  the  Exchange  stay 
further  action  pending  review.  In  the 
absence  of  an  express  policy  or 
procedures  relating  to  interim  relief,  the 
Exchange  has  evaluated  the  merits  of 
stay  applications  on  a  case-by-case  basis 
relying  upon  the  guidelines  that  are 
used  by  the  Commission  in  reviewing 
stay  applications  of  self-regulatory 
organization  actions.*"  As  a  consequence 
of  the  Exchange's  ad  hoc  review,  the 
Exchange  believes  that  applicants  are 
either  not  aware  that  they  have  a  right 
to  interim  relief  or  they  are  not  familiar 
with  the  criteria  that  they  must  satisfy 
to  obtain  a  stay. 

The  Exchange  proposed  to  set  forth 
the  criteria  and-procedures  necessary  to 
request  a  stay  of  conunittee  action.  The 
proposed  new  Exchange  rule  will  set 
forth  four  factors  that  the  Exchange  will 
consider  when  evaluating  the  merits  of 
a  stay  application:  (1)  Whether  there  is 
a  likelihood  that  the  applicant  will 
prevail  on  the  merits  of  the  appeal;  (2) 
that  without  a  stay,  the  applicant  is 
likely  to  suffer  irreparable  injury;  (3) 
that  it  is  likely  there  wrill  not  be 
substantial  harm  to  other  parties  if  the 
stay  is  granted;  and  (4)  that  the  issuance 
of  a  stay  is  likely  to  serve  the  interests 
of  the  Exchange  or  an  identified  public 
interest.'  The  Exchange  represents  that 
the  applicant  must  prove  each  of  these 
factors  based  solely  on  the  evidence  and 
information  presented  in  the  application 
for  a  stay. 

The  proposed  new  Exchange  rule  will 
also  clarifj'  the  procedures  that  an 
applicant  must  satisfy  in  seeking  a  stay. 
The  proposed  rule  specifies  that  an 
applicant  must  pay  a  $500  fee  in  order 
to  request  a  stay.  The  fee  will  be  used 
to  cover  a  portion  of  Exchange  expenses 
including  the  allocation  of  staff  time  in 
processing  a  request  for  a  stay.  The 
proposal  also  provides  that  applicants 
must  request  a  stay  by  the  earlier  of  ten 
business  days  after  a  committee  renders 
its  decision  or  forty-eight  hours  before 
the  committee  implements  action.  From 
time  to  time,  the  Exchange  represents 
that  it  may  be  required  to  implement  a 
particular  conunittee  decision 
immediately  without  leaving  sufficient 
time  for  an  aggrieved  party  to  request  a 
stay  of  action.  According  to  the 
Exchange,  this  situation  occurs,  for 
example,  when  the  Exchange  miist 
identify  a  particular  Lead  Market  Maker 
to  trade  a  new  option  on  the  following 


«  See  17  CFR  201.401(d):  see  also  Order 
Preliminarily  Considering  Whether  to  Issue  Stay 
Sua  Sponte  and  Establishing  Guidelines  for  Seeking 
Stay  Applications,  Securities  Exchange  Act  Release 
No.  33870  (April  7,  1994)  ("Commission  Order").      _ 

'  The  Exchange  represents  that  it  relies  on  the 
Commission's  guidelines  in  proposing  these  factors. 
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business  day,  or  when  the  Options  Floor , 
Trading  Committee  makes  ad  hoc 
trading  decisions  on  the  trading  floor 
regarding  Auto-Ex  decisions  pursuant  to 
PCX  Rule  6.87.  In  those  unique 
situations,  the  Exchange  notes  that  the 
aggrieved  party  will  not  have  an 
opportunity  lo  stay  the  action,  but  will 
be  able  to  appeal  the  committee 
decision  pursuant  to  PCX  Rule  11.7.  The 
Exchange  also  represents  that  it  will  not 
be  required  to  consider  a  request  for  a 
stay  made  within  the  forty-eight  hours 
before  a  committee  implements  action. 

The  proposed  new  Exchange  rule  will 
also  provide  that  the  Exchange's  Board 
Appeals  Committee  may  render  a 
decision  summarily  based  solely  on  the 
documents  submitted  in  support  of,  and 
opposition  to,  the  request  for  stay.  In  the 
event  that  the  Board  Appeals  Committee 
denies  the  request  for  a  stay,  the  Board 
Appeals  Committee  will  state  the 
reasons  for  its  denial  and  state  facts  that 
support  its  decision."  The  Exchange 
believes  that  these  procedures  will 
guide  applicants  through  the  stay 
process  and  will  provide  the  Exchange's 
Board  Appeals  Committee  with  a 
uniform  standard  by  which  to  judge  the 
merits  of  an  application  for  interim 
relief.  The  proposed  new  Exchange  rule 
will  not  apply  to  disciplinary  matters 
and  will  not  affect  an  aggrieved  person's 
underlying  right  to  appeal  a  committee 
decision. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular,  • 
with  the  requiremeiits  of  Section  6(b). " 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change,  as 
amended,  is  consi.stent  with  Section 
6(b)(5)'"  of  the  Act  in  that  it  is  designed 
to  facilitate  transactions  in  securities;  to 
prevent  fraudulent  and  manipulative 
acts  and  practices:  to  promote  just  and 
equitable  principles  of  trade:  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 


"The  ExchanRR  r«prosents  that  the  Board  Appeals 
Committee  will  nritlfy  the  applicant  of  its  denial  of 
a  request  for  a  slay,  as  well  as  the  reasons  for  its 
denial.  Telephone  conversation  between  Mai  S. 
Shiver.  Senior  Altornev.  Regulatory  Policy.  KIX. 
and  Sapna  C.  Patel.  Attorney.  Division  of  Market 
Regulation  ("Division").  Commission,  on  lanuary  8. 
2003. 

'15  I'.S.C.  78flb).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

•"ISU.S.C.  78f(bM5). 


settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities:  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Commission  finds  that 
approval  of  the  proposed  rule  change,  as 
amended,  is  consistent  with  Section 
6(b)(4)  of  the  Act "  because  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members,  issuers  and  other  persons. 

The  Exchange  proposes  to  amend 
Exchange  Rule  11.7  to  explicitly  codify 
criteria  and  procedures  necessary  to 
request  a  stay  of  committee  action  so 
that  applicants  are  aware  that  they  have 
a  right  to  interim  relief  from  committee 
decisions  and  to  provide  applicants 
with  clear  guidelines  on  how  to  request 
a  stay.  The  Commission  believes  that 
the  criteria  proposed  by  the  Exchange 
for  evaluating  the  merits  of  a  stay 
application,  as  described  above,  are 
similar  to  criteria  that  the  Commission 
uses  to  access  requests  for  stays  in 
connection  with  petitions  seeking 
review  of  a  Commission  order. '  ^ 

The  Exchange  proposes  that 
applicants  must  request  a  stay  by  the 
earlier  of  ten  business  days  after  a 
committee  renders  its  decision  or  forty- 
eight  hours  before  the  committee 
implements  action.  The  Commission 
notes  that  the  Exchange  has  represented 
that,  at  the  time  of  the  committee's 
decision,  the  applicant  will  be  notified 
of  the  date  when  the  committee  will 
implement  its  action  and  will  therefore 
be  able  to  assess  when  he  or  she  would 
need  to  file  an  application  to  request  a 
stay.' *  In  addition,  the  Exchange 
represents  that  it  will  not  be  required  to 
consider  a  request  for  a  stay  made 
within  the  forty-eight  hours  before  a 
committee  implements  action.  The 
Commission  recognizes  that,  under 
certain  circumstances,  such  as  whisn  the 
Exchange's  Options  Floor  Trading 
Committee  need  to  make  ad  hoc  trading 
decisions  on  the  trading  floor  regarding 
the  Exchange's  Auto-Ex  system,  it 
would  be  necessary  for  the  committee  to 
take  immediate  action  following  a 
committee  decision.  In  such  cases,  a 
request  for  interim  relief  from  the 
committee's  decision  would  be 


"15U.S.C.  78nb)(4). 

"  See  Section  25(c)(2)  of  the  Act.  15  U.S.C. 
78y(c)(2).  and  the  Cxjmmission's  Rules  of  Practice 
Rule  401.  17  CFR  201.401(d):  see  also  Commission 
Order,  supra  note  H. 

"Telephone  conversation  between  Mai  S.  Shiver, 
Senior  Attorney.  Regulatory  Policy.  PCX,  and  Sapna 
C.  Patel.  Attorney.  Division.  Ck>mmission.  on 
February  19.  2003. 


impractical.  The  Exchange  has 
represented,  however,  that  the  applicant 
would  have  a  right  to  appeal  the 
decision  pursuant  to  Exchange  Rule 
11.7. 

The  Exchange's  proposal  further 
permits  its  Board  Appeals  Committee  to 
render  its  decision  summarily  based 
solely  on  the  documents  submitted  in 
support  of,  and  opposition  to,  the 
request  for  stay,  and  not  on  the 
underlying  complaint.  The  Commission 
notes  that  the  Exchange  has  represented 
that  its  Board  Appeals  Committee  will 
notify  the  applicant  if  his  or  her  request 
for  a  stay  is  denied  and  will  provide  the 
applicant  with  the  grounds  for  such 
denial. 

Consequently,  the  Commission 
believes  that  the  Exchange's  proposed 
criteria  to  request  a  stay  of  a  committee 
action  are  clear  and  that  they  provide 
objective  and  uniform  guidelines  for 
applicants.  The  Commission  finds  that 
proposed  guidelines  for  requesting  a 
stay  are  consistent  with  the  Act. 

In  addition,  the  Commission  believes 
that  requiring  all  applicants  to  pay  a 
S500  fee  to  request  a  stay  of  committee 
action  is  appropriate  because  it  covers 
the  expense  for  the  Exchange  to  process 
the  applicant's  application,  and  because 
it  applies  to  all  applicants  uniformly 
regardless  of  whether  the  request  for  a 
stay  is  accepted  or  denied. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  sections  6(b)(5)  '"•  and 
6(b)(4). '^ 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"*  that  the 
proposed  rule  change  (SR-PCX-2002- 
20)  and  Amendment  No.  1  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-4618  Filed  2-26-03;  8:45  ami 

BILUNG  CODE  8010-01-P 


'M5  U.S.C.  78f(b)(5). 
>5  15  U.S.C.  78flb)(4). 
"^15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47389;  File  No.  SR-PHLX- 
2002-34] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Adopt  a  Seat  Transaction  Policy 
and  Add  Supplementary  Material  to 
PHLX  Rule  708 

February  21,  2003. 

On  June  21.  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  a  Seat  Transaction  Policy  for 
Governors,  Committee  Members  and 
Associated  Members  Organizations 
("Seat  Transaction  Policy"  or  the 
"Policy")  and  in  addition,  the  Exchange 
proposes  to  amend  Phlx  Rule  708:  Acts 
Detrimental  to  the  Interest  and  Welfare 
of  the  Exchange.  On  December  16,  2002, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.  ^  On 
December  27,  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.* 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  10,  2003.^  The 
Commission  received  no  comments  on 
the  proposed  rule  change. 

The  Commission  has  carefully 
reviewed  the  Phbc's  proposed  rule 
change  and  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,''  and  with  the 
provisions  of  Section  6(b)  of  the  Act.''  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  Sections 
6(b)(5), 8  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


'  15  U.S.C.  78s(b)(1). 

2  17CFR240.19b-4. 

'  See  letter  from  John  Dayton.  Assistant  Secretary 
and  Counsel,  Phlx,  to  Florence  Harmon,  Senior 
Special  Counsel,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  13. 
2002  ("Amendment  No.  1"). 

*  See  letter  from  John  Dayton,  Assistant  Secretary 
and  Counsel,  Phlx.  to  Florence  Harmon,  Senior 
Special  Counsel,  Division,  Commission,  dated 
December  27,  2002  ("Amendment  No.  2"). 

5  See  Securities  Exchange  Act  Release  No.  47118 
(January  2,  2003),  68  FR  1500  (January  10,  2003). 

^In  approving  this  rule  proposal,  the  Commission 
notes  that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation,  15  U.S.C.  78c(fJ. 

'  15  U.S.C.  78f(b). 

•15  U.S.C.  78f(b)(5). 


practices  and  with  Section  6(b)(6),^  in 
that  it  is  designed  to  appropriately 
discipline  members  for  violation  of  the 
rules  of  the  Exchange. 

The  Commission  notes  that  the 
Exchange  adopted  the  Policy  to 
establish  procediues  to  govern  the 
purchase  or  sale  of  a  Phlx  membership, 
foreign  currency  option  ("FCO") 
participation,  or  Philadelphia  Board  of 
Trade  ("PBOT)  membership,  (each  an 
"Exchange  Seat"  or  a  Seat")  by  a 
Governance  Member  or  MMiiber 
Organization  ("Covered  Person").'"  The 
Policy  generally  restricts  a  Covered 
Person  who  is  in  possession  of  Material 
Confidential  Information  ' '  of  the 
Exchange  to  engage  in  purchases  or 
sales  of  Exchange  Seats,  except  in 
accordance  with  the  procedures  set 
forth  in  the  Policy. '^  At  the  time  the 
Policy  was  adopted,  the  Phlx  recognized 
that  Covered  Persons  may  be  subject  to 
conflicting  duties  whenever  they  engage 
in  a  transactions  to  purchase  or  sell  an 
Exchange  Seat.  The  Phbc  was  concerned 
that,  as  a  result  of  a  Covered  Person's 
position  on  the  Board  or  on  an  Exchange 
Committee,  that  Person  may  learn 
Material  Confidential  Information 
regarding  the  Exchange  that  may  affect 
the  value  of  all  Exchange  Seats,  or  the 
value  of  particular  Exchange  Seats.  The 
Commission  believes  that  adopting  the 
Exchange's  Policy  will  enable  the 
Exchange  to  resolve  the  tension  between 
a  Covered  Person's  legitimate  business 
needs  to  purchase  or  sell  Exchange 
Seats  from  time  to  time  and  the 
Exchange's  legitimate  business  interest 
in  preventing  disclosure  of  Material 
Confidential  Information  to  anyone 
involved  in  a  Seat  Transaction. 

In  addition,  the  Phlx  has  adopted  an 
amendment  to  Phlx  Rule  708.  Acts 
Detrimental  to  the  Interest  and  Welfare 
of  the  Exchange,  which  provides  notice 
and  makes  clear  to  Covered  Persons  that 
any  violation  of  the  Policy  constitutes 
an  act  detrimental  to  the  Exchange,  and 
therefore  is  a  violation  of  Phlx  Rule  708. 

The  Commission  believes  that 
adopting  the  proposed  amendments 
would  accommodate  both  of  these 


9  15  U.S.C.  78f(b)(6). 

'"A  Covered  Person  includes:  Exchange 
Governors.  Committee  Members  and  Member  Firms 
for  which  such  (Jovemor  is  an  officer  or  director, 
who  own  or  lease  an  Exchange  Seat  to  conduct 
business  on  the  Exchange. 

"Material  Confidential  Information  is 
confidential  and  proprietary  lo  the  Exchange  and 
may  not,  under  the  Governance  Members  Code  of 
Conduct,  Exchange  policy,  and  applicable  law,  be 
disclosed  or  used  for  person  gain  when  purchasing 
or  selling  a  seat. 

'2  Neither  the  Policy  nor  the  proposed 
amendment  to  Phlx  Rule  708  would  apply  to 
Exchange  members  other  than  Governors, 
Committee  Members  and  their  associated  Member 
Organizations. 


interests  by  allowing  a  Special 
Committee  to  review  the  facts 
surrounding  a  seat  transaction  and,  if 
necessary,  to  impose  conditions  on  the 
seat  transaction  in  order  to  prevent  or 
limit  disclosure  of  Material  Confidential 
Information  of  the  Exchange  to  third 
parties. 

The  Commission  believes  that  the 
Policy  as  specified  in  the  Governance 
Members  Code  of  Conduct,  and  Phlx 
Rule  708,  as  amended,  should 
discourage  fraudulent  and  manipulative 
acts  and  practices  in  connection  with 
the  purchase  and  sale  of  Exchange  Seats 
by  Covered  Persons,  who  owe  a 
fiduciary  duty  to  the  Exchange  and  its 
Members. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act '» that  the 
proposed  rule  change  (SR-Phlx-2002- 
34),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 
Margaret  McFarland. 
Deputy  Secretary. 

[FR  Doc.  03-4616  Filed  2-26-03:  8:45  am] 
BIUJIMj  code  8010-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4266] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.-on  Wednesday, 
March  12,  2003  in  Room  6103  of  the 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001.  The  primary  purpose  of 
the  meeting  is  to  prepare  for  the  Eighth 
Session  of  International  Maritime 
Organization  (IMO)  the  Sub-Committee 
on  Bulk  Liquids  and  Gases  to  be  held  at 
the  IMO  Headquarters  in  London, 
England  from  March  24,  2003  to  March 
28,  2003. 

The  primary  matters  to  be  considered 
include: 
— Matters  related  to  the  probabilistic 

methodology  for  oil  outflow  analysis 
— Review  of  Annex  I  of  International 

Convention  for  the  Prevention  of 

Pollution  From  Ships  (MARPOL  73/ 

78) 
—Review  of  Annex  II  of  MARPOL  73/ 

78 
— Evaluation  of  safety  and  pollution 

hazards  of  chemicals  and  preparation 

of  consequential  amendments 
— Amendments  to  requirements  on 

electrical  installations  in  the 


'M5  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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International  Bulk  Chemical  (IBC)  and 
the  International  Gas  Carrier  [\GC) 
Codes 

— Application  of  MARPOL  requirements 
to  Floating  Production,  Storage  and 
Offloading/Floating  Storage  Units 
(FPSOs  and  FSUs) 

— Requirements  for  personnel 
protection  involved  in  the 
transportation  of  cargoes  containing 
toxic  substances  in  all  types  of  tankers 

— Oil  tagging  systems 

—Revision  of  the  fire  protection 
requirements  of  the  IBC  and  ICC 
Codes 

— Ship  recycling-related  matters 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  For  further  information, 
please  contact  Commander  J.  M. 
Michalowski.  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  telephone 
(202)  267-1217. 

Dated:  February  20,  2003. 
Frederick  |.  Kenney. 

Executive  Secretary.  Shipping  Coordinating 
Committee.  Def^rtment  of  State. 
|FR  Doc.  03-461.3  Filed  2-26-03:  8:45  ami 

BILUNO  CODE  4710-07-F 


— Casualty  statistics  and  investigations; 
— Development  ^f  provisions  on  transfer 

of  class: 
—Review  of  resolution  A.746(18); 
— Illegal,  unregulated  and  unreported 

(lUU)  fishing  and  implementation  of 

resolution  A.925(22): 
— Development  of  guidelines  under  the 

2001  AFS  Convention; 
— Ship  recycling-related  matters; 
— Introduction  of  the  HSSC  into 

MARPOL  Annex  VI  on  prevention  of 

air  pollution. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to 
Commander  Linda  Fagan,  Commandant 
(G-MOC).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Room  1116,  Washington.  DC  20593- 
0001  or  by  calling  (202)  267-2978. 

Dated:  February  20,  2003. 
Frederick ).  Kenney. 

Executive  Secretary:  Shipping  Coordinating 

Committee.  Department  of  State. 

|FR  Dor.  03-4614  Filed  2-26-03;  8:45  ami 

BILLING  CODE  4710-01-4> 


DEPARTMENT  OF  STATE 

[Public  Notice  4265] 

Shipping  Coordinating  Committee 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  2  p.m.  on  Monday,  March  31, 
2003,  in  Room  2415  of  the  United  States 
Coast  Guard  Headquarters  Building. 
2100  2nd  Street  SW..  Washington,  DC, 
20593-0001.  The  primary  purpose  of 
the  meeting  is  to  prepare  for  the  11th 
Session  of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Flag  State  Implementation  to  be  held  at 
IMO  Headquarters  in  London,  England 
from  April  7th  to  11th. 

The  primary  matters  to  be  considered 
include: 
— Responsibilities  of  Governments  and 

measures  to  encourage  flag  State 

compliance; 
— Self-assessment  of  flag  State 

performance; 
— Comprehensive  analysis  of  difficulties 

encountered  in  the  implementation  of 

IMO  instruments; 
— Regional  cooperation  on  port  State 

control; 
— Reporting  procedures  on  port  State 

control  detentions  and  analysis  and 

evaluation  of  reports; 
— Mandatory  reports  under  MARPOL 

73/78; 


DEPARTMENT  OF  STATE 
[Public  Notice  4226] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10  a.m.  on  Wednesday,  April 
23,  2003  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  eighty-sixth  session  of  the 
International  Maritime  Organization's 
(IMO)  Legal  Committee  (LEG  86) 
scheduled  from  April  28  to  May  2,  2003. 

The  provisional  LEG  86  agenda  calls 
for  the  Legal  Committee  to  review 
proposed  amendments  to  the 
Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of 
Maritime  Navigation.  1988,  and  its 
Protocol  of  1988  relating  to  Fixed 
Platforms  Located  on  the  Continental 
Shelf  (SUA  Convention  and  Protocol). 
The  Committee  will  also  examine  the 
draft  Wreck  Removal  Convention  with 
the  objective  of  having  the  draft  ready 
for  a  Diplonlatic  Conference  in  the 
2004-5  biennium.  In  addition,  the  Legal 
Committee  will  monitor  the 
implementation  of  the  International 
Convention  on  Liability  and 
Compensation  for  Damage  in 
Connection  With  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea.  The  provisional  LEG  86  agenda  also 


indicates  that  documents  relating  to  the 
topic  of  places  of  refuge,  treatment  of 
persons  rescued  at  sea,  and  the  code  of 
practice  for  the  investigation  of  crimes 
of  piracy  and  armed  robbery  at  sea  may 
be  submitted  for  the  Legal  Committee's 
consideration.  Additionally,  the 
provisional  LEG  86  agenda  allots  time  to 
address  any  other  issues  that  may  arise 
on  the  Legal  Committee's  work  program. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  To 
facilitate  the  building  security  process,  • 
those  who  plan  to  attend  should  call  or 
send  an  e-mail  two  days  before  the 
meeting.  Upon  request,  participating  by 
phone  may  be  an  option.  For  further 
information  please  contact  Captain 
Joseph  F.  Ahern  or  Lieutenant  Vasilios 
Tasikas.  at  U.S.  Coast  Guard,  Office  of 
Maritime  and  International  Law  (G- 
LMI),  2100  Second  Street.  SW.. 
Washington.  DC  20593-0001;  e-mail 
vtasikas@coindi.  uscg.mil,  telephone 
(202)  267-1527;  fax  (202)  267-4496. 

Dated:  January  31,  2003. 
Frederick  |.  Kenney, 

Executive  Secretary.  Shipping  Coordinating 

Committee.  Department  of  State. 

|FR  Doc.  03^615  Filed  2-26-^3:  8:45  am] 

BILUNG  CODE  471 0-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Piedmont  Triad  International  Airport, 
Greensboro,  NC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice. 


summary:  Under  the  provisions  of  Title 
49.  U.S.C.  47153(c).  notice  is  being 
given  that  the  FAA  is  considering  a 
request  from  the  Piedmont  Triad  Airport 
Authority  to  waive  the  requirement  that 
a  169.20-acre  parcel  of  surplus  property, 
located  at  the  Piedmont  Triad 
International  Airport,  be  used  for 
aeronautical  purposes. 
DATES:  Comments  must  be  received  on 
or  before  March  31.  2003. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Atlanta  Airports  District  Office,  Attn: 
Tracie  D.  Kleine.  Program  Manager. 
1701  Columbia  Ave..  Suite  2-260. 
Atlanta.  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mickie  L. 
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Elmore.  Director  of  Development  of  the 
Piedmont  Triad  Airport  Authority  at  the 
following  address:  Post  Office  Box 
35445.  Greensboro,  NC  27425. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine.  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Ave.,  Suite  2-260,  Atlanta, 
GA  30337-2747.  (404)  305-7148.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  the  Piedmont 
Triad  Airport  Authority  to  release 
169.20  acres  of  surplus  property  at  the 
Piedmont  Triad  International  Airport. 
This  fee  simple  title  transfer  of  land  to 
the  North  Carolina  Department  of 
Transportation  (NCDOT)  is  for  the 
purpose  of  providing  Right-of-Way 
(ROW)  for  the  relocation  of  a  portion  of 
Bryan  Boulevard.  Bryan  Boulevard  will 
be  a  multi-lane,  limited  access  highway 
that  will  provide  improved  access  to 
and  from  the  airport  and  is  required  as 
part  of  the  overall  GSO  master  plan 
development.  The  proposed  use  of  this 
property  is  compatible  with  airport 
operations. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may. 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Piedmont  Triad 
Airport  Authority. 

Issued  in  Atlanta,  Georgia,  on  December 
26,  2002. 
Scott  L.  Seritt, 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 
[FR  Doc.  03-4646  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  4910-13-W  


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

High  Density  Traffic  Airports;  Notice  of 
Slot  Usage  Waiver 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  temporary  slot  usage 
waiver  at  high  density  traffic  airports. 

SUMMARY:  This  notice  announces  a  five- 
day  waiver  of  the  minimum  slot  usage 
requirement  at  New  York's  John  F. 
Kennedy  and  LaGuardia  Airports  and 
Washington's  Reagan  National  Airport 
for  the  period  February  15.  2003 
through  February  19.  2003.  due  to 
extended  airport  closures  and  the 
operational  recovery  from  a  major  snow 
storm  impacting  much  of  the 
northeastern  United  States. 


DATE:  February  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorelei  Peter.  Operations  and  Air  Traffic 
Law  Branch.  Regulations  Division. 
Office  of  the  Chief  Counsel,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone 
niunber  202-267-3073. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  15.  2003.  a  major  winter 
storm  including  snow  and  freezing  rain 
began  to  impact  operations  at  many 
airports  in  the  eastern  part  of  the  United 
States,  including  the  three  high  density 
traffic  airports.  This  storm  moved  up  the 
East  Coast  bringing  significant  snowfalls 
and  resulted  in  airport  closures  or 
reduced  airport  capacity  through 
Monday,  February  17,  2003.  On 
Tuesday,  February  18,  2003,  the  airport 
authorities  reopened  all  three  high 
density  airports  and  regular  operations 
were  resumed  and  on  Wednesday, 
February  19,  2003,  air  traffic  activity 
approached  normal  levels.  However,  on 
these  two  days,  some  airlines  were 
unable  to  operate  scheduled  flights 
since  aircraft  or  crews  were  not  in 
position  to  operate  the  flights  as 
scheduled. 

Statement  of  Policy 

The  regulations  governing  slots  and 
slot  allocation  provide  that  any  slot  not 
utilized  at  least  80  percent  of  the  time 
over  a  2-month  period  shall  be  recalled 
by  the  Federal  Aviation  Administration 
(FAA)  (14  CFR  93.277(a)).  Additionally, 
paragraph  (j)  of  that  section  provides 
that  the  Chief  Coimsel  may  waive  the 
slot  usage  requirement  in  the  event  of  a 
highly  unusual  and  unpredictable 
conditions  that  is  beyond  the  control  of 
the  slot  holder  and  exits  for  nine  days 
or  more  (14  CFR  93.227(j)).  These  two 
provisions  are  also  applicable  to  slot 
exemptions. 

The  FAA  has  determined  the 
conditions  described  above  warrant  a 
temporary  waiver  of  the  minimum  slot 
usage  requirement  for  the  period  of 
February  15.  2003.  through  February  19, 
2003.  even  though  the  conditions  did 
not  exceed  eight  days.  Therefore,  the 
FAA  will  treat  as  used  any  slot  that  was 
scheduled  to  operate  during  the  period 
of  the  waiver  regardless  of  whether  the 
flight  actually  was  operated.  In  the  bi- 
monthly slot  usage  reports  required  by 
14  CFR  93.227(i),  slot  holders/operators 
should  indicate  whether  a  flight  was 
scheduled  to  operate  in  an  allocated  slot 
and  whether  the  flight  actually 
operated.  Canceled  flights  should  not  be 
listed  as  operated  unless  they  did  in  fact 


operate.  Carrier  may  indicate  that  a 
flight  was  scheduled  to  operate  in  a 
paurticular  slot,  but  was  subsequently 
canceled  during  this  period,  by  using 
the  "Z"  code  that  is  normally  applied  to 
flights  canceled  due  to  airport  deicing 
programs. 

Alternatively,  carriers  may  list 
impacted  slots/flights  in  a  separate 
report.  The  FAA  will  then  apply  the 
usage  waiver  as  appropriate  to  slots 
meeting  the  conditions. 

Issued  on  February  20,  2003,  in 
Washington,  DC. 
James  W.  Whitlow. 
Deputy  Chief  Counsel 
|FR  Doc.  03-4644  Filed  2-26-03;  8:45.aml 
BILUNG  CODE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  EKDT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  January 
2003.  there  were  15  applications 
approved.  Additionally,  15  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  A<^iation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  pubUshed 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Joplin, 
Missouri. 

Application  Number:  02-01-C-OO- 
JLN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $869,663. 

Earliest  Charge  Effective  Date:  April  1. 
2003. 

Estimated  Charge  Expiration  Date: 
July  1,2008. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Purchase  new  aircraft  rescue  and 

firefighting  vehicle. 
Purchase  and  install  new  nmway  and 

taxiway  signage. 
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Site  preparation  of  runway  18/36 
extension  and  parallel  taxiway  (phase 

1). 
Site  preparation  of  runway  18/36 

extension  and  parallel  taxiway  (phase 

2). 
Pave,  mark,  and  light  runway  18 

extension. 
Partial  parallel  taxiway  and  connecting 

taxi  ways  to  runway  18. 
Install  deer  fence. 
Purchase  medium  intensity  approach 

lighting  system  with  runway 

alignment  indicator  lights. 
Purchase  handicap  lift. 
Install  runway  18  navigational  aids. 
Construct  taxiway  K. 
Construct  apron  extension. 
Construct  airport  access  roadway. 
Runway  13/31  safety  area 

improvements. 
Airport  signage/Iighting  enhancements. 
New  passenger  terminal  building: 

Environmental  assessment. 
New  passenger  terminal  building:  Phase 

1  (design). 

Decision  Date:  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  Sandridge,  Central  Region 
Airports  Division,  (816)  329-2641. 

Public  Agency:  Monroe  County  Board 
of  County  Commissioners,  Key  West. 
Florida. 

Application  Number:  02-06-C-OO- 
EYW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S4.50. 

Total  PFC  Revenue  Approvedin  This 
Decision:  $263,000. 

Earliest  Charge  Effective  Date:  June  1. 
2003. 

Estimated  Charge  Expiration  Date: 
January  1.  2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

Commuters  or  small  certificated  air 
carriers  filing  Department  of 
Transportation  Form  298-C  Tl  or  El. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
acbounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Key  West 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
PFC  application  and  administration. 
Master  utility  plan. 

Noise  insulation  program  construction. 
Noise  insulation  program  (phase  3) 

architecture  and  engineering. 
Security. 
Runway  safety  area/runway  9/27 

extension  feasibility  study. 
West  general  aviation  apron  lighting. 
Airfield  guidance  signs. 


Runway  9/27  drainage  design  and 

construction. 
Part  150  update. 

Decision  Date:  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Moore,  Orlando  Airports  District 
Office,  (407)  812-6331,  extension  20. 

Public  Agency:  Savannah  Airport 
Commission,  Savannah,  Georgia. 

Application  Number:  02-05-C-OO- 
SAV. 

Application  Type:  Impose  and  use  of 
PFC. 

PFC  Levey.  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $3,015,790. 

Earliest  Charge  Effective  Date:  July  1, 
2012. 

Estimated  Charge  Expiration  Date: 
May  1.2013. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Defernjina^ion;  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class  , 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Savannah 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Precision  approach  path  indicators 

runways  9  and  36. 
Interactive  training  system. 
Fingerpririt  machine. 
(Construct  taxiway)  new  ammunition 

bunker. 
Baggage  lifts. 
PFC  administration  and 

implementation. 
Purchase  and  renovate  loading  bridges. 
Flight  information  display  system. 
South  bag  carousel  #1. 
Design  and  construct  general  aviation 

taxiways. 

Decision  Date:  January  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Cannon,  Atlanta  Airports  District 
Office,  (404)  305-7152. 

Public  Agency:  City  of  Pensacola, 
Florida. 

Application  Number:  03-06-U-OO- 
PNS. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision.  $12,300,000. 

Charge  Effective  Date;  June  1.  1999. 

Estimated  Charge  Expiration  Date: 
June  1,2009. 

•  Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previeus 
approval. 

Brief  Description  of  Project  Approved 
for  Use:  Runway  8/26  extension. 

Decision  Date:  January  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Farris,  Orlando  Airports  District  Office, 
(407)  812-6331,  extension  25. 


Public  Agency:  Port  of  Bellingham, 
Bellingham,  Washington. 

Application  Number:  02-06-U-OO- 
BLI. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision:  $1 ,200.000. 

Charge  Effective  Date:  January  1 , 
2000. 

Estimated  Charge  Expiration  Date: 
January  1.  2007. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
approval. 

Brief  Description  of  Project  Approved 
for  Use:  Terminal  rehabilitation  and 
expansion. 

Decision  Date:  January  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  St.  Joseph  County 
Airport  Authority,  South  Bend,  Indiana. 

Application  Number:  03-03-C-OO- 
SBN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $23,898,229. 

Earliest  Charge  Effective  Date:  June  1, 
2003. 

Estimated  Charge  Expiration  Date: 
January  1.2023. 

Class  of  Air  Carriers  Not  Required  to  ■ 
Collect  PFC's:  Part  135  air  taxi  operators 
operating  with  less  than  15  seats. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  South 
Bend  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Land  acquisition. 
Lincolnway  West  Relocation. 

Decision  Date:  January  21 .  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  N.  Sweeny,  Chicago  Airports 
District  Office,  (847)  294-7526. 

Public  Agency:  Raleigh-Durham 
Airport  Authority.  Raleigh-Durham. 
North  Carolina. 

Application  Number:  03-01-C-OO- 
RDU 

Application  Type:  Impose  and  uise  a 
PFC. 

PFC  Levey.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $69,903,473. 

Earliest  Charge  Effective  Date:  April  1, 
2003. 

Estimated  Charge  Expiration  Date: 
September  1,  2008. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Non-scheduled/on- 
demand  air  carriers. 
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Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Raleigh- 
Durham  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Surface  movement  guidance  and  control 

system  plan  and  improvements. 
Taxiway  J  and  International  Drive 

bridge. 
Runway  5R/23L  safety  areas  extension. 
Preparation  of  PFC  application. 
Relocate  taxiway  D/expand  terminal  C 

apron. 

Brief  Description  of  Project  Approved 
for  Collection:  Runway  5R/23L  safety 
area  extension. 

Decision  Date:  January  22,  2003. 

FOR  FURTHER  INFbRMATION  CONTACT: 
Tracie  D.  Kleine,  Atlanta  Airports 
District  Office,  (404)  305-7148. 

Public  Agency:  Melbourne  Airport 
Authority,  Melbourne.  Florida. 

Application  Number:  03-06-C-OO- 
MLB. 

Application  Type:  Impose  and  use  a 
PFC.  . 

PFC  Levey.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $8,563,500. 

Earliest  Charge  Effective  Date: 
October  1.  2003. 

Estimated  Charge  Expiration  Date: 
June  1,2018. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operator. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Melbourne 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
development. 

Decision  Date:  January  23,  2003. 
FOB  FURTHER  INFORMATION  CONTACT: 
Armando  L.  Rovira,  Orlando  Airports 
District  Office,  (407)  812-6331. 
extension  31. 

Public  Agency:  City  of  Monroe, 
Louisiana. 

Application  Number:  03-Ol-C-OO- 
MLU. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey;  $4.50. 

Totay  PFC  Revenue  Approved  in  this 
Decision:  $1,134,672. 

Earliest  Charge  Effective  Date:  April  1, 
2003. 

Estimated  Charge  Expiration  Datfe: 
February  1,  2006. 


Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
carriers  operating  under  Part  135  and 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Monroe 
Regioneil  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Aircraft  loading 
equipment  improvements.  Rehabilitate 
airfield  lighting.  PFC  application 
professional  fees. 

Decision  Date:  January  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Wade.  Southwest  Region 
Airports  Division,  (817)  222-5613. 

Public  Agency:  Imperial  Coimty, 
Imperial.  California. 

Application  Number:  03-01-C-OO- 
IPL. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $892,781. 

Earliest  Charge  Effective  Date:  April  1 . 
2003. 

Estimated  Charge  Expiration  Date: 
April  1,  2012. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Rehabilitate  runway  14/31. 
Rehabilitate  runway  8/26. 
Rehabilitate  and  construct  aprons. 
Rehabilitate  access  road  and  public 

parking  areas. 
Update  Eiirport  master  plan. 
Rehabilitate  passenger  terminal 

building. 
Rehabilitate  aircraft  rescue  and 

firefighting  vehicle. 
Acquire  airport  sweeper. 
Acquire  Americans  with  Disabilities  Act 

passenger  lift  device. 
Install  gate  actuators. 
Airport  maintenance  building.    " 
Airport  drainage  and  erosion  protection. 

Decision  Date:  January  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Vermeeren,  Western  Pacific  Region 
Airports  Division,  (310)  725-3631. 

Public  Agency:  Metropolitan  Airports 
Commission,  Minneapolis,  Minnesota. 

Application  Number:  02-06-C-Oa- 
MSP. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey;  $4.50. 

Totay  PFC  Revenue  Approved  in  this 
Decision:  $1,161,478,610. 

Earliest  Charge  Effective  Date:  April  1. 
2003. 


Estimated  Charge  Expiration  Date: 
January  1.  2017. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial  , 
operators  fifing  FAA  Form  1800-31. 

Determination;  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
atscoimts  for  Jess  than  1  percent  of  the 
total  annual  enplanements  at 
Minneapolis-St.  Paul  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $3.00  PFC 
Level: 

Airside  bitiiminous  construction — 2001. 
Taxiways  A/H  reconstruction. 
Green/Gold  connector  bag  belt. 
Green/Gold  connector  ticket  counter/ 

bag  check. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  and  Use  at  a 
$3.00  PFC  Level:  Runway  4/22  property 
acquisition. 

Determination:  The  public  agency 
revised  its  cost  estimate  for  the  project 
downward  after  the  airline  consultation 
meeting  and  submission  of  the  PFC 
application. 

Pavement  rehabilitation — aprons/ 
taxiways. 

Determination:  The  public  agency 
discovered,  after  submitting  the 
application,  that  one  element  of  the 
proposed  project  had  been  included  in 
a  previous  PFC  application  and,  so, 
deleted  that  element. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Runway  12L  deicing  pad. 
Runway  1 2R  deicing  pad. 
Buildings  demolition. 
Taxiway  B  construction. 
Runway  1 7/35  site  preparation  and 

utility  installation. 
Runway  1 7/35  site  demolition  on  and 

off  airport. 
Runway  17/35  runways,  taxiways. 

taxilanes,  and  connectors. 
Runway  17/35  airfield  service  road*. 
Runways  17/35  and  4/22  tuinnels. 
Taxiways  W-Y/Y-3  tunnels. 
Tenant  lease  extinguishment. 
Deicing  agent  processing  facility. 
Airfield  material  and  equipment  storage 

facilities. 
Property  acquisition. 
Program  planning/management  costs. 
Residential  noise  insulation. 
Green  concourse  (concourse  C) 

expansion — phase  1. 
Green  concourse  (concourse  C) 

expansion — phase  2. 
Green  concourse  apron  expansion. 
Green/gold  connector. 
Green  concourse  automated  people 

mover. 
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Humphrey  Terminal  hydrant  fueling 

system. 

Brief  Description  of  Project  Approved 
for  Collection  at  a  $4.50  PFC  Level:  Fire/ 
rescue  replacement  facility. 

Brief  Description  of  Disapproved 
Projects:  Runway  12R/30L  temporary 
extension. 

Determination:  This  project  does  not 
meet  Airport  Improvement  Program 
(AIP)  eligibility  criteria  for  temporary 
construction,  paragraph  310(e)(2)  of 
FAA  Order  5100.38B.  AIP  Handbook. 
(May  31.  2002),  because  it  is  not 
required  to  maintain  uninterrupted 
operation  of  the  airport. 

Miscellaneous  airfield  construction. 

Determination:  The  project 
description  identifies  unspecified  small 
incidental  airside  projects  of  a 
maintenance  nature.  Maintenance  work 
at  primary  airports  is  specifically 
identified  as  being  not  AIP  eligible  per 
paragraph  501  of  FAA  Order  5100.38B. 
AIP  Handbook,  (May  31.  2002). 

Maintenance  facility  addition — 2000. 

Determination:  This  project  does  not 
meet  AIP  eligibility  criteria  because  it 
does  not  involve  the  storage  of  eligible 
equipment  or  abrasives  and  chemicals 
used  in  the  treatment  of  eligible  paved 
areas  per  paragraph  547(c)  of  FAA  Order 
5100.38B,  AIP  Handbook  (May  31, 
2002). 

Brief  Description  of  Withdrawn 
Projects: 
Concourse  F  expansion. 

Date  of  Witharawal:  December  20. 
2002.  Security  fence/gate  replacements. 

Date  of  Withdrawal:  January  16,  2003. 

Decision  Date:  January  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson.  Minneapolis  Airports 
District  Office.  (612)  713-4358. 

Public  Agency:  Missoula  County 
Airport  Authority,  Missoula.  Montana. 

Application  Number:  03-04-C-OO- 
MSO. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $832,464. 

Earliest  Charge  Effective  Date: 
February  1,  2004. 

Estimated  Charge  Expiration  Date: 
April  1,  2006. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Defenninafion:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Missoula 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Rehabilitate  air 
carrier  apron  (phase  2). 


Decision  Date:  Januari'  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Stelling,  Helena  Airports 
District  Office,  (406)  449-5271. 

Public  Agency:  Port  of  Pasco,  Pasco, 
Washington. 

Application  Number:  02-05-C-OO- 
PSC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $1 ,409,000. 

Earliest  Charge  Effective  Date:  April  1, 
2004. 

Estimated  Charge  Expiration  Date: 
February  1,  2006. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Security  enhancement  plan. 
Terminal  building  passenger  boarding 

area  upgrades. 
Security  enhancements. 
Interactive  training  systems. 
Security  fencing. 

Decision  Date:  Januarv'  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office.  (425)  227-2654. 

Public  Agency:  Central  West  Virginia 
Regional  Airport  Authority,  Charleston, 
West  Virginia. 

Application  Number:  03-08-C-OO- 
CRW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision  :S2, 634  M7. 

Earliest  Charge  Effective  Date:  April  1, 
2003. 

Estimated  Charge  Expiration  Date: 
February  1,  2006. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's: 

(1)  Part  135  charter  operators  for  hire 
to  the  general  public;  (2)  Part  121 
charter  operators  for  hire  to  the  general 
public;  (3)  non-signatory  and  non- 
scheduled  air  carriers. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Yeager 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Runway  5/23  engineering  study. 
Obstruction  removal. 
Taxiway  B  drain  repair. 
Strengthen  taxiways  B  and  Bl  and 

apron. 
Acquire  snow  equipment  (rdio/friction 

meter). 


Acquire  snow  removal  equipment  (end 

loader). 
Acquire  security  vehicle. 
Rehabilitate  airport  lighting. 
Rehabilitate  runway  5/23. 
Acquire  snow  removal  equipment 

(grader). 
Construct  snow  equipment  storage 

building. 
Acquire  airline  baggage  lift  system. 
Conduct  wildlife  study. 
Install  apron  signs. 
Rehabilitate  runway  15/33. 
Replace  lighting  regulators. 
Repair  runway  5/23. 
Upgrade  runway  scan  system. 

Brief  Description  of  Project  Approved 
for  Use:  Paging  system. 

Brief  Description  of  Project 
Disapproved  for  Collection:  Safety  area 
improvement  runway  5  approach. 

Determination:  In  accordance  with 
§  158.25(b)(14)(ii),  an  application  for 
authority  to  impose  a  PFC  shall  include 
a  description  of  any  alternative  uses  of 
the  PFC  revenue  to  ensure  such  revenue 
will  be  used  only  on  eligible  projects  in 
the  event  the  primary  project  is  not 
approved  for  use  authority  or 
implemented.  No  alternative  projects 
were  provided  in  this  application. 

Decision  Date:  January  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  F.  Clark.  Beckley  Airports  Field 
Office,  (304)  252-6212. 

Public  Agency:  Gulfport-Biloxi 
Regional  Airport  Authority,  Gulfport, 
Mississippi. 

Application  Number:  03-06-C-OO- 
GPT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7.  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $14,251,901. 

Earliest  Charge  Effective  Date:  June  1, 
2005. 

Estimated  Charge  Expiration  Date; 
Septembers  2012. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Terminal  expansion — baggage  claim 

area. 
Terminal  expansion — baggage  screening 

area. 
Terminal  expansion — security  screening 

checkpoint. 
Terminal  expansion — flight  information 

display/baggage  information  display 

systems. 
Terminal  expansion  baggage  claim 

phase  II  and  second  floor. 

Brief  Description  of  Disapproved 
Project:  Airline  security  reimbursement. 

Determination:  The  project  was  for 
costs  incurred  by  the  airlines,  not  the 
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public  agency,  and,  thus,  was  not  AIP  or 
PFC  eligible. 

Decision  Date:  January  29,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  D.  Vaught,  Jackson  Airports 
District  Office,  (601)  664-9885. 


Amendments  to  PFC  Approvals 


Amendment  No.  city,  state 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


Amended  esti- 
mated charge 
exp.  date 


97-01 -C-01-BHM,  Birmingham,  At 

99-02-C-01-BHM,  Bimningham,  Al 

01-14-C-01-CHO,  Chariottesville,  VA 

93-01 -C-13-0RD,  Chicago,  IL 

96-05-C-07-ORD,  Chicago.  IL 

01-12-C-04-ORD.  Chicago,  IL 

92-01-C-05-HPN,  White  Plains,  NY  . 

•00-04-C-01-BUR,  Burbank,  CA  

96-02-C-03-JAX,  Jacksonville,  PL 

97-0a-U-01-JAX,  Jacksonville,  PL 

99-04-C-01-JAX,  Jacksonville,  PL  .... 

0O-05-C-O1-JAX,  Jacksonville,  PL 

98-07-1-05-PHL,  Philadelphia,  PA  .... 
99-0B-U-04-PHL,  Philadelphia,  PA  ... 
99-02-C-01-UNV,  State  College,  PA 


12/18/02 
12/23/02 
01/03/a3 
01/23/03 
01/23/03 
01/23/03 
01/23/03 
01/24/03 
01/24/03 
01/24/03 
01/24/03 
01/24/03 
01/24/03 
01/24/03 
01/24/03 


$7, 

10 

4 

1,228 

467 

972 

17 

73 

18 

5 

13 

986 


1 


657,558 
736,857 
,480,518 
917,970 
.714.130 
627,790 
932,607 
,699,087 
,503,092 

NA 
,010,000 
081,065 
.693,869 

NA 
,448,605 


$7,438,100 

9,539,381 

4.609,392 

1,148,517,970 

467,714,130 

1 ,072.879.304 

17,252,918 

73,699,087 

19,042,209 

NA 

5,140.741 

3,814,930 

999,267.790 

NA 

1,597,102 


02/01/00 
02/01/01 
01/01/05 
02/01/17 
02/01/17 
07/01/16 
05/01/04 
08/01/13 
06/01/99 
06/01/99 
01/01/00 
02/01/02 
12/01/12 
12/01/12  I 


10/01/04 


02/01/00 
10/01/00 
03/01/06 
07/01/16 
07/01/16 
04/01/17 
05/01/04 
01/01/08 
06A)1/99 
06/01/99 
01/01/00 
02/01/02 
02/01/13 
02A)1/13 
10/01/04 


(Note:  The  amendment  denoted  by  an 
asterisk  (*)  includes  a  change  to  the  PFC 
level  charged  from  $3.00  per  enplaned 
passenger  to  $4.50  per  enplaned  passenger. 
For  Burbank,  CA,  this  change  is  effective  on 
April  1,2003. 

Issued  in  Washington,  DC  on  February  21, 
2003. 

Barry  Molar, 

Manager,  Airports  Financial  Assistance 
Division. 
[FR  Doc.  03-4643]  Filed  2-26-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-03-115-04] 

Exit  Bands 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on 
colored  exit  bands  required  by 
§  25.811(f)(1)  and  (2). 
DATES:  Send  your  comments  on  or 
before  March  3 1 ,  2003 . 
ADDRESSES:  Address  yotu  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Thompson,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115,  1601  Lind  Avenue,  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-1157;  fax  (425)  227-1149;  e- 
mail:  michael.t.thompson@faa.gov. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://wvrw.faa.gov/certification/ 
aircraft/ anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you« 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  conunents,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  conunents  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT, 
Mark  your  comments.  "Comments  to 
Policy  Statement  No.  ANM-03-115- 
04." 

Use  the  following  format  when 
preparing  your  commentsr 

•  Organize  yoxu-  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  conununications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  will  further 
simplify  the  certification  process 
pertaining  to  installation  of  the  required 
2-inch  colored  band  outlining  the  exits 
on  transport  category  airplanes.  These 
bands  are  necessary  so  that  rescue 
personnel  can  readily  recognize  exits  in 
the  side  of  the  fuselage. 


Issued  in  Renton.  Washington,  on  February 
13.  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  03-4645  Filed  2-26-03;  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docl(et  No.  NHTSA  2003-14467;  Notice  1] 

Michelln  North  America,  Inc.,  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Michelin  North  America,  Inc.,  (MNA) 
has  determined  that  approximately  504 
size  P225/55R17  BFGoodrich  Comp  T/A 
VR4  tires  do  noLmeet  the  labeling 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  MNA  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

FMVSS  No.  109  (S4.3(e))  requires  that 
each  tire  shall-have  permanently 
molded  into  or  onto  both  sidewalls  the 
actual  number-of  plies  in  the  sidewall, 
and  the  actual  number  of  plies  in  the 
tread  area  if  different. 
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The  noncompliance  with  S4.3(e) 
relates  to  the  sidewall  markings.  MNA's 
Ardmore.  Oklahoma  plant  produced 
approximately  504  tires  with  incorrect 
markings  during  the  period  from 
October  3.  2002,  through  October  5. 
2002.  The  noncompliant  tires  were 
marked:  "Tread  Plies:  1  Polyester  +  2 
Steel  +  1  Nylon,  Sidewall  Plies:  1 
Polyester."  The  correct  marking 
required  by  FMVSS  No.  109  is  as 
follows:  "Tread  Plies:  2  Polyester  +  2 
Steel  +  1  Nylon,  Sidewall  Plies:  2 
Polyester," 

MNA  stated  that  the  noncompliant 
tires  were  actually  constructed  with 
more  polyester  sidewall  plies  than 
indicated  on  the  sidewall  marking  (2 
polyester  plies  rather  than  the  1 
indicated).  Therefore,  this 
noncompliance  is  particularly  unlikely 
to  have  an  adverse  affect  on  motor 
vehicle  safety  and  is  clearly 
inconsequential  in  that  regard.  The 
noncompliant  tires  meet  or  exceed  all 
performance,  requirements  of  FMVSS 
No.  109  and  will  have  no  impact  on  the 
operational  performance  or  safety  of 
vehicles  on  which  these  tires  are 
mounted. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL— 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 


the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  March  31,  2003. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  February  20,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(PR  Dor.  0.3-4637  Filed  2-26-03;  8:45  am] 

BILUNG  COOC  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Termination  of  Two  Collections 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Notice  of  termination  of 
reporting  requirements;  instructions. 

—        -        .      ■    —  -, — , 

summary:  By  this  notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  will  eliminate  the 
following  two  forms:  (1)  Treasury 
International  Capital  Form  BL-3  (OMB 
control  number  1505-0088), 
Interniediary's  Notification  of  Foreign 
Borrowing  Denominated  in  Dollars,  after 
respondents  submit  their  final  BL-3 
reports  as  of  end-January  2003;  and  (2) 
Treasury  International  Capital  Form  CM 
(OMB  control  number  1505-0023), 
Dollar  Deposit  and  Certificate  of  Deposit 
Claims  on  Banks  Abroad,  after 
respondents  submit  their  final  CM 
reports  as  of  end-January  2003. 
Upcoming  revisions  to  other  Treasury 
International  Capital  forms  obviate  the 
need  to  continue  these  two  forms.  This 
notice  constitutes  legal  notification  to 
all  United  States  persons  (defined 
below)  who  meet  the  reporting 
requirements  for  the  two  forms. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room 
4410-1440NYA,  1500  Pennsylvania 


Avenue,  NW.,  Washington,  DC  20220. 
In  view  of  possible  delays  in  mail 
delivery,  please  also  notify  Mr.  Wolkow 
by  email  [dwigbt.wolkow@do.treas.gov), 
FAX  (202-622-1207)  or  telephone  (202- 
622-1276). 

Definition:  A  U.S.  person  is  any 
individual,  branch,  partnership, 
associated  group,  association,  estate, 
trust,  corporation,  or  other  organization 
(whether  or  not  organized  under  the 
laws  of  any  State),  and  any  government 
(including  a  foreign  government,  the 
United  States  Government,  a  state, 
provincial,  or  local  govemmeat,  and  any 
agency,  corporation,  financial 
institution,  or  other  entity  or 
instrumentality  thereof,  including  a 
government-sponsored  agency),  who 
resides  in  the  United  States  or  is  subject 
to  the  jurisdiction  of  the  United  States. 

What  to  Do:  Respondents  should  (a) 
cease  filing  new  BL-3  and  CM  reports 
after  submitting  their  BL-3  and  CM 
reports  as  of  end-January  2003;  and  (b) 
maintain  their  records  of  BL-3  and  CM 
reports  until  March  31,  2006.  Those 
requirements  are  based  on  respondents' 
obligations:  (i)  To  respond  to  inquiries 
ft'om  Federal  Reserve  Bank  staffs  about 
submitted  reports  [see  Instructions  for 
TIC  Banking  Forms,  general  instructions 
section,  part  L;  and  Instructions  for  TIC 
Nonbanking  Forms,  general  instructions 
section,  part  R);  and  (ii)  to  maintain 
records  of  their  BL-3  and  CM  reports  for 
three  years  after  submitting  them  to  the 
appropriate  Federal  Reserve  Banks  (31 
CFR  part  128.5). 

Questions:  Direct  any  questions  to  the 
TIC  reports  staff  of  the  Federal  Reserve 
Bank(s)  to  which  your  BL-3  and  CM 
reports  are  sent;  or  to  Mr.  Wolkow. 

Dwight  Wolkow, 

Administrator.  International  Portfolio 

Investment  Data  Reporting  Systems. 

[FR  Doc.  03-4575  Filed  2-26-03;  8:45  am] 

BILUNG  CODE  4810-2S-P 


Thursday, 
February  27,  2003 


Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Designation  or 
Nondesignation  of  Critical  Habitat  for  95 
Plant  Species  From  the  Islands  of  Kauai 
and  Niihau,  HI;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  10ia-AG71 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  or 
Nondesignation  of  Critical  Habitat  for 
95  Plant  Species  From  the  Islands  of 
Kauai  and  Niihau,  HI 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  83  of  the  95  species 
known  historically  from  the  Hawaiian 
islands  of  Kauai  and  Niihau.  A  total  of 
approximately  21,266  hectares  (ha) 
(52,549  acres  (ac))  of  land  on  the  island 
of  Kauai  and  144  ha  (357  ac)  of  land  on 
the  island  of  Niihau  fall  within  the 
boundaries  of  the  217  critical  habitat 


units  designated  for  the  83  species.  This 
critical  habitat  designation  requires  the 
Service  to  consult  under  section  7  of  the 
Act  With  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  This  rule  also 
determines  that  designating  critical 
habitat  would  not  be  prudent  for  seven 
species.  We  solicited  data  and 
comments  from  the  public  on  all  aspects 
of  the  proposed  rule,  including  data  on 
economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
March  31,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd.. 
Room  3-122.  P.O.  Box  50088.  Honolulu, 
HI  96850-0001. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Lists  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12);  there 
are  95  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  islands 
of  Kauai  and/or  Niihau  (Table  1).  Fifty- 
seven  of  these  species  are  endemic  to 
the  islands  of  Kauai  and  Niihau,  while 
38  species  are  reported  from  one  or 
more  other  islands,  as  well  as  Kauai 
and/or  Niihau.  Each  of  these  species  is 
described  in  more  detail  below  in  the 
section.  "Discussion  of  Plant  Taxa." 
Although  we  considered  designating 
critical  habitat  on  Kauai  for  each  of  the 
95  plant  species,  for  the  reasons 
described  below,  the  final  designation 
includes  critical  habitat  for  83  of  95 
plant  species.  Species  that  also  occur  on 
other  islands  may  have  critical  habitat 
designated  on  other  islands  in 
subsequent  rulemakings. 


Table  1  .—Summary  of  Island  Distribution  of  95  Species  From  Kauai  and  Niihau 


Species 


Acaena  exigua  (liliwai) 

Achyranthes  mutica  (NCN*)  

Adenophorus  periens  (pendent  kihl  fem)  .... 

Alectryon  macrococcus  (mahoe)  

Alsinidendron  lychnoides  (kuawawaenohu) 

Alsinidendron  viscosum  (NCN) 

Bonamia  menziesii  (NCN)  , 

Bhghamia  insignis  (olulu)  

Centaurium  sebaeoides  (awiwi)  

Chamaesyce  halemanuHUCN) 

Ctenitis  squamigera  (pauoa)  

Cyanea  asanfolia  (haha)  

Cyanea  recta  (haha)  

Cyanea  remy/ (haha)  

Cyanea  undulata  (NCN)  

Cyperus  trachysanthos  (puukaa) 

Cyrtandra  cyaneoides  (mapele)  

Cyrtandra  limahuliensis  (haiwale) 

Delissea  rhytidosperma  (NCN)  

Delissea  hvularis  (oha)  

Delissea  undulatra  (NCN) 

Diellia  erecta  (NCN) 

DIellia  pallida  (NCN)  

Diplazium  molokaiense  (NCN)  

Dubaulia  latifolia  (koholapehu) 

Dubautia  pauciflorula  (naenae)  ...'. 

Euphorbia  haeleeleana  (akoko) 

Exocarpos  luteolus  (heau)  

Flueggea  neowawraea  (mehamehame) 

Gouania  meyenii  (NCN)  

Hedyotis  cookiana  (awiwi)  

Hedyotis  St. -johnii  (Na  Pali  beach  hedyotis) 

Hesperomannia  lydgatei  (NCN) 

Hibiscadelphus  woodii  (hau  kuahiwi)  

Hibiscus  brackenridgei  (mac  hau  hele) 
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Table  1  .—Summary  of  Island  Distribution  of  95  Species  From  Kauai  and  Niihau — Continued 


Species 


Island  distribution 


Kauai 


Oahu 


Molokai 


Lanai      '      Maui 


,      N.W  Isles, 
Hawaii         Kahoolawe. 
Niihau 


Hibiscus  clayi  (Clay's  hibiscus)  

Hibiscus  waimeae  ssp.  hannerae  (kokio  keokeo)  .. 

Ischaemum  byrone  (Hilo  ischaemum)  

Isodendrion  laurifolium  (aupaka)  

Isodendrion  longifolium  (aupaka)  

Isodendrion  pyrifolium  (wahlne  noho  kula) 

Kokia  kauaiensis  (kokio)  

Labordia  lydgatei  (kamakahala)  ^ 

Labordia  tinifolia  var.  wahiawaensis  (kamakahala) 

Lipochaeta  faurie/ (nehe) 

Lipochaeta  micrantha  (nehe) 

Lipochaeta  waimeaensis  (nehe) 

Lobelia  niihauensis  

Lysimachia  filifolia  (NCN) 

Mariscus  pennatiformis  (NCN)  

Melicope  haupuensis  (alani) 

Melicope  knudsenii  (alani)  

Melicope  pallida  (alani) 

Melicope  quadrangularis  (alani)  ; 

Munroidendron  racemosum  (NCN) 

Myrsine  linearlfolia  (kolea) 

Nothocestrum  peltatum  (aiea)  

Panicum  niihauense  (lau  ehu) _ 

Peucedanum  sandwicense  (makou)  

Phlegmariurus  mann/V  (wawaeiole) 

Phlegmariurus  nutans  (wawaeiole)  

Phyllostegia  knudsenii  (NCN) 

Phyllostegia  waimeae  (NCN) 

Phyllostegia  wawrana  (NCN) 

Plantago  princeps  (laukahi  kuaj)  

Platanthera  holochila  (NCN) 

Poa  mann// (Mann's  bluegrass)  

Poa  sandyicensis  (Hawaiian  bluegrass) 

Poa  siphonoglossa  (NCN)  

Pritchardia  aylmer-robinsonii  (wahane)  

Pritchardia  napaliensis  (loulu)  

Pritchardia  viscosa  loulu 

Pteralyxia  kauaiensis  (kaulu) ,.. 

Remya  kauaiensis  (NCN)  

Remya  montgomeryi  (NCN)  

Schiedea  apokremnos  (maolioli)  

Schiedea  helleri  (NCN)  

Schiedea  kauaiensis  (NCN)  

Schiedea  membranacea  (NCN)  

Schiedea  nuttallii  (NCN)  

Schiedea  spergulina  var.  leiopoda  (NCI^ .7.. 

Schiedea  spergulina  var.  spergulina  (NCN)  

Schiedea  stellarioides  (NCN)  

Sesbania  tomentosa  (ohai) 


Silene  lanceolata  (NCN)  

Solanum  incompletum  (popolo  ku  mai) 

Solanum  sandwicense  (aiakeakua,  popolo) 

Sperrnolepis  hawaiiensis  (NCN)  

Stenogyne  campanulata  (NCN) 

Vigna  o-wahuensis  (NCN)  

Viola  helenae  (NCN) 

Viola  kauaiensis  var.  wahiawaensis  (nani  waialeale) 

Wilkesia  hobdyi  (dwarf  iliau) 

Xylosma  crenatum  (NCN) ... 

Zanthoxylum  hawaiiense  (ae) 
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KEY 

C  (Current) — population  last  observed  within  the  past  30  years 
H  (Historical)— population  not  seen  for  more  than  30  years 
R  (Reported) — reported  from  undocumented  ot>servations 
*  NCN — No  Common  Name 
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The  Islands  of  Kauai  and  Niihau 

Because  of  its  age  and  relative 
isolation,  Kauai  has  levels  of  floristic 
diversity  and  endemism  that  are  higher 
than  on  any  other  island  in  the 
Hawaiian  archipelago.  However,  the 
vegetation  on  Kauai  has  undergone 
extreme  alterations  because  of  past  and 
present  land  use.  Land  with  rich  soils 
was  altered  by  the  early  Hawaiians  and, 
more  recently,  converted  to  agricultural 
use  or  pasture.  Intentional  or 
inadvertent  introduction  of  nonnative 
plant  and  animal  species  has  also 
contributed  to  the  reduction  of  native 
vegetation  on  the  island  of  Kauai.  Native 
forests  are  now  limited  to  the  upper 
elevation  mesic  (moist)  and  wet  regions 
within  Kauai's  Conservation  District. 
The  land  that  supports  the  habitat 
essential  to  the  conservation  of  the  83 
plant  taxa  is  owned  by  various  private 
parties,  the  State  of  Hawaii  (including 
State  parks,  forest  reserves,  natural  area 
reserves,  and  a  wilderness  area),  and  the 
Federal  government.  Most  of  the  taxa 
included  in  this  final  rule  persist  on 
steep  slopes,  precipitous  cliffs,  valley 
headwalls.  and  other  regions  where 
unsuitable  topography  has  prevented 
agricultural  development,  or  where 
inaccessibility  has  limited 
encroachment. by  nonnative  plant  and 
animal  species  (Gagne  and  Cuddihy 
1999). 

Niihau's  relative  isolation  and  severe 
environmental  conditions  have 
produced  a  few  endemic  species. 
Unfortunately,  human  disturbance, 
primarily  ungulate  ranching,  has 
drastically  changed  the  vegetation  and 
hydrological  parameters  of  the  island, 
leaving  few  of  the  native  vegetation 
communities.  Niihau  has  been  privately 
owned  since  1864  and  access  has  been, 
and  continues  to  be,  restricted 
(Department  of  Geography  1998). 
Therefore,  current  information  on  plant 
locations  and  population  status  i^ 
extremely  limited. 

Discussion  of  Plant  Taxa 

Species  Endemic  to  Kauai  and  Niihau 

Alsinidendron  lychnoides 
(kuawawaenohu) 

Alsinidendron  lychnoides,  a  member 
of  the  pink  family  (Caryophyllaceae).  is 
a  weakly  climbing  or  sprawling 
subshrub.  woody  at  the  base,  with  a 
dense  covering  of  fine  glandular  hairs 
throughout.  This  short-lived  perennial 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
weakly  climbing  or  sprawling  habit, 
color  of  the  sepals  (modified  leaves), 
number  of  flowers  per  cluster,  and  size 
of  the  leaves.  It  is  closely  related  to  A. 


viscosum,  which  differs  primarily  by 
having  narrower  leaves,  fewer  capsule 
valves  (fiiiit  chambers),  and  fewer 
flowers  per  cluster  (Wagner  et  al.  1999). 

This  species  has  been  observed  with 
fruits  during  February.  No  additional 
life  history  information  for  this  species 
is  currently  known  (Service  1998a). 

Historically,  Alsinidendron 
lychnoides  was  found  on  the  island  of 
Kauai  on  the  east  rim  of  Kalalau  Valley 
near  Keanapuka,  the  western  and 
southeastern  margins  of  the  Alakai 
Swamp,  and  southwest  of  the  Swamp 
near  Kaholuamano.  Currently,  there  are 
four  occurrences  with  a  total  of  eight 
individual  plants.  This  species  is  extant 
on  State-owned  land  in  the  Alakai 
Swamp,  the  MohihiWaialae  Trail, 
Keanapuka  and  Pihea  in  the  Alakai 
Wilderness  Preserve,  Na  Pali  Coast  State 
Park,  and  Na  Pali-Kona  Forest  Reserve 
(Geographic  Decision  Systems 
International  (GDSI)  2000;  Hawaii 
Natural  Heritage  Program  (HINHP) 
Database  2000). 

Alsinidendron  lychnoides  typically 
grows  on  steep  riparian  clay  or  silty  soil 
banks  in  montane  wet  forests  dominated 
by  Metrosideros  polymorpha  (ohia)  and 
Cheirodendmn  spp.  (olapa),  or  by  Af. 
polymorpha  and  Dicranopteris  linearis 
(uluhe),  at  elevations  between  828  and 
1,344  meters  (m)  (2,715  and  4.408  feet 
(ft)).  Associated  native  plant  species 
include  Asplenium  spp.  (no  common 
name  (NGN)).  Astelia  spp.  (painiu), 
Broussaisia  arguta  (kanawao).  Carex 
spp.  (NGN),  Cyrtandra  spp.  (haiwale), 
Diplazium  sandwichianum  (NCN), 
Elaphoglossum  spp.  (ekaha),  Hedyotis 
terminalis  (manono),  Machaerina  spp. 
(uki),  Peperomia  spp.  (ala  ala  wai  nui), 
or  Vaccinium  spp.  (ohelo)  (61  FR  53070; 
Ken  Wood,  National  Tropical  Botanical 
Garden  (NTBG),  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  from  the  aggressive 
nonnative  plant  species  Rubus  argutus 
(prickly  Florida  blackberry);  habitat 
degradation  by  feral  pigs  {Sus  scrofa); 
trampling  by  humans;  risk  of  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes;  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  extant  individuals  (61  FR 
53070). 

Alsinidendron  viscosum  (no  common 
name  (NGN)) 

Alsinidendron  viscosum,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
weakly  climbing  or  sprawling  subshrub 
densely  covered  with  fine  glandular 
hairs.  This  short-lived  perennial  species 
is  distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  the  weakly 
climbing  or  sprawling  habit,  color  of  the 
sepals,  number  of  flowers  per  cluster, 


and  size  of  the  leaves.  It  is  closely 
related  to  A.  lychnoides,  which  differs 
primarily  in  having  wider  leaves  and 
more  capsule  valves  and  flowers  per 
cluster  (Wagner  et  al.  1999). 

Alsinidendron  viscosum  has  been, 
observed  in  flower  during  January, 
February,  and  April.  No  additional  life 
history  information  for  this  species  is 
currently  known  (Service  1998a). 

Historically,  Alsinidendron  viscosum 
was  found  at  Kaholuamano,  Kokee, 
Halemanu,  Nawaimaka,  and  Waialae 
areas  of  northwestern  Kauai.  Currently, 
there  are  a  total  of  seven  occurrences 
containing  about  319  individuals  on  the 
island  of  Katiai.  These  occurrences  are 
on  State-owned  land  at  the  Halemanu- 
Kokee  Trail,  Mohihi-Waialae  Trail, 
Kawaiiki  Valley,  Waialae  Falls,  and 
Nawaimaka  Valley  in  the  Alakai 
Wilderness  Preserve,  Kokee  State  Park, 
and  the  Na  Pali-Kona  Forest  Reserve 
(GDSI  2000;  HINHP  Database  2000;  61 
FR  53070). 

Alsinidendron  viscosum  is  typically 
found  at  elevations  between  754  and 
1,224  m  (2,474  and  4,016  ft),  on  steep 
slopes  in  Acacia  koa  {koa)-Metrosideros 
polymorpha  lowland  and  montane 
mesic  forest.  Associated  native  plant 
species  include  Alyxia  oliviformis 
(maile),  Asplenium  polyodon  (punana 
manu^,  Bidens  cosmoides  (poola  nui). 
Bobea  spp.  (ahakea),  Carex  meyenii 
(NCN).  Carex  wahuensis  (NGN), 
Coprosma  spp.  (pilo),  Dianella 
sandwicensis  (ukiuki).  Dodonaea 
viscosa  (aalii),  Doodia  kunthiana 
(ohupuku  pulauii),  Dryopteris  glabra 
(kilau).  Dryopteris  unidentata  (akole). 
Dryopteris  wallichiana  (ionui),  Dubautia 
laevigata  (naenae).  Gahnia  spp.  (NGN). 
Ilex  anomala  (aiea).  Melicope  spp. 
(alani),  Panicum  nephelophilum 
(konakona),  Pleomele  aurea  (hala  pepe). 
Psychotria  spp.  (kopiko),  Pteridium 
aquilinum  var.  decompositum  (bracken 
fern),  Schiedea  stellarioides  (laulihilihi). 
or  Vacciniumdentatum  (ohelo)  (K.  , 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
destruction  of  habitat  by  feral  pigs  and 
goats  [Capra  hircus);  competition  with 
the  nonnative  plant  species  Lantana 
camara  (lantana),  and  Melinis 
minutiflora  (molasses  grass),  Rubus 
argutus;  a  risk  of  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes;  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  extant  populations  and 
individuals  (61  FR  53070). 

Brighamia  insignis  (olulu) 

Brighamia  insignis,  a  member  of  the 
bellflower  family  (Campanulaceae).  is 
an  unbranched*plant  with  a  succulent 
stem  that  is  bulbous  at  the  bottom  and 


^. 
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tapers  toward  the  top,  ending  in  a 
compact  rosette  of  fleshy  leaves.  This 
short-lived  perennial  species  is  a 
member  of  a  unique  endemic  Hawaiian 
genus  with  only  one  other  species,  B. 
rockii  (pua  ala),  presently  known  only 
on  Molokai.  from  which  it  differs  by  the 
color  of  its  petals,  its  shorter  calyx 
(sepals)  lobes,  and  its  longer  flower 
stalks  (Lammers  1999;  59  FR  9304). 

Current  reproduction  is  not  thought  to 
be  sufficient  to  sustain  populations  of 
this  species,  with  poor  seedling 
establishment  due  to  competition  with 
nonnative  grasses  as  the  limiting  factor. 
Pollination  by  native  sphingid  moths 
(Sphingidae  family)  is  likely;  however, 
pollination  failure  is  common,  due  to 
either  a  lack  of  pollinators  or  a 
reduction  in  genetic  variability.  The 
flower  structure  appears  to  favor  out- 
crossing (pollination  between  different 
parent  plants).  Some  vegetative  cloning 
has  been  observed  and  flower  and  leaf 
size  appear  to  be  dependent  on  moisture 
availability.  Seeds  of  this  species  are 
undoubtedly  dispersed  by  gravity. 
Although  they  may  be  blown  for  short 
distances,  they  are  not  adapted  for  wind 
dispersal,  being  ovoid  to  ellipsoid, 
smooth,  and  lacking  any  sort  of  wing  or 
outgrowth  (Service  1995;  59  FR  9304). 

Historically,  Brighamia  insignis  was 
knov\ai  &t)m  the  headlemd  between 
Hoolulu  and  Waiahuakua  Valleys  along 
the  Na  Pali  Coast  on  the  island  of  Kauai, 
and  frt>m  Kaali  Spring  on  the  island  of 
Niihau.  Currently,  there  are  a  total  of 
four  occurrences  containing  a  total  of 
about  42  to  62  individuals  on  the 
islands  of  Kauai  and  Niihau.  It  is 
reported  on  State  land  (Hono  O  Na  Pali 
Natural  Area  Reserve  (NAR))  and 
privately  owned  lands  at  Hoolulua  and 
Waiahuakua  Valleys,  Haupu,  and 
Keopaweo,  and  on  the  privately  owned 
island  of  Niihau  (GDSI  2000;  HINHP 
Database  2000;  Service  1995;  Steve 
Perlman,  NTBG.  pers.  comm.,  2000). 

Brighamia  insignis  is  found  at 
elevations  between  0  and  748  m  (0  and 
2.453  ft)  on  rocky  ledges  with  little  soil 
or  on  steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  165 
centimeters  (cm)  (65  inches  (in)). 
Associated  native  plant  species  include 
Artemisia  australis  (ahinahina), 
Chamaesyce  celastroides  (akoko). 
Eragrostis  variabilis  (kawelu). 
Heteropogon  contortus  (pili  grass). 
Hibiscus  kokio  (kokio),  Hibiscus  kokio 
ssp.  saintjohnianus  (kokio).  Lepidium 
serra  (anaunau),  Lipochaeta  succulenta 
(nehe).  Munroidendron  racemosum 
(NGN),  or  Sidafallax  (ilima)  (59  FR 
9304;  K.  Wood.  pers.  comm..  2001). 

The  major  threats  to  this  plant  are 
browsing  and  habitat  degradation  by 


feral  goats;  human  disturbance;  fire;  the 
introduced  carmine  spider  mite 
[Tetranychus  cinnabarinus);  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
due  to  the  small  number  of  individuals; 
restricted  distribution;  reduced 
reproductive  vigor;  and  competition 
from  nonnative  plant  species  such  as 
Ageratum  conyzoides  (maile  hohono), 
Kalanchoe  pinnata  (air  plant).  Lantana 
camara,  Melinis  minutiflora,  Psidium 
cattleianum  (strawberry  guava),  Psidium 
guajava  (guava),  Setaria  parviflora 
(yellow  foxtail),  Sporobolus  africanus 
(smutgrass),  or  Stachytarpheta 
dichotoma  (owi)  (59  FR  9304). 

Chamaesyce  halemanui  (NCN) 

Chamaesyce  halemanui,  a  short-lived 
perennial  member  of  the  spurge  family 
(Euphorbiaceae),  is  a  scandent 
(climbing)  shrub.  It  is  distinguished 
from  closely  related  species  by  its 
decussate  leaves  (arranged  in  pairs  at 
right  angles  to  the  next  pair  above  or 
below),  persistent  stipules  (bract-  or 
leaf-like  structures),  more  compact 
flower  clusters,  shorter  stems  on  cyathia 
(flower  cluster),  and  smaller  capsules 
(Koutnik  1987;  Koutnik  and  Huft  1999; 
57  FR  20580). 

Little  is  known  about  the  life  history 
of  Chamaesyce  halemanui.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Chamaesyce  halemanui 
was  found  in  Kauhao  and  Makaha' 
Valleys  in  the  Na  Pali-Kona  Forest 
Reserve,  Mahanaloa  Valley  in  Kuia 
NAR.  the  Halemanu  drainage  in  Kokee 
State  Park,  and  Olokele  Canyon  on  the 
island  of  Kauai.  Currently,  there  are  a 
total  of  nine  occurrences,  containing 
about  85  to  135  individuals,  in  Kuia 
Valley.  Poopooiki  Valley,  Kauhao 
Valley.  Kaha  Ridge,  Awaawapuhi 
Valley,  Waipio  Falls,  Halemanu,  and 
Kaluahaidu  in  the  Kokee  State  Park. 
Kuia  NAR,  and  Na  Pali-Kona  Forest 
Reserve  on  State-owned  land  (GDSI 
2000;  HINHP  Database  2000;  K.  Wood, 
in  litt.  1999;  K.  Wood.  pers.  conrni.. 
2001). 

Chamaesyce  halemanui  is  typically 
foimd  on  the  steep  slopes  of  gulches  in 
mesic  Acacia  koa  forests  at  elevations 
between  556  and  1.249  m  (1,825  and 
4.097  ft).  Associated  native  plant 
species  include  Alphitonia  ponderosa 
(kauila)^  Antidesma  platyphyllum 
(hame).  Asplenium  spp..  Bobea  brevipes 
(ahakea  lau  Hi),  Carex  meyenii,  Carex 
wahuensis,  Cheirodendron  trigynum 
(olapa).  Coprosma  spp..  Diospyros 
sandwicensis  (lama).  Dodonaea  viscosa, 


Elaeocarpus  bifidus  (kalia),  Hedyotis 
terminalis,  Kokia  kauaiensis  (kokio), 
Leptecophylla  tameiameiae  (pukiawe). 
Me/icopehaupuensis  (alani), 
Metrosideros  polymorpha,  Microlepia 
strigosa  (palapalai),  Panicum 
nephelophilum,  Pisonia  spp.  (papala 
kepau),  Pittosporum  spp.  (hoawa). 
Pleomele  aurea,  Pouteria  sandwicensis 
(alaa),  Psychotria  greenwelliae  (kopiko), 
Psychotria  mariniana  (kopiko),  or 
Santalum  freycinetianum  (iliahi)  (57  FR 
20580;  K.  Wood,  pers.  comm..  2001). 

The  major  threats  to  this  species  are 
competition  from  nonnative  plants, 
such  as  Lantana  camara,  Psidium 
cattleianum,  and  Stenotaphrum 
secundatum  (St.  Augustine  grass); 
habitat  degradation  by  feral  pigs; 
restricted  distribution;  small  population 
size;  increased  pstential  for  extinction 
resulting  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes; 
and  depressed  reproductive  vigor  (57  FR 
20580). 

Cyanea  asarifolia  (haha) 

Cyanea  asarifolia,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
sparingly  branched  shrub.  This  short- 
lived perennial  species  is  distinguished 
from  others  of  the  genus  that  grow  on 
Kauai  by  the  shape  of  the  leaf  base,  the 
leaf  width  in  proportion  to  the  length, 
and  the  presence  of  a  leaf  stalk 
(Lammers  1999;  59  FR  9304). 

Little  is  known  about  the  life  history 
of  Cyanea  asarifolia.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and, 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Cyanea  asarifolia  was 
known  only  from  along  the  bank  of 
Anahola  Stream  on  Kauai.  Currently, 
two  occurrences  with  approximately 
four  or  five  individuals  are  reported 
from  the  headwaters  of  the  Wailua  River 
in  central  Kauai  on  State-owned  land  in 
the  Lihue-Koloa  Forest  Reserve  (GDSI 
2000;  HINHP  Database  2000).         ^  -^  >^ 

This  species  typically  grows  in  "^ 

pockets  of  soil  on  sheer  wet  rock  clifk 
and  waterfalls  in  lowland  wet  forests  at 
elevations  between  182  and  1,212  m 
(597  and  3,976  ft).  Associated  native 
plant  species  include  ferns,  Bidens  spp. 
(kookoolau),  Dubautia  plantaginea 
(naenae).  Hedyotis  centranthoides 
(NGN).  Hedyotis  elatior  (awiwi), 
Lysimachia  filifolia  (kolokolo  kuahiwi), 
Machaerina  angustifolia  (uki), 
Metrosideros  polymorpha,  or  Panicum 
lineale  (NCN)  (59  FR  9304;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
a  risk  of  extinction  from  naturally 
occurring  events,  such  as  hurricanes 
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and  rock  slides,  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals; 
predation  by  introduced  slugs  and 
rodents  (roof  rats  (Rattus  rattus)  and 
mice  (Mus  musculus));  and  habitat 
degradation  by  feral  pigs  (59  FR  9304). 

Cyanea  recta  (haha) 

Cvanea  recta,  a  member  of  the 
bellflower  family  (Campanulaceae),  is 
an  unbranched  shrub  with  densely  hairy 
flowers.  This  short-lived  perennial 
species  is  distinguished  from  other 
species  in  the  genus  that  grow  on  Kauai 
by  the  following  characteristics: 
horizontal  or  ascending  inflorescence; 
narrowly  elliptic  leaves  12  to  28  cm  (4.7 
to  11  in)  long;  flat  leaf  margins;  and 
purple  berries  (Laihmers  1990). 

Little  is  known  about  the  life  history 
of  Cyanea  recta.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Cyanea  recta  was  found 
in  upper  Hanalei  Valley,  Waioli  Valley, 
Hanapepe  Valley,  Kalalau  cliffs. 
Wainiha  Valley,  Makaleha  Mountains, 
Limahuli  Valley.  Powerline  Trail,  and 
the  Lehua  Makanoe-Alakai  area  on  the 
island  of  Kauai.  Currently,  there  is  a 
total  of  eight  occurrences,  with 
approximately  198  to  208  individuals, 
on  State  and  private  lands  in  the 
following  areas:  Waioli  Valley,  the  left 
and  right  branches  of  Wainiha  Valley, 
Makaleha  Mountains,  and  Puu  Eu, 
including  areas  in  Halelea  Forest 
Reserve,  Kealia  Forest  Reserve,  and  the 
Lihue-Koloa  Forest  Reserve  (GDSI  2000; 
HINHP  Database  2000). 

Cyanea  recta  grows  in  lowland  wet  or 
mesic  Metrosideros  polymorpha  forest 
or  shrubland,  usually  in  gulches  or  on 
slopes,  and  typically  at  elevations 
between  234  and  1,406  m  (768  and 
4,613  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum.  Cheirodendron 
platyphyllum  (lapalapa),  Cibotium  spp. 
(hapuu),  Dicranopteris  linearis, 
Diplazium  spp.  (NCN) ,  or  Psychotria 
spp.  (61  FR  53070;  K.  Wood,  pers. 
comm.,  2001). 

The  major  threats  to  this  species  are 
bark  removal  and  other  damage  by  rats; 
habitat  degradation  by  feral  pigs; 
browsing  by  goats;  unidentified  slugs 
that  feed  on  the  stems;  and  competition 
with  the  nonnative  plant  species 
Blechnum  occidentale  (blechnum  fern), 
Clidemia  hirta  (Koster's  curse). 
Crassocephalum  crepidioides  (NCN), 
Deparia  petersenii  (NCN),  Erecbtites 
valerianifoUa  (fireweed),  Lantana 
camara.  Melastoma  candidum  (NCN), 


Paspalum  conjugatum  (Hilo  grass), 
Rubus  rosifolius  (thimbleberry), 
Sacciolepis  indica  (Glenwood  grass),  or 
Youngia  japonica  (Oriental  hawksbeard) 
(61  FR  53070). 

Cyanea  remyi  (haha) 

Cyanea  remyi,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub  with  generally  unbranched, 
unarmed  (lacking  prickles)  stems  which 
are  hairy  toward  the  base.  This  short- 
lived perermial  species  is  distinguished 
from  others  in  the  genus  that  grow  on 
Kauai  by  its  shrubby  habit;  relatively 
slender,  unarmed  stems;  smooth  or 
minutely  toothed  leaves;  densely  hairy 
flowers;  the  shape  of  the  calyx  lobes; 
length  of  the  calyx  and  corolla;  and 
length  of  the  corolla  lobe  relative  to  the 
floral  tube  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  Cyanea  remyi.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Currently,  there  are  seven  known 
occurrences  with  approximately  394  to 
484  individuals  among  them  on  the 
island  of  Kauai.  Cyanea  remyi  is 
reported  from  Pali  Eleele.  Waioli  Valley, 
Makaleha,  Blue  Hole,  Kawaikini.  and 
Kapalaoa  on  privately  and  State-owned 
lands,  including  the  Halelea  and  Lihue- 
Koloa  Forest  Reserves  (GDSI  2000; 
HINHP  Database  2000;  Lammers  and 
Lorence  1993;  K.  Wood,  in  litt.  1999). 

Cyanea  remyi  is  usually  found  in 
narrow  drainages  and  wet  streambanks 
in  lowland  wet  forest  or  shrubland  at 
elevations  between  215  and  1,167  m 
(704  and  3,829  ft).  Associated  native 
plant  species  include  various  "finger 
ferns"  (in  the  Grammitidaceae  family) 
and  "filmy  ferns"  (in  the 
Hymenophyllaceae  family), 
Adenophorus  spp.  (NCN),  Antidesma 
platyphyllum,  Bidens  spp.,  Broussaisia 
arguta,  Cheirodendron  spp.,  Cyrtandra 
spp.,  Diplazium  sandwichianum, 
Eragrostis  grandis  (kawelu),  Freycinetia 
arborea  (ieie),  Hedyotis  terminalis, 
Machaerina  angustifolia,  Metrosideros 
polymorpha,  Perrottetia  sandwicensis 
(olomea),  Pipturus  spp.  (mamaki), 
Psychotria  hexandra  (kopiko),  Syzygium 
sandwicensis  (ohia  ha),  Thelypteris  spp. 
(palapalaia),  Touchardia  latifolia 
(olona),  or  Urera  glabra  (opuhe)  (61  FR 
53070:  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  with  the  nonnative  plant 
species  Erechtites  valerianifoUa, 
Melastoma  candidum,  Paspalum 
conjugatum,  Psidium  cattleianum,  or 
Rubus  rosifolius;  habitat  degradation  by 
feral  pigs;  browsing  by  feral  goats; 
predation  by  rats;  unidentified  slugs 


that  feed  on  the  stems;  and  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
due  to  the  small  number  of  remaining 
populations  (61  FR  53070). 

Cyanea  undulata  (haha) 

Cyanea  undulata.  a  member  of  the 
bellflower  family  (Campanulaceae),  is 
an  unbranched  (or  the  stem  is 
occasionally  forked)  shrub  or  subshrub 
with  fine  rust-colored  hairs  covering  the 
lower  surface  of  the  leaves.  Its 
undulating  leaf  margins  distinguish  the 
species  irom  other  Kauai  members  of 
the  genus  (Lammers  1990.  1999). 

Native  members  of  the 
Campanulaceae  (bellflower)  family, 
including  the  genus  Cyanea,  are 
generally  believed  to  be  adapted  to 
pollination  by  native  nectar-eating 
passerine  birds,  such  as  the  Hawaiian 
"honeycreepers."  The  long,  tubular, 
slightly  curved  flowers  of  C.  undulata 
fit  this  model,  but  field  observations  are 
lacking.  The  fleshy  orange  fruits  of  this 
species  are  adapted  for  bird  dispersal 
like  other  species  of  Cyanea.  Although 
recognized  as  a  short-lived  perennial 
species,  specific  details  of  the  lif^ 
history  of  this  species,  such  as  growth 
rates,  age  plants  begin  to  flower,  and 
longevity  of  plants,  are  unknown 
(Lorence  and  Flynn  1991;  Service  1994). 

Historically,  Cyanea  undulata  was 
known  only  from  the  Wahiawa  Bog  area 
on  Kauai.  Currently,  one  occurrence 
with  a  total  of  28  individuals  is  reported 
on  privately  owned  land  along  the  bank 
of  a  tributary  of  the  Wahiawa  Stream  in 
the  Wahiawa  drainage  (GDSI  2000; 
HINHP  Database  2000). 

Cyanea  undulata  typically  grows  in 
narrow  drainages  and  wet  streambanks 
in  Metrosideros  polymorpha  dry  to 
montane  wet  forest  or  shrubland  at 
elevations  between  145  and  1,066  m 
(476  and  3.497  ft).  Associated  native 
species  include  various  grammitid  and 
filmy  ferns,  Adenophorus  spp., 
Antidesma  platyphyllum,  Broussaisia 
arguta,  Cheirodendron  spp..  Diplazium 
sandwichianum,  Dryopteris  glabra. 
Eragrostis  grandis  (kawelu),  Bidens 
spp..  Freycinetia  arborea,  Machaerina 
angustifolia,  Mariscus  spp.  (NCN). 
Melicope  feddei  (alani),  Perrottetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
mariniana.  Psychotria  hexandra, 
Sadleria  pallida  (amau),  Sadleria 
squarrosa  (apuu),  Smilax 
melastomifolia  (pioi),  Sphenomeris 
chinensis  (palaa),  Syzygium 
sandwicensis.  or  Thelypteris  spp. 
(Service  1994;  K.  Wood,  pers.  comm., 
2001). 

The  primary  threats  to  this  species 
include  competition  with  the  nonnative 
plant  species  Clidemia  hirta,  Cyathea 
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cooperi  (Australian  tree  fern),  Deparia 
petersenii,  Elephantopus  mollis  (NCN), 
Erechtites  valerianifoUa,  Melaleuca 
quinquenervia  (paperbark  tree), 
Melastoma  candidum,  Oplismenus 
hirt^llus  (basketgrass),  Paspalum 
conjugatum.  Paspalum  urvillei  (Vasey 
grass),  Pluchea  carolinensis  (soiubush). 
Psidium  cattleianum,  Rhodomyrtus 
tomentosa  (rose  myrtle),  Rubus 
rosifolius,  Sacciolepis  indica.  Setaria 
parviflora,  Stachytarpheta  australis.  or 
Youngia  japonica:  trampling  by  feral 
pigs;  landslides;  seed  predation  by  rats; 
herbivory  by  introduced  slugs;  loss  of 
pollinators;  hurricanes;  and  decreased 
reproductive  vigor,  restricted 
distribution,  and  extinction  due  to 
unforseen  circumstances  because  of 
small  population  lize  (Service  1994;  56 
FR  47695). 

Cyrtandra  cyaneoides  (mapele) 

Cyrtandra  cyaneoides.  a  member  of 
the  African  violet  family  (Gesneriaceae), 
is  an  erect  or  ascending,  fleshy,  usually 
imbranched  shrub  with  opposite 
toothed  leaves  which  have  impressed 
veins  on  the  lower  surface  that  are 
sparsely  covered  with  long  hairs.  This 
short-lived  perennial  species  differs 
from  others  of  the  genus  that  grow  on 
Kauai  by  being  a  succulent,  erect  or 
ascending  shrub;  a  bilaterally 
symmetrical  calyx  that  is  spindle- 
shaped  in  bud  and  falls  off  after 
flowering;  leaves  that  are  41  to  56  cm 
(16  to  22  in)  long  and  23  to  35  cm  (9 
to  14  in)  wide  and  have  a  wrinkled 
surface;  and  berries  with  shaggy  hairs 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Cyrtandra  cyaneoides.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically.  Cyrtandra  cyaneoides 
was  known  to  occur  only  along  the  trail 
to  Waialae  Valley  on  Kauai  until 
recently  discovered  in  other  areas.  It  is 
currently  known  from  five  occurrences, 
containing  about  354  to  454  individuals, 
on  private  and  State  lands  (including 
Halelea  Forest  Reserve  and  Alakai 
Wilderness  Preserve)  at  Pihea,  Waioli 
Valley,  Lumahai,  the  left  branch  of 
Wainiha  Valley,  and  Makaleha  (GDSI 
2000;  HINHP  Database  2000;  61  FR 
53070). 

Cyrtandra  cyaqeoides  typically  grows 
on  talus  rubble  on  steep  slopes  or  cliffs 
with  water  seeps  ruiuiing  below,  near 
streams  or  waterfalls  in  lowland  or 
montane  wet  forest  or  shrubland 
dominated  by  Metrosideros  polymorpha 
or  a  mixture  of  M.  polymorpha. 
Cheirodendron  spp.,  and  Dicranopteris 


linearis  at  elevations  between  157  and 
1,406  m  (514  and  4,614  ft).  Associated 
native  species  include  Bidens  spp., 
Boehmeria  grandis  (akolea),  Coprosma 
spp.,  Cyanea  spp.  (haha),  Cyrtandra 
longifolia  (haiwale),  Cyrtandra 
kauaiensis  (uluneihele),  Cyrtandra 
limahuliensis  (haiwale),  Diplazium 
sandwichianum,  Freycinetia  arborea. 
Gunnera  kauaiensis  (ape  ape),  Hedyotis 
terminalis,  Hedyotis  tryblium  (NCN), 
Machaerina  spp.,  Melicope  clusiifolia 
(kukaemoa),  Melicope  puberula  (alani), 
Perrottetia  sandwicensis.  Pipturus  spp., 
Psychotria  spp.,  Pritchardia  spp.  (loulu), 
or  Stenogyne  purpurea  (NCN)  (61  FR 
53070;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  with  nonnative  plant 
species  such  as  Deparia  petersenii, 
Drymaria  cordata  (pipili),  Paspalum 
conjugatum.  and  Rubus  rosifolius; 
predation  of  seeds  by  rats;  reduced 
reproductive  vigor  and  a  risk  of 
extinction  fi^m  natiu^lly  occurring 
events,  such  as  landslides  and 
hurricanes,  due  to  the  small  number  of 
populations;  and  habitat  degradation  by 
feral  pigs  (61  FR  53070). 

Cyrtandra  limahuliensis  (haiwale) 

Cyrtandra  limahuliensis,  a  member  of 
the  African  violet  family  (Gesneriaceae), 
is  an  unbranched  or  few-branched  shrub 
with  moderately  or  densely  hairy  leaves. 
The  following  combination  of 
characteristics  distingiiishes  this  short- 
lived perermial  species  from  others  of 
the  genus:  the  leaves  are  usually  hairy 
(especially  on  lower  surfaces),  the 
usually  symmetrical  calyx  is  tubular  or 
fuimel-shaped  and  encloses  the  fruit  at 
maturity,  and  the  flowers  are  borne 
singly  (Wagner  et  al.  1990). 

Little  is  known  about  the  life  history 
of  Cyrtandra  limahuliensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  (Service 
1995). 

Historically,  Cyrtandra  limahuliensis 
was  known  from  three  locations  on 
Kauai:  Wainiha  Valley,  Lumahai  Valley, 
and  near  Kilauea  River,  until  it  was 
recently  discovered  in  additional  areas. 
Currently,  a  total  of  13  occurrences, 
containing  approximately  2,746  to  3,024 
individuals,  are  reported  on  private  and 
State  lands  (including  the  Halelea, 
Kealia,  and  Lihue-Koloa  Forest 
Reserves)  at  Limahuli  Falls,  Lumahai 
Valley,  Waipa  Valley,  Waioli  Valley, 
Kekoiki,  M^aleha,  the  right  fork  of 
Wainiha  Valley.  Kualapa.  Blue  Hole. 
Kepalaoa,  and  Puu  Kolo  (GDSI  2000; 
HINHP  Database  2000). 

This  species  typically  grows  along 
streambanks  in  lowland  wet  forests  at 


elevations  between  208  and  1 ,594  m 
(681  and  5,228  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum.  Bidens  spp.,  Boehmeria 
grandis.  Charpentiera  spp.  (papala), 
Cibotium  glaucum  (hapuu),  Cyanea 
spp.,  Cyrtandra  kealiae  (haiwale). 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Dubautia  spp. 
(naenae).  Eugenia  reinwardtiana  (nioi), 
Gunnera  kauaiensis,  Hedyotis 
terminalis.  Hibiscus  waimeae  (kokio 
keokeo),  Metrosideros  poly^norpha, 
Perrottetia  sandwicensis,  Pipturus  spp., 
Pisonia  spp.,  Pritchardia  spp., 
Psyc/iotria  spp.,  Touchardia  latifolia,  or 
t/rera  glabra  (59  FR  9304;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  from  normative  plant 
species  {Blechnum  occidentale, 
Clidemia  hirta,  Erechtites  valerianifoUa. 
Hedychium  flavescens  (yellow  ginger). 
Melastoma  candidum,  Paspalum 
conjugatum,  Psidium  cattleianum, 
Psidium  guajava.  Rubus  rosifolius.  or 
Youngia  japonica);  habitat  degradation 
by  feral  pigs;  natiual  landslides;  and 
hvuTicanfes  (59  FR  9304). 

Delissea  rhytidosperma  (NCN) 

Delissea  rhytidosperma,  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  branched  shrub  with  lance-shaped 
or  elliptic  toothed  leaves.  This  short- 
lived pereiuiial  species  differs  from 
other  species  of  the  genus  by  the  shape, 
length,  and  margins  of  the  leaves  and  by 
having  hairs  at  the  base  of  the  anthers 
(part  of  stamen  that  produces  pollen) 
(Lammers  1999). 

Little  is  known  about  the  life  history 
of  Delissea  rhytidosperma.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Delissea  rhytidosperma 
was  known  from  as  far  north  as  Wainiha 
and  Limahuli  Valleys,  as  far  east  as 
Kapaa  and  Kealia,  and  as  far  south  as 
the  Haupu  Range,  between  the 
elevations  of  122  and  915  m  (400  and 
3,000  ft)  on  the  island  of  Kauai. 
Currently,  three  occurrences  on  private 
and  State  lands  (including  Kuia  NAR),  - 
with  a  total  of  11  individuals,  are 
reported  from  Kuia  Valley,  Puhakukane, 
and  the  Haupu  Range  (GDSI  2000; 
HINHP  Database  2000). 

This  speties  generally  grows  in  well- 
drained  soils  with  medium  or  fine- 
textiued  subsoil  in  Diospyros  (lama) 
diverse  lowland  mesic  forests  or  diverse 
Metrosideros  polymorpha-Acacia  koa 
forests  at  elevations  between  167  and 
895  m  (547  and  2.935  ft).  Associated 
native  plant  species  include  grammitid 
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fems,  Adenophorus  spp.,  Cyanea  spp., 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Doodia  kunthiana,  Euphorbia 
haeleeleana  (akoko),  Hedyotis  spp. 
(NCN),  LeptecophyUa  tameiameiae, 
Microlepia  strigosa,  Nestegis 
sandwicensis  (olopua),  Pisonia  spp., 
Psychotria  hobdyi  (kopiko),  or 
Pteralyxia  kauaiensis  (kaulu)  (59  PR 
9304:  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
predation  and/or  habitat  degradation  by 
mule  deer  [Odocoileus  hemionus 
eolumbianus],  feral  pigs,  and  goats; 
herbivory  by  rats  and  introduced  slugs; 
fire;  and  competition  with  the  nonnative 
plants  Cordyline  fruticosa  (ti),  Lantana 
camara,  Passiflora  ligularis  (sweet 
granadilla],  and  Passiflora  tarminiana 
(banana  poka):  and  a  risk  of  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals 
(Service  1995;  59  FR  9304). 

Delissea  rivularis  (oha) 

Delissea  rivularis,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub,  unbranched  or  branched  near  the 
base,  with  hairy  stem^  and  leaves 
arranged  in  a  rosette  at  the  tips  of  the 
stems.  This  short-lived  perennial 
species  is  distinguished  from  others  of 
the  genus  by  the  color,  length,  and 
curvature  of  the  corolla,  shape  of  the 
leaves,  and  presence  of  hairs  on  the 
stems,  leaves,  flower  clusters,  and 
corolla  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  Delissea  rivularis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Delissea  rivularis  was 
found  at  Waiakealoha  Waterfall, 
Waialae  Valley,  Hanakoa  Valley,  and 
Kaholuamanu  on  the  island  of  Kauai  (61 
FR  53070).  Currently,  this  species  is 
known  from  two  occurrences  with  a 
total  of  40  individuals.  The  occurrences 
are  reported  fi'om  Moaalele  and 
Hanakapiai  on  State  land  within  the 
Hono  o  Na  Pali  NAR  (GDSI  2000; 
HINHP  Database  2000;  K.  Wood,  in  litt. 
1999). 

Delissea  rivularis  is  found  on  steep 
slopes  near  streams  in  Metrosideros 
polymorpha-Cbeirodendron  trigynum 
montane  wet  or  mesic  forest  at 
elevations  between  722  and  1,306  m 
(2,370  and  4,286  ft).  Associated  native 
plant  species  include  Boehmeria 
grandis,  Broussaisia  arguta.  Carex  spp., 
Coprosma  spp.,  Dubautia  knudsenii 
(naenae),  Diplazium  sandwichianum, 


Hedyotis  foggiana  (NCN).  Ilex  anomala, 
Machaerina  angustifolia,  Melicope 
anisata  (mokihana),  Melicope 
clusiifolia,  Pipturus  spp.,  Psychotria 
hexandra,  or  Sadleria  spp.  (amau)  (61 
FR  53070;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  with  the  encroaching 
nonnative  plant  Rubus  argutus;  habitat 
destruction  by  feral  pigs;  predation  by 
rats;  and  reduced  reproductive  vigor 
and  a  risk  of  extinction  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  due  to  the  small  number  of 
remaining  individuals  (Service  1998a; 
61  FR  53070). 

Diellia  pallida  (NCN) 

Diellia  pallida,  a  member  of  the 
spleenwort  family  (Aspleniaceae),  is  a 
fern  that  grows  in  tufts  of  three  to  four 
light  green,  lance-shaped  fronds  along 
with  a  few  persistent  dead  ones,  and 
reproduces  by  spores,  the  minute, 
reproductive  dispersal  unit  of  fems  and 
fern  allies.  This  short-lived  perennial 
species  differs  from  others  of  this 
endemic  Hawaiian  genus  by  the  color 
and  sheen  of  the  midrib,  the  presence 
and  color  of  scales  on  the  midrib,  and 
the  frequent  fusion  of  sori  (a  group  or 
cluster  of  spore  cases)  (Wagner  1952, 
1987). 

Little  is  known  about  the  life  history 
of  Diellia  pallida.  Its  reproductive 
cycles,  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1995). 

Diellia  pallida  was  known  historically 
from  Halemanu  on  the  island  of  Kauai. 
More  recently  additional  occurrences 
have  been  found  and  currently,  there  is 
a  total  of  six  occurrences  with  43  to  48 
individuals  in  Mahanaloa  and  Kuia 
Valleys,  Makaha  Valley,  Waimea 
Canyon,  and  Koaie  Canyon,  all  on  State- 
owned  land  including  Kuia  NAR,  Na 
Pali-Kona  Forest  Reserve,  and  Puu  Ka 
Pele  Forest  Reserve  (GDSI  2000;  HINHP 
Database  2000;  59  FR  9304;  K.  Wood,  in 
litt.  1999). 

This  species  grows  on  bare  granular 
soil  with  dry  to  mesophytic  leaf  litter 
with  a  pH  of  6.9  to  7.9  on  steep  talus 
slopes  in  lowland  mesic  forests  at 
elevations  between  445  and  1,027  m 
(1,460  and  3,371  ft).  Associated  native 
plant  species  include  Acacia  koa, 
Alectryon  macrococcus,  Alphitonia 
ponderosa,  Alyxia  oliviformis, 
Antidesma  platyphyllum,  Asplenium 
spp.,  Carex  meyenii,  Diospyros 
hillebrandii  (lama),  Diospyros 
sandwicensis,  Doodia  kunthiana, 
Hedyotis  knudsenii  (NCN), 
LeptecophyUa  tameiameiae, 
Metrosideros  polymorpha,  Microlepia 
strigosa,  Myrsine  lanaiensis  (kolea). 


Nestegis  sandwicensis,  Psychotria 
mariniana,  Psydrax  odorata  (alahee), 
Pteralyxia  kauaiensis,  Rauvolfia 
sandwicensis  (hao),  Tetraplasandra 
kavaiensis  (ohe  ohe),  Wilkesia 
gymnoxiphium  (iliau),  or  Zanthoxylum 
dipetalum  (ae)  (59  FR  9304;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  this  species 
include  competition  with  the  nonnative 
plants  Aleurites  moluccana  (kukui), 
Cordyline  fruticosa,  Lantana  camara, 
Melia  azedamch  (Chinaberry), 
Oplismenus  hirtellus,  or  Stenotaphrum 
secundatum;  predation  and  habitat 
degradation  by  feral  goats,  pigs,  and 
deer;  fire;  and  a  risk  of  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hiuri canes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  (59 
FR  9304). 

Dubautia  latifolia  (koholapehu) 

Dubautia  latifolia,  a  member  of  the 
aster  family  (Asteraceae).  is  a  diffusely 
branched,  woody  perennial  vine  with 
leaves  that  are  conspicuously  net- 
veined,  with  the  smaller  veins  outlining 
nearly  square  areas.  A  vining  habit, 
distinct  petioles  (leaf  stalks),  and  broad 
leaves  with  conspicuous  net  veins 
outlining  squarish  areas  separate  this 
from  closely  related  species  (Carr  1982b, 
1985,  1999a). 

Individual  plants  of  this  species  do 
not  appear  to  be  able  to  fertilize 
themselves.  Since  at  least  some 
individuals  of  Dubautia  latifolia  require 
cross-pollination,  the  wide  spacing  of 
individual  plants  (e.g.,  each  0.5 
kilometer  (km)  (0.3  mile  (mi))  apart) 
may  pose  a  threat  to  the  reproductive 
potential  of  the  species.  The  very  low 
seed  set  noted  in  plants  in  the  wild 
indicates  a  reproductive  problem, 
possibly  asynchronous  flowering  or  lack 
of  pollinators.  Seedling  establishment 
and  survival  to  juvenile  stage  is  also 
rare.  Dubautia  latifolia  experiences 
seasonal  vegetative  decline  during  the 
spring  and  summer,  often  losing  most  of 
its  leaves.  New  growth  and  flowering 
occur  in  the  fall,  with  fiiiits  developing 
in  November.  Pollinators  and  seed 
dispersal  agents  are  unknown  (Carr 
1982b;  Service  1995). 

Historically.  Dubautia  latifolia  was 
found  in  the  Makaha,  Awaawapuhi, 
Waialae,  Kawaiula,  and  Kauhao  Valleys 
of  the  Na  Pali-Kona  Forest  Reserve, 
Nualolo  Trail  and  Valley  in  Kuia  NAR; 
Halemanu  in  Kokee  State  Park;  along 
Mohihi  Road  in  both  Kokee  State  Park 
and  Na  Pali-Kona  Forest  Reserve,  along 
the  Mohihi-Waialae  Trail  on  Mohihi 
and  Kohua  Ridges  in  both  Na  Pali-Kona 
Forest  Reserve  and  Alakai  Wilderness 
Preserve;  and  at  Kaholuamanu  on  the 
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island  of  Kauai.  Currently,  there  are  a 
total  of  26  occurrences  containing 
approximately  65  to  84  individuals  on 
State-owned  land  in  Kauhao  Valley, 
Makaha  Valley  headwaters,  Kuia  Valley, 
Kawaiula  Valley,  Kumuwela  Ridge, 
Awaawapuhi  Valley,  Waiakoali  picnic 
area,  Alakai  picnic  area,  Honopu  Trail. 
Nualolo  Trail,  Waineke  Swamp,  Noe 
Stream.  Kumuwela  Ridge,  Mohihi  Ditch, 
Mohihi-Waialae  Trail,  and  Kaluahaulu 
Ridge  in  the  Alakai  Wilderness 
Preserve,  Kokee  State  Park,  Kuia  NAR, 
Na  Pali-Kona  Forest  Reserve,  and  ' 
Waimea  Canyon  State  Park  (Carr  1982b; 
GDSI  2000;  HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

This  species  typically  grows  on  gentle 
to  steep  slopes  in  well  drained  soil  in 
semi-open  or  closed,  diverse  montane 
mesic  forest  dominated  by  Acacia  koa 
and/or  Metrosideros  polymorpha,  at 
elevations  between  544  and  1,277  m 
(1,786  and  4,189  ft).  Commonly 
associated  native  plant  species  are 
Alphitonia  ponderosa,  Antidesma 
platyphyllum,  Bobea  spp.,  Claoxylon 
sandwicense  (poola),  Coprosma 
waimeae  (olena),  Cyrtandra  spp., 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Ilex  anomala,  Melicope 
anisata,  Nestegis  sandwicensis, 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psychotria  mariniana,  Scaevola  spp. 
(naupaka),  or  Xylosma  spp.  (maua)  (59 
FR  9304;  K.  Wood.  pers.  comm..  2001). 

The  threats  to  this  species  include 
competition  from  the  nonnative  plants 
Acacia  meamsii  (black  wattle),  Erigeron 
karvinskianus  (daisy  fleabane). 
Hedychium  spp.  (ginger),  Lonicera 
japonica  (Japanese  honeysuckle), 
Passiflora  tarminiana,  Psidium 
cattleianum,  or  Rubus  argutus;  damage 
fi-om  trampling  and  grazing  by  feral  pigs 
and  deer;  vehicle  traffic  and  road 
maintenance;  seasonal  dieback;  the 
small  number  of  extant  individuals;  and 
restricted  distribution  (59  FR  9304). 

Dubautia  pauciflorula  (naenae) 

Dubautia  pauciflorula,  a  member  of   , 
the  aster  family  (Asteraceae),  is  a 
somewhat  sprawling  shrub  or  erect 
small  tree  with  narrowly  lance-shaped 
or  elliptic  leaves  clustered  toward  the 
ends  of  the  stems.  The  tiny,  two-  to  four- 
flowered  heads  distinguish  this  short- 
lived perennial  species  from  its  relatives 
(Carr  1985,  1999a). 

Few  details  are  known  about  the  life 
history  of  any  Dubautia  species  under 
natural  conditions.  Certain  species 
produce  viable  seed  when  self- 
pollinated  (self-fertile),  although  others 
fail  to  do  so. (self-infertile).  Low 
pollinator  numbers  resulting  in  reduced 


cross-pollination  and  consequently  low 
numbers  of  viable  seeds  could  explain 
the  small  population  sizes.  Because  of 
their  structure  and  small  size,  flowers  of 
D.  pauciflorula  are  presumably 
pollinated  by  small  generalist  insects, 
although  field  observations  are  lacking. 
The  bristle-like  pappus  (tuft  of 
appendages  that  crowns  the  ovary  or 
fruit)  probably  represents  an  adaptation 
for  wind  dispersal.  Very  little  is  known 
about  the  life  cycle  of  this  species, 
including  growth  rates,  longevity  of  the 
plants,  and  number  of  years  the  plants 
remain  reproductive  (Carr  1985;  Service 
1994;  56  FR  47695). 

Historically  and  currently,  this 
species  is  found  only  on  State 
(including  the  Lihue-Koloa  Forest 
Reserve)  and  privately  owned  lands  in 
the  Wahiawa  drainage  on  Kauai.  There 
are  four  occurrences  containing  42 
individual  plants  (GDSI  2000;  HINHP 
Database  2000). 

These  populations  are  foimd  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  within 
stream  drainages  at  elevations  between 
564  and  1.093  m  (1,849  and  3,587  ft). 
Associated  native  plant  species  include 
Antidesma  platyphyllum,  Broussaisia 
arguta,  Cheirodendron  spp.,  Dubautia 
laxa  (naenae  pua  melemele),  Embelia 
pacifica  (kilioe),  Hesperomannia 
lydgatei,  Labordia  waialealae 
(kamakahala  lau  Hi),  Melicope  spp., 
Nothoperanema  nibiginosa  (NCN), 
Pritchardia  spp.,  Psychotria  spp., 
Sadleria  spp..  Scaevola  mollis  (naupaka 
kuahiwi),  Syzygium  sandwicensis,  or 
Tetraplasandra  spp.  (ohe  ohe)  (K. 
Wood,  pers.  comm.,  2001). 

The  tnreats  to  this  plant  include 
direct  competition  with  normative  plant 
species  such  as  Melastoma  candidum  or 
Psidium  cattleianum,  and  potential 
threats  from  Clidemia  hirta,  Cyathea 
cooperi,  Deparia  petersenii, 
Elephantopus  mollis,  Erechtites 
valerianifolia,  Melaleuca  quinquenervia, 
Oplismenus  hirtellus,  Paspalum 
conjugatum,  Paspalum  urvillei,  Pluchea 
carolinensis,  Rhodomyrtus  tomentosa, 
Rubus  rosifolius,  Sacciolepis  indica, 
Setaria  parviflora,  Stachytarpheta 
australis,  or  Youngia  japonica; 
trampling  by  feral  pigs;  landslides  and 
erosion;  restricted  distribution;  and 
hurricanes  (Service  1994;  56  FR  47695). 

Exocarpos  luteolus  (heau) 

Exocarpos  luteolus,  a  member  of  the 
sandalwood  family  (Santalaceae),  is  a 
moderately  to  densely  branched  shrub 
with  knobby  branches  and  leaves  that 
are  either  minute  scales  or  typical 
leaves.  This  short-lived  perennial 
species  is  distinguished  fi'om  others  of 
the  genus  by  its  generally  larger  fruit 


with  four  indentations  and  by  the  color 
of  the  receptacle  and  fiiiit  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Exocarpos  luteolus.  This  species 
tends  to  grow  at  habitat  edges  where 
there  is  adequate  light  and  is  likely  to 
be  semi-parasitic.  Flowering  cycles, 
pollination  vector^  seed  dispersal 
agents,  longevity,  other  specific 
envirormiental  requirements,  and     ' 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Exocarpos  luteolus  was 
known  from  three  general  locations  on 
Kauai:  Wahiawa  Bog,  Kaholuamanu, 
and  Kiunuwela  Ridge.  Currently,  there 
is  a  total  of  nine  occurrences  containing 
approximately  75  individual  plants. 
This  species  has  a  scattered  distribution 
on  State  (Kuia  NAR,  Na  Pali  Coast  State 
Park,  Na  Pali-Kona  Forest  Reserve,  and 
Puu  Ka  Pele  Forest  Reserve)  and 
privately  owned  lands  and  is  reported 
from  Pohakuao,  the  right  fork  and  left 
fork  of  Kalalau  Val|ey,  Hipalau  Valley, 
Koaie  Canyon,  Mahanaloa  Valley,  Kuia 
Valley,  Poopooiki  Valley,  Nualolo  Trail, 
Makaha  Valley,  and  Haeleele  Valley 
(GDSI  20Q0:  HINHP  Database  2000;  K.. 
Wood,  in  litt.  1999). 

This  species  is  found  at  elevations 
between  361  and  1,465  m  (1,183  and 
4,808  ft)  in  wet  places  bordering 
swamps  or  open  bogs  and  on  open,  dry 
ridges  in  lowland  or  montane  mesic 
Acacia  koa-Metrosideros  polymorpha- 
dominated  forest  communities  with 
Dicranopteris  linearis.  Associated  native 
plant  species  include  Bobea  brevipes, 
Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Dianella  sandwicensis, 
Dodonaea  viscosa,  Dubautia  laevigata, 
Elaeocarpus  bifidus,  Hedyotis 
terminalis,  LeptecophyUa  tameiameiae, 
Melicope  haupuensis,  Peperomia  spp., 
Pleomele  aurea,  Poa  sandvicensis 
(Hawaiian  bluegrass),  Pouteria 
sandwicensis,  Psychotria  greenwelliae, 
Psychotria  mariniana.  Santalum 
freycinetianum,  or  Schiedea 
stellarioides  (Service  1995;  59  FR  9304; 
K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
feral  goats  and  pigs;  competition  with 
the  nonnative  plants  Acacia  meamsii, 
Corynocarpus  laevigata  (karakanut), 
Erigeron  karvinskianus,  Morella  faya 
(firetree),  or  Rubus  argutus;  seed 
predation  by  rats;  fire;  and  erosion 
(Service  1995;  59  FR  9304). 

Hedyotis  st.-johnii  (Na  Pali  beach 
hedyotis) 

Hedyotis  st.-johnii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  succulent 
perennial  herb  with  slightly  woody, 
trailing,  quadrangular  stems  and  fleshy 
leaves  clustered  towards  the  base  of  the 
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stem.  This  species  is  distinguished  from 
related  species  by  its  succulence, 
basal ly  clustered  fleshy  leaves,  shorter 
floral  tube,  and  large  leafy  calyx  lobes 
when  in  fruit  {Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  st.-johnii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Currently,  there  are  a  total  of  eleven 
occurrences,  containing  approximately 
227  to  292  individuals,  on  State-owned 
land  in  Nualolo  Valley,  Nualolo  Kai, 
Kaahole  Valley,  Keawanui,  Kawaiula 
Valley.  Milolii  Spring,  Makaha  Point, 
Polihale  Spring,  Kalepa  Valley,  and 
Nakeikionaiwi  Caves  within  the  Na  Pali 
Coast  State  Park  and  Puu  Ka  Pele  Forest 
Reserve  (GDSl  2000;  HINHP  Database 
2000). 

This  plant  grows  in  the  crevices  of 
north-facing,  near-vertical  coastal  cliff 
faces  within  the  spray  zone  in  sparse 
dry  coastal  shrubland  at  elevations 
between  0  and  187  m  (0  and  613  ft). 
Associated  native  plant  species  include 
Artemisia  au$tralis,  Bidens  spp., 
Capparis  sandwichiana  (maiapilo), 
Chamaesyce  celastroides,  Eragrostis 
variabilis,  Heteropogon  contortus, 
Lipochaeta  connata  (nehe),  Lycium 
sandwicense  (ohelo  kai),  Myoporum 
sandwicense  (naio),  Nototrichium 
sandwicense  (kului),  or  Schiedea 
apokremnos  (maolioli)  (56  FR  49639;  K. 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
herbivory  and  habitat  degradation  by 
feral  goats;  competition  from  nonnative 
plant  species,  especially  Pluchea 
carolinensis;  landslides:  fire;  trampling 
and  grazing  by  cattle  [Bos  taurus);  and 
a  risk  of  extinction  due  to  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  as  well  as  decreased 
reproductive  vigor  because  of  the  small 
population  sizes  and  restricted 
distribution  (Service  1995;  56  FR 
49639). 

Hesperomannia  lydgatei  (NCN) 

Hesperomannia  lydgatei,  a  member  of 
the  aster  family  (Asteraceae)  is  a 
sparsely  branched,  small,  long-lived 
perennial  tree  2  to  4  m  (6.5  to  13  ft)  tall 
with  lance-shaped  or  elliptic  leaves.  The 
flower  heads  are  clustered  at  the  ends  of 
branches  and  pendant  (hanging)  when 
mature.  The  species  is  distinguished 
from  other  members  of  this  endemic 
Hawaiian  genus  by  its  pendant  flower 
heads,  longer  and  narrower  hairless 
flower  stalks,  and  shorter  involucral 
(floral)  bracts  (Wagner  et  al  1999). 

Almost  no  mature  ftnits  develop,  and 
it  is  possible  that  Hesperomannia 


lydgatei  is  self-infertile  and  fails  to  set 
seed  unless  cross-pollinated  with  other 
individuals.  The  flower  heads  with 
long,  tubular  yellow  florets  suggest 
pollination  by  long-tongued  insects 
such  as  moths  or  butterflies,  although 
field  observation  is  required  to  confirm 
this.  Absence  of  the  appropriate 
pollinator(s)  could  be  responsible  for 
the  observed  lack  of  viable  seeds.  The 
plume-like  hairs  crowning  the  fruit 
strongly  suggests  dispersal  by  wind,  as 
in  many  members  of  the  aster  family. 
This  species  grows  almost  exclusively 
along  streams,  however,  so  dispersal  by 
water  currents  is  also  likely.  Specific 
details  regarding  growth  rates,  age  trees 
begin  flowering  in  the  wild,  length  of 
time  they  remain  reproductive,  and 
longevity  of  the  plants  are  unknown 
(Service  1994). 

Historically,  Hesperomannia  lydgatei 
was  found  in  the  Wahiawa  Mountains  of 
Kauai.  Ciurently,  this  species  is  known 
from  State  (Halelea  Forest  Reserve)  and 
privately  owned  lands  in  the  Pali  Eleele, 
Waiole  Valley,  Wahiawa  and  Kapalaoa 
areas.  There  are  four  occurrences 
containing  a  total  of  304  individual 
plants  (GDSI  2000;  HINHP  Database 
2000;  K.  Wood,  in  litt.  1999). 

Hesperomannia  lydgatei  is  fpimd  at 
elevations  between  207  and  1,570  m 
(680  and  5.151  ft)  along  streambanks 
and  forested  slopes  in  rich  brown  soil 
and  silty  clay  in  Metrosideros 
polymorpha  or  M.  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest.  Associated  native  plant  species 
include  Adenophorus  periens  (pendent 
kihi  fern).  Antidesma  platyphyllum, 
Broussaisia  arguta,  Cheirodendron  spp., 
Cyanea  spp.,  Dubautia  knudsenii, 
Dubautia  laxa,  Dubautia  pauciflorula, 
Dubautia  raillardioides  (naenae), 
Elaphoglossum  spp.,  Freycinetia 
arborea,  Hedyotis  terminalis,  Labordia 
lydgatei  (kamakahala),  Machaerina 
angustifolia,  Peperomia  spp., 
Pritchardia  spp.,  Psychotria  hexandra, 
or  Syzygium  sandwicensis  (HINHP 
Database  2000;  Service  1994;  K.  Wood, 
pers.  comm.,  2001). 

Threats  to  the  species  include 
nonnative  plants,  feral  goats,  rats, 
landslides,  and  erosion  (Service  1994). 

Hibiscadelphus  woodii  (hau  kuahiwi) 

Hibiscadelphus  woodii,  a  member  of 
the  mallow  family  (Malvaceae),  is  a 
small  branched,  long-lived  perennial 
tree  with  a  rounded  crown. 
Hibiscadelphus  woodii  differs  from  the 
other  Kauai  species  in  the  genus  by 
characteristics  of  the  leaf  surface  and 
whorled  leaves  and  by  bract  and  flower 
color  (Bates  1999;  Lorence  and  Wagner 
1995). 


Flowering  material  has  been  collected 
in  March,  April,  and  September,  but  no 
fruit  set  has  been  observed  in  spite  of 
efforts  to  manually  outcross  the  flowers. 
A  museum  specimen  of  a  flower 
contains  three  adult  Nitidulidae  (sap) 
beetles,  probably  an  endemic  species. 
The  damage  by  these  larvae  may  be 
responsible  for  the  observed  lack  of  fruit 
set  in  Hibiscadelphus  woodii  (Lorence 
and  Wagner  1995;  Service  1998a).  No 
additional  life  history  information  for 
this  species  is  ciurently  known. 

Hibiscadelphus  woodii  has  been 
found  only  at  the  site  of  its  original 
discovery  on  State-owned  land  in  the 
left  branch  of  Kalalau  Valley,  within  the 
Na  Pali  Coast  State  Park  on  Kauai.  Only 
two  trees  of  this  species  are  currently 
known  (GDSl  2000;  HINHP  Database 
2000;  K.  Wood,  in  litt.  2001). 

Hibiscadelphus  woodii  is  found  at 
elevations  between  219  and  1,197  m 
(717  and  3,926  ft)  on  basalt  talus  or  cliff 
walls  in  Metrosideros  polymorpha 
montane  mesic  forest.  These  forests 
contain  one  or  more  of  the  following 
associated  native  plant  species: 
Artemisia  australis,  Bidens  sandvicensis 
(kookoolau),  Carex  meyenii, 
Chamaesyce  celastroides  var. 
hanapepensis  (akoko),  Dubautia  spp., 
Hedyotis  spp.,  Lepidium  serra, 
Lipochaeta  spp.  (nehe).  Lobelia 
niihauensis  (NCN),  Lysimachia 
glutinosa  (kolokolo  kuahiwi),  Melicope 
pallida  (alani),  Myrsine  spp.  (kolea), 
Nototrichium  spp.. (kului),  Panicum 
lineale,  Poa  mannii  (NCN),  or  Stenogyne 
campanulata  (NCN)  (HINHP  Database 
2000;  Lorence  and  Wagner  1995;  61  FR 
53070;  K.  Wood,  pers.  comm.,  2001). 

Major  threats  to  Hibiscadelphus 
woodii  are  habitat  degradation  by  feral 
goats  and  pigs;  competition  from  the 
normative  plant  species  Erigeron 
karvinskianus;  nectar  robbing  by  the 
Japanese  white-eye  (Zosterops 
japonicus),  an  introduced  bird;  and  a 
risk  of  extinction  from  naturally 
occurring  events  (e.g.,  rock  slides),  and 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  at 
the  only  known  site  (Lorence  and 
Wagner  1995;  61  FR  53070). 

Hibiscus  clayi  (Clay's  hibiscus) 

Hibiscus  clayi,  a  member  of  the 
mallow  family  (Malvaceae),  is  a  long- 
lived  perennial  shrub  or  small  tree.  This 
species  is  distinguished  from  other 
native  Hawaiian  members  of  the  genus 
by  the  lengths  of  the  calyx,  calyx  lobes, 
and  capsule  and  by  the  margins  of  the 
leaves  (Bates  1999). 

Little  is  known  about  the  life  history 
of  Hibiscus  clayi.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
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environmental  requirements,  and 
limiting  factors  are  unknowrn  (Service 
1995). 

Historically,  Hibiscus  clayi  was 
known  from  scattered  locations  on 
Kauai:  the  Kokee  region  on  the  western 
side  of  the  island,  Moloaa  Valley  to  the 
north,  Nounou  Moimtain  in  Wailua  to 
the  east,  and  as  iai  south  as  Haiku  near 
Halii  Stream.  At  this  time,  only  one 
occurrence  on  State  land  in  the  Nounou 
Mountains,  with  a  total  of  four 
individuals,  is  knovra  to  be  extant  (GDSI 
2000;  HINHP  Database  2000). 

Hibiscus  clayi  generally  grows  on 
slopes  at  elevations  between  9  and  765 
m  (29  and  2,509  ft)  in  Acacia  koa  or 
Diospyros  spp. -Pisonia  spp.- 
Metrosideros  polymorpha  lowland  dry 
or  mesic  forest  with  Artemisia  australis, 
Bidens  spp.,  Cyanea  hardyi  (haha), 
Gahnia  spp.,  Hedyotis  acuminata  (au), 
Munroidendron  racemosum  (NCN), 
Pandanus  tectorius  (hala),  Panicum 
tenuifolium  (mountain  pili),  Pipturus 
spp.,  Pleomele  aurea,  Psychotria  spp.,  or 
Psydrax  odorata  (HINHP  Database  2000; 
59  FR  9304;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  this  species  are 
herbivory  and  habitat  degradation  by 
feral  pigs;  competition  from  the 
nonnative  plant  species  Araucaria 
columnaris  (Norfolk  Island  pine)  and 
Psidium  cattleianum;  trampling  by 
humans;  and  a  risk  of  extinction  due  to 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  as  well  as 
decreased  reproductive  vigor  because  of 
the  small  population  size  and  restricted 
distribution  (HINHP  Database  2000;  59 
FR  9304). 

Hibiscus  waimeae  ssp.  hannerae  (kokio 
keokeo) 

Hibiscus  waimeae  ssp.  hannerae,  a 
member  of  the  mallow  family 
(Malvaceae),  is  a  gray-barked  tree  with 
star-shaped  hairs  densely  covering  its 
leaf  and  flower  stalks  and  branchlets. 
The  long-lived  perennial  species  is 
distinguished  from  others  of  the  genus 
by  the  position  of  the  anthers  along  the 
staminal  column,  length  of  the  staminal 
column  relative  to  the  petals,  color  of 
the  petals,  and  length  of  the  calyx.  Two 
subspecies,  ssp.  hannerae  and  ssp. 
waimeae,  both  endemic  to  Kauai,  are 
recognized.  Subspecies  hannerae  is 
distinguishable  from  ssp.  waimeae  by  its 
larger  leaves  and  smaller  flowers  (Bates 
1999). 

Little  is  known  about  the  life  history 
of  Hibiscus  waimeae  ssp.  hannerae.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 


Historically,  Hibiscus  waimeae  ssp. 
hannerae  was  knowm  from  Kalihiwai 
and  adjacent  valleys,  Limahuli  Valley, 
and  Hanakapiai  Valley.  This  subspecies 
is  no  longer  extant  at  Kalihiwai. 
Currently,  there  are  two  occurrences 
containing  27  individuals  on  State  (Na 
Pali  Coast  State  Park)  and  privately 
owned  lands  in  Hanakapiai  Valley, 
Limahuli  Valley,  and  Pohakuao  (Bates 
1999;  GDSI  2000;  HINHP  Database 
2000). 

Hibiscus  waimeae  ssp.  hannerae 
grows  at  elevations  between  1 74  and 
1,154  m  (570  and  3,787  ft),  ft  is  found 
in  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Pisonia  spp.- 
Charpentiera  elliptica  (papala)  lowland 
wet  or  mesic  forest  with  Antidesma 
spp.,  Bidens  spp.,  Bobea  spp.,  Cibotium 
spp.,  Cyanea  spp.,  Cyrtandra  spp., 
Perrottetia  sandwicensis,  Pipturus  spp., 
Psychotria  spp.,  Sadleria  spp.,  or 
Syzygium  sandwicensis  (Bates  1999; 
HINHP  Database  2000;  Service  1998a;  K. 
Wood,  pers.  comm.,  2001). 

Major  threats  to  Hibiscus  waimeae 
ssp.  hannerae  are  habitat  degradation  by 
feral  pigs,  competition  with  normative 
plant  species,  and  a  risk  of  extinction 
bom  naturally  occurring  events  (e.g., 
landslides  and  hurricanes)  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  populations 
(HINHP  Database  2000;  61  FR  53070). 

Kokia  kauaiensis  (kokio) 

Kokia  kauaiensis,  a  member  of  the 
mallow  family  (Malvaceae),  is  a  small 
tree.  This  long-lived  perennial  species  is 
distinguished  from  others  of  this 
endemic  Hawaiian  genus  by  the  length 
of  the  bracts  surrounding  the  flower 
head,  number  of  lobes  and  the  width  of 
the  leaves,  the  length  of  the  petals,  and 
the  length  of  the  hairs  on  the  seeds 
(Bates  1999). 

Little  is  known  about  the  life  history 
of  Kokia  kauaiensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
ddspersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Kokia  kauaiensis  was 
found  as  seven  scattered  occurrences  on 
northwestern  Kauai.  Ciurently,  there  are 
a  total  of  21  occurrences  with  166  to  171 
individuals,  found  in  Pohakuao,  the  left 
branch  of  Kalalau  Valley,  Paaiki  Valley, 
Kuia  Valley,  Koaie  Canyon,  Kipalau 
Valley,  and  Kawaiiki  Valley,  all  on 
State-owned  land  within  Kuia  NAR,  Na 
Pali  Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve  (GDSI  2000;  HINHP 
Database  2000;  K.  Wood,  in  litt.  1999). 

Kokia  kauaiensis  typically  grows  in 
diverse  mesic  forest  at  elevations 
between  215  and  1,049  m  (707  and 


3,441  ft).  Associated  native  plant 
species  include  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  spp.,  Bobea  spp., 
Chamaesyce  celastroides.  Claoxylon 
sandwicense,  Dicranopteris  linearis, 
Diellia  pallida,  Diospyros  hillehrandii, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Flueggea  neowawraea 
(mehamehame),  Hedyotis  spp..  Hibiscus 
spp.  (aloalo),  Isodendrion  laurifolium 
(aupaka),  Lipochaeta  fauriei  (nehe), 
Melicope  spp.,  Metrosideros 
polymorpha,  Nestegis  sandwicensis, 
Nototrichium  spp.,  Pisonia  spp., 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psydrax  odorata,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Santalum 
freycinetianum  var.  pyrularium  (iliahi), 
Streblus  pendulinus  (aiai),  Syzygium 
sandwicensis,  Tetraplasandra  spp.,  or 
Xylosma  spp.  (Bates  1999;  HINHP 
Dat   jase  2000;  Service  1998a;  K.  Wood, 
pers.  comm.,  2001). 

Competition  with  and  habitat 
degradation  by  invasive  nonnative  plant  ^ 
species,  substrate  loss  from  erosion, 
habitat  degradation  and  browsing  by 
feral  goats  and  deer,  and  seed  predation 
by  rats  are  the  major  threats  affecting  the 
survival  of  Kokia  kauaiensis  (HINHP 
Database  2000;  Service  1998a;  Wood 
and  Perlman  1993). 

Labordia  lydgatei  (kamakahala) 

Labordia  lydgatei,  a  member  of  the 
logania  family  (Loganiaceae),  is  a  much- 
branched  perennial  shrub  or  small  tree 
with  sparsely  hairy,  square  stems.  The 
small  size  of  the  flowers  and  capsules 
borne  on  sessile  (attached  to  the  base) 
inflorescences  (a  flower  cluster) 
distinguish  it  from  other  members  of  the 
genus  growing  in  the  same  area  (Wagner 
etal.  1999). 

Inunature  fruits  were  seen  on  two 
plants  during  surveys  in  1991  and  1992 
by  botanists  from  NTBG,  and  remnants 
of  old  fruiting  bodies  were  seen  on 
another,  suggesting  that  the  plants  are 
able  to  self-fertilize.  It  is  also  suspected 
that  the  fruits  of  this  species  are  adapted 
for  bird  dispersal.  Due  to  a  lack  of  bird 
or  other  native  pollinators,  pollination 
may  be  inhibited.  Microhabitat 
requirements  for  seed  germination  and 
growth  may  also  be  extremely  specific. 
Virtually  nothing  is  known  about  the 
life  history  or  ecology  of  this  species 
(Service  1994). 

This  species  was  originally  known 
from  the  Wahiawa  drainage.  Waioli 
Stream  Valley,  and  Makaleha  Mountains 
on  Kauai.  Labordia  lydgatei  is  currently 
known  froni  six  occurrences,  consisting 
of  37  individual  plants,  located  on  State 
(Lihue-Koloa  and  Halelea  Forest 
Reserves)  and  privately  owned  lands  at 
Pali  Eleele,  Waioli  Valley.  Leleiwi, 
Lumahai  Valley,  and  Kapalaoa  (GDSI 
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2000:  HINHP  Database  2000;  K.  Wood, 
in  litt.  1999). 

Labordia  lydgatei  is  found  on 
streambanks  in  Metrosideros 
poIvmorpha-Dicranopteris  linearis 
lowland  wet  forest  at  elevations 
between  182  and  1.048  m  (597  and 
3,437  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii  (hame), 
Cyanea  spp.,  Cyrtandra  spp.,  Dubautia 
knudsenii,  Hedyotis  terminalis,  Ilex 
anomala,  Labordia  hirtella    , 
(kamakahala),  Psychotria  spp.,  or 
Svzvgium  sandwicensis  (HINHP 
Database  2000;  Service  1994;  K.  Wood, 
pers.  conun.,  2001). 

Competition  from  nonnative  plants 
poses  tbe  greatest  threat  to  the  survival 
of  Labordia  lydgatei  (56  FR  47695). 
Additional  threats  include  habitat 
degradation  from  feral  pigs;  rats,  a 
potential  seed  predator;  landslides  and 
erosion;  reduced  germination;  and  a 
lack  of  dispersal  or  pollination  agents 
(Service  1994). 

Labordia  tinifolia  var.  wahiawaensis 
(kamakahala) 

Labordia  tinifolia  var.  wahiawaensis, 
a  member  of  the  logania  family 
(Loganiaceae),  is  a  shrub  or  small  tree 
with  hairless,  cylindrical  young 
branches.  This  long-lived  perennial 
species  differs  from  others  of  the  genus 
by  having  a  long  common  flower  cluster 
stalk,  hairless  young  stems  and  leaf 
surfaces,  transversely  wrinkled  capsule 
valves,  and  length  of  the  corolla  lobes. 
Three  varieties  of  Labordia  tinifolia  are 
recognized:  vaf.  lanaiensis  on  Lanai  and 
Molokai;  var.  tinifolia  on  Kauai,  Oahu, 
Molokai,  Maui,  and  Hawaii;  and  var. 
wahiawaensis,  endemic  to  Kauai.  The 
variety  wahiawaensis  is  distinguished 
from  the  other  two  by  its  larger  corolla 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Labordia  tinifolia  var.  wahiawaensis. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Labordia  tinifolia  var.  wahiawaensis 
has  only  been  known  from  one 
occurrence  with  a  current  total  of 
approximately  20  to  30  individual 
plants  on  private  land  in  the  Wahiawa 
drainage  in  the  Wahiawa  Mountains 
(GDSI  2000;  HINHP  Database  2000). 

Labordia  tinifolia  var.  wahiawaensis 
grows  along  streambanks  in  lowland 
wet  forests  dominated  by  Metrosideros 
polymorpha  at  elevations  between  458 
and  1,006  m  (1,502  and  3,301  ft),  with 
Antidesma  platyphyllum.  Athyrium 
microphyllum  (akolea),  Cheirodendron 
spp.,  Cyrtandra  spp.,  Dicranopteris 
linearis,  Hedyotis  terminalis,  or 


Psychotria  spp.  (HINHP  Database  2000; 
K.  Wood,  pers.  comm..  2001). 

The  primary  threats  to  the  remaining 
individuals  of  Labordia  tinifolia  var. 
wahiawaensis  are  competition  with 
nonnative  plants,  habitat  degradation  by 
feral  pigs,  trampling  by  humans,  and  a 
risk  of  extinction  from  catastrophic 
random  events  or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  in  a  single  population  (61 
FR  53070). 

Lipochaeta  fauriei  (nehe) 

Lipochaeta  fauriei,  a  member  of  the 
aster  family  (Asteraceae),'is  a  perennial 
herb  with  somewhat  woody,  erect  or 
.climbing  stems.  This  short-lived 
perennial  species  differs  from  other 
species  on  Kauai  by  having  a  greater 
number  of  disk  and  ray  flowers  per 
flower  head,  longer  ray  flowers,  and 
longer  leaves  and  leaf  stalks  (Gardner 
1976, 1979;  Service  1995;  Wagner  et  al. 
1985,  1990). 

Little  is  known  about  the  life  history 
of  Lipochaeta  fauriei.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currently,  Lipochaeta 
fauriei  is  known  from  Olokele  Canyon 
on  Kauai.  This  species  is  now  found  on 
State-owned  land  in  Poopooiki  Valley, 
Kuia  Valley,  Haeleele  Valley,  and 
Kawaiiki  Valley  within  Kuia  NAR,  Na 
Pali-Kona  Forest  Reserve,  and  Puu  Ka 
Pele  Forest  Reserve.  Currently  there  is  a 
total  of  five  occurrences  with  82 
individuals.  An  occurrence  in  Koaie 
Canyon  previously  thought  to  be  L. 
fauriei  was  later  identified  as 
Melanthera  subcordata  (nehe)  (Gardner 
1979;  GDSI  2000;  HINHP  Database  2000; 
Service  1995;  K.  Wood,  in  litt.  1999). 

This  species  grows  most  often  in 
moderate  shade  to  full  sun  and  is 
usually  found  on  the  sides  of  steep 
gulches  in  diverse  lowland  mesic  forests 
at  elevations  between  436  and  947  m 
(1,432  and  3,108  ft).  Associated  native 
plant  species  include  Acacia  koa.  Carex 
meyenii,  Carex  wahuensis, 
Dicranopteris  linearis,  Diospyros  spp., 
Dodonaea  viscosa.  Euphorbia 
haeleeleana,  Hibiscus  waimeae.  Kokia 
kauaiensis,  Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Pleomele  aurea, 
Psychotria  greenwelliae,  Psychotria 
mariniana,  or  Sapindus  oahuensis 
(lonomea)  (HINHP  Database  2000;  K. 
Wood.  pers.  comm.,  2001). 

Major  threats  to  Lipochaeta  fauriei  are 
predation  and  habitat  degradation  by 
feral  goats  and  pigs  and  competition 
with  invasive  nonnative  plants.  Fire  is 
also  a  significant  threat  to  L.  fauriei  due 


to  the  invasion  of  Melinis  minutiflora,  a 
fire-adapted  grass  that  creates 
unnaturally  high  fuel  loads.  The  small 
total  number  of  individuals  makes  the 
species  susceptible  to  extinction  from 
naturally  occiuring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  (HINHP 
Database  2000;  Service  1995;  59  FR 
9304). 

Lipochaeta  micrantha  (nehe) 

Lipochaeta  micrantha,  a  member  of 
the  aster  family  (Asteraceae),  is  a 
somewhat  woody  short-lived  perennial 
herb.  The  small  number  of  disk  flowers 
separates  this  species  from  the  other 
members  of  the  genus  on  the  island  of 
Kauai.  The  two  recognized  varieties  of 
this  species,  var.  exigua  and  var. 
micrantha,  are  distinguished  by 
differences  in  leaf  length  and  width, 
degree  of  leaf  dissection,  and  the  length 
of  the  ray  florets  (Gardner  1976, 1979; 
Wagner  et  al.  1990). 

Little  is  known  about  the  life  histories 
of  Lipochaeta  micrantha  var.  exigua  and 
L.  m'.  var.  micrantha.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Lipochaeta  micranthd 
var.  exigua  was  only  known  from  the 
Haupu  Range  on  Kauai.  Currently,  five 
occurrences  of  L.  micrantha  var.  exigua, 
with  a  total  of  110  individuals,  are 
known  from  privately  owned  land  in  the 
vicinity  of  Haupu  Range  and  southwest 
of  Hokimui  summit.  Historically,  L. 
micrantha  var.  micrantha  was  known 
from  Olokele  Canyon,  Hanapepe  Valley, 
and  the  Koloa  District  on  Kauai. 
Currently,  this  variety  is  only  known 
from  five  occvurences  totaling  121 
individuals  on  State  land  within  the  Na 
Pali-Kona  Forest  Reserve  in  Koaie 
Canyon  and  Kawaiiki  Valley  (GDSI 
2000;  HINHP  Database  2000). 

Lipochaeta  micrantha  grows  on  cliffs, 
ridges,  streambanks,  or  slopes  in  mesic 
to  wet  mixed  communities  at  elevations 
between  35  and  1,362  m  (115  and  4,468 
ft).  Associated  species  include  Acacia 
koa,  Antidesma  spp.,  Artemisia 
australis,  Bidens  sandvicensis,  Bobea 
spp.,  Chamaesyce  celastroides  var. 
hanapepensis,  Diospyros  spp., 
Dodonaea  viscosa,  Eragrostis  grandis, 
Eragrostis  variabilis.  Hibiscus  kokia, 
Lepidium  bidentatum  (anaimau). 
Lobelia  niihauensis,  Melicope  spp., 
Metrosideros  polymorpha,  Neraudia 
kauaiensis  (NCN),  Nototrichium  spp., 
Pipturus  spp.,  Plectranthus  parviflorus 
(ala  ala  wai  nui).  Pleomele  aurea, 
Psydrax  odorata,  Rumex  tilbescens 
(huahuako).  Sida  fallax,  or  Xylosma 


Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


9127 


hawaiiense  (maua)  (HINHP  Database 
2000;  Service  1995;  K.  Wood,  pers. 
conun.,  2001). 

The  major  threats  to  both  varieties  of 
Lipochaeta  micrantha  are  habitat 
degradation  by  feral  pigs  and  goats  and 
competition  with  nonnative  plant 
species  such  as  Erigeron  karvinskianus, 
Lantana  camara,  Pluchea  carolinensis, 
or  Stachytarpheta  australis.  The  species 
is  also  threatened  by  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations 
(HINHP  Database  2000;  Lorence  and 
Flynn  1991;  Service  1995). 

Lipochaeta  waimeaensis  (nehe) 

Lipochaeta  waimeaensis,  a  member  of 
the  aster  family  (Asteraceae),  is  a  low 
growing,  somewhat  woody,  short-lived 
perennial  herb.  This  species  is 
distinguished  from  ether  Lipochaeta 
species  on  Kauai  by  leaf  shape  and  the 
presence  of  shorter  leaf  stalks  and  ray 
florets  (Gardner  1976, 1979;  Wagner  et 
al.  1990). 

Little  is  known  about  the  life  history 
of  Lipochaeta  waimeaensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Lipochaeta  waimeaensis  has  been 
known  only  from  the  original  site  of 
discovery  along  the  rim  of  Kauai's 
Waimea  Canyon  on  State-owned  land. 
There  are  no  more  than  100  individuals 
(GDSI  2000;  HINHP  Database  2000). 

This  species  grows  on  eroded  soil  on 
a  precipitous,  shrub-covered  gulch  in  a 
diverse  lowland  forest  at  elevations 
between  44  and  460  m  (145  and  1,509 
ft)  with  Artemisia  australis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Lipochaeta  connata,  Panicum 
spp.  (NCN),  Santalum  freycinetianum, 
or  Schiedea  spergulina  (NCN)  (HINHP 
Database  2000;  Wagner  et  al.  1999;  K. 
Wood,  pers.  comm.,  2001). 

The  ihajor  threats  to  Lipochaeta 
waimeaensis  are  competition  from 
nonnative  plants  and  habitat  destruction 
by  feral  goats,  whose  presence 
exacerbates  the  existing  soil  erosion 
problem  at  the  site.  The  single 
occurrence,  and  thus  the  entire  species, 
is  threatened  by  extinction  &t)m 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  niunber  of  existing  individuals  (59 
FR  9304). 

Melicope  haupuensis  (alani) 

Melicope  haupuensis.  a  member  of 
the  rue  family  (Rutaceae).  is  a  small 


long-lived  perennial  tree.  Unlike  other 
species  of  tbis  genus  on  Kauai,  the 
exocarp  (outermost  layer  of  a  fruit)  and 
endocarp  (innermost  layer  of  a  fruit)  are 
hairless  and  the  sepals  are  covered  with 
dense  hairs  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  haupuensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

For  62  years,  Melicope  haupuensis 
was  known  only  from  the  site  of  its 
original  discovery  on  the  north  side  of 
Haupu  Ridge  on  Kauai.  This  occurrence 
is  now  gone.  The  species  is  now  known 
from  four  occurrences  with  a  total  of  13 
individuals  on  State-owned  land  within 
the  Alakai  Wilderness  Preserve,  Na  Pali 
Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve  in  Kalahu,  Awaawapuhi 
Valley,  and  Koaie  Canyon  (GDSI  2000; 
HINHP  Database  2000;  K.  Wood,  in  litt. 
1999). 

Melicope  haupuensis  grows  on  moist 
talus  slopes  in  Metrosideros 
polymorpha-dominated  lowland  mesic 
forests  or  M.  polymorpha-Acacia  koa 
montane  mesic  forest  at  elevations 
between  111  and  1,249  m  (364  and 
4,097  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bobea 
brevipes,  Cheirodendron  trigynum, 
Claoxylon  sandwicense,  Cryptocarya 
mannii.(holio),  Dianella  sandwicensis 
(ukiuki),  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Melicope  anisata,  M. 
barbigera  (uahiapele),  M.  ovata  (alani), 
Pleomele  aurea,  Pouteria  sandwicensis, 
Pritchardia  minor  (loulu),  Psychotria 
greenwelliae,  Psychotria  mariniana, 
Tetraplasandra  waimeae  (ohekikoola), 
or  Zanthoxylum  dipetalum  (HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

Habitat  degradation  by  feral  goats  and 
competition  with  invasive  normative 
plant  species  are  the  major  threats  to 
Melicope  haupuensis.  In  addition,  this 
species  may  be  susceptible  to  the  black 
twig  borer  [Xylosandrus  compactus). 
The  existence  of  only  13  known  trees 
constitutes  an  extreme  threat  of 
extinction  from  naturally  occiuring 
events,  such  as  landslides  or  hurricanes, 
or  reduced  reproductive  vigor  (Hara  and 
Beardsley  1979;  HINHP  Database  2000; 
Medeiros  et  al.  1986;  59  FR  9304). 

Melicope  quadrangularis  (alani) 

Melicope  quadrangularis,  a  member 
of  the  rue  family  (Rutaceae),  is  a  shrub 
or  small  tree.  Young  branches  are 
generally  covered  with  fine  yellow  fuzz 


but  become  hairless  with  age.  This 
species  differs  from  others  in  the  genus 
in  having  the  following  combination  of 
characters:  oppositely  arranged  leaves, 
only  one  or  two  flowers  per  cluster, 
cube-shaped  capsules  with  fused  lobes, 
and  a  deep  central  depression  at  the  top 
of  the  fruit  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  quadrangularis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1995). 

Melicope  quadrangularis  is  known 
from  the  type  locality  in  the  Wahiawa 
Bog  region  of  Kauai.  One  adult  plant 
and  two  seedlings  were  discovered  in 
1991  by  Ken  Wood  of  NTBG  on  an  east- 
facing  slope  of  Wahiawa  Ridge  at  853  m 
(2.800  ft)  on  privately  owned  land. 
Subsequent  exploration  resulted  in  the 
location  of  a  total  of  13  individuals  of 
this  species.  Although  a  survey  after 
hurricane  Iniki  in  1992  did  not  relocate 
any  individuals,  it  is  hoped  that  there  is 
a  seed  bank  or  that  undiscovered 
individuals  remain  to  be  found  (Stone  et 
al.  1999). 

Melicope  quadrangularis  grows  in 
Metrosideros  polymorpha  diverse 
lowland  wet  forest  that  ranges  from 
mesic  to  wet  conditions  at  elevations 
between  608  and  1.593  m  (1.995  and 
5.228  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum,  Broussaisia  arguta, 
Cheirodendron  fauriei  (olapa).  Cibotium 
nealiae  (hapuu).  Cyrtandra  pickeringii 
(haiwale),  Dicranopteris  linearis, 
Machaerina  angustifolia,  Machaerina 
mariscoides  (ahaniu),  other  Melicope 
spp..  Metrosideros  waialealae  (NCN). 
Psychotria  hexandra,  P.  mariniana,  P. 
wawrae  (kopiko),  Sadleria  pallida, 
Scaevola  gaudichaudiana  (naupaka 
kuahiwi).  or  Syzygium  sandwicensis  (K. 
Wood,  pers.  comm.,  2001). 

This  species  is  threatened  by 
noiuiative  plants  and  habitat 
disturbance  by  feral  pigs;  over-collecting 
for  scientific  purposes;  extinction  from 
naturally  occiuring  events,  such  as  ,^ 
landslides  or  hurricanes;  and/or 
reduced  reproductive  vigor  due  to  the 
dearth  of  individuals  (Service  1994). 

Munroidendron  racemosum  (NCN)  , 

Munroidendron  racemosum,  a 
member  of  the  ginseng  family 
(Araliaceae),  is  a  small  tree  with  a 
straight  gray  trunk  crowned  with 
spreading  branches.  This  long-lived 
perermial  species  is  the  only  member  of 
a  genus  endemic  to  Hawaii.  The  genus 
is  distinguished  from  other  closely 
related  Hawaiian  genera  of  the  family  by 


9128  Federal  Register / Vol.  68,  No.  39 /Thursday.  February  27.  2003 /Rules  and  Regulations 


its  distinct  flower  clusters  and  corolla 
(Constance  and  Affolter  1999). 

Reproduction  occurs  year-round,  with 
flowers  and  fruits  found  throughout  the 
year.  Self-pollination  is  assumed  to 
occur  since  viable  seeds  have  been 
produced  by  isolated  individuals. 
Pollinators  have  not  been  observed,  but 
insect  pollination  is  likely.  Dispersal 
mechanisms  are  unknown  (Service 
1995). 

Historically,  Munroidendron 
racemosum  was  known  from  scattered 
locations  throughout  the  island  of 
Kauai.  Occurrences  are  now  known 
from  Waiahuakua,  Pohakuao,  the  left 
and  right  branches  of  Kalalau  Valley, 
Nakeikionaiwi  Valley,  Awaawapuhi 
Valley  spring,  Honopu  Valley,  Nualolo 
Valley,  Poomau  Valley.  Kawaiiki  Valley, 
Koaie  Canyon,  Nonou,  Haupu,  and 
Keopaweo.  There  are  currently  17 
known  occurrences  with  approximately 
59  to  99  individuals  on  State  (Hono  o 
Na  Pali  NAR,  Na  Pali  Coast  State  Park. 
Na  Pali-^ona  Forest  Reserve,  Nonou 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve)  and  privately  owned  lands 
(GDSI  2000;  HINHP  Database  2000). 

Munroidendron  racemosum  is 
typically  found  on  steep  exposed  cliffs 
or  on  ridge  slopes  in  coastal  to  lowland 
mesic  forests  at  elevations  between  6 
and  979  m  (19  and  3,213  ft).  Associated 
plant  species  include  Bobea  brevipes, 
Brighamia  insignis,  Canavalia 
napaliensis  (awikiwiki).  Diospyros 
hillebrandii.  Diospyros  sandwicensis, 
Nestegis  sandwicensis,  Pisonia 
.  sandwicensis  (aulu).  Pisonia  umbellifera 
(papala  kepau).  Pleomele  aurea, 
Pouteria  sandwicensis,  Psychotria  spp.. 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Schiedea  spp.  (NCN). 
Sida  fallax,  or  Tetraplasandra  spp. 
(Gagne  and  Cuddihy  1999;  HINHP 
Database  2000;  59  FR  9304;  K.  Wood, 
pers.  comm..  2001). 

The  threats  to  Munroidendron 
racemosum  are  competition  with 
nonnative  plant  species,  such  as 
Aleurites  moluccana,  Lantana  camara, 
Leucaena  leucocephala  (koa  haole).  or 
Psidium  guajava;  habitat  degradation  by 
feral  goats  and  fruit  predation  by  rats; 
introduced  insects  of  the  long-horned 
beetle  family  (Cerambycidae);  fire; 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes; 
and  reduced  reproductive  vigor  (HINHP 
Database  2000;  Service  1995;  59  FR 
9304). 

Myrsine  linearifolia  (kolea) 

Myrsine  linearifolia,  a  member  of  the 
myrsine  family  (Myrsinaceae),  is  a 
branched  shrub.  This  long-lived 
perennial  species  is  distinguished  from 
others  of  the  genus  by  the  shape,  length. 


and  width  of  the  leaves,  length  of  the 
petals,  and  number  of  flowers  per 
cluster  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Myrsine  linearifolia.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically.  Myrsine  linearifolia  was 
found  at  scattered  locations  on  Kauai: 
Olokele  Valley.  Kalualea.  Kalalau 
Valley,  Kahuamaa  Flat.  Limahuli- 
Hanakapiai  Ridge,  Koaie  Stream, 
Pohakuao,  Namolokama  summit 
plateau,  and  Haupu.  There  are  currently 
1 2  occurrences  with  approximately  490 
to  564  individuals  on  State  (Alakai 
Wilderness  Preserve  and  Na  Pali  Coast 
State  Park)  and  privately  owned  lands. 
The  populations  are  found  in  Limahuli 
Valley,  Alealau,  the  left  branch  of 
Kalalau  Valley.  Puu  O  Kila.  Koaie 
Canyon,  Namolokama,  and  Kapalaoa 
(GDSI  2000;  HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

Myrsine  linearifolia  typically  grows  at 
elevations  between  105  and  1,380  m 
(346  and  4.526  ft)  in  diverse  mesic  or 
wet  lowland  or  montane  Metrosideros 
polymorpha  forest  with  Cheirodendron 
spp.  or  Dicranopteris  linearis  as  co- 
dominant  species.  Plants  growing  in 
association  with  this  species  include 
Bobea  brevipes,  Cryptocarya  mannii, 
Dubautia  spp.,  Eurya  sandwicensis 
(anini),  Freycinetia  arborea,  Hedyotis 
terminalis,  Lysimachia  glutinosa, 
Machaerina  angustifolia,  Melicope  spp., 
Myrsine  spp.,  Nothocestrum  spp.  (aiea), 
Psychotria  spp.,  Sadleria  pallida,  or 
Syzygium  sandwicensis  (HINHP 
Database  2000;  61  FR  53070;  K.  Wood, 
pers.  comm..  2001). 

Competition  with  aonnative  plants, 
such  as  Erigeron  karvinskianus, 
Kalanchoe  pinnata  (air  plant),  Lantana 
camara,  Psidium  cattleianum,  Rubus 
argutus,  and  Rubus  rosifolius  and 
habitat  degradation  by  feral  pigs  and 
goats  are  the  major  threats  to  Myrsine 
linearifolia  (61  FR  53070). 

Nothocestrum  peltatum  (aiea) 

Nothocestrum  peltatum,  a  member  of 
the  nightshade  family  (Solanaceae).  is  a 
small  tree  with  ash-brown  bark  and 
woolly  stems.  The  usually  peltate  (leaf 
stem  attached  to  the  center)  leaves  and 
shorter  leaf  stalks  separate  this  species 
from  others  in  the  genus  (Symon  1999). 

Although  plants  of  this  long-lived 
perennial  species  have  been  observed 
flowering,  they  rarely  set  fruit.  This 
could  be  the  result  of  a  loss  of 
pollinators,  reduced  genetic  variability, 
or  an  inability  to  fertilize  itself.  Little 
else  is  known  about  the  life  history  of 


Nothocestrum  peltatum.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 
9304). 

Historically,  Nothocestrum  peltatum 
was  known  from  Kauai  at  Kumuwela. 
Kaholuamanu,  and  the  region  of 
Nualolo.  This  species  is  now  known 
from  a  total  of  10  occurrences  with  20 
individuals,  located  at  Kahuamaa  Flats, 
Awaawapuhi  Trail,  Awaawapuhi 
Valley,  Kawaiula  Valley,  and  Makaha 
Valley  on  State-owned  land  within  the 
Kokee  State  Park,  Kuia  NAR.  Na  Pali 
Coast  State  Park.  Na  Pali-Kona  Forest 
Reserve,  and  Puu  Ka  Pele  Forest  Reserve 
(GDSI  2000;  HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

This  species  generally  grows  in  rich 
soil  on  steep  slopes  in  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixture  of  ^4.  koa  and  Metrosideros 
polymorpha,  at  elevations  between  581 
and  1,290  m  (1,906  and  4.232  ft). 
Associated  native  plants  include 
Alpbitonia  ponderosa,  Antidesma  spp., 
Bobea  brevipes,  Broussaisia  arguta. 
Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Coprosma  spp.. 
Cryptocarya  mannii.  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Ilex  anomala,  Melicope 
anisata,  M.  barbigera,  M.  haupuensis. 
Perrottetia  sandwicensis,  Pleomele 
aurea.  Pouteria  sandwicensis. 
Psychotria  greenwelliae.  Psychotria 
mariniana,  Tetraplasandra  kavaiensis, 
or  Xylosma  spp.  (HINHP  Database  2000; 
K.  Wood,  pers.  comm.,  2001). 

Competition  with  nonnative  plants 
(such  as  Erigeron  karvinskianus, 
Lantana  camara,  Passi flora  tarminiana, 
or  Rubus  argutus),  and  habitat 
degradation  by  feral  pigs,  deer,  and  red 
jungle  fowl  (Callus  gallus)  constitute  the 
major  threats  to  Nothocestrum  peltatum. 
This  species  is  also  threatened  by  fire, 
risk  of  extinction  from  naturally 
occurring  events  (e.g.,  landslides  or 
hurricanes),  and  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (HINHP  Database 
2000;  59  FR  9304). 

Panicum  niihauense  (lau  ehu) 

Panicum  niihauense,  a  member  of  the 
grass  family  (Poaceae),  is  a  perennial 
bunchgrass  with  unbranched  culms 
(aerial  stems).  This  short-lived  perennial 
species  is  distinguished  from  others  in 
the  genus  by  the  erect  inflorescence 
branches  and  the  densely  clustered 
spikelets  (Davidse  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Reproductive  cycles. 
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longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1999). 

Panicum  niihauense  was  known 
historically  from  Niihau  and  one 
location  on  Kauai.  Currently,  this 
species  is  only  known  from  one 
occurrence  of  23  individuals  at  the 
Polihale  State  Park  area  of  Kauai  on 
State-owned  land  (GDSI  2000;  HINHP 
Database  2000). 

Panicum  niihauense  is  found 
scattered  in  sand  dunes  in  coastal 
shrubland  at  elevations  between  0  and 
103  m  (0  and  337  ft).  Associated  native 
plant  species  include  Cassytha  filiformis 
(kaunaoa  pehu),  Chamaesyce 
celastroides,  Dodonaea  viscosa,  Nama 
sandwicensis  (hinahina  kahakai), 
Ophioglossum  pendulum  ssp.  falcatum 
(puapua  moa).  Scaevola  sericea 
(naupaka  kahakai).  Sida  fallax. 
Sporobolus  virginicus  (akiaki).  or  Vitex 
rotundifolia  (kolokolo  kahakai)  (HINHP 
Database  2000;  K.  Wood.  pers.  comm.. 
2001). 

Primary  threats  to  Panicum 
niihauense  are  destruction  by  off-road 
.  vehicles,  competition  with  nonnative 
plant  species,  and  a  risk  of  extinction 
from  naturally  occurring  events  (e.g., 
landslides  or  hiuricanes)  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  in  the  one 
remaining  population  (HINHP  Database 
2000;  61  FR  53108). 

Phyllostegia  knudsenii  (NCN) 

Phyllostegia  knudsenii,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  an  erect  herb  or  vine.  This  short-lived 
perennial  species  is  distinguished  from 
others  in  the  genus  by  its  specialized 
flower  stalk;  it  differs  from  the  closely 
related  P.  floribunda  by  often  having 
four  flowers  per  group  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Phyllostegia  knudsenii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Until  1993,  Phyllostegia  knudsenii 
was  only  known  from  the  site  of  its 
original  discovery  made  in  the  1800s 
from  the  woods  of  Waimea  on  Kauai. 
There  is  currently  one  known 
occurrence  with  a  total  of  4  to  13 
individuals  on  State-owned  land  in 
Koaie  Canyon  within  the  Alakai 
Wilderness  Preserve  (GDSI  2000;  HINHP 
Database  2000;  Wagner  et  al.  1999;  K. 
Wood,  in  litt.  1999). 

Phyllostegia  knudsenii  is  found  in 
Metrosideros  polymorpha  lowland 
mesic  or  wet  forest  at  elevations 
between  399  and  1,059  m  (1,309  and 


3,475  ft).  Associated  native  plant 
species  include  Bobea  timonioides 
(ahakea),  Claoxylon  sandwicense, 
Cryptocarya  mannii,  Cyrtandra 
kauaiensis.  Cyrtandra  paludosa  (moa), 
Diospyros  sandwicensis,  Elaeocarpus 
bifidus,  Ilex  anomala,  Myrsine 
linearifolia.  Perrottetia  sandwicensis, 
Pittosporum  kauaiense  (hoawa), 
Pouteria  sandwicensis,  Pritchardia 
minor.  Selaginella  arbuscula 
(lepelepeamoa),  Tetraplasandra 
oahuensis  (ohe  mauka).  or  Zanthoxylum 
dipetalum  (61  FR  53070;  K.  Wood.  pers. 
comm..  2001). 

Major  threats  to  Phyllostegia ' 
knudsenii  include  habitat  degradation 
by  feral  pigs  and  goats,  competition 
with  nonnative  plants,  and  a  risk  of 
extinction  from  naturally  occurring 
events  (e.g.,  landslides  and  hurricanes) 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  individuals  in  the 
only  known  population  (61  FR  53070; 
Service  1998a). 

Phyllostegia  waimeae  (NCN) 

Phyllostegia  waimeae,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  perennial  plant. 
Characteristics  that  distinguish  this 
species  from  others  in  the  genus  are  the 
nearly  stalkless  bracts  that  partially 
overlap  and  cover  the  flowers,  and 
relatively  fewer  oil  glands  on  the  leaves 
(Wagner  efa7.  1999). 

Little  is  known  about  the  life  history 
of  Phyllostegia  waimeae.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  Service 
1995). 

Historically,  Phyllostegia  waimeae 
was  kilown  from  Kaholuamanu  and 
Kaaha  on  Kauai.  Currently,  one 
occurrencewith  six  individuals  persists 
on  State  land  in  Kawaiiki  Valley  within 
the  Na  Pali-Kona  Forest  Reserve  (K. 
Wood,  in  litt.  2001). 

This  species  typically  grows  in  Acacia 
koa-Metrosideros  polymorpha 
dominated  wet  or  mixed  mesic  forest 
with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominants 
at  elevations  between  655  and  1,224  m 
(2,149  and  4,016  ft).  Associated  native 
plant  species  include  Broussaisia 
arguta,  Claoxylon  sandwicense, 
Diplazium  sandwichianum,  Dubautia 
knudsenii.  Elaphoglossum  spp., 
Gunnera  kauaiensis,  Hedyotis  spp., 
Myrsine  lanaiensis,  Pleomele  aurea, 
Psychotria  spp.,  Sadleria  spp.,  Scaevola 
procera  (naupaka  kuahiwi),  Syzygium 
sandwicensis,  or  Vaccinium  spp.  (K. 
Wood,  pers.  conmi.,  2001). 

Habitat  destruction  by  feral  goats, 
erosion,  and  competition  with 


introduced  grasses  are  the  major  threats 
to  Phyllostegia  waimeae.  The  species  is 
also  threatened  by  over-collecting  for 
scientific  purposes;  extinction  from 
naturally  occurring  events,  such  as     ^ 
hurricanes;  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (Service  1995). 

Phyllostegia  wawrana  (NCN) 

Phyllostegia  wawrana,  a  rionaromatic 
member  of  the  mint  family  (Lamiaceae). 
is  a  pereimial  vine  that  is  woody  toward 
the  base  and  has  long,  crinkly  hairs 
along  the  stem.  This  short-lived 
perennial  species  can  be  distinguished 
from  the  related  P.  floribunda  and  P. 
knudsenii  by  its  less  specialized  flower 
stalk  (Wagner  et  al.  1999).. 

Seeds  were  observed  in  the  wild  in 
August  1993.  No  additional  life  history 
information  for  this  species  is  currently 
known  (Service  1998a). 

Phyllostegia  wawrana  was  reported  to 
be  found  at  Hanalei  on  Kauai  in  the 
1800s  and  along  Kokee  Stream  in  1926. 
Currently,  four  occurrences  with 
approximately  34  to  54  individuals  are 
reported  from  Koaie  Canyon,  Moaalele, 
Awaawapuhi  Valley,  and  Makaleha  on 
State-owned  l^d  within  the  Alakai 
Wilderness  Preserve.  Hono  o  Na  Pali 
NAR.  and  Kokee  State  Park  (GDSI  2000; 
HINHP  Database  2000). 

This  species  grows  at  elevations 
between  398  and  1.284  m  (1.306  and 
4.212  ft)  in  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest.  Associated  native  plant 
species  include  Alectryon  macrococcus. 
Asplenium  polyodon  ,  Athyrium 
microphyllum.  Carex  spp..  Claoxylon 
sandwicense,  Cyanea  fissa  (haha). 
Delissea  rivularis,  Dianella 
sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Doodja  kunthiana,  Dryopteris 
wallichiana,  Dubautia  knudsenii, 
Dubautia  laevigata,  Hedyotis  tryblium, 
Machaerina  angustifolia,  Palficum 
nephelophilum,  Peperomia  spp.. 
Perrottetia  sandwicensis,  Pleomele 
aurea,  Poa  sandvicensis,  Pteridium 
aquilinum  var.  decompositum,  Sadleria 
pallida,  Scaevola  procera,  Schiedea 
stellarioides,  Syzygium  sandwicensis, 
Touchardia  latifolia.  or  Vaccinium 
dentatum  (HINHP  Database  2000;  61  FR 
53070;  K.  Wood.  pers.  comm..  2001). 

Major  threats  to  Phyllostegia  wa\^Tana 
include  habitat  degradation  by  feral  pigs 
and  competition  with  normative  plant 
species,  such  as  Erechtites 
valeriani folia,  Erigeron  karvinskianus, 
Melastoma  candidum,  Passi  flora 
tarminiana.  Rubus  argutus,  and  Rubus 
rosifolius  (61  FR  53070;  Service  1998a). 
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Poa  mannii  (Mann's  bluegrass) 

Poa  mannii,  a  member  of  the  grass 
family  (Poaceae),  is  a  perennial  grass 
with  short  rhizomes  (underground 
stetns)  and  erect,  tufted  culms.  All  three 
native  species  of  Poa  in  the  Hawaiian 
Islands  are  endemic  to  the  island  of 
Kauai.  Poa  mannii  is  distinguished  from 
both  P.  siphonoglossa  and  P. 
sandvicensis  by  its  fringed  ligule  (an 
appendage  on  the  leaf  sheath)  and  from 
P.  sandvicensis  by  its  shorter  panicle  (a 
flower  cluster)  branches  (O'Connor 
1999). 

Little  is  known  about  the  life  history 
of  Poa  mannii.  Flowering  cycles, 
pollination  vectors,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  this  species  was  found  in 
Olokele  Gulch  on  Kauai.  Currently, 
there  is  a  total  of  six  occurrences  with 
approximately  268  individuals  on  State- 
owned  land  in  the  right  and  left 
branches  of  Kalalau  Valley, 
Awaawapuhi  Valley,  Kuia  Valley,  and 
Kauhao  Valley  within  the  Kuia  NAR,  Na 
Pali  Coast  State  Park.  Na  Pali-Kona 
Forest  Reserve,  and  Waimea  Canyon 
State  Park  (CDS!  2000;  HINHP  Database 
2000;  O'Connor  1999:  K.  Wood,  in  litt. 
1999). 

This  species  typically  grows  on  cliffs 
or  rock  faces  in  lowland  or  montane 
mesic  Metrosideros  polymorpha  or 
Acacia  Icoa-M.  polymorpha  forest  at 
elevations  between  327  and  1,222  m 
(1,072  and  4,009  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum,  Artemisia  australis, 
Bidens  cosmoides,  Bidens  sandvicensis, 
Carex  meyenii,  Carex  wahuensis, 
Chamaesyce  celastroides  var. 
hanapepensis.Cyperus  phleoides 
(NCN),  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Eragrostis  variabilis, 
Hedyotis  terminalis.  Lobelia 
niibauensis.  Lobelia  yuccoides 
(panaunau)yLuzu/a  bawaiiensis  (wood 
rush),  Melicope  anisata,  M.  barbigera, 
M.  pallida.  Nototricbium  spp.,  Panicum 
lineale,  Pleomele  aurea,  Pouteria 
sandwicensis,  Psycbotria  greenwelliae, 
Psycbotria  mariniana,  Scbiedea  spp.,  or 
Wilkesia  gymnoxipbium  (HINHP 
Database  2000;  59  PR  56330;  K.  Wood, 
pers.  comm.,  2001). 

Poa  mannii  survives  only  in  very 
steep  areas  that  are  inaccessible  to  goats, 
suggesting  that  goat  herbivory  may  have 
eliminated  this  species  from  more 
accessible  locations,  as  is  the  case  for 
other  rare  plants  from  northwestern 
Kauai.  Threats  to  P.  mannii  include 
habitat  damage,  trampling,  and 
browsing  by  feral  goats,  and  competition 
with  invasive  nonnative  plants.  Erigeron 


karvinskianus  has  invaded  Kalalau, 
Koaie,  and  Waialae  Valleys,  three  of  the 
areas  where  P.  mannii  occurs.  Lantana 
camara  threatens  all  known 
populations,  and  Rubus  argutus 
threatens  the  populations  in  Kalalau 
and  Waialae  Valleys.  Poa  mannii  is  also 
threatened  by  fire  and  reduced 
reproductive  vigor  and/or  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes,  due  to  the 
small  number  of  existing  populations 
and  individuals  (59  FR  56330). 

Poa  sandvicensis  (Hawaiian  bluegrass)  . 

Poa  sandvicensis  is  a  perennial  grass 
(Poaceae)  with  densely  tufted,  mostly 
erect  culms.  It  is  distinguished  from 
closely  related  species  by  its  shorter 
rhizomes  and  culms  which  do  not 
become  rush-like  with  age,  closed  and 
fused  sheaths,  relatively  even-edged 
ligules,  and  longer  panicle  branches 
(O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Poa  sandvicensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  this  species  was  known 
from  the  following  areas  on  the  island 
of  Kauai:  the  rim  of  Kalalau  Valley: 
Halemanu  Ridge,  Kumuwela  Ridge,  and 
Kauaikanana  drainage;  Awaawapuhi 
Trail:  Kohua  Ridge/Mohihi  drainage: 
and  Kaholuamanu.  Hillebrand's  (1888) 
reference  to  a  Maui  locality  is  most 
likely  an  error.  Currently,  there  is  a  total 
of  nine  occurrences  with  1,321 
individuals  on  State-owned  land.  Poa 
sandvicensis  is  known  to  be  extant  at 
Alealau,  Keanapuka,  Awaawapuhi  Trail, 
Kumuwela  Ridge,  Maile  Flat  Trail, 
Mohihi  Stream,  Mohihi-Waialae  Trail, 
Kawaiiki  Valley,  and  Waialae  Valley  in 
the  Alakai  Wilderness  Preserve,  Hono  o 
Na  Pali  NAR,  Kokee  State  Park,  Na  Pali 
Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve  (GDSl  2000;  HINHP 
Database  2000;  57  FR  20580;  K.  Wood, 
in  litt.  1999). 

Poa  sandvicensis  grows  on  wet, 
shaded,  gentle  to  steep  slopes,  ridges, 
and  rock  ledges  of  streambanks  in  semi- 
open  to  closed,  wet,  diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
forest,  at  elevations  between  473  and 
1.290  m  (1.553  and  4.232  ft).  Associated 
native  plant  species  include  Alyxia 
oliviformis,  Bidens  sandvicensis, 
Cheimdendron  spp..  Claoxylon 
sandwicense,  Coprosma  spp..  Dianella 
,  sandwicensis,  Dicranopteris  linearis, 
Dodonaea  viscosa,  Dubautia  spp.. 
Hedyotis  spp..  Melicope  spp.. 
Peperomia  spp.,  Psycbotria  spp., 
Scaevola  procera,  Scbiedea 


stellarioides,  or  Svzygium  sandwicensis 
(HINHP  Database'2000:  57  FR  20580;  K. 
Wood,  pers.  comm.,  2001). 

The  greatest  immediate  threats  to  the 
survival  of  Poa  sandvicensis  are 
competition  from  nonnative  plants, 
such  as  Erigeron  karvinskianus, 
Hedycbium  spp.,  Passiflora  tarminiana, 
or  Rubus  argutus;  erosion  caused  by 
feral  pigs  and  goats:  and  State  Forest 
Reserve  trail  maintenance  activities  and 
human  recreation.  In  addition,  naturally 
occurring  events,  such  as  landslides  and 
hurricanes,  constitute  a  threat  of 
extinction  or  reduced  reproductive  vigor 
due  to  the  species'  small  population  size 
(Service  1995;  57  FR  20580). 

Poa  siphonoglossa  (NCN) 

Poa  siphonoglossa  is  a  perennial  grass 
(Poaceae)  with  extensive  tufted  and 
flattened  culms  that  cascade  from  banks 
in  masses.  It  differs  from  related  species 
by  its  longer  culms  and  lack  of  a 
prominent  tooth  on  the  ligule.  In 
addition,  its  shorter  panicle  branches 
distinguish  it  from  P.  sandvicensis,  and 
its  short  rhizomes  and  closed  and  fused 
sheaths  separate  it  from  P.  mannii 
(O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Poa  siphonoglossa.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Poa  siphonoglossa  Was 
known  from  five  sites  on  the  island  of 
Kauai:  Kohua  Ridge,  near  Kaholuamanu, 
Kaulaula  Valley,  Kuia  Valley,  and 
Kalalau.  Currently,  there  are  a  total  of 
five  occurrences  with  a  total  of  50 
individuals  on  State-owned  land  at 
Kahuamaa  Flats,  Mohihi-Waialae  Trail, 
Kuia  Valley,  Makaha  Ridge,  and 
Kaulaula  Valley  in  the  Alakai 
Wilderness  Preserve,  Kuia  NAR,  Na  Pali 
Coast  State  Park,  Na  Pali-Kona  Forest 
Reserve,  and  Puu  Ka  Pele  Forest  Reserve 
(GDSI  2000;  HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

Poa  siphonoglossa  typically  grows  on 
shady  banks  on  steep  slopes  in  mesic 
Metrosideros  polymorpha-Acacia  koa 
forests  at  elevations  between  about  480 
and  1,296  m  (1,573  and  4,251  ft). 
Associated  native  plant  species  include 
Alphitonia  ponderosa,  Alyxia 
oliviformis,  Bobea  brevipes,  Carex 
meyenii,  Carex  wahuensis,  Coprosma 
waimeae,  Dianella  sandwicensis, 
Dodonaea  viscosa,  Dubautia  spp., 
Hedyotis  spp.,  Leptecophylla 
tameiameiae,  Lobelia  yuccoides, 
Melicop^  spp.,  Microlepia  strigosa, 
Myrsine  spp.,  Panicum  nephelophilum, 
Poa  sandvicensis,  Psycbotria  spp., 
Scaevola  procera,  Tetraplasandra 
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kavaiensis,  Vaccinium  spp.,  Wilkesia 
gymnoxipbium,  Xylosma  spp.,  or 
Zanthoxylum  dipetalum  (57  FR  20580; 
K.  Wood.  pers.  comm..  2001). 

The  primeiry  threat  to  the  survival  of 
Poa  siphonoglossa  is  habitat 
degradation  and/or  herbivory  by  feral 
pigs  and  deer.  The  nonnative  plant 
Rubus  argutus  invading  Kohua  Ridge 
constitutes  a  probable  threat  to  that 
population.  Small  population  size  and 
the  potential  for  one  disturbance  event 
to  destroy  the  majority  of  known 
individuals  are  also  serious  threats  to 
this  species  (HINHP  Database  2000; 
Service  1995;  57  FR  20580). 

Pritchardia  aylmer-robinsonii  (wahane) 

Pritchardia  aylmer-robinsonii,  a 
member  of  the  palm  family  (Arecaceae) 
is  a  fan-leaved  tree  about  7  to  15  m  (23 
to  50  ft)  tall.  This  species  is 
distinguished  from  others  of  the  genus 
by  the  thin  leaf  texture  and  drooping 
leaf  segments,  tan  woolly  hairs  on  the 
underside  of  the  petiole  and  the  leaf 
blade  base,  stout  hairless  flower  clusters 
that  do  not  extend  beyond  the  fan- 
shaped  leaves,  and  the  smaller  spherical 
fruit  (Read  and  Hodel  1999). 

Little  is  known  about  the  life  history 
of  Pritchardia  aylmer-robinsonii.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (61  FR 
41020). 

Historically,  Pritchardia  aylmer- 
robinsonii  was  found  at  three  sites  in 
the  eastern  and  central  portions  of  the 
island  of  Niihau.  Trees  were  found  on 
Kaali  Clifl'  and  in  Mokouia  and  Haao 
Valleys  at  elevations  between  70  and 
270  m  (230  and  885  ft)  on  privately 
owned  land.  The  most  recent 
observations  indicate  that  two  plants 
still  remain  on  Kaali  Cliff  (GDSI  2000; 
HINHP  Database  2000;  Read  and  Hodel 
1999). 

Pritchardia  aylmer-robinsonii 
typically  grows  on  rocky  talus  in 
seepage  areas  within  coastal  dry  forest 
at  elevations  between  91  to  259  m  (300 
to  850  ft).  Associated  native  plant 
species  include  Brighamia  insignis, 
Cyperus  trachysanthos,  Lipochaeta 
lobata  var.  lobata  (nehe),  or  Lobelia 
niibauensis.  Originally  a  ccwnponent  of 
the  coastal  dry  forest,  this  species  now 
occurs  only  in  a  rugged  and  steep  area 
where  it  receives  some  protection  from 
grazing  ungulates  (HINHP  Database 
2000;  61  FR  41020). 

The  species  is  threatened  by  habitat 
degradation  and/or  herbivory  by  cattle, 
feral  pigs,  and  feral  goats  and  seed 
predation  by  rats.  Small  population  size, 
limited  distribution,  and  reduced 
reproductive  vigor  makes  this  species 


particularly  vulnerable  to  extinction  (61 
FR  41020). 

Pritchardia  napaliensis  (loulu) 

Pritchardia  napaliensis,  a  member  of 
the  palm  family  (Arecaceae),  is  a  small 
tree  with  about  20  leaves  and  an  open 
crown.  This  species  is  distinguished 
from  others  of  the  genus  that  grow  on 
Kauai  by  having  about  20  flat  leaves 
with  pale  scales  on  the  lower  surface 
that  fall  off  with  age,  inflorescences 
with  hairless  main  axes,  and  globose 
round  fruits  less  than  3  cm  (1.2  in)  long 
(Read  and  Hodel  1999). 

Little  is  known  about  the  life  history 
of  Pritchardia  napaliensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Pritchardia  napaliensis  has  only  been 
known  from  five  occurrences  with  155 
individuals  on  State-owned  land  in 
Pohakuao,  Alealau,  Waiahuakua,  and 
Hoolulu  Valley  within  the  Hono  o  Na 
Pali  NAR  and  Na  Pali  Coast  State  Park 
(GDSI  2000;  HINHP  Database  2000:  K. 
Wood,  in  litt.  1999). 

Pritchardia  napaliensis  typically 
grows  in  areas  between  elevations  of 
152  and  1,158  m  (500  and  3,800  ft)  in 
a  wide  variety  of  habitats  ranging  from 
lowland  dry  to  diverse  mesic  forests 
dominated  by  Diospyros  spp.  or 
montane  wet  forests  dominated  by 
Metrosideros  polymorpha  and 
Dicranopteris  linearis.  Associated  native* 
plant  species  include  Alsinidendron 
lychnoides,  Alyxia  oliviformis, 
Boehmeria  grandis,  Cheirodendron 
trigynum,  Cibotium  spp.,  Dubautia  * 
knudsenii,  Elaeocarpus  bifidus,  , 

Hibiscus  kokio  ssp.  saintjohnianus 
(kokio),  Lipochaeta  connata  var.  acris 
(nehe),  Melicope  peduncularis  (alani), 
Nesoluma  polynesicum  (keahi), 
Ochrosia  kauaiensis  (holei), 
Phyllostegia  electro  (NCN),  Pleomele 
aurea,  Poa  sandvicensis,  Pouteria 
sandwicensis,  Psycbotria  spp.,  Psydrax 
odorata,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Santalum 
freycinetianum  var.  pyrularium, 
Stenogyne  purpurea  (NCN),  Syzygium 
sandwicensis,  Vaccinium  dentatum, 
Wilkesia  gymnoxipbium,  or  Xylosma 
hawaiiense  (HINHP  Database  2000; 
Service  1998a;  61  FR  53070). 

Major  threats  to  Pritchardia 
napaliensis  include  habitat  degradation 
and  grazing  by  feral  goats  and  pigs;  seed 
predation  by  rats;  and  competition  with 
nonnative  plants  such  as  Erigeron 
karvinskianus,  Kalanchoe  pinnata, 
Lantana  camara,  Psidium  guajava,  or 
possibly  Cordyline  fruticosa.  The 
species  is  also  threatened  by  vandalism 


and  over-collection.  In  1993,  near  the 
Wailua  River,  the  State  Division  of 
Forestry  and  Wildlife  (DOFAW) 
constructed  a  fenced  enclosure  around 
39  recently  planted  P.  napaliensis 
individuals.  Shortly  after  planting,  the 
fence  was  vandalized  and  the  39  plants 
were  removed.  Also,  because  of  the 
small  number  of  remaining  populations 
and  individuals,  this  species  is 
susceptible  to  a  risk  of  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and  from 
reduced  reproductive  vigor  (61  FR  ' 

53070;  Craig  Koga,  DOFAW,  in  litt. 
1999;  A.  Kyono.  pers.  comm..  2000). 

Pritchardia  viscosa  (loulu) 

Pritchardia  viscosa,  a  member  of  the 
palm  family  (Arecaceae),  is  a  small  tree 
3  to  8  m  (10  to  26  ft)  tall.  This  species 
differs  from  others  of  the  genus  that 
grow  on  Kauai  by  the  degree  of  hairiness 
of  the  lower  surface  of  the  leaves  and 
main  axis  of  the  flower  cluster,  and 
length  of  the  flower  cluster  (Read  and 
Hodel  1999). 

Historically,  Prifc/iardia  viscosa  was 
known  only  from  a  1920  collection  from 
Kalihiwai  Valley.  It  was  not  seen  again 
until  1987,  when  Robert  Read  observed 
it  in  the  same  general  area  as  the  type 
locality,  off  the  Powerline  Road  at  512 
m  (1,680  ft)  elevation  (HINHP  Database 
2000).  Currently,  there  is  one 
occurrence  with  three  individuals  on 
Stpte-owned  land  within  the  Halelea 
Forest  Reserve  (GDSI  2000;  HINHP     ■ 
Database  2000;  61  FR  53070). 

This  species  is  found  in  Metrosideros 
polymorpba-Dicranopteris  linearis 
lowland  wet  forest  at  elevations 
between  488  and  518  m  (1,600  and 
1,700  ft).  Associated  native  species 
include  Antidesma  spp.,  Bobea  spp., 
Cibotium  spp.,  Cyanea  fissa,  Cyriandra 
kauaiensis,  Cyriandra  longi flora, 
Dubautia  knudsenii,  Nothocestrum  spp., 
Perrottetia  sandwicensis,  Psycbotria 
spp.,  Sadleria  pallida,  or  Syzygium 
sandwicensis  (Service  1998a;  61  FR 
53070). 

Pritchardia  viscosa  is  threatened  by 
Psidium  cattleianum.  nonnative  grasses 
such  as  Paspalum  conjugatum,  and  seed 
predation  by  rats.  At  least  one  of  the 
remaining  mature  trees  has  been 
damaged  by  spiked  boots  used  either  by 
a  botanist  or  seed  collector  to  scale  the 
tree.  In  mid-1996,  a  young  plant  and 
seeds  from  mature  Pritchardia  viscosa 
plants  were  removed  from  the  only 
known  location  of  this  species.  Because 
of  this  past  activity,  it  is  reasonable  to 
assume  that  these  plants  are  threatened 
by  over-collection  and  vandalism.  Also, 
because  of  the  small  numbers  of 
individuals  in  the  only  known 
population,  this  species  is  susceptible  to 
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extinction  since  a  single  naturally 
occurring  event  {e.g.,  a  hurricane)  could 
destroy  all  remaining  plants  (61  PR 
53070:  C.  Koga.  in  litt.  1999;  A.  Kyono. 
pers.  comm..  2000). 

Pteralyxia  kauaiensis  (kaulu) 

Pteralyxia  kauaiensis.  a  member  of 
the  dogbane  family  (Apocynaceae),  is  a 
long-lived  perennial  tree  3  to  8  m  (10  to 
26  ft)  tall.  The  leaves  are  dark  green  and 
shiny  on  the  upper  surfaces,  but  pale 
and  dull  on  the  lower  surfaces.  This 
species  differs  from  the  only  other 
species  of  this  endemic  Hawaiian  genus 
in  having  reduced  lateral  wings  on  the 
seed  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Pteralyxia  kauaiensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Pteralyxia  kauaiensis 
was  known  from  the  Wahiawa 
Mountains  in  the  southern  portion  of 
Kauai.  This  species  is  now  known  from 
39  occurrences,  with  a  total  of  1.124  to 
1,161  individuals  in  the  following 
scattered  locations  on  State  land: 
Limahuli  Valley,  the  left  and  right 
branches  of  Kalalau  Valley,  Pohakuao, 
Makaha  Valley.  Kuia  Valley.  Haeleele  • 
Valley.  Koaie  Canyon,  Kawaiiki  Valley, 
Hipalau,  Haupu,  Blue  Hole,  Poomau 
Valley,  and  Kapalikea  within  the  Lihue- 
Koloa  Forest  Reserve,  Na  Pali  Coast 
State  Park.  Na  Pali-Kona  Forest  Reserve. 
,and  Puu  Ka  Pele  Forest  Reserve.  There 
is  also  an  undocumented  sighting  of  one 
individual  at  Makaleha,  above  the  town 
of  Kapaa  (HINHP  Database  2000; 
Wagner  et  al.  1999;  59  FR  9304;  K. 
Wood,  in  litt.  1999). 

This  species  is  typically  found  in 
diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  between  elevations  of  127 
and  1.563  m  (418  and  5.128  ft). 
Associated  native  plant  species  include 
Acacia  koa,  Alectryon  macrococcus, 
Alphitonia  ponderosa,  Antidesma 
platyphyllum  var.  hillebrandii,  Bohea 
brevipes,  Carex  spp..  Charpentiera 
elliptica.  Claoxylon  sandwicense. 
Cyanea  spp.,  Dianellq  sandwicensis, 
Diospyros  spp.  (lama),  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Freycinetia 
arboreo,  Gahnia  spp.,  Gardenia  remyi 
(nanu),  Hedyotis  terminalis.  Hibiscus 
kokio,  Kokia  kauaiensis,  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Myrsine  lanaiensis,  Neraudia  spp. 
(NCN),  Nesoluma  polynesicum,  Nestegis 
sandwicensis,  Peperomia  spp.,  Pipturus 
spp.,  Pisonia  sandwicensis,  Pleomele 
aurea,  Poa  sandvicensis.  Pouteha 


sandwicensis,  Pritchardia  spp., 
Psychotria  spp.,  Psydrax  odorata, 
Rauvolfia  sandwicensis,  Santalum 
freycinetianum  var.  pyrularium, 
Schiedea  spp.,  Syzygium  sandwicensis. 
Tetraplasandm  spp..  Xylosma 
hawaiiense,  or  Zanthoxylum  dipetalum 
(HINHP  Database  2000;  59  FR  9304;  K. 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  Pteralyxia 
kauaiensis  are  habitat  destruction  by 
feral  animals  and  competition  with 
introduced  plants.  Animals  affecting  the 
survival  of  this  species  include  feral 
goats  and  pigs,  and  possibly  rats,  which 
may  eat  the  fruit.  Fire  could  threaten 
some  populations.  Introduced  plants 
competing  with  this  species  include 
Aleurites  moluccana.  Cordyline 
fruticosa,  Erigeron  karvinskianus, 
Lantana  camara,  Psidium  cattleianum, 
or  Psidium  guajava  (HINHP  Database 
2000;  Service  1995;  59  FR  9304). , 

Remya  kauaiensis  (NCN) 

Remya  kauaiensis,  one  of  three 
species  of  a  genus  endemic  to  the 
Hawaiian  Islands,  is  in  the  aster  family 
(Asteraceae).  Remya  kauaiensis  is  a 
small  short-lived  perennial  shrub,  about 
1  m  (3  ft)  tall,  with  many  sprawling 
branches  covered  with  a  fine  tan  fuzz 
near  their  tips.  The  lower  surface  of  the 
leaves  is  covered  with  fine  white  hairs. 
This  species  is  distinguished  from  the 
other  Kauai  species  in  the  genus  by 
being  hairy,  having  shorter  flower  head 
stalks,  and  having  narrower  tips  on  the 
floral  bracts  (Wagner  et  al.  1999). 

Seedlings  of  this  species  have  not 
been  observed.  Flowers  have  been 
observed  in  April.  May,  June;  and 
Augifst.  and  are  probably  insect-     , 
pollinated.  Seeds  are  probably  wind  or 
water-dispersed.  Remya  kauaiensis  may 
be  self-incompatible  (Herbst  1988; 
Service  1995;  56  FR  1450). 

Historically,  this  species  was  found  at 
Koaie,  Mohihi,  Kalalau,  Makaha, 
Nualolo.  Kawaiula.  Kuia.  Honopu. 
Awaawapuhi.  Kopakaka.  and  Kauhao  on 
Kauai.  There  are  currently  17  known 
occurrences  with  a  total  of  106  to  114 
individuals  on  State-owned  land.  They 
occur  in  Hipalau  Valley.  Awini  Valley.   . 
Koaie  Canyon,  Mohihi  Stream,  the  left 
branch  of  Kalalau  Valley,  Awaawapuhi 
and  Nualolo  Valleys.  Kuia  and  Kawaiula 
Valleys.  Makaha  Valley,  Kauhao  Valley, 
and  Kaulaula  Valley  within  the  Alakai 
Wilderness  Preserve.  Kuia  NAR.  Na  Pali 
Coast  State  Park.  Na  Pali-Kona  Forest 
Reserve.  Puu  Ka  Pele  Forest  Reserve, 
and  Waimea  Canyon  State  Park  (GDSI 
2000;  HINHP  Database  2000;  K.  Wood. 
in  litt.  1999). 

Remya  kauaiensis  grows  chiefly  on 
steep,  north  or  northeast-facing  slopes  at 
elevations  between  560  and  1,247  m 


(1,836  and  4,090  ft).  It  is  found 
primarily  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  with 
Cbamaesyce  spp.  (akoko),  Claoxylon 
sandwicense,  Dianella  sandwicensis, 
Diospyros  spp.,  Dodonaea  viscosa, 
Hedyotis  terminalis,  Melicope  spp.. 
Nestegis  sandwicensis,  Pouteria 
sandwicensis,  Psychotria  spp.,  Schiedea 
spp.,  or  Tetraplasandra  spp.  (HINHP 
Database  2000;  Herbst  1988;  56  FR  1450; 
K.  Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Remya 
kauaiensis  include  herbivory  and 
habitat  degradation  by  feral  goats,  pigs, 
cattle,  and  deer,  and  competition  from 
nonnative  plant  species.  Other  threats 
include  erosion,  fire,  and  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  remaining 
populations  and  individuals  (Service 
1995;  56  FR  1450). 

Remya  montgomeryi  (NCN) 

Remya  montgomeryi  in  the  aster 
family  (Asteraceae)  was  discovered  in 
1985  by  Steven  Montgomery  on  the 
sheer,  virtually  inaccessible  cliffs  below 
the  upper  rim  of  Kalalau  Valley.  Kauai. 
It  is  a  small  short-lived  perennial  shrub, 
about  1  m  (3  ft)  tall,  with  many 
sprawling  to  weakly  erect,  smooth 
branches.  The  species  is  distinguished 
from  R.  kauaiensis  by  being  hairless, 
with  longer  flower  head  stalks  and 
broader  floral  bract  tips  (Wagner  et  al. 
1999). 

Seedlings  of  this  species  have  not 
been  observed.  Flowers  have  been 
observed  in  April  through  August  and 
are  probably  insect-pollinated.  Seeds  are 
probably  wind  or  water-dispersed. 
Remya  montgomeryi  may  be  self- 
incompatible  (Herbst  1988;  56  FR  1450). 

Remya  montgomeryi  is  known  only 
from  Kauai.  Six  occurreilces  with  143 
individuals  are  reported  on  State-owned 
land  in  the  left  and  right  branches  of 
Kalalau  Valley.  Koaie  Canyon,  and  Kuia 
Valley  within  the  Alakai  Wilderness 
Preserve  and  Na  Pali  Coast  State  Park 
(GDSI  2000;  HINHP  Database  2000; 
Herbst  1988;  K.  Wood,  in  litt.  1999). 

Remya  montgomeryi  grows  at 
elevations  between  336  and  1.344  m 
(1.102  and  4.411  ft),  primarily  on  steep, 
north  or  northeast-facing  slopes  or  cliffs 
in  transitional  wet  or  Metrosideros 
polymorpha-dominated  mixed  mesic 
forest.  Associated  native  plant  species 
include  Artemisia  australis,  Bobea  spp., 
Boehmeria  grandis,  Cheirodendron  spp., 
Claoxylon  sandwicense,  Cyrtandra  spp., 
Dubautia  spp..  Ilex  anomala,  Lepidium 
serra,  Lysimachia  spp.  (kolokolo 
kuahiwi).  Myrsine  linearifolia. 
Nototrichium  spp..  Pleomele  aurea.  Poa' 
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mannii,  Sadleria  spp.,  Scaevola  spp., 
Stenogyne  campanulata, 
Tetraplasandra  spp.,  or  Zanthoxylum 
dipetalum  (HINHP  Database  2000;  K. 
Wood.  pers.  comm.,  2001). 

The  primary  threats  to  Remya 
montgomeryi  are  herbivory  and  habitat 
degradation  by  feral  goats,  pigs,  cattle, 
and  deer,  and  competition  from 
nonnative  plant  species.  Other  threats 
include  erosion,  fire,  and  an  increased 
risk  of  extinction  from  naturally 
occurring  events  [e.g.,  landslides  or 
hurricanes)  because  of  the  small  size  of 
the  populations  and  their  limited 
distribution  (Service  1995;  56  FR  1450). 

Schiedea  apokremnos  (maolioli) 

Schiedea  apokremnos,  a  member  of 
the  pink  family  (Caryophyllaceae).  is  a 
low.  branching  short-lived  perennial 
shrub  20  to  51  cm  (8  to  20  in)  tall  with 
leaves  that  are  somewhat  fleshy. 
Schiedea  apokremnos  is  distinguished 
from  related  species  by  shorter  sepals, 
nectaries,  and  capsules  (Wagner  et  al. 
1999). 

Some  individuals  of  Schiedea  , 
apokremnos  are  functionally  female  and 
must  be  cross-pollinated  to  set  seed. 
This  reproductive  strategy  may  be 
ineffective  in  populations  with  few 
individuals.  Little  is  knovra  about  the 
life  history  of  Schiedea  apokremnos. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowm  (Service 
1995). 

Schiedea  apokremnos  has  been 
collected  from  Nualolo  Kai.  Kaaweiki 
Ridge,  and  along  a  10.5  km  (6.5  mi)  long 
section  of  the  Na  Pali  coast  including 
Milolii  Valley,  Kalalau  Beach,  Kaalahina 
and  Manono  Ridges.  Haeleele  Ridge, 
and  as  far  north  as  Pohakuao  Valley,  all 
on  the  island  of  Kauai.  There  is 
currently  a  total  of  five  occurrences 
containing  201  individuals  on  State- 
owned  lands.  The  species  is  extant  at    ■ 
Nakeikionaiwi,  Pohakuao,  Nualolo 
Valley,  Haeleele  Valley,  and  Kawaiiki 
Valley  within  the  Na  Pali  Coast  State 
Park  and  Puu  Ka  Pele  Forest  Reserve 
(GDSI  2000;  HINHP  Database  2000;  56 
FR  49639). 

Schiedea  apokremnos  grows  in  the 
crevices  of  near-vertical  basalt  coastal 
cliff  faces,  at  elevations  between  11  and 
538  m  (35  and  1.765  ft).  The  species 
grows  in  sparse  dry  coastal  cliff  shrub 
vegetation  along  with  Artemisia 
australis,  Bidens  spp..  Carex  meyenii. 
Chamaesyce  celastroides,  Eragrostis 
variabilis,  Lepidium  serra,  Upochaeta 
connata.  Lobelia  niihauensis, 
Myoporum  sandwicense,  Peperomia 
spp..  Pleomele  aurea,  Psydrax  odorata, 
or  Wilkesia  spp.  (HINHP  Database  2000; 


56  FR  49639;  K.  Wood.  pers.  comm., 
2001). 

The  restriction  of  this  species  te 
inaccessible  cliffs  suggests  that  goat 
herbivory  may  have  eliminated  it  from 
more  accessible  locations.  The  greatest 
current  threat  to  the  survival  of 
Schiedea  apokremnos  is  still  herbivory 
and  habitat  degradation  by  feral  goats, 
as  well  as  competition  from  the 
nonnative  plants  Leucaena 
leucocephala  and  Hyptis  pectinata 
(comb  h)rptis),  and  trampling  by 
humans.  Given  the  small  size  of  most 
populations  and  restricted  distribution, 
depressed  reproductive  vigor  may  be  a 
serious  threat  to  the  species.  In  addition, 
a  single  enviroiunental  disturbance 
(such  as  a  landslide  or  fire)  could 
destroy  a  significant  percentage  of  the 
extant  individuals  (Service  1995;  56  FR 
49639). 

Schiedea  helleri  (NCN) 

Schiedea  helleri,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
short-lived  perennial  vine.  The  stems 
are  usually  prostrate  and  at  least  15  cm 
(6  in)  long.  This  species  is  the  only 
member  of  the  genus  on  Kauai  that 
grows  as  a  vine  (Wagner  et  al.  1999). 

Three  plants  have  oeen  observed 
flowering  in  February.  No  additional  life 
history  information  for  this  species  is 
currently  known  (Service  1998a). 

Schiedea  helleri  was  originally  found 
only  at  a  single  location  at 
Kaholuamano  over  100  years  ago.  There 
is  currently  a  total  of  three  occurrences 
with  50  to  60  individuals  on  State- 
owned  land  at  Mohihi  Stream, 
Nawaimaka  Valley,  and  Mohihi-Waialae 
Trail  within  the  Alakai  Wilderness 
Preserve  and  Na  Pali-Kona  Forest 
Reserve  (GDSI  2000;  HINHP  Database 
2000;  K.  Wood,  in  litt.  1999). 

Schiedea  helleri  is  found  on  ridges 
and  steep  cliffs  in  closed  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest,  M.  polymorpha- 
Cheirodendron  spp.  montane  wet  forest, 
or  Acacia  koa-M.  polymorpha  montane 
mesic  forest  at  elevations  between  664 
and  1.361  m  (2.178  and  4,464  ft).  Other 
native  plants  growing  in  association 
with  this  species  include  Broussaisia 
arguta,  Cheirodendrqn  spp.,  Cibotium 
spp..  Cyanea  spp.,  Dianella 
sandwicensis,  Dubautia  spp., 
Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Melicope  spp.,  Myrsine  spp., 
Poa  sandvicensis,  Scaevola  procera, 
Syzygium  sandwicensis,  or  Viola 
wailenalenae  (pamakani)  (HINHP 
Database  2000;  K.  Wood,  pers.  conun., 
2001). 

Competition  with  the  nonnative  plant 
Rubus  argutus,  a  risk  of  extinction  bom 
naturally  occiuring  events  [e.g., 


landslides  or  hurricanes),  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  extant  individuals  are  serious 
threats  to  Schiedea  helleri  (61  FR 
53070). 

Schiedea  kauaiensis  (NCN) 

Schiedea  kauaiensis,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
erect  subshrub.  This  short-lived 
perennial  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  its  habit,  larger  leaves,  the  hairiness 
of  the  inflorescence,  the  number  of 
flowers  in'each  inflorescence,  larger 
flowers,  and  larger  seeds  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  this  taxon.  Fruit  and  flowers  have 
been  observed  in  July  through 
September.  There  is  no  evidence  of 
regeneration  from  seed  under  field 
conditions.  Reproductive  cycles.  • 
longevity,  specific  environmental 
requirements  and  limiting  factors  are 
unknown  (Service  1998a). 

Historically,  Schiedea  kauaiensis  was 
known  from  the  northwestern  side  of 
Kauai,  from  Papaa  to  Mahanaloa.  It  was 
thought  to  be  extinct  until  the  five 
currently  known  occurrences  in 
Mahanaloa  and  Kalalau  Valleys,  with  a 
total  of  22  individuals,  were  found.  All 
occurrences  are  on  State  land  within  the 
Kuia  NAR  and  Na  Pali  Coast  State  Park 
(GDSI  2000;  HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

Schiedea  kauaiensis  typically  groves 
in  diverse  mesic  to  wet  Acacia  koa- 
Metrosideros  polymorpha  forest  on 
steep  slopes  at  elevations  between  117 
and  1.290  m  (385  and  4,232  ft). 
Associated  native  plant  species  include 
Alphitonia  ponderosa,  Cryptocarya 
mannii,  Diospyros  spp..  Dodonaeg 
viscosa.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Leptocophylla 
tameiameiae,  Microlepia  strigosa, 
Nestegis  sandwicensis,  Pisonia  spp., 
Peucedanum  sandwicense  (makou), 
Psychotria  spp.,  or  Psydrax  odorata 
(HINHP  Database  2000;  61  FR  53108;  K. 
Wood,  pers.  comm..  2001). 

Threats  to  Schiedea  kauaiensis 
include  habitat  degradation  and/or 
destruction  by  feral  goats,  pigs,  and 
cattle;  competition  from  several 
normative  plant  species;  predation  by 
introduced  slugs  and  snails;  and  a  risk 
of  extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  low  number  of  individuals  in 
only  two  known  populations.  Schiedea 
kauaiensis  is  also  potentially  threatened 
by  fire  (HINHP  Database  2000;  Service 
1998a;  61  FR  53108). 
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Schiedea  membranacea  (NCN) 

Scbiedea  membranacea,  a  member  of 
the  pink  family  (Caryophyllaceae).  is  a 
short-lived  perennial  herb.  This  species 
differs  from  other  Schiedea  species  on 
Kauai  by  having  five-to  seven-veined 
leaves  and  an  herbaceous  habit  (Wagner 
et  al.  1999). 

Research  suggests  that  this  species 
largely  requires  outcrossing  for 
successful  germination  and  survival  to 
adulthood.  Pollinators  for  Schiedea 
membranacea  are  unknown,  since  none 
have  been  seen  during  the  daytime,  and 
none  were  observed  during  one  set  of 
night  observations.  Little  else  is  known 
about  the  life  history  of  S. 
membranacea.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Schiedea  membranacea  is  currently 
known  from  the  western  side  of  the 
island  of  Kauai,  on  State  and  privately 
owned  lands  at  Poopooiki  Valley, 
Milolii  Ridge,  Kuia  Valley,  Awaawapuhi 
Valley.  Nualolo  Valley,  Kahuamaa  Flats, 
Waialae  Falls,  Koaie  Canyon,  and  the 
right  branch  of  Wainiha  Valley.  On  State 
lands  it  occurs  within  the  Alakai 
Wilderness  Preserve,  Halelea  Forest 
Reserve,  Kuia  NAR,  Na  Pali  Coast  State 
Park,  and  Na  Pali-Kona  Forest  Reserve. 
There  are  currently  10  occurrences 
containing  344  to  348  individuals  (GDSI 
2000;  HINHP  Database  2000;  Wood  and 
Perlman  1993;  61  FR  53070;  K.  Wood, 
in  litt.  1999; }. 

This  species  is  typically  found  on 
cliffs  and  cliff  bases  in  mesic  or  wet 
habitats  in  lowland  or  montane 
shrubland  or  forest  communities 
dominated  by  Acacia  koa,  Pipturus  spp. 
and  Metrosideros  polymorpha  or 
Urticaceae  shrubland  on  talus  slopes  at 
elevations  between  422  and  1,259  m 
(1,386  and  4,131  ft).  Associated  native 
plant  species  include  Alphitonia 
ponderosa,  Alyxia  oliviformis, 
Asplenium  spp.,  Athyrium  sandwicensis 
(akolea),  Bobea  brevipes,  Boehmeria 
gmndis,  Cyrtandra  spp.,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Eragrostis  variabilis.  Hedyotis 
terminalis,  Hibiscus  waimeae,  Joinvillea 
ascendens  ssp.  ascendens  (ohe), 
Labordia  helleri  (kamakahala),  Lepidium 
serra.  Lysimachia  kalalauensis  (NCN), 
Machaerina  angustifolia,  Mariscus 
pennatiformis,  \4elicope  spp.,  Myrsine 
spp.,  Penottetia  sandwicensis,  Pisonia 
spp.,  Pleomele  aurea,  Poa  mannii,  Poa 
sandvicensis,  Pouteria  sandwicensis, 
Psychotria  spp.,  Psydrax  odorata, 
Remya  kauaiensis.  Sadleria  cyatheoides 
(amau),  Scaevola  procera,  Thelypteris 


cyatheoides  (kikawaio),  Thelypteris 
sandwicensis  (palapalaia).  or 
Touchardia  latifolia  (HINHP  Database 
2000;  61  FR  53070;  K.  Wood,  pers. 
comm.,  2001). 

Habitat  degradation  by  feral  goats, 
pigs,  and  deer;  competition  with  the 
nonnative  plant  species  Ageratina 
riparia  (Hamakua  pamakani),  Erigeron 
karvinskianus,  Lantana  camara, 
Passiflora  tarminiana,  Psidium 
cattleianum.  Rubus  argutus.  or  R. 
rosifolius;  loss  of  pollinators;  and 
landslides  are  the  primary  threats  to 
Schiedea  membranacea.  Based  on 
observations  indicating  that  snails  and 
slugs  may  consume  seeds  and  seedlings, 
it  is  likely  that  introduced  molluscs  also 
represent  a  major  threat  to  this  species 
(Service  1998a;  Wood  and  Perlman 
1993;  61  FR  53070). 

Schiedea  spergulina  var.  letopoda  and 
Schiedea  spergulina  var.  spergulina 
(NCN) 

Schiedea  spergulina^  &  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
short-lived  perennial  subshrub.  Of  the 
22  species  in  this  endemic  genus,  only 
two  other  species  have  smooth  seeds. 
Schiedea  spergulina  differs  from  those 
two  in  having  very  compact  flower 
clusters.  The  two  weakly  defined 
varieties  differ  primarily  in  the  degree  of 
hairiness  of  the  inflorescences,  with  S. 
spergulina  var.  leiopoda  being  the  less 
hairy  of  the  two  (Wagner  et  al.  1999). 

LitUe  is  known  about  the  life  histories 
of  either  Schiedea  spergulina  var. 
leiopoda  or  S.  spergulina  var. 
spergulina.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Schiedea  spergulina  var. 
leiopoda  was  found  on  a  ridge  on  the 
east  side  of  Hanapepe  on  Kauai.  One 
occurrence  with  approximately  135  to 
150  individuals  is  now  known  to  grow 
in  Lawai  Valley  on  Kauai  on  privately 
owned  land  (GDSI  2000;  HINHP 
Database  2000). 

Schiedea  spergulina  var.  spergulina 
was  historically  found  in  Olokele 
Canyon,  but  is  now  known  only  from 
the  right  branch  of  Kalalau  Valley,  Koaie 
Canyon,  and  Waimea  Canyon.  A  total  of 
three  occurrences  numbering 
approximately  208  individuals  is 
reported  on  State-owned  land  within 
the  Na  Pali  Coast  State  Park,  Na  Pali- 
Kona  Forest  Reserve,  and  the  Puu  Ka 
Pele  Forest  Reserve.  However,  it  has 
been  estimated  that  this  species  may 
number  in  the  thousands  on  Kauai 
(GDSI  2000;  HINHP  Database  2000; 
Service  1995). 


Both  varieties  of  Schiedea  spergulina 
are  usually  found  on  bare  rock  outcrops 
or  sparsely  vegetated  portions  of  rocky 
cliff  faces  or  cliff  bases  in  diverse 
lowland  dry  to  mesic  forests  at 
elevations  between  21  and  90  m  (69  and 
294  ft)  for  S.  spergulina  var.  leiopoda 
and  elevations  between  144  and  828  m 
(474  and  2,718  ft)  for  S.  spergulina  var. 
spergulina.  Associated  native  plant 
species  include  Acacia  koa,  Artemisia 
australis.  Bidens  sandvicensis,  Carex 
meyenii,  Chamaesyce  celastroides, 
Dianella  sandwicensis,  Doryopteris  spp. 
(kumuniu),  Eragrostis  variabilis, 
Erythrina  sandwicensis  (wiliwili), 
Gahnia  spp.,  Heliotropium  spp. 
(ahinahina),  Lepidium  serra,  Lipochaeta 
connata,  Microlepia  strigosa,  Nestegis 
sandwicensis,  Nototrichium 
sandwicense,  Panicum  lineale,  , 

Peucedanum  sandwicense,  or  Wilkesia 
gymnoxiphium  (HINHP  Database  2000; 
Lorence  and  Flynn  1991;  Service  1995; 
59  FR  9304;  K.  Wood,  pers.  conun., 
2001). 

The  major  threats  to  Schiedea 
spergulina  var.  leiopoda  are  habitat 
destruction  by  feral  goats  and 
competition  with  nonnative  plants  such 
as  Furcraea  foetida  (Mauritius  hemp), 
Lantana  camara,  or  Leucaena 
leucocephala.  Individuals  have  also 
been  damaged  and  destroyed  by  rock 
slides.  This  variety  is  potentially 
threatened  by  pesticide  use  in  nearby 
sugarcane  fields,  as  well  as  being  at  risk 
of  extinction  from  naturally  occurring 
events  (e.g.,  hurricanes)  and/ or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (Lorence 
and  Flynn  1991;  Service  1995;  59  FR 
9304). 

Schiedea  spergulina  var.  spergulina  is 
threatened  by  competition  with 
nonnative  plant  species,  including 
Erigeron  karvinskianus,  Lantana 
camara,  Melia  azedarach,  or  Triumfetta 
semitriloba  (Sacramento  bur).  The  area 
in  which  this  variety  grows  is  used 
heavily  by  feral  goats,  and  there  is 
evidence  that  plants  are  being  browsed 
and  trampled  (HINHP  Database  2000; 
Lorence  and  Flynn  1991;  59  FR  9304). 

Schiedea  stellarioides  (laulihilihi) 

Schiedea  stellarioides,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
slightly  erect  to  prostrate  subshrub  ivith 
branched  stems.  The  opposite  leaves  are 
very  slender  to  oblong-elliptic,  and  one- 
veined.  This  short-lived  perennial 
species  is  distinguished  from  other 
Schiedea  species  on  Kauai  by  the 
number  of  veins  in  the  leaves,  shape  of 
the  leaves,  presence  of  a  leaf  stalk, 
length  of  the  flower  cluster,  and  shape 
of  the  seeds  (Wagner  et  al.  1999). 
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Plants  have  been  observed  flowering 
in  February.  Little  else  is  known  about 
the  life  history  of  Schiedea  stellarioides. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Schiedea  stellarioides 
was  found  at  the  sea  cliffs  of  Hanakapiai 
Beach,  Kaholuamano-Opaewela  region, 
the  ridge  between  Waialae  and 
Nawaimaka  Valleys,  and  Haupu  Range 
on  the  island  of  Kauai.  Currently  it  is 
found  in  Kawaiiki  Valley  and  Waialae 
Falls  within  the  Na  Pali-Kona  Forest 
Reserve.  There  is  a  total  of  three 
occurrences  with  1,500  individuals  on 
State-ovraed  land  (GDSI  20qp;  HINHP 
Database  2000;  K.  Wood,  in  litt.  1999). 

Schiedea  stellarioides  is  found  on 
steep  slopes  in  closed  Acacia  koa- 
Metrosideros  polymorpha  lowland  to 
montane  mesic  forest  or  shrubland  at 
elevations  between  376  and  1,251  m 
(1,135  and  4,102  ft).  Associated  native 
plant  species  include  Alsinidendron 
viscosum,  Artemisia  australis.  Bidens 
cosmoides,  Chenopodium  spp. 
(aheahea),  Dianella  sandwicensis. 
Dodonaea  viscosa,  Leptecophylla 
tameiameiae,  Mariscus  spp.,  Melicope 
spp.,  Nototrichium  sandwicense, 
Pipturus  spp.,  Syzygium  sandwicensis, 
or  Zanthoxylum  dipetalum  (HINHP 
Database  2000;  61  FR  53070;  K.  Wood, 
pers.  comm.,  2001). 

The  primary  threats  to  this  species 
include  habitat  degradation  and 
herbivory  by  feral  pigs  and  goats, 
competition  with  the  nonnative  plants 
Melinis  minutiflora  and  Rubus  argutus, 
and  a  risk  of  extinction  of  the  two 
remaining  populations  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes  (61  FR  53070). 

Stenogyne  campanulata  (NCN) 

Stenogyne  campanulata,  a  member  of 
the  mint  feunily  (Lamiaceae),  is  a  vine 
with  foin-angled,  hairy  stems.  A  short- 
lived perennial  species,  Stenogyne 
campanulata  is  distinguished  from 
closely  related  species  by  its  large  and 
very  broadly  bell-shaped  calyces  that 
nearly  enclose  the  relatively  small, 
strai^t  corollas,  and  by  small  calyx 
teeth  that  are  half  as  long  as  wide 
(Weller  and  Sakai  1999). 

Little  is  knovra  about  the  life  history 
of  Stenogyne  campanulata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowrn  (Service 
1995). 

Stenogyne  carnpanulata  is  known 
bom  three  occurrences  with  66 
individuals  which  were  originally 


discovered  in  the  left  branch  of  Kalalau 
Valley  on  State-owned  land  in  the  Na 
Pali  Coast  State  Park  (GDSI  2000; 
HINHP  Database  2000). 

Stenogyne  campanulata  grows  on  the 
rock  face  of  a  nearly  vertical,  north- 
facing  cliff  in  diverse  lowland  or 
montane  mesic  forest  at  elevations 
between  335  and  1,290  m  (1,100  and 
4,232  ft).  The  associated  native  plant 
species  include  Lepidium  serra,  Lobelia 
niihauensis,  Lysimachia  spp.,  Melicope 
pallida,  Metrosideros  polymorpha, 
Neraudia  kauaiensis,  Nototrichium 
divaricatum  (kului),  Poa  mannii,  Remya 
montgomeryi,  or  Wilkesia 
gymnoxiphium  (Weller  and  Sakai  1999; 
57  FR  20580;  K.  Wood,  pers.  comm., 
2001). 

The  restriction  of  this  species  to 
virtually  inaccessible  cliffs  suggests  that 
herbivory  by  feral  goats  may  have 
eliminated  it  from  more  accessible 
locations.  Goat  herbivory  and  habitat 
degradation  remain  the  primary  threat. 
Feral  pigs  have  disturbed  vegetation  in 
the  vicinity  of  these  plants.  Erosion 
caused  by  feral  goats  or  pigs  exacerbates 
the  potential  threat  of  landslides. 
Erigeron  karvinskianus  and  Rubus 
argutus  are  the  primary  nonnative 
plants  threatening  Stenogyne 
campanulata.  The  small  number  of 
individuals  and  its  restricted 
distribution  are  serious  potential  threats 
to  the  species.  The  limited  population 
size  may  depress  reproductive  vigor,  or 
a  single  environmental  disturbance, 
such  as  a  landslide,  could  destroy  all 
known  extant  individuals  (57  FR 
20580). 

Viola  helenae  (NCN) 

Viola  helenae  is  a  small,  imbranched 
pereimial  subshrub  with  an  erect  stem 
in  the  violet  family  (Violaceae).  It  is 
distinguished  firom  other  Kauai  species 
of  Viola  by  the  leaf  shape  and  width, 
woody  stems,  and  strictly 
chasmogamous  (open  at  maturity  for 
access  by  pollinators)  flowers  (Wagner 
et  al.  1999). 

Little  is  known  about  the  life  history 
of  Viola  helenae.  Wagner  et  al.  (1999) 
state  that  the  flowers  are  all 
chasmogamous  and  not  cleistogamous 
(remain  closed  and  self-fertilize  in  the 
bud)  as  in  certain  other  violet  species. 
Therefore,  it  is  likely  that  its  flowers 
require  pollination  by  insects  for  seed 
set.  Matine -flowering  plants  do  produce 
seed;  however,  seed  viability  may  be 
low  and  microhabitat  requirements  for 
germination  and  growth  may  be  very 
specific.  Seeds  planted  at  NTBG  on 
Kauai  failed  to  germinate,  although  they 
may  not  have  been  sufficiently  mature 
when  collected  and  violet  seeds  are 
often  very  slow  to  germinate.  The  seeds 


are  jettisoned  when  tbe  capsule  splits 
open,  as  in  most  species  oCthe  genus 
(Service  1994). 

Historically,  Viola  helenae  was 
known  from  foin  populations,  two  along 
either  branch  of  Wahiawa  Stream  on 
Kauai.  Currently,  there  is  one  known 
occurrence  with  a  total  of  137  plants,  on 
privately  owned  land  within  the 
Wahiawa  drainage  (GDSI  2000;  HINlff 
Database  2000;  Service  1994;  56  FR 
47695). 

This  species  is  found  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  or  M.  poiymorpha- 
Cheirodendron  wet  forest  growing  on 
stream  drainage  banks  or  adjacent  valley 
bottoms  in  light  to  moderate  shade  at 
elevations  between  522  and  1,006  m 
(1,712  and  3,301  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum  var.  hillebrandii, 
Broussaisia  arguta.  Dicranopteris 
linearis,  Diplazium  sandwichianum,    ' 
Dubautia  spp.,  Freycinetia  arborea, 
Hesperomannia  lydgatei,  Melicope  spp., 
or  Pritchardia  spp.  (HINHP  Database 
2000;  Service  1994;  K.  Wood.  pers. 
comm.,  2001). 

Threats  to  Viola  helenae  include 
competition  from  nonnative  plant 
species,  including  Elephantopus  mollis, 
Erechtites  valerianifolia,  Melastoma 
candidum,  Psidium  cattleianum,  Rubus 
rosifolius,  Stachytarpheta  australis, 
veu-ious  nonnative  grasses,  or  potentially 
Melaleuca  quinquenervia:  trampling 
and  browsing  damage  by  feral  pigs; 
landslides  and  erosion;  and  hurricanes 
(Service  1994;  56  FR  47695). 

Viola  kauaiensis  var.  wahiawaensis 
(nani  waialeale) 

Viola  kauaiensis,  a  member  of  the 
violet  family  (Violaceae),  is  a  short-lived 
perennial  herb  with  upward  curving  or 
weakly  rising,  hairless,  lateral  stems. 
The  species  is  distinguished  from  others 
of  the  genus  by  its  non-woody  habit, 
widely  spaced  kidney-shaped  leaves, 
and  by  having  two  types  of  flowers: 
conspicuous,  open  flowers  and  smaller, 
unopened  flowers.  Two  varieties  of  the 
species  are  recognized,  both  occurring 
on  Kauai:  var.  kauaiensis  and  var. 
wahiawaensis.  Viola  kauaiensis  var. 
wahiawaensis  is  distinguished  by 
having  broadly  wedge-shaped  leaf  bases 
(Service  1998a;  Wagner  et  al.  1999). 

Viola  kauaiensis  var.  wahiawaensis 
has  been  observed  in  flower  in 
December.  Little  else  is  known  about  the 
life  history  of  V.  kauaiensis  var. 
wahiawaensis.  Its  flowering  cycles, 
pollinatioh  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknov^n  (Service 
1998a). 
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Viola  kauaiensis  var.  wahiawaensis  is 
known  only  from  two  occurrences  in  the 
Wahiawa  Mountains  of  Kauai  with  a 
total  of  13  individual  plants,  on 
privately  owned  land.  This  taxon  is  not 
known  to  have  occurred  beyond  its 
current  range  (GDSI  2000;  HINHP 
Database  2000). 

Viola  kauaiensis  var.  wahiawaensis  is 
found  in  Machaerina  angustifolia- 
Rhynchospora  rugosa  (kuolohia) 
lowland  bog  or  mixed  wet  shrubland 
and  adjacent  Metrosideros  polymorpha 
wet  forest  at  elevations  between  393  and 
1.006  m  (1,291  and  3,301  ft).  Associated 
native  plant  species  include  Antidesma 
platyphyllum  var.  hillehmndii.  Bidens 
forbesii  (kookoolau).  Chamaesyce  remyi 
(akoko).  Chamaesyce  sparsi flora 
(akoko).  Coprosma  spp..  Cyanea  flssa. 
Dicranoptehs  linearis,  Diplopterygium 
pinnatum  (uluhe  lau  nui).  Dubautia 
imbhcata  (naenae),  Dubautia 
raillardioides,  Gabnia  vitiensis  (NGN). 
Leptechophylld  tameiameiae.  Lobelia 
kauaensis  (NCN).  Machaerina 
angustifolia.  Machaerina  mariscoides, 
Melicope  spp..  Psychotria  wawrae, 
Sadleria  pallida.  Scaevola 
gaudichaudii,  Sphenomeris  chinensis, 
Syzygium  sandwicensis.  Tetraplasandra 
oahuensis,  or  Vaccinium  dentatum 
(HINHP  Database  2000;  Lorence  and 
Flynn  1991;  Service  1998a;  61  FR 
53070;  K.  Wood.  pers.  comm..  2001). 

The  primary  threats  to  Viola 
kauaiensis  var.  wahiawaensis  are  a  risk 
of  extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  existing 
populations  and  individuals;  habitat 
degradation  through  the  rooting 
activities  of  feral  pigs;  and  competition 
with  nonnative  plants,  such  as  funcus 
planifolius  (NCN)  or  Pterolepis 
glomerata  (NCN)  (HINHP  Database 
2000;  Lorence  and  Flynn  1991;  Service 
1994;  61  FR  53070). 

Wilkesia  hobdyi  (dwarf  iliau) 

Wilkesia  hobdyi,  a  member  of  an 
endenHC  Hawaiian  genus  in  the  aster 
family  (Asteraceae),  is  a  short-lived 
perennial  shrub  which  branches  from 
the  base.  The  tip  of  each  branch  bears 
a  tuft  of  narrow  leaves  growing  in 
whorls  joined  together  into  a  short 
sheathing  section  at  their  bases.  The 
cream-colored  flower  heads  grow  in 
clusters.  It  is  distinguished  from  the 
other  species  of  Wilkesia  by  having 
shorter  branched  stems  and  fewer 
shorter  leaves  per  whorl  (Carr  1982a. 
1999b). 

This  species  is  probably  pollinated 
through  outcrossing  and  is  probably 
self-incompatible.  Insects  are  the  most 
likely  pollinators.  In  1982,  Carr  reported 


that  reproduction  and  seedling 
establishment  were  occurring  and 
appeared  sufficient  to  sustain  the 
populations.  Flowering  has  been 
observed  most  often  in  the  winter 
months,  but  also  during  June.  Fruits 
may  be  dispersed  when  they  stick  to  the 
feathers  of  birds.  Densities  reach  one 
plant  per  sq  m  (approximately  one  sq 
yard)  in  localized  areas,  and 
hybridization  with  Wilkesia 
gymnoxiphium  may  be  occurring  (Carr 
1982a). 

First  collected  in  1968  on  Polihale 
Ridge,  Kauai,  this  species  was  not 
formally  described  until  1971  (St.  John 
1971).  Currently,  there  are  nine 
occurrences  with  a  total  of  406  to  471 
individuals.  This  species  occurs  on 
State-owned  lands  within  the  Hono  o 
Na  Pali  NAR,  Na  Pali  CoaSt  State  Park, 
and  Puu  Ka  Pele  Forest  Reserve  and  on 
land  under  Federal  jurisdiction  within 
the  Pacific  Missile  Range  Facility 
(PMRF)  at  Makaha  Ridge.  The  plants 
occur  in  Milolii  Valley,  Makaha  Ridge, 
Haeleele  Ridge,  Kaaweiki  Ridge. 
Polihale  Spring.  Pohakumano,  and 
Pohakuao  (GDSI  2000;  HINHP  Database 
2000). 

Wilkesia  hobdyi  grows  on  coastal  dry 
cliffs  or  very  dry  ridges  at  elevations 
between  12  and  685  m  (40  and  2,246  ft). 
The  associated  native  plant  species 
include  Artemisia  australis,  Dodonaea 
viscosa,  Eragrostis  variabilis.  Hibiscus 
kokio  ssp.  saint  jobnianus,  Lipochaeta 
connata.  Lobelia  niihauensis, 
Myoporum  sandwicense,  Peperomia 
blanda  (ala  aia  wai  nui),  Peperomia 
tetraphylla  (ala  ala  wai  nui),  Peperomia 
spp.,  Peucedanum  sandwicense, 
Psydrax  odorata.  Sida  fallax,  Waltheria 
indica  (uhaloa),  or  Wilkesia 
gymnoxiphium  (Service  1995;  Wagner  et 
al.  1999;  57  FR  27859;  K.  Wood,  pers. 
comm..  2001). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  habitat 
disturbance  and  browsing  by  feral  goats. 
Although  the  low  number  of  individuals 
and  their  restricted  habitat  could  be 
considered  a  potential  threat  to  the 
survival  to  the  species,  the  plant 
appears  to  have  vigorous  reproduction 
and  may  survive  indefrnitely  if  goats 
were  eliminated  from  its  habitat.  Fire 
and  extinction  through  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  could  also  be  threats  to  the 
survival  of  the  species  (Service  1995;  57 
FR  27859). 

Xylosma  crenatum  (NCN) 

Xylosma  crenatum  is  a  dioecious 
(plant  bears  only  male  or  female 
flowers,  and  must  cross-pollinate  with 
another  plant  to  produce  viable  seed) 
long-lived  perennial  tree  in  the 


flacourtia  family  (Flacourtiaceae).  The 
tree  grows  up  to  14  m  (45  ft)  tall  and  has 
dark  gray  bark.  More  coarsely  toothed 
leaf  edges  and  hairy  undersides  of  the 
leaves  distinguish  X.  crenatum  from  the 
other  Hawaiian  member  of  this  genus 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Xylosma  crenatum.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Xylosma  crenatum  was 
known  from  three  occurrences  on  Kauai: 
along  upper  Nualolo  Trail  and  along 
Mohihi  Road  between  Waiakoali  and 
Mohihi  drainages.  Currently,  this 
species  is  extant  on  State-owned  land  in 
Kainamanu.  Nualolo  Trail,  and  Mohihi 
Valley  within  Kokee  State  Park,  Kuia 
NAR,  and  Na  Pali-Kona  Forest  Reserve. 
There  are  three  occurrences  with  a  total 
of  16  individual  plants  (GDSI  2000; 
HINHP  Database  2000;  Service  1995;  57 
FR  20580). 

Xylosma  crenatum  is  known  from 
diverse  Acacia  koa-Metrosideros 
polymorpha  montane  mesic  or  wet 
forest,  or  M.  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  at 
elevations  between  936  and  1 ,284  m 
(3.070  and  4,212  ft).  Associated  native 
plant  species  include  Athyrium 
sandwicensis,  Cheirodendron  spp., 
Claoxylon  sandwicense,  Coprosma  spp., 
Cyanea  spp.  (haha),  Diplazium 
sandwichianum,  Dubautia  knudsenii, 
Hedyotis  spp..  Ilex  anomala.  Lobelia 
yuccoides,  Myrsine  spp.,  Nestegis 
sandwicensis,  Perrottetia  sandwicensis, 
Pleomele  aurea,  Poa  sandvicensis, 
Pouteria  sandwicensis,  Psychotria  spp., 
Scaevola  procera,  Streblus  pendulinus, 
Tetraplasandra  spp.,  Touchardia 
latifolia,  or  Zanthoxylum  dipetalum 
(HINHP  Database  2000;  Service  1995;  57 
FR  20580;  K.  Wood,  pers.  comm.,  2001). 

The  small  number  of  individuals  and 
scattered  distribution  make  this  species 
vulnerable  to  human  or  natural 
environmental  disturbance.  Xylosma 
crenatum  is  also  threatened  by 
competition  fiDm  nonnative  plants, 
particularly  Psidium  guajava.  In 
addition,  feral  pigs  may  threaten  this 
species  (HINHP  Database  2000;  Service 
1995:  57  FR  20580). 

Multi-Island  Species 

Acaena  exigua  (liliwai) 

Acaena  exigua  is  a  small  pereimial 
rosette  herb  in  the  rose  family 
(Rosaceae)  with  narrow,  fern-like, 
divided  leaves.  It  is  distinguished  from 
the  other  Hawaiian  rose  family  members 
by  its  lack  of  petals  and  by  its  urn- 
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shaped,  constricted  receptacle  (top  of 
flower  stem  where  floral  parts  are 
attached)  that  encloses  the  carpels 
(ovule-bearing  floral  part)  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  "history 
of  Acaena  exigua.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997). 

Historically,  Acaena  exigua  was 
known  from  Puu  Kukui  on  West  Maui 
and  from  Mount  Waialeale  on  Kauai.  On 
Kauai,  A.  exigua  was  last  collected 
between  1869  and  1870,  and  has  not 
been  seen  in  the  wild  since  (Wagner  et 
al.  1999). 

Acaena  exigua  is  known  only  from 
sites  with  extensive  cloud  cover  and 
moderate  to  strong  winds  in  wet 
montane  shrub  bog  or  bog  margins 
characterized  by  a  thick  peat  substrate 
overlying  an  impervious  clay  substrate, 
with  hummocks  of  sedges  and  grasses, 
stunted  trees,  and  shrubs  and  elevations 
between  666  and  1,598  m  (2,185  and 
5,244  ft).  Associated  native  plant 
species  include  Deschampsia  nubigena 
(hair  grass),  Dichanthelium  cynodon 
(NCN),  Dichanthelium  hillebrandianum 
(NGN),  Dichanthelium  isachnoides 
(NGN),  Dubautia  spp..  Melicope  spp.. 
Metrosideros  polymorpha,  Oreobolus 
furcatus  (NGN),  or  Vaccinium  spp.  (K. 
Wood,  pers.  comm.,  2001). 

The  reason  for  the  disappearance  of 
this  species  is  not  known.  Although 
impacts  from  herbivory  and  rooting  by 
pigs  are  assiuned  and  often  cited,  feral 
pigs  have  become  established  at 
Waialeale  (Kauai)  only  within  the  past 
two  decades.  The  main  current  threats 
to  Acaena  exigua,  if  it  exists,  are 
believed  to  include  small  population 
size;  human  impacts  (collecting  and  site 
degradation);  potentially  consumption 
of  vegetative  or  floral  parts  of  this 
species  by  nonnative  slugs  and/or  rats; 
predation  and  habitat  distiu-bance  by 
feral  pigs;  and  nonnative  plant  species, 
especially  /uncus  planifolius  (57  FR 
20772). 

Achyranthes  mutica  (NGN) 

Achyranthes  mutica,  a  member  of  the 
amaranth  family  (Amaranthaceae)  and  a 
short-lived  perennial,  is  a  many- 
branched  shrub  with  egg-shaped  leaves 
and  stalkless  flowers.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  shape  and  size  of  the  sepals  and 
by  characteristics  of  the  spike,  which  is 
short  and  congested  (Wagner  et  al. 
1999). 

Historically.  Achyranthes  mutica  was 
known  from  three  collections  from 
opposite  ends  of  the  main  archipelago: 


Kauai  and  Hawaii.  Currently,  this 
species  is  known  only  from  Hawaii 
Island,  from  Kilohana  Gulch  on  private 
iand.  It  was  last  observed  on  Kauai  in 
the  1850s  (GDSI  2000;  HINHP  Database 
2000;  61  FR  53108). 

Nothing  is  known  of  the  preferred 
habitat  of  or' native  plant  species 
associated  with  Achyranthes  mutica  on 
the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Achyranthes  mutica  on  the  island  of 
Kauai. 

Adenophorus  periens  (pendent  kihi 
fern)  ^ 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae), 
is  a  small,  pendent,  epiphytic  (not 
rooted  on  the  ground)  fern.  This  species 
differs  from  other  species  in  this 
endemic  Hawaiian  genus  by  having 
'  hairs  along  the  pinna  (a  leaflet)  margins, 
by  the  pinnae  being  at  right  angles  to  the 
midrib  axis,  by  the  placement  of  the  sori 
on  the  piimae.  and  the  degree  of 
dissection  of  each  pinna  (Linney  1989). 

Little  is  known  aoout  the  life  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects.  Spores  lack 
a  thick  resistant  coat  which  may 
indicate  their  longevity  is  brief, 
probably  measured  in  days  at  most.  Due 
to  the  weak  differences  between  the 
seasons,  there  seems  to  be  no  evidence 
of  seasonality  in  growth  or 
reproduction.  Additional  information 
on  reproductive  cycles,  longevity, 
specific  envfronmental  requirements, 
and  limiting  factors  is  not  known 
(Linney  1989). 

Historically,  Adenophorus  periens 
was  reported  from  Kauai,  Oahu,  Lanai, 
Maui,  and  the  island  of  Hawaii. 
Currently,  it  is  known  from  several 
locations  on  Kauai,  Molokai,  and 
Hawaii  (HINHP  Database  2000).  On 
Kauai,  there  is  a  total  of  seven 
occurrences  on  private  and  State-owned 
lahds  (Halelea  Forest  Reserve,  Hono  o 
Na  Pali  NAR,  and  Kealia  Forest 
Reserve),  with  approximately  59 
individuals,  that  occur  at  Pihea,  Pali 
Eleele,  Waioli  Valley.  Mount  Namahana, 
Lumahai  Valley,  Wainiha  Valley,  and 
Kapalaoa  (GDSI  2000;  HINHP  Database 
2000;  59  FR  56333;). 

This  epiphytic  species  usually 
growing  on  Metrosideros  polymorpha 
trunks,  is  found  in  riparian  banks  of 
stream  systems  in  well-developed, 
closed  canopy  that  provides  deep  shade 
or  high  humidity  in  M.  polymorpha- 


Cibotium  glaucum  lowland  wet  forests, 
open  M.  polymorpha  montane  wet 
forest,  or  M.  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  at  elevations 
between  107  and  1,593  m  (351  and 
5,228  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum,  Athyrium 
sandwichianum,  Broussaisia  arguta, 
Cheirodendron  trigynum,  Cyanea  spp., 
Cyrtandra  spp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria 
hexandra,  Psychotria  spp.,  Syzygium 
sandwicensis,  or  Tetraplasandra 
oahuensis  (Linney  1989;  59  FR  56333; 
K.  Wood,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Kauai 
include  habitat  degradation  by  feral  pigs 
and  goats  and  competition  with  the 
nonnative  plant  Psidium  cattleianum 
(HINHP  Database  2000;  59  FR  56333). 

Alectryon  macrococcus  var. 
macrococcus  (mahoe) 

Alectryon  macrococcus,  a  member  of 
the  soapberry  family  (Sapindaceae), 
consists  of  two  varieties,  macrococcus 
and  auwahiensis,  both  trees  with 
reddish-brown  branches  and  leaves  with 
one  to  five  pairs  of  sometimes 
asymmetrical  egg-shaped  leaflets.  The 
underside  of  the  leaf  has  dense  brown 
hairs,  persistent  in  A.  macrococcus  var. 
auwahiensis,  but  only  on  leaves  of 
young  A.  macrococcus  var. 
macrococcus  plants.  The  only  member 
of  its  genus  found  in  Hawaii,  this 
species  is  distinguished  from  other 
Hawaiian  members  of  its  family  by 
being  a  tree  with  a  hard  fruit  2.3  cm  (0.9 
in)  or  more  in  diameter  (Wagner  et  al. 
1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  known 
about  the  life  history  oi  Alectryon 
macrococcus.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  and  specific 
environmental  requirements  are 
unknown  (Service  1997). 

Alectryon  macrococcus  var. 
macrococcus  historically  and  currently 
occurs  on  Kauai,  Oahu,  Molokai  and 
Maui.  On  Kauai,  A.  macrococcus  var. 
macrococcus  occurs  on  State-owned 
land  in  the  Alakai  Wilderness  Preserve, 
Na  Pali  Coast  State  Park,  Na  Pali-Kona 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve.  A  total  of  18  occurrences  of  159 
to  1 74  individuals  is  known  from 
Kalalau  Valley,  Kipalau  Valley,  Haeleele 
Valley,  Waimea  Canyon,  Hipalau 
Valley,  and  Kawaiiki  Falls  (GDSI  2000; 
K.  Wood,  in  litt.  1999).  Alectryon 
macrococcus  var.  auwahiensis  is  found 
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only  on  leeward  east  Maui  (HINHP 
Database  2000:  Medeiros  et  al.  1986). 

The  habitat  of  Alectryon  macrococcus 
var.  macrococcus  on  Kauai  is  Diospyros 
spp.-Metrosideros  polymorpha  lowland 
mesic  forest,  M.  polymorpha  mixed 
mesic  forest,  or  Diospyros  spp.  mixed 
mesic  forest  on  dry  slopes  or  in  gulches, 
at  elevations  between  341  and  954  m 
(1.120  and  3,129  ft).  Associated  native 
plant  species  include  Acacia  koa, 
Alvxia  oliviformis,  Antidesma  spp., 
Bobea  timonioides.  Caesalpinia 
kavaiense  (uhiuhi),  Canavalia  spp. 
(awikiwiki),  Carex  meyenii,  Carex 
wahuensis,  Doodia  kunthiana.  Hibiscus 
waimeae.  Kokia  kauaiensis,  Melirope 
knudsenii  (alani),  Microlepia  strigosa. 
Munroidendron  racemosum,  Myrsine 
lanaiensis,  Nesoluma  polynesicum. 
Nestegis  sandwicensis,  Pisonia  spp., 
Pleomele  aurea.  Pouteria  sandwicensis. 
Psychotria  spp.,  Psydrax  odorata, 
Pteralyxia  kauaiensis.  Rauvolfia 
sandwicensis.  Streblus  pendulinus. 
Tetraplasandra  spp.,  Xytosma  spp.,  or 
Zanthoxylum  spp.  (HINHP  Database 
2000;  57  PR  20772;  K.  Wood,  pers. 
comm..  2001). 

Alectryon  macrococcus  var. 
macrococcus  on  Kauai  is  threatened  by 
feral  goats  and  pigs;  the  nonnative  plant 
Species  Melinis  minuUPora.  Psidium 
cattleianum.  or  Schinus  terebinthifolius 
(Christmasberry);  damage  from  the  black 
twig  borer;  seed  predation  by  rats  and 
mice;  fire;  depressed  reproductive  vigor; 
seed  predation  by  insects  (probably  the 
endemic  microlepidopteran  Prays  cf. 
fulvocanella);  loss  of  pollinators;  and, 
due  to  the  small  remaining  number  of 
individuals  and  their  limited 
distribution,  natural  or  human-caused 
environmental  disturbances  that  could 
easily  be  catastrophic  (57  PR  20772). 

Bonamia  menziesii  (NCN) 

Bonamia  menziesii.  a  member  of  the 
morning-glory  family  (Convolvulaceae), 
is  a  vine  with  twining  branches  that  are 
fuzzy  when  young.  This  species  is  the 
only  member  of  the  genus  that  is 
endemic  to  the  Hawaiian  Islands  and 
differs  from  other  genera  in  the  family 
by  its  two  styles,  longer  stems  and 
petioles,  and  rounder  leaves  (Austin 
1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Bonamia  menziesii  was 
known  from  the  following  general  areas: 
scattered  locations  on  Kauai,  the 
Waianae  Mountains  of  Oahu,  scattered 
locations  on  Molokai.  one  location  on 


West  Maui,  and  eastern  Hawaii. 
Currently,  it  is  known  from  Kauai, 
Oahu.  Lanai.  Maui,  and  Hawaii.  On 
Kauai,  there  are  nine  occurrences  with    • 
36  individuals  on  State  (Alakai 
Wilderness  Preserve.  Hono  o  Na  Pali 
NAR.  Lihue-Koloa  Forest  Reserve.  Na 
Pali  Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve)  and  privately  owned 
lands  in  Waiahuakua.  Kalalau  Valley. 
Awaawapuhi  Valley,  Paaiki  Valley. 
Kipalau  Valley.  Hulua.  Wahiawa  Falls, 
and  Laauhihaihai  (GDSI  2000;  HINHP 
Database  2000;  Service  1999;  K.  Wood. 
in  lift.  1999). 

Bonamia  menziesii  is  found  in  dry. 
mesic.  or  wet  Metrosideros  polymorpha- 
Cbeirodendron-Dicranopteris  forest  at 
elevations  between  351  and  1.415  m 
(1.151  and  4.644  ft).  Associated  native 
plant  species  include  Acacia  koa. 
Alphitonia  ponderosa.  Antidesma 
platyphyllum,  Cyanea  spp..  Cyrtandra 
limahuliensis.  Cyrtandra  pickeringii. 
Dianella  sandwicensis.  Diospyros 
sandwicensis.  Dodonaea  viscosa, 
Dubautia  knudsenii.  Hedyotis 
terminalis.  Isodendrion  longifolium. 
Labordia  hirtella,  Melicope  anisata, 
Melicope  barbigera  (uahiapele), 
Myoporum  sandwicense.  Nestegis 
sandwicensis.  Pisonia  spp.,  Pittosporum 
spp.,  Pouteria  sandwicensis.  Psychotria 
hexandra,  Psychotria  mariniana, 
Psydrax  odorata.  Sapindus  oahuensis, 
Scaevola  procera.  or  Syzygium 
sandwicensis  (HINHP  Database  2000; 
Service  1999;  K.  Wood.  pers.  comm.. 

2001). 

The  primary  threats  to  this  species  on 
Kauai  include  habitat  degradation  and 
possible  predation  by  feral  pigs  and 
goats,  deer,  and  cattle:  competition  with 
a  variety  of  nonnative  plants;  and  fire 
(59  FR  56333). 

Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides.  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  Howers.  This  species  is 
distinguished  from  C.  erythraea  (bitter 
herb),  which  is  naturalized  in  Hawaii, 
by  its  fleshy  leaves  and  the  unbranched 
arrangement  of  the  flower  cluster 
(Wagner  ef  a/.  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  It  is 
possible  that  heavy  rainfall  induces 
flowering.  Populations  are  foxuid  in  dry 
areas,  and  plants  are  more  likely  to  be 
found  following  heavy  rains.  Little  else 
is  known  about  the  life  history  of  C. 
sebaeoides.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 


Historically  and  currently, 
Centaurium  sebaeoides  is  known  from 
scattered  localities  on  the  islands  of 
Kauai,  Oahu,  Molokai.  Lanai,  and  Maui. 
Currently  on  Kauai,  there  are  a  total  of 
three  occurrences  with  approximately  • 
22  to  52  individuals  on  State-owned 
land.  This  species  is  found  at  Puanaiea 
Point,  the  caves  at  Nakeikionaiwi,  and 
Pohakuao  within  the  Na  Pali  Coast  State 
Park  (GDSI  2000;  HINHP  Database 
2000). 

Centaurium  sebaeoides  typically 
grows  in  volcanic  or  clay  soils  or  on 
cliffs  in  arid  coastal  areas  at  elevations 
between  0  and  147  m  (0  and  483  ft). 
Associated  native  plant  species  include 
Artemisia  spp.  (hinahina).  Bidens  spp., 
Chamaesyce  celastroides.  Cyperus 
phleoides,  Dodonaea  viscosa, 
Fimbristylis  cymosa  (mauu  akiaki). 
Heteropogon  contortus.  Jacquemontia 
ovali folia  (pauohiiaka),  Lipochaeta  spp.. 
Lvcium  sandwicense,  Lysimachia 
mauritiana  (kolokolo  ktiahiwi). 
Melanthera  integrifolia  (nehe).  Panicum 
fauriei  (NCN).  P.  torridum 
(kakonakona),  Scaevola  sericea,  Sida 
fallax,  or  Wikstroemia  uva-ursi  (akia) 
(56  FR  55770;  K.  Wood.  pers.  comm.. 

2001). 

The  major  threats  to  this  species  on 
Kauai  include  habitat  degradation  by 
feral  goats  and  cattle;  competition  from 
the  nonnative  plant  species  Casuarina 
equisetifolia  (ironwood),  Casuarina 
glauca  (saltmarsh),  Leucaena 
leucocephala.  Prosopis  pallida  (kiawe). 
Schinus  terebinthifolius,  Syzygium 
cumini  (Java  plum),  and  Tournefortia 
argentea  (tree  heliotrope);  trampling  by 
humans  on  or  near  trails;  and  fire 
(Medeiros  et  al.  1999;  Service  1999;  56 
FR  55770). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
perennial  fern  of  iShe  spleenwort  family 
(Aspleniaceae).  Ctenitis  squamigera  can 
be  readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  frond  (Degener  and  Degener  1957; 
Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Ctenitis  squamigera.  Its  reproduction 
cycles,  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1998c). 

Historically.  Ctenitis  squamigera  was 
recorded  from  the  islands  of  Kauai. 
Oahu.  Molokai,  Lanai,  Maui,  and 
Hawaii.  It  is  currently  found  on  Oahu, 
Lanai.  Molokai.  and  Maui.  It  was  last 
seen  on  Kauai  in  1896  (HINHP  Database 
2000). 

This  species  is  found  on  rock  faces  in 
gulches  in  the  forest  understory  at 
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elevations  between  538  and  1.069  m 
(1,765  and  3.507  ft),  in  Metrosideros 
polymorpha-Diospyros  spp.  mesic  forest 
and  diverse  mesic  forest.  Associated 
native  plant  species  include  Myrsine 
spp.,  Psychotria  spp.,  and  Xylosma  spp. 
(HINHP  Database  2000;  Service  1998a; 
K.  Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Ctenitis 
squamigera  are  habitat  degradation  by 
feral  pigs  and  goats,  competition  with 
nonnative  plant  species,  especially 
Psidium  cattleianum  or  Schinus 
terebinthifolius;  fire;  and  extinction 
from  naturally  occurring  events  due  to 
the  small  number  of  existing 
populations  and  individuals  (Service 
1998a). 

Cyperus  trachysanthos  (puukaa) 

Cyperus  trachysanthos,  a  member  of 
the  sedge  family  (Cyperaceae).  is  a 
perennial  grass-like  plant  with  a  short 
rhizome.  The  culms  are  densely  tufted, 
obtusely  triangular  in  cross  section,  tall, 
sticky,  and  leaJFy  at  the  base.  This 
species  is  distinguished  from  others  in 
the  genus  by  the  short  rhizome,  the  leaf 
sheath  with  partitions  at  the  nodes,  the 
shape  of  the  glumes  (bract  below  each 
flo^^e^).  and  the  length  of  the  culms 
(Koyama  1999). 

Little  is  known  about  the  life  history 
of  Cyperus  trachysanthos.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Cyperus  trachysanthos 
was  known  on  Niihau.  Kauai,  and 
scattered  locations  on  Oahu,  Molokai. 
and  Lanai.  It  was  last  observed  on 
Molokai  in  1912  and  on  Lanai  in  1919. 
Currently,  this  species  is  reported  from 
Nualolo  Valley  on  Kauai  on  State- 
owned  land  and  west  of  Mokouia  Valley 
on  the  privately  owned  island  of  Niihau. 
There  is  one  known  occurrence  with 
about  300  individuals  on  the  island  of 
Kauai  and  an  unknown  number  of 
individuals  on  Niihau  (GDSI  2000; 
HINHP  Database  2000). 

Cyperus  trachysanthos  is  usually 
found  in  wet  sites  (mud  flats,  wet  clay 
soil,  or  wet  cliff  seeps)  on  seepy  flats  or 
talus  slopes  at  elevations  between  0  and 
235  m  (0  and  771  ft).  Talipariti 
tiliaceum  (hau)  is  often  found  in 
association  with  this  species  (Koyama 
1999;  61  FR  53108;  K.  Wood,  pers. 
comm..  2001). 

On  Kauai,  the  threats  to  this  species 
are  the  loss  of  wetlands  and  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
due  to  the  small  number  of  populations. 
The  threats  on  Niihau  are  unknown 
(Service  1999;  61  FR  53108). 


Delissea  undulata  (NCN) 

Delissea  undulata,  a  member  of  the 
bellflower  family  (Campanulaceae).  is 
an  unbranched,  palm-like,  woody- 
stemmed  perennial  tree,  with  a  dense 
cluster  of  leaves  dt  the  tip  of  the  stem. 
One  or  two  knob-like  structures  often 
occin  on  the  back  of  the  flower  tube. 
The  three  recognized  subspecies  are 
distinguishable  on  the  basis  of  leaf 
shape  and  margin  characters:  in  D. 
undulata  ssp.  kauaiensis.  the  leaf  blades 
are  oval  and  have  a  flat  margin  with 
sharp  teeth;  in  D.  undulata  ssp. 
niihauensis,  the  leaf  blades  are  heart- 
shaped  and  have  a  flat  margin  with 
shallow,  rounded  teeth;  and  in  D. 
undulata  ssp.  undulata,  the  leaf  blades 
are  elliptic  to  lance-shaped  and  have  a 
wavy  margin  with  small,  sharply 
pointed  teeth.  This  species  is  separated 
from  the  other  closely  related  members 
of  the  genus  by  its  large  flowers  and 
berries  and  broad  leaf  bases  (Lanuners 
1990). 

On  the  island  of  Hawaii,  Delissea 
undulata  ssp.  undulata  has  been 
observed  in  flower  and  fruit  (immature) 
in  August  and  outplanted  individuals 
have  been  observed  in  flower  in  fuly. 
Little  else  is  known  about  the  life 
history  of  Delissea  undulata.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996:61  FR  53124). 

Historically  and  currently,  Delissea 
undulata  ssp.  kauaiensis  is  known  only 
from  Kauai.  Currently,  there  is  one 
known  occurrence  of  three  individuals 
on  State-owned  land  in  Kuia  Valley 
within  the  Kuia  NAR.  Delissea  undulata 
ssp.  niihauensis  was  known  only  from 
Niihau,  but  has  not  been  seen  since 
1865.  Delissea  undulata  ssp.  undulata 
was  known  from  southwestern  Maui 
and  western  Hawaii.  Currently,  this 
variety  occurs  only  on  the  island  of 
Hawaii  (GDSI  2000;  HINHP  Database 
2000;  Lammers  1999;  61  FR  53124;  K. 
Wood,  in  litt.  1999). 

Delissea  undulata  ssp.  kauaiensis 
occurs  in  dry  or  open  Acacia  koa- 
Metrosideros  polymorpha  mesic  forests 
or  Alphitonia  ponderosa  montane  forest 
at  elevations  between  139  and  1,006  m 
(456  and  3,299  ft).  Associated" native 
species  include  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Doodia  kunthiana, 
Eragrostis  variabilis.  Euphorbia 
baeleeleana,  Kokia  kauaiensis, 
Microlepia  strigosa,  Panicum  spp.. 
Pleomele  aurea,  Psychotria 
greenwelliae,  Psychotria  mariniana,  and 
Santalum  freycinetianum  (K.  Wood, 
pers.  comm.,  2001). 


The  threats  to  this  subspecies  on 
Kauai  are  feral  goats,  pigs,  and  cattle; 
small  population  size;  competition  with 
the  nonnative  plants  Delairea  odorata 
(German  ivy)  and  Passiflora  tarminiana; 
fire;  introduced  slugs:  seed  predation  by 
rats  and  introduced  game  birds:  and  a 
risk  of  extinction  due  to  random 
naturally  occurring  events,  such  as 
landslides  or  hurricanes  (Service  1996). 

Diellia  erecta  (asplenium-leaved  diellia) 

Diellia  erecta,  a  short-lived  perennial 
fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  three  to 
nine  lance-shaped  fronds  emerging  from 
a  rhizome  covered  with  brown  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
large  brown  or  dark  gray  scales,  fused  or 
separate  sori  along  both  margins  of  the 
pinna,  shiny  black  midribs  that  have  a 
hardened  surface,  and  veins  that  do  not 
usually  encircle  the  sori  (Degener  and 
Greenwell  1950;  Wagner  1952). 

Little  is  known  about  the  life  history 
of  Diellia  erecta.  Its  reproduction  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai.  Lanai, 
scattered  locations  on  Maui,  and  various 
locations  on  the  island  of  Hawaii. 
Currently,  it  is  knowTi  from  Molokai, 
Maui,  and  Hawaii  and  has  recently  been 
rediscovered  on  Kauai.  On  Kauai  there 
is  one  known  occurrence  with  30 
individuals  in  Kawaiiki  Valley  on  State- 
owned  land  within  the  Na  Pali-Kona 
Forest  Reserve  (Service  1999;  HINHP 
Database  2000). 

This  species  is  found  in  brown 
granular  soil  with  leaf  litter  and 
occasional  terrestrial  moss  on  north- 
facing  slopes  in  deep  shade  on  steep 
slopes  or  gulch  bottoms  in  Metrosideros 
polymorpha-Dicranopteris  linearis  wet 
forest  or  M.  polymorpha  mixed  mesic 
forest  with  Acacia  koa  and  Acacia  koaia 
as  co-dominants,  at  elevations  between 
655  and  1,224  m  (2,149  and  4,016  ft). 
Associated  native  plant  species  include 
Asplenium  aethiopicum  (NCN). 
Asplenium  contiguum  (NCN), 
Asplenium  macraei  (NCN),  Coprosma 
spp.,  Dodonaea  viscosa,  Dn'opteris 
fusco-atra  (ii),  Dryopteris  unidentata, 
Hedyotis  terminalis,  Leptecophylla 
tameiameiae,  Melicope  spp.,  Microlepia 
strigosa,  Myrsine  spp.,  Nestegis 
sandwicensis,  Psychotria  spp., 
Syzygium  sandwicensis,  or  Wikstroemia 
spp.  (HINHP  Database  2000;  Service 
1999;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  Diellia  erecta  on 
Kauai  are  habitat  degradation  by  pigs 
and  goats;  competition  with  nonnative 
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plant  species,  including  Blechnum 
occidentale.  Cyperus  meyenianus 
(NCN),  Grevillea  robusta  (silk  oak). 
Lantana  camara.  Morel  la  faya. 
Passiflora  tarminiana.  Ruhus  argutus.  or 
Setaria  palmifolia  (palm  grass);  and 
random  naturally  occurring  events  that 
could  cause  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (Service 
1996:  59  FR  56333). 

Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense.  a  short-lived 
perennial  member  of  the  woodfern 
family  (Dryopteridaceae).  has  a  short 
prostrate  rhizome  and  green  or  straw- 
colortid  leaf  stalks  with  thin-textured 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori.  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Diplazium  molokaiense.  Its 
reproductive  cycles,  dispersal  agents, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998c). 

Historically.  Diplazium  molokaiense 
was  found  on  Kauai.  Oahu.  Molokai. 
Lanai.  and  Maui.  Currently,  this  species 
is  only  known  from  Maui.  It  was  last 
seen  on  Kauai  in  1909  (HINHP  Database 
2000). 

This  species  occurs  in  brown  soil 
with  basalt  outcrops  near  waterfalls  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha-Acacia  koa  forest  at 
elevations  between  476  and  1 ,284  m 
(1.562  and  4.212  ft)  (HINHP  Database 
2000;  Service  1998a;  K.  Wood.  pers. 
comm..  2001). 

The  primary  threats  on  Kauai  are 
habitat  degradation  by  feral  goats  and 
pigs  and  competition  with  nonnative 
plant  species  (HINHP  Database  2000; 
Service  1998a;  59  FR  49025). 

Euphorbia  haeleeleana  (akoko) 

Euphorbia  haeleeleana,  a  member  of 
the  spurge  family  (Euphorbiaceae).  is  a 
dioecious  tree  with  alternate  papery 
leaves.  This  short-lived  perennial 
species  is  distinguished  from  others  in 
the  genus  in  that  it  is  a  tree  and  by  the 
large  leaves  with  prominent  veins 
(Wagner  ef  a/.  1999). 

Individual  trees  of  Euphorbia 
haeleeleana  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Euphorbia  haeleeleana  sets  fruit 
between  August  and  October.  Little  else 
is  known  about  the  life  history  of  this 
species.  Reproductive  cycles,  longevity. 


specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1999;  Wagner  et  al.  1999). 

Euphorbia  haeleeleana  is  known 
historically  and  currently  from 
northwestern  Kauai  and  the  Waianae 
Mountains  of  Oahu.  On  Kauai,  there  is 
a  total  of  23  occurrences  with  597 
'individuals  occurring  on  State-owned 
land.  It  is  found  at  Pohakuao,  Kalalau 
Valley.  Hipalau  Valley,  Koaie  Canyon. 
Mahanaloa  Valley.  Kuia  Valley. 
Poopooiki  Valley.  Nualolo  Trail, 
Makaha  Valley,  and  Haeleele  Valley 
within  the  Kuia  NAR.  Na  Pali  Coast 
State  Park.  Na  Pali-Kona  Forest  Reserve, 
and  Puu  Ka  Pele  Forest  Reserve  (HINHP 
Database  2000;  Service  1999;  61  FR 
53108;  K.  Wood,  in  litt.  1999;). 

Euphorbia  haeleeleana  is  usually 
found  in  lowland  mixed  mesic  or  dry 
Diospyros  forest  that  is  often 
codominated  by  Metrosideros 
polymorpha  and  Alphitonia  ponderosa. 
This  plant  is  typically  found  at 
elevations  between  284  and  1.178  m 
(931  and  3.866  ft).  Associated  native 
plant  species  include  Acacia  koaia, 
Antidesma  platyphyllum.  Carex 
meyenii,  Carex  wahuensis,  Claoxylon 
sandwicense,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Kokia 
kauaiensis,  Pisonia  sandwicensis, 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psychotria  greenwelliae,  Psychotria 
mariniana,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Sapindus 
oahuensis,  Tetmplasandra  kavaiensis, 
or  Xylosma  spp.  (61  FR  53108:  K.  Wood, 
pers.  comm..  2001). 

Threats  to  this  species  on  Kauai 
include  habitat  degradation  and 
destruction  by  deer,  feral  goats,  and 
pigs;  seed  predation  by  rats;  fire;  and 
competition  with  nonnative  plants 
(Service  1999;  61  FR  53108). 

Flueggea  neowawraea  (mehamehame) 

Flueggea  neowawraea,  a  member  of 
the  spurge  family  (Euphorbiaceae),  is  a 
large  dioecious  tree  with  white  oblong 
pores  covering  its  scaly,  pale  brown 
bark.  This  long-lived  perennial  species 
is  the  only  member  of  the  genus  found 
in  Hawaii  and  can  be  distinguished 
from  similar  Hawaiian  species  in  the 
family  by  its  hairless  whitish  lower  leaf 
surfaces  and  round  fruits  (Hayden  1999; 
Linney  1982;  Neal  1965:  Service  1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Little  else  is  known  about  the  life 
history  of  this  species.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 


limiting  factors  are  unknown  (Hayden 
1999). 

Historically.  Flueggea  neowawraea 
was  known  from  Kauai.  Oahu.  Maui, 
Molokai.  and  the  island  of  Hawaii. 
Currently,  it  is  known  from  Kauai. 
Oahu.  east  Maui,  and  Hawaii.  On  Kauai, 
this  species  is  reported  from  Limahuli 
Valley.  Pohakuao.  the  left  branch  of 
Kalalau  Valley.  Kuia  and  Paaiki  Valleys. 
Kipalau  Valley.  Koaie  Falls.  Kawaiiki 
Valley,  and  Wairaea  Canyon.  There  are 
10  occurrences  with  62  known 
individuals  occurring  on  State  (Alakai 
Wilderness  Preserve,  Na  Pali  Coast  State 
Park,  and  Na  Pali-Kona  Forest  Reserve) 
and  privately  owned  lands.  However,  it 
has  been  estimated  that  the  total  number 
of  individuals  may  be  slightly  over  100 
(GDSl  2000;  HINHP  Database  2000; 
Hayden  1999;  Service  1999;  K.  Wood,  in 
litt.  1999). 

Flueggea  neowawraea  occurs  in  dry  or 
mesic  forests  at  elevations  between  210 
and  1.178  m  (689  and  3.865  ft). 
Associated  native  plant  species  include 
Alectryon  macrococcus,  Antidesma 
platyphyllam,  Bidens  sandvicensis, 
Bobea  timonioides,  Caesalpinia 
kavaiensis,  Charpentiera  spp., 
Diospyros  spp..  Diplazium 
sandwichianum,  Freycinetia  arborea. 
Hibiscus  spp..  Isodendrion  laurifolium, 
Kokia  kauaiensis,  Melicope  spp., 
Metrosideros  polymorpha, 
Munroidendron  racemosum,  Myrsine 
lanaiensis,  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Tetraplasandra 
spp..  Pittosporum  spp.,  Pouteria 
sandwicensis,  Pritchardia  minor, 
Psychotria  spp..  Psydrax  odorata, 
Pteralyxia  kauaiensis,  Rauvolfia 
sandwicensis,  Streblus  pendulinus,     ^ 
Xylosma  cre^atum,  or  Xylosma 
hawaiiense  (HINHP  Database  2000; 
Service  1999;  59  FR  56333;  K.  Wood, 
pers.  comm.,  2001). 

The  threats  to  this  species  on  Kauai 
include  the  black  twig  borer;  habitat 
degradation  by  feral  pigs,  goats,  deer, 
and  cattle;  competition  with  nonnative 
plant  species;  fire;  small  population 
size;  depressed  reproductive  vigor;  and 
a  potential  threat  of  fruit  predation  by 
rats  (HINHP  Database  2000;  Service 
1999;  59  FR  56333). 

Gouania  meyenii  (NCN) 

Gouania  meyenii,  a  member  of  the 
buckthorn  family  (Rhamnaceae),  is  a 
shrub  with  papery  leaves  with  smooth 
margins.  This  short-lived  perennial 
species  is  distinguished  from  the  two 
other  Hawaiian  species  of  Gouania  by 
its  lack  of  tendrils  on  the  flowering 
branches,  the  absence  of  teeth  on  the 
leaves,  and  the  lack  or  small  amount  of 
hair  on  the  fruit  (Wagner  et  al.  1999). 
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Gouania  meyenii  flowers  from  March 
to  May.  Seed  capsules  develop  in  about 
6  to  8  weeks.  Plants  appear  to  live  about 
10  to  18  years  in  the  wild.  LitUe  else  is 
known  about  the  life  history  of  Gouania 
meyenii.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Gouania  meyenii  was 
known  only  from  Oahu.  It  was 
discovered  on  Kauai  in  1993.  Ciurently, 
this  species  is  foimd  on  Oahu  and  on 
Kauai  on  State-owned  land  within  the 
Na  Pali  Coast  State  Park  and  the  Na  Pali- 
Kona  Forest  Reserve.  There  is  a  total  of 
three  occurrences  on  Kauai  with  nine 
individuals  found  in  Kalalau  and 
Hipalau  valleys  (GDSI  2000;  HINHP 
Database  2000;  Wagner  et  al.  1999;  56 
FR  55770). 

This  species  typically  grows  on  rocky 
ledges,  cliff  faces,  and  ridge  tops  in  dry 
shrubland  or  Metrosideros  polymorpha 
lowland  diverse  mesic  forest  at 
elevations  between  375  and  1,179  m 
(1,231  and  3,867  ft).  Associated  native 
plant  species  include  Bidens  spp.,  Carex 
meyenii,  Chamaesyce  spp.,  Diospyros 
spp.,  Dodonaea  viscosa,  Eragrostis 
variabilis,  Euphorbia  haeleeleana, 
Hedyotis  spp.,  Hibiscadelphus  spp., 
Lysimachia  spp.,  Melicope  pallida, 
Neraudia  kauaiensis,  Nestegis 
sandwicensis,  Nototrichium 
divaricatum,  Panicum  lineale,  Poa 
mannii,  Psychotria  spp..  Senna 
gaudichaudii  (kolomona),  or  Wilkesia 
gymnoxiphium  (HINHP  Database  2000; 
56  FR  55770;  K.  Wood,  pers.  comm., 
2001). 

Threats  to  Gouania  meyenii  on  Kauai 
include  competition  from  the  nonnative 
plants  Melinis  minutiflora,  Psidium 
cattleianum,  or  Schinus  terebinthifolius; 
fire;  habitat  degradation  by  feral  pigs 
and  goats;  and  the  small  number  of 
extant  populations  and  individuals 
(Service  1998b;  56  FR  55770). 

Hedyotis  cookiana  (awiwi) 

Hedyotis  cookiana,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  small 
shrub  with  many  branches  and  papery- 
textiued  leaves  which  are  fused  at  the 
base  to  form  a  sheath  around  the  stem. 
This  short-lived  perennial  species  is 
distinguished  from  other  species  in  the 
genus  that  grow  on  Kauai  by  being 
entirely  hairless  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
oi  Hedyotis  cookiana.  Flowering  cycfes, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1995). 


Historically,  Hedyotis  cookiana  was 
knovra  from  the  islands  of  Hawaii, 
Kauai,  Molokai,  and  Oahu.  Currently,  it 
is  only  known  from  one  occxurence  of 
60  to  80  individuals  on  State-owned 
land  within  Hono  O  Na  Pali  NAR  in 
Waiahuakua  Valley  on  Kauai  (GDSI 
2000;  HINHP  Database  2000). 

This  species  genereilly  grows  in 
streambeds  or  on  steep  cliffs  close  to 
water  sources  in  relict  Metrosideros 
polymorpha  lowland  mesic  and  lowland 
wet  forest  communities  at  elevations 
between  119  and  553  m  (392  and  1,814 
ft).  Associated  native  plant  species 
include  Boehmeria  grandis, 
Chamaesyce  celastroides  var. 
hanapepensis.  Hibiscus  kokio  ssp. 
saintjohnianus,  Machaerina 
angustifolia,  Nototrichium  sandwicense, 
Pipturus  kauaiensis  (mamaki),  Pleomele 
aurea,  Pouteria  sandwicensis,  Psydrax 
odorata,  or  Rauvolfia  sandwicensis 
(Wagner  et  al.  1999;  K.  Wood,  pers. 
comm.,  2001). 

The  threats  to  this  species  on  Kauai 
are  risk  of  extinction  from  naturally 
occiuring  events,  such  as  landslides  or 
hiuricanes,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  in  the  only  known 
population;  flooding;  competition  with 
nonnative  plants:  and  habitat 
modification  by  feral  pigs  and  goats 
(HINHP  Database  2000;  Service  1995;  59 
FR  9304). 

Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
perennial  and  a  member  of  the  mallow 
family  (Malvaceae),  is  a  sprawling  to 
erect  shrub  or  small  tree.  This  species 
differs  from  other  members  of  the  genus 
in  having  the  following  combination  of 
characteristics:  yellow  petals,  a  calyx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  that  fall  off.  leaving  an  elliptical 
scar.  Two  subspecies  are  currently 
recognized.  Hibiscus  brackenridgei  ssp. 
brackenridgei  and  H.  brackenridgei  ssp. 
mokuleianus  (Bates  1990). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Little  else  is  known  about  the 
life  history  of  this  plant.  Pollination 
biology,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Hibiscus  brackenridgei 
was  known  from  the  islands  of  Kauai, 
Oahu.  Lanai,  Maui,  Molokai,  Hawaii, 
and  possibly  Kahoolawe.  Ciurently, 
Hibiscus  brackenridgei  ssp. 


mokuleianus  is  only  known  from  Oahu. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  currentiy  known  from 
Lanai,  Maui,  and  the  island  of  Hawaii 
(Bates  1990;  HINHP  Database  2000; 
Service  1999). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Hibiscus  brackenridgei  . 
on  the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Hibiscus  brackenridgei  on  the  island  of 
Kauai. 

Ischaemum  byrone  (Hilo  ischaemum) 

Ischaemum  byrone,  a  short-lived 
pereiuiial  member  of  the  grass  family 
(Poaceae),  has  creeping  underground 
and  erect  stems.  Ischaemum  byrone  can 
be  distinguished  from  other  Hawaiian 
grasses  by  its  tough  outer  flower  bracts, 
dissimilar  basic  flower  units,  which  are 
awned  and  two-flowered,  and  a  two-or 
three-tiered  inflorescence  (O'Connor 
1999). 

Additional  information  on  the  lifie    . 
history  of  this  plant,  its  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(Service  1996). 

Historically,  Ischaemum  byrone  was 
reported  from  Oahu,  Molokai,  East 
Maui,  Kauai  and  the  island  of  Hawaii. 
Currently,  this  species  is  foimd  on 
Molokai,  Hawaii,  Maui,  and  recenUy 
rediscovered  on  the  north  shore  of 
Kauai.  On  Kauai,  there  are  two 
occurrences  with  at  least  two 
individuals  at  Kaweonui  Point  and 
Kauapea  Beach  on  privately  owned  land 
(HINHP  Database  2000:  59  FR  10305). 

The  habitat  of  Ischaemum  byrone  is 
coastal  shrubland,  near  the  ocean  among 
rocks  and  seepy  cliffs  at  elevations 
between  0  and  297  m  (0  and  975  ft). 
Associated  native  plant  species  include 
Bidens  spp..  Chamaesyce  celastroides, 
Fimbristylis  cymosa,  Lipochaeta 
succulenta,  Lysimachia  mauritiana,  or 
Scaevola  sericea  (HINHP  Database  2000; 
K.  Wood.  pers.  comm..  2001). 

Threats  to  Ischaemum  byrone  include 
the  invasion  of  nonnative  plants,  fire, 
grazing  and  browsing  by  feral  goats  and 
pigs.  Disturbance  incurred  from  these 
ungulates  further  promotes  the 
introduction  and  establishment  of 
nonnative  weeds.  Some  populations  are 
also  threatened  from  residential 
development  (HINHP  Database  2000: 
Service  1996;  59  FR  10305). 

Isodendrion  laurifolium  (aupaka) 

Isodendrion  laurifolium,  a  member  of 
the  violet  family  (Violaceae),  is  a 
slender,  erect  shrub  with  few  branches. 
The  short-lived  perennial  species  is 
distinguished  from  others  in  the  genus 
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by  its  leathery,  oblong-elliptic  or 
narrowly  elliptic,  lance-shaped  leaves 
(Wagner  ef  a/.  1999). 

Little  is  known  about  the  life  history 
of  Isodendrion  laurifolium.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Isodendrion  laurifolium 
is  known  from  scattered  locations  on 
Kauai  and  Oahu.  Currently,  on  Kauai, 
this  species  is  found  on  State-owned 
land  within  the  Alakai  Wilderness 
Preserve,  Kuia  NAR,  Na  Pali-Kona 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve  in  the  following  locations: 
Paaiki,  Poopooiki,  Kawaiula  Valley, 
Mahanaloa  Valley.  Makaha  Valley, 
Haeleele  Valley,  Kipalau  Valley, 
Kawaiiki  Valley  and  Kaluahaulu  Ridge. 
There  are  a  total  of  4  3  occurrences  with 
142  to  154  individuals  (GDSI  2000; 
HINHP  Database  2000;  Service  1999). 

Isodendrion  laurifolium  is  usually 
found  at  elevations  between  376  and 
1,163  m  (1,233  and  3,817  ft)  in  diverse 
mesic  forest  dominated  by  Metrosideros 
polymorpha.  Acacia  koa  or  Diospyms 
spp.  Associated  native  species  include 
Alphitonia  pondewsa,  Antidesma  spp., 
Claoxylon  sandwicense,  Podonaea 
viscosa,  Dubautia  spp.,  Elaeocarpus 
bifidus.  Euphorbia  haeleeleana, 
Hedyotis  terminalis,  Kokia  kauaiensis. 
Melicope  anisata,  Melicope  Itarbigera, 
Melicope  ovata  (alani),  Melicope 
peduncularis,  Myrsine  lanaiensis, 
Nestegis  sandwicensis,  Pisonia  spp., 
Pittosporum  glabrum  (hoawa),  Pleomele 
aurea,  Pouteria  sandwicensis,  Psydrax 
odorata,  Streblus  pendulinus,  or 
Xylosma  hawaiiense  (HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Isodendrion 
laurifolium  on  Kauai  are  habitat 
degradation  by  feral  goats,  pigs  and  deer 
and  competition  with  nonnafive  plants 
(HINHP  Database  2000;  Service  1999;  61 
FR  53108). 

Isodendrion  longifolium  (aupaka) 

Isodendrion  longifolium,  a  member  of 
the  violet  family  (Violaceae),  is  a 
slender,  erect  shrub.  Hairless,  leathery, 
lance-shaped  leaves  distinguish  this 
species  from  others  In  the  genus 
(Wagner  et  ay.  1999). 

Little  is  known  about  the  life  history 
of  Isodendrion  longifolium.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically  and  currently, 
Isodendrion  longifolium  is  known  from 
scattered  locations  on  Kauai  and  Oahu. 


On  Kauai,  this  species  is  reported  from 
Limahuli  Valley,  Hairakapiai,  Pohakea, 
Waioli  Valley,  the  left  branch  of  Kalalau 
Valley,  Honopu  Valley,  Kawaiula 
Valley,  and  Haupu.  There  is  a  total  of 
15  occurrences  on  Kauai  containing 
approximately  804  to  854  individual 
plants  on  State  (Halelea  Forest  Reserve, 
Hono  o  Na  Pali  NAR,  Kokee  State  Park, 
Na  Pali  Coast  State  Park,  and  Na  Pali- 
Kona  Forest  Reserve)  and  privately 
owned  lands  (GDSI  2000:  HINHP 
Database  2000;  Lorence  and  Flynn  1991. 
1993:  Service  1999:  61  FR  53108). 

Isodendrion  longifolium  is  found  on 
steep  slopes,  gulches,  or  streambanks 
and  some  flats  in  certain  undisturbed 
areas  in  mesic  or  wet  Metrosideros 
polymorpha-Acacia  koa  forests,  usually 
at  elevations  between  38  and  1,541  m 
(125  and  5,057  ft).  Associated  native 
plant  species  include  Antidesma  spp., 
Bidens  spp.,  Bobea  brevipes, 
Cheirodendron  spp.,  Cibotium  spp., 
Cyanea  hardyi,  Cyrtandra  spp., 
Dicranopteris  linearis,  Diospyros  spp., 
Eugenia  reinwardtiana,  Hedyotis  spp.. 
Ilex  anomala,  Melicope  spp.,  Nestegis 
sandwicensis,  Peperomia  spp., 
Perrottetia  sandwicensis,  Pipturus  spp., 
Pittosporum  spp.,  Pritchardia  spp., 
Psychotria  spp.,  Psydrax  odorata,  or 
Syzygium  sandwicensis  (HINHP 
Database  2000;  Service  1999;  61  FR 
53108:  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  Isodendrion 
longifolium  on  Kauai  are  habitat 
degradation  or  destruction  by  feral  goats 
and  pigs,  and  competition  with  various 
nonnative  plants  (HINHP  Database 
2000;  Lorence  and  Flynn  1993;  Service 
1999;  61  FR  53108). 

Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub. 
It  is  distinguished  from  other  species  in 
the  genus  by  its  smaller,  green-yellow 
flowers,  and  hairy  stipules  and  leaf 
veins  (Wagner  et  al.  1999). 

During  periods  of  drought,  this 
species  drops  all  but  the  newest  leaves. 
After  sufficient  rain,  the  plants  produce 
flowers  with  seeds  ripening  one  to  two 
months  later.  No  other  life  history 
information  is  currently  known  for  this 
species  (Service  1996). 

Isodendrion  pyrifolium  is  known 
historically  from  Niihau,  Oahu, 
Molokai,  Lanai,  Maui,  and  Hawaii.  It  is 
currently  found  only  on  the  island  of 
Hawaii.  It  was  last  seen  on  Niihau  in  the 
1850s  (GDSI  2000;  HINHP  Database 
2000:  Service  1996;  59  FR  10305;  Marie 
Bruegmann,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  2000). 


Information  on  the  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  Isodendrion 
pyrifolium  on  the  island  of  Niihau  is  not 
known. 

Information  on  the  threats  of 
Isodendrion  pyrifolium  on  the  island  of 
Niihau  is  not  known. 

Lobelia  niihauensis  (NCN) 

Lobelia  niihauensis,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
small,  branched  shrub.  This  short-lived 
perennial  species  is  distinguished  from 
others  in  the  genus  by  lacking  or  nearly 
lacking  leaf  stalks,  the  width  of  the  leaf, 
and  length  of  the  magenta-colored 
flowers  (Lammers  1999). 

Lobelia  niihauensis  flowers  in  late 
summer  and  early  fall.  Fruits  mature 
four  to  six  weeks  later.  Plants  are  known 
to  live  as  long  as  20  years.  Little  else  is 
known  about  the  life  history  of  Lobelia 
niihauensis.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Lobelia  niihauensis  was 
known  from  Oahu,  Niihau,  and  Kauai. 
It  is  now  known  to  be  extant  only  on 
Kauai  and  Oahu.  On  Kauai,  13 
occurrences  containing  284  to  2,134 
individuals  are  found  on  State  (Hono  o 
Na  Pali  NAR,  Na  Pali  Coast  State  Park, 
Na  Pali-Kona  Forest  Reserve,  and  Puu 
Ka  Pele  Forest  Reserve)  and  privately 
owned  lands  in  Limahuli  Valley, 
Hoolulu  Valley,  Hanakoa  Valley, 
^ohakuao,  the  left  and  right  bremches  of 
Kalalau  Valley,  Koaie  Canyon,  Kipalau 
Valley,  Polihale  Spring,  Kaaweiki 
Valley,  and  Keopaweo  (GDSI  2000; 
HINHP  Database  2000;  Service  1998b). 

Lobelia  niihauensis  typically  grows 
on  exposed,  mesic  mixed  shrubland  or 
coastal  dry  cliffs  at  elevations  between 
11  and  887  m  (37  and  2,911  ft). 
Associated  native  plant  species  include 
Artemisia  australis,  Bidens 
sandvicensis,  Chamaesyce  celastroides, 
Charpentiera  spp.,  Eragrostis  variabilis. 
Hibiscus  kokio  ssp.  saint- johnianus, 
Lipochaeta  connata  var.  acris,  Lythrum 
spp.  (pukamdle),  Nototrichium  spp.. 
Plectranthus  parviflorus,  Schiedea 
apokremnos,  or  Wilkesia  hobdyi 
(HINHP  Database  2000;  Lammers  1999; 
Service  1998b:  K.  Wood,  pers.  comm.. 
2001). 

On  Kauai,  the  major  threats  to  this     • 
species  are  habitat  degradation  and 
browsing  by  feral  goats  and  competition 
from  nonnative  plants  (56  FR  55770). 

Lysimachia  filifolia  (NCN) 

Lysimachia  filifolia,  a  member  of  the 
primrose  family  (Primulaceae),  is  a 
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small  shrub.  This  short-lived  perermial 
species  is  distinguished  from  other 
species  of  the  genus  by  its  leaf  shape 
and  width,  calyx  lobe  shape,  and  corolla 
length  (Wagner  et  al.  1999). 

Little  is  laiown  about  the  life  history 
of  Lysimachia  filifolia.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Lysimachia  filifolia  was 
known  only  from  the  upper  portion  of 
Olokele  Valley  on  Kauai.  This  species  is 
now  also  known  from  Oahu.  and  the 
"Blue  Hole"  area  of  Waialeale,  Kauai. 
There  is  currenUy  one  occurrence 
containing  a  total  of  20  to  75  individuals 
on  State-owned  land  on  Kauai  within 
the  Lihue-Koloa  Forest  Reserve"(GDSI 
2000;  HINHP  Database  2000;  Service 
1995). 

This  species  typically  grows  on  mossy 
banks  at  the  base  of  cliff  faces  within  the 
spray  zone  of  waterfalls  or  along  streams 
in  lowland  wet  forests  at  elevations 
between  177  and  i;308  m  (581  and 
4.290  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum,  Bidens  valida 
(kookoolau),  Bobea  elatior  (ahakea  lau 
nui),  Chamaesyce  remyi  var  kauaiensis 
(akoko),  Cyanea  asarifolia,  Dubautia 
plantaginea  ssp.  magnifolia  (naenae), 
Emgrostis  variabilis,  Machaerina 
angustifolia,  Melicope  spp.. 
Metrosideros  polymorpha,  or  Panicum 
lineale  (HINHP  Database  2000;  Service 
1995;  Wagner  et  al.  1999;  59  FR  9304; 
K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  Lysimachia 
filifolia  on  Kauai  include  competition 
with  nonnative  plant  species;  habitat 
degradation  by  feral  pigs;  and  the  risk  of 
extinction  on  Kauai  from  naturally 
occurring  events  (e.g.,  landslides  and 
hurricanes),  due  to  the  small  number  of 
individuals  in  the  only  known 
population  (HINHP  Database  2000;  59 
FR  9304). 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis,  a  short-lived 
member  of  the  sedge  family 
(Cyperaceae).  is  a  perennial  plant  with 
a  woody  root  system  covered  with 
brown  scales.  Mariscus  pennatiformis  is 
divided  into  two  subspecies,  ssp. 
bryanii  and  ssp.  permatiformis,  which 
are  distinguished  by  the  length  and 
width  of  the  spikelets;  color,  length,  and 
width  of  the  glume;  and  by  the  shape 
and  length  of  the  fruit.  This  species 
differs  from  other  members  of  the  genus 
by  its  three-sided,  slightly  concave, 
smooth  stems;  the  length  and  number  of 
spikelets;  the  leaf  width;  and  the  length 
and  diameter  of  stems  (Koyama  1990). 


Mariscus  pennatiformis  is  known  to 
flower  from  November  to  December 
after  heavy  rainfall.  Additional 
information  on  the  life  history  of  this 
plant,  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  generally 
luiknown  (Service  1999). 

Historically,  Mariscus  pennatiformis 
was  known  from  Kauai,  Oahu,  East 
Maui,  the  island  of  Hawaii,  and  bom 
Laysan  Island  in  the  Northwestern 
Hawaiian  Islands).  Mariscus 
pennatiformis  ssp.  bryanii  is  only 
known  from  Laysan  Island.  Mariscus 
permatiformis  ssp.  pennatiformis  is 
currently  foimd  only  on  East  Maui.  It 
was  last  seen  on  Kauai  in  1927  (GDSI 
2000;  HINHP  Database  2000;  K.  Wood, 
in  litt.  1999;). 

Mariscus  pennatiformis  is  found  at 
elevations  between  544  and  1,104  m 
(1,785  and  3,621  ft)  in  open  sites  in 
Metrosideros  polymorpha-Acacia  koa 
mixed  mesic  forest.  Associated  native 
plant  species  include  Alsinidendron 
viscdsum,  Antidesma  platyphyllum  var. 
hillebrandii,  Carex  alligata  (NCN), 
Cyperus  laevigatus  (makaloa),  Dianella 
sandwicensis,  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Leptecophylla  tameiameiae, 
Myrsine  linearifolia,  Nestegis 
sandwicensis,  Panicum  nephelophilum, 
Poa  sandvicensis,  Psydrax  odorata. 
'Schiedea  stellarioides,  or  endemic  ferns 
(HINHP  Database  2000;  Koyama  1990; 
K.  Wood.  pers.  comm.,  2001). 

Threats  to  Mariscus  permatiformis  on 
Kauai  include  grazing  aad  habitat 
destruction  caused  by  ungulates; 
competition  from  nonnative  plant 
species;  and  extinction  from  random 
naturally  occurring  events  (e.g., 
landslides  or  hurricanes)  (Service  1999; 
59  FR  56333). 

Melicope  knudsenii  (alani) 

Melicope  knudsenii,  a  member  of  the 
rue  family  (Rutaceae),  is  a  tree  with 
smooth  gray  bark  and  yellowish  brown 
to  olive-brown  hairs  on  the  dps  of  the 
branches.  This  long-lived  perennial 
species  is  distinguished  from  Af. 
"  haupuensis  and  other  members  of  the 
genus  by  the  distinct  carpels  present  in 
the  fruit,  a  hairless  endocarp,  a  larger 
number  of  flowers  per  cluster,  and  the 
distribution  of  hairs  on  the  underside  of 
the  leaves  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  knudsenii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currenUy,  Melicope 
knudsenii  is  known  from  Maui  and 


Kauai.  On  Kauai,  this  species  is  known 
from  10  occurrences  on  State-owned 
land,  with  a  total  of  10  individuals,  in 
Poopooiki  Valley,  Kuia  Valley, 
Mahanaloa  Valley,  Makaha  Ridge,  Koaie 
Canyon,  Koaie  Falls,  and  Kawaiiki 
Valley  within  Kuia  NAR  and  Na  Pali- 
Kona  Forest  Reserve  (GDSI  2000;  HINHP 
Database  2000;  Service  1995;  59  FR 
9304;  K.  Wood.  pers.  comm.,  2001). 

Melicope  knudsenii  grows  on  forested 
flats  with  brown  granular  soil  in 
lowland  dry  to  montane  mesic  forests  at 
elevations  between  111  and  1.141  m 
(364  and  3.745  ft)  with  Alectryon 
macrococcus,  Antidesma  platyphylla, 
Bobea  brevipes,  Carex  meyenii, 
Cryptocarya  manrdi,  Diospyros 
sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Gahnia 
beecheyi  (NCN).  Hedyotis  spp:.  Hibiscus 
waimeae,  Isodendrion  laurifolium, 
Leptecophylla  tameiameiae,  Melicope 
spp.,  Metrosideros  polymorpha,  Myrsine 
lanaiensis.  Nestegis  sandwicensis, 
Panicum  nephelophilum,  Peucedanum 
sandwicense,  Pisonia  sandwicensis. 
Pittosporum  kauaiensis,  Pleomele 
aurea.  Pouteria  sandwicensis. 
Pritchardia  minor.  Psychotria  hobdyi. 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Remya  kauaiensis. 
Scaevola  procera.  or  Xylosma 
hawaiiense  (HINHP  Database  2000; 
Service  1995;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  Melicope 
knudsenii  on  Kauai  include  competition 
with  the  normative  plant  Lantana 
camara;  habitat  degradation  by  feral 
goats  and  pigs;  fire;  black  twig  borer; 
and  the  risk  of  extinction  on  Kauai  frtjm 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals 
and  popidations  (Service  1995;  59  FR 
9304). 

Melicope  pallida  (alani) 

Melicope  pallida,  a  member  of  the  rue 
family  (Rutaceae),  is  a  tree  with  grayish 
white  hairs  and  black,  resinous  new 
growth.  The  long-lived  perennial 
species  differs  from  M.  haupuensis,  M. 
knudsenii.  and  other  members  of  the 
genus  by  the  presence  of  resinous  new 
growth,  leaves  folded  in  clusters  of 
three,  and  fruits  with  separate  carpels 
(Stone  etai.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  pallida.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 


9144  Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


Historically  and  currently,  Melicope 
pallida  is  known  ft-om  Oahu  and  Kauai. 
Oii  Kauai,  the  species  is  currently 
known  from  the  following  locations: 
Pohakuao.  the  left  branch  of  Kalalau 
Valley.  Honopu  Trail,  Awaawapuhi 
Valley,  and  Koaie  Canyon.  There  is  a 
total  of  six  occurrences  with  181 
individuals  on  State-owned  land  within 
the  Alakai  Wilderness  Preserve,  Na  Pali 
Cqast  State  Park,  and  Na4>ali-Kona 
Forest  Reserve  (GDSl  2000;  HINHP 
Database  2000;  D.W.  Mathias,  U.S.  Navy 
(Navy),  in  litt.  1999;  K.  Wood,  in  litt. 
1999). 

Melicope  pallida  usually  grows  on 
steep  rock  faces  in  lowland  to  montane 
mesic  to  wet  forests  or  shrubland  at 
elevations  between  359  and  1.081  m 
(1.179  and  3,546  ft).  Associated  native 
plant  species  include  Alyxia  oliviformis, 
Artemisia  australis,  Boehmeria  gmndis, 
Carex  meyenii,  Chamaesyce  celastroides 
var.  hanapepensis,  Coprosma  kauensis 
(koi).  Coprosma  waimeae,  Dodonaea 
viscosa,  Dryopteris  spp..  Hedyotis 
terminalis,  Lepidium  serra,  Melicope 
spp.,  Metrosideros  polymorpha, 
Nototrichium  spp.,  Pipturus  albidus 
(mamaki),  Pleomele  aurea,  Poa  mannii, 
Pritchardia  minor,  Psychotria 
mariniana,  Sapindus  oahuensis, 
Schiedea  membranacea,  Tetraplasandra 
waialealae,  or  Xylosma  hawaiiense 
(HINHP  Database  2000;  K.  Wood,  pers. 
contim.,  2001). 

The  major  threats  to  Melicope  pallida 
are  habitat  destruction  by  feral  goats  and 
pigs;  the  black  twig  borer;  fire; 
susceptibility  to  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations; 
and  competition  with  nonnative  plant 
species  (Hara  and  Beardsley  1979; 
HINHP  Database  2000;  Medeiros  et  al. 
1986;  Service  1995;  59  FR  9304). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense.  a  member 
of  the  parsley  family  (Apiaceae),  is  a 
parsley-scented,  sprawling  herb.  Hollow 
stems  arise  from  a  short,  vertical  stem 
with  several  fleshy  roots.  This  short- 
lived perennial  species  is  the  only 
member  of  the  genus  in  the  Hawaiian 
Islands,  one  of  three  genera  of  the  family 
with  species  endemic  to  the  island  of 
Kauai.  This  species  differs  from  the 
other  Kauai  members  of  the  parsley 
family  in  having  larger  fruit  and 
pinnately  compound  leaves  with  broad 
leaflets  (Constance  and  Affolter  1999). 

Little  is  known  about  the  life  history 
oi  Peucedanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 


limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currently, 
Peucedanum  sandwicense  is  known 
from  Molokai.  Maui,  and  Kauai.  In  1990, 
it  was  discovered  on  OahiT  On  Kauai, 
there  are  15  occurrences  on  State  (Haena 
State  Park,  Hono  o  Na  Pali  and  Kuia 
NARs,  Na  Pali  Coast  State  Park,  and  Na 
Pali-Kona  Forest  Reserve)  and  privately 
owned  lands,  containing  approximately 
156  to  256  individuals,  in  Maunahou 
Valley,  Limahuli  Valley.  Hoolulu, 
Hanakoa,  Pohakuao,  Kanakou,  the  left 
branch  of  Kalalau  Valley,  Nualolo 
Valley,  Kuia  Valley,  Mahanaloa  Valley, 
Koaie  Canyon,  and  Haupu  (GDSI  2000; 
HINHP  Database  2000;  Service  1995;  59 
FR  9304;  K.  Wood,  in  litt.  1999). 

This  species  grows  on  cliff  habitats  in 
mixed  shrub  coastal  dry  cliff 
communities  or  diverse  mesic  forest  at 
elevations  between  0  and  1,232  m  (0 
and  4,041  ft).  Associated  native  plant 
species  include  Acacia  koa,  Artemisia 
australis.  Bidens  spp.,  Brighamia 
insignis,  Carex  meyenii,  Chamaesyce 
celastroides,  Diospyros  spp.,  Dodonaea 
viscosa.  Eragmstis  variabilis.  Hibiscus 
kokio.  Lobelia  niihauensis,  Metrosideros 
polymorpha.  Panicum  lineale. 
Psychotria  spp..  Psydrax  odorata,  or 
Wilkesia  spp.  (Constance  and  Affolter 
1999;  HINHP  Database  2000;  59  FR 
9304;  K.  Wood.  pers.  comm..  2001). 

The  major  threats  to  Peucedanum 
sandwicense  on  Kauai  include 
competition  with  introduced  plants; 
habitat  degradation  and  browsing  by 
feral  goats  and  deer;  and  trampling  and 
trail  clearing  (Hanakapiai  population) 
(HINHP  Database  2000;  Service  1995;  59 
FR  9304). 

Phlegmariurus  mannii  (wawaeiole) 

Phlegmariurus  mannii.  a  member  of 
the  clubmoss  family  (Lycopodiaceae) 
and  a  short-lived  perennial,  is  a  pendent 
epiphyte  with  clustered,  delicate  red 
stems  and  forked  reproductive  spikes. 
These  traits  distinguish  it  from  others  in  ■ 
the  genus  in  Hawaii  (Holub  1991). 

Little  is  known  about  the  life  history 
of  Phlegmariurus  mannii.  Reproductive 
cycles,  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1997). 

Historically,  Phlegmariurus  mannii 
was  known  from  Kauai,  West  Maui,  and 
Hawaii  island.  Currently,  this  species  is 
extant  on  Maui  and  Hawaii  island.  It 
was  last  observed  on  Kauai  in  1900 
(HINHP  Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Phlegmariurus  mannii 
on  the  island  of  Kauai. 


Nothing  is  known  of  the  threats  to 
Phlegmariurus  mannii  on  the  island  of 
Kauai. 

Phlegmariurus  nutans  (waewaeiole) 

Phlegmariurus  nutans  is  an  erect  or 
pendulous  herbaceous  epiphyte  in  the 
clubmoss  family  (Lycopodiaceae).  This 
species  can  be  distinguished  from  others 
of  the  genus  in  Hawaii  by  its  epiphytic 
habit,  simple  or  forking  fruiting  spikes, 
and  larger  and  stiffer  leaves  (Wagner 
and  Wagner  1987). 

Phlegmariurus  nutans  has  been 
observed  fertile,  with  spores,  in  May 
and  December.  Little  else  is  known 
about  the  life  history  of  Phlegmariurus 
nutans.  Its  reproductive  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Phlegmariurus  nutans 
was  known  from  the  island  of  Kauai  and 
from  scattered  locations  in  the  Koolau 
Mountains  of  Oahu.  It  is  currently  only 
known  from  Oahu.  It  was  last  observed 
on  Kauai  in  1900  (HINHP  Database 
2000;  Service  1998b). 

Phlegmariurus  nutans  grows  on  tree 
trunks,  usually  on  open  ridges  and 
slopes  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  wet  forests  and 
occasionally  mesic  forests  at  elevations 
between  601  aiid  1,594  m  (1,971  and 
5,228  ft).  The  vegetation  in  those  areas 
typically  includes  Antidesma 
platyphyllum,  Broussaisia  arguta, 
Cheirodendron  fauriei,  Cibotium  spp., 
Diplopterygium  pinnatum,  Hedyotis 
terminalis.  Hibiscus  kokio  ssp.  kokio, 
Melicope  waialealae  (alani  wai), 
Scaevola  gaudichaudii.  Syzygium 
sandwicensis,  Perrottetia  sandwicensis, 
Psychotria  hexandra,  Psychotria 
mariniana.  or  Psychotria  wawrae  (K. 
Wood,  pers.  comm.,  2001). 

The  primary  threat  to  Phlegmariurus 
nutans  is  extinction  due  to  naturally 
occurring  events  and/or  reduced 
reproductive  vigor  because  of  the  small 
number  of  remaining  individuals  and 
limited  distribution.  Additional  threats 
to  this  species  are  feral  pigs  and  the 
nonnative  plants  Clidemia  hirta  or 
Psidium  cattleianum  IService  1998b). 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps,  a  member  of  the 
plantain  family  (Plantaginaceae),  is  a 
small  shrub  or  robust  perennial  herb. 
This  short-lived  perennial  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties,  vars. 
anomala,  laxiflora,  longibracteata,  and 
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princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown.  However, 
individuals  have  been  observed  in  firuit 
from  April  through  September  (Service 
1999). 

Historically,  Plantago  princeps  was 
foimd  on  the  islands  of  Hawaii,  Kauai, 
Maui,  Molokai,  and  Oahu.  It  no  longer 
occurs  on  the  island  of  Hawaii.  Two 
varieties  of  the  species,  totaling  seven 
occurrences,  with  542  to  670 
individuals,  are  extant  on  the  island  of 
Kauai,  on  both  State  (Halelea  Forest 
Reserve,  Lihue-Koloa  Forest  Reserve, 
and  Na  Pali  Coast  State  Park)  and 
privately  owned  lands.  Historically  on 
Kauai,  Planlago  princeps  var,  anomala 
was  reported  from  a  ridge  west  of 
Hanapepe  River.  Currently,  this  variety 
is  found  in  the  left  branch  of  Kalalau 
Valley  and  Puu  Ki.  Plantago  princeps 
var.  longibracteata  was  historically 
known  from  Hanalei,  the  Wahiawa 
Mountains,  and  Hanapepe  Falls. 
Currently,  five  occmrences  are  known 
from  Waioli  Valley,  Alakai  Swamp,  the 
left  branch  of  Wainiha  Valley,  and  Blue 
Hole  (GDSI  2000;  HINHP  Database  2000; 
Service  1999;  59  FR  56333). 

Plantago  princeps  var.  longibracteata 
is  found  in  windswept  areas  near 
waterfalls  in  Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  at  elevations 
between  347  and  1,598  m  (1,139  and 
5,244  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens  . 
forbesii,  Bobea  elatior,  Boehmeria 
grandis,  Cyrtandra  spp.,  Diplazium 
sandwichianum,  Freycinetia  arborea, 
Gunnera  kauaiensis,  Hedyotis 
centranthoides.  Hedyotis  elatior, 
Huperzia  spp.,  Isachne  pallens  (NGN), 
Machaerina  angustifolia,  Perrottetia 
sandwicensis,  Pilea  peploides  (NGN), 
Pipturus  spp.,  Sadleria  cyatheoides 
(amau),  or  Tetraplasandra  spp.  (K. 
Wood,  pers.  comm.,  2001). 

Plantago  princeps  var.  anomala  is 
foimd  in  Metrosideros  polymorpha 
lowland  to  montane  transitional  wet 
forest  on  cliffs  and  ridges,  growing  on 
basalt  rocky  outcrops.  Associated  native 
plant  species  include  Bidens 
sandvicensis,  Carex  meyenii,  Carex 
wahuensis,  Charpentiera  elliptica, 
Hedyotis  spp.,  Lipochaeta  connata, 
Lysimachia  glutinosa,  Lysimachia 
kalalauensis,  Melicope  spp.,  Myrsine 


linearifolia,  Poa  mannii,  or  Wilkesia 
gymnoxiphium  (K.  Wood,  pers.  comm., 
2001). 

The  primary  threats  to  both  species  of 
Plantago  princeps  on  Kauai  are 
herbivory  and  habitat  degradation  by 
feral  pigs  and  goats  and  competition 
with  various  nonnative  plant  species. 
Ungulate  herbivory  is  especially  severe, 
with  numerous  observations  of  P. 
princeps  individuals  exhibiting  browse 
damage  (Service  1999;  61  FR  53108). 

Platanthera  holochila  (NGN) 

Platanthera  holochila,  a  member  of 
the  orchid  family  (Orchidaceae),  is  an 
erect,  deciduous  herb.  The  stems  arise 
from  underground  tubers,  the  pale  green 
leaves  are  lance-  to  egg-shaped,  and  the 
greenish-yellow  flowers  occur  in  open 
spikes.  This  short-lived  perennial  is  the 
only  species  of  this  genus  that  occurs  in 
the  Hawaiian  Islands.  It  is  distingushed 
bom  other  Hawaiian  orchids  by  its 
underground  tubers  that  lack  roots  at 
the  nodes  or  psetidobulbs,  and  the 
shape  and  length  of  its  dorsal  sepal 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
oi  Platanthera  holochila.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Platanthera  holochila 
was  known  from  the  Alakai  Swamp, 
Kaholuamano  area,  and  the  Wahiawa 
Mountains  on  Kauai,  and  scattered 
locations  on  Oahu,  Molokai,  and  Maui. 
Ciurently,  P.  holochila  is  extant  on 
Kauai,  Molokai,  and  Maui.  On  Kauai, 
there  are  two  occiurences  with  24  to  34 
individuals  reported  on  State-owrned 
lands  (Alakai  Wilderness  Preserve)  at 
Kilohana  and  the  Alakai  Swamp  (GDSI 
2000;  HINHP  Database  2000). 

Platanthera  holochila  is  found  in 
montane  Metrosideros  polymorpha- 
Dicranopteris  linearis  wet  forest  or  M. 
polymorpha  mixed  bog  at  elevations 
between  803  and  1,563  m  (2,635  and 
5,128  ft).  Associated  native  plant 
species  include  granunitid  ferns,  Carex 
montis-eeka  (NGN),  Cibotium  spp., 
Clermontia  fauriei  (oha  wai),  Coprosma 
elliptica  (pilo),  Dichanthelium  spp., 
Leptecophylla  tameiameiae.  Lobelia 
kauaensis,  Machaerina  angustifolia, 
Myrsine  denticulata  (kolea),  Oreobolus 
furcatus,  Rhynchospora  spp.  (kuolohia), 
Vaccinium  spp.,  or  Viola  kauaensis 
(Service  1999;  61  FR  53108;  K.  Wood, 
pers.  conun.,  2001). 

The  primary  threats  to  Platanthera 
holochila  on  Kauai  are  habitat 
degradation  and  destruction  by  pigs; 
competition  with  nonnative  plants;  and 
a  risk  of  extinction  on  Kauai  from 


natvually  occurring  events,  such  as 
landslides  or  hurricanes,  and/ or 
reduced  reproductive  vigor,  due  to  the 
small  number  of  remaining  populations 
and  individuals.  Predation  by 
introduced  slugs  may  also  be  a  potential 
threat  to  this  species  (Service  1999;  61 
FR  53108). 

Schiedea  nuttallii  (NGN) 

Schiedea  nuttallii,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  This 
long-lived  perennial  species  i§ 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes,  length  of 
the  inflorescence,  number  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic  (flowers  contain  both 
male  and  female  sexual  parts).  Plants  on 
Oahu  have  been  under  observation  for 
10  years,  and  they  appear  to  be  long- 
lived.  Schiedea  nuttallii  appears  to  be 
an  outcrossing  species.  Under 
greenhouse  conditions,  plants  fail  to  set 
seed  unless  hand-pollinated,  suggesting 
that  this  species  requires  insects  for 
pollination.  Fruits  and  flowers  are 
abundant  in  the  wet  season  but  can  be 
found  throughout  the  year  (Service 
1999). 

Historically,  Schiedea  nuttallii  was 
known  from  Kauai  and  Oahu  and  was 
reported  from  Maui.  Currently,  it  is 
found  on  Kauai,  Oahu,  and  Molokai.  On 
Kauai,  one  occurrence  with  10  to  50 
individuals  is  foimd  on  Haupu  ^eak  on 
privately  owned  land.  The  status  of 
individuals  previously  found  in 
Limahuli  Valley  is  currentiy  unknown 
(GDSI  2000;  HINHP  Database  2000; 
Service  1999;  1  FR  53108). 

Schiedea  nuttallii  typically  grows  on 
cliffs  in  lowland  diverse  mesic  forest 
dominated  by  Metrosideros  polymorpha 
at  elevations  between  37  and  702  m  (120 
and  2,303  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens 
valida,  Chamaesyce  celastroides, 
Eragrostis  variabilis,  Hedyotis 
acuminata,  Hedyotis  fluviatilis 
(kamapuaa),  Heteropogon  contortus, 
Lepidium  spp.  (anaunau).  Lobelia 
niihauensis,  Perrottetia  sanduicensis, 
Pisonia  spp.,  or  Psychotria  spp.  (Service 
1999;  K.  Wood,  pers.  comm..  2001). 

Schiedea  nuttallii  is  threatened  on 
Kauai  by  habitat  degradation  and/or 
destruction  by  feral  pigs,  goats,  and 
possibly  deer;  competition  with  several 
nonnative  plants;  landslides:  predation 
by  the  black  twig  borer;  and  a  risk  of 
extinction  from  naturally  occurring 
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events  (e.g..  landslides  or  hurricanes) 
and/or  reduced  reproductive  vigor,  due 
to  the  small  number  of  individuals  in 
the  only  known  population.  Based  on 
observations  that  indicate  that 
introduced  snails  and  slugs  may 
consume  seeds  and  seedlings,  it  is  likely 
that  introduced  molluscs  also  represent 
a  major  threat  to  this  species  (Service 
1999:  61  PR  53108). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  member  of  the 
pea  family  (Fabaceae),  is  typically  a 
sprawling  short-lived  perennial  shrub, 
but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
colored,  tinged  with  yellow,  orange-red. 
scarlet  or,  rarely,  pure  yellow 
coloration.  Sesbania  tomentosa  is  the 
only  endemic  Hawaiian  species  in  the 
genus,  differing  from  the  naturalized  S. 
sesban  by  the  color  of  the  flowers,  the 
longer  petals  and  calyx,  and  the  number 
of  seeds  per  pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  David 
Hopper,  University  of  Hawaii.  His 
hndings  suggest  that  although  many   . 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus,  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown 
(Service  1*999). 

Currently,  Sesbania  tomentosa  occiu"s 
on  six  of  the  eight  main  Hawaiian 
Islands  (Kauai,  Oahu,  Mqlokai, 
Kahoolawe,  Maui,  and  Hawaii)  and  in 
the  Northwestern  Hawaiian  Islands 
(Nihoa  and  Necker  islands).  Although 
once  found  on  Niihau  and  Lanai,  it  is  no 
longer  extant  on  those  islands.  On 
Kauai,  S.  tomentosa  is  known  horn  one 
occurrence,  with  11  individuals,  on 
State-owned  land  at  Polihale  State  Park 
(GDSI  2000;  HINHP  Database  2000;  59 
FR  56333). 

Sesbania  tomentosa  is  found  on 
sandy  beaches,  dunes,  or  pond  margins 
at  elevations  between  0  and  212  m  (0 
and  694  ft).  It  commonly  occurs  in 
coastal  dry  shrublands  or  mixed  coastal 
dry  cliffs  with  the  associated  native 
plant  species  Chamaesyce  celastroides, 
Cuscuta  sandwichiana  (kaunaoa), 
Dodonaea  viscosa.  Heteropogon 
contortus,  Myoporum  sandwicense, 
Noma  sandwicensis,  Scaevola  sericea. 
Sida  fallax,  Sporobolus  virginicus,  Vitex 
rotundifolia,  or  Waltberia  indica 


(HINHP  Database  2000;  Service  1999;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Sesbania 
tomentosa  on  Kauai  are  habitat 
degradation  caused  by  competition  with 
various  nonnative  plant  species;  lack  of 
adequate  pollination;  seed  predation  by 
rats,  mice,  and,  potentially,  nonnative 
insects;  fire;  and  destruction  by  off-road 
vehicles  and  other  human  disturbances 
(Service  1999;  59  FR  56333). 

Silene  lanceolata  (NCN) 

Silene  lanceolata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
upright,  short-lived  perennial  plant  with 
stems  15  to  51  cm  (6  to  20  in)  long, 
which  are  woody  at  the  base.  The 
flowers  are  white  with  deeply-lobed, 
clawed  petals.  This  species  is 
distinguished  from  other  Hawaiian 
Silene  species  by  its  erect  stem,  terminal 
inflorescence,  and  the  length  of  the 
calyx,  clawed  petals,  and  carpophore 
(ovary  structure)  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Silene  lanceolata.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996;  57  FR  46325). 

The  historical  range  of  Silene 
lanceolata  includes  five  Hawaiian 
Islands:  Kauai,  Oahu,  Molokai,  Lanai, 
and  Hawaii.  Silene  lanceolata  is 
presently  extant  on  the  islands  of 
Molokai,  Oahu,  and  Hawaii.  It  was  last 
observed  on  Kauai  in  the  1850s  (GDSI 
2000;  Service  1996;  57  FR  46325). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Silene  lanceolata  on  the 
island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Silene  lanceolata  on  the  island  of  Kauai. 

Solanum  incompletum  (popolo  ku  mai) 

Solanum  incompletum,  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  This  species  differs  from 
other  native  members  of  the  genus  by 
being  generally  prickly  and  having 
loosely  clustered  white  flowers,  curved 
anthers  about  2  mm  (0.08  in)  long,  and 
berries  1  to  2  cm  (0.4  to  0.8  in)  in 
diameter  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 
56333). 


Historically,  Solanum  incompletum 
was  known  from  Lanai,  Maui,  and  the 
island  of  Hawaii.  According  to  David 
Symon  (1999),  the  known  distribution 
of  S.  incompletum  also  extended  to  the 
islands  of  Kauai  and  Molokai.  Currently, 
the  species  is  only  known  from  the 
island  of  Hawaii.  The  reported  presence 
on  Kauai  may  be  erroneous  (HINHP 
Database  2000;  Christopher  Puttock, 
Bemice  P.  Bishop  Museum,  pers  comm., 
2001). 

'  Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Solanum  incompletum 
on  the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Solanum  incompletum  on  the  island  of 
Kauai. 

Solanum  sandwicense  (aiakeakua. 
popolo) 

Solanum  sandwicense.  a  member  of 
the  nightshade  family  (Solanaceae),  is  a 
large  sprawling  shrub.  The  younger 
branches  are  more  densely  h^iry  than 
older  branches  and  the  oval  leaves 
usually  have  up  to  4  lobes  along  the 
margins.  This  short-lived  perennial 
species  differs  from  others  of  the  genus 
in  having  dense  hairs  on  young  plant 
parts,  a  greater  height,  and  lacking 
prickles  (Svmon  1999). 

Little  is  Known  about  the  life  history 
of  Solanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Solanum  sandwicense 
was  knovtm  from  both  Oahu  and  Kauai. 
Currently,  this  species  is  only  known 
from  Kauai.  On  Kauai,  this  species  was 
historically  reported  from  locations  in 
the  Kokee  region  bounded  by  Kalalau 
Valley,  Milolii  Ridge,  and  extending  to 
the  Hanapepe  River.  Currently,  S. 
sandwicense  is  only  known  from  eight 
occurrences  of  14  individual  plants  on 
private  and  State  lands  (Kokee  State 
Park,  Kuia  NAR,  and  Na  Pali-Kona 
Forest  Reserve)  at  Kahuamaa  Flats, 
Awaawapuhi  Valley,  Kumuwela  Ridge, 
Waialae  Valley,  and  Mokuone  Stream 
(GDSI  2000;  HINHP  Database  2000; 
Service  1995;  59  FR  9304;  K.  Wood,  in 
litt.  1999;  Joan  Yoshioka,  The  Nature 
Conservancy  of  Hawaii  (TNCH),  pers. 
comm.,  2000). 

This  species  is  typically  found  under 
forest  canopies  at  elevations  between 
445  and  1,290  m  (1,460  and  4,232  ft)  in 
diverse  lowland  or  montane  Acacia  koa 
or  A.  koa-Metrosideros  polymorpha 
mesic  forests  or  occasionally  in  wet 
forests.  Associated  native  plant  species 
include  Alphitonia  ponderosa, 
Athyrium  sandwicensis,  Bidens  spp.. 


Carex  meyenii,  Coprosma  spp., 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicmnopteris  linearis, 
Dubautia  spp.,  Hedyotis  spp..  Ilex 
anomala,  Melicope  spp.,  Poa  ;5pp., 
Pouteria  sandwicensis,  Psychotria  spp., 
Syiygium  sandwicensis,  or  Xylosma 
hawaiiense  (HINHP  Database  2000; 
Service  1995;  59  FR  9304;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  populations  of 
Solanum  sandwicense  on  Kauai  are 
habitat  degradation  by  feral  pigs,  and 
competition  with  nonnative  plant 
species  [Hedychium  gardnerianum 
(kahili  ginger),  Lonicera  japonica 
Passiflora  tarminiana,  Psidium 
cattleianum,  or  Rubus  arffxtus);  fire; 
human  disturbance  and  development; 
and  a  risk  of  extinction  from  natiually 
occurring  events  (e.g.,  landslides  or 
hurricanes)  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (HINHP 
Database  2000;  Service  1995;  59  FR 
9304). 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis.  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves  are  dissected  into  narrow, 
lance-shaped  divisions.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

.  Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai, 
and  the  island  of  Hawaii.  Currently,  it 
is  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  West  Maui,  and  Hawaii.  On 
Kauai,  this  species  is  known  from  State- 
owned  land  at  Koaie  Canyon,  the  rim  of 
Waimea  Canyon,  and  Kapahili  Gulch 
within  the  Na  Pali-Kona  Forest  Reserve. 
There  are  two  known  occurrences  with 
five  individuals  total  on  Kauai  (GDSI 
2000;  HINHP  Database  2000;  Service 
1999;  59  FR  56333). 


Spermolepis  hawaiiensis  is  known 
from  MetTOsideros  polymorpha  forest 
and  Dodonaea  viscosa  lowland  dry 
shrubland,  at  elevations  between  56  and 
725  m  (184  and  2,377  ft).  Associated 
native  plant  species  include  Bidens 
sandvicensis,  Doryopteris  spp., 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Lipochaeta  spp., 
Schiedea  spergulina,  or  Sida  fallax 
(HINHP  Database  2000;  Service  1999;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Kauai  are  habitat 
degradation  by  feral  goats;  competition 
with  various  nonnative  plants;  and 
erosion,  landslides,  and  rock  slides  due 
to  natural  weathering,  which  result  in 
the  death  of  individual  plants  as  well  as 
habitat  destruction  (Service  1999;  59  FR 
56333). 

Vjgna  o-wahueasis  (NCN) 

Vigna  o-wahuensis.  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender 
twining  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  which  vary  in  shape  from 
round  to  linear.  This  species  differs 
bom  others  in  the  genus  by  its  thin 
yellowish  petals,  sparsely  hairy  calyx, 
and  thin  pods,  which  may  or  may  not 
be  slightly  inflated  (Geesink  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Vigna  o-wahuensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
enviromnental  requfrements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Vigna  o-wahuensis  was 
knovim  from  Niihau,  Oahu,  Molokai, 
Lanai,  Kahoolawe,  Maui,  and  the  island 
of  Hawaii.  Currently,  Vigna  o-wahuensis 
is  known  from  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  the  island  of 
Hawaii.  It  was  last  observed  on  Niihau 
in  1912  (GDSI  2000;  HINHP  Database 
2000;  59  FR  56333). 

Nothing  is  knovvm  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Vigna  o-wahuensis  on 
the  island  of  Niihau. 

Nothing  is  known  of  the  threats  to 
Vigna  o-wahuensis  on  the  island  of 
Niihau. 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense  is  a 
medium-sized  tree  with  pale  to  dark 


gray  bark  and  lemon-scented  leaves  in 
the  rue  family  (Rutaceae).  A  long-lived 
perennial  tree,  Z.  hawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characteristics:  three  leaflets  all  of 
similar  size,  one  joint  on  the  lateral  leaf 
stalk,  and  sickle-shaped  fruits  with  a 
rounded  tip  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Zanthoxylum  hawaiiense.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996).    • 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  five  islands:  Kauai. 
Molokai,  Lanai,  Maui,  and  Hawaii. 
Currently,  Zanthoxylum  hawaiiense  is 
found  on  Kauai,  Molokeii,  Maui,  and 
Hawaii.  On  Kauai,  this  species  is  only 
known  from  three  occurrences  with 
three  individuals  on  State-owned  land 
in  Kawaiiki  and  Kipalau  Valleys  within 
the  Alakai  Wilderness  Preserve  and  Na 
Pali-Kona  Forest  Reserve  (GDSI  2000; 
HINHP  Database  2000). 

Zanthoxylum  hawaiiense  is  reported 
from  lowland  dry  or  mesic  forests,  at 
elevations  between  332  and  1.151  m 
(1,089  and  3,774  ft).  This  species  is 
typically  found  in  forests  dominated  by 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  with  associated  native 
plant  species  including  Alectryon 
macrococcus,  Antidesma  platyphyllum. 
Charpentiera  elliptica,  Dodonaea 
viscosa,  Melicope  spp.,  Myrsine 
lanaiensis,  Pisonia  spp.,  Pleomele 
aurea,  Streblus  pendulinus,  or 
Zanthoxylum  dipetalum  (HINHP 
Database  2000;  K.  Wood,  pers.  comm.. 
2001). 

The  threats  to  Zanthoxydum 
hawaiiense  on  Kauai  include 
coinpetition  with  the  nonnative  plant 
species  Lantana  camara  and  Melia 
azedarach;  fire;  human  disturbance;  and 
risk  of  extinction  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (Service  1996;  59 
FR  10305). 

A  summary  of  occurrences  and 
landownership  for  the  95  plant  species 
reported  from  the  islands  of  Kauai  and 
Niihau  is  given  in  Table  2. 


Table  2.— Summary  of  Existing  Occurrences  on  Kauai  and  Niihau,  and  Undownership  for  95  Species 

Reported  From  Kauai 


Numt)er  of 

current 
occurrences 


Landownership 


Acaena  exigua 


Federal 


State 


Private 
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Achyranthes  mutica  

Adenophorus  periens 

Alectryon  macrococcus 

Alsinidendron  lychnoides 

Alsinidendron  viscosum 

Bonamia  menziesii 

Brighamia  insignis 

Centauhum  sebaeoides 

Chamaesyce  halemanui  

Ctenitis  squamigera  

Cyanea  asanfolia  

Cyanea  recta 

Cyanea  remyi 

Cyanea  undulata 

Cyperus  Irachysanthos 

Cyrtandra  cyaneoides 

Cyrtandra  limahuhensis  

Delissea  rhytidosperma  

Delissea  nvulans 

Delissea  undulata  

Diellia  erecta  ...:. 

Diellia  pallida 

Diplazium  molokaiense 

Dubautia  latifolia  

Dubautia  pauciflorula 

Euphorbia  haeleeleana 

Exocarpos  luteolus  

Flueggea  neowawraea  ..: 

Gouania  meyenii 

Hedyotis  cookiana  

Hedyotis  st-johnJi  

Hesperomannia  lydgatei 

Hibiscadelphus  woodii  

Hibiscus  brackenridgei 

Hibiscus  clayi  

Hibiscus  waimeae  ssp.  hannerae 

Ischaemum  byrone  

Isodendrion  laurifolium 

Isodendrion  longi folium 

Isodendrion  pyrifolium 

Kokia  kauaiensis 

Labordia  lydgatei  

Labordia  tinifolia  var.  wahiawaensis 

Lipochaeta  fauriei  

Lipochaeta  micrantha  

Lipochaeta  waimeaensis  

Lotjelia  niihauensis  

Lysimachia  filifolla 

Mariscus  pennatiformis 

Melicope  haupuensis 

Melicope  knudsenii  

Melicope  pallida  ; 

Melicope  quadrangularis  ..: 

Munroidendron  racemosum  ... 

Myrsine  lineari folia  

Nothocestrum  peltatum 

Panicum  niihauense  

Peucedanum  sandwicense  .... 

Phlegmariurus  mannii 

Phlegmariurus  nutans 

Phyllostegia  knudsenii  

Phyllostegia  waimeae ,.. 

Phyllostegia  wawrana  

Plantago  princeps 

Platanthera  tiolochila  

Poa  mannii 

Poa  sarKlvicensis 

Poa  siphonoglossa  

Phtchardia  aylmer-robinsonii  . 


Species 

Numt>er  of 

current 
(xcurrences' 

Landownership 

Federal 

state 

Private 
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7 
18 
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Species 


Numt)er  of 

current 
occurrences 

Landownership 

Federal 

State 

Private 

5 

X 
X 
X 
X 
X 
X 
X 
X 
X 

1 

39 

17 

6 

5 
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Pritchardia  napaliensis 

Pritchardia  viscosa 

Pteralyxia  kauaiensis 

Remya  kauaiensis  

Remya  montgomeryi 

Schiedea  apokremnos 

Schiedea  helleri 

Schiedea  kauaiensis 

Schiedea  membranacea .'. 

Schiedea  nuttallii ..... 

Schiedea  spergulina  var.  leiopoda  

Schiedea  spergulina  var.  spergulina  

Schiedea  stellarioides  ....» 

Sesbania  tomentosa  

Silene  lanceolata  

Solanum  incompletum  

Solanum  sandwicense 

Spermolepis  hawaiiensis 

Stenogyne  campanulata 

Vigna  o-wahuensis 

Viola  helenae 

Viola  kauaiensis  var.  wahiawaensis 

Wilkesia  hobdyi 

Xytosma  crenatum 

Zanthoxylum  hawaiiense ; 

*  Pacific  Missile  flange  Facility  at  Makaha  Ridge 


Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  Januciry  9, 
1975.  In  that  document,  Adenophorus 
periens,  Alectryon  macrococcus  (as  A. 
macrococcum  var.  macrococcum  and  A. 
mahoe),  Bonamia  menziesii,  Brighamia 
insignis  (as  B.  citrina  var.  napaliensis 
and  B.  insignis),  Chairia^syce  halemanui 
(as  Euphorbia  halemanui),  Delissea 
rhytidosperma,  Dubautia  latifolia  (as  D. 
latifolia  var.  latifolia),  Exocarpos 
luteolus,  Flueggea  neowawraea  (as 
Drypetes  phyllanthoides),  Hedyotis  st- 
johnii,  Hesperomannia  lydgatei. 
Hibiscus  clayi  (as  H.  clayi  and  H. 
newhousei),  H.  waimeae  ssp.  hannerae 
(as  H.  waimeae),  Kokia  kauaiensis, 
Lipochaeta  fauriei,  L.  micrantha  (as  L. 
exigua).  Lobelia  niihauensis,  Melicope 
haupuensis  (as  Pelea  haupuensis),  M. 
knudsenii  (as  P.  multiflora),  M.  pallida 
(as  P.  leveillei  and  P.  pallida),  Melicope 
quadrangularis  (Pelea  quadrangularis), 
Myrsine  linearifolia{as  M.  linearifolia 
var.  linearifolia),  Nothocestrum 


peltatum,  Peucedanum  sandwicense  (as 
P.  kauaiense),  Phyllostegia  knudsenii, 
Plantago  princeps  (as  P.  princeps  var. 
elata,  P.  var.  laxifolia,  and  P.  var. 
princeps),  Poa  sandvicensis,  Pritchardia 
aylmer-robinsonii,  Sesbania  tomentosa 
(as  S.  hobdyi  and  S.  tomentosa  var. 
tomentosa),  Solanum  sandwicense  (as  S. 
hillebrandii  and  S.  kauaiense),  Viola 
helenae,  V.  kauaiensis  var. 
wahiawaensis,  Wilkesia  hobdyi, 
Xylosma  crenatum  (as  Antidesma 
crenatum),  and  Zanthoxylum 
hawaiiense  (as  Z.  hawaiiense  var. 
citiodora),  were  considered  to  be 
endangered;  Delissea  rivularis,  Diellia 
pallida  (as  Diellia  laciniata),  Labordia 
lydgatei,  Lipochaeta  micrantha,  L. 
waimeaensis,  Lysimachia  filifolia, 
Schiedea  membranacea,  and 
Zanthoxylum  hawaiiense  (as  Z. 
hawaiiense  var.  hawaiiense  and  Z. 
hawaiiense  var.  velutinosum)  were 
considered  to  be  threatened;  and 
Delissea  undulata  (as  D.  undulata  var. 
argutidenta  and  D.  undulata  var. 
undulata),  Gouania  meyenii,  Hedyotis 
cookiana,  Melicope  knudsenii  (as  Pelea 
knudsenii  and  P.  tomentosa), 
Muruoidendron  racemosum  (as  M. 
racemosum  var.  macdanielsii),  Plantago 
princeps  (as  P.  princeps  var.  acaulis,  P. 
princeps  var.  denticulata,  and  P. 
princeps  var.  queleniana),  and  Bemya 
kauaiensis  were  considered  to  be 
extinct.  On  July  1, 1975,  we  published 


a  notice  in  the  Federal  Register  (40  FR . 

27823)  of  our  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context' of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  gave    ' 
notice  of  our  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 
1976,  we  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  endangered  status  pursuant 
to  section  4  of  the  Act  for  approximately 
1,700  vascular  plant  taxa,  including  all 
of  the  above  taxa  except  for  Diellia 
pallida.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and' the  Ser\ice  in  response 
to  House  Document  No.  94-51  and  the 
Julv  1,  1975,  Federal  Register 
publication  (40  FR  27823). 

General  comments  received  in    ■ 
response  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978. 
Federal  Register  publication  (43  FR 
17909).  In  1978.  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)'withdrawing  the 
portion  of  the  June  16,  1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  Notices  of 


9150  Federal  Register /Vol.  68,  No.  39  /  Thursday,  February  27,  2003 /Rules  and  Regulations 


Review  for  plants  on  December  15,  1980 
(45  PR  82479).  September  27,  1985  (50 
FR  39525),  February  21,  1990  (55  FR 
6183),  and  September  30,  1993  (58  FR 


51144).  We  listed  the  95  species  as 
endangered  or  threatened  between  1991 
and  1996.  A  summary  of  the  listing 
actions  can  be  found  in  Table  3(a).  A 


summary  of  the  critical  habitat  actions 
can  be  found  in  Table  3(b). 


Table  3(a).— Summary  of  Listing  Actions  for  95  Plant  Species  From  Kauai  and  Niihau 


Species 


Acaena  exigua  v— 

Achyranthes  mutic9  

Adenophorus  pehens 

Alectryon  macrococcus 

Alsinidendron  lychnoides  .'. 

Alsinidendron  viscocum 

Bonamia  menziesii 

Biighamia  insignis 

Centaurium  sebaeoides 

Chamaesyce  halemanui  

Ctenitis  squamigera  

Cyanea  asarifolia  

Cyanea  recta .'. , 

Cyanea  remyi a.... 

Cyanea  undulata 

Cyperus  trachysanthos % 

Cyrtandra  cyaneoides 

Cyrtandra  limahuliensis 

Delissea  rhytidosperma 

Delissea  rivulans .-. .... 

Delissea  undulata  ., 

Diellia  erecta 

Diellia  pallida 

Diplazium  molokaiense 

Dubautia  latifolia  

Dubautia  pauciflorula  

Euphorbia  haeleeleana 

Exocarpos  luteolus 

Flueggea  neowawraea 

Gouania  meyenii 

Hedyotis  cookiana 

Hedyotis  st.-johnii 

Hesperomannia  lydgatei .'. 

Hibiscadelphus  woodii  

Hibiscus  brackenridgei 

Hibiscus  clayi  

Hibiscus  waimeae  ssp. 

Ischaemum  byrone 

Isodendhon  laurifolium ! 

Isodendhon  longifolium 

Isodendhon  pyrifolium 

Kokia  kauaiensis 

Labordia  lydgatei 

Labordia  tinifolia  var 

Lipochaeta  fauriei .' .' 

Lipochaeta  micrantha 

Lipochaeta  waimeaensis 

Lobelia  niihauensis  

Lysimachia  filifolia 

Mariscus  pennatiformis 

Melicope  haupuensis  

Melicope  knudsenii  

Melicope  pallida  

Melicope  quadrangularis  

Munroidendron  racemosum 

Myrsine  linearifolia  %. 

Nothocestrum  peltatum 

Panicum  niihauense 

Peucedanum  sandwicense 

Phlegn)ariurus  mannii 

Phlegmariurus  nutans 

Phyllostegia  knudsenii 

Phyllostegia  waimeae 

Phyllostegia  wawrana  


Federal 
status 


E 
E 
E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
E 
E 
E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
.E 
E 
E 
E 
E 
T 
E 
E 
E 
E 
E 
E 
.E 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
E 
T 
E 
E 
E 
E 
E 


Proposed  listing  rule 


Date 


5/24/1991 
10/2/1995 
9/14/1993 
5/24/1991 
9/25/1995 
9/25/1995 
9/14/1993 

10/30/1991 
9/28/1990 
9/21/1990 
6/24/1993 

10/30/1991 
9/25/1995 
9/25/1995 
9/17/1990 
10/2/1995 
9/25/1995 

10/30/1991 

10/30/1991 
9/25/1995 
6/27/1994 
9/14/1993 

10/30/1991 
6/24/1993 
9/21/1990 
9/17/1990 
10/2/1995 

10/30/1991 
9/14/1993 
9/28/1990 

10/30/1991 

8/3/1990 

9/17/1990 

9/25/1995 

9/14/1993 

10/30/1991 
9/25/1995 

12/17/1992 
10/2/1995 
10/2/1995 

12/17/1992 
9/25/1995 
9/17/1990 
9/25/1995 

10/30/1991 

10/30/1991 

10/30/1991 
9/28/1990 

10/30/1991 
9/14/1993 

10/30/1991 

10/30/1991 

10/30/1991 

10/30/1991 

10/30/1991 
9/25/1995 

10/30/1991 
10/2/1995 

10/30/1991 
5/24/1991 
9/28/1990 
9/25/1995 

10/30/1991 
9/25/1995 


Federal 
Register 


56  FR  23842 
60  FR  51417 
58  FR  48012 
56  FR  23842 
60  FR  49359 
60  FR  49359 
58  FR  48012 
56  FR  55862 
55  FR  39664 

55  FR  39301 

58  FR  34231 

56  FR  55862 
60  FR  49359 
60  FR  49359 

55  FR  38242 
60  FR  51417 
60  FR  49359 

56  FR  55862 
56  FR  55862 
60  FR  49359 

59  FR  32946 
58  FR  48012 
56  FR  55862 
58  FR  34231 
55  FR  39301 

55  FR  38242 

60  FR  51417 

56  FR  55862 
58  FR  48012 

55  FR  39664 

56  FR  55862 
55  FR  31612 

55  FR  38242 
60  FR  49359 
58  FR  48012 

56  FR  55862 
60  FR  49359 

57  FR  59951 
60  FR  51417 
60  FR  51417 

57  FR  59941 
60  FR  49359 

55  FR  38242 
60  FR  49359 

56  FR  55862 
56  FR  55862 
56  FR  55862 

55  FR  39664 

56  FR  55862 

58  FR  48012 
56  FR  55862 
56  FR  55862 
56  FR  55862 
56  FR  55862 
56  FR  55862 
60  FR  49359 
56  FR  55862 
60  FR  51417 
56  FR  55862 
56  FR  23842 

55  FR  39664 
60  FR  49359 

56  FR  55862 
60  FR  49359 


Final  listing  rule 


Date 


5/15/1992 

10/10/1996 

11/10/1994 

5/15/1992 

10/10/1996 

10/10/1996 

11/10/1994 

2/25/1994 

10/29/1991 

5/13/1992 

9/9/1994 

2/25/1994 

10/10/1996 

10/10/1996 

9/20/1991 

10/10/1996 

10/10/1996 

2/25/1994 

2/25/1994 

10/10/1996 

10/10/1996 

11/10/1994 

2/25/1994 

9/9/1994 

5/13/1992 

9/20/1991 

10/10/1996 

2/25/1994 

11/10/1994 

10/29/1991 

2/25/1994 

9/30/1991 

9/20/1991 

10/10/1996 

11/10/1994 

2/25/1994 

10/10/1996 

3/4/1994 

10/10/1996 

10/10/1996 

3/4/1994 

10/10/1996 

9/20/1991 

10/10/1996 

2/25/1994 

2/25/1994 

2/25/1994 

10/29/1991 

2/25/1994 

11/10/1994 

2/25/1994 

2/25/1994 

2/25/1994 

2/25/1994 

2/25/1994 

10/10/1996 

2/25/1994 

10/10/1996 

2/25/1994 

5/15/1992 

10/29/1991 

10/10/1996 

2/25/1994 

10/10/1996 


Federal 
Register 


57  FR  20772 
61  FR  53108 
59  FR  56333 
57  FR  20772 
61  FR  53070 
61  FR  53070 
59  FR  56333 
59  FR  9304 

56  FR  55770 

57  FR  20580 
59  FR  49025 
59  FR  09304 
61  FR  53070 
61  FR  53070 

56  FR  47695 
61  FR  53108 
61  FR  53070 
59  FR  09304 
59  FR  09304 
61  FR  53070 
61  FR  53124 
59  FR  56333 
59  FR  9304 
59  FR  49025 

57  FR  20580 
56  FR  47695 
61  FR  53108 
59  FR  9304 
59  FR  56333 
56  FR  55770 
59  FR  09304 
56  FR  49639 
56  FR  47695 
61  FR  53070 
59  FR  56333 
59  FR  9304 
61  FR  53070 
59  FR  10305 
61  FR  53108 
61  FR  53108 
59  FR  10305 
61  FR  53070 
56  FR  47695 
61  FR  53070 
59  FR  9304 
59  FR  09304 
59  FR  09304 

56  FR  55770 
59  FR  09304 
59  FR  56333 
59  FR  9304 
59  FR  9304 
59  FR  9304 
59  FR  9304 
59  FR  9304 
61  FR  53070 
59  FR  9304 
61  FR  53108 
59  FR  09304 

57  FR  20772 
56  FR  55770 
61  FR  53070 
59  FR  09304 
61  FR  53070 
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TABLE  3(a).— Summary  of  Listing  Actions  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 


species 


Plantago  princeps 

Platanthera  holochila 

Poa  mannii 

Poa  sandvKensis 

Poa  siphonoglossa 

Pritchardia  ayimer-robinsonii 

Pritchardia  napaliensis 

Pritchardia  viscosa 

Pteralyxia  kauaiensis 

Remya  kauaiensis 

Remya  montgomeryi 

Schiedea  apokremnos  

Schiedea  helleri  

Schiedea  kauaiensis 

Schiedea  membranacea 

Schiedea  nuttallii 

Schiedea  spergulina  var.  leiopoda  ... 
Schiedea  spergulina  var.  spergulina 

Schiedea  stellarioides 

Sesbania  tomentosa 

Silene  lanceolata 

Sdanum  incompletum  

Solanum  sartdwkxnse 

Spemmlepis  hawaiiensis  

Stenogyne  campanulata  

Vigna  o-wahuensis 

Vk}la  helenae 

Viola  kauaiensis  var 

Wilkesia  hobdyi 

Xytosma  crenatum ... 

Zanthoxylum  hawaiiense  


Federal 
status 


E 
E 
E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Proposed  listing  rule 


Date 


9/14/1993 
10/2/1995 
4/7/1993 
9/21/1990 
9/21/1990 

12/17/1992 
9/25/1995 
9/25/1995 

10/30/1991 
10/2/1989 
10/2/1989 
8/3/1990 
9/25/1995 
10/2/1995 
9/25/1995 
10/2/1995 

10/30/1991 

10/30/1991 
9/25/1995 
9/14/1993 
9/20/1991 
9/14/1993 

10/30/1991 
9/14/1993 
9/21/1990 
9/14/1993 
9/17/1990 
9/25/1995 
10/2/1989 
9/21/1990 

12/17/1992 


Federal 
Register 


58  FR  48012 
60  FR  51417 
58  FR  18073 
55  FR  39301 

55  FR  39301 

57  FR  59970 
60  FR  49359 
60  FR  49359 

56  FR  55862 
54  FR  40447 

54  FR  40447 

55  FR  31612 
60  FR  49359 
60  FR  51417 
60  FR  49359 
60  FR  51417 

56  FR  55862 
56  FR  55862 
60  FR  49359 

58  FR  48012 
56  FR  47718 
58  FR  48012 

56  FR  55862 
58  FR  48012 
55  FR  39301 
58  FR  48012 
55  FR  38242 
60  FR  49359 

54  FR  40444 

55  FR  39301 

57  FR  59951 


Final  listing  rule 


Date 


11/10/1994 

10/10/1996 

11/10/1994 

5/13/1992 

5/13/1992 

.  8/7/1996 

10/10/1996 

10/10/1996 

2/25/1994 

1/14/1991 

1/14/1991 

9/30/1991 

10/10/1996 

10/10/1996 

10/10/1996 

10/10/1996 

2/25/1994 

2/25/1994 

10/10/1996 

11/10/1994 

10/8/1992 

11/10/1994 

2/25/1994 

11/10/1994 

5/13/1992 

11/10/1994 

9/20/1991 

10/10/1996 

6/22/1992 

5/13/1992 

3/4/1994 


Federal 
Register 


59  FR  56333 
61  FR  53108 
59  FR  56330 
57  FR  20580 
57  FR  20580 
61  FR  41020 
61  FR  53070 
61  FR  53070 
59  FR  9304 
56  FR  1450 
56  FR  1450 

56  FR  49639- 
61  FR  53070 
61  FR  53108 
61  FR  53070 
61  FR  53108 
59  FR  9304 
59  FR  9304 
61  FR  53070 
59  FR  56333 

57  FR  46325 
59  FR  56333 
59  FR  09304 
59  FR  56333 
57  FR  20580 
59  FR  56333 

56  FR  47695 
61  FR  53070 

57  FR  27859 
57  FR  20580 
59  FR  10305 


Key:  E  =  Endangered    T  =  Threatened 

TABLE  3(b).— Summary  of  Critical  Habitat  Actions  for  95  Plant  Species  From  Kauai  and  Niihau 


Proposed  critical  habitat  designa- 
tion or  nondesignation 

Final  critical  habitat 

Species 

\ 

Federal 

Date(s) 

Federal 
Register 

Date(s) 

Register 

Ana^nji  t^yintJS                                                   • 

12/18/2000 
5/28/2002 
11/7/2000 

65  FR  79192 
67  FR  36968 
65  FR  66808 

NA 
NA 
NA 

NA 

NA 

Afifinnnhnm^  oshsns 

NA 

12/29/2000 

65  FR  83157 

1/28/2002 

67  FR  3940 

* 

3/4/2602 

67  FR  9806 

t                                      . 

4/5/2002 

67  FR  16492 

, 

. 

5/28/2002 

67  FR  36968 

5/28/2002 

67  FR  37108 

Alfn^n/nn  m^f*rnt*fit^tj^                                                            ,  

11/7/2000 

65  FR  66808 

NA 

NA 

12/18/2000 

65  FR  79192 

12/29/2000 

65  FR  831 57 

1/28/2002 

67  FR  3940 

4/3/2002 

67  FR  15856 

- 

4/5/2002 
5/28^002 

67  FR  16492 

1 

67  FR  37108 

11/7/2000 

65FR6«808 

NA 

NA 

Alsinidendron  viscosum 

•   11/7/2000 

65  FR  66808 

NA 

NA 

Bonamia  menziesii 

11/7/2000 

65  FR  66808 

NA 

NA 

12/18/2000 

65  FR  79192 

, — ' 

12/27/2000 

65  FR  82086 

. 

1/28/2002 

67  FR  3940 

k 

3/4/2002 

67  FR  36968 

4/3^2002 

67  FR  15856 

% 

5/28/2002 
5/28/2002 

67  FR  9806 
67  FR  37108 

. 

Brighamia  insignis — 

11/7/2000 

65  FR  66808 

NA 

NA 

Centaurium  sebaeoides - 

11/7/2000 

65  FR  66808 

NA 

NA 
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Table  3(b).— Summary  of  Critical  Habitat  Actions  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 

Proposed  critical  habitat  designa- 
tion or  nondesignation 

Final  critical  habitat 

Species 

Date(s) 

Federal 
Register 

Oate(s) 

Federal 
Register 

- 

12/18/2000 

65  FR  79192  ^ 

, 

. 

12/27/2000 

12/29/2000 

1/28/2002 

65  FR  82086 
65  FR  83157 
67  FR  3940 

3/4/2002 
4/3/2002 

67  FR  9806 
67  FR  15856 

• 

4/5/2002 
5/28/2002 

67  FR  16492 
67  FR  37108 

nhamassvce  hsiGfnsnui           

.      11/7/2000 

65  FR  66808 

NA 

NA 

Cltf>niii<i  sousmioers                              

12/18/2000 

65  FR  79192 

NA 

NA 

12/27/2000 

65  FR  79192 

« 

12/29/2000 

65  FR  83157 

• 

1/28/2002 

67  FR  3940 

3/4/2002 

67  FR  9806 

m 

4/3/2002 
4/5/2002 

67  FR  15856 
67  FR  16492 

r 

5/28/2002 

67  FR  36968 

Cvanea  asarifoliB      

11/07/2000 

11/07/2000 

11/7/2000 

11/7/2000 

11/7/2000 

65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 

NA 
NA 
NA 
NA 
NA 

NA 

Cvsnsa  rscta                           

NA 

Cvanea  remvi                      

NA 

Cvanea  undulata      

NA 

Cvoerus  trachvsanthos 

NA       , 

1/28/2002 

67  FR  3940 

f 

, 

3/4/2002 
5/28/2002 

67  FR  9806 
67  FR  371 08 

i 

Cvrtandra  cvaneoides 

11/7/2000 

65  FR  66808 

NA 

NA 

Cyrtandra  limahuliensis , 

11/7/2000 

65  FR  66808 

NA 

NA 

Delissea  rhvtidosoerma 

11/7/2000 

65  FR  66808 

NA 

NA 

Delissea  rivularis 

11/7/2000 

11/7/2000 

12/18/2000 

12/29/2000 

65  FR  66808 
65  FR  66808 
65  FR  79192 
65  FR  83158 

NA 
NA 
NA 

NA 

Delissea  undulata                                          

NA 

Diellia  erecta            

NA 

1/28/2002 

67  FR  3940 

3/4/2002 

67  FR  9806 

4/3/2002 

4/5/2002 

5/28/2002 

5/28/2002 

67  FR  15856 
67  FR  16492 
67  FR  36968 
67  FR  37108 

Diellia  oallida          « 

11/7/2000 

65  FR  66808 

NA 

NA 

Diolazium  molokaiense              - 

12/18/2000 
01/28/2002 

65  FR  79192 
67  FR  3940 

NA 

NA 

4/3/2002 

3/4/2002 

4/5/2002 

5/28/2002 

67  FR  15856 
67  FR  9806 
67  FR  16492 
67  FR  37108 

Dubautia  latifolia                                         

11/07/2000 
11/07/2000 

65  FR  66808 
65  FR  66808 

NA 
NA 

NA 

Dubautia  oaucifiorula 

NA 

Euohoibia  haeleeleana  .\ 

11/07/2000 

65  FR  66808 

NA 

NA 

01/28/2002 

67  FR  3940 

05/28/2002 

* 

Exocamos  luteolus                                 

11/07/2000 

65  FR  66808 

NA 

NA 

Flueaaea  neowawraea      

11/07/2000 

65  FR  66808 

NA 

NA 

12/18/2000 

65  FR  79192 

1/28/2002 

67  FR  3940 

« 

4/3/2002 
04/5/2002 

67  FR  15856 
67  FR  16492 

• 

• 

5/28/2002 

67  FR  36968 

.      5/28/2002 

67  FR  37108 

1 

Gouania  fvevenii   .' 

11/07/2000 
1/28/2002 

65  FR  66808 
67  FR  3940 

NA 

NA 

Hedyotis  cookiana 

11/07/2000 

65  FR  66808 

NA 

NA 

Hedyotis  st.-johnii , 

11/7/2000 

65  FR  66808 

NA 

NA 

Hesoeromannia  Ivdaatei      

11/07/2000 

65  FR  66808 

NA 

NA 

Hibiscadelphus  woodii 

11/7/2000 

65  FR  66808 

NA 

NA 

Hibiscus  brackenridgei 

12/18/2000 

12/27/2000 

3/4/2002 

4/3/2002 

65  FR  79192 
65  FR  82086 
67  FR  9806 
67  FR  15856 

NA 

NA 
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Table  3(b).— Summary  of  Critical  Habitat  Actions  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 


Species 


Hibiscus  clayi 

Hibiscus  waimeae  ssp.  hannerae 
Ischaemum  byrohe 


Isodendrion  laurifotium 


Isodendrion  longifolium 


Isodendrion  pyrifolium 


Kokia  kauaiensis  

Labordia  lydgatei  ..•. 

Labordia  tinifolia  var.  wahiawaen&s 

Lipochaeta  fauriei 

Lipochaeta  micrantha 

Lipochaeta  waimeaensis 

Lobelia  niihauensis 

Lysimachia  filifolia  

Mariscus  pennatiformis  


Melicope  haupuensis 

Melicope  knudsenii 

Melicope  pallida 

Melicope  quadrangularis  .... 
Munroidendron  racemosum 

Myrsine  linearifolia 

Nothocestmm  peltatum 

Panicum  niihauense 

Peucedanum  sandwicense 


Proposed  critical  habitat  designa- 
tion or  nondesignation 


Date<s) 


Phlegmariurus  mannii . 

Phlegmariurus  nutans 

Phyllostegia  knudsenii 
Phyllostegia  waimeae 
Phyllostegia  wawrana , 
Plantago  princeps 


4/5/2002 

5/28/2002 

5/28/2002 

1 1/07/2000 

11/07/2000 

12/18/2000 

12/29/2000 

1/28/2002 

4/3/2002 

4/5/2002 

5/28/2002 

11/07/2000 

1/28/2002 

5/28/2002 

11/07/2000 

1/28/2002 

5/28/2002 

3/4/2002 

4/3/2002 

4/5/2002 

5/28/2002 

5/28/2002 

11/07/2000 

1 1/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

1/28/2002 

5/28/2002 

11/07/2000 

1/28/2002 

5/28/2002 

12/18/2000 

1/28/2002 

4/3/2002 

5/14/2002 

5/28/2002 

11/07/2000 

11/07/2000 

12/18/2000 

1/28/2002 

4/3/2002 

11/07/2000 

1/28/2002 

5/28/2002 

11/07/2000 

11/07/2000 

11/07/2000 

11/7/2000 

11/7/2000 

11/7/2000 

12/18/2000 

12/29/2000 

1/28/2002 

4/3/2002 

4/5/2002 

5/28/2002 

12/18/2000 

4/3/2002 

1/28/2002 

5/28/2002 

1 1/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

12/18/2000 


Federal 
Register 


Final  critical  habitat 


Date<s) 


67  FR  16492 
67  FR  36968 
67  FR  37108 
65  FR  66808 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  36968 
65  FR  66808 
67  FR  3940 
67  FR  37108 
65  FR  66808 
67  FR  3940 
67  FR  37108 
67  FR  9806 
67  FR  15856 
67  FR  16492 
67  FR  36968 
67  FR  37108 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
67  FR  3940 
67  FR  37108 
65  FR  66808 
67  FR  3940 
67  FR  37108 
65  FR  79192 
67  FR  3940 
67  FR  15856 
67  FR  34522 
67  FR  37108 
65  FR  66808 
65  FR  66808 
65  FR  79192 
67  FR  3940 
67  FR  15856 
65  FR  66808 
67  FR  3940 
67  FR  37108 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  79192 
65  FR  83157 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
67  FR  3940 
67  FR  37108 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  79192 


NA 
NA 
NA 


NA 


NA 


NA 


NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 


NA 


NA 
NA 


NA 


NA 
NA 
NA 
NA 
NA 
NA 


NA 

NA 

NA 
NA 
NA 
NA 


'Federal 
Register 


NA 
NA 
NA 


NA 


NA 


NA 


NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 


NA 


NA 


NA 


NA 

^^ 

NA 
NA 
NA 


NA 

NA 

NA 
NA 
NA 
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Table  3(b).— Summary  of  Critical  Habitat  Actions  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 


Species 


Platanthera  holochila 


Poa  mannii  

Poa  sandvicensis  

Poa  siphonoglossa 

Pritchardia  aylmer-robinsonii 

Pritchardia  napaliensis 

Pntchardia  viscosa  

Pteralyxia  kauaiensis 

Remya  kauaiensis 

Remya  montgomeryi 

Schiedea  apokremnos 

Schiedea  helleri 

Schiedea  kauaiensis  

Schiedea  membranacea  

Schiedea  nuttallii , 


Schiedea  spergulina  var.  leiopoda  ... 
Schiedea  spergulina  var.  spergulina 

Schiedea  stellarioides  

Sesbania  tomentosa 


Silene  lanceolata 

Solanum  incompletum  .... 
Solanum  sandwicense  ... 

Spermolepis  hawaiiensis 


Stenogyne  campanulata . 
Vigna  o-wahuensis 


Proposed  critical  habitat  designa- 
tion or  nondesignation 


Date(s) 


12/29/2000 

1/28/2002 

4/3/2002 

4/5/2002 

11/07/2000 

12/18/2000 

12/29/2000 

1/28/2002 

4/3/2002 

4/5/2002 

,.  5/28/2002 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

1 1/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

12/29/2000 

1/28/2002 

4/5/2002 

5/28/2002 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

12/18/2000 

12/29/2000 

1/28/2002 

•    3/4/2002 

4/3/2002 

4/5/2002 

5/14/2002 

5/28/2002 

5/28/2002 

12/29/2000 

4/5/2002 

5/28/2002 

5/28/2002 

4/4/2002 

5/28/2002 

11/7/2000 

1/28/2002 

5/28/2002 

11/7/2000 

12/29/2000 

1/28/2002 

3/4/2002 

4/3/2002 

4/5/2002 

5/28/2002 

5/28/2002 

11/7/2000 

12/18/2000 

12/27/2000 

12/29/2000 

3/4/2002 

'    4/3/2002 

4/5/2002 

5/28/2002 

5/28/2002 


Federal 
Register 


65  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 


83158 

3940 

15856 

16492 

66808 

79192 

83158 

3940 

15856 

16492 

37108 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

66808 

83158 

3940 

16492 

37108 

66808 

66808 

66808 

66808 

79192 

83158 

3940 

9806 

15856 

16492 

34522 

36968 

37108 

83158 

16492 

36968 

37108 

9806 

36968 

66808 

3940 

37108 

66808 

83158 

3940 

9806 

15856 

16492 

36968 

37108 

66808 

79192 

82086 

83158 

9806 

15856 

16492 

36968 

37108 


Final  critical  habitat 


Date(s) 


NA 


NA 
tgA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 
NA 
NA 
NA 


NA 

NA 
NA 

NA 


NA 
NA 


Federal 
Register 


NA 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 
NA 
NA 
NA 


NA 

NA 
NA 

NA 


NA 
NA 
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Table  3(b).— Summary  of  Critical  Habitat  Actions  for  95  Plant  Species  From  Kauai  and  fsiiiHAi>— Continued 

Proposed  critical  habitat  designa- 
tion or  nondesignation 

Final  critical  hat)ttat 

Species 

Date(s) 

Date(s) 

rsoerai 
Registw 

Federal 
Register 

Viola  helsnae                                          .' '.... 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

11/7/2000 

12/18/2000 

12/29/2000 

1/28/2002 

4/3/2002 

4/5/2002 

5/28/2002 

65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  36968 

NA 
NA 
NA 
NA 
NA 

NA 

Viola  kauaiensis  var.  wahiawaenis  

Wilk^^ifi  hobdvi                                   , 

NA 
NA 

Xvlosma  crenatum 

NA 

^snthoxvlum  hawAiionss .• 

NA 

• 

At  the  time  each  of  the  95  plants  was 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  it  would  not  benefit  the  plant 
or  would  increase  the  degree  of  threat  to 
the  species.  The  "not  prudent" 
determinations  for  these  species,  along 
with  others,  were  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  2  F.  Supp.  2d  1280  (D.  Haw. 
1998).  On  March  9, 1998,  the  United 
States  District  Court  for  the  District  of 
Hawaii  directed  us  to  review  the 
prudency  determinations  for  245  listed 
plant  species  in  Hawaii,  including  the 
95  species  reported  from  Kauai.  Among 
other  things,  the  court  held  that  in  most 
cases  we  did  not  sufficiently 
demonstrate  that  the  species  are 
threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  (id.  at  1283-85). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  nondesignations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
nondesignations  for  the  remaining  145 
species  by  April  30,  2002  (Conservation 
Council  for  Hawaii  v.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw.  1998)). 

On  November  30,  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  more  than  100  responses 
from  individuals,  non-profit 
organizations,  the  DOFAW,  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense- Army,  Navy,  Air 
Force).  Only  a  few  responses  offered 


information  on  the  status  of  individual 
plant  species  or  on  cxurent  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  would  cause 
economic  hardship,  discourage 
cooperative  projects,  polarize 
relationships  with  hunters,  or 
potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islcinds,  promote 
funding  for  management  of  these  plants, 
educate  the  public  and  State 
government,-  and  protect  partnerships 
with  landowners  and  build  trust. 

On  October  5, 1999,  we  contacted 
landowners  on  the  islands  of  Kauai  and 
Niihau,  notifying  them  of  our 
requirement  to  designate  critical  habitat 
for  95  plant  species.  We  included  a  copy 
of  the  November  30,  1998,  Federal 
Register  notice,  a  map  showing  the 
general  locations  of  the  species  that  may 
be  on  his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  held  three  open 
houses  on  the  island  of  Kauai,  at  the 
Waimea  Community  Center,  the  Kauai 
War  Memorial  Convention  Hall  in 
Lihue,  and  the  Kilauea  Neighborhood 
Center,  on  October  19,  20,  and  21, 1999, 
respectively,  to  meet  one-on-one  with 
local  landowners  and  other  interested 
members  of  the  public.  In  addition,  we 
met  with  Kauai  County  DOFAW  staff 


and  Kauai  State  Parks  staff  to  discuss 
their  management  activities  on  Kauai. 
On  November  7,  2000,  we  published 
the  first  of  the'coiut-ordered  prof>osed 
critical  habitat  designations  or 
nondesignations  for  76  Kauai  and   . 
Niihau  plants  (65  FR  66808).  The 
proposed  critical  habitat  designations 
for  Maui  and  Kahoolawe  plants  were 
published  on  December  18,  2000  (65  FR 
79192),  for  Lanai  plants  on  December 
27,  2000  (65  FR  82086),  and  for  Moiokai 
plants  on  December  29.  2000  (65  FR 
83158).  All  of  these  proposed  rules  had 
been  sent  to  the  Federd  Register  by  or 
on  November  30,  2000,  as  required  by 
the  court's  order.  In  those  proposals,  we 
proposed  that  critical  habitat  was 
prudent  for  85  species  (Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  lychnoides, 
Alsinidendron  viscosum,  Bonamia 
menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delisijea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense. 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gopania  meyenii,     . 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii,  Hibiscus 
bmckenridgei.  Hibiscus  clayi.  Hibiscus 
waimeae  ssp.  hannerae,  Ischaemum 
byrone,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Kokia 
kauaiensis,  Labordia  lydgatei,  Labordia 
tinifolia  var.  wahiawaensis,  Lipochaeta 
fauriei,  Lipochaeta  micrantha, 
Lipochaeta  waimeaensis.  Lobelia   . 
niihauensis,  Lysimachia  filifolia, 
Mariscus  pennatiformis,  Melicope 
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haupuensis,  Melicope  knudsenii, 
Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Nothoccstrum  peltatum,  Panicum 
niihauense.  Peucedanum  sandwicense, 
Phlegmariurus  mannii,  Phyllostegia 
knudsenii,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Scbiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Silene  lanceolata,  Solanum 
sandwicense.  Spermolepis  hawaiiensis, 
Stenogyne  campanulata,  Vigna  o- 
wahuensis,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense)  that  are 
reported  from  Kauai  and/or  Niihau  as 
well  as  on  Maui,  Kahoolawre,  Lanai,  and 
Molokai.  We  proposed  that  critical 
habitat  was  not  prudent  for  two  species, 
Phyllostegia  waimeae  and  Melicope 
quadrangularis,  because  they  had  not 
been  seen  recently  in  the  wild,  and  no 
genetic  material  of  these  species  was 
known  to  exist.  We  also  proposed  that 
critical  habitat  was  not  prudent  for  three 
species,  Pritchardia  aylmer-robinsonii, 
Pritchardia  napaliensis,  and  Pritchardia 
viscosa,  because  it  would  increase  the 
threat  of  vandalism  to  these  species. 

In  the  November  7,  2000  proposed 
rule,  we  proposed  designation  of  critical 
habitat  on  approximately  24,539  ha 
(60,636  ac)  of  land  on  the  islands  of 
Kauai  and  Niihau.  The  publication  of 
the  proposed  rule  opened  a  60-day    , 
public  comment  period,  which  closed 
on  January  7,  2001.  On  January  18, 
2001,  we  piiblished  a  notice  (66  FR 
4782)  announcing  the  reopening  of  the 
comment  period  until  February  19, 
2001,  on  the  proposed  rule  and  a  notice 
of  a  public  hearing.  On  February  6, 
2001,  we  held  a  public  hearing  at  the 
Radisson  Kauai  Beach  Resort  in  Lihue, 
Kauai.  On  March  7;  2001,  we  published 
a  notice  (66  FR  13691)  announcing  the 
reopening  of  the  comment  period  and 
the  availability  of  the  draft  economic 
analysis  for  the  proposed  rule.  This 
third  public  comment  period  was  open 
until  April  6,  2001. 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earthjustice  to  the 
U.S.  District  Court  requesting  extension 
of  the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30,  2002),  Maui 
and  Kahoolawe  (August  23,  2002),  Lanai 
(September  16.  2002),  and  Molokai 


(October  16,  2002),  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 

On  January  28,  2002,  in  the  revised 
proposed  rule,  we  published  proposed 
prudency  determinations  for  95  plant 
species  from  Kauai  and  Niihau  (67  FR 
3940).  Many  of  these  proposed 
prudency  determinations  were 
incorporated  from  previous  proposals. 
We  also  proposed  that  critical  habitat  is 
prudent  for  four  species  (Achyranthes 
mutica,  Isodendrion  pyrifolium,    . 
Phlegmariurus  nutans,  and  Solanum 
incompletum)  for  which  a  prudency 
determination  had  not  been  made 
previously  and  that  no  longer  occur  on 
Kauai  or  Niihau  but  are  reported  from 
one  or  more  of  the  other  islands. 

In  addition,  critical  habitat  for  83 
(Adenophorus  periens,  Alectryon 
macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asari folia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides. 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiqpa,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  Waimeaensis, 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae.  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,, Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda. 


Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense)  of  the  95 
plant  species  was  proposed  on 
approximately  40,147  ha  (99,206  ac)  of 
land  on  Kauai  and  282  ha  (697ac)  of 
land  on  Niihau  (67  FR  3940).  Critical 
habitat  was  not  proposed  for 
Achyranthes  mutica.  Hibiscus 
brackenridgei,  Phlegmariurus  mannii, 
Silene  lanceolata,  emd  Solanum 
incompletum  on  the  island  of  Kauai  and 
for  Isodendrion  pyrifolium  and  Vigna  o- 
wahuensis  on  the  island  of  Niihau 
because  these  plants  no  longer  occur  on 
Kauai  or  Niihau.  and  we  were  unable  to 
identify  habitat  essential  to  their 
conservation  on  these  two  islands. 

Because  Phyllostegia  waimeae  had 
been  rediscovered,  we  revised  an  earlier 
proposal  to  suggest  that  critical  habitat 
would  be  prudent  and  propose  critical 
habitat  for  this  species  in  the  revised 
proposed  rule. 

Tne  publication  of  the  revised 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on 
March  29,  2002.  On  February  11,  2002, 
we  published  a  correction  notice  {67  FR 
6214)  correcting  information  contained 
in  the  January  28,  2002,  revised 
proposal  pertaining  to  the  notice  of  a 
public  hearing.  On  February  13,  2002, 
we  held  a  public  hearing  at  the  Radisson 
Kauai  Beach  Resort  in  Lihue,  Kauai.  On 
May  28,  2002,  we  published  a  notice  (67 
FR  36851)  announcing  the  availability 
of  the  draft  economic  analysis  for  the 
designation  of  critical  habitat  for  83 
Kauai  plants  and  reopening  the  public 
comment  period  until  June  27,  2002.  On 
August  26,  2002,  we  published  a  notice 
(67  FR  54766)  reopening  the  public 
comment  period  until  September  30, 
2002.  On  July  11,  2002,  we  submitted 
joint  stipulations  with  Earthjustice  to 
the  U.S.  District  Court  requesting 
extension  of  the  court  orders  for  the 
final  rules  to  designate  critical  habitat 
for  plants  from  Lanai  (December  30, 
2002),  Kauai  and  Niihau  (January  31, 
2003),  Molokai  (February  28,  2003), 
Maui  and  Kahoolawe  (April  18,  2003), 
Oahu  (April  30,  2003),  the  Northwestern 
Hawaiian  Islands  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
review  of  the  proposals,  address 
comments  received  during  the  public  ■ 
comment  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12.  2002.  On  September  3  and  4, 
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2002,  we  held  public  meetings  at  the 
Waimea  Community  Center,  Waimea, 
Kauai,  and  the  War  Memorial 
Convention  Center,  Lihue,  Kauai, 
respectively. 

On  January  9,  2003,  we  determined 
that  critical  habitat  was  prudent  for  iWk 
following  15  species:  Adenophorus 
periens,  Bonamia  menziesii, 
Centaurium  sebaeoides,  Ctenitis 
squamigera,  Cyperus  trachysanthos, 
Diellia  erecta,  Diplazium  molokaiense, 
Hibiscus  brackenridgei,  Isodendrion 
pyrifolium,  Sesbania  tomentosa,  Silene 
lanceolata,  Solanum  incompletum, 
Spermolepis  hawaiiensis,  Vigna  o- 
wahuensis  and  Zanthoxylum 
hawaiiense  (68  FR  1220),  which  also 
occiu-  on  Kauai  or  Niihau. 

Summary  of  Comments  and 
Recommendations 

We  received  a  total  of  20  oral  and 
2,740  written  comments  during  the 
three  comment  periods.  These  included 
responses  from  7  State  offices,  5  public 
officials,  and  70  private  organizations  or 
individuals.  Of  the  written  comments, 
we  received  approximately  680  letters 
by  facsimile  and  1,998  electronic  letters 
by  e-mail,  which  stated  general  support 
for  the  proposed  critical  habitat 
designations,  but  that  did  not  provide 
substantive  comments.  Of  the  other  82 
comments,  nine  supported  the 
designation,  60  were  opposed  to  it,  and 
13  provided  information  but  did  not 
state  a  position  .on  the  designation.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  and  the  Kauai 
and  Niihau  plants.  Similar  comments 
were  grouped  into  nine  general  issues 
relating  specifically  to  the  proposed 
critical  habitat  designations  and  the 
draft  economic  analysis  on  the  proposed 
determinations.  These  are  addressed  in 
the  following  summary. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  23  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  the  geographic  region,  or 
the  principles  of  conservation  biology. 
We  received  comments  from  eight.  All 
eight  generally  supported  our 
methodology  and  conclusion,  but  none 
expressed  a  position  for  or  against  the 
designation  of  critical  habitat. 
Comments  received  from  the  peer 
reviewers  are  summarized  in  the 
following  section  and  incorporated  into 
the  final  rule. 


Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  One  peer  reviewer 
commented  that  there  is  no  easy  way  to 
assess  the  match  between  the  Service's 
proposed  boundaries  and  the 
summation  of  habitat  requirements  of 
the  individual  taxa  in  each  unit. 
Specifically,  the  intermediate  step  of 
indicating  the  species  models  for  each 
of  the  listed  taxa  that  is  combined  into 
the  aggregate  polygons  that  form  the 
basis  for  the  unit  boundaries  is  not  well 
documented.  This  leaves  the  reviewer 
with  little  basis  to  assess  the  match 
between  habitat  of  the  listed  taxa  and 
inclusion  of  such  habitat  in  the  critical 
habitat  units.  Species  should  be 
addressed  individually,  but  the 
designation  of  conservation  areas  (or 
critical  habitat)  can  and  should  consider 
the  use  of  common  areas  to  provide  for 
multiple  species.  Another  commenter 
stated  that  the  Service's  analysis  has  not 
demonstrated  that  inclusion  of 
controversial  areas  has  been  minimized. 
There  is  no  way  to  tell  whether  all  of  a 
given  unit  is  necessary  for  that  subset  of 
taxa,  which  absolutely  require  the 
habitat  foMnd  in  that  unit.  The 
discussion  of  how  each  critical  habitat 
unit  provides  for  individual  species 
helps  one  understand  the  reason  for 
proposing  the  unit.  However,  additional 
information  is  needed  in  some  instances 
(e.g.,  units  J  and  N).  The  Service  must 
justify  every  acre  of  land  proposed  for 
critical  habitat  designation,  identify  the 
specific  species  scheduled  for  recovery 
on  that  land,  and  explain  why  specific 
acreages  are  needed  to  do  so. 

Our  Response:  In  response  to  these 
concerns,  we  have  included  the  critical 
habitat  maps  and  unit  justifications  for 
each  species  in  the  final  rule,  as  well  as 
descriptions  of  primary' constituent 
elements  and  a  composite  map  showing 
the  overlap  of  the  areas  for  all  of  the 
species  combined. 

(2)  Comment:  The  majority  of  our  peer 
reviewers  agreed  that  the  methodology 
is  appropriate,  scientifically  well- 
grounded  and  conceptually  sound.  The 
approach  of  mapping  the  elevation, 
moisture,  and  habitat  type  for  the  listed 
taxa  to  the  landscape  is  a  sound 
approach  to  designating  critical  habitat. 
It  seems  that  there  is  a  good  match  of 
habitat  identified  long-term 
conservation  of  multiple  populations  of 
the  listed  species.  The  methodology 
uses  information  on  species  elevation 
range,  vegetation  type,  associated 
species,  physical  location,  and- 
community  type.  It  will  allow  the 
Service  to  revise  or  update  habitat  units 
as  new  information  becomes  available. 
This  is  more  likely  to  provide  habitat  for 


the  recovery  of  these  species.  The 
proposed  rulemaking  represents  the  best 
scientific  information  available  and  is  a 
scientifically  appropriate  technique  for 
determining  critical  habitat  on  Kauai. 
On  the  other  hand,  some  comment ers 
felt  that  the  proposed  rule  was  an  overly 
broad  approach  to  designating  critical 
habitat  not  based  on  scientific 
principles  and  knowledge  of  the  needs 
of  these  plemt  species  unique  to  the 
island  State  of  Hawaii,  but  on  litigation 
and  the  threat  of  future  litigation. 
Additional  consultation  with  academic 
and  professional  experts  was 
recommended.  Some  reviewers  stated 
that  no  assessment  of  the  quality  of  any 
of  the  data  sources  is  provided,  and  no 
information  is  given  as  to  how  data 
sources  of  varying  qualities  were 
weighted  in  making  delineations  of 
critical  habitat  or  how  decisions  were 
made  as  to  what  to  rely  on  in  the 
absence  of  rigorous  assessments  of 
relative  quality.  These  commenters 
agreed  with  the  Service's  statement  that 
"lack  of  detailed  scientific  data  makes  it 
impossible  for  us  to  develop  a 
quantitative  model."  Lack  of  knowledge 
means  that  the  proposed  critical  habitat 
designation  is  based  only  on  the  general 
habitat  features  of  the  areas  in  which  the 
plants  currently  occur.  While  this 
approach  may  be  expedient,  it  has 
resulted  in  designations  based  on  best 
guess  estimations,  rather  than  on 
science  or  the  realities  of  plant  recovery. 
The  Service  needs  to  give  greater  weight 
to  scientific  or  commercial  data  that  is 
empirical  and  has  been  field  tested  or 
verified,  and  needs  to  allow  peer  review 
by  a  panel  of  unbiased  scientists.  Other 
commenters  felt  the  data  on  which  the 
proposed  critical  habitat  is  based  is  30 
years-old  and  may  need  updating.  The 
proposed  critical  habitat  covers  too 
much  acreage  and  was  put  together  too 
quickly,  using  obsolete  data,  sloppy 
science,  and  lots  of  guess  worit. 

Our  Response:  In  accordance  with  our 
policy  on  peer  review  published  on  July 
1,  1994  (59  FR  34270).  we  solicited  the' 
expert  opinions  of  appropriate  and 
independent  specialists  regarding  the 
proposed  rule.  The  purpose  of  this  peer 
review  was  to  ensure  that  our 
designation  methodology  of  critical 
habitat  of  Kauai  plants  was  based  on 
scientifically  sound  data,  assumptions, 
and  analysis.  The  comments  of  the  peer 
reviewers  were  taken  into  consideration 
in  the  development  of  this  final 
designation.  "The  majority  of  the  peer 
reviewers  support  our  methodology.  All 
data  and  information  on  species  status 
received  in  preparation  of  this  rule  was 
equally  weighted  and  considered  to 
come  from  reliable  sources.  Where 
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discrepancies  existed  between  different 
data  sources,  the  most  current  data  were 
used.  Changes  in  this  final  rule  that 
decrease  the  boundaries  of  many  units 
are  based  on  additional  information 
received  during  the  public  comment 
period  and  in  meetings  with  additional 
species  experts  and  land  managers  who 
were  not  available  for  conunent  during 
the  preparation  of  the  proposals.  The 
changes  in  boundaries  reflected  in  this 
final  rule  are  based  on  additional 
information  about  areas  lacking  primary 
constituent  elements  or  those  that  are 
too  degraded  to  be  restored.  While  we 
agree  that  additional  time  would  be 
beneficial  for  the  preparation  of  these 
final  rules,  we  are  required  under  the 
court-approved  stipulation  to  finalize 
this  designation  by  January  31,  2003.  If 
provided  with  new  information,  we  may 
revise  the  critical  habitat  designation  in 
the  future. 

(3)  Comment:  One  peer  reviewer 
asked  if  the  Service  considered 
modeling  the  potential  distribution 
based  on  known  habitat  correlates,  as  in 
Elith  and  Burgman  (2002).  Another  peer 
reviewer  stated  that  the  Service  should 
use  spatial  modeling  of  estimated  values 
of  selected  habitat  parameters  for  each 
species  (such  as  elevation,  median 
annual  rainfall,  vegetation  units)  as  a 
first  step  in  the  process,  rather  than 
screen-digitizing.  Some  of  the  data  on 
primary  constituent  elements  (e.g., 
breeding  system,  dispersal  mechanisms) 
can  be  inferred  from  similar  species,  but 
other  pieces  of  critical  information  may 
not  be  currently  available  and  should  be 
the  subject  of  further  research.  After  the 
preliminary  habitat  polygons  are 
identified,  historic  range  can  be 
determined  either  objectively  or 
subjectively  based  on  the  known 
location  points  for  a  particular  species. 
The  steps  going  from  narrative 
descriptions  of  habitat  elements  to 
geographical  units  are  not  well 
documented.  The  Service  should 
elaborate  on  its  methodology  for 
defining  the  primary  constituent 
elements  for  each  species  and  the 
subsequent  critical  habitat. 

Our  Response:  We  agree  that 
modeling  of  potential  distribution 
within  historic  range  is  important,  and 
have  used  this  type  of  modeling,  based 
on  the  limited  available  information.  We 
did  not  feel  that  valid  habitat 
parameters  for  each  species  could  be 
developed  without  first  digitizing 
known  current  and  historic  range  and 
using  that  information,  along  with 
available  digitized  information  on 
elevation,  rainfall,  and  vegetation  units, 
to  determine  potential  habitat.  Using  the 
information  from  existing  and 
historically  known  plant  locations,  we 


used  available  digitized  information  on 
elevation,  rainfall,  and  vegetation  units, 
as  well  as  advice  from  species  experts, 
to  model  the  potentially  suitable  habitat 
for  each  species.  The  critical  habitat 
designated  is  the  subset  of  suitable 
habitat  that  was  determined  to  be 
essential  to  the  conservation  of  each 
species  (see  the  "Methods"  section  for 
more  detail). 

(4)  Comment:  Some  reviewers 
commented  that  deletion  of  significant 
portions  of  any  of  the  proposed  critical 
units  is  likely  to  prevent  the  recovery  of, 
and  lead  to  the  extinction  of,  listed 
species.  Smaller  units  present  real 
management  challenges  and  may  be  so 
small  that  their  ecological  integrity  and 
the  viability  of  listed  plants  can't  be 
maintained.  The  new  proposal  indicates 
that  a  wide  range  of  habitats  are  covered 
in  the  areas  proposed  by  the  Service  as 
critical  habitat  units.  Units  have  been 
expanded  to  provide  contiguous  blocks 
of  habitat  that  will  reduce  fragmentation 
and  edge  effects  and  are  large  enough  to 
offer  a  variety  of  microsites.  This  will 
also  improve  the  ability  of  listed  species 
to  maintain  gene  flow,  reestablish 
populations  following  population 
declines  or  catastrophes,  and  to  colonize 
new  areas.  However,  the  amount  of  dry 
and  mesic  forest  included  in  proposed 
critical  habitat  is  still  very  limited. 
Protecting  critical  habitat  is  essential 
not  only  for  the  recovery  of  threatened 
and  endangered  plant  species,  but  also 
to  protect  the  ecosystems  on  which 
these  species  rely  for  their  long-term 
survival  and  recovery.  Management 
actions  for  critical  habitat  need  to  allow 
for  the  expansion  of  populations  and 
include  the  ecological  matrix  in  which 
critical  habitat  is  embedded.  It  is 
important  that  the  adjacent  noncritical 
habitat  areas  be  managed  for  control  or 
elimination  of  nonnative  species,  if 
recovery  is  to  be  achieved  for  the  areas 
of  less  than  1 ,000  acres.  On  the  other 
hand,  some  commenters  felt  that  the 
increase  in  acreage  from  the  first  to  the 
second  proposal  was  the  Service's 
attempt  to  get  the  community  to  be 
willing  to  go  back  to  the  original 
proposal.  One  commenter  asked  what 
the  Service  would  do  if  newly  obtained, 
good  quality,  scientific  information 
proves  the  current  best  scientific 
knowledge  is  totallv  inaccurate. 

Our  Response:  The  Act  requires  us  to 
use  the  best  available  scientific  and 
commercial  information  in  undertaking 
species  listing  and  recovery  actions, 
including  the  designation  of  critical 
habitat  as  set  forth  in  this  rule.  In  this 
final  rule,  we  concluded  that  many 
areas  were  not  essential  for  the 
conservation  of  the  Kauai  plant  species, 
based  on  newly  available  information 


concerning  status  of  the  species  in 
specific  are^s  and  level  of  habitat 
degradation.  Several  luiits  or  portions  of 
units  proposed  as  critical  habitat  have 
been  excluded  because  they  are  not 
essential  for  the  conservation  of  the 
spacies.  We  determined  them  to  be  non- 
essential due  to  their  lacking  primary 
constituent  elements,  or  having  primary 
constituent  elements  but  there  are  other 
places  for  these  species  that  have  more 
primary  constituent  elements  and/or  are 
less  degraded.  See  the  "Summary  of 
Changes  from  the  Revised  Proposed 
Rule"  section  for  the  justification  for 
each  imit's  changes. 

We  realize  that  smaller  areas  will 
most  likely  require  more  management  to 
maintain  Uie  plant  populations  and 
their  habitat,  but  in  many  cases  they  are 
the  only  areas  with  the  primary 
constituent  elements  needed  for  each 
species.  We  concur  on  the  importance  of 
protecting  the  ecosystems  on  which 
these  species  depend,  as  stated  in 
purpose  of  the  Act  (section  2(b)),  and  of 
managing  areas  large  enough  to 
maintain  and  expand  populations.  We 
considered  the  importance  of  this,  as 
well  as  the  location  of  primary 
constituent  elements,  when  delineating 
the  boundaries  of  critical  habitat  for 
these  final  designations  of  critical 
habitat.  We  included  areas  that  provide 
the  biological  and  other  processes  that 
are  essential  for  the  conservation  of  the 
species.  We  acknowledge  the  potential 
negative  impacts  of  edge  effects  on 
small  habitat  fragments.  However,  these 
species'  primary  constituent  elements 
are  found  only  within  the  eireas  that 
were  designated  critical  habitat,  and 
making  them  larger  would  add  areas 
that  lack  the  primary  constituent 
elements.,  All  of  the  changes  in  critical 
habitat  from  the  first  proposal,  through 
the  second,  to  this  final,  are  based  on 
the  best  available  information  received 
during  comment  periods,  and  are  based 
on  biological  issues,  not  political  or 
social  issues.  If  new  information     ■ 
becomes  available  indicating  the 
existing  critical  habitat  designations  are 
not  essential  for  the  conservation  of  the 
species  and/or  that  other  areas  are.  we 
may  propose  revised  designations  for 
those  species  at  that  time. 

(5)  Comment:  Critical  habitat 
designation  should  be  primarily  ' 
directed  toward  areas  that  are  currently 
being  intensively  managed  or  may  be 
the  subject  of  conservation  agreements 
in  the  future  for  those  species  that  are 
knov>ai  to  naturally  occur  in  these 
habitats.  A  suggested  method  is  that 
once  realistic  management  units  have 
been  identified  based  on  the 
management  factors  to  address  limiting 
factors  (e.g.  fence  lines,  fire  control),  the 
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next  step  is  to  see  how  many  distinct 
populations  of  each  plant  species  exists 
or  can  be  established  within  those  units 
to  meet  the  species  overall  habitat  needs 
to  support  eight  to  ten  populations. 
Only  after  this  analysis  has  been  made 
and  foiuid  to  be  lacking,  would  you  start 
looking  outside  these  management  units 
for  other  lands  needed.  The  commenter 
believes  that  this  approach  not  only 
meets  the  legal  requirements  for  critical 
habitat  designation,  but  provides  the 
best  approach  for  recovery  of  the 
species. 

Our  Response:  We  agree  that  managed 
areas  containing  current  or  historic 
populations  are  vitally  important  to  the 
conservation  of  the  species,  and  have 
included  managed  areas  on  Kauai  vdth 
appropriate  primMy  constituent 
elements  in  critical  habitat..  Managed 
lands  are  not  included  only  if 
management  is  sufficient  to  demonstrate 
that  special  management  considerations 
or  protection  are  not  required,  pursuant 
to  16  U.S.C.  1532(5){A)(i).  See 
"Managed  Lands."  However,  these  areas 
alone  or  in  conjunction  with  other  areas 
that  may  be  managed  in  the  future  do 
not  include  all  of  the  habitat  essential 
for  the  Kauai  and  Niihau  species. 
Therefore,  we  have  designated  these 
managed  areas  along  with  additional 
areas  outside  of  managed  units  as 
critical  habitat.  In  our  final  analysis,  for 
each  species,  we  ranked  areas  of  the 
proposed  critical  habitat  by  the  quality 
of  the  primary  constituent  elements, 
potential  as  a  recovery  area,  and  current 
or  expected  management  of  known 
threats.  Areas  that  contain  high  quality 
primary  constituent  elements,  are  zoned 
for  conservation,  and  have  on-going  or 
expected  threat  abatement  actions  were 
given  high  ranks.  Of  these  highly-ranked 
areas,  we  selected  adequate  area  for  8  to 
10  populations  distributed  among  the 
islands  of  each  species'  historical  range. 
Of  the  proposed  critical  habitat  for  a 
species,  areas  that  were  not  highly 
ranked  and  that  may  provide  habitat  for 
populations  above  the  recovery  goal  of 
8  to  10,  were  determined  not  essential 
for  the  conservation  of  the  species  and 
were  excluded  from  the  final 
designation  (see  "Criteria  Used  to 
Identify  Critical  Habitat"). 

(6)  Comment:  Designate  critical 
habitat  for  Federal  lands  only. 

Our  Response:  Federal  lands  on  the 
island  of  Kauai  include  the  Navy's 
Pacific  Missile  Range  Facility  (PMRF)  at 
Barking  Sands  and  Makaha  Ridge  and 
the  Service's  Kilauea  Point  National 
Wildlife  Refuge,  Hanalei  National 
Wildlife  Refuge,  and  Huleia  National 
Wildlife  Refuge.  In  this  final  rule,  we 
are  designating  critical  habitat  for 
Panicum  niihauense  at  Barking  Sands, 


as  this  dune  habitat  is  essential  for  the 
conservation  of  this  species.  This  dime 
habitat  is  not  essential  for  the 
conservation  of  the  other  82  species  at 
issue  on  Kauai.  In  this  final  rule,  we  are 
not  designating  critical  habitat  for 
Wilkesia  hobdyi  at  Makaha  Ridge,  as 
this  habitat  is  not  essential  for  the 
conservation  of  this  species.  This 
habitat  is  not  essential  for  the 
conservation  of  the  other  82  species  at 
issue  on  Kauai.  None  of  the  83  species 
at  issue  on  Kauai  are  known  currently 
or  historically  from  the  Service's  refuges 
at  Kilauea  Point,  Hanalei,  or  Huleia,  and 
these  Federal  lands  are  not  essential  for 
the  conservation  of  the  83  species  at 
issue  on  Kauai. 

(7)  Comment:  The  Service  cannot 
lawfully  exclude  areas  from  critical 
habitat  based  on  a  finding  that  they 
currently  are  adequately  managed  or 
protected.  To  do  so  would  violate  the 
mandatory  duty  to  designate  critical 
habitat  to  the  maximum  extent  prudent 
and  determinable.  The  conunenter  urges 
the  Service  not  to  exclude  any  areas 
from  designation  on  this  basis  (already 
managed  or  protected),  since  doing  so 
would  violate  the  mandatory  duty  to 
designate  critical  habitat  "to  the 
maximum  extent  prudent  and 
determinable." 

Our  Response:  We  disagree  as 
"special  management  considerations  or 
protection"  is  part  of  the  definition  of 
critical  habitat  and  must  be  given 
meaning  when  designating  critical 
habitat.  Specifically,  we  believe  that 
adequate  special  management 
consideration  or  protection  could  be 
provided  by  a  legally  operative  plan  or 
agreement  that  addresses  the 
maintenance  and  improvement  of  the 
primary  constituent  elements  important 
to  the  species  and  manages  for  the  long- 
term  conservation  of  the  species. 
However,  for  this  designation  we  did 
not  identify  essential  habitat  features 
that  already  have  adequate  management 
and  would  not  be  included  on  that 
basis. 

(8)  Comment:  Several  commenters 
supported  the  Hawaii  Division  of 
Forestry  and  Wildlife  proposal  for 
designating  critical  habitat  on  existing 
managed  areas  as  these  areas  are  where 
the  limiting  factors  for  species 
conservation  can  be  addressed. 
Furthermore,  one  landowner  noted  that 
a  large  portion  of  his/her  lands  are 
managed  by  the  Hawaii  Division  of 
Forestry  and  Wildlife. 

Our  Response:  We  agree  that  the  State 
DOFAW  staff  have  valuable  on  the 
ground  experience  and  scientific 
information  that  has  been  essential  to 
our  critical  habitat  decision  making 
process.  However,  we  did  not  adopt 


DOFAW's  first  proposal  (January  1 1 , 
2001)  as  it  did  not  adequately  address 
all  of  the  conservation  needs  of  the 
species  in  accordance  with  the  Act. 
After  publication  of  the  January  28, 
2002,  revised  proposed  critical  habitat 
rule,  we  met  several  times  with  Kauai 
DOFAW  staff  and  conducted  several  site 
assessment  surveys.  As  a  result  of  the 
assessment  survej's  and  information 
provided  to  us  by  Kauai  DOFAW  staff, 
we  were  able  to  better  identify  areas  that 
did  not  contain  primary  constituent 
elements.  In  addition,  we  received 
important  information  from  Kauai 
DOFAW  staff  that  enabled  4is  to  refine 
the  final  critical  habitat  designations  to 
better  meet  the  conservation  needs  of 
the  species. 

(9)  Comment:  One  commenter  stated 
that  it  is  extremely  difficult  to  come  up 
with  a  biologically  sound  definition  of 
a  population  that  can  be  realistically 
applied  to  the  distribution  and 
abundance  of  a  rare  species  in  the  wild. 
However,  the  commenter  noted  that 
defining  separate  populations  as  being 
more  than  1,000  meters  apart  is  bdth 
biologically  meaningful  and 
operationally  useful  and  serves  as  the 
focus  of  the  Army's  species  stabilization 
efforts  in  the  Waianae  Mountains  of 
Oahu.  A  commenter  noted  that  the 
separation  distance  of  1 ,000  meters  Is 
probably  adequate  for  most  small-scale 
disturbance  events,  but  will  be 
inadequate  for  large-scale  disturbances. 
The  problem  of  defining  populations 
requires  knowledge  of  gene-flow 
patterns.  The  commentor  recognizes 
that  the  proposed  targets  for  population 
recovery  are  initial  and  not  derived  from 
any  detailed  understanding  of  genetic 
architecture.  The  conunentor 
recommends  altering  these  objectives, 
but  would  suggest  that  the  Service  state 
the  need  for  more  studies  on  population 
genetics.  In  addition,  the  targets  present 
a  demographic  challenge  to  achieve  a 
population  of  100  mature  individuals 
and  will  require  massive  plantings  to 
counteract  mortality.  These  practical 
challenges  should  be  made  clear. 

Our  Response:  We  agree  that  the  ■ 
operational  definition  of  1 ,000  meters 
between  separate  populations  is 
adequate  in  the  absence  of  information 
on  the  specific  biological  requirements 
of  a  population  for  each  species.  The 
need  for  genetic  and  demographic 
studies  and  the  understanding  of 
challenges  to  reintroduction  are 
addressed  in  the  species'  recovery 
plans. 

(10)  Comment:  Many  commenters 
stated  that  a  multi-population  approach 
is  essential  for  the  conservation  of  many 
of  the  rare  Hawaiian  plant  species,  since 
the  purpose  of  critical  habitat  and 
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recovery  in  general  is  to  eventually  have 
wild  populations  that  are  self-sustaining 
and  no  longer  in  need  of  protection 
under  the  Act.  The  strongest  argument 
for  this  strategy  is  the  fact  that  these 
populations  are  subject  to  many  types  of 
catastrophic  events,  ranging  from 
widespread  phenomena  such  as 
hurricanes,  wildfire,  or  ungulates,  to 
localized  events  like  landslides, 
predators,  or  even  disease  outbreaks. 
The  multi-population  approach  offers 
the  opportunity  to  protect  wider  latitude 
of  genetic  variability  for  the  species  as 
a  whole,  rather  than  concentrating  on  a 
single  or  small  nurriber  of  areas  with 
genetically  more  similar  individuals. 
The  Service's  use  of  Hawaii  and  Pacific 
Plant  Recovery  Coordinating  Committee 
(HPPRCC)  guidelines  for  population  size 
and  numbers  of  populations  needed  to 
maintain  Hawaiian  plant  taxa  are 
probably  the  best  general  guide,  since 
the  general  tenets  of  minimum  viable 
population  size  and  numbers  are  not 
defined  for  Hawaiian  taxa.  The  targets  (8 
to  10  from  100  to  500)  used  in  the 
critical  habitat  designations  are 
generally  lower  than  those  used  by  the 
HPPRCC  to  identify  essential  habitat  for 
listed  plants  and  should  be  considered 
as  the  "low  end"  of  what  is  likely 
needed  for  recovery. 

Our  Response:  We  agree  that  the 
multi-population  approach  to 
conservation  is  necessary  for  the 
recovery  of  Hawaii's  endangered  plants. 
We  have  used  the  lower  end  of  the 
HPPRCC  guidelines,  as  that  is  what  the 
Service  believes  is  essential  to  the 
conservation  of  the  species,  based  on 
the  current  conservation  literature  (see 
"Criteria  Used  to  Identify  Critical 
Habitat"  section). 

(11)  Comment:  Two  peer  reviewers 
stated  that  just  because  a  species  is 
found  in  a  certain  habitat  now  does  not 
mean  that  this  habitat  is  the  best  place 
for  it  to  thrive  and  reproduce.  For 
example,  repeated  references  to  steep 
slopes  as  being  primary  constituent 
elements  of  critical  habitat  should  not 
be  construed  as  representing  optimum 
habitat;  they  are  likely  remnant 
populations.  The  current  distribution  of 
a  species  today  may  not  be  a  good 
indication  of  its  optimal  habitat,  for 
example  dry  and  mesic  forest  plants  that 
are  historically  known  only  from       — 
lowland  areas  and  not  high  elevation 
areas  (where  relatively  more  complete 
data  are  found);  areas  that  were 
extremely  degraded  before  good  records 
were  kept  on  species  distribution  and 
habitat  needs. 

Our  Response:  Our  regulations  state 
that  the  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographical  area  presently  occupied  by 


a  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensiu'e  the  conservation  of 
the  species.  In  our  designation,  we  used 
the  best  scientific  and  commercial  data 
available,  both  historic  and  current, 
from  a  variety  of  sources  (see 
"Methods"  section)  to  specify  any 
particular  area  as  critical  habitat 
(section  4(b)(2)  of  the  Act)  and  to 
determine  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  (section  3(5)(A)  of  the  Act). 
As  pointed  out  by  reviewers,  biological 
information  is  extremely  limited  for 
many  species,  and  therefore  the  only 
information  available  may  indicate  the 
species  is  restricted  to  a  particular 
topography,  soil  or  forest  type.  No 
critical  habitat  was  designated  for  a 
species  outside  6f  its  known  historic 
range  or  known  suitable  habitat. 

(12)  Comment:  Several  comments 
were  received  in  support  of  the 
designation  of  unoccupied  habitat. 
Unoccupied  habitat  within  critical 
habitat  is  important  for  natural  dispersal 
of  plant  populations  beyond  their 
current  distribution  as  well  as  providing 
sites  for  reintroduction  of  new 
populations  if  needed.  The  biological 
needs  of  the  species  are  well  enough 
known  to  warrant  the  protection  of 
unoccupied  habitat.  These  unoccupied 
eireas  will  be  especially  important  to  dry 
and  mesic  forest  species.  Pl-otecting 
unoccupied  habitat  is  essential  since 
currently  occupied  areas  are  inadequate 
for  recovery.  On  the  other  hand,  several 
comments  were  also  received  against 
the  designation  of  unoccupied  habitat. 
Some  felt  that  at  least  70  percent  of  the 
proposed  critical  habitat  is  not  really 
habitat  at  all,  in  that  it  is  not  inhabited 
by  any  of  the  species  but  is  unoccupied. 
Because  there  is  no  data  to  show  that 
excluding  these  areas  will  result  in  the 
extinction  of  the  species,  the  Service 
should  omit  them  from  consideration. 
Several  areas  do  not  contain  listed 
species  or  do  not  contain  records  of 
historic  sightings  and  so  do  not  appear 
to  be  warranted  as  essential  for  the 
conservation  of  any  species.  The  lands 
that  could  be  excluded  from  critical 
habitat  without  causing  the  species  to  go 
extinct  include  Unit  Dl.  D2.  N,  L,  and 
private  lands.  Other  commenters  were 
concerned  that  is  difficult  for  the 
Service  to  justify  its  expanded  proposed 
designation  if  it  does  not  know  what 
physical  and  biological  features  are 
essential  to  the  species'  growth, 
germination  or  methods  of  seed 
dispersal  as/required  by  its  own  rules. 
The  vast  majority  of  the  proposed  areas 
are  presently  unoccupied  by  the  species 
in  question  and  their  successful 


introduction  to  and  survival  in  these 
areas  is  speculative.  These  commenters 
believe  that  the  first  proposed 
designation  was  correct. 

Our  Response:  Our  recovery  plans  for 
these  species  (Service  1994,  1995,  1996, 
1997,  1998a,  1998b,  1998c,  1999) 
identify  the  need  to  expand  existing 
populations  and  reestablish  wild 
populations  within  historic  range.  We 
have  revised  the  designated  critical 
habitat  in  the  final  rule  to  incorporate 
new  information  and/or  address 
comments  and  new  information 
received  during  the  comment  periods, 
including  information  on  areas  of 
potentially  suitable  unoccupied  habitat 
for  some  of  these  species.  Many  of  the 
units  have  been  reduced  based  on  this 
newly  available  information.  However, 
for  most  of  the  species,  there  are  not 
enough  existing  populations  and  most 
of  them  are  not  currently  viable.  While 
they  may  continue  to  exist  at  their 
current  low  numbers  until  a 
catastrophic  event  causes  their 
extinction,  the  Service's  goal,  as  stated 
in  section  2Cb)  of  the  Act,  is  to  recover 
the  species.  Therefore,  the  protection  of 
additional  unoccupied  critical  habitat  is 
essential  to  ensure  the  recovery  of  these 
species  through  reintroduction.  We  also 
realize  that,  although  propagation  and 
reintroduction  are  difficult  for  some 
species,  both  are  vitally  important  to 
their  recovery.  Many  recovery  plans 
therefore  include  research  into  best 
methods  of  propagation  and 
reintroduction  as  important  tasks  prior 
to  attempting  reintroduction. 

(13)  Comment:  Some  commenters 
stated  that  good  quality  habitat  should 
be  designated  in  lieu  of  more  degraded 
habitat.  However,  degraded  areas  should 
only  be  excluded  from  proposed  critical 
habitat  if  they  lack  "the  ability  to  become 
habitat  in  the  future.  On  the  other  hand, 
some  commenters  said  that  they  see 
little  on-the-ground  logic  to  defend 
designations  of  unoccupied  habitat  emd 
believe  the  Service  must  have  other 
strategies  rather  than  just  carving  out 
land  areas,  especially  in  highly 
degraded  or  altered  habitats.  In  some 
instances,  all  potential  habitats  for  a 
species  have  been  degraded  to  the  point 
that  alien  species  dominate  the  site. 
Recovery  efforts  in  these  situations  need 
to  include  both  species  management, 
coupled  with  habitat  restoration  efforts. 
Our  Response:  We  agree  that  recovery 
of  a  species  is  more  likely  in  higher 
quality  habitat  containing  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species.  To  this  end, 
several  units  have  been  excluded  for 
some  species,  as  sufficient  area  is 
available  in  less  degraded  areas. 
However,  for  some  species,  particularly 
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those  only  known  from  low  elevation 
areas,  only  degraded  habitat  remains. 
Therefore,  some  units  still  contain 
degraded  habitat,  but  only  if  experts 
agreed  that  the  areas  could  be  restored. 
Management  for  the  restoration  of  these 
habitats  is  addressed  in  the  species' 
recovery  plans. 

(14)  Comment:  The  recovery  effort  in 
Hawaii  will  not  be  effective  without  a 
well-developed  and  implemented 
management  strategy.  The  designation 
of  critical  habitat  without  adequate 
management  does  not  necessarily 
ensure  benefit  or  recovery  to  a  plant 
species.  Some  of  the  critical  habitat 
units  cannot  sustain  the  projected 
recovered  populations  at  current  levels 
of  habitat  management  and  investment. 
Control  pf  key  threats  such  as  feral 
ungulates,  alien  weeds,  and  wild  fires  is 
crucial  to  the  recovery  of  listed  plants. 
Alien  species  are  significant  problem 
that  need  to  be  addressed  in  order  to  be 
effective  in  the  conservation  of 
Hawaiian  plants  and  animals.  However, 
the  land  managers  have  not  been  able  to 
control  some  invasive  weeds,  such  as 
banana  poka  and  lantana.  There  are 
workable  methodologies  for  dealing 
with  some  of  the  factors  that  affect  listed 
species  and  critical  habitat  (e.g.,  fencing 
and  removal  of  ungulates).  For  other 
factors,  such  as  lost  pollinators, 
dispersers,  or  climate  change,  effective 
and  appropriate  techniques  are  still 
being  sought.  However,  from  a  practical 
standpoint,  if  efforts  to  save  threatened 
and  endangered  species  were  dependent 
on  full  knowledge  of  all  factors  relating 
to  their  survival,  few  if  any  would  have 
a  chance.  This  lack  of  knowledge  or 
control  tools  should  not  be  a  reason  to 
give  up  on  recovery  efforts  for  the  native 
species  that  are  affected.  Waiting  for  all 
factors  to  be  identified  and  validated 
would  perpetuate  current  levels  of 
habitat  loss  and/or  management 
inaction. 

Our  Response:  Critical  habitat 
designation  is  one  of  a  number  of 
conservation  tools  established  in  the  Act 
that  can  play  an  important  role  in  the 
recovery  of  the  species,  and  the  Service 
is  directed  to  designate  critical  habitat 
based  on  the  best  available  scientific 
and  commercial  information.  The 
management  of  alien  species  is  an 
important  conservation  issue  that  is 
addressed  in  the  recovery  plans  for 
these  species.  Other,  less  understood 
issues  are  identified  in  the  recovery 
plans  as  requiring  research  to  determine 
appropriate  actions.  The  Service's  role 
in  the  recovery  of  these  species  is  to 
work  with  other  agencies,  organizations, 
and  individuals  to  coordinate  the 
implementation  of  the  recovery  plans  in 
a  strategic  manner.  - 


(15)  Comment:  "Reduced 
reproductive  vigor  due  to  small 
numbers  of  extant  individuals"  or 
inbreeding  depression  should  not  be 
cited  as  potential  problems  unless 
species-specific  information  is  available. 
Hawaii's  endangered  species  are 
biologically  incompetent,  and  totally 
unable  to  repopulate  the  vast  areas  you 
are  proposing  as  critical  habitat.  They 
should  just  be  grown  in  a  garden  setting, 
since  that  is  the  only  way  they  will 
survive.  Extinction  is  a  natural  part  of 
evolution. 

Our  Response:  We  are  required  imder 
section  4  of  the  Act  to  designate  critical 
habitat  based  on  the  best  available 
information  we  have  at  the  time  of 
designation.  In  addition,  we  are  directed 
by  the  Act  to  recover  the  species  and  the 
ecosystems  on  which  they  depend,  not 
just  preserve  them  in  a  horticultiu*e 
facility.  We  realize  that  designation  of 
critical  habitat  alone  will  not  achieve 
recovery.  Many  of  the  species  have  been 
reduced  to  such  low  numbers  that  the 
recovery  plans  identify  propagation  and 
reintroduction  as  a  key  step.  While  we 
do  not  have  direct  evidence  for  most 
species  to  indicate  that  reduced 
reproductive  vigor  or  inbreeding  are 
problems,  we  believe  they  should  be 
considered,  based  on  current 
conservation  biology  theory  and 
practice.  This  is  particularly  important 
to  consider  when  developing  a 
propagation  and  reintroduction 
program,  to  ensure  that  recovery  efforts 
do  not  cause  or  exacerbate  genetic 
issues.  We  also  realize  that  management 
of  the  habitat  is  essential  to  the  species' 
recovery.  All  of  these  issues  are 
addressed  in  the  species'  recoverj' 
plans.  And,  while  extinction  is  a  natural 
part  of  evolution,  there  are  numerous 
references  in  the  conservation  literature 
that  the  rate  of  extinction  today  is 
unprecedented. 

(16)  Comment:  It  should  be  noted  that 
in  many  cases  disturbance  has  been 
shown  to  contribute  to  the  survival  of 
species  when  it  occurs  at  an  appropriate 
level  and  at  appropriate  intervals. 

Our  Response:  For  some  species  it 
may  be  true  that  disturbance  was  a 
natural  process  that  may  have  benefitted 
the  species  in  the  past.  Today,  however, 
many  listed  species  are  greatly  reduced 
in  numbers  and  occur  in  fragmented 
habitats  that  have  been  highly  altered  by 
alien  species,  to  the  point  that  the 
natural  disturbance  process  is  no  longer 
present.  When  disturbances,  such  as 
hurricanes,  do  occur  now,  the  most 
likely  result  is  an  increase  in  alien 
species,  rather  than  native  habitat.  In 
addition,  the  small  numbers  of 
remaining  individuals  in  greatly 
reduced  ranges  are  far  more  vulnerable 


to  extinction  from  one  distiu'bance 
event,  whether  natural  or  human- 
caused. 

(17)  Comment:  The  proposal  failed  to 
contain  the  total  of  historically  known 
listed  plants,  and  therefore  failed  to 
propose  critical  habitat  for  all  listed 
plants  statewide.  About  1 0  percent  of 
the  historically  known  listed 
endangered  plant  species  from  the 
Hawaiian  islands  are  missing  from  the 
proposal.  The  following  endangered 
plant  species  lack  critical  habitat  on 
Kauai  and/or  Niihau:  Caesalpinia 
kavaiensis,  Haplostachys  haplostachya, 
Hibiscadelphus  distans,  MarsUea 
villoma,  and  Scaevola  coriacea. 

Our  Response:  These  species  were  not 
part  of  the  lawsuit  and  subsequent 
stipulations,  and  therefore  were  not 
included  in  this  rulemaking.  Critical 
habitat  for  these  species  may  be 
considered  in  the  future  if  warranted 
and  funding  and  resources  are  available. 

(18)  Comment:  One  peer  reviewer 
stated  that  the  Service  did  consider  the 
entire  range  of  plants  foimd  on  multiple 
islands,  particularly  since  they  are  going 
through  the  same  process  of  designation 
of  critical  habitat  on  all  of  the  Hawaiian  . 

*  Islands.  On  the  other  hand,  some 
commenters  stated  that  the  revised 
proposal's  treatment  of  "multi-island" 
plants  historically,  but  not  currently, 
found  on  Kauai  or  Niihau  makes  it 
impossible  to  determine  whether  the 
Service  is  complying  with  its  statutory 
duty  to  identify  adequate  habitat  for 
these  species'  recovery.  By  proposing 
critical  habitat  island-by-island,  rather 
than  species-by-species,  there  is  no  way 
for  reviewers  to  know  what  areas 
statewide  ultimately  will  be  proposed 
for  the  multi-island  species.  The  revised 
proposal's  treatment  of  "multi-island" 
plants  historically,  but  not  ciirrently. 
found  on  Kauai  or  Niihau  makes  it 
impossible  to  determine  whether  the 
Service  is  complying  with  its  statutory 
duty  to  identify  adequate  habitat  for 
these  species'  recover,'. 

Our  Response:  In  response  to  this 
concern,  the  Service  reopened  the 
comment  periods  for  the  proposed 
designations  and  nondesignations  of 
critical  habitat  for  plant  species  on  the 
islands  of  Kauai.  Niihau.  Molokai.  Maui. 
Kahoolawe.  northwestern  Hawaiian 
Islands,  Hawaii,  and  Oahu  after  these 
proposals  were  published.  This 
comment  period,  which  was  open  from 
August  26,  2002  to  September  30,  2002, 
allowed  all  interested  parties  to  submit 
written  comments  on  these  proposals 
simultaneously  and  address  issues 
associated  with  multi-island  species. 

(19)  Comment:  The  boundaries  of 
critical  habitat  should  follow  elevation 
contours,  ridge  lines,  and  other  natural 
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features  that  naturally  delineate  the 
units,  rather  than  long,  straight-line 
segments. 

Our  Response:  The  boundaries  of  the 
proposed  critical  habitat  designations 
were  generalized  for  ease  of  mapping. 
With  this  final  rule,  the  new  units  are 
separately  mapped  for  each  species  and 
are  more  true  to  the  elevation  contours, 
the  distribution  of  habitat-,  and  other 
natural  features. 

(20)  Comment:  The  agricultural  and 
grazing  lands  proposed  for  designation 
will  never  contribute  to  the 
conservation  of  these  species,  they  are 
certainly  not  essential,  and  it  is  doubtful 
that  listed  species  still  occur  on  these 

lands. 

Our  Response:  When  delineating 
critical  habitat  units,  we  made  an  effort 
to  avoid  developed  areas  such  as  towns, 
agricultural  lands,  and  other  lands  with 
similar  features  that  do  not  contain  the 
primary  constituent  elements.  Less  than 
one  percent  of  the  critical  habitat 
designated  in  this  final  rule  is  within 
lands  districted  as  agricultural  lands, 
with  most  of  the  designated  critical 
habitat  in  lands  districted  as 
conservation  lands.  However,  some 
species,  such  as  Ischaemum  byrone  and 
Sesbania  tomentosa,  only  occur  in  low 
elevation  areas  where  agricultiire  is 
most  common,  and  enough  habitat 
necessary  for  the  conservation  of  the 
species  that  contains  some  of  the 
primary  constituent  elements  and  can 
be  restored  to  have  all  of  the  primary 
constituent  elements  is  not  available 
outside  of  agriculturally  zoned  lands. 

(21)  Comment:  One  commenter  asked 
if  "historical"  equals  post-Polynesian, 
or  post-European,  or  is  it  defined  by  the 
prevailing  climate.  The  dates  of 
population  extirpations  should  be 
provided  {e.g.,  Delissea  rhytidosperma). 
These  dates  are  important  in  defining 
"historical"  sightings. 

Our  Response:  The  Service's 
definition  of  the  term  "historical"  is  any 
plant  location  information  gathered 
prior  to  the  1970s.  The  term  does  not 
refer  to  post-Polynesian  or  post- 
European  time  periods,  and  is  not 
defined  by  the  prevailing  climate. 
Documented  botanical  collections  in  the 
Hawaiian  Islands  began  in  the  late 
1700s  and  continued  intermittently 
through  the  early  half  of  the  20th 
centiuy.  In  the  early  1970*s  there  was  a 
renaissance  in  Hawaiian  botanical 
surveys  that  continues  today.  This 
included  the  establishment  of  several 
botanical  gardens  (e.g.  National  Tropical 
Botanical  Garden  in  1970;  Lyon 
Arboretum  in  the  early  1970s),  which 
have  served  as  an  important  source  of 
information  on  native  plant  species 
status  and  locations.  The  passage  of  the 


National  Environmental  Policy  Act  in 
1969  also  encouraged  increased  surveys 
of  areas  as  part  of  the  EA/EIS  process 
and  thus  provided  support  for  private 
contract  botanists  whose  work  entered 
the  public  arena  as  addenda  to  EAs  and 
ElSs.  This  invigorated  effort  to 
document  the  occurrences  of  Hawaiian 
plants  was  also  accompanied  by 
observations  on  the  loss  of  plant 
populations  from  previously  known 
locations  due  to  habitat  loss  and 
impacts  of  free  ranging  ungulates.  These 
observations  lead  to  a  more  regular 
documentation  of  the  causes  of  decline 
of  Hawaiian  plants.  Prior  to  the  1970s, 
such  impacts  were  rarely  recorded  even 
though  declines  in  Hawaiian  plant 
populations  were  noted.  Also  at  this 
time  there  was  a  growing  national 
recognition  that  species  of  plants  and 
animals  were  being  threatened  by 
extinction  due  to  human  activities.  This 
concern  l*ad  to  the  passage  of  the  U.S. 
Endangered  Species  Act  in  1973. 

(22)  Comment:  Phlegmariurus  nutans 
has  survived  for  at  least  a  century 
without  having  any  habitat  on  Kauai.  If 
these  plants  could  grow  or  be  cultivated 
.  anywhere  else,  the  designated  area  is 
not  essential.  Designating  more  such 
areas  as  critical  habitat  would  not 
improve  that  species'  chances  of  • 
survival.  Much  of  the  area  that  would  be 
restricted  from  human  use  by  the 
critical  habitat  designation  may  be 
useless  to  the  species  that  the  Service  is 
trying  to  protect.  Four  of  the  plants  have 
not  been  seen  in  more  than  30  years, 
and  two  others  were  reported  as  having 
been  seen  within  the  past  30  years  on 
Kauai.  Critical  habitat  should  only  be 
designated  for  areas  that  host  existing 
populations  of  the  designated  species.  If 
a  species  is  gone  from  an  area,  it  could 
mean  that  the  designated  area  is  no 
longer  ideally  suited  to  support  that 
species  for  one  reason  or  another  (water 
table  may  have  changed,  ground  may 
have  become  more  saline,  animal  or 
insect  encroachment,  etc.)  so  no  matter 
what  actions  are  prescribed,  the  species 
will  most  likely  not  return  and 
successfully  thrive  in  that  environment. 
A  critical  habitat  area  should  not  be 
designated  for  a  species  that  does  not 
already  live  in  it  if  there  is  no 
reasonable  way  for  the  species  to  get  to 
that  area  under  its  own  power.  If  it  has 
to  be  artificially  transf)orted.  then  that 
area  should  not  be  designated.  On  the 
other  hand,  two  of  the  planitiffs 
supported  the  Service's  inclusion  of 
critical  habitat  designation  for  seven 
species  not  currently  known  from 
Kauai:  Ctenitis  squamigem,  DieUia 
erecta,  Diplazium  molokaiense, 
Ischaemum  byrone,  Mahscus. 


pennatiformis,  Phlegmariurus  nutans, 
and  Phyllostegia  waimeae. 

Our  Response:  We  designated  critical 
habitat  for  those  species  not  recently 
seen  on  Kauai  only  if  historic 
information  was  available  on  the 
primary  constituent  elements  for  those 
species  on  Kauai  and  if  such  areas  still 
exist  with  those  primary  constituent 
elements  or  in  which  the  primary 
constituent  elements  can  be  restored. 
We  agree  that  the  species  will  most 
likely  not  disperse  to  these  sites  under 
natuiral  circvunstances,  because  the 
intervening  areas  are  often  not  suitable 
habitat  for  the  species  or  have  become 
too  degraded,  or  because  the  pollinator 
may  be  lacking  in  those  areas. 
Therefore,  recovery  plans  include 
propagation  and  reintroduction  jnto 
currently  unoccupied  but  historical 
habitat.  While  not  all  designated  critical 
habitat  may  contain  all  the  primary 
constituent  elements  in  their  present 
condition,  we  believe  that  they  can  be 
restored  with  management  actions. 

(23)  Comment:  The  Service  has 
undertaken  a  detailed  evaluation  of  the 
proposed  critical  habitat  areas  on  State 
lands  on  Kauai  to  assess  how  much  of 
the  unoccupied  habitat  is  really 
essential  and  which  lands  can  be 
effectively  managed  for  the  benefit  of 
the  species.  The  Service  should  extend 
its  evaluation  to  private  land  and  land 
on  other  islands. 

Our  Response:  We  agree,  and  have 
met  with  any  landowner  who  has 
.  requested  to  discuss  and  visit  their 
lands.  Many  of  those  discussions  have 
resulted  in  changes  to  some  of  the 
critical  habitat  units,  as  described  in  the 
"Summary  of  Changes  irom  the  Revised 
Proposed  Rule"  section. 

(24)  Comment:  The  hunters,  hikers, 
and  local  people  are  the  first  line 
resoxuces  in  protecting  these  plants,  and 
at  no  cost  to  the  government.  Spend 
Federal  monies  to  educate  and  teach  the 
local  people,  rather  than  on  critical 
habitat  designation. 

Our  Response:  We  agree  that  the  local 
people  are  an  excellent  resource  to  aid 
in  the  management  of  endangered 
species.  For  example,  the  Service  has 
funded  for  several  years  a  weed  control 
project  in  the  Kokee  area  of  Kauai  which 
operates  largely  on  local  volunteer 
efforts.  While  these  management  efforts 
are  extremely  beneficial  for  endangered 
species  protection,  section  4  of  the  Act 
still  requires  the  Service  to  designate 
critical  habitat. 

(25)  Comment:  The  statement  that 
designating  critical  habitat  would  not 
provide  significant  benefits  to  the 
Pritchardia  species  is  flawed  because 
critical  habitat  designation  would  help 
them  to  recover  to  a  non-imperiled 
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status.  The  Service  did  not  base  its 
original  "not  prudent"  finding  on  the 
likelihood  that  designation  would 
increase  threats,  as  it  now  attempts  to 
do.  Nor  does  it  explain  why  designating 
critical  habitat  on  the  privately  owned 
island  of  Niihau  would  increase 
collecting  beyond  current  levels. 

Our  Response:  Since  the  listings  of 
the  three  Pritchardia  species  on  Kauai 
and  Niihau  as  endemgered,  and  prior  to 
our  proposed  rules  for  the  designation 
of  critical  habitat,  we  received 
information  verifying  vandalism  and 
collection  threats  to  Pritchardia 
throughout  the  Hawaiian  Islands.  This 
information  is  included  in  the  proposed 
rules.  We  have  revised  critical  habitat 
designations  based  on  additional 
information  received  during  comment 
periods.  However,  no  additional 
information  was  provided  during  the 
comment  periods  demonstrating  that  the 
threats  to  the  Pritchardia  species  on  any 
Hawaiian  Island  from  vandalism  or 
collection  would  hot  be  increased  if 
critical  habitat  was  designated.  We  still 
believe  that  the  benefits  of  designating 
critical  habitat  do  not  outweigh  the 
potential  threats  frogi  vandalism  and 
collection  of  these  three  species  of 
Pritchardia. 

■(26)  Comment;  The.revised  proposal 
identifies  as  critical  habitat  only  the 
habitat  that  Hibiscus  clayi  currently 
occupies,  despite  the  Service  biologist's 
concession  that  this  area  alone  is 
inadequate  to  support  the  recovery  of 
the  species. 

Our  Response:  We  agree  that  the  area 
proposed  as  critical  habitat  for  Hibiscus 
clayi  is  inadequate  for  the  recovery  of 
the  species.  Diuing  the  public  comment 
period,  we  received  additional 
information,  and  have  designated  five 
other  units  of  critical  habitat  for  this 
species  within  the  previously  proposed 
unit  M  (now  Unit  4),  based  on  the 
presence  of  primary  constituent 
elements.  Habitat  has  been  designated 
for  six  populations,  however  we  do  not 
have  information  on  other  locations  or 
additional  areas  that  are  suitable  or 
essential  for  this  species. 

(27)  Comment:  "The  expansion  of  the 
area  in  the  revised  proposal  raises 
concerns  about  the  limited  data  used  in 
the  mapping  process. 

Our  Response:  When  developing  the 
proposal  to  designate  critical  habitat  for 
83  plants  from  Kauai  and  Niihau,  we 
used  the  best  scientific  and  commercial 
data  available,  including  but  not  limited 
to,  information  from  the  known 
locations,  site-specific  species 
information  from  the  HINHP  database 
and  our  own  rare  plant  database;  species 
information  from  the  Center  for  Plant 
Conservation's  (CPC)  rare  plant 


monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum; 
the  final  listing  rules  for  these  species; 
information  received  at  the  three 
informational  open  houses  held  on 
Kauai  at  the  Waimea  Community 
Center,  the  Kauai  War  Memorial 
Convention  Hall  in  Lihue.  and  the 
Kilauea  Neighborhood  Center,  on 
October  19  to  21, 1999,  respectively; 
recent  biological  surveys  and  reports; 
oiu  recovery  plans  for  these  species; 
information  received  in  response  to 
outreach  materials  and  requests  for 
species  and  management  information 
we  sent  to  all  landowners,  land 
managers,  and  interested  parties  on  the 
islands  of  Kauai  and  Niihau; 
discussions  with  botanical  experts; 
recommendations  from  the  Hawaii 
Pacific  Plant  Recovery  Coordinating 
Committee  (HPPRCC)  (Service  1994, 
1995,  1996,  1997,  1998a,  1998b,  1998c, 
1999;  HPPRCC  1998;  HINHP  Database 
2000;  CPC  in  lift.  1999);  Geographic 
Information  System  (GIS)  coverages  (e.g. 
vegetation,  soils,  annual  rainfall, 
elevation  contours,  land  ownership); 
new  information;  completed  recovery 
plans;  and  information  received  during 
the  public  comment  periods  and  public 
hearings. 

(28)  Comment:  What  would  make 
sense  is  for  the  Service  to  develop  a 
plan  for  human  intervention,  including 
the  required  funding,  and  then 
designate  selected  areas  as  critical 
habitat. 

Our  Response:  Recovery  plans,  in 
which  human  intervention  actions  are 
recommended  for  the  conservation  of  all 
of  the  83  plants  that  are  the  subject  of 
this  critical  habitat  rulemaking,  have 
already  been  developed  (Service  1994, 
1995,  1996, 1997, 1998a,  1998b,  1998c, 
1999).  In  the  recovery  plans  we 
identified  habitat  areas  deemed 
essential  to  the  recovery  of  these  plant 
species  and  referred  to  these  areas 
during  our  development  of  the  critical 
habitat  designations. 

(29)  Comment:  The  designation  of 
critical  habitat  in  unoccupied  habitat  is 
particularly  important,  since  this  may 
be  the  only  mechanism  available  to 
ensure  that  Federal  actions  do  not 
eliminate  the  habitat  needed  for  the 
survival  and  recovery  of  extremely 
endangered  species. 

Our  Response:  We  agree.  Our  recovery 
plans  for  these  species  (Service  1994, 
1995,  1996, 1997, 1998a,  1998b,  1998c, 
1999)  identify  the  need  to  expand 
existing  populations  and  reestablish 
wild  populations  within  historic  range. 

(30)  Comment:  There  caimot  be 
adequate  assessment  of  possible  impacts 
by  a  proposed  Federal  action  to  a 
species  that  is  not  there  any  more.  Such 


an  assessment  is  impossible  without  a 
total  analysis  of  why  a  plant  species  no 
longer  occurs  in  a  region. 

Our  Response:  In  cases  where  a 
proposed  Federal  action  takes  place  in 
unoccupied  critical  habitat,  we  will 
assess  whether  the  proposed  action  is 
likely  to  destroy  or  adversely  modify  the 
primary  constituent  elements  that  are 
needed  for  the  future  conservation  of 
the  species  in  question.  If  we  find  that 
the  f>roposed  action  will  appreciably 
diminish  the  habitat's  value  for  both 
siuvival  and  recovery  of  the  species,  we 
will  recommend  reasonable  and  prud^t 
alternatives. 

Issue  2:  Site-Specific  Biologiciti 
Comments 

(31)  Commenf:  The  proposed  rule 
could  and  should  have  included  a  more 
detailed  discussion  of  why  the  revision 
included  an  expansion  of  critical  habitat 
units  in  northwestern  Kauai  (i.e..  units 
O  and  I). 

Our  Response:  We  agree  that  a  more 
detailed  discussion  of  why  areas  are 
included  and  excluded  from  each  unit 
would  be  helpful.  Therefore,  in 
"Summary  of  Changes  fix)m  the  Revised 
Proposed  Rule"  section,  we  have  given 
detailed  descriptions  for  each  species  of 
why  the  units  have  changed. 

(32)  Comment:  Unit  D  does  not 
contain  any  listed  species  and  so  does 
not  appear  to  be  warranted  as  essential 
for  the  conservation  of  the  species. 
Areas  in  units  Dl,  D2,  and  E  that  do  not 
contain  the  primary  constituent 
elements  should  be  remapped  in  the 
final  rule.  The  critical  habitat  area  on 
the  beach  was  proposed  to  be  limited  to 
the  dunes  on  the  southern  portion  of  the 
parcel,  to  what  is  commonly  known  as 
"Long  Beach."  The  lower  slopes  of  the 
Haupu  range  and  the  Kipu/Kipukai/ 
Hoary  Head  range  in  Unit  E  are  covered 
by  Eucalypts  robusta,  Melaleuca, 
Grevillea,  Casuarina,  mango,  Java  plum, 
catclaw  vine,  Rhodomyrtus,  Ficus 
benjamina,  and  other  introduced  plants 
and  animals,  especially  below  1 ,500  feet 
elevation.  These  areas  do  not  contain 
suitable  habitat  for  listed  species  and 
should  not  be  critical  habitat. 

Our  Response :^Ne  agree  thstt 
proposed  unit  Dl  is  not  essential  for  the 
conservation  of  Sesbania  tomentosa, 
and  have  excluded  it  fixtm  critical 
habitat  designation.  We  agree  that  parts 
of  proposed  units  D2  and  E  do  qot  , 
contain  the  physical  and  biological 
features  essential  to  the  conservation  of 
Brighamia  insignis,  Delissea 
rhytidosperma,  Isodendrion 
longifolium,  Lipochaeta  micrantha, 
Melicope  haupuensis,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Peucedanum  sandwicense,  Pteralyxia 
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kauaiensis  and  Schiedea  nuttallii  and 
have  modified  these  proposed  units  to 
exclude  areas  which  are  not  essential  to 
the  conservation  of  these  species. 

(33)  Comment:  From  the  large  scale 
map  of  the  proposed  area  on  Niihau 
provided  in  the  Department  of  the 
Interior  correspondence  it  is  impossible 
to  determine  the  exact  boundaries  of  the 
proposed  critical  habitat.  The 
commenter  felt  that  creating  this  entity 
on  Niihau  is  somewhat  arbitrary. 

Our  Response:  More  detailed  maps 
are  available  on  request  (see  ADDRESSES 
section).  We  used  the  best  available 
information  to  determine  these 
boundaries,  and  based  on  new 
information  made  available  during  the 
comment  period,  Cypenis  trachysanthos 
was  removed  from  the  low,  wetland  area 
of  Niihau.  More  appropriate  habitat  to 
reach  our  recovery  goals  was  available 
on  other  islands  in  areas  that  are  less 
degraded  and  already  being  managed  for 
conservation.  However,  Brighamia 
insignis  needed  more  critical  habitat 
than  was  available  on  Kauai,  the  only 
other  island  on  which  it  is  currently  or 
historically  known. 

(34)  Comment:  It  is  unclear  why  the 
areas  between  Wahiawa  Bog  and 
Waialeale  (unit  N)  or  the  central  portion 
of  unit  J  are  necessary  for  either 
connectivity  purposes  or  as  needed 
unoccupied  habitat.  While  these  areas 
may  be  in  a  relatively  good  condition 
and  may  benefit  other  listed  species 
(such  as  forest  birds),  it  is  not  clear  what 
additional  value  they  contribute  to     • 
listed  plants,  h  is  unclear  why  some 
critical  habitat  units  (L,  J,  and  N)  need 
to  be  so  large.  The  portion  of  this  unit 
between  Wahiawa  Bog  and  Waialeale 
should  be  re-evaluated  to  clarify  its 
value  to  target  plant  species.  Portions  of 
the  wet  forest  in  Unit  J  may  potentially 
be  deleted  without  compromising  the 
recovery  of  target  plant  species.  The 
landowner  questioned  the  new 
information  available  for  designating  the 
entire  Wainiha  Valley  as  critical  habitat. 
At  minimum,  the  proposed  critical 
habitat  in  Wainiha  Valley  should  be 
restricted  to  the  upper  portion  of  the 
valley  where  occupied  endangered  plant 
habitat  has  been  identified.  This  area  is 
not  an  inconsiderable  amount  and  may 
be  sufficient  to  provide  for  any 
additional  unoccupied  habitat  necessary 
for  the  conservation  of  the  affected 
speoteiir 

Our  Response:  We  agree,  and  have 
modified  the  units  L,  J,  and  N  to  exclude 
areas  without  primary  constituent 
elements,  including  the  lower  reaches  of 
Wainiha  Valley.  Other  more  intact  areas 
are  being  designated  on  Kauai  or  ' 

proposed  on  other  islands  for  those 
species  as  identified  in  the  "Summary 


of  Changes  from  the  Revised  Proposed 
Rule"  section. 

(35)  Comment:  If  Wainiha  is  excluded 
frt)m  critical  habitat  designation,  the 
entire  ecosystem  would  receive 
protection.  The  Nature  Conservancy  of 
Hawaii  (TNCH)  would  work  with 
partners  from  the  National  Tropical 
Botanical  Garden  and  the  Service 
concerning  the  area,  including  specific 
endangered  species  habitat  protection. 
In  addition,  the  landowner  may  enter 
into  a  perpetual  conservatiori  easement 
with  TNCH  and  support  species 
management  on  a  long  term  basis.  On 
the  other  hand,  designating  Wainiha  as 
critical  habitat  will  likely  bring  about 
actions  detrimental  to  the  preservation 
of  the  area  and  its  endangered  species. 
The  landowner  may  react  to  critical 
habitat  designation  by  closing  up  all 
access  to  the  valleys  for  survey  and  data 
collection,  conservation  efforts,  and 
management  of  endangered  species. 

Our  response:  We  have  evaluated  the 
proposed  critical  habitat  for  the  species 
in  Wainiha  Valley  and  have  reduced  the 
area  based  on  the  biological  needs  of  the 
species  and  their  recovery  goals  (see 
"Summary  of  Changes  from  the  Revised 
Proposed  Rule:  Kauai  J"). 

(36)  Comment:  No  information  is  ' 
available,  currently  or  historically,  for 
the  designation  of  critical  habitat  in  the 
lower  elevation  areas  of  unit  M.  Because 
none  of  these  species  currently  exist  on 
the  land,  based  on  a  survey  by  a 
botanical  consultant  in  1998,  there  is 
seemingly  no  reason  to  believe  that 
excluding  the  area  would  lead  to  their 
extinction.  The  landowner  is  unaware  of 
any  other  reliable  scientific  data  on  this 
area  and  is  unaware  of  any  attempts  by 
the  Service  to  enter  the  property  to 
gather  such  data. 

Our  Response:  We  have  revised  the 
units  for  the  species  in  unit  M  to 
eliminate  much  of  the  area  in  the  lower 
elevations  of  unit  M  to  exclude  areas 
without  primary  constituent  elements, 
based  on  new  information  received 
during  the  public  comment  period.  In 
addition,  other  more  intact  areas  are 
being  designated  or  proposed  on  Kauai 
or  on  other  islands  for  those  species  as 
identified  in  the  "Summary  of  Changes 
from  the  Revised  Proposed  Rule" 
section. 

[37)Comment:  Some  areas  of  Unit  O 
are  overgrown  with  lava  plum, 
monkeypod  or  kukui  and  have  no 
endangered  plant  species  and  should 
not  be  designated  as  critical  habitat. 
Our  Response:  We  agree,  and  have 
modified  the  units  to  exclude  areas 
without  primary  constituent  elements. 
Other  more  intact  areas  are  being 
designated  or  proposed  on  Kauai  or  on 
other  islands  for  those  species  as 


identified  in  the  "Summary  of  Changes 
from  the  Revised  Proposed  Rule" 
section. 

(38)  Comment:  There  is  no  indication 
that  the  Navy  parcels  are,  in  fa«;t,  critical 
to  the  survival  of  these  species.  The 
military  has  numerous  structures  and 
activities  that  are  within  proposed 
critical  habitat  but  are  unsuitable  for 
listed  species.  Without  confirmation  of 
an  actual  link  between  these  specific 
areas  and  the  survival  of  Panicum 
niihauense  or  Wilkesia  hobdyi, 
designation  of  these  areas  as  critical 
habitat  would  be  imprudent.  The 
following  should  be  removed  from  the 
critical  habitat  designation:  a  750  buffer 
area  from  the  center  of  the  runway; 
which  is  continually  mowed,  restrooms, 
pavilion,  and  unpaved  parking  area  at 
Majors  Bay  Recreation  Area;  the 
antennae  fields  and  associated  ground 
radial  systems,  which  are  continually 
mowed;  Amphibious  Assault  Training/ 
RIMPAC  Staging  Area  that  disturb  the 
vegetation  and  substrate;  other 
structures  such  as  buildings,  roads, 
aqueducts,  telecommunications 
equipment,  telemetry  antennae,  radars, 
missile  launch  sites,  and  other 
manmade  features;  ground  hazard  areas 
established  as  safety  zones  around  each 
missile  launch  site  and  launch  pads; 
northernmost  property  line  where 
"Smokey  SAMs"  are  launched;  other 
plaimed  launch  sites;  Boresighting 
Tower,  which  is  continually  mowed; 
Borrow  Pit  site,  which  is  mined; 
Composting  Facility;  and  the  Small 
Arms  Firing  Range  and  Construction 
Debris  Stockpile,  which  will  require  the 
removal  of  vegetation  and  sand. 

Our  Response:  We  have  had 
numerous  discussions  with  the  Navy 
regarding  these  areas,  and  as  a  result, 
have  removed  some  sections  of  the  units 
for  these  species,  based  on  the  lack  of 
primary  constituent  elements.  However, 
other  areas  could  not  be  excluded 
because  they  do  contain  the  primary 
constituent  elements  for  these  species, 
as  described  for  each  in  the  "Hawaiian 
plants — Constituent  elements"  section. 
These  areas  are  necessary  for  the 
recovery  of  the  species,  and  not  enough 
other  areas  are  available  containing 
these  primary  constituent  elements 
outside  of  the  PMRF. 

(39)  Comment:  The  Navy  has  recently 
completed  and  begun  implementing 
their  Integrated  Natural  Resources 
Management  Plan  (INRMP)  for  the 
Pacific  Missile  Range  Facility  (PMRF). 
The  Service  has  indicated  an  apparent 
willingness  to  reassess  the  critical 
habitat  boundaries  in  light  of  this 
INRMP. 

Our  Response:  We  have  reviewed  the 
existing  INRMP  for  PMRF.  It  is  currently 
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not  adequate  to  find  that  the  designated 
areas  in  PMRF  are  no  longer  in  need  of 
special  management  considerations  or 
protection  and  thus  do  not  meet  the 
definition  of  critical  habitat  because  it 
does  not  include  enough  specific 
information  on  the  conservation  of 
Panicum  niihauese.  As  far  as  the 
Service  is  aware,  this  INRMP  has  not  yet 
been  updated  to  address  management 
needs  of  this  species. 

(40)  Comment:  Additional  dry  and 
mesic  areas  should  be  considered  for 
critical  habitat  designations,  including 
Olokeke  Canyon. 

Our  Response:  Olokele  Canyon  was 
not  included  in  any  critical  habitat 
designations  because  no  data  was 
available  on  the  historic  or  current 
primary  constituent  elements  or  current 
species  locations  within  those  lands. 

(41)  Comment:  One  commenter  would 
like  to  see  Haena  State  Park  removed 
from  the  critical  habitat  designation, 
because  it  is  a  high  use  visitor  area,  wall 
to  wall  historic  and  cultural  landscape, 
and  very  degraded  habitat  with  very  few 
native  plants.  The  cultural  sites  are 
currently  being  restored  by  the 
Hawaiian  community. 

Our  Response:  Information  received 
during  the  public  comment  period 
informed  us  of  the  lack  of  primary 
constituent  elements  for  the  species  in 
this  area.  Therefore,  we  revised  the  lines 
for  the  final  designation  to  start  around 
the  200-foot  elevatioU  line  where  a 
higher  density  of  primary  constituent 
elements  exist  for  the  species  at  issue. 

Issue  3:  Legal  Issues 

(42)  Commeiit:  Critical  habitat 
designation  and  the  underlying  decision 
to  list  as  endangered  the  species  that  are 
the  subject  of  the  designation,  exceed 
the  constitutiond  limits  of  the  Service's 
delegated  authority.  Congress  enacted 
the  ESA  as  an  exercise  of  its  Commerce 
Clause  power  and  delegated  exercise  of 
that  Commerce  Clause  power  to  the 
Service  to  apply  the  ESA  by  regulation. 
The  listed  species  are  not  interstate. 
They  exist  only  in  Hawaii  and  do  not 
cross  State  lines.  Nor  are  they  in 
commerce  as  the  subject  of  any 
economic  endeavor.  They  lack  any 
commercial  value.  Therefore,  the 
Service's  regulations  listing  these 
species  and  designating  critical  habitat 
for  them  within  Hawaii  exceed  the 
federal  power  to  regulate  interstate 
commerce  under  the  governing 
precedents  interpreting  the  Commerce 
Clause. 

Our  Response:  The  Federal 
government  has  the  authority  imder  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  this  species,  for 
the  reasons  given  in  Judge  Wald's 


opinion  and  Judge  Henderson's 
concurring  opinion  in  National 
Association  of  Homebuilders  v.  Babbitt, 
130  F.  3d  1041  P.C.  Cir.  1997),  cerf. 
denied.  1185  S.Ct.  2340  (1998).  See  also 
Gibbs  V.  Babbitt.  No.  99-1218  (4th  Cat. 
2000).  The  Home  Builders  case  involved 
a  challenge  to  application  of  ESA 
prohibitions  to  protect  the  listed  Delhi 
Sands  flower-loving  fly.  As  with  the 
species  at  issue  here,  the  Delhi  Sands 
flower-loving  fly  is  endemic  to  only  one 
state.  Judge  Wald  held  that  application 
of  the  ESA  to  this  fly  was  a  proper 
exercise  of  Commerce  Clause  power 
because  it  prevented  loss  of  biodiversity 
and  destructive  interstate  competition. 

(43)  Comment:  Since  concerns  were 
raised  from  the  hunting  community  and 
local  government  officieds,  a  fair 
approach  to  resolving  this  issue  may  be 
through  mediation,  using  the  State's 
Judiciary  Center  for  Alternative  Dispute 
Resolution.  To  date,  this  will  be  the 
second  recommendation  made  on  this 
issue  that  still  has  not  been  taken  under 
advisement. 

Our  Response:  We  have  held  several 
meetings  with  the  hunting  community 
and  local  government  officials  to 
promote  information  exchange  and  open 
dialogue.  These  meetings  have  served  to 
alleviate  some  of  the  controversy  and 
contention  that  have  surrounded  the 
issue  of  critical  habitat  designation  on 
Kauai  and  other  Hawaiian  Islands. 
However,  this  is  a  rulemaking  process 
governed  by  the  ESA  and  the 
Administrative  Procedures  Act  and  not 
easily  resolved  thru  mediation.  We  have 
tried  our  best  to  have  an  open  process 
with  an  opportvinity  for  all  interested 
parties  to  participate,  while  complying 
with  our  statutory  responsibilities  and 
court-ordered  deadlines. 

(44)  Comment:  Any  activity  that  may 
degrade  critical  habitat,  including 
activities  that  are  not  subject  to  secticm 
7  consultation,  could  be  seen  as  an 
"injury"  to  (and  therefore,  under  State 
law,  a  "taking"  of)  an  endangered  plant 
species  under  the  State  of  Hawaii's 
endangered  species  law  (Hawaii  Revised 
Statutes  (HRS)  Chapter  195D).  H  is 
important  that  this  receive  due 
consideration  in  evaluating  the 
proposed  critical  habitat  designations 
(for  example,  in  completing  the 
economic  analysis),  and  that  the  Service 
explain  to  what  extent  it  has  considered 
the  potential  interplay  between  the 
Federal  Endangered  Species  Act  and 
Hawaii  endangered  species  laws. 

Our  Response:  Possible  costs  resulting 
from  interplay  of  the  Federal 
Endangered  Species  Act  and  Hawaii 
State  law  were  discussed  in  the 
economic  analysis  under  indirect  costs 
{e.g.,  possible  conservation  management 


mandate  for  the  private  landowner  and 
reduction  in  game  mammal 
populations).  The  economic  analysis 
considers  the  economic  impacts  of 
section  7  consultations  related  to  critical 
habitat  even  if  they  are  attributable  co- 
extensively  to  the  listed  status  of  the 
species.  In  addition,  the  economic 
analysis  examines  any  indirect  costs  of 
critical  habitat  designation,  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
However,  where  it  is  the  listing  of  a 
species  that  prompts  action  at  the  State 
or  local  level,  the  impacts  are  not 
attributable  to  critical  habitat 
designation.  Take  prohibitions  under 
Hawaii  law  are  purely  attributable  to  a 
listing  decision  and  do  not  co- 
extensively  occur  because  of  critical 
habitat  designations.  There  are  no  take 
prohibitions  associated  with  critical 
habitat. 

(45)  Comment:  One  commenter  stated 
that  the  Service  should  do  a  better  job 
of  communicating  what  critical  habitat 
does  and  does  not  do,  including  a 
review  of  recent  "Federal  monies  and 
Federal  approvals,"  and  which  of  those 
programs  might  even  remotely  be 
affected  by  designations  of  critical 
habitat. 

Our  Response:  We  have  made  a 
concerted  effort  to  provide  the  public 
with  information  on  what  critical 
habitat  does  and  does  not  do,  through  a 
series  of  public  workshops  and 
meetings,  correspondence,  news 
releases,  and  publications.  A  detailed 
review  of  Federal  activities  that  may  be 
affected  by  the  critical  habitat 
designations  on  Kauai  and  Niihau  may 
be  found  in  the  economic  analysis 
section  of  this  rule.  The  public  could 
also  refer  to  the  Service's  Natiqnal 
website  http://www.fws.gov. 

Issue  4:  Section  7    Consultation 

(46)  Comment:  The  draft  economic 
analysis  states  that  if  a  landowner  needs 
a  Federal  permit  or  receives  Federal 
funding  for  a  specific  activity,  the 
Federal  agency  issuing  the  permit  or 
dispersing  the  funds  would  consult  with 
the  Service  to  determine  how  the  action 
may  affect  the  designated  critical 
habitat.  The  commenter  questioned 
what  is  meant  by  the  term  "consult." 
The  nature  of  the  consultation  could 
result  in  control  of  whether  the  Federal 
government  conducts  its  proposed 
action  on  those  lands  or  not,  thereby 
controlling  the  land  to  the  extent  that 
the  private  landowner  could  or  could 
not  do  business  with  the  Federal 
government.  What  would  consultation 
result  in  when  a  proposed  Federal 
action  is  being  compared  to  the 
activities  not  affected  by  critical  habitat 
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designation,  such  as.  grazing,  farming, 
hunting  or  recreational  use? 

Our  Response:  The  term  "consult" 
refers  to  consultation  between  the 
Service  and  other  Federal  agencies 
under  the  provisions  of  section  7  of  the 
Act.  Under  this  provision  of  the  Act  all 
Federal  agencies  must  consult  with  the 
Service  to  insure  that  any  action  that 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  If  the  Service  finds  that 
the  proposed  actions  are  likely  to 
jeopardize  the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat,  we 
suggest  reasonable  and  prudent 
alternatives  that  would  allow  the 
Federal  agency  to  implement  their 
proposed  action  without  such  adverse 
consequences.  Every  consultation  is 
unique  and  it  is  impossible  to  comment 
on  what  the  results  of  a  future 
consultation  will  be  without  details  on 
the  proposed  activity  and  the  status  of 
the  species  and  its  critical  habitat  at  the 
time  of  the  consultation. 

Issue  5:  Mapping  and  PCEs 

(47)  Comment:  Although  the  text  in 
the  proposed  rule  appears  to  indicate 
that  unit  F  in  Lawai  Valley  is  restricted 
to  land  owned  by  the  National  Tropical 
Botanical  Garden,  a  map  provided  by 
the  Service  shows  some  overlap 
between  this  unit  and  McBryde  land 
above  Lawai  Stream,  near  Luawai 
Reservoir.  The  Service  should  clarify 
whether  unit  F  is  intended  to  include 
portions  of  the  McBryde  land,  as 
suggested  by  the  map,  or  if  any  overlap 
is  purel^ue  to  mapping  inaccuracies. 
If  the  proposal  is  intended  to  include 
McBryde  land  in  this  area,  the  Service 
should  consider  conducting  a  biological 
survey  of  the  area  to  confirm  whether 
the  area  in  question  actually  contain  any 
individuals  of  Schiedea  spergulina  var. 
leipoda  and/or  whether  this  area  is 
essential. 

Our  Response:  The  majority  of  the 
unit  is  within  the  lands  owned  by  the 
National  Tropical  Botanical  Garden. 
However,  some  of  the  McBryde  land 
does  fall  within  the  unit.  Efforts  were 
made  to  exclude  lands  currently  used 
for  cultivation.  This  unit  is  important  to 
the  conservation  of  Schiedea  spergulina 
var.  leipoda  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  important  for  this 


species  include,  but  are  not  limited  to. 
bare  rock  outcrops  or  sparsely  vegetated 
portions  of  rocky  cliff  faces  or  cliff  bases 
in  diverse  lowland  dry  to  mesic  forests. 
Although  we  do  not  feel  that  there  is 
enough  habitat  designated  to  reach  the 
recovery  goal  of  8  to  10  populations, 
this  species  is  a  very  narrow  endemic 
and  probably  never  naturally  occxured 
in  more  than  a  single  or  a  few 
populations. 

(48)  Comment:  The  draft  economic 
analysis  dismisses  concerns  about 
impacts  on  the  use  of  structures  and 
features  already  placed  in  areas  to  be 
designated  as  critical  habitat.  Although 
manmade  features  and  structures  are 
excluded  from  critical  habitat  because 
they  lack  the  primary  constituent 
elements,  greater  precision  in  pinning 
down  these  "unmapped  holes"  is 
needed  to  avoid  a  chilling  effect  on 
legitimate  uses  that  necessarily 
approach  a  fuzzy  boimdary  line. 

Our  Response:  Existing  features  and 
structures  within  critical  habitat  areas, 
buildings;  roads;  aqueducts  and  other 
water  system  features — including  but 
not  limited  to  pumping  stations, 
irrigation  ditches,  pipelines,  siphons, 
tunnels,  water  tanks,  gaging  stations, 
intakes,  reservoirs,  diversions,  flumes, 
and  wells;  existing  trails;  campgrounds 
and  their  immediate  siuTOunding 
landscaped  area;  scenic  lookouts; 
remote  helicopter  landing  sites;  existing 
fences;  telecommunications  equipment 
towers  and  associated  structures  and 
equipment;  electrical  power 
transmission  lines  and  distribution,  and 
communication  facilities  and  regularly 
maintained  associated  rights-of-way  and 
access  ways;  radars,  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  rural 
residential  landscaped  areas  and  other 
manmade  features  do  not  contain,  and 
are  not  likely  to  develop,  primary 
constituent  elements,  and  are 
specifically  excluded  from  designation 
under  this  rule.  Therefore,  unless  a 
Federal  action  related  to  such  features 
or  structures  indirectly  affects  nearby 
habitat  containing  the  primary 
constituent  elements,  operation  and 
maintenance  of  such  features  or 
structures  generally  would  not  be 
impacted  by  the  designation  of  critical 
habitat.  We  have  attempted  to  exclude 
manmade  structures  using  aerial  photos, 
our  own  field  experience  on  Kauai  and 
that  of  other  expert  field  botanists  from 
DOFAW  and  the  University  of  Hawaii  at 
Manoa.  However,  we  were  not  always 
able  to  successfully  exclude  these 
structures  from  the  critical  habitat  maps 


because  the  resolution  of  our  imagery 
does  not  allow  us  to  locate  small 
structures.  Higher  resolution  imagery  is 
currently  imavailable  on  a  State-wide 
basis. 

Issue  6:  Effects  of  Designation 

(49)  Comment:  One  commenter  stated 
that  the  designation  of  critical  habitat 
would  almost  certainly  make  its  private 
endangered  species  reserve  the  target  of 
a  govermnent  takeover  attempt. 

Our  Response:  Section  3(5)  of  the  Act 
defines  critical  habitat  as  those  specific 
areas  which  contain  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection  (16  U.S.C. 
1532(5)).  Designations  of  critical  habitat 
are  to  be  made  on  the  basis  of  the  best 
scientific  and  commercial  data 
available,  after  taking  into  account  the 
economic  and  other  relevant  impacts  of 
specifying  any  area  as  critical  habitat 
(16  U.S.C.  1533(b)(2)).  An  area  may  be 
excluded  from  designation  as  critical 
habitat  if  the  Secretary  determines  the 
benefits  of  excluding  the  area  outweigh 
the  benefits  of  designating  the  area  as 
critical  habitat  (and  provided  the 
exclusion  would  not  result  in  the 
extinction  of  the  species). 

To  a  property  owner,  the  designation 
of  critical  habitat  becomes  important 
when  viewed  in  the  context  of  section 
7  of  the  Act.  which  requires  all  Federal 
agencies  to  ensiu-e.  in  consultation  with 
the  Service,  that  any  action  authorized, 
hurtled,  or  carried  out  by  the  agency 
does  not  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  If.  afler  consultation,  our 
biological  opinion  concludes  that  a 
proposed  action  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  are  required  to 
suggest  reasonable  and  prudent 
alternatives  to  the  action  which  would 
avoid  the  destruction  or  adverse 
modification  of  the  critical  habitat  (16 
U.S.C.  1536(b)(3)(A)).  If  we  cannot 
suggest  acceptable  reasonable  and 
prudent  alternatives,  the  agency  (or  the 
applicant)  may  apply  for  an  exemption 
from  the  Endangered  Species  Committee 
under  section  7(e)-(p)  of  the  Act. 

The  mere  promulgation  of  a 
regulation,  like  the  enactment  of  a 
statute,  does  not  take  private  property 
unless  the  regulation  on  its  face  denies 
the  property  owners  all  economically 
beneficial  or  productive  use  of  their 
land  {Agins  v.  City  of  Tiburon,  447  U.S. 
255,  260-263  (1980);  Hodelv.  Virginia 
Surface  Mining  and  Reclamation  Ass'n, 
452  U.S.  264. 195  (1981);  Lucas  v.  South 
Carolina  Coastal  Council,  505  U.S. 
1003.  1014  (1992)).  The  designation  of 
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critical  habitat  alone  does  not  deny 
anyone  economically  viable  use  of  their 
property.  The  Act  does  not 
automatically  restrict  all  uses  of  c?itical 
habitat,  but  only  imposes  restrictions 
under  section  7(a)(2)  on  Federal  agency 
actions  that  may  result  in  destruction  or 
adverse  modification  of  designated 
critical  habitat.  Furthermore,  as 
discussed  above,  if  a  biological  opinion 
concludes  that  a  proposed  action  is 
likely  to  result  in  destruction  or 
modification  of  critical  habitat,  we  are 
required  to  suggest  reasonable  and 
prudent  alternatives. 

We  are  aware  of  relatively  few 
activities  in  the  proposed  critical  habitat 
areas  for  these  83  plants  that  have 
Federal  involvement,  and  thus,  would 
require  consultation  or  reinitiation  of 
already  completed  consultations  for  on- 
going projects.  We  are  not  aware  of  any 
commercial  activities  on  the  Federal 
lands  included  in  these  proposed 
critical  habitat  designations. 

(50)  Comment:  If  endangered  species 
are  dying  through  no  fault  of  the 
landowner,  then  the  landowner  should 
not  be  penalized  with  onerous  and 
costly  regulations.  What  incentives  are 
bemg  provided  private  landowners  to 
act  on  behalf  of  listed  plemts? 

Our  Response:  Critical  habitat 
designation  does  not  impose  additional 
regulatory  requirements  upon  non- 
Federal  landowners  unless  they  are 
receiving  funding  or  authorization  from 
a  Federal  agency  for  a  proposed  action 
that  is  likely  to  destroy  or  adversely 
modify  critical  habitat.  Many  threatened 
and  endangered  species  occur  on 
private  lands  and  the  Service  recognizes 
the  importance  of  conservation  actions 
by  private  landowners.  Cooperation 
from  private  landowners  is  an  important 
element  of  our  conservation  efforts,  and 
we  have  had  considerable  success  in 
developing  partnerships  with  large  and 
small  landowners,  government  agencies, 
and  non-governmental  organizations  for 
conservation  activities  on  Kauai,  in  the 
State  of  Hawaii,  and  throughout  the 
nation. 

The  Service  administers  several 
programs  aimed  at  providing  incentives 
for  landowners  to  conserve  endangered 
and  threatened  species  on  thefr  lands, 
one  of  which  is  the  Endangered  Species 
Landowner  Incentive  Program,  which 
was  first  funded  by  Congress  in  fiscal 
year  1999.  Under  this  program,  the 
Service  provides  technical  assistance 
and  funding  to  landowners  for  carrying 
out  conservation  actions  on  their  lands. 
In  the  first  year  alone.  145  proposals 
totaling  $21.1  million  competed  for  $5 
million  in  grant  money.  Additional 
information  on  landowner  incentive 
programs  administered  by  the  Service 


may  be  found  on  our  website  http:// 

endangered.fws.gov/Iandowner/ 

index.btml. 

(51)  Comment:  The  Service  has  tried 
to  reassure  the  public  that  the  wholesale 
dedication  of  land  as  critical  habitat  will 
not  result  in  restrictions  of  public  access 
and  that  most  land  use  proposals  will  be 
approved.  One  commenter  said  that  this 
is  probably  not  true,  based  on  what  has 
happened  in  other  parts  of  the  country. 

Our  Response:  Undoubtedly,  human 
activities  have  had  a  negative  impact  to 
many  species  in  Hawaii.  However, 
numerous  threatened  and  endangered 
species  are  currently  on  the  road  to 
recovery  through  the  direct  intervention 
of  humans.  These  include  marine  and 
terrestrial  vertebrates,  plants,  and 
invertebrates.  The  designation  of  an  area 
as  critical  habitat  does  not  in  itself 
restrict  public  access.  The  regulatory 
effect  of  critical  habitat  designation  is 
limited  to  requiring  consultation  luider 
section  7  of  the  Act  for  Federal  actions. 
Since  few,  if  any.  Federal  actions  affect 
public  access  to  the  State  and  private 
lands  designated  as  critical  habitat  for 
these  plants,  it  is  unlikely  that  public 
access  to  these  areas  will  be  altered. 

(52)  Comment:  By  setting  aside  so 
many  acres  of  land  with  no  guarantee 
that  the  plan  will  work  it  will  rob  the 
Hawaiian  people  of  their  cultiu^  and 
lifestyle.  Critical  habitat  designation 
should  accommodate  the  traditional 
cultural  gathering  rights  of  Native 
Hawaiians  as  reflected  in  Article  XII  of 
the  State  Constitution  and  upheld  by  the 
Hawaii  Supreme  Court  in  PASH  and  Ka 
Paakai  o  Ka  Aina  decisions.  Native 
Hawaiian  issues  should  be  handled  by 
the  native  Hawaiian  people.  The  Service 
should  make  a  plan  to  save  plants  where 
the  Hawaiian  people  would  have  a  say. 

Our  Response:  Critical  habitat 
designation  does  not  affect  activities, 
including  human  access,  on  State  or 
private  lands  unless  some  sort  of 
Federal  permit,  license,  or  funding  is 
involved  and  the  activities  may  affect 
endangered  or  threatened  species.  It 
imposes  no  regulatory  prohibitions  on 
State  or  other  non-Federal  lands,  nor 
does  it  impose  any  restrictions  on  State 
or  non-Federal  activities  that  are  not 
funded  or  authorized  by  any  Federal 
agencies. 

Access  to  Federal  lands  that  are 
designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat.  If  we 
determine  that  access  will  result  in  such 
destruction  or  adverse  modification,  we 
will  suggest  reasonable  or  prudent 
alternatives. 

Activities  of  the  State  or  private 
landowner  or  individual,  such  as 


fanning,  grazing,  logging,  and  gathering, 
generally  are  not  affected  by  a  critical 
habitat  designation,  even  if  the  property 
is  within  the  geographical  boundaries  of 
the  critical  habitat.  A  critical  habitat 
designation  has  no  regulatory  effect  on 
access  to  State  or  private  lands. 
Recreational,  commercial,  and 
subsistence  activities,  including 
hunting,  on  non-Federal  lands  are  not 
regulated  by  this  critical  habitat 
designation,  and  may  be  impacted  only 
where  there  is  Federal  involvement  in 
the  action  and  the  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat. 

The  Service  actively  seekis  input  and 
participation  from  the  public  in 
development  and  implementation  of 
recovery  plans  for  endangered  and 
threatened  species  and  believes  that  it  is 
only  through  such  active  participation 
by  the  public  that  we  will  be  able  to 
recover  these  plants. 

(53)  Comment:  The  critical  habitat 
initiative  is  generating  an  unwelcome 
degree  of  rift  between  the  State 
Department  of  Land  and  Natural 
Resources  (DLNR)  and  the  Service,  and 
may  erode  public  support  for  needed 
recovery  efforts.  The  Service  should 
withdraw  their  plans  for  critical  habitat 
designation  on  Kauai,  and  instead,  work 
with  existing  agencies  on  their  current 
efforts  at  conservation  and  preservation. 
The  testimony  presented  by  DLNR  at  the 
February  2001  hearing  recommends 
suggestions  for  working  together  and 
cites  specific  methods  for  its 
implementation.  They  deserve  the 
Service's  utmost  attention. 

Our  Response:  We  agree  that  the 
Department  of  Land  and  Natural 
Resources,  Division  of  Forestry  and 
Wildlife  (DOFAW)  comments  and 
suggestions  should  be  given  the  utmost 
attention.  During  the  public  comment 
periods  for  the  November  7,  2000, 
proposal  for  plants  from  Kauai  and 
Niihau,  we  received  written  comments 
and  a  map  showing  ihe  DOFAW 's 
vegetation  classes  and  recommended 
critical  habitat  units.  We  evaluated 
DOFAW's  comments  on  a  species  by 
species  basis  and  incorporated  their 
information  into  the  revised  proposal 
published  on  January  28,  2002.  DOFAW 
recommended  deletion  of  some  of  the 
proposed  critical  habitat  units  as  they 
do  not  believe  these  areas  are  suitable 
for  the  recovery  of  some  species  because 
they  would  not  be  able  to  manage  these 
areas  with  their  limited  staff  and 
funding.  Because  the  basis  for 
identifying  areas  by  DOFAW  was  made 
on  the  manageability  of  the  area,  their 
mapping  of  habitat  is  distinct  from  the 
regulatory  designation  of  critical  habitat 
as  defined  by  the  Act. 
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Following  publication  of  the  revised 
proposal  in  January  2002.  we  met  with 
DOFAW  on  numerous  occasions  and 
conducted  several  site  assessment 
surveys  to  evaluate  habitat  that  meets 
the  legal  requirements  of  the  Act  and 
takes  into  account  the  on-the-ground 
knowledge  of  DOFAW's  biologists  and 
land  managers.  As  a  result  of  the 
assessment  surveys  and  information 
provided  to  us  by  Kauai  DOFAW  staff 
we  excluded  non-essential  areas  that 
did  not  contain  primary  constituent 
elements.  In  addition,  we  received 
important  information  from  Kauai 
DOFAW  staff  that  enabled  us  to  refine 
the  final  critical  habitat  designations  to 
meet  the  conservation  needs  of  the 
species. 

Issue  7:  Policy  and  Regulations 

(54)  Comment:  Prudency  cannot  be 
determined  without  an  analysis  of  the 
economic  impacts  of  critical  habitat. 

Our  Response:  The  Service  makes  an 
initial  determination  on  the  prudency  of 
designating  critical  habitat  according  to 
regulations  found  at  50  CFR  424.12(a). 
In  accordance  with  these  regulations, 
critical  habitat  designation  is  not 
prudent  only  when  one  or  both  of  the 
following  two  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species:  or.  (2)  such  designation  would 
not  be  beneficial  to  the  species.  The 
economic  analysis  is  conducted  after 
critical  habitat  has  been  proposed  in  a 
given  area,  as  set  forth  in  regulations 
found  at  50  CFR  424.19.  If  the  Service 
finds  that  economic  and  other  impacts 
outweigh  the  benefit  of  designating 
critical  habitat  in  a  given  area,  that  area 
will  be  excluded  from  critical  habitat 
designation  unless  such  exclusion  will 
result  in  the  extinction  of  the  species 
concerned. 

(5?)  Comment:  The  prudency  of 
critical  habitat  designation  is  a  final 
conclusion  based  on  weighing  all 
relevant  factors,  including  economic 
factors.  While  the  Service  promised  to 
complete  its  economic  impact  analysis 
before  it  promulgates  its  final 
determination  of  critical  habitat,  it  risks 
putting  the  decision  before  the  analysis. 
The  prior  determination  that  critical 
habitat  is  prudent  and  therefore 
required,  is  treated  as  a  given,  even 
though  it  ignored  economic  factors. 

Our  Response:  An  economic  analysis 
of  the  impact  of  critical  habitat  cannot 
be  done  without  knowing  the  location  of 
the  critical  habitat.  This  fact  is  easily 
realized  by  considering  the  difference  of 
proposed  critical  habitat  on  land  zoned 
for  protective  conservation  versus  land 


zoned  for  urban  development.  These 
types  of  zoning  issues  as  well  as  other 
issues  will  grdatly  affect  any  economic 
analysis  of  critical  habitat  and  cannot  be 
taken  into  consideration  until  a 
proposal  of  critical  habitat  is  put  forth. 
The  proposed  prudency  finding  is  not  a 
final  prudency  finding  since  it  has  not 
considered  the  economic  issues.  The 
fact  that  the  proposed  critical  habitat  is 
published  in  a  proposed  rule 
emphasizes  that  no  final  decision  has 
been  made  on  location  or  extent  of 
critical  habitat.  The  final  designation  of 
critical  habitat  occurs  after  public 
comments  have  been  received  and  the 
economic  analysis  on  the  proposed 
critical  habitat  has  been  completed.  The 
effects  of  the  public  comments  and  the 
economic  analysis  are  then  reflected  in 
the  final  rulemaking. 

(56)  Comment:  The  proposed  rule 
unfairly  transfers  the  Service's 
obligations  to  determine  "prudent  and 
determinable"  areas  for  designation  as 
critical  habitat  from  itself  to  the  owners 
of  the  designated  lands.  This  action 
could  potentially  violate  Section  3(5)(c) 
of  the  ESA.  which  specifically  provides 
that  "except  in  those  circumstances 
determined  by  the  Secretary,  critical 
habitat  shall  not  include  the  entire 
geographical  area  which  can  be 
occupied  by  the  threatened  or 
endangered  species." 

Our  Response:  All  areas  designated  as 
critical  habitat  are  determined  by  the 
Service,  after  taking  into  account  the 
economic  analyses  and  public 
comments.  As  established  by  the 
Congress  of  the  United  States,  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Commerce  has  the  responsibility  for 
designation  of  critical  habitat  areas.  This 
responsibility  has  been  delegated  to  the 
U.S.  Fish  and  Wildlife  Service  for  listed 
fish,  wildlife  and  plants  and  cannot  be 
transferred  to  any  other  party.  Proposing 
areas  for  designation  as  critical  habitat 
does  not  transfer  any  of  the  designation 
responsibilities  of  the  Service.  As  part  of 
the  Service's  designation  process,  the 
entire  geographic  area  that  could  be 
occupied  by  the  threatened  or 
endangered  species  is  never  put  forth  as 
proposed  or  final  critical  habitat,  unless 
circumstances  unique  to  the  spfecies 
require  such  a  designation  and  only 
after  approval  by  the  Secretary  of  the 
Interior  (or  the  Secretary  of  Commerce). 

Issue  8:  Economic  Issues 

(57)  Comment:  Some  reviewers 
commented  that  the  DEA  did  not 
address  or  did  not  adequately  consider 
a  variety  of  costs  and  benefits  that  they 
believe  could  occur  due  to  the 
implementation  of  section  7  for  the 
plants. 


Our  Response:  Many  of  these  possible 
costs  were,  in  fact,  considered  and  some 
were  addressed  in  the  DEA.  In  many 
cases,  however,  potential  costs  were 
purposely  not  addressed  in  the  DEA 
because  they  are  not  expected  to  occur. 
In  other  cases,  it  is  impossible  for  them 
to  occur.  In  still  other  cases,  the 
concerns  no  longer  have  substance 
given  the  Service's  modifications  to  the 
proposed  critical  habitat. 

(58)  Comment:  Several  commenters 
stated  the  following:  The  Service  did 
not  adequately  address  the  takings  of 
private  property  as  a  result  of 
designating  critical  habitat  for 
endangered  plants  on  Kauai.  If  the 
proposed  designation  of  critical  habitat 
precipitates  conversion  of  agricultiu-al 
lands  to  conservation  land  that  has  no 
economically  beneficial  use.  then  the 
Federal  and  State  governments  will 
have  taken  private  property. 

Our  Response:  The  possible  costs 
associated  with  redistricting  land 
proposed  for  critical  habitat  designation 
were  discussed  in  the  DEA  under 
indirect  costs.  The  final  rule  removes 
most  of  the  land  in  the  Agricultural  and 
Urban  Districts  from  the  critical  habitat 
designation.  Redistricting  the  remaining 
privately  owned  parcels  to  the 
Conservation  District  could  result  in  a 
small  probability  of:  (1)  Approximately 
$178,500  in  lost  property  values;  (2) 
$3,570  in  an  annual  loss  of  economic 
activity  associated  with  ranching;  and 
(3)  $500  in  increased  property  taxes. 

(59)  Comment:  One  commenter  said 
that  estimated  management  costs 
needed  to  recover  a  species  should  be 
part  of  an  economic  analysis  associated 
with  critical  habitat  designation. 
Another  commenter  said  that 
management  costs  for  the  recovery  of 
listed  species  are  not  appropriate  costs 
to  assign  to  critical  habitat  designation. 

Our  Response:  The  Act  does  not 
obligate  landowners  to  manage  their 
land  to  protect  critical  habitat,  nor 
would  landowners  and  managers  be 
obligated  under  the  Act  to  participate  in 
projects  to  recover  a  species  for  which 
critical  habitat  has  been  established. 
However.  Chapter  VI.  section  4.d.  of  the 
DEA  and  section  4.c.  of  the  Addendum 
does  discuss  landowners'  concerns  that 
the  interplay  between  the  state's 
prohibition  on  take  and  critical  habitat 
could  result  in  a  potential  mandate  for 
conservation  management  pursuant  to 
litigation  and  the  resulting  costs  for  the 
proposed  designation  on  Kauai.  As 
noted  in  Section  4.c.  of  the  Addendum, 
the  costs  of  conservation  management 
for  critical  habitat  as  modified  could 
reach  $1.8  million  per  year.  However, 
the  likelihood  of  this  result  is  estimated 
to  be  low  and  such  costs  would  not 
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necessarily  be  assigned  to  critical 
habitat. 

(60)  Comment:  Several  conunenters 
stated  the  following:  The  Service  fails  to 
adequately  analyze  the  economic  impact 
to  small  entities  under  the  Regulatory 
Flexibility  Act,  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
Given  Kaua'i's  small  population,  a  large 
proportion  of  firms  in  the  agricultural 
sector  may  well  be  affected  and  could 
suffer  severe  impact.  In  addition,  the 
prospect  of  indirect  costs  mounting  into 
the  tens  of  millions  of  dollars  on  a  small 
island  requires  the  Service  to  reconsider 
its  blithe  assumption  that  there  will  be 
no  significant  impact  on  small 
businesses.  Having  mentioned  huge 
potential  losses  to  landowners  and  the 
county  economy,  the  DEA  fails  to 
carefully  consider  the  sum  of  the  many 
"indirect"  effects  of  critical  habitat 
designation,  ignoring  all  but  direct  costs 
of  consultation. 

Our  Response:  Section  5  of  the 
addendum  presents  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  RFA/SBREFA.  Federal  courts 
and  Congress  have  indicated  that  an 
RFA/SBREFA  analysis  should  be 
limited  to  the  impacts  to  entities  subject 
to  the  requirements  of  the  regulation 
(Service,  2002).  As  such,  entities  not 
directly  regulated  by  the  listing  or 
critical  habitat  designation  are  not 
considered  in  the  RFA/SBREFA 
analysis.  Based  on  the  analysis,  there 
are  no  small  entities  that  may  be 
impacted  by  the  implementation  of  the 
Act's  section  7  provisions  for  the  plants 
on  Kauai.  Therefore,  the  plants'  critical 
habitat  designation,  as  modified,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

.    (61)  Comment:  Several  commenters 
stated  the  following:  While  the  Service 
has  stated  that  critical  habitat  affects 
only  activities  that  require  Federal 
permits  or  funding,  and  does  not  require 
landowners  to  cany  out  special 
management  or  restrict  use  of  their  land, 
this  fails  to  address  the  breadth  of 
Federal  activities  that  affect  private 
property  in  Hawaii  and  the  extent  to 
which  private  landowners  are  required 
to  obtain  Federal  approval  before  they 
can  use  their  property.  These 
requirements  also  extend  to  State 
agencies  requiring  Federal  funds  or 
approvals. 

Our  Response:  The  analysis  in  the 
DEA,  as  revised  by  the  Addendum,  is 
based  on  a  review  of  all  projects, 
activities,  and  land  uses  that  may  be 
directly  affected  by  the  implementation 
of  section  7  for  the  listed  plants.  The 
DEA  and  the  Addendum  present  any 
reasonably  foreseeable  Federal 


involvement  (Federal  permit,  license,  or 
other  authorization,  or  Federal  funding) 
for  these  projects,  activities,  and  land 
uses.  These  results  of  this  analysis  are 
presented  in  Table  ES-1  in  the  DEA  and 
Table  Add-2  in  the  Addendum. 

(62)  Comment:  Several  commenters 
stated  the  following:  The  impact  of  the 
proposed  designations  under  State  law 
is  potentially  more  extensive  than  under 
Federal  law  since  the  Act  contains  at 
least  general  criteria  for  determining 
when  alteration  of  critical  habitat 
constitutes  "destruction  or  adverse 
modification."  The  lack  of  analogous 
provisions  under  State  law  lends  itself 
to  a  much  broader  interpretation  of  what 
activities  might  be  considered  injurious 
to  the  species  (emd  therefore  prohibited). 
One  commenter  asked  if,  to  the  extent 
that  the  Service  has  considered  the 
potential  interplay  between  the  Act  and 
State  statutes,  whether  the  Service  is 
aware  of  any  circumstances  where 
similar  issues  have  been  raised  under 
other  Stat6  conservation  statutes  when 
critical  habitat  was  designated.  Another 
commenter  noted,  however,  that 
because  Hawaii's  land  use  laws  are 
uniquely  onerous,  precedent  from  other 
states  is  of  little  value.  The  current  wave 
of  proposals  to  designate  critical  habitat 
are  the  first  time  that  the  Act  has  been 
applied  to  significant  areas  of  private 
land  in  Hawaii.  Consequently,  even 
prior  experience  in  Hawaii  is  of  little 
relevance. 

Our  Response:  Possible  costs  resulting 
from  interplay  ofFederal  Endangered 
Species  Act  and  Hawaii  State  law  are 
already  discussed  in  the  DEA  and 
Addendum  under  indirect  costs  (e.g., 
possible  conservation  management 
mandate  for  the  private  landowner  and 
reduction  in  game  manunals 
population).  The  lack  of  experience 
with  critical  habitat  on  private  land  in 
Hawaii  is  reflected  in  the  uncertainty 
regarding  the  probabilities  that  certain 
indirect  costs  will  occur. 

(63)  Comment:  Several  conunenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  listing 
and  critical  habitat  that  result  through 
interaction  with  State  law,  specifically 
Hawaii's  Endangered  Species  Act.  New 
Mexico  Cattlegrowers  Association  v. 
U.S.  Fish  and  Wildlife  Service  requires 
consideration  of  the  impact  of  listing  as 
well  as  the  impact  of  designating  an  area 
as  critical  habitat.  Instead,  the  analysis 
is  expressly  limited  to  the  impact  of 
Federal  agency  consultation  under  the 
jeopardy  standard.  However,  since 
listing  triggers  listing  under  State  law, 
the  Service  must  consider  the  impact  of 
take  prohibitions  under  State  law  (and 
consequently  Federal  law  which 


prohibits  destruction  of  plants  in 
knowing  violation  of  State  law). 

Our  flesponse;  The  DEA  and 
Addendum  consider  the  economic 
impacts  of  section  7  consultations 
related  to  critical  habitat  even  if  they  are 
attributable  co-extensively  to  the  listed 
status  of  the  species.  In  addition,  they 
examine  any  indirect  costs  of  critical 
habitat  designation  such  as  where 
critical  habitat  triggers  the  applicability 
of  a  State  or  local  statute.  However, 
where  it  is  the  listing  of  a  species  that 
prompts  action  at  the  State  or  local 
level,  the  impacts  are  not  attributable  to 
critical  habitat  designation.  Take 
prohibitions  under  Hawaii  law  are 
purely  attributable  to  a  listing  decision 
and  do  not  co-extensively  occur  because 
of  critical  habitat  designations.  There 
are  no  take  prohibitions  associated  with 
critical  habitat. 

(64)  Comment:  Several  conunenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  Hawaii's 
Lzmd  Use  Law.  Critical  habitat  could 
result  in  downzoning  luider  State  law. 
HRS  §  205-2(e)  states  that  conservation 
districts  shall  include  areas  necessary 
for  conserving  endangered  species.  HRS 
195D-5.1  states  that  DLNR  shall  initiate 
amendments  in  order  to  include  the 
habitat  of  rare  species.  Even  if  DLNR 
does  not  act,  the  Land  Use  Commission 
may  initiate  such  changes,  or  they  may 
be  forced  by  citizen  suits.  Areas  for 
endangered  species  are  placed  in  the 
protected  subzone  with  the  most  severe 
restrictions.  While  existing  uses  can  be 
grandfathered  in.  downzoning  will 
prevent  landowners  from  being  able  to 
shift  uses  in  the  future,  reduce  market 
value,  and  make  the  land 
unmortgageable.  Although  the  Service 
acknowledges  that  there  could  be 
substantial  indirect  costs  relating  to 
redistricting  of  land  to  the  Conservation 
District,  several  commentators  disagreed 
with  the  characterization  of  these  costs 
as  "minor"  and  with  the  statement  that 
the  probabilities  of  redistricting  as 
"slight  to  small." 

Our  Response:  About  370  acres  of 
privately  owned  agricultural  lands  and 
12  acres  of  privately  owned  urban  lands 
are  included  in  the  final  designation. 
Most  of  the  agricultural  land  is  on 
Niihau  and  all  of  the  urban  land  is  on 
steep  ocean  cliffs.  The  potential 
economic  costs  discussed  in  the  DEA  of 
over  $10  million  associated  with  urban 
Land  in  Unit  Dl  are  no  longer 
anticipated  because  Unit  Dl  has  been 
removed  from  the  final  critical  habitat 
designation  for  biological  reasons. 
Reduction  in  land  values  due  to 
redistricting  land  from  Agricultural  or 
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Urban  District  to  Conservation  District 
could  result  in  a  loss  of  $178,500  in 
property  values  on  Niihau.  The  loss  of 
the  economic  activity  from  ranching  and 
the  increase  in  property  taxes  is 
estimated  at  $4,070  per  year.  Under  this 
scenario,  even  if  a  landowner  has  no 
plans  to  sell  the  land,  the  loss  in  land 
value  could  reduce  potential  mortgage 

Huancing. 

(65)  Comment:  One  commenter  stated 
the  following:  The  State  currently  leases 
some  of  its  lands  for  agriculture  or 
ranching  uses.  There  is  uncertainty 
whether  any  endangered  plant  species 
exists  on  these  lands,  which  have 
historically  been  used  for  agricultural 
and  ranching  purposes,  and  have  been 
subject  to  grazing  and  cultivation 
activities.  If  such  species  do  exist,  State 
law  would  completely  prohibit  or 
substantially  restrict  the  continued  use 
of  these  lands  for  agriculture  or 
ranching  purposes  and  would  clearly 
have  an  adverse  impact  on  the 
operations  of  the  lessees  and  lease 
revenues.  The  DEA  fails  to  establish  that 
the  benefits  of  including  specific  leased 
parcels  outweigh  the  costs. 

Our  Response:  Approximately  37 
acres  of  State  owned  land  are  included 
in  critical  habitat  Units  Hi  and  M,  as 
modified  in  the  final  rule.  The  33  acres 
in  Unit  Hi  comprise  a  sliver  of  land  that 
is  raakai  (toward  the  ocean)  of  the 
existing  road  in  the  northern  portion  of 
the  unit  and  does  not  include  any  fields 
or  grazing  land.  The  State  does  not  have 
any  agricultural  leases  for  the  four  acres 
of  Agricultural  land  in  Unit  M.  As  such, 
the  designation  of  critical  habitat  is  not 
anticipated  to  have  adverse  effects  on 
agricultural  activities  on  State  land. 

(66)  Comment:  Several  commenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law.  specifically  Hawaii's 
Environmental  Impact  Statement  Law. 
HRS  343-5  applies  to  any  use  of 
conservation  land,  and  a  full 
Environmental  Impact  Statement  is 
required  if  any  of  the  significance 
criteria  listed  in  HAR  11-200-12  apply. 
One  of  these  criteria  is  that  an  action  is 
significant  if  it  "substantially  affects  a 
rare,  threatened  or  endangered  species 
or  its  habitat."  This  will  result  in  costly 
procedural  requirements  and  delays. 
However,  the  DEA  does  not 
acknowledge  that  any  impact  on 
endangered  species  habitat  will  be 
deemed  to  be  "significant."  In  addition, 
multiple  commenters  stated  that  the 
DEA  fails  to  evaluate  the  practical  effect 
critical  habitat  designation  will  have  on 
development.  Special  Management  Area 
permits  administered  by  Kauai  County 
as  required  by  Hawaii's  Coastal  Zone 


Management  Act  will  be  harder  to  get, 
will  result  in  delays,  will  cause  a 
decline  in  property  values  and  may 
make  it  impossible  to  develop.  This 
economic  impact  disappears  because 
the  DEA's  bottom  line  erroneously 
counts  only  so-called  "direct"  costs  of 
consultation. 

Several  commenters  also  stated  the 
following:  The  Service  has  taken  the 
position  in  other  states  that  it  has  a  right 
to  intervene  in  local  land  use 
proceedings  if  they  affect  endangered 
species  on  private  property,  as 
evidenced  by  the  Service's  petition  to 
the  local  zoning  board  in  Arizona  to 
postpone  approval  of  a  rezoning  petition 
pending  a  survey  to  determine  the 
extent  to  which  an  endangered  plant 
was  present  on  the  property  even 
though  no  Federal  approval  was  being 
sought.  That  the  Service  does  not 
address  these  activities  in  the  DEA  is  a 
fundamental  error  of  the  analysis. 

Our  Response:  Chapter  VI,  Section 
4.f.(2)  of  the  DEA  discusses  State  and 
county  environmental  review,  with  and 
emphasis  on  Hawaii's  Environmental 
Impact  Statement  Law.  This  section 
indicates  that  if  a  project  is  required  to 
do  an  Environmental  Assessment  (EA) 
and  is  located  in  critical  habitat,  a  more 
expensive  EIS  may  have  to  be  prepared. 
The  estimated  increase  in  costs  to 
prepare  an  EIS  is  $25,000  to  $75,000  per 
project.  There  is  one  project  that  may 
require  an  EA  and  is  located  in  critical 
habitat,  as  modified.  As  such,  the 
additional  environmental  review  cost 
potentially  attributable  to  critical  habitat 
is  $25,000  to  $75,000. 

However,  there  are  no  planned 
development  projects  that  will  require 
State  and  county  development 
approvals  and  are  located  in  critical 
habitat,  as  modified  in  this  final  rule. 
The  following  factors  make  future 
development  projects  in  the  proposed 
critical  habitat  highly  unlikely:  (1)  As 
modified.  99  percent  of  the  proposed 
critical  habitat  is  in  Conservation 
District  where  development  is  severely 
limited:  (2)  almost  all  of  the  remaining 
agricultural  land  is  on  Niihau  in  an  area 
not  subject  to  development  pressure; 
and  (3)  all  of  the  land  in  the  Urban 
District  is  on  steep  ocean  cliffs  that 
cannot  support  development.  Thus,  the 
probability  that  the  Service  will 
intervene  in  State  and  county 
development  approvals  is  regarded  as 
negligible  because  there  is  no 
development  planned  and  almost  no 
development  potential  in  critical 

habitat. 

(67)  Comment:  Several  commenters 
stated  the  following:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 


with  State  law.  specifically  the  State 
Water  Code.  HRS  174C-2  states  that 
"adequate  provision  shall  be  made  for 
protection  of  fish  and  wildlife.  HRS 
174C-71  instructs  the  Commission  of 
Water  Resource  Management  to 
establish  an  instream  use  protection 
program  to  protect  fish  and  wildlife. 
Since  landowners  may  depend  on  water 
pumped  from  other  watersheds,  these 
effects  can  be  far-reaching.  It  is 
impossible  to  tell  from  the  descriptions 
in  the  proposal  whether  any  water 
diversions  will  have  to  be  reduced  as  a 
result  of  listing  and  critical  habitat 
designation.  It  is  unfair  to  dismiss  costly 
but  vital  sources  of  energy  and 
inexpensive  irrigation  water  while 
maintaining  the  highest  level  of  effort  to 
protect  primary  constituent  element  for 
species  that  do  not  physically  reside  in 
the  area  but  may  somehow  be 
transported.  If  the  critical  habitat 
proposal  would  require  reducing  water 
diversions  from  any  stream,  the  Service 
should  investigate  whether  that  would 
take  anyone's  vested  water  rights.  The 
Service  has  an  obligation  to  thoroughly 
investigate  this  issue  and  refrain  from 
designating  critical  habitat  until  it  has 
determined  whether  its  actions  will 
affect  water  use.  Water  sources  and 
irrigation  ditches  that  are  part  of  the 
former  Kekaha  irrigation  system  for  the 
former  Kekaha  Sugar  Plantation  should 
be  removed  from  designation.  At 
minimum,  portions  of  specific  parcels 
that  include  water  sources  or  water 
systems  should  be  removed. 

Our  Response:  No  costs  are  expected 
to  occur  from  such  impacts  to  water 
systems,  because  none  of  the  listed 
plants  are  aquatic  and  therefore  would 
not  cause  a  reduction  in  water 
diversion.  In  addition,  water 
infrastructure,  including  the  Kekaha 
irrigation  system,  is  considered  a 
manmade  feature  and  therefore  would 
not  be  included  in  critical  habitat 
pursuant  to  the  rule,  because  these 
features  and  structures  normally  do  not 
contain,  and  are  not  likely  to  develop, 
any  primary  constituent  elements.  "Thus, 
unless  its  operation  and  maintenance 
would  indirectly  affect  critical  habitat, 
which  is  not  anticipated,  it  should  not 
be  affected  by  section  7  of  the  Act.  (See 
comment  7.m.  of  the  Economic  Analysis 
for  a  discussion  of  the  impacts  of  the 
proposed  designation  on  potential  new 
water  diversions.) 

(68)  Comment:  Several  commenters 
stated  the  following:  The  irrigation 
system  stemming  from  the  North  Fork 
diversion  of  the  Wailua  River  and  the 
hydropower  plant  located  in  Wainiha 
Valley  are  necessary  for  the  continued 
viability  and  possible  expansion  of 
agricultural  activities  on  Kauai. 
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Continued  operation  of  the  systems 
require  registration  permits  from  the 
State  and,  depending  on  the  nature  of 
the  maintenance,  may  require  Army 
Corps  of  Engineers  (COE)  permits.  These 
uses  should  not  be  burdened  with  the 
threat  of  potential  Federal  or  civil  action 
prohibiting  or  delaying  their  continued. 
or  expanded  use.  Furthermore,  any 
additional  requirement  brought  about  by 
a  critical  habitat  designation  would  be 
borne  by  the  system's  end  users. 
Similarly,  restoration  of  the  taro  fields 
in  Haena  State  Park  would  require  a 
COE  permit.  The  designation  of  this  area 
as  critical  habitat  would  make  it 
unlikely  that  this  permit  would  be 
approved,  thus  froistrating  the  efforts 
and  development  of  the  park. 
Additional  analysis  of  costs  associated 
with  hydropower  development  is 
warranted.  Such  analysis  would 
indicate  that  agricultural  lands  and 
hydropower  development  should  be 
excluded  from  designation  of  critical 
habitat  because  benefits  of  exclusion 
would  far  outweigh  the  benefits  of 
designation  and  the  exclusion  would 
not  result  in  the  extinction  of  the 
species. 

Our  Response:  The  irrigation  system 
stemming  from  the  North  Fork  diversion 
of  the  Wailua  River,  the  diversion  and 
hydropower  plant  located  in  Wainiha 
Valley,  the  taro  fields  in  Haena  State 
Park,  and  all  areas  downstream  from 
these  water  systems/improvements  have 
been  removed  from  the  critical  habitat 
as  modified  in  this  final  rule.  In 
addition,  as  noted  in  responses  to  other 
comments,  none  of  the  listed  plants  are 
aquatic  and  therefore  would  not  cause  a 
reduction  in  water  diversion.  Thus,  no 
costs  are  expected  from  continued 
operation  of  these  water  systems. 

Chapter  VI,  section  3.i.  of  the  DEA 
discusses  the  potential  for  additional 
hydropower  development  in  the  areas 
proposed  as  critical  habitat.  Since  the 
publication  of  the  DEA,  information 
regarding  a  hydropower  diversion  and 
powerhouse  in  the  upper  Wainiha 
Valley  was  made  available.  This  ' 
hydropower  plant  was  proposed  in  the 
1980's,  but  due  to  the  landowner's 
capital  limitations  at  the  time,  it  was  not 
constructed.  There  are  no  current  plans 
to  continue  to  investigate  the  feasibility 
of  the  project,  but  the  potential  for 
futiu«  development  adds  to  the  land 
value  of  the  Upper  Wainiha  Valley. 
However,  the  area  planned  for  the 
'diversion,  powerhouse,  and  other 
project  elements  are  no  longer  included 
in  critical  habitat  as  Ihodified.  As  such, 
no  costs  associated  with  future 
hydropower  development  potential  are 
anticipated. 


(69)  Comment:  One  commenter  stated 
the  following:  In  discussing  possible 
future  hydropower  facilities,  the  DEA 
appears  to  contradict  itself  by  saying 
that  in  May  2001  a  company  filed  an 
application  with  the  Federal  Energy 
Regulation  Commission  for  a 
preliminary  permit  and  then  sa)dng  it  is 
"highly  unlikely"  that  any  additional 
hydro  plants  will  be  built.  If  critical 
habitat  designations  make  it  all  but 
impossible  to  build  a  new  hydropower 
facility,  which  seems  to  be  the 
implication  of  the  DEA,  then  the 
designations  contradict  the  State  and 
national  policies  of  promoting  energy 
independence. 

Our  Response:  Chapter  VI.  Section  3.i. 
of  the  DEA  does  mention  that  in  May 
2001,  a  company  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  to  build  a  dam  on 
the  lower  Wailua  River  and  that  the  area 
affected  by  this  project  is  outside  of 
critical  habitat.  The  DEA  also  states  that 
"it  is  highly  unlikely  that  additional 
plants  will  be  built  in  the  next  10  years 
in  areas  that  could  impact  the  proposed 
critical  habitat."  This  statement  is 
supported  by  studies  performed  by  the 
State  Department  of  Business,  Economic 
Development,  and  Tourism  (DBEDT)  of 
the  areas  in  critical  habitat,  and  current 
plans  of  those  who  ovm  land  in  critical 
habitat.  In  addition,  the  planned 
generating  capacity  on  Kauai  is 
sufficient  to  supply  projected  demand 
over  the  10-year  period  of  the  analysis. 
Since  the  proposed  critical  habitat  does 
not  cover  the  entire  island  of  Kauai, 
these  two  statements  are  not 
contradictory. 

Furthermore,  development  of  a  new 
hydropower  plant  would  still  be 
possible  even  if  the  hydropower  plant 
was  located  upstream  or  within  critical 
habitat.  If  the  project  had  Federal 
involvement,  and  the  Federal  action 
agency  determined  the  project  may 
affect  critical  habitat  ol"  listed  species, 
the  Federal  action  agency  would  enter 
into  section  7  consultation  with  the 
Service.  The  section  7  consultation 
process  is  described  in  detail  in  Chapter 
Ul  of  the  DEA. 

(70)  Comment:  One  commenter  stated 
the  following:  On  Maui,  there  is  an 
administrative  contested  case 
proceeding  pending  before  the  Board  of 
Land  and  Natural  Resources  that 
involves  the  diversion  of  millions  of 
gallons  of  water.  Any  diversion  in  or 
upstream  of  critical  habitat  will  be 
challenged  by  people  who  oppose  all 
diversions  on  principle.  They  will 
contend  that  diverting  water  from 
endangered  plants  risk  driving  them  to 
extinction.  Opponents  of  diversions 
could  use  the  critical  habitat 


designations  to  invent  a  colorable 
argument  sufficient  to  delay  and 
confuse  water  use  decisions. 

Our  Response:  Chapter  VI,  section 
3.j.(2).  of  the  DEA  states  that  it  is  highly 
unlikely  that  a  new  ditch  system  or 
major  expansion  to  an  existing  one 
(including  new  diversions)  would  be 
proposed  or  approved  in  the  proposed 
critical  habitat.  This  assessment  is  made 
due  to  the  existing  protections  provided 
by  the  baseline  environmental 
regulations  (described  in  Chapter  IV  of 
the  DEA),  the  projected  demand  for 
additional  diversions  for  irrigation 
above  and  beyond  the  existing  supply, 
and  current  environmental  concerns,  as 
well  as  likely  public  opposition  to 
stream  diversions. 

None  of  the  plants  for  which  critical 
habitat  is  designated  on  Kauai  or  Niihau 
in  this  final  rule  are  aquatic.  These 
plants  rely  on  rainwater  that  percolates 
down  through  the  substratum  and  is 
absorbed  by  the  plant's  roots.  Thus, 
local  rainfall  and  localized  surface 
runoff  are  the  critical  factors  that  affect 
the  habitat  of  the  listed  plants.  In 
addition,  water  infrastructure,  including 
irrigation  systems,  are  considered 
manmade  features  and  therefore  would 
not  be  included  in  critical  habitat 
pursuant  to  the  rule,  because  these 
features  and  structures  normally  do  not 
contain,  and  are  not  likely  to  develop, 
any  primary  constituent  elements.  Thus, 
unless  its  operation  and  maintenance 
would  indirectly  affect  critical  habitat, 
which  is  not  anticipated,  it  should  not 
be  affected  by  section  7  of  the  Act.  (See 
comment  7.m.  of  the  Economic  Analysis 
for  a  discussion  of  the  impacts  of  the 
proposed  designation  on  potential  new 
water  diversions.) 

We  are  unable  to  find  documentation 
of  extinction  of  Hawaiian  plants  due  to 
water  diversions  and  are  unable  to 
comment  on  the  speculation  that  people 
who  oppose  all  water  diversions  on  , 
principle  will  challenge  any  future  or 
current  diversions  by  contending  that 
diverting  water  fi^m  endangered  plants 
risks  driving  them  to  extinction. 

(71)  Comment:  Two  commenters 
stated  the  following:  The  estimated  total 
costs  of  designating  critical  habitat  are 
deceptively  low  because  they  exclude 
costs  that  "are  difficult  to  estimate."    = 
However,  the  costs  of  conservation 
management  are  quantifiable  and 
examples  of  cost  per  acre  are  available 
from  watershed  management  projects 
around  the  State.  There  is  no  reason 
why  these  costs  should  be  ignored  in 
the  DEA.  If  included,  these  costs  will 
certainly  outweigh  the  benefits  of 
designation.  The  DEA  also 
underestimates  the  economic  costs 
because  they  are  limited  to  what  is 
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likely  to  occur  within  10  years  even 
though  critical  habitat  designation  is 
permanent  and  not  automatically 
revised  if  there  is  new  evidence  of  the 
benefits  of  non-designation,  or  if  the 
species  is  delisted. 

Our  Response:  As  noted  above,  the 
illustrative  cost  of  conservation 
management  of  the  entire  critical  habitat 
as  modified  is  $1.8  million  per  year.  In 
addition,  as  discussed  in  the  economic 
analysis,  while  there  is  no  existing 
obligation  to  proactively  manage  laijds 
in  critical  habitat  to  control  threats, 
there  is  a  undetermined  probability  that 
a  State  or  Federal  court  could  mandate 
conservation  management. 

A  listed  species  is  delisted  when  it  is 
recovered  or  has  gone  extinct.  Recovery 
is  defined  as  no  longer  needing  the 
protections  provided  by  the  Endangered 
Species  Act.  including  critical  habitat. 
As  such,  when  a  species  is  delisted,  its 
critical  habitat  would  also  be 
"undesignated."  Furthermore,  as 
indicated  by  the  DEA,  many  landowners 
and  managers  do  not  have  specific  plans 
for  projects  beyond  10  years,  and 
forecasts  of  future  economic  activity  are 
based  on  current  socio-economic  trends 
and  the  current  level  of  technology,  both 
of  which  are  likely  to  change  over  the 
long  term.  However,  information 
available  in  documents  with  planning 
horizons  that  are  longer  than  10  years 
such  as  the  Kauai  Planning 
Department's  Kauai  General  Plan  (2002). 
and  the  State  Department  of 
Transportation  Kauai  Long  Range  Land 
Transportation  Plan  (1997)  are 
'  considered  in  the  preparation  of  the 
DEA  and  the  Addendum. 

(72)  Comment:  One  commenter  stated 
the  following:  The  conclusion  under 
E.O.  12866  that  the  rule  will  not  have 
an  annual  economic  effect  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  any  sector  of  the 
economy  or  State  or  local  governments 
or  communities,  is  flawed  because  it 
does  not  consider  the  major  adverse 
impacts  from  secondary  effects. 

Our  Response:  For  the  reasons 
explained  in  the  economic  analysis,  the 
rule  is  not  expected  to  have  an  annual 
economic  effect  of  $100  million  or  more. 
As  indicated  in  Table  Add-2,  the 
annualized  direct  costs  of  the 
implementation  of  section  7  for  the 
listed  plants  ranges  from  approximately 
$17,800  to  $112,500.  While  the 
probability  that  many  of  the  indirect 
effects  will  occur  is  low  or  unknown, 
the  total  worst  case  scenario  for  the 
indirect  costs  of  critical  habitat,  as 
modified,  includes  (1)  $513,000  in 
direct  and  indirect  annual  sales  from  the 
loss  of  economic  activity  associated 
with  hunting  (however,  the  decrease  in 


expenditures  by  the  displaced  hunters 
would  probably  be  spent  on  other 
recreational  activities,  goods  and 
services,  so  this  figure  is  likely  to 
overstate  the  economic  costs);  (2) 
$149,000  per  year  in  the  loss  of  hunter 
benefits  (however,  as  above,  some  of 
this  loss  will  be  offset  by  benefits 
derived  from  alternative  recreational 
activity):  (3)  $1.8  million  in  annual 
conservation  management  costs  (some 
of  which  may  be  in  the  form  of  new 
Federal  funds  to  Hawaii  and  thus 
represent  an  increase  the  regional 
economy  instead  of  a  loss);  (4) 
approximately  $1 78.500  in  lost  property 
values:  (5)  $3,570  in  an  annual  loss  of 
economic  activity  associated  with 
ranching;  (6)  $500  in  increased  property 
taxes;  (7)  $25,000  to  $75,000  in  the 
additional  cost  to  prepare  an  EIS;  and 
(8)  $53,000  to  $169,000  in  the  costs  to 
investigate  the  implications  of  critical 
habitat.  Annualized,  these  indirect  costs 
amount  to  $2.49  million  to  $2.51 
million  per  year.  The  sum  of  the  direct 
and  indirect  costs,  annually,  ranges 
from  $2.51  million  to  $2.62  million, 
significantly  less  than  the  $100  million 
level  of  significance. 

(73)  Comment:  Several  conunenters 
stated  the  following:  Critical  habitat 
designation  could  indirectly  result  in 
limitations  or  special  management 
requirements,  such  as  fencing  or  control 
of  invasive  species,  being  established  on 
private  lands.  These  requirements  could 
result  in  considerable  cost  to  both  the 
State  and  private  landowners.  The  DEA 
estimates  that  the  Palila  case  may  be 
interpreted  to  mandate  private 
conservation  and  could  cost  Kauai 
landowners  $3  million  or  more  per  year. 
These  costs  should  be  considered. 
Where  such  costs  are  likely  to  outweigh 
the  benefits,  the  Service  should 
determine  that  critical  habitat 
designation  is  not  prudent.  At 
minimum,  areas  proposed  for 
Resignation  should  be  significantly 
reduced  so  that  any  special  management 
measures  that  may  eventually  be 
mandated  through  litigation  are  of  a 
scale  that  is  reasonable  and  cost 
effective  to  implement. 

Our  Response:  Section  4(a)(3)(A)  of 
the  Act  directs  the  Secretary  to 
designate  critical  habitat  to  the 
"maximum  extent  prudent  and 
determinable."  Critical  habitat  is  not 
prudent  when  one  or  both  the  following 
situations  exist:  (i)  A  species  is 
threatened  by  taking  or  other  human 
activity  and  identification  of  critical 
habitat  would  increase  the  degree  of 
threat;  or  (ii)  designation  would  not  be 
beneficial  to  the  species.  50  CFR 
424.12(a)(1).  Thus  the  costs  of 
designation  are  not  considered  in 


analyzing  whether  critical  habitat  is 
prudent.  However,  such  costs  are 
considered  under  section  4(b)(2)  of  the 
Act.  which  directs  the  Secretary  to  take 
into  consideration  the  economic  and 
other  impacts  of  designation  and 
authorizes  the  Secretary  to  exclude  any 
area  if  she  determines  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  it  as  critical  habitat,  unless 
it  will  result  in  extinction  of  the  species. 
The  Act  does  not  obligate  landowners 
to  manage  their  land  to  protect  critical 
habitat,  nor  would  landowners  and 
managers  be  obligated  under  the  Act  to 
participate  in  projects  to  recover  a 
species  for  which  critical  habitat  has 
been  established.  However,  the  DEA  and 
the  Addendum  discuss  the  potential 
mandate  for  conservation  management 
pursuant  to  litigation  and  the  resulting 
costs  for  the  proposed  designation  on 
Kauai.  The  cost  of  conservation 
management  for  the  critical  habitat  as 
modified  could  be  approximately  $1.8 
million  per  year.  However,  there  is  an 
undetermined  probability  that  this 
impact  will  occur. 

(74)  Comment:  Several  commenters 
stated  the  following:  The  cost  of 
potential  citizen  suits  preventing  certain 
activities  or  requiring  some  sort  of 
management  in  critical  habitat  was  not 
discussed  in  the  DEA.  Litigation 
regarding  land  management 
requirements  is  not  only  foreseeable,  but 
likely.  The  proposals  will  give  the 
government  and  the  environmental 
groups  a  legal  excuse  to  attack  and 
severely  damage  anyone  who  grows 
endangered  Hawaiian  plants,  and  also 
anyone  whose  land  is  listed  as  critical 
habitat.  Human  freedom  and 
constitutional  principles  are  far  more 
important  than  biologically  incompetent 
plants.  Critical  habitat  designation  will 
bring  unnecessary  and  costly  litigation, 
thus  creating  an  economic  disaster  that 
would  severely  challenge  one  private 
landowner's  economic  viability.  These 
official  listings  will  also  give  the 
government  and  the  environmental 
groups  a  legal  excuse  to  meddle 
destructively  in  the  affairs  of  Niihau. 
Our  Response:  As  discussed  in  the 
DEA  and  in  the  Addendum,  an 
undetermined  probability  exists  that  a 
Federal  or  State  court  could  mandate 
certain  indirect  impacts  as  a  result  of 
critical  habitat.  However,  it  is  beyond 
the  scope  of  the  economic  analysis  to 
assess  the  legal  merits  of  the  arguments 
for  or  against  the  various  indirect 
impacts,  the  probability  that  a  lawsuit 
will  be  filled,  and.  jf  filed,  to  identify 
possible  outcomes  df  a  court  decision 
and  the  associated  probabilities. 
However,  whenever  possible,  the  DEA 
and  the  Addendum  present  the  worst- 
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case  scenario  of  the  costs  associated 
with  the  potential  outcomes  of  third 
party  lawsuits. 

(75)  Comment:  Several  commenters 
stated  the  following:  A  strip  of  Grove 
Farm-owned  land  along  the  coastline 
from  the  Poipu  Bay  Golf  Course  to 
Kawelikoa  Point  is  being  proposed  for 
critical  habitat.  Although  much  of  this 
land  is  within  the  Conservation  District 
and  development,  if  any.  is  expected  to 
be  minimal,  critical  habitat  designations 
may  affect  current  activities  that  exist  in 
this  area,  as  well  as  possible  future 
activities,  such  as.  hiking,  kayaking  or 
horseback  riding.  The  Poipu  Mahaulepu 
property  also  has  future  potential  as  a 
quality  resort  development,  with 
potential  construction  valued  in  the 
hundreds  of  millions  of  dollars  and 
employment  and  housing  for  over  a 
thousand  residents.  The  U.S.  N^»y 
currently  has  14  beach  cottages  and  an 
officers  beach  facility  within  its  Pacific 
Missile  Range  Facility  (PMRF).  Funding 
has  been  appropriated  to  add  six 
cottages  and  future  plans  provide  for 
additional  cottages  to  follow.  Completed 
documents  also  identify  construction 
plans  for  other  new  facilities  and 
structures  on  PMRF.  The  economic 
analysis  does  not  adequately  consider 
such  future  costs. 

Our  Response:  Activities  such  as 
hiking,  kayaking,  and  horseback  riding 
are  not  identified  as  threats  to  critical 
habitat  in  the  proposed  rule.  As  such, 
any  additional  environmental  review  or 
modification  to  these  activities  directly 
or  indirectly  attributable  to  critical 
habitat  is  anticipated  to  be  negligible. 
The  planned  site  for  the  Poipu 
Mahaulepu  resort  and  the  14  beach 
cottages  at  PMRF  are  not  included  in 
critical  habitat  as  modified.  The 
potential  costs  associated  with  other 
plaimed  construction  at  PMRF  are 
discussed  in  Chapter  VI.  section  3.m.  of 
the  DEA  and  in  section  3.b.  of  the 
Addendum. 

(76)  Comment:  Several  commenters 
stated  the  following:  Portions  of  the 
proposed  critical  habitat  designations 
are  within  the  Conservation  District. 
Although  there  are  no  intense  activities 
occurring  on  these  lands,  roadway  and 
water  systems  traverse  some  of  these 
lands.  Critical  habitat  designations  may 
affect  operations  and  maintenance  of 
these  systems  as  well  as  any  future 
change  in  use  of  the  lands. 

Our  Response:  As  mentioned  in  the 
proposed  rule  and  in  Chapter  I  of  the 
DEA,  existing  manmade  features  and 
structures  do  not  contain,  and  are  not 
likely  to  develop,  primary  constituent 
elements  essential  for  the  conservation 
of  the  listed  species.  These  featiu^s  and 
structures  are  considered  "unmapped 


holes"  that  are  found  within  the 
boundaries  of  critical  habitat  units  but 
are  not  considered  by  the  Service  to  be 
part  of  critical  habitat.  As  such,  there 
are  unlikely  to  be  any  direct  section  7 
related  costs  to  the  operation  and 
maintenance  (O&M)  of  existing  features 
and  structures. 

The  inclusion  of  these  features  and 
structures  in  the  critical  habitat 
boundaries  could  indirectly  affect  the 
activities  associated  with  the  existing 
features  due  to  an  increase  in  State  and 
county  environmental  review.  However, 
any  additional  delays  or  modifications 
as  a  result  of  the  increased  State  and 
county  review  are  anticipated  to  be 
negligible  because  manmade  features 
and  structures  do  not  contain  the 
primary  constituent  elements  for  the 
listed  plants. 

The  DEA  and  the  Addendum  present 
all  of  the  reasonably  forseeable  projects, 
land  uses,  and  activities  that  could 
occur  within  critical  habitat  over  the 
next  ten  years.  While  there  may  be  some 
unknown  future  change  in  the  use  of  the 
land  in  the  Conservation  District  in 
critical  habitat,  there  is  insufficient 
information  to  assess  the  potential 
indirect  or  direct  effects  critical  habitat 
will  have  on  the  land  use.  However,  any 
impact  attributable  to  critical  habitat  is 
anticipated  to  be  minor  due  to  the 
existing  protections  provided  by 
Conservation  District  and  other  baseline 
regulations  discussed  in  Chapter  IV  of 
the  DEA. 

[77)  Comment:  Several  commenters 
stated  the  following:  Kauai's  economy  is 
far  from  robust  and  serious 
consideration  must  be  given  to  the 
economic  consequences  of  designating 
critical  habitat.  The  total  designation  of 
99.206  acres  on  Kauai  and  697  acres  on 
Niihau  encompass  approximately  one- 
foiuth  of  the  total  land  area  of  Kauai 
County  and  is  of  grave  concern. 

Our  flesponse;  Critical  habitat,  as 
modified,  includes  roughly  15  percent 
of  the  island  of  Kauai  and  less  than  one  ^ 
percent  of  the  island  of  Niihau.  The 
economic  costs  to  the  economy  of  Kauai 
County  (which  includes  both  Kauai  and 
Niihau)  are  expected  to  be  minimal 
because  (1)  as  modified,  99  percent  of 
the  proposed  critical  habitat  is  in 
Conservation  District  where 
development  and  other  economic 
activity  is  severely  limited;  (2)  almost 
all  of  the  remaining  agricultural  land  is 
on  Niihau  in  an  area  not  subject  to 
development  pressure;  and  (3)  all  of  the 
land  in  the  Urban  District  "is  on  steep 
ocean  cliffs  that  cannot  support 
development. 

(78)  Comment:  Several  commenters 
stated  the  following:  All  Hawaiian  plant 
recovery  plans  call  for  fencing  to  keep 


feral  animals  away  irom  the  plants.  Yet 
the  Service  has  stated  that  the  99.000 
acres  being  designated  as  critical  habitat 
on  Kauai  will  have  no  impact  on  the 
hunters.  Clarification  of  this  statement 
is  needed.  Critical  habitat  designation 
will  greatly  impact  the  public  hunting 
program  and  deprive  hunters  access  to 
lands  they  have  used  for  generations  for 
recreation  as  well  as  food  supplement 
for  their  families.  This  loss  is  of  further 
significance,  given  Kauai's  hard-pressed 
economy  and  the  recent  closures  of 
Amfac  and  Kekaha  Sugar  plantations. 
The  State  could  also  lose  much  needed 
revenues  to  continue  its  game  and  area 
management  services  as  sales  of  hunting 
licenses  would  decrease.  This,  in  turn, 
would  result  in  the  overgrowth  of  non- 
endangered  plant  species  that  will 
eventually  overrun  the  protected 
endangered  species  population.  Also, 
limitations  on  game  himting  in  areas  of 
critical  habitat  may  lead  to  an  increase 
in  the  numbers  of  wild  pigs  and  goats, 
which  would  feed  on  the  endangered 
plant  species. 

Our  Response:  Chapter  VI,  sections     - : 
3.a.  and  4.b.  of  the  DEA  and  section  4.a. 
of  the  Addendum  discuss  the  potential 
effects  the  implementation  of  section  7 
for  the  listed  plants  will  likely  have  on 
hunting,  as  well  as  the  potential  indirect 
effect  critical  habitat  could  have  on 
hunting.  The  direct  effects  include  costs 
ranging  from  $9,000  to  $17,600  for  two 
section  7  consultation  between  the 
Service  and  DLNR  and  costs  ranging 
from  $50,000  to  $100,000  for  project 
modifications  associated  with  State 
game  management  activities.  The 
indirect  effects  include  a  slight 
probability  of  a  change  in  State  game 
management  policy  and  an 
undetermined  probability  of  a 
successful  third  party  lawsuit  to 
mandate  conservation  management  of 
State  and  private  lands,  which  could 
include  fencing  to  exclude  feral 
ungulates.  The  potential  drop  in 
hunting  activity  translates  into  a 
decrease  in  annual  economic  activity 
related  to  hunting  on  Kauai  of  about 
$297,000  in  direct  sales  (a  figure  that 
includes  expenditures  on  hunting 
licenses);  $513,000  in  total  direct  and 
indirect  sales;  nine  jobs;  and  $1 76,000 
in  income,  as  well  as  a  loss  of  $149,000 
in  hunter  behefits.  However,  the 
decrease  in  expenditiu«s  and  hunter 
benefits  would  probably  be  off-set  by 
expenditures  and  benefits  associated 
with  other  recreational  activities,  so 
these  figures  are  likely  to  overstate  the 
economic  costs.  If  the  critical  habitat,  as 
modified,  is  fenced  to  exclude 
ungulates,  the  annual  cost  of 
conservation  management  for  the  listed 
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plants  would  be  approximately  $1 .8 

million. 

A  critical  habitat  designation  does  not 
in  any  way  create  a  wilderness  area, 
pr^erve  or  wildlife  rehige.  nor  does  it 
close  an  area  to  human  access  or  use.  It 
applies  only  to  activities  sponsored  at 
least  in  part  by  Federal  agencies.  Land 
uses  such  as  logging,  grazing  and 
recreation  that  may  require  Federal 
permits  may  take  place  if  they  do  not 
adversely  modify  critical  habitat. 
Critical  habitat  designations  do  not 
constitute  land  management  plans.  A 
designation  of  critical  habitat  does  not 
require  a  private  or  State  landowner  to 
fence  the  designated  area  and/or  remove 
game  mammals.  However,  feral 
ungulates  have  been  extremely 
important  causes  of  vegetation  decline 
in  Hawaii  (Cuddihy  and  Stone  1990) 
and  have  been  identified  as  a  primary 
threat  to  many  of  the  listed  plant  species 
on  Kauai.  The  Service  recognizes  that 
populations  of  many  game  mammal 
species  affect  the  distribution  and 
abundance  of  many  listed  endangered 
plant  and  animal  species  to  varying 
degrees,  either  directly  or  indirectly.  We 
also  recognize  that  game  mammal 
hunting  is  a  highly  valued  activity  to  a 
portion  of  the  present-day  Hawaiian 
culture.  We  recognize  hunting  as  an 
important  tool  to  manage  wild 
populations  of  game  and  support 
hunting  as  a  recreational  activity  and 
the  maintenance  of  game  mammal 
hunting  programs  within  the  State  of 
Hawaii.  However,  Federal  and  State  law 
dictate  that  hunting  programs  should  be 
designed  and  executed  in  a  way  that  is 
compatible  with  endangered  species 
conservation.  Game  mammal  hunting 
programs  should  not  only  prevent 
extinction,  but  allow  for  the  recovery  of 
federally  listed  endangered  and 
threatened  species.  The  Service  also 
recognizes  that  under  certain 
circumstances,  removal  of  ungulates  can 
result  in  an  increase  in  weedy  growth 
and  associated  fire  risk,  and  we 
recommend  that  ungulate  management 
programs  assess  and  address  this  issue. 
(79)  Comment:  The  Navy  commented 
that:  There  is  no  indication  that  the 
specific  Navy  parcels  are,  in  fact,  critical 
to  the  survival  of  these  species;  the  vast 
majority  of  the  proposed  areas  to  be 
designated  are  presently  unoccupied  by 
the  species  in  question  and  their 
successful  introduction  to  and  survival 
in  these  areas  is  speculative;  and  the 
proposed  areas  are  presently  utilized  for 
national  defense  operations  that  may 
present  incompatibilities  with  the 
objective  of  species  preservation. 
Therefore,  the  benefits  of  excluding  the 
areas  outweigh  the  benefits  of  specifying 
these  areas  as  part  of  the  critical  habitat. 


Our  Response:  We  haye  had 
numerous  discussions  with  the  Navy 
regarding  these  areas,  and  as  a  result, 
have  removed  some  sections  of  the  units 
for  these  species,  based  on  either  the 
lack  of  primary  constituent  elements  or 
the  presence  of  structures  and  areas 
used  for  Navy  training  operations.  The 
remaining  areas  are  not  excluded 
because  they  contain  at  least  one  of  the 
primary  constituent  elements  for 
Panicum  niihauense  as  described  in  the 
"Hawaiian  plants — Constituent 
elements"  section.  These  areas  are 
essential  to  the  recovery  of  Panicum 
niihauense  because  not  enough  other 
areas  that  contain  these  primary 
constituent  elements  outside  of  the 
PMRF  are  known  to  exist  in  order  to 
meet  our  goals  of  8  to  10  populations. 

(80)  Comment:  One  commenter  stated 
the  following:  It  is  not  prudent  to 
designate  critical  habitat  on  Niihau  as  it 
may  serve  to  restrict  Federal  actions  that 
promote  the  readiness  of  our  nation's 
fighting  forces.  The  operations  most 
likely  to  be  impacted  would  be  the 
Special  Warfare  and  the  downed  pilot 
recovery  training  exercised  by  the  U.S. 
Marine  Corps  and  U.S.  Navy.  Disruption 
of  these  activities  may  also  result  in 
negative  economic  impact  to  Niihau 
residents. 

Our  Response:  The  potential  project 
modifications  as  a  result  of  the 
implementation  of  section  7  for  the 
plants  on  military  activities  on  Niihau 
are  discussed  in  Chapter  VI.  section 
3.m.  of  the  DEA.  These  project 
modifications  include  placing  stakes  in 
the  groimd  to  mark  the  boundaries  of 
the  areas  which  should  be  avoided.  The 
Navy  may  also  give  maps  to  military 
personnel  before  they  are  deployed  to 
the  area  to  delineate  these  areas.  The 
total  cost  of  these  project  modifications 
is  estimated  at  $6,000.  Given  that  the 
proposed  critical  habitat  as  modified 
covers  less  than  one  percent  of  Niihau, 
and  the  military  uses  much  of  the  island 
for  Special  Warfare  and  the  downed 
pilot  recovery  training,  the  avoidance  of 
the  areas  in  critical  habitat  is  not 
anticipated  to  have  an  effect  on  the 
readiness  of  our  nation's  fighting  forces 
or  Niihau  residents. 

(81)  Comment:  One  commenter  stated 
the  DEA  lacks  a  thorough  benefits 
analysis.  Multiple  commenters  stated 
that  the  DEA  ignored  the  benefit  of 
keeping  other  native  species  off  the 
endangered  species  list,  of  maintaining 
water  quality  and  quantity,  of  promoting 
ground  water  recharge,  and  of 
preventing  siltation  of  the  marine 
environment,  thus  protecting  coral  reefs. 
Another  commenter  noted  that 
additional  benefits  of  critical  habitat 
include  combating  global  warming. 


providing  recreational  opportunities, 
attracting  ecotourism.  and  preserving 
Hawaii's  natural  heritage.  Although  the 
DEA  makes  general  observations  of  the 
benefits  associated  with  designating 
critical  habitat,  it  makes  no  attempt  to 
quantify  these  acknowledged  benefits. 
The  Service  must  use  the  tools  available 
such  as  a  University  of  Hawaii 
Secretariat  for  Conservation  Biology 
study  that  estimated  the  value  of 
ecosystem  services,  to  determine  the 
benefits  of  critical  habitat.  On  the  other 
hand,  one  commenter  stated  that  the 
DEA  overestimates  economic  benefits 
and  many  of  the  alleged  benefits  are 
entirely  speculative,  unquantifiable  or 
lack  any  commercial  value.  In  addition, 
treating  "better  siting  of  projects  by 
developers  so  as  to  avoid  costly  project 
delays,"  as  an  economic  benefit  is 
circular.  The  costly  project  delays  result 
fi-om  regvdations.  They  could  be  avoided 
by  not  imposing  the  regulations  in  the 
first  place. 

Our  Response:  Chapter  VI.  Sections  6 
and  7  of  the  DEA  discusses  the  potential 
benefits  addressed  in  the  above 
comments.  However,  the  DEA  also 
indicates  that  these  benefits  are  not 
quantified  due  to  lack  of  information  on 
the  value  of  the  enviroiunental  benefits 
that  would  be  attributable  specifically  to 
the  critical  habitat  designations  (i.e..  the 
benefits  over  and  above  those  which 
will  occvu  due  to  other  existing 
protections,  and  over  and  above  the 
benefits  fi-om  other  conservation 
projects).  In  addition,  there  is  a  lack  of 
(1)  scientific  studies  regarding 
ecosystem  changes  due  to  critical 
habitat,  and  (2)  economic  studies  on  the 
per-unit  vjdue  of  the  changes. 

The  1999  analysis  by  University  of 
Hawaii  (UH)  economists  on  the  total 
value  of  environmental  services 
provided  by  Oahu's  Koolau  Moimtains 
was  used  in  the  DEA  as  a  resource 
document  for  concepts,  and  for 
identifying  documents  that  report  the 
origind  research  on  certain  subjects. 
However,  the  UH  study  has  limited 
applicability  for  valuing  the  benefits  of 
plants  critical  habitat  designation  for  a 
number  of  reasons.  First,  the  UH  study 
had  a  different  purpose  which  was  to 
estimate  the  total  value  of 
environmental  benefits  provided  by  the 
entire  Koolau  Mountains  on  the  island 
of  Oahu  versus  the  value  of  the  more 
limited  benefits  provided  by  the 
proposed  plants  critical  habitat  on  the 
island  of  Kauai.  Consistent  with  its 
purpose,  the  UH  study  provides  no 
estimates  of  the  changes  in 
environmental  conditions  resulting  bom 
changes  in  land  management  due  to 
critical  habitat  designations. 


Federal  Register /Vol.  68,  No.  39 /Thursday.  February  27,  2003 /Rules  and  Regulations  9175 


Furthermore,  many  of  the 
assumptions  and  much  of  the  analysis 
in  the  UH  study  are  not  transferable  to 
the  economic  analysis  for  the  plants 
critical  habitat.  For  example,  the  value 
of  water  recharge  in  the  UH  study 
reflects  projected  water  supply  and 
demand  conditions  on  Oahu — an  island 
which  is  nine  percent  larger  than  Kauai 
but  has  a  population  of  more  than  12 
times  that  of  Kauai.  Also,  the  UH  benefit 
analysis  of  reducing  soil  runoff  is 
unique  to  three  valleys  that  drain 
through  partially  channelized  streams  in 
xu-ban  areas  into  the  maimiade  Ala  Wai 
Canal.  Since  this  canal  was  designed 
with  inadequate  flushing  from  stream  or 
ocean  ciuxents.  it  functions  as  an 
unintended  settling  basin  so  must  be 
dredged  periodically.  In  addition,  the 
recreational  and  ecotourism  values  ' 
provided  in  the  UH  study  apply  to  areas 
that  are  accessible  to  most  hikers,  which 
is  not  the  case  with  most  of  the  plants 
critical  habitat.  As  mentioned  in  the 
DEA.  most  of  the  plants  critical  habitat 
units  are  located  in  the  mountainous 
interior  of  Kauai.  Much  of  the  proposed 
critical  habitat  has  steep  slopes,  remote 
locations,  and  difficult  access;  some  of 
the  units  are  accessible  only  by 
helicopter  and  are  rarely  visited. 

Chapter  VI,  section  6.c.  of  the  DEA 
discusses  a  potential  benefit  of  critical 
habitat  to  developers.  By  knowing  the 
critical  habitat  boundaries,  developers 
can  site  projects  outside  the  boundaries, 
thereby  avoiding  certain  issues  related 
to  threatened  and  endangered  species. 
As  such,  the  benefit  is  not  circular, 
because,  as  a  result  of  critical  habitat, 
developers  can  avoid  take  issues 
associated  with  section  9  of  the  Act  and 
the  other  baseline  regulations  protecting 
listed  species  discussed  in  Chapter  IV  of 
the  DEA. 

(82)  Comment:  Several  commenters 
stated  the  following:  Existence  values 
should  be  quantified.  Studies  referenced 
in  the  analysis  contain  information 
about  how  much  people  would  be 
willing  to  pay  to  save  various  species. 
Even  assuming  plants  are  non- 
charismatic  and  therefore  would  justify 
lower  values,  there  would  still  be  a 
value  of  $6  per  household  per  year.  If 
the  study  is  able  to  take  values  for  a  day 
of  hunting  fi-om  the  State  of  Idaho  and 
apply  them  to  Hawaii,  it  should  be 
equally  able  to  take  values  from  studies 
which  have  looked  at  other  species  to 
get  some  sense  of  what  people  would 
pay  to  make  sure  these  species  recover 
and  do  not  go  extinct. 

Our  Response:  When  primary 
research  on  benefits  is  not  feasible, 
economists  fi«quently  rely  on  the 
method  of  benefits  transfer.  Benefits 
transfer  involves  application  of  results 


of  existing  valuation  studies  to  a  new 
policy  question.  Two  core  principals  of 
defensible  benefits  transfer  are  (1)  the 
use  of  studies  that  apply  acceptable 
techniques  to  generate  welfare  values, 
and  (2)  similarity  between  the  good 
being  valued  in  the  literatiue  and  the 
good  being  valued  in  the  policy  context 
to  which  the  transfer  is  being  made  [i.e., 
the  protection  afforded  the  plants  by 
critical  habitat).  No  known  studies  exist 
on  quantified  data  on  the  value  of 
plants.  Therefore,  applying  results  of 
existing  valuation  studies  on  non-plants 
to  the  Kauai  plants  is  not  feasible. 

(83)  Comment:  Several  commenters 
stated  the  following:  Active 
management  by  private  landowners 
would  be  more  beneficial  than  critical 
habitat  designations  because  private 
landowners  can  carry  out  conservation 
actions  that  might  otherwise  not 
happen.  The  proposal  fails  to  properly 
consider  the  importance  of  cooperation 
and  goodwill  between  the  Service  and 
private  landowners,  and  the  impact 
critical  habitat  designations  will  have  in 
discouraging  voluntary  partnerships  on 
private  lands. 

Our  Response:  Chapter  VI,  section  4.j. 
of  the  DEA  discusses  the  potential  for 
reduced  cooperation  on  conservation 
projects  as  a  result  of  critical  habitat. 
The  DEA  determines  that  a  modest  but 
undetermined  reduction  in  cooperation 
may  occur,  along  with  a  corresponding 
but  undetermined  environmental  loss  to 
society. 

Summary  of  Changes  From  the  Revised 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  final  designations  of 
critical  habitat.  These  changes  include 
the  following: 

(1)  The  scientific  names  changed  for 
the  following  associated  species  with 
the  listed  species  found' in  the 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section: 
Lipochaeta  integrifolia  changed  to 
Melanthera  integrifolia  for  Centaurium 
sebaeoides;  L.  subcordata  changed  to 
Melanthera  subcordata  for  Lipochaeta 
fauriei;  Styphelia  tameiameiae  changed 
to  Leptecophylla  tameiameiae  for 
Chamaesyce  halemanui,  Delissea 
rhytidosperma,  Diellia  erecta,  Diellia 
pallida,  Exocarpos  luteolus,  Mariscus 
pennatiformis,  Melicope  knudsenii, 
Platanthera  holochila,  Poa 
siphonoglossa,  Pteralyxia  kauaiensis, 
Schiedea  kauaiensis,  Schiedea 
stellarioides,  Viola  kauaiensis  var. 
wahiawaensis,  and  Xylosma 


hawaiiense:  Hibiscus  tiliaceus  changed 
to  Talipariti  tiliaceum  for  Cyperus 
trachysanthos;  Myrica  faya  changed  to 
Morella  faya  for  Diellia  erecta  and 
Exocarpos  luteolus;  Stacbytarpheta 
dichotoma  changed  to  S.  australi^  for 
Brighamia  insignis,  Cyanea  undulata. 
Dubautia  pauciflorula,  Lipochaeta 
micrantha,  and  Viola  helenae;  Mariscus 
meyenianus  changed  to  Cyperus 
meyenianus  for  Diellia  erecta  and  Poa 
mannii;  Mariscus  phleoides  changed  to 
Cyperus  phleoides  for  Centaurium 
sebaeoides;  Pluchea  symphytifolia 
changed  to  P.  carolinensis  for  Cyanea 
undulata,  Dubautia  pauciflorula, 
Hedyotis  st.-johnii,  and  Lipochaeta 
micrantha;  Athyrium  sandwichianum 
changed  to  Diplazium  sandwichianum 
for  Plantago  princeps,  Melicope 
knudsenii,  Flueggea  neowawraea. 
Euphorbia  haeleeleana,  Xylosma 
crenatum,  Viola  helenae,  Schiedea 
membranacea,  Pteralyxia  kauaiensis, 
Phyllostegia  wawrana.  Phyllostegia 
waimeae,  Nothocestrum  peltatum, 
Dubautia  latifolia,  Delissea  rivularis, 
Cyrtandra  limahuliensis,  Cyrtandra 
cyaneoides,  Cyanea  undulata,  Cyanea 
remyi,  and  Alsinidendron  lychnoides; 
and  Setaria  gracilis  changed  to  Setaria 
parviflora  for  Brighamia  insignis, 
Cyanea  undulata,  and  Dubautia 
pauciflorula. 

(2)  We  corrected  the  misidentification 
of  Passiflora  mollissima  to  P. 
tarminiana  which  is  an  associated 
species  foiuid  with  the  following  listed 
species:  Delissea  rhytidosperma, 
Dubautia  latifolia,  Nothocestrum 
peltatum,  Phyllostegia  wawrana,  Poa 
sandvicensis,  Schiedea  membranacea, 
Delissea  undulata,  Diellia  erecta.  and 
Solanum  sandwicense  in  the  threat 
section  of  the  species  descriptions  in  the 
"Supplementary  Information; 
Discussion  of  the  Plant  Taxa". 

(3)  We  changed  "spp."  to  the  specific 
species  which  are  associated  with  the 
following  listed  species  found  on  Kauai 
in  the  "Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  and 
section  17.99:  Touchardia  spp.  changed 
to  Touchardia  latifolia  for  Cyanea 
remyi;  Syzygium  spp.  changed  to 
Syzygium  sandwicensis  for  Isodendrion 
longifolium;  Gunnera  spp.  changed  to 
Gunnera  kauaiensis  for  Cyrtandra 
cyaneoides,  Plantago  princeps,  and 
Phyllostegia  waimeae;  Eugenia  spp. 
changed  to  Eugenia  reinwardtiana  for 
Cyrtandra  limahuliensis  and 
Isodendrion  longifolium;  Pteralyxia  spp. 
changed  to  Pteralyxia  kauaiensis  for 
Alectryon  macrococcus,  Delissea 
rhytidosperma,  and  Euphorbia 
haeleeleana;  Alectryon  spp.  changed  to 
Alectryon  macrococcus  for  Phyllostegia 
wawrana;  Broussaisia  spp.  changed  to 


9176  Federal  Register / Vol.  68.  No.  39 /Thursday.  February  27,  2003 /Rules  and  Regulations 


Broussaisia  arguta  for  Adenophonis 
periens;  Pleomele  spp.  changed  to 
Pleomele  aurea  for  Alsinidendron 
viscosum,  Dubautia  latifolia, 
Pritchardia  napaliensis.  and  Alectryon 
macrococcus:  and  Antidesma  spp. 
changed  to  Antidesma  platyphyllum  for 
Cyanea  remyi.  Cyanea  undulata, 
Cyrtandra  limahuliensis,  Dubautia 
latifolia,  Hesperomannia  lydgatei. 
Hibiscus  waimeae  ssp.  hannerae,  Kokia 
kauaiensis,  Lipochaeta  micrantha, 
Nothocestrum  peltatum.  Pritchardia 
viscosa,  Alectryon  macrococcus, 
Fleuggia  neowawmea,  Isodendrion 
laurifolium,  and  Isodendrion 
longifolium. 

(4)  For  species  associated  with  listed 
species,  we  replaced  specific  species 
names  for  those  that  do  not  exist  gn 
Kauai  with  "spp."  for  genera  with 
multiple  species  on  Kauai  in  the 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  and 
section  17.99  as  follows:  Cibotium 
chamissoi  changed  to  Cibotium  spp.  for 
Phlegmariurus  nutans;  Peperomia 
leptostachya  changed  to  Peperomia  spp. 
for  Wilkesia  hobdyi;  Lipochaeta 
succulenta  and  Lipochaeta  heterophylla 
changed  to  Lipochaeta  spp.  for 
Centaurium  sebaeoides;  Coprosma 
grayana  changed  to  Coprosma  spp.  for 
Viola  kauaiensis  var.  wahiawaensis; 
Peperomia  macraeana  changed  to 
Peperomia  spp.  for  Exocarpos  luteolus 
and  Phyllostegia  wawrana;  Schiedea 
lydgatei  var.  attenuata  changed  to 
Schiedea  spp.  for  Poa  mannii; 
Adenophorus  oligadenus  changed  to 
Adenophorus  spp.  for  Delissea 
rhytidosperma;  and  Cyanea  hirta 
changed  to  Cyanea  spp.  for  Xylosma 
crenatum. 

(5)  We  corrected  the  species  name  to 
the  species  that  occurs  on  Kauai  for 
species  associated  with  listed  species  in 
the  "Supplementary  Infonnation: 
Discussion  of  the  Plant  Taxa"  and 
section  17.99  as  follows:  Santalum 
ellipticum  changed  to  Santalum 
freycinetianum  for  Lipochaeta 
waimeaensis  and  Delissea  undulata: 
and  Pteralyxia  sandwicensis  changed  to 
Pteralyxia  kauaiensis  for  Delissea 
rhytidosperma  and  Euphorbia 
haeleeleana. 

(6)  We  removed  the  following  species 
from  the  list  of  associated  species  from 
the  "Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  and 
section  17.99  as  they  do  not  occur  on 
Kauai:  Abutilon  sandwicense  was 
removed  from  Melicope  pallida: 
Reynoldsia  sandwicensis  was  removed 
from  Euphorbia  haeleeleana: 
Rhynchospora  laxa  was  removed  from 
Platanthera  holochila;  and  Antidesma 


pulvinatum  was  removed  from  Flueggea 
neowawraea. 

(7)  In  order  to  avoid  confusion 
regarding  the  number  of  location 
occurrences  for  each  species  (that  does 
not  necessary  represent  a  viable 
population)  and  the  number  of  recovery 
populations  (8  to  10  with  100.  300.  or 
500  reproducing  individuals)  we 
changed  the  word  "population"  to 
"occurrence"  and  updated  the  number 
of  occurrences  and/or  individuals  for 
the  following  species  found  in  the , 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section 
and  "Table  2.— Summary  of  existing 
occurrences  on  Kauai  and  Niihau.  and 
landownership  for  95  species  reported 
from  Kauai  and  Niiahu ':  Adenophorus 
periens  changed  from  80  individuals  to 
59;  Alectryon  macrococcus  changed 
frtjm  six  populations  to  18  occurrences 
and  from  204  individuals  to  159-174; 
Alsinidendron  lychnoides  changed  from 
two  populations  to  four  occurrences  and 
from  10  individuals  to  eight; 
Alsinidendron  viscosum  changed  from 
five  fKjpulations  to  seven  occurrences 
and  from  263  individuals  to  319; 
Bonamia  menziesii  changed  from  eight 
populations  to  nine  occurrences  and 
from  62  individuals  to  36;  Brighamia 
insignis  changed  from  65  individuals  to 
42-62;  Centaurium  sebaeoides  changed 
from  52  individuals  to  22-52; 
Chamaesyce  halemanui  changed  from 
six  populations  to  nine  occurrences  and 
fttjm  143  individuals  to  85-135;  Cyanea 
asarifolia  changed  from  one  population 
to  two  occurrences  and  from  five 
individuals  to  4-5;  Cyanea  recta 
changed  from  seven  populations  to  eight 
occurrences  and  from  609  individuals  to 
198-208;  Cyanea  remyi  changed  from 
374  individuals  to  394-484;  Cyperus 
trachysanthos  changed  fttjm  two 
populations  to  one  occurrence; 
Cyrtandra  cyaneoides  changed  from  404 
individuals  to  354-454;  Cyrtandra 
limahuliensis  changed  horn  11 
populations  to  13  occurrences  and  from 
822  individuals  to  2.746-3.024;  Delissea 
rhytidosperma  changed  from  19 
individuals  to  11;  Diellia  pallida 
changed  from  four  populations  to  six 
occurrences  and  from  20-25  individuals 
to  43-48;  Dubautia  latifolia  changed 
from  nine  populations  to  26  occurrences 
and  from  80  individuals  to  65-84; 
Dubautia  pauciflorula  changed  from 
two  populations  to  four  occurrences; 
Euphorbia  haeleeleana  changed  fitjm 
seven  populations  to  23  occurrences; 
Exocarpos  luteolus  changed  from  eight 
populations  to  nine  occurrences; 
Flueggea  neowawraea  changed  from 
eight  populations  to  10  occurrences  and 
from  85  individuals  to  62;  Hedyotis  st.- 


johnii  changed  from  four  populations  to 
11  occurrences  and  from  296 
individuals  to  227-292;  Hesperomannia 
lydgatei  changed  from  three  populations 
to  four  occurrences  and  from  295 
individuals  to  298;  Hibiscadelphus 
woodii  changed  from  one  population  to 
two  occurrences;  Hibiscus  clayi  changed 
from  six  individuals  to  four;  Hibiscus 
waimeae  ssp.  hannerae  changed  from 
three  populations  to  two  occurrences; 
Isodendrion  laurifolium  changed  from 
five  populations  to  13  occurrences  and 
from  151  individuals  to  142-154; 
Isodendrion  longifolium  changed  from 
nine  populations  to  15  occurrences  and 
from  521  individuals  to  804-a54:  Kokia 
kauaiensis  changed  from  five 
populations  to  21  occurrences  and  from 
166  individuals  to  166-171;  Labordia 
tinifolia  var.  wahiawaensis  changed 
fitjm  100  individuals  to  20-30; 
Lipochaeta  fauriei  changed  from  four 
populations  to  five  occurrences  and 
from  183  individuals  to  82;  Lipochaeta 
micrantha  changed  bt)m  231 
individuals  to  171;  Lobelia  niihauensis 
changed  from  11  populations  to  13 
occurrences  and  from  1.106  individuals 
to  284-2.134;  Lysimachia  filifolia 
changed  bom  75  individuals  to  20-75; 
Melicope  haupuensis  changed  from  five 
individuals  to  13;  Melicope  knudsenii 
changed  from  seven  populations  to  10 
occurrences;  Melicope  pallida  changed 
from  five  populations  to  six 
occurrences;  Munroidendron 
racemosum  changed  from  14 
populations  to  17  occurrences  and  frtjm 
101  individuals  to  59-99;  Myrsine 
linearifolia  changed  from  eight 
populations  to  12  occurrences  and  from 
522  individuals  to  490-564; 
Nothocestrum  peltatum  changed  from 
six  populations  to  10  occurrences  and 
from  19  individuals  to  20;  Peucedanum 
sandwicense  changed  frtjm  14 
populations  to  15  occurrences  and  horn 
340  individuals  to  156-256;  Phyllostegia 
knud»enii  changed  from  one  population 
to  three  occurrences  and  from  1 7 
individuals  to  4-13;  Phyllostegia 
wawrana  changed  from  49  individuals 
to  34-54;  Plantago  princeps  changed 
from  six  populations  to  seven 
occurrences  and  from  471  individuals  to 
542-670;  Platanthera  holochila  changed 
from  28  individuals  to  24-34;  Poa 
sandvicensis  changed  from  1.740 
individuals  to  1,321;  Pritchardia 
napaliensis  changed  from  three 
populations  to  five  occurrences; 
Pteralyxia  kauaiensis  changed  from  15 
populations  to  39  occurrences  and  from 
807  individuals  to  1.124-1.161;  Remya 
kauaiensis  changed  from  12  populations 
to  17  occurrences  and  from  124 
individuals  to  106-114;  Remya 
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montgomeryi  changed  from  three 
populations  to  six  occurrences  and  from 
113  individuals  to  143;  Schiedea 
apokremnos  changed  from  751 
individuals  to  819-1,751;  Schiedea 
helleri  changed  from  63  individuals  to 
50-60;  Schiedea  kauaiensis  changed 
from  two  populations  to  five 
occurrences;  Schiedea  membranacea 
changed  from  seven  populations  to  10 
occurrences  and  from  195  individuals  to 
344-348;  Schiedea  nuttallii  changed 
from  50  individuals  to  10-50;  Schiedea 
spergulina  var.  leiopoda  changed  from 
50  individuals  to  135-150;  Schiedea 
spergulina  var.  spergulina  changed  from 
206  individuals  to  208;  Schiedea 
stellarioides  changed  from  two 
populations  to  three  occiurences  and 
from  400  individuals  to  1,500;  Sesbania 
tomentosa  changed  from  18  individuals 
to  11;  Solanum  sandwicense  changed 
from  six  populations  to  eight 
occurrences;  Spermolepis  hawaiiensis 
changed  from  three  papulations  to  two 
occurrences;  Stenogyne  campanulata 
changed  from  two  populations  to  three 
occurrences;  Wilkesia  hobdyi  changed 
from  six  populations  to  nine 
occurrences  and  from  491  individuals  to 
406-471;  Xylosma  crenatum  changed 
from  8  individuals  to  16;  and 
Zanthoxylum  hawaiiense  changed  from 
two  populations  to  three  occurrences. 

(8)  We  changed  "flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents"  to  "reproduction  cycles, 


dispersal  agents"  in  the  life  history 
portion  of  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  section  for  the  fern  species 
Adenophorus  periens,  Ctenitis 
squamigera,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaien^e,  and 
Phlegmariurus  nutans. 

(9)  We  revised  the  list  of  excluded, 
manmade  features  in  the  "Criteria  Used 
to  Identify  Critical  Habitat"  and  section 
1 7.99  to  include  additional  features 
based  on  infonnation  received  during 
the  public  comment  periods. 

(10)  We  updated  the  elevation  ranges 
in  section  17.99  for  Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  lychnoides,  Bonamia 
menziesii,  Chamaesyce  halemanui, 
Ctenitis  squamigera,  Cyanea  recta, 
Cyanea  remyi,  Cyanea  undulata. 
Cyperus  trachysanthos,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rivularis,  Diellia  pallida, 
Diplazium  molokaiense,  Dubautia 
latifolia,  Dubautia  pauciflorula. 
Euphorbia  haeleeleana,  Exocarpos 
luteolus,  Gouania  meyenii, 
Hesperomannia  lydgatei.  Hibiscus  clayi, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis. 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 


knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii,  Phyllostegia 
wawrana,  Plantago  princeps,^ 
Platanthera  holochila,  Poa 
sandvicensis,  Poa  siphonoglossa. 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Schiedea  apokremnos,     ' 
Schiedea  helleri,  Schiedea  kauaiensis, 
Schiedea  membranacea,  Schiedea 
nuttallii,  Schiedea  spergulina  var. 
leiopoda,  Schiedea  stellarioides, 
Sesbania  tomentosa,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Xylosma  crenatum,  and  Zanthoxylum 
hawaiiense. 

(11)  We  made  revisions  to  the  unit 
boundaries  based  on  information 
supplied  by  commenters.  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 
primary  constituent  elements  were  not 
present  in  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 

A  brief  summary  of  the  modifications 
made  to  each  unit  is  given  below  (see 
a7so  Figure  1). 
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Figure  1 

Summary  of  Ciianges  from  Proposed  Rule  to  Final  Rule 


Final  Kauai  and  Niihau  Critical  Habitat  Unit 
I  Proposed  Kauai  and  Niihau  Critical  Habitat  Unit 

/S/  Major  Roads 
/\/  Coastline 

V    Elevation  (lOOO-ft.  contours) 


10 


20  Kilometers 


10 


20  Miles 


Kauai  A 

This  unit  was  proposed  as  critical 
habitat  for  two  multi-island  species: 
Centauhum  sebaeoides  and  Ischa^mum 
byrone.  We  excluded  the  proposed 
critical  habitat  for  Centauhum 
sebaeoides.  This  area  is  not  essential  for 
the  conservation  of  Centauhum 
sebaeoides  because  it  lacks  one  or  more 
of  the  primary  constituent  elements,  has 
a  lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of 
Centauhum  sebaeoides,  is  not  currently 
managed  for  the  conservation  of  this 
species,  and  there  are  at  least  10  other 
locations  in  its  historical  range  on  Kauai 
and  other  islands  which  provide  habitat 


for  this  species  and  which  are  either 
designated  as  critical  habitat  in  this  rule 
or  have  been  proposed  for  designation 
in  other  rules. 

Modifications  were  made  to  this  unit 
to  exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for 
Ischaemum  byrone.  The  area  designated 
as  critical  habitat  for  this  species 
provides  habitat  within  its  historical 
range  for  two  populations. 

This  modification  resulted  in  the 
reduction  from  15  ha  (38  ac)  to  13  ha  (32 
ac).  This  unit  was  renamed  Kauai  1 — 
Ischaemum  byrone — a,  Kauai  2 — 
Ischaemum  hyrone — b,  and  Kauai  3 — 
Ischaemum  byrone — c. 


Kauai  B 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Hibiscus  clayi 
and  Munroidendron  mcemosum. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  essential 
to  the  conservation  of  Hibiscus  clayi  and 
Muproidendron  racemosum.  The  area 
designated  as  critical  habitat  for  these 
two  Kauai  endemic  species  provides 
habitat  within  their  historical  ranges  for 
one  population  of  each  species. 

This  modification  resulted  in  the 
reduction  from  271  ha  (669  ac)  to  60  ha 
(148  ac).  This  unit  was  renamed  Kauai 
5 — Hibiscus  clayi — f  and  Kauai  5 — 
Munroidendron  racemosum—a. 
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Kauai  C 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Brighamia 
insignis  and  Lobelia  niihauensis.  We 
excluded  the  proposed  critical  habitat 
for  Lobelia  niihauensis.  This  area  is  not 
essential  for  the  conservation  of  Lobelia 
niihauensis  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  for  the  conservation  of  Lobelia 
niihauensis,  and  there  are  10  other 
locations  within  its  historical  range  on 
Kauai  and  Oahu  which  provide  habitat 
for  two  species  and  which  are  either 
designated  as  critical  habitat  in  this  rule 
or  have  been  proposed  for  designation 
in  other  rules. 

Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  Bhghamia 
insignis.  The  remaining  area  designated 
as  critical  habitat  for  this  endemic 
species  provides  habitat  within  its 
historical  range  for  one  population. 

This  modification  resulted  in  the 
reduction  firom  97  ha  (239  ac)  to  63  ha 
(156  ac).  This  unit  was  renamed  Kauai 
6 — Brighamia  insignis — a. 

Kauai  D 

This  unit  was  proposed  as  critical 
habitat  for  the  multi-island  species 
Sesbania  tomentosa.  Modifications  were 
made  to  this  unit  to  exclude  degraded 
areas  not  essential  to  the  conservation  of 
Sesbania  tomentosa,  including  the 
removal  of  subunit  Dl.  The  remaining 
area  designated  as  critical  habitat  for 
this  species  provides  habitat  within  its 
historical  range  for  one  population. 

This  modification  resulted  in  the 
reduction  from  255  ha  (629  ac)  to  47  ha 
(117  ac).  This  unit  was  renamed  Kauai 
8 — Sesbania  tomentosa — a. 

Kauai  E 

This  unit  was  proposed  as  critical 
habitat  for  ID  species:  Brighamia 
insignis,  Delissea  rhytidosperma, 
Isodendrion  longifolium,  Lipochaeta 
micrantha,  Melicope  haupuensis, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Peucedanum  sandwicense, 
Pteralyxia  kauaiensis  emd  Schiedea 
nuttallii.  Modifications  were  made  to 
this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  essential  to  the  conservation  of 
these  10  species. 

The  area  designated  as  critical  habitat 
for  the  Kauai  and  Niihau  endemic 
species  Brighamia  insignis  provides 
habitat  within  its  historical  range  for 
one  popidation.  The  area  designated  as 
critical  habitat  provides  habitat  within 
the  historical  ranges  for  two  populations 
each  of  Delissea  rhytidosperma. 


Lipochaeta  micrantha,  and  Melicope 
haupuensis,  and  one  population  each  of 
Munroidendron  racemosum,  Myrsine 
linearifolia,  and  Pteralyxia  kmiaiensis, 
all  Kauai  endemic  species. 

The  area  designated  as  critical  habitat 
for  the  multi-island  species  Isodendrion 
longifolium  and  Peucedanum 
sandwicense  provides  habitat  within 
their  historical  ranges  for  one 
population  each  and  for  two 
popidations  of  Schiedea  nuttallii. 

This  modification  resulted  in  the 
reduction  fit)m  563  ha  (1,390  ac)  to  349 
ha  (862  ac).  This  unit  was  renamed 
Kauai  7 — Brighamia  insignis — ^b,  Kauai 
7 — Delissea  rhytidosperma — a,  Kauai 
7 —  Isodendrion  longifolium — a,  Kauai 
7 —  Lipochaeta  micrantha — a,  Kauai  7 — 
Melicope  haupuensis — a,  Kauai  7 — 
Munroidendron  racemosum — b,  Kauai 
7 —  Myrsine  linearifolia-Hi,  Kauai  7 — 
Peucedanum  sandwicense — a,  Kauai 
7 —  Pteralyxia  kauaiensis — a^and  Kauai 
7 — Schiedea  nuttallii — a. 

Kauai  F 

No  changes  were  made  to  Kauai  F. 
However,  due  to  revising  the  polygon  to 
more  closely  follow  geographical  and 
topographical  features,  a  correction  has 
been  made  to  the  total  acreage.  The 
reduction  in  area  does  not  affect  the 
ability  of  this  unit  to  provide  habitat  for 
one  population  of  Schiedea  spergulina 
var.  leiopoda  in  this  unit. 

The  area  designated  as  critical  habitat 
for  the  Kauai  endemic  species  Schiedea 
spergulina  var.  leiopoda  provides 
habitat  within  its  historical  range  for 
one  population.  The  correction  resulted 
in  a  total  of  5  ha  (11  ac).  This  unit  was 
renamed  Kauai  9 — Schiedea  spergulina 
var.  leiopoda — a. 

Kauai  G 

This  luiit  was  proposed  as  critical 
habitat  for  three  species:  Lipochaeta 
waimeaensis,  Schiedea  spergulina  var. 
spergulina,  and  Spermolepis 
hawaiiensis.  Modifications  were  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  essential  to  the  conservation  of 
these  three  species.  The  reduction  in 
area  does  not  affect  the  ability  of  this 
unit  to  provide  for  One  to  two 
populations  of  these  three  species. 

The  area  designated  as  critical  habitat 
provides  habitat  for  one  population  of 
Lipochaeta  waimeaensis  and  two 
populations  of  Schiedea  spergulina  var. 
spergulina  within  the  historical  ranges 
of  these  Kauai  endemic  species.  The 
area  designated  as  critical  habitat  for  the 
midti-island  species  Spermolepis 
hawaiiensis  provides  habitat  within  its 
historical  range  fqr  one  popidation. 


This  modification  resulted  in  the 
reduction  from  317  ha  (784  ac)  to  289 
ha  (713  ac).  This  unit  was  renamed 
Kauai  13 — Lipochaeta  waimeaensis — a, 
Kauai  13 — Schiedea  spergulina  var. 
spergulina — c,  Kauai  13 — Spermolepis 
hawaiiensis — ^b,  and  Kauai  13 — 
Spermolepis  hawaiiensis — c. 

Kauai  H  -         , 

This  unit  was  proposed  as  critical 
habitat  for  two  species,  Panieum 
niiheuense  (a  Kauai  and  Niihau 
endemic)  and  Sesbania  tomentosa. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  essential 
to  the  conservation  of  Panieum 
niihauense  based  on  a  site  visit 
conducted  during  the  public  comment 
period.  This  reduction  in  area  did  not 
affect  the  ability  of  this  unit  to  provide 
habitat  for  seven  populations  of  this 
species  in  this  unit.  The  remaining  area 
designated  as  critical  habitat  for 
Panicam  niihauense  provides  habitat 
within  its  historical  range  for  seven 
populations. 

Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  the  multi-island 
species  Sesbania  tomentosa.  The  area 
designated  as  critical  habitat  for  this 
species  provides  habitat  within  its 
historical  range  for  one  population. 

These  modifications  resulted  in  the 
reduction  from  329  ha  (812  ac)  to  175 
ha  (431  ac).  This  unit  was  renamed 
Kauai  14 — Panieum  niihauense — a, 
Kauai  14 — Sesbania  tomentosa — b. 
Kaiiai  15 — Panieum  niihauense — b, 
Kauai  16 — Panieum  niihauense^-c,  and 
Kauai  17 — Panieum  niihauense — d. 

Kauai  I 

This  unit  was  proposed  as  critical 
habitat  for  60  species:  Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  lychnoides,  Bonamia 
menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
recta,  Cyanea  remyi,  Cyperus 
trachysanthos,  Cyrtandra  limahuliensis, 
Delissea  rhytidosperma,  Delissea 
rivularis,  Delissea  undulata,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia.  Euphorbia 
haeleeleana,  Exocarpos  luteolus, 
Flueggea  neowawraea,  Gouania 
meyenii,  Hedyotis  eookiana,  Hedyotis 
st.-johnii,  Hesperomannia  lydgatei, 
Hibiseadelphus  woodii.  Hibiscus 
waimeae  ssp.  hannerae,  Ischaemum 
byrone,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Kokia    ■ 
kauaiensis,  Labordia  lydgatei, 
Lipochaeta  fauriei.  Lobelia  niihauensis, 
Melicope  haupuensis,  Melicope 
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knudsenii.  Melicope  pallida. 
Munroidendron  racemosum.  Myrsi/ie 
linearifolia.  Nothocestrum  peltatum. 
Panicum  niihauense.  Peucedanum 
sandwicense.  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila.  Poa  mannii.  Poa 
sandvicensis,  Poa  siphonoglossa. 
Pteralyxia  kauaiensis,  Remya 
kauaiensis.  Remya  montgonteryi. 
Schiedea  apokremnos,  Schiedea 
kauaiensis.  Schiedea  membranacea. 
Schiedea  spergulina  var.  spergulina. 
Sesbania  tomentosa.  Solanum 
sandwicense.  Stenogyne  campanulata. 
Wilkesia  hobdyi.  and  Xylosma 
crenatum. 

We  excluded  the  proposed  critical 
habitat  for  Bonamia  menziesii.  This  area 
is  not  essential  for  the  conservation  of 
Bonamia  menziesii  because  it  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  for  the  conservation  of 
Bonamia  menziesii.  and  there  are  at 
least  10  other  locations  within  its 
historical  range  on  Kauai  and  on  other 
islands  that  provides  habitat  for  this 
species  and  that  are  either  designated  as 
critical  habitat  in  this  rule  or  have  been 
proposed  for  designation  in  other  rules. 
Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  Brighamia 
insignis.  Cyperus  trachysanthos, 
Hedyotis  st.-johnii.  Ischaemum  byrone, 
Lobelia  niihauensis.  Melicope 
knudsenii.  Munroidendron  racemosum, 
Nothocestrum  peltatum,  Peucedanum 
sandwicense,  Poa  mannii.  Pteralyxia 
kauaiensis.  Bemya  kauaiensis,  Schiedea 
apokremnos.  Schiedea  membmnacea. 
and  Wilkesia  hobdyi  and  not  managed 
for  the  conservation  of  these  15  species. 
There  are  other  locations  that  have  been 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  their 
historical  ranges  on  Kauai  (Brighamia 
insignis.  Hedyotis  st.-johnii, 
Munroidendron  racemosum. 
Nothocestrum  peltatum.  Poa  mannii. 
Pteralyxia  kauaiensis,  Remya 
kauaiensis.  Schiedea  apokremnos, 
Schiedea  membranacea.  and  Wilkesia 
hobdyi)  and  on  other  islands  [Cyperus 
trachysanthos,  Ischaemum  byrone. 
Lobelia  niihauensis,  Melicope 
knudsenii.  and  Peucedanum 
sandwicense). 

The  area  designated  as  critical  habitat 
for  the  Kauai  and  Niihau  endemic 
species  Brighamia  insignis  provides 
habitat  within  its  historical  range  for 
seven  populations.  The  remaining  area 
designated  as  crftical  habitat  provides 
habitat  within  the  historical  ranges  for 
six  populations  of  Alsinidendron 
lychnoides,  eight  populations  of 
Chamaesyce  halemanui.  three 


populations  each  of  Cyanea  recta  and 
Cyanea  remyi,  two  populations  of 
Cyriandra  limahuliensis,  four 
populations  of  Delissea  rhytidosperma. 
three  populations  of  Delissea  rivularis, 
two  populations  of  Diellia  pallida,  one 
population  oi  Dubautia  latifolia.  eight 
populations  of  Exocarpos  luteolus, 
seven  populations  of  Hedyotis  st.-johnii, 
one  population  of  Hesperomannia 
lydgatei.  five  populations  of 
Hibiscadelphus  woodii.  eight 
populations  of  Hibiscus  waimeae  ssp. 
hannerae.  five  populations  of  Kokia 
kauaiensis.  one  population  of  Labordia 
lydgatei.  four  populations  of  Lipochaeta 
fauriei.  three  populations  of  Melicope 
haupuensis,  six  populations  of 
Munroidendron  racemosum,  three 
populations  of  Myrsine  linearifolia,  five 
populations  of  Nothocestrum  peltatum, 
four  populations  of  Phyllostegia 
wawrana,  seven  populations  of  Poa 
mannii,  one  population  of  Poa 
sandvicensis.  five  populations  each  of 
Poa  siphonoglossa  and  Pteralyxia 
kauaiensis,  six  populations  of  Remya 
kauaiensis,  three  populations  of  Remya 
montgomeryi,  nine  populations  of 
Schiedea  apokremnos,  six  populations 
of  Schiedea  kauaiensis,  five  populations 
of  Schiedea  membranacea,  two 
populations  of  Schiedea  spergulina  var. 
spergulina.  three  populations  of 
Stenogyne  campanulata,  nine 
populations  of  Wilkesia  hobdyi,  and 
four  populations  of  Xylosma  crenatum. 
All  of  these  are  Kauai  endemic  species. 
The  area  designated  as  critical  habitat 
for  the  following  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Adenophorus  periens  and  Alectryon 
macrococcus,  four  populations  of 
Centaurium  sebaeoides,  one  population 
of  Ctenitis  squamigera,  six  populations 
of  Cyperus  trachysanthos,  three 
populations  of  Delissea  undulata.  one 
population  of  Diplazium  molokaiense. 
four  populations  of  Euphorbia 
haeleeleana.  three  populations  each  of 
Flueggea  neowawraea  and  Gouania 
meyenii,  seven  populations  of  Hedyotis 
cookiana,  one  population  of  Ischaemum 
byrone,  two  populations  of  Isodendrion 
laurifolium,  three  populations  of 
Isodendrion  longifolipm,  four 
populations  of  Lobelia  niihauensis, 
three  populations  each  of  Mariscus 
pennatiformis  and  Melicope  knudsenii. 
two  populations  of  Melicope  pallida, 
three  populations  of  Peucedanum 
sandwicense,  two  populations  of 
Plantago  princeps,  four  populations  of 
Platanthera  holochila,  and  five 
populations  of  Solanum  sandwicense. 
These  modifications  resulted  in  the 
reduction  from  8.238  ha  (20.355  ac)  to 
6,102  ha  (15,078  ac).  This  unit  was 


renamed  Kauai  11 — Adenophorus 
periens — d.  Kauai  11 — Alectryon 
macroccus — b,  Kauai  11 — 
Alsinidendron  lychnoides — a,  Kauai 
11 — Brighamia  insignis — c,  Kauai  11 — 
Centaurium  sebaeoides — a,  Kauai  11 — 
Chamaesyce  halemanui — c.  Kauai  11 — 
Ctenitis  squamigera — a.  Kauai  11 — 
Cyanea  recta — d.  Kauai  11 — Cyanea     - 
remyi — d.  Kauai  11 — Cyperus 
trachysanthos — a.  Kauai  11 — Cyrtandra 
limahuliensis — e.  Kauai  W^Delissea 
rhytidosperma — ^b.  Kauai  11 — Delissea 
rhytidosperma — c.  Kauai  11 — Delissea 
rivularis — a.  Kauai  11 — Delissea 
undulata — a.  Kauai  U— Delissea 
undulata — ^b.  Kauai  11 — Diellia 
pallida — a,  Kauai  11— Diplazium 
molokaiense— a,  Kauai  U— Dubautia 
latifolia — b.  Kauai  11 — Euphorbia 
haeleeleana — a,  Kauai  11 — Euphorbia 
haeleeleana— h,  Kauai  1\— Exocarpos. 
luteolus— h,  Kauai  11— Exocarpos 
luteolus— c,  Kauai  11— Exocarpos 
luteolus — e.  Kauai  11 — Flueggea 
neowawraea — a,  Kauai  11 — Flueggea 
neowawraea — b,  Kauai  11— Flueggea 
neowawraea — d.  Kauai  11— Flueggea 
neowawraea — e,  Kauai  11— Flueggea 
neowawraea — f,  Kauai  11 — Gouania 
meyenii — a.  Kauai  11 — Gougnia 
meyenii— h,  Kauai  11— Hedyotis 
cookiana-^,  Kauai  11 — Hedyotis  st.- 
johnii— a,  Kauai  11 — Hesperomannia 
lydgatei— c.  Kauai  11— Hibiscadelphus 
woodii— a.  Kauai  11— Hibiscadelphus 
woodii— -h,  Kauai  11 — Hibiscus  waimeae 
ssp.  hannerae — a',  Kauai  11 — 
Ischaemum  byrone— d,  Kauai  11 — 
Isodendrion  laurifolium— a,  Kauai  11 — 
Isodendrion  longifolium—c,  Kauai  11 — 
Isodendrion  longi folium — e.  Kauai  11 — 
Kokia  kauaiensis— h,  Kauai  11 — Kokia 
kauaiensis — c.  Kauai  11— Kqkia 
kauaiensis — d.  Kauai  11 — Labordia 
lydgatei — e.  Kauai  11 — Lipochaeta 
fauriei — b.  Kauai  11 — Lobelia 
niihauensis — b,  Kauai  11 — Mariscus 
pennatiformis — a,  Kauai  11 — Melicope 
haupuensis — ^b,  Kauai  11 — Melicope 
knudsenii — a.  Kauai  11 — Melicope 
pallida — b.  Kauai  11— Munroidendron 
racemosum — c.  Kauai  11 — Myrsine 
linearifolia— d,  Kauai  11 — Myrsine 
linearifolia — e,  Kauai  .11 — 
Nothocestrum  peltatum — b.  Kauai  11 — 
Nothocestrum  peltatum — c.  Kauai  11 — 
Peucedanum  sandwicense — ^b.  Kauai 
11 — Peucedanum  sandvricense — c, 
Kauai  11 — Phyllostegia  wawrana — b. 
Kauai  11 — Phyllostegia  wawrana — d, 
Kauai  11— Plantago  princeps— h.  Kauai 
11 — Plantago  princeps — d.  Kauai  11 — 
Platanthera  holochila — a,  Kauai  11— 
Poa  mannii — a,  Kauai  11 — Poa 
mannii — c,  Kauai  11 — Poa  mannii — d. 
Kauai  11 — Poa  sandvicensis — b.  Kauai 
11 — Poa  siphonoglossa — a.  Kauai  11 — 
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Pteralyxia  kauaiensis — c,  Kauai  11 — 
Pteralyxia  kauaiensis — d.  Kauai  11 — 
Pteralyxia  kauaiensis — e.  Kauai  11 — 
Pteralyxia  kauaiensis — g.  Kauai  11 — 
Remya  kauaiensis — b.  Kauai  11 — Remya 
kauaiensis — c.  Kauai  11 — Remya 
montgomeryi — a,  Kauai  11 — Remya 
montgomeryi — c.  Kauai  11 — Schiedea 
apokremnos — a,  Kauai  11 — Schiedea 
apokremnos — b,  Kauai  1 1 — Schiedea 
apokremnos — c.  Kauai  11 — Schiedea 
kauaiensis — ^b,  Kauai  11 — Schiedea 
kauaiensis — c.  Kauai  11 — Schiedea 
kauaiensis — d.  Kauai  11 — Schiedea 
membranacea — b.  Kauai  11 — Schiedea 
membranacea — c,  Kauai  11 — Schiedea 
membranacea — d.  Kauai  11 — Schiedea 
spergulina  var.  spergulina — a.  Kauai 
11 — Solanum  sandwicense — a.  Kauai 
11 — Stenogyne  campanulata — a.  Kauai 
11 — Wilkesia  hobdyi — a,  Kauai  11 — 
Xylosma  crenatum — a.  Kauai  14 — 
Panicum  niihauense — a.  and  Kauai  14 — 
Sesbania  tomentosa — b. 

Kauai  J 

This  imit  was  proposed  as  critical 
habitat  for  26  species:  Adenophorus 
periens,  Alsinidendron  lychnoides. 
Bonamia  menziesii.  Brighamia  insignis, 
Cyanea  recta,  Cyanea  remyi,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rivularis,  Delissea  undulata. 
Euphorbia  haeleeleana,  Exocarpos 
luteolus,  Hesperomannia  lydgatei, 
Hibiscus  waimeae  ssp.  hannerae, 
Isodendrion  longifolium,  Labordia 
lydgatei,  Lobelia  niihauensis, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Peucedanum  sandwicense, 
Phyllostegia  wavnana,  Plantago 
princeps,  Platanthera  holochila.  Remya 
montgomeryi,  Schiedea  kauaiensis  and 
Schiedea  membranacea. 

We  excluded  the  proposed  critical 
habitat  for  the  Kauai  endemic  species 
Schiedea  membranacea.  This  area  is  not 
essential  for  the  conservation  of  this 
species  because  there  are  at  least  10 
other  locations  throughout  its  historical 
range  on  Kauai  that  contain  a  higher 
qusdity  habitat  or  are  on  lands  with  a 
management  mandate. 

We  excluded  the  proposed  critical 
habitat  for  the  Kauai  and  Niihau 
endemic  species  Brighamia  insignis. 
This  area  is  not  essential  for  the 
conservation  of  this  species  because 
there  are  at  least  10  other  locations  that 
have  been  identified  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  its  historical  range  on  Kauai 
and  Niihau  that  contain  a  higher  quality 
habitat  and/or  are  on  lands  with  a 
management  mandate. 

We  excluded  the  proposed  critical 
habitat  for  the  multi-island  species 
Bonamia  menziesii.  Euphorbia 
haeleeleana,  and  Peucedanum 


sandwicense.  These  areas  are  not 
'essential  for  the  conservation  of  these 
three  species  because  there  are  at  least 
10  other  locations  that  have  been 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  of  each  species 
throughout  their  historical  ranges  on 
Kauai  and  other  islands  that  contain  a 
higher  quality  habitat  and/or  are  on 
lands  with  a  management  mandate. 

Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  Adenophorus 
periens,  Alsinidendron  lychnoides. 
Cyanea  recta,  Cyanea  remyi,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rivularis,  Delissea  undulata, 
Exocarpos  luteolus,  Hesperomannia 
lydgatei,  Hibiscus  waimeae  ssp. 
hannerae,  Isodendrion  longifolium, 
Labordia  lydgatei.  Lobelia  niihauensis, 
Myrsine  linearifolia,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Remya 
montgomeryi,  and  Schiedea  kauaiensis. 

The  area  designated  as  critical  habitat 
provides  habitat  for  six  populations  of 
Alsinidendron  lychnoides,  three 
populations  each  of  Cyanea  recta  and 
Cyanea  remyi.  four  populations  of 
Cyrtandra  cyaneoides,  six  populations 
of  Cyrtandra  limahuliensis.  three 
populations  of  Delissea  rivularis,  four 
populations  oi  Exocarpos  luteolus.  one 
population  of  Hesperomannia  lydgatei. 
eight  populations  of  Hibiscus  waimeae 
ssp.  hannerae,  one  population  of 
Labordia  lydgatei.  four  populations  of 
^Remya  montgomeryi,  and  one 
population  of  Schiedea  kauaiensis 
within  the  historical  ranges  of  these 
Kauai  endemic  specie^. 

The  area  designated  as  critical  habitat 
provides  habitat  for  one  population  each 
of  Adenophorus  periens  and  Delissea 
undulata,  two  populations  of 
Isodendrion  longifolium,  five 
popidations  oi  Lobelia  niihauensis,  six 
popidations  of  Munroidendron 
racemosum,  one  population  of  Myrsine 
linearifolia,  three  populations  of 
Phyllostegia  wawrana,  one  population 
oi  Plantago  princeps,  and  iouT 
populations  of  Platanthera  holochila 
within  the  historical  ranges  of  these 
multi-island  species. 

These  modifications  resulted  in  the 
reduction  trom  5.536  ha  (13.681  ac)  to 
2.026  ha  (5.006  ac).  This  flnit  was 
renamed  Kauai  11 — Adenophorus 
periens — d.  Kauai  11 — Alsinidendron 
lychnoides — a.  Kauai  11 — Cyanea 
recta — d.  Kauai  11 — Cyanea  remyi — d, 
Kauai  11 — Cyrtandra  cyaneoides — c, 
Kauai  10 — Cyrtandra  limahuliensis — c. 
Kauai  11 — Cyrtandra  limahuliensis — e. 
Kauai  11 — Delissea  rivularis — a,  Kauai 
11 — Delissea  undulata — a.  Kauai  11 — 
Exocarpos  luteolus — b.  Kauai  11 — 


Hesperomannia  lydgatei — c.  Kauai  11 — 
Hibiscus  waimeae  ssp.  hannerae — a, 
Kauai  1 1 — Isodendrion  longifolium — e, 
Kauai  11 — Labordia  lydgatei— e,  Kauai 
11 — Lobelia  niihauensis — b,  Kauai  11 — 
Munroidendron  racemosum — c,  Kauai 
11 — Myrsine  linearifolia — d,  Kauai  11 — 
Phyllostegia  wawrana — b,  Kauai  10 — 
Plantago  princeps — a.  Kauai  11 — 
Platdnthera  holochila — a,  Kauai  10 — 
Pteralyxia  kauaiensis — b,  Kauai  11 — 
Remya  montgomeryi — b,  and  Kauai  11 — 
Schiedea  kauaiensis — a. 

Kauai  K 

This  unit  was  proposed  as  critical 
habitat  for  13  species:  Adenophorus 
periens,  Alsinidendron  lychnoides, 
Bonamia  menziesii,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Isodendrion 
longifolium,  Labordia  lydgatei,  Myrsine 
linearifolia,  Plantago  princeps,  and 
Schiedea  membranacea. 

We  excluded  the  proposed  critical 
habitat  for  Alsinidendron  lychnoides, 
and  Schiedea  membranacea,  two  Kauai 
endemic  species,  and  for  Bonamia 
menziesii,  a  multi-island  species.  These 
areas  are  not  essential  for  die 
conservation  of  these  three  species 
because  they  are  more  degraded  than 
other  areas  that  have  been  designated  to 
provide  habitat  for  8  to  10  populations 
throughout  their  historicar  ranges  on 
Kauai  (Alsinidendron  lychnoides  and    - 
Schiedea  membranacea)  or  proposed  on 
other  islands  {Bonamia  menziesii.) 

Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  Adenophorus 
periens,  Cyanea  recta,  Cyanea  remyi, 
Cyrtandra  cyaneoides,  Cyrtandra 
limahuliensis,  Isodendrion  longifolium, 
or  Plantago  princeps.  There  are  other 
areas  that  have  been  identified  to  meet 
the  recovery  goals  of  8  to  10  populations 
of  each  species  throughout  their 
historical  ranges  on  Kauai  (Cyanea 
recta,  Cyanea  remyi,  Cyrtandra 
cyaneoides,  and  Cyrtandra 
limahuliensis)  and  other  islands    • 
(Adenophorus  periens.  Isodendrion 
longifolium  and  Plantago  princeps). 

The  area  designated  as  critical  habitat 
pr6vides  habitat  for  three  populations  of 
Cyanea  recta,  one  population  of  Cyanea 
remyi,  eight  populations  of  Cyrtandra 
cyaneoides,  two  populations  of 
Cyrtandra  limahuliensis,  four 
populations  of  Hesperomannia  lydgatei, 
and  one  population  each  of  Labordia 
lydgatei  and  Myrsine  linearifolia  within 
the  historical  ranges  of  these  Kauai 
endemic  species. 

The  area  designated  as  critical  habitat 
provides  habitat  for  one  population  each 
of  Adenophorus  periens,  Isodendrion 


9182 


Federal  Register / Vol.  68,  No.  39 /Thursday.  February  27.  2003 /Rules  and  Regulations 


longifolium.  and  Plantago  princeps 
within  the  historical  ranges  for  these 
multi-island  species. 

These  modifications  resulted  in  the 
reduction  from  1.752  ha  (4.330  ac)  to 
1.667  ha  (4.119  ac).  This  unit  was 
renamed  Kauai  11 — Adenophoms 
periens — c.  Kauai  11— Cyanea  recta — c. 
Kauai  11 — Cyanea  remyi — c,  Kauai  11— 
Cyrtandra  cyaneoides — b,  Kauai  11 — 
Cyrtandra  cyaneoides — c.  Kauai  11 — 
Cyrtandra  limahuliensis — d,  Kauai  11 — 
Hesperomannia  lydgatei—h,  Kauai  11— 
Isodendrion  longifolium — d,  Kauai  11— 
Labordia  lydgatei — c.  Kauai  11 — 
Labordia  lydgatei — d.  Kauai  11 — 
Myrsine  lineari folia — f.  and  Kauai  11 — 
Plantago  princeps — c. 

Kauai  L 

This  unit  was  proposed  as  critical 
habitat  for  13  species:  Adenophorus 
periens,  Bonamia  menziesii,  Cyanea 
recta.  Cyanea  remyi.  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Isodendrion 
longifolium,  Labordia  lydgatei. 
Lysimachia  filifolia,  Myrsine 
linearifolia,  Plantago  princeps  and 
Platanthera  holochila. 

We  excluded  the  proposed  critical 
habitat  for  the  Kauai  endemic  species 
Hesperomannia  lydgatei  and  for  the 
multi-island  species  Bonamia  menziesii, 
Lysimachia  filifolia.  and  Platanthera 
holochila.  These  areas  are  not  essential 
for  the  conservation  of  these  four 
species  because  they  are  highly 
degraded  and  are  unlikely  to  be  restored 
by  the  State  or  private  landowners 
(Buck  2002).  There  are  other  locations 
that  have  been  identified  to  meet  the 
recovery  goals  of  8  to  10  populations 
throughout  their  historical  ranges  on 
Kauai  (Hesperomannia  lydgatei)  or  on 
other  islands  (Bonamia  menziesii. 
Lysimachia  filifolia,  and  Platanthera 
holochila). 

Modifications  were  made  to  this  unit 
to  exclude  highly  degraded  areas  not 
essential  to  the  conservation  of 
Adenophorus  periens,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  limahuliensis, 
Labordia  lydgatei,  Myrsine  linearifolia, 
or  Plantago  princeps.  In  addition,  it  is 
unlikely  that  the  State  or  private 
landowners  will  restore  these  areas 
(Buck  2002).  Other  locations  are  being 
designated  that  will  provide  habitat  for 
8  to  10  populations  of  each  species 
throughout  their  historical  ranges  on 
Kauai  (Cyanea  recta,  Cyanea  remyi. 
Cyrtandra  limahuliensis.  Labordia 
lydgatei,  Myrsine  linearifolia)  and  on 
other  islands  (Adenophorus  periens  and 
Plantago  princeps). 

The  area  designated  as  critical  habitat 
provides  habitat  for  three  populations  of 
Cyanea  recta,  one  population  of  Cyanea 


remyi,  eight  populations  of  Cyrtandra 
cyaneoides,  six  populations  of 
Cyrtandra  limahuliensis,  one 
population  of  Labordia  lydgatei.  and 
one  population  each  of  Myrsine 
linearifolia  and  Pteralyxia  kauaiensis 
within  the  historical  ranges  for  these 
Kauai  and  Niihau  endemic  species. 

The  area  designated  as  critical  habitat 
provides  habitat  for  one  population  each 
of  Adenophorus  periens,  Isodendrion 
longifolium,  and  Plantago  princeps 
within  the  historical  ranges  for  these 
multi-island  species. 

These  modifications  resulted  in  the 
reduction  from  3,407  ha  (8,418  ac)  to 
240  ha  (592  ac).  This  unit  was  renamed 
Kauai  \\— Adenophorus  periens — c. 
Kauai  11 — Cyanea  recta — c.  Kauai  11 — 
Cyanea  remyi — c.  Kauai  11 — Cyrtandra 
cyaneoides — b.  Kauai  11 — Cyrtandra 
cyaneoides — c.  Kauai  10 — Cyrtandra 
limahuliensis — c.  Kauai  11 — Cyrtandra 
limahuliensis — d,  Kauai  11 — 
Isodendrion  longifolium — d,  Kauai  ll — 
Labordia  lydgatei — d,  Kauai  11 — 
Myrsine  linearifolia — f,  Kauai  10 — 
Plantago  princeps — a.  Kauai  11 — 
Plantago  princeps — c.  and  Kauai  10 — 
Pteralyxia  kauaiensis — ^b. 

Kauai  M 

This  unit  was  proposed  as  critical 
habitat  for  nine  species:  Adenophorus 
periens,  Bonamia  menziesii,  Cyanea 
asarifolia.  Cyanea  recta.  Cyanea  remyi. 
Cyrtandra  cyaneoides.  Cyrtandra 
limahuliensis,  Labordia  lydgatei.  and 
Phyllostegia  wawrana. 

We  excluded  the  proposed  critical 
habitat  for  the  multi-island  species 
Bonamia  menziesii.  This  area  is  not 
essential  for  the  conservation  of  this 
species  because  it  is  highly  degraded 
and  is  unlikely  to  be  restored  by  the 
State  or  private  landowners  (Buck 
2002).  There  are  at  least  10  other 
locations  that  have  been  designated  or 
proposed  for  Bonamia  menziesii 
throughout  its  historical  range  on  Kauai 
and  on  other  islands. 

Modifications  were  made  to  this  unit 
to  exclude  highly  degraded  areas  not 
essential  to  the  conservation  of 
Adenophorus  periens.  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi. 
Cyrtandra  limahuliensis.  Labordia 
lydgatei.  and  Phyllostegia  wawrana.  In 
addition,  it  is  unlikely  that  the  State  or 
private  landowners  will  restore  these 
areas  (Buck  2002).  There  are  other 
locations  that  have  been  designated  to 
meet  the  recovery  goals  of  8  to  10 
populations  of  each  species  throughout 
their  historical  ranges  on  Kauai  (Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi. 
Cyrtandra  limahuliensis.  Labordia 
lydgatei.  and  Phyllostegia  wawrana)  and 


proposed  on  other  islands 
(Adenophorus  periens). 

The  area  designated  as  critical  habitat 
provides  habitat  for  two  populations  of 
Cyanea  asarifolia,  foiu  populations  of 
Cyanea  recta,  two  populations  of 
Cyanea  remyi,  two  populations  each  of 
Cyrtandra  cyaneoides  and  Cyrtandra 
limahuliensis.  five  populations  of 
Hibiscus  clayi,  and  two  populations 
each  of  Labordia  lydgatei  and 
Phyllostegia  wawrana  within  the 
historical  ranges  for  these  Kauai 
endemic  species. 

The  area  designated  as  critical  habitat 
for  the  multi-island  species 
Adenophorus  periens  provides  habitat 
within  its  historical  range  for  one 
population. 

These  modifications  resulted  in  the 
reduction  from  3,302  ha  (8.160  ac)  to 
1,040  ha  (2,570  ac).  This  unit  was 
renamed  Kauai  4 — Adenophorus 
periens — a.  Kauai  4 — Cyanea 
asarifolia — a,  Kauai  4 — Cyanea  recta — a, 
Kauai  4 — Cyanea  recta — ^b,  Kauai  4 — 
Cygnea  remyi — a.  Kauai  4 — Cyrtandra 
cyaneoides — a.  Kauai  4 — Cyrtandra 
limahuliensis — a,  Kauai  4 — Cyrtandra . 
limahuliensis — ^b.  Kauai  4 — Hibiscus 
clayi — a,  Kauai  4 — Hibiscus  clayi — ^b. 
Kauai  4 — Hibiscus  clayi — c.  Kauai  4 — 
Hibiscus  clayi — d.  Kauai  4 — Hibiscus 
clayi — e.  Kauai  4 — Labordia  lydgatei— &, 
and  Kauai  4 — Phyllostegia  wawrana — a. 

Kauai  N 

This  unit  was  proposed  as  critical 
habitat  for  23  species:  Adenophorus 
periens,  Bonamia  menziesii,  Cyanea 
asarifolia.  Cyanea  recta,  Cyanea  remyi. 
Cyanea  undulata,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rivularis,  Dubautia 
pauciflorula.  Exocarpos  luteolus. 
Hesperomannia  lydgatei.  Isodendrion 
longifolium,  Labordia  lydgatei,  Labordia 
tinifolia  var.  wahiawaensis,  Lysimachia 
filifolia,  Myrsine  linearifolia. 
Phlegmariunis  nutans.  Phyllostegia 
wawrana.  Plantago  princeps, 
Platanthera  holochila.  Viola  helenae. 
and  Viola  kauaiensis  var.  wahiawaensis. 

We  excluded  the  proposed  critical 
habitat  for  the  Kauai  endemic  species 
Cyanea  recta.  Cyrtandra  cyaneoides. 
Delissea  rivularis,  and  Phyllostegia 
wawrana.  and  for  the  multi-island 
species  Platanthera  holochila.  These 
areas  are  not  essential  to  the 
conservation  of  these  five  species 
because  they  are  highly  degraded  and 
are  unlikely  to  be  restored  by  the  State 
or  private  landowners  (Buck  2002). 
There  are  other  locations  that  have  been 
designated  to  meet  the  recovery  goals  of 
8  to  10  populations  of  each  species 
throughout  their  historical  ranges  on 
Kauai  (Cyanea  recta.  Cyrtandra 
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cyaneoides.  Delissea  rivularis,  and 
Phyllostegia  wawrana)  or  proposed  on 
other  islands  (Platanthera  holochila). 

Modifications  were  made  to  this  unit 
to  exclude  highly  degraded  areas  not 
essential  to  the  conservation  of 
Adenophorus  periens,  Bonamia 
menziesii,  Cyanea  remyi,  Cyrtandra 
limahuliensis,  Isodendrion  longifolium. 
Labordia  lydgatei,  Lysimachia  filifolia, 
and  Plantago  princeps.  In  addition,  it  is 
unlikely  that  the  State  or  private 
landowners  will  restore  these  areas 
(Buck  2002).  There  are  other  locations 
that  have  been  designated  to  meet  the 
recovery  goals  of  8  to  10  populations  of 
each  species  throughout  their  historical 
ranges  on  Kauai  [Cyanea  remyi, 
Cyrtandra  limahuliensis.  and  Labordia 
lydgatei)  or  proposed  oil  other  islands 
[Adenophorus  periens,  Bonamia 
menziesii,  Isodendrion  longifolium, 
Lysimachia  filifolia.  and  Plantago 
princeps). 

The  area  designated  as  critical  habitat 
provides  for  seven  populations  of 
Cyanea  asarifolia;  four  populations  of 
Cyanea  remyi;  six  populations  of 
Cyanea  undulata;  four  populations  each 
of  Cyrtandra  limahuliensis  and 
Dubautia  pauciflorula;  one  population 
of  Exocarpos  luteolus;  four  populations 
of  Hesperomannia  lydgatei;  three 
populations  of  Labordia  lydgatei;  four 
populations  of  Labordia  tinifolia  var. 
wahiawaensis;  one  population  each  of 
Myrsine  linearifolia  and  Pteralyxia 
kauaiensis;  and  five  populations  each  of 
Viola  helenae  and  Viola  kauaiensis  var. 
wahiawaensis  within  the  historical 
ranges  for  these  Kauai  endemic  species. 
The  area  designated  as  critical  habitat 
provides  for  one  population  each  of 
Adenophorus  periens,  Bonamia 
menziesii.  and  Isodendrion  longifolium, 
four  populations  of  Lysimachia  filifolia, 
three  populations  of  Phlegmariunis 
nutans,  and  one  population  oi  Plantago 
princeps  within  the  historical  ranges  for 
these  multi-island  species. 

These  modifications  resulted  in  the 
reduction  from  6,599  ha  (16,307  ac)  to 
3,274  ha  (8,090  ac).  This  unit  was 
renamed  Kauai  10 — Adenophorus 
periens — ^b,  Kauai  10 — Bonamia 
menziesii — a,  Kauai  10— Cyanea 
asarifolia — b,  Kauai  10 — Cyanea 
remyi — b,  Kauai  10 — Cyanea  undulata — 
a,  Kauai  10 — Cyrtandra  limahuliensis — 
c,  Kauai  10— JJubautia  pauciflorula — a, 
Kauai  10 — Exocarpos  luteolus — a,  Kauai 
10 — Hesperomannia  lydgatei — a,  Kauai 
10 — Isodendrion  longifolium — b,  Kauai 
10 — Labordia  lydgatei — b,  Kauai  10 — 
Labordia  tinifolia  var.  wahiawaensis — a, 
Kauai  10 — Lysimachia  filifolia — a,  Kauai 
10 — Myrsine  linearifolia — ^b.  Kauai  10 — 
Phlegmariurus  nutans — a,  Kauai  10 — 
Plantago  princeps — a,  Kauai  10 — 


Pteralyxia  kauaiensis — b,  Kauai  10 — 
Viola  helenae — a,  and  Kauai  10 — Viola 
kauaiensis — a. 

Kauai  O 

This  unit  was  proposed  as  critical 
habitat  for  51  species:  Adenophorus 
periens,  Alectryon  macrococcus, 
Alsinidendron  lychnoides. 
Alsinidendron  viscosum,  Bonamia 
menziesii,  Chamaesyce  halemanui, 
Cyanea  recta,  Delissea  rivularis,  Diellia 
erecta,  Diellia  pallida,  Diplazium 
molokaiensis,  Dubautia  latifolia. 
Euphorbia  haeleeleana,  Exocarpos 
luteolus,  Flueggea  neowawraea, 
Gouania  meyenii.  Isodendrion 
laurifolium,  Isodendrion  longifolium. 
Kokia  kauaiensis,  Lipochaetafauriei, 
Lipochaeta  micrantha.  Lobelia 
niihauensis,  Mariscus  pennatiformis. 
Melicope  haupuensis.  Melicope 
knudsenii,  Melicope  pallida. 
Munroidendron  racemosum.  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Peucedanum  sandwicense,  Phyllostegia 
knudsenii.  Phyllostegia  waimeae, 
Phyllostegia  wawrana,  Plantago 
princeps,  Platanthera  holochila,  Poa 
mannii,  Poa  sandvicensis,  Poa 
siphonoglossa.  Pteralyxia  kauaiensis. 
Remya  kauaiensis.  Remya  montgpmeryi, 
Schiedea  helleri,  Schiedea  kauaiensis. 
Schiedea  membranacea.  Schiedea 
spergulina  var.  spergulina,  Schiedea 
stellarioides,  Solanum  sandwicense, 
Spermolepis  hawaiiensis.  Stenogyne 
campanulata,  Xylosma  crenatum,  and    . 
Zantboxylum  hawaiiense. 

We  excluded  the  proposed  critical 
habitat  for  the  Kauai  endemic  species 
Cyanea  recta  and  for  the  multi-island 
species  Adenophorus  periens, 
Diplazium  molokaiensis,  Isodendrion 
longifolium.  Mariscus  pennatiformis, 
Peucedanum  sandwicense,  and 
Plantago  princeps.  These  areas  are  not 
essential  for  the  conservation  of  these 
seven  species  because  there  are  other 
locations  that  have  been  designated  to 
meet  the  recovery  goals  of  8  to  10 
populations  of  each  species  on  Kauai 
(Cyanea  recta)  and  proposed  on  other 
islands  (Adenophorus  periens, 
Diplazium  molokaiensis,  Isodendrion 
longifolium,  Mariscus  pennatiformis, 
Peucedanum  sandwicense,  and 
Plantago  princeps)  that  either  contain 
higher  quality  habitat  or  have  a 
management  mandate. 

Modifications  were  made  to  this  unit 
to  exclude  degraded  areas  not  essential 
to  the  conservation  of  Alectryon 
macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Chamaesyce  halemanui,  Delissea 
rivularis,  Diellia  erecta,  Diellia  pallida, 
Dubautia  latifolia.  Euphorbia 
haeleeleana,  Exocarpos' luteolus. 


Flueggea  neowawraea,  Gouania 
meyenii,  Isodendrion  laurifolium,  Kokia 
kauaiensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha.  Lobelia 
niihauensis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida. 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum. 
Phyllostegia  knudsenii.  Platanthera 
holochila,  Poa  mannii.  Poa 
sandvicensis,  Poa  siphonoglossa. 
Pteralyxia  kauaiensis.  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  helleri,  Schiedea 
membranacea,  Schiedea  spergulina  var. 
spergulina,  Schiedea  stellarioides, 
Solanum  sandwicense,  Spermolepis 
hawaiiensis,  Xylosipa  crenatum, 
Zanthoxylum  hawaiiense. 

The  area  designated  as  critical  habitat 
provides  for  ten  populations  of 
Alsinidendron  lychnoides,  nine 
populations  of  Alsinidendron  viscosum. 
two  populations  of  Chamaesyce 
halemanui.  three  populations  of 
Delissea  rivularis,  one  population  of 
Diellia  pallida,  seven  populations  of 
Dubautia  latifolia,  eight  populations  of 
Exocarpos  luteolus.  three  populations  of 
Kokia  kauaiensis,  two  populations  each 
of  Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Melicope  haupuensis,  and 
Munroidendron  racemosum.  five 
populations  of  Myrsine  linearifolia.  nine 
populations  of  Nothocestrum  peltatum, 
three  populations  oi  Phyllostegia 
waimeae.  two  populations  of 
Phyllostegia  wawrana,  three 
populations  of  Poa  mannii,  six 
populations  of  Poa  sandvicensis,  ten 
populations  of  Poa  siphonoglossa.  two 
populations  of  Pteralyxia  kauaiensis. 
four  populations  of  Remya  kauaiensis, 
six  populations  of  Remya  montgomeryi, 
seven  populations  of  Schiedea  helleri, 
two  populations  each  of  Schiedea 
kauaiense,  Schiedea  membranacea,  and 
Schiedea  spergulina  var.  spergulina,  six 
populations  of  Schiedea  stellarioides, 
three  populations  of  Stenogyne 
campanulata,  and  five  populations  of 
Xylosma  crenatum  within  the  historical 
ranges  for  these  Kauai  endemic  species. 
The  area  designated  as  critical  habitat 
provides  for  one  population  each  of 
Alectryon  macrococcus,  Bonamia 
menziesii,  and  Diellia  erecta,  two 
populations  of  Euphorbia  haeleeleana, 
one  population  of  Flueggea 
neowawraea,  two  populations  each  of 
Gouania  meyenii,  Isodendrion 
laurifolium.  Lobelia  niihauensis,  and 
Melicope  knudsenii,  one  population  of 
Melicope  pallida,  four  populations  of 
Platanthera  holochila,  six  populations 
of  Solanum  sandwicense,  one 
population  of  Spermolepis  hawaiiensis, 
and  two  populations  of  Zanthoxylum 
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haweiiense  within  the  historical  range 
for  these  multi-island  species. 

These  modifications  resulted  in  the 
reduction  from  9.462  ha  (23,382  ac)  to 
5.933  ha  (14.661  ac).  This  unit  was 
renamed  Kauai  11 — Alectryon 
macroccus — a,  Kauai  11 — 
Alsinidendron  lycbnoides — a.  Kauai 
W—AIsinidendron  lycbnoides— b, 
Kauai  W— Alsinidendron  lycbnoides— 
c.  Kauai  11 — Alsinidendron  viscosunr — 

a.  Kauai  \\— Alsinidendron  viscosum — 

b.  Kauai  11 — Alsinidendron  viscosum — 

c.  Kauai  11— Alsinidendron  viscosum — 

d.  Kauai  \\—Bonamia  menziesii—b, 
Kauai  U—Chamaesyce  halemanui—a, 
Kauai  W—Cbamaesyce  balemanui—b, 
Kauai  11 — Delissea  rivularis — a,  Kauai 
11 — Diellia  erecta — a.  Kauai  11 — Diellia 
pallida— b,  Kauai  1\—Dubautia 
latifolia—a,  Kauai  1\—Dubautia 
latifolia — b.  Kauai  11 — Dubautia 
latifolia—c,  Kauai  ll-Euphorbia 
baeleeleana — c.  Kauai  11 — Exocarpos 
luteolus — b,  Kauai  11 — Exocarpos 
luteolus — d,  Kauai  11 — Exocarpos 
luteolus — e.  Kauai  11 — Flueggea 
neowawraea — c.  Kauai  11 — Gouania 
meyenii — c,  Kauai  11 — Isodendrion 
lauri folium — b,  Kauai  11 — Kokia 
kauaiensis — a.  Kauai  11 — Lipocbaeta 
fauriei — a,  Kauai  11 — Lipocbaeta 
micrantba — b,  Kauai  11 — Lobelia 
niibauensis — a.  Kauai  11 — Melicope 

'baupuensis — c.  Kauai  1 1 — Melicope 
knudsenii — b.  Kauai  11 — Melicope 
pallida — a.  Kauai  11 — Munroidendron 
racemosum — d,  Kauai  11 — Myrsine 
lineari folia — c.  Kauai  11— Myrsine 
linearifolia — e.  Kauai  11 — 
Notbocestrum  peltatum — a.  Kauai  11 — 
Notbocestrum  peltatum — b.  Kauai  11 — 
Notbocestrum  peltatum — c.  Kauai  12— 
Notbocestrum  peltatum — d,  Kauai  11 — 
Phyllostegia  knudsenii— a,  Kauai  11 — 
Pbyllostegia  waimeae — a.  Kauai  11 — 
Pbvllostegia  waimeae — b.  Kauai  11 — 
Pbyllostegia  wawrana — c.  Kauai  11 — 
Platantbera  bolocbila — a.  Kauai  11— 
Poa  mannii — b.  Kauai  11 — Poa 
sandvicensis — a,  Kauai  11 — Poa 
sipbonoglossa — a.  Kauai  11 — Poa 
sipbonoglossa—b,  Kauai  11 — Pteralyxia 
kauaiensis — f.  Kauai  1 1 — Remya 
kauaiensis — a.  Kauai  11 — Remya 
kauaiensis — d,  Kauai  11 — Remya 
kauaiensis — e,  Kauai  12 — Remya 
kauaiensis — f.  Kauai  11 — Remya 
montgomeryi—b,  Kauai  11 — Remya 
montgomeryi — c.  Kauai  11 — Schiedea 
belleri—a,  Kauai  11— Schiedea  belleri— 
b.  Kauai  11— Schiedea  belleri— c.  Kauai 
11 — Scbiedea  kauaiensis — b.  Kauai  11 — 
Scbiedea  membranacea — a,  Kauai  11 — 
Schiedea  spergulina  var.  spergulina — b, 
Kauai  11 — Scbiedea  stellarioides — a. 
Kauai  11 — Scbiedea  stellarioides — b, 
Kauai  11 — Solanum  sandwicense — a. 


Kauai  11 — Solanum  sandwicense — b. 
Kauai  11 — Spermolepis  bawaiiensis — a. 
Kauai  11 — Stenogyne  campanulata — a. 
Kauai  11 — Xylosma  crenatum — a,  Kauai 
12 — Xylosma  crenatum — b.  and  Kauai 
W—Zantboxylum  bawaiiense — a. 

Niihau  A 

This  unit  was  proposed  as  critical 
habitat  for  two  species,  Brigbamia 
insignis  and  Cyperus  tmchysantbos.  We 
excluded  the  proposed  critical  habitat 
for  the  multi-island  species  Cyperus 
tracbysantbos.  This  area  is  not  essential 
for  the  conservation  of  Cyperus 
tracbysantbos  because  it  is  more 
degraded  than  other  areas  and  is  not 
managed  for  the  conservation  of  this 
species,  and  there  are  at  least  10  other 
locations  that  have  been  designated  to 
meet  the  recovery  goal  of  8  to  10 
populations  throughout  its  historical 
range  on  Kauai  and  proposed  on  other 
islands. 

The  area  designated  as  critical  habitat 
for  the  Kauai  and  Niihau  endemic 
species  Brigbamia  insignis  provides 
habitat  within  its  historical  range  for 
one  population. 

This  modification  resulted  in  the 
reduction  from  282  ha  (697  ac)  to  144 
ha  (357  ac).  This  unit  was  renamed 
Niihau  1 — Brigbamia  insignis — a. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations.or 
protection;  and.  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation."  as  defined  by 
the  Act.  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 
Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the  • 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *  *  the 
direct  or  indirect  alteration  that 


appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such     ^ 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  The  relationship 
between  a  species  survival  and  its 
recovery  has  been  a  source  of  confusion 
to  some  in  the  past.  We  believe  that  a 
species'  ability  to  recover  depends  on  its 
ability  to  survive  into  the  future  when 
its  recovery  can  be  achieved:  thus,  the 
concepts  of  long-term  survival  and 
recovery  are  intricately  linked. 
However,  in  the  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  [Sierra 
Club  V.  U.S.  Fisb  and  Wildlife  Service  et 
al.,  245  F.3d  434)  regarding  a  not 
prudent  finding  the  Court  found  our 
definition  of  destruction  or  adverse 
modification  as  currently  contained  in 
50  CFR  402.02  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known,  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life-cycle  needs  of 
the  species  (i.e..  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(h)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  areas  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have 
some  of  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
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included  in  the  critical  habitat 
designation. 

Our  regulations  State  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  in  the  Federal  Register  on 
July  1.  1994  (59  FR  34271).  provides 
criteria,  establishes  pirocedures.  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  oin  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  joiunals,  conservation  plans 
developed  by  States  and  counties, 
scientific  statics  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  7(a)(2) 
jeopardy  standard  and  section  9 
prohibitions,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservadon 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 


available  to  these  planning  efforts  calls 
for  a  different  outcome.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species. 

A.  Prudency 

Designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  the  species 
is  threatened  by  taking  or  other  human 
activity,  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  species;  or 
(ii)  such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species 
(50  CFR  424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  species,  we 
analyzed  the  potential  threats  and 
benefits  for  each  species  in  accordance 
with  the  court's  order.  Two  species. 
Acaena  exigua,  a  multi-island  species, 
and  Melicope  quadrangularis,  a  Kauai 
endemic  species,  are  no  longer  extant  in 
the  wild.  Acaena  exigua  was  last  seen 
in  2000  and  no  individuals  were  seen  in 
a  subsequent  visit  in  2001  to  the  last 
known  location  (Oppenhiemer,  pers. 
comm.  2002).  Melicope  quadrangularis 
was  last  observed  in  the  Wahiawa 
drainage  area  in  1991.  This  species  has 
not  been  seen  in  surveys  of  this  area 
subsequent  to  Hurricane  Iniki  in  1992 
(S.  Perlman  and  K.  Wood,  pers.  comm. 
2000).  In  addition,  neither  species  is 
known  to  be  in  storage  or  luider 
propagation.  Under  these 
circumstances,  designation  of  critical 
habitat  for  Acaena  exigua  and  Melicope 
quadrangularis  is  not  prudent  because 
such  designation^would  be  of  no  benefit 
to  these  species.  If  either  species  is 
relocated  we  may  revise  this  final 
determination  to  incorporate  or  address 
new  information  as  new  data  becomes 
available  [See  16  U.S.C.  1532  (5)(B);  50 
CFR  424.13(f)). 

Due  to  low  niunbers  of  individuals 
and/or  populations  and  their  inherent 
immobility,  the  other  93  plants  may  be 
vulnerable  to  unrestricted  collection, 
vandalism,  or  disturbance.  We 
examined  the  evidence  ciurently 
available  for  each  of  these  taxa  and 
found  specific  evidence  of  vandalism, 
disturbance,  and/or  the  threat  of 
unrestricted  collection  for  three  species 
of  Pritchardia,  the  native  palm,  on 
Kauai  and  Niihau.  At  the  time  of  listing 
we  determined  that  designation  of 
critical  habitat  was  not  prudent  for 
Pritcbardia  napaliensis,  P.  aylmer- 
robinsonii,  and  P.  viscosa  because  it 
would  increase  the  degree  of  threat  from 
vandalism  or  collecting,  and  would 
provide  no  benefits  (60  FR  53070).  At 


that  time,  we  had  information  that  at 
least  one  of  the  remaining  adult  plants 
has  been  damaged  by  spiked  boots  used 
either  by  a  botanist  or  seed  collector  to 
scale  these  trees  (61  FR  53070).  Since 
publication  of  the  listingrule,  we 
learned  of  additional  instances  of 
vandalism,  collection,  and  commercial 
trade  involving  these  three  species  of 
Pritchardia.  ]n  1993.  the  States  DOFAW 
planted  39  young  Pritcbardia 
napaliensis  plants  within  a  fenced 
exclosure  near  the  Wailua  River.  A  short 
time  after  this,  the  fence  was  vandalized 
and  all  39  plants  were  removed  (A. 
-Kyono,  pers.  comm.  2000:  Craig  Koga, 
DOFAW,  in  litt.  1999).  In  mid-1996,  a 
young  plant  and  seeds  of  Pritchardia 
viscosa  were  removed  from  the  only 
known  location  of  this  species  (A. 
Kyono.  pers.  comm.  2000;  C.  Koga.  in 
litt.  1999).  RecenUy  we  received 
information  on  the  commercial  trade  in 
palms  conducted  through  the  internet 
(Grant  Canterbury.  USFWS.  in  litt. 
2000).  Several  nurseries  advertise  and 
sell  seedlings  and  young  plants, 
including  13  sprecies  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected,  including 
Pritcbardia  aylmer-robinsonii  and  P. 
napaliensis. 

In  light  of  this  information,  we  believe 
that  designation  of  critical  habitat 
would  likely  increase  the  threat  to  these 
three  species  of  Pritcbardia  on  Kauai 
and  Niihau  from  vandahsm  or 
collection.  These  plants  are  easy  to 
identify,  arid  they  are  attractive  to 
collectors  of  rare  palms  either  for  their 
personal  use  or  to  trade  or  sell  for 
personal  gain  (Johnson  1996).  The  final 
listing  rules  for  these  three  species 
contained  only  general  information  on 
their  distribution,  but  the  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  would 
make  these  species  more  vulnerable  to 
incidents  of  vandalism  or  collection, 
and,  therefore,  contribute  to  the  decline 
of  these  species  and  make  recovery 
more  difficuU  (61  FR  53070). 

In  addition,  we  believe  that 
designation  would  not  provide 
significant  benefits  that  would  outweigh 
these  increased  risks.  First,  Pritcbardia 
napaliensis  and  P.  viscosa  do  not  occiu 
on  Federal  land,  and  the  State  lands 
where  they  are  found  are  zoned  for 
conservation.  Some  of  the  plants  are  on 
lands  set  aside  in  perpetuity  to  conserve 
their  natural  flora  and  fauna,  or  as 
geological  sites  (State  of  Hawaii  natural 
area  reserves)  (HRS  195-1).  In  addition, 
these  species  are  found  in  areas  that  are 
remote  and  accessible  only  by  four- 
wheel  drive  (Pritcbardia  viscosa  only), 
foot.  boat,  or  helicopter.- It  is.  therefore, 
unlikely  that  the  lands  on  which  these 
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species  are  found  will  be  developed. 
Since  there  do  not  appear  to  be  any 
actions  in  the  hiture  that  would  involve 
a  Federal  agency,  designation  of  critical 
habitat  would  not  provide  any 
additional  protection  to  the  species  than 
they  do  not  already  have  through  listing 
alone.  If.  however,  in  the  future  any 
Federal  involvement  did  occur,  such  as 
through  the  permitting  process  or 
funding  by  the  U.S.  Department  of 
Agriculture,  the  U.S.  Department  of 
Interior,  the  Corps  through  section  404 
of  the  Clean  Water  Act,  the  U.S.  Federal 
Department  of  Housing  and  Urban 
Development  or  the  Federal  Highway 
Administration,  the  actions  would  be 
subject  to  consultation  under  section  7 

of  the  Act. 

Pritchardia  aylmer-robinsonii  is  only 
found  on  Niihau,  which  is  presently 
zoned  for  agriculture.  There  are  no 
hotels,  resorts,  or  other  commercial 
development  on  the  island.  Public 
access  to  the  island  is  not  generally 
authorized  by  the  landowner.  Most  of 
the  people  living  on  Ibis  island  (fewer 
than  300)  are  employed  in  ranching 
activities  (Department  of  Geography 
1998).  While  future  activities  on  the 
island  are  unknown,  it  is  unlikely  that 
the  land  on  which  this  species  is  found 
will  be  developed.  Future  projects  that 
would  require  Federal  permitting  or 
funding  such  as  those  mentioned  above 
are  particularly  unlikely  on  this 
privately  owned  island.  Although  access 
to  the  island  has  been  and  continues  to 
be  restricted,  P.  aylmer-robinsonii  is 
endemic  only  to  Niihau,  so  any 
commercial  availability  indicates  that 
collection,  either  with  or  without  the 
land  owner's  permission,  has  occurred 
in  the  past  and  may  still  be  occurring. 
We  acknowledge  that  critical  habitat 
designation,  in  some  situations,  may 
provide  some  value  to  the  species,  for 
example,  by  identifying  areas  important 
for  conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection.  However,  for  these  three 
species,  we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection.  Given  all 
of  the  above  considerations,  we 
determine  that  designation  of  critical 
habitat  for  Pritchardia  aylmer- 
robinsonii,  P.  napaliensis.  and  P. 
viscosa  is  not  prudent. 

On  January  9,  2003,  we  found  that 
critical  habitat  was  prudent  for  the 
following  15  multi-island  species: 
Adenophorus  periens,  Bonamia 
menziesii,  Centaurium  sebaeoides, 
Ctenitis  squamigera,  Cyperus 
trachysanthos.  Diellia  erecta,  Diplazium 
molokaiense,  Hibiscus  brackenridgei, 
Isodendrion  pyrifolium,  Sesbania 


tomentosa,  Silene  lanceolata.  Solanum 
incompletum,  Spermolepis  hawaiiensis. 
Vigna  o-wahuensis  and  Zanthoxylum 
hawaiiense  (68  FR  1220),  which  also 
occur  on  Kauai  or  Niihau. 

Four  species  no  longer  occur  on  Kauai 
or  Niihau  but  are  reported  from  one  or 
more  other  islands.  To  find  whether 
critical  habitat  would  be  prudent  for 
these  four  species  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
orders.  These  four  plants  were  listed  as 
endangered  species  under  the  Act 
between  1991  and  1996.  At  the  time 
each  plant  was  listed,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant.  We  examined  the  evidence 
available  for  these  four  species  and  have 
not,  at  this  time,  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  species  or  of 
similar  species.  Consequently,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Achyranthes 
mutica,  Mariscus  pennatiformis, 
Phlegmariurus  manni,  and 
Phlegmariurus  nutans  in  the  future, 
consistent  with  applicable  regulations 
(50  CFR  424.12(a)(l)(i)  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  these  species  are  currently 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat.  In  the 
absence  of  finding  that  critical  habitat 
would  increase  threats  to  a  species,  if 
there  are  any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include  (1)  triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 
In  the  case  of  Achyranthes  mutica. 
Mariscus  pennatiformis.  Phlegmariurus 
manni.  and  Phlegmariurus  nutans  there 
would  be  some  benefits  to  critical  - 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refi-ain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  None  of  these  four  species  are 
reported  from  Federal  lands  on  Kauai 
(the  entire  island  of  Niihau  is  privately 
owned)  where  actions  are  subject  to 
section  7  consultation.  However,  two  of 


these  species,  Phlegmariurus  manni, 
and  Phlegmariurus  nutans  are  reported 
from  Federal  lands  or  lands  that  are 
administered  by  a  Federal  agency  on 
other  islands  {Phlegmariurus  nutans  is 
reported  from  the  United  States  Army's 
Schofield  Barracks  Military  Reservation 
and  Kawailoa  Training  Area,  and  the 
Service's  Oahu  Forest  National  Wildlife 
Refuge  on  Oahu,  and  Phlegmariurus 
manni  is  reported  from  Haleakala 
National  Park  on  Maui).  Although 
Achyranthes  mutica  and  Mariscus 
pennatiformis  are  located  exclusively  on 
non-Federal  lands  with  limited  Federal 
activities  on  Oahu  and  Maui,  there 
could  be  Federal  actions  affecting  these 
lands  in  the  future.  While  a  critical 
habitat  designation  for  habitat  currently 
occupied  by  Achyranthes  mutica, 
Mariscus  pennatiformis,  Phlegmariurus 
manni.  and  Phlegmariurus  nutans 
would  not  likely  change  the  section  7 
consultation  outcome,  since  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  were  designated.  There 
may  also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 
include  the  notification  of  landowner(s), 
land  managers,  and  the  general  public  of 
the  importance  of  protecting  the  habitat 
of  these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements.  Therefore,  we  find 
that  critical  habitat  is  prudent  for  these 
four  species  [Achyranthes  mutica. 
Mariscus  pennatiformis.  Phlegmariurus 
manni.  and  Phlegmariurus  nutans). 

We  examined  the  evidence  available 
for  the  other  71  taxa  and  have  not,  at 
this  time,  found  specific  evidence  of 
taking,  vandalism,  collection  or  trade  of 
these  taxa  or  of  similar  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  71  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity,  which  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
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become  unoccupied;  (2)  focusing 
conservation  activities;  (3)  providing 
educational  benefits  to  State  or  county 
governments  or  private  entities;  and  (4) 
preventing  people  from  causing 
inadvertent  harm  to  the  species. 

In  the  case  of  these  71  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
re^in  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  One  of  these  species  is  reported 
on  or  near  Federal  lands  (see  Table  2), 
where  actions  are  subject  to  section  7 
consultation.  Although  a  majority  of  the 
species  considered  in  this  rule  are 
located  exclusively  on  non-Federal 
lands  with  limited  Federal  activities, 
there  could  be  Federal  actions  affecting 
these  lands  in  the  future.  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  these  species 
would  not  likely  change  the  section  7 
consultation  outcome,  since  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  ^so  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  were  designated.  There 
would  also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Benefits  of 
designation  would  include  the 
notification  of  land  owners,  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Therefore,  designation  of  critical 
habitat  is  prudent  for  these  71  plant 
species:  Alectryon  macrococcus, 
Alsinidendron  lychnoides, 
Alsinidendron  viscosum,  Brighamia 
insignis,  Chamaesyce  halemanui, 
Cyanea  asarifolia,  Cyanea  recta,  Cyanea 
remyi,  Cyanea  undulata,  Cyrtandra 
cyaneoides.  Cyrtandra  limahuliensis, 
Delissea  rhytidosperma,  Delissea 
rivularis,  Delissea  undulata,  Diellia 
pallida,  Dubautia  latifolia,  Dubautia 
pauciflorula,  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomarmia  lydgatei. 
Hibiscadelphus  woodii.  Hibiscus  clayi, 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaierisis,  Labordia  lydgatei, 
Labordia  tinifolia  vat.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
mierantha,  Lipochaeta  waimeaensis, 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Melicope  haupuensis,  Melicope 


knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phyllostegia  knudsenii. 
Phyllostegia  waimeae,  Phyllostegia 
wawrana,  Plantago  princeps. 
Platanthera  holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Solanum 
sandwicense,  Stenogyne  campanulata, 
Viola  helenae,  Viola  kauaiensis  var. 
wahiawaensis,  Wilkesia  hobdyi,  and 
Xylosma  crenatum. 

B.  Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides.  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
mierantha,  Lipochaeta  waimeaensis. 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum.  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa. 


Pteralyxia  kauaiensis,  Remya 
kauaiensis.  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea.  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides.  Sesbania 
tomentosa.  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense.  This 
information  included  the  known 
locations,  site-specific  species 
information  from  the  HINHP  database 
and  our  own  rare  plant  database:  species 
information  from  the  Center  for  Plant 
Conservation's  (CPC's)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretimi; 
island-wide  Geographic  Information 
System  (GIS)  coverages  (e.g.,  vegetation, 
soils,  annual  rainfall,  elevation 
contours,  landownership);  the  final 
listing  Riles  for  these  83  species;  the 
November  7,  2000,  proposal;  the  January 
28,  2002,  revised  proposal;  information 
received  during  the  public  comment 
periods  and  the  public  hearings;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species; 
information  received  in  response  to 
outreach  materials  and  requests  for 
species  and  management  information 
that  we  sent  to  all  landowners,  land 
managers,  and  interested  parties  on  the 
islands  of  Kauai  and  Niihau; 
discussions  with  botanical  experts;  and 
recommendations  from  the  Hawaii  and 
Pacific  Plant  Recovery  Coordinating 
Committee  (HPPRCC)  (see  also  the 
discussion  below)  (GDSI  2000;  HINHP 
Database  2000;  HPPRCC  1998;  Service 
1994,  1995.  1996,  1997,  1998a,  1998b, 
1998c,  1999;  65  FR  66808;  67  FR  3940; 
CPC  in  lift.  1999). 

In  1994.  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999.  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
P/ants  (Service  1999).  The  HPPRCC 
expects  that  there  will  be  subsequent 
efforts  to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recover^'  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
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species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  83  listed 
species  at  issue.  As  a  result,  the  critical 
habitat  designations  in  this  rule  include 
not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations. 

C.  Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to     ■ 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
requirements  of  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides.  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Cbamaesyce 
halemanui,  Ctenitis  squamigera.  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides. 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis. 
Delissea  undulata.  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense. 


Dubautia  latifolia,  Dubautia 
pauciflorula,  Euphorbia  haeleeleana, 
Exocarpos  iuteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii,  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium. 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipocbaeta 
micrantha,  Lipochaeta  waimeaensis. 
Lobelia  niihauensis.  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis.  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea.  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda. 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis.  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi.  Xylosma  crenatum.  and 
Zanthoxylum  hawaiiense  is  described  in 
the  "Background"  section  of  this  final 
rule. 

We  are  unable  to  identify  these 
features  for  Achyranthes  mutica. 
Hibiscus  brackenridgei,  Isodendrion 
pyrifolium,  Phlegmariurus  mannii, 
Silene  lanceolata.  Solanum 
incompletum,  and  Vigna  o-wahuensis. 
which  no  longer  occur  on  the  islands  of 
Kauai  or  Niihau,  because  information  on 
the  physical  and  biological  features  {i.e., 
the  primary  constituent  elements)  that 
are  considered  essential  to  the 
conservation  of  these  seven  species  is 
not  known. 

All  areas  designated  as  critical  habitat 
are  within  the  historical  range  of  the  83 
species  at  issue  and  contain  one  or  more 
of  the  physical  or  biological  features 
(primary  constituent  elements)  essential 
for  the  conservation  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  83  species  for  which  we  are 
■  designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
features  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 


by  the  type  of  plant  community  (e.g., 
mesic  Metrosideros  polymorpha  forest). 
associated  native  plant  species,  locale    . 
information  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  gulches,  stream  banks),  and 
elevation.  The  habitat  features  provide 
the  ecological  components  required  by 
the  plant.  The  type  of  plant  community 
and  associated  native  plant  species 
indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
mic^-oorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  "Supplementary 
Information:  Discussion  of  Plant  Taxa" 
section  above,  constitute  the  primary 
constituent  elements  for  these  species 
on  the  islands  of  Kauai  and  Niihau. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g.. 
population  viability  analysis  (National 
Research  Council  1995))  to  identify  the 
optimal  number,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Ginzburg  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  At  this  time,  and 
consistent  with  the  listing  of  these 
species  and  their  recovery  plans,  the 
best  available  information  leads  us  to 
conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  survival  and 
recovery  of  these  plant  species. 
Therefore,  we  used  available 
information,  including  expert  scientific 
opinion,  to  identify  potentially  suitable 
habitat  within  the  known  historic  range 
of  each  species. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 
83  species.  For  each  of  these  species,  the 
overall  recovery  strategy  outlined  in  the 
approved  recovery  plans  includes:  (1) 
Stabilization  of  existing  wild 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
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within  historic  range,  and  (4)  research 
on  species  biology  and  ecology  (Service 
1994,  1995,  1996,  1997, 1998a,  1998b, 
1998c,  1999).  Thus,  the  long-term 
recovery  of  these  species  is  dependent 
upon  the  protection  of  existing 
population  sites  and  potentially  suitable 
unoccupied  habitat  within  their  historic 
range. 

Tne  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  mature,  reproducing 
individuals  per  population  for  annuals. 
There  are  some  specific  exceptions  to 
this  general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island  and  the  proposed  critical 
habitat  designations  reflect  this 
exception  for  these  species.  For 
example,  the  recovery  goals  for  Cyanea 
undulata,  Dubautia  pauciflorula, 
Hesperomannia  lydgatei,  Labordia 
lydgatei,  and  Viola  helenae  are  five 
populations  for  each  species  with  250 
individuals  in  each  population.  The 
numbers  of  individuals  and  populations 
for  these  five  species  are  based  on  our 
current  understanding  of  these  species 
and  our  current  understanding  of  the 
unique  biological  characteristics  of 
Wahiawa  Bog.  These  numbers  should 
provide  for  the  maintenance  of  the 
majority  of  the  genetic  diversity  of  each 
species,  and  assurances  that  a  single 
catastrophic  event  will  not  destroy  all 
members  of  a  species  (Service  1994).  To 
be  considered  recovered,  the 
populations  of  a  multi-island  species 
should  be  distributed  among  the  islands 
of  its  known  historic  range  (Service 
1994, 1995, 1996, 1997, 1998a,  1998b, 
1998c,  1999).  A  population,  for  the 
purposes  of  this  discussion  and  as 
defined  in  the  recovery  plans  for  these 
species,  is  a  unit  in  which  the 
individuals  could  he  regularly  cross- 
pollinated  and  influenced  by  same 
small-scale  events  (such  as  landslides), 
and  which  contains  a  minimum  of  100, 
300,  or  500  mature,  reproducing 
individuals,  depending  on  whether  the 
■  species  is  a  long-lived  perennial,  short- 
lived perennial,  or  annual. 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  that  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 


recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life-history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmented  change  through 
evolution  and  migration. 

Many  aspects  of  species  life  history 
are  typically  considered  to  determine 
guidelines  for  species'  interim  stability 
and  recovery,  including  longevity, 
breeding  system,  growth  form, 
fecundity,  ramet  (a  plant  that  is  an. 
independent  member  of  a  clone) 
production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual),  hi  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  the 
HPPRCC  recommended  a  general 
recovery  guideline  of  100  mature, 
reproducing  individuals  per  population 
for  long-lived  perennial  species,  300 
mature,  reproducing  individuals  per 
population  for  short-lived  perennial 


species,  and  500  mature,  reproducing 
individuals  per  population  for  annual 
species. 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
population  variability  analysis  models 
described  above  (Burgman  et  al.  2001), 
this  approach  employs  two  widely 
recognized  £md  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species — (1)  Creation  or 
maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
species  (Luijten  et  al.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges    . 
1996);  and  (2)  increasing  the  size  of  each 
population  in  the  respective  critical 
habitat  units  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  alleviated,  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  ia 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  nonnative  plants  and  animals. 
Establishing  and  conserving  8  to  10 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1982 
and  1992  on  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1994;  Luijten 


« 

9190  Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give  the 
species  a  reasonable  likelihood  of  long- 
term  survival  and  recovery,  based  on 
currently  available  information. 

In  summary,  the  long-term  survival 
and  recovery  of  Hawaiian  plant  species 
requires  the  designation  of  critical 
habitat  units  on  one  or  more  of  the 
Hawaiian  islands  with  suitable  habitat 
for  8  to  10  populations  of  each  plant 
species.  Some  of  this  habitat  is  currently 
not  known  to  be  occupied  by  these 
species.  To  recover  the  species,  it  will 
be  necessary  to  conserve  suitable  habitat 
in  these  unoccupied  units,  which  in 
turn  will  allow  for  the  establishment  of 
additional  populations  through  natural 
recruitment  or  managed  reintroductions. 
Establishment  of  these  additional 
populations  will  increase  the  likelihood 
that  the  species  will  survive  and  recover 
in  the  face  of  normal  and  stochastic 
.events  [e.g.,  hurricanes,  fire,  and 
nonnative  species  introductions) 
(Mangel  and  Tier  1994;  Pimm  et  al. 
1998;  Stacey  and  Taper  1992). 

In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
from  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  are  designating 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  the  83  plant  species. 

Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

1 .  Critical  habitat  was  proposed  and 
will  be  designated  on  an  island  by 
island  basis  for  ease  of  understanding 
for  landowners  and  the  public,  for  ease 
of  conducting  the  public  hearing 
process,  and  for  ease  of  conducting 
public  outreach.  In  Hawaii,  landowners 
and  the  public  are  most  interested  and 
affected  by  issues  centered  on  the  island 
on  which  they  reside. 

2.  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

3.  We  designated  critical  habitat  units 
to  allow  for  expansion  of  existing  wild 
populations  and  reestablishment  of  wild 
populations  within  the  historic  range,  as 
recommended  by  the  recovery  plans  for 
each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  units 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 


(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  GIS  program. 
We  created  polygons  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

We  then  evaluated  the  resulting  shape 
files  (delineating  historic  elevational 
range  and  potential,  suitable  habitat). 
We  refined  elevation  ranges,  and  we 
avoided  land  areas  identified  as  not 
suitable  for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements).  We  then  considered  the 
resulting  shape  files  for  each  species  to 
define  all  suitable  habitat  on  the  island, 
including  occupied  and  unoccupied 
habitat. 

We  further  evaluated  these  shape  files 
of  suitable  habitat.  We  used  several 
factors  to  delineate  the  proposed  critical 
habitat  units  from  these  land  areas.  We 
reviewed  the  recovery  objectives  as 
described  above  and  in  recovery  plans 
for  each  of  the  species  to  determine  if 
the  number  of  populations  and 
population  size  requirements  needed  for 
conservation  would  be  available  within 
the  suitable  habitat  units  identified  as 
containing  the  appropriate  primary 
constituent  elements  for  each  species.  If 
more  than  the  area  needed  for  the 
number  of  recovery  populations  was 
identified  as  potentially  suitable,  only 
those  areas  within  the  least  distiu-bed 
suitable  habitat  were  designated  as 
proposed  critical  habitat.  A  population 
for  this  purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3.280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  Schierup 
and  Christiansen  1996).  We  further 
refined  the  resulting  critical  habitat 
units  by  using  satellite  imagery  and 
parcel  data  to  eliminate  areas  that  did 
not  contain  the  appropriate  vegetation 
or  associated  native  plant  species,  as 
well  as  features  such  as  cultivated 
agriculture  fields,  housing 
developments,  and  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  83 
plant  species  for  which  critical  habitat 
was  proposed  on  January  28,  2002.  We 
used  geographic  features  (ridge  lines, 
valleys,  streams,  coastlines,  etc.)  or 
maiunade  features  (roads  or  obvious 
land  use)  that  created  an  obvious 


boundary  for  a  unit  as  unit  area 
boundaries. 

Following  publication  of  the  proposed 
critical  habitat  rules,  some  of  which 
were  revised,  for  255  Hawaiian  plants 
(67  FR  3940.  67  FR  9806,  67  FR  15856. 
67  FR  16492.  67  FR  34522.  67  FR  36968. 
67  FR  37108),  we  re-evaluated  proposed 
critical  habitat.  State- wide,  for  each 
species  using  the  recovery  guidelines  (8. 
to  10  populations  with  a  minimum  of 
100  mature,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  matiu-e,  reproducing 
individuals  per  population  for  annuals)   , 
to  determine  if  we  had  inadvertently 
proposed  for  designation  too  much  or 
too  little  habitat  to  meet  the  essential 
recovery  goals  of  8  to  10  populations  per 
species  distributed  among  the  islands  of 
the  species'  known  historic  range 
(HINHP  Database  2000,  2001;  Wagner  et 
al.  1990, 1999).  Based  on  comments  and 
information  we  received  during  the 
comment  periods,  we  assessed  the 
proposed  critical  habitat  in  order  to 
ascertain  which  areas  contained  the 
highest  quality  habitat  and  had  the 
highest  likelihood  of  conserving  the 
species.  We  ranked  areas  of  the 
proposed  critical  habitat  by  the  quality 
of  the  primary  constituent  elements  (i.e., 
intact  native  plant  communities, 
predominance  of  associated  native 
plants  versus  nonnative  plants), 
potential  as  a  conservation  area  [i.e., 
whether  the  land  is  zoned  conservation 
and;  whether  the  landowner  is  aheady 
participating  in  plant  conservation  or 
recovery  actions),  and  current  or 
expected  management  of  known  threats 
(e.g..  ungulate  control;  weed  control; 
normative  insect,  slug,  and  snail 
control).  We  ranked  as  most  essential 
areas  that  contain  high  quality  primary 
constituent  elements,  are  zoned  for 
conser\'ation,  and  have  on-going  or 
expected  threat  abatement  actions.  This 
ranking  process  also  included 
determining'  which  habitats  were 
representative  of  the  historic 
"geographical  and  ecological 
distributions  of  the  species  (see 
"Primary  Constituent  Elements").  Areas 
that  are  zoned  for  conservation  or  have 
been  identified  as  a  State  Forest 
Reserve,  NAR,  Wildlife  Preserve,  State 
Park,  or  are  managed  for  conservation 
by  a  private  landowner  have  a  high 
likelihood  of  providing  conservation 
benefit  to  the  species  and  are  therefore 
more  essential  than  other  comparable 
habitat  outside  of  those  types  of  areas. 
Of  these  most  essential  areas,  we 
selected  adequate  area  for  our  recovery 
goals  of  8  to  10  populations  distributed 
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among  the  islands  of  each  species' 
historical  range.  Of  the  proposed  critical 
habitat  for  a  species,  areas  that  were  not 
ranked  most  essential  and  that  may 
provide  habitat  for  populations  above 
the  recovery  goal  of  8  to  10  were 
determined  not  essential  for  the 
conservation  of  the  species  and  were 
excluded  from  the  final  designation.  An 
area  that  is  covered  by  a  plan  that  meets 
the  criteria  as  outlined  in  "Managed 
Lands"  (provides  a  conservation  benefit 
to  the  species  and  assurances  that  it  will 
be  implemented  and  effective),  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management  considerations  or 
protection  (section  3(5)(a)  of  the  Act). 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  generally 
necessary  and  adverse  modification 
could  occur  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 
critical  habitat  would  trigger  an  adverse 
modification  conclusion.  In  selecting 
areas  of  designated  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  towns  and  other  similar  land^. 
that  are  unlikely  to  contribute  to  the 
conservation  of  the  83  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps.  In 
addition,  existing  manmade  features 
and  structures  within  the  boundaries  of 
the  mapped  unit,  such  as  buildings; 
roads;  aqiieducts  and  other  water  system 
features — including,  but  not  limited  to, 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells; 
telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  power  transmission  lines  and 
distribution,  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars;  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
excluded  under  the  terms  of  this 
regulation.  Federal  actions  limited  to 
those  areas  would  not  trigger  a  section 
7  consultation  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

In  siunmary,  for  these  species  we 
utilized  the  approved  recovery  plan 


guidance  to  identify  appropriately  sized 
land  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  habitat 
necessary  on  Kauai  and  Niihau  to 
provide  for  the  recovery  of  these  83 
species. 

Managed  Lands 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  83  plant  species  were  examined 
to  determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
enviroiunental  impact  statements;  and 
section  7  consultations.  Additionally, 
we  contacted  the  major  private 
landowners  on  Kauai  and  Niihau  by 
mail,  and  we  met  with  several  -•-- 

landowners  between  the  publication  of 
the  revised  proposal  on  January  28, 
2002,  and  the  end  of  the  comment 
period  on  September  30,  2002,  to 
discuss  their  current  management  for 
the  plants  on  their  lands.  We  also  met 
with  Kauai  District  DOFAW  and  State 
Parks  office  staff  to  discuss  management 
activities  they  are  conducting  on  Kauai. 
In  addition,  we  reviewed  new  biological 
information  and  public  comments 
received  during  the  public  comment 
'  periods  and  at  the  public  hearings. 
Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  foiuid 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
iong-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  [i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  [i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 


objectives,  have  an  implementation 
schedule  and  have  adequate  funding  for 
the  management  plan);  and.  (3)  provides 
assiirances  that  the  conservation  plan 
will  be  effective  [i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plan  and 
achieve  the  plan's  goals  and  objectives). 
If  an  area  is  covered  by  a  plan  that  meets 
these  criteria,  it  does  not  constitute 
critical  habitat  as  defined  by  the  Act 
because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

In  determining  whether  a 
management  plan  or  agreement  provides 
a  conservation  benefit  to  the  species,  we 
considered  the  following: 

(1)  The  factors  that  lea  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
normative  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threaten^  plants  in 
Hawaii  (Cuddihy  and  Stone  T990: 
Howarth  1985;  Loope  1998;  Scott  et  al. 
1986;  Service  1994.  1995.  1996.  1997, 
1998a,  1998b,  1998c,  1999;  Smith  1985; 
Stone  1985;  Vitousek  1992;  Wagner  et 
iOl.  1985). 

Current  threats  to  these  species 
include  nonnative  grass-  and  shrub- 
carried  wildfire:  browsing,  digging, 
rooting,  and  trampling  from  feral 
ungulates  (including  deer,  goats,  cattle, 
and  pigs);  direct  and  indirect  effects  of 
nonnative  plant  invasions,  including 
alteration  of  habitat  structure  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and 
nonnative  insect  pollinators  for  food, 
and  predation  of  native  insect 
pollinators  by  nonnative  hymenopteran 
insects  (ants).  In  addition,  physiological 
processes  such  as  reproduction  and 
establishment  continue  to  be  negatively 
affected  by  fruit-  and  flower-eating  pests 
such  as  normative  arthropods,  molluscs, 
and  rats,  and  photosynthesis  and  water 
transport  are  affected  by  nonnative 
insects,  pathogens,  and  diseases.  Many 
of  these  factors  interact  with  one 
another,  thereby  compounding  effects. 
Such  interactions  include  nonnative 
plant  invasions  altering  wildfire 
regimes,  feral  ungulates  carrying  weeds 
and  disturbing  vegetation  and  soils, 
thereby  facilitating  dispersal  and 
establishment  of  nonnative  plants,  and 
numerous  nonnative  insect  species 
feeding  on  native  plants,  thereby    ~- 
increasing  their  vulnerability  and 
exposure  to  pathogens  and  disease 
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(Bruegmann  et  al.  2001;  Cuddihy  and 
Stone  1990;  D' Antonio  and  Vitousek 
1992;  Howarth  1985;  Mack  1992;  Scott 
et  al.  1986;  Service  1994,  1995.  1996, 
1997.  1998a,  1998b.  1998c,  1999;  Smith 
1985;  Tunison  et  al.  1992); 

(2)  The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  nonnative  species  threats, 
wildfire,  and  land  use  changes;  and 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  our 
recovery  plans  for  these  83  species 
(Service  1994,  1995.  1996.  1997,  1998a. 
1998b.  1998c,  1999),  in  the  1998 
HPPRCC  report  to  us,  and  in  various 
other  documents  and  publications 
relating  to  plant  conservation  in  Hawaii 
(Cuddihy  and  Stone  1990;  Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Stone  et  al.  1992).  In  addition  to 
monitoring  the  plant  populations,  these 
actions  include,  but^are  not  limited  to: 
(1)  Feral  ungulate  control;  (2)  nonnative 
plant  control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire  • 
management;  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plant  species;  (7) 
propagation,  reintroduction,  and 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations;  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  important:  Feral  ungulate 
control;  wildfire  management; 
nonnative  plant  control;  rodent  control; 
invertebrate  pest  control;  maintenance 
of  genetic  material  of  the  endangered 
and  threatened  plant  species; 
propagation,  reintroduction,  and 
augmentation  of  existing  populations 
Into  areas  deemed  essential  for  the 
recovery  of  the  species;  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations; 
maintenance  of  natural  pollinators  and 
pollinating  systems,  when  known; 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  the  species;  monitoring  of  the  wild, 
outplanted.  and  augmented  populations; 
rare  plant  surveys;  and  control  of 
human  activities/access  (Service  1994. 
1995.  1996. 1997. 1998a.  1998b.  1998c. 


1999).  On  a  case-byrcase  basis,  these 
actions  may  rise  to  different  levels  of 
importance  for  a  particular  species  or 
area,  depending-on  the  biological  and 
physical  requirements  of  the  species 
and  the  location(s)  of  the  individual 
plants. 

As  shown  in  Table  2,  the  83  species 
of  plants  are  found  on  Federal.  State, 
and  private  lands  on  the  islands  of 
Kauai  and  Niihau.  Information  received 
in  response  to  our  public  notices; 
meetings  with  landowners  of  Kauai 
County  and  Kauai  District  DOFAW  staff; 
the  November  7,  2000,  and  January  28, 
2002.  proposals;  public  comment 
periods;  and  the  February  6.  2001.  and 
February  13,  2002,  public  hearings;  as 
well  as  information  in  our  files, 
indicated  that  there  is  limited  on-going 
conservation  management  action  for 
these  plants,  except  as  noted  below. 
Without  management  plans  and  ' 
assurances  that  the  plans  will  be 
implemented,  we  are  unable  to  find  that 
the  land  in  questipn  does  not  require 
special  itianagement  or  protection. 

Federal  Lands 

The  Pacific  Missile  Range  Facility 
(PMRF)  at  Barking  Sands  on  Kauai's 
west  side  is  on  federally  owned  or  State- 
Jeased  lands  administered  by  the  Navy 
for  instrumented  and  multi- 
environment  weapon  testing  and 
tracking.  Sesbania  tomentosa  and 
Panicum  niihauense  are  reported  fi-om 
the  dunes  on  State  lands  adjacent  to  the 
Barking  Sands  Facility  at  Polihale  State 
Park.  The  dune  system  extends  from 
Polihale  State  Park  through  the  PMRF  to 
State-owned  lands  at  Kekaha.  and  may 
be  one  of  the  best  intact  coastal  dune 
systems  remaining  on  the  main 
Hawaiian  Islands.  We  evaluated  the 
dune  habitat  at  the  Barking  Sands 
Facility  for  Sesbania  tomentosa  and 
Panicum  niihauense,  (proposed  Unit  H). 
as  well  as  the  habitat  on  Navy  lands  at 
Makaha  Ridge  for  Wilkesia  hobdyi 
(proposed  Unit  I),  and  determined  that 
these  lands  are  not  essential  for  the 
conservation  of  Sesbania  tomentosa  or 
Wilkesia  hobdyi,  although  they  are 
essential  for  Panicum  niihauense.  The 
Navy  completed  an  Integrated  Natural 
Resources  Management  Plan  (INRMP 
2001)  that  addressed  some  of  the  issues 
concerning  maintenance  and 
improvement  of  the  essential  elements 
for  listed  threatened  and  endangered 
species  on  their  lands  at  PMRF  and 
Makaha  Ridge.  In  2001,  we  sent  a  letter 
pursuant  to  section  7  of  the  Act 
concurring  that  the  actions  in  the  plan 
would  not  have  an  adverse  impact  on 
listed  threatened  or  endangered  species, 
but  that  the  plan  did  not  address  the 
specific  needs  of  Panicum  niihauense. 


Management  at  the  Barking  Sands 
Facility  lands  currently  consists  of 
restricting  human  access  and  off-road 
vehicles  from  the  dune  ecosystems  and 
mowing  landscaped  areas.  These  actions 
alone  are  not  sufficient  to  address  the 
factors  inhibiting  the  long-term 
conservation  of  Panicum  niihauense. 
Therefore,  we  cannot  at  this  time  find 
that  management  on  these  lands  under 
Federal  jurisdiction  as  sufficient  to  find 
that  they  no  longer  meet  the  definition 
of  critical  habitat.  If  the  Navy  revises 
and  implements  an  INRMP  or  other 
endangered  species  management  plans 
that  address  the  maintenance  and 
improvement  of  the  essential  elements 
for  this  plant  species  and  provides  for 
its  long-term  conservation,  we  will 
reassess  the  critical  habitat  boundaries 
in  light  of  these  management  plans. 

State  of  Hawaii  Lands 

The  State  lands  on  the  island  of  Kauai 
include  ceded  and  leased  lands,  and 
those  that  are  administered  by  the 
Department  of  Land  and  Natural 
Resources  (DLNR).  DLNR  lands  include 
State  Parks,  administered  by  the  State 
Division  of  State  Parks;  and  Forest 
Reserves,  NARs,  and  the  Alakai 
Wilderness  Preserve,  administered  by 
the  DOFAW.  The  DLNR  also  manages 
DHHL  lands  on  the  island  of  Kauai.  We. 
determined  that  habitat  that  is  essential 
to  the  conservation  of  the  following  78 
of  the  83  federally  threatened  or 
endangered  plant  species  is  found  on 
State  lands:  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum. 
Bonamia  menziesii,  Bhghamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
'Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae,. 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis, 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  mcemosum,  Myrsine 
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linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegid  waimeae,  Plantago 
princeps,  Platanthera  holochila,  Poa 
mannii,  Poa  sandvicensis,  Poa 
siphonoglossa,  Pteralyxia  kauaiensis, 
Remya  kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  spergulina  var. 
spergulina,  Schiedea  stellarioides, 
Sesbania  tomentosa,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  campanulata,  Viola  helenae, 
Viola  kauaiensis  var.  wahiawaensis, 
Wilkesia  hobdyi,  Xylosma  crenatum, 
and  Zanthoxylum  hawaiiense. 

Although  the  State  conducts  some 
conservation  management  actions  on 
these  lands  and  provides  access  to 
others  who  are  conducting  such 
activities,  these  programs  do  not 
adequately  address  the  threats  to  these 
listed  plant  species  on  their  lands.  In 
addition,  there  are  no  comprehensive 
management  plans  for  the  long-term 
conservation  of  endangered  and 
threatened  plants  on  these  lands,  no 
updated  detailed  reports  on 
management  actions  conducted,  and  no 
assurances  that  management  actions 
will  be  implemented.  Therefore,  we 
caimot  at  this  time  find  that 
management  on  these  State  lands  is 
sufficient  to  find  that  they  do  not  meet 
the  definition  of  critical  habitat. 
However,  we  will  work  with  the  State 
in  developing  conservation  planning 
efforts. 

Private  Lands 

We  determined  that  habitat  that  is 
essential  to  the  conservation  of  38  of  the 
83  federally  listed  plant  species  is  found 
on  privately  owned  lands  on  Kauai  and 
Niihau:  Adenophorus  periens, 
Alsinidendron  lychnoides,  Bonamia 
menziesii,  Brighamia  insignis,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis,     . 
Delissea  rhytidosperma,  Delissea 
undulata,  Dubautia  pauciflorula, 
Exocarpos  luteolus,  Hesperomannia 
lydgatei.  Hibiscus  clayi.  Hibiscus 
waimeae  ssp.  hannerae,  Ischaemum 
byrone,  Isodendrion  longifolium, 
Labordia  lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Upochaeta  micrantha. 
Lobelia  niihauensis,  Lyaiihachia 
filifolia,  Melicope  haupuensis, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Pteralyxia 
kauaiensis,  Schiedea  nuttallii,  Schiedea 
spergulina  var.  leiopoda,  Sesbania 


tomentosa,  Viola  helenae,  and  Viola 
kauaiensis  var.  wahiawaensis. 

Based  on  current  information,  the 
main  activities  being  conducted  by 
several  of  these  landowners  are 
weeding,  control  of  human  access,  and 
planting  of  native  species.  In  addition, 
responses  and  comments  we  received 
during  the  three  comment  periods  and 
the  public  hearings,  and  new 
information  used  in  preparing  this  final 
rule,  did  not  adequately  address  the 
threats  to  these  listed  plant  species  on 
private  lands  on  Kauai  and  Niihau.  In 
addition,  none  of  the  private 
landowners  are  implementing 
management  actions  which  would 
exclude  them  from  critical  habitat  under 
3(5)(A).  If  the  private  landowner  is 
managing  their  lands  that  address  the 
maintenance  and  improvement  of  the 
essential  elements  for  these  plant 
species  and  provide  for  their  long-term 
conservation,  we  will  reassess  the 
critical  habitat  boundaries  in  light  of 
this  hew  information. 

The  critical  habitat  areas  described   . 
below  constitute  our  best  assessment  of 
the  physical  and  biological  features 
needed  for  the  conservation  of  the  83 
plant  species  and  the  special 
management  needs  of  these  species,  and 
are  based  on  the  best  scientific  and 
commercial  information  available  and 
described  above.  We  publish  this  final 
rule  acknowledging  that  we  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
court  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new 
information  accrues,  we  may  consider 
reevaluating  the  boundaries  of  areas  that 
warrant  critical  habitat  designation. 

The  approximate  areas  of  the 
designated  critical  habitat  by 
landownership  or  jiu-isdiction  are 
shown  in  Table  4. 

Critical  habitat  includes  habitat  for 
these  83  species  primarily  in  the  upland 
portions  of  Kauai,  and  for  one  species  in 
the  northern  portion  of  Niihau.  Lands 
designated  as  critical  habitat  have  been 
divided  into  a  total  of  217  xmits.  A  brief 
description  of  each  unit  is  presented 
below. 

Descriptions  of  Critical  Habitat  Units 

Kauai  4 — Adenophorus  periens — a 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  237  ha  (585 
ac)  on  State  (Alakai  Wilderness  Preserve 
and  Kealia,  and  Moloaa  Forest  Reserves) 
and  private  land.  The  unit  contains  a 
portion  of  Waioli  and  Limahuli  Valleys, 
Ke  Ana  Kolea  and  Kahili,  Kekoiki, 


Leleiwi,  Mount  Namahana.  and  Puu  Eu 
Summits.  This  imit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Adenophorus  periens 
and  is  currently  occupied  with  one 
plant,  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks,  in 
riparian  banks  of  stream  systems  in 
well-developed,  closed,  shady  canopy. 
This  unit  provides  for  one  population 
within  this  multi-island^ species'    . 
historical  range  on  Kauai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  on  the  island 
from  being  destroyed  by  one  naturally 
.occurring  catastrephic  event. 

Kauai  10 — Adenophorus  periens — b 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  492  ha    .^ 
(1.215  ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  The  unit 
contains  a  portion  of  Kalalau  Valley. 
Limahuli  Valley.  Kanaele  Swamp,  and 
Hulua.  Kahili,  and  Kapalaoa  Summits. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
.individuals  of  tiie  short-lived  perennial 
Adenophorus  periens  and  is  currently 
occupied  with  50  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks,  in 
riparian  banks  of  stream  systems  in 
well-developed,  closed,  shady  canopy. 
This  unit  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Kauai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  W — Adenophorus  periens— c 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  469  ha 
(1,160  ac)  on  State  (Halelea  Forest 
Reserve)  and  private  land.  The  unit 
contains  a  portion  of  Kalalau  and 
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Limahuli  Valleys,  Waiopa,  and  Kaliko, 
Namolokama  Mountain,  and  Puu  Manu 
Summits,  and.  This. unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Adenophorus 
periens  and  is  currently  occupied  with 
two  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks,  in 
riparian  banks  of  stream  systems  in 
well-developed,  closed,  shady  canopy. 
This  unit  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Kauai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Adenophorus  periens — d 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  1 ,007  ha 
(2,487  ac)  on  State  (Halelea  Forest 
Reserve,  Hono  o  Na  Pali  NAR,  and  Na 
Pali  Coast  State  Park)  and  private  land. 
The  unit  contains  a  portion  of  Kalalau 
and  Limeihuli  Valleys,  and  Hono  o  Na 
Pali,  Keanapuka,  Moaalele,  Pali  Eleele, 
and  Pihea  Summits.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Adenophorus 
periens  and  is  currently  occupied  with 
six  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks,  in 
riparian  banks  of  stream  systems  in 
well-developed,  closed,  shady  canopy. 
This  unit  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Kauai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Kauai  1 1 — Alectryon  macrococcus — a 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  382  ha 
(943  ac)  on  State  land  (Alakai 
Wilderness  Preserve).  This  unit  contains 
portions  of  Kawaiiki  and  Kipalau 
Valleys.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Alectryon  macrococcus 
and  is  currently  occupied  with  between 
123  and  133  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes    ' 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry 
slopes  or  gulches  in  Diospyros  spp.- 
Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  spp. 
mixed  mesic  forest.  This  unit  provides 
for  one  population  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  is  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
on  the  island  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Alectryon  macrococcus — b 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  90  ha 
(222  ac)  on  State  land  (Na  Pali  Coast 
State  Park)  and  is  completely  within  the 
back  of  Kalalau  Valley.  The  habitat 
featiu-es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  dry  slopes  or  gulches  in 
Diospyros  spp. -Metrosideros 
polymorpha  lowland  mesic  forest, 
Metrosideros  polymorpha  mixed  mesic 
forest,  or  Diospyros  spp.  mixed  mesic 
forest.  This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Alectryon  macrococcus  and  is  currently 
occupied  with  between  35  and  40 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  Critical  habitat  on  this  island 
provides  for  a  recovery  population 
within  the  historical  range  of  this  multi- 
island  species. 


Kauai  11 — Alsinidendron  lychnoides — a 

This  unit  is  critical  habitat  for 
Alsinidendron  lychnoides  and  is  994  ha 
(2,457  ac)  on  State  (Alakai  Wilderness 
Preserve,  Halelea  Forest  Reserve,  Hono 
o  Na  Pali  NAR.  and  Na  Pali  Coast  State 
Pcuk)  and  private  land.  This  unit 
contains  portions  of  the  Alakai  Trail  and 
Alealau,  Hono  o  Na  Pali,  Keanapuka, 
Moaalele,  Pihea,  Pohakea.  and 
Waiahuakua  Siunmits.  This  unit 
provides  habitat  for  six  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Alsinidendron 
lychnoides  and  is  currently  occupied 
with  three  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  riparian  clay  or 
silty  soil  banks  in  montane  wet  forests, 
and  is  the  area  most  likely  to  contain  a 
viable  seed  bank  on  this  side  of  the 
island.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
'  being  destroyed  by  one  naUirally 
occurring  catastrophe. 

Kauai  \1— Alsinidendron  lychnoides— h 

This  unit  is  critical  habitat  for 
Alsinidendron  lychnoides  and  is  138  ha 
(340  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  and  contains  a 
portion  of  the  Mohihi-Waialae  Trail  and 
the  Alakai  Swamp.  This  unit  provides 
habitat  for  two  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Alsinidendron 
lychnoides  and  is  currently  occupied 
with  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  riparian  clay  or 
silty  soil  banks  in  montane  wet  forests. 
This  unit  is  geographically  separated 
from  the  other  Mb  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Alsinidendron  lychnoides — c 

This  unit  is  critical  habitat  for 
Alsinidendron  lychnoides  and  is  55  ha 
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(136  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  and  contains  a 
•portion  of  the  Mohihi  Waialai  Trail, 
Mohihi  Stream  and  the  Alakai  Swamp. 
This  unit  provides  habitat  for  two 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  pereimial 
Alsinidendron  lychnoides  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
riparian  clay  or  silty  soil  banks  in 
montane  wet  forests.  This  uinit  is 
geographically  separated  irom  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Alsinidendron  viscosum — a 

This  imit  is  critical  habitat  for 
Alsinidendron  viscosum  and  is  736  ha 
(1,820  ac)  on  State  land  (Alakai 
Wilderness  Preserve).  This  unit  contains 
portions  of  Kaluahaulu  and  Kawaiiki 
Ridge.  This  unit  provides  habitat  for 
seven  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Alsinidendron  viscosum 
and  is  currently  occupied  with  26 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
or  montane  mesic  forest.  This  unit  is 
geographically  separated  &t>m  other 
units  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Alsinidendron  viscosum — ^b 

This  unit  is  critical  habitat  for 
Alsinidendron  viscosum  and  is  1 7  ha 
(42  ac)  on  State  land  (Kokee  State  Park) 
and  contains  a  portion  of  Kumuela 
Ridge.  This  unit,  in  combination  with 
Alsinidendron  viscosum — c,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Alsinidendron 
viscosum  and  is  currenUy  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 


that  is  essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes  in  Acacia  koa-Metrosideros 
polymorpha  lowland  or  montane  mesic 
forest.  This  unit  is  geographically 
separated  from  other  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  ll — Alsinidendron  viscosum — c 

This  unit  is  critical  habitat  for 
Alsinidendron  viscosum  and  is  22  ha 
(55  ac)  on  State  land  (Kokee  State  Park) 
and  contains  a  portion  of  Kauaikinana 
Stream  and  Kumuela  Trail  and  Ridge. 
This  unit,  in  combination  with 
Alsinidendron  viscosum — ^b,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Alsinidendron 
viscosum  and  is  currentiy  imoccupied. 
This  imit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  essential  to  the  establishment  of 
additional  populations  on  Kauai  in  ■ 
order  to  reach  recovery  goals.  The 
habitat  featvires  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes  in  Acacia  koa-Metrosideros 
polymorpha  lowland  or  montane  mesic 
forest.  This  unit  is  geographically 
separated  bom  other  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Alsinidendron  viscosum — d 

This  unit  is  critical  habitat  for 
Alsinidendron  viscosum  and  is  61  ha 
(150  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  and  contains  a 
portion  of  Mohihi  Waialae  Trail  and 
Kohua  Ridge.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Alsinidendron  viscosum 
and  is  currenUy  occupied  with  26 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currenUy 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
or  montane  mesic  forest.  This  imit  is 
geographicaUy  separated  from  the  other 
three  units  designated  as  critical  habitat 


for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  The  267  other  plants  on 
Kauai  are  not  included  in  critical  habitat 
because  the  habitat  they  occupy  is  not 
considered  essential  to  the  conservation 
of  this  species.  The  more  appropriate 
habitat  on  Kauai,  within  its  historical 
range,  are  being  designated  as  critical 
habitat. 

Kauai  10--Bonamia  menziesii — a 

This  imit  is  critical  habitat  for 
Bonamia  menziesii  and  is  420  ha  (1,038 
ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 
contains  Kahili  Summit  and  portions  of 
Kanaele  Swamp.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Bonamia 
menziesii  and  is  currenUy  occupied 
with  25  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currenUy 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  and  wet  habitat  that  is  unique  to 
the  Kauai  populations.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  dry,  mesic,  or  wet 
Metrosideros  polymorpha- 
Cheiroden  dron-Dicranopteris  forest. 
This  unit  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Kauai  that  is  some 
distance  away  frt)m  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
aU  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Bonamia  menziesii — b 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  93  ha  (229  ac) 
on  State  land  (Alakai  Wilderness 
Preserve)  and  contains  a  portion  of 
Koaie  Stream  and  Kipalau  Valley.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Bonamia 
menziesii  and  is  currenUy  occupied 
with  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currenUy 
considered  non^viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  and  wet  habitat  that  is  unique  to 
the  Kauai  populations.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
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not  limited  to,  dry,  mesic,  or  wet 
Metrosideros  polymorpha- 
Cheirodendron-Dicranopteris  foresl. 
This  unit  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Kauai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  6 — Brighamia  insignis — a 

This  unit  is  critical  habitat  for 
Brighamia  insignis  and  is  63  ha  (156  ac) 
on  private  land  and  contains  a  portion 
of  Keopaweo  Summit  on  the  north  side 
of  Mount  Haupu.  This  linit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Brighamia  insignis 
and  is  currently  occupied  with  one 
plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rocky  ledges  with  little 
soil  or  steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  1 70  cm 
(65  in).  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  7 — Brighamia  insignis — b 

This  unit  is  critical  habitat  for 
Brighamia  insignis  and  is  340  ha  (843 
ac)  on  private  land.  This  unit  contains 
the  Haupu  and  Naluakeina  Summits 
and  Queen  Victoria's  Profile.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  indi>vduals  of 
the  short-lived  perennial  Brighamia 
insignis  and  is  currently  occupied  with 
one  plant.  This  unft  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rocky  ledges  with  little 
soil  or  steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  170  cm 
(65  in).  This  unit  provides  for  one 
population  within  this  multi-island 


species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Brighamia  insignis — c 

This  unit  is  critical  habitat  for 
Brighamia  insignis  and  is  1 ,639  ha 
(4,051  ac)  on  State  land  (Hono  o  Na  Pali 
NAR,  Puu  Ka  Pele  Forest  Reserve,  and 
Milolii,  Nualolo  Kai,  and  Na  Pali  Coast 
State  Parks).  This  unit  contains  Alapii, 
Mukuaiki,  and  Puanaiea  Points; 
Awaawapuhi,  Honopu,  Kalalau, 
Kawaiula,  Makaha,  Milolii,  Nualolo, 
Paaiki,  and  Poopooiki  Valleys;  Hanakoa, 
Hoolulu,  Kalalau.  and  Waiahuakua 
Streams;  Kalalau  Beach  and  Trail; 
Kanakou  Summit  and  Nakeikionaiwi 
Pillar.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rocky  ledges  with  little  soil  or  steep  sea 
cliffs  in  lowland  dry  grasslands  or 
shrublands  with  annual  rainfall  that  is 
usually  less  than  170  cm  (65  in).  'Qiis 
unit  provides  habitat  for  seven 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Brighamia  insignis  and  is  currently 
occupied  with  between  40  and  60 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  This  unit 
provides  for  seven  populations  within 
this  multi-island  species'  historical 
range  on  Kauai  that  are  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Niihau  1 — Brighamia  insignis — a 

This  unit  is  critical  habitat  for 
Brighamia  insignis  and  is  144  ha  (357 
ac)  on  private  land.  This  unit  contains 
Puu  Alala  and  Mokouia  Valley.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rocky 
ledges  with  little  soil  or  steep  sea  cliffs 
in  lowland  dry  grasslands  or  shrublands 
with  annual  rainfall  that  is  usually  less 
than  170  cm  (65  in).  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Brighamia  insignis 
and  is  currently  occupied  with  at  least 
one  plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 


for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  This  unit 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Niihau  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catasfrophic 
event. 

Kauai  11 — Centaurium  sebaeoides — a 

This  unit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  155  ha 
(385  ac)  on  State  land  (Hono  o  Na  Pali 
NAR,  Puu  Ka  Pele  Forest  Reserve,  and 
Milolii.  Nualolo,  and  Na  Pali  Coast  State 
Parks).  This  unit  contains  Awaawapuhi, 
Honopu,  Kalalau,  Milolii,  and  Nualolo 
Valleys;  Hanakoa.  Hoolulu,  Kalalau,  and 
Waiahuakua  Streams;  Mukuaiki  and 
Puanaiea  Points;  and  Kalalau  Beach. 
This  unit  provides  habitat  for  four 
populations  of  500  mature,  reproducing 
individuals  of  the  annual  Centaurium 
sebaeoides  and  is  currenUy  occupied 
with  between  22  and  52  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  volcanic 
or  clay  soils  or  cliffs  in  arid  coastal 
areas.  This  unit  provides  for  four 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Chamaesyce  halemanui — a 

This  unit  is  critical  habitat  for 
Chamaesyce  halemanui  and  is  108  ha 
(267  ac)  on  State  land  containing 
Kawaiiki  Ridge.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Chamaesyce 
halemanui  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes  of  gulches  in  mesic  Acacia  koa 
forests.  This  unit  is  geographically 
separated  from  the  other  two  units 
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designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Chamaesyce  halemanui— h 

This  unit  is  critical  habitat  for 
Chamaesyce  halemanui  and  is  17  ha  (43 
ac)  on  State  land  (Kokee  State  Park)  and 
contains  a  portion  of  the  east-facing  side 
of  Halemanu  Valley  below  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Tracking  Station.  This  unit 
provides  habitat  for  one  population  of 
300  matvue,  reproducing  individuals  of 
the  short-lived  perennial  Chamaesyce 
halemanui  and  is  currently  occupied 
with  30  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  of  gulches  in 
mesic  Acacia  koa  forests.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island  endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natiu-ally 
occurring  catastrophe. 

Kauai  11 — Chamae^e  halemanui — c 

This  unit  is  critical  habitat  for 
Chamaesyce  halemanui  and  is  1,283  ha 
(3.172  ac)  on  State  land  (Kuia  NAR,  and 
Kokee  and  Na  Pali  Coast  State  Parks). 
This  unit  contains  Mahanaloa  Valley, 
Kainamanu  Summit,  and  Nualolo, 
Awaawapuhi,  and  Honopu  Trails.  This 
unit  provides  habitat  for  eight 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Chamaesycejadlemanui  and  is  cvurently 
occupied'^'lui  between  50  and  100 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  of  gulches  in 
mesic  Acacia  koa  forests.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophe. 


Kauai  11 — Ctenitis  squamigera — a 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  735  ha  (1,817  ac)  on 
State  land  (Kuia  NAR).  This  unit 
contains  Mahanaloa  Valley  and  Milolii 
Ridge.  This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Ctenitis  squamigera  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  t6, 
rock  faces  in  gulches  in  the  understory 
of  Metrosideros  polymorpha-Diospyros 
spp.  mesic  forest  and  diverse  mesic 
forest.  It  provides  habitat  for  the 
westernmost  range  of  the  species  and 
the  rock  face  habitat  requirement  that  is 
unique  to  Kauai.  This  unit  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Kauai  4 — Cyanea  asarifolia — a 

This  unit  is  critical  habitat  foe  Cyanea 
asarifolia  and  is  656  ha  (1.619  ac)  on 
State  (Kealia  and  Moloaa  Forest 
Reserves)  and  private  land.  This  unit 
contains  Ke  Ana  Kolea,  Mount 
Namahana,  and  Anahola.  Kekoiki. 
Leleiwi,  and  Puu  Awa  Sununits.  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  asarifolia  and  is  currently 
unoccupied.  This  unit  provides  habitat 
that  is  essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  imit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  pockets 
of  soil  on  sheer,  wet  rock  cliffs  and 
waterfalls  in  lowland  wet  forests.  This 
unit  is  geographically  separated  from 
the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  10 — Cyanea  asarifolia — b 

This  unit  is  critical  habitat  for  Cyanea 
asarifolia  and  is  903  ha  (2,232  ac)  on 
State  (Lihue-Koloa  Forest  Reserve)  and 
private  land.  This  unit  contains  lole, 
Kalalea,  Kamanu,  and  Palikea  Summits. 
This  unit  provides  habitat  for  seven 
populations  of  300  mature,  reproducing 


individuals  of  the  short-Uved  perennial 
Cyanea  asarifolia  and  is  currently 
occupied  widi  4  or  5  plants.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to,, 
pockets  of  soil  on  sheer  wet  rock  cliffs 
and  waterfalls  in  lowland  wet  forests. 
This  unit  is  geographically  separated 
from  the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  4 — Cyanea  recta — a 

This  unit  is  critical  habitat  for  Cyanea 
recta  and  is  252  ha  (623  ac)  on  State 
(Kealia  and  Moloaa  Forest  Reserves)  and 
private  land.  This  unit  contains  Kahili, 
Kekoiki,  Leleiwi,  Namahana,  and  Puu 
Eu  Summits.  This  unit  provides  habitat 
for  two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  recta  and  is 
currently  occupied  with  43  plants.  This 
unit  is  essentia  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
gulches  or  slopes  in  lowland  wet  or 
mesic  Metrosideros  polymorpha  forest 
or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  4 — Cyanea  recta — b 

This  unit  is  critical  habitat  for  Cyanea 
recta  and  is  352  ha  (868  ac)  on  State 
(Kealia  Forest  Reserve)  and  private  land. 
"This  unit  contains  Makaleha  and 
Leleiwi  Summits.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  recta  and 
is  currently  occupied  with  80  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
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species  include,  but  are  not  limited  to, 
gulches  or  slopes  in  lowland  wet  or 
mesic  Metrosideros  polymorpha  forest 
or  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  horn 
being  destroyed  by  one  natiu-ally 
occurring  catastrophe. 

Kauai  11 — Cyanea  recta — c 

This  unit  is  critical  habitat  for  Cyanea 
recta  and  is  553  ha  (1,367  ac)  on  State 
(Halelea  Forest  Reserve)  and  private 
land.  This  unit  contains  Puu  Manu  and 
Kaliko  Summits,  and  Mount 
Namolokama.  This  unit  provides  habitat 
for  three  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  recta  and  is 
currently  occupied  with  between  75  and 
85  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gulches  or  slopes  in 
lowland  wet  or  mesic  Metrosideros 
polymorpha  forest  or  shrubland.  This 
unit  is  geographically  separated  from 
other  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Cyanea  recta — d 

This  unit  is  critical  habitat  for  Cyanea 
recta  and  is  398  ha  (982  ac)  on  State 
(Halelea  Forest  Reserve,  Hono  o  Na  Pali 
NAR.  and  Na  Pali  Coast  State  Park)  and 
private  land.  This  unit  contains  Pali 
Eleele  Summit  and  Limahuli  Falls.  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  recta  and  is  currently 
unoccupied.  This  unit  provides  habitat 
that  is  essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  gulches 
or  slopes  in  lowland  wet  or  mesic 
Metrosideros  polymorpha  forest  or 
shrubland.  This  unit  is  geographically 
separated  from  other  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 


Kauai  4 — Cyanea  remyi — a 

This  unit  is  critical  habitat  for  Cyanea 
remyi  and  is  354  ha  (874  ac)  on  State 
(Kealia  Forest  Reserve)  and  private  land. 
This  unit  contains  Leieiwi  Summit  and 
portions  of  the  Makaleha  Mountains. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  remyi  and  is  currently  occupied 
with  between  11  and  51  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
narrow  drainages  and  seepy  stream 
banks  in  lowland  wet  forest  or 
shrubland.  This  unit  is  geographically 
separated  from  other  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  10 — Cyanea  remyi — b 

This  unit  is  critical  habitat  for  Cyanea 
remyi  and  is  1 ,904  ha  (4,706  ac)  on 
private  land.  This  imit  contains  loloe. 
Kalalea.  Kamanu.  Kapalaoa  and  Palikea 
Summits.  This  unit  provides  habitat  for 
four  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  remyi  and  is 
currently  occupied  with  between  70  and 
120  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  narrow  drainages  and 
seepy  stream  banks  in  lowland  wet 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  other 
units  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  1 1 — Cyanea  remyi — c 

This  unit  is  critical  habitat  for  Cyanea 
remyi  and  is  365  ha  (902  ac)  on  State 
land  (Halelea  Forest  Reserve), 
containing  Puu  Manu  Summit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea  remyi 
and  is  currently  occupied  with  12 
plants.  This  unit  is  essential  to  the 


conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  narrow  drainages  and 
seepy  stream  banks  in  lowland  wet 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  other 
units  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  1 1 — Cyanea  remyi — d 

This  unit  is  critical  habitat  for  Cyanea 
remyi  and  is  664  ha  (1.642  ac)  on  State 
(Halelea  Forest  Reserve.  Hono  o  Na  Pali 
NAR.  and  Haena  and  Na  Pali  Coast  State 
Parks)  and  private  land.  This  imit 
contains  Pohakea  and  Maunapuluo 
Summits.  Hanakapiai  and  Limahuli 
Valleys,  and  Manoa  Stream.  This  unit 
provides  habitat  for  three  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyanea  remyi 
and  is  currently  occupied  with  one 
plant.  This  imit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  narrow  drainages  and 
seepy  stream  banks  in  lowland  wet 
forest  or  shrubland.  This  unit  is 
geographically  separated  from  other 
units  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Cyanea  undulata — a 

This  unit  is  critical  habitat  for  Cyanea 
undulata  and  is  1.006  ha  (2.483  ac)  on 
State  (Lihue-Koloa  Forest  Reserve)  and 
private  land.  This  unit  contains  Kanaele 
Swamp.  Kahili,  Kapalaoa,  and  Puu  a 
Uuka  Summits.  This  unit  provides 
habitat  for  fr  ve  populations  of  250 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  undulata 
and  is  currently  occupied  with  28 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
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essential  for  this  species  include,  but  are 
not  limited  to,  narrow  drainages  and 
seepy  stream  banks  in  Metrosideros 
polymorpha  dry  to  wet  montane  forest 
or  shrubland.  This  unit  is  of  an 
appropriate  size  so  that  each  potential 
recovery  population  on  Kauai  within 
the  imit  is  geographically  separated 
enough  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  11 — Cyperus  trachysanthos — a 

This  unit  is  critical  habitat  for 
Cyperus  trachysanthos  and  is  272  ha 
(672  ac)  on  State  land  (Na  Pali  Coast 
State  Park  and  Puu  Ka  Pele  Forest 
Reserve)  and  extends  along  the  coast 
from  Makaha  point  to  Hanakoa  Valley. 
This  unit  provides  habitat  for  six 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyperus  trachysanthos  and  is  currently 
occupied  with  over  300.  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
provides  habitat  for  the  westernmost 
range  of  the  species.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  wet  sites  (mud  flats,  wet  clay 
soil,  or  wet  cliff  seeps)  on  seepy  flats  or 
talus  slopes.  This  unit  provides  for  six 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  4 — Cyrtandra  cyaneoides — a 

This  unit  is  critical  habitat  for 
Cyrtandra  cyaneoides  and  is  376  ha  (929 
ac)  on  State  (Kealia  and  Lihue-Koloa 
Forest  Reserves)  and  private  land.  This 
unit  contains  Leieiwi,  Makaleha,  Puu 
Eu,  and  Wekiu  Summits.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyrtandra 
cyaneoides  and  is  currently  occupied 
with  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  talus  rubble  on  steep 
slopes  or  cliffs  with  water  seeps  ruiming 
below,  near  streams  or  waterfalls  in 
lowland  or  montane  wet  forest  or 
shrubland  dominated  by  Metrosideros 
polymorpha  or  a  mixture  of 


Metrosideros  polymorpha, 
Cheirodendron  spp..  and  Dicranopteris 
linearis.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island  endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Cyrtandra  cyaneoides — ^b 

This  unit  is  critical  habitat  for 
Cyrtandra  cyaneoides  and  is  849  ha 
(2,098  ac)  on  State  (Halelea  Forest 
Reserve)  and  private  land.  This  unit 
contains  Mount  Namolokama  and 
Kaliko  and  Puu  Manu  Summits.  This 
unit  provides  habitat  for  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyrtandra  cyaneoides  and  is  currently 
occupied  with  between  51  and  101 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  talus  rubble  on  steep 
slopes  or  cliffs  with  water  seeps  running 
below,  near  streams  or  waterfalls  in 
lowland  or  montane  wet  forest  or 
shrubland  dominated  by  Metrosideros 
polymorpha  or  a  mixture  of 
Metrosideros  polymorpha, 
Cheirodendron  spp..  and  Dicranopteris 
linearis.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Cyrtandra  cyaneoides — c 

This  unit  is  critical  habitat  for 
Cyrtandra  cyaneoides  and  is  1,117  ha 
(2.761  ac)  on  State  (Halelea  Forest 
Reserve)  and  private  land.  This  unit 
contains  Hinalele  Falls  and  portions  of 
Mahinakehau  Ridge.  This  unit  provides 
habitat  for  four  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyrtandra 
cyaneoides  and  is  currently  occupied 
with  over  300  plants.  This  unit  is 
vcssential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  talus 
rubble  on  steep  slopes  or  cliffs  with 
water  seeps  running  below,  near  streams 


or  waterfalls  in  lowland  or  montane  wet 
forest  or  shrubland  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha, 
Cheirodendron  spp.,  and  Dicranopteris 
linearis.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  fitim 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  4 — Cyrtandra  limahuliensis — a 

This  unit  is  critical  habitat  for 
Cyrtandra  limahuliensis  and  is  501  ha  -^  , 
(1,238  ac)  on  State  (Kealia  and  Moloaa 
Forest  Reserves)  and  private  land.  This 
unit  contains  portions  of  Mount 
Namahana.  Leileiwi,  Keana  Kolea, 
Puuawa,  and  Anahola  Stream.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyrtandra 
limahuliensis  and  is  currently  occupied 
with  between  51  and  101  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to,    ■ 
stream  banks  in  lowland  wet  forests. 
This  unit  is  geographically  separated 
from  the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe:  The 
six  to  seven  other  plants  on  Kauai  are 
not  included  in  critical  habitat  because 
the  habitat  they  occupy  is  not 
considered  essential  to  the  conserx'ation 
of  this  species.  The  more  intact  and 
appropriate  habitat  within  its  historical 
range  on  Kauai,  is  being  designated  as 
critical  habitat. 

Kauai  4 — Cyrtandra  limahuliensis— h  ' 

This  unit  is  critical  habitat  for 
Cyrtandra  limahuliensis  and  is  354  ha 
(874  ac)  on  State  (Kealia  Forest  Reserve) 
and  private  land.  This  unit  contains 
Leieiwi  Summit  and  portions  of  the 
Makaleha  Mountains.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Cyrtandra 
limahuliensis  and  is  currentiy  occupied 
with  109  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currentiy 
considered  non-viable.  The  habitat 
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features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  stream  banks  in  lowland 
wet  forests.  This  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Cyrtandm  Hmahuliensis — c 

This  unit  is  critical  habitat  for 
Cyrtandm  Hmahuliensis  and  is  2,014  ha 
(4,975  ac)  on  State  (Halelea  and  Lihue- 
Koloa  Forest  Reserves)  and  private  land. 
This  unit  contains  lole,  Kalalea, 
Kamanu,  Kapalaoa.  and  Kawaikini 
Summits,  all  within  the  Waialeale  area. 
This  unit  provides  habitat  for  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyrtandra  Hmahuliensis  and  is 
currently  occupied  with  between  530 
and  707  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  stream  banks  in  lowland  wet 
forests.  This  unit  is  geographically 
separated  from  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Cyrtandra  Hmahuliensis — d 

This  unit  is  critical  habitat  for 
Cyrtandra  Hmahuliensis  and  is  816  ha 
(2,018  ac)  on  State  (Halelea  Forest 
Reserve)  and  private  land.  This  unit 
contains  Kapailu,  Mamalahoa,  and  Puu 
Manu  Summits.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyrtandra 
Hmahuliensis  and  is  currently  occupied 
with  over  2,000  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  stream 
banks  in  lowland  wet  forests.  This  unit 
.  is  geographically  separated  from  the 
other  four  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 


Kauai  11 — Cyrtandra  Hmahuliensis — e 

This  unit  is  critical  habitat  for 
Cyrtandra  Hmahuliensis  and  is  693  ha 
(1,715  ac)  on  State  (Halelea  Forest 
Reserve,  Hono  o  Na  Pali  NAR,  and 
Haena  and  Na  Pali  Coast  State  Parks) 
and  private  land.  This  unit  contains 
Hono  o  Na  Pali,  Kulanaililia, 
Maunapuluo,  Pali  Eleele,  Pohakea, 
Summits,  Limahuli  Falls,  and 
Pohakukane  Cliff.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyrtandra 
Hmahuliensis  and  is  currently  occupied 
with  between  50  and  100  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  popdlation, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
stream  banks  in  lowland  wet  forests. 
This  unit  is  geographically  separated 
from  the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  7 — Delissea  rhytidosperma — a 

This  unit  is  critical  habitat  for 
Delissea  rhytidosperma  and  is  221  ha 
(545  ac)  on  private  land.  This  unit 
contains  Haupu  and  Naluakeina 
Summits  and  Queen  Victoria's  Profile. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Delissea  rhytidosperma  and  is  currently 
occupied  with  four  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
well-drained  soils  with  mediiun  or  fine- 
textured  subsoil  in  Diospyros  diverse 
lowland  mesic  or  diverse  Metrosideros 
polymorpha-Acacia  koa  forests.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  1 1 — Delissea  rhytidosperma — b 

This  unit  is  critical  habitat  for 
Delissea  rhytidosperma  and  is  258  ha 
(638  ac)  on  State  land  (Kuia  NAR  and 


Puu  Ka  Pele  Forest  Reserve).  This  unit 
contains  portions  of  Kuia  Valley  and 
Milolii  Ridge.  This  unit  provides  habitat 
for  two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Delissea  rhytidosperma 
and  is  currently  occupied  with  six 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  well-drained  soils  with 
medium  or  fine-textured  subsoil  in 
Diospyros  diverse  lowland  mesic  or 
diverse  Metrosideros  polymorpha- 
Acacia  koa  forests.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  the  units  are  of  an  appropriate 
distance  apart  to  avoid  their  destruction 
by  one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Delissea  rhytidosperma — c 

This  unit  is  critical  habitat  for 
Delissea  rhytidosperma  and  is  103  ha 
(254  ac)  on  State  land  (Haena  and  Na 
Pali  Coast  State  Parks)  within 
Hanakapiai  Valley.  This  imit  provides 
habitat  for  two  populations  of  300 
matiu^,  reproducing  individuals  of  the 
short-lived  perennial  Delissea 
rhytidosperma  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
well-drained  soils  with  medium  or  fine- 
textured  subsoil  in  Diospyros  diverse 
lowland  mesic  or  diverse  Metrosideros 
polymorpha-Acacia  koa  forests.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Delissea  rivularis — a 

This  unit  is  critical  habitat  for    . 
Delissea  rivularis  and  is  851  ha  (2,102 
ac)  on  State  land  (Alakai  Wilderness 
Preserve,  Halelea  Forest  Reserve,  Hono 
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o  Na  Pali  NAR,  and  Na  Pali  Coast  State 
Park).  This  unit  contains  Keanapuka, 
Moaalele,  Pihea,  and  Waiahuakua 
Summits.  This  unit  provides  habitat  for 
three  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Delissea  rivularis  and  is 
currently  occupied  with  40  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes  near  streams  in 
Metrosideros  polymorpha- 
Cheirodendron  trigynum  montane  wet 
or  mesic  forest.  Although  we  do  not  feel 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  of  an  appropriate 
size  so  that  each  potential  recovery 
population  on  Kauai  within  the  unit  is 
geographically  separated  enough  to 
avoid  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Delissea  undulata — a 

This  unit  is  critical  habitat  for 
Delissea  undulata  and  is  256  ha  (636  ac) 
on  State  (Halelea  Forest  Reserve,  Hono 
o  Na  Pali  NAR,  and  Na  Pali  Coast  State 
Park)  and  private  land.  This  unit 
contains  Pali  Eleele  Summit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Delissea 
undulata  and  is  currently  iinocCupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species  that  is  unique  to 
Kauai.  The  habitat  featiues  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  or  open  Metrosideros  polymorpha- 
Acacia  koa  forest  or  Alphitonia 
ponderosa  forest.  This  unit  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  aU  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Delissea  undulata — b 

This  unit  is  critical  habitat  for 
Delissea  undulata  and  is  532  ha  (1,314 
ac)  on  State  land  (Kuia  NAR).  This  imit 
contains  portions  of  Mahanaloa  Valley 
and  Milolii  Ridge.  This  unit  provides 


habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Delissea  undulata 
and  is  currently  occupied  with  three 
plants.  This  luit  is  essentia  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  featiu^s  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry  or 
open  Metrosideros  polymorpha-Acacia 
koa  forest  or  Alphitonia  ponderosa 
forest.  This  unit  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  bom 
being  destroyed  by  one  natiu-ally 
occurring  catastrophic  event. 

Kauai  11 — Diellia  erecta — a 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  365  ha  (901  ac)  on  State 
land  (Alakai  Wilderness  Preserve) 
containing  portions  of  Kawaiiki  Ridge. 
This  unit  provides  habitat  for  one 
population  of  300  matiu-e,  reproducing 
individuals  of  the  short-lived  perennial 
Diellia  erecta  and  is  currenUy  occupied 
with  30  plants.  This  imit  is  essential  to 
the  conservation  of  the  teixon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
brown  granular  soil  with  leaf  litter  and 
occasional  terrestrial  moss  on  north- 
facing  slopes  in  deep  shade,  or  on  steep 
slopes  or  gulch  bottoms  in  Metrosideros 
polymorpha-Dlcranopteris  linearis  wet 
forest  or  Metrosideros  polymorpha 
mixed  mesic  forest  with  Acacia  koa  and 
Acacia  koaia  as  codominants.  This  unit 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Kauai  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  This  fern  species  has  wind-blown 
spores  with  limited  opportunity  for 
germination  and  growth.  Therefore,  this 
species  requires  large  intact  areas  of 
land  to  support  a  viable  population. 


Kauai  11 — Diellia  paUida — a 

This  unit  is  critical  habitat  for  Diellia 
pallida  and  is  602  ha  (1,487  ac)  on  State 
land  (Kuia  NAR).  This  unit  contains 
portions  of  Kuia  and  Mahanaloa 
Valleys,  and  Milolii  Ridge.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-Uved  perennial  Diellia  pallida 
and  is  currently  occupied  with  between 
38  and  43  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currenUy 
considered  non-viable.  The  habitat 
featiures  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  bare  granular  soil  with 
dry  to  mesophytic  leaf  litter  with  a  pH 
of  6.9  to  7.9  on  steep  slopes  in  lowland 
mesic  forest.  This  imit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  This  fern  species  has  wind- 
felowTi  spores  with  limited  opportunity 
for  germination  and  growth.  Therefore, 
this  species  requires  large  intact  areas  of 
land  to  support  a  viable  population. 

Kauai  11 — Diellia  pallida — b 

This  unit  is  critical  habitat  for  Diellia 
pallida  and  is  55  ha  (136  ac)  on  State 
land  within  Koaie  Canyon.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-Uved  perennial  Diellia  pallida 
and  is  currenUy  occupied  with  three 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currenUy 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  bare  granular  soil  with 
dry  to  mesophytic  leaf  litter  with  a  pH 
of  6.9  to  7.9  on  steep  slopes  in  lowland 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  This  fern  species  has  wind- 
blown spores  with  limited  opportunity 
for  germination  and  growth.  Therefore, 
this  species  requires  large  intact  areas  of 
land  to  support  a  viable  population. 
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Kauai  1 1 — Diplazium  molokaiense~'~a        Kauai  1 1 — Dubautia  latifolia — b 


This  unit  is  critical  habitat  for 
Diplazium  molokaiense  and  is  430  ha 
(1.062  ac)  on  State  land  (Kuia  NAR  and 
Kokee  State  Park).  This  unit  contains 
portions  of  Awaawapuhi,  Honopu,  and 
Nualolo  Trails.  This  unit  provides 
habitat  ^r  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Diplazium 
molokaiense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  essential  to  the  ' 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westeriunost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  brown 
soil  with  basalt  outcrops  near  waterfalls 
in  lowland  or  montane  mesic 
Metrosideros  polymorpha- Acacia  koa 
forest.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  This  fern 
species  has  wind-blown  spores  with 
limited  opportunity  for  germination  and 
growth.  Therefore,  this  species  requires 
large  intact  areas  of  land  to  support  a 
viable  population. 

Kauai  11 — Dubautia  latifolia — a 

This  unit  is  critical  habitat  for 
Dubautia  latifolia  and  is  31  ha  (76  ac) 
on  State  land  (Kokee  State  Park).  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Dubautia  latifolia  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  essential  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
gentle  or  steep  slopes  on  well  drained 
soil  in  semi-open  or  closed,  diverse 
montane  mesic  forest  dominated  by 
Acacia  koa  and/or  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 


This  unit  is  critical  habitat  for 
Dubautia  latifolia  and  is  1,522  ha  (3,764 
ac)  on  State  land  (Kuia  Natural  Area 
Reserve  and  Kokee  State  Park).  This  unit 
contains  portions  of  Kawaiiki  Ridge  and 
Kipalau  Valley.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Dubautia  latifolia 
and  is  currently  occupied  with  between 
50  and  69  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  or  steep  slopes  on 
well  drained  soil  in  semi-open  or 
closed,  diverse  montane  mesic  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  1 1 — Dubautia  latifolia — c 

This  unit  is  critical  habitat  for 
Dubautia  latifolia  and  is  809  ha  (1,999 
ac)  on  State  land  (Alakai  Wilderness 
Preserve).  This  unit  contains  lole  and 
Kahili  Summits.  This  unit  provides 
habitat  for  three  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Dubautia  latifolia 
and  is  currently  occupied  with  three 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  or  steep  slopes  on 
well  drained  soil  in  semi-open  or 
closed,  diverse  montane  mesic  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Dubautia  pauciflorula—^ 

This  unit  is  critical  habitat  for 
Dubautia  pauciflorula  and  is  814  ha 
(2,012  ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 


contains  portions  of  lole  and  Kahili 
Summits.  This  unit  provides  habitat  for 
four  populations  of  250  mature,, 
reproducing  individuals  of  the  short- 
lived perennial  Dubautia  pauciflorula 
and  is  currently  occupied  with  42 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contailied  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  stream  drainages 
containing  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest.  Although  we  do  not  feel  that 
there  is  enough  habitat  that  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  an  appropriate  size  so  that  each 
potential  recovery  population  on  Kauai 
within  the  unit  is  geographically 
separated  enough  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Kauai  1 1 — Euphorbia  haeleeleana — a 

This  unit  is  critical  habitat  for 
Euphorbia  haeleeleana  and  is  262  ha 
(649  ac)  on  State  land  (Kuia  NAR).  This 
unit  contains  portions  of  Milolii  Ridge 
and  Mahanaloa  Valley.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  pereimial  Euphorbia 
haeleeleana  and  is  ciurently  occupied 
with  between  355  and  405  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
lowland  mixed  mesic  or  dry  Diospyros 
forest  that  is  often  co-dominated  by 
Metrosideros  polymorpha  and 
Alphitonia  ponderosa.  This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Euphorbia  haeleeleana — b 

This  imit  is  critical  habitat  for 
Euphorbia  haeleeleana  eind  is  193  ha 
(476  ac)  on  State  land  (Na  Pali  Coast 
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State  Park)  within  Kalalau  Valley.  This 
unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Euphorbia  haeleeleana  and  is  currently 
occupied  with  over  120  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  lowland  mixed  mesic  or  dry 
Diospyros  forest  that  is  often  co- 
dominated  by  Metrosideros  polymorpha 
and  Alphitonia  ponderosa.  "This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  fitjm  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Euphorbia  haeleeleana — c 

This  unit  is  critical  habitat  for 
Euphorbia  haeleeleana  and  is  204  ha 
(505  ac)  on  State  land,  containing 
portions  of  Kawaiiki  Valley.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Euphorbia 
haeleeleana  and  is  currently  occupied 
with  two  plants.  This  unit  is  important 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  lowland 
mixed  mesic  or  dry  Diospyros  forest  that 
is  often  co-dominated  by  Metrosideros 
polymorpha  and  Alphitonia  ponderosa. 
This  unit  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  10 — Exocarpos  luteolus — a 

This  unit  is  critical  habitat  for 
Exocarpos  luteolus  and  is  401  ha  (990 
ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 
contains  Kahili  Summit  and  Kanaele 


Swamp.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Exocarpos  luteolus  and 
is  currently  occupied  with  three  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
wet  places  bordering  swamps  or  bogs; 
open  or  dry  ridges  in  lowland  or 
montane  mesic  Acacia  koa-Metrosideros 
polymorpha-dormaaied  forest 
communities  with  Dicranopteris.  This 
unit  is  geographically  separated  from 
the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  frx»m  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Exocarpos  luteolus — b 

This' unit  is  critical  habitat  for 
Exocarpos  luteolus  and  is  3,800  ha 
(9,389  ac)  on  State  (Alakai  Wilderness 
Preserve,  Halelea  Forest  Reserve,  and 
Hono  o  Na  Pali  NAR)  and  private  land. 
This  unit  contains  the  Alakai  Swamp 
and  Trail,  Halehaha  and  Halepaakai 
Streams,  Kaluahaula  Ridge,  and  Kapoki, 
Kilohana,  Koali,  and  Pihea  Summits. 
This  unit  provides  habitat  for  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Exocarpos  luteolus  and  is  currently 
occupied  with  19  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
wet  places  bordering  swamps  or  bogs; 
open  or  dry  ridges  in  lowland  or 
montane  mesic  Acacia  koa-Metrosideros 
polymorpha-dominaied  forest 
communities  with  Dicranopteris.  This 
unit  is  geographically  separated  from 
the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  fit)m  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Exocarpos  luteolus — c 

This  unit  is  critical  habitat  for 
Exocarpos  luteolus  and  is  176  ha  (438 
ac)  on  State  land  (Kokee  and  Na  Pali 
Coast  State  Parks)  within  Kalalau 
Valley.  This  unit  provides  habitat  for 
one  population  of  300  mature. 


reproducing  individuals  of  the  short- 
lived perennial  Exocarpos  luteolus  and 
is  currently  occupied  with  over  40 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  places  bordering 
swamps  or  bogs;  open  or  dry  ridges  in 
lowland  or  montane  mesic  Acacia  koa- 
■  Metrosideros  polymorpha-doxainated 
forest  communities  with  Dicranopteris. 
This  unit  is  geographically  separated 
from  the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  1 1 — Exocarpos  luteolus — d 

This  unit  is  critical  habitat  for 
Exocarpos  luteolus  and  is  83  ha  (206  ac) 
on  State  land  (Kokee  State  Park)  on 
Kamuela  Ridge.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Exocarpos  luteolus 
and  is  currently  occupied  with  between 
five  and  seven  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  pofjulation, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
wet  places  bordering  swamps  or  bogs; 
open  or  dry  ridges  in  lowland  or 
montane  mesic  Acacia  koa-Metrosideros 
polymorpha-dominated  forest 
communities  with  Dicranopteris.  This 
unit  is  geographically  separated  from 
the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by  . 
one  naturally  occurring  catastrophe. 

Kauai  11 — Exocarpos  luteolus — e 

This  unit  is  critical  habitat  for 
Exocarpos  luteolus  and  is  522  ha  (1,290 
ac)  on  State  land  (Kuia  NAR.  Kokee  and 
Na  Pali  Coast  State  Parks).  This  unit 
contains  Awaawapuhi,  Honopu,  and 
Nualolo  Trails,  and  Kainamanu  and 
Kalahu  Summits.  This  unit  provides 
habitat  for  three  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Exocarpos  luteolus 
and  is  currently  occupied  with  six 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
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supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  places  bordering 
swamps  or  bogs;  open  or  dry  ridges  in 
lowland  or  montane  mesic  Acacia  koa- 
Metrosideros  po/ymorp/ja-dominated 
forest  communities  with  Dicmnoptehs. 
This  unit  is  geographically  separated 
from  the  other  four  units  designated  as 
critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Flueggea  neowawmea — a 

This  unit  is  critical  habitat  for 
Flueggea  neowawmea  and  is  51  ha  (126 
ac)  on  State  land  (Na  Pali  Coast  State 
Park)  within  Kalalau  Valley.  This  unit, 
in  combination  with  units  11 — Flueggea 
neowawraea — b  and  11 — Flueggea 
neowawraea — e.  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Flueggea  neowawraea 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
essential  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species.  The  habitat  features 
contained  in'this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  dry  or  mesic  forests.  This 
unit  together  with  the  two  other  units, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Kauai  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Flueggea  neowawraea — b 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  48  ha  (117 
ac)  on  State  land  (Na  Pali  Coast  State 
Park)  within  Kalalau  Valley.  This  unit, 
in  combination  with  units  11 — Flueggea 
neowawraea — a  and  11 — Flueggea 
neowawraea — e,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Flueggea  neowawraea 
and  is  currently  occupied  with  one 
plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 


considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  or  mesic  forests.  This  unit  together 
with  the  two  other  units,  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Flueggea  neowawraea— c 

.This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  152  ha 
(376  ac)  on  State  land  (Alakai 
Wilderness  Preserve),  containing 
portions  of  Kawaiiki  Valley.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Flueggea 
neowawraea  and  is  currently  occupied 
with  30  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  or  mesic  forests.  This  unit  provides 
for  one  population  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  is  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  1 1 — Flueggea  neowawmea — d 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  77  ha  (191 
ac)  on  State  land  (Hono  o  Na  Pali  NAR 
and  Na  Pali  Coast  State  Park).  This  unit 
contains  Puu  Ki  Summit  and  Kaalahina 
Ridge.  This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Flueggea  neowawmea  and  is  currently 
occupied  with  nine  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  dry  or 
mesic  forests.  This  unit  provides  for  one 
population  within  this  multi-island 


species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Flueggea  neowawmea — e 

This  unit  is  critical  habitat  for 
Flueggea  neowawmea  and  is  27  ha  (67 
ac)  on  State  land  (Na  Pali  Coast  State 
Park)  within  Kalalau  Valley.  This  unit, 
in  combination  with  units  1 1 — Flueggea 
neowawmea — a  and  1 1 — Flueggea 
neowawraea — b,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Flueggea  neowawmea 
and  is  currently  occupied  with  one 
plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  or  mesic  forests.  This  unit  together 
with  the  two  other  units,  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Flueggea  neowawmea — f 

This  unit  is  critical  habitat  for 
Flueggea  neowawmea  and  is  240  ha 
(594  ac)  on  State  land  (Kuia  NAR).  This 
unit  contains  portions  of  Milolii  Ridge, 
and  Kuia  and  Mahanaloa  Valleys.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  Flueggea 
neowawmea  and  is  currently  occupied 
with  four  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
dry  or  mesic  forests.  This  unit  provides 
for  one  population  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  is  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  natm-ally 
occurring  catastrophic  event. 
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Kauai  11 — Gouania  meyenii—a 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  442  ha  (1,094 
ac)  on  State  land  (Kuia  NAR),  and 
containing  portions  of  Mahanaloa 
Valley.  This  unit  provides  habitat  for 
one  population  of  300  matiwe, 
reproducing  individuals  of  the  short- 
lived perennial  Gouania  meyenii  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species  that  is  unique  to 
Kauai.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rocky  ledges,  cliff  faces,  and  ridge-tops 
in  dry  shrubland  or  Metrosideros 
polymorpha  lowland  diverse  mesic 
forest.  This  unit  pro»Aides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  1 1 — Gouania  meyenii — b 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  128  ha  (316  ac) 
on  State  land  (Na  Pali  Coast  State  Park) 
within  Kalalau  Valley.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Gouania 
meyenii  and  is  currently  occupied  with 
eight  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rocky 
ledges,  cliff  faces,  and  ridge-tops  in  dry 
shrubland  or  Metrosideros  polymorpha 
lowland  diverse  mesic  forest.  This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Gouania  meyenii — c 

This  unit  is  critical  habitat  for 
Gouania  meyenii  and  is  215  ha  (532  ac) 


on  State  land,  and  containing  portions 
of  Kawaiiki  Valley.  This  imit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Gouania  meyenii 
and  is  cxirrently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species  that  is  imique  to 
Kauai.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rocky  ledges,  cliff  faces,  and  ridge-tops 
in  dry  shrubland  or  Metmsideros 
polymorpha  lowland  diverse  mesic 
forest.  This  unit  provides  for  two 
poptdations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  jprder 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Hedyotis  cookiana — a 
This  imit  is  critical  habitat  for 
Hedyotis  cookiana  and  is  772  ha  (1,907 
ac)  on  State  land  (Hono  o  Na  Pali  NAR 
and  Na  Pah  Coast  State  Park).  This  unit 
contains  Kanakau  Simunit.  This  unit 
provides  habitat  for  seven  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Hedyotis 
cookiana  and  is  currently  occupied  with 
between  60  and  80  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
streambeds  or  steep  cliffs  close  to  water 
sources  in  relict  Metmsideros 
polymorpha  low  mesic  and  low  wet 
forest  conununities.  Although  we  do  not 
believe  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  of  appropriate  size 
so  that  each  potential  recovery     . 
population  on  Kauai  within  the  unit  is 
geographically  separated  enough  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11— Hedyotis  st.-johnii—a 

This  imit  is  critical  habitat  for 
Hedyotis  st.-johnii  and  is  238  ha  (589  ac) 
on  State  land  (Hono  o  Na  Pali  NAR.  Na 
Pali  Coast  State  Park,  and  Puu  Ka  Pele 
Forest  Reserve)  Makaha  point  to 
Waiahuakua  Valley.  This  unit  provides 


habitat  for  seven  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Hedyotis  st.-johnii 
and  is  cmrently  occupied  with  between 
227  and  292  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
^expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
crevices  of  north-facing,  near-vertical 
coastal  cliff  faces  within  the  spray  zone 
in  sparse  dry  coastal  shrubland. 

Kauai  10 — Hespemmannia  lydgatei — a 

This  unit  is  critical  habitat  for 
Hesperomannia  lydgatei  and  is  646  ha 
^1,596  ac)  on  private  land,  containing 
Hulua  Summit.  This  imit  provides 
habitat  for  two  populations  of  250 
mature,  reproducing  individuals  of  the 
long-lived  pereimial  Hespemmannia 
lydgatei  and  is  currently  occupied  with 
296  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currenUy 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  stream  banks  and 
forested  slopes  with  rich  brown  soil  and 
silty  clay  in  Metmsideros  polymorpha 
or  Metrosidems  polymorpha- 
Dicmnopteris  linearis  lowland  wet 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
desi^ated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  natiually  occurring 
catastrophe. 

Kauai  11 — Hespemmannia  lydgatei — b 

This  unit  is  critical  habitat  for 
Hespemmannia  lydgatei  and  is  914  ha 
(2.238  ac)  on  State  (Halelea  Forest 
Reserve)  and  private  land.  This  unit 
contains  portions  of  the  Namolokama 
Mountains  and  Kabko  Summit.  This 
imit  provides  habitat  for  two 
populations  of  250  mature,  reproducing 
individuals  of  the  long-lived  Ipereimial 
Hespemmannia  lydgatei  and  is 
currently  occupied  with  one  plant.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because^  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
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species  include,  but  are  not  limited  to. 
stream  banks  and  forested  slopes  with 
rich  brown  soil  and  silty  clay  in 
Metrosideros  polymorpha  or 
Metmsideros  poIymorpha-Dicmnopteris 
linearis  lowland  wet  forest.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe. 

Kauai  11 — Hesperomannia  lydgatei — c 

This  unit  is  critical  habitat  for 
Hesperomannia  lydgatei  and  is  180  ha 
(445  ac)  on  State  and  private  land, 
containing  Hono  o  Na  Pali  Summit.  This 
unit  provides  habitat  for  one  population 
of  250  mature,  reproducing  individuals 
of  the  long-lived  perennial 
Hesperomannia  lydgatei  and  is 
currently  occupied  with  one  plant.  This 
unit  is  essentiail  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
stream  banks  and  forested  slopes  with 
rich  brown  soil  and  silty  clay  in 
Metrosideros  polymorpha  or 
Metrosideros  poIymorpha-Dicmnopteris 
linearis  lowland  wet  forest.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe. 

Kauai  11 — Hibiscadelphus  woodii — a 

This  unit  is  critical  habitat  for 
Hibiscadelphus  woodii  and  is  278  ha 
(687  ac)  on  State  land  (Hoqo  o  Na  Pali 
NAR  and  Na  Pali  Coast  State  Park).  This 
unit  contains  portions  of  Kaaalahina 
and  Manono  Ridges  and  Puu  Ki 
Summit.  This  unit  provides  habitat  for 
three  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Hibiscadelphus  woodii 
and  is  ciurently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  basalt 
talus  or  cliff  walls  in  Metrosideros 
polymorpha  montane  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species 


to  avoid  all  recovery  populations  from 
Being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  of  appropriate  size 
and  distance  from  the  other  unit  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Hibiscadelphus  woodii — b 

This  unit  is  critical  habitat  for 
Hibiscadelphus  woodii  and  is  72  ha  (177 
ac)  on  State  land  (Halelea  Forest 
Reserve.  Hono  o  Na  Pali  NAR.  and  Na 
Pali  Coast  State  Park).  This  unit 
contains  Kalahu  Summit.  This  unit 
provides  habitat  for  two  populations  of 
100  matiKe.  reproducing  individuals  of 
the  long-lived  perennial  Hibiscadelphus 
woodii  and  is  currently  occupied  with 
six  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  basalt  talus  or  cliff  walls 
in  Metrosideros  polymorpha  montane 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  appropriate  size  and  distance  from 
the  other  unit  to  avoid  their  destruction 
by  one  naturally  occurring  catastrophic 
event. 

Kauai  4 — Hibiscus  clayi — a 

This  imit  is  critical  habitat  for 
Hibiscus  clayi  and  is  4  ha  (9  ac)  on 
private  land  near  Puu  Eu.  This  unit,  in 
combination  with  unit  4 — Hibiscus 
clayi — d,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Hibiscus  clayi  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  essential  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  in  Acacia  koa  or  Diospyros  spp.- 
Pisonia  spp.-Metrosideros  polymorpha 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  from  other 


critical  habitat  for  this  island-endemic 
species  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  4 — Hibiscus  clayi — b 

This  unit  is  critical  habitat  for 
Hibiscus  clayi  and  is  85  ha  (210  ac)  on 
private  land  on  the  northeast  side  of 
Makaleha  Mountain.  This  unit,  in 
combination  with  4 — Hibiscus  clayi — e, 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hibiscus  clayi 
and  is  currently  unoccupied.  This  unit 
is  important  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  slopes  in 
Acacia  koa  or  Diospyros  spp.-Pisonia 
spp.-Metrosideros  polymorpha  lowland 
drj'  or  mesic  forest.  This  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  an  appropriate  distance  from  the 
other  units  so  that  each  potential 
recovery  population  on  Kauai  within 
the  unit  is  geographically  separated 
enough  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  4 — Hibiscus  clayi — c 

This  unit  is  critical  habitat  for 
Hibiscus  clayi  and  is  590  ha  (1.455  ac) 
on  State  (Kealia  and  Moloaa  Forest 
Reserves)  and  private  land.  This  unit 
contains  Leleiwi  and  Puu  Awa 
Summits.  This  unit  provides  habitat  for 
three  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Hibiscus  clayi  and  is 
currently  unoccupied.  This  imit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  slopes  in 
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Acacia  koa  or  Diospyros  spp.-Pisonia 
spp.-Mefrosideros  polymorpha  lowland 
dry  or  mesic  forest.  Although  we  do  not 
feel  that  there  is  enough  habitat  that 
currenUy  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  of  an  appropriate 
distance  from  the  other  units  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  4 — Hibiscus  clayi — d 

This  unit  is  critical  habitat  for 
Hibiscus  clayi  and  is  48  ha  (119  ac)  on 
private  land.  This  unit  contains  Leleiwi 
and  a  portion  of  the  northwest  side  of 
Makaleha  Mountain.  This  unit,  in 
combination  with  unit  4 — Hibiscus 
clayi — a,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Hibiscus  clayi  and  is  currently 
unoccupied.  This  unit  is  important  to 
the  conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  in  Acacia  koa  or  Diospyros  spp.- 
Pisonia  spp.-Metrosideros  polymorpha 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  from  other 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently,  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  an  appropriate  distance  from  other 
units  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  4 — Hibiscus  clayi— e 

This  unit  is  critical  habitat  for 
Hibiscus  clayi  and  is  19  ha  (47  ac)  on 
State  land  (Kealia  Forest  Reserve)  at  the 
headwaters  of  Makaleha  Stream.  This 
unit,  in  combination  with  unit  4 — 
Hibiscus  clayi — ^b,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long-  * 
lived  perennial  Hibiscus  clayi  and  is 
currently  unoccupied.  This  unit  is 
important  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  slopes  in 
Acacia  koa  or  Diospyros  spp.-Pisonia 
spp.-Metrosideros  polymorpha  lowland 
dry  or  mesic  forest.  This  unit  is 
geographically  separated  from  other 


critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  natiually  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  imit  is 
of  an  appropriate  distance  from  other 
units  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  5 — Hibiscus  clayi — f 

This  unit  is  critical  habitat  for 
Hibiscus  clayi  and  is  60  ha  (148  ac)  on 
State-land  (Nonou  Forest  Reserve), 
containing  portions  of  the  Nonou 
Mountains.  This  unit  provides  habitat 
for  one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Hibiscus  clayi  and  is 
currently  occupied  with  four  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
slopes  in  Acacia  koa  or  Diospyros  spp.- 
Pisonia  spp.-Metrosideros  polymorpha 
lowland  dry  or  mesic  forest.  This  unit 
is  geographically  separated  from  the 
other  five  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Hibiscus  waimeae  ssp. 
hannerae — a 

This  unit  is  critical  habitat  for 
Hibiscus  waimeae  ssp.  hannerae  and  is 
1,120  ha  (2,769  ac)  on  State  (Halelea 
Forest  Reserve.  Hono  o  Na  Pali  NAR. 
Haena  and  Na  Pali  Coast  State  Parks) 
and  private  land.  This  unit  contains 
Limahuli  Falls  and  Kulanaililia. 
Maunapuluo.  and  Pali  Eleele  Summits. 
This  unit  provides  habitat  for  eight 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Hibiscus  waimeae  ssp.  hannerae  and  is 
currently  occupied  with  25  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 


which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
Metrosideros  polymorpha-Dicranopteris 
linearis  or  Pisonia  spp. -Charpenti^ra 
elliptica  lowland  wet  or  mesic  forest. 

Kauai  1 — Ischaemum  byrone — a 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  0.4  ha  (1  ac) 
on  private  land  at  Hanalei  Point.  This 
unit,  in  combination  with  unit  1 — 
Ischaemum  byrone — ^b,  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Ischaemum  byrone  and 
is  currently  occupied  with  one  plant. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  "the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  coastal 
shrubland  near  the  ocean  among  rocks 
and  seepy  cliffs.  This  unit,  together  with 
the  other  unit,  provides  for  on^ 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  2 — Ischaemum  byrone — ^b 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  6  ha  (15  ac) 
on  private  land,  containing  Kaweonui 
Point.  This  unit,  in  combination  with 
unit  1 — Ischaemum  byrone — a,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Ischaemum  byrone 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  coastal  shrubland  near  the 
ocean  among  rocks  and  seepy  cliffs. 
This  unit,  together  with  the  other  unit, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Kauai  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
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one  naturally  occurring  catastrophic 
event. 

Kauai  3 — Ischaemum  byrone — c 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  6  ha  (16  ac) 
on  private  land  along  the  cliffs  of 
Kauapea  Beach.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Ischaemum  byrone 
and  is  currently  occupied  with  one 
plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
coastal  shrubland  near  the  ocean  among 
rocks  and  seepy  cliffs.  This  unit 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Kauai  that  is  some  distance  away  ht)m 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Ischaemum  byrone — d 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  45  ha  (111  ac) 
on  State  land  (Hono  o  Na  Pali  NAR  and 
Na  Pali  Coast  State  Park).  This  unit 
contains  portions  of  Hanakapiai  Beach, 
Hoolulu  and  Hanakapiai  Streams.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Ischaemum 
byrone  and  is  currently  unoccupied: 
This  unit  is  import^t  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  coastal 
shrubland  near  the  ocean  among  rocks 
and  seepy  cliffs.  This  unit  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Isodendrion  lauri folium — a 

This  unit  is  critical  habitat  for 
Isodendrion  laurifolium  and  is  401  ha 
(991  ac)  on  State  land  (Kuia  NAR).  This 


unit  contains  portions  of  Mahanaloa 
Valley  and  Milolii  Ridge.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
laurifolium  and  is  currently  occupied 
with  between  86  and  96  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  diverse  mesic  forest 
dominated  by  Metrosideros 
polymorpha.  Acacia  koa  or  Diospyros 
spp.  This  unit  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Isodendrion  laurifolium — b 

This  unit  is  critical  habitat  for 
Isodendrion  laurifolium  and  is  400  ha 
(988  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  containing 
portions  of  Kawaiiki  Valley.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Isodendrion 
laurifolium  and  is  currently  occupied 
with  between  six  and  eight  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  diverse  mesic  forest 
dominated  by  Metrosideros 
polymorpha.  Acacia  koa  or  Diospyros 
spp.  This  unit  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  frt)m 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  7 — Isodendrion  longifolium — a 

This  unit  is  critical  habitat  for 
Isodendrion  longifolium  and  is  338  ha 
(833  ac)  on  private  land.  This  unit 
contains  Hokulei  Peak,  Haupu  and 


Naluakelna  Summits,  and  Queen 
Victoria's  Profile.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Isodendrion 
longifolium  and  is  currently  occupied 
with  two  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes,  gulches,  or  stream  banks 
and  flats  in  undistiu-bed  areas,  in  mesic 
or  wet  Metrosideros  polymorpha-Acacia 
koa  forests.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  10 — Isodendrion  longifolium — b 

This  unit  is  critical  habitat  for 
Isodendrion  longifolium  and  is  142  ha 
(350  ac)  on  private  land  containing 
Hulua  Summit.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Isodendrion 
longifolium  and  is  currently  occupied 
with  between  83  and  103  plants.  'This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes,  gulches,  or  stream  banks  and 
flats  in  undisturbed  areas,  in  mesic  or 
wet  Metrosideros  polymorpha-Acacia 
koa  forests.  This  unit  provides  for  one 
pof>ulation  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Isodendrion  longifolium — c 

This  unit  is  critical  habitat  for 
Isodendrion  longifolium  and  is  59  ha 
(145  ac)  on  State  land  (Kokee  and  Na 
Pali  Coast  State  Parks),  containing 
Kainamanu  Summit.  This  unit  provides 
habitat  for  one  population  of  300 
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mature,  reproducing  individuals  of  the 
short-lived  perennial  Isodendrion 
longifolium  and  is  ciurently  occupied 
with  20  plants.  This  imit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes,  gulches,  or  stream  banks 
and  flats  in  undisturbed  areas,  in  mesic 
or  wet  Metrosideros  polymorpha-Acacia 
koa  forests.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuxing  catastrophic  event. 

Kauai  1 1 — Isodendrion  longifolium — d 

This  unit  is  critical  habitat  for 
'  Isodendrion  longifolium  and  is  494  ha 
(1,219  ac)  on  State  land  (Halelea  Forest 
Reserve).  This  unit  contains  Kaliko  and 
Puu  Manu  Summit.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Isodendrion 
longifolium  and  is  ciu-rently  occupied 
with  between  80  and  90  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
slopes,  gulches,  or  stream  banks  and 
flats  in  undisturbed  areas,  in  mesic  or 
wet  Metrosideros  polymorpha-Acacia 
koa  forests.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Isodendrion  longifolium — e 

This  unit  is  critical  habitat  for 
Isodendrion  longifolium  and  is  381  ha 
(941  ac)  on  State  (Halelea  Forest 
Reserve,  Hono  o  Na  Pali  NAR,  and  Na 
Pali  Coast  State  Park)  and  private  land. 
This  unit  contains  Pohahea  Summit. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 


individuals  of  the  short-lived  perennial 
Isodendrion  longifolium  and  is  ciurently 
occupied  with  424  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  extant 
colonies  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  populations, 
which  are  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  steep 
slopes  and  some  flats  in  certain 
undisturbed  areas,  gulches,  or  stream 
banks  in  mesic  or  wet  Metrosideros 
polymorpha-Acacia  koa  forests.  This 
luiit  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Kokia  kauaiensis — a 

This  unit  is  critical  habitat  for  Kokia 
kauaiensis  and  is  155  ha  (384  ac)  on 
State  land  (Alakai  Wilderness  Preserve). 
This  unit  contains  portions  of  Kawaiiki 
and  Kipalau  Valleys.  Thfs  unit  provides 
habitat  for  three  populations  of  100 
mature,  reproducing  individuals  of  the. 
long-lived  perennial  Kokia  kauaiensis 
and  is  currently  occupied  with  70 
plants.  This  imit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  luiit  that  are 
essential  for  this  species  include,  but  are 
not  limited'to,  diverse  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Kokia  kauaiensis — b 

This  unit  is  critical  habitat  for  Kokia 
kauaiensis  and  is  30  ha  (74  ac)  on  State 
land  (Na  Pali  Coast  State  Park)  within 
Pohakuau  Valley.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Kokia  kauaiensis 
and  is  currently  occupied  with  two 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 


considered  non-viable.  The  habitat 
featiues  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  diverse  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Kokia  kauaiensis — c 

This  unit  is  critical  habitat  for  Kokia 
kauaiensis  and  is  666  ha  (1,648  ac)  on 
State  land  (Kuia  NAR).  This  unit 
contains  portions  of  Milolii  Ridge,  Kuia 
and  Mahanaloa  Valleys.  This  unit 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Kokia 
kauaiensis  and  is  currently  occupied 
with  between  78  and  83  plants.  "This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  .forest.  This  unit  is 
geographically  separated  from  the  ether 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11-^Kokia  kauaiensis — d 

This  unit  is  critical  habitat  for  Kokia 
kauaiensis  and  is  127  ha  (313  ac)  on 
State  land  (Na  Pali  Coast  State  Park) 
witlMU  Kalalau  Valley.  This  unit 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Kokia 
kauaiensis  and  is  currently  occupied 
with  16  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  diverse  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  4 — Labordia  lydgatei—a 

This  unit  is  critical  habitat  for 
Labordia  lydgatei  and  is  587  ha  (1,455 
ac)  on  State  (Kealia  and  Moloaa  Forest 
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Reserves)  and  private  land.  This  unit 
contains  Kekoiki,  Leieiwi,  Namahana, 
and  Puu  Awa  Summits.  This  unit 
provides  habitat  for  one  population  of 
250  mature,  reproducing  individuals  of 
the  short-lived  perennial  Labordia 
lydgatei  and  is  currently  occupied  with 
one  plant.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  stream  banks  in 
Metmsideros  polymorpha-Dicmnopteris 
linearis  forest.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Labordia  lydgatei — b 

This  uqit  is  critical  habitat  for 
Labordia  lydgatei  and  is  1.035  ha  (2.558 
ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 
contains  Hulua,  lole.  Kahile.  and  Pilikea 
Summits.  This  unit  provides  habitat  for 
two  populations  of  250  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Labordia  lydgatei  and  is 
currently  occupied  with  five  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
stream  banks  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest.  This  unit  is  geographically 
separated  bom  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Labordia  lydgatei — c 

This  unit  is  critical  habitat  for 
Labordia  lydgatei  and  is  325  ha  (804  ac) 
on  private  land  within  Lumahai  Valley. 
This  unit  provides  habitat  for  one 
population  of  250  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Labordia  lydgatei  and  is  currently 
occupied  with  seven  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes    • 
habitat  that  is  important  for  the 


expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
stream  banks  in  Metrosideros 
polymoqjha-Dicranopteris  linearis 
forest.  This  unit  is  geographically 
separated  horn  the  other  four  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  natiurally 
occurring  catastrophe. 

Kauai  11 — Labordia  lydgatei — d 

This  unit  is  critical  habitat  for 
Labordia  lydgatei  and  is  82  ha  (204  ac) 
on  State  land  (Halelea  Forest  Reserve). 
This  unit  contains  portions  of  Waioli 
Valley  and  Waiopa  Summit.  This  unit 
provides  habitat  for  one  population  of 
250  mature,  reproducing  individuals  of 
the  short-lived  perennial  Labordia 
lydgatei  and  is  currently  occupied  with 
two  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Labordia  lydgatei — e 

This  unit  is  critical  habitat  for 
Labordia  lydgatei  and  is  1 19  ha  (291  ac) 
on  State  (Halelea  Forest  Reserve,  Hono 
o  Na  Pali  NAR.  and  Na  Pali  Coast  State 
Park)  and  private  land.  This  unit 
contains  Hono  O  Na  Pali  and  Pali  Eleele 
Summits.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Labordia  lydgatei  and  is 
currently  occupied  with  two  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
stream  banks  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest.  This  unit  is  geographically 
separated  from  the  other  four  units 


designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kaueii  10 — Labordia  tini folia  var. 
wahiawaensis — a 

This  imit  is  critical  habitat  for 
Labordia  tinifolia  var.  wahiawaensis 
and  is  912  ha  (2.255  ac)  on  private  land. 
This  unit  contains  Hulua,  lole.  Kahili, 
Kapalaoa,  and  Palikea  Summits.  This 
unit  provides  habitat  for  four 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  pereimial 
Labordia  tinifolia  var.  wahiawaensis 
and  is  currently  occupied  with  20  to  30 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  stream  banks  in  lowland 
wet  forest.  Although  we  do  not  feel  that 
there  is  enough  habitat  that  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  species,  this  unit 
is  of  appropriate  size  so  that  each 
potential  recovery  population  on  Kauai 
within  the  unit  is  geographically 
separated  enough  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Lipochaeta  fauriei — a 

This  unit  is  critical  habitat  for 
Lipochaeta  fauriei  and  is  106  ha  (262  ac) 
on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kipalau  Valley.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  pereimial  Lipochaeta  fauriei 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species    "^ 
include,  but  are  not  limited  to,  sides  of 
steep  gulches  in  diverse  mesic  forests. 
This  unit  is  geographically  separated 
from  the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
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pther  imit  to  avoid  their  destruction  by 
one  natiually  occiuring  catastrophic 
event. 

Kauai  11 — Lipochaeta  fauriei — b 

This  unit  is  critical  habitat  for 
Lipochaeta  fauriei  and  is  545  ha  (1,347 
ac)  on  State  land  (Kuia  NAR).  This  unit 
contains  portions  of  Mahanaloa  and 
Kuia  Valleys.  This  unit  provides  habitat 
for  four  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Lipochaeta  fauriei  and 
is  ciurently  occupied  with  70  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
sides  of  steep  gulches  in  diverse  mesic 
forests.  This  unit  is  geographically 
separated  frt)m  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  Although  we  do  not  feel 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  natiually 
occurring  catastrophic  event. 

Kauai  7 — Lipochaeta  micrantha — a 

This  unit  is  critical  habitat  for 
Lipochaeta  micrantha  and  is  340  ha 
(843  ac)  on  private  land.  This  unit 
contains  Hokulei  Peak,  Haupu  and 
Naluakeina  Summits,  and  Queen 
Victoria's  Profile.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Lipochaeta 
micrantha  and  is  ciurently  occupied 
with  50  plants.  This  imit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliffs,  ridges,  stream 
banks,  or  slopes  in  mesic  to  wet  mixed 
communities.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 


currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  frt)m  the  other  unit  to  avoid 
■thefr  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Lipochaeta  micrantha — b 

This  unit  is  critical  habitat  for 
Lipochaeta  micrantha  and  is  212  ha 
(523  ac)  on  State  land,  containing 
portions  of  Kaluahaulu  Ridge.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
micrantha  and  is  currently  occupied 
with  at  least  one  plant.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
cliffs,  ridges,  stream  banks,  or  slopes  in 
mesic  to  wet  mixed  communities.  This 
unit  is  geographically  separated  from 
the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  ftt)m  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  unit  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  13 — Lipochaeta  waimea^nsis — a 

This  unit  is  critical  habitat  for 
Lipochaeta  waimeaensis  and  is  56  ha 
(139  ac)  on  Staie  land,  containing 
portions  of  Waimea  Canyon.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Lipochaeta 
waimeaensis  and  is  currently  occupied 
with  at  least  100  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
precipitous,  shrub-covered  gulches  in 
diverse  lowland  forest.  Although  there 
may  not  be  sufficient  habitat  designated 
to  reach  the  recovery  goal  of  8  to  10 
populations,  this  species  is  a  very 
narrow  endemic  and  may  never 


naturally  occurred  in  more  than  a  single 
or  a  few  populations. 

Kauai  11 — Lobelia  niihauensis — a 

This  unit  is  critical  habitat  for  Lobelia 
niihauensis  and  is  89  ha  (220  ac)  on 
State  land  (Alakai  Wilderness  Preserve), 
containing  portions  of  Kipalau  Valley. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Lobelia  niihauensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  exposed  mesic  mixed 
shrubland  or  coastal  dry  cliffs.  This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  frt»m 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  fit>m  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Lobelia  niihauensis — ^b 

This  unit  is  critical  habitat  for  Lobelia  ^ 
niihauensis  and  is  2,003  ha  (4,950  ac) 
on  State  (Haena  State  Park  and  Hono  o 
Na  Pali  NAR)  and  private  land.  This 
unit  contains  Hanakapiai  ,  Hanakoa, 
Kalalau,  and  Limahuli  Valleys, 
Kaaalahina  and  Manono  Ridges, 
Kanakou  and  Makana  Summits,  Hoolau 
and  Waiahuakua  Streams.  This  unit 
provides  habitat  for  five  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Lobelia 
niihauensis  and  is  currently  occupied 
with  168  to  1,108  plants.  This  unit  is 
important  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species.  It  provides 
habitat  for  the  westernmost  range  of  the    - 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  ej^posed 
mesic  mixed  shrubland  or  coastal  dry 
cliffs.  This  unit  provides  for  five 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  10 — Lysimachia  filifolia — a 

This  unit  is  critical  habitat  for 
Lysimachia  filifolia  and  is  995  ha  (2,458 
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ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 
contains  lole,  Kalalea,  Kamanu.  and 
Palikea  Summits.  This  unit  provides 
habitat  for  four  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Lysimachia 
filifolia  and  is  currently  occupied  with 
20  to  75  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
mossy  banks  at  the  base  of  cliff  faces 
within  the  spray  zone  of  waterfalls  or 
along  streams  in  lowland  wet  forests. 
This  unit  provides  for  four  populations 
within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Mariscus  pennatiformis — a 

This  unit  is  critical  habitat  for 
Mariscus  pennatiformis  and  is  1 ,003  ha 
(2.479  ac)  on  State  land  (Kuia  NAR, 
Kokee  and  Waimea  Canyon  State  Parks). 
This  unit  contains  portions  of  Milolii 
Ridge  and  Nualolo  Trail.  This  unit 
provides  habitat  for  three  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Mariscus 
pennatiformis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  open  sites  in  Metrosidems 
polymer pha- Acacia  koa  mixed  mesic 
forest.  This  unit  provides  for  three 
populations  within  this  multi-island 
species'  historical  range  on  Kauai  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  7 — Melicope  haupuensis — a 

This  unit  is  critical  habitat  for 
Melicope  haupuensis  and  is  330  ha  (816 
ac)  on  private  land.  This  unit  contains 
Hokulei  Peak,  Haupu  and  Naluakeina 
Summits,  and  Queen  Victoria's  Profile. 


This  unit  provides  habitat  for  two 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Melicope  haupuensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
moist  talus  slopes  in  Metrosideros 
polymorpha  dominated  lowland  mesic 
forest  or  Metrosideros  polymorpha- 
Acacia  koa  montane  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  IQ 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  unit  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Melicope  haupuensis — b 

This  unit  is  critical  habitat  for 
Melicope  haupuensis  and  is  575  ha 
(1,418  ac)  on  State  land  (Kuia  NAR. 
Kokee  and  Na  Pali  Coast  State  Parks). 
This  unit  contains  portions  of 
Awaawapuhi  ,  Honopu,  and  Nualolo 
Trails,  Kainamanu  and  Kalahu  , 
Summits.  This  unit  provides  habitat  for 
three  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  haupuensis 
and  is  currently  occupied  with  1 1 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moist  talus  slopes  in 
Metrosideros  polymorpha  dominated 
lowland  mesic  forest  or  Metrosideros 
polymorpha-Acacia  koa  montane  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 


their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Melicope  haupuensis — c 

This  unit  is  critical  habitat  for 
Melicope  haupuensis  and  is  290  ha  (716 
ac)  on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kipalau  Valley.  This  unit  provides 
habitat  for  two  populations  of  100 
mature,  reproducing  individuals  of  the 
lo'ng-lived  perennial  Melicope 
haupuensis  and  is  currently  occupied 
with  two  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
-essential  for  this  species  include,  but  are 
not  limited  to,  moist  talus  slopes  in 
Metrosideros  polymorpha  dominated 
lowland  mesic  forest  or  Metrosideros 
polymorpha-Acacia  koa  montane  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Melicope  knudsenii — a 

This  unit  is  critical  habitat  for 
Melicope  knudsenii  and  is  967  ha  (2,389 
ac)  on  State  land  (Kuia  NAR).  This  unit 
contains  portions  of  Awaawapuhi  and 
Nualolo  Trails,  and  Milolii  Ridge.  This 
unit  provides  habitat  for  three 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  pereimial 
Melicope  ktiudsenii  and  is  currently 
occupied  with  four  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  forested  flats  with  brown 
granular  soil  in  lowland  dry  to  montane 
mesic  forests.  This  unit  provides  for 
three  populations  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  are  some  distance  away  from  the 
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other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Melicope  knudsenii — b 

This  unit  is  critical  habitat  for 
Melicope  knudsenii  and  is  373  ha  (922 
ac)  on  State  land  (Alakai  Wilderness 
Preserve).  This  unit  contains  portions  of 
Kawaiiki  and  Kipalau  Valleys.  This  unit 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Melicope 
knudsenii  and  is  currently  occupied 
with  six  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
,  include,  but  are  not  limited  to.  forested 
flats  with  brown  granular  soil  in 
lowland  dry  to  montane  mesic  forests. 
This  unit  provides  for  two  populations 
Within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Melicope  pallida — a 

This  unit  is  critical  habitat  for 
Melicope  pallida  and  is  143  ha  (353  ac) 
on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kipalau  Valley.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  pereimial  Melicope  pallida 
and  is  currently  occupied  with  10 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essentid  for  this 
species  include,  but  are  not  limited  to, 
steep  rock  faces  in  lowland  to  montane 
mesic  to  wet  forests  or  shrubland.  This 
unit  provides  for  one  population  within 
this  multi-island  species'  historical 
range  on  Kauai  that  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


Kauai  11 — Melicope  pallida — b 

This  imit  is  critical  habitat  for 
Melicope  pallida  and  is  310  ha  (766  ac) 
on  State  land  (Na  Pali  Coast  State  Park). 
This  unit  contains  portions  of 
Kaaalahina  Ridge  and  PuuKi  Summit. 
This  unit  provides  habitat  for  two 
populations  of  100  matxire,  reproducing 
individuals  of  the  long-lived  perennial 
Melicope  pallida  and  is  currently 
occupied  with  50  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
rock  faces  in  lowland  to  montane  mesic 
to  wet  forests  or  shrubland.  This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  5 — Munroidendron  racemosum — 
a 

This  unit  is  critical  habitat  for 
Munroidendron  racemosum  and  is  60 
ha  (148  ac)  on  State  land  (Nonou  Forest 
Reserve).  This  unit  contains  Nonou 
Summit  and  the  Sleeping  Giant.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial 
Munroidendron  racemosum  and  is 
currently  occupied  with  six  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep  exposed  cliffs  or  ridge  slopes  in 
coastal  or  lowland  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  ro  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  7 — Munroidendron  racemosum — 
b 

This  unit  is  critical  habitat  for 
Munroidendron  racemosum  and  is  50 
ha .(123  ac)  on  private  land,  containing 


Naluakeina  Summit  and  Queen 
Victoria's  Profile.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Munroidendron 
racemosum  and  is  currently  occupied 
with  two  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  exposed  cliffs  or 
ridge  slopes  in  coastal  or  lowland  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  frxim 
being  destroyed  by  one  naturally 
occurring  catastrophe.  > 

Kauai  11 — Munroidendron  ^' 

racemosum — c 

This  unit  is  critical  habitat  for 
Munroidendron  racemosum  and  is 
1,952  ha  (4,824  ac)  on  State  (Hono  o  Na 
Pali  NAR,  Haena  and  Na  Pali  Coast  State 
Parks)  and  private  land.  This  unit 
contains  Hanakapiai,  Hanakoa,  and 
Kalalau  Valleys,  Kanakou  Summit, 
Kaaalahina  and  Kalepa  Ridges,  Nualolo 
Kai,  and  Pohakuao.  This  unit  provides 
habitat  for  six  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Munroidendron 
racemosum  and  is  currently  occupied 
with  46  to  86  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non-    • 
viable.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep  exposed  cliffs  or  ridge  slopes  in 
coastal  or  lowland  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  ro  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Munroidendron 
racemosum — d 

This  unit  is  critical  habitat  for 
Munroidendron  racemosum  and  is  153 
ha  (379^  ac)  on  State  land  (Alakai 
Wilderness  Preserve).  This  unit  contains 
portions  of  Kawaiiki  and  Kipalau 
Valleys.  This  unit  provides  habitat  for 
two  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
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lived  perennial  Munroidendron 
racenwsum  and  is  currently  occupied 
with  three  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  papulation,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  exposed  cliffs  or 
ridge  slopes  in  coastal  or  lowland  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  7 — Myrsine  linearifolia — a 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  334  ha  (825 
ac)  on  private  land.  This  unit  contains 
Hokulei  Peak,  Haupu  and  Naluakeina 
Summits,  and  Queen  Victoria's  Profile. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Myrsine  linearifolia  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominant 
species.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Myrsine  linearifolia — b 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  167  ha  (412 
ac)  on  private  and  State  land  (Lihue- 
Koloa  Forest  Reserve).  This  unit 
contains  Hulua.  Kahili,  and  Kapalaoa 
Summits.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Myrsine  linearifolia  and 
is  currently  occupied  with  47  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 


this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominant 
species.  This  unit  is  geographically 
separated  frt)m  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophe. 

Kauai  11 — Myrsine  linearifolia — c 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  685  ha  (1,692 
ac)  on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kipalau  Valley.  This  unit  provides 
habitat  for  three  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Myrsine  linearifolia 
and  is  currently  occupied  with  34  to  44 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  diverse  mesic  or  wet 
lowland  or  montane  Metrosideros 
polymorpha  forest  with  Cheirodendron 
spp.  or  Dicranopteris  linearis  as  co- 
dominant  species.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
ro  avoid  all  recovery  populations  frx^m 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  1 1 — Myrsine  linearifolia — d 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  286  ha  (707 
ac)  on  State  (Halelea  Forest  Reserve, 
Mono  o  Na  Pali  NAR.  and  Na  Pali  Coast 
State  Park)  and  private  land.  This  unit 
contains  Hono  o  Na  Pali  and  Pali  Eleele 
Summits,  and  Limahuli  Falls.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Myrsine 
linearifolia  and  is  ciurently  occupied 
with  23  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  diverse  mesic  or  wet 
lowland  or  montane  Metrosideros 
polymorpha  forest  with  Cheirodendron 


spp.  or  Dicranopteris  linearis  as  co- 
dominant  species.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
ro  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Myrsine  linearifolia — e 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  345  ha  (854 
ac)  on  State  land  (Hono  o  Na  Pali  NAR, 
Kokee  and  Na  Pali  Coast  State  Parks). 
This  unit  contains  Alealau,  Pihea,  and 
Puu  o  Kila  Summits.  This  unit  provides 
habitat  for  two  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Myrsine  linearifolia 
and  is  currently  occupied  with  366  to 
420  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to*, 
diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominant 
species.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Myrsine  linearifolia — f 

This  unit  is  critical  habitat  for 
Myrsine  linearifolia  and  is  135  ha  (334 
ac)  on  State  (Halelea  Forest  Reserve)  and 
private  land,  containing  Kaliko  Summit. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Myrsine  linearifolia  and  is  currently 
occupied  with  20  to  30  plants.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominant 
species.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 
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Kauai  11 — Nothocestrum  peltatum — a 

This  unit  is  critical  habitat  for 
Nothocestrum  peltatum  and  is  427  ha 
(1,056  ac)  on  State  land  (Kokee  State 
Park).  This  unit  contains  portions  of 
Kumuwela  Ridge  and  Trail.  This  imit 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Nothocestrum 
peltatum  and  is  currently  unoccupied. 
This  unit  is  essential  to  die  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  rich  soil 
on  steep  slopes  in  mesic  or  wet  forest 
dominated  by  Acacia  koa  or  a  mixture 
of  Acacia  koa  and  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  frtjm  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  , 

Kauai  11 — Nothocestrum  peltatum — b 

This  imit  is  critical  habitat  for 
Nothocestrum  peltatum  and  is  1 ,465  ha 
(3.619  ac)  on  State  land  (Kuia  NAR, 
Kokee,  Waimea  Canyon,  and  Na  Pali 
Coast  State  Parks).  This  unit  contains 
portions  of  Awaawapuhi,  Honopu,  and 
Nualolo  Trails,  Kainamanu  and  Kalahu 
Summits,  and  Mahanaloa  Valley.  This 
unit  provides  habitat  for  foiu 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial, 
Nothocestrum  peltatum  and  is  currently 
occupied  with  12  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant     ■ 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  featiues  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rich  soil  on  steep  slopes  in  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixture  of  Acacia  koa  and  Metrosideros 
polymorpha.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Nothocestrum  peltatum — c 

This  unit  is  critical  habitat  for 
Nothocestrum  peltatum  and  is  80  ha 
(198  ac)  on  State  land  (Kokee  and'Na 
Pali  Coast  State  Parks).  This  unit 


contains  Kahuamaa  Flat  and  Puu  o  Kila 
Summit.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Nothocestrum  peltatum 
and  is  currently  occupied  with  five 
plants.  This  imit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  The  habitat 
features  contained  in  this  imit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rich  soil  on  steep  slopes 
in  mesic  or  wet  forest  dominated  by 
Acacia  koa  or  a  mixture  of  Acacia  koa 
and  Metrosideros  polymorpha.  This  unit 
is  geographically  separated  from  the 
other  three  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  ro  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  12 — Nothocestrum  peltatum — d 

This  unit  is  critical  habitat  for 
Nothocestrum  peltatum  and  is  161  ha 
(400  ac)  on  State  land  (Waimea  Canyon 
State  Park  and  Puu  Ka  Pele  Forest 
Reserve).  This  unit  contains  Puu  Lua 
Summit.  This  unit  provides  habitat  for 
two  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Nothocestrum  peltatum 
and  is  currently  occupied  with  three 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rich  soil  on  steep  slopes 
in  mesic  or  wet  forest  dominated  by 
Acacia  koa  or  a  mixture  of  Acacia  koa 
and  Metrosideros  polymorpha.  This  unit 
is  geographically  separated  from  the 
other  three  uftits  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  ro  avoid  all  recovery 
populations  fi^m  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  14 — Panicum  niihauense — a 

This  unit  is  critical  habitat  for 
Panicum  niihauense  and  is  118  ha  (296 
ac)  on  State  (Polihale  State  Park  and 
Puu  Ka  Pele  Forest  Reserve)  and  Federal 
land  (Pacific  Missile  Range  Facility). 
This  unit  contains  Nohili  Point.  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Panicum  niihauense  and  is  currently 
occupied  with  23  plants.  This  unit  is 


essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
easternmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  sand 
dunes  in  coastal  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  Although  vye  do  not  feel 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  15 — Panicum  niihauense — b, 

This  unit  is  critical  habitat  for 
Panicum  niihauense  and  is  15  ha  (38  ac) 
on  federal  land  (Pacific  Missile  Range 
Facility).  This  unit  contains  Mana  Point 
and  Waieli  Draw.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Panicum 
niihauense  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  sand 
dunes  in  coastal  shrubland.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe.  Although  we  do  not  feel 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occiuring  catastrophic  event. 

Kauai  16 — Panicum  niihauense — c 

This  unit  is  critical  habitat  for 
Panicum  niihauense  and  is  11  ha  (28  ac) 
on  Federal  land  (Pacific  Missile  Range 
Facility)  along  the  western  coastline 
near  the  radio  facility.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Panicum 
niihauense  and  is  currently  unoccupied. 
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This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports'  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  easternmost 
range  of  the  species.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sand  dunes  in  coastal 
shrubland.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  17 — Panicum  niihauense — d 

This  unit  is  critical  habitat  for 
Panicum  niihauense  and  is  27  ha  (67  ac) 
on  Federal  and  State  land.  This  unit 
contains  Kokole  Point.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Panicum 
niihauense  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  easternmost 
range  of  the  species.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sand  dunes  in  coastal 
shrubland.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  unit  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event, 

Kauai  7 — Peucedanum  sandwicense — a 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  21  ha 
(53  ac)  on  private  fand.  This  unit 
contains  Haupu  Summit  and  Queen 
Victoria's  Profile.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Peucedanum 
sandwicense  and  is  currently  occupied 


with  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features -contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
cliff  habitats  in  mixed  shrub  coastal  dry 
cliff  communities  or  diverse  mesic 
forest.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Peucedanum  sandwicense — 
b 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  579  ha 
(1.431  ac)  on  State  land  (Kuia  NAR  and 
Na  Pali  Coast  State  Park).  This  unit 
contains  portions  of  Kuia  and 
Mahanaloa  Valleys,  and  Milolii  Ridge. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Peucedanum  sandwicense  and  is 
currently  occupied  with  55  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  Contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  cliff 
habitats  in  mixed  shrub  coastal  dry  cliff 
communities  or  diverse  mesic  forest. 
This  unit  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  oth^  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Peucedanum  sandwicense — 
c 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  181  ha 
(447  ac)  on  State  land  (Hono  o  Na  Pali 
NAR  and  Na  Pali  Coast  State  Park).  This 
unit  contains  portions  of  Kaaalahina 
Ridge,  and  Alealau,  Kanakou, 
Keanapuka.  and  Puu  Ki  Summits.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial 


Peucedanum  sandwicense  and  is 
currently  occupied  with  100  to  200 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  ciurently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
cliff  habitats  in  mixed  shrub  coastal  dry 
cliff  communities  or  diverse  mesic 
forest.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  10 — PhJegmariurus  nutans — a 

This  unit  is  critical  habitat  for 
Phlegmariurus  nutans  and  is  621  ha 
(1,532  ac)  on  State  (Lihue-Koloa  Forest 
Reserve)  and  private  land.  This  unit 
contains  Kahili,  Kalalea,  Kamanu, 
Kapalaoa,  and  Kawaikini  Siunmits.  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phlegmariurus  nutans  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  tree 
trunks  on  open  ridges  and  slopes  in 
Metrosidems  polymorpha-Dicranopteris 
linearis  wet  forest.  This  unit  provides 
for  three  populations  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  are  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event.  This 
species  has  wind-blown  spores  with 
limited  opportunity  for  germination  and 
growth.  Therefore,  this  species  requires 
large  intact  areas  of  land  to  support  a 
viable  population. 

Kauai  11 — Phyllostegia  knudsenii — a 

This  unit  is  critical  habitat  for 
Phyllostegia  knudsenii  and  is  297  ha 
(735  ac)  on  State  land  (Alakai 
Wilderness  Preserve).  This  unit  contains 
portions  of  Kawaiiki  and  Kipalau 
Valleys.  This  unit  provides  habitat  for 
three  populations  of  300  mature. 
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reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  knudsenii 
and  is  currently  occupied  with  4  to  13 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  cvurently 
considered  non-viable.  The  habitat 
featiu^s  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  Metrosidems  polymorpha 
lowland  mesic  or  wet  forest.  Although 
we  do  not  feel  that  there  is  enough 
habitat  designated  to  reach  the  recovery 
goal  of  8  to  10  populations,  this  species 
is  a  very  narrow  endemic  and  probably 
never  naturally  occurred  in  more  than  a 
single  or  a  few  populations. 

Kauai  11 — Phyllostegia  waimeae — a 

This  unit  is  critical  habitat  for 
Phyllostegia  waimeae  and  is  365  ha  (901 
ac)  on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kawaiiki  Ridge.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
waimeae  and  is  currently  occupied  with 
six  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  Acacia  koa-Metrosideros 
polvmorpha  dominated  wet  or  mixed 
mesic  forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominants. 
Although  we  do  not  feel  that  there  is 
enough  habitat  designated  to  reach  the 
recovery  goal  of  8  to  10  populations, 
this  species  is  a  very  narrow  endemic 
and  probably  never-  naturally  occurred 
in  more  than  a  single  or  a  few 
populations. 

Kauai  4 — Phyllostegia  wawmna — a 

This  unit  is  critical  habitat  for 
Phyllostegia  wawrana  and  is  351  ha 
(871  ac)  on  State  (Kealia  Forest  Reserve) 
and  private  land.  This  unit  contains 
Leieiwi.  Makaleha,  Uluawaa,  and  Wekiu 
Summits.  This  unit  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  wawrana 
and  is  currently  occupied  with  25  to  35 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 


considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Phyllostegia  wawrana — ^b 

This  unit  is  critical  habitat  for 
Phyllostegia  wawrana  and  is  1 ,038  ha 
(2,565  ac)  on  State  (Alakai  Wilderness 
Preserve,  Halelea  Forest  Reserve,  Hono 
o  Na  Pali  NAR,  and  Na  Pali  Coast  State 
Park)  and  private  land.  This  unit 
contains  Hanakoa  Valley,  and  Alealau 
Summit,  Hono  O  Napali,  Keanapuka, 
Moaalele,  Pali  eleele,  Pohakea,  Puu  Ki, 
and  Waiahuakua  Summits.  This  unit 
provides  habitat  for  three  populations  of 
300  matiue,  reproducing  individuals  of 
the  short-lived  perermial  Phyllostegia 
wawrana  and  is  currently  occupied  with 
three  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
♦  essential  for  this  species  include,  but  are 
not  limited  to.  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Phyllostegia  wawrana — c 

This  unit  is  critical  habitat  for 
Phyllostegia  wawrana  and  is  108  ha 
(268  ac)  on  State  land  (Alakai 
Wilderness  Preserve),  containing 
portions  of  Kipalau  Valley.  This  unit 
provides  habitat  for  two  populations  of 
300  matiu-e,  reprodiicing  individuals  of 
the  short-lived  perermial  Phyllostegia 
wawrana  and  is  currently  occupied  with 
1  to  10  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  exteuit  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest.  This  unit  is  geographically 


separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Phyllostegia  wawrana — d 

This  unit  is  critical  habitat  for 
Phyllostegia  wawrana  and  is  251  ha 
(620  ac)  on  State  land  (Kokee  and  Na 
Pali  Coast  State  Parks).  This  unit 
contains  portions  of  Honopu  Trail, 
Kainamanu  and  Kalahu  Sununits,  and 
Kalalau  Lookout.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Phyllostegia 
wawrana  and  is  currently  occupied  with 
5  to  6  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable. 

The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to.  Acacia 
koa-Metrosideros  poljpnorpha- 
Cheirodendron  mixed  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  ro  avoid  all  recovery' 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  10 — Plantago  princeps — a 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  277  ha  (682  ac) 
on  State  (Halelea  and  Lihue-Koloa 
Forest  Reserves)  and  private  land.  This 
unit  contains  Kuaohukini  Summit.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Plantago 
princeps  and  is  currently  occupied  with 
350  to  400  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,.  It  provides  habitat 
for  the  westernmost  range  of  the  species 
that  is  unique  to  Kauai.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windswept  areas  near 
waterfalls  in  Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 
ridges,  growing  on  rocky  basalt 
outcrops.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
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critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Plantago  princeps — b 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  126  ha  (312  ac) 
on  State  land  (Kokee  and  Na  Pali  Coast 
State  Park),  containing  Kalalau  Lookout. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Plantago  princeps  and  is  currently 
occupied  with  18  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  windswept  areas  near 
waterfalls  in  Metrosideros  polymorpha- 
Cheirodendron  moij|ane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 
ridges,  growing  on  rocky  basalt 
outcrops.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Plantago  princeps — c 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  244  ha  (603  ac) 
on  State  land  (Halelea  Forest  Reserve). 
This  unit  contains  Kaliko  and  Puu 
Manu  Summits.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Plantago  princeps 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species  that  is  unique  to 
Kauai.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
windswept  areas  near  waterfalls  in 
Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 


ridges,  growing  on  rocky  basalt 
outcrops. 

Kauai  11 — Plantago  princeps — d 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  77  ha  (189  ac) 
on  State  land  (Hono  o  Na  Pali  NAR  and 
Na  Pali  Coast  State  Park).  This  unit 
contains  Alealau  and  Puu  Ki  Summits, 
and  Kaaalahina  Ridge.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Plantago 
princeps  and  is  currently  occupied  with 
20  plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
windswept  areas  near  waterfalls  in 
Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 
ridges,  growing  on  rocky  basalt 
outcrops.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Platanthera  holochila — a 

This  unit  is  critical  habitat  for 
Platanthera  holochila  and  is  4.148  ha 
(10,251  ac)  on  State  (Alakai  Wilderness 
Preserve,  Halelea  Forest  Reserve,  Hono 
o  Na  Pali  NAR,  and  Na  Pali  Coast  State 
Park)  and  private  land.  This  unit 
contains  the  Alakai  Swamp  and  Trail, 
Halehaha  and  Halepaakai  Streams,  and 
Kapoki,  Kilohana,  Kaali,  and  Pihea 
Summits.  This  unit  provides  habitat  for 
four  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Platanthera  holochila 
and  is  currently  occupied  with  24  to  34 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species.  The  habitat  features  contained 
in  this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
montane  Metrosideros  polymorpha- 


Dicranopteris  linearis  wet  forest  or  M. 
polymorpha  mixed  bog.  This  unit 
provides  for  four  populations  within 
this  multi-island  species'  historical 
range  on  Kauai  that  are  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Kauai  11 — Poa  mannii — a 

This  unit  is  critical  habitat  for  Poa 
mannii  and  is  1,872  ha  (4,624  ac)  on 
State  land  (Kuia  NAR.  Kokee,  Na  Pali 
Coast,  and  Waimea  Canyon  State  Parks, 
and  Puu  Ka  Pele  Forest  Reserve).  This 
unit  contains  portions  of  Anakai,  and 
Awaawapuhi,  Honopu,  and  Nualolo 
Trails,  and  Haahole,  Kuia,  and 
Mcihanaloa  Valleys,  and  Milolii  Ridge. 
This  unit  provides  habitat  for  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Poa  mannii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in  . 
this  unit  that  are  essential  for  this 
..species  include,  but  are  not  limited  to, 
cliffs  or  rock  faces  in  lowland  or 
montane  mesic  Metrosideros 
polymorpha  or  Acacia  koa-Metrosideros 
polymorpha  forest.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Poa  mannii — ^b 

This  unit  is  critical  habitat  for  Poa 
mannii  and  is  677  ha  (1,673  ac)  on  State 
land  (Alakai  Wilderness  Preserve), 
containing  portions  of  Kipalau  Valley. 
This  unit  provides  habitat  for  three 
populations  of  300  matine,  reproducing 
individuals  of  the  short-lived  perennial 
Poa  mannii  and  is  currently  occupied 
with  50  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  cliffs  or  rock  faces  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha  or  Acacia  koa-Metrosideros 
polymorpha  forest.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
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to  avoid  all  recovery  populations  fron^ 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Poa  mannii — c 

This  unit  is  critical  habitat  for  Poa 
mannii  155  ha  (383  ac)  on  State  land 
(Hono  o  Na  Pali  NAR  and  hla  Pali  Coast 
State  Park).  This  unit  contains  portions 
of  Kaaalahina  Ridge,  and  Alealau, 
Kanakou,  and  Puu  Ki  Summits.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perermial  Poa  mannii 
and  is  currently  imoccupied.  This  unit 
is  essential  to  the  consei-vation  o/  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  cliffs  or 
rock  faces  in  lowland  or  montane  mesic 
Metrosideros  polymorpha  or  Acacia 
koa-Metrosideros  polymorpha  forest. 
This  unit  is  geographically  separated 
from  the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic    . 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Poa  mannii — d 

This  unit  is  critical  habitat  for  Poa 
mannii  and  is  307  ha  (759  ac)  on  State 
land  (Na  Pali-Kona  Forest  Reserve, 
Kokee  and  Na  Pali  Coast  State  Parks). 
This  imit  contains  Kalahu,  Nianiau,  and 
Puu  o  Kila  Summits,  Kalepa  Ridge,  and 
Nakeikionaiwa  Pillar.  This  unit 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Poa  mannii 
and  is  ciurently  occupied  with  205 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliffs  or  rock  faces  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha  or  Acacia  koa-Metrosideros 
polymorpha  forest.  This  unit  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Poa  sandvicensis — a 

This  unit  is  critical  habitat  for  Poa 
sandvicensis  and  is  1,111  ha  (2,746  ac) 
on  Statp  land  (Alakai  Wilderness 


Preserve).  This  imit  contains  piortions  of 
Kawaiiki  Ridge  and  Kipalau  Valley. 
This  unit  provides  habitat  for  six 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Poa  sandvicensis  and  is  currently 
occupied  with  1.000  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.. 
The  habitat  features  contained  in  this 
vmit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  wet. 
shaded,  gentle  to  steep  slopes,  ridges, 
and  rock  ledges  of  stream  banks  in  semi- 
open  to  closed,  wet.  diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
forest.  This  imit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occiuring 
catastrophe. 

Kauai  11 — Poa  sandvicensis — b 

This  imit  is  critical  habitat  for  Poa 
sandvicensis  and  is  52  ha  (129  ac)  on 
State  land  (Alakai  Wilderness  Preserve, 
Hono  o  Na  Pali  NAR,  and  Na  Pali  Coast 
State  Park).  This  unit  contains  Alealau 
and  Keanapuka  Summits.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Poa 
sandvicensis  and  is  currently  occupied 
with  four  plants:  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet,  shaded,  gentle  to 
steep  slopes,  ridges,  and  rock  ledges  of 
stream  banks  in  semi-open  to  closed, 
wet,  diverse  Acacia  koa-Metrosideros 
polymorpha  montane  forest.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  natinaUy 
occurring  catastrophe. 

Kauai  11 — Poa  siphonoglossa — a 

This  unit  is  critical  habitat  for  Poa 
siphonoglossa  and  is  1,620  ha  (4,008  ac) 
on  State  land  (Kuia  NAR.  Kokee  and  Na 
Pali  Coast  State  Parks).  This  unit 
contains  portions  of  Kahuamaa  Flat, 
Kaunuahaa  and  Milolii  Ridges,  Kuia  and 
Mahanaloa  Valleys,  Nualolo  Trail,  and 
Kainamanu  and  Puu  O  Kila  Summits. 
This  unit  provides  habitat  for  five 


populations  of  300  matm^.  reproducing 
individuals  of  the  short-lived  perennial 
Poa  siphonoglossa  and  is  currently 
occupied  with  13  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  imit  that  are  essential  for  this   * 
species  include,  but  are  not  limited  to, 
shady  banks  on  steep  slopes  in  mesic 
Metrosideros  polymorpha- Acacia  koa 
forests.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe. 

Kauai  11 — Poa  siphonoglossa — b 

This  unit  is  critical  habitat  for  Poa 
siphonoglossa  and  is  2,189  ha  (5,410  ac) 
on  State  land  (Alakai  Wilderness 
Preserve).  This  unit  contains  portions  of 
Kawaiiki  Ridge  and  Kipalau  Valley. 
This  unit  provides  habitat  for  five 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Poa  siphonoglossa  arid  is  currently 
occupied  with  30  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currendy  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  hot  are  not  limited  to, 
shady  banks  on  steep  slopes  in  mesic 
Metrosideros  polymorpha-Acacia  koa 
forests.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophe. 

Kauai  7 — Ptetalyxia  kauaiensis — a 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  345  ha  (854 
ac)  on  private  land.  This  unit  contains 
Hgkulei  Peak,  Haupu  and  Naluakeina 
Summits,  and  Queen  Victoria's  Profile. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Pteralyxia  kauaiensis  and  is  currently 
occupied  with  10  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
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which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  This  unit  is  geographically 
separated  from  the  other  six  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  10 — Pteralyxia  kauaiensis — b 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  304  ha  (752 
ac)  on  State  (Halelea  and  Lihue-Koloa 
Forest  Reserves)  and  private  land, 
containing  Kuaohukini  Summit.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  Pteralyxia 
kauaiensis  and  is  currently  occupied 
with  two  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  diverse  mesic  or 
Diospyros  sandwicensis  mixed  mesic 
forests  with  Pisonia  spp.  This  unit  is 
geographically  separated  from  the  other 
six  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Pteralyxia  kauaiensis — c 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  209  ha  (516 
ac)  on  State  land  (Hono  o  Na  Pali  NAR 
and  Na  Pali  Coast  State  Park).  This  unit 
contains  Alealau,  Kanakou,  and  Puu  Ki 
Summits  and  Kaaalahina  Ridge.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  Pteralyxia 
kauaiensis  and  is  currently  occupied 
with  24  to  33  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  This  unit  is  geographically 
separated  from  the  other  six  units 
designated  as  critical  habitat  for  this 


island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Pteralyxia  kauaiensis — d 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  57  ha  (141 
ac)  on  State  land  within  Makaha  Valley. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Pteralyxia  kauaiensis  and  is  currently 
occupied  with  300  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population,. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  diverse 
mesic  or  Diospyros  sandwicensis  mixed 
mesic  forests  with  Pisonia  spp.  This 
unit  is  geographically  separated  from 
the  other  six  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  ll^Pteralyxia  kauaiensis — e 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  353  ha  (873 
ac)  on  State  land  (Na  Pali  Coast  State 
Park)  within  Kalalau  Valley.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Pteralyxia 
kauaiensis  and  is  currently  occupied 
with  332  to  337  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  diverse 
mesic  or  Diospyros  sandwicensis  mixed 
mesic  forests  with  Pisonia  spp.  This 
unit  is  geographically  separated  from 
the  other  six  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Pteralyxia  kauaiensis — f 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  588  ha    • 
(1,445  ac)  on  State  (Alakai  Wilderness 
Preserve  and  Puu  Ka  Pele  Forest 
Reserve)  and  private  land.  This  unit 
contains  Hipalau,  Kawaiiki,  Kipalau, 
and  Oneopaewa  Valleys  and  portions  of 
Kaluahaulu  Ridge.  This  unit  provides 
habitat  for  two  populations  of  100 
mature,  reproducing  individuals  of  the 


long-lived  perennial  Pteralyxia 
kauaiensis  and  is  currently  occupied 
with  70  to  82  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  i6  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  This  unit  is  geographically 
separated  from  the  other  six  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Pteralyxia  kauaiensis — g 

This  unit  is  critical  habitat  for 
Pteralyxia  kauaiensis  and  is  445  ha 
(1.100  ac)  on  State  land  (Kuia  NAR,  Na 
Pali  Coast  State  Park,  and  Puu  Ka  Pele 
Forest  Reserve).  This  unit  contains 
Kawaiula,  Kuia,  Mahanaloa,  Paaiki,  and 
Poopooiki  Valleys  and  Milolii  Ridge. 
This  unit  provides  habitat  for  two 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Pteralyxia  kauaiensis  and  is  currently 
occupied  with  335  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  diverse 
mesic  or  Diospyros  sandwicensis  mixed 
mesic  forests  with  Pisonia  spp.  This 
unit  is  geographically  separated  from 
the  other  six  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Remya  kauaiensis — a 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  1 72  ha  (426  ac)  on 
State  land  (Alakai  Wilderness  Preserve), 
containing  portions  of  Kipalau  Valley. 
This  luiit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Remya  kauaiensis  and  is  currently 
occupied  with  five  to  10  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
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this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  north-  or  northeast-facing  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  1 1 — Remya  kauaiensis — b 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  66  ha  (163  ac)  on  State 
land  (Na  Pali  Coast  State  Park)  within 
Kalalau  Valley.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Remya  kauaiensis 
and  is  ciurently  occupied  with  three 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  north-  or 
northeast-facing  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland 
mesic'forest.  This  unit  is  geographically 
separated  from  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Remya  kauaiensis-rc 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  886  ha  (2,190  ac)  on 
State  land  (Kuia  NAR  and  Kokee  State 
Park).  This  unit  contains  portions  of 
Awaawapuhi,  Honopu,  and  Nualolo 
Trails  and  Kainamanu  Summit.  This 
unit  provides  habitat  for  five 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Remya  kauaiensis  and  is  ciurently 
occupied  with  73  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  north-  or  northeast-facing  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 


being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Remya  kauaiensis — d 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  47  ha  (115  ac)  on  State 
land,  containing  portions  of  Kaluahaulu 
Ridge.  This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Remya  kauaiensis  and  is  currently 
occupied  with  10  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this, 
species  include,  but  are  not  limited  to, 
steep,  north-  or  northeast-facing  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natiually 
occurring  catastrophe. 

Kauai  1 1 — Remya  kauaiensis — e 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  66  ha  (163  ac)  on  State 
land  (Alakai  Wilderness  Preserve)  and 
contains  portions  of  Kohua  Ridge  and 
the  Mohihi  Waialai  Trail.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
.  the  short-lived  perennial  Remya 
kauaiensis  and  is  currenUy  occupied 
with  one  plant.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  luiit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  north-  or 
northeast-facing  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland 
mesic  forest.  This  unit  is  geographically 
separated  fttjm  the  other  five  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  12 — Remya  kauaiensis — f 

This  unit  is  critical  habitat  for  Remya 
kauaiensis  and  is  52  ha  (128  ac)  on  State 
land  (Waimea  Canyon  State  Park)  near 
Lapa  Picnic  Area  and  Lua  Reservoir. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 


Remya  kauaiensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery' 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  north-  or  northeast-facing  slopes 
in  Acacia  koa-Metrosideros  polymorpha 
lowland  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
five  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  frnrn 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11— Remya  montgomeryi — a 

This  unit  is  critical  habitat  for  Remya 
montgomeryi  and  is  69  ha  (171  ac)  on 
State  land  (Kuia  NAR)  within  portions 
of  the  Kuia  and  Mahanaloa  Valleys.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Remya 
montgomeryi  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  ^n  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  luiit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  north-  or  northeast-facing  slopes 
or  cliffs  in  transitional  wet  or 
Metrosideros  polymorpha-dominaXed 
mixed  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
two  imits  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
ro  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  diat  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  1 1 — Remya  montgomeryi — b 

This  unit  is  critical  habitat  for  Remya 
montgomeryi  and  is  1,010  ha  (2,496  ac) 
on  State  land  (Alakai  Wilderness 
Preserve  and  Halelea  Forest  Reserve), 
containing  portions  of  the  Alakai 
Swamp.  This  unit  provides  habitat  for 
four  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Remya  montgomeryi 
and  is  currently  occupied  with  nine 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
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for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  north-  or 
northeast-facing  slopes  or  cliffs  in 
transitional  wet  or  Metrosideros 
po/ymorp/ia-dominated  mixed  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occiuring  catastrophic  event.. 

Kauai  11 — Remya  montgomeryi — c 

This  unit  is  critical  habitat  for  Remya 
montgomeryi  and  is  436  ha  (1,077  ac)  on 
State  land  (Kokee  and  Na  Pali  Coast 
State  Parks).  This  unit  contains 
Kahuamaa  Flat,  and  Kalahu,  Pihea,  and 
Puu  o  Kila  Summits,  and  Kalalau 
Lookout.  This  unit  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Remya  montgomeryi 
and  is  currently  occupied  with  134 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  steep,  north-  or 
northeast-facing  slopes  or  cliffs  in 
transitional  wet  or  Metrosideros 
polymorpha-dominaied  mixed  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  ro 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  1 1 — Schiedea  apokremnos — a 

This  unit  is  critical  habitat  for 
Schiedea  apokremnos  and  is  1 70  ha 
(421  ac)  on  State  land  (Na  Pali  Coast 
State  Park),  containing  Nakeikionaiwi 


Pillar.  This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-Hved  perennial 
Schiedea  apokremnos  and  is  currently 
occupied  with  one  plant.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
crevices  of  near-vertical  basalt  coastal 
cliff  faces  in  sparse  dry  coastal  cliff 
shrub  vegetation.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Schiedea  apokremnos— h 

This  unit  is  critical  habitat  for 
Schiedea  apokremnos  and  is  187  ha 
(463  ac)  on  State  land  (Na  Pali  Coast 
State  Park),  containing  Kanakou 
Summit.  This  unit  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  apokremnos 
and  is  ciuxently  occupied  with  100 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  crevices  of  near-vertical 
basalt  coastal  cliff  faces  in  sparse  dry 
coastal  cliff  shrub  vegetation.  This  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Schiedea  apokremnos — c 

This  unit  is  critical  habitat  for 
Schiedea  apokremnos  and  is  295  ha 
(730  ac)  on  State  land  (Na  Pali  Coast 
State  Park  and  Puu  Ka  Pele  Forest 
Reserve).  This  unit  contains  portions  of 
Kawaiula.  Milolii.  Paaiki.  and  Poopooiki 
Valleys.  This  unit  provides  habitat  for 
five  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  apokremnos 
and  is  currently  occupied  with  100 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 


for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  eu« 
not  limited  to,  crevices  of  near-vertical 
basalt  coastal  cliff  faces  in  sparse  dry 
coastal  cliff  shrub  vegetation.  This  unit 
is  geographically  separated  from  the 
other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  11 — Schiedea  hellert—a 

This  unit  is  critical  habitat  for 
Schiedea  helleri  and  is  483  ha  (1,194  ac) 
on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Halehaha  and  Halepaakai  Streams.  This 
unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Schiedea  helleri  and  is  currently 
unoccupied.  This  unit -is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
ridges  and  steep  cliffs  in  closed 
Metrosideros  polymorpha-Dicmnopteris 
linearis  montane  wet  forest,  M. 
polymorpha-Cheirodendron  spp. 
montane  wet  forest,  or  Acacia  koa-M. 
polymorpha  montane  mesic  forest.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occiuring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Schiedea  helleri — b 

This  unit  is  critical  habitat  for 
Schiedea  helleri  and  is  154  ha  (381  ac) 
on  State  land  (Alakai  Wilderness 
Preserve)  on  portions  of  Kohua  Ridge 
and  the  Mohihi-Waialae  Trail.  This  unit 
provides  habitat  for  twb  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
helleri  and  is  currently  occupied  with 
50  to  60  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
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population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  ridges  and  steep  cliffs  in 
closed  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest,  M^^polymorpha-Cheirodendron 
spp.  montane  wet  forest,  or  Acacia  koa- 
M.  polymorpha  montane  mesic  forest. 
This  unit  is  geographically  separated 
from  the  other  two  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Schiedea  helleri — c 

This  unit  is  critical  habitat  for 
Schiedea  helleri  and  is  1 72  ha  (426  ac) 
on  State  land  (Alakai  Wilderness 
Preserve),  containing  portions  of 
Kipalau  Valley.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Schiedea  helleri 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  ridges 
and  steep  cliffs  in  closed  Metrosideros 
polymorpha-Dicmnopteris  linearis 
montane  wet  forest,  M.  polymorpha- 
Cheirodendron  spp.  montane  wet  forest, 
or  Acacia  koa-M.  polymorpha  montane 
mesic  fcM-est.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  units  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Schiedea  kauaiensis — a 

This  unit  is  critical  habitat  for 
Schiedea  kauaiensis  and  is  12  ha  (29  ac) 
on  private  land,  containing  Pohakukane 
Cliffs.  This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 


individuals  of  the  short-lived  perennial 
Schiedea  kauaiensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to; 
steep  slopes  in  diverse  mesic  to  wet 
Acacia  koa-Metrosideros  polymorpha 
forest.  This  unit  is  geographically 
separated  from  the  other  three  luiits 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Sqhiedea  kauaiensis — ^b 

This  unit  is  critical  habitat  for 
Schiedea  kauaiensis  and  is  395  ha  (975 
ac)  on  State  land  (Kokee  and  Na  Pali 
Coast  State  Parks).  This  unit  contains 
Kahuamaa  Flat,  and  Kalahu,  Pihea,  and 
Puu  o  Kila  Summits,  and  Kalalau 
Lookout.  This  unit  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  kauaiensis  and 
is  currently  occupied  with  five  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  speciesand 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contain^  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep  slopes  in  diverse  mesic  to  wet 
Acacia  koa-Metrosideros  polymorpha 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Schiedea  kauaiensis — c 

This  unit  is  critical  habitat  for 
Schiedea  kauaiensis  and  is  510  ha 
(1.260  ac)  on  State  land  (Kuia  NAR). 
This  unit  contains  portions  of  Kuia  and 
Mahanaloa  Valleys  and  Milolii  Ridge. 
This  unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Schiedea  kauaiensis  and  is  currently 
occupied  with  17  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 


this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
steep  slof>es  in  diverse  mesic  to  wet 
Acacia  koa-Metrosideros  polymorpha 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Schiedea  kauaiensis — d 

This  unit  is  critical  habitat  for 
Schiedea  kauaiensis  and  is  11  ha  (28  ac) 
on  State  land  (Hono  o  Na  Pali  NAR), 
containing  portions  of  Kalalau  Trail. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  f>erennial 
Schiedea  kauaiensis  and  is  currently 
imoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
estabUshment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to,  • 
steep  slopes  in  diverse  mesic  to  wet 
Acacia  koa-Metrosideros  polymorpha 
forest.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophe. 

Kauai  11 — Schiedea  membranacea — a 

This  unit  is  critical  habitat  for 
Schiedea  membranacea  and  is  251  ha 
(620  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  within  the  Koaie 
Canyon.  This  unit  provides  habitat  for 
two  populations  of  300- mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  membranacea 
and  is  currently  occupied  with  6  to  10 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliffs  or  cliff  bases  of 
mesic  or  wet  habitats,  in  lowland  or 
montane  shrubland,  or  forest 
communities  dominated  by  Acacia  koa. 
Pipturus  spp.  and  Metrosideros 
polymorpha  or  Urticaceae  shrubland  on 
talus  slopes.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from         ^ 
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being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Schiedea  membmnacea — ^b 

This  unit  is  critical  habitat  for 
Schiedea  membranacea  and  is  234  ha 
(580  ac)  on  State  land  (Kokee  and  Na 
Pali  Coast  State  Parks).  This  unit 
contains  Kalahu  and  Puu  o  Kila 
Summits  and  Kalalu  Lookout.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
membranacea  and  is  currently  occupied 
with  24  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliffs  or  cliff  bases  of 
mesic  or  wet  habitats,  in  lowland  or 
montane  shrubland,  or  forest 
communities  dominated  by  Acacia  koa. 
Piptunis  spp.  and  Metrosideros 
polvmorpha  or  Urticaceae  shrubland  on 
talus  slopes.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  11 — Schiedea  membranacea— c 

This  unit  is  critical  habitat  for 
Schiedea  membranacea  and  is  528  ha 
(1.303  ac)  on  State  land  (Kuia  NAR  and 
Puu  Ka  Pele  Forest  Reserve).  This  unit 
contains  portions  of  Kuia  and 
Mahanaloa  Valleys  and  Milolii  Ridge. 
This  unit  provides  habitat  for  three 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Schiedea  membranttcea  and  is  currently 
occupied  with  266  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
cliffs  or  cliff  bases  of  mesic  or  wet 
habitats,  in  lowland  or  montane 
shrubland,  or  forest  communities 
dominated  by  Acacia  koa,  Piptunis  spp. 
and  Metrosideros  polymorpha  or 
Urticaceae  shrubland  on  talus  slopes. 
This  unit  is  geographically  separated 
from  the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic* 
species,  in  order  to  avoid  all  recovery 


populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 

Kauai  1  \-Schiedea  membranacea— d 

This  unit  is  critical  habitat  for 
Schiedea  membranacea  and  is  327  ha 
(810  ac)  on  State  land  (Kuia  NAR  and 
Kokee  State  Park).  This  unit  contains 
portions  of  Awaawapuhi  and  Honopu 
Trails  and  Kainamau  Sununit.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Schiedea 
membranacea  and  is  currently  occupied 
with  eight  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  cliffs  or  cliff  bases  of 
mesic  or  wet  habitats,  in  lowland  or 
montane  shrubland,  or  forest 
communities  dominated  by  Acacia,  koa, 
Pipturus  spp.  and  Metrosideros 
polvmorpha  or  Urticaceae  shrubland  on 
taliis  slopes.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe. 

Kauai  7 — Schiedea  nuttallii — a 

This  unit  is  critical  habitat  for 
Schiedea  nuttallii  and  is  282  ha  (698  ac) 
on  private  land.  This  unit  contains 
Haupu  and  Naluakeina  Summits  and 
Queen  Victoria's  Profde.  This  unit 
provides  habitat  for  tw6  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Schiedea 
nuttallii  and  is  currently  occupied  with 
ten  to  50  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  It  provides 
habitat  for  the  westernmost  range  of  the 
species  that  is  unique  to  Kauai.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  cliffs  in 
lowland  diverse  mesic  forest  dominated 
by  Metrosideros  polymorpha.  This  unit 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Kauai  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 


Kauai  9 — Schiedea  spergulina  var. 
leiopoda — a 

This  unit  is  critical  habitat  for 
Schiedea  spergulina  var.  leiopoda  and  is 
5  ha  (11  ac)  on  private  land  within 
Lawai  Valley.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  spergulina  var. 
leiopoda  and  is  currently  occupied  with 
135  to  150  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  bare  rock  outcrops  or 
sparsely  vegetated  portions  of  rocky  cliff 
faces  or  cliff  bases  in  diverse  lowland 
dry  to  mesic  forests.  Although  we  do  not 
feel  that  there  is  enough  habitat 
designated  to  reach  the  recovery  goal  of 
8  to  10  populations,  this  species  is  a 
very  narrow  endemic  and  probably 
never  naturally  occurred  in  more  than  a 
single  or  a  few  populations. 

Kauai  11 — Schiedea  spergulina  var. 
spergulina — a 

This  unit  is  critical  habitat  for 
Schiedea  spergulina  var.  spergulina  and 
is  131  ha  (324  ac)  on  State  land  (Na  Pali 
Coast  State  Park)  within  Kalalau  Valley. 
This  unit  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Schiedea  spergulina  var.  spergulina  and 
is  currently  occupied  with  one  plant. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
ejrtant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
bare  rock  outcrops  or  sparsely  vegetated 
portions  of  rocky  cliff  faces  or  cliff  bases 
in  diverse  lowland  dry  to  mesic  forests. 
This  unit  is  geographically  separated 
from  the  other  two  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  ro  avoid  all  recovery     • 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
of  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 
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Kauai  11 — Schiedea  spergulina  var. 
spergulina — b 

This  unit  is  critical  habitat  for 
Schiedea  spergulina  var.  spergulina  and 
is  77  ha  (191  ac)  on  State  land  within 
Kawaiiki  Valley.  This  unit  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Schiedea 
spergulina  var.  spergulina  and  is 
currently  occupied  with  five  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currenUy  considered  non- 
viable. The  habitat  featvues  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
bare  rock  outcrops  or  sparsely  vegetated 
portions  of  rocky  cliff  faces  or  cliff  bases 
in  diverse  lowland  dry  to  mesic  forests. 
This  unit  is  geographically  separated 
from  the  other  two  imits  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  fit)m  being  destroyed  by 
one  naturally  occiuring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  units  to  avoid  their  destruction  by 
one  natvually  occurring  catastrophic 
event. 

Kauai  13 — Schiedea  spergulina  var. 
spergulina — c 

This  unit  is  critical  habitat  for 
Schiedea  spergulina  var.  spergulina  and 
is  221  ha  (545  ac)  on  State  land  within 
Waimea  Canyon.  This  unit  provides 
habitat  for  two  populations  of  300 
matiu^,  reproducing  individuals  of  the 
short-lived  perennial  Schiedea 
spergulina  var.  spergulina  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  habitat  that  is 
important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  bare  rock 
outcrops  or  sparsely  vegetated  portions 
of  rocky  cliff  faces  or  cliff  bases  in 
diverse  lowland  dry  to  mesic  forests. 
This  unit  is  geographically  separated 
bom  the  other  two  units'  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  ciurently  exists  to 


reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  unit  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  11 — Schiedea  stellarioides — a 

This  unit  is  critical  habitat  for 
Schiedea  stellarioides  and  is  1,259  ha 
(3,113  ac)  on  State  land  (Alakai 
Wilderness  Preserve  and  Puu  Ka  Pele 
Forest  Reserve).  This  unit  contains 
portions  of  Kaluahaulu  and  Kawaiiki 
Ridges,  and  Kawaiiki  and  Kipalau 
Valleys.  This  unit  provides  habitat  for 
five  populations  of  300  matiu«. 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  stellarioides 
and  is  cuirrendy  occupied  with  200 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  .species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  steep  slopes  in  closed 
Acacia  koa-Metrosideros  polymorpha 
lowland  or  montane  mesic  forest  or 
shrubland.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occTirring 
catastrophe.  Although  we  do  not  feel 
that  there  is  enough  habitat  that 
ciurentiy  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
size  and  distance  from  the  other  unit  to 
avoid  their  destruction  by  one  naturally 
occiu-ring  catastrophic  event. 

Kauai  1 1 — Schiedea  stellarioides — b 

This  unit  is  critical  habitat  for 
Schiedea  stellarioides  and  is  129  ha 
(320  ac)  on  State  land  (Alakai 
Wilderness  Preserve)  within  upper 
Waialae  Valley.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Schiedea 
stellarioides  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  important  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  slopes  in  closed  Acacia  koa- 
Metrosideros  polymorpha  lowland  or 
montane  mesic  forest  or  shrubland.  This 
unit  is  geographically  separated  from 


the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroved  by 
one  naturally  occurring  catastrophe. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  species,  this  unit  is 
at  an  appropriate  distance  from  the 
other  unit  to  avoid  their  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  8 — Sesbania  tomentosa — a 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  46  ha  (115 
ac)  on  private  land,  containing  Paoo 
Point  and  Naake  Cape.  This  imit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Sesbania 
tomentosa  and  is  currently  unoccupied. 
This  imit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  It 
provides  habitat  for  the  westernmost 
range  of  the  species.  The  habitat  featiu«s 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sandy  beaches,  dunes,  or 
pond  margins  in  coastal  dry  shrublands 
or  mixed  coastal  dr>'  cliffs.  This  unit 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Kauai  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destix)yed  by 
one  naturally  occurring  catastrophic 
event. 

Kauai  14 — Sesbania  tomentosa — ^b 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  44  ha  (109 
ac)  on  State  land  (Polihale  State  Park). 
This  unit  provides  habitat  for  one 
population  of  300  matiu^,  reproducing 
individuals  of  the  short-lived  perennial 
Sesbania  tomentosa  and  is  currently 
occupied  with  11  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes         ^ 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for'the 
westernmost  range  of  the  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  sandy 
beaches,  dunes,  or  pond  margins  in 
coastal  dry  shrublands  or  mixed  coastal 
dry  cUffs.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
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some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natinally 
occurring  catastrophic  event. 

Kauai  W—Solanum  sandwicense—a 

This  unit  is  critical  habitat  for 
Solanum  sandwicense  and  is  2.442  ha 
(6,039  ac)  on  State  land  (Kuia  NAR, 
Kokee  and  Na  Pali  Coast  State  Parks). 
This  unit  contains  portions  of  the 
Awaawapuhi.  Berry  Flat,  Nualolo  and 
Honopu  Trails,  Kahuamaa  Flat, 
Kainamanu  and  Kalahu  Summits,  and 
Kaimuohua  and  Kumuwela  Ridges.  This 
unit  provides  habitat  for  five 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Solanum  sandwicense  and  is  currently 
occupied  with  eight  to  nine  plants.  This 
unit  is  essential  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  forest  canopies  in  diverse 
lowland  or  montane  Acacia  koa  or 
Acacia  koa-Metrosideros  polymorpha 
mesic  or  wet  forests.  This  unit  provides 
for  five  populations  within  this  multi- 
island  species'  historical  range  on  Kauai 
that  are  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Solanum  sandwicense — b 

This  unit  is  critical  habitat  for 
Solanum  sandwicense  and  is  249  ha 
(614  ac)  on  State  land,  containing 
portions  of  Kawaiiki  Ridge.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Solanum 
sandwicense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  habitat  that  is  importnat  to  the 
establishment  of  additional  populations 
on  Kauai  in  order  to  reach  recovery 
goals.  It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
,  unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  forest  canopies  in  diverse 
lowland  or  montane  Acacia  koa  or 
Acacia  koa-Metrosideros  polymorpha 
mesic  or  wet  forests.  This  unit  provides 
for  one  population  within  this  multi- 
island  species'  historical  range  on  Kauai 


that  is  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  recovery  populations 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Spermolepis  hawaiiensi»—a 

This  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  95  ha 
(237  ac)  on  State  land  (Puu  Ka  Pele 
Forest  Reserve),  containing  portions  of 
Kawaiiki  Valley.  This  unit  provides 
habitat  for  one  population  of  500 
mature,  reproducing  individuals  of  the 
annual  Spermolepis  hawaiiensis  and  is 
currently  occupied  with  two  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. It  provides  habitat  for  the 
westernmost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Metrosideros  polymorpha 
forests  or  Dodonaea  viscosa  lowland  dry 
shrubland.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some- distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kauai  13 — Spermolepis  hawaiiensis— h 

This  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  87  ha 
(215  ac)  on  State  land,  containing 
portions  of  Waimea  Canyon.  This  unit 
provides  habitat  for  one  population  of 
500  mature,  reproducing  individuals  of 
the  annual  Spermolepis  hawaiiensis  and 
is  currently  occupied  with  three  plants. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered  non- 
viable. It  provides  habitat  for  the 
westermnost  range  of  the  species  that  is 
unique  to  Kauai.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Metrosideros  polymorpha 
forests  or  Dodonaea  viscosa  lowland  dry 
shrubland.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Kauai  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Kauai  11 — Stenogyne  campanulata — a 

This  unit  is  critical  habitat  for 
Stenogyne  campanulata  and  is  424  ha 
(1.050  ac)  on  State  land  (Kokee  and  Na 
Pali  Coast  State  Parks).  This  unit 
contains  the  Kahuamaa  Flats.  This  unit 
provides  habitat  for  three  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Stenogyne 
campanulata  and  is  currently  occupied 
with  51  to  66  plants.  This  unit  is 
essential  to  the  conservation  of  the 
taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered  non- 
viable. The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rock  faces  of  nearly  vertical,  north- 
facing  cliffs  in  diverse  lowland  or 
montane  mesic  forest.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
size  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  10 — Viola  helenae — a 

This  unit  is  critical  habitat  for  Viola 
helenae  and  is  610  ha  (1.510  ac)  on  State 
(Lihue-Koloa  Forest  Reserve)  and 
private  land.  This  unit  contains  portions 
of  Kanaele  Swamp  and  Kahili  Sununit. 
This  unit  provides  habitat  for  five 
populations  of  250  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Viola  helenae  and  is  currently  occupied 
with  137  plants.  This  unit  is  essential  to 
the  conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  stream  drainage  banks  or 
adjacent  valley  bottoms  in  light  to 
moderate  shade  in  Metrosideros 
polvmorpha-Dicranopteris  linearis 
lovvland  wet  forest  or  Metrosideros 
polymorpha-Cheirodendron  wet  forest. 
This  unit  is  at  an  appropriate  size  to 
avoid  the  destruction  of  all  recovery 
populations  by  one  naturally  occurring 
catastrophic  event. 

Kauai  10— Viola  kauaiensis  var. 
wahiawaensis — a 

This  unit  is  critical  habitat  for  Viola 
kauaiensis  var.  wahiawaensis  and  is  657 
ha  (1.623  ac)  on  State  (Lihue-Koloa 
Forest  Reserve)  and  private  land.  This 
unit  contains  portions  of  Kanaele 
Swamp  and  Kahili  Summit.  This  unit 
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provides  habitat  for  five  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Viola 
kauaiensis  var.  wahiawaensis  and  is 
currently  occupied  with  13  plants.  This 
unit  is  essentid  to  the  conservation  of 
the  taxon  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered  non- 
viable. The  habitat  features  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
Machaerina  angustifolia-Rhynchospora 
rugosa  lowland  bog  or  mixed  wet 
shrubland  and  adjacent  Metrosideros 
polymorpha  wet  forest.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
size  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Kauai  11 — Wilkesia  hobdyi — a 

This  unit  is  critical  habitat  for 
Wilkesia  hobdyi  and  is  775  ha  (1.916  ac) 
on  State  land  (Hono  o  Na  Pali  NAR.  Na 
Pali  Coast  State  Park,  and  Puu  Ka  Pele 
Forest  Reserve).  This  unit  contains 
Anaki,  and  Kawaiula.  Kaaholi.  Paaiki, 
Pohakuao,  and  Poopooiki  Valleys, 
Kanakou  Summit.  Manono  Ridge,  and 
Nakeikionaiwi  Pillar.  This  unit  provides 
habitat  for  nine  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Wilkesia  hobdyi 
and  is  currently  occupied  with  81 
plants.  This  luiit  is  important  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  thisr  species  include,  but  are 
not  limited  to.  coastal  dry  cliffs  or  very 
dry  ridges.  The  325-390  other  plants  on 
Kauai  are  not  included  in  critical  habitat 
because  the  habitat  they  occupy  is  not 
considered  essential  to  the  conservation 
of  this  species.  The  more  appropriate 
habitat  on  Kauai,  within  its  historical 
range,  are  being  designated  as  critical 
habitat. 

Kauai  11 — Xylosma  crenatum — a 

This  unit  is  critical  habitat  for 
Xylosma  crenatum  and  is  840  ha  (2,077 
ac)  on  State  land  (Kokee  and  Na  Pali 
Coast  State  Parks).  This  unit  contains 
poritons  of  the  Awaawapuhi,  Honopu, 
and  Nualolo  Trails,  and  Kainamanu  and 
Kalahu  Summits.  This  unit  provides 
habitat  for  four  populations  of  100 ' 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Xylosma  crenatum 


and  is  currently  occupied  with  14 
plants.  This  unit  is  essential  to  the 
conservation  of  the  taxon  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  non-viable.  The  habitat 
featiu«s  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
mesic  or  wet  forest,  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest.  "This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
size  and  distance  from  the  other  unit  to 
avoid  their  destruction  by  one  natiu^lly 
occvuxing  catastrophic  event. 

Kauai  12 — Xylosma  crenatum — b 

This  unit  is  critical  habitat  for 
Xylosma  crenatum  and  is  52  ha  (128  ac) 
on  State  land  (Kuia  NAR  and  Waimea 
Canyon  State  Park)  near  Lapa  Picnic 
Area  and  Lua  Reservoir.  This  unit 
provides  habitat  for  one  population  of 
100  matiu-e,  reproducing  individuals  of 
the  long-lived  perennial  Xylosma 
crenatum  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  taxon  because  it  supports  habitat 
that  is  important  to  the  establishment  of 
additional  populations  on  Kauai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  diverse 
Acacia  koa-Metrosideros  polymorpha 
montane  mesic  or  wet  forest,  or 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest.  This  imit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  natinally 
occurring  catastrophe.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
species,  this  unit  is  at  an  appropriate 
distance  from  the  other  unit  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Kauai  11 — Zanthoxylum  hawaiiense — a 

This  unit  is  critical  habitat  for 
Zanthoxylum  hawaiiense  and  is  523  ha 
(1.292  ac)  on  State  land  (Alakai 


Wilderness  Preserve  and  Puu  Ka  Pele 
Forest  Reserve),  containing  portions  of 
Kawaiiki  Valley.  This  unit  provides 
habitat  for  two  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Zanthoxylum 
hawaiiense  and  is  currently  occupied 
with  three  plants.  This  unit  is  essential 
to  the  conservation  of  the  taxon  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  non-viable.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  lowland  dry  or  mesic 
forests  dominated  by  Metrosideros 
polymorpha  or  Diospyros  sandwicensis. 
This  unit  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Kauai  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

EfiEects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  goverrunents. 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  when  then  actions  occur  on 
Federal  lands;  require  a  Federal  permit, 
license,  or  other  authorization;  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations  - 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (action  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
the  destruction  or  adverse  modification 
of  proposed  critical  habitat. 


9228  Federal  Register /Vol.  68.,  No.  39 /Thursday.  February  27.  2003 /Rules  and  Regulations 


TABLE  4  —APPROXIMATE  CRITICAL  HABITAT  AREA  DESIGNATED  BY  UNIT  A^JD  UNDOWNERSHIP  OR  JURISDICTION,  KAUAI 

CountV,  Hawaii  -^ 


Unit  name 


Kauai  ^—lschaemum  byrone—a 

Kauai  2 — Ischaemum  byrone — b 

Kauai  3— Ischaemum  byrone— c  

Kauai  4 — Adenophorus  periens — a 

Kauai  4 — Cyanea  asahfolia — a 

Kauai  4— Cyanea  recta— a  

Kauai  4 — Cyanea  recta — b  

Kauai  4 — Cyanea  remyi—a  

Kauai  A—Cyrtandra  cyaneoides—a  

Kauai  A—Cyrtandra  limahuliensis—a  

Kauai  4 — Cyrtandra  limatiuliensis — b  

Kauai  4 — Hibiscus  clayi—a 

Kauai  4 — Hibiscus  clayi—b 

Kauai  4 — Hibiscus  clayi—c 

Kauai  4 — Hibiscus  clayi—<i 

Kauai  4 — Hibiscus  clayi—e 

Kauai  A—Labordia  lydgatei—a .- 

Kauai  A—Phyllostegia  wawrana—a '. 

Kauai  5 — Hibiscus  clayi—\ ?• 

Kauai  5 — Munroidendron  racemosum — a  

Kauai  6 — Bnghamia  insignis — a  

Kauai  7 — Bnghamia  insignis — b  

Kauai  7—Delissea  rhytidosperma—a 

Kauai  7—lsodendrion  \ongifolium—a  

Kauai  7—Lipochaeta  micrantha—a  

Kauai  7—Melicope  haupuensis—a 

Kauai  7— Munroidendron  racemosum— b  

Kauai  7—Myrsine  linearifolia—a 

Kauai  7—Peucedanum  sandwicense—a  

Kauai  7—Pteralyxia  i(auaiensis—a 

Kauai  7 — Schiedea  nuttallii—a — 

Kauai  8 — Sesbania  tomentosa — a 

Kauai  9— Schiedea  spergulina  var  leiopoda—a 

Kauai  10 — Adenophoms  periens— b  

Kauai  10 — Bonamia  menziesii—a  

Kauai  10 — Cyanea  asahfolia — b 

Kauai  \Q— Cyanea  remyi—b  

Kauai  10— Cyanea  undulata—a  

Kauai  10 — Cyrtandra  limahuliensis — c  

Kauai  10 — Dubautia  pauciflorula—a 

Kauai  10 — Exocarpos  luteolus — a  

Kauai  AO—Hesperonmannia  lydgatei—a 

Kauai  10 — Isodendhon  longifolium—b  

Kauai  ^0—Labordia  lydgatei—t)  

Kauai  ^0—Labordia  tinifolia  var.  wahiawaensi9—a 

Kauai  10 — Lysimachia  filifolia—a  

Kauai  10 — Myrsine  linearifolia — b  , 

Kauai  ^0—Phlegmariurus  nutans— a  

Kauai  \0—P\antago  princeps—a 

Kauai  10 — Pteralyxia  kauaiensis — b 

Kauai  10— Wo/a  helenae—a 

Kauai  10— Viola  kauaiensis  var  wahiawaensis—a 

Kauai  11 — Adenophorus  periens — c  

Kauai  11- Adenophorus  periens^-d  

Kauai  11—Alectryonmacrococcus—a  

Kauai  11 — Alectryon  macrococcus — b  

Kauai  11—Alsinidendron  lychnoides—a 

Kauai  11—Alsinidendron  lychnoides—b 

Kauai  11—Alsinidendronlychnoides — c 

Kauai  11 — Alsinidendron  viscosum — a 

Kauai  1\— Alsinidendron  viscosum— b 

Kauai  11 — Alsinidendron  viscosum — c 

Kauai  11— Alsinidendron  wscosum— d 

Kauai  11 — Bonamia  menziesii — b  

Kauai  11— Bnghamia  insignis— c  

Kauai  11 — Centaurium  sebaeoides—a  

Kauai  11— Chamaesyce  halemanui— a 

Kauai  11— Chamaesyce  halemanuh-b 

Kauai  11— Chamaesyce  halemanui— c  

Kauai  11— Ctenitis  squamigera — a 


State/local 


237  t»a  (585  ac)  .. 
607  ha  (1,499  ac) 
252  ha  (622  ac)  .. 

79  ha  (195  ac)  .... 

80  ha  (198  ac)  .... 
80  ha  (198  ac)  .... 
498  ha  (1.231  ac) 
79  ha  (195  ac)  .... 


586  ha  (1,448  ac) 

19  ha  (47  ac)  

585  ha  (1 ,447  ac) 
78  ha  (194  ac)  .... 
60  ha  (148  ac)  .... 
60  ha  (148  ac)  .... 


Private 


12  ha  (29  ac)  ... 
11  ha  (28  ac)  ... 
161  ha  (398  ac) 


53  ha  (130  ac)  .... 
471  ha  (1,164  ac) 

38  ha  (93  ac)  

2  ha  (5  ac)  


135  ha  (333  ac) 


171  ha  (421  ac)  

<1  ha  (<1  ac)  

44  ha  (108  ac)  

276  ha  (683  ac)  

304  ha  (751  ac)  

13  ha  (33  ac)  

54  ha  (134  ac)  

301  ha  (743  ac)  

914  ha  (2,259  ac)  ... 

382  ha  (943  ac)  

90  ha  (222  ac)  

992  ha  (2,452  ac)  ... 
138  ha  (340  ac)  

55  ha  (136  ac)  

736  ha  (1,819  ac)  .. 

17  ha  (42  ac)  

22  ha  (55  ac)  

61  ha(150ac)  

93  ha  (229  ac)  

1,639  ha  (4,049  ac) 

156  ha  (385  ac)  

108  ha  (267  ac)  

17  ha  (43  ac)  

1.283  ha  (3.171  ac) 
735  ha  (1,817  ac)  .. 


<1  ha  (1  ac)  

5ha(13ac)  

6  ha  (15  ac)  

<1  ha  (<1  ac)  .... 

47  ha  (117  ac)  .. 
<1  ha  (<1  ac)  .... 
274  ha  (678  ac) 
295  ha  (730  ac) 
295  ha  (730  ac) 

2  ha  (6  ac)  

274  ha  (678  ac) 

4  ha  (9  ac)  

85  ha  (210  ac)  . 
2  ha  (6  ac)  

48  ha  (119  ac)  . 


2  ha  (6  ac)  

273  ha  (675  ac) 


63  ha  (156  ac)  .■.. 

341  ha  (842  ac)  

221  ha  (545  ac)  

337  ha  (833  ac)  

341  ha  (842  ac)  

330  ha  (816  ac)  

50  ha  (123  ac)  

334  ha  (826  ac)  

21  ha  (52  ac)  

'346  ha  (854  ac)  

282  ha  (697  ac)  

47  ha  (115  ac)  

5  ha  (11  ac)  

480  ha  (1,185  ac)  ... 
409  ha  (1.011  ac)  ... 
742  ha  (1,834  ac)  ... 
1 ,904  ha  (4.705  ac) 
952  ha  (2,353  ac)  .. 
1 ,542  ha  (3.81 1  ac) 
776  ha  (1,919  ac)  .. 

399  ha  (986  ac)  

646  ha  (1,596  ac)  .. 

142  ha  (350  ac)  

900  ha  (2,225  ac)  .. 
913  ha  (2.255  ac)  .. 
824  ha  (2,037  ac)  .. 

167  ha(413ac)  

577  ha  (1,425  ac)  .. 

<1  ha  (<1  ac  )  

<1  ha  (<1  ac)  

598  ha  (1,477  ac)  .. 
603  ha  (1,489  ac)  .. 

168  ha  (415  ac)  

92  ha  (227  ac)  


Kauai  11— Cyanea  recfa—c  I  385  ha  (951  ac) 


1  ha  (3  ac) 


Federal 


Total 


168  ha  (416  ac) 


<1  ha  (1  ac) 
5ha(13ac) 
6ha(15ac) 
237  ha  (585  ac  ) 
654  ha  (1,616  ac) 
252  ha  (622  ac  ) 
353  ha  (873  ac) ' 
376  ha  (928  ac) 
376  ha  (928  ac) 
501  ha  (1,237  ac) 
353  ha  (873  ac) 

4  ha  (9  ac) 

85  ha  (210  ac) 
588  ha  (1.454  ac) 
48  ha  (119  ac) 
19  ha  (47  ac  ) 
588  ha  (1,453  ac) 
352  ha  (869  ac) 
60  ha  (148  ac) 
60  ha  148  ac)  . 
63  ha  (156  ac) 
341  ha  (842  ac) 
221  ha  (545  ac) 
337  ha  (833  ac) 
341  ha  (842  ac) 
330  ha  (816  ac) 
50  ha  (123  ac) 
334  ha  (826  ac) 
21  ha  (52  ac) 
346  ha  (854  ac) 
282  ha  (697  ac) 
47  ha  (115  ac) 

5  ha  (1 1  ac) 

491  ha  (1,215  ac) 
421  ha  (1,039  ac) 
903  ha  (2,232  ac) 
1 ,904  ha  (4,705  ac) 

1.005  ha  (2,484  ac) 
2.013  ha  (4,975  ac) 
814  ha  (2,012  ac) 
401  ha  (991  ac) 
646  ha  (1,596  ac) 
142  ha  (350  ac) 
1,035  ha  (2,558  ac) 
913  ha  (2,255  ac) 
995  ha  (2.458  ac) 
167  ha  (413  ac) 
620  ha  (1 ,533  ac) 
277  ha  (683  ac) 
304  ha  (751  ac) 
611  ha  (1,510  ac) 
657  ha  (1,623  ac) 
469  ha  (1.158  ac) 

1.006  ha  (2,485  ac) 
382  ha  (943  ac) 

90  ha  (222  ac) 
994  ha  (2,445  ac) 
138  ha  (340  ac) 
55  ha  (136  ac) 
736  ha  (1,819  ac) 
17  ha(42ac) 
22  ha  (55  ac)      ' 
61  ha(150ac) 
93  ha  (229  ac) 
1,639  ha  (4,049  ac) 
156  ha  (385  ac) 
108  ha  (267  ac) 
17  ha  (43  ac) 
,1,283  ha  (3,171  ac) 
735  ha  (1.817  ac)  , 
553  ha  (1,367  ac) 
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Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Landownership  or  Jurisdiction,  Kauai 
,  County,  Hawaii— Continued 


Unit  name 


Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  1 1 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  1 1 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11- 

Kauai  11 

Kauai  11 


Cyanea  recta — d  

Cyanea  remyi — c  

— Cyanea  remyi— 6  

—Cyperus  trachysanthos—a- 

— Cyrtandra  cyaneoides — b  

— Cyrtandra  cyaneoides — c 

— Cyrtandra  limahuliensis — d 

— Cyrtandra  limahuliensis — e  

—Delissea  rhytidosperma — b 

— Delissea  rhytidosperma — c 

— Delissea  rlvulahs — a 

— Delissea  undulata — a 

—Delissea  undulata— b 

—Diellia  erecta—a 

—Diellia  pallida— a  

— Diellia  pallida — b  

— Diplazium  molokaiense — a  

— Dubautia  latifolia—^a 

—Dubautia  latifolia—b 

—Dubautia  latifolia — c  

— Euphorbia  haeleeleana — a  

—Euphorbia  haeleeleana — b  

—Euphorbia  haeleeleana — o 

—Exocarpos  luteolus— b 

—Exocarpos  luteolus— c  

—Exocarpos  luteolus— d  

—Exocarpos  luteolus — e 

—Flueggea  neowawraea — a  

—Flueggea  neowawraea — b 

—Flueggea  neowawraea — c  

—Flueggea  neowawraea — d  

—Flueggea  neowawraea — e 

—Flueggea  neowawraea — ^f 

—Gouania  meyenii—a  

—Gouania  meyenii—b  

—Gouania  meyenii — c 

—Hedyotis  cookiana — a 

—Hedyotis  st-johnit—a  

—Hesperomannia  lydgatei—b 

—Hesperomannia  lydgatei — c 

—Hibiscadelphus  woodii—a ,.... 

—Hiblscadelphus  woodii—b 

—Hibiscus  waimeae  ssp.  hannerae — a 

—Ischaemum  byrone— d 

-Isodendhon  laurifolium — a  

—Isodendhon  laurifolium — b  

—Isodendhon  hngifolium — c 

—Isodendhon  longlfolium — d  

—Isodendhon  longifolium — e  

—Kokia  kauaiensis — a  ; 

—Kokia  kauaiensis — b 

—Kokia  kauaiensis — c 

-Kokia  kauaiensis — d 

-Labordia  lydgatei— c  

-Labordia  lydgatei— d  

-Labordia  lydgatei—e 

-Lipochaeta  fauriei—a 

-Lipochaeta  fauriei—b 

-Lipochaeta  micrantha — b 

-Lobelia  niihauensis — a 

-Lobelia  niihauensis — b 

-Mariscus  pennatiformis—a  ^ 

-Melicope  haupuensis — b 

-Melicope  haupuensis — c 

-Melicope  knudsenii—a 

-Melicope  knudsenii—b 

-Melicope  pallida— a 

-Melicope  pallida— b 

-Munroidendron  racemosum — c 


State/local 


— Munroidendron  racemosum — d  153  ha  (379  ac) 

—Myrsine  linearifolia — c 684  ha  (1,691  ac) 


143  ha  (352  ac)  

365  ha  (901  ac)  

342  ha  (845  ac)  

432  ha  (1 ,068  ac)  . 
553  ha  (1.366  ac)  .. 

31  ha  (78  ac)  

523  ha  (1.292  ac)  .. 

366  ha  (905  ac)  

258  ha  (638  ac)  

103  ha  (254  ac)  

850  ha  (2.100  ac)  .. 

139  ha  (344  ac)  

532  ha  (1,314  ac)  .. 

364  ha  (901  ac)  

601  ha  (1,485  ac)  .. 

55  ha  (136  ac)  

430  ha  (1,062  ac)  .. 

31  ha(76ac)  

1,522  ha  (3,761  ac) 
809  ha  (1999  ac)  ... 

263  ha  (649  ac)  

192  ha  (476  ac)  

204  ha  (505  ac)  

3,705  ha  (9,155  ae) 

177  ha  (438  ac)  

83  ha  (206  ac)  

522  ha  (1,290  ac)  .. 

51  ha(126ac)  

47  ha  (117  ac)  

152  ha  (376  ac)  

77  ha  (191  ac)  

27  ha  (67  ac)  

240  ha  (594  ac)  

443  ha  (1,094  ac)  .. 

128  ha  (316  ac)  

215  ha  (532  ac)  

771  ha  (1,905  ac)  ... 

238  ha  (589  ac)  

314  ha  (776  ac)  

79  ha  (196  ac)  

278  ha  (686  ac)  

72  ha  (177  ac)  

565  ha  (1,396  ac)  ... 

45  ha  (111  ac)  

401  ha  (991  ac)  

400  ha  (988  ac)  

59  ha  (146  ac)  

493  ha  (1,218  ac)  ... 

279  ha  (690  ac)  

155  ha  (384  ac)  

30  ha  (74  ac)  

667  ha  (1,647  ac)  ... 

126  ha  (312  ac)  

325  ha  (803  ac)  

82  ha  (203  ac)  

6  ha  (16  ac)  

106  ha  (262  ac)  

545  ha  (1,347  ac)  ... 

212  ha  (523  ac)  

89  ha  (220  ac)  

1,854  ha  (4,582  ac) 
1,003  ha  (2,479  ac) 
574  ha  (1,418  ac)  ... 

290  ha  (716  ac)  

966  ha  (2.388  ac)  ... 

373  ha  (922  ac)  

143  ha  (353  ac)  ...... 

310  ha  (765  ac)  

1,921  ha  (4,747  ac) 


Private 


255  ha  (629  ac) 
321  ha  (794  ac) 


Federal 


295  ha  (730  ac)  .... 
1,085  ha  (2,682  ac) 
293  ha  (724  ac)  .... 
327  ha  (807  ac)  .... 


118  ha  (291  ac) 


94  ha  (232  ac) 


599ha(1.480ac) 
101  ha  (249  ac)  .. 


554ha(1,370ac) 


101  ha  (251  ac) 


111  ha(275ac) 


147  ha  (362  ac) 


29  ha  (72  ac) 


Total 


397  ha  (981  ac) 
365  ha  (901  ac) 
663  ha  (1,638  ac) 
432  ha  (1,068  ac) 
848  ha  (2,095  ac) 
1,117  ha  (2,759  ac) 
816  ha  (2,016  ac) 
693ha(1,712ac) 
258  ha  (638  ac) 
103  ha  (254  ac) 
850  ha  (2,100  ac) 
257  ha  (635  ac) 
532  ha  (1,314  ac) 
364  ha  (901  ac) 
601  ha  (1,485  ac) 
55  ha  (136  ac) 
430  ha  (1,062  ac) 
31  ha  (76  ac) 
1.522  ha  (3,761  ac) 
809  ha  (1999  ac) 
263  ha  (649  ac) 
192  ha  (476  ac)   ' 
204  ha  (505  ac) 
3.799  ha  (9.387  ac) 
177  ha  (438  ac) 
83  ha  (206  ac) 
522  ha  (1.290  ac) 
51  ha  (126  ac) 
47  ha  (117  ac) 
152  ha  (376  ac) 
77  ha  (191  ac) 
27  ha  (67  ac) 
240  ha  (594  ac) 
443  ha  (1.094  ac) 
128  ha  (316  ac) 
215  ha  (532  aC) 
771  ha  (1,905  ac) 
238  ha  (589  ac) 
913  ha  (2,257  ac) 
180  ha  (444  ac) 
278  ha  (686  ac) 
72  ha  (177  ac) 
1,1 19  ha  (2,765  ac) 
45  ha  (111  ac) 
401  ha  (991  ac) 
400  ha  (988  ac) 
59  ha  (146  ac) 
493  ha  (1.218  ac) 
381  ha  (941  ac) 
155  ha  (384  ac) 
30  ha  (74  ac) 
667  ha  (1,647  ac) 
126  ha  (312  ac) 
325  ha  (803  ac)- 
82  ha  (203  ac) 
117  ha  (290  ac) 
106  ha  (262  ac) 
545  ha  (1.347  ac) 
212  ha  (523  ac) 
89  ha  (220  ac) 
2.001  ha  (4,944  ac) 
1,003  ha  (2,479  ac) 
574  ha  (1,418  ac) 
290  ha  (716  ac) 
966  ha  (2.388  ac) 
373  ha  (922  ac) 
143  ha  (353  ac) 
310  ha  (765  ac) 
1,950  ha  (4.819  ac) 
153  ha  (379  ac) 
684  ha  (1.691  ac) 
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TABLE  4 -APPROXIMATE  CRITICAL  HABITAT  AREA  DESIGNATED  BY  UNIT  AND  LANDOWNERSHIP  OR  JURISDICTION,  KAUAI 

County,  Hawaii— Continued 


Unit  name 


Kauai  ^^—Myrsi^e  linearifolia — d 

Kauai  ^^—My^si^e  linearifolia — e 

Kauai  ^^—Myrsi^e  llneahfolia—t 

Kauai  ^^—Nothocestrum  peltatum—a  

Kauai  ^^—Nothocest^um  peltatum—b  

Kauai  y\—Nothocestrum peltatum—c  

Kauai  ^^—Peucedanum sandwicense—to  

Kauai  ^^—Peucedanum  sandwicense—c 

Kauai  \\—Phylhstegia  knudsenii—a 

Kauai  W—Phyllostegia  waimeae—a 

Kauai  11 — Phyllostegia  wawrana — b 

Kauai  ^^— Phyllostegia  wamana—c 

Kauai  ^^— Phyllostegia  wawrana — d 

Kauai  ^^—Plantago  princeps—b 

Kauai  ^^—Plantago  princepsr—c 

Kauai  ^^—Plantago princeps—6 

Kauai  W—Platanthera  holochila—a 

Kauai  ^^—Poa  mannii—a  

Kauai  ^^—Poa  mannii—b  

Kauai  ^^—Poa  mannii—c 

Kauai  11 — Poa  mannii — d  

Kauai  ^^—Poa  sandvicensi^—a  

Kauai  ^^—Poa  sandvicensis—b  

Kauai  ^^—Poa  siphonoglossa—a .-. 

Kauai  ^^—Poa  siphonoglossa—b 

Kauai  ^^—Pteralyxia  kauaiensis—c 

Kauai  ^^—Pteralyxia  kauaiensis—d 

Kauai  W—Pteralyxia  kauaiensis—e 

Kauai  ^^—Pteralyxia  kauaiensis—f 

Kauai  ^^—Pteralyxia  kauaiensis — g 

Kauai  ^^—Remya  kauaiensis— a 

Kauai  11— Wemya  kauaiensis— b  ...'. 

Kauai  11 — Remya  kauaiensis — c  

Kauai  ^^— Remya  kauaiensis— d 

Kauai  11 — Remya  kauaiensis — e  

Kauai  ^^—Remya  montgomeryi—a  

Kauai  ^^— Remya  montgomeryi— to  

Kauai  ^^\— Remya  montgomeryi—c  

Kauai  ^^—Schiedea  apokremnos—a 

Kauai  ^^—Schiedea  apokremnos—b , 

Kauai  11 — Schiedea  apokremnos—c 

Kauai  ^^— Schiedea  helleri— a 

Kauai  ^^— Schiedea  helleri—to 

Kauai  \\— Schiedea  hellen—c 

Kauai  1^— Schiedea  kauaiensis— a  

Kauai  11 — Schiedea  kauaiensis — b  

Kauai  ^^— Schiedea  kauaiensis—c 

Kauai  ^^— Schiedea  kauaiensis — d  

Kauai  11 — Schiedea  membranacea — a  

Kauai  ^^— Schiedea  membranacea — b  

Kauai  ^^— Schiedea  merribranacea—c 

Kauai  ^^— Schiedea  membranacea — d  

Kauai  ^  A— Schiedea  spergulina  var.  spergulina—a 
Kauai  11— Sch/edea  spergulina  var  spergulingt—to 

Kauai  1 1  — Schiedea  stellanoides — a  

Kauai  A1— Schiedea  stellanoides — b  

Kauai  11 — Solanum  sandwicense — a  

Kauai  11 — Solanum  sandwicense — b  

Kauai  11 — Spermolepis  hawaiiensis—a 

Kauai  11 — Stenogyne  campanulata — a 

Kauai  AA-Wilkesia  hobdyi—a  

Kauai  11— Xyfosma  crenaturry—ja 

Kauai  11 — Zanthoxylum  hawaiiense — a 

Kauai  }2—Nothocestrum  peltatun>—d  

Kauai  12— Remya  kauaiensis— t  

Kauai  A2—Xyk)sma  crenatum—to 

Kauai  13 — Lipochaeta  waimeaensis — a  

Kauai  A3— Schiedea  spergulina  var,  spergulina— c 

Kauai  13 — Spermolepis  hawaiiensis—b 

Kauai  14 — Panicum  niihauense — a 

Kauai  14 — Sesbania  tomentosa — b 


State/local 


125  ha  (309  ac)  

346  ha  (854  ac)  

56  ha  (139  ac)  

427  ha  (1 ,056  ac)  ... 
1.464  ha  (3,617  ac) 

80  ha  (198  ac)  

579  ha  (1,430  ac)  ... 

181  ha  (447  ac)  

297  ha  (735  ac)  

364  ha  (901  ac)  

973  ha  (2,406  ac)  ... 

108  ha  (268  ac)  

251  ha(619ac)  

126  ha  (312  ac)  

244  ha  (603  ac)  

77  ha  (189  ac)  

4,053  ha  (10,014  ac) 
1,871  ha  (4,624  ac) 
677  ha  (1,673  ac)  ... 

155  ha  (382  ac)  

307  ha  (758  ac)  

1,111  ha  (2,745  ac) 

52  ha  (129  ac)  

1,621  ha  (4,006  ac) 
2.189  ha  (5,408  ac) 
209  ha  (516  ac)  

57  ha  (141  ac)  

353  ha  (872  ac)  

588  ha  (1,453  ac)  ... 
445  ha  (1,100  ac)  ... 

172  ha  (426  ac)  

66  ha  (163  ac)  

886  ha  (2.190  ac)  ... 

47  ha  (115  ac)  

66  ha  (163  ac)  

69  ha  (171  ac)  

1.010  ha  (2.496  ac) 
435  ha  (1 ,076  ac)  .. 

170  ha  (420  ac)  

187  ha  (463  ac)  

295  ha  (730  ac)  

483  ha  (1.194  ao)  .. 

154  ha  (381  ac)  

172  ha  (426  ac)  .... 


394  ha  (974  ac)  

510  ha  (1,260  ac)  ... 

11  ha(28ac)  

251  ha  (620  ac)  

234  ha  (579  ac)  

527  ha  (1 ,303  ac)  ... 

327  ha  (809  ac)  

131  ha  (323  ac)  

77  ha  (191  ac)  

1,259  ha  (3,112  ac) 

129  ha  (320  ac)  

2,443  ha  (6,037  ac) 

249  ha  (614  ac)  

96  ha  (237  ac)  

425  ha  (1.050  ac)  .. 
775  ha  (1.914  ac)  .. 
840  ha  (2,076  ac)  .. 
523  ha  (1,292  ac)  .. 

162  ha  (400  ac)  

52  ha  (128  ac)  

52  ha  (128  ac)  

56  ha  (139  ac)  

221  ha  (545  ac)  

87  ha  (215  ac)  

79  ha  (196  ac)  

44  ha  (109  ac)  


Private 


161  ha  (397  ac) 


79  ha  (195  ac) 


63  ha  (156  ac) 


94  ha  (232  ac) 


Federal 


<1  ha  (<1  ac) 


12  ha  (29  ac) 


Total 


40  ha  (99  ac) 


286  ha  (707  ac) 
346  ha  (854  ac) 
135  ha  (334  ac) 
427  ha  (1,056  ac) 
1,464  ha  (3,617  ac) 
80  ha  (198  ac) 
579  ha  (1.430  ac) 
181  ha  (447  ac) 
297  ha  (735  ac) 
364  ha  (901  ac) 
1 ,037  ha  (2.562  ac) 
108  ha  (268  ac) 
251  ha  (619  ac) 
126  ha  (312  ac) 
244  ha  (603  ac) 
77  ha  (189  ac) 
4,146  ha  (10,246  ac) 
1,871  ha  (4.624  ac) 
677  ha  (1,673  ac) 
155  ha  (382  ac) 
307  ha  (758  ac) 
1,111  ha  (2,745  ac) 
52  ha  (129  ac) 
1,621  ha  (4.006  ac) 
2.189  ha  (5,408  ac) 
209  ha  (516  ac) 
57  ha  (141  ac) 
353  ha  (872  ac) 
588  ha  (1,453  ac) 
445  ha  (1,100  ac) 
172  ha  (426  ac) 
66  ha  (163  ac) 
886  ha  (2,190  ac) 
47  ha  (115  ac) 
66  ha  (163  ac) 
69  ha  (171  ac) 
1,010  ha  (2,496  ac) 
435  ha  (1,076  ac) 
170  ha  (420  ac) 
187  ha  (463  ac) 
295  ha  (730  ac) 
483  ha  (1.194  ac) 
154  ha  (381  ac) 
172  ha  (426  ac) 
12  ha  (29  ac) 
394  ha  (974  ac) 
510  ha  (1,260  ac) 
11  ha(28ac) 
251  ha  (620  ac) 
234  ha  (579  ac) 
527  ha  (1,303  ac) 
327  ha  (809  ac) 
131  ha  (323  ac) 
77  ha  (191  ac) 
1,259  ha  (3,112  ac) 
129  ha  (320  ac) 
2,443  ha  (6,037  ac) 
249  ha  (614  ac) 
96  ha  (237  ac) 
425  ha  (1,050  ac) 
775  ha  (1,914  ac) 
840  ha  (2,076  ac) 
523  ha  (1,292  ac) 
162  ha  (400  ac) 
52  ha  (128  ac) 
52  ha  (128  ac) 
56  ha  (139  ac) 
221  ha  (545  ac) 
87  ha  (215  ac) 
119  ha  (294  ac) 
44  ha  (109  ac) 
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Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Undownership  or  Jurisdiction,  Kauai 

County,  Hawaii— Continued 


•Totals  take  into  consideration  overiapping  individual  species  units. 


Unit  name 

State/local 

Private 

Federal 

Total 

Kauai  15 — Panicum  niihauense — b 

* 

15  ha  (38  ac)  

1 1  ha  <2B  ac\ 

15  ha  (38  ac) 
1 1  ha  (28  ac) 
28  ha  (68  ac) 

Kauai  16 — Panicum  niihauense— c 

Kauai  17 — Panicum  niihauense— 6 

23  ha  (56  ac)  

5  ha  (12  act 

Niihau  1 — Brighamia  insignis—a  

144  ha  (357  ac)  

6,360  ha  (15,717  ac) 

Grand  Total*  

14,814  ha  (36,606 
ac). 

72  ha  (177  ac)  

21.266  ha  (52,549 
ac) 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Through 
this  consultation,  the  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  _ 

If  we  issue  a  biological  opinion   , 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modihcation  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 


reasonable  and  prudent  alternative  are 
similarly  variable. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  one  or  more  of 
the  83  plant  species  from  Kauai  and 
Niihau  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.),  the 
Department  of  Housing  and  Urban 
Development,  or  a  section  10(a)(1)(B) 
permit  from  us;  or  some  other  Federal 
action,  including  funding  (e.g.,  from  the 
Federal  Highway  Administration. 
Federal  Aviation  Administration  (FAA), 
Federal  Emergency  -Management  Agency 
(FEMA).  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy);  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  critical  habitat  and  actions 
on  non-Federal  lands  that  are  not 
federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly,  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adverselymodify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primarj'  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemicad,  or 


other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
nonnative  species:  and  taking  actions 
that  pose  a  risk  of  fire; 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  water  diversion  or 
impoundment,  excess  groundwater 
pumping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  that  degrades 
watershed  values; 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

(4)  Recreational  activities  that 
appreciably  degrade  vegetation; 

(5)  Mining  of  sand  or  other  minerals; 

(6)  Introducing  or  encouraging  the 
spread  of  nonnative  plant  species  into 
critical  habitat  units;  and 

(7)  Importation  of  nonnative  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  effects  on  the  listed 
.species  and  the  primary  constituent 
elements  of  their  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Super\'isor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland,  Oregon  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 
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Analysis  of  Impacts  Under  Section 
4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  areas  from  critical 
habitat  when  such  exclusion  will  result 
in  the  extinction  of  the  species 
concerned. 

Following  the  publication  of  the 
revised  proposed  critical  habitat 
designation  on  January  28.  2002.  a  draft 
economic  analysis  was  conducted  to 
estimate  the  potential  economic  impact 
of  the  designation,  in  accordance  with 
recenjt  decisions  in  the  N.M. 
Cattlegrowers  Ass'n  v.  U.S.  Fish  and 
Wildlife  Serv..  248  F.3d  1277  (10th  Cir. 
2001).  The  draft  analysis  was  made 
available  for  review  on  May  28.  2002  (67 
PR  36851).  We  accepted  comments  on 
the  draft  analysis  until  the  comment 
'  period  closed  on  September  30,  2002. 
Our  draft  economic  analysis  evaluated 
the  potential  future  effects  of  section  7 
of  the  Act  associated  with  the  listing  of 
the  83  species  (Adenophorus  periens. 
Alectryon  macrococcus,  Alsinidendmn 
lychnoides,  Alsinidendmn  viscosum. 
Bonamia  menziesii,  Brigbamia  insignis. 
Centaurium  sebaeoides.  Chamaesyce 
halemanui,  Ctenitis  squamigera.  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachvsanthos.  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis.  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata.  Diellia  erecta.  Diellia 
pallida.  Diplazium  molokaiense. 
Dubautia  lati folia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowauraea.  Gouania  meyenii, 
Hedvotis  cookiana.  Hedyotis  st.-johnii. 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis. 
Lobelia  niihauensis,  Lysimachia 
filifolia.  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii.  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
lineari folia,  Nothocestrum  peltatum. 
Panicum  niihauense.  Peucedanum 


sandwicense,  Phlegmariurus  nutans. 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila.  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis.  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina. 
Schiedea  stellarioides.  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis.  Stenogyne 
campanulata.  Viola  helenae.  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi.  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense),  as  well  as 
any  potential  effect  of  the  critical  habitat 
designation  above  and  beyond  the 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  critical  habitat" 
baseline  and  compared  it  to  a  "with 
critical  habitat"  scenario.  The  "without 
critical  habitat"  baseline  represented  the 
current  and  expected  economic  activity 
under  all  modifications  prior  to  the 
critical  habitat  designation,  including 
protections  afforded  the  species  under 
Federal  and  State  laws.  The  difference 
between  the  two  scenarios  measured  the 
net  change  in  economic  activity 
attributable  to  the  designation  of  critical 
habitat.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with:  (1)  Conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  potential  delays 
associated  with  reinitiating  completed 
consultations  after  critical  habitat  is 
finalized;  (4)  uncertainty  and  public 
perceptions  resulting  in  loss  of  land 
value  from  the  designation  of  critical 
'  habitat;  (5)  potential  effects  on  property 
values  including  potential  indirect  costs 
resulting  from  the  loss  of  hunting 
opportunities  and  increased  regulation 
related  costs  "due  to  the  interaction  of 
State  and  local  laws;  and  (6)  potential 
offsetting  benefits  associated  with 
critical  habitat,  including  educational 
benefits.  The  most  likely  economic 
effects  of  critical  habitat  designation  are 
on  activities  funded,  authorized,  or 
carried  out  by  a  Federal  agency. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  addendum  was  completed  which 


incorporated  public  comments  on  the 
draft  analysis  and  made  other  changes 
in  the  draft  as  necessary.  Together,  these 
constitute  our  final  economic  analysis. 
The  addendum  to  the  draft  economic 
analysis  estimates  that,  over  the  next  10 
years,  the  designation  may  result  in 
potential  direct  economic  effects  of 
between  approximately  $178,200  and 
$1,124,800.  and  concludes  that 
economic  impacts  from  the  designation 
of  critical  habitat  for  the  83  species 
would  not  be  significant.  This  is  a  - 
reduction  of  between  approximately 
$799,700  and  Si. 318,430  from  the  costs 
estimated  in  the  original  draft  economic 
analysis,  and  is  due  to  the  exclusion  of 
the  proposed  unit  Kauai  Dl  from  final 
designation  and  the  significant 
reduction  in  size  to  proposed  units 
Kauai  A2,  Kauai  B,  Kauai  C.  Kauai  D2. 
Kauai  E,  Kauai  G.  Kauai  Hi.  H2.  and  H3. 
Kauai  I.  Kauai  J,  Kauai  K,  Kauai  L.  Kauai 
M.  Kauai  N.  Kauai  O  and  Niihau  A 
(designation  of  21,410  ha  (52.906  ac) 
versus  the  40,429  ha  (99.903  ac) 
proposed  as  critical  habitat,  a  reduction 
of  approximately  19.019  ha  (46,997  ac)). 
As  described  in  the  analysis,  direct  costs 
result  from  section  7  consultations  and 
project  modifications  at  the  Pacific 
Missile  Range  Facility  while  there  is  a 
small  risk  of  compromising  national 
defense  as  an  indirect  cost.  Other 
indirect  costs  include:  a  reduction  in 
State  and  County  development 
approvals;  a  change  in  game 
management  to  reduce  ungulates  and  as 
a  result  hunting  activity;  mandated 
conservation  management;  redistricting 
by  the  State  of  land  in  the  Urban  and 
Agricultural  Districts  to  the 
Conservation  District;  and  a  loss  in 
landowner  participation  in  conservation 
projects.  However,  these  indirect  costs 
are  not  subject  to  accurate  quantification 
and  had  slight  to  small  probabilities  of 
occurring.  Therefore,  we  do  not  believe 
that  they  are  significant.  A  more 
detailed  discussion  of  our  economic 
analysis  is  contained  in  the  draft 
economic  analysis  and  the  addendum. 
Both  documents  are  available  for 
inspection  at  the  Pacific  Islands  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

No  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  due  to  economic  impacts. 
However,  as  described  above,  section 
4(b)(2)  of  the  Act  requires  us  to  consider 
other  relevant  impacts,  in  addition  to 
economic  impacts,  of  designating 
critical  habitat.  No  critical  habitat  units 
were  excluded  or  modified  due  to  non- 
economic  impacts.  (While  units  were 
excluded  or  reduced,  as  noted  above, 
because  they  lacked  primary  constituent 
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elements  or  were  more  degraded  than 
other  available  proposed  or  designated 
habitat  for  the  species.)  Thus  this  final 
rule  represents  no  increase  in  impacts 
beyond  the  revised  proposed  rule. 

Taxonomic  Changes 

At  the  time  we  listed  Cyrtandra 
limahuliensis,  Delissea  undulata, 
Hibiscus  brackenridgei.  Lipochaeta 
fauriei,  Lipochaeta  micrantha, 
Lipochaeta  waimeaensis,  and  Mariscus 
pennatiformis,  we  followed  the 
taxonomic  treatments  in  Wagner  et  al. 
(1990),  the  widely  used  and  accepted 
Manual  of  the  Flowering  Plants  of 
Hawaii.  Subsequent  to  the  final  listing, 
we  became  aware  of  new  taxonomic 
treatments  of  these  species.  Also,  the 
soon-to-be-published  book  Hawaii's 
Ferns  and  Fern  Allies  (Palmer,  in  press) 
has  changed  the  family  name  for 
Ctenitis  squamigera  (from  Aspleniaceae 
to  Dryopteridaceae).  Due  to  the  court- 
ordered  deadlines,  we  are  required  to 
publish  this  final  rule  to  designate 
critical  habitat  on  Kauai  and  Niihau 
before  we  can  prepare  and  publish  a 
notice  of  taxonomic  changes  for  these 
eight  species.  We  plan  to  publish  a 
taxonomic  change  notice  for  these  eight 
species  after  we  have  published  the 
final  critical  habitat  designations  on 
Kauai  and  Niihau. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
is  a  significant  regulatory  action  because 
it  may  raise  novel  legal  or  policy  issues. 
As  required  by  the  executive  order,  we 
have  provided  a  copy  of  the  rule,  which 
describes  the  need  for  this  action  and 
how  designation  meets  that  need  and 
the  economic  analysis,  which  assesses 
the  costs  and  benefits  of  this  critical 
habitat  designation,  to  OMB  for  review. 
OMB  did  not  recommend  or  make  any 
changes  in  this  regulatory  action. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  govenunental  jurisdictions). 
However,  no  regulatory  flexibility 


analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federal  courts  and  Congress  have 
indicated  that  an  RFA/SBREFA  analysis 
may  be  limited  to  all  impacts  to  entities 
directly  subject  to  the  tequirements  of 
the  regulation  (Service  2002).  As  such, 
entities  indirectly  impacted  by  the  plant 
listings  and  critical  habitat  and, 
therefore,  not  directly  regulated  by  the 
listing  or  critical  habitat  designation  are 
not  considered  in  this  section  of  the 
analysis. 

hi  today's  rule,  we  are  certifying  that 
the  designation  of  critical  habitat  for  the 
83  Kauai  and  Niihau  species  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
govemmented  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
.  wholesale  trade  entities  with  feWer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  aiuiual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  aimual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact  "  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 


consider  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
are  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  any  one  of  the  83  species. 
Federal  agencies  must  also  consult  with 
us  if  their  activities  may  affect  critical 
habitat.  However,  in  areas  where  the 
species  are  present,  we  do  not  believe 
that  this  will  result  in  any  additional 
regulatory  burden  on  Federal  agencies 
or  their  applicants  because  consultation 
would  already  be  required  due  to  the 
presence  of  the  listed  species,  and  the 
duty  to  avoid  adverse  modification  of 
critical  habitat  likely  would  not  trigger 
additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the 
species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  these  83  plant 
species  were  listed  (between  1991  and 
1996),  there  have  been  no  formal 
consultations,  and  we  have  conducted 
only  six  informal  consultations,  in 
addition  to  consultations  on  Federal 
grants  to  State  wildlife  programs,  which 
would  not  affect  small  entities.  On  the 
island  of  Kauai  the  six  informal 
consultations  have  concerned  nine  of  " 
the  83  species  [Alsinidendron 
lychnoides,  Cyanea  recta,  Cyrtandra 
limahuliensis,  Diellia  erecta,  Dubautia 
latifolia,  Exocarpos  luteolus,  Panicum 
niihauense,  Sesbania  tomentosa.  and 
Wilkesia  hobdyi)  and  were  conducted 
with  the  Corps,  Navy,  and  the  U.S. 
Department  of  Agriculture.  One 
informal  consultation  was  conducted  on 
behalf  of  the  Corps  for  the  Defense 
Environmental  Restoration  Program, 
who  requested  a  list  of  endangered 
species  on  a  site  formerly  used  by  the 
Department  of  Defense  at  the  Wailua 
Impact  Area.  Three  of  the  83  species. 
Cyanea  recta,  Cyrtandra  limahuliensis, 
and  Exocarpos  luteolus,  were  reported 
from  the  project  area.  Four  informal 
consultations  were  conducted  with  the 
Navy:  one  for  the  construction  of  a 
missile  support  facility  at  the  PMRF  at 
Barking  Sands  regarding  several  listed 
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animals  and  SesbarJa  tomentosa:  one 
on  the  PMRF's  Enhanced  Capability 
regarding  several  listed  animals  and 
Panicum  niihauense  and  Sesbania 
tomentosa:  one  for  the  mountaintop 
surveillance  sensor  test  integration 
center  facility  at  PMRF  at  Barking  Sands 
regarding  several  listed  animals  and 
Panicum  niihauense,  and  Sesbania 
tomentosa;  and  one  for  the  Navy's 
INRMP  for  PMRF  at  Barking  Sands 
regarding  several  listed  animals  and 
Wilkesia  hobdyi  at  Makaha  Ridge.  In 
addition.  Panicum  niihauense  and 
Sesbania  tomentosa  were  identified  as 
occurring  in  Polihale  State  Park, 
adjacent  to  the  Naval  facility.  The  sixth 
informal  consultation  was  conducted  on 
several  listed  animals,  Alsinidendron 
lychnoides,  Diellia  erecta,  and  Dubautia 
iatifolia  with  the  U.S.  Department  of 
Agriculture's  Naturial  Resources 
Conservation  Service  (NRCS)  through 
their  Wildlife  Incentive  Program  for 
noxious  weed  control  actions  on  leased 
cabin  lots  within  Kokee  State  Park. 
NRCS  does  not  anticipate  the  need  to 
reinitiate  consultation  for  these  on-going 
actions  as  they  are  not  occurring  within 
the  areas  of  designated  critical  habitat 
(Terrell  Kelly.  NRCS.  pers.  comm.. 
2001). 

Except  for  the  NRCS  project,  none  of 
these  consultations  affected  or 
concerned  small  entities.  However,  the 
NRCS  project  is  not  occurring  within 
the  designated  critical  habitat.  In  all  six 
consultations,  we  concurred  with  each 
agency's  determination  that  the  project, 
as  proposed,  was  not  likely  to  adversely 
affect  listed  species.  With  the  exception 
of  the  NRCS  project,  none  of  the  other 
consultations  affected  or  concerned 
small  entities,  and  none  of  the  proposed 
projects  are  ongoing.  As  a  result,  the 
requirement  to  reinitiate  consultation 
for  ongoing  projects  will  not  affect  a 
substantial  number  of  small  entities  on 

Kauai. 

There  have  been  no  consultations  on 
any  of  these  83  species  on  the  island  of 
Niihau.  Therefore,  the  requirement  to 
reinitiate  consultations  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities  on  Niihau. 

In  areas  where  the  species  is  clearly 
not  present,  designation  of  critical 
habitat  could  trigger  additional  review 
of  Federal  activities  under  section  7  that 
would  otherwise  not  be  required. 
However,  there  will  be  little  additional 
impact  on  State  and  local  governments 
and  their  activities  because  all  but  one 
of  the  critical  habitat  areas  are  occupied 
by  at  least  one  species.  Other  than  the 
federally  funded  PMRF  and  NRCS 
projects,  we  are  aware  of  relatively  few 
activities  in  the  designated  critical 
habitat  areas  for  these  83  plants  that 


have  Federal  involvement,  and  thus, 
would  require  consultation  for  on  going 
projects.  As  mentioned  above,  we  have 
conducted  no  formal  consultations  and 
only  six  informal  consultations  under 
section  7  on  Kauai  to  date  which 
involved  only  nine  of  the  83  species.  As 
a  result,  we  cannot  easily  identify  future 
consultations  that  may  be  due  to  the 
listing  of  the  species  or  the  increment  of 
additional  consultations  that  may  be 
required  by  this  critical  habitat 
designation.  Therefore,  for  the  purposes 
of  this  review  and  certification  under 
the  Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  area  designated  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designations. 

On  Kauai,  the  designations  are  on 
Federal,  State,  or  private  land.  Nearly  all 
of  the  land  within  the  critical  habitat 
units  is  unsuitable  for  development, 
land  uses,  and  activities.  This  is  due  to 
their  remote  locations.  lack  of  access-, 
and  rugged  terrain.  Almost  all  of  this 
land  (nearly  100  percent)  is  within  the 
State  Conservation  District  where  State 
land-use  controls  severely  limit 
development  and  most  activities.  Less 
than  one  percent  of  this  land  is  within 
the  State  Agricultural  District,  and  less 
than  one  percent  is  within  the  State 
Rural  District.  On  non-Federal  lands, 
activities  that  lack  Federal  involvement 
would  not  be  affected  by  the  critical 
habitat  designations.  However,  activities 
of  an  economic  nature  that  are  likely  to 
occur  on  non-Federal  lands  in  the  area 
encompassed  by  these  designations 
consist  of  improvements  in 
communications  and  tracking  facilities; 
ranching:  road  improvements; 
recreational  use.  such  as  hiking, 
camping,  picnicking,  game  hunting,  and 
fishing;  botanical  gardens;  and  crop 
fanning.  With  the  exception  of 
communications  and  tracking  facilities 
improvements  by  the  FAA  or  the 
Federal  Communications  Commission, 
these  activities  are  unlikely  to  have 
Federal  involvement.  On  lands  that  are 
in  agricultural  production,  the  types  of 
activities  that  might  trigger  a 
consultation  include  irrigation  ditch 
system  projects  that  may  require  section 
404  authorizations  from  the  Corps,  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  However 
the  NRCS  restoration  projects  typically 
are  voluntary,  and  the  irrigation  ditch 
system  projects  within  lands  that  are  in 
agricultural  production  are  rare  and  may 
affect  only  a  small  percentage  of  the 
small  entities  within  these  critical 
habitat  designations. 

Lands  that  are  within  the  State  Urban 
District  are  primarily  located  within 
undeveloped  coastal  areas.  The  types  of 


activities  that  might  trigger  a 
consultation  include  shoreline 
restoration  or  modification  projects  that 
may  require  section  404  authorizations 
fi-om  the  Corps  or  FEMA,  housing  or 
resort  development  that  may  require 
permits  from  the  Department  of  Housing 
and  Urban  Development,  small  farms 
that  may  receive  funding  or  require 
authorizations  from  the  Department  of 
Agriculture,  watershed  management  and 
restoration  projects  sponsored  by  NRCS. 
and  activities  funded  or  authorized  by 
the  EPA.  However,  we  are  not  aware  of 
a  significant  number  of  futtu*  activities 
that  would  require  Federal  funds, 
permits,  or  authorizations  in  these 
coastal  areas.  Therefore,  we  conclude 
that  the  rule  would  not  affect  a 
substantial  number  of  small  entities.  We 
are  not  aware  of  any  commercial 
activities  on  the  Federal  lands  included 
in  these  critical  habitat  designations. 

The  entire  island  of  Niihau  is  under 
one  private  ownership  and  within  the 
State  Agricultural  District.  The  current 
and  projected  land  uses  on  Niihau  are 
cattle  and  sheep  ranching,  commercial 
game  hunting,  and  military  exercises  to 
train  downed  combat  pilots  on  how  to 
evade  capture  (Decision  Analysts 
Hawaii  (DAHI)  2001).  The  rule  would 
not  affect  a  substantial  number  of  small 
agricultural  entities  on  the  island  of 
Niihau.  Therefore,  we  conclude  that  the 
rule  would  not  affect  a  substantial 
number  of  small  entities. 

We  also  considered  the  likelihood 
that  this  rule  would  result  in  significant 
economic  impacts  to  small  entities.  In 
general,  two  different  mechanisms  in  - 
section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
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obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  o^  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Second,  if  we  find  that  a  proposed 
action  is  not  likeliy  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  on  critical  habitat.  We 
may  also  identify  discretionary 
conservation  reconunendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtu^ly  all  projects — including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7 — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  very  limited  consultation  history 
for  these  83  species  from  Kauai  and 
Niihau.  we  can  only  describe  the 
general  kinds  of  actions  that  may  be 
identified  in  future  reasonable  and 
prudent  alternatives.  These  are  based  on 
our  understanding  of  the  needs  of  these 
species  and  the  threats  they  face, 
especially  as  described  in  die  final 
listing  rules  and  in  this  critical  habitat 
designation,  as  well  as  our  experience 
with  similar  listed  plants  in  Hawaii.  In 
addition,  all  of  these  species  are 
protected  imder  the  State  of  Hawaii's 
Endangered  Species  Act  (Hawaii 
Revised  Statutes,  Chap.  195D-4). 
Therefore,  we  have  also  considered  the 
kinds  of  actions  required  under  the 
State  licensing  process  for  these  species. 
The  kinds  of  actions  that  may  be 
included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides;  management  of 
competing  nonnative  species; 
restoration  of  degraded  habitat; 
propagation;  outplanting  and 
augmentation  of  existing  populations; 


construction  of  protective  fencing;  and 
periodic  monitoring.  These  measures 
are  not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  small  entities  because  any 
measure  included  as  a  reasonable  and 
prudent  alternative  would  have  to  be 
economically  feasible  to  an  individual 
landowner,  and  because  as  discussed 
above,  we  do  not  believe  there  will  be 
a  substantial  number  of  small  entities 
affected  by  the  Act's  consultation 
requirements. 

In  summary,  we  have  considered 
whether  this  final  rule  would  result  in 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
have  concluded  that  it  would  not  affect 
a  substantial  niunber  of  small  entities. 
Approximately  70  percent  of  the  lands 
designated  as  critical  habitat  are  State 
lands.  The  State  of  Hawaii  is  not  a  small 
entity.  Less  than  one  percent  of  the 
lands  designated  as  critical  habitat  are 
Federal  lands.  The  Federal  Government 
is  not  a  small  entity.  Approximately  30 
percent  of  the  lands  designated  as 
critical  habitat  are  private  lands.  Many 
of  these  parcels  are  located  in  areas 
where  likely  future  land  uses  are  not 
expected  to  result  in  Federal 
involvement  or  section  7  consultations. 
As  discussed  earlier,  most  of  the  private 
and  State  parcels  within  the  designation 
are  currentiy  being  used  for  recreational 
and  agricultural  purposes  and, 
therefore,  are  not  likely  to  require  any 
Federal  authorization.  In  the  remaining 
areas.  Federal  involvement — and  thus 
section  7  consultations,  the  only  trigger 
for  economic  impact  imder  this  rule — 
would  be  limited  to  a  subset  of  the  area 
being  designated.  The  most  likely  future 
section  7  consultations  resulting  from 
this  rule  would  be  for  informal 
consultations  on  federally  funded  land 
and  water  conservation  projects, 
species-specific  surveys  and  research 
projects,  and  watershed  management 
and  restoration  projects  sponsored  by 
NRCS  and  the  Service.  These 
consultations  would  likely  occur  on 
only  a  subset  of  the  total  number  of 
parcels  and  therefore  would  not  be 
likely  to  affect  a  substantial  number  of 
small  entities.  This  nUe  would  result  in 
project  modifications  only  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  frequently  enough  to  affect  a 
substantial  number  of  small  entities. 
Even  when  it  does  occur,  we  do  not 
expect  it  to  result  in  a  significant 
economic  impact,  as  the  measures 
included  in  reasonable  and  prudent 
alternatives  must  be  economically 
feasible  and  consistent  with  the 


proposed  action.  Therefore,  we  are 
certifying  that  the  designation  of  critical 
habitat  for  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menzie'sii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigem.  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  Iatifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana. 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hespemmannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis, 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  MyrsinG 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii.  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi. 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandmcense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U-.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.),  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  draft  economic  analysis  and  the 
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final  addendum  to  the  economic 
analysis.  Based  on  the  effects  identified 
in  these  documents,  we  believe  that  this 
rule  will  not  have  an  effect  on  the 
economy  of  $100  milliop  or  more,  will^ 
not  cause  a  major  increase  in  costs  or  * 
prices  for  consumers,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  addendum  to  the  economic 
analysis  for  a  discussion  of  the  effects  of 
this  determination. 

Executive  Order  1321 1 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities  because  no 
significant  energy  production,  supply, 
and  distribution  facilities  are  included 
within  designated  critical  habitat. 
Further,  for  the  reasons  described  in  the 
economic  analysis,  we  do  not  believe 
that  designation  of  critical  habitat  for 
the  83  plant  species  will  affect  future 
energy  production.  Therefore,  this 
action  is  not  a  significant  energy  action, 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Refonn  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State  or  local 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year,  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 


Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  83  species  from  Kauai 
and  Niihau  in  a  takings  implications 
assessment.  The  takings  implications 
assessment  concludes  that  this  final  rule 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
This  rule  imposes  no  regulatory 
requirements  unless  an  agency  is 
seeking  Federal  funding  or 
authorization,  so  it  does  not  have 
Federal  implications.  In  addition,  this 
rule  will  not  have  substantial  direct 
compliance  costs  because  many  of  the 
plaimed  projects  that  could  affect 
critical  habitat  have  no  Federal 
involvement. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined, 
and  the  primary  constituent  elements  of 
the  habitat  necessary  to  the  survival  of 
the  species  are  specifically  identified. 
While  this  definition  aitd  identification 
does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for  . 
case-by-case  section  7  consultation  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interiors's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
83  plant  species  from  Kauai  and  Niihau.. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  dofes  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 


Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Enviroiunental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to.section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandiun  of  April  29, 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govenunent  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  83  plant  species. 

Therefore,  designation  of  critical 
habitat  for  these  83  species  does  not 
involve  any  Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 
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PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12T(h).  the  List  of 
Endangered  and  Threatened  Plants,  as 
follows: 

a.  Under  the  table's  heading 
FLOWERING  PLANTS,  by  revising  the 
entries  for  Alectryon  macrococcus, 
Alsinidendron  lychnoides, 
Alsinidendron  viscosum,  Bonamia 
menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyanea  undulata, 
Cyperus  trachysanthos,  Cyrtandm 
cyaneoides,  Cyrtandm  limahuliensis, 
Delissea  rhytidosperma,  Delissea 
rivularis,  Delissea  undulata,  Dubautia 
latifolia,  Dubautia  pauciflorula. 


luteolus,  Flueggea  neowawraea, 
Gouania  meyenii,  Hedyotis  cookiana, 
Hedyotis  st.-johnii,  Hesperomannia 
lydgatei,  Hibiscadelphus  woodii. 
Hibiscus  clayi.  Hibiscus  waimeae  ssp. 
hannerae,  Ischaemum  byrone, 
kodendrion  laurifolium,  Isodendrion 
longifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantba,  Lipochaeta 
waimeaensis.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phyllostegia  knudsenii, 
Phyllostegia  waimeae,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi. 


Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense  to  read  as 
follows. 

b.  Under  the  table's  heading  FERNS 
AND  ALLIES,  by  revising  the  entries  for 
Adenophorus  periens,  Ctenitis 
squamigera,  Diellia  erecta,  Diellia 
pallida,  and  Diplazium  molokaiense, 
removing  the  entry  for  Lycopodium 
(=Phlegmariurus)  nutans,  and  adding  an 
entry  for  Phlegmariurus  nutans  to  read 
as  set  forth  below. 

§  17.12    Endangered  and  tttreatened  plants. 


Euphorbia  haeleeleana,  Exocarpos 

Schiedea  apokremnos,  Schiedea  helleri. 

(h)*   *   * 

Species 

Historic  range                 Family               Status 

When 
listed 

Critical 
habitat 

Special 

Scientific  name              Common  name 

mtes 

Flowering  Plants 


Alectryon  Mahoe 

macrococcus. 


U.S.A.  (HI) Sapindaceae 


Alsinidendron 
lyctinoldes. 


Kuawawaenohu U.S.A.  (HI) 


Caryophyll- 
aceae 


Alsinidendron  None 

viscosum. 


U.S.A.  (HI)  Caryophyllace- 

ae 


Bonamia  menziesii  ... 
Brighamia  insignis  .... 


Centaurium 
sebaeoides. 


None U.S.A.  (HI) Convolvulacea- 

e 

Olulu  U.S.A.  (HI) Campanulace- 

ae 


Awiwi  U.S.A.  (HI) Gentianaceae 


Chamaesyce  >  None 

halemanui. 


U.S.A.  (HI) Euphorbiacea- 

e 


Cyanea  asarifolia Haha U.S.A.  (HI) , Campanulace- 

ae 


E 

467 

• 

17.99(aK1) 

• 

NA 

E. 

590 

.17.99(aMl) 

NA 

E 

590 

17.99(a)(1) 

• 

NA 

E 

• 

559 

17.99(a)(1) 

% 

NA 

E 

530 

17.99(a)(1) 
and  (a)(2) 

NA 

E 

* 

448 

17.99(a)(1) 

• 

NA 

E    . 

• 

464 

.17.99(a)(1) 

• 

NA 

• 

• 

E- 

530 

17.99(a)(1) 

NA 

Cyanea  recta  . 
Cyanea  remyi 


Haha : USA  (HI) 

Haha U.S.A  (HI) 


Campanulace- 

ae 
Campanuiace- 

ae 


T  590       17.99(a)(1)  NA 

E  590       17.99(a)(1)  NA 


Cyanea  undulata  None 


U.S.A.  (HI)  „ Campanulace- 

ae 


436      17.99(a)(1) 


NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


Cyperus 
trachysanthos. 


Puukaa  U.S.A.  (HI) 


Cyperaceae 


When 
listed 


Critical  Special 


habitat 


592       17.99(a)(1) 


rules 


NA 


Cyrtandra  cyaneokies    Mapele U.S.A.  (HI) Gesneriaceae      , 


Cyrtandra 
limahuliensis. 


Haiwale U.S.A.  (HI) 


Gesneriaceae 


590       17.99(a)(1) 
530      17.99(a)(1) 


NA 
NA 


Delissea 

rhytidosperma. 
Delissea  rivularis 


None U.S.A.  (HI) 

Oha U.S.A.  (HI) 


Campanulace- 

ae 
Campanulace- 

ae 


E 
E 


530       17.99(a)(1) 
590       17.99(a)(1) 


NA 
NA 


Delissea  undulata None 


U.S.A.  (HI) Campanulace- 

ae 


593      17.99Ca)(1) 


NA 


Dubautia  latifolia Naenae U.S.A.  (HI) Asteraceae 

Dubautia  pauciflorula     Naenae  U.S.A.  (HI)  Asteraceae 


E 
E 


464       17.99(a)(1) 
436       17.99(a)(1) 


NA 
NA 


Euphorbia 
haeleeleana. 


Akoko  U.S.A.  (HI) 


Euphortjt- 
aceae 


592       17.99(a)(1) 


NA 


Exocarpos  luteolus  ...    Heau U.S.A.  (HI) Santalaceae 

Flueggea  Mehamehame  U.S.A.  (HI) Euphorbiacea- 

neowawraea.  * 


E 
E 


530       17.99(a)(1) 
559       17.99(a)(1) 


NA 
NA 


Gouania  meyenii  None U.S.A.  (HI) Rhamnaceae 

Hedyotis  cookiana  ....    Awiwi  U.S.A.  (HI) Rubiaceae 


Hedyotis  st.-johnii Na  Pali  beach 

hedyotis. 


U.S.A.  (HI)  Rubiaceae 


E 
E 


448  17.99(a)(1) 

530  17.99(a)(1) 

* 

441  17.99(a)(1) 


NA 
NA 
NA 


Hesperomannia  None U.S.A.  (HI) Asteraceae 

tydgatei. 


436       17.99(a)(1) 


NA 


Hibiscadelphus 
woodii. 


Hau  kuahiwj USA.  (HI) Malvaceae 


590      17.99(a)(1) 


NA 


Hibiscus  clayi 

Hibiscus  waimeae 
ssp.  hannerae. 


Clays  hibiscus  U.S.A.  (HI) Malvaceae 

Kokio  keokeo U.S.A.  (HI)  Malvaceae 


E 
E 


530       17.99(a)(1) 
590       17.99(a)(1) 


NA 
NA 


Ischaemum  byrone  ...    Hilo  ischaemum U.S.A.  (HI) -...    Poaceae 


532       17.99(a)(1) 


NA 


Isodendrion 
laurifolium. 

Isodendrion 
longifolium. 


Aupaka  U.S.A.  (HI) Violaceae 

Aupaka  U.S.A.  (HI) Violaceae 


E 
T 


592       17.99(a)(1) 
592       17.99(a)(1) 


NA 
NA 


Kokia  kauaiensis 


Kokk)  U.S.A.  (HI) 


Malvaceae 


590      17.99(a)(1) 


NA 


LabonMa  lydgatei Kamakahala  U.S.A.  (HI) Loganiaceae 


436       17.99(a)(1) 


NA 
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OpOCIGS 

Historic  range 

Family 

Status 

When 
listed 

Critkal 
habitat 

Special 

Scientifk:  name             Common  name 

mles 

Labordia  tinlMia  var.      Kamakahala 
tva/7/aM'aens/s. 


U.S.A.  (HI) Loganiaceae 


Lipochaeta  fauriei Nehe U.S.A.  (HI) Asteraceae 

*  '  *  *  * 

Lipochaeta  mk:rantha     Nehe U.S.A.  (HI) Asteraceae 

Nehe U.S.A.  (HI) Asteraceae 


Lipochaeta 
waimeaensis. 


Lobelia  niihauensis  ...    None 


U.S.A.  (HI)  Campanulace- 

ae 


Lysimachia  filifolia  ....    None U.S.A.  (HI)  Primulaceae 


Mariscus 
pennatifonvis. 


None 


U.S.A.  (HI) Cyperaceae 


Melicope  haupuensis     Alani  U.S.A.  (HI) Rutaceae 

Melicope  knudsenii ...    Alani  U.S.A.  (HI) Rutaceae 


Melicope  pallida Alani  = U.S.A.  (HI) Rutaceae 


Munroidendron 
racemosum. 


None 


U.S.A.  (HI) Araliaceae 


Myrsine  linearifolia  ....    Kolea  U.S.A.  (HI) Myrsinaceae 


Nothocestrum 
-    peltatum. 


Panicum  niihauense      Lau  ehu 


U.S.A.  (HI) Solanaceae 


Peucedanum 
sandwicense. 


Phyltostegia 
knudsenii. 


U.S.A.  (HI)  Poaceae 

•  *  * 

Makou U.S.A.  (HI) Apiaceae 


None 


PhyUostegia  waimeae    None 


U.S.A.  (HI)  Lamiaceae 


U.S.A.  (HI) Lamiaceae 


Phylkistegia  wawrana  None U.S.A.  (HI) Lamiaceae 

•  «  •  * 

Plantago  princeps Laukahi  kuahiwi U.S.A.  (HI) , Plant- 

aginaceae 

Platanthera  holochila  None U.S.A.  (Hl^ Orchidaceae 

•  •  •  • 

Poa  mannii Mann's  bluegrass  U.S.A.  (HI) .» Poaceae 


Poa  sandvKensis  Hawaiian  bluegrass  ..    U.S.A.  (HI) Poaceae 

Poa  siphonoglossa  ...    None U.S.A.  (HI) Poaceae 


E 

E 


E 
E 


T 
E 


E 

E 

E 

E 


E 
E 


590  17.99(a)(1) 

530  17.99(a)(1) 

530  17.99(a)(1) 

530  17.99(a)(1) 

448  17.99(a)(1) 

530  17.99(a)(1) 

559  17.99(a)(1) 


530       17.99(a)(1) 
530      17.99(a)(1) 


530  17.99(a)(1) 

530  17.99(a)(1) 

590  17.99(a)(1) 

530  17.99(a)(1) 

592  17.99(a)(1) 

530  17.99(a)(1) 

590  17.99(a)(1) 

530  17.99(a)(1) 

* 

590  17.99(a)(1) 

559  17.99(a)(1) 

592  17.99(a)(1) 

558  17.99(a)(1) 


464       17.99(a)(1) 
464       17.99(a)(1) 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
NA 


NA 
NA 

NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 

NA 


NA 
NA 
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OpGCIvS 


Scientific  name 


Common  name 


Historic  range 


Family 


Pteralyxia  kauaiensis     Kaulu  U.S.A.  (HI) Apocynaceae 

.  .  •  • 

Remya  kauaiensis  ....    htone USA.  (HI) Asteraceae 

•  •  • 

Remya  montgomeryi      None U.S.A.  (HI) Asteraceae 


Schiedea 
apokremnos. 


Schiedea  helleri 


Maolioli  U.S.A.  (HI) 


Caryo- 
phyllaceae 


None U.S.A.  (HI) Caryophyllace- 

ae 


Schiedea  kauaiensis      None U.S.A.  (HI) 


Schiedea 

membranacea. 
Schiedea  nuttallii 


None  U.S.A.  (HI)  ... 

None U.S.A.  (HI)  ... 


Caryophyllace- 
ae 


Caryo- 

pfiyllaceae 
.^...    Caryo- 

phyllaceae 


Schiedea  spergulina      None U.S.A.  (HI) Caryophyllace- 

var  leiopoda.  ae 

Schiedea  spergulina      None U.S.A.  (HI) Caryophyllace- 

var.  spergulina.  ae 

Schiedea  stellarioides    Laulihillhi  (=Maolioli)       U.S.A.  (HI) Caryophyllace- 

ae 


Sesbania  tomentosa      Ohai U.S.A.  (HI) 


Fabaceae 


Solanum  Aiakeakua,  popolo  .       USA.  (HI) Solanaceae 

sandwkxnse. 


Spermolepis 
hawaiiensis. 


Stenogyne 
campanulata. 


None 


None 


U.S.A.  (HI) Apiaceae 


U.S.A.  (HI) Lamiaceae 


Vwte  helenae  None  U.S.A.  (HI) Vioiaceae 

Viola  kauaiensis  var.      Nani  waialeale U.S.A.  (HI) Violaceae 

wahiawaensis. 


Wilkesia  hobdyi Dwarfiliau USA  (HI) Asteraceae 

Xylosnia  crenatum  ....    None U.S.A.  (HI) Flacourtiacea- 

6 


Status 


E 
E 
E 
E 


.E 
E 

E 
E 
E 


E 
E 


E 

E 


Wt>en 
listed 


Critical 
habitat 


530  17.99(a)(1 

413  17.99(a)(1 

* 

413  17.99(a)(1 

441  17.99(a)(1 

590  17.99(a)(1 

592  17.99(a)(1 

590  17.99(a)(1 

592  17.99(a)(1 

530  17.99(a)(1 

530  17.99(a)(1 

590  17.99(a)(1 

* 

559  17.99(a)(1 

530  17.99(a)(1 

559  17.99(a)(1 

464  ,  17.99(a)(1 


436   17.99(a)(1 
590   17.99(a)(1 


473   17.99(a)(1 
464   17.99(a)(1 


Special 
rules 


NA 
NA 
NA 
NA 

NA 

NA 

NA 
NA 

NA 
NA 
NA 

NA 

NA 

NA 

NA 


NA 
NA 


NA 
NA 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical 
hat>itat 


Special 
rules 


Ferns  and  Allies 
Adenophorus  periens     Pendent  kihi  fem  U.S.A.  (HI) 


Grammitidace- 
ae 


Ctenltis  squamigera  ..    Pauoa U.S.A.  (HI) Aspleniaceae 


Diellia  erecta . 


Diellia  pallida 


Asplenium-leaved  U.S.A.  (HI) 

diellia. 


None U.S.A.  (HI) 


Diplazium  None U.S.A.  (HI) 

nmlokaiense. 


Phlegmariurus  nutans    Wawaeiole U.S.A.  (HI) 


Aspleniaceae 


Aspleniaceae 


Aspleniaceae 


Lycopodiacea- 
e 


559       17.99(a)(1) 


553       17.99(a)(1) 


559       17.99(a)(1) 


530       17  99(aK1) 


553       17.99(aKJ) 


536       17.99(aM1) 


NA' 


NA 


NA 


NA 


NA 


NA 


3.  Add  a  new  §  17.99  to  read  as 
follows: 

§  1 7.99    Critical  hat>itat;  plants  on  the 
islands  of  Kauai  and  Niihau,  HI. 

(a)  Maps  and  critical  habitat  unit 
descriptions.  The  following  paragraphs 
contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for  the 
Hawaiian  Islands  of  Kauai  and  Niihau. 
Existing  manmade  featiu«s  and 
structures  within  the  boundaries  of  the 
mapped  areas,  such  as  buildings;  roads; 
aqueducts  and  other  water  system 
featiues,  including  but  not  limited  to 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  timnels,  water  tanks. 


gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails;  campgrounds  and  their 
immediate  surrounding  landscaped 
area;  scenic  lookouts;  remote  helicopter 
landing  sites;  existing  fences; 
telecommunications  equipment  towers 
and  associated  structures  and 
equipment;  electrical  power 
transmission  lines  and  distribution,  and 
communication  facilities  and  regularly 
maintained  associated  rights-of-way  and 
access  ways;  radars,  telemetry  antennas; 
missile  laimch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines),  and  other 


archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  described  for  each 
species  in  paragraph  (b)  of  this  section 
and  therefore  are  not  included  in  the 
critical  habitat  designations. 

(1)  Kauai.  Critical  habitat  imits  are 
described  below.  Coordinates  in  UTM 
Zone  4  with  units  in  meters  using  North 
American  Datum  of  1983  (NAD83}.  The 
following  map  shows  the  general 
locations  of  the  219  critical  habitat  units 
designated  on  the  island  of  Kauai. 

(i)  Note:  Map  1 — Index  map  follows: 


Zanthoxylum  Ae 

hawaiiense. 


USA.  (HI) Rutaceae 


532      17.99(aH1) 


NA 
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Island  of  Kauai 


Island  of  Niihau 


A 


M«pl 

Kauai  and  Niihaa  Final  Critical  Habitat  -  Island  index  Map 

iff^  Final  Kauai  and  Niihau  Critical  Habitat  Unit 


10 


10 


ao 
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(ii)  Kauai  1 — Ischaemum  byrone — a  (1 
ha;  .4  ac) 

(A)  Unit  consists  of  the  following  9 
boundary  points:  coastline;  449995, 
2458285;  449999,  2458293;  450118, 
2458243; 450116, 2458221; 450104, 
2458221; 450032,  2458238;  449997, 
2458240;  449981,  2458248;  449991. 
2458273;  coastline. 

(B)  Note:  Map  2  follows: 


Map  2 
Unit  1  -Ischaemum  byrone  -  a 


Pacific 
Ootan 


Kaweonui  Point  j 


Critical  Habitat  Unit  1 

IIJIIII  Critical  Habitat  for 

Ischaemum  byrone  -  a 

Elevation  (200-ft.  contours) 

/\/  Major  Road 

/V   Coasdine 

0  0.1         0.2   Mites 


0     0.1    02 


D 


(iii)  Kauai  2 — Ischaemum  byrone — ^b  (6 
ha;  14  ac) 

(A)  Unit  consists  of  the  following  59 


boundary  points:  coastline 
2458201;  451120,  2458166 
2458127; 451246,  2458013 
2457904;  451317,  2457895 
2457919; 451277,  2457919 
2457920;-451190,  2458029 
2458032;  451175,  2458047 
2458101;  451110,  2458153 
2458185; 450999,  2458165 


451087, 
451162, 
451331, 
451278, 
451276, 
451190, 
451132, 
451031, 
450996. 


2458185;  450916,  2458191;  450905, 
2458216; 450900,  2458226;  450901, 
2458242;  450902,  2458273;  450902. 
2458273;  450902,  2458278;  450871, 
2458277;  450848, 2458265;  450843, 
2458242; 450818, 2458217;  450778, 
2458211;  450737,  2458190;  450725, 
2458194;  450679,  2458215;  450677, 
2458215; 450673, 2458233;  450650, 
2458236;  450636,  2458255;  450615, 
2458247;  450612, 2458223;  450607, 
2458222; 450607,  2458191;  450606, 
2458185; 450592, 2458144;  450574, 
2458143;  450568,  2458168;  450568, 
2458168; 450568, 2458168;  450495, 
2458159;  450472,  2458173;  450420, 
2458129;  450420, 2458129; 450383, 
2458129; 450372, 2458147;  450366, 
2458173;  450361,  2458197;  450360, 
2458202; 450361, 2458202;  451076. 
2458209;  coastline. 

(B)  Note:  Map  3  follows: 


Oetm 


Pfino9¥ilt€  R&nch 


Ciidcal  Habitat  Unit  1 

Oitica]  Habitat  for 
Ischaemum  byrone  -  b 

Elevation  (200-ft.  contours) 

/S/  Major  Road 

/v    Coasdine 

0         ai         0.2   Mitel 


0   ai  03 


(iv)  Kauai  3 — Ischaemum  byrone — c  (7 

ha;  17  ac) 

(A)  Unit  consists  of  the  following  51 
boundary  points:  Start  at  457168, 
2457531;  457235,  2457554;  457342. 
2457591;  457377, 2457591;  457421, 
2457591; 457469,  2457591;  457503, 
2457591; 457556, 2457600;  457625, 
2457613; 457631, 245761 7;  457674, 
2457645; 457713,  2457657;  457739, 
2457648; 457747, 2457650; 457754, 
2457649;  457758,  2457653;  457769, 
2457j656;  457794,  2457692;  457801, 
2457700;  457830,  2457691;  457865, 
2457661;  457891,  2457678;  457913, 
2457687;  457961,  2457722;  458074, 
2457800;  458157,  2457861;  458240, 
2457943;  458266,  2457887;  458291, 
2457796;  458241,  2457839;  458199, 
2457830; 458122, 2457761; 458032, 
2457682; 457981,  2457654;  457958, 
2457654;  457926,  2457624;  457883. 
2457600;  457851,  2457604;  457835, 
2457612;  457808, 2457629;  457794, 
2457610;  457555,  2457530;  457515, 
2457534;  457459, 2457567; 457441, 
2457569;  457364,  2457561;  457364, 
2457561;  457364,  2457561;  457329, 
2457544; 457327, 2457542;  457230, 
2457492;  return  to  starting  point. 

(B)  Note:  Map  4  follows: 


2458166;  450987.  2458176;  450954. 
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Map  4 
Unit  3  -hchaemum  byrone  -  c 


Padfk 
Octat 


"•^ 
r-^0 


MtauMPM 


Critical  Habitat  Unit  3 

Critical  Habitat  for 
hchaemum  byrone  -  c 

Elevation  (200-ft  contours) 

/\/  Major  Road 

/v  CoasUine 


(v)  Kauai  4 — Adenophorus  periens — a 
(237  ha;  585  ac) 

(A)  Unit  consists  of  the  following  183 
boundary  points:  Start  at  457883, 
2449413; 457917,  2449393;  457954, 
2449369;  458004,  2449331;  458025, 
2449313; 458037.  2449307;  458058. 
2449301; 458098.  2449392;  458308. 
2449371; 458105. 2448250; 458095.' 
2447849; 458085. 2447839;  458077. 
2447822; 458073.  2447793;  458073. 
2447739; 458057. 2447694;  458046. 
2447671; 458033.  2447617;  458027. 
2447575; 458026. 2447556;  458023. 
2447548; 458009. 2447525;  457998. 
2447517; 457979.  2447491;  457946. 
2447469; 457927, 2447446;  457899, 
2447424; 457864. 2447408;  457850. 
2447402: 457830.  2447399;  457801. 
2447389; 457689. 2447425;  457690. 
2447445; 457684.  2447466;  457667. 
2447490;  457653,  2447503;  457639, 
2447513; 457604.  2447540;  457587. 
2447559; 457545.  2447595;  457538. 
2447604; 457528.  2447615;  457505. 


2447643; 457502.  2447650;  457473. 

2447678; 457457. 2447706; 457446. 

2447731; 457399.  2447802;  457389. 

2447810; 457328. 2447832;  457310, 

2447844; 457297. 2447860; 457274. 

2447898;  457234.  2447967;  457193. 

2448027; 457148. 2448093;  457124. 

2448122; 457112.  2448143;  457089. 

2448187; 457076.  2448209; 457048. 

2448243; 457032.  2448261;  457029, 

2448269: 457028. 2448278; 457031. 

2448299:  457032.  2448323;  457031. 

2448342; 457028. 244&361;  457016. 

2448395; 457005.  2448416;  457002. 

2448438: 456998. 2448448; 456991, 

2448459: 456973.  2448474;  456957. 

2448488; 456943. 2448512; 456930. 

2448544; 456916.  2448568;  456896. 

2448595; 456883. 2448609; 456870. 

2448619; 456856.  2448627;  456832. 

2448632; 456801. 2448644;  456771. 

2448662; 456748,  2448682;  456733. 

2448698;  456713.  2448726;  456697. 

2448759; 456679. 2448787;  456671, 

2448799; 456652.  2448821;  456635, 

2448836; 456615.  2448849;  456596. 

2448859:  456583.  2448874;  456572.  • 

2448891:  456563.  2448911;  456551, 

2448951; 456541.  2448985;  456535, 

2449004;  456530,  2449029;  456526, 

2449045; 456516, 2449067;  456504, 

2449086: 456491.  2449106;  456476. 

2449128; 456462.  2449139;  456446. 

2449150: 456435. 2449153;  456419. 

2449170:  456404.  2449186;  456395. 

2449205; 456387,  2449236;  456386. 
2449264;  456390.  2449313;  456395. 

2449355: 456394. 2449367;  456394. 
2449381; 456397.  2449394;  456401. 
2449399:  456407.  2449399;  456420. 
2449397; 456439.  2449398;  456457. 
2449404; 456483.  2449414;  456501, 
2449416;  456513,  2449416;  456533, 
2449412;  456569, 2449406;  456586, 
2449405; 456603,  2449410;  456620, 
2449418; 456633, 2449423; 456647. 
2449426; 456662.  2449428;  456681. 
2449425; 456706.  2449417;  456733, 
2449409;  456752,  2449403;  456769. 
2449404;  456787,  2449409;  456807, 
2449421;  456818,  2449430;  456826, 
2449432; 456836.  2449428;  456852. 
2449419; 456862.  2449411;  456869. 
2449407;  456878.  2449407;  456889. 
2449412: 456910.  2449422;  456924, 
2449429;  456941,  2449429;  456969, 
2449426;  456991,  2449421;  457000, 
2449421:  457034,  2449425;  457042. 
2449425;  457049,  2449422:  457064, 
2449414;  457073,  2449409; 457083, 
2449408:  457097,  2449407;  457107. 
2449413; 457123,  2449423;  457132, 
2449429;  457141.  2449431;  457168. 
2449428;  457205.  2449431;  457229, 
2449432:  457255.  2449429;  457276, 
2449429;  457289.  2449431;  457300. 
2449437:  457307,  2449440;  457314, 
2449440;  457325.  2449437;  457352. 


2449440:  457363.  2449443;  457395. 
2449451: 457417. 2449451;  457451. 
2449456;  return  to  starting  point. 

(B)  Note:  Map  5  follows: 


Map  5 
Unit  4  -Adenophorus periens  -  a 


■•■■'■■/.    -^v 


ir-\ 


Critical  Habitat  Unit  4 

[TTTTTI  Critical  Habitat  for 

Adenophorus  periens  -  a 

■      Elevation  (1,000-ft  contours) 

/Sy  Major  Road 

/v    Coastline 


OJ 


OS      0     OJ 


0]   Mil« 


(vi)  Kauai  4 — Cyanea  asarifolia — a  (654 
ha;  1,616  ac) 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  455868, 
2449362; 456901,  2449549;  457715, 
2449548; 458372. 2450048; 459061. 
2449266; 460595,  2449609;  460596, 
2449609; 461002, 2449077;  460947, 
2448554; 460939,  2448483;  460904, 
2448472; 460823, 2448447;  460270, 
2448273: 459750. 2448109;  458184. 
2448016: 458059. 2447453;  457715. 
2447516;  456932.  2448517;  retiun  to 
starting  point. 

(B)  Note:  Map  6  follows: 
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Map  6    . 
Unit  4  -  Cyanea  asariflora  -  a 


1000  r:  I 


— .   4.* 


..i  .1^'. 


-..•■.  J**- 


Critical  Habitat  Unit  4 

lllllll   Critical  Habitat  for 

Cyanea  asariflora-  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


0.5 


OS   Mila 


OJ      0     OJ  Kilamam 


(vii)  Kauai  4 — Cyanea  recta — a  (252  ha: 
622  ac)  . 

(A)  Unit  consists  of  the  following  217 
boimdary  points:  Start  at  458254. 
2449672;  458681,  2449311;  458976, 
2449337; 459083, 2449224; 459041, 
2449114; 458385,  2448885;  457368, 
2448525; 458223,  2448067;  458204, 
2448065;  458165,  2447893;  458096, 
2447851; 458085, 2447839; 458077, 
2447822; 458073,  2447793;  458073, 
2447739; 458057, 2447694; 458046, 
2447671; 458033, 2447617; 458027, 
2447575; 458026, 2447556; 458023, 
2447548; 458009,  2447525;  457998, 
2447517; 457979, 2447491; 457946, 
2447469; 457927, 2447446;  457899, 
2447424; 457864, 2447408; 457850, 
2447402;  457830,  2447399;  457797, 
2447387: 457757, 2447362; 457741, 
2447354:  457739,  2447359;  457725, 
2447369;  457716, 2447375;  457694, 
2447401;  457689,  2447425;  457690, 
2447445; 457684,  2447466;  457667, 


2447490 
2447513 
2447559 
2447604 
2447643 
2447678 
2447731 
2447810 
2447844 
2447898 
2448027 
2448122 
2448187 
2448243 
2448269 
2448299 
2448342 
2448395 
2448438 
2448459 
2448488 
2448544 
2448595 
2448619 
2448632 
2448662 
2448698 
2448759 
2448799 
2448836 
2448859 
2448891 
2448951 
2449004 
2449045 
2449086 
2449128 
2449150 
2449170 
2449205 
2449264 
2449355 
2449381 
2449399 
2449397 
2449404 
2449416 
2449412 
2449405 
2449418 
2449426 
2449425 
2449409 
2449404 
2449421 
2449432 
2449419 
2449407 
2449412 
2449429 
2449426 
2449421 
2449425 
^449414 
2449408 
2449413 
2449429 
2449428 


457653. 
457604, 
457545, 
457528, 
457502, 
457457, 
457399, 
457328, 
457297, 
457234, 
457148, 
457112, 
457076, 
457032, 
457028. 
457032. 
457028, 
457005, 
456998, 
456973, 
456943, 
456916. 
456883. 
456856. 
456801, 
456748, 
456713, 
456679. 
456652. 
456615, 
456583, 
456563, 
456541, 
456530. 
456516. 
456491. 
456462, 
456435, 
456404, 
456387, 
456390, 
456394, 
456397, 
456407, 
456439, 
456483, 
456513, 
456569, 
456603, 
456633, 
456662, 
456706, 
456752, 
456787, 
456818, 
456836, 
456862, 
456878, 
456910, 
456941, 
456991, 
457034, 
457049, 
457073, 
457097, 
457123, 
457141. 
457205. 


2447503 
2447540 
2447595 
2447615 
2447650 
2447706 
2447802 
2447832 
2447860 
2447967 
2448093 
2448143 
2448209 
2448261 
2448278 
2448323 
2448361 
2448416 
2448448 
2448474 
2448512 
2448568 
2448609 
2448627 
2448644 
2448682 
2448726 
2448787 
2448821 
2448849 
2448874 
2448911 
2448985 
2449029 
2449067 
2449106 
2449139 
2449153 
2449186 
2449236 
2449313 
2449367 
2449394 
2449399 
2449398 
2449414 
2449416 
2449406 
2449410 
2449423 
2449428 
2449417 
2449403 
2449409 
2449430 
2449428 
2449411 
2449407 
2449422 
2449429 
2449421 
2449425 
2449422 
2449409 
2449407 
2449423 
2449431 
2449431 


457639. 
457587. 
457538, 
457505, 
457473, 
457446, 
457389, 
457310, 
457274. 
457193, 
457124, 
457089, 
457048. 
457029, 
457031, 
457031, 
457016. 
457002, 
456991. 
456957, 
456930, 
456896. 
456870, 
456832, 
456771, 
456733. 
456697. 
456671. 
456635. 
456596. 
456572. 
456551. 
456535. 
456526. 
456504. 
456476. 
456446. 
456419, 
456395, 
456386. 
456395. 
456394. 
456401. 
456420. 
456457. 
456501, 
456533, 
456586, 
456620. 
456647. 
456681, 
456733, 
456769, 
456807, 
456826, 
456852, 
456869, 
456889, 
456924, 
456969, 
457000, 
457042, 
457064, 
457083, 
457107, 
457132, 
457168, 
457229. 


2449432; 457255,  2449429;  457276. 
2449429; 457289, 2449431; 457300, 
2449437;  457307, 2449440;  457314, 
2449440; 457325. 2449437; 457352, 
2449440; 457363,  2449443;  457395. 
2449451; 457417, 2449451;  457492. 
2449461:457515, 2449471;  457522, 
2449475; 457547.  2449505;  457592, 
2449538; 457610,  2449548;  457618, 
2449556; 457631, 2449564;  457646, 
2449571: 457651,2449568; 457672, 
2449547;  457689,  2449529;  457699. 
2449522; 457714, 2449515; 457742, 
2449506; 457770,  2449483;  457776. 
2449475; 457788,  2449467:  457825. 
2449449; 457846, 2449433;  457856. 
2449429;  457917,  2449393;  457954, 
2449369; 458004,  2449331;  458025. 
2449313; 458037,  2449307;  458058. 
2449301; 458141.  2449491;  458199, 
2449615;  return  to  starting  point. 

(B)  Note:  Map  7  follows: 


Map? 

HviX  A -Cyanea  recta -a 

* 

1 
>•.,- 

irfijiiY^----^' 

.     '^^  ,  ; 

|Jil>*^*n*«p(i           ft*    / 

k     M, 

>y^        K«4n«K«M     ^-iS*** 

r'^ 

,/^ 

x:^    ..    1 

■*  .■""•-,-.    '•-'■ 


Pohtlu^ 


I       I  Critical  Habitat  Unit  4 

[TTTni  Critical  Habitat  for 
Cyanea  recta  -  a 

Elevation  (1.000-ft.  contours) 

/\/  Mi^orRoad 

/v    Coastline 


OJ 


OJ 


«J      0     OJ 
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(viii)  Kauai  4 — Cyanea  recta — b  (351  ha; 
868  ac) 

(A)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  458861, 
2446942: 459372, 2446687: 459490, 
2446382; 459454, 2446075; 459242, 
2445757; 458486, 2445521; 457390, 
2445835; 457139, 2445925;  457088, 
2445921; 456838,  2445992;  456525, 
2446628; 457027,  2447344;  458020, 
2447254;  457900,  2446720;  458214, 
2446760;  return  to  starting  point. 

(B)  Note:  Map  8  follows: 


2445521; 457390,  2445835;  return 
starting  point. 

(B)  Note:  Map  9  follows: 


to 


Map  9 
VtdtA 'Cyanea  remyi-a 


Map  8 
Uait  4  -Cyanea  recta  -  b 


f;VV 


"■•-■<v. 


Critical  Habhat  Unit  4 

Critical  Habitat  for 
Cyanea  rtcta-b 

Elevation  (I. OOO-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


as 


•.5      0     0.) 


93 


Critical  Habittt  Unit  4 

imm  Critical  Habittt  for  . 
Cyanea  remyi  -  a 

.      Elevation  ( 1. OOO-ft.  contours) 
/V  MaiorRoad 
/v    Coastline 


CLJ 


0.3 


OJ     0 


(ix)  Kauai  4 — Cyanea  remyi — a  (353  ha; 
873  ac) 

(A)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  457088, 
2445921; 456838. 2445992;  456525. 
2446628;  457027,  2447344;  458020, 
2447254; 457900. 2446720;  458214, 
2446760; 458887,  2446950;  459348, 
2446748; 459490. 2446382;  459454. 
2446075;  459242.  2445757;  458486. 


(x)  Kauai  4 — Cyrtandra  cyaneoides — a 
(376  ha;  928  ac) 

(A)  Unit  consists  of  the  following  13 
boiuidary  points:  Start  at  457013. 
2447427; 458066, 2447394;  457852, 
2446671; 458938.  2446966;  459350, 
2446768;  459531, 2446374;  459449, 
2446012; 459268, 2445749;  458544. 
2445536; 457395. 2445800;  456955. 
2445902;  456898,  2445915;  456486, 
2446556;  return  to  starting  point. 

(B)  Note:  Map  10  follows: 


Map  10 
Unit  4  -  Cyrtandra  cyaneoides 


■•t...\  i    '■y-* 


Critical  Habitat  Unir4         -, 

flTTTH  Cntical  Habitat  for 

Cyrtandra  cyaneoides  -  a 

1     Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/V    Coastline 


OS 


0.S 


OJ 


OlS 


(xi)  Kauai  4 — Cyrtandra  limahuliensis — 
a  (501  ha;  1,237  ac) 

(A)  Unit  consists  of  the  following  225 
boundary  points:  Start  at  460167, 
2449523; 460165,  2449520;  460143, 
2449148;  460121,  2449133;  460190, 
2449113;  459376, 2448529;  460097, 
2448660;  460288, 2448720;  460453, 
2448490;  460443, 2448485; 460474, 
2448455; 460038. 2448238; 459811, 
2448172: 458204, 2448065; 458165, 
2447893:  458096,  2447851;  458085, 
2447839; 458077. 2447822; 458073, 
2447793;  458073, 2447739; 458057, 
2447694;  458046,  2447671;  458033. 
2447617; 458027, 2447575;  458026, 
2447556;  458023,  2447548;  458009, 
2447525; 457998. 2447517;  457979. 
2447491;  457946.  2447469;  457927. 
2447446;  457899.  2447424;  457864. 
2447408; 457850,  2447402;  457830. 
2447399; 457797,  2447387;  457757, 
2447362; 457741,  2447354;  457739, 
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2447359 
2447375 
2447425 
2447466 
2447503 
2447540 
2447595 
2447615 
2447650 
2447706 
2447802 
2447832 
2447860 
2447967 
2448093 
2448143 
2448209 
2448261 
2448278 
2448323 
2448361 
2448416 
2448448 
2448474 
2448512 
2448568 
2448609 
2448627 
2448644 
2448682 
2448726 
2448787 
2448821 
2448849 
2448874 
2448911 
2448985 
2449029; 
2449067 
2449106 
2449139 
2449153 
2449186 
2449236 
2449313 
2449367 
2449394 
2449399 
2449398 
2449414 
2449416 
2449406 
2449410 
2449423 
2449428 
2449417 
2449403 
2449409 
2449430 
2449428 
2449411 
2449407 
2449422 
2449429 
2449421 
2449425 
2449422 
2449409 


; 457725 

2447369; 

; 457694 

2447401; 

; 457690 

2447445; 

; 457667 

2447490; 

; 457639 

2447513; 

; 457587 

2447559; 

; 457538 

2447604; 

; 457505 

2447643; 

; 457473 

2447678; 

; 457446 

2447731; 

; 457389 

2447810; 

; 457310 

2447844; 

; 457274 

2447898; 

; 457193 

2448027; 

; 457124 

2448122; 

; 457089 

2448187; 

; 457048 

2448243; 

; 457029 

2448269; 

; 457031 

2448299; 

; 457031 

2448342; 

; 457016 

2448395; 

; 457002 

2448438; 

; 456991 

2448459; 

; 456957 

2448488; 

; 456930 

2448544; 

; 456896 

2448595; 

; 456870 

2448619; 

; 456832 

2448632; 

; 456771 

2448662; 

: 456733 

2448698; 

;  456697 

2448759; 

; 456671 

2448799; 

;  456635 

2448836; 

;  456596 

2448859; 

; 456572 

2448891; 

; 456551 

2448951; 

; 456535 

2449004; 

; 456526 

2449045; 

; 456504 

2449086; 

; 456476 

2449128; 

; 456446 

2449150; 

; 456419 

2449170; 

; 456395 

2449205; 

; 456386 

2449264; 

; 456395 

2449355; 

; 456394 

2449381; 

; 456401 

2449399; 

; 456420 

2449397; 

; 456457 

2449404; 

;  456501 

2449416; 

; 456533 

2449412; 

; 456586 

2449405; 

; 456620 

2449418; 

; 456647 

2449426; 

; 456681 

2449425; 

; 456733 

2449409; 

; 456769 

2449404; 

;  456807 

2449421; 

; 456826 

2449432; 

; 456852 

2449419; 

: 456869 

2449407; 

; 456889 

2449412; 

; 456924 

2449429; 

; 456969 

2449426; 

; 457000 

2449421; 

; 457042 

2449425; 

; 457064 

2449414; 

; 457083 

2449408; 

457716, 
457689. 
457684, 
457653, 
457604, 
457545, 
457528, 
457502, 
457457, 
457399, 
457328, 
457297, 
457234, 
457148, 
457112, 
457076, 
457032, 
457028, 
457032, 
457028, 
457005, 
456998, 
456973, 
456943, 
456916, 
456883, 
456856, 
456801, 
456748, 
456713, 
456679, 
456652, 
456615, 
456583, 
456563, 
456541, 
456530. 
456516, 
456491, 
456462, 
456435, 
456404, 
456387, 
456390, 
456394, 
456397, 
456407, 
456439, 
456483, 
456513, 
456569, 
456603. 
456633, 
456662, 
456706, 
456752, 
456787, 
456818, 
456836, 
456862, 
456878, 
456910, 
456941, 
456991, 
457034, 
457049, 
457073, 
457097, 


2449407;  457107, 2449413; 457123, 
2449423; 457132, 2449429;  457141, 
2449431; 457168, 2449428;  457205, 
2449431;  457229,  2449432;  45/255, 
2449429;  457276,  2449429;  457289, 
2449431;  457300,  2449437; 457307, 
2449440; 457314, 2449440;  457325. 
2449437; 457352, 2449440; 457363. 
2449443;  457395,  2449451;  457417, 
2449451; 457492,  2449461;  457515, 
2449471;  457522,  2449475;  457547, 
2449505;  457592,  2449538;  457610, 
2449548;  457618,  2449556;  457631, 
2449564;  457646.  2449571; 457651, 
2449568;  457672.  2449547;  457689. 
2449529; 457699. 2449522; 457714. 
2449515; 457742,  2449506;  457770, 
2449483;  457776,  2449475;  457788, 
2449467;  457825,  2449449;  457846, 
2449433;  457856, 2449429;  457917, 
2449393;  457954,  2449369;  458004, 
2449331; 458025,  2449313;  458037, 
2449307; 458058, 2449301;  458141, 
2449491; 458199,  2449615;  458316, 
2449881; 458363, 2449984; 459083, 
2449224;  return  to  starting  point. 

(B)  Note:  Map  11  follows: 


Map  11 
Unit  4  -Cyrtandra  limahuliensis  -  a 


^>.-4X- 


I       I  Critical  Habitat  Unit  4 

lllllll  Critical  Habitat  for 

Cyrtandra  ImuAuliensis  -  a 

/■'■■.'    Elevation  (1, OOO-ft.  contours) 

/S/  MaiorRoad 

/v    Coastline 


05 


0.5 


OJ 


OS 


(xii)  Kauai  4 — Cyrtandra 
limahuliensis— h  (353  ha;  873  ac) 

(A)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  457088, 
2445921;  456838,  2445992;  456525, 
2446628; 457027, 2447344; 458020, 
2447254;  457900, 2446720;  458214, 
2446760; 458887, 2446950;  459348, 
2446748;  459490,  2446382;  459454, 
2446075; 459242, 2445757;  458486. 
2445521; 457390, 2445835;  return  to 
starting  point. 

(B)  Note:  Map  12  follows: 
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Map  12 
Unit  4  -  Cyrtandra  limahuUensis  -  b 


Critical  Habitat  Unit  4 

[fnni  Critical  Habiut  for 

Cyrtandra  hmahulterais  •  b 

Elevation  ( 1 .000-ft.  contours) 

/\/  Major  Road 

/v    Coastline 


(xiji)  Kauai  4 — Hibiscus  clayi — a  (4  ha; 
9ac) 

(A)  Unit  consists  of  the  following  70 
boundary  points:  Start  at  457819, 


2447272 
2447038 
2447009 
2447011 
2447015 
2447025 
2447055 
2447065 
2447067 
2447067 
2447062 
2447060 
2447065 
2447077 
2447086 
2447095 
2447105 
2447102 


458020. 2447254;  457971, 
457967,  2447019;  457946, 
457942, 2447010;  457938. 
457936, 2447012;  457933, 
457932, 2447018;  457930, 
457932, 2447041;  457933, 
457933. 2447059;  457931, 
457930, 2447067;  457928, 
457921, 2447067;  457918, 
457917. 2447066;  457910, 
457908,  2447062;  457898, 
457896.  2447062;  457894, 
457893, 2447069; 457890, 
457888,  2447085; 457888. 
457887,  2447093;  457887, 
457884. 2447100;  457878. 
457871. 2447102; 457868, 
457858,  2447103;  457848, 


2447115; 457838. 
2447123; 457835, 
2447127;  457828, 
2447128; 457818, 
2447127; 457810, 
2447118;  457794, 
2447125; 457792. 
2447135:457795. 
2447165; 457800, 
2447183; 457800. 
2447192;  457803. 
2447209; 457818. 
2447224; 457826. 
2447234; 457829. 
2447246; 457825. 
2447254:457823. 
starting  point. 
(B)  Note:  Map  1 


2447120; 
2447125; 
2447128; 
2447128; 
2447123; 
2447120; 
2447128; 
2447145; 
2447176; 
2447185; 
2447195; 
2447215; 
2447227; 
2447244; 
2447251; 
2447264; 

3  follows: 


457837, 
457831, 
457822, 
457816, 
457798, 
457792, 
457793, 
457799, 
457800, 
457801, 
457814. 
457825, 
457829. 
457828. 
457824, 
return  to 


Map  13 
Unit  4  -Hibiscus  clayi  ■ 


■  Tv^  •. 


■""•■■ '■•.r'»"i  .  ..'■'>;, 


Critical  Habiut  Unit  4 

Critical  Habitat  for 
Hibiscus  clayi  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  MaiorRoad 

/V  CoMttoic 


2447108; 457844, 2447111; 457841. 


(xiv)  Kauai  4 — Hibiscus  clayi — b  (85  ha; 
210  ac) 

(A)  Unit  consists  of  the  following  421 
boundary  points:  Start  at  458269, 
2446775; 458887, 2446950;  459348, 


2446748 
2446075 
2445731 
2445734 
2445738 
244574S 
2445755 
2445765 
2445772 
2445793 
2445797 
2445799 
2445805 
2445815 
2445831 
2445845 
2445859 
2445863 
2445871 
2445882 
2445892 
2445900 
2445913 
'2445921 
2445925 
2445938 
2445945 
2445953 
2445965 
2445975 
2446025 
2446045 
2446055 
2446068 
2446075 
2446095 
2446102 
2446105 
2446106 
2446105 
2446100 
2446096 
2446086 
2446065 
2446060 
2446057 
2446061 
2446067 
2446062 
2446069 
2446070 
2446069 
2446072 
2446064 
2446057 
2446056 
2446065 
2446097 
2446105 
2446112 
^446125 
2446135 
2446135 
2446137 
2446143 
2446145 
2446165 
2446182 


459490. 

459242, 

459158, 

459138, 

459126. 

459127. 

459142. 

459142. 

459135. 

459112. 

459106. 

459095. 

459085. 

459087. 

459103. 

459111. 

459118, 

459128. 

459134. 

459135. 

459135. 

459131. 

459123. 

459117. 

459114. 

459118. 

459126. 

459132. 

459132. 

459133, 

459130, 

459131, 

459124. 

459116. 

459118. 

459120. 

459117, 

459109, 

459088, 

459080, 

459068, 

459067, 

459069, 

459070, 

459066, 

459048, 

459038. 

459018, 

458998. 

458988, 

458968, 

458948, 

458938, 

458908, 

458889, 

458884, 

458887, 

458900, 

458905, 

458911. 

458913, 

458898, 

458878, 

458863, 

458857, 

458861, 

458863, 

458861, 


2446382 

2445757 

2445731 

2445735 

2445743 

2445747 

2445761 

2445769 

2445775 

2445795 

2445798 

2445802 

2445812 

2445825 

2445841 

2445852 

2445863 

2445866 

2445875 

2445885 

2445895 

2445905 

2445915 

2445924 

2445935 

2445941 

2445948 

2445955 

2445969 

2446005 

2446035 

2446048 

2446061 

2446073 

2446086 

2446096 

2446104 

2446106 

2446105 

2446103 

2446097 

2446095 

2446066 

2446064 

2446057 

2446059 

2446063 

2446064 

2446067 

2446070 

2446070 

2446071 

2446072 

2446061 

2446056 

2446061 

2446076 

2446104 

2446109 

2446115 

2446130 

2446136 

2446136 

2446140 

2446144 

2446152 

2446179 

2446185 


459454, 

459159, 

459148, 

459131, 

459125, 

459138, 

459144, 

459138, 

459116, 

459110, 

459102, 

459089, 

459082. 

459093, 

459106, 

459114, 

459120. 

459133. 

459135. 

459135. 

459133. 

459126. 

459118, 

459116, 

459116. 

459123. 

459130. 

459133. 

459131. 

459130. 

459131, 

459129, 

459118, 

459115, 

459120, 

459118, 

459113, 

459097, 

459086, 

459073. 

459067. 

459068. 

459070, 

459068. 

459058. 

459044, 

459028, 

459008, 

458992. 

458978, 

458958, 

458942. 

458918, 

458898, 

458888, 

458883, 

458896, 

458901. 

458908, 

458916. 

458908. 

458888, 

458871, 

458858, 

458857. 

458864. 

458862. 

458865. 
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2446189 
2446191 
2446192 
2446196 
2446202 
2446215 
2446231 
2446245 
2446255 
2446262 
2446267 
2446281 
2446295 
2446302 
2446305 
2446311 
2446323 
2446335 
2446345 
2446355 
2446356 
2446361 
2446362 
'2446361 
2446361 
2446358 
2446354 
2446355 
2446356 
2446349; 
2446346 
2446337 
2446338 
2446341 
2446338 
2446335 
2446327 
2446319 
2446314 
2446312 
2446311 
2446309 
2446303 
2446294 
2446291 
2446298 
2446300 
2446290 
2446287 
2446282 
2446275 
2446273 
2446271 
2446269 
2446262 
2446259 
2446265 
2446271 
2446265 
2446251 
2446249 
2446249 
2446246 
2446243 
2446243 
2446241 
2446236 
2446241 


; 458868 

2446191; 

; 458875 

2446192; 

; 458885 

2446195; 

; 458888 

2446197; 

; 458894 

2446205; 

; 458894 

2446225; 

; 458891 

2446237; 

; 458892 

2446251; 

; 458896 

2446257; 

; 458904 

2446265; 

; 458912 

2446275; 

; 458912 

2446285; 

;  458914 

2446299; 

; 458920 

2446303; 

; 458938 

2446307; 

: 458968 

2446322; 

; 458971 

2446325; 

;  458982 

2446341; 

: 458983 

2446350; 

;  458969 

2446356; 

; 458953 

2446360; 

;  458938 

2446362; 

; 458931 

2446362; 

;  458918 

2446361; 

; 458888 

2446361; 

; 458871 

2446355; 

; 458858 

2446354; 

; 458848 

2446356; 

; 458838 

2446354; 

;  458820 

2446346; 

;  458798 

2446342; 

;  458768 

2446336; 

; 458758 

2446339; 

; 458738 

2446341; 

; 458718 

2446335; 

; 458712 

2446331; 

; 458707 

2446325; 

; 458700 

2446315; 

; 458698 

2446314; 

; 458688 

2446312; 

; 458668 

2446310; 

; 458658 

2446308; 

; 458617 

2446296; 

; 458588 

2446292; 

; 458568 

2446295; 

; 458558 

2446299; 

; 458545 

2446299; 

;  458508 

2446289; 

;  458503 

2446285; 

;  458494 

2446279; 

; 458480 

2446273; 

; 458468 

2446270; 

; 458453 

2446270; 

; 458444 

2446265; 

; 458434 

2446260; 

; 458417 

2446264; 

; 458412 

2446269; 

;  458398 

2446267; 

; 458388 

2446256; 

; 458378 

2446249: 

; 458358 

2446251; 

;  458345 

2446248; 

;  458328 

2446242; 

;  458308 

2446244; 

; 458298 

2446243; 

;  458288 

2446239; 

; 458270 

2446237; 

; 458256 

2446243L 

458872, 

458878, 

458887^ 

458892, 

458895, 

458892,. 

458890, 

458893. 

458901, 

458906, 

458912. 

458913, 

458918. 

458928. 

458948. 

458970. 

458978. 

458985. 

458978. 

458968. 

458948, 

458936, 

458922, 

458902, 

458878, 

458868, 

458853, 

458847. 

458828. 

458818. 

458778. 

458762. 

458748, 

458726, 

458717. 

458708, 

458704, 

458699, 

458691, 

458678, 

458664, 

458641, 

458608, 

458578, 

458561, 

458548, 

458528, 

458506. 

458498, 

458485, 

458478, 

458458, 

458448, 

458438. 

458428. 

458416. 

458408. 

458397. 

458382. 

458368. 

458348, 

458338. 

458321, 

458300. 

458293, 

458278, 

458258, 

458255. 


2446245 
2446257 
2446260 
2446270 
2446271 
2446274 
2446279 
2446283 
2446285 
2446284 
2446289 
2446300 
2446305 
2446315 
2446325 
2446328 
2446326 
2446326 
2446331 
2446335 
2446345 
2446349 
2446354 
2446365 
2446380 
2446385 
2446395 
2446411 
2446419 
2446427 
2446427 
2446425 
2446429 
2446433 
2446439 
2446447 
2446455 
2446465 
2446468 
2446469 
2446473 
2446486 
2446505 
2446513 
2446525 
2446535 
2446541 
2446553 
2446559 
2446575 
2446585 
2446595 
2446602 
2446615 
2446630; 
2446639 
2446655 
2446672 
2446677 
2446682 
2446685 
2446693 
2446695 
2446697 
2446691 
2446690 
2446687 
2446684 


; 458251 

2446255; 

;  458248 

2446258; 

; 458228 

2446268; 

;  458218 

2446271; 

;  458208 

2446273; 

;  458205 

2446275: 

;  458198 

2446282; 

: 458187 

2446284; 

; 458172 

2446284; 

; 458167 

2446284; 

; 458155 

2446292; 

;  458145 

2446302; 

;  458148 

2446310; 

; 458178 

2446321; 

; 458196 

,2446327; 

; 458218 

2446326; 

; 458248 

2446326; 

; 458268 

2446328; 

; 458278 

2446333; 

; 458278 

2446337: 

;  458261 

2446348; 

; 458248 

2446351; 

; 458232 

2446355; 

; 458252 

2446371; 

; 458278 

2446382; 

; 458294 

2446389; 

:  458308 

2446406; 

;  458315 

2446415; 

:  458308 

2446421; 

;  458278 

2446427; 

:  458269 

2446426; 

; 458258 

2446425; 

; 458248 

2446431; 

;  458244 

2446435; 

: 458239 

2446446; 

; 458235 

2446451; 

; 458226 

2446463; 

; 458228 

2446466; 

; 458243 

2446469; 

;  458248 

2446471; 

;  458250 

2446475; 

; 458246 

2446495; 

:  458240 

2446507; 

; 458234 

2446515; 

;  458233 

2446530; 

; 458238 

2446539; 

: 458245 

2446545; 

; 458252 

2446555; 

; 458257 

2446565: 

; 458250 

2446577; 

;  458243 

2446590; 

; 458255 

2446598; 

;  458268 

2446605; 

;  458288 

2446625; 

:  458298 

2446634; 

; 458311 

2446645; 

; 458321 

2446665; 

; 458312 

2446675; 

;  458302 

2446679; 

; 458286 

2446683; 

; 458282 

2446688; 

; 458277 

2446694; 

; 458268 

2446698; 

;  458248 

2446693; 

; 458238 

2446690; 

: 458224 

2446689; 

; 458212 

2446685; 

;  458207 

2446684; 

458250, 
458244, 
458223, 
458214, 
458207, 
458202, 
458196, 
458178. 
458168, 
458158. 
458147. 
458143. 
458161, 
458189, 
458198. 
458238. 
458257. 
458273, 
458280. 
458268. 
458258. 
458237. 
458239, 
458273, 
458287, 
458300, 
458313, 
458312, 
458288, 
458276, 
458258, 
458252, 
458246, 
458242, 
458238, 
458229. 
458225. 
458236. 
458244, 
458250, 
458249, 
458241, 
458236, 
458231, 
458235. 
458242. 
4582J51. 
458254. 
458253, 
458240, 
458249, 
458262, 
458279, 
458293, 
458304, 
458320, 
458315, 
458308, 
458288, 
458284, 
458278, 
458275, 
458258, 
458242. 
458228, 
458218, 
458208, 
458203. 


2446685;  458200,  2446687;  458200, 
2446688; 458201,  2446695;  458206, 
2446707; 458208, 2446710; 458214, 
2446719; 458228, 2446739; 458230, 
2446741;  458247, 2446757;  458258, 
2446772;  retiun  to  starting  point. 

(B)  Note:  Map  14  follows: 


Map  14 
Vwit4'Hibiscmclgyi'b 


'^••1  "'< 


Critical  Habitat  Unit  4 

[TTTTTI  Critical  Habitat  for 
Hibiscus  clayi  -  b 

v    EievKion  (1,000-ft.  contours) 

A/  MaiorRowl 

/v   Coasdine 


OJ 


03     0     Al 


OS 


(xv)  Kauai  4 — Hibiscus  clayi— c  (590  ha; 
1,458  ac) 

(A)  Unit  consists  of  the  following  192 
boundary  points:  Start  at  457668. 


2449552 
2449529 
2449515 
2449483 
2449467 
2449433 
2449393 
2449331 
2449307 


457672,  2449547 
457699,  2449522 
457742, 2449506 
457776, 2449475 
457825, 2449449 
457856, 2449429 
457954,  2449369; 
458025,  2449313 
458058, 2449301 


2449491;  458199.  2449615 


457689, 
457714. 
457770, 
457788, 
457846, 
457917, 
458004, 
458037, 
458141, 
458316, 


2449881; 458363.  2449984;  459083. 
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2449224 

2449189 

2448172 

2447893 

2447839 

2447793 

2447694 

2447617 

2447556 

2447525 

2447491 

2447446 

2447422 

2447451 

2447453 

2447484 

2447524 

2447539 

2447573 

2447621 

2447656 

2447707 

2447753 

2447810 

2447864 

2447884 

2447868 

2447967 

2448093 

2448143 

2448209 

2448261 

2448278 

2448323 

2448361 

2448416 

2448448 

2448474 

2448512 

2448568 

2448609 

2448627 

2448644 

2448682 

2448726 

2448787 

2448821 

2448849 

2448874 

2448911 

2448985 

2449029 

2449095 

2449179 

2449240 

2449303 

2449316 

2449376 

2449417 

2449374 

2449378 

2449372 

2449429 

2449426 

2449421 

2449425 

2449414 

2449408 


460578.  2449637 
460925,  2448495 
458204.  2448065 
458096.  2447851 
458077.  2447822 
458073. 2447739 
458046.  2447671 
458027.  2447575 
458023.  2447548 
457998.  2447517 
457946.  2447469 
457899,  2447424 
457848.  2447449 
457802.  2447444 
457756.  2447462 
457751.2447506 
457741.2447534 
457676. 2447562 
457640.  2447603 
457575. 2447659 
457529, 2447667 
457532. 2447722: 
457500.  2447771; 
457459,  2447812; 
457412.  2447879; 
457345,  2447859; 
457274, 2447898; 
457193,  2448027; 
457124,2448122; 
457089,  2448187; 
457048, 2448243; 
457029,  2448269; 
457031,  2448299; 
457031,  2448342; 
457016. 2448395: 
457002,  2448438; 
456991,  2448459; 
456957, 2448488; 
456930.  2448544; 
456896,  2448595; 
456870,  2448619; 
456832. 2448632; 
456771.2448662; 
456733,  2448698; 
456697,  2448759; 

456671,  2448799; 
456635,  2448836: 
456596,  2448859; 
456572,  2448891; 
456551,  2448951; 
456535.  2449004: 
456546,  2449060; 
456553,2449134; 
456513.  2449208; 
456555, 2449262; 
456546, 2449327; 
456652, 2449333; 

456672,  2449396; 
456733. 2449409; 
456817. 2449409; 
456880, 2449352; 
456897. 2449409; 
456941.  2449429; 
456991.2449421: 
457034. 2449425; 
457049, 2449422; 
457073. 2449409; 
457097. 2449407; 


: 461026. 
459811. 
458165. 

: 458085. 

; 458073. 

; 458057. 

; 458033, 
458026, 

; 458009. 
457979. 

; 457927, 
457864, 
457822, 
457771. 
457757. 
457752. 
457689, 
457651. 
457586. 
457553, 
457502, 
457544. 
457492, 
457439, 
457371, 
457332. 
457234. 
457148. 
457112. 
457076, 
457032. 
457028, 
457032. 
457028. 
457005. 
456998, 
456973, 
456943, 
456916. 
456883. 
456856, 
456801, 
456748. 
456713, 
456679, 
456652, 
456615, 
456583. 
456563, 
456541. 
456530. 
456540, 
456490, 
456520, 
456524. 
456600. 
456652, 
456706. 
456778. 
456862. 
456895. 
456924, 
456969. 
457000. 
457042. 
457064. 
457083. 
457107. 


2449413;  457123,  2449423; 
2449429;  457141,  2449431; 
2449428;  457205. 2449431; 
2449432;  457255.  2449429; 
2449429; 457289. 2449431; 
2449437; 457307. 2449440: 
2449440:  457325,  2449437; 
2449440; 457363, 2449443; 
2449451; 457417.  2449451; 
2449461;  457518.  2449446; 
2449437; 457542. 2449435; 
2449428;  457557.  2449434; 
2449453; 457546.  2449470; 
2449490; 457547. 2449505; 
2449538; 457610. 2449548; 
2449546;  457638.  2449550; 
2449548;  457660. 2449547; 
starting  point. 
(B)  Note:  Map  15  follows: 


457132. 
457168. 
457229. 
457276. 
457300. 
457314, 
457352, 
457395. 
457492. 
457527. 
457550. 
457555. 
457543. 
457592. 
457619. 
457649. 
return  to 


Map  15 
Unit  4  -Hibiscus  clayi  • 


v---. 


•-.>■•.. -•*.■. 


..-v-m:    ■■^■■' 


K  h.Va  :^5f • 


V 


I       I  Critical  Hibitat  Unit  4 

(mm  Critical  Habitat  for 
Hibiscus  clayi  -  c 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/v    Coastline 


OS 


OJ 


OJ     0     05 


(xvi)  Kauai  4 — Hibiscus  dayi—d  (48  ha; 
119  ac) 

(A)  Unit  consists  of  the  following  283 
boundary  points:  Start  at  457027. 


2447344 

2447282 

2447265 

2447259 

2447255 

2447241 

2447235 

2447215 

2447195 

2447185 

2447173 

2447169 

2447166 

2447160 

2447152 

2447139 

2447135 

2447128 

2447115 

2447105 

2447086 

2447075 

2447068 

2447062 

2447055 

2447032 

2447017 

2447012 

2446995 

2446983 

2446945 

2446937 

2446928 

2446919 

2446906 

2446895 

2446887 

2446881 

2446879 

2446874 

2446868 

2446858 

2446845 

2446838 

2446837 

2446831 

2446823 

2446815 

2446814 

2446810 

2446807 

2446803 

2446805 

2446809 

2446825 

2446828 

2446834 

2446831 

2446825 

2446822 

2446823 

2446828 

2446833 

2446838 

2446838 

2446831 

24^6834 

2446839 


457644. 2447288 
457658. 2447272 
457675, 2447261 
457680. 2447257 
457680. 2447245 
457676. 2447237 
457669,  2447225 
457663, 2447205 
457661.2447192 
457651.2447175 
457648. 2447172 
457638. 2447166 
457631. 2447162 
457625. 2447158 
457618, 2447148 
457605,  2447138 
457600.  2447133 
457591. 2447122 
457584. 2447109 
457582. 2447095 
457576. 2447085 
457571. 2447072 
457564. 2447065 
457556. 2447057 
457552. 2447051 
457537, 2447025 
457536. 2447015 
457537. 2447005 
457545. 2446985 
457557, 2446955 
457558, 2446941 
457551. 2446932 
457540.  2446924 
457531.2446913 
457524. 2446899 
457522, 2446892 
457517.2446885 
457508.  2446880 
457497. 2446877 
457483. 2446871 
457471.2446863 
457458. 2446852 
457448. 2446842 
457428. 2446838 
457408. 2446834 

457398. 2446828 
457385. 2446818 

457379. 2446814 
457371. 2446812 
457354.  2446809 
457344. 2446805 
457336. 2446803 
457327, 2446805 

457319. 2446815 
457308. 2446825 
457298.  2446830 
457258.  2446833 

457244. 2446829 
457228. 2446822 
457218. 2446821 
457213. 2446825 
457208,  2446831 

457200. 2446837 

457191. 2446838 
457168. 2446832 
457155. 2446832 

457138. 2446839 
457118.2446836 


457645. 

457670, 

457678. 

457682. 

457678, 

457674. 

457666. 

457662. 

457657. 

457650. 

457644. 

457637, 

457628. 

457621. 

457608. 

457602. 

457595. 

457586. 

457584. 

457577. 

457573. 

457568. 

457561. 

457555. 

457541, 

457536. 

457536, 

457541, 

457546, 

457560. 

457556. 

457545, 

457535, 

457527, 

457523. 

457518, 

457512. 

457504. 

457489. 

457478. 

457465, 

457452, 

457438. 

457418. 

457403. 

457391, 

457381. 

457378. 

457358. 

457347. 

457338. 

457328. 

457322, 

457318, 

457302, 

457268. 

457248. 

457236. 

457225. 

457216. 

457211, 

457206. 

457198. 

457188. 

457158. 

457148. 

457128, 

457108. 
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2446831 

2446813 

2446796 

2446775 

2446769 

2446765 

2446774 

2446780 

2446797 

2446816 

2446844 

2446867 

2446872 

2446867 

2446861 

2446845 

2446825 

2446808 

2446785 

2446774 

2446758 

2446745 

2446725 

2446715 

2446710 

2446707 

2446710 

2446720 

2446726 

2446732 

2446735 

2446728 

2446706 

2446686 

2446676 

2446664 

2446647 

2446641 

2446626 

2446619 

2446610 

2446606 

2446586 

2446579 

2446566 

2446546 

2446527 

2446522 

2446518 

2446512 

2446508 

2446504 

2446499; 

2446486 

2446472 

2446463 

2446456 

2446439 

2446426 

2446406 

2446396 

2446392 

2446370 

2446364 

2446358 

2446355 

2446360 

2446360 


457088 
457068 
457044 
457038 
457028 
457013 
457007 
456994 
456982 
456968 
456950 
456938 
456918 
456914 
456911 
456914 
456919 
456924 
456920 
456920 
456921 
456920 
456916 
456912 
456898 
456882 
456868 
456854 
456823 
456800 
456788 
456785 
456786 
456791 
456794 
456798 
456797 
456777 
456771 
456758 
456746 
456736 
456748 
456753 
456763 
456768 
456770 
456778 
456791 
456798 
456808 
456838 
456844 
456843 
456850 
456863 
456870 
456882 
456882 
456883 
456881 
456852 
456845 
456822 
456788 
456768 
456748 
456728 


.  2446819 
.  2446807 
, 2446780 
, 2446772 
. 2446765 
. 2446770 
. 2446775 
. 2446791 
. 2446809 
, 2446830 
. 2446855 
. 2446868 
. 2446869 
.  2446865 
, 2446855 
. 2446835 
. 2446816 
. 2446795 
. 2446775 
. 2446765 
. 2446753 
. 2446743 
. 2446718 
, 2446712 
. 2446708 
.  2446709 
. 2446715 
. 2446721 
. 2446730 
, 2446734 
. 2446734 
. 2446719 
. 2446696 
. 2446678 
. 2446672 
. 2446656 
, 2446646 
, 2446627 
, 2446623 
, 2446616 
. 2446608 
. 2446596 
. 2446581 
. 2446576 
, 2446556 
. 2446536 
. 2446526 
. 2446521 
. 2446516 
. 2446509 
. 2446505 
. 2446501 
. 2446496 
, 2446476 
, 2446467 
. 2446460 
. 2446456 
. 2446436 
. 2446416 
. 2446401 
. 2446394 
. 2446372 
. 2446369 
. 2446362 
. 2446354 
. 2446358 
. 2446361 
, 2446357 


457078. 
457057. 
457041. 
457035. 
457018, 
457008, 
457003. 
456990, 
456978. 
456958. 
456940. 
456928. 
456916, 
456912, 
456912, 
456917. 
456921. 
456923. 
456920, 
456921. 
456921, 
456917, 
456915, 
456908. 
456888. 
456878. 
456858. 
456839. 
456808, 
456789, 
456786. 
456785. 
456788, 
456793, 
456797, 
456797, 
456793, 
456775, 
456765, 
456748. 
456743. 
456742. 
456751. 
456756. 
456770. 
456769. 
456775. 
456788. 
456795, 
456801, 
456816, 
456842, 
456844, 
456845, 
456856, 
456869, 
456881, 
456883, 
456883, 
456882. 
456878. 
456848, 
456830, 
456808. 
456778, 
456758, 
456738, 
456727, 


2446356;  456716,  2446348;  456709, 
2446345;  456708. 2446345;  456700. 
2446344: 456698. 2446344; 456688. 
2446342: 456678.  2446340;  456675. 
2446339; 456668.  2446337;  456525. 
2446628;  return  to  starting  point. 
(B]  Note:  Map  16  follows: 


Map  16 
Unit  4  -  Hibiscus  clayi  -  d 


Criticai  Habitat  Unit  4 

HIIIH  Critical  Habitat  for 
Hibiscus  clayi  -  d 

V    Elevation  (1,000-ft  contours) 

/V  MajorRoMi 

/v    Coastline 


OJ 


OS  Mils 


lU     0     05  Klimmi 


(xvii)  Kauai  4 — Hibiscus  clayi — e  (19  ha; 
47  ac) 

(A)  Unit  consists  of  the  following  225 
boundary  points:  Start  at  459000. 
2445681;  458500. 2445525;  458499. 
2445526;  458498. 2445527;  458493. 
2445530; 458488. 2445532;  458485. 
2445533; 458478. 2445534;  458469. 
2445547; 458468. 2445547;  458463. 
2445550;  458458.  2445552;  458448. 
2445549;  458440. 2445544;  458428. 
2445540; 458422.  2445539;  458288. 
2445578; 458285. 2445582;  458281. 
2445586; 458273. 2445590;  458268. 
2445593;  458266.  2445596;  458263. 
2445601; 458259,  2445606;  458254, 


2445611: 

458248. 

2445616; 

2445616; 

458244. 

2445622; 

2445626; 

458248. 

2445632; 

2445645; 

458259. 

2445646; 

2445649; 

458268. 

2445650; 

2445651; 

458283. 

2445651; 

2445653. 

458306. 

2445656; 

2445661 

458328. 

2445663; 

2445666 

458333. 

2445671; 

2445676 

458328. 

2445683; 

2445686 

458318. 

2445691; 

2445693 

458312. 

2445696: 

2445698 

458307. 

2445704; 

2445726 

458283. 

2445731; 

2445736 

458271. 

2445738; 

2445740 

458265. 

2445743; 

2445746 

458261. 

2445748; 

2445754 

458255, 

2445756; 

2445758 

458248, 

2445760; 

2445766 

458242. 

2445770; 

2445782 

458230. 

2445786; 

2445787 

458228. 

2445788; 

2445793 

458225. 

2445796; 

2445806 

458222. 

2445816; 

2445836 

458212. 

2445849; 

2445855 

458207. 

2445856; 

2445857 

458211. 

2445863; 

2445866 

458217, 

2445867; 

2445872 

458232. 

2445872; 

2445872 

458245. 

2445872; 

2445872 

, 458253. 

2445870; 

2445866 

458266, 

2445863; 

2445862 

458278, 

2445859; 

2445862 

. 458302. 

2445866; 

2445867 

458311. 

2445869; 

2445870 

, 458327. 

2445866; 

2445865 

. 458332, 

2445860: 

2445854 

. 458338. 

2445852; 

2445850 

. 458351 

2445853; 

2445858 

. 458358 

2445861; 

2445866 

; 458375 

2445862; 

2445860 

; 458388 

2445849; 

2445846 

, 458398 

2445841; 

2445836 

. 458418 

2445833; 

2445833 

. 458431 

2445833; 

2445835 

. 458446. 

2445838; 

2445841 

. 458450, 

2445844; 

2445852 

. 458454. 

2445866; 

2445876 

. 458457 

2445885; 

2445887 

; 458458, 

2445890; 

2445892 

. 458468 

2445893: 

2445892 

, 458482 

2445892; 

2445893 

. 458488 

2445893; 

2445892 

; 458498 

2445891; 

2445883 

; 458523, 

2445880; 

2445876 

, 458536 

2445873; 

2445872 

. 458548, 

2445871; 

2445868 

, 458552. 

2445865; 

2445862 

, 458558 

2445859; 

2445855 

, 458567 

2445854; 

2445854 

; 458578, 

2445853; 

2445849 

. 458598, 

2445849; 

2445851 

. 458608, 

2445853; 

2445855 

. 458618 

2445865: 

2445871 

; 458625, 

2445875; 

2445879 

; 458632, 

2445882; 

2445885 

, 458647 

2445884; 

2445884 

. 458663. 

2445885; 

458248. 
458244, 
458258. 
458265. 
458278. 
458291. 
458323. 
458332. 
458334. 
458326, 
458316, 
458311, 
458288, 
458274. 
458268. 
458263. 
458257. 
458251. 
458244. 
458234. 
458229. 
458226. 
458224. 
458217. 
458207. 
458207. 
458215. 
458228. 
458235. 
458248. 
45&261, 
458268. 
458292. 
458307. 
458318, 
458328, 
458336. 
458348. 
458356. 
458368, 
458378. 
458392. 
458408, 
458428, 
458439. 
458448. 
458452. 
458455. 
458457. 
458462, 
458478, 
458486, 
458495, 
458516, 
458528. 
458538. 
458551. 
458555. 
458565. 
458568, 
458588, 
458603. 
458610. 
458623. 
458628, 
458638, 
458658, 
458667. 
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2445886 
2445888 
2445881 
2445876 
2445871 
2445868 
2445863 
2445858 
2445855 
2445848 
2445844 
2445842 
2445838 
2445834 
2445830 
2445825 
2445818 
2445813 
2445801 
2445791 
2445786 
2445781 
2445773 
2445770 
2445772 
2445769 
2445755 
2445735 
2445725 
2445717 
2445712 
2445706 
2445685 


458688.  2445888 
458698.  2445885 
458708.  2445877 
458718,  2445873 
458728, 2445870 
458735,  2445865 
458743,  2445860 
458758, 2445856 
458768. 2445849 
458778.  2445845 
458798. 2445844 
458818,  2445840 
458825,  2445835 
458828,  2445832 
458840, 2445827 
458858, 2445819 
458864, 2445815 
458870.  2445807 
458878,  2445795 
458891.  2445788 
458900,  2445785 
458915,  2445775 
458928. 2445770 
458948. 2445773 
458958. 2445772 

458963,  2445765 

458964,  2445745 
458971,  2445728 
458975,  2445722 
458983,  2445715 
458988,  2445708 
458992,  2445695 


458691. 
458704. 
458709. 
458724, 
458731, 
458738. 
458751, 
458759, 
458771. 
458788, 
458808, 
458821. 
458826. 
458833. 
458843, 
458861. 
458866. 
458874. 
458884. 
458898. 
458908. 
458918. 
458938. 
458955. 
458962. 
458963, 
458967. 
458973, 
458980. 
458985, 
458989, 
458997, 


return  to  starting  point. 


(B)  Note:  Map  17  follows: 


Map  17 
Unit  4  -  Hibiscus  clayi  -  e 


Critical  Habitat  Unit  4 

[ITTTll  Cribcal  Habitat  for 
Hibiscus  clay'i  -  e 

Elevation  (1, 000-ft.  contours) 

/\/  Major  Road 

/v   Cotstline 


0.] 


0.)   Mte 


0.9      0     0  5 


(xviii)  Kauai  4 — Labordia  lydgatei — a 
(588  ha;  1.453  ac) 

(A)  Unit  consists  of  the  following  1 70 
boundary  points:  Start  at  457589. 
2449536;  457p87.  2449531;  457689. 
2449529;  457699.  2449522;  457714. 
2449515; 457742. 2449506;  457770. 
2449483; 457776. 2449475;  457788. 
2449467; 457825,  2449449;  457846. 
2449433;  457856,  2449429;  457917. 
2449393; 457954.  2449369;  458004. 
2449331; 458025. 2449313;  458037. 
2449307; 458058. 2449301;  458141. 
2449491;  458199.  2449615;  458316. 
2449881;  458363.  2449983;  458397, 
2449949; 459083. 2449224;  460011, 
2449480; 460567,  2449609;  461011, 
2449133;  46e921. 2448534;  459969. 
2448218; 459811.  2448172;  458204. 
2448065: 458165. 2447893;  458096. 
2447851; 458085, 2447839;  458077. 
2447822; 458073, 2447793;  458073. 
2447739;  458057.  2447694;  458046. 
2447671;  458033.  2447617;  458027, 


2447575; 458026.  2447556 
2447548; 458009. 2447525 
2447517; 457979. 2447491 
2447469; 457930.  2447450 
2447502; 457031, 2448340 
2448342; 457028,  2448361 
2448395; 457005,  2448416 
2448438; 456998. 2448448 
2448459; 456973. 2448474 
2448488;  456943.  2448512 
2448544; 456916,  2448568 
2448595; 456883.  2448609 
2448619; 456856, 2448627 
2448632: 456801. 2448644 
2448662; 456748.  2448682 
2448698;  456713.  2448726 
2448759; 456679.  2448787 
2448799; 456652.  2448821 
2448836;  456615, 2448849 
2448859; 456583.  2448874 
2448891; 456563, 2448911 
2448951; 456541.  2448985 
2449004;  456530.  2449029 
2449045;  456516.  2449067 
2449086;  456491,  2449106 
2449128;  456462.  2449139 
2449150;  456435.  2449153 
2449170; 456404.  2449186 
2449205; 456387.  2449236 
2449264; 456390.  2449313 
2449355; 456394,  2449367 
2449381; 456397,  2449394 
2449399;  456407,  2449399 
2449397; 456439. 2449398 
2449404;  456483.  2449414 
2449416; 456513.  2449416 
2449412; 456569.  2449406 
2449405; 456603. 2449410 
2449418;  456633. 2449423 
2449426;  456662.  2449428 
2449425;  456706. 2449417 
2449409;  456752.  2449403 
2449404; 456787.  2449409 
2449421; 456818. 2449430 
2449432; 456836, 2449428 
2449419; 456862. 2449411 
2449407; 456878, 2449407 
2449412;  456910.  2449422 
2449429;  456941.  2449429 
2449426;  456991,  2449421 
2449421;  457034,  2449425 
2449425:  457049.  2449422 
2449414;  457073.  2449409 
2449408;  457097.  2449407 
2449413;  457123. 2449423 
2449429; 457141.  2449431 
2449428; 457205.  2449431 
2449432; 457255.  2449429 
2449429; 457289.  2449431 
2449437;  457307,  2449440 
2449440; 457325. 2449437 
2449440;  457363.  2449443 
2449451;  457417.  2449451 
2449461;  457515.  2449471 
2449475;  457547.  2449505 
Starting  point. 

(B)  Note:  Map  18  follows 


458023. 

457998, 

457946. 

457669, 

457031, 

457016. 

457002, 

456991, 

456957, 

456930, 

456896, 

456870. 

456832, 

456771, 

456733. 

456697. 

456671. 

456635, 

456596, 

456572. 

456551. 

456535, 

456526, 

456504, 

456476, 

456446, 

456419, 

456395, 

456386, 

456395, 

456394. 

456401. 

456420, 

456457, 

456501, 

456533, 

456586, 

456620. 

456647, 

456681, 

456733, 

456769, 

456807, 

456826,, 

456852, 

456869, 

456889. 

456924. 

456969, 

457000. 

457042. 

457064, 

457083, 

457107, 

457132. 

457168. 

457229, 

457276. 

457300, 

457314, 

457352, 

457395, 

457492. 

457522, 

rettirn  to 
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Map  18 
Unit  4  -Labordia  fydgaiei  -  a 


'.     \  ■     ..  V-; 


1       I  Critical  Habitat  Unit  4 

mini  Critical  Habitat  for 

Labordia  lydgatei  -  a 

\     Elevation  ( 1 .000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


03 


05  Mita 


Oi     0     OJ 


(xix)  Kauai  4 — Phyllostegia  wawrana — a 
(352  ha;  869  ac) 

(A)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  457390, 
2445835 
2445992 
2446269 
2446620 
2447344 
2447000 
2446720 
2446830 
2446751 
2446382 
2445784 
2445529 


; 457088. 2445921;  456838. 
; 456709. 2446255;  456732, 
; 456702. 2446268;  456529. 
; 456709. 2446891;  457027. 
; 458020. 2447262; 457940. 
; 457957, 2446974;  457900. 
; 458214. 2446760;  458463. 
; 458936. 2446928;  459341. 
; 459365. 2446704;  459490. 
;  459454.  2446075;  459260. 
; 458941. 2445663;  458510. 
; 458255. 2445590;  458262. 
2445585;  return  to  starting  point. 

(B)  Note:  Map  19  follows: 


Map  19         j 
Hvlt  A -Phyllostegia  wawrana -a 


Critical  Habitat  Unit  4 

ffTTTH  Critical  Habitat  for 

Phyllostegia  ■wawrana  •  a 

Elevation  ( 1 .000-ft.  contours) 

/\/  Major  Road 

/  \/  Coastline 


OJ 


OJ  Mile 


0.5     0     OJ   Kilianeicn 


(xx)  Kauai  5 — Hibiscus  clayi — f  (60  ha; 
148  ac) 

(A)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  462370. 


2438990 
2439074 
2439287 
2439365 
2439625 
2439781 
2439885 
2439953 
2440042 
2440140 
2440192 
2440375 
2440505 
2440635 
■  2440744 
2440650 
2440479 
2440187 
2439916 


462438, 2439048; 462412. 
462412, 2439188; 462475. 
462548,  2439318;  462631. 
462709. 2439469; 462819, 
462845,  2439625;  463011, 
463043. 2439818;  463084, 
463074, 2439911; 463037, 
463048.  2440021;  463079. 
463121. 2440109; 463162. 
463194,  2440140;  463214. 
463183, 2440245;  463313. 
463246, 2440448;  463287. 
463298, 2440609;  463256. 
463287. 2440671;  463272, 
463433,  2440739;  463496. 
463491.  2440588;  463465. 
463459, 2440333; 463465. 
463438, 2440000;  463511. 
463517, 2439870; 463449, 


2439792;  463256.  2439766;  463183, 
2439745; 463194. 2439724;  463246. 
2439703;  463272,  2439677;  463183. 
2439474; 463126, 2439438;  463063. 
2439365; 462954, 2439297;  462938, 
2439230;  462756.  2439001;  return  to 
starting  point. 

(B)  Note:  Map  20  follows: 


Map  20 
Unit  5  -  Hibiscus  clayi  -f 


Critical  Habitat  Unit  S 

UTTTTI  Critical  Habitat  for 
Hibiscus  clayi  -f 

Elevation  (1, 000-ft.  contours) 

/\/  Major  Road 

/v    Coastline 


OJ 


0.5 


0.5 


OJ 


2439802;  463360.  2439771;  463287, 


(xxi)  Kauai  5 — Munroidendron 
racemosum — a  (60  ha;  148  ac) 

(A)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  462370, 
2438990;  462438,  2439048:  462412, 
2439074;  462412. 2439188; 462475. 
2439287;  462548,  2439318;  462631, 
2439365; 462709.  2439469;  462819, 
2439625;  462845.  2439625;  463011, 
2439781;  463043,  2439818;  463084. 
2439885; 463074.  2439911;  463037, 
2439953;  463048,  2440021;  463079, 
2440042;  463121,  2440109;  463162. 
2440140; 463194. 2440140;  463214, 
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2440192 
2440375 
2440505 
2440635 
2440744 
2440650 
2440479 
2440187 
2439916 
2439802 
2439792 
2439745 
2439703 
2439474 
2439365 


463183. 
463246, 
463298. 
463287. 
463433. 
463491. 
463459. 
463438, 
463517, 
463360. 
463256, 
463194, 
463272, 
463126, 
462954, 


2439230;  462756, 
starting  point. 
(B)  Note:  Map  2 


2440245: 
2440448; 
2440609; 
2440671; 
2440739; 
2440588; 
2440333; 
2440000; 
2439870; 
2439771; 
2439766; 
2439724; 
2439677; 
2439438; 
2439297; 
2439001; 

1  follows: 


463313. 
4fr3287, 
463256, 
463272. 
463496. 
463465, 
463465, 
463511. 
463449, 
463287, 
463183, 
463246, 
463183, 
463063, 
462938, 
return  to 


Map  21 
Unit  5 
Munroidendron  racemosum 


Critical  Habitat  Unit  S 

mini   Critical  Habitat  for 

Munroidendron  racemosum  -  a 

Elevation  ( 1,000-fl  contours) 
/\/  Major  Road 
/v    Coastline 


0.3 


05 


OJ      0     OJ 


(xxii)  Kauai  6 — Brighamia  insignis — a 
(63  ha;  156  ac) 

(A)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  462682, 
2426559;  462657,  2426391;  462532, 
2426329; 462422, 2426274; 462417, 


2426272; 462234, 2426225;  462055. 
2426178; 461911, 2426141;  461862, 
2426197;  461719,  2426089;  461655, 
2426041; 461649,  2426036;  461464, 
2426045; 461448,  2426165;  461433. 
2426586; 461678,  2426687;  461714, 
2426795; 461907,  2426808;  462068, 
2426762; 462130, 2426658;  462247, 
2426612; 462487,  2426760;  return  to 
starting  point. 

(B)  Note:  Map  22  follows: 


Map  22 
Unit  6  -  Brighanua  insignis  -  a 


KaweMfoa 
Point 


Critical  Habitat  Unit  6 

Critical  Habitat  for 
Brighamia  insignis  •  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


05 


0.5     t     05 


(xxiii)  Kauai  7 — Brighamia  insignis — b 
(341  ha;  842  ac) 

(A)  Unit  consists  of  the  following  118 
boundary  points:  Start  at  458142, 
2423455; 458117,  2423452;  458106, 
2423450;  458074, 2423446; 458031, 
2423441; 458022, 2423439;  458014, 
2423466; 458021, 2423472; 458036. 
2423485;  458058,  2423560;  458086, 
2423655; 458073, 2423681;  458043, 
2423708;  458049,  2423751;  458049, 
2423808; 458039,  2423854;  458066, 


2423887; 458092,  2423928;  458096, 
2423934;  458119,  2423970;  458122, 
2423978; 458149,  2423997;  458162, 
2424054; 458136,  2424097;  458136, 
2424099;  458133,  2424118;  458126, 
2424160;«458066,  2424167;  458043. 
2424217; 458009,  2424240;  457966, 
2424313; 457930, 2424340;  457853, 
2424376; 457860,  2424406;  457833, 
2424456; 457640, 2424596;  457594, 
2424622; 457527,  2424612;  457504, 
2424622; 457474,  2424636;  457421. 
2424646; 457371.  2424652;  457358. 
2424642;  457321,  2424612;  457298, 
2424612; 457252,  2424591;  457238, 
2424585;  457218,  2424576;  457204, 
2424580: 457203.  2424580;  457195. 
2424582; 457148,  2424589;  457099, 
2424582; 457036, 2424556;  457019. 
2424549; 457006,  2424540;  456924. 
2424561; 456949,  2425099;  458411, 
2425339; 458609,  2425269;  459268, 
2425094;  459490,  2425148;  460208, 
2425361; 460651,  2425063;  460662, 
2424997;  460736,  2424562;  460732. 
2424559;  460721,  2424548;  460705, 
2424534; 460688,  2424518;  460619, 
2424484;  460594,  2424517;  460594. 
2424517; 460495, 2424517;  460475. 
. 2424550;  460373.  2424536;  460281. 
2424513; 460170,  2424523;  460066. 
2424516; 459976,  2424546;  459929, 
2424597; 459855.  2424638;  459740. 
2424652; 459629,  2424638;  459499. 
2424606;  459384, 2424532;  459286, 
2424472; 459212,  2424315;  459157. 
2424250; 459134. 2424204; 459105. 
2424102; 459085, 2424072; 459037, 
2423991;  458986,  2423894;  458939. 
2423815; 458891, 2423732; 458854, 
2423668; 458826,  2423618; 458786. 
2423542; 458741, 2423531; 458744. 
2423558; 458688,  2423585:  458658, 
2423661; 458631,  2423661;  458551. 
2423758; 458541,  2423798;  458512. 
2423871;  458445,  2423921;  458405, 
2423884;  458382,  2423834;  458335, 
2423824;  458305,  2423771;  458295, 
2423728; 458279, 2423668; 458315. 
2423638; 458312, 2423581;  458199, 
2423551;  458142,  2423478;  return  to 
starting  point. 

(B)  Note:  Map  23  follows: 
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Map  23 
Unit  7  'Brighanua  insignis 


«:/^=2s=i^ 


KmMMtoa 
Point 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  7 

[TTTni  Critical  Habitat  for 

Brighamia  insignis  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/>/  Major  Road 

/v    Coastline 


0.5 


0.5   Mila 


0.5    0    0.5  Kikrowui 


(xxiv)  Kauai  7—Delissea 
rhytidosperma — a  (221  ha;  545  ac) 

(A)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  457776, 


2425183 
2425167 
2425039 
2425290 
2425363 
2425218 
2425029 
2424732 
2424773 
2424614 
2424757 
2424650 
2424845 
2424491 
2423990 
2423865 
2423683 
2423487 
2423469 
2423816 


457996, 2425162 
459357, 2425044 
459982, 2425193 
460184,  2425357 
460315,  2425300 
460110,  2425157 
459823,  2424886 
460443,  2424844 
460693,  2424691 
460555,  2424732 
460228,  2424599 
459920,  2424768 
459393,  2424691 
458866,  2424113 
459032,2423977 
458897,  2423775 
458785, 2423540 
458737, 2423478 
458671,2423560 


458503, 
459695, 
.460156", 
460210, 
460202, 
459890, 
460294, 
460683, 
460663, 
460443, 
460038, 
459634, 
459009, 
458958, 
458955, 
458840, 
458756, 
458661, 
458523, 


2423606;  458134,  2423468;  458139, 
2423836;  458267,  2424138;  457955, 
2424420; 457735, 2424620;  457371, 
2424748; 457156, 2424676; 456952, 
2424640; 456931,  2424789;  457197. 
2424778; 457361, 2425116;  457765, 
2425229;  return  to  starting  point. 
(B)  Note:  Map  24  follows: 


Map  24 
Unit  7  -Delissea  rhytidosperma  ■ 


.-i?=^i=/'~-' 


Pacific  Ocean 


Critical  Habitat  Unit  7 

(inni   Critical  Habitat  for 

Delissea  rhytidosperma  -  a 

V    Elevation  (1,000-fl.  contours) 

/S/  Major  Road 

/V   Coastline 


05 


E 


3 


OJeOS  KiliniiWrr. 
I 1      I 


458446,  2423913;  458293, 


(xxv)  Kauai  7 — Isodendrion 
longifolium—a  (337  ha;  833  ac) 

(A)  Unit  consists  of  the  following  127 
boundary  points:  Start  at  456913, 
2424541;  457040, 2425134;  457651, 
2425234;  458371,  2425346;  459277, 
2425049;  460211, 2425364;  460651, 
2425063;  460662,  2424997;  460736, 
2424562; 460732, 2424559;  460721, 
2424548;  460705, 2424534;  460602, 
2424507;  460593, 2424514; 460496, 
2424516;  460475, 2424550;  460373, 
2424536;  460281, 2424513;  460213, 
2424515;  460213, 2424515;  460213, 
2424515; 460209, 2424517;  460185, 


2424518 
2424516 
2424516 
2424546 
2424638 
2424638 
2424532 
2424315 
2424204 
2424072 
2423888 
2423741 
2423663 
2423544 
2423558 
2423661 
2423758 
2423871 
2423884 
2423824 
2423728 
2423638 
2423551 
2423455 
2423450 
,  2423655 
2423708 
2423808 
2423887 
2423934 
2423978 
2424054 
2424099 
2424160 
2424217 
2424313 
2424376 
2424456 
2424622 
2424622 
2424646 
2424642 
2424612 
2424585 
2424580 
2424582 
2424582 
2424549 
2424532 
2424529 
2424539 
2424552 
2424541 


460184, 2424516 
460184, 2424516 
460068,  2424515 
459929, 2424597 
459740, 2424652 
459499,  2424606 
459286, 2424472 
459157, 2424250 
459105, 2424102 
459037,  2423991 
458939,  2423815 
458869, 2423724 
458811,2423619 
458741,  2423531 
458688,  2423585 
458631, 2423661 
458541, 2423798 
458445,  2423921 
458382, 2423834 
458305, 2423771 
458279,  2423668 
458312,2423581 
458142, 2423478 
458117,2423452 
458058, 2423560 
458073, 2423681 
458049, 2423751 
458039,  2423854 
458092, 2423928 
458119,2423970 
458149, 2423997 
458136, 2424097 
458133,2424118 
458066, 2424167 
458009,  2424240 
457930, 2424340 
457860, 2424406 
457640, 2424596 
457527, 2424612 
457474. 2424636 
457371. 2424652 
457321. 2424612 
457252.  2424591 
457218. 2424576 
457203. 2424580 
457148. 2424589 
457036. 2424556 
456995.  2424533 
456986, 2424527 
456977, 2424529 
456919. 2424552 
456919. 2424552 


460184, 

460169. 

459976, 

459855, 

459629. 

459384. 

459212,. 

459134, 

459085, 

458982, 

458890. 

458842, 

458777, 

458744, 

458658, 

458551, 

458512, 

458405, 

458335, 

458295, 

458315, 

458199, 

458142, 

458106, 

458086, 

458043, 

458049, 

458066, 

458096, 

458122, 

458162, 

458136, 

458126. 

458043. 

457966. 

457853. 

457833. 

457594. 

457504, 

457421, 

457358, 

457298, 

457238, 

457204. 

457195. 

457099,- 

457019, 

456994. 

456979, 

456926. 

456919, 

456917, 


return  to  starting  point. 


(B)  Note:  Map  25  follows: 
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Map  25 
Unit  7  -Isodendrion  longifotium  -  a 


,e/^=55!=^>^ 


iW/  J'isr 


PacificOcewn 


Critjcal  Habitat  Unit  7 
irnni  Cmical  Habitat  for 

JsodencHon  longi/olnim  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/Ay  Coastline 


0.3 


03 


(xxvi)  Kauai  7 — Lipochaeta  micmntha — 
a  (341  ha;  842  ac) 

(A)  Unit  consists  of  the  following  125 
boundary  points:  Start  at  456916, 
2424553:  456952,  2425094;  458386. 
2425333;  459277,  2425098;  459948. 
2425284; 460206. 2425358;  460327. 
2425282; 460590, 2425104;  460617. 
2425086; 460649,  2425064;  460662. 
2424997;  460736.  2424562; 460732. 
2424559;  460721,  2424548;  460705, 
2424534;  460688,  2424518;  460619. 
2424484;  460594.  2424518;  460497. 
2424515;  460475.  2424550;  460373, 
2424536;  460281.  2424513;  460213. 
2424515; 460209, 2424517; 460185. 
2424518;  460184. 2424516;  460178. 
2424516;  460073. 2424516;  459976, 
2424546;  459929. 2424597;  459855. 
2424638; 459740, 2424652; 459629, 
2424638;  459499,  2424606;  459384, 
2424532;  459286, 2424472; 459212, 
2424315;  459157,  2424250;  459134, 
2424204:  459105.  2424102;  459085. 


2424072 

2423890 

2423732 

2423670 

2423557 

2423558 

2423661 

2423758 

2423871 

2423884 

2423824 

2423728 

2423638 

2423551 

2423455 

2423450 

2423441 

2423485 

2423655 

2423708 

2423808 

2423887 

2423934 

2423978 

2424054 

2424099 

2424160 

2424217 

2424313 

2424376 

2424456 

2424622 

2424622 

2424646 

2424642 

2424612 

2424585 

2424580 

2424582 

2424582 

2424549 

2424552 

2424552 


459037. 2423991 
458939. 2423815 
458852, 2423677 
458825, 2423622 
458741,  2423531 
458688.  2423585 
458631,  2423661 
458541.  2423798 
458445. 2423921 
458382. 2423834 
458305. 2423771 
458279. 2423668 
458312. 2423581 
458142. 2423478 
458117. 2423452 
458074.  2423446 
458021.  2423472 
458058.  2423560 
458073. 2423681 
458049. 2423751 
458039,  2423854 
458092,  2423928 
458119, 2423970 
458149, 2423997 
458136, 2424097 
458133,  2424118 
458066,  2424167 
458009,  2424240 
457930, 2424340 
457860,  2424406 
457640, 2424596 
457527, 2424612 
457474, 2424636 
457371, 2424652 
457321,2424612 
457252, 2424591 
457218,  2424576 
457203, 2424580 
457148. 2424589 
457036,  2424556 
456995,  2424533 
456919,  2424552 


458985. 
458892. 
458849. 
458784. 
458744. 
458658, 
458551, 
458512. 
458405. 
458335. 
458295. 
458315. 
458199. 
458142. 
458106. 
458031. 
458036. 
458086. 
458043. 
458049. 
458066. 
458096, 
458122. 
458162. 
458136. 
458126. 
458043. 
457966. 
457853. 
457833. 
457594, 
457504. 
457421. 
457358, 
457298, 
457238. 
457204. 
457195. 
457099. 
457019. 
456919. 
456919. 


return  to  starting  point. 


(B)  Note:  Map  26  follows: 


Map  26 
Unit  7  -Lipodimeta  micrantha-  a 


.^ 


PacificOceen 


I       I  Critical  Habitat  Unit  7 

inmi  Critical  Habiut  for 

Lipochaeta  micrantha  -  a 

"v '   Elevatioo  ( 1 ,000-ft.  contours) 
/S/  MaiorRoad 
/v    Coasdtne 


OJ 


•l3 


OJOftS 

I—*    ' 


(xxvii)  Kauai  7 — Melicope  haupuensis — 
a  (330  ha;  816  ac) 

(A)  Unit  consists  of  the  following  115 
boundary  points:  Start  at  456977, 


2424529 
2425189 
2425201 
2425210 
2425310 
2425357 
2425282 
2425036 
2424534 
2424483 
2424515 
2424536 
2424516 
2424518 
2424516 
2424519 
2424546 
2424638 
2424638 
2424532 
2424315 


456957,  2425070;  457830. 
458432.  2425322;  458875. 
459283. 2425089;  459699, 
459897.  2425266;  460048. 
460143. 2425340;  460188. 
460207.  2425364;  460327. 
460590.  2425104;  460615. 
460721,  2424548;  460705, 
460688,  2424518;  460617, 
460594,  2424517;  460497. 
460475.  2424550;  460373, 
460284. 2424515;  460212, 
460209,  2424517;  460185, 
460184.  2424516;  460179. 
460114.  2424515;  460051. 
460009.  2424534:  459976, 
459929,  2424597;  459855, 
459740. 2424652;  459629, 
459499,  2424606;  459384, 
459286,  2424472;  459212. 
459157. 2424250;  459134. 
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2424204 
2424072 
2423889 
2423732 
2423623 
2423531 
2423585 
2423661 
2423798 
2423921 
2423834 
2423771 
2423668 
2423581 
2423478 
2423452 
2423446 
2423660 
2423934 
2423978 
2424054 
2424099 
2424160 
2424217 
2424313 
2424376 
2424456 
2424622 
2424622 
2424646 
2424642 
2424612 
2424580 
2424589 
2424556 
2424533 
2424529 


459105 
459037 
458939 
458845 
458792 
458744 
458658 
458551 
458512 
458405 
458335 
458295 
458315 
458199 
458142 
458106 
458042 
458086 
458119 
458149 
458136 
458133 
458066 
458009 
457930 
457860 
457640 
457527 
457474 
457371 
457321 
457252 
457195 
457099 
457019 
456994 


2424102 
2423991 
2423815 
2423670 
2423564 
2423558 
2423661 
2423758 
2423871 
2423884 
2423824 
2423728 
2423638 
2423551 
2423455 
2423450 
2423453 
2423872 
2423970 
2423997 
2424097 
2424118 
2424167 
2424240 
2424340 
2424406 
2424596 
2424612 
2424636 
2424652 
2424612 
2424591 
2424582 
2424582 
2424549 
2424532 


459085, 
458972, 
458892, 
458816, 
458741, 
458688, 
458631, 
458541. 
458445. 
458382, 
458305, 
458279, 
458312, 
458142, 
458117, 
458074, 
458091, 
458096, 
458122, 
458162, 
458136, 
458126, 
458043, 
457966. 
457853. 
457833, 
457594, 
457504, 
457421, 
457358, 
457298. 
457203. 
457148, 
457036, 
456995, 
456979, 


retiun  to  starting  point. 


(B)  Note:  Map  27  follows: 


Map  27 
Unit  7  -MeUcope  htu^uenm  -  a 


2424530; 460149, 2424530;  return  to 
starting  point. 

(B)  Note:  Map  28  follows: 


..-J^ 


Pacific  Ocean 


Critical  Habitat  Unit  7 

[TTTTIl   Critical  Habitat  for 

Melicope  haupuensis  •  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/Sy  Coasdine 


OJ 


03 


•JOOJ 

I— I      I 


(xxviii)  Kauai  7 — Munroidendron 
racemosum — b  (50  ha;  123  ac) 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  460171. 


2424516 
2424546 
2424638 
2424638 
2424532 
2424315 
2424204 
2424072 
2423961 
2424034 
2424156 
2424734 
2424803 
2424875 
2424890 
2424919 
2424875 
2424802 
2424759 
2424666 


460070,  2424515 
459929, 2424597 
459740,  2424652 
459499,  2424606 
459286,  2424472 
459157,  2424250 
459105,  2424102 
459037,  2423991 
458943, 2423966 
458846, 2424063 
458744,  2424248 
459045,  2424788 
459201,  2424827 
459327, 2424841 
459507, 2424919 
459643,  2424880 
459838, 2424870 
459964,  2424778 
460023,  2424725 
459964,  2424593 


459976. 
459855. 
459629, 
459384. 
459212. 
459134, 
459085. 
459025. 
458866. 
458831, 
458909, 
459167, 
459259, 
459405, 
459585, 
459721, 
459882, 
460013, 
459959, 
460081. 


Map  28 
Unit  7 
Munroidendron  racanosum  • 


b 


^w% 


Critical  Habitat  Unit  7 

ITTTni  Critical  Habitat  for 

Munroidendron  racemosum  •  b 

Elevatioa  (1.000-ft.  contours) 

/S/  MaiorRoad 

/sy  Coastline 


OJ    0    OJ 


(xxix)  Kauai  7 — Myrsine  linearifolia — a 
(334  ha;  826  ac) 

(A)  Unit  consists  of  the  foHowing  109 
boimdary  points:  Start  at  460009. 
2424534; 459976, 2424546;  459929,  • 
2424597;  459855.  2424638;  459740. 
2424652;. 459629.  2424638;  459499. 
2424606;  459384,  2424532;  459286, 
2424472;  459212.  2424315; 459157. 
2424250;  459134.  2424204;  459105. 
2424102: 459085, 2424072;  459037, 
2423991;  458985,  2423890;  458939, 
2423815; 458893, 2423731;  458860, 
2423681;  458827, 2423624; 458787, 
2423540;  458741,  242353-1 ;  458744, 
2423558; 458688,  2423585;  458658, 
2423661;  458631.  2423661;  458551. 
2423758; 458541,  2423798;  458512, 
2423871; 458445, 2423921;  458405, 
2423884;  458382,  2423834;  458335. 
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2423824:  458305.  2423771;  458295. 
2423728;  458279.  2423668;  458315. 
2423638; 458312. 2423581;  458199. 
2423551; 458142. 2423478;  458142. 
2423455; 458117. 2423452;  458056. 
2423466; 458103. 2423665;  458082. 
2423889: 458092. 2423928;  458096. 
2423934; 458119.  2423970;  458122. 
2423978; 458149.  2423997;  458162. 
2424054; 458136.  2424097;  458136. 
2424099; 458139.  2424114;  458133, 
2424118; 458126. 2424160;  458066. 
2424167;  458043.  2424217;  458009. 
2424240; 457966. 2424313;  457930. 
2424340; 457853. 2424376;  457860. 
2424406; 457833. 2424456;  457640. 
2424596; 457594. 2424622;  457527, 
2424612; 457504, 2424622;  457474. 
2424636; 457421, 2424646;  457371, 
2424652; 457358.  2424642;  457321. 
2424612; 457298. 2424612;  457252. 
2424591;  457238.  2424585;  457204. 
2424580; 457203. 2424580;  457195. 
2424582; 457148, 2424589;  457099, 
2424582; 457036. 2424556;  456975. 
2424548; 456943. 2425070;  458384. 
2425331; 459271. 2425086;  459894, 
2425257; 460207,  2425364;  460327, 
2425282; 460590, 2425104;  460617. 
2425086; 460732. 2424559;  460721. 
2424548; 460705. 2424534;  460688. 
2424518; 460619. 2424484;  460594. 
2424517; 460594. 2424517;  460495. 
2424517; 460475. 2424550;  460373, 
2424536; 460281, 2424513;  460213, 
2424515; 460209, 2424517;  460185, 
2424518; 460184. 2424516;  460176, 
2424516; 460170.  2424523;  460118. 
2424515;  return  to  starting  point. 
(B)  Note:  Map  29  follows: 


Map  29 
Unh  7  'Myrsine  linearifoUa 


y^s^^M 


r~> 


Kuthonu 
Point 


I       I  Critical  Habitat  Unit  7 

ITTmi  Cnncal  Habiut  for 

Myrsine  Uneari/olia  •  a 

Elevation  (1.000-fl  contours) 
/S/  Major  Road 
/v   Coastline 


OJ 


OS 


OJ  0  as 


(xxx)  Kauai  7 — Peucedanum 
sandwicense — a  (21  ha;  52  ac) 

(A)  Unit  consists  of  the  following  53 
boundary  points:  Start  at  457285. 
2425044; 457378,  2425011;  457470, 
2425024; 457559, 2425031;  457622. 
2425008; 457671. 2425005; 457727. 
2425005;  457806.  2424982;  457869, 
2424952; 457961,  2424945;  458037, 
2424958; 458110.  2424972;  458258. 
2424958;  458301.  2424932; 458367. , 
2424889; 458417.  2424863;  458479, 
2424866;  458568.  2424873;  458618, 
2424876; 458680,  2424859;  458726. 
2424853; 458789.  2424859;  458845. 
2424853; 458888, 2424836;  458971. 
2424836; 459043, 2424836;  459126, 
2424836; 459182.  2424836;  459231. 
2424853; 459304.  2424859;  459350. 
2424823; 459353.  2424790;  459310. 
2424764;  459251.  2424767;  459182, 
2424797; 459060. 2424764;  458987. 
2424764; 458888.  2424724;  458816. 
2424681; 458756, 2424648;  458644, 


2424671; 458499.  2424675;  458420. 
2424698;  458360.  2424751;  458248. 
2424803; 458050.  2424863;  457830, 
2424909; 457787. 2424955; 457721, 
2424949;  457691.  2424925; 457599, 
2424958;  457421.  2425001;  457338, 
•  2425005;  retiun  to  starting  point. 
(B)  Note:  Map  30  follows: 


Pomt 


Critical  Habitat  Unit  7 

miUI  Critical  Habitat  for 

,  Peucedanum  sandwicense  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/v    Coastline 


0.S 


0  5 


OJ00.5 


(xxxi)  Kauai  7 — Pteralyxia  kauaiensis — 
a  (346  ha;  854  ac) 

(A)  Unit  consists  of  the  following  149 
boundary  points:  Start  at  460212. 
2424515;  460204.  2424515;  460183, 
2424515; 460180, 2424516;  460074. 
2424516; 460073.  2424516;  460066. 
2424516; 460017,  2424532;  460009, 
2424534; 459976.  2424546;  459929, 
2424597; 459855,  2424638;  459740, 
2424652; 459629,  2424638;  459499. 
2424606; 459384.  2424532;  459286. 
2424472; 459212.  2424315;  459157. 
2424250;  459134.  2424204;  459105, 
2424102; 459085,  2424072;  459037. 
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2423991 
2423815 
2423735 
2423730 
2423621 
2423531 
2423585 
2423661 
2423798 
2423921 
2423834 
2423771 
2423668 
2423581 
2423478 
2423452 
2423446 
2423440 
2423462 
2423472 
2423560 
2423681 
2423751 
2423854 
2423928 
2423970 
2423997 
2424097 
2424118 
2424167 
2424240 
2424340 
2424406 
2424596 
2424612 
2424636 
2424652 
2424612 
2424591 
2424576 
2424580 
2424589 
2424556 
2424533 
2424527 
2424529 
2424552 
2424552 
2424541 
2424542 
2425122 
2425346 
2425346 
2425346 
2425362 
2425356 
2424997 
2424559 
2424534 
2424484 
2424515 
2424517 
2424536 
2424515 


458985 
458894 
458892 
458851 
458787 
458744 
458658 
458551 
458512 
458405 
458335 
458295 
458315 
458199 
458142 
458106 
458031 
458011 
458021 
458036 
458086 
458043 
458049 
458066 
458096 
458122 
458162 
458136 
458126 
458043 
457966 
457853 
457833 
457594 
457504 
457421 
457358 
457298 
457238 
457204 
457195 
457099 
457019 
456994 
456979 
456926 
456919 
456917 
456912 
456922 
456931 
458360 
458371 
459274 
460217 
460651 
460736 
460721 
460688 
460596 
460495 
460475 
460281 


2423890 
2423737 
2423732 
2423668 
2423543 
2423558 
2423661 
2423758 
2423871 
2423884 
2423824 
2423728 
2423638 
2423551 
2423455 
2423450 
2423441 
2423438 
2423472 
2423485 
2423655 
2423708 
2423808 
2423887 
2423934 
2423978 
2424054 
2424099 
2424160 
2424217 
2424313 
2424376 
2424456 
2424622 
2424622 
2424646 
2424642 
2424612 
2424585 
2424580 
2424582 
2424582 
2424549 
2424532 
2424529 
2424539 
2424552 
2424541 
2424542 
2424860 
2425122 
2425344 
2425346 
2425092 
2425356 
2425063 
2424562 
2424548 
2424518 
2424515 
2424517 
2424550 
2424513 


458939, 
458893, 
458890, 
458827, 
458741, 
458688, 
458631, 
458541, 
458445, 
458382, 
458305, 
458279, 
458312, 
458142, 
458117, 
458074, 
458029, 
458009, 
458021, 
458058, 
458073. 
458049, 
458039. 
458092. 
458119. 
458149. 
458136. 
458133. 
458066. 
458009. 
457930, 
457860, 
457640, 
457527, 
457474, 
457371, 
457321, 
457252, 
457218, 
457203. 
457148. 
457036. 
456995. 
456986, 
456977, 
456919. 
456919, 
456913, 
456911. 
456931. 
458355. 
458369. 
458372. 
460209. 
460218. 
460662, 
460732. 
460705. 
460619. 
460497, 
460495. 
460373, 
460214, 


Map  31 
Unit  7  -Pterafyxia  kauaiensis  •  a 


£ 


Point 


I       I  Critical  Habitat  Unit  7 

lllllll  Critical  Habitat  for 

Pteralyxia  kauaiensis  -  a 

V    Elevation  ( 1, 000-ft  contours) 

/S/  MaiorRoad 

/v   Coasdine 


OJ 


OJ 


OJ    0    OJ 


return  to  starting  point. 


(B)  Note:  Map  31  follows: 


(xxxii)  Kauai  7 — Schiedea  nuttallii — a 
(282  ha;  697  ac) 

(A)  Unit  consists  of  the  following  93 
boundary  points:  Start  at  460009, 
2424534; 459976, 2424546;  459929, 
2424597; 459855, 2424638;  459740, 
2424652; 459629, 2424638; 459499, 
2424606; 459384, 2424532;  459286, 
2424472;  459212,  2424315;  459157, 
2424250; 459134, 2424204; 459105, 
2424102;  459085,  2424072;  4590^7, 
2423991;  458985, 2423890;  458§39, 
2423815; 458893, 2423731; 458860, 
2423681; 458827, 2423624;  458787, 
2423540;  458741,  2423531;  458744, 
2423558; 458688,  2423585;  458658, 
2423661; 458631,  2423661;  458551, 
2423758;  458541,  2423798;  458512, 
2423871;  458445,  2423921;  458405, 
2423884; 458382, 2423834;  458335, 
2423824; 458305, 2423771;  458295, 
2423728; 458279,  2423668;  458315. 
2423638;  458312, 2423581;  458199, 


2423551; 458142, 2423478; 458142, 
2423455;  458117, 2423452;  458106. 
2423450; 458074. 2423446;  458031. 
2423441; 458029. 2423440; 458021, 
2423472; 458036,  2423485;  458058. 
2423560;  458086,  2423655;  458073, 
2423681; 458043,  2423708;  458049, 
2423751; 458049,  2423808;  458039, 
2423854; 458066,  2423887;  458092, 
2423928; 458096,  2423934;  458119, 
2423970; 458122, 2423978; 458149, 
2423997; 458162, 2424054;  458136, 
2424097; 458136,  2424099;  458133, 
2424118; 458126,  2424160;  458066, 
2424167; 458043,  2424217;  458009, 
2424240;  457966.  2424313;  457930. 
2424340; 457853.  2424376;  457860. 
2424406; 457833. 2424456;  457640, 
2424596;  457594,  2424622;  457527, 
2424612;  457504, 2424622;  457474, 
2424636; 457421, 2424646;  457371, 
2424652;  457358,  2424642;  457377, 
2425117; 457456,  2425204;  457651, 
2425234; 458369, 2425346;  459306, 
2425071; 460130, 2425340;  460207. 
2424964;  460176,  2424516;  460170. 
2424523; 460118. 2424515;  460074. 
2424516;  retimi  to  starting  point.  . 

(B)  Note:  Map  32  follows: 
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Map  32 
Unit  7  -Schiedea  nuttallii  -  a 


Ktw^Hkoa 
Point 


I        I  Critical  HabiUt  Unit  7 

lllllll  Critical  Habitat  for 

Schiedea  nuttallii  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


05 


OS   Mils 


0-5    0    OS   KiIoBMcn 


(xxxiii)  Kauai  8 — Sesbania  tomentosa — 
a  (47  ha;  117  ac) 

(A)  Unit  consists  of  the  following  26 
boundary  points:  coastline;  458938, 
2422136; 456613. 2419801; 456582, 
2419934;  456653. 2420011; 456705. 
2420236;  456722.  2420354:  456790. 
2420479;  456952.  2420581;  457154, 
2420676;  457284.  2420717; 457481. 
2420921;  4575.34.  2420977;  457598. 
2421003; 457649. 2421080; 457665. 
2421106; 457862. 2421239; 458083. 
2421412; 458182, 2421516; 458226, 
2421605; 458262, 2421722;  458324, 
2421821; 458434, 2421911;  458499. 
2422001; 458665, 2422178; 458720, 
2422231;  458912,  2422161;  coastline. 

(B)  Note:  Map  33  follows: 


Map  33 
Unit  8  -Sesbania  tomentosa  -  a 


Puu    i 

Pihakapu     \Kawe/*08 
Point 


PuuKeke 


Pakamoi 


Pacific  Ocean 


Critical  Habitat  Unit  8 

[HTTTI  Critical Habitatfor 

Sesbania  tomentosa  -  a 

Elevation  (1,000-fl.  contours) 

/V  Major  Road 

/v    Coastline 


05 


OS   Miks 


D 


OS     0     OJ  KikmtMn 


(xxxiv)  Kauai  9 — Schiedea  spergulina 
var.  leiopoda — a  (5  ha;  11  ac) 

(A)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  447953, 
2421713; 447951, 2421694; 447757, 
2421647;  447804,  2421699;  447721, 
2421781; 447613, 2421788;  447569, 
2421791; 447544, 2421803;  447473, 
2421836; 447445, 2421889;  447380, 
2422014; 447420, 2422010; 447443, 
2422008; 447482,  2421943;  447527, 
2421894; 447574,  2421872;  447636, 
2421848; 447702,  2421846;  447752, 
2421830; 447806,  2421767;  447843, 
2421739; 447843,  2421739;  447961, 
2421793;  return  to  starting  point. 

(B)  Note:  Map  34  follows: 


Map  34 

Unit  9 

Schiedea  spergitUna  leiopoda  -  a 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  9 

lllllll  Critical  Habitat  for 

Schiedea  spei^gulina  leiopoda  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


OS 


OJ  Mks 


OS 


OJ  KikMKUn 


(xxxv)  Kauai  10 — Adenophorus 
periens — b  (491  ha;  1,215  ac) 

(A)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  448417, 
2432669; 449262,  2432700;  449291, 
2432590;  449659,  2430034;  449634, 
2429983; 449569.  2430034;  448593. 
2429793; 446563,  2430607;  447808, 
2431562;  448023,  2431693;  448011, 

•  2431718; 448515, 2432105; 448503, 
2432172;  return  to  starting  point. 

(B)  Note:  Map  35  follows: 
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Map35 
Unit  10  -  Adenophorus  petiens  -  b 


Critical  Habitat  Unit  10 

HIIIII  Critical  Habitat  for 

Adenophorus  periens  -  b 

Elevation  ( 1,000-ft.  contours) 

/Sy/  Major  Road 

/v    Coastline 


OS 


OJ   Mds 


OJ  0  OJ 


(xxxvi)  Kauai  10 — Bonamia  menziesii- 
a  (421  ha;  1,039  ac) 

(A)  Unit  consists  of  the  following  8 
boundary  points:  Start  at  448513, 
2432103;  448882, 2431783;  449031, 
2431495; 449240, 2430109;  448586, 
2429812;  446148,  2429968;  446327, 
2430072;  446237,  2430356;  return  to 
starting  point. 

(B)  Note:  Map  36  follows: 


Map  36 
Unit  10  '  Bonan^  menziesii  -  a 


I       I  Critical  Habitat  Unit  10 

lllllll  Critical  Habitat  fw 

■    Bonamia  menziesii  -  a 

Elevation  (1,000-ft  contours) 
/\/  MtyorRoad 
/v    Coastline 


(xxxVii)  Kauai  10 — Cyanea  asari folia — ^b 
(903  ha;  2,232  ac) 

(A)  Unit  consists  of  the  following  103 
boundary  points:  Start  at  451083, 
2438783; 451901,  2438605;  452064, 
2438426; 451856,  2438263;  451455, 
2437996;  451187, 2438070;  451143, 
2437728; 450727, 2437639; 450252, 
2437966; 449850. 2438026;  449613, 
2438100; 449806. 2437788;  449271, 
2437818; 449925. 2437625;  450415, 
2437446; 450653, 2436956; 450519, 
2436837; 449776, 2436897;  449494, 
2436897;  449449,  2437090;  449152, 
2437105; 449093,  2436808;  449122. 
2436615; 449018, 2436541;  449063, 
2436318; 449018, 2436229; 449390, 
2436422;  449628, 2436125; 449761, 
2435976;  449791, 2435605;  449167. 
2435427; 448900, 2435412;  449018. 
2435115; 449078,  2434773;  449137, 
2434416; 449122, 2434149; 449167. 
2433956;  449761,  2434298;  450816, 
2434491;  450400,  2433763;  450118. 


2433481 
2433287 
2432961 
2432604 
2433154 
2433629 
2434461 
2434921 
,2435189 
2435753 
2436630 
2437328 
2438056 
2438219 
2438679 
2439625 
2440336 
2440580 
2440076 
2440098 
2440129 
2440075 
2440030 
2439969 
2439815 
2439486 
2439338 
2439250 
2439156 
2439062 
2438949 
2438833 


449449,  2433495 
449613,  2433139 
450088,  2432589 
448677,  2432872 
448736,  2433421 
448677, 2434030 
448543, 2434654 
448394,  2434743 
448617.  2435427 
448825.  2436169 
448544,  2437006 
448714, 2437911 
448840,  2438160 
449330, 2438605 
449712,  2439392 
449191,  2439915 
449375,  2440536 
449971, 2440270 
449899. 2440063 
450059.  2440101 
450147,  2440093 
450162,  2440075 
450190,  2440016 
450175,  2439897 
450203,  2439630 
450071,  2439407 
450175,  2439294 
450252,  2439220 
450297,  2439075 
450463, 2438924 
450714,  2438836 


449345, 
449420, 
448840, 
448706, 
448692, 
448706, 
448662, 
448380, 
448781, 
448647, 
448458, 
448825, 
449137, 
449613, 
449522, 
449211, 
449671, 
449870, 
450011. 
450106, 
450162, 
450185, 
450203, 
450247, 
450115, 
450084, 
450238, 
450237, 
450379, 
450671, 
450940, 


return  to  starting  point. 


(B)  Note:  Map  37  follows: 
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Map  37 
Unit  10  -  Cyanea  asarifoUa  -  b 


Critical  Habitat  Unit  10 

irrmi  Cntical  Habitat  for 

Cyanea  asarifolia  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/V    Coastline 


(xxxviii)  Kauai  10 — Cyanea  remyi — b 
(1,904  ha;  4.705  ac)   " 

(A)  Unit  consists  of  the  following  71 
boundary  points:  Start  at  449428, 
2431642; 448291, 2431933;  448515, 


2432105;  448503.  2432172 
2432669;  448308,  2433302 
2433782; 448405,  2434199 
2434846; 448155, 2434909 
2435180;  448551,  2435973 
2436133;  448515,  2436159 
2436296;  448343,  2436661 
2436932; 448656,  2436828 
2436870;  448489,  2437141 
2437344; 448553,  2437544 
2437621; 448739,  2438246 
2438372; 449198. 2438643 
2438789;  452161,  2437996 
2437725; 450763,  2437349 
2437015; 452182,  2436473 
2435993;  451514,  2435722 
2435931;  450993,  2436264 


448417, 
448343, 
447967, 
448176. 
448503, 
448453, 
448343, 
448697, 
448465. 
448718, 
449198, 
449782. 
452078, 
451890, 
451932, 
451014, 
450659. 


2435952; 450367, 2435514; 449908, 
2435222; 449490,  2435201;  449929, 
2435075; 449908,  2434825;  449845. 
2434700; 449595, 2434554;  450075, 
2434575; 450179, 2434804; 450471, 
2434950: 451118. 2434846; 451723, 
2434533;  451848.  2434074;  451431, 
2433928; 450972, 2433803;  451619, 
2433532; 451514, 2433281;  451160, 
2433511; 450951, 2433406;  451139, 
2433177; 450680, 2433052;  451285, 
2432864; 451660, 2432488; 450930, 
2432238; 450763.  2432322;  450596, 
2432927;  450555,  2432217;  450429. 
2432050;  450533,  2431929;  450459, 
2431769; 450429, 2431800;  450200. 
2431445;  return  to  starting  point. 
(B)  Note:  Map  38  follows: 


Map  38 
Unh  10  -  Cyanea  remyi  •  h 


Critical  Habitat  Unit  10 

[nmi  Critical  Habitat  for 
Cyanea  remyi  -  b 

Elevation  ( 1 ,00O-ft.  contours) 

/\/  MaiorRoad 

/v    Coastline 


2436369;  449845, 2436265; 450346 


(xxxix)  Kauai  10 — Cyanea  undulata — a 
(1,005  ha;  2,484  ac) 

(A)  Unit  consists  of  the  following  28 
boundciry  points:  Start  at  448088, 
2435267; 448504,  2435281;  448661, 


2434734;  448844,  2434201;  448877, 
2433868;  448746,  2433374;  448740, 
2433286; 448740,  2433060;  448779, 
2432916: 448823,  2432729;  449256, 
2432753; 449617,  2431161;  449696, 
2430088; 449318,  2429191;  447115, 
2429408;  447101.  2429410;  447100, 
2429410;  447092,  2429411;  445133, 
2428627; 445203,  2428817;  445869, 
2429806;  446327,  2430072;  446237, 
2430356; 448515.  2432105;  448503, 
2432172; 448267, 2433542;  448319, 
2433974;  447886,  2434845;  return  to 
starting  point. 
(B)  Note:  Map  39  follows: 


Map  39 
Unit  10  -  Cyanea  undulata  -  a 


I       I  Critical  Habitat  Unit  10 

irnm  Oitical  Habitat  for 

Cyanea  undulata  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/V  Major  Road 

/v    Coastline 


(xl)  Kauai  10 — Cyrtandra 
limahuliensis—c  (2,013  ha;  4,975  ac) 

(A)  Unit  consists  of  the  following  172 
boundary  points:  Start  at  450986, 
2437413; 450763, 2437349;  450920. 
2437303; 450356,  2436356;  450332. 
2436229; 449924,  2436215;  450288. 
2435988;  450188,  2435455;  450167. 
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2435387 

2435224 

2435222 

2435192 

2434825 

2434762 

2434700 

2434556 

2433891 

2432319 

2432130 

2431929 

2431394 

2431642 

2432105 

2432669 

2433782 

2434468 

2434861 

2434891 

2435180 

2436050 

2436133 

2436296 

2436932 

2436941 

2437111 

2437211 

2437943 

2439126 

2439586 

2440912 

2440927 

2440982 

2441024 

2441053 

2441075 

2441097 

2441116 

2441136 

2441150 

2441163 

2441177 

2441194 

2441230 

2441250; 

2441264 

2441281 

2441302 

2441322 

2441341 

2441369 

2441392 

2441403 

2441411 

2441427 

2441443 

2441461 

2441471 

2441481 

2441502 

2441528 

2441569: 

2441588 

2441611 

2441625 

2441650 

2441668 


450091, 
449909, 
449889, 
449929, 
449890, 
449866, 
449602, 
449926, 
450180. 
450555, 
450442, 
450364, 
449620, 
448291, 
448503, 
448308, 
448405, 
447893. 
448013, 
448168, 
448299, 
448518, 
448515, 
448343, 
448488, 
448585, 
448489, 
448450, 
448662, 
448819, 
448770, 
448841, 
448877, 
448940. 
448943, 
448943, 
448948, 
448964, 
448971, 
448973, 
448967, 
448949, 
448933, 
448926, 
448940, 
448946, 
448948, 
448944, 
448928, 
448920, 
448917, 
448918, 
448930, 
448940, 
448948, 
448964, 
449003. 
449040, 
449053, 
449064, 
449066, 
449050, 
449043, 
449030, 
449012, 
449006, 
449000, 
448986, 


2435338 

2435222 

2435221 

2435075 

2434790 

2434742 

2434558 

2434568 

2433045 

2432217 

2432036 

2431564 

2431593 

2431933 

2432172 

2433302 

2434199 

2434860 

2434861 

2435077 

2435441 

2436082 

2436159 

2436661 

2436884 

2436875 

2437141 

2437310 

2438032 

2439175 

2439804 

2440914 

2440939 

2441006 

2441044 

2441063 

2441084 

2441109 

2441119 

2441143 

2441159 

2441170 

2441184 

2441212 

2441238 

2441259 

2441273 

2441291 

2441313 

2441333 

2441357 

2441381 

2441400 

2441404 

2441420 

2441441 

2441449 

2441466 

2441472 

2441492 

2441511 

2441561 

2441578 

2441595 

2441616 

2441639 

2441660 

2441677 


449939, 
449908, 
449520, 
449908, 
449906, 
449845, 
449641, 
450308, 
450561, 
450489, 
450533, 
450270, 
449428, 
448515, 
448417, 
448343, 
448223, 
447894, 
448101, 
448176, 
448519, 
448503, 
448453, 
448343, 
448486, 
448512, 
448480, 
448728, 
448728, 
448756, 
448837, 
448861, 
448918, 
448941, 
448943. 
448944, 
448954, 
448969, 
448972, 
448972, 
448961, 
448941, 
448930, 
448934, 
448944, 
448948, 
448948, 
448935, 
448925, 
448919, 
448916, 
448922, 
448936, 
448945, 
448952, 
448971, 
449032, 
449049, 
449060, 
449065, 
449061, 
449046, 
449037, 
J149017, 
449009, 
449004, 
448995, 
448972, 


2441689;  448957, 2441700;  448939, 
2441710;  448993, 2441715;  448925, 
2441722;  448915,  2441738;  448913, 
2441753; 448914, 2441760;  448913, 
2441774;  448915,  2441796;  448910, 
2441807; 448900,  2441814;  448892, 
2441817;  448898,  2441915;  448939, 
2442579;  449163,  2442553;  449589, 
2442203;  449662,  2441006;  449663, 
2440988;  450101,  2440409;  450094, 
2440396;  450653,  2439686;  451170. 
2438845; 452064, 2438419;  452203, 
2438108;  452189,  2438063;  452160, 
2437988;  451002,  2437441;  return  to 
starting  point. 
(B)  Note:  Map  40  follows: 


Map  40 
Uait  10  -  Cyrtandra  limahuUensis  -  c 
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I       I  Critical  Habitat  Unit  10 

inmi  Critical  Habiut  for 

Cyrtandra  limahuUensis  -  c 

-'■'/  Elevation  (1,000-ft  amtours) 

/\/  Major  Road 

/v   Coastline 


OJ 


Oi  Mte 


OJ  0  OS 

l=r-l 


(xli)  Kauai  10 — Dubautia  pauciflonila- 
a  (814  ha;  2,012  ac] 

(A)  Unit  consists  of  the  following  96 
boundary  points:  Start  at  448697, 
2438146; 449173, 2438007;  449213. 
2437809;  449273.  2437571;  449312.  . 
2437432;  449491,  2437293;  449788. 


2437392;  449987,  2437214;  449808. 
2437114;  449570,  2437114;  449451, 
2437214; 449273, 2437214;  449174. 
2437313;  449054.  2437273; 449015. 
2436936;  448935,  2436857; 448975, 
2436658; 448856,  2436559;  448975, 
2436500;  448975. 2436202; 449372, 
2436202; 449392, 2436281;  449669, 
2435944;  449669,  2435766;  449550, 
2435766; 449134,  2435865;  449233, 
2435746; 449035,  2435567;  448816, 
2435627;  448737,  2435191;  448559, 
2434913; 448777, 2434913;  448697, 
2434556; 448876,  2434417;  448935, 
2434219; 448797,  2433921;  448995, 
2433881;  448896,  2433723;  449055, 
2433762;  449193, 2433643; 449511, 
2433941;  449293,  2433584;  449114, 
2433564,-449114,  2433485";  448955, 
2433405; 448975. 2433167;  448955, 
2432949;  449154,  2433009;  448975, 
2432711;  449253,  2432691;  44i9273, 
2432592; 449451. 2432711;  449570, 
2432671; 449531.  2432414;  449273. 
2432215; 449312, 2432116;  449511, 
2432037; 449332,  2431957;  449332. 
2431819; 449193,  2431779;  449213, 
2431600;  449273, 2431521; 449154, 
2431342; 449193, 2431223;  449035. 
2431104; 449154,  2430787; 449273, 
2430450;  449352, 2430093;  448856, 
2429259: 448678, 2429299;  448658, 
2429855; 448283,  2429271;  448109, 
2429291;  448055,  2429297;  .448063, 
2429438;  448201,  2429974;  448320, 
2430192; 448162,  2430450; 447825, 
2430549; 448499.  2431104;  447944, 
2430926;  447765,  2431104;  447269. 
2430529; 447249,  2430966;  446310. 
2430125; 446237.  2430356;  448515, 
2432105;  448503,  2432172; 448267, 
2433542; 448319, 2433974; 447886. 
2434845; 448515, 2436159; 448226. 
2436801; 448728,  2437943;  448612, 
2438099;  448598,  2438245;  return  to 
starting  point. 
(B)  Note:  Map  41  follows: 
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Map  41 
Unit  10  -  Dubautia  paudflorula  -  a 


Critical  Habitat  Unit  10 

lllllll  Critical  Habitat  for 

Dubautia  pauciflomla  •  a 

Elevation  (1,000-ft.  contours) 

/V  Major  Ro«l 

A/  CoMdine 


(xlii)  Kauai  10 — Exocarpos  luteolus — a 
(401  ha;  991  ac) 

(A)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  448504, 
2432168;>448908,  2431685;  449077, 
2430445; 448532, 2429929;  447543, 
2429635;  446414, 2429881;  446462, 
2430141; 446530,  2430532;  446530, 
2430581;  448515,  2432105;  retiun  to 
starting  point. 

(B)  Note:  Map  42  follows: 


Map42 
Unit  10  -  Exocarpus  luteolus  -  a 


Critical  Habitat  Unit  10 

Critical  Habitat  for 
Exocarpus  luteolus  -  a 

Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/v    Coastline 


(xliii)  Kauai  10 — Hesperomannia 
lydgatei—a  (646  ha;  1.596  ac) 

(A)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  448286, 
2436668;  448802,  2436599;  448953, 
2436524; 449029,  2436158;  449294, 
2436158; 449395.  2436284;  449672. 
2435981;  449672.  2435780;  449155, 
2435893;  449281,  2435704;  449067, 
2435527; 448840, 2435641;  448751. 
2435237; 448562.  2434909;  448827, 
2434897; 448713,  2434594;  448877, 
2434417; 449496.  2433951;  449559, 
2433825; 449193,  2433005;  448953, 
2432677;  449466,  2430577;  446508, 
2430564;  448515,  2432105;  448503, 
2432172?  448267,  2433542;  448319, 
2433974:  447886,  2434845; 448515. 
2436159;  return  to  starting  point. 

(B)  Note:  Map  43  follows: 


Map  43 

Unit  10 
HesperommtaiiM  lydgatei  -  a 


I       I  Critical  Habitat  Unit  10 

inm  Critical  Habitat  for 

Hesperomannia  lydgalei  •  a 

•'     Elevation  (l.OOO-ft.  contours) 

/S/  MajorRoMl 

/V  Coastline 


OJ 
OJOOJ 


03 


(xliv)  Kauai  10 — Isodendrion 
longifolium — b  (142  ha;  350  ac) 

(A)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  448057, 
2430921;  448043,  2430923;  447940. 
2430853; 447794.  2430722; 447574, 
2430543; 447170.  2430191;  446888, 
2429999;  446635,  2429933;  446414, 
2429985;  446295,  2430053|  446327, 
2430072;  446237,  2430356;  448077. 
2431769;  448127.  2431466;  return  to 
starting  point. 

(B)  Note:  Map  44  follows: 
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Map  44 

Unit  10 
Isodeudrion  longifolium  -  b 


"'^-^ir-v.-r^-^ 


I       I  Critical  Habitat  Unit  10 

[nmi  Critical  Habitat  for 

Isodendrion  longifolium  •  b 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/v    Coastline 


OS      0 

OJ 

1 1       1 

•iS  •  Oi 

Kill 

t— 1    1 

(xlv)  Kauai  10 — Labordta  lydgatei — ^b 
(1,035  ha;  2,558  ac) 

(A)  Unit  consists  of  the  following  97 
boundary  points:  Start  at  449391, 
2431894;  449279, 2431726;  449412. 
2431749; 449690. 2431798;  449457. 
2431436; 449255. 2431122;  449376, 
2430639;  449421,  2430343;  446873,- 
2430844; 448170, 2431840; 448531, 
2431943;  448820, 2431557;  448989, 
2431895;  448965,  2432281;  448482, 
2432426;  448508, 2432672;  448531, 
2432885; 448362, 2433440;  448458, 
2434020;  448482,  2434310;  448120, 
2434696;  448168. 2435203;  448627. 
2435903;  448748, 2435927;  448627, 
2436217;  448410,  2436458;  448458, 
2436796;  448603,  2436796;  448724, 
2436965; 448796, 2437134;  448579, 
2437473; 448869, 2437666;  448965, 
2437810;  448796, 2438149;  449110, 
2438390;  449327, 2438655;  44^593. 
2438848; 449931, 2438655;  450245, 
2438317; 450511, 2438148;  450801, 


2438293 
2438800 
2439669: 
2440031 
2440175 
2440442 
2440726 
2440490 
2440031 
2440055 
2439331 
2438824 
2438534 
2437762 
2438100 
2438414 
2438028 
2437424 
2437352 
2436917 
2437255 
2436555 
2436314 
2435589 
2434623 
2434309 
2433416 
2433126 
2432523 


450535,  2438535;  450100, 
449835. 2439259; 449907. 
449773, 2439813;  449569. 
449255, 2439645;  449122, 
449086, 2440321;  449255, 
449617,  2440635;  449861, 
449987,  2440561;  449690, 
449823,  2440174;  449883, 
449894, 2440032;  450149, 
450318, 2439814;  450245. 
450632,  2438969;  450873, 
451090, 2438679;  451911, 
450825,  2438003;  451018, 
450487,  2437810; 450221, 
449762,  2438124;  449521, 
449521, 2437810;  449183, 
449352,  2437617;  449400, 
449810, 2437521;  450342, 
450221,  2436989;  449569, 
449472,  2437110; 449207, 
449086,  2436845;  449086, 
449086, 2436289;  449400, 
449835,  2435686;  448869, 
448844, 2434961; 449014, 
449086,  2433875;  450390, 
450414,  2434165;  449255, 
449158, 2433126; 449448, 
449255, 2432933;  449810, 
retiun  to  starting  point. 


(B)  Note:  Map  45  follows: 


Map45 
Unit  10  -  Labordia  lydgatei  -  b 


•— -..    ^*i 


Critical  Habitat  Unit  10 

IIHIH  Critical  Habitat  for 

Labonba  lydgatei  -  b 

Elevation  ( 1 ,000-ft.  contours) 

W  MajorRoad 

A/  Coastline 


(xlvi)  Kauai  10 — Labordia  tinifolia  var. 
wahiawaensis — a  (913  ha;  2,255  ao) 

(A)  Unit  consists  of  the  following  89 
boundary  poiirts:  Start  at  448798, 
2438127;  449165,  2437887; 449468, 
2437696;  449420,  2437473;  449516, 
2437425;  449867,  2437552;  450250, 
2437297; 450329,  2436930;  4501 70f 
2436914;  449563,  2436962;  449516, 
2437201; 449117,  2437201;  449101, 
2436627;  449069,  2436196;  449436, 
2436356;  449579,  2436132;  449739, 
2435670; 449579, 2435654;  449021, 
2435463; 448893,  2435494;  448814, 
2435175;  448718,  2435048;  448941, 
2434888;  448750,  2434537;  448941, 
2434521; 449037.  2434154;  448941, 
2433963;  449101,  2433963;  449117, 
2433835;  449468,  2433979;  449659. 
2434090;  450425,  2434298;  450361, 
2434106;  450074,  2434106;  450090, 
2433676; 449739, 2433835;  449771, 
2433628;  449420,  2433660;  449324. 
2433436;  449165,  2433245;  449404, 
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2433133 
2432830 
2432527 
2432048 
2431681 
2431506 
2430692 
2430484 
2430364 
2432105 
2433542 
2433787 
2434059 
2434362 
2434904 
2435159 
2435510 
2436037 
2436277 
2436771 
2436787 
2437186 
2437448 
2437696 
2437999 


449228,  2432846 
449659. 2432782 
449420.  2432192 
449340.2431713 
449675. 2431777 
449276. 2431218 
449404,  2430484 
447362, 2430345 
446435, 2430508 
448503.2432172 
448294, 2433768 
448415, 2433963 
448415, 2434362 
448111,2434649 
448191,2434968 
448207, 2435415 
448415,2435750 
448494, 2436244 
448367, 2436488 
448526, 2436866 
448670, 2437058 
448510, 2437313 
448571,2437587 
448718. 2437856 


449420, 
449707. 
449595. 
449356, 
449404. 
449388. 
449404, 
447060, 
448515, 
448267. 
448383. 
448303. 
448223, 
447968, 
448127, 
448415. 
448574. 
448462. 
448367. 
448606. 
448446, 
448510. 
448766, 
448829. 


return  to  starting  point. 


(B)  Note:  Map  46  follows: 


Map  46 

Unit  10 
Labordia  tini  folia  wakUnvaensb  -  a 


Critica]  Habiut  Unit  10 

llillll  Critical  Habitat  for 

Labordia  linifolia  wahiawaensis  •  a 

Elevation  ( 1 ,000-ft.  contours) 

/V    Major  Road 

/v   Coastline 


(xlvii)  Kauai  10 — Lysimachia  filifolia — a 
(995  ha;  2,458  ac) 

(A)  Unit  consists  of  the  following  113 
boundary  points:  Start  at  451083, 
2438783: 451901, 2438605;  452064. 
2438426; 451856,  2438263;  451455, 
2437996; 451187.  2438070;  451143. 
2437728; 450727,  2437639;  450252, 
2437966; 449850,  2438026;  449613. 
2438100; 449806,  2437788;  449271, 
2437818; 449925,  2437625;  450415. 
2437446; 450653,  2436956;  450519. 
2436837; 449776,  2436897;  449494. 
2436897;  449449,  2437090;  449152. 
2437105;  449093,  2436808;  449122. 
2436615; 449018,  2436541;  449063, 
2436318; 449018.  2436229;  449390. 
2436422;  449628,  2436125;  449761. 
2435976; 449791, 2435605;  449167, 
2435427; 448900, 2435412;  449018. 
2435115; 449078, 2434773;  449137, 
2434416; 449122,  2434149;  449167. 
2433956; 449761:  2434298;  450816. 
2434491;  450400,  2433763;  450118, 


2433481 
2433287 
2432961 
2431977 
2432197 
2432462 
2432917 
2433373 
2433659 
2434107 
2434622 
2435063 
2435445 
2435904 
2436469 
2436862 
2437450 
2437766 
2438353 
2438754 
2439625 
2440336 
2440580 
2440076 
2440098 
2440129 
2440075 
2440030 
2439969 
2439815 
2439486 
2439338 
2439250 
2439156 
2439062 
2438949 
2438833 


449449,  2433495 
449613, 2433139 
450088,  2432589 
449117,2431900 
449065,  2432473 
448635, 2432590 
448613,  2433130 
448547,  2433571 
448580, 2433916 
448610,  2434346 
448239,  2434732 
448312,  2435268 
448610, 2435753 
448720, 2436^42 
448485,  2436660 
448830, 2437318 
448845,  2437549 
448915,  2438166 
449293,  2438629 
449469,  2439364 
449191, 2439915 
449375,  2440536 
449971.  2440270 
449899,  2440063 
450059,2440101 
450147, 2440093 
450162, 2440075 
450190,  2440016 
450175,  2439897 
450203,  2439630 
450071,  2439407 
450175,  2439294 
450252,  2439220 
450297,  2439075 
450463.  2438924 
450714,  2438836 


449345, 
449420, 
449381. 
448904, 
448889, 
448650. 
448599, 
448444. 
448573, 
448386, 
448261, 
448522, 
448749, 
448496, 
448753. 
448669, 
448922, 
449164, 
449580, 
449522, 
449211, 
449671, 
449870, 
450011, 
450106. 
450162. 
450185, 
450203, 
450247, 
450115, 
450084, 
450238, 
450237, 
450379, 
450671, 
450940, 


return  to  starting  point. 


(B)  Note:  Map  47  follows: 
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Map  47 
Unit  10  -  Lysimachia  fili/olui  -  a 


I       I  Critical  Habitat  Unit  10 

ITTTTIl  Critical  Habiut  for 

Lysimadiiafil^ia  -  a 

Elevation  (l.OOO-ft.  contours) 

/S/  MajorRoad 

/V  Coastline 


OJ      0      03  Mila 


•JOOJ 


(xlviii)  Kauai  10 — Myrsine  linearifolia- 
b  (167  ha;  413  ac) 

(A)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  448507, 
2432148;  448782, 2431712;449112. 
2430394;  447193.  2430959;  447222, 
2431112;  448515.  2432105;  return  to 
starting  point. 

(B)  Note:  Map  48  follows: 


Map48 
Uait  10  -  Myrsine  liHearifoUa  -  b 


I       i  Critical  Habitat  Unit  10 

[RTTH  Critical  Habitat  for 

h^rsine  linear^ia  -  b 

.     Elevation  ( 1 ,000-ft.  contours) 

/\/  MaiorRoad 

/v    Coastline 


(xlix)  Kauai  10 — Phlegmariums 
nutans— &  (620  ha;  1,533  ac) 

(A)  Unit  consists  of  the  following  47 
boundary  points:  Start  at  448793, 
2439345;  450186i,  2439278;  450512, 
2438647;  451062,  2438321;  450655, 
2437974;  450105,  2438280;  449779, 


2438728 
2438280 
2437852 
2436956 
2435876 
2435713 
2435163 
2434613 
2433818 
2432739 
2431903 
2430864 
2429845 
2430681 
2431740 
2431556 


449310, 2438545;  449228, 
448780, 2438199; 449045, 
449065,  24373M;  448943, 
448576,  2436610;  449086, 
449004,  2435713;  448760, 
448576, 2435306;  448332, 
448373, 2434837;  448739, 
448780.  2434165;  448576, 
448780, 2433452;  448699. 
449229, 2432413;  449208, 
449045,  2431434;  449004, 
449290,  2430212;  448841, 
448638,  2430069;  448699, 
448821, 2430986;  448678, 
448047.  2431333;  447800. 
448515. 2432105;  448503. 


2433974;  447886,  2434845;  448515, 
2436159;  448226,  2436801;  448728, 
2437943;  448103, 2438785; 448819, 
2439175;  return  to  starting  point. 
(B)  Note:  Map  49  follows: 


Map  49 
Unit  10  -  PMegmtariurus  nutans  -  a 


Critical  Habitat  Unit  10 

limil  Critical Habiut for 

PUegmarmrus  nutans  -  a 

\/   Elevation  ( 1 .000-ft  contours) 

/S/  Ma)OrRo«i 

/V  Coastline 


2432172;  448267,  2433542;  448319, 


(l)  Kauai  10 — Plantago  princeps—a  (276 
ha;  683  ac) 

(A)  Unit  consists  of  the  foUowirig  195 
boundary  points:  Start  at  449378, 
2440492;  449378,  2440219;  449753, 
2440049; 449884, 2440014; 449514, 
2439343;  449731,  2439042;  449653, 
2439026;  448873,  2439316;  448605, 
2440582; 448605, 2440585;  448604, 
2440594;  448603, 2440603;  448601, 
244061«;  448600, 2440627;  448599, 
2440637;  448600,  2440668;  448601, 
2440679;  448606,  2440704;  448612, 
2440722;  448615,  2440731;  448619, 
2440740; 448622, 2440749;  448630, 
2440759; 448638, 2440764;  448650. 
2440769;  448663,  2440773;  448678. 
2440780;  448691.  2440790;  448711.   . 
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2440806 

2440820 

2440841 

2440878 

2440896 

2440927 

2440982 

2441024 

2441053 

2441075 

2441097 

2441116 

2441136 

2441150 

2441163 

2441177 

2441194 

2441230 

2441250 

2441264 

2441281 

2441302 

2441322 

2441341 

2441369 

2441392 

2441403 

2441411 

2441427 

2441443 

2441461 

2441471 

2441481 

2441502 

2441528 

2441569 

2441588 

2441611 

2441625 

2441650 

2441668 

2441689 

2441710 

2441722 

2441753 

2441774 

2441807 

2441818 

2441825 

2441852 

2441871 

2441894 

2441914 

2441967 

2442002 

2442019 

2442041 

2442055 

2442061 

2442077 

2442101 

2442123 

2442148 

2442169 

2442202 

2442221 

2442233 

2442250 


448720, 
448735, 
448764, 
448802, 
448841, 
448877, 
448940, 
448943, 
448943, 
448948. 
448964, 
448971, 
448973, 
448967, 
448949, 
448933, 
448926, 
448940, 
448946. 
448948. 
448944. 
448928. 
448920. 
448917. 
448918. 
448930. 
448940. 
448948. 
448964. 
449003. 
449040. 
449053. 
449064. 
449066, 
449050, 
449043, 
449030, 
449012, 
449006, 
449000, 
448986, 
448957, 
448933, 
448915, 
448914, 
448915, 
448900. 
448884. 
448850. 
448831. 
448817. 
448813. 
448789. 
448781. 
448773, 
448764, 
448746, 
448728, 
448718, 
448694, 
448677, 
448677, 
448684, 
448674, 
448673. 
448684. 
448699. 
448706, 


2440813 

2440829 

2440857 

2440889 

2440914 

2440939 

2441006 

2441044 

2441063 

2441084 

2441109 

244^119 

2441143 

2441159 

2441170 

2441184 

2441212 

2441238 

2441259 

2441273 

2441291 

2441313 

2441333 

2441357 

2441381 

2441400 

2441404 

2441420 

2441441 

2441449 

2441466 

2441472 

2441492 

2441511 

2441561 

2441578 

2441595 

2441616 

2441639 

2441660 

2441677 

2441700 

2441715 

2441738 

2441760 

2441796 

2441814 

2441820 

2441844 

2441859 

2441884 

2441900 

2441938 

2441990 

2442013 

2442029 

2442051 

2442058 

2442069 

2442089 

2442115 

2442140 

2442157 

2442187 

2442209 

2442226 

2442238 

2442257 


448727, 
448745, 
448788. 
448811. 
448861. 
448918, 
448941, 
448943, 
448944, 
448954, 
448969, 
448972, 
448972. 
448961. 
448941. 
448930. 
448934. 
448944. 
448948. 
448948. 
448935. 
448925. 
448919. 
448916. 
448922. 
448936. 
448945. 
448952. 
448971. 
449032, 
449049, 
449060. 
449065. 
449061. 
449046. 
449037. 
449017. 
449009. 
449004. 
448995, 
448972, 
448939. 
448925. 
448913. 
448913. 
448910, 
448890, 
448877, 
448840, 
448820, 
448814. 
448803. 
448787. 
448777. 
448768. 
448755. 
448736. 
448723. 
448710. 
448683. 
448675. 
448682, 
448680, 
448671. 
448678. 
448692. 
448705. 
448707, 


2442267 
2442295 
2442309 
2442331 
2442342 
2442356 
2442369 
2442387 
2442410 
2442440 
2442455 
2442589 
2442572 
2441513 
2441006 
2440602; 


448712, 2442283 
448722. 2442303 
448724. 2442320 
448711.2442341 
448682. 2442350 
448673. 2442365 
448665. 2442379 
448648. 2442399 
448642. 2442430 
448640. 2442451 
449104. 2442662 
449074. 2442637 
449576.  2442210 
449654. 2441008 
449663.2440988 
return  to  starting 


(B)  Note:  Map  50  follows 


448718. 
448723, 
448721, 
448697, 
448677, 
448671, 
448657, 
448643, 
448642. 
448637. 
449108. 
449099. 
449620. 
449662. 
449955. 
point. 


Map  50 

Unit  10  -  Plantago  princeps  -  a     | 

5(1 

VrehMt         -^ 

V;;  -WB.,  .. . 

/^/■■^--v::^    { * 

Sr\      .^ 

..■V-:    y/'"    .rVi.   ':-•-. -^^  , 

■■■'    •:*'''        . -'  ^/^          '     ''  1  ^  )'•"■-■ 

f  ^    -^    -x       /- 

1       1  Critical  Habitat  Unit  10 

nil  II  Critical  Habitat  for 

Plantago  princeps  -  a 

.    \     Elevation (l.W 
/\/  Major  Road 
/V   Coa.stlinc 

)0-ft.  contoun) 

r^^^^^ 

OJ      0      OJ   Mda 

K 

03  0  OJ   KitsMMn 

i=r-i 

(li)  Kauai  10 — Pteralyxia  kauaiensis — b 
(304  ha:  751  ac) 

(A)  Unit  consists  of  the  following  183 
boundary  points:  Start  at  448642. 
2442419;  449125.  2442584;  449589, 
2442203; 449662. 2441006;  449663, 


2440988 

2439343 

243907Zi 

2440582 

2440594 

2440618 

2440637 

2440679 

2440722 

2440740 

2440759 

2440769 

2440780 

2440806 

2440820 

2440841 

2440878 

2440896 

2440927 

2440982 

2441024 

2441053 

2441075 

2441097 

2441116 

2441136 

2441150 

2441163 

2441177 

2441194 

2441230 

2441250 

2441264 

2441281 

2441302 

2441322 

2441341 

2441369 

2441392 

2441403 

2441411 

2441427 

2441443 

2441461 

2441471 

2441481 

2441502 

2441528 

2441569 

2441588 

2441611 

2441625 

2441650 

2441668 

2441689 

2441710 

2441722 

2441753 

2441774 

2441807 

2441818 

2441825 

2441852 

2441871 

2441894 

2441914 

2441967 

2442002 


450101. 
449691, 
448873, 
448605, 
448603, 
448600, 
448600, 
448606, 
448615, 
448622, 
448638, 
448663. 
448691. 
448720. 
448735. 
448764. 
448802. 
448841. 
448877. 
448940. 
448943. 
448943. 
448948, 
448964. 
448971. 
448973. 
448967, 
448949, 
448933, 
448926, 
448940, 
448946. 
448948, 
448944, 
448928. 
448920, 
448917. 
448918. 
448930. 
448940. 
448948, 
448964, 
449003. 
449040, 
449053. 
449064. 
449066. 
449050. 
449043, 
449030, 
449012. 
449006. 
449000. 
448986. 
448957. 
448933, 
448915, 
448914, 
448915. 
448900. 
448884. 
448850. 
448831. 
448817, 
448813, 
448789. 
448781. 
448773. 


2440409 
2439097 
2439316 
2440585 
2440603 
2440627 
2440668 
2440704 
2440731 
2440749 
2440764 
2440773 
2440790 
2440813 
2440829 
2440857 
2440889 
2440914 
2440939 
2441006 
2441044 
2441063 
2441084 
2441109 
2441119 
2441143 
2441159 
2441170 
2441184 
2441212 
2441238 
2441259 
2441273 
2441291 
2441313 
2441333 
2441357 
2441381 
2441400 
2441404 
2441420 
2441441 
2441449 
2441466 
2441472 
2441492 
2441511 
2441561 
2441578 
2441595 
2441616 
2441639 
2441660 
2441677 
2441700 
2441715 
2441738 
2441760 
2441796 
2441814 
2441820 
2441844 
2441859 
2441884 
2441900 
2441938 
2441990 
2442013 


449514. 
449529. 
448605. 
448604, 
448601, 
448599, 
448601, 
448612. 
448619. 
448630. 
448650. 
448678. 
448711. 
448727. 
448745. 
448788. 
448811. 
448861, 
448918, 
448941, 
448943. 
448944, 
448954, 
448969. 
448972, 
448972, 
448961. 
448941. 
448930, 
448934. 
448944. 
448948. 
448948. 
448935. 
448925. 
448919, 
448916, 
448922. 
448936. 
448945. 
448952, 
448971, 
449032, 
449049, 
449060, 
449065, 
449061. 
449046. 
449037. 
449017, 
449009, 
449004, 
448995, 
448972, 
448939, 
448925, 
448913, 
448913, 
448910, 
448890. 
448877. 
448840. 
448820. 
448814. 
448803, 
448787. 
448777, 
448768. 
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2442019; 448764,  2442029;  448755, 
2442041;  448746,  2442051;  448736. 
2442055; 448728,  2442058;  448723, 
2442061; 448718. 2442069;  448710, 
2442077;  448694,  2442089;  448683, 
2442101; 448677. 2442115;  448675, 
2442123; 448677. 2442140;  448682, 
2442148; 448684, 2442157;  448680, 
2442169; 448674. 2442187;  448671. 
2442202; 448673.  2442209;  448678, 
2442221; 448684, 2442226; 448692, 
2442233; 448699, 2442238;  448705,. 
2442250;  448706.  2442257;  4487^7, 
2442267; 448712,  2442283;  448718, 
2442295;  448722. 2442303;  448723. 
2442309; 448724, 2442320;  448721, 
2442331; 448711, 2442341;  448697. 
2442342; 448682, 2442350; 448677, 
2442356; 448673, 2442365;  448671, 
2442369; 448665, 2442379; 448657, 
2442387; 448648. 2442399; 448643. 
2442410;  return  to  starting  point. 

(B)  Note:  Map  51  follows: 


Map  51 
Unit  10  -  Pterafyxia  kauaiensis  -  b 


Critical  Habiut  Unit  10 

[TTTT11  Critical  Habitat  for 

Pteralyxia  kauaiensis  •  b 

Elevation  ( 1 ,000-ft.  contours) 

/N/  Major  Road 

/v    Coastline 


OJ 


OJ  VOm 


0.5  0  05 

i=r-i 


(lii)  Kauai  10— Viola  helenae—a  (611 
ha;  1,510  ac) 

(A)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  448328, 
2433188;  448454,  2433140; 449088, 
2433152;  449076, 2433067; 449466, 
2433177; 449222,  2432836;  449320, 
2432763;  449405,  2432848;  449636. 
24^2738; 449746, 2432531; 449527, 
2432361;  449380,  2432239;  449551. 
2432153; 449344, 2431617; 449685, 
2431800;  449417,  2431508;  449198. 
2431301; 449234, 2431142; 449271, 
2430923; 449320,  2430692;  449380, 
2430484;  449380,  2430229;  449441, 
2429961;  449429, 2429693;  446980, 
2429985; 446274,  2429948;  446193, 
2429994;  446327. 2430072; 446237, 
2430356;  448515.  2432105; 448503. 
2432172;  retimi  to  starting  point. 

(B)  Note:  Map  52  follows: 


Map  52 

UnhlO-  Viola  keienae  -  a 

'^•■•C---C'-^  ■>':?•■'       i<      y^--    '       f'"- 

v~.^-..  ..  -.•  ;          •■.  ■■       --; 

""-' •.^■~s".~                  ji',        ■i'^'::.           i-i^' 

'-^-               TX.           :•..•••••■■■>•" 

\  1'?     '%     ' 

■  .    \»     J     ■• — •>     ^i                -.•.,•1 

:sr  \  ^■'^    ■- 

rl^rw..^.  /\fm.      '  ^-^ 

',     /J-^-~- --N -r  Iv-:--.    A 

;•'/>>'    .''*•*'**>>•"' r.  ■  \      .>'•• 

,j-^  !'/■    ■■'■-  •'-  V^  ":■■•■■■:■.      V-^      :'• 

'■/■  r--.;',--.i'r-  ...... \-..'--^:-.    v....    -^^X    .--f 

-"J'!^^:/X        V~"  '^■ifmnmu  ■'   \  ■ 

::^tyr'^,  /^^-  '^-^ 

^-^^'  y^' .  y  /  rv-.:  ^*^r 

'^    ?;-■*■     y  \  y  ,--,^    /•-■ 

^•-''y   x/f    /  ■**^>l»^Xv"' 

y^.^-.lf  f  r'"y^'-::y  "'■■'' 

r-'    .^-'r    /t    :.   ^>^.^. 

t~     i    t                   1                       <«    ; 

■  !■■     '/•                ">      \] 

■  1  Igf                    t^r*'"'           '"' 

-■:?    •;(           >;    1 

T\       ^^^^ 

5     y\,     Y--  J 

V    Kf>y 

yyf 

lllil  '  i 

ppp^t-r-  ^ 

1       t  Critical  Habitat  Unit  10 

llllll    Critical  Habitat  for 

Viola  helenae  •  a 

Elevation  (1,000-ft.  contours) 

/\/  MainrRr>3(i 

/v    Coastline 

hi 

OJ      0      Oi  Mitts 

1 1        1 

03  0  OJ  Kilwiiiii 

M    1 

' 

N 

(liii)  Kauai  10 — Viola  kauaiensis  var. 
wahiawaensis — a  (657  ha;  1,623  ac) 

(A)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  448417, 
2432669;  449275,  2432700;  449659, 
2430034;  449241.  2429178:  447613, 
2429349; 447532. 2429359;  447101. 
2429410;  446996.  2430939;  448515, 
2432105; 448503.  2432172;  return  to 
starting  point. 

(B)  Note:  Map  53  follows: 


Map  53  Unit  10 

Viola  kmnmemsis 
var.  waUawaemis-a 


Critical  Habitat  Unit  10 

inTTTl  Critical  Habitat  for 

Viola  kauaiensis  -  a 

Elevation  ( 1 ,000-ft  contours) 

/\/  Major  Road 

/v    Coastline 

03      0      OS  NMo 


03  0  03 


3 


(liv)  Kauai  11 — Adenophonis  periens— 
c  (469  ha;  1.158  ac) 

^(A)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  449704, 
2450172- 449432, 2449395:  449073. 
2448923: 449147, 2447868; 448881. 
2447609; 448393. 2447136;  448172. 
2447124; 447753. 2447224; 447428. 
2447829; 448470.  2448968:  447485, 
2450219; 447507.  2450366;  449486. 
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2450747;  449649,  2450316;  return  to 
starting  point. 


(B)  Note:  Map  54  follows: 


■<!, 


K&akuCmm  £ 


1  i     •  ••'  i..r      :-■■■::,  i.u .  ■  \  \ 


Critical  Habitat  Unit  1 1 

Critical  Habitat  Tot 
Adenophonis  periens  -  c 

/ '■■/  Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coasdine 


2   Miles 


E 


0     \     2  Kilometers 


A 


(Iv)  Kauai  11 — Adenophonis  periens — d  2449379 

(1.006  ha;  2.485  ac)  2449385 

2450917 

(A)  Unit  consists  of  the  following  82  2451815 

boundary  points:  Start  at  439347,  2453813 

2452789; 439324,  2452794;  439098.  2454786 

2452402; 438924.  2452225;  438478,  2454456 

2451772; 438422,  2451715;  438390,  2454127 

2451682; 436328.  2450087;  436296,  2454047 

2450046;  436244,  2450016;  436213,  2453950 

2450009;  436203,  2450009;  4361 1 \ ,  2453865 

2449924; 436104.  2449902;  436086,  2453815 

2449869; 436075,  2449855;  436058,  2453745 

2449842; 436017,  2449817;  436001,  2453694 

2449805;  435988.  2449789;  435985,  2453623 

2449783; 435308, 2449368;  435292.  2453517; 


435269, 2449384; 435247,  2453461; 440350, 2453451; 440333, 

434652. 2450774; 434814.  .2453428;  440315,  2453408;  440288, 

434829, 2450928; 435956,  2453388; 440275, 2453381; 440244, 

438144, 2453533;  438500,  2453334; 440223. .2453322;  440199, 

439711, 2454765;  439738,  '2453305; 440147,  2453289;  440119, 

439842, 2454868;  439760,  2453282; 440093,  2453280;  439987, 

440303. 2454155;  440294.  2453284; 439962.  2453283;  439924, 

440436. 2454081;  440496.  2453275; 439905,  2453264;  439787. 

440485, 2453995;  440492.  2453162; 439724.  2453135;  439639, 

440484, 2453922;  440461,  2453119; 439600,  2453107;  439553. 

440450,  2453851;  440432,  2453082; 439503.  2453046;  439481, 

440421.  2453780;  440412.  2453022;  439473.  2452985;  439464. 

440410.  2453716;  440404.  2452963;  439414.  2452909;  439390, 

440384,  2453655;  440378,  2452876;  439355,  2452801;  return  to 

440380,  2453590;  440370,  starting  point. 

440363.  2453496;  440355,  (B>Note:  Map  55  follows: 
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(Ivi)  Kauai  \\—Alectryon  2443078;  435725,  2443086;  435729, 

macrococcus-a  (382  ha;  943  ac)  2443093;  435735,  2443103;  435738. 

2443112; 435743.  2443127;  435749, 
(A)  Unit  consists  of  the  following  292   2443138;  435753,  2443149;  435757. 

boundary  points:  Start  at  435336.  2443155;  435766.  2443169;  435778. 

2442801;  435344.  2442802;  435367,  2443179;  435790,  2443186; 435804, 

2442807;  435391,  2442814;  435415,  2443188;  435821, 2443194;  435842, 

2442819; 435435, 2442826;  435454.  2443199; 435861,  2443202;  435874, 

2442831;  435476.  2442838;  435496.  2443 204 ;.4 3 5 889,  2443208;  435904. 

2442844;  435516.  2442850;  435530.  2443211; 435933, 2443223;  435942, 

2442853; 435534, 2442855; 435543,  2443232;  435949, 2443246; 435958, 

2442858; 435556, 2442862;  435571.  2443255; 435969, 2443263;  435979. 

2442867;  435585.  2442876;  435596.  2443271;  435993, 2443281;  436010. 

2442883;  435624. 2442882; 435632,  2443297;  436032, 2443316; 436048, 

2442910;  435642, 2442920; 435658.  2443332;  436064.  2443343;  436080, 

2442932;  435668,  2442948; 435673.  2443358; 436089, 2443375; 436095, 

2442959;  435681.  2442977;  435688,  2443390;  436100,  2443403;  436107, 

2442995;  435693.  2443006;  435698.  2443421; 436113. 2443456; 436118, 

2443024;  435704, 2443036;  435708,  2443477; 436123, 2443502;  436134. 

2443047; 435715. 2443064; 435722.  2443520;  436146,  2443534;  436160. 


2443543; 
2443560; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 
2443655; 
2443688; 
2443700; 
2443711; 
2443716; 
2443720; 
2443731; 
2443756; 
2443769; 


436175. 
436213. 
436240. 
436265, 
436287. 
436315. 
436337, 
436357, 
436380, 
436403. 
436438, 
436478, 
436518, 
436558. 
436597, 
436630. 
436655. 
436678, 
436708, 
436745. 


2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 
2443676; 
2443696; 
2443707; 
2443714; 
2443718; 
2443724; 
2443742; 
2443763; 
2443772; 


436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369. 
436392, 
436421. 
436460. 
436497. 
436534, 
436576, 
436611. 
436644. 
436666. 
436697, 
436726, 
436758, 
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2443775; 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443936; 
2443962; 
2443995; 
2444066; 
2444084; 
2444098; 
2444107; 
2444105; 
2444092; 
2444090; 
2444104; 
2444088; 
2444225; 
2444217; 
2444182; 
2444170; 
2444146; 
2444119; 
2444102; 
2444082; 
2444061; 
2444060; 
2444080; 
2444100; 
2444126; 
2444163; 


436771, 
436799. 
436818, 
436829. 
436841, 
436852, 
436870, 
436890, 
436911, 
436914, 
436910, 
436908, 
436951, 
436969. 
436983. 
437009, 
437049, 
437076, 
437119. 
437129. 
437303, 
437332, 
437365, 
437578, 
437610, 
437636. 
437671. 
437703. 
437732, 
437758. 
437780. 
437821. 
437833, 
437833, 
437822, 


2443776; 
2443778; 
2443785; 
2443790; 
2443801; 
2443819; 
2443847; 
2443877; 
2443923; 
2443948; 
2443981; 
2443995; 
2444073; 
2444094; 
2444102; 
2444108; 
2444100; 
2444089; 
2444096; 
2444107; 
2444229; 
2444217; 
2444221: 
2444179; 
2444160; 
2444132; 
2444112; 
2444093: 
2444069; 
2444058; 
2444066; 
2444088; 
2444111; 
2444139; 
2444185; 


436788, 
436808, 
436823, 
436837, 
436845, 
436861, 
436882. 
436900. 
436914. 
436913. 
436908. 
436943. 
436961. 
436975, 
436994, 
437026. 
437067. 
437106, 
437128, 
437182. 
437310. 
437351. 
437566, 
437593, 
437624, 
437651. 
437691. 
437722. 
437749. 
437768. 
437810. 
437831. 
437835, 
437827, 
437820. 


2444206; 
2444265; 
2444314; 
2444327; 
2444323; 
2444302; 
2444274; 
2444258; 
2444260; 
2444271; 
2444270; 
2444214; 
2444591; 
2444701; 
2444584; 
2444481; 
2444756; 
2444949; 
2444687; 
2444301; 
2444178; 
2443806; 
2443785; 
2443M6; 
2443254; 
2442848; 
2442799; 
2442510; 
2442144; 
2442027; 
2441986; 
2442034; 
2442076; 
2441965; 
2441972; 


437818. 
437828. 
437843, 
437871. 
437909, 
437960. 
438007. 
438048. 
438087. 
438133. 
438196. 
438238. 
438333. 
438540. 
438878. 
439071. 
439712, 
439816. 
439395. 
438988. 
438554. 
438037. 
437354, 
437203, 
436617, 
436210, 
436982, 
437023, 
437223, 
436975, 
436734, 
436623, 
436375, 
436072, 
435617, 


2444236; 
2444292; 
2444322; 
2444328; 
2444314; 
2444289; 
2444260; 
2444258; 
2444266; 
2444273; 
2444263; 
2444515; 
2444564; 
2444598; 
2444453; 
2444639; 
2444935; 
2444749; 
2444474; 
2444026; 
2444019; 
2443916; 
2443668: 
2443323; 
2443027; 
2442751; 
2442606; 
2442303: 
2442103; 
2441958; 
2442110; 
2442034; 
2441993; 
2442041; 
2441890; 


437824, 
437836, 
437854, 
437887, 
437933, 
437984, 
438028, 
438072, 
438109, 
438164, 
438335, 
438251, 
438464, 
438837, 
438982, 
439712. 
439774. 
439747. 
439271. 
438609. 
438154. 
437368, 
437354, 
436548, 
436224, 
436637, 
436644, 
436989, 
436975, 
436803, 
436672. 
436389. 
436175, 
435879, 
435810, 


2441766; 435755,  2441683;  434852, 
2441917; 434645, 2442255; 434684, 
2442495; 434700, 2442502;  434713, 
2442515; 434725, 2442524;  434735, 
2442532; 434755, 2442542;  434775, 
2442551; 434800,  2442556;  434822. 
2442562; 434842, 2442574;  434862, 
2442596;  434883, 2442613;  434896. 
2442626; 434916. 2442647;  434934, 
2442668; 434949. 2442681;  434972, 
2442699; 434986,  2442705;  434997, 
2442708; 435006, 2442713;  435012. 
2442717; 435026,  2442719;  435039, 
2442722; 435061, 2442727;  435081, 
2442733; 435100,  2442739;  435119, 
2442747; 435135, 2442754; 435150, 
2442764; 435164, 2442771;  435184, 
2442774; 435201, 2442777;  435219, 
2442778) 435237, 2442782; 435251. 
2442783; 435228,  2442762;  435237, 
2442643;  435284,  2442631;  return  to 
starting  point.  • 

(B)  Excluding  2  areas: 

[1)  Bounded  by  the  following  3  points 
(1  ha;  3  ac):  Start  at  435132,  2442248; 
435160, 2442164; 434848,  2442098; 
return  to  starting  point;  and 

(2)  Bounded  by  the  following  4 
points:  (0  ha;  1  ac):  Start  at  435151, 
2442425; 435215, 2442393; 435195, 
2442353;  435128,  2442379;  return  to 
starting  point. 

(C)  Note:  Map  56  follows: 
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Map  56    Unit  11  -  Aleetryon  macroceus  -  a 


A/ 

A/ 


Critical  Habitat  Unit  11 

Critical  Habitat  fix 
Aleetryon  macroceus  -  a 

Elevation  (1,000-ft  contours) 

MsyorRoad 

Coasdine 


0         1  2   Miles 

I 1  I 

0      I      2  Kilometers 

~1 


(Ivii)  Kauai  11 — Aleetryon 
macrococcus — b  (90  ha;  222  ac) 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  434114, 
2450720; 434166,  2450751;  434206, 
2450682; 434246, 2450687;  434293, 
2450650; 434374, 2450717;  434437, 
2450858;  434504,  2450749;  434475. 
2450619;  434648.  2450659;  434778. 


2450484; 
2450327; 
2450023; 
2449835; 
2449895; 
2449891; 
2449947; 
2450016; 
2450070; 


435695, 
435588, 
435535, 
435182. 
434939. 
434816, 
434755, 
434784. 
434609. 


2450389; 
2450199; 
2449928; 
2449829; 
2449841; 
2449871; 
2449958; 
2450052; 
2450052; 


435608, 

435632, 

435447, 

435011,- 

434894. 

434773. 

434787, 

434742, 

434578, 


2450109; 434543, 2450151;  434504, 
2450195;  434399,  2450200;  434430, 
2450325; 434417, 2450370;  434363, 
2450363; 434331, 2450386;  434320. 
2450475; 434145, 2450379;  433991. 
2450281;  433804,  2450277;  433704, 
2450352;  433744,  2450570;  return  to 
starting  point. 
(B)  Note:  Map  57  follows': 
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Map  57    Unit  1 1  -  Alectryon  macroccus  -  b 


Critical  Habitat  for 
Alectryon  macroccus  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2  Miles 


0     I      2  Kilometers 

I] 


A 


(Iviii)  Kauai  11 — Alsinidendmn 
lychnoides—a  (993  ha;  2.455  ac) 

(A)  Unit  consists  of  the  following  192 
boundary  points:  Start  at  439360, 


2452812; 439283, 2452730 
2452604; 439217, 2452559 
2452406; 439128, 2452379 
2452373; 439120.  2452368 
2452327; 439037,  2452297 
2452266; 438997, 2452241 
2452213; 438888,  2452163 
2452090;  438761,  2452013 
2451908; 438680.  2451858 
2451783; 438675,  2451766 
2451754;  438657,  2451738, 
2451708; 438529.  2451692 
2451690; 438442,  2451682 
2451670; 438425,  2451652 


2451600;  438435,  2451571;  438419, 


439242. 
439144, 
439125, 
439061. 
439020, 
438936, 
438833, 
438715, 
438680, 
438670, 
438599. 
438484. 
438429, 
438440, 


2451509 
2451414 
2451359 
2451287 
2451228 
2451188 
2451141 
2451089 
2451047 
2450964 
2450796 
2450559 
2450438 
2450423 
2450392 
2450342 
2450311 
2450241 
2450162 
2450128; 


; 438410, 
; 438454, 
; 438485, 
; 438472, 
; 438472, 
; 438486, 
; 438475, 
: 438434, 
; 438435, 
; 438472, 
; 438488, 
; 438576, 
; 438578. 
; 438621. 
; 438715. 
: 438736, 
; 438732, 
; 438713, 
;  438717, 
; 438536, 


2451464; 
2451380; 
2451346: 
2451261; 
2451209; 
2451163: 
2451113; 
2451069; 
2450985; 
2450910; 
2450686; 
2450448; 
2450438; 
2450415; 
2450373; 
2450325; 
2450286; 
2450206; 
2450158; 
2450165: 


438422; 
438478. 
438481, 
438467, 
438481, 
438484, 
438455, 
438425, 
438427, 
438501, 
438554, 
438571, 
438581, 
438690, 
438731, 
438737, 
438717, 
438716, 
438658, 
438407, 


2450217: 
2450196; 
2449915: 
2449793; 
2449601; 
2449383; 
2449262; 
2449258: 
2449122; 
2449184; 
2449579; 
2449727; 
2449793: 
2449882: 
2449989: 
2450116: 
2450455: 
2450861: 
2451096; 
2451347; 


438314, 
438281, 
438166, 
437960, 
437812, 
437627. 
437413. 
437125, 
436770, 
436566, 
436604, 
436490, 
436375, 
436386, 
436253, 
436170, 
436191, 
436154. 
436071, 
436020, 


2450210; 
2450069; 
2449844: 
2449667: 
2449579; 
2449302; 
2449247; 
2449214; 
2449170; 
2449559; 
2449675; 
2449760: 
2449838; 
2449952; 
2450044; 
2450294; 
2450690: 
2451005; 
2451235; 
2451545: 


438311, 
438277, 
438107. 
437875. 
437668, 
437550, 
437247, 
436955, 
436737.. 
436578," 
436575. 
436423, 
436375. 
436334, 
436310, 
436132. 
436218, 
436084, 
435999, 
435900, 
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2451671; 
2452127; 
2452357: 
2452416: 
2452715; 
2452597; 
2452651: 
2452859: 
2453121; 
2452864: 
2452886; 
2453276; 
2453510: 
2453681; 
2453991; 


435731, 
435277, 
435383, 
435523. 
435731. 
435945. 
436175, 
436368. 
436571. 
436801, 
436795. 
437116. 
437234, 
437346, 
437640, 


2451919 
2452266 
2452379 
2452667 
2452662 
2452592 
2452641 
2453095 
2452971 
2452816 
2453040 
2453404 
2453580 
2453810 
2454012; 


: 435437. 
; 435202, 
; 435442, 
; 435587, 
; 435859. 
; 436009. 
; 436293, 
; 436491. 
; 436699, 
: 436876, 
; 436902. 
; 437116, 
;  ^7239, 
; 437426, 
; 437710, 


2453996; 
2453900; 
2453788; 
2453676; 
2453441; 
2453254; 
2453099: 
2453045; 
2452880; 
2452826; 
2452739; 
2452597; 
2452532; 
2452410; 
2452447; 


437678, 
437742, 
437929, 
437983, 
438116. 
437956, 
437988, 
438082, 
438009, 
438172, 
438336, 
438378, 
438373, 
438368, 
438603, 


2453943; 
2453809; 
2453799; 
2453510; 
2453323; 
2453184; 
2453045; 
2452951; 
2452858; 
2452798; 
2452682; 
2452559; 
2452458; 
2452361; 
2452442; 


437635, 
437849, 
437993, 
438004, 
438079, 
437844, 
438100, 
438047, 
438009, 
438248, 
438357, 
438453, 
438368, 
438512, 
438705. 


2452399;  438844,  2452644;  438928, 
2452744;  439013,  2452928;  438986, 
2453175;  4*39084,  2453179;  439154. 
2453195;  439272,  2453141;  439389, 
2453216;  439491,  2453221;  439576, 
2453193; 439635,  2453173;  439658, 
2453123; 439639, 2453119;  439600. 
2453107;  439553,  2453082;  439503.^ 
2453046;  439481.  2453022;  439473. 
2452985;  439464,  2452963;  439414, 
2452909;  439390,  2452876;  return  to 
starting  point. 
(B)  Note:  Map  58  follows: 


Map  58    Uait  11  -  Alsinidendnm  fycktwides 


^ 


"•■--■'■'"'  ::   ■".■■'  .•'■•\.''--X-'— <:'.-. ".vr--.v' ■■""<.'■:.    " 


Critical  Habitat  for 
Alsinidendron  lychnoides  -  a 

Elevation  (1,000-ft.  contours) 
Major  Road 
/\/  Coastline 


0     1     2  Kilomeieis 


A 


9276  Federal  Register /Vol.  68.  No.  39  /  Thursday,  February  27,  2003 /Rules  and  Regulations 


(lix)  Kauai  11 — Alsinidendron 
lychnoides—h  (138  ba;  340  ac) 

(A)  Unit  consists  of  the  following  69 
boundary  points:  Start  at  442522, 


2443254; 442609, 2443267 
2443312;  442829,  2443300 
2443258:  442962,  2443258 
2443163: 443187,  2443067; 
2442972; 443473,  2442880 
2442768; 443548, 2442664 
2442864; 443045. 2442860 
2442822:  442746.  2442880 
2442860: 442622,  2442897; 


442692, 
442867. 
443104, 
443307, 
443531. 
443133. 
442933. 
442717, 
442605, 


2442901 
2442951 
2442935 
2442823 
2442906 
2443101 
2443118 
2443172 
2443201 
2443202 
2443371 
2443591 
2443832 
2443865; 


442522, 
442265, 
442099, 
441629, 
441177, 
440998, 
440487, 
440350, 
440305. 
440309, 
440271, 
440300, 
440346, 
440579, 


2442930: 
2442959; 
2442876; 
2442831; 
2443010; 
2443113; 
2443134; 
2443202; 
2443230; 
2443205; 
2443487; 
2443720; 
2443811; 
2443877; 


442414, 
442182, 
441804, 
441355, 
441098, 
440811, 
440400, 
440371, 
440350, 
440251, 
440309, 
440275, 
440496, 
440616, 


2443852; 440633, 2443769;  440753, 
2443736; 440923,  2443749;  440919, 
2443678;  440919,  2443541;  440994, 
2443479: 441127,  2443466;  441181, 
2443487: 441280,  2443462;  441393, 
2443516;  441451,  2443508;  441434, 
2443437; 441417,  2443358;  441417. 
2443288; 441488, 2443242;  441679, 
2443229; 441775, 2443242;  441908, 
2443263; 442020, 2443258;  442153, 
2443263: 442298,  2443225;  442373, 
2443262;  return  to  starting  point. 

(B)  Note:  Map  59  follows: 


Map  59  Unit  1 1  -  Alsinidendron  lychnoides  -  b 


KmkuCmm  4^.-'    .... 


Critical  Habitat  for 
Abinidendron  lychnoides  -  b 

\/  Elevation  ( 1 ,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


0     I      2   KikMiKlers 


A 


(Ix)  Kauai  U— Alsinidendron  2445488;  438506,  2445513;  438506, 

lychnoides— c  (55  ha;  136  ac)  2445542;  438552,  2445621;  438610, 

,/,,,.         ,  L  r  .,   .  2445684:438656,2445758:438656, 

(A)  Unit  consists  of  tbe  following  113  2445742;  438677,  2445713;  438697, 

boundary  points:  .Start  at  438531, 


2445708; 438739,  2445721;  438760, 
2445758; 438805, 2445779;  438847, 
2445791; 438863,  2445825;  438913, 
2445854; 438959, 2445820;  439001, 
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2445850; 
2445953; 
2446045; 
2446007; 
2446061; 
2446020; 
2446049: 
2446044; 
2446007; 
2446065; 
2446015; 
2445994; 
2445903; 
2445978; 
2445932; 
2445808; 
2445874; 


439071, 
439175, 
439279, 
439374, 
439474, 
439540, 
439632, 
439694. 
439819, 
439881, 
440010, 
440084, 
440163, 
440226, 
440213, 
440284, 
440325, 


2445899; 
2446007; 
2446045; 
2446028; 
2446044; 
2446020; 
2446069: 
2446011; 
2446049; 
2446036; 
2446019; 
2445957; 
2445932; 
2445978; 
2445828; 
2445837; 
2445924; 


439129, 
439208, 
439329, 
439441, 
439511, 
439582, 
439665, 
439810, 
439860, 
439931, 
440084, 
440109, 
440192, 
440230, 
440259, 
440313, 
440359, 


2445936; 
2445849; 
2445870; 
2445749; 
2445716; 
2445708; 
2445683; 
2445621; 
2445571; 
244558^; 
2445588; 
2445621; 
2445646; 
2445662: 
2445583; 
2445592; 
2445625; 


440359, 
440396, 
440479, 
440574, 
440728, 
440861, 
441011, 
440961, 
440807, 
440641. 
440579, 
440417, 
440375, 
440313, 
440093, 
440047, 
439906, 


2445882; 
2445857; 
2445791; 
2445716; 
2445729; 
2445683; 
2445670: 
2445579; 
2445604; 
2445571; 
2445612; 
2445608; 
2445671; 
2445633; 
2445567; 
2445654; 
2445621; 


440363, 
440462, 
440512, 
440658, 
440765, 
440911, 
441035, 
440869, 
440753, 
440591, 
440491, 
440412, 
4403.42, 
440255, 
440047, 
439985, 
439893, 


2445642;  439914,  2445696;  439922, 
2445762; 439914, 2445779;  439881. 
2445733;  439848, 2445758;  439806, 
2445791; 439765, 2445754;  439690, 
2445754;  439603,  2445779;  439603, 
2445824;  439574, 2445849; 439507. 
2445808; 439449,  2445787;  439399, 
2445791; 439370, 2445837;  439366, 
2445812; 439316. 2445775; 439254, 
2445800;  439212, 2445808;  439100, 
2445771;  439063, 2445700;  438947, 
2445663; 438888, 2445663;  438805, 
24455p3: 438731.  2445542;  438710, 
2445538; 438664, 2445459;  438589, 
2445434;  return  to  starting  point. 

(B)  Note:  Map  60  follows: 


Map  60  Unit  1 1  -  Alsinidendron  lychnoides  -  c 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Alsinidendron  lychnoides  -  a 

Elevation  (1,000-ft  contours) 

MaJOT  Road 

/\/  Coastline 


9278 
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(Ixi)  Kauai  11 — Alsinidendmn 
viscosum — a  (736  ha;  1.819  ac) 

(A)  Unit  consists  of  the  following  208 
boundary  points:  Start  at  439373, 
2440983; 438934.  2442351;  438866. 
2442347; 438838. 2442340;  438821. 
2442339; 438757. 2442331;  438721. 
2442329; 438704.  2442326;  438694. 
2442327; 438679.  2442324;  438656. 
2442321; 438626.  2442315;  438609. 
2442314; 438561.  2442316;  438535. 
2442314; 438523.  2442310;  438517. 
2442310; 438496, 2442310;  438460, 
2442320; 438453. 2442321;  438436. 
2442321; 438433,  2442319;  438418. 
2442311; 438392.  2442294;  438376, 
2442278; 438355, 2442265;  438305. 
2442256; 438254,  2442248;  438238. 
2442248; 438219,  2442244;  438157, 
2442234; 438130, 2442234;  438114, 
2442232; 438098,  2442237;  438065, 
2442246: 438049,  2442246:  438030, 
2442243: 438012,  2442229;  438000, 
2442216; 437998,  2442205;  437996, 
2442188; 437984.  2442167;  437973. 
2442147; 437954,  2442136;  437939. 
2442128; 437926,  2442125;  437912, 
2442123; 437873. 2442121;  437839. 
2442110; 437826, 2442106;  437806, 
2442092: 437791,  2442074;  437777. 
2442052; 437766,  2442017;  437758. 
2441998;  437754,  2441991;  437751, 
2441981; 437745,  2441950;  437740, 
2441938;  437736,  2441928;  437717, 
2441899; 437711. 2441887;  437705, 
2441878; 437689, 2441877;  437674, 
2441875; 437647, 2441866;  437635, 


2441866; 
2441867; 
2441880; 
2441869; 
2441858; 
2441845; 
2441835; 
2441809; 
2441791; 
2441777; 
2441779; 
2441775; 
2441780; 
2441795; 
2441809; 
2441811; 
2441803; 
2441792; 
2441785; 
2441759; 
2441737; 
2441708; 
2441681; 
2441618; 
2441575; 
2441558; 
2441546; 
2441515; 
2441502; 
2441959; 
2442053; 
2441979; 
2442100: 
2442121; 
2442087; 
2442363; 
2442525; 


437617, 
437566, 
437522, 
437460, 
437366, 
437332, 
437287, 
437240, 
437181, 
437111, 
437062, 
436960, 
436895, 
436799. 
436730, 
436666, 
436618, 
436583, 
436492. 
436419. 
436374, 
436342, 
436285. 
436247. 
436203. 
436167. 
436121, 
436039, 
435654, 
435782, 
436248, 
436369, 
436659. 
436915. 
436936. 
436625. 
436888, 


2441866; 
2441876; 
2441879; 
2441862; 
2441852; 
2441842; 
2441816; 
2441796; 
2441781; 
2441777; 
2441776; 
2441776; 
2441784; 
2441801; 
2441820; 
2441808; 
2441796; 
2441789; 
2441773; 
2441739; 
2441718; 
2441700; 
2441639; 
2441590; 
2441564: 
2441552; 
2441536; 
2441504; 
2441777; 
2441952; 
2441979; 
2442121; 
2442080: 
2442033; 
2442161; 
2442458; 
2442559; 


437602, 
437532, 
437495, 
437391, 
437346, 
437317, 
437274, 
437224, 
437150, 
437096, 
437008, 
436912, 
436825, 
436777, 
436695, 
436638, 
436593, 
436541, 
436453, 
436408, 
436357, 
436319, 
436272, 
436228, 
436181, 
436155, 
436070, 
436033, 
435600, 
436106, 
436335, 
436450, 
436740, 
437084, 
436922, 
436666, 
436740, 


2442647; 436720,  2442755;  436558, 
2442714; 436524, 2442748; 43645q, 
2442707; 436403, 2442761;  436302, 
2442714; 436160,  2442701;  436248, 
2442883; 436410, 2442883;  436571, 
2443011; 436551, 2443078;  436558, 
2443159;  436504,  2443294;  436916, 
2443395: 437003,  2443335;  437192, 
2443314; 437152, 2443409; 437226, 
2443523; 437327, 2443564;  437266. 
2443705:437320.  2443827;  437523. 
2443847; 437583.  2443901;  437718. 
2443833; 437921. 2443989;  437948, 
2443935;  438062,  2443982;  438170, 
2443867; 438251, 2444002; 438366, 
2443955; 438447, 2444009; 438440, 
2444117;  438575, 2444231;  438710, 
2444285; 438804,  2444143;  438959, 
2444042; 438986, 2444211;  439047, 
2444184; 439074, 2444224;  439162, 
2444325; 439155, 2444400;  439499, 
2444649; 439823, 2444453;  439850, 
2444238; 439735, 2444008;  440518, 
2443732; 440241, 2443624;  439007, 
2443361; 438993,  2443220;  439155, 
2443132; 439128, 2442977;  439283, 
2442970; 439405,  2443051;  439357, 
2442916; 439668, 2442943; 439364, 
2442849;  439283.  2442552;  440646, 
24427001 440437,  2442248;  440005, 
2441810; 440281,  2441608;  439863, 
2441513;  439641,  2441304;  439769, 
2441257; 439964,  2441257;  439769, 
2441055; 439904,  2440980;  return  to 
starting  point. 

.  (B)  Npte:  Map  61  follows: 
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Mq>61  V^  11  -  yUsinidauiron  viscosum -a 


Kaatu  Cmm  4  *    " 


■■■■■  .v--'>-r:  /  f.,.->5  ;  .  i'""^-"  •■ 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Alsinidendron  viscosum  -  a 

Elevation  (1,000-fl  contours) 

/\/  MajorRoad 

/\/  Coastline 


1         2  Miles 


f=T 


0     1     2  Kilofneiers 


^ 


(bdi)  Kauai  11 — Alsinidendron 
viscosum — b  (17  ha;  42  ac) 

(A)  Unit  consists  of  the  following  106 
boundary  points:  Start  at  434696, 
2446537;  434683,  2446522;  434681, 
2446520; 434675, 2446517; 434668, 
2446521; 434668,  2446521;  434668, 
2446522; 434668,  2446522;  434668, 
2446522; 434668, 2446523;  434668, 
2446523;  434668,  2446523;  434668, 
2446524;  434668,  2446524;  434668, 
2446525; 434668, 2446525; 434668, 
2446525; 434668,  2446526;  434652, 
2446530; 434615,  2446532;  434610, 
2446511; 434615,  2446491;  434606, 
2446463; 434569,  2446454;  434550, 
2446470:  434504,  2446463;  434476, 
2446440;  434460, 2446433;  434442, 
2446465; 434423,  2446465;  434391, 


2446428; 

2446426; 

2446371: 

2446352 

2446343 

2446334 

2446285 

2446272 

2446392 

2446546 

2446652 

2446857 

2447023 

2446861 

2446746 

2446567 

2446543 

2446543 

2446543 

2446543; 


434366, 
434320, 
434336, 
; 434353, 
; 434387, 
; 434435, 
; 434479, 
: 434294, 
; 434193, 
; 434211, 
; 434320, 
; 434453, 
; 434534, 
: 434573, 
; 434587, 
: 434684, 
; 434684, 
; 434685, 
: 434686. 
; 434686, 


2446435; 434338,  2446543; 434687, 2446543; 434687, 

2446403;  434320,  2446543; 434688, 2446543;  434688, 

2446358;  434340,  2446543;  434689,  2446543;  434689, 

2446346; 434357,  2446543;  434689,  2446543;  434690, 

2446345; 434407,  2446543;  434690,  2446543;  434690, 

2446292; 434481,  2446543; 434691,  2446543;  434691. 

2446232;  434377,  2446543; 434691, 2446543;  434692, 

2446325;  434230,  2446543; 434692, 2446543;  434692, 

2446470; 434195,  2446543; 434693, 2446543;  434693, 

2446580; 434287,  2446543; 434693, 2446543; 434694, 

2446721; 434377,  2446543;  434694,  2446543;  434695, 

2446984;  434516,  2446542; 434695, 2446542;  434695, 

2447011; 434555,  2446542;  434696,  2446542;  434696, 

2446827; 434571,  2446542;  434696,  2446542;  434697, 

2446615; 434631,  2446542; 434697, 2446542;  434697, 

2446543; 434684,  2446541; 434698, 2446541;  434698, 

2446543; 434685,  2446541; 434698, 2446541;  434698, 

2446543; 434685,  2446541; 434699, 2446541;  return  to 

2446543;  434686,  starting  point. 

2446543;  434687,  (B)  Note:  Map  62  follows: 


9280  Federal  Register / Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


Map  62    Unit  1 1  -  Alsimdendron  viscosum  -  b 


Critical  Habitat  for 
Abinkkndron  viscosum  -  b 

\/  Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


(Ixiii)  Kauai  11 — Alsimdendron 
viscosum — c  (22  ha;  55  ac) 

(A)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  434055. 
2448131; 434055.  2448166;  434207. 
2448223; 434407,  2448288;  434564. 


2448338; 
2448272; 
2448184; 
2448092; 
2447972; 
2447954; 
2447721; 


434672, 
434714, 
434610, 
434580, 
434725, 
434880, 
434767, 


2448322; 
2448223; 
2448154; 
2448043; 
2447970; 
2447767; 
2447721; 


434718, 
434679. 
434550, 
434656, 
434765, 
434825, 
434714, 


2447719; 434716, 2447684;  434672. 
2447682;  434626,  2447707;  434610, 
2447749;  434612,  2447797;  434400, 
2447965; 434283, 2447995;  434151, 
2448076;  return  to  starting  point. 

(B)  Note:  Map  63  follows: 
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Map  63    Unit  11  -  Alsumlemlron  viscosum  -  c 


Critical  Habitat  for 
Alsinidendron  viscosum  -  a 

Elevation  (1,000-fL  c<xitours) 

/Sy  Mi^Road 

/A/  Coastline 


2  MUes 


0     I     2  Kilometeis 


A 


(bciv)  Kauai  \\— Alsinidendron  2445664;  438375,  2445727;  438401. 

mcosum-^  (61  ha;  150  ac)  2445742;  438401,  2445709;  438368, 

2445664; 438312. 2445590;  438312, 
(A)  Unit  consists  of  the  following  63    2445556;  438353.  2445523;  438464. 

boundary  points:  Start  at  438024,  2445467;  438546,  2445489;  438609, 

2445182; 437858,  2445698;  437863.  2445482; 438732,  2445482;  438814, 

2445701;  437907,  2445735;  437930.  •-  '  2445463;  438892,  2445541;  438929. 

2445790; 437989.  2445842;  438041.  2445515; 438981,  2445441;  438999, 

2445816; 438078,  2445809;  438112,  2445463; 439066.  2445397;  439137, 

2445868; 438115.  2445913;  438130.  2445530; 439200. 2445534;  439330. 

2445931;438175, 2445835;  438156.  2445396; 439352, 2445333;  439333. 

2445794; 438152.  2445742;  438193,  2445192; 439274,  2445133;  439192. 

2445686; 438275.  2445657;  438297.  2445088; 439125. 2445088;  439085, 


2445140;  438996,  2445126;  438970, 
2445100;  438962, 244501^;  438921. 
2445007; 438825, 2444947; 438784, 
2444988; 438762.  2445062;  438713, 
2445051; 438680, 2445055; 438680. 
2445170; 438602,  2445196;  438535. 
2445178; 438476. 2445204;  438431. 
2445244; 438364. 2445267; 438286, 
2445237; 438268, 2445185;  438219, 
2445118; 438141. 2445118;  438030. 
2445174;  return  to  starting  point. 

(B)  Note:  Map  64  follows: 
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Map  64    Unit  1 1  -  Alsinidendron  viscosum  -  d 


Critical  Habitat  for 
Alsinidendron  viscosum  •  d 

Elevation  (1,000-fi  contours) 

/\/  Major  Road 

/V   Coastline 


0     I      2   Kilometers 


A 


(Ixv)  Kauai  11 — Bonamia  menziesii — b 
(93  ha;  229  ac) 

(A)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  438424, 


2444853; 438550. 2444811;  438668. 
2444697; 438924, 2444597;  439252, 
2444612; 439616, 2444997;  439629, 
2445010; 439911, 2444437;  439905, 


2444434; 439701, 2444298; 438490, 
2443789; 438404,  2444823;  return  to 
starting  point. 

(B)  Note:  Map  65  follows: 
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Map  65    \}^\\' Bmuammmienzie^'h 


Kmku Cmm  4f  /,..r:-Z'"^ 


H  Critical  Habitat  fOT 

Bonamia  menziesii  -  h 

/  V    Elevaticm  (1,000-ft.  COTtours) 

/S/  MaJOTRoad 

/\/  Coastline 


0     12  Kikmeten 


.« 


(bcvi)  Kauai  U—Brighamia  insignis—c  2450838;  430217,  2450857;  430209, 

(1,645  ha;  4,066  ac)  2450860;  430204,  2450855;  430197, 

2450844; 430193, 2450832;  430172, 
(A)  Unit  consists  of  the  following  807   2450844;  430173,  2450865;  430175, 

boundary  points:  coastline;  430380,  2450880;  430183,  2450896;  430192, 

2450816; 430372,  2450803;  430368,  2450910; 430197,  2450925;  430197, 

2450818; 430364,  2450833;  430362,  2450937; 430194, 2450949;  430187, 

2450842;  430355,  2450855;  430348,  2450962; 430177, 2450971;  430166, 

2450863; 430335,  2450873;  430331,  2450974; 430154,  2450976;  430132, 

2450883;  430328,  2450897;  430326,  2450976; 430116,  2450985;  430107, 

2450922;  430319,  2450953;  430305,  2450980; 430091,  2450975;  430078, 

2450972;  430295,  2450980; 430285,  2450990;  430069, 2450993; 430061, 

2450982;  430281,  2450979;  430276,  2450978;  430054,  2450938;  430051, 

2450975;  430272,  2450958;  430273,  2450920; 430030,  2450915;  430016, 

2450938;  430261,  2450933; 430250,  2450914; 430010, 2450909; 430009, 

2450924;  430246, 2450905; 430251,  2450885; 430018, 2450854; 430024, 

2450875; 430256, 2450842;  430268,  2450828; 430018,  2450825;  43001 1 , 

2450786; 43026J,  2450779;  430252,  2450820;  430009,  2450808;  430013, 

2450779; 430249, 2450795;  430246,  2450787; 430022, 2450756;  430002, 

2450807;  430242,  2450821;  430234,  2450778;  429994, 2450795; 429984, 


2450820; 
2450888; 
2450914; 
2450899; 
2450875; 
2450848; 
2450820; 
2450824; 
2450849; 
2450871; 
2450868; 
2450836; 
2450799; 
2450774; 
2450756: 
2450744; 
2450746; 
2450754; 
2450769; 
2450802; 


429965, 
429927, 
429910, 
429909, 
429923, 
429926, 
429918. 
429905, 
429889, 
429869, 
429863. 
429866, 
429879, 
429883, 
429874. 
429873, 
429861, 
429848, 
429841, 
429816, 


2450849; 
2450906; 
2450911; 
2450889; 
2450865: 
2450827; 
2450819; 
2450835; 
2450860; 
2450875; 
2450852; 
2450814; 
2450785; 
2450763; 
2450750; 
2450736; 
2450753; 
2450756; 
2450785; 
2450819; 


429939. 
429914, 
429907. 
429915, 
429926, 
429923, 
429909, 
429897, 
429879, 
429863, 
429861. 
429870. 
429885, 
429879, 
429875. 
429866, 
429854. 
429843. 
429827, 
429797, 
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2450845 
2450896 
2450887 
2450856 
2450813 
2450769 
2450755 
2450750 
2450732 
2450701 
2450698 
2450681 
2450682 
2450714 
2450781 
2450818 
2450830 
2450812 
2450771 
2450735 
2450706 
2450641 
2450603 
2450610 
2450633 
2450692 
2450698 
2450680 
2450634 
2450599 
2450555 
2450541 
2450541 
2450553 
2450574 
2450580 
2450595 
2450609 
2450629 
2450656 
2450670 
2450689 
2450685 
2450668 
2450642 
2450615 
2450581 
2450543 
2450531 
2450504 
2450463 
2450434 
2450406 
2450363 
2450324 


429773, 
429724. 
429726, 
429739. 
429746, 
429754, 
429737, 
429731, 
429745, 
429741, 
429722, 
429709. 
429696, 
429680, 
429652, 
429619, 
429601. 
429619, 
429654, 
429667, 
429661, 
429663, 
429645, 
429619, 
429558, 
429490, 
429478, 
429489, 
429503, 
429556, 
429569, 
429535, 
429489, 
429468, 
429450. 
429434, 
429422, 
429389. 
429384, 
429371. 
429363. 
429352. 
429330. 
429311, 
429317, 
429346. 
429365. 
429389. 
429410. 
429431. 
429462, 
429500, 
429541. 
429577. 
429622, 


2450868 
2450899 
2450875 
2450832 
2450791 
2450756 
2450753 
2450739 
2450721 
2450701 
2450692 
2450676 
2450693 
2450743 
2450802 
2450828 
2450825 
2450793 
2450750 
2450717 
2450673 
2450621 
2450601 
2450622 
2450656 
2450702 
2450692 
2450657 
2450613 
2450569 
2450546 
2450540 
2450546 
2450566 
2450580 
2450588 
2450604 
2450622 
2450638 
2450661 
2450681 
2450687 
2450677 
2450657 
2450633 
2450600 
2450564 
2450532 
2450517 
2450485 
2450449 
2450421 
2450384 
2450344 
2450305 


429738, 
429720. 
429733, 
429742, 
429752. 
429748, 
429731. 
429734. 
429750. 
429728. 
429718. 
429702. 
429691. 
429664, 
429639, 
429603, 
429604, 
429637. 
429664. 
429663, 
429666. 
429654, 
429634, 
429602, 
429505, 
429483, 
429480, 
429496, 
429524, 
429569, 
429560, 
429510, 
429478, 
429461, 
429440, 
429432. 
429410, 
429387, 
429377, 
429365, 
429359, 
429345, 
429319. 
429310, 
429334. 
429359, 
429372. 
429400, 
429420, 
429450, 
429482. 
429523, 
429554. 
429599, 
429645, 


2450292 
2450258 
2450217 
2450184 
2450154 
2450150 
2450152 
2450161 
2450179 
2450212 
2450248 
2450268 
2450289 
2450315 
2450343 
2450363 
2450394 
2450416 
2450435 
2450455 
2450481 
2450512 
2450540 
2450577 
2450605 
2450610 
2450623 
2450655 
2450690 
2450707 
2450704 
245058^ 
2450477 
2450421 
2450360 
2450304 
2450103 
2449605 
2449979 
2449574 
2449294 
2448859 
2448703 
2448673 
2448685 
2448709 
2448744 
2448786 
2448834 
2448891 
2448948 
2448984 
2449039 
2449022 
2449003 


; 429669 

2450271; 

; 429712 

2450243; 

: 429770 

2450202; 

: 429802 

2450172; 

; 429808 

2450151; 

: 429770 

2450151; 

; 429713, 

2450155; 

; 429656, 

2450168; 

; 429571, 

2450198; 

; 429503, 

2450229; 

; 429433, 

2450259; 

; 429391, 

2450277; 

;429356, 

2450303; 

; 429321. 

2450332; 

; 429269, 

2450357; 

; 429212. 

2450380; 

: 429200. 

2450405; 

; 429174. 

2450426; 

: 429161, 

2450444; 

; 429152. 

2450468; 

: 429128. 

2450496; 

; 429114. 

2450524; 

; 429110. 

2450557; 

; 429091. 

2450594; 

: 429060. 

2450608; 

: 429026. 

2450609; 

; 429009. 

2450638; 

: 428990, 

2450676; 

; 428972, 

2450701; 

: 428952, 

2450706; 

; 428964, 

2450654; 

; 429000. 

2450551; 

; 429016. 

2450451; 

: 429012. 

2450380: 

; 429089. 

2450331; 

: 429258. 

2450260; 

: ^29469. 

2450103; 

: 428442. 

2449419; 

; 427321. 

2450072; 

; 426760. 

2449574; 

; 427289. 

2449014; 

; 427103, 

2448703; 

: 426604. 

2448423; 

; 425792. 

2448676; 

: 425735. 

2448700; 

; 425675. 

2448727; 

; 425621. 

2448768: 

,425552. 

2448813; 

; 425487, 

2448867; 

; 425421, 

2448924; 

: 425334, 

2448975; 

; 425310, 

2448993; 

; 425267. 

2449033; 

; 425253. 

2449013; 

; 425253, 

2448996; 

429686, 
429745. 
429788. 
429815, 
429791, 
429738. 
429686. 
429622. 
429538. 
429460. 
429404, 
429371, 
429342, 
429294, 
429244, 
429205, 
429193, 
429162. 
429158. 
429143. 
429115, 
429113. 
429103. 
429077. 
429041, 
429013. 
429000. 
428979. 
428962, 
428952, 
428990. 
429015, 
429013, 
429036. 
429147. 
429555, 
429750. 
428068. 
426573. 
426168. 
426791. 
426418. 
425798. 
425765. 
425708. 
425654, 
425591. 
425528. 
425460, 
425388. 
425322. 
425272. 
425258. 
425252. 
425251. 


2448992 

425242 

2448981, 

425239. 

2448972 

425231 

2448956. 

425224, 

2448934 

425222 

2448911; 

425223, 

2448900 

425224 

2448891; 

425223, 

2448883 

425218 

2448877; 

425212. 

2448878 

425208 

2448876; 

425201. 

2448872 

425192 

2448867; 

425181, 

2448859 

425172 

2448853; 

425162. 

2448844 

425158 

2448833; 

425157. 

2448818 

425153 

2448809; 

425148, 

2448807 

425136 

2448801; 

425124. 

2448795 

425120 

2448790; 

425112, 

2448785 

425100 

2448774; 

425094, 

2448768 

425081 

2448757; 

425070. 

2448745 

425062 

2448734; 

425053. 

2448723 

425044 

2448711; 

425043. 

2448695 

425029 

2448684; 

425024. 

2448675 

425017 

2448667; 

425011. 

2448659 

4^4999 

2448650; 

424991. 

2448642 

424980 

2448628; 

424973. 

2448615 

424956 

2448592: 

424936, 

2448587 

424929 

2448581; 

424924, 

2448574 

424917 

2448569; 

424910, 

2448561 

424906 

'.2448551; 

424898, 

2448552 

424886 

2448554; 

424877. 

2448554 

424871 

2448552; 

424863, 

2448548 

424849 

2448543; 

424840, 

2448538 

424824 

2448534; 

424811. 

2448524 

424803 

2448521; 

424795. 

2448511 

424785 

2448498; 

424778, 

2448484 

424774 

2448461; 

424778, 

2448445 

424791 

2448421; 

424819, 

2448402 

424832 

2448389; 

424848, 

2448376 

424871 

2448368; 

424900. 

2448356 

424929 

2448346; 

424953. 

2448337 

424973 

2448335; 

424990. 

2448333 

424997 

2448333; 

425003. 

2448327 

425006 

2448318; 

425009. 

2448308 

425011 

2448298; 

425013, 

2448289 

425015 

2448280; 

425010. 

2448272 

424998 

2448277; 

424991. 

2448284 

424983 

2448288; 

424971. 

2448291 

424957 

2448291; 

424948. 

2448290 

424933 

2448287; 

424927. 

2448284 

424915 

2448289: 

424892. 

2448299 

424874 

2448301: 

424841. 

2448311 

424823 

2448330; 

424803. 

2448337 

424777 

2448336; 

424735. 

2448339 

424711 

2448334; 

424677. 

2448333 

424664 

2448328: 

424648. 

2448323 

424633 

2448323; 

424626. 

2448324 

437770 

2455823; 

coastline 

(B)  Note:  Map  66  follows 


I 
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Map  66    Vvh  11 '  Br^kamiainsignis-e 


•Tf.      '•'       .-■.-..—' 


NMftiiCiwi  3f.--..-o:r:-v 


i  ';     .;"  £•'  ^v^        ""'■■'.<':}'  ^^^\\  '*v. 


t  nr  ^ 


Critical  Habitat  Unit  11 

Critical  Habitat  "for 
Brighcania  insignis  -  c 

.     v    Elevation  (1,000-ft.  contours) 

/\/  MajorRoad 

/\/  Coastline 


1         2   Miles 


0     I     2  Kilometers 


(Ixvii)  Kauai  11 — Centaurium 
sebaeoides — a  (157  ha;  389  ac) 

(A)  Unit  consists  of  the  following  146 
boundary  points:  coastline;  427095. 
2450498;  427122. 2450315;  427060. 
2450219:  426989.  2450139;  426899. 
2450102; 426842, 2450083;  426718, 
2450054;  426533,  2450045;  426396, 
2449902;  426196.  2449751;  426078, 
2449627:  425945.  2449585;  425683, 
2449570; 425603, 2449523;  425935, 
2449124: 425484, 2449385;  425361, 
2449167: 425290,  2449017;  425272, 
2449039; 425267. 2449033;  425259. 
2449024;  425156. 2449046;  438151, 
2455997:438175,2455951:437980, 
2455838; 437781, 2455767;  437748. 
2455684;  437624. 2455686;  437596, 
2455530; 437415, 2455416;  437353, 


2455428; 
2455293: 
2455212: 
2454975; 
2454752; 
2454719; 
2454345; 
2454397; 
2454193; 
2454279; 
2454196; 
2454030; 
2453852; 
2453601; 
2453507; 
2453307: 
2452967; 
2452729; 
2452542: 
2452476; 


437240, 
437121, 
436694, 
436518, 
435963. 
435815. 
435478. 
435189, 
435103. 
435049. 
434917. 
434759, 
434572, 
434440, 
434325, 
434061, 
433290, 
433175. 
433195. 
432886. 


2455402; 
2455312; 
2455108; 
2455013; 
2454705; 
2454383; 
2454572; 
2454316; 
2454269; 
2454273; 
2454149; 
2453950; 
2453716; 
2453605; 
2453410; 
2453235; 
2452789; 
2452661; 
2452368; 
2452378; 


437187, 
436893, 
436670, 
436186. 
435782. 
435773. 
435355. 
435198. 
435087. 
434968, 
434823. 
434695. 
434563. 
434431. 
434159, 
433716, 
433133. 
433086. 
432916. 
432815. 


2452468 
2452264 
2452178 
2452036 
2451880 
2451885 
2451804 
2451795 
2451695 
2451429 
2451410 
2451445 
2451556 
2451319 
2451285 
2451419 
2451403 
2451337 
2451313 
2451309; 


432720. 
432639. 
432316. 
432264, 
431946, 
431789, 
431666. 
431371. 
431329. 
431134. 
430947, 
430807, 
430837, 
430643. 
430534. 
430434. 
430237, 
430191, 
430037, 
429887, 


2452373; 
2452321; 
2452117; 
2452055; 
2451956; 
2451823; 
2451899; 
2451676; 
2451576; 
2451353; 
2451439; 
2451586; 
2451309; 
2451285; 
2451345; 
2451441; 
2451411; 
2451306; 
2451352; 
2451259; 


432710, 
432487, 
432330. 
432008, 
431789, 
431756. 
431447. 
431286. 
431310. 
430963. 
430893, 
430761, 
430777, 
430595, 
430495, 
430326, 
430239, 
430126, 
429905, 
429807, 
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2451199; 
2451147; 
2451098; 
2451050; 
2450929; 
2450786; 
2451024; 


429764, 
429623, 
429475. 
429310, 
429128, 
429041, 
428929. 


2451267; 
2451176; 
2451133: 
2450929; 
2450959; 
2450972; 
2451037; 


429734. 
429575. 
429351. 
429219. 
429108, 
428972. 
428857. 


2450999; 
2450999; 
2450994: 
2450446; 
2450973; 
2450948; 
2450665; 


428824. 
428715. 
428546. 
428376. 
428231. 
428164. 
427934. 


2450925; 
2450981; 
2450948: 
2450782; 
2450952; 
2450704; 
2450565: 


428797. 
428640. 
428384. 
428325. 
428150. 
428047. 
427801, 


2450484;  427669.  2450378;  427543. 
2450370;  427401.  2450386;  427318. 
2450387:  427257.  2450448;  427213. 
2450548;  427171.  2450463;  coastline. 

(B)  Note:  Map  67  follows: 


Map  67  Unit  1 1  -  CeiUaurium  sebaeoides  -  a 


Critical  Habitat  for 
Centaurium  sebaeoides  -  a 


Elevation  ( 1 .000-fl  contours) 
/\/  Major  Road 
/N/  CoasUine 


0     I     2  Kilometers 


A 


(bcviii)  Kauai  ll—Chamaesyce 
halemanui—a  (108  ha;  267  ac) 

(A)  Unit  consists  of  the  following  69 
boundary  points:  Start  at  437683. 
2443241; 437679. 2443194; 437679, 
2443137; 437726. 2443130;  437800. 
2443150; 437817. 2443127;  437817. 
2443080; 437803. 2443033;  437834. 
2443009; 437887, 2443019; 437907, 
2443056;  437948. 2443043:  437974. 


2443036; 
2443036; 
2443033; 
2443043; 
2442992; 
2442986: 
2442915; 
2442764; 
2442644; 
2442479: 


438008. 
438082, 
438162. 
438216. 
438246. 
438280. 
438283. 
438307. 
438199, 
438139. 


2443046; 
2443070: 
2443003: 
2443029; 
2442986; 
2442952; 
2442821; 
2442707; 
2442520: 
2442419; 


438042. 
438122, 
438196, 
438223, 
438280, 
438246. 
438310. 
438273. 
438176. 
438109. 


2442349; 
2442260; 
2442255; 
2442245: 
2442224; 
2442198; 
2442355; 
2442416i 
2442694: 
2442946; 


438065. 
438008. 
437914. 
437776. 
437629, 
437505, 
437394, 
437203. 
436914. 
436844. 


2442285; 
2442239; 
2442255; 
2442271; 
2442167; 
2442302; 
2442392: 
2442506; 
2442875; 
2442986; 


438066. 
437971. 
437830. 
437676, 
437572, 
437438, 
437314, 
437015, 
436847, 
436847, 
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2443070:  436877.  2443160;  436901. 
2443231;  436991. 2443258;  437062, 
2443285; 437119, 2443301; 437186. 
2443335;  437287,  2443345:  437334, 


2443345:  437407. 2443308;  437428, 
2443274:  437478,  2443264;  437485. 
2443221; 437505.  2443184;  437579, 


2443197;  437615,  2443237;  437652, 
2443261;  return  to  starting  point. 

(B)  Note:  Map  68  follows: 


Map  68    Unit  1 1  -  Chamaesyce  halemantu  -  a 


Htntkafiiai  B»»ch 


Critical  Habitat  Unit  11 

^H  Critical  H^itat  for 

Chamaesyce  halemanui  -  a 

/\     Elevation  (1,000-fL  contours) 

/\/  M^(H'Road 

/V  Coasdine 


2   Miles 


1     2  Kilometen 


A 


(Ixix)  Kauai  11 — Chamaesyce 
halemanui — b  (17  ha;  43  ac) 

(A)  Unit  consists  of  the  following  26 
boimdary  points:  Start  at  431534, 
2446637;  431530. 2446604;  431553. 
2446538;  431557. 2446483;  431526. 


2446397 
2446303 
2446158 
2446048 
2445938 
2445817 
2445738; 


431495, 
431518, 
431420. 
431322. 
431193. 
431177, 
431079, 


2446365; 
2446216; 
2446115; 
2445985; 
2445891; 
2445766; 
2445703; 


431522, 
431487, 
431408, 
431256, 
431201. 
431099. 
431079, 


2445652;  431040,  2445613;  430985, 
2445601; 430977, 2445767;  431060, 
2445963; 431278, 2446215;  431483, 
2446536;  431491,  2446759;  return  to 
starting  point. 
(B)  Note:  Map  69  follows: 
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(Ixx)  Kauai  11— C/iamoesyce  2449942 

ha/ema/iuj— c  (1.283  ha;  3.171  ac)  2449886 

2449895 
(A)  Unit  consists  of  the  following  195   2449876 

boundary  points:  Start  at  430306.  2449801 

2449349; 430289, 2449399; 430307.  2449787 

2449482; 430312. 2449517;  430313.  2449712 

2449532; 430320.  2449553;  430331.  2449744 

2449565;  430346. 2449596;  430354.  2449904 

2449622;  430355.  2449641;  430348,  2450036 

2449666; 430376. 2449750;  430384.  2450130 

2449766; 430406,  2449796;  430471,  2450262 

2449787; 430527. 2449754;  430583,  2450313 

2449736;  430635, 2449693;  430696.  2450375 

2449656;  430720,  2449646;  430819,  2450478 

2449646; 430899.  2449674;  430918,  2450523 

2449717; 430904. 2449834;  430927,  2450468 

2449905; 430955, 2449985;  430993.  2450385 

2450032; 431068, 2450041;  431153.  2450343 

2450008;  431238.  2449970;^431285,  2450317 


; 431 360 
; 431497. 
; 431657. 
; 431765, 
; 431981. 
; 432113. 
; 432259. 
; 432419. 
; 432504, 
; 432551, 
; 432523, 
; 432523, 
; 432452, 
: 432480. 
; 432501, 
; 432515, 
; 432550, 
; 432591, 
; 432692. 
; 432733, 


2449956; 
2449867; 
2449890; 
2449810; 
244Q792; 
2449740; 
2449679; 
2449806; 
2449961; 
2450083; 
2450182; 
2450304; 
2450337; 
2450426; 
2450529; 
2450503; 
2450412; 
2450373; 
2450330; 
2450275; 


431449, 
431605, 
431699. 
431864. 
432047. 
432217, 
432344. 
432471, 
432579, 
432523, 
432565, 
432475, 
432461, 
432490, 
432504. 
432528. 
432573. 
432650. 
432709. 
432745. 


2450272; 
2450266; 
2450224; 
2448395; 
2448051; 
2447631; 
2447027; 
2445963; 
2445492; 
2445433; 
2445414"; 
2445519: 
2445594; 
2445672; 
2445727; 
2445860; 
2446009; 
2446017; 
2446076; 
2446209; 


432752. 
432797, 
432630, 
432139, 
432381, 
432001, 
431298, 
430827, 
430766, 
430705, 
430574, 
430534, 
430409, 
430350, 
430174, 
430029, 
429904, 
429790, 
429602, 
429441, 


2450270; 
2450260; 
2449144; 
2448086; 
2447879; 
2447726; 
2446522; 
2445619; 
2445492; 
2445408; 
2445437; 
2445558; 
2445613; 
2445711; 
2445786; 
2445923; 
2446040; 
2446025; 
2446170; 
2446185; 


432768. 
432826, 
431875, 
432281, 
432133. 
431369. 
430955, 
430786. 
430727. 
430574, 
430570, 
430444, 
430386, 
430264, 
430060, 
429990. 
429857, 
429708, 
429547, 
429335. 
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2446142; 
2446185; 
2446264; 
2446326; 
2446424; 
2446491; 
2446393; 
2446393; 
2446389; 
2446389; 
2446424; 
2446436; 
2446534; 
2446636; 
2446804; 


429226. 
429182, 
429026, 
428967, 
428842, 
428744. 
428622. 
428532, 
428414, 
428293. 
428164. 
428069, 
428144. 
428230, 
428234, 


2446146; 
2446221; 
2446295; 
2446373; 
2446479; 
2446448; 
2446381; 
2446420; 
2446358; 
2446424; 
2446424: 
2446495; 
2446534; 
2446734; 
2446918; 


429202, 
429128, 
428990, 
428920, 
428791, 
428669, 
428548, 
428469, 
428359, 
428242, 
428093, 
428101, 
428218, 
428226, 
428312, 


2446965 
2447153 
2447306 
2447404 
2447479 
2447639 
2447665 
2447921 
2448140 
2448257 
2448372 
2448451 
2448498 
2448508 
2448530; 


428450, 
428450, 
428383, 
428528, 
428507, 
428405, 
428095, 
427530, 
427416, 
427571, 
427790, 
427977, 
428069, 
428240, 
428351, 


2447079; 
2447216; 
2447376; 
2447466; 
2447592; 
2447665; 
2447725; 
2448058; 
2448207; 
2448308; 
2448451; 
2448483; 
2448498; 
2448527; 
2448581; 


428450, 
428422, 
428407, 
428548, 
428472, 
428282, 
427746, 
427416, 
427479, 
427733, 
427901, 
428009, 
428158, 
428266, 
428421, 


2448590; 428564,  2448666;  428694. 
2448666;  428830.  2448749;  428948. 
2448780; 429037, 2448822;  429113, 
2448860;  429170,  2448891;  429208, 
2448873; 429198, 2448944;  429399, 
2449015;  429429,  2449039;  429423, 
2449098;  429476, 2449205;  429494, 
2449275; 429571, 2449358;  429683, 
2449388;  429801, 2449435;  429819, 
2449400;  429867.  2449476;  429991. 
2449500;  430109,  2449500;  430156, 
2449376;  430233,  2449358;  430287, 
2449352;  return  to  starting  point. 

(B)  Note:  Map  70  follows: 


Map  70    Unit  11  -  Chamaesyce  haiematud  -  c 


>  -••^■■"Nj; 


Critical  Habitat  Unit  11 

■i  Critical  Habitat  for 

ChanuKsyce  halemanui  -  c 

Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/S/  Coastline 


I        2  Miles 


0     1     2  Kiloroeters 

F=^ — I       - 
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(Ixxi)  Kauai  \1—Ctenitis  squamigera—a 
(735ha;X.817ac) 

(A)  Unit  consists  of  the  following  95 
boundary  points:  Start  at  429915, 
2449188;  429965. 2449062;  430201. 
2448831;  430327, 2448700;  430306, 
2448648; 430232,  2448495;  430290,  . 
2448327; 430311, 2448243; 430232, 
2448128; 430180, 2448034;  430159, 
2447929;  430359, 2447892;  430411, 
2447803; 430380, 2447729;  430348, 
2447629; 430353, 2447566;  430558, 
2447320;  430527, 2447152;  430190, 
2446989; 430070. 2446732;  429881, 
2446390; 429644, 2446469;  429497, 
2446543; 429366,  2446511;  429303, 
2446427; 429257, 2446389;  429094, 


2446389; 
2446474; 
2446564; 
2446448; 
2446447; 
2446469; 
2446564; 
2447146; 
2447309; 
2447451; 
2447561; 
2447950; 
2448019; 
2448195; 
2448409; 
2448226; 
2448453; 
2448588; 


428972, 
428793, 
428656, 
428476, 
428285, 
428132, 
428331, 
428442, 
428011, 
427738, 
427533, 
427387, 
427380, 
427217, 
427258, 
427862. 
427563, 
427289, 


2446421; 
2446542; 
2446475; 
2446463; 
2446458; 
2446490; 
2446837; 
2447304; 
2447409; 
2447467; 
2447692; 
2447965; 
2448042; 
2448242; 
2448415; 
2448339; 
2448503; 
2448764; 


428904, 
428740, 
428599, 
428396, 
428164. 
428200, 
428510, 
428247, 
427922. 
427607. 
427386, 
427327, 
427201, 
427012, 
427607, 
427544, 
427874, 
427276, 


2448805;  427868,  2448846;  428032, 
2449016;  427928,  2449075;  427852, 
2449025;  427777,  2449101;  427632, 
2449142;  427604,  2449204;  427487. 
2449201; 427456.  2449157;  427267. 
2449217;  427242.  2449308;  427289. 
2449362;  427563.  2449519;  427915. 
2449547;  428063.  2449431;  427988, 
2449619; 427758.  2449701;  427651. 
2449852;  427830.  2449773;  427975. 
2449824;  428258.  2449632;  428274, 
2449547; 428356,  2449494;  428447, 
2449371; 428840,  2449311;  428840, 
2449396;  428957,  2449415;  428994, 
2449368;  429164,  2449330;  429174. 
2449437;  429740.  2449559;  429916, 
2449188;  return  to  starting  point. 
(B)  Note:  Map  71  follows: 


Map  71    Unh  1 1  -  Ctenitis  sqamigera  -  a 


KMku  Cm*  X  • 

■     *•«  '   ;••  i_ .>.  ^*  ••  tv^.v    ^ 


Ciitical  Habitat  Unit  11 

Critical  Habitat  for 
Ctenitis  sqamigera  -  a 

■  Elevation  ( 1 ,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


0      I      2   Kilometers 


A 
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(Ixxii)  Kauai  11 — Cyanea  recta — c  (553 
ha;  1,367  ac) 

(A)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  449858, 
2451521;  450073,  2451227;  449432, 


2449395 
2447988 
2447717 
2447084 
2447260 
2448968; 


449073,-  2448923;  449139, 
449020, 2447860;  448992, 
448881, 2447609;  448339, 
447861, 2447198; 447734, 
447428, 2447329;  448470, 
447125, 2450677;  447365, 


2451166; 447874,  2451166;  447753, 
2450562; 448823, 2450472;  449385, 
2450762;  449623,  2451217; 449789, 
2451615;  return  to  starting  point. 

(B)  Note:  Map  72  follows: 


Map  72    Unit  11  -  Cyanea  recta  -  c 


Critical  Habitat  for 
Cyanea  recta  -  c 

Elevation  (1,000-fl  contours) 

/\/  Major  Road 

/V  Coastline 


I         2   Miles 


0     I      2  Kilometers 


tZJ 


(Ixxiii)  Kauai  11 — Cyanea  recta— d  [397  2453352 

ha;  981  ac)  2455646 

2455023 

(A)  Unit  consists  of  the  following  95  2456677 

boundary  points:  Start  at  439347,  2456104 

2452789; 439324, 2452794;  439098,  2456077 

2452402; 438924,  2452225;  438576,  2456033 

2451872; 438558, 2451853; 438541.  2455967 

2451836; 438516, 2451811;  438493,  2455913 

2451829; 438494,  2451843;  438496,  2455829 

2451871; 438498. 2451889;  438597.  2455787 

2453123; 438761 . 2453483;  439385.  2455739; 


439352, 
439652, 
441271, 
441568, 
441531, 
441498, 
441462, 
441393, 
441354, 
441342, 
441292, 
441233, 


2454138; 
2455480; 
2456733; 
2456107; 
2456098; 
2456050; 
2456017; 
2455942; 
2455880; 
2455800; 
2455760; 
2455700; 


439582, 
439844, 
441363, 
441546, 
441511, 
441482, 
441414, 
441365, 
441351, 
441333, 
441264, 
441199, 


2455663; 
2455603; 
2455564; 
2455488; 
2455421; 
2455402; 
2454127; 
2453995; 
2453922; 
2453851; 
2453780; 
2453716; 


441185, 
441164, 
441094, 
441059, 
441074, 
440747, 
440499, 
440492, 
440461, 
440432, 
440412, 
440404, 


2455633; 
2455584; 
2455523; 
2455449; 
2455406; 
2455513; 
2454060; 
2453950; 
2453865; 
2453815; 
24537-45; 
2453694; 


441176, 
441148, 
441060. 
441071, 
441073, 
440294. 
440485. 
440484. 
440450. 
440421. 
440410. 
440384, 
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2453655; 
2453590; 
2453496: 
2453451: 
2453408; 
2453381; 


440378 
440370 
440355 
440333 
440288 
440244 


2453623; 
2453517; 
2453461; 
2453428; 
2453388; 
2453334; 


440380, 
440363, 
440350, 
440315, 
440275, 
440223, 


2453322: 
2453289; 
2453280; 
2453283; 
2453264; 
2453135: 


440199.  2453305;  440147.  2453107; 439553,  2453082;  439503, 

4401 19. 2453282;  440093,  2453046; 439481 .  2453022;  439473, 

439987, 2453284;  439962,  2452985;  439464,  2452963;  439414. 

439924,  2453275;  439905.  2452909;  439390,  2452876;  439355. 

439787,  2453162;  439724.  2452801;  return  to  starting  point. 
439639.2453119:439600,       (B)  Note:  Map  73  follows: 


Map  73    Unit  11  -  Cyanea  recta  r  d 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Cyanea  recta  •  d 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/S/  Coastline 


1         2   Miles 


0     1      2  Kilometers 


A 


(bcxiv)  Kauai  11— Cyanea  remvi—c  (365      2450831;  449003.  2450929:  449335. 
ha- 901  ac)  2451756:449751,2451666:449858. 

2451521; 450073,  2451227;  449580, 

(A)  Unit  consists  of  the  following  15         2449817;  449301,  2449658;  449293. 

boundary  points:  Start  at  448511.  2449649;  449066,  244957Q;  448089, 


2449815; 447754.  2449877;  447125, 
2450677; 447365.  2451166;  448229, 
2451166;  return  to  starting  point. 

(B)  Note:  Map  74  follows: 
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Miq>  74    Unit  11  -  Cyanea  rtmyi  -  c 


(bcxv)  Kauai  11— Cyanea  remyi—d  (663   2456114;  441635,  2456115;  441546, 

ha;  1,638  ac)  2456104;  441531,  2456098;  441511, 

2456077; 441498, 2456050; 441482, 
(A)  Unit  consists  of  the  following  105   2456033;  441462,  2456017;  441414, 

boundary  points:  Start  at  439352,  2455967;  441393,  2455942;  441365, 

2452796; 439259, 2452867;  439254,  2455913;  441354,  2455880;  441351, 

2452860;  438991.  2453057;  438335.  2455829; 441342,  2455800;  441333, 

2452205; 438433, 2452860;  438072,  2455787;  441292,  2455760;  441264, 

2453090; 438138, 2453483;  437449,  2455739;  441233,  2455700;  441199, 

2453877; 437449, 2454762;  437777,  2455663;  441185,  2455633;  441176, 

2455286; 438302, 2454467;  438728,  2455603;  441164,  2455584;  441148, 

2453516; 439122, 2453319;  438958,  2455564;  441094,  2455523;  441060. 

2454237; 439352, 2454171;  439352,  2455488;  441059,  2455449;  441071, 

2454892; 439253.  2455220;  439483.  2455421; 441074,  2455406;  441073, 

2456007; 439516, 2456564;  439800,  2455402; 440747,  2455513;  440294, 

2456784; 439811, 2456793;  440139,  2454127; 440499, 2454060;  440485, 

2456498; 439844, 2455482;  440008,  2453995;  440492,  2453950;  440484, 

2455417; 440468,  2455777;  440829,  2453922; 440461, 2453865;  440450, 

2456531;  441205, 2456774;  441506,  2453851; 440432,  2453815;  440421, 

2456588; 441691, 2456118; 441663,  2453780; 440412, 2453745;  440410, 


2453716;  440404,  2453694; 440384, 
2453655; 440378. 2453623;  440380. 
2453590;  440370,  2453517;  440363. 
2453496;  440355,  2453461;  440350, 
2453451; 440333,  2453428;  440315. 
2453408;  440288.  2453388;  440275. 
2453381; 440244, 2453334;  440223, 
2453322;  440199,  2453305;  440147. 
2453289;  440119.  2453282;  440093. 
2453280;  439987,  2453284;  439962. 
2453283; 439924, 2453275;  439905. 
2453264;  439787,  2453162;  439724, 
2453135;  439639,  2453119;  439600, 
2453107;  439553,  2453082; 439503. 
2453046;  439481,  2453022;  439473. 
2452985;  439464,  2452963;  439414. 
2452909;  439390,  2452876;  439355. 
2452801;  return  to  starting  point. 

(B)  Note:  Map  75  follows: 
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Map  75    Unit  11  -  Cyanea  remyi  -  d 


■•.>rf  ;■-■—■ 
KaaiiuCmm  it  •■.■::::^- 


:■■■■■.■••.■■>  .:.>  •  \  \  \ 


:;.:^.-vr-v ;.;  j^  xv,. 


Critical  Habitat  Unit  11 

Critical  Habitat  fOT 

Cyanea  remyi  -  d 

V   Elevaticm  (1,000-ft.  contours) 
/S/  Major  Road 
/\/  Coastline 


E 


2  Miles 

U 


0     I      2  Kilometers 


A 


(bcxvi)  Kauai  11 — Cyperus 
trachysanthos—A  (434  ha;  1.071  ac) 

(A)  Unit  consists  of  the  following  243 
boundary  points:  coastline;  436143, 
2454005; 435790.  2454155;  435524, 
2454345; 435470, 2454260;  435347. 
2454246; 435388, 2454013;  435219, 
2454036; 435223, 2453904;  435026, 
2453931; 435040.  2453758;  434757, 
2453703;  434734.  2453379;  434601, 
2453383; 434455. 2453232;  434121. 
2453118; 433837, 2452844;  433499, 
2452785; 433778, 2452049;  433636, 
2451866; 433009,  2452049;  432973, 
2452150; 432840.  2452050;  432813. 
2452159; 432735. 2452082;  432689. 
2452182; 432483,  2452063;  432424, 
2451917; 432378,  2451881;  432273. 
2451876; 432232, 2451707; 432173, 
2451699;  432163, 2451570;  431916. 


2451812; 
2451766; 
2451593; 
2451415; 
2451374; 
2451054; 
2450912; 
2450994; 
2451186; 
2451223; 
2451150; 
2451045; 
2451040; 
2451200; 
2451100; 
2450990; 
2450944; 
2450908; 
2450839; 
2450775; 


431811, 
431518, 
431440, 
431115, 
431134, 
431303, 
430942, 
430850, 
430713, 
430489. 
430379, 
430237, 
430141, 
429995, 
429899, 
429807. 
429670, 
429519. 
429441, 
429368. 


2451702; 
2451629; 
2451515; 
2451323; 
2451200; 
2450848; 
2451017; 
2451168; 
2451255; 
2451269; 
2451209; 
2451109; 
2451068; 
2451049; 
2451013; 
2451031; 
2451086; 
2450985; 
2450876; 
2450839; 


431683, 
431445, 
431326, 
430997, 
431102. 
431051, 
430859, 
430745, 
430544, 
430475, 
430352, 
430201. 
430068, 
429908, 
429862, 
429798. 
429647, 
429524, 
429428, 
429295, 


2450803; 
2450832; 
2450469; 
2450419; 
2450711; 
2450867; 
2450784; 
2450620; 
2450286; 
2450181; 
2450058; 
2449953; 
2450154; 
2450282; 
2450515; 
2450807; 
2450579; 
2450364; 
2450222; 
2450332; 


429194, 
429167, 
429501. 
429121, 
429016. 
428852, 
428677, 
428439, 
428563, 
428696, 
429126, 
428357. 
428247, 
428202, 
428334, 
428192. 
427849, 
427730, 
427607, 
427278, 


2450889; 
2450752; 
2450314; 
2450684; 
2450803; 
2450725; 
2450629; 
2450574; 
2450254; 
2450131; 
2449985; 
2450071; 
2450209; 
2450373; 
2450643; 
2450711; 
2450474; 
2450273; 
2450314; 
2450382; 


429176, 
429341. 
429277, 
429066, 
428947. 
428718. 
428494. 
428467. 
428577. 
428718, 
428627, 
428348, 
428256, 
428234. 
428229. 
428032. 
427735. 
427767, 
427424. 
427232, 
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2450464; 
2450030; 
2449921; 
2449624; 
2449473; 
2449034; 
2449098; 
2449331; 
2449098; 
2448983; 
2448993; 
2449033; 
2449013; 
2448996; 
2448981; 
2448956; 
2448911; 
2448891; 
2448877; 
2448876; 
2448867; 
2448853; 
2448833; 


427187, 
426976, 
426583, 
426084, 
425854, 
425960, 
425576, 
425490. 
425340, 
425322, 
425272. 
425258, 
425252, 
425251, 
425239, 
425224. 
425223. 
425223, 
425212, 
425201, 
425181. 
425162. 
425157. 


2450350; 
2449971; 
2449806; 
2449592; 
2449326; 
2449029; 
2449176; 
2449258; 
2449032; 
2448984; 
2449039; 
2449022; 
2449003; 
2448992; 
2448972; 
2448934; 
2448900; 
2448883; 
2448878: 
2448872; 
2448859; 
2448844; 
2448818; 


427044. 
426802, 
426111, 
425722, 
426171. 
425741. 
425548. 
425402. 
425322, 
425310, 
425267, 
425253, 
425253, 
425242, 
425231. 
425222, 
425224, 
425218, 
425208, 
425192, 
425172, 
425158, 
425153, 


2448809; 
2448801; 
2448790; 
2448774; 
2448757; 
2448734; 
2448711; 
2448684; 
2448667; 
2448650; 
2448628; 
2448592; 
2448581; 
2448569; 
2448551; 
2448554; 
2448552; 
2448543; 
24*48534: 
2448521; 
2448498; 
2448461; 
2448421; 


425148, 
425124. 
425112. 
425094, 
425070, 
425053, 
425043, 
425024, 
425011, 
424991, 
424973, 
424936. 
424924. 
424910, 
424898, 
424877, 
424863, 
424840, 
424811, 
424795. 
424778. 
424778. 
424819, 


2448807 
2448795 
2448785 
2448768 
2448745 
2448723 
2448695 
2448675 
2448659 
2448642 
2448615 
2448587 
2448574 
2448561 
2448552 
2448554 
2448548 
2448538 
2448524 
2448511 
2448484 
2448445 
2448402 


425136, 
425120, 
425100, 
425081; 
425062, 
425044, 
425029, 
425017, 
424999, 
424980, 
424956, 
424929, 
424917, 
424906, 
424886, 
424871, 
424849, 
424824, 
424803, 
424785, 
424774, 
424791, 
424832, 


2448389;  424848,  2448376;  424871, 
2448368;  424900.  2448356;  424929, 
2448346;  424953,  2448337;  424973, 
2448335; 424990,  2448333;  424997, 
2448333; 425003, 2448327;  425006, 
2448318; 425009.  2448308;  425011. 
2448298;  425013,  2448289; 425015, 
244«280; 425010,  2448272;  424998, 
2448277;  424991,  2448284;  424983, 
2448288; 424971,  2448291;  4249S7, 
2448291;  424948,  2448290^  424933, 
2448287; 424927,  2448284;  424915, 
2448289; 424892,  2448299;  424874, 
2448301; 424841,  2448311;  424823, 
2448330;  424803,  2448337;  424777, 
2448336;  424735.  2448339;  424711, 
2448334; 424677, 2448333; 424664, 
2448328; 424648, 2448323; 424633, 
2448323; 424603.  2448328;  435703, 
2454582;  coastline. 

(B)  Note:  Map  76  follows: 
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Map  76    Unit  11  -  Cyperus  trackysanthros  -  a 


»  <         ;  ■■     ^.•'     w" ,'     ■     .        •"  7  *     ■"        **       -^ 


Critical  Habitat  for 
Cyperus  trachysanthros  -  a 

Elevation  (1,000-ft  contours) 
/S/  M^orRoad 
/\/  Coasdine 


2   Miles 


0     1     2   Kilometers 


(Ixxvii)  Kauai  U—Cyrtandra 
cyaneoides—h  (848  ha;  2,095  ac) 

(A)  Unit  consists  of  the  following  75 
boundary  points:  Start  at  449861, 
2451529; 450084, 2451212;  449426. 
2449387; 449074,  2448967;  449179, 
2447924;  448876.  2447641;  448557. 
2447345; 448557, 2447312;  448681, 
2447286; 448798, 2447208;  448908, 
2447104;  448960,  2446994;  448980. 
2446982; 449012, 2446961;  449637, 
2446073;  449643,  2446064;  449701. 
2445980; 449643.  2445970;  449090, 
2445877; 449051. 2445968;  449012, 


2446098; 
2446202; 
2446409; 
2446585; 
2446578; 
2446975; 
2446975; 
2447072; 
2447199; 
2447822; 
2448073; 
2448248; 
2448443; 
2448677; 
2448891; 


448993, 
448902, 
448720, 
448629, 
448603, 
448219, 
448076, 
447927, 
447715, 
447569, 
447563, 
447394, 
447459, 
447491, 
447680, 


2446163; 
2446403; 
2446481; 
2446617; 
2446812; 
2446884; 
2446916; 
2447098; 
2447234; 
2447951; 
2448144; 
2448358; 
2448592; 
2448806; 
2449047; 


448869, 
448798, 
448694, 
448460, 
448408. 
448174, 
448076, 
447912, 
447448, 
447569, 
447368, 
447465, 
447472, 
447615, 
447621, 


2449157;  448135. 2449124; 448161, 
2449040;  448102,  2449001;  448089. 
2448962;  448044, 2448930;  448044, 
2448891; 448037,  2448845;  448037. 
2448793;  448011.  2448754;  447992, 
2448715; 447946,  2448722;  447914. 
2448618; 447901.  2448514;  447888, 
2448371; 447903, 2448341; 448447. 
2448963; 447139, 2450654; 447435, 
2451197; 448110, 2451196; 448295. 
2451280; 448295.  2451280; 448306. 
2451285; 449344,  2451755;  449772. 
2451656;  retiu'n  to  starting  point. 
(B)  Note:  Map  77  follows: 
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(Ixxviii)  Kauai  11— Cyrtandra  2442475 

cyaneoides—c  (1,118  ha;  2,763  ac)  2442590 

2442820 

(A)  Unit  consists  of  the  following  94  2443109 

boundary  points:  Start  at  449346,  2443388 

2444938; 449459, 2444635; 449081.  2443918 

2444273;  448798, 2444099; 448808,  2444419 

2444095;  448479,  2443895;  448470,  2444498 

2443888; 448470, 2443889; 448458,  2445409 

2443882; 447645, 2443146;  447630.  2445432 

2442948;  447577. 2442842; 447599.  2445569 

2442773; 447508. 2442781; 447227.  2445979 

2442660; 447295. 2442584;  447303.  2446199 

2442515; 447197. 2442356;  447197,  2446435 

2442303; 447151,  2442303;  447113,  2446572 

2442348; 447128, 2442447;  447060,  2446777 

2442386; 446885. 2442379;  446771.  2447118 

2442439;  446645, 2442430; 446392*  2447248; 


446233, 2442597; 445958.  2447460; 443610, 2447688; 443542. 

445854.  2442727;  445527,  2447696;  443580.  2447840; 443352. 

445264. 2443031; 445101,  2447817;  443420,  2448068;  444020, 

444763.  2443280; 444640,  2448144;  444089. 2448098; 444454, 

444336.  2443592;  444214.  2448029;  445092,  2446769;  445495. 

444073, 2444237;  443984.  2446450; 445821,  2445880;  446566, 

444071,  2444486;  444162,  2445401;  446809,  2445363;  446811, 

444398, 2444392;  446102,  2445362; 447161.  2445302;  447195, 

445791, 2445455;  445563,  2445249; 447262,  2445171;  447352. 

445555, 2445554; 445464,  2445171; 447396, 2444981;  447463. 

445495,  2445850;  445297,  2444948;  447564,  2444981;  447631. 

445160, 2446184;  445023,  2444981; 447665.  2444858;  447754. 

444955, 2446412; 444727,  2444858; 447676. 2444668;  447682. 

444727.  2446518;  444674.  2444602;  448036,  2444548;  448629. 

444636. 2446799; 444256.  2444567; 449056. 2444698;  449077, 

444203, 2447187; 444066.  2445069;  449193,  2445350;  return  to 

443960,  2447308;  443876,  starting  point. 

443595,  2447316;  443618.  (B)  Note:  Map  78  follows: 


\ 
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Map  78    Unh  11  -  Cyrtandra  cyaneoides  -  e 
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Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Cyrtandra  cyaneoides  -  c 

Elevation  (1,000-ft.  contours) 

/V  Major  Road 

/\/  Coastline 


0        I        2  Miles 

I 1         I 

0     1      2  Kilometers 


^ 


Map  79    Unit  11  -  Cyrtandra  ttmahulieHsi&  -  d 


(Ixxix)  Kauai  11— Cyrtandra        '  2451666:449858.2451521:450073, 

}imahuliensis-d  (816  ha;  2.016  ac)  2451227;  449575,  2449805;  449289, 

2449638: 449295,  2449676;  449206, 

(A)  Unit  consists  of  the  following  33  2449638;  449066,  2449578;  448845, 

boundary  points:  Start  at  448313,  2449631;  448232,  2449780;  447892, 

2451213; 448519, 2450440; 448878,  2449847;  447888,  2449814; 447596, 

2450478;  449147, 2450506; 449269,  2449889;  447198,  2449897; 445666. 

2451755;  449288, 2451766;  449751,  2451248;  445376,  2452300;  445547, 


2452722;  446226,  2452194;  446834, 
2452923; 446988.  2452850; 447991. 
2452420; 448004, 2452370;  448015. 
2452365;  448045,  2452217;  448294, 
2451285; 448295, 2451280;  448295. 
2451280;  return  to  starting  point. 

(B)  Note:  Map  79  follows: 


(Ixxx)  Kauai  11— Cyrfa/idra  2454233;  438958,  2454237;  439001,  2455913;  441354,  2455880;  441351, 

limabuliensis—e  (693  ha;  1,712  ac)  2454230;  439352,  2454206;  439352,  2455829;  441342,  2455800;  441333, 

(A)  Unit  consists  of  the  following  132   2454221;  439352,  2454326;  439206,  2455787;  441292.  2455760;  441264, 

boundary  points:  Start  at  439377,  2455228;  439438,  2455920;  439489,  2455739:441233,2455700:441199, 

2452849; 439385, 2452892; 439375.  2456098;  439516.  2456564;  439685,  2455663; 441185,  2455633;  441176, 

2452895:439303,2452917:439254.  2456695:439735,2456777:439762,  2455603:441164.2455584:441148, 

2452860;  439091. 2452982; 438975,  2456755;  439800, 2456784;  439811,  2455564;  441094,  2455523;  441060. 

2453018;  438381,  2452259; 438382,  2456793;  440139,  2456498; 440126,  2455488;  441059, 2455449; 441071, 

2452266;  438335, 2452205; 438433,  2456452;  440131,  2456448; 440083,  2455421;  441074.  2455406;  441073. 

2452860;  438072. 2453090;  438113,  2456303; 439860, 2455537; 439966,  2455402;  440747,  2455513;  440294, 

2453336; 438084, 2453513; 437456,  2455458; 440428, 2455755; 440674,  2454127; 440499, 2454060;  440485, 

2453744;  437460,  2453870;  437449,  2456209;  440829,  2456531;  441205.     '  2453995;  440492,  2453950;  440484, 

2453877;  437449,  2454762;  437600,  2456774;  441566,  24^551;  441751,  2453922;  440461,  2453865;  440450, 

2455005;  437720, 2455261; 437744,  2456130;  441694,  2456118;  441663,  2453851;  440432,  2453815;  440421, 

2455234;  437777, 2455286; 437998.  2456114; 441635. 2456115; 441546.  2453780;  440412,  2453745;  440410, 

2454941; 438150, 2454766; 438447,  2456104;  441531,  2456098;  441511,  2453716;  440404,  2453694;  440384. 

2454337;  438660,  2453669;  438688,  2456077;  441498.  2456050; 441482.  2453655;  440378, 2453623; 440380. 

2453607;  439106. 2453412; 439045.     .  2456033;  441462. 2456017;  441414.  2453590; 440370. 2453517;  440363. 

2453751;  438876,  2454238;  438959,  2455967;  441393,  2455942;  441365,  2453496;  440355.  2453461;  440350. 
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2453451:440333. 
2453408;  440288, 
2453381:440244, 
2453322: 440199, 
2453289:440119, 


2453428: 440315. 
2453388:  440275, 
2453334; 440223, 
2453305; 440147. 
2453282;  440093. 


2453280:  439987, 
2453283;  439924, 
2453264;  439787, 
2453135; 439639. 
2453107;  439553. 


2453284; 439962. 
2453275; 439905. 
2453162:439724, 
2453119;  439600, 
2453082;  439503. 


2453046: 439481.  2453022;  439473. 
2452985; 439464. 2452963;  439414. 
2452909;  439390,  2452876;  return  to 
starting  point. 
(B)  Note:  Map  80  follows: 


Map  80    Unit  11  -  Cyrtandra  Umahuliensis  -  e 


■uS. 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Cyrtandra  Umahuliensis  -  e 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2  Miles 


E 


0     J      2   Kilometere 

n    ■ 


(Ixxxi)  Kauai  1 1 — Delissea 
rhytidosperma — b  (258  ha;  638  ac) 

(A)  Unit  consists  of  the  following  68 
boundary  points:  Start  at  427512, 
2447661: 427401, 2447626;  427168, 
2447697;  427158,  2447803";  427006, 
2447889: 426818,  2448021:  426691, 
2448046; 426610, 2448067;  426798, 
2448132;  426899. 2448153; 426955. 
2448021;  427229,  2448036;  427289, 
2448036:  427386.  2448046; 427325. 
2448122: 427325, 2448229; 427355. 


2448^49; 
2448487; 
2448599; 
2448644; 
2448766: 
2448806: 
2448942; 
2449092; 
2449312; 
2449675; 
2449265; 
2449281; 


4Z7355, 
427259, 
427446, 
427624. 
427502, 
427418, 
428005, 
427847, 
428375, 
428399. 
428888. 
429353. 


2448360; 
2448528; 
2448578: 
2448639; 
2448766; 
2448938; 
2449021; 
2449218: 
2449234; 
2449328; 
2449352; 
2449407; 


427300, 
427269. 
427558, 
427634. 
427208, 
427406. 
428147, 
427847. 
428131, 
428880. 
429187. 
429952, 


2449596; 
2449391; 
2449281: 
2448816; 
2448824; 
2448753; 
2448556: 
2448530; 
2448168: 
2447899: 
2447788; 
2447757; 


430487. 
430109, 
429636, 
429534, 
429179. 
428730, 
428509. 
428491, 
428338, 
428298, 
428237, 
427948. 


2449296; 
2449178; 
2449029; 
2448918; 
2448666; 
2448635; 
2448525; 
2448254; 
2448036; 
2447925; 
2447742; 
2447828; 


429983. 
429723. 
429597, 
429282. 
428958, 
428596. 
428496. 
428475, 
428389. 
428338, 
428115. 
428060. 
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2447646;  428161,  2447535;.427999, 


2447606;  427867,  2447600;  return  to 
starting  point. 


(B)  Note:  Map  81  follows: 


MapSl    Uidt  11 '  DeUssearhytUosperma-b 


Critical  Habitat  Unit  11 

^H  Critical  Habitat  fiv 

Delissea  rhytidosperma  -  b 

V    Elevation  (1,000-ft  ccmtours) 

A/  MajorRoad 

/V  Coastline 


0 

E 


2  Miles 

H 


0     1      2  Kikmielers 


(Ixxxii)  Kauai  11- 
rhytidosperma — ( 


-Delissea 
(103  ha;  254  ac) 


(A)  Unit  consists  of  the  following  39 
boundary  points:  Start  at  438364, 
2454097;  438437,  2454207;  438755, 
2454060;  439018,  2454506;  439006, 
2454940;  438994,  2455239;  439012,  . 
2455501;  439122,  2455605;  438829, 


2455 70d; 
2456026; 
2455935; 
2456234; 
2456515; 
2456521; 
2456325; 
2455397; 
2455062; 


438743, 
439085. 
439177. 
439165. 
439361. 
439336. 
439275. 
439159. 
439153. 


2456014; 
2455849; 
2456124; 
2456393; 
2456606; 
2456441; 
2455605; 
2455226; 
2454964; 


438786. 
439128. 
439244. 
439165. 
439367, 
439489, 
439238, 
439208, 
439336, 


2454829; 439275,  2454329;  439092, 
2454390;  439067,  2454286;  439073, 
2454201; 439189, 2453737;  439104, 
2453474; 438878, 2453590;  438676, 
2453486;  438560,  2453682;  438596, 
2453822;  438413,  2453981;  438468, 
2454054;  retiuii-to  starting  point. 

(B)  Note:  Map  82  follows: 
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Map  82    Uait  11  -  Delissea  rkyddosperma  -  c 


Critical  Habitat  Unit  11 

^1  Critical  Habitat  for 

Delissea  rkytidosperma  -,  c 

V    Elevation  ( 1 ,000-ft.  contours) 

/S/  MajorRoad 

/\/  Coasdine 


2  Miles 


0     i     2  Kikxiwters 


(Ixxxiii)  Kauai  11 — Delissea  rivularis — a 
(850  ha;  2,100  ac) 

(A)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  438480, 
2450624:  438190,  2450564:  438025, 
2450154:  437804,  2449609:  437124, 
2449170:  436726,  2449208: 436361, 


2450013: 
2450079; 
2451018; 
2451955; 
2452356: 
2452827; 
2453676: 


436328, 
436197. 
436027, 
435533, 
435856, 
436965, 
437771, 


2450087;  436322,  2453604;  437963,  2453122;  438210. 

2450481; 436114,  2452738;  438819, 2452300;  438913, 

2451473;  435769.  2452214;  438478.  2451772;  438422, 

2452339; 435549,  2451715;  438390. 2451682; 438377, 

2452536; 436367,  2451065;  438401.  2450962;  438479, 

2453265;  437639,  2450630;  return  to  starting  point. 

2453681;  437810,  (B)  Note:  Map  83  follows: 
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Map  83    Vi^  11'  Delissea  riviUaris- a 


Critical  Habitat  Unit  U 


^1  Critical  Habitat  for 

Delissea  rivuiaris  -  a 

V   Elevation  (1,000-ft  ctmtours) 
/\/  MigorRoad 
/\/  Coasdine 


0 

E 


2  Miles 


D 


0     1     2  Kikxneien 


(Ixxxiv)  Kauai  11- 
a  (257  ha;  635  ac) 


-Delissea  undulata — 


(A)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  440245. 
2453335; 439623,  2453274;  439296, 
2453242; 439152, 2453286;  438673, 
2453669;  438255,  2454243;  438351, 


2454304 
2454708 
2454807 
2454127 
2453995 
2453922 
2453851 
2453780; 


438747,  2454599;  439309.  2453716:440404.  2453694;  440384, 

439737. 2454756; 440202.  2453655;  440378.  2453623;  440380. 

440517. 2454810; 440294.  2453590; 440370. 2453517;  440363, 

440499.  2454060;  44048&.  2453496;  440355,  2453461;  440350, 

440492,  2453950;  440484,  2453451; 440333, 2453428;  440315, 

440461.  2453865; 440450.  2453408;  440288,  2453388; 440275, 

440432,  2453815;  440421,  2453381;  return  to  starting  point. 

440412,  2453745;  440410,  (B)  Note:  Map  84  follows: 
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Map  84    Unit  11  -  Delissea  undulata  -  a 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Delissea  undulata  -  a 

/  Elevation  ( 1 ,000-ft.  contours) 

/\/  Maj(M-Road 

/\/  Coastline 


2  Miles 


: 


0     I      2   Kilometers 


A 


(Ixxxv)  Kauai  11 — Delissea  undulata — ^b 
(532  ha;  1,314  ac) 

(A)  Unit  consists  of  the  following  90 
boundary  points:  Start  at  428237, 


2446901;  428241,  2446462 
2446474; 428047,  2446484 
2447633; 427225,  2447691 
2447694;  427270,  2447855 
2448038;  427392,  2448290 
2448429;  427496,  2448503 
2448586; 427679,  2448656 
2448708; 427671,  2448747 
2448756;  427401,  2448799 
2448843;  426991,  2448882 
2448912;  426987,  2448952 
2449030;  427122, 2449004 


428116, 
427205. 
427222, 
427313, 
427457, 
427596. 
427688, 
427596, 
427039, 
426969, 
427057, 
427666. 


2448886; 427814, 2448886; 427954 


2448999; 
2449052; 
2449350; 
2449403; 
2449618; 
2449326; 
2449362; 
2449180; 
2449088; 
2448974; 
2448840; 
2448772; 
2448712; 
2448477; 
2448297; 
2448243; 
2448105; 


428083, 
428687, 
429218. 
429731. 
430333, 
430059, 
430029, 
429949, 
429820, 
429795, 
429892, 
430004, 
430016, 
430058, 
430251, 
430287. 
430383, 


2449050; 
2449290; 
2449266; 
2449517; 
2449379; 
2449379; 
2449298; 
2449083; 
2449047; 
2448931; 
2448775; 
2448754; 
2448610; 
2448363; 
2448279; 
2448141; 
2448063; 


428079, 
428949, 
429218, 
429987, 
430316, 
429970, 
430122, 
429883, 
429848, 
429797, 
429896, 
430046, 
430076, 
430137, 
430299, 
430377, 
430347, 


2448021;  430191,  2448063;  430076,-^ 
2448105; 429998,  2448093;  429974, 
2448039; 430064,  2448003;  430076, 
2447949; 430203. 2447726;  430179, 
2447678; ^29758,  2447786;  429662, 
2447744; 429692, 2447648;  429818, 
2447594; 429824, 2447540; 429740, 
2447522; 429722,  2447504;  429770, 
2447396; 429860,  2447366;  430010, 
2447294; 429000,  2447414;  428586, 
2447474; 428465, 2447432;  428291, 
2447414; 428039, 2447510; 427984, 
2447510; 427984, 2447511;  427980, 
2447502; 427934, 2447525;  427983. 
2447490;  428217,  2446900;  return  to 
starting  point. 
(B)  Note:  Map  85  follows: 
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Map  85  Vidt  11  -  DeBsseaundulatm-b 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Delissea  undulata  -  b 

V    Elevation  (1,000-fl  contours) 
/\/  MajorRoad  * 

/\/  Coastline 


1    2  Miles 


0  1  2  Kilometen 


A 


(Ixxxvi)  Kaueii  1 1 — Diellia  erecta — a 
(364  ha;  901  ac) 

(A)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  437962, 
2444106; 439160, 2443328;  439020, 
2443250;  439191,  2443203;  439238, 
2443125; 439168,  2443024;  439316, 


2443017; 
2442635; 
2442270; 
2442636; 
2442721; 
2442939; 
2443235; 


439440,  2442729; 439378,  2443468; 437067, 2443336;  437176, 

436857, 2442223;  436732.  2443359; 437160,  2443499;  437246, 

436483.  2442441;  436654,  2443585; 437246,  2443733;  437246, 

436102, 2442659; 436086,  2443888; 437479,  2443943;  437487, 

436188, 2442916;  436452,  2444013; 437760,  2443935;  return  to 

436553,  2443095;  436444,  starting  point. 

436522,  2443367;  436857,  (B)  Note:  Map  86  follows: 
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Map  86    l3idtU-  Dielliaerecta-a 


MMhuCw*  X 


Critical  Habitat  for 
Diellia  erecia  -  a 


2  Mites 


\/  Elevation  ( 1 ,000-fl  contours) 
/\/  MaJM-Road 
/S/  Coastline 


0     1     2  KilofiKten 

H 


^ 


(Ixxxvii)  Kauai  11 — Diellia  pallida — a 
(601  ha;  1,485  ac) 

(A)  Unit  consists  of  the  following  181 
boimdary  points:  Start  at  426612, 


2448093;  426664,  2448093 
2448131; 426778. 2448146 
2448184: 426900.  2448169 
2448086: 427044.  2448078 
2448063:  427143.  2448040 
2448048; 427280, 2448010 
2448010; 427402,  2448025 
2448040;  427303,  2448093 
24481«9; 427227,  2448222 
2448314: 427136, 2448314 
2448359; 426999,  2448420 
2448390: 427120,  2448390 
2448405; 427288. 2448352 
2448298;  427394,  2448291 


426740, 
426847, 
426968, 
427082. 
427196. 
427341. 
427402, 
427219, 
427196, 
427037, 
427067, 
427219, 
427348, 
427463, 


2448268;  427599,  2446238;  427615, 


2448154: 
2448048; 
2448055; 
2448146; 
2448215; 
2448200; 
2448338; 
2448586; 
2448817; 
2449021; 
2449021; 
2449338; 
2449467; 
2449553; 
2449634: 
2449768; 
2449779; 
2449494; 
2449317; 


427653, 
427729, 
427721, 
427774, 
427881, 
427852, 
427555, 
427308, 
427841. 
427927. 
427287, 
427421. 
427572, 
428050. 
427749. 
427841, 
428249, 
428448, 
428836, 


2448101; 
2448040; 
2448108; 
2448222; 
2448200; 
2448318; 
2448483; 
2448763; 
2448838: 
2449075; 
2449220; 
2449381; 
2449510: 
2449424; 
2449709: 
2449784; 
2449634; 
2449360: 
2449381; 


427698, 
427744. 
427713. 
427827. 
427919. 
427706, 
427878, 
427308, 
428023, 
427846, 
427243, 
427604, 
427905. 
427970, 
427706, 
428077, 
428352, 
428868, 
428932, 


2449419 
2449430 
2449601 
2449300 
2449311 
2449392 
2449258 
2449075 
2448822 
2448924 
2448650 
2448553 
2448408 
2448344 
2448295 
2448059 
2447843 
2447910; 
2447865: 


429158, 
429702, 
429955, 
430347, 
430030, 
430143, 
429729. 
429605, 
429562, 
429239. 
429492, 
429045, 
429019, 
428916, 
429379, 
429417, 
429234, 
429150. 
429105, 


2449338; 
2449537; 
2449612; 
2449252; 
2449397; 
2449177; 
2449301; 
2449037; 
2448817; 
2448849; 
2448446; 
2448542; 
2448317; 
2448236; 
2448214; 
2447935; 
2447908; 
2447895; 
2447827: 


429196, 
429922. 
430471. 
430067, 
429955, 
429739, 
429508, 
429675, 
429465. 
429508. 
429406, 
429126, 
428868. 
429013. 
429675. 
429411. 
429226. 
429112. 
429014, 
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2447812;  428899,  2447797;  428884,  2447204;  428694,  2447204;  428641,  2447661; 427161,  2447669;  427157, 

2447766; 428922, 2447721;  428945,  2447173; 428737, 2447103;  428743,  2447676; 427157,  2447711;  427175, 

2447675;  428983,  2447645;  429021,  2447006;  428931,  2446939;  429484,  2447754; 427176, 2447775;  427171, 

2447645;  429044, 2447683; 429067,  2446970;  429961, 2446989;  430253,  2447800;  427160.  2447815;  427124, 

2447652;  429097,  2447607; 429120,  2446887;  430028,  2446579;  429664,  2447837; 427084,  2447847;  427039, 

2447569: 429173, 2447538; 429242,  2446148;  429580, 2446182;  429485,  2447867; 426997,  2447892;  426981, 

2447553;  429166,  2447447; 429105,  2446305; 429263, 2446389; 429094,  2447902; 426958,  2447923;  426944, 

2447500;  428983,  2447470;  428960,  2446389;  428972,  2446421;  428904,  2447941;  426907, 2447965;  426847, 

2447493;  428854,  2447477;  428709,  2446474;  428793,  2446542;  428740,  2447992;  426819,  2447998;  426798, 

2447417;  428793, 2447417; 428869,  2446564;  428655, 2446474; 428602,  2448010; 426758, 2448005;  426737, 

2447401;  428793.  2447371; 428808.  2446447;  428476.  2446463;  428396.  2448009;  426722.  2448015;  426613. 

2447310;  428869,  2447295;  428915,  2446447;  428285,  2446458;  428116,  2448093;  return  to  starting  point. 

2447181;  428854,  2447234;  428778,  2446474;  428047,  2446484;  427185,       (B)  Note:  Map  87  follows: 


Map  87 


^    Unit  11 

-Diellia  pallida- 

a 

T 

A,fe^     ( ^ 

Critical  Habitat  Unit  1 1 

Critical  Habitat  fra- 
Diellia  pallida  -  a 

■ .     Elevatira  (1,000-ft.  omtours) 

/S/  MaJOTRoad 

/V  Coastline 


(bcxxviii)  Kauai  U— Diellia  pallida— h  2444224;  437517,  2444006;  437424, 

(55  ha;  136  ac)  2443802;  437257. 2443672; 437121, 

(A)  Unit  consists  of  the  foUomng  120  2443437;  437053,  2443332;  436979, 

boundary  points:  Start  at  437314, 


2443480:  436849,  2443518;  436688, 


2443443;  436465, 2443375;  436280, 
2443264;  435945, 2443237;  435949. 
2443246; 435958, 2443255;  435969, 
2443263; 435979,  2443271;  435993, 


9308 
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2443281: 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 
2443502; 
2443534; 
2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585: 


436010, 
436048. 
436080. 
436095, 
436107, 
436118, 
436134. 
436160. 
436190, 
436227, 
436254. 
436274, 
436300. 
436328. 
436348. 
436369, 
436392, 
436421, 


2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 
2443520; 
2443543; 
2443560; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 


436032. 
436064, 
436089, 
436100, 
436113, 
436123. 
436146, 
436175, 
436213. 
436240, 
436265, 
436287. 
436315. 
436337. 
436357, 
436380, 
436403, 
436438, 


2443631; 

2443676 

2443696 

2443707; 

2443714; 

2443718 

2443724 

2443742 

2443763 

2443772 

2443776 

2443778 

2443785; 

2443790; 

2443801; 

2443819; 

2443847; 

2443877; 


436460, 
436497, 
436534, 
436576, 
436611, 
436644, 
436666, 
436697. 
436726, 
436758, 
436788, 
436808. 
436823. 
436837. 
436845, 
436861, 
436882, 
436900, 


2443655 
2443688; 
2443700 
2443711 
2443716 
2443720 
2443731 
2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443797 
2443807 
2443831 
2443863 
2443900; 


436478,  2443923; 436914.  2443936;  436914, 

436518.  2443948;  436913,  2443962;  436910. 

436558,  2443981 ;  436910,  2443981 ;  436979, 

436597,  2444055; 437013,  2444108;  437026, 

436630,  2444105:437049,2444100:437067, 

436655,  2444092; 437076, 2444089; 437106, 

436678,  2444090;  437119,  2444096; 437128. 

436708.  2444104;  437133.  2444112;  437137, 

436745,  2444122:  437144, 2444130;  437156, 

436771,  2444135:  437169,  2444141;  437183, 

436799,  2444150;  437191,  2444154;  437202, 

436818,  2444165: 437212, 2444177;  437228, 

436829,  2444198; 437239.  2444213;  437245. 

436841,  2444227;  437254,  2444239;  437263. 

436852.  2444246: 437278, 2444240; 437294. 

436870,  2444234;  437310,  2444225;  return  to 

436890,  starting  point. 

43691 1 ,  (B)  Note:  Map  88  follows: 


Map  88    {JtdUl-  Diellia pallida -b 


%  ■u-.-.-i.      <  '  •:'r\.- 


^  - '  '■■•  ■  ■  ■•    •  ■■  •  -   -  ■      ■   •       •  '• 


Critical  Habitat  Unh  11 

■I  Critical  Habitat  for 
DielUa  pallida  -  b 

/'•■■/  Elevatioii(l,000-ftcontoun) 

A/  Major  Road 

/\/  Coasdine 


0 

E 


2  Miles 


J 


0     1      2   Kilomeien 
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(Ixxxix)  Kauai  11 — Diplazium 
molokaiense — a  (430  ha;  1,062  ac) 

(A)  Unit  consists  of  the  following^  48 
boundary  points:  Start  at  429805, 
2448471:  429520.  2448889;  429479. 
2449236;  429836, 2449450;  430021, 
2449760:  430088,  2449848;  430172, 
2449815: 430207,  2449804;  430261. 
2449795;  430317,  2449781;  430340, 
2449778: 430365, 2449787; 430392, 


2449798; 
2449802; 
2449787; 
2449736; 
2449656: 
2449646; 
2449717; 
2449905; 
2450032; 
2450008; 


430408, 
430406, 
430527. 
430635. 
430720, 
430899, 
430904, 
430955, 
431068, 
431238, 


2449802; 
2449796: 
2449754; 
2449693; 
2449646; 
2449674; 
2449834; 
2449985: 
2450041; 
2449970; 


430410, 
430471, 
430583. 
430696, 
430819, 
430918, 
430927, 
430993, 
431153, 
431285, 


2449942;  431360,  2449956;  431449, 
2449886; 431497,  2449867;  431605, 
2449895; 431657, 2449890;  431699. 
2449876; 431765, 2449810;  431864, 
2449801; 431981, 2449792;  432047, 
2449787; 432113.  2449740;  432456, 
2448919;  432171,  2448512;  431732, 
2448053;  430713,  2447962;  return  to 
starting  point. 

(B)  Note:  Map  89  follows: 


Map  89    Unh  1 1  -  Dqplazium  molokaiense  -  a 


KMkti  Cav*  i!  ■■'.. 


•/,rN,^-;;;^.v=;v>.:;-v^ 


Critical  Habitat  Unit  11 

^H  Critical  Habitat  for 

Diplazium  molokaiense  -  a 

Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coasdine 


2   Miles 


0     1     2  Kilometers 


(xc)  Kauai  11 — Dubautia  latifolia — a  (31 
ha;  76  ac) 

(A)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  432758, 


2446605;  432729,  2446601;  431947, 
2446508;  431624,  2446959;  431732, 
2447115;  432759,  2446609;  return  to 
starting  point. 


(B)  Note:  Map  90  follows: 
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Map90    Unit  11 -Dubaioialadfolia' a 


— ■■».        t 


Critical  Habitat  Unit  11 

^H  Critical  Habitat  for 

Dubautia  lattfoUa  -  a 

/v    Elevation (1,000-ft. contours) 

A/  MajorRoad 

/\/  Coastline 


0 

E 


I         2  Mks 

^ 1 


0     1      2   Kikunelen 

u 


^ 


A 


(xci)  Kauai  11 — Dubautia  latifoUa — b 
(1,522  ha:  3.761  ac) 

(A)  Unit  consists  of  the  following  95 
boundary  points:  Start  at  431300, 
2446537; 431298,  2446522;  431294, 
2446516; 430955,  2445963;  430827, 
2445619;  430800,  2445534;  430575, 
2445540; 430038, 2445808;  429654, 
2446125; 429591,  2446167;  429485, 
2446305;  429263,  2446389;  429094, 
2446389; 428972,  2446421;  428904, 
2446474;  428793,  2446542;  428740, 
2446564; 428655.  2446474;  428602, 
2446447; 428476,  2446463;  428438, 
2446456;  428548,  2446851;  428540. 
2447350; 428511,  2448118;  428533, 
2448848; 429226,  2449093;  429778, 
2449324; 430158,  2449533;  430352, 
2449651; 430348,  2449666;  430376, 


2449750;  430384.  2449766;  430406,  2449509; 433235,  2449316;  432751. 

2449796; 430471.  2449787;  430527.  2448757; 432364,  2448281;  432337. 

2449754;  430583,  2449736;  430635.  2448239;  433100.  2448204;  433370. 
2449693;  430696.  2449656;  430720.    *  2448192;  434350.  2448157;  435242. 

2449646;  430819.  2449646;  430899,  2448139; 435320, 2448130; 435360. 

2449674; 430918,  2449717;  430904,  2447538; 435147, 2447216;  435091. 

2449834;  430927.  2449905;  430955.  2447171; 434274. 2446962; 433872. 

2449985;  430993.  2450032;  431068,  2446863; 433405.  2446700;  433330. 

2450041;  431153,  2450008;  431238,  2446689; 433257, 2446958; 433706, 

2449970;  431285. 2449942; 431360.  2447138; 433746. 2447766; 433527, 

2449956; 431449,  2449886;  431497,  2447856; 432918, 2447407;  432609, 

2449867;  431605,  2449895;  4316^,  2447647;  432320,  2447497;  432136. 

2449890;  431699,  2449876;  431765.  2447629;  432001.  2447726;  431369, 

2449810;  431864,  2449801;  431981,  2447027;  return  to  starting  point. 
2449792;  432047,  2449787;  432113,       (B)  Excluding  1  area  bounded  by  the 

2449740;  432217,  2449712;  432259,  following  4  paints  (3  ha,  8  ac):  Start  at 

2449679; 432344,  2449744;  432716.  433109. 2447775;  432932.  2447668; 

2449615;  432716,  2449616;  432975,  432827.  2447751;  433094.'  2447922; 

2449532;  433094,  2449480;  433347,  tetvan  to  starting  point. 
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(C)  Note:  Map  91  follows: 


Map  91    Utdt  II  -  Dubaiaia  laiifolia  '  t 


A/ 

A/ 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Dubautia  lat^Dlia  -  b 

Elevitfioo  (1,000-ft.  contours) 

M^orRoad 

Coastline 


0  1   2  Kilomeien 


(xcii)  Kauai  11 — Dubautia  latifolia — c 
(809  ha;  1,999  ac) 

(A)  Unit  consists  of  the  following  263 
boundary  points:  Start  at  436896, 
2441784; 437321,  2443428;  437328, 
2443431; 437033,  2443650;  436902. 
2443906;  436911,  2443923;  436914, 
2443936;  436914,  2443948;  436913, 
2443962; 436910,  2443981;  436908, 
2443995; 436908,  2444013;  436911, 
2444027;  436918. 2444040;  436926, 
2444047;  436933,  2444055;  436942, 
2444065;  436951,  2444073;  436961, 
2444084;  436969.  2444094;  436975, 
2444098; 436983, 2444102; 436994, 
2444107;  437009,  2444108;  437026, 


2444105: 
2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226: 
2444223; 


437049, 
437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 
437254, 
437278. 
437310. 
437351, 
437391, 
437428, 
437462, 


2444100; 
2444089; 
2444096; 
2444112; 
2444130; 
2444141; 
2444154; 
2444177; 
2444213; 
2444239; 
2444240; 
2444225; 
2444217; 
2444223; 
2444226: 
2444219: 


437067, 
437106, 
437128, 
437137, 
437156, 
437183, 
437202, 
437228, 
437Z45. 
437263, 
437294, 
437332, 
437370, 
437412. 
437445. 
437482. 


2444211; 
2444190; 
2444179; 
2444160; 
2444132; 
2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444088; 
2444111; 
2444139; 
2444185; 
2444236: 
2444292: 


437497, 
437563, 
437593, 
437624, 
437651, 
437691, 
437722, 
437749, 
437768, 
437810, 
437831, 
437835, 
437827, 
437820, 
437824, 
437836, 


2444205; 
2444183; 
2444170; 
2444146; 
2444119; 
2444102; 
2444082; 
2444061; 
2444060; 
2444080; 
2444100; 
2444126; 
2444163; 
2444206; 
2444265; 
2444314; 


437541, 
437578, 
437610, 
437636, 
437671, 
437703, 
437732, 
437758, 
437780, 
437821, 
437833, 
437833, 
437822, 
437818, 
437828, 
437843, 
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2444322 
2444328 
2444314 
2444289 
2444260 
2444258 
2444266 
2444273 
2444263 
2445719 
2445654 
2445599 
2445580 
2445665 
2445779 
2445658 
2445614 
2445676 
2445628 
2445698 
2445783 
2445765 
2445728 
2445798 
2445864 
2445915 
2445934 
2445875 
2445938 
2445897 


437854. 
437887. 
437933. 
437984, 
438028, 
438072. 
438109, 
438164, 
438335, 
438006, 
438335. 
438397. 
438541, 
438574, 
438625. 
438633, 
438695, 
438740, 
438802, 
438872. 
438928. 
438942. 
438983, 
439112. 
439234, 
439289, 
439333, 
439403, 
439440, 
439444, 


2444327; 
2444323; 
2444302; 
2444274; 
2444258; 
2444260; 
2444271; 
2444270; 
2444214; 
2445710; 
2445593; 
2445569; 
2445610; 
2445746; 
2445761; 
2445614; 
2445639; 
2445676; 
2445647; 
2445765; 
2445776; 
2445724^, 
2445765; 
2445842; 
2445879; 
2445949; 
2445879; 
2445904; 
2443934; 
2445864; 


437871, 
437909, 
437960, 
438007, 
438048, 
438087, 
438133, 
438196, 
437851, 
438168, 
438342, 
438522, 
438552, 
438592, 
438633, 
438647, 
438721, 
438758, 
438839, 
438905, 
438931, 
438961, 
439020, 
439215, 
439274, 
439300, 
439363, 
439422, 
439436. 
439492, 


2445853 
2445974 
2445941 
2445831 
2445827 
2445897 
2445960 
2445595 
2444629 
2444412 
2443956 
2442160 
2442031 
2442347 
2442339 
2442329 
2442327 
2442321 
2442314 
2442314 
2442310 
2442320 
2442321 
2442311 
2442278 
2442256 
2442248 
2442234 
2442232 
2442246 


439539, 
439580, 
439661, 
439739, 
439820, 
439856, 
440033, 
440472, 
440605, 
439514, 
439218, 
439259, 
438934, 
438838. 
438757. 
438704, 
438679, 
438626, 
438561, 
438523, 
438496, 
438453, 
438433, 
438392, 
438355, 
438254, 
438219, 
438130, 
438098, 
438049, 


2445871 
2445934 
2445860 
2445860 
2445842 
2445963 
2445941 
2445178 
2444611 
2444151 
2442724 
2442078 
2442351 
2442340 
2442331 
2442326 
2442324 
2442315 
2442316 
2442310 
2442310 
2442321 
2442319 
2442294 
2442265 
2442248 
2442244 
2442234 
2442237 
2442246 


439539, 
439680, 
439694, 
439772, 
439838, 
439904, 
440026, 
440708, 
440155, 
439264, 
439294, 
439037, 
438866, 
438821, 
438721, 
438694, 
438656, 
438609, 
438535, 
438517, 
438460, 
438436, 
438418, 
438376, 
438305, 
438238, 
438157, 
438114, 
438065, 
438030, 


2442243 
2442216 
2442188 
2442147 
2442128 
2442123 
2442110 
2442092 
2442052 
2441998 
2441981 
2441938 
2441899 
2441878 
2441875 
2441866 
2441867 
2441880 
2441869 
2441858 
2441845 
2441835 
2441809 
2441791 
2441777 
2441779 
2441775 
2441780 


12229; 
12209;, 


438012, 244 
437998, 244220 
437984. 2442167 
437954, 2442136 
437926,  2442125 
437873,2442121 
437826,  2442106 
437791,  2442074 
437766,2442017 
437754, 2441991 
437745, 2441950 
437736,  2441928 
437711,2441887 
437689,  2441877 
437647, 2441866 
437617, 2441866 
437566, 2441876 
437522, 2441879 
437460, 2441862 
437366, 2441852 
437332,  Z441842 
437287,  244X816 
437240, 2441796 
437181,  2441781 
437111,2441777 
437062,  2441776 
436960,  2441776 


438000, 
437996, 
437973, 
437939, 
437912, 
437839,' 
437806, 
437777, 
437758. 
437751, 
437740, 
437717, 
437705, 
437674, 
437635, 
437602, 
437532, 
437495, 
437391, 
437346, 
437317, 
437274, 
437224, 
437150, 
437096, 
437008, 
436912, 


return  to  starting  point. 


(B)  Note:  Map  92  follows: 


^ 
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Map  92    Unit  11  -  Dubautia  latifoUa  -  c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Dubautia  latifoUa  -  c 

,     ./    Elevation  (1,000-ft.  contours) 
/S/  MajwRoad 
/Ay  Coastline 


0     1      2  Kitometers 


(xciii)  Kauai  11 — Euphorbia 
haeleeleana—A  (263  ha;  649  ac)    ' 

(A)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  429092, 
2448965; 429045,  2446580;  429011, 


2446411;  428972,  2446421;  428904,  2446726; 428195, 2446854; 428654, 

2446474; 428793, 2446542;  428740,  2447111; 428405,  2447158;  427917, 

2446564;  428655,  2446474;  428602,  2447317; 427606, 2447620;  427403, 

2446447;  428476,  2446463;  428396,  2448126; 427935,  2448397;  428502, 

2446447;  428285,  2446458;  428116,  2448676;  return  to  starting  point. 

2446474;  428047,  2446484;  427870,  (B)  Note:  Map  93  follows: 
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Map  93    Unit  11  -  Eigfhorbia  haeleeleana  -  a 


KaakuCmm  ^; 


Critical  Habitat  Unit  1 1 


■I  Critical  Habitat  for 

Euphorbia  haeleeleana  -  a 

v     Elevation  ( 1 ,000-ft.  contours) 

/SJ  MajorJload 

/\/  Coastline 


I         2  Miles 


0      I      2  Kilometen 


(xciv)  Kauai  W—Euphoihia  2450690;  434027.  2450400;  434288, 

haeleeleana— h  (192  ha;  476  ac)  2450342;  434607,  2450400;  434801, 

2450351; 434926, 2450235; 435062, 

(A)  Unit  consists  of  the  following  35  2450119;  435226,  2450119;  435458, 

boundary  points:  Start  at  432645,  2450167;  435613,  2450187;  435777, 

2450526; 432703,  2450873;  432886,  2449935; 435816,  2449848;  435748, 

2451057;  433147,  2451134;  433370,  2449771; 435603, 2449733;  435468, 

2451 144; 433640,  2451018;  433737,  2449704; 435187, 2449569;  434888, 


2449559; 434598, 2449646;  434395, 
2449888; 434346, 2450061;  434279. 
2450139; 434095,  2450177;  433911. 
2450033; 433786, 2449917;  433505, 
2449975;  433379,  2450081;  433234, 
2450216;  433138, 2450294;  432770. 
2450448;  return  to  starting  point. 
(B)  Note:  Map  94  follows: 
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Map  94    Unit  11  -  Euphorbia  haeleeleana  -  b 


KmBmOi, 


HanakifMi 


Criticsa  Habitat  Unit  1 1 

Critical  Habitat'for 
Euphorbia  haeleeleana  -  a 

V    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  CoastUne 


0     1     2  Kilometers 


(xcv)  Kauai  11— Euphorbia  2443036;  435708,  2443047;  435715,  2443456;  436118, 

haeleeleana— c  (204  ha;  505  ac)  2443064;  435722,  2443078;  435725.  2443502;  436134, 

2443086;  435729,  2443093;  435735,  2443534;  436160, 

(A)  Unit  consists  of  the  following  270   2443103;  435738,  2443112;  435743,  2443554;  436190, 

boundary  points:  Start  at  435336,  2443127;  435749,  2443138;  435753,  2443563;  436227. 

2442801;  435344, 2442802; 435367,  2443149; 435757, 2443155;  435766,  "2443562;  436254, 

2442807;  435391,  2442814;  435415,  2443169;  435778,  2443179;  435790,  2443552; 436274, 

2442819;  435435,  2442826;  435454,  2443186; 435804,  2443188;  435821,  2443540;  436300, 

2442831; 435476,  2442838;  435496,  2443194; 435842. 2443199;  435861,  2443532;  436328, 

2442844; 435516,  2442850;  435530,  2443202; 435874, 2443204;  435889.  2443528; 436348, 

2442853; 435534, 2442855;  435543,  2443208; 435904.  2443211;  435933.  2443536; 436369, 

2442858;  435556.  2442862;  435571,  2443223; 435942. 2443232;  435949.  2443558;  436392. 

2442867;  435585,  2442876;  435598.  2443246;  435958.  2443255;  435969,  2443585;  436421, 

2442885;  435608,  2442891;  435619,  2443263;  435979. 2443271;  435993,  2443631;  436460, 

2442899;  435627, 2442904;  435642,  2443281; 436010,  2443297;  436032,  2443676;  436497, 

2442920;  435658,  2442932;  435668,  2443316;  436048,  2443332;  436064,  2443696;  436534. 

2442948;  435673.  2442959;  435681.  2443343;  436080.  2443358;  436089.  2443707;  436576, 

2442977;  435688,  2442995;  435693,  2443375;  436095,  2443390; 436100.  2443714; 436611, 

2443006;  435698.  2443024;  435704.  2443403;  436107. 2443421; 436113.  2443718; 436644. 


2443477; 
2443520; 
2443543; 
2443560; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 
2443655; 
2443688; 
2443700; 
2443711; 
2443716; 
2443720; 


436123, 
436146, 
436175, 
436213, 
436240, 
436265, 
436287. 
436315. 
436337. 
436357. 
436380. 
436403. 
436438. 
436478. 
436518. 
436558. 
436597. 
436630. 
436655. 
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2443724 
2443742 
2443763 
2443772 
2443776 
2443778 
2443785 
24437SK) 
2443801 
2443819 
2443847 
2443877 
2443923 
2443948 
2443981 
2444dl3 
2444040 
2444055 
2444073 
2444094 
2444102 
2444108 
2444100 
2443993 
2443812 
2443690 
2443552 
2443441 
2443309 
2443353 


436666. 
436697, 
436726. 
436758, 
436788, 
436808. 
436823, 
436837, 
436845, 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926. 
436942. 
436961. 
436975. 
436994. 
437026. 
437064. 
437206, 
437147, 
437210, 
437114, 
437177, 
437022, 
436940, 


2443731 
2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443797 
2443807 
2443831 
2443863 
2443900 
2443936 
2443962 
2443995 
2444027 
2444047 
2444065 
2444084 
2444098 
2444107 
2444105 
2444094 
2443914 
2443756 
2443612 
2443520 
2443342 
2443322 
2443345 


436678, 
436708, 
436745, 
436771, 
436799, 
436818, 
436829, 
436841, 
436852, 
436870, 
436890, 
436911, 
436914, 
436910, 
436908, 
436918, 
436933, 
436951, 
436969, 
436983, 
437009, 
437049, 
437157, 
437183, 
437174, 
437151, 
437128, 
437124, 
436940, 
436805, 


2443342 
2443332 
2443326 
2443227 
2443046 
2442954 
2443010 
2442968 
2442826 
2442695 
2442566 
2442465 
2442277 
2442037 
2441893 
2441902 
2441797 
2441817 
2441830 
2442126 
2442192 
2442300 
2442248 
2442284 
2442319 
2442350 
2442368 
2442387 
2442410 
2442437 


436677, 
436440, 
436312, 
436447, 
436463, 
436289, 
436056, 
435980, 
436000, 
435964, 
436286, 
436408, 
436671, 
436746, 
436592, 
436467, 
436250, 
435970, 
435592, 
435398, 
435145, 
434964. 
434484. 
434307, 
434308, 
434344, 
434370, 
434416, 
434458, 
434504, 


2443316 
2443336 
2443306 
2443119 
2442974 
2442981 
2442984 
2442889 
2442774 
2442629 
2442527 
2442386 
2442169 
2441942 
2441879 
2441866 
2441781 
2441801 
2441942 
2442152 
2442261 
2442304 
2442248 
2442297 
2442329 
2442361 
2442378 
2442397 
2442423 
2442450 


436579,  2442454; 434537, 2442457;  434563, 

436368,  2442460; 434590,  2442462;  434610, 

436273,  2442464; 434628,  2442472;  434643, 

436496,  2442483; 434664, 2442490;  434680, 

436401,  2442493; 434700,  2442502;  434713, 

436187.  2442515; 434725,  2442524;  434735, 

436006,  2442532; 434755, 2442542;  434775, 

436016,  2442551; 434800,  2442556;  434822, 

435924,  2442562; 434842, 2442574;  434862, 

436105,  2442596; 434883, 2442613;  434896, 

436339,  2442626; 434916, 2442647;  434934, 

436585,  2442668;  434949, 2442681;  434972, 

436726,  2442699; 434986, 2442705;  434997, 

436703,  2442708; 435006,  2442713;  435012, 

436526,  2442717; 435026, 2442719;  435039, 

436368,  2442722; 435061,  2442727;  435081, 

436079,  2442733; 435100,  2442739;  435119, 

435786,  2442747; 435135,  2442754;  435150, 

435438.  2442764; 435164, 2442771;  435184, 

435296.  2442774; 435201,  2442777;  435219, 

435109,  2442778; 435237,  2442782;  435251,   ' 

434672,  2442783; 435228,  2442762;  435237, 

434320,  2442643; 435284,  2442631;  return  to 

434298,  starting  point. 

434330,       (B)  Excluding  1  area  bounded  by  the 

434355,  following  4  points  {0  ha,  1  ac):  Start  at 

434395,  435151, 2442425; 435215,  2442393; 

434439,  435195, 2442353; 435128, 2442379; 

434486,  retvim  to  starting  point. 
434522.       (C)  Note:  Map  95  follows: 


J 
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Map  95    Unit  11 »  EigthorNa  haeleeletttm  -  c 


Critical  Habitat  Unit  1 1 

§■  Critical  Habitat  for 

Euphorbia  hadeeleana  -  c 

/'■■/  Elevation  (1,000-fL  contours) 

/S/  MiyorRoad 

/N/  Coastline 


1  2   Miles 


J 


0     1      2   Kilometen 


^ 


A 


(xcvi)  Kauai  11— Exocarpos  luteolus — b 
(3,799  ha;  9.387  ac) 

(A)  Unit  consists  of  the  following  284 
boundary  points:  Start  at  443067, 
2445215;  443066, 2445209;  443066, 
2445190;  443083,  2445171;  443103, 
2445152;  443122,  2445132;  443135, 
2445115; 443140, 2445105;  443144, 
2445096;  443150,  2445078; 443152, 
2445059;  443153, 2445040; 443153, 
2445020;  443156,  2445003;  443158, 
2444995;  443163, 2444984;  443175, 
2444965;  443177,  2444962;  443193, 
2444946;  443196, 2444944;  443215, 
2444938; 443234, 2444932;  443240, 
2444927;  443252.  2444914;  443260, 
2444907;  443271,  2444898;  443281, 
2444890;  443290,  2444876;  443294, 
2444870;  443301,  2444851;  443307, 


2444833; 
2444815; 
2444778; 
2444740; 
2444721; 
2444702; 
2444695; 
2444664; 
2444647; 
2444608; 
2444579; 
2444555; 
2444548: 
2444543; 
2444532; 
2444514; 
2444483; 
2444469; 
2444456; 


443309, 
443320, 
443333, 
443346, 
443366, 
443385, 
443423, 
443440, 
443444, 
443452, 
443464, 
443483, 
443516, 
443553, 
443571, 
443598, 
443617, 
443647, 
443677, 


2444829; 
2444796; 
2444758; 
2444728; 
2444706; 
2444699; 
2444686; 
2444655; 
2444627; 
2444591; 
2444570; 
2444551; 
2444546; 
2444537; 
2444521; 
2444493; 
2444477; 
2444460; 
2444459; 


443313, 
443327, 
443341, 
443352, 
443373, 
443403, 
443435, 
443443, 
443447, 
443459, 
443478, 
443497, 
443534, 
443557, 
443579, 
443610, 
443628, 
443666, 
443685, 


2444463; 
2444464; 
2444454; 
2444440; 
2444337; 
2443933; 
2443603; 
2443428; 
2443054; 
2442734; 
2442612; 
2442437; 
2442007; 
2441627; 
2441501; 
2441424; 
2441154; 
2441291; 
2441308; 


443703, 
443732, 
443760, 
443987, 
444117, 
444299, 
444425, 
444759, 
445513, 
445951, 
446381, 
446591, 
446686, 
446587, 
446641, 
446673, 
446228, 
446122, 
445551, 


2444469; 
2444458; 
2444446; 
2444415; 
2444107; 
2443729; 
2443555; 
2443295; 
2442838; 
2442593; 
2442489; 
2442195; 
2441764; 
2441543; 
2441436; 
2441408: 
2441279; 
2441415; 
2441162; 


443722, 
443740, 
443769, 
444047, 
444210, 
444347. 
444600, 
445253, 
445854, 
446214. 
446652. 
446694, 
446640, 
446587, 
446651, 
446400, 
446214, 
445886, 
445510, 
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2441194 
2441392 
2441376 
2440990 
2441221 
2441215 
2441172 
2441344 
2441356 
2441295 
2441515 
2441575 
2441573 
2441552 
2440832 
2440690 
2440532 
2440463 
2441857 
2442986 
2442203 
2442121 
2442110 
2442092 
2442052 
2441998 
2441981 
2441878 
2441875 
2441866 
2441867 


445395, 
445380, 
444480. 
444124. 
444109, 
444062, 
443707, 
443016, 
442843. 
442384, 
441900, 
441672, 
441650, 
440469, 
440457, 
440188, 
440075, 
439551. 
439236, 
438032, 
437913, 
437873, 
437826, 
437791, 
437766, 
437754, 
437747, 
437689, 
437647, 
437617, 
437566, 


2441389 
2441414 
2440997 
2441223 
2441224 
2441230 
2441132 
2441342 
2441314 
2441249 
2441576 
2441599 
2441573 
2440833 
2440826 
2440625 
2440494 
2440431 
2442224 
2443222 
2442147 
2442121 
2442106 
2442074 
2442017 
2441991 
2441961 
2441877 
2441866 
2441866 
2441876 


445392. 
445344, 
444455, 
444113, 
444083. 
443889. 
443023. 
442976. 
442723, 
441968, 
441774, 
441656, 
441637, 
440464, 
440236, 
440119. 
440035. 
439093. 
439011. 
437997. 
437887. 
437839. 
437806. 
437777, 
437758. 
437751. 
437697. 
437674. 
437635. 
437602. 
437532, 


2441880 
2441869 
2441858 
2441845 
2441835 
2441809 
2441791 
2441777 
2441779 
2441775 
2441780 
2441795 
2441809 
2441811 
2441803 
2441792 
2441785 
2441767 
2443474 
2444149 
2445260 
2445633 
2445571 
2446508 
2449180 
2450071 
2450273 
2450317 
2450259 
2450354 
2450507 


437522, 
437460. 
437366. 
437332. 
437287. 
437240, 
437181, 
437111, 
437062, 
436960, 
436895, 
436799, 
436730, 
436666, 
436618, 
436583, 
436492, 
437185. 
437983, 
441921, 
442300, 
441686, 
438948. 
437886, 
436361, 
436340, 
436694. 
437249, 
437337, 
437835, 
438000, 


2441879 
2441862 
2441852 
2441842 
2441816 
2441796 
2441781 
2441777 
2441776 
2441776 
2441784 
2441801 
2441820 
2441808 
2441796 
2441789 
2441773 
2443389 
2443266 
2444804 
2445723 
2445291 
2446021 
2446746 
2450013 
2450096 
2450293 
2450242 
2450259 
2450364 
2450508 


437495, 

437391, 

437346, 

437317, 

437274, 

437224, 

437150, 

437096, 

437008, 

436912,- 

436825, 

436777, 

436695, 

436638, 

436593, 

436341, 

436474, 

437209, 

440213, 

442324, 

441960, 

439436, 

438786, 

436739, 

436335, 

436658, 

436737, 

437337, 

437824, 

437999, 

438124, 


2450616; 438399,  2450871 
2450889; 438479, 2450630 
2450411;  438960,  2449644 
2449642;  438964,  2449637 
2449270;  439197,  2449222 
2448950; 439523,  2448880 
2448880;  439559,  2448851 
2448862; 439943,  2448855 
2448855;  439955,  2448835 
2447444; 441222, 2446944 
2446157; 442167, 2445934 
2445783; 442668, 2445560 
2445515; 442668, 2445494 
2445490;  442671, 2445471 
2445453; 442682, 2445433 
2445419;  442694,  2445414 
2445399;  442727,  2445386 
2445378; 442747, 2445377 
2445370; 442785, 2445364 
2445359; 442804, 2445357 
2445353; 442842, 2445347 
2445342; 442862, 2445341 
2445336; 442898,  2445330 
2445323;  442934, 2445314 
2445303; 442956,  2445301 
2445292;  442981,  2445284 
2445276; 443006,  2445268 
starting  point. 

(B)  Note:  Map  96  follows 


438418, 

438530, 

438961, 

439170, 

439463, 

439531. 

439829. 

439948. 

440448, 

441810, 

442409, 

442673, 

442667, 

442675, 

442689, 

442709, 

442743, 

442765, 

442798, 

442821,  ' 

442858, 

442877, 

442915, 

442952, 

442972. 

442990. 

return  to 
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Map  96    Unit  11 '  ExocarpusUaeoltiS'b 


^'~1 


Critical  Habitat  for 
Exocarpus  luteolus  -  b 

Elevati(n(l,00O-ft  contours) 

/\/  M^Road 

/\/  Coasdine 


(xcvii)  Kauai  \l—Exocarpos  luteolus— c  2449532;  434408.  2449452;  434362. 

(177  ha;  438  ac)  2449581;  434342.  2449704;  434239. 

2449705; 434124, 2449782; 434000, 

(A)  Unit  consists  of  the  following  38  2449989;  434081,  2450086;  434224, 

boundary  points:  Start  at  435446,  2450046;  434405,  2450190;  434405, 

2449836; 435434. 2449822;  435414,  2450226;  434486,  2450310;  434354, 

2449822;  435150,  2449822;  435055,  2450310;  434265,  2450198;  434026, 

2449650;  434888,  2449475;  434758,  2450187; 433839.  2450267;  433806. 

2449469;  434652.  2449371;  434451,  2450497;  433845,  2450589;  434133. 


2450756;  434359,  2450700;  434398, 
2450813;  434864,  2450480;  435213, 
2450674;  435667,  2450661;  436040, 
2450572;  436040,  2450490;  435945, 
2450427;  435907,  2450263;  435749, 
2450093;  435554.  2449961;  return  to 
starting  point. 

(B)  Note:  Map  97  follows: 
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(xcviii)  Kauai  11 — Exocarpos  luteolus —  2446429 

d  (83  ha;  206  ac)  2446414 

2446417 

(A)  Unit  consists  of  the  following  185  2446375 

boundary  points:  Start  at  434845,  2446352 

2446760; 434768,  2446801;  434674.  2446352 

2446862; 434650,  2446703;  434674,  2446354 

2446584; 434706,  2446552;  434700,  .  2446327 

2446542; 434681. 2446520;  434675,  2446291 

2446517;  434664,  2446523;  434636,  2446297 

2446529;  434623, 2446526; 434620,  2446325 

2446512;  434628,  2446479;  434625,  2446320 

2446467; 434618.  2446459; 434582,  2446329 

2446443;  434558. 2446439; 434533.  2446349 

2446441;  434514, 2446449;  434500,  2446321 

2446448;  434471. 2446422; 434457,  2446240 

2446416;  434447, 2446420; 434434,  2446210 

2446428; 434423, 2446441; 434416,  2446206 

2446441;  434403, 2446435;  434400,  2446192 


434386, 
434363, 
434351, 
434335, 
434353, 
434403, 
434417, 
434434, 
434479, 
434514, 
434559, 
434585, 
434614, 
434621, 
434609, 
434625, 
434667. 
434717, 
434729, 


2446417; 
2446417; 
2446414; 
2446361; 
2446346; 
2446359; 
2446344; 
2446306; 
2446288; 
2446317; 
2446322; 
2446324; 
2446349; 
2446342; 
2446262; 
2446221; 
2446205; 
2446208; 
2446169; 


434371, 
434355, 
434333, 
434340, 
434368, 
434411, 
434421, 
434469, 
434499, 
434528, 
434568, 
434595, 
434620, 
434611. 
434614, 
434647, 
434694, 
434723, 
434717, 


2446164 
2446145 
2446114 
2446062 
2446046 
2446022 
2445989 
2445989 
2446036 
2446116 
2446175 
2446192 
2446179; 
2446144 
2446079; 
2446049 
2446026 
2446023 
2446049; 


434599, 
434576, 
434603, 
434647, 
434604, 
434556, 
434482. 
434477. 
434437. 
434381. 
434336. 
434302. 
434270, 
434271. 
434308, 
434301, 
434273, 
434235. 
434232, 


2446152 
2446128 
2446087 
2446055 
2446029 
2446012 
2445992 
2446004 
2446093 
2446163 
2446186 
2446189 
2446164 
2446125 
2446060 
2446035 
2446018 
2446033 
2446066 


434582, 
434582. 
434642, 
434645, 
434573, 
434542, 
434482, 
434469, 
434413, 
434367, 
434315, 
434283, 
434263, 
434305. 
434307. 
434289, 
434244, 
434230, 
434225, 
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2446086;  434215, 2446102;  434204,  2445859; 434311. 2445845; 434298,  2445694; 434142, 2445707;  434130. 

2446112;  434185. 2446122; 434162.  2445842;  434283. 2445847; 434262,  2445726; 434108. 2445744;  434086. 

2446123;  434150. 2446121; 434115.  2445859;  434230. 2445868; 434184.  2445750; 434053, 2445750;  434008, 

2446106;  434097,  2446102;  434080.  2445859;  434167.  2445860;  434147.  2445764;  433994.  2445763;  433947. 

2446091;  434072.  2446078; 434077,  2445871;  434110,  2445908;  434089,  2445788; 433945,  2445790;  433946, 

2446064;  434091,  2446053;  434110,  2445947; 434074, 2445985;  434062,  2445837; 433944,  2445864;  433927, 

2446044;  434160,  2446032;  434179,  2445995;  43.4039,  2446003;  434031,  2445891;  433905.  2445911;  433891. 

2446026; 434195. 2446010;  434209.  2446004; 434014. 2445998; 434001,  2445905; 433882, 2445891;  433879, 

2445991;  434227, 2445977; 434247.  2445989;  433994.  2445980;  434002,  2445879;  433845, 2445926;  433743, 

2445969; 434271, 2445965; 434324,  2445963; 434016.  2445942; 434022,  2446143; 433882, 2446368;  434094, 

2445970;  434336.  2445961; 434340.  2445924;  434035, 2445898; 434077,  2446596; 434249, 2446723; 434580, 

2445952;  434341, 2445940; 434355,  2445846;  434186, 2445754;  434202,  2447160; 434858, 2447393;  435197, 

2445930;  434361,  2445922;  434358,  2445733;  434205,  2445721;  434204,  2447292;  return  to  starting  point. 

2445902;  434337,  2445880;  434326,  2445697;  434190,  2445688;  434158,  (B)  Note:  Map  98  follows: 


Map  98    Unit  11  -  Exocarpus  luteolus 


KMBtteh, 


Critical  Habitat  Unit'  1 1 

Critical  Habitat  for 
Exocarpus  luteolus  -  d 

.  Elevation  (1,000-ft  contours) 

/\/  MajorRoad 

/V  Coastline 


1  2    Miles 


P 


0      1      2   Kilometers 

i 1      I 
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(xcix)  Kauai  11 — Exocarpos  luteolus—e 
(523  ha;  1,290  ac) 

(A)  Unit  consists  of  the  following  153 
boundary  points:  Start  at  431279, 


2448913 
Z449068 
2449097 
2449080 
2449081 
2449080 
2449106 
2449138 
2449173 
2449214 
2449254 
2449310 
2449333 
,2449355 
2449364 
2449395 
2449451 
2449474 
2449482 
2449532 
2449565 
2449622 
2449666 
2449766 
2449787 
2449736 


431273, 2448922 
431020, 2449089 
430984, 2449094 
430815, 2449080 
430797, 2449080 
430677, 2449084 
430629,2449119 
430616, 2449156 
430623, 2449194 
430604, 2449229 
430545.  2449277 
430527,  2449321 
430474,  2449342 
430451,2449363 
430437, 2449371 
430369, 2449433 
430349, 2449466 
430318, 2449477 
430312,2449517 
430320, 2449553 
430346, 2449596 
430355, 2449641 
430376, 2449750 
430406,  2449796 
430527, 2449754 
430635, 2449693 


431027, 
431006, 
430970, 
430799, 
430686, 
430643. 
430619, 
430623, 
430616, 
430559. 
430533, 
430485. 
430463, 
430430, 
430418, 
430355. 
430335. 
430307, 
430313. 
430331. 
430354. 
430348, 
430384, 
430471. 
430583, 
430696, 


2449656 
2449646 
2449717 
2449905 
2450032 
2450008 
2449942 
2449886 
2449895 
2449876 
2449801 
2449787 
2449712 
2449744 
2449904 
2450036 
2450130 
2450262 
2450313 
2450375 
2450478 
2450523 
2450483 
2450257 
2449930 
2449720 
2449709 
2449556 
2449510 
2449141 


430720, 
430899. 
430904, 
430955, 
431068, 
431238, 
431360, 
431497, 
431657, 
431765, 
431981, 
432113, 
432259, 
432419, 
432504, 
432551, 
432523, 
432523, 
432452, 
432480, 
432501, 
432515, 
432671, 
433110, 
433339, 
433407, 
433419, 
433437, 
433671, 
433358, 


2449646 
2449674 
2449834 
2449985 
2450041 
2449970 
2449956 
2449867 
2449890 
2449810 
2449792 
2449740 
2449679 
2449806 
2449961 
2450083 
2450182 
2450304 
2450337 
2450426 
2450529 
2450503 
2450388 
2450122 
2449809 
2449708 
2449599 
2449592 
2449267 
2449090 


430819. 
430918, 
430927, 
430993, 
431153, 
431285, 
431449, 
431605, 
431699, 
431864, 
432047, 
432217, 
432344, 
432471, 
432579, 
432523, 
432565, 
432475. 
432461. 
432490. 
432504. 
432523. 
432937. 
433260, 
433405, 
433399, 
433426, 
433549, 
433615, 
433236, 


2448950; 433199,  2448903;  433176, 
2448898;  433386,  2448749;  433344, 
2448697;  433119, 2448609; 432890, 
2448469; 432746, 2448300;  432657, 
2448221; 432521,  2448030;  432395, 
2447960;  432395,  2447894;  432372, 
2447829; 432381,  2447775;  432386, 
2447745; 432456, 2447707;  432610, 
2447684; 432685,  2447670;  432661, 
2447623; 432720,  2447605;  432719, 
2447599; 432672,  2447598;  432609, 
2447647;  432507,  2447594;  432195, 
2447587;  432136,  2447629;  432001, 
2447726; 431937,  2447655;  431895, 
2447735;  431816,  2447810;  431535, 
2447815; 431395,  2447918;  431213, 
2447932; 430998, 2448049;  430820, 
2448072;  430610,  2448119;  430460, 
2448306;  430741.  2448535;  430998, 
2448759;  431263,  2448926;  431275, 
2448914;  return  to  starting  point. 

(B)  Excluding  1  area  bounded  by  the 
following  10  points  (3  ha,  8  ac):  Start  at 
433368, 2449292;  433367,  2449352; 
433448,  2449426;  433546.  2449412; 
433567.  2449398;  433589, 2449323; 
433612, 2449262; 433588,  2449244; 
433567, 2449260;  433369,  2449255; 
retiuD  to  starting  point. 

(C)  Note:  Map  99  follows: 
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Map  99    Unit  1 1  -  Exocarpus  luteolus  -  e 


KmBmch, 


r 
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1      I  Critical  Habitat  Unit  11 

■  Critical  Habitat  for                                     ?!;  Miles 

r^ 

tJcocarpus  luteolus  '  e                              • 

Elevation  (1.000-ft.  contours)                      0     12  Kilomeim 

tZJ 

A/  MajorRoad 
A/  Coastiine 

(c)  Kauai  U—FIueggea  neowawraea—a  2450312;  433949,  2450368;  433864, 

(51  ha;  126  ac)  2450473;  433785,  2450832;  433850, 

(A)  Unit  consists  of  the  following  12  2451030;  433910.  2451245;  433941 . 

boundary  points:  Start  at  434000, 


24513d6:  433969,  2451525;  434153, 


2451307;  434439,  2451106;  434442, 
2450846;  434368,  2450518;  return  to 
starting  point. 

(B)  Note:  Map  100  follows: 
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A  .*»•• 


Critical  Habitat  Unit  1 1 

WM  Critical  Habitat  for 

Flueggea  neowawraea  -  a 

v    ElevatiOT  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


I        2  Miles 


0     1      2   Kikmaeten 


(ci)  Kauai  11 — Flueggea  neowawraea — b 
(47  ha;  117  ac) 

(A)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  435053, 
2450333;  435166. 2450421;  435094. 
2450487;  435075.  2450618;  435179, 


2450654;  435308,  2450654;  435574.  2449952;  434773,  2450128;  434628, 

2450555; 435574, 2450470;  435476,  2450122; 434573,  2450194;  434633, 

2450413; 435470, 2450325;  435489,  2450366;  434705,  2450440;  434776, 

2450207; 435514,  2450108;  435498,  2450462;  434839,  2450454;  434883, 

2450032; 435434,  2449958;  435330,  2450386; 434935,  2450358;  return  to 

2449897;  435215,  2449903;  435042.  starting  point. 

2449944;  434910,  2449936;  434836,  (B)  Note:  Map  101  follows: 
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Map  101  Unit  11  -  Flueggea  neowawraea  -  b 


Critical  Habitat  Unit  11 

H  Critical  Habitat  for 

Flueggea  neowawraea  -  b 

Elevation  (1,000-ft  contours) 

/\/  iAaiorRoad 

/\/  Coasdine 


% 


1  2   Miles 


0     1      2   Kilometeis 


(cii)  Kauai  11 — Flueggea  neowawmea- 
c  (152  ha;  376  ac) 

(A)  Unit  consists  of  the  following  8 
boundary  points:  Start  at  435236, 


2442644; 435172,  2442772;  435184, 
2442774; 435201, 2442777;  435219, 
2442778; 435237.  2442782;  435251. 


2442783;  435228,  2442762;  return  to 
starting  point. 
(B)  Note:  Map  102  follows: 
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>     •■  '.       IJ     •">.      •••.•  .* 
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Critical  Habitat  Unit  1 1 

m  Critical  Habitat  for 

Flueggea  neowawraea  -  c 

Elevation  (1,000-ft.  contours) 

/\/  Maj(x-Road 

/\/  Coastline 


2  Miles 


rL 


0      I      2   Kilometers 


(ciii)  Kauai  11 — Flueggea  neowawraea — 
d  [77  ha;  191  ac) 

(A)  Unit  consists  of  the  following  51 
boundary  points:  Start  at  435601, 


2453022; 435552,  2452987 
2452967; 435543.  2452858 
2452742; 435585, 2452645 
2452533; 435465. 2452417 
2452291; 435369, 2452311 
2452369;  435037,  2452423 


435543. 
435585. 
435523. 
435436. 
435179, 
434866, 


2452465 
2452517 
2452585 
2452707 
2452733 
2452794 
2452852 
2452926 
2453003 
2453038 
2453025; 


434660, 
434392, 
434282, 
434382, 
434476, 
434534, 
434698, 
434798, 
434901, 
434966, 
435062, 


2452501; 
2452562; 
2452639; 
2452717; 
2452758; 
2452807; 
2452881; 
2452942; 
2453042; 
2453025; 
2453058; 


434508, 
434308, 
434331, 
434437, 
434508, 
434647, 
434724, 
434853, 
434934, 
434995, 
435072. 


2453103; 435066,  2453164;  435043, 
2453238; 435069, 2453273;  435104. 
2453293;  435143,  2453296;  435156. 
2453306; 435169.  2453344;  435278. 
2453315; 435401, 2453280;  435417. 
2453296; 435459.  2453315;  435488. 
2453286; 435511, 2453247;  435556. 
2453251; 435610.  2453302;  435675. 
2453302;  return  to  starting  point. 

(B)  Note:  Map  103  follows: 
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(civ)  Kauai  11 — Flueggea  neowawraea- 
e  (27  ha;  67  ac) 

(A)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  432615, 


2451107;  432699,  2451108;  433006, 
2451176; 433021, 2451179;  433036, 
2451174; 433144,  2451038;  433233, 
2450957; 433419, 2450821;  433475, 
■2450808;  433290,  2450648;  433095, 


2450524; 432852. 2450782;  432650. 
2451016;  432594.  2451102;  return  to 
starting  point. 
(B)  Note:  Map  104  follows: 
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Map  104  Unit  11  -  Flueggea  neowawraea  -  e 


(cv)  Kauai  1 1 — Flueggea  neowawraea — 
f  (240  ha;  594  ac) 

(A)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  426767, 
2448021: 426831. 2448310;  427314, 
2448265;  427337.  2448374;  427206. 


2448518; 
2449196; 
2449558; 
2449427; 
2449205; 
2447429; 
2447569; 


427613. 
427749. 
427966. 
428391. 
429028. 
428165. 
427464. 


2448631; 
2449350; 
2449562; 
2449359; 
2449155; 
2447501; 
2447641; 


428020, 
427898. 
428160. 
428802, 
428345, 
427884, 
427418. 


2447641; 427233. 2447691;  427161, 
2447827; 427130. 2447833; 427124. 
2447837; 427084.  2447847;  427065, 
2447855; 426993.  2447931;  426885, 
2447998;  return  to  starting  point. 

(B)  Note:  Map  105  follows: 


Federal  Register /Vol.,  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations     9329 


Map  105  Unit  11  -  Flueggea  neowawraea  -f 


<-.       \"^\.-=      •>      '  -=fc-^v  J.  .-,,=  t.r    .-■'..•■:•-.>>.••■/-■. 

■\'    ■■■■••■"     J-'  ,■■     -■•...  ...  ..^'j^^y  ^/-^  r;. '^^-  >■■'' ^■^■■:::■■■^~'^- 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Flueggea  neowawraea  -/ 

V   ElcvatiOT  ( 1 ,000-fL  contours) 

/\/  Maj(H-Road 

/\/  Coastline 


2   Miles 


0     1      2   KilometcfS 


^ 


(cvi)  Kauai  11 — Gouania  meyenii—a 
(443  ha;  1,094  ac) 

(A)  Unit  consists  of  the  following  61 
boundary  points:  Start  at  429367, 
2447493;  428683. 2447645;  428241, 
2447686; 427018,  2447921;  427281, 
2448080; 427605,  2448322;  428213, 
2448667; 428883, 2448977;  429740, 
2449322;  430202, 2449633;  430314, 
2449534;  430313,  2449532;  430312, 
2449517;  430307, 2449482;  430318, 
2449477;  430335,  2449474;  430349, 


2449466; 
2449433; 
2449371; 
2449363; 
2449342; 
2449321; 
2449277; 
2449229; 
2449194; 
2449156; 
2449119; 
2449084; 


430355, 
430418. 
430430, 
430463. 
430485, 
430533, 
430559, 
430616, 
430623, 
430619. 
430643, 
430699, 


2449451; 
2449395; 
2449364; 
2449355; 
2449333; 
2449310; 
2449254; 
2449214; 
2449173; 
2449138; 
2449106; 
2449074; 


430369. 
430437. 
430451. 
430474. 
430527. 
430545. 
430604, 
430623, 
430616, 
430629. 
430677, 
430717, 


2449071;  S30748,  2449070;  430773, 
2449073; 430799. 2449081;  430825. 
2449080;  430875,  2449032;  430881. 
2449027; 430905.  2449022;  430921, 
2449029;  430944.  2449045;  430955, 
2449058; 431025.  2449016; 431024. 
2449005;  431035,  2448975;  431050, 
2448960;  431066,  2448956;  431086, 
2448957;  431093.  2448962;  431099. 
2448970; 431432.  2448770;  431052. 
2448487;  return  to  starting  point. 
(B)  Note:  Map  106  follows: 
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Map  106  Unit  11  -  Gouania  meyenii  -  a 


•  :•     ■.*''  >  .-..-■  /-V  .■ ,  •  •  :•  ..- •^-  S  *..-•  i.  \> 


Critical  Habitat  Unit  1 1 

1^1  Critical  Habitat  for 

Gouania  meyenii  -  a 

Elevation  (1,000-ft.  contours) 

/V  MajorRoad 

/\/  Coastline 


I         2  Miles 


0     1     2  Kilomeiers 


(evil)  Kauai  11 — Gouania  meyenii — b 
(128  ha;  316  ac) 

(A)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  432908, 
2451056: 433375,  2450880;  433953, 


2450654; 434234, 2450563; 434395, 
2450548; 434531, 2450292; 434832, 
2450011; 435169. 2449930; 435405. 
2450056;  435596, 2449830;  435124, 
2449679;  434943,  2449669; 434611, 
2449820; 434330, 2449971; 434234, 


2450006;  433943,  2450071;  433807, 
2450051;  433641,  2450127;  433053, 
2450458; 432767,  2450674;  return  to 
starting  point. 

(B)  Note:  Map  107  follows: 
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Map  107  Unit  11  -  Gouania  meyenii  •>  b 


Critical  Habitat  fix 
Gouania  meyenii -b 

A-/  Elevation  (1,000-fL  contours) 

A/  MajorRoad 

/V  Coastline 


2  Miles 


0     I     2  Kilomeleis 


^ 


(cviii)  Kauai  11 — Gouania  meyenii— c 
(215  ha;  532  ac) 

(A)  Unit  consists  of  the  following  246 
boundary  points:  Start  at  435336, 


2442801 
2442807 
2442819 
2442831 
2442844 
2442853 
2442858 
2442867 
2442885 
2442899 
2442920 
2442948 
2442977 
2443006 


435344, 2442802;  435367, 
435391, 2442814;  435415, 
435435, 2442826;  435454, 
435476, 2442838;  435496, 
435516,  2442850;  435530. 
435534, 2442855;  435543, 
435556, 2442862;  435571, 
435585, 2442876; 435598, 
435608.  2442891;  435619. 
435627.  2442904;  435642. 
435658,  2442932;  435668, 
435673, 2442959;  435681, 
435688,  2442995:  435693. 
435698, 2443024;  435704, 


2443036; 
2443064: 
2443086; 
2443103; 
2443127; 
2443149; 
2443169; 
2443186; 
2443194: 
2443202; 
2443208; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 


435708. 
435722, 
435729, 
435738, 
435749. 
435757. 
435778. 
435804. 
435842. 
435874. 
435904. 
435942. 
435958. 
435979. 
436010. 
436048, 
436080, 
436095, 
436107, 


2443047; 
2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 
2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421 f 


435715, 
435725. 
435735. 
435743. 
435753. 
435766. 
435790. 
435821, 
435861, 
435889, 
435933, 
435949, 
435969, 
435993, 
436032, 
436064, 
436089. 
436100. 
436113. 


2443456; 

2443502; 

2443534; 

2443554; 

2443563; 

2443562; 

2443552; 

2443540; 

2443532; 

2443528 

2443536: 

2443558 

2443585 

2443631 

2443676 

2443696 

2443707 

2443714; 

2443718; 


436118, 
436134, 
4*36160. 
436190, 
436227. 
436254. 
436274, 
436300, 
436328, 
436348, 
436369. 
436392. 
436421, 
436460, 
436497, 
436534, 
436576, 
436611. 
436644, 


2443477; 

2443520; 

2443543; 

2443560; 

2443563; 

2443557; 

2443547; 

2443537; 

2443529; 

2443531; 

2443546 

2443572 

2443611 

2443655 

2443688 

2443700 

2443711 

2443716 

2443720; 


436123, 
436146, 
436175, 
436213, 
436240, 
436265, 
436287, 
436315, 
436337. 
436357. 
436380, 
436403, 
436438, 
436478. 
436518, 
436558, 
436597, 
436630, 
436655, 
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2443724; 
2443742; 
2443763; 
2443772; 
2443776; 
2443778; 
2443785; 
2443790; 
2443801: 
2443819; 
2443847; 
2443877; 
2443923; 
2443948; 
2443981; 
2444013; 
2444040; 
2444055; 
2444073; 
2444094; 
2444102; 
2444108; 
2444100; 
2444089; 
2444096; 


436666. 
436697. 
436726, 
436758. 
436788. 
436808. 
436823, 
436837. 
436845. 
436861. 
436882. 
436900. 
436914. 
436913. 
436908. 
436911, 
436926. 
436942. 
436961, 
436975. 
436994. 
437026. 
437067. 
437106. 
437128. 


2443731; 
2443756; 
2443769; 
2443775; 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831: 
2443863; 
2443900; 
2443936; 
2443962; 
2443995; 
2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107; 
2444105; 
2444092; 
2444090; 
2444104; 


436678. 
436708. 
436745, 
436771. 
436799. 
436818. 
436829. 
436841, 
436852. 
436870. 
436890. 
436911. 
436914, 
436910, 
436908. 
436918. 
436933. 
436951, 
436969. 
436983. 
437009. 
437049. 
437076. 
437119. 
437133, 


2444112; 
2444130; 
2444141; 
2444154: 
2444177; 
2444213; 
2444239; 
2444240; 
2444225; 
2444217; 
2444223; 
2444226; 
2444219; 
2444205; 
2444183; 
2444170; 
2444146: 
2444119; 
2444102; 
2444082; 
2444061; 
2444060; 
2444076; 
2443995; 
2443963; 


437137, 
437156. 
437183. 
437202. 
437228. 
437245. 
437263. 
437294, 
437332. 
437370, 
437412. 
437445. 
437482. 
437541, 
437578. 
437610. 
437636. 
437671, 
437703. 
437732, 
437758. 
437780. 
437842, 
437806, 
437605. 


2444122: 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 
2444223; 
2444211; 
2444190; 
2444179: 
2444160; 
2444132: 
2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444038; 
2443948; 
2443975; 


437144. 
437169, 
437191, 
437212. 
437239, 
437254, 
437278, 
437310, 
437351, 
437391, 
437428, 
437462. 
437497. 
437563. 
437593, 
437624, 
437651, 
437691, 
437722. 
437749, 
437768, 
437801. 
437854. 
437692, 
437466, 


2443983:  437423,  2443920;  437450. 
2443829; 437474. 2443766;  437454, 
2443683: 437383,  2443608;  437340, 
2443533; 437320.  2443410;  437265. 
2443311;  437193.  2443264; 437047. 
2443248; 436838. 2443339;  436581. 
2443312;  436553.  2443248;  436553, 
2443153: 436557,  2443035;  436660, 
2443003;  436727.  2442849;  436672, 
2442719: 436470,  2442644;  436351, 
2442513:  436324,  2442387;  436363, 
2442276:  436462,  2442225;  436506, 
2442150:  436450,  2442031;  436280, 
2441980;  435996,  2441980;  435723, 
2442051;  435675,  2442051;  435351, 
2442106;  435304,  2442181;  435245, 
2442312; 435181,  2442774;  435184, 
2442774; 435201. 2442777;  435219, 
2442778;  435237.  2442782;  435251. 
2442783: 435228,  2442762;  435237, 
2442643;  435284,  2442631;  return  to 
starting  point. 

(B)  Note:  Map  108  follows: 
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(cix)  Kauai  W^Hedyotis  cookiana — a 
(771  ha;  1,905  ac) 

(A)  Unit  consists  of  the  following  197 
boundary  points:  Start  at  439564, 


2456133; 439459,  2455948 
2455829: 439379.  2455816 
2455578;  439326.  2455446 
2455300;  439234.  2455208 
2455089; 439234.  2455036 
2454944; 439459. 2454838 
2454745: 439445,  2454666 
2454560;  439393,  2454455 
2454402;  439393,  2454296 
2454177;  439088,  2454296 
2454164; 439022,  2454138 
2454006; 439115,  2453913 
2453847; 439168, 2453741 
2453517; 439207,  2453332 


439445. 
439379. 
439326. 
439247. 
439459. 
439393. 
439379. 
439419, 
439287, 
439075, 
439154, 
439221, 
439181, 
439181, 


2453279:  439075,  2453345; 439022, 


2453451: 
2453477; 
2453808; 
2453860; 
2453953; 
2454072; 
2454217; 
2454455; 
2454482; 
2454535; 
2454772; 
2454812; 
2454931; 
2455129; 
2455195: 
2455354; 
2455169; 
2454944; 
2454878; 


438810, 
438533, 
438506. 
438400. 
438387. 
438321. 
438374. 
438334. 
438268. 
438136. 
438017, 
437964, 
437884, 
438017. 
437858. 
437739. 
437752. 
437646, 
437527. 


2453530; 
2453649; 
2453860; 
2453913; 
2454045; 
2454204; 
2454323; 
2454468; 
2454574; 
2454653; 
2454746; 
2454931; 
2455090; 
2455142; 
2455208; 
2455354; 
2455010; 
2454931; 
2454839; 


438652, 
438519, 
438400, 
438347, 
438281, 
438228, 
438427, 
438281. 
438109. 
438109. 
437964. 
437884. 
437937, 
437924, 
437818. 
437765, 
437739, 
437607, 
437593, 


2454733; 
2454733; 
2454680; 
2454707; 
2454839; 
2454614; 
2454469; 
2454284; 
2453993; 
2454112; 
2454086; 
2454363; 
2454601; 
2454350; 
2454191; 
2453954; 
2453557; 
2453637; 
2453214; 


4375M, 
437421, 
437316, 
437197. 
437130. 
437144. 
437157. 
437091, 
437011. 
436800, 
436707. 
436562, 
436310, 
436482, 
436482, 
436694. 
436522. 
436138. 
435834. 


2454707; 
2454680; 
2454601; 
2454693; 
2454799; 
2454561; 
2454416; 
2454218; 
2453980; 
2454046; 
2454297; 
2454429; 
2454548; 
2454244: 
2454099; 
2453663; 
2453584; 
2453518; 
2453267; 


43742t, 
437342. 
437236, 
437144, 
437117; 
437197, 
437223, 
437091. 
436853, 
436747, 
436707, 
436376. 
436495, 
436535, 
436562, 
436694, 
436165, 
435979, 
435834, 
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2453425; 
2453822; 
2453861; 
2453531; 
2453412; 
2453254; 
2453108; 
2452673; 
2452250; 
2451866; 
2451020; 
2450875; 
2450968; 
2451589; 
2452197; 
2452105; 


435808. 
435702. 
435636. 
435530, 
435080. 
435001. 
434908. 
434339. 
434604. 
434842. 
434802. 
433545. 
433029. 
432699, 
432778. 
433016, 


2453690; 
2454020; 
2453637; 
2453399; 
2453373; 
2453254; 
2453082; 
2452355; 
2452210; 
2451470; 
2450875; 
2450836; 
2451206; 
2451761; 
2452092; 
2452052: 


435794. 
435649. 
435530. 
435397. 
435120. 
435053, 
434233, 
434432, 
434710, 
434815, 
434207, 
433162. 
433096. 
432633, 
432924, 
433201, 


2452052 
2452012 
2452514 
2452792 
2453135 
2453412 
2453637 
2453756 
2453928 
2454020 
2454324; 
2453993 
2454482 
2454720 
2454627 
2454971; 


433532, 
433704, 
433510, 
433850, 
434432. 
434776. 
434802, 
435001, 
435186. 
435358, 
436019, 
436112, 
436032, 
436482, 
436853, 
436800, 


2451801; 
2452224; 
2452699; 
2452845; 
2453228; 
2453346; 
2453743; 
2453914; 
2454073; 
2454218; 
2454086; 
2454337; 
2454641; 
2454813; 
2454799; 
2455143; 


433810, 
433612, 
433532, 
434127. 
434590, 
434762, 
435040, 
435225, 
435384, 
435503, 
436151, 
436085, 
436284. 
436839, 
436813, 
437091, 


2455235; 437263, 2455024;  437316, 
2455195; 437514,  2455275;  437448, 
2455354; 437660, 2455592;  437805, 
2455605; 437924,  2455750;  438215, 
2455895; 438281, 2455591;  438242, 
2455433; 438467,  2455235;  438519, 
2454944; 438705. 2454719;  438797. 
2454534; 438903. 2454812;  438916, 
2455076; 438837, 2455287;  438916, 
2455406;  438850,  2455604;  438758, 
2455671; 438731, 2455803;  438678, 
2455895; 438638, 2456146;  438691, 
2456199; 439022. 2456067; 439022, 
2456278;  return  to  starting  point. 

(B)  Note:  Map  109  follows: 


Map  109  Unit  11  -  Hedyotis  cookiana  -  a 


.4* 

r* 

1 

V.' 

> 

...•1 

"> 

;'•■; 
"C 

:-v 

"V 

:• 

^3  Critical  Habitat  Unit  11 

nOD  Critical  Habitat  for                                    0        '        2  Miles 

rr.JL. ,.<.-.  ,..,.L.'— . .                                                        1           1 

N 

neayotis  cookiana  -  a                                "■ ' ' 

A      Elevation  (1,000-ft  COT                           '®     '     2  Kilomcim 

A         *                                                                                                                                            I  .  .    J    .  _J 

A/  MajorRoKl 
/V  Coastline 

Federal  Register / Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations  9335 


(ex)  Kauai  11 — Hedyotis  st.  johnii — a 
(240  ha;  593  ac) 

(A)  Unit  consists  of  the  following  183 
boundary  points:  coastline 


2455184 
2454944 
2454699 
2454247 
2454376 
2454170 
2454144 
2453544 
2452984 
2452782 
2452333 
2452288 
2452167 
2452001 
2451935 
2451784 
2451797 
2451426 
2451421 
2451294 
2451390 
2451074 
2450919 
2450790 
2450876 
2450455 
2450916 
2450689 


436712,  2454892 
436221,  2454738 
435854, 2454648 
435497,  2454557 
435291, 2454325 
435110, 2454222 
434803,  2453887 
434231,  2453319 
433752, 2452923 
433353, 2452312 
432742,  2452243 
432573,  2452247 
432394, 2452127 
432061,2451822 
431794, 2451884 
431661, 2451854 
431338, 2451616 
431183, 2451358 
430898,  2451203 
430535, 2451320 
430149.2451281 
429338,  2450901 
429131,2450729 
428883, 2450945 
428676, 2450881 
428314, 2450842 
428156,  2450755 
427991, 2450578 


436761, 
436479, 
435934, 
435988, 
435394, 
435239, 
434981, 
434586, 
433798, 
433308, 
432747, 
432641, 
432525, 
432333, 
431939, 
431798, 
431544, 
431318, 
430888, 
430666, 
430469, 
429503, 
429167, 
429064, 
428817, 
428314, 
428181, 
428141, 
427711, 


2450396 
2450395 
2450518 
2450518 
2450270 
2449913 
2449550 
2449089 
2449387 
2449039 
2449022 
2449003 
2448992 
2448972 
2448934 
2448900 
2448883 
2448878 
2448872 
2448859 
2448844 
2448818 
2448807 
2448795 
2448785 
2448768 
2448745 
2448723 
2448695 
2448675 
2448659 
2448642 
2448615 


427696, 
427289, 
427181, 
427099. 
426959. 
426060, 
425640, 
425788, 
425301, 
425267, 
425253, 
425253, 
425242, 
425231, 
425222, 
425224, 
425218, 
425208, 
425192, 
425172, 
425158. 
425153. 
425136. 
425120, 
425100, 
425081, 
425062, 
42SD44, 
425029, 
425017, 
424999, 
424980, 
424956, 


2450306 
2450413 
2450422 
2450470 
2450063 
2449619 
2449518 
2449164 
2449004 
2449033 
2449013 
2448996 
2448981 
2448956 
2448911 
2448891 
2448877 
2448876 
2448867 
2448853 
2448833 
2448809 
2448801 
2448790 
2448774 
2448757 
2448734 
2448711 
2448684 
2448667 
2448650 
2448628 
2448592 


427356, 
427226, 
427120, 
427120, 
426506, 
425852, 
426014, 
425489, 
425272, 
425258, 
425252, 
425251, 
425239, 
425224, 
425223, 
425223, 
425212, 
425201, 
425181, 
425162, 
425157, 
425148, 
425124, 
425112, 
425094, 
425070, 
425053, 
425043, 
425024, 
425011. 
424991. 
424973, 
424936, 


2448587 
2448574 
2448561 
2448552 
2448554 
2448548 
2448538 
2448524 
2448511 
2448484 
2448445 
2448402 
2448376 
2448356 
2448337 
2448333 
2448327 
2448308 
2448289 
2448272 
2448284 
2448291 
2448290 
2448284 
2448299 
24483J1 
2448337 
2448339 
2448333 
2448323 
2448328 


424929.  2448581 
424917, 2448569 
424906,  2448551 
424886, 2448554 
424871, 2448552 
424849,  2448543 
424824, 2448534 
424803,2448521 
424785, 2448498 
424774, 2448461 
424791, 2448421 
424832, 2448389 
424871,2448368 
424929, 2448346 

424973. 2448335 

424997,  2448333 
425006,  2446318 
425011,  2448298 
425015, 2448280 

424998,  2448277 
424983,  2448288 
424957,  2448291 
424933, 2448287 
424915, 2448289 
424874, 2448301 
424823,  2448330 

424777. 2448336 
424711,2448334 
424664, 2448328 
424633, 2448323 
coastline. 


424924, 
424910. 
424898, 
424877, 
424863. 
424840, 
424811, 
424795, 
424778, 
424778, 
424819, 
424848, 
424900, 
424953, 
424990, 
425003, 
425009, 
425013, 
425010, 
424991, 
424971, 
424948, 
424927, 
424892, 
424841, 
424803. 
424735, 
424677, 
424648. 
424603. 


(B)  Note:  Map  110  follows: 
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Map  110  Unit  11  -  Hedyods  sLjohmi  -  a 


.";•-         v/* 


Critical  Habitat  for 
Hedyotis  st.  jofmii  -  a 

.     Elevation  (1,000-ft.  cratouis) 

/\/  Major  Road 

/V  Coastline 


I        2  Miles 


0     I     2  KikNiKters 


A 


(cxi)  Kauai  1  \—Hesperomaimia  24451 39;  448264.  2445076:  448784. 

lydgatei-Ai  (913  ha;  2.257  ac)  2445014;  448951,  2445367;  448722, 

2446074;  448431,  2446449;  447619, 

(A)  Unit  consists  of  the  following  40  2447218;  447515,  2447780;  447265, 

boundary  points:  Start  at  449025,  2448196;  447369.  2448840;  447577, 

2444558; 449034.  2444577;  447785,  2449152; 447500.  2449383;  447568, 

2444536; 447265. 2444785;  446918,  2449571; 447383. 2449734; 447307, 

2445192; 446929,  2445275;  446911,  2449963: 447288. 2449973;  447777, 

2445345; 447532, 2445239;  447640,  2450446; 448043, 2450744; 448734, 


2451117:449607, 
2450800:449711. 
2449954;  449353, 
2449272;  448893, 
2448103;  448983, 
2446064; 449643, 
2445045;  449043, 
starting  point. 
(B)  Note:  Map  1 


2451049; 
2450644; 
2449767; 
2448312; 
2446963; 
2445644; 
2444565; 


449711, 
449545, 
448773, 
448803, 
449643, 
449433, 
return  to 


11  follows: 
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Map  111  Unit  11  •  Hesperomantua  fydgatd  -  b 


-<':        ■■■i::.'.i. 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Hesperomannia  fydgatei  -  b 

V   Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


1         2  Miles 


0     1     2  Kilometers 


A 


(cxii)  Kauai  11— Hesperomannia  2454110;  440485.  2453995;  440492, 

iydgatei— c  {180  ha;  444  ac)  2453950;  440484,  2453922;  440461, 

2453865; 440450, 2453851;  440432, 

(A)  Unit  consists  of  the  following  63  2453815;  440421,  245'3780;  440412, 

boundary  points:  Start  at  439257,  2453745;  440410,  2453716;  440404, 

2452630; 439170,  2452590;  439025,  2453694; 440384,  2453655;  440378. 

2452523;  438546,  2452544;  438629,  2453623;  440380.  2453590;  440370. 

2452877; 438900,  2453355;  439316,  2453517; 440363.  2453496;  440355, 

2453230; 439378.  2454041;  439711,  2453461; 440350,  2453451;  440333, 

2454768;  439733,  2454651; 439774,  2453428;  440315,  2453408;  440288, 

2454435;  440003,  2454643;  440169,  2453388; 440275, 2453381; 440244, 

2454310;  440536.  2454173;  440533.  2453334; 440223. 2453322;  440199. 

2454158;  440523,  2454133;  440509,  2453305;  440147,  2453289;  440119, 


2453282; 440093,  2453280;  439987, 
2453284; 439962, 2453283;  439924, 
2453275;  439905,  2453264;  439787, 
2453162; 439724, 2453135;  439639, 
2453119;  439600,  2453107;  439553. 
2453082;  439503,  2453046;  439481, 
2453022;  439473,  2452985;  439464, 
2452963;  439414,  2452909;  439390. 
2452876; 439355,  2452801;  439333. 
2452769;  439311,  2452745;  439279, 
2452669;  retxim  to  starting  point. 
(B)  Note:  Map  112  follows: 
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Map  112  Unit  11  -  He^ferowuuuua  fydgatei  -  c 


.■"■""        ■;   ^,J' ,'/ ■'''■''•  'r'^-""-"'T'"^.-'j«  ■•'•;!• 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Hesperomannia  lydgatei  -  c 

/'■■■/  Elevation  (1,000-ft  contours) 

/S/  Major  Road 

/V  Coastline 


2  Miles 


E 


3_ 


0  I  2   IGlometen 


(cxiii)  Kauai  U—Hibiscadelphus  2452683 

woodii—A  (278  ha;  686  ac)  2452621 

2452364 

(A)  Unit  consists  of  the  following  52  2452153 

boundary  points:  Start  at  437363,  2452221 

2454888; 437482.  2454647;  437699.  2452343; 

2454229; 437302.  2453742;  437228,  2452839 

2453583; 437134.  2453505;  437048,  2453248 

2453382; 437011.  2453374;  436831,  2453395 

2453251; 436638, 2453088;  436478,  2453530 

2452949; 436290,  2452826;  435970.  2453870; 


435913. 2452666;  435671.  2453862;  435872. 2453677;  435892, 

435413. 2452470;  435265.  2453485; 435900.  2453366;  435925, 

435195. 2452253;  435054.  2453325; 436187.  2453346;  436376, 

434912. 2452191; 434801.  2453473; 436503. 2453604;  436544, 

434628. 2452243;  434335,  2453710;  436552.  2453845;  436560. 

434224. 2452634; 434569.  2453947;  436650.  2453964;  436822. 

434769, 2453060;  434970.  2453996; 436995,  2454115;  437117, 

435142. 2453350;  435318,  2454254;  437167,  2454479;  437179. 

435486. 2453407;  435556,  2454676; 437232,  2454790;  return  to 

435568.  2453678;  435614.  starting  point. 

435741.  2453972;  435818,  (B)  Note:  Map  113  follows: 
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MapinUmtU-Hibiscade^uswoodU'a 

• 

* 

^w^ 

'                                                                                                        ^^^^  -Ik.        "                  "'■      •'i'                    -^ 

V^W^ 

^^^        '"■  ^^B  V     **                              r'  J^  i 

f         t        ■    i^^Pt    >                                 ■'"  P                   ■'" 

y^'mym  r 

(v^>v^  : 

^^^    .it^^^i               -                           ^'-  ■'''      V 

v. :  x5^  < 

^  ^^-^^^^7;  ^fc^^"-:  v.,^*v--         •- V.  -"^         ¥  I  ■                           MM 

V-         ^    7  ' 

N^^--  --  / 4 
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&'v      \.         ■•.-^■■^                                                       '^^    f-'^              11                      -•*-    ^0^    '■•    riaiMJniif  '■•  ". 

•.          i:'      ^■-    •-            1-    '•.-      ~ii 

f-=vC    /     J*p     J      \    'S-t^^^ 

^2ii>te 

'-• ..'--•''             \.      ^4^m^./^r<  C^        ..;ii;ia"\.-^Tc._:5-ii/l*to-^^-^^ 
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z::^        ^"^             t^.'^tt/  '    ^"r      t..  ^-JtCr-r  .J-^'i--^ 

•     -"^    ■  ■■■-    "^ 

C^  Critical  Habitat  Unit  11 

DDIIIII  Critical  Habitat  for                                    0        i        2  Miles 

(^1 

Hibiscadelphus  wooaii  -  a                       ' — ' ' 

.^^\      E                                                                          0_^2   Kilometers 

tZJ 

H 

A/  MajorRoad 
/V  Coastline 

•^. 


(cxiv)  Kauai  11 — Hibiscadelphus 
woodii—h  (72  ha;  177  ac) 

(A)  Unit  consists  of  the  following  43 
boundary  points:  Start  at  432520, 
2450579; 432692,  2450669;  432843, 
2450694;  432979.  2450628;  433167, 
2450501;  433306.  2450399;  433446, 
2450268;  433511,  2450202;  433704. 
2450174; 433839,  2450268;  434081, 


2450272; 
2450087; 
2449985; 
2449895; 
2449666; 
2449772; 
2449793; 
2449952; 
2450116; 


434290, 
434577, 
434753, 
434642, 
434478. 
434360. 
434155. 
434069, 
433933, 


2450198; 
2450030; 
2449956; 
2449793; 
2449604; 
2449817; 
2449817; 
2450079; 
2450104; 


434437, 
434737. 
434716. 
434536. 
434388, 
434245. 
434097. 
434007. 
433876. 


2450039;  433806,  2449940;  433753, 
2449875; 433720,  2449817;  433667. 
2449777;  433573. 2449772;  433495, 
2449768;  433429,  2449830;  433376. 
2449928;  433323,  2449994;  433233. 
2450104:  433085.  2450194;  432839. 
2450334; 432704. 2450432;  432589. 
2450481;  return  to  starting  point. 

(B)  Note:  Map  114  follows: 
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Map  114  Unit  11  -  Hibiscadelphus  tvoodii  -  b 


KttBmeh, 


t  twntktpiti  0#irftj 


■  jKaIMM 


WmahuHaM' 


1       1  Critical  Habitat  Unit  11 

nn  Critical  Habitat  for                                     ? I        2  Miles 

N 

Hibiscadelphus  woodii  •  b                          ' ' ' 

./  V    Elevation  (1,000-ft.contoure)                      P_j     f  K''«'«'«i 

A/MaJorRoad 

/V  Coastline 

(cxv)  Kauai  1 1 — Hibiscus  waimede  ssp. 
hannerae — a  (1,119  ha;  2,765  ac) 

(A)  Unit  consists  of  the  following  180 
boundary  points:  Start  at  439800, 


2453173; 439754,  2453167 
2453157; 439557,  2453163 
2453165; 439441, 2453172 
2453191;  439363,  2453165 
2453162;  439059,  2453162 
2453175; 438983,  2453064 
2452919; 438866,  2452802 
2452700; 438701.  2452574 
2452615; 438362, 2452644 
2452688; 438188. 2452770 
2453046;  437944.  2453242 
2453406;  437858,  2453641 
2453891; 437763. 2454052 
2454160;  437675.  2454356 


439692, 
439532, 
439409, 
439230, 
438983. 
438942. 
438796, 
438505, 
438261, 
438014, 
437874. 
437801. 
437719. 
437584. 


2454153; 437374,  2454005;  437347. 


2453974 
2453729 
2453467 
2453211 
2453068 
2452768 
2452657 
2452632 
2452701 
2452338 
2452293 
2452515 
2452702 
2452688 
2452688 
2452689 
2452689 
2452690 
2452690; 


437348, 
437199, 
437047, 
436648, 
436417, 
436157, 
435831. 
435698. 
435488, 
435397, 
435251, 
434978, 
435086, 
435131, 
435132, 
435132, 
435133, 
435134, 
435135, 


2453973; 
2453502; 
2453328; 
2452900; 
2452923; 
2452689; 
2452635; 
2452682; 
2452477; 
2452296; 
2452328; 
2452588; 
2452679; 
2452688; 
2452688; 
2452689; 
2452689; 
2452690; 
2452690; 


437291. 
437184, 
436790, 
436559, 
436281, 
435967, 
435770. 
435644, 
435444, 
435352, 
434963, 
435029, 
435131, 
435131, 
435132, 
435133. 
435134.. 
435135. 
435135. 


2452690; 
2452691; 
2452691; 
24526^; 
2452601; 
2452692; 
2452692; 
2452692; 
2452692; 
2452717; 
2452945; 
2453129; 
2453151; 
2453290; 
2453608; 
2454620; 
2454059; 
2454144; 
2454691; 


435136, 
435137. 
435138, 
435138, 
435139, 
435140, 
435141, 
435142, 
435143, 
435270, 
435403, 
435495, 
435609, 
436053. 
436563, 
436719, 
436960, 
437063, 
437123, 


2452690; 
2452691; 
2452691; 
2452691; 
2452692; 
2452692; 
2452692; 
2452692; 
2452692; 
2452863; 
2453072; 
2453141; 
2453249; 
2453389; 
2453790; 
2454372; 
2454143; 
2454388; 
2454847; 


435136. 
435137, 
435138. 
435139. 
435140. 
435141. 
435142. 
435143. 
435191, 
435321. 
435454, 
435542, 
435774, 
436152. 
436329. 
436832. 
436959. 
437095. 
437299. 
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2454806; 
2455391; 
2454464; 
2454087; 
2453808; 
2453681; 
2454067; 
2454138; 
2454271; 
2454295; 
2454221; 
2454258; 
2454388; 


437456, 
438080, 
438587. 
438723, 
438828, 
439028, 
439088, 
439096, 
439119, 
439187, 
439271, 
439422, 
439444, 


2454831; 
2454797; 
2454169; 
2453966; 
2453723; 
2453685; 
2454131; 
2454216; 
2454321; 
2454235; 
2454221; 
2454331; 
2454416; 


437810, 
438434, 
438692, 
438774, 
438942, 
439066, 
439085, 
439096, 
439151, 
439234, 
439370, 
439438, 
439440, 


2454421; 439391,  2454938;  439235.  2455834; 441704, 2455698;  441624, 

2455037;  439299.  2455455;  439412,  2455592; 441558,  2455280;  441634, 

2455858; 439540,  2456495;  439815.  2454883; 441432.  2454722;  441629. 

2456763; 439823,  2456771;  439894,  2454611; 441614,  2454455;  441412. 

2456601; 440128, 2456530;  439944,  2454395; 441196,  2453892;  441412, 

2456367; 439859, 2455603; 440015,  2453696; 441402, 2453646;  441025, 

2455348; 440865,  2456289;  440893,  2453470; 441231,  2453168;  440989, 

2456544; 441127,  2456650; 441142,  2453082; 440546, 2453183;  440390, 

2456810;  441443,  2456623;  441460,  2453178; 440234, 2453133;  440153, 

2456466; 441609,  2456381;  441609,  2453118; 439932,  2453184;  439811. 

2456254;  441799.  2456137;  441783.  2453179;  439809.  2453180;  return  to 

2456137;  441761,  2456132;  441835,  starting  point. 

2456125;  441835,  2456004;  441578,  (B)  Note:  Map  115  follows: 


Miqi  115  Unit  11  -  Hibiscus  waumeae  ssp.  hannerae  -  a 


KMtai  Caw*  i  ••'...;".::. 


^■^r/f^yjr''^^'P\C^ , 


Critical  Habitat  Unit  1 1 

WBIi  Critical  Habitat  for 

Hibiscus  waumeae  ssp.  hannerae  -  a 

Elevation  (l.OOO-ft.  contours) 

/\/  MajwRoad 

/\/  Coastline    • 


2   Miles 


J 


0      I      2   Kiiometeis 


(cxvi)  Kauai  \\—Ischaemum  byrone—d      2456321;  438601,  2456128;  438762, 
(45  ha;  111  ac)  2455202; 438425,  2455523;  438279, 

2455967; 437712, 2455654;  437482, 
(A)  Unit  consists  of  the  following  16        2455417;  437305,  2455401;  437190. 
boimdary  points:  coastline;  438535.  ^  , 


2455271; 437106, 2455279;  436707, 
2455118; 436684, 2454957; 436524, 
2454988; 436179,  2454736;  436046. 
2454695;  436030,  2454762;  coastline. 
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(B)  Note;  Map  116  follows: 


Map  116  Unit  11  -  Ischaemum  byrone  -  d 


'■■■  ■;     ^••" _!•■.•  ■•■■^^•^■"•^.fA.^-^-'."; u   s\ 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Ischaemum  byrone  -  d 

V    Elevation  (1.000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


1         2  Miles 


F=r 


0     1     2  Kilometen 


.^ 


A 


(cxvii)  Kauai  W—lsodendrion  2449567;  430093,  2449517;  429829, 

laurifolium—a  (401  ha;  991  ac)  2449413;  429500,  2449298;  429428, 

2449040;  429329,  2448974;  429323, 

(A)  Unit  consists  of  the  following  39  2448976;  429220,  2448345;  429046, 

boundary  points:  Start  at  428398,  2446402;  428972,  2446421;  428904, 

2449289;  428405,  2449288;  428911,  2446474; 428793, 2446542;  428740, 

2449402;  429148.  2449342;  429159,  2446564;  4i28655,  2446474;  428632, 

2449457; 429516,  2449545;  429785,  2446462; 428222. 2446540;  428481, 

2449616; 429961,  2449622;  430088,  2447196; 428330,  2447269;  427752, 


2447450;  427517, 2447597;  427171. 
2447746; 427175, 2447754;  427176, 
2447775; 427171, 2447800;  427160, 
2447815;  427131,  2447833;  427028, 
2448086; 427253, 2448194;  427464, 
2448370; 427811,  2448673;  428207, 
2449040;  return  to  starting  point. 

(B)  Note:  Map  117  follows: 
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Map  117  Unit  11  -  Isodendrion  UmrifoUum  -  a 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Isodendrion  laurifolium  -  a 

v    Elevation  (1,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


(cxviii)  Kauai  11 — Isodendrion 
laurifolium— h  (400  ha;  988  ac) 

(A)  Unit  consists  of  the  following  320 
boundary  points:  Start  at  439006, 
2444193;  438997.  2444039;  438903, 
2443983;  438775,  2443979;  438637, 
2443979;  438509,  2444013;  438402, 
2443987;  438346,  2443863;  438269, 
2443722; 438175, 2443641;  438098, 
2443628; 437961, 2443649;  437871, 
2443726; 437815, 2443769; 437772, 
2443769; 437614,  2443714;  437438, 
2443645; 437421, 2443559;  437412. 
2443448; 437391, 2443384;  437228, 
2443294; 437009, 2443230;  436941, 
2443114;  436949,  2443011;  436962, 
2442891;  436988,  2442758;  437031, 
2442613; 437146,  2442527;  437356, 
2442407;  437494,  2442356;  437569, 


2442295; 
2442107; 
2441867; 
2441880; 
2441869; 
2441858; 
2441845; 
2441835; 
2441809; 
2441791; 
2441777; 
2441779; 
2441775; 
2441780; 
2441795; 
2441809; 
2441811; 
2441803; 
2441792; 


437605, 
437613, 
437566, 
437522, 
437460, 
437366, 
437332, 
437287, 
437240, 
437181, 
437111, 
437062, 
436960, 
436895, 
436799, 
436730, 
436666, 
436618, 
436583, 


2442210; 
2441906; 
2441876; 
2441879; 
2441862; 
2441852; 
2441842; 
2441816; 
2441796; 
2441781; 
2441777; 
2441776; 
2441776; 
2441784; 
2441801; 
2441820; 
2441808; 
2441796; 
2441789; 


437648, 
437601, 
437532, 
437495. 
437391, 
437346, 
437317, 
437274, 
437224, 
437150, 
437096, 
437008, 
436912, 
436825, 
436777, 
436695, 
436638, 
436593, 
436541, 


2441785; 
2441759; 
2441737; 
2441711; 
2441829; 
2441970; 
2442150; 
2442352; 
2442519; 
2442776; 
2442814; 
2442826; 
2442838; 
2442850; 
2442855; 
2442862; 
2442876; 
2442891; 
2442904; 


436492, 
436419. 
436374, 
436277, 
435771. 
435488, 
435364, 
435394, 
435390, 
455382, 
435415, 
435454, 
435496, 
435530, 
435543, 
435571, 
435598, 
435619, 
435642, 


2441773; 
2441739; 
2441718; 
2441726; 
2441906: 
2442048: 
2442279: 
2442442; 
2442630: 
2442812; 
2442819; 
2442831: 
2442844; 
2442853; 
2442858; 
2442867: 
2442885; 
2442899; 
2442920; 


436453, 
436408, 
436362, 
435977, 
435621, 
435398. 
435368, 
435390, 
435386. 
435391. 
435435. 
435476, 
435516, 
435534, 
435556, 
435585, 
435608, 
435627, 
435658, 


9344  Federal  Register /Vol.  68.  No.  39  /  Thursday,  February  27,  2003 /Rules  and  Regulations 


2442932 
2442959 
2442995 
2443024 
2443047 
2443078 
2443093 
2443112 
2443138 
2443155 
2443179 
2443188 
2443199 
2443204 
2443211 
2443232 
2443255 
2443271 
2443297 
2443332 
2443358 
2443390 
2443421 
2443477 
2443520 
2443543 
2443560 
2443563 
2443557 
2443547 
2443537 
2443529 
2443531 
2443546 
2443572 
2443611 
2443655 


435668, 
435681, 
435693, 
435704, 
435715, 
435725, 
435735. 
435743. 
435753, 
435766, 
435790, 
435821, 
435861, 
435889, 
435933, 
435949, 
435969, 
435993, 
436032, 
436064, 
436089, 
436100, 
436113, 
436123, 
436146, 
436175, 
436213. 
436240, 
436265, 
436287, 
436315, 
436337, 
436357, 
436380, 
43640a, 
436438, 
436478, 


2442948 
2442977 
2443006 
2443036 
2443064 
2443086 
2443103 
2443127 
2443149 
2443169 
2443186 
2443194 
2443202 
2443208 
2443223 
2443246 
2443263 
2443281 
2443316 
2443343 
2443375 
2443403 
2443456 
2443502 
2443534 
2443554 
2443563 
2443562 
2443552 
2443540 
2443532 
2443528 
2443536 
2443558 
2443585 
2443631 
2443676 


435673, 
435688, 
435698, 
435708, 
435722, 
435729, 
435738, 
435749, 
435757, 
435778, 
435804. 
435842, 
435874, 
435904, 
435942, 
435958, 
435979, 
436010, 
436048, 
436080, 
436095, 
436107, 
436118, 
436134, 
436160, 
436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369. 
436392, 
436421, 
436460, 
436497. 


2443688 
2443700 
2443711 
2443716 
2443720 
2443731 
2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443797 
2443807 
2443831 
2443863 
2443900 
2443936 
2443962 
2443995 
2444027 
2444047 
2444065 
2444084 
2444098 
2444107 
2444105 
2444092 
2444090 
2444104 
2444122 
2444135 
2444150 
2444165 
2444198 
2444227 
2444246 


436518, 
436558, 
436597, 
436630, 
436655, 
436678, 
436708, 
436745, 
436771, 
436799, 
436818, 
436829. 
436841. 
436852, 
436870, 
436890, 
436911, 
436914, 
436910, 
436908, 
436918, 
436933, 
436951, 
436969, 
436983, 
4370P9, 
437049, 
437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 
437254, 
437278, 


2443696 
2443707 
2443714 
2443718 
2443724 
2443742 
2443763 
2443772 
2443776 
2443778 
2443785 
2443790 
2443801 
2443819: 
2443847 
2443877 
2443923 
2443948 
2443981 
2444013 
2444040 
2444055 
2444073 
2444094 
2444102 
2444108 
2444100 
2444089 
2444096 
2444112 
2444130 
2444141 
2444154 
2444177 
2444213 
2444239 
2444240: 


436534, 
436576, 
436611, 
436644, 
436666, 
436697, 
436726, 
436758, 
436788, 
436808, 
436823. 
436837, 
436845, 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961, 
436975, 
436994, 
437026, 
437067, 
437106, 
437128, 
437137, 
437156, 
437183, 
437202, 
437228, 
437245, 
437263, 
437294, 


2444234; 437310,  2444225;  437332. 
2444217; 437351,  2444217;  437370, 
2444223; 437391, 2444223;  437412, 
2444226; 437428, 2444226;  437445, 
2444223; 437462,  2444219;  437482, 
2444211;  437497, 2444205; 437541, 
2444190; 437563,  2444183;  437578. 
2444179; 437593,  2444170;  437610, 
2444160;  437624,  2444146;  437636, 
2444132; 437651, 2444119;  437671, 
2444112; 437691, 2444102; 437703, 
2444093;  437722,  2444082;  437732, 
2444069;  437749,  2444061;  437758, 
2444058; 437768, 2444060; 437780, 
2444066;  437810,  2444080;  437821, 
2444088; 437831, 2444100;  437833, 
2444111; 437835, 2444126; 437833, 
2444139; 437827, 2444163;  437822, 
2444185; 437820,  2444206;  437818, 
2444236; 437824,  2444265;  437828, 
2444292; 437836,  2444314;  437843, 
2444322; 437854, 2444327; 437871, 
2444328; 437887, 2444323;  437909, 
2444314;  437933, 2444302;  437960. 
2444289;  437984,  2444274;  438007, 
2444260; 438028, 2444258; 438048, 
2444258; 438072, 2444260;  438087, 
2444266; 438109, 2444271; 438133, 
2444273;  438164, 2444270;  438196, 
2444263; 438335, 2444214;  438294, 
2444342; 438355, 2444334; 438488, 
2444377; 438732, 2444360;  438787, 
2444347; 438895,  2444313;  return  to 
starting  point. 

(B)  Note:  Map  118  follows: 
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Map  118  Unit  11  -  IsodeiuMon  Uuaifolium  -  b 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Isodendrion  laurifolium  -  b 

V   Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/N/  Coastline 


(cxix)  Kauai  11 — Isodendrion 
longifolium—c  (59  ha;  146  ac) 

(A)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  432793, 


2450043;  432799,  2450073;  432822, 
2450200;  432971,  2450144;  433043, 
2450118;  433310,  2449821;  433426, 
2449707; 433399,  2449709;  433414, 


2449628;  432530, 2448758; 432335, 
2448851; 432630,  2449144;  return  to 
starting  point. 
(B)  Note:  Map  119  follows: 
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Map  119  Unit  11  -  Isodendrhn  lot^oUum  -  c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Isodendrion  longifolium  -  c 

Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/x/  Coastline 


•  0        1 


2  Miles 


"^ 1 


0     I      2   Kilometers 


(cxx)  Kauai  11 — Isodendrion 
longifolium— d  (493  ha;  1.218  ac) 

(A)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  449855, 


2451511; 450071. 2451219;  449928, 
2450811;  449449,  2449480;  449073, 
2448969;  449073,  2448966;  448431, 
2449017; 447240. 2450530;  447143, 
2450657;  447406,  2451160;  447518. 


2451166; 448229, 2451166; 448981, 
2451592; 449257, 2451734; 449665, 
2451685; 449738,  2451669;  return  to 
Starting  point. 
(B)  Note:  Map  120  follows: 
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9347 


Map  120  Unit  11  -  Isodendrion  hngifoUum  -  d 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Isodendrion  longtfolium  -  d 

ElevatioD  (1,000-ft.  contours) 

/\/  MajorRo^ 

/N/  Coastline 


■•V 

0         1         2  Miles 

1 1          1 

N 

0     1      2  Kikxneteis 

1 1      1 

(cxxi)  Kauai  11 — Isodendrion 
longifolium — e  (381  ha;  941  ac) 

(A)  Unit  consists  of  the  following  68 
boimdary  points:  Start  at  439819, 
2453189;  439579,  2453181;  439568, 
2453181;  438996,  2453168;  438990, 
2453040;  438932,  2452880;  438715, 
2452573; 438651, 2452573; 438247, 
2452701;  438151, 2452817;  438029, 
2453034; 437888, 2453367;  437856, 
2453610; 437760,  2454032;  437658, 
2454372; 437626, 2454410; 437568, 
2454359; 437427, 2454103;  437389, 


2454054; 

2454075 

2454346 

2454700 

2454839 

2454103 

2453795 

2453693 

2454026 

2454345 

2454288 

2454563 

2454563 

2454127; 


437334, 
437222, 
437277, 
437209, 
437933, 
438727, 
438830, 
439035, 
439080, 
439208, 
439445, 
439730, 
440423. 
440493, 


2453949; 
2454245; 
2454462; 
2454781; 
2454775; 
2453962; 
2453706; 
2453846; 
2454269; 
2454256; 
2454461; 
2454563; 
2454521; 
2454062; 


437268. 
437297, 
437175, 
437465, 
438708, 
438766, 
439003, 
439035, 
439150, 
439355, 
439464, 
440002, 
440294, 
440438, 


2453967;  440361,  2453776;  440361, 
2453571;  440372,  2453534;  440370, 
2453517; 440363,  2453496;  440355, 
2453461; 440350, 2453451;  440333. 
2453428; 440315, 2453408;  440288. 
2453388; 440275,  2453381;  440244, 
2453334;  440223, 2453322; 440199, 
2453305;  440147,  2453289;  440119, 
2453282;  440093,  2453280;  439987, 
2453284;  439962,  2453283;  439924, 
2453275;  439905,  2453264;  return  to 
starting  point. 

(B)  Note:  Map  121  follows: 
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(cxxii)  Kauai  11 — Kokia  kauaiensis — a 
(155  ha:  384  ac) 

(A)  Unit  consists  of  the  following  287 
boundary  points:  Start  at  435336, 


2442801; 435344,  2442802 
2442807; 435391. 2442814 
2442819; 435435, 2442826 
2442831; 435476. 2442838 
2442844; 435516, 2442850 
2442853;  435534, 2442855 
2442858; 435556. 2442862 
2442867;'435585.  2442876 
2442885;  435608.  2442891 
2442899;  435627.  2442904 
2442920;  435658,  2442932 
2442948;  435673, 2442959 
2442977;  435688.  2442995 
2443006;  435698.  2443024 


2443036;  435708.  2443047;  435715, 


435367, 
435415, 
435454, 
435496, 
435530, 
435543, 
435571, 
435598. 
435619, 
435642, 
435668, 
435681. 
435693, 
435704, 


2443064 

2443086 

2443103 

2443127 

2443149 

2443169 

2443186 

2443194 

2443202 

2443208 

2443223 

2443246 

2443263 

2443281 

2443316 

2443343 

2443375 

2443403; 

2443456; 


435722, 
435729, 
435738, 
435749, 
435757, 
435778, 
435804, 
435842. 
435874. 
435904. 
435942. 
435958, 
435979, 
436010. 
436048. 
436080. 
436095. 
436107. 
436118, 


2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 
2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 


435725. 
435735. 
435743, 
435753, 
435766. 
435790. 
435821, 
435861, 
435889, 
435933, 
435949, 
435969, 
435993, 
436032, 
436064. 
436089, 
436100, 
436113, 
436123, 


2443502 
2443534 
2443554 
2443563 
2443562 
2443552 
2443540 
2443532 
2443528 
2443536 
2443558 
2443585 
2443631 
2443676 
2443696 
2443707 
2443714 
2443718 
2443724; 


436134, 
436160, 
436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369, 
436392, 
436421, 
436460, 
436497. 
436534, 
436576, 
436611, 
436644, 
436666, 


2443520 
2443543 
2443560 
2443563 
2443557 
2443547 
2443537 
2443529 
2443531 
2443546 
2443572 
2443611 
2443655 
2443688 
2443700 
2443711 
2443716 
2443720 
2443731; 


436146, 
436175, 
436213, 
436240, 
436265, 
436287, 
436315, 
436337, 
436357, 
436380, 
436403. 
436438, 
436478, 
436518, 
436558. 
436597, 
436630, 
436655, 
436678, 
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2443742 
2443763 
2443772 
2443776 
2443778 
2443785 
2443790 
2443801 
2443819 
2443847 
2443877 
2443923 
2443948 
2443981 
2444013 
2444040 
2444055 
2444073 
2444094 
2444102 
2444108 
2444100 
2444089 
2444096 
2444112 
2444130 
2444141 
2444154 
2444177 
2444213 
2444239 


436697, 
436726, 
436758, 
436788, 
436808, 
436823, 
436837, 
436845, 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961. 
436975, 
436994, 
437026, 
437067, 
437106, 
437128, 
437137, 
437156. 
437183, 
437202, 
437228, 
437245, 
437263, 


2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443737 
2443807 
2443831 
2443863 
2443900 
2443936 
2443962 
2443995 
2444027 
2444047 
2444065 
2444084 
2444098 
2444107 
2444105 
2444092 
2444090 
2444104 
2444122 
2444135 
2444150 
2444165 
2444198 
2444227 
2444246 


436708, 
436745, 
436771, 
436799, 
436818, 
436829, 
436841, 
436852, 
436870, 
436890, 
436911, 
436914, 
436910. 
436908, 
436918, 
436933. 
436951, 
436969. 
436983, 
437009, 
437049, 
437076. 
437119. 
437133. 
437144. 
437169. 
437191, 
437212, 
437239. 
437254, 
437278, 


2444240 

2444225 

2444217 

2444223 

2444226 

2444219 

2444205 

2444183 

2444170 

2444146 

2444119 

2444102 

2444082 

2444061; 

2444060 

2444080 

2444100 

2444126 

2444163 

2444206 

2444265 

2444314 

2444327 

2444323 

2444302 

2444274 

2444258 

2444260 

2444271 

2444270 

2444214 


437294, 
437332, 
437370, 
437412, 
437445. 
437482, 
437541. 
437578. 
437610. 
437636, 
437671, 
437703, 
43^732, 
437758, 
437780, 
437821. 
437833. 
437833. 
437822. 
437818, 
437828. 
437843, 
437871. 
437909. 
437960. 
438007. 
438048. 
438087. 
438133, 
438196, 
438301. 


2444234 
2444217 
2444223 
2444226 
2444223 
2444211 
2444190 
2444179 
2444160 
2444132 
2444112 
2444093 
2444069 
2444058 
2444066 
2444088 
2444111 
2444139 
2444185 
2444236 
2444292 
2444322 
2444328 
2444314 
2444289 
2444260 
2444258 
2444266 
2444273 
2444263 
2444319 


437310. 
437351. 
437391, 
437428, 
437462, 
437497, 
437563, 
437593, 
437624, 
437651, 
437691, 
437722, 
437749. 
437768. 
437810. 
437831. 
437835. 
437827. 
437820. 
437«24, 
437836. 
437854. 
437887. 
437933. 
437984. 
438028. 
438072. 
438109. 
438164. 
438335. 
438397. 


2444313; 438592.  2444451;  438657, 
2444444; 438672,  2444357;  438317. 
2444096;  438078,  2444169;  437969. 
2444183; 437940, 2444089;  437897, 
2444038;  437759,  2443930;  437658, 
2443937; 437505.  2443959;  437433, 
2443973; 437310,  2443806;  437194, 
2443712;  437092,  2443618;  437136, 
2443502; 437179, 2443386; 437165, 
2443328; 437056. 2443328; 436969, 
2443401;  436933,  2443437; 436911, 
2443517;  436730, 2443459;  436643, 
2443452; 436513, 2443510;  436433, 
2443372; 436428, 2443340;  436447, 
2443339; 436521, 2443215;  436516, 
2443118; 436436,  2443037;  436319, 
2442983;  436198,  2443018;  436044, 
2443075; 435968, 2443092;  435954, 
2443025; 436027, 2442845;  435961, 
2442776;  435920,  2442719;  435916, 
2442648;  435965,  2442591;  436089. 
2442570;  436229.  2442546;  436345. 
2442534;  436417, 2442451;  436557, 
2442214;  436200,  2442166;  436089, 
2442159;  435837,  2442138; 435657, 
2442104;  435578,  2442135;  435488, 
2442216; 435441, 2442399;  435320. 
2442501;  435244.  2442641;  435284. 
2442631;  return  to  starting  point. 

(B)  Note:  Map  122  follows: 
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Map  122  Unit  11  -  Kokia  kaiuiiensis  -  a 


.  -    if." 


Critical  Habitat  Unit  11 


Critical  Habitat  for 
Kokia  kauaiensis  -  a 

V    Elevation  ( 1 ,000-ft.  contours) 

/\/  MajcyRoad 

/\/  Coastline 


2   Miles 


E 


0      1      2   Kilometeis 


A 


(cxxiii)  Kauai  11 — Kokia  kauaiensis — b 
(30  ha;  74  ac) 

(A)  Unit  consists  of  the  following  54 
boundary  points:  Start  at  435047, 
2453176;  435038. 2453207;  435043. 
2453230; 435058, 2453257;  435101. 
2453291; 435145, 2453300; 435165. 
2453304; 435176.  2453317;  435166. 
2453322; 435166. 2453344; 435180. 
2453345; 435202, 2453340;  435247. 
2453319; 435294, 2453296;  435330, 


2453290; 
2453266; 
2453266; 
2453304; 
2453250; 
2453135; 
2453038; 
2452931; 
2452889; 
2452903; 
2452793; 


435354, 
435395, 
435433, 
435463, 
435651, 
435551, 
435457, 
435428, 
435354, 
435320, 
435265, 


2453284; 
2453260; 
2453285; 
2453300; 
2453203; 
2453094; 
2452994; 
2452886; 
2452910; 
2452860; 
2452778; 


435385, 
435412, 
435451, 
435533, 
435601, 
435476, 
435458, 
435384, 
435334, 
435308, 
435249, 


2452760; 435231, 2452714; 435212, 
2452666;  435180,  2452651;  435149. 
2452645;  435048,  2452639;  434944. 
2452655; 434906, 2452674;  434899, 
2452697;  434904,  2452924;  434927, 
2453016;  434958, 2453016;  435012, 
2453066; 435029.  2453085;  435052, 
2453083; 435086,  2453084;  435092, 
2453120;  435071,  2453148;  return  to 
starting  point. 
(B)  Note:  Map  123  follows: 
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Map  123  \}iAt\\' Kokia  koMoiensiS'b 


Ctm  i  ■•■...■::;•'.:: 


Critical  Habitat  fm 
Kokia  kauaiensis  -  b 

V    Elevaticm  (1,000-ft.  contours) 

/\/  MiyM-Road 

/V  Coastline 


2   Miles 

] 


0     1      2  Kilometen 

D 


A 


(cxxiv)  Kauai  11 — Kokia  kauaiensis — c 
(667  ha;  1,647  ac) 

(A)  Unit  consists  of  the  following  43 
boundary  points:  Start  at  426834, 


2447995;  426824,  2448315 
2448274; 427355,  2448413 
2448542;  427618, 2448645 
2449036;  428190,  2449221 


427350, 
427360, 
427973, 
428282. 


2449268; 428566, 2449160; 428787, 


2449046; 
2449075; 
2448099; 
2447000; 
2446128; 
2446382; 
2446434; 
2446458; 
2447664; 


428885,  2449062;  428912,  2447676;  427157, 2447711;  427175, 

430225, 2448294; 430075,  2447754; 427176,  2447775;  427171, 

429914,  2447762; 430322,  2447800; 427160,  2447815;  427124, 

430283, 2446894;  429631,  2447837; 427084,  2447847;  427039, 

429468,  2446319; 429267.  2447867;  426997, 2447892;  426981, 

429075,  2446396;  428941,  2447902;  426958, 2447923; 426944. 

428/49,  2446569;  428619,  2447941;  426907,  2447965;  426847, 

428049,  2446487;  427178,  2447992;  return  to  starting  point.   ^ 

427161,  2447669;  427157,  (B)  Note:  Map  124  follows: 
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Map  124  Unit  1 1  -  Kokia  kauaiensis  -  c 


*->"^!'^-vfv;.;. 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Koha  kauaiensis  -  c 

\/  Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/V  Coastline 


2   Miles 


t 


0     1      2   Kilometen 

D 


(cxxv)  Kauai  11 — Kokia  kauaiensis — d  2451025: 

(126  ha;  312  ac)  2450754 

2450604 

(A)  Unit  consists  of  the  following  39  2450569 

boundary  points:  Start  at  433942,  2450418 

2450326;  433919.  2450316;  433897.  2450648 

2450291; 433798. 2450316;  433790.  2450601 

2450354; 433815, 2450483;  433861,  2450518 

2450632;  433808, 2450794;  433798,  2449909; 


434439. 
434451. 
434546. 
434676, 
435237. 
435669, 
436011, 
435652. 
435229, 


2451161; 
2450695; 
2450588; 
2450537; 
2450644; 
2450630; 
2450551; 
2449941; 
2449844; 


434407, 
434487, 
434662. 
434681, 
435423. 
435811, 
436007, 
435563, 
434917, 


2449931;  434795.  2450008;  434633. 
2450148;  434626,  2450212; 434566, 
2450245;  434481,  2450245;  434512. 
2450334;  434526,  2450381;  434443. 
2450405;  434392,  2450424;  434382. 
2450448;  434359,  2450589;  434355, 
2450584;  return  to  starting  point. 
(B)  Note:  Map  125  follows: 


Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


9353 


Map  125  Unit  11  -  Kokia  kauaiensis  -  d 


..::i:. 


< 

*3k  '■•%           .-^ 

f^iasTi 

A  ■  i     •■■     .'3 

*-«- 

-c;" 

<=»-.•! 

pi-^igj 

z^ 

i-1     V   -7  \  '-. 
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"x...r 
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,^" 

X       '  \  ' 

■-■•■■'■*■-•.-.. 

f^ 

/  •■  ^5-.." 

<  i?...^V.^. 

Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Kokia  kauaiensis  -  d 

.     Elevation  (1,000-fl  contours) 

/S/  MaJOTRoad 

/N/  Coasfline 


2  Miles 


1 


0     1     2  Kilometers 


A 


(cxxvi)  Kauai  11 — Labordia  lydgatei — c 
(325  ha;  803  ac) 

(A)  Unit  consists  of  the  following  37 
boundary  points:  Start  at  447594, 
2447520; 447758, 2447683; 447472. 
2447746; 447323,  2447780;  447420, 
2448093;  447153,  2448108;  447107. 
2448255; 447371,  2448552;  447293, 


2448807 
2449010 
2449701 
2449589 
2448238 
2447828 
2447107 
2445704; 


447329, 
447589, 
447554. 
447709, 
447673, 
448168, 
448748, 
449279, 


2448906; 
2449589; 
2449852; 
2448696; 
2448097; 
2447176; 
2446621; 
2445028; 


447468,  2444738;  448289,  2444739;  447637. 

447461,  2444763; 447202.  2444956;  446885. 

447733.  2445349; 448070. 2445147;  448658. 

447516.  2445334; 448629. 2445470;  448699, 

447975.  2445511; 448577. 2445718;  448450. 

44824o!  2446319;  447413,  2447271;  447397, 

449448!  2447323;  return  to  starting  point. 
448989,       (B)  Note:  Map  126  follows: 
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Map  126  Unit  11  -  Labordia  fydgatei  -  c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Labordia  lydgatei  -  c 

/  \.     Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


2   Miles 


E 


0     1      2  Kilometers 


^ 


(cxxvii)  Kauai  W— Labordia  lydgatei— d     2449962;  449207.  2449950;  449624. 


(82  ha;  203  ac) 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  447872. 
2450364;  448482,  2450047;  449119." 


2450214; 449665,  2450240;  449712. 
2450194;  449432.  2449395;  449310, 
2449234; 449214, 2449211;  449158, 
2449396;  449395.  2449797;  449400, 


2449806; 449060, 2449740;  448772, 
2449685; 448385,  2449589;  447902, 
2449855;  447675.  2450047;  return  to 
starting  point. 

(B).Note:  Map  127  follows: 


Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations  9355 


Map  127  Unit  11  -  Labordia  lydgatei  -  d 


•■■■."■■> '" 


MMtwCw*  :^  ■•...■.:::■ 


^.s^'^i^-tK 


*•*        A.    '■*" 


'  jr'/  :^"'w.  '■''',*^f'^""*S*''*l.-'  -    V-i» 


Critical  Habitat  Unit  1 1 

Critical  Habitat  f(x      ' 
Labordia  lydgatei  -  d 

.     Elevation  (1,000-ft.  OHitouis) 

/Sy  Maj(»-Road 

/V  Coastline 


1  2   Miles 


E 


0      1      2   Kilometers 


(cxxviii)  Kauai  11 — Labordia  lydgatei — 
e  (117  ha;  290  ac) 

(A)  Unit  consists  of  the  following  54 
boundary  points:  Start  at  439373. 


2452840; 439379,  2452900 
2453389;  439571,  2453718 
2453807;  439697,  2454089 
2454139;  439933,  2454779 
2454816; 440497, 2454749 
2454127; 440499,  2454060 


439425, 
439601, 
439714, 
439960, 
440294, 
440485, 


2453995;  440492,  2453950;  440484, 


2453922; 
2453851; 
2453780; 
2453716; 
2453655: 
2453590; 
2453496; 
2453451: 
2453408; 
2453381: 
2453322: 


440461, 
440432, 
440412, 
440404, 
440378, 
440370. 
440355, 
440333, 
440288, 
440244, 
440199, 


2453865; 
2453815; 
2453745; 
2453694; 
2453623; 
2453517; 
2453461; 
2453428; 
2453388; 
2453334; 
2453305; 


440450, 
440421, 
440410, 
440384, 
440380, 
440363, 
440350, 
440315, 
440275, 
440223, 
440147. 


2453289;  440119,  2453282;  440093. 
2453280; 439987, 2453284;  439962, 
2453283;  439924,  2453275;  439905, 
2453264; 439787,  2453162;  439724. 
2453135; 439639, 2453119;  439600, 
2453107;  439553,  2453082;  439503, 
2453046;  439481,  2453022;  439473, 
2452985; 439464,  2452963;  439414, 
2452909;  439390,  2452876;  return  to 
starting  point. 
(B)  Note:  Map  128  follows: 
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Map  128  Unit  11  -  Ubordia  fydgatei  -  e 


KaakuCmm  X r  .C'< 


Critical  Habitat  Unit  1 1 

^1  Critical  Habitat  for 

LabwiHa  fydgatei  -  e 

Elevation  ( 1 .000-ft  contours) 
/V  Major  Road 
/A/  Coasdine 


2  Miles 


E 


0  I  2  Kilometos 


(cxxix)  Kauai  1 1 — Lipochaeta  fauriei — a 
(106  ha:  262  ac) 

(A)  Unit  consists  of  the  following  221 
boundary  points:  Start  at  438277, 
2444393; 438400. 2444405; 438465. 
2444470;  438698.  2444457;  438880. 
2444314:  439087. 2444392:  438906. 
2444224; 438607. 2444328;  438374. 
2444120; 438296. 2444042;  438205, 
2444094;  438153. 2444042;  438063. 
2444107; 437959.  2444094;  437738. 
2443939:  437492, 2444004;  437492. 
2443874; 437271. 2443926;  437206, 
2443731; 437245, 2443576; 437168, 
2443472: 437129, 2443355; 436973. 
2443368: 436869. 2443472:  436545. 
2443368; 436428, 2443265; 436532, 
2443070; 436454, 2442966;  436363, 
2442940:  436221. 2442927;  436182, 


2442914 
2442979 
2443194 
2443202 
2443208 
2443223 
2443246 
2443263 
2443281 
2443316 
2443343 
2443375 
2443403 
2443456 
2443502 
2443534 
2443554 
2443563 
2443562 


: 435948. 
: 435812. 
; 435842. 
; 435874, 
; 435904, 
; 435942; 
; 435958, 
: 435979. 
; 436010, 
; 436048, 
; 436080, 
; 436095, 
; 436107, 
; 436118, 
; 436134. 
; 436160. 
; 436190. 
;  436227, 
; 436254, 


2442863; 
2443191: 
2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271: 
2443297; 
2443332; 
2443358; 
2443390: 
2443421; 
2443477; 
2443520; 
2443543: 
2443560; 
2443563; 
2443557; 


435883. 
435821, 
435861, 
435889. 
435933, 
435949, 
435969, 
435993. 
436032. 
436064, 
436089, 
436100. 
436113. 
436123, 
436146, 
436175. 
436213, 
436240, 
436265. 


2443552 

2443540 

2443532 

2443528 

2443536 

2443558 

2443585 

2443631 

2443676 

2443696 

2443707 

2443714 

2443718 

2443724 

2443742 

2443763 

2443772 

2443776; 

2443778: 


436274, 
436300. 
436328. 
436348, 
436369, 
436392, 
436421. 
436460, 
436497, 
436534, 
436576, 
436611. 
436644, 
436666, 
436697, 
436726, 
436758, 
436788. 
436808. 


2443547; 

2443537; 

2443529 

2443531 

2443546 

2443572 

2443611 

2443655 

2443688 

2443700 

2443711 

2443716 

2443720 

2443731 

2443756 

2443769 

2443775 

2443776 

2443781: 


436287, 
436315. 
; 436337. 
;  436357, 
: 436380, 
: 436403, 
: 436438, 
; 436478, 
; 436518, 
: 436558. 
;  436597. 
; 436630, 
: 436655. 
; 436678, 
: 436708, 
: 436745, 
; 436771, 
; 436799. 
: 436818, 
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2443785; 
2443790: 
2443801; 
2443819; 
2443847; 
2443877; 
2443923; 
2443948; 
2443955; 
2443981; 
2444013; 
2444040; 
2444055: 
2444073; 
2444094; 
2444102; 
2444108: 
2444100: 
2444089: 
2444096; 


436823, 
436837, 
436845, 
436861. 
436882. 
436900, 
436914, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961, 
436975, 
436994, 
437026. 
437067. 
437106, 
437128, 


2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443936: 
2443952; 
2443964: 
2443995; 
2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107: 
2444105; 
2444092; 
2444090; 
2444104; 


436829, 
436841, 
436852, 
436870, 
436890, 
436911, 
436914. 
436916, 
436910, 
436908, 
436918, 
436933, 
436951, 
436969, 
436983, 
437009, 
437049, 
437076. 
437119, 
437133, 


2444112; 
2444130; 
2444141; 
2444154; 
2444177; 
2444213; 
2444239; 
2444240; 
2444225; 
2444217; 
2444223; 
2444226: 
2444219; 
2444205; 
2444183; 
2444170; 
2444146; 
2444119; 
2444102; 
2444082; 


437137, 
437156, 
437183, 
437202, 
437228, 
437245, 
437263, 
437294, 
437332. 
437370, 
437412, 
437445. 
437482, 
437541, 
437578. 
437610, 
437636, 
437671, 
437703, 
437732, 


2444122; 
2444135; 
2444150: 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 
2444223; 
2444211: 
2444190: 
2444179: 
2444160; 
2444132; 
2444112; 
2444093: 
2444069; 


437144, 
437169. 
437191. 
437212. 
437239. 
437254, 
437278. 
437310, 
437351, 
437391, 
437428, 
437462, 
437497, 
437563, 
437593, 
437624, 
437651, 
437691, 
437722, 
437749, 


2444061; 437758,  2444058;  437768, 
2444060;  437780.  2444066;  437810, 
2444080;  437821,  2444088;  437631, 
2444100;  437833,  2444111;  437835, 
2444126; 437833,  2444139;  437827. 
2444163; 437822. 2444185;  437820. 
2444206;  437818,  2444236;  437824, 
2444265; 437828, 2444292;  437836. 
2444314; 437843, 2444322:  437854, 
2444327;  437871,  2444328;  437887.' 
2444323;, 437909,  2444314;  437933, 
2444302; 437960, 2444289;  437984. 
2444274;  438007.  2444260;  438028. 
2444258;  438048,  2444258; 438072. 
2444260;  438087,  2444266;  438109, 
2444271;  438133. 2444273;  438164, 
2444270; 438196,  2444263;  438335^ 
2444214:  return  to  starting  point. 

(B)  Note:  Map  129  follows: 


; 
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Map  129  Unit  11  •  Lqtochaetafiuaiei  •  a 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Lipochaetafcaaiei  -  a 

/  V    Elevation  (1,000-fl  contoun) 

/V  MajorRoad 

/\/  Coastline 


I  2   Miles 


F=r 


0     1      2  Kikimelerf 


^ 


(cxxx)  Kauai  11 — Lipochaeta  fauriei — b 
(545  ha;  1,347  ac) 

(A)  Unit  consists  of  the  following  125 
boundary  points:  Start  at  427560, 


2448644 
2448883 
2449029 
2449284 
2449445 
2449511 
2449646 
2449646 
2449919 
2449885 
2449623 
2449472 
2449353 
2449457 
2449376 


427186, 2448690;  426974, 
427525. 2448944;  427595. 
427167, 2449118;  426897, 
426885, 2449330;  426974, 
427105, 2449399;  427240, 
427082, 2449526;  426943, 
427440, 2449757;  427583, 
427618, 2449680;  427398, 
427865, 2449846;  428011, 
428188, 2449777;  428304, 
428428. 2449542;  428420. 
428694,  2449411;  428790, 
428825, 2449426;  428917, 
429041,  2449399;  429145. 
429160. 2449464;  429287. 


2449491 

2449565 

2449595 

2449303 

2449079 

2449087 

2448944 

2449094 

2448929 

2448736 

2448528 

2448671 

2448482 

2448176 

2448239; 

2448260 

2448139; 

2447976 

2447865; 


; 429446. 
; 429696. 
; 429912, 
; 430645, 
; 430271, 
; 430359, 
; 430082, 
; 429870, 
; 429816, 
; 429893, 
; 429789, 
; 429604, 
; 429496. 
;  429739, 
; 430066. 
; 430145. 
; 429813. 
: 430019, 
; 429676, 


2449526 
2449549 
2449630 
2449087 
2449172 
2448921 
2449056 
2448987 
2448813 
2448636 
2448524 
2448543 
2448297 
2448229 
2448292 
2448155 
2448076 
2447912 
2447849; 


429623, 
429769, 
430487, 
430564. 
430271. 
430174. 
429816, 
429781, 
430016, 
429939, 
429634, 
429650, 
429634, 
429966. 
430130. 
430019. 
429761. 
429913, 
429565. 


2447833; 
2447760; 
2447754; 
2447749; 
2447686; 
2447591; 
2447612; 
.2447517; 
2447407; 
2447349; 
2447338; 
2447438: 
2447338; 
2447238; 
2447191; 
2448329; 
2448408; 
2448535; 
2448640; 


429560. 
429397. 
429281. 
429244. 
429397, 
429497, 
429623, 
429550, 
429634. 
429539. 
429423. 
429349. 
429349, 
429415, 
427051. 
426845, 
426734, 
426534. 
426518, 


2447786; 
2447754; 
2447807; 
2447681; 
2447639; 
2447581; 
2447549; 
2447459; 
2447375; 
2447328; 
2447380; 
2447422; 
2447307; 
2447204; 
2448261; 
2448398; 
2448482; 
2448566; 
2448645; 


429555, 
429323, 
429223, 
429307, 
429418, 
429544, 
429555, 
429550, 
429587, 
429486, 
429386, 
429355, 
429381, 
429378, 
426945, 
426782, 
426608, 
426465, 
426603, 
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2448608; 426766,  2448550;  426866, 
2448524; 426908,  2448556;  427040, 
2448556; 427124,  2448471;  427277, 
2448524; 427330,  2448445;  427356, 


2448398;  427393, 2448376;  427441, 
2448376;  427483,  2448366;  427552, 
2448329;  427573,  2448329;  427536, 
2448387;  427462,  2448424;  427425. 


2448466; 427409,  2448508;  427409. 
2448540;  return  to  starting  point. 

(B)  Note:  Map  130  follows: 


(cxxxi)  Kauai  11 — Ldpochaeta 
micrantha—h  (212  ha;  523  ac) 

(A)  Unit  consists  of  the  following  161 
boundary  points:  Start  at  437819, 


2444222; 437929,  2444255 
2444124; 437901,  2444021 
2443944;  437514,  2443802 
2443802; 437241, 2443671 
2443306; 437028, 2441843 
2441952:  436285,  2441925 
2442618; 435914, 2442984 
2443120; 435831, 2443197 


437929, 
437814, 
437432, 
437055, 
436689, 
436029. 
435859, 
435842, 


2443199:  435861,  2443202;  435874, 


2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 
2443520; 
2443543; 


435889, 
435933, 
435949, 
435969, 
435993, 
436032, 
436064, 
436089, 
436100, 
436113, 
436123, 
436146, 
436175, 


2443208; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 
2443502; 
2443534: 
2443554; 


435904, 
435942, 
435958, 
435979, 
436010, 
436048, 
436080, 
436095, 
436107, 
43611*8, 
436134, 
436160, 
436190. 


2443560; 
2443563; 
2443557: 
2443547; 
2443537: 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 
2443655; 
2443688; 
2443700; 


436213. 
436240, 
436265, 
436287, 
436315, 
436337, 
436357, 
436380, 
436403, 
436438, 
436478, 
436518, 
436558, 


2443563 
2443562 
2443552 
2443540 
2443532 
2443528 
2443536 
2443558; 
2443585 
2443631 
2443676 
2443696 
2443707; 


436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369, 
436392, 
436421, 
436460, 
436497. 
436534. 
436576. 
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2443711; 
2443716; 
2443720; 
2443731; 
2443756; 
2443769; 
2443775; 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443955; 


436597, 
436630, 
436655, 
436678, 
436708, 
436745. 
436771. 
436799, 
436818, 
436829, 
436841, 
436852, 
436870, 
436890, 
436909. 
437037. 


2443714; 
2443718; 
2443724; 
2443742; 
2443763; 
2443772; 
2443776; 
2443778; 
2443785; 
2443790; 
2443801; 
2443819: 
2443847; 
2443877; 
2443918; 
2444102; 


436611, 
436644, 
436666, 
436697. 
436726, 
436758, 
436788. 
436808, 
436823, 
436837, 
436845, 
436861, 
436882, 
436900, 
436968, 
437049, 


2444100 
2444089 
2444096 
2444112 
2444130: 
2444141 
2444154 
2444177 
2444213 
2444239 
2444240 
2444225 
2444217 
2444223 
2444226 
2444219; 


437067, 
437106, 
437128, 
437137, 
437156, 
437183, 
437202, 
437228, 
437245, 
437263, 
437294, 
437332, 
437370, 
437412, 
437445, 
437482, 


2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 
2444223; 
2444211; 


437076, 
437119, 
437133. 
43714^ 
437169, 
437191, 
437212, 
437239. 
437254, 
437278, 
437310, 
437351, 
437391, 
437428, 
437462, 
437497. 


2444205 
2444183 
2444170 
2444146 


437541, 2444190;  437563. 
437578,  2444179;  437593, 
437610, 2444160;  437624, 
437636, 2444132;  437651. 


2444119^437671, 2444112;  437691, 
2444102; 437703, 2444093;  437722, 
2444082; 437732, 2444069^437749, 
2444061;  437758, 2444058;  437768, 
2444060:  437780.  2444066;  437810, 
2444080; 437821.2444088;  437831, 
2444100:  437833,  2444111;  43/835, 
2444126; 437833, 2444139;  437827. 
2444163; 437822. 2444185;  437820, 
2444206;  return  to  starting  point. 

(B)  Note:  Map  131  follows: 


Map  131  Unit  11  -  Lipochaeta  Huerantha  -  b 


KmtkuCmm  V .■■■..■:::.•. •'.:;  rv 


•     ■  '■■■      •   '  ■'' 


Critical  Habitat  Unit  11 

BBi  Critical  Habitat  for 

Lipochaeta  micrantha  -  b 

V    Elevatioo  ( 1 ,000-ft  ccmtours) 

/S/  Major  Road 

/V  Coastline 


I        2  Miles 


'       I 


0     1     2  Kilometers 


A 
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(cxxxii)  Kauai  U— Lobelia  2443923;  436914, 

niihauensis—a  (89  ha;  220  ac)  2443948;  436913. 

2443981:436908, 
(A)  Unit  consists  of  the  following  143   2444013;  436911, 

boundary  points:  Start  at  438259,  2444040;  436926, 

2444449; 438306, 2444552; 438419,  2444055; 436942, 

2444604:  438532,  2444542;  438686,  2444073;  436961, 

2444532;  438810,  2444470; 438933,  2444094;  436975, 

2444398:  439036, 2444449;  439108,  2444102;  436994, 

2444521; 439344,  2444614;  439611,  2444108; 437026, 

2444696;  439313,  2444501;  439149,  2444100; 437067, 

2444388;  439077, 2444223;  438974,  2444089; 437106, 

2444162;  438943,  2444018;  438769,  2444096; 437128, 

2444131: 438707,  2444254;  438584,  2444112; 437137, 

2444254;  438481,  2444152;  438460,  2444130;  437156, 

2444028; 438378, 2443977; 438255,  2444141;  437183, 

2443977; 438152, 2443864;  438059,  2444154;  437202, 

2443987;  437905,  2443957;  437782,  2444177; 437228, 

2443885;  437535, 2443874;  437361,  2444213:437245, 

2443813; 437268,  2443741;  437299,  2444239;  437263, 

2443546; 437179,  2443460;  436834,  2444240;  437294, 

2443794; 436837, 2443797; 436841.  2444225; 437332. 

2443801; 436845,  2443807;  436852.  2444217;  437370, 

2443819;  436861,  2443831;  436870,  2444223; 437412, 

2443847;  436882, 2443863;  436890,  2444226; 437445, 

2443877; 436900,  2443900;  436911.  2444219;  437482, 


2443936;  436914, 
2443962;  436910, 
2443995:436908, 
2444027;  436918, 
2444047;  436933, 
2444065;  436951, 
2444084;  436969, 
2444098:  436983, 
2444107;  437009, 
2444105:  437049, 
2444092;  437076, 
2444090; 437119, 
2444104;  437133, 
2444122;  437144, 
2444135;  437169, 
2444150:  437191, 
2444165;  437212, 
2444198:  437239, 
2444227:  437254, 
2444246;  437278, 
2444234;  437310, 
2444217:437351, 
2444223;  437391, 
2444226;  437428, 
2444223;  437462, 
2444211;  437497, 


2444205;  437541,  2444190;  437563, 
2444183; 437578, 2444179;  437593, 
2444170;  437610,  2444160;  437624, 
2444146;  437636,  2444132;  437651. 
2444119; 437671, 2444112; 437691. 
2444102;  437703,  2444093;  437722. 
2444082;  437732,  2444069;  437749, 
2444061;  437758,  2444058;  437768, 
2444060;  437780,  2444066;  437810, 
2444080; 437821, 2444088;  437831, 
2444100:  437833,  2444111;  437835. 
2444126;  437833, 2444139;  437827, 
2444163;  437822,  2444185;  437820, 
2444206;  437818,  2444236;  437824, 
2444265; 437828,  2444292;  437836. 
2444314;  437843.  2444322;  437854. 
2444327;  437871,  2444328;  437887, 
2444323;  437909,  2444314;  437933. 
2444302:  437960,  2444289;  437984, 
2444274;  438007,  2444260;  438028. 
2444258;  438048,  2444258;  438072. 
2444260;  438087,  2444266;  438109. 
2444271; 438133,  2444273;  438164. 
2444270;  438196,  2444263;  438335. 
2444214;  return  to  starting  point. 
(B)  Note:  Map  132  follows: 
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— — ■                        1 

Map  132  VtAtll' Lobelia  niihauensis' a 
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CID  Critical  Habitat  Unit  11 

HUB!  Critical  Habitat  for 

Lobelia  niihauensis  -  a 

0         1          2   Miles 

i !            1 

•(^) 

Elevation  ( 1 ,000-ft  contours) 

0     1      2  Kiiometers 

1 1      1 

N 

A/  Major  Road 
/\/  Coastiine 

(cxxxiii)  Kauai  U—Lobe!ia  2455248;  437507.  2455462;  437653.  2453948;  439806.  2453749 

niihauensis— h  (2.001  ha;  4.945  ac)  2455627;  438253,  2455970;  438308.  2453953;  439565,  2453982 

2455956; 438616.  2455368;  438704,  2453621; 439327, 2453203 

(A)  Unit  consists  of  the  following  117   2455385;  438649,  2455642;  438547,  2453192;  438952,  2453169 

boundary  points:  Start  §t  432783,  2456015;  438604,  2456274;  438785,  -   •  2452605;  438425,  2452972 

2450812; 432645, 2451038;  432384,  2456263; 438898, 2456511; 439191,  2453238; 438208, 2453351 

2452020; 432426,  2452045;  432733,  2456650;  439587,  2457085;  439610,  2453511; 438016, 2453768 

2452216; 433075, 2452284;  433587,  2457109; 439815,  2457168;  439822,  2453870; 437851,  2454115 

2452284; 433211, 2452557;  433337,  2457153; 439835, 2457174; 439931,  -2454364;  437530, 2454243 

2452799: 433777, 2452923;  433907,  2457201;  439939,  2457196;  439951,  2454051;  437236,  2453746 

2453037;  433997. 2453103; 434388,  2457207;  440098,  2457249;  440099,  2453682;  436908, 2453374 

2453374; 434591. 2453578; 434851,  2457249;  440144,  2457261;  440144,  2453283;  436628,  2452965 

2454007; 434988, 2454058;  435043,  2457262; 440197, 2457277;  440250,  2453283; 436174, 2452934 

2454198;  435247, 2454164; 435227,  2457274;  440289,  2457294; 440298,  2452829;  435877,  2452897 

2454251;  435315,  2454323;  435507,  2457298;  440390,  2457272; 440371.  2452795;  435552,  2453013 

2454503;  435959, 2454232;  435835.  2457184;  440366,  2457125; 440313,  2452572; 435224, 2452516 

2454695;  436208,  2454763; 436490,  2456964;  440227,  2456872; 440225.  2452516;  434958,  2452552 

2454954; 436731, 2454808; 436705,  2456766;  44b259,  2456708;  440304.  2452505:435236,2452144 

2455135;  437089,  2455293;  437180,  2456601;  440437,  2456434;  439892.  2451669;  435740,  2451054 


439595, 
439486, 
439067, 
438672, 
438107. 
438166. 
437892, 
437722, 
437406, 
437038, 
436671. 
436479. 
436013. 
435808. 
435360, 
435055, 
434761, 
435569, 
435774, 
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2450474;  435501,  2449893;  435193, 
2449723;  434817,  2449757;  434510. 
2449996;  434373,  2450269;  434241, 


2450382; 433992, 2450213;  433632, 
2450160;  433584,  2450069;  433449, 


2450088;  433020, 2450563;  432625. 
2450654;  return  to  starting  point. 
■  (B)  Note:  Map  133  follows: 


Map  133  Unit  11  -  Lobelia  niihauensis  -  b 


Critical  Habitat  fiv 
Lobelia  niihauensis  -  b 

V   Elevation  (1,000-ft.  contours) 
/\/  MiyorRoad 
/\/  Coasdine 


I         2  Miles 


1       I 


0     1      2  KUomelen 


^ 


(cxxxiv)  Kauai  11 — Mariscus 
pennatiformis — a  (1,003  ha;  2,479  ac) 

(A)  Unit  consists  of  the  following  166 
boundary  points:  Start  at  427069, 


2447857 
2447931 
2448071 
2448332 
2448603 
2448910; 
2449237 
2449358 
2449311 
2449237 


427386,  2447885 
427834,  2447978 
428021,  2448192 
427853, 2448416 
427862,  2448724 
428207,  2449050; 
427778,  2449386 
428179, 2449442 
428534.  2449218 


427526, 
427862. 
427974, 
427937. 
428021. 
427853. 
428095, 
428300, 
428860, 


429131,  2449246;  429532, 


2449432 
2449563 
2449908 
2449740 
2449666 
2449622 
2449565 
2449532 
2449482 
2449474 
2449451 
2449395 
2449364 
2449355; 


429765,  2449516;  429970,  2449333;  430527,  2449321; 430533, 

430036,  2449609;  429812,  2449310;  430545, 2449277;  430559, 

430269, 2449740; 430316,  2449254;  430604,  2449229;  430616, 

430365,  2449716; 430348,  2449214;  430623,  2449194;  430623, 

430355,  2449641;  430354,  2449173;  430616,  2449156;  430619, 

430346,  2449596;  430331,  2449138;  430629,  2449119;  430643, 

430320, 2449553; 430313,  2449106;  430677,  2449084;  430699, 

430312,2449517:430307,  2449074;  430717,  2449071;  430748, 

430318,  2449477;  430335.  2449070;  430773^449073;  430799, 

430349,  2449466;  430355,  2449081;  430825.  2449080;  430875, 

430369. 2449433;  430418,  2449032;  430881,  2449027;  430905, 

430437,  2449371:  430430.  2449022;  430921.  2449029;  430944. 

430451.  2449363;  430463,  2449045; 430958, 2449061;  430967. 

430474.  2449342;  430485,  2449077;  430984,  2449094;  431006, 
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2449097; 
2449064; 
2448975; 
2448956; 
2448962; 
2448994; 
2448981; 
2448950; 
2448966; 
2448964; 
2448914: 
2448912; 
2448923; 
2448903; 
2448899; 
2448872; 


431020, 
431024, 
431050, 
431086, 
431116. 
431134, 
431147. 
431170. 
431208. 
431228. 
431290, 
431339, 
431376, 
431463, 
431479. 
431538, 


2449089; 
2449005; 
2448960; 
2448957; 
2448991; 
2448988; 
2448955; 
2448954; 
2448969; 
2448960; 
2448911; 
2448927; 
2448914; 
2448902; 
2448891; 
2448867; 


431028, 
431035, 
431066, 
431093. 
431124. 
431138, 
431158, 
431195, 
431223, 
431275, 
431310, 
431358, 
431407, 
431473, 
431501. 
431545. 


2448867 
2448844 
2448789 
2448750 
2448682 
2448789 
2448705 
2448378 
2448015 
2447661 
2447260 
2446914 
2446420 
2445730 
2445420 
2445354; 


431567. 
431596. 
431609, 
431600, 
431633, 
431043, 
431043, 
430764, 
430680, 
430362. 
430418, 
430456, 
430540, 
430381. 
429224, 
429654, 


2448859: 
2448824; 
2448764: 
2448733: 
2448663; 
2448845; 
2448490; 
2448220; 
2447800; 
2447493; 
2447101; 
2446653; 
2446010; 
2445543: 
2445116; 
2446125: 


431580, 
431611, 
431601, 
431627, 
431482, 
430810, 
431118, 
430903, 
430512, 
430353, 
430325, 
430624, 
430484, 
430396. 
429062. 
429591, 


2446167;  429485, 2446305;  429263, 
2446389;  429094,  2446389;  428972, 
2446421;  428904,  2446474^428793. 
2446542; 428740.  2446564;  428655. 
2446474; 428602. 2446447; 428476. 
2446463; 428396.  2446447;  428285, 
2446458; 428116. 2446474;  428047. 
2446484:  427185.  2447661;  427161, 
2447669; 427157,  2447676;  427157, 
2447711; 427175,  2447754;  427176, 
2447775:  427171,  2447800;  ,427160. 
2447815;  427124. 2447837; 427084, 
2447847;  427070,  2447853;  return  to 
starting  point. 
(Bj^^Iote:  Map  134  follows: 


Map  134  Uatt  11  -  Mameia  pemmtifonms  -  a 


I       I  Critical  Habitat  Unit  1 1 

Hi  Critical  Habitat  for 

Mariscus  pematiformis  •  a 

Elevation  (1,000-ii  contours) 

/\/  Major  Road 

/\/  Coastline 


I        2  Miles 


0     I     2  KikMoeHn 


if} 


(cxxxv)  Kauai  11 — Melicope 
haupuensis — b  (574  ha;  1,418  ac) 

(A)  Unit  consists  of  the  following  198 
boundary  points:  Start  at  431912, 
2448420; 431913. 2448409;  431890, 


2448340: 431898. 2448263:  431898,  2448187;  431806.  2448233;  431806, 

2448254; 431900,  2448247;  431922,  2448249; 431788,  2448341;  431653, 

2448193; 431934,  2448181;  431929,  2448421;  431645,  2448424;  431625, 

2448176; 431931. 2448173;  431918,  2448424; 431570,  2448341;  "431570, 

2448148; 431909.  2448152;  431904.  2448273:  431668,  2448210;  431668, 

2448146: 431867, 2448164;  431806,  2448205;  431682,  2448198;  431669, 
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2448173 

2448133 

2448061 

2447963 

2447927 

2447912 

2447874 

2447756 

2447725 

2447825 

2447819 

2447694 

2447520 

2447315 

2447215 

2447197 

2447066 

2447023 

2447091 

2447253 

2447346 

2447421 

2447520 

2447620; 

2447607 

2447676 

2447775 

2447788 

2447794 

2447725 


431667, 
431662, 
431812, 
431806, 
431713, 
431713, 
431900, 
431800, 
431607, 
431371, 
431284, 
431452, 
431396, 
431327, 
431197. 
430948, 
431085, 
431016, 
430493, 
430325, 
429877, 
429697, 
429859, 
429772, 
429678, 
429691, 
429716, 
429797, 
430039, 
430176, 


2448147 
2448106 
2447974 
2447957 
2447927 
2447862 
2447812 
2447769 
2447769 
2447818 
2447719 
2447725 
2447383 
2447259 
2447172 
2447135 
2447029 
2446985 
2447209 
2447290 
2447340 
2447495 
2447576 
2447626 
2447645 
2447725 
2447806 
2447806 
2447769 
2447719 


431676, 
431657, 
431789. 
431745, 
431682, 
431862, 
431862, 
431750, 
431427, 
431271, 
431408, 
431526, 
431340, 
431290, 
430948, 
431060, 
431035, 
430736, 
430388, 
430027, 
429722, 
429821, 
429834, 
429728, 
429660, 
429672, 
429741, 
429965, 
430126, 
430176, 


2447750; 
^447931; 
2447956; 
2448012: 
2448155: 
2448148; 
2448298; 
2448242; 
2448204; 
2448385; 
2448497; 
2448702; 
2448795; 
2448913; 
2448882; 
2448957; 
2449552; 
2449923: 
2449910; 
2449884; 
2449815; 
2449795; 
2449778; 
2449798; 
2449802; 
2449787; 
2449736; 
2449656; 
2449646; 
2449717; 


430120, 
430008, 
429803, 
429853. 
429958, 
430139, 
430033, 
429778, 
429548, 
429716, 
429877, 
430108, 
430195, 
430338, 
430425, 
429806, 
429879, 
429915, 
429968, 
430068, 
430207, 
430317, 
430365, 
430408, 
430406, 
430527, 
430635, 
430720, 
430899, 
430904, 


2447788; 
2447931; 
2447962; 
2448080; 
2448179; 
2448211; 
2448304; 
2448186; 
2448279; 
2448422; 
2448559; 
2448758; 
2448888; 
2448876; 
2448913; 
2449454; 
2449729; 
2449923; 
2449904; 
2449856; 
2449804; 
2449781; 
2449787; 
2449802; 
2449796; 
2449754: 
2449693; 
2449646; 
2449674; 
2449834; 


430120, 

429865, 

429790. 

429896, 

430052, 

430139, 

429865. 

429548.' 

429653. 

429772, 

430014, 

430151, 

430257, 

430400, 

430420, 

429896, 

429905, 

429944, 

430016, 

430172, 

430261, 

430340, 

430392, 

430410, 

430471, 

430583, 

430696, 

430819, 

430918, 

430927, 


2449905;  430955,  2449985;  430993, 
2450032;  431068,  2450041;  431153, 
2450008;  431238.  2449970;  431285, 
2449942;  431360, 2449956;  431449, 
2449886;  431497, 2449867;  431605, 
2449895;  431657.  2449890;  431699. 
2449876; 431765. 2449810;  431864. 
2449801:  431981,  2449792;  432047, 
2449787;  432113,  2449740;  432217, 
2449712; 432259. 2449679; 432344, 
2449744: 432419, 2449806;  432471, 
2449904;  432504.  2449961;  432579, 
2450036;  432551,  2450083;  432523, 
2450130; 432523,  2450182;  432565, 
2450262; 432523,  2450304;  432475. 
2450313;  432452,  2450337;  432461. 
2450375; 432480,  2450426;  432490, 
2450478;  432501,  2450529;  432504, 
2450523;  432515,  2450503;  432528, 
2450468;  432550.  2450412;  432573. 
2450385; 432591,  2450373;  432650, 
2450343; 432692,  2450330;  432709, 
2450317;  432733, 2450275;  432745, 
2450272; 432752.  2450270;  432768, 
2450266;  432797,  2450260;  432826, 
2450224;  432630,  2449144;  return  to 
starting  point. 
(B)  Note:  Map  135  follows: 
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Map  135  Unit  11  -  Melicope  haupuensis  -  h 


(cxxxvi)  Kauai  11 — Melicope  2445111 

haupuensis— c  (290  ha;  716  ac)  2445099 

2445203: 
(A)  Unit  consists  of  the  following  184   2445191 

boundary  points:  Start  at  438165,  2444984 

2444743; 438359,  2444869;  438336,  2444765 

2444973; 438382,  2445065;  438532.  2444903 

2444973; 438590.  2444869;  438634,  2444799 

2444680; 438740,  2444673;  438913.  2444638 

2444615; 438993.  2444767;  439086.  2444857 

2444765; 439144.  2444811;  439421.  2444718 

2444984; 439559.  2444972;  439524.  2444661 

2445099; 439594.  2445249;  439686.  2444730 

2445238; 439755.  2445318;  439836,  2444615 

2445261; 439940.  2445249;  440032.  2444511 

2445238; 440067.  2445203;  440101.  2444430 

2445203; 440136,  2445145;  440263,  2444292 

2445099; 440286.  2445007;  440344.  2444131 

2445030;  440424. 2445041;  440459.  2444038; 


440540. 
440586, 
440713, 
440886, 
440828, 
440932, 
441117, 
440955. 
440713. 
440551. 
440378. 
440044. 
439997. 
439997. 
439790. 
439559. 
439467. 
439294. 
439086. 


2445099 
2445157 
2445180 
2445099 
2444891 
2444834 
2444903 
2444707 
2444649 
2444788 
2444661 
2444788 
2444696 
2444534 
2444361 
2444361 
2444280 
2444142 
2443981; 


440586. 
440644. 
440840. 
440886. 
440840. 
441013. 
441105. 
440851. 
440655. 
440551. 
440147. 
440044. 
440032. 
439905. 
439663, 
439547. 
439386. 
439271. 
439074, 


2443935 
2443831 
2443762 
2443877 
2443808 
2443600 
2443727 
2443670 
2443543 
2443358 
2443150 
2444000 
2444027 
2444047 
2444065 
2444084 
2444098 
2444107 
2444105; 


439109. 
439109. 
438924. 
438659. 
438255. 
437978. 
437678. 
437632. 
437817. 
437759. 
437332. 
436908. 
436918. 
436933. 
436951. 
436969. 
436983. 
437009. 
437049, 


2443831; 
2443762; 
2443912; 
2443969; 
2443635; 
2443727; 
2443716; 
2443531; 
2443450; 
2443266; 
2443104 
2444013 
2444040 
2444055 
2444073 
2444094 
2444102 
2444108 
2444100: 


439224, 
439040, 
438855. 
438486, 
438001, 
437863, 
437551. 
437805, 
437551. 
437701, 
436908, 
436911. 
436926, 
436942, 
436961, 
436975, 
436994. 
437026, 
437067, 
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2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 


437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 
437254, 
437278, 
437310. 
437351. 
437391. 
437428. 


2444089 
2444096 
2444112 
2444130 
2444141 
2444154 
2444177 
2444213 
2444239 
2444240 
2444225 
2444217 
2444223 
2444226 


437106. 
437128. 
437137. 
437156. 
437183. 
437202. 
437228. 
437245. 
437263. 
437294. 
437332. 
437370. 
437412. 
437445. 


2444223 
2444211 
2444190 
2444179 
2444160 
2444132 
2444112 
2444093 
2444069 
2444058 
2444066 
2444088 
2444111 
2444139; 


437462. 2444219;  437482.  2444185; 437820. 2444206;  437818. 

437497. 2444205;  437541.  2444236; 437824,  2444265;  437828, 

437563. 2444183;  437578.  2444292; 437836.  2444314;  437843. 

437593. 2444170; 437610.  2444322; 437854.  2444327;  437871. 

437624. 2444146; 437636.  2444328; 437887, 2444323;  437909. 

437651.  2444119; 437671.  2444314;  437933. 2444302;  437960. 

437691.2444102:437703.  2444289;  437984.  2444274;  438007, 

437722,  2444082;  437732,  2444260;  438028. 2444258;  438048. 

437749.  2444061;  437758,  2444258;  438072,  2444260; 438087. 

437768.  2444060;  437780.  2444266;  438109. 2444271; 438133, 

437810. 2444080; 437821.  2444273; 438164. 2444270;  438196. 

437831.  2444100;  437833.  2444263;  438335.  2444214;  return  to 

437835.  2444126;  437833.  starting  point. 

437827.  2444163;  437822,  (B)  Note:  Map  136  follows: 
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(cxxxvii)  Kauai  11 — Melicope 
knudsenii—a  (966  ha;  2.388  ac) 

(A)  Unit  consists  of  the  following  146 
boundary  points:  Start  at  431708. 


2448615; 431773.  2448514 
2448519; 431773.  2448510 
2448476;  431619.  2448589 
2448763; 431066.  2448773 
2448845; 430861.  2448773 
2448650; 431230,  2448425 
2448364; 430759,  2448149 
2448046:  431036.  2447923 
2447883; 430923.  2447483 
2447606;  430319,  2447401 
2447145;  430308.  2447176 
2447043:  430329.  2446859 
2446794; 427748.  2446893 
2446910; 427739.  2446905 
2447661; 427161.  2447669 
2447676;  427157,  2447711 
2447754; 427176.  2447775 
2447800:  427160.  2447815 
2447837; 427084,  2447847 
2447867; 426997.  2447892 
2447902; 426958,  2447923 
2447941;  426907.  2447965 


431767. 
431773. 
431507. 
430954. 
430913, 
430810, 
431199, 
430687. 
430339. 
430605, 
430237. 
427820, 
427778. 
427185, 
427157, 
427175, 
427171, 
427124, 
427039. 
426981, 
426944, 
426847. 


2447992 
2448010 
2448009 
2448077 
2448088 
2448159 
2448395 
2448282 
2448036 
2448159 
2448180 
2448354 
2448569 
2448743 
2448815 
2449030 
2449019 
2449193 
2449183 
2449459 
2449552 
2449644 
2449838 
2449818 
2449357 
2449398 
2449357 


426819. 
426758. 
426722, 
426856, 
427461, 
427184, 
427287, 
427604, 
427778, 
427788, 
427829, 
427543, 
427748, 
427287, 
427870, 
427942, 
427604, 
427471. 
427215, 
427553, 
428065, 
427727, 
427819, 
428270, 
428823, 
428966, 
429171, 


2447998 
2448005 
2448015 
2448180 
2448016 
2448333 
2448415 
2448221 
2448067 
2448241 
2448333 
2448487 
2448661 
2448774 
2448845 
2449081 
2449193 
2449152 
2449347 
2449521 
2449429 
2449726 
2449787 
2449644 
2449316 
2449439 
2449326 


426798, 
426737, 
426635, 
427000, 
427235, 
427000, 
427389, 
427686, 
427737, 
427963, 
427707, 
427881, 
427512, 
427287, 
428045, 
427809, 
427502. 
427276. 
427635, 
427932, 
427993, 
427635, 
428014, 
428424, 
428833, 
429038, 
429182, 


2449429:  429940,  2449613; 429735, 
2449817; 429642, 2450043;  429648, 
2450043; 429717, 2449996; 429751, 
2449978; 429791, 2449963;  429830, 
2449956;  429860,  2449947;  429944, 
2449910; 429968.  2449904;  430016, 
2449884; 430068,  2449856;  430172, 
2449815; 430207, 2449804;  430261, 
2449795; 430317, 2449781;  430340, 
2449778; 430365, 2449787; 430392, 
2449798; 430408,  2449802;  430410, 
2449802; 430406. 2449796;  430471, 
2449787; 430527, 2449754; 430583, 
2449736; 430635, 2449693;  430696, 
2449656: 430720, 2449646; 430819, 
2449646; 430899, 2449674; 430918, 
2449717; 430904, 2449834; 430913. 
2449863;  431548,  2449428;  431415, 
2449428; 431292. 2449490;  431138, 
2449285; 431445. 2449275;  431384. 
2449039; 431589,  2448957;  431763. 
2449039; 431681,  2448855;  431681, 
2448656; 431678,  2448658;  431680, 
2448656;  431681,  2448656;  return  lo 
starting  point. 

(B)  Note:  Map  137  follows: 
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Map  137  Unit  11  -  MeUcope  knudsetiii  ^  a 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Melicope  knudsenii  -  b 

'■■■/  Elevation  (1,000-ft.  omtours) 
/\/  MajorRoad 
/N/  Coastline 


2   Miles 

3 


0     1     2  Kilometers 


(cxxxviii)  Kauai  11 — Melicope 
knudsenii— h  (374  ha;  922  ac) 

(A)  Unit  consists  of  the  following  305 
boundary  points:  Start  at  435336, 
2442801; 435344. 2442802;  435367, 
2442807:  435391. 2442814:  435415. 
2442819; 435435, 2442826;  435454, 
2442831:  435476, 2442838;  435496, 
2442844:  435516,  2442850;  435530, 
2442853; 435534, 2442855;  435543, 
2442858: 435556, 2442862;  435571, 
2442867; 435585, 2442876; 435598, 
2442885:  435608,  2442891;  435619, 
2442899: 435627,  2442904;  435642, 
2442920;  435658,  2442932;  435668, 
2442948;  435673,  2442959;  435681. 
2442977; 435688, 2442995;  435693, 
2443006:  435698,  2443024;  435704, 


2443036: 435708, 2443047;  435715,  2443403; 436107, 2443421;  436113, 

2443064; 435722,  2443078;  435725!  2443456; 436118,  2443477;  436123. 

2443086:  435729,  2443093;  435735.  2443502; 436134,  2443520;  436146. 

2443103;  435738,  2443112;  435743,  2443534; 436160,  2443543;  436175. 

2443127;  435749,  2443138;  435753,  2443554; 436190,  2443560;  436213, 

2443149: 435757, 2443155;  435766,  2443563; 436227, 2443563;  436240, 

2443169;  435778,  2443179;  435790,  2443562;'436254,  2443557;  436265, 

2443186; 435804, 2443188;  435821,  2443552; 436274, 2443547;  436287, 

2443194; 435842, 2443199;  435861,  2443540; 436300,  2443537;  436315, 

2443202;  435874,  2443204;  435889,  2443532; 436328, 2443529;  436337, 

2443208;  435904,  2443211;  435933,  2443528; 436348,  2443531;  436357, 

2443223;  435942,  2443232;  435949,  2443536; 436369, 2443546;  436380, 

2443246;  435958,  2443255;  435969,  2443558;  436392,  2443572;  436403, 

2443263; 435979,  2443271;  435993,  2443585; 436421, 2443611;  436438, 

2443281;  436010,  2443297;  436032.  2443631; 436460, 2443655;  436478, 

2443316;  436048,  2443332;  436064,  2443676;  436497, 2443688;  436518. 

2443343;  436080, 2443358;  436089,  2443696;  436534,  2443700;  436558. 

2443375;  436095.  2443390;  436100,  2443707; 436576,  2443711;  436597. 


9370 

2443714 
2443718 
2443724 
2443742 
2443763 
2443772 
2443776 
2443778 
2443785 
2443790 
2443801 
2443819 
2443847 
2443877 
2443923 
2443948 
2443981 
2444067 
2444084 
2444098 
2444107 
2444105 
2444092 
2444090 
2444079 
2444165 
2444146 
2444119 
2444102 
2444082 
2444061 
2444060 
2444080 
2444100 
2444126 
2444163 
2444206 
2444265 
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436611 
436644 
436666 
436697 
436726 
436758 
436788 
436808 
436823 
436837 
436845 
436861 
436882 
436900 
436914 
436913 
436908 
436951 
436969 
436983 
437009 
437049 
437076 
437118 
437282 
437610 
437636 
437671 
437703 
437732 
437758 
437780 
437821 
437833 
437833 
437822 
437818 
437828 


2443716 
2443720 
2443731 
2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443797 
2443807 
2443831 
2443863 
2443900 
2443936 
2443962 
2443994 
2444073 
2444094 
2444102 
2444108 
2444100 
2444089 
2444096 
2444210 
2444160 
2444132 
2444112 
2444093 
2444069 
2444058 
2444066 
2444088 
2444111 
2444139 
2444185 
2444236 
2444292 


436630, 
436655, 
436678. 
436708, 
436745, 
436771, 
436799, 
436818, 
436829. 
436841. 
436852, 
436870, 
436890, 
436911, 
436914, 
436910. 
436945. 
436961. 
436975. 
436994. 
437026, 
437067, 
437106, 
437169, 
437602, 
437624, 
437651, 
437691, 
437722. 
437749, 
437768, 
437810, 
437831, 
437835, 
437827, 
437820, 
437824, 
437836, 


2444314 
2444327 
2444323 
2444302 
2444274 
2444258 
2444260 
2444271 
2444270 
2444214 
2444604 
2444642 
2444576 
2444426 
2444614 
2444745 
2444951 
2444707 
2444482 
2444294 
2444135 
2444003 
2444088 
2444201 
2444097 
2443929 
2443797 
2443929 
2443788 
2443572 
2443328 
2443281 
2442859 
2442793 
2442549 
2442304 
2442088 
2441966 


437843 
437871 
437909 
437960 
438007 
438048 
438087 
438133 
438196 
438237 
438343 
438465 
438803 
439001 
439282 
439696 
439818 
439423 
439226 
439104 
439019 
438878 
438747 
438597 
438503 
438277 
438080 
437695 
437319 
437263 
436916 
436634 
436221 
436991 
436690 
436981 
436981 
436812 


2444322 

437854. 

2442117; 436681,2441995;  436624, 

2444328 

437887, 

2442051; 436390,  2442070;  436380, 

2444314 

437933, 

2441957; 436211, 2441957;  436098. 

2444289 

437984, 

■  2442042;  435864,  2441929;  435619, 

2444260 

438028, 

2441938; 435798,  2441769;  435723. 

2444258 

438072, 

2441685; 435178.  2441863;  435122. 

2444266 

438109, 

2441882; 434877.  2441920;  434784. 

2444273 

438164, 

2442061; 434661, 2442239; 434702, 

2444263 

438335, 

2442503; 434713.  2442515;  434725. 

2444518 

438277, 

2442524; 434735. 2442532;  434755, 

2444567 

438362, 

2442542; 434775. 2442551; 434800. 

2444708 

438550, 

2442556; 434822,  2442562;  434842, 

2444586 

438897, 

2442574;  434862,  2442596;  434883, 

2444463 

439038, 

2442613; 434896,  2442626;  434916, 

2444689 

439733, 

2442647; 434934,  2442668;  434949, 

2444914 

439789, 

2442681; 434972.  2442699;  434986. 

2444801 

439799, 

2442705; 434997. 2442708;  435006, 

2444538 

439433, 

2442713; 435012, 2442717; 435026, 

2444407 

439273, 

2442719; 435039, 2442722;  435061. 

2444248 

439066, 

2442727; 435081. 2442733;  435100, 

2444210 

439010, 

2442739; 435119.  2442747;  435135, 

2443975 

438832, 

2442754; 435150. 2442764;  435164, 

2444060 

438719, 

2442771; 435184.  2442774;  435201. 

2444201 

438493, 

2442777; 435219. 2442778;  435237. 

2444013 

438362, 

2442782; 435251.  2442783;  435228. 

2443947 

438174, 

2442762; 435237,  2442643;  435284, 

2443797 

438052, 

2442631;  return  to  starting  point. 

2443844 

437348, 

(B)  Excluding  2  areas: 

2443656 

437357. 

(1)  Bounded  by  the  following  3  points 

2443516 

437188, 

(1  ha,  3  ac):  Start  at  435132,  2442248; 

2443356 

436549, 

435160,  2442164;  434848,  2442098; 

2442999 

436277, 

return  to  starting  point;  and 

2442755 

436709, 

(2)  Bounded  by  the  following  4  points 

2442586 

436944, 

(0  ha,  1  ac):  Start  at  435151.  2442425; 

2442502 

437019, 

435215, 2442393; 435195,  2442353; 

2442154 

437188, 

435128,  2442379;  return  to  starting 

2442032 

436981, 

point. 

2441995 

436746, 

(C)  Note:  Map  138  follows: 
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Map  138  Unit  11  -  Melicope  knudsenii  -  b 


KmOmOt, 


Hmtaktpiai  B^aetu 


y^  T^i-/^-i?   .'V   .:if-^    / 

1 

1 

■  ^^.4i§ff  ^"S&^i^:   k    t  ''^       T 

KMmiBmA^             "  tV»Wiuo*ui '  \lr '  ;.'*-"'    .~J       ;  ^^'^^^'V 

'  ^^^^L     ^1^  •'•'.  ^•■:-!^>"'              :.Y-    i^       r   X  'i  •            *"'    tithf                   '■   ^L  •"-        5^     J  * 

/M^^Mf'^^m-^Si^^ 

/^"■■■••-dt      /f"     /^^    J       \     '^-*>L-**'  ^\:'"""  *^"  \-'  (■••'• '^■^ 

/^=;.l^^f#^^ii^.  \  '¥liH^O>^m 

^Z'    .■■--'                 /w^m^J^^-i  -'P'-        h-^^-AftiMjiJB^  *  ■  'V..*..^.  Vj^^y**^  ."""^  \  ■;;:;;:::"j//f"' 

Z::i^           .%      Vcwvon.    ,.-i'    •. r'-'_Jl^iP^^^       --   Smmmd      y':-^'\,.--y>>^.''L     ^ 

^    "i     -^^^  BkM  ^i  <^^^''^^^-''''^^     "^'^                           I           v^  ^  w^ 

•;■>■        —'"i:^-      tf  s'  ":?  ''^'i   ***^  i^.' ^.'■WlMmt     \  iv.-^^X"^*'— ~*»-'>„*>^'''V'      i*.  •'v^.L 

'^L/l.^                    ^  \\./'''''S---'i^S    '^"■-^    '                        -^--^  :<K.A~""-1'.'^K\< 

^-:::>     ^        y\j)'^t  X  .: A..-'-:^l.^/^if^^''<^^ 

1 1  Critical  Habitat  Unit  1 1 

UMil  Critical  Habitat  for                 » |    }   Miles 

(^} 

Melicope  knudsenii  -  b                              ' ' ' 

V  Elevation  (1,000-fL  contours)  '        ®-  -U  ?  Ki'o"^"^ 

N 

/\/  Major  Road   ■ 

/\/  Coastline 

(cxxxix)  Kauai  11 — Melicope  pallida — a 
(143  ha,  353  ac) 

(A)  Unit  consists  of  the  following  124 
boundary  points:  Start  at  438204, 
2444622; 438280, 2444652;  438296, 
2444737; 438496,  2444768;  438565, 
2444637; 438888, 2444575;  438934, 
2444498; 438996, 2444683;  439180, 
2444675; 439288,  2444760;  439465, 
2444837; 439527, 2444829; 439673, 
2444821;  439696, 2445067; 440050,  • 
2445044;  440219.  2444944;  440280. 
2444844; 440419.  2444844;  440265. 
2444783; 440142. 2444906;  439957. 
2444952; 439834. 2444913;  439896, 
2444760; 439850, 2444644;  439780, 
2444637;  439773,  2444483;  439665, 
2444560;  439488,  2444521;  439504, 
2444445; 439457,  2444368;  439319, 


2444360; 
2444199; 
2444076; 
2443953; 
2444099; 
2443945; 
2443791; 
2443868; 
2443676; 
2443476; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 


439334, 
439211, 
439050, 
438765, 
438596, 
438296, 
438080, 
437404, 
437457, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 
437254, 
437278, 
437310, 
437351, 


2444283; 
2444214; 
2444122; 
2444014; 
2444129; 
2443883; 
2443699; 
2443753; 
2443530; 
2444113; 
2444130; 
2444141; 
2444154; 
2444177; 
2444213; 
2444239; 
2444240; 
2444225; 
2444217; 


439319, 
439150, 
439011, 
438696. 
438496, 
438296, 
438011. 
437365, 
437342, 
437137, 
437156. 
437183. 
437202. 
437228. 
437245. 
437263, 
437294. 
437332. 
437370. 


2444223; 
2444226; 
2444223; 
2444211; 
2444190; 
2444179; 
2444160; 
2444132; 
2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444088; 
2444111; 
2444139; 
2444185; 
2444236; 
2444292: 


437391, 
437428, 
437462. 
437497. 
437563. 
437593. 
437624. 
437651. 
437691, 
437722, 
437749. 
43.7768. 
437810, 
437831, 
437835, 
437827, 
437820, 
437824, 
437836, 


2444223; 
24442^; 
2444219; 
2444205; 
2444183; 
2444170; 
2444146; 
2444119; 
2444102; 
2444082; 
2444061; 
2444060: 
2444080: 
2444100; 
2444126; 
2444163; 
2444206: 
2444265; 
2444314; 


437412. 
437445, 
437482. 
437541. 
437578, 
437610. 
437636. 
437671. 
437703, 
437732. 
437758. 
437780. 
437821, 
437833. 
437833, 
437822, 
437818. 
437828, 
437843. 
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2444322; 437854. 2444327;  437871, 
2444328; 437887. 2444323;  437909, 
2444314; 437933, 2444302;  437960, 
2444289; 437984, 2444274;  438007, 


2444260; 438028,  2444258;  438048, 
2444258; 438072, 2444260;  438087, 
2444266; 438109,  2444271;  438133, 
2444273; 438164,  2444270;  438196. 


2444263;  438335,  2444214;  return  to 
starting  point. 

(B)  Note:  Map  139  follows: 


Map  139  Unit  1 1  -  Melicope  paUida  -  a 

■ 

1 

J 

K— fl— rt»y^— -^..^iC^s;^  '                          r 

H»n»k»(iimBMCh/F        ^f/^V '"           ^''''^^to*^              ]           "^ 

W-im^        \^ 

tt^.   ■■■-■.-■,  "■•.,     ;  •;'"'     .■•^<  •.                         .        .    '^ 

y^::      •■    '^L-^KX     '■■'■■'          ,    f^'               ' 

*                                  /^  (•••'!  ^0-'/"'''\\^ri)v«/v_A''        '"                wmt                /•-■■ 

-^  ■■'  r  '■-.■- ^■.'        'N  ■-■  >j^^*^*^i-          . /  \          '■.'••        ysi_ 

K«««i8M<AA^   A-^-,r'Hlrt*>M*ki«^'i^'  Z^"         r^   .":         J  fS/^_*\iM.i,,«'''-''- 

_^^mt^^\  ^  %^  -''t  *v..i^V"'        \  sT.  <'^    .   "i  \*                **■  ■  HiiW            ■  ^v  ''■■         ^    1  v-T   ■■ 

kMualki PolA  ^     vdl^'^^K-CW"  ''X                  ■  ^  "'■  H :^"  '''^'  '•'--            "^              '■'•■■           "■•^k.  '^■'  ^••-    '■••'"'     /  ' 

/muw  ^'-^^^^.^X^         :.t^  Sirtp    a  ^-'sJ^^t^.j  \\"NK\J-Oi,..^^r   J  •  r*-*  jis.  "'"-^ 

^^^  S      r2hw<!^        J-^i.^^^ 

■" "    :;::-:.           -:J:      Vc««r«in.    ^     .-•-•, /-r:^Vj/«M^           w-       swwnp      *     --^b  v      v^."^- 

:r>-   K.^        V   \M   '^-^   yyi/^:'-'    '<««**'.'I!"                 ^->i^lv    ^r-" 

'-V                 "^jf^uxl;^^  t^>     '""■■^••^•■•i^- . «h      Vjr                           K«i*w c«»  4f /•■..■;:;>::;,:v. 

"^■;?^-             '^Y  f '  "^-v-f.  .J^C's.-,  <...,    '          'r^'  ..^->  ./^- ■  •-•■^■•""■•%  ^\V;:;\7 

"              ii\2-                   A  "^   K  ?  C--/'    '^ '       -^^  v-'''  "■^"^'^'5  !!!!^-"C-\^;'^'^*'t^^'S^^:^?  t"^^-^^ 

[       1  Critical  Habitat  Unit  11 

mi  Critical  Habitat  for                                     ?        '        "  '^'•" 

(^} 

Melicope  pallida  -  a                      ^           i.  _      i 

/..    e^                                          pj    ?  '^'°™^"' 

/\/  Major  Road 

/\/  Coastline 

(cxl)  Kauai  1 1— Melicope  pallida— h  2450697; 

(310  ha;  765  ac)  2451147 

2451610 

(A)  Unit  consists  of  the  following  47  2451623 

boundary  points:  Start  at  433925,  2452083 

2450539; 433966,  2450539;  434164.  2452469 

2450698;  434310,  2450565;  434385,  2452999 

2450461;  434654. 2450605; 434760,  2452999 

2450393;  435051,  2450327; 435117,  2453223 

2450433; 435011,  2450592;  435131.  2453355; 


434998. 
435011. 
435063, 
435064, 
434786, 
434310, 
435038, 
435117, 
435183, 
435607, 


2450816 

2451359 

2451636 

2451901 

2452232; 

2452642; 

2452813; 

2453223; 

2453329; 

2452840; 


435131,  2452470; 435104,  2452390;  435316. 

435131.  2452086; 435541.  2451835;  435660. 

434945,  2451544; 435806, 2451279;  435898, 

434850,  2450975; 435912, 2450671;  435845. 

434648.  2450287; 435740. 2449890; 435316. 

434932,  2449626; 434786,  2449653;  434588. 

435170,  2449785; 434217. 2450036;  434486, 

435236.  2450322;  434391.  2450299;  434111. 

435475.  2450143;  return  to  starting  point. 
435316,       (B)  Note:  Map  140  follows: 
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Map  140  Unh  11  -  Melicope  pallida  -  b 


IH  Critical  Halntat  for 

Mehcope  paUida  -  b 

/'■■/  Elevatioo(l,000-ft.  contours) 
Ay  MajorRoMl 
/V  Cottdine 


(cxii)  Kauai  11 — Munroidendron 
racemosum — c  (1,950  ha;  4.819  ac) 

(A)  Unit  consists  of  the  following  761 
boundary  points:  Start  at  439647. 


2455689; 
2453982 
2454176 
2453287 
2452689; 
2453562 
2454436; 
2453611 
2453369 
2452981 
2453110; 
2452609 
2452253 
2451072 


440015,  2454370; 
439692,  2454066; 
439465,  2453901 
438947,  2453255 
438477,  2452980; 
437975,  2454047 
437376, 2453983 
436583,  2453158; 
436065, 2452851; 
435822. 2452868 
435207,  2452544 
434738,  2452561 
435466, 2451639 


439805, 
439594, 
439303, 
438672, 
438186, 
437668, 
437020, 
436535, 
435839, 
435612, 
434851, 
435013, 
435709, 


435677, 2450587;  435580, 


2450086; 
2449811; 
2450442; 
2450006; 
2450653; 
2451267; 
2450831; 
2450942; 
2451002; 
2451072; 
2451117; 
2451187; 
2451247; 
2451329; 
2451314; 
2451323; 
2451317; 
2451322; 


435337, 
434462, 
433702, 
433167, 
432811, 
432536, 
431872, 
431912, 
431798, 
431700, 
431591. 
431489, 
431433, 
431370, 
431351, 
431318, 
431293, 
431281, 


2449746: 
2450070; 
2450232; 
2450588; 
2450814; 
2450960; 
2451009; 
2450944; 
2451034; 
2451088; 
2451154; 
2451219; 
2451261; 
2451323; 
2451321; 
2451324; 
2451316; 
2451336; 


434851, 
434268, 
433459, 
432698. 
432649. 
432277. 
431914, 
431844. 
431748. 
431641. 
431525. 
431446. 
431373. 
431360. 
431337. 
431304. 
431287. 
431277. 


2451355 
2451336 
2451310 
2451278 
2451203 
2451170 
2451137 
2451109; 
2451086 
2451067 
2451047 
2451038 
2451010 
2450987 
2450974 
2450971 
2450955 
2450934; 


431264, 
431233, 
431267, 
431312. 
431384, 
431407, 
431428. 
431442. 
431456, 
431455, 
431486, 
431482, 
431487. 
431504, 
431476, 
431449, 
431457, 
431497, 


2451350 
2451323 
2451297 
2451246 
2451176 
2451149 
2451129; 
2451094 
2451081 
2451053 
2451047 
2451029; 
2450998 
2450980 
2450971 
2450963 
2450948 
2450922 


431245. 
431242, 
431294. 
431348. 
431402, 
431415, 
431432. 
431457, 
431450, 
431467, 
431488. 
431481, 
431505. 
431486. 
431456, 
431452. 
431476. 
431502, 
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2450903 

431509, 

2450895; 

2450888 

431555. 

2450880; 

2450878 

431577, 

2450867; 

2450848 

431591, 

2450839; 

2450830 

431626, 

2450824; 

2450815 

431653. 

2450800; 

2450792 

431645. 

2450777; 

2450764 

431671. 

2450767; 

2450749 

431661. 

2450738; 

2450731 

431689. 

2450726; 

2450722 

431699, 

2450717; 

2450701 

431710, 

2450693; 

2450686 

431733, 

2450677; 

2450656 

431729, 

2450645; 

2450642 

431736, 

2450636; 

2450626 

431752, 

2450619; 

2450615 

431769, 

2450597; 

2450573 

431798, 

2450561; 

2450550 

431829, 

2450545; 

2450528 

431860, 

2450521; 

2450519 

431885, 

2450510; 

2450498 

431900. 

2450492; 

2450486 

431874. 

2450483; 

2450481 

431839. 

2450475; 

2450472 

431841. 

2450451; 

2450433 

431874. 

2450409; 

2450378; 

431933. 

2450350; 

2450336, 

431983. 

2450316; 

2450298, 

432026. 

2450277; 

2450261- 

432065. 

2450255; 

2450248 

432065. 

2450233; 

2450223 

432081. 

2450211; 

2450207 

432058. 

2450218; 

2450225 

432024, 

2450234; 

2450246 

431989. 

2450255; 

2450265 

431949. 

2450270; 

2450271 

431900. 

2450287; 

2450301 

431864. 

2450315; 

2450325 

431808. 

2450327; 

2450328 

431762. 

2450341; 

2450353 

431730. 

2450369; 

2450392 

431720. 

2450403; 

2450416 

431692. 

2450418; 

2450429 

431687. 

2450439; 

2450453 

431664. 

2450465; 

2450468 

431635. 

2450468; 

2450468 

431608. 

2450462; 

2450460 

431597. 

2450472; 

2450476 

431591. 

2450488; 

2450499 

431576. 

2450494; 

2450502 

431549. 

2450505; 

2450505 

431516. 

2450496; 

2450486 

431505. 

2450470; 

2450454 

431488. 

2450449; 

2450454 

431467. 

2450462; 

2450467 

431443. 

2450470; 

2450469 

431409. 

2450466; 

2450459 

431392. 

2450462; 

2450464 

431372. 

2450459; 

2450458 

431339. 

2450460; 

2450462 

431330. 

2450466; 

2450478 

431323 

2450490; 

2450497 

431303. 

2450494; 

2450488 

431292. 

2450476; 

2450480 

431281 

2450486; 

2450497 

431272 

2450502; 

2450505 

..431263 

2450516; 

2450530 

.431249 

2450545; 

431530. 
431580. 
431580. 
431606. 
431655, 
431650. 
431653, 
431665, 
431675, 
431698, 
431702, 
431720, 
431733. 
431735. 
431739. 
431763. 
431786. 
431822. 
431845. 
431873. 
431899, 
431891, 
431852. 
431835. 
431856. 
431900. 
431949. 
432009, 
432049. 
432065, 
432072. 
432076. 
432042. 
432006. 
431968. 
431917. 
431882. 
431840. 
431770, 
431752, 
431726, 
431709. 
431691. 
431677. 
431652. 
431615. 
431598. 
431596. 
431585, 
431566. 
431537. 
431511, 
431499, 
431479. 
431459. 
431425, 
431404. 
431381. 
431358, 
431334, 
431328, 
431313. 
431299. 
431283. 
431278. 
431263, 
431258. 
431236, 


2450549 
2450554 
2450563 
2450582 
2450584 
2450586 
2450623 
2450648 
2450639 
2450628 
2450656 
2450646 
2450615 
2450597 
2450622 
2450609 
2450609 
2450631 
2450657 
2450664 
2450648 
2450630 
2450617 
2450620 
2450602 
2450591 
2450614 
2450645 
2450667 
2450697 
2450715 
2450723 
2450742 
2450759 
2450747 
2450738 
2450754 
2450776 
2450800 
2450819 
2450837 
2450824 
2450805 
2450824 
2450850 
2450872 
2450870 
2450896 
2450940 
2450969 
2450965 
2450953 
2450980 
2451010 
2451040 
2451043 
2451062 
2451067 
2451076 
2451059 
2451022 
2451000 
2451008 
2451025 
2451012 
2450983 
2450974 
2450988 


; 431227 

2450551; 

; 431196 

2450558; 

; 431179 

2450576; 

; 431158 

2450585; 

: 431126 

2450573; 

; 431132 

2450596; 

; 431128 

2450641; 

; 431084 

2450652; 

; 431065 

2450624; 

; 431045 

2450645; 

; 431030 

2450661; 

;  431008 

2450631; 

; 430991 

2450601; 

; 430978 

2450604; 

; 430960 

2450622; 

;  430946 

2450604; 

; 430936 

2450617; 

; 430930 

2450644; 

; 430918 

2450664; 

;  430898 

2450659; 

; 430901 

2450638: 

; 430909 

2450620; 

; 430887 

2450619; 

; 430871 

2450614; 

; 430860 

2450586; 

;  430851 

2450600; 

; 430852 

2450631; 

; 430853 

2450656; 

; 430863 

2450680; 

; 430856 

2450711; 

; 430828 

2450715; 

; 430852 

2450728; 

; 430864 

2450756; 

; 430839 

2450752; 

; 430819 

2450748; 

; 430791 

2450737; 

;  430803 

2450759; 

; 430805 

2450791; 

; 430811 

2450812; 

; 430811 

2450834; 

; 430787 

2450832; 

; 430764 

2450815; 

; 430746 

2450813; 

; 430754 

2450841; 

; 430757 

2450862; 

; 430741 

2450873; 

; 430730 

2450885; 

; 430743 

2450916; 

; 430748 

2450959; 

; 430723 

2450972; 

; 430705 

2450955; 

; 430694 

2450967; 

; 430703 

2450995; 

; 430706 

2451037; 

; 430682 

2451033; 

; 430673 

2451050; 

; 430666 

2451065; 

; 430649 

245i073; 

; 430631 

2451072; 

; 430626 

2451041; 

; 430623 

2451005; 

; 430611 

2451001; 

: 430598 

2451020; 

; 430581 

2451020; 

; 430572 

2451002; 

; 430570 

2450961; 

; 430535 

2450983; 

; 430518 

2450991; 

431213, 
431191, 
431171, 
431136, 
431121, 
431132, 
431112, 
431076, 
431055, 
431044, 
431019, 
430998, 
430983, 
430969, 
430950, 
430939, 
430933, 
430926, 
430904, 
430896, 
430911, 
430897, 
430874, 
430867, 
430854, 
430852, 
430843, 
430857, 
430865, 
430838, 
430840, 
430864, 
430851, 
430832, 
430806, 
430800, 
430806. 
430807. 
430813. 
430803. 
430777. 
430744. 
430749, 
430757, 
430750. 
430718. 
430735. 
430747, 
430737. 
430712. 
430694. 
430697, 
430704. 
430692. 
430675. 
430677, 
430658, 
430636, 
430626, 
430622, 
430620, 
430605, 
430588. 
430574, 
430569. 
430550. 
430523. 
430503. 


2450993 
2450984 
2450962 
2450934 
2450902 
2450890 
2450887 
2450901 
2450890 
2450876 
2450868 
2450836 
2450816 
2450818 
2450842 
2450863 
2450883 
2450922 
2450972 
2450982 
2450975 
2450938 
2450924 
2450875 
2450786 
2450779 
2450807 
2450838 
2450860 
2450844 
2450844 
2450880 
2450910 
2450937 
2450962 
2450974 
2450976 
2450980 
2450990 
2450978 
2450920 
2450914 
2450885 
2450828 
2450820 
2450787 
2450778 
2450820 
2450888 
2450914 
2450899 
2450875 
2450848 
' 2450820 
2450824 
2450849; 
2450871 
2450868 
2450836 
2450799 
2450774 
2450756 
2450744 
2450746 
2450754 
2450769 
2450802 
2450845 


; 430491 

2450990; 

; 430482 

2450977; 

; 430490 

2450949; 

; 430502 

2450920; 

; 430495 

2450892; 

; 430474 

2450882; 

; 430449 

2450901; 

. 430426 

2450896; 

. 430416 

2450880; 

;  430398 

2450872; 

; 430390 

2450853; 

; 430385 

2450826; 

; 430372 

2450803; 

; 430364 

2450833; 

;  430355 

2450855; 

; 430335 

2450873; 

; 430328 

2450897; 

; 430319 

2450953; 

; 430295 

2450980: 

;  430281 

2450979; 

. 430272 

2450958; 

; 430261 

2450933; 

; 430246 

2450905; 

; 430256 

2450842; 

; 430261 

2450779: 

; 430249 

2450795; 

;  430242 

2450821; 

; 430217 

2450857; 

;  430204 

2450855; 

; 430193 

2450832; 

; 430173 

2450865; 

;  430183 

2450896: 

;  430197 

2450925; 

; 430194 

2450949; 

: 430177 

2450971; 

; 430154 

2450976; 

; 430116 

2450985; 

; 430091 

2450975; 

; 430069 

2450993; 

; 430054 

2450938; 

; 430030 

2450915; 

; 430010 

2450909; 

; 430018 

2450854; 

; 430018 

2450825; 

; 430009 

2450808; 

; 430022 

2450756; 

; 429994 

2450795; 

; 429965 

2450849: 

; 429927 

2450906; 

; 429910 

2450911; 

;  429909 

2450889; 

; 429923 

2450865; 

;  429926 

2450827; 

; 429918 

2450819; 

;  429905 

2450835; 

; 429889 

2450860; 

; 429869 

2450875; 

; 429863 

2450852; 

; 429866 

2450814; 

; 429879 

2450785; 

;  429883 

2450763; 

: 429874 

2450750; 

; 429873 

2450736; 

:  429861 

2450753: 

; 429848 

2450756; 

: 429841 

2450785; 

: 429816 

2450819; 

; 429773 

2450868: 

430485. 
430485. 
430500. 
430503. 
430483, 
430466, 
430433. 
430422. 
430407, 
430393, 
430391. 
430380. 
430368, 
430362, 
430348, 
430331, 
430326. 
430305. 
430285. 
430276. 
430273. 
430250, 
430251, 
430268, 
430252, 
430246, 
430234, 
430209. 
430197. 
430172. 
430175. 
430192. 
430197. 
430187. 
430166. 
430132. 
430107, 
430078. 
430061. 
430051, 
430016, 
430009, 
430024, 
430011, 
430013, 
430002. 
429984. 
429939. 
429914, 
429907, 
429915, 
429926, 
429923, 
429909, 
429897, 
429879, 
429863, 
429861, 
429870, 
429885, 
429879, 
429875, 
429866, 
429854, 
429843, 
429827, 
429797, 
429738, 
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2450896 

2450887 

2450856 

2450813 

2450769 

2450755 

2450750 

2450732 

2450701 

2450698 

2450681 

2450682 

2450714 

2450781 

2450818 

2450830 

2450812 

2450771 

2450735 

2450706 

2450641 

2450603 

2450610 

2450633 

2450692 

2450698 

2450680 

2450634 

2450599 

2450555 

2450541 

2450541 

2450553 

2450574 

2450580 

2450595 

2450609: 

2450629 

2450656 

2450670 

2450689 

2450685 

2450668 


429724, 
429726. 
429739, 
4297.46, 
429754, 
429737. 
429731. 
429745. 
429741. 
429722. 
429709. 
429696, 
429680. 
429652. 
429619. 
429601. 
429619, 
429654, 
429667, 
429661, 
429663, 
429645, 
429619, 
429558. 
429490. 
429478, 
429489, 
429503, 
429556, 
429569, 
429535, 
429489, 
429468, 
429450, 
429434, 
429422. 
429389. 
429384, 
429371, 
429363, 
429352, 
429330, 
429311, 


2450899 
2450875 
2450832 
2450791 
2450756 
2450753 
2450739 
2450721 
2450701 
2450692 
2450676 
2450693 
2450743 
2450802 
2450828 
2450825 
2450793 
2450750 
2450717 
2450673 
2450621 
2450601 
2450622 
2450656 
2450702 
2450692 
2450657 
2450613 
2450569 
2450546 
2450540 
2450546 
2450566 
2450580 
2450588 
2450604 
2450622 
2450638 
2450661 
2450681 
2450687 
2450677 
2450657 


429720, 
429733. 
429742. 
429752, 
429748, 
429731, 
429734, 
429750, 
429728, 
429718. 
429702, 
429691, 
429664, 
429639. 
429603. 
429604. 
429637, 
429664. 
429663. 
429666, 
429654. 
429634, 
429602, 
429505. 
429483. 
429480. 
429496, 
429524. 
429569. 
429560. 
429510. 
429478. 
429461, 
429440, 
429432, 
429410, 
429387, 
429377, 
429365, 
429359, 
429345, 
429319, 
429310, 


2450642; 
2450615; 
2450581; 
2450543; 
2450531; 
2450504; 
'2450463; 
2450434; 
2450406: 
2450363; 
2450324; 
2450292; 
2450258; 
2450217; 
2450184; 
2450154: 
2450150: 
2450152; 
2450161; 
2450179: 
2450212: 
2450248; 
2450268; 
2450289; 
2450315; 
2450343: 
2450363: 
2450394; 
2450416; 
2450435: 
2450455: 
2450481; 
2450512; 
2450540; 
2450577: 
2450605: 
2450610; 
2450623; 
2450655; 
2450690; 
2450707; 
2450704; 
2450584; 


429317, 
429346, 
429365, 
429389, 
429410. 
429431. 
429462. 
429500, 
429541, 
429577. 
429622. 
429669, 
429712, 
429770, 
429802, 
429808, 
429770, 
429713, 
429656, 
429571, 
429503, 
429433. 
429391. 
429356. 
429321, 
429269, 
429212. 
429200, 
429174, 
429161, 
429152, 
429128, 
429114, 
429110, 
429091. 
429060. 
429026. 
429009. 
428990. 
428972, 
428952, 
428964, 
429000, 


2450633 
2450600 
2450564 
2450532 
2450517 
2450485 
2450449 
2450421 
2450384 
2450344 
2450305 
2450271 
2450243 
2450202 
2450172 
2450151 
2450151 
2450155 
2450168 
2450198 
2450229 
2450259 
2450277 
2450303 
2450332 
2450357 
2450380 
2450405 
2450426 
2450444 
2450468 
2450496 
2450524 
2450557 
2450594 
2450608 
2450609 
2450638 
2450676 
2450701 
2450706 
2450654 
2450551 


429334, 
429359. 
429372. 
429400, 
429420. 
429450. 
429482. 
429523. 
429554. 
429599. 
429645. 
429686. 
429745. 
429788. 
429815. 
429791. 
429738, 
429686. 
429622, 
429538, 
429460, 
429404, 
429371, 
429342. 
429294, 
429244, 
429205, 
429193, 
429162. 
429158, 
429143, 
429115, 
429113, 
429103, 
429077, 
429041, 
429013, 
429000, 
428979, 
428962, 
428952, 
428990. 
429015. 


2450477;  429016,  2450451;  429013. 
2450421;  429012,  2450380;  429036. 
2450360;  429089.  2450331;  429147. 
2450304; 429258.  2450260:  429576. 
2450092;  429717,  2449996;  429751. 
2449978;  429791,  2449963;  429830. 
2449956;  429860.  2449947;  429888. 
2449935;  430027.  2449699;  430188, 
2449521; 429929, 2449537;  429476. 
2449343; 429363, 2449149;  429104, 
2449036;  428845,  2449149;  428683, 
2449052;  42788gr,  2450524;  428068, 
2450621;  428213,  2450767;  428310, 
2450751;  428246,  2450265;  428408, 
2450055;  428683. 2449845;  429007, 
2449909; 428650. 2450120;  428440. 
2450557; 428537,  2450718;  428958, 
2450783; 429427. 2450265;  429201, 
2450880;  429492. 2451025;  429946. 
2451122; 430188. 2451106; 430593. 
2451284;  431257,  2450831;  431095, 
2451316; 431484. 2451672;  431888, 
2451818;  432115. 2451640; 432244, 
2451801;  432423. 2452044;  432633. 
2452141; 433604. 2451866;  433766, 
2452011; 433556, 2452804;  433863. 
2452933; 434301, 2453208;  434721. 
2453369; 434754, 2453676; 434964. 
2453790; 435126.  2454064;  435353. 
2453984;  435337.  2454242;  435531. 
2454355: 436162. 2454064;  436017, 
2454630; 436502, 2454873; 436794, 
2454598; 436810. 2455115;  437117. 
2455228; 437263. 2455082;  437441, 
2455390;  437733,  2455567;  438186. 
2455874; 438267, 2455454; 438526. 
2454985; 438769, 2454354; 438882. 
2454807; 438866. 2455244;  438720. 
2455745; 438688. 2456181;  438931, 
2456133; 438931.  2456391;  439352, 
2456747;  return  to  starting  point. 

(B)  Note:  Map  141  follows: 
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Map  141  Unit  11  -  Mtutroidendron  racemostm  -  e 


V.  ,v 


f^'^'  PUl 


"i 


^^>;i 


•  .*.   ! 


.«"" 


--*     «:'' 


r'j~<\' 


^j^- 


....    f      Pumlnul 


V>^0-<'- 


>\v 


<<*f;V- 


-'^i^ 


L.^-U, 


ait  11  I 1 


Critical  Habitat  Unit  II 

Critical  Habitat  for 
Munroidendron  racemosum  -  c 

V   Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/\/  Coastline 


0         1  2   Miles 

I !  I 

0     I     2  KikMnetets 


(cxlii)  Kauai  11 — Munroidendron 
racemosum — d  (153  ha;  379  ac) 

(A)  Unit  consists  of  the  following  285 
boundary  points:  Start  at  435336, 
2442801; 435344,  2442802;  435367, 
2442807;  435391.  2442814;  435415. 
2442819; 435435, 2442826;  435454, 
2442831; 435476.  2442838;  435496, 
2442844; 435516.  2442850;  435530. 
2442853; 435534,  2442855;  435543. 
2442858; 435556.  2442862;  435571. 
2442867; 435585.  2442876;  435598. 
2442885; 435608,  2442891;  435619, 
2442899;  435627,  2442904;  435642, 
2442920;  435658,  2442932;  435668. 
2442948;  435673.  2442959;  435681. 
2442977; 435688.  2442995;  435693. 
2443006;  435698.  2443024;  435704, 


2443036 
2443064 
2443086 
2443103 
2443127 
2443149 
2443169 
2443186 
2443194 
2443202 
2443208 
2443223 
2443246 
2443263 
2443281 
2443316 
2443343 
2443375; 


435708, 
435722, 
435729. 
435738. 
435749. 
435757. 
435778. 
435804. 
435842. 
435874, 
435904, 
435942, 
435958, 
435979, 
436010. 
436048, 
436080, 
436095, 


2443047; 
2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 
2443199; 
2443204: 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 


435715, 
435725, 
435735, 
435743, 
435753, 
435766, 
435790, 
435821, 
435861, 
435889, 
435933, 
435949, 
435969. 
435993. 
436032. 
436064, 
436089, 
436100. 


2443403; 
2443456; 
2443502; 
2443534; 
2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 
,2443676; 
2443696; 
2443707; 


436107, 
436118. 
436134, 
436160, 
436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369, 
436392, 
436421, 
436460. 
436497. 
436534, 
436576, 


2443421; 
2443477; 
2443520; 
2443543; 
2443560; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 
2443655; 
2443688; 
2443700; 
2443711; 


436113. 
436123. 
436146. 
436175. 
436213, 
436240, 
436265. 
436287. 
436315, 
436337, 
436357, 
436380, 
436403, 
436438, 
436478, 
436518. 
436558, 
436597, 
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2443714; 
2443718; 
2443724; 
2443742; 
2443763; 
2443772; 
2443776; 
2443778; 
2443785; 
2443790; 
2443801; 
2443819; 
2443847; 
2443877; 
2443923; 
2443948; 
2443981; 
2444013; 
2444040; 
2444055; 
2444073; 
2444094; 
2444102; 
2444108; 
2444100; 
2444089; 
2444096; 
2444112; 
2444130; 
2444141; 
2444154; 
2444177; 


436611, 
436644, 
436666, 
436697, 
436726, 
436758, 
436788, 
436808, 
436823, 
436837, 
436845. 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961, 
436975, 
436994, 
437026, 
437067, 
437106, 
437128, 
437137, 
437156. 
437183, 
437202, 
437228, 


2443716; 
2443720; 
2443731; 
2443756; 
2443769; 
2443775; 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443936; 
2443962; 
2443995; 
2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107; 
2444105; 
2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 


436630, 
436655, 
436678, 
436708, 
436745, 
436771. 
436799, 
436818. 
436829. 
436841, 
436852, 
436870, 
436890, 
436911. 
436914, 
436910, 
436908, 
436918. 
436933, 
436951, 
436969, 
436983, 
437009. 
437049, 
437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 


2444213: 
2444239; 
2444240; 
2444225; 
2444217; 
2444223; 
2444226; 
2444219; 
2444205; 
2444183; 
2444170; 
2444146: 
2444119; 
2444102; 
2444082; 
2444061; 
2444060; 
2444080; 
2444100; 
2444126; 
2444163; 
2444206; 
2444265: 
2444314: 
2444327; 
2444323; 
2444302: 
2444274: 
2444258; 
2444260; 
2444271: 
2444270; 


437245, 
437263, 
437294, 
437332. 
437370, 
437412, 
437445, 
437482, 
437541, 
437578, 
437610. 
437636. 
437671. 
437703, 
437732. 
437758. 
437780, 
437821. 
437833. 
437833. 
437822. 
437818, 
437828. 
437843. 
437871, 
437909. 
437960. 
438007, 
438048, 
438087, 
438133, 
438196, 


2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 
2444223; 
2444211; 
2444190; 
2444179; 
2444160; 
2444132; 
2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444b88; 
2444111; 
2444139; 
2444185; 
2444236; 
2444292: 
2444322; 
2444328; 
2444314; 
2444289; 
2444260; 
2444258; 
2444266: 
2444273; 
2444263: 


437254, 
437278, 
437310, 
437351, 
437391. 
437428, 
437462, 
437497, 
437563, 
437593, 
437624, 
437651, 
437691, 
437722. 
437749, 
437768, 
437810, 
437831, 
437835, 
437827, 
437820, 
437824, 
437836, 
437854, 
437887, 
437933, 
437984, 
438028, 
438072, 
438109, 
438164, 
438335, 


2444214:  438303,  2444314;  438357, 
2444311;  438545,  2444430;  438620, 
2444455;  438689,^2444411;  438677. 
2444367; 438369, 2444110;  438043, 
2444185; 437955,  2444185;  437924, 
2444047; 437774, 2443928;  437661, 
2443897; 437460, 2443978;  437341, 
2443897; 437303, 2443797; 437203, 
2443715;  437140,  2443634;  437121, 
2443571; 437184, 2443308;  437096, 
2443314: 436921, 2443427;  436914. 
2443515; 436801. 2443471;  436670. 
2443446; 436507. 2443533; 436469, 
2443421;  436431.  2443295;  436507,- 
2443232; 436519, 2443113;  436463, 
2443038; 436312,  2442963;  435955, 
2443082;  435942,  2443026;  436030. 
2442844; 435904.  2442731;  435930, 
2442618; 436099, 2442574;  436369. 
2442530; 436413, 2442455;  436212. 
2442160; 435973. 2442179;  435785. 
2442110;  435641.  2442110;  435509. 
2442141;  435453, 2442361; 435447. 
2442399; 435309, 2442486;  435169. 
2442771; 435184.  2442774;  435201. 
2442777; 435219.  2442778;  435237,  " 
2442782; 435251, 2442783;  435228, 
2442762; 435237, 2442643;  435284, 
2442631;  return  to  starting  point. 

(B)  Note:  Map  142  follows: 


'>. 
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Map 

142  Unit  11  -  Munroidendron  racemosum  • 

-d 

i 

► 

■       K^tflMCft^-^Vj^yi^iQ^ 

1 

/- 

- 

Hanakapim  e»«eji>r         V^'^. 

1 

SST^'^^i 

yW^£$  -l 

■-'i 

1 
! 

KaMw/A 

^ 

V'^^.. 

■■■■..■■.  i 

•— /> 


V       !» 


VMhr-.; 


Aw 


'■JttfVMfcMntf*. 


■^^v       •.  *. 


Wa 


Kim*: 


AMainur 


^"i^*"**- 


;^ 


['Canyon.. 


kif. 


«tf^:,:.«)00... 


SMwnp 


fWte 


KMku  Cav»  V 


...>■*  i^-—^ 

?■■»     -S.tv-.i. 


•••.-^■-..,' 


'L    '  ^  ?  ^••f' -■'•■/' 


r.-V  ■■."'^7''  ,•■••.-'■.      ■„.'"* '■\\V-> "i  / 


„/-■ ■■-■■■,■■.'::.::■■'  ^ 


I       I  Critical  Habitat  Unit  1 1 

iHH  Critical  Habitat  for 

Munroidendron  racemosum  -  d 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


Miles 


0      1      2   Kilometets 


A 


(cxliii)  Kauai  11 — %fyrsine  linearifoiia- 
c  (684  ha;  1^691  ac) 

(A)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  442333, 
2445731; 442333.  2444698;  440696. 
2444413; 437673.  2443278;  437145. 


.2443341; 437172.  2443520;  437271.  2444038; 438362. 2444127;  438675. 

2443636;  437235,  2443770;  437262.  2444351; 438907,  2444154;  438997. 

2443895; 437467.  2443931;  437476.  2444297; 438675,  2444449;  438344, 

2444011; 437718. 2443913;  437915.  2444431; 438272. 2444411;  437909. 
2444047; 437977. 2444118;  438031.   .   2445539; 442203.  2445834;  return  to 

2444065;  438076.  2444083;  438174.  starting  point. 

2443957;  438237.  2444083;  438353,  (B)  Note:  Map  143  follows: 
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Map  143  Unit  11  -  Myrsine  UnearfoUa  -  c 

i 

y^^iX^e-^     ( 

Hm»kap»i  Utaehjf^        l/^^\-              "'^'^^uhio'^                         •^; 

^^I'y^t           KJgsri 

KittttuBMAT       '^'<-r<  >iimih,ak»^-''M  ^            r-   .-         ^■^V^^\„«.i~''.-- 

tAltliaM  Altort     .^^^^i^H^L-^Sl!^^' i.^                        !  -i  .>■.;■;' t.  •;«j|  .' *"                               ••      v^  ..               ;.^V     ■   /   •            .,      'J   : 

J^-  ^^**<^^'^|^-ijiP^m^^  "^i  "^*--T-v^rs;s  -■  •  /  '-•■ 

J^ZS^'^'s^     ^^^""y^tx                                    /^^^'fcl 

^\  Vfc^c-^-           i.*                y. .■■■■■"         1           \            •t;.'i>'y  '  PtMmnul.^J,^^^..-'-.     ir  ^\-.      \    :    vi- 

A              ">     ~~\^  .^-.^              Bi\^  J        ^'■■-                   \              -■■•'.rtODtr      >'•■■■•■..          •■^^^v   -.  ■         ^V    X'  .~"^''." 

HBImMpW    Xi^L>^      /CiT  .  3  ,.• 

hIUUm^^^       _4fBKBJ   ^^^^^v                      •        .jir     '  ' 

;?.:-..i»          -.J      VC^V""-.    I     -''•''' ■j^-'"'?.i^wm^^ 

^'^-        Swmnp      V'j3»bv ^^/K     . 

^       ^::k         -::::^    8c;i.. 'o,/;-|j£,>9'^    \ -^^./'n— ^^  ^^       -..v^  ;>-.;•= 

'••:^             -f  i  ■'-\x.-^^-"u  <-..,             ^r. ---^  ...v  f ^.-5,\^.\./ 

•■***  '—*'<»•                                     \^     \.                    ^-        ...    V                                                              ■■-•»:      :  ,-■     l.;/"         "   V......    ....-•  *  •  '.   \ 

:'             /•••■■"■'                 \  '\   n-,ar..A   '>         ^*    .;.^-"''l.  ^^•■■/>.-xr"--;;i\:.-.v-''^r'^ 

-^.,.-*--:._^                                     *»        \^      ^:     /      t       •■.-*■     ■            ■._                 .*■;_.:'                           V-'^-'  _?";'    ■    r      .     -"'              *    ;—'•'.--■"' 

1       t  Critical  Habitat  Unit  11 

mD  Critical  Habitat  for                                    ?        !        }  ^'^ 

(^"7 

Afyrsine  Imearfdlia  -  c                              ' ' 

/\/   Elevation  (1,000-ft  contours)                       Q_)     f  K.»ometm 

N 

/\/  MajorRoad 

/\/  Coastline 

(cxliv)  Kauai  11— Myrsine  linearifoha—  2455134;  440577.  2454992;  440294, 

d  (286  ha;  707  ac)  2454127;  440499, 2454060; 440485, 

2453995;  440492, 2453950; 440484, 

(A)  Unit  consists  of  the  following  63  2453922;  440461,  2453865;  440450, 

boundary  points:  Start  at  439347,  2453851;  440432,  2453815;  440421, 

2452789; 439324, 2452794; 439098,  2453780;  440412,  2453745;  440410, 

2452402;  438924,  2452225;  438478,  2453716; 440404, 2453694;  440384, 

2451772; 438422, 2451715;  438396,  2453655; 440378,  2453623;  440380, 

2451689;  438313,  2451903;  438586,  2453590; 440370, 2453517;  440363, 

2452835; 438813,  2453426;  439200,  2453496; 440355, 2453461;  440350, 

2453198; 439382,  2453721;  439337,  2453451; 440333, 2453428;  440315, 

2454084; 439541,  2454152;  439654,  2453408; 440288, 2453388;  440275, 

2455463; 439655,  2455470;  440286,  2453381; 440244, 2453334;  440223, 


2453322; 440199, 2453305;  440147, 
2453289;  440119,  2453282;  440093, 
2453280;  439987.  2453284;  439962. 
2453283; 439924. 2453275;  439905. 
2453264; 439787.  2453162;  439724. 
2453135; 439639.  2453119;  439600, 
2453107; 439553. 2453082;  439503. 
2453046;  439481,  2453022:  439473, 
2452985; 439464,  2452963;  439414, 
2452909; 439390,  2452876:  439355, 
2452801;  return  to  starting  point. 

(B)  Note:  Map  144  follows: 


\ 
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Map  144  Unit  11  -  Myrsine  Unearfolia  -  d 


tMuMikI 


(cxlv)  Kauai  11 — Myrsine  linearifolia — e  2450013 

(346  ha;  854  ac)  2450473 

2450859 

(A)  Unit  consists  of  the  following  37  2451237 

boundary  points:  Start  at  435236,  2451370 

2449351;  435214,  2449343;  4.34747,  2451623 

2449168; 434654. 2449245; 433915.  2451934 

2449865; 433804,  2450325; 434145,  2452504 

2450488; 434338.  2450503; 434390,  2450124 

2450429; 434502, 2450436; 434502,  2449375 

2450273; 434628,  2450169; 434865,  2449384 

2450147; 435006,  2450006; 435214.  2449384; 


435244, 2450221 
435185, 2450740 
435177,2451044 
435162.2451259 
435244, 2451497 
435140. 2451756 
435128. 2452353 
435771,2452090 
435496, 2449449 
435292, 2449379 
435247, 2449385 
return  to  starting 


; 435251. 

435133, 
; 435274, 
; 435162, 
; 435296, 

435140, 
; 435588, 
; 436320, 
; 435298, 

435269, 
; 435234, 
po^nt. 


(B)  Excluding  1  area  bounded  by  the 
following  11  points  (<1  ha,  1  ac):  Start 
at  434908, 2449290;  434890,  2449251; 
434848,  2449239;  434839, 2449258; 
434834,  2449277; 434833, 2449281; 
434881. 2449297;  435011, 2449352; 
435005, 2449310; 434948. 2449300; 
434908.  2449290;  return  to  starting 
point. 

(C)  Note:  Map  145  follows: 
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Map  145  Unit  11  -  Myrsine  BnearfoUa  -  e 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Afyrsine  linearfolia  -  d 

Elevation  (1,000-ft  contours) 

/S/  Major  Road 

/\/  Coastline 


1         2  Miles 


0     I     2   Kilometeis 


(cxlvi)  Kauai  11 — Myrsine  linearifoli 
f(135ha;334ac) 

(A)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  448856, 
2449342; 448879, 2449102; 448899, 
2448999; 449002, 2448742;  448894, 
2448428; 448894,  2448078;  448920, 


2447996 
2447718 
2447609 
2447404 
2447738 
2448006 
2448356; 


448961, 
448964, 
448665, 
448498, 
448322, 
448147, 
447981, 


2447831; 
2447690; 
2447400; 
2447589; 
2447877; 
2448186; 
2448434; 


448961,  2448968; 448049,  2449503;  448160. 

448881,  2449510; 448320,  2449476;  448515. 

448662.  2449449;  448732, 2449449; 448783, 

448384,  2449616;  448980,  2449613;  449250, 

448286,  2449685;  448853,  2449375;  return  to 

447988,  starting  point. 

448470,  (B)  Note:  Map  146  follows: 
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Map  146  Unit  11  -  Myrsine  UnearfoUa  -f 


HMBmach, 
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1   1  Critical  Habitat  Unit  11 

inmillH  Criucal  Habitat  for 

Myrsine  linearfolia  -f 

0    )    2  Miles 

1 i    1 

y^C^ 

r    '*^     / 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 

0  1   2  Kilometers 

1 !   i 

K-> 

» 

(cxlvii)  Kauai  11 — Nothocestrum 
peltqtum — a  (427  ha;  1,056  ac) 

(A)  Unit  consists  of  the  following  418 
boundary  points:  Start  at  433577, 
2447086; 433840, 2445888;  433837, 
2445891; 433826, 2445896; 433791, 
2445897; 433775,  2445901;  433758. 
2445896; 433730,  2445871;  433708. 
2445866; 433689,  2445873;  433675. 
2445873; 433653,  2445857;  433650, 
2445838; 433656, 2445820;  433690. 
2445778; 433718,  2445762;  433735. 
2445756;  4337.50.  2445748;  433756. 
2445723; 433755,  2445706;  433759, 
2445665; 433764,  2445656;  433781, 
2445647; 433824, 2445642;  433851. 
2445636; 433868. 2445628;  433879. 
2445615; 433881.  2445595;  433867, 


2445582; 
2445587; 
2445596; 
2445575; 
2445524; 
2445509; 
2445496; 
2445498; 
2445494! 
2445475; 
2445470; 
2445463; 
2445448; 
2445437; 
2445428; 
2445391; 
2445365; 
2445346: 


433854, 
433805, 
433772, 
433770, 
433772. 
433749, 
433717. 
433696, 
433668, 
433647, 
433628. 
433616, 
433604, 
433595, 
433599, 
433614, 
433629. 
433639. 


2445582; 
2445594; 
2445590; 
2445538; 
2445519; 
2445500: 
2445497; 
2445499; 
2445480: 
2445474; 
2445467; 
2445456; 
2445445; 
2445433; 
2445420; 
2445376; 
2445356: 
2445336; 


433827, 
433787, 
433763. 
433773. 
433762. 
433732, 
433708. 
433686. 
433655. 
433635, 
433621, 
433609, 
433598, 
433595. 
433611. 
433620. 
433637. 
433641. 


2445327; 
2445311; 
2445305; 
2445309; 
2445329; 
2445346; 
2445358; 
2445374; 
2445388: 
2445398; 
2445403; 
2445398; 
2445386; 
2445394; 
2445410; 
2445424; 
2445445; 
2445457; 


433641, 
433625, 
433611. 
433600, 
433586, 
433577, 
433568. 
433565. 
433563. 
433561, 
433548, 
433494, 
433469, 
433459, 
433455, 
433452. 
433450. 
433448. 


2445319; 
2445307; 
2445307; 
2445313; 
2445341; 
2445353; 
2445366; 
2445381; 
2445395; 
2445399; 
2445403; 
2445388; 
2445388; 
2445402; 
2445416; 
2445436; 
2445450; 
2445461; 


433637. 
433619. 
433604. 
433591. 
433582. 
433573. 
433567. 
433564. 
433562. 
433556. 
433527. 
433477. 
433463. 
433456. 
433452; 
433451. 
433449. 
433446. 
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2445465 
2445470 
2445464 
2445452 
2445440 
2445421 
2445424 
2445435 
2445444 
2445455 
2445462 
2445464 
2445466 
2445460 
2445445 
2445424 
2445390 
2445366 
2445351 
2445336 
2445324 
2445297 
2445263 
2445247 
2445238 
2445227 
2445221 
2445216 
2445197 
2445158 
2445142 
2445133 
2445122 
2445127 
2445142 
2445153 
2445154 
2445137 
2445112 
2445101 
2445093 
2445069 
2445052 
2445034 
2445014 
2444996 
2444994 
2444997 
2444989 
2444991 
2445012 
2445036 
2445082 
2445098 


; 433442, 

2445467; 

; 433431, 

2445468; 

; 433420, 

2445459; 

; 433405, 

2445444; 

; 433373. 

2445432; 

; 433332. 

2445422; 

: 433307. 

2445428; 

; 433272. 

2445440; 

; 433247. 

2445450; 

; 433237. 

2445459; 

; 433226, 

2445466; 

; 433201, 

2445464; 

; 433187, 

2445464; 

; 433179, 

2445455; 

; 433180, 

2445437; 

; 433199. 

2445416; 

; 433249. 

2445376; 

; 433268, 

2445357; 

; 433279, 

2445342; 

; 433298, 

2445333; 

; 433316, 

2445313: 

; 433334, 

2445273; 

; 433353, 

2445252; 

; 433375, 

2445242: 

; 433401, 

2445232; 

; 433422, 

2445223; 

: 433450, 

2445220; 

; 433471. 

2445210; 

; 433506, 

2445166; 

; 433515, 

2445153; 

; 433510, 

2445136; 

; 433505, 

2445128; 

: 433495, 

2445122; 

; 433480, 

2445134; 

; 433469, 

2445149; 

; 433464, 

2445154; 

; 433455, 

2445147; 

; 433446, 

2445124; 

; 433441, 

2445104; 

; 433432. 

2445099; 

; 433413. 

2445082: 

; 433387. 

2445061; 

; 433380. 

2445044; 

; 433381. 

2445023; 

: 433379, 

2445000; 

; 433370, 

2444993; 

; 433357, 

2444996; 

; 433345, 

2444992; 

;433330, 

2444988; 

; 433307, 

2444999; 

; 433274, 

2445023; 

; 433236, 

2445061; 

; 433207, 

2445091; 

; 433195 

2445100; 

433438, 
433426, 
433413, 
433396, 
433344, 
433317, 
433288, 
433260. 
433242. 
433233. 
433221, 
433193, 
433181, 
433179. 
433192. 
433225. 
433262. 
433274. 
433287, 
433312, 
433323, 
433342, 
433362, 
433386, 
433411, 
433432. 
433460, 
433482. 
433514. 
433512, 
433508, 
433500, 
433487, 
433474, 
433467, 
433457, 
433452, 
433444, 
433438. 
433423. 
433395. 
433382. 
433380, 
433380, 
433377, 
433363. 
433351, 
433337, 
433322, 
433290, 
433259, 
433216, 
433201, 
433189, 


2445105 
2445100 
2445090 
2445076 
2445066 
2445051 
2445035 
2444993 
2444972 
2444959 
2444955 
2444960 
2444973 
2444972 
2444959 
2444943 
2444920 
2444892 
2444873 
2444854 
2444843 
2444831 
2444816 
2444804 
2444799 
2444809 
2444822 
2444823 
2444823 
2444816 
2444794 
2444785 
2444765 
2444746 
2444745 
2444755 
2444764 
2444762 
2444760 
2444767 
2444783 
2444816 
2444848 
2444881 
2444908 
2444939 
2444950 
2444964 
2444971 
2444981 
2444994 
2445005 
2445004 
2444996 


433182, 
433173, 
433168, 
433159, 
433147, 
433139, 
433142, 
433163, 
433166, 
433153, 
433138, 
433105, 
433082, 
433066, 
433058. 
433060. 
433069, 
433078, 
433092, 
433113, 
433138. 
433144, 
433143, 
433124, 
433108, 
433077, 
433054, 
433047, 
433028, 
433011, 
432993, 
432986, 
432993, 
432976, 
432951, 
432944, 
432936, 
432914, 
432899, 
432887, 
432892, 
432916, 
432923. 
432933, 
432933, 
432932, 
432927, 
432915, 
432897, 
432878. 
432865. 
432846. 
432830. 
432812. 


2445104 
2445094 
2445082 
2445071 
2445060 
2445045 
2445021 
2444982 
2444968 
2444957 
2444957 
244-4969 
2444973 
2444967 
2444952 
2444935 
2444904 
2444882 
2444865 
2444850 
2444838 
2444823 
2444809 
2444798 
2444802 
2444818 
2444823 
2444824 
2444822 
2444803 
2444790 
2444775 
2444751 
2444744 
2444751 
2444759 
2444764 
2444760 
2444762 
2444774 
2444797 
2444838 
2444864 
2444897 
2444926 
2444945 
2444958 
2444967 
2444974 
2444986 
2444999 
2445005 
2445001 
2444993 


433177. 
433172. 
433164. 
433154. 
433142. 
433140. 
433156. 
433166. 
433160, 
433144, 
433130, 
433093, 
433074, 
433062, 
433059, 
433064, 
433075, 
433084, 
433104. 
433129, 
433143, 
433144, 
433135, 
433119, 
433094, 
433063, 
433052, 
433039, 
433019, 
433082, 
432986, 
432988, 
432985, 
432960. 
432948. 
432939, 
432925. 
432908. 
432891, 
432887. 
432903, 
432921, 
432929, 
432934, 
432933, 
432930, 
432921, 
432907, 
432883, 
432872, 
432855, 
432838, 
432821, 
432801. 


2444987;  432788,  2444983;  432772. 
2444979; 432761, 2444976;  432744, 
2444977; 432730, 2444975; 432714, 
2444977;  432710,  2444979;  432706, 
2444980; 432698, 2444983;  432692, 
2444979;  432689,  2444973: 432688. 
2444963; 432681, 2444920; 432680, 
2444909;  432670,  2444895;  432664. 
2444887; 432659, 2444878;  432657. 
2444870; 432657,  2444858;  432655. 
2444834; 432653, 2444828;  432648, 
2444816;  432642,  2444806;  432640. 
2444794;  432644,  2444781;  432650, 
2444769; 432655,  2444759;  432657. 
2444744; 432652, 2444736; 432645. 
2444730;  432634,  2444723;  432606, 
2444708; 432584.  2444702;  432554, 
2444687;  432542.  2444682;  432534, 
2444675; 432528,  2444668;  432520. 
2444659;  432513.  2444645;  432507. 
2444636;  432500.  2444628;  432490. 
2444621; 432480, 2444618;  432473, 
2444616; 432465, 2444617;  432453, 
2444622; 432444,  2444625;  432437, 
2444621;  432427.  2444610;  432417, 
2444591; 432405,  2444574;  432401, 
2444563;  432401,  2444556;  432401. 
2444546;  432400.  2444539;  432399. 
2444527; 432393. 2444513;  432387, 
2444505;  432387,  2444498;  432388, 
2444489; 432389, 2444479;  432386. 
2444468; 432379.  2444452;  432369, 
2444432; 432357, 2444408;  432350. 
2444397; 432346, 2444391;  432343. 
2444389;  432340,  2444387; 432336. 
2444386; 432313.  2444377;  432297, 
2444371;  432275,  2444356;  431-885, 
2444462; 431820,  2444555;  431615, 
2444657;  431445,  2445015;  431137, 
2445031;  431104,  2445078;  431153. 
2445133; 431083,  2445402;  430991, 
2445457; 430977, 2445767; 431060, 
2445963;  431278,  2446215;  431483. 
2446536; 431491,  2446759;  431622. 
2446390;  431522.  2446121;  431622, 
2445871; 431312,  2445542;  431632, 
2445303;  432001,  2445941;  431961, 
2446460; 431624,  2446959;  431732, 
2447115; 432759,  2446609;  432659, 
2446240;  432948,  2446150;  433397, 
2446440;  433257,  2446958;  return  to 
starting  point. 

(B)  Note:  Map  147  follows: 
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Map  147  Unit  11  -  Nothocestrum  peltatum  -  a 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Nothocestrum  peltatum  -  a 

.     Elevation  (1,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


2  Miles 


0     1      2   Kilometers 


(cxlviii)  Kauai  11 — Nothocestrum 
peltatum— h  (1,464  ha;  3,617  ac) 

(A)  Unit  consists  of  the  following  125 
boundary  points:  Start  at  433416, 
2449553; 433413, 2449527;  433251. 
2449306;  433081,  2449255;  432650. 
2449255; 432630,  2449144;  432587, 
2449098;  433711,  2448846;  432893, 
2448778; 432382. 2448880;  432382. 
2448693; 432638, 2448625;  432638, 
2448387; 432433, 2448387; 432416, 
2447995; 432432.  2447806;  432433. 
2447791; 432672, 2447739;  432961, 
2447978; 433336. 2448182;  433424, 
2447780; 432918, 2447407;  432609. 
2447647;  432320,  2447497;  432136, 
2447629;  432001.  2447726;  431369. 
2447027; 431298,  2446522;  430955, 


2445963; 
2445406; 
2445126; 
2445354; 
2446167; 
2446389; 
2446421; 
2446468; 
2446474; 
2446550; 
2447503; 
2448103; 
2449170; 
2449352; 
2449433; 
2449466; 
2449477; 
2449517; 


430827, 
430405. 
429144, 
429654, 
429485, 
429094, 
428912, 
428911, 
428793, 
428747. 
427660. 
429733, 
429968, 
430418, 
430355, 
430335, 
430307, 
430313, 


2445619; 
2445422; 
2445121; 
2446125; 
2446305; 
2446389; 
2446468; 
2446468; 
2446542; 
2446566; 
2447675; 
2449052; 
2449152; 
2449395; 
2449451; 
2449474; 
2449482; 
2449532; 


430759, 
429257, 
429062, 
429591, 
429263, 
428972, 
428912. 
428904. 
428773. 
427960, 
427505, 
429708, 
430437, 
430369, 
430349, 
430318« 
430312, 
430320, 


2449553; 
2449596; 
2449641; 
2449750; 
2449796; 
2449754; 
2449693; 
2449646; 
2449674; 
2449834; 
2449985; 
2450041; 
2449970; 
2449956; 
2449867; 
2449890; 
2449810; 
2449792; 


430331, 
430354, 
430348, 
430384, 
430471, 
430583, 
430696, 
430819, 
430918, 
430927, 
430993, 
431153, 
431285. 
431449. 
431605. 
431699. 
431864. 
432047. 


2449565; 
2449622; 
2449666; 
2449766; 
2449787; 
2449736; 
2449656; 
2449646; 
2449717; 
2449905; 
2450032; 
2450008; 
2449942; 
2449886; 
2449895; 
2449876; 
2449801; 
2449787; 


430346. 
430355. 
430376, 
430406, 
430527, 
430635. 
430720. 
430899. 
430904. 
430955. 
431068. 
431238, 
431360, 
431497, 
431657, 
431765. 
431981. 
432113. 
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2449740; 
2449679; 
2449806; 
2449961; 
2450083; 
2450182; 
2450304; 


432217. 
432344. 
432471. 
432579. 
432523. 
432565. 
432475, 


2449712; 
2449744; 
2449904; 
2450036; 
2450130; 
2450262; 
2450313; 


432259. 
432419. 
432504. 
432551. 
432523. 
432523. 
432452. 


2450337;  432461,  2450375;  432480, 
2450426; 432490.  2450478;  432501. 
2450529; 432504.  2450525;  432504, 
2450527;  433152.  2450085;  433399. 
2449754;  433399.  2449709;  433419. 
2449599;  return  to  starting  point. 


(B)  Excluding  1  area  bounded  by  the 
following  4  points  (3  ha,  8  ac):  Start  at 
433109,  2447775;  432932,  2447668; 
432827. 2447751;  433094.  2447922; 
return  to  starting  point. 

(C)  Note:  Map  148  follows: 
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-^^'-  "             ■■-  •             'Jt 

^"^RF^^ 
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N«^                             -.J. 
-         y^^ 

/V^iy... ,  ;-i\ 
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A^^StWvJ 

/^x  V,^*-:^^^^^^^^K/^ "                     \           <v^.^>  '  Puw«nu«.;«^:.•:.• 
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>-      X^-Ac,  c:: 
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^&.-       *  1 1  '^•^^  s         <.^  ^f 

■  <•■•..■.-■        . .  ;^-...  J 

CID  Critical  Habitat  Unit  1 1 

mPI  Critical  Habitat  fiar                                    \       \       .f  '^^ 

(^^) 

Nothocestrum  peltatum  -  b                       ' ' ' 

A     Elevation  (1,000-fL  contours)                     ?    |     f  Ki»«n«crs 

K~> 

A/  MajorRoad 
/N/  Coastline     , 

(cxlix)  Kauai  11 — Nothocestrum 
peltatum— c  (80  ha;  198  ac) 

(A)  Unit  consists  of  the  following  36 
boimdary  points:  Start  at  433467. 
2449537;  433459.  2449601;  433480. 
2449629;  433550.  2449670;  433792. 
2449721;  433887. 2449924;  434015. 
2449995;  434094.  2449780;  434354. 


2449721; 
2449541; 
2449346; 
2449344; 
2449297; 
2449277; 
2449253; 
2449242; 


434409. 
434688. 
434991, 
434988, 
434833. 
434839. 
434844. 
434833. 


2449470; 
2449346; 
2449346; 
2449343; 
2449281; 
2449258; 
2449248; 
2449239; 


434457. 
434987. 
434991. 
434881. 
434834. 
434842. 
434839. 
434684. 


2449151;  434469,  2449071;  434362, 
2448856;  434336,  2448850;  434055, 
2448781; 433923, 2449012;  433812, 
2449135;  433688,  2449191;  433660, 
2449263;  433664,  2449351;  433588. 
2449442;  433509,  2449482;  return  to 
starting  point. 

(B)  Note:  Map  149  follows: 
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Map  149  Unit  11  -  Nothocestrum  peltatum  -  c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Nothocestrum  peltatum  -  c 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


1         2  Miles 


0     1      2   Kilometers 


(cl)  Kauai  11 — Peucedanum 
sandwicense — b  (579  ha;  1,430  ac) 

(A)  Unit  consists  of  the  following  91 
boundary  points:  Start  at  426832, 


2447995;  426843, 2448011 
2448288;  427346, 2448293 
2448542; 427623. 2448630 
2448868; 428291, 2449244 
2449309;  428313.  2449411 
2449507;  428142, 2449672 
2449814;  428029, 2449922 
2449990; 428017, 2450120 
2450279; 428034, 2450399 
2450404;  428245,  2450302 
2450155;  428364, 2450024 
2449944;  428523,  2449882 


426810, 
427357, 
427799, 
428313. 
428205. 
428131, 
428017, 
428017. 
428142. 
428302. 
428409, 
428637, 


2449819;  428705,  2449689;  428847, 


2449649 
2449587 
2449649 
2449649 
2449587 
2449586 
2449481 
2449371 
2449371 
2449363 
2449342 
2449321 
2449310 
2449277 
2449229 
2449194 
2449156; 


429000, 
429341, 
429677, 
430006, 
430011, 
430177, 
430221, 
430420. 
430430, 
430463, 
430485, 
430531, 
430534, 
430559, 
430616, 
430623, 
430619. 


2449604; 
2449592; 
2449672; 
2449598; 
2449592; 
2449564; 
2449420; 
2449392: 
2449364; 
2449355; 
2449333; 
2449315; 
2449307; 
2449254; 
2449214; 
2449173; 
2449138: 


429194, 
429501, 
429876, 
430009, 
430066, 
430182, 
430359. 
430437, 
430451. 
430474. 
430527. 
430531. 
430545. 
430604. 
430623. 
430616, 
430629, 


2449119;  430643.  2449106;  430666, 
2449092;  430680.  2449072;  430824, 
2449050;  430232.  2448299;  429895, 
2447790; 429381, 2447752; 429032. 
2447740;  428839.  2447641;  428767. 
2447635; 428380. 2447414;  427650. 
2447613; 427235. 2447592; 427185. 
2447661; 427161.  2447669;  427157, 
2447676; 427157.  2447711;  427175. 
2447754; 427176. 2447775;  427171, 
2447800;  427160.  2447815;  427124, 
2447837; 427084, 2447847; 427039, 
2447867; 426997,  2447892;  426981, 
2447902;  426958.  2447923;  426944, 
2447941;  426907,  2447965;  426847, 
2447992;  return  to  starting  point. 
(B)  Note:  Map  150  follows: 
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Map  150  Unit  11  -  Peucedanum  sandwicense  -b                              j 
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1       1  Critical  Habitat  Unit  11 

mmil  Critical  Habitat  for                                     ®     "  |       .f  Miles 

^■■) 

Feucedamon  sandwicense  -  b                     ' "- — 

.      Elevation  (1,000-ft.  contours)                           0__I_2   Kilometers 

tZJ 

A/  Major  Road 

/\/  Coastline 

(cli)  Kauai  11 — Peucedanum 
sandwicense — c  (181  ha;  447  ac)  . 

(A)  Unit  consists  of  the  following  48 
boundary  points:  Start  at  435634. 
2452896;  435550,  2452817;  435535, 
2452664; 435497, 2452553; 435413, 
2452410; 435407,  2452304;  435487, 
2452193; 435630, 2452061;  435773, 
.2451976; 435831, 2451875:  435969, 
2451706;  436054.  2451547;  436080. 


2451431; 
2451177; 
2451140; 
2451574; 
2451902; 
2451976; 
2452114; 
2452161; 
2452225; 
2452437; 


436043. 
435995, 
435619, 
435376, 
435206, 
434904, 
434745, 
434438, 
434226, 
434306, 


2451304; 
2451108; 
2451272; 
2451759; 
2451981; 
2452029; 
2452198; 
2452167; 
2452320; 
2452516; 


436064, 
435757, 
435503. 
435270. 
434989, 
434851, 
434544, 
434295, 
434258, 
434216, 


2452564; 434189. 2452680;  434269, 
2452749; 434385, 2452775;  434512, 
2452849; 434629, 2452913;  434714, 
2452971;  434804,  2453108;  434909, 
2453188;  434989,  2453272;  435010. 
2453389;  435090,  2453452;  435301, 
2453468;  435423,  2453341;  435552, 
2453315;  435559,  2453209;  return  to 
starting  point. 

(B)  Note:  Map  151  follows: 
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Map  151  Unit  11  -  Peucedanum  saiuhvicense  -  e 
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^3  Critical  Habitat  Unit  1 1 

IB  r«»i«iH.Ki...ft^                                    0        I        2  Mifci 

/*-) 

Peucedanum  sandwicense  -  c                    ' ' ' 

.A     Hevatiood.OOO-ft.  contours)                     ?=J— ?  ^^^^°"*^ 

K^ 

/V  MajorRoad 
/V  Coastline 

(clii)  Kauai  11 — Phyllostegia 
knudsenii — a  (297  ha,  735  ac) 

(A)  Unit  consists  of  the  following  265 
boundary  points:  Start  at  438184, 


2444684 
2444861 
2444693 
2444733 
2444929; 
2445136 
2445136 
2445047 
2445096 
2444949 
2444762 
2444791 
2444723 
2444418 
2444202 


438270. 2444792 
438555, 2444861 
438899,  2444575 
439185, 2444831 
439598.  2444880: 
439795, 2445214 
440316, 2444919 
440661,  2445106 
440759,2444831 
440474, 2444850 
440188,  2444693 
439933,  2444880 
439933,  2444605 
439490,  2444349 


439195,  2444064;  439037, 


438407. 
438624. 
438978, 
439490, 
439598, 
440110, 
440503. 
440788, 
440720. 
440493, 
440188, 
439962, 
439775, 
439362, 


2444054 

2443946 

2443897 

2443749 

2443808 

2443494 

2443140 

2443228; 

2442855; 

2442858 

2442867 

2442885 

2442899; 

2442920; 

2442948 

2442977 

2443006 

2443036 

2443064; 


439027, 
438634, 
438358, 
438034. 
437384. 
437473, 
437069, 
435545. 
435534, 
435556, 
435585. 
435608. 
435627. 
435658, 
435673, 
435688, 
435698. 
435708, 
435722, 


2443818; 
2444025; 
2443858; 
2443681; 
2443720: 
2443268; 
2443228; 
2442770; 
2442855; 
2442862; 
2442876; 
2442891: 
2442904; 
2442932: 
2442959; 
2442995; 
2443024; 
2443047; 
2443078; 


438949. 
438516, 
438348, 
437984, 
437571. 
437227. 
436774. 
435532. 
435543, 
435571. 
435598. 
435619. 
435642. 
435668. 
435681. 
435693, 
435704. 
435715. 
435725, 


2443086; 
2443103: 
2443127: 
2443149; 
2443169; 
2443186; 
2443194; 
2443202; 
2443208: 
2443223: 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375: 
2443403: 
2443456; 
2443502; 


435729. 
435738. 
435749. 
435757, 
435778, 
435804, 
435842, 
435874. 
435904. 
435942. 
435958, 
435979, 
436010, 
436048, 
436080, 
436095, 
436107. 
436118, 
436134, 


2443093 
2443112 
2443138 
2443155 
2443179; 
2443188; 
2443199 
2443204; 
2443211; 
2443232 
2443255 
2443271 
2443297 
2443332 
2443358 
2443390 
2443421 
2443477 
2443520; 


435735, 
435743, 
435753, 
435766, 
435790. 
435821. 
435861. 
435889. 
435933. 
435949, 
435969, 
435993, 
436032, 
436064, 
436089, 
436100. 
436113. 
436123, 
436146, 
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2443534 
2443554 
2443563 
2443562 
2443552 
2443540 
. 2443532 
2443528 
2443536 
2443558 
2443585 
2443631 
2443676 
2443696 
2443707 
2443714 
2443718 
2443724 
2443742 
2443763 
2443772 
2443776 
2443778 
2443785 
2443790 
2443801 
2443819 


436160. 
436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369, 
436392, 
436421, 
436460, 
436497, 
436534, 
436576, 
436611, 
436644, 
436666, 
436697, 
436726, 
436758, 
436788, 
436808, 
436823, 
436837, 
436845, 
436861, 


2443543 
2443560 
2443563 
2443557 
2443547 
2443537 
2443529 
2443531 
2443546 
2443572 
2443611 
2443655 
2443688 
2443700 
2443711 
2443716 
2443720 
2443731 
2443756 
2443769 
2443775 
2443776 
2443781 
2443786 
2443797 
2443807 
2443831 


436175, 
436213, 
436240, 
436265, 
436287, 
436315, 
436337, 
436357, 
436380, 
436403, 
436438, 
436478, 
436518, 
436558, 
436597, 
436630, 
436655, 
436678, 
436708, 
436745, 
436771, 
436799, 
436818, 
436829, 
436841, 
436852, 
436870, 


2443847; 436882, 2443863;  436890,  2444219; 437482,  2444211;  437497, 

2443877; 436900,  2443900;  436911,  2444205; 437541, 2444190;  437563, 

2443923;  436914,  2443936;  436914,  2444183; 437578,  2444179;  437593, 

2443948; 436913,  2443962;  436910,  2444170; 437610,  2444160;  437624. 

2443981; 436908, 2443995;  436908,  2444146; 437636,  2444132;  437651, 

2444013;  436911,  2444027;  436918,  2444119; 437671,  2444112;  437691, 

2444040;  436926,  2444047;  436933,  2444102; 437703,  2444093;  437722, 

2444055; 436942, 2444065;  436951,  2444082; 437732, 2444069;  437749, 

2444073; 436961,  2444084;  436969,  2444061; 437758, 2444058;  437768, 

2444094;  436975,  2444098;  436983,  2444060; 437780,  2444066;  437810, 

2444102;  436994,  2444107;  437009,  2444080; 437821,  2444088;  437831, 

2444108; 437026, 2444105;  437049,  2444100; 437833, 2444111;  437835, 

2444100;  437067,  2444092;  437076,  2444126; 437833,  2444139;  437827, 

2444089; 437106,  2444090;  437119,  2444163; 437822,  2444185;  437820, 

2444096;  437128,  2444104;  437133,  2444206;  4378W.  2444236;  437824, 

2444112; 437137, 2444122;  437144,  2444265; 437828,  2444292;  437836. 

2444130; 437156,  2444135;  437169,  2444314; 437843,  2444322;  437854, 

2444141; 437183, 2444150;  437191,  2444327; 437871, 2444328;  437887, 

2444154; 437202,  2444165;  437212,  2444323; 437909,  2444314;  437933, 

2444177;  437228,  2444198;  437239,  ^^  2444302;  437960,  2444289;  437984, 

2444213;  437245,  2444227;  437254,  2444274; 438007,  2444260;  438028, 

2444239;  437263,  2444246;  437278,  2444258; 438048,  2444258;  438072, 

2444240;  437294,  2444234;  437310,  2444260; 438087,  2444266;  438109, 

2444225; 437332, 2444217;  437351,  2444271; 438133, 2444273;  438164, 

2444217; 437370,  2444223;  437391,  2444270; 438196.  2444263;  438335. 

2444223;  437412,  2444226;  437428,  2444214;  return  to  starting  point. 

2444226;  437445,  2444223;  437462,  (B)  Note:  Map  152  follows: 


\ 
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Map  152  Unit  11  -  PhyUostegia  knudsenii  -  a 
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Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
PhyUostegia  knudsenii  -  a 

V    Elevation  (1,000-ft.  contours) 

/Sy  Major  Road 

/\/  Coastline 


2  Miles 


1      2   Kilometers 


J 


A 


(ciiii)  Kauai  11 — PhyUostegia 
waimeae — a  (364  ha;  901  ac) 

(A)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  437962, 
2444106: 439160, 2443328:  439020, 
2443250; 439191, 2443203;  439238, 
2443125; 439168, 2443024;  439316. 


2443017;  439440,  2442729;  439378.  2443468; 437067,  2443336;  437176, 

2442635; 436857,  2442223;  436732,  2443359; 437160,  2443499;  437246, 

2442270; 436483,  2442441;  436654.  2443585; 437246, 2443733;  437246, 

2442636; 436102, 2442659;  436086.  2443888; 437479.  2443943;  437487. 

2442721; 436188, 2442916:  436452,  2444013; 437760.  2443935;  return  to 

2442939;  436553.  2443095;  436444.  starting  point. 

2443235:436522.2443367:436857.  (B)  Note:  Map  153  follows: 
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Map  153  Unit  11  -  PhyUostegia  nwmeae  -  a 


A/ 

A/ 


Critical  Habitat  Unit  11    ^ 

Critical  Habitat  for 
PhyUostegia  waimecK  -  a 

Elevation  (1,000-ft.  contours) 

Maj(»-Road 

Coastline 


I         2  Miles 


c 


0      I      2   Kilometers 


(cliv)  Kauai  11 — PhyUostegia 
wawrana—h  (1.037  ha;  2.562  ac) 

(A)  Unit  consists  of  the  following  94 
boundary  points:  Start  at  439347. 
2452789; 439324. 2452794; 439098, 
2452402;  438924. 2452225;  438478. 
2451772;  438422.  2451715;  438390. 
2451682; 438377. 2451065;  438401. 
2450962;  438479.  2450630;  438493. 
2450567;  438089,  2450541;  438089. 
2450541;  435680.  2450387;  435730. 
2450798; 435638, 2451327;  435579. 
2451630; 435259.  2452025;  435007. 
2452319;  434729,  2452520;  434889, 
2452579; 435015. 2452520; 435301. 
2452562;  435394, 2452747;  435579, 
2453033;  435772, 2452831;  435822, 


2452915;  436041,  2452881;  436234,  2453623; 440380. 2453590;  440370, 

2453024; 436487,  2453309;  436579,  2453517; 440363.  2453496;  440355, 

2453217; 436697,  2453301;  436915,  2453461; 440350.  2453451;  440333. 

2453528; 437235,  2453788;  437412,  2453428; 44031^,  2453408;  440288. 

2454065; 437681, 2454384;  437891,  2453388; 440275,  2453381;  440244. 

2454115; 438067, 2453662;  438261,  2453334; 440223,  2453322;  440199, 

2453250;  438446.  2452906;  438681.  2453305; 440147.  2453289;  440119, 

2452687;  438942.  2453241;  439186.  2453282; 440093.  2453280;  439987. 

2453157;  439387.  2453291;  439530.  2453284; 439962.  2453283;  439924. 

2453988; 439594.  2453984;  439867.  2453275; 439905. 2453264;  439787. 

2453963; 440228.  2453946;  440337,  2453162; 439724,  2453135;  439639. 

2454039;  440401,  2454092;  440499,  2453119; 439600,  2453107;  439553, 

2454060;  440485,  2453995;  440492,  2453082; 439503, 2453046;  439481. 

2453950; 440484.  2453922;  440461.  2453022; 439473, 2452985;  439464, 

2453865;  440450.  2453851;  440432,  2452963; 439414,  2452909;  439390, 

2453815; 440421, 2453780;  440412,  2452876;  439355,  2452801;  return  to 

2453745;  440410,  2453716;  440404,  starting  point. 

2453694;  440384,  2453655;  440378.  (B)  Note:  Map  154  follows: 
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Map  154  Unit  11  -  Pkyllostegia  wawrona  -  b 
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1       1  Critical  Habitat  Unit  11 

mi  Critical  Habitat  for                              »        ?        I        ?  Miles 

mmtmmaamm                               fl          ,           -                                                      t                                                                       f   " '      "  —  -^                       f 

^) 

Fhyltostegia  wawrana  -  b                         ' ' '   , 

/Vv    eevation(l,000-a  contours)                         °     |     ?  Kilometers 

N 

A/  Major  Road 

/\/  Coastline 

(clv)  Kauai  11 — Phyllostegia  wawmna — 
c  (108  ha;  268  ac) 

(A)  Unit  consists  of  the  following  254 
boundary  points:  Start  at  436283, 


2443540;  436283,  2443542 
2443540; 436300.  2443537 
2443532; 436328. 2443529 
2443528; 436348,  2443531 
2443536; 436369,  2443546 
2443558; 436392,  2443572 
2443585; 436421. 2443611 
2443631; 436460,  2443655 
2443676;  436497,  2443688 
2443696; 436534,  2443700 
2443707; 436576,  2443711 
2443714; 436611.  2443716 
2443718; 436644,  2443720 
2443724;  436666,  2443731 


436287, 
436315, 
436337, 
436357, 
436380, 
436403. 
436438, 
436478, 
436518, 
436558, 
436597, 
436630, 
436655, 
436678, 


2443742; 436697, 2443756;  436708. 


2443763 
2443772 
2443776 
2443778 
2443785 
2443790 
2443801 
2443819 
2443847 
2443877 
2443923 
2443948 
2443981 
2444013 
2444040 
2444055 
2444073 
2444094 
2444102; 


436726, 
436758, 
436788, 
436808, 
436823, 
436837, 
436845, 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961, 
436975, 
436994, 


2443769; 
2443775; 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443936; 
2443962; 
2443995; 
2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107; 


436745, 
436771, 
436799. 
436818, 
436829, 
436841, 
436852, 
436870, 
436890, 
436911, 
436914, 
436910, 
436908. 
436918, 
436933. 
436951. 
436969. 
436983. 
437009, 


2444108 
2444100 
2444089 
2444096 
2444112 
2444130 
2444141 
2444154 
2444177 
2444213 
2444239 
2444240 
2444225 
2444217 
2444223 
2444226 
2444219 
2444205 
2444183; 


437026. 
437067, 
437106, 
437128. 
437137, 
437156, 
437183, 
437202, 
437228, 
437245, 
437263, 
437294, 
437332, 
437370, 
437412. 
437445, 
437482, 
437541, 
437578, 


2444105 
2444092 
2444090 
2444104 
2444122 
2444135 
2444150 
2444165 
2444198 
2444227 
2444246 
2444234 
2444217 
2444223 
2444226 
2444223 
2444211 
2444190 
2444179; 


437049, 
437076, 
437119. 
437133, 
437144, 
437169, 
437191. 
437212. 
437239. 
437254, 
437278, 
437310, 
437351. 
437391. 
437428. 
437462, 
437497, 
437563, 
437593, 
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2444170 
2444146 
2444119 
2444102 
2444082 
2444061 
2444060 
2444080 
2444100 
2444126 
2444163 
2444206 
2444265 
2444314 
2444327 
2444323 
2444302 
2444274 
2444258 
2444260 
2444271 
2444270 
2444214 
2444225 
2444323 
2444421 


437610, 
437636, 
437671. 
437703. 
437732. 
437758, 
437780, 
437821, 
437833, 
437833. 
437822. 
437818. 
437828. 
437843. 
437871. 
437909. 
437960. 
438007, 
438048, 
438087. 
438133. 
438196. 
438331, 
438361, 
438527, 
438749, 


2444160; 
2444132; 
2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444088; 
2444111; 
2444139; 
2444185; 
2444236; 
2444292; 
2444322; 
2444328; 
2444314; 
2444289; 
2444260; 
2444258; 
2444266; 
2444273; 
2444263; 
2444225; 
2444238; 
2444400; 
2444353: 


437624, 
437651. 
437691, 
437722. 
437749. 
437768. 
437810. 
437831. 
437835, 
437827, 
437820, 
437824, 
437836, 
437854, 
437887, 
437933, 
437984, 
438028, 
438072, 
438109, 
438164, 
438335, 
438331, 
438459, 
438642, 
438817, 


2444310 
2444306 
2444455 
2444566 
2444668 
2444817 
2444944 
2444795 
2444668 
2444532 
2444438 
2444370 
2444357 
2444276 
2444221 
2444238 
2444187 
2444204 
2444144 
2443991 
2444012 
2444076 
2444200 
2444115 
2443983 
2443923 


438876, 
439085. 
439230. 
439379. 
439660. 
439715, 
439770, 
439787, 
439707, 
439400, 
439336, 
439242, 
439208, 
439187, 
439093, 
439051. 
439025. 
438949. 
438966. 
438906. 
438812. 
438655, 
438553, 
438472. 
438412. 
438272. 


2444310 
2444387 
2444515 
2444595 
2444766 
2444893 
2444872 
2444706 
2444651 
2444506 
2444455 
2444408 
2444306 
2444263 
2444246 
2444204 
2444191 
2444195 
2444093 
2443970 
2444072 
2444170 
2444178 
2444072 
2443927 
2443949 


438957, 
439102. 
439302. 
439562. 
439694. 
439770, 
439787, 
439779, 
439447, 
439396, 
439285, 
439187, 
439217, 
439132, 
439072, 
439055, 
438995, 
438949, 
438974, 
438846, 
438757, 
438604, 
438519, 
438480, 
438370, 
438229. 


2443855;  438191,  2443851;  438174, 
2443808;  438118,  2443800;  438054,. 
2443864;  438059, 2443932;  437991, 
2443893; 437974,  2443898;  437927, 
2443928;  437871,  2443910;  437782, 
2443813;  437744,  2443830;  437688, 
2443842;  437637,  2443825;  437586, 
2443787; 437497,  2443796;  437467, 
2443774; 437412,  2443770;  437343, 
2443719;  437343,  2443659;  437382, 
2443625;  437416,  2443523;  437373, 
2443510; 437305, 2443523;  437254, 
2443481; 437207.2443366; 437143. 
2443374; 437071.  2443387;  437028. 
2443434; 436922. 2443549;  436871, 
2443647;  436815,  2443634;  436786, 
2443613;  436709,  2443621;  436692, 
2443553;  436692,  2443515;  436637. 
2443468; 436594, 2443485;  436547, 
2443515;  436496,  2443515; 436445, 
2443485;  436390,  2443485;  436309, 
2443477; 436279,  2443506;  return  to 
starting  point. 

(B)  Note:  Map  155  follows: 
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Map  155  Unit  11  -  Phytlostegia  wawrana  -  c 
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C^  Critical  Habitat  Unit  11 

_  PriHr-iHahi^itfAr                                       0        1        2  Miles 

Fhyllostegia  wawrana  -  c                          ' ^ ' 

V    Hevation  (1,000-a  contours)                      *>     '     2  KikNiieias 

A      t                                                                                                            '        '         ' 

/V  MajorRoad 
/V  Coastline 

(clvi)  Kauai  W—Phylloste^a  2449733 

wawrana— d  (251  ha;  619  ac)  2449775 

2450005 

(A)  Unit  consists  of  the  following  46  2450080 

boundary  points:  Start  at  433484,  2450190 

2449698;  433602, 2449656;  433646,  2450304 

2449236;  433339, 2448655; 432657,  2450310 

2448174; 432163, 2448681; 432122,  2450478 

2448722;  431444,  2449890;  431449,  2450514 

2449886;  431497,  2449867;  4315lO.  2450402 

2449870;  431519, 2449867; 431617,  2450018 

2449892;  431723, 2449853;  431765,  2449707 

2449810;  431860, 2449801;  432043.  2449709; 


432311, 
432545. 
432579, 
432553, 
432565, 
432495, 
432489. 
432500. 
432509. 
432946. 
433402. 
433436. 
433419. 


2449650; 
2449959; 
2450036; 
2450092; 
2450262; 
2450310; 
2450474; 
2450525; 
2450514; 
2450251; 
2449727; 
2449707; 
2449599; 


432411. 
432548. 
432552. 
432527. 
432523. 
432495. 
432490. 
432509. 
432595, 
433218. 
433458. 
433399, 
433426. 


2449556;  433440.  2449604;  433457. 
2449622;  433480.  2449629;  return  to 
starting  point. 

(B)  Excluding  1  area  bounded  by  the 
following  10  points  (3  ha,  8  ac):  Start  at 
433368, 2449292;  433367,  2449352; 
433448, 2449426;  433546.  2449412; 
433567. 2449398; 433589. 2449323; 
433612. 2449262;  433588.  2449244; 
433567. 2449260;  433369.  2449255;      ' 
return  to  starting  point. 

(C)  Note:  Map  156  follows: 
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Map  156  Unit  11  -  Fhyllostegia  ivtnvrana  -  J 
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CZI  Critical  Habitat  Unit  11 

BBB  Critical  Habitat  for                                  <>       i       2  Miles 

(^) 

Fhyliostegiq  wawnoia  -  d                         ' ^ 

..  \     Elevation  (1,000-ft.  contours)                      °     \     ?  Ki»«««"s 

i^ 

A/ MajorRoad 

/\/  Coastline 

(clvii)  Kauai  11— P7ajJtago  princeps—h 
(126  ha;  312  ac) 

(A)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  433417. 
2449712; 433064. 2450297;  432997. 
2450736;  433229.  2450755;  433295. 


2450698;  433400.  2450797; 433470.  2450424;  434502. 2450339; 434426. 

2450783;  433314.  2450641;  433343,  2450225; 434563. 2450244; 434648. 

2450467;  433433.  2450528;  433461.  2450102; 434847.  2450097;  434833. 

2450230; 433598.  2450268;  433631.  2449960; 434956.  2449946;  434719. 

2450528;  433787.  2450301;  434024.  2449299; 433953.  2449833;  433457. 

2450348;  434104.  2450433;  434336.  2449709;  return  to  starting  point. 
2450509;  434374.  2450391;  434454,  (B)  Note:  Map  157  follows: 
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(clviii)  Kauai  ii—Plantago  princep»—c      2448986;  447125.  2450677;  447365. 
(244  ha;  603  ac)  2451166; 447582.  2451166;  447538. 

2450979: 447777. 2450536; 448254. 

(A)  Unit  consists  of  the  following  17         2450127;  448731,  2449889;  449310. 

boundary  points:  Start  at  448456,  2449923;  449617,  2451148;  449833, 


2451517; 450063,  2451208;  449872, 
2450704; 449708,  2450232;  449423, 
2449382; 449245,  2449149;  449068, 
2448933;  return  to  starting  point. 
(B)  Nots:  Map  158  follows: 
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Map  158  Unit  11  -  Plantago  princqK  -  c 


Critical  Habitat  Unit  11 

H  Critical  Habitat  for 

Plantago  princeps  -  c 

v    Elevation  (1,000-ft  contours) 

/\/  MajorRoad 

/\/  Coastline 


0 

E 


2  Miles 


31 


J 


0     1     2  Kilometers 


A 


(clix)  Kauai  11 — Plantago  princeps — d 
{77  ha;  189  ac) 

(A)  Unit  consists  of  the  following  17 
boimdary  points:  Start  at  434421, 


2452541; 434634,  2452659;  434776. 
2452663;  434894,  2452862;  434993, 
2452692;  435074,  2452644;  435221. 
2452678; 435334, 2452914; 435626, 
2452805; 435684,  2452743;  435571, 


2451808; 435202, 2451855;  435126, 
2452002;  434852.  2452163;  434885, 
2452271; 434757, 2452352;  434587. 
2452394;  return  to  starting  point. 
(B)  Note:  Map  159  follows: 
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Map  159  Unit  11  -  Piantago  princeps  -  d 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Piantago  princeps  -  d 

Elevation  (1,000-ft  contours) 

/V  MajorRoad 

/\/  Coastline 


I         2  Miles 


F=r 


0     I      2   Kilometers 


(clx)  Kauai  11 — Platanthera  holochila — 
a  (4,149  ha;  10,253  ac) 

(A)  Unit  consists  of  the  following  419 
boundary  points:  Start  at  443067, 
2445215; 443066.  2445209;  443066. 
2445190; 443083.  2445171;  443103, 
2445152; 443122. 2445132; 443135, 
2445115; 443140,  2445105;  443144. 
2445096;  443150.  2445078;  443152. 
2445059; 443153.  2445040;  443153, 
2445020; 443156.  2445003;  443158. 
2444995; 443163.  2444984;  443175. 
2444965;  443177.  2444962;  443193, 
2444946;  443196,  2444944;  443215, 
2444938;  443234,  2444932;  443240, 
2444927:  443252.  2444914;  443260. 
2444907:  443271.  2444898;  443281. 
2444890; 443290. 2444876; 443294, 
2444870:  443301,  2444851;  443307, 


2444833; 
2444815; 
2444778; 
2444740; 
2444721; 
2444702; 
2444695; 
2444664; 
2444647; 
2444608: 
2444579; 
2444555; 
2444548; 
2444543: 
2444532: 
2444514; 
2444483; 
2444469; 
2444456; 


443309, 
443320, 
443333, 
443346, 
443366. 
443385. 
443423. 
443440. 
443444. 
443452. 
443464. 
443483. 
443516, 
443553. 
443571. 
443598. 
443617. 
443647. 
443677. 


2444829 
2444796 
2444758 
2444728 
2444706 
2444699 
2444686 
2444655 
2444627 
2444591 
2444570 
2444551 
2444546 
2444537: 
2444521 
2444493 
2444477 
2444460 
2444459; 


443313. 
443327, 
443341. 
443352, 
443373, 
443403, 
443435, 
443443, 
443447, 
443459. 
443478. 
443497. 
443534. 
443557. 
443579. 
443610, 
443628, 
443666, 
443685. 


2444463 

2444464 

2444454 

2444440 

2444337 

2443933 

2443603 

2443428; 

2443054; 

2442734 

2442612 

2442437 

2442007 

2441627 

2441501 

2441376 

2441415 

2441371 

2441433; 


443703, 
443732, 
443760, 
443987, 
444117, 
444299, 
444425, 
444759. 
445513, 
445951, 
446381, 
446591, 
446686, 
446587, 
446641. 
446348. 
445543. 
445395. 
445261. 


2444469; 
2444458; 
2444446; 
2444415; 
2444107; 
2443729; 
2443555: 
2443295; 
2442838; 
2442593; 
2442489; 
2442195: 
2441764; 
2441543; 
2441436; 
2441177; 
2441183: 
2441421: 
2441357; 


443722. 
443740. 
443769, 
444047. 
444210. 
444347. 
444600. 
445253, 
445854, 
446214, 
446652, 
446694, 
446640, 
446587, 
446560. 
446122, 
445413, 
445382, 
445124. 


Federal  Register / Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations     9399 


2441205; 

2441263; 

2441356; 

2441603; 

2440690; 

2440461; 

2443829; 

2444225; 

2444619; 

2445044; 

2445293; 

2444610; 

2449091; 

2450061; 

2450114; 

2449570; 

2450345; 

2450491; 

2450886; 

2450842; 

2451091; 

2451089; 

2451047; 

2450964; 

2450796; 

2450559; 

2450415; 

2450373; 

2450325; 

2450286; 

2450206; 

2450109; 

2450051; 

2450028; 

2449982: 

2449879: 

2449853; 

2449767; 

2449702; 

2449671; 

2449631; 

2449548; 

2449463; 

2449414; 

2449318; 

2449261; 

2449220; 

2449145; 

2449107; 

2449088; 

2449066; 

2449000; 

2448971; 


444465, 

443699, 

442310, 

441623, 

440188, 

438358, 

439134, 

440174, 

441639, 

441039, 

440013, 

438008, 

436517, 

436433, 

435843. 

436073, 

436849. 

437845, 

438167, 

438403, 

438463, 

438434, 

438435, 

438472, 

438488, 

438581, 

438690, 

438731, 

438737, 

438717. 

438716, 

438744, 

438791, 

438831, 

438884, 

438904, 

438944, 

438974, 

439016, 

439037, 

439065, 

439102, 

439146, 

439200, 

439230, 

439260, 

439307, 

439361, 

439399, 

439433, 

439437, 

439508, 

439526, 


2441003; 

2441176; 

2441249; 

2441574; 

2440625: 

2443756; 

2443741; 

2444473; 

2445117; 

2445264; 

2445410; 

2445343; 

2449722; 

2450077; 

2449559; 

2450082; 

2450360; 

2450462; 

2450681; 

2451013; 

2451098; 

2451069; 

2450985; 

2450910; 

2450686; 

2450423; 

2450392; 

2450342; 

2450311: 

2450241; 

2450162; 

2450081; 

24^0036; 

2450010; 

2449918; 

2449863; 

2449813; 

2449738; 

2449687; 

2449642; 

2449586; 

2449480; 

2449435; 

2449362; 

2449287; 

2449242; 

2449169; 

2449126: 

2449097; 

2449078; 

2449023; 

2448984; 

2448944; 


444154, 

442976. 

441883, 

440236, 

439852, 

438446, 

439178, 

441068, 

441039, 

440672, 

438234, 

436790, 

436337. 

436359, 

435838, 

436483, 

437537, 

437816. 

438372, 

438416, 

438455, 

438425, 

438427. 

438501, 

438554, 

438621, 

438715, 

438736, 

438732, 

438713. 

438730, 

438765, 

438816, 

438850, 

438894, 

438919, 

438965, 

438999, 

439025. 

439044, 

439076, 

439114, 

439167, 

439220, 

439244, 

439277, 

439330. 

439382. 

439421. 

439437, 

439451, 

439516, 

439539, 


2448922; 

2448906; 

2448940; 

2448950; 

2448930; 

2448929; 

2448941; 

2448928; 

2448924; 

2448899: 

2448815; 

2448747; 

2448718; 

2448663; 

2448578; 

2448511: 

2448485; 

2448446; 

2448428; 

2448411; 

2448361; 

2448352; 

2448314; 

2448239; 

2448191; 

2448123; 

2448061: 

2448016; 

2447991; 

2447959; 

2447896; 

2447845; 

2447794; 

2447620; 

2447571; 

2447511; 

2447485; 

2447461; 

2447430; 

2447389; 

2447354; 

2447339; 

2447311; 

2447265; 

2447230; 

2447168; 

2447147; 

2447170; 

2447188; 

2447195; 

2447186; 

2447104; 

2447043; 


439553, 

439611, 

439656, 

439697, 

439761, 

439830, 

439875, 

439922, 

439961, 

440000, 

440073, 

440112, 

440125, 

440120, 

440136, 

440179, 

440198, 

440237, 

440307, 

440350, 

440391," 

440411, 

440415, 

440413, 

440384, 

440341, 

440325, 

440343, 

440426, 

440436, 

440384, 

440377, 

440413, 

440468, 

440540, 

440599, 

440693, 

440703, 

440693, 

440710, 

440740, 

440842, 

440865, 

440888, 

440969, 

441058, 

441095, 

441133, 

441172, 

441219, 

441240, 

441283, 

441363, 


2448909; 

2448928; 

2448949; 

2448941; 

2448926; 

2448945; 

2448932; 

2448928; 

2448915; 

2448878; 

2448762: 

2448732; 

2448690; 

2448633; 

2448537; 

2448496; 

2448467; 

2448434; 

2448418; 

2448395; 

2448353; 

2448336; 

2448290; 

2448216; 

2448138; 

2448084; 

2448033; 

2448005; 

2447974; 

2447941; 

2447871; 

2447819; 

2447711; 

2447593; 

2447539; 

2447501; 

2447475; 

2447452; 

2447407; 

2447368; 

2447346; 

2447328; 

2447286; 

2447250; 

2447210; 

2447153; 

2447154; 

2447183; 

2447190; 

2447195; 

2447171; 

2447083; 

2447030; 


439578, 

439633, 

439678, 

439733, 

439788, 

439853, 

439900, 

439941, 

439982, 

440036. 

440089, 

440121, 

440124, 

440125, 

440157, 

440190, 

440218. 

440254, 

440331, 

440375, 

440402, 

440416, 

440421, 

440401, 

440374, 

440331, 

440329, 

440409, 

440435, 

440395, 

440378, 

440383, 

440451, 

440487, 

440579, 

440674, 

440703, 

440695, 

440699, 

440722, 

440800, 

440858, 

440873, 

440941, 

441039, 

441083, 

441113, 

441148, 

441201, 

441231, 

441268. 

441317, 

441373, 


2447026; 441398,  2446997;  441399, 
2446995; 441403, 2446972;  441402. 
2446899;  441405,  2446869;  441434, 
2446820;  441455, 2446804;  441476, 
2446797;  441521,  2446777;  441532, 
2446763; 441549,  2446752;  441584, 
2446741;  441620,  2446723;  441648, 
2446705;  441674,  2446682;  441829. 
2446505; 441829, 2446501;  441836, 
2446475; 441847,  2446451;  441864. 
2446424;  441868,  2446401;  441856, 
2446328;  441855,  2446295;  441848, 
2446265; 441834,  2446230;  441838, 
2446221; 441852,  2446219;  441879, 
2446263; 441897, 2446273;  441929. 
2446268; 441943,  2446256;  441963. 
2446219;  441982,  2446194;  442005. 
2446171;  442019,  2446165;  442039. 
2446165; 442059,  2446159;  442071, 
2446146; 442073,  2446121;  442067. 
2446082;  442072,  2446052;  442082. 
2446029;  442100,  2446007;  442175. 
2445995;  442202,  2445986;  442261. 
2445949;  442273,  2445945;  442301, 
2445924; 442317, 2445917;  442372, 
2445885; 442381,  2445882;  442428, 
2445851;  442430, 2445827; 442435. 
2445813; 442444, 2445807; 442467, 
2445799; 442492,  2445803;  442501, 
2445803: 442711, 2445664;  442713, 
2445661; 442710, 2445647;  442674, 
2445604;  442668,  2445590;  442666, 
2445576;  442668,  2445560;  442673, 
2445515;  442668,  2445494;  442667, 
2445490;  442671, 2445471; 442675, 
2445453; 442682. 2445433;  442689. 
2445419;  442694.  2445414;  442709, 
2445399;  442727, 2445386; 442743, 
2445378; 442747. 2445377; 442765. 
2445370;  442785^2445364;  442798. 
2445359;  442804,  2445357;  442821, 
2445353;  442842,  2445347;  442858. 
2445342; 442862, 2445341;  442877, 
2445336;  442898.  2445330;  442915. 
2445323; 442934. 2445314;  442952. 
2445303;  442956.  2445301;  442972, 
2445292; 442981,  2445284;  442990, 
2445276; 443006, 2445268;  443009, 
2445266; 443029,  2445263;  443047, 
2445260;  443065,  2445247;  443068, 
2445227;  return  to  starting  point. 

(B)  Note:  Map  160  follows: 
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(clxi)  Kauai  11 — Poa  mannii — a  (1,871 
ha;  4,624  ac) 

(A)  Unit  consists  of  the  following  174 
boundary  points:  Start  at  425642, 
2448753; 426032,  2448753;  426313, 
2448497;  426288,  2448753;  426735. 
2448715; 427004,  2448702;  426723, 
2448868; 426723,  2448996;  427068, 
2449085; 426697,  2449175;  426288, 
2449252;  426070,  2449379;  426428, 
2449430; 426428.  2449545;  426697, 
2449609; 427068,  2449801;  427196, 
2449942;  427273,  2450069;  427708. 
2449967;  427887.  2449993;  428040. 
2450235;  428168.  2449878;  428232. 
2449788; 428488.  2449673;  428488, 
2449571; 428718, 2449443;  428910, 
2449533; 429089,  2449443;  429115, 
2449532;  429549,  2449584;  429805, 


2449609: 

2450247 

2449996 

2449963 

2449947 

2449904 

2449856 

2449804 

2449781 

2449787 

2449802 

2449796 

2449754 

2449693 

2449646 

2449674 

2449834 

2449985 

2450041; 


429677, 
429576. 
429751. 
429830. 
429944. 
430016, 
430172, 
430261, 
430340. 
430392. 
430410. 
430471. 
430583. 
430696. 
430819, 
430918, 
430927, 
430993, 
431153, 


2449941: 
2450092; 
2449978; 
2449956; 
2449910; 
2449884; 
2449815; 
2449795; 
2449778; 
2449798; 
2449802; 
2449787; 
2449736; 
2449656; 
2449646: 
2449717; 
2449905; 
2450032; 
2450008; 


429283, 
429717, 
429791, 
429860. 
429968. 
430068. 
430207. 
430317. 
430365, 
430408, 
430406, 
430527, 
430635, 
430720, 
430899, 
430904, 
430955, 
431068, 
431238. 


2449970; 
2449956; 
2449867; 
2449890: 
2449810; 
2449792; 
2449404; 
2449161; 
2449029: 
2448816: 
2448670: 
2448305; 
2447985; 
2447674; 
2447580: 
2447378: 
2446522; 
2445645; 
2445422; 


431285. 
431449, 
431605, 
431699. 
431864, 
431993, 
432440, 
432550, 
432286, 
432217, 
432248, 
432261, 
432082, 
432001, 
431749, 
431369, 
430955, 
430679, 
429367, 


2449942; 
2449886; 
2449895; 
2449876; 
2449801; 
2449791; 
2449378; 
2449064; 
2448988; 
2448734; 
2448433; 
2448075; 
2447678: 
2447726; 
2447525; 
2447027; 
2445963; 
2445410: 
2445154: 


431360, 
431497, 
431657, 
431765, 
431981. 
432594, 
432415, 
432514, 
432120, 
432331, 
432235, 
432248, 
432073, 
431869, 
431686, 
431298, 
430837, 
430405, 
429077, 
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2445312; 
2446125; 
2446305; 
2446389; 
2446474; 
2446564; 
2446447; 
2446447; 
2446474; 
2447661; 
2447676; 
2447754; 


429062, 
429591, 
429263, 
428972, 
428793, 
428655, 
428476, 
428285, 
428047, 
427161, 
427157, 
427176, 


2445354; 
2446167; 
2446389: 
2446421; 
2446542; 
2446474; 
2446463; 
2446458; 
2446484: 
2447669; 
2447711; 
2447775; 


429654, 
429485, 
429094, 
428904, 
428740, 
428602, 
428396, 
428116, 
427185; 
427157, 
427175, 
427171, 


2447800 

2447837 

2447867 

2447902 

2447941 

2447992 

2448010 

2448009 

2448093 

2448133 

2448166; 

2448196; 


427160, 2447815; 427124,  2448260; 426138, 2448319; 426097, 

427084,2447847:427039,  2448378:426063,2448412:426051, 

426997,  2447892;  426981,  2448421;  426007.  2448440;  425989, 

426958, 2447923;  426944,  2448455; 425969. 2448492;  425954, 

42^907,  2447965;  426847,  2448543; 425949, 2448584;  425923, 

426819,  2447998;  426798,  2448613;  425884, 2448631 ; 425855, 

426758,  2448005; 426737.  2448652;  425837, 2448658; 425792, 

426722,  2448015;  426613,  2448676;  425765, 2448685; 425735. 

426561, 2448116; 426517,  2448700;  425708,  2448709;  425675, 

426478, 2448151; 426432,  2448727;  425654,  2448744;  return  to 

426398,  2448180;  426338,  starting  point. 

426281,2448222:426223,  .  (B)  Note:  Map  161  follows: 


Map  161  Unit  11  -  Poa  manni  •  a 


Critical  Habitat  for 
Poa  manni  -  a 


Elevation  (1,000-fl  contours) 
/\/  MajorRoad 
/V  Coastline 


(clxii)  Kauai  11 — Poa  mannii— b  (677 
ha;  1,673  ac) 

(A)  Unit  consists  of  the  following  234 
boundary  points:  Start  at  438751, 
2445160; 438842,  2444944;  439024, 


2445148; 439285,  2445160;  439353,  2445102; 441807, 2445307;  441909. 

2445398;  439637,  2445466;  439933,  2445363; 442045,  2445454;  442204. 

2445511: 440148, 2445421; 440273,  2445397; 441966, 2445250;  441943, 

2445375:  440512,  2445375;  441091,  2445068; 441841,  2444784:  441784. 

2445284;  441046,  2445068;  441387,  2444750; 441648.  2444921;  441409. 

2445216; 441625,  2445204;  441750,  2444841; 441659,  2444489;  441148. 
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2444523; 
2444330; 
2444251; 
2444455; 
2444296; 
2444206; 
2443945; 
2443785; 
2443627; 
2443615; 
2443388; 
2443638; 
2443445; 
2442855; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 
2443502; 
2443534; 
2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 


440784, 
440682. 
440421, 
440069. 
439989, 
439478. 
439910. 
440239, 
439773. 
439217. 
438638, 
438376, 
435707, 
435926. 
435942, 
435958. 
435979, 
436010, 
436048, 
436080, 
436095, 
436107. 
436118, 
436134. 
436160, 
436190, 
436227, 
436254, 
436274. 
436300, 
436328, 
436348, 
436369, 
436392, 
436421. 
436460, 


2444523; 
2444240; 
2444478; 
2444455; 
2444240; 
2444047; 
2443763; 
2443695; 
2443513; 
2443422; 
2443581; 
2443536: 
2442537; 
2443221; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 
2443520; 
2443543; 
2443560; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611: 
2443655; 


440796, 
440444, 
440216, 
440092, 
439603, 
439808, 
440239. 
440035, 
439467, 
439012. 
438638, 
438399, 
435707. 
435933. 
435949, 
435969. 
435993, 
436032, 
436064, 
436089. 
436100, 
436113, 
436123, 
436146, 
436175, 
436213, 
436240, 
436265, 
436287, 
436315, 
436337, 
436357, 
436380, 
436403, 
436438, 
436478, 


2443676; 
2443696; 
2443707; 
2443714; 
2443718; 
2443724; 
2443742; 
2443763; 
2443772; 
2443776: 
2443778; 
2443785; 
2443790: 
2443801; 
2443819; 
2443847; 
2443877; 
2443923; 
2443948; 
2443981: 
2444013; 
2444040; 
2444055; 
2444073; 
2444094; 
2444102; 
2444108; 
2444100; 
2444089; 
2444096; 
2444112; 
2444130; 
2444141; 
2444154; 
2444177; 
2444213; 


436497, 
436534, 
436576, 
436611, 
436644, 
436666, 
436697, 
436726, 
436758. 
436788, 
436808, 
436823, 
436837, 
436845. 
436861, 
436882, 
436900, 
436914, 
436913, 
436908, 
436911, 
436926, 
436942, 
436961, 
436975. 
436994, 
437026, 
437067, 
437106, 
437128, 
437137, 
437156, 
437183, 
437202, 
437228, 
437245, 


2443688; 
2443700; 
2443711; 
2443716; 
2443720; 
2443731; 
2443756; 
2443769; 
2443775: 
2443776; 
2443781; 
2443786; 
2443797; 
2443807; 
2443831; 
2443863; 
2443900; 
2443936; 
2443962; 
2443995; 
2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107; 
2444105; 
2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 


436518, 
436558, 
436597, 
436630, 
436655, 
436678, 
436708, 
436745. 
436771, 
436799, 
436818. 
436829, 
436841, 
436852, 
436870, 
436890, 
436911, 
436914, 
436910, 
436908, 
436918, 
436933. 
436951. 
436969. 
436983, 
437009, 
437049, 
437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239, 
437254. 


2444239; 437263,  2444246;  437278, 
2444240; 437294,  2444234;  437310, 
2444225: 437332, 2444217;  437351, 
2444217; 437370, 2444223;  437391, 
2444223;  437412,  2444226;  437428, 
2444226; 437445, 2444223; 437462, 
2444219; 437482, 2444211;  437497, 
2444205; 437541,  2444190;  437563, 
2444183; 437578, 2444179;  437593, 
2444170; 437610,  2444160;  437624. 
2444146;  437636.  2444132;  437651, 
2444119; 437671,  2444112;  437691, 
2444102: 437703, 2444093; 437722. 
2444082; 437732,  2444069;  437749, 
2444061; 437758, 2444058;  437768. 
2444060; 437780, 2444066; 437810, 
2444080; 437821, 2444088; 437831, 
2444100; 437833,  2444111;  437835, 
2444126;  437833,  2444139;  437827, 
2444163; 437822, 2444185;  437820, 
2444206; 437818,  2444236; 437824, 
2444265; 437828, 2444292;  437836, 
2444314; 437843, 2444322;  437854, 
2444327; 437871,  2444328;  437887, 
2444323; 437909. 2444314;  437933, 
2444302; 437960,  2444289;  437984, 
2444274; 438007,  2444260;  438028, 
2444258; 438048,  2444258;  438072, 
2444260; 438087, 2444266;  438109, 
2444271; 438133, 2444273; 438164, 
2444270; 438196, 2444263;  438335, 
'  2444214; 438062.  2445062;  return  to 
starting  point. 

(B)  Note:  Map  162  follows: 
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Map  162  Uoit  11  -  Poomamu-b 


^■^^-- 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Poa  marmi  -  b 

Elevation  (1,000-ft.  a»touis) 

/\/  MaiorRoad 

/Ay  Coasflin^ 


i         2  Miles 


E 


0     1     2  Kilometcfs 


^ 


(clxiii)  Kauai  11 — Poa  mannii—c  (155 
ha;  382  ac) 

(A)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  435195, 
2453363; 436166, 2452375;  436126, 
2452230; 436044,  2452097;  436021, 


2451986; 
2451934; 
2451876; 
2452045; 
2452144; 
2452306; 


435829, 
435672. 
434846, 
434660, 
434695, 
434463, 


2451986; 
2452056; 
2451952; 
2452010; 
2452271; 
2452370: 


435788. 
435753, 
434765, 
434742, 
434556. 
434381, 


2452440;  434329. 2452515; 434317. 
2452661;  434474,  2452748;  434701, 
2452846; 434893, 2453015; 435044, 
2452916;  435155,  2453055;  435062, 
2453241;  return  to  starting  point. 

(B)  Note:  Map  163  follows: 
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Map  163  Unit  11  •  Poa  manm  -  c 


.  \ «    ■■'■■  '•.—•*> 


MMkw Cav*  -y  •  ..•-.-;;..^iv, 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Poa  manrii  -  c 

V    Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


2  Miles 

] 


0      I      2   Kilometen 


^ 


(clxiv)  Kauai  11 — Poa  mannii — d  (307 
ha;  758  ac) 

(A)  Unit  consists  of  the  following  77 
boundary  points:  Start  at  433153, 


2449843; 432813,  2450152 
2450450; 432490,  2450478 
2450529; 432494.  2450543 
2450580;  432468,  2450593 
2450611; 432465, 2450623 
2450624; 432408,  2450635 
2450644; 432335.  2450666 
2450696;  432235,  2450718 
2450735; 432172,  2450746 


2450759;  431625,  2451231;  431758. 


432485. 
432501. 
432477. 
432464. 
432450. 
432380. 
432281. 
432200, 
432145. 


2451328: 431849.  2451245;  431911.  2450937; 433516.  2450868;  433516, 

2451384; 431960,  2451272;  432072.  2450756;  433411.  2450624;  433509. 

2451300; 432121.  2451098;  432191.  2450638; 433509.  2^50491;  433642, 

2451293; 432246.  2451224;  432267.  2450798; 433718.  2450603;  433893, 

2451286; 432386. 2451112;  432365,  2450638; 434102.  2450721;  434172, 

2451307; 432477.  2451286;  432456.  2450728; 434256.  2450679;  434339, 

2451398; 432532, 2451384;  432553.  2450672; 435693, 2449591;  435532, 

2451481 ; 432539,  2451572;  432630,  2449494; 435330.  2449466;  435107, 

2451691; 432742,  2451495;  432825,  2449452; 434681,  2449431;  434430, 
2451642;  432909.  2451579;  432902.    '  2449661; 434207, 2449836;  434046, 

2451481; 433035. 2451523;  433000.  2450073;  433795.  2449947;  433774, 

2451405: 433063.  2451335;  432902.  2449752; 433565.  2449738;  433404, 

2451300; 432867.  2451237;  433000,  2449759; 433321,  2449885;  433195, 

2451098;  433084.  2450965;  433181 .  2449955;  return  to  starting  point. 
2450896;  433244.  2450833;  433481,       (B)  Note:  Map  164  follows: 
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Map  164  Unit  11  -  P<m  manni  -  d 


KafHuCmm  ^r\^X. 


r:-v.V:.  •-; 


A/ 

A/ 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Poa  manni  -  d 

Elevation  (1,000-ft  contoms) 

MaJOT  Road 

Coastline 


I         2  Miles 


0     1     2  Kilometen 


A 


(clxv)  Kauai  11 — Poa  sandvicensis — a  2446279 

(1,111  ha;  2,745  ac)  2446174 

2445943 

(A)  Unit  consists  of  the  following  244  2445702 

boundary  points:  Start  at  438161,  2445568 

2444755; 437857,  2445701;  437748,  2445185 

2446041; 437745, 2446059;  437889,  2445020 

2446251;  438216,  2446357;  438^89,  2444654 

2446328;  438476,  2446232;  438601,  2444395 

2446290;  438649, 2446405;  438755,  2444251 

2446501;  438966,  2446501;  439168.  2443895 

2446386;  439294, 2446357;  439544,  2443607 

2446472;  439717,  2446433;  43^938,  2443395 

2446424; 440169.  2446491;  440304,  2443414 

2446539;  440592, 2446529;  440736,  2443443 

2446616;  440823,  2446635;  440890,  2443261 

2446472; 440948, 2446375;  441227,  2443136 

2446173; 441179, 2446097; 441102,  2443001 

2446058;  440861, 2446106; 440669,  2442895 

2446145;  440438, 2446231; 440275,  2442780; 


440053, 
439774, 
440111, 
440890, 
441169, 
441265, 
441246, 
441188, 
440506, 
440034, 
439996, 
440073, 
439534, 
438774, 
438226, 
438264, 
438562, 
438659, 
438341, 
438697, 


2446251; 
2446049; 
2445828; 
2445654; 
2445462; 
2445173; 
2444808; 
2444529; 
2444328; 
2444030; 
2443760; 
2443482; 
2443376; 
2443482; 
2443367; 
2443155; 
2443107; 
2442905; 
2442886; 
2442616; 


439851, 
439842, 
440582, 
441169, 
441246, 
441265, 
441246, 
440861, 
440227, 
439928, 
440121, 
439851, 
439101, 
438351, 
438206, 
438437, 
438668, 
438476, 
438389, 
438813, 


2442520; 
2442261; 
2442246; 
2442243; 
2442216; 
2442174; 
2442068; 
2442222; 
2442963; 
2443561; 
2443563; 
2443557; 
2443547; 
2443537; 
2443529; 
2443531; 
2443546; 
2443572; 
2443611; 
2443655; 


438543, 
438088. 
438049. 
438012, 
437999, 
437860, 
437629, 
437004, 
436235, 
436213, 
436240, 
436265. 
436287, 
436315, 
436337, 
436357, 
436380, 
436403, 
436438, 
436478. 


2442357; 
2442240; 
2442246; 
2442229; 
2442211; 
2442155; 
2442001; 
2442443; 
2443367; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 
2443676; 


438226, 
438065, 
438030, 
438000, 
437937, 
437754, 
437283, 
436687, 
436198. 
436227. 
436254, 
.436274. 
436300. 
436328, 
436348. 
436369. 
436392, 
43642i. 
436460. 
436497. 
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2443688; 436518,  2443696;  436534,  2444084; 436969. 2444094;  436975,  2444132; 437651. 2444119; 437671, 

2443700; 436558,  2443707;  436576,  2444098;  436983,  2444102;  436994,  2444112; 437691, 2444102; 437703, 

2443711; 436597,  2443714;  436611.  2444107;  437009,  2444108;  437026,  2444093; 437722, 2444082; 437732, 

2443716; 436630, 244*718;  436644,  2444105; 437049, 2444100;  437067,  2444069; 437749, 2444061; 437758. 

2443720; 436655.  2443724; 436666.  2444092;  437076. 2444089; 437106.  2444058:  437768.  2444060;  437780, 

2443731; 436678, 2443742;  436697.  2444090; 437119. 2444096;  437128,  2444066; 437810, 2444080; 437821. 

2443756; 436708. 2443763; 436726,  2444104; 437133, 2444112; 437137,  2444088; 437831, 2444100; 437833, 

2443769;  436745,  2443772;  436758,  2444122;  437144, 2444130;  437156,  2444111; 437835, 2444126; 437833, 

2443775; 436771. 2443776; 436788,  2444135; 437169. 2444141; 437183.  2444139;  437827.  2444163; 437822. 

2443776; 436799. 2443778; 436808.  2444150;  437191. 2444154;  437202.  2444185; 437820. 2444206; 437818. 

2443781; 436818,  2443785; 436823,  2444165;  437212, 2444177; 437228,  2444236;  437824, 2444265;  437828, 

2443786; 436829, 2443790; 436837,  2444198;  437239, 2444213; 437245.    '  2444292;  437836,  2444314; 437843, 

2443797; 436841. 2443801; 436845.  2444227; 437254. 2444239; 437263,  2444322; 437854, 2444327; 437871, 

2443807;  436852.  2443819;  436861,  2444246; 437278, 2444240; 437294,  2444328; 437887, 2444323; 437909, 

2443831; 436870, 2443847;  436882,  2444234; 437310, 2444225; 437332,  2444314; 437933, 2444302;  437960, 

2443863;  436890,  2443877;  436900,  2444217;  437351,  2444217; 437370,  2444289;  437984.  2444274;  438007, 

2443900; 436911.  2443923;  436914,  2444223; 437391. 2444223;  437412,  2444260; 438028, 2444258; 438048, 

2443936; 436914,  2443948;  436913,  2444226; 437428,  2444226;  437445,  2444258; 438072, 2444260; 438087, 

2443962;  436910.  2443981;  436908,  2444^23;  437462,  2444219; 437482,  2444266;  438109,  2444271; 438133, 

2443995; 436908.  2444013;  436911.  2444211; 437497,  2444205;  437541,  2444273; 438164. 2444270; 438196, 

2444027; 436918.  2444040;  436926.  2444190; 437563, 2444183;  437578.  2444263;  438335.  2444214;  return  to 

2444047;  436933,  2444055;  436942.  2444179;  437593.  2444170;  437610.  starting  point. 

2444065;  436951.  2444073;  436961,  2444160;  437624,  2444146;  437636,  (B)  Note:  Map  165  follows: 
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Map  165  Unit  11  -  Poa  sanivicenas  -  a 


^   -.'-  ';    ".    "• 


Critical  Habitat  for 
Poa  sandvicensis  -  a 

\     Elevation  (1,000-ft.  contours) 

/\/  Maj(H-Road 

/\/  Coasdine 


2  Miles 


a: 


J 


0     1     2   Kikxneieis 


^ 


(clxvi)  Kauai  11 — Poa  sandvicensis-^h 
(52  ha;  129  ac) 

(A)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  436055, 


2451082; 435856, 2451368;  435690. 
2451778;  435398. 2452143;  435211. 
2452317;  435557.  2452588;  435790, 
2452218; 435961. 2452034;  436121, 


2451531;  436275,  2451227;  return  to 
starting  point. 

(B)  Note:  Map  166  follows: 
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Map  166  Unit  11  *  Poa  sandvicensis  -  b 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Poa  sandvicensis  -  b 

.     Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/V  Coastline 


I         2  Miles 


0      I      2   Kilometers 


A 


(clxvii)  Kauai  11 — Poa  siphonoglossa — 
a  (1.621  ha;  4,006  ac) 

(A)  Unit  consists  of  the  following  227 
boundary  points:  Start  at  435318, 


2449361; 435292,  2449379 
2449384;  435247,  2449385 
2449384; 435236,  2449347 
2448835; 434926.  2448514 
2447841; 433527,  2447856 
2447759; 433345,  2447734 
2447717; 433109,  2447775 
2447922;  432827,  2447751 
2447710; 432213,  2447675 
2447668; 432001,  2447726 
2447661; 431912,  2447659 
2448070; 431709,  2447946 
2447682;  431454.  2447418 
2447145; 431119.  2446952 
2447101;  430494.  2447093 


435269, 
435234. 
435272. 
433562. 
433396. 
433014. 
433094. 
432878, 
432081. 
431942. 
431752, 
431586, 
431304. 
430635. 
430327. 


2446996; 
2446433; 
2446168; 
2445940; 
2445675; 
2445931; 
2446078: 
2446167; 
2446389; 
2446421; 
2446542; 
2446474; 
2446463: 
2446458; 
2446484; 
2447669: 
2447711; 
2447775: 
2447815; 


430019. 
429975. 
430432. 
430564. 
430115, 
429684, 
429654. 
429485, 
42^094. 
428904. 
428740. 
428602. 
428396, 
428116, 
427185, 
427157. 
427175, 
427171, 
427130, 


2446697; 
2446274; 
2446063; 
2445728; 
2445737; 
2446063; 
2446125: 
2446305; 
2446389; 
2446474; 
2446564; 
2446447; 
2446447; 
2446474; 
2447661; 
2447676; 
2447754; 
2447800; 
2447833; 


429904, 
430168, 
430573, 
430432. 
429790. 
429618. 
429591. 
429263. 
428972, 
428793, 
428655. 
428476. 
428285. 
428047. 
427161. 
427157, 
427176, 
427160, 
42!^219. 


2448070; 

2448404; 

2448571; 

2448650; 

2448765; 

2448862: 

2448985; 

2449038; 

2448958; 

2448932: 

2449046: 

2449055; 

2449169; 

2449178 

2449310 

2449398 

2449345 

2449452 

2449433 


427360, 
427360, 
427800, 
427932. 
428135. 
428038. 
428205. 
428399, 
428592, 
428645. 
428821. 
429112. 
429323, 
429314, 
429675, 
429878, 
430212. 
430355. 
430418. 


2448281 
2448527 
2448633 
2448712 
2448800 
2448932 
2449073 
2449011 
2448967 
2448932 
2449073 
2449117 
2449161 
2449284 
2449345 
2449425 
2449328 
2449451 
2449395; 


427360. 
427457. 
427967. 
428038, 
428126. 
428038, 
428363. 
428504. 
428601, 
428733, 
428989, 
429182, 
429350, 
429350, 
429790, 
430080, 
430354. 
430369. 
430437. 
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2449371; 
2449363; 
2449342; 
2449321; 
2449277; 
2449229; 
2449194; 
2449156; 
2449119; 
2449084; 
2449071; 
2449073; 
2449080; 
2449027; 
2449029; 
2449061; 
2449094; 
2449089; 
2449005; 
2448960; 
2448957; 
2448991; 
2448988; 
2448955; 
2448954: 
2448969; 
2448960; 
2448911; 
2448927; 


430430. 
430463, 
430485, 
430533, 
430559. 
430616, 
430623, 
430619, 
430643, 
430699, 
430748, 
430799, 
430875, 
430905, 
430944, 
430967, 
431006, 
431028, 
431035, 
431066, 
431093, 
431124, 
431138, 
431158, 
431195, 
431223, 
431275, 
431310, 
431358, 


2449364; 
2449355; 
2449333; 
2449310; 
2449254; 
2449214; 
2449173: 
2449138; 
2449106; 
2449074; 
2449070; 
2449081; 
2449032; 
2449022; 
2449045; 
2449077; 
2449097; 
2449064; 
2448975; 
2448956; 
2448962; 
2448994; 
2448981; 
2448950; 
2448966; 
2448964; 
2448914; 
2448912; 
2448923; 


430451, 
430474. 
430527. 
430545. 
430604, 
430623. 
430616, 
430629, 
430677, 
430717, 
430773, 
430825, 
430881, 
430921, 
430958, 
430984. 
431020. 
431024. 
431050, 
431086, 
431116, 
431134, 
431147, 
431170, 
431208, 
431228, 
431290, 
431339, 
431376, 


2448914; 
2448902; 
2448891: 
2448867; 
2448859; 
2448824; 
2448764; 
2448733; 
2448653; 
2448563: 
2448486; 
2448417; 
2448368; 
2449800; 
2450115; 
2449921; 
2450096; 
2450225; 
2450037; 
2449927; 
2449823; 
2449674; 
2449694; 
2449616; 
2449525; 
2449469; 
2449421; 
2449423; 
2449405: 


431407, 
431473, 
431501, 
431545, 
431580. 
431611. 
431601, 
431627, 
431677, 
431763, 
431824, 
431840, 
432630, 
433222, 
433481, 
433637, 
434143, 
434207, 
434460, 
434558, 
434713, 
434772, 
435011. 
435414, 
435669, 
43559ft, 
435549, 
435501, 
435418. 


2448903; 
2448899; 
2448872; 
2448867; 
2448844; 
2448789; 
2448750; 
2448682; 
2448576; 
2448526; 
2448430; 
2448395; 
2449144; 
2450264; 
2450031; 
2449927; 
2450303; 
2450160: 
2449992; 
2449797; 
2449765; 
2449609; 
2449713; 
2449661; 
2449472; 
2449429; 
2449426; 
2449420; 
2449387; 


431463. 
431479. 
431538, 
431567, 
431596, 
431609, 
431600, 
431636, 
431702, 
431788, 
431830, 
431847, 
432749, 
433345, 
433526, 
433624, 
434279, 
434331, 
434590, 
434635, 
434707, 
434849, 
435148, 
435666, 
435664. 
435576, 
435517, 
435469, 
435390. 


2449374; 435390, 2449374;  435368, 
2449361;  435334,  2449356:  435319, 
2449360;  return  to  starting  point. 

(B)  Excluding  3  areas: 

(1)  Bounded  by  the  following  10 
points  (3  ha,  8  ac):  Start  at  433368. 
2449292; 433367. 2449352;  433448, 
2449426: 433546,  2449412;  433567, 
2449398;  433589, 2449323;  433612, 
2449262; 433588,  2449244;  433567, 
2449260; 433369,  2449255;  return  to 
starting  point;  and 

(2)  Bounded  by  the  following  9  points 
(1  ha,  2  ac):  Start  at  433484,  2449703; 
433480, 2449629;  433457, 2449622; 
433440. 2449604;  433426.  2449556; 
433419,  2449599;  433399, 2449709; 
433436, 2449707;  433460,  2449707; 
return  to  starting  point;  and 

(3)  Bounded  by  the  following  11 
points  (1  ha,  1  ac):  Start  at  434908, 
2449290;  434890,  2449251;  434848, 
2449239; 434839, 2449258;  434834. 
2449277; 434833, 2449281; 434881. 
2449297;  435011,  2449352;  435005, 
2449310; 434948,  2449300;  434908. 
2449290;  return  to  starting  point. 

(C)  Note:  Map  167  follows: 
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Map  167  Unit  11  -  Poa  siphonoglossa  -  a 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Poa  siphonoglossa  -  a 

/''■■'■'  Elevation  (1,000-fl.  contours) 

/\/  Major  Road 

/\/  Coastline 


0 

E 


2  Miles 


0     1      2  Xilometers 


(clxviii)  Kauai  11 — Poa  siphonoglossa — 
b  (2,190  ha:  5.411  ac) 

(A)  Unit  consists  of  the  following  372 
boundary  points:  Start  at  439906, 


2445836: 441198,  2445593 
2445048: 441237,  2444601 
2444504:  441186,  2444474 
2444115: 441081,  2443396 
2442501: 441334,  2441762 
2441101: 440528,  2440844 
2440832: 440113,  2440527 
2440441;  440002,  2440430 
2440426;  439832,  2440430 
2440414;  439491,  2440617 
2441871: 438934,  2442351 
2442347; 438838,  2442340 
2442339; 438757,  2442331 
2442329; 438704,  2442326 


441314, 
441237, 
441100, 
441256, 
440770, 
440464, 
440014. 
439931. 
439556, 
439088. 
438866. 
438821. 
438721. 
438694. 


2442327; 438679.  2442324;  438656. 


2442321; 
2442314; 
2442314; 
2442310; 
2442310; 
2442321; 
2442319: 
2442294; 
2442277; 
2442256: 
2442248; 
2442234: 
2442232: 
2442238; 
2442246; 
2442229; 
2442205; 
2442188; 
2442147; 


438626, 
438561, 
438535. 
438517. 
438460. 
438436. 
438418. 
438376. 
438355. 
438254. 
438219, 
438130, 
438098, 
438065, 
438030, 
438000, 
437998, 
437984, 
437954, 


2442315 

2442316 

2442314 

2442310 

2442320 

2442321; 

2442311; 

2442278; 

2442265; 

2442248: 

2442244; 

2442234; 

2442237; 

2442246 

2442243 

2442216 

2442202 

2442167 

2442136; 


438609, 
438536. 
438523, 
438496, 
438453, 
438433, 
438392. 
438373. 
438305. 
438238, 
438157, 
438114, 
438095, 
438049, 
438012, 
437998, 
437996, 
437973, 
437939. 


2442128; 
2442123; 
2442110; 
2442092; 
2442674; 
2442017; 
2441991; 
2441950; 
2441928; 
2441887; 
2441877; 
2441866; 
2441866; 
2441876; 
2441879; 
2441862; 
2441858; 
2441845; 
2441835; 


437926, 
437873, 
437826. 
437799. 
437777. 
437758. 
437751, 
437740, 
437717, 
437705, 
437674, 
437635, 
437602, 
437532, 
437495. 
437432. 
437366. 
437332. 
437287. 


2442125; 
2442121; 
2442106; 
2442084; 
2442052: 
2441998; 
2441981; 
2441938; 
2441899; 
2441878; 
2441875; 
2441866; 
2441867; 
2441880; 
2441869; 
2441860; 
2441852; 
2441842; 
2441816; 


437912. 
437839. 
437806. 
437791, 
437766, 
437754, 
437745, 
437736, 
437711. 
437689, 
437647, 
437617, 
437566. 
437522, 
437460, 
437391, 
437346, 
437317, 
437274, 
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2441809; 

2441791; 

2441777; 

2441779; 

2441775; 

2441780; 

2441795; 

2441813; 

2441942; 

2442056; 

2442160; 

2442230; 

2442340; 

2442470; 

2442467; 

2442552: 

2442676; 

2442862; 

2443105; 

2443513; 

2443537; 

2443529; 

2443531; 

2443546; 

2443572; 

2443611; 

2443655; 

2443688; 

2443700; 

2443711; 

2443716; 

2443720; 

2443731; 

2443756; 

2443769; 

2443775; 

2443776; 

2443778; 

2443785; 

2443790; 

2443801; 

2443819; 

2443847; 

2443877; 

2443923; 


437240, 

437181, 

437111. 

437062, 

436960, 

436895, 

436815, 

436924, 

437047, 

437171, 

437157; 

437152. 

436951, 

436852, 

436670, 

436772. 

436802, 

436782, 

436238, 

436291, 

436315, 

436337, 

436357, 

436380, 

436403, 

436438, 

436478, 

436518, 

436558, 

436597, 

436630, 

436655, 

436678, 

436708, 

436745, 

436768, 

436788, 

436808, 

436823, 

436837, 

436845, 

436861, 

436882, 

436900, 

436914, 


2441796; 
2441781; 
2441777; 
2441776; 
2441776; 
2441784; 
2441798; 
2441863; 
2442023; 
2442113; 
2442174; 
2442320; 
2442456; 
2442472; 
2442497; 
2442671; 
2442716; 
2442872; 
2443377; 
2443539; 
2443532; 
2443528; 

2443536; 

2443558; 

2443585; 

2443631; 

2443676; 

2443696; 

2443707; 

2443714; 

2443718; 

2443724; 

2443742; 

2443763; 

2443772; 

2443775; 

2443776; 

2443781; 

2443786; 

2443797; 

2443807; 

2443831; 

2443863; 

2443900; 

2443936; 


437224, 

437150, 

437096, 

437008, 

436912, 

436825. 

436852, 

436993. 

437118, 

437171, 

437141, 

437149, 

436868, 

436744, 

436670, 

436792. 

436797, 

436607, 

436257, 

436300, 

436328, 

436348, 

436369, 

436392, 

436421, 

436460, 

436497, 

436534, 

436576, 

436611, 

436644, 

436666, 

436697, 

436726, 

436758, 

436771. 

436799. 

436818, 

436829, 

436841, 

436852, 

436870, 

436890, 

436911, 

436914, 


2443948; 

2443981; 

2444013; 

2444027; 

2444047; 

2444065; 

2444073; 

2444094; 

2444102; 

2444108; 

2444100; 

2444089: 

2444096; 

2444112; 

2444130; 

2444141; 

2444154; 

2444177; 

2444213; 

2444227; 

2444246; 

2444234; 

2444217; 

2444223; 

2444226; 

2444223: 

2444211; 

2444190; 

2444179; 

2444170; 

2444146; 

2444119; 

2444102; 

2444082; 

2444061; 

2444060; 

2444080; 

2444100: 

2444126; 

2444163: 

2444206; 

2444236; 

2444292; 

2444322; 

2444328; 


436913, 

436908, 

436908, 

436918, 

436933, 

436943, 

436961, 

436975, 

436994, 

437026, 

437067, 

437106, 

437128, 

437137, 

437156, 

437183, 

437202, 

437228, 

437239, 

437254, 

437278, 

437310, 

437351, 

437391. 

437428, 

437462, 

437497, 

437563, 

437592, 

437610, 

437636, 

437671, 

437703, 

437732, 

437758, 

437780, 

437821, 

437833, 

437833, 

437822, 

437819, 

437824, 

437836, 

437854, 

437887, 


2443962; 

2443995; 

2444013; 

2444040; 

2444055; 

2444066; 

2444084; 

2444098; 

2444107; 

2444105; 

2444092; 

2444090; 

2444104; 

2444122; 

2444135; 

2444150; 

2444165; 

2444198; 

2444213; 

2444239; 

2444240; 

2444225; 

2444217; 

2444223; 

2444226; 

2444219; 

2444205; 

2444183; 

2444171; 

2444160; 

2444132; 

2444112; 

2444093; 

2444069; 

2444058; 

2444066; 

2444088; 

2444111; 

2444139; 

2444185; 

2444215; 

2444265; 

2444314; 

2444327; 

2444323: 


436910,  2444314; 437933, 2444302; 437960, 
436908.  2444289; 437963,  2444287;  437984, 

436911,  2444274;  438007, 2444260;  438028. 
436926.  2444258; 438048, 2444258;  438072, 
436942.  2444260; 438087,  2444266;  438109, 
436951,  2444271;  438133, 2444273; 438164, 
436969,  2444270; 438196,  2444263;  438335, 
436983.  2444214;  438318.  2444268;  438317, 
437009,  2444269:  438316,  2444271;  438316. 
437049.  2444271; 438316.  2444271;  437232. 
437076,  2447645; 437248.  2447657;  437230. 
437119,  2447713; 437833, 2447791;  438864, 
437133,  2447868;  438891,  2447799;  438900, 
437144,  2447794;  438924,  2447717;  438940, 
437169,  2447677: 439038,  2447573;  439215, 
437191,  2447563;  439278,  2447580;  439290, 
437212,  2447559; 439330,  2447557;  439285, 
437239,  2447522: 439249, 2447443; 439141, 
437245.  2447346:439178,2447298:439205, 
437263,  2447282;  439258,  2447293; 439325, 
437294.  2447367;  439345, 2447472;  439510, 
437332,  2447528; 439527,  2447477;  439609, 
437370,  2447524;  439777,  2447545;  439837, 
437412,  2447502; 439853, 2447479;  439856, 
437445,  2447479: 439797,  2447304;  439773, 
437482,  2447296:  439791.  2447275;  439776. 
437541.  2447216;  439557.  2447183;  439528, 
437578,  2447125; 439795, 2447081;  439817, 
437593,  2447082; 439817, 2447077;  439856, 
437624,  2447071; 439910,  2447092;  439910, 
437651.  2447123;  440014.  2447134;  440072. 
437691,  2447154:440108,2447168:440110, 
437722,  2447167; 440144,  2447179;  440141, 
437749.  2447143;  440146, 2447140; 440234, 
437768,  2447108;  440263,  2447052;  440170, 
437810,  2447045;  440174,  2446941;  440148, 
437831,  2446878; 440115, 2446879;  440108, 
437835.  2446857:  439975, 2446650;  439979, 

437827,  2446414;  440303,  2446507;  440653, 
437820,  2446507; 440848, 2446623; 441003, 
437818,  2448351; 441217, 2446195;  441178, 

437828,  2446059;  439894,  2446138;  43^903, 
437843,  2446071;  439927,  2445971;  return  to 
437871,  starting  point. 
437909,       (B)  Note:  Map  168  follows: 
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Map  168  Unit  1 1  -  Poa  siphonoglossa  -  b 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Poa  siphonoglossa  -  b 

Elevation  (1,000-ft.  contours) 
/\/  MajcM-Road 
/\/  Coastline 


0  I  2  Kilomelm 


(clxix)  Kauai  11 — Pteralyxia 
kauaiensis—c  (209  ha;  516  ac) 

(A)  Unit  consists  of  the  following  44 
boundary  points:  Start  at  435602, 
2452865;  435551.  2452875;  435510. 
2452794;  435460.  2452713;  435460, 
2452612;  435409.  2452500;  435288, 
2452470;  435024.  2452460;  435176, 
2452288;  435217,  2452207; 435277, 


2452126; 
2451852; 
2451701; 
2451873; 
2451984; 
2452065; 
2452187; 
2452248; 
2452339; 
2452582; 


435419, 
435592, 
434102, 
434213, 
434112, 
434051, 
433940. 
433828, 
434041. 
433838, 


2451974; 
2451741; 
2451792; 
2451893; 
2451984; 
2452045; 
2452157; 
2452207; 
2452481; 
2452531; 


435551, 
434183, 
434264, 
434254, 
434163, 
434173, 
433940. 
433940. 
433960. 
433858. 


2452693; 434051,  2452845;  434193, 
2452966; 434517, 2452997;  434629, 
2453017; 434669, 2453219;  434781, 
2453169; 434933, 2453169;  434912, 
2453280; 434983, 2453320; 434994, 
2453452; 434872, 2453584;  435186, 
2453594;  435379,  2453594;  retiu-n  to 
starting  point. 

(B)  Note:  Map  169  follows: 
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Map  169  Unit  11  -  Pteratyidu  kauaiensis  -  c 


Hifiufcupix  B— eft 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Pteralyxia  kauaiensis  -  d 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coasdine 


2  Miles 

n 


0     12  Kiiomeiers 


(clxx)  Kauai  W^Ptemlyxia 
kauaiensis — d  (57  ha;  141  ac) 

(A)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  427428, 


2447329; 429224, 2446536; 429347, 
2446394; 428978,  2446451;  428955, 
2446435; 428904, 2446474;  428793. 
2446542;  428740.  2446564;  428655, 
2446474; 428602, 2446447;  428476, 


2446463; 428396,  2446447; 428285, 
2446458; 428116,  2446474;  428047, 
2446484;  return  to  starting  point. 
(B)  Note:  Map  170  follows: 


\ 


\ 
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Map  170  Unit  11  -  Purafyxia  kauaiemis  -  i 


Critical  Habitat  Unit  1 1 

Chtical  Habitat  for 
Pteralyxia  kauaiensis  -  d 

\     Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/S/  Coastline 


0 

E 


2  Miles 


J 


0     1      2   Kilometers 

D 


(clxxi)  Kauai  11 — Pteralyxia 
kauaiensis — e  (353  ha;  872  ac) 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  434264, 
2451326; 435936, 2450971;  435875, 
2450799; 435916, 2450657;  435835, 
2450586; 435906,  2450505;  435855, 
2450364; 435855,  2450293;  435733. 
2450252;  435723.  2450121;  435693. 


2450040; 
2449766; 
2449645; 
2449625: 
2449685; 
2449716; 
2449969; 
2450222; 
2450172; 


435642, 2449908;  435642,  2450091;  433615, 

435531. 2449706;  435389,  2449909;  433483, 

435156, 2449635;  435105,  2450071;  433190, 

435024, 2449716;  434913,  2450334;  432967, 

434771, 2449635;  434659,  2451326;  433615, 

434507, 2449817;  434355,  2451418;  433869, 

434213, 2450182;  434274,  2451428;  434163, 

434142,  2450324;  434031,  starting  point. 

433737,  2450162;  433676,  (B)  Note:  Map  1 


2449969; 433554, 
2449970;  433362. 
2450273;  433088. 
2450466;  433473. 
2451337;  433717. 
2451428;  434061, 
2451346;  return  to 

71  follows: 
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Map  171  Unit  11  -  Pteralyxia  kauaiensis  -  e 
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1       1  Critical  Habitat  Unit  11 

BBBl  Critical  Habitat  for 

Pteralyxia  kauaiensis  -  e 

0         1         2  Miles 

1 !             1 

} 

/'■■■/  Elevation  (1,000-ft  contours) 
A/ Major  Road 
/\/  Coastline 

0     I      2  Kilometers 

1 1      1 

N 

i 

(clxxii)  Kauai  11 — Pteralyxia 
kauaiensis — f  (589  ha;  1,453  ac) 

(A)  Unit  consists  of  the  following  463 
boundary  points:  Start  at  435336, 
2442801; 435344,  2442802;  435367, 
2442807; 435391, 2442814; 435415, 
2442819;  435435,  2442826;  435454, 
2442831;  435476, 2442838;  435496, 
2442844; 435516, 2442850;  435530, 
2442853; 435534,  2442855;  435543, 
2442858;  435556,  2442862;  435571, 
2442867; 435585,  2442876;  435598, 
2442885; 435608, 2442891;  435619, 
2442899; 435627, 2442904; 435642, 
2442920;  435658,  2442932; 43566B, 
2442948;  435673,  2442959;  435681. 
2442977; 435688,  2442995;  435693, 
2443006;  435698,  2443024;  435704, 
2443036;  435708,  2443047;  435715, 


2443064; 
2443086; 
2443103; 
2443127; 
2443149; 
2443169; 
2443186; 
2443194; 
2443202; 
2443208; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 


435722, 
435729, 
435738, 
435749, 
435757, 
435778, 
435804, 
435842, 
435874, 
435904, 
435942, 
435958, 
435979, 
436010, 
436048, 
436080, 
436095, 
436107, 
436118, 


2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 
2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 


435725, 
435735, 
435743, 
435753. 
435766, 
435790, 
435821, 
435861. 
435889. 
435933. 
435949, 
435969. 
435993, 
436032, 
436064, 
436089, 
436100, 
436113, 
436123, 


2443502; 
2443534; 
2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 
2443676; 
2443696; 
2443707; 
2443714; 
2443718; 
2443724; 


436134, 
436160, 
436190, 
436227, 
436254, 
436274, 
436300, 
436328, 
436348, 
436369, 
436392, 
436421, 
436460, 
436497, 
436534, 
436576, 
436611, 
436644, 
436666, 


2443520; 

2443543; 

2443560; 

2443563; 

2443557; 

2443547; 

2443537; 

2443529; 

2443531; 

2443546; 

2443572; 

2443611; 

2443655; 

2443688; 

2443700 

2443711 

2443716 

2443720 

2443731; 


436146, 
436175, 
436213, 
436240. 
436265, 
436287. 
436315. 
436337, 
436357, 
436380, 
436403, 
436438, 
436478, 
436518; 
436558, 
436597, 
436630, 
436655, 
436678, 
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2443742 

436697, 

2443756: 

2443763 

436726. 

2443769; 

2443772 

436758. 

2443775; 

2443776 

436788, 

2443776; 

2443778 

436808. 

2443781; 

2443785 

436823, 

2443786; 

2443790 

436837, 

2443797; 

2443801 

436845, 

2443807; 

2443819 

436861, 

2443831; 

2443847 

436882. 

2443863; 

2443877 

436900. 

2443900: 

2443923 

436914, 

2443936; 

2443948, 

436913. 

2443962; 

2443981 

436908. 

2443995; 

2444013 

436911. 

2444027; 

2444040 

436926, 

2444047; 

2444055 

436942, 

2444065; 

2444073 

436961, 

2444084; 

2444094 

436975, 

2444098; 

2444102 

436994, 

2444107; 

2444108 

437026. 

2444105; 

2444100 

437067, 

2444092; 

2444089 

437106, 

2444090; 

2444096, 

437128. 

2444104; 

2444112 

437137, 

2444122; 

2444130, 

437156, 

2444135; 

2444141 

437183, 

2444150; 

2444154 

437202, 

2444165; 

2444177 

437228, 

2444198; 

2444213 

437245, 

2444227; 

2444239 

437263, 

2444246; 

2444240 

437294, 

2444234; 

2444225 

437332, 

2444217; 

2444217 

437370, 

2444223; 

2444223 

437412, 

2444226; 

2444226 

437445, 

2444223; 

2444219 

437482, 

2444211; 

2444205 

437541, 

2444190; 

2444183 

437578, 

2444179; 

2444170 

437610, 

2444160; 

2444146 

437636, 

2444132; 

2444119 

437671, 

2444112; 

2444102 

437703, 

2444093; 

2444082 

437732. 

2444069; 

2444061 

437758, 

2444058; 

2444060 

437780. 

2444066; 

2444080 

437821, 

2444088; 

2444100 

437833, 

2444111; 

2444126 

437833, 

2444139; 

2444163 

437822, 

2444185; 

2444206 

437818. 

2444236; 

2444265 

437828, 

2444292; 

2444314 

437843, 

2444322; 

2444327 

437871, 

2444328; 

2444323 

437909, 

2444314; 

2444302 

437960 

2444289; 

2444274 

438007 

2444260; 

2444258 

438048 

2444258; 

2444260 

438087 

2444266; 

2444271 

438133 

2444273; 

2444270 

438196 

2444263; 

2444214 

, 438209 

2444606; 

2444618 

, 438333 

2444697; 

2444758 

438578 

2444688; 

436708, 
436745, 
436771, 
436799, 
436818, 
436829, 
436841, 
436852, 
436870, 
436890, 
436911. 
436914. 
436910. 
436908, 
436918, 
436933, 
436951. 
436969. 
436983. 
437009. 
437049. 
437076, 
437119, 
437133. 
437144. 
437169, 
437191, 
437212. 
437239, 
437254, 
437278, 
437310, 
437351, 
437391, 
437428, 
437462, 
437497. 
437563, 
437593. 
437624. 
437651, 
437691, 
437722, 
437749, 
437768. 
437810, 
437831. 
437835, 
437827, 
437820, 
437824, 
437836, 
437854, 
437887, 
437933. 
437984. 
438028. 
438072, 
438109. 
438164. 
438335. 
438245. 
438525. 
438683, 


2444618 
2444574 
2444644 
2444846 
2445074 
2444793 
2444848 
2444916 
2444513 
2444215 
2444127 
2444022 
2444128 
2443882 
2443733 
2443821 
2443742 
2443506 
2443339 
2443278 
2443252 
2443068 
2442822 
2442857 
2442682 
2442620 
2442305 
2442174 
2442033 
2441937 
2441955 
2441981 
2441893 
2441884 
2441639 
2441455 
2441324 
2441229 
2441251 
2441241 
2441230 
2441262 
2441266 
2441260 
2441223 
2441166 
2441191 
2441277 
2441286 
2441281 
2441254 
2441186 
2441167 
2441168 
2441168 
2441145 
2441137 
2441154 
2441201 
2441227 
2441229 
2441216 
2441190 
2441178 


; 438780, 

2444627; 

; 438946, 

24444 :»; 

; 439218, 

2444741; 

; 439639, 

2444846; 

; 440094. 

2445038; 

; 440243. 

2444784; 

; 440016, 

2444942; 

; 439919, 

2444749; 

; 439490, 

2444373; 

; 439139, 

2444101; 

; 438999, 

2443970; 

; 438648, 

2444101; 

; 438499. 

2443952; 

; 438315, 

2443821; 

; 438017, 

2443874; 

; 437579. 

2443786; 

; 437482, 

2443567; 

; 437254, 

2443400; 

; 437193, 

2443278; 

; 436939, 

2443295; 

; 436667, 

2443155; 

; 436702, 

2442980; 

; 436614, 

2442840; 

; 436798, 

2442752; 

; 437061, 

2442734; 

; 436947. 

2442480; 

; 437132, 

2442174; 

; 437289, 

2442068; 

; 437061, 

2441893; 

; 436755, 

2442033; 

; 436606, 

2441998; 

; 436413, 

2441902; 

;  436097, 

2441972; 

; 435939, 

2441735; 

; 435703, 

2441622; 

; 435343, 

2441455; 

r 435124, 

2441245; 

; 435127, 

2441232; 

; 435010, 

2441263; 

; 434901. 

24412^26; 

; 434867, 

2441252; 

; 434851, 

2441266; 

; 434811. 

2441263; 

; 434794, 

2441245; 

; 434779, 

2441196; 

; 434742. 

2441170; 

; 434717, 

2441232; 

; 434696, 

2441283; 

; 434676, 

2441286; 

; 434661, 

2441273; 

; 434641, 

2441213; 

; 434629 

2441175; 

; 434615, 

2441161; 

; 434580. 

2441170; 

; 434563, 

2441163; 

; 434551, 

2441140; 

; 434538 

2441144; 

; 434536 

2441173; 

; 434523 

2441222; 

; 434516 

2441230; 

; 434501 

2441223; 

; 434475 

2441203; 

; 434424 

2441176; 

; 434359 

2441197; 

438885, 
438990, 
439455, 
439700, 
440454, 
440183, 
439849, 
439753, 
439314. 
439060. 
438806, 
438595, 
438315, 
438070, 
437815, 
437386, 
437263, 
437342, 
437070, 
436667, 
436632, 
436474, 
436816, 
436939, 
437140, 
437053, 
43728d, 
437070, 
436772, 
436667, 
436457, 
436246, 
435878, 
435817, 
435703, 
435291, 
435166, 
435053, 
434950, 
434881, 
434859, 
434843, 
434806, 
434787, 
434754, 
434733, 
434699, 
434689, 
434669, 
434653, 
434631, 
434626, 
434592, 
434570, 
434556, 
434542. 
434535, 
434530, 
434520, 
434508, 
434489, 
434448, 
434397, 
434333. 


2441217 

434325, 2441222 

434308, 

2441229 

434293, 2441229 

434280, 

2441225 

434259, 2441212 

434253, 

2441203 

434240,2441177 

434228, 

2441152 

434223,2441147 

434216, 

2441143 

434190,2441144 

434174. 

2441147 

434155,2441156 

434145. 

2441157 

434130, 2441163 

434110. 

2441175 

434097, 2441181 

434079, 

2441193 

434069,  2441192 

434062. 

2441188 

434026,2441177 

434018. 

2441178 

434073,  2442051 

434Q78. 

2442055 

434086,  2442062 

434103. 

2442070 

434112,  2442076 

434126. 

2442080 

434139,  2442083 

434144, 

2442086 

434153, 2442092 

434175, 

2442105 

434192,2442116 

434203, 

2442127 

434215,  2442141 

434220, 

2442151 

434229.2442173 

434247. 

2442^08 

434253, 2442234 

434261, 

2442257 

434269,  2442282 

434282, 

2442299 

434295,  2442316 

434308, 

2442329 

434330, 2442350 

434344, 

2442361 

434355,  2442368 

434370, 

2442378 

434395, 2442387 

434416, 

2442397 

434439,  2442410 

434458., 

2442423 

434486, 2442437 

434504, 

2442450 

434522,  2442454 

434537,  .. 

2442457 

434563,  2442460 

434590, 

2442462 

434610, 2442464 

434628, 

2442472 

434643,  2442483 

434664, 

2442490 

434680,  2442493 

434700, 

2442502 

434713.  2442515 

434725, 

2442524 

434735. 2442532 

434755,  • 

2442542 

434775.  2442551 

434800, 

2442556 

434822.  2442562 

434842, 

2442574 

434862,  2442596 

434883, 

2442613 

434896, 2442626 

434916, 

2442647 

434934,  2442668 

434949. 

2442681 

434972, 2442699 

434986. 

2442705 

434997, 2442708 

435006. 

2442713 

435012,2442717 

435026. 

2442719 

435039.  2442722 

435061. 

2442727 

435081,  2442733 

435100. 

2442739 

435119, 2442747 

435135. 

2442754 

435150,  2442764 

435164, 

2442771 

435184. 2442774 

435201, 

2442777 

435219.  2442778 

435237, 

2442782 

435251. 2442783 

435228, 

2442762 

435237. 2442643 

435284. 

2442631 

return  to  starting  point. 

(B)  Excluding  2  areas: 

{!)  Bounded  by  the  following  3  points 

(1  ha;  3  ac):  Start  at  435132,  2442248; 

435160, 2442164;  434848,  2442098; 

return  to  starting  point;  and 

(2)  Bounded  by  the  following  4  points 

(0  ha;  1  ac):  Start  at  435151,  2442425; 

435215, 2442393;  435195,  2442353; 

435128,  2442379;  return  to  starting 

point. 

(C)No 

te:Map  172  follow 

rs: 
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-« 


(clxxiii)  Kauai  11 — Pteralyxia 
kauaiensis — g  (445  ha;  1,100  ac) 

(A)  Unit  consists  of  the  following  136 
boimdary  points:  Start  at  426830. 


2448935; 426830,  2448946 
2448996; 426916,  2449001 
2448996; 427021,  2449001 
2449031; 427131,  2449051 
2449021;  427372,  2449006 
2449041;  427578,  2449031 
2449051;  427679,  2449061 
2449036;  427884,  2449056 
2449132;  427844,  2449202 
2449282; 427623,  2449312 
2449317; 427307,  2449292 
2449302;  427131,  2449342 
2449398; 427081,  2449468 
2449498;  427407,  2449548 


426865, 
426976, 
427096, 
427237, 
427513, 
427638, 
427814, 
427894, 
427799, 
427463, 
427227, 
427041, 
427257, 
427583, 


2449668;  427679,  2449709;  427759, 


2449663 
2449678 
2449377 
2449237 
2449177 
2449086 
2449016 
2448896 
2448775 
2448785 
2448660 
2448582 
2448166 
2448223 
2448147 
2447986 
2447854 
2447797: 
2447664; 


427834, 
428040, 
428271, 
428452. 
428301, 
428376. 
428452. 
428442, 
428266, 
428216, 
428306, 
429490, 
429727, 
430125, 
429859, 
430030, 
429547, 
429224, 
429338, 


2449663; 
2449588; 
2449272; 
2449197; 
2449147; 
2449051; 
2448961; 
2448800; 
2448795; 
2448730; 
2448600; 
2448299; 
2448242; 
2448308; 
2448138; 
2447910; 
2447759; 
2447749; 
2447711; 


427935. 
428145. 
428396. 
428422. 
428321, 
428376. 
428462, 
428321, 
428241, 
428271, 
428306, 
429651, 
429983. 
430134. 
429765. 
429594. 
429272. 
429243, 
429471, 


2447598; 
2447560; 
2447427; 
2447323; 
2447446; 
2447774; 
2447722; 
2447666; 
2447727; 
2447772; 
2447842; 
2447887; 
2447912; 
2448008; 
2448113; 
2448336; 
2448412; 
2448440; 
2448492; 


429565, 
429565, 
429651, 
429480, 
429347, 
427879, 
427914, 
427598, 
427523, 
427387, 
427247. 
427056, 
426931, 
426750, 
426589, 
426097, 
426051, 
425989, 
425954, 


2447598; 
2447503; 
2447380; 
2447323; 
2447304; 
2447772; 
2447661; 
2447732; 
2447732; 
2447757; 
2447872; 
2447862; 
2447952; 
2448043; 
2448188; 
2448378; 
2448421; 
2448455; 
2448543; 


429622, 
429565, 
429537, 
429347, 
427881. 
427930, 
427814, 
427553, 
42745fr, 
427282, 
427111, 
427016, 
426835, 
426599. 
426127, 
426063, 
426007, 
425969. 
425949. 
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2448584; 
2448631; 
2448658; 
2448685; 
2448709; 
2448744; 


425923, 
425855, 
425792, 
425735, 
425675, 
425621, 


2448613 
2448652 
2448676 
2448700 
2448727 
2448768; 


425884. 
425837. 
425765. 
425708. 
425654. 
425591, 


2448786 
2448834 
2448891 
2448948 
2448978 
2449057; 


425552, 
425487, 
425421, 
425334, 
425337, 
425479, 


2448813; 
2448867; 
2448924; 
2448975; 
2449010; 
2449181; 


425528, 
425460, 
425388, 
425329, 
425479. 
425602. 


2449067;  425764.  2448953;  425830, 
2448991;  425934,  2449001;  426001, 
2448953;  426399,  2449038;  return  to 
starting  point. 

(B)  Note:  Map  173  follows: 


Map  173  Unit  11  -  Pterafyxia  kauaiensis-g 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Pterafyxia  kauaiensis  -  g 

V    Elevation  (1,000-ft.  contours) 

/\/  MajcH-Road 

/\/  Coastline 


0  1  2  Kikxneten 


(clxxiv)  Kauai  1 1 — Remya  kauaiensis — 
a  (172  ha;426ac) 

(A)  Unit  consists  of  the  following  107 
boundary-  points:  Start  at  437937, 


2443749; 437924,  2443901 
2444013; 437973,  2444102 
2444227; 437902,  2444298 
2444314; 437909,  2444314 
2444302: 437960.  2444289 
2444274; 438007,  2444260 


437955, 
437928, 
437907, 
437933, 
437984, 
438028, 


2444258; 438048,  2444258;  438072, 


2444260 
2444271 
2444270 
2444214 
2444240 
2444450 
2444334 
2444356 
2444494 
2444579 
2444686 
2444829; 


438087, 
438133, 
438196, 
438310, 
438455, 
438696, 
438946, 
439080, 
439250, 
439402, 
439678, 
439705, 


2444266; 
2444273; 
2444263; 
2444290; 
2444396; 
2444419; 
2444334; 
2444450; 
2444539; 
2444619; 
2444726; 
2444936; 


438109, 
438164, 
438335. 
438384, 
438625, 
438799, 
439013, 
439129, 
439326, 
439540, 
439710, 
439759, 


2444985; 
2444931; 
2444860; 
2444668; 
2444574; 
2444476; 
2444405; 
2444351; 
2444275; 
2444271; 
2444222; 
2444057; 


439857. 
439919, 
440058, 
440138, 
440143. 
440071, 
440018, 
440080, 
439928, 
439750, 
439607, 
439428, 


2445003 
2444896 
2444753 
2444623 
2444539 
2444445 
2444374 
2444302 
2444231 
2444267 
2444137 
2444008; 


439897, 
440004, 
440107, 
440143, 
440143, 
440018, 
440067, 
440058, 
439830, 
439678, 
439495, 
439415, 
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2443959; 
2443878; 
2443843; 
2443771; 
2443655: 
2443588; 
2443513; 
2443508; 


439464, 
439518. 
439486, 
439464, 
439473, 
439446, 
439312, 
439268, 


2443887; 
2443861; 
2443812; 
2443770; 
2443620; 
2443539; 
2443513; 
2443450; 


439500, 
439486, 
439477. 
439500. 
439446, 
439428, 
439294, 
439241, 


2443401 
2443441 
2443397 
2443455 
2443508 
2443468 
2443504 
2443575; 


439210. 2443392;  439187,  2443624; 438620, 2443647;  438585, 

439125, 2443441;  439067,  2443638; 438544,  2443602;  438473, 

439035, 2443392;  438955,  2443598; 438442,  2443593;  438415, 

438946, 2443486;  438919,  2443535; 438308, 2443513;  438085, 

438852, 2443499;  438803,  2443522; 438009, 2443526;  437955, 

438754, 2443481; 438750,  2443571; 437933,  2443665;  437940. 

438745,  2443544;  438719,  2443749;  return  to  starting  point. 
438669,  2443575;  438669,       (B)  Note:  Map  174  follows: 


Miq>  174  Unit  11  -  Remya  kauaiensis  -  a 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Ren^  kauaiensis  -  a 

V    Elevation  (1,000-ft.  ccmtours) 

/\/  Major  Road 

/\/  Coastline 


1         2  Miles 


0     1      2  Kikmwleis 


(clxxv)  Kauai  11 — Remya  kauaiensis — ^b 
(66  ha;  163  ac) 

(A)  Unit  consists  of  the  following  19 
boimdary  points:  Start  at  434356, 
2450470; 434503,  2450255;  434622, 


2450093;  434841,  2450072;  434941, 
2449932; 435078,  2449914;  435232, 
2449871; 435368, 2450079;  435350, 
2450294; 435580, 2450125;  435569, 
2449953;  435472,  2449863;  435368, 


2449752; 435167. 2449623:  434776, 
2449484; 434694,  2449462;  434539, 
2449541;  434381,  2449771;  434044, 
2449989;  retimi  to  starting  point. 

(B)  Note:  Map  175  follows: 
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Map  175  Unit  11  -  Remya  kauaiensis  -  b 


(clxxvi)  Kauai  11 — Remya  kauaiensis — 
c  (886  ha;  2,190  ac) 

(A)  Unit  consists  of  the  following  119 
boundary  points:  Start  at  431977, 


2448160; 432081, 2447933 
2447620; 431629,  2447412 
2447081; 431124, 2446995 
2447064; 430817. 2447078 
2446041;  429595,  2446048 
2446125;  429591.  2446167 
2446305;  429263.  2446389 
2446389; 428972. 2446421 
2446474; 428793,  2446542 
2446550; 428762,  2446580 
2446584; 429064. 2446531 
2446658; 429244. 2446797 
2446797; 428765. 2446882 
2446839;  428595.  2446892 


431820, 
431298, 
430828, 
429798, 
429654, 
429485. 
429094, 
428904, 
428774. 
428765. 
429021, 
428914, 
428648, 
428659, 


2447052; 428627,  2447073;  428648, 


2447201; 
2447318; 
2447477; 
2447435; 
2447595; 
2447658; 
2447829; 
2447914; 
2447946; 
2448105; 
2448244; 
2448286; 
2448339: 
2448424; 
2448552; 
2448914; 
2448807; 
2448882; 
2449084; 


428936, 
428723, 
429117, 
429244. 
429021. 
428883, 
429191. 
429393, 
429649, 
429457. 
429234, 
428915, 
429064. 
429074, 
429244. 
429543. 
429681. 
429617. 
429596. 


2447211; 
2447414; 
2447477; 
2447541; 
2447658; 
2447797; 
2447914; 
2447839; 
2448063; 
2448095; 
2448158; 
2448244; 
2448361; 
2448478; 
2448829; 
2448924; 
2448818; 
2448967; 
2449254; 


428808, 
428904. 
429202, 
429085, 
428968. 
429085. 
429266, 
429425, 
429628, 
429340, 
429138. 
428829. 
429149. 
429032, 
429362, 
429564, 
429649, 
429511. 
429734, 


2449318; 
2449244: 
2449371; 
2449339: 
2449254; 
2449415; 
2449451; 
2449474; 
2449477: 
2449658; 
2449750; 
2449796; 
2449754; 
2449693; 
2449646: 
2449674: 
2449834: 
2449985; 
2450041; 


429819, 
430160. 
430064. 
430181. 
430330, 
430366, 
430349, 
430320, 
430394. 
430348. 
430384. 
430471, 
430583, 
430696, 
430819, 
430918, 
430927, 
430993, 
431153, 


2449233: 
2449169; 
2449382; 
2449307; 
2449414: 
2449436; 
2449466; 
2449476; 
2449658; 
2449666; 
2449766; 
2449787; 
2449736; 
2449656; 
2449646: 
2449717; 
2449905; 
2450032: 
2450008; 


429958, 
429968, 
430075, 
430362, 
430330, 
430355, 
430335, 
430320, 
430350, 
430376, 
430406, 
430527, 
430635, 
430720, 
430899, 
430904, 
430955, 
431068, 
431238, 
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2449970; 431285, 2449942;  431360, 
2449956; 431449. 2449886; 431497. 
2449867; 431605,  2449895;  431632, 


2449893;  432647,  2449237;  432672, 
2449222;  432832.  2449094;  432927, 


2448966;  432512,  2448626;  431953, 
2448167;  return  to  starting  point. 
(B)  Note:  Map  176  follows: 


Map  176  Unit  11  -  Remya  kauaiensis  -  c 


KMBimeh, 


Hanakapim  BmOu 


//'y^'  ^''}fk>Ux     i. 

f      WmpB 

y-^ 
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^^Xr  VH»ie-.-.;'         iflflmnlDlflllllln^^i^                         i              ps    ^?\- W.  ■*^~"^;     :■  v  ■■-. '"■■.'■-■;    "v  >    W  /  /       f  v'"~*    i 
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L^       vvI^jC         JRmU^^^^^^                        \          Wwi^^^Xi.^    1^^\^^.   *"    \       Y'-^    ^ 

(^->^^^>wr^^{ji^.  \  *^^i^%?^v\m 

^-                      ^.y  •...-■                         -r  ll^^^^^f  \^^                   ^M'  '^    '    ''  '•                                      \                                            *'       ■'*\-^^^'                              '^^    ^TT^W^ai^         J'    »-'■ 
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1       1  Critical  Habitat  Unit  11 

im  Critical  Habitat  for                                    0        l        2  Miles 

Mi-) 

Kemya  kauaiensis  -  c                               ' ' ' 

A-/  Elevation  (1,000-ft.coiitouis)                       ^     }     f  Kitomeiets 
/S/  MajwRoad 

/\/  Coasdine 

(clxxvii)  Kauai  11 — Remya  kauaiensis — 
d(47ha;115ac) 

(A)  Unit  consists  of  the  following  51 
boundary  points:  Start  at  435663, 
2441899; 437117, 2442058;  437240, 
2442106; 437316,  2441834;  437287, 
2441816; 437274, 2441809;  437240, 
2441796; 437224, 2441791; 437181, 
2441781: 437150,  2441777;  437111, 
2441777;  437096, 2441779;  437062. 


2441776 
2441776 
2441784 
2441801 
2441820 
2441808 
2441796: 
2441789 
2441773 
2441739 
2441718; 


437008. 
436912. 
436825. 
436777, 
436695, 
436638, 
436593, 
436541, 
436453, 
436408, 
436357, 


2441775; 
2441780; 
2441795; 
2441809; 
2441811; 
2441803; 
2441792; 
2441785; 
2441759; 
2441737; 
2441708; 


436960, 
436895, 
436799, 
436730, 
436666, 
436618, 
436583. 
436492. 
436419. 
436374, 
436342, 


2441700;  436319.  2441681;  436285, 
2441639; 436272.  2441618;  436247. 
2441590;  436228,  2441575;  436203, 
2441564; 436181,  2441558;  436167, 
2441552; 436155,  2441546;  436121, 
2441536; 436070,  2441515;  436039, 
2441504;  436027,  2441501;  435983, 
2441481;  435950.  2441467;  435894, 
2441450;  return  to  starting  point. 

(B)  Note:  Map  177  follows: 
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□  Critical  Habitat  Unit  11 

mD  Cntical  Habitat  for                                         0         1         2  Miles 

^^^^               n                      1                 .             -               f                                                                            1                     1 

Z^" 

7 

Remya  kauaiensis  -  d                                ' ■ 

Elevation  (1,000-fL  contours)                       °     ]     f  Kilometers 

N 

/ 

/S/  Major  Road 
A/  Coastline 

(clxxviii)  Kauai  11 — Remya 
kauaiensis — e  (66  ha,  163  ac) 

(A)  Unit  consists  of  the  following  48 
boundary  points:  Start  at  437855, 


2445706; 437877,  2445731 
2445821;  437983,  2445872 
2445968;  438025,  2445891 
2445843; 438124, 2445965 
2445865; 438213.  2445843 


437906. 
437996. 
438060. 
438197, 
438178, 


2445750; 438293,  2445689;  438341, 


2445734 
2445747 
2445593 
2445708 
2445766 
2445616 
2445628 
2445744 
2445897 
2445919; 


438438, 2445779;  438450.  2445679; 439286,  2445555;  439257. 

438393, 2445660;  438341,  2445401; 439187,  2445295;  439136, 

438505, 2445580;  438572,  2445260; 438969,  2445228;  438905, 

438575, 2445763;  438658,  2445151; 438851, 2445110;  438831, 

438646,  2445664;  438646,  2445107; 438700,  2445203;  438559. 

438713, 2445667;  438777,  2445267; 438470,  2445308;  438361, 

438918.  2445792;  438953,  2445331; 438303,  2445382;  438236, 

439030,  2445811;  439251,  2445382; 437929,  2445478;  return  to 

439289,  2445958;  439318,  starting  point. 

439328,  2445836;  439318,  (B)  Note:  Map  178  follows: 
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Map  178  Unit  11  -  Remya  kauaiensis  -e 
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1       1  Critical  Habitat  Unit  11 

m  Critical  Habitat  for                                      ?        '        r  '^''*' 

(^') 

Remya  kauaiensis  -  d                                 ' ' 

^^  \     E                                                                    Q     !     f  Ki»«ne'«s 

A/  Major  Road 
/\/  Coastline 

(clxxix)  Kauai  11 — Remya 
montgomeryi — a  (69  ha;  171  ac) 

(A)  Unit  consists  of  the  following  12 
bovmdary  points:  Start  at  428611, 


2447702; 428616, 2447840;  428804, 
2447934; 428942,  2447978;  429058, 
2448006;  429174,  2448056;  429113, 
2448100; 429373, 2448149; 430157, 


2448370;  430091,  2447531;  429544, 
2447708;  428821,  2447708;  return  to 
starting  point. 

(B)  Note:  Map  179  follows: 
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Map  179  Unit  11  -  Remya  moiUgomeryi  -  a 


(clxxx)  Kauai  11 — Remya 
montgomeryi—h  (1,010  ha;  2,496  ac) 

(A)  Unit  consists  of  the  following  245 
boundary  points:  Start  at  442448, 


2445805;  442665,  2445511 
2445510; 442668.  2445494 
2445490; 442671,  2445471 
2445453; 442682,  2445433 
2445419; 442694,  2445414 
2445399; 442727,  2445386 
2445378; 442747,  2445377 
2445370; 442785,  2445364 
2445359; 442804,  2445357 
2445353; 442842,  2445347 
2445342; 442862,  2445341 
2445336; 442898,  2445330 
2445323; 442934,  2445314 
2445303;  442956,  2445301 


2445292;  442981,  2445284;  442990. 


442672, 
442667, 
442675, 
442689. 
442709, 
442743, 
442765, 
442798, 
442821, 
442858, 
442877, 
442915, 
442952, 
442972, 


2445276; 
2445263; 
2445247; 
2445209; 
2445171; 
2445132; 
2445105; 
2445078; 
2445040; 
2445003; 
2444984; 
2444962; 
2444944; 
2444932; 
2444914; 
2444898; 
2444876; 
2444851; 
2444829; 


443009, 
443047, 
443068, 
443066, 
443103, 
443135, 
443144, 
443152, 
443153, 
443158, 
443175, 
443193, 
443215, 
443240, 
443260. 
443281. 
443294. 
443307. 
443313. 


2445266; 
2445260; 
2445227; 
2445190; 
2445152; 
2445115; 
2445096; 
2445059; 
2445020; 
2444995; 
2444965; 
2444946; 
2444938; 
2444927; 
2444907; 
2444890: 
2444870; 
2444833; 
2444815: 


443029, 
443065. 
443066. 
443083. 
443122. 
443140, 
443150, 
443153, 
443156, 
443163. 
443177, 
443196, 
443234, 
443252, 
443271. 
443290, 
443301, 
443309. 
443320. 


2444796; 
2444758; 
2444728; 
2444706; 
2444699; 
2444686; 
2444655; 
2444627; 
2444591; 
2444570; 
2444551; 
2444546; 
2444537; 
2444521; 
2444493; 
2444477; 
2444460; 
2444459; 
2444469; 


443327. 
443341. 
443352.' 
443373. 
443403, 
443435, 
443443. 
443447. 
443459. 
443478. 
443497. 
443534. 
443557, 
443579. 
443610, 
443628, 
443666, 
443685, 
443722. 


2444778; 
2444740; 
2444721; 
2444702; 
2444695; 
2444664; 
2444647; 
2444608; 
2444579; 
2444555; 
2444548; 
2444543; 
2444532; 
2444514; 
2444483; 
2444469; 
2444456; 
2444463; 
2444464; 


443333, 
443346, 
443366, 
443385, 
443423, 
443440, 
443444, 
443452, 
443464, 
443483. 
443516, 
443553. 
443571. 
443598. 
443617. 
443647, 
443677, 
443703, 
443732, 
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2444458 
2444446 
2444434 
2444409 
2444392 
2444364 
2444332 
2444307 
2444289 
2444260 
2444232 
2444204 
2444175 
2444133 
2444113 
2444082 
2444045 
2444009 
2443970 
2443934 
2443896 
2443857 
2443836 
2443805 


443740, 
443769, 
443793, 
443811, 
443818, 
443829, 
443836, 
443853, 
443865, 
443875, 
443902, 
443915, 
443934, 
443931. 
443925. 
443925. 
443928, 
443935, 
443934, 
443935, 
443945. 
443963, 
443972. 
443987. 


2444454; 
2444440; 
2444421; 
2444401; 
2444383; 
2444347; 
2444327; 
2444296; 
2444271; 
2444247; 
2444214; 
2444196; 
2444158; 
2444120; 
2444103; 
2444064; 
2444028; 
2443990; 
2443951; 
2443915; 
2443877; 
2443839; 
2443821; 
2443801; 


443760, 
443778, 
443804, 
443815, 
443824, 
443835, 
443846, 
443857, 
443871, 
443889, 
443910, 
443929. 
443936, 
443927, 
443924, 
443926, 
443931, 
443936, 
443934, 
443939, 
443955. 
443965. 
443984, 
444000, 


2443783 
2443764 
2443733 
2443709; 
2443690; 
2443652 
2443614 
2443577 
2443558 
2443521 
2443498 
2443464 
2443427 
2443407 
2443371 
2443352 
2443334 
2443315 
2443303 
2443267 
2443211 
2442857 
2442739 
2442714 


444003, 
444012, 
444025, 
444041, 
444048, 
444056, 
444051, 
444080, 
444114, 
444133, 
444139, 
444153, 
444171, 
444191, 
444210, 
444228, 
444246, 
444267, 
444288, 
444175, 
443603, 
443541, 
442975, 
442665, 


2443777 
2443746 
2443727 
2443694 
2443672 
2443633 
2443596 
2443566 
2443539 
2443503 
2443484 
2443447 
2443417 
2443390 
2443360 
2443337 
2443322 
2443312 
2443300 
2443218 
2443118 
2442683 
2442920 
2442609 


444005, 
444022, 
444035. 
444041, 
444055, 
444051, 
444058, 
444096, 
444125, 
444134, 
444146, 
444164, 
444180, 
444202. 
444215, 
444232, 
444259, 
444285, 
444287, 
443802, 
443591, 
443305, 
442895, 
442310, 


2442665;  442080,  2442671;  441918, 
.2442827; 441999,  2442901;  442024, 
2443094;  441887,  2443131;  441788, 
2443305; 441583, 2443454;  441135, 
2443585; 440886, 2443666;  440799, 
2443803;  440762,  2443921; 440538, 
2443927;  440402,  2443914;  440314, 
2444219;  440370,  2444480;  440445, 
2444666;  440501,  2444859;  440420, 
2444909;  440259,  2445052;  440296. 
2445238;  440265,  2445387;  440190, 
2445530; 440035,  2445648;  439973, 
2445735;  440047, 2445872; 440047, 
2446052;  439948,  2446195;  440022, 
2446469;  440513,  2446543;  44(^25, 
2446717; 440843, 2446885;  441042, 
2446972; 441274,  2446893;  441832, 
2446159;  442113,  2445986;  442326, 
2445854;  442415,  2445847;  442422, 
2445840; 442430,  2445830;  442430, 
2445827; 442435, 2445813; 442444, 
2445807;  return  to  starting  point. 

(B)  Note:  Map  180  follow^: 
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Map  180  Unit  1 1  -  Remyo  montgomeryi  -b 
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^I  Critical  Habitat  Unit  11 

Omill  Critical  Habitat  for                                     ?        |     .- 

2  Miles 

I] 

(^'7 

Remya  montgomeryi  -  b                             ' ' 

Elevation  (1,000-ft.contouis)                       ^— -{ — J  "^ 

ilometers 

N 

/V  MajorRoad 

/\/  Coastline 

(clxxxi)  Kauai  11 — Remya 
montgomeryi— c  (435  ha;  1,076  ac) 

(A)  Unit  consists  of  the  following  73 
boiuidary  points:  Start  at  434088, 
2448772; 434057, 2448814;  433978, 
2448898; 433944, 2448994; 433902, 
2449074;  433692,  2449220;  433659, 
2449275;  433659. 2449342;  433625, 
2449489; 433500, 2449564;  433462. 
2449619; 433461.  2449623;  433480. 
2449629; 433484, 2449703;  433460, 
2449707; 433444,  2449707;  433441, 
2449723;  433318.  2449783;  433292. 
2449640;  432855,  2450187;  432823, 


2450206: 
2450260; 
2450270; 
2450275; 
2450330; 
2450373; 
2450412; 
2450503; 
2450580; 
2450611; 
2450624; 
2450666; 
2451128; 
2450766; 


432826, 
432768, 
432745. 
432709. 
432650, 
432573, 
432528, 
432494, 
432468, 
432465, 
432445, 
432502. 
432889, 
432737, 


2450224; 
2450266; 
2450272; 
2450317; 
2450343; 
2450385; 
2450468; 
2450543; 
2450593; 
2450623; 
2450625; 
2450935; 
2450808; 
2450598; 


432797, 
432752, 
432733, 
432692, 
432591, 
432550, 
432515, 
432477, 
432464, 
432450. 
432435. 
4326Z8, 
432771, 
432897, 


2450691; 433099,  2450615;  433217. 
2450489; 433248,  2450427;  434703, 
2451005;  436330,  2450099;  436237, 
2450032; 436212,  2450009;  436203, 
2450009; 436111,  2449924; 436109. 
2449918; 435562,  2449429; 435168. 
2449400; 435010,  2449343;  435011, 
2449352; 434884,  2449298;  434872, 
^449294;  434833,  2449281;  434833, 
2449280;  434814,  2449273;  434573, 
2449187; 434342, 2448860; 434340, 
2448859; 434109,  2448774;  434091. 
2448768;  return  to  starting  point. 

(B)  Note:  Map  181  follows: 
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Mmp  181  Unit  11  -  Remya  montgomeryi  -  c 


iiii. 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Remya  montgomeryi  -  c 

V   Elevation  ( 1 ,000-ft.  contotirs) 

/\/  MajcM-Road 

/\/  Coasdine 


(clxxxii)  Kauai  11 — Schiedea 
apokremnos — a  (170  ha;  420  ac) 

(A)  Unit  consists  of  the  following  121' 
boundary  points:  Start  at  432745, 


2452425; 434404, 2451114 
2451030; 434135,  2451007 
2451170;  433978,  2451164 
2450991; 433698,  2450985 
2450963;  433524,  2451170 
2451041; 433188,  2451120 
2451237; 433132, 2451249 
2451316;  433210,  2451411 
2451411;  433098,  2451450 
2451512; 433109,  2451568 
2451663; 432980,  2451618 
2451714; 432919,  2451708 
2451742; 432773, 2451669 
2451842;  432621,  2451820 


434287, 
434062, 
433917, 
433608, 
433328, 
433322, 
433143, 
433126, 
433132, 
433126, 
43296i9, 
432812, 
432689, 
432571, 


2451803; 432537, 2451730;  432504, 


2451635; 
2451467; 
2451450; 
2451350; 
2451366; 
2451439; 
2451411; 
2451507; 
2451367; 
2451311; 
2451323; 
2451323; 
2451321; 
2451324; 
2451316; 
2451336; 
2451350; 
2451323; 
2451297; 


432453, 
432347, 
432392, 
432201, 
432016, 
431893, 
431775, 
431657, 
431579, 
431416, 
431373, 
431360, 
431337, 
431304, 
431287, 
431277, 
431245, 
431242, 
431294, 


2451590; 
2451490; 
2451355; 
2451372; 
2451383; 
2451507; 
2451411; 
2451423; 
2451299; 
2451367; 
2451329; 
2451314; 
2451323; 
2451317; 
2451322; 
2451355; 
2451336; 
2451310; 
2451278; 


432453, 
432347, 
432319, 
432139, 
431932, 
431831, 
431736, 
431618, 
431511, 
431378, 
431370, 
431351, 
431318, 
431293, 
431281, 
431264, 
431233, 
431267, 
431312. 


2451246; 
2451176; 
2451149; 
2451129; 
2451094; 
2451081; 
2451053; 
2451047; 
2451029; 
2450998; 
2450978; 
2450971; 
2450971; 
2451456; 
2451714; 
2451820; 
2451848; 
2451798; 
2451882; 


431348, 
431402, 
431415, 
431432. 
431457. 
431450, 
431467, 
431488, 
431481, 
431504, 
431486, 
431456, 
431158, 
431321, 
431371, 
431461, 
431685, 
431808, 
431853, 


2451203; 
2451170; 
2451137; 
2451109; 
2451086; 
2451067; 
2451047; 
2451038; 
2451010; 
2450987; 
2450974; 
2450971; 
2451367; 
2451557; 
2451669; 
2451787; 
2451893; 
2451826; 
2451910; 


431384, 
431407, 
431428, 
431442, 
431456, 
431455, 
431486, 
431482, 
431487, 
431499, 
431476, 
431455, 
431349. 
431287, 
431438, 
431567, 
431769, 
431775, 
431937. 
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2451966;  432016.  2451865;  432027, 
2451915; 432083,  2451927;  432150, 
2451938;  432223.  2451988;  432251, 


2452067; 432319,  2452039;  432319, 
2452111; 432448,  2452184;  432532. 
2452201;  432593,  2452291;  432672, 


2452313; 432706,  2452246;  432700, 
2452369;  return  to  starting  point. 
(B)  Note:  Map  182  follows:     . 


Map  182  Unit  11  -  Schiedea  apokrewmos  -  a 


•,, . ..  .. . 

NMtoi  Cw»  4  ■••...  ::."•■••::.  :-v. 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Schiedea  apokremnos  -  a 

\     Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


1  2   Miles 


E 


0     I     2  Kilometen 


^. 


(clxxxiii)  Kauai  1 1 — Schiedea 
•  apokremnos — b  (187  ha;  463  ac) 

(A)  Unit  consists  of  the  following  49 
boundary  points:  Start  at  435094, 


2454278; 435593,  2453600 
2453505;  435509.  2453460 
2453455; 435279.  2453455 
2453449;  435077,  2453393 
2453309; 435038.  2453287 


435509. 
435374, 
435184. 
435083. 
435015. 


2453130;  434982.  2453113; 434892, 


2453113; 
2452945; 
2452816; 
2452592; 
2452374; 
2452245; 
2452116; 
2452430; 
2452677; 
2452806; 


434774. 
434601. 
434180, 
434169. 
434309. 
434371. 
434488. 
433092, 
433132, 
433704, 


2453068; 
2452884; 
2452744; 
2452385; 
2452307; 
2452195; 
2451948; 
2452565; 
2452722; 
2452951; 


434713, 
434483. 
434203. 
434309. 
434388. 
434533. 
433115, 
433171, 
433311, 
433743, 


2452957; 433788,  2453029;  433995. 
2453164; 434085. 2453242;  434186. 
2453332; 434354.  2453438;  434421, 
2453516; 434427. 2453617; 434561, 
2453584; 434567,  2453712; 434657, 
2453819; 434780, 2453964;  434802, 
2453948;  434802,  2454032;  434903, 
2454149;  434971,  2454132;  434993. 
2454233;  return  to  starting  point. 

(B)  Note:  Map  183  follows: 
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Map  183  Unit  11  -  Schiedea  apokremnos  -b 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Schiedea  cpokremnos  -  b 

.    \     Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/V  Coastline 


1  2   Miles 


I       i 


0     I     2  Kilometers 


(clxxxiv)  Kauai  11 — Schiedea 
apokremnos — c  (295  ha;  730  ac) 

(A)  Unit  consists  of  the  following  184 


boundary 
2449457; 
2449417; 
2449330; 
2449105; 
2448866; 
2448642; 
2448606; 
2448765; 
2448693; 
2448577; 
2448591; 
2448707; 
2448707; 
2448852; 
2448885; 


points: 
425945 
426119 
426264 
426662 
427032 
426966 
426503 
426401 
426336 
426264 
426025 
425858 
425692 
425484 
425424 


coastline 
,.2449431 
, 2449388 
, 2449199 
, 2449004 
. 2448743 
, 2448569 
. 2448743 
2448707 
. 2448642 
, 2448540 
, 2448729 
, 2448700 
, 2448779 
,  2448870 
, 2448946; 


425961. 
426025, 
426206, 
426496, 
426800, 
427068, 
426829, 
426445. 
426336, 
426322, 
426170. 
425974, 
425786, 
425525, 
425466, 
425344, 


2449011; 
2449149; 
2449540; 
2449569; 
2449576; 
2449816; 
2450065; 
2450185; 
2450490; 
2450466; 
2450554; 
2450353; 
2450369; 
2450618; 
2450794; 
2450955; 
2450850; 
2450586; 
2450433; 


425235. 
425395, 
425525. 
425736. 
426041. 
426427. 
426804. 
427133. 
427141, 
427197, 
427302, 
427639, 
427711, 
428136, 
428152, 
428329. 
428385. 
428329, 
428425. 


2449076; 
2449439; 
2449547; 
2449562; 
2449624; 
2449928; 
2450065; 
2450313; 
2450530; 
2450546; 
2450425; 
2450393; 
2450441; 
2450682; 
2450947; 
2450987; 
2450730; 
2450514; 
2450506; 


425217, 
425453. 
425721. 
425833. 
426274. 
426555. 
427045. 
427085. 
427165. 
427245, 
427534. 
427671. 
428008, 
428184. 
428257, 
428353, 
428385, 
428377, 
428425, 


2450618; 
2450778; 
2450979; 
2450987; 
2450923; 
2451067; 
2450882; 
2450810; 
2450178; 
2450198; 
2450229; 
2450259; 
2450277; 
2450303; 
2450332; 
2450357; 
2450370; 
2450394; 
2450416; 


428481. 
428538. 
428650, 
428794. 
428899, 
429035, 
429099, 
429629, 
429610, 
429538, 
429460, 
429404, 
429371, 
429342. 
429294. 
429244, 
429208. 
429200, 
429174, 


2450770; 

2450858; 

2451011; 

2450987 

2451059 

2450987 

2450834 

2450177 

2450183; 

2450212 

2450248 

2450268 

2450289 

2450315 

2450343 

2450363 

2450389 

2450405; 

2450426; 


428538. 
428570, 
428714, 
428834, 
428955, 
429051, 
429139, 
429625, 
429571, 
429503. 
429433, 
429391, 
429356, 
429321, 
429269, 
429232, 
429205, 
429193, 
429162, 
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2450435; 
2450444; 
2450468; 
2450492; 
2450540; 
2450577; 
2450605; 
2450610; 
2450638; 
2450676; 
2450701; 
2450706; 
2450654; 
2450498; 


429162, 
429158, 
429143, 
429114, 
429110. 
429091, 
429069, 
429011, 
429000, 
428979, 
428962, 
428952. 
428975, 
428899, 


2450436; 

2450455; 

2450481; 

2450527; 

2450557? 

2450594 

2450606 

2450630 

2450655 

2450690 

2450707 

2450704 

2450624 

2450449; 


429161, 
429152, 
429132, 
429113, 
429103, 
429077, 
429067, 
429009, 
428990, 
428972, 
428952, 
428964, 
428947, 
428770, 


2450409; 
2450353; 
2450273; 
2450265; 
2450161; 
2449952; 
2449663; 
2449647; 
2449680; 
2449607; 
2449664; 
2449559; 
2449728; 
2449872; 


428554, 
428698, 
428867, 
429083, 
429436, 
429589, 
429637, 
429292, 
429196, 
429035, 
428810, 
428626, 
428473, 
428249, 


2450449 
2450273 
2450169 
2450233 
2450048 
2449800 
2449615 
2449648 
2449631 
2449487 
2449583 
2449632 
2449760 
2449944 


428546, 
428875. 
428955, 
429268, 
429541, 
429717, 
429461, 
429260, 
429075, 
428907, 
428714, 
428546. 
428289, 
428104, 


2449992:  428233,  2450113;  428120, 
2450145; 428136,  2450265;  428104. 
2450329; 428088, 2450361;  428088. 
2450498:  427936.  2450425;  427855. 
2450305: 427936, 2450145;  427879. 
2450081; 427639. 2450113; 427462. 
2450137: 427285,  2450177;  427165. 
2450057; 427053. 2449952;  426940, 
2449832; 426643. 2449672; 426435. 
2449624; 426242. 2449584;  426170. 
2449559;  425969.  2449455;  coastline. 

(B)  Note:  Map  184  follows: 


Map  184  Unit  11  -  Schiedea  t^wkremnos  -  c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  for 
Schiedea  apokremnos  -  c 

Elevation  ( 1 ,000-ft.  contours) 

A/  MajorRoad 

/A/  Coastline 


0 

E 


2   Miles 


J 


0     I     2  Kikmieters 
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(clxxxv)  Kauai  11 — Schiedea  helleri — a 
(485  ha;  1,198  ac) 

(A)  Unit  consists  of  the  following  100 
boundary  points:  Start  at  439125, 
2441965;  439082,  2442134;  439060, 
2442238; 439038,  2442310;  439065, 
2442364; 439202,  2442397;  439262, 
2442430; 439514,  2442474;  439586, 
2442550; 439651,  2442589;  439788, 
2442589; 439876,  2442567;  439925, 
2442561;  439969,  2442649;  440018, 
2442737; 440035,  2442747;  440073, 
2442698; 440073, 2442665;  440150, 
2442682; 440248,  2442791;  440363, 
2442906;  440407,  2442917;  440468, 
2442895; 440577, 2442983;  440654, 
2443005;  440774.  2442966;  440769. 
2442939; 440862.  2442939;  440988. 


2442955; 441059.  2442994;  441141.  2441663; 442812.  2441624;  442823. 

2442906;  441207.  2442829;  441306.  2441586; 442812.  2441526;  442856. 

2442758; 441415,  2442720;  441651,  2441482; 442916. 2441455;  442954. 

2442720; 441810.  2442742;  441908,  2441378; 442982,  2441350;  442631, 

2442758; 441968,  2442736;  441996,  2441285; 442287,  2441225;  441900, 

2442659; 442111, 2442621; 442341.  2441576; 44184Z,  2441576;  441832, 

2442555; 442434,  2442539;  442598,  2441635; 441804,  2441674;  441733, 

2442544; 442659, 2442522;  442659,  2441718; 441667,  2441761;  441651. 

2442513; 442735,  2442462;  442779,  2441800; 441519,  2441794;  441251, 

2442358; 442757, 2442249;  442757.  2441745; 440977, 2441625;  440917, 

2442216;  442763,  2442183;  442752,  2441537;  440884,  2441477;  440725^,-=- 

2442134; 442697,  2442117;  442675.  2441411; 440511,  2441367;  440265, 

2442073; 442708.  2442051;  442768.  2441329; 440194.  2441307;  440018. 

2442068; 442796.  2442040:  442850,  2441214; 439892,  2441132;  439761, 

2441964; 442933,  2441947;  442987,  2441044; 439553,  2440946;  439492, 

2441865; 442987,  2441794;  442954.  2440924; 439405,  2440902;  439076, 

2441761; 442883,  2441745;  442779,  2441910; 439120,  2441932;  return  to 

2441750:442719,2441772:442681,  starting  point. 

2441756;  442681,  2441717;  442730,  (B)  Note:  Map  185  follows: 


Map  185  Unit  11  -  Schiedea  helleri  -  a 


■-  •  '•>'  ■•   r 


Critical  Habitat  for 
Schiedea  helleri  -  a 

Elevation  (l.OOO-ft.  contours) 

/\/  MaJOTRoad 

/\/  Coastline 


1         2  Miles 


0     1      2   Kiloineters 


^ 
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(clxxxvi)  Kauai  It—Schiedea  helleri—b  2446232;  439724.  2445859;  439747, 

(154  ha;  381  ac)  2445326; 439471,  2445259;  439401, 

(A)  Unit  consists  of  the  following  13  2445208;  439351,  2445174;  438983, 

boundary  points:  Start  at  437970, 


2445051; 438803, 2445014;  438673, 


2445016; 438448,  2445099;  438225, 
2445106; 438147, 2445051; 438140, 
2445049;  return  to  starting  point. 

(B)  Note:  Map  186  follows: 


Map  186  Unit  11  -  Schiedea  heUeri-b 


.*.M  //'M  .-ro-?>  '■^:.>V"'"' 


Critical  Habitat  Unit  11 

Critical  Habitat  for 
Schiedea  heJleri  -  b 

Devation  ( 1 ,000-fl  contours) 

/S/  MajorJload 

/\/  Coastline 


2  Miles 


J 


0  I   2  KikNneten 


A 


(clxxxvii)  Kauai  11 — Schiedea  helleri — 
c(172ha;426ac) 

(A)  Unit  consists  of  the  following  97 
boundary  points:  Start  at  437937, 


2443749;  437924.  2443901 
2444013;  437973,  2444102 
2444227; 437902.  2444298 
2444303; 438000,  2444267 
2444267; 438156,  2444280 
2444213; 438348, 2444222 
2444240; 438455,  2444396 
2444450; 438696,  2444419 


437955, 
437928, 
437911, 
438085, 
438326, 
438384, 
438625, 
438799, 


2444334; 438946, 2444334;  439013, 


2444356 
2444494 
2444579 
2444686 
2444829 
2444985 
2444931 
2444860 
2444668 
2444574 
2444476 
2444405 
2444351; 


439080, 
439250. 
439402, 
439678, 
439705, 
439857, 
439919, 
440058, 
440138, 
440143, 
440071, 
440018, 
440080, 


2444450; 
2444539; 
2444619; 
2444726; 
2444936; 
2445003; 
2444896; 
2444753; 
2444623; 
2444539; 
2444445; 
2444374; 
2444302; 


439129, 
439326, 
439540, 
439710, 
439759. 
439897. 
440004. 
440107. 
440143. 
440143, 
440018, 
440067, 
440058, 


2444275; 
2444271; 
2444222; 
2444057; 
2443959; 
2443878; 
2443843; 
2443771; 
2443655; 
2443588; 
2443513; 
2443508; 
2443401; 


439928, 
439750, 
439607, 
439428, 
439464, 
439518, 
439486, 
439464, 
439473, 
439446, 
439312, 
439268. 
439210. 


2444231; 
2444267; 
2444137; 
2444008; 
2443887; 
2443861; 
2443812; 
2443770; 
2443620; 
2443539; 
2443513; 
2443450; 
2443392; 


439830. 
439678. 
439495. 
439415, 
439500. 
439486. 
439477. 
439500. 
439446. 
439428. 
439294, 
439241, 
439187, 
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2443441; 439125, 2443441;  439067, 
2443397; 439035, 2443392;  438955, 
2443455; 438946,  2443486;  438919, 
2443508; 438852,  2443499;  438803, 
2443468; 438754,  2443481;  438750, 


2443504;  438745,  2443544;  438719, 
2443575; 438669, 2443575;  438669, 
2443624; 438620, 2443647;  438585, 
2443638;  438544,  2443602;  438473, 
2443598;  438442,  2443593;  438415, 


2443535; 438308, 2443513;  438085, 
2443522;  438009,  2443526;  437955, 
2443571; 437933, 2443665;  437940. 
2443749;  retiun  to  starting  point. 
(B)  Note:  Map  187  follows: 


Map  187  Unit  11  -  Schiedea  heOeri-c 


Critical  Habitat  Unit  1 1 

Critical  Habitat  fiar 
Schiedea  helleri  -  c 

V   Hevation  (1,000-ft  contours) 

/S/  MajorRoad 

/\/  Coasfline 


2   Miles 


1 


0     1     2  Kiiomelers 


^ 


(clxxxviii)  Kauai  11 — Schiedea 
kauaiensis — a  (12  ha;  29  ac) 

(A)  Unit  consists  of  the  following  7 
boundary  points:  Start  at  441158, 


2456345;  440802.  2456603;  441024. 
2456625;  441109.  2456674;  441096. 
2456831;  441096,  2456842;  441384, 
2456663;  return  to  starting  point. 


(B)  Note:  Map  188  follows: 
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Map  188  Unit  11  -  Schiedea  kauaiensis  -  a 


piB  Critical  Habitat  for 

Schiedea  kauaiensis  -  a 

Elevation  (1,000-ft.  contours) 

/Sy  Major  Road 

/A/  Coastline 


(cbcxxix)  Kauai  1  \— Schiedea .  24491 77 

kauaiensis— b  (394  ha;  974  ac)  24494 18 

2449595 

(A)  Unit  consists  of  the  following  47  2449629 

boundary  points:  Start  at  434833,  2449707 

2449278; 434824.  2449275;  434569.  2449724 

2449182: 434357. 2448899;  434343.  2449883 

2448881 ;  434145.  2448778;  434076.  24501 76 

2448743; 434061.  2448769;  433970.  2450278 

2448925;  433903.  2449067;  433746.  2450868; 


433650.  2449258; 433659.  2450872;  435714. 2450443;  436323. 

433575,  2449511;  433473,  2450091;  436203.  2450009; 436203, 

433461. 2449623; 433480,  2450009;  436201,  2450007;  436194, 

433484.  2449703;  433460.  2450002;  435573.  2449422;  435549, 

433443,  2449707; 433442.  2449426;  435517.  2449423; 435501, 

433348, 2449773;  433304,  2449420;  435498.  2449418;  435177, 

433184,  2450065;  433006,  2449404;  435010.  2449343;  435011, 

432940.  2450230;.432816,  2449352;  434881,  2449297;  434833, 

433712,  2450629;  434347,  2449281;  return  to  starting  point. 

434676,  2451014;  434924,  (B)  Note:  Map  189  follows: 
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Map  189  Unit  11  -  Schiedea  kauaiensis  -  b 


Critical  Habitat  for 
Schiedea  kauaiensis  -  b 

Devation  (1,000-ft  contouis) 

/\/  MajorRoad 

/V  Coastline 


1        2  MUes 


^  I 


0     1     2  Kilometers 

3 


^ 


A 


(cxc)  Kauai  11 — Schiedea  kauaiensis — c 
(510  ha;  1,260  ac) 

(A)  Unit  consists  of  the  following  110 
boundary  points:  Start  at  426811, 
2448002;  427169,  2449411;  426941, 
2449644; 427428, 2449744;  427602, 
2449670;  427375,  2449950;  427862, 
2449850;  428025.  2449872;  428417, 
2449538; 428792. 2449348; 428919. 
2449417; 429157.  2449343;  429189, 
2449432; 429866.  2449617;  429586, 
2450082;  429598,  2450077;  429717, 
2449996;  429751,  2449978;  429791, 
2449963;  429830,  2449956;  429860, 
2449947;  429944,  2449910;  429968, 
2449904;  430016,  2449884;  430027, 
2449878; 430300,  2449348;  429803, 
2449411;  429501,^449279;  429411, 
2449047;  429231, 2448941;  428781, 


2449052; 
2448908; 
2448820; 
2448669; 
2448749; 
2448685; 
2448565; 
2448462; 
2448318; 
2448198; 
2448119; 
2448087; 
2448023; 
2447951; 
2447816; 
2447616; 
2447520; 
2447648; 
2447369; 


428877. 
429100. 
429084. 
429044, 
428861. 
428717. 
428877. 
428653. 
428502. 
428789. 
429060. 
429204. 
429156, 
428725, 
428597. 
428773. 
428581. 
428478. 
428589, 


2448948; 
2448884; 
2448749; 
2448677; 
2448677; 
2448637; 
2448470; 
2448462; 
2448174; 
2448214; 
2448182; 
2448095; 
2448007; 
2447863; 
2447736; 
2447616; 
2447624; 
2447465; 
2447313; 


428940, 
429100, 
429180, 
428925, 
428805, 
428837, 
428725, 
428454. 
428597. 
428932. 
429124. 
429292. 
428901. 
428613. 
428661. 
428621. 
428374, 
428446, 
428350, 


2447281; 
2447465; 
2447289; 
2447186; 
2447098; 
2447122; 
2446994; 
2446755; 
2446723; 
2446707; 
2446595; 
2446635; 
2447661; 
2447676; 
2447754; 
2447800; 
2447837; 
2447867; 
2447902; 


428310, 
427975, 
427895, 
428198, 
428438, 
428494, 
428398, 
428733. 
428861. 
428653. 
428246, 
427952, 
427161. 
427157, 
427176. 
427160, 
427084. 
426997. 
426958. 


2447393; 
2447369; 
2447289; 
2447098; 
2447193; 
2447098; 
2446906; 
2446787; 
2446667; 
2446635; 
2446651; 
2446615; 
2447669; 
2447711; 
2447775; 
2447815; 
2447847; 
2447892; 
2447923; 


427967, 
427967, 
427951. 
428358. 
428510, 
428510, 
428502. 
428877. 
428741, 
428382, 
427959, 
427185. 
427157. 
427175, 
427171. 
427124, 
427039, 
426981, 
426944, 
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2447941:  426907.  2447965;  426847. 


2447992:  426819,  2447998;  return  to 
starting  point. 


(B)  Note:  Map  190  follows: 


Critical  Habitat  for 
Schiedea  kauaiensis  -  c    • 

Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


(cxci)  Kauai  11 — Schiedea  kauaiensis —  2454836 

d(llha;28ac)  2454968 

2454912 

(A)  Unit  consists  of  the  following  39  2454633 

boundary  points:  Start  at  436481,  2454509 

2454892; 436554,  2454840;  436578,  2454412 

2454805;  436650.  2454788;  436692.  2454384 

2454795; 436761, 2454736;  436782,  2454271 

2454761: 436806.  2454757;  436823,  2454322; 


436816. 
436858, 
436906. 
436896, 
436927. 
437006. 
436896. 
436854. 
436834. 


2454895: 
2454971; 
2454847; 
2454554; 
2454474; 
2454395; 
2454298; 
2454271; 
2454426; 


436834. 
436858, 
436899, 
436889, 
437006, 
436920, 
436875, 
436840, 
436834, 


2454485;  436809,  2454523;  436764, 
2454567: 436733, 2454616;  436685, 
2454619;  436654, 2454619;  436619, 
2454650;  436581, 2454681;  436530, 
2454688; 436505. 2454737;  436485. 
2454781;  436457. 2454833;  436457, 
2454861;  return  to  starting  point. 

(B)  Note:  Map  191  follows: 
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Map  191 

Unit  11  -  Schiedea  ktuuuensb  -  d 

n9w  BVBCrt  ^^^^^^^    j^^^^^^^v 

I 

Hanakapmi  BMOi/f*^       /A  \^ ""            ^^ 
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1       1  Critical  Habitat  Unit  11 

IHH  Critical  Habitat  for 

Schiedea  kauaiensis  -  d 

o        1         2  Miles 

p=q 1 

(^~) 

,    /    .     Elevation  (1,000-ft.  contou 
As/  MajorRoad 
/\/  Coastiine 

_\                           012  Kilometers 

re;                           , ^      1 

N 

(cxciij  Kauai  11 — Schiedea 
membranacea — a  (251  ha;  620  ac) 

(A)  Unit  consists  of  the  following  85 
boundary  points:  Start  at  439181, 
2445148; 439301,  2445148;  439351, 
2445232; 439351,  2445395;  439471, 
2445366; 439563,  2445479;  439711, 
2445479; 439817,  2445437;  439895, 
2445501; 439951,  2445409;  440008. 
2445430; 440022,  2445515;  440128. 
2445458; 440149.  2445310;  440269, 
2445402;  440312.  2445218;  440404. 
2445267; 440439. 2445409;  440517. 
2445373; 440545.  2445317;  440623, 
2445352; 441025,  2445302;  441054, 
2445211; 441018, 2445055; 441145, 


2445161; 
2445140; 
2445133; 
2445210; 
2445203; 
2445387; 
2445465; 
2445359; 
2445295: 
2445182; 
2444878; 
2444787; 
2444857; 
2444857; 
2444547; 
2444554; 


441216, 
441372, 
441527. 
441746. 
441788. 
441979. 
442198. 
441993, 
441866, 
441951, 
441803, 
441640, 
441400. 
441485. 
441591. 
441343. 


2445175; 
2445225; 
2445196; 
2445083; 
2445309; 
2445345: 
2445373; 
2445246; 
2445253; 
2445104; 
2444780; 
2444914; 
2444893; 
2444751; 
2444490; 
2444504; 


441280, 
441527, 
441647, 
441796, 
441894, 
442057, 
442057, 
441894, 
441951, 
441880, 
441739, 
441548, 
441357, 
441612. 
441442. 
441188, 


2444490;  441117.  2444582:  440969. 
2444533:  440714. 2444554; 440714. 
2444434; 440835. 2444363;  440736. 
2444264; 440594. 2444377;  440594. 
2444250; 440432, 2444243;  440432. 
2444321; 440531. 2444392;  440446, 
2444406; 440446, 2444519;  440283. 
2444483: 440142, 2444554;  440057, 
2444420; 439980, 2444378;  440078. 
2444300:  440022, 2444243; 439874. 
2444229; 439704. 2444236;  439640, 
2444145; 439492. 2444074;  439400, 
2444003;  438884,  2445049: 438983, 
2445042; 438983,  2445141: 439139, 
2445169;  return  to  starting  point. 
(B)  Note:  Map  192  follows: 
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Map  192  Unit  11  -  Schiedea  membranacea  -  a 


Critical  Habitat  for 
Schiedea  membranacea  -  a 

..     Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


0  I   2  Kilometen 


A 


(cxciii)  Kauai  11 — Schiedea 
membranacea — b  (234  ha;  579  ac) 

(A)  Unit  consists  of  the  following  73 
boundary  points:  Start  at  432751, 
2449809: 432525.  2449982;  432579. 
2450036; 432551,  2450083;  432523. 
2450130;  432523.  2450182;  432565, 
2450262;  432523,  2450304;  432475, 
2450313; 432452,  2450337;  432461, 
2450375: 432480.  2450426;  432490. 
2450478; 432501,  2450529;  432494, 
2450543; 432477,  2450580;  432468, 
2450593; 432464,  2450611;  432465, 
2450623;  432450,  2450624;  432408, 


2450635; 
2450666; 
2451018; 
2450920; 
2450788; 
2450895; 
2450640; 
2450640; 
2450369; 
2450632; 
2450566; 
2450517; 
2450615; 
2450525; 


432380, 
432306. 
433092, 
433191, 
433380, 
433528, 
433372, 
433479, 
433569, 
433635, 
433750, 
434162, 
434425, 
434639, 


2450644; 
2450682; 
2450986; 
2450796; 
2450813; 
2450805; 
2450550; 
2450443; 
2450435; 
2450681; 
2450410; 
2450566; 
2450525; 
2450327; 


432335, 
432952, 
433100. 
433323, 
433471, 
433397, 
433495, 
433495. 
433561, 
433685, 
433849, 
434401, 
434606, 
434952, 


2450270;  434952,  2449497;  434968. 
2449447;  434812, 2449447;  434688, 
2449421;  434573, 2449489; 434461, 
2449513; 434354. 2449390;  434322. 
2449449:  434310,  2449628;  434251, 
2449664;  434076, 2449767; 433964, 
2449950; 433873, 2449910; 433808, 
2449826; 433817,  2449668;  433535, 
2449656; 433372,  2449777;  433285, 
2449871: 433199. 2449958;  433166, 
2449867; 433183. 2449769; 433094. 
2449708; 432985. 2449744;  432952. 
2449654;  return  to  starting  point. 

(B)  Note:  Map  193  follows: 
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Map  193  Unit  11  -  Schiedea  membranacea  -  b 


A/ 

A/ 


Critical  Habitat  for 
Schiedea  membranacea  -  b 

Elevaticm  (1,000-ft  c(»tours) 

M^wRoad 

Coasdine 


2  N4iles 

] 


0     I      2  Kilomeias 


A 


(cxciv)  Kauai  1 1— Schiedea  2448496;  426550.  2448475;  426699, 

membmnacea—c  (527  ha;  1.303  ac)  2448421;  426784.  2448374;  427049. 

2448347;  427102, 2448379;  427166, 

(A)  Unit  consists  of  the  following  95  2448575;  427170,  2448577;  427171, 

boundary  points:  Start  at  429500,  2448582;  427181,  2448581;  427241, 

2447004;  429408,  2446809;  427175,  2448602;  427288,  2448618;  427294, 

2447761; 427176, 2447775; 427171,  2448767;  427288,  2448830;  427368, 

2447800;  427160,  2447815;  427124,  2448873; 427655,  2448889;  427830, 

2447837;  427084,  2447847;  427039,  2448915; 427873,  2448968;  427899. 

2447867;  427014, 2447882;  427019,  2449027;  427979,  2449048;  428059, 

2447905;  426996,  2447928;  426906,  2449037;  428106,  2449027;  428282, 

2448039;  426874, 2448050; 426752,  2449032;  428335,  2449117;  428377, 

2448039;  426667,  2448060;  426648,  2449133;  428415, 2449101;  428478, 

2448068;  426613,  2448093; 426561,  2449037;  428537,  2449006;  428670, 

2448116;  426560, 2448116;  426491,  2449006;  428755,  2449021;  428824, 

2448177:426375,2448225:426316,  2448995;  428845, 2448968;  428999, 

2448252;  426316, 2448342; 426321,  2448968;  429063,  2448942;  429350, 

2448427; 426380, 2448475;  426438,  2448766; 429514, 2448660; 429642, 


2448549; 429690, 2448432;  429658, 
2448384;  429589,  2448336; 429605, 
2448283; 429769, 2448246;  429844, 
2448257; 430024,  2448283;  430088, 
2448283;  430120.  2448235;  430152. 
2448235; 430184. 2448257;  430322. 
2448225; 430295. 2448166;  430290, 
2448140;  430391.  2448092;  430412, 
2447906;  430412,  2447848;  430348, 
2447747;  430322.  2447657;  430258. 
2447588;  430232,  2447529;  430237, 
2447396;  430354,  2447317; 430348, 
2447221; 430295,  2446966;  430242, 
2446961;  430093,  2446998;  429977, 
2447014;  429881,  2447041;  429764. 
2446993;  429647. 2446982;  429514, 
2447003;  return  to  starting  point. 
(B)  Note:  Map  194  follows: 
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(cxcv)  Kauai  11 — Schiedea 
membranacea — d  (327  ha;  809  ac) 

(A)  Unit  consists  of  the  following  78 
boundary  points:  Start  at  430406, 
2449796;  430471,  2449787;  430527, 
2449754; 430583, 2449736;  430635, 
2449693;  430696,  2449656;  430720, 
2449646;  430819,  2449646;  430899, 
2449674; 430918. 2449717; 430904, 
2449834;  430927,  2449905;  430955. 
2449985; 430993, 2450032;  431068, 
2450041;  431153,  2450008;  431238, 
2449970;  431285,  2449942;  431360. 
2449956;  431449,  2449886;  431497, 
2449867;  431605,  2449895; 431657, 


2449890; 
2449810; 
2449792; 
2449740; 
2449679; 
2449391; 
2449177; 
2449029; 
2448988; 
2448799; 
2448740; 
2448470; 
2448338; 
2448239; 
2448050; 


431699, 
431864, 
432047, 
432217, 
432313, 
432475. 
432475, 
432472, 
432236, 
432230, 
432334, 
432310, 
432261, 
432228, 
432228. 


2449876; 
2449801; 
2449787; 
2449712; 
2449721; 
2449358; 
2449062; 
2448986; 
2448980; 
2448747; 
2448663; 
2448387; 
2448264; 
2448165; 
2447976; 


431765, 
431981, 
432113, 
432259, 
432664, 
432426, 
432514, 
432450, 
432162, 
432226, 
432269, 
432261, 
432220, 
432286, 
432212, 


2447910; 429447,  2449531;  429866, 
2449654;  429710,  2449811;  429644, 
2449942; 429480, 2450139; 429489. 
2450138; 429576, 2450092;  429717, 
2449996;  429751,  2449978;  429791, 
2449963;  429830,  2449956;  429860, 
2449947;  429944,  2449910;  429968, 
2449904;  430016,  2449884;.430068, 
2449856; 430172,  2449815;  430207. 
2449804;  430261,  2449795;  430317. 
2449781;  430340,  2449778;  430365. 
2449787; 430392, 2449798; 430408. 
2449802;  430410,  2449802;  return  to 
starting  point. 
(B)  Note:  Map  195  follows: 
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Map  195  Unit  11  -  Adencphorits  periens  -  d 


» .       » 


V,.  .-...'•  ■.  ■.  ■-. 


"j'  J/  "''■'■  ■C'V-'^v.-  ••'■■.•-••il'V   Vi  , 


Critical  Habitat  for 
Schiedea  membranacea  -  d 

v    Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


0     1      2  Kilometers 


^ 


(cxcvi)  Kauai  11 — Schiedea  spergulina 
var.  spergulina — a  (131  ha;  323  ac) 

(A)  Unit  consists  of  the  following  48 
boundary  points:  Start  at  432924, 
2450644;  433080,  2451343;  433887, 
2450474; 434285, 2450789;  435124, 
2450447;  435088,  2449734;  434974, 
2449796;  434896,  2449749;  434891, 
2449796; 434850.  2449796;  434777. 
2449718;  434777.  2449827;  434731. 


2449827; 
2449889; 
2449951; 
2450039; 
2450096; 
2450101; 
2450323; 
2450396; 
2450241; 
2450112; 


434725, 
434684, 
434534, 
434482, 
434441, 
434317, 
434291, 
434260, 
433706, 
433571, 


2449889; 
2449998; 
2450013; 
2450018; 
2450132; 
2450106; 
2450354; 
2450432; 
2450194; 
2450029; 


434663,  2450050;  433411,  2450070;  433302, 

434534,  2450251;  433338,  2450303;  433276, 

434524,  2450298; 433266,  2450344;  433312. 

434472,  2450365;  433307,  2450391;  433178, 

434368.  2450355; 433240. 2450463;  433162, 

434379!  2450448; 433183.  2450500;  433080, 

434296]  2450489;  433111,  2450593;  433028, 

434027!  2450629;  432955,  2450557;  return  to 

433550!  starting  point. 

433494.  (B)  Note:  Map  196  follows: 
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Map  196  Unit  11  -  Sehiedea  apergmlimi  var.  spergulina  -  a 


Critical  Habitat  Unit  1 1 

■■  Critical  Habitat  for 

Sehiedea  spergulina  spergulina  -  a 

/''■■/  Elevation  (1,000-ft.  contours) 
/S/  Major  Road 
/\/  Coastline 


2  Miles 


E 


0     I      2  Kilometers 

3 


(cxcvii)  Kauai  11— Sehiedea  spergulina  2442198;  436636,  2442089;  436506, 

var.  spergulina— h  (78  ha;  191  ac)  2442082;  436332,  2442154;  436303, 

(A)  Unit  consists  of  the  following  27  2441988;  436223,  2441988;  436179, 

boundary  points:  Start  at  435290.  2442031;  436122.  2442125;  436064. 

2442650; 435520,  2442618;  435796,  2442053;  435911,  2442024;  435781, 

2442364; 436701.  2442400;  436882.  2441966;  435658.  2441995;  435542. 

2442335; 436853, 2442241;  436940.  2441995; 435346.  2442306;  434520. 

2442103; 436868. 2442082;  436752,  2442249; 435006,  2442690;  435235, 


2442658;  435237, 2442643; 435284, 
2442631;  return  to  starting  point. 

(B)  Excluding  1  area  bounded  by  the 
following  4  points  (0  ha,  1  ac):  Start  at 
435151,  2442425;  435215,  2442393; 
435195,  2442353;  435128,  2442379; 
return  to  starting  point. 

(C)  Note:  Map  197  follows:  " 
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(cxcviii)  Kauai  11 — Sehiedea 
stellarioides—a  (1,260  ha;  3,112  ac) 

(A)  Unit  consists  of  the  following  568 
boundary  points:  Start  at  435336, 
2442801; 435344, 2442802;  435367, 
2442807;  435391,  2442814;  435415, 
2442819; 435435, 2442826;  435454, 
2442831; 435476,  2442838;  435496. 
2442844; 435516. 2442850;  435530. 
2442853; 435534.  2442855;  435543, 
2442858; 435556, 2442862;  435571, 
2442867; 435585.  2442876;  435598, 
2442885;  435608,  2442891;  435619, 
2442899; 435627, 2442904;  435642, 
2442920;  435658,  2442932;  435668, 
2442948;  435673,  2442959;  435681, 
2442977;  435688,  2442995;  435693, 
2443006;  435698,  2443024;  435704, 
2443036;  435708,  2443047;  435715, 


2443064; 
2443086; 
2443103; 
2443127; 
2443149; 
2443169; 
2443186; 
2443194; 
2443202; 
2443208; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 


435722, 
435729, 
435738, 
435749, 
435757, 
435778, 
435804, 
435842. 
435874, 
435904, 
435942, 
435958, 
435979, 
436010, 
436048, 
436080, 
436095, 
436107. 
436118. 


2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 
2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 


435725, 
435735, 
435743, 
435753. 
435766. 
435790, 
435821. 
435861. 
435889. 
435933. 
435949. 
435969. 
435993. 
436032. 
436064. 
436089. 
436100. 
436113. 
436123, 


2443502; 
2443534; 
2443554; 
2443563; 
2443562; 
2443552; 
2443540; 
2443532; 
2443528; 
2443536; 
2443558; 
2443585; 
2443631; 
2443676; 
2443696; 
2443707; 
2443714; 
2443718; 
2443724; 


436134, 
436160, 
436190, 
436227, 
436254, 
436274, 
436300. 
436328. 
436348. 
436369, 
436392. 
436421. 
436460, 
436497, 
436534. 
436576. 
436611, 
436644, 
436666, 


2443520 
2443543 
2443560 
2443563 
2443557 
2443547 
2443537 
2443529 
2443531 
2443546 
2443572 
2443611 
2443655 
2443688 
2443700 
2443711 
2443716 
2443720 
2443731 


436146, 
436175, 
436213, 
436240, 
436265, 
436287, 
436315. 
436337, 
436357, 
436380, 
436403. 
436438. 
436478. 
436518. 
436558. 
436597. 
436630, 
436655. 
436678, 
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2443742 

; 436697 

2443756; 

2443763 

, 436726 

2443769; 

2443772 

. 436758 

2443775; 

2443776 

436788 

2443776; 

2443778 

436808. 

2443781; 

2443785 

436823. 

2443786; 

2443790 

436837. 

2443797; 

2443801 

436845. 

2443807; 

2443819 

436861. 

2443831; 

2443847 

436882. 

2443863; 

2443877 

436900. 

2443900; 

2443923 

436914, 

2443936; 

2443948 

436913. 

2443962; 

2443981 

436908. 

2443995; 

2444013 

436911. 

2444027; 

2444040 

436926. 

2444047; 

2444055 

436942. 

2444065; 

2444073 

436961. 

2444084; 

2444094 

436975. 

2444098; 

2444102 

436994. 

2444107; 

2444108 

437026. 

2444105; 

2444100 

437067. 

2444092; 

2444089 

437106. 

2444090; 

2444096 

437128. 

2444104; 

2444112 

437137. 

2444122; 

2444130 

437156. 

2444135; 

2444141 

437183. 

2444150; 

2444154 

437202. 

2444165; 

2444177 

437228. 

2444198; 

2444213 

437245. 

2444227; 

2444239 

437263. 

2444246; 

2444240 

437294. 

2444234; 

2444225 

437332. 

2444217; 

2444217 

437370. 

2444223; 

2444223 

437412, 

2444226; 

2444226 

437445, 

2444223: 

2444219 

437482, 

2444211; 

2444205 

437541. 

2444190; 

2444183 

437578. 

2444179; 

2444170 

437610. 

2444160; 

2444146 

437636. 

2444132; 

2444119 

437671. 

2444112: 

2444102 

437703, 

2444093; 

2444082 

437732. 

2444069; 

2444061 

437758. 

2444058; 

2444060 

437780. 

2444066; 

2444080. 

437821. 

2444088: 

2444100, 

437833. 

2444111; 

2444126 

437833. 

2444139; 

2444163 

437822. 

2444185; 

2444206 

437818. 

2444236: 

2444265 

437828, 

2444292; 

2444314 

437843, 

2444322: 

2444327 

437871. 

2444328; 

2444323 

437909. 

2444314; 

2444302 

437960. 

2444289; 

2444274 

438007. 

2444260; 

2444258 

438048. 

2444258; 

2444260 

438087. 

2444266; 

2444271 

438133. 

2444273: 

2444270 

438196. 

2444263: 

2444214 

438315. 

2444274; 

2444270 

438355, 

2444421: 

2444561 

438420. 

2444670; 

2444745 

438528, 

2444864; 

2444972 

438907. 

2445004; 

2445080 

438993, 

2445145; 

2445145 

439296, 

2445177; 

436708, 

436745, 

436771, 

436799, 

436818, 

436829, 

436841, 

436852, 

436870. 

436890. 

436911. 

436914. 

436910, 

436908, 

436918. 

436933. 

436951. 

436969, 

436983. 

437009. 

437049. 

437076. 

437119. 

437133. 

437144, 

437169, 

437191; 

437212, 

437239, 

437254, 

437278, 

437310. 

437351, 

437391, 

437428, 

437462, 

437497. 

437563. 

437593. 

437624. 

437651. 

437691. 

437722, 

437749, 

437768, 

437810. 

437831. 

437835. ' 

437827, 

437820, 

437824, 

437836. 

437854, 

437887, 

437933, 

437984, 

438028, 

438072, 

438109, 

438164, 

438335, 

438323, 

438442. 

438420. 

438680. 

438907, 

439156, 

439339, 


2445253 
2445458 
2445285 
2445263 
2445253 
2445371 
2445252 
2445274 
2445339 
2445198 
2445025 
2444852 
2444701 
2444463 
2444420 
2444442 
2444291 
2444183 
2444280 
2444248 
2444064 
2443988 
2443826 
2443696 
2443567 
2443459 
2443340 
2443405 
2443524 
2443372 
2443070 
2443048 
2442810 
2442810 
2442605 
2442378 
2442347 
2442339 
2442329 
2442327 
2442322 
2442315 
2442314 
2442310 
2442320 
2442321 
2442311 
2442278 
2442256 
2442248 
2442244 
2442234 
2442237 
2442246 
2442229 
2442205 
2442167 
2442136 
2442125 
2442121 
2442106 
2442074 
2442017 
2441991 
2441950 
2441928 
2441887 
2441877 


; 439545 

2445491; 

; 440107 

2445318; 

; 440334 

2445307; 

: 440431 

2445231: 

; 440691 

2445339; 

;  440907 

2445317; 

; 441113 

2445242; 

; 441361 

2445306; 

; 441707 

2445328; 

; 442075 

2445112; 

;  441988 

2444906; 

; 441740 

2444744; 

; 441697 

2444582; 

; 441675 

2444420; 

; 441069 

2444453; 

; 440626 

2444356; 

; 440896 

2444193: 

; 440723 

2444204: 

; 440237 

2444258: 

; 440075 

2444183; 

; 440183 

2443988; 

; 440323 

2443902; 

; 440453 

2443772; 

; 440464 

2443653; 

;  440096 

2443577; 

; 439718 

2443415; 

; 439274 

2443340; 

; 438745 

2443480; 

; 438377 

2443491; 

; 438334 

2443189; 

; 438615 

2443081; 

;  438669 

2442929; 

; 438755 

2442745; 

; 439177 

2442702; 

;  439058 

2442486; 

: 438909 

2442349; 

; 438838 

2442340; 

; 438757 

2442331; 

;  438704 

2442326: 

: 438679 

2442324; 

: 438637 

2442324; 

; 438561 

2442316; 

; 438523 

2442310; 

; 438496 

2442310; 

: 438453 

2442321; 

; 438433 

2442319; 

; 438392 

2442294: 

:  438355 

2442265: 

;  438292 

2442254: 

; 438238 

2442248; 

: 438157 

2442234; 

; 438114 

2442232; 

:  438065 

2442246; 

; 438030 

2442243: 

; 438000 

2442216; 

; 437996 

2442188; 

; 437973 

2442147; 

; 437939 

2442128; 

: 437912 

2442123: 

: 437839 

2442110; 

:  437806 

2442092: 

: 437777 

2442052: 

: 437758 

2441998: 

: 437751 

2441981: 

; 437740 

2441938; 

: 437717 

2441899; 

; 437705 

2441878; 

; 437674 

2441875: 

439783, 
440150, 
440410, 
440594, 
440756, 
441048, 
441221, 
441513, 
441848, 
442053, 
441891, 
441664, 
441740, 
441513, 
440626, 
440723, 
440886. 
440410. 
440161, 
440075, 
440280, 
440356, 
440486, 
440291, 
439934. 
439523, 
438961. 
438582. 
438269. 
438485. 
438669. 
438701, 
439069, 
439177. 
438961, 
438866, 
438821, 
438721, 
438694, 
438668, 
438577, 
438535, 
438517, 
438460, 
438436, 
438418, 
438376, 
438305, 
438254, 
438219, 
438130, 
438098, 
438049, 
438012, 
437998, 
437984, 
437954, 
437926, 
437873, 
437826, 
437791, 
437766, 
437754, 
437745, 
437736, 
437711, 
437689, 
437647, 


2441866 
2441866 
2441876 
2441879 
2441862 
2441852 
2441842 
2441816 
2441796 
2441781 
2441777 
2441776 
2441776 
2441784 
2441801 
2441820 
2441808 
2441796 
2441789 
2441773 
2441739 
2441718 
2441700 
2441639 
2441590 
2441564 
2441552 
2441536 
2441504 
2441481 
2441433 
2441420 
2441370 
2441308 
2441287 
2441241 
2441218 
2441220 
2441228 
2441226 
2441209 
2441190 
2441217 
2441226 
2441251 
2441241 
2441230 
2441262 
2441266 
2441260 
2441223 
2441166 
2441191 
2441277 
2441286 
2441281 
2441254 
2441186 
2441167 
2441168 
2441168 
2441145 
2441137 
2441154 
2441201 
2441227 
2441229 
2441216 


: 437635 

2441866; 

: 437602 

2441867; 

: 437532 

2441880: 

: 437495 

2441869: 

: 437391 

2441858; 

; 437346 

2441845; 

; 437317 

2441835; 

; 437274 

2441809; 

; 437224 

2441791; 

; 437150 

2441777; 

: 437096 

2441779; 

:  437008 

2441775; 

: 436912 

2441780; 

;  436825 

2441795; 

: 436777 

2441809; 

; 436695 

2441811; 

; 436638 

2441803; 

; 436593 

2441792; 

; 436541 

2441785: 

; 436453 

2441759; 

; 436408 

2441737: 

; 436357 

2441708; 

; 436319 

2441681; 

;  436272 

2441618: 

; 436228 

2441575; 

; 436181 

2441558; 

; 436155 

2441546; 

: 436070 

2441515: 

: 436027 

2441501; 

: 435950 

2441467; 

: 435817 

2441431; 

; 435780 

2441410; 

: 435703 

2441337; 

; 435576 

2441294; 

:  435545 

2441271; 

; 435525 

2441226; 

; 435495 

2441217; 

: 435467 

2441225; 

: 435449 

2441227; 

: 435426 

2441215; 

;  435407 

2441204; 

; 435316 

2441198; 

: 435245 

2441229; 

: 435127 

2441232; 

: 435010 

2441263: 

: 434901 

2441226; 

: 434867 

2441252; 

: 434851 

2441266; 

; 434811 

2441263; 

; 434794 

2441245; 

: 434779 

2441196; 

: 434742 

2441170: 

: 434717 

2441232; 

: 434696 

2441283; 

; 434676 

2441286; 

: 434661 

2441273: 

; 434641 

2441213: 

; 434629 

2441175; 

: 434615 

2441161; 

; 434580 

2441170: 

: 434563 

2441163: 

; 434551 

2441140: 

: 434538 

2441144; 

: 434536 

2441173: 

: 434523 

2441222; 

: 434516 

2441230; 

: 434501 

2441223: 

: 434475 

2441203: 

437617, 
437566, 
437522, 
437460, 
437366, 
437332, 
437287, 
437240, 
437181, 
437111, 
437062, 
436960, 
436895, 
436799, 
436730, 
436666. 
436618; 
436583, 
436492, 
436419, 
436374, 
436342, 
436285, 
436247, 
436203, 
436167, 
436121, 
436039, 
435983, 
435839. 
435794, 
435741, 
435655, 
435562, 
435536, 
435507. 
435478, 
435458. 
435441, 
435417, 
435368, 
435268, 
435201. 
435053, 
434950. 
434881. 
434859, 
434843, 
434806, 
434787, 
434754. 
434733, 
434699, 
434689, 
434669, 
434653, 
434631, 
434626, 
434592. 
434570. 
434556, 
434542, 
434535, 
434530, 
434520, 
434508, 
434489, 
434448, 


^ 
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2441190; 
2441178; 
2441197; 
2441222; 
2441229; 
2441212; 
2441177; 
2441200: 
2441860: 
2442520; 
2442532; 
2442551; 
2442562: 


434424, 
434394, 
434333, 
434308, 
434280, 
434253, 
434232, 
434182, 
434614, 
434725, 
434755, 
434800, 
434842, 


2441176 
2441179 
2441217 
2441229 
2441225 
2441203 
2441161 
2441416 
2442346 
2442524 
2442542 
2442556 
2442574; 


434397,  2442596; 434883,  2442613;  434896,  2442643;  435284,  2442631;  return  to 

434359,  2442626;  434916,  2442647;  434934,  starting  point. 

434325,  2442668;  434949,  2442681;  434972.  (B)  Excluding  2  areas: 

434293,  2442699;  434986,  2442705;  434997,  [1}  Bounded  by  the  following  3  points 

434259,  2442708:  435006,  2442713;  435012,  (1  ha;  3  ac):  Start  at  435132,  2442248; 

434240,  2442717:  435026,  2442719;  435039,  435160, 2442164;  434848, 2442098; 

434182,  2442722:435061,2442727:435081,  return  to  starting  point;  and 

434333,  2442733:  435100,  2442739;  435119,  (2)  Bounded  by  the  following  4  points 

434721,  2442747:  435135,  2442754;  435150,  (0  ha;  1  ac):  Start  at  435151.  2442425; 

434735.  2442764;  435164,  2442771:^435184,  435215,  2442393;  435195,  2442353; 

434775,  2442774;  435201,  2442777;  435219,  435128.  2442379;  retuirn  to  starting 

434822,  2442778:435237,2442782:435251,  point. 

434862,  2442783:435228.2442762:435237,  (C)  Note:  Map  198  follows: 


Map  198  Unh  11  -  Schiedea  steliarioides  -  a 


KtakuCmm  t.-' 


■^  '-  **.Ui*^***^.» 


Critical  Habitat  Unit  11 


Mi  Critical  Habitat  for 

Schiedea  steliarioides  -  a 

V    Elevatim  (1,000-ft  contours) 
/S/  MiywRoad 
/\/  Coastline 


2   Mil«s 


0     I      2  Kilocnetefs 


^ 


(cxcix)  Kauai  11 — Schiedea 
steliarioides— h  (129  ha;  320  ac) 

(A)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  438960, 


2442270; 439367, 2442351;  440212. 
2442656; 440725,  2442711;  441086. 
2442365;  440393,  2442323;  4400S8, 
2442032;  439991,  2441672;  439455, 


2441287;  439273,  2441296;  return  to 
starting  point. 
(B)  Note:  Map  199  follows: 
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NMta/  Cm*  :Sl  :•• ..  ::.:>:^:  vj 


Critical  Habitat  for 
Schiedea  stellarioides  -  b 

.      Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/V    Coastline 


I         2  Miles 


0     1      2   Kilometen 


J 


.^ 


A 


(cc)  Kauai  11 — Solanum  sandwicense — 
a  (2.398  ha;  5,924  ac) 

(A)  Unit  consists  of  the  following  544 
boundary  points:  Start  at  430406, 
2449796;  430471, 2449787;  430527, 
2449754;  430583,  2449736;  430635, 
2449693;  430696,  2449656;  430720, 
2449646;  430819,  2449646;  430899, 
2449674;  430918,  2449717;  430904. 
2449834;  430927,  2449905;  430955. 
2449985; 430993. 2450032;  431068. 
2450041; 431153.  2450008;  431238, 
2449970; 431285. 2449942;  431360, 
2449956; 431449, 2449886; 431497, 
2449867; 431605,  2449895;  431657. 
2449890; 431699. 2449876;  431765, 
2449810;  431864.  2449801;  431981. 
2449792; 432047. 2449787;  432113. 
2449740; 432217,  2449712;  432259. 


2449679; 
Z449806; 
2449961; 
2450083; 
2450182; 
2450304; 
2456337; 
2450426; 
2450529; 
2450503; 
2450124; 
2449639; 
2449277; 
2449239; 
2448909; 
2447538; 
2446520; 
2446523; 
2446526; 


432344, 
432471. 
432579, 
432523, 
432565, 
432475, 
432461, 
432490, 
432504, 
432524, 
433338, 
434833, 
434839, 
434872, 
435282, 
434700, 
434675, 
434636, 
434620, 


2449744; 
2449904; 
2450036; 
2450130; 
2450262; 
2450313; 
2450375; 
2450478; 
2450523; 
2450478; 
2449790; 
2449278; 
2449258; 
2449246; 
2448685; 
2446542; 
2446517; 
2446529; 
2446512; 


432419, 
432504, 
432551, 
432523, 
432523, 
432452, 
432480. 
432501. 
432515. 
43?149. 
434410, 
434834, 
434848, 
435266, 
435360, 
434681, 
434664, 
434623, 
434628, 


2446479; 
2446459; 
2446439; 
2446449: 
2446422; 
2446420; 
2446441; 
2446435; 
2446417: 
2446417; 
2446414: 
2446361: 
2446346; 
2446359; 
2446344: 
2446306: 
2446288; 
2446317; 
2446322: 


434625, 
434582, 
434533, 
434500, 
434457, 
434434, 
434416, 
434400, 
434371, 
434355, 
434333. 
434340, 
434368, 
434411, 
434421, 
434469, 
434499, 
434528. 
434568. 


2446467; 

2446443; 

2446441; 

2446448 

2446416 

2446428 

2446441 

2446429; 

2446414 

2446417 

2446375 

2446352 

2446352 

2446354 

2446327 

2446291 

2446297 

2446325 

2446320; 


434618. 
434558. 
434514. 
434471, 
434447. 
434423. 
434403, 
434386, 
434363, 
434351, 
434335, 
434353, 
434403, 
434417, 
434434, 
434479, 
434514, 
434559, 
434585, 
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2446324 

2446349 

2446342 

2446262 

2446221 

2446205 

2446208 

2446194 

2446170 

2446152 

2446128 

2446087 

2446055 

2446029 

2446012 

2445949 

2445951 

2446036 

2446116 

2446175 

2446192 

2446179; 

2446144 

2446079 

2446049 

2446026 

2446023 

2446049 

2446086 

2446112 

2446123 

2446106 

2446091 

2446064 

2446044 

2446026 

2445991 

2445969 

2445970 

2445952 

2445930 

2445902 

2445859 

2^45842 

2445859 

2445859 

2445871 

2445947 

2445995 

2446004 

2445989; 

2445963 

2445924 

2445846 

2445733 

2445697 

2445694 

2445726 

2445750; 

2445764 

2445751 

2445759 

2445864 

2445911 

2445891 

2445857 

2445878 

2445896 


434595. 2446329 
434620,  2446349 
434611,2446321 
434614, 2446240 
434647,  2446210 
434694,  2446206 
434733,  2446205 
434735,  2446180 
434717,2446164 
434582, 2446145 
434582,  2446114 
434642, 2446062 
434645,  2446046 
434573,  2446022 
434535, 2445977 
434504,  2445939 
434477,  2446004 
434437,  2446093 
434381,  2446163 
434336, 2446186 
434302, 2446189 

434270,  2446164 

434271,  2446125 
434308, 2446060 
434301, 2446035 
434273,  2446018 
434235,  2446033 
434232, 2446066 
434215, 2446102 
434185,  2446122 
434150, 2446121 
434097, 2446102 
434072, 2446078 
434091,  2446053 
434160,  2446032 
434195,  2446010 
434227,  2445977 
434271, 2445965 
434336, 2445961 
434341,2445940 
434361, 2445922 
434337, 2445880 
434311, 2445845 
434283, 2445847 
434230, 2445868 
434167, 2445860 
434110, 2445908 
434074, 2445985 
434039, 2446003 
434014, 2445998 
433994,  2445980 
434016, 2445942 
434035, 2445898 
434186, 2445754 
434205,  2445721 
434190,  2445688 
434142, 2445707 
434108,  2445744 
434053,  2445750; 
433990,  2445763 
433955,  2445752 
433946.  2445837 
433927. 2445891 
433891,2445905 
433875, 2445662 
433859,  2445859 
433837,  2445891 
433791,2445897 


434614, 

434621, 

434609, 

434625, 

434667, 

434724, 

434736, 

434730, 

434599, 

434576, 

434603, 

434647, 

434604, 

434556, 

434525. 

434494. 

434469, 

434413, 

434367, 

434315, 

434283, 

434263, 

434305, 

434307, 

434289, 

434244, 

434230, 

434225, 

434204, 

434162, 

434115, 

434080, 

434077, 

434110, 

434179, 

434209, 

434247, 

434324, 

434340, 

434355, 

434358, 

434326, 

434298, 

434262, 

434184, 

434147, 

434089, 

434062, 

434031, 

434001, 

434002, 

434022, 

434077, 

434202, 

434204, 

434158, 

434130, 

434086, 

434008, 

433971, 

433944, 

433944, 

433905, 

433882, 

433870, 

433850, 

433826, 

433775, 


2445901 

2445871 

2445873 

2445857 

2445820; 

2445762 

24455^48 

2445706 

2445656 

2445642 

2445628 

2445595 

2445582 

2445594 

2445590 

2445538 

2445519 

2445500 

2445497 

2445499 

2445480 

2445474 

2445467 

2445456 

2445445 

2445433 

2445420 

2445376 

2445356 

2445336 

2445319 

2445307 

2445307 

2445313 

2445341 

2445353 

2445366 

2445381 

2445395 

2445399 

2445403 

2445388 

2445388 

2445402 

2445416 

2445436 

2445450 

2445461 

2445467 

2445468 

2445459 

2445444 

2445432 

2445422 

2445428 

2445440 

2445450 

2445459 

2445466 

2445464 

2445464 

2445455 

2445437 

2445416 

2445376 

2445357 

2445342 

2445333 


433758,  2445896 
433708,  2445866 
433675,  2445873 
433650, 2445838 
433690, 2445778 
433735, 2445756 
433756,  2445723 
433759, 2445665 
433781, 2445647 
433851,  2445636 
433879, 2445615 
433867,  2445582 
433827,  2445587 
433787, 2445596 
433763,  2445575 
433773,  2445524 
433762, 2445509 
433732,  2445496 
433708,  2445498 
433686,  2445494 
433655,  2445475 
433635, 2445470 
433621,2445463 
433609, 2445448 
433598,  2445437 
433595, 2445428 
433611, 2445391 
433620, 2445365 
433637, 2445346 
433641,  2445327 
433637, 2445311 
433619, 2445305 
433604, 2445309 
433591, 2445329 
433582, 2445346 
433573,  2445358 
433567, 2445374 
433564, 2445388 
433562, 2445398 
433556, 2445403 
433527, 2445398 
433477, 2445386 
433463, 2445394 
433456, 2445410 
433452i  2445424 
433451, 2445445 
433449, 2445457 
433446,  2445465 
433438, 2445470 
433426,  2445464 
433413, 2445452 
433396,  2445440 
433344,  2445421 
433317, 2445424 
433288, 2445435 
433260,2445444 
433242, 2445455 
433233, 2445462 
433221, 2445464 
433193, 2445466 
433181,2445460 
433179,2445445 
433192, 2445424 
433225, 2445390 
433262,  2445366 
433274, 2445351 
433287.  2445336 
433312, 2445324 


433730, 

2445313; 

433689, 

2445273: 

433653, 

2445252: 

433656, 

2445242; 

433718, 

2445232: 

433750, 

2445223; 

433755, 

2445220; 

433764, 

2445210: 

433824, 

2445166; 

433868, 

2445153: 

433881, 

2445136; 

433854, 

2445128: 

433805, 

2445122; 

433772, 

2445134: 

433770, 

2445149; 

433772, 

2445154; 

433749, 

2445147; 

433717, 

2445124: 

433696, 

2445104; 

433668, 

2445099; 

433647, 

2445082; 

433628, 

2445061; 

433616, 

2445044; 

433604, 

2445023: 

433595, 

2445001; 

433599, 

2445061; 

433614, 

2445091; 

433629, 

2445100: 

433639, 

2445104; 

433641, 

2445094; 

433625, 

2445082; 

433611, 

2445074; 

433600, 

2445138: 

433586, 

2445457: 

433577, 

2445963; 

433568, 

2446536; 

433565, 

2446390; 

433563, 

2445871; 

433561, 

2445303: 

433548, 

2446460; 

433494, 

2447115; 

433469, 

2446240; 

433459, 

2446440; 

433455, 

2447138; 

433452, 

2447856; 

433450, 

2447647; 

433448, 

2447629; 

433442, 

2447027: 

433431, 

2445963; 

433420, 

2445406; 

433405, 

2445529; 

433373, 

2446125; 

433332, 

2446305; 

433307, 

2446389 

433272, 

2446474 

433247, 

2446564, 

433237, 

2446447 

433226, 

2446447 

433201, 

2446474 

433187, 

2446671 

,433179, 

2446668 

,433180, 

2446795 

, 433199, 

2447059 

, 433249, 

2447249 

, 433268, 

2447502 

; 433279, 

2447639 

; 433298, 

2447966 

; 433316, 

2448156 

433323, 2445297 
433342, 2445263 
433362, 2445247 
433386, 2445238 
433411,  2445227 
433432,2445221 
433460,  2445216 
433482, 2445197 
433514,  2445158 
433512, 2445142 
433508,  2445133 
433500,  2445122 
433487, 2445127 
433474,  2445142 

433467. 2445153 

433457. 2445154 
433452, 2445137 
433444,  2445112 
433438, 2445101 
433423, 2445093 
433395,  2445069 
433382, 2445052 
433380, 2445034 
433380, 2445014 
433251,  2445044 
433216, 2445082 
433201,2445098 
433189, 2445105 
433177, 2445100 
433172, 2445090 
433164, 2445076 
432855,  2445176 
431083,  2445402 
430977,  2445767 
431278, 2446215 
431491,  2446759 
431522, 2446121 
431312, 2445542 
432001,  2445941 
431624,  2446959 
432759,  2446609 
432948, 2446150 
433257, 2446958 
433746, 2447766 
432918,  2447407 
432320, 2447497 
432001,  2447726 
431298,  2446522 
430827,  2445619 
430512,2445417 
429615,  2446073 
429591,  2446167 
429263, 2446389 
428972,  2446421 
428793, 2446542 
428655, 2446474 
428476, 2446463 
428285, 2446458 
428047,  2446484 
428135, 2446700 
428652, 2446679 
428346, 2446995 
427892, 2447133 
427839, 2447460 
428314, 2447470 
428504,  2447839 
429032,  2448061 
428504,  2448156 


433334, 

433353, 

433375, 

433401, 

433422, 

433450, 

433471. 

433506.  . 

433515, 

433510, 

433505. 

433495, 

433480, 

433469, 

433464. 

433455. 

433446. 

433441. 

433432, 

433413, 

433387. 

433380. 

433381, 

433379. 

433236, 

433207; 

433195, 

433182, 

433173, 

433168, 

433162, 

431152, 

430991, 

431060, 

431483, 

431622, 

431622, 

431632, 

431961, 

431732, 

432659, 

433397, 

433706, 

433527, 

432609, 

432136, 

431369, 

430955, 

430759, 

430457, 

429654, 

429485, 

429094, 

428904, 

428740, 

428602, 

428396, 

428116, 

427911, 

428430, 

428420, 

428166, 

427744, 

428092, 

428282, 

428726, 

428768, 

428356, 
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2448261; 
2448546; 
2448757; 
2448989; 
2449127; 
2449063: 
2449464; 
2449559; 
2449925; 
2449904; 
2449856; 
2449804; 
2449781; 


428430, 
428494, 
428842. 
428705, 
429074, 
429433. 
429887, 
430108, 
429944. 
430016, 
430172, 
430261, 
430340, 


2448388 
2448705 
2448873 
2449084 
2449042 
2449264 
2449517 
2449664 
2449910 
2449884 
2449815 
2449795 
2449778; 


428705, 
428821, 
428662, 
428810, 
429401, 
429665, 
430161, 
429910, 
429968, 
430068, 
430207, 
430317, 
430365. 


2449787;  430392, 
2449802;  430410, 
starting  point. 

(B)  Excluding  3 

(1)  Bounded  by 
points  (3  ha;  8  ac) 
2449292;  433367, 
2449426;  433546, 
2449398;  433589, 
2449262;  433588, 
2449260;  433369, 
starting  point; 


2449798;  430408, 
2449802;  return  to 

areas: 

the  following  10 
:  Start  at  433368, 
2449352;  433448, 
2449412;  433567, 
2449323;  433612, 
2449244;  433567, 
2449255;  retxim  to 


(2)  Bounded  by  the  following  4  points 
(3  ha;  8  ac):  Start  at  433109.  2447775; 
432932, 2447668;  432827,  2447751; 
433094,  2447922;  retimi  to  starting 
point;  and 

(3)  Bounded  by  the  following  9  points 
(1  ha;  2ac):  Start  at  433484,  2449703; 
433480, 2449629;  433457,  2449622; 
433440,  2449604;  433426,  2449556; 
433419, 2449599; 433399,  2449709; 
433436, 2449707; 433460,  2449707; 
return  to  starting  point. 

(C)  Note:  Map  200  follows: 


Map  200  Unit  1 1  -  Solanum  sandwicense  -  a                                 i 

» 

^ 

y*?7  v^       \^ 

"S'te*                 { 

HmrnkafMi  o—a^         1/  .  ,•♦ 

"•^N                                    B^l 

\:^^sgr 

KMwSm^/^       i-cy^:  Wm^t^itam-'''Z\  f'"^'       r^..\ 

C^^^WWgT 

^^,^J^^'Z\       \    y"--^      I        r('-.  r--""-     .'^i^' ■•'.!■•  Pvu  '•■ 

V-.   v^^ 

-  •^^^["  \^  •'••.  ■J--.-*v-^        v'c  'V        J  •!                       (Mr 

V--  :  i   ^^    •;/  ' 

^**''^^y^^'--}llj^^^'^^^^^.'-ii\     '•;  i  i!i;iii;'if;^.,S^   ■■'■'■  -.j^...,  ]  rimifliifur 

0<v./-'  74 

/^J:'':jg^                                     'i^^^^k^-rC^r-^^^ 

/C'l  ^^^_^ 'S--'::    ^HIIfliilillllHIIllllHlllllBBIllllllil            \             '.\  v'' r      PimmimI  '•  •      :  .!  - 

l        ^':               It   ';.■     •■~ 

(■^      ■■■'■'^  ^Va™ 

■iPW'IBp       \     koi^^?-  ^t^ 

^:.  "^    I      l'^'-  ^'' 

/..>           .'••—•. '  •^k?*'lll 

UnDDUHH&c:    JMm          \         •-'■;■  ^^:x ' .    ^^^\ 

*■'■■•        ^v   ■■  \ --'■•  "■»" 

M^^^^mam^  \  -^^^t^-c^ 

^^\^>i 

/  •.                                      (^.^■x^V'BBIiV^  -J-  » ■•                     \        •                — •   ■■•-  N--  •■ 

■^F  ^"^^^^^.a^p      ^. 

.y.:.-    ■•-.  .           -^   y^   jjP--'  "'-           .    V...  ..—7''      -••'•♦  \-. *"..><' 

^—■\.                          .\ 

'•■■•-...     ,-^          \.     Jmmi^;::'-:  rif-}      J'^;rA~-.r-.  --..^yuiw>-«*^ 

■..    -T.......  ^r  .tT' 

—'     :::::^            ,i       \^7^l    ::C^r^.^-S^''^-^'        ^^~     "^      ^■-' 

3WV...:-^  vK'-v 

"Tv.^                    ^:^rCH.    ^s      <■                   -^"P^      _     / 

•  ■  i.."'..."— -;«.  .j  '.  \v..">  ■  V 

-V                          i    V    .    '^<^^^:>     ^                             ^^..•--r?'  ;V^ 

t-r      :•"■•■.■■;■•..  .>  >» '.  i\ 

.;:■     ,4---  :.::■■         ..■::..\.  -v., 

□  Critical  Habitat  Unit  11 

Wmi  Critical 

Habitatfor                                      ?        I        ?  '^*'« 

^) 

So/ofi 

lum  sandmcense  -  a                         ' ' ' 

/  Elevation  (1,000-ft.  contours)                      0_l     2  IGlonrten 

N 

A/  MajorRoad 

A/  Coastlii 

ae 

(cci)  Kauai  \1— Solanum  sandwicense—    2441832;  437426,  2442297;  437228, 

b  (249  ha;  614  ac)  2442475; 437193,  2442545;  437746, 

,.^,,  ..    .»   f.u  *  n     ,,o   2443542;  436864, 2443836;  436870. 
(A)  Unit  consists  of  the  following  173 

boundary  points:  Start  at  437312, 


2443877; 436900, 2443900;  436911, 
2443923;  436914, 2443936; 436914, 
2443948;  436913,  2443962; 436910, 
2443981;  436908,  2443995;  436908, 
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2444013; 
2444040; 
2444055; 
2444073; 
2444094; 
2444102; 
2444108; 
2444100; 
2444089; 
2444096; 
2444112; 
2444130; 
2444141; 
2444154; 
2444177: 
2444213; 
2444239; 
2444240; 
2444225; 
2444217; 
2444223; 
2444226; 
2444219; 
2444205; 
2444183; 
2444170; 
2444146; 


436911, 
436926, 
436942, 
436961, 
436975, 
436994, 
437026, 
437067, 
437106, 
437128, 
437137, 
437156, 
437183, 
437202, 
437228. 
437245, 
437263, 
437294. 
437332. 
437370, 
437412, 
437445, 
437482, 
437541, 
437578, 
437610, 
437636, 


2444027; 
2444047; 
2444065; 
2444084; 
2444098; 
2444107; 
2444105; 
2444092; 
2444090; 
2444104; 
2444122; 
2444135; 
2444150; 
2444165; 
2444198; 
2444227; 
2444246; 
2444234; 
2444217; 
2444223; 
2444226; 
2444223; 
2444211; 
2444190; 
2444179; 
2444160; 
2444132; 


436918, 
436933, 
436951, 
43£969, 
436983, 
437009, 
437049, 
437076, 
437119, 
437133, 
437144, 
437169, 
437191, 
437212, 
437239; 
437254, 
437278, 
437310, 
437351, 
437391, 
437428, 
437462, 
437497, 
437563, 
437593, 
437624, 
437651, 


2444119; 
2444102; 
2444082; 
2444061; 
2444060; 
2444080; 
2444100; 
2444126; 
2444163; 
2444206; 
2444265; 
2444314; 
2444327; 
2444323; 
2444302; 
2444274; 
2444258; 
2444260; 
2444271; 
2444270; 
2444214; 
2442321; 
2442321; 
2442311; 
2442278; 
2442256; 
2442248; 


437671, 
437703, 
437732, 
437758, 
437780, 
437821, 
437833, 
437833, 
437822, 
437818, 
437828, 
437843, 
437871, 
437909, 
437960, 
438007, 
438048, 
438087, 
438133, 
438196, 
438611, 
438453, 
438433, 
438392, 
438355, 
438254, 
438219, 


2444112; 
2444093; 
2444069; 
2444058; 
2444066; 
2444088; 
2444111; 
2444139; 
2444185; 
2444236; 
2444292; 
2444322; 
2444328; 
2444314; 
2444289; 
2444260; 
2444258; 
2444266; 
2444273; 
2444263; 
2443392; 
2442321; 
2442319; 
2442294; 
2442265; 
2442248; 
2442244; 


437691. 
437722. 
437749. 
437768, 
437810, 
437831, 
437835, 
437827, 
437820, 
437824, 
437836, 
437854, 
437887, 
437933, 
437984, 
438028, 
438072, 
438109, 
438164, 
438335, 
438453, 
438436, 
438418, 
438376, 
438305, 
438238, 
438157, 


2442234; 438130, 2442234;  438114, 
2442232; 438098, 2442237;  438065, 
2442246;  438049.  2442246;  438030, 
2442243; 438012, 2442229;  438000, 
2442216;  437998,  2442205;  437996, 
2442188;  437984,  2442167;  437973, 
2442147;  437954,  2442136;  437939, 
2442128; 437926,  2442125;  437912, 
2442123; 437873,  2442121;  437839, 
2442110; 437826,  2442106;  437806. 
2442092;  437791,  2442074;  437777, 
2442052;  437766,  2442017;  437758, 
2441998;  437754,  2441991;  437751, 
2441981; 437745, 2441950;  437740, 
2441938; 437736, 2441928;  437717, 
2441899; 437711, 2441887;  437705, 
2441878;  437689,  2441877;  437674, 
2441875; 437647, 2441866;  437635, 
2441866;  437617,  2441866;  437602, 
2441867;  437566,  2441876;  437532, 
2441880; 437522.  2441879;  437495. 
2441869; 437460, 2441862;  437391, 
2441858; 437366, 2441852;  437346, 
2441845; 437332, 2441842;  437317, 
2441835;  return  to  starting  point. 

(B)  Note:  Map  201  follows: 


9450  Federal  Register / Vol.  68,  No.  39 /Thursday,  February  27.  2003 /Rules  and  Regulations 


Map  201  Unit  11  -  Solaiutm  satidhwaise  -  b 


-<■■■>:  ••^v^;.^ 
KMta«  Cm*  i  • 


,.'V    *..*  •  :  '. 


^'^^'{':y/^--:^r^'^--x^^\:%> 


Ciitical  Habitat  Unit  II 

Critical  Habitat  for 
Solanum  sandwicense  -  b 

.     Elevation  (1,000-ft.  contours) 

/K/  Major  Road 

/\/  Coastline 


I        2  Miles 


0     1      2  Kilometen 


^ 


A 


(ccii)  Kauai  11 — Spermolepis 
hawaiiensis — a  (96  ha;  237  ac) 

(A)  Unit  consists  of  the  following  121 
boundary  points:  Start  at  435336, 


2442801; 435344, 2442802 
2442807;  435391, 2442814 
2442819; 435435, 2442826 
2442831; 435476. 2442838 
2442844; 435516. 2442850 
2442853; 435534. 2442855 
2442858;  435556,  2442862 
2442867; 435585, 2442876 
2442885;  435608,  2442891 
2442899; 435627. 2442904 
2442920; 435649. 2442926 
2442743; 435923, 2442638 
2442622; 435964, 2442531 
2442540; 436086. 2442482 


2442425; 436218. 2442327;  436136. 


435367. 
435415. 
435454. 
435496. 
435530, 
435543, 
435571. 
435598. 
435619. 
435642. 
435987, 
435980, 
436062, 
436308, 


2442343 
2442286 
2442236 
2442196 
2442376 
2442490 
2442425 
2442417 
2442245 
2442089 
2441958 
2441909 
2441761 
2441581 
2442208 
2442257: 
2442299 
2442329 
2442361; 


436029, 
435849, 
435710, 
435636. 
435472. 
435204. 
435134. 
434669. 
434816. 
434833, 
434947, 
435234, 
435054. 
434245. 
434253. 
434269. 
434295, 
434330, 
434355, 


2442277; 
2442204; 
2442171; 
2442343; 
2442490; 
2442398; 
2442390: 
2442261; 
2442146; 
2442040; 
2441917; 
2441810; 
2441589; 
2442204; 
2442234; 
2442282; 
2442316; 
2442350: 
2442368; 


435923. 
435783. 
435669. 
435513. 
435374. 
435151, 
434956. 
434841, 
434775, 
434833, 
435144, 
435136, 
434767, 
434247, 
434261, 
434282, 
434308, 
434344, 
434370. 


'2442378; 
2442397; 
2442423; 
2442450; 
2442457; 
2442462; 
2442472; 
2442490; 
2442502; 
2442524; 
2442542; 
2442556; 
2442574; 
2442613; 
2442647; 
2442681; 
2442705; 
2442713; 
2442719; 


434395. 
434439. 
434486. 
434522, 
434563. 
434610. 
434643, 
434680. 
434713. 
434735. 
434775, 
434822, 
434862, 
434896, 
434934, 
434972, 
434997. 
435012. 
435039, 


2442387; 

2442410 

2442437 

2442454 

2442460 

2442464 

2442483 

2442493 

2442515 

2442532 

2442551 

2442562 

2442596 

2442626 

2442668 

2442699 

2442708 

2442717 

2442722; 


434416. 
434458, 
434504, 
434537, 
434590. 
434628, 
434664, 
434700, 
434725, 
434755. 
434800, 
434842, 
434883, 
434916, 
434949. 
434986, 
435006. 
435026. 
435061, 
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2442727; 435081. 2442733;  435100. 
2442739; 435119,  2442747;  435135. 
2442754; 435150. 2442764; 435164, 


2442771; 435184,  2442774;  435201, 
2442777; 435219,  2442778;  435237. 
2442782; 435251.  2442783;  435228, 


2442/62; 435237, 2442643;  435284. 
2442631;  return  to  starting  point. 
(B)  Note:  Map  202  follows: 


Map  202  Unit  11  -  Spermolepis  htnvaiiensis  -  a 


(cciii)  Kauai  11 — Stenogyne 
campanulata — a  (425  ha;  1.050  ac) 

(A)  Unit  consists  of  the  following  144 
boundary  points:  Start  at  434899, 
2449305; 434804, 2449290;  434736, 
2449221; 434553. 2449155;  434346, 
2448873; 434346,  2448873;  434133, 
2448777;  434083,  2448755;  434075, 
2448771; 434056,  2448804;  434012, 
2448851; 433982, 2448889;  433967, 
2448914;  433940,  2448999;  433923, 
2449035; 433901,  2449073;  433878, 
2449095;  433816,  2449138;  433722, 
2449193;  433702,  2449209;  433670, 


2449240 

2449281 

2449364 

2449443 

2449511 

2449553; 

2449611; 

2449622; 

2449703; 

2449707; 

2449730; 

2449748; 

2449796; 

2449855; 


433661, 
433657, 
433644, 
433599, 
433542, 
433474, 
433455. 
433480, 
433460, 
433447. 
433426, 
433360, 
433315, 
433306, 


2449253; 
2449308; 
2449421; 
2449496; 
2449535; 
2449581; 
2449620; 
2449629; 
2449707; 
2449716; 
2449734; 
2449764; 
2449831; 
2449889; 


433655, 
433655, 
433637. 
433583, 
433502, 
433459, 
433457, 
433484, 
433445, 
433452, 
433382, 
433333, 
433305, 
433274, 


2449927: 
2450001; 
2450056; 
2450078; 
2450113; 
2450156; 
2450185; 
2450211; 
2450232; 
2450277; 
2450278; 
2450336; 
2450351: 
2450465; 


433264. 
433205. 
433159. 
433137. 
433092. 
433000, 
432989, 
432948, 
432915. 
432893. 
432928. 
432937. 
432724. 
432566, 


2449953; 
2450039; 
2450071; 
2450097; 
2450137; 
2450177; 
2450202; 
2450219; 
2450267; 
2450280; 
2450321; 
2450390; 
2450450; 
2450524: 


433222. 
433187. 
433150. 
433123. 
433056, 
432990. 
432984. 
432933, 
432908, 
432816. 
432968. 
432818. 
432672, 
432499, 
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2450674; 
2450923; 
2451021; 
2451139; 
2451001; 
2450832: 
2450753; 
2450749; 
2450635; 
2450599; 
2450635; 
2450548; 


432388, 
432499, 
432566, 
432688. 
432732, 
432925, 
432811, 
432767. 
432909. 
432980, 
433130, 
433225, 


2450682 
2450934 
2451116 
2451076 
2450923 
2450788 
2450745 
2450651 
2450674 
2450635 
2450532 
2450473 


432448,  2450459;  434695, 2451004;  436326,  2449506;  435664,  2449469;  435598, 

432562,  2450090; 436322, 2450080; 436296,  2449429;  435576,  2449421;  435549, 

432649,  2450046;  436244.  2450016;  436213,  2449426; 435517,  2449423;  435501. 

432704,  2450009; 436203,  2450009;  436111.  2449420; 435469, 2449405;  435418. 

432850,  2449924; 436104,  2449902;  436086,  2449387;  435390.  2449374;  435368, 

432893,  2449869;  436075, 2449855;  436058,  2449361;  435334,  2449356;  435319, 

432740,  2449842;  436017,  2449817;  436001,  2449360;  435292,  2449379;  435269, 

432822.  2449805; 435988, 2449789; 435981,  2449384; 435247, 2449385; 435234. 

432953.  2449774;  435967,  2449754;  435899,  2449384; 435201,  2449386; 435171, 

433130.  2449684;  435876.  2449668;  435842,  2449398;  435011,  2449352;  return  to 

433201,  2449638:435825, 2449617:435797,  starting  point. 

433286.  2449573;  435765,  2449537;  435716,  (B)  Note:  Map  203  follows: 


Map  203  Unit  11  -  Stenogyne  campanulata  -  a 

.rf^i^^— ■■"■•''"'•■"•           "''■-'■'■#-■'■        "■'                               V      /N^^ 

K*«*e«cy^  i^<V  ;i*^hwto.^^-y^^  ^       H  /I.      i(V^J^M^-:^-. 

*****  ^°^0'^'*"lJ?^'^*'*SHfeiirt 

'...-►                        -jX-  5     "'—X     }\--       ••■'                           ■    -v*^                /■:■■:- —  <    »  \Sv..".  •  *: 

1 1  Critical  Habitat  Unit  11 

ilill  Critical  Habitat  for 

Stenogyne  campanulata 

0         1         2  Miles 

1 !           1 

(^ 

Elevation  (1,000-ft.  contoi 

,re^                          0     12  Kilometers 

'                                 1 !        1 

t-^ 

/\/  Major  Road 

/V  Coastline 

(cciv)  Kauai  1 1 — Wilkesia  hobdyi — a 
(775  ha;  1,914  ac) 


2449948;  429883,  2449645;  429022, 

2449316; 428566, 2449468;  428186, 

,.,,,.         r,  ,„   .        2449923:427856,2449949:427679, 

(A)  Unit  consists  of  the  following  767   2449074;  427375,  2450025;  427248, 


boundary  points:  Start  at  429512, 
2450126; 429503, 2450126;  429579, 


2449898; 426868,  2449645;  426235, 


2449468; 426235.  2449240;  426463, 
2449240; 426767,  2449215;  426944, 
2449037;  426716.  2448911;  426893, 
2448708; 426539,  2448708;  426539. 
2448809; 426311.  2448809;  426235, 
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2448581; 
2448733; 
2448834; 
2448891; 
2448948; 
2449019; 
2448987; 
2449063; 
2449493; 
2449949; 
2450227; 
2450227; 
2450506; 
2450176; 
2449771; 
2449746; 
2450151; 
2450278; 
2450657; 

2450252; 

2450809; 

2451088; 

2450860; 

2450480; 

2451366; 

2451594; 

2452049; 

2451416; 

2451821; 

2452631; 

2453010; 

2453263; 

2453592; 

2454174; 

2453820; 

2453845; 

2453946; 

2454629; 

2453667; 

2453263; 

2453643; 

2453314; 

2452605; 

2451922; 

2451061; 

2450707; 

2450580; 

2450859; 

2451416; 

2451492; 

2451138; 

2451163; 

2451088; 

2451154; 

2451219; 

2451261; 

2451323; 
2451321; 
2451324; 
2451316; 
2451336; 
2451350; 
2451323; 
2451297; 
2451246; 
2451176; 
2451149; 
2451129; 


426057, 

425529. 

425487. 

425421. 

425362, 

425500, 

426108, 

426083, 

426589, 

427020, 

427223. 

427704. 

428262, 

428464, 

429199, 

429427, 

428819, 

428439, 

428971, 

429224, 

429655, 

430694, 

431277, 

431480, 

431581, 

432265, 

433203, 

434191, 

433887, 

434039, 

434647, 

434875, 

435407. 

435787, 

435990, 

436572, 

436294, 

436724, 

436344, 

435888, 

435660, 

435204, 

434672, 

435103, 

434900, 

434013, 

433456, 

432848, 

432645, 

432468, 

431986, 

431710, 

431641, 

431525, 

431446, 

431373, 

431360, 

431337, 

431304, 

431287, 

431277. 

431245, 

431242, 

431294, 

431348, 

431402, 

431415. 

431432. 


2448759; 

2448833; 

2448867; 

2448924; 

2448961; 

2449189; 

2448987; 

2449215; 

2449797; 

2450126; 

2450328; 

2450354; 

2450708; 

2449974; 

2449771; 

2449923; 

2450100; 

2450480; 

2450784; 

2450733; 

2451037; 

2451163; 

2450632; 

2450885; 

2451594; 

2451492; 

2451846; 

2451390; 

2452200; 

2452884; 

2453187; 

2453592; 

2453845; 

2454073; 

2453668; 

2453668; 

2454098; 

2453971; 

2453566; 

2453162; 

2453364; 

2453136; 

2452251; 

2451593; 

2450529; 

2450656; 

2450859; 

2451163; 

2451669; 

2451188; 

2451264; 

2451085; 

2451117; 

2451187; 

2451247; 

2451329; 

2451314; 

2451323; 

2451317; 

2451322; 

2451355; 

2451336; 

2451310; 

2451278; 

2451203; 

2451170; 

2451137; 

2451109; 


425880. 

425528, 

425460. 

425388. 

425329. 

425804, 

426387, 

425778, 

427020, 

427121, 

427806, 

427831. 

428287. 

428844. 

429605, 

429174, 

428515, 

428692, 

429529, 

429275. 

430137, 

430947, 

431758, 

431125, 

431936, 

432569, 

433456, 

434165, 

433811. 

434647, 

435001, 

435356, 

435483, 

435964, 

436218, 

436319, 

436218. 

436750, 

436142, 

435686, 

435204, 

434368, 

434976, 

435077, 

434469, 

433405, 

433177, 

432924, 

432620, 

432189, 

431682, 

431700, 

431591, 

431489, 

431433, 

431370, 

431351. 

431318. 

431293. 

431281, 

431264, 

431233. 

431267, 

431312, 

431384, 

431407, 

431428, 

431442, 


2451094; 

2451081; 

2451053; 

2451047; 

2451029; 

2450998; 

2450980; 

2450971; 

2450963; 

2450948; 

2450922; 

2450895; 

2450880; 

2450867; 

2450839; 

2450824; 

2450800; 

2450777; 

2450767; 

2450738; 

2450726; 

2450717; 

2450693; 

2450677; 

2450645; 

2450636; 

2450619; 

2450597; 

2450561; 

2450545; 

2450521; 

2450510; 

2450492; 

2450483; 

2450475; 

2450451; 

2450409; 

2450350; 

2450316; 

.2450277; 

2450255; 

2450233; 

2450211; 

2450218; 

2450234; 

2450255; 

2450270; 

2450287; 

2450315; 

2450327; 

2450341; 

2450369; 

2450403; 

2450418; 

2450439; 

2450465; 

2450468; 

2450462; 

2450472; 

2450488; 

2450494; 

2450505; 

2450496; 

2450470; 

245Q449; 

2450462; 

2450470; 

2450466; 


431457, 

431450. 

431467, 

431488, 

431481, 

431505. 

431486. 

431456, 

431452, 

431476, 

431502, 

431530, 

431580, 

431580, 

431606, 

431655, 

431650, 

431653, 

431665. 

431675. 

431698, 

431702, 

431720, 

431733, 

431735, 

431739, 

431763, 

431786, 

431822, 

431845, 

431873, 

431899, 

431891, 

431852, 

431835, 

431856, 

431900, 

431949, 

432009, 

432049, 

432065, 

432072, 

432076, 

432042, 

432006, 

431968, 

431917, 

431882, 

431840, 

431770, 

431752, 

431726, 

431709, 

431691, 

431677, 

431652. 

431615, 

431598, 

431596, 

431585. 

431566, 

431537, 

431511. 

431499, 

431479, 

431459, 

431425, 

431404, 


2451086; 

2451067; 

2451047; 

2451038; 

2451010; 

2450987; 

2450974; 

2450971; 

2450955; 

2450934; 

2450903; 

2450888; 

2450878; 

2450848; 

2450830; 

2450815; 

2450792; 

2450764; 

2450749; 

2450731; 

2450722; 

2450701; 

2450686; 

2450656; 

2450642; 

2450626; 

2450615; 

2450573; 

2450550; 

2450528; 

2450519; 

2450498; 

2450486; 

2450481; 

2450472; 

2450433; 

2450378; 

2450336; 

2450298; 

2450261; 

2450248; 

2450223; 

2450207; 

2450225; 

2450246; 

2450265; 

2450271; 

2450301; 

2450325; 

2450328; 

2450353; 

2450392; 

2450416; 

2450429; 

2450453; 

2450468; 

2450468; 

2450460; 

2450476; 

2450499; 

2450502; 

2450505; 

2450486; 

2450454; 

2450454; 

2450467; 

2450469; 

2450459; 


431456, 

431455, 

431486, 

431482, 

431487, 

431504, 

431476, 

431449, 

431457, 

431497, 

431509, 

431555, 

431577. 

431591, 

431626, 

431653, 

431645, 

431671, 

431661, 

431689, 

431699, 

431710, 

431733, 

431729, 

431736, 

431752. 

431769. 

431798. 

431829, 

431860. 

431885, 

431900, 

431874, 

431839. 

431841. 

431874. 

431933. 

431983, 

432026. 

432065. 

432065. 

432081, 

432058, 

432024. 

431989, 

431949, 

431900, 

431864. 

431808, 

431762. 

431730, 

431720, 

431692, 

431687, 

431664, 

431635, 

431608, 

431597, 

431591. 

431576, 

431549, 

431516, 

431505. 

431488. 

431467. 

431443, 

431409, 

431392. 


2450462; 

2450459; 

2450460; 

2450466; 

2450490; 

2450494; 

2450476; 

2450486; 

2450502; 

2450516; 

2450545; 

2450551; 

2451)558; 

2450576; 

2450585; 

2450573; 

2450596; 

2450641; 

2450652; 

2450624; 

2450645; 

2450661: 

2450631; 

2450601; 

2450604: 

2450622; 

2450604; 

2450617; 

2450644; 

2450664; 

2450659; 

2450638; 

2450620; 

2450619; 

2450614; 

2450586; 

2450600; 

2450631; 

2450656; 

2450680; 

2450711; 

2450715; 

2450728; 

2450756; 

2450752; 

^450748; 

2450737; 

2450759; 

2450791: 

2450812; 

2450834; 

2450832; 

2450815; 

2450813; 

2450841; 

2450862; 

2450873; 

2450885; 

2450916; 

2450959; 

2450972; 

2450955; 

2450967; 

2450995; 

2451037; 

2451033; 

2451050; 

2451065; 


431381, 

431358, 

431334, 

431328, 

431313, 

431299, 

431283, 

431278, 

431263, 

431258, 

431236, 

431213, 

431191, 

431171, 

431136, 

431121, 

431132, 

431112. 

431076, 

431055, 

431044, 

431019, 

430998, 

430983, 

430969. 

430950, 

430939, 

430933, 

430926, 

430904, 

430896, 

430911, 

430897, 

430874, 

430867, 

430854, 

430852, 

430843, 

430857, 

430865, 

430838, 

430840, 

430864, 

430851, 

430832, 

430806. 

430800, 

430806, 

430807, 

430813, 

430803, 

430777. 

430744, 

430749, 

430757, 

430750. 

430718, 

430735, 

430747, 

430737, 

430712, 

430694, 

430697, 

430704. 

430692, 

430675, 

430677, 

430658, 


2450464; 

2450458; 

2450462; 

2450478; 

2450497; 

2450488; 

2450480; 

2450497; 

2450505; 

2450530; 

2450549; 

2450554; 

2450563; 

2450582; 

2450584; 

2450586; 

2450623; 

2450648; 

2450639; 

2450628; 

2450656; 

2450646; 

2450615; 

2450597; 

2450622; 

2450609; 

2450609; 

2450631; 

2450657; 

2450664; 

2450648; 

2450630; 

2450617; 

2450620; 

2450602; 

2450591: 

2450614; 

2450645; 

2450667; 

2450697; 

2450715; 

2450723; 

2450742; 

2450759; 

2450747: 

2450738; 

2450754; 

2450776; 

2450800: 

2450819; 

2450837; 

2450824; 

2450805: 

2450824; 

2450850; 

2450872; 

2450870; 

2450896; 

2450940; 

2450969; 

2450965; 

2450953; 

2450980; 

2451010; 

2451040; 

2451043; 

2451062; 

2451067; 


431372, 

431339, 

431330, 

431323, 

431303, 

431292. 

431281, 

431272, 

431263. 

431249, 

431227, 

431196, 

431179, 

431158, 

431126, 

431132, 

431128, 

431084, 

431065. 

431045, 

431030, 

431008, 

430991. 

430978, 

430960. 

430946, 

430936, 

430930, 

430918, 

430898. 

430901. 

430909. 

430887; 

430871, 

430860. 

430851. 

430852, 

430853. 

430863, 

430856. 

430828, 

430852, 

430864. 

430839, 

430819, 

430791, 

430803, 

430805, 

430811. 

430811. 

430787. 

430764. 

430746, 

430754, 

430757, 

430741, 

430730, 

430743. 

430748. 

430723, 

430705, 

430694,- 

430703, 

430706, 

430682, 

430673. 

430666. 

430649, 
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2451073;  430636.  2451076;  430631. 
2451072;  430626,  2451059;  430626, 
2451041; 430622, 2451022; 430623, 
2451005;  430620,  2451000;  430611, 
2451001;  430605,  2451008;  430598. 
2451020;  430588,  2451025; 430581, 
2451020;  430574,  2451012;  430572. 
2451002;  430569,  2450983; 430570, 
2450961;  430550.  2450974; 430535, 
2450983;  430523,  2450988; 430518, 
2450991;  430503,  2450993;  430491, 
2450990;  430485,  2450984;  430482, 
2450977; 430485,  2450962;  430490. 
2450949;  430500,  2450934;  430502, 
2450920;  430503.  2450902;  430495, 
2450892;  430483,  2450890;  430474, 
2450882;  430466,  2450887;  430449, 
2450901; 430433,  2450901;  430426, 
2450896; 430422.  2450890;  430416, 
2450880; 430407.  2450876;  430398. 
2450872;  430393,  2450868;  430390. 
2450853; 430391,  2450836;  430385, 
2450826; 430380,  2450816;  430372, 
2450803;  430368,  2450818;  430364, 
2450833; 430362.  2450842;  430355, 
2450855; 430348,  2450863;  430335, 
2450873; 430331. 2450883;  430328, 
2450897; 430326,  2450922;  430319, 
2450953; 430305,  2450972;  430295, 
2450980;  430285,  2450982;  430281, 
2450979; 430276, 2450975;  430272, 
2450958; 430273,  2450938;  430261, 
2450933;  430250,  2450924;  430246, 
2450905; 430251,  2450875;  430256, 
2450842; 430268.  2450786;  430261, 
2450779; 430252,  2450779;  430249. 
2450795;  430246,  2450807;  430242. 
2450821; 430234.  2450838;  430217, 
2450857; 430209,  2450860;  430204, 
2450855; 430197,  2450844;  430193, 
2450832;  430172,  2450844;  430173, 
2450865;  430175,  2450880;  430183, 
2450896; 430192,  2450910;  430197, 
2450925; 430197,  2450937;  430194, 
2450949;  430187,  2450962;  430177, 
2450971: 430166.  2450974;  430154, 
2450976; 430132,  2450976;  430116, 
2450985;  430107.  2450980;  430091. 
2450975;  430078.  2450990;  430069, 
2450993; 430061,  2450978;  430054, 
2450938; 430051,  2450920;  430030, 
2450915; 430016,  2450914;  430010. 
2450909;  430009,  2450885;  430018. 
2450854: 430024,  2450828;  430018, 
2450825: 430011,  2450820;  430009, 
2450808;  430013,  2450787;  430022, 
2450756; 430002, 2450778;  429994, 


2450795; 429984, 2450820; 429965, 
2450849; 429939, 2450888;  429927, 
2450906;  429914,  2450914;  429910, 
2450911; 429907, 2450899; 429909, 
2450889;  429915, 2450875; 429923, 
2450865; 429926, 2450848; 429926, 
2450827; 429923, 2450820; 429918, 
2450819;  429909,  2450824;  429905, 
2450835; 429897, 2450849; 429889, 
2450860;  429879,  2450871;  429869, 
2450875:  429863,  2450868;  429863, 
2450852:  429861,  2450836;  429866, 
2450814; 429870,  2450799;  4^9879, 
2450785; 429885,  2450774;  429883, 
2450763; 429879.  2450756;  429874, 
2450750;  429875,  2450744;  429873, 
2450736; 429866,  2450746;  429861, 
2450753;  429854,  2450754;  429848, 
2450756;  429843,  2450769;  429841, 
2450785; 429827, 2450802;  429816, 
2450819;  429797,  2450845;  429773, 
2450868;  429738,  2450896;  429724, 
2450899;  429720,  2450887;  429726, 
2450875;  429733,  2450856;  429739, 
2450832; 429742, 2450813;  429746, 
2450791; 429752,  2450769;  429754, 
2450756;  429748,  2450755;  429737, 
2450753; 429731, 2450750;  429731, 
2450739; 429734.  2450732;  429745, 
2450721; 429750,  2450701;  429741, 
2450701; 429728,  2450698;  429722, 
2450692; 429718,  2450681;  429709, 
2450676; 429702.  2450682;  429696, 
2450693; 429691, 2450714;  429680, 
2450743;  429664,  2450781;  429652', 
2450802;  429639,  2450818;  429619, 
2450828; 429603,  2450830;  429601, 
2450825; 429604, 2450812;  429619, 
2450793; 429637, 2450771;  429654, 
2450750;  429664,  2450735;  429667, 
2450717; 429663,  2450706;  429661, 
2450673;  429666,  2450641;  429663, 
2450621;  429654,  2450603;  429645, 
2450601;  429634,  2450610;  429619, 
2450622;  429602,  2450633;  429558, 
2450656; 429505, 2450692;  429490, 
2450702;  429483,  2450698;  429478, 
2450692;  429480,  2450680;  429489, 
2450657; 429496,  2450634;  429503, 
2450613; 429524,  2450599;  429556, 
2450569;  429569,  2450555;  429569, 
2450546;  429560,  2450541;  429535^ 
2450540; 429510, 2450541;  429489, 
2450546; 429478,  2450553;  429468, 
2450566; 429461, 2450574;  429450, 
2450580; 429440,  2450580;  429434, 
2450588;  429432,  2450595;  429422. 


2450604 

2450622 

2450638 

2450661 

2450681 

2450687 

2450677 

2450657 

2450633 

2450600 

2450564 

2450532 

2450517 

2450485 

2450449 

2450421 

2450384 

2450344 

2450305 

2450271 

2450243 

2450202 

2450172 

2450151 

2450151 

2450155 

2450168 

2450198 

2450229 

2450259 

2450277 

2450303 

2450332 

2450357 

2450380 

2450405 

2450426 

2450444 

2450468 

2450496 

2450524 

2450557 

2450594 

2450608 

2450609 

2450638 

2450676 

2450701 

2450706 

2450654 

2450551 

2450451 

2450380 

2450331 

2450260 


429410. 2450609;  429389, 
429387, 2450629;  429384, 
429377,  2450656;  429371, 
429365, 2450670;  429363, 
429359, 2450689;  429352, 
429345, 2450685;  429330, 
429319,  2450668;  429311, 
429310, 2450642;  429317, 
429334, 2450615;  429346, 
429359,  2450581;  429365, 
429372, 2450543;  429389, 
429400,  2450531;  429410. 
429420, 2450504; 429431, 
429450, 2450463:  429462, 
429482, 2450434;  429500, 
429523, 2450406;  429541, 
429554, 2450363;  429577, 
429599,  2450324;  429622, 
429645, 2450292:  429669, 
429686, 2450258;  429712, 
429745, 2450217;  429770, 
429788, 2450184;  429802, 
429815, 2450154;  429808, 
429791, 2450150;  429770, 
429738, 2450152;  429713, 
429686, 2450161;  429656, 
429622,  2450179;  429571, 
429538, 2450212;  429503, 
429460, 2450248;  429433, 
429404,  2450268;  429391, 
429371, 2450289;  429356, 
429342, 2450315;  429321, 
429294,  2450343;  429269, 
429244,  2450363;  429212, 
429205, 2450394;  429200, 
429193, 2450416;  429174, 
429162, 2450435;  429161. 
429158, 2450455;  429152, 
429143, 2450481;  429128, 
429115, 2450512;  429114, 
429113, 2450540;  429110, 
429103,  2450577;  429091, 
429077, 2450605;  429060, 
429041, 2450610;  429026, 
429013, 2450623;  429009, 
429000, 2450655;  428990, 
428979,  2450690;  428972, 
428962, 2450707;  428952, 
428952, 2450704;  428964, 
428990, 2450584; 429000, 
429015, 2450477;  429016, 
429013,  2450421;  429012, 
429036,  2450360;  429089, 
429147, 2450304;  429258. 
return  to  starting  point. 


(B)  Note:  Map  20^  follows: 
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Map  204  Unit  11  -  f9mesia  hohdyi-a 


^••tu.*- 


Critical  Habitat  Unit  U 

■i  Critical  Habitat  for 
WUkesia  hobdyi  -  a 

/'■•■/  Elevati(m(l,000-ft.  contouis) 

/\/  MiyorRoad 

/\/  CoastUne 


2   Miles 


3_ 


1 


0     I      2  Kilometers 


^ 


(ccv)  Kauai  ll—Xylosma  crenatum — a 
(840  ha;  2,076  ac) 

(A)  Unit  consists  of  the  following  122 
boundary  points:  Start  at  432382, 
2447776; 432423,  2447705;  432682, 
2447686;  432655,  2447631;  432639, 
2447624;  432609.  2447647;  432320, 
2447497: 432136.  2447629;  432001. 
2447726: 431389. 2447049;  431307, 
2447021; 431213.  2446424;  431051. 
2446119: 430955,  2445963;  430925, 
2445882:  430674.  2445410;  430555. 
2445415; 430312. 2445743;  429891, 
2446070;  429781,  2447125;  429904, 
2447201: 429895, 2447305;  430027, 
2447324; 429696,  2447438;  429866. 
2447552; 429639.  2447675;  429667, 
2447779; 429989. 2447789;  430170, 
2447694; 430113, 2447893; 429989, 


2448054; 
2447988; 
2448130; 
2448528; 
2448632; 
2448755; 
2448859; 
2448878; 
2448869; 
2448888; 
2449077; 
2449182; 
2449381; 
2449579; 
2449655; 
2449560; 
2449674; 
2449876; 
2449871; 


430189, 
430473. 
430293, 
430283, 
430464, 
430615, 
430445, 
430976. 
431488, 
431326, 
431298, 
430824. 
431127. 
430795, 
431080, 
431696, 
431391. 
431497, 
431548, 


2448101; 
2448035; 
2448329; 
2448642; 
2448490; 
2448689; 
2449030; 
2448916; 
2448883; 
2448954; 
2449163; 
2449248: 
2449447; 
2449542; 
2449665; 
2449560; 
2449886; 
2449867; 
2449867; 


430302. 
430283, 
430245, 
430407, 
430473, 
430520, 
430691. 
431222, 
431563, 
431156, 
430928. 
430947. 
430938, 
431023, 
431469. 
431563. 
431473, 
431513. 
431590, 


2449891; 
2449890: 
2449868; 
2449804; 
2449679; 
2449675; 
2450032; 
2450182; 
2450304; 
2450330; 
2450414; 
2450458: 
2450542; 
2450259; 
2449772; 
2449707; 
2449599; 
2449518; 
2449426; 


431605, 
431678, 
431765, 
432251, 
432263, 
432405. 
432523, 
432565, 
432475, 
432457, 
432480, 
432504, 
432633, 
433160, 
433437. 
433399, 
433426. 
433525, 
433367. 


2449895; 
2449883; 
2449810; 
2449685; 
2449682; 
2449773; 
2450178; 
2450262; 
2450313; 
2450334; 
2450426; 
2450523; 
2450391; 
2450085; 
2449726; 
2449709; 
2449556; 
2449415; 
2449352; 


431657. 
431707. 
431835. 
432259. 
432287, 
432584, 
432523. 
432523. 
432459, 
432476, 
432486, 
432510, 
432930, 
433400, 
433436. 
433419, 
433430, 
433448, 
433368. 
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2449292; 433369,  2449255;  433567, 
2449260; 433588,  2449244;  433599. 
2449252;  433608,  2449246; 433610, 
2449137;  433383,  2449073; 433181, 


2448930;  433395,  2448719;  433088, 
2448562; 432861, 2448469; 432612. 
2448172; 432493,  2448031;  432404, 


2447993;  432356,  2447820;  return  to 
starting  point. 

(B)  Note:  Map  205  follows: 


Map  205  Unit  11  -  Xylosma  crenatum  -  a 


Critical  Habitat  for 
Xylosma  crenatum  -  a 

Elevation  (1,000-fl  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


31 


0     1      2   Kilometers 


A 


(ccvi)  Kauai  11 — Zanthoxylum 
hawaiiense — a  (523  ha;  1,292  ac) 

(A)  Unit  consists  of  the  following  402 
boundary  points:  Start  at  435336, 


2442801;  435344,  2442802 
2442807;  435391,  2442814 
2442819; 435435, 2442826 
2442831; 435476,  2442838 
2442844; 435516, 2442850 
2442853; 435534, 2442855 
2442858; 435556, 2442862 
2442867; 435585, 2442876 


2442885; 435608, 2442891;  435619, 


435367, 
435415, 
435454, 
435496. 
435530, 
435543. 
435571. 
435598, 


2442899; 
2442920; 
2442948; 
2442977; 
2443006; 
2443036; 
2443064; 
2443086; 
2443103; 
2443127; 
2443149; 
2443169; 
2443186; 


435627, 
435658, 
435673, 
435688, 
435698. 
435708, 
435722, 
435t29, 
435738, 
435749, 
435757, 
435778, 
435804, 


2442904; 
2442932; 
2442959; 
2442995; 
2443024; 
2443047; 
2443078; 
2443093; 
2443112; 
2443138; 
2443155; 
2443179; 
2443188; 


435642, 
435668, 
435681, 
435693, 
435704, 
435715, 
435725. 
435735, 
435743, 
435753, 
435766, 
435790, 
435821. 


2443194; 
2443202; 
2443208; 
2443223; 
2443246; 
2443263; 
2443281; 
2443316; 
2443343; 
2443375; 
2443403; 
2443456; 
2443502; 


435842, 
435874, 
435904, 
435942, 
435958, 
435979, 
436010, 
436048, 
436080, 
436095. 
436107, 
436118, 
436134, 


2443199; 
2443204; 
2443211; 
2443232; 
2443255; 
2443271; 
2443297; 
2443332; 
2443358; 
2443390; 
2443421; 
2443477; 
2443520; 


435861, 
435889. 
435933, 
435949, 
435969. 
435993, 
436032, 
436064, 
436089, 
436100, 
436113, 
436123, 
436146, 
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2443534; 

2443554; 

2443563; 

2443562; 

2443552; 

2443540; 

2443532; 

2443528; 

2443536; 

2443558; 

2443585; 

2443631; 

2443676; 

2443696; 

2443707; 

2443714; 

2443718; 

2443724; 

2443742; 

2443763; 

2443772; 

2443776; 

2443778; 

2443785; 

2443790; 

2443801; 

2443819; 

2443847; 

2443877; 

2443923; 

2443948; 

2443981; 

2444013; 

2444040; 

2444055; 

2444073; 

2444094; 

2444102; 

2444108; 

2444100; 

2444089; 

2444096; 

2444112; 

2444130; 

2444141; 

2444154; 

2444177; 

2444213; 

2444239; 

2444240; 

2444225; 

2444217; 

2444223; 

2444226; 

2444219; 

2444205; 

2444183; 

2444170; 

2444146; 

2444119; 


436160, 

436190, 

436227, 

436254, 

436274, 

436300, 

436328, 

436348. 

436369, 

436392, 

436421, 

436460, 

436497, 

436534, 

436576. 

436611. 

436644. 

436666, 

436697. 

436726, 

436758. 

436788. 

436808. 

436823, 

436837. 

436845. 

436861, 

436882, 

436900. 

436914. 

436913. 

436908. 

436911. 

436926. 

436942, 

436961, 

436975, 

436994, 

437026, 

437067, 

437106, 

437128, 

437137, 

437156, 

437183, 

437202, 

437228, 

437245, 

437263, 

437294, 

437332, 

437370, 

437412, 

437445, 

437482, 

437541, 

437578, 

437610, 

437636, 

437671, 


2443543; 

2443560; 

2443563; 

2443557; 

2443547; 

2443537; 

2443529; 

2443531; 

2443546; 

2443572; 

2443611; 

2443655; 

2443688; 

2443700; 

2443711; 

2443716; 

2443720; 

2443731; 

2443756; 

2443769; 

2443775; 

2443776; 

2443781; 

2443786; 

2443797; 

2443807; 

2443831; 

2443863; 

2443900; 

2443936; 

2443962; 

2443995; 

2444027; 

2444047; 

2444065; 

2444084; 

2444098; 

2444107; 

2444105; 

2444092; 

2444090; 

2444104; 

2444122; 

2444135; 

2444150; 

2444165; 

2444198; 

2444227; 

2444246; 

2444234; 

2444217; 

2444223; 

2444226; 

2444223; 

2444211; 

2444190; 

2444179; 

2444160; 

2444132; 

2444112; 


436175, 

436213, 

436240, 

436265, 

436287, 

436315. 

436337, 

436357, 

436380, 

436403, 

436438, 

436478, 

436518, 

436558, 

436597, 

436630, 

436655, 

436678, 

436708, 

436745, 

436771, 

436799, 

436818. 

436829, 

436841, 

436852, 

436870, 

436890, 

436911, 

436914, 

436910, 

436908, 

436918, 

436933, 

436951, 

436969, 

436983, 

437009, 

437049, 

437076, 

437119, 

437133, 

437144, 

437169, 

437191, 

437212. 

437239. 

437254, 

437278, 

437310, 

437351, 

437391, 

437428, 

437462, 

437497, 

437563, 

437593, 

437624, 

437651, 

437691. 


2444102; 

2444082; 

2444061; 

2444060; 

2444080; 

2444100; 

2444126; 

2444163; 

2444206; 

2444265; 

2444314; 

2444327; 

2444323; 

2444302; 

2444274; 

2444258; 

2444260; 

2444271; 

2444270; 

2444242; 

2444207; 

2444353; 

2444079; 

2443915; 

2443605; 

2443532; 

2443684; 

2443545; 

2443374; 

2443009; 

2442657; 

2442456; 

2442225; 

2442073; 

2441921; 

2441951; 

2441854; 

2441817; 

2441866; 

2441726; 

^2441617; 

2441465; 

2441428; 

2441489; 

2441222; 

2441226; 

2441251; 

2441241; 

2441230; 

2441262; 

2441266; 

2441260; 

2441223; 

2441166; 

2441191; 

2441277; 

2441286; 

2441281; 

2441254; 

2441186; 


437703, 

437732, 

437758, 

437780, 

437821, 

437833, 

437833, 

437822, 

437818, 

437828, 

437843, 

437871, 

437909, 

437960, 

438007, 

438048, 

438087, 

438133, 

438196, 

438334, 

438595, 

438820. 

438881, 

438583, 

438273. 

438005, 

437622. 

437391. 

436959. 

436867. 

437026. 

437135. 

437403. 

437415. 

436946. 

436606. 

436405. 

436125. 

435997. 

435784. 

435693, 

435657, 

435401, 

435298, 

435245, 

435127, 

435010, 

434901, 

434867, 

434851, 

434811, 

434794, 

434779, 

434742, 

434717, 

434696, 

434676, 

434661, 

434641, 

434629, 


2444093; 

2444069; 

2444058; 

2444066; 

2444088; 

2444111; 

2444139; 

2444185; 

2444236; 

2444292; 

2444322; 

2444328; 

2444314; 

2444289; 

2444260; 

2444258; 

2444266; 

2444273; 

2444263; 

2444171; 

2444371; 

2444201; 

2443982; 

2443715; 

2443538; 

2443636; 

2443660; 

2443459; 

2443186; 

2442809; 

2442577; 

2442310; 

2442176; 

2441987; 

2441921; 

2441945; 

2441817; 

2441866; 

2441817; 

2441677; 

2441531; 

2441428; 

2441495; 

2441329; 

2441229; 

2441232; 

2441263; 

2441226; 

2441252; 

2441266; 

2441263; 

2441245; 

2441196; 

2441170; 

2441232; 

2441283; 

2441286; 

2441273; 

2441213; 

2441175; 


437722, 

437749, 

437768, 

437810, 

437831, 

437835, 

437827, 

437820, 

437824, 

437836, 

437854, 

437887, 

437933, 

437984, 

438028, 

438072, 

438109, 

438164, 

438254, 

438431, 

438699, 

438893, 

438802, 

438431, 

438151. 

437956. 

437451, 

437245. 

436843. 

437019. 

437019. 

437281. 

437476, 

437202, 

436734, 

436490, 

436289, 

436052, 

435924, 

435699, 

435699, 

435547, 

435310, 

435258, 

435201. 

435053, 

434950, 

434881, 

434859, 

434843, 

434806, 

434787, 

434754, 

434733. 

434699, 

434689, 

434669, 

434653, 

434631, 

434626. 


2441167;  434615,  2441161;  434592,' 
2441168; 434580,  2441170;  434570, 
2441168;  434563,  2441163;  434556, 
2441145; 434551, 2441140;  434542, 
2441137; 434538,  2441144;  434535, 
2441154;  434536,  2441173;  434530. 
2441201; 434523, 2441222;  434520, 
2441227; 434516,  2441230;  434508, 
2441229;  434501,  2441223;  434489, 
2441216; 434475, 2441203;  434448. 
2441190;  434424.  2441176;  434397. 
2441178; 434359,  2441197;  434333. 
2441217;  434325,  2441222;  434308. 
2441229;  434293,  2441229;  434290, 
2441228; 434233,  2441313;  434184, 
2441410; 434172,  2441489;  434227. 
2441617;  434409, 2441732; 434726, 
2441787;  434750,  2441817;  434720, 
2441872;  434671,  2441933;  434641. 
2442103; 434574.  2442152;  434495. 
2442219; 434476, 2442219;  434459, 
2442342; 434477,  2442433;  434486, 
2442437; 434504.  2442450;  434522. 
2442454;  434537, 2442457;  434563, 
2442460;  434590,  2442462;  434610, 
2442464; 434628, 2442472;  434643, 
2442483;  434664,  2442490;  434680. 
2442493;  434700,  2442502;  434713. 
2442515; 434725,  2442524;  434735, 
2442532;  434755,  2442542;  434775. 
2442551; 434800, 2442556;  434822. 
2442562; 434842,  2442574;  434862.   . 
2442596;  434883,  2442613;  434896, 
2442626; 434916,  2442647;  434934, 
2442668;  434949,  2442681;  434972. 
2442699;  434986.  2442705;  434997. 
2442708;  435006,  2442713;  435012, 
2442717; 435026. 2442719;  435039, 
2442722;  435061,  2442727;  435081, 
2442733;  435100,  2442739;  435119. 
2442747;  435135,  2442754;  435150. 
2442764;  435164, 2442771;  435184. 
2442774;  435201.  2442777;.435219. 
2442778;  435237,  2442782;  435251. 
2442783; 435228, 2442762; 435237, 
244'2643;  435284,  2442631;  return  to 
starting  point. 

(B)  Excluding  2  areas: 

(1)  Bounded  by  the  following  3  points 
(1  ha,  3  ac):  Start  at  435132,  2442248; 
435160,  2442164;  434848,  2442098; 
return  to  starting  point;  and 

(2)  Bounded  by  the  following  4  points 
(0  ha,  1  ac):  Start  at  435151,  2442425; 
435215, 2442393;  435195,  2442353; 
435128,  2442379;  return  to  starting 
point. 

(C)  Note:  N4ap  206  follows: 


9458 
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Map  206  Unit  11  -  Zanthoxylum  hawatiense  -  a 


(ccvii)  Kauai  12 — Nothocestrum 
peltatum—d  (162  ha;  400  ac) 

(A)  Unit  consists  of  the  following  65 
boundaiy  points:  Start  at  431190, 
2442015;  430254,  2441884;  430238, 
2442005;  429593,  2443842;  430155, 
2443777; 430205, 2444275; 430214, 
2444280; 430308,  2443912;  430339, 
2443693; 430676, 2443374;  430654, 
2443340;  430640,  2443324;  430608, 
2443294; 430597,  2443274;  430587. 
2443203;  430586, 2443158;  430592, 
2443144; 430612, 2443121; 430634, 
2443085; 430661,  2443014;  430671, 
2442975; 430675,  2442949;  430682, 
2442928;  430690,  2442911;  430702, 
2442896; 430742,  2442852;  430777, 
2442811; 430786, 2442795;  430789. 
2442762;  430795, 2442751;  430844. 
2442701;  430857, 2442692;  430896, 
2442674;  430907,  2442665;  430914, 
2442656; 430921, 2442640;  430921, 
2442620; 430918,  2442601;  430912, 
2442582; 430914,  2442564;  430919, 
2442555;  430931,  2442541;  430947, 
2442529; 430975.  2442502;  431001. 
2442469; 431018.  2442445;  431030. 
2442435; 431051. 2442425;  431058, 
2442415; 431061.  2442389;  431068. 
2442359; 431085. 2442326;  431091, 
2442304; 431090, 2442285;  431094, 
2442268; 431108,  2442231;  431119, 
2442215; 431132, 2442205;  431142, 
2442193;  431142,  2442168;  431126, 
2442140; 431123. 2442121;  431130. 
2442104; 431167. 2442034;  431188. 
2442016;  return  to  starting  point. 

(B)  Note:  Map  207  follows: 


Map  207 

Unit  12 
NoOtoeestrum  peltatum  -  d 


I        I  Critical  Habitat  Unit  12 

(TTTTH  Critical  Habitat  for 

Nothocestrum  peltatum  -  d 

\/    Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/A/  Coastline 


OS 


Oi 

— 1 


OJ    OOJ 

I — I    I 


(ccviii)  Kauai  12 — Remya  kauaiensis—f 
(52  ha;  128  ac) 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  430320. 


2441937 
2442046 
2442167 
2442243 
2442389 
2442480 
2442568 
2442666 
2442779 
2442911 
2442976 
2442911 
2442845 
2442754 
2442684 
2442550 
2442440 
2442313 


430316. 2441992;  430320. 
430290. 2442087;  430221. 
430221, 2442192; 430203. 
430214, 2442345;  430181, 
430163, 2442448; 430130, 
430119. 2442542;  430148. 
430258. 2442619; 430334. 
430382,  2442714;  430407, 
430407, 2442841;  430422, 
430458. 2442951; 430465, 
430502. 2442954;  430542. 
430608. 2442896;  430659, 
430684, 2442801; 430684. 
430695. 2442721;  430728. 
430739. 2442593;  430779. 
430783. 2442477;  430812, 
430859, 2442400;  430877, 
430881, 2442218;  430907, 


2441992;  430699,2441963;  430582, 
2441941;  430356,  2441922;  return  to 
starting  point. 
(B)  Note:  Map  208  follows: 


Map  208 
Unit  12  -  Remya  kauaiensis  -f 


1       I  Critical  Habitat  Unit  12 

imm  Critical  Habitat  for        . 
Ranya  kauaiensis  -f 

Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/v    Coastline 


2442138; 430921, 2442006;  430888, 


(ccix)  Kauai  12 — Xylosma  crenatum — ^b 
(52  ha;  128  ac) 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  430320. 
2441937;  430316.  2441992;  430320. 
2442046; 430290. 2442087;  430221. 
2442167; 430221, 2442192; 430203, 
2442243; 430214. 2442345:  430181, 
2442389; 430163, 2442448;  430130, 
2442480; 430119, 2442542;  430148. 
2442568; 430258,  2442619;  430334. 
2442666; 430382, 2442714;  430407, 
2442779; 430407, 2442841; 430422, 
2442911; 430458. 2442951;  430465, 
2442976; 430502,  2442954;  430542, 
2442911; 430608, 2442896;  430659, 
2442845; 430684, 2442801:  430684, 
2442754;  430695,  2442721;  430728, 
2442684;  430739,  2442593;  430779, 
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2442550; 430783. 2442477; 430812. 
2442440;  430859.  2442400; 430877, 
2442313; 430881, 2442218; 430907. 
2442138;  430921,  2442006; 430888. 
2441992;  430699, 2441963; 430582, 
2441941;  430356,  2441922;  return  to 
starting  point. 

(B)  Note:  Map  209  follows: 


Map  209 
Unit  12  -  Xylosma  crenatum  -  b 


I       I  Critical  Habiut  Unit  12 

lllllll   Critical  Habitat  for 

Xylosma  crenatum  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/   Coastline 


0.3        0        0  5 


(ccx)  Kauai  13 — Lipochaeta 
waimeaensis — a  (56  ha;  139  ac) 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  430198, 
2432906 
2433022 
2432547 
2431853 
2431864 
2431957 
2431990 
2432397 
2432544; 


; 430189, 2433035;  430229, 
; 430792, 2432814;  430834, 
; 430921. 2432026;  430997, 
; 430996, 2431853; 430633, 
; 430621,  2431947;  430622, 
; 430619, 2431960;  430615. 
; 430308, 2432247;  430317, 
; 430247, 2432440; 430207, 
;  430198,  2432716;  return  to 
starting  point. 

(B)  Note:  Map  210  follows: 


Map  210 

Unit  13 
Lipochaeta  waimeaensis  -  a 


Critical  Habiut  Unit  13 

lllllll  Critical  Habiut  for 

Lipochaeta  waimeaensis  •  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


OS    Milo 


OS    0    05 


(ccxi)  Kauai  13 — Schiedea  spergulina 
var.  spergulina — c  (221  ha;  545  ac) 

(A)  Unit  consists  of  the  following  59 
boundary  points:  Start  at  430475, 
2432656; 430222,  2432760;  430103, 
2433479; 430210,  2433949;  430290, 
2434118; 430239.  2434242;  430239, 
2434243; 430259,  2434273;  430414, 
2434498; 430435, 2434630;  430495, 
2434992;  430479,  2435099;  430454, 
2435369; 430488,  2435448;  430698. 
2435675; 430703. 2435680;  431807, 
2435389; 431700. 2435381;  431700, 
2435274; 431600. 2435251;  431654, 
2435052; 431562, 2435029;  431562. 
2434945; 431661, 2434861;  431661, 
2434861; 431524,  2434832;  431520, 
2434828; 431263, 2434968;  431370, 
2434692; 431363, 2434623;  431049, 
2434539; 431256. 2434455;  431294, 
2434371; 431217, 2434363;  431267, 
2434228; 431236. 2434191;  431179. 
2434149; 431057, 2434164;  431072, 
2434034; 430969,  2433883;  430955, 


2433867; 430955,  2433866;  430750, 
.2433950; 430892,  2433741;  430865, 
2433686; 430819, 2433613;  430635, 
2433582; 430789, 2433483;  430785, 
2433441; 430774, 2433398; 430505, 
2433360; 430544,  2433268;  430513, 
2433223; 430567,  2433100;  430459, 
2432985; 430536, 2432939;  430482, 
2432847; 430521, 2432771;  430490, 
2432756;  return  to  starting  point. 
(B)  Note:  Map  211  follows: 


Map  211 

Unit  13 
Schiedea  spergulina 
var.  spergulina  -  c 


Critical  Habiut  Unit  13 

mill  Critical  Habiut  for 

Schiedea  spergulina  spergulina  ■ 

Elevation  ( 1 ,000-fl  contours) 

/\/  Major  Road 

/S/  Coastline 


OS 


05   Mils 


0.S  0  OS 


(ccxii)  Kauai  13 — Spermolepis 
hawaiiensis — b  (87  ha;  215  ac) 

(A)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  430602, 
2431571;  430633,  2431875;  430620, 
2431939; 430622,  2431957;  430615, 
2431963; 430605, 2432015;  430417, 
2432156; 430304, 2432274;  430205, 
2432470; 430137, 2432799;  430123, 
2432906;  430115,  2432961;  430081, 
2433067;  430077,  2433154;  430099, 
2433286; 430054,  2433369;  430032, 
2433480; 430032,  2433480;  430747, 
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2433285; 430743. 2433270; 430745. 
2433254;  430708,  2433142;  430680, 
2432935; 430698,  2432672;  430820, 
2432494;  430839,  2432344;  430858, 
2432156; 430952,  2431931;  430980, 
2431846;  return  to  starting  point. 
(B)  Note:  Map  212  follows: 


Map  212 

Unit  13 
Spermolqtis  hawaiiensis  -  b 


I       I  Critical  Habiut  Unit  13 

ITTTni  Critical  Habiut  for 

Spermolepis  hawaiiensis  -  b 

\     Elevation  ( 1 ,000-fL  contours) 

/\/  Major  Road 

/v    Coastline     • 


OJ 


0.5 


OJ    0    OJ 


(ccxiii)  Kauai  14— Panicum 
niihauense—&  (120  ha;  297  ac) 

(A)  Unit  consists  of  the  following  17 
boundary  points:  coastline;  420498, 
2440857;  420095.  2440787;  419127, 
2439857;  422725,  2443464;  422749, 
2443432; 422830,  2443273;  422794, 
2443226;  422660,  2443057;  422609, 
2443018; 422557,  2443003;  422396. 
2442865; 422383.  2442876;  422340. 
2442802;  422337.  2442797;  422267, 
2442675;  422055.  2442471; 420764, 
2441227;  coastline. 

(B)Note:  Map  213  follows: 


Map  213 

Unit  14 
Pmidcum  niihauense  -  m 


Critical  Habitat  Unit  14 

mini  Critical  Habiut  for 

Pcmcum  niihauense  -  a 

.     Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/v    Coastline 


(ccxiv)  Kauai  14 — Sesbaniatomentosa — 
b  (44  ha;  110  ac) 

(A)  Unit  consists  of  the  following  7 
boundary  points:  coastline;  422206. 
2442741;  421987. 2442507;  420735. 
2441277;  420643, 2441178;  420572. 
2441093;  420438.  2441235;  422071, 
2442818;  coastline. 

(B)  Note:  Map  214  follows: 


Map  214 

Unit  14 
Sesbania  tomentosa  -  b 


I       I  Critical  Habiut  Unit  14 

irnn  OnticalHabiutfor 

Sesbania  tomentosa  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/V  M^Rowl 

/v    Coastline 


OJ 


•J 


OJ    0   «l5 

' — '      ' 


(ccxv)  Kauai  15 — Panicum  niihauense— 
b  (16  ha;  39  ac) 

(A)  Unit  consists  of  the  following  24 
boundary  points:  coastline;  418718, 
2436405; 418711,  2436261;  418713, 
2436100;  418746,  2435916;  418771. 
2435768;  418763,  2435699;  418816. 
2435550;  418853,  2435417;  418863. 
2435329;  418904,  2435147;  418938, 
2434999;  418971,  2434874;  418992, 
2434737; 419022,  2434668;  419057, 
2434621;  419092,  2434621;  419145, 
2434647;  419209,  2434531;  419280, 
2434420; 419395,  2434316;  419428. 
2434292;  419645, 2434109;  419600, 
2434015;  418693,  2436403  coastline. 

(B)  Note:  Map  215  follows: 
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Map  215 

Unit  15 
Panicum  niihauense  -  b 


2431191;  421254.  2431147;  420862, 
2431988;  420900,  2432013;  coastline. 
(B)  Note:  Map  216  follows: 


2430037;  423765,  2429965;  422210, 
2430021;  421524,  2430758;  421555*,  ' 
2430809;  coastline. 

(B)  Note:  Map  217  follows: 


Map  217 

Unit  17 

Panicum  niihauense  -  d 


Nakeikei 
Elima 


Pacific  Ocean 


Critical  Habitot  Unit  15 

lllllll  Critical  Habitat  for 

Panicum  niihauense  -  b 

Elevation  n,000-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


0J3 
0J5 


0.2}   Mdo 


OJS  KilonKtcn 


(ccxvi)  Kauai  16 — Panicum 
niihauense — c  (11  ha;  28  ac) 

(A)  Unit  consists  bf  the  following 
boundary  points;  coastline;  421032, 
2432070;  421129.  2431750;  421067, 
2431592;  421328.  2431221; 421301, 


Pacific  Ocean 


Critical  Habitat  Unit  16 

lllllll   Critical  Habitat  for 

Panicum  niihauense  -  c 

Elevation  ( 1 ,000-ft.  contours) 

/V    Major  Road 

/S/   Coastline 


0.H 


025  Mk> 


0.M  0  0.23   Kilomcttn 


PacdflcOcean 


Critical  Habitat  Unit  17 

lllllll  Critical  Habitat  for 

Panicum  niihauense  -  d 

/  \      Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


8 


(ccxvii)  Kauai  1 7 — Panicum 
niihauense — d  (28  ha;  68  ac) 

(A)  Unit  consists  of  the  following  5 
boundary  points:  coastline;  423847, 


(CCXVII!)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kauai 


Unit  name 


Species  occupied 


Species  unoccupied 


Kauai 
Kauai 
Kaua 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kaua 
Kauai 
Kauai 
Kauai 


1 — Ischaemum  byrone — a  

2 — Ischaemum  byrone — b  

3 — Ischaemum  byrone — c  , 

4 — Adenophorus  periens — a  .... 

^—Cyanea  asarifolia—a  , 

4 — Cyanea  recta— a  

4 — Cyanea  recta — b  

4 — Cyanea  remyi—a 

4 — Cyrtandra  cyaneoides—a  ... 
4 — Cyrtandra  limahuliensis — a 
4 — Cyrtandra  limahuliensis — b 

A — Hibiscus  clayi— a 

4 — Hibiscus  clayi— b 


Ischaemum  byrone 


Ischaemum  byrone. 
Adenophorus  periens 
Cyanea  asarifolis 
Cyanea  recta 
Cyanea  recta 
Cyanea  remyi 
Cyrtandra  cyaneoides 
Cyrtandra  limahuliensis 
Cyrtandra  limahuliensis 


Ischaemum  byrone 


Hibiscus  dayi 
Hibiscus  clayi 
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(ccxviii)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kauai— Continued 


Unit  name 


Kauai  4 — Hibiscus  dayi—c  

Kauai  4 — Hibiscus  dayi— 6 

Kauai  4 — Hibiscus  dayi—e 

Kauai  A—Labordia  lydgatei—a  - 

Kauai  4—Phyllostegia  wawrana—a 

Kauai  5— Hibiscus  dayi— 4 

Kauai  5 — Munrddendron  racemosum—a 

Kauai  6—Brighamia  insignis—a ._. 

Kauai  7—Brighamia  insignis—t 

Kauai  7— Defosea  rhyMosperma—a  

Kauai  7—lsodendrion  tong^ium—a 

Kauai  7—Upochaeta  micrantha—a  

Kauai  7 — Melicope  haupuen$is—a  

Kauai  7—Munroidendron  racemosum—b 

Kauai  7—Myrsine  linearifolia—ei 

Kauai  7—Peucedanum  sandwicense—a 

Kauai  7—Pteralyxia  kauaiensis—a 

Kauai  7—Schiedea  nuttailii—a 

Kauai  8 — Sesbania  tomentosa—a 

Kauai  9—Schiedea  spergulina  var.  leiopoda—a 

Kauai  ^0— Adenophorus  periens— b 

Kauai  10— flona/n/a  metwesii—a 

Kauai  10— cyanea  asarifolia—b 

Kauai  Mi— Cyanea  remyi— b 

Kauai  10— Cyanea  undulata—a 

Kauai  ^0— Cyrtandra  limahuliensis— c 

Kauai  10—Dubautia  paudflorula—a 

Kauai  10 — Exocarpos  luteolus — a 

Kauai  10—Hesperomannia  lydgatei—a 

Kauai  \fy—lsodendrion  longifolium—b 

Kauai  AO—Labordia  lydgatei—b  

Kauai  AO—Labordia  tinifolia  var.  waNawaen&a—^ 


Kauai  ^0—Lysimachia  filifolia—a 

Kauai  \(^—Myr^}e.linearif(^ia—b 

Kauai  Mi—Phlegmariurus  nutans— a 

Kauai  10— Ptentagopnnc^ps— a 

Kauai  ^0—pteralyxia  kauaiensis-h 

Kauai  AO— Viola  helenae—a 

Kauai  10— Vjo/a  fcaua/ens/s  var.  wahiawaensis—a 


Kauai  ^^—AderK)phorus  periens— c 

Kauai  ^^—Adenopho^JS  periens— 6 

Kauai  11— Atecftyonmacfococcus— a 

Kauai  11— >Wecf/yon  macnxoccus—b 

Kauai  11— A/s/n/dendron  lychnoides—a 

Kauai  \\—Msinidendron  lydinades-b 

Kauai  ^^—Alsi^idendrontychnoides—c  — •• 

Kauai  11— A/s/n«tencfrix7  viscosum—a 

Kauai  11— A/s/n/dlendron  viscosum—b 

Kauai  1 1— A/s/nJctendron  viscosum—c  

Kauai  1 1— AfeOT/dlendlron  Wscxwum— d 

Kauai  ^■\—Bonamia  nwnziesii—b 

Kauai  ^^—Blighamia  insignis—c 

Kauai  ^^—Centaurium  sebaeoides—a 

Kauai  U—Chamaesyce  halemanui—a ;.....♦.. 

Kauai  11— Chamaesyce/jatemanuJ—b  •— 

Kauai  ^^—Chamaesyce  halemanui—c  

Kauai  \\—Ctenitis  squamigera—a 

Kauai  11— Cyanea  recta— c 

Kauai  1A— Cyanea  recta— 6  

Kauai  11 — Cyanea  remyi— c 

Kauai  11— Cyanea  remyi— fi 

Kauai  ^^—Cyperus  traK^tysanVms—a 

Kauai  ^^— Cyrtandra  cyaneddes-b •>• 

Kauai  1A— Cyrtandra  cyaneoides— c 

Kauai  11 — Cyrtandra  limahuHensis—<i 

Kauai  AA— Cyrtandra  limahuliensis— e  

Kauai  \A—Delissea  rhytidospenna—b 

Kauai  11— £)e//ssea /fjyttdospenma—c  

Kauai  11— De//ssea  rivularis—a 

Kauai  11— De/*ssea  undWIata— a 


Species  occupi«l 


ijdOordia  lydgatei 
Phyllostegia  wawrana 
Hibiscus  dayi 
Munrddendron  racemosum 
Brighamia  insignis 
Brigharrtia  insignis 
Delissea  rhytido^)erma 
Isodendrion  lon^fdium 
Lipochaeta  micrantha 


Munrddendron  racemosum 


Peucedanum  sandwicense 
Pteralyxia  kauaiensis 
ScNedea  nuttalU 

Schiedea  sperguHna  var.  Idopoda 
Adenophorus  periens 
Bonamia  menziesH 
Cyanea  asarifdia 
Cyanea  remyi 
Cyanea  undulata 
Cyrtandra  Kmahuhensis 
Dubautia  paudfkmda 
Exocarpos  lutedus 
Hespefomannia  lydgatd 
Isodendrion  longifdium 
Labordia  lydgatd 
Labordia  tinifdia  var. 

wahiawaensis. 
Lysimachia  filifotia 
Myrsine  linearifdia 


Species  unoccupied 


Hidscus  dayi 
Hidscus  dayi 
Hidscus  dayi 


Plantago  priTKeps 
Pteralyxia  kauaiensis 
Vida  hdenae' 
Vida  kauaiensis 

wahiawaensis. 
Adenophorus  periens 
Adenophorus  periens 
Alectryon  macrococcvs 
Alectryon  macrococcus 
Msiddendron  lychnddes 
1  y—M&nkiendron  tychnddes- 


var. 


Melicope  haupuensis 
Myrsine  linearifdia 

Sesbania  tomentosa 


Pt^egmarkirus  nutans 


Alsinidendron  viscosum 
Alsinidendron  viscosum 
Alsiniderydron  viscosum 
Alsinidendron  viscosum 
Bonamia  menziesii 
Brighamia  irtsignis 
Centaurium  sebaeddes 


Alsinidendron  lyctmoides 


Chamaesyce  haiemanui 
Chamaesyce  haiemanui 

Cyanea  recta 

Cyanea  remyi 
Cyanea  remyi 
Cyperus  trachysanttios 
Cyrtandra  cyaneddes 
Cyrtandra  cyaneoides 
Cyrtandra  limahuliensis 
Cyrtandra  limahuliensis 
Ddissea  rhytidosperma 

DeKssea  rivulaito 


Chamaesyce  haiemanui 

Cterutis  squamigera 
Cyanea  recta 


Delissea  rhytidosperma 
Delissea  undulata 
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(ccxviii)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kauai— Continued 


Unit  name 


^  ^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^1 

Kauai  1 1 

t  1 

Kauai.  11 

Kauai  1 1 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  11 

^^H 

Kauai  1 1 

^^1 

Kauai  1 1 

'  ^^H 

Kauai  11 

^^H 

Kauai  11 

^^H 

Kauai  11 

k  ^H 

Kauai  1 1 

i   ■ 

Kauai  1 1 

Kauai  1 1 

^^H 

Kauai  1 1 

^^H 

Kauai  1 1 

^^1 

Kauai  1 1 

k  ^^H 

Kauai  11- 

1  ■ 

Kauai  11- 

r  ^^H 

Kauai  11- 

^^^1 

Kauai  11- 

^^^1 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauaill- 

^^H 

Kauaill- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^1 

Kauai  11- 

^  ^^H 

Kauaill- 

^  ^^H 

Kauai  11- 

^  ^^M 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^H 

Kauai  11- 

^^1 

Kauai  11- 

7  ■ 

Kauai  11- 

r  ■ 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

\  H 

Kauai  11- 

1 

Kauai  11- 

Kauai  11- 

^^H 

Kauaill- 

■  ^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^1 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

^^H 

Kauai  11- 

-Delissea  undulata—to  

-Diellia  erecta—a  

—Diellia  pallida — a 

-Diellia  pallida— b 

-Diplazium  molokaiense — a 

-Dubautia  latifolia — 1  

-Dubautia  latifolia— b  

-Dubautia  latifolia— c  

-Euphorbia  tiaeleeleana — a 

-Euphorbia  haeleeleana — b 

-Euphorbia  haeleeleana — c  ..'.. 

-Exocarpos  luteolus — b  

-Exocarpos  luteolus— c 

-Exocarpos  luteolus — d  

-Exocarpos  luteolus— e  

-Flueggea  neowawraea—a  

-Flueggea  neowawraea — b  

-Flueggea  neowawraea — c 

-Flueggea  neowawraea — d  

-Flueggea  neowawraea — e  

-Flueggea  neowawraea — f  

-Gouania  meyenii—a 

-Gouania  meyenii—b 

-Gouania  meyenii—c 

-Hedyotis  cookiana—a  

-Heduptos  st.-johnii—a  '. 

-Hesperomannia  lydgatei—b 

-Hesperomannia  lydgatei — e 

-Hibiscadelphus  woodii—a  

-Hibiscadelphus  woodii—b  

-Hibiscus  waimeae  ssp.  hannerae—a 

-Ischaemum  byrone—6  

-Isodendrion  laurifolium — a ,. 

-Isodendrion  laurifolium — b 

-Isodendrion  longifolium—c 

-Isodendrion  longifolium — d '. 

-Isodendrion  longifolium — e 

-Kokia  kauaiensis — a 

-Kokia  kauaiensis — b 

-Kokia  kauaiensis — c  

-Kokia  kauaiensis — d 

-Labordia  lydgatei— c 

-Labordia  lydgatei— 6  

-Labordia  lydgatei— e  

-Lipochaeta  fauriei — a  

-Lipochaeta  fauriei— b  

-Lipochaeta  micrantha — b  

-Lobelia  niihauensis — a  

-Loljelia  niihauensis — b  

-Mariscus  pennatiformis — a 

-Melkx>pe  tiaupuensis — b 

-Melicope  haupuensis—c  

-Melicope  knudsenii—a  

-Melkxjpe  knudsenii—b  

-Melicope  pallida — a 

-MelKope  pallida — b  

-Munroidendron  racemosum—c 

-Munroidendron  racemosum—6 

-Myrsine  linearifolia — c  , 

-Myrsir)e  linearifolia — d  

-Myrsine  linearifolia — e  

-Myrsine  linearifolia — f  

-Nothocestrum  pettatum—a 

-Nothocestrum  peltatum — b 

-NoUiocestrum  peltatum — c 

-Peucedanum  sandwicense — b 

-Peucedanum  sandwicense— c 

-Phylk)stegia  knudsenii—a  

-Phyllostegia  waimeae — a  

-Phyllostegia  wawrana — b i 

-Phyllostegia  wawrana — c  

-Phyltostegia  wawrana — d  


Species  occupied 


Delissea  undulata 


Diellia  pallkJa 
Diellia  pallida 


Dubautia  latifolia 
Dubautia  latifolia 
Euphorbia  haeleeleana 
Euphorbia  haeleeleana 
Euphorbia  haeleeleana 
Exocarpos  luteolus 
Exocarpos  luteolus 
Exocarpos  luteolus 
Exocarpos  luteolus 

Flueggea  neowawraea 
Flueggea  neowawraea 
Flueggea  neowawraea 
Flueggea  neowawraea 
Flueggea  neowawraea 

Gouania  meyenii 

Hedyotis  cookiana 
Heduptos  St. -johnii 
Hesperomannia  lydgatei 
Hesperomannia  lydgatei 
Hibiscadelphus  woodii 
Hibiscadelphus  woodii 
Hibiscus  waimeae  ssp.  hannerae 

Isodertdrion  laurifolium 
Isodendrion  laurifolium 
Isodendrion  tongifolium 
Isodendrion  longifolium 
Isodendrion  longifolium 
Kokia  kauaiensis 
Kokia  kauaiensis 
Kokia  kauaiensis 
Kokia  kauaiensis 
Labordia  lydgatei 
Labordia  lydgatei 
Labordia  lydgatei 

Lipochaeta  fauriei 
Lipochaeta  mk:rantha 

Lobelia  niihauensis 

Melkxpe  haupuensis 
Melicope  haupuensis 
Melicope  knudsenii 
Melicope  knudsenii 
Melicope  pallida 
Melicope  pallida 
Munroidendron  racemosum 
Munrokiendron  racemosum 
Myrsine  linearifolia 
Myrsine  linearifolia 
Myrsine  linearifolia 
Myrsine  linearifolia 

Nothocestrum  peltatum 
Notfmcestrvm  peltatum 
Peucedanum  sandwkxnse 
Peucedanum  sandwkxnse 
Phyltostegia  knudsenii 
Phyllostegia  waimeae 
Phyllostegia  wawrana 
Phyllostegia  wawrana 
Phyllostegia  wawrana 


Species  unoccupied 


Diellia  erecta 


Diplazium  molokaiense 
Dubautia  latifolia 


Flueggea  neowawraea 


Gouania  meyenii 
Gouania  meyenii 


Ischaemum  byrone 


Lipochaeta  fauriei 

Lobelia  niihauensis 
Mariscus  pennatiformis 


Nothocestrum  peltatum 


Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 

Kauai 

Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 

Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
Kauai 
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(ccxviii)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kauai— Continued 


Unit  name 


—Plantago  princeps—b 

— Plantago  princeps—c  

— Plantago  princeps — d 

—Platanthera  tiokx:hila—a  

— Poa  mannii—a 

— Poa  mannii—b 

—Poa  mannii—c 

— Poa  mannii—d 

— Poa  sandvicer)sis — a 

— Poa  sandvicensis—b 

— Poa  siphonoglossa—a  

— Poa  siphonoglossa — b  .". 

— Reralyxia  kauaiensis— c 

— Pteraiyxia  kauaiensis — d 

— Pteraiyxia  kauaiensis— e 

— Reralyxia  kauaiensis— t 

— Pteraiyxia  kauaiensis — g  

— Remya  kauaiensis — a  

— Remya  kauaiensis — b  

— Reimya  kauaiensis — c 

— Remya  kauaiensis— 6 

— Remya  kauaiensis — e 

— Remya  montgomeryi—a 

— Remya  montgomeryi—b 

— Remya  montgomeryi—c 

— Schiedea  apokremnos—a 

— Schiedea  apokremnos—b , 

— Sctiiedea  apokremnos—c  , 

— Schiedea  helleri—a  

^Schiedea  helleri—b 

— Schiedea  helleri—c 

— Schiedea  kauaiensis— a 

— Schiedea  kauaiensis— c 

— Schiedea  kauaiensis— c 

— Schiedea  kauaiensis— 6 

— Schiedea  membranacea—a 

— Schiedea  membranacea — b 

— Schiedea  membranacea— c 

— Schiedea  membranacea— d 

— Schiedea  spergulina  var.  spergulina — a 

— Schiedea  spergulina  var.  spergulina— b 


— Schiedea  stellarioides—a  . 
—Schiedea  stellarioides—b  . 
—Solanum  sandwicense— a 


— Solanum  sandwicense — b 

— Spermolepis  hawaiiensis—a  

— Stenogyne  campanulata—a 

— Wilkesia  hobdyi—a 

—Xylosma  crenatum—a 

— Zanttioxylum  hawaiiense—a  

2 — Nothocestrum  peltatum — d 

2— Remya  kauaiensis— f 

2 — Xylosma  crenatum — b 

3 — Lipochaeta  waimeaensis — a  

3 — Schiedea  spergulina  var.  spergulina— c 

3 — Spermolepis  hawaiiensis — b  

4 — Panicum  niihauense—a 

4 — Sesbania  tomentosa—b 

5 — Panicum  niihauense—b  

6 — PanKum  niihauense—c 

7 — Pankxjm  niitiauense—6 


Species  occupied 


Plantago  princeps 


Plantago  princeps 
Platanthera  hokx:hila 


Poa  nrtannii 


Poa  mannii 
Poa  sandvicensis 
Poa  sandvicensis 
Poa  siptmnoglossa 
Poa  siphonoglossa 
Pteraiyxia  kauaiensis 
Pteraiyxia  kauaiensis 
Pteraiyxia  kauaiensis 
Reralyxia  kauaiensis 
Reralyxia  kauaiensis 
Remya  kauaiensis 
Remya  kauaiensis 
Remya  kauaiensis 
flemya  kauaiensis 
Remya  kauaiensis 


Remya  montgomeryi 
Remya  montgomeryi 
Schiedea  apokremnos 
Schiedea  apokremnos 
Schiedea  apokremnos 


Species  unoccupied 


Plantago  prirxeps 

Poa  manna 
Poa  mannii 


Remya  montgomeryi 


Schiedea  helleri 
Schiedea  helleri 


Schiedea  kauaiensis 
Schiedea  kauaiensis 


Schiedea  membranacea 
Schiedea  membranacea 
Schiedea  membranacea 
Schiedea  membranacea 
Schiedea         spergulina         var. 

spergulina. 
Schiedea         spergulina         var. 

spergulina. 
Schiedea  stetlariokies 

Solanum  sandwkxnse 

Spermolepis  hawaiiensis 
Stenogyne  campanulata 
Wilkesia  hotxiyi 
Xylosma  crenatum 
Zanthoxylum  hawaiiense 
NoUmcestnjm  peltatum 


Lipochaeta  waimeaensis 


Spermolepis  hawaiiensis 
PanKum  niihauense 
Sesbania  tomentosa     ' 


Schiedea  helleri 
Schiedea  kauaiensis 
Schiedea  kauaiensis 


Schiedea  stellarioides 
Solanum  sandwuxnse 


Remya  kauaiensis 
Xytosma  crenatutfi 

Schiedea         spergulina 
spergulina 


Pamcum  niihauense 
Parvcum  niihauense 
Pamcum  niihauense 


var. 


(2)  Niibau.  Critical  habitat  units  are 
described  below.  Coordinates  in  UTM 
Zone  4  with  imits  in  meters  using  North 
American  Datum  of  1983  (NAD83).  The 


following  map  shows  the  general 
location  of  the  one  critical  habitat  unit 
designated  on  the  island  of  Niihau. 


(i)  Niihau  1- 
ha;  357  ac) 


-Brighamia  insignis — a  (144 


(A)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  384729, 


9466     Federal  Register /Vol.  68.  No.  39 /Thursday.  February  27.  2003 /Rules  and  Regulations 


2427553: 384706.  2427627;  384746. 
2427670; 384750.  2427684;  384766. 
2427695; 384924. 2427730;  384995. 
2427744; 384993. 2427821;  385066. 
2427920;  385143. 2427974; 385186. 
2428008;  385291.  2428014;  385421, 
2428023; 385500.  2428057;  385605, 
2428131; 385614. 2428162;  385546, 
2428162; 385509. 2428133;  385435. 
2428142;  385410. 2428184;  385415. 
2428238;  385478,  2428278;  385597. 
2428312;  385679.  2428287;  385801. 
2428267;  385903.  2428282;  385977. 
2428333;  386111. 2428376; 386173, 
2428412;  386264.  2428364;  386326, 
2428328;  386482.  2428317;  386530, 
2428342;  386440.  2428385;  386428, 
2428419;  386471.  2428436;  386539, 
2428453;  386582. 2428467; 386732, 
2428498;  386811. 2428496;  386814. 
2428500;  386959.  2428247;  387475. 
2427909;  387322.  2427686;  386416, 
2427981;  386362,  2427840;  386256, 
2427750;  386010.  2427731;  386042. 
2427438;  385897. 2427457;  385678. 
2427367;  385116.  2427542.  return  to 
starting  point. 

(B)  Note:  Map  218  follows: 


Map  218 

Unit  1  -  Brighamia  insignis  -  a 

<-^ 

S       ..■■■}  ■■■■  /    ■■•/'':  '■Ij^'^'^ 

PaciticOc9an 

1 1  Critical  Habitat  Unit  1 

lllllfl  Critical  Habitat  for 

Brighamia  insignis  -  a 

'■•■/   Elevation  (500-ft.  contours) 

A/  Coastline 

OS    •     05  mm 

y — 1    1 

^(p 

uooj  rill 1 

(II)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Niihau 


Unit  name 

Species  occupied 

Species  unoccupied 

Niihau  \— Brighamia  insignis— a 

Brighamia  insignis 

(b)  Plants  on  Kauai  and  Niihau; 
Constituent  elements. 

(1)  Flowering  Plants. 

Family  Apiaceae:  Peucedanum 
tandwicenae  (malcou) 

Kauai  7 — Peucedanum  sandwicense — 
a.  Kauai  11 — Peucedanum 
sandwicense — b,  and  Kauai  1 1 — 
Peucedanum  sandwicense— c, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for 
Peucedanum  sandwicense  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 


habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Cliff  habitats  in  mixed  shrub 
coastal  dry  cliff  communities  or  diverse 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Acacia  koa,  Artemisia  australis, 
Bidens  spp..  Brighamia  insignis,  Carex 
meyenii.  Chamaesyce  celastroides. 
Diospyros  spp..  Dodonaea  viscosa, 
Eragrostis  variabilis,  Hibiscus  kokio. 
Lobelia  niihauensis.  A4etrosideros 
polymorpha,  Panicum  lineale,  Psydrax 
odorata,  Psychotria  spp.,  or  Wilkesia 
spp.;  and 

(ii)  Elevations  between  119  and  1.232 
m  (391  and  4,041  ft). 


Tamily  Apiaceae:  Spermolepia 
hawaiiensu  (NCN) 

Kauai  11 — Spermolepis  hawaiiensis — 

a,  Kauai  13 — Spermolepis  hawaiiensis — 

b,  and  Kauai  13 — Spermolepis 
hawaiiensis — c.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Spermolepis  hawaiiensis  on  Kauai. 
Witliin  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha  forests  or 
Dodonaea  viscosa  lowland  dry 
shrubland  and  containing  one  or  more 
of  the  following  associated  plant  < 
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species:  Bidens  sandvicensis, 
Doryopteris  spp.,  Eragrostis  variabilis, 
Erythrina  sandwicensis,  Lipochaeta 
spp.,  Schiedea  spergulina,  or  Sidq' 
fallax;  and 

(ii)  Elevations  between  56  and  662  m 
(184  and  2,172  ft). 

Family  Apocynaceae:  Pteralyxia 
kauaiensis  (kaulu) 

Kauai  7 — Pteralyxia  kauaiensis — a, 
Kauai  10 — Pteralyxia  kauaiensis — ^b. 
Kauai  11 — Pteralyxia  kauaiensis — c. 
Kauai  11 — Pteralyxia  kauaiensis — d. 
Kauai  11 — Pteralyxia  kauaiensis — e, 
Kauai  11 — Pteralyxia  kauaiensis — f,  and 
Kauai  1 1 — Pteralyxia  kauaiensis — g. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Pteralyxia 
kauaiensis  on  Kauai.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  and  containing  one  or  more 
of  the  following  associated  plant 
species:  Acacia  koa,  Alectryon 
macrococcus,  Alphitonia  ponderosa, 
Antidesma  platyphyllum  var. 
hillebrandii,  Bobea  brevipes,  Carex  spp.. 
Charpentiera  elliptica,  Claoxylon 
sandwicense,  Cyanea  spp.,  Dianella 
sandwicensis,  Diospyros  spp..  Dodonaea 
viscosa,  Diplazium  sandwichianum. 
Euphorbia  haeleeleana,  Freycinetia 
arborea,  Gahnia  spp..  Gardenia  remyi, 
Hedyotis  termihalis.  Hibiscus  kokio, 
Kokia  kauaiensis,  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Myrsine  lanaiensis,  Neraudia  spp.. 
Nesoluma  polynesicum,  Nestegis 
sandwicensis,  Peperomia  spp.,  Pisonia 
sandwicensis,  Pipturus  spp.,  Pleomele 
aurea,  Poa  sandvicensis,  Pouteria 
sandwicensis,  Pritchardia  spp..  Psydrax 
odorata,  Psychotria  spp.,  Rauvolfia 
sandwicensis,  Santalum  freycinetianum 
var.  pyrularium,  Schiedea  spp.. 
Syzygium  sandwicensis,  Tetraplasandra 
spp..  Xylosma  hawaiiense,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  127  and  1.563 
m  (418  and  5.128  ft). 

Family  Araliaceae:  Munroidendron 
racemosutn  (NCN) 

Kauai  5 — Munroidendron 
racemosum — a.  Kauai  7 — 
Munroidendron  racemosum — ^b.  Kauai 
11 — Munroidendron  racemosum — c. 
and  Kauai  11 — Munroidendron 
racemosum — d.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  diis 
section,  constitute  critical  habitat  for 
Munroidendron  racemosum  on  Kauai. 
Within  these  units  the  currently  known 


primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  exposed  cliffs  or  ridge  slopes 
in  coastal  or  lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Bobea 
brevipes,  Brighamia  insignis,  Canavalia 
napaliensis,  Diospyros  sandwicensis, 
Diospyros  hillebrandii,  Nestegis 
sandwicensis,  Pisonia  sandwicensis, 
Pisonia  umbellifera,  Pleomele  aurea, 
Pouteria  sandwicensis,  Psychotria  spp., 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Schiedea  spp..  Sida 
fallax,  or  Tetraplasandra  spp.;  and 

(ii)  Elevations  between  1 1  and  938  m 
(37  and  3.077  ft). 

Family  Asteraceae:  Dubautia 
latifolia  (naenae) 

Kauai  11 — Dubautia  latifolia- — a, 
Kauai  11 —  Dubautia  latifolia — ^b.  and 
Kauai  11 — Dubautia  latifolia — c, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Dubautia 
latifolia  on  Kauai.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Gende  or  steep  slopes  on  well 
drained  soil  in  semi-open  or  closed, 
diverse  montane  mesic  forest  dominated 
by  Acacia  koa  and/or  Metrosideros 
polymorpha  and  containing  one  or  more 
of  the  following  native  plant  species: 
Alphitonia  ponderosa,  Antidesma 
platyphyllum,  Bobea  spp.,  Claoxylon 
sandwicense,  Coprosma  waimehe, 
Cyrtandra  spp..  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Hex  anomala,  Melicope 
anisata,  Nestegis  sandwicensis, 
Pleomele  aurea^  Pouteria  sandwicensis, 
Psychotria  mariniana,  Scaevola  spp..  or 
Xylosma  spp.;  and 

(ii)  Elevations  between  545  and  1.277 
m  (1.786  and  4.189  ft). 

Family  Asteraceae:  Dubautia 
pauciflorula  (naenae) 

Kauai  10 — Dubautia  pauciflorul — a. 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  tfiis  section, 
constitutes  critical  habitat  for  Dubautia 
pauciflorula  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  within  stream  drainages 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum,  Broussaisia 


arguta,  Cheirodendron  spp..  Dubautia 
laxa,  Embelia  pacifica,  Hesperomannia 
lydgatei,  Labordia  waialealae,  Melicope 
Spp..  Nothoperanema  rubiginosa, 
Pritchardia  spp..  Psychotria  spp.. 
Sadleria  spp..  Scaevola  mollis, 
Syzygium  sandwicensis,  or 
Tetraplasandra  spp.;  and 

(ii)  Elevations  between  564  and  1,094 
m  (1.849  and  3.587  ft). 

Family  Asteraceae:  Hesperomannia 
lydgatei  (NCN) 

Kauai  10-^Nesperomannia  lydgatei — 

a.  Kauai  11 — Hesperomannia  lydgatei — 

b,  and  Kauai  11 — Hesperomannia 
lydgatei — c.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Hesperomannia  lydgatei  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Stream  banks  and  forested  slopes 
in  rich  brown  soil  and  silty  clay  in 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Adenophorus  periens,  Antidesma 
platyphyllum,  Broussaisia  arguta. 
Cheirodendron  spp.,  Cyanea  spp., 
Dubautia  knudsenii,  Dubautia  laxa, 
Dubautia  pauciflorula,  Dubautia 
raillardioides,  Elaphoglossum  spp., 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  lydgatei, 
Machaerina  angiistifolia,  Peperomia 
spp.,  Pritchardia  spp..  Psychotria 
hexandra,  or  Syzygium  sandwicensis; 
and 

(ii)  Elevations  between  207  and  1.344 
m  (680  and  4,409  ft). 

Family  Asteraceae:  Lipoclmeta 
fauriei  (nehe) 

Kauai  11 — Lipochaeta  fauriei — a,  and 
Kauai  11 — Lipochaeta  fauriei — ^b. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Lipochaeta 
fauriei  on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Moderate  shade  to  full  sun  on  the 
sides  of  steep  gulches  in  diverse 
lowland  mesic  forests  and  containing 
one  or  more  of  the  following  native 
species:  Acacia  koa,  Carex  meyenii. 
Carex  wahuensis,  Dicranopteris  linearis, 
Diospyros  spp..  Dodonaea  viscosa. 
Euphorbia  haeleeleana.  Hibiscus 
waimeae,  Kokia  kauaiensis,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pleomele  aurea,  Psychotria 
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greenwelliae,  Psychotria  mariniana,  or 
Sapindus  oahuensis:  and 

(ii)  Elevations  between  438  and  948  m 
(1.438  and  3.108  ft). 

Family  Asteraceae:  Lipochaeta 
micrantha  (nehe) 

Kauai  7 — Lipochaeta  micmntha — a, 
and  Kauai  11 — Lipochaeta  micrantha — 
b.  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Lipochaeta 
micrantha  on  Kauai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Lipochaeta  micrantha  are  the  habitat 
components  provided  by: 

(i)  Cliffs,  ridges,  stream  banks,  or 
slopes  in  mesic  to  wet  mixed 
communities  and  containing  one  or 
more  of  the  following  associated  native? 
plant  species:  Acacia  koa,  Antidesma 
spp..  Artemisia  australis.  Bidens 
sandvicensis,  Bobea  spp.,  Chamaesyce 
celastroides  var.  hanapepensis, 
Diospyros  spp.,  Dodonaea  viscosa, 
Eragrostis  grandis,  Eragrostis  variabilis, 
Hibiscus  kokio.  Lepidium  bidentatum. 
Lobelia  niihauensis,  Melicope  spp.. 
Metrosideros  polymorpha,  Neraudia 
kauaiensis,  Nototrichium  spp.,  Pipturus 
spp..  Plectranthus  parviflorus,  Pleomele 
aurea,  Psydrax  odorata,  Rumex 
albescens.  Sida  fallax,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  127  and  1.090 
m  (418  and  3.574  ft). 

Family  Asteraceae:  Lipochaeta 
waimecunsis  (nehe) 

Kauai  13 — Lipochaeta  waimeaensis — 
a,  identified  in  the  legal  description  In 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Lipochaeta  waimeaensis  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Precipitous,  shrub-covered  gulches 
in  diverse  lowland  forest  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Lipochaeta  connata.  Santalum 
freycinetianum,  Schiedea  spergulina.  or 
Panicum  spp.:  and 

(ii)  Elevations  between  44  and  409  m 
(145  and  1,340  ft). 

Family  Asteraceae:  Remya  kauaieiui* 
(NCN) 

Kauai  11 — Remya  kauaiensis — a. 
Kauai  11 — Remya  kauaiensis — b.  Kauai 
11 — Remya  kauaiensis — c,  Kauai  11 — 
Remya  kauaiensis — d,  Kauai  11 — Remya 
kauaiensis — e.  and  Kauai  12 — Remya 
kauaiensis — f.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 


section,  constitute  critical  habitat  for 
Remya  kauaiensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  nortn  or  nortneast-facing 
slopes  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Chamaesyce  spp.,  Claoxylon 
sandwicense,  Dianella  sandwicensis, 
Diospyros  spp.,  Dodonaea  viscosa, 
Hedyotis  tenninalis,  Melicope  spp., 
Nestegis  sandwicensis.  Pouteria 
sandwicensis,  Psychotria  spp.,  Schiedea 
spp.,  or  Tetraplasandra  spp.;  and 

(ii)  Elevations  between  560  and  1,249 
m  (1,836  and  4,097  ft). 

Family  Asteraceae:  Remya 
montgomeryi  (NCN) 

Kauai  11 — Remya  montgomeryi — a, 
Kauai  11 — Remya  montgomeryi — b.  and 
Kauai  11 — Remya  montgomeryi — c. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Remya 
montgomeryi  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep,  north  or  northeast-facing 
slopes  or  cliffs  in  transitional  wet  or 
Metrosideros  polymorpha-donnnaied 
mixed  mesic  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Bobea  spp.,  Boehmeria  grandis, 
Cheirodendron  spp.,  Claoxylon 
sandwicense,  Cyrtandra  spp..  Dubautia 
spp..  Ilex  anomala,  Lepidium  serra, 
Lysimachia  spp.,  Myrsine  lineari folia, 
Nototrichium  spp.,  Pleomele  aurea,  Poa 
mannii,  Sadleria  spp.,  Sqgevola  spp., 
Stenogyne  campanulata, 
Tetraplasandra  spp.,  or  Zanthoxylum 
dipetalum;  and 

(ii)  Elevations  between  336  and  1,345 
m  (1,102  and  4,411  ft). 

Family  Asteraceae:  Wilketia  hobdyi 
(dwarf  iliau) 

Kauai  11 — Wilkesia  hobdyi — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Wilkesia 
hobdyi  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Coastal  dry  cliffs  or  very  dry  ridges 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Artemisia  australis.  Dodonaea  viscosa, 
Eragrostis  variabilis.  Hibiscus  kokio  ssp. 


saint  johnianus,  Lipochaeta  connata, 
Lobelia  niihauensis,  Myoponim 
sandwicense,  Peperomia  blanda, 
Peperomia  spp.,  Peperomia  tetraphyila, 
Peucedanum  sandwicense,  Psydrax 
odorata,  Sida  fallax,  Waltheria  indica, 
or  Wilkesia  gymnoxiphium;  and 

(ii)  Elevations  between  12  and  685  m 
(40  and  2,246  ft). 

Family  Campanulaceae:  Brighamia 
in»igni*  (olulu) 

Kauai  6 — Brighamia  insignia — a, 
Kauai  7 — Brighamia  insignis — ^b.  and 
Kauai  11 — Brighamia  insignis— c 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section,  and 
Niihau  1 — Brighamia  insignis — a. 
identified  in  the  legal  description  in 
paragraph  (a)(2)  of  this  section, 
constitute  critical  habitat  for  Brighamia 
insignis  on  Kauai  and  Niihau.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Rocky  ledges  with  little  soil  or 
steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  170  cm 
(65  in)  and  containing  one  or  more  of 
the  following  native  plant  species: 
Artemisia  australis,  Chamaesyce 
celastroides,  Eragrostis  variabilis, 
Heteropogon  contortus.  Hibiscus  kokio, 
Hibiscuskokio ssp.  saintjohnianus, 
Lepidium  serra,  Lipochaeta  succulenta, 
Munroidendron  racemosum,  or  Sida 
fallax;  and 

(ii)  Eltvations  between  0  and  748  m 
(0  and  2,453  ft). 

Family  Campanulaceae:  Cyanea 
oaori^slio  (haha) 

Kauai  4 — Cyanea  asarifolia — a,  and 
Kauai  10 — Cyanea  asarifolia — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Cyanea 
asarifolia  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Pockets  of  soil  on  sheer  wet  rock 
cliffs  and  waterfalls  in  lowland  wet 
forests  and  containing  one  or  more  of 
the  following  native  plant  species: 
'Bidens  spp..  Dubautia  plantaginea,    ■ 
Hedyotis  centranthoides,  Hedyotis 
elatior,  Lysimachia  filifolia,  Machaerina 
angustifolia,  Metrosideros  polymorpha, 
or  Panicum  lineale;  and 

(ii)  Elevations  between  182  and  1,212 
m  (597  and  3.976  ft). 
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Family  Campanulaceae:  Cyanea  recta 
(haha) 

Kauai  4 — Cyanea  recta — a,  Kauai  4 — 
Cyanea  recta — ^b,  Kauai  11 — Cyanea  . 
recta — c.  and  Kauai  11 — Cyanea  recta — 
d,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Cyanea 
recta  on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Gulches  or  slopes  in  lowland  wet 
or  mesic  Metrosideros  polymorpha 
forest  or  shrubland  and  containing  one 
or  more  of  the  following  native  plant 
species:  Antidesma  platyphyllum, 
Cheirodendron  platyphyllum,  Cibotium 
spp..  Dicranopteris  linearis,  Diplazium 
spp.,  or  Psychotria  spp.;  and 

(ii)  Elevations  between  297  and  1,345 
m  (975  and  4,411  ft). 

Family  Campanulaceae:  Cyanea  remyi 
(haha) 

Kauai  4 — Cyanea  remyi — a.  Kauai 
10 — Cyanea  remyi — ^b,  Kauai  11 — 
Cyanea  remyi — c,  and  Kauai  11 — 
Cyanea  remyi — d.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  remyi  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Narrow  drainages  and  wet  stream 
banks  in  lowland  wet  forest  or 
shrubland  and  containing  one  or  more 
of  the  following  native  plant  species: 
various  grammitid  and  filmy  ferns 
(Grammitidaceae  and 
Hymenophyllaceae),  Adenophorus  spp.. 
Antidesma  platyphyllum,  Bidens  spp., 
Broussaisia  arguta,  Cheirodendron  spp.. 
Cyrtandra  spp.,  Diplazium 
sandwichianum,  Eragrostis  grandis, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Machaerina  angustifolia, 
Metrosideros  polymorpha,  Perrottetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
hexandra,  Syzygium  sandwicensis, 
Thelypteris  spp.,  Touchardia  latifolia, 
or  Urera  glabra;  and 

(ii)  Elevations  between  219  and  1,089 
m  (719  and  3,571  ft). 

Family  Campanulaceae:  Cyanea 
undulata  (haha) 

Kauai  10 — Cyanea  undulata — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Cyanea 
undulata  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 


(i)  Narrow  drainages  and  wet  stream 
banks  in  Metrosideros  polymorpha  dry 
to  montane  wet  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  species:  various 
grammitid  and  filmy  ferns 
(Grammitidaceae  and 
Hymenophyllaceae),  Adenophorus  spp., 
Antidesma  platyphyllum,  Bidens  spp., 
Broussaisia  arguta,  Cheirodendron  spp., 
Diplazium  sandwichianum,  Dryopteris 
glabra,  Eragrostis  grandis,  Freycinetia 
arborea,  Machaerina  angustifolia, 
Mariscus  spp.,  Melicope  feddei, 
Perrottetia  sandwicensis,  Pipturus  spp., 
Psychotria  hexandra,  Psychotria 
mariniana,  Sadleria  pallida,  Sadleria 
squarrosa,  Smilax  melastomifolia, 
Sphenomeris  chinensis,  Syzygium 
sandwicensis,  or  Thelypteris  spp.;  and 

(ii)  Elevations  between  375  and  1.046 
m  (1,231  and  3,430  ft). 

Family  Campanulaceae:  DelUaea 
rhytidosperma  (no  common  name) 

Kauai  7 — Delissea  rhytidosperma — a, 
Kauai  11^ — Delissea  rhytidosperma — b, 
and  Kauai  11 — Delissea 
rhytidosperma — c,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Delissea  rhytidosperma  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Well-drained  soils  with  medium  or 
fine-textured  subsoil  in  Diospyros 
diverse  lowland  mesic  forests  or  diverse 
Metrosideros  polymorpha-Acacia  koa 
forests  and  containing  one  or  more  of 
the  following  native  species: 
Adenophorus  spp.,  Cyanea  spp., 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Doodia  kunthiana.  Euphorbia 
haeleeleana,  grammitid  ferns 
(Grammitidaceae),  Hedyotis  spp., 
Leptecophylla  tameiameiae,  Microlepia 
strigosa,  Nestegis  sandwicensis,  Pisonia 
spp.,  Psychotria  hobdyi,  or  Pteralyxia 
kauaiensis;  and 

(ii)  Elevations  between  167  and  895  m 
(547  and  2,935  ft). 

Family  Campanulaceae:  Delissea 
rivularis  (oha) 

Kauai  11 — Delissea  rivularis — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Delissea 
rivularis  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep  slopes  near  streams  in 
Metrosideros  polymorpha- 
Cheirodendron  trigynam  montane  wet 


or  mesic  forest  and  containing  one  or 
more  of  the  following  native  plant 
species:  Boehmeria  grandis.  Broussaisia 
arguta,  Carex  spp.,  Coprosma  spp., 
Diplazium  sandwichianum,  Dubautia 
knudsenii,  Hedyotis  foggiana.  Ilex 
anomala.  Machaerina  angustifolia, 
Melicope  anisata,  Melicope  clusiifolia, 
Pipturus  spp.,  Psychotria  hexandra,  or 
Sadleria  spp.;  and 

(ii)  Elevations  between  823  and  1,307 
m  (2,701  and  4,286  ft). 

Family  Campanulaceae:  Delissea 
undulata  (NCN) 

Kaaai  11 — Delissea  undulata — a,  and 
Kauai  11 — Delissea  undulata — b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Delissea 
undulata  on  Kausii.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  or  open  Acacia  koa- 
Metrosideros  polymorpha  mesic  forests 
or  Alphitonia  ponderoia  montane  forest 
and  containing  one  or  more  of  the 
following  native  plant  species: 
Diospyros  sandwicensis.  Dodonaea 
viscosa.  Doodia  kunthiana.  Eragrostis 
variabilis,  Euphorbia  haeleeleana,  Kokia 
kauaiensis.  Microlepia  strigosa. 
Panicum  spp.,  Pleomele  aurea, 
Psychotria  mariniana,  Psychotria 
greenwelliae,  or  Santalum 
freycinetianum;  and 

(ii)  Elevations  between  139  and  1.006 
m  (456  and  3,299  ft). 

Family  Campanulaceae:  Lobelia 
niihauensis  (NCN) 

Kauai  11 — Ldbelia  niihauensis — a, 
and  Kauai  11 — Lobelia  niihauensis — b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(Tl  of  this  section, 
constitute  critical  habitat  for  Lobelia 
niihauensis  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Exposed  mesic  mixed  shrubland  or 
coastal  dry  cliffs  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  australis, 
Bidens  sandvicensis,  Chamaesyce 
celastroides,  Charpentiera  spp., 
Eragrostis  variabilis.  Hibiscus  kokio  ssp. 
saint-johnianus,  Lipochaeta  connata 
var.  acris,  Lythrum  spp.,  Nototrichium 
spp.,  Plectranthus  parviflorus,  Schiedea 
apokremnos,  or  Wilkesia  hobdyi:  and 

(ii)  Elevations  between  36  and  888  m 
(117  and  2,911  ft). 
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Family  Caryophyllaceae: 
AUinidendron  lyehnoiden 
(kuawawaenohu) 

Kauai  11 — Alsinidendron 
lychnoides — a.  Kauai  11 — 
Alsinidendron  lychnoides — b,  and  Kauai 
U— Alsinidendron  lychnoides — c, 
identifled  in  the  legal  descriptions  in 
paragraph  {a)(l)  of  this  section, 
constitute  critical  habitat  for 
Alsinidendron  lychnoides  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  riparian  clay  or  silty  soil 
banks  in  montane  wet  forests  dominated 
by  Metrosideros  polymorpha  and 
Cheirodendron  spp..  or  by  Metrosideros 
polymorpha  and  Dicranopteris  linearis 
and  containing  one  or  more  of  the 
following  native  plant  species: 
Asplenium  spp.,  Astelia  spp.. 
Broussaisia  arguta,  Carex  spp., 
Cyrtandra  spp.,  Diplazium 
sandwichianum.  Elaphoglossum  spp., 
Hedvotis  terminalis,  Machaerina  spp.. 
Peperomia  Spp.,  or  Vaccinium  spp.;  and 

(ii)  Elevations  between  828  and  1,344 
m  (2.715  and  4.408  ft). 

Family  Caryophyllaceae: 
AUinidendron  viacoaum  (NCN) 

Kauai  11 — Alsinidendron  viscosum — 

a,  Kauai  11 — Alsinidendron  viscosum — 

b,  Kauai  1 1 — Alsinidendron  viscosum — 

c,  and  Kauai  1 1 — Alsinidendron 
viscosum — d,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Alsinidendron  viscosum  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland  and 
montane  mesic  forest  and  containing 
one  or  more  of  the  following  native 
plant  species:  Alyxia  oliviformis. 
Asplenium  polyodon,  Bidens 
cosmoides.  Bobea  spp.,  Carex  meyenii, 
Carex  wah'uensis.  Coprosma  spp., 
Dianella  sandwicensis,  Dodonaea 
viscosa,  Doodia  kunthiana.  Dryopteris 
glabra,  Dryopteris  unidentata, 
Dryopteris  wallichiana.  Dubautia 
laevigata,  Gahnia  spp..  Ilex  anomala, 
Melicope  spp.,  Panicum  nephelophilum. 
Pleomele  aurea.  Psychotria  spp.. 
Pteridium  aquilinum  var. 
decompositum,  Schiedea  stellarioides, 
or  Vaccinium  dentatum;  and 

(ii)  Elevations  between  754  and  1.224 
m  (2.474  and  4.016  ft). 


Family  Caryophyllaceae:  Schiedea 
apokremnoa  (maolioli) 

Kauai  11 — Schiedea  apokremnos — a, 
Kauai  11 — Schiedea  apokremnos — b, 
and  Kauai  1 1 — Schiedea  apokremnos — 
c.  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Schiedea 
apokremnos  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Crevices  of  near-vertical  basalt 
coastal  cliff  faces  in  sparse  dry  coastal 
cliff  shrub  vegetation  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Bidens  spp.,  Carex  meyenii, 
Chamaesyce  celastroides,  Eragrostis 
variabilis,  Lepidium  serra,  Lipochaeta 
connata.  Lobelia  niihauensis, 
Myoporum  sandwicense,  Peperomia 
spp.,  Pleomele  aurea.  Psydrax  odorata. 
or  Wilkesia  spp.;  and 

(ii)  Elevations  between  11  and  538  m 
(35  and  1,765  ft). 

Family  Caryophyllaceae:  Schiedea 
helleri  (NCN) 

Kauai  11 — Schiedea  helleri — a.  Kauai 
1 1 — Schiedea  helleri— b,  and  Kauai 
11 — Schiedea  helleri — c,  identified  in 
the  legal  descriptions  in  paragraph  (a)(1) 
of  this  section,  constitute  critical  habitat 
for  Schiedea  helleri  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Ridges  and  steep  cliffs  in  closed 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  M. 
polymorpha-Cheirodendron  spp. 
montane  wet  forest,  or  Acacia  koa-M. 
polymorpha  montane  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Cheirodendron  spp., 
Cibotium  spp.,  Cyanea  spp.,  Dianella 
sandwicensis.  Dubautia  spp.. 
Elaeocarpus  bifidus.  Hedyotis 
terminalis.  Melicope  spp.,  Myrsine  spp.. 
Poa  sandvicensis,  Scaevola  procera, 
Syzygium  sandwicensis,  or  Viola 
wailenalenae;  and 

(ii)  Elevations  between  664  and  1,361 
m  (2,178  and  4,464  ft). 

Family  Caryophyllaceae:  Schiedea 
kauaienaia  (NCN) 

Kauai  11 — Schiedea  kauaiensis — a. 
Kauai  11 — Schiedea  kauaiensis — b, 
Kauai  11 — Schiedea  kauaiensis— c,  and 
Kauai  1 1 — Schiedea  kauaiensis — d, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Schiedea 


kauaiensis  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  slopes  in  diverse  mesic  to 
wet  Acacia  koa-Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
plant  species:  Alphitonia  ponderosa, 
Cryptocarya  mannii.  Diospyros  spp., 
Dodonaea  viscosa.  Euphorbia 
baeleeleana,  Exocarpos  luteolus, 
Leptocophylla  tameiameiae,  Microlepia 
strigosa.  Nestegis  sandwicensis, 
Peucedanum  sandwicense,  Pisonia  spp., 
Psychotria  spp.,  or  Psydrax  odorata;  and 

(ii)  Elevations  between  117  and  1,290 
m  (385  and  4,232  ft). 

Family  Caryophyllaceae:  Schiedea 
membranacea  (NCN) 

Kauai  11 — Schiedea  membranacea — 

a,  Kauai  11 — Schiedea  membranacea — 

b,  Kauai  11 — Schiedea  membranacea — 

c,  and  Kauai  11 — Schiedea 
membranacea — d,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Schiedea  membranacea  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Cliffs  or  cliff  bases  in  mesic  ot  wet 
habitats  in  lowland  or  montane 
shrubland  or  forest  communities 
dominated  by  Acacia  koa,  Pipturus  spp. 
and  Metrosideros  polymorpha  or 
Urticaceae  shrubland  on  talus  slopes 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alphitonia  ponderosa,  Alyxia 
oliviformis,  Asplenium  spp.,  Athyrium 
sandwicensis,  Bobea  brevipes, 
Boehmeria  grandis,  Cyrtandra  spp., 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Eragrostis  variabilis,  Hedyotis 
terminalis.  Hibiscus  waimeae.  Joinvillea 
ascendens  ssp.  ascendens,  Labordia 
helleri,  Lepidium  serra.  Lysimachia 
Malalauensis.  Machaerina  angustifolia, 
Mariscus  pennatiformis.  Melicope  spp.. 
Myrsine  spp..  Perrottetia  sandwicensis. 
Pisonia  spp.,  Pleomele  aurea,  Poa 
mannii,  Poa  sandvicensis,  Pouteria 
sandwicensis,  Psychotria  spp..  Psydrax 
odorata,  Remya  kauaiensis,  Sadleria 
cvatheoides,  Scaevola  procera, 
fhelypteris  cyatheoides.  Thelypteris 
sandwicensis,  or  Touchardia  latifolia; 
and 

(ii)  Elevations  between  423  and  1.259 
m  (1.386  and  4.131  ft). 

Family  Caryophyllaceae:  Schiedea 
nuHallii  (NCN) 

Kauai  7 — Schiedea  nuttallii — a. 
identified  in  the  legal  description  in 
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par^raph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Schiedea 
nuttallii  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Cliffs  in  lowland  diverse  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  platyphyllum  var. 
hillebrandii,  Bidens  valida,  Chamaesyce 
celastroides,  Eragrostis  variabilis, 
Hedyotis  acuminata,  Hedyotis 
fluviatilis,  Heteropogon  contortus, 
Lepidium  spp.,  Lobelia  niihauensis, 
Psychotria  spp.,  Perrottetia 
sandwicensis,  or  Pisonia  spp.;  and 

(ii)  Elevations  between  127  and  702  m 
(418  and  2,303  ft). 

Family  Caryophyllaceae:  Schiedea 
spergulina  var.  leit^Htda  (NCN) 

Kauai  9 — Schiedea  spergulina  var. 
leiopoda — a.  identified  in  the  legal 
description  in  paragraph  (a)(1)  of  this 
section,  constitutes  critical  habitat  for 
Schiedea  spergulina  var.  leiopoda  on 
Kauai.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Bare  rock  outcrops  or  sparsely 
vegetated  portions  of  rocky  cliff  faces  or 
cliff  bases  in  diverse  lowland  dry  to 
mesic  forests  and  containing  one  or 
more  of  the  following  native  plant 
species:  Acacia  koa,  Artemisia  australis, 
Bidens  sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides,  Dianella 
sandwicensis,  Doryopteris  spp., 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Gahnia  spp.. 
Heliotropium  spp..  Lepidium  serra, 
Lipochaeta  connata,  Microlepia 
strigosa,  Nestegis  scmdwicensis, 
Nototrichium^  sandwicense,  Panicum 
lineale.  Peucedanum  sandwicense,  or 
Wilkesia  gymnoxiphium;  and 

(ii)  Elevations  between  21  and  90  m  ■ 
(69  and  294  ft). 

Family  Caryophyllaceae:  Schiedea 
apergulina  var.  apergulina  (NCN) 

Kauai  1 1 — Schiedea  spergulina  var. 
spergulina — a,  Kauai  11 — Schiedea 
spergulina  var.  spergulina — b,  and 
Kauai  13 — Schiedea  spergulina  var. 
spergulina — c,  identified  in  the  legal 
descriptions  in  paragraph  {a)(l)  of  this 
section,  constitute  critical  habitat  for 
Schiedea  spergulina  var.  spergulina  on 
Kauai.  Within  these  units,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 


(i)  Bare  rock  outcrops  or  sparsely 
vegetated  portions  of  rocky  cliff  faces  or 
cliff  bases  in  diverse  lowland  dry  to 
mesic  forests  and  containing  one  or 
more  of  the  following  associated  plant 
species:  Acacia  koa,  Artemisia  australis, 
Bidens  sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides,  Dianella 
sandwicensis,  Doryopteris  spp., 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Gahnia  spp.. 
Heliotropium  spp..  Lepidium  serra. 
Lipochaeta  connata,  Microlepia 
strigosa,  Nestegis  sandwicensis, 
Nototrichium  sandwicense,  Panicum 
lineale,  Peucedanum  sandwicense,  or 
Wilkesia  gymnoxiphium;  and 

(ii)  Elevations  between  145  and  829  m 
(474  and  2,718  ft). 

Family  Caryophyllaceae:  Schiedea 
atellaritddea  (laulihilihi  (=maolioli)) 

Kauai  11 — Schiedea  stellarioides — a, 
and  Kauai  11 — Schiedea  stellapoides — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Schiedea 
stellarioides  on  Kauai.  Within  these 
luiits.  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Steep  slopes  in  closed  Acacia  koa- 
Metrosideros  polymorpha  lowland  or 
montane  mesic  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alsinidendron 
viscosum,  Artemisia  australis,  Bidens 
cosmoides,  Chenopodium  spp..  Dianella 
sandwicensis,  Dodonaea  viscosa, 
Mariscus  spp..  Melicope  spp., 
Nototrichium  sandwicense,  Pipturus 
spp.,  Leptecophylla  tameiameiae, 
Syzygium  sandwicensis,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  oetween  376  and  1,251 
m  (1,135  and  4,102  ft). 

Family  Convolvulaceae:  Bonamia 
memieaii  (NCN) 

Kauai  10 — Bonamia  menziesii — a,  and 
Kauai  1 1 — Bonamia  menziesii — b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Bonamia 
menziesii  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry,  mesic,  or  wet  Metrosideros 
polymorpha-Cheirodendron- 
Dicranopteris  forest  and  containing  one 
or  more  of  the  following  native  plant 
species:  Antidesma  platyphyllum. 
Alphitonia  ponderosa.  Acacia  koa. 
Cyanea  spp.,  Cyrtandra  pickeringii, 
Cyrtandra  limahuliensis,  Dianella 
sandwicensis,  Diospyros  sandwicensis. 


Dodonaea  viscosa,  Dubautia  knudsenii, 
Hedyotis  terminalis.  Isodendrion 
longifolium.  Labordia  hirtella,  Melicope 
anisata.  Melicope  barbigera.  Myoporum 
sandwicense,  Nestegis  sandwicensis, 
Pisonia  app.,  Pittosporum  spp.,  Pouteria 
sandwicensis,  Psychotria  mariniana, 
Psychotria  hexandra.  Psydrax  odorata. 
Sapindus  oahuensis,  Scaevola  procera, 
or  Syzygium  sandwicensis;  and 

(ii)  Elevations  between  566  and  1,127 
m  (1,858  and  3.695  ft). 

Family  Cyperaceae:  Cyperus  ■     ■ 

trachyaanthoa  (puukaa) 

Kauai  11 — Cyperus  trachysanthos — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Cyperus 
trachysanthos  on  Kauai.  Within  this 
ujiit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided.by: 

(i)  Wet  sites  (mud  flats,  wet  clay  soil, 
or  wet  cliff  seeps)  on  seepy  flats  or  talus 
slopes  and  containing  the  native  plant 
species  Talipariti  tiliaceum;  and 

(ii)  Elevations  between  0  and  235  m' 
(0  and  771  ft). 

Family  C3i7>eraceae:  Mariacua 
pennatifbrmia  (NCN) 

Kauai  1 1 — Mariscus  pennatiformis — 
a,  identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Mariscus 
pennatiformis  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Open  sites  in  Metrosideros 
polymorpha-Acacia  koa  mixed  mesic 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alsinidendron  viscosum, 
Antidesma  platyphyllum  var. 
hillebrandii,  Carex  alligata,  Cyperus 
laevigatas,  Dianella  sandwicensis, 
Diospyros  hillebrandii.  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  Myrsine 
linearifolia,  Nestegis  sandwicensis, 
Panicum  nephelophilum,  Poa 
sandvicensis,  Psydrax  odorata. 
Schiedea  stellarioides.  or  endemic  ferns; 
and 

(ii)  Elevations  between  605  and  1.065 
m  (1,983  and  3.493  ft). 

Family  Euphorbiaceae:  Chamaeayce 
halemanui  (NCN) 

Kauai  11 — Chamaesyce  halemanui — 

a,  Kauai  11 — Chamaesyce  halemanui — 

b,  and  Kauai  11 — Chamaesyce  , 
halemanui — c.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for  ' 
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Chamaesyce  halemanui  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Steep  slopes  of  gulches  in  mesic 
Acacia  koa  forests  and  containing  one 
or  more  of  the  following  native  plant 
species:  Asplenium  spp..  Alphitonia 
ponderosa.  Antidesma  platypbyllum, 
Bobea  brevipes,  Carex  meyenii.  Carex 
wahuensis,  Cheirodendron  tiigynum, 
Coprosma  spp..  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Elaeocarpus  bifidus, 
Hedyotis  terminalis,  Kokia  kauaiensis, 
Leptecophylla  tameiameiae,  Microlepia 
strigosa,  Melicope  haupuensis. 
Metrosideros  polymorpha,  Panicum 
nephelophilum.  Pisonia  spp.. 
Pittosporuzn  spp.,  Pleomele  aurea, 
Psychotria  greenwelliae,  Psychotria 
mariniana,  Pouteria  sandwicensis,  or 
Santalum  freycinetianum:  and 

(ii)  Elevations  between  556  and  1,249 
m  (1.825  and  4.097  ft). 

Family  Euphorbiaceae:  Euphorbia 
haeleeleana  (akoko) 

Kauai  11 — Euphorbia  haeleeleana — a, 
Kauai  11 — Euphorbia  haeleeleana — ^b. 
and  Kauai  1 1 — Euphorbia  haeleeleana — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Euphorbia 
haeleeleana  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  bv: 

(i)  Lowland  mixed  mesic  or  aiy 
Diospyros  forest  that  is  often 
codominated  by  Metrosideros 
polymorpha  and  Alphitonia  ponderosa 
and  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koaia,  Antidesma  platypbyllum,  Carex 
meyenii.  Carex  wahuensis.  Claoxylon 
sandwicense.  Diplazium 
sandwicbianum,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Kokia 
kauaiensis,  Pisonia  sandwicensis, 
Pleomele  aurea,  Pouteria  sandwicensis. 
Psychotria  greenwelliae,  Psychotria 
mariniana.  Pteralyxia  kauaiensis. 
Rauvolfia  sandwicensis,  Sapindus 
oahuensis,  Tetraplasandra  kavaiensis, 
or  Xylosma  spp.;  and 

(ii)  Elevations  between  284  and  1.179 
m  (931  and  3.866  ft). 

Family  Euphorbiaceae:  Flueggea 
neowawraea  (mehamehame) 

Kauai  11 — Flueggea  neowawraea — a. 
Kauai  11 — Flueggea  neowawraea — b, 
Kauai  1 1 — Flueggea  neowawraea — c, 
Kauai  11 — Flueggea  neowawraea — d. 
Kauai  11 — Flueggea  neowawraea — e. 
and  Kauai  1 1 — Flueggea  neowawraea — 
f.  identified  in  the  legal  descriptions  in 


paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Flueggea 
neowawraea  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  or  mesic  forests  containing  one 
or  more  of  the  following  native  plant 
species:  Alectryon  macrococcus, 
Antidesma  platypbyllum,  Bidens 
sandvicensis.  Bobea  timonioides, 
Caesalpinia  kavaiensis,  Charpentiera 
spp.,  Diospyros  spp.,  Diplazium 
sandwicbianum,  Freycinetia  arborea, 
Hibiscus  spp.,  Isodendrion  laurifolium. 
Kokia  kauaiensis.  Melicope  spp., 
Metrosideros  polymorpha. 
Munroidendron  racemosum,  Myrsine 
lanaiensis.  Nesoluma  polynesicum. 
Nestegis  sandwicensis.  Pittosporum 
spp..  Pouteria  sandwicensis.  Pritchardia 
minor,  Psychotria  spp.,  Psydrax 
odorata,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Streblus 
pendulinus,  Tetraplasandra  spp.. 
Xylosma  crenatum,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  210  and  1,178 
m  (689  and  3.865  ft). 

Family  Fabaceae:  Senbvaua 
tomenttma  (ohai) 

Kauai  8 — Sesbania  tomentosa — a.  and 
Kauai  14 — Sesbania  tomentosa — ^b. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Sesbania 
tomentosa  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Sandy  oeaches.  dunes,  or  pond 
margins  in  coastal  dry  shrublands  or 
mixed  coastal  dry  cli^s,  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Chamaesyce 
celastroides,  Cuscuta  sandwichiana. 
Dodonaea  viscosa,  Heteropogon 
contortus,  Myoporum  sandwicense, 
Noma  sandwicensis.  Scaevola  sericea. 
Sida  fallax,  Sporobolus  virginicus.  Vitex 
rotundifolia,  or  Waltberia  indica;  and 

(ii)  Elevations  between  0  and  130  m 
(0  and  427  ft). 

Family  Flacourtiaceae:  Xylotma 
crenatum  (NCN) 

Kauai  1 1 — Xylosma  crenatum — a,  and 
Kauai  12 — Xylosma  crenatum — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Xylosma 
crenatum  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 


(i)  Diverse  Acacia  koa-Metrosideros 
polymorpha  montane  mesic  or  wet 
forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Athyrium  sandwicensis. 
Cheirodendron  spp.,  Claoxylon  ^ 

sandwicense.  Coprosma  spp..  Cyanea 
spp.,  Diplazium  sandwicbianum, 
Dubautia  knudsenii,  Hedyotis  spp..  Ilex 
anomala.  Lobelia  yuccoides,  Myrsine 
spp.,  Nestegis  sandwicensis,  Perrottetia 
sandwicensis,  Pleomele  aurea,  Poa 
sandvicensis,  Pouteria  sandwicensis, 
Psychotria  spp.,  Scaevola  procera, 
Streblus  pendulinus,  Tetraplasandra 
spp..  Touchardia  latifolia,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  941  and  1.284 
m  (3,086  and  4,212  ft). 

Family  G«ntianaceae:  Centtutrium 
tebaeoidn  (awiwi) 

Kauai  11 — Centaurium  sebaeoides — a. 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Centaurium  sebaeoides  on  Kauai. 
Within  this  unit,  the  currently  known 

Erimary  constituent  elements  of  critical 
abitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 
(i)  Volcanic  or  clay  sous  or  on  cliflfs 
in  arid  coastal  areas  and  containing  one 
or  more  of  the  foUovring  native  plant 
species:  Artemisia  spp.,  Bidens  spp.. 
Chamaesyce  celastroides.  Cyperus 
phleoides,  Dodonaea  viscosa. 
Fimbristylis  cymosa.  Heteropogon 
contortus.  Jacquemontia  ovalifolia. 
Lipochaeta  spp..  Lycium  sandwicense, 
Lysimachia  mauritiana.  Melanthera 
integrifolia.  Panicum  fauriei,  Panicum 
torridum.  Scaevola  sericea,  Sida  fallax, 
or  Wikstroemia  uva-ursi;  and 

(ii)  Elevations  between  0  and  147  m  , 
(0  and  483  ft). 

Family  Gesneriaceae:  Cyrtandra 
eyaneaide*  (mapele) 

Kauai  4 — Cyrtandra  cyaneoides — a, 
Kauai  11 — Cyrtandra  cyaneoides — b, 
and  Kauai  11 — Cyrtandra  cyaneoides — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Cyrtandra 
cyaneoides  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Talus  rubble  on  steep  slopes  or 
cliffs  with  water  seeps  running  below, 
near  streams  or  waterfalls  in  lowland  or 
montane  wet  forest  or  shrubland 
dominated  by  Metrosideros  polymorpha 
or  a  mixture  of  Metrosideros 
polymorpha,  Cheirodendron  spp..  and 
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Dicranopteris  linearis  and  containing 
one  or  more  of  the  following  native 
species:  Bidens  spp..  Boehmeria 
grandis,  Coprosma  spp..  Cyanea  spp.. 
Cyrtandra  kauaiensis,  Cyrtandra 
limahuliensis,  Cyrtandra  longifolia. 
Diplazium  sandwicbianum.  Freycinetia 
arborea.  Gunnera  kauaiensis.  Hedyotis 
terminalis.  Hedyotis  tryblium, 
Machaerina  spp.,  Melicope  clusii folia.   - 
Melicope  puberula.  Perrottetia 
sandwicensis.  Pipturus  spp.,  Psychotria  ■ 
spp.,  Pritchardia  spp.,  or  Stenogyne 
purpurea;  and 

(ii)  Elevations  between  157  and  1,407 
m  (514  and  4,614  ft). 

Family  Gesneriaceae:  Cyrtandra 
UnuUiuliensi*  (haiwale) 

Kauai  4 — Cyrtandra  limahuliensis — a, 
Kauai  4 — Cyrtandra  limahuliensis — ^b. 
Kauai  10 — Cyrtandra  limahuliensis — c. 
Kauai  11 — Cyrtandra  limahuliensis — d, 
and  Kauai  11 — Cyrtandra 
limahuliensis — e.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Cyrtandra  limahuliensis  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Stream  banks  in  lowland  wet 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  platypbyllum,  Bidens  spp., 
Boehmeria  grandis,  Charpentiera  spp., 
Cibotium  glaucum,  Cyanea  spp., 
Cyrtandra  kealiae,  Dicranopteris 
linearis,  Diplazium  sandwicbianum, 
Dubautia  spp.,  Eugenia  reinwardtiana, 
Gunnera  kauaiensis,  Hedyotis 
terminalis,  Hibiscus  waimeae, 
Metrosideros  polymorpha,  Perrottetia 
sandwicensis,  Pisonia  spp.,  Pipturus 
spp.,  Pritchardia  spp.,  Psychotria  spp., 
or  Touchardia  latifolia;  and 

(ii)  Elevations  between  208  and  1,591 
m  (681  and  5,217  ft). 

Family  Lamiaceae:  Phyllostegia 
knudsenii  (NCN) 

Kauai  11 — Phyllostegia  knudsenii — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Phyllostegia  knudsenii  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Metrosideros  polymorpha  lowland 
mesic  or  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bobea  timonioides, 
Claoxylon  sandwicense,  Cryptocarya 
mannii,  Cyrtandra  kauaiensis, 
Cyrtandra  paludosa,  Diospyros 
sandwicensis,  Elaeocarpus  bifidus.  Ilex 


anomala.  Myrsine  linearifolia, 
Perrottetia  sandwicensis,  Pittosporum 
kauaiense,  Pouteria  sandwicensis. 
Pritchardia  minor.  Selaginella 
arbuscula,  Tetraplasandra  oahuensis,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  401  and  1 ,059 
m  (1,315  and  3,475  ft). 

Family  Lamiaceae:  Phyllostegia 
waimeae  (no  common  name) 

Kauai  11 — Phyllostegia  waimeae — a, 
and  Kauai  11 — Phyllostegia  waimeae — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for 
Phyllostegia  waimeae  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Acacia  koa-Metrosideros 
polymorpha  dominated  wet  or  mixed 
mesic  forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominants 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Broussaisia  arguta,  Claoxylon 
sandwicense.  Diplazium 
sandwicbianum.  Dubautia  knudsenii. 
Elaphoglossum  spp.,  Gunnera 
kauaiensis,  Hedyotis  spp.,  Myrsine 
lanaiensis,  Pleomele  aurea,  Psychotria 
spp..  Sadleria  spp..  Scaevola  procera, 
Syzygium  sandwicensis,  or  Vaccinium 
spp.;  and 

(ii)  Elevations  between  655  and  1,224 
m  (2.149  and  4.016  ft). 

Family  Lamiaceae:  Phyllostegia 
wawrana  (no  common  name) 

Kauai  4 — Phyllostegia  wawmna — a, 
Kauai  11 — Phyllostegia  wawrana — ^b. 
Kauai  11 — Phyllostegia  wawrana — c. 
juid  Kauai  11 — Phyllostegia  wawrana — 
d.  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for 
Phyllostegia  wawrana  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alectryon  macrococcus, 
Asplenium  polyodon,  Athyrium 
microphyllum,  Carex  spp.,  Claoxylon 
sandwicense,  Cyanea  fissa,  Delissea 
rivularis,  Dianella  sandwicensis, 
Diplazium  sandwicbianum,  Dodonaea 
viscosa,  Doodia  kunthiana,  Dryopteris 
wallichiana,  Dubautia  knudsenii, 
Dubautia  laevigata,  Hedyotis  tryblium, 
Machaerina  angustifolia,  Panicum 
nephelophilum,  Peperomia  spp.. 
Perrottetia  sandwicensis,  Poa 


sandvicensis,  Pleomele  aurea,  Pteridium 
aquilinum  var.  decompositum,  Sadleria 
pallida,  Scaevola  procera,  Schiedea 
stellarioides,  Syzygium  sandwicensis, 
Touchardia  latifolia.  or  Vaccinium 
dentatum;  and 

(ii)  Elevations  between  400  and  1 ,284 
m  (1,311  and  4,212  ft). 

Family  Lamiaceae:  Stenogyne 
eampanulata  (NCN) 

Kauai  11 — Stenogyne  eampanulata — 
a,  identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Stenogyne 
eampanulata  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Rock  faces  of  nearly  vertical,  north- 
facing  cliffs  in  diverse  lowland  or 
montcme  mesic  forest  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Lepidium  serra. 
Lobelia  niihauensis,  Lysimachia  spp., 
Melicope  pallida,  Metrosideros 
'  polymorpha.  Neraudia  kauaiensis, 
Nototrichium  divaricatum,  Poa  mannii, 
Remya  montgomeryi,  or  Wilkesia 
gymnoxiphium;  and 

(ii)  Elevations  between  335  and  1,290 
(1.100  and  4.232  ft). 

Family  Loganiaceae:  Ltibordia 
lydgatei  (kamakahala) 

Kauai  4 — Labordia  lydgatei — a,  Kauai 
10 — Labordia  lydgatei — b,  Kauai  11 — 
Labordia  lydgatei — c,  Kauai  11 — 
Labordia  lydgatei — d,  and  Kauai  11 — 
Labordia  lydgatei — e,  identified  in  the 
legal  descriptions  in  paragraph  (a)(1)  of 
this  section,  constitute  critical  habitat 
for  Labordia  lydgatei  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Streambanks  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  platypbyllum 
var.  hillebrandii,  Cyanea  spp., 
Cyrtandra  spp.,  Dubautia  knudsenii. 
Hedyotis  terminalis.  Ilex  anomala, 
Labordia  hirtella,  Psychotria  spp..  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  182  and  1,148 
m  (597  and  3.737  ft). 

Family  Loganiaceae:  Labordia 
tinifolia  var.  wahiawaensis 
(kam2d(ahala) 

Kauai  10 — Labordia  tinifolia  var. 
wahiawaensis — a.  identified  in  the  legal 
description  in  paragraph  (a)(1)  of  this 
section,  constitutes  critical  habitat  for 
Labordia  tinifolia  var.  wahiawaensis  on 
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Kauai.  Within  this  imit.  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Streambanks  in  lowland  wet  forests 
dominated  by  Metrosideros  polymorpha 
and  containing  one  or  more  of  the 
following  associated  species:  Antidesma 
platyphyllum,  Athyrium  microphyllum, 
Cheirodendron  spp..  Cyrtandra  spp., 
Dicranopteris  linearis,  Hedyotis 
tenninalis,  or  Psychotria  spp.;  and 

(ii)  Elevations  between  458  and  1.006 
m  (1.502  and  3.301  ft). 

Family  Malvaceae:  Hibiseadelphua 
woodii  (hau  kuahiwl) 

Kauai  11 — Hibiscadelphus  woodii — a. 
and  Kauai  11 — Hibiscadelphus  woodii— 
b.  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for 
Hibiscadelphus  woodii  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Basalt  talus  or  cliff  walls  in 
Metrosideros  polymorpha  montane 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis.  Bidens 
sandvicensis.  Carex  meyenii, 
Chamaesyce  celastroides  vat. 
hanapepensis,  Dubautia  spp.,  Hedyotis 
spp..  Lepidium  sena,  Lipochaeta  spp.. 
Lobelia  niihauensis.  Lysimachia 
glutinosa.  Melicope  pallida,  Myrsine 
spp..  Nototrichium  spp.,  Panicum 
lineale,  Poa  mannii,  or  Stenogyne 
campanulata;  and 

(ii)  Elevations  between  219  and  1.197 
m  (717  and  3.926  ft). 

Family  Malvaceae:  Hibitciu  elayi 
(Cay's  hibiscus) 

Kauai  4 — Hibiscus  clayi — a.  Kauai  4 — 
Hibiscus  clayi— h,  Kauai  4 — Hibiscus 
clayi— c,  Kauai  4 — Hibiscus  clayi — d. 
Kauai  4 — Hibiscus  clayi — e,  and  Kauai 
5 — Hibiscus  clayi — f.  identified  in  the 
legal  descriptions  in  paragraph  (a)(1)  of 
this  section,  constitute  critical  habitat 
for  Hibiscus  clayi  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Slopes  in  Acacia  koa  or  Diospyros 
spp.-Pisonia  spp.-Metrosideros 
polymorpha  lowland  dry  or  mesic  forest 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
spp..  Cyanea  hardyi,  Gahnia  spp.. 
Hedyotis  acuminata,  Munroidendron 
mcemosum,  Pandanus  tectorius, 
Panicum  tenuifolium,  Pleomele  aurea, 


Pipturus  spp..  Psychotria  spp.,  or 
Psydrax  odorata;  and 

(ii)  Elevations  between  121  and  765  m 
(396  and  2.509  ft). 

Family  Malvaceae:  Hibiteua  waimeae 
asp.  hannerae  (kokio  keokeo) 

Kauai  1 1 — Hibiscus  waimeae  ssp. 
hannerae — a.  identified  in  the  legal 
description  in  paragraph  (a)(1)  of  this 
section,  constitutes  critical  habitat  for 
Hibiscus  waimeae  ssp.  hannerae  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Pisonia  spp.- 
Charpentiera  elliptica  lowland  wet  or 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  spp.,  Bidens  spp., 
Bobea  spp..  Cibotium  spp..  Cyanea  spp.. 
Cyrtandra  spp..  Perrottetia 
sandwicensis.  Pipturus  spp.,  Psychotria 
spp..  Sadleria  spp.,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  174  and  1,155 
m  (570  and  3,787  ft). 

Family  Malvaceae:  Kokia  kauaien»i» 
(kokio) 

Kauai  11 — Kokia  kauaiensis — a,  Kauai 
11 — Kokia  kauaiensis-^.  Kauai  11— 
Kokia  kauaiensis — c,  and  Kauai  11 — 
Kokia  kauaiensis — d,  identified  in  the 
legal  descriptions  in  paragraph  {a){l)  of 
this  section,  constitute  critical  habitat 
for  Kokia  kauaiensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Diverse  mesic  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  spp.,  Bobea  spp., 
Chamaesyce  celastroides,  Claoxylon 
sandwicense,  Dicranopteris  linearis, 
Diellia  pallida.  Diospyros  hillebrandii. 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Flueggea  neowawraea.  Hedyotis 
spp..  Hibiscus  spp.,  Isodendrion 
laurifolium,  Lipochaeta  fauriei, 
Melicope  spp..  Metrosideros 
polymorpha,  Nestegis  sandwicensis, 
Nototrichium  spp..  Pisonia  spp.. 
Pleomele  aurea.  Pouteria  sandwicensis, 
Psydrax  odorata,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Santalum 
freycinetianum  var.  pyrularium. 
Streblus  pendulinus,  Syzygium 
sandwicensis,  Tetraplasandra  spp..  or 
Xylosma  spp.;  and 

(ii)  Elevations  between  300  and  1,049 
m  (984  and  3,441  ft). 


Family  M3rrsinaceae:  Myrtine 
lineaHfoUa  (kolea) 

Kauai  7 — Myrsine  linearifolia — a, 
Kauai  10 — Myrsine  linearifolia — b, 
Kauai  11 — Myrsine  linearifolia — c, 
Kauai  11 — Myrsine  linearifolia — d, 
Kauai  11 — Myrsine  linearifolia — e,  and 
Kauai  11 — Myrsine  linearifolia — f, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Myrsine 
linearifolia  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominant 
species,  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Bobea  brevipes,  Cryptocarya 
mannii,  Dubautia  spp..  Eurya 
sandwicensis,  Freycinetia  arborea, 
Hedyotis  tenninalis,  Lysimachia 
glutinosa.  Machaerina  angustifolia, 
Melicope  spp..  Myrsine  spp., 
Nothocestrum  spp..  Psychotria  spp., 
Sadleria  pallida,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  129  and  1,345 
m  (424  and  4,411  ft). 

Family  Orchidaceae:  PkUanthera 
hotoehila  (NCN) 

Kauai  11 — Platantherd  holochila — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Platanthera  holochila  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Montane  Metrosideros 
polymorpha — Dicranopteris  linearis  wet 
forest  or  M.  polymorpha  mixed  bog  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Carex 
montis-eeka,  Cibotium  spp.,  Clermontia 
fauriei.  Coprosma  elliptica, 
Dichanthelium  spp.,  grammitid  ferns 
(Grammitidaceae),  Leptecophylla 
tameiameiae.  Lobelia  kauaensis, 
Machaerina  angustifolia,  Myrsine 
denticulata,  Oreobolus  furcatus, 
Rhynchospora  spp.,  Vaccinium  spp.,  or 
Viola  kauaensis;  and 

(ii)  Elevations  between  861  and  1,453 
m  (2,825  and  4,766  ft). 

Family  Flantaginaceae:  Plantago 
prineepa  (laukahi  kuahiwl) 

Kauai  10— Plantago  princeps — a, 
Kauai  11 — Plantago  princeps— h,  Kauai 
11 — Plantago  princeps — c,  and  Kauai 
11 — Plantago  princeps — d,  identified  in 
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the  legal  descriptions  in  paragraph  (a)(1) 
of  this  section,  constitute  critical  habitat 
for  Plantago  princeps  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Windswept  areas  near  waterfalls  in 
Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 
ridges,  growing  on  basalt  rocky 
outcrops,  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Antidesma  platyphyllum  var. 
hillebrandii,  Bidens  forbesii,  Bidens 
sandvicensis,  Bobea  elatior,  Boehmeria 
grandis,  Carex  meyenii,  Carex 
wahuensis,  Charpentiera  elliptica, 
Cyrtandra  spp.,  Diplazium 
sandwichianum,  Freycinetia  arborea, 
Gunnera  kauaiensis,  Hedyotis  spp., 
Huperzia  spp.  Isachne  pollens, 
Lipochaeta  connata,  Lysimachia 
glutinosa,  Lysimachia  kalalauensis, 
Machaerina  angustifolia,  Melicope  spp., 
Myrsine  linearifolia,  Perrottetia 
sandwicensis,  Pilea  peploides,  Pipturus 
spp.,  Poa  mannii,  Sadleria  cyatheoides, 
Tetraplasandra  spp.,  or  Wilkesia 
gymnoxiphium;  and 

(ii)  Elevations  between  434  and  1,563 
m  (1,424  and  5,128  ft). 

Family  Poaceae:  Itchaemum  byrone 
(Hilo  ischaemum) 

Kauai  1 — Ischaemum  byrone — ^a, 
Kauai  2 — Ischaemum  byrone — b,  Kauai 
3 — Ischaemum  byrone — e,  and  Kauai 
11— ^/sc/iaemum  byrone — d,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(1)  of  this  section,  constitute  critical 
habitat  for  Ischaemum  byrone  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Coastal  shrubland  near  the  ocean 
among  rocks  and  seepy  cliffs  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
spp.,  Chamaesyce  celastroides, 
Fimbristylis  cymosa,  Lipochaeta 
succulenta,  Lysimachia  mauritiana,  or 
Scaevola  sericea;  and 

(ii)  Elevations  between  0  and  159  m 
(0  and  523  ft). 

Family  Poaceae:  Panicum  niihtuterue 
(lau  ehu) 

Kauai  14 — Panicum  niihauense — a, 
Kauai  15 — Panicum  niihauense — ^b, 
Kauai  16 — Panicum  niihauense — c,  and 
Kauai  17 — Panicum  niihauense — d, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Panicum 


niihauense  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Sand  dimes  in  coastal  shrubland 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Cassytha  filiformis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Noma  sandwicensis, 
Ophioglossum  pendulum  ssp.  falcatum, 
Scaevola  sericea,  Sida  fallax, 
Sporobolus  virginicus,  or  Vitex 
rotundifolia;  and 

(ii)  Elevations  between  0  and  29  m  (0 
and  95  ft). 

Family  Poaceae:  Poa  mannii  (Mann's 
bluegrass) 

Kauai  11 — Poa  mannii — a,  Kauai  11 — 
Poa  mannii — ^b,  Kauai  11 — Poa 
mannii — c,  and  Kauai  11 — Poa 
mannii — d,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Poa  mannii  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Cliffs  or  rock  faces  in  lowland  or 
montane  mesic  Metrosideros 
polymorpha  or  Acacia  koa-Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma 
platyphyllum,  Artemisia  australis, 
Bidens  cosmoides,  Bidens  sandvicensis, 
Carex  meyenii,  Carex  wahuensis, 
Chamaesyce  celastroides  var., 
hanapepensis,  Cyperus  phleoides, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Eragrostis  variabilis,  Hedyotis 
tenninalis.  Lobelia  niihauensis.  Lobelia 
yuccoides,  Luzula  hawaiiensis, 
Melicope  anisata,  Melicope  barbigera, 
Melicope  pallida,  Nototrichium  spp., 
Panicum  lineale,  Pleomele  aurea, 
Pouteria  sandwicensis,  Psychotria 
greenwelliae,  Psychotria  mariniana, 
Schiedea  spp.,  or  Wilkesia 
gymnoxiphium;  and 

(ii)  Elevations  between  327  and  1,222 
m  (1,072  and  4,009  ft). 

Family  Poaceae:  Poa  gtutdvicensia 
(Hawaiian  bluegrass) 

Kauai  11 — Poa  sandvicensis — a,  and 
Kauai  11 — Poa  sandvicensis — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Poa 
sandvicensis  on  Kauai.  Within  these 
imits,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 


(i)  Wet,  shaded,  gende  to  steep  slopes, 
ridges,  and  rock  ledges  of  stream  banks 
in  semi-open  to  closed,  wet,  diverse 
Acacia  koa-Metrosideros  polymorpha 
montane  forest  and  containing  one  or 
more  of  the  following  associated  native 
species:  Alyxia  oliviformis,  Bidens 
sandvicensis,  Cheirodendron  spp.. 
Claoxylon  sandwicense,  Coprosma  spp., 
Dianella  sandwicensis,  Dicranopteris 
linearis.  Dodonaea  viscosa,  Dubautia 
spp..  Hedyotis  spp.,  Melicope  spp., 
Peperomia  spp.,  Psychotria  spp., 
Scaevola  procera,  Schiedea 
stellarioides,  or  Syzygium  sandwicensis; 
and 

(ii)  Elevations  between  473  and  1,270 
m  (1,553  and  4,165  ft). 

Family  Poaceae:  Poa  tiphonoglosaa 

(NCN) 

Kauai  11 — Poa  siphonoglossa — a,  and 
Kauai  11 — Poa  siphonoglossa — b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Poa 
siphonoglossa  on  Kauai.  Within  these 
imits,  Ihe  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Shady  hanks  on  steep  slopes  in 
mesic  Metrosideros  polymorpha- Acacia 
koa  forests  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Alphitonia  ponderosa,  Alyxia 
oliviformis,  Bobea  brevipes,  Carex 
meyenii,  Carex  wahuensis,  Coprosma 
waimeae,  Dianella  sandwicensis, 
Dodonaea  viscosa,  Dubautia  spp., 
Hedyotis  spp.,  Leptecophylla 
tameiameiae.  Lobelia  yuccoides, 
Melicope  spp.,  Microlepia  strigosa, 
Myrsine  spp.,  Panicum  nephelophilum, 
Poa  sandvicensis,  Psychotria  spp., 
Scaevola  procera,  Tetraplasandra 
kavaiensis,  Vaccinium  spp.,  Wilkesia 
gymnoxiphium,  Xylosma  spp.,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  480  and  1,296 
m  (1,573  and  4,251  ft). 

Family  Primulaceae:  Lysinuuihia 
fUifblia  (no  common  name) 

Kauai  10 — Lysimachia  filifolia — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Lysimachia  filifolia  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat, 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Mossy  Danks  at  the  base  of  cliff 
feces  within  the  spray  zone  of  waterfalls 
or  along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
foUpwing  associated  native  plant 
species:  Antidesma  platyphyllum. 
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Bidens  valida,  Bobea  elatior, 
Chamaesyce  remyi  var  kauaiensis, 
Cyanea  asarifolia,  Dubautia  plantaginea 
ssp.  magnifolia,  Eragrostis  variabilis, 
Machaerina  angusti folia,  Melicope  spp., 
Metrosideros  polymorpha,  or  Panicum 
lineale;  and 

(ii)  Elevations  between  454  and  1,308 
m  (1.490  and  4.290  ft). 

Family  Rhamnaceae:  Gouania 
meyenii  (NCN) 

Kauai  11 — Gouania  meyenii — a.  Kauai 
1 1 — Gouania  meyenii — b.  and  Kauai 
11 — Gouania  meyenii — c,  identified  in 
the  legal  descriptions  in  paragraph  (a)(1) 
of  this  section,  constitute  critical  habitat 
for  Gouania  meyenii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Rocky  ledges,  cliff  faces,  and  ridge 
tops  in  dry  shrubland  or  Metrosideros 
polymorpha  lowland  diverse  mesic 
forest  and  containing  one  or  more  of  the 
following  native  plant  species:  Bidens 
spp.,  Carex  meyenii,  Chamaesyce  spp., 
Dodonaea  viscosa,  Diospyros  spp.. 
Eragrostis  variabilis.  Euphorbia 
haeleeleana,  Hedyotis  spp.. 
Hibiscadelphus  spp.,  Lysimachia  spp.. 
Melicope  pallida,  Neraudia  kauaiensis, 
Nestegis  sandwicensis,  Nototrichium 
divaricatum,  Panicum  lineale,  Poa 
mannii,  Psychotria  spp.,  Seffna 
gaudichaudii,  or  Wilkesia 
gymnoxiphium;  and 

(ii)  Elevations  between  375  and  1.179 
m  (1.231  and  3,867  ft). 

Family  Rubiaceae:  Hedyotis  cookiana 

(awiwi) 

Kauai  11 — Hedyotis  cookiana — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Hedyotis 
cookiana  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Streambeds  or  steep  cliffs  close  to 
water  sources  in  relict  Metrosideros 
polymorpha  lowland  mesic  and  lowland 
wet  forest  communities  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Boehmeria  grandis, 
Chamaesyce  celastroides  var. 
hanapepensis.  Hibiscus  kokio  ssp. 
saintjohnianus,  Machaerina 
angustifolia,  Nototrichiumsandwicense, 
Pipturus  kauaiensis,  Pleomele  aurea, 
Pouteria  sandwicensis,  Psydrax  odorata. 
or  Rauvolfia  sandwicensis:  and 

(ii)  Elevations  between  120  and  553  m 
(392  and  1,814  ft). 


Family  Rubiaceae:  Hedyotis  st.-joknii 
(Na  Pali  beach  hedyotis) 

Kauai  11 — Hedyotis  st.-johnii — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Hedyotis 
st.-johnii  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Crevices  of  north-facing,  near- 
vertical  coastal  cliff  faces  within  the 
spray  zone  in  sparse  dry  coastal 
shrubland  and  containing  one  or  more 
of  the  following  native  plant  species: 
Artemisia  australis,  Bidens  spp.. 
Capparis  sandwichiana,  Chamaesyce 
celastroides.  Eragrostis  variabilis, 
Heteropogon  contortus,  Lipochaeta 
connata,  Lycium  sandwicense, 
Myoporum  sandwicense,  Nototrichium 
sandwicense,  or  Schiedea  apokremnos; 
and 

(ii)  Elevations  between  0  and  187  m 
(0  and  613  ft). 

Family  Rutaceae:  Melicope 
heutpuensia  (alani) 

Kauai  7 — Melicope  haupuensis — a, 
Kauai  1 1 — Melicope  haupuensis — b,  and 
Kauai  11 — Melicope  haupuensis — c,  • 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Melicope 
haupuensis  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Moist  talus  slopes  in  Metrosideros 
polymorpha-dominated  lowland  mesic 
forests  or  Metrosideros  polymorpha- 
Acacia  koa  montane  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum  var. 
hillebrandii.  Bobea  brevipes, 
Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Cryptocarya  mannii, 
Dianella  sandwicensis,  Diospyros 
hillebrandii.  Diospyros  sandwicensis. 
Dodonaea  viscosa,  Elaeocarpus  bifidus, 
Hedyotis  terminalis,  Melicope  anisata, 
Melicope  barbigera,  Melicope  ovata, 
Pleomele  aurea,  Pouteria  sandwicensis, 
Pritchardia  minor.  Psychotria 
greenwelliae,  Psychotria  mariniana, 
Tetraplasandra  waimeae,  or 
Zanthoxylihn  dipetalum;  and 

(ii)  Elevations  between  125  and  1,249 
m  (410  and  4,097  ft). 

Family  Rutaceae:  Melicope  knudsenii 
(alani) 

Kauai  11 — Melicope  knudsenii — a, 
and  Kauai  11 — Melicope  knudsenii — b, 
identified  in  the  legal  descriptions  in 


paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Melicope 
knudsenii  on  Kauai.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Forested  flats  with  brown  granular 
soil  in  lowland  dry  to  montane  mesic 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alectryon  macrococcus. 
Antidesma  platyphylla,  Bobea  brevipes, 
Carex  meyenii,  Cryptocarya  mannii, 
Diospyros  sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Gahnia 
beecheyi,  Hedyotis  spp.,  Hibiscus 
waimeae.  Isodendrion  laurifolium, 
Leptecophylla  tameiameiae,  Melicope 
spp.,  Metrosideros  polymorpha,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Panicum  nephelophilum,  Peucedanum 
sandwicense,  Pisonia  sandwicensis. 
Pittosporum  kauaiensis,  Pleomele 
aurea.  Pouteria  sandwicensis. 
Pritchardia  minor,  Psychotria  hobdyi, 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Remya  kauaiensis, 
Scaevola  procera,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  346  and  1 ,065 
m  (1,135  and  3,492  ft). 

Family  Rutaceae:  Melicope  pallida 
(alani) 

Kauai  11 — Melicope  pallida — a,  and 
Kauai  11 — Melicope  pallida — b, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Melicope 
pallida  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  rock  faces  in  lowland  to 
montane  mesic  to  wet  forests  or 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Alyxia  oliviformis,  Artemisia 
australis,  Boehmeria  grandis,  Carex 
meyenii,  Chamaesyce  celastroides  var. 
hanapepensis.  Coprosma  kauehsis, 
Coprosma  waimeae,  Dodonaea  viscosa, 
Dryopteris  spp.,  Hedyotis  terminalis, 
Lepidium  serra,  Melicope  spp., 
Metrosideros  polymorpha,  Nototrichium 
spp.,  Pipturus  albidus,  Pleomele  aurea, 
Poa  mannii,  Psychotria  mariniana, 
Pritchardia  minor,  Sapindus  oahuensis, 
Schiedea  membranacea,  Tetraplasandra 
waialealae,  or  Xylosma  hawaiiense;  and 

(ii)  Elevations  between  418  and  1,081 
m  (1.371  and  3.546  ft). 
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Family  Riftaceae:  Zanthoxylum 
hawaiiense  (ae) 

Kauai  11 — Zanthoxylum 
hawaiiense — a,  identified  in  the  legal 
description  in  paragraph  (a)(1)  of  this 
section,  constitutes  critical  habitat  for 
Zanthoxylum  hawaiiense  on  Kauai. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Lowland  diy  or  mesic  forests 
dominated  by  Metrosideros  polymorpha 
or  Diospytos  sandwicensis,  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Alectryon 
macrococcus,  Antidesma  platyphyllum, 
Charpentiera  elliptica,  Dodonaea 
viscosa,  Melicope  spp.,  Myrsine 
lanaiensis.  Pisonia  spp..  Pleomele 
aurea.  Streblus  pendulinus.  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  332  and  1,151 
m  (1,089  and  3.774  ft). 

Family  Santalaceae:  Exoearpos 
lutetdus  (heau) 

Kauai  10 — Exoearpos  luteolus — a, 
Kauai  1 1 — Exoearpos  luteolus — b,  Kauai 
11 — Exoearpos  luteolus — c,  Kauai  11 — 
Exoearpos  luteolus — d,  and  Kauai  1 1 — 
Exoearpos  luteolus — e,  identified  in  the 
legal  descriptions  in  paragraph  (a)(1)  of 
this  section,  constitute  critical  habitat 
for  Exoearpos  luteolus  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Wet  places  bordering  swamps  or 
open  bogs  or  on  open  or  dry  ridges  in 
lowland  or  montane  mesic  Acacia  koa- 
Metrosideros  po7ynjorp/ia-dominated 
forest  communities  with  Dicranopteris 
linearis  and  containing  one  or  more  of 
the  following  native  plant  species: 
Bobea  brevipes.  Cheirodendron 
trigynum,  Claoxylon  sandwicense. 
Dianella  sandwicensis,  Dodonaea 
viscosa,  Dubautia  laevigata, 
Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Leptecophylla  tameiameiae, 
Melicope  haupuensis,  Peperomia  spp., 
Pleomele  aurea.  Poa  sandvieensis. 
Pouteria  sandwicensis,  Psychotria 
greenwelliae,  Psychotria  mariniana, 
Santalum  freycinetianum,  or  Schiedea 
stellarioides;  and 

(ii)  Elevations  between  416  and  1,453 
m  (1,364  and  4,766  ft). 

Family  Sapindaceae:  Alectryon 
macrococcus  (mahoe) 

Kauai  1 1 — Alectryon  macrococcus — a, 
and  Kauai  11 — Alectryon 
macrococcus — b,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 


Alectryon  macrococcus  on  Kauai. 
Within  these  units,  the  ciurently  knovra 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Dry  slopes  or  gulches  in  Diospyros 
spp.-Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  spp. 
mixed  mesic  forest,  and  containing  one 
or  more  of  the  following  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  spp.,  Bobea  timonioides, 
Caesalpinia  kavaiense,  Canavalia  spp., 
Carex  meyenii,  Carex -wahuensis, 
Doodia  kunthiana.  Hibiscus  waimeae, 
Kokia  kauaiensis,  Melicope  knudsenii, 
Mierolepia  strigosa,  Munroidendron 
racemosum,  Myrsine  lanaiensis, 
Nesoluma  polynesicum,  Nestegis 
sandwicensis,  Pisonia  spp..  Pleomele 
aurea,  Pouteria  sandwicensis, 
Psychotria  spp.,  Psydrax  odorata, 
Pteralyxia  kauaiensis,  Rauvolfia 
sandwicensis,  Streblus  pendulinus, 
Tetraplasandra  spp.,  Xylosma  spp.,  or 
Zanthoxylum  spp.;  and 

(ii)  Elevations  between  343  and  954  m 
(1,126  and  3,129  ft). 

Family  Solanaceae:  Nothocestrum 
peltatum  (aiea) 

Kauai  11 — Nothocestrum  peltatum — 

a,  Kauai  11 — Nothocestrum  peltatum — 

b,  Kauai  11 — Nothocestrum  peltatum — 

c,  and  Kauai  12 — Nothocestrum 
peltatum — d.  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Nothocestrum  peltatum  on  Kauai. 
Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Rich  soil  on  steep  slopes  in  mesic 
or  Wet  forest  dominated  by  Acacia  koa 
or  a  mixture  of  Acacia  koa  and 
Metrosideros  polymorpha  emd 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alphitonia  ponderosa,  Antidesma  spp., 
Bobea  brevipes,  Broussaisia  arguta, 
Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Coprosma  spp.. 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Ilex  anomala,  Melicope 
anisata,  Melicope  barbigera,  Melicope 
haupuensis,  Perrottetia  sandviicensis, 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psychotria  mariniana,  Psychotria 
greenwelliae,  Tetraplasandra 
kavaiensis,  or  Xylosma  spp.;  and 

(ii)  Elevations  between  581  and  1,290 
m  (1,906  and  4,232  ft). 


Family  Solanaceae:  SManum 
sandwicense  (aiakeakua,  popolo) 

Kauai  11 — Solanum  sandwicense — a, 
and  Kauai  11 — Solanum  sandwicense — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for  Solanum 
sandwicense  on  Kauai.  Within  these 
units,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Under  forest  canopies  in  diverse 
lowland  or  montane  Acacia  koa  or 
Acacia  koa-Metrosideros  polymorpha 
mesic  or  wet  forests  and  containing  one 
or  more  of  the  following  associated 
plant  species:  Alphitonia  ponderosa, 
Athyrium  sandwicensis,  Bidens  spp., 
Carex  meyenii,  Coprosma  spp.. 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Dubautia  spp..  Hedyotis  spp..  Ilex 
anomala,  Melicope  spp.,  Poa  spp., 
Pouteria  sandwicensis,  Psychotria  spp.. 
Syzygium  sandwicensis,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  540  and  1.290 
m  (1,770  and  4,232  ft). 

Family  Violaceae:  Isodendrion 
laurifolium  (aupaka) 

Kauai  11 — Isodendrion  laurifolium — 
a,  and  Kauai  1 1 — Isodendrion 
laurifolium — ^b,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  cHtical  habitat  for 
Isodendrion  laurifolium  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Diverse  mesic  lorest  dominated  by 
Metrosideros  polymorpha.  Acacia  koa 
or  Diospyros  spp.  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alphitonia  ponderosa, 
Antidesma  spp..  Claoxylon 
sandwicense,  Dodonaea  viscosa. 
Dubautia  spp.,  Elaeocarpus  bifidus. 
Euphorbia  haeleeleana,  Hedyotis 
terminalis,  Kokia  kauaiensis,  Melicope 
anisata,  Melicope  barbigera,  Melicope 
ovata,  Melicope  peduncularis,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pisonia  spp.,  Pittosporum  glabrum. 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psydrax  odorata,  Streblus  pendulinus, 
or  Xylosma  hawaiiense;  and 

(ii)  Elevations  between  397  and  1,164 
m  (1,303  and  3,817  ft). 

Family  Violaceae:  Isodendrion 
longifolium  (aupaka) 

Kauai  7 — Isodendrion  longifolium — a, 
Kauai  10 — Isodendrion  longifolium — b, 
Kauai  11 — Isodendrion  longifolium — c, 
Kauai  11 — Isodendrion  longifolium — d. 
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and  Kauai  11 — Isodendrion 
longifolium—e,  identified  in  the  legal 
descriptions  in  paragraph  (a)(1)  of  this 
section,  constitute  critical  habitat  for 
Isodendrion  longifolium  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  slopes,  gulches,  or 
streambanks  and  flats  in  undisturbed 
areas,  in  mesic  or  wet  Metrosideros 
polymorpha-Acacia  koa  forests  and 
containing  one  or  more  of  the  following 
native  species:  Antidesma  spp.,  Bidens 
spp.,  Bobea  brevipes,  Cheirodendron 
spp.,  Cibotium  spp.,  Cyanea  hardyi, 
Cyrtandra  spp.,  Dicranopteris  linearis, 
Diospyros  spp.,  Eugenia  reinwardtiana, 
Hedyotis  spp..  Ilex  anomala,  Melicope 
spp.,  Nestegis  sandwicensis,  Peperomia 
spp.,  Perrottetia  sandwicensis,  Pipturus 
spp.,  Pittosporum  spp.,  Pritchardia  spp., 
Psychotria  spp.,  Psydrax  odorata,  or 
Syzygium  sandwicensis;  and 

(ii)  Elevations  between  127  and  1,295 
m  (418  and  4,246  ft). 

Family  Violaceae:  Viola  helenae 

(NCN) 

Kauai  10 — Viola  helenae — a, 
identiBed  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Viola 
helenae  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Stream  drainage  banks  or  adjacent 
valley  bottoms  in  light  to  moderate 
shade  in  Metrosideros  poiymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  or  Metrosideros  polymorpha- 
Cheirodendron  wet  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Antidesma 
platypnyllum  var.  hillebrandii, 
Broussaisia  arguta,  Dicranopteris 
linearis,  Diplazium  sandwichianum, 
Dubautia  spp.,  Freycinetia  arborea, 
Hesperomannia  lydgatei,  Melicope  spp., 
T)r  Pritchardia  spp.;  and 

(ii)  Elevations  between  522  and  1,006 
m  (1,712  and  3,301  ft). 

Family  Violaceae:  Viola  kauaiensia 
var.  wahiawaensi»  (nani  waialeale) 

Kauai  10 — Viola  kauaiensis  var. 
wahiawaensis — a,  identified  in  the  legal 
description  in  paragraph  (a)(1)  of  this 
section,  constitutes  critical  habitat  for 
Viola  kauaiensis  var.  wahiawaensis  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 


(i)  Machaerina  angustifolia- 
Rhynchospora  rugosa  lowland  bog  or 
mixed  wet  shrubland  and  adjacent 
Metrosideros  polymorpha  wet  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens 
forbesii,  Chamaesyce  remyi, 
Chamaesyce  sparsiflora,  Coprosma  spp., 
Cyanea  fissa,  Dicranopteris  linearis, 
Diplopterygium  pinnatum,  Dubautia 
imbricate,  Dubautia  raillardioides, 
Gahnia  vitiensis,  Leptechophylla 
tameiameiae.  Lobelia  kauaensis, 
Machaerina  angustifolia,  Machaerina 
mariscoides,  Melicope  spp.,  Psychotria 
wawrae,  Sadleria  pallida,  Scaevola 
gaudichaudii,  Sphenomeris  chinensis, 
Syzygium  sandwicensis,  Tetraplasandra 
oahuensis,  or  Vaccinium  dentatum:  and 

(ii)  Elevations  between  394  and  1,006 
(1,291  and  3.301  ft). 

(2)  Ferns  and  allies. 

Family  Aspleniaceae:  Diellia  erecta 
(no  common  name) 

Kauai  11 — Diellia  erecta — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Diellia 
erecta  on  Kauai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Brown  granular  soil  with  leaf  litter 
and  occasional  terrestrial  moss  on 
north-facing  slopes  in  deep  shade  on 
steep  slopes  or  gulch  bottoms  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  wet  forest  or  Metrosideros- 
polymorpha  mixed  mesic  forest  with 
Acacia  koa  and  Acacia  koaia  as  co- 
dominants  and  containing  one  or  more 
of  the  following  native  plant  species: 
Asplenium  aethiopicum,  Asplenium 
contiguum,  Asplenium  macraei, 
Coprosma  spp.,  Dodonaea  viscosa, 
Dryopteris  fusco-atra,  Dryopteris 
unidentata,  Hedyotis  terminalis, 
Leptecophylla  tameiameiae,  Melicope 
spp.,  Microlepia  strigosa,  Myrsine  spp., 
Nestegis  sandwicensis,  Psychotria  spp., 
Syzygium  sandwicensis,  or  Wikstroemia 
spp.;  and 

(ii)  Elevations  between  655  and  1,224 
m  (2.149  and  4,016  ft). 

Family  Aspleniaceae:  Diellia  pallida 
(no  common  name) 

Kauai  11 — Diellia  pallida — a,  and 
Kauai  11 — Diellia  pallida — b,  identified 
in  the  legal  descriptions  in  paragrapli 
(a)(1)  of  this  section,  constitute  critical 
habitat  for  Diellia  pallida  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 


(i)  Bare  granular  soil  with  dry  to 
mesophytic  leaf  litter  with  a  pH  of  6.9 
to  7.9  on  steep  talus  slopes  in  lowland 
mesic  forests  and  containing  one  or 
more  of  the  following  native  plant 
species:  Acacia  koa,  Alectryon 
macrococcus,  Alphitonia  ponderosa, 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Asplenium  spp.,  Carex 
meyenii,  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  Doodia 
kunthiana,  Hedyotis  knudsenii, 
Leptecophylla  tameiameiae, 
Metrosideros  polymorpha,  Microlepia 
strigosa,  Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Psychotria  mariniana, 
Psydrax  odorata,  Pteralyxia  kauaiensis, 
Rauvolfia  sandwicensis,  Tetraplasandra 
kavaiensis,  Wilkesia  gymnoxiphium,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  445  and  1,028 
m  (1.461  and  3.371  ft). 

Family  Aspleniaceae:  Diplazium 
molokaiense  (NCN) 

Kauai  1 1 — Diplazium  molokaiense — 
a,  identiHed  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for  Diplazium 
molokaiense  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Brown  soil  with  basalt  outcrops 
near  waterfalls  in  lowland  or  montane 
mesic  Metrosideros  polymorpha-Acacia 
koa  forest;  and 

(ii)  Elevations  between  624  and  1,234 
m  (2.048  and  4,048  ft). 

Family  Aspleniaceae:  Ctenitis 
aqueurUgera  (pauoa) 

Kauai  1 1 — Ctenitis  squamigera — a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  jection, 
constitutes  critical  habitat  for  Ctenitis 
squamigera  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Rock  faces  in  gulches  in  the 
understory  of  Metrosideros  polymorpha- 
Diospyros  spp.  mesic  forest  and  diverse 
mesic  forest  and  containing  one  or  more 
of  the  following  native  plant  species: 
Myrsine  spp.,  Psychotria  spp.,  or  , 
Xylosma  spp.;  and 

(ii)  Elevations  between  538  and  1,069 
m  (1,765  and  3,507  ft). 

Family  Grammitidaceae:  Adenophorua 
periens  (pendent  kihi  fern) 

ICauai  4 — Adenophorus  periens — a, 
Kauai  10 — Adenophorus  periens — b, 
Kauai  11 — Adenophorus  periens — c, 
and  Kauai  11 — Adenophorus  periens — 
d,  identified  in  the  legal  descriptions  in 
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paragraph  (a)(1)  of  this  section, 
constitute  critical  habitat  for 
Adenophorus  periens  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  On  Metrosideros  polymorpha 
trunks,  in  riparian  banks  of  stream 
systems  in  well-developed,  closed 
canopy  that  provides  deep  shade  or  high 
humidity  in  Metrosideros  polymorpha- 
Cibotium  glaucum  lowland  wet  forests, 
open  Metrosideros  polymorpha  montane 
wet  forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  and  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  platyphyllum,  Athyrium 
sandwichianum,  Broussaisia  arguta, 
Cheirodendron  trigynum,  Cyanea  spp., 


Cyrtandra  spp.,  Dicranopteris  linearis, 
Freycinetia  caborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria  ^ 
spp.,  Syzygium  sandwicensis,  or       *    _ 
Tetraplasandra  oahuensis;  and 

(ii)  Elevations  between  169  and  1,345 
m  (553  and  4,411  ft). 

Family  Lycopodiaceae: 
Phlegmariurus  nutans  (wawaeiole) 

Kauai  10— Phlegmariurus  nutans— a, 
identified  in  the  legal  description  in 
paragraph  (a)(1)  of  this  section, 
constitutes  critical  habitat  for 
Phlegmariurus  nutans  on  Kauai.  Within 
this  unit,  the  currently  knovra  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Tree  trunks,  usually  on  open  ridges 
and  slopes  in  Metrosideros  polymorpha- 


Dicranopteris  linearis  wet  or  mesic 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Antidesma  platyphyllum, 
Broussaisia  arguta,  Cheirodendron 
fauriei,  Cibotium  spp.,  Diplopterygium 
pinnatum,  Hedyotis  terminalis.  Hibiscus 
kokio  ssp.  koho,  Melicope  waialealae, 
Perrdttetia  sandwicensis,  Psychotria 
hexandra,  Psychotria  mariniana, 
Psychotria  wawrae,  Scaevola 
gaudichaudii,  or  Syzygium  ■ 
sandwicensis;  and 

(ii)  Elevations  between  615  and  1,591 
m  (2,016  and  5,217  ft). 

Dated:  January  30,  2003. 
Craig  MansoH, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  03-2840  Filed  2-26-03;  8:45  am) 

BItJJNG  CODE  4310-«»-^ 


Thursday, 
February  27,  2003 


F 


Part  in 


F 


^ 


Securities  and 

Exchange 

Comniission 


17  CFR  Part  242 

Regulation  Analyst  Certification;  Final 


Rule 


9482  Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  242 

[Release  Nos.  33-8193;  34-47384;  File  No. 
S7-30-02] 

RIN  3235-AI60 

Regulation  Analyst  Certification 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission"  "SEC"  or 
"we")  is  adopting  new  Regulation 
Analyst  Certification  {"Regulation  AC"). 
Regulation  AC  requires  that  brokers, 
dealers,  and  certain  persons  associated 
with  a  broker  or  dealer  include  in 
research  reports  certifications  by  the 
research  analyst  that  the  views 
expressed  in  the  report  accurately 
reflect  his  or  her  personal  views,  and 
disclose  whether  or  not  the  analyst 
received  compensation  or  other 
payments  in  connection  with  his  or  her 
specific  recommendations  or  views. 
Broker-dealers  would  also  be  required  to 
obtain  periodic  certifications  by 
research  analysts  in  connection  with  the 
analyst's  public  appearances.  By 
requiring  these  certifications  and 
disclosures.  Regulation  AC  should 
promote  the  integrity  of  research  reports 
^d  investor  confidence  in  those 
reports. 

EFFECTIVE  DATE:  April  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Brigagliano,  Thomas  Eidt,  or 
Racquel  Russell  in  the  Office  of  Risk 
Management  and  Control,  Division  of 
Market  Regulation,  at  (202)  942-0772. 
SUPPLEMENTARY  INFORMATION:  We  are 
adopting  new  Regulation  Analyst 
Certification '  under  the  Securities  Act 
of  1933  ("Securities  Act")  and  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"). 

V 

I.  Introduction  and  Sununary  of 
Regulation  Analyst  Certification 

During  1999,  the  Commission  and 
Congress  began  to  closely  examine 
research  analysts'  conflicts  of  interest. 
We  were  particularly  concerned  that 
many  investors  who  rely  on  analysts' 
recommendations  may  not  know,  among 
other  things,  that  favorable  research 
coverage  could  be  used  to  market  the 
investment  banking  services  provided 
by  an  analyst's  firm,  and  that  an 
analyst's  compensation  may  be  based 
significantly  on  generating  investment 
banking  business.  Moreover,  news 


reports  stated  that  some  analysts  had 
issued  reports  that  did  not  reflect  their 
true  beliefs  and  communicated  to 
institutional  investors  views  that 
differed  materially  from  those  expressed 
in  their  research  reports.^  Regulation 
AC,  together  with  other  efforts,  is 
intended  to  address  these  issues.^ 

On  May  10.  2002,  we  approved  rule 
changes  filed  by  the  NYSE  and  NASD 
governing  analyst  conflicts  of  interest." 
On  December  31.  2002.  we  noticed  for 
comment  a  second  set  of  proposed  rules 
filed  by  the  NYSE  and  NASD  to  further 
address  research  analyst  conflicts  of 
interest.^  These  self-regulatory 
organization  rules  are  part  of  an  ongoing 
process  on  our  part  and  that  of  the 
NYSE  and  NASD  to  address  conflicts  of 
interest  affecting  the  integrity  and 
objectivity  of  research  by  securities 
firms.  Regulation  AC  is  inteiKled  to 
complement  other  rules  governing 
conflicts  of  interest  disclosure  by 
research  analysts,  including  NYSE  Rule 
472.  NASD  Rule  2711,  and  the  anti- 
fraud  provisions  of  the  federal  securities 
law. 

On  July  30.  2002,  President  Bush 
signed  into  law  the  Sarbanes-Oxley  Act 
of  2002  ("SOA").fi  Section  501  of  the 
SOA  requires  that  rules  governing 
analyst  conflicts  be  adopted  within  a 
year  of  enactment,  including  rules: 
limiting  the  supervision  and 
compensatory  evaluation  of  securities 
analysts;  defining  periods  in  which 
brokers  or  dealers  engaged  in  a  public 
offering  of  a  security  as  underwriter  or 
dealer  may  not  publish  research  on  such 
security;  and  requiring  securities 
analysts  and  brokers  or  dealers  to 
disclose  specified  conflicts  of  interest. 
The  Commission  voted  to  propose 
Regulation  AC  on  July  24,  2002,  before 
the  passage  of  the  SOA.^  In  the 


1 17  CFR  242.500  through  505. 


'  See,  e.g..  Gretchen  Morgenson,  "NASD  Sues  Star 
Analyst  Over  Research."  The  New  York  Times  at  Al 
(September  24.  2002). 

^On  December  20,  2002,  the  Commission,  New 
York  Attorney  General,  North  American  Securities 
Administrators  Association.  New  York  Stock 
Exchange  ("NYSE"),  National  Association  of 
Securities  Dealers  ("NASD"),  and  state  securities 
regulators  announced  an  agreement  in  principle 
that,  if  approved  by  the  Commission,  would  result 
in  a  settlement  with  major  investment  firms  to 
resolve  issues  of  conflicts  of  interest  relating  to  the 
production  of  research  reports.  Securities  and 
Exchange  Commission  Press  Release  No.  2002-179 
(December  20.  2002). 

■•  Securities  Exchange  Act  Release  No.  45908  (Mav 
U),  2002),  67  FR  34968  (May  16,  2002). 

''  Securities  Exchange  Act  Release  No.  47110 
(December  31,  2002),  68  FR  826  (January  7.  2003). 
The  Commission  will  consider  action  on  these 
proposed  rules  after  the  close  of  the  comment 
period,  which  is  March  10,  2003. 

"Pub.  L.  107-204(2002). 

'Securities  Exchange  Act  Release  No.  46301 
(August  2,  2002),  67  FR  51510  (August  8,  2002)       ' 
("Proposing  Release"). 


Proposing  Release,  the  Commission 
noted  that  it  would  abide  by  the 
directives  of  the  SOA  as  it  continues  to 
address  analyst  conflicts  of  interest 
issues,  including  with  respect  to  the 
possible  adoption  of  Regulation  AC. 

The  Commission  received  twenty-one 
comment  letters  in  response  to  the 
Proposing  Release,"  which  generally 
supported  the  proposed  regulation. 
After  considering  the  comments,  we  are 
adopting  Regulation  AC  with 
modifications  to  the  rule  to  reflect 
coramenters'  concerns  and  to  clarify  and 
limit  certain  provisions.  We  are  also 
providing  interpretive  guidance 
requested  by  commenters. 

A.  Certifications  in  Connection  With 
Research  Reports 

.  As  adopted.  Regulation  Analyst 
Certification  requires  that  brokers, 
dealers,  and  their  associated  persons 
that  are  "covered  persons"  ^  that 
publish,'"  circidate,  or  provide  research 
reports  include  in  those  research 
reports: 

(A)  A  statement  by  the  research 
analyst  (or  analysts)  certifying  that  the 
views  expressed  in  the  research  report 
accurately  reflect  such  research 
analyst's  personal  views  about  the 
siibject  securities  and  issuers;  and 

(B)  A  statement  by  the  research 
analyst  (or  analysts)  certifying  either: 

(1)  That  no  part  of  his  or  her 
compensation  was,  is,  or  will  be  directly 
or  indirectly  related  to  the  specific 
recommendations  or  views  contained  iu 
the  research  report;  or 


"  See  Letters  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from:  The  Alliance  in  Support  of 
Independent  Research,  dated  September  20,  2002 
("Alliance");  Association  for  Investment 
Management  and  Research,  dated  September  30, 
2002  ("AIMR");  The  Bond  Market  Association, 
dated  September  23,  2002  ( "TBMA ");  Charles 
Schwab  &Co..  Inc..  dated  September  23,  2002 
("Schwab");  Cleary.  Gottlieb,  Steen  &  Hamilton, 
dated  September  12,  2002  ("deary");  Credit  Suisse 
First  Boston,  dated  September  23,  2002  ("CSFB"); 
David  Norr  Inc..  dated  August  16,  2002  ("David 
Norr");  Goldman  Sachs,  dated  September  23,  2002 
("Goldman");  Investment  Company  Institute,  dated 
September  23,  2002  ("ICI");  Investment  Counsel 
Association  of  America,  letters  dated  September  23, 
2002  and  January  13,  2003  ("ICAA");  Investorside 
Research  Association,  dated  Septern})er  20,  2002 
("Investorside");  Karr  Tuttle  Campbell,  dated 
September  27,  2002  ("Karr  Tuttle ');  Rupert  Kenna, 
dated  October  10,  2002;  Merrill  Lynch,  dated 
September  18,  2002  ("Merrill");  North  American 
Securities  Administrators  Association,  Inc.,  dated 
September  23,  2002  ("NASAA");  Salomon  Smith 
Barney,  dated  September  27,  2002  ( "SSB"); 
Securities'  Industry  Association,  dated  September 
'  23,  2002  ("SIA");  Sullivan  &  Cromwell,  dated 
September  23,  2002  ("Sullivan");  Thomson 
Financial,  dated  September  23,  2002;  and  Weiss 
Ratings,  Inc.,  dated  September  10.  2002  ("Weiss"). 

''"Covered  person"  is  defined  in  Rule  500  of 
Regulation  AC.  and  is  discussed  in  detail  below  at 
II.A.2. 

_   10  Publish  means  to  disseminate  by  any  means, 
including  througl^any  third  party. 
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(2)  That  part  or  all  of  his  or  her 
compensation  was,  is,  or  will  be  directly 
or  indirectly  related  to  the  specific 
recommendations  or  views  contained  in 
the  research  report.  If  the  analyst's 
compensation  was,  is,  or  will  be  directiy 
or  indirectly  related  to  the  specific 
recommendations  or  views  contained  in 
the  research  report,  the  statement  must 
include  the  source,  amount,  and 
piupose  of  such  compensation,  and 
further  disclose  that  it  may  influence 
the  recommendation  in  the  research 
report. 

All  certifications  must  be  clear  and 
prominent."  If  the  analyst  is  unable  to 
certify  that  the  report  accurately  reflects 
his  or  her  personal  views,  distribution 
of  the  report  by  the  broker-dealer  or 
covered  person  would  be  in  violation  of 
Regulation  AC.  Similarly,  if  the  report 
does  not  contain  one  of  the  two 
alternative  compensation  certifications, 
distribution  of  the  report  by  the  broker- 
dealer  or  covered  person  would  be  in 
violation  of  Regulation  AC.'^ 

Research  reports  generally  contain  an 
analyst's  summary  rating  of  the  security 
based  on  his  or  her  particular  firm'^ 
rating  system,  as  well  as  an  analysis. 
The  summary  rating  or  recommendation 
is  often  one  word  (e.g.,  buy,  sell, 
overweight),  while  the  analysis  may  be 
very  detailed  and  lengthy.  Generally, 
the  analysis  explains  the  basis  for  the 
rating  and  provides  extensive 
supplementary  information,  which,  in 
some  instances,  significantly  qualifies  or 
conditions  the  stated  rating.  The 
Regulation  AC  certification  that  the 
views  in  the  report  accurately  reflect  the 
analyst's  personal  views  applies  to  the 
analysis  as  reflected  in  the  rating  as  well 
as  the  substance  of  a  research  report. 

A  rating  is  designed  to  be  a  severable 
summary  statement  of  the!  analysis  in 
the  report.  In  situations  where  the 
analysis  significantly  qualifies  or 
conditions  the  stated  rating,  a 
communication  by  the  firm  or  the 
analyst  of  only  the  rating  to  an  investor 
as  representing  the  analyst's  views 


"Regulation  AC,  17  CFR  242.501(a).  The 
Commission  expects  that  the  certifications  will  be 
included  on  the  fi"ont  page  of-the  reseeirch  report, 
or  that  the  front  page  will  specify  the  page  or  pages 
on  which  each  certification  is  found.  Disclosures 
and  references  to  disclosures  must  be  clear  and 
prominent.  Electronic  research  reports  may  utilize 
hyperlinks  to  this  disclosure,  provided  that  the  first 
screen  that.the  investor  sees  clearly  and 
prominently  labels  the  hyperlinks  to  the  required 
disclosures.  When  hyperlinks  are  not  possible  (such 
as  a  report  in  PDF  format),  firms  should  follow  the 
requirements  for  paper  reports.  See  NYSE 
Information  Memo  No.  02-26  (June  26,  2002).  and 
NASD  Notice  to  Members  02-39  (July  2002). 

"Communications  relating  to  the  certifications 
should  be  treated  as  being  within  the  purview  of 
Exchange  Act  Rule  17a-4(b)(4).  See  Exchange  Act 
Rule  17a-4(b)(4).  17  CFR  240.1 7a-4(b)(4). 


about  the  security  could  be 
misleading. '3  Further,  where  the 
analysis  contradicts  the  stated  rating,  an 
analyst  and  the  firm  coidd  be  in 
violation  of  the  anti-fraud  provisions  of 
the  federal  securities  laws.  A  rating  that 
contradicts  the  analysis  could  also 
render  false  the  analyst's  certification, 
because  the  analyst's  certification 
reflects  both  the  analysis  as  well  as  the 
rating. 

B.  Certifications  in  Connection  With 
Public  Appearances 

Under  Regulation  AC,  broker-dealers 
must  make  and  keep  records  related  to 
public  appearances  by  research  analysts. 
S[>ecifically,  if  a  broker-dealer 
publishes,  circulates,  or  provides  a 
research  report  prepared  by  a  research 
analyst  employed  by  the  broker-dealer 
or  a  covered  person,  the  broker-dealer  is 
required  to  make  a  record  within  thirty 
days  after  each  calendar  quarter  in 
which  the  research  analyst  made  any 
public  appearance,  that  includes: 

•  A  statement  by  the  research  analyst 
attesting  that  the  views  expressed  by  the 
research  analyst  in  all  public 
appearances  during  the  calendar  quarter 
accurately  reflected  the  research 
analyst's  personal  views  at  that  time 
about  any  and  all  of  the  subject 
secimties  or  issuers;  and 

•  A  written  statement  by  the  research 
analyst  certifying  that  no  part  of  such 
research  analyst's  compensation  was,  is, 
or  will  be  directly  or  indirectly  related 
to  any  specific  recommendations  or 
views  expressed  in  any  such  public 
appearance. 

hi  cases  where  the  broker-dealer  does 
not  obtain  a  statement  by  the  research 
analyst  in  connection  with  public 
appearances  as  described  above,  the 
broker-dealer  must  promptly  notify  its 
examining  authority,  designated 
pursuant  to  section  17(d)  of  the 
Exchange  Act  and  Rule  17d-2 
thereimder,  that  the  analyst  did  not 
provide  certification  in  connection  with 
public  appearances.  In  addition,  for  120 
.  days  following  such  notification,  the 
broker-dealer  must  disclose  in  any 
research  report  it  distributes  authored 
by  that  analyst  that  the  analyst  did  not 
provide  certification  specified  in  Rule 
502(a)  of  Regulation  AC.  Further, 
broker-dealers  must  keep  and  maintain 
these  records  pursuant  to  Rule  17a-4. 

n.  Response  to  Comments  on 
Regulation  Analyst  Certification 

In  the  Proposing  Release,  the 
Commission  sought  comment  on 
specific  aspects  of  the  proposed 


regulation,  as  well  as  general  conunents. 
We  received  twenty-one  comment 
letters  in  response  to  the  release.  Many 
commenters  expressed  support  for 
Regulation  AC,  although  a  number  also 
expressed  concerns  regarding  one  or 
more  aspects  of  the  proposal,  and  some 
suggested  alternatives  for  addressing 
particular  issues.  We  are  adopting 
Regulation  AC  with  modifications  frt>m 
the  proposal  that  clarify  or  limit 
provisions  or  reflect  commenters'  views. 

A.  Defined  Terms 

We  requested  comment  on  whether 
the  proposed  definitions  of  "research 
report,"  "research  analyst,"  or  "public 
appearance"  should  be  broader  or 
narrower  than  proposed.  Eleven 
commenters  discussed  the  scope  of  the 
definitions  proposed  in  Regulation  AC 
and  noted  differences  in  certain  respects 
compared  to  definitions  contained  in 
the  self-regulatory  organization  ("SRO") 
rules  and  the  SOA.'*  Generally, 
conunenters  believed  that  compliance 
efforts  would  be  significantly  enhanced 
by  the  use  of  consistent  terminology 
throughout  the  rules  wherever 
possible.'^  The  Commission  has 
conformed  the  terminology  and 
definitions  of  Regulation  AC  to  the  SRO 
rules  and  the  SOA  wherever 
appropriate. 

1.  Definition  of  "Research  Analyst" 

Commenters  noted  that  Regidation  AC 
defines  "research  analyst"  more  broadly 
than  do  the  ciuxent  SRO  analyst  rules 
and  the  SOA.  Specifically,  the 
Regulation  AC  definition  as  proposed 
covers  "any  natiual  person,"  rather  than 
only  "associated  persons  of  a  member" 
(in  the  case  of  the  SRO  rules)  or 
"associated  persons  of  a  registered 
broker  or  dealer"  (in  the  case  of  the 
SOA).  Commenters  argued  that 
Regulation  AC  applies  to  any  person, 
including  employees  of  investment        ' 
advisers,  foreign  entities,  or  any  other 
third  party  that  prepares  a  research 
report  that  is  circulated  by  a  broker- 
dealer  or  associated  persons.^^ 

In  this  regard,  Regulation  AC  is 
designed  to  be  broader  than  the  SRO 
rules  and  the  SOA  in  that  it  applies  to 
brokers,  dealers,  and  certain  associated 
persons,'^  which  may  also  include 
investment  advisers  and  others  that 
prepare  research  reports.  We  believe 
that  the  broad  scope  of  Regulation  AC 


"Cf.  Hanly  v.  SEC.  415  F.2d  589,  597  (2d  Cir. 
1969). 


i-"  See  Alliance.  AIMR.  Cleary.  Goldman.  JCI. 
ICAA,  SIA,  SSB.  Schwab.  Sullivan,  and  Thomson 
Financial. 

•''  See.  e.g.,  Cleary  and  SIA. 

">Sfie.  e.g..  Cleary.  ICAA.  SSB,  Sullivan,  and 
Thomson  Financial. 

' '  See  Rule  500  of  Regulation  AC  (definition  of 
"covered  person"). 
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is  warranted  because  Regulation  AC 
imposes  core  standards  of  integrity  that 
should  pertain  to  all  research 
distributed  by  broker-dealers  and 
covered  persons.  On  the  other  hand,  we 
note  that  Regulation  AC  is  narrower 
than  the  SRO  rules  and  the  SOA  in  that 
its  certification  requirements  apply  only 
to  the  research  analyst  or  analysts 
primarily  responsible  for  the  content  of 
a  research  report;  junior  analysts  are  not 
required  to  certify.'"  This  distinction  is 
reasonable  because  the  core  integrity 
standards  promoted  by  Regulation  AC 
are  achieved  where  the  analysts 
primarily  responsible  for  the  views 
expressed  in  the  research  report  are 
required  to  certify.  In  comparison,  the 
coverage  of  junior  analysts  by  the  SRO 
rules  is  appropriate  because  the 
concerns  those  provisions  seek  to 
address  (for  example,  trading  ahead  of 
research  reports)  exist  with  respect  to  all 
analysts  associated  with  a  member  firm 
and  those  persons  who  report  to 
analysts. 

2.  Definition  of  "Covered  Person" 

In  resiionse  to  comments,  we  have 
added  tne  definition  of  "covered 
person"  to  narrow  the  scope  of  persons 
to  which  Regulation  AC  applies. 
Covered  person  means  persons 
associated  with  a  broker  or  dealer,'^  but 
not  including  an  associated  person  that 
has  no  officers  or  employees  in  common 
with  the  broker  or  dealer  and  where  the 
broker  or  dealer  maintains  and  enforces 
written  policies  and  procedures 
reasonably  designed  to  prevent  the 
broker  or  dealer  or  any  of  its  controlling 
persons,  officers,  or  employees  from 
influencing  the  activities  of  research 
analysts  and  the  content  of  research 
reports  prepared  by  the  associated 
person.  In  adopting  Regulation  AC,  we 
have  sought  to  focus  the  rule  on 
research  that  appears  to  be  most 
Susceptible  to  pressures  that  might 
compromise  its  integrity,  for  example 
pressures  to  generate  investment 
banking  business. 

We  believe  that  it  is  unnecessary  to 
apply  Regulation  AC  to  research 
published,  circulated,  or  provided  by 
associated  persons  who  have  a  sufficient 


'"The  proposed  definilion  of  "research  analyst" 
referred  to  any  natural  person  "principally" 
responsible  for  research  reports:  the  adopted 
definition  refers  to  any  natural  person  "primarily" 
responsible.  This  tnodincation  clariTies  that, 
whether  or  not  a  natural  person  is  considered  to  be 
principally  responsible  for  research  reports  as  a  job 
description,  any  natural  person  who  is  primarily 
responsible  for  the  preparation  of  the  content  of  any 
research  report  is  a  research  analyst  for  the 
purposes  of  Regulation  A(;  unless  otherwise 
exempted. 

'"The  term  "person  associated  with  a  broker  or 
dealer"  is  defined  in  Exchange  Act  section  3(a)(18), 
15U.S.C.  78c(a)(18). 


level  of  independence  from  the  broker 
or  dealer  with  which  they  are 
associated.  Associated  persons  who 
meet  the  independence  criteria  in  this 
definition  should  have  a  sufficient  level 
of  independence  so  that  pressures  from 
the  broker-dealer  with  which  they  are 
associated  should  not  compromise  their 
research.  In  order  to  avoid  the 
possibility  that  an  associated  person 
might  incorrectly  believe  that  the 
broker-dealer  had  policies  and 
procedures  to  prevent  influencing  the 
research  of  the  associated  person  and, 
therefore,  fail  to  certify  when 
certification  was  required,  we  have 
added  a  provision  to  Regulation  AC 
(Rijle  504)  that  requires  a  broker  or 
dealer  to  notify  its  associated  persons 
that  issue  research  reports  as  to  whether 
the  broker  or  dealer  maintains  and 
enforces  such  written  policies  and 
procedures  and  whether  the  associated 
person  has  any  officers  (or  persons 
performing  similar  functions)  or 
employees  in  common  with  the  broker 
or  dealer  who  can  influence  the 
activities  of  research  analysts  or  the 
content  of  research  reports  and,  if  so, 
the  identity  of  those  persons.'^"  We  also 
would  not  expect  that  such  policies  and 
procedures  would  interfere  with  other 
communications  between  the  associated 
person  and  the  broker-dealer  made  in 
the  ordinary  course  of  business  and  not 
in  violation  of  any  other  provision  of  the 
securities  laws. 

We  have  also  excluded  from  the  rule 
investment  advisers  that  are  prohibited 
under  section  203A  of  the  Investment 
Advisers  Act  of  1940  ^'  ("Advisers  Act") 
from  registering  with  the  Commission  as 
investment  advisers  and  not  otherwise 
registered  or  required  to  be  registered  as 
a  broker-dealer.  Section  203A  was 
added  to  the  Advisers  Act  by  the 
National  Securities  Markets 
Improvement  Act  of  1996  ("NSMLA"), 
which  amended  the  Advisers  Act  to 
divide  responsibility  for  regulating 
investment  advisers  between  the 
Commission  and  state  securities 
authorities. 2^  Section  203A  of  the 


^''  Associated  persons  of  a  member  are  required 
under  SRO  rules  to  provide  prompt  notice  to  his  or 
her  employer  of  employment  with  any  other 
persons  as  a  result  of  a  busimtss  activity.  Scf  NASD 
Rule  3030. 

2'  15  U.S.C.  80b-3a. 

"Pub.  L.  No.  104-290.  110  Stat.  3416  (1996) 
(codiRed  in  scattered  sections  of  the  United  States 
C^de).  Section  203A  was  designed  to  allow  the 
(ximmission  to  better  use  its  limited  resources  by 
concentrating  its  regulatory  responsibilities  on 
advisers  with  national  businesses,  and  to  reduce  the 
burden  to  investment  advisers  of  the  overlapping 
and  duplicative  regulation  existing  prior  to  the 
enactment  of  NSMIA.  See  S.  Rep.  No.  293,  104th 
Cong.,  2d  Sess.  2-4  (1996).  In  conjunction  with 
implementing  NSMIA.  the  Commission  amended 
several  "prophylactic"  anti-fraud  rules  under  the 


Advisers  Act  effects  this  division  by 
generally  prohibiting  investment 
advisers  from  registering  with  us  unless 
they  have  at  least  $25  million  of  assets 
under  management  or  advise  a 
registered  investment  company. ^3 
Advisers  prohibited  from  registering 
with  us  are  subject  to  the  regulation  of 
state  securities  authorities,  but  also 
continue  to  be  subject  to  the  federal 
securities  laws,  including  the  anti-fraud 
provisions  of  the  federal  securities  laws. 
We  also  make  clear  that  no  provision 
of  the  regulation  shall  apply  to  the 
publisher  of  any  newspaper,  news 
magazine,  or  business  or  financial 
publication  of  general  and  regular 
circulation  that  is  not  registered  or 
requited  to  be  registered  with  the 
Commission  as  a  broker  or  dealer  or 
investment  adviser.  Regulation  AC  was 
never  intended  to  govern  media 
coverage  of  issuers.^"' 

3.  Definition  of  "Research  Report" 

The  Commission  requested  comment 
on  whether  the  definition  of  "research 
report"  should  be  broader  or  narrower 
thaif  proposed.  Commenters  discussed 
several  aspects  of  the  proposed 
definition,  including  whether  it  should 
cover  debt  securities,  whether  it  should 
include  electronic  communications,  and 
guidance  concerning  what  will  and  will 
not  be  considered  a  research  report. 

a.  Application  to  Debt  Securities 

We  specifically  requested  comment 
on  whether  the  proposed  definition  of 
"research  report"  should  be  limited  to 
cover  only  equity  securities.  Five 
commenters  discussed  the  application 
of  Regulation  AC  to  fixed  income  and 
all  supported  the  application  to  debt  to 
some  extent. 2^ 

The  Commission  has  determined  that 
applying  the  requirements  of  Regulation 
AC  to  debt  securities  as  well  as  equity 
securities  would  benefit  investors 
because  it  would  provide  to  debt 
investors  the  same  benefits  as  equity 


Advisers  Act  to  make  them  inapplicable  to  state- 
registered  advisers  because  "application  of  these 
provisions  to  state-registered  advisers  is  more 
appropriately  a  matter  for  state  law."  Investment 
Advisers  Act  Release  No.  1633  (May  15.  1997).  62 
FR  281 12  (May  22.  1997). 

"  Pursuant  to  authority  under  Advisers  Act 
section  203(a)(1)(A)  the  Commission  adopted 
Advisers  Act  Rule  203A-1 .  which  made  SEC 
registration  optional  for  certain  investment  advisers 
that  have  between  S25  and  S30  million  of  assets 
under  management.  See  Advisers  Act  Rule  203A- 
1(a)(1).  17  CFR  275.203A-l(a)(l). 

^*  It  is  possible  that  a  broker  or  dealer  or  covered 
person  could  provide  a  research  rfeport  to  a  media 
entity  intending  that  it  be  published.  In  that  case, 
the  report  must  be  certified  by  the  research  analyst. 

"  See  CSFB,  Goldman.  NASAA.  SSB.  and  TBMA. 
We  note  that  the  SOA  and  the  SRO  rules  apply  only 
to  equity  securit'ies. 
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investors  by  promoting  the  integrity  of 
research  reports  and  confidence  in 
research  analyst  recommendations. 

b.  Electronic  Communications 

Commenters  noted  that,  unlike  the 
SRO  rules,  the  proposed  definition  of 
"research  report"  in  Regulation  AC  did 
not  explicitly  include  "electronic 
communications,"  and  requested  that 
the  Commission  clarify -that  the 
regvdation  would  apply  to  research 
reports  transmitted  electronically. 

The  Commission  believes  that 
electronic  communications  were  ■ 
included  imder  proposed  Regulation 
AC'S  definition  of  "research  report." 
However,  in  response  to  commenters' 
concerns,  the  Commission  has  modified 
the  proposed  definition  of  "research 
report"  to  explicitly  include  written 
communications  in  electronic  form. 

c.  What  Constitutes  a  Research  Report? 

The  Commission  has  deleted  the 
"recommendation"  element  from 
Regulation  AC's  proposed  definition  of 
"research  report"  to  conform  to  the 
definition  in  the  SOA.  Therefore, 
"research  report"  is  defined  as  "a 
written  commimication  (including  an 
electronic  communication)  that  includes 
an  analysis  of  a  security  or  an  issuer  and 
provides  information  reasonably 
sufficient  upon  which  to  base  an 
investment  decision." 

Commenters  requested  that  the 
Commission  provide  guidance 
concerning  what  types  of 
communications  the  rule  is  not 
intended  to  cover.  ^^  Commenters  also 
requested  clarification  that  Regulation 
AC  would  not  apply  to  internal 
communications. 

It  is  not  possible  to  provide  a 
complete  list  of  aU  types  of 
communications  that  would  or  would 
not  fall  within  the  definition  of 
"research  report."  Whether  a  particular 
communication  constitutes  a  research 
report  for  the  purposes  of  Regulation  AC 
will  turn  on  the  individual  facts  and 
circiunstances  surrounding  that 
communication.  In  general,  however, 
the  following  communications  would 
not  be  research  reports  if  they  do  not 
include  an  analysis  of,  or  recommend  or 
rate,  individual  securities  or  companies: 

•  Reports  discussing  broad-based 
indices,  such  as  the  Russell  2000  or  S&P 
500  index. 

•  Reports  conunenting  on  economic, 
political,  or  market  conditions. 

•  Reports  commenting  on  or 
analyzing  particular  types  of  debt 
securities  or  characteristics  of  debt 
seciu-ities. 


•  Technical  analysis  concerning  the 
demand  and  supply  for  a  sector,  index, 
or  industry  based  on  trading  volume 
and  price. 

•  Reports  that  recommend  increasing 
or  decreasing  holdings  in  particular 
industries  or  sectors  or  types  of 
securities. 

The  following  communications  would 
generally  not  be  research  reports  even  if 
they  recommend  or  rate  individual 
securities  or  companies: 

•  Statistical  summaries  of  multiple 
companies'  financial  data  (including 
listings  of  current  ratings)  that  do  not 
include  any  analysis  of  individual 
companies'  data. 

•  An  analysis  prepared  for  a  specific 
person  or  a  limited  group  of  fewer  than 
fifteen  persons.^^ 

•  Periodic  reports  or  other 
communications  prepared  for 
investment  company  shareholders  or 
discretionary  investment  account  clients 
discussing  past  performance  or  the  basis 
for  previously  made  discretionary 
investment  decisions. 

•  Internal  communications  that  are 
not  given  to  customers. 

4.  Definition  of  "Third  Party  Research 
Analyst" 

In  response  to  commenters"  concerns, 
we  have  added  a  definition  of  "third 
party  research  analyst"  in  order  to  refine 
the  scope  of  Regulation  AC.  A  "third 
party  research  analyst"  is,  with  respect 
to  a  particular  broker  or  dealer,  any 
research  analyst  not  employed  by  that 
broker  or  dealer  or  any  associated 
person  of  that  broker  or  dealer.  With 
respect  to  a  covered  person,  a  "third 
party  research  analyst"  is  any  research 
analyst  not  employed  by  that  covered 
person,  by  the  broker  or  dealer  with 
whom  that  covered  person  is  associated, 
or  by  any  other  associated  person  of  the 
broker  or  dealer  with  whom  that 
covered  person  is  associated.  We  believe 
that  research  prepared  by  third  party 
research  analysts  will  not  be  susceptible 
to  pressures  from  broker-dealers  who 
distribute  their  research  provided  that 
the  analyst's  employer  meets  certain 
independence  criteria. 


26  See  SIA  andSchwab. 


2'  We  Jiave  focused  on  a  group  of  fewer  than 
fifteen  persons  in  part  because  Congress  made  a 
determination  that  an  investment  adviser  who, 
during  the  course  of  the  preceding  twelve  months.  • 
has  had  fewer  than  fifteen  clients  and  who,  among 
other  things,  does  not  hold  themselves  out  generally 
to  the  public  as  an  investment  adviser,  does  not 
have  to  register  with  the  Commission  as  an 
investment  adviser.  See  Advisers  Act  Rule 
203(b)(3),  15  U.S.C.  80b-3(b)(3). 


B.  Discussion  of  Certification 
Requirements 

1.  Certification  by  the  Primarily 
Responsible  Analyst 

Commenters  requested  clarification 
on  identifying  the  research  analyst  that 
would  be  required  to  make  the 
certifications.  Commenters  argued  that 
multiple  certifications  would  likely  be 
confusing  or  have  other  imdesirable 
effects.  2" 

Regulation  AC  requires  that  the 
analyst  or  analysts' primarily  responsible 
for  the  preparation  of  the  content  of  a 
research  report  comply  with  the 
certification  requirements.  Thus, 
certification  by  junior  analysts  involved 
in  the  preparation  of  a  research  report 
is  not  necessary.^^  In  some  cases, 
however,  there  may  be  more  than  one 
research  analyst  primarily  responsible 
for  the  content  of  a  research  report.  In 
such  instances,  all  analysts  who  are 
primarily  responsible  for  the  views 
expressed  in  the  report  must  provide  the 
certifications.  Removing  the  names  of 
all  analysts  from  a  report  would  not 
allow  the  firm  to  avoid  including  the 
required  certifications  and  disclosures: 
the  analyst  or  analysts  primarily 
responsible  for  the  report  must  certify. 

2.  Quantitative  and  Technical  Research 

Commenters  argued  that  research 
based  on  quantitative  and  technical 
models  may  not  be  attributed  to  a 
particular  analyst,  may  not  reflect  an 
analyst's  views,  and  therefore,  requested 
that  the  Commission  provide  guidance 
that  these  types  of  research  would  not 
be  covered.  30  One  commenter 
suggested,  as  an  alternative,  that 
Regulation  AC  should  require  a 
certification  by  the  firm  that  the  views 
expressed  in  the  report  are  derived  from 
the  firm's  systematic  quantitative 
research  model.  3' 

The  Commission  has  determined  that, 
in  cases  where  there  is  no  identified 
analyst  because  the  report  is  based  on  " 
the  firm's  quantitative  or  technical 
model,  the  firm  itself  may  provide  the 
certifications  that  the  views  expressed 
in  the  research  report  accurately  reflect 
the  firm's  quantitative  research  model, 
and  that  no  part  of  the  firm's 
compensation  was,  is,  or  will  be, 
directly  or  indirectly,  related  to  the 
specific  recommendations  or  views 
disclosed  in  the  research  report. 


2»  See,  e.g..  SIA  and  SSB. 

2"  The  Commission  notes  that  any  person  not 
required  to  comply  with  the  certification 
requirements  of  Regulation  AC  [e.g..  junior  analysts) 
would  nonetheless  be  subject  to  the  antifraud 
provisions  of  the  federal  securities  laws. 

30  See  Schwab  and  SIA. 

3«  See  Schwab. 
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However,  tying  an  analyst's 
compensation  to  the  performance  of  a 
quantitative  or  technical  model  would 
indicate  that  the  report  is  the  product  of 
the  analyst's  subjective  views  (reflected 
by  the  design  of  the  model  employed). 
In  that  case,  that  analyst  must  certify  the 
report  containing  the  model's  results  in 
accordance  with  Rule  501  of  Regulation 
AC. 

C.  'Certifications  or  Disclosures  During 
Public  Appearances 

We  requested  comment  on  what,  if 
any,  disclosures  should  be  required 
during  public  appearances  by  analysts. 
The  four  commenters  that  addressed 
this  issue  generally  were  opposed  to 
requiring  certifications  during  analyst 
public  appearances.  *^  We  have 
determined  not  to  require  certifications 
during  public  appearances  by  analysts. 

The  Commission  believes  that  the 
proposed  quarterly  certification 
requirements  in  connection  with  analyst 
public  appearances  are  sufficient.  If  the 
analyst  does  not  provide  a  certification 
in  connection  with  public  appearances, 
Riile  502  of  Regulation  AC  requires  the 
broker-dealer  to  provide  readers  of 
research  reports  that  it  distributes,  as 
well  as  the  broker-dealer's  designated 
examining  authority,  with  notice  that 
the  analyst  did  not  provide  the 
certifications. '^  A  Rule  502(b)  notice  in 
a  research  report  must  be  in  plain 
English. 

D.  Compendium  Reports 

The  Commission'requested  comment 
on  whether  Regulation  AC  should  make 
allowances  for  cdmpendium  research 
reports  covering  six  or  more  securities. 
Commenters  that  discussed  the 
treatment  of  certifications  in 
compendium  research  reports  believed 
that  Regulation  AC  should  permit  the 
required  disclosures  to  appear  in  a  place 
other  than  the  report  itself. '*  Most  of 
these  commenters  specifically 
supported  treatment  of  compendium 
reports  for  the  purpose  of  Regulation  AC 
similar  to  the  treatment  allowed  under 
SRO  rules.  Under  SRO  rules,  members 
are  not  obligated  to  include  disclosures 
in  compendiums  if  the  report  directs 
readers  to  a  toll-ft-ee  number  or  postal 
address  to  write  for  required 
disclosures.  *^  Electronic  compendiums 
may  instead  include  a  hyperlink  and 
paper  compendiums  may  also  include  a 
web  address  where  disclosures  are 


located.  Two  commenters  suggested  the 
use  of  a  combined  certification  that  each 
analyst  referenced  in  the  report  certifies 
that  the  analysis  attributed  to  him  or  her 
accurately  reflects  his  or  her  views. '•* 

The  Commission  has  determined  not 
to  permit  treatment  of  compendium 
research  reports  in  a  manner  similar  to 
that  permitted  by  the  SROs  because, 
unlike  the  SRO  rules,  the  certifications 
required  by  Regulation  AC  are  very 
concise.  Nonetheless,  when  a  research 
report  covers  more  than  one  company 
and  each  research  analyst  required  to 
certify  with  respect  to  the  views 
expressed  in  a  portion  of  the  report  is 
able  to  certify  that:  (a)  the  views 
expressed  in  the  research  report 
accurately  reflect  such  research 
analyst's  personal  views  about  the 
subject  securities  and  companies;  and 
(b)  that  no  part  of  his  or  her 
compensation  was,  is,  or  will  be  directly 
or  indirectly  related  to  the  specific 
recommendation  or  views  contained  in 
the  research  report,  the  firm  may 
comply  with  Regulation  AC  by 
including  one  clear  and  prominent 
combined  certification  that,  as  to  each 
company  covered,  the  respective 
research  analyst  (or  analysts)  certifies  as 
to  (a)  and  (b)  above.^' 

E.  Application  of  Regulation  AC  to 
Investment  Advisers  and  Banks 

Regulation  AC  is  directed  at  brokers, 
dealers,  and  covered  persons,  because 
we  believe  that  these  entities  are  subject 
to  the  greatest  conflicts.  Therefore, 
investment  advisers  and  banks,  among 
others,  may  be  required  to  comply  with 
the  regulation  if  they  are  covered 
persons  of  a  broker-dealer.  The 
Commission  noted  in  the  Proposing 
Release  that  the  term  "research  analyst" 
would  not  include  personnel  of  an 
investment  adviser,  such  as  a  mutual 
fund  portfolio  manager,  who  are  not 
principally  responsible  for  preparing 
research  reports,  even  if  the  individuals 
are  registered  persons  of  a  broker-dealer 
(similar  to  the  guidance  provided  by  the 
SROs  in  the  joint  interpretive 
memorandum).'"  The  Commission 
requested  comment  on  whether  the 
regulation  should  cover  banks  that  are 
not  associated  persons  and  other 
independent  entities,  and  whether  the 
rule  should  explicitly  exclude 
investment  advisers. 


Commenters  who  addressed  the 
application  of  Regulation  AC  to 
investment  advisers  generally  opposed 
the  rule's  coverage  of  investment 
advisers  and  investment  advisory 
personnel.  *^  Some  commenters  called 
for  the  specific  exclusion  of  investment 
advisers.'"'  Commenters  who  addressed 
the  application  of  Regulation  AC  to 
banks  generally  opposed  the  rule's 
coverage  of  banks.""  One  commenter 
favored  the  application  of  Regulation 
AC  to  investment  advisers  and  banks. "•- 

The  Commission  has  determined  that 
Regulation  AC  should  not  exclude  all 
investment  advisers  or  banks  that  are 
associated  with  broker-dealers. 
However,  as  discussed  above,  the 
definition  of  "covered  person" 
substantially  narrows  the  scope  of 
persons  associated  with  a  broker-dealer, 
such  as  investment  advisers  and  banks, 
that  are  subject  to  Regulation  AC.  Where 
the  broker-dealer  has  informational  and 
structural  separations  from  its 
associated  person,  the  rule  does  not 
apply  to  that  associated  person.  Where 
the  protections  are  lacking,  however, 
with  respect  to  a  person  associated  with 
a  broker-dealer,  that  person  is  a  covered 
person."-'  Accordingly,  if  an  investment 
adviser  or  bank  is  a  covered  person  and 
publishes,  circulates,  or  provides 
research  reports,  the  research  report 
certification  provisions  of  Regulation 
AC  will  apply.  We  believe  those 
investment  advisers  and  banks  that  do 
not  meet  the  independence  criteria  that 
would  exclude  them  from  the  definition 
of  "covered  person"  may  be  subject  to 
greater  conflicts  than  are  other 
investment  advisers  and  banks. 
Specifically,  a  broker-dealer's 
investment  banking  department  could 
pressure  these  investment  adviser  or 
bank  affiliates  to  comment  favorably  in 
a  research  report  or  public  appearance 
about  a  client  or  prospective  client. 
Moreover,  if  associated  persons  that  are 
covered  persons  were  not  subject  to  the 
certification  requirements  of  Regulation 
AC,  broker-dealers  could  attempt  to 
funnel  research  through  them  to  avoid 
complying  with  Regulation  AC.'*'* 


«Spfi  AIMR,  Goldman,  SIA,  and  SSB. 

"The  Commission  believes  Ihal  merely  citing  to 
the  rule  provision  would  nal  constitute  an  adequate 
notice. 

^•i  See  CSFB,  Cleary.  Goldman.  SIA.  SSB,  and 
Schwab; 

»'-  See  CSFB,  Cleary,  SIA,  SSB,  and  Schwab. 


™  See  SIA  and  SSB. 

•"This  certification  must  be  in  plain  English.  The 
Commission  would  expect  that  broker-dealers 
would  be  able  to  demonstrate  that  the  combined 
certification  in  the  report  is  accurate. 

^"  See  NYSE  Information  Memo  No.  02-26  (June 
26.  2002).  and  NASD  Notice  to  Members  02-39 
duly  2002). 


"See  Alliance,  ICAA.  ICI.  Investorside.  SIA.  SSB. 
Sullivan,  and  Thomson  Financial. 

•"•See.  e.g..  ICAA  and  ICI. 

-<■  See  Investorside,  SSB.  Sullivan,  and  Thomson 
Financial. 

« .See  NASAA. 

*^  As  discussed  above.  Regulation  AC  requires  a 
broker-dealer  to  inform  its  associated  persons  as  to 
whether  or  not  it  maintains  and  enforces  the 
informational  barriers  described  in  Regulation  AC. 

-*'  Regulation  AC  is  directed  at  those  regulated 
persons  that  prepare  research  reports,  as  well  as 
persons  as.sociated  with  regulated  persons  who 
might  be  used  if  attempts  were  made  to  improperly 
circumvent  the  rule.  See  also  Exchange  Act  section 
20(b),  15  U.S.C.78t(b). 
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F.  Application  of  Regulation  AC  to 
Third  Party  Research 

In  Proposing  Regulation  AC,  we  did 
not  propose  to  treat  research  prepared 
by  third  parties  but  distributed  by  a 
broker-dealer  differently  from  research 
produced  by  the  broker-dealer  itself. 
Commenters  argued  that  broker-dealers 
should  not  be  responsible  for  certifying 
research  by  independent  third  parties. 
Moreover,  they  pointed  out  practical 
problems,  including  the  difficulty  of 
tracking  analysts  employed  by  third 
parties.**  They  also  cited  increased 
costs.  They  argued  that  firms  would 
discontinue  providing  the  valuable 
service  of  making  third  party  research 
available  to  customers.*^ 

We  have  determined  not  to  apply 
Regulation  AC  where  a  broker-dealer 
distributes  research  prepared  by  a  third 
party  research  analyst  whose  employer 
satisfies  certain  independence  criteria. 
The  independence  criteria  require  that 
the  third  party  research  analyst's 
employer  does  not  have  officers  or 
employees  in  common  with  the  broker- 
dealer  or  covered  person  distributing  its 
research,  smd  that  the  broker-dealer  has 
written  poUcies  and  procedures 
designed  to  prevent  the  broker-dealer, 
its  controlling  persons,  officers,  and 
employees  from  influencing  the 
activities  of  the  third  party  research 
analyst  and  the  content  of  his  or  her 
research  reports.  We  believe  that 
research  analysts  employed  by  these 
independent  third  parties  v\dll  not  be 
sufficifflatly  susceptible  to  pressures 
from  distributing  broker-dealers  to 
warrant  certification.  Where  a  broker- 
dealer  distributes  the  research  of  a  third 
party  that  does  not  meet  the 
independence  criteria,  however,  the 
broker-dealer  must  confirm  that  the 
research  report  includes  the  same 
research  analyst  certification  as  required 
by  Regulation  AC. 

Commenters  argued  that  it  would  be 
difficult  to  track  analysts  employed  by 
third  parties,  some  of  whom  are 
overseas,  in  order  to  monitor  their 
public  appearances  and  obtain  written 
statements  from  them.  In  response  to 
commenters'  concerns,  we  have 
determined  that  broker-dealers  who 
distribute  third  party  research  are  not 
required  to  obtain  the  public  appearance 
certifications  required  by  Rule  502  of 
Regulation  AC  with  respect  to  public 
appearances  by  third  party  research 
analysts. 


G.  Application  of  Regulation  AC  to 
Foreign  Research 

In  proposing  Regulation  Analyst 
Certification,  the  Commission  did  not 
distinguish  between  research  that  was 
issued  by  a  U.S.  entity  and  research  that 
was  issu^  by  a  non-U.S.  entity.  Several 
commenters  raised  the  issue  of  the 
Regulation's  effect  on  research 
originating  from  a  foreign  entity.  These 
commenters  generally  opposed  the 
proposed  scope  of  Regulation  AC, 
which  captiued  foreign  entities  (and 
thefr  associated  persons)  that  issue 
research  reports,  including  those  who 
are  not  required  to  be  registered  with 
the  Commission  imder  section  15  of  the 
Exchange  Act.*' 

In  light  of  these  coimnents,  we  have 
created  a  narrow  exception  for  foreign 
persons  that  are  located  outside  of  the 
United  States  and  are  not  associated 
with  a  registered  broker-dealer  that 
prepares  and  provides  research  on 
foreign  securities  *^  to  major  United 
States  institutions  in  the  U.S.  in 
accordance  with  the  provisions  of  Rule 
15a-6(a)(2).  In  these  instances,  the 
foreign  person  is  excepted  from  the 
requirements  of  Regulation  AC. 

In  addition,  in  the  case  of  a  research 
analyst  employed  outside  the  United 
States  by  a  foreign  person  located 
outside  the  United  States,  Rule  502  of 
Regxdation  AC  only  applies  to  public 
appearances  while  the  research  analyst 
is  physically  present  in  the  United 
States. 

H.  Supervision  and  Oversight 

Commenters  requested  that  the 
Commission  clarify  that  the  certification 
pertaining  to  the  analyst's  personal 
views  is  not  intended  to  prevent 
research  supervisors  or  review 
committees  from  seeking  changes  to  the 
research  product.*^  One  commenter 
argued  that  Regulation  AC  should  not 
impede  the  ability  of  a  supervisor  or  a 
review  committee  to  require  that  a 
report  follow  a  written  firm  policy  on 
when  a  research  report  can  upgrade  or 
dovtmgrade  a  rating,  or  when  it  must 
withhold  a  rating  to  prevent  conflicts  or 
for  other  reasons. *"  Commenters  argued 
that  certification  also  should  not 
preclude  the  ability  of  an  analyst  or  a 
firm  to  modify  the  report  due  to  a 
change  in  the  analyst's  opinion  or  to 
remove  statements  that  create  legal  or 
regulatory  concerns. ^^ 


The  certification  required  by  Rule  501 
of  Regulation  AC  does  not  impede  the 
oversight  or  review  of  research  reports. 
If,  at  the  end  of  the  revision  process,  the 
analyst  still  believes  that  the  report 
accurately  reflects  his  or  her  personal 
views  about  the  subject  seciirities  or 
issuers,  then  that  analyst  may  certify 
and  the  firm  may  use  the  research 
report.  If,  however,  after  the  review 
process  the  research  report  no  longer 
reflects  the  analyst's  personal  views, 
then  that  analyst  would  be  unable  to 
certify  and  the  firm  would  not  be  in 
compliance  with  Regulation  AC  if  it 
uses  the  research  report  without  a 
certification. 

/.  Regulation  AC  and  Fraud  Liability 
Under  Federal  Securities  Laws 

Several  commenters  requested  that 
the  Commission  reiterate  the  position 
stated  in  the  Proposing  Release  that 
Regulation  AC  does  not  impose  new 
liability  on  analysts  or  their  firms.*^ 
Regulation  AC  formalizes  and 
potentially,  adds  rigor  to  analysts' 
responsibilities  to  express  their  views 
truthfully  and  without  guile.^s 
Regulation  AC  makes  explicit  the 
representations  that  are  already  implicit 
when  an  analyst  publishes  his  or  her 
views — ^that  the  analysis  of  a  secxmty 
published  by  the  analyst  reflects  the 
analyst's  honestiy  held  views.** 

RegiUation  AC  does  not  alter  any 
other  existing  obligation  under  the 
federal  securities  laws  for  research 
analysts  or  broker-dealers.**  A  research 
report  contains  an  inherent 
representation  that  the  views  expressed 
in  the  report  are  not  knowingly  false 
and  do  not  omit  material  facts  necessary 
in  order  to  make  statements  made  not 
misleading.*^  Thus,  even  without 


*^  See  Alliance  and  Thomson  Financial. 
♦"See,  e.g.,  Schwab. 


*'See,  e.g.,  Qeary  and  Thomson  Financial. 

*•  As  defined  in  the  rule,  for  purposes  of 
Regulation  AC,  "foreign  security"  means  a  security 
issued  by  a  foreign  company  for  which  a  U.S. 
market  is  not  the  principal  trading  market. 

"See.  e.g..  SIA  and  SSB. 

«>  See  SIA. 

»>  See  SIA  and  SSB.    . 


52  See.  e.g.,  Kair  Tuttle.  NASAA,  SIA.  and  SSB. 

*'  As  the  Commission  stated  in  the  Proposing 
Release,  Regulation  AC  is  not  intended  to  create 
new  duties  under  section  10(b)  of  the  Exchange  Act. 
As  a  result,  no  private  liability  will  arise  from  a 
broker,  dealer,  or  associated  person's  failure  to 
make  the  required  disclosure,  or  make,  keep,  and 
maintain  required  records.  However.  Regulation  AC 
is  subject  to  the  full  range  of  the  Commission's 
enforcement  authority.  With  regard  to  the 
enforcement  of  Regulation  AC  by  the  SROs,  nothing 
in  Regulation  AC  is  inconsistent  with  Exchange  Act 
Rule  19g2-l.  See  17  CFR  240.19g2-l. 

**  The  use  of  a  certification  process  echoes  and 
is  consistent  with  one  approach  employed  in  the 
Sarbanes-Oxley  Act  of  2002.  which  requires 
certifications  by  officers  of  corporations  relating  to 
issuers'  financial  statements.  See  Sarbanes-Oxley 
Act  sections  302  and  906.  Pub  L.  107-204  (2002). 

"See.  e.g..  Securities  Act  sections  17(a)  and 
17(b),  15  U.S.C.  77q:  Exchange  Act  section  10(b).  15 
U.S.C.  78j(b),  and  Rule  lOb-5.  17  CFR  240.10b-5. 

se  See,,  e.g..  Securities  Act  section  17(a).  15  U.S.C. 
77q(a);  Exchange  Act  Rule  lOb-5, 17  CFR  240.10b- 
5;  Exchange  Act  section  15(c)(lHA),  15  U.S.C. 
78o(c)(l)(A);  and  Exchange  Act  Rule  15cl-2(b).  17 
CFR  240.15C1-2. 
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Regulation  AC,  analysts  may  be  found  to 
have  violated  the  anti-fraud  provisions 
of  the  federal  securities  laws  if  they 
make  baseless  recommendations  or 
recommendations  that  they  disbelieve.^^ 

/.  Performance-Based  Compensation 

Commenters  expressed  concern  that 
Regulation  AC  could  be  read  to  require 
disclosure  of  analyst  compensation 
arrangements  based  on  the  accuracy  or 
performance  of  the  views  expressed  as 
to  the  subject  company's  prospects. ^^ 
Conunenters  thought  that  the 
compensation  disclosure  provision 
should  be  clarified  to  only  require 
disclosiu^  of  compensation  that  was 
intended  to  influence  or  induce  the 
particular  view  expressed  in  the 
research  report.""'? 

In  the  Proposing  Release,  the 
Commission  noted  that  Regulation  AC 
does  not  preclude  an  analyst  from 
providing  otherwise  permissible 
services  to  his  or  her  firm's  investment 
banking  department,  and  it  does  not 
prohibit  analysts  generally  from 
receiving  compensation  for  covering 
issuers  or  for  preparing  research  reports. 
Instead,  Regulation  AC  focuses  on 
disclosure  where  the  analyst 
compensation  that  is  related  to  the 
specific  recommendations  or  views 
expressed  by  the  research  analyst  in  the 
research  report.  Regulation  AC  is  not 
intended  to  address  compensation  based 
on  the  performance  of  the  views 
expressed  regarding  the  securities 
discussed. 

m.  Paperwork  Reduction  Act 

Regulation  AC  contains  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").«°  We  have 
submitted  the  proposal  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  the  PRA.^i 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  an  information  collection  imless  it 
displays  a  currently  valid  OMB  control 
number. 

In  the  Proposing  Release,  the 
Commissioii  solicited  comments  on  the 


^^  See  Securities  Exchange  Act  Release  No.  45908 
(May  10,  2002).  67  FR  34968.  34977  (May  16,  2002); 
Proposing  Release  at  51512;  Cf.  Hanly.  supra,  note 
13,  at  597.  See  also  In  the  Matter  of  Robertson 
Stephens,  Inc.,  Administrative  Proceeding  File  No. 
3-11003  (January  9,  2003)  (settled  fraud  action 
against  broker-dealer  where  Commission  found  that 
a  research  analyst  employed  by  the  broker-dealer 
issued  recommendations  about  a  public  company 
that  were  inconsistent  with  his  privately 
communicated  beliefs  about  the  company.) 

^*  See,  e.g..  Goldman  and  Merrill. 

*»See.  e.g..  Cleary.  SIA.  SSB.  and  Sullivan. 

«'44  U.S.C.  section  3501  et  seq. 
■  »>44  U.S.C.  section  3507(d)  and  5  CFR  1320.11. 


collection  of  information  requirements. 
In  response  to  comments,  the 
Commission  has  revised  the  estimates 
published  in  the  Proposing  Release 
regarding  the  collection  of  information 
burdens  associated  with  the  new  rule. 

A.  Summary  of  Collection  of   g 
Information 

Regulation  AC  generally  requires  that 
research  reports  published,  circulated, 
or  provided  by  a  broker  or  dealer  or 
covered  person  contain  a  statement 
attesting  that  the  views  expressed  in 
each  research  report  accxuately  reflect 
the  analyst's  personal  views  and 
whether  or  not  the  research  analyst 
received  or  will  receive  any 
compensation  in  connection  with  the 
views  or  recommendations  expressed  in 
the  research  report.  Regulation  AC  also 
requires  broker-dealers  to,  on  a  quarterly 
basis,  make,  keep,  and  maintain  records 
of  research  analyst  statements  regarding 
whether  the  views  expressed  in  public 
appearances  accurately  reflected  the 
analyst's  personal  views,  and  whether 
any  part  of  the  analyst's  compensation 
is  related  to  the  specific 
recommendations  or  views  expressed  in 
the  public  appearance. 

B.  Reporting  and  Cost  Burden  Estimates 

Regulation  AC  provides  that  brokers, 
dealers,  and  covered  persons  must 
include  in  research  reports  they  publish, 
circulate,  or  provide  certain 
certifications  and  disclosures  about  the 
analyst's  views  expressed  in  the 
research  reports  and  any  relationship 
between  the  analyst's  compensation  and 
the  specific  recommendations  or  views 
expressed.  The  regulation  also  requires 
broker-dealers  to  periodically  make, 
keep,  and  maintain  records  of  research 
analyst  certifications  and  disclosures  in 
connection  with  public  appearances. 

The  staff  of  the  Commission  believes 
that  the  average  amoimt  of  time  it  would 
take  to  include  the  required 
certifications  and  disclosures  in  each 
research  report  is  one  minute  per  report. 
In  the  Proposing  Release,  the 
Conunission  staff  estimated  that  broker- 
dealers  publish  approximately  657,000 
research  reports  per  year.  One 
commenter  provided  the  Commission 
with  data  in  response  to  the  Proposing 
Release.^-'  After  considering  this 


additional  information,  the  staff  of  the 
Conunission  believes  that  broker-dealers 
publish  approximately  1,375,865 
research  reports  per  year.*'^  Therefore, 
the  Commission  estimates  that  the  total 
annual  burden  in  hours  for  broker- 
dealers  to  comply  with  the  research 
report  certification  and  disclosure 
requirements  is  approximately  22,930 
hours  per  year  ((1  minute  x  1,375,865 
reports)/60  minutes). 

The  Commission  staff  expects  that 
research  analysts  will  likely  be  the 
employees  primarily  charged  with 
executing  certifications  and  including 
them  in  research  reports.  According  to 
industry  sources,  research  analysts,  on 
average,  earn  $189,250  per  year,  for  an 
hourly  pay  rate  of  approximately  $90. 
Including  35%  overhead.  Commission 
staff  estimates  that  the  hourly  pay  rate 
for  a  research  analyst  would  be 
approximately  $121.50.  Therefore,  the 
Commission  estimates  that  the  total 
annual  burden  in  dollars  for  broker- 
dealers  to  comply  with  the  research 
report  certification  and  disclosure 
requirements  is  approximately 
$2,785,995.00 »^  per  year  (22,930' hours 
X  $121.50  per  hour). 

Rule  501  of  Regulation  AC,  which 
applies  to  research  reports,  may  also 
impose  requirements  on  certain  entities 
if  they  are  associated  with  a  broker- 
dealer  and  meet  the  definition  of 
"covered  person."  However,  "covered 
persons"  are  not  subject  to  Rule  502  of 
Regulation  AC,  which  addresses  pubic 
appearances.  The  Commission  estimates 
that  approximately  2,650  SEC  registered 
investment  advisers  are  associated  with 
a  broker-dealer.»We- believe  that  not  "all 
of  these  entities  write  research  reports, 
and  that  those  who  do  write  research 
reports  write  relatively  few.  Of  those 
investment  advisers  that  are  associated 
with  a  broker-dealer  and  that  write 
research  reports,  we  do  not  believe  that 
all  of  them  will  meet  the  definition  of 
a  "covered  person,"  as  defined  by 


^^  Thomson  Financial  asserted  in  its  comment 
letter  that  the  Commission's  cost  estimate  in  the 
Proposing  Release  was  too  low.  Thomson  Financial 
noted  that  the  Commission  cited  data  from 
Thomson  Financial  First  Call  and  estimated  that 
broker-dealers  publish  657,000  research  reports  per 
year.  Thomson  Financial  asserted  that,  while  this 
estimate  may  accurately  reflect  equity  research  on 
U.S.  securities  transmitted  via  First  Call  Notes,  it 
did  not  capture  fixed-income  research,  research  on 
non-U. S.  equities  or  full-text  reports  transmitted 


through  First  Call  Research  Direct.  Thomson 
Financial  asserted  that,  when  these  additional  sell- 
side  reports  are  accounted  for,  the  total  exceeds  2 
million  reports  a  year.  Thomson  Financial 
suggested  that  the  compliance  costs  for  sell-side 
firms  could  run  as  high  as  S4.1 16,784.50. 

''^  After  further  consultation  with  Thomson 
Financial,  they  have  revised  their  total  estimated 
number  of  research  reports  per  year  for  2001  to 
range  between  1.375.865  and  1,540,150.  The  staff 
believes  that  the  overall  calculations  are  over- 
inclusive  and  possibly  duplicative.  As  a  result,  we 
are  basing  our  estimates  on  the  lower-end  of  the 
range  of  the  number  of  research  reports  per  year. 
The  staff  believes  that  this  estimate  continues  to  be 
conservative. 

"  The  estimated  total  annual  burden  in  dollars 
for  broker-dealers  to  comply  with  the  research 
report  certification  and  disclosure  requirements 
would  be  approximately  $3,118,642.00  if  calculated 
using  the  high-end  of  the  estimated  range  for  the 
number  of  research  reports. 
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Regulation  AC.  As  a  conservative 
estimate,  however,  if  all  SEC  registered 
investment  advisers  are  covered  persons 
and  on  average  publish  as  many 
research  reports  per  year  as  the  average 
broker-dealer  (250  research  reports),  the 
estimated  total  number  of  research 
reports  published  by  SEC  registered 
investment  advisers  who  are  associated 
with  a  broker-dealer  would  be 
approximately  662,500  (250  x  2,650).65 
Therefore,  the  Commission  estimates 
that  the  total  annual  analyst  certification 
bxuden  in  hours  for  these  investment 
advisers  would  be  11,040  hoius  ((1 
minute  x  662,500  research  reports)/60 
minutes).  The  Commission  estimates 
that  the  annual  burden  in  dollars  of 
complying  with  the  research  report 
certification  and  disclosure 
requirements  for  SEC  registered 
investment  advisers  is  approximately 
$1,341,360  per  year  68  (11,040  X 
$121.50).  Unlike  Rule  501,  Rule  502  of 
Regulation  AC  (public  appearances) 
does  not  apply  to  covered  persons.  We 
note,  however,  that  we  believe  that  a  • 
significant  number  of  associated  persons 
would  not  be  "covered  person(s),"  as 
defined  in  Rule  500  of  Regulation  AC 
and,  as  a  result,  the  aggregate  biu"den  for 
persons  associated  with  broker-dealers 
to  comply  with  the  research  report 
certification  and  disclosure 
requirements  will  be  significantly  lower. 

The  staff  of  the  Commission  believes 
that  the  research  analyst  will  prepare 
the  quarterly  statement  required  for 
public  appearances.  The  staff  estimates 
that  the  average  amount  of  time  it  would 
take  a  research  analyst  to  prepare  the 
quarterly  statements  regarding  public 
appearances  as  required  by  the 
regulation  is  ten  minutes  per  analyst. 
The  staff  of  the  Commission  believes 
that,  on  average,  approximately  519 
public  appearances  by  research  analysts 
occur  per  quarter,^^  or  about  2,076  per 
year.  "Therefore,  the  Conunission 
believes  that  the  total  annual  burden  for 
broker-dealers  in  hours  of  complying 


65  We  believe  that  including  all  SEC  registered 
investment  advisers  in  calculating  the  paperwork 
burden  as  to  covered  persons  is  over-inclusive  as 
to  investment  advisers,  and  that  this  estimate  is 
therefore  sufficient  to  account  for  other  types  of 
entities  who  would  meet  the  definition  of  "covered 
person." 

'■^The  estimated  total  annual  burden  in  dollars 
for  SEC  registered  investment  advisers  to  comply 
with  the  research  report  certification  and  disclosure 
requirements  would  be  approximately 
51,501,518.00  if  calculated  using  the  high-end  of 
the  estimated  range  for  the  number  of  research 
reports. 

o' 519  is  approximately  10%  of  the  estimated 
5.186  research  analysts  employed  in  the  U.S., 
which  is  based  on  information  provided  by  Nelson 
Information.  One  commenter  believes  that  this 
estimate  is  low,  but  did  not  provide  specific  data 
in  support  of  its  views.  See  Thomson  Financial. 


with  the  public  appearance  certification 
and  disclosiu«  requirements  would  be 
approximately  346  hours  per  year  ((10 
minutes  x  2076  appearances)  /  60 
minutes). 

In  cases  where  the  broker  or  dealer 
does  not  obtain  a  statement  by  the 
research  analyst  in  connection  with 
public  appearances  as  described  above, 
the  broker-dealer  must  promptly  notify 
its  examining  authority,  designated 
pursuant  to  section  1 7(d)  of  the 
Exchange  Act  and  Rule  17d-2 
thereunder,  that  the  analyst  did  not 
provide  certification  in  connection  with 
public  appearances.  In  addition,  for  120 
days  following  such  notification,  the 
broker-dealer  must  disclose  in  any 
research  report  it  distributes  authored 
by  that  analyst  that  the  analyst  did  not 
provide  certification  specified  in  Rule 
502(a)  of  Regulation  AC.  Further, 
broker-dealers  must  keep  and  maintain 
these  records  pursuant  to  Rule  1 7a- 
4(b)(4).  Broker-dealers  are  also  expected 
to  have  records  that  document  the 
process  they  followed  in  producing  each 
research  analyst  certification.  The  staff 
of  the  Commission  believes  that  there 
will  be  few,  if  any,  instances  where  a 
broker-dealer  will  provide  notification 
to  their  examining  authority,  as  analysts 
and  their  firms  will  have  strong 
incentives  to  avoid  having  to  make  the 
type  of  disclosures  required  to  be 
provided  to  thefr  examining  authority. 
Therefore,  the  total  annual  burden,  in 
dollars,  of  complying  with  the  public 
appearance  certification  requirements 
would  be  approximately  $42,039  (346 
hours  X  $121.50). 

The  r^ulation  requires  that  the 
records  of  statements  regarding  public 
appearances  be  preserved  in  accordance 
with  Exchange  Act  Rule  17a-4(b)(4). 
Exchange  Act  Rule  17a-4(b)(4)  requires 
that  any  communication  relating  to  a 
broker-dealer's  business,  including 
inter-office  commimications,  must  be 
kept  for  at  least  three  years.  In  light  of 
the  existing  record  preservation 
requirement  for  brokers  and  dealers 
under  Exchange  Act  Rule  17a-4(b)(4),*^» 
the  staff  of  the  Commission  believes  that 
any  additional  costs  to  preserve  the 
records  of  the  certifications  required  by 
the  regulation  would  be  minimal. 

Rule  500  of  Regulation  AC  includes  a 
definition  of  "covered  person,"  which 
limits  the  scope  of  the  regulation's 
application.  Rule  504  of  Regulation  AC 
requires  a  broker-dealer  to  notify  its 
associated  persons  that  issue  research 
reports  as  to  whether  associated  persons 
would  meet  the  definition  of  "covered 
persons"  undet  Regulation  AC.  and, 
therefore,  be  subject  to  the  rule. 


Specifically,  the  broker-dealer  must 
inform  its  associated  persons  whether 
the  broker  or  dealer  maintains  and 
enforces  written  policies  and 
procedures  reasonably  designed  to 
prevent  the  broker  or  dealer  or  any  of  its 
controlling  persons,  officers,  or 
employees  from  influencing  the 
activities  of  research  analysts  and  the 
content  of  research  reports  prepared  by 
associated  persons.  Broker-dealers  must 
also  inform  its  associated  persons 
whether  associated  persons  have  any 
officers  or  employees  in  common  with 
the  broker  or  dealer  who  can  influence 
the  activities  of  research  analysts  or  the 
content  of  research  reports  and,  if  so, 
the  identity  of  those  persons. 

The  staff  has  not  obtained  data  on  the 
amount  of  time  it  would  take  for  broker- 
dealers  to  make  the  necessary 
determinations  and  to  draft  and  provide 
the  notification  required  under  Rule  504 
of  Regulation  AC.  For  PRA  purposes, 
the  below  calculations  represent  the 
staff's  estimates  of  the  amount  of  time 
that  would  be  required  for  broker- 
dealers  to  comply  with  Rule  504.  The 
staff  estimates  that  there  are 
approximately  2,650  investment 
advisers  that  are  associated  with  at  least 
one  broker-dealer.  The  staff  estimates 
that  it  would  take  approximately  one 
hour  per  year  for  each  of  the 
approximately  2,650  broker-dealers  to 
determine  whether  it  maintains  and 
enforces  written  policies  and 
procedures  reasonably  designed  to 
prevent  the  broker  or  dealer  or  any  of  its 
controlling  persons,  officers,  or 
employees  from  influencing  the 
activities  of  research  analysts  and  the 
content  of  research  reports  prepared  by 
associated  persons.  The  staff  estimates 
that  it  would  take  approximately  thirty 
minutes  per  year  for  each  broker-dealer 
to  determine  whether  its  associated 
persons  have  any  officers  or  employees 
in  common  with  the  broker  or  dealer 
who  can  influence  the  activities  of 
research  analysts  or  the  content  of 
research  reports  and,  if  so;  the  identity 
of  those  persons.^^ 

The  staff  estimates  that  it  would  take 
fifteen  minutes  per  year  for  each  broker- 
dealer  to  draft  and  provide  the  required 
notification  to  its  associated  persons. 
The  Commission  staff  expects  that  a 
compliance  officer  will  likely  be  the 
employee  primarily  charged  with 
making  the  necessary  determinations, 
and  drafting>and  providing  the  required 
notification.  According  to  industry 
sources,  in  2002,  compliance  officers. 


6»OMB  Control  No.  3235-0279. 


•*»  Broker-dealers  should  already  have 
mechanisms  in  place  to  determine  whether  such 
persons  exist  and.  if  so,  the  idenlitv  of  those 
persons  because  of  NASD  Rule  3030.  See  NASD 
Rule  3030. 
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on  average,  earned  approximately 
$82.00/per  liour.  Including  35% 
overhead.  Commission  staff  estimates 
that  the-  hourly  pay  rate  for  a 
compliance  officer  would  be  $110.70 
per  hour.  Therefore,  the  Commission 
estimates  that  the  annual  burden  for 
broker-dealers  in  hours  of  complying 
with  the  notification  requirements 
would  be  approximately  4,638  hours 
([2,650  X  105  minutes)/60;.  The  staff 
estimates  that  the  annual  burden  for 
broker-dealers  of  complying  with  the 
notification  requirements  in  dollars 
would  be  approximately  $513,427.00 
(4,638  hours  X  $110.70). 

Therefore,  the  Commission  estimates 
that  the  regulation  would  result  in  a 
total  annual  burden  in  hours  of 
approximately  38,954  hours  (22,930 
hours  for  broker-dealers  to  comply  with 
the  research  report  requirements  + 
11,040  hours  for  investment  advisers  to 
comply  with  the  research  report 
requirements  +  346  hours  for  broker- 
dealers  to  comply  with  the  public 
appearance  requirements  +  4,638  hours 
for  broker-dealers  to  comply  with  the 
notification  requirements),  for  a  total 
annual  cost  in  dollars  of  approximately 
$4,682,821  ($2,785,995  for  broker- 
dealers  to  comply  with  the  research 
report  requirements  +  $1,341,360  for 
investment  advisers  to  comply  with 
research  the  report  requirements  + 
$42,039  for  broker-dealers  to  comply 
with  the  public  appearance 
requirements  +  $513,427  for  broker- 
dealers  to  comply  with  the  notification 
requirements). 

IV.  Costs  and  Benefits  of  Adopted 
Regulation  Analyst  Certification 

To  assist  the  Commission  in 
evaluating  the  costs  and  benefits  that 
may  result  from  adopting  Regulation 
AC,  the  Commission  sought  comment 
on  any  potential  costs,  as  well  as  any 
potential  benefits,  resulting  from  the 
proposal  for  investors,  issuers,  broker- 
dealers,  other  securities  industry 
professionals,  SROs,  or  others.  The 
Commission  also  requested  that 
commenters  provide  analysis  and  data 
to  support  their  views.  Regulation  AC  is 
part  of  an  ongoing  process  by  the 
Commission  to  address  conflicts  of 
interest  affecting  the  production  and 
dissemination  of  research  by  securities 
hrms,  and  to  provide  increased 
disclosure  to  investors.  Regulation  AC 
includes  a  requirement  that  broker- 
dealers  and  covered  persons  include  in 
research  reports  they  publish  certain 
certifications  and  disclosures  about  the 
analyst's  views  expressed  in  the 
research  reports  and  any  relationship 
between  the  analyst's  compensation  and 
the  specific  recommendations  or  views 


expressed.  Regulation  AC  would  also 
require  broker-dealers  to  make,  keep, 
and  maintain  records  of  research  analyst 
certifications  and  disclosures  in 
connection  with  public  appearances. 
We  are  sensitive  to  the  costs  and 
benefits  that  result  from  our  rules.  The 
Commission  initially  identified  certain 
costs  and  benefits  relating  to  the 
proposals  and  encouraged  commenters 
to  discuss  any  additional  costs  or 
benefits.  We  discuss  these  costs  and 
benefits  below. 

A.  Costs  ' 

The  Commission  received  letters  from 
twenty-one  commenters  concerning 
Regulation  AC.  Only  one  commenter 
provided  actual  data  to  quantify  the 
costs  identified.  This  commenter 
believed  that  the  estimates  set  forth  in 
the  proposing  release  were  low 
primarily  because  the  estimated  number 
of  research  reports  per  year  did  not 
capture,  among  other  things,  reports  by 
investment  advisers  and  certain  full-text 
reports.^"  The  Commission  modified  its 
estimates  in  response  to  these 
comments. 

The  Commission  also  requested 
comment  on  how  many  public 
appearance  certifications  would  likely 
be  submitted  to  brokerage  firms  per 
quarter,  and  how  many  of  those 
statements  would  be  required  to  be 
provided  to  the  firm's  examining 
authority.  One  commenter  believed  that 
the  estimate  of  the  number  of  public 
appearances  was  too  low,  but  did  not 
provide  specific  data  in  support  of  its 
views. ^' 

While  Regulation  AC  may  lead  to 
some  additional  costs  for  brokers, 
dealers,  and  covered  persons,  we 
continue  to  believe  that  any  costs 
should  not  be  significant.  In  light  of 
current  requirements  for  broker-dealers 
under  SRO  rules,  the  Commission 
estimates  that,  beyond  the  paperwork 
costs  described  above,  any  additional 
costs  to  broker-dealers  that  would  result 
from  the  required  certifications  and 
disclosures  would  be  minimal.  In  the 
Proposing  Release,  the  staff  estimated 
that  broker-dealers  publish 
approximately  657,000  research  reports 
per  year.  One  commenter  provided 
information  that  suggests  that  broker- 
dealers  publish  as  many  as  1,375,865 
research  reports  per  year.^^  Given  the 
refined  scope  of  Regulation  AC,  the  staff 
believes  that  these  two  estimates 
represent  a  reasonable  range  with  which 
to  estimate  research  reports  affected  by 


the  rule.  Accordingly,  the  Commission 
estimates  the  total  direct  costs  to  be 
approximately  $2.5  million  to  $4.7 
million.^ '  In  addition,  because  the  nUe 
is  minimally  burdensome,  the 
Commission  believes  that,  beyond  the 
paperwork  costs  described  above,  any 
additional  costs  to  associated  persons 
that  would  result  from  certifications  and 
disclosures  would  be  minimal. 

Moreover,  with  respect  to  the 
compensation  certifications  and 
disclosures  that  are  required  by 
Regulation  AC,  broker-dealers  are 
already  required  to  make  certain 
disclosures  regarding  research  aiialyst 
compensation  under  SRO  rules.  For 
example,  SRO  rules  currently  require 
that  firms  disclose  in  research  reports  if 
the  associated  person  preparing  the 
report  received  compensation  that  is 
based  upon  (among  other  factors)  the       - 
member's  overall  investment  banking 
revenues.^*  Further,  SRO  rules  prohibit 
members  from  offering  favorable 
research  to  a  company  as  consideration 
or  inducement  for  the  receipt  of 
business  or  for  compensation.'^ 
Additionally,  Exchange  Act  Rule  17a- 
3(a)(19)  currently  requires  broker- 
dealers  to  maintain  a  record  of  all 
agreements  pertaining  to  the 
relationship  between  each  associated 
person  and  the  broker-dealer,  including 
a  summary  of  each  associated  person's 
compensation  arrangement  or  plan. 

In  response  to  commenters'  concerns, 
we  modified  the  proposed  rule  text  to 
include  a  definition  of  "covered 
person,"  which  limits  the  scope  of  the 
regulation's  application.  Rule  504  of 
Regulation  AC  requires  broker-dealers  to 
notify  its  associated  persons  that  issue 
research -reports  as  to  whether  the 
broker-dealer  maintains  and  enforces 
written  policies  and  procedures 
reasonably  designed  to  prevent  the 
broker  or  dealer  or  any  of  its  controlling 


'"  See  Thomson  Financial. 

'^  Sep  Thomson  Financial  and  footnote  63  for  a 
discussion  of  revisions  to  the  original  estimate. 


''The  total  burden  range  of  approximately  $2.5 
million  to  $4.7  million  is  obtained  by  applying  both 
the  low  and  the  high  research  report  estimates. 
Costs  are  proportionate  to  the  number  of  research 
reports  assumed  to  be  issued  each  year.  For 
purposes  of  the  Paperwork  Reduction  Act  analysis, 
we  used  the  estimate  of  1.375.865  research  reports 
to  obtain  the  high  end  of  the  burden  range.  If  we 
instead  substitute  the  low  estimate  of  657,000 
research  reports  in  place  of  the  high  estimate,  the 
low  end  of  the  burden  range  is  approximately  S2.5 
million.  The  low  research  report  estimate  is 
approximately  48%  of  the  high  estimate  and  the 
resulting  total  annual  cost  burden  is  approximately 
S2.5  million  (SI. 337.278  for  broker-dealers  to 
comply  with  the  research  report  requirements  ♦ 
S643,853  for  investment  advisers  to  comply  with 
the  research  report  requirements  +  $42,039  for 
broker-dealers  to  comply  with  the  public 
appearance  requirements  +  $513,427  for  broker- 
dealers  to  comply  with  the  notification 
requirements  =  $2,536,596). 

'«NASD  2711(h)(2)(A)(i):  NYSE  472(k)(2). 

"  NASD  Rule  271 1(e):  NYSE  Rule  472(g). 
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persons,  officers,  or  employees  from 
influencing  the  activities  of  research 
analysts  and  the  content  of  research 
reports  prepared  by  the  associated 
person,  and  to  inform  associated 
persons  as  toVrhether  the  associated 
person  has  any  officers  (or  persons 
performing  similar  functions)  or 
employees  in  common  with  the  broker 
or  dealer  who  can  influence  the 
activities  of  research  analysts  or  the 
content  of  research  reports  and,  if  so, 
the  identity  of  those  persons.  Broker- 
dealers  may  incur  costs  in  providing 
this  notification  to  each  of  its  associated 
persons.  As  noted  previously,  the  staff 
estimates  that  the  paperwork  costs  for 
broker-dealers  of  complying  with  the 
notification  requirements  in  dollars 
would  be  approximately  $513,427.00. 
Any  additional  costs  should  not  be 
significant  in  part  because  associated 
persons  of  an  SRO  member  are  required 
under  SRO  rules  to  provide  prompt 
notice  to  his  or  her  employer  of 
employment  with  any  other  persons  as 
a  result  of  a  business  activity.'* 

With  respect  to  public  appearances, 
current  SRO  rules  require  analysts  to 
make  certain  disclosures  during  public 
appearances,  such  as  the  member's  or 
the  analyst's  ownership  interests  in  the 
subject  company.  SRO  rules  also  require 
analysts  to  disclose  any  other  actual, 
material  conflict  of  interest  of  which  the 
research  analyst  knows,  or  has  reason  to 
know,  at  the  time  of  the  pubUc 
appearance.'' 

Broker-dealers  should  already  have  in 
place  procedures  necessary  to  comply 
with  many  components  of  Regulation 
AC  due  to  existing  obligations  under 
SRO  rules,  although  these  procedures 
might  require  some  minor  modifications 
to  conform  with  Regulation  AC.  As 
noted  previously,  the  Commission 
estimates  that  the  annual  paperwork 
costs  in  dollars  of  complying  with  the 
regulation  would  be  approximately 
$4,682,821. 

B.  Benefits 

We  believe  that  investor  confidence  in 
the  integrity  of  research  has  suffered 
because  there  is  evidence  that,  in  some 
cases,  research  analyst  objectivity  has 
been  compromised  due  to,  among  other 
things,  analysts'  personal  compensation 
and  firms'  investment  banking 
relationships  with  issuers  that  are  the 
subjects  of  research  reports.  Requiring 
research  analysts  to  certify  that  the 
views  expressed  in  research  reports 
reflect  their  personal  views,  and 
requiring  disclosure  of  information 
regarding  whether  analyst  compensation 


is  related  to  the  specific 
recommendations  made,  should  help 
bolster  investor  confidence  in  the 
quality  of  research.  This,  in  turn,  should 
help  increase  investor  confidence  in  the 
securities  markets. 

The  Commission  requested  comment 
on  whether  the  certification  and 
disclosure  requirements,  if  adopted, 
would  promote  investor  confidence  in 
the  views  expressed  by  research 
analysts  and  provide  investors  with 
useful  information  with  which  to 
evaluate  potential  biases.  Ten 
conunenters  expressed  support  for 
Regulation  AC.  Generally,  these 
commenters  were  of  the  view  that 
Regulation  AC  would  promote  the 
integrity  of  research  and  investor 
confidence.'*  Three  commenters  did  not 
agree  that  Regulation  AC  wouldadvance 
investor  protection  and/or  investor 
confidence  to  any  significant  degree. '° 

Regulation  AC  requires  that  broker- 
dealers  and  covered  persons  include 
certifications  in  research  reports 
regarding  the  truthfulness  of  the  views 
expressed  in  research  reports  and 
whether  or  not  the  analyst  received 
compensation  in  connection  with  his  or 
her  specific  recommendations  or  views. 
Many  investors  rely  on  the  research 
reports  and  recommendations  provided 
by  their  brokers  and  covered  persons. 
To  the  extent  that  the  Regulation  AC 
requires  disclosures  that  provide  more 
transparency  than  provided  by  current 
regulation,  these  disclosures  should 
provide  investors  with  important 
information  with  which  to  determine 
the  value  of  the  research  available  to 
them.«° 

Regulation  AC  may  result  in  an 
increase  in  the  overaJl  quality  of  the 
research  available  to  the  public  because 
broker-dealers  and  covered  persons 
would  be  in  violation  of  Regulation  AC 
when  issuing  research  reports  unless  the 
reports  include  the  required 
certifications  and  disclosures.  The 
requirement  that  the  research  analyst  (or 
analysts)  primarily  responsible  for 
preparing  the  research  report  personally 
certify  that  the  views  expressed  in  the 
report  accm^tely  reflect  his  or  her 
personal  views  creates  an  incentive  for 
analysts  to  examine,  even  more 
carefully,  the  basis  and  foundations  for 
his  or  her  recommendations  in 
preparing  research  reports. 

Regulation  AC  may  also  result  in  an 
increase  in  the  quality  of  research 
because  of  competitive  reasons.  Firms 


'6  See  NASD  Rule  3030. 

"NASD  Rule  2711(h);  NYSE  472(k)(l}. 


'"  See  AIMR,  CSFB.  Goldman.  ICAA.  ICl,  Merrill. 
SIA,  SSB.  Schwab,  and  TBMA. 

'"See  David  Norr.  NASAA.  and  Thomson 
Financial. 

8"  See  Securities  Exchange  Act  Release  No.  45908 
(May  10.  2002),  67  FR  34968  (May  16.  2002). 


that  publish  research  reports  that  do  not 
contain  certain  analyst  certifications 
will  be  in  violation  of  the  regulation, 
and  firms  whose  research  analysts' 
compensation  is  related  to  the  specific 
recommendations  or  views  provided  in 
research  reports  (to  the  extent  allowed 
by  SRO  rules)  may  lose  some  business 
to  firms  that  are  less  confUcted. 
R^ulation  AC  is  intended  to  enhance 
investor  confidence  in  the  integrity  of 
the  research  available  to  them.  We 
beUeve  that  by  requiring  research 
analysts  to  certify  as  to  the  truthfulness 
of  the  views  expressed  in  research 
reports,  investor  confidence  in  the 
securities  markets  should  be  enhanced, 
thereby  leading  to  the  benefit  of  more 
liquid  and  efficient  markets.  The 
Commission  does  not  have  data  to  * 
quantify  the  value  of  the  benefits 
described  above.  The  Commission 
requested,  but  did  not  receive,  comment 
on  how  it  may  quantify  these  benefits. 
The  Commission  also  requested,  but  did 
not  receive,  comment  concerning  any 
benefits,  not  already  identified,  that  may 
result  frt>m  the  adoption  of  Regulation 
AC. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,''^  the 
Commission  certified  that  Regulation 
AC  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  supporting  the  certification, 
were  set  forth  in  the  Proposing  Release. 

The  Commission  solicited  comments 
on  the  potential  impact  of  Regulation 
AC  on  small  entities  in  the  F*roposaL  No 
comments  were  received  that  discussed 
the  Regulatory  Flexibility  Act 
Certification.  However,  in  response  to 
other  comments,  the  Commission  has 
revised  its  estimates  and  believes  that     « 
the  total  burden  in  hoiu^  required  to 
comply  with  proposed  Regulation  AC 
would  be  approximately  5.78  hours  per 
year,  per  small  firm,  as  compared  to  the 
original  estimate  of  two  hours  and  two 
minutes  per  year,  per  small  firm. 

VI.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  »2 
requires  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition. 


8>  5  U.S.C.  605(b). 

<^  15  U.S.C.  section  78c(f). 
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and  capital  formation.  In  addition, 
section  23(a)(2J'»'  of  the  Exchange  Act 
requires  the  Commission  to  consider  the 
impact  any  rule  would  have  on 
competition.  Further,  the  law  requires 
that  the  Commission  not  adopt  any  rule 
that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

In  the  Proposing  Release,  the 
Commission  solicited  comment  on  the 
proposal's  effect  on  competition, 
efficiency,  and  capital  formation.  Three 
commenters  believed  that  Regulation 
AC  would  impose  an  inappropriate 
burden  on  competition."''  One 
commenter  asserted  that  the  scope  of 
Regulation  AC  was  overly  broad  and 
would  apply  unnecessarily  to,  and  be  an 
onerous  burden  on,  broker-dealer  firms 
that  are  not  subject  to  the  conflicts  the 
regulation  is  designed  to  address.""' 
Another  commenter  asserted  that 
Regulation  AC  may  serve  as  a  barrier  to 
entry  and  an  impediment  to  competition 
for  firms  seeking  to  provide  an 
alternative  to  sell-side  research."'' 

Regulation  AC  is  intended  to  enhance 
investor  confidence  in  the  integrity  of 
the  research  available  to  them.  Further, 
we  have  modified  the  rule  from  the 
proposal  and  have  limited  the  scope  of 
its  application.  We  believe  that 
requiring  broker-dealers  and  covered 
persons  to  include  analyst  certifications 
in  research  reports,  as  well  as  the  other 
disclosures  required  by  Regulation  AC, 
should  enhance  investor  confidence  in 
the  securities  markets,  thereby  leading 
to  a  more  efficient  market. 

The  Commission  has  considered 
Regulation  AC  in  light  of  the  standards 
in  section  23(a)(2)  and  believes  that  it 
would  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  As 
discussed  above  in  the  Cost-Benefit 
section,  the  Commission  recognizes  that 
Regulation  AC  may  lead  to  some 
additional  costs  for  broker-dealers  and 
covered  persons.  On  balance,  we  think 
that  the  application  of  Regulation  AC  is 
tailored  to  those  situations  where  the 
conflicts  are  most  likely  to  affect 
research.  As  such,  we  do  not  believe 
that  the  rule  would  create  an 
unreasonable  burden  on  competition. 
Further,  we  believe  that  providing  the 
benefits  that  will  result  from  the  rule  in 
those  conflict-laden  situations  will 
further  the  purposes  of  the  rule, 


"  15  U.S.C.  section  78w(a)(2). 
"■*  See  Alliance.  Inveslorside,  and  Thomson 
Financial. 
•* Sep  Alliance. 
"*  See  Inveslorside. 


including  enhancing  investor 
confidence  in  the  market,  thereby 
leading  to  a  more  efficient  market. 

VII.  Statutory  Authority 

RegulaHon  AC  is  being  adopted 
pursuant  to  sections  3,  15,  17,  and  23  of 
the  Exchange  Act  and  pursuant  to 
sections  17  and  19  of  the  Securities  Act. 

Text  of  the  Rule 

List  of  Subjects  in  17  CFR  Part  242 

Brokers,  Securities. 

For  the  reasons  set  out  in  the 
preamble,  Title  17,  Chapter  II,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  242— REGULATIONS  M.  ATS, 
AND  AC  AND  CUSTOMER  MARGIN 
REQUIREMENTS  FOR  SECURITY 
FUTURES 

1.  The  authority  citation  for  part  242 
continues  to  be  read  as  follows: 

Authority:  15  U.S.C.  77g,  77qta).  77s(a). 
78b,  780.  78g((;)(2),  78i(a).  78).  78k-l(r),  78/, 
78m,  78mm,  78n,  78o(b).  78q(c).  78o(g), 
78q(a),  78q(b),  78q(h),  78w(a).  78dd-l.  80a- 
23.  80a-29,  and  80a-,17. 

2.  The  part  heading  for  part  242  is 
revised  as  set  forth  above. 

3.  Part  242  is  amended  by  adding 
Regulation  AC,  §§  242.500  through 
242.505  to  read  as  follows: 

Sec. 

242.500  Dermitions. 

242.501  Cerlifications  in  connection  with 
research  repqrts. 

242.502  Certifications  in  connection  with 
public  appearances. 

242.503  Certain  foreign  research  reports. 

242.504  Notification  to  associated  persons. 

242.505  Exclusion  for  news  media. 

Regulation  AC — Analyst  Certification 

§  242.500    Definitions. 

For  purposes  of  Regulation  AC 
(§§  242.500  through  242.505  of  this 
chapter)  the  term: 

Covered  person  of  a  broker  or  dealer 
means  an  associated  person  of  that 
broker  or  dealer  but  does  not  include: 

(1)  An  associated  person: 

(i)  If  the  associated  person  has  no 
officers  (or  persons  performing  similar 
functions)  or  employees  in  common 
with  the  broker  or  dealer  who  can 
influence  the  activities  of  research 
analysts  or  the  content  of  research 
reports;  and 

(ii)  If  the  broker  or  dealer  maintains 
and  enforces  written  policies  and 
procedures  reasonably  designed  to 
prevent  the  broker  or  dealer,  any 
controlling  persons,  officers  (or  persons 
performing  similar  functions),  and 
employees  of  the  broker  or  dealer  from 


influencing  the  activities  of  research 
analysts  and  the  content  of  research 
reports  prepared  by  the  associated 
person. 

(2)  An  associated  person  who  is  an 
investment  adviser: 

(i)  Not  registered  with  the 
Commission  as  an  investment  adviser 
because  of  the  prohibition  of  section 
203A  of  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-3a);  and 

(ii)  Not  registered  or  required  to  be 
registered  with  the  Commission  as  a 
broker  or  dealer. 

Note  to  deBnition  of  covered  person:  An 

associated  person  of  a  broker  or  dealer  who 
is  not  a  covered  person  continues  to  be 
subject  to  the  federal  securities  laws, 
including  the  anti-fraud  provisions  of  the 
federal  securities  laws. 

Foreign  person  means  any  person  who 
is  not  a  U.S.  person. 

Foreign  security  means  a  security 
issued  by  a  foreign  issuer  for  which  a 
U.S.  market  is  not  the  principal  trading 
market. 

Public  appearance  means  any 
participation  by  a  research  analyst  in  a 
seminar,  forum  (including  an  interactive 
electronic  forum),  or  radio  or  television 
or  other  interview,  in  which  the 
research  analyst  makes  a  specific 
recommendation  or  provides 
information  reasonably  sufficient  upon 
which  to  base  an  investment  decision 
about  a  security  or  an  issuer. 

Registered  broker  or  dealer  means  a 
broker  or  dealer  registered  or  required  to 
register  pursuant  to  section  15  or  section 
T5B  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78o  or  78o-4)  or  a 
government  securities  broker  or 
government  securities  dealer  registered 
or  required  to  register  pursuant  to 
section  15C(a)(l){A)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78o- 
5(a)(1)(A)). 

Research  analyst  means  any  natural 
person  who  is  primarily  responsible  for 
the  preparation  of  the  content  of  a 
research  report. 

Research  report  means  a  written 
communication  (including  an  electronic 
communication)  that  includes  an 
analysis  of  a  security  or  an  issuer  and 
provides  information  reasonably 
sufficient  upon  which  to  base  an 
investment  decision. 

Third  party  research  analyst  means: 

(1)  With  respect  to  a  broker  or  dealer, 
any  research  analyst  not  employed  by' 
that  broker  or  dealer  or  any  associated     ' 
person  of  that  broker  or  dealer;  and 

(2)  With  respect  to  a  covered  person 
of  a  broker  or  dealer,  any  research 
analyst  not  employed  by  that  covered 
person,  by  the  broker  "or  dealer  with 
whom  that  covered  person  is  associated. 
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or  by  any  other  associated  person  of  the 
broker  or  dealer  with  whom  that 
covered  person  is  associated. 

United  States  has  the  meaning  ' 
contained  in  §  230.902(1)  of  this  chapter. 

U.S.  person  has  the  meaning 
contained  in  §  230.902(k)  of  this 
chapter. 

§  242.501    Certifications  in  connection  with 
research  reports. 

(a)  A  broker  or  dealer  or  covered 
person  that  publishes,  circulates,  or 
provides  a  research  report  prepared  by 

a  research  analyst  to  a  U.S.  person  in  the 
United  States  shall  include  in  that 
research  report  a  cle^  and  prominent 
certification  by  the  research  analyst 
containing  the  following: 

(1)  A  statement  attesting  that  all  of  the 
views  expressed  in  the  research  report 
accurately  reflect  the  research  analyst's 
personal  views  about  any  and  all  of  the 
subject  securities  or  issuers;  and 

(2)(i)  A  statement  attesting  that  no 
part  of  the  research  analyst's 
compensation  was,  is,  or  wiH  be, 
directly  or  indirectly,  related  to  the 
specific  recommendations  or  views 
expressed  by  the  research  analyst  in  the 
research  report;  or 

(ii)  A  statement: 

(A)  Attesting  that  part  or  all  of  the 
research  analyst's  compensation  was,  is, 
or  will  be,  directly  or  indirectly,  related 
to  the  specific  recommendations  or 
views  expressed  by  the  research  analyst 
in  the  research  report; 

(B)  Identifying  the  source,  amoimt, 
and  purpose  of  such  compensation;  and 

(C)  Fiulher  disclosing  that  the 
compensation  could  influence  the 
recommendations  or  views  expressed  in 
the  research  report. 

(b)  A  broker  or  dealer  or  covered 
person  that  publishes,  circulates,  or 
provides  a  research  report  prepared  by 
a  third  party  research  analyst  to  a  U.S. 
person  in  the  United  States  shall  be 
exempt  from  the  requiremehts  of  this 
section  with  respect  to  such  research 
report  if  the  following  conditions  are 
satisfied: 

(1)  The  employer  of  the  third  party 
research  analyst  has  no  officers  (or 
persons  performing  similar  functions)  or 
employees  in  common  with  the  broker 
or  dealer  or  covered  person;  and 

(2)  The  broker  or  dealer  (or,  with 
respect  to  a  covered  person,  the  broker 
or  dealer  with  whom  the  covered  person 
is  associated)  maintains  and  enforces 
written  policies  and  procedures 
reasonably  designed  to.prevent  the 


broker  or  dealer,  any  controlling 
persons,  officers  (or  persons  performing 
similar  functions),  and  employees  of  the 
broker  or  dealer  from  influencing  the 
activities  of  the  third  party  research 
analyst  and  the  content  of  research 
reports  prepared  by  the  third  party 
research  analyst. 

§  242.502    Certifications  in  connection  with 
public  appearances. 

(a)  If  a  broker  or  dealer  publishes, 
circulates,  or  provides  a  research  report 
prepared  by  a  research  analyst 
employed  by  the  broker  or  dealer  or 
covered  person  to  a  U.S.  person  in  the 
United  States,  the  broker  or  dealer  must 
make  a  record  within  30  days  after  any 
calendar  quarter  in  which  the  research 
analyst  made  a  public  appearance  that 
contains  the  following: 

(1)  A  statement  by  the  research 
analyst  attesting  that  the  views 
expressed  by  the  research  analyst  in  all 
public  appearances  during  the  calendar 
quarter  accurately  reflected  the  research 
analyst's  personal  views  at  that  time 
about  any  and  all  of  the  subject 
securities  or  issuers;  and 

(2)  A  statement  by  ihe  research 
analyst  attesting  that  no  part  of  the 
research  analyst's  compensation  was,  is, 
or  will  be,  directly  or  indirectly,  related 
to  the  specific  recommendations  or 
views  expressed  by  the  research  analyst 
in  such  public  appearances. 

(b)  If  the  broker  or  dealer  does  not 
obtain  a  statement  by  the  research 
analyst  in  accordance  with  paragraph  (a) 
of  this  section: 

(1)  The  broker  or  dealer  shall 
promptly  notify  in  writing  its  examining 
authority,  designated  pursuant  to 
section  17(d)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78q{d))  and 

§  240.17d-2  of  this  chapter,  that  the 
research  analyst  did  not  provide  the 
certifications  specified  in  paragraph  (a) 
of  this  section;  and 

(2)  For  120  days  following  notification 
pursuant  to  paragraph  (b)(1)  of  this 
section,  the  broker  or  dealer  shall 
disclose  in  any  research  report  prepared 
by  the  research  analyst  and  published, 
circulated,  or  provided  to  a  U.S.  person 
in  the  United  States  that  the  research 
analyst  did  not  provide  the 
certifications  specified  in  paragraph  (a) 
of  this  section. 

(c)  In  the  case  of  a  research  analyst 
who  is  employed  outside  the  United 
States  by  a  foreign  person  located 
outside  the  United  States,  this  section 
shall  only  apply  to  a  public  appearance 


while  the  research  analyst  is  physically 
present  in  the  United  States. 

(d)  A  broker  or  dealer  shall  preserve 
the  records  specified  in  paragraphs  (a) 
and  (b)  of  this  section  in  accordance 
with  §  240.17a—4  of  this  chapter  and  for 
a  period  of  not  less  than  3  years,  the  first 
2  years  in  an  accessible  place. 

§  242.503    Certain  foreign  research  reports. 

A  foreign  person,  located  outside  the 
United  States  and  not  associated  with  a 
registered  broker  or  dealer,  who 
prepares  a  research  report  concerning  a 
foreign  security  and  provides  it  to  a  U.S. 
person  in  the  LJnited  States  in 
accordance  with  the  provisions  of 
§  240.1 5a-6(a)(2)  of  this  chapter  shall  be 
exempt  from  the  requirements  of  this 
regulation. 

§242.504    Notification  to  associated 
persons. 

A  broker  or  dealer  shall  notifS'  any 
person  with  whom  that  broker  or  dealer 
is  associated  who  publishes,  circulates, 
or  provides  research  reports: 

(a)  Whether  the  broker  or  dealer 
niaintains  and  enforces  written  policies 
and  procedures  reasonably  designed  to 
prevent  the  broker  or  dealer,  any 
controlling  persons,  officers  (or  persons 
performing  similar  functions),  or 
employees  of  the  broker  or  dealer  from 
influencing  the  activities  of  research 
analysts  and  the  content  of  research 
reports  prepared  by  the  associated 
person;  and 

(b)  Whether  the  associated  person  has 
any  officers  (or  persons  performing 
similar  functions)  or  employees  in 
common  with  the  broker  or  dealer  who 
can  influence  the  activities  of  research 
analysts  or  the  content  of  research 
reports  and,  if  so,  the  identity  of  those 
persons. 

§  242.505    Exclusion  for  news  media. 

No  provision  of  this  Regulation  AC 
shall  apply  to  any  person  who: 

(a)  Is  the  publisher  of  any  bona  fide 
newspaper,  news  magazine  or  business 
or  financial  publication  of  general  and 
regular  circulation;  and 

(b)  Is  not  registered  or  required  to  be 
registered  with  the  Commission  as  a 
broker  or  dealer  or  investment  adviser. 

Dated:  February  20.  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretari'. 

(FR  Doc.  03-4576  Filed  2-26-03:  8:45  am) 
BILLING  CODE  801(M>1-P 


Thursday, 
February  27,  2003 


Part  IV 


F 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  93 

Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free  Zones; 
Final  Rule 


9496  Federal  Register / Vol.  68,  No.  39 /Thursday.  February  27,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  93 

Doclcet  No.  FAA-2001-8690 

RIN2120-AG74 

■Modification  of  the  Dimensions  of  the 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free 
Zones 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  On  April  4.  2000,  the  FAA 
published  two  final  rules  regarding 
commercial  air  tour  operations  over 
Grand  Canyon  National  Park  (GCNP). 
The  first  rule,  Commercial  Air  Tour 
Limitation  in  Grand  Canyon  National 
Park  Special  Flight  Rules  Area,  limited 
the  number  of  commercial  air  tour 
operations  th^t  may  be  flown  in  the 
GCNP  S{fecial  Flight  Rules  Area  (SFRA) 
on  an  annual  basis.  This  rule  became 
effective  on  May  4,  2000.  The  second 
rule.  Modification  of  the  Dimensions  of 
the  Grand  Canyon  National  Park  Special 
Flight  Rules  Area  and  Flight  Free  Zones,^ 
modified  the  airspace  in  the  SFRA  to 
accommodate  a  new  .route  system  for 
commercial  air  tour  operations  and  to 
expand  the  amount  of  overall  airspace 
protected  by  flight  fi-ee  zones.  This  rule 
initially  was  scheduled  to  become 
effective  December  1 ,  2000.  After 
several  delays,  the  new  routes  and 
airspace  were  adopted  for  the  west  end 
of  the  GCNP  SFRA  on  April  19,  2001. 
The  routes  and  airspace  on  the  east  end 
of  the  GCNP  SFRA  have  been  delayed 
several  times  since  the  adoption  of  the 
final  rule.  In  December  2001,  the  FAA 
delayed  the  east  end  routes  and  airspace 
until  February  20,  2003.  This  rule  stays 
14  CFR  93.305  (a)  and  (b)  of  the 
Airspace  Modification  Final  Rule  for  the 
east  end  of  the  GCNP  until  February  20. 
2006. 

DATES:  Effective  February  20,  2003,  14 
CFR  93.305  (a)  and  (b)  are  stayed  until 
February  20,  2006.  This  rule  was 
originally  published  at  61  FR  69330  on 
December  31,  1996,  and  amended  April 
4.  2000(65  FR  17736). 
ADDRESSES:  You  may  view  a  copy  of  this 
final  rule,  Modification  of  the 
Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones,  through  the 
Internet  at:  http://dms.dot.gov.  You  may 
also  review  the  public  dockets  on  this 
regulation  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  The  Docket  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation,  400  7th 
St.,  SW.,  Room  401.  Washington,  DC 
20590. 

As  an  alternative,  you  may  search  the 
Federal  Register's  Internet  site  at 
http://www.access.gpo.gov/su_docsioT 
access  to  this  final  rule. 

You  may  also  request  a  paper  copy  of 
this  final  rule  from  the  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW..  Washington,  DC  20591,  or  by 
calling  (202)  267-9680. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Stephens,  Flight  Standards  Service, 
(AFS-200)  Federal  Aviation 
Administration,  Seventh  and  Maryland 
Streets,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  267-7493. 
SUPPLEMENTARY  INFORMATION: 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out  . 
more  about  SRRFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  ff-AWA- 
SBREFA@faa.gov. 

Background 

On  April  4,  2000,  the  Federal 
Aviation  Administration  published  two 
final  rules,  the  Modification  of  the 
Dimensions  of  the  Grand  Canyon     • 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones  (Airspace 
Modification),  and  the  Commercial  Air 
Tour  Limitation  in  the  Grand  Canyoti 
National  Park  Special  Flight  Rules  Area 
(Commercial  Air  Tour  Limitation).  See 
65  FR  17736;  65  FR  17708;  April  4, 
2000.  The  FAA  also  published 
concurrently  a  notice  of  availability  of 
Commercial  Routes  for  the  Grand 
Canyon  National  Park  (Routes  Notice). 
See  65  FR  17698,  April  4,  2000.  The 
Commercial  Air  Tour  Limitations  final 
rule  was  implemented,  effective  May  4, 
2000.  The  Airspace  Modification  final 
rule  and  the  routes  set  forth  in  the 
Notice  of  Availability  were  scheduled  to 
become  effective  December  1,  2000.  The 
Final  Supplemental  Environinental 
Assessment  for  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 


Park  (SEA)  was  completed  on  February 
22,  2000,  and  the  Finding  of  No 
Significant  Impact  was  issued  on 
February  25,  2000. 

Following  the  publication  of  the  final 
rules,  the  United  States  Air  Tom- 
Association  and  seven  air  tour  operators 
petitioned  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  to 
review  the  rules.  See  US  AT  A  v.  FAA.  et. 
al.  (Docket  No.  00-1201).  During  the 
coiuse  of  this  litigation,  the  USATA 
raised  new  safety  concerns  regarding  the 
new  routes  in  the  east  end  of  the  GCNP 
SFRA.  As  a  result,  the  FAA  first  delayed 
implementation  of  the  routes  until 
December  28,  2000  (November  20,  2000; 
65  FR  69848)  so  that  it  could  evaluate 
the  new  issues.  During  this  evaluation, 
the  FAA  determined  that  modifications 
could  be  made  to  the  routes  to  enhance 
safety.  On  December  13.  2000,  the  FAA 
published  a  second  Notice  of 
Availability  seeking  comment  on 
proposed  changes  to  routes  in  the  east- 
end  of  the  GCNP  SFRA  (65  FR  78071). 
Subsequently,  the  FAA  delayed  the 
implementation  of  the  routes  until  April 
1.  2001.  (66  FR  2001.  January  4.  2001). 

During  the  comment  period  for  the 
second  Notice  of  Availability,  additional 
safety  concerns  were  raised  regarding 
the  proposed  revisions  to  the  east  end 
routes.  Consequently,  the  FAA  decided 
to  implement  the  modifications  to  the 
route  structure  of  the  GCNP  SFRA  in 
two  phases.  First,  on  April  19,  2001,  the 
FAA  implemented  the  routes  and 
airspace  in  the  west-end  (defined  as  all 
areas  of  the  SFRA  west  of  the  Dragon 
corridor)  of  the  GCNP  SFRA  that 
originally  were  published  on  April  4, 
2000.  Also,  on  April  19,  2001,  the  SFRA 
boundary  in  the  eastern  part  of  the 
GCNP  SFRA  over  the  Navajo  Nation 
lands  was  extended  five  miles  to  the 
east.  Second,  the  route  structure  on  the 
east-end  (Dragon  Corridor  and  all 
airspace  east  of  that  Corridor)  in  the 
GCNP  SFRA  was  stayed  until  December 
1,  2001,  to  enable  the  FAA  and  NFS  to 
determine  what  changes  should  be 
made  in  the  east  end  of  GCNP.  In 
December  2001,  the  east  end  route 
structure  was  again  stayed  until 
February  20.  2003.  (66  FR  63293. 
December  5,  2001).  Accordingly,  the 
routes  now  flown  remain  almost  exactly 
as  that  shown  under  Special  Federal 
Aviation  Regulation  (SFAR)  50-2.  with 
only  slight  modification  to  certain  entry 
and  exit  points. 

In  a  case  decided  on  August  16,  2002, 
(U.S.  Air  Tour  Association,  et  al.  v. 
Federal  Aviation  Administration,  298 
F.3d  997),  the  U.S.  Court  of  Appeals  for 
\hfi  District  of  Columbia  concluded  that 
the  FAA's  use  of  an  "average  annual 
day"  in  lieu  of  "any  given  day,"  in 
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measuring  substantial  restoration  of 
natural  quiet  at  Grand  Canyon  National 
Park  "appears  inconsistent  with  both 
the  [National]  Park  Service's  definition 
of  the  term  and  the  premise  on  which 
that  definition  was  based."  The  Court 
also  determined  that  the  FAA's 
explanation  for  excluding  non-tour 
aircraft  in  its  noise  modeling  was 
inadequate  and  that  the  FAA  had  not 
provided  sufficient  evidence  to 
conclude  that  noise  from  non-tour 
aircraft  did  not  impact  the  calculations 
of  substantial  restoration  of  natural 
quiet  achieved  in  GCNP.  The  court 
remanded  the  matter  to  the  FAA  for 
further  proceedings  consistent  vdth  its 
opinion. 

Once  the  FAA  obtains  guidance  from 
the  NFS  concerning  the  appropriate  way 
to  measure  noise  in  the  park  and 
determines  how  to  address  non-air  tour 
aircraft  noise,  the  FAA  and  NFS  will 
conduct  the  necessary  environmental 
analysis  and  review  process.  FAA  and 
NPS  may  initiate  supplemental 
rulemaking  to  consider  further 
modifications  to  the  east-end  routes  and 
the  west-end  routes  to  achieve 
substantial  restoration  of  natural  quiet 
in  the  GCNP.  The  GCNP  Noise  Model 
Validation  project  has  begun  to  yield 
data  that  suggests  there  may  be  a  need 
to  recalibrate  the  Integrated  Noise 
Model  (INM)  for  use  in  the  GCNP. 
Recalibration  of  the  INM  would  affect 
the  determination  of  how  much  natural 
quiet  has  already  been  restored  and  the 
benefits  of  pursing  the  alternative  of 
quiet  technology  and  may  warrant 
public  notice  and  an  opportunity  for 
review  and  comment. 

Following  a  recent  congressional 
hearing  on  Grand  Canyon  overflights, 
the  FAA  and  NPS  are  also  considering 
a  dispute  resolution  process  to  assist  in 
developing  measures  to  fulfill  the 
mandate  under  the  National  Park 
Overflights  Act.  Because  this  process  is 
not  complete,  and.  based  on  prior 
experience,  we  believe  it  could  take 
several  years  to  resolve  all  of  the  issues . 
and  complete  the  necessary 
environmental  review  and  any 
additional  rulemaking  process,  it  is 
necessary  to  stay  14  CFR  93.305  (a)  and 
(b)  as  they  apply  to  the  east  end  of 
GCNP  until  February  20,  2006.  The  FAA 
and  the  NPS  will  work  to  resolve  the 
issues  remanded  by  the  court  together 
with  the  issues  surrounding  the  routes. 

The  FAA  notes  that  the  changes  to  the 
routes  and  airspace  in  the  west  end  of 
GCNP  finalized  in  the  April  2000  rule 
have  been  in  effect  since  April  19,  2001. 
Those  changes  were  implemented  to 
further  the  goal  of  substantial 
restoration  of  natural  quiet  in  GCNP. 


Immediate  Effective  Date 

The  FAA  finds  that  good  cause  exists 
under  5  U.S.C.  553(d)  for  this  final  rule 
to  become  a  final  rule  upon  issuance. 
The  FAA  notes  that  the  stay  only  affects 
the  east  end  of  the  GCNP  SFRA;  changes 
to  the  west  end  have  been  in  effect  since 
April  19,  2001. 

Environmental  Review 

In  March  2001.  the  FAA  completed  a 
written  reevaluation  (WR)  of  the 
February  22,  2000  Final  Supplemental 
Environmental  Assessment  (FSEA)  for 
Special  flight  rules  in  the  Vicinity  of 
Grand  Canyon  National  Park  (GCNP). 
The  WR  examined  the  potential 
environmental  impacts  associated  with 
a  phased  implementation  of  the 
Airspace  rule  and  the  Commercial  Air 
Tour  Route  Modifications  described  in 
the  February  2000  FSEA.  This  phased 
approach  involved  implementation  of 
the  agency's  "preferred"  alternative  for 
airspace  and  air  tour  route  structures  as 
described  in  the  February  2000  FSEA 
for  the  GCNP  SFRA  west  of  Dragon 
Corridor.  Since  no  changes  to  the 
western  portion  of  the  GCNP  SFRA  as 
described  in  the  FSEA  occurred,  the 
impact  evaluation  for  the  "preferred" 
alternative  contained  in  the  FSEA 
remained  valid  for  the  stage-one 
airspace  and  routes  implementation  at 
the  west-end  of  the  GCNP  SFRA.  The 
WR  also  analyzed  the  planned 
implementation  of  the  stage-one 
eiirspace,  routes,  and  route 
modifications  on  the  east-end  and 
determined  that  they  were  not 
significant  changes  from  the  plans 
analyzed  under  the  "no  action" 
alternative  in  the  February  2000  FSEA. 
Therefore,  the  FAA  determined  that  the 
proposed  route  revisions  to  the  SFAR 
50-2  route  structiu-e  conformed  to  the 
"no  action"  alternative  analyzed  in  the 
FSEA.  The  FAA  determined  that  the 
data  and  analyses  contained  in  the 
February  2000  FSEA  were  still 
substantially  valid  and  all  pertinent 
conditions  and  requirements  of  the  prior 
approval  have  or  would  be  met  in  the 
April  2001  action. 

While  the  stay  of  the  east-end  route 
and  airspace  structiure  lessens  the 
percentage  of  the  GCNP  substantially 
restored  to  natural  quiet,  it  is  only  a 
temporary  delay.  In  addition,  given  that 
the  majority  of  the  revised  routes  and 
airspace  for  GCNP  were  implemented 
during  phase  one,  the  phased 
implementation  process  resulted  in  a 
gain  of  substantial  restoration  of  natural 
quiet  for  GCNP  as  described  in  the 
February  2000  FSEA. 

Therefore  for  the  above  reasons  and 
pursuant  to  FAA  Order  1050. ID, 


Paragraph  92,  the  FAA  determined  that 
the  contents  of  the  Final  Supplemental 
Environmental  Assessment  and  its, 
conclusions  issued  on  February  22, 
2000  were  still  valid.  Additionally,  the 
FAA  found  that  the  previous  Section 
106  Determination  of  No  Adverse  Effect 
to  Traditional  Cultxual  Properties 
identified  by  Native  Americans  issued 
for  the  FSEA  was  also  still  valid.  Copies' 
of  the  written  reevaluation  were  placed 
in  the  public  docket  for  the  April  2001 
rulemaking,  were  circulated  to 
interested  parties,  and  were  available  for 
inspection  at  the  same  time  and  location 
as  the  April  2001  final  rule.  The 
findings  of  the  March  2001  WR  remain 
valid  for  this  final  rule  staying  the 
provisions  of  14  CFR  93.305  (a)  and  (b). 

Economic  Analysis 

The  economic  analysis  completed  for 
the  final  rule  published  April  4.  2000 
evaluates  the  east-end  and  the  west-end 
operations  separately  since  these  are 
distinct  markets.  This  action  does  not 
affect  the  April  19,  2001 
implementation  of  the  west-end 
airspace  structiu-e,  and  the  economic 
anedysis  from  the  April  4,  2000- final 
rule  remains  valid.  At  this  time  the  FAA 
is  staying  the  implementation  of  the 
east-end  routes.  The  FAA  does  not 
consider  that  this  rulemaking  effort 
imposes  any  costs  on  the  public  since  it 
merely  stays  the  provisions  for  the  east 
end  of  GCNP.  Commercial  air  torn- 
operators  will  continue  to  use 
established  air  tour  routes.  Benefits  from 
reduced  aircraft  noise  in  the  east  end  of 
GCNP,  however,  will  be  delayed.  This 
rulemaking  is  not  a  final  action.  If  the 
agency  takes  a  final  action  that  is 
different  than  that  published  on  April  4, 
2000,  then  it  may  be  necessary  to 
complete  a  revised  economic 
evaluation. 

Initial  Regulatory  Flexibility 
Determination  and  Assessment 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organization,  and  government 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
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rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibiKty  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  final  rule  will  have  only  a  de 
minimus  cost  impact  on  the  certificate 
holders.  Accordingly,  piu-suant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small 
entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  (TAA)  of 
1979  prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
TAA  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 


foreign  goods  and  services  into  the 
United  States.  In  accordance  with  the 
above  Act  and  policy,  the  FAA  has 
assessed  the  potential  effect  of  this  final 
rule  and  has  determined  that  it  will 
have  only  a  domestic  impact  and 
therefore  no  effect  on  any  trade- 
sensitive  activity. 

Federalism  Implications 

This  amendment  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
would  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100' 


million  (adjusted  aimually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
proposals.  The  FAA  has  determined  that 
this  "rule  will  not  impose  any  imfunded 
mandates. 

List  of  Subjects  in  14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Adoption  of  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  amends  14  CFR 
part  93  as  follows: 

PART  93— SPECIAL  AIR  TRAFRC 
RULES  AND  AIRPORT  TRAFRC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120.  44101,  44111.  44701.  44709,  44711, 
44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507, 
47122, 47508, 47528-47531. 

2.  Section  93.305  is  amended  by 
staying  paragraphs  (a)  and  (b)  published 
on  December  31,  1996  (61  FR  69330), 
and  amended  on  April  4,  2000  (65  FR 
17736),  until  February  20,  2006. 

Issued  in  Washington,  DC  on  February  20, 
2003. 

Marion  Blakey, 
Administrator. 
IFR  Doc.  03-4495  Filed  2-24-03;  3:40  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  875 
RiN:  1029-AB99 

Abandoned  Mine  Land  Reclamation 
Notices 

AGENCY:  Offfce  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

SUMMARY:  We  are  revising  our 
regula'tions  governing  the  processing  of 
State  and  tribal  grant  applications  to 
build  public  facilities  using  Abandoned 
Mine  Land  (AML)  Reclamation  Funds. 
The  existing  regulations  require  us  to 
publish  a  Federal  Register  notice 
whenever  we  receive  a  grant  application 
to  build  a  public  facility.  We  are 
changing  this  requirement  to  one  that 
requires  us  to  ppblish  a  notice  only 
when  the  Director  of  the  Office  of 
Surface  Mining  (OSM)  finds  it  necessary 
to  ensure  adequate  public  notice  of  the 
grant  application.  We  are  also  correcting 
errors  in  four  cross-references. 
EFFECTIVE  DATE:  March  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danny  Lytton,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  MS-121- 
SIB,  Washington  DC  20240:  Telephone: 
202-208-2788;  E-mail: 
dlytton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  B.ickgroiiiul  anil  Ui.x  ussion  of  the  Final 

Rule 

II.  Uiscii.ssion  of  the  Public:  Comments    , 

Received 

III.  How  Will  This  Rule  Affect  State  and 

Indian  Programs? 

IV.  Procedural  Matters  and  Required 

Determinations 

I.  Background  and  Discussion  of  the 
Final  Rule 

On  June  19,  2002,  we  published  in  the 
Federal  Register  (67  FR  41756) 
proposed  revisions  to  our  regulations  at 
30  CFR  875.15(f).  Those  regulations 
govern  public  notiHcation  for  certain 
non-coal  reclamation  projects  funded  by 
the  AML  Reclamation  Fund.  There  are 
23  States  and  3  Indian  tribes  with 
approved  AML  programs.  Only  6  of 
these  programs  are  currently  certified 
for  non-coal  reclamation  projects,  i.e., 
all  of  their  existing  known  coal-related 
reclamation  objectives  have  been 
completed.  They  are  the  programs  of  the 
States  of  Louisiana,  Montana,  Texas  and 
Wyoming,  and  the  Hopi  Tribe  and 
Navajo  Nation.  Only  these  6  programs 


are,  therefore,  eligible  for  30  CFR  part 
875  AML  funding  of  non-coal 
reclamation  projects. 

The  current  regulations  at  30  CFR 
875.15(f)  require  that  the  Director 
publish  a  Federal  Register  notice 
announcing  the  receipt  of,  and  seeking 
comments  on,  AML  grant  applications 
for  non-coal  reclamation  projects 
submitted  by  a  governor  of  a  State  or  the 
equivalent  head  of  an  Indian  tribe.  The 
grant  applications  are  requests  for  funds 
for  the  construction  of  specific  public 
facilities  related  to  the  coal  or  minerals 
industry  in  conununities  impacted  by 
coal  or  other  mineral  mining  and 
processing  practices.  Such  construction 
projects  are  authorized  by  section  411(0 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  after 
all  coal-related  reclamation  objectives 
have  been  or  are  in  the  process  of  being 
completed.  For  the  reasons  set  forth 
below,  we  are  making  the  OSM 
Director's  (hereinafter  Director)  Federal 
Register  notice  requirement  a 
discretionary  action. 

The  current  regulatory  scheme  for  30 
CFR  part  875  provides  for  a  level  of 
public  notice  that,  in  most  cases,  makes 
the  additional  Federal  Register  notice  of 
§  875.15(f)  redundant.  For  example, 
§  875.13  provides  for  a  public  notice  of 
a  State  or  Indian  tribe's  certification  that 
it  has  completed  all  existing  known 
coal-related  reclamation  objectives  for 
eligible  lands  or  waters.  Section 
875.15(d)  then  allows  the  State  or 
Indian  tribe  to  submit  to  the  Director  a 
grant  application  for  AML  funding  of 
specific  non-coal  projects.  Section 
875.15(e)  details  the  information 
required  in  the  grant  application.  In 
particular,  paragraph  (e)(7)  requires  the 
Director  to  conduct  an  analysis  and 
review  of  the  procedures  used  by  the 
State  or  Indian  tribe  to  notify  and 
involve  the  public  in  the  funding 
request  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State  or  Indian  tribe.  The  1994  preamble 
discussion  of  the  §  875.15(e)  grant 
information  requirements  noted  that 
they  were  intended  to  assist  the  Director 
in  determining  whether  a  "need"  exists 
and  whether  the  public  had  been  "fully 
appraised  and  informed"  of  the  grant 
request.  May  31.  1994;  59  FR  28163. 

Irrespective  of  the  outcome  of  the 
Director's  §  875.15(e)  public  notice 
determination,  §  875.15(f)  next  requires 
that  the  Director  prepare  a  Federal 
Register  notice  of  the  State's  or  Indian 
tribe's  grant  application.  Following 
receipt  and  evaluation  of  comments 
generated  by  that  Federal  Register 
notice,  the  Director  is  to  make  his/her 
decision  on  the  grant  application.  It  is 
not  clear  why  the  1994  rule  required  the 


additional  §  875.15(f)  Federal  Register 
notice  of  the  grant  application  as  there 
was  no  preamble  discussion  of  this 
provision  and  the  enabling  statute  for 
§  875.15  does  not  require  the  additional 
notice.  May  31,  1994;  59  FR  28163-4;  30 
U.S.C.  1240(a). 

Accordingly,  we  are  making  the 
Federal  Register  notice  required  by 
§  875.15(f)  discretionary.  We  believe 
that  if  the  Director  can  determine  from 
the  §875. 15(e)(7)  information 
previously  submitted  by  the  State  or 
Indian  tribe  in  its  grant  application  that 
the  public  has  already  been  "fully 
appraised  and  informed"  of  the  grant 
request,  a  subsequent  §  875.15(f) 
required  Federal  Register  notice 
covering  the  same  ground  would  not 
meaningfully  add  to  the  Director's 
decision-making  process.  Conversely,  if 
the  Director  cannot  determine  from  the 
(e)(7)  information  submitted  by  the  State 
or  Indian  tribe  that  the  public  has  been 
"fully  appraised  and  informed"  of  the 
grant  request,  the  Director  should 
prepare  a  §  875.15(f)  Federal  Register 
notice  of  the  grant  request  so  as  to 
ensure  adequate  public  notice.  This 
final  rule  will  give  the  Director  the 
option  of  requiring  an  additional  - 
Federal  Register  notice  dependent  on 
the  extent  of  prior  (e)(7)  public  notice. 
This  seems  to  be  a  reasonable  coiu-se.  It 
ensures  adequate  public  notice  of  the 
State's  or  Indian  tribe's  grant  request 
(with  or  without  a  Federal  Register 
notice)  while  avoiding  the  delay  and 
expense  of  an  unnecessary  Federal 
Register  notice.  We  are,  therefore, 
revising  §  875.15(f)  by  inserting  the 
words  "if  necessary  to  ensure  adequate 
public  notification."  The  first  sentence 
of  §  875.15(f).  with  inserts  italicized, 
will  read  as  follows:  "After  review  of 
the  information  contained  in  the 
application,  the  Director  shall,  // 
necessary  to  ensure  adequate  public 
notification,  pfepare  a  Federal  Register 
notice  regarding  the  State's  or  Indian 
tribe's  submission  and  provide  for 
public  comment." 

There  are  several  other  practical 
reasons  to  reject  the  current  rule's 
§  875.15(f)  requirement  oTa  Federal 
Register  notice  and  to  adopt  the 
proposed  rule's  more  flexible  approach. 
The  first  is  that,  since  the  rule  was 
initially  promulgated  seven  years  ago, 
there  have  been  no  comments  submitted 
in  pesponse  to  any  of  the  required 
Federal  Register  notices  published  by 
the  Director.  This  fact  was  brought  to 
light  as  a  result  of  an  inquiry  from 
several  of  the  States  and  Indian  tribes 
attending  the  August  2001  AML 
Conference  held  in  Athens,  Ohio,  who 
questioned  the  need  for  the  Director's 
required  §  875.15(f)  Federal  Register 
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notice.  We  subsequently  reviewed  our 
own  records  and  discovered  that  we  had 
never  received  any  public  comments  to 

.  the  required  §  875.15(0  Federal  Register 
notices.  We  then  polled  the  6  eligible 
AML  programs  on  the  public  response 
to  their  own  subsection  (e)(7)  public 
notice  efforts.  All  of  the  programs 
questioned  the  need  for  the  required 
§  875.15(0  Federal  Register  notice  and 
reported  a  general  lack  of  public 
response  to  their  individual  (e)(7)  public 
notice  efforts.  The  response  of 
Wyoming,  which  is  by  far  the  largest  of 
the  AML  programs  certified  imder 
§  875.13  and  which  has  funded  thirty- 
six  (36)  §875.15  public  facilities 
projects  with  AML  grant  funds,  was  of 
particular  note.  Although  Wyoming's 
AML  program  provides  for  extensive 
local  public  notice  and  a  public  hearing 
on  all  proposed  §  875.15  projects,  that 
State  reported  that  "even  these  local 
opportunities  for  comment  elicit  little  if' 
any  response  from  those  directly 
impacted  by  the  project."  This 
consistent  lack  of  local  response  to  local 
notice  from  the  Wyoming  AML  program 
regarding  prospective  §  875.15  projects 
underscores  the  fact  that  the  current 
rule's  requirement  for  additional 
Federal  Register  notice,  while  helpful 
in  theory,  has  not  produced  meaningful 
public  notice  and  comment. 

Our  polling  of  the  6  States  and  Indian 
tribes  brought  to  light  additional  reasons 
not  to  retain  the  current  rule's  Federal 
Register  notice  requirement.  The  Navajo 
Nation,  which  has  a  substantial  number 
of  applications  ready  for  processing  as 
soon  as  its  revised  AML  plan  is 
approved,  strongly  opposes  the  current 
rule's  required  Federal  Register  notice 
because  of  its  own  internal  AML  notice 
procedures.  By  tribal  law,  the  Navajo 
Nation  has  had  to  hold  public  meetings 
for  each  of  its  100  or  more  individual 
political  units  whenever  AML  funds  are 
to  be  used  anywhere  in  their  tribal 
Ijoiuidaries  for  the  construction  of 
public  facilities.  The  current  rule's 
§  875.15(0  required  Federal  Register 

.    notice  would,  therefore,  trigger  a 
redundant, time-consuming  round  of 
tribal  meetings  on  the  very  same 
projects. 

Another  reason  given  by  some  of  the 
States  and  Indian  tribes  for  opposing  the 
continuance  of  the  §  875.15(f)  required 
Federal  Register  notice  is  that,  for 
programs  with  shorter  construction 
seasons  like  those  of  Montana  and 
Wyoming,  the  required  Federal  Register 
notice  adds  45  to  60  days  to  the  project 
approval  process.  These  additional  45  to 
60  days  can  push  completion  of  a 
funded  public  facility  well  into  the  next 
construction  season. 


In  light  of  the  above,  we  are  removing 
the  requirement  in  §  875.15(0  that  the 
Director  always  publish  a  Federal 
Register  notice  informing  the  public  of 
the  grant  application.  Instead,  the 
Director  will  retain  the  option  of 
publishing  such  notice  if  his/her 
analysis  and  review  of  the  notice 
information  required  under 
§  875.15(e)(7)  indicates  that  inadequate 
procedures  were  used  to  notify  and 
involve  the  public  in  the  funding 
request.  In  this  way,  we  can  ensure  that 
the  public  has  been  fully  apprised  of  the 
grant  application  while  also  being 
protected  from  the  delay  and  expense  of 
an  unnecessary  Federal  Register  notice. 

Technical  Corrections 

In  addition  to  the  above,  we  are  also 
revising  our  regulations  at  §§  875.15(d) 
and  (e)  to  correct  errors  in  four  existing 
cross-references.  In  §  875.15(d),  we  are 
changing  the  cross  references  from 
paragraphs  (a),  (d).  and  (e)  to  paragraphs 
(b),  (e),  and  (0,  respectively.  In 
§  875.15(e),  we  are  changing  the  cross 
reference  from  paragraph  (c)  to 
paragraph  (d).  'These  revisions  to  the 
cross  references  will  not  result  in  any 
substantive  changes  in  the  application 
of  our  regulations. 

Finally,  we  have  rewritten  §  875.15(0 
in  plain  language  format  by 
incorporating  numbered  paragraphs  to 
make  the  section  more  reader  friendly. 
No  substantive  changes  resulted  from 
using  the  plain  language  format. 

IT.  Discussion  of  the  Public  Comments 
Received 

Comments  were  requested  on  the 
proposed  rule  and  a  total  of  two 
conunents  were  received.  They  were 
from  the  State  of  Wyoming's  Abandoned 
Mine  Land  Program  and  the  Interstate 
Mining  Compact  Commission.  Both 
commenters  supported  the  proposed 
revisions.  No  one  requested  a  public 
hearing  and  none  was  held. 

in.  How  Will  This  Rule  Affect  State  and 
Indian  Programs? 

Following  publication  of  this  final 
rule,  we  will  evaluate  the  State  and 
Indian  programs  approved  under 
section  405  of  SMCRA  to  determine  any 
changes  in  those  programs  that  may  be . 
necessary.  When  we  determine  that  a 
particular  State  program  provision 
should  be  amended,  the  particular  State 
will  be  notified  in  accordance  with  the 
provisions  of  30  CFR  884.15.  We  have 
made  a  preliminary  determination  that 
no  program  revisions  will  be  required. 


IV.  Procedural  Matters  and  Required 
Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
The  elimination  of  the  mandatory 
requirement  to  publish  a  Federal 
Register  notice  is  not  expected  to  have 
an  adverse  economic  impact  on  States 
and  Indian  tribes.  It  may  in  fact  reduce 
construction  costs  in  northern  climates 
by  eliminating  delays. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  -taken  or  plaimed  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  As  previously  stated, 
the  elimination  of  the  requirement  for  a 
mandatory  Federal  Register  notice  is 
not  expected  to  have  an  adverse 
economic  impact.  Further,  the  rule 
produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  \ 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  goveriunent  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  rd verse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
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compete  with  foreign-based  enteqjrises 
for  the  reasons  stated  above. 

Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  Tribal,  or  local 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1534)  is  not 
required. 

Executive  Order  1 2630— Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications. 

Executive  Order  12612 — Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
for  the  reasons  discussed  above. 

Executive  Order  12988— Gvil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
As  previously  stated,  2  tribes' will  be 


affected  by  the  rule,  the  Hopi  Tribe  and 
Navajo  Nation.  The  rule  will  most  likely 
shorten  the  processing  time  for  most 
grant  applications  received  from  the 
Hopi  and  Navajo  by  eliminating  the 
mandatory  requirement  to  publish  a 
Federal  Register  notice  whenever  we 
receive  a  grant  application  to  build  a 
public  facility. 

Executive  Order  1321 1 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  considered  a 
"significant  energy  action"  under 
Executive  Order  13211.  The  elimination 
of  the  mandatory  requirement  to  publish 
a  Federal  Register  notice  will  not  have 
a  significant  affect  on  the  supply, 
distribution,  or  use  of  energy.  The 
elimination  of  the  mandatory 
requirement  may  reduce  construction 
costs  in  northern  climates  by 
eliminating  delays. 

Paperwork  Reduction  Act 

This  rule  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  to  the  Office 
of  Management  and  Budget  is  not 
required. 

National  Environmental  Policy  Act 

We  have  reviewed  this  rule  and 
determined  that  it  is  categorically 
excluded  from  the  National 
Environmental  Policy  Act  process  in 
accordance  with  the  Departmental 
Manual  516  DM  2,  Appendix  1.10. 

List  of  Subiects  in  30  CFR  Part  875 

Grant  program — natural  resources, 
Indian  lands.  Reclamation,  Surface 
mining,  Underground  mining. 

Dated:  January  29.  2003.  ' 

Rebecca  W.  Watson, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

Accordingly,  we  are  amending  30  CFR 
part  875  as  set  forth  below. 


PART  875— NONCOAL  RECLAMATION 
FUND 

1.  The  authority  citation  for  part  875 
constinues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Amend  §875.15  as  follows: 

a.  In  paragraph  (d),  remove  the 
phrases  "paragraph  (a),"  "paragraph 
(d),"  and  "paragraph  (e)"  and  in  their 
place  add  "paragraph  (b),"  "paragraph 
(e),"  and  "paragraph  (f),"  respectively. 

b.  In  paragraph  (e),  remove  the  phrase 
"paragraphic)"  and  add  "paragraph 
(d)." 

c.  Revise  paragraph  (f)  to  read  as 
follows: 

f  S75.1 5    Reclamation  priorities  for  noncoat 
program. 

***** 

(f)  After  review  of  the  information 
contained  in  the  application,  the 
Director  will,  if  necessary  to  ensure 
adequate  public  notification,  prepare  a 
Federal  Register  notice  regarding  the 
State's  or  Indian  Tribe's  submission  and 
provide  for  public  comment.  The 
Director  will  then: 

(1)  Evaluate  any  comments  received; 

(2)  Determine  whether  the  funding 
meets  the  requirements  of  this  part; 

(3)  Determine  whether  the  funding  is 
in  the  best  interest  of  the  State  or  Indian 
tribe  AML  program; 

(4)  If  .the  determinations  under 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section  are  positive,  approve  the  request 
for  funding  the  activity  or  construction; 
and 

(5)  Approve  funding  under  paragraph 
(f)(4)  of  this  section  only  at  a  cost 
commensurate  with  its  benefits  towards 
achieving  the  purposes  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

[FR  Doc.  03-4647  Filed  2-26-03;  8:45  am) 
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220 8993 

272 6061 

303 7301 

1750 ., 7309 

1805 5704 

1806 5717 

Proposed  RuIm: 

3 ■; 6363 

5 6363 

6 6363 

7..., 6363 

9 _ 6363 

28 6363 

34 6363 

609 - 5595 

611 1 5587 

612 5587 

614 5587,  5595 

615 5595 

617 5587,5595 

709 8860 

13  CFR 

Proposfld  Rules: 

120 5234 

121...: 5234 

14  CFR 

23 5538 

25 5208 

39  5541,  5805,  5808,  5810, 
5812,  5815,  5818,  5819, 
5822,  6347,  6815,  7652. 
7900,  7902,  7904,  7908, 
7910,7911,8539,8994 

71 6606,  6607,  7652,  7913, 

7914,  7915,7916,8703, 

8704,  8705,  8706,  8997, 

8998,  8999 

73 7917 

91 7684 

9af. •. 9496 

95 7918 

97 6816,  6818,  8707,  8709 

119 5782 

121 5782 

129 : 5782 

135 5782 

150 6608 

183 5782 

Propossd  Ruiss: 

1 6802 

39 5610,  5856,  6376,  6379. 

6380,6382,6383,7081, 
7084,  7449,  7451,  7947, 
8155,  8157,  8161,  8473, 
8475,  8477,  8555,  8558, 
8560,  8563,  8564,  8566, 
8862,  8865,  9032.  9034 

71  ...! 5613,  6677,  7949 

91 6802 

121 6802 

125 5488.  6802 

135 • 5488,  6802 

255 7325 

15  CFR 

2016 5542 

16  CFR 

1512 7072 

305 8448 


17  CFR 

1 5545 

30 5545 

190 5545 

205 6296 

210 6006 

228 5982 

229 i 5982 

239 6564 

240 5348,  6006,  8686 

242 9482 

249 5348,  5982,  6006,  6564 

270 5348,  6564,  8438 

274 5348,  6006,  6564 

275 6585 

Proposed  Rules: 

201 .'. 8138 

205 6324 

240 6324 

249...,. 6324 

270 7038 

275 .". 7038 

18  CFR 

157 8710 

375 6608 

390 7416 

* 

19  CFR 

102 '. 8711 

141 8713 

142 8713 

20  CFR 

260 6820 

320 6820 

404 5210 

416 5210 

21  CFR 

58 6609 

73 : 7416 

172 9000 

201 6062 

349 7919 

522 8153 

529 5562 

558 6820 

866 5825 

Proposed  Rules: 

1 5378,5428 

101 8163 

349 7951 

1301 7728 

22  CFR 

120 7417 

123 6609 

Proposed  Rules: 

307 5857 

23  CFR 

450 7418 

636 7921 

Proposed  Rules: 

1225 6091 

24  CFR 

234 6396 

Proposed  Rules: 

902 6262 

3500 6385 

26  CFR 

1 5346,6081,6350 


157 7922 

602 7922 

Proposed  Rules: 

1  7453,7454,8868 

41 7454 

48 7454 

145 7454 

157 7956 

602 7956 

27  CFR 

Proposed  Rules: 

55 <^..,7410,  8331 

28  CFR 

65 8820 

105 7313 

522 5563 

29  CFR 

4022 7419 

4044 7419 

Proposed  Rules: 

403 8727 

408 8727 

1926 9036 

4000 7454 

4003 7454 

4007 7454 

4010 7454 

4011 7454 

4022 7454 

4041 7454 

4041a 7454 

4043 7454 

4050 .' 7454 

4062 7454 

4203 7454 

4204 r 7454 

4207 7454 

4208 7454 

4211 7454 

4219 7454 

4220 7454 

4221 7454 

4231 7454 

4245 7454 

4281 7454 

4901 7454 

4902 .' 7454 

4903 7454 

4907... 7454 

30  CFR 

100 6609 

250 7421,8402 

875 9500 

Proposed  Rules: 

206 7085,  7086 

250 8480 

917 : 6838 

934 .'. 6842 

31  CFR 

103 6613 

321 7427, 

351 7427 

352 7427 

353 7427 

359 7427 

360 7427 

501 6820 

Proposed  Rules: 

103 8480,8568,8571 

32  CFR 

171 8822 


199 6617 

254 6082 

285 8825 

311 8721 

706 5827,  5828,  5829,  5830, 

5831 
Proposed  Rules: 
322 ......8179 

33  CFR 

117 5832,6621,7427 

165 5833,  7073,  7075,  7078, 

7701,  7926,  9003 
Proposed  Rules: 

100 9037 

117 5858,6100,7087 

165 5614,  6844,  7093,  7471, 

7473,  7958,  7960,  9039 

179 7096 

181 7096 

183 ...7096 

385 5860 

34  CFR 

34 8142 

36  CFR 

242 7276,  7298,  7703 

404 8825 

Proposed  Rules: 

242 7294,  7734 

37  CFR 

Proposed  Rules: 

201 6678 

38  CFR 

14 8541 

19 6621 

36 6625 

60 8547 

Proposed  Rules: 

3 6679,6998 

4 6998 

39  CFR 

111 9006 

40  CFR 

9 7176 

52 5221,  5228,  6627,  6629, 

7174,7321,  7428,  7704, 
8550,  8723,  8830,  8835, 
8838.  8839.  8841,  8845, 
9009.  9012,  9015,  9017 

61 6082 

62 6630,  6633,  9019 

63 6635,7706 

81 7174,  7410,  8185 

122.. 7176 

123 7176 

•  180 5835,  5839,  5847.  7428, 

7931,7935,8847 

261 8553 

412 » 7176 

Proposed  Rules: 

52 5246,  5263,  6681,  7327, 

7330,  7476,  8574,  8727, 

8868,8869,8871,9042, 

9043 

60 8574 

62 6681,  6682,  9043 

63 7735 

180 7097 

41  CFR 

109-6 7940 
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Oh.  302 7941 

42  CFR 

405 6636 

419 ...6636 

Proposed  Rules: 

413 6682 

44  CFR 

64 5852 

65 6644,  6823,  6826 

67 6828,6830 

Proposed  Rules: 

61 5264 

67 6847,6861 

45  CFR 

160 8334 

162 8334,8381 

164 8334 

1602 7433 

1611 7718,8856 

46  CFR 

356 5564 

Proposed  Rules: 

401 7489 

47CFR 

32 6351 

52...-. 7323 


53 6351 

54 6646,6832 

64 6351,  6352,  8553 

73 5583,  5584,  5854,  5855, 

6082,  7944,  8724,  8725 
Proposed  Rules: 

0 6689 

43 6689 

63 - 

64 

73 5616,  5617,  5860,  5861, 

5862,7737,7961,7962, 

7963,  7964,  8486,  8728, 

8729,  8730 

74 7737 

76 7737 

90 6687,  6688,  7737 

48  CFR 

201 7438 

202 7438 

204 7438 

206 7438 

209 7438 

212 .: 7438 

214 7438 

217 7438 

219 7438 

225 ...7441 

230 ....7438 

231 7438 


232 7438,8450 

236 7438 

237 .'. 7443 

239 7438 

242 7438 

249 7438 

250 7438 

252 7441 ,  8450 

253 7438 

923 .6355 

936 6355 

970 6355 

1804 5230 

1827 5230 

1835 5230 

1852 5230 

Proposed  Rules:  ^ 

2 5774 

31 .'. 5774 

52 5778 

228 7490 

252 7491 

532 8486 

538 8486 

552 8486 

49  CFR     , 

390 8580 

396 8580 

571 6359 

101 1 8725 


1540 7444 

1570 6083 

1572 6083 

Proposed  Rules: 

173 6689 

192 6385 

571 5863,  7100,  7747 

1180 6695 

50  CFR 

17 8088.9116 

100 7276,  7298,  7703 

222 8456 

223 7080,8456 

224 8456 

622 : 6360 

648 6088 

679 5585,  6833,  7323,  7448, 

7719,8153,8154,8726 
Proposed  Rules: 

17 6863,  8487,  8730 

20 6697 

21 6697 

92 6697 

100 7294,7734 

300 6103 

600 6863,  7492,  8487,  8871. 

8872,9044 

648 7749,  7965,  8731 

679 6386,  6865,  7750 


IV 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  FEBRUARY  27, 
2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 

Vitamin  03;  use  in  calcium- 
fortified  fruit  juices  and 
juice  dnnks;  publisfwd  2- 
27-03 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Immigration: 

Immigration  benefit 
application  fees; 
readjustment;  published  2- 
27-03 

User  fee  for  certain 
commercial  vessel 
passengers  previously 
exempt;  published  1-28-03 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Outer  Continental  Shelf 
activities: 

Gulf  of  Mexico;  safety 
zones;  published  1-28-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
CFM  International;  published 
1-23-03 

Raytheon;  published  1-8-03 

SikorsKy;  published  2-27-03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 

Foreign  safety  recalls  and 
campaigns  related  to 
potential  defects; 
infomiation  reporting; 
published  1-28-03 

Tire  pressure  monitoring 
systems;  controls  and 
displays;  con-ection; 
published  1-28-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peaches,  plums,  and 
nectarines;  grade  standards; 
comments  due  by  3-7-03; 
published  1-31-03  [FR  03- 
02250) 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning;  comments  due  by 
3-6-03;  published  12-6-02 
[FR  02-30683) 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
National  Constnxrtion  Safety 
Team  Ad;  implementation; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02084) 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Section  508  mk:ro-purcfiase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 
DEFENSE  DEPARTMENT 
Engineers  Cor|>s 
Water  pollution  control: 
Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoptkxi.  and 
submittal — 

Preventk>n  of  signifk:ant 
deterioration  and 
nonattainment  new 
source  review;  routine 
maintenance,  repair, 
and  replacement; 
comments  due  by  3-3- 
03;  published  12-31-02 
[FR  02-31900) 
Air  quality  implenwntation 
plans;  approval  and 
promulgatk>n;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Missouri  and  Illinois; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
01773) 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-3-03;  puWished  1-31-03 

[FR  03-02174) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
■    California;  comments  due  by 
3-3-03;  published  1-31-03 
[FR  03-02175) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatk>n;  various 
States: 
California;  comments  due  by 

3-3-03;  published  1-31-03 

[FR  03-02176) 
District  of  Columbia, 

Maryland,  and  Virginia; 

comments  due  by  3-5-03; 

published  2-3-03  [FR  03- 

02333) 
Maryland;  comments  due  by 

3-5-03;  published  2-3-03 

[FR  03-02433) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  comments  due  by 

3-5-03;  published  2-3-03 

[FR  03-02434] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
,     States: 

Missouri;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-01772) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Lambda -cyhatothrin ; 

comments  due  by  3-4-03; 

published  1-3-03  [FR  03- 

00006) 
S-metolachk>r;  comments 

due  by  3-4-03;  published 

1-3-03  [FR  03-00005) 

ENVIRONMENTAL 
PROTECTION ,  AGENCY 

Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 


Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  National 
Laboratory-East  Site, 
NM;  comments  due  t)y 
3-3-03;  published  1-31- 
03  [FR  03-02343) 
Water  pollution  control: 
•  Clean  Water  Act- 
Waters  of  United  States; 
definition;  comments 
due  by  3-3-03; 
published  1-15-03  [FR 
03-00960) 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Borrower  rights;  effective 
interest  rates  and  related 
loan  information; 
disck)sure;  comments  due 
by  3-6-03;  published  2-4- 
03  [FR  03-02401) 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
National  Flood  Insurance 
Program: 

IrKreased  coverage  rates; 
comments  due  by  3-5-03; 
published  2-3-03  [FR  03- 
02453) 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Sectkxi  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Physician  fee  schedule 
(2003  CY);  payment 
policies  and  relative  value 
urut  adjustments; 
comrrtents  due  by  3-3-03; 
published  12-31-02  [FR 
02-32503) 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Grants: 
Faith-based  organizations; 
equal  treatment  with  other 
participants  in  HUD 
programs;  comments  due 
by  3-7-03;  published  l-e^ 
03  [FR  03-00133) 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  3-3-03; 
published  1-31-03  [FR  03- 
02251] 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 


Federal  Register /Vol.  68,  No.  39 /Thursday,  February  27,  2003 /Reader  Aids 


Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  temis  determination; 
comments  due  by  3-3-03; 
published  1-30-03  [FR  03- 
02081] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Section  508  micro-purchase 
exception  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  [FR  02-32743) 

PEACE  CORPS 

Standards  of  conduct; 
comments  due  by  3-7-03; 
published  2-5-03  [FR  03- 
02703) 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Outside-country  periodicals 
co-palletization  and  drop- 
ship  classification; 
experimental  testing; 
comments  due  by  3-3-03; 

.    published  1-30-03  [FR  03- 
02198] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 

Certified  Development 
Company  Loan  Program; 
comments  due  by  3-6-03; 
published  2-3-03  [FR  03- 
02399] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Transport  category 
airplanes — 
Passenger  and  flight 
attendant  seats; 
improved 
crashworthiness; 
comments  due  by  3-3- 
03;  published  12-3-02 
[FR  02-30695] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation   . 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
3-3-03;  published  1-2-03 
[FR  02-32884] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bombardier;  comments  due 
by  3-3-03;  published  1-30- 
03  [FR  03-02098] 
Dassault;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-02148] 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  3-3-03;  published 
1-30-03  [FR  03-02096) 
Eurocopter  France; 
comments  due  by  3-3-03; 
published  12-31-02  [FR 
02-32889] 


Hartzell  Propeller,  inc.; 

comments  due  by  3-3-03; 

published  1-2-03  [FR  02- 

33074] 
Raytheon;  comments  due  by 

3-3-03;  published  1-27-03 

[FR  03-01678] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  Ltd.;  comments 
due  by  3-3-03;  published 
1-2-03  [FR  02-32888) 
TRANSPORTATION 
.  DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplanes; 
.     comments  due  by  3-5- 
03;  published  2-3-03 
[FR  03-02422] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of" Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
v&ith  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
'.  6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.  gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  141/P.L.  108-8 

To  improve  the  calculation  of 
the  Federal  subsidy  rate  with 
respect  to  certain  small 
business  loans,  and  for  other 
purposes.  (Feb.  25,  2003;  117 
Stat.  555)     . 

Last  List  February  24,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  stnctly    . 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
avallatHe  through  this  service. 
PENS  cannbT  respond  to 
specific  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online  ' 
Federal  Register  are  available  through  the 
GPO  Access  service. 


^ 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services  — 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES  ' 

Meetings: 
Infant  Mortality  Advisory  Committee,  9691 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  9703-9704 
Grant  and  cooperative  agreement  awards: 
Public  and  Indian  housing — 

Housing  Assistance  Council  et  al.,  9705 
Research  and  technology  unsolicited  proposals.  9704 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  9704-9705 
Mortgage  and  loan  insurance  programs: 

Debenture  interest  rates,  9705-9706 
Organization,  functions,  and  authority  delegations: 
Brockton,  MS;  post-of-duty  station  closure,  9707 

Immigration  and  Naturalization  Service 

NOTICES 

Immigration: 
Naturalization  Application  (Form  N-400);  editions  issued 
before  May  31.  2001;  termination  of  acceptance,     . 
9723-9724 

Interior  Department 

See  Land  Management  Bureau 
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Virgin  Islands,  9637-9638 
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NOTICES 
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Sierra  Front-Northwestern  Great  Basin,  9708-9709 

Minerals  Management  Service 
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New  Mexico,  9638 


VI 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003  /  Contents 


National  Institute  of  Standards  and  Teclinology 

NOTICES 

Meetings: 
Advanced  Technology  Program  Advisory  Committee. 

9638 
Information  Security  and  Privacy  Advisory  Board,  9638- 
9639  .  -  • 

National  Institutes  of  Health 

NOTICES 
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National  Cancer  Institute,  9691 
National  Institute  of  Allergy  and  Infectious  Diseases. 

9696-9697 
'  National  Institute  of  Child  Health  and  Human 

Development,  9693-9695 
National  Institute  of  Environmental  Health  Sciences, 

9696 
National  Institute  of  General  Medical  Sciences,  9693, 

9695 
National  Institute  on  Aging,  9692-9693 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

9695-9696 
Recombinant  DNA  Advisory  Committee,  9697 
Scientific  Review  Center.  9697-9703 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

Governors,  9703 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
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Atlantic  sea  scallop.  9580-9588 
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Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Rock  sole  and  yellowfin  sole,  9630-9631 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permit 
applications,  9628-9630 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

International  Whaling  Commission,  9639 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  9639-9640 
New  England  Fishery  Management  Council,  9640 
Permits: 

Marine  mammals,  9640-9641 

National  Park  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Buck  Island  Reef  National  Monument,  VI,  9713 
Coral  Reef  National  Monument,  VI,  9713-9714 
Virgin  Islands  National  Park.  VI.  9714-9715 

Meetings: 
White  House  Preservation  Committee.  9715 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiation  protection  standards: 
Solid  materials  disposition  control;  environmental  issues 
scoping  process  and  workshop.  9595-9602 
NOTICES 

Environmental  statements;  availability,  etc.: 
Maine  Yankee  Atomic  Power  Co.,  9727 


Savannah  River  Site.  SC — 
Mixed  oxide  fuel  fabrication  facility;  construction  and 
operation.  9728-9729 
Applications,  hearings,  determinations,  etc.: 
Nuclear  Management  Co..  LLC.  9725-9727 

Patent  and  Trademark  Office 

RULES 

Patents: 

Invention  promoters;  complaints.  9551-9553 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 
Cuba;  continuation  of  ihe  national  emergency  relating  to 
the  anchorage  and  movement  of  vessels  (Notice  of 
February  27.  2003).  9847-9849 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Tabulation  of  water  service  and  repayment;  quarterly 
status  report.  9715-9722 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Carry-on  or  checked  baggage;  formal  interpretation.  9735- 
9737 

Saint  l^wrence  Seaway  Development  Corporation 

RULES 

Seaway  regulations  and  rules: 
Automatic  Identification  System  transponder,  9549-9551 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  9729 
Meetings;  Sunshine  Act,  9729-9730       . 
Self-regulatory  organizations;  proposed  rule  changes:     . 
National  Association  of  Securities  Dealers,  Inc.,  9730- 
9732 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Northern  Mariana  Islands,  9732-9733 
Meetings: 

District  and  regional  advisory  councils — 
Connecticut,  9733 
Wisconsin,  9733 

State  Department 

NOTICES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txioks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-47-AD;  Amendment 
39-13062;  AD  2003-04-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA341G  and  SA342J 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (Eurocoper)  Model 
SA341G  and  SA342J  helicopters.  This 
action  requires  modifying  an  electric 
hoist  (hoist)  junction  box  (junction  box). 
This  amendment  is  prompted  by  the 
discovery  of  an  anomaly  affecting  the 
resistor  that  is  located  in  the  junction 
box.  The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  hoist 
emergency  load  jettison  switch, 
resulting  in  an  inability  of  the  pilot  to 
cut  the  rescue  hoist  cable  in  the  event 
of  cable  entanglement  or  other 
emergency  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  March  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
47-AD,  2601  Meacham  Blvd.,  Room 


663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Regulations  Group,  Fort'  Worth,  Texas 
76193-0111,  telephone  (817)  222-5120, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
Model  SA341G  and  SA342]  helicopters 
with  a  300  lb.  hoist  manufactured  by 
Breeze.  The  helicopter  is  fitted  with  a 
hoist  junction  box,  part  number  (P/N) 
341A63-1103-00.  The  DGAC  advises  of 
the  discovery  of  an  anomaly  affecting 
the  current-limiting  resistor  located  in 
the  junction  box,  which  results  in 
insufficient  current  intensity  and  can 
cause  failure  of  the  emergency  jettison 
control  squib  percussion  to  operate.  The 
unmodified  hoist  electric  junction  box 
is  designed  to  generate  2  amperes  for  the 
hoist  cable  cut  percussion  squib.  The 
Breeze  300  lb.  hoist  requires  a  minimum 
of  10  amperes  to  activate  the  cable  cut 
percussion  squib.  This  AD  will  modify 
the  limiting  resistor  in  the  hoist  electric 
junction  box  and  result  in  a  percussion 
squib  activation  current  of  18  amperes. 

Eurocopter  has  issued  Alert  Telex  No. 
45.05,  dated  July  8,  2002,  which 
specifies  modifying  the  control  unit  of 
the  hoist.  The  DGAC  classified  this  alert 
telex  as  mandatory  and  issued  AD 
2002-370-043(A),  dated  July  24,  2002, 
to  ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  £>GAC  has  kept 


the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States.  The  EKJAC  recommended 
modifying  the  junction  box  for 
helicopters  with  Breeze  or  TRW  (or 
Lucas  or  Air  Equipment)  hoists 
installed.  However,  the  unmodified 
junction  bbx  functions  properly  with 
the  TRW  (Lucas  or  Air  Equipment) 
hoists  and  the  FAA  does  not  propose  to 
modify  the  junction  box  for  helicopters 
with  TRW  hoists  installed.  Helicopters 
with  the  Breeze  hoist,  P/N  BL  16-600. 
BL  16-600-11  or  BL  16-600-12, 
installed  require  this  junction  box 
modification. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  failure  of  the 
hoist  emergency  load  jettison  switch, 
resulting  in  an  inability  of  the  pilot  to 
cut  the  rescue  hoist  cable  in  the  event 
of  cable  entanglement  or  other 
emergency  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  modifying  the  limiting  resistor 
in  the  junction  box.  The  actions  must  be 
accomplished  in  accordance  with  the 
alert  telex  described  previously.  The 
modification  is  terminating  action  for 
the  requirements  of  this  AD.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  of  the 
helicopter.  Therefore,  the  modification 
is  required  before  the  next  hoist 
operation  and  this  AD  mustl>e  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  inamediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  2  helicopters 
will  be  affected  by  this  AD.  that  it  will 
take  approximately  1  work  hour  to 
accomplish  the  modification,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $20  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
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the  AD  on  U.S.  operators  is  estimated  to 
be  $160. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
47-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significaflt 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-13     Eurocopter  France: 

Amendment  39-13062.  Docket  No. 
2002-SW^7-AD. 
■     Applicability:  Model  SA341G  and  SA342J 
helicopters  with  electric  hoist  junction  box 
(junction  box),  part  number  (P/N)  341A63- 
1103-00,  installed  with  the  300  lb.  Breeze 
hoist,  P/N  BL  16-600,  P/N  BL  16-600-11,  or 
P/N  BL  16-600-12.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  the  next  hoist 
operation,  unless  accomplished  previously. 

To  prevent  failure  of  the  hoist  emergency 
load  jettison  switch,  resulting  in  an  inability 
of  the  pilot  to  cut  the  rescue  hoist  cable  in 
the  event  of  cable  entanglement  or  other 
emergency  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Modify  the  limiting  resistor  in  the 
electric  hoist  junction  box  in  accordance 


with  paragraph  2.B.  of  the  Accomplishment 
Instructions  in  Eurocopter  Alert  Telex  No. 
45.05,  dated  July  8,  2002. 

(b)  Modifying  the  limiting  resistor  is 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An -alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rolorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  Hight  permits  to  allow 
operation  of  an  unmodified  hoist  will  not  be 
issued. 

(e)  The  modification  shall  be  done  in 
accordance  with  paragraph  2.B.  of  the 
Accomplishment  Instructions  in  Eurocopter 
Alert  Telex  No.  45.05,  dated  July  8,  2002. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW..  Suite  700.  Washington,  DC. 

(0  This  amendment  becomes  effective  on 
March  17.  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  2002-370-043(A).  dated  July  24, 
2002. 

Issued  in  Fort  Worth,  Texas,  on  February 
14,  2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-4475  Filed  2-27-03;  8:45  am] 
WLUNG  COOE  4910-13-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratioh 

14  CFR  Part  39 

[Dockat  No.  2002-SW-55-AD:  Amendment 
39-13060;  AD  2002-25-51] 

RIN  2120-AA64 

Alrworttiiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 
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SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Emergency  Airworthiness 
Directive  (EAD)  2002-25-51,  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  the  specified  Agusta 
S.p.A.  (Agusta)  helicopters  by 
individual  letters.  This  Airworthiness 
Directive  (AD)  requires  reducing  the  tail 
rotor  (T/R)  blade  life  limit  and 
modifying  and  re-identifying  the  T/R 
hub  and  grip  assembly.  It  also  clarifies 
the  never-exceed  speed  (Vne) 
restrictions  and  modifies  the  T/R  visual 
inspection  intervals.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failtu^  of  the  T/R  blade 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  March  17.  2003.  to  all 
persons  except  those  pefsons  to  whom 
it  was  made  immediately  effective  by 
EAD  2002-25-51 .  issued  on  December 
17,  2002,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
55-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  Agusta.  21017 
Cascina  Costa  di  Samarate  (VA)  Italy. 
Via  Giovanni  Agusta  520.  telephone  39 
(0331) 229111.  fax  39 (0331) 229605- 
222595.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg.  Aviation  Safety  Engineer,  FAA.  " 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5490. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
October  17.  2002.  the  FAA  issued  AD 
2002-17-51  (67  FR  67510,  November  6, 
2002).  that  superseded  Emergency  AD 
2002-14-51,  issued  on  July  9,  2002.  AD 
2002-1 7-51  imposed  a  Vne  of  140 
KIAS.  That  AD  also  required  visually 


checking  the  T/R  blades  on  both  sides 
for  a  crack  before  each  start  of  the 
helicopter  engines;  visually  inspecting 
the  T/R  blades  with  a  5x  or  higher 
magnifying  glass  a)  25  hoiir  time-in- 
service  (TIS)  intervals  and  any  time  an 
increase  in  vibration  occurs;  and 
conducting  a  dye-penetrant  inspection, 
if  necessary;  and  replacing  any  cracked 
T/R  blade  with  an  airworthy  T/R^jlade. 
Since  issuing  that  AD.  analysis  and  tests 
have  shown  that  the  fatigue  failure  of 
the  T/R  blades  was  caused  by 
unanticipated  loads  on  the  T/R  blades. 
The  manufacturer  has  redesigned  the  T/ 
R  grip  bushings  to  reduce  these  loads; 
therefore,  on  December  17.  2002.  the 
F.\A  issued  EAD  2002-25-51  to 
required  modifying  the  T/R  hub  and 
grip  assembly  with  the  new  bushings  by 
May  31.  2003.  Until  the  T/R  grip 
assembly  is  modified,  the  life  limit  of 
the  T/R  blades  is  reduced  to  200  hours 
TIS.  That  action  was  prompted  by  the 
failure  of  a  T/R  blade  that  resulted  in  a 
forced  autorotative  landing.  The  failiure. 
which  occurred  on  June  12.  2002.  was 
determined  to  be  caused  by  fatigue.  This 
significant  reduction  in  the  service  life 
of  the  T/R  blades  creates  an  unsafe 
condition.  This  condition,  if  not 
corrected,  could  result  in  fatigue  failure 
of  the  T/R  blade  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Agusta  Alert 
BoUettino  Tecnico  109EP-30.  Revision 
B,  dated  November  27,  2002  (ABT). 
which  maintains  the  visual  check  for 
cracks,  the  5-hour  TIS  inspections  with 
a  magnifying  glass,  establishes  a  new 
life  limit  for  the  T/R  blades,  clarifies  the 
Vne  restrictions,  modifies  the  T/R 
inspection  intervals,  and  describes 
procedures  for  modifying  and  re- 
identifying  the  T/R  hub  and  grip 
assembly  by  replacing  T/R  grip  bushings 
(bushings),  part  ntmiber  (P/N)  109- 
8131-29-101.  Modifying  and  re- 
identifying  the  T/R  hub  and  grip 
assembly  restores  the  T/R  blade  life 
limits  and  cancels  the  Vne  limitations. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Agusta  Model  A109E  helicopters  of  the 
same  type  design,  the  FAA  issued  EAD 
2002-25-51  to  prevent  fatigue  failure  of 
the  T/R  blade  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following: 

Applicability  A:  Agusta  Model  A109E 
helicopters  with  T/R  hub  and  blade 
assembly,  P/N  109-8131-02-151. 

•  Before  hither  flight,  placarding  the 
helicopter  and  marking  the  airspeed 
indicator  to  reduce  the  helicopter  Vne 
by  28  KIAS  in  addition  to  any  reduction 
in  Vne  caused  by  optional  equipment 
installation. 


•  Before  each  start  of  aircraft  engines, 
visually  checking  each  T/R  blade  for  a 
crack. 

•  Within  5  hours  TIS.  and  thereafter 
at  intervals  not  to  exceed  5  hours  TIS, 
visually  inspecting  the  T/R  blade  for  a 
crack  using  a  5x  or  higher  magnifying 
glass.  If  in  doubt  as  to  the  existence  of 
a  crack,  dye-penetrant  inspect  the  T/R 
blades  for-  a  crack. 

•  Before  further  flight,  replacing  any 
unairworthy  T/R  blade  with  an 
airworthy  T/R  blade. 

•  Establishing  a  new  life  limit  on  the 
T/R  blade,  P/N  109-8132-01-111,  of 
200  hours  TIS. 

•  Within  10  hours  TIS,  for  helicopters 
having  T/R  blades  with  190  hours  TIS 
or  more,  replacing  the  blades. 

•  On  or  before  May  31 ,  2003, 
modifying  the  T/R  hub  and  grip 
assembly.  Modifying  and  re-identifying 
the  T/R  hub  assembly  removes  the  Vne 
restrictions  imposed,  restores  the  T/R 
blades  life  limit  to  1,000  hours  TIS.  and 
changes  the  AD  requirements  for  the 
helicopter  from  Applicabilify  A  to 
Applicability  B. 

Applicability  B:  Agusta  Model  A109E 
helicopters,  with  T/R  hub  and  blade 
assembly,  P/N  109-8131-02-157. 

•  Before  each  start  of  the  helicopter 
engines,  visually  checking  the  T/R  blade 
for  a  crack. 

•  Within  25  hours  TIS,  and  thereafter 
at  intervals  not  to  exceed  25  hours  TIS, 
visually  inspecting  the  T/R  blade  for  a 
crack  using  a  5x  or  higher  magnifying 
glass.  If  in  doubt  as  to  the  existence  of 

a  crack,  dye-penetrant  inspect  the  T/R 
blades  for  a  crack. 

•  Before  further  flight,  replace  any 
unairworthy  T/R  blade  with  an 
airworthy  T/R  blade. 

•  Before  accumulating  150  hours  TIS 
on  the  T/R  hub  assembly,  P/N  109- 
8131-02-159.  and  thereafter  at  intervals 
not  to  exceed  150  hours  TIS.  inspect  the 
bushings,  P/N  109-8131-30-109. 
Replace  any  unairworthy  bushing  with 
an  airworthyijushing. 

The  actions  must  be  accomplished  in 
accordance  with  the  ABT  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  and  structural  integrity  of 
the  helicopter.  Therefore,  the  previously 
stated  actions  are  required  before  further 
flight  and  at  the  specified  time  intervals, 
and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  inunediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
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effective  immediately  by  individual 
letters  issued  on  December  17,  2002,  to 
all  known  U.S.  owners  and  operators  of 
Agusta  Model  A109E  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 
The  FAA  estimates  that  48  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately: 

•  1  work  hour  to  placard  each 
helicopter; 

•  0.5  work  hour  to  visually  inspect 
the  T/R  blades; 

•  1.0  work  hour  to  dye-penetrant 
inspect  the  T/R  blades; 

•  7  work  hours  to  inspect  the  T/R  grip 
bushing; 

•  2.0  work  hours  to  replace  each  set 
of  T/R  blades;  and 

•  16  work  hours  to  modify  the  T/R 
grips. 

The  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $58,690  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,005,760.  assuming  for 
each  helicopter,  five  T/R  blade  visual 
inspections,  five  dye-penetrant 
inspections,  and  five  bushing 
inspections. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
55-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-25-51     Agusta  S.p.A  (Agusta):  Docket 
No.  2002-SW-55-AD.  Supersedes  AD 
2002-17-51.  Amendment  39-12936, 
Doclcet  No.  2002-SW-42-AD. 
Applicability  A:  Model  A109E  helicopters 
with  tail  rotor  (T/R)  hub  and  blade  assembly, 
part  number  (P/N)  109-8131-02-151  (the  T/ 
R  hub  and  blade  assembly  consists  of  two  T/ 
R  blades,  P/N  109-8132-01-111,  and  T/R 
hub  and  grip  assembly,  P/N  109-8131-02- 
127),  certificated  in  any  category. 

Applicability  B:  Model  A109E  helicopters 
with  T/R  hub  and  blade  assembly,  P/N  109- 
8131-02-157  (the  T/R  hub  and  blade 
as.sembly  consists  of  two  T/R  blades.  P/N 
109-8132-01-111,  and  T/R  hub  and  grip 
assembly,  P/N  109-8131-02-159), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  fatigue  failure  of  the  T/R  blade 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

Applicability  A 

(a)  Before  further  flight,  placard  the 
helicopter  and  mark  the  airspeed  indicator  to 
reduce  the  helicopter  never-exceed  speed 
(Vne)  by  28  KIAS  in  addition  to  any 
reduction  in  Vne  caused  by  optional 
equipment  installation,  in  accordance  with 
the  Compliance  Instructions,  Part  I, 
paragraph  1  of  Agusta  Alert  Bollettino 
Tecnico  109EP-30.  Revision  B,  dated 
November  27,  2002  (ABT). 

(b)  Before  each  start  of  the  helicopter 
engines,  visually  check  both  sides  of  each  tail 
rotor  blade  for  a  crack  in  the  area  depicted 

in  Figure  1  of  this  AD.  An  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate  may  perform  this  visual  check  and 
must  enter  compliance  with  this  paragraph 
into  the  aircraft  maintenance  records  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2)(vt  See  Figure  1: 
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(c)  Within  5  hours  time-in-service  (TIS), 
and  thereafter  at  intervals  not  to  exceed  5 
hours  TIS.  and  before  further  flight  any  time 
there  is  an  increase  in  vibration  levels: 

(1)  Using  a  5x  or  higher  magnifying  glass, 
visually  inspect  each  T/R  blade  for  a  crack 
in  accordance  with  the  Compliance 
Instructions,  Pjirt  III,  paragraphs  V.  through 
5.,  of  the  ABT.  Reporting  to  Agusta  Service 
Engineering  is  not  required. 

(2)  If  you  are  unable  to  determine  by  the 
visual  inspection  whether  there  is  a  crack, 
dye-penetrant  inspect  the  T/R  blade  for  a 
crack  in  accordance  with  the  Compliance 
Instructions,  Part  III,  paragraph  6..  of  the 
ABT. 

(d)  Before  further  flight,  replace  any 
unairworthy  T/R  blade  with  an  airworthy 
blade. 

(e)  This  AD  establishes  a  new  life  limit  on 
the  T/R  blade,  P/N  109-8132-01-111,  of  200 
•hours  TIS. 

(f)  Within  10  hours  TIS,  for  helicopters 
having  T/R  blades  with  190  hours  TIS  or 
more,  replace  the  T/R  blades  with  airworthy 
blades. 

(g)  On  or  before  May  31.  2003,  modify  the 
T/R  hub  and  grip  assembly  in  accordance 
with  the  Compliance  Instructions,  PcU-t  V,  of 
the  ABT.  Neither  returning  the  removed 
blades  nor  the  grips  and  bushings  to  the 
manufacturer  is  required.  Modifying  the  T/R 
hub  and  grip  assembly  removes  the  Vne 
restrictions  imposed,  restores  the  T/R  blades' 
life  limit  to  1,000  hours  TIS,  and  changes  the 
AD  requirements  for  the  helicopter  from 
Applicability  A  to  Applicability  B. 

Applicability  B 

(h)  Before  each  steirt  of  the  helicopter 
engines,  visually  check  both  sides  of  each  tail 


rotor  blade  for  a  crack  in  the  area  depicted 
in  Figure  1  of  this  AD.  An  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate  may  perform  this  visual  check  and 
must  enter  compliance  with  this  paragraph 
into  the  aircraft  maintenance  records  in 
accordance  with  14  CFR  43.11  and 
91.41 7(a)(2)(v).  See  Figure  1. 

(i)  Within  25  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  25  hours  TIS.  antl 
before  further  flight  any  time  there  is  an 
increase  in  vibration  levels: 

(1)  Using  a  5x  or  higher  magnifying  glass, 
visually  inspect  each  T/R  blade  for  a  crack 
in  accordance  with  the  Compliance 
Instructions,  Part  III,  paragraphs  1.  through  5. 
of  the  ABT.  Reporting  to  Agusta  Service 
Engineering  is  not  required. 

(2)  If  you  are  unable  to  determine  by  the 
visual  inspection  whether  there  is  q  crack, 
dye-penetrant  inspect  the  T/R  blade  for  a 
crack  in  accordance  with  the  Compliance 
Instructions,  Part  III,  paragraph  6.,  of  the 
ABT. 

(j)  Before  further  flight,  replace  any 
unairworthy  T/R  blade  with  an  airworthy 
blade. 

(k)  On  or  before  accumulating'! 50  hours 
TIS  on  the  T/R  hub  and  grip  assembly,  P/N 
109-8131-02-159,  and  thereafter  at  intervals 
not  to  exceed  150  hours  TIS,  inspect  the 
bushings',  P/N  109-8131-30-109,  linings  for 
wear  in  accordance  with  Part  VI  of  the  ABT. 
Replace  any  unairworthy  bushing  with  an 
airworthy  bushing. 

(I)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new' 
retirement  life  for  the  T/R  blade  of  200  hours 
TIS  and,  after  modifying  the  T/R  bub  and 


grip  assembly,  restores  the  retirement  life  to 
1,000  hours  TIS. 

(m)  T/R  blades.  P/M  109-8132-01-111, 
which  have  been  operated  as  part  of  the  T/ 
R  hub  and  blade  assembly,  P/N  109-8131- 
02-151,  are  considered  unairworthy 
components  of  the  T/R  hub  and  blade 
assembly,  P/N  109-8131-02-157,  regardless 
of  TIS.  ' 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager,  Regulations 
Group.  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Regulations  Group. 

(o)  Special  flight  jjermits  will  not  be 
issued. 

(p)  The  placarding  and  marking  the 
airspeed  indicator,  inspecting  the  T/R  blade 
and  bushing,  and  modifying  the  T/R  hub  and 
grip  assembly  shall  be  done  in  accordance 
with  the  Compliance  Instructions  in  Agusta 
Alert  Bollettino  Tecnico  109EP-30,  Revision 
B,  dated  November  27,  2002.  This 
incorporation  by  reference  was  approved  by  • 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  562(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Agusta. 
21017  Cascina  Costa  di  Samarate  (VA)  Italy, 
Via  Giovanni  Agusta  520,  telephone  39 
(0331)^29111,  fax  39  (0331)  229605-222595. 
Copies  may  be  inspected  at  the  FAA,  Office  - 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700.   • 
Washihgton.  DC. 
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(q)  This  amendment  becomes  effective  on 
March  17,  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2002-25-51, 
issued  December  17.  2002.  which  contained 
the  requirements  of  this  amendment. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Ente  Nazionale  per  I'Aviazione  Civile. 
Italy.  AD  No.  2002-592.  dated  November  28. 
2002. 

Issued  in  Fort  Worth.  Texas,  on  February 
14,  2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  03-4478  Filed  2-27-03;  8:45  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-44-AD;  Amendment 
39-13072;  AD  2003-04-23] 

RIN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  Model  HC-B3TN-5( ) 
Propellers 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Hartzell  Propeller  Inc. 
model  HC-B3TN-5(  )  propellers,  with 
blades  part  number  (P/N) 
Tl0176H(B.K)-5  orTl0178H(B)-ll(R) 
that  are  installed  on  Mitsubishi  Heavy 
Industries.  Ltd,  Ml)-2  series  airplanes. 
This  amendment  requires  replacement 
of  those  blades  with  blades  of  the  latest 
design.  This  amendment  is  prompted  by 
a  report  of  in-flight  propeller  blade 
separation  that  caused  a  severe  out-of- 
bajance  condition,  damage  to  the 
airplane,  and  resulted  in  engine 
shutdown  and  a  safe  landing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  propeller  blade 
separation,  damage  to  the  airplane,  and 
possible  loss  of  the  airplane. 
DATES:  Effective  April  4.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  4.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Hartzell  Propeller  Inc.  Technical 
Publications  Department,  One  Propeller 
Place,  Piqua,  OH  45356;  telephone  (937) 
778-4200,  fax  (937)  778-4391.  This 
information  may  be  examined,  by 


appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018:  telephone  (847)  294-7031;  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Hartzell  Propeller  Inc.  model  HC- 
B3TN-5( )  propellers,  with  blades  P/N 
Tl0176H(B,K)-5  or  T10178H(B)-11(R) 
that  are  installed  on  Mitsubishi  Heavy 
Industries,  Ltd,  MU-2  series  airplanes 
was  published  in  the  Federal  Register 
on  October  18.  2002,  (67  FR  64321). 
That  action  proposed  to  require 
replacement  of  those  blades  with  blades 
of  the  latest  design  in  accordance  with 
Hartzell  Propeller  Inc.  SB  HC-SB-61- 
250,  Revision  1,  dated  April  8,  2002. 
The  FAA  has  received  a  report  of  in- 
flight propeller  blade  separation  that 
caused  a  severe  out-of-balance 
condition,  damage  to  the  airplane,  and 
resulted  in  engine  shutdown  and  a  safe 
landing,  on  a  Mitsubishi  MU-2  series 
airplane.  Analysis  revealed  that  the 
blade,  made  of  (hard  alloy)  7076 
aluminum  alloy,  separated  due  to 
fatigue  failure  caused  by  intergranular 
corrosion.  The  service  difficulty  history 
to  date  indicates  that  this  condition  is  • 
limited  to  Hartzell  propellers  installed 
on  Mitsubishi  MU-2  series  airplanes. 
This  condition,  if  not  corrected,  could 
resuh  in  propeller  blade  separation, 
damage  to  the  airplane,  and  possible 
loss  of  the  airplane. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  states  that  the 
proposed  AD  should  be  expanded  to 
remove  all  Hartzell  "hard  alloy" 
propeller  blades  from  service  regardless 
of  the  type  of  aircraft  they  are  installed 

on. 

The  FAA  does  not  agree.  As  stated  in 
the  NPRM,  the  service  history  indicates 
that  the  intergranular  corrosion 
condition  found  on  the  affected  Hartjjell 
propellers  is  limited  to  Hartzell 
propellers  installed  on  Mitsubishi  MU- 
2  series  airplanes.  The  commenter  did 


not  provide  any  new  service  history  to 
indicate  that  this  condition  exists  on 
other  airplanes  with  the  affected 
Hartzell  propellers.  Therefore,  the  AD 
will  not  be  changed.  If  in  the  future, 
intergranular  corrosion  conditions  are 
reported  to  the  FAA  and  are  occurring 
on  Hartzell  propellers  installed  on 
airplanes  other  than  the  Mitsubishi 
MU-2  series  airplanes,  the  FAA  will 
review  the  need  to  expand  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Economic  Analysis 

There  are  approximately  250  Hartzell 
Propeller  Inc.  model  HC-B3TN-5( ) 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
200  propellers  installed  on  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  10  work 
hours  per  propeller  to  perform  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  apprpximately 
$10,000  per  propeller.  Based  on  these 
figures,  the  total  cost  of  the  AD  to  U.S. 
operators  is  estimated  to  be  $  2,120,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-23    Hartzell  Propeller  Inc.: 

Amendment  39-13072.  Docket  No. 
2001-NE-44-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Hartzell  Propeller  Inc. 
model  HC-B3TN-5( )  propellers,  with  part 
numbers  (P/N's)  Tl0176H(B)-5, 
Tl0176H(K)-5,  T10176H-5,  T10178H-11, 
T10178H-11R,  T10178H(B)-11,  and 
T10178H(B)-11R  blades  that  are  installed  on 
Mitsubishi  Heavy  Industries,  Ltd,  MU-2 
series  airplanes. 

Note  1:  The  parentheses  indicate  the 
presence  or  absence  of  an  additional  letter(s) 
which  vary  the  basic  propeller  blade  model 
designation.  This  AD  still  applies  regardless 
of  whether  these  letters  are  present  or  absent 
on  the  propeller  blade  model  designation. 

Note  2:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  within  200  flight  hours  or  1  year 
from  the  effective  date  of  this  AD,  whichever 
occurs  first,  unless  already  done. 

To  prevent  propeller  blade  separation, 
damage  to  the  airplane,  and  possible  loss  of 
the  airplane,  do  the  following: 

(a)  Remove  and  replace  propeller  blades  in 
accordance  with  paragraphs  3. A.  through 
3.C.(3)  of  the  Accomplishment  Instructions  of 
Hartzell  Propeller  Inc.  Service  Bulletin  (SB) 
HC-SB-^1-250,  Revision  1,  dated  April  8, 
2002. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  propeller  blade  removed  in 
accordance  with  paragraph  (a)  of  this  AD,  on 
any  airplane. 


Alternative  Metliods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternativq  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
ACO. 

Special  Flight  Permits 

(d)  Special  Right  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the" 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(e)  The  blade  removal  and  replacement 
must  be  done  in  accordance  with  Hartzell 
Propeller  Inc.  Service  BuUetin  (SB)  HC-SB- 
61-250,  Revision  1,  dated  April  8,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Hartzell  Propeller  Inc.  Technical  Publications 
Department,  One  Propeller  Place,  Piqua,  OH 
45356:  telephone  (937)  778-4200,  fax  (937) 
778-4391.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

Effective  Date 

(0  This  amendment  becomes  effective  on 
April  4,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
February  19,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-4484  Filed  2-27-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-100-AD;  Amendment 
39-13070;  AO  2003-04-21] 

RIN  2120-AA64 

Airworthiness  Directives;  Bomtxirdier 
Model  CL-60O-2B19  (Regional  Jet 
Series  440)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a    - 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  440) 
series  airplanes,  that  requires 
replacement  of  the  overwing  emergency 
exit  placards,  door  weight  placards,  and 
no  baggage  placards  with  new  placards. 
This  action  is  necessary  to  prevent  the 
inability  of  a  passenger  to  open  and 
dispose  of  the  overwing  emergency  exit 
door  during  an  emergency'  evacuation 
due  to  incorrect  placards.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  April  4,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc..  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street.  Third  Floor.  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  440)  series  airplanes  was 
published  in  the  Federal  Register  on 
August  7,  2002  (67  FR  51147).  That 
action  proposed  to  require  replacement 
of  the  overwing  emergency  exit 
placards,  door  weight  placards,  and  no 
baggage  placards  with  new  placards. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due  * 

consideration  has  been  given  to  the 
comments  received. 
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Requests  That  Credit  Be  Given  for 
Previous  Replacement 

Two  commenters  request  that  the 
FAA  revise  the  notice  of  proposed 
rulemaking  (NPRM)  to  specify  that 
replacement  accomplished  before  the 
effective  date  of  this  AD  per  Bombardier 
Alert  Service  Bulletin  A601R-11-O77, 
dated  July  12.  2001.  is  considered 
acceptable  for  compliance  with  the 
replacement  specified  in  paragraph  (a) 
of  the  NPRM.  One  commenter  states 
that,  with  the  exception  of  the  pre- 
modification  location  of  placards  for 
certain  airplanes,  the  changes  embodied 
in  Revision  "A"  of  the  service  bulletin 
are  not  significant  for  the  proper 
execution  of  the  bulletin  and,  therefore, 
result  in  the  same  level  of  safety. 
Another  commenter  states  that 
Canadian  airworthiness  directive  CF- 
2002-12.  dated  February  4,  2002,  allows 
credit  for  airplanes  modified  per  the 
original  service  bulletin. 

We  agree.  We  have  added  a  new 
paragraph  (b)  in  the  final  rule  to  provide 
operators  with  credit  for  previously 
accomplishing  Bombardier  Alert  Service 
Bulletin  A601R-11-077,  dated  July  12, 
2001,  and  have  redesignated  the 
subsequent  paragraphs. 

Request  To  Clarify  Reference  to 
Attachments 

One  commenter  requests  clarification 
about  the  attachments  specified  in 
paragraph  (a)  of  the  NPRM.  The 
commenter  states  that  Bombardier  Alert 
Service  Bulletin  A601R-1 1-077, 
Revision  "A,"  does  not  reference 
"Attachments"  within  its  text.  However, 
the  commenter  notes  that,  following 
page  46  of  46  of  the  service  bulletin, 
there  are  two  pages — a  comment  sheet 
and  a  compliance  sheet.  The  commenter 
recommends  calling  those  pages  by  their 
given  names. 

We  agree  and  have  revised  the  names 
of  those  sheets  in  the  final  rule 
accordingly.  In  addition,  for 
clarification  purposes,  we  have  changed 
the  service  bulletin  citation  throughout 
this  final  rule  to  exclude  those  sheets. 
As  stated  in  the  NPRM,  this  AD  does  not 
require  operators  to  complete  the 
comment  and  compliance  sheets. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  final  rule  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
described  previously.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

We  estimate  that  284  Model  CL-600- 
2B19  (Regional  Jet  Series  440)  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  between  1  and  2  hours 
per  airplane  depending  on  the  airplane 
configuration  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
between  $47  and  $195  per  airplane 
depending  on  the  configuration  of  the 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  between  $30,388  and 
$89,460,  or  $107  and  $315  per  airplane 
depending  on  the  configuration  of  the 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
for  affected  airplanes  within  the  period 
under  the  warranty  agreement,  we  have 
been  advised  that  the  manufacturer  has 
committed  previously  to  its  customers 
that  it  will  bear  the  cost  of  the  placard 
kits. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-04-21     Bombardier.  Inc.  (Formerly 
Canadair):  Amendment  39-13070. 

•  Docket  2002-NM-lOO-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  let  Series  440)  series  airplanes, 
certificated  in  any  category,  having  the  serial 
numbers  listed  in  the  following  table: 

Table— Serial  Numbers 


Serial  Nos. 

7003  through  7434  inclusive. 

7436  through  7442  inclusive. 

7444  through  7452  inclusive. 

7454  through  7458  inclusive. 

7460  through  7497  inclusive. 

7499  through  7504  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
pwner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acil^oirlance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  a.ssessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.     , 

To  prevent  the  inability  of  a  passenger  to 
open  and  dispose  of  the  overwing  emergency 
exit  door  during  an  emergency  evacuation 
due  to  incorrect  placards,  accomplish  the 
following: 

Replacement  of  Placards 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  overwing 
emergency  exit  placards,  door  weight 
placards,  and  no  baggage  placards  with  new 
placards  (including  cleaning  of  the 
applicable  surface),  as  applicable,  per 
Bombardier  Alert  Service  Bulletin  A601R- 
11-077,  Revision  "A,"  dated  December  11, 
2001,  excluding  Service  Bulletin  Comment 
Sheet-Facsimile  Reply  Sheet  and  CRJ 100/ 
200  Service  Bulletin  Compliance  Facsimile 
Reply  Sheet. 

(b)  Replacement  accomplished  before  the 
effective  date  of  this  AD  per  Bombardier 
Alert  Service  Bulletin  A601R-1 1-077,  dated 
July  12,  2001,  is  considered  acceptable  for 
compliance  with  the  replacement  specified 
in  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
caii  be  accomplished. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601R- 
11-077,  Revision  "A,"  dated  December  11. 
2001,  excluding  Service  Bulletin  Comment 
Sheet-Facsimile  Reply  Sheet  and  CR)  100/ 
200  Service  Bulletin  Compliance  Facsimile 
Reply  Sheet.  This  incorporaUon  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A,  Montreal, 
Quebec  H3  C  3G9.  Canada.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-12,  dated  February  4.  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
April  4.  2003. 

Issued  in  Renton,  Washington,  on  February 
19.  2003. 
AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03^347  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-28»-AD;  Amendment 
39-13068;  AD  2003-04-19] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. . 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
that  requires  a  one-time  general  visual 
inspection  to  detect  any  missing 
attachment  bolts  in  the  replaceable 
frame  struts,  and  corrective  actions,  if 
necessary.  This  action  is  necessary  to 
prevent  excessive  deformation  of  the 
floor  structure  in  the  event  of  rapid 
decompression  in  the  lower  cargo  hold 
due  to  missing  attachment  bolts  in  the 
replaceable  frame  struts.  Such 
deformation  may  result  in  the  flight  and 
engine  control  cables  becoming  jammed, 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  April  4.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V..  P.O.  Box 
231.  2150  AE  Nieuw-Vennep.  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington; -or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  March  28,  2002  (67  FR 
14891).  That  action  proposed  to  require 
a  one-time  general  visual  inspection  to 
detect  any  missing  attachment  bolts  in 
the  replaceable  frame  struts,  and 
corrective  actions,  if  necessary. 

Commenls 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

One  commenter  supports  the 
proposed  rule. 

Request  To  Reference  Latest  Service 
Information 

One  commenter  requests  that 
Revision  1  to  Fokker  Service  Bulletin 
SBFlOO-53-096  be  cited  as  an 
acceptable  source  of  service  information 
for  compliance  with  the  proposed  AD. 
That  revision  adds  two  figures  to  the 
service  bulletin  that  are  applicable  to 
the  operator's  fleet. 

The  commenter  also  states  that  it 
notified  the  manufacturer  of 
typographical  errors  in  Figures  2  and  1 7 
of  the  service  bulletin.  The 
manufacturer  informed  the  commenter 
that  a  Service  Bulletin  Change 
Notification  (SBCN)  to  correct  the 
typographical  errors  would  be  issued. 
The  commenter  requests  that  a 
statement  allowing  the  use  of  future 
service  bulletin  revisions  and  SBCNs  be 
included  in  the  proposed  AD. 

The  FAA  concurs  with  the 
conmienter's  request  to  reference 
Revision  1  of  the  service  bulletin  and 
the  applicable  SBCN.  Since  the  issuance 
of  the  proposed  AD.  the  manufacturer    . 
has  issued  Fokker  Service  Bulletin 
SBFlOO-53-096,  Revision  1,  dated 
November  22,  2001;  and  Fokker  SBCN 
SBFlOO-53-096/02,  dated  January  28, 
2002.  The  proposed  rule  references  the 
original  issue  of  the  service  bulletin, 
dated  April  11,  2001,  as  the  appropriate 
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source  of  service  information  for 
accomplishment  of  the  proposed 
inspection.  The  actions  in  Revision  1 
are  essentially  similar  to  those  in  the 
original  issue  of  the  service  bulletin. 
The  SBCN  corrects  typographical  errors 
to  part  numbers  in  Figures  2  and  17  of 
the  service  bulletin.  Part  number 
NAS694V6  in  Figure  2  has  been 
changed  to  NAS674V6.  Fart  number 
NAS695V10  in  Figure  17  has  been 
changed  to  NAS675V10.  The 
manufacturer  notiHed  the  FAA  that 
bolts  having  part  numbers  NAS694V6 
and  NAS695V10  do  not  exist. 

We  have  revised  paragraph  (a)  of  the 
final  rule  to  reference  Revision  1  of  the 
service  bulletin,  including  SBCN 
SBFl 00-53-096/02  as  the  appropriate 
source  of  service  information.  We  have 
also  included  new  paragraphs  (b)  and 
(d)  in  this  final  rule  (and  re-lettered 
other  paragraphs  accordingly)  to  give 
credit  for  inspections  and  corrective 
actions  accomplished  before  the 
effective  date  of  this  AD  per  the  original 
issue  of  the  service  bulletin. 

Request  To  Include  Alternative 
Methods  of  Compliance 

One  commenter  requests  that  the 
proposed  AD  include  a  statement 
allowing  the  use  of  alternate  and 
interchangeable  fasteners  approved  by 
Fokker.  The  commenter  states  that 
Fokker  Message  TSOl. 60550,  dated 
November  29.  2001,  indicates  approval 
from  Fokker  Services  to  use 
interchangeable  parts.  In  regard  to  the 
commenter's  fleet,  the  service  bulletin 
lists  parts  that  are  inactive  and  have  an 
interchangeable  list  or  an  alternate  parts 
list. 

The  FAA  does  not  concur  with  this 
comment.  Paragraph  (c)(2)  of  the  final 
rule  allows  operators  to  make  repairs 
per  a  method  approved  by  either  the 
FAA  or  the  Civil  Aviation  Authority — 
The  Netherlands  (CAA-NL)  (or  its 
delegated  agent).  If  an  operator  wants  to 
make  a  repair  using  a  part  other  than  the 
one  specified  in  the  service  bulletin, 
that  paragraph  allows  the  operator  to 
contact  the  FAA  or  CAA-NL  (or  its 
delegated  agent)  for  approval. 

Request  To  Revise  Cost  Impact 

One  commenter  states  that  it  has 
begun  inspections  of  the  affected  aircraft 
in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-53-096,  Revision  1. 
dated  November  22,  2001.  Based  on  this 
commenter's  experience,  12  work  hours 
per  airplane  are  required  to  accomplish 
the  inspections. 

From  this  comment  the  FAA  infers 
that  the  commenter  is  requesting  that 
the  Cost  Impact  section  of  the  proposed 
AD  be  revised.  The  FAA  does  not 


concur.  The  cost  impact  information 
describes  only  the  "direct"  costs  of  the 
general  one-time  visual  inspection 
required  by  the  proposed  AD.  The 
number  of  work  hours  necessary  to 
accomplish  the  required  general  visual 
inspection,  specified  as  1  work  hour  in 
the  cost  impact  information,  was 
provided  to  the  FAA  by  the 
manufacturer  based  on  the  best  data 
available  to  date.  The  economic  analysis 
of  the  AD  is  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions  required  if,  during 
the  one-time  general  visual  inspection 
required  by  the  proposed  AD,  any 
attachment  bolts  are  found  missing.  The 
"on  condition"  actions  include 
additional  general  visual  inspections  to 
detect  deformations  or  cracks  in  the 
affected  floor  beams  and  the  fuselage 
frame  C-channels  at  the  strut 
attachment.  Such  "on-condition" 
corrective  actions  would  be  required  to 
be  accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  the  airplane  in  an 
airworthy  condition,  as  required  by  the 
Federal  Aviation  Regulations. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  139  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $8,340,  or  $60  per  airplane. 

The  cost  impact  Hgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
Figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  admirustrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (l)is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  " 
adding  the  following  new  airworthiness 
directive: 

2003-04-19     Fokker  Services  B.V.: 

Amendment  39-13068.  Docket  2001- 

NM-289-AD. 
Applicability:  All  Model  F.28  Mark  0070 
and  0100  .series  airplanes;  certificated  in  any 
calegor)'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD.   • 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification.  aWeration.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  deformation  of  the 
floor  structure  to  the  extent  that  flight  and 
engine  control  cables  might  jam.  accomplish 
the  following: 

Inspection 

(a)  Within  14  months  after  the  effective 
date  of  this  AD.  do  a  one-time  general  visual 
inspection  to  detect  any  missing  attachment 
bolts  in  the  replaceable  frame  struts  per  Part 
1.  Part  2.  and  Part  3  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-53-096.  Revision  1.  dated  November 
22.  2001,  including  Fokker  Service  Bulletin 
Change  Notification  SBFlOO-53-096/02, 
dated  January  28.  2002:  as  applicable. 

(b)  Inspections  accomplished  prior  to  the 
effective  date  of  this  AD  per  Fokker  Service 
Bulletin  SBFlOO-53-096.  original  issue, 
dated  April  11.  2001,  are  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

Corrective  Actions 

(c)  If  any  attachment  bolts  are  found 
missing  during  the  inspection  required  by 
paragraph  (a)  of  this  AD.  before  further  flight. 


do  the  actions  specified  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD. 

(1)  Drill  a  new  hole  and  install  a  new  bolt 
(including  nut  and  washer),  per  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-096.  Revision  1. 
dated  November  22,  2001.  including  Fokker 
Service  Bulletin  Change  Notification 
SBFlOO-53-096/02.  dated  January  28.  2002. 

(2)  Do  a  general  visual  inspection  to  detect 
any  deformation  or  crack  in  the  affected  floor 
beams  and  the  fuselage  frame  C-channel  at 
the  strut  aflachmtent.  If  any  deformation  or 
crack  exists,  before  further  flight,  repair  per 

a  method  approved  by  either  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate;  or  the  Civn 
Aviation  Authority— The  Netherlands  (CAA- 
NL)  (or  its  delegated  agent). 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(d)  Corrective  actions  accomplished  prior 
to  the  effective  date  of  this  AD  per  Fokker 
Service  Bulletin  SBFlOO-53-096,  original 
issue,  dated  April  11.  2001.  are  acceptable  for 
compliance  with  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or  ■ 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Fokker  Ser\'ice  Bulletin  SBFl 00-53-096. 
"Revision  1,  dated  November  22.  2001. 

including  Fokker  Service  Bulletin  Change 
Notification  SBFl  00-53-096/02.  dated 
January  28.  2002.  Fokker  Service  Bulletin 
SBFlOO-53-096,  Revision  1 .  contains  the 
following  list  of  effective  pages: 


Page  Nos. 


1,  2.  7,8,  10,27-30 
3-6,  9,  11-26 


^ 


Revision  level  shown  on  page 


bate  shown  on 
page 


1  I  November  22, 

j      2001. 
Original .:...: April  11,2001. 


Fokker  Service  Bulletin  Change  Notification  SBF100-53-O96/D2 


1,3 
2  .... 


Original •    •    January  28,  2002. 

Original I  J^'V  1  ■  2001 . 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2001-055, 
dated  April  27,  2001. 

ECfective  Date 

(h)  This  amendment  becomes  effective  on 
April  4,  2003. 


Issued  in  Renton,  Washington,  on  February 
19,  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane  . 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4348  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4910-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-389-AD;  Amendment 
39-13058;  AD  2003-04-10] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-9a-30  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonntell 
Douglas  Model  MD-90-30  airplanes, 
that  requires  a  one-time  general  visual 
inspection  to  find  wire  chafing  damage 
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and  to  determine  adequate  clearance 
between  the  disconnect  panel  structure 
and  the  wires  above  the  aft  left  lavatory; 
and  corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  damage  to 
certain  wires  due  to  contact  between  the 
wires  and  the  adjacent  structure,  which 
could  result  in  electrical  arcing  and 
consequent  smoke  and  fire  in  the  cabin. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  April  4.  2003.  ' 

•   The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4. 
2003. 

ADDRESSES:  The  .service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Croup.  Long  Beach  Division.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management.  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  3W..  Renton, 
Washington;  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5341; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-'90-30  airplanes 
was  published  in  the  Federal  Register 
on  August  30.  2002  (67  FR  55735).  That 
action  proposed  to  require  a  one-time 
general  visual  inspection  to  find  wire 
chafing  damage  and  to  determine 
adequate  clearance  between  the 
disconnect  panel  structure  and  the 
wires  above  the  aft  left  lavatory;  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
^making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Request  for  Withdrawal  of  Proposed 
AD 

One  commenter  disagrees  with  the 
need  for  an  AD  to  require 
accomplishment  of  Boeing  Alert  Service 
Bulletin  MD9O-24A074,  Revision  01, 
dated  August  8.  2001.  The  commenter 
notes  that  the  incident  that  prompted 
the  proposed  AD  occurred  on  a 
McDonnell  Douglas  Model  MD-88 
airplane,  not  an  MD-90-30  airplane. 
The  commenter  notes  that  the  affected 
wire  bundle  on  the  incident  airplane 
chafed  on  a  disconnect  bracket  on  an 
extruded  angle.  The  commenter  states 
that,  after  considering  the  design  of  the 
disconnect  panel  on  Model  MD-9O-30 
airplanes,  it  is  confident  that  no  wire 
chafing  will  be  found  on  Model  MD-90- 
30  airplanes.  The  commenter  points  out 
that  the  design  of  the  subject  disconnect 
bracket  on  the  Model  MD-90-30 
airplane  is  significantly  different, 
especially  in  length,  from  that  on  the 
Model  MD-88  airplane.  The  bracket  on 
the  Model  MD-90-30  airplane  does  not 
extend  to  the  area  where  the  wire 
bundle  chafing  occurred  on  the  Model 
MD-88  airplane.  The  commenter 
requests  that  the  proposed  AD,  if  issued, 
include  information  about  inspection 
findings  on  Model  MD-90-30  airplanes. 

The  FAA  infers  that  the  commenter  is 
requesting  that  we  withdraw  the 
proposed  AD.  We  do  not  agree.  The 
airplane  manufacturer  has  reviewed  the 
installation  drawings  and  has  confirmed 
that  the  same  disconnect  bracket  (i.e., 
same  part  number)  is  installed  in  the 
same  location  on  both  Model  ME)-88 
and  Model  MD-90-30  airplanes. 
Therefore,  Model  MD-90-30  airplanes 
may  be  subject  to  the  same  unsafe 
condition  revealed  on  the  Model  MD— 88 
airplanes,  even  though  no  wire  chafing 
damage  has  been  found  to  date  on 
Model  MD-90-30  airplanes.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  To  Extend  Compliance  Time 

The  same  commenter  requests  that,  if 
we  deem  it  necessary  to  issue  an  AD,  we 
extend  the  compliance  time  from  4 
months  after  the  effective  date  of  the 
AD,  as  proposed,  to  12  months  after  the 
effective  date  of  the  AD.  Aside  from  its 
comments  regarding  the  appropriateness 
of  the  AD,  discussed  previously,  the 
commenter  provides  no  further 
justification  for  its  request. 

We  concur  that  the  compliance  time 
of  this  AD  may  be  extended.  We  have 
determined  that  a  compliance  time  of  12 
months  will  ensure  that  the  identified 
unsafe  condition  is  addressed  in  a 
timely  manner,  while  allowing  the 
majority  of  affected  operators  to 


complete  the  required  actions  during  a 
scheduled  maintenance  visit.  We  have 
revised  paragraph  (a)  of  the  final  rule 
accordingly. 

Explanation  of  Editorial  Change 

In  the  NPRM,  we  stated  that  the 
proposed  actions  were  to  be 
accomplished  "per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service 
Bulletin  MD90-24A074,  Revision  01, 
including  Appendix  A.  dated  August  8, 
2001."  However,  the  service  bulletin's 
appendix  contains  a  form  for  reporting 
inspection  findings.  This  AD  does  not 
include  such  a  requirement.  Therefore, 
we  have  (ihanged  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  appendix  of  the  service 
bulletin. 

Also,  we  have  changed  the  seWice 
bulletin  citation  throughout  this  final 
rule  to  exclude  the  Evaluation  Form. 
The  form  is  intended  to  be  completed  by 
operators  and  submitted  to  the  airplane 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement. 

Also,  the  Cost  Impact  section  of  the 
NPRM  did  not  include  information 
abbut  warranty  remedies  that  may  be 
available.  We  have  revised  the  Cost 
Impact  section  of  this  final  rule  to  refer 
to  warranty  remedies.  > 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  113  Model 
MD-90-30  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  We 
estimate  that  21  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,260.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
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figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  AD.  As  a  result,  the  costs 
attributable  to  this  AD  may  be  less  than 
stated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States,, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is   , 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  - 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2003-04-10    McDonnell  Douglas: 

Amendment  39-13058.  Docket  2001- 
NM-389-AD. 

Applicability:  Model  MD-90-30  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
MD90-24A074,  Revision  01,  dated  August  8. 
2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
prov«feion,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complitince:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  certain  wires  due  to 
contact  between  the  wires  and  the  adjacent 
structure,  which  could  result  in  electrical 
arcing  and  consequent  smoke  and  fire  in  the 
cabin,  accomplish  the  following: 

One-Timemspection/Corrective  Actions 

(a)  Within  12  months  after  the  effective 
date  of  this  AD:  Do  a  one-time  general  visual 
inspection  to  find  wire  chafing  damage  and 
to  determine  adequate  clearance  between  the 
disconnect  panel  structure  and  the  wires 
above  the  aft  left  lavatory,  per  the 
Accomplishment  Instructions  of  Boeing  Ahrt 
Service  Bulletin  MD90-24A074,  Revision  01, 
excluding  Appendix  and  Evaluation  Form. 
dated  August  8,  2001.  If  no  damage  is  found 
and  the  clearance  is  adequate,  no  further 
action  is  required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the* 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  damage  is  found,  but  the  clearance 
is  inadequate:  Before  further  flight,  secure  the 
wires  using  tie-wraps  to  obtain  0.50-inch 
minimum  clearance  per  the  service  bulletin. 

(2)  If  damage  and/or  inadequate  clearance 
is  found:  Before  further  flight,  repair  or 
replace  damaged  wires  with  new  wires  and/ 
or  secure  the  wires  using  tie-wraps  to  obtain 
0.50-inch  minimum  clearance,  as  applicable, 
per  the  service  bulletin. 

(b)  Accomplishment  of  the  one-time 
inspection  and  corrective  actions  tipfore  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  MD90-24A074.  dated  May 


14,  2001,  is  considered  acc^eptable  for 
compKance  with  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 

'  through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(e)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  With 
Boeing  Alert  Service  Bulletin  MD90-24A074. 
Revision  01,  excluding  Appendix  and 
Evaluation  Form,  dated  August  8.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S£.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division,  3855  Lakewood  Boulevard.  Long 
Beach,  California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  Suite  700.  Washington.  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
April  4,  2003. 

Issued  in  Renton.  Washington,  on  February 
14.  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4241  Filed  2-27-03;  8:45  am] 
BNXING  CODE  4910-13-^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39         , 

[Docket  No.  2001-NIM-212-AD;  Amendment 
39-13067;  AD  2003-04-18] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes, 
that  requires  measuring  the  length  of  the 
wear  indicator  on  the  brake  stack  of  the 
main  landing  gear  (MLG)  brake 
assembly  to  determine  the  degree  of 
wear,  and  follow-on  actions.  This  action 
also  requires  eventual  replacement  of 
the  existing  MLG  brake  assembly  with  a 
new,  improved  or  modified  assembly, 
which  constitutes  terminating  action  for 
any  repetitive  actions  being  performed 
per  this  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  MLG  brakes  and  consequent  loss 
of  braking  capability,  which  could  result 
in  the  airplane  overrunning  the  runway 
during  take-off  or  landing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  April  4.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D80O-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Sujishi,  Aerospace  Engineer,  Systems  & 
Equipment  Branch,  ANM-130L.  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 


telephone  (562)  627-5353;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes 
was  published  in  the  Federal  Register 
on  September  4,  2002  (67  FR  56506). 
That  action  proposed  to  require 
measuring  the  length  of  the  wear 
indicator  on  the  brake  stack  of  the  main 
landing  gear  (MLG)  brake  assembly  to 
determine  the  degree  of  wear,  and 
follow-on  actions.  That  action  also 
proposed  to  require  eventual 
replacement  of  the  existing  MLG  brake 
assembly  with  a  new,  improved  or 
modified  assembly,  which  would 
constitute  terminating  action  for  any 
repetitive  actions  being  performed  per 
the  proposed  AD. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AT)  does  not  include  such  a 
requirement. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  115 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
measurement  of  the  brake  stack  wear 
indicator,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  action  on  U.S. 
operators  is  estimated  to  be  $1,260,  or 
$60  per  airplane,  per  measurement 
cycle. 


It  will  also  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection  for  discrepancies  of  the 
pressure  plate  of  the  MLG  brake,  at  an 
average  labor  rate  of  $60  per  work  hoiu'. 
Based  on  these  figures,  the  cost  impact 
of  this  action  on  U.S.  operators  is 
estimated  to  be  $1,260,  or  $60  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
replacement  of  the  MLG  brake  assembly, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $55,000.  Based  on  these 
figures,  the  cost  impact  of  this  action  on 
U.S.  operators  is  estimated  to  be 
$1,162,560,  or  $55,360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Goverrunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-04-18    McDonnell  Douglas: 

Amendment  39-13067.  Docket  2001- 
NM-212-AD. 

Applicability:  Model  MD-90-30  airplanes, 
certificated  in  any  category;  equipped  with  a 
main  landing  gear  (MLG)  brake  assembly 
having  part  number  (P/N)  5012193R, 
5012193-1.  5012193-1-P,  5012193-2, 
5012193-2-P, 5012193-3,  or  5012193-3-P. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accom(>lished  previously. 

To  prevent  failure  of  the  MLG  brake  and 
consequent  loss  of  braking  capability,  which 
could  result  in  the  airplane  overrunning  the 
runway  during  take-off  or  landing, 
accomplish  the  following: 

Measurement  of  Brake  Wear 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  measure  the  length  of  the  wear 
indicator  on  the  brake  stack  of  the  MLG  brake 
assembly  to  determine  the  degree  of  wear, 
according  to  Boeing  Alert  Service  Bulletin 
MD90-32A042,  Revision  01.  dated  August 
17,  2000,  excluding  Evaluation  Form;  and 
Aircraft  Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  2000. 

(1)  If  the  wear  indicator  measures  more 
than  1.30  inches:  Repeat  the  measurement  of 
the  brake  stack  wear  indicator  every  260 
landings,  until  the  wear  indicator  measures 
1.30  inches  or  less.  When  the  wear  indicator 
measures  1.30  inches  or  less,  do  paragraph 
{a)(2)ofthis  AD. 


(2)  If  the  wear  indicator  measures  1.30 
inches  or  less:  Before  further  flight,  do 
paragraph  (b)  of  this  AD. 

Repetitive  Inspections  for  Discrepancies  of 
Pressure  Plate 

(b)  Perform  a  general  visual  insjjection  of 
the  MLG  brake  assembly  for  discrepancies  of 
the  pressure  plate  (i.e.,  the  surface  of  the 
piston  insulator  is  flush  with  or  has  pushed 
beyond  the  surface  of  the  counterbore), 
according  to  Boeing  Alert  Service  Bulletin 
MD9O-32A042,  Revision  01,  dated  August 
17,  2000,  excluding  Evaluation  Form;  and 
Aircraft  Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  2000.  If  no  discrepancy  of  the 
pressure  plate  is  found,  repeat  the  inspection 
at  inter\'als  not  to  exceed  260  landings,  until 
paragraph  (c)(1),  (c)(2).  or  (d)  of  this  AD  has 
been  accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Actions 

(c)  If  any  discrepancy  of  the  pressure  plate 
is  found  during  any  inspection  required  by 
paragraph  (b)  of  this  AD:  Before  further  flight, 
do  paragraph  (c)(1),  (c)(2),  (c)(3),  or  (d)  of  this 
AD. 

(1)  If  the  length  of  the  wear  indicator  on 
the  MLG  brake  is  less  than  0.40  inch: 
Overhaul  the  MLG  brake  assembly  (including 
replacing  the  carbon  stack)  according  to 
Boeing  Alert  Service  Bulletin  MD90-32A042, 
Revision  01,  dated  August  17,  2000, 
excluding  Evaluation  Form;  and  Aircraft 
Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  20O0.  Such  overhaul  terminates  the 
repetitive  inspections  required  by  paragraph 
(b)  of  this  AD. 

(2)  If  the  length  of  the  wear  indicator  on 
the  MLG  brake  is  greater  than  or  equal  to  0.40 
inch  but  less  than  or  equal  to  2.10  inches: 
Repair  the  MLG  brake  assembly  according  to 
Boeing  Alert  Service  Bulletin  MD90-32A042, 
Revision  01,  dated  August  17,  2000. 
excluding  Evaluation  Form;  and  Aircraft 
Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  2000.  The  repair  procedures 
involve  replacing  the  swage  tube 
subassemblies  of  the  brake  with  new 
subassemblies,  replacing  the  pressure  plate 
with  a  new.  improved  pressure  plate, 
shortening  the  wear  indicator  tube, 
inspecting  to  determine  the  radius  of  the 
piston  insulators,  and  replacing  the  piston 
insulators  with  reworked  insulators  if 
necessary.  Such  repair  terminates  the' 
repetitive  inspections  required  by  paragraph 
(b)  of  this  AD. 


(3)  If  the  length  of  the  wear  indicator  on 
the  brake  is  greater  than  2.10  inches:  No 
further  action  is  required  by  this  paragraph. 

Replacement  With  Modified  Brake  Assembly 

(d)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  at  the  next  brake  overhaul,  or  within 
36  months  after  the  effective  date  of  this  AD. 
whichever  is  first:  Replace  anv  MLG  brake 
assembly  having  P/N  5012193R,  5012193-1, 
5012193-1-P,  5012193-2,  5012193-2-P, 
5012193-3.  or  5012193-3-P:  with  a  neW, 
improved  or  modified  MLG  brake  assembly 
having  P/N  5012193-4;  according  to  Boeing 
Service  Bulletin  MD90-32-045,  Revision  01, 
dated  December  15.  2000,  excluding 
Evaluation  Form;  and  Aircraft  Braking 
Systems  Corporation  Service  Bulletin  MD90- 
32-14.  dated  May  9,  2000.  The  modification 
involves  replacement  of  certain  wear 
indicator  tubes  with  new  tubes,  installation 
of  a  new,  improved  pressure  plate, 
measurement  of  the  radius  of  the  piston 
insulators,  rework  of  the  piston  insulators  if 
necessary,  and  reidentification  of  the  brake 
assembly.  Accomplishment  of  the 
replacement  specified  in  this  paragraph 
terminates  the  requirements  of  this  AD. 

Actions  Accomplished  per  Previous 
Revisions  of  Service  Bulletin 

(e)  Inspections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  according  to  Boeing  Alert  Service 
Bulletin  MD90-32A042,  dated  April  27. 
2000,  is  acceptable  for  compliance  with  the 
corresponding  actions  required  by 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

(f)  Replacements  accomplished  before  the 
effective  date  of  this  AD  according  to  Boeing 
Service  Bulletin  MD90-32-045.  dated  July 
21,  2000,  are  acceptable  for  compliance  with 
paragraph  (d)  of  this  AD. 

Part  Installation 

(g)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  a  MLG  brake  assembly 
having  P/N  5012193R,  5012193-1.  5012193- 
2,  or  5012193-3  on  any  airplane,  unless  the 
MLG  brake  assembly  is  inspected  and  any 
applicable  corrective  action  has  been 
accomplished  according  to  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safejty  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AC0). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Pemiits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Incorporation  by  Reference 

(i)  Unless  otherwise  provided  in  this  AD, 
the  actions  shall  bo  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  MD9O-32A042, 
Revision  01,  dated  August  17.  2000, 
excluding  Evaluation  Form:  Aircraft  Braking  ■ 
Systems  Corporation  Service  Bulletin  MD90- 
32- K),  Revision  2.  dated  April  28,  2000; 
Boeing  .Service  Bulletin  MD«K)-32-04,'>, 
Revision  01.  dated  December  15.  2000. 
excluding  Evaluation  Form;  and  Aircraft 
Braking  Systems  Corporation  Service 
Bulletin  MD90-32-14.  dated  May  9.  2000;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  lJirtx;tor  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  .'i.52(a) 
and  I  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Croup. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach.  California  9084H. 
.Attention:  Data  and  .Service  Management, 
Depl.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
[)ire(  torate.  1601  Lind  Avenue.  SVV.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
.Aircraft  Certification  Office.  39H0  Paramount 
Boulevard.  Lakewood,  California;  or  at  the 
(Iffici!  r)f  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  VVasliington." 
IK). 

Effective  Date 

(kl  This  amendment  becomes  effe«:tive  on 
April  4.  2003. 

Issued  in  Renton,  Washington,  on  February 
in,  2003. 
All  Bahrami. 

AdinfiManoiiiT.  Tmnsport  Airplnnt^ 
Dirt'climitc.  Ainj^ift  Cvrtificatiun  Sen'ict'. 
IKK  Doc.  03-4349  Filed  2-27-03;  8:45  am) 

BILLING  CODE  4910-13'P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(DocKet  No.  2000-NE-60-AD;  Amendment 
39-13071;  AD  2003-04-22] 

RIN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  Model  HD-E6C-3B/ 
E13890K  Propellers 

AGENCY:  Fedora!  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  Thi.s  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Hartzell  Propeller  Inc. 
model  HD-E6C-,1B/E13890K  propellers 
with  certain  serial  numbers  of  model  D- 
1199-2  propeller  control  units  (PCU's) 
installed.  This  amendment  requires 
initial  and  repetitive  inspections  for 
below-limit  propeller  flight  idle  blade 
angles,  and.  as  a  terminating  action, 
removal  of  the  affected  PCU's  from 


service  and  performance  of  a  complete 
Major  Periodic  Inspection  (overhaul) 
when  the  applicable  time-since-new  or 
time-since-overhaul  limit  is  reached,  or 
when  any  flight  idle  blade  angle  is 
below  limits.  This  amendment  is 
prompted  by  a  review  by  Hartzell 
Propeller  Inc.  of  the  model  D-1 199-2 
PCU  overhaul  procedures,  that  revealed 
several  dimensional  checks  and  a 
nondestructive  evaluation  were  not 
performed  on  certain  serial  number 
PCU's  during  a  Major  Periodic 
Inspection  (overhaul).  The  overhaul 
procedures  are  required  to  comply  with 
the  Airworthiness  Limitation  PCU  Major 
Periodic  Inspection  (overhaul)  directive. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  below-limit  flight 
idle  propeller  blade  angles  that,  if  not 
corrected,  could  result  in  degraded 
aircraft  performance  and  control. 
DATES:  Effective  April  4,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  4,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Hartzell  Propeller  Inc.  Technical 
Publications  Department.  One  Propeller 
Place.  Piqua.  OH  45356:  telephone  (937) 
778-4200;  fax  (937)  778-4391.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington.  MA:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
.Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FAA.  Small  Airplane  Directorate.  2300 
East  Devon  Avenue,  Des  Plaines.  IL 
b0018:  telephone  (847)  294-7031,  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Hartzell  Propeller  Inc.  model  HD-E6C- 
3B/E13890K  propellers  wfth  certain 
serial  numbers  of  model  D-1 199-2 
PCU's  installed  was  published  in  the 
Federal  Register  on  October  18.  2002 
(67  FR  64322)  That  action  proposed  to 
require  initial  and  repetitive  inspections 
for  below-limit  propeller  flight  idle 
blade  angles,  and.  as  a  terminating 
action,  removal  of  the  affected. PCU's 
from  service  and  performance  of  a 
complete  Major  Periodic  Inspection 
(overhaul)  when  the  applicable  time- 
since-new  or  time-since-overhaul  limit 
is  reached,  or  when  any  flight  idle  blade 
angle  is  below  limits  in  accordance  with 


Hartzell  Service  Bulletin  No.  (SB)  HD- 
SB-61-025.  dated  November  7,  2002,  or 
SB  No.  HD-SB-61-025,  Revision  1. 
dated  December  20.  2000. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  78  Hartzell 
Propeller  Inc.  model  0-1199-2  PCU's  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  50  PCU's 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  1.5  work  hours  per 
propeller  to  perform  the  initial 
inspections.  25  work  hours  per 
propeller  to  perform  the  PCU 
replacements,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $7,321 
per  propeller.  Based  on  these  figures, 
the  total  cost  of  initial  inspections  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $4,500,  and  the  total  cost  of 
replacement  of  the  affected  PCU's  to 
U.S.  operators  is  estimated  to  be 
$441,050. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  tfie 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 


2003-04-22    Hartzell  Propeller  Inc.: 

Amendment  39-13071.  Docket  No. 
2000-NE-60-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Hartzell  Propeller  Inc. 
model  HD-E6C-3B/E13890K  propellers  with 
certain  serial  numbers  of  model  D-1 199-2     * 
Propeller  Control  Units  (PCU's)  installed,  as 
listed  in  Table  1  of  this  AD.  These  propellers 
are  installed  on,  but  not  limited  to  Fairchild 
Domier  GmbH  328-100  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
-preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 


condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless -already  done. 

To  prevent  below-limit  flight  idle  propeller 
blade  angles  that,  if  not  corrected,  could 
result  in  degraded  aircraft  performance  and 
control,  do  the  following: 

Initial  and  Repetitive  Inspection 
Requirements 

(a)  On  PCU's  listed  by  serial  number  in  the 
following  Table  1  of  this  AD.  at  the  next 
"2A"  maintenance  check,  but  no  later  than 
600  hours  time-in-service  from  the  effective 
date  of  this  AD,  perform  an  initial  flight  idle 
blade  angle  inspection,  in  accordance  with 
paragraph  2A.  of  the  Accomplishment 
Instructions  of  Hartzell  Service  Bulletin  (SB) 
No.  HD-SB-61-025.  Revision  1,  dated 
December  20,  2000.  Table  1  follows; 


TABLE  1 .      AFFECTED  SERIAL  NUMBERS,  MODEL  D-1 199-2  PCU'S 

' 

PCU-A-29 

PCU-A-EFS140 

PCU-A-EFS194 

PCU-A-EFS234 

PCU-A-EFS284 

PCU-A-31 

PCU-A-EFS141 

PCU-A-EFS204 

.PCU-A-EFS236 

PCU-A-EFS290 

PCU-A-44 

PCU-A-EFS144 

PCU-A-EFS207 

PCU-A-EFS239 

PCU-A-EFS292 

PCU-A-46 

PCU-A-EFS152 

PCU-A-EFS208 

PCU-A-EFS242 

PCU-A-EFS293 

PCU-A-53 

PCU-A-EFS155 

PCU-A-EFS210 

PCU-A-EFS244 

PCU-A-EFS294 

PCU-A-54 

PCU-A-EFS158 

PCU-A-EFS212 

PCU-A-EFS245 

PCU-A-EFS302 

' 

PCU-A-57 

PCU-A-EFS160 

PCU-A-EFS213 

PCU-A-EFS246 

PCU-A-EFS307 

PCU-A-58 

PCU-A-EFS162 

PCU-A-EFS214 

PCU-A-EFS249 

PCU-A-EFS319 

PCU-A-59 

PCU-A-EFS165 

PCU-A-EFS218 

PCU-A-EFS250 

1 

PCU-A-EFS320 

PCU-A-EFSIOI 

PCU-A-EFS182 

PCU-A-EFS220 

PCU-A-eFS257    , 

PCU-A-EFS326 

PCU-A-EFS106 

PCU-A-EFS184 

PCU-A-EFS223 

PCU-A-EFS261 

PCU-A-EFS328 

PCU-A-EFS109 

PCU-A-EFS185 

PCU-A-EFS224 

PCU-A-EFS266 

PCU-A-EFS330 

PCU-A-EFS110 

PCU-A-EFS187 

PCU-A-EFS225 

PCU-A-EFS268 

PCU-A-EFS340 

a 

PCU-A-EFS111 

PCU-A-EFS188 

PCU-A-EFS226 

PCU-A-EFS269 

PCU-A-EFS347' 

PCU-A-EFS120 

PCU-A-EFS192 

PCU-A-EFS228 

PCU-A-EFS271 

PCU-A-EFS122 

PCU-A-EFS193 

PCU-A-EFS233 

PCU-A-EFS279 

(b)  Remove  PCU's  that  fail  the  inspection 
in  paragraph  (a)  of  this  AD  and  perform  a 
Major  Periodic  Inspection  (overhaul),  in 
accordance  with  paragraphs  2.B.  and  2.C.  of 
the  Accomplishment  Instructions  of  Hartzell 
SB  No.  HD-SB-61-025.  Revision  1,  dated 
December  20,  2000,  or  replace  with  a 
serviceable  PCU. 

(c)  Thereafter,  at  each  successive  "4A" 
maintenance  check,  but  not  to  exceed  1,200 
hours  time-in-service,  perform  the  flight  idle 
blade  angle  inspection  until  the  limiting 
time-since-overhaul  or  time-since-new  is 
reached,  as  specified  in  Hartzell  SB  HD-SB- 


61-025,  Revision  1,  dated  December  20, 
2000. 

(d)  Remove  PCU's  that  fail  the  inspection 
in  paragraph  (c)  of  this  AD  and  perform  a 
Major  Periodic  Inspection  (overhaul),  in 
accordance  with  paragraphs  2.B.  and  2.C.  of 
Hartzell  SB  No.  HD-SB-61-025,  Revision  1, 
dated  December  20,  2000.  or  replace  with  a 
serviceable  PCU. 

(e)  Once  the  limiting  time-since-overhaul 
or  time-since-new  specified  in  Hartzell  SB 
HD-SB-61-025,  Revision  1.  dated  December 
20,  2000  is  reached,  remove  the  PCU  from 
service  and  perform  a  Major  Periodic 


Inspection  (overhaul),  in  accordance  with 
paragraphs  2.B.  and  2.C.  of  Hartzell  SB  HD- 
SB-61-025,  Revision  1,  dated  December  20, 
2000. 

Optional  Terminating  Action 

(0  Replacement  with  a  serviceable  PCU  is 
terminating  action  for  the  repetitive 
inspections  specified  in  paragraph  {c\  of  this 
AD.  For  the  purpose  of  this  AD,  a  serviceable 
PCU  is  one  that  is  not  listed  in  Table  1  of  this 
AD,  or  is  one  listed  in  Table  1  of  this  AD  that 
has  undergone  a  Major  Periodic  Inspection 
(overhaul)  after  November  17,  2000,  in 
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accordance  with  paragraphs  2.B.  and  2.C.  of 
Hartzell  SB  HD-SB-61-025,  Revision  1. 
dated  December  20,  2000. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  An 
alternative  method  of  compliance  to  Hartzell 
SB  HD-SB-61-025,  Revision  1,  dated 
December  20,  2000,  is  compliance  with 
Hartzell  SB  HD-SB-61-025,  dated  November 
17,  2000.  Operators  must  submit  their 
reque.sts  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Chicago  ACO. 

Note  2:  Information  concerning  the 
existen«;e  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  R(?gulalions  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(i)  The  inspections  must  be  done  in 
accordance  with  Hartzell  Propeller  Inc. 
.Service  Bulletin  HD-SB-61-025,  Revision  1, 
dated  December  20,  2000.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Hartzell  Propeller  Inc. 
Technical  Publications  Department,  One 
Propeller  Place,  Piqua.  OH  45;J56:  telephone 
(937)  778-4200;  fax  (937)  778-4391.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  C^ounsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
April  4,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
February  19,  2003. 
lay  |.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  03-4483  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-19-AD;  Anwndment 
39-13063;  AD  2003-04-14] 

RIN212&-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  (Bell)  Model 
427  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  thp 
specified  Bell  model  helicopters  that 
requires  replacing  the  hydraulic 
solenoid  tee  fitting  (tee  fitting)  and 
tubes.  This  amendment  is  prompted  by 
the  manufacturer's  discovery  that  tee 
fittings  may  be  installed  improperly  and 
restrict  hydraulic  fluid  flow.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  restricted  flow  of  hydraulic 
fluid  to  the  flight  control  hydraulic 
actuators  resulting  in  loss  of  hydraulic 
control,  excessive  stiffness  in  the  flight 
controls,  and  a  subsequent  forced 
landing  of  the  helicopter. 
DATES:  Effective  April  4.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12.800  Rue  de  I'Avenir,  Mirabel.  Quebec 
I7I1R4.  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272. 
This  information  may  be  examfined  at 
the  FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth,  Texas:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110,  telephone  (817) 222-5123. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Bell  Model  427 
helicopters  was  published  in  the 
Federal  Register  on  October  18,  2002 
(67  FR  64325).  That  action  proposed  to 
require  replacing  tee  fittings,  part 
number  (F/N)  AS1003W060404.  and 
tubes,  P/Ns  427-080-058-101  and  427- 


080-003-101,  with  union.  P/N 
AS5230W0606.  tee  fitting.  P/N 
NAS1763W060404.  and  tubes.  P/Ns 
427-080-069-101  and  427-080-068- 
101. 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Bell  Model  427  helicopters.  Transport 
Canada  advises  that  there  is  a  possibility 
of  installing  the  existing  tee  fitting  in 
such  a  way  that  the  hydraulic  fluid  flow 
will  be  significantly  restricted.  To 
preclude  this  possibility.  Bell  has 
designed  a  new  tee  fitting  installation. 

Bell  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  427- 
01-02,  dated  August  20.  2001.  which 
specifies  replacing  the  tee  fitting. 
Transport  Canada  classified  this  alert 
service  bulletin  as  mandatory  and 
issued  AD  No.  CF-2002-11.  dated 
January  31,  2002.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  one  editorial  change.  The 
manufacturer's  legal  name  has  changed 
since  the  issuance  of  the  proposed  AD, 
and  the  new  name  is  reflected  in  this 
AD;  this  change  will  neither  increase 
the  economic  burden  on  any  operator 
nor  increase  the  scope  of  the  AD. 

The  FAA  estimates  that  31  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  helicopter  to  replace  the 
tee  fitting  and  tubes,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$527  per  helicopter.  Based  on  these 
figures.' the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$18,197  to  replace  the  tee  fitting  and 
tubes  in  the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is . 
determined  that  this  final  rule  does  not 
have  federahsm  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
ra  11034^  February  26.  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
•  Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40U3.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-14    Bell  Helicopter  Textron 

Canada:  Amendment  39-13063.  Docket 
No.  2002-SW-19-AD. 

Applicability:  Model  427  helicopters,  serial 
numbers  56001  through  56031.  with 
hydraulic  solenoid  tee  fitting,  part  number 
(P/N)  AS1003W060404.  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  the  next 
hydraulic  filter  and  fluid  replacement  or 
within  30  days,  whichever  occurs  first, 
unless  accomplished  previously. 

To  prevent  restricted  flow  of  hydraulic 
fluid  to  the  flight  control  hydraulic  actuators 
resulting  in  loss  of  hydraulic  control, 
excessive  stiffness  in  the  flight  controls,  and 
a  subsequent  forced  lariding  of  the  helicopter, 
accomplish  the  following: 

(a)  Replace  the  hydraulic  solenoid  tee 
fitting  (tee  fining),  P/N  AS1003W060404,  and 


tubes,  P/Ns  427-080-058-101  and  427-O80- 
003-101,  with  union,  P/N  AS5230W0606,  tee 
fitting,  P/N  NAS1763W060404.  and  tubes,  P/ 
Ns  427-080-069-101  and  427-080-068-101. 
in  accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  427-0,1-02.  dated 
August  20.  2001. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in  • 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacements  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  427-ai-02.  dated 
August  20.  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron 
Canada,  1^,800  Rue  de  I'Avenir,  Mirabel, 
Quebec  J7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  4,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2002-11,  dated  fanuary  31,  2002. 

Issued  in  Fort  Worth,  Texas,  on  February 
14,  2003. 

David  A.  Downeyi 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-4476  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-15-AO;  Amendment 
39-1 3069;  AD  2003-04-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  DH.125,  HS.125,  and  BH.125 
Series  Airplanes;  Model  BAe.125 
Series  800A,  800A  (C-29A),  800A  (U- 
125),  800B,  1000A,  and  10008 
Airplanes;  and  Model  Hawker  800,  800 
(including  variant  U-1 25A),  1 000,  and 
800XP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
DH.125,  HS.125,  BH.125,  and  BAe.125 
(U-1 25  and  C-29A)  series  airplanes; 
and  Model  Hawker  800,  Hawker  800 
(including  variant  U-125A),  Hawker 
800XP,  and  Hawker  1000  airplanes;  that 
currently  requires  an  inspection  for 
cracking  or  corrosion  of  the  cylinder 
head  lugs  of  the  main  landing  gear 
(MLG)  actuator  and  follow-on/corrective 
actions.  This  amendment  expands  the 
applicability  of  the  existing  AD  to  add 
an  airplane  model  and  further  clarify 
the  applicability  and,  for  certain 
airplanes,  to  clarify  the  compliance  time 
of  the  inspection  requirements.  This 
action  is  necessary  to  prevent  separation 
of  the  cylinder  head  lugs,  which  could 
prevent  the  MLG  from  extending  and 
result  in  a  partial  gear-up  landing.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  April  4,  2003. 

The  incorporatipn  by  reference  of  a 
certain  publication,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
October  3,  2001  (66  FR  45575,  August 
29,  2001). 

ADDRESSES:  The  service  information    " 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Department  62.  PO  Box  85,  Wichita. 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
David  Ostrodka,  Aerospace  Engineer, 
Airframe  Branch,  ACE-118W.  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Kansas  67209; 
telephone  (316)  946-4129;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-17-26  Rl, 
amendment  39-12619  (67  FR  4171, 
January  29,  2002),  which  is  applicable 
to  certain  Raytheon  Model  DH.125, 
HS.125,  BH.125,  and  BAe.125  (U-125 
and  C-29A)  series  airplanes;  and  Model 
Hawker  800,  Hawker  800  (including 
variant  U-125A),  Hawker  800XP,  and 
Hawker  1000  airplanes;  was  published 
in  the  Federal  Register  on  August  30, 
2002  (67  FR  55742).  The  action 
proposed  to  continue  to  require  an 
inspection  for  cracking  or  corrosion  of 
the  cylinder  head  lugs  of  the  main 
landing  gear  (MLG)  actuator,  and 
follow-on/corrective  actions.  The  action 
also  proposed  to  expand  and  clarify  the 
applicability  of  the  existing  AD  per  the 
referenced  service  bulletin  and  type 
certificate  data  sheet,  and,  for  certain 
airplanes,  to  clarify  the  compliance  time 
for  the  inspection  requirements  in 
paragraph  (b)(3)  of  this  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Applicability 

For  clariTication  purposes,  we  have 
revised  the  wording  in  the  parentheses 
.  for  Model  Hawker  800  airplanes  in  the 
applicability  throughout  this  AD  to  read 
"(including  variant  U-125A)." 

Conclusion 

After  careful  review  of  the  available 
data,  we  have  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,000 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  650 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  currently 
required  by  AD  2001-17-26  Rl,  and 


retained  in  this  AD,  take  approximately 
20  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $780,000,  or  $1 ,200  per 
airplane. 

This  AD  does  not  add  any  new 
actions  or  requirement's,  and  only 
revises  the  applicability  of  the  AD  by 
adding  an  airplane  model,  clarif\'ing  the 
model  designations,  and  clarifying  the 
compliance  time  for  the  inspection 
requirements  for  certain  airplanes. 
Therefore,  the  estimated  cost  impact  for 
this  proposed  AD  is  unchanged  ft'om  the 
existing  AD. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
for  affected  airplanes  within  the  period 
under  the  warranty  agreement,  we  have 
been  advised  that  the  manufacturer  has 
conunitted  previously  to  its  customers 
that  it  will  bear  the  cost  of  replacement 
parts.  We  also  have  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  AD  may  be  less  than 
the  cost  impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  maybe  obtained  fi"om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12619  (67  FR 
4171,  January  29,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13069,  to  read  as 
follows: 

2003-04-20    Raytheon  Aircraft  Company: 

Amendment  .19-13069.  Docket  2002- 
NM-15-AD.  Supersedes  AD  2001-17-26 
Rl,  Amendment  39-12619. 
Applicability:  Model  DH.125.  HS.125,  and 
BH.125  series  airplanes;  Model  BAe.125 
series  800A,  800A  (C-29A),  800A  (U-125), 
8008,  lOOOA,  and  lOOOB  airplanes:  and 
Model  Hawker  800.  800  (including  variant 
U-125A).  1000,  and  800XP  airplanes;  as 
listed  in  Raytheon  Service  Bulletin  32-3391, 
dated  August  2000;  certiflcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
'identiTied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  cylinder  head 
lugs,  which  could  prevent  the  main  landing 
gear  (MLG)  from  extetiding  and  result  in  a 
partial  gear-up  landing,  accomplish  the 
following: 
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Restatement  of  Certain  Requirements  of  AD 
2001-17-26 Rl: 

Inspection 

(a)  For  Model  DH.125,  HS.125,  and  BH.125 
series  airplanes;  BAe.125  series  800A.  800A 
(C-19A),  800A  (U-125A),  lOOOA,  and  lOOOB 
airplanes;  and  Model  Hawker  800,  800 
(including  variant  U-125A),  800XP,  and  1000 
airplanes:  Perform  an  eddy  current 
inspection  of  the  actuator  cylinder  head  lugs 
for  cracking  or  corrosion  per  Raytheon 
Service  Bulletin  32-3391,  dated  August  2000, 
at  the  time  specified  in  paragraph  (a)(1), 
(a)(2),  (a)(3),  or  (a)(4)  of  this  AD,  as 
applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  October  3, 
2001  (the  effective  date  of  AD  2001-17-26 
Rl,  amendment  39-12619):  Perform  the  eddy 
current  inspection  within  24  months  after 
October  3,  2001. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4,000  total  landings  as  of  October  3, 
2001:  Perform  the  eddy  current  inspection 
within  6  months  after  October  3,  2001. 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  as  of 
October  3,  2001:  Perform  the  eddy  current 
inspection  within  6  months  after  October  3, 
2001. 

(4)  For  actuator  cylinder  heads  that  have 
4,001  or  more  total  landings  as  of  October  3, 
2001:  Perform  the  eddy  Current  inspection 
within  10  landings  after  October  3.  2001. 

New  Requirements  of  this  AD: 

(b)  For  Model  BAe.125  series  800B 
airplanes:  Perform  an  eddy  current 
inspection  of  the  actuator  cylinder  head  lugs 
for  cracking  or  corrosion  per  Raytheon 
Service  Bulletin  32-3391,  dated  August  2000, 
at  the  time  specified  in  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  AD,  as  applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  the  effective 
date  of  this  AD:  Perform  the  eddy  current 
inspection  within  24  months  after  the 
effective  date  of  this  AD. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4,000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  6  months  after  the 
effective  date  of  this  AD. 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  or  that 
have  4,001  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  at  the  earlier  of  the  times 
specified  in  paragraph  fb)(3)(i)  or  (b)(3)(ii)  of 
this  AD. 

(i)  Within  6  months  after  the  effective  date 
of  this  AD. 

(ii)  Within  10  landings  after  the  effective 
date  of  this  AD. 

If  No  Cracking  or  Corrosion 

(c)  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  or  (b)  of  this  AD,  before  further  flight, 
accomplish  follow-on  actions  (e.g.,  "vibro- 
etching"  the  MLG  actuator  data  plate, 
painting  a  blue  stripe  on  the  actuator 
cylinder  head  to  indicate  1  V32-inch  oversize 
bushings,  replacing  bushings,  and  applying 
corrosion  protection  to  the  lug  bores),  per 
Raytheon  Service  Bulletin  32-3391,  dated 
August  2000. 


If  Any  Cracking  or  Corrosion 

(d)  If  any  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  or  (b)  of  this  AD,  before  further  flight, 
accomplish  either  of  the  actions  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  per 
Raytheon  Service  Bulletin  32-3391,  dated 
August  2000: 

(1)  Replace  the  actuator  of  the  MLG  with 
a  new  or  serviceable  actuator;  or 

(2)  Replace  the  actuator  cylinder  head  with 
a  new  cylinder  head. 

Note  2:  Raytheon  Service  Bulletin  32-3391, 
dated  August  2000,  references  Precision 
Hydraulics  Component  Maintenance  Manual 
32-30-1105  as  an  additional  source  of 
service  information. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

■Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  32-3391. 
dated  August  2000.  This  incorporation  by 
reference  of  that  document  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  3,  2001  (66  FR  45575, 
August  29,  2001).  Copies  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  \Vashington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
April  4,  2003. 

Issued  in  Renton,  Washington,  on  February 
19,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4586  Filed  2-27-03;"8:45  ami 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-43-AD;  Amendment 
39-13061;  AD  2003-04-12] 

RIN2120-AA64 

Alrworttiiness  Directives;  Bell 
Helicopter  Textron  Canada  Limited 
Model  427  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron 
Canada  (Bell)  model  helicopters  that 
requires  modifying  the  auxiliar>'  fin 
assemblies  and  revising  the  Limitations 
section  of  the  Rotorcraft  Flight  Manual 
(RFM)  to  reduce  the  never-exceed  speed 
(Vne)  for  a  tail  rotor  pedal  stop  failure. 
This  amendment  is  prompted  by  several 
incidents  of  main  rotor  blades 
contacting  the  top  of  the  fin  that  have 
resulted  in  an  upper  tuning  weight 
(weight)  becoming  loose.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  main  rotor  blade  fi-om  striking 
an  auxiliary  fin,  loss  of  a  tuning  weight, 
impact  with  a  tail  or  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helict^ter. 

DATES:  Effe^ive  April  4,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Bell  Helicopter  Textron  Canada. 
12,800  Rue  de  I'Avenir,  Mirabel,  Quebec 
J7J1R4,  telephone. (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  an  AD  for  Bell  Model  427 
helicopters  was  published  in  the 
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Federal  Register  on  November  28.  2001 
(66  PR  59377).  That  NPRM  would  have 
required  modifying  the  fins,  part 
number  (P/N)  427-035-836-101  and 
427-035-836-102.  to  relocate  the 
weights.  P/N  407-023-003-145.  That 
proposal  recognized  that  relocating  the 
tuning  weights  was  an  interim  action 
and  anticipated  that  contact  between  the 
main  rotor  blades  and  the  top  portion  of 
the  fins  would  be  addressed  in  a 
separate  AD.  However,  prior  to 
publishing  the  final  rule  based  on  that 
NPRM.  the  manufacturer  published 
service  information  about  reducing  the 
height  of  the  fins.  Further.  Transport 
Canada  issued  a  revised  AD  rfK{uiring 
the  height  reduction  in  Canada.  Hence, 
reducing  the  height  of  the  fins  made  the 
relocation  of  the  tuning  weights 
unnecessary,  therefore  a  supplemental 
proposal  was  published  in  the  Federal 
Register  on  October  18,  2002  (67  FR 
64326).  That  action  proposed  to  require 
modifying  the  auxiliary  fin  assemblies 
to  reduce  the  height  and  revising  the 
Limitations  section  of  the  REM  to 
reduce  the  Vne  for  a  tail  rotor  pedal  stop 
failure  from  80  knots  indicated  airspeed 
(KIAS)  to  60  KIAS. 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Bell  Model  427  helicopters.  Transport 
Canada  advises  of  several  ground 
incidents  of  main  rotor  blades 
contacting  the  top  portion  of  a  fin.  Such 
incidents  occurred  on  helicopters  with 
an  internal  gross  weight  capability  of 
6,350  lbs.  and  the  larger  auxiliary  fin 
assemblies. 

Bell  has  issued  Alert  Service  Bulletin 
427-01-7.  dated  November  16,  2001 
(ASB).  which  specifies  reducing  the 
height  of  the  auxiliary  fin  assembly,  part 
number  (P/N)  427-035-836-101.  -102. 
-105.  and  -106  within  300  hours  time- 
in-service  (TIS).  Transport  Canada 
classified  this  ASB  as  mandatory  and 
issued  AD  No.  CF-2001-05R1.  dated 
February  13.  2002,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  with  the  exception 
of  minor  non-substantive  changes  and 
updating  the  Rotorcraft  Flight  Manual 
from  Revision  3  to  Revision  5,  which  is 
referenced  in  Note  2  of  the  AD. 

The  FAA  estimates  that  30  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  12 


work  hours  per  helicopter  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,685  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $72,150  to 
perform  the  modifications  and  revisions 
for  the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-12    Bell  Helicopter  Textron 

Canada:  Amendment  39-13061.  Docket 
No.  2001-SW^3-AD. 
Applicability:  Model  427  helicopters,  serial 
numbers  56001  through  56030  with  auxiliary 
fin  assemblies,  part  numbers  427-035-836- 
101,  -102,  -105,  or  -106,  installed, 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  main  rotor  blade  from  striking 
an  auxiliary  fin,  loss  of  an  upper  tuning 
weight,  impact  with  a  tail  or  main  rotor 
blade,  and  subsequent  loss  of  control  of  the 
helicopter: 

(a)  Within  60  days,  modify  auxiliary  fin 
as.semblies,  part  numbers iP/N)  427-035- 
836-101,  -102,  -105,  or  -106,  in  accordance 
with  the  Accomplishment  Instructions  in 
Bell  Helicopter  Textron  Alert  Service 
Bulletin  No.  427-01-07.  dated  November  16. 
2001. 

(b)  After  accomplishing  paragraph  (a)  of 
this  AD.  reduce  the  never-exceed  speed  (Vne) 
limitation  for  a  pedal  stop  failure  from  80 
knots  indicated  airspeed  (KIAS)  to  60  KIAS. 

Note  2:  Bell  Helicopter  Textron  Rotorcraft 
Flight  Manual  BHT-427-FM-2.  Revision  5, 
dated  April  23,  2002,  incorporates  the 
reduced  airspeed  limitation  for  a  pedal  stop 
failure. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
•of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  427-01-07,  dated 
Novemtjer  16.  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron 
Canada,  12.800  Rue  de  I'Avenir.  Mirabel. 
Quebec  J7I1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272.  Copies 
may  be  inspected  at  the  FAA,  Office  6f  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register. 


800  North  Capitol  Street.  NW..  suite  700. 
Washington.  EXZ. 

(f)  This  amendment  becomes  effective  on 
April  4.  2003.  ' 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-O5R1.  dated  February  13.  2002. 

Issued  in  Fort  Worth,  Texas,  on  February 
14.  2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  03-4477  Filed  2-27-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-353-AD;  Amendment 
39-13073;  AD  2003-0«-24] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  ~ 

action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDoruiell 
Douglas  Model  717-200  airplanes.  This 
action  requires  a  one-time  inspection  for 
cracking  of  the  support  fitting 
assemblies  and  stop  pads  of  the  main 
spoiler  actuators,  and  follow-on  actions. 
This  action  is  necessary  to  find  and  fix 
cracking  of  the  support  fitting 
assemblies  of  the  main  spoiler  actuator, 
which  could  residt  in  damage  of 
adjacent  structure  such  as  the  rear  spar 
or  upper  skin  panel,  and  consequent 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  March  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
353-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  tbis 
location  between  9  a.m.  and  3  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-353-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  bom  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  {D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Ronton.  Washington;  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airfi-ame  Branch,  ANM-120L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATK)N:  The  FAA 
has  received  reports  indicating  that 
cracking  has  been  found  on  a  support 
fitting  assembly  for  the  main  spoiler 
actuators  on  several  McDonnell  Douglas 
Model  717-200  airplanes.  On  one 
airplane,  a  crack  completely  separated  a 
forward  attachment  lug  from  the 
support  fitting.  This  allowed  the  lug  to 
move  forward  and  contact  and  damage 
the  rear  spar  of  the  wing,  which  resulted 
in  cracking  of  the  spar  and  fuel  seepage. 
On  another  airplane,  the  support  fitting 
cracked  laterally  across  the  center  of  the 
fitting.  Investigation  revealed  that  the 
stop  pad  had  been  broken  off  at  the 
pad's  aft  attachment  hole,  and  contact 
occurred  between  the  spoiler  actuator 
and  fitting.  While  the  root-cause  of  these 
cracks  is  unknown,  one  possibility  is 
improper  rigging  of  the  spoiler  hold- 
down  actuator,  which  could  cause 
additional  loading  and  fatigue  in  the 
support  fitting.  Cracking  of  a  support 
fitting  assembly  for  a  main  spoiler 
actuator,  if  not  corrected,  could  result  in 
damage  of  adjacent  structure  such  as  the 
rear  spar  or  upper  skin  panel,  and 
consequent  reduced  structural  integrity 
of  the  airplane. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  717- 
57A0013,  dated  December  20,  2002. 
That  service  bulletin  describes 
procedures  for  a  one-time  visual 
inspection  for  cracking  of  the  support 
fitting  assemblies  and  stop  pads  of  the 
main  spoiler  actuators.  For  support 
fitting  assemblies  on  which  no  cracking 
is  found,  the  service  bulletin  describes 
procedures  for  a  follow-on  test  of  the 
rigging  of  the  spoiler  hold-down 
actuators  to  ensure  that  the  actuators  are 
rigged  correctly.  For  cracked  support 
fitting  assemblies  or  stop  pads,  the 
service  bulletin  specifies  to  contact 
Boeing  for  instructions  for  repair  and 
additional  inspections. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
find  and  fix  cracking  of  the  support 
fitting  assembUes  of  the  main  spoiler 
actuator,  which  could  result  in  damage 
of  adjacent  structure  such  as  the  rear 
spar  or  upper  skin  panel,  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  under 
the  heading  "Differences  Between  This 
AD  and  the  Service  Bulletin."  This  AD 
also  requires  that  operators  report 
results  of  inspection  findings  to  the 
FAA  and  to  Boeing. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 
required  by  this  AD  will  enable  the 
manufacturer  to  obtain  better  insight 
into  the  nature,  cause,  and  extent  of  the 
cracking,  and  eventually  to  develop 
final  action  to  address  the  uinsafe 
condition.  Once  final  action  has  been 
identified,  the  FAA  may  consider 
further  ndemaking. 

Clarification  of  Inspection  Type 

The  service  bulletin  identifies  the 
inspection  for  cracking  or  other 
discrepancy  as  a  "visual"  inspection. 
We  have  determined  that  the  inspectioii 
described  in  the  service  bulletin 
constitutes  a  "detailed"  inspection. 
Note  2  of  this  AD  defines  such  an 
inspection. 

Difiierences  Between  This  AD  and  the 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
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,  manufacturer  may  be  contacted  for 
disposition  of  cracking  conditions,  this 
AD  would  require  the  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA.  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  also  should  note  that,  if  no 
cracking  of  any  spoiler  support  fitting  or 
stop  pad  is  found,  the  service  bulletin 
specifies  to  test  the  rigging  of  the  spoiler 
hold-down  actuators.  However,  the 
service  bulletin  does  not  spefufy  any 
corrective  action  if  a  spoiler  hold-down 
actuator  is  incorrectly  rigged.  If  any 
spoiler  hold-down  actuator  is  not  rigged 
correctly,  this  AD  specifies  to  correct 
the  rigging  per  McDonnell  Douglas 
Model  717  Aircraft  Maintenance 
Manual,  Chapter  27-67-06,  Revision  15. 
dated  lanuary  1.  2003. 

Operators  may  note  that  certain 
portions  of  the  service  bulletin  specify 
that,  if  no  cracks  are  found,  inspection 
findings  must  be  submitted  to  Boeing. 
However,  the  Accomplishment 
Instructions  of  the  service  bulletin  do 
not  contain  such  an  instruction,  and  this 
AD  dotis  not  require  operators  to  submit 
inspection  findings  if  no  cracking  is 
found. 

Operators  also  may  note  that  note  (o) 
in  Figures  1  and  2  of  the  service  bulletin 
refers  to  inspecting  for  cracking  or 
"evidence  of  riding  conditions  on  the 
support  fitting."  We  have  confirmed 
with  Boeing  that  the  references  to 
"riding  conditions"  were  included 
inadvertently.  It  is  only  necessary  to 
inspect  the  support  fitting  assembly  and 
stop  pads  for  cracks,  not  for  evidence  of 
riding  conditions.  Note  3  of  this  AD 
clarifies  our  intent. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 


under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  eacb  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-353-AD."  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
,  correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 


significant  under  DOT  Regulator>' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow's: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  H.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-O4-24    McDonnell  Douglas: 

Amendment  39-13073. 

Dof:kel  2002-NM-353-AD. 

Applicability:  Mode]  717-200  airplanes, 
fuselage  numtjers  3002  through  5106 
ini:lusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  jt. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  support 
fitting  assemblies  of  the  main  spoiler 
actuator,  which  could  result  in  damage  of 
adjacent  structure  such  as  the  rear  spar  or 
upper  skin  panel,  and  consequent  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

One-Time  Inspection 

(a)  Within  550  flight  hours  after  the 
effective  date  of  this  AD.  perform  a  one-time 
detailed  inspection  for  cracking  of  the 
support  fitting  assemblies  and  stop  pads  of 
the  main  spoiler  actuators,  per  the 
Accomplishment  Instructions  of  Boeing  Alert 


Service  Bulletin  717-57A0013,  dated 
December  20,  2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  he  required." 

Note  3:  While  note  (e)  in  Figures  1  and  2 
in  Boeing  Alert  Service  Bulletin  717- 
57A0013,  dated  December  20,  2002,  refers  to 
inspecting  for  cracking  or  "evidence  of  riding 
conditions  on  the  support  fitting."  this  AD 
requires  inspection  of  the  support  fitting 
assembly  and  stop  pads  for  cracking. 

No  Cracking  Found:  Follow-On  Test 

(b)  If  no  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  perform  a  test  of-the 
rigging  of  the  spoiler  hold-down  actuators  to 
ensure  that  the  actuators_are  rigged  correctly, 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  717-57A0013, 
dated  December  20,  2002.  If  any  spoiler  hold- 
down  actuator  is  not  rigged  correctly,  t)efore 
further  flight,  correct  the  rigging  per 
McDonnell  Douglas  Model  717  Aircraft 
Maintenance  Manual,  Chapter  27-67-06. 
Revision  15,  dated  lanuary  1,  2003. 

Cracking  Found:  Corrective  Actions  and 
Reporting  Requirement 

(c)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  do  paragraphs  (c)(1)  and  (c)(2)  of  this 
AD. 

(1)  Before  further  flight,  repair  and  perform 
follow-on  inspections  per  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Los 
Angeles  ACO.  to  make  such  findings.  For  a 
repair  method  to  be  approved,  the  approval 
must  specifically  reference  this  AD. 

(2)  Within  5  days  after  performing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  or  within  5  days  after  the  effective  date 
of  this  AD,  whichever  is  later,  submit  a  report 
of  inspection  findings  to  the  Manager,  Los 
Angeles  ACO,  FAA.  3960  Paramount 
Boulevard,  Lakewood,  California  90712- 
4137,  fax  (562)  627-5210;  and  to  Boeing,  at 
the  address  specified  in  Appendix  A  of 
Boeing  Alert  Service  Bulletin  717-57A0013, 
dated  December  20,  2002.  The  report  must 
include  the  fuselage  number,  a  description  of 
the  discrepancies  found,  the  number  of  flight 
cycles  and  flight  hours  on  the  airplane,  and 
the  name  and  telephone  number  of  a  person 
to  contact  if  the  FAA  or  Boeing  needs  more 
information  on  the  findings.  The  form  in 
Appendix  A  of  the  service  bulletin  may  be 
used  for  the  report.  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance 
(AMOC)  or  adjustment  of  the  compliance 
time  that  provides  an  acceptable  level  of 
safety  may  be  used  if  approved  by  the 
Manager,  Los  Angeles  ACO.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  717-57A0013, 
dated  December  20,  2002.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

EfTective  Date 

(g)  This  amendment  becomes  effective  on 
March  17,  2003. 

Issued  in  Renton,  Washington,  on  February 
20,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4487  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14462;  Airspace 
DocketNo.03-ACE-15] 

Modification  Of  Class  E  Airspace; 
Denison,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Denison.  LA  revealed  a 
discrepancy  in  the  location  of  the 
Denison.  LA  nondirectional  radio  beacon 
(NDB)  used  in  the  legal  description  for 
the  Denison.  LA  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Denison.  LA  Class  E 
airspace  and  by  incorporating  the 
current  location  of  the  Denison  NDB  in 
the  Class  E  airspace  legal  description. 

DATES:  The  direct  final  rule  is  effective 
on  0901  LTTC.  July  10.  2002. 
.  Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1.  2003. 

ADDRESSES:  Send  comments  on  this     . 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14462/ 
Airspace  Docket  No.  03-ACE-15.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527}  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C.  1X)T 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  siu-face 
at  Denison,  LA.  It  incorporates  the 
current  location  of  the  Denison  NDB 
and  brings  the  legal  description  of  this 
airspace  area  into  compliance  with  FAA 
Order  7400.2E.  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth^are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
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The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1 4462/ Airspace 
Docket  No.  03-ACE-15"  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  conunenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565;  3  CFR,  19.59- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Denison,  lA 

Denison  Municipal  Airport,  lA 

(Lat.  41''59'ir  N.,  long.  95°22'5r  W.) 

Denison  NDB 

(L^t.  41°59'02'  N.,  long.  95°22'46"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Denison  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  lie*^  bearing 
from  the  Denison  NDB  extending  from  the 
6.5-mile  radius  to  7  miles  southeast  of  the 
airport.  * 


Issued  in  Kansas  City,  MO,  on  February  14. 
2003. 

Paul ).  Sheridan, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 
[FR  Doc.  03^797  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  530 

[Docket  No.  03N-0024] 

New  Animal  Drugs;  Phenylbutazone; 
Extralabel  Animal  Drug  Use;  Order  of 
Prohibition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (we)  is  issuing  an  order 
prohibiting  the  extralabel  use  of 
phenylbutazone  animal  and  human 
drugs  in  female  dairy  cattle  20  months 
of  age  or  older.  We  are  issuing  this  order 
based  on  evidence  that  extralabel  use  of 
phenylbutazone  in  female  dairy  cattle 
20  months  of  age  or  older  will  likely 
cause  an  adverse  event  in  humans.  We 
find  that  such  extralabel  use  presents  a 
risk  to  the  public  health  for  the 
purposes  of  the  Animal  Medicinal  Drug 
Use  Clarification  Act  of  1994 
(AMDUCA). 

DATES:  This  rule  is  effective  May  29, 
2003.  We  invite  your  written  or 
electronic  comments.  We  will  consider 
all  comments  that  we  receive  by  April 
29,  2003. 

ADDRESSES:  Submit  your  written 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Dunnavan,  Center  for 
Veterinary  Medicine  (HFV-230),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
1168,  e-mail:  gdunnava@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  AMDUCA 

AMDUCA  (Public  Uw  103-396)  was 
signed  into  law  on  October  22,  1994.  It 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  to  permit 
licensed  veterinarians  to  prescribe 
extralabel  uses  of  approved  animal  and 
human  drugs  in  animals.  However, 
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section  512(a)(4)(D)  of  the  act  (21  U.S.C. 
360b(a)(4)(D))  gives  us  authority  to 
prohibit  an  extralabel  drug  use  in 
animals  if,  after  affording  an 
opportunity  for  public  comment,  we 
find  that  such  use  presents  a  risk  to  the 
public  health. 

In  the  Federal  Register  of  November 
7,  1996  (61  FR  57732),  we  published  the 
implementing  regulations  (codified  at 
part  530  (21  CFR  part  530))  for 
AMDUCA.  The  sections  regarding 
prohibition  of  extralabel  use  of  drugs  in 
food-producing  animals  are  found  at 
§§530.21  and  530.25.  These  sections 
describe  the  basis  for  issuing  an  order 
prohibiting  an  extralabel  drug  use  in 
food-producing  animals  and  the 
procedure  to  be  followed  in  issuing  an 
order  of  prohibition. 

We  may  issue  a  prohibition  order  if 
we  find  that  extralabel  use  in  animals 
presents  a  risk  to  the  public  health. 
Under  §  530.3(e),  this  means  that  we 
have  evidence  that  demonstrates  that 
the  use  of  the  drug  has  caused  or  likely 
will  cause  an  adverse  event. 

Section  530.25  provides  for  a  public 
comment  period  of  not  less  than  60 
days.  It  also  provides  that  the  order  of 
prohibition  will  become  effective  90 
days  after  the  date  of  publication,  unless 
we  revoke  the  order,  modify  it,  or 
extend  the  period  of  public  comment. 
The  list  of  drugs  prohibited  from 
extralabel  use  is  found  in  §  530.41. 

II.  Phenylbutazone 

Phenylbutazone  became  available  for 
use  in  humans  for  the  treatment  of 
rheumatoid  arthritis  and  gout  in  1949 
(Ref.  1),  but  is  no  longer  approved,  and 
thus  not  marketed,  for  any  human  use 
in  the  United  States.  This  is  because 
some  patients  treated  with 
phenylbutazone  have  experienced 
severe  toxic  reactions,  and  other 
effective,  less  toxic  drugs  are  available 
to  treat  the  same  conditions  (Refs.  1  and 

2). 

Phenylbutazone  is  known  for  its 
ulcerogenic,  nephrotoxic,  and 
hemotoxic  effects  in  horses,  dogs,  rats, 
and  humans  (Refs.  2,  4,  5.  6.  7.  and  8). 
It  is  known  to  induce  blood  dyscrasias, 
including  aplastic  anemia,  leukopenia, 
agranulocytosis,  thrombocytopenia,  and 
deaths  (Refs.  7  and  8).  The  reported 
adverse  reactions  were  associated  with 
the  himian  clinical  use  of  200  to  800 
milligrams  phenylbutazone  per  day 
(Refs.  7  and  8).  Hypersensitivity 
reactions  of  the  senmi-sickness  type 
have  also  been  reported  in  patients  with 
phenylbutazone.  The  threshold  for  this 
effect  has  not  been  defined.  Therefore, 
it  is  unclear  what  level  of  exposure 
would  be  required  to  trigger  such 
reactions  in  sensitive  people.  Moreover, 


phenylbutazone  is  a  carcinogen,  as 
determined  by  the  National  Toxicology 
Program  (NTP)  based  on  positive  results 
in  genotoxicity  tests  and  some  evidence 
of  carcinogenicity  seen  in  the  rat  and 
mouse  in  carcinogenicity  bioassays  NTP 
conducted  (Ref.  3). 

For  animals,  phenylbutazone  is 
currently  approved  only  for  oral  and 
injectable  use  in  dogs  and  horses.  Use 
in  horses  is  limited  to  use  in  horses  not 
intended  for  food.  There  are  currently 
no  approved  uses  of  phenylbutazone  in 
food-producing  animals. 

Investigation  by  FDA  and  state 
regulatory  coimterparts  has  recently 
foimd  phenylbutazone  on  farms  and 
identified  tissue  residues  in  culled  dairy 
cattle.  In  addition,  the  U.S.  Department 
of  Agriculture's  (USDA's)  Food  Safety 
Inspection  Service  has  reported 
phenylbutazone  residues  in  culled  tattle 
presented  for  slaughter  for  human  food 
throughout  the  United  States  in  the  past 
2  calendar  years.  This  evidence 
indicates  that  the  extralabel  use  of 
phenylbutazone  in  female  dairy  cattle 
20  months  of  age  or  older  will  likely 
result  in  the  presence,  at  slaughter,  of 
residues  that  are  toxic  to  humans, 
including  being  carcinogenic,  at  levels 
that  have,  not  been  shown  to  be  safe. 
Because  of  the  likelihood  of  this  adverse 
event,  we  are  issuing  an  order 
prohibiting  the  extralabel  use  of 
phenylbutazone  drugs  in  female  dairy 
cattle  20  months  of  age  or  older,. 

We  will  continue  to  monitor  the 
extralabel  use  of  phenylbutazone  and 
will  adjust  the  scope  of  this  prohibition 
should  we  find  that  extralabel  use  in 
other  species  or  classes  of  animals 
presents  a  risk  to  public  health. 

m.  Request  for  Comments 

We  are  providing  60  days  from  the 
date  of  this  publication  for  you  to 
comment.  The  order  will  become 
effective  May  29,  2003,  unless  we 
revoke  or  modify  the  order,  or  extend 
the  comment  period.  You  may  send 
written  or  electronic  comments  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  by  April  29,  2003.  Submit  a 
single  copy  of  electronic  comments  to 
h  ftp  ://www.fda  .gov/ dockets/ ecommen  ts 
or  two  hard  copies  of  any  written 
comments,  except  that  individuals  may 
submit  one  hard  copy.  Please  identify 
your  comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  You  may  read  any  comments 
that  we  receive  at  our  Dockets 
Management  Branch  reading  room  (see 
ADDRESSES).  The  reading  room  is  open 
fit)m  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federed  holidays. 


IV.  Order  of  Prohibition 

Therefore,  I  hereby  issue  the 

following  order  imder  section 

512(a)(4)(D)  of  the  act  and  21  CFR 
530.21  and  530.25.  We  find  that 
extralabel  use  of  phenylbutazone  animal 
drugs  and  human  drugs  in  female  dairy 
cattle  20  months  of  age  or  older  likely 
will  cause  an  adverse  event  which 
constitutes  a  finding  imder  section 
512(a)(4)(D)  of  the  act  that  extralabel  use 
of  this  drug  presents  a  risk  to  the  public 
health.  Therefore,  we  are  prohibiting  the 
extralabel  use  of  this  drug  in  female 
dairy  cattle  20  months  of  age  or  older. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES). 
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4  p.m.,  Monday  through  Friday. 
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Labeling,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Veterinary 
Medicine.  21  CFR  part  530  is  amended 
as  follows: 

PART  530-EXTRALABEL  DRUG  USE 
IN  ANIMALS 

1.  The  authority  citation  for  21  CFR 
part  530  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453,  1454,  1455;  21 
U.S.C.  321,  331,  351,  352,  353.  355,  357, 
360b.  3  71,3  79e. 

§530.41    [Amended] 

2.  Section  530.41  is  amended  by 
adding  paragraph  (a)(12)  to  read  as 
follows: 

§  530.41     Drugs  prohibited  for  extralabei 
use  in  animals. 

(a)*     *     * 

(12)  Phenylbutazone. 

***** 

Dated:  February  13,  2003. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  03^741  Filed  2-27-03:  8:45  ami 
BILLING  COOC  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  864 
[Docket  No.  96P-0484] 

Medical  Devices;  Hematology  and 
Pathology  Devices;  Reclassification  of 
Automated  Blood  Cell  Separator 
Device  Operating  by  Filtration 
Principle  from  Class  Hi  to  Class  il 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
the  automated  blood  cell  separator 
(ABCS)  device  operating  by  filtration 
principle,  intended  for  routine 
collection  of  blood  and  blood 
components,  from  class  III  to  class  II 
(special  controls).  The  special  control 
requirement  for  this  device  is  an  annual 
report  with  emphasis  on  adverse 
reactions  to  be  filed  by  the  manufacturer 
for  a  minimum  of  3  years.  The  agency 
is  taking  this  action  in  response  to  a 
petition  submitted  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 


as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA),  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA).  The  agency  is 
reclassifying  the  automated  blood  cell 
separator  devices  operating  by  filtration 
principle  into  class  II  (special  controls) 
because  special  controls,  in  addition  to 
general  controls,  are  capable  of 
providing  a  reasonable  assurance  of 
safety  and  effectiveness  of  the  device. 
DATES:  This  rule  is  effective  March  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration,  1401   ' 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  act  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  1976  amendments 
(Public  Law  94-295),  the  SMDA  (Public 
Law  101-629),  and  FDAMA  (Public  Law 
105-115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513(f)(1)  of  the  act. 
devices  that  were  not  in  commercial 
distribution  before  May  28,  1976,  the 
date  of  enactment  of  the  1976 
amendments,  generally  referred  to  as 
postamendments  devices,  are  classified 
automatically  by  statute  into  class  III 
without  any  FDA  rulemaking  process. 
Those  devices  remain  in  class  III  and 
require  premarket  approval,  unless  and 
until  the  device  is  reclassified  into  class 
I  or  II  or  FDA  issues  an  order  finding  the 
device  to  be  substantially  equivalent, 
under  section  513(i)  of  the  act,  to  a 
predicate  device  that  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807. 

Under  section  513(f)(3)  of  the  act, 
FDA  may  initiate  the  reclassification  of 
a  device  classified  into  class  III  under 
section"  513(0(1).  or  the  manufacturer  or 
importer  of  a  device  may  petition  the 
Secretary  of  Health  and  Human  Services 


for  the  issuance  of  an  order  classifying 
the  device  in  class  I  or  class  II.  FDA's 
regulations  in  §860.134  (21  CFR 
860.134)  set  forth  the  procedures  for  the 
filing  and  review  of  a  petition  for 
reclassification  of  such  class  III  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

II.  Regulatory  History  of  the  Device 

The  AUTOPHERESIS-C  SYSTEM,  an 
ABCS,  intended  for  the  routine 
collection  of  blood  and  blood 
components,  is  a  postamendments 
device  classified  into  class  III  under 
section  513(f)(1)  of  the  act.  Therefore, 
the  device  cannot  be  placed  in 
commercial  distribution  for  the  routine 
collection  of  blood  and  blood 
components  unless  it  is  reclassified 
under  section  51 3(f)(3)  of  the  act,  or 
subject  to  an  approved  premarket 
approval  application  (PMA)  under 
section  515  of  the  act  (21  USC  360e). 
FDA  is  taking  this  action  under  section 
513(f)(3)  of  the  act  and  §  860.134,  based 
on  information  submitted  in  a  petition 
by  Baxter  Healthcare  Corp.  (Baxter)  on 
June  17,  1996,  requesting 
reclassification  of  the  AUTOPHERESIS- 
C  SYSTEM,  intended  for  routine 
collection  of  blood  and  blood 
components,  from  class  III  to  class  II 
(Ref.  1).  Although  Baxter  submitted  its 
petition  for  reclassification  under 
section  513(e)  of  the  act,  the  request 
should  have  been  submitted  under 
section  513(f)(3),  and  therefore  FDA  has 
considered  the  petition  filed  under 
section  513(f)(3).  Consistent  with 
section  513(f)(3)  of  the  act  and 
§  860.134,  FDA  referred  the  petition  to 
the  Blood  Products  Advisory 
Committee,  Medical  Devices  Panel  (the 
Panel)  for  its  recommendation  on  the 
requested  change  in  classification.  The 
Panel  met  on  September  26,  1996,  at  a 
public  meeting  (Ref.  2). 

III.  Device  Description 

The  AUTOPHERESIS-C  SYSTEM, 
intended  for  routine  collection  of  blood 
and  blood  components,  is  an  automated 
plasmapheresis  system.  It  utilizes  a 
spinning  membrane  separation  device  to 
achieve  rapid  and  gentle  separation  by 
filtration  of  whole  blood  into 
concentrated  cellular  components  for 
reinfusion  and  into  plasma  for 
collection. 

The  instrument  uses  a  system  of 
pumps  and  sensors  controlled  by  a 
microprocessor  and  it  incorporates  a 
variety  of  safety  and  alarm  system 
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functions.  It  uses  a  fully  automated 
processing  program  to  collect  a  preset 
volume  of  plasma  from  a  donor.  Plasma 
collection  in  the  AUTOPHERESIS-C  ^ 
SYSTEM  involves  sequential  phases-of 
collection  of  plasma  from  the  donor  and 
reinfusion  of  the  residual  red  blood  cell 
concentrate  back  to  the  donor. 

The  AUTOPHERESIS-C  SYSTEM  is 
currently  employed  in  plasma  centers 
where  it  is  used  to  collect  Source 
Plasma,  and  it  is  also  found  in  blood 
centers  and  hospital  blood  banks  where 
it  is  used  for  the  collection  of  plasma  for 
preparation  of  fresh  frozen  plasma. 

Any  change  in  the  indication  for  use, 
i.e.,  for  therapeutic  use,  would  require 
a  PMA  because  devices  for  therapeutic 
use  are  not  included  in  this 
reclassification  action. 

IV.  Risks  to  Health 

FDA  has  identified  the  following  risks 
associated  with  apheresis  blood         ^ 
donation  and  processing:  (1)  The 
potential  loss  of  blood  due  to  leaks;  (2) 
thrombosis  due  to  activation  of  factors 
by  foreign  surfaces;  (3)  toxic  reaction  to 
citrate  or  heparin  anticoagulant;  (4) 
damage  to  red  cells,  activation  of 
complement,  and  denaturation  of 
proteins;  (5)  potential  for  sepsis  and 
fever  due  to  bacterial  contamination  of 
the  donor's  blood  returned  to  the  donor; 
(6)  infectious  disease  risk  to  the  donor 
or  to  the  operator  due  to  leaks;  (7) 
electrical  shock  hazard;  (8)  donor  stress 
reaction  due  to  removal  or  loss  of  blood: 
and  (9)  reservoir  rupture. 

Some  of  the  reported  adverse  donor 
reactions  are:  (1)  Allergic  reaction;  (2) 
vasovagal  or  synocopal  reaction;  (3) 
citrate  toxicity;  (4)  hematoma;  (5) 
.  hematuria  or  hemoglobinuria;  (6) 
hypovolemic  reaction;  (6)  myocardial 
infarct  in  three  cases  unrelated  to  the 
donation  procedure;  (7)  mesenteric 
thrombosis  unrelated  to  the  donation 
procedure;  (8)  chest  pains;  (9)  high 
blood  pressure;  (10)  blood  clotting;  (11) 
nonresponsive  donor  during  or  after  the 
donation  procediue;  (12)  death  of  a 
donor  several  days  following  an 
apheresis  unrelated  to  the  procedure; 
(13)  blood  spray;  and  (14)  tubing 
separation. 

In  addition  to  the  potential  risks  of 
the  AUTOPHERESIS-C  SYSTEM  and 
subsequent  generic  types  of  filtration- 
based  blood  cell  separators,  there  is 
sufficient  information  about  the  benefits 
of  the  device.  Specifically,  the 
AUTOPHERESIS-C  SYSTEM  has  been 
used  since  1986.  and  the  data  presented 
by  Baxter  show  no  evidence  of  cellular 
or  protein  damage  to  the  donor  blood; 
the  procedure  is  well  tolerated  by  the 
donor;  and  the  instrument  is  safe  and 
effective  for  plasma  collection.  The 


period  from  1986  to  1996  showed  that 
a  0.03  percent  of  donations  were 
associated  with  some  type  of  potential 
adverse  event  that  were  reported  to 
Baxter. 

V.  Panel  Recommendation  '• 

The  Panel  reviewed  the  data  and 
information  contained  in  the  petition 
and  provided  by  FDA.  and  considered 
the  open  discussions  during  the  Panel 
meeting.  The  Panel  consisted  of 
members  with  personal  knowledge  of 
and  clinical  experience  with  the  device. 
At  a  public  meeting  on  September  27, 
1996,  the  Panel  imanimously 
recommended  that  the 
AUTOPHERESIS-C  SYSTEM  and 
subsequent  membrane-based  blood  cell 
separators  substantially  equivalent  to 
this  device,  intended  for  routine 
collection  of  blood  and  blood 
components,  be  reclassified  from  class 
III  to  class  II.  The  Panel  believed  that 
class  II  with  the  special  controls  of  a 
periodic  report  filed  annually  for  a 
minimum  of  3  years  with  emphasis  on 
adverse  reactions  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

VI.  Special  Controls 

FDA  believes  that,  in  addition  to 
general  controls,  the  special  controls 
described  below  address  these  risks  and 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
FDA  described  the  special  controls  in 
the  Federal  Register  of  May  29,  2001  (66 
FR  29149  at  29151),  and  provided  an 
opportimity  for  public  comment.  FDA 
did  not  receive  any  comments  on  the 
special  controls.  Therefore,  on 
September  5,  2001,  FDA  issued  an  order 
to  the  petitioner  reclassifying  the 
AUTOPHERESIS-C  SYSTEM,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  III  to  class  II 
subject  to  the  special  controls  described 
below  (Ref.  3).  Through  this  final  rule, 
FDA  is  codifying  the  reclassification  of 
this  device  by  revising  21  CFR  864.9245. 
By  listing  the  contents  of  the  special 
controls,  new  manufacturers  of 
substantially  equivalent  devices  can 
comply  with  the  same  special  controls. 

In  addition  to  general  controls  of  the 
act,  automated  blood  cell  separator 
devices  operating  by  filtration  principle 
are  subject  to  the  following  special 
controls  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  The  manufactiwer  must 
file  an  annual  report  with  FDA  on  the 
anniversary  date  of  reclassification  for  3 
consecutive  years.  A  manufacturer  of  a 
device  determined  to  be  substantially 
equivalent  to  the  AUTOPHERESIS-C 
SYSTEM,  intended  for  routine 


collection  of  blood  and  blood 
components,  also  is  required  to  comply 
with  the  same  general  and  special 
controls.  Any  subsequent  change  to  the 
device  requiring  the  submission  of  a 
premarket  notification  in  accordance 
with  section  510(k)  of  the  act  should  be 
included  in  the  annual  report. 

Each  annual  report  (special  control) 
must  include: 

1 .  A  summary'  of  adverse  donor 
reactions  imported  by  the  users  to  the 
manufacturer  that  do  not  meet  the 
threshold  for  medical  device  reporting 
under  21  CFR  part  803; 

2.  Any  change  to  the  device, 
including  but  not  limited  to: 

•  new  indications  for  use  of  the 
device; 

•  labeling  changes,  including 
operation  manual  changes; 

•  computer  software  changes, 
hardware  changes,  and  disposable  item 
changes,  e.g.,  collection  bags,  ti/bing, 
filters; 

3.  Equipment  failures,  including 
software,  hardware,  and  disposable  item 
failures,  e.g.,  collection  bags,  tubing,   . 
filters. 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(bj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vni.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory-  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator^'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

Under  the  Regulatory  Flexibility  Act. 
if  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  an  agency  must  consider 
alternatives  that  would  minimize  the 
economic  impact  of  the  rule  on  small 
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entities.  Reclassification  of  the  affected 
devices  from  class  III  to  class  II  will 
relieve  manufacturers  of  the  cost  of 
complying  with  the  premarket  approval 
requirements  of  section  515  of  the  act, 
and  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  Although  the  final 
rule  requires  manufacturers  of  these 
devices  to  file  an  annual  report  with 
FDA  for  3  consecutive  years,  this  is  less 
burdensome  than  the  current  premarket 
approval  requirement  that  annual 
reports  be  submitted  to  FDA  on  an 
ongoing  basis.  The  agency,  therefore, 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required.  In  addition,  the  Unfunded 
Mandates  Reform  Act  does  not  require 
FDA  to  prepare  a  statement  of  costs  and 
benefits  for  the  final  rule  because  the 
rule  will  not  impose  costs  of  $100 
million  of  more  on  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
the  private  sector,  in  any  one  year 
(adjusted  annually  for  inflation). 

IX.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

X.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilites  among  the  various  levels 
of  government.  Accordingly,  the  agency 
has  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order,  and,  consequently,  a  federalism 
siunmary  impact  statement  is  not 
required. 

XI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Petition  for  reclassification  of  the 
Autopheresis-C  System  from  class  III  to  class 
II  by  Baxter  Healthcare  Corp.,  June  17,  1996. 


2.  Transcript  of  the  Blood  Products 
Advisory  Committee,  52d  Meeting, 
September  27.  1996. 

3.  Order  to  the  petitioner,  September  5, 
2001. 

List  of  Subjects  in  21  CFR  Part  864 

Blood,  Medical  devices.  Packaging 
and  containers. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
ofFood  and  Drugs,  21  CFR  part  864  is 
amended  as  follows: 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  21  IJ.S.C.  351,  360,  360c,  360e, 
360).  371. 

2.  Section  864.9245  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively,  by 
adding  new  paragraph  (b),  and  by 
revising  new^y  redesignated  paragraphs 
(c)  and  (d)  to  read  as  follows: 


§864.9245 
separator. 


Automated  blood  cell 


(b)  Classification  of  device  operating 
by  filtration  separation  principle.  Class 
11  (special  controls).  The  special  controls 
for  the  device  are  that  the  manufacturer 
must  file  an  annual  report  with  FDA  for 
3  consecutive  years.  Each  annual  report 
must  include  the  following: 

(1)  A  summary  of  adverse  donor 
reactions  reported  by  the  users  to  the 
manufacturer  that  do  not  meet  the 
threshold  for  medical  device  reporting 
under  part  803  of  this  chapter; 

(2)  Any  change  to  the  device, 
including  but  not  limited  to: 

(i)  New  indications  for  use  of  the 
device; 

(ii)  Labeling  changes,  including 
operation  manual  changes; 

(iii)  Computer  software  changes, 
hardware  changes,  and  disposable  item 
changes,  e.g.,  collection  bags,  tubing, 
filters; 

(3)  Equipment  failures,  including 
software,  hardware,  and  disposable  item 
failures,  e.g.,  collection  bags,  tubing, 
filters. 

(c)  Classification  of  device  operating 
by  centrifugal  separation  principle. 
Class  in  (premarket  approval). 

(d)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval  for  the  device 
described  in  paragraph  (c)  of  this 
section.  See  §  864.3. 


Dated:  February  4,  2003. 
Margaret  M.  Dotzel. 

Assistant  Commissioner  for  Policy. 

IFB  Doc.  03-4690  Filed  2-27-Q3;  8:45  am) 


BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9021] 

RIN  1545-AX68 

Loans  From  a  Qualified  Employer  Plan 
to  Plan  Participants  or  Beneficiaries; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Corrections  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Tuesday,  December  3,  2002  (67  FR 
71821).  This  document  contains  final 
regulations  relating  to  loans  made  from 
a  qualified  employer  plan  to  plan 
participants  or  beneficiaries. 
DATES:  This  correction  is  effective 
December  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  S.  Carter  (202)  622-6060  (not  a 
toll-ft^e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  corrections  are  under 
section  72  of  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations. 
(TD  9021)  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  9021),  which  is  the 
subject  of  FR.  Doc.  02-29204,  is 
corrected  as  follows: 

f1.72(p)-1    [Corrected] 

1.  On  page  71825,  column  1, 

§  1.72(p)-l,  A-19,  paragraph  (a),  last  2 
lines  in  the  paragraph,  the  language  "of 
the  Internal  Revenue  Code.  See  Q&A  16 
of  this  section",  is  corrected  to  read  "of 
the  Internal  Revenue  Code.  See  Q&A-ll 
through  Q&A-16  of  this  section". 

2.  On  page  71825,  column  3, 

§  1.72(p)-l,  A-20,  paragraph  (a)(2),  lines 
4  and  5.  the  language  "section 
(including  paragraph  (a)(3)  of  this  Q&A 
20  and  the  amount  limitations",  is 
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corrected  to  read  "section  (including  the 
amoimt  limitations". 

3.  On  page  71825,  coliunn  3, 
§  1.72(p)-l,  A-20,  paragraph  (a)(2),  the 
last  line  of  the  paragraph,  the  language 
"replaced  loan.",  is  corrected  to  read 
"replacement  loan.". 

Cynthia  E.  Grigsby. 

Chief  Regulations  Unit.  Associate  Chief 
Counsel  (Procedure  and  Administration). 
[FR  Doc.  03-4546  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  1,  3,  5.  45,  51,  52,  53, 66, 
109, 114  and  120 

46  CFR  Parts  1  and  68 
[USCG-2003-14505] 

Coast  Guard  Transition  to  Department 
of  Homeland  Security;  Technical 
Amendments  Reflecting  Organizational 
Changes ' 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  makes  technical 
changes  to  various  parts  of  titles  33 
(Navigation  and  Navigable  Waters)  and 
46  (Shipping)  of  the  Code  of  Federal 
Regulations.  These  revisions  coincide 
with  the  scheduled  March  1.  2003. 
transfer  of  the  Coast  Guard  from  the 
Department  of  Transportation  to  the 
newly  created  Department  of  Homeland 
Security.  This  rule,  which  revises 
existing  regulations  to  reflect 
organizational  changes,  has  no 
substantive  effect  on  the  regulated 
public. 

DATES:  This  rule  is  effective  March  1. 
2003. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  (USCG-2003- 
14505),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC, 
20590-0001,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
James  McLeod,  Project  Manager,  Office 
of  Regulations  and  Administrative  Law 
(G-LRA).  Coast  Guard,  at  202-267- 
6233.  If  you  have  questions  on  viewing, 
or  submitting  material  to,  the  docket, 
call  Dorothy  Beard.  Chief,  Dockets. 


Department  of  Transportation,  at  202- 
366-5149. 

SUPPLEMENTARY  INFORMATION:  We  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  rule.  The 
rule  consists  entirely  of  agency 
organization,  procedure  and  practice 
revisions  to  various  regulations  in  titles 
33  (Navigation  and  Navigable  Waters) 
and  46  (Shipping)  of  the  Code  of  Federal 
Regulations  (CFR)  in  response  to 
enactment  of  the  Homeland  Security 
Act  of  2002  (HLSA),  Public  Law  107- 
296, 116  Stat.  2135  (2002).  Congress  has 
established  the  Department  of 
Homeland  Secvuity  (DHS)  (section  101 
of  HLSA)  and  directed  the  transfer  of 
the  Coast  Guard  (sections  888  and  1512 
of  HLSA)  from  the  Department  of 
Transportation  to  DHS.  As  indicated  in 
the  Department  of  Homeland  Security 
Reorganization  Plan  submitted  on 
November  25,  2002,  by  the  President  to 
Congress  (under  section  1502  of  the 
HLSA),  the  Coast  Guard  is  scheduled  to 
move  to  DHS  on  March  1,  2003. 

Because  it  is  technical  in  nature  and 
relates  only  to  agency  organization, 
procediue  and  practice,  luider  5  U.S.C. 
553(b){A).  the  Coast  Guard  finds  that 
this  rule  is  exempt  from  notice  and 
conunent  rulemsjcing  requirements. 
These  changes  will  have  no  substantive 
effect  on  the  public;  therefore,  it  is  not 
necessary  for  us  to  publish  an  NPRM 
and  provide  an  opportunity  for  public 
comment.  Under  5  U.S.C.  553(d)(3).  the 
Coast  Guard  finds  that,  for  the  same 
reasons,  good  cause  exists  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Discussion  of  the  Rule 

In  this  rule,  we  are  changing 
"Department  of  Transportation"  to  the 
"Department  of  Homeland  Security"  in 
specified  sections  in  33  CFR  Chapter  1 
and  46  CFR  Chapter  I.  We  have  also 
eliminated  references  to  Department  of 
Transportation  delegation  regulations 
[i.e.,  49  CFR  1.45  and  1.46)  in  the  text 
of  Coast  Guard  regulations.  And  we 
have  updated  our  rulemaking 
regulations  (33  CFR  part  1.  subpart  1.05) 
not  only  to  reflect  our  transition  to  DHS 
but  to  reflect  current  agency  practice 
and  procedure. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  As  this  rule 
involves  internal  agency  practices  and 
procedures  and  non-substantive 
changes,  it  will  not  impose  any  costs  on 
the  public. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  . 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  goverrunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protef:tion  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health       v 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EEfects 

We  have  analyzed  this  rule  under 
Executive  Order  1321 1 ,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
if  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution^  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
signiffcant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34](a)  and  (b)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
.These  regulations  are  editorial  or 
procedural  and  concern  internal  agency 
functions  and  organization.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information,  Penalties. 

33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

33  CFR  Part  5 

Volunteers. 

33  CFR  Part  45 

Military  personnel.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  51 

Administrative  practice  and    - 
procedure.  Military  personnel. 


33  CFR  Part  52 

Administrative  practice  and 
procedure.  Archives  and  records. 
Military  personnel. 

33  CFR  Part  53 

Administrative  practice  and 
procedure.  Investigations,  Military 
personnel,  Whistleblowing. 

33  CFR  Part  66 

Intergovernmental  relations. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  109 

Anchorage  grounds. 
33  CFR  Part  114 

Bridges. 
33  CFR  Part  120 

Passenger  vessels.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Terrorism. 

46  CFR  Part  1 

,  Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  68 

Oil  pollution.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  1,  3,  5,  45,  51,  52,  53,  66,  109, 
114  and  120,  and  46  CFR  parts  1  and  68. 
as  follows: 

33  CFR  Chapter  I 

PART  1-OENERAL  PROVISIONS 

1 .  The  authority  citation  for  part  1 , 
subpart  1.05,  is  revised  to  read  as 
follows: 

Authority:  ."j  U.S.C.  552,  553,  App.  2;  14 
U.S.C.  2.  631,  632,  and  633;  and  33  U.S.C. 
471.  499:  49  U.S.C.  101.  322;  Pub.  L.  107- 
296.  116  Stat.  2135;  49  CFR  1.4(b),  1.45(b). 
and  1.46. 

§1.01-70    [Amended] 

2.  In  §  1.01-70(e),  remove  "49  CFR 
1.46  (ff)  and  (gg).". 

§1.05-1     [Amended] 

3.  In  §1.05-1— 

a.  In  paragraph  (a),  remove  the  word 
"Transportation"  and  add,  in  its  place, 
the  words  "Homeland  Security"; 

b.  In  paragraph  (b),  remove  the  word 
"Transportation"  and  add,  in  its  place, 
the  words  "Homeland  Security";  and 
remove  the  last  sentence. 

§1.05-10    [Amended] 

4.  In  §1.05-1 0— 

a.  In  paragraph  (a),  remove  the  words 
"and  Department  of  Transportation 


Order  2100.5,  Policies  and  Procedures 
for  Simplification,  Analysis,  and  Review 
of  Regulations". 

b.  In  paragraph  (b),  add  the  word 
"significant"  immediately  before  the 
word  "regulatory"  wherever 
"regulatory"  appears  in  the  paragraph. 

§1.05-25    [Amended] 

5.  In  §  1.05-25(a),  add  the  following 
sentences  at  the  end  of  the  paragraph: 
"Public  dockets  for  rulemakings 
originating  at  Coast  Guard  Headquarters 
are  kept  at  a  Docket  Management 
Facility  (DMS)  maintained  by  the 
Department  of  Transportation,  at  the 
Nassif  Building,  room  PL-401,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001.  These  dockets  are  available 
electronically  through  the  DMS  Web  site 
at  http://dms.dot.gov." 

PART  3— COAST  GUARD  AREAS. 
DISTRICTS.  MARINE  INSPECTION 
ZONES.  AND  CAPTAIN  OF  THE  PORT 
ZONES 

6.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  633,  Pub.  L.  107-296, 
116  Stat.  2135;  49  CFR  1.45,  1.46. 

§3.01-1    [Amended] 

7.  In  §  3.01-l(a),  remove  the  words 
"under  the  authority  delegated  by  1.45 
and  1.46". 

§3.01-5    [Amended] 

8.  In  §  3.01-5,  remove  the  words 
"Sections  1.45  and  1.46  of  Title  49. 
Code  of  Federal  Regulations,  authorize" 
and  "Transportation",  and  add,  in  their 
places,  respectively,  the  words  "Section 
888  of  Pub.  L.  107-296.  116  Stat.  2135. 
authorizes"  and  "Homeland  Security". 

PART  5— COAST  GUARD  AUXILIARY 

9.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  633,  892;  Pub.  L.  107- 
296, 116  Slat.  '2135;  49  CFR  1.46. 

§5.01     [Amended] 

10.  In  §  5.01(j),  remove  the  word 
"Transportation"  wherever  it  appears  in 
the  paragraph,  and  add.  in  its  place,  the 
words  "Homeland  Security". 

PART  45— ENLISTMENT  OF 
PERSONNEL 


11.  The  authority  citation  for  part  45 
is  revised  to  read  as  follows: 

Authority:  14  U.S.C.  351,  371;  Pub.  L.  107- 
296.  116  Stat.  2135;  49  CFR  1.46(b). 
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§45.1    [Amended] 

12.  In  §45. 1(a),  remove  the  word 
"Transportation",  and  add,  in  its  place, 
the  words  "Homeland  Security". 

PART  51— COAST  GUARD 
DISCHARGE  REVIEW  BOARD 

I 

13.  The  authority  citation  for  part  51 
is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  1553;  Pub.  L.  107- 
296,  116  Stat.  2135. 

§51.2    [Amended] 

14.  In  §  51.2(a),  remove  the  word 
"Transportation",  and  add.  in  its  place, 
the  words  "Homeland  Security". 

PART  52— BOARD  FOR  CORRECTION 
OF  MILITARY  RECORDS  OF  THE 
COASTGUARD 

15.  The  authority  citation  for  part  52 
is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  1552;  49  U.S.C.  108; 
Pub.  L.  101-225,  103  Stat.  1908, 1914;  Pub. 
L.  107-296,  116  Stat.  2135. 

§§  52.1 ,  52.2, 52.1 1 ,  and  52.81    [Amended] 

16.  In  part  52,  remove  the  word 
"Transportation",  and  add.  in  its  place, 
the  words  "Homeland  Secimty"  in  the 
following  places: 

a.  Section  52.1; 

b.  Section  52.2(a);  ' 

c.  Section  52.11(a)  and  (b); 

d.  Section  52.81. 

PART  53— COAST  GUARD 
WHISTLEBLOWER  PROTECTION 

17.  The  authority  citation  for  part  53 
is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  1034;  Pub.  L.  100- 
456,  102  Stat.  1918;  Pub.  L.  101-225, 103 
Stat.  1908;  Pub.  L.  107-296,  116  Stat.  2135. 

§  53.3, 53.5, 53.7,  and  53.9    [Amended] 

18.  In  part  53,  remove  the  word 
"Transportation",  and  add,  in  its  place, 
the  words  "Homeland  Security"  in  the 
following  places: 

a.  Section  53.3; 

b.  Section  53.5'{Board  for  Correction 
of  Military  Records  of  the  Coast  Guard). 
(Inspector  General)  and  (Secretary). 

c.  Section  53.7(a);  and 

d.  Section  53.9(a)  introductory  text, 
and  (a)(4). 

PART  66— PRIVATE  AIDS  TO 
NAVIGATION 

19.  The  authority  citation  for  part  66 
is  revised  to  read  as  follows: 

Authority:  14  U.S.C.  83,  85,  43  U.S.C. 
1333;  Pub.  L.  107-296,  116  Stat.  2135;  49 
CFR  1.46. 


§66.01-3    [Amended] 

20.  In  §  66.01-3(a).  remove  the  words 
"Pursuant  to  the  Authority  in  49  CFR 
1.45(b)"  and  add.  in  their  place,  the 
words  "Under  Section  888  of  Pub.  L. 
107-296,  116  Stat.  2135". 

PART  109— GENERAL 

21.  The  authority  citation  for  part  109 
is  revised  to  read  as  follows: 

Authority:  R.S.  4233,  as  amended,  28  Stat. 
647  as  amended,  30  Stat.  98,  as  amended, 
sec.  7,  38  Stat.  1053,  as  amended,  sec.  6(g)(1), 
80  Stat.  940;  33  U.S.C.  180,  258,  322,  471;  49 
U.S.C.  1655(g)(1);  Pub.  L.  107-296,  116  Stat. 
2135;  Department  of  Transportation  Order 
nOOl,  March  31, 1967,  49  CFR  1.4(a)(3). 

§109.07    [Amended] 

22.  In  §  109.07.  remove  the  citation 
"49  CFR  1.46(n)(4)",  and  add.  in  its 
place,  the  citation  "Pub.  L.  107-296,  116 
Stat.  2135,". 

PART  114— GENERAL 

23.  The  authority  citation  for  part  114 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  401,  491,  499,  521, 
525,  and  535;  14  U.S.C.  633;  49  U.S.C. 
1655(g);  Pub.  L.  107-296, 116  Stat.  2135;  49 
CFR  1.46(c). 

§114.05    [Amended] 

24.  In  §  114.05(e),  (g).  and  (i).  remove 
the  word  "Transportation",  and  add,  in 
its  place,  the  words  "Homeland 
Security". 

PART  120— SECURITY  OF 
PASSENGER  VESSELS 

25.  The  authority  citation  for  part  120 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  Pub.  L.  107- 
296,  116  Stat.  2135;  49  CFR  1.46. 

§120.220    [Amended] 

26.  In  §  120.220(a),  remove  the  word 
"Transportation",  and  add,  in  its  place, 
the  words  "Homeland  Security". 

46  CFR  Chapter  I 

PART  1— ORGANIZATION,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

27.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  14  U.S.C.  633;  46 
U.S.C.  7701;  46  U.S.C.  Chapter  93;  Pub.  L. 
107-296.  116  Stat.  2135;  49  CFR  1.45, 1.46: 
§  1.01-35  also  issued  under  the  authority  of 
44  U.S.C.  3507. 

§1.01-10    [Amended] 

28.  In  §1.01-10, — 

a.  In  paragraph(b)(l),  remove  the 
words  "Marine  Safety  and 


Environmental"  wherever  they  appear, 
and  add.  in  their  place,  the  words 
"Marine  Safety,  Security,  and 
Environmental",  and 

b.  In  paragraph  (b)(2).  remove  the 
word  "Transportation",  and  add,  in  its 
place,  the  words  "Homeland  Security". , 

PART  68— DOCUMENTATION  OF 
VESSELS  PURSUANT  TO 
EXTRAORDINARY  LEGISLATIVE 
GRANTS 

29.  The  authority  citation  for  part  68 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103;  Pub.  L.  107- 
296,  116  Stat.  2135;  49  CFR  1.46.  Subpart 
68.01  also  issued  under  46  U.S.C.  App.  876; 
subpart  68.05  also  issued  under  46  U.S.C. 
12106(d). 

Subparts  68.01  and  68.05— [Amended] 

30.  In  part  68,  remove  the  word 
"Transportation",  and  add.  in  its  place, 
the  words  "Homeland  Security"  in  the 
following  places: 

a.  Subpart  68.01  in  Appendix  A  and 
Appendix  B;  and 

D.  Subpart  68.05  in  Appendix  A  and 
Appendix  B. 

Dated:  February  25,  2003. 
Robert  F.  Duncan, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief 

Counsel. 

[FR  Doc.  03-4763  Filed  2-27-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-03-004] 

RIN2115-AE47 

Drawbridge  Operating  Regulations; 
Inner  Hart>or  Navigation  Canal,  New 
Orleans,  LA 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Norfolk 
Southern  Railrpad  bascule  bridge  across 
the  Inner  Harbor  Navigation  Canal,  mile 
4.5,  in  New  Orleans,  Orleans  Parish, 
Louisiana.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation  for 
twenty-four  hours  from  March  19 
through  March  20,  2003.  The  deviation 
is  necessary  to  conduct  maintenance  to 
the  drawbridge. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  Wednesday,  March  19,  2003 
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until  7  a.m.  on  Thursday,  March  20, 
2003.  • 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast, 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  504-589-2965. 
The  Bridge  Administration  Branch, 
Eighth  District,  maintains  the  public 
docket  for  this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Commissioners  of  the  Port  of  New 
Orleans  has  requested  a  temporary 
deviation  in  order  to  replace  the  bronze 
babbitt  bearing  on  the  riverside  main 
motor  gear  drive  of  the  bridge.  This 
repair  is  necessary  for  the  continued 
operation  of  the  bridge.  This  deviation 
allows  the  draw  of  the  Norfolk  Southern 
Railroad  bascule  bridge  to  remain  closed 
to  navigation  from  7  a.m.  on 
Wednesday,  March  19  through  7  a.m.  on 
Thursday,  March  20.  2003. 

The  bascule  bridge  has  a  vertical 
clearance  of  one  foot  above  mean  high 
water  in  the  closed-to-navigation 
position  and  unlimited  clearance  in  the 
open-to-navigation  position.  The  bridge 
is  maintained  in  the  open-to-navigation 
position  and  is  closed  to  allow  for  trains 
to  cross  the  "bridge.  In  accordance  with 
33  CFR  117.5,  the  draw  is  required  to 
open  on  signal  for  the  passage  of 
vessels.  The  bridge  will  not  be  able  to 
open  for  emergencies  during  the  closure 
period.  Navigation  on  the  waterway 
consists  mainly  of  recreational  and 
fishing  vessels  and  some  tugs  with  tows. 
Alternate  routes  are  available  to  any 
vessel  by  transiting  through  the  Chef 
Menteur  Pass  or  the  Rigolets  Pass. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  February  19,  2003. 
Marcus  Redford, 

Bridge  Administrator. 

[FR  Doc.  03-4758  Filed  2-27-03;  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CG001 -03-006] 

Drawbridge  Operation  Regulations: 
Annisquam  River  and  Biynman  Canal, 
MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  SR  127  Bridge,  mile 
0.0,  across  the  Annisquam  River, 
Biynman  Canal,  in  Gloucester, 
.Massachusetts.  This  deviation  allows 
the  bridge  to  remain  in  the  closed 
position  from  6  a.m.  on  March  9,  2003 
through  11:59  p.m.  on  March  15,  2003. 
This  temporary  deviation  is  necessary  to 
facilitate  structural  repairs  at  the  bridge. 

DATES:  This  deviation  is  effective  from 
March  9,  2003  through  March  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
McDonald,  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION:  The  SR 
127  Bridge,  at  mile  0.0,  across  the 
Annisquam  River,  Biynman  Canal,  has  a 
vertical  clearance  of  7  feet  at  mean  high 
water,  and  16  feet  at  mean  low  water  in 
the  closed  position.  The  existing 
regulations  are  listed  at  33  CFR  117.586. 

The  bridge  owner,  Massachusetts 
Highway  Department,  requested  a 
temporary  deviation  from  the 
drawbridge  operating  regulations  to 
facilitate  necessary  structural  repairs, 
the  replacement  of  the  tread  plates  and 
segmental  castings,  at  the  bridge. 

This  deviation  to  the  operating 
regulations  allows  the  SR  127  Bridge  to 
remain  in  the  closed  position  from  6 
a.m.  on  March  9,  2003  through  11:59 
p.m.  on  March  15,  2003. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  sopn  as  possible. 

Dated:  February  10,  2003. 
J.L.  Grenier. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  First  Coast  Guard  District. 
[FR  Doc.  03-4759  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD08-03-006] 

Drawbridge  Operation  Regulations; 
Three  Mile  Creek,  Mobile,  Baldwin 
County,  AL 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  6peration  of  the  CSX 
Transportation  Railroad  Swing  Span 
Bridge  across  Three  Mile  Creek,  mile 
0.3.  at  Mobile,  Baldwin  County,  AL. 
This  deviation  allows  the  bridge  to 
remain  closed  to  navigation  ori  March 
20,  2003.  The  deviation  is  necessary  to 
conduct  maintenance  to  the  drawbridge. 
DATES:  This  deviation  is  effective  from 
7  a.m.  through  3  p.m.  on  March  20, 
2003. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313.  501  Magazine  Street.  New 
Orleans.  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 
the  public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Wade.  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  CSX 
Transportation  has  requested  a 
temporary  deviation  in  order  to  lift  the 
girder  off  the  pivot  pedestal  in  order  to 
replace  a  worn  disc  that  affects  the 
opening  and  closing  of  the  swing  span 
bridge  across  Three  Mile  Creek  at  mile 
0.3  at  Mobile.  Baldwin  County. 
Alabama.  This  maintenance  is  essential 
for  the  continued  operation  of  the  bridge 
and  is  expected  to  eliminate  frequent 
breakdowns  resulting  in  emergency 
bridge  closures.  This  temporary 
deviation  will  allow  the  bridge  to 
remain  in  the  closed-to-navigation 
position  from  7  a.m.  through  3  p.m.  on 
Thursday.  March  2b,  2003. 

The  swing  span  bridge  has  a  vertical 
clearance  of  10  feet  above  mean  high 
water  and  12  feet  above  mean  low  water 
in  the  closed-to-navigation  position. 
Navigation  on  the  waterway  is  primarily 
commercial,  consisting  of  tugs  with 


Federal  Register / Vol.  68,  No.  40 /Friday,  February  28,  2003 /Rules  and  Regulations 


9537 


tows  and  fishing  vessels.  There  is  no 
recreational  boat  traffic  at  the  bridge 
site.  The  only  known  commercial  users 
of  the  waterway.  D.  R.  Jordan  Pile 
Driving.  Inc.  and  Mobile  Ship  Yard, 
were  both  contacted  and  have  no 
objection  to  the  closure.  The  bridge 
normally  opens  to  pass  navigation  on  an 
average  of  3  times  per  day.  In 
accordance  with  33  CFR  117.5.  the  draw 
of  the  bridge  opens  on  signal.  The 
bridge  will  not  be  able  to  open  for 
emergencies  during  the  closure  period. 
No  alternate  routes  are  available. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35. 

Dated:  February  19.  2003. 
Marcus  Redford, 
Bridge  Administrator. 
[FR  Doc.  03-4756  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD0a-03-O05] 

RIN2115-AE47 

Drawbridge  Operating  Regulations; 
Falgout  Canal,  Terrebonne  Parish,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

frt)m  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  315 
drawbridge  across  the  Falgout  Canal, 
mile  3.1 ,  in  Terrebonne  Parish, 
Louisiana.  This  deviation  allows  the 
bridge  to  remain  in  the  closed-to- 
navigation  position  for  fifty-six  hours 
from  March  18  to  March  20,  2003.  The 
deviation  is  necessary  to  conduct 
maintenance  to  the  drawbridge. 
DATES:  This  deviation  is  effective  from 
8  a.m.  on  Wednesday,  March  18,  2003. 
until  4  p.m.  on  Thursday.  March  20. 
2003. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  A(frninistration  Branch. 
Commander  (obc),  501  Magazine  Street. 
New  Orleans.  Louisiana.  70130-3396 
between  7  a.m.  and  3  p.m..  Monday 


through  Friday,  except  Federal  holidays. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank.  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  from  33  CFR 
117.444  in  order  to  replace  a  defective 
main  pivot  pier  bearing  housing.  This 
deviation  allows  the  draw  of  the  SR  315 
drawbridge  to  remain  closed  to 
navigation  from  8  a.m.  on  Tuesday, 
March  18,  2003  until  4  p.m.  on 
Thursday,  March  20,  2003. 

The  bridge  has  a  vertical  clearance  of 
3.5  feet  above  mean  high  water  in  the 
closed-to-navigation  position  and 
unlimited  in  the  open-to-navigation 
position.  In  accordance  with  33  CFR 
117.444,  the  draw  is  required  to  open  on 
signal;  except  that,  from  15  August  to  5 
June,  the  draw  need  not  be  opened  frxim 
7  a.m.  to  8  a.m.  and  from  3  p.m.  to  4 
p.m.,  Monday  through  Friday  except 
holidays.  The  draw  shall  open  on  signal 
at  any  time  for  an  emergency  aboard  a 
vessel. 

During  the  closure  period,  the  bridge 
will  not  be  able  to  open  for  the  passage 
of  vessels.  No  edtemate  routes  are 
available;  however,  the  bridge  owner 
will  attempt  to  contact  all  waterway 
users  to  keep  them  abreast  of  the  repair 
work.  Navigation  on  the  waterway 
consists  of  small  tugs  with  tows,  fishing 
vessels,  and  other  recreational  craft.  The 
bridge  opens  an  average  of  426  times  per 
month  for  the  peissage  of  vessels. 

hi  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  vkrith  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  sotDn  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  February  19.  2003. 
Marcus  Redford, 
•  Bridge  Administrator. 
[FR  Doc.  03-4757  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  160 

[USCG-2002-11865] 
RIN2115-AG35 

Notification  of  Arrival  in  U.S.  Ports 

AGENCY:  Coast  Guard.  DOT. 


ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 
its  notification  of  arrival  and  departure 
requirements  for  vessels  bound  for  or 
departing  fi^m  potts  or  places  in  the 
United  States.  This  rule  permanently 
changes  the  notice  of  arrival 
requirements  in  33  CFR  part  160.  It 
replaces  the  temporary  rule  that  has 
been  in  place  since  October  4,  2001. 
This  rule  consolidates  the  Notice  of 
Departure  into  the  Notice  of  Arrival: 
requires  electronic  submission  of  cargo 
manifest  information  to  the  United 
States  Customs  Ser\'ice:  and  requires" 
additional  crew  and  passenger 
information.  These  permanent  changes 
will  help  to  ensure  public  safety, 
security,  and  the  uninterrupted  flow  of 
commerce. 

DATES:  This  final  rule  is  effective  April 
1,2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as  • 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2002-11865  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5  ' 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on.this  rule,  call 
LTJG  Kimberly  Andersen,  U.S.  Coast 
Guard  (G-MP).  at  202-267-2562.  If  you 
have  questions  concerning  U.S.  Customs 
Service  procedures,  call  Kimberly  Nott 
at  202-927-0042.  If  you  have  questions, 
on  viewing  the  docket,  call  Dorothy 
Beard.  Chief.  Dockets.  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  4,  2001,  we  published  a 
temporary  final  rule  entitled 
"Temporary  Requirements  for 
Notification  of  Arrival  in  U.S.  Ports"  in 
the  Federal  Register  (66  FR  50565). 
Subsequently,  we  published  two 
corrections  in  the  Federal  Register 
(November  19,  2001  (66  FR  57877)  and 
January  18,  2002  (67  FR  2571)).  The 
temporary  rule  increased  the 
submission  time  for  a  Notice  of  Arrival 
(NOA)  from  24  to  96  hours  prior  to 
arriving  at  a  U.S.  port;  requfred 
centralized  submissions;  temporarily 
suspended  exemptions  from  reporting 
requirements  for  some  groups  of  vessels; 
and  required  submission  of  passenger.  - 
crew,  and  cargo  information.  The 
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effective  period  of  the  temporary  rule 
was  extended  twice,  first  until 
September  30.  2002  (May  30,  2002  (67 
PR  37682)),  and  then  again  through 
March  31,  2003  (August  28,  2002  (67  FR 
55115)).  The  second  extension  allowed 
us  to  complete  the  rulemaking  for 
permanent  changes. 

On  June  19,  2002,  we  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  entitled  "Notification 
of  Arrival  in  U.S.  Ports"  (67  FR  41659). 
We  received  21  comments  addressing 
our  proposal  to  permanently  change  the 
NOA  requirements.  No  public  hearing 
was  requested  and  none  was  held. 

Background  and  Purpose 

This  rule  permanently  changes  the 
NOA  requirements  in  33  CFR  part  160. 
It  replaces  the  temporary  rule  issued  in 
response  to  the  attacks  on  September  1 1 , 
2001,  and  contains  most  of  the  same 
NOA  requirements  that  have  been  in 
place  since  October  4,  2001.  ^ 

Currently,  owners,  agents,  masters, 
operators,  or  persons  in  charge  of 
vessels  bound  for  U.S.  ports  must  file  an 
NOA  before  they  enter  port.  (Persons 
required  to  submit  reports  will  hereafter 
in  this  preamble  be  called 
"submitters.")  In  our  notice  of  proposed 
rulemaking  (NPRM)  we  proposed  the 
following: 

•  Requiring  additional  information 
items  in  NOA  reports; 

•  Requiring  electronic  submissions  of 
cargo  manifest  information  to  the 
United  States  Customs  Service  (USCS); 

•  Requiring  earlier  submission  times 
for  NOAs; 

•  Revising  requirements  for  reporting 
changes  to  submitted  information; 

•  Merging  the  Notice  of  Departure 
(NOD)  requirements  with  the  NOA 
requirements; 

•  Allowing  consolidated  NOA  reports 
for  multiple  port  arrivals; 

•  Requiring  centralized  NOA 
submissions; 

•  Revising  exemptions  from  NOA 
requirements;  and 

•  Updating  definitions. 

Each  of  these  issues  is  discussed  in 
more  detail  in  the  remainder  of  the 
preamble. 

Discussion  of  Comments  and  Changes 

We  received  21  comments  on  the 
proposed  rule.  Generally,  the  comments 
recognized  our  need  to  increase  the 
amount  and  type  of  information 
required  in  an  NOA  and  the  need  for 
earlier  submission  of  that  information. 
Conunents  focused  generally  on: 

•  Format  and  readability  of  the 
regulation: 

•  Specific  exemptions  from  NOA 
requirements; 


•  Suggestions  for  reporting 
requirements  for  "certain  dangerous 
cargo;" 

•  Recommendations  for  a  single 
submission  of  information  to  meet  the 
needs  of  multiple  agencies; 

•  Electronic  submissions; 

•  Questions  about  the  proposed 
requirement  for  submission  of  the  cargo 
manifest  to  USCS; 

•  Requests  for  additional  definitions 
in  part  160;  and 

•  Suggestions  for  changes  to 
information  required  in  an  NOA. 

Each  of  these  groups  of  comments  is 
discussed  in  more  detail  in  the 
following  paragraphs. 

Format  of  regulation.  A  number  of 
comments  said  the  NPRM  was  difficult 
to  read  and  understand.  We  agree.  For 
ease  of  understanding,  we  have 
reformatted  the  requirements  and 
renumbered  the  sections  for  this  final 
rule.  Many  of  the  information 
requirements  are  also  now  provided  in 
table  format. 

The  current  codification  of  part  160 
contains  both  permanent  and  temporary 
sections,  which  are  being  changed  by 
this  rule.  We  are,  therefore,  republishing 
subpart  C  in  its  entirety  for  the  public's 
convenience  until  the  next  CFR 
recodification. 

Exemptions.  We  received  nine 
comments  related  to  exemption  from 
NOA  reporting.  Six  comments 
recommended  exempting  towing  vess^ 
that  are  in  domestic  service  and  not 
carrying  CDC.  We  agree.  This  rule 
exempts  towing  vessels  and  barges  not 
carrying  CDC  or  controlling  another 
vessel  carrying  CDC  that  are  operating 
solely  between  ports  or  places  in  the 
continental  U.S.  from  NOA  reporting 
requirements. 

One  comment  requested  that  Mobile 
Offshore  Drilling  Units  (MODUs) 
moving  between  operating  locations 
under  U.S.  jurisdiction  be  exempt  from 
the  NOA  requirements.  The  comment 
suggested  that  the  report  required  by  33 
CFR  146.202,  which  notifies  the  Captain 
of  the  Port  (COTP)  14  days  before  a 
MODU  arrives  or  changes  its  location  on 
the  Outer  Continental  Shelf  (OCS). 
should  be  used  to  meet  the  NOA 
requirements.  The  Coast  Guard 
disagrees  and  has  not  exempted  MODUs 
from  the  NOA  requirements  in  this  rule. 
The  NOA  information  is  different  from 
that  required  by  §  146.202.  The  MODU's 
arrival  or  change  of  location  on  the  OCS 
does  not  require  submission  of  an  NOA, 
only  the  notification  to  the  District 
Commander  required  by  §  146.202.  If  a 
MODU  is  leaving  the  OCS  to  arrive  at  a 
U.S.  port  the  MODU  must  comply  with 
the  NOA  submission  requirement  in  this 
rule. 


One  comment  recommended 
exempting  Aleutian  Trade  Act  fish 
tenders.  The  comment  explained  that 
these  fish  tenders  operate  in  the  remote 
reaches  of  Alaska  and  their  movements 
are  impredictable;  it  also  explained  that 
these  fish  tenders  sail  only  between  U.S. 
Forts,  are  U.S.  owned,  and  that  98%  of 
the  crew  are  American  citizens.  The 
comment  also  stated  that  they  do  not 
carry  bulk  hazardous  cargo.  Because  this 
issue  is  specific  to  Alaska,  it  can 
appropriately  be  addressed  by  the  local 
COTP  who,  under  §  160.214,  may  waive 
provisions  of  this  subpart. 

One  comment  recommended 
eliminating  the  exemption  for  passenger 
and  supply  vessels  when  they  are 
employed  in  continental  shelf  resource 
exploration  or  extraction.  The  comment 
stated,  "Logic  would  dictate  that  the 
offshore  rigs  could  be  used  as  a  vehicle 
to  aid  in  terrorism.  Passenger  and 
supply  vessels  often  carry  a  myriad  of 
hazardous  materials  including  , 
explosives."  Two  comments  responded, 
disagreeing  and  urging  Coast  Guard  to 
keep  the  exemption.  The  Coast  Guard  is 
not  changing  the  exemption  for  these 
vessels. 

One  comment  asked  us  to  clarify  who 
is  required  to  report  above  or  below 
mile  235  on  the  Mississippi  River. 
Specifically,  the  comment  asked  if 
domestic  barges  not  carrying  CDC  were 
required  to  report  on  this  body  of  water. 

We  have  revised  the  proposed 
regulatory  text  to  more  clearly  state  that 
all  vessels  are  exempt  when  operating 
on  the  Mississippi  River  above  mile  235, 
Above  Head  of  Passes,  including  the 
tributaries  and  the  Atchafalaya  River 
above  its  junction  with  the  Plaquemine- 
Morgan  City  alternate  waterway  and  the 
Red  River,  the  Tennessee  River  from  its 
confluence  with  the  Ohio  River  to  mile 
zero  on  the  Mobile  River  and  all  other 
tributaries  between  those  two.  NOA 
requirements  for  vessels  operating 
below  mile  235  on  the  Mississippi  River 
are  the  same  as  any  other  location  in  the 
U.S.  covered  by  this  rule. 

Certain  Dangerous  Cargo.  We 
received  three  (3)  comments  regarding 
the  definition  of  Certain  Dangerous 
Cargo- (CDC).  The  comments  state  that 
the  list  of  CDCs  included  in  the 
requirement  for  NOA  submission  is  too 
broad  and  that  it  impedes  the  collection 
of  information  on  cargoes  that  pose  the 
greatest  risk  to  maritime  safety  and 
security.  The  conunents  suggest  the 
Coast  Guard  limit  the  CDC  definition  to 
include  only  those  cargoes  that  pose  the 
greatest  risk  to  maritime  safety  and 
security.  They  also  recommend  the 
Coast  Guard  use  the  list  of  high 
consequence  cargoes  in  the  AWO 
Security  Plan  (a  list  developed  with 
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input  from  the  towing  industry  and 
Coast  Guard  representatives)  to  define 
CDC  for  this  rule. 

The  Coast  Guard  agrees  that  the 
definition  of  CDC  should  be  limited  to 
those  cargoes  that  pose  the  greatest  risk 
to  maritime  safety  and  security.  The 
Coast  Guard  conducted  a 
comprehensive  review  of  cargoes,  which 
included  a  review  of  the  CDC  list  in  the 
NPRM  and  the  high  consequence  cargo 
list  in  the  AWO  Security  Plan.  As  a 
result  of  the  review  we  revised  the  list 
of  CDCs  described  in  the  NPRM  to 
include  only  those  cargoes  that 
currently  pose  the  greatest  risk  to 
maritime  safety  and  security. 

Duplicate  Reporting.  Several 
comments  said  they  were  submitting  the 
same  information  to  different  federal 
agencies  and  recommended  a  single 
submission  of  information.  Many 
remarked  that  they  would  vvelcome  the 
submission  of  an  electronic  data  file  to 
a  central  depository,  where  submissions 
could  then  be  accessed  by  or  forwarded 
to  each  agency  needing  the  information. 

We  agree  and  we  are  ciurently 
working  to  integrate  information  and 
data  requirements  with  other 
government  agencies.  Once  we  have  this 
capability,  we  will  revise  our  reporting 
requirements. 

We  also  received  a  comment  that 
COTPs  were  still  asking  companies  to 
send  their  NOA  to  the  COTP,  even 
though  it  had  already  been  submitted  to 
the  National  Vessel  Movement  Center 
(NVMC).  This  final  rule  requires  the 
submission  of  an  NOA  to  the  COTP  only 
for  vessels  300  gross  tons  or  less 
entering  a  port  or  place  in  the  Seventh 
Coast  Guard  District.  Questions  about 
requests  from  COTPs  for  duplicate 
submissions  should  be  referred  to  LTJG 
Kimberly  Andersen  at  the  phone 
number  in  FOR  FURTHER  INFORMATION 
CONTACT. 

National  Vessel  Movement  Center. 
Four  comments  asked  about  the 
methods  for  submitting  information  to 
the  NVMC.  The  NPRM  proposed  three 
methods  for  submitting  NOAs  to  the 
NVMC:  telephone  (1-800-708-9823), 
fax  (1-800-547-8724).  and  e-mail.  Two 
comments  stated  that  vessels  calling  or 
faxing  through  INMARSAT  are  unable 
to  use  1-800  numbers.  An  alternate 
phone  number  (304)  264-2502  and  fax 
number  (304)  264-2684  have  been 
added  for  vessels  using  INMARSAT. 

Another  comment  requested  that  e- 
mail  be  a  submission  method.  E-mail 
has  always  been  an  option  for 
submitting  NOAs  and  remains  an  option 
in  this  final  rule.  General  information 
about  the  NVMC  and  methods  for 
submission  are  available  on  the  NVMC 
Web  site  at  http://www.nvmc.uscg.gov/. 


Electronic  Submissions.  This  rule  will 
not  mandate  electronic  submissions  of 
NOA  reports.  You  may,  however, 
continue  to  choose  to  use  the  voluntary 
electronic  format  available  on  the 
NVMC  website.  As  mentioned  under 
duplicate  reporting,  we  will  continue  to 
work  with  other  goveriunent  agencies 
on  a  conunon  format  for  electronic  data 
submissions. 

In  our  NPRM,  we  asked  six  questions 
related  to  electronic  submission  and  we 
received  four  comments  answering 
some,  or  all  of,  these  questions.  The  six 
questions  and  corresponding  answers 
are  as  follows: 

1 .  ■  'What  are  your  information 
security  concerns  regarding  electronic 
submissions  of  NOA?"  Of  the  two 
comments  that  responded  to  this 
question,  both  stated  there  were  no 
security  concerns.  One  of  the  comments 
stated  that  their  ships  already  have 
known,  published  schedules.  The  other 
comment  stated  that  their  member  lines 
already  submit  NOAs  electronically  and 
they  assumed  the  electronic 
transmissions  were  being  sent  to  and  via 

a  secure  weTasite. 

2.  "Would  you  allow  the  Coast  Guard 
to  forward  all  or  parts  of  your  NOA 
information  to  entities  such  as  marine 
exchanges  or  port  authorities  as  a  value 
added  serx'ice  to  facilitate  information 
sharing  at  the  port  level?"  Of  the  three 
comments  that  responded  to  this 
question,  one  encouraged  the 
forwarding  of  NOA  information  to  other 
entities  and  one  objected.  The  comment 
objecting  to  sharing  information  stated 
that  it  was  not  apparent  what  added 
security  benefits  it  would  provide  and 
that  it  might  lead  to  greater  security 
risks.  The  comment  also  stated  that  they 
would  want  to  know  "exactly  what  kind 
of  information  would  lend  itself  to  such 
information  sharing."  The  third 
comment  stated  that  they  would  not 
object  to  forwarding  this  information  if 
the  Coast  Guard  determined  sharing  this 
information  was  absolutely  necessary 
and  imder  the  condition  that  "all  such 
information  would  not  be  shared  with 
the  general  public." 

3.  "If  the  Coast  Guard  produced  a 
desktop  application  that  allowed  you  to 
create,  manage,  and  automatically 
submit  NOA  via  email,  would  you  use 
it?"  Of  the  three  comments  that 
responded  to  this  question,  one  said 
they  already  submit  the.ir  NOA  via  email 
and  that  the  current  formats  should 
continue  to  be  allowed  alongside  future 
desktop  applications.  The  second  said 
they  "would  most  likely  utilize  a  CG 
desktop  application."  They  also  said  it 
would  have  to  be  deployable  on  board 
ship  and  be  compatible  with 
INMARSAT,  along  with  a  capability  to 


be  transmitted  in  a  compressed  format 
to  reduce  transmission  costs.  The  third 
comment  stated  that  the  "cost  passed  on 
to  those  purchasing  the  program  would 
outweigh  any  benefit  derived  by 
industry." 

4.  "Which  electronic  means  for 
submitting  NOAs  would  vou  prefer? 
(e.g.:  HTML.  SMTP.  FTP)"  Each  of  the 
four  comments  responded  to  this 
question  with  different  answers.  One 
gave  no  preference.  The  second  also 
gave  no  preference  but  acknowledged 
that  "some  are  more  secure  than  others. 
This  same  comment  recommended  we 
ensure  "one  set  of  standards  for  all 
government  agencies  or  the  government 
agencies  should  have  the  capability  to 
receive  all  protocols  and  programs."  A 
third  comment  stated  they  "do  not 
regard  these  means  to  be  mutually 
exclusive,  and  would  encourage  that  as 
many  options  be  made  available  to 
submitters  as  technically  feasible."  The 
final  comment  rank  ordered  their 
preferences  beginning  with  SMTP,  then 
FTP,  and  finally  HTTP.  This  comment 
also  recommended  that  vessels  wjthout 
these  capabilities  be  allowed  to 
continue  to  use  fax  and  e-mail. 

5.  "What  are  your  information 
security  concerns  if  the  Coast  Guard 
allowed  vou  to  send  your  NOA  to  an 
FTP  (File  Transfer  Protocol)  server  or 
web  server  in  the  public  domain?"  None 
of  the  questions  listed  any  security 
concerns  related  to  FTP  servers  or  web 
servers,  but  one  suggested  "Encr\-ption: 
PKI  scheme  based  encryption  (PGP)." 

6.  'If  the  Coast  Guard  provided  an 
XML  (Extensible  markup  language)  data 
specification  for  NOA.  would  you  be 
able  to  generate  XML  documents  and 
submit  them  via  email  or  other  means?" 
Of  the  three  comments  responding  to 
this  question,  one  stated  that  theV 
believe  they  could  install  an  XML  plug- 
in;  the  second  said  the  format  method 
should  be  XML;  and  the  third  stated, 

"*   *   *  relatively  few  shipping 
companies  today  have  the  capability  of 
generating  XML  documents  for  NOA 
submissions."  The  third  comment  also 
reemphasized  that  no  single  electronic 
means  should  become  the  exclusive 
method  for  submission. 

Several  comments  also  requested  that 
in  the  future  we  continue  to  maintain 
the  phone  and  fax  options  for  NOA 
submission.  Although  we  are  not 
.  requiring  electronic  submission  of  NOA 
information  to  the  NVMC  in  this  rule, 
we  are  working  on  electronic 
submission  issues  and  considering  the    . 
responses  to  these  questions. 

Who  May  Submit.  In  the  NPRM,  we 
asked  whether  we  should  accept  NOA 
submissions  from  only  the  vessel  owner 
and  operator,  or  fitjm  only  the  owner. 
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operator  and  authorized  agent 
(including  shipping  agents  and  marine 
exchanges)  of  the  vessel.  We  specifically 
requested  comments  on  how  either  of 
these  changes  would  affect  the  method 
of  NOA  submission  used  by  the 
submitter. 

Five  cortiments  responded  to  this 
issue.  All  of  them  recommended  that  no 
change  be  made  and  that  we  continue  to 
accept  NOA  submissions  from  "...the 
owner,  agent,  master,  operator,  or 
person  in  charge  of  a  vessel...".  The 
Coast  Guard  agrees  and  this  provision 
remains  unchanged  in  this  final  rule. 

Cargo  Manifest  (Cargo  Declaration — 
Customs  Form  1302).  We  received 
several  comments  stating  that  the  Coast 
Guard  should  not  require  electronic 
submission  of  the  cargo  manifest  to 
uses.  The  comments  stated  that  the 
cargo  manifest  submission  is  already 
required  by  USCS  and  the  Coast  Guard 
requirements  were  different. 

We  disagree.  This  requirement  is  not 
redundant — a  single  submission  of  the 
Cargo  Manifest  meets  the  requirements 
of  both  Coast  Guard  and  USCS.  The 
Coast  Guard  and  USCS  are  working 
together  to  obtain  vessel  arrival 
information  in  an  automated  format  that 
will  meet  the  requirements  of  both 
agencies.  Including  this  requirement  in 
the  Coast  Guard's  final  rule  is  one  step 
toward  this  end. 

Definitions.  Several  comments 
requested  additional  definitions  for 
"domestic  voyage,"  and  "barge."  This 
final  rule  adds  definitions  for  "barge," 
"crewmember,"  "nationality."  and 
"persons  in  addition  to  crewmembers." 
We  are  also  revising  the  definition  for 
"certain  dangerous  cargo,"  as  discussed 
previously  in  this  preamble.  The  term 
domestic  voyage  is  no  longer  used  in 
this  subpart,  and  therefore,  no  definition 
is  required. 

Another  comment  asked  for  a 
clarification  of  the  definition  of 
crewmember  because  it  was  unclear  as 
to  what  category  company  personnel, 
contractors,  or  other  supernumerary 
persons  belonged.  The  comment  stated 
these  persons  would  be  included  on  the 
list  of  "persons  in  addition  to  the  crew". 
The  Coast  Guard  agrees  that  these 
persons  are  considered  "persons  in 
addition  to  the  crew".  The  comment 
requested  a  clarification  because  it 
would  be  important  for  purposes  of 
mandatory  training  required  by  STCW 
for  crewmembers;  requirements  of 
Passenger  Services  Act;  and  legal 
benefits  tendered  to  crewmembers 
under  maritime  law.  However,  the 
definition  of  "crewmember"  in  this  rule 
applies  only  to  33  CFR  part  160,  subpart 
C.  It  does  not  affect  regulations 
concerning  these  other  issues. 


Therefore,  the  Coast  Guard  is  not 
changing  the  definition  of 
"crewmember"  in  this  final  rule. 

Information  Required  in  an  NOA.  Six 
comments  discussed  specific 
information  items  in  the  NOA.  These 
items  included  "crewmember 
information,"  "operational  condition," 
"any  other  name  by  which  each 
individual  has  been  known,"  "last  five 
ports  or  places  visited,"  and  "24-hour. 
Point  of  Contact  (POC)." 

One  comment  stated  that  the 
reporting  requirements  for 
crewmembers  were  excessive  and 
unjustified.  This  information  is 
necessary  for  safety  and  security 
purposes  and  we  will  continue  to 
require  it.  However,  the  Coast  Guard 
recognizes  the  fact  that  crewmembers 
may  change  positions  frequently.  For 
this  reason,  we  have  added  a  provision 
to  §  160.208  that  states  that  a  notice  of 
change  need  not  be  submitted  when  a 
change  occurs  to  a  crewmember's 
position  or  duty  on  the  vessel. 

One  comment  questioned  the  need  for 
a  barge  to  report  the  operational 
condition  of  the  equipment  under  33 
CFR  164.35.  This  operational  condition 
report  applies  to  self-propelled  vessels 
of  1600  or  more  gross  tons  and  would 
not,  therefore,  be  applicable  to  a  barge. 
Further,  barges  operating  solely  between 
ports  and  places  in  the  continental  U.S. 
are  exempt  from  the  NOA  requirements, 
unless  they  are  carrying  CDC.  If  they  are 
carrying  CDC,  we  require  a  consolidated 
NOA  from  the  towing  vessel  on  both  the 
towing  vessel  and  the  barge(s)  it  is 
controlling. 

Five  comments  questioned  the 
necessity  for  reporting  any  other  name 
including  alias,  nickname,  maiden 
name,  professional  or  stage  name  by 
which  an  individual  has  been  known. 
Comments  stated  that  this  information 
is  not  required  on  INS  Form  1—418;  it  is 
difficult  to  produce  and/or  verify;  and 
the  Coast  Guard  should  not  require  it. 
We  agree,  and  we  have  removed  it  fi-om 
this  final  rule. 

Several  comments  questioned  the 
need  for  requiring  the  last  five  ports  of 
'  call  from  all  vessels.  Comments  stated 
that  cruise  ships  and  domestic  inland 
barge  traffic  should  be  exempt  from 
providing  the  last  five  ports  of  call.  We 
agree  that  vessels  operating  solely 
between  ports  or  places  in  the 
continental  U.S.  should  only  be 
required  to  provide  the  destination(s) 
and  last  port  of  call.  Vessels  that  have 
arrived  from  or  have  stopped  in  foreign 
ports,  however,  are  required  to  provide 
their  last  five  ports  of  call. 

We  received  one  comment  asking  for 
clarification  on  the  meaning  of  "Name 
and  telephone  nuQiber  of  a  24-hour 


point  of  contact  (POC)  for  each  port 
included  in  the  notice  of  arrival."  A 
new  POC  need  not  be  provided  for  each 
port,  nor  must  the  POC  be  located  at 
that  port.  We  have  changed  the 
regulatory  text  to  read  as  follows:  "name 
and  telephone  number  of  a  24-hour 
point  of  contact." 

Submission  Timeframe.  One  comment 
asked  the  Coast  Guard  to  reconsider 
requiring  estimated  departure  date  and 
time,  as  well  as  Updates  to  these  times, 
if  the  change  was  more  than  six  hours 
for  vessels  not  carrying  CDC.  The 
comment  stated  it  places  undue  burden 
on  the  industry  and  results  in  an 
unmanageable  amount  of  update  filings 
to  the  NVMC.  Coast  Guard  COTPs  need 
this  information  for  safety  and  security 
reasons.  We  will  continue  to  require 
NOA  information  on  estimated 
departure  date  and  time,  as  well  as 
updates  to  those  times,  when  the  arrival 
or  departure  time  has  changed  by  six 
hours  or  more. 

Discussion  of  Rule 

Required  elements  in  NOA  reports. 
This  rule  requires  the  following 
information  be  submitted  in  an  NOA: 
vessel,  cargo,  and  persons  on  board. 
Submitters  are  to  identify  each  of  their 
destinations  by  listing  the  names  of  the 
receiving  facility,  the  port  or  place  in 
the  U.S,,  the  city,  and  the  state,  as  well 
as  indicate  the  location  or  position  of 
the  vessel  at  the  time  of  reporting. 
Submitters  also  must  provide  a  general 
description  of  cargo  aboard  the  vessel. 
The  description  will  inform  the  Coast 
Guard  if  the  vessel  is  carrying  items 
such  as  grain,  oil,  containers,  etc. 
Submitters  will  also  identify  where  each 
crewmember  and  each  person  in 
addition  to  crewmembers  embarked. 

Based  on  experience  with  the 
temporary  rule,  we  have  removed  the 
reporting  information  on  the  stowage 
location.  We  feel  this  information  is 
adequately  covered  by  the  cargo 
manifest  requirements  in  entry  8  of 
Table  160.206. 

Cargo  Manifest  Information.  The 
Coast  Guard  is  requiring  the  vessel's 
cargo  manifest  information  as  described 
in  19  CFR  4.7(a).  This  requirement  is  in 
addition  to  entry  (3)(i)  in  table  160.206, 
"general  description  of  the  cargo",  and 
will  consist  of  the  information 
contained  in  the  cargo  declaration 
(Customs  Form  1302).  Cargo  manifest 
information  is  necessary  to  assess 
vessels  entering  U.S.  ports  for  potential 
threats  to  the  national  security  and  to 
appropriately  respond  to  those  threats. 

The  Coast  Guard  does  not  have  the 
capability  at  NVMC  to  receive  and 
process  the  cargo  manifest  information. 
The  uses,  however,  does  have  an 
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existing  capability  to  receive,  process, 
and  share  the  information  with  the 
Coast  Guard.  The  cargo  manifest 
information  is  to  be  submitted 
electronically  to  USCS  through  the  Sea 
Automated  Manifest  System  (AMS)  at 
least  96  hoiu-s  before  the  vessel  arrives 
at  a  U.S.  port,  while  all  other  required 
NOA  information  is  to  be  submitted  to 
the  NVMC.  A  single  electronic 
submission  of  the  cargo  manifest 
information  (Customs  Form  1302)  to 
USCS  will  satisfy  the  requirements  of 
both  agencies  for  submission  of  that 
data. 

To  transmit  information  electronically 
to  USCS,  a  submitter  must  be  able  to  use 
Sea  AMS.  To  enroll  in  Sea  AMS,  a 
submitter  must  first  call  the  USCS  at 
703-921-7500  or  send  a  letter  to  the 
following  address  requesting 
participation  in  the  Sea  AMS  program: 
U.S.  Customs  Service,  Client 
Representative  Branch,  7501  Boston 
Blvd.  Rm.  211.  Springfield,  VA  22153. 
Upon  receiving  an  inquiry,  a  USCS 
client  representative  will  be  assigned  to 
work  with  the  submitter.  This 
representative  will  serve  as  a  technical 
advisor  establishing  a  Sea  AMS 
interface.  Establishing  an  interface  for 
participation  can  require  as  little  as  two 
weeks  or  up  to  several  months, 
depending  on  the  particular  method 
chosen.  This  rule,  therefore,  provides  a 
90-day  delay  in  implementation  of  the 
requirement  to  submit  the  cargo 
information  to  USCS.  This  90-day 
period  should  provide  sufficient  time 
for  submitters  to  either  enroll  in  Sea 
AMS  or  find  a  submission  agent  who  is 
already  able  to  use  Sea  AMS. 

AMS  will  allow  participants  to 
transmit  manifest  information 
electronically  96  hoius  prior  to  vessel 
arrival.  There  are  four  methods  of 
transmitting  data  to  AMS:  (1)  Establish 
a  direct  connection  with  USCS;  (2)  use 
a  service  provider;  (3)  use  a  port 
authority;  and  (4)  purchase  software 
from  a  vendor.  For  general  information 
related  to  AMS,  visit  the  USCS 
Automated  Commercial  System  Web 
site  at  http://www.customs.gov/xp/cgov/ 
import/operations_support/ 
a  utomated_systems/ams/ 
sea_features.xml. 

Of  vessels  already  required  to  submit 
a  "cargo  manifest"  to  USCS, 
approximately  95  percent  submit  the 
manifest  information  electronically.  The 
new  Coast  Guard  requirement  only 
affects  vessels  not  currently  submitting 
electronically  to  Customs.  The 
requirement  to  submit  the  cargo 
manifest  information  electronically  will 
not  apply  to  vessels  on  a  domestic 
voyage,  in  the  United  States. 


Submission  times  for  NOA.  In  the 
temporary  rule,  we  increased  the  times 
for  submitting  an  NOA.  This  rule 
requires  most  vessels  to  submit  NOAs  at 
least  96  hours  before  arrival  in  the 
United  States.  Towing  vessels,  when  in 
control  of  a  barge  or  barges  carrying 
CDC  and  operating  solely  between  ports 
or  places  in  the  continental  United 
States,  must  submit  an  NOA  before 
departure  but  at  least  12  hours  before 
entering  the  port  or  place  of  destination. 
Except  for  these  vessels,  this  rule 
contains  the  same  submission  times 
established  in  our  temporary  rule. 

Submission  times  for  Cargo 
Declaration  (Customs  Form  1302).  To 
align  USCS  and  Coast  Guard  cargo 
declaration  requirements,  we  have 
created  two  new  exceptions  to  the 
submission  times  for  Cargo  Declaration. 
Except  for  vessels  carrying 
containerized  cargo  or  break  bulk  cargo, 
vessels  carrying  bulk  cargo  may  submit 
the  Cargo  Declaration  before  departure 
but  at  least  24  hours  before  entering  the 
U.S.  port  or  place  of  destination.  Vessels 
carrying  break  bulk  cargo  operating 
imder  a  USCS  exemption  granted  under 
19  CFR  4.7(b)(4)(ii)  may,  during  the 
effective  period  of  the  USCS  exemption, 
submit  the  Cargo  Declaration  before 
departure  but  at  least  24  hours  before 
entering  the  U.S.  port  or  place  of 
destination. 

Exemptions  in  this  rule  from 
submitting  NOAs  or  particular  items  in 
an  NOA  apply  only  to  the  provisions  of 
this  subpart.  No  exemption  in  this 
subpart  affects  USCS  or  other  agency 
requirements  to  submit  arrival 
information,  particularly  the  USCS 
requirement  to  submit  the  Cargo 
Declaration  24  hours  prior  to  lading  in 
a  foreign  port.  In  these  instances^ 
however,  the  Coast  Guard  expects  that 
if  a  vessel  complies  with  the  USCS 
requirements  for  submitting  24  hours 
before  lading,  that  it  will  also  meet  the 
times  for  submission  of  that  information 
under  this  subpart.  Thus,  one 
submission  will  meet  the  separate 
requirements  of  two  agencies  for  the 
same  information. 

Reporting  changes  to  submitted  NOA 
information.  Changes  to  NOAs  must  be 
reported  as  soon  as  practical  but  not  less 
than  6,  12,  or  24  hours  prior  to  entering 
port  depending  on  vessel  and  voyage 
characteristics.  When  reporting  changes, 
a  complete  resubmission  of  an  entire 
report  is  not  necessary.  .  " 

Notice  of  Departure.  The  Coast  Guard 
has  combined  all  of  the  information 
elements  of  a  NOD  and  an  NOA  into  a 
single  NOA  report.  Both  notices 
contained  duplicate  reporting  elements, 
although  the  NOD  required  the 
submission  of  one  additional  element. 


The  additional  element  (the  estimated 
date  and  time  of  departure)  is  now 
included  in  the  NOA,  thereby    • 
eliminating  reporting  the  same  • 
information  twice  and  reducing  the 
reporting  burden. 

Consolidated  NOA  Submission. 
Submitters  are  allowed  to  file  a  single 
NOA  listing  all  consecutive  U.S. 
destinations  during  the  voyage,  along 
with  estimated  arrival  and  departure 
dates  and  times  for  each  port. 

Towing  vessels  controlling  a  barge 
that  is  required  to  submit  an  NOA  under 
this  Subpart  must  submit  only  one  NOA 
containing  the  information  required  for 
the  towing  vessel  and  each  barge  under 
its  control.  » 

Require  centralized  submissions.  All 
NOA  reports  will  continue  to  go  to  the 
NVMC  instead  of  to  individual  COTPs. 
Vessels  of  300  gross  tons  or  less 
operating  in  the  Seventh  Coast  Guard 
District  will  continue  to  submit  NOA 
reports  to  cognizant  COTPs. 

Vessels  transiting  inbound  on  the 
Saint  Lawrence  Seaway  are  able  to  meet 
the  NOA  reporting  requirements  by 
continuing  to  fax  their  NOA 
submissions  to  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC)  and  the  Saint  Lawrence 
Seaway  Management  Corporation  of 
Canada.  The  SLSDC  will  forward  each 
vessel's  NOA  report  to  the  Coast  Guard. 
The  cargo  manifest  must  be  submitted 
electronically  to  USCS. 

Exemptions  from  NOA  reporting.  The 
temporary  final  rule  suspended 
reporting  exemptions  for  vessels 
complying  with  Automated  Mutual 
Assistance  Vessel  Rescue  System 
(AMVER),  certain  vessels  operating 
solely  on  the  Great  Lakes,  and  vessels 
operating  on  a  regularly  scheduled 
route.  As  proposed  in  our  NPRM,  these 
exemptions  have  been  permanently 
removed. 

Under  this  rule,  U.S.  vessels,  except 
tank  vessels,  operating  solely  between 
U.S.  ports  on  the  Great  Lakes  are  exempt 
from  reporting.  Canadian  vessels,  U.S. 
tank  vessels  coming  from  a  foreign  port, 
and  vessel^  complying  with  AMVER  are 
required  to  submit  an  NOA  report.  • 
.  Vessels  operating  on  a  regularly 
scheduled  route  are  required  to  submit 
an  NOA  report. 

Charterers.  We  have  added  a  NOA 
requirement  to  submit  the  name  of  the  • 
vessel  charterer.  This  change  will 
continue  the  requirement  (August  19, 
2002  (67  FR  53735))  contained  in  the 
temporary  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
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Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  We 
present  this  Regulatory  Evaluation  for 
the  purposes  of  information.  A  more 
detailed  analysis  can  be  found  in  the 
public  docket  under  ADDRESSES. 


Evaluation.  The  regulatory  baseline 
for  this  rule  is  the  NOA  and  NOD 
reporting  requirements  in  33  CFR  part 
160  that  are  to  be  amended  by  this 
rulemaking.  At  the  present,  the 
requirements  of  part  160  that  we  are 
amending  are  temporarily  suspended. 
During  the  suspension  period  of  these 
requirements  there  has  been  a 
temporary  final  rule  in  place  since 
October  4,  2001.  The  temporary 
reporting  requirements  are  not 
addressed  in  this  analysis.  This  means 
that  the  cost  of  the  rule  is  estimated  as 
the  incremental  expenditure  required  to 
meet  the  provisions  of  the  rule  in 
absence  of  the  temporary  rule  published 
October  4,  2001. 


The  cost  for  complying  with  the  rule 
will  differ  depending  on  the  type  of 
vessel  submitting  the  report.  Owners 
and  operators  of  non-AMVER/non-Great 
Lakes  vessels  will  have  to  submit  lists 
of  the  crew  and  persons  in  addition  to 
the  crew  (information  they  already  have 
to  submit  to  INS).  Additionally,  these 
vessels  must  provide  detail  on  the 
persons  aboard  the  vessel  (e.g.,  port 
where  embarked).  Owners  and  operators 
of  AMVER  and  Great  Lakes  vessels  may 
complete  the  INS  forms  (which  they  did 
not  have  to  provide  previously),  the 
crew  lists,  and  the  crew  detail. 

The  cost  of  the  rule  to  industry  is 
presented  below  based  on  the  average 
number  of  annual  arrivals  for  1998  and 
1999. 


Annual  Cost  and  Benefit  of  the  Rule  (2003  dollars) 


NOA  report 


Non-AMVER/Non-Great  Lakes 

AMVER  

Great  Lakes  

Totals 


Arrivals 


63,286 

4,040 

813 


Cost  per 
arrival 


$95.17 
141.75 
141.75 


Annual  cost 


$6,022,715 
572,603 
115,243 


$6,710,561 


As  shown,  the  rule  is  estimated  to 
cost  $6.7  million  annually.  Over  the 
next  10  years,  the  Present  Value  (PV) 
cost  of  the  rule  is  $50.4  million  (2003- 
2012,  7  percent  discount  rate,  2003 
dollars). 

The  non-quantifiable  benefit  of  the 
rule  is — 

•  Providing  relevant  information 
about  an  applicable  Jvessel's  cargo, 
crewmembers.  and  passengers  as  well  as 
a  threat  it  may  pose;  and 

•  Providing  more  time  to  evaluate, 
analyze,  and  respond  to  the  information 
collected. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  fewer  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  It  modifies  an  existing  OMB- 
approved  collection — 2115-0557.  A 
summary  of  the  revised  collection 
follows. 

Title:  Advance  Notice  of  Vessel 
Arrival  and  Departure. 

OMB  Control  Number:  2115-0557. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
pre-arrival  messages  from  any  vessel 
entering  a  port  or  place  in  the  United 
States.  This  rule  will  amend  33  CFR  part 
160  to  permanently  require: 

•  Earlier  receipt  of  tne  notice  of 
arrival — 96  hours  instead  of  24  hours — 
from  vessels  currently  required  to 
provide  advance  notification  of  arrival; 

•  Submission  of  NOA  reports  to  a 
central  clearinghouse,  the  National 
Vessel  Movement  Center; 

•  Removal  of  the  current  exemption 
from  notice  of  arrival  reporting 
requirements  for  vessels  operating  in 


compliance  with  the  Automated  Mutual 
Assistance  Vessel  Rescue  System,  some 
vessels  operating  on  the  Great  Lakes, 
and  vessels  on  scheduled  routes;  and 

•  Additional  information  about 
crewmembers,  passengers,  cargoes  on 
board  the  vessel  to  be  provided  as  items 
in  the  notice  of  arrival  report. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  must  permanently  change 
regulations  relating  to  the  notifications 
of  arrival  requirements. 

Proposed  Use  of  Information:  This 
information  is  required  to  control  vessel 
traffic,  develop  contingency  plans, 
enforce  regulations,  and  enhance 
maritime  security. 

Description  of  the  Respondents: 
Respondents  are  owners  and  operators 
of  vessels  that  arrive  at  or  depart  from 
a  port  or  place  in  the  United  States  after 
departing  from  foreign  ports. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  10,367  (respondents  are 
owners/operators  of  the  vessels  calling 
on  U.S.  ports  annually).  This  rule  will 
not  increase  the  number  of  respondents. 

Frequency  of  Response:  Owners/ 
operators  of  vessels  making  calls  in  U.S. 
ports  will  submit  NOA  reports  as 
necessary.  The  existing  OMB-approved 
collection  number  of  responses  is 
68,139  (responses  are  arrivals  at  and 
departures  from  U.S.  ports).  This  rule 
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will  not  increase  the  number  of 
responses. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  approximately  15  minutes 
(0.250  hours)  (burden  of  response  is,the 
time  required  to  complete  the 
paperwork  requirements  of  the  rule  for 
a  single  response).  This  rule  will 
increase  the  burden  of  response  by  an 
average  of  60  minutes  (1.000  hour)  and 
decrease  the  burden  of  response  by  1 
minute  (0.01 7  hours)  for  a  net  total  of 
74  minutes  (1.233  hours). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  39,037  hours  (total 
aimual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  responses).  This  rule  will 
increase  the  total  annual  burden  by 
136,278  hours  and  decrease  total  annual 
burden  by  1,136  hours  for  a  net  total  of 
174,179  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  submitted  a  copy  of  this 
rule  to  OMB  for  its  review  and  approval 
of  the  revised  collection  of  information. 
The  existing  OMB-approved  collection 
(2115-0557)  expires  on  March  31,  2003. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  If  OMB  does  not  approve  this 
revised  collection  of  information,  we 
will  publish  a  notice  in  the  Federal 
Register  of  OMB's  decision. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
will  either  preempt  State  law  or  impose 
a  substantial  direct  cost  of  compliance 
on  them.  We  have  analyzed  this  rule 
under  that  Order  and  have  determined, 
that  to  the  extent  states  have  a  current 
requirement  in  effect  for  notices  of 
vessel  arrivals  to  a  state  agency,  e.g., 
notices  to  pilot  authorities  for  pilot 
services,  we  do  not  intend  to  preempt 
those  requirements  with  this  rule. 

However,  we  reserve  our  position 
with  respect  to  preemption  of  any 
prospective  new  state  rule  or  legal 
requirement  for  an  advance  notice  of 
arrival  or  submission  of  information 
requirements  that  are  similar  to  those 
set  forth  in  this  rule.  The  U.S.  Supreme 
Court  in  United  States  v.  Locke.  529 
U.S.  89. 120  S.Ct.  1135  (2000),  held  that 
pursuant  to  title  I  of  the  Ports  and 
Waterways  Safety  Act  (the  authority  for 
this  rule),  the  Coast  Guard  can  preempt 
conflicting  or  similar  State  requirements 
on  vessel  operation.  The  Court  held  also 
that  Congress  had  preempted  the  field  of 


marine  casualty  reporting.  Accordingly, 
based  on  the  Supreme  Court's  holding 
in  the  Locke  case,  we  believe  that  any 
prospective  state  requirement  for  a 
notice  of  arrival  or  information 
gathering  requirement  directed  at  vessel 
owners,  or  operators,  that  is  similar  to 
that  contained  in  this  rule  is 
inconsistent  with  the  federalism 
principles  enunciated  in  that  case,  and 
is  preempted." 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  .^ 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  ha<'e  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal, 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiu*  2-1, 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
changes  the  requirements  in  the 
notification  of  arrival  regulations.  They 
are  procedural  in  natiu«  and  therefore 
are  categorically  excluded.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure;  Harbors;  Hazardous 
materials  transportation;  Marine  safety; 
Navigation  (water);  Reporting  and 
recordkeeping  requirements;  Vessels; 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  160  as  follows: 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

1.  The  authority  citation  for  part  160 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1223. 1226. 1231;  49    . 

CFR  1.46. 

Subpart  C  is  also  issued  under  the 
authority  of  33  U.S.C.  1225  and  46 
U.S.C.  3715. 

2.  Revise  Subpart  C  to  read  as  follows: 

Subpart  C — Notifications  of  Arrival, 
Hazardous  Conditions,  and  Certain 
Dangerous  Cargoes 

160.201  General.  ^  - 

160.202  Applicability. 

160.203  Exemptions. 
160.2Q4  Deflnitions. 

160.206  Information  required  in  an  NOA. 

160.208  Changes  to  a  submitted  NOA. 

160.210  Methods  for  submitting  an  NOA. 

160.212  When  to  submit  an  NOA. 

160.214  Waivers. 

160.215  Notice  of  hazardous  conditions. 
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Subpart  C— Notification  of  Arrival. 
Hazardous  Conditions,  and  Certain 
Dangerous  Cargos 

§16a201     General. 

This  siibpart  contains  requirements 
and  procedures  for  submitting  Notices 
of  Arrival  (NOA)  and  Notice  of 
Hazardous  Condition.  The  sections  in 
this  subpart  describe: 

(a)  Applicability  and  exemptions  from 
reauirements  in  this  subpart; 

(b)  Required  information  in  an  NOA; 

(c)  Required  changes  to  an  NOA; 

(d)  Methods  and  times  for  submission 
of  an  NOA  and  changes  to  an  NOA; 

(e)  How  to  obtain  a  waiver;  and 

(f)  Requirements  for  submission  of  the 
Notice  of  Hazardous  Conditions. 

§  1 60.202    Applicability. 

.   (a)  This  subpart  applies  to  U.S.  and 
foreign  vessels  bound  for  or  departing 
from  ports  or  places  in  the  United 
States. 

(b)  This  subpart  does  not  apply  to 
recreational  vessels  under  46  IJ.S.C. 
4301  et  seq. 

(c)  Unless  otherwise  specified  in  this 
subpart,  the  owner,  agent,  master, 
operator,  or  person  in  charge  of  a  vessel 
regulated  by  this  subpart  is  responsible 
for  compliance  with  the  requirements  in 
this  subpart. 

(d)  Towing  vessels  controlling  a  barge 
or  barges  required  to  submit  an  NOA 
under  this  subpart  must  submit  only 
one  NOA  containing  the  information 
required  for  the  towing  vessel  and  each 
barge  under  its  control. 

§160.203    Exemptions. 

(a)  Except  for  reporting  notice  of 
hazardous  conditions,  the  following 
vessels  are  exempt  from  requirements  in 
this  subpart: 

(1)  Passenger  and  supply  vessels 
when  they  are  employed  in  the 
exploration  for  or  in  the  removal  of  oil, 
gas,  or  mineral  resources  on  the 
continental  shelf. 

(2)  Oil  Spill  Recovery  Vessels 
(OSRVs)  when  engaged  in  actual  spill 
response  operations  or  diu'ing  spill 
response  exercises. 

(3)  Vessels  operating  upon  the 
following  waters: 

(i)  Mississippi  River  between  its 
sources  and  mile  235,  Above  Head  of 
Passes; 

(ii)  Tributaries  emptying  into  the 
Mississippi  River  above  mile  235; 

(iii)  Atchafalaya  River  above  its 
junction  with  the  Plaquemine-Morgan 
City  alternate  waterway  and  the  Red 
River;  and 

(iv)  The  Tennessee  River  from  its 
confluence  with  the  Ohio  River  to  mile 
zero  on  the  Mobile  River  and  all  other 
tributaries  between  those  two  points. 


(b)  If  not  carrying  certain  dangerous 
cargo  or  controlling  another  vessel 
carrying  certain  dangerous  cargo,  the 
following  vessels  are  exempt  from  NOA 
requirements  in  this  subpart: 

(1)  Vessels  300  gross  tons  or  less, 
except  for  vessels  entering  any  port  or 
place  in  the  Seventh  Coast  Guard 
District  as  described  in  33  CFR  3.35- 

1(b). 

(2)  Vessels  operating  exclusively 
within  a  Captain  of  the  Port  Zone. 

(3)  Vessels  arriving  at  a  port  or  place 
under 'force  majeure. 

(4)  Towing  vessels  and  barges 
operating  solely  between  ports  or  places 
in  the  continental  United  States. 

(5)  Public  vessels. 

(6)  Except  for  tank  vessels,  U.S. 
vessels  operating  solely  between  ports 
or  places  in  the  United  States  on  the 
Great  Lakes. 

(c)  Vessels  less  than  500  gross  tons 
need  not  submit  the  International  Safety 
Management  (ISM)  Code  Notice  (Entry 
(7)  to  Table  160.206). 

(d)  Vessels  operating  solely  between 
ports  or  places  in  the  continental  United 
States  need  not  submit  the  Cargo 
Declaration  (Customs  Form  1302), 
(Entry  (8)  to  Table  160.206). 

(e)  This  section  does  not  exempt  any 
vessel  from  compliance  with  the  U.S. 
Customs  Service  (USCS)  reporting  or 
submission  requirements. 

§160.204    Definitions. 

As  used  in  this  subpart: 

Agent  means  any  person,  partnership, 
firm,  company  or  corp>oration  engaged 
by  the  owner  or  charterer  of  a  vessel  to 
act  in  their  behalf  in  matters  concerning 
the  vessel. 

Barge  means  a  non-self  propelled 
vessel  engaged  in  commerce. 

Carried  in  bulk  means  a  commodity 
that  is  loaded  or  carried  on  board  a 
vessel  without  containers  or  labels  and 
received  and  handled  without  mark  or 
count. 

Certain  dangerous  cargo  (CDC) 
includes  any  of  the  following: 

(1)  Division  1.1  or  1.2  explosives  as 
defined  in  49  CFR  173.50. 

(2)  Division  1.5D  blasting  agents  for 
which  a  permit  is  required  under  49 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(3)  Division  2.3  "poisonous  gas",  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation"  as 
defined  in  49  CFR  171.8,  and  that  is  in 
a  quantity  in  excess  of  1  metric  ton  per 
vessel. 

(4)  Division  5.1  oxidizing  materials 
for  which  a  permit  is  required  under  49 
CFR  176.415  or  for  which  a  permit  is 


required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(5)  A  liquid  material  that  has  a 
primary  or  subsidiary  classification  of 
Division  6.1  "poisonous  material"  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation,"  as 
defined  in  49  CFR  171.8  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantity 
in  excess  of  20  metric  tons  per  vessel 
when  not  in  a  bulk  packaging. 

(6)  Class  7,  "highway  route  controlled 
quantity"  radioactive  material  or  "fissile 
material,  controlled  shipment,"  as 
defined  in  49  CFR  173.403. 

(7)  Bulk  liquefied  chlorine  gas  and 
Bulk  liquefied  gas  cargo  that  is 
fiammable  and/or  toxic  and  carried 
under  46  CFR  154.7. 

(8)  The  following  bulk  liquids:' 
(i)  Acetone  cyanohydrin, 

(ii)  Allyl  alcohol, 

(iii)  Chlorosulfonic  acid, 

(iv)  Crotonaldehyde, 

(v)  Ethylene  chlorohydrin, 

(vi)  Ethylene  dibromide, 

(vii)  Methacrylonitrile,  and 

(viii)  Oleum  (fuming  sulfuric  acid). 

Charterer  means  the  person  or 
organization  that  contracts  for  the 
majority  of  the  carrying  capacity  of  a 
ship  for  the  transportation  of  cargo  to  a 
stated  port  for  a  specified  period.  This 
'includes  "time  charterers"  and  "voyage 
charterers." 

Crewmember  means  all  persons 
carried  on  board  the  vessel  to  provide 
navigation  and  maintenance  of  the 
vessel,  its  machinery,  systems,  and 
arrangements  essential  for  propulsion 
and  safe  navigation  or  to  provide 
services  for  other  persons  on  board. 

Great  Lakes  means  Lakes  Superior, 
Michigan,  Hiu-on,  Erie,  and  Ontario, 
their  connecting  and  tributary  waters, 
the  Saint  Lawrence  River  as  far  as  Saint 
Regis,  and  adjacent  port  areas. 

Gross  tons  means  the  tonnage 
determined  by  the  tonnage  authorities  of 
a  vessel's  flag  state  in  accordance  with 
the  national  tonnage  rules  in  force 
before  the  entry  into  force  of  the 
International  Convention  on  Tonnage 
Measurement  of  Ships,  1969 
("Convention").  For  a  vessel  measured 
only  under  Annex  I  of  the  Convention, 
gross  tons  means  that  tonnage.  For  a 
vessel  measured  imder  both  systems, 
the  higher  gross  tonnage  is  the  tonnage 
used  for  the  purposes  of  the  300-gross- 
ton  threshold. 

Hazardous  condition  means  any 
condition  that  may  adversely  affect  the 
safety  of  any  vessel,  bridge,  structure,  or 
shore  area  or  the  environmental  quality 
of  any  port,  harbor,  or  navigable 
waterway  of  the  United  States.  It  may, 
but  need  not,  involve  collision,  allision. 
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fire,  explosion,  grounding,  leaking, 
damage,  injury  or  illness  of  a  person 
aboard,  or  manning-shortage. 

Nationality  means  the  state  (nation)  in 
which  a  person  is  a  citizen  or  to  which 
a  person  owes  permanent  allegiance. 

Operator  means  any  person  including, 
but  not  limited  to,  an  owner,  a  charterer, 
or  another  contractor  who  conducts,  or 
is  responsible  for,  the  operation  of  a 
vessel. 

Persons  in  addition  to  crewmembers 
mean  any  person  onboard  the  vessel, 
including  passengers,  who  are  not 
included  on  the  list  of  crewmembers. 


Port  or  place  of  departure  means  any 
port  or  place  in  which  a  vessel  is 
anchored  or  moored. 

Port  or  place  of  destination  means  any 
port  or  place  in  which  a  vessel  is  bound 
to  anchor  or  moor. 

Public  vessel  means  a  vessel  that  is 
owned  or  demise-(bareboat)  chartered 
by  the  government  of  the  United  States, 
by  a  State  or  local  government,  or  by  the 
government  of  a  foreign  country  and 
that  is  not  engaged  in  commercial 
service. 

Time  charterer  means  the  party  who 
hires  a  vessel  for  a  specific  amount  of 


time.  The  owner  and  his  crew  manage 
the  vessel,  but  the  charterer  selects  the 
ports  of  destination.  - 

Voyage  charterer  means  the  party  who 
hires  a  vessel  for  a  single  voyage.  The 
owner  and  his  crew  memage  the  vessel, 
but  the  charterer  selects  ^e  ports  of 
destination. 

§160.206    Information  required  in  an  NOA. 

(a)  Each  NOA  must  contain  all  of  the 
information  items  specified  in  Table 
160.206. 


Table  160.206.— NOA  Information  Items 


Required  information 


(1)  Vessel  Information: 

(i)  Name;  

(ii)  Name  of  the  registered  owner;  

(iii)  Country  of  registry; 

(iv)  Call  sign; - 

(v)  Intemational  Maritime  Organization  (IMO)  international  number  or,  if  vessel  does  not 

have  an  assigned  IMO  intemational  numt)er^,  substitute  with  official  number;  

(vi)  Name  of  the  operator; • 

(vii)  Name  of  the  charterer;  and  

(viii)  Name  of  classification  society  « 

(2)  Voyage  Information: 

(i)  Names  of  last  five  ports  or  places  visited; 

(ii)  Dates  of  amval  and  departure  tor  last  five  ports  or  places  visited; 

(iii)  For  each  port  or  place  in  the  United  States  to  be  visited  list  the  names  of  the  receiv- 
ing facility,  the  port  or  place,  the  city,  and  the  state;  

(iv)  For  each  port  or  place  in  the  United  States  to  be  visited,  the  estimated  date  and  tinw 
of  arrival; 

(v)  For  each  port  or  place  in  the  United  States  to  be  visited,  the  estimated  date  and  time 
of  departure; ■.■ 

(vi)  The  location  (port  or  place  and  country)  or  position  (latitude  and  longitude  or  water- 
way and  mile  marker)  of  the  vessel  at  the  time  of  reporting;  and  

(vii)  The  name  and  telephone  number  of  a  24-hour  point  of  contact 

(3)  Cargo  Information: 

(i)  A  general  description  of  cargo,  other  than  CDC,  onboard  the  vessel  {e.g.:  grain,  con- 
tainer, oil,  etc.); ■' 

(ii)  Name  of  each  certain  dangerous  cargo  carried,  including  cargo  UN  number,  if  appli- 
cable; and  

(iii)  Amount  of  each  certain  dangerous  cargo  carried 

(4)  Information  for  each  Crewmemtjer  Onboard: 

(i)  Full  name;  '• 

(ii)  Date  of  birth; 

(iii)  Nationality;  

(iv)  Passport  or  mariners  document  number  (type  of  identification  and  number);  

(v)  Position  or  duties  on  the  vessel;  and 

(vi)  Where  the  crewmember  embart^ed  (list  port  or  place  and  country)  

(5)  Information  for  eacti  Person  OntKtard  in  Addition  to  Crew: 

(i)  Full  name;  ■ 

(ii)  Date  of  birth; • 

(iii)  Nationality; 

(iv)  Passport  number;  and 

(v)  Where  the  person  embarked  (list  port  or  place  and  country)  

(6)  Operational  condition  of  equipment  required  by  §  164.35  of  this  chapter' -. 

(7)  Intemational  Safety  Management  (ISM)  Code  Notice: 

(i)  The  date  of  issuance  for  the  company's  Document  of  Compliance  certificate  that  cov- 
ers the  vessel; 

(ii)  The  date  of  issuance  for  the  vessel's  Safety  Management  Certificate;  and  

(iii)  The  name  of  the  Flag  Administration,  or  the  recognized  organization(s)  representing 
the  vessel  flag  administration,  that  issued  those  certificates  

(8)  Cargo  Declaration  (Customs  Form  1302)  as  descrit>ed  in  19  CFR  4.7 
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(h)  Vessels  operating  solely  between 
ports  or  places  in  the  continental  United 
States  need  submit  only  the  name  of  and 
date  of  arrival  and  departure  for  the  last 
port  or  places  visited  to  meet  the 
requirements  in  entries  (2){i)  and  (ii)  to 
Table  160.206  of  this  section. 

(c)  You  may  submit  a  copy  of  INS 
Form  1—418  to  meet  the  requirements  of 
entries  (4)  and  (5)  in  Table  160.206. 

(d)  Any  ves.sel  planning  to  enter  two 
or  more  consecutive  ports  or  places  in 
the  United  Stattis  during  a  single  voyage 
may  submit  one  consolidated 
Notification  of  Arrival  at  least  96  hours 
before  entering  the  first  port  or  place  of 
destination.  The  consolidated  notice 
must  include  the  name  of  the  port  or 
place  and  estimated  arrival  date  for  each 
destination  of  the  voyage.  Any  vessel 
submitting  a  consolidated  notice  under 
this  section  must  still  meet  the 
requirements  of  §  160.208  of  this  part 
concerning  requirements  for  changes  to 
an  NOA. 

§160.208    Changes  to  a  submitted  NOA. 

(a)  Unless  otherwise  specified  in  this 
section,  when  submitted  NOA 
information  changes,  vessels  must 
submit  a  notice  of  change  within  the 
times  required  in  §  160.212. 

(b)  Changes  in  tbe  following 
information  need  not  be  reported: 

(1)  Changes  in  arrival  or  departure 
times  that  are  less  than  six  (6)  hours; 

(2)  Changes  in  vessel  location  or 
position  of  the  vessel  at  the  time  of 
reporting  (entry  (2)(vi)  to  Table 
160.206):  and 

(3)  Changes  to  crewraembers'  position 
or  duties  on  the  vessel  (entry  (5)(v)  to 
Table  160.206). 

(c)  When  reporting  changes,  submit 
only  the  name  of  the  vessel,  original 


NOA  submission  date,  the  port  of 
arrival,  the  specific  items  to  be 
corrected,  and  the  new  location  or 
position  of  the  vessel  at  the  time  of 
reporting.  Only  changes  to  NOA 
information  need  to  be  submitted. 

§  160.210    Metliods  for  submitting  an  NOA. 

(a)  Submission  to  the  National  Vessel 
Movement  Center  (NVMC).  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  all  vessels  required  to 
submit  NOA  information  in  §  160.206 
(entries  1-7  to  Table  160.206)  to  the 
NVMC,  United  States  Coast  Guard,  408 
Coast  Guard  Driv6,  Kearneysville.  WV. 
25430,  shall  do  so  bv: 

(1)  Telephone  at  1-800-708-9823  or 
304-264-2502; 

(2)  Fax  at  1-800-547-8724  or  304- 
264-2684;  or 

(3)  E-mail  at  SANS®NVMC.USCG.gov. 

Note  to  paragraph  (a):  Information  about 
the  Niitional  Vessel  Movement  Center  is 
available  on  its  Web  site  at  http:// 
www.nvmc.uscg.gov/.  You  may  submit  the 
notice  using  any  electronic  format  available 
on  the  NVMC  website. 

(b)  SnintLawrence  Seaway  transits. 
Those  vessels  transiting  the  Saint 
Lawrence  Seaway  inbound,  bound  for  a 
port  or  place  in  the  United  States,  may 
meet  the  submission  requirements  of 
paragraph  (a)  of  this  section  by 
submitting  the  required  information  to 
the  Saint  Lawrence  Seaway 
Development  Corporation  and  the  Saint 
Lawrence  Seaway  Management 
Corporation  pf  Canada  by  fax  at  315- 
764-3235  or  at  315-764-3200.  The 
Cargo  Declaration  (Customs  Form  1302) 
in  entry  (8)  in  Table  160.206  must  be 
submitted  electronically  to  the  USCS.  as 
required  by  paragraph  (d)  of  this 
section. 


(c)  Seventh  Coast  Guard  District. 
Those  vessels  300  or  less  gross  tons 
operating  in  the  Seventh  Coast  Guard 
District  must  submit  an  NOA  to  the 
cognizant  Captain  of  the  Port  (COTP). 
The  Cargo  Declaration  (Customs  Form 
1302)  in  entry  (8)  in  Table  160.206  must 
be  submitted  electronically  to  the  USCS, 
as  required  by  paragraph  (d)  of  this 
section. 

(d)  Submission  to  the  United  States 
Customs  Service's  Sea  Automated 
Manifest  System  (AMSj. 

(1)  Beginning  July  1.  2003,  the  Cargo 
Declaration  (Customs  Form  1302)  in 
entry  (8)  in  Table  160.206  must  be 
submitted  electronically  to  the  USCS 
Sea  AMS  by  one  of  the  following 
methods: 

(i)  By  direct  connection  with  USCS  or 
by  purchasing  the  proper  software;  or 

(ii)  Using  a  service  provider  or  a  Port 
Authority. 

(2)  To  become  a  participant  in  Sea 
AMS,  submitters  must  provide  a  letter 
of  intent  to  USCS  prior  to  first 
submission. 

§  1 60.21 2    Wtien  to  submit  an  NOA. 

(a)  Submission  of  NOA.  (1)  Except  as 
set  out  in  paragraph  (a)(2)  of  this 
section,  all  vessels  must  submit  NOAs 
within  the  times  required  in  paragraph 
(a)(3)  of  this  section. 

(2)  Towing  vessels,  when  in  control  of 
a  vessel  carrying  CDC  and  operating 
solely  between  ports  or  places  in  the 
continental  United  States,  must  submit 
an  NOA  before  departure  but  at  least  12 
hours  before  entering  the  port  or  place 
of  destination. 

(3)  Times  for  submitting  NOAs  areas 
follows: 


II  your  voyage  time  is— 


(i)  96  hours  or  more;  or 
(ii)  Less  tt)an  96  hours  . 


You  must  submit  an  NOA- 


Before  departure  but  at  least  96  hours  before  entering  the  port  or  place  of  destination:  or 
Before  departure  but  at  least  24  hours  t>efore  entering  the  port  or  place  of  destination. 


(b)  Submission  of  changes  to  NOA.  (1) 
Except  as  set  out  in  paragraph  (b)(2)  of 
this  section,  vessels  mu.st  submit 
changes  in  NOA  information  within  the 
times  required  in  paragraph  (b)(3)  of  this 
section. 


(2)  Towing  vessels,  when  in  control  of 
a  vessel  carrying  CDC  and  operating 
solely  between  ports  or  places  in  the 
continental  United  States,  must  submit 
changes  to  an  NOA  as  soon  as 


If  your  remaining  voyage  time  is 


(i)  96  hours  or  more;  

(ii)  Less  than  96  hours  but  not  less  than  24 

hours;  or 
(iii)  Less  than  24  hours  


Then  you  must  submit  changes  to  an  NOA — 


practicable  but  at  least  6  hours  before 
entering  the  port  or  place  of  destination. 

(3)  Time^  for  submitting  changes  to 
NOAs  are  as  follows: 


As  soon  as  practicable  but  at  least  24  hours  before  entering  the  port  or  place  of  destination; 
As  soon  as  practicable  but  at  least  24  hours  before  entering  the  port  or  place  of  destination;  or 

As  soon  as  practicabfte  but  at  least  12  hours  before  entering  the  port  or  place  of  destination. 


(c)  Submission  of  the  Cargo 
Declaration  (Customs  Form  1302).  (1) 


Except  as  set  out  in  paragraph  (c)(2)  of 
this  section,  all  vessels  must  submit  to 


USCS  the  Cargo  Declaration  (Customs 
Form  1302)  in  entry  (8)  to  Table 
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160.206,  within  the  times  required  in 
paragraph  (a)(3)  of  this  section. 

(2)(i)  Except  for  vessels  carrying 
containerized  cargo  or  break  bulk  cargo, 
vessels  carrying  bulk  cargo  may  submit 
the  Cargo  Declaration  (Customs  Fqrm 
1302).  (Entry  (8)  to  Table  160.206) 
before  departiue  but  at  least  24  hours 
before  entering  the  U.S.  port  or  place  of 
destination. 

(ii)  Vessels  carrying  break  bulk  cargo 
operating  under  a  USCS  exemption 
granted  under  19  CFR  4.7{b)(4)(ii)  may, 
during  the  effective  period  of  the  USCS 
exemption,  submit  the  Cargo 
Declaration  (Customs  Form  1302), 
(Entry  (8)  to  Table  160.206)  before 
departure  but  at  least  24  hours  before 
entering  the  U.S.  port  or  place  of 
destination. 

§160.214    Waivers. 

The  Captain  of  the  Port  may  waive, 
within  that  Captain  of  the  Port's 
designated  zone,  any  of  the 
requirements  of  this  subpart  for  any 
vessel  or  class  of  vessels  upon  finding 
that  the  vessel,  route,  area  of  operations, 
conditions  of  the  voyage,  or  other 
circumstances  are  such  that  application 
of  this  subpart  is  uimecessary  or 
impractical  for  purposes  of  safety, 
environmental  protection,  or  national 
seciuity. 

§  1 60.21 5    Notice  of  hazardous  conditions. 

whenever  there  is  a  hazardous 
condition  either  aboard  a  vessel  or 
caused  by  a  vessel  or  its  operation,  the 
owner,  agent,  master,  operator,  or 
person  in  charge  shall  immediately 
notify  the  nearest  Coast  Guard  Marine 
Safety  Office  or  Group  Office. 
(Compliance  with  this  section  does  not 
relieve  responsibility  for  the  written 
report  required  by  46  CFR  4.05—10.) 

Dated:  February  19.  2003. 
Paul ).  Plata. 

Rear  Admiral.  U.  S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc.  03^408  Filed  2-24-03;  4:36  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Paducah,  KY  03-003] 

RiN2115-AA97 

Safety  Zone;  Upper  Mississippi  River, 
Mile  Marker  14.5  to  16.0,  Cairo,  IL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
all  waters  of  the  Upper  Mississippi 
River  from  mile  marker  14.5  to  16.0. 
near  Cairo.  IL.  Significant  reductions  in 
river  levels  have  caused  extreme  low 
water  conditions  on  the  Upper 
Mississippi  River.  This  safety  zone  is 
needed  to  protect  vessels  transiting  the 
area  from  the  safety  hazards  associated 
with  the  unprecedented  low  water 
conditions.  Entry  into  or  operation  in 
this  zone  is  prohibited  to  aJl  vessels 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Paducah  or  his  on- 
scene  representative. 
DATES:  This  rule  is  effective  4  p.m.. 
January  30.  2003.  until  8  a.m..  March  1. 
2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Paducah  03-003]  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Paducah, 
225  Tully  St..  Paducah.  KY  42003 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jimior  Grade  (LTJG)  Patrick 
Mounsey,  Marine  Safety  Office 
Paducah,  Port  Operations,  at  (270)  442- 
1621  ext.  350. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  ndemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)CB).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  and  under 
5  U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  respond 
to  the  safety  hazards  associated  with 
unprecedented  low  water  levels  on  the 
Upper  Mississippi  River. 

Background  and  Purpose 

The  hazardous  condition  requiring 
this  regulation  is  significant  reductions 
in  river  levels  on  the  Upper  Mississippi 
River.  A  safety  zone  is  needed  to  protect 
vessels  transiting  the  area  from  the 
safety  hazards  associated  with  the 
unprecedented  low  water.  Entry  into  or 
operation  in  this  zone  is  prohibited  to 
all  vessels  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Paducah  or  his  on-scene  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 


Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation  ^ 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uiuiecessary.  The  Inland  River 
Contingency  Action  Plan  provides 
guidance  for  marine  operations  and 
transportation  emergencies  on  the 
Upper  Mississippi  River.  The  goal  of  the 
plan  is  to  serve  as  a  guide  for  officials 
of  the  USCG.  U.S.  Army  Corps  of 
Engineers,  and  the  marine  industry  to 
facilitate  the  safe  and  orderly  movement 
of  barge  traffic  during  a  navigational 
crisis.  In  accordance  with  the 
Mississippi  River  Contingency  Action 
Plan,  meinbers  of  the  USCG,  U.S.  Army 
Corps  of  Engineers,  and  the  marine 
industry  met.  Representatives  of  towing 
companies  that  operate  in  this  affected 
area  agreed  that  in  order  to  protect  the 
vessel  traffic  transiting  the  area  they 
will  halt  all  operations  until  river  levels 
have  improved  and  safe  vessel 
navigation  cem  resume. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiu-isdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  Upper 
Mississippi  River,  from  Mile  Marker 
14.5  to  16.0  from  4  p.m.,  January  30. 
2003,  until  8  a.m..  March  1.  2003.  This 
safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons: 

1.  This  rule  will  be  in  effect  on  a 
temporary  basis  until  conditions 
improve. 


9548  Federal  Register / Vol.  68.  No.  40 /Friday.  February  28.  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  40 /Friday,  February  28,  2003 /Rules  and  Regulations 


9549 


2.  This  particular  area  of  the  Upper 
Mississippi  River  does  have  a 
significant  number  of  small  entity 
operations. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact,  LTJG  Patrick 
Mounsey,  Marine  Safety  Office  Paducah 
representative,  at  (270)  442-1621  ext. 
350. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

.Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

,  This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 


Environmental  Policy  Act  of  1969 
(NEPA). 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05- Kg).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T08-013  is  added  to 
read  as  follows: 

§  1 65.T08-01 3    Safety  Zone;  Upper 
Mississippi  River,  Mile  Marker  14.5  to  16.0, 
Cairo,  IL. 

(a)  Location.  The  waters  of  the  Upper 
Mississippi  River  from  mile  marker  14.5 
to  16.0.  extending  the  entire  width  of 
the  river. 

(b)  Effective  period.  This  section  is 
effective  bom  4  p.m.  January  30,  2003, 
until  8  a.m.  March  1 ,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  by  any 
vessel  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  Paducah  or 
his  on-scene  representative. 

(2)  All  vessels  requiring  entry  into  the 
zone  must  request  permission  from 
Captain  of  the  Port  Paducah  or  his 
designated  representative.  They  may  be 
contacted  via  VHF  channel  16  or  by 
telephone  at  (270)  442-1621  ext.  350  or 
(270) 994-7385. 

(3)  The  Captain  of  the  Port  Paducah 
will  notify  the  public  of  changes  in  the 
status  of  this  zone  by  Marine  Radio 
Safety  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  22  (157.1  MHz)  and 
through  press  releases  in  local 
newspapers. 

Dated:  Ianuar>'  .30.  2003. 
Patrick  T.  Keane, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  Paducah. 

|FR  Doc:  03^762  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSI>C  2002-13698] 

RIN  2135-AA15 

Seaway  Regulations  and  Rules: 
Automatic  Identification  System 

AGENCY:  Saint  Lawrrence  Seaway 
Development  Corporation,  DOT. 
action:  Final  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  amending  the  joint  regulations 
to  make  use  of  Automatic  Identification 
System  (AIS)  in  Seaway  waters  from  St. 
Lambert,  Quebec  to  Long  Point,  mid- 
Lake  Erie  mandatory  effective  at  the 
beginning  of  the  2003  navigation  season, 
which  is  scheduled  for  March  25,  2003. 
The  2003  Seaway  navigation  season  is 
scheduled  to  open  on  March  25.  These 
amendments  will  be  in  effect  in  Canada 
on  that  date.  For  consistency,  because 
these  are  joint  regulations  under 
international  agreement  and  to  avoid 
confusion  among  users  of  the  Seaway, 
the  SLSDC  finds  that  there  is  good  cause 
to  make  tliis  U.S.  version  of  the 
amendments  effective  on  that  date, 
March  25,  2003. 

DATES:  This  rule  is  effective  on  March 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,,400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-6823. 
SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  amending  the  joint  regulations 
to  make  use  of  Automatic  Identification 
System  (AIS)  in  Seaway  waters  from  St. 
Lambert,  Quebec  to  Long  Point,  mid- 
Lake  Erie  mandatory  effective  at  the 


beginning  of  the  2003  navigation  season, 
which  is  scheduled  for  March  25,  2003. 

Background  and  Purpose 

Since  the  opening  of  the  Saint 
Lawrence  Seaway  in  1959,  the  Saint 
Lawrence  Seaway  Development 
Corporation  and  the  St.  Lawrence 
Seaway  Management  Corporation  Vessel 
Traffic  Services  (VTS)  system  has  been 
responsible  for  monitoring  the  progress 
of  commercial  traffic  to  ensure  the  safe 
and  expeditious  passage  of  vessels 
operating  in  Seaway  sectors  imder  their 
control.  Procediu'es  in  use  today  include 
limits  on  vessel  speed  and  requirements 
for  all  commercial  traffic  to  report  by 
voice  on  marine  VHF  radio  to  the  Vessel 
Control  (VTC)  centers.  These  reports  are. 
made  at  designated  "call-in-points" 
along  the  river.  Traffic  jmanagers  at  VTC 
centers  use  the  vessel  reports  to  monitor 
traffic  patterns,  including  one-way 
vessel  traf&c  restricted  areas  and  project 
the  estimated  times  of  arrival  (ETA)  of 
vessels  at  locks  in  the  Seaway. 

SLSDC  and  SLSMC  sponsored 
successful  prototype  demonstrations 
and  evaluations  of  a  Global  Positioning 
System  based  VTS  system  in  the  fall  of 
1994  and  during  the  1995  shipping 
season.  The  demonstrations  established 
that  a  VTS  using  AIS  technology  was 
both  feasible  and  cost  effective  and  can 
improve  the  efficiency  and  safety  of 
operations.  In  the  1999  shipping  season, 
SLSDC  and  SLSMC  deployed  a 
modernized  vessel  Traffic  Management 
System  (TMS).  Now,  for  the  first  time, 
all  vessel  control  centers  in  the  Saint 
Lawrence  Seaway  share  a  common 
vessel  information  database.  Presently, 
vessel  positions,  derived  from 
simulations  based  on  transit  histories  of 
vessels,  are  entered  manually  into  the 
TMS  system  by  traffic  controllers  and 
then  updated  by  voice  reports  from  the 
vessels  during  actual  transits. 

AIS  is  a  broadcast  system,  operating 
in  the  VHF  maritime  mobile  band.  It  is 
capable  of  sending  and  receiving  ship 
information  such  as  identification, 
position,  course,  speed  and  more,  to  and 
from  other  ships  and  to  and  from  shore. 
The  Seaway  TMS  will  send  pertinent 
navigation  information  such  as  local 
wind  speed  and  direction,  water  levels, 
ice  conditions,  availability  of  next 
lockage,  and  safety-related  messages  to 
vessels. 

With  the  capabilities  of  ship-to-ship, 
ship-to-shore  and  shore-to-ship 
communications,  AIS  will  greatly 
enhance  the  safety,  improve  the 
efficiency  of  the  traffic  management  and 
increase  the  vessel  security  and 
emergency  response  capabilities. 
Specifically,  the  potential  benefits  of 
AIS  for  the  Seaway  entities  include 


providing  a  more  efficient  vessel  traffic 
management  as  a  result  of  knowing 
accurate  location  and  speed  of  the 
vessels,  monitoring  vessel  speeds 
especially  for  hazardous  cargo  and 
deeper  draft  vessels  and  faster  response 
time  to  vessels  in  case  of  security 
concerns  and  vessel  accidents  or 
incidents.  The  potential  benefits  to  the 
carrier  users  include  the  reduction  of 
overall  transit  time  as  a  result  of  better 
scheduling  of  lockages  and  other 
services  timely  dispatching  of  pilots.  It 
also  provides  real-time  position,  speed, 
heading  and  other  pertinent  information 
of  the  vessel,  which  will  allow  master 
or  pilot  to  better  coordinate  on  the 
meeting  or  overtaking  in  critical  reaches 
of  the  Seaway. 

Comments  and  Modifications 

On  November  27,  2002,  the  SLSDC 
published  a  Notice  of  Proposed 
Rulemaking  asking  for  public  comment. 
The  SLSDC  received  three  comments. 
All  three  noted  that  the  joint  SLSDC- 
SLSMC  rule  would  require  use  of  AIS  in 
the  Seaway  System  in  advance  of  the 
dates  set  by  the  International  Maritime 
Organization  (IMO)  for  certain 
commercial  vessels  to  be  permanently 
equipped  with  AIS  units.  One 
commenter  also  noted  that  the  joint 
SLSDC-SLSMC  requirement  would  also 
be  in  advance  of  the  same  requirement 
for  the  navigable  waters  of  the  United 
States  under  the  "Maritime 
Transportation  Security  Act  of  2002" 
(Pub.  L.  107-295).(U.S.  Act).  The  same 
commenter  voiced  concern  that 
production  of  integrated  AIS  equipment 
would  not  be  sufficient  to  ensure 
installation  within  the  rule's  timeframe. 
Another  commenter  also  recommended 
that,  since  the  SLSDC-SLSMC 
requirement  would  precede  the  IMO 
and  the  Act's  effective  dates,  portable 
equipment  be  niade  available  and  its  use 
allowed.  The  St.  Lawrence  Seaway  is 
jointly  operated  under  an  International 
Agreement  between  the  United  States 
and  Canada.  It  is  an  inland  waterway  to 
which  the  IMO  requirements  do  not 
apply.  Furthermore,  the  U.S.  Act's  does 
not  apply  in  the  navigable  waters  of 
Canada,  transit  through  which  is 
inextricably  necessary  for  passage 
through  the  Seaway  System.  Thus,  even 
if  the  requirement  were  not  to  apply  in 
the  navigable  waters  of  the  United 
States,  ships  would  still  be  required  to 
use  it  in  Canadian  waters.  Entry  into  the 
Seaway  System  in  either  direction  is 
only  through  Canada.  Thus,  making  the 
rule  applicable  only  in  Canadian  waters 
would  be  impractical.  Moreover,  the 
Shipping  Federation  of  Canada, 
representing  approximately  95%  of  the 
conunercial  oceangoing  vessels  using 
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the  Seaway,  has  actively  supported  the 
Seaway  AIS  initiative.  In  addition, 
according  to  the  SLSMC.  the  Canadian 
Shipowners  Association,  representing 
the  commercial  non-oceangoing  vessels 
(lakers)  using  the  Seaway,  expects  100% 
AIS  equipage  among  its  members. 
Notwithstanding,  the  SLSDC-SLSMC 
rule  does  not  require  permanent 
installation  of  integrated  AIS  equipment 
as  required  by  the  IMO  and  the  U.S.  Act 
before  the  effective  dates  of  those  two 
requirements.  The  rule  will  allow  the 
use  of  temporary  or,  in  some  cases, 
portable  equipment,  for  those  vessels 
not  permanently  equipped  at 
considerably  less  cost.  The  StSDC  and 
SLSMC  have  been  working  with  private 
navigation  equipment  and  service 
vendors  in  Montreal  to  ensure  that 
rental,  temporary  AIS  units  will  be 
available  for  vessels  that  do  not  have 
permanent  shipboard  AIS  installation. 
Thus,  even  if  permanent,  integrated 
units  were  not  available  as  alleged, 
these  temporary  units  would  be. 
Temporary  AIS  installation  will  meet  all 
carriage  requirements  as  specified  for 
vessels  required  to  be  fitted  with  a  gyro 
compass  under  the  Seaway  Regulations 
and  Rules.  In  this  regard,  subparagraph 
(b)(6)  of  the  rule  has  been  changed  to 
require  "temporary"  units  meeting  the 
requirements  of  subparagraphs  (b)(1) 
through  (5)  for  these  vessels,  as  opposed 
to  "portable  units,"  since  portable  units 
do  not  have  the  gyro  compass 
connection.  For  vessels  that  do  not  have 
to  meet  the  gyro  compass  requirement, 
use  of  portable  units  compatible  to  the 
requirements  of  subparagraphs  (b)(1) 
though  (3)  and  (b)(5)  still  will  be 
allowed  under  a  new  subparagraph 
(b)(7).  In  addition,  to  be  consistent  with 
the  IMO  and  U.S.  Act  requirements, 
subparagraph  (a)(1)  has  been  changed  to 
.  apply  only  to  "commercial"  vessels  that 
require  pre-clearance  and  have  a  300 
gross  tonnage  or  greater,  have  a  Length 
Over  All  (LOA)  over  20  meters,  or  carry 
more  than  50  passengers  for  hire. 
Another  comment  was  concerned  about 
a  possible  lack  of  type  approved  AIS 
equipment.  There  are  at  least  six  major 
AIS  transponder  manufacturers  in  the 
world  that  have  already  obtained  type 
approved  certificates  for  AIS  equipment 
from  the  IMO  recognized  testing  houses 
such  as  BSH  of  Germany  and  Qinetiq  of 
the  United  Kingdom.  Finally,  the 
reference  in  paragraph  (b)(4)  to  the 
"International  Maritime  Organization 
(IMO)  Guidelines  for  Installation  of 
Shipborne  Automatic  Identification 
System  (AIS),  NAV  48/18,  2  April  2002, 
as  amended"  has  been  changed  to 
reflect  the  final  version  of  "6  January 
2003." 


Final  Rule 

The  SLSDC  and  the  SLSMC  are 
promulgating  a  new  §401.20  that 
requires  mandatory  use  of  AIS  in 
Seaway  waters  from  St.  Lambert, 
Quebec  to  Long  Point,  mid-Lake  Erie 
effective  at  the  beginning  of  the  2003 
navigation  season,  which  is  scheduled 
for  March  25,  2003.  All  commercial 
vessels  that  require  pre-clearance  and 
have  a  300  gross  tonnage  or  greater, 
have  Length  Over  All  (LOA)  over  20 
meters,  or  carry  more  than  50 
passengers  for  hire,  will  have  to  use  an 
AIS  transponder  to  transit  the  Saint 
Lawrence  Seaway.  Dredges  and  floating 
plants  and  towing  vessels  over  8  meters 
in  length  will  also  be  required  to  use 
AIS,  except  only  each  lead  unit  of 
combined  and  multiple  units  (tugs  and 
tows)  will  have  to  use  it.  Each  vessel 
will  have  to  meet  the  following 
international  recommendations, 
standards,  and  guidelines: 

1 .  international  Maritime 
Organization  (IMO)  Resolution 
MSC.74(69),  Annex  3,  Recommendation 
on  Performance  Standards  for  a 
Universal  Shipborne  AIS,  as  amended; 

2.  International  Teleconununication 
Union,  ITU-R  Recommendation 

M. 1371-1:  2000,  Technical 
Characteristics  For  A  Universal 
Shipborne  AIS  Using  Time  Division 
Multiple  Access  In  The  VHF  Maritime 
Mobile  Band,  as  amended: 

3.  International  Electrotechnical 
Conunission,  lEC  61993-2  Ed.l, 
Maritime  Navigation  and  Radio 
Communication  Equipment  and 
Systems— AIS— Part  2:  Class  A 
Shipborne  Equipment  of  the  Universal 
AIS — Operational  and  Performance 
Requirements.  Methods  of  Test  and 
Required  Test  Results,  as  amended; 

4.  International  Maritime 
Organization  (IMO)  Guidelines  for 
Installation  of  Shipborne  Automatic 
Identification  System  (AIS),  NAV  48/18, 
6  January  2003,  as  amended,  and  for 
ocean  vessels  only,  with  a  pilot  plug,  as 
specified  in  Section  3.2  of  those 
Guidelines,  installed  close  to  the 
primary  conning  position  in  the 
navigation  bridge  and  a  standard  120 
Volt,  AC,  3-prong  power  receptacle 
accessible  for  the  pilot's  laptop 
computer;  and 

5.  Computation  of  AIS  position 
reports  using  differential  GPS 
corrections  from  the  U.S.  and  Canadian 
Coast  Guards'  maritime  Differential 
Global  Positioning  System  radiobeacon 
services. 

6.  The  use  of  a  temporary  AIS  unit  in 
compliance  with  Class  A  AIS 
transponder  specifications  and 


standards,  as  specified  in  1  through  5 
above,  is  permissible. 

7.  Fdr  each  vessel  less  with  LOA  than 
30  meters,  the  use  of  portable  AIS  unit 
compatible  with  AIS  transponder 
specifications  and  standards,  as 
specified  in  1,  2,  3  and  5  above,  is 
permissible. 

Regulatory  Evaluation 

This  regulation  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore  Executive  Order  12866  does 
not  apply  and  evaluation  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures  is 
not  required. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  St.  Lawrence  Seaway  Tariff  of  Tolls ' 
primarily  relates  to  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  home  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  regulation  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et  reg.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment.  All  nine  AIS  shore  base 
stations  (three  in  U.S.  and  six  in 
Canada)  are  co-located  with  the  existing 
Seaway  VHF  radio  or  private  telephone 
towers. 

Federalism 

The  Corporation  has  analyzed  this 
rule  under  the  principles  and  criteria  in 
Executive  Order  13132,  Dated  August  4, 
1999,  and  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Corporation  has  analyzed  this 
rule  under  title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4,  109  Stat.  48)  and  determined  that 
it  does  not  impose  unfunded  mandates 
on  State,  local,  and  tribal  governments 
and  the  private  sector  requiring  a 
written  statement  of  economic  and 
regulatory  alternatives. 

Paperwork  Reduction  Act 

This  regulation  has  been  analyzed 
under  the  Paperwork  Reduction  Act  of 
1995  and  does  not  contain  new  or 


modified  information  collection 
requirements  subject  to  the  Office  of 
Management  and  Budget  review. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water).  Penalties,  Radio, 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  33  CFR  chapter  IV  as  follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  A— [Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  401  would  continue  to  read  as 
follows: 

Authority:  33  U.S.C.  983(a)  and  984(a)(4). 
as  amended;  49  CFR  1.52,  unless  otherwise 
noted. 

2.  Part  401  is  amended  by  adding  a 
new  §401.20  to  read  as  follows: 

§  401 .20    Automated  Identification  System. 

(a)  Each  of  the  following  vessels  must 
use  an  Automatic  Identification  System 
(AIS)  transponder  to  transit  the  Seaway: 

(1)  each  commercial  vessel  that 
requires  pre-cleaicmce  in  accordance 
with  §  401.22  and  has  a  300  gross 
tonnage  or  greater,  has  a  Length  Over 
All  (LOA)  over  20  meters,  or  carries 
more  than  50  passengers  for  hire;  and 

(2)  each  dredge,  floating  plant  or 
towing  vessel  over  8  meters  in  length, 
except  only  each  lead  unit  of  combined 
and  multiple  units  (tugs  and  tows). 

(b)  Each  vessel  listed  in  paragraph  (a) 
of  this  section  must  meet  the  following 
requirements  to  transit  the  Seaway: 

(1)  International  Maritime 
Organization  (IMO)  Resolution 
MSC.74(69),  Annex  3,  Recommendation 
on  Performance  Standards  for  a 
Universal  Shipborne  AIS,  as  amended; 

(2)  International  Teleconununication 
Union,  ITU-R  Recommendation 
M.1371-1:  2000,  Technical 
Characteristics  For  A  Universal 
Shipborne  AIS  Using  Time  Division 
Multiple  Access  In  The  VHF  Maritime 
Mobile  Band,  as  amended; 

(3)  International  Electrotechnical 
Conunission,  lEC  61993-2  Ed.l, 
Maritime  Navigation  and  Radio 
Communication  Equipment  and 
Systems— AIS— Part  2:  Class  A 
Shipborne  Equipment  of  the  Universal 
AIS — Operational  and  Performance 
Requirements,  Methods  of  Test  and 
Required  Test  Results,  as  amended; 

(4)  International  Maritime 
Organization  (IMO)  Guidelines  for 
Installation  of  Shipborne  Automatic 
Identification  System  (AIS),  NAV  48/18, 


6  January  2003,  as  amended,  and,  for 
ocean  vessels  only,  with  a  pilot  plug,  as 
specified  in  Section  3.2  of  those 
Guidelines,  installed  close  to  the 
primary  conning  position  in  the 
navigation  bridge  and  a  standard  120 
Volt,  AC,  3-prong  power  receptacle 
accessible  for  the  pilot's  laptop 
computer;  and 

(5)  Computation  of  AIS  position 
reports  using  differential  GPS 
corrections  from  the  U.S.  and  Canadian 
Coast  Guards'  maritime  Differential 
Global  Positioning  System  radiobeacon 
services;  or 

(6)  The  use  of  a  temporary  unit 
meeting  the  requirements  of  paragraphs 
(b)(1)  through  (5)  of  this  section  is 
permissible;  or 

(7)  For  each  vessel  less  with  LOA  less 
than  30  meters,  the  use  of  portable  AIS 
compatible  with  the  requirements  of 
paragraphs  (b)(1)  through  (3)  and 
paragraph  (5)  of  this  section  is 
permissible. 

Issued  at  Washington,  DC  on  February  25, 
2003. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Albert  S.  Jacquez, 
Administrator.  ■  ' 

IFR  Doc.  03-4740  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4910-61-P 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  4 
RIN  0651-AB12 

Complaints  Regarding  Invention 
Promoters 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  has  added 
rules  of  practice  to  implement  the 
USPTO's  procedures  for  acceptance  of 
complaints  under  the  Inventors'  Rights 
Act  of  1999  (the  "Act  ").  The  Act 
requires  tbe  USPTO  to  provide  a  forum 
for  the  publication  of  complaints 
concerning  invention  promoters.  The 
USPTO  provided  the  public  with  an 
opportunity  to  comment  on  the  new 
rules,  received  comments,  and 
considered  comments  in  drafting  this 
final  rule. 

DATES:  Effective  Date:  February  28. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Commissioner  for  Patents,  Ms. 


Cathie  Kirik,  (703)  305-8800  or 
cathie.kirik@uspto.gov. 

SUPPLEMENTARY  INFORMATION:  An 
interim  final  rule  and  request  for 
comments  was  published  in  the  Federal 
Register  (65  FR  3127)  on  January  20. 
2000.  That  interim  rule  implemented 
regulations  37  CFR  part  4,  concerning 
complaints  regarding  invention 
promoters. 

Three  (31  individuals,  three  (3)  law 
firms,  and  two  (2)  organizations 
submitted  written  comments  regarding 
the  proposal  to  implement  Part  4. 

Section  4.2:  Definitions  Section 

With  regard  to  the  definition  of 
"invention  promoter"  in  §  4.2(a), 
Commentator  wants  to  Icnow  whether 
the  Act  is  being  interpreted  to  end 
protection  once  a  regular  application  is 
filed  under  the  exclusion  in  §  4.2(a)(3). 
Commentator  believes  any  business  that 
collects  compensation  for  doing  "an 
evaluation  to  determine  commercial 
potential  of  *   *   *  patent  application" 
should  be  included  within  the  scope  of 
the  Act. 

Response:  The  rule  and  the  Act 
contain  an  identical  definition  of 
"invention  promoter." 

With  regard  to  §  4.2(d),  Commentator 
believes  the  use  of  the  term 
"procurement"  could  be  confusing 
because  it  is  often  used  as  a  synonym 
for  "acquire"  and  suggests  replacing  the 
term  with  "locate  or  identify"  or 
"procurement  of  an  arrangement  or 
contract." 

Response:  This  definition  of 
"invention  promotion  services"  is 
identical  to  that  contained  in  the  Act. 
The  definition  is  unainbiguous. 

Section  4.3:  Submitting  Complaints 
Section 

Since  §  4.3(b)(5)  ^  requires  that  the 
complaint  identify  the  name  of  the-mass 
media  in  which  the  invention  promoter 
advertises.  Commentators  believe  that 
the  address  of  the  mass  media  entity 
should  also  be  included  in  the 
complaint  so  that  complainant  or 
USPTO  could  send  a  copy  of  the 
complaint  and  reply  to  the  media  entity. 

Response:  This  is  an  additional 
requirement  beyond  the  requirements  of 
the  Act.  See  additional  comment  below 
under  section  4.5. 

Commentator  suggests  a  "Sunset 
provision"  which  provides  that 
complaints  will  not  be  "made  public 
after  three  years  from  the  date  first 
received."  Commentator  believes  this  is 
necessary  in  order  to  preclude  stale 
complaints  and  complaints  that  do  not 


■  It  appears  that  Commentators  mistakenly  refer  to 
§  4.3(a)(5).  The  correct  citation  is  § 4.3(b)(5). 
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take  into  account  a  company's  modified 
and  improved  current  practices. 

Response:  It  is  the  USPTO's  intent 
that  complaints  will  be  removed  from 
its  Internet  home  page  three  (3)  years 
from  the  date  of  their  publication. 
However,  to  the  extent  that  the  USPTO 
is  required  to  make  such  documents 
publicly  available  under  other  statutory 
authority,  the  documents  shall  be 
retained. 

Section  4.4:  Invention  Promotion  Reply 
Section 

Commentator  suggests  extending  the 
proposed  thirty  (30)  day  response  time 
to  sixty  (60)  days  to  allow  invention 
promoters  sufficient  time  to  investigate 
and  respond  to  a  complaint. 

Response:  Presently  invention 
promoters  respond  to  letters  of 
complaint  within  the  thirty  (30)  day 
time  frame  and  additional  time  does  not 
appear  to  he  necessary.  A  response  can 
include  a  statement  that  further 
investigation  into  the  complaint  is  being 
done  by  the  invention  promoter.  A 
second  response  will  be  accepted  and 
published  upon  receipt  as  is  provided  in 
this  section  of  the  proposed  rule. 
Furthermore,  the  USPTO  will  publish 
an  invention  promoter's  response,  even 
if  it  is  received  after  the  30-day  response 
period. 

Section  4.5:  Notice  of  Publication 
Section 

Commentator  feels  that  the  word 
"complaint"  at  the  end  of  the  sentence, 
"The  invention  promoter  will  be  given 
30  days  from  such  notice  to  submit  a 
reply  to  the  complaint"  should  read 
"notice  which  reply  includes  name  and 
address  information  where  the 
complaint  can  be  served  by  mail." 

Response:  The  final  rule  is  modified 
because  only  a  "Notice  of  Complaint" 
will  have  been  reviewed  by  the 
invention  promoter. 

Commentators  believe  the  Office's 
Internet  home  page  should  be  the 
primary  source  of  publication  of  the 
Notice  of  Complaint  because  inventors 
and  the  public  at  large  do  not  have 
access  to  the  Official  Gazette  or  Federal 
Register. 

Response:  Change  will  be  made  in  the 
final  rule  to  specify  that  Notice  of 
Complaints  will  be  posted  on  the 
USPTO  Internet  home  page  only:  http:/ 
/www.  uspto.gov. 

In  Commentator's  experience  only  a 
small  percentage  of  inventors  use  the 
Internet  and,  thus,  publication  of 
complaint  and  reply  should  be  by  paper 
publication,  i.e.,  the  Official  Gazette  or 
Federal  Register. 

Response:  With  today's  knowledge- 
based  economy  and  the  move  toward  e- 


business  it  would  be  ineffective  to  use 
the  print  media  to  publish  the 
complaints.  By  using  USPTO's  Internet 
web  page,  no  further  change  to  the  rules 
would  be  needed  in  the  future. 

Commentators  believe  that  the  Office 
should  forward  a  copy  of  a  Notice  of 
Complaint  to  the  Federal 
Communications  Commission  ("FCC") 
since  the  complaint  discloses  the  name 
of  the  mass  media  entity  that  ran  the 
advertisement  for  the  invention 
promoter. 

Response:  Name  of  mass  media  may 
not  reflect  actual  vendor  or  station 
where  advertisements  were  placed.  The 
FCC  may  access  the  Notice  of 
Complaints  through  publicly  available 
means. 

With  regard  to  the  language:  "If  the 
Office  does  not  receive  a  reply  from  the 
invention  promoter  within  30  days,  the 
complaint  alone  will  become  publicly 
available."  Commentators  believe  that 
publicly  available  should  include  (1) 
publication  on  the  Office's  Internet 
home  page,  (2)  sending  a  copy  of  the 
complaint  and  reply  to  the  mass  media 
entity,  and  (3)  sending  a  copy  of  the 
complaint  to  the  FCC.  Commentators 
assert  that  mass  media  entities  cannot 
do  anything  unless  complaints  are 
brought  to  their  attention,  and  if  so, 
these  entities  will  take  steps  to  check 
the  credibility  of  the  invention    " 
promoters. 

Response:  For  reasons  discussed 
above,  complaints  will  be  published  on 
the  USPTO  Internet  home  page. 

Commentator  believes  that  to  require 
invention  promoters  to  monitor  the 
Official  Gazette,  Federal  Register,  or 
Office's  Internet  home  page  for  notice  of 
complaints  places  an  unfair  burden  on 
invention  promoters  in  situations  where 
a  complaint  has  been  returned 
undeliverable.  Commentator  does  not, 
however,  offer  an  alternative  notice 
scheme. 

Response:  The  source  of  publication 
will  be  the  USPTO's  Internet  home 
page,  thereby  making  the  Notices  of 
Complaint  searchable  and  available  at 
the  earliest  possible  date. 

Section  4.6:  Attorneys  and  Agents 
Section 

Commentator  believes  that  §4.6  (in 
conjunction  with  §  4.3(c))  should  be 
modified  so  that  complaints  are  not 
required  or  permitted  to  include 
information  about  patent  attorneys, 
unless  the  attorneys  are  engaged  in 
invention  promotion  services,  and  these 
services  are  the  basis  for  the  complaint. 
Without  this  modification,  commentator 
believes  the  Office  is  soliciting 
complaints  concerning  attorneys, 
regardless  of  whether  the  attorney's 


work  is  the  basis  for  complaint. 
Commentator  asserts  that  it  is  not 
improper  or  unethical  for  attorneys  to 
accept  referrals  from  invention 
promoters  and  that  attorney  complaints 
should  be  handled  by  the  Office  of 
Enrollment  and  Discipline  (OED). 

Response:  The  Act  provides  which 
attorneys  or  agents  may  be  identified  in 
a  complaint.  Any  other  complaint 
specifically  addressing  an  attorney  or 
agent  is  forwarded  to  OED  or  returned 
to  complainant.  A  preliminary  review  of 
the  complaint  is  conducted  to  determine 
the  proper  place  for  the  complaint  prior 
to  any  complaints  being  forwarded  to  an 
invention  promoter,  OED  or  returned  to 
the  complainant. 

Paperwork  Reduction  Act 

Commentators  state  that  if  their 
suggestions  were  adopted,  they  would 
"enhance  the  quality,  utility,  and  clarity 
of  information  to  be  collected." 

Response:  See  above  comments. 

Rulemaking  Requirements 

As  prior  notice  and  opportunity  for 
public  comment  were  not  required 
pursuant  to  5  U.S.C.  553(b)(3)(A).  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  sea.,  are  inapplicable. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  pf  Executive 
Order  12866. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  OMB  has  approved  under  control 
number  0651-0044.  Public  reporting 
burden  for  this  collection  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  information,  and 
completing  and  reviewing  the  collection 
of  information. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

tiht  of  Subiects  in  37  CFR  Part  4 

Administrative  practice  and 
procedure.  Inventions  and  patents, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  USPTO  adopts  the 
interim  rule  promulgating  37  CFR  part 
4  that  was  published  in  the  Federal 
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Register  at  65  FR  3127,  January  20, 
2000,  as  a  final  rule  with  the  following 
change: 

1 .  The  authority  citation  for  37  CFR 
part  4  continues  to  read  as  follows: 

PART  4— [AMENDED! 

Authority:  35  U.S.C.  6  and  297. 

2.  Section  4.5  is  revised  to  read  as 
follows: 

§4.5    Notice  by  publication. 

If  the  copy  of  the  complaint  that  is 
mailed  to  the  invention  promoter  is 
returned  undelivered,  then  the  USPTO 
will  primarily  publish  a  Notice  of 
Complaint  Received  on  the  USPTO's 
Internet  home  page  at  http:// 
www.uspto.gov.  Only  where  the 
USPTO's  Web  site  is  unavailable  for 
publication  will  the  USPTO  publish  the 
Notice  of  Complaint  in  the  Official 
Gazette  and/or  the  Federal  Register. 
The  invention  promoter  will  be  given  30 
days  from  such  notice  to  submit  a  reply 
to  the  Notice  of  Complaint.  If  the 
USF^O  does  not  receive  a  reply  from 
the  invention  promoter  within  30  days, 
the  complaint  alone  will  become 
publicly  available. 
*        *        *      "  *        * 

Dated:  February  14,  2003. 
James  E.  Regan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  03^428  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  3510-16-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-200313;  FRL-7453-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Florida 
Update  to  Materials  Incorporated  by 
Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

summary:  EPA  is  updating  the  materials 
submitted  by  Florida  that  are 
incorporated  by  reference  (IBR)  into  the 
State  implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  State 
agency  and  approved  by  EPA.  This 
update  affects  the  SIP  materials  that  are 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  (OFR), 
Office  of  Air  and  Radiation  Docket  and 


Information  Center,  and  the  Regional 
Office. 

EFFECTIVE  DATE:  This  action  is  effective 
February  28.  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street.  SW..  Atlanta,  GA  30303;  Office  of 
Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108, 1301 
Constitution  Avenue.  (Mail  Code 
6102T),  NW.,  Washington.  DC  20460, 
and  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Heidi  LeSane  at  the  above  Region  4 
address  or  at  (404)  562-9035. 
SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore,  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22.  1997.  (62  FR  27968)  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally-approved  SIPs.  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22.  1997,  Federal  Register  document. 
On  June  16.  1999,  EPA  published  a 
document  in  the  Federal  Register  (64 
FR  32348)  beginning  the  new  IBR 
procedure  for  Florida.  In  this  document 
EPA  is  doing  the  update  to  the  material 
being  IBRed. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
ajmatter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA.  an  agency  may  find  good  cause 
where  procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 


Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
reqiuirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
"will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 ' 
(65  FR  67249,' November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
en  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
si^bject  to  Executive  TDrder  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the. Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
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to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements^  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rirte  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  niust  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  April  29.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dalod:  Februarv  10.  2003. 
A.  Stanley  Meiburg. 

Acting  Regional  .^dminiatrator.  Region  4. 

Chapter  I.  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  I'-SC.  7401  et  seq. 

Subpart  K— Florida 

2.  Section  52.520  paragraphs  (b),  (c), 
(d)  and  (e)  are  revised  to  read  as  follows: 

EPA-Approved  Florida  Regulations 


§52.520    Identification  of  plan. 

***** 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  January  1,  2003.  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  January  1 .  2003.  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of  January 
1.2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW..  Atlanta,  GA 
30303:  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  Suite 
700.  Washington.  DC:  or  at  the  EPA. 
Office  of  Air  and  Radiation  Docket  and 
Information  Center.  Room  B-108.  1301 
Constitution  Avenue.  (Mail  Code 
6102T),  NW.,  Washington.  DC  20460. 

(c)  EPA-approved  regulations. 


State  citation 
(Section) 


Title/subject 


State 

effective 

date 


EPA 

approval 

date 


Explanation 


Chapter  62-204  Air  Pollution  Control— General  Provisions 


62-204.100 
62-204,200 
62-204.220 
62-204.240 
62-204  260 
62-204.320 
62-204.340 
62-204.360 
62-204.400 

62-210.100 


Purpose  and  Scope 

Definitions  ....* ^ 

Ambient  Air  Protection 

Ambient  Air  Quality  Standards  

Prevention  of  Significant  Deterioration  Increments 

f 

Procedures  for  Designation  and  Redesignation  of  Areas 

Designation  of  Attainment,  Nonattainment,  and  Maintenance  Areas  .... 

Designation  of  Prevention  of  Significant  Deterioration  Areas  

Public  Notice  and  Hearing  Requirements  for  State  Implementation 
Plan  Revisions. 


3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
11/30/94 


6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 


Chapter  62-210  Stationary  Sources— General  Requirements 
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EPA-Approved  Florida  Regulations — Continued 


State  citation 
(Section) 


Purpose  and  Scope 


11/23/94 


6/16/99 

64  FR  32346 


62-210.200 
62-210.220 

.  62-210.300 
62-210.350 

.62-210.360 
62-210.370 
62-210.550 
62-210.650 
62-210.700 
62-210.900 

62-212.100 
62-212.300 
62-212.400 
62-212.500 
62-212.600 

62-242.100 
62-242.200 
62-242.400 
62-242.500 
62-242.600 
62-242.700 
62-242.800 
62-242.900 

62-243.100 
62-243.200 
62-243.300 
62-243.400 
62-243.500 
62-243.600 
62-243.700 


Title/subject 


Definitions 

Small  Business  Assistance  Program 

Permits  Required 

Public  Notice  and  Comment 

Administrative  Permit  Con-ections  .... 

Reports  

Stack  Height  Policy  

Circumvention  

Excess  Emissions 

Forms  and  Instructions 


State 

effective 

date 


10/15/96 
10/15/96 
8/15/96 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
10/15/92 
11/23/94 
2/9/93 


EPA 

approval 

date 


5/27/98 

63  FR  28905 

5/27/98 

63  FR  28905 
1/17/97 

62  FR  2587 
6/16/99 

64  FR  32346 
6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

10/20/94 

59  FR  52916 

6/16/99 

64  FR  32346 

11/7/94 

59  FR  46167 


Explanation 


Chapter  62-212  Stationary  Soucee — Preconstruction  Review 


Purpose  and  Scope 

General  Preconstruction  Review  Requirements  ... 

Prevention  of  Significant  Deterioration  (PSD)  

Preconstruction  Review  for  Nonattainment  Areas 
Sulfur  Storage  and  Handling  Facilities 


3/13/96 
11/23/94 
3/13/96 
3/13/96 
3/13/96 


6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 


Chapter  62-242  Motor  Vehicle  Emissions  Standards  and  Test  Procedures 


Purpose  and  Scope 
Definitions  


Standards  and  Procedures  for  Inspection  of  Gasoline  Fueled  Vehi- 
cles; Pass/Fail  Criteria. 

Standards  and  Procedures  for  Inspection  of  Diesel  Fueled  Vehicles; 
Pass/Fail  Criteria. 

Equipment  Performance  Specifications  


Tampering  Inspection  

Low  Emissions  Adjustment  r. 

Training  Criteria  For  Motor  Vehicle  Emissions  Inspection  Personnel 


3/21/91 
3/13/96 
2/2/93 
2/2/93 
2/2/93 
2/2/93 
2/2/93 
2/2/93 


3/22/93 

58  FR  15277 
6/16/99 

64  FR  32346 
10/11/94 

10/11/94 

59  FR  51382 
10/11/94 

59  FR  51382 
10/11/94 
59  f^R  51382 
10/11/94 
59  FR  51382 
10/11/94 
59  FR  51382 


Chapter  62-243    Tampering  With  Motor  Vehicle  Air  Pollution  Control  Equipment 


Purpose  and  Scope 

Definitions 

Exemptions  

Prohibitions  

Certification 

Enforcement  

Penalties 


5/29/90 
1/2/91 
1/2/91 
1/2/91 
1/2/91 
*1/2/91 
5/29/90 


6/9/92 
57  FR 
6/9/92 
57  FR 
6/9/92 
57  FR 
6/9/92 
57  FR 
6/9/92 
57  FR 
6/9/92 
57  FR 
6/9/92 
57  FR 


24370 
24378 
24378 
24378 
24378 
24378 
24370 
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State  citation 
(Section) 


82-244.100 
62-244  200 
62-244.300 
62-244.400 
62-244  500 
62-244  600 


62-252.100 
62-252  200 
62-252  300 
62-252  400 
62-252  500 
62-252.800 
62-252  900 


62-256.100  . 
62-256.200  . 
62-256.300  . 
62-256  400  . 
62-256  450  . 
62-256  500 
62-256  600 
62-256.700 
62-256.800 


62-296  100  . 
62-296.320 
62-296.401 
62-296  402 
62-296  403 
62-296  404 
62-296.405 


EPA-Approved  Florida  Regulations— Continued 


Title/subject 


State 

effective 

date 


EPA 

approval 

date 


Explanation 


Chapter  62-244    Visibto  EmiMion*  From  Motor  VahiclM 


Purpose  and  Scope 

Definitions  

Exemptions  

Prohibitions  

Enforcement  

Penalties  


5/29/90 
1/2/91 
1/2/91 
1/2/91 
1/2«1 

5/29/90 


6/9/92 

57  FR  24370 

6/9/92 

57  FR  24378 

6/9/92 

57  FR  24378 

6/9/92 

57  FR  24378 

6/9/92 

57  FR  24378 

6/9/92 

57  FR  24370 


CtiaplM- 62-252    QasoliM  Vapor  Control 


Purpose  and  Scope 

Definitions  • 

Gasoline  Dispensing  Facilities-Stage  I  Vapor  Recovery  ... 
Gasoline  Dispensing  Facilities— Stage  II  Vapor  Recovery 

Gasoline  Tanker  Trucks  ; 

Penalties • 

Form : 


2/2/93 
2/2/93 
2/2/93 
11/23/94 
9/10/96 
2/2/93 
2/2/93 


3/24/94 

59  FR  13883 

3/24/94 

59  FR  13883 

3/21/94 

59  FR  13883 

6/16/99 

64  FR  32346 

7/21/97 

62  FR  38918 

3/24/94 

59  FR  13883 

7/21/97 

62  FR  38918 


Chapter  62-256    Open  Burning  and  Frost  Protaction  Firaa 


Declaration  and  Intent 

Definitions  

Prohit)ition9 • 

Agricultural  and  Silvicultural  Fires  <■ 

Burning  lor  CoW  or  Frost  Protection  

Land  Clearing  • 

Industrial.  Commercial,  Municipal,  and  Research  Open  Burning 

Open  Burning  Allowed 

Effective  Date 


12/09/75 
11/30/94 
11/30/94 

7/1/71 

6/27/91 

11/30/94 

7/1/71 
11/30/94 

7/1/71 


11/1/77 
42  FR  57124 
6/16/99 
I  64  FR  32346 
6/16/99 
64  FR  32346 
5/31/72 
37  FR  10842 
9/9/94 

59  FR  46552 
6/16/99 
64  FR  32346 
5/31/72 
37  FR  10842 
6/16/99 
64  FR  32346 
5/31/72 
37  FR  10842 


Chapter  62-296    Stationary  SourcM— Emiaaion  Standards 


Purpose  and  Scope 

General  Pollutant  Emission  Limiting  Standards 

Incinerators  

Sulfuric  Acid  Plants  

Phosphate  Processing ,. 

Kraft  (Sulfate)  Pulp  Mills  and  Tall  Oil  Plants 


Fossil  Fuel  Steam  Generators  with  more  than  250  million  Btu  per 
Hour  Heat  Input 


3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 
3/13/96 


6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 


EPA-Approved  Florida  Regulations— Continued 


State  citation 
(Section) 

62-296.406 

62-296.407 

62-296.408 

62-296.409 

62-296.410 

62-296.411 

62-296.412 

62-296.413 

62-296.414 

62-296.415 

62-296.500 

62-296.501 

62-296.502 

62-296.503 

62-296.504 

62-296.505 

62-296  506 

62-296.507 

62-296.508  ...'. 

62-296.509 

62-296.510 

62-296.511  

62-296.512 

62-296.513 

62-296.514 

62-296.515 

62-296.516 

62-296.570 

62-296.600 

62-296.601  

62-296.602 

62-296.603 

62-296.604 

62-296.605 

62-296.700 


Title/subject 

Fossil  Fuel  Steam  Generator  with  less  than  250  million  Btu  per  Hour 

Heat  Input,  New  and  Existing  Emissions  Units. 
Portland  Cement  Plants .-... 

Nitric  Acid  Plants 

Sulfur  Recovery  Plants 

Cartwnaceous  Fuel  Burning  Equipment 

Sulfur  Storage  and  Handling  Facilities 

Dry  Cleaning  Facilities 

Synthetic  Organic  Fiber  Production 

Concrete  Batching  Plants ; 

Soil  Thermal  Treatment  Facilities .• 

Reasonably  Available  Control  Technology  (RACT)— Volatile  Organic 

Compounds  (VOC)  and  Nitrogen  Oxides  (NOx)  Emitting  Facilities. 
Can  Coating 

Coil  Coating 

Paper  Coating 

Fabric  and  Vinyl  Coating 

Metal  Fumiture  Coating ; ....' 

Surface  Coating  of  Large  Appliances 

Magnet  Wire  Coating 

Petroleum  Liquid  Storage 

Bulk  Gasoline  Plants  , .- 

Bulk  Gasoline  Terminals  .' ...•. - 

Solvent  Metal  Cleaning  

Cutback  Asphalt 

Surface  Coating  of  Miscellaneous  Metal  Parts  and  Products  

Surface  Coating  of  Flat  Wood  Paneling 

Graphic  Arts  Systems 

Petroleum  Liquid  Storage  Tanks  with  External  Floating  Roofs  

Reasonably  Available  Control  Technology  (RACT)— Requirements  for 

Major  VOC  and  NOx— Emitting  Facilities. 
Reasonably  Available  Control  Technology  (RACT)— Lead  

Lead  Processing  Operations  in  General  

Primary  Lead  Acid  Battery  Manufacturing  Operations 

Secondary  Lead  Smelting  Operations  

Electric  Arc  Furnace  Equipped  Secondary  Steel  Manufacturing  Oper- 
ations. 
Lead  Oxide  Handling  Operations  

Reasonably  Available  Control  Technology  (RACT)— Particulate  Matter 


State 

EPA 

effective 

approval 

Explanation 

date 

date 

3/13/96 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

• 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

3/13/96 

6/16/99 

64  FR  32346 

3/13/96 

6/16/99 

64  FR  32346 

3/13/96 

6/16/99 

• 

64  FR  32346 

3/13/96 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

-11/23/94 

6/16/99 

64  FR  32346 

* 

11/23/94 

6/16/99 

64  FR  32346 

10/15/92 

10/20m 
59  FR  52916 

• 

1 1/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

11/23/94 

6/16/99 

64  FR  32346 

3/13/96 

6/16/99 

64  FR  32346 

* 

8/8/94 

9/18/96 

61  FR  49064 

' 

3/13/96 

9/18/96 

61  FR  49064 

8/8/94 

9/18/96 

61  FR  49064 

8/8/94 

9/18/96 

61  FR  49064 

• 

8/8/94 

9/18/96 

61  FR  49064 

11/23/94 

6/16/99 

64  FR  32346 
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State  citation 
(Section) 


62-296.70t' ... 
62-296.702  ... 
62-296.703  ... 
62-296  704  ... 
62-296.705  ... 
62-296.706  .♦.. 
62-296  707  ... 
62-296.708  ... 
62-296.709  ... 
62-296.710  ... 
62-296  711  ... 
62-296.712  ... 


62-297.100  . 
62-297.310  . 
62-297.400  . 
62-297.401  . 
62-297  411  . 
62-297.412  . 
62-297.413  . 
62-297.415  . 
62-297  416  . 
62-297.417  . 
62-297  423  . 
62-297.440 
62-297.450 
62-297.620 


EPA-Approved  Florida  Regulations— Continued 


Title/subject 


•Portland  Cement  Plants  

Fossil  Fuel  Steam  Generators  

Cartx>naceous  Fuel  Burners  

Asphalt  Concrete  Plants 

Phosphate  Processing  operations 

Glass  Manufacturing  Process  

Electric  Arc  Fumaces  

Sweat  of  Pot  Fumaces •■ 

Lime  Kilns  

Smelt  Dissolving  Tanks  ..,. 


Materials  Handling.  Sizing,  Screening,  Cmshing  and  Grinding  oper- 
ations. 
Miscellaneous  Manufacturing  Process  Operations  ., 


State 

(effective 

date 


EPA 

approval 

date 


11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23/94 
11/23«4 
11/23/94 


6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 


Explanation 


Chapter  62-297    Stationary  Sourcaa— Emisaiona  Monitoring 


Purpose  and  Scope i 

General  Test  Requirements  

EPA  Methods  Adopted  by  Reference 

Compliance  Test  Methods  ....: 

DEP  Method  1 

DEP  Method  2  

DEP  Method  3  

DEP  Method  5  

DEP  Method  5A 

DEP  Method  6  


EPA  Method  12— Detemiination  of  Inorganic  Lead  Emissions  from 

Stationary  Emissions  Units. 
Supplementary  Test  Procedures .'. 


EPA  VOC  Capture  Efficiency  Test  Procedures  

Exceptions  and  Approval  of  Alternate  Procedures  and  Requirements 


3/13/96 

3/13/96 

11/23/94 

3/13/96 

11/23/94 

•10/15/92 

10/15/92 

11/23/94 

10/15/92 

11/23/94 

11/23/94 

11/23/94 

11/23/94 

11/23/94 


6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

10/20/94 

59  FR  52916 

10/20/94 

59  FR  52916 

6/16/99 

64  FR  32346 

10/20/94 

59  FR  52916 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 

6/16/99 

64  FR  32346 


(d)  EPA-approved  State  Source-specific  requirements. 

EPA-Approved  Florida  Source-Specific  Requirements 


Name  of  source 


Harry  S  Truman,  animal  impon  center  /.. 


Permit  No. 


NA 


State  effective 
date 


11/26/1996 


EPA 

approval 

date 


1/19/2000 
65  FR  2882 


Explanation 


EPA-Approved  Florida  Non-Regulatory  Provisions 


Provision 


Revision  to  Maintenance  Plans  for  Jacksonville  and  Southeast  Florida  Areas 
Revision  to  Maintenance  Plan  for  the  Tampa,  Florida  Area  


State 

effective 

date 


12/10/1999 
7/9/2000 


EPA 

approval 

date 


8/2/2001 
8/15/2002 


Federal 

Register 

notice 


66  FR  40137 

67  FR  53314 


Explanation 


(e)  EPA-approved  Florida  non-regulatory  provisions. 


|FR  Doc.  03-4631  Filed  2-27-03;  8:45  am)  , 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV055-6Ci25a;  FRL-7449-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Permits  for  Construction, 
Modification,  Relocation  and  Operation 
of  Stationary  Sources  of  Air  Pollutants, 
Notification  Requirements, 
Administrative  Updates,  Temporary 
Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  The  revisions  change  portions  of 
West  Virginia's  minor  new  source 
review  and  existing  stationary  source 
operating  permit  program.  Specifically, 
today's  action  converts  the  partial 
approval  and  partial  disapproval  of 
West  Virginia's  minor  new  soiut:e 
review  permit  program,  published  on 
January  13,  2000  to  a  full  approval. 
EPA's  full  approval  of  the  revision  to 
the  West  Virginia  SIP  is  based  on  the 
findings  that  the  deficiencies  that 
formed  the  basis  for  the  partial 
approval/disapproval  of  West  Virginia's 
minor  new  source  review  permit 
program  have  been  corrected  in  this  SIP 
revision.  The  rule,  as  submitted,  is  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  rule  is  effective  on  April  29, 
2003  without  further  notice,  imless  EPA 
receives  adverse  written  conunent  by 
March  31,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  A.  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch,  Mail  Code  3AP11,  U.S. 
Enviroiunental  Protection  Agency, 
Region  m,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW,  Room  B108,  Washington, 
DC  20460;  and  West  Virginia 
Department  of  Enviroiunental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  SE.,  Charleston,  WV 
25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  I.  loff.  P.E.,  (215)  814-2166,  or 
by  e-mail  at  ioff.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  13,  2000  (65  FR  2042), 
EPA  published  a  final  rule  notice  (FRN) 
regarding  West  Virginia's  minor  new 
source  review  and  existing  stationary 
source  operating  permit  program.  The 
FRN  approved  in  part,  and  disapproved 
in  part,  changes  to  West  Virginia's 
minor  new  source  review  permit 
program  as  a  revision  to  the  West 
Virginia  SIP.  With  the  exception  of  the 
two  separate  provisions  included  in 
West  Virginia's  submission,  the  FRN 
approved  West  Virginia's  minor  new 
source  review  and  existing  stationary 
source  operating  permit  program  under 
secidon  110  of  the  Act  as  meeting  the 
'  criteria  set  forth  in  a  Jime  28, 1989 
Federal  Register  document  (54  FR 
27274}  for  state  permit  programs  that 
can  limit  a  source's  potential  to  emit 
criteria  pollutants.  The  FRN  also 
approved  West  Virginia's  minor  new 
source  review  and  existing  stationary 
source  operating  permit  program  under 
section  112(1)  of  the  Act  as  meeting  the 
statutory  criteria  for  state  permit 
programs  that  can  limit  a  soiut:e's 
potential  to  emit  hazardous  air 
pollutants  (HAPs). 

Concvurently,  the  FRN  disapproved 
two  separate  provisions  included  in 
West  Virginia's  minor  new  source 
review  and  existing  stationary  source 
operating  permit  program.  Specifically, 
the  FRN  disapproved  an  exemption 
from  minor  new  source  review  for 


sources  that  have  been  issued  permits 
under  the  State's  Federally  approved       • 
major  source  operating  permit  program 
(developed  pursuant  to  Title  V  of  the 
Clean  Air  Act)  as  such  exemption  did 
not  comport  with  the  federal 
requirements  of  40  CFR  51.160 
regarding  the  scope  of  the  program.  In 
addition,,  the  FRN  disapproved 
provisions  governing  the  issuance  of 
temporary  construction  or  modification    , 
permits  with  only  a  15-day  public 
comment  period  as  such  provisions  did 
not  satisfy  the  Federal  requirements  for 
a  36-day  comment  period  required  by  40 
CFR  51.161(b). 

Summary  of  SIP  Revision 

To  address  the  deficiencies  of  West 
Virginia  Regulation  CSR13  described  in 
the  January  13,  2000  rulemaking  action, 
the  State  of  West  Virginia  submitted  on 
September  21,  2000,  a  formal  revision  to 
its  SIP.  The  submitted  SIP,  which 
consists  of  changes  to  West  Virginia 
Regulation  CSR13,  applies  statewide 
and  corrects  the  deficiencies  that 
formed  the  basis  for  the  partial 
disapproval  of  West  Virginia's  minor 
new  source  review  and  existing ' 
stationary  source  operating  permit 
program.  In  order  to  correct  the 
deficiencies,  the  exemption  from  minor 
new  source  review  for  sources  that  have 
been  issued  permits  under  the  State's 
Federally-approved  major  soiuce 
operating  permit  program  was  removed. 
In  addition,  the  provision  governing  the 
issuance  of  temporary  construction  or 
modification  permits  with  a  15-day 
public  comment  period  was  revised  to 
provide  for  a  30-day  public  comment 
period  in  order  to  be  consistent  with  the 
federal  requirements  for  public 
participation  found  at  40  CFR  51.161(b). 

As  part  of  its  September  21,  2000  SIP 
revision.  West  Virginia  also  submitted  a 
niunber  of  additional  revisions  intended 
to,  among  other  things,  streamline  the 
permitting  process.  Those  revisions 
include  changes  to  the  construction  and 
modification  thresholds;  creation  of  a 
"de-minimis"  source  list;  changes  in  the 
definitions  of  volatile  organic 
compoimds  (VOCs)  and  HAPs;  and, 
clarification  of  the  definition  of  when 
"construction"  commences.  Also,  West 
Virginia  Regulation  CSR13  was  revised 
to  incorporate  an  administrative  process 
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for  making  relatively  minor  permit 
revisions.  The  revised  Regulation  CSR13 
contains  modified  public  notice 
procedures,  such  as:  eliminating  the 
two-step  notice  from  the  previous 
regulation;  establishing  a  30-day  notice 
for  certain  actions  and  a  45-day  notice 
for  the  remainder;  and,  additional  notice 
methods  which  may  be  required  by  the 
State.  The  revised  regulation  also 
provides  further  clarification  regarding 
HAPs  and  toxic  air  pollutants  and 
revised  procedures  for  temporary 
permits.  EPA  has  reviewed  these 
revisions  to  West  Virginia  Regulation 
CSR13  and  find  that  they  are  at  least  as 
stringent  as  the  corresponding 
requirements  of  the  Clean  Air  Act. 

n.  Final  Action 

EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment  from  either  the  public  or  the 
regulated  community.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  April  29,  2003 
without  further  notice  unless  EPA 
receives  adverse  comment  by  March  31, 
2003.  If  EPA  receives  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  1 2866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the' 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  to  approve  the  West  Virginia 
minor  new  source  review  and  existing 
stationary  source  operating  permit 
program,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  29,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  January  31.  2003*. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 

***** 

(c)*   *   * 

(52)  Revisions  to  the  West  Virginia 
Regulations  45CSR1 3— Permits  for 
Construction,  Modification,  Relocation 
and  Operation  of  Stationary  Sources  of 
Air  Pollutants,  Notification 
Requirements,  Administrative  Updates, 
Temporary  Permits,  General  Permits, 
and  Procedures  for  Evaluation, 
submitted  on  September  21,  2000  by  the 
West  Virginia  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000,  from 
the  West  Virginia  Department  of 
Environmental  Protection  transmitting 
revision  to  West  Virginia  Regulation 
45CSR13. 

(B)  West  Virginia  Regulations 
45CSR13 — Permits  for  Construction, 
Modification,  Relocation  and  Operation 
of  Stationary  Sources  of  Air  Pollutants, 
Notification  Requir^ents, 
Administrative  Updates,  Temporary 
Permits,  General  Permits  and 
Procedures  for  Evaluation,  effective  June 
1.2000. 

(ii)  Additional  Material — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(52)(i)  of 
this  section. 

IFR  Doc.  03-^629  Filed  2-27-03;  8:45  am] 
BHJJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  266-0383;  FRL-7454-4] 

Revisions  to  the  California  State 
Impleinentatlon  Plan,  Ventura  Air 
Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
revisions  to  the  Ventura  Air  Pollution 
Control  District  ("District")  portion  of 
the  California  State  Implementation 
Plan  ("SIP").  These  revisions  were 
proposed  in  the  Federal  Register  on 
June  24,  2002,  and  concern  the  District's 
new  source  review  ("NSR")  rulfes.  We 
are  now  approving  these  revisions 
under  the  Clean  Air  Act  as  amended  in 
1990  ("CAA"  or  "the  Act"). 


EFFECTIVE  DATE:  This  rule  is  effective  on 
March  31.  2003. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this. action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  IX,  75  Hawthorne  Street.  San 

Francisco,  CA  94105-3901. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

Room  B-102, 1301  Constitution 

Avenue,  NW.,  (Mail  Code  6102T), 

Washington.  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Ventiura  County  Air  Pollution  Control 

District,  669  Coimty  Square  Drive, 

Ventura,  California  93003. 

A  copy,  of  the  rules  is  also  available 
via  the  Internet  at  http:// 
arbis.arb.ca.gov/drdb/ven/cur.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Zoueshtiagh,  EPA  Region  IX, 
(415)  972-3978.  E-mail  address: 
zoueshtiagh.nahid@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

List  of  Contents: 

I.  Proposed  Action 

A.  How  the  Deficiencies  Were  Corrected 

B.  Creation  of  an  Annual  Equivalency 
Program 

II.  Public  Comments  and  EPA  Responses 

III.  EPA  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Proposed  Action 

On  June  24,  2002,  we  proposed  to 
approve  certain  District  rules  into  the 
California  SIP.  67  FR  42516.  We  are 
finalizing  that  action  today  by 
approving  the  following  District  rules 
into  the  SEP: 


Rule  No. 

Rule  title 

10  

26.1  

Permits  Required. 
New  Source 

26  2  

Review — Defini- 
tions. 
New  Source 

26.3 

ments. 
New  Source 

26  4 

Review — Exemp- 
tions. 
New  Source 

26.6  

Review — Emission 
Banking. 
New  Source 

Review— Calcula- 
tions. 

Rule  No. 

Rule  title 

26.11  

New  Source 

Review-;€RC 
Evaluation  At  Time 
of  Use. 

A.  How  the  Deficiencies  Were  Correct&d 

We  proposed  to  approve  the  District 
rules  because  we  determined  that  they 
complied  with  the  relevant  CAA 
requirements,  namely  part  D  of  title  I 
and  section  llO(k)  of  the  CAA.  In  the 
proposed  action,  we  found  that  the 
District  had  corrected  all  of  the 
deficiencies  initially  identified  in  our 
limited  approval  and  limited 
disapproval  published  in  the  Federal 
Reg^r  on  December  7,  2000.  65  FR 
76567.  The  California  Air  Resources 
Board  ("CARB")  submitted  the  District's 
revised  nUes  addressing  our  identified 
deficiencies  on  May  20,  2002.  In  our 
proposed  approval,  we  found  that  the 
District  had  corrected  the  following 
deficiencies:  (1)  Lack  of  a  requirement 
for  relocating  sources  to  obtain  an 
authority  to  construct  ("ATC")  permit, 
(2)  failure  to  require  that  emission 
reduction  credits  ("ERCs")  used  as  NSR 
emission  offsets  be  surplus  at  the  time 
of  use,  (3)  failure  to  provide  for  denial 
of  permits  for  soxut:es  in  violation  of 
Prevention  of  Significant  Deterioration 
("PSD")  increments,  and  (4)  improper 
reliance  on  the  California 
Environmental  Quality  Act  ("CEQA") 
analysis  for  the  alternatives  analysis 
required  by  section  173(a)(5)  of  the 
CAA.  We  received  no  comments  on 
deficiency  numbers  1 ,  3  and  4  or  how 
the  District  corrected  them.  As  such,  for 
the  complete  discussion  on  these 
deficiencies  and  the  corrections,  please 
review  our  proposed  approval  and  the 
TSD  for  that  proposed  action.  We 
discuss  the  correction  for  deficiency 
number  2  in  greater  detail  in  this  notice. 

B.  Creation  of  an  Annual  Equivalency 
Demonstration  Program 

As  part  of  the  its  revised  NSR  rules, 
the  District  created  an  annual 
equivalency  demonstration  program  to 
correct  the  deficiency  that  ERCs  used  for 
NSR  offset  purposes  are  not  required  by 
the  District  to  be  surplus  at  the  time  of 
use.'  The  basis  for  the  approval  of  the 


'  Actually,  all  emission  reductions  used  for  NSR 
purposes  must  be  surplus  at  the  time  of  use  in  order 
to  be  creditable,  not  just  ERCs,  which  are  credits  for 
emission  reductions  that  have  been  banked.  We  are 
focusing  an  ERCs,  however,  because  these  are  the 
only  emission  reductions  used  for  NSR  offset 
purposes  with  a  risk  of  being  non-surplus  because 
the  credits  were  generated  and  banked  at  an  earlier 
time.  Moreover,  since  the  District's  rules  primarily 
rely  upon  ERCs  generated  and  banked  within  the 
District  for  compliance  with  ofEset  requirements,  it 

ConcioiMd 
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annual  equivalency  demonstration 
program  is  contained  in  CAA  section 
173(a)(l)(A)'s  mandate  that  new  and 
modiHed  stationary  sources  seeking  to 
commence  operating  in  a  nonattainment 
area  must  be  required  by  die  state 
permitting  program  to  obtain  sufficient 
offsetting  emission  reductions 
("offsets")  such  that  "the  total  allowable 
emissions  from  existing  sources  in  the 
region,  from  new  or  modified  sources 
which  are  not  major  emitting  facilities, 
and  from  the  proposed  source  will  be 
sufficiently  less  than  total  emissions 
from  existing  sources  *   *   *  so  as  to 
represent  reasonable  further  progress 
*   *   *."  This  statutory  focus  on  total 
regional  emissions  supports  the 
approval  of  a  District  offset  program  that 
ensures  equivalency  with  the  federal 
NSR  offset  requirements  on  an  annual 
aggregate  basis.  EPA  is  also  working 
with  other  California  Districts  to  help 
them  craft  approvable  annual 
equivalency  demonstration  programs.^ 

The  goal  of  the  District's  offset 
equivalency  tracking  system  and  annual 
reports,  therefore,  is  to  show  that  the 
District's  rules  are  requiring 
appropriately  discounted  '  ERCs  that 
are,  in  the  aggregate,  equivalent  to  the 
credits  that  would  be  required  under  the 
federal  major  source  NSR  offset 
requirements.  To  show  equivalency, 
pursuant  to  District  Rule  26.11,  the 
District  intends  to  rely  upon  ERCs  used 
in  minor  source  permitting  actions  *  to 
make  up  for  any  loss  in  the  creditable 
amount  of  ERCs  provided  by  a  permit 
applicant  for  major  source  NSR  permits 
due  to  surplus  adjustment. 

To  ensure  appropriate  District 
implementation  and  EPA  oversight  of 


is  appropriate  to  focus  the  surplus  discussion  on 
ERCs. 

^For  example,  on  February  13.  2003,  EPA 
proposed  to  approve  San  loaquin  Valley  Air 
Pollution  C>)ntrol  District's  NSR  program,  which 
includes  an  annual  equivalency  demonstration.  68 
FR  7330.  On  September  18,  2000,  EPA  also 
published  a  proposed  limited  approval  and  limited 
disapproval  for  a  NSR  program  that  would  allow  an 
annual  equivalency  demonstration  program  for  the 
Bay  Area  Air  Quality  Management  District.  65  FR 
56284.  On  December  4.  1996,  EPA  approved  South 
Coast  Air  Quality  Management  District  NSR  rule 
revisions  based  in  part  on  the  District's 
commitment  to  implement  a  tracking  system  to 
show  that  in  the  aggregate  it  will  provide  for  the 
offsets  required  by  the  CAA.  61  FR  64291. 

^The  words  "discount"  and  "adjust"  are  used 
synonymously  in  this  action,  and  generally  refer  to 
a  reduction  of  an  ERC  by  the  porlion  of  the  original 
emission  reduction  that  is  no  longer  surplus. 

'  Though  the  CAA  requires  that  permitting 
authorities,  including  local  air  districts,  have  minor 
source  permitting  programs,  it  does  not  require  that 
minor  sources  obtain  offsets.  As  such,  ERCs  used 
to  offset  new  emissions  from  minor  sources  may  be 
available  for  use  in  the  annual  equivalency 
demonstration  if  the  District  can  demonstrate  that 
the  emission  reductions  underlying  the  ERCs  are 
surplus  to  all  other  requirements  of  the  Act,  and  are 
otherwise  creditable  for  federal  purposes. 


the  annual  equivalency  program,  the 
District  and  EPA  entered  into  a 
memorandum  of  understanding 
("MOU")  on  February  18.  2003 
describing  in  detail  how  the  District  will 
implement  the  annual  equivalency 
program.  Generally,  the  MOU  sets  forth 
the  records  to  be  maintained  by  the 
District,  the  information  the  District 
must  include  in  each  annual  report 
submitted  to  EPA,  and  the  necessary 
surplus  analysis  to  be  performed  by  the 
District  at  the  time  of  permitting.  The 
MOU  also  describes  the  proper  use  of 
the  hammer  provision.  District  Rule 
26.11.C.6.,  which  requires  that  the 
District  discontinue  the  use  of  the 
equivalency  program  once  an  annual 
report  demonstrates  a  deficit  of 
creditable  ERCs  compared  to  the 
amount  of  reductions  necessary  to  offset 
emissions  for  new  or  modified  major 
NSR  sources.  As  of  the  time  the  report 
demonstrates  a  deficit,  the  District  rules 
require  that  sources  provide  enough 
surplus-adjusted  ERCs  to  cover  any 
required  NSR  offsets  at  the  time  of 
permitting.  A  copy  of  the  MOU  is  in  the 
Docket  and  is  available  to  the  public 
from  the  Region  IX  contact  listed  in  this 
notice. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  comments  from  the 
following  parties: 

•  CARB;^ 

•  California  Council  for  Environment 
and  Economic  Benefit  ("CCEEB"); 

•  The  District;  and 

•  Pillsbury  Winthrop  on  behalf  of 
Western  States  Petroleum  Association 
("WSPA"). 

The  commentors  generally  supported 
our  action  to  approve  the  District  rules 
into  the  SIP  and  the  creation  of  the 
annual  equivalency  demonstration 
program.  The  majority  of  substantive 
comments  focused  on  our  interpretation 
of  what  emission  reductions  are 
considered  non-surplus  under  Section 
173(c)(2).  This  interpretation  is 
important  since  the  NSR  District  rules 
being  approved  closely  track  the 
language  of  section  173(c)(2),  which 
explicitly  excludes  emission  reductions 
that  are  "otherwise  required  by"  the 
CAA  from  use  as  an  NSR  offset.  As 
section  173(c)(2)  does  not  specifically 
delineate  the  type  of  requirements 
included  within  its  scope.  EPA's 


interpretation  of  the  application  of  the 
provision  is  very  important  for  proper 
implementation  of  the  NSR  program. 

In  our  proposed  approval,  we 
described  six  categories  of  emission 
reductions  that  we  consider  non-surplus 
for  NSR  offset  purposes.  Emission 
reductions  falling  under  any  of  these 
categories  are  therefore  not  available  for 
use  as  NSR  offsets,  whether  directly  in 
a  permitting  action  or  through  their  use 
in  an  annual  equivalency 
demonstration.  In  response  to  comments 
received  on  the  proposed  approval  and 
after  further  consideration,  we  are 
slighUy  revising  item  numbers  2  and  5 
to  be  more  consistent  with  the  CAA.* 
Since  this  list  of  non-surplus  reductions 
is  only  EPA's  interpretation  of  section 
173(c)(2)  and  District  Rule  26.1. 28.b. 
and  does  not  require  any  change  to  the 
District's  rules  being  approved  today, 
the  revision  of  the  list  does  not  affect 
the  approvability  of  the  District's  rules. 
Moreover,  the  finalized  list  has  been 
incorporated  into  the  MOU  between  the 
District  and  EPA.  which  further  ensures 
that  the  annual  equivalency 
demonstration  program,  including 
surplus  adjustment  of  ERCs,  will  be 
properly  implemented. 

Tne  following  is  the  revised  and  final 
list  of  what  we  consider  to  be  non- 
surplus  emission  reduction  categories: 

(1)  Any  emission  reduction  required 
by  a  stand-alone  federal  requirement  or 
regulation,  including,  but  not  limited  to. 
Acid  Rain,  New  Source  Performance 
Standard,  Reasonably  Available  Control 
Technology,  and  Maximum  Achievable 
Control  Technology,  whether  or  not  the 
requirements  are  part  of  the  State 
Implementation  Plan  ("SIP")  or  a  local 
attainment  plan. 

(2)  Any  emission  reduction  relied 
upon  by  a  permitting  authority  for 
attainment  purposes,  or  contained  in  an 
approved  attainment  plan,  including 
emission  reductions  relied  upon  for 
Reasonable  Further  Progress 
calculations.  Reference 
51.165(a)(3)(ii)(G). 

(3)  Aiiy  emission  reduction  whose 
original  emission  is  not  included  in  the 
District's  emission  inventory.  Reference 
51.165(a)(3)(ii)(C)(l). 

(4)  Any  emission  reduction  based  on 
a  source-specific  or  source  category- 
specific  SIP  provision  used  to  comply 
with  CAA  requirements. 


>  Since  CARB  only  stated  its  general  opinion 
regarding  annual  equivalency  programs  and  did  not 
provide  any  specific  comments  for  this  action  that 
required  a  response,  none  of  CARB's  comments 
have  been  addressed  in  this  Public  Comments  and 
EPA  Responses  section. 


'    "The  changes  to  item  number  5  is  discussed  in 
the  response  to  comment  number  4.  The  change  in 
item  number  2  was  the  addition  of  the  language  "or 
contained  in  an  approved  attainment  plan."  Though 
EPA  received  no  comments  on  this  item,  we 
included  this  language  to  ensure  that  any  and  all 
reductions  relied  upon  or  required  for  attainment 
purposes  be  considered  non-surplus,  whether  or  not 
the  reduction  is  explicitly  set  forth  in  an  attainment 
plan. 
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(5)  Any  emission  reduction  required 
by  a  condition  of  a  permit  issued  to 
comply  with  CAA  new  source  review 
requirements.  Any  emission  reduction 
required  by  a  permit  condition  placed 
on  a  permit  solely:  1)  to  make  the 
reduction  federally  enforceable  to  meet 
federal  creditability  criteria  for  use  of 
the  reduction  as  an  offset  for  new  source 
review  purposes,  or  2)  to  assure 
compliance  with  a  state  or  local 
requirement  that  is  not  federally 
enforceable  shall  not  be  included  in  this 
class.  Reference  51.165(a)(3)(ii)(G). 

(6)  Any  emission  reduction  based  on 
a  source-specific  emission  limitation 
resulting  from  an  Environmental 
Protection  Agency  enforcement  case. 

The  specific  comments  and  EPA 
responses  are  summarized  below: 

Comment  1 :  CCEEB  commented  that 
"Section  173(c)(2)  *  *  *  does  not 
provide  that  banked  emission 
reductions,  which  were  not  required 
when  banked,  must  be  adjusted  again  to 
reflect  later-adopted  emission  reduction 
requirements.  Further.  EPA  has  not 
promulgated  any  regulation  to  require 
such  discounting."  WSPA  provided  an 
almost  identical  comment. 

Response  1:  We  disagree  with 
CCEEB's  and  WSPA's  comments.  The 
requirement  for  discounting  at  the  time 
of  use  derives  from  the  statutory 
requirement  that  emission  reductions  be 
surplus  of  CAA  requirements.  CAA 
section  173(c)(2).  In  a  1994 
memorandum,  EPA  set  forth  its  policy 
that  banked  ERCs  used  as  NSR  offsets 
must  be  adjusted  at  the  time  of  permit 
issuance  to  ensure  that  they  are  surplus 
as  required  by  section  173(c)(2).  Memo 
from  John  S.  Seitz.  Dir..  OAQPS  to 
David  Howekamp.  Dir..  Region  IX  Air 
and  Toxics  Div.  (Aug.  26. 1994)  ("1994 
Seitz  Memo").  This  is  important  to 
ensiu«  that  emission  reductions  are  not 
"double-counted"  for  CAA  purposes, 
something  prohibited  by  the  CAA. 
Double  counting  can  occur  where 
emission  reductions  are  the  result  of,  or 
would  have  been  achieved  by,  controls 
expressly  required  by  the  Act  or 
controls  used  to  satisfy  requirements  of 
the  Act.  For  example,  a  source  may 
voluntarily  reduce  its  emission  of 
hazardous  air  pollutants  ("HAPs")  and 
bank  those  credits  at  the  time  of 
reduction.  Some  time  after  these 
reductions  are  achieved,  EPA 
promulgates  a  Maximum  Achievable 
Control  Technology  ("MACT")  standard 
that  applies  to  the  source.  Though  these 
credits  may  be  permanent,  real, 
quantifiable,  and  enforceable,  the 
promulgation  of  the  new  MACT 
standard  would  render  the  portion  of 
the  banked  ERC  that  would  have  been 
required  by  the  new  MACT  standard 


unavailable  for  NSR  offset  purposes 
because  it  is  no  longer  in  excess  of 
requirements  under  the  Act.  This  is 
important  since  many  HAPs  are  also 
considered  volatile  organic  compounds 
("VOCs").  Without  a  requirement  to 
discount  ERCs  at  the  time  of  use, 
sources  could  be  relying  upon  emission 
reductions  that  were  otherwise  required 
by  the  CAA.  Moreover,  the  SIP  may  take 
credit  for  the  reductions  achieved  by 
this  MACT  rule,  raising  the  further 
possibility  that  the  reductions  woidd  be 
double-counted  for  attainment  purposes 
if  not  surplus  adjusted  at  the  time  of 
use. 

More  than  just  preventing  possible 
double  coimting,  however,  adjusting  at 
the  time  of  use  is  important  to  generally 
ensure  proper  implementation  of  the 
NSR  program.  The  CAA  does  not 
require  or  provide  for  ERC  banking 
programs,  which  means  that  there  are 
no  federal  requirements  ensuring  the 
quality  of  banks  or  banked  credits  for 
federal  offset  purposes.  Because  of  this, 
a  surplus  at  the  time  of  use  analysis  and 
appropriate  adjustment  provides  an 
important  first  and  only  review  of  the 
proposed  ERCs  consistency  with  NSR 
CAA  offset  requirements.  Without  such 
a  review,  EPA  could  not  assure  that 
sources  were  complying  with  NSR  offset 
requirements  of  the  CAA  since  most 
ERCs  vvrere  banked  without  EPA  review 
and  many  without  supporting 
documentation  or  information. 

Despite  the  necessity  for  surplus 
adjustment  at  the  time  of  use,  EPA  has 
worked  with  the  District  to  create  a 
system  where  sources  may  be  able  to 
rely  on  banked  ERCs  while  at  the  same 
time  maintaining  the  integrity  and 
legality  of  the  District's  NSR  program. 
Tl^ugh  the  use  of  the  annu^ 
equivalency  demonstration  program. 
EPA  is  allowing  the  District  to  give  full 
credit  to  ERCs  provided  by  major 
sources  for  NSR  permitting  activities  as 
long  as  the  District  can  identify  other 
retired  or  used  creditable  emission 
reductions  that  make  up  for  the 
difference  within  the  year  accounting 
period. 

Comment  2:  Item  number  3  in  the  list 
of  categories  of  non-surplus  emission 
reductions  in  the  proposed  approval 
reads  "any  emission  reduction  whose 
original  emission  reduction  is  not 
included  in  the  District's  emission 
inventory.  See  40  CFR 
51.165(a)(3)(ii)(C)(l)."  The  District 
commented  that  "[tjhe  citation  [40  CFR 
§  51. 165(a)(3)(ii)(C)(l)l  refers*  *  *  only 
to  '(e)inissions  reductions  achieved  by 
shutting  down  an  existing  source  or 
curtailing  production  or  operating  hours 
below  baseline  levels'.  There  is  not  a 
requirement  in  the  Code  of  Federal 


Regulations  to  include  an  emission 
reduction  residting  bom  a  source 
employing  emission  reduction 
techniques,  not  otherwise  required  by 
the  federal  CAA.  in  the  District's 
emission  inventory." 

Response  2: 40  CFR  51.165  describes 
the  minimum  regulatory  requirements 
for  an  approvable  state  NSR  permitting 
program.  40  CFR  51.165(a)(3)(ii)(C)(l), 
which  deals  with  offsets,  states  that 
reductions  achieved  by  shutting  down 
an  existing  source  or  curtailing 
production  or  operating  hours  below 
baseline  levels  may  generally  be 
credited  in  NSR  permitting  actions  if 
such  reductions  are  permanent, 
quantifiable,  and  federally  enforceable, 
and  if  the  area  has  an  EPA-approved 
attainment  plan.  In  contrast  to  the 
meaning  given  to  it  in  the  District's 
comment,  the  provision  serves  the 
narrow  purpose  of  stating  that  ERCs 
generated  by  shutting  down  a  source  or 
curtailing  production  or  operating  hours 
can  only  be  used  if  there  is  an  EPA- 
approved  attainment  plan  and  if  the 
item  is  "explicitly"  included  in  the 
most  recent  emissions  inventory.  Ths 
provision  is  essentially  a  safeguard  to 
make  sure  that  emissions  from  defunct 
sources  are  not  replaced  with  new 
emissions  without  appropriate  review  to 
ensure  that  such  replacements  are 
consistent  with  attainment  purposes  for    . 
the  area.  The  provision  in  no  way  limits 
or  changes  the  necessity  that  all 
emission  reductions  used  for  NSR 
offsetting  purposes  be  incorporated  into 
the  area's  emission  inventory,  either 
explicitly  or  implicitly.  The  use  of 
emission  reductions  for  NSR  purposes 
whose  original  emissions  are  not 
included  in  the  emissions  inventory, 
and  therefore  not  considered  in  the  » 

planning  process,  would  be  adding  new 
imaccounted  emissions  into  the  area 
thus  potentially  jeopardizing  attainment 
goals.  As  such.  ^A  has  maintained  the 
definition  for  this  category  as  originally 
proposed. 

Comment  3:  CCEEB  commented  that 
"if  an  air  district  includes  banked  ERCs 
as  a  line  item  in  its  portion  of  the  SIP. 
the  ERCs  are  accounted  for  as  emissions 
in  the  air  and  are  mitigated  by  measures 
in  the  plan.  To  discount  such  ERCs  at 
the  time  of  use  would  result  in  a 
"double  mitigation."  CCEEB  requests 
that  EPA  clarify  in  the  future  related 
notices  that  EPA  does  not  require 
discounting  of  ERCs  at  time  of  use 
where  the  use  of  ERCs  has  been 
mitigated  by  other  specific  measures  for 
rate  of  progress  or  attainment 
demonstration  purposes. " 

Response  3:  EPA  disagrees  with 
CCEEB  on  its  comment.  CCEEB's 
approach  would  essentially  allow  any 
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emission  reduction  to  be  used  for  NSR 
offset  purposes  even  if  it  was  required 
by  a  provision  of  the  CAA  as  long  as  it 
was  incorporated  into  the  area's 
emissions  inventory  and  accounted  for 
in  the  area's  attainment  plan.  CCEEB 
justifies  this  proposition  by  the  fact  that 
the  ERC  "has  been  mitigated  by  other 
specific  measures  for  rate  of  progress  or 
attainment  demonstration  purposes," 
and  therefore  should  be  allowed  as  an 
NSR  offset.  Allowing  the  use  of  such  an 
ERC  as  an  NSR  offset,  however,  would 
be  counter  to  section  173(c)(2)'s 
prohibition  against  use  of  emission 
reductions  that  are  otherwise  required 
by  the  CAA.  The  mere  fact  that  an  ERC 
is  recognized  in  the  inventory  and 
accounted  for  in  the  attainment  plan 
and  rate  of  progress  in  no  way 
"mitigates"  the  fact  that  the  reduction 
was  elsewhere  required  under  the 
CAA.^ 

Comment  4:  Item  number  5  in  the  list 
of  categories  of  non-surplus  emission 
reductions  in  the  proposed  approval 
reads  "any  emission  reduction  required 
by  a  condition  of  a  permit  issued  to 
comply  with  NSR  CAA  requirements." 
CCEEB  commented  that  "(tlhis  item  is 
of  concern  because  air  permits  in 
California  will  typically  include 
requirements  that  are  not  required 
under  Federal  law.  Such  requirements 


'  In  fact,  emission  reductions  used  for  NSR  offset 
purposes  must  be  included  in  an  area's  inventory 
and  attainment  plan  to  be  considered  for  use  as  an 
offset  in  the  first  place.  The  1992  'General 
Preamble  for  the  implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  ("General 
Preamble")  describes  the  planning  requirements  of 
the  Act  as  amended  in  1990.  57  FR  13498  (April 
16,  1992).  The  General  Preamble  addresses  the  issue 
of  the  use  emission  reductions  for  NSR  purposes 
and  how  areas  need  to  ensure  the  use  of  these  does 
not  conflict  with  planning.  The  two  types  of 
planning  actions  that  need  to  reflect  the  use  of 
emission  reduction  credits  are  rate  of  progress  plans 
and  attainment  demonstrations.  See  id.  at  13508- 
509  and  13552-54;  .see  also  1994  Seitz  Memo.  Thus, 
inclusion  of  ERCs  in  required  plans  is  a 
precondition  to  satisfying  the  statutory 
requirements  of  section  173(c)(2),  but  does  not  by 
itself  fulfill  the  statutory  requirements. 

CCEEB  and  WSPA  may  be  taking  their  argument 
one  step  further,  however,  by  implying  that  the 
creation  of  a  growth  allowance  in  an  attainment 
plan  would  enable  a  permitting  authority  to  issue 
permits  that  allow  new  emissions  despite  the 
source's  reliance  on  non-surplus  ERCs.  A  growth 
allowance  is  defined  as  a  "pollutant-specific 
allowance  for  additional  growth  in  any  designated 
nonattainment  area  by  controlling  existing  source 
emissions  beyond  the  amount  of  reduction  required 
to  demonstrate  [reasonable  further  progress]."  57  FR 
13554  (April  16.  1992).  CCEEB  and  WSPA  cannot 
rely  upon  a  growth  allowance  as  a  justification  for 
use  of  non-surplus  ERCs,  however,  as  the  1990  CAA 
amendments  restricted  the  use  of  new  growth 
allowances  with  the  exception  of  areas  that  have 
been  targeted  by  the  administrator,  in  consultation 
with  the  Secretary  of  Housing  and  Urban 
Development  ("HUD"),  for  economic  growth.  Id.; 
see  also  CAA  sections  172(c)(4)  and  173(a)(l)(#). 
Ventura  County  is  not  a  designated  economic 
growth  area. 


are  not  required  by  the  federal  Clean  Air 
Act  and  should  be  considered  surplus  to 
Federal  requirements.  This  item  should 
not  be  listed  in  its  current  form  as  an 
emission  reduction  that  is  required  by 
the  Act."  WSPA  provided  an  almost 
identical  comment. 

Response  4:  We  agree  with  CCEEB 
and  WSPA,  and  modified  item  number 
5  accordingly.  Specifically,  in  the 
updated  interpretation  provided  in  this 
final  action  and  embodied  in  the  MOU, 
we  recognia*  that  the  following 
requirements  contained  in  a  federally 
enforceable  NSR  permit  should  not 
automatically  disqualify  the  emission 
reduction  from  use  as  an  NSR  offset:  (1) 
Requirements  to  make  the  reduction 
federally  enforceable  to  meet  Federal 
creditability  criteria  for  use  of  the 
reduction  as  an  offset  for  new  source 
review  purposes,  or  (2)  requirements  to 
assure  compliance  with  a  state  or  local 
requirement  that  is  not  federally 
enforceable.  This  change  addresses  the 
commentors'  concerns. 

ni.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the 
submitted  rules  comply  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  In  section  110(k)(3)  of  the 
Act,  EPA  is  approving  these  rules  into 
the  California  SIP.8 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  ExecuUve  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


•On  February  13.  2003,  EPA  proposed  to  find 
that  the  California  SIP  was  substantially  inadequate 
due  to  Health  &  Safety  Code  Section  42310(e), 
which  exempts  certain  agricultural  sources  from  all 
permitting  actions,  including  NSR  permitting 
actions.  68  FR  7237.  This  SIP-call.  if  finalized,  will 
not  reactivate  the  sanctions  clock  permanently 
stopped  by  this  final  action. 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  rfequirement 
for  the  State  to  use  voluntary  consensus 
standards  ("VCS"),  EPA  has  no 
authority  to  disapprove  a  SIP 
submission  for  failiue  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  se(i). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
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United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  29,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  18,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(305)  to  read  as 
follows: 

$52,220    Identification  of  plan. 

***** 

(c)*  *  * 

(305)  Amended  regulations  for  the 
following  APCD  were  submitted  on  May 
20,  2002  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rules  10,  26.1.  26.2,  26.3.  26.4, 
26.6.  and  26.11  adopted  on  May  14, 
2002. 


[FR  Doc.  03-4628  Filed  2-27-03;  8:45  am) 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ND-001-0007;  FRL-7453-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
North  Dalcota;  Revisions  to  the  Air 
Pollution  Control  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  approves  revisions  to  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  Governor  of  North 
Dakota  with  a  letter  dated  Jime  21.  2001. 
The  revisions  affect  air  pollution  control 
rules  regarding  general  provisions, 
emissions  of  particulate  matter  and 
fugitives,  exclusions  from  Title  V  permit 
to  operate  requirements,  and  prevention 
of  significant  deterioration.  EPA  will 
handle  separately  direct  delegation 
requests  for  emission  standards  for 
hazardous  air  pollutants  for  soiuce 
categories  and  the  State's  Acid  Rain 
Program.  This  action  is  being  taken 
jmder  section  1 10  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  March  31,  2003. 
ADDRESSES:  Dociunents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hotus  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2405.  Copies  of 
the  Incorporation  by  Reference  material 
at  the  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Enviromnental 
Protection  Agency,  Room  B-108  (Mail 
Code  6102T),  1301  Constitution  Ave., 
NW.,  Washington,  DC  20460.  Copies  of 
the  State  dociunents  relevant  to  this 
action  are  available  at  the  North  Dakota 
Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota,  58504-5264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Environmental  Protection 
Agency,  Region  VIII,  (303)  312-6449. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
EPA. 

L  Background 

On  October  7,  2002  (67  FR  62432), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of  North 
Dakota.  The  NPR  proposed  approval  of. 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  Governor  of 


North  Dakota  with  a  letter  dated  Jime 
21.  2001.  The  revisions  affect  air 
pollution  control  rules  regarding  general 
provisions,  emissions  of  particulate 
matter  and  fugitives,  exclusions  from 
Title  V  permit  to  operate  requirements, 
and  prevention  of  significant 
deterioration.  As  indicated  in  the  NPR, 
the  submittal  also  included  direct 
delegation  requests  for  emission 
standards  for  hazardous  air  pollutants 
for  source  categories  and  the  State's 
Acid  Rain  Program,  which  we  will 
handle  separately. 

The  revisions  being  addressed  in  this 
document  involve  the  following 
chapters  of  the  North  Dakota 
Administrative  Code  (N.D.A.C.):  33-15- 
01  General  Provisions;  33-15-05 
Emissions  of  Particulate  Matter 
Restricted;  33-15-14  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 
Operate,  Title  V  Permit  to  Operate 
(subsection  specific  to  exclusions  bom 
"Title  V  permit  to  operate  requirements 
only);  33-15-15  Prevention  of 
Significant  Deterioration;  and  33-15-17 
Restriction  of  Fugitive  Emissions.  For  a 
detailed  description  of  the  revisions, 
please  refer  to  our  October  7,  2002  NPR 
(62  FR  62432). 

A  brief  summary  of  the  revisior»s  is  as 
follows.  In  the  General  Provisions 
chapter,  the  definition  for  "public 
nuisance"  was  removed  and  changes 
were  made  to  clarify  reporting 
requirements  when  stack  testing  for  air 
contaminant  emissions.  In  the 
Emissions  of  Particulate  Matter 
Restricted  chapter,  the  State 
incorporated  reference  information  trom 
the  Federal  rules.  Also,  the  State 
repealed  its  requirements  for  existing 
infectious  waste  incinerators  because 
these  requirements  are  now  addressed 
in  the  State's  plan  for  the  control  of 
emissions  from  existing  hospital/ 
medical/infectious  waste  incinerators, 
which  was  approved  by  EPA  in  a  May 
13, 1999  Federal  Register  document  (64 
FR  25831).  In  the  Restriction  of  Fugitive 
Emissions  chapter,  the  State  deleted  a 
reference  to  nuisances  and  replaced  it 
with  a  requirement  that  a  source  caimot 
cause  air  pollution  as  defined  in  the 
general  provisions  chapter  (the  State 
believes  that  its  definition  of  "air 
pollution"  covers  nuisances). The  above 
changes  are  consistent  with  Federal 
requirements  and,  therefore,  are 
approvable. 

hi  the  Designated  Air  Contaminant 
Sources,  Permit  to  Construct,  Minor 
Soiuce  Permit  to  Operate,  Title  V  Permit 
to  Operate  chapter,  a  new  subsection 
entitled  "Sotuce  Exclusions  from  Title 
V  Permit  to  Operate  Requirements"  was 
added  to  provide  an  exemption  fi^m  the 
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Title  V  permitting  requirements  for 
certain  gasoline  service  stations,  bulk 
gasoline  plants,  coating  sources, 
printing,  publishing  and  packaging 
operations,  degreasers  using  volatile 
organic  solvents,  and  hot  mix  asphalt 
plants.  Thisjexclusionary  rule  creates 
generic  potential-to-emit  (PTE)  limits  for 
speciHc  source  categories,  and  thereby 
clarifies  which  of  the  sources  within  the 
specific  categories  are  minor  with 
respect  to  the  Title  V  operating  permit 
requirements.  The  rule  does  itot  exclude 
these  certain  sources  from  North 
Dakota's  construction  or  minor  source 
operating  permit  programs.  We  are 
approving  this  new  subsection,  33-15- 
14-07,  under  section  110  of  the  Clean 
Air  Act,  which  allows  us  to  approve 
preconstruction  permit  programs  and 
rules  and  non-title  V  operating  permit 
programs  and  rules. 

In  the  Prevention  of  Significant 
Deterioration  (PSD)  chapter,  the 
definition  of  "significant"  was  updated 
to  match  the  Federal  definition.  In 
addition,  a  provision  was  removed  that 
required  the  North  Dakota  Department 
of  Health  (NDDH)  to  consult  with  an 
impacted  state  prior  to  approving  a  PSD 
source  permit  application  that  will 
consume  more  than  half  of  the  available 
increment  in  the  other  state.  These 
revisions  are  consistent  with  Federal 
requirements  and,  therefore,  are 
approvable. 

II.  Response  to  Comments 

We  received  adverse  comments  from 
the  Dakota  Resource  Council,  submitted 
in  a  letter  dated  November  6,  2002. 
regarding  our  proposed  approval  of  the 
revisions  to  the  North  Dakota  PSD  rule 
(NDAC  33-15-15).  Specifically,  the 
commenter  disagrees  with  our  approval 
of  the  repeal  of  the  provision  that 
required  NDDH  to  consult  with  an 
impacted  state  prior  to  approving  a  PSD 
source  permit  application  that  will 
consume  more  than  half  of  the  available 
increment  in  the  other  state.  It  is  the 
conunenter's  belief  that  removal  of  this 
provision  relaxes  the  SIP  and  is  in 
conflict  with  section  110(a)(2)(D)(i){Il)  of 
the  Clean  Air  Act,  which  requires  SIPs 
to  include  provisions  prohibiting  ar.y 
source  within  a  state  from  emitting  any 
air  pollutant  which  will  interfere  with 
measures  to  prevent  significant 
deterioration  of  air  quality  in  any  other 
state's  applicable  implementation  plan. 
The  commenter  believes  that  we  must 
not  approve  the  removal  of  this 
provision  without  the  State 
demonstrating  that  there  are  other 
provisions  in  the  North  Dakota  SIP  that 
ensure  that  sources  in  North  Dakota  will 
not  interfere  with  other  states'  plans  to 


prevent  significant  deterioration  of  air 
quality. 

We  agree  with  the  need  for  such  a 
demonstration  from  the  State  and 
specifically  requested  it  during  our 
review  of  these  revisions  in  draft  form. 
In  a  November  28,  2000,  letter  from 
Jeffrey  L.  Burgess,  NDDH,  to  Dick  Long, 
EPA  Region  VIII,  the  State  provided 
such  assurances.  Specifically,  the  State 
indicated  that  its  PSD  rules  contain  all 
of  the  notification  requirements  in  the 
Federal  rules  (see  40  CFR  51.166  and  40 
CFR  52.21),  including  notification 
during  the  public  comment  period  to  an 
affected  state  (see  North  Dakota 
Administrative  Code  (NDAC)  33-15- 
15-01. 5.b.).  Although  there  is  no  longer 
a  consultation  requirement,  there  are 
still  requirements  under  North  Dakota's 
PSD  program  for  the  NDDH  to  provide 
notice  to  any  state.  Federal  Land 
Manager,  or  Indian  governing  body 
whose  lands  may  be  significantly 
affected  by  emissions  from  a  proposed 
source  or  modification  (see  NDAC  33- 
15-15-01. 5.b(4)).  This  notification 
usually  takes  the  form  of  a  copy  of  the 
public  notice,  a  copy  of  the  related 
analyses,  and  a  copy  of  the  draft  permit. 
The  affected  parties  then  have  the 
opportunity  during  the  public  comment 
period  to  provide  comments  to  the  , 
NDDH.  The  deletion  of  the  language 
regarding  consultation  with  an  affected 
state  was  made  to  make  the  State  rules 
more  consistent  with  Federal 
requirements  (40  CFR  51.166  and  40 
CFR  52.21  do  not  include  this 
requirement). 

Since  the  revisions  to  this  chapter  are 
consistent  with  Federal  requirements, 
and  the  State  has  demonstrated  that 
there  are  other  provisions  in  the  SIP  to 
ensure  that  sources  in  North  Dakota  will 
not  interfere  with  other  states'  plans  to 
prevent  significant  deterioration  of  air 
quality,  we  believe  the  revisions  are 
approvable. 

m.  Section  110(1) 

Section  110(1)  of  the  Glean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attaiiunent  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  or  any  other 
applicable  requirements  of  the  Act.  The 
North  Dakota  SIP  revisions  that  are  the 
subject  of  this  document  do  not  interfere 
with  the  maintenance  of  the  NAAQS  or 
,  any  other  applicable  requirements  of  the 
Act.  The  SIP  revision  amends  the  State's 
General  Provisions  and  Methods  of 
Measurement  and  these  changes  are 
consistent  with  Federal  requirements 
and  rules.  The  repeal  of  requirements 


for  existing  infectious  waste  incinerators 
does  not  interfere  with  the  maintenance 
of  the  NAAQS  or  any  other  applicable 
requirements  of  the  Act  because  these 
requirements  are  addressed  in  the 
State's  plan  for  the  control  of  emissions 
from  existing  hospital/medical/ 
infectious  waste  incinerators,  which 
was  approved  by  EPA  in  a  May  13,  1999 
Federal  Register  document  (64  FR 
25831).  The  new  rules  that  provide  for 
source  exclusions  from  the  title  V 
permit  to  operate  requirements  are 
consistent  with  EPA's  authority  to 
approve  exclusionary  rules  under 
section  110  of  the  Clean  Air  Act  and  the 
rules  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirements  of  the  Act 
because  they  are  consistent  with  the 
April  14,  1998,  EPA  guidance  from  John 
Seitz,  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards, 
entitled  'Potential  to  Emit  (PTE) 
Guidance  for  Specific  Source 
Categories."  The  update  to  the  State's 
PSD  rules  mirror  the  Federal  rules. 
Finally,  the  State's  removal  of  the  term 
"nuisance"  does  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirements  of  the  Act  since 
nuisances  can  still  be  addressed  under 
the  State's  definition  of  "air  pollution." 


IV.  Final  Action 

EPA  is  approving  North  Dakota's  SIP 
revision,  as  submitted  by  the  Governor 
with  a  letter  dated  June  21,  2001.  The 
revisions  in  the  June  21,  2001  submittal 
which  are  being  approved  in  this 
document  involve  sections  of  the 
following  chapters  of  the  North  Dakota 
Administrative  Code:  33-15-01  General 
Provisions;  33-15-05  Emissions  of 
Particulate  Matter  Restricted;  33-15-14 
Designated  Air  Contaminant  Sources, 
Permit  to  Construct,  Minor  Source 
Permit  to  Operate,  Title  V  Permit  to 
Operate  (specifically,  subsection  33-15- 
14-07,  Source  Exclusions  from  Title  V 
Permit  to  Operate  Requirements);  33- 
15-15  Prevention  of  Significant 
Deterioration;  and  33-15-17  Restriction 
of  Fugitive  Emissions.  The  June  21, 
2001  submittal  also  included  requests 
for  direct  delegation  of  Chapter  33-15- 
21,  Acid  Rain  Program  and  Chapter  33- 
15-22,  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories,  which  are  being  handled 
separately. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  emd  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribfes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  tiie 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  ^ 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agetacy  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  a^ 
defined  by  5  U.S.C.  804(2).   . 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  April  29,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  .not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  11,  2003. 
Max  H.  Dodson, 
Acting  Regional  Administrator.  Region  8. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  JJ— North  Dakota 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(32)  to  read  as 
follows: 


§52.1820    Identification  of  plan. 

***** 

(c)*   *   * 

(32)  The  Governor  of  North  Dakota 
submitted  revisions  to  the  North  Dakota 
State  Implementation  Plan  and  Air 
Pollution  Control  Rules  with  a  letter 
dated  June  21,  2001.  The  revisions 
address  afr  pollution  control  rules 
regarding  general  provisions,  emissions 
of  particulate  matter  and  fugitives, 
exclusions  from  Title  V  permit  to 
operate  requirements,  and  prevention  of 
significant  deterioration. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Podlutioil 
Control  Rules  as  follows:  General 
Provisions  33-15-01-04,  33-15-01-12, 
and  33-15-01-15:  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
04.1;  Designated  Air  Contaminant 
Sources,  Permit  to  Construct,  Minor 
Source  Permit  to  Operate,  Title  V  Permit 
to  Operate  33-15-14-02. 13.b.l,  33-15- 
14-03.1.C,  and  33-15-14-07;  Prevention 
of  Significant  Deterioration  of  Air 
Quality  33-1 5-1 5-01. l.hh  and  33-15- 
15-01.2;  and  Restriction  of  Fugitive 
Emissions  33-15-17-01,  effective  Jime 
1.  2001. 

(B)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
03.1,  repealed  effective  July  12,  2000. 

(FR  Doc.  03-4770  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410,  414,  and  495 

[CMS-120^-F2] 

RIN  0938-AL21 

Medicare  Program;  Physician  Fee 
Schedule  Update  for  Calendar  Year 
2003 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
estimates  used  to  establish  the 
sustainable  growth  rates  (SGRs)  for 
fiscal  years  1998  and  1999  for  the 
purposes  of  determining  futm-e  updates 
to  the  physician  fee  schedule  and 
announces  a  1.6  percent  increase  in  the 
calendar  year  (CY)  2003  physician  fee 
schedule  conversion  factor  (CF)  for 
March  1  to  December  31,  2003.  The 
physician  fee  schedule  CF  from  March 
1  to  December  31,  2003,  will  be 
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$36.7856.  The  anesthesia  CF  for  this 
period  will  be  $17.05.  Any  information 
contained  in  this  final  rule  related  to  the 
CY  2003  physician  or  anesthesia  CFs 
takes  the  place  of  the  information 
contained  in  the  December  31,  2002, 
final  rule.  All  other  provisions  of  the 
December  31,  2002,  final  rule  are 
unchanged  by  this  final  rule. 
DATES:  Effective  date:  This  rule  is 
effective  on  March  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Hartstein,  (410)  786-^539. 
SUPPLEMENTARY  INFORMATION: 

I.  Provisions  of  the  Final  Rule 

In  the  physician  fee  schedule  final 
rule  with  comment  period  published  on 
December  31.  2002  (67  FR  80018), 
following  notice  and  comment,  we 
aimounced  a  4.4  percent  reduction  in 
the  physician  fee  schedule  conversion 
factor  (CF)  for  2003.  As  explained  in  the 
December  31,  2002,  final  rule,  we 
determined  the  4.4  percent  reduction  to 
the  CF  using  the  formula  specified  in 
statute.  We  explained  that  the  statute 
did  not  allow  us  to  use  later,  after  the 
fact,  data  to  revise  estimates  that  were 
used  to  determine  the  sustainable 
growth  rates  (SGRs)  for  fiscal  year  (FY) 
1998  and  FY  1999  for  the  purposes  of 
determining  futiue  updates  to  the 
physician  fee  schedule.  We  further 
indicated  our  preference  for  revising 
these  estimates  and  establishing  a 
positive  update  to  CY  2003  physician 
fee  schedule  rates,  if  the  Congress 
changed  the  law  to  permit  these 
revisions,  and  we  requested  comments 
on  how  physician  fee  schedule  rates 
could  and  should  be  recalculated 
prospectively  in  the  event  that  the 
Congress  provided  the  Department  with 
legal  authority  to  revise  estimates  used 
to  establish  the  SGRs  for  FY  1998  and 
FY  1999  and  the  MVPS  for  1990  through 
1996. 

On  February  13,  2003,  the  Congress 
enacted  the  Consolidated 
Appropriations  Resolution  of  2003 
(CAR).  (Pub.  L.  108-7)  that  was  signed 
into  law  by  the  President  on  February 
20.  2003.  Before  enactment  of  section 
402(a)  of  the  CAR,  section  1848(i)(l)(C) 
of  the  Social  Security  Act  (the  Act) 
precluded  judicial  review  of  "the 
determination  of  conversion  factors 
under  subsection  (d)."  Section  402(a)  of 
the  CAR  amended  section  1848(i)(l)(C) 
of  the  Act  to  preclude  judicial  review  of 
"the  determination  of  conversion  factors 
under  subsection  (d),  including  without 
limitation  a  prospective  redetermination 
of  the  sustainable  growth  rates  for  any 
or  all  previous  fiscal  years."  We  believe 
that  with  this  amendment,  section  1848. 
read  as  a  whole,  now  permits  revision 


of  all  earlier  fiscal  year  SGRs  for  the 
purposes  of  allowing  prospective 
application  of  those  revisions  to  future 
physician  fee  schedule  updates  (that  is. 
to  the  CY  2003  physician  fee  schedule 
update).  Thus,  we  are  now  revising  the 
FY  1998  and  FY  1999  SGRs  for  the 
purposes  of  determining  futiue  updates 
to  the  physician  fee  schedule  including 
a  new  physician  fee  schedule  update 
that  will  apply  from  March  1  to 
December  31.  2003. 

As  we  noted  in  our  final  rule  of 
December  31,  2002,  CMS  believes  the 
estimates  used  to  set  the  SGRs  for  FY 
1998  and  FY  1999  were  6.4  percent 
lower  than  if  after-the-fact,  actual  data 
could  have  been  used,  with  the  greatest 
differences  arising  from  fee-for-service 
enrollment  in  Medicare  and  real  per 
capita  growth  in  the  gross  domestic 
product  (GDP).  The  reasons  for  the 
diff^erences  between  these  estimates  and 
later,  after-the-fact  actual  data  for  1998 
and  1999  are  described  in  more  detail 
below.  We  noted  in  our  December  31, 
2002,  final  rule  that  as  a  result  of  using 
estimates  in  determining  the  SGRs  for 
FY  1998  and  FY  1999,  physicians  would 
receive  lower  payments  for  their 
services  than  if  the  SGRs  and  allowed 
expenditures  for  those  fiscal  years  were 
recalculated  to  reflect  later,  after-the-fact 
actual  data. 

Although  the  estimates  used  to  set  the 
SGRs  for  1998  and  1999  may  have  been 
different  from  later,  after-the-fact  actual 
data,  before  the  enactment  of  section 
402(a)  of  the  CAR,  section  1848  of  the 
Act  did  not  permit  the  SGRs  for  these 
two  fiscal  years  (1998  and  1999)  to  be 
revised  later,  once  "actual"  data,  or 
better  estimated  data  became  available. 

In  addition  to  our  final  rule  of 
December  31.  2002,  we  set  forth  this 
position  in  several  of  our  aimual  notices 
in  previous  years  in  which  we 
announced  the  CF  for  the  coming  year. 
("We  will  not  be  able  to  make 
adjustments  to  the  (1998  and  1999] 
SGRs  based  on  later  data."  64  FR  53394. 
See  also  63  FR  69188.)  These  notices 
indicated  that  section  1848  of  the  Act 
did  not  provide  the  necessary  authority 
to  revise  the  original  estimates  used  to 
establish  the  SGRs  for  FY  1998  and  FY 
1999  for  the  purposes  of  establishing 
physician  fee  schedule  updates  for 
future  years.  We  believe  that  as 
amended  by  the  recently  enacted  CAR, 
section  1848  as  a  whole  now  permits  the 
prospective  redetermination  of  SGRs  for 
these  two  previous  years. 

Section  402(a)  of  the  CAR  added 
language  to  the  "non-reviewability" 
provisions  of  section  1848(i)  of  the  Act. 
Section  402(a)  added  the  phrase 
"including  without  limitation  a 
prospective  redetermination  of  the 


sustainable  growth  rate  for  any  or  all 
previous  fiscal  years"  to  a  non- 
reviewability  provision  that  already 
existed  at  section  1848(i)(l)(c).  Use  of 
the  word  "including"  in  statutory 
language  is  typically  constructed  to 
mean  "including  but  not  limited  to."  In 
other  words,  we  believe  that  the 
Congress  added  the  new  language  as  a 
new,  non-exclusive  example  of  the 
instances  of  non-reviewability  that 
already  exist.  The  example  in  the  added 
phrase  refers  to  a  "prospective 
redetermination  of  the  sustainable 
growth  rate  for  any  or  all  fiscal  years." 
(Emphasis  added).  Prior  to  the 
enactment  of  section  402(a)  of  the  CAR. 
the  substantive  provisions  of  section 
1848  of  the  Act  provided  only  for  the 
prospective  redetermination  of  the  SGR 
for  one  "fiscal  year."  that  "fiscal  year" 
being  FY  2000.  The  Balanced  Budget 
Refinement  Act  of  1999  (BBRA) 
amended  section  1848(f)(3)  of  the  Act  to 
change  the  physician  fee  schedule  to  a 
calendar  year  system  of  calciUating  the 
SGR  beginning  in  "calendar  year"  2000. 
Thus,  we  believe  that  section  402(a) 
demonstrates  the  Congress's  intent  that 
section  1848  as  a  whole  be  read  to 
permit  a  prospective  redetermination  of 
the  SGRs  for  "any  or  all"  "fiscal"  years 
in  the  plinal.  to  wit.  fiscal  years  1998 
and  1999.  in  addition  to  fiscal  year 
2000.  Section  402(a)  of  the  CAR  calls  for 
a  change  in  the  agency's  prior 
interpretation  of  section  1848  of  the  Act 
as  precluding  any  revision  of  the  SGRs 
for  fiscal  years  1998  and  1999  to  permit 
prospective  redetermination  of  SGRs  for 
these  "fiscal  years"  in  addition  to 
existing  authority  for  fiscal  year  2000. 
This  reading  of  section  402(a)  of  the 
CAR  is  consistent  with  the 
congressional  intent  behind  section 
402(a).  The  Conference  Report  for  the 
CAR  notes  that  section  402(a)  is 
intended  to  "[provide]  legal  protection 
for  the  Administration  should  they 
jnake  corrections  to  data  errors  in  the 
physician  payment  formula  for  past 
fiscal  years."  (House  Rpt.  108-10). 

These  prospective  redeterminations 
will  not  have,  and  are  not  intended  to 
have,  any  effect  on  physician  fee 
schedule  payment  rates  for  previous 
years.  (We  are  making  no  further 
revisions  to  the  FY  2000  SGR  because 
section  1848(f)(3)  of  the  Act  expressly 
specifies  that  we  were  to  make  the  final 
revisions  to  the  FY  2000  SGR  on  the 
basis  of  the  best  data  available  to  the 
Secretary  as  of  September  1.  2001. 
Accordingly,  we  made  our  final 
revisions  to  the  FY  2000  SGR  in  a  final 
rule  published  in  the  Federal  Register 
on  November  1.  2001  (66  FR  55319).) 

In  this  final  rule,  we  are  announcing 
that  for  the  purposes  of  determining 


future  physician  fee  schedule  updates,' 
including  the  update  for  2003.  the  SGR 
was  3.2  percent  for  FY  1998  and  4.2 
percent  for  FY  1999.  This  is  a  change  of 
1.7  percentage  points  for  FY  1998  and 
4.5  percentage  points  for  FY  1999.  We 
will  make  no  further  revisions  to  the 
SGRs  for  these  years.  We  are  also 
aimoimcing  a  1.6  percent  increase  to  the 
physician  fee  schedule  CF  that  will 
apply  from  March  1  to  December  31, 
2003.  Therefore,  the  physician  fee 
schediUe  CF  fi'om  March  1  to  December 
31.  2003,  will  be  $36.7856,  an  increase 
of  1.6  percent  ftt)m  the  2002  CF.  The 
anesthesia  CF  for  this  period  will  be 
$17.05.  an  increase  of  2.7  percent  from 
the  2002  anesthesia  CF.  In  our 
December  31.  2002  final  rule  (67  FR 
80032).  we  described  our  calculation  of 
the  2003  physician  fee  schedule  and 
anesthesia  fee  schedule  CFs.  Any 
information  contained  in  this  final  nde 
related  to  the  2003  physician  or  ' 
anesthesia  fee  schedide  CFs  replaces  the 
information  contained  in  the  December 
31.  2002.  final  rule.  Further,  we  are 
making  one  revision  to  our  estimate  of 
the  CY  2002  SGR.  As  described  below, 
we  are  increasing  our  estimate  of  the 
2002  SGR  by  0.2  percentage  points  to 
reflect  the  costs  of  the  new  diabetes  self- 
management  training  benefit.  All  other 
provisions  of  the  December  31.  2002. 
final  rule  are  unchanged  by  this  final 
rule. 

In  the  December  31,  2002.  final  rule, 
we  specifically  requested  comments  on 
the  revision  of  estimates  used  to 
establish  the  Medicare  Volume 
Performance  Standard  from  1990 
through  1996  and  the  SGRs  from  FY 
1998  and  FY  1999.  We  will  respond  to 
any  comments  received  on  these  issues 
in  a  future  Federal  Register  publication. 

n.  Physician  Fee  Schedule  Update 

A.  Calculation  of  the  Physician  Fee 
Schedule  Update 

The  physician  fee  schedule  update  is 
determined  under  a  methodology 
specified  by  statute.  Under  section 
1848(d)(4)  of  the  Act.  the  update  is 


equal  to  the  product  of  1  plus  the 
percentage  increase  in  the  Medicare 
Economic  Index  (MEI)  (divided  by  100) 
and  1  plus  the  update  adjustment  factor. 
For  CY  2003.  the  MEI  is  equal  to  3.0 
percent  (1.030).  The  update  adjustment 
factor  is  now  equal  to  - 1.1  percent 
(0.989).  Section  1848(d)(4)(F)  of  the  Act 
requires  an  additional  -  0.2  percent 
(0.998)  reduction  to  the  update  for  2003. 
Thus,  the  product  of  the  MEI  (1.030), 
the  update  adjustment  factor  (0.989).     . 
and  the  statutory  adjustment  factor 
(0.998)  equals  the  CY  2003  update  of 
1.66  percent  (1.0166).  As  described 
below,  we  are  also  making  an 
adjustment  of  -0.04  percent  to 
maintain  budget  neuti^ity  for  the 
increeise  in  anesthesia  work.  With  the 
budget-neutrality  adjustment,  the 
increase  in  the  physician  fee  schedule 
CF  will  be  1.62  percent  (1.0162). 

B.  The  Update  Adjustment  Factor 

Section  1848(d)  of  the  Act  provides 
that  the  physician  fee  schedule  update 
is  equal  to  the  product  of  the  MEI  and 
an  "update  adjustment  factor."  The 
update  adjustment  factor  is  applied  to 
make  actual  and  target  expenditures 
(referred  to  in  the  law  as  "allowed 
expenditiues")  equal.  Allowed 
expenditures  are  equal  to  actual 
expenditures  in  a  base  period  updated 
each  year  by  the  SGR.  The  SGR  sets  the 
annual  rate  of  growth  in  allowed 
expenditures  and  is  determined  by  a 
formula  specified  in  section  1848(f)  of 
the  Act. 

Under  section  1848(d)(4)(A)  of  the 
Act,  the  physician  fee  schedule  update 
for  a  year  is  equal  to  the  prpduct  of — 
(1)  1  plus  the  Secretary's  estimate  of  the 
percentage  increase  in  the  MEI  for  the 
year,  divided  by  100  and  (2)  1  plus  the 
Secretary's  estimate  of  the  update 
adjustment  factor  for  the  year.  Under 
section  1848(d)(4)(B)  of  the  Act,  the 
update  adjustment  factor  is  equal  to  the 
sum  of  the  following — 

i.  Prior  Year  Adjustment  Component. 
An  amount  determined  by — 

•  Computing  the  difference  (which 
may  be  positive  or  negative)  between 

Table  1 


the  eunount  of  the  allowed  expenditures 
for  physicians'  services  for  the  prior 
year  (the  year  prior  to  the  year  for  which 
the  update  is  being  determined)  and  the 
amoimt  of  the  actual  expenditiues  for 
such  services  for  that  year; 

•  Dividing  that  difference  by  the 
amoimt  of  the  actual  expenditures  for 
such  services  for  that  year;  and 

•  Multiplying  that  quotient  by  0.75. 

ii.  Cumulative  Adjustment 
Component.  An  amount  determined 
by- 

•  Computing  the  difference  (which 
may  be  positive  or  negative)  between 
the  amount  of  the  allowed  expenditures 
for  physicians'  services  fttim  April  1, 
1996,  through  the  end  of  the  prior  year 
and  the  amount  of  the  actual 
expenditures  for  such  services  diuing 
that  period; 

•  Dividing  that  difference  by  actual 
expenditiu^s  for  such  services  for  the 
prior  year  as  increased  by  the 
sustainable  growth  rate  for  the  year  for 
which  the  update  adjustment  factor  is  to 
be  determined;  and 

•^  Multiplying  that  quotient  by  0.33. 

As  explained  above,  we  are  making 
final  prospective  redeterminations  to 
the  FY  1998  and  FY  1999  SGRs  in  this 
final  rule  for  the  piuposes  of 
determining  futvue  physician  fee 
schedule  updates.  We  are  also  making 
prospective  redeterminations  to  allowed 
expenditiires  for  the  period  from  April 
1,  1997,  to  March  31,  1999.  because 
allowed  expenditures  diuing  this  period 
are  affected  by  revisions  to  the  FY  1998 
and  FY  1999  SGRs.  Further,  allowed 
expenditures  in  all  subsequent  periods 
are  based  on  allowed  expenditiu^s  from 
this  period  and  are  also  being 
prospectively  redetermined.  Table  1 
shows  annual  and  cumulative  allowed 
expenditures  for  physicians'  services 
from  April  1. 1996,  through  the  end  of 
the  current  CY,  including  the  transition 
period  to  a  CY  system  that  occurred  in 
1999,  incorporating  the 
redeterminations  we  are  making  to  the 
SGRs  for  FY  1998  and  FY  1999. 


4/1/96-3/31/97  . 
4/1/97-3/31/98  . 
4/1/98-3/31/99  . 
1/1/99-3/31/99  . 
4/1/99-12/31/99 
1/1/99-12/31/99 
1/1/00-12/31/00 
1/1/01-12/31/01 
1/1/02-12/31/02 


Annual 

allowed 

expenditures 

(billion) 


$48.9 
50.5 
52.6 
13.3 
42.1 
55.3 
59.4 
62.0 
67.6 


Cumulative 
allowed 

expenditures 
(biMion) 


$48.9 

99.4 

152.0 

V) 

(^) 

194.1 

253.4 

315.5 

383.1 


FY  or  CY  SGR 
(peroant) 


N/A 

FY  1998=3.2% 
FY  1999=4.2% 
FY  1999=4.2% 
FY  2000=6  9% 
FY  1999/FY  20003 
CY  2000=7.3% 
CY  2001=4.5% 
CY  2002=9.0% 


9570  Federal  Register /Vol.  68.  No.  40 /Friday,  February  28.  2003 /Rules  and  Regulations 


Table  1— Continued 


Period 


1/1/03-12/31/03 


Mncluded  in  $152.0. 
2  Included  in  $194  1. 


Annual 

allowed 

expenditures 

(billion) 


72.8 


Cumulative 
allowed 

expenditures 
(billion) 


455.9 


FY  or  CY  SGR 
(percent) 


CY  2003=7.6% 


3  Note-  Allowed  expenditures  for  the  first  quarter  of  1999  are  based  on  the  FY  1999  SGR  and  allowed  expenditures  for  the  last  ttiree  quarters 
o«  1999  are  based  onthe  FY  2000  SGR  Allowed  expenditures  in  the  first  year  (April  1,  1996,  through  March  31,  1997)  are  eoual  to  actual  ex- 
penditures during  the  year  All  subsequen<  figures  are  equal  to  quarterly  allowed  expenditure  figures  increased  by  the  applicable  SGR.  Cumu- 
Elive  allowed  expenditures  are  equal  to  the  sum  of  annual  allowed  expenditures  We  provide  more  detailed  quarterly  allowed  and  actual  expend- 
iture data  on  our  Web  site  under  the  Medicare  Actuary's  publications  at  the  following  address;  http://www.cms.hhs.gov/stalistics^uary/.  We  ex- 
pect to  update  the  web  site  with  the  most  current  infomiation,  including  our  estimate  of  the  physician  fee  schedule  update  for  2004  on  or  about 
March  1. 


Consistent  with  section  lB48(d)(4)(E) 
of  the  Act.  Table  1  includes  our  final 
revision  of  allowed  expenditures  for 
2001  and  prior  periods,  a  recalculation 
of  allowed  expenditures  for  2002,  and 
our  initial  estimate  of  allowed 
expenditures  for  2003.  We  will  be 
making  further  revisions  to  the  2002  and 
2003  SGRs  and  allowed  expenditures 
later  this  year  through  the  normal 
rulemaking  process.  To  determine  the 


update  adjustment  factor  for  March  1  to 
December  31,  2003,  we  are  using 
ciunulative  allowed  expenditures  from 
April  1,1996,  through  December  31, 

2002,  actual  expenditures  through 
December  31,  2002,  and  the  SGR  for 

2003,  as  well  as  annual  allowed  and 
actual  expenditures  for  2002.  We  are 
using  estimates  of  allowed  expenditures 
for  2002  and  2003  that  will 
subsequently  be  revised  consistent  with 


section  1848(d)(4)(E)  of  the  Act.  Because 
we  are  continuing  to  receive 
expenditiue  data  for  2002,  we  are  using 
ah  estimate  for  this  period.  Any 
differences  between  current  estimates 
and  final  figures  will  be  taken  into 
account  in  determining  the  update 
adjustment  factor  for  futiu«.  years. 

We  are  using  figures  from  Table  1  in 
the  statutory  formula  illustrated  below: 


UAF  = 


Targeto2  -  Actualo2 
Actualo2 


-,    Target4/96.|2/o2  ~Actual4/9^.  12/02  ^  -- 
Actualo2  X  SGR03 


UAF  =  Update  Adjustment  Factor 
Target<)2  =  Allowed  Expenditures  for 
2002  or  $67.6  billion 
Actualo2  =  Estimated  Actual 
Expenditures  for  2002  =  $69.1  billion 


Target  4«6-i2A)2  =  Allowed  Expenditures 
fitjm  4/1/1996— 12/31/2(*)2  = 
$383.1  billion 


Actuali4/96-i2A)2  =  Estimated  Actual 

Expenditures  from  4/1/1996-12/31/ 
2002  =  $381.9  billion 

SGR<,3  =  7.6  percent  (1.076) 


$67.6-$69.1^;^5^$miz$38L9^.33_0.oil 


$69.1 


$69.1x1.076 


Section  1848(d)(4){A)(ii)  of  the  Act 
indicates  that  1  should  be  added  to  the 
update  adjustment  factor  determined 
under  section  1848(d)(4)(B)  of  the  Act. 
Thus,  adding  1  to  -0.011  makes  the 
update  adjustment  factor  equal  to  0.989. 

m.  Medicare  Sustainable  Growth  Rate 

As  discussed  above,  the  SGR  is  an 
annual  growth  rate  that  applies  to 
physicians'  services  paid  for  by 
Medicare.  The  use  of  the  SGR  is 
intended  to  control  growth  in  aggregate 
Medicare  expenditures  for  physicians' 
services.  Payments  for  services  are  not 
withheld  if  the  percentage  increase  in 
actual  expenditures  exceeds  the  SGR. 
Rather,  the  physician  fee  schedule 
update,  as  specified  in  section 
1848(d)(4)  of  the  Act,  is  adjusted  based 


on  a  comparison  of  allowed 
expenditures  (determined  using  the 
SGR)  and  actual  expenditures.  If  actual 
expenditiues  exceed  allowed 
expenditures,  the  update  is  reduced.  If 
actual  expenditures  are  less  than 
allowed  expenditures,  the  update  is 
increased. 

Section  1848(f)(2)  of  the  Act  specifies 
that  the  SGR  is  equal  to  the  product  of 
the  following  foiu-  factors: 

(1)  The  estimated  change  in  fees  for 
physicians'  services. 

(2)  The  estimated  change  in  the 
average  number  of  Medicare  fee-for- 
service  beneficiaries. 

(3)  The  estimated  projected  growth  in 
real  GDP  per  capita. 


(4)  The  estimated  change  in 
expenditiues  due  to  changes  in  law  or 
regulations. 

In  this  final  rule,  we  are  making 
prospective  redeterminations  of  the 
SGRs  for  FY  1998  and  FY  1999  for  the 
purposes  of  determining  future 
physician  fee  schedule  updates, 
including  the  update  for  2003.  We  are 
also  making  a  minor  revision  to  the  SGR 
for  2002. 

A.  Revised  Sustainable  Gmwth  Rate  for 
FY  1998 

The  revised  FY  1998  SGR  is  3.2 
percent.  Table  2  shows  the  estimated 
figures  that  we  used  to  determine  the  FY 
1998  SGR  from  the  October  31,  1997, 
Federal  Register  (62  FR  59263),  and  the 
revised  final  figures. 
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TABLE  2 


Statutory  factors 


Fees 

Enrollment 

Real  Per  Capita  GDP 
Law  and  Regulation  .. 

Total 


10/31/97  esti- 
mate (percent) 


2.3(1.023) 
2.4  (0.976) 
1.1  (1.011) 
0.6(1.006) 


1.5(1.015) 


Revised  final 
(percent) 


2.0(1.020) 

-2.3(0.977) 

3.2(1.032) 

0.3(1.003) 


3.2(1.032) 


Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  FY  1998 

This  factor  was  calculated  as  a 
weighted  average  of  the  FY  1998  fee 
increases  for  the  different  types  of 
services  included  in  the  definition  of 
physicians'  services  for  the  SGR  that 
applied  in  FY  1998.  Medical  and  other 
health  services  paid  using  the  physician 
fee  schedule  accoimted  for 
approximately  91.5  percent  of  total 
allowed  charges  included  in  the  SGR  in 
FY  1998  and  are  updated  using  the  MEI. 
The  weighted  average  of  the  MEI  that 
applied  for  the  calendar  years  included 
in  FY  1998  was  2.2  percent.  ("Incident 
to"  drugs,  which  are  also  included  in 
the  SGR,  are  paid  using  the  average 
wholesale  price  methodology. 
Consistent  with  the  methodology  used 
prior  to  2003,  we  used  the  MEI  as  a 
proxy  for  growth  in  "incident  to"  drug 
prices  for  both  the  FY  1998  and  FY  1999 
SGRs).  Diagnostic  laboratory  tests 
represent  approximately  8.5  percent  of 
Medicare  allowed  charges  included  in 
the  SGR  in  FY  1998.  The  costs  of  these 


tests  are  typically  updated  by  thie  CPI- 
U.  Although  section 
1833(h)(2)(A){ii)(IV)  of  the  Act  required 
a  0.0  percent  update  for  laboratory 
services  for  1998  to  2002,  we  used  a  3.0 
percent  update  for  laboratory  services  in 
1998  to  determine  the  estimated  SGR. 
We  are  now  using  a  0.0  percent  update 
for  laboratory  services  foi:  the  9  months 
of  calendar  year  1998  that  are  included 
in  FY  1998.  The  weighted  average  of  the 
laboratory  update  applied  in  the 
calendar  years  included  in  FY  1998  was 
0.8  percent.  We  determined  a  weighted 
average  of  the  MEI  and  the  laboratory 
updates  that  applied  in  FY  1998  using 
the  following  information: 


Table  3 

Weight 

Update 

MEI 

Laboratory 

Weighted  Average  .... 

0.915 
0.0R5 
1.000 

Z2 
0.8 
2.0 

After  taking  into  account  the  elements 
described  in  table  3,  we  now  estimate 
that  the  weighted-average  increase  in 

Table  4 


fees  for  physicians'  services  in  FY  1998 
under  the  SGR  (before  applying  any 
legislative  adjustments)  was  2.0  percent. 
This  figure  is  0.3  percentage  points 
lower  than  the  estimate  we  made  of  this 
factor  in  the  October  31 ,  1997,  Federal 
Register  (62  FR  59265)  because  of  the 
revision  we  have  made  to  the  update  for 
laboratory  services. 

Factor  2 — ^The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees  for 
FY  1998 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
fee-for-service  enrollees  bom  FY  1997  to 
FY  1998.  Services  provided  to 
Medicare+Choice  (M+C)  plan  enrollees 
are  outside  the  scope  of  the  SGR  and  are 
excluded  from  this  estimate.  Our 
actuaries  have  now  determined  that  the 
average  number  of  Medicare  Part  B  fee- 
for-service  enrollees  actually  decreased 
by  2.3  percent  bom  FY  1997  to  FY  1998. 
Table  4  illustrates  how  this  figure  was 
determined: 


Overall  

Medicare^hoice 

Net 

Percent  Increase 


FY  1998 

36.368  million  

4.463  million  

31.905  million  .'.. 


FY  1999 


36.685  million 
5.510  millton 
31.175  million 
-2.3  percent 


As  we  have  stated  repeatedly,  an 
important  factor  affecting  fee-for-service 
enrollment  is  beneficiary  emtjllment  in 
M+C  plans.  Because  it  is  difficult  to 
estimate  the  size  of  the  M+C  enroUee 
population  before  the  start  of  a  calend^u' 
year,  we  cannot  predict  how  actual 
enrollment  in  M-hC  plans  during  the 
year  will  compare  to  our  Actuary's 
estimates.  Despite  the  difficulty  in 
predicting  these  figures,  the  actual 
decrease  in  Medicare  fee-for-service 
enrollment  of  2.3  percent  was  almost 
identical  to  the  Actuary's  estimate  in 
1997  { -  2.4  percent). 


Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  for 
FY  1998 

Actual  growth  in  real  per  capita  GDP 
fronf  FY  1997  to  FY  1998  was  3.2 
percent  or  2.1  percentage  pmnts  higher 
than  the  1.1  percent  estimate  we  made 
in  1997.  The  large  difference  between 
our  estimate  and  the  actual  growth  in 
real  per  capita  GDP  reflects  the 
difficulty  in  predicting  economic 
growth  before  the  beginning  of  a  year. 


Factor  4 — ^Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  FY  1998  Compared  With 
FY  1997 

The  Balanced  Budget  Act  (BBA)  of 
1997  established  or  changed  coverage 
for  screening  mammography,  colorectal 
cancer  screening,  and  screening  PAP 
smears.  The  BBA  also  included  payment 
provisions  related  to  nurse  practitioners, 
clinical  nurse  specialists  and  physician 
assistants.  Medicare  secondary  payer, 
and  clinical  diagnostic  laboratory 
services.  In  1997.  we  estimated  that  the 
net  cost  of  these  provisions  would 
increase  the  FY  1998  SGR  by  0.6 


9572 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28.  2003 /Rules  and  Regulations 


percent.  Based  on  the  lower  than 
anticipated  expenditures  for  screening 
mammography  and  nurse  practitioners, 
clinical  nurse  specialists  and  physician 
assistants,  we  now  estimate  that  the  net 


cost  of  these  provisions  increased  the 
FY  1998  SGR  by  0.3  percent. 

B.  Revised  Sustainable  Growth  Rate  for 
FY  1999 

The  revised  SGR  for  FY  1999  is  4.2 
percent  for  the  piu-poses  of  determining 

Table  5 


future  physician  fee  schedule  updates. 
Table  5  shows  the  estimated  figures  that 
we  used  to  determine  the  FY  1999  SGR 
from  the  November  2, 1998,  Federal 
Register  (63  FR  59188),  and  the  revised 
final  figures. 


Statutory  factors 


Fees  : 

Enrollment ,. 

Real  Per  Capita  GDP 

Law  and  Regulation 

Total  


11/2/98 
estirruite 
(percent) 


2.1  (1.021) 

-4.3(0.967) 

1.3(1.013) 

0.7(1.007) 


0.3(0.997) 


Revised  final 
(percent) 


2.1  (1.021) 
-1.1  (0.989) 

3.3(1.033) 
-0.1  (0.999) 


4.2(1.042) 


Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  FY  1999 

This  factor  was  calculated  as  a 
weighted  average  of  the  FY  1999  fee 
increases  for  the  different  types  of 
services  included  in  the  definition  of 
physicians'  services  for  the  SGR  that 
applied  in  FY  1999.  Medical  and  other 
health  services  paid  using  the  physician 
fee  schedule  accounted  for 
approximately  92  percent  of  total 
allowed  charges  included  in  the  SGR  in 
FY  1999  and  are  updated  using  the  MEL 
The  weighted  average  of  the  MEI  that 
applied  for  the  calendar  years  included 
in  FY  1999  was  2.3  percent.  Diagnostic 
laboratory  tests  represent  approximately 
8.0  percent  of  Medicare  allowed  charges 
included  in  the  SGR  in  FY  1999.  During 
FY  1999,  section  1833(h)(2)(A)(ii)(IV)  of 
the  Act  required  a  0.0  percent  update  for 
laboratory  services.  We  determined  a 
weighted  average  of  the  MEI  and  the 
laboratory  updates  that  applied  in  FY 
1999  using  the  following  information: 

Table  6 


Weight 

Update 

MEI  

Latx>ratory 

Weighted  Average  .... 

0.920 
0.080 
1.000 

2.3 
0.0 
2.1 

After  taking  into  account  the  elements 
described  in  table  6,  we  now  estimate 
that  the  weighted-average  increase  in 
fees  for  physicians'  services  in  FY  1999 
under  the  SGR  (before  applying  any 
legislative  adjustments)  was  2.1  percent. 
This  figure  is  unchanged  from  our 
original  estimate  of  the  weighted- 
average  increase  in  fees  for  physicians' 
services  in  FY  1999. 


Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees  for 
FY  1999 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
fee-for-service  enrollees  from  FY  1998  to 
FY  1999.  Our  actuaries  have  now 
determined  that  the  average  number  of 
Medicare  Part  B  fee-for-service  enrollees 
(net  of  M+C  enrollees)  actually 
decreased  by  1.1  percent.  Table  7 
illustrates  how  this  figure  was 
determined: 

Table  7 


FY  1998 
(million) 

FY  1999 
(million) 

Overall  

Medicare-t-Cholce 

Net 

36.6a5 

5.510 

31.175 

36.951 

6.109 

30.841 

Percent  Increase  ... 

-1.1 

As  indicated  above,  the  difficulty  in 
predicting  growth  in  M+C  eiuollment 
before  the  beginning  of  the  year  explains 
the  3.2  percentage  point  difiPerence 
between  our  1998  estimate  of  this  factor 
( -  4.3  percent)  and  the  actual  measured 
decrease. 

Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  for 
FY  1999 

Actual  growth  in  real  per  capita  GDP 
from  FY  1998  to  FY  1999  was  3.3 
percent  or  2.0  percentage  points  higher 
than  the  1.3  percent  estimate  we  made 
in  1997.  The  large  difference  between 
our  estimate  and  the  actual  growth  in 
real  per  capita  GDP  reflects  the 
difficulty  predicting  economic  growth 
before  the  beginning  of  a  year. 


Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  FY  1999  Compared  With 
FY  1998 

hi  the  November  2, 1998,  Federal 
Register  (63  FR  59189)  we  increased  the 
SGR  by  0.7  percentage  points  to  reflect 
the  effects  of  the  BBA  on  expenditines 
for  physicians'  services  included  in  the 
SGR.  However,  we  are  now  reducing  the 
SGR  by  0.1  percent  for  savings 
associated  with  BBA  provisions.  These 
savings  are  largely  associated  with  the 
residual  effects  of  the  BBA's  Medicare 
secondary  payer  provisions.  We  are  also 
-removing  the  costs  associated  with 
diabetes  self-management  training  from 
the  FY  1999  SGR  beciause  Medicare 
coverage  associated  with  this  service 
did  not  become  effective  until  2001. 

C.  Revised  Sustainable  Growth  Rate  for 
2002 

Factor  4 — Percentage  Change  in 
Expenditines  for  Physicians'  Services 
Resulting  from  Changes  in  Law  or 
Regulations  in  2002  Compared  to  2001 
Changes 

Based  on  Medicare  data  from  2001, 
we  have  observed  very  little  utilization 
of  diabetes  self-management  training 
services.  However,  we  believe  it  is  likely 
that  utilization  of  this  new  benefit 
increased  in  2002  and  are  including  an 
adjustment  to  the  2002  SGR  for  this 
factor.  This  adjustment  will  increase  the 
law  and  regulation  factor  and  the  total 
SGR  for  2002  by  0.2  percentage  points 
relative  to  the  figures  included  in  the 
December  31 .  2002,  final  rule  (67  FR 
80028).  All  other  factors  included  in  the 
2002  SGR  are  unchanged  at  this  time. 
As  indicated  earlier,  we  expect  to  make 
revisions  to  all  figines  included  in  the 
2002  SGR  for  the  final  time  later  this 
year. 
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IV.  Anesthesia  and  Physician  Fee 
Schedule  Conversion  Factors 


Table  9 — Continued 


The  2003  physician  fee  schedule  CF 
will  be  $36.7856.  The  2003  national 
average  anesthesia  CF  will  be  $17.05. 

The  specific  calculations  to  determine 
the  physician  fee  schedule  and 
anesthesia  CFs  for  2003  are  explained 
below. 

•  Physician  Fee  Schedule  Conversion 
Factor. 

Under  section  1848(d)(1)(A)  of  the 
Act,  the  physician  fee  schedule  CF  is 
equal  to  the  CF  for  the  previous  year 
multiplied  by  the  update  determined 
under  section  1848(d)(4)  of  the  Act.  In 
addition,  section  1848(c)(2)(B)(ii){n)  of 
the  Act  requires  that  changes  to  relative 
value  units  (RVUs)  caimot  cause  the 
amount  of  expenditures  to  increase  or 
decrease  by  more  than  $20  million  from 
the  amoimt  of  expenditures  that  woidd 
have  been  made  if  such  adjustments  had 
not  been  made.  We  implement  this 
requirement  through  a  uniform  budget 
neutrality  adjustment  to  the  CF.  There  is 
one  change  that  will  require  us  to  make 
an  adjustment  to  the  CF  to  comply  with 
the  budget  neutrality  requirement  in 
section  1848(c)(2)(B)(ii)(II)  of  the  Act. 
We  are  making  a  0.04  percent  reduction 
(0.9996)  in  the  CF  to  account  for  the 
increase  in  anesthesia  work  resulting 
from  the  5-year  review. 

We  illustrate  the  calculation  for  the 
2003  physician  fee  schedule  CF  in  table 
8: 

Tables 


Adjustments  for  Work  and  Prac- 
tice Expense  

2003  Update  

Budget-Neutrality  Adjustment:  In- 
crease in  Anesthesia  Work 

2003  Conversion  Factor 


2002  Conversion  Factor 

2003  Update  

Budget-Neutrality  Adjustment:  In- 
crease in  Anesthesia  Work 

2003  Conversion  Factor 


$36.1992 
1.0166 

0.9996 
$36.7856 


•  Anesthesia  Fee  Schedule 
Conversion  Factor. 

As  described  in  the  December  31, 
2002,  final  rule  (67  FR  80032), 
anesthesia  services  do  not  have  RVUs 
like  other  physician  fee  schedule 
services.  For  this  reason,  we  are 
accounting  for  the  changes  to  anesthesia 
work  and  practice  expenses  through  a 
1.6  percent  (1.016)  adjustment  to  the 
anesthesia  fee  schedule  CF.  In  addition, 
we  are  also  applying  the  physician  fee 
schedule  update  and  the  budget 
neutrality  adjustment  for  the  increase  in 
anesthesia  work  that  also  apply  to  the 
physician  fee  schedule  CF.  To 
determine  the  anesthesia  fee  schedule 
CF  for  2003,  we  used  the  following 
figures: 

Table  9 

2002  Conversion  Factor  I   $16.6055 


1.0106 
1.0166 

0.9996 
$17.0522 


V.  Waiver  of  Proposed  Rulemaking  and 
Delay  in  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^uter  and  invite  public  comment  on 
a  proposed  rule.  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authority  imder  which  the  rule  is 
proposed,  and  the  terms  and  substances 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued.  In  addition,  the 
Administrative  Procedure  Act  (APA) 
normally  requires  a  30-day  delay  in  the 
effective  date  of  a  final  rule. 
Furthermore,  the  Congressional  Review 
Act  (CRA)  generally  requires  an  agency 
to  delay  the  effective  date  of  a  major 
rule  by  60  days  in  order  to  allow  for 
congressional  review  of  the  agency 
action. 

We  find  it  unnecessary  to  undertake 
notice-and-comment  rulemaking  prior 
to  implementation  of  the  revisions 
contained  in  this  final  rule.  The 
revisions  in  this  final  rule  constitute 
technical  corrections  to  the  final  rule 
pubhshed  on  December  31,  2002,  which 
are  necessary  in  order  to  implement  the 
Congress's  decision  to  confer  authority 
for  CMS  to  make  prospective 
redeterminations  of  the  SGRs  for  the  FY 
1998  and  FY  1999  but  do  not  otherwise 
change  the  policies  announced  in  the 
final  rule.  In  the  December  31.  2002, 
final  rule  we  expressly  indicated  that 
we  would  make  these  changes  in  the 
event  that  the  Congress  conferred  the 
requisite  authority  upon  the  agency 
prior  to  the  March  1,  2003,  effective  date 
of  the  rule.  Accordingly,  because  this 
final  rule  simply  makes  technical 
modifications  to  a  final  rule  that  has 
previously  gone  through  notice-and- 
comment  rulemaking,  we  do  nof  believe 
that  this  final  rule  is  subject  to  notice- 
and-comment  or  the  30-day  delay  in  the 
effective  date  under  the  APA.  Even  if 
this  rule  were  something  other  than  a 
technical  correction  or  amendment  to 
the  final  rule  published  on  December 
31,  2002,  we  believe  good  cause  would 
exist  imder  the  APA  to  waive  the 
requirements  of  notice-and-comment 


rulemaking  and  the  30-day  delay  in  the 
effective  date. 

As  indicated  above,  on  December  31, 
2002,  we  announced  that,  effective 
March  1,  2003,  Medicare  physician  fee 
schedule  rates  would  be  reduced  by  an 
average  of  4.4  percent.  We  indicated  in 
our  December  31,  2002,  final  rule  (67  FR 
79966)  that  the  4.4  percent  reduction 
would  be  inappropriate  because  it 
would  occuj  under  a  statutory' 
methodology  that  did  not  allow  us  to 
reflect  actual,  after-the-fact  data  from 
earlier  years  in  the  determination  of  the 
SGR  and  allowed  expenditvues.  We 
stated  the  Department  was  unable  to 
revise  those  estimates  without  further 
congressional  action.  ("The  Department 
intends  to  work  closely  with  Congress  to 
develop  legislation  that  could  permit  a 
positive  update,  and  hopes  that  such 
legislation  can  be  passed  before  the 
negative  update  takes  effect."  Since  we 
published  the  December  31,  2002,  final 
rule,  as  described  above,  the  Congress 
has  taken  action  that  evinces  the 
Congress's  intent  to  permit  revisions  of 
all  prior  FY  SGRs  for  the  purposes  of 
allowing  for  prospective  application  of 
those  revisions  to  future  physician  fee 
schedule  updates  (that  is,  to  the  2003 
physician  fee  schedule  update.) 

To  go  through  further  notice-and- 
comment  rulemaking  at  this  time  woidd 
be  lumecessary,  impracticable,  and 
contrary  to  the  public  interest  because, 
in  our  December  31,  2002,  final  rule  we 
unequivocally  expressed  o\xi  intent  to 
prospectively  redetermine  the  SGRs  for 
FYs  1998  and  1999  in  order  to  establish 
the  2003  CF.  "Because  the  Department 
would  adopt  a  change  in  the  formula 
that  determines  the  physician  update  if 
the  law  permitted  it,  we  have  examined 
how  proper  adjustments  to  past  data 
could  result  in  a  positive  update."  To  go 
through  notice-and-comment 
rulemaking  at  this  point,  when  we  have 
already  stated  unequivocally  our  intent 
to  recompute  the  CF  for  2003  if  ihe 
Congress  were  to  act  to  permit  a 
prospective  redetermination  of  the  SGRs 
for  fiscal  years  1998  and  1999,  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

Because  the  Department  wished  to 
make  changes  to  ihe  physician  fee 
schedule  update  promptly  in  the  event 
that  the  Congress  acted  legislatively,  our 
December  31.  2002,  final  rule 
specifically  requested  public  comment 
on  revisions  to  the  estimates  that  were 
used  to  establish  the  FY  1998  and  FY 
1999  SGRs,  if  the  statute  were  to  be 
amended  to  provide  us  with  this 
authority.  Because  we  have  already 
requested  public  comments  on  the 
issues  included  in  this  final  rule,  we     • 
believe  it  is  uimecessary  and  contrary  to 
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the  public  interest  to  engage  in  furtlier 
notice-and-comment  rulemaking. 

The  comment  period  for  the 
December  31,  2002,  rule  has  not  yet 
closed,  but  in  the  event  we  receive  any 
comments  in  response  to  our  December 
31,  2002,  final  rule,  we  will  address 
them  in  a  subsequent  publication  in  the 
Federal  Register.  No  comments  have 
been  received  to  date. 

Further,  we  believe  engaging  in 
notice-and-comment  rulemaking  and 
delaying  the  effective  date  of  this  final 
rule  would  be  contrary  to  the  public 
interest  because  the  Congress 
specifically  sought  to  avert  the  negative 
update  to  the  physician  fee  schedule  for 
2003  that  we  announced  on  December 
31,  2002,  by  enacting  a  law  conferring 
upon  CMS  the  authority  to  reflect 
actual,  after-the-fact  data  from  earlier 
fiscal  years  in  the  determination  and 
allowed  expenditures  for  the  purposes 
of  determining  future  physician  fee 
schedule  updates:  the  very  authority,  as 
previously  stated  in  the  Federal 
Register,  that  we  would  need  to  revise 
our  prior  estimates  of  the  FY  1998  and 
FY  1999  SGRs  to  avoid  the  4.4  percent 
reduction  in  rates  on  March  1  and 
establish  a  1.6  percent  increase  in  the 
physician  fee  schedule  CF.  Any  delay  in 
implementation  of  this  1.6  percent 
increase  would  be  contrary  to  the  public 
interest  of  the  CAR  and  would  run 
precisely  counter  to  the  intent  of  the 
Congress  in  enacting  section  402(a]  of 
the  CAR  to  enable  CMS  to  "make 
corrections  to  data  errors  in  the 
physician  payment  formula  for  past 
fiscal  years."  [See  House  Rpt,  108-10). 
Moreover  a  delay  in  enacting  this  final 
rule  could  adversely  affect  the  prbvision 
of  services  to  Medicare  beneficiaries 
because  any  delay  in  implementation  of 
the  payment  increases  for  physician 
services  provided  under  the  Medicare 
program  may  have  an  adverse  impact  on 
Medicare  beneficiaries'  access  to 
important  healthcare  services. 

Finally,  we  also  note  that  notice-and- 
comment  rulemaking  is  not  required  in 
this  instance  because  section  1871(b)(2) 
of  the  Act  provides  that  when  an 
effective  date  is  within  150  days  of 
enactment  of  a  law,  the  notice-and- 
comment  requirement  does  not  apply. 

With  respect  to  the  requirement  of  a 
60-day  delay  in  the  effective  date  of  any 
final  rule  pursuant  to  the  CRA,  see  5 
U.S.C.  section  801,  the  CRA- provides 
that  the  60-day  delayed  effective  date 
shall  not  apply  to  any  rule  "which  an 
agency  for  good  cause  finds  *   *   *  that 
notice  and  public  procedure  thereon  are 
impracticable,  urmecessary,  or  contrary 
to  the  public  interest"  (5  U.S.C.  section 
808(2)).  For  the  reasons  set  forth  above, 
we  believe  that  additional  notice-and- 


comment  rulemaking  on  this  subject 
would  be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest. 
Therefore,  we  do  not  believe  that  the 
CRA  requires  a  60-day  delay  in  the 
effective  date  of  this  final  rule. 
Moreover,  the  Congress  had  60  days  to 
review  the  December  31,  2002,  final 
rule.  The  Congress  responded  to  that 
final  rule  by  enacting  a  law  to  clarify  the 
fee  schedule  update  mechanism 
described  and  set  forth  in  the  December 
31,  2002,  final  rule.  Because  we  are 
incorporating  this  very  statutory 
clarification  as  the  basis  for  this  new 
final  rule,  we  believe  it  would  be 
contrary  to  the  CRA  and  the  public 
interest  to  provide  yet  another  60-day 
review  period  under  the  CRA. 

VI.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and  record 
keeping  requirements.  Consequently,  it 
does  not  need  review  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995. 

VII.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16,  1980,  Pub.  L.  96-354). 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4),  and 
Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
reassigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
must  be  prepared  for  final  rules  with 
economically  significant  effects  (that  is, 
a  final  rule  that  would  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  in  any  1  year,  or  would 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities).  We  estimate  that  the 
changes  to  the  physician  fee  schedule 
update  will  increase  Medicare 
expenditures  for  physicians'  services  by 
$1.1  billion  in  FY  2003,  $2.0  billion  in 
FY  2004  and  $2.8  billion  in  FY  2005  or 


an  estimated  $15.7  billion  over  5  years 
and  $49.6  billion  over  ten  years. 
Therefore,  this  rule  is  considered  to  be 
a  major  rule  because  it  is  economically 
significant,  and,  thus,  we  have  prepared 
a  regulatory  impact  analysis. 

The  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  statement 
in  support  of  the  objectives  underlying 
the  action  being  taken,  the  kinds  and 
number  of  small  entities  the  rule  affects, 
and  an  explanation  of  any  meaningful 
options  that  achieve  the  objectives  with 
less  significant  adverse  economic 
impact  on  the  small  entities. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  final  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  riual 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  With  the  exception  of  hospitals 
located  in  certain  New  England 
counties,  for  purposes  of  section  1102(b) 
of  the  Act,  we  define  a  small  rural 
hospital  as  a  hospital  that  is  located 
outside  a  Metropolitan  Statistical  Area 
or  New  England  County  Metropolitan 
Area  (NECMA)  and  has  fewer  than  100 
beds. 

For  purposes  of  the  RFA.  physicians, 
non-physician  practitioners,  and 
suppliers,  are  considered  small 
businesses  if  they  generate  revenues  of 
$8.5  million  or  less.  Approximately  96 
percent  of  physicians  are  considered  to 
be  small  entities.  There  are  about 
700,000  physicians,  other  practitioners 
and  medical  suppliers  that  receive 
Medicare  payment  under  the  physician 
fee  schedule. 

Section  202  of  the  Unfunded    ' 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
final  rule  will  not  result  in  any 
unfunded  mandates  for  State,  local  or 
tribal  governments  or  the  private  sector, 
as  defined  by  section  202. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  examined  this  final  rule  in 
accordance  with  Executive  Order  13132 


s 
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and  have  determined  that  this 
regulation  would  not  have  any 
significant  impact  on  the  rights,  roles,  or 
responsibilities  of  State,  local,  or  tribal 
governments. 

We  have  prepared  the  following 
analysis,  which  together  with  the  rest  of 
this  preamble  meets  all  assessment 
requirements.  It  explains  the  rationale 
for,  and  purposes  of,  the  rule,  details  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measiues 
we  are  using  to  minimize  the  burden  on 
small  entities.  As  indicated  elsewhere, 


we  are  increasing  the  physician  fee 
schedule  CF  for  March  1  to  December 
31.  2003.  by  1.6  percent.  The  provisions 
of  this  rule  are  changing  only  Medicare 
payment  rates  for  physician  fee 
schedule  services,  and  are  not  imposing 
any  new  regulatory  requirements  that 
will  impose  a  burden  on  small  entities. 
Table  10  shows  the  average  change  in 
Medicare  payment  by  specialty.  It 
shows  the  impact  of  changes  in  RVUs, 
the  physician  fee  schedule  update,  the 
combined  impact,  and  includes  the 
effect  of  corrections  made  to  the  RVUs 


for  several  procedure  codes.  The  table  is 
analogous  to  Table  24  in  the  December 
31,  2002,  final  rule  (67  FR  80037)  but 
includes  the  revised  physician  fee 
schedule  update.  The  tables  reflect 
application  of  the  revised  CF  for  the  full 
calendar  year.  However,  because  the 
increased  CF  is  only  in  effect  from 
March  1  to  December  31,  2003,  the 
actual  impacts  will  be  somewhat  less 
than  those  shown  here. 

BILUNG  CODE  4120-01-l> 


'^^ 


9576 


Federal  Register / Vol.  68,  No.  40 /Friday,  February  28.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Rules  and  Regulations 


9577 


Table  10 

Estimated  Impact  All  Changes 

on  Total  Medicare  Allowed  Charges 

by  Specialty 


Category 

Physicians: 

ALLERGY/IMMUNOLOGY 

ANESTHESIOLOGY 

CARDIAC  SURGERY 

CARDIOLOGY 

CLINICS 

DERMATOLOGY 

EMERGENCY  MEDICINE 

ENDOCRINOLOGY 

FAMILY  PRACTICE 

GASTROENTEROLOGY 

GENERAL  PRACTICE 

GENERAL  SURGERY 

GERIATRICS 

HEMATOLOGY/ONCOLOGY 

INFECTIOUS  DISEASE 

INTERNAL  MEDICINE 

INTERVENTIONAL  RADIOLOGY 

NEPHROLOGY 

NEUROLOGY 

NEUROSURGERY 

OBSTETRICS/GYNECOLOGY 

OPHTHALMOLOGY 

ORTHOPEDIC  SURGERY 

OTOLARNGOLOGY 

PATHOLOGY 

PEDIATRICS 

PHYSICAL  MEDICINE 

PLASTIC  SURGERY 

PSYCHIATRY 

PULMONARY  DISEASE 

RADIATION  ONCOLOGY 

RADIOLOGY 


Medicare  5  Year      Physician 

Allowed  ~  Review/     Fee 

Charges  RVU  Schedule 

($  in  Billions)  Changes  Update      Total 


0.14 

2% 

1.6% 

3% 

1.24 

1% 

1.6% 

3% 

0.28 

-1% 

1.6% 

0% 

4.75 

1% 

1.6% 

3% 

2.57 

0% 

1.6% 

2% 

1.55    ' 

-4% 

1.6% 

-2% 

1.17 

0% 

1.6% 

1% 

0.21 

0% 

1.6% 

2% 

3.43 

0%  • 

1.6% 

2% 

1.34 

-1% 

1.6% 

1% 

0.84 

0% 

1.6% 

2% 

1.98 

0% 

1.6% 

1% 

0.08 

0% 

1.6% 

1% 

0.95 

2% 

1.6% 

3% 

0.28 

-1% 

1.6% 

1% 

6.77 

0% 

1.6% 

2% 

0.14 

-1% 

1.6% 

1% 

1.09 

-4% 

1.6% 

-2% 

0.91 

2% 

1.6% 

4% 

0.38 

-1% 

1.6% 

1% 

0.48 

1% 

1.6% 

3% 

3.86 

-1% 

1.6% 

1% 

2.40' 

-2% 

1.6% 

0% 

0.66 

0% 

1.6% 

1% 

0.69 

0% 

1.6% 

2% 

0.05 

1% 

1.6% 

2% 

0.49 

2% 

1.6% 

4% 

0.25 

0% 

1.6% 

2% 

1.00 

-1%  . 

1.6% 

1% 

1.12 

1% 

1.6% 

2% 

0.81 

1% 

1.6% 

3% 

3.47      . 

1% 

1.6% 

3% 

RHEUMATOLOGY 

0.30 

0% 

1.6% 

2% 

THORACIC  SURGERY 

0.43 

-1% 

1.6% 

1% 

.    UROLOGY 

1.36 

2% 

1.6% 

4% 

VASCULAR  SURGERY 

0.37 

1% 

1.6% 

3% 

Other  Practitioners: 

c 

AUDIOLOGIST 

0.02 

3% 

1.6% 

4% 

CHIROPRACTOR 

0.50 

-1% 

1.6% 

1% 

CLINICAL  PSYCHOLOGIST 

0.40 

0% 

1.6% 

2% 

CLINICAL  SOCIAL  WORKER 

0.23 

-1% 

1.6% 

1% 

NURSE  ANESTHETIST 

0.38 

1% 

1.6% 

3% 

NURSE  PRACTITIONER                   ' 

0.30 

0% 

1.6% 

1% 

OPTOMETRY 

0.54 

-1% 

1.6% 

1%      • 

PHYSICAUOCCUPATIONAL  THERAPY 

0.61 

2% 

1.6% 

4% 

PHYSICIANS  ASSISTANT 

0.23 

-1% 

1.6% 

1% 

« 

PODIATRY 

1.17 

0% 

1.6% 

1% 

Suppliers: 

- 

DIAGNOSTIC  TESTING  FACILITY 

0.51 

4% 

1.6% 

5% 

INDEPENDENT  LABORATORY 

0.43 

4% 

1.6% 

5% 

PORTABLE  X-RAY  SUPPLIER 

0.07 

4% 

1.6% 

6% 

ALL  OTHER 

0.29 

-1% 

1.6% 

0% 

All  PHYSICIAN  FEE  SCHEDULE 

53.53 

0% 

1.6% 

2% 

Table  11  shows  the  difference 
between  2002  and  2003  payment  rates 
(March  1  to  December  31)  for  selected 
high  volume  procediu«s.  This  table 
shows  the  combined  impact  of  changes 
in  RVUs  and  the  physician  fee  schedule 


update  on  total  payment  for  each 
procedure.  The  table  is  analogous  to 
Table  25  in  the  December  31,  2002,  final 
rule  (67  FR  80037)  with  the  revised 
physician  fee  schedule  update.  There 
are  separate  coliunns  that  show  the 


change  in  the  facility  rates  and  the 
nonfacility  rates.  For  an  explanation  of 
facility  and  non-facility  practice 
expense  refer  to  §  414.22(b)(5)(i). 
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Table  1 1 

Impad  of  Final  Rule  and  Physician  Fee  Schedule  Update 

on  Medicare  Payment  for  Selected  Procedures 


HCPCS 

11721 

17000 

27130 

27236 

27244 

27447 

33533 

35301 

.43239 

45385 

66821 

66984 

67210 

71010 

71020 

76091 

76091 

76092 

76092 

77427 

78465 

88305 

90801 

90806 

90807 

90862 

90921 

90935 

92004 

92012 

92014 

92980 

92982 

93000 

93010 

93015 


• 

Non-Facility 

Facility 

<y. 

MOD 

DESC 

Old 

New 

%  Change 

Old 

New        Change 

Debhde  nail.  6  or  more 

$  36.92 

$  37.52 

-.     ■       2% 

$    28.96 

29.06 

0% 

Destroy  benign/premlg  lesion 

$  62.62 

$  61.43 

-2%. 

32.94 

33.11 

1% 

Total  hip  arthroplasty 

N/A 

N/A 

N/A 

1.452.31 

$1,343.41 

-7% 

Treat  thigh  fracture 

N/A 

N/A 

N/A 

1,113.85 

$1,068.99 

-4% 

Treat  thigh  fracture 

N/A 

N/A 

N/A 

1,137.38 

$1,155.44 

2% 

Total  knee  arthroplasty 

N/A 

N/A 

N/A 

'  1,514.21 

$1,445.67 

-5% 

CABG,  artenal.  single 

N/A 

N/A 

N/A 

1,827.34 

$1,799.18 

-2% 

Rechanneling  of  artery 

N/A 

N/A 

f^A 

1.061.36 

$1,073.77 

1% 

Upper  Gl  endoscopy,  biopsy 

$354.75 

$337.69 

-5% 

154.93 

155.97 

1% 

Lesion  removal  colonoscopy 

$571.22 

$545.53 

-4% 

287.78 

290.61 

1% 

After  cataract  laser  surgery 

$229.50 

$229.17 

0% 

213.94 

212.99 

0% 

Cataract  surg  w/iol.  1  stage 

N/A 

N/A 

N/A 

669.32 

670.60 

0% 

Treatment  of  retinal  lesion 

$603.08 

$604.39 

0% 

546.61 

548.47 

0% 

26 

Chest  x-ray 

$     9.05 

$     9.20 

2% 

9.05 

9.20 

2% 

26 

Chest  x-ray 

$  11.22 

$  11.04 

-2% 

11.22 

11.04 

-2% 

Mammogram,  both  breasts 

$  90.50- 

$  94.17 

4% 

N/A 

N/A 

N/A 

26 

Mammogram,  both  breasts 

$  43.44 

$  44.14 

2% 

43.44 

44.14 

2% 

Mammogram,  saeentng 

$  81.81 

$  82.77 

1% 

N/A 

N/A 

N/A- 

26 

Mammogram,  screening 

$  35.48 

$  36.05 

2% 

35.48 

36.05 

2% 

Radiation  U  management.  x5  ' 

$167.96 

$168.11 

0% 

167.96 

168.11 

0% 

26 

Heart  image  (3d),  multiple 

$  74.93 

$  75.41 

1% 

74.93 

75.41 

1% 

26 

Tissue  exam  by  pathologist 

$  40.54 

$  40.83 

1% 

40.54 

40.83 

1% 

Psy  dx  interview 

$144.80 

$148.98 

3% 

137.19 

140.52 

2% 

Psybt.  off.  45-50  min 

$  95.93 

$  96.38 

0% 

91.22 

92.70 

2% 

Psybt.  off.  45-50  min  vtle&m 

$103.53 

$102.63 

-1% 

98.82 

100.06 

1% 

t 

Medication  management 

$  51.04 

$  50.76 

-1% 

46.33 

47.82 

3% 

ESRD  related  services,  month 

$273.30 

$26226 

-4% 

273.30 

262.28 

-4% 

Hemodialysis,  one  evaluation 

N/A 

N/A 

N/A 

76.38 

71.36 

-7% 

• 

Eye  exam,  new  patient 

$123.44 

$123.60 

0% 

87.96 

88.29 

0% 

Eye  exam  established  pat 

$  61.18 

$  61.43 

0% 

35.84 

36.05 

1% 

Eye  exam  &  treatment 

$  91.22 

$  90.86 

0% 

58.64 

58.86 

0% 

Insert  intracoronary  stent 

N/A 

N/A 

N/A 

790.59 

800.45 

1% 

Coronary  artery  dilation 

N/A 

N/A 

N/A 

584.26 

594.46 

2% 

Electrocardiogram,  complete 

$  25.34 

$  26.12 

3% 

N/A 

N/A 

N/A 

Electrocardiogram  report 

$     9.05 

$     8.83 

-2% 

9.05 

$ 

8.83 

-2% 

Cardiovascular  stress  test 

$  99.91 

$104.10 

4% 

N/A 

N/A 

t^A 
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93307  26        Echo  exam  of  heart 

93510  26       Left  heart  catheterization   . 

98941  Chiropractic  manipulation 

99202  Office/outpatient  visit,  new 

99203  Office/outpatient  visit,  new 

99204  Office/outpatient  visit  new 

99205  Office/outpatient  visit,  new 

9921 1  Office/outpatient  visit,  est 

99212  Office/outpatient  visit,  est 

99213  Office/outpatient  visit,  est 

99214  Office/outpatient  visit,  est 

99215  Office/outpatient  visit,  est 

99221  Initial  hospital  care 

99222  Initial  hospital  care 

99223  Initial  hospital  care 

99231  Subsequent  hospital  care 

99232  Subsequent  hospital  care 

99233  Subsequent  hospital  care 
99236  Observ/hosp  same  date 

99238  Hospital  discharge  day 

99239  Hospital  discharge  day 

99241  Office  consultation 

99242  Office  consultation 

99243  Office  consultation 

99244  Office  consultation 

99245  Office  consultation 

99251  Initial  inpatient  consult 

99252  Initial  inpatient  consult 

99253  Initial  inpatient  consult 

99254  Initial  inpatient  consult 

99255  Initial  inpatient  consult 

99261  Follow-up  inpatient  consult 

99262  Follow-up  inpatient  consult 

99263  Foltow-up  inpatient  consult 

99282  Emergency  dept  visit 

99283  Emergency  dept  visit 

99284  Emergency  dept  visit 

99285  Emergency  dept  visit 

99291  Critical  care,  first  hour 

99292  Critical  care,  addl  30  min 

99301  Nursing  facility  care 

99302  Nursing  facility  care 

99303  Nursing  facility  care 

9931 1  Nursing  fac  care,  sut>seq 

99312  Nursing  fac  care,  subseq 


$  48.14 

$  48.19 

0% 

48.14 

48.19 

0% 

$230.59 

$231.38 

0% 

'230.59 

231.38 

0% 

$  35.48 

$  35.68 

1% 

31.13 

31.27 

0% 

$  61.54 

$62.54 

2% 

45.61 

45.98 

1% 

$  91.95 

$  92.70 

1% 

69.50 

70.26 

1% 

$■130.68 

$132.06 

1% 

102.81 

103.74 

1% 

$166.15 

$168.48 

Wo 

136.47 

137.58 

1% 

$  20.27 

$  20.60 

2% 

8.69 

8.83 

2% 

$  36.20 

$  36.42 

1% 

23.17 

23.17 

0% 

$  50.32 

$  51.13 

2% 

34.03 

34.56 

2% 

$  78.91 

$  79.82 

1% 

56.11 

56.65 

1% 

$115.84 

$116.98 

1% 

90.50 

91.23 

1% 

N/A 

N/A 

N/A 

65.16 

65.85 

1% 

N/A 

N/A 

N/A 

108.24 

109.25 

1% 

N/A 

N/A 

N/A 

150.95 

151.92 

1% 

N/A 

N/A 

t^A 

32.58 

32.74 

0% 

N/A 

N/A 

N/A 

53.57 

54.07 

1% 

N/A 

,  N/A 

N/A 

V6.38 

76.88 

1% 

f^A 

N/A 

f^A 

214.66 

216.67 

1% 

N/A 

N/A 

N/A 

66.24 

69.16 

4% 

N/A 

N/A 

N/A 

90.86 

93.80 

3% 

$  47.06 

$  47.45 

1% 

33.30 

33.11 

-1% 

$  87.24 

$  88.29 

1% 

68.05 

68.05 

0% 

$115.84 

$116.61 

1% 

90.14 

90.49 

0% 

$164.34 

$165.90 

1% 

133.58 

134.27 

1% 

$212.85 

$215.20 

1% 

177.01 

177.67 

0% 

N/A 

N/A 

N/A 

34.75 

34.95 

1% 

N/A 

N/A 

N/A 

69.86 

70.26 

1% 

N/A 

N/A 

N/A 

95.20 

96.01 

1% 

U/A 

N/A 

N/A 

136.83 

137.95 

1% 

N/A 

N/A 

N/A 

188.60 

189.81 

1% 

N/A 

N/A 

N/A 

21.72 

22.07 

2% 

N/A 

N/A 

N/A 

43.44 

43.77 

1% 

N/A 

N/A 

N/A 

64.80 

65.11 

0% 

N/A 

N/A 

N/A 

26.43 

26.85 

2% 

N/A 

N/A 

N/A 

59.37 

60.33 

2% 

N/A 

N/A 

N/A 

92.67 

94.17 

2% 

N/A 

N/A 

N/A 

144.80 

146.77 

1% 

$208.87 

$210.05 

1% 

198.37 

200.11 

1% 

$108.24 

$107.78 

0% 

98.82 

100.06 

1% 

$  70.23 

$  71.00 

1% 

60.09 

61.06 

2% 

$  95.57 

$  96.75 

1% 

80.72 

81.30 

1% 

$118.73 

$119.92 

1% 

100.27 

101.16 

1% 

$  40.18 

$  40.83 

2% 

30.05 

30.53 

2% 

$  61.90 

$  62.54 

1% 

49.95 

50.40 

1% 
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99313 

Nursing  ^  care,  subseq 

$  84.34 

$  85.71 

2% 

70.95       ! 

(      71.73 

1% 

99348 

Home  visit,  est  patient 

$  73.85 

$  74.31 

1% 

N/A 

N/A 

N/A 

99350 

Home  visit,  est  patient 

$166.52 

$167.74 

1% 

N/A 

N/A 

N/A 

G0008 

Admin  influenza  vims  vac 

$     3.98 

$     7.72 

04% 

N/A 

N/A 

N/A 

G0009 

Admin  pneumococcal  vaccine 

$     3.98 

$     7.72 

94% 

N/A 

N/A 

N/A 

G0010 

Admin  hepatitis  b  vaccine 

$     3.98 

$     7.72 

94% 

N/A 

N/A 

N/A 

MLUNO  COOE  412IM>1-C 

Impact  on  Beneficiaries 

We  do  not  believe  that  any  problems 
regarding  beneficiary  access  to  care  will 
result  from  changes  in  this  rule. 
Moreover,  it  is  possible  that  potential 
problems  regarding  beneficiary  access  to 
care  that  could  have  resulted  from  the 
4.4  percent  reduction  contained  in  the 
December  31.  2002,  final  rule  (67  FR 
79966)  will  be  alleviated  by  the  increase 
in  payment  being  announced  in  this 
rule.  Nevertheless,  we  believe  it  remains 
important  to  continue  our  efforts  to 
monitor  beneficiary  access  to  care. 

Any  change  in  Medicare  payments 
will  have  an  impact  on  beneficiary  cost- 
sharing.  If  the  4.4  percent  reduction 
were  to  go  into  effect  and  beneficiary 
access  to  care  were  reduced,  it  is 
possible  that  beneficiaries  would  have 
lower  coinsurance  costs  but  might  have 
problems  with  access  to  services  (for 
example,  whether  physicians  continue 
to  see  existing  or  new  Medicare 
beneficiaries).  Because  we  do  not  know 
the  impact  of  the  4.4  percent  reduction 
on  beneficiary  access  to  care,  it  is 
difficult  to  estimate  the  effect  on  out-of- 
pocket  costs.  Assuming  beneficiary 
access  to  care  were  unaffected,  we 
estimate  that  the  increase  in  the  1.6 
percent  increase  in  the  CF  compared  to 
a  4.4  percent  reduction  would  increase 
beneficiary  coinsurance  liabilities  by 
approximately  $300  million  in  FY  2003 
or  about  $80  million  more  than  if  the 
rates  applied  in  2002  remained  in  effect 
for  the  remainder  of  2003.  Some  of  the 
increased  costs  of  beneficiary 
coinsurance  may  be  incurred  by  the 
many  policies  that  supplement 
Medicare.  We  would  note  that  the  1.6 
percent  increase  will  only  marginally 
increase  out-of-pocket  costs  for 
beneficiaries  that  do  not  have  any 
insurance  other  than  Medicare. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  reviewed  this 
regulation. 

This  final  rule  is  issued  under  the 
authority  of  sections  1102  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302 
and  1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  February  19,  2003. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  S- 
Medicaid  Services. 

Dated:  February  24,  2003. 
Tommy  G.  Thompson. 
Secretary. 

|FR  Doc.  03-4862  Filed  2-26-03;  11:47  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  214 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments;  Conrection 

AGENCY:  Department  of  Defense  PoD). 
ACTION:  Correction  to  final  rule. 

SUMMARY:  DoD  is  issuing  a  correction  to 
the  final  rule  published  at  68  FR  7438- 
7441  on  February  14.  2003.  making 
technical  amendments  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement.  This  correction  is  needed 
because  the  February  14,  2003,  final  rule 
contained  an  incorrect  paragraph 
designation. 

EFFECTIVE  DATE:  February  14.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson.  Defense  Acquisition 
Regulations  Council.  OUSD  (AT&L) 
DPAP  (DAR).  IMD  3C132.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-0311;  facsimile 
(703) 602-0350. 

Correctioii 

In  the  issue  of  Friday,  February  14, 
2003,  on  page  7439,  in  the  third  column, 
amendatory  instruction  16  and  the 
corresponding  regulatory  text  are 
corrected  by  removing  "(vii)"  and 
adding  in  its  place  "(viii)". 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  03-4699  Filed  2-27-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
,  Administration 

50  CFR  Pan  648 

[Docket  No.  030108004-3044-02;  ID 
010303B] 

RIN  0648-AQ28 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Sea  Scallop  Fishery; 
Framework  Adjustment  15 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  15  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  developed  by^ 
the  New  England  Fishery  Management 
Council  (Council).  This  final  rule 
implements  management  measines  for 
the  2003  fishing  year,  including  a  days- 
at-sea  (DAS)  adjustment,  and 
continuation  of  a  Sea  Scallop  Area 
Access  Program  (Area  Access  Program) 
for  2003.  The  intent  of  this  action  is  to 
achieve  the  goals  and  objectives  of  the 
FMP  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  to  achieve  optimum  yield  (OY) 
in  the  scallop  fishery.  In  addition,  this 
final  rule  includes  regvdatory  text  that 
codifies  an  additional  gear  stowage 
provision  for  scallop  dredge  gear  that 
was  established  by  the  Administrator. 
Northeast  Region,  NMFS  (Regional 
Administrator)  in  2001. 
DATES:  Effective  March  1.  2003. 
ADDRESSES:  Copies  of  Framework 
Adjustment  15,  its  Regulatory  Impact 
Review  (RIR)  including  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
and  the  Environmental  Assessment  (EA) 
are  available  on  request  from  Paid  J. 
Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil, 
50  Water  Street.  Newbiuyport.  MA 
01950.  These  documents  are  also 
available  online  at  http:// 
www.nefmc.org.  A  copy  of  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
is  available  frt)m  Patricia  A.  Kurkul, 
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Regional  Administrator,  NMFS. 
Northeast  Region.  One  Blackburn  Drive. 
Gloucester.  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Christopher.  Fishery  Policy 
Analyst.  978-281-9288;  fax  76-281- 
9135;  e-mail  peter. Christopher 
@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

September  12.  2002.  the  Council 
adopted  Framework  15  to  the  FMP. 
which  includes  aimual  management 
measures  for  the  2003  fishing  year 
(March  1.  2003.  through  February  29. 
2004).  On  January  16.  2003.  NMFS 
published  a  proposed  rule  for 
Framework  15  (68  FR  2303).  Framework 
15  increases  the  annual  DAS  allocation 
and  extends  the  Area  Access  Program  in 
the  Hudson  Canyon  and  Virginia  Beach 
Access  Areas  (Access  Areas)  for  2003. 
The  only  modification  to  the  meastues 
that  have  been  in  effect  for  the  2002 
fishing  year  is  an  increase  in  the 
possession  limit  allowed  to  vessels 
participating  in  the  Area  Access 
Program.  Framework  15  was  developed 
during  the  latter  stages  of  development 
of  Amendment  10  to  the  FMP 
(Amendment  10)  because  it  was  clear 
that  Amendment  10  would  not  be 
implemented  by  the  start  of  the  2003 
fishing  year  and,  therefore.  Framework 
15  is  considered  to  be  an  action  of 
limited  scope,  which  is  intended  to  be 
a  stop-gap  measiue  until  Amendment  10 
is  implemented.  Additional  details 
concerning  the  justification  for  and 
development  of  Framework  15  and  the 
implementing  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 

Framework  15  increases  the  annual 
DAS  allocation  from  the  DAS 
allocations  scheduled  to  take  effect  in 
2003  imder  Amendment  7  to  the  FMP. 
Framework  15  implements  120  full- 
time.  48  part-time,  and  10  occasional 
DAS,  which  is  an  increase  from  the 
scheduled  DAS  of  45,  18,  and  4  DAS 
allocations  for  full-time,  part-time,  and 
occasional  vessels,  respectively.  These 
DAS  allocations  in  Framework  15  are 
the  same  as  the  DAS  that  have  been 
implemented  since  1999.  Framework  15 
also  extends  the  Area  Access  Program  in 
the  Access  Areas  for  2003. 

The  DAS  allocations  in  Framework  15 
are  intended  to  achieve  a  fishing 
mortality  rate  (F)  that  is  consistent  with 
the  F  target  in  the  FMP.  The  DAS 
allocations  in  Framework  15  are 
expected  to  achieve  an  F  of 
approximately  0.155  for  the  resource 
overall.  Although  this  F  is  still  well 
below  the  F  target,  it  reduces  the 
potential  for  more  damaging  effects  on 
the  scallop  resource  and  for  impacts  on 


the  physical  envirorunent  that  may  be 
associated  with  hi^er  DAS  allocations. 

The  increase  in  tne  Area  Access 
Program-possession  limit  is  intended  to 
create  an  incentive  for  vessels  to  fish 
within  the  Area  Access  Program  and  is 
consistent  with  increasing  catch  rates  in 
the  areas.  Due  to  stock  abundance  in  the 
Areas,  a  higher  level  of  F  can  occur  in 
the  Areas.  This  higher  F  allows  for  more 
trips  and  a  higher  trip  limit,  thereby 
creating  more  opportunity  for  vessels  to 
fish  in  the  Areas.  The  increased 
opportunity  to  fish  in  the  Areas  should 
create  an  incentive  for  vessels  to  utilize 
the  Area  Access  Program  where  the 
scallop  resource  can  be  harvested  at 
higher  rates,  thereby  removing  fishing 
pressure  from  other  areas  that  may  be 
more  sensitive  to  fishing  pressiu*. 

Approved  Measures 

This  action  implements  an  annual 
DAS  allocation  of  120.  48,  and  10  DAS 
for  full-time,  part-time,  and  occasional 
scallop  vessels,  respectively,  for  the 
2003  fishing  year.  This  represents  an 
increase  over  the  DAS  allocations  that 
would  otherwise  have  become  effective 
March  1,  2003,  under  Amendment  7  to 
the  FMP  (i.e.,  45  full-time,  18  part-time, 
and  4  occasional).  The  120,  48,  and  10 
DAS  allocations  have  been  in  place  each 
year  since  1999,  due  to  better  conditions 
in  the  scallop  resoiuce  than  were 
anticipated  in  Amendment  7. 

This  final  rule  continues  the  Area 
Access  ProgKun  that  was  implemented 
in  the  2001  and  2002  fishing  years.  The 
Area  Access  Program  allows  controlled 
scallop  fishing  in  the  Hudson  Canyon 
and  Virginia  Beach  Sea  Scallop  Access 
Areas.  Vessels  are  prohibited  from 
fishing  for  scallops  in  the  Sea  Scallop 
Access  Areas  imless  they  are  fishing 
imder  the  Area  Access  Program.  The 
intent  of  the  Area  Access  Program  is  to 
prevent  the  uncontrolled  harvest  of  a 
sensitive  portion  of  the  scallop  resource 
vvhile  increasing  the  social  benefits  by 
allowing  all  limited  access  vessels  the 
opportimity  to  fish  in  the  Areas  without 
creating  a  derby  fishery,  thereby 
increasing  economic  benefits  by 
promoting  an  orderly  fishery. 

The  2003  Area  Access  Program  begins 
on  March  1,  2003.  The  2003  Area 
Access  Program  will  end  when  the  total 
allowable  catch  (TAC)  allocated  to  die 
Area  Access  Program  is  caught,  or  when 
vessels  have  used  up  their  allocated 
number  of  trips. 

The  Area  Access  Program  includes  a 
TAC  of  17.06  million  lb  (7,740  mt)  and 
0.23  million  lb  (105  mt)  for  the  Hudson 
Canyon  and  Virginia  Beach  Sea  Scallop 
Access  Areas,  respectively.  These  TACs 
include  set-asides  of  2  percent  and  1 
percent  to  defray  the  costs  of  observers 


and  research,  respectively.  The  TACs 
are  expected  to  achieve  an  F  of  0.32  in 
each  of  the  two  areas.  Although  this  F 
exceeds  the  target  F  of  0.22  for  the 
scallop  fishery,  it  is  not  expected  to 
jeopardize  the  rebuilding  potential  for 
the  Mid-Atiantic  stock.  Rather,  it  is 
anticipated  that  the  higher  F  for  the 
Access  Areas  will  allow  greater  levels  of 
effort  and  catch  within  the  Access 
Areas,  thereby  reducing  effort  and  catch 
in  other  areas  of  the  Mid-Atiantic. 
Therefore,  overall  F  for  sea  scallops  in 
the  2003  fishing  year  is  expected  to  be 
0.155.  This  anticipated  impact  on  the 
distribution  of  fishing  effort  is  expected 
to  continue  to  provide  for  rebuilding  of 
the  Mid- Atlantic  scallop  stock  and  the 
scallop  resoiut:e  as  a  whole. 

All  limited  access  scallop  vessels, 
including  vessels  that  replace  vessels 
that  hold  a  scallop  Confirmation  of 
Permit  History,  are  eligible  to  fish  for 
the  sea  scallop  TAC  under  the  Area 
Access  Program.  Fidl-time  and  part-time 
scallop  vessels  are  restricted  to  a  total  of 
three  annual  trips  into  the  Hudson 
Canyon  and  Virginia  Beach  Sea  Scallop 
Access  Areas.  A  trip  into  either  of  the  , 
Areas  will  count  as  one  of  the  allowed 
trips.  Vessels  participating  in  the  Area 
Access  Program  are  allowed  to  take  only 
one  of  the  three  allocated  trips  before 
May  1 ,  and  only  two  of  the  three 
allocated  trips  before  Jime  1.  This 
measure  is  meant  to  prevent  a  derby 
style  fishery  from  occurring  and  may 
reduce  the  potential  for  bycatch  by 
limiting  trips  in  late  spring  when 
bycatch,  p^licularly  of  summer 
flounder,  could  be  problematic.  Vessels 
in  the  occasional  permit  category  are 
allowed  to  conduct  only  one  trip  into 
the  Area  of  their  choice.  Participating 
scallop  vessels  are  allowed  te  possess 
and  land  from  the  Areas  up  to  21.000  lb 
(9,525.4  kg)  of  scallop  meats  per  trip. 

After  taxing  into  account  data  on  the 
number  of  eligible  vessels  participating, 
and  on  the  total  number  of  trips  taken, 
the  Regional  Administrator  will 
consider  adjusting  the  sea  sckllop 
possession  limit  for  the  Hudson  Canyon 
and  Virginia  Beach  Sea  Scallop  Access 
Areas  any  time  during  the  season  and, 
on  or  after  October  1,  2003,  will 
consider  allocating  one  or  more 
additional  trips,  for  full-time  and  part- 
time  vessels.  In  order  for  additional 
trips  to  be  allocated,  a  sufficient  amount 
of  the  sea  scallop  TAC  must  remain  to 
warrant  such  an  adjustment  or 
allocation.  In  order  for  a  vessel  to 
participate  in  any  additional  Area 
Access  Program  trips  that  niay  be 
allocated  on  or  after  October  i ,  2003, 
that  vessel  must  have  started  at  least  one 
Area  Access  Program  trip  prior  to 
September  1,  2003.  Vessels  with 
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occasional  permits  will  not  be  allocated 
any  additional  trips. 

Any  trip  of  10  DAS  or  less  by  a  vessel 
fishing  in  the  Area  Access  Program  will 
be  counted  as  10  DAS.  Any  trip  of  over 
10  DAS  will  be  counted  as  the  actual 
DAS  used  (e.g.,  if  a  vessel  used  12  DAS, 
12  DAS  would  be  deducted  from  its 
annual  DAS  allocation).  The  purpose  of 
the  minimum  10  DAS  count  is  to  reduce 
the  number  of  DAS  that  are  available  for 
use  by  vessels  to  fish  in  other  areas, 
thereby  reducing  fishing  mortality  on 
the  scallop  resource  overall  by 
potentially  reducing  the  number  of 
scallops  caught  under  DAS. 

Vessels  are  allowed  to  use  dredges  or 
trawls  when  fishing  in  the  Area  Access 
Program.  Dredge  gear  is  required  to  be 
outfitted  with  a  twine  top  with  a 
minimum  mesh  size  of  10  inches  (25.40 
cm).  The  purpose  of  increasing  the 
minimum  twine  top  mesh  size 
measurement  from  8  inches  (20.32  cm) 
to  10  inches  (25.40  cm)  for  the  Area 
Access  Program  is  to  reduce  bycatch  of 
groundfish  and  other  finfish.  Research 
and  experience  from  the  Georges  Bank 
and  Southern  New  England  Closed  Area 
Sea  Scallop  Exemption  Program 
demonstrate  that  the  10-ihch  (25.40- 
cm)  mesh  size  may  significantly  reduce 
bycatch  of  certain  species,  especially 
flatfish  species. 

All  scallop  vessels  fishing  in  the  Area 
Access  Program  are  required  to  have 
installed  on  board  an  operational  vessel 
monitoring  system  (VMS)  unit  that 
meets  the  minimum  performance 
criteria  as  specified  at  §  648.9(b). 
Vessels  with  occasional  permits  are  the 
only  limited  access  scallop  vessels  not 
currently  required  to  have  a  VMS  unit 
and  would,  therefore,  be  required  to 
install  an  approved  VMS  unit  in  order 
to  participate  in  the  Area  Access 
Program.  Scallop  vessels  planning  to 
fish  in  the  Area  Access  Program  are 
required  to  so  declare  by  notifying  the 
Regional  Administrator  through  the 
VMS  as  described  below. 

Each  vessel  operator  is  required  to 
inform  NMFS  of  his/her  intention  to 
fish  in  the  Sea  Scsdlop  Access  Areas 
prior  to  the  25th  day  of  the  month 
preceding  the  month  in  question 
through  the  VMS  e-mail  system  (e.g.,  if 
the  vessel  plans  to  fish  in  these  areas  in 
July,  it  would  need  to  notify  the 
Regional  Administrator  by  June  25). 
This  notification  requirement  facilitates 
placement  of  observers  and  provides  for 
an  estimate  of  the  number  of  potential 
Area  Access  Program  participating 
vessels  in  order  to  make  preliminary 
projections  of  potential  TAC  harvest 
rates. 

Vessel  operators  are  required  to  report 
the  following  information  to  the 


Regional  Administrator  prior  to  the  25th 
day  of  the  month  preceding  the  month 
in  question:  Vessel  name  and  permit 
number,  owner  and  operator's  name, 
owner  and  operator's  phone  niunbers, 
the  area  to  be  fished,  and  the  anticipated 
number  of  trips  to  be  taken  in  the  area 
in  question. 

In  addition,  for  the  purpose  of 
selecting  vessels  for  observer 
deployment,  a  vessel's  operator  is 
required  to  provide  notice  to  NMFS  of 
the  time,  port  of  departure,  and  specific 
Access  Area  to  be  fished,  at  least  5 
working  days  prior  to  the  beginning  of 
any  trip  on  which  it  declares  into  the 
Area  Access  Program. 

On  the  day  the  vessel  leaves  port  to 
fish  under  the  Area  Access  Program,  the 
vessel  owner  or  operator  must  declare 
into  the  Program  through  the  VMS. 
Declaration  into  the  fishery  allows  for 
more  accurate  and  timely  monitoring  of 
the  catch  in  the  fishery. 

The  operator  of  each  vessel 
participating  in  the  Area  Access 
Program  is  required  to  report  specific 
information  on  a  daily  basis  through  the 
VMS.  For  each  day  of  an  Area  Access 
Program  trip,  a  vessel's  operator  is 
required  to  report  the  daily  pounds  (kg) 
of  scallop  meats  kept,  the  area  fished 
that  day,  and  the  Fishing  Vessel  Trip 
Report  page  numbers  corresponding  to 
the  respective  Sea  Scallop  Access  Area 
trip.  In  addition,  vessel  operators  on 
vessels  carrying  an  observer  are  required 
to  provide  a  separate  report  of  the  daily 
pounds  (kg)  of  scallop  meats  kept  on 
tows  that  were  observed  on  that  trip. 

Vessels  that  have  declared  a  trip  into 
the  Area  Access  Program  are  prohibited 
from  possessing  more  than  50  U.S.  bu 
(17.62  hi)  shell-stock  or  400  lb  (181.4 
kg)  of  meats  of  shell  stock  when  outside 
the  Access  Areas.  This  limit  for  shell 
stock  is  considered  part  of  the  overall 
Area  Access  Program  possession  limit. 
A  limit  on  the  amount  of  sea  scallops 
landed  in  the  shell  is  necessary  to 
monitor  and  enforce  the  overall  meat 
weight  possession  limit  requirement. 
Allowing  vessels  to  retain  a  relatively 
minor  amount  of  shell  stock  helps 
satisfy  a  market  for  large,  whole 
scallops,  without  compromising  the 
enforceability  of  the  possession  limit. 

General  category  permitted  vessels 
and  limited  access  scallop  vessels 
fishing  outside  a  scallop  DAS  are 
allowed  to  fish  in  the  Access  Areas 
throughout  the  year,  provided  that  no 
more  than  100  lb  (45.36  kg)  of  scallop 
meats  are  possessed  on  board  the  vessel 
when  the  vessel  is  in  the  Access  Areas. 
These  vessels  are  prohibited  from 
possessing  in-shell  scallops  while  inside 
the  Access  Areas,  except  they  are 
allowed  to  possess  an  equivalent  of  in- 


shell  scallops  that  are  necessary  to 
provide  100  lb  (45.36  kg)  of  scdlop 
meats.  Vessels  not  fishing  under  the 
Area  Access  Program  are  allowed  to 
transit  the  Access  Areas  with  more  than 
these  possession  limits  on  board, 
provided  their  gear  is  properly  stowed 
according  to  §  648.23(b).  This  measure 
is  intended  to  allow  an  incidental  catch 
of  scallops  for  scallop  vessels  that  fish 
"for  other  species  outside  the  Access 
Areas  and  to  allow  for  more  direct 
transiting  to  and  from  other  fishing 
areas. 

To  improve  the  enforceability  of  the 
Area  Access  Program,  all  limited  access 
scallop  vessels  equipped  with  a  VMS 
unit  will  be  polled  twice  per  hour, 
regjirdless  of  whether  the  vessel  is 
enrolled  in  the  Area  Access  Program  or 
not.  Also,  vessels  are  required  to.stow 
all  dredge  or  trawl  gear  while  transiting 
to  and  from  the  Access  Areas  pursuant 
■  to  the  applicable  gear  stowage 
requirements  specified  in  §648.23.  A 
new  dredge  gear  stowage  requirement 
included  in  this  rule  improves  safety  on 
board  vessels  transiting  to  and  from  the 
Access  Areas.  Finally,  ta  ensure 
effective  enforcement  of  the  Area  Access 
Program  measures,  vessels  participating 
in  the  Area  Access  Program  must  land 
their  scallop  catch  at  one  location  for 
each  trio. 

Vessels  are  required  to  carry  observers 
when  requested.  The  Council  has 
recommended  10-percent  observer 
coverage  for  the  Hudson  Canyon  Access 
Area  and  20-percent  observer  coverage 
for  the  Virginia  Beach  Access  Area. 
Observers  will  obtain  information  on 
catch,  catch  rates,  and  bycatch  and  may 
obtain  information  on  gear  efficiency 
and  selectivity  and  on  other 
characteristics  of  the  fishery.  The  vessel 
owner  is  responsible  for  paying  for  the 
cost  of  the  observer,  regardless  of 
whether  any  scallops  are  caught  on  the 
trip.  At  the  discretion  of  the  Regional 
Administrator,  scallop  vessels  may  be 
allocated  an  additional  amount  of  sea 
scallops,  not  to  exceed  a  cumulative 
total  of  155  mt  or  2  mt  for  the  Hudson 
Canyon  and  Virginia  Beach  Access 
Areas,  respectively,  for  each  trip  on 
which  an  observer  is  taken,  to  help 
defray  the  cost  of  the  observer. 
Additional  scallops  to  fund  observers 
may  not  exceed  a  value  equal  to  2 
percent  of  the  overall  scallop  TAC.  One 
percent  of  the  scallop  TAC  for  both  the 
Hudson  Canyon  and  Virginia  Beach 
Access  Areas  has  been  set  aside  to  pay 
for  observers.  Similarly,  a  value  equal  to 
1  percent  of  the  overall  TAC  has  been 
added  on  to  the  amount  of  observer 
TAC,  also  to  help  vessels  pay  for  the 
cost  of  observers.  The  allocation  of  1 
percent  set-aside  and  1  percent 
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additional  observer  TAC  is  consistent 
with  the  Area  Access  Program  in  2001 
and  2002,  as  well  as  the  Georges  Bank 
Closed  Area  Exemption  Program.  A  TAC 
set-aside  of  1  percent  to  fund  research 
is  also  included  as  part  of  the  Area 
Access  Program.  Amounts  over  the  trip 
limits  for  sea  scallop  meats  to  be 
allocated  for  defraying  research  costs  are 
limited,  by  area,  up  to  77  mt  or  1  mt  for 
the  Hudson  Canyon  and  Virginia  Beach 
Access  Areas,  respectively.  This 
research  program  for  the  Access  Areas  is 
modeled  after  the  research  program  in 
the  2000  Georges  Bank  Sea  Scallop 
Exemption  Program.  A  Request  for 
Proposals  notice  published  in  the 
Federal  Register  on  January  17,  2003 
(68  FR  2527),  provides  information  on 
the  submission  process,  eligibility 
criteria,  proposal  requirements  and 
priorities,  project  evaluation, 
application  deadlines  and  other 
requirements. 

Finally,  this  final  rule  codifies  a 
scallop  dredge  gear  stowage  provision 
that  was  established  by  the  Regional 
Administrator  in  2001.  The  new 
provision  eliminates  the  need  for  vessel 
operators  to  disconnect  towing  wires 
and  reel  them  fully  onto  the  winch  in 
order  for  the  gear  to  be  considered 
properly  stowed.  Reconnecting  the 
wires  at  sea  was  determined  to  be 
dangerous,  particularly  in  rough  seas. 
The  Regional  Administrator  has  the 
authority  to  establish  new  gear  stowage 
provisions  through  notification  through 
a  permit  holder  letter.  Subsequent 
codification  of  the  provision  ensures 
proper  implementation  of  the 
requirement. 

A  discussion  of  comments  received  in 
response  to  the  proposed  rule  for 
Framework  15,  and  their  responses, 
follows. 

Comments  and  Responses 

Two  comments  were  received  on  the 
proposed  rule  for  Framework  15.  While 
one  comment  was  generally  in  support 
of  the  action,  the  other  opposed  it.  Many 
of  the  specific  issues  raised  in  each 
comment  highlight  issues  that  were 
analyzed  in  Framework  15.  Many  of  the 
issues  and  analyses  included  in 
Framework  15  are  siunmarized  in  the 
following  responses  and  the 
commenters  and  other  interested 
members  of  the  public  should  refer  to 
the  Framework  15  document  for  a  more 
detailed  discussion  of  the  analyses  (See 
ADDRESSES  for  a  copy  of  Framework  15). 

Comment  1:  The  Fisheries  Survival 
Fund  (FSF)  commented  in  support  of 
the  measures  contained  in  Framework 
15,  and  urged  timely  implementation  in 
order  to  avoid  "economically 
devastating"  default  DAS  reductions. 


The  FSF  urged  NMFS  to  give  more 
emphasis  in  the  final  rule  to  the  habitat 
and  bycatch  benefits  of  the  1 20-DAS 
allocation  compared  to  the  higher  DAS. 
allocation  of  140  DAS  that  was 
calculated  to  be  more  consistent  writh 
the  FMP's  target  F. 

Response:  NMFS  acknowledges  FSF's 
comments  in  support  of  Framework  15. 
With  respect  to  the  benefits  of 
implementing  120  full-time  DAS  versus 
other  DAS  alternatives,  NMFS  has  relied 
on  the  comparisons  of  costs  and  benefits 
of  the  various  alternatives  included  in 
Framework  15.  The  habitat  and  bycatch 
benefits  cannot  be  precisely  determined 
because  it  is  not  possible  to  predict  fully 
the  behavior  of  the  fishing  fleet  in 
response  to  these  regulations.  The 
amount  of  habitat  and  bycatch  impact 
depends  not  only  on  the  total  fleet 
activity,  but  also  on  the  distribution  of 
fishing  activity  relative  to  the 
distribution  of  vulnerable  habitats  and 
bycatch.  While  less  fishing  usually 
means  fewer  impacts,  and  distribution 
of  habitat  or  bycatch  is  known  at  a  broad 
scade,  the  response  of  the  fleet  to 
changes  in  resource  distribution  and 
different  DAS  allocations  is  not  well 
known.  If  reductions  in  DAS  allocations 
were  to  cause  industry  to  concentrate 
effort  in  less  remote  but  more  sensitive 
areas  with  respect  to  habitat  and 
bycatch,  then  the  benefits  of  lower  DAS 
would  be  reduced.  The  Council 
recommended,  and  NMFS  conciu-s,  that 
the  120  full-time  DAS  allocation  (48 
part-time  and  10  occasional  DAS), 
combined  with  the  Area  Access 
Program,  as  a  1-year  action,  complies 
best  with  the  goals  aiid  objectives  of  the 
Scallop  FMP.  Given  the  uncertainties  of 
the  fleet  response  to  this  action,  the 
action  is  intended  to  balance 
conservation  of  the  scallop  resoiut:e  and 
the  economic  benefits  derived  from 
fishing  while  minimi^ng.  to  the  extent 
practicable,  the  known  adverse  effects 
on  the  environment,  including  habitat 
and  species  caught  as  bycatch,  in  the 
scallop  fishery. 

Comment  2:  The  FSF  urged  NMFS  to 
reconsider  industry  recommendations 
for  measures  to  address  the  issue  of  trips 
into  the  Area  Access  Program  that  are 
terminated  unexpectedly.  They 
advocate  more  flexibility  in  determining 
if  such  "broken"  trips  should  be 
charged  fewer  DAS  than  the  10  DAS 
that  are  automatically  charged  under  the 
Area  Access  Program.  The  FSF  believes - 
this  is  required  by  National  Standard  10 
of  the  Magnuson-Stevens  Act, 
concerning  safety  at  sea. 

Response:  MMFSTrnderstands  the 
problems  that  arise  as  a  result  of  the 
automatic  deduction  of  10  DAS  for  Area 
Access  trips,  but  the  Council,  working 


within  the  short-term  context  of  this 
action,  was  imable  to  develop  measures 
necessary  to  address  broken  trips  that 
are  clearly  understood  and  can  be 
effectively  administered.  There  are 
alternatives  being  developed  in 
Amendment  10  to  address  this  concern. 
In  the  meantime,  NMFS  has  determined 
that  this  concern  cain  be  addressed 
sufficienUy  through  ad  hoc 
determinations  for  each  instance  of  a 
broken  trip. 

Comment  3:  Oceana  and  the 
Conservation  Law  Foundation  (Oceana/ 
CLF)  commented  that  Framework  15 
allows  overfishing  in  the  open  areas  on 
Georges  Bank  and  in  the  Mid-Atlantic. 
Oceana/CLF  contends  that  the  DAS 
alternative  selected  (120  full-time,  48 
part-time,  and  10  occasional  DAS)  does 
not  constitute  a  sustainable  management 
strategy  for  the  sea  scallop  resource  and 
is,  therefore,  inconsistent  with  the 
Magnuson-Stevens  Act  requirements  to 
prevent  overfishing.  In  addition, 
Oceana/CLF  commented  that 
overfishing  in  the  Mid- Atlantic 
continues,  despite  actions  under 
previous  Frameworks  that  were 
intended  to  redirect  effort  into 
controlled  access  programs,  but  failed  to 
do  so.  Oceana/CLF  asserts  that  NMFS 
should  adequately  justify  its  support  of 
the  120  DAS  ("risk-prone")  alternative 
and  better  elaborate  on  the  long-term 
effects  of  the  action  in  the 
environmental  analyses. 

Response:  The  FMP  and  overfishing 
definition  do  not  consider  the  open  and 
closed  areas  separately  (with  the 
exception  of  the  special  program  for  the 
Area  Access  Program).  While 
projections  indicate  that  the  DAS 
allocations,  if  analyzed  according  to 
discrete  areas,  may  result  in 
overexploitation  of  scallops  in  some 
areas.  Framework  15  is  based  on 
analyzing  fishing  mortality  on  the 
resource  as  a  whole.  Under  this 
analysis,  the  fishery  overall  would  not 
exceed  the  F  target  of  0.22,  due  in  part 
to  continued  large  concentrations  of 
scallops  that  cannot  be  fished  in  the 
Georges  Bank  and  Southern  New 
England  groundfish  closed  areas. 

The  analyses  in  Framework  15 
indicate  that  the  1 20-DAS  alternative     . 
complies  with  the  Magnuson-Stevens 
Act  and  achieves  the  goals  and 
objectives  of  the  FMP.  Framework  15 
clearly  demonstrates  that  overfishing 
will  not  occur  on  the  resource  as  a 
whole  and  that  F  will  likely  be  less  than 
Amendment  7  targets.  The  current 
condition  of  the  scallop  resource  is 
rebuilt  for  both  the  Georges  Bank  and 
Mid-Atlantic  stocks.  To  fish  at  the  DAS 
level  scheduled  in  Amendment  7  would 
cause  the  fishing  level  to  fall 
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unnecessarily  well  below  OY  and  cause 
substantial  adverse  economic  and  social 
effects  on  the  scallop  industry  under 
rebuilt  resource  conditions. 

The  F  in  the  Mid-Atlantic  continues 
to  be  high,  despite  efforts  in  recent  years 
to  reduce  the  effective  F  through  the 
Area  Access  Program.  However,  the 
FMP  does  not  prescribe  different 
management  measures  for  each  stock, 
consistent  with  National  Standard  3.  To 
enhance  the  incentive  to  fish  in  the 
Access  Areas,  Framework  15  allows  for 
an  increase  in  the  F  for  the  Area  Access 
Program,  which  results  in  an  increase  in 
the  possession  limit.  It  is  expected  that 
this  enhanced  incentive  will  reduce 
fishing  pressure  in  the  Mid-Atlantic 
region  outside  of  the  Access  Areas. 

Comment  4:  Oceana/CLF  commented 
that  the  100  DAS  alternative  has  greater 
environmental,  biological,  and 
economic  benefits  than  the  120-DAS 
alternative.  Oceana/CLF  commented 
that  it  is  unclear  what  rationale  NMFS 
is  using  to  justify  its  proposed  action  of 
120  DAS.  when  the  analyses  in 
Framework  15  clearly  support  the  100- 
DAS  allocation  alternative,  touting  the 
following  enviroiunental,  biological  and 
economic  benefits:  (1)  Reduced 
unsustainable  fishing  mortality  in  the 
open  fishing  areas;  (2)  higher  long-term 
net  benefit  ($38  -  $42  million);  (3)  likely 
increase  in  future  landings,  rather  than 
the  sharp  decline  predicted  under  the 
proposed  action;  (4]  reduced  area 
affected  by  scallop  dredging;  and  (5) 
reduced  operational  costs,  and 
increased  producer  surplus  and  net 
benefits. 

Response:  Oceana/CLF  has  focused  on 
the  long-term  effects  of  the  DAS  to  be 
implemented  through  Framework  15. 
Framework  1 5  is  intended  as  a  short- 
term  action  while  the  comprehensive 
Amendment  10  is  developed  and 
implemented.  In  light  of  the  short-term 
context  of  Framework  15,  NMFS 
disagrees  that  Framework  15  clearly 
supports  the  100  DAS  alternative,  since 
short-term  losses  associated  with  the 
alternative  are  not  clearly  outweighed 
by  the  benefits  of  the  reduced  DAS.  The 
analysis  demonstrates  that  the  120-DAS 
alternative,  combined  with  the  Area 
Access  Program,  has  noticeably  higher 
economic  and  social  benefits  with  only 
marginal  loss  of  benefits  to  the  scallop 
resource  overall  and  the  environment  in 
the  short-term.  NMFS  believes  that  the 
short-term  effects  of  the  action  are  more 
relevant,  because  Framework  15  does 
not  contemplate  continuation  of  these 
measures  alone  for  more  than  1  year, 
despite  the  analyses  that  project  the 
effects  of  the  action  over  as  many  as  10 
years. 


Comment  5:  Oceana/CLF  commented 
that  Framework  15  does  not  contain 
measures  adequate  to  minimize  adverse 
fishing  impacts  on  known  gravel    , 
habitats  and  sensitive  EFH  in  open  areas 
on  Georges  Bank.  Oceana/CLF  asserts 
that  the  120-DAS  alternative  in 
Framework  15  "dramatically  increases" 
the  amount  of  EFH  impacted  by  scallop 
dredging  by  60  to  80  percent.  Oceana/ 
CLF  also  commented  that  the  increase 
in  EFH  affected  by  scallop  dredging 
under  the  120-DAS  alternative  is 
exacerbated  by  a  lack  of  management 
measures  specifically  designed  to 
protect  EFH.  Oceana/CLF  contends  that 
prior  scallop  amendments  modified  the 
framework  process  "...so  that  habitat 
conservation  measures  may  be  approved 
by  the  Council  in  a  more  timely  manner 
than  the  plan  amendment  process." 
Oceana/CLF  commented  that  NMFS  and 
the  Council  cannot  rely  on  future 
amendments  in  the  Scallop  and 
Northeast  Multispecies  FMPs  to 
implement  appropriate  measiues  to 
minimize  the  impacts  on  EFH.  Finally, 
Oceana/CLF  urged  NMFS  to  take 
immediate  action  under  Framework  15 
to  minimize  fishing  impacts  on  known 
gravel  habitats  and  sensitive  juvenile 
cod  EFH  and  other  groundfish  EFH  in 
the  open  areas  on  Georges  Bank. 

Response:  NMFS  disagrees  that 
Framework  1 5  dramatically  increases 
the  amount  of  EFH  impacted  by  scallop 
dredging.  To  draw  that  conclusion, 
Oceana/CLF  compares  the  action  in 
Framework  15  to  the  default  measures 
that  would  otherwise  become  effective 
March  1,  2003.  These  measures  include 
45  full-time,  18  part-time,  and  4 
occasional  DAS  allocations  that  are  well 
below  any  level  of  fishing  effort  that  has 
occurred  in  the  scallop  fishery  under 
recent  management  and  recent  historical 
scallop  fishing  activity.  This  conclusion 
ignores  the  practicability  standard  for 
analyzing  the  appropriateness  of  habitat 
mitigating  measures.  The  120-DAS 
alternative  maintains  the  DAS 
allocations  that  have  been  in  place  since 
1999.  Therefore,  the  Framework  15  DAS 
allocation  does  not  actually  increase 
impacts  on  EFH  at  all,  when  compared 
to  the  status  quo  of  current  fishing 
activities. 

Frameworks  are  required  to  comply 
with  the  Magnuson-Stevens  Act  and 
minimize  the  adverse  effects  of  fishing 
on  EFH  to  the  extent  practicable.  In  light 
of  the  drastic  DAS  reductions  that 
would  occur  imder  Amendment  7, 
Framework  15  implements  a  more 
appropriate  DAS  allocation  and  takes 
practicable  steps  to  minimize  the 
impacts  of  the  scallop  fishery  on  EFH  in 
order  to  comply  with  the  Magnuson- 
Stevens  Act  and  to  meet  the  goals  and 


objectives  of  the  FMP.  It  is  not  correct 
that  framework  actions  must  necessarily 
include  a  full  reconsideration  of  EFH,  or 
of  any  of  the  other  21  frameworkable 
measiues  included  in  the  FMP. 

Framework  15  was  developed  during 
the  latter  stages  of  development  of 
Amendment  10  because  it  was  clear  that 
Amendment  10  would  not  be 
implemented  by  the  start  of  the  2003 
fishing  year  and,  therefore.  Framework 
15  is  considered  to  be  an  action  of 
limited  scope,  which  is  intended  to  be 
a  stop-gap  measure  until  Amendment  10 
is  implemented.  The  Council  is  required 
to  adjust  management  measures  on  an 
armual  basis  in  order  to  make  measures 
consistent  with  the  condition  of  the 
resource  and  the  status  of  the  fishery. 
The  Council  and  NMFS  are  maintaining 
extensive  closures  of  areas  of  high 
scallop  abundance  and  potential  prime 
scallop  fishing  areas  on  Georges  Bank 
and  in  Southern  New  England  waters, 
which  provide  substantial  protection  of 
habitat.  The  Council  is  carrying  out  a 
full  reconsideration  of  measures  to 
address  EFH  through  the  more  extensive 
public  process  associated  with 
Amendment  10.  NMFS  notes  that  the 
measures  have  been  highly  controversial 
and  complex  and  have  been  the  subject 
of  lengthy  debate. 

Taking  into  account  the  short-term 
context  of  Framework  15,  the  OY 
calculations,  the  areas  closed  to  scallop 
fishing,  and  other  measures  already  in 
place  that  provide  extensive  EFH 
protection,  Framework  15  minimizes 
the  impacts  on  EFH  to  the  extent 
practicable. 

Comment  6:  Oceana/CLF  commented 
that  Framework  15  does  not  contain 
measures  adequate  to  accurately  report 
or  minimize  bycatch  of  overfished 
groundfish.  skates  and  other  marine  life. 
Specifically,  Oceana/CLF  commented 
that  high  levels  of  bycatch  of  fish  and 
other  marine  life  continue  in  the  scallop 
fishery-most  of  it  unaccounted  for  due 
to  a  lack  of  observer  coverage  and 
unreliable  vessel  trip  report  data. 
Oceana/CLF  urged  NMFS  to  improve  its 
compliance  with  the  Endangered 
Species  Act  (ESA)  with  regard  to  the 
scallop  fishery  and  to  complete  a 
Biological  Opinion  (BO)  for  Framework 
15  prior  to  its  approval  and 
implementation.  Oceana/CLF  concluded 
by  requesting  that  NMFS  not  approve 
Framework  15  until  it  contains  adequate 
measures  to:  (1)  protect  sensitive 
juvenile  cod  and  other  sensitive 
groundfish  EFH;  (2)  increase  levels  of 
observer  coverage  throughout  the  entire 
scallop  fishery;  and  (3)  stop  all  illegal 
takes  of  threatened  and  endangered  sea 
turtles  and  minimize  bycatch  of  other 
overfished  and  at-risk  species  (e.g., 
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barndoor  skate,  monkfish,  and  other 
skates). 

Response:  National  Standard  9 
requires  that  FMPs  minimize,  to  the 
extent  practicable,  bycatch  and  bycatch 
mortality.  Measures  currently  in  place 
in  the  scallop  fishery,  and  the  measures 
included  in  Framework  15,  take 
practicable  steps  to  reduce  bycatch  in 
the  sea  scallop  fishery.  Gear  restrictions, 
i.e.  increasing  the  minimum  twine  top 
mesh  size  to  10  inches  (25.40  cm),  in  the 
Area  Access  Program  are  intended  to 
reduce  bycatch  in  scallop  dredge  gear. 
NMFS  is  attempting  to  improve  observer 
coverage  in  this  and  other  fisheries,  i.e. 
increased  percentage  coverage  in  access 
areas  (10-20  percent)  although  a  large 
increase  in  observer  coverage  is  limited 
by  Agency  resources.  Limiting  the 
number  of  trips  by  month  in  the  Area 
Access  Program  is  also  designed  to 
reduce  bycatch.  In  addition, 
maintaining  groundfish  closed  areas 
will  reduce  bycatch  of  such  species  as 
yellowtail  flounder  and  skates  in  the 
scallop  fishery  overall.  Oceana/CLF 
specifically  noted  that  much  bycatch  is 
unaccounted  for  due  to  lack  of  observer 
coverage.  The  lack  of  more  specific 
information  about  bycatch  and  how  to 
avoid  it  complicates  efforts  to  develop 
specific  management  measures  to 
reduce  it.  In  light  of  the  limited  scope 
and  context  of  Framework  15,  NMFS 
has  determined  that  Framework  15 
complies  with  the  Magnuson-Stevens 
Act  concerning  bycatch  requirements. 
The  specific  concerns  raised  by  Oceana/ 
CLF  have  been  addressed  in  Framework 
15. 

In  response  to  reports  of  sea  turtle 
takes  in  the  sea  scallop  fishery,  NMFS 
reinitiated  consultation  under  section  7 
of  the  ESA  on  December  21.  2001. 
NMFS  completed  a  BO  for  the  scallop 
fishery  as  a  whole,  including  the 
measures  included  in  Framework  15,  on 
[insert  date  BO  completed).  The  BO 
concluded  that  the  continued 
implementation  of  the  scallop  fishery 
and  the  proposed  activity  may  adversely 
affect  but  is  not  likely  to  jeopardize  the 
continued  existence  of  loggerhead, 
Kemp's  ridley.  green,  and  leatherback 
sea  turtles.  In  the  BO,  NMFS  provides 
an  incidental  take  statement  allowing 
the  annual  take  of  88  loggerhead  (up  to 
25  lethal).  7  Kemp's  ridley  (2  lethal), 
and  1  green  (lethal  or  non-lethal)  sea 
turtles  in  the  sea  scallop  dredge  fishery. 
In  addition,  the  incidental  take 
statement  allows  the  lethal  or  non-lethal 
observed  annual  take  of  one  loggerhead. 
Kemp's  ridley.  green,  or  leatherback  sea 
turtles  in  the  scallop  trawl  fishery. 


Changes  From- the  Proposed  Rule 

One  change  to  the  regulatory  text  in 
the  proposed  rule  has  been  made.  In 
§  648.58.  paragraph  (c)(6)  is  revised  to 
more  clearly  address  the  intent  of  the 
prohibition  to  prevent  vessels 
participating  in  the  Area  Access 
Program  from  loading  up  on  shell-stock 
and  then  shucking  the  scallops  inside 
the  VMS  demarcation  line. 

Classification 

The  Administrator.  Northeast  Region. 
NMFS,  determined  that  Framework  15 
is  necessary  for  the  conservation  and 
management  of  the  Atlantic  sea  scallop 
fishery  ^d  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

For  the  reasons  stated  below,  the 
Assistant  Administrator  for  NOAA  (AA) 
waives  the  30-day  delay  in  effectiveness 
for  the  Framework  15  measures  under  5 
U.S.C.  553(d)(1)  because  this  rule 
relieves  a  restriction. 

This  action  implements  DAS 
allocations  of  120.  48.  and  10  DAS  for 
full-time,  part-time,  and  occasional 
scallop  vessels,  respectively,  and 
continues  the  Hudson  Canyon  and  Mid- 
Atlantic  Area  Access  Program  with  an 
increase  in  the  possession  limit  for 
vessels  participating  in  the  Area  Access 
Program.  Scallop  vessels  are  precluded 
from:  exceeding  the  DAS  that  are 
allocated  to  the  vessel  based  on  its 
permit  category;  fishing  in  the  Hudson 
Canyon  or  Virginia  Beach  Access  Areas 
unless  they  are  participating  in  the  Area 
Access  Program;  fishing  for  more  than 
three  trips  in  the  Area  Access  Program; 
possessing  more  than  the  sea  scallop 
possession  limit  in  the  Area  Access 
Program;  and  violating  any  provisions  of 
the  regulations  of  the  Northeastern 
United  States  that  are  not  modified  by 
this  action. 

The  annual  DAS  allocations 
implemented  in  this  final  rule  are  less 
restrictive  than  the  DAS  allocations  that 
would  otherwise  go  into  effect  on  March 
1.  2003.  The  DAS  scheduled  to  take 
effect  on  March  1,  2003,  would  have 
considerable  negative  economic  and 
social  impacts  because  limited  access 
scallop  vessels  would  only  be  able  to 
fish  45  full-time.  18  part-time,  and  4 
occasional  DAS.  as  compared  to  120 
full-time.  48  part-time  and  10  occasional 
DAS  under  the  preferred  alternative. 
Further,  the  DAS  allocation  imder 
Framework  15  would  be  the  same  as  the 
allocation  last  year  and  therefore  would 
be  no  more  restrictive.  In  addition,  the 
Area  Access  Program  is  a  continuation 
of  the  program  that  has  been  in  place  for 
the  last  2  years.  The  only  change  to  the 
program  is  an  increase  in  the  possession 


limit.  The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
framework  and  the  Assistant 
Administrator  for  Fisheries.  NMFS. 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
enviroimient  as  a  result  of  this  rule.  Tliis 
action  will  result  in  a  minor  increase  in 
fishing  mortality  on  sea  scallops  and 
will  allow  continued  economic  viability 
of  the  fishery.  The  Area  Access  Program 
will  provide  an  incentive  for  vessels  to 
direct  fishing  effort  away  fitjm  more 
sensitive  open  areas  in  the  Mid-Atlantic. 
A  copy  of  the  EA  is  available  from  the 
Council  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  piu-poses  of 
Executive  Order  12866. 

Pursuant  to  5  U.S.C.  604(a)  of  the 
Regulatory  Flexibihty  Act,  NMFS 
prepared  an  FRFA  for  Framework  15, 
which  consists  of  the  IRFA,  comments 
and  responses  contained  in  this  final 
rule,  and  a  summary  of  the  analyses 
prepared  in  support  of  this  final  rule.  A 
copy  of  the  FRFA  is  available  from  the 
Regional  Administrator  (see 
ADDRESSES).  The  preamble  to  the 
proposed  rule  included  a  detailed 
summary  of  the  analyses  contained  in 
the  IRFA,  and  that  discussion  is  not 
repeated  in  its  entirety  here.  A  copy  of 
the  IRFA  is  available  bom  the  Council 
(see  ADDRESSES). 

The  reasons  why  action  by  the  agency 
is  being  considered  and  the  objectives  of 
the  action  are  explained  in  the 
preambles  to  the  proposed  rule  and  this 
final  rule  and  are  not  repeated  here. 
This  action  does  not  contain  reporting 
and  recordkeeping  requirements.  It  will 
not  duplicate,  overlap,  or  conflict  with 
any  other  Federal  rules.  This  action  is 
taken  under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  and  regulations  at  50 
CFR  part  648. 

Public  Comments 

Two  sets  of  comments  were  received 
on  the  proposed  rule  and  are  responded 
to  in  this  rule.  One  comment  addressed 
indirectly  the  results  of  the  IRFA  and 
the  second  set  of  comments  related  to 
issues  other  than  economic  impacts.  In 
this  comment,  the  FSF  urged  timely 
implementation  of  the  Framework  15 
measiu^s  in  order  to  avoid 
"economically  devastating"  default  DAS 
reductions.  NMFS  agrees  with  the  FSF 
that  the  DAS  reductions  included  in 
Amendment  7  to  the  FMP  and 
scheduled  to  take  effect  on  March  1, 
2003,  imder  the  no  action  alternative 
will  have  substahtially  negative 
economic  impacts  for  vessels 
participating  in  the  sea  scallop  fishery 
and  would  not  be  necessary,  given  the 
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condition  of  the  scallop  resource.  This 
"no  action"  alternative  would  be 
inconsistent  with  National  Standard  1 
because  it  would  fail  to  achieve  OY  in 
the  scallop  fishery.  It  may  also  cause 
safety  at  sea  concerns,  as  vessels  may 
push  crews  and  trip  lengths  to 
hazardous  levels. 

Number  of  Small  Entities 

This  action  and  its  alternatives  could 
affect  any  commercial  vessel  holding  an 
active  Federal  permit  for  sea  scallops. 
Data  from  the  2001  Northeast  permit 
database  show  that  310  commercial 
vessels  were  permitted  with  limited 
access  scallop  permits,  and  2,293 
commercial  vessels  were  permitted  with 
general  category  (open  access)  scallop 
permits.  Information  from  the  2002 
fishery  remains  incomplete.  The 
majority,  if  not  all,  of  the  federally 
permitted  vessels  readily  fall  within  the 
Small  Business  Administration's  (SBA) 
deHnition  of  small  business  and  the 
Regulatory  Flexibility  Act's  definition  of 
"small  entity."  The  management 
measures  included  in  this  final  rule 
propose  to  increase  DAS  allocations  in 
the  same  proportion  for  each  category  of 
the  limited  access  scallop  permit.  The 
resulting  increase  in  profits,  costs  and 
net  revenues  are  not  expected  to  be 
disproportional  for  small  versus  large 
entities. 

Minimising  Economic  Impacts  on  Small 
Entities 

Framework  15  contains  six 
alternatives,  including  no  action  and 
status  quo  alternatives.  Each  alternative, 
with  the  exception  of  the  no  action 
alternative,  consists  of  DAS  allocations 
for  full-time,  part-time,  and  occasional 
scallop  vessels  and  a  TAC  and 
possession  limit  derived  from  a  target  F 
for  the  Access  Areas.  The  alternatives 
are  described  in  this  discussion  as  the 
full-time  DAS  allocation  and  the  target 
F  rate  in  the  Area  Access  Program.  "The 
no  action  alternative  would  implement 
45  full-time,  18  part-time,  and  4 
occasional  DAS  and  would  open  the 
Hudson  Canyon  and  Virginia  Beach 
Access  Areas  to  general  scallop  fishery 
management.  The  status  quo  alternative 
includes  1 20  full-time  DAS  and  an  Area 
Access  Program  F  of  0.2. 

This  final  rule  will  implement  the  120 
full-time  DAS  with  an  Area  Access 
Program  F  =  0.32,  which  minimizes 
economic  impacts  on  small  entities.  The 
impacts  of  the  proposed  alternatives  on 


revenues,  costs,  and  profits  of  an 
average  vessel  were  analyzed.  The 
increase  in  the  days-at-sea  allocations  to 
100,  120  or  140  full-time  DAS 
allocations  from  the  45  full-time  DAS 
allocation  scheduled  for  the  2003 
fishing  year  under  Amendment  7  and 
the  Area  Access  Program  will  have 
positive  economic  impacts  on  the 
vessels.  The  revenues  per  full-time 
vessel  in  2003  are  expected  to  increase 
by  56  percent  for  the  preferred  action 
(120  DAS,  F=0.22),  and  by  38  percent 
(100  DAS,  F=0.2)  to  58  percent  (140 
DAS,  F=0.32)  for  non-preferred 
alternatives  compared  to  the  no  action 
(45  full-time  DAS,  no  Area  Access 
Program).  The  no  action  alternative 
would  represent  a  15-percent  decline  in 
revenues  from  actual  revenues  in  2002. 
The  profits  are  expected  to  more  than 
double  under  all  alternatives  including 
the  preferred  action  relative  to  the  no 
action  alternative.  Although  the  analysis 
in  this  section  is  conducted  for  an 
average  full-time  vessel  in  the  scallop 
fishery,  the  results  are  expected  to  be 
positive  for  all  full-time,  part-time  and 
occasional  vessels  as  well  since  their 
DAS  allocations  will  also  be  adjusted 
upwards  and  they  will  be  able  to 
participate  in  the  Area  Access  Program. 

Smidl  Entity  Compliancie  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  Or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  small  entity 
compliance  guide  was  prepared.  The 
guide  will  be  sent  to  all  holders  of 
permits  issued  for  the  Atlantic  sea 
scallop  fishery.  In  addition,  copies  of 
this  final  rule  and  guide  (i.e.,  permit 
holder  letter)  are  available  from  the 
Regional  Administrator  (see  ADDRESSES) 
and  are  also  available  at  the  following 
web  site:  http://www.nmfs,gov/ro/doc/ 
nero.html. 

A  formal  section  7  consultation  under 
the  ESA  was  initiated  for  the  scallop 
fishery,  including  the  measures 
contained  in  Framework  15.  In  a  BO 


dated  [insert  date  of  BO),  the  AA 
determined  that  fishing  activities 
conducted  in  the  scallop  fishery, 
including  activities  under  Framework 
15  and  their  implementing  regulations, 
are  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

List  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  25,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.23,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 


§648^ 

•         * 


G«ar  restrictions. 

*         •         * 


(b)  *  *  * 

(2)  Scallop  dredges,  (i)  The  towing 
wire  is  detached  from  the  scallop 
dredge,  the  towing  wire  is  completely 
reeled  up  onto  the  winch,  the  dredge  is 
secured  and  the  dredge  or  the  winch  is 
covered  so  that  it  is  rendered  unuseable 
for  fishing;  or 

(ii)  The  towing  wire  is  detached  from 
the  dredge  and  attached  to  a  bright- 
colored  poly  ball  no  less  than  24  inches 
(60.9  cm)  in  diameter,  with  the  towing 
wire  left  in  its  normal  operating  position 
(through  the  various  blocks)  and  either 
is  wound  back  to  the  first  block  (in  the 
gallows)  or  is  suspended  at  the  end  of 
the  lifting  block  where  its  retrieval  does 
not  present  a  hazard  to  the  crew  and 
where  it  is  readily  visible  from  above. 
***** 

3.  In  §648.53,  the  table  in  paragraph 
(b)  is  revised  to  read  as  follows: 


§648.53 


DAS  allocations. 

*        *        * 


(b)*'* 


DAS  Category 


FulMime 
Part-time 


1999- 
2000 


120 
48 


2000- 
2001 


120 
48 


2001- 
2002 


120 
48 


2002- 
2003 


120 
48 


2003- 
2004 


120 
48 


2004- 
2005 


34 
14 


2005- 
2006 


35 
14 


2006- 
2007 


38 
15 


2007- 
2008 


36 
17 


2008 


60 
24 
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DAS  Category 

1999- 
2000 

2000- 
2001 

2001- 
2002 

2002- 
2003 

2003- 
2004 

2004- 
2005 

2005- 
2006 

2006- 
2007 

2007- 
2008 

2006 

Occasional 

10 

10 

10 

10 

10 

3 

3 

3 

.  4 

5 

4.  In  §648.57,  the  introductory  text  of 
paragraphs  (a)  and  (b)  are  revised  to 

read  as  follows: 

§  648.57    Closed  and  regulated  areas. 

(a)  Hudson  Ckmyon  Sea  Scallop 
Access  Area.  Through  February  29, 
2004,  except  as  provided  in  §§  648.52 
and  648.58,  no  vessel  may  fish  for 
scallops  in  or  land  scallops  from  the 
area  known  as  the  Hudson  Canyon  Sea 
Scallop  Access  Area,  and  no  vessel  may 
possess  scallops  in  the  Hudson  Canyon 
Sea  Scallop  Access  Area,  unless  such 
vessel  is  only  transiting  the  area  with  all 
fishing  gear  luiavailable  for  immediate 
use  as  defined  in  §  648.23(b),  or  there  is 
a  compelling  safety  reason  to  be  in  such 
areas  without  all  such  gear  being 
unavailable  for  immediate  use.  The 
Hudson  Canyon  Sea  Scallop  Access 
Area  (copies  of  a  chart  depicting  this 
area  are  available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  coimecting  the 
following  points  in  the  order  stated: 
***** 

(b)  Virginia  Beach  Sea  Scallop  Access 
Area.  Through  February  29,  2004, 
except  as  provided  in  §§  648.52  and 
648.58,  no  vessel  may  fish  for  scallops 
in  or  land  scallops  from  the  area  knowm 
as  the  Virginia  Beach  Sea  Scallop 
Access  Area,  and  no  vessel  may  possess 
scallops  in  the  Virginia  Beach  Sea 
Scallop  Access  Area,  uidess  such  vessel 
is  only  transiting  the  areas  with  all 
fishing  gear  unavailable  for  inunediate 
use  as  defined  in  §  648.23(b),  or,  there 
is  a  compelling  safety  reason  to  be  in 
such  areas  without  all  such  gear  being 
unavailable  for  immediate  use.  The 
Virginia  Beach  Sea  Scallop  Access  Area 
(copies  of  a  chart  depicting  this  area  are 
available  from  the  Regional 
Administrator  dpon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 
***** 

5.  In  §  648.58,  paragraphs  (c)(1),  (c)(4), 
(c)(6),  (e)(2),  (e)(3){ii),  {e){4)(ii),  and  (f) 
are  revised  to  read  as  follows: 

§648.58    Sea  Scallop  Area  Access 
Program. 

****** 

(c)  •  *  * 

(1)  Season— From  March  1,  2003, 
through  February  29,  2004,  vessels 
participating  in  the  Sea  Scallop  Area 
Access  Program  may  fish  for  or  possess 


sea  scallop  in  or  fitjm  the  respective  Sea 
Scallop  Access  Areas  specified  in 
§  648.57,  unless  access  to  these  areas  is 
terminated  as  specified  in  paragraph  (f) 
of  this  section.  Should  the  2002  fishing 
year  season  be  closed  early  (i.e.,  prior  to 
February  28,  2003),  as  described  in  this 
paragraph  (c)(1),  the  Sea  Scallop  Area 
Access  Program  season  for  fishing  year 
2003  will  begin  on  April  1,  2003. 
*****  ' 

(4)  Number  of  trips — (i)  Full  and  part- 
time  vessels.  Full  and  part-time  vessels 
are  restricted  to  a  total  of  three  trips  into 
the  Sea  Scallop  Access  Areas,  imless 
otherwise  authorized  by  the  Regional 
Administrator  as  specified  in  paragraph 
(e)(2)  of  this  section.  A  trip  to  either 
Area  counts  as  one  trip.  Full-time  and 
part-time  vessels  participating  in  the 
Sea  Scallop  Area  Access  Program  may 
start  no  more  than  one  of  their  three 
allowed  Area  Access  Program  trips 
before  May  1,  2003,  and  no  more  than 
two  of  their  three  allowed  Area  Access 
Program  trips  before  June  1,  2003. 

(ii)  Occasional  scallop  vessels. 
Occasional  vessels  may  fish  only  one 
trip  under  the  Sea  Scallop  Area  Access 
Program.  The  one  allowed  trip  may  be 
conducted  in  either  the  Hudson  Canyon 
or  Virginia  Beach  Sea  Scallop  Access 
Area  specified  in  §  648.57  at  any  time 
during  the  season,  as  specified  in 
paragraph  (c)(1)  of  this  section. 
***** 

(6)  Possession  and  landing  limits — 
Unless  otherwise  authorized  by  the 
Regional  Administrator  as  specified  in 
paragraph  (e)  of  this  section,  after 
declaring  into  the  Sea  Scallop  Aresf 
Access  Program  in  fishing  year  2003,  a 
vessel  owner  or  operator  may  fish  for, 
possess,  and  land  up  to  21,000  lb 
(9,525.4  kg)  of  scallop  meats  per  trip.  No 
vessel  participating  in  the  Sea  Scallop 
Area  Access  Program  may  possess 
shoreward  of  the  VMS  demarcation  line 
or  land,  more  than  50  bu  (17.62  hi)  of 
in-shell  scallops. 
***** 

(e)  *  *  *      ■ 

(2)  Adjustment  process  for  number  of 
trips  for  Hudson  Canyon  and  the 
Virginia  Beach  Sea  Scallop  Access 
Areas.  On  or  after  October  1,  2003,  if  the 
scallop  catch  in  the  Hudson  Canyon 
and/or  Virginia  Beach  Sea  Scallop 
Access  Areas  is  less  than  the  scallop 
TACs  specified  for  fishing  year  2003  in 
paragraph  (f)  of  this  section,  the 
Regional  Administrator  may  allocate 


one  or  more  additional  trips  for  the 
Hudson  Canyon  and/or  Virginia  Beach' 
Sea  Scallop  Access  Areas  for  full  and 
part-time  limited  access  sea  scallop 
vessels  that  declared  into  and  began  a 
trip  under  the  Sea  Scallop  Area  Access 
Program  prior  to  September  1,  2003. 
This  adjustment  may  be  made  if  the 
Regional  Administrator  determines  that 
such  adjustment  will  likely  allow  the 
scallop  TAC  to  be  reached  without 
exceeding  it.  Notification  6f  this 
adjustment  to  the  trip  limit  will  be 
provided  to  the  vessel  through  a  permit 
holder  letter  issued  by  the  Regional 
Administrator.  Vessels  with  occasional 
permits  would  not  be  allocated  an 
additional  trip. 

(3)  •  *  * 

(ii)  Observer  set-aside  limits  by  area. 
The  ciunulative  amoimt  of  scallop 
authorized  under  this  part  to  be  taken 
by  vessels  in  excess  of  the  posfession 
limits  specified  in  paragraph  (c)(6)  of 
this  section  to  defray  the  cost  of  an 
observer  shall  not  exceed  2  percent  of 
the  overall  TAC  for  each  Sea  Scallop 
Access  Area.  The  following  amounts 
represent  2  percent  of  those  TACs: 

(A)  Hudson  Canyon  Sea  Scallop 
Access  Area  -  2003  area  access  program 
- 155  mt; 

(B)  Virginia  Beach  Sea  Scallop  Access 
Area  -  2003  area  access  program  -  2  mt. 
***** 

(4)*** 

(ii)  Research  set-aside  limits  and 
number  of  trips  by  area.  The  cumulative 
amount  of  scallop  authorized  under  this 
part  to  be  taken  by  vessels  in  excess  of 
the  possession  limits  specified  in 
paragraph  (c)(6)  of  this  section  to  defray 
the  cost  of  sea  scallop  research  shall  not 
exceed  1  percent  of  the  overall  TAC  for 
each  Sea  Scallop  Access  Area.  The 
following  amounts  represent  1  percent 
of  those  TACs: 

(A)  Hudson  Canyon  Sea  Scallop 
Access  Area  -  2003  area  access  program 
-  77  mt; 

(B)  Virginia  Beach  Sea  Scallop  Access 
Area  -  2003  area  access  program  -  1  mt. 
***** 

(f)  Termination  of  the  Sea  Scallop 
Area  Access  Program — (1)  Hudson 
Canyon  Sea  Scallop  Access  Area.  The 
Hudson  Canyon  Sea  Scallop  Access 
Area  fishery  for  fishing  year  2003  shall 
be  tenninated  as  of  the  date  the  Regional 
Administrator  projects  that  7.585  mt  of 
sea  scallops  (the  TAC  less  the  observer 
and  research  set-asides)  will  be  caught 
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by  vessels  fisbing  in  tbe  Hudson  Canyon 
Sea  Scallop  Access  Area  described  in 
this  section.  NMFS  sball  publish 
notification  of  the  termination  in  the 
Federal  Register. 

(2)  Virginia  Beach  Sea  Scallop  Access 
Area.  The  Virginia  Beach  Sea  Scallop 


Access  Area  fishery  for  fishing  year 
2003  shall  be  terminated  as  of  the  date 
the  Regional  Administrator  projects  that 
103  mt  of  sea  scallops  (the  TAG  less  the 
observer  and  research  set-asides)  will  be 
caught  by  vessels  fishing  in  the  Virginia 
Beach  Sea  Scallop  Access  Area 


described  in  this  section.  NMFS  shall 
publish  notification  of  the  termination 
in  the  Federal  Register. 

***** 

(FR  Doc.  03-4782  Filed  2-25-03;  2:55  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

^  — 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 

RIN  0580-AA81 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Grain  bispection 
Service  (FGIS)  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  is  proposing  to  increase  certain 
fees  by  approximately  4.1  percent;  i.e., 
contract  and  noncontract  hourly  rates, 
certain  unit  rates,  and  the 
administrative  tonnage  fee  increases. 
These  fees  apply  only  to  official 
inspection  and  weighing  services 
performed  in  the  United  States  under 
the  United  States  Grain  Standards  Act 
(USGSA),  as  amended.  These  increases 
are  needed  to  cover  increased 
operational  costs  resulting  from  the 
approximate  4.1  percent  January  2003 
Federal  pay  increase.  GIPSA  anticipates 
the  increase  in  the  user  fees  will 
generate  approximately  $685,000  in 
additional  revenue. 
DATES:  March  31,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Tess 
Butler,  GIPSA,  USDA,  1400 
Independence  Avenue,  SW.,  Room 
1647-S,  Washington,  DC  20250-3604, 
or  faxed  to  (202)  690-2755.  Comments 
may  also  be  sent  by  E-mail  to: 
comments.gipsa@usda.gov.  Please  state 
that  your  comments  refer  to  RIN  No. 
0580-AA81.  Comments  will  be 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  E-mail  address: 


David.M.OrT@usda.gov,  or  telephone 
him  at  (202)  720-0228. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,.pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
it  has  been  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee- 
financed- programs  under  the  United 
States  Grain  Standards  Act  (7  U.S.C.  71 
et  seq.)  to  determine  if  the  fees  are 
adequate.  GIPSA  has  and  will  continue 
to  seek  out  cost-saving  opportunities 
and  implement  appropriate  changes  to 
reduce  costs.  Such  actions  can  provide 
alternatives  to  fee  increases.  However, 
even  with  these  efforts,  GffSA's  existing 
fee  schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve 
balance.  Retained  earnings  balances  are 
adjusted  to  reflect  prior  year  revenue 
and' obligations  realized  in  the  year 
reported.  In  Fiscal  Year  (FY)  2000, 
GIPSA's  operating  costs  were 
$24,146,428  vdth  revenue  of 
$23,150,188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  In  FY  2001. 
GIPSA's  operating  costs  were 
$25,670,126  v«th  revenue  of 
$23,977,240  that  resulted  in  a  negative 
margin  of  $1,692,886  and  a  negative 
reserve  balance  of  $2,572,080.  Using  the 
most  recent  data  available,  GIPSA's  FY 
2002  operating  costs  were  $23,812,292 
with  revenue  of  $23,322,247  that 
resulted  in  a  negative  margin  of 
$490,045.  The  current  reserve  negative 
balance  of  $3,318,041  is  well  below  the 
desired  3-month  reserve  of 
approximately  $6  million.  GIPSA 
recognizes  the  fact  that  retained 
earnings  are  well  below  the  desired 
level.  This  proprosed  action  will  not 
have  a  major  impact  on  improving 
GIPSA's  financial  position.  GIPSA  has 
been  reviewing  the  fees  and  will 


propose  changes  that  will  address  this 
deficit  in  the  near  future. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  The  anticipated 
general  and  locality  salary  increase  that 
averages  4.1  percent  for  GIPSA 
employees,  effective  January  2003,  will 
increase  GEPSA's  costs  by  - 
approximately  $685,000. 

GIPSA  has  reviewed  the  financial 
position  of  the  inspection  and  weighing 
program  based  on  the  anticipated 
increased  salary  and  benefit  costs,  along 
with  the  projected  FY  2003  workload  of 
78  million  metric  tons.  Based  on  the 
review,  GIPSA  has  concluded  that  an 
approximate  4.1  percent  increase  will 
have  to  be  recovered  through  increases 
in  fees. 

The  proposed  fee  increase  primarily 
applies  to  entities  engaged  in  the  export 
of  grain.  Under  the  provisions  of  the 
USGSA,  grain  exported  from  the  United 
States  must  be  officially  inspected  and 
weighed.  Mandatory  inspection  and 
weighing  services  are  provided  by 
GIPSA  on  a  fee  basis  at  32  export 
facilities.  All  of  these  facilities  are 
owned  and  managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  established  by 
the  Small  Business  Administration. 

Some  entities  that  request 
nonmandatory  official  inspection  and 
weighing  services  at  other  than  export 
locations  could  be  considered  small 
entities.  The  impact  on  these  small 
businesses  is  similar  to  any  other 
business;  that  is,  an  average  4.1  percent  - 
increase  in  the  cost  of  official  inspection 
and  weighing  services.  This  proposed 
increase  should  not  significantly  affect 
any  business  requesting  official 
inspection  and  weighing  services. 
Furthermore,  any  of  these  small 
businesses  that  wish  to  avoid  the  fee 
increase  may  elect  to  do  so  by  using  an 
alternative  source  for  inspection  and 
weighing  services.  Such  a  decision 
should  not  prevent  the  business  irom 
marketing  its  products. 

There  would  be  no  additional 
reporting  or  recordkeeping  requirements 
imposed  by  this  action.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  in  Part  800 
have  been  previously  approved  by  the 
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Office  of  Management  and  Budget  under 
control  number  0580-0013.  GIPSA  has 
not  identified  any  other  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  this  proposed  rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisioris  of  this 
proposed  rule. 

Proposed  Action 

The  USGSA  (7  U.S.C.  71  et  seq.) 
authorizes  GIPSA  to  provide  official 
grain  inspection  and  weighing  services 
and  to  charge  and  collect  reasonable 
fees  for  performing  these  services.  The 
fees  collected  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 


costs.  The  current  USGSA  fees  were 
published  in  the  Federal  Register  on 
March  21,  2002  (67  FR  13084),  and 
became  effective  on  April  22.  2002. 

GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost-saving 
opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  Retained 
earnings  balances  are  adjusted  to  reflect 
prior  year  revenue  and  obligations 
realized  in  the  year  reported.  In  FT 
2000,  GIPSA's  operating  costs  were 
$24,146,428  with  revenue  of 
$23,150,188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  In  FY  2001, 
GIPSA's  operating  costs  were 
$25,670,126  with  revenue  of 
$23,977,240  that  resulted  in  a  negative 
margin  of  $1,692,886  and  a  negative 
reserve  balance  of  $2,572,080.  Using  the 
most  recent  data  available,  GIPSA's  FY 
2002  operating  costs  were  $23,812,292 
with  revenue  of  $23,322,247  that 
resulted  in  a  negative  margin  of 
$490,045.  The  current  reserve  negative 
balance  of  $3,318,041  is  well  below  the 


desired  3-month  reserve  of 
approximately  $6  million.  Employee 
salaries  and  benefits  are  major  program 
costs  that  account  for  approximately  84 
percent  of  GIPSA's  total  operating 
budget.  The  salary  increase  that  GIPSA 
anticipates  becoming  effective  in 
January  2003  averages  4.1  percent  for 
GIPSA  employees.  Overall,  program 
costs  are  estimated  to  increase  by 
approximately  $685,000.  GIPSA 
recognizes  that  retained  earnings  are 
well  below  the  desired  level  and  that 
this  proposed  action  will  not  have  a 
major  impact  on  improving  its  financial 
position.  As  a  result,  GIPSA  has  been 
reviewing  its  overall  fee  structure. 
Changes  that  will  address  this  structiure 
will  be  considered  in  the  near  future 
and  will  be  proposed  as  appropriate. 
GIPSA  remains  committed  to  providing 
the  most  cost-effective  services  possible 
to  the  grain  industry  while  maintaining 
program  quality  and  integrity. 

GIPSA  has  reviewed  the  financial    * 
position  of  the  inspection  and  weighing 
program  based  on  the  anticipated 
increased  salary  and  benefit  costs,  along 
with  the  projected  FY  2003  workload  of 
78  million  metric  tons.  Based  on  the 
review,  GIPSA  has  concluded  that  an 
approximate  4.1  percent  increase  will 
have  to  be  recovered  through  increases 
in  fees. 

The  current  hoiwly  fees  are: 


1 -year  contract  .. 
6-month  contract 
3-month  contract 
Noncontract 


Monday  to  Fri- 
day (6  a.m.  to 
6  p.m.) 


$28.60 
31.60 
36.00 
41. ft) 


Monday  to  Fri- 
day (6  p.m.  to 
6  a.m.) 


$31.20 
33.40 
37.20 
44.00 


Saturday,  Sun- 
day, and 
Overtime 


$40.40 
42.80 
46.60 
53.40 


Holidays 


$48.60 
56.00 
58.00 
65.40 


GIPSA  has  also  identified  certain  unit 
fees,  for  services  not  performed  at  an 
applicant's  facility,  that  contain  direct 
labor  costs  and  would  require  a  fee 
increase.  Further,  GIPSA  has  identified 
those  costs  associated  with  salaries  and 
benefits  that  are  covered  by  the 
administrative  metric  tonnage  fee.  The 
anticipated  4.1  percent  cost-of-living 
increase  to  salaries  and  benefits  covered 
by  the  administrative  toimage  fee  results 
in  an  overall  increase  of  an  average  of 
4.1  percent  to  the  administrative 
tonnage  fee.  Accordingly,  GIPSA  is 
proposing  an  approximate  4.1  percent 
increase  to  certain  hourly  rates,  certain 
unit  rates,  and  the  administrative 
tonnage  fee  in  7  CFR  800.71.  Table  1— 
Fees  for  Official  Services  Performed  at 
an  Applicant's  Facility  in  an  Onsite 
FGIS  Laboratory;  Table  2— Services 
Performed  at  Other  Than  an  Applicant's 


Facility  in  an  FGIS  Laboratory;  and 
Table  3 — Miscellaneous  Services. 

This  proposed  rule  provides  a  30-day 
period  for  interested  persons  to 
comment.  This  comment  period  is 
deemed  appropriate  because  the 
anticipated  Federal  pay  increase  is 
scheduled  to  become  effective  on 
January  1.  2003.  and  grain  export 
volume  and  associated  requests  for 
official  services  for  such  grain  are 
projected  to  further  decrease  in  the 
coming  months  due  to  seasonal  and 
other  adjustments.  Accordingly,  given 
the  current  level  of  the  operating 
reserve,  it  would  be  necessary  to 
implement  any  fee  increase  that  may 
result  from  this  rulemaking  as  soon  as 
possible. 

List  of  Subiects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure;  Grain. 


For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  proposed  to 
be  amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

,1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.] 

2.  Section  800.71  is  amended  by 
revising  Schedule  A  in  paragraph  (a)  to 
read  as  follows: 

§  800.71     Fees  assessed  by  the  Service. 

(a)*  •  * 

Schedule  A. — Fees  for  Official 
Inspection  and  Weighing  Services 
PeifDrmed  in  the  United  States 


Table  1.— Fees  for  Official  Services  Performed  at  an  AppucanTs  Facility  in  an  Onsite  FGIS  Laboratory  ^ 

[(1)  Inspection  and  Weighing  Services  Hourly  Rates  (per  service  representative)] 


1 -year  contract  ... 
6-montti  contract 
3-month  contract 
Noncontract 


Monday  to  Fri- 
day (6  a.m.  to 
6  p.m.) 


$29.80 
33.00 
37.00 

-43.60 


Monday  to  Fri- 
day (6  p.m.  to 
6  a.m.) 


$32.60 
34.80 
38.80 
45.80 


Satunlay,  Sun- 
day, and 
Overtime  =* 


$42.10 
44.60 
48.60 
5560 


Holidays 


$50.60 
58.40 
60.40 
68  00 


1.50 
1.50 
1.50 
12.50 
18.50 
1.50 


.30 

1.25 
2.50 


(2)  Additional  Tests  (cost  per  test,  assessed  in  addition  to  the  hourly  rate) '  «o  qn 

(i)  Anatoxin  (other  than  Thin  Layer  Chromatography)  »o  ^0 

(ii)  Anatoxin  (Thin  Layer  Chromatography  method) -- ^o.oo 

(iii)  Com  oil.  protein,  and  starch  (one  or  any  combination) '  ^ 

(iv)  Soybean  protein  and  oil  (one  or  both)  

.     (v)  Wheat  protein  (per  test)  • •• 

(vi)  Sunflower  oil  (per  test) ; • 

(vii)  Vomitoxin  (qualitative) -• 

(viii)  Vomitoxin  (quantitative) 

(ix)  Waxy  com  (per  test) - - 

(x)  Fees  for  other  tests  not  listed  above  will  be  t>ased  on  the  lowest  noncontract  hourly  rate, 
(xi)  Other  services 

(a)  Class  Y  Weighing  (per  earner) 

(1)  Trucl</container 

(2)  Railcar 

(3)  Barge 

(3)  Administrative  Fee  (assessed  in  addition  to  all  other  applicable  fees,  only  one  administrative  fee  will  be  assessed  when  inspec- 
tion and  weighing  services  are  performed  on  the  same  carrier). 

(i)  All  outbound  carriers  (per-metric-ton)*  *  «a  n 

(3)1-1.000.000  - : • - • : ^]l 

(b)  1.000,001-1,500,000  : ■. - "IL. 

(c)  1.500.001-2,000,000 : "^; 

(d)  2,000.001-5,000,000  ' nir^Q 

•        (e)  5,000,001-7,000,000  ""ffx 

(f)  7,000,001  + ^ ";"^"^ 

1  Fees  apply  to  original  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  and  iridude,  but  are  "ol,i""'!^»°^^,'T^''g' 
grading  werahing  pn^r  to  loading  stowage  examinations,  and  certifying  results  performed  wrthin  25  miles  of  an  employees  assigned  duty  sta- 
tion Travel  and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  § 800.72(a).        ,.      .     ^    .  ,.  _  ^^,.  „  o«,,ao» 

"overtime  ratel  will  be  assessed  tor  all  hoDrs  in  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requesting  service 
t)eyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existing  staffing. 

3Appeal  and  reinspection  services  will  be  assessed  the  same  fee  as  the  onginal  inspection  service.  ,rw-.K^,  ■,  ^^h  wo=.r\ 

*The  administrativefee  is  assessed  on  an  accumulated  basis  beginning  at  the  start  of  the  Service s  fiscal  year  (October  1  each  year). 

Table  2.— Services  Performed  at  Other  than  an  Applicant's  Facility  in  an  FGIS  Laboratory  '-2 


99 
094 


(1)  Original  Inspection  and  Weighing  (Class  X)  Services  . 
(i)  Sampling  only  (use  hourty  rates  from  Tat>le  1) 

(ii)  Stationary  lots  (sampling,  grade/factor,  &  checkloading)  $19  80 

(a)  Tmck/trailer/container  (per  carrier)  29  50 

(b)  Railcar  (per  carrier) ■ • : 187  50 

(c)  Barge  (per  carrier) • r'''::'7''''',;:^';i:^^i^ " nn? 

(d)  Sacked  grain  (per  hour  per  servree  representative  plus  an  administrative  fep  per  hundredweight)  (CWT)  u  u^ 

(iii)  Lots  sampled  online  during  toading  (sampling  charge  under  (i)  above,  plus): 

(a)  Tmck/trailer  container  (per  carrier) • ^g  ^^ 

(b)  Raitear  (per  earner) .• 110  00 

(c)  Barge  (per  carrier) • • •"■  ■■■■■■T""Iliv"/'^«m nno 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  r...  u.ui 

(iv)  Other  servtees  1 1  ao 

(a)  Submitted  sample  (per  sample— grade  and  factor)  

(b)  Warehouseman  Inspection  (per  sample) ~ „ 

(c)  Factor  only  (per  factor— maximum  2  factors)  ■•••— - •• '^""^llZili^^^a'ZJ, 

(d)  Checktoading/condition  examinatwn  (use  hourty  rates  from  Table  1,  plus  an  administrative  fee  per  hundredwetght  if  not  ^^ 
previously  assessed)  (CWT)  •• i-inn 

(e)  Reinspectk)n  (grade  and  factor  only.  Sampling  service  additional,  item  (1)  above) ,    '^  "" 

(f)  Class  X  Weighing  (per  hour  per  servk»  representative)  •; '  ^   ^ 

(v)  Additional  tests  (excludes  sampling)  29  80 

(a)  Aflatoxin  (per  test— other  than  TLC  method)  •, 113  00 

(b)  Aflatoxin  (per  test— TLC  method) ■    g  i: 

(c)  Com  oil,  protein,  and  starch  (one  or  any  combinatkm) 

(d)  Soybean  protein  and  oil  (one  or  botti) g  qq 

(e)  Wheat  protein  (per  test) g  qq 

(f)  Sunftower  oil  (per  test) 31  00 

(g)  Vomitoxin  (qualitative) : ' 38  50 

(h)  Vomitoxin  (quantitative)  ^ • ; - •; ■ 
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Table  2.— Services  Performed  at  Other  than  an  Applicant's  Facility  in  an  FGIS  Laboratory  '  ^ — Continued 

(i)  Waxy  com  (per  test)  10.30 

(i)  Canola  (per  test— 00  dip  test)  10.30 

(k)  Pesticide  Residue  Testing  3. 

(1)  Routine  Compounds  (per  sample) 216.00 

(2)  Special  Compounds  (per  service  represdnt^ive)  114.00 

(I)  Fees  for  other  tests  not  listed  atx>ve  will  be  based  on  ttie  lowest  noncontract  hourly  rate  from  Table  1 . 

(2)  Appeal  Inspection  and  review  of  weighing  service.^ 

(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor — max  2  factors) 82.00 

(b)  Sampling  service  for  Appeals  additional  (hourly  rates  from  Table  1) 43.00 

(ii)  Additional  tests  (assessed  In  addition  to  all  other  applicable  fees) 

(a)  Aflatoxin  (per  test,  other  than  TLC)  30.00 

(b)  Anatoxin  (TLC) 120.00 

(c)  Com  oil,  protein,  and  starch  (one  or  any  combination) ." '    17.20 

(d)  Soybean  protein  and  oil  (one  or  both) « 17.20 

(e)  Wheat  protein  (per  test) ^ 17.20 

(f)  Sunflower  oil  (per  test)  : 17.20 

(g)  Vomitoxin  (per  test — qualitative) 41 .00 

(h)  Vomitoxin  (per  test — quantitative)  46.00 

(i)  Vomitoxin  (per  test— HPLC  Board  AppeaO 140.00 

(j)  Pesticide  Residue  Testing  ^ 

(1)  Routine  Compounds  (per  sample) 216.00 

(2)  Special  Compounds  (per  service  representative) 114.00 

(k)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  hourly  rate  from  Table  1 . 

(ill)  Review  of  weighing  (per  hour  per  service  representative)  82.60 

(3)  Stowage  examination  (service-on-request)  ^ 

(I)  Ship  (per  stowage  space)  (Minimum  $255.00  per  ship) 51.00 

(II)  Subsequent  ship  examinations  (same  as  original)  (Minimum  $153.00  per  ship) 

(ill)  Barge  (per  examination) '. i 41.00 

(iv)  All  other  carriers  (per  examination) , , 16.00 

.  ^  Fees  apply  to  original  Inspection  and  weighing,  reinspection,  and  appeal  inspection  service  and  include,  but  are  not  limited  to,  sampling, 
grading,  weighir^,  prior  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tKXi  Travel  and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  In  §  800.72(a). 

^  An  additional  charge  will  be  assessed  when  the  revenue  from  the  services  in  Schedule  A,  Table  2,  does  not  cover  what  would  fiave  been  col- 
lected at  the  applicable  hourly  rate  as  provided  in  §800  72(b). 

3 IJ  perlormed  outside  of  normal  business,  1  Vz  times  the  applicable  unit  fee  will  be  charged. 

*lf,  at  the  request  of  the  Service,  a  file  sample  is  located  and  fonwarded  by  the  Agency  for  an  official  agency,  the  Agency  may,  upon  request, 

be  reimbursed  at  the  rate  of  $2.65  per  sample  by  the  Service.  <- 

Table  3.— Miscellaneous  Services  ^ 

(1)  Grain  grading  seminars  (per  hour  per  service  representative)^  $57.40 

(2)  Certification  of  diverter-type  mechanical  samplers  (per  hour  per  service  representative)^  57.40 

(3)  Special  weighing  services  (per  hour  per  service  representative)^ 

(i)  Scale  testing  and  certification 57.40 

(Ii)  Evaluation  of  weighing  and  material  handling  systems 57.40 

(iii)  NTEP  Prototype  evaluation  (other  than  Railroad  Track  Scales) _ 57.40 

(iv)  NTEP  Prototype  evaluation  of  Railroad  Track .'. 57.40 

Scales  (plus  usage  fee  per  day  for  test  car) 110.00 

(v)  Mass  standards  calibration  and  reverifKation 57.40 

(vi)  Special  projects , 57.40 

(4)  Foreign  travel  (per  day  per  service  representative) 510.00 

(5)  Online  customized  data  EGIS  service 

(i)  One  data  file  per  week  for  1  year , 500.00 

(ii)  One  data  file  per  month  for  1  year  300.00 

(6)  Samples  provided  to  Interested  parties  (per  sample) 2.65 

(7)  Olvided-lot  certificates  (per  certificate) „ ; 1.50 

(8)  Extra  copies  of  certificates  (per  certificate) v 1-50 

(9)  Faxing  (per  page) 1.50 

(10)  Special  mailing  (actual  cost) 

(11)  Preparing  certificates  onsite  or  during  other  than  nomrtal  business  hours  (use  hourly  rates  from  Table  1) 

'  Any  requested  service  that  is  not  listed  will  be  performed  at  $57  40  per  hour. 

2  Regular  business  hours — Monday  through  Friday — service  provided  at  other  than  regular  hours  charged  at  thie  applicable  overtime  hourly 
rate. 
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Dated:  February  24,  2003. 
Donna  Reifischneider, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

[PR  Doc.  03-4688  Filed  2-27-03;  8:45  am] 

BIUJNG  COM  3410-EN-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  868 
RIN0580-AA82 

Fees  for  Rice  inspectkxi  Servk:es 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  an  approximate  4.1  percent 
increase  in  fees  for  all  hourly  rates  and 
certain  unit  rates  for  inspection  services 
performed  under  the  Agricultural 
Marketing  Act  (AMA)  of  1946  in  the  rice 
inspection  program.  These  increases  are 
needed  to  cover  increased  operational 
costs  resulting  from  the  January  2003 
Federal  pay  increase. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  31,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Tess 
Butler,  GIPSA.  USDA,  1400 
Independence  Avenue,  SW.,  Room 
1647,  Washington,  DC  20250-3604.  or 
faxed  to  (202)  690-2755.  Comments  may 
also  be  sent  by  electronic  mail  or 
Internet  to:  comments.gipsa@usda.gov. 
All  comments  should  make  reference  to 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  pubUc  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  E-mail  address: 
David.M.On®. usda.gov,  or  telephone 
him  at  (202)  720-0228. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  proposed  rule  has  been 
determined  to  be  nonsignificant  for  the 
piupose  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 


Donna  Reifschneider,  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  defined  in 
the  R^atory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee 
pro-ams  to  determine  if  the  fees  are 
adequate  and  continues  to  seek  cost- 
-saving  opportimities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  Employee  salaries  and 
benefits  are  major  program  costs  that 
adcoimt  for  approximately  84  percent  of 
GIPSA's  total  operating  budget.  An 
anticipated  January  2003  general  and 
locality  salary  increase  that  averages  4.1 
percent  for  all  GIPSA  employees  will 
increase  program  costs  in  the  rice 
inspection  program. 

"nie  existing  fee  schedule  for  GIPSA's 
rice  inspection  program  will  not 
generate  sufficient  revenues  to  cover 
program  costs  while  maintaining  an 
adequate  reserve  balance.  Fees  for  this 
program  are  in  Tables  1  and  2  of  7  CFR 
868.91.  hi  Fiscal  Year  (FY)  2000, 
operating  costs  in  the  rice  program  were 
$4,034,964  with  revenue  of  $4,837,116 
that  resulted  in  a  positive  margin  of 
$802,152  and  a  positive  reserve  of 
$406,359.  In  FY  2001,  operating  costs  in 
the  rice  program  were  $3,842,326  with 
revenue  of  $4,102,960  that  resulted  in  a 
positive  margin  of  $260,634  and  a 
positive  reserve  of  $611,654.  Using  the 
most  recent  data  available,  GIPSA's  FY 
2002  operating  costs  were  $3,382,574 
with  revenue  of  $3,385,121  that  resulted 
in  a  positive  margin  of  $2,547.  The 
current  positive  reserve  balance  of 
$311,596  is  well  below  the  desired  3- 
month  reserve  of  approximately  $1 
million. 

GIPSA  has  reviewed  the  financial 
position  of  our  rice  inspection  program 
based  on  the  anticipated  increased 
salary  and  benefit  costs,  along  with  the 
projected  FY  2003  workload.  Even 
though  the  financial  status  of  the  rice 
inspection  program  has  improved, 
GIPSA  has  concluded  that  it  cannot 
absorb  the  increased  costs  caused  by  the 
anticipated  4.1  percent  salary  increase 
with  the  small  positive  reserve  balance. 
This  fee  increase  will  collect  an 
estimated  $155,500  in  additional 
revenues  in  the  rice  program  based  on 
the  projected  FY  2003  work  volume  of 
3.4  million  metric  tons. 

This  fee  increase  applies  primarily  to 
GIPSA  customers  that  produce,  process, 
and  market  rice  for  the  domestic  and 
international  markets.  There  are 
approximately  550  such  customers 
located  primarily  in  Arkansas, 
Louisiana,  and  "Texas.  Many  of  these 


customers  meet  the  criteria  for  small  ^ 
entities  established  by  the  Small 
Business  Administration  criteria  for 
small  businesses.  Even  though  the  fees 
are  being  increased,  the  proposed 
increase  will  not  be  excessive  (4.1 
percent)  and  should  not  significantly 
affect  those  entities.  Those  entities  are 
under  no  obligation  to  use  GIPSA's 
service  and,  therefore,  any  decision  on 
their  part  to  discontinue  the  use  of 
service  should  not  prevent  them  from 
marketing  their  products. 

There  will  be  no  additional  reporting 
or  record  keeping  requirements  imposed 
by  this  proposed  action.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  35),  the  information 
collection  and  record  keeping 
requirements  in  Part  868  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0013.  GIPSA  has  not 
identified  any  other  Federal  rules  which 
may  duplicate,  overlap,  or  conflict  with 
this  proposed  rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  action  is 
not  intended  to  have  a  retroactive  effect. 
This  proposed  action  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this  rule. 
There'are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of    . 
this  proposed  rule. 

Proposed  Action 

The  current  rice  fees  were  published 
in  the  Federal  Register  on  April  4,  2001 
(66  FR  17775),  and  became  effective  on 
May  4,  2001.  Under  the  provisions  of 
die  AMA  (7  U.S.C.  1621,  (et  seq.)),  rice 
inspection  services  are  provided  upon 
request  and  GIPSA  must  collect  a  fee 
frtjm  the  customer  to  cover  the  cost  of 
providing  such  services.  Section  203(h) 
of  the  AMA  (7  U.S.C.  1622(h))  provides 
for  the  establishment  and  collection  of 
fees  that  are  reasonable  and,  as  nearly  as 
practicable,  cover  the  costs  of  the 
services  rendered.  These  fees  cover  the 
GIPSA  administrative  and  supervisory 
costs  for  the  performance  of  official 
services,  including  personnel 
compensation  and  benefits,  travel,  rent,  • 
communications,  utilities,  contractual 
services,  supplies,  and  equipment. 

The  existing  fee  schedule  for  GIPSA's 
rice  inspection  program  will  not 
generate  sufficient  revenues  to  cover 
program  costs  while  maintaining  an 
adequate  reserve  balance.  Fees  for  this 
program  are  in  Tables  1  and  2  of  7  CFR 
868.91.  In  FY  2000,  operating  costs  in 
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the  rice  program  were  $4,034,964  with 
revenue  of  $4,837,116  that  resulted  in  a 
positive  margin  of  $802,152  and  a 
positive  reserve  of  $406,359.  In  FY 
'  2001,  operating  costs  in  the  rice 
program  were  $3,842,326  with  revenue 
of  $4,102,960  that  resulted  in  a  positive 
margin  of  $260,634  and  a  positive 
reserve  of  $611,654.  Using  the  most 
recent  data  available.  GIPSA's  FY  2002 
operating  costs  were  $3,382,574  with 
revenue  of  $3,385,121  that  resulted  in  a 
positive  margin  of  $2,547.  The  current 
positive  reserve  balance  of  $311,596  is 


well  below  the  desired  3-month  reserve 
of  approximately  $1  million. 

GIPSA  has  reviewed  the  financial 
position  of  its  rice  inspection  program 
based  on  the  anticipated  salary  and 
benefit  costs,  along  with  the  projected 
FY  2003  workload.  Even  though  the 
financial  status  of  the  rice  inspection 
program  has  improved.  GIPSA  has 
concluded  that  with  the  small  positive 
reserve  balance  it  cannot  absorb  the 
increased  costs  caused  by  the  4.1 
percent  salary  increase.  This  fee 
increase  will  collect  an  estimated 
$155,500  in  additional  revenues  in  the 


rice  program  based  on  the  projected  FY 
2003  work  volume  of  3.4  million  metric 
tons. 

In  7  CFR  868.91,  Table  1— Hourly 
Rates/Unit  Rate  Per  CWT  and  Table  2— 
Unit  Rates,  currently  the  regular 
workday  contract  and  noncontract  fees 
are  $44.60  and  $54.30.  respectively, 
while  the  nonregular  workday  contract 
and  noncontract  fees  are  $61.80  and 
$75.00.  respectively.  The  unit  rate  per 
hundredweight  for  export  port  services 
is  currently  $0,054  per  hundredweight. 
The  rice  current  unit  rates  are: 


Service 


Inspection  for  quality  (per  lot,  sublet,  or  sample  inspection)  

Factor  analysis  for  any  single  factor  (per  factor): 

(a)  Milling  yield  (per  sample) ,• 

(b)  All  ottier  factors  (per  factor) 

Total  oil  and  free  fatly  acid .'. 

Interpretive  line  samples: 

(a)  Milling  degree  (per  set) 

(b)  Parboiled  light  (per  sample) 

Extra  copies  of  certificates  (per  copy) 


Rough  rice 


$34.80 


27.00 
12.90 


3.00 


Brown  rice  for 
processing 


$30.00 


27.00 
12.90 
42.60 


3.00 


Milled  rice 


$21.50 


12.90 
42.60 

91.00 

22.60 

3.00 


This  proposed  rule  provides  a  30-day 
period  for  interested  persons  to 
comment.  This  conmient  period  is 
deemed  appropriate  because  the 
anticipated  Federal  pay  increase  is 
scheduled  to  become  effective  on 
January  1.  2003.  rice  inspection  volume 
and  associated  requests  for  official 
services  for  such  rice  inspection 
requests  are  projected  to  further 
decrease  in  the  coming  months  due  to 
seasonal  and  other  adjustments. 
Accordingly,  given  the  current  level  of 
the  operating  reserve,  it  would  be 
necessary  to  implement  any  fee  increase 


that  may  result  from  this  rulemaking  as 
soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  868 

Administrative  practice  and 
procedure.  Agricultural  commodities. 

For  reasons  set  out  in  the  preamble, 
7  CFR  Part  868  is  amended  as  follows: 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  part  868 
continues  to  read  as  follows: 


Authority:  Sees.  202-208,  60  Stat.  1087  as 
amended  (7  U.S.C.  1621,  et  seq.] 

2.  Section  868.91  is  revised  to  read  as 
follows: 

§  868.91     Fees  for  certain  Federal  rice 
inspection  services. 

The  fees  shown  in  Tables  1  and  2 
apply  to  Federal  rice  inspection 
services. 


Table  1.— Hourly  Rates/Unit  Rate  Per  CWT 

[Fees  for  Federal  Rice  Inspection  Services] 


Service^ 


Contract  (per  hour  per  Service  representative) 

Noncontract  (per  hour  per  Service  representative) 
Export  Port  Services  (per  hundredweight)  =^  


Regular  work- 
day (Monday- 
Saturday) 


$46.40 
56.60 
.056 


Nonregular 
workday  (Sun- 
day-Holiday) 


$64.40 
78.00 
.056 


'  Original  and  appeal  inspection  services  include:  Sampling,  grading,  weighing,  and  other  services  requested  by  the  applicant  when  performed 
at  the  applicant's  facility. 
2  Services  performed  at  export  port  locations  on  lots  at  rest. 

Table  2.— Unit  Rates 


Service'' 


Rough  rice 


Inspection  for  quality  (per  k)t,  5ut)tot,  or  sample  inspection) 
Factor  analysis  for  any  single  factor  (per  factor): 

(a)  Milling  yiekj  (per  sample)  .'..... 

(b)  All  other  factors  (per  factor) 

Total  oil  and  free  fatty  acid 


Brown  rice  for 
processing 


$30.50 

27.50 
13.20 
43.00 


Milled  rice 


$22.00 


13.20 
43.00 


Table  2.— Unit  Rates— Continued 


Service  1  3 


Interpretive  line  samples:  ^ 

(a)  Milling  degree  (per  set) 

(b)  Partx)iled  light  (per  sample)  ... 
Extra  copies- of  certifkates  (per  copy) 


Rough  rice 


3.00 


Brown  rwe  for 
processing 


3.00 


Milled  rice 


94  TX) 

2300 

3.00 


1  Fees  apply  to  determinations  (original  or  appeals)  for  kind,  dass,  grade,  factor  analysis,  equal  to  type,  mining  yield,  or  any  other  quality  des- 
ignation asCtefined  jn  the  U.S.  Standards  for  Rk»  or  applreable  instmctions,  whether  performed  singly  or  in  combination  at  other  than  at  the  ap- 

""^nterorSline  samples  may  be  purchased  from  the  U.S.  Department  of  Agriculture.  GIPSA,  FGIS,  Technteal  Sew*cfs  Division  103MN^ 
Ambassador  Drive,  Kansas  City,  Missouri  64153-1394.  Interpretive  line  samples  also  are  available  for  examtnation  at  selected  FGIS  field  oftK«s. 
A  list^field  offices  may  be  otitained  from  the  Director,  Field  Management  Divisk>n,  USDA,  GIPSA,  FGIS,  1400  Independence  Avenue  JW 
STOP  3630,  Washington,  DC  20250-3630.  The  interpretive  line  samples  illustrate  the  lower  limit  for  milling  degrees  only  and  the  cotor  limit  tor 

the  factor  "Partwiled  Light "  rice.  .......      .i  ._j      c  oeo  an  tcki«  i 

3  Fees  for  other  sen/ices  not  referenced  in  Table  2  will  be  based  on  the  noncontract  hourty  rate  listed  in  §868.90,  Table  l 


Dated:  February  24,  2003. 
Donna  Rei£schneider, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

[FR  Doc.  03-4689  Filed  2-27-03;  8:45  am] 

WIXING  CODE  3410-EN-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Rulemaking  on  Controlling  the 
DisposHion  of  Solid  Materials:  Scoping 
Process  for  Environmental  Issues  and 
Notice  of  Workshop 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comments  on  scope 

of  proposed  rulemaking  and  notice  of 

workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conducting  an 
enhanced  participatory  rulemaking  on 
alternatives  for  controlling  the 
disposition  of  solid  materials  that 
originate  in  restricted  or  impacted  areas 
of  NRC-licensed  facilities,  and  that  have 
no.  or  very  small  amounts  of. 
radioactivity  resulting  from  licensed 
operations.  The  NRC  is  seeking 
stakeholder  participation  and 
involvement  in  identifying  alternatives 
and  their  enviroimiental  impacts  that 
should  be  considered  as  part  of  the 
rulemaking.  Considerable  information 
collection  effort  has  been  conducted  in 
this  area  and  the  Commission  is 
building  on  existing  information  to 
focus  on  potential  solutions.  To  assist  iii 
this  process,  the  NRC  is  holding  a 
workshop  to  solicit  new  mput  with  a 
focus  on  the  feasibility  of  alternatives 
identified  in  this  notice  that  would  limit 
where  solid  material  can  go.  The  NRC 
has  not  made  a  decision  on  the  scope  or 
details  of  a  regulation  and  is  continuing 


to  develop  a  solid  technical  basis  for  the 
rulemaking. 

DATES:  Submit  comments  by  June  30, 
2003.  Comments  received  aiter  this  date 
will  be  considered  if  it  is  practicable  to 
do  so,  but  the  Conunission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 

In  addition  to  providing  opportunity 
for  written  (and  electronic)  comment?,  a 
workshop  to  solicit  comments  on 
alternatives,  with  a  focus  on  the 
feasibility  of  alternatives  identified  in 
this  notice  that  would  limit  where  solid 
materials  can  go,  will  be  held  on  May 
21-22,  2003  from  8:30  a.m.-5  p.m.  in 
the  NRC  Auditorium,  11545  Rockville 
Pike.  Rockville,  Maryland. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  rulemaking  Web  site  at  http:/ 
/mlef orum.llnl.gov  (then  select 
"Information/Comment  Requests"  from 
left-hand  column).  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  web 
page,  contact  Ms.  Carol  Gallagher.  (301) 
415-5905  [cag&nrc.gov). 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room.  11555  Rockville  Pike. 
Rockville.  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:        ^ 
Frank  Cardile.  telephone:  (301)  415- 
6185;  e-mail:  fpc@nrc.gov.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
USNRC,  Washington,  DC  20555-0001. 
Specific  comments  on  the  public 
meeting  process  should  be  directed  to 
Chip  Cameron;  e-mail  fxc@nrc.gov, 
telephone:  (301)  415-1642;  Office  of  the 


General  Counsel.  USNRC,  Washington, 
DC  20555-0001.  Specific  comments  on 
the  environmental  scoping  process 
discussed  in  Section  VI  should  be 
directed  to  Phyllis  Sobel;  e-mail 
pas@nrc.gov,  telephone:  (301)  415- 
6714;  Office  of  Nuclear  Material  Safety 
and  Safeguards,  USNRC,  Washington. 
DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  NRC  is  conducting  a  rulemaking 
to  evaluate  alternatives  for  controlling 
the  disposition  of  solid  materials  with 
no.  or  very  small  amounts  of, 
radioactivity  resulting  from  licensed 
operations.  This  Federal  Register  Notice 
(FRN)  provides  information  on  this 
effort  as  follows: 

(1)  Sections  II.l-H-7:  These  sections 
provide  background  information  about 
why  we  are  conducting  this  effort  and 
what  are  some  alternatives  for 
controlling  the  disposition  of  solid 
materials. 

(2)  Sections  UI.l-lU.2:  These  sections 
discuss  the  considerable  information 
collection  efforts  we  have  conducted  to 
date  in  this  area  and  what  we  have 
learned  about  the  alternatives. 

(3)  Sections  IV  and  V:  These  sections 
discuss  our  current  effort  to  build  on 
information  previously  collected  in  this 
area.  The  NRC  has  not  made  a  decision 
on  any  ahematives  for  controlling  the 
disposition  of  solid  materials  and 
invites  stakeholders  to  present  new 
information  on  alternatives.  In 
particular.  Section  IV  asks  specific 
questions  about  the  feasibility  of 
alternatives  that  would  limit  where 
solid  material  can  go,  and  Section  V 
announces  a  workshop  scheduled  for 
May  21-22.  2003. 

(4)  Section  VI:  This  section  announces 
a  re-opening  of  the  scoping  process  and 
requests  input  on  environmental 
impacts  of  alternatives. 

To  further  assist  stakeholders,  the 
staff  is  also  placing  on  its  website  an 
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information  packet  which  discusses 
ways  in  which  stakeholders  can  review 
the  alternatives  and  issues  involved, 
provide  comments  to  the  NRC,  and  link 
to  other  documents  (Go  to  http:// 
www.nrc.gov/materials. html  and  select 
"Controlling  the  Disposition  of  Solid 
Materials."). 

n.  Background 

The  information  below  in  Sections 
II.1-II.7  has  been  discussed  in  various 
NRC  documents  and  public  meetings.' 
It  is  provided  here  in  summary  form  as 
back^ound  information  on  the  issues 
involved  and  on  alternatives  for 
controlling  the  disposition  of  solid 
materials. 

1.  Solid  Materials  Being  Considered 

Just  as  is  the  case  for  many  industrial 
operations  (or  in  a  home),  there  are 
"solid  materials"  that  are  no  longer 
needed  or  useful  at  facilities  licensed  by 
NRC.  This  can  occiu.  for  example, 
during  normal  facility  operations  when: 
(a)  Metal  equipment  and  tools  become 
surplus,  obsolete  or  worn;  (b)  gUss, 
plastic,  paper,  or  other  trash-like 
materials  are  no  longer  useful;  or  (c) 
concrete  from  a  building  being 
renovated  or  soil  being  excavated  from 
a  site  is  no  longer  needed.  This  can  also 
occur  at  the  end  of  facility  operations 
when  a  licensee  seeks  to  terminate  its 
NRC  license.  At  such  times,  NRC's 
licensees  seek  disposition  alternatives 
for  solid  material  that  are  protective  of 
public  health  and  safety  and  are 
economical. 

NRC  licensees  fall  into  broad 
categories  that  include:  (a)  Academic — 
university  laboratories  and  small 
reactors  that  use  radioactivity  for 
research  and  teaching  purposes;  (b) 
medical — hospitals  and  clinics  that  use 
radioactivity  for  diagnostic  and 
therapeutic  medical  purposes;  (c) 
manufacturing — facilities  and  labs  that 
manufacture  products  that  use 
radioactivity,  e.g.,  smoke  detectors, 
■  certain  types  of  gauges;  and  (d)  power 
production — reactor  facilities  and  fuel 
cycle  facilities  that  handle  radioactivity 
as  part  of  the  generation  of  glectricity. 

2.  The  Nature  of  These  Solid  Materials 

This  effort  is  focused  on  controlling 
the  disposition  of  solid  materials  that 
are  present  in  areas  in  NRC-licensed 
facilities  where  radioactive  materials  are 
used  or  stored.  These  areas  of  the 
facilities  are  generally  referred  to  as 


either  "restricted  ^"  or  "impacted  ^" 
areas.  Despite  their  location  in  these 
restricted  or  impacted  areas,  much  of 
this  solid  material  has  no,  or  very  small 
amounts  of,  radioactivity  resulting  from 
licensed  operations  either  because  the 
material  was  exposed  to  radioactivity  in 
the  facility  to  only  a  limited  extent  or 
because  it  has  been  cleaned.  These  solid 
materials  can  include  furniture  and 
ventilation  ducts  in  buildings;  metal 
equipment  and  pipes;  wood,  paper,  and 
glass;  laboratory  materials  (gloves, 
beakers,  etc);  routine  trash;  site  fences; 
concrete;  soil;  or  other  similar  materials. 

Other  solid  materials  in  these 
restricted  or  impacted  areas  can  contain 
more  appreciable  levels  of  radioactivity. 
However,  these  are  separated  from  those 
materials  with  no,  or  very  small 
amounts  of,  radioactivity  at  the  licensed 
facility  and  are  required  to  be  disposed 
of  at  licensed  low-level  waste  (LLW) 
disposal  sites  under  NRC's  existing 
regulations  in  10  CFR  part  61.  Solid 
materials  containing  appreciable  levels 
of  radioactivity  are  not  the  subject  of 
this  NRC  rulemaking. 

Sblid  materials  not  located  in 
restricted  or  impacted  areas,  and 
considered  to  be  free  of  radioactivity 
resulting  from  licensed  operations,  are 
not  currently  required  to  be  part  of  a 
disposition  radiological  survey  program. 
Such  materials  can  include  furniture, 
glass  bottles,  paper,  equipment,  or  trash 
in  administrative  buildings  or  office 
areas.  This  rulemaking  does  not  propose 
to  alter  this  approach,  and  therefore, 
these  materials  are  also  not  the  subject 
of  this  NRC  effort. 

The  remainder  of  this  FRN  discusses 
those  solid  materials  from  restricted  or 
impacted  areas  of  an  NRC-licensed 
facility  that  have  no.  or  very  small 
amounts  of.  radioactivity  resulting  from 
licensed  operations.  For  ease  of 
reference,  these  are  referred  to  as  "solid 
materials." 

3.  The  NRC's  Current  Approach  for 
Controlling  the  Disposition  of  Solid 
Materials 

Currently,  the  NRC  has  requirements 
in  its  regulations  in  10  CFR  part  20  that 
require  that  solid  materials  that  have 
been  in  restricted  or  impacted  areas  be 
surveyed  before  leaving  the  site.  SoHd 
materials  can  currently  be  released  for 


'  Many  of  the  documents,  as  well  as  summaries 
of  public  meetings  and  other  background 
information,  discussed  in  this  paper  are  available 
via  the  NRC's  web  page  at  http://nK.gov/ 
materials.html. 


'  A  restricted  area  is  defined  in  the  NftC's 
regulations  in  10  CFR  20.1003. 

}  An  impacted  area  is  defined  in  the  Multi- 
Agency  Radiation  Survey  and  Site  Investigation    ^^ 
Manual  (MARSSIM)  which  was  jointly  prepared  by 
the  U.S.  Environmental  Protection  Agency,  the  U.S. 
Department  of  Energy,  the  U.S.  Department  of 
Defense,  and  the  NRC.  An  impacted  area  is  defined 
in  MARSSIM  as  an  area  with  a  possibility  of 
containing  residual  radioactivity  in  excess  of 
natural  background  or  fallout  levels. 


any  unrestricted  use  if  the  survey  does 
not  detect  radioactivity  from  licensed 
operations  on  the  material  or,  if  it  does 
detect  radioactivity,  the  amount  is 
below  a  level  that  is  considered  to  be 
protective  of  public  health  and  safety 
and  the  environment. 

However,  10  CFR  part  20  does  not 
currently  specify  the  level  below  which 
the  material  can  be  released.  Decisions 
on  disposition  of  solid  materials  are 
currently  made  using  levels  contained 
in  a  set  of  existing  guidelines  that  are 
based  primarily  on  the  ability  of  survey 
meters  to  measure  the  radioactivity  level 
on,  or  in,  ^e  solid  material.^  > 

4.  Why  NRC  Is  Examining  This  "Current 
Approach" 

A  report  by  the  National  Academies 
indicates  that  NRC's  current  approach 
for  controlling  the  disposition  of  solid 
materials  protects  public  health  and 
does  not  need  immediate  revamping. 

However,  the  National  Academies 
report  also  indicates  that  the  current 
approach  is  incomplete  and  inconsistent 
and  that  NRC's  approach  should  be 
based  more  directly  on  a  risk  basis.  As 
a  result,  the  National  Academies  study 
states  that  NRC  should  conduct  a 
process  to  evaluate  alternatives  to 
provide  clear  risk-informed  direction  on 
controlling  the  disposition  of  solid 
materials. 

5."  Why  NRC  Is  Conducting  a 
Rulemaking  to  Potentially  Revise  its 
Current  Approach 

The  NRC  agrees  with  the  findings  in 
the  National  Academies  report  regarding 
the  need  to  consider  modifying  its 
current  approach  to  provide  specific 
direction  on  controlling  the  disposition 
of  solid  materials. 

The  generally  accepted  process  that 
Federal  Agencies  use  to  examine  or 
replace  an  approach  that  needs 
improvement  is  to  conduct  a  rulemaking 
to  amend  the  Code  of  Federal 
Regulations  (CFR).  A  rulemaking  is  an 
open  process  that  evaluates  the 
advantages  and  disadvantages  of  a  range 
of  alternatives  and  that  invites  public 
input  on  the  alternatives  early  on  and 
throughout  the  process. 

6.  NRC's  Guiding  Policy  in  Conducting 
a  Rulemaking  To  Develop  a  Regulation 

NRC's  overall  policy,  as  discussed  in 
NUREG-1614  entitled  "U.S.  Nuclear 
Regulatory  Commission  Strategic  Plan. 
Fiscal  Year  2000-2005."  is  that  the 
nation's  use  of  radioactive  material  be 
conducted  in  a  manner  that  protects 


'These  guidelines  are  discussed  in  the  June  1999 
Issues  Paper  and  in  an  All-Agreement  States  letter 
(STP-00-070),  dated  August  22.  2000. 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28.  f003  /  Proposed  Rules 


9597 


public  health  and  safety  and  the 
environment.  In  carrying  out  this  policy, 
the  NRC  is  guided  by  broad 
"performance  goals"  that  include: 

(1)  Maintain  safety,  protection  of  the 
environment,  and  the  common  defense 
and  security; 

(2)  Increase  public  confidence  in  our 
regulatory  process; 

(3)  Make  NRC's  activities  and 
decisions  effective,  efficient,  and 
realistic; 

(4)  Reduce  unnecessary  regulatory 
burden  on  stakeholders. 

As  discussed  in  NUREG-1614. 
protection  of  public  health  and  safety  is 
paramount  among  the  NRC  goals  and  it 
is  likewise  oiu  principal  goal  in 
controlling  the  disposition  of  solid 
materials.  We  also  recognize  that,  in 
considering  alternatives  in  this  area,  oiu- 
decision-making  process  needs  to 
provide  stakeholders  with  clear  and 
accurate  information  about,  and  a 
meaningful  role  in.  the  process.  In 
addition,  any  requirements  we 
promulgate  in  this  area  must  not  impose 
unnecessary  regidatory  burdens  beyond 
what  is  necessary  and  sufficient  for 
providing  reasonable  assurance  that 
public  health  and  safety  will  be 
protected. 

7.  Alternatives  for  Controlling  the 
Disposition  of  Solid  Materials 

Paths  by  which  solid  materials  vdth 
no.  or  very  small  amounts  of. 
radioactivity  could  leave  a  licensed 
facility  fall  into  general  disposition 
categories  of  "release"  or  "disposal."  A 
set  of  preliminary  alternatives  for 
controlling  the  disposition  of  solid 
materials  along  these  paths  was  first 
described  in  an  NRC  Issues  Paper 
published  for  public  comment  in  the 
Federal  Register  (FR)  on  June  30, 1999 
(64  FR  35090);  these  alternatives  are 
summarized  here: 

A.  Release:  In  this  disposition  path, 
solid  materials  could  be  released  into 
general  commerce  if  a  radiation  siuT^ey 
verifies  that  public  health  and  safety  is 
protected  and  if  the  materials  have  some 
.benefit  in  either  a  recycled  or  re-used 
product.  Alternatives  for  control 
include: 

(1)  Unrestricted  use:  Uruestricted  use 
means  that  solid  materials  could  be 
released  for  any  use  in  general 
conunerce  after  a  radiation  survey 
verifies  that  an  allowable  level  has  been 
met.s  Two  unrestricted  use  alternatives 

are: 

Alternative  1 :  Continue  NRC's  current 
approach  (see  Section  II.3)  which  allows 


unrestricted  use  based  on  existing 
guidance  on  survey  capabiUties; 

Alternative  2:  Amend  the  NRC's 
regulations  to  include  a  dose  based 
criterion  for  unrestricted  use. 

(2)  Conditional  use  (Alternative  3):  In 
this  alternative,  solid  material  could  be 
released  but  its  further  use  would  be 
restricted  to  only  certain  authorized 
uses  with  limited  public  exposures  such 
as  use  in  controlled  or  low  exposure 
envirorunents.  Examples  might  include 
industrial  uses  such  as  metals  in 
bridges,  sewer  lines,  or  industrial 
components  in  a  factory,  or  concrete  in 
road  fiU.^ 

B.  Disposal:  In  this  disposition  path, 
solid  materials  would  be  prohibited 
from  general  commerce  and  isolated 
from  the  public.  Alternatives  ^  for 
control  include: 

(1)  Landfill  disposal  (Alternative  4):  In 
this  alternative,  solid  material  would  be 
prohibited  from  general  commerce  by 
requiring  it  to  be  placed  in  an  EPA- 
regulated  landfill; 

(2)  NRC/ Agreement  State  (AS)- 
licensed  low-level  waste  (LLW)  disposal 
site  (Alternative  5):  In  this  altCTnative, 
solid  material  would  be  prohibited  from 
general  commerce  by  requiring  it  to  be 
placed  in  an  NRC/AS-licensed  LLW 
disposal  site  and  regvdated  under  the 
NRC's  regulations  in  10  CFR  Part  61. 

m.  Summary  of  Efibrts  to  Date  and 
What  NRC  Has  Learned  About 
Alternatives 

1.  Efforts  to  Date  To  Examine 
Alternatives 

The  NRC's  Issues  Paper,  published  in 
the  FR  for  public  comment  in  June  1999, 
indicated  that  NRC  was  examining  its 
alternatives  for  controlling  the 
disposition  of  solid  materials.  To 
provide  further  opportunity  for  public 
input,  NRC  held  a  series  of  fovu  public 
meetings  diuing  the  fall  of  1999. 

The  NRC  received  over  800  pubUc 
comment  letters  from  stakeholders 
representing  the  metals,  metal  scrap, 
and  concrete  industries;  citizens  groiips; 
licensees  and  licensee  organizations; 
landfill  operators;  Federal  and  State 
agencies;  and  Tribal  governments. 
Comments  were  also  received  from 
stakeholders  at  the  four  public  meetings. 
Comments  were  sharply  diverse  in  the 


*The  term  "clearance"  is  also  used  by  various 
organizations  and  in  various  documents  to  mean 
removal  from  regulatory  control  of  material  that 
meets  certain  release  criteria. 


"Other  terms  have  been  used  for  this  alternative, 
including  "conditional  clearance"  and  "restricted 
use."  However,  the  term  "Conditional  use"  is 
deemed  more  appropriate  and  is  used  throughout 
the  remainder  of  this  document. 

'Other  terms  have  been  used  for  this  alternative, 
including  "prohibition"  and  "no  release."  The 
alternatives  listed  here  are'considered  to  be  clearer 
in  that  they  provide  more  information  as  to  the 
destination  of  the  material  and  hence  are  used 
throughout  the  remainder  of  this  document. 


views  expressed,  and  there  was  support 
and  rationale  provided  by  commenters 
for  a  range  of  alternatives  for  controlling 
the  disposition  of  solid  materials. 

On  March  23,  2000,  the  NRC  staff 
provided  the  Commission  with  a  paper 
(SECY-00-0070)  on  the  diversity  of 
views  expressed  in  public  comments 
received  on  the  Issues  Paper. 
Attachment  2  of  SECY-00-0070 
provides  a  sununary  of  views  and 
comments  received;  sununaries  of  the 
comments  can  also  be  viewed  in 
NUREG/CR-6682,  "Summary  and 
Categorization  of  Public  Conunents  on 
the  Control  of  Solid  Materials" 
(September  2000).  SECY-00-0070  also 
provided  the  status  of  the  staffs 
technical  analyses  being  developed  as 
support  for  making  decisions  in  this 
area  and  noted  the  related  actions  of 
international  and  national  organizations 
and  agencies  that  could  be  factors  in 
NRC's  decision-making. 

To  solicit  additional  input,  the 
Conunission  held  a  public  meeting  on 
May  9,  2000,  at  which  stakeholder 
groups  presented  their  views  and 
discussed  alternatives  for  controlling 
the  disposition  of  solid  materials. 

On  August  18,  2000,  the  Commission 
decided  to  defer  a  final  decision  on 
whether  to  proceed  with  rulemaking 
and  directed  the  staff  to  request  that  the 
National  Academies  conduct  a  study  of 
alternatives  for  controlling  the 
disposition  of  solid  materials.  The 
Commission  also  directed  the  staff  to 
continue  to  develop  technical 
information  and  to  stay  infonned  of 
international  and  U.S.  agency  activities 
in  this  area. 

The  National  Academies  study  of 
alternatives  for  controlling  the 
disposition  of  solid  materials  was 
initiated  in  August  2000.  As  part  of  the 
study,  the  National  Academies  held 
three  information  gathering  meetings  in 
January,  March,  and  June  of  .2001.  at 
which  it  obtained  input  from  various 
stakeholder  groups  siinilar  to  those  that 
presented  information  to  the  NRC 
earlier.  Based  on  these  meetings,  and  on 
its  deliberations  on  this  topic,  the 
National  Academies  submitted  a  report 
to  the  NRC  in  March  2002.  The  report 
contains  nine  recommendations  on  the 
decision-making  process,  potential 
approaches  for  controlling  the 
disposition  of  solid  materials,  and 
additional  technical  information 
needed.  In  particular,  the  National 
Academies  report  indicates  that  NRC's 
current  approach  for  controlling  the 
disposition  of  solid  materials  protects 
public  health  and  does  not  need 
immediate  revamping.  However,  the 
National  Academies  report  also  states 
that  NRC's  current  approach  is 
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incomplete  and  inconsistent  and 
concludes  that  NRC  should  therefore 
conduct  a  process  to  evaluate  a  broad 
range  of  alternatives  to  provide  clear 
risk-informed  direction  on  controlling 
the  disposition  of  solid  materials.  The 
report  notes  that  broad  stakeholder 
involvement  and  participation  in  the 
NRC's  decision-making  process  on  the 
alternatives  is  critical  as  the  process 
moves  forward.  The  report  also  notes 
that  an  individual  dose  standard  of  10 
HSv/yr  (1  mrem/yr)  provides  a 
reasonable  starting  point  for  the  process 
of  considering  alternatives  for  a  dose- 
based  standard.  A  summary  of  the 
National  Academies  report  can  be  found 
in  an  NRC  staff  paper,  SECY-02-0133, 
and  a  link  to  the  National  Academies 
report,  itself,  is  contained  in  the 
Background  section  of  the  NRC's  web 
page. 

As  noted  above,  the  NRC  has  been 
conducting  technical  studies  to  provide 
additional  analyses  to  better  understand 
and  evaluate  the  alternatives  for 
controlling  the  disposition  of  solid 
materials.  These  studies  are  examining 
potential  impacts  of  alternatives  on 
human  health  and  the  environment; 
costs  to  licensees,  other  industries,  and 
the  public  resulting  from  the 
alternatives;  and  the  ability  of  radiation 
detectors  to  verify  the  radioactivity  level 
on  any  solid  material  so  that  a  licensee 
can  verify  compliance  with  an 
alternative.  The  results  of  some  of  these 
studies  have  been  issued  for  public 
comment  and  are  available  on  NRC's 
web  page;  additional  results  will  be 
provided  for  public  comment  when  they 
are  available. 

In  addition  to  NRC  efforts  in  this  area, 
other  scientific  organizations  are 
engaged  in  similar  processes. 
Recognized  radiation  protection 
standards  organizations  like  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP), 
International  Commission  on 
Radiological  Protection  (ICRP),  and 
American  National  Standards  Institute 
(ANSI)  have  issued  findings  about 
possible  criteria  for  controlling  the 
disposition  of  solid  materials.  The  U.S. 
Department  of  Energy  (DOE)  is 
preparing  a  Programmatic 
Environmental  Impact  Statement  on 
alternatives  for  disposition  of  DOE  scrap 
metals.  The  U.S.  Environmental 
Protection  Agency  (EPA)  sets  radiation 
protection  standards  in  the  general 
environment  although  they  do  not 
currently  have  a  program  on  controlling 
the  disposition  of  solid  materials  h'om 
licensed  facilities.  International 
agencies  (such  as  the  International 
Atomic  Energy  Agency  and  the 
European  Commission)  as  well  as  other 


individual  nations,  are  in  the  process  of 
establishing  standards  for  controlling 
the  disposition  of  solid  materials.  These 
efforts  are  significant  for  the  NRC 
because  inconsistency  in  standards 
between  the  U.S.  and  other  nations  can 
result  in  confusion  regarding 
international  trade,  in  particular  if 
materials  released  under  other  nations' 
regulations  arrive  as  imports  in  the  U.S. 

2.  Summary  of  Information  and 
Comments  Received  to  Date  on 
Alternatives 

As  discussed  in  Section  III.l.  NRC  has 
obtained  information  from  public 
comments,  from  efforts  by  scientific 
organizations,  and  from  various 
technical  studies,  including  that  done 
by  the  National  Academies.  The 
following  sections  summarize  the 
information  and  views  obtained  about 
potential  alternatives  for  controlling  the 
disposition  of  solid  materials,  as  well  as 
the  process  for  examining  our  approach. 
This  material  reflects  the  NRC 
performance  goals  noted  in  Section  III. 6, 
above. 

A.  Alternative  1 — No  Action:  Retain 
Current  Approach  of  Allowing 
Unrestricted  Use  Using  Measurement- 
based  Guidelines 

All  rulemakings  include 
consideration  of  a  no-action  alternative 
that  would  continue  NRC's  current 
approach.  As  discussed  in  Section  II.  3, 
above.  Alternative  1  permits  solid 
materials  that  are  in  restricted  or 
impacted  areas  to  be  released  for 
unrestricted  use  if  a  radiation  survey 
does  not  detect  radioactivity  from 
licensed  operations  on  the  material  or, 
if  it  does  detect  radioactivity,  the 
amount  is  below  a  level  that  is 
considered  to  be  protective  of  public 
health  and  safety.  NRC's  regulations  do 
not  specify  the  level  below  which  the 
material  can  be  released;  decisions  are 
currently  made  using  levels  contained 
in  a  set  of  existing  guidelines  based 
primarily  on  the  ability  of  survey  meters 
to  measure  the  radioactivity  level  on,  or 
in,  the  solid  material. 

The  advantages  and  disadvantages  of 
Alternative  1  were  discussed  in  SECY- 
02-0133  based  on  the  public  comments 
received  on  the  June  1999  Issues  Paper 
and  on  the  National  Academies  report. 
As  discussed  in  SECY-02-0133. 
advantages  of  Alternative  1  are  that 
NRC's  current  approach:  (a)  Is 
sufficiently  protective  of  public  health 
and  does  not  need  immediate 
revamping;  (b)  is  workable  and  familiar 
to  licensees;  and  (c)  requires  no  staff 
resources  to  amend  regulations  at  this 
time  which  would  allow  NRC  to  focus 
on  other  higher-priority  safety  issues. 


whereas  decommissionings  on  a  large 
scale  are  not  expected  for  some  time. 
Disadvantages  of  Alternative  1  include: 
(a)  Lack  of  an  overall  risk  basis  or 
consistent  approach;  (b)-use  of  outdated 
measurement  bases;  (c)  international 
consistency  issues;  (d)  issues  of 
regulatory  finality  caused  by  lack  of 
regulation  as  the  basis  for  the  current 
approach;  (e)  licensees  problems  using 
the  current  approach  when  dealing  with 
materials  day-to-day.  and  (f) 
'  expenditure  of  NRC  staff  resources  on 
case-specific  reviews  under  the  current 
approach,  which  are  anticipated  to 
possibly  increase  due  to  expanded  use 
of  radiation  monitors  for  detecting  solid 
materials  with  small  amounts  of 
radioactivity  outside  NRC-licensed 
facilities. 

B.  Alternative  2:  Dose-Based  Regulation 
on  Unrestricted  Use 

As  noted  in  Section  II. 7.  Alternative  2 
would  allow  solid  materials  to  be 
releajed  for  use  in  general  commerce  if 
a  radiation  survey  verifies  that  the  level 
of  radioactivity  is  protective  of  public 
health  and  safety  and  if  there  is  some 
benefit  in  the  materials'  recycle  or  re- 
use. The  June  1999  Issues  Paper 
discussed  a  range  of  potential  options 
for  values  for  an  allowable  dose  level, 
including  0,  1,  10.  and  100  nSv/yr  (0, 
0.1. 1.0.  and  10  miem/yr).  The  National 
Academies  recommended  in  their  study 
that  a  value  of  10  jiSv/yr  (.1  mrem/yr) 
was  a  good  starting  point  for  discussion 
for  a  dose-based  release  standard. 

(1)  Summary  of  information  from 
scientific  organizations  on  the 
unrestricted  use  alternative: 

A  number  of  scientific  organizations 
have  provided  information  indicating 
that  10  nSv/yr  (1  mrem/yr)  presents  a 
negligible  level  of  risk  to  the  public  and 
is  therefore  protective  of  public  health 
and  safety.  The  National  Academies 
report  indicates  that  10  ^Sv/yr  (1  mrem/ 
yr)  is  within  the  acceptable  range  of 
values  used  in  U.S.  health-based 
standards,  is  a  small  fraction  of  natural 
background,  and  is  accepted  by 
recognized  national  and  international 
organizations.  The  NCRP  and  the  ICRP 
both  indicate  that  a  10  |iSv/yr  (1  mrem/ 
yr)  level  poses  a  negligible  risk.  The 
Health  Physics  Society  notes  that  10 
HSv/yr  (1  mrem/yr)  is  well  below  doses 
received  in  routine  activities  without 
discemable  health  effect.  EPA 
radioactive  effluent  standards  in  similar 
areas  have  safety  goals  that  are 
comparable  to  10  jiSv/yr  (1  mrem/yi). 
ANSI  has  concluded  that  a  value  of  10 
jiSv/yr  (1  mrem/yr)  is  an  appropriate 
criterion  for  release  of  solid  materials 
and  has  published  its  findings  in  a 
standard  entitled  "Surface  and  Volume 
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Radioactivity  Standards  for  Clearance." 
N13.12-1999,  August  1999;  it  is  noted 
that  the  National  Technology  Transfer 
and  Advancement  Act  of  1995  requires 
Federal  agencies  to  consider  this  type  of 
technical  standard  in  rulemakings  in 
pertinent  areas. 

(2)  Summary  of  information  received 
in  public  comments: 

Public  comments  generally  fell  into 
categories  of  issues  related  to  (a) 
protection  of  public  health  and  safety 
and  (b)  regulatory  burden: 

(a)  Issues  related  to  public  health  and 

safety: 

Certain  commenters  agreed  witii  use 
of  the  unrestricted  use  alternative  for 
the  reasons  noted  in  the  scientific 
studies.  However,  other  commenters 
were  concerned  about  an  unrestricted 
use  alternative,  noting  that  risks 
associated  with  these  solid  materials  are 
avoidable  and  involuntary;  long  term 
and  cumulative  impacts  cannot  be 
accurately  modeled;  there  is  a  potential 
for  exposures  to  multiple  products;  any 
dose  increases  cancer  risk;  even  a  small 
risk  when  spread  over  the  U.S. 
population  is  too  high;  there  is  no 
justification  for  adding  more  dose  to 
what  we  receive  from  background; 
releases  would  not  be  accvirately 
measured  and  tracked;  licensees  and  the 
government  cannot  be  trusted  to  assure 
that  any  releases  would  be  carefully 
monitored;  and  a  contractor  who 
participated  in  NRC's  technical  support 
analyses  had  a  conflict  of  interest. 

(b)  Issues  related  to  regulatory 
burden: 

This  alternative  engendered  strong 
comment  on  both  sides  of  this  issue. 
The  metals  and  concrete  industries 
opposed  unrestricted  use  because  it 
would  result  in  a  large  negative 
economic  impact  on  steel/concrete 
industries  because  consumers  would 
not  buy  products  made  with  recycled 
solid  material;  the  amount  of  steel 
available  bom  licensed  facilities  is 
small,  and  therefore  the  economic 
benefit  of  recycling  is  small;  and 
generators  of  the  solid  material  should 
handle  their  own  problem  and  not  pass 
it  along  to  other  stakeholders.  Other 
commenters  were  in  favor  of 
unrestricted  use  because  the  alternative 
of  disposal  of  all  solid  material  vrith  no. 
or  very  small  amounts  of,  radioactivity 
in  a  licensed  LLW  disposal  site  is  costly 
'  to  licensees  without  an  accompanying 
health  and  safety  benefit;  and  would 
cause  a  severe  economic  impact  for 
small  licensees,  e.g.,  medical  facilities, 
universities. 

(3)  Summary:  Scientific  studies, 
including  the  National  Academies 
report,  indicate  that  unrestricted  use  at 
a  level  in  the  range  of  10  jiSv/yr  (1 


mrem/yr)  presents  negligible  risk  and  is 
therefore  protective  of  public  health  and 
safety,  however  there  was  also 
significant  stakeholder  comment  related 
to  health  impact  and  economic  burden 
issues  which  could  make  this 
alternative  potentially  difficult  to 
implement. 

C.  Alternative  3 — Conditional  Use 

Conditional  use  is  an  alternative  in 
which  solid  material  could  be  released 
but  its  further  use  would  be  restricted  to 
only  certain  authorized  uses. 

(1)  Sununary  of  information  received 
in  public  comments: 

Public  conunents  received  generally 
fell  into  categories  of  issues  related  to 
(a)  protection  of  public  health  and 
safety,  (b)  regulatory  burden,  and  (c) 
concern  over  feasibility  of  conditional 
use. 

(a)  Issues  related  to  public  health  and 
safety: 

Some  commenters  noted  that  a  benefit 
of  this  alternative  is  that  it  could  limit 
radiation  dose  by  permitting  the  solid 
material  to  be  released  for  only  certain 
authorized  uses  [e.g.,  industrial 
products,  metal  in  sewer  lines  or 
bridges,  concrete  in  construction  fill) 
that  have  limited  potential  for  public 
exposure. 

(b)  Issues  related  to  regulatory 
burden: 

A  benefit  cited  with  the  conditional 
use  alternative  is  that  solid  materials 
that  have  no,  or  very  small  amounts  of, 
radioactivity  coidd  be  used  imder 
certain  authorized  conditions  rather 
than  using  the  more  costly  licensed 
LLW  disposal  alternative. 

(c)  Concerns  about  feasibility  of 
conditional  use: 

Some  commenters  expressed  concern 
about  the  feasibility  or  viability  of 
conditional  use,  noting:  (a)  It  may  not  be 
viable  economically  to  set  up  a 
recycling  process  dedicated  only  to  the 
limited  quantities  of  solid  material  from 
licensed  facilities;  (b)  a  regulatory 
system  of  restrictions  to  limit  where 
solid  material  is  used  would  be  hard  to 
establish  and  enforce;  and  (c)  it  is  not 
clear  that  restrictions  would  work  to 
limit  where  the  material  goes,  i.e.,  solid 
material  could  wind  up  being  released 
for  unrestricted  use.  Commenters  also 
noted  that,  even  if  a  system  of 
restrictions  was  set  up,  the  authorized 
use  would  have  some  limited  lifetime 
and  the  solid  material  niight  ultimately 
end  up  in  an  unrestricted  use,  and 
therefore  that  it  makes  more  sense  to 
focus  on  establishing  criteria  for 
unrestricted  use.  Some  commenters 
indicated  that  the  only  viable 
conditional  use  would  be  to  retain  the 


solid  material  within  the  NRC  licensing 
arena  or  the  EKDE  complex. 

(2)  Summary:  Restricting  the  further 
use  or  disposition  of  solid  materials 
from  licensed  facilities  to  onIy«certain 
authorized  uses  can  have  merit  in 
public  health  considerations  in  that 
exposure  scenarios  are  minimized. 
However,  based  on  the  comments 
received  in  the  NRC  public  comment 
process,  it  is  not  evident  that 
conditional  use  is  a  technically  viable 
way  to  make  sure  the  material  ends  up 
in  its  authorized  use  or  that  it  is  an 
economically  feasible  approach  that  will 
work. 

D.  Alternatives  4  and  5— Disposal  of 
Solid  Materials  in  Either  EPA-Regulated 
Landfills  or  NRC/AS-Licensed  LLW 
Disposal  Sites 

In  this  alternative,  solid  material 
would  be  prohibited  from  general 
commerce.  The  solid  material  would  be 
required  to  be  disposed  of  at  an  EPA- 
regulated  landfill  (Alternative  4)  or 
under  NRC's  existing  regulations  in  10 
CFR  Part  61  in  an  NRC/AS-licensed 
LLW  disposal  site  (Alternative  5)  (see 
Section  II. 7  above). 

EPA  regulates  municipal  and 
industrial  solid  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Under  RCRA  Subtitle  C.  the 
hazardous  waste  program  establishes  a 
system  for  controlling  hazardous  waste 
from  the  time  it  is  generated  until  its 
disposal.  Under  RCRA  Subtitle  D,  the 
solid  waste  program  encourages  states  to 
develop  comprehensive  plans  for 
managing  non-hazardous  industrial 
solid  waste  and  municipal  solid  waste 
and  also  sets  criteria  for  municipal  solid 
waste  landfills  and  other  solid  waste 
disposal  facilities.  RCRA  does  not 
address  radioactive  material  under  NRC 
jurisdiction. 

(1)  Summary  of  information  on  this 
alternative  from  scientific  organizations: 

The  National  Academies  report 
compared  disposing  of  solid  material  in 
landfills  and  in  licensed  LLW  disposal 
sites,  and  found  that  disposal  of  solid 
materials  in  EPA  regulated  Subtitle  C  or 
Subtitle  D  landfills  would  be 
substantially  less  costly  than  disposal  in 
sites  licensed  by  the  NRC  or  Agreement  , 
States  under  1 0  CFR  Part  61 . 

(2)  Summary  of  information  received 
in  public  comments: 

Public  comments  generally  fell  into 
the  categories  of  issues  related  to  (a) 
protection  of  public  health  and  safety, 
(b)  regulatory  burden,  and  (c)  feasibility 
of  landfill  disposal. 

(a)  Issues  related  to  public  health  and 

safety:  . 

A  rationale  for  this  approach  is  that  it 
would  prevent  solid  material  from 
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licensed  facilities  from  entering  general 
commerce  thus  limiting  the  potential  for 
radiation  dose  to  the  general  public. 
Opponents  of  this  approach  cite  the 
National  Academies  study  and  the 
NCR?  which  both  indicate  that  10  ^Sv/ 
yr  (1  mrem/yr)  levels  are  trivial  for 
health  reasons  and,  therefore,  a 
requirement  for  a  general  prohibition 
would  have  minimal  positive  health 
impact. 

(b)  Issues  related  to  regulatory 
burden: 

A  principal  comment  regarding 
Alternative  5  is  that  requiring  all 
material,  even  that  which  has  no,  or 
very  small  amounts  of.  radioactivity  but 
which  has  some  economic  value,  to  be 
sent  to  NRC/AS-licensed  LLW  disposal 
sites  would  be  costly  to  licensees,  in 
particular  smaller  entities  like  hospitals, 
without  an  accompanying  health  and 
safety  benefit.  However,  a  regulation 
limiting  disposal  of  these  materials  to  an 
EPA-regulated  landfill  would  have 
much  smaller  costs  than  disposal  at  a 
licensed  LLW  disposal  site  and  place 
much  smaller  economic  burden  on 
licensees  for  controlling  the  disposition 
of  solid  materials. 

(c)  Issues  related  to  concerns  over 
feasibility  of  landfill  disposal: 

Some  commenters  expressed  concern 
about  the  viability  of  landfill  disposal, 
noting  that  a  regulatory  system  of 
restrictions  to  limit  solid  materials 
would  have  to  consider  NRC,  EPA,  and 
State  responsibilities.  Also,  it  is  not 
clear  how  restrictions  would  work  to 
limit  where  material  goes,  and  it  is  not 
clear  that  landfill  operators  would 
accept  solid  material  released  from 
NRC-licensed  facilities. 

(3)  Summary— An  alternative  in 
which  all  material  from  a  licensed 
facility  is  prohibited  from  release  and 
instead  disposed  of  either  at  an  EPA- 
regulated  landfill  or  an  NRC/AS- 
licensed  LLW  disposal  site  would  keep 
additional  radioactivity  out  of  general 
commerce,  although  would  be  likely 
more  costly  than  unrestricted  or 
conditional  use.  If  all  solid  material  is 
required  to  be  disposed  of  at  NRC/AS- 
licensed  LLW  sites,  the  economic 
burden  imposed  might  be  large, 
especially  on  small  licensees,  and  the 
health  benefit  obtained  would  likely  be 
small.  The  economic  burden  of 
disposing  of  this  solid  material  in  an 
EPA-regulated  landfill  should  not  be  as 
large.  However,  some  of  the  same 
concerns  noted  in  Section  in.2.C,  above, 
would  also  exist  for  the  landfill 
alternative,  in  particuliu  regarding 
whether  there  would  be  assurance  that 
the  material  would  not  be  diverted  from, 
or  taken  from,  the  landfill,  and  also 
whether  landfills  would  accept  all  this 


material.  EPA.  in  cooperation  with  the 
NRC.  is  considering  a  rulemaking  that 
could  permit  disposal  of  certain  NRC 
regulated  material  in  a  RCRA  permitted 
facility  subject  to.  if  necessary,  an 
appropriate  NRC  approval  process  (e.g., 
a  site-specific  or  general  license,  or 
exemption).  EPA  is  working  with  NRC 
on  an  EPA  Advance  Notice  of  Proposed 
Rulemaking  to  solicit  stakeholder 
comment  on  disposing  of  such  materials 
in  a  RCRA  regulated  facility. 

IV.  Current  Status  of  E£Forts  and 
Request  for  Additional  Information 

As  discussed  in  Section  III.l.  there 
has  been  extensive  and  wide-ranging 
discussion  of  alternatives  for  controlling 
the  disposition  of  solid  materials  as  part 
of  NRC  and  other  organizations'  efforts. 
Substantial  and  substantive  information 
has  been  developed  and  input  received 
on  potential  impacts  of  the  various 
alternatives  on  public  health  and 
regulatory  bvuden.  NRC  has  received 
over  800  comment  letters  and  held 
several  public  information  meetings  on 
controlling  the  disposition  of  solid 
materials.  In  addition,  the  National 
Academies  conducted  a  study  on  this 
subject  during  which  they  held  several 
information  gathering  meetings  open  to 
the  public,  and  several  scientific 
organizations  are  conducting  studies 
and/ or  developing  standards  in  this 
area. 

Based  on  the  National  Academies 
report  and  on  other  factors  affecting 
decision-making,  the  NRC  staff 
developed  a  set  of  options  for  a 
regulatory  process  for  examining 
alternatives  for  controlling  the 
disposition  of  solid  materials  and 
presented  these  regulatory  options  to 
the  Commission  in  SECY-02-0133  on 
July  15,  2002.  Based  on  this 
information,  the  Commission,  on 
October  25,  2002,  directed  the  NRC  staff 
to  proceed  with  an  enhanced 
participatory  rulemaking  to  develop 
specific  requirements  for  controlling  the 
disposition  of  solid  materials  at  licensed 
facilities.  Subsequently  the  staff 
prepared  a  plan  for  conducting  this 
rulemakitag  which  the  Commission 
approved  on  January  27.  2003. 

hi  directions  to  the  NRC  staff,  the 
Commission  noted  that  the  rulemaking 
should  give  fair  consideration  to  all 
alternatives  in  developing  a  proposed 
rule  so  that  a  broad  range  of  alternatives 
is  identified  and  can  be  weighed  by  the 
Commission.  In  particular,  the 
Commission  indicated  that  the  NRC 
staff  should  seek  stakeholder 
participation  and  involvement  in 
considering  alternative  approaches.  The 
Commission  noted  that,  in  approaching 
stakeholders  on  this  issue,  the  staff 


should  reiterate  the  Commission's 
continuing  support  for  the  release  of 
solid  materials  when  there  are  no 
significant  health  consequences.  This  is 
consistent  with  the  NRC's  agency 
mandate  to  ensure  that  the  nation's  use  • 
of  radioactive  materials  is  carried  out  in 
a  manner  that  protects  the  public  health 
and  safety  and  the  environment. 

In  its  direction  to  the  staff,  the 
Commission  noted  the  considerable 
information  on  controlling  the 
disposition  of  solid  materials  previously 
collected  (see  Section  III.l)  and 
indicated  that,  rather  than  duplicating 
these  efforts,  the  staff  should  build  on 
this  existing  information  (including  the 
concerns  and  comments  expressed  in 
public  comment)  and  utilize  it  as  a 
starting  point  to  focus  on  potential 
solutions.  In  particular,  the  Commission 
directed  the  staff  to  explore  increased 
use  of  web-based  methods  for 
interacting  with  stakeholders  for  issues 
that  might  not  warrant  additional 
discussion  at  a  workshop,  and  to  focus 
additional  workshops  on  areas  where 
substantial  new  input  is  needed. 

With  regard  to  Alternatives  1,2,  and 
5  (no  action,  unrestricted  use,  and 
disposal  in  NRC-regulated  LLW  disposal 
sites),  the  efforts  described  in  Section 
III.l  have  provided  substantial 
information.  However,  NRC  is'interested 
in  obtaining  any  additional  information, 
beyond  that  expressed  earlier,  that 
should  be  considered  for  each  of  the 
types  of  materials  noted  in  Section  II.  1. 
This  includes  areas  where: 

(a)  There  has  been  modification  of  the 
views  that  have  been  expressed  in 
earlier  public  comments  on  any  of  the 
alternatives; 

(b)  additional  scientific  information  is 
available  with  regard  to  any  of  the 
alternatives; 

(c)  additional  economic  information  is 
available  with  regard  to  any  of  the 
alternatives; 

(d)  there  are  new  or  modified 
alternatives  beyond  those  discussed 
above. 

In  certain  other  areas,  in  particular 
with  regard  to  Alternative  3  (conditional 
use)  and  Alternative  4  (EPA  regulated 
landfill  disposal),  earlier  information 
collection  efforts  did  not  obtain 
sufficient  information  to  clearly  indicate 
the  viability  or  economic  feasibility  of 
these  alternatives.  Although  these 
alternatives  were  noted  by  the  National 
Academies  report  as  potential  methods 
for  controlling  the  disposition  of  solid 
materials,  earlier  public  comments 
raised  concerns  about  their  viability. 
Thus,  the  Commission  specifically 
directed  the  staff  to  explore  and 
docujnent  the  feasibility  of  these 
alternatives  and,  in  particular,  noted 


that  the  staff  should  have  discussions 
with  stakeholders  with  regard  to 
whether  the  alternatives:  (1)  Are 
effective;  (2)  are  reasonably  possible  to 
implement;  and  (3)  would  increase 
public  confidence  in  the  process.  To 
further  consider  these  issues,  input  on 
the  following  questions  is  requested  for 
each  of  the  types  of  materials  noted  in 
Section  II.  1: 

With  regard  to  conditional  use: 
(1)  The  intent  of  the  conditional  use 
alternative  is  that  solid  material  would 
be  restricted  to  only  certain  authorized 
uses  and  kept  separate  from  general 
consumer  uses.  Consideration  needs  to 
be  given  as  to  whether  this  alternative 
can:  (a)  Provide  assurance  that  solid 
material  goes  to  its  authorized  use  and 
is  not  diverted  to  unrestricted  use  and 
(b)  be  established  and  implemented  in 
a  maimer  that  is  both  practical  and 
economical.  Specific  questions  are: 

(a)  Can  a  scrap/manufacturing/ 
distribution  process  that  is  not  licensed 
by  NRC  provide  assurance  that  the 
material  is  limited  to  its  authori2»d  use? 

(b)  Would  it  be  necessary  for  NRC  to 
maintain  regulatory  control  by  licensing 
all  or  some  portion  of  the  process  (e.g., 
only  the  scrap  process  or  the  scrap  and 
manufacturing  process)?  Could 
involvement  by  another  Federal  Agency 
in  the  scrap/manufacturing/  distribution 
process  provide  assurance  that  the 
material  remains  with  its  authorized 
use?  What  are  the  feasibility,  cost,  and 
increased  assurance  aspects  of  NRC  or 
other  Federal  agency  involvement? 

(c)  What  are  3ie  feasibility,  economic, 
and  assurance  aspects  of  a  smelter 
facility  being  dedicated  to  such 
material,  either  full-time  or  as  a  portion 
of  its  process  capability? 

(d)  What  end  use  products  could  be 
manufactured  imder  such  a  conditional 
use,  e.g.,  bridge  girders,  sewer  pipes, 
industrial  coils?  Would  there  be 
sufficient  need  for  these  products  so 

-that  a  process  to  manufacture  them 
would  be  viable  given  the  magnitude  of 
material  from  NRC/AS  licensed 
facilities  and/or  from  other  facilities 
having  similar  material? 

(e)  What  typical  lifetimes  might  the 
conditional  (authorized)  uses  have,  and 
what  would  likely  happen  to  the  solid 
material  after  the  lifetime  was  over? 
Could  the  material  continue  to  be  part 
of  a  conditional  use,  or  would  it  become 
available  for  unrestricted  use? 

(2)  What  criterion  of  acceptability 
should  be  used  before  allowing  release 
of  solid  material  to  a  conditional  use 
(e.g.,  should  dose-based  or 
concentration-based  criterion  be  used 
and  what  should  it  be?) 

With  regard  to  landfill  disposal: 


(1)  The  intent  of  the  landfill  disposal 
alternative  is  that  the  solid  material  be 
isolated  from  the  public,  and  not  be 
diverted  to  unrestricted  use,  either  in 
transit  or  after  disposal.  Specific 
questions  are: 

(a)  Would  placing  the  material  in  a 
RCRA  Subtitle  C  site  accomplish  the 
goal  of  isolating  the  material  from  the 
public?  ff  so,  what  controls  are  in  place 
in  a  RCRA  Subtitle  C  site  to  provide 
such  assurance? 

(b)  Would  placing  the  material  in  a 
RCRA  Subtitle  D  landfill  accomplish  the 
goal  of  isolating  the  material  from  the 
public?  tf  so,  what  controls  are  in  place 
in  a  RCRA  Subtitle  D  site  to  provide 
such  assurance? 

(c)  What  criteria  of  acceptability 
should  be  used  before  allowing  disposal 
of  solid  material  at  a  landfill  such  that 
the  public  and  landfill  workers  are 
protected?  In  particular,  should  a 
different  regulatory  scheme  be  used 
depending  on  the  radioactivity  level  of 
the  material  potentially  to  be  placed  in 
the  landfill  facility,  i.e.  lesser 
requirements  if  the  potential  dose  is 
lower? 

(d)  Is  it  necessary  for  NRC  to  maintain 
regulatory  control  to  achieve  the  desired 
isolation  of  NRC  regulated  material  from 
the  public?  ff  so,  is  there  a  need  for  NRC 
to  license  a  RCRA  landfill  either  imder 

a  specific  or  general  license,  or  is  an 
exemption  with  specific  conditions 
adequate  to  cover  material  that  has 
come  from  NRC-licensed  facilities? 

What  cost  considerations  need  to  be 
taken  into  accoimt  and  what  possible 
additional  assurance  of  isolation  might 
be  realized  undei  these  regulatory 
approaches? 

(2)  ff  EPA  and/or  NRC  rulemaking  is 
developed  in  this  area,  would  RCRA 
Subtitle  C  or  Subtitle  D  landfill 
operators  accept  material  which  had 
been  surveyed  and  released  from  a  NRC- 
licensed  facility? 

For  either  conditional  use  or  landfill 
disposal 

(1)  As  a  backup,  should  a  "cap"  be 
placed  limiting  the  dose  that  would 
occur  if  the  restrictions  for  the 
conditional  use  became  no  longer 
effective,  or  if  the  material  being 
disposed  of  at  a  landfill  was  diverted  or 
removed  from  the  landfill,  and  the 
material  wound  up  in  an  unrestricted 
use?  If  so,  what  should  the  cap  value  be? 

V.  Request  for  Comment  and 
Announcement  of  Workshop 

To  provide  opportunity  to  discuss  the 
issues  noted  in  Section  IV,  we  invite 
written  and  electronic  comment.  To 
supplement  this  request  for  comment, 
we  also  plan  to  hold  a  workshop  on  May 
21-22,  2003,  at  NRC  headquarters  to 


discuss  the  alternatives.  The  workshop 
agenda  will  afford  an  opportunity  to 
discuss  the  National  Environmental 
Policy  Act  (NEPA)  process  (see  Section 
VI  of  this  FRN)  and  the  alternatives 
being  considered,  with  specific 
emphasis  on  building  on  NRC's  earlier 
information  collection  efforts  (see 
Section  III.l).  Because  these  earlier 
efforts  did  not  obtain  sufficient 
information  to  clearly  indicate  the 
viability  of  conditional  use  or  landfill 
dispos^,  the  workshop  will  focus  on  the 
feasibility  of  these  alternatives  as 
discussed  in  Section  IV  above,  in 
particular  with  regard  to  the  questions 
raised  in  Section  IV,  The  first  half  of  the 
first  day  of  the  workshop  will  focus  on 
backgroimd,  the  NEPA  process,  and  the 
alternatives  being  considered  for 
controlling  the  disposition  of  solid 
materials.  The  second  half  of  the  first 
day  and  the  majority  of  the  second  day 
of  the  workshop  will  focus  on 
conditional  use  and  landfill  disposal.  A 
detailed  agenda  will  be  made  available 
in  advance  of  the  workshop.  In  doing  so, 
we  will  be  receptive  to  a  range  of 
options  or  scenarios  for  conditional  use 
or  landfill  disposal  to  determine  the 
feasibility  of  these  options  that  (1)  are 
effective,  (2)  are  reasonably  possible  to 
implement,  and  (3)  would  increase 
public  confidence  in  the  process. 

VI.  Scoping  Process  for  Environmental 
Impact  Statement 

An  environmental  scoping  process 
was  initiated  in  Jime  1999  as  part  of 
issuance  of  the  Issues  Paper.  The 
rationale  for  combining  the  two  efforts 
was  that  issues  raised  in  a  scoping 
process  and  in  the  Issues  Paper  were 
similar  and  therefore  it  was  an  efficient 
use  of  stakeholder's  time  and  energies  to 
combine  the  two.  As  noted  earlier,  in 
August  2000  the  Commission  decided  to 
defer  a  rulemaking  in  this  area  pending 
a  study  by  the  National  Academies  of 
alternatives  for  controlling  the 
disposition  of  solid  materials.  Following 
completion  of  that  study  in  March  2002, 
the  Commission  decided,  in  October 
2002,  to  conduct  an  enhanced 
.  participatory  rulemaking  which 
considers  alternatives  for  controlling  the 
disposition  of  solid  materials.  Hence, 
this  FRN  provides  an  opportunity  to 
announce  this  rulemaking  effort  and  to 
re-open  the  earlier  scoping  process. 
In  a  rulemaking,  the  Commission 
must  consider  the  effect  of  its  actions  on 
the  environment  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA).  Section  102(1)  of  NEPA 
requires  that  the  policies,  regulations, 
and  public  laws  of  the  United  States  be 
interpreted  and  administered  in 
accordance  with  the  policies  set  forth  in 
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NEPA.  It  is  the  intent  of  NEPA  to  have 
Federal  agencies  incorporate 
consideration  of  environmental  issues 
into  their  decision-making  processes. 

NRC  regulations  implementing  NEPA 
are  contained  in  10  CFR  Part  51.  To 
fulfill  its  responsibilities  under  ^4EPA, 
the  NRC  would  prepare  a  generic 
environmental  impact  statement  (EIS) 
by  analyzing  alternative  courses  of 
action  and  the  impacts  and  costs 
associated  with  those  alternatives.  A 
generic  EIS  would  analyze  alternatives 
for  establishing  requirements  for 
controlling  the  disposition  of  solid 
materials.  All  reasonable  alternatives 
associated  with  the  proposed  action 
would  be  analyzed  to  determine  their 
impacts  and  costs. 

The  Commission's  regulations  in  10 
CFR  51.26  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  including 
preparation  of  a  notice  of  intent  in  the 
Federal  Register  regarding  the  EIS  and 
indication  that  the  scoping  process  may 
include  holding  a  scoping  meeting. 
Requirements  are  contained  in  10  CFR 
51.27  regarding  the  content  of  the  notice 
of  intent,  in  particular  that  it  should 
describe  the  proposed  action  and 
describe  possible  alternatives  to  the 
extent  that  information  is  available.  In 
addition,  the  notice  of  intent  is  to 
describe  the  proposed  scoping  process, 
including  the  role  of  participants, 
whether  written  comments  will  be 
accepted,  and  whether  a  public  scoping 
meeting  will  be  held. 

Participants  in  this  scoping  process 
on  the  environmental  impacts  of 
controlling  the  disposition  of  solid 
materials  from  licensed  facilities  may 
provide  written  or  electronic  comments 
and/or  attend  the  workshop  indicated 
under  the  DATES  heading  of  this  notice 
and  provide  oral  comments  on  the 
proposed  action  and  possible 
alternatives.  Written  (and  electronic) 
comments  on  the  proposed  action  and 
alternatives  from  the  public,  as  well  as 
from  meeting  participants,  can  be 
submitted  as  indicated  under  the  DATES 
and  ADDRESSES  heading  of  this  notice. 

According  to  10  CFR  51.29.  the 
scoping  process  is  to  address  the 
following  topics: 

(1)  Define  the  proposed  action.  The 
NRC  is  considering  whether  to  develop 
a  regulation  for  controlling  the 
disposition  of  solid  materials  that  have 
no,  or  very  small  amounts  of, 
radioactivity  resulting  from  licensed 
operations. 

(2)  Determine  EIS  scope  and 
significant  issues  to  be  analyzed  in 
depth.  The  NRC  is  considering 
analyzing  the  impacts  and  costs 
associated  with  rule  alternatives  for 


controlling  the  disposition  of  solid 
materials  at  licensed  facilities. 
Information  will  be  developed  on  (a) 
types,  and  contamination  levels,  of  solid 
materials  present  at  licensed  facilities 
potentially  available  for  release;  (b) 
pathways  of  exposure  to,  and 
environmental  impacts  of,  solid 
materials  released  from  licensed 
facilities;  and  (c)  regulatory  alternatives 
and  methods  of  approach  for  analysis  of 
the  alternatives.  Information  is 
specifically  requested  regarding 
inventory  of  solid  materials  at  licensed 
facilities,  including  quantities  and 
radioactivity  levels,  and  how  control 
processes  at  licensed  facilities  function 
so  that  materials  from  different  areas  of 
a  facility  are  kept  separate  to  assure  that 
those  materials  with  no,  or  very  small 
amounts  of,  radioactivity  do  not  become 
mixed  with  those  with  higher  levels. 
Information  is  also  requested  on 
scenarios  associated  with  the 
alternatives,  and  in  particular  with 
regard  to  viable  conditional  use  and 
landfill  disposal  alternatives. 

(3)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  periphergi  or 
which  have  been  covered  by  prior 
environmental  review.  The  NRC  has  not 
yet  eliminated  any  issues.  Analysis  of 
the  scope  of  environmental  impacts  for 
this  effort  would  be  principally 
intended  to  provide  input  to  decision- 
making for  establishing  acceptable 
regulatory  alternatives  for  controlling 
the  disposition  of  solid  materials,  and 
would  not  involve  analysis  of  site- 
specific  issues  which  may  arise  in  the 
licensing  process  at  specific  facilities. 
The  extent  to  which  the  environmental 
analysis  may  be  applicable  to  a  site- 
specific  NEPA  process  would  be 
described  in  a  draft  EIS  and  draft 
rulemaking. 

(4)  Identify  any  environmental 
assessments  or  environmental  impact  - 
statements  which  are  being  or  which 
will  be  prepared  that  are  related  but  are 
not  part  of  the  scope  of  the  EIS  under 
consideration. 

None  are  being  prepared  by  the  NRC. 
The  DOE  is  preparing  a  programmatic 
EIS  pn  disposition  of  scrap  metals. 

(5)  Identify  other  environmental 
review  or  consultation  requirements 
related  to  the  proposed  action.  The  NRC 
is  obtaining  contractor  assistance  in 
preparation  of  the  generic  EIS  and  cost 
information  for  use  in  the 
enviroiunental  analyses.  The  NRC  has 
also  placed  contracts  to  obtain  specific 
technical  assistance  regarding  material 
inventories,  exposure  pathways, 
collective  doses,  and  the  capability  of 
radiation  survey  instruments  to     ^ 
practically  and  accurately  detect 


radioactive  contamination  at  levels  near 
background. 

(6)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analysis  and  the 
Commission's  tentative  planning  and 
decision  making  schedule.  A  draft 
generic  EIS  is  scheduled  to  be  issued  for 
public  comment  in  September  2004. 

(7)  Identify  any  cooperating  agencies. 
No  cooperating  agencies  are  involved  at 
this  time. 

(8)  Describe  the  means  by  which  an 
EIS  would  be  prepared.  As  part  of  its 
rulemaking  effort,  NRC  will  prepare  a 
draft  EIS  in  accordance  with  its 
regulations  in  10  CFR  Fart  51. 
Specifically,  in  accordance  with  10  CFR 
Part  51.71,  a  draft  EIS  will  be  prepared 
using  the  considerations  of  the  scoping 
process  and  will  include  a  preliminary 
analysis  which  considers  and  balances 
the  environmental  and  other  effects  of 
the  proposed  action  and  the  alternatives 
available  for  reducing  or  avoiding 
adverse  environmental  and  other  effects, 
as  well  as  the  environmental,  economic, 
technical  and  other  benefits  of  the 
proposed  action. 

In  accordance  with  10  CFR  51.29,  at 
the  conclusion  of  the  scoping  process,  a 
concise  summary  of  the  determinations 
and  conclusions  reached,  including  the 
significant  issues  identified,  will  be 
prepared  and  a  copy  sent  to  each 
participant  in  the  scoping  process. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 

Martin  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-157-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  (CL-600),  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A,  CL-601-3R,  and  CL-604) 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 


certain  Bombardier  Model  CL-600- 
lAll  (CL-600),  CL-600-2A12  (CL-601), 
and  CL-600-2B16  (CL-601-3A,  CL- 
601-3R,  and  CL-604)  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flightcrew  with  procedures 
and  limitations  for  operating  the 
airplane  with  out-of-tolerance  angle  of 
attack  (AOA)  transducers.  This  proposal 
also  would  require,  among  other 
actions,  measuring  the  vane  angles  and 
voltage  of  the  AOA  transducers: 
reworking  the  AOA  transducer 
assemblies;  repetitive  measurements  of 
the  resistance  of  both  AOA  transducers; 
and  follow-on  and  corrective  actions,  as 
applicable.  This  action  is  necessary  to 
prevent  flat  spots  on  the  potentiometers 
of  the  AOA  transducers  due.to  wear, 
which  may  cause  a  delay  in  the 
commands  for  stall  warning,  stick 
shaker,  and  stick  pusher  operation.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 

DATES:  Comments  must  be  received  by 
March  31,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
157-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-157-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 


York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desfre.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
.  For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-157-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-157-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  vmsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
lAll  (CL-600),  CL-600-2A12  (CL-601), 
and  CL-600-2B16  (CL-601-3A,  CL- 


601-3R,  and  CL-604)  series  airplanes. 
TCCA  advises  that,  during  testing  of  an 
airplane,  flat  spots  were  discovered  on 
the  potentiometers  of  the  angle  of  attack 
(AOA)  transducers  due  to  wear.  Since 
the  AOA  transducers  work  in 
conjunction  with  the  stall  protection 
system  (SPS),  these  flat  ^pots,  if  not 
corrected,  may  cause  a  delay  in  the 
commands  for  stall  warning,  stick 
shaker,  and  stick  pusher  operation. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  the 
applicable  Canadair  Challenger 
temporary  revisions  to  the  Airplane 
Flight  Manual  (AFM)  listed  in  Table  2 
of  diis  AD.  The  temporary  revisions 
describe  procedures  for  revising  the 
Limitations,  Emergency  Procedures, , 
Normal  Procedures,  and  Abnormal 
Procedures  Sections  of  the  FAA- 
approved  Capadair  Challenger  AFM,  as 
applicable,  to  provide  the  flightcrew 
with  procedures  and  limitations  for 
operating  the  airplane  with  out-of- 
tolerance  AOA  transducers. 

The  manufacturer  also  has  issued  the 
applicable  Bombardier  service  bulletins 
listed  in  Table  3  of  this  AD,  which 
describe  the  following  procedures: 

•  Measuring  the  vane  angles  and 
voltage  of  the  AOA  transducers;  follow- 
on  and  corrective  actions,  as  applicable; 
and  recording  and  reporting 
incorporation  of  the  service  bulletin  to 
Bombardier.  The  follow-on  and 
corrective  actions  include  replacing  the 
stall  protection  computer  (SPC)  with  a 
new  SPC;  recording  and  repeating 
actions;  disconnecting  the  breakout  box; 
measuring  the  baseline  resistance  of  the 
AOA  transducer  between  certain  pins; 
and  measuring  the  baseline  resistance  of 
the  other  AOA  transducer  for  temporary 
deferral  of  reworking  the  AOA 
transducer  assemblies;  as  applicable. 
Certain  follow-on  actions  eliminate  the 
need  for  the  AFM  revisions  described 

previously. 

•  Reworking  the  AOA  transducer 

assemblies  and  measuring  the  baseline 
resistance  of  the  applicable  AOA 
transducers,  which  eliminate  the  need 
for  the  AFM  revisions  described 
previously; 

•  Performing  repetitive 
measurements  of  the  resistance  of  both 
AOA  transducers,  and  doing  applicable 
corrective  actions.  The  corrective 
actions  include  replacement  of  the  AOA 
transducer  with  new  AOA  transducer; 
visual  inspection  of  the  vane  assembly; 
rework,  if  necessary;  a  test;  and 
measurement  of  baseline  resistance  of 
the  applicable  AOA  transducer. 

In  addition,  the  manufacturer  has 
issued  Bombardier  Alert  Service 
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Bulletin  A601-0519,  dated  July  30, 
1999,  including  Service  Bulletin 
Incorporation  Sheet  (for  Model  CL-60(>- 
2A12  (CL-601)  and  CL-600-2B16  (CL- 
601-3A  and  -3R)  series  airplanes); 
Bombardier  Alert  Service  Bulletin 
A600-0693.  dated  July  30,  1999, 
including  Service  Bulletin  Incorporation 
Sheet  (for  Model  CL-600-1A11  (CL- 
600)  series  airplanes);  and  Bombardier 
Alert  Service  Bulletin  A604-1 1-009. 
dated  July  30,  1999,  including  Service 
Bulletin  Incorporation  Sheet  (for  Model 
CL-600-2B16  (CL-604)  series 
airplanes);  as  applicable.  These  service 
bulletins  describe  procedures  for 
performing  an  inspection  of  the  left-  and 
right-side  AOA  vane  decal  to  verify  that 
the  correct  decal  is  installed;  performing 
corrective  action  if  necessary;  and 
recording  and  reporting  incorporation  of 
the  service  bulletin  to  Bombardier.  The 
corrective  action  includes  replacing  the 
incorrect  AOA  vane  decal(s)  with  new, 
correct  vane  decal(s),  and  ensuring  that 
the  new  decal(s)  is  the  correct  type;  or 
removing  existing  decals,  and  doing 
alignment  check(s)  of  the  AOA  vane 
transducers,  if  replacement  decals  are 
not  available. 

Accomplishment  of  the  actions 
specified  in  the  applicable  temporary 


revisions  and  service  bulletins  is         ^ 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA  has 
issued  Canadian  airworthiness  directive 
CF-2002-05,  dated  January  18,  2002,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  temporary  revisions 
and  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Canadain  Airworthiness  Directive 

Operators  should  note  that,  although 
the  parallel  Canadian  airworthiness 
directive  requires  operators  to  forward  a 
copy  of  the  Test  Result  Sheets  and 
Service  Bulletin  Incorporation  Sheets  of 
the  applicable  service  bulletin  to 
Bombardier,  this  proposed  AD  would 
not  require  those  actions. 

Cost  Impact 

The  FAA  estimates  that  424 
Bombardier  Model  CL-6bO-lAll  (CL- 
600).  CL-600-2A12  (CL-601),  and  CL- 
600-2B16  (CL-601-3A,  CL-601-3R.  and 
CL-604)  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
Table — Cost  Impact  shows  the  estimated 
cost  impact  for  airplanes  affected  by  this 
AD.  The  average  labor  rate  is  $60  per 
work  hour. 


Table.— Cost  Impact 

Actions 

Work  hour(s) 

Parts  cost 

Total  cost  per 
airplane 

AFM  rpvi^ion 

1 
5 

17 

1 
1 

none 

$60 

Measurement  of  the  vane  angles  and  voltage  of  AOA  transducers  (Part 
A). 

Rework  the  AOA  transducer  assemblies  and  measurement  of  tfie  base- 
line resistance  of  tfie  applicable  AOA  transducers  (Part  B). 

Measurement  of  tfie  resistance  of  botfi  AOA  transducers  (Part  C) 

none , .• 

$161 

none 

none 

300 

2,737 

60 

Inspection  of  tfie  left-  and  rigfit-side  AOA  vane  decal  

60 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD  * 

rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Uiat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  2002-NM-157-AD. 
Applicability:  This  AD  applies  to  the 
airplanes  listed  in  Table  1  of  this  AD, 
certificated  in  any  category: 

Table  l.— Applicability 


Table  1  .—Applicability— Continued 


Model 


CL-600-1A11  (CL- 
600)  series  air- 
planes. 


Serial  Nos. 


1004  througti  1085 
inclusive. 


fulodel 


CL-600-1A11  (CL-600)  series  airplanes 


CL-600-2A12  (CL-601)  series  airplanes 


ft/lodel 

Serial  ^k)s. 

CL-60(>-'2A12  (CL- 

3001  tfirougfi  3066 

601)  series  air- 

inclusive. 

planes. 

CL-600-2B16  (CL- 

5001  througti  5194 

601 -3A  and  -3R) 

Inclusive. 

series  airplanes. 

CL-600-2B16  (CL- 

5301  and 

604)  series  alr- 

subsequent. 

'  planes. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)  of  this  AD. 
The  request  should  include  an  assessment  of 

TABLE  2.— Temporary  Revisions 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
tjeen  eliminated,  the  request  should  include 
specific  proposed  actions  tq  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flat  spots  on  the  potentiometers 
of  the  AOA  transducers  due  to  wear,  which 
may  cause  a  delay  in  the  commands  for  stay 
warning,  stick  shaker,  and  stick  pusher 
operation,  accomplish  the  following: 

Revision  of  Airplane  Flight  Manual  (AFM) 

(a)  Before  the  accumulation  of  300  total 
flight  hours,  or  within  7  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  revise  the  Limitations,  Emergency 
Procedures,  Normal  Procedures,  and 
Abnormal  Procedures  Sections,  as  applicable, 
of  the  applicable  Canadair  Challenger  AFM 
by  inserting  a  copy  of  the  applicable 
Temporary  Revision  listed  in  Table  2  of  this 
AD.  Table  2  is  as  follows  (some  Temporary 
Revisions  listed  ifi  Table  2  of  this  AD  contain 
Product  Support  Publication  (PSP) 
identifiers): 


CL-600-2B16  (CL-601-3A  and  -3R)  series  air- 
'  planes. 


CL-600-2B16  (CL-604)  series  airplanes 


PSP 


none 

none 

none , 

PSP  600-1-18  .... 

none 

PSP601-1A-1  .... 
PSP601-1A-17  .. 
PSP601-1A-18  .. 

PSP601-1B  

PSP-601-1B-1  ... 

PSP601A-1  

PSP601A-1-1  .... 
PSP601A-1-17  .. 
PSP  601A-1-18  .. 
PSP601A-1-18A 
PSP  601A-1-20A 
PSP  604-1   


Temporary 
revision 


600/21 
600/20 
600-1/17 
600-1/13 
601/25 
601/13 
601/24 
601/25 
601/17 
601/12 
601/23 
601/22 
601/22 
601/21 
601/24 
601/15 
604/9 


Date 


Novemt)er  26, 
Novemt)er  26, 
Novemt)er  26, 
Novemt)er  26, 
Novemt)er  26, 
Novemt)er  26, 
November  26. 
ttovemt)er  26, 
Novemt)er  26. 
Novemt)er  26, 
November  26, 
November  26, 
Novemt>er  26. 
November  26. 
November  26, 
November  26, 
November  26, 


2001. 

2001. 

2001. 

2001 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 

2001. 


Measurement 

(b)  Before  the  accumulation  of  300  total 
flight  hours,  or  within  200  flight  hours  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  measure  the  vane  angles  and 


For  model — 


CL-600-1A11  (CL-600)  series  airplanes 


voltage  of  the  angle  of  attack  (AOA) 
transducers  by  doing  all  actions  specified  in 
"PART  A— Initial  Special  Check"  of  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  listed  in 

Table  3.— Alert  Service  Bulletins 


Table  3  of  this  AD,  per  the  applicable 
Bombardier  alert  service  bulletin:  except  that 
it  is  not  necessary  to  complete  the  Test 
Results  and  Service  Bulletin  Incorporation 
Sheets.  Table  3  is  as  follows: 


CL-600-2A12  (CL-601)  series  airplanes,  and  CL- 

600-2B16  (CL-600-3A  and  -3R)  series  airplanes. 

CL-600-2B16  (CL-604)  series  airplanes 


Alert  service 
bulletin 


A600-0715 


A601-0550  ... 
A604-27-011 


Date 


January  7,  2002 
January  7,  2002 
January  7,  2002 


Including — 


Service  Bulletin  Compliance  Sheet  and  Appendices 

A  and  B. 
Service  Bulletin  Compliance  Sheet  and  Appendices 

A  and  B. 
Sendee  Bulletin  Compliance  Sheet  and  Appendices 

A  and  B. 
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Any  Voltage  Outside  Tolerances: 
Replacement 

(c)  If,  during  the  measurement  required  by 
paragraph  fb)  of  this  AD,  any  recorded 
voltage  is  found  to  be  outside  the  tolerances 
speciHed  in  the  applicable'  Bombardier  alert 
service  bulletin  identified  in  Table  3  of  this 
AD,  before  further  flight,  replace  the  stall 
protection  computer  (SPC)  with  a  new  SPC 
and  do  the  follow-on  actions  [i.e.,  recording 
in  Appendix  A  and  repeat  actions),  per 
"PART  A— Initial  Special  Check"  of  the 
Accomplishment  Instructions  of  the 
applicable  Bombardier  alert  service  bulletin 
identified  in  Table  3  of  this  AD. 

All  Vane  Angles  Within  Tolerances: 
Disconnection  and  Measurement 

(d)  If,  during  the  measurement  required  by 
paragraph  (b)  of  this  AD,  all  of  the  recorded 
AOA  vane  angles  for  both  AOA  transducers 
are  found  to  be  within  the  tolerances 
specified  in  the  applicable  Bombardier  alert 
service  bulletin  listed  in  Table  3  of  this  AD, 
before  further  flight,  do  the  follow-on  actions 
[i.e..  disconnect  breakout  box,  and  measure 
the  baseline  resistance  of  the  AOA  transducer 
between  certain  pins),  per  "PART  B — AOA 
Transducer  Assembly  Rework/Baseline 
Resistance  Check"  of  the  Accomplishment 
Instructions  of  the  applicable  Bombardier 
alert  service  bulletin  identified  in  Table  3  of 
this  AD.  After  doing  the  follow-on  actions, 
the  applicable  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

One  or  More  AOA  Vane  Angles  Outside 
Tolerances,  But  All  Vane  Angles  Within 
Tolerances 

(e)  If,  during  the  measurement  required  by 
paragraph  (b)  of  this  AD,  one  or  more  of  the 
recorded  AOA  vane  angles  for  either  or  both 
AOA  transducers  are  found  to  be  outside  the 
tolerances  specified  in  the  applicable 
Bombardier  alert  service  bulletin  listed  in 
Table  3  of  this  AD.  but  all  recorded  vane 
angles  are  within  the  expanded  tolerances 
specified  in  "Table  A — Tolerances"  of 
"PART  A— Initial  Special  Check"  of  the 
Accomplishment  Instructions  of  the 
applicable  Bombardier  alert  service  bulletin 
identified  in  Table  3  of  this  AD,  do  the  action 
specified  in  paragraph  (e)(1)  of  this  AD, 
except  as  provided  bv  paragraph  (e)(2)  of  this 
AD. 

(1)  Before  further  flight,  do  the  actions 
specified  in  paragraph  (g)  of  this  AD. 

(2)  In  lieu  of  doing  the  actions  required  by 
paragraph  (e)(1)  of  this  AD,  do  the  actions 
specified  in  paragraphs  (e)(2)(i)  and  (e)(2)(ii) 
of  this  AD. 

(i)  Before  further  flight,  measure  the 
baseline  resistance  of  the  other  AOA  ' 

transducer  (with  recorded  vane  angles  within 
the  tolerances  specified  in  the  applicable 
Bombardier  alert  service  bulletin  listed  in 
Table  3  of  this  AD)  per  "Table  A— 
Tolerances"  of  "PART  A — Initial  Spetiial 
Check"  of  the  Accomplishment  Instructions 
of  the  applicable  Bombardier  alert  service 
bulletin  identified  in  Table  3  of  this  AD. 

(ii)  Within  130  flight  hours  after  doing  the 
measurement  required  by  paragraph  (b)  of 
this  AD,  do  the  actions  specified  in 
paragraph  (g)  of  this  AD. 


Any  AOA  Vane  Angle  Outside  Tolerances 

(f)  If,  during  the  measurement  required  by 
paragraph  (b)  of  this  AD,  any  recorded  AOA 
vane  angle  of  the  AOA  transducers  is  found 
to  be  outside  the  tolerances  specified  in  the 
applicable  Bombardier  alert  service  bulletin 
listed  in  Table  3  of  this  AD,  before  further 
flight,  do  the  actions  specified  in  paragraph 
(g)  of  this  AD. 

Transducer  Assembly  Rework  and  Baseline 
Resistance  Measurement 

(g)  Except  as  provided  by  paragraph  (e)(2) 
of  this  AD,  before  further  flight  after  doing 
the  measurement  required  by  paragraph  (b)  of 
this  AD,  rework  the  AOA  transducer 
assemblies  and  measure  the  baseline 
resistance  of  the  applicable  AOA  transducers 
by  doing  all  actions  specified  in  "PART  B — 
AOA  Transducer  Assembly  Rework/Baseline 
Resistance  Check"  of  the  Accomplishment 
Instructions  of  the  applicable  Bombardier 
alert  service  bulletin  identified  in  Table  3  of 
this  AD,  per  the  applicable  Bombardier  alert 
service  bulletin.  After  doing  the  rework,  the 
applicable  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

Repetitive  Measurements  and  Corrective 
Actions 

(h)  Within  300  flight  hours  after  doing  the 
measurement  required  by  paragraph  (b)  of 
this  AD,  measure  the  resistance  of  both  AOA 
transducers  by  doing  all  actions  specified  in 
"PART  C— Repetitive  Resistance  Check/ AOA 
Transducer  Assembly  Rework"  of  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  listed,  in 
Table  3  of  this  AD,  per  the  applicable 
Bombardier  alert  service  bulletin.  Repeat  the 
measurement  at  least  every  300  flight  hours. 

(i)  If,  during  the  measurement  required  by 
paragraph  (h)  of  this  AD,  any  recorded 
resistance  is  found  to  be  outside  the 
tolerances  specified  in  the  applicable 
Bombardier  alert  service  bulletin  listed  in 
Table  3  of  this  AD  (i.e..  more  than  20  ohms 
from  its  baseline  resistance  value),  before 
further  flight,  do  corrective  actions  [e.g., 
replace  AOA  transducer  with  new  AOA 
transducer;  perform  a  visual  inspection  of  the 
vane  assembly;  rework,  if  necessary;  a  test; 
and  measure  baseline  resistance  of  applicable 
AOA  transducer),  as  applicable,  per  PART 
C — Repetitive  Resistance  Check/ AOA 
Transducer  Assembly  Rework"  of  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  listed  in 
Table  3  of  this  AD. 

Concurrent  Requirements:  Inspection 

(j)  For  airplanes  identified  in  paragraphs 
(i)(l).  (i)(2).  and  (j)(3)  of  this  AD:  Before  or 
at  the  same  time  with  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD. 
inspect  the  left-  and  right-side  AOA  vane 
decal  to  verify  that  the  correct  decal  is 
installed  per  paragraph  ())(!).  (j)(2),  or  (j)(3) 
of  this  AD,  as  applicable. 

(1)  For  Model  CL-600-2A12  (CL-601)  and 
CL-600-2B16  (CL-601-3A  and  -3R)  series 
airplanes  having  serial  numbers  3001 
through  3066  inclusive,  and  5001  through 
5194  inclusive,  respectively,  on  which  AOA 
calibration  decals,  part  numbers  (P/N)  600- 


52267-5  and  600-52267-6,  have  been 
installed:  Inspect  per  Bombardier  Alert 
Service  Bulletin  A601-0519,  dated  July  30, 
1999,  excluding  Service  Bulletin  Compliance 
Sheet. 

(2)  For  Model  CL-600-1A11  (CL-600) 
series  airplanes  having  serial  numbers  1004 
through  1085  inclusive,  on  which  AOA 
calibration  decals,  P/Ns  600-52267-5  and 
600-52267-6,  have  been  installed:  Inspect 
per  Bombardier  Alert  Service  Bulletin  A600- 
0693,  dated  July  30,  1999.  excluding  Service 
Bulletin  Compliance  Sheet. 

(3)  For  Model  CL-600-2B16  (CL-604) 
series  airplanes  having  serial  numbers  5301 
through  5990  inclusive,  on  which  AOA 
calibration  decals,  P/Ns  600-52267-5  and 
600-*'52267-6,  have  been  installed:  Inspect 
per  Bombardier  Alert  Service  Bulletin  A604- 
11-009,  dated  July  30,  1999,  excluding 
Service  Bulletin  Compliance  Sheet. 

Concurrent  Requirements:  Corrective 
Actions 

(k)  If  either  of  the  AOA  vane  decals  is 
found  to  be  incorrect  during  the  inspection 
required  by  paragraph  (j)  of  this  AD,  before 
further  flight,  replace  the  AOA  vane  decal(s) 
with  new  vane  decal(s),  and  ensure  that  the 
new  decal(s)  is  the  correct  type,  per  the 
applicable  alert  service  bulletin  identified  in 
paragraph  (j)(l),  (j)(2).  or  (j)(3)  of  this  AD, 
except  as  provided  by  paragraph  (1)  of  this 
AD. 

(I)  If  replacement  decals  are  not  available, 
before  further  flight,  remove  existing  decals 
and  do  the  alignment  check(s)  of  the  AOA 
vane  transducers  per  the  applicable  alert 
service  bulletin  identified  in  paragraph  (j)(l), 
(j)(2),  or(j)(3)ofthis  AD. 

Parts  Installation 

(m)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  AOA  transducer 
assembly  on  any  airplane,  unless  the  actions 
required  by  paragraphs  (b)  through  (I)  of  this 
AD.  as  applicable,  have  been  done. 

Alternative  Methods  of  Compliance 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-05,  dated  January  18,  2002. 
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Issued  in  Renton,  Washington,  on  February 
21,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4739  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-336-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Empress 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135  and  -145 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-135  and 
-145  series  airplanes.  This  proposal 
would  require  operators  to  inspect  the 
pitot-true  air  temperature  (TAT)  relays 
and  the  full  authority  digital  engine 
control  (FADEC)  electronic  interface 
resistor  modules  to  detect 
contamination;  perform  corrective 
action  if  necessary;  clean  the  relay/ 
connector  pins  and  sockets;  modify  the 
seal  between  the  cockpit  console  panels 
and  the  storm  window;  and/or  install  a 
new  protective  irame  (protective  sheets) 
at  the  cockpit  relay  supports.  This 
action  is  necessary  to  detect  and  correct 
oxidation  of  the  pitot-TAT  relay,  which 
could  result  in  increased  resistance  and 
overheating  of  the  relay  and  consequent 
smoke  in  the  cockpit;  and  to  detect  and 
correct  oxidation  of  the  FADEC 
electronic  interface  resistor  modules, 
which  could  result  in  in-flight 
unconunanded  engine  power  roll  back 
to  idle.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  31,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
336-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 


via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-336-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Breneman,  Aerospace 
Engineer,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056; 
telephone  (425)  227-1263;  fax  (425) 
227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invtted  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  iri  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nUe.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  Issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped' 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-336-AD." 
The  postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-336-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-135  and 
-145  series  airplanes.  The  DAC  reports 
several  occurrences  of  smoke  in  the 
cockpit  during  flight,  due  to  oxidation 
in  the  pitot-true  air  temperature  (TAT) 
#2  relay  caused  by  water  leakage  from 
the  storm  window  located  above  the 
relay  console.  This  condition,  if  not 
corrected,  could  result  in  increased 
resistance  and  overheating  of  the  relay  ^ 
and  consequent  smoke  in  the  cockpit. 

In  addition,  the  DAC  reports  a  related 
incident  in  which  oxidation  at  the 
connections  of  the  full  authority  digital 
engine  control  (FADEC)  interface 
resistor  modules  caused  an  in-flight 
uncommanded  engine  power  back  to 
idle.  The  oxidation  was  caused  by  water 
leakage  from  the  storm  window  located 
above  the  console  panel.  This  condition, 
if  not  corrected,  could  result  in  in-flight 
uncommanded  engine  power  roll  back 
to  idle. 

The  cockpit  design  on  Model  EMB- 
135  and  -145  seriies  airplanes  is 
identical;  therefore,  both  airplane 
models  are  subject  to  the  identified 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
EMBRAER  Service  BulleUn  145-30- 
0032,  Change  02,  dated  December  3, 
2001 ,  which  describes  procedures  for 
inspecting  the  pitot-TAT  relays  to  detect 
contamination;  cleaning  the  relay  pins 
and  sockets;  replacing  any  contaminated 
relay,  relay  socket,  or  relay  socket 
contact  with  a  new  part;  modifying  the 
seal  between  the  cockpit  console  panels 
and  the  storm  window;  and  installing 
new  protective  sheets  at  the  relay 
supports. 

Tne  manufacturer  has  also  issued 
EMBRAER  Service  Bulletin  145-7«- 
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0003.  dated  April  22,  2002,  which 
describes  procedures  for  inspecting  the 
FADEC  electronic  interface  resistor 
modules  to  detect  contamination 
(including  moisture  and  corrosion). 
Corrective  actions  include  cleaning  the 
resistor  modules  and  the  electrical 
connector  pins  and  replacing  the 
modules  and/or  their  electrical 
connectors  with  new  parts. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DAC 
classified  these  service  bulletins  as 
mandatory  and  issued  Brazilian 
airworthiness  directives  2001-05-OlRl. 
dated  February  6.  2002.  and  2002-10- 
03.  dated  October  24.  2002.  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Brazil. 


FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
2 1 .  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Clarification  of  Inspection  Tjrpe 

Whereas  the  service  bulletins  specify 
that  operators  "visually  inspect"  (for 
contamination),  this  proposed  AD 
would  require  a  "detailed  inspection." 
The  FAA  has  determined  that  the 
procedures  as  described  in  the  service 
bulletins  constitute  a  detailed 
inspection.  Note  2  has  been  included  in 
this  proposed  AD  to  define  this  type  of 
inspection. 

Cost  Impact 

The  FAA  estimates  that  261  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  FAA  provides  the 
following  cost  estimates  to  accomplish 
the  proposed  actions: 


Action 


Inspect  ttie  pitot-TAT  relay  

Inspect  the  FADEC  resistor  modules  

Seal  the  lateral  console  panels  and  install  protective  sheets 


Work  hours 
per  airplane 


Average  traur- 
ty  latx>r  rate 


$60 
60 

eo 


Parts  cost  per 
airplane 


$0 

0 

660 


Ck)st  per 
airplane 


$60 
120 
840 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  diat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  &s  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  De  Aeronautics  S.A. 
(EMBRAER):  Docket  20O2-NM-336-AD. 


Applicability:  Model  EMB-135  and  EMB- 
145  series  airplanes,  certificated  in  any 
category,  as  listed  in  EMBRAER  Service 
Bulletin  145-30-0032,  Change  02.  dated 
December  3.  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  oxidation  of  the 
pitot-true  air  temperature  (TAT)  relay,  which 
could  result  in  increased  resistance  and 
overheating  of  the  relay  and  consequent 
smoke  in  the  cockpit:  and  to  detect  and 
correct  oxidation  of  the  full  authority  digital 
engine  control  (FADEC)  electronic  interface 
resistor  modules,  which  could  result  in  in- 
flight uncommanded  engine  power  roll  back 
to  idle;  accomplish  the  following: 

Inspection  and  Cleaning  of  Pitot-TAT  Relays 

(a)  For  airplanes  identified  in  paragraph 
l.A.(l)  ("PART  I")  of  EMBRAER  Service 
Bulletin  145-30-0032,  Change  02,  dated 
December  3.  2001:  Within  400  flight  hours 
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after  the  effective  date  of  this  AD,  perform  a 
detailed  inspection  to  detect  contamination 
of  the  pitot-TAT  relays  and  clean  the  relay/ 
connector  pins  and  sockets,  in  accordance 
with  the  Accomplishment  Instructions 
("PART  I")  of  the  service  bulletin.  If  any 
contamination  remains  after  cleaning:  Prior 
to  further  flight,  replace  each  contaminated 
relay,  relay  socket,  and  relay  socket  contact 
with  a  new  part,  in  accordance  with  the 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required."  ~ 

Inspection  of  FADEC  Interface  Resistor 
Modules 

(b)  For  airplanes  identified  in  paragraph 
l.A.(3)  ("PART  III")  of  EMBRAER  Service 
Bulletin  145-30-0032,  Change  02.  dated 
December  3,  2001:  Within  400  flight  hours 
after  the  effective  date  of  this  AD,  perform  a 
detailed  inspection  to  detect  contamination 
(including  moisture  and  corrosion)  of  the 
left-  and  right-hand  FADEC  electronic 
interface  resistor  modules,  in  accordance 
with  the  Accomplishment  Instructions  of 
EMBRAER  Service  Bulletin  145-76-0003, 
dated  April  22,  2002.  Then  do  the  applicable 
corrective  actions  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  If  any  contamination  is  found  during 
the  inspection;  Before  further  flight,  clean  the 
resistor  modules  and/or  their  respective 
electrical  connector  pins,  in  accordance  with 
Service  Bulletin  145-76-0003,  dated  April 
22,  2002. 

(2)  If  any  contamination  remains  after 
cleaning  the  modules  and  pins  as  specified 
in  paragraph  (b)(1)  of  this  AD:  Before  further 
flight,  replace  the  modules  and  connectors 
with  new  parts,  as  applicable,  in  accordance 
with  Service  Bulletin  145-76-0003,  dated 
April  22,  2002. 

(3)  Following  accomplishment  of  any 
corrective  action  specified  in  paragraph  (b)(1) 
or  (b)(2)  of  this  AD:  Before  further  flight, 
perform  the  ohmic  resistance  test  of  the  left- 
and  right-hand  FADEC  electronic  interface 
resistor  modules,  and  accomplish  applicable 
troubleshooting  procedures,  in  accordance 
with  Service  Bulletin  145-76-0003,  dated 
April  22.  2002.  , 

Console  Panel  Sealing 

(c)  For  airplanes  identified  in  paragraph 
l.A.(2)  ("PART  If)  of  EMBRAER  Service 
Bulletin  145-30-^032,  Change  02,  dated 
December  3,  2001:  Before  further  flight 
following  accomplishment  of  the 
requirements  of  paragraph  (a)  of  this  AD, 
modify  the  seal  between  the  cockpit  console 
panels  and  the  storm  window  by  applying 
PVC  foam  adhesive  tape  and  sealant,  in 
accordance  with  the  Accomplishment 
Instructions  ("PART  11")  of  the  service 
bulletin. 


Protective  Sheet  Installation 

(d)  For  airplanes  identified  in  paragraph 
l.A.(3)  ("PART  III")  of  EMBRAER  Service 
Bulletin  145-30-0032,  Change  02,  dated 
December  3.  2001:  Before  further  flight 
following  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD, 
install  new  protective  sheets  at  the  relay 
supports  in  accordance  with  the 
Accomplishment  Instructions  ("PART  III")  of 
the  service  bulletin. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concemiiig  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directives  2001- 
05-OlRl,  dated  February  6,  2002,  and  2002- 
10-03,  dated  October  24,  2002.  ;   ■ 

Issued  in  Renton,  Washington,  on  February 
21,2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-4738  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CG007-02-147]  '. 

RiN2115-AE47 

Drawbridge  Operation  Regulations; 
Commercial  Boulevard  Bridge  (SR 
870),  Atlantic  intracoastal  Waterway, 
mile  1059.0,  Lauderdale-by-the-Sea, 
Broward  County,  PL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  of  the 
Commercial  Boulevard  bridge  (SR  870) 
across  the  Atlantic  Intracoastal 
Waterway,  mile  1059.0  in  Lauderdale- 


by-the-Sea.  Florida.  This  proposed  rule 
would  require  the  bridge  to  open  on 
signal,  except  that  from  7  a.m.  to  6  p.m. 
daily,  the  bridge  would  be  required  to 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 
This  action  is  intended  to  improve  the 
movement  of  vehicular  traffic  while 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  Z9,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue,  Room  432,  Miami,  FL 
33131.  Commentsand  material  received 
from  the  public,  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of  the 
docket  and  are  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  S.E.  1st 
Avenue,  Room  432,  Miami,  FL  33131 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum,  Project  Officer, 
Seventh  Coast  Guard  District,  Bridge 
Branch,  at  (305)  415-6744. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  [CGD07-02-1471, 
indicate  the  specific  section  of  this 
document  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  ail 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  Bridge  Branch. 
Seventh  Coast  Guard  District,  909  S.E. 
1st  Avenue,  Room  432,  Miami,  FL 
33131.  explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  aiuoimced  by 
a  later  notice  in  the  Federal  Register. 
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Background  and  Purpose 

On  January  3.  2002.  the  City  of  Fort 
Lauderdale  requested  that  the  Coast 
Guard  review  the  existing  regulation  of 
the  Commercial  Boulevard  bridge  (SR 
870)  because  the  City  believed  the 
existing  regulations  were  not  meeting 
the  needs  of  vehicle  traffic. 

The  existing  regulation  of  the 
Commercial  Boulevard  bridge  (SR  870). 
mile  1059.0.  at  Lauderdale-by-the-Sea. 
published  in  33  CFR  117.261{ee), 
requires  the  draws  to  open  on  signal, 
except  that,  from  November  1  through 
May  15,  from  8  a.m.  to  6  pm..  Monday 
through  Friday,  the  draws  need  open 
only  on  the  hour,  quarter-hour,  half- 
hour,  and  three-quarter-hour,  and  from 
8  a.m.  to  6  p.m.  on  Saturdays,  Sundays, 
and  Federal  holidays,  the  draws  need 
open  only  on  the  hour.  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 

This  proposed  rule  would  make  the 
seasonal  openings  effective  year  round. 
Traffic  studies  have  shown  that 
vehicular  traffic  has  increased  at  this 
location  year  round  and  a  seasonal 
schedule  is  no  longer  appropriate. 

On  March  18,  2002.  the  Coast  Guard 
issued  a  temporary  deviation  published 
in  the  Federal  Register  (67  FR  11919. 
March  18.  2002).  This  deviation  was 
effective  from  April  17,  2002  until  July 
16,  2002,  and  from  7  a.m.  to  6  p.m., 
allowed  the  bridge  to  open  on  the  hour, 
20  minutes  after  the  hour,  and  40 
minutes  after  the  hour.  We  received  38 
comments  on  this  deviation,  31  were  in 
favor  of  the  20-minute  schedule  and 
seven  conunents  requested  that  the 
schedule  be  changed  to  an  hour  and 
half-hour  schedule.  Based  on  our 
evaluation  of  the  comments  received 
and  neighboring  bridge  schedules,  the 
Coast  Guard  proposes  to  make  the  20- 
minute  schedule  permanent.  A  20- 
minute  schedule  is  necessary  to  keep 
vessel  traffic  on  the  waterway  moving 
because  the  bridge  immediately  to  the 
north  of  this  bridge  is  on  a  30-minute 
schedule  and  the  bridge  immediately  to 
the  south  of  this  bridge  is  on  a  20- 
minute  schedule.  If  this  bridge  were 
placed  on  a  30-minute  schedule,  vessels 
would  experience  a  greater  delay  in 
traversing  the  waterway.  ' 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  require  the 
Commercial  Boulevard  bridge  (SR  870). 
mile  1059.0,  at  Lauderdale-by-the-Sea. 
to  open  on  signal;  except  that,  from  7 
a.m.  to  6  p.m.  daily,  the  draws  need 
open  only  on  the  hour.  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 


section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26.  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  qf  DOT  is  unnecessary 
because  this  proposed  rule  only  slightly 
modifies  the  existing  bridge  schedule 
and  still  provides  for  regular  openings. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  business,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
the  Intracoastal  Waterway  in  the 
vicinity  of  Commercial  Boulevard 
bridge,  persons  intending  to  drive  over 
the  bridge,  and  nearby  business  owners. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  this  proposed  rule  would  only 
slightly  modify  the  existing  schedule 
and  would  still  provide  for  regular 
openings. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it,    ^ 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
effect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  this  proposed  rule  would  affect  your 
small  business,  organization,  or 


governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  We  also  have  a 
point  of  contact  for  commenting  on 
actions  by  employees  of  the  Coast 
Guard.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with  Federal 
regulations  to  the  Small  Business  and 
Agricultiu-e  Regulatory  Enforcement 
Ombudsman.  The  Ombudsman 
evaluates  these  actions  aimually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  -3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  an  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation. 
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eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  1 3045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Goveriunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  EfiEects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  enviroiunental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reason  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  Revise  §  117.261{ee)  to  read  as 
follows: 

§  1 1 7.261    Atlantic  Intracoastal  Waterway 
from  SL  Marys  River  to  Key  Largo. 

***** 

(ee)  Commercial  Boulevard  bridge  (SR 
870),  mile  1059.0,  at  Lauderdale-by-the- 
Sea.  The  draws  shall  open  on  signal, 
except  that,  from  7  a.m.  to  6  p.m.  daily, 
the  draws  need  open  only  on  the  hour, 
20  minutes  after  the  hour,  and  40 
minutes  after  the  hoUr. 


Dated:  February  10,  2003. 
James  S.  Carmichael, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  03-4760  Filed  2-27-03;  8:45  am) 

BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  147 

[CGDOa-02-045] 

RIN211S-AG54 

Safety  Zone  for  Outer  Continental 
Shetf  Facility  in  ttie  Gulf  of  Mexico  for 
Viasca  Knoll  915 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  around  a 
petroleum  and  gas  production  facility  in 
Viasca  Knoll  915  of  the  Outer 
Continental  Shelf  in  the  Gulf  of  Mexico. 
The  facility  needs  to  be  protected  from 
vessels  operating  outside  the  jiormal 
shipping  channels  and  fairways,  and 
placing  a  safety  zone  around  this  facility 
would  significantly  reduce  the  threat  of 
allisions,  oil  spills  and  releases  of 
natural  gas.  The  proposed  regulation 
would  prevent  all  vessels  from  entering 
or  remaining  in  the  specified  area 
around  the  facility  except  for  the 
following:  an  attending  vessel;  a  vessel 
ujider  100  feet  in  length  overall  not 
engaged  in  towing;  or  a  vessel 
audiorized  by  the  Eighth  Coast  Guard 
District  Conunander. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  29.  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Conunander, 
Eighth  Coast  Guard  District  (m),  Hale 
Boggs  Federal  Bldg.,  501  Magazine 


Street,  New  Orleans,  LA  70130,  or 
comments  and  related  material  may  be 
delivered  to  Room  1341  at  the  same 
address  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (504) 
589-6271.  Commander,  Eighth  Coast 
Guard  District  (m)  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or    , 
copying  at  Commander,  Eighth  Coast 
Guard  District  (m)  between  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Karrie  Trebbe,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans,  LA 
70130,  telephone  (504)  589-6271. 

SUPPLEMENTARY  INFORMATION: 
Requests  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  nilemaking  (CGD08-02-0351, 
indicate  the  specific  section  of  this 
document  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comment^  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Commander,  Eighth  Coast  Guard 
District  (m)  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  a 
public  meeting  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  around  a  petroleum 
producing  facility  in  the  Gulf  of  Mexico: 
Marlin  Tension  Leg  Platform  (Marlin 
TLP).  Viasca  Knoll  915  (VK  915), 
located  at  position  29°06'27.46''  N, 
87°56'37.14''  W. 
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This  proposed  safety  zone  is  in  the 
deepwater  area  of  the  Gulf  of  Mexico. 
For  the  purposes  of  this  regulation  it  is 
considered  to  be  in  waters  of  304.8 
meters  (1,000  feet)  or  greater  depth 
extending  to  the  limits  of  the  Exclusive 
Economic  Zone  (EEZ)  contiguous  to  the 
territorial  sea  of  the  United  States  and 
extending  to  a  distance  up  to  200 
nautical  miles  from  the  baseline  from 
which  the  breadth  of  the  sea  is 
measured.  Navigation  in  the  area  of  the 
proposed  safety  zone  consists  of  large 
commercial  shipping  vessels,  fishing 
vessels,  cruise  ships,  tugs  with  tows  and 
the  occasional  recreational  vessel.  The 
deepwater  area  also  includes  an 
extensive  system  of  fairways.  The 
fairways  include  the  Gulf  of  Mexico 
East- West  Fairway,  the  entrance/exit 
route  of  the  Mississippi  River,  and  the 
Mobile  Bay  approaches.  Significant 
amounts  of  vessel  traffic  occur  in  or 
near  the  various  fairways  in  the 
deepwater  area. 

Cnas  R.  Havnen  &  Assoc,  Inc., 
hereafter  referred  to  as  Havnen  Group 
has  requested  that  the  Coast  Guard 
establish  a  safety  zone  in  the  Gulf  of 
Mexico  around  the  Marlin  TLP. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  around  the  facility  and  the 
safety  concerns  for  both  the  persoimel 
on  board  the  facility  and  the 
environment.  The  Havnen  Group 
indicated  that  the  location,  production 
level,  and  personnel  levels  on  board  the 
facility  make  it  highly  likely  that  any 
allision  with  the  facility  would  result  in 
a  catastrophic  event.  The  Marlin  TLP  is 
a  high  production  oil  and  gas  drilling 
facility  producing  approximately  41,000 
barrels  of  oil  per  day,  310  million  cubic 
feet  of  gas  per  day  and  is  manned  with 
a  crew  of  approximately  80  people. 

The  Coast  Guard  has  reviewed  the 
Havnen  Group's  concerns  and  agrees 
that  the  risk  of  allision  to  the  facility 
and  the  potential  for  loss  of  life  and 
damage  to  the  environment  resulting 
from  such  an  accident  warrants  the 
establishment  of  this  safety  zone.  The 
proposed  regulation  would  significantly 
reduce  the  threat  of  allisions,  oil  spills 
and  natural  gas  releases  and  increase  the 
safety  of  life,  property,  and  the 
environment  in  the  Gulf  of  Mexico.  This 
regulation  is  issued  pursuant  to  14 
U.S.C.  85  and  43  U.S.C.  1333  as  set  out 
in  the  authority  citation  for  33  CFR  part 
147. 

Discussion  of  Proposed  Rule 

The  following  specific  risk  factors  that 
necessitate  a  safety  zone  exist  at  the 
Marlin  TLP:  (1)  The  facility  is  located 
approximately  80  nautical  miles  directly 
south  of  Mobile  Bay,  on  a  direct  course 


for  vessels  not  keeping  to  the  fairways; 
(2)  the  facility  has  a  high  production 
capacity  of  41,000  barrels  of  petroleum 
oil  per  day  and  310  million  cubic  feet 
of  gas  per  day;  and  (3)  the  facility  is 
manned  with  a  crew  of  80. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11040;  February 

26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
safety  zone  will  not  encompass  any  of 
the  safety  fairways  within  the  Gulf  of 
Mexico. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a*  substantial  number  of  small 
entities.  Since  the  Marlin  TLP  is  located 
far  offshore,  few  privately  owned  fishing 
vessels  and  recreational  boats/yachts 
operate  in  the  area  and  alternate  routes 
are  available  for  those  vessels.  Use  of  an 
alternate  route  may  cause  a  vessel  to 
incur  a  delay  of  4  to  10  minutes  in 
arriving  at  their  destinations  depending 
on  how  fast  the  vessel  is  traveling. 
Therefore,  the  Coast  Guard  expects  the 
impact  of  this  regulation  on  small 
entities  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubhc  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Karrie 
Trebbe,  Project  Manager  for  Eighth 
Coast  Guard  District  Commander,  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans,  LA  70130, 
telephone  (504)  589-6271. 

Small  businesses,  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  oflnformation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  nde  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though 'this  rule  will  not  result  in  such 
an  expenditure,  we  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003  /  Proposed  Rules 


9613 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
enviroiunental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and' 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  considtation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  publish  notice 
in  the  Federal  Register  (66  FR  36361, 
July  11,  2001)  requesting  conunents  on 
how  to  best  carry  out  the  Order.  We 
invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figiu«  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf.  Marine  safety. 
Navigation  (water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  147  as  follows: 

PART  147— SAFETY  ZONES 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85;  43  U.S.C.  1333;  49 
CFR  1.46. 

2.  Add  §  147.827  to  read  as  follows: 

§147.827    Martin  Tension  Leg  Platform 
safety  zone. 

(a)  Description.  The  Marlin  Tension 
Leg  Platform  (Marlin  TLP),  Viasca 
Knoll,  Block  915  (VK  915),  is  located  at 
position  29°06'27.46''  N,  87°56'37.14'' 
W.  The  area  within  500  meters  (1640.4 
feet)  frtim  each  point  oii  the  structure's 
outer  edge  is  a  safety  zone. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following:  (1)  An  attending  vessel; 

(2)  A  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District. 

Dated:  December  9,  2002. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  03-4900  Filed  2-26-03;  2:37  pm) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Pari  328 

ENVIRONMENTAL  PROTECTION- 
AGENCY 

40  CFR  Parts  110, 112, 116, 117, 122, 
230,  232,  300,  aiKl  401 

[FRL-7456-4] 

RIN  2040-AB74 

Advance  Notice  of  Proposed 
Rulemaking  on  the  Clean  Water  Act 
Regulatory  Definition  of  "Waters  of  the 
United  States" 

agencies:  U.S.  Army  Corps  of 

Engineers,  Department  of  the  Army, 

DoD;  and  Enviroiunental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

summary:  On  January  15,  2003,  the 
Department  of  the  Army  (Army)  and  the 
Environmental  Protection  Agency  (EPA) 
jointly  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on  the 
Clean  Water  Act  (CWA)  regulatory 
definition  of  "Waters  of  the  United 
States"  (68  FR  1991).  That  ANPRM 
requests  public  input  on  issues 
associated  with  the  definition  of  "waters 
of  the  United  States"  in  light  of  the  U.S. 
Supreme  Court  decision  in  Solid  Waste 
Agency  of  Northern  Cook  County  v.  U.S. 
Army  Corps  of  Engineers,  531  U.S.  159 
(2001)  {SWANCQ.  It  also  solicits 
information  or  data  from  the  general 
public,  the  scientific  community,  and 
Federal  and  State  resource  agencies  on 
the  implications  of  the  SWANCC 
decision  for  jurisdictional  decisions 
under  the  CWA.  The  input  received 
from  the  public  in  response  to  the 
ANPRM  will  be  used  by  the  agencies  to 
determine  the  issues  ib  be  addressed 
and  the  substantive  approach  for  a 
future  proposed  rulemaking  addressing 
the  scope  of  CWA  jurisdiction. 

The  Army  and  EPA  sought  responses 
to  the  ANPRM  by  March  3,  2003.  In 
response  to  comments  fit)m  the  public 
requesting  additional  time  to  fully 
analyze  the  issues,  gather  requested 
information,  and  prepare  comments,  we 
are  extending  the  comment  period  on 
the  ANPRM  to  April  16,  2003. 
DATES:  In  order  to  be  considered, 
comments  or  information  in  response  to 
the  ANPRM  must  be  postmarked  or  e- 
mailed  on  or  before  April  16.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
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through  hand  delivery/courier.  Mail 
comments  to:  Water  Docket, 
Environmental  Protection  Agency, 
Mailcode  4101T.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460, 
Attention  Docket  ID  No.  OW-2002- 
0050. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  ANPRM,  contact 
either  Donna  Downing.  U.S. 
Environmental  Protection  Agency, 
Office  of  Wetlands,  Oceans  and 
Watersheds  (4502T).  1200  Pennsylvania 
Avenue  NW..  Washington.  DC  20460, 
phone:  (202)  566-1366,  e-mail: 
CWAwaters@epa.gov,  or  Ted  Rugiel, 
U.S.  Army  Corps  of  Engineers.  ATTN 
CECW-OR.  441  G  Street  NW.. 
Washington.  DC  20314-1000.  phone: 
(202)  761-4595.  e-mail: 
Thaddeus.!.Rugiel@HQ02. 
USACE.ARMY.MIL. 

SUPPLEMENTARY  INFORMATION:  To  submit 
comments  or  access  the  official  docket, 
please  follow  the  detailed  instructions 
as  provided  in  section  I.B.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  January  15.  2003.  Federal  Register 
document  (68  FR  1991).  If  you  have 
questions,  consult  one  of  the  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  February  21.  2003. 
G.  Tracy  Mehan,  III, 
Assistant  Administrator.  Office  of  Water. 
Environmental  Protection  Agency. 

Dated:  February  24.  2003. 
George  S.  Dunlop, 

Deputy  Assistant  Secretary  of  the  Army 
(Policy  and  Legislation).  Department  of  the 
Anpy. 

|FR  Doc.  03^768  Filed  2-27-03;  8:45  am] 
MLUMG  CODE  8SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[AD-FRL-745ft-3] 

Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattalnment  New  Source 
Review  (NSR):  Routine  Maintenance, 
Repair  and  Replacement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking;  extension 
of  comment  period. 

SUMMARY:  The  EPA  is  hereby  extending 
for  60  days  the  public  comment  period 
regarding  the  December  31,  2002 
proposal  proposing  revisions  to  the 
regulations  governing  the  NSR  programs 
mandated  by  parts  C  and  D  of  tide  I  of 


the  Clean  Air  Act  (CAA).  See  67  FR 
80290.  The  proposed  changes  provide  a 
future  category  of  activities  that  would 
be  considered  to  be  routine 
maintenance,  repair  and  replacement 
(RMRR)  under  the  NSR  program.  The 
changes  are  intended  to  provide  greater 
regulatory  certainty  without  sacrificing 
the  current  level  of  environmental 
protection  and  benefit  derived  from  the 
program.  We  believe  that  those  changes 
will  facilitate  the  safe,  efficient,  and 
reliable  operation  of  affected  facilities. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  May  2,  2003. 
ADDRESSES:  Comments.  Comments  may 
be  submitted  by  mail  (two  copies)  to 
U.S.  Envirormiental  Protection  Agency, 
EPA  West  (Air  Docket).  1200 
Pennsylvania  Avenue.  Northwest,  Room 
B108.  Mail  Code:  6102T,  Washington, 
IDC  20406.  Attention  Docket  ID  No.  A- 
1002-04. 

Comments  may  also  be  submitted 
electronically,  by  facsimile,  or  through 
hand  delivery/cornier.  FoUow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Svendsgaard  at  (919)  541-2380, 
telefax  (919)541-5509,  E-mail: 
svendsgaard.dave@epa.gov  or  by  mail  at 
U.S.  Envirorunental  Protection  Agency, 
OAQPS,  Information  Transfer  and 
Program  Integration  Division,  (C339- 
03),  Research  Triangle  Park,  North 
Carolina  27711. 
SUPPLEMENTARY  INFORMATION: 
Comments:  This  document  extends  the 
public  comment  period  established  in 
the  Federal  Register  issued  on 
December  31.  2002  (  67  FR  80290).  In 
that  document,  EPA  proposed  revisions 
to  the  regulations  governing  the  NSR 
programs  mandated  by  parts  C  and  D  of 
title  I  of  the  Clean  Air  Act  (CAA).  EPA 
is  hereby  extending  the  comment 
period,  which  was  set  to  end  on  March 
3,  2003,  to  May  2,  2003. 

You  may  submft  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  section  I.D.  Do  not  use 
EPA  Dockets  or  e-mail  to  submit  CBI  or 
information  protected  by  statute. 


1.  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  ccKnment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conmient,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  yout 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Yoiu-  use  of  EPA's 
electronic  public  docket  to  submit 
conunents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
A-2002-04.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

b.  E-mail.  Comments  may  also  be  sent 
by  electronic  mail  (e-mail)  to  A-and-R- 
Docket@epamail.epa.gov,  Attention 
Docket  ID  No.  A-2002-04.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's- 
email  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  DjsJ^  or  CD  ROM.  You  may  also 
submit  comments  on  a  disk  or  CD  ROM 
that  you  mail  to  the  mailing  address 
identified  in  section  2.  These  electronic 
submissions  will  be  accepted  in 
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WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  enayption. 

2.  By  Mail.  Send  two  copies  of  yoiu 
comments  to:  U.S.  Environmental 
Protection  Agency.  EPA  West  (Air 
Docket).  1200  Pennsylvania  Ave.,  NW., 
Room:  B108.  Mail  code:  6102T. 
Washington,  DC  20460,  Attention 
Docket  ID  No.  A-2002-04. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  yoxir  comments  to:  EPA  Docket 
Center,  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Ave..  NW..  Room:  B108. 
Mail  Code:  6102T.  Washington.  DC 
20004.  Attention  Docket  ID  No.  A- 
2002-04.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742.  A  reasonable  fee  may  be 
charged  for  copying. 

4.  By  Facsimile.  Fax  your  conunents 
to  the  EPA  Docket  Center  at  (202)  566- 
1741,  Attention  Docket  ID.  No.  A-2002- 
04. 

Dated:  February  21,  2003. 
Stephen  D.  Page, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

[FR  Doc.  03-4769  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION    , 
AGENCY 

40  CFR  Part  52 
[WV055-€025b;  FRL-744»-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Permits  for  Construction, 
Modification,  Relocation  and  Operation 
of  Stationary  Sources  of  Air  Pollutants, 
Notification  Requirements, 
Administrative  Updates,  Temporary 
Permits 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule: 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  converting 
the  partial  approval  and  partial 
disapproval  of  West  Virginia's  minor 
new  source  review  and  existing 
stationary  source  operating  permit 
program  to  the  full  approval.  EPA  also 
proposes  to  approve  additional  rule 
revisions,  made  to  the  minor  new  source 
review  regulation.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 


direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  March  31,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  A.  Morris, 
Chief,  Permits  and  Technical 
Assessment  Branch,  Mail  Code  3AP11, 
U.S.  Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Envirorunental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  West  Virginia  Department  of 
Environmental  Protection,  Division  of 
Air  Quality,  7012  MacCorkle  Avenue, 
SE.,  Charleston,  WV  25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  I.  loff.  P.E.,  (215)  814-2166.  or 
by  e-mail  at  ioff.mike@epa.gov.  Please 
note  that  while  questions  may  he  posed 
via  telephone  and  e-mail,  formal 
conunents  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  lanuary  31,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
[FR  Doc.  03-4630  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7455-21 

National  Oil  arxl  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  for  partial 

deletion  of  a  portion  of  the  South  Indian 

Bend  Wash  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IX  annoimces  its 
intent  to  delete  a  portion  of  the  South 
Indian  Bend  Wash  (SIBW)  Site  located 
in  Tempe,  Maricopa  County,  Arizona, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan  ' 
(NCP),  40  CFR  Part  300,  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA). 

DATES:  EPA  will  accept  comments     ' 
concerning  its  proposal  for  partial 
deletion  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register  and  a  newspaper  of 
record. 

ADDRESSES:  Comments  may  be  mailed 
to:  Melissa  Peimington.  Superfund 
Remedial  Project  Manager,  U.S.  EPA, 
Region  IX  lSFD-8-2],  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
972-3153. 

Information  Repositories: 
Comprehensive  information  on  the 
SIBW  Site  as  well  as  information 
specific  to  this  proposed  partial  deletion 
is  available  for  review  at  EPA's  Region 
IX  office  in  San  Francisco.  CA  and  at  the 
information  repositories  listed  below. 
There  are  three  Administrative  Record 
files  for  the  SIBW  Site:  one  for  the  1993 
Record  of  Decision  for  VOCs  in  the 
Vadose  Zone;  one  for  the  1998  Record 
of  Decision  for  VOCs  in  Groundwater; 
and  one  for  the  Plug-in  Determination 
issued  in  January  2002.  All  three 
Administrative  Record  files  and  the 
Deletion  Docket  for  this  partial  deletion 
are  maintained  at  EPA  Region  IX's 
Regional  Office  Superfund  Records 
Center  and  the  Tempe  Public  Library. 
EPA's  Superfund  Records  Center  is 
located  at  95  Hawthorne  Street  (Suite 
403S).  San  Francisco.  CA  94105  and  the 
hoius  of  operation  are  8-5  p.m.. 
Monday-Friday.  The  Records  Center 
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staff  can  be  reached  at  (415)  536-2000. 
The  location  of  the  other  information 
repository  where  the  Deletion  Docket  is 
available  for  public  review  is:  Tempe 
Public  Library  (South  Area),  3500  South 
Rural  Road,  Tempe,  AZ  85282. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Pennington  (415)  972-3153. 
SUPPLEMENTARY  INFORMATION:  This 
partial  deletion  of  the  SIBW  Site  is 
proposed  in  accordance  with  40  CFR 
300.425(e)  and  the  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List.  60  FR 
55466  (Nov.  1. 1995). 

In  July  2002.  the  City  of  Tempe  (the 
City)  submitted  a  petition  to  EPA  for 
Partial  Deletion  of  a  portion  of  the  SIBW 
Site  from  the  NPL.  To  help  facilitate  an 
ongoing  redevelopment  project,  the  City 
requested  that  EPA  delete  a  200-acre 
property  known  as  the  McClintock/Rio 
Salado  Brownfield  Redevelopment  Area 
(Redevelopment  Area).  This  proposal 
for  partial  deletion  from  the  SIBW  NPL 
Site  pertains  to  the  former  Allstate  Mine 
Supply  Subsite,  the  Maricopa  County 
Landfill,  the  Old  Tempe  Landfill,  the 
Resources  Reclamation  Corporation  of 
America  Landfill,  the  First  Street 
Landfill  and  the  Bennett  Family  Trust 
Landfill,  which  properties  comprise  that 
portion  of  the  Redevelopment  Area 
presently  part  of  the  SIBW  NPL  Site. 
These  properties  subject  to  this  proposal 
for  partial  deletion  are  collectively 
Teferred  to  hereafter  as  the  "SIBW 
Landfill  Area".  The  location  of  the 
SIBW  Landfill  Area  is  shown  on  Figure 
1.  Both  Figures  1  and  2  are  available  for 
viewing  in  the  Deletion  Docket  which  is 
maintained  at  EPA  Region  IX's  Regional 
Office  Superfund  Records  Center  and 
the  Tempe  Public  Library  (details 
below). 

This  proposal  for  partial  deletion 
pertains  to  all  of  the  soils  in  the  SIBW 
Landfill  Area  and  a  majority  of  the 
groundwater  underlying  the  SIBW 
Landfill  Area  hereinafter  referred  to  as 
the  "SIBW  Deletion  Area".  The 
groundwater  included  in  the  SIBW 
Deletion  Area  is  that  groundwater  with 
concentrations  of  trichloroethylene 
(TCE)  less  than  5  parts  per  billion  (ppb). 
Based  on  existing  data,  the  groundwater 
in  the  middle  alluvial  unit  with 
concentrations  of  TCE  less  than  5  ppb 
is  represented  as  that  portion  of  the 
groundwater  underlying  the  SIBW 
Landfill  Area  that  is  not  within  the  5 
ppb  TCE  contour  line  as  depicted  on 
Figure  2  (available  for  viewing  in  the 
Deletion  Docket).  Once  the  partial 
deletion  is  effective,  the  only  area 
remaining  on  the  NPL  north  of  Rio 
Salado  Parkway  will  be  the  extent  of 
groundwater  contamination  in  the 


middle  alluvial  imit  above  5  ppb  TCE. 
This  area  is  shown  on  Figure  2 
(available  for  viewing  in  the  Deletion 
Docket)  as  the  overlap  of  the  southeast 
corner  of  the  SIBW  Landfill  Area  and 
the  5  ppb  TCE  contour.  This  overlap  has 
been  estimated  to  cover  approximately 
7.4  acres. 

Additional  data  may  be  obtained  prior 
to  the  final  Notice  of  Deletion  that 
would  allow  for  refinement  of  the 
definition  of  extent  of  groundwater 
contamination  exceeding  5  ppb  TCE 
depicted  on  Figure  2  (available  for 
viewing  in  the  Deletion  Docket).  Such 
information  would  then  be  set  out  in  the 
final  Notice  of  Deletion. 

The  SIBW  site  was  added  to  the  NPL 
because  of  widespread  groundwater 
contamination  caused  by  numerous 
facilities  within  the  City  of  Tempe.  The 
contaminants  of  concern  (COCs)  are 
volatile  organic  compounds  (VOCs), 
primarily  TCE  and  tetrachloroethylene 
(PCE).  In  order  to  efficiently  manage  the 
site,  SIBW  was  divided  into  two 
operable  units:  a  soil  operable  unit  and 
a  groundwater  operable  unit.  In  1993, 
EPA  issued  a  Record  of  Decision  for 
VOCs  in  the  Vadose  Zone  (1993  Soils 
ROD)  at  SIBW  which  required 
investigation  of  several  facilities 
referred  to  as  subsites.  If  the  subsite 
investigations  indicated  that  any  subsite 
posed  a  continuing  threat  to 
groundwater  or  indoor  air  quality,  then 
Soil  Vapor  Extraction  (SVE)  would  be 
required.  To  date,  EPA  has  completed  or 
has  overseen  the  investigations  of 
approximately  twelve  subsites.  Among 
the  twelve  subsites,  SVE  was  required  at 
one  subsite  in  accordance  with  the 
(1993  Soils  ROD),  SVE  was  voluntarily 
conducted  by  the  responsible  parties  at 
two  of  the  subsites,  SVE  was  not 
required  at  seven  of  the  subsites,  and 
the  remaining  subsites  are  still  under 
investigation.  None  of  the  subsites  still 
under  investigation  are  part  of  this 
partial  deletion. 

EPA  has  evaluated  all  existing  data 
regarding  the  SIBW  Landfills  and 
concluded  that  the  COCs  are  not  present 
at  the  five  landfills  at  levels  which  pose 
a  continuing  threat  to  groundwater  or 
indoor  air  quality.  The  Focused 
Remedial  Investigation  Report  for  the 
Allstate  Subsite  concluded  that  this 
subsite  does  not  pose  a  continuing 
threat  to  groundwater  or  indoor  air 
quality.  Therefore,  in  accordance  with 
the  1993  Soils  ROD,  EPA  has 
determined  that  these  subsites  do  not 
pose  a  threat  to  groundwater  and  that  no 
further  federal  CERCLA  response 
actions  are  required  at  the  SIBW 
Landfill  Area  with  respect  to  the 
groundwater. 


The  focus  of  EPA's  listing  of  this  Site 
has  been  on  the  groundwater 
contamination  and  the  sources  of 
groundwater  contamination.  EPA  did 
not  intend  to  address  all  areas  within 
the  SIBW  study  area  that  might  be 
contaminated,  only  those  directly  linked 
to  the  groimdwater  contamination.  As  a 
result  of  EPA's  investigation,  EPA  has 
also  determined  that  the  contaminated 
levels  in  soil  at  these  subsites  do  not 
pose  a  threat  to  indoor  air.  However,  no 
determination  has  been  made  as  to 
whether  these  properties  are  suitable  for 
uxu^stricted  uses.  Any  attempt  to 
develop  the  SIBW  Landfill  Area  should 
be  coordinated  with  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ),  as  well  as  other  appropriate 
state  and  local  agencies,  to  ensure  that 
non-CERCLA  envirorunental  issues 
associated  with  these  properties  are 
fully  investigated  and  addressed  prior  to 
development. 

There  are  three  separate  plumes  of 
contaminated  groundwater  (eastern, 
central  and  western),  resulting  from 
former  disposal  practices  at  various 
SIBW  subsites.  The  remedies  selected 
for  the  SIBW  groundwater  pliunes  are: 
monitored  natural  attenuation  in  the 
central  and  eastern  plimies  and 
extraction  and  treatment  via  air 
stripping  in  the  western  plume.  The 
groundwater  operable  unit  and  the 
remaining  subsites  of  the  soil  operable 
unit  will  remain  on  the  NPL.  This 
proposal  to  delete  the  SIBW  Deletion 
Area  from  the  SIBW  NPL  Site  is  based 
on  the  determination  by  EPA  and  ADEQ 
that  all  appropriate  federal  actions 
under  CERCLA  with  regard  to  the  SIBW 
Deletion  Area  have  been  completed. 
Based  on  EPA's  discussions  with  ADEQ. 
it  has  also  been  determined  that  ADEQ's 
Voluntary  Remediation  Program  is  an 
option  for  addressing  any  remaining 
environmental  issues  at  the  SIBW 
Landfill  Area. 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 

I.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  IX 
announces  its  intent  to  delete  a  portion 
of  the  South  Indian  Bend  Wash  (SIBW) 
Site  located  in  Tempe,  Maricopa 
County.  Arizona,  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  This  proposal 
for  partial  deletion  from  the  SIBW  NPL 
Site  pertains  to  the  former  Allstate  Mine 
Supply  Subsite,  the  Maricopa  County 
Landfill,  the  Old  Tempe  Landfill,  the 
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Resources  Reclamation  Corporation  of 
America  Landfill,  the  First  Street 
Landfill  and  the  Bennett  Family  Trust 
Landfill.  These  properties  subject  to  this 
proposal  for  partial  deletion  are 
collectively  referred  to  hereafter  as  the 
"SIBW  Landfill  Area".  The  location  of 
the  SIBW  Landfill  Area  is  shown  on 
Figure  1  (available  for  viewing  in  the 
Deletion  Docket). 

This  proposal  for  partial  deletion 
pertains  to  all  of  the  soils  in  the  SIBW 
Landfill  Area  and  a  majority  of  the 
groundwater  underlying  the  SIBW 
Landfill  Area  hereinafter  referred  to  as 
the  "SIBW  Deletion  Area'. 

The  NPL  constitutes  appendix  B  to 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  This  partial  deletion  of 
the  SIBW  Site  is  proposed  in  accordance 
with  40  CFR  300.425(e)  and  the  Notice 
of  Policy  Change:  Partial  Deletion  of 
Sites  Listed  on  the  National  Priorities 
List.  60  FR  55466  (Nov.  1.  1995).  This 
guidance  allows  EPA  to  delete  portions 
of  a  site,  including  deletions  by  media. 

The  National  Priorities  List  (NPL)  is  a 
list,  maintained  by  EPA.  of  sites  that 
EPA  has  determined  present  a 
significant  risk  to  human  health, 
welfare,  or  the  enviroiunent.  This 
proposal  for  partial  deletion  fi'om  the 
SIBW  NPL  Site  pertains  to  the  SIBW 
Deletion  Area  defined  in  the  Sununary 
section  above  (page  2).  The  location  of 
the  SIBW  Landfill  Area  is  shown  on 
Figiu*  1  and  the  area  of  groundwater 
included  within  the  SIBW  Deletion  Area 
is  shown  on  Figiue  2.  Figiues  1  and  2 
are  available  for  vievnng  in  the  Deletion 
Docket. 

The  SIBW  study  area  covers 
approximately  three  square  miles  in 
Tempe,  Arizona.  The  Site  consists  of 
groundwater  contaminated  with  VOCs 
(primarily  TCE  and  PCE)  and  soil 
contamination  at  the  facilities  on  the 
surface  that  have  contributed  to  or  are 
contributing  to  the  groundwater 
contamination.  Groundwater  at  the  Site 
is  present  in  three  separated  levels  or 
layers.  These  layers  are  referred  to  as  the 
Upper,  Middle,  and  Lower  Aquifers. 
The  groundwater  contamination  is 
present  as  three  separate  plumes  known 
as  the  western  plimie,  eastern  pliune 
and  central  plume.  Land  use  in  the 
vicinity  of  the  Site  includes  residential, 
industrial/commercial,  agricultiiral. 
public  and  private  recreational  (parks, 
golf  courses,  playing  fields,  etc.), 
undeveloped  open  space,  and 
waterways. 


There  have  been  two  Records  of 
Decision  (RODs)  issued  for  SIBW  to 
address  VOC  contamination  at  the  Site, 
one  for  soil  and  one  for  groundwater. 
The  soils  ROD  required  Soil  Vapor 
Extraction  (SVE)  at  areas  within  SIBW 
(known  as  subsites)  that  meet  specific 
criteria  which  are  used  to  assess 
whether  VOC  levels  at  a  subsite  pose  a 
threat  to  groundwater  and  ambient  air. 
The  soils  ROD  was  issued  in  September 
1993.  The  groimdwater  ROD  required 
Monitored  Natural  Attenuation  in  the 
central  and  eastern  plumes  and 
extraction  and  treatment  of  the  western 
pliune.  The  groundwater  ROD  was 
issued  in  September  1998. 

The  approximate  boundaries  for  the 
SIBW  Landfill  Area  are  the  Rio  Salado 
Parkway,  which  forms  a  portion  of  the 
boundary  to  the  south;  the  Salt  River  to 
the  north;  Perry  Lane,  which  makes  up 
most  of  the  western  boundary;  and  the 
eastern  boundary  is  between  Rockford 
Drive  and  River  Drive.  However,  the 
actual  boundaries  are  the  boundaries  of 
the  SIBW  Landfill  Area  as  depicted  on 
Figure  1  (available  for  viewing  in  the 
Deletion  Docket).  The  boundaries  of  the 
SIBW  Deletion  Area  are  defined  as  the 
boundaries  of  the  SIBW  Landfill  Area 
(described  above)  with  the  exception  of 
the  area  of  groundwater  contamination 
in  the  middle  alluvial  unit  above  5  ppb 
TCE.  This  area  is  shown  on  Figure  2 
(available  for  viewing  in  the  Deletion 
Docket)  as  the  overlap  of  the  southeast 
comer  of  the  SIBW  Landfill  Area  and 
the  5  ppb  TCE  contour.  This  overlap  has 
been  estimated  to  cover  approximately 
7.4  acres. 

In  July  2002,  the  city  of  Tempe  (the 
City)  submitted  a  petition  to  EPA  for 
Partial  Deletion  of  a  portion  of  the  SIBW 
Site  from  the  NPL.  To  help  facilitate  an 
ongoing  redevelopment  project,  the.  City 
requested  that  EPA  delete  a  200-acre 
property  known  as  the  McClintock/Rio 
Salado  Brownfield  Redevelopment  Area 
(Redevelopment  Area).  EPA  is 
proposing  only  the  SIBW  Deletion  Area, 
as  defined  in  the  Sununary  section 
above  (page  2).  for  deletion  from  the 
NPL  Site  (See  Figure  1  which  is 
available  for  vieVving  in  the  Deletion 
Docket).  This  is  because  EPA  considers 
only  a  portion  of  the  entire  200-acre 
Redevelopment  Area  to  be  part  of  the 
SIBW  NPL  Site.  The  *IBW  NPL  Site  is 
defined  as  the  groundwater  plumes 
contaminated  with  VOCs  and  the 
facilities  on  the  surface  that  have 
contributed  to  or  are  contributing 
contamination  to  the  groundwater 
plumes. 

The  SIBW  Landfill  Area,  which 
encompasses  the  SIBW  Landfills  and 
the  Allstate  Subsite.  has  been 
thoroughly  investigated.  In  October 


2001 .  a  Focused  Remedial  Investigation 
Report  (FRI  Report)  was  prepared  for  the 
Allstate  Subsite  by  EPA's  contractor 
(CH2M  Hill)  and  several  documents 
have  been  prepared  describing  the 
conditions  at  die  SIBW  Landfills.  In 
December  1993.  ADEQ  prepared  a  draft 
document  entitled  "Indian  Bend  Wash 
(South)  Superfund  Site,  Tempe, 
Arizona,  Evaluation  of  Landfills."  In 
1999,  ADEQ  contracted  Roy  F.  Weston 
to  evaluate  the  existing  landfill 
information  and  to  prepare  a  report. 
This  document  was  entitled  "Review  of 
Previous  Site  Characterization  Work  at 
Former  Landfills".  These  documents 
recommended  additional  work  be 
performed  before  a  decision  could  be 
made  regarding  remediation  at  the 
landfills.  In  December  2002,  EPA's 
contractor  compiled  all  of  the  existing 
landfill  data  into  a  technical 
memorandum.  The  main  objective  of 
this  technical  memorandum  was  to 
utilize  data  fi°om  the  landfills  as  well  as 
groundwater  data  that  had  been 
collected  as  part  of  the  ongoing 
groundwater  remedy  at  SIBW  to  assess 
whether  the  soil  contamination  in, 
beneath,  and  in  the  vicinity  of  the 
landfill  sites  has  contributed  to  the  VOC 
contamination  in  the  groundwater 
plumes. 

For  the  purposes  of  this  proposal, 
EPA  has  evaluated  the  conclusions 
regarding  the  Allstate  Subsite  in  the 
Allstate  FRI  Report  as  well  as  the  data 
and  conclusions  in  CH2M  Hill's 
December  2002  SIBW  Landfill  Sites 
Technical  Memorandum.  As  a  result, 
EPA  has  determined  that  the  SIBW 
Landfill  Area  does  not  require  soil 
remediation  for  protection  of  the      ' 
groundwater  in  accordance  with  the 
1993  Soils  ROD.  Therefore,  no  further 
federal  CERCLA  action  is  necessary  for 
the  SIBW  Landfill  Area  to  protect 
human  health  and  the  environment  with 
respect  to  VOCs  in  soils  contributing  to 
the  groundwater  contamination.  As 
indicated  previously  in  this  document, 
the  1993  Soils  ROD  addresses  VOCs 
only.  When  placed  on  the  NPL,  the 
SIBW  Site  was  defined  as  groundwater 
plumes  contaminated  with  VOCs  and 
the  surface  sources  contributing  to  the 
VOC  contamination  in  the  groundwater. 
It  was  never  EPA's  intention  that 
remediation  of  the  SIBW  site  would 
include  contaminants  other  than  VOCs. 
Therefore,  this  proposed  deletion  does 
not  draw  any  conclusions  about  the 
potential  presence  or  absence  of  other 
contaminants  in  the  SIBW  Landfill 
Area.  It  is  EPA's  understanding  that  • 
further  investigation  and  remediation  of 
the  landfill  properties  will  be  conducted 
by  the  prospective  developers  prior  to 
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redevelopment  of  the  property.  ADEQ  is 
in  agreement  with  this  approach. 

This  proposed  deletion  specifically 
addresses  the  soils  at  the  SIBW  Landfill 
Area  and  the  groundwater  beneath  the 
SIBW  Landfill  Area  with  concentrations 
of  TCE  less  than  5  ppb.  Groundwater 
associated  with  the  SIBW  Site  with 
concentrations  of  TCE  greater  than  5 
ppb  is  being  addressed  as  part  of  the 
remedial  action  at  the  SIBW  Site.  The 
plume  south  of  the  SIBW  Landfill  Area 
is  known  as  the  eastern  plume.  The 
remedial  design  for  monitored  natural 
attenuation  in  the  eastern  plume  is 
being  implemented  by  an  SIBW 
potentially  responsible  party.  Response 
activities  for  the  SIBW  groundwater 
plumes  are  not  yet  complete  and 
tlierefore  the  groundwater  operable  unit 
will  remain  on  the  NPL.  Similarly,  the 
remaining  SIBW  subsites  are  not  subject 
to  this  partial  deletion. 

The  NPL  is  a  list,  maintained  by  EPA. 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  human  health, 
welfare,  or  the  environment.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed,  by  the  Hazardous 
Substance  Superfund  (Fund).  Pursuant 
to  40  CFR  300.425(e)  of  the  NCP,  any 
site  or  portion  of  a  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  (30)  days  after  publication  of 
this  notice  in  the  Federal  Register  and 
a  newspaper  of  record. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  human  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  40  CFR 
300.425(e),  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

A.  Section  300.425(e)(l)(i). 
Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  or 

B.  Section  300.425{e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

C.  Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
human  health  or  the  environment  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 


Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  at  the 
jirea  deleted  if  future  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  provides  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  fit)m  the 
NPL.  A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affect  the  liability  of 
responsible  parties  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

ni.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management.  The 
following  procedures  were  followed  for 
the  proposed  deletion  of  the  SIBW 
Deletion  Area  from  the  SIBW  NPL  Site: 

(1)  EPA  received  and  evaluated  a 
petition  for  partial  deletion  from  the 
City  of  Tempe; 

(2)  The  State  of  Arizona  through  the 
Arizona  Department  of  Environmental 
Quality  pledged  support  for  the  partial 
deletion  and  encouraged  EPA  to 
proceed  with  the  deletion  process; 

(3)  EPA  preliminarily  conctured  with 
the  reconunendations  for  partial 
deletion  and  prepared  the  relevant 
documents; 

(4)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal.  State, 
and  local  officials,  and  other  interested 
parties.  These  notices  announce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  a  newspaper  of 
record. 

(5)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously. 

This  Federal  Register  document,  and 
a  concurrent  noticajn  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Notice  of 
Intent  for  Plartial  I)eletion.  The  public  is 
asked  to  comment  on  EPA's  proposal  to 
delete  the  SIBW  Deletion  Area  from  the 
NPL.  All  critical  docxunents  needed  to 
evaluate  EPA's  decision  are  included  in 
the  Deletion  Docket  and  are  available  for 
review  at  the  information  repositories. 


Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  the  public  at  the 
information  repositories  listed 
previously.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  IX  to 
obtain  a  copy  of  the  Responsiveness 
Summary.  If,  after  review  of  all  public 
conunents,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is  still 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  SIBW  Deletion 
Area  does  not  actually  occur  until  the 
final  Notice  of  Partial  Deletion  is 
published  in  the  Federal  Register. 

rv.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  the  SIBW 
Deletion  Area  from  the  NPL  and  EPA's 
finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied. 

Background 

The  entire  study  area  of  the  Indian 
Bend  Wash  Superfund  Site  (Site)  covers 
approximately  13  square  miles  in 
Scottsdale  and  Tempe,  Arizona.  EPA 
divided  the  Site  into  two  areas  known 
as  the  Indian  Bend  Wash  Area — North 
(NIBW)  and  the  Indian  Bend  Wash 
Area— South  (SIBW).  EPA  is  proposing 
to  delete  a  portion  of  the  SIBW  site  only; 
all  of  the  NIBW  Site  and  most  of  the 
SIBW  Site  will  remain  on  the  NPL. 

As  discussed  below,  there  are 
numerous  industrial  facilities  located 
within  the  boundaries  of  the  Site  study 
area.  Up  untiMhe  1970s,  industrial 
solvents  containing  VOCs  were  typically 
disposed  of  directly  onto  the  ground  or 
in  dry  wells.  These  disposal  practices, 
along  with  other  releases,  resulted  in 
soil  and  groundwater  contamination  at 
various  locations  throughout  the  Site. 
The  groundwater  contamination  at 
NIBW  was  discovered  in  1981  when 
elevated  levels  of  VOCs.  including  TCE, 
were  found  in  drinking  wat*  wells. 
Further  investigation  of  regional 
groundwater  quality  led  to  the  discovery 
and  characterization  of  the  three  SIBW 
groundwater  contamination  plumes 
(western,  central  and  eastern).  The 
imacceptable  risks  associated  with  the 
contamination  at  SIBW  is  based  on 
exposure  to  groundwater  contamination. 
There  were  no  significant  levels  of 
inorganic  contaminants  found  in  the 
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groundwater.  Therefore,  all  remedial 
actions  required  at  the  SIBW  Site  were 
intended  to  address  VCXDs  in 
groundwater  and  VOCs  in  soils  which 
could  contribute  to  groundwater 
contamination. 

EPA  and  the  State  of  Arizona  have 
been  involved  in  investigations  and 
cleanup  activities  at  the  Site  since  the 
initial  discovery  of  VOCs  in  the 
groundwater  in  1981.  The  Site, 
including  both  NIBW  and  SIBW,  was 
placed  on  EPA's  NPL  in  1983.  On 
September  27, 1993,  EPA  issued  a 
Record  of  Decision  for  VOCs  in  the 
Vadose  Zone  (the  1993  Soils  ROD).  This 
ROD  selected  soil  vapor  extraction 
(SVE)  as  the  remedy  for  VOCs  in  soils 
at  SIBW  and  is  discussed  in  more  detail 
below.  EPA  also  characterized 
contamination  in  groundwater  and 
issued  a  second  Record  of  Decision  on 
September  30, 1998  for  VOCs  in 
groundwater  at  SIBW.  The  groundwater 
ROD  is  not  discussed  in  detail  in  this 
document. 

The  surface  portion  of  the  SIBW  Site 
is  divided  into  many  small  isolated 
locations  where  soil  contaminated  with 
VOCs  was  expected  to  be  present.  These 
locations  are  known  as  subsites.  The 
1993  Soils  ROD  utilized  an  approach 
called  "Plug-in,"  whereby  the  ROD  did 
not  directly  apply  the  SVE  remedy  to 
any  particular  subsite.  Rather,  the  ROD 
established  criteria  that  EPA  uses  to 
determine  whether  pre-defined 
conditions  exist  at  any  given  subsite 
thereby  indicating  that  a  subsite  needs 
to  be  remediated  using  SVE.  Each 
individual  subsite  had  to  be  evaluated 
by  EPA  to  determine  whether  it 
"Plugged-in"  to  the  SVB  remedy.  These 
evaluations  are  based  on  the  data 
collected  at  each  of  the  subsites 
following  issuance  of  the  ROD. 
Implementation  of  SVE  is  required  for 
subsites  that  "Plug-in,"  or  meet  certain 
criteria,  in  accordance  with  the  1993 
Soils  ROD. 

The  risks  associated  with  VOCs  in  the 
Vadose  Zone  at  the  SIBW  Landfills  and 
other  SIBW  subsites  were  risks  solely 
attributable  to  the  potential  for  VOCs  in 
soils  to  enter  the  groiuidwater  or  the  air 
(See  Interinr-Risk  Assessment,  Operable 
Unit  Feasibility  Study,  VOCs  in  Vadose 
Zone,  Appendix  A,  Jiuie  1993).  In  the 
Interim  Risk  Assessment,  direct  contact 
and  ingestion  of  VOCs  in  soil  were  not 
considered  complete  exposure  pathways 
because  surface  VOCs  would  likely 
volatilize  before  direct  contact  or 
ingestion  could  occur.  Therefore,  there 
are  no  risks  associated  with  direct 
human  exposure  to  VOCs  in  soils.  The 
FRI  Report  for  the  Allstate  Subsite  and 
the  SIBW  Landfills  Technical 
Memorandum  evaluated  whether  or  not 


VOCs  in  the  Vadose  Zone  had  the 
potential  to  impact  groundwater  or  air. 
If  a  particular  subsite  does  not  meet  the 
plug-in  criteria  identified  in  the  1993 
ROD,  the  risks  posed  by  the  residual 
VOC  contamination,  if  any,  do  not 
warrant  further  action. 

At  the  time  that  the  1993  ROD  was 
issued  at  SIBW.  approximately  thirty 
facilities  were  considered  potential 
source  areas  for  VOC  contamination  in 
the  groiuidwater.  Five  of  these  facilities 
had  already  been  issued  unilateral 
orders  to  complete  site  investigations. 
These  five  facilities  were:  DCE  Circuits, 
Eldon  Drapery,  IMC  Magnetics,  Prestige 
Cleaners,  and  Unitog  Cintas.  Follov^ring 
additional  screening,  it  was  determined 
that  investigations  should  also  be 
conducted  at  Arizona  Public  Service 
(APS),  Circuit  Express,  Allstate  Mine 
Supply,  Desert  Sportswear,  Cerprobe, 
Servipe  and  Sales,  and  the  City  of 
Tempe  Right-of-Way. 

In  February  1994,  EPA  issued  a  Plug- 
in  Determination  requiring 
implementation  of  SVE  at  the  DCE 
Circuits  Subsite.  This  work  has  been 
conducted  with  fund-lead  money  and  is 
ciuxently  nearing  completion.  APS 
made  the  determination  that  SVE  was 
appropriate  at  its  site  in  lieu  of 
conducting  additional  investigations. 
APS  implemented  SVE  successfully  at . 
its  subsite,  and  EPA  approved  its 
closure  report  in  April  of  2001 , 
documenting  that  soil  cleanup  had  been 
completed  at  the  APS  Subsite. 

In  January  2002,  EPA  issued  a  Plug-" 
in  Determination  that  documented 
EPA's  subsite-specific  decision  for  the 
following  seven  SIBW  subsites:  Eldon; 
Circuit  Express;  Allstate  Mine  Supply; 
Desert  Sportswear;  Cerprobe;  Service 
and  Sales;  and  City  of  Tempe  Right-of- 
Way.  In  the  January  2002  Plug-in 
Determination.  EPA  concluded  that  all 
seven  subsites  fall  within  the  Remedy 
Profile  defined  in  the  1993  Soils  ROD 
and  that  the  subsites  contain  VOCs  in 
soils  at  concentrations  that  do  not 
exceed  the  Plug-In  Criteria.  Therefore, 
SVE  was  not  required  for  any  of  these 
subsites. 

The  remaining  SIBW  subsites  (IMC 
Magnetics,  Prestige  Drapery,  and 
Unitog)  are  still  being  evaluated.  EPA 
will  address  these  subsites  in  futiu^ 
Plug-in  Determinations.  . 

Current  Surface  Conditions  at  the  SIBW 
Deletion  Area 

The  Allstate  Subsite  is  located  at  1926 
East  First  Street,  Tempe,  Arizona.  It  is 
also  within  the  footprint  of  the 
Maricopa  County  Landfill  discussed 
below.  Prior  to  1963,  the  property  was 
vacant  and  imdisturbed. 


From  1963  to  1976.  the  property  was 
used  in  a  gravel  sorting  operation  and 
construction  equipment  and/ or 
diunpsters  became  noticeable  onsite. 
During  this  timeframe,  the  property 
served  as  a  storage  yard  for  A&B 
Enterprises  (A&B).  A&B  was  an 
operation  that  repaired  garbage 
dumpsters.  The  repairs  included 
painting,  welding,  and  use  of  paint 
thinners. 

Begiiuiing  in  approximately  April 
1976,  Allstate  Mine  Supply,  Inc.  and 
Canyon  State  Chemical.  Inc.  used  this 
property  to  blend  soaps,  solvents,  and 
other  chemicals  into  finished  products 
to  be  sold  to  clients.  The  products  were 
"specialty  cleaning  products"  which  are 
made  by  compounding  liquid  raw 
materials  (chemicals)  onsite.  The 
compounding,  storing  and  shipping  of 
raw  materials  and  finished  products 
occurs  in  55-gallon  drums. 

EPA's  FRI  Report  for  the  Allstate 
Mine  Supply  Subsite  (Allstate  FRI) 
foimd  that  VOCs  are  present  in  the  soil 
vapor  at  the  Allstate  Subsite  to  a  depth 
of  approximately  43  feet  below  ground 
siuiace  (bgs).  Although  as  many  as  10 
VOCs  were  detected  at  the  subsite,  only 
1,1,1-TCA  and  PCE  were  consistently 
present  in  both  shallow  and  deep 
samples.  Total  xylenes  were  detected  at 
depUi  in  all  three  sampling  events  in 
1998  and  the  1999  sampling  event.  The 
maximum  concentrations  of  these 
contaminants  are  as  follows:  PCE  at  28 
Hg/L,  1,1,1-TCA  at  210  ng/L,  and  total 
xylenes  at  88  ^g/L.  In  1988.  1990  and 
1994,  shallow  soil  vapor  data  were 
collected  for  this  subsite.  Three 
sampling  events  were  conducted  in 
1998  (August,  September  and 
November)  and  one  sampling  event  was 
conducted  in  July  1999  from  one  soil 
vapor  monitoring  well  (SVWM-6).  Both 
shallow  and  deep  soil  vapor  samples 
were  collected.  "The  soil  vapor  data 
show  that  PCE  appears  to  persist 
through  time  and  throughout  the  length 
of  the  vadose  zone.  1,1,1-TCA  and  1,1- 
DCE  appear  to  decrease  with  time  and 
depth  in  the  vadose  zone.  Total  xylenes 
are  at  the  highest  concentrations  at  43 
feet  bgs  and  appear  to  be  decreasing 
over  time.  The  levels  of  VOCs  at  the 
Allstate  Subsite  were  not  high  enough  to 
cause  the  subsite  to  Plug-in  to' the  1993 
S6ils  ROD. 

The  landfill  properties  are  located 
along  the  north  side  of  Rio  Salado 
Parkway  approximately  one  quarter  of  a 
mile  east  of  McClintock  Drive.  The 
landfill  property  boimdaries  are  shown 
on  Figure  1  (available  for  viewring  in  the 
Deletion  Docket).  Since  these  landfills 
operated  sometimes  on  top  of  one 
another,  each  landfill  will  be  discussed 
separately.  Since  the  state,  county,  and 
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local  government  agencies  did  not  keep 
information  on  landfill  activities  imtil 
after  the  landfills  were  closed,  little 
information  is  available.  Most  of  the 
information  available  is  from  site 
investigation  activities  that  began 
around  1988  as  part  of  the  SIBW 
Superfund  Site  investigation.  Five 
landfills  were  operated  on  the  property 
in  the  vicinity  of  the  proposed 
redevelopment  project  in  Tempe, 
Arizona.  These  landfills  are:  Maricopa 
County  Landfill:  Old  Tempe  Landfill; 
Resources  Reclamation  Corporation  of 
America;  First  Street  Landfill;  and  the 
Bennett  Family  Trust  Landfill. 

The  Maricopa  Coimty  Landfill 
operated  on  the  southwest  portion  of  the 
landfill  area  properties  and  consisted  of 
approximately  40  acres.  The  landfill  has 
two  distinct  areas,  a  northern  portion 
and  a  southern  portion,  based  on 
apparent  differences  in  fill  material, 
time  of  emplacement,  and  soil  vapor 
sampling  results. 

A  number  of  buildings  were 
constructed  on  the  southern  portion  of 
the  landfill.  None  of  the  buildings  were 
associated  with  the  landfill  operations. 
The  buildings  housed  many  industrial 
businesses,  most  notably  the  former 
Allstate  Mine  Supply.  The  Allstate 
Subsite  was  investigated  as  a  separate 
and  distinct  subsite  of  SIBW  as 
discussed  above. 

The  Old  Tempe  Landfill  was  located 
on  the  northeast  comer  of  the  landfill 
properties  and  consisted  of 
approximately  11.5  acres.  This  landfill 
operated  between  1971  and  1977,  prior 
to  which  it  was  a  gravel  quarry. 
Conflicting  information  exists  regarding 
the  operating  timeframe  of  this  landfill. 
According  to  various  property  owners  in 
the  area,  the  landfill  was  operated  as  a 
municipal  landfill  by  the  cities  of 
Tempe.  Mesa,  Phoenix,  and  Scottsdale 
from  1968  to  1979.  The  landfill 
primarily  accepted  solid  waste; 
however,  liquid  and/or  hazardous 
wastes  may  also  have  been  accepted, 
although  never  verified.  Resources 
Reclamation  Corporation  of  America 
(RRCA).  discussed  below,  purchased  the 
property  and  continued  the  mimicipal 
landfill  operations  from  1978  to  1982. 

The  RRCA  property  totaled 
approximately  104  acres  and  included 
the  area  of  the  First  Street  Landfill,  the 
Old  Tempe  Landfill,  and  adjacent 
parcels  in  the  northwest  comer  of  the 
landfill  properties.  The  landfill  accepted 
demolition  debris,  municipal  solid 
wastes,  and  recyclable  material, 
including  metals,  glass,  and  paper  from 
the  Cities  of  Tempe  and  Mesa.  Arizona 
and  reportedly  did  not  accept  any  liquid 
or  hazardous  wastes.  Additionally, 
RRCA  was  supposedly  producing 


combustible  materials  for  fuel  cubes 
(refuse-derived  fuel)  from  non- 
recyclable  products  received  at  the 
landfill.  RRCA  disposed  of  the  wastes 
over  the  area  of  the  Old  Tempe  Landfill. 
The  First  Street  Landfill  property 
consisted  of  approximately  80  acres  and 
included  the  area  of  the  Old  Tempe 
Landfill.  The  First  Street  Landfill 
accepted  demolition  debris  and  was  to 
accept  only  inert  materials  such  as  dirt, 
concrete,  and  asphalt.  Wood  and 
uncontained  refuse  was  also  allowed  if 
it  was  buried  above  the  historical  high 
water  level. 

The  Bennett  Family  Tmst  Landfill  is 
located  adjacent  to  the  First  Street 
Landfill  and  is  comprised  of 
approximately  seven  acres.  Little 
information  is  available  for  this 
property.  The  Bennett  Family  Tmst 
obtained  the  property  in  the  1970s  and 
used  an  onsite  pit  for  storage  of 
automobiles  related  to  their  scrap  yard. 
The  pit  was  susceptible  to  flooding,  so 
the  Bennetts  decided  to  fill  the  pit  with 
clean  material.  Supposedly,  the 
Bennetts  observed  every  load  of  material 
used  to  fill  the  pit  and  did  not  allow 
wood,  garbage,  tires,  or  the  like  to  be 
disposed  of  in  the  pit. 

Tlie  VOCs  identified  in  the  shallow 
soil-vapor  within  the  SIBW  Landfill 
Area  include  TCE,  PCE  and  1,1,1-TCA. 
These  VOCs  were  identified  because 
they  were  pervasive  and  persistent  with 
respect  to  the  three  shallow  soil  vapor 
studies.  In  addition  to  the  VOCs 
identified  above,  methane  is  also 
present  in  soil  vapor  at  the  SIBW 
Landfills.  The  methane  concentrations 
are  well  below  the  lower  explosive  limit 
for  methane,  but  still  may  cause  a 
potential  explosion  risk  if  the  gases 
build  up  inside  of  a  stmcture. 

The  highest  concentrations  of  1,1,1- 
TCA  or  PCE  observed  within  the  SIBW 
Landfill  Area  were  associated  with  the 
Allstate  Subsite.  None  of  the  VOCs  of 
concern  were  detected  in  the  soil 
beneath  the  SIBW  Landfills  at 
concentrations  that  suggest  that  there 
could  be  a  continuing  source 
contamination  to  the  groundwater  into 
the  future.  1,1,1-TCA  contamination  is 
present  in  soil  vapor  at  concentrations 
ranging  from  0.68  mg/L  to  210  mg/L. 
The  samples  that  contained  the  highest 
measured  concentrations  of  1,1,1-TCA 
are  near  the  drywell  on  the  former 
Allstate  property.  Data  from  SVMW-6, 
located  at  the  former  Allstate  property, 
exhibited  concentrations  of  1,1,1-TCA 
that  decreased  with  depth  suggesting 
the  1,1,1-TCA  source  is  above  30  feet 

bgs. 

Within  the  SIBW  Landfill  Area,  PCE 
contamination  is  present  in  soil  vapor  at 
concentrations  ranging  from  0.24  mg/L 


to  30  mg/L.  The  samples  that  contained 
the  highest  measured  concentrations  of 
PCE  are  associated  with  the  former 
Allstate  property.  PCE  concentrations 
appear  to  be  decreasing  with  depth, 
peak  at  approximately  30  feet  bgs,  and 
decrease  below  30  feet  bgs  at  the  former 
Allstate  property. 

TCE  was  observed  only  once  within 
the  SIBW  Landfill  Area  in  shallow  soil 
vapor  at  a  concentration  of  0.55  mg/L  in 
1990.  This  TCE  concentration  was 
observed  in  SVMW-6  in  1998  and  1999 
which  is  located  at  the  former  Allstate 
property.  Unlike  1,1,1-TCA  and  PCE. 
the  TCE  concentrations  do  not  appear  to 
follow  any  identifiable  pattern  related  to 
depth. 

The  1993  Soils  ROD  identified  very 
specific  criteria  that  determines  whether 
or  not  soil  remediation  is  required  at 
SIBW  subsites.  The  subsite  must  meet 
the  following  criteria  in  order  for  EPA 
to  require  soil  remediation: 

(1)  Present  cancer  risk  (incremental 
risk)  of  more  than  one  in  one  million  to 
a  person  frt>m  both  ingestion  of  VOCs  in 
groimdwater  and  inhalation  of  VOCs 
during  other  household  uses  of 
groundwater,  such  as  showering,  over  a 
lifetime; 

(2)  Present  a  cancer  risk  to  a  person 
of  more  than  one  in  one  million  from 
inhalation  of  air  above  the  soils  at  the 
subsite  itself,  over  a  lifetime; 

(3)  Present  a  hazard  index  for  non- 
cancet-effects  of  more  than  one  to  a 
person  frtjrti  both  ingestion  of  VOCs  in 
groundwater  and  inhalation  of  VOCs 
diuing  household  uses  of  groundwater, 
over  a  lifetime; 

(4)  Present  a  hazard  index  for  non- 
cancer  effects  of  more  than  one  to  a 
person  bom  inhalation  of  air  above  the 
soils  at  the  subsite  itself,  over  a  lifetime; 

and 

(5)  Increase  the  concentration  of  VOCs 
in  groundwater  (incremental 
concentration)  by  an  amount  greater 
than  the  federal  Maximum  Contaminant 
Level  (MCL)  under  the  Safe  Drinking 
Water  Act. 

The  maximiun  concentrations  of 
1,1,1-TCA,  TCE  and  PCE  in  soil  gas  at 
the  SIBW  Landfill  Area  were  obtained 
from  sample  points  at  the  AHstate 
facility,  which  did  not  plug  in  to  the 
1993  soils  ROD  Remedy.  Therefore, 
since  the  concentrations  observed  on 
the  landfill  properties  are  less  than  or 
equal  to  the  concentrations  observed  at 
the  Allstate  Subsite,  EPA  has 
determined  that  the  landfill  properties 
would  not  meet  any  of  the  criteria  listed 
above  and  therefore  would  not  Plug-in 
to  the  1993  soils  ROD  Remedy. 

In  conclusion,  the  concentration  of 
VOCs  detected  in  soil  gas  at  the  SIBW 
Landfill  Area  do  not  require  any  soil 
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remediation  to  be  conducted  under 
CERCLA. 

Current  Groundwater  Conditions  at  the 
SIBW  Deletion  Area 

There  are  three  separate  plumes  of 
contaminated  groundwater  (eastern, 
central  and  western),  resulting  from 
former  disposal  practices  at  various 
SIBW  subsites.  The  primary 
contaminants  of  concern  in  the 
groundwater  are  VOCs,  primarily  TCE 
and  PCE.  EPA  characterized 
contamination  in  groundwater  and 
issued  a  Record  of  Decision  on 
September  30, 1998  for  VOCs  in 
groundwater  at  SIBW  (Groundwater 
ROD).  The  remedies  selected  for  the 
SIBW  groimdwater  plumes  are: 
monitored  natural  attenuation  in  the 
central  and  eastern  plumes  and 
extraction  and  treatment  via  air 
stripping  in  the  western  plume.  The 
cleanup  levels  for  the  SIBW  pliunes  are 
based  on  the  federal  Safe  Drinking 
Water  Act  Maximum  Contaminant 
Levels  (MCLs).  The  MCL  for  both  TCE 
and  PCE  is  5  parts  per  billion  (ppb). 

The  plume  of  groundwater  with 
concentrations  of  TCE  above  5  ppb  in 
the  vicinity  of  the  SIBW  Landfill  Area 
is  the  eastern  plume.  This  plume  is 
located  approximately  100  to  200  feet 
below  ground  surface  (bgs)  in  a 
formation  known  as  the  Middle  Alluvial 
Unit.  The  groundwater  included  in  the 
SIBW  Deletion  Area  is  not  part  of  the 
eastern  plume  and  contains' 
concenfrations  of  TCE  less  than  5  ppb. 
Based  on  existing  data,  the  groundwater 
in  the  middle  alluvial  vmit  with 
concentrations  of  TCE  less  than  5  ppb 
is  represented  as  that  portion  of  the 
groundwater  underlying  the  SIBW 
Landfill  Area  that  is  not  within  the  5 
ppb  TCE  contour  line  as  depicted  on 
Figiue  2  (available  for  viewing  in  the 
Deletion  Docket).  Once  the  partial 
deletion  is  efi^ective,  the  only  area 
remaining  on  the  NPL  north  of  Rio 
Salado  Parkway  will  be  the  extent  of 
groimdwater  contamination  in  the 
middle  alluvial  unit  above  5  ppb  TCE. 
This  area  is  shown  on  Figure  2  as  the 
overlap  of  the  southeast  comer  of  the 
SIBW  Landfill  Area  and  the  5  ppb  TCE 
contour.  This  overlap  has  been 
estimated  to  cover  approximately  7.4 
acres. 

Additional  data  may  be  obtained  prior 
to  the  final  Notice  of  Deletion  that 
would  allow  for  refinement  of  the 
definition  of  extent  of  groundwater 
which  is  presently  above  5  ppb  TCE 
depicted  on  Figure  2  (available  for 
viewing  in  the  Deletion  Docket).  Such 
information  would  then  be  set  out  in  the 
final  Notice  of  Deletion. 


Community  Relations  Activities 

Community  interest  in  this  site  has 
been  relatively  low.  With  the  exception 
of  persons  wanting  to  purchase  property 
in  the  area,  very  few  calls  are  received 
from  citizens  interested  in  activities  at 
SIBW.  EPA  issued  a  fact  sheet  in 
February  2002  which  described  the 
January  2002  Plug-in  Determination  for 
seven  (7)  SIBW  Subsites  including  the 
Allstate  Subsite.  EPA  has  also 
conducted  two  formal  public  meetings. 
The  first  was  on  July  7, 1993  and  was 
to  present  the  proposed  Soil  Vapor 
Extraction  Plug-in  Remedy  and  the 
second  was  on  September  24, 1997  to 
present  the  proposed  groundwater 
remedy. 

Current  Status 

The  SIBW  Landfill  Area  has  been 
investigated  and  the  plug-in  analysis 
has  been  performed  in  accordance  with 
the  1993  Soils  ROD.  As  prescribed  by 
the  ROD,  SVE  remediation  is  not 
required  and  therefore,  no  further 
federal  CERCLA  action  is  necessary  at 
the  SIBW  Landfill  Area  to  protect 
human  health  and  the  environment  with 
respect  to  VOCs  in  soils.  However,  any 
attempt  to  develop  the  SIBW  Landfill 
Area  should  be  coordinated  with  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ),  as  well  as  other 
appropriate  state  and  local  agencies,  to 
ensure  that  non-CERCLA  environmental 
issues  associated  v«rith  these  properties 
are  fully  investigated  and  addressed 
prior  to  development  of  the  area.  In 
accordance  with  40  CFR 
300.425(e){l)(ii).  EPA  has  determined 
that  all  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented  in  accordance  with  the 
1993  Soils  ROD,  and  no  further 
response  action  by  responsible  parties  is 
appropriate. 

While  EPA  does  not  believe  that  any 
future  response  actions  at  the  SIBW 
Deletion  Area  will  be  needed  with 
respect  to  CERCLA,  if  future  conditions 
warrant  such  action,  the  proposed 
deletion  area  of  the  SIBW  Site  remains 
eligible  for  future  Fund-financed 
response  actions.  In  order  to  be  eligible 
for  future  Fund-financed  response 
actions  the  deleted  portion  of  the  SIBW 
site  would  either  have  to  be  re-listed  on 
the  NPL  or  an  imminent  and  substantial 
threat  would  have  to  be  documented 
that  would  warrant  a  CERCLA  removal 
action.  Furthermore,  this  partial 
deletion  does  not  alter  the  status  of  the 
groundwater  operable  unit  or  the 
remaining  subsites  of  the  SIBW  Site 
which  are  not  proposed  for  deletion  and 
remain  on  the  NPL. 


to  a  letter  dated  July  2,  2002  the  State 
of  Arizona  through  its  Department  of 
Environmental  Quality,  has  pledged  its 
support  for  the  partial  deletion  of  this 
portion  of  the  SIBW  Site. 

Dated:  February  14,  2003. 
Keith  Takata, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  03-4509  Filed  2-27-03:  8:45  am] 
BILUNG  CODE  6S60-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  5 

RIN3067-AC75 

Production  or  Disclosure  of 
information 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Withdrawal  of  notice  of 
proposed  mlemaking. 

summary:  On  August  28,  1998,  FEMA 
published  a  proposed  rule  concerning 
the  production  or  disclosure  of 
mformation,  (63  FR  45982).  There  have 
been  numerous  changes  to  FEMA's 
program  for  the  production  or 
disclosure  of  information  since  FEMA 
published  this  notice  of  proposed 
rulemaking.  Therefore,  FEMA  is 
withdrawing  its  notice  of  proposed 
rulemaking  for  the  production  or 
disclosure  of  information. 

DATES:  Febmary  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Furtney,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472,  (202) 
646-4079.  (facsimile)  (202)  646-4536,  or 
e-mail  Gayle.Furtney@fema.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
28,  1998,  FEMA  published  a  Notice  for 
proposed  rulemaking  for  the  production 
or  disclosure  of  information,  (63  FR 
45982).  There  have  been  numerous 
changes  to  FEMA's  program  for  the 
production  or  disclosure  of  information 
since  FEMA  published  its  August  28. 
1998  Notice  of  proposed  mlemaking. 
Therefore,  FEMA  is  withdrawing  its 
notice  of  proposed  mlemaking  for  the 
production  or  disclosure  of  information. 

Authority:  5  U.S.C.  552  as  amended  by 
sections  1801-1804  of  the  Omnibus  Anti- 
Drug  Abuse  Act  of  1986  whicii  contains  the 
Freedom  of  Information  Reform  Act  of  1986 
(Pub.  L.  99-570):  5  U.S.C.  301  (Pub.  L.  85- 
619);  Reorganization  Plan  No.  3  of  1978:  E.O. 
12127;  and  E.0. 12148. 


'V 
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Dated:  February  20.  2003. 
Michael  D.  Brown, 

Deputy  Director. 

[FR  Doc.  03-4722  Filed  2-27-03;  8:45  ami 

■iLUNO  cooe  snt-01-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  4 

[USCG-2001-e773] 
RIN211&-AG07 

Marine  Casualties  and  Investigations; 
Chemical  Testing  Following  Serious 
Marine  Incidents 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
changing  the  alcohol  testing 
requirements  for  commercial  vessels 
following  a  serious  marine  incident.  The 
1998  Coast  Guard  Authorization  Act 
requires  the  Coast  Guard  to  establish 
procedures  ensuring  alcohol  testing  is 
conducted  within  two  hours  of  a  serious 
marine  casualty.  The  Coast  Guard 
proposes  to  establish  requirements  for 
testing  within  the  statutory  time  limits, 
to  expand  the  existing  requirements  for 
commercial  vessels  to  have  alcohol- 
testing  devices  on  board,  and  to 
authorize  use  of  a  wider  variety  of 
testing  devices.  This  rulemaking  would 
also  make  additional  minor  procediu-al 
changes  to  Part  4.  including  a  time  limit 
for  conducting  drug  testing  following  a 
serious  marine  incident. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  June  30,  2003. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  April  29.  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-8773),  U.S. 
Department  of  Transportation,  room  FL- 
401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 


(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  firom  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  wiU  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC.  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Mr.  Robert  C.  Schoening.  Coast 
Guard,  at  202-267-0684.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2001-8773). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  yovu 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in  ^ 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (Volume 


65,  Number  70;  pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  tp  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  a  public 
meeting  would  be  helpful  to  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  current  regulations  in  46  CFR 
part  4  require  marine  employers  to  take 
all  practicable  steps  after  a  serious 
marine  incident  (SMI)  to  ensure  that 
chemical  testing  is  conducted.  The 
regulations  do  not  specify  a  time 
requirement  for  completing  the  tests  for 
alcohol  or  for  dangerous  dr^gs  following 
an  SMI.  Without  a  specified  timeframe 
to  conduct  alcohol  or  drug  testing  after 
an  SMI.  in  some  instances  tests  were  not 
conducted,  and  in  other  instances  tests 
were  not  completed  soon  enough  for  the 
results  to  provide  a  determination  of 
whether  alcohol  was  present  in  an 
individual's  system  at  the  time  the  SMI 
occiuxed. 

In  1998.  Congress  passed  Public  Law 
105-383  which  revised  Title  46,  U.S. 
Code,  by  adding  a  new  section  2303a — 
"Post  serious  marine  casualty  alcohol 
testing"  (hereafter  section  2303a). 
Section  2303a  requires  the  Coast  Guard 
to  establish  procediues  ensuring  that 
after  a  serious  marine  casualty  occurs, 
required  alcohol  testing  is  conducted  no 
later  than  two  hours  after  the  casualty 
occurred.  If  the  alcohol  testing  cannot 
be  conducted  within  that  timeframe 
because  of  safety  concerns  directly 
related  to  the  casualty,  section  2303a 
requires  the  alcohol  testing  to  be 
conducted  as  soon  thereafter  as  the 
safety  concerns  have  been  adequately 
addressed  to  permit  such  testing. 
However,  section  2303a  prohibits  us 
from  requiring  alcohol  testing  to  be 
conducted  more  than  eight  hours  after 
the  casualty  occurs. 

The  Coast  Guard  requires  that  alcohol 
and  drug  testing  be  conducted  after  a 
serious  marine  incident.  Section  2303a 
uses  the  term  "serious  marine  casualty." 
For  the  piupose  of  this  rulemaking 
serious  marine  casualty  means  the  same 
as  serious  marine  incident  (SMI)  as 
defined  in  46  CFR  4.03-2.  Section  2303a 
also  uses  the  phrase  "safety  concerns 
directly  related  to  the  casualty"  as  the 
only  reason  the  marine  employer  may 
postpone  alcohol  testing  following  an 
SMI. 


This  rule  would  provide  that  alcohol 
testing  requirements  after  an  SMI  will 
not  prevent  personnel  who  are  required 
to  be  tested  for  alcohol  frt)m  performing 
duties  in  the  aftermath  of  an  SMI  when 
their  performance  is  necessary  to  meet 
safety  concerns  directly  related  to  the 
casualty. 

Coast  Guard  regulations  in  46  CFR 
part  4  mandating  alcohol  testing  after  an 
SMI  currently  require  marine  employers 
to  collect  blood  or  breath  sptecimens 
from  each  individual  who  was  directly 
involved  in  the  SMI,  and  for  breath 
specimens,  to  use  an  alcohol  breath- 
testing  device  that  can  acciuBtely 
V  determine  the  presence  of  alcohol  in  an 
individual's  system.  The  regulations 
also  require  inspected  vessels 
certificated  for  luirestricted  oceans 
routes  and  inspected  vessels  certificated 
for  restricted  overseas  routes  to  have 
onboard  at  all  times  an  alcohol  breath- 
testing  device  capable  of  determining 
the  presence  of  alcohol  in  an 
individual's  system.  The  voyages  of 
oceangoing  vessels  take  the  vessel  and 
its  crew  far  from  shore-based  facilities 
where  alcohol  testing  can  be  conducted. 
If  an  SMI  were  to  occiu  during  the 
voyage,  the  vessel  would  not  be  able  to 
return  to  a  shore-based  facility  soon 
enough  to  complete  alcohol  testing  for 
the  results  to  indicate  whether  alcohol 
was  present  in  an  individual's  system  at 
the  time  the  SMI  occiured.  Requiring 
marine  employers  to  have  testing 
devices  onboard  these  vessels  at  all 
times  makes  it  possible  for  them  to 
ensure  that  proper  alcohol  testing  is 
conducted  in  a  timely  manner. 

Section  2303a  applies  to  all 
commercial  vessels.  The  majority  of 
these  vessels  are  not  currently  required 
to  carry  alcohol-testing  devices  on  board 
the  vessel.  A  regulatory  requirement  to 
conduct  testing  within  the  statutory 
timeframes  caimot.  by  itself,  ensure  that 
alcohol  testing  after  an  SMI  will  be  done 
within  2  hours.  For  the  same  reason  we 
currently  require  oceangoing  vessels  to 
carry  alcohol  breath-testing  devices 
onboard  at  all  times,  all  other 
commercial  vessels  should  also  carry 
testing  devices  onboard  their  vessels. 
Having  the  devices  onboard  would 
make  it  possible  for  a  marine  employer 
to  conduct  the  required  alcohol  testing 
within  two  hours  after  the  occurrence  of 
an  SMI. 

Given  a  choice  between  Evidential 
Breath  Testing  (EBT)  devices  or  breath 
Alcohol  Screening  Devices  (ASDs).  we 
believe  that  most  commercial  vessel 
owners  and  operators  would  elect  to 
carry  breath  ASDs  for  determining  the 
presence  of  alcohol  in  an  individual's 
system.  Our  assumption  is  based  on  the 
cost  differential  between  the  more 


expensive  EBT  and  less  expensive 
breath  ASD.  However,  the  cost  of  the 
less  expensive  breath  ASD  could  still  be 
too  expensive  for  the  smallest 
commercietl  vessel  owners  and 
operators.  Providing  vessel  owners  and 
operators  with  a  wider  variety  of 
alcohol-testing  devices  to  choose  from 
would  give  them  more  control  over  the 
cost  of  compliance.  Therefore,  we  are 
proposing  to  allow  commercial  vessel 
owners  or  operators  to  carry  either 
breath  or  saliva  alcohol-testing  devices 
to  satisfy  the  requirement  to  carry 
alcohol-testing  devices  onboard  their 
vessels. 

Discussion  of  Proposed  Rule 

Statutory  Time  Requirements  for 
Alcohol  Testing  After  an  SMI 

The  Coast  Guard  proposes  adding 
§  4.06-3,  "Requirements  for  alcohol  and 
drug  testing  following  a  serious  marine 
incident,"  which  would  require 
commercial  vessel  marine  employers  to 
conduct  alcohol  testing  within  two 
hours  after  an  SMI,  imless  precluded  by 
safety  concerns  directly  related  to  the 
casualty,  as  mandated  by  section  2303a. 
If  alcohol  testing  is  not  completed 
within  two  hours  based  on  this 
exception,  it  must  be  done  within  eight 
hours  of  the  casualty.  An  explanation  on 
the  casualty  report  form  CG-2692B 
would  be  required  for  alcohol  testing 
that  is  not  completed,  within  the 
prescribed  two-hour  timeframe,  and  an 
additional  explanation  would  be 
required  when  testing  is  not  completed 
within  the  eight-hour  timeframe. 

We  also  propose  adding  a  provision  in 
this  section  requiring  drug  testing  be 
conducted  as  soon  as  possible  after  an 
SMI  but  no  later  than  32  hours  after  its 
occurrence.  We  wovdd  require  the  same 
type  of  explanation  on  the  casualty 
reporting  form  when  drug  testing  is  not 
completed  within  the  prescribed  times 
as  when  alcohol  testing  is  not 
completed  within  provided  timefiames. 

Responsibility  of  Individuals  Directly 
Involved  in  Serious  Marine  Incidents 

We  propose  amending  §  4.06-5. 
"Responsibility  of  individuals  directly 
involved  in  serious  marine  incidents." 
so  that  individuals  subject  to  alcohol 
testing  after  an  SMI  woidd  be  prohibited 
from  consuming  alcoholic  beverages  for 
eight  hours  following  the  SMI.  or  imtil 
after  the  required  alcohol  testing  is 
completed. 

Adding  a  Requirement  To  Cany 
Alcohol-Testing  Devices 

We  propose  adding  §  4.06-15. 
"Availability  of  chemical  testing 
devices."  which  would  require  marine 


employers  to  have  sufficient  breath-  or 
saliva-alcohol  testing  devices  capable  of 
determining  the  presence  of  alcohol  in 
an  individual's  system  on  board  vessels. 
This  requirement  would  make  it 
possible  for  owners  and  operators  4o 
comply  with  the  statute's  two-hour 
timeframe  for  alcohol  testing. 

We  would  also  move  §  4.06-20(b). 
which  requires  commercial  vessel 
owners  and  operators  to  have  drug- 
testing  kits  readily  available  for  use 
following  an  SMI,  to  this  new  section. 

Allowing  Use  of  Saliva-Alcohol  Testing 
Devices 

To  prevent  a  redundancy,  we  propose 
moving  the  specimen  collection 
requirements  in  §  4.06-10  to  the 
specimen  collection  requirements  in 
§  4.06-20.  We  also  propose  including 
saliva,  along  with  blood  and  breath,  as 
specimens  that  can  be  collected  for 
alcohol  testing.  For  alcohol  testing 
conducted  aboard  vessels,  we  would 
allow  vessel  owners  and  operators  to 
choose  any  breath-  or  saliva-alcohol 
testing  device  that  can  determine  the 
presence  of  alcohol  in  a  individual's 
system.  For  drug  testing,  we  will  keep 
the  current  requirement  for  testing  kits 
complying  wiUi  49  CFR  part  40. 

Delay  of  Implementation 

We  propose  a  delayed 
implementation  date  of  180  days  to 
ensure  that  all  marine  employers  subject 
to  a  new  carriage  requirement  have 
ample  time  to  procure  and  learn  how  to 
use  the  required  equipment. 

Related  Rulemaking 

During  the  comment  period  of  a 
recent  rulemaking,  docket  number 
USCG  2000-7759  Chemical  Testing  (66 
FR  42964).  we  received  one  comment 
letter  that  requested  several  changes  to 
the  regulations  in  46  CFR  part  4 
requiring  alcohol  testing  after  an  SMI. 
The  comment  recommended  that  we 
revise  the  regulations  to  allow  the  use 
of  saliva-alcohol  testing  devices.  The 
comment  also  requested  that  we  remove- 
the  requirement  to  conduct  alcohol  or 
drug  testing  on  human  remains.  A  copy 
of  this  comment  letter  has  been  placed 
into  this  rulemaking  docket.  We  have 
considered  the  comment  and.  as 
described  in  the  discussion  of  proposed 
rule  section  of  this  notice,  we  are 
proposing  to  amend  §§4.06-5.  4.06-10. 
and  4.06-20.  However,  at  this  time,  we 
are  not  proposing  to  amend  §  4.06-30 
concerning  testing  of  human  remains. 

■  Department  of  Transportation  Drug  and 
Alcohol  Testing  Regulations 

This  proposal  would  have  no  impact 
on  any  existing  Department  of 
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Transportation  (DOT)  or  operating 
administration's, drug  and  alcohol 
testing  regulations.  It  is  clear  that  the 
Coast  Guard  is  not  subject  to  the 
provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act 
(OTETA)  of  1991  (Pub.  L.  102-143). 
although  it  does  apply  to  other  DOT 
modes.  OTETA  does  not  apply  to  Coast 
Guard  required  alcohol  testing  of 
employees  in  the  regulated  maritime 

industry. 

The  provisions  of  49  CFR  part  40.  the 
DOT'S  drug  testing  requirements,  apply 
to  Coast  Guard  required  drug  testing. 
The  provisions  in  49  CFR  part  40  that 
relate  to  alcohol  testing,  including  use 
of  the  DOT  Alcohol  Testing  Form, 
however,  do  not  apply  to  Coast  Guard 
required  alcohol  testing. 

Regulatory  Evaluation 

.This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is. 
however,  considered  "significant" 
under  the  regulatory  policies  and 
procedures  of  the  DOT  (February  26. 
1979  (44  FR  11040)).  A  separate  draft 
Regulatory  Analysis  is  available  in  the 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  the  analysis  follows. 

This  proposed  rulemaking  would 
affect  more  than  183,400  commercial 
vessels.  However,  of  those, 
approximately  2,600  vessels  are  already 
required  to  carry  alcohol  breath-testing 
devices.  Since  these  vessels  carry 
alcohol-testing  devices  on  board,  these 
marine  employers  can  meet  the 
statutory  alcohol-testing  timeframe 
requirement  without  additional  cost. 
Thus,  the  number  of  vessels  affected  by 
the  proposed  requirement  for  the  first 
time  would  be  approximately  180.800. 

Section  2303a  of  Title  46.  U.S.  Code, 
requires  the  Coast  Guard  to  establish 
procedures  ensuring  alcohol  testing  is 
conducted  within  two  hours  of  an  SMI. 
This  proposal  would  establish  a 


requirement  for  all  marine  employers  to 
have  alcohol-testing  devices  readily 
available  for  use  to  meet  the 
requirements  for  alcohol  testing 
following  an  SMI. 

This  proposed  rule  would  require  that 
alcohol  testing  be  conducted  within  two 
hours  of  the  incident,  whereas  the 
current  regulation  does  not  specify  a 
time  frame  for  testing.  This  proposal 
would  help  to  ensure  compliance  with 
the  alcohol  testing  requirements  after  a 

SMI. 

The  cost  of  this  proposal  is  estimated 
by  assuming  that,  of  the  available  ASDs. 
90  percent  of  vessels  would  choose  the 
least  costly  option  of  purchasing 
disposable  saliva  alcohol  testing 
devices,  while  only  10  percent  of 
vessels  would  choose  a  breath  ASD.  The 
lowest  price  breath  ASD  is  more  than 
twice  as  expensive  as  the  most 
expensive  saliva  ASD.  We  also  assume 
that  no  vessels  would  choose  an  EBT 
device  because  of  its  much  higher  initial 
purchase  cost  and  ongoing  maintenance 
and  trainingicosts. 

The  draft  Regulatory  Analysis  shows 
a  $97  median  price  for  the  purchase  of 
saliva  ASDs  and  a  $393  median  price  for 
a  breath  ASD.  Using  those  median 
prices,  this  proposed  rule  would  have 
an  estimated  total  cost  to  industry  of 
approximately  $144  million  throughout 
the  10-year  analysis  period.  In  the  first 
year,  affected  vessels  would  incur 
approximately  $40  million.  For 
subsequent  years,  the  average  annual 
cost  is  approximately  $18  million.  The 
draft  Regulatory  Analysis  available  in 
the  docket  as  indicated  under 
ADDRESSES  further  compares  the  costs  of 
EBT  devices  versus  ASDs  as 
alternatives. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  could  impact 
about  3,500  small  entities,  based  on  the 
determination  made  by  the  Small 
Business  Administration  (SBA)  in  the 
North  American  Industry  Classification 
System  (NAICS  codes  4831,  4832,  4872. 
48831,  48832.  and  48833).  The  SBA 
defines  small  entities  either  by  revenue 
size  or  by  employee  size  for  all  NAICS 
sectors.  Depending  on  the  NAICS 
sectors,  firms  with  revenues  less  than  $5 
million  and  firms  with  less  than  500 
employees  are  defined  as  Small  Entities. 
For  the  NAICS  sectors  and  sub-sectors 
that  apply  to  this  analysis,  SBA  defined 
NAICS  sectors  4831  (Deep  Sea,  Coastal, 
and  Great  Lakes  water  transportation) 
and  4832  (Inland  Water  Transportation) 
by  employee  size  and  the  rest  by 
revenue,  size.  Those  sectors  defined  by 
revenue  size  are:  Scenic  and  Sightseeing 
Transportation  (water).  Port  and  Harbor 
Operations,  Marine  Cargo  Handling,  and 
Navigational  Services  to  Shipping. 

To  determine  the  impact  of  the  cost  of 
this  rule  on  these  companies,  we  made 
the  following  assumptions: 

•  We  assumed  if  a  firm's  revenues  are 
less  than  $500,000.  or  it  employs  less 
than  20  employees,  then  it  owns  5 
vessels;  and 

•  We  assumed  if  a  firm's  revenues  are 
in  the  range  of  $500,000  to  $5  million, 
or  it  employs  between  20  to  500 
employees,  then  it  owns  10  vessels. 

With  these  assumptions,  we 
calculated  the  cost  impact  of  selecting 
saliva  versus  breath  ASDs.  As  shown  in 
Table  below,  costs  will  be  a  very  small 
percentage  of  revenues  for  almost  all 
companies. 

The  initial  cost  burden  of  alcohol 
breath-testing  devices  for  some  firms 
owning  5  vessels  is  6.12  percent.  It  is 
reasonable  to  assume  that  under  these 
circumstances  the  companies  in 
question  would  choose  to  use 
disposable  saliva  ASDs  or  the  next 
lowest  priced  breath  ASDs.  which 
would  be  a  much  lower  cost  to  them. 


Cost  Burden  as  a  Percentage  of  Annual  Revenues  for  Small  Entities 


Using  saliva  ASDs 

Using  breatti  ASDs 

For  a  Company  ttiat  owns: 

Initial 

Recuning  annual 

Initial. 

Recurring 
annual 

5  vessels: 

Cost ; 

Impact  (Cost/Avg.  Rev- 
enue). 
10  vessels: 

Cost  

Impact  (Cost/Avg.  Rev- 
enue). 

$925  

0  01%  to  1  99% 

$750 

0  01%  to  162%  %.. 

$2,840  

0.04%  to  6.12%  

$525. 

0.01%  to  1.13%. 

SI  850 

$1  500  

$5,680 

$1,050. 

0  002%  to  0  41% 

0*001%  to  0.33%  

0.01%  to  1.25%  

0.001  to  0.23%. 
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Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

.Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  yoiu"  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  Robert 
C.  Schoening  at  202-267-0684. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  emd  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infonnation  (OMB  2115- 
0003) 

This  proposed  rule  would  call  for  a 
collection  of  information  luider  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  tide  and 
description  of  the  information 
collections,  and  a  description  of  those 
who  must  collect  the  information 
follow. 

The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the" 
collection. 

Title:  Marine  Casualty  Information; 
Chemical  Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel;  and 


Management  Information  System 
Requirements 

Summary  of  the  Collection  of 
Information:  The  proposed  regulation 
would  require  marine  employers  to 
document  the  reason  for  delaying  the 
alcohol  test  on  form  CG-2692B.  The 
requirement  to  report  this  information 
would  be  promulgated  in  46  CFR  4.06- 
3.  We  would  revise  form  CG-26929 
accordingly  to  record  the  results  of  all 
types  of  alcohol  testing  (blood,  breath, 
and  saliva). 

Need  for  Information:  In  accordance 
with  46  U.S.C.  2303a,  the  proposed 
regulation  would  require  marine 
employers  to  document  the  reason  for 
delaying  the  alcohol  test  on  form  CG- 
2692B  if  alcohol  testing  were  not 
completed  within  the  two-hoiu 
timeframe.  If  the  alcohol  test  is  not 
completed  within  the  eight-hoiu 
timeframe,  the  marine  employer  must 
docimient  the  reason  for  the  further 
delay  of  alcohol  testing  on  form  CG- 
2692B. 

Proposed  Use  of  Information:  The 
information  would  be  used  to  document 
the  results  of  alcohol  tests  after  SMIs. 

Description  of  the  Respondents: 
Marine  employers  whose  employees, 
passengers,  or  vessels  are  involved  in 
SMIs. 

Number  of  Respondents:  Currently, 
the  approved  OMB  collection,  estimates 
that  5,703  respondents  fill  out  an 
accident  report.  This  rulemaking  would 
not  change  the  number  of  incidents  or 
accidents  that  trigger  a  response 
therefore  >the  increase  in  respondents 
would  be  zero. 

Frequency  of  Response:  Continues  to 
be  once  per  incident. 

Burden  of  Response:  The  possible 
additional  burden  imposed  by  this 
proposed  rule  is  estimated  to  be  so 
minimal  that  it  does  not  merit  changing 
the  approved  collection  (a  couple  of 
additional  minutes  whenever 
documentation  is  needed).  OMB 
approved,  on  previous  submissions,  the 
one-hoiu'  burden  of  completing  each 
form  CG-2692B. 

Estimate  of  Total  Annual  Burden:  The 
ciurently  approved  annual  burden  is 
5,703  hours.  Because  the  possible 
additional  burden  imposed  by  this 
proposed  rule  is  estimated  to  be  so 
minimal,  it  does  not  merit  changing  the 
approved,  annual  burden. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 


infonnation  is;  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or. 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed  • 
this  proposed  nde  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism.  It  is  well 
settled  that  States  may  not  regulate  in 
categories  reserved  for  regulation  by  the 
Coast  Guard.  It  is  also  well  settled,  now, 
that  all  of  the  categories  covered  in  46 
U.S.C.  3306.  3703.  7101.  and  8101 
(design,  construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  maiuiing  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in    , 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regidation  by  the  States. 
[See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  v.  Locke  and  Intertanko  v.  Locke, 
529  U.S.  89, 120  S.Ct.  1135  (March  6, 
2000).)  Rules  on  testing  merchant 
marine  personnel  for  drugs  and  alcohol 
fall  into  the  category  of  personnel 
qualification.  Because  the  States  may 
not  regulate  within  this  category, 
preemption  under  Executive  Order 
"13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
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State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.  $100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications,  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments,  and  will  not 
preempt  tribal  law.  Therefore,  it  is 
exempt  from  the  consultation 
requirements  of  Executive  Order  13175. 
If  tribal  implications  are  identified 
during  the  comment  period,  we  will 
undertake  appropriate  consultations 
with  the  affected  Indian  tribal  officials. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34){c),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
bnvironmental  docimientation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  4 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Drug  abuse. 
Drug  testing.  Investigations.  Marine 
safety.  National  Transportation  Safety 
Board,  Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes 
amending  46  CFR  part  4  as  follows: 

PART  4— MARINE  CASUALTIES  AND 
INVESXIGATIONS 

1.  The  citation  of  authority  for  Part  4 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  43  U.S.C.  1333; 
46  U.S.C.  2103,  2303a.  2306.  6101,  6301.  and 
630.5:  50  U.S.C.  198;  49  CFR  1.46.  Authority 
for  subpart  4.40:  49  U.S.C.  1903(a)(1)(E);  49 
CFR  1.46. 

2.  In  §  4.06-1,  in  paragraph  (b)  add 
the  phrase  "as  required  in  this  part"  at 
the  end  of  the  sentence,  and  revise 
paragraphs  (c)  and  (d)  as  follows: 

§  4.06-1  ResponsitNlities  of  the  marine 
employer. 

***** 

(c)  The  determination  of  which 
individuals  are  directly  involved  in  a 
serious  marine  incident  (SMI)  is  to  be 
made  by  the  marine  employer.  A  law 
enforcement  officer  may  determine  that 
additional  individuals  are  directly 
involved  in  the  SMI.  In  such  cases,  the 
marine  employer  shall  take  all 
practicable  steps  to  have  these 
additional  individuals  tested  in 
accordance  with  this  part. 

(d)  The  requirements  of  this  subpart 
do  not  prevent  personnel  who  are 
required  to  be  tested  from  performing 
duties  in  the  aftermath  of  a  SMI  when 
their  performance  is  necessary  to 
respond  to  safety  concerns  directly 
related  to  the  incident. 
***** 

3.  Add  §  4.06-3  to  read  as  follows: 

§4.06-3  Requirements  for  alcohol  and 
drug  testing  following  a  serious  marine 
incident. 

When  a  marine  employer  determines 
that  a  casualty  or  incident  is,  or  is  likely 
to  become,  an  SMI,  themarine  employer 


must  ensure  the  following  alcohol  and 
drug  testing  is  conducted: 

(a)  Alcohol  testing.  (1)  Alcohol  testing 
must  be  conducted  on  each  individual 
engaged  or  employed  on  board  the 
vessel  who  is  directly  involved  in  the 
SMI. 

(i)  The  alcohol  testing  of  each 
individual  must  be  conducted  within 
two  (2)  hours  of  when  the  SMI  occiured, 
unless  precluded  by  safety  concerns 
directly  related  to  the  incident. 

(ii)  If  safety  concerns  directly  related 
to  the  SMI  prevented  the  alcohol  testing 
ftt)m  being  conducted  within  2  hours  of 
the  occurrence  of  the  incident,  then 
alcohol  testing  must  be  conducted  as 
soon  as  the  safety  concerns  are 
addressed. 

(iii)  Alcohol  testing  is  not  required  to 
be  conducted  more  than  eight  (8)  hours 
after  the  occurrence  of  the  SMI. 

(2)  Alcohol-testing  devices  must  be 
used  in  accordance  with  procedures 
specified  by  the  manufacturer  of  the 
testing  device  and  this  part. 
•  (3)  If  the  alcohol  testing  required  in 
paragraphs  {a)(l)(i)  and  (a)(l)(ii)  of  this 
section  is  not  conducted,  the  marine 
employer  must  document  on  form  CG— 
2692B  the  reason  the  test(s)  was  not 
conducted. 

(4)  The  marine  employer  may  use 
alcohol  testing  results  ft-om  tests 
conducted  by  Coast  Guard  or  local  law 
enforcement  personnel  to  satisfy  the 
alcohol-testing  requirements  of  this  part 
only  if  the  alcohol  testing  meets  all  of 
the  requirements  of  this  part. 

(b)  Drug  testing.  (1)  Drug  testing  must 
be  conducted  on  each  individual 
engaged  or  employed  on  board  the 
vessel  who  is  directly  involved  in  the 
SMI. 

(i)  The  drug  testing  of  each  individual 
must  be  conducted  within  thirty-two 
(32)  hours  of  when  the  SMI  occurred, 
unless  precluded  by  safety  concerns 
directly  related  to  the  incident. 

(ii)  If  safety  concerns  directly  related 
to  the  SMI  prevented  the  drug  testing 
ft-om  being  conducted  within  32  hours 
of  the  occurrence  of  the  incident,  then 
drug  testing  must  be  conducted  as  soon 
as  the  safety  concerns  are  addressed. 

(2)  Specimen  collection  and  shipping 
kits  used  to  conduct  drug  testing  must 
be  used  in  accordance  with  49  CFR  part 
40. 

(3)  If  the  drug  test  required  in 
paragraphs  (b)(l)(i)  and  (b){l)(ii)  of  this 
section  is  not  conducted,  the  marine 
employer  must  document  on  form  CG- 
2692B  the  reason  the  drug  test  was  not 
conducted. 

4.  Revise  §  4.06-5  to  read  as  follows: 


§  4.06-5    Responsibility  of  individuals 
directly  involved  in  serious  marine 
incidents. 

(a)  Any  individual  engaged  or 
employed  on  board  a  vessel  who  is 
determined  to  be  directly  involved  in  a 
SMI  must  provide  blood,  breath,  saliva, 
or  urine  specimens  for  chemical  testing 
required  by  §  4.06-20  when  directed  to 
do  so  by  the  marine  employer  or  a  law 
enforceinent  officer. 

(b)  If  the  individual  refuses  to  provide 
blood,  breath,  saliva,  or  urine 
specimens,  this  refused  must  be  noted 
on  form  CG-2692B  and  in  the  vessel's 
official  log  book,  if  one  is  required.  The 
marine  employer  must  remove  the 
individual  from  duties  that  directly 
affect  the  safe  operation  qf  the  vessel  as 
soon  as  practicable. 

(c)  Individuals  subject  to  alcohol 
testing  after  an  SMI  are  prohibited  from 
consuming  alcohol  beverages  for  eight 
(8)  hours  following  the  occurrence  of 
the  SMI,  or  until  after  the  alcohol  testing 
required  by  this  part  is  completed. 

(d)  No  individual  may  be  compelled 
to  provide  specimens  for  alcohol  and 
drug  testing  required  by  this  part; 
however,  refusal  is  a  violation  of 
regulations  and  may  subject  the 
individual's  to  suspension  and 
revocation  proceedings  under  part  5  of 
this  chapter  and/or  a  civil  penalty. 

§4.06-10    [Removed] 

5.  Remove  §4.06-10. 

6.  Add  §4.06-15  to  read  as  follows: 

§4.06-15    Availability  of  chemical  testing 
devices. 

(a)  Alcohol  testing.  The  marine 
employer  must  have  sufficient  devices 
capable  of  determining  the  presence  of 
alcohol  in  an  individual's  system 
onboard  the  vessel  for  use  to  meet  the 
alcohol  testing  requirements  found 
under  §  4.06-3  of  this  part. 

(b)  Drug  testing.  The  marine  employer 
must  have  urine  specimen  collection 
and  shipping  kits  meeting  the 
requirements  of  49  CFR  part  40  that  are 
readily  available  for  use  following  SMIs. 
The  sptecimen  collection  and  shipping 
kits  need  not  be  carried  aboard  each 
vessel  if  obtaining  the  kits  and 
conducting  the  required  drug  tests  can 
be  completed  within  32  hours  from  the 
time  of  the  occurrence  of  the  SMI. 

7.  Revise  §  4.06-20  to  read  as  follows: 

§  4.06-20    Specimen  collection 
requirements. 

(a)  Alcohol  testing.  (1)  When 
conducting  alcohol  testing  required  in 
§4.06-3(a).  an  individual  determined 
under  this  part  to  be  directly  involved 
in  the  SMI  must  provide  a  specimen  of 
their  breath,  blood,  or  saliva  to  the 


marine  employer  as  required  in  this 
subpart. 

(2)  Collection  of  an  individual's  blood 
to  comply  with  §  4.06-3(a)  must  be 
taken  only  by  qualified  medical 
personnel. 

(3)  Collection  of  an  individual's  saliva 
or  breath  to  comply  with  §  4.06-3(a) 
must  be  taken  only  by  personnel  trained 
to  operate  the  alcohol-testing  device  in 
use  and  must  be  conducted  in 
accordance  with  this  subpart. 

(b)  Drug  testing.  When  conducting 
drug  testing  required  in  §  4.06-3(b),  an 
individual  determined  imder  this  part  to 
be  direcUy  involved  in  the  SMI  must 
provide  a  specimen  of  their  urine  in 
accordance  with  46  CFR  part  16  and  49 
CFR  part  40. 

8.  Add  §  4.06-70  to  read  as  follows: 

§4.06-70    Penalties. 

Violation  of  this  part  is  subject  to  the 
civil  penalties  set  forth  in  46  U.S.C. 
2115. 

Dated:  February  24,  2003. 
Thomas  H.  Collins, 

Admiral,  U.S.  Coast  Guard,  Commandant. 
(FR  Doc.  03-4809  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 
[DFARS  Case  2002-0017] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Payment 
Withholding 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
remove  the  requirement  that  a 
contracting  officer  withhold  5  percent  of 
the  payments  due  imder  a  time-and- 
materials  or  labor-hour  contract  unless 
otherwise  prescribed  in  the  contract 
Schedule.  The  proposed  rule  would 
permit,  but  not  require,  the 
administrative  contracting  officer  (ACO) 
to  withhold  payment  amounts  if  the 
ACO  determines  the  withholding  to  be 
necessary  to  protect  the  Government's 
interests. 

DATES:  DoD  will  consider  all  comments 
received  by  April  29,  2003. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative,' 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 


Case  2002-D017  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Ms.  Sandra  Haberlin. 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D017. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
h  ttp  -.//emissary. acq.  osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberiin,  (703)  602-0289. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Acquisition  Regulation  (FAR) 
52.232-7,  Payments  under  Time-and- 
Materials  and  Labor-Hour  Contracts, 
requires  the  contracting  officer  to 
withhold  5  percent  of  the  amounts  due, 
up  to  amaximum  of  $50,000,  unless 
otherwise  specified  in  the  contract 
Schedule.  The  Government  retains  the 
withheld  amount  until  the  contractor 
executes  and  delivers,  at  the  time  of 
final  payment,  a  release  discharging  the 
Government  fi-om  all  liabilities, 
obligations,  and  claims  arising  under 
the  contract. 

This  rule  proposes  to  add  DFARS 
232.111(b)  and  DFARS  252.232-7XXX, 
Alternate  A,  to  specify  that,  normally, 
there  should  be  no  need  to  withhold 
payments  when  dealing  with 
contractors  that  typically  comply  with 
contractual  requirements  in  a  timely 
manner.  This  is  in  contrast  to  the 
current  requirement  intime-and- 
materials  and  labor-hour  contracts  that 
contracting  officers  must  withhold 
payments  imless  other  direction  is 
provided  in  the  contract. 

DoD  is  considering  revising  its  policy 
because  the  current  withholding 
provisions  are  administratively 
burdensome  and  may,  in  some 
situations,  result  in  the  withholding  of 
amounts  that  exceed  reasonable 
amounts  needed  to  protect  the 
Government's  interests.  In  addition,  the 
contractor  is  already  incentivized  to 
execute  and  deliver  the  release 
discharging  the  Govenunent  from  all 
liabilities,  obligations,  and  claims  under 
the  contract,  since  this  release  is  a 
condition  for  final  payment. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866.  dated 
September  30, 1993. 
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B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to  time- 
and-materials  and  labor-hour  contracts. 
Most  contracts  awarded  to  small  entities 
use  simplified  acquisition  procedures  or 
are  awarded  on  a  competitive,  fixed- 
price  basis.  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D017. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subiects  in  48  CFR  Parts  232  and 
252 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  232  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  232  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  232— CONTRACT  RNANCING 

2.  Section  232.111  is  added  to  read  as 
follows: 

232.1 1 1     Contract  clauses  for  non- 
commercial purchases. 

(b)  Use  the  clause  at  FAR  52.232-7. 
Payments  under  Time-and-Materials 
and  Labor-Hour  Contracts,  with 
252.232-7XXX,  Alternate  A,  in 
solicitations  and  contracts  when  a  time- 
and-materials  or  labor-hour  contract  is 
contemplated. 

(i)  Alternate  A  permits  the 
administrative  contracting  officer  (AGO) 
to  withhold  5  percent  of  the  amount  due 
until  a  reserve  is  set  aside  in  an  amount 
■  the  ACO  considers  to  be  necessary,  but 
not  to  exceed  $50,000,  to  protect  the 
Government's  interests. 

(ii)  Normally,  there  should  be  no  need 
to  withhold  payment  for  a  contractor 


with  a  record  of  timely  submittal  of  the 
release  discharging  the  Government 
from  all  liabilities,  obligations,  and 
claims. 

(iii)  If  the  ACO  determines  that  it  is 
necessary  to  withhold  payment  to 
protect  the  Government's  interests,  the 
ACO  shall  issue  written  direction  to  the 
contractor  to  withhold  5  percent  of 
amounts  due  until  a  sufficient  reserve  is 
set  aside. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.232-7XXX  is  added  to 
read  as  follows: 

252.232-7XXX    Alternate  A. 

Alternate  A  (XXX  2003) 

As  prescribed  in  232.111(b),  substitute  the 
following  paragraph  (a)(2)  for  paragraph 
(a)(2)  of  the  clause  at  FAR  52.232-7: 

(a)(2)  The  Administrative  Contracting 
Officer  (ACO)  may  unilaterally  issue  written 
direction  to  the  Contractor  to  withhold 
amounts  from  its  billings  until  a  reserve  is  set 
aside  in  an  amount  that  the  ACO  considers 
necessary  to  protect  the  Government's 
interests!  The  ACO  may  withhold  5  percent 
of  the  amounts  due  under  this  paragraph  (a), 
but  the  total  amount  withheld  shall  not 
exceed  $50,000.  The  amounts  withheld  shall 
be  retained  until  the  Contractor  executes  and 
delivers  the  release  required  by  paragraph  (f) 
of  this  clause. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
p.D.  021903E] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permit  (EFP) 

AGENCY:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  National 
Marine  Fisheries  Service  (NMFS). 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 


SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 


activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP).  However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  the 
EFP.  Therefore.  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  an  EFP  that  would  allow  one 
vessel  to  conduct  fishing  operations  that 
are  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The  EFP 
would  exempt  one  vessel  from  the 
minimum  mesh  size  requirements  for 
the  Gulf  of  Maine  (GOM)  Regulated 
Mesh  Area  (RMA);  regulations 
pertaining  to  the  GOM  Rolling  Closure 
Areas  II,  UI,  IV.  and  V;  days-at-sea  (DAS) 
restrictions;  and  minimum  fish  size 
requirements.  The  experiment  proposes 
to  conduct  a  study  to  target  cod  and 
floimder  using  a  modified  trawl  net 
constructed  with  a  changeable  inner 
mesh  size  codend  surrounded  by  a 
small  mesh  codend  cover  to  determine 
the  selectivity  of  various  square  mesh 
sizes  and  mesh  types.  The  EFP  would 
allow  these  exemptions  for  one 
commercial  vessel,  for  not  more  than  24 
days  of  sea  trials.  All  experimental  work 
would  be  monitored  at  sea  by  a  biologist 
from  a  contracted  consulting  group  and 
supervised  ashore  and  on  board  (during 
key  trips)  by  the  project  coordinator  for 
the  Cooperative  Research  Partners 
Initiative-funded  project. 

Regulations  unaer  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  March  17, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kiu-kul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  the 
Cooperative  Research  Partners  Initiative 
Gloucester,  MA  Trawl  Selection  Study." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Christel,  Fisheries 
Management  Specialist.  978-281-9141. 
SUPPLEMENTARY  INFORMATION:  A 
completed  application  for  an  EFP  was 
submitted  by  Joseph  B.  Novello  as  part 
of  a  Cooperative  Research  Partners 
Initiative-funded  project  on  January  13, 
2003.  The  EFP  would  exempt  one 
federally  permitted  commercial  fishing 
vessel  from  the  following  NE 
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multispecies  provisions:  The  minimum 
mesh  size  requirements  for  the  GOM 
RMA  at  50  CFR  648.80(a)(3)(i); 
regulations  pertaining  to  the  GOM 
Rolling  Closure  Areas  II,  HI,  TV,  and  V 
at  50  CFR  648.81(g)(l)(ii),  (iii),  (iv),  and 
(v),  respectively;  NE  multispecies  DAS 
restrictions  at  50  CFR  648.82(a);  and 
minimum  fish  size  requirements 
specified  at  50  CFR  648.83(a)(1). 

The  EFP  would  allow  the  commercial 
vessel  to  conduct  the  proposed  study 
using  a  modified  trawl  net  constructed 
with  a  changeable  inner  mesh  size 
codend  (liner)  surrounded  by  a  small 
mesh  (3-inch  (7.62-cm))  codend  cover 
in  order  to  determine  the  optimal  square 
mesh  net  size  and  net  type  (knotted  vs. 
unknotted)  for  bottom  trawl  gear  for  the 
purpose  of  reducing  bycatch.  A  total  of 
four  liners  woiJd  be  constructed, 
including  three  using  larger  square 
panel  knotted  mesh  nets  (6.5,  7.0,  and 
7.4-inch  (16.51-cm,  17.78-cm,  and 
18.80-cm,  respectively))  and  one 
consisting  of  6.5-inch  (16.51-cm) 
square  panel  unknotted  mesh.  For  each  . 
liner,  three  1-day  fishing  trips  would  be 
directed  on  cod,  and  three,  1-day  trips 
would  target  witch  flounder,  for  a  total 
of  24  DAS.  The  incidental  catch  is 
expected  to  be  primarily  dogfish,  skates, 
monkfish,  and  American  lobster; 
hawever,  summer  flounder,  winter 
flounder,  yellowtail  flounder,  and 
American  plaice  may  be  caught  during 
the  targeted  witch  flounder  trips. 

The  applicant  requested  that  the 
research  be  conducted  in  the  GOM  in  an 
area  including  30-minute  statistical 
squares  124,  125,  132,  and  133,  or 
between  42°00'  and  43°00'  N.  lat.  and 
between  70°00'  and  71°00'  W.  long.  The 
tows  would  take  place  between  April  1 
and  December  31,  2003.  Fish  retained 
by  the  experimental  net  would  be 
eniunerated,  weighed  and  measiu-ed, 
and  retiuTied  to  the  sea  as  quickly  as 
possible.  Selection  ciuA^es, -5 0-percent 
retention  lengths,  selection  factors,  and 
selection  ranges  would  be  determined 
for  each  of  the  four  square-mesh  liners. 
Since  no  fish  would  be  landed  as  a 
result  of  this  study,  a  NE  multispecies 
DAS  exemption  would  compensate  for 
the  fact  that  no  economic  benefit  would 
result  from  fishing  during  the  covirse  of 
this  EFP. 

The  participating  vessel  would  be 
required  to  report  all  landings  in  its 
Vessel  Trip  Report.  The  data  collection 
activities  aboard  the  participating  vessel 
would  be  conducted  by  a  biologist  with 
the  Allan  D.  Michael  &  Associates 
consulting  group  and  supervised  ashore 
and  aboard  (on  key  trips)  by  the  project 
coordinator,  or  his  official  designee,  to 
ensiu-e  compliance  with  the 
experimental  fishery  objectives.  The 


EFP  would  also  contain  a  provision  that 
the  Regional  Administrator  has  the 
authority  to  reconsider  the  continuation 
of  the  experimental  fishery  on  a  month- 
to-month  basis,  based  upon  a  monthly 
status  report  outlining  total  catch  and 
bycatch  submitted  by  the  applicant,  and 
would  authorize  the  Regional 
Administrator  to  terminate  the 
experimental  fishery  at  any  time,' at  her 
discretion. 

Based,  on  the  results  of  the  EFPs,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  21,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4681  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  021403B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Penmits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP  are 
consistent  with  the  goals  and  objectives 
of  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fishery  Management 
Plan  (FMP)  and  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP.  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  an  EFP.  Therefore,  NMFS 
annoimces  that  the  Regional 
Administrator  proposes  to  issue  EFPs 
that  would  allow  up  to  10  vessels  to  test 
the  effectiveness  of  a  5.5-inch  (13.97- 
cm)  square  mesh  extension  escapement 
panel  for  reducing  bycatch  of  scup  and 
retain  Loligo  squid  inside  the  Gear 
Restricted  Areas  (GRAs),  and  up  to  15 


additional  vessels  to  conduct  fishing 
operations  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  In  order 
to  fund  the  siuvey,  the  15  additional 
vessels  would  be  fishing  for  specific 
amounts  of  named  species  under  the 
Research  Set-Aside  (RSA)  Program. 
Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportiuiity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  docimient 
must  be  received  on  or  before  5  p.m. 
EST  March  17,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  NFI 
Squid  Scup  GRA  EFP  Proposal." 
Comments  mav  also  be  sent  via 
facsimile  (fax)'to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Perra,  Fishery  Policy  Analyst,  978-281- 
9153. 

SUPPLEMENTARY  INFORMATION:  The 
application  process  for  an  EFP  was 
completed  by  the  National  Fisheries 
Institute  (NFI)  on  January  28,  2002.  To 
conduct  the  experiment,  NFI,  in 
cooperation  with  Rutgers  University  and 
Manoment  Center  for  Conservation 
Sciences,  requested  EFPs  for  up  to  10 
vessels  to  test  the  effectiveness  of  a  5.5- 
inch  (13.97-cm)  square  mesh  extension 
escapement  panel  for  reducing  bycatch 
of  scup  and  retaining  Loligo  squid 
inside  the  GRAs  (mesh  study),  and  for 
up  to  15  additional  vessels  to  harvest 
RSA  allocations.  Coordinates  of  the 
GRAs  are  listed  at  50  CFR  648.122(a) 
and  (b).  The  10  vessels  participating  in 
the  mesh  study  and  up  to  1 5  additional 
vessels  would  make  additional 
compensation  fishing  tips,  during 
closed  seasons,  to  land  up  to  the  total 
RSA  quota  allocation  of  140.543  lb 
(63,749  kg)  of  Loligo  squid,  23.325  lb 
(10.580  kg)  of  scup,  and  21,338  lb  (9.679 
kg)  of  black  sea  bass.  However,  no  fish 
caught  during  these  compensation 
fishing  trips  smaller  than  the  legal 
minimum  size  would  be  sold,  traded, 
bartered,  or  processed  for  sale.  Landings 
from  suqh  trips  would  be  sold  to 
generate  funds  that  would  defray  the 
costs  associated  with  the  research 
project. 

The  research  project  would  be  carried 
out  by  the  research  vessels  conducting 
discard  monitoring  and  net  testing. 
Discard  monitoring  will  rely  on  vessel 
-  reports  to  identify  areas  of  high  scup 
discarding.  Once  areas  of  high  scup 
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discarding  are  identified,  the  research 
vessels  would  work  in  pairs  to  make 
coordinated  trips  of  about  5  days 
duration.  Each  research  vessel,  working 
in  close  proximity  to  the  paired  research 
vessel,  would  conduct  about  10  research 
tows  for  a  total  of  about  20  research 
tows  during  a  coordinated  trip.  One  of 
the  vessels  would  use  unmodified  gear 
(1.875-inch  (4.76-cm)  standard  codend 
and  unmodified  extension)  and  the 
other  would  use  modified  gear  (1.875- 
inch  {4.76-cm))  standard  codend  with  a 
square  mesh  panel  in  the  extension  or 
other  configuration).  Nets  will  be  towed 
using  an  ABBA  pattern  of  deployment. 
Approximately  80  combined  two-hour 
research  tows  will  be  made  to  carry  out 
the  mesh  study.  Most  tows  would  occur 
in  March,  but  some  tows  may  take  place 
in  November  and  December.  The  catch 
will  be  sorted  by  species  and  weighed. 
Target  species  in  order  of  priority  will 
be  scup.  Loligo  squid,  summer  flounder, 
black  sea  bass,  and  whiting.  Data  will  be 
statistically  analyzed  and  a  report 
prepared.  Generally,  where  sampling 
permits,  at  least  100  lengths  of  discards 
and  landings  will  be  collected  for  each 
target  species. 

To  conduct  the  mesh  study,  the 
research  vessels  would  be  granted 
exemptions  to  black  sea  bass  quarterly 
quota  closures  at  §648.141;  scup 
trimester  quota  closures  at  §  648.121(a); 
scup  time  and  area  restrictions  at 
§  648.122(a)  and  (b);  scup  trawl  gear 
restrictions  at  §648.123;  and  Loligo 
squid  trip  and  quarterly  closures  at 
§  648.22.  In  addition,  in  order  to  collect 
individual  size  measurements  and  other 
data,  the  EFP  for  the  ten  vessels 
identified  as  research  vessels  to  conduct 
the  mesh  study  would  grant  additional 
exemptions  from  the  following 
regulations:  Minimum  sizes  for  scup  at 
§  648.124(a),  summer  flounder  at 
§  648.103(a),  (b).  and  (c),  and  black  sea 
bass  at  §  648.143.  The  1  to  15  vessels 
that  would  be  used  to  harvest  the  RSA 
would  be  exempt  from  the  following: 
Black  sea  bass  trip  limits  at 
§648.140(b)(2];  black  sea  bass  quarterly 
quota  closures  at  §  648.141;  scup 
trimester  quota  closures  at  §  648.121(a); 
and  Loligo  squid  possession  limit,  and 
quarterly  closures  at  §  648.22(a)  and  (c). 
Any  landings  that  would  occur  from 
research  or  compensation  fishing  would 
be  reported  in  the  Vessel  Trip  Report,  as 
required,  because  the  participating 
vessels  possess  a  commercial  scup, 
Loligo  squid,  summer  flounder,  or  black 
sea  bass  moratorium  permit.  All  fish 
would  be  landed  in  compliance  with 
applicable  state  landing  laws. 

Based  on  the  results  of  the  EFP,  this 
action  may  lead  to  future  rulemaking. 


Authority:  16  U.S.C.  1801  et  seq.         — 

Dated:  February  21.  2003. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries  National  Marine  Fisheries  Service. 
(FR  Doc.  03-4680  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[I.D.  022003B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Delay  of  Full 
Retention  and  Utilization  Requirements 
for  Rock  Sole  and  Yellowfin  Sole 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  availability  (NOA); 

request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  75  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  This  amendment 
would  delay  the  effective  date  of 
requirements  for  100-percent  retention 
and  utilization  of  rock  sole  and 
yellowfin  sole  from  January  1,  2003, 
until  Jime  1,  2004.  The  purpose  of 
Amendment  75  is  to  provide  the 
Council  and  the  affected  industry  with 
additional  time  to  develop  and  assess 
alternatives  to  address  groundfish 
discards  in  the  groundfish  fisheries  of 
the  Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI). 
DATES:  Comments  on  Amendment  75 
must  be  received  by  April  29,  2003. 
ADDRESSES:  Comments  on  Amendment 
75  may  be  mailed  to  Sue  Salveson, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau, 
AK  99802-1668,  Attn:  Lori  Durall.  Hand 
delivery  or  courier  delivery  of 
comments  may  be  sent  to  the  NMFS, 
Alaska  Region,  709  West  9th  St.,  Room 
453,  Juneau,  AK,  99801.  Comments  also 
may  be  sent  via  facsimile  (fax)  to  (907) 
586-7557.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  Copies  of  Amendmeht  75  and 
the  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  prepared  for  this  action  are 
available  from  NMFS  at  the  above 


address,  or  by  calling  the  Sustainable 

Fisheries  Division,  Alaska  Region, 

NMFS.  at  (907)  586-7228.    • 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

Lind,  (907)  586-7228  or 

kent.lind@noaa.gov. 

SUPP(.EMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  regional  fishery  management 
council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP,  immediately  publish 
notification  in  the  Federal  Register  that 
the  FMP  or  amendment  is  available  for 
public  review  and  comment. 

Purpose  and  Need  for  Amendment  75 

In  1997,  the  Council  adopted  a 
regulatory  program  to  reduce  the 
amount  of  groundfish  discards  in  the 
groundfish  fisheries  off  Alaska.  This 
program,  known  as  the  Improved 
Retention/Improved  Utilization  (IR/IU) 
Program,  was  adopted  as  Amendments 
49  to  the  FMP  for  the  Groundfish 
Fishery  of  the  BSAI  and  Amendment  49 
to  the  FMP  for  Groundfish  of  the  Gulf 
of  Alaska  (GOA)  (Amendments  49/49). 
The  IR/IU  program  requires  that  vessels 
fishing  for  groundfish  in  Alaska  retain 
all  pollock  and  Pacific  cod  beginning  in 
1998  when  directed  fishing  for  those 
species  is  open.  In  January  1.  2003,  the 
program  expanded  to  include  all  rock 
sole  and  yellowfin  sole  in  the  BSAI,  and 
all  shallow  water  flatfish  in  the  GOA. 

In  December  1995,  the  Council 
adopted  its  IR/IU  problem  statement. 
That  statement  reads  as  follows: 

•'In  managing  the  fisheries  under  its 
jurisdiction,  the  North  Pacific  Fishery 
Management  Council  is  committed  to:  (1) 
assuring  the  long-term  health  and 
productivity  offish  stocks  and  other  living 
marine  resources  of  the  North  Pacific  and 
Bering  Sea  ecosystem;  and  (2)  reducing 
bycatch,  minimizing  waste,  and  improving 
utilization  of  fish  resources  in  order  to 
provide  the  maximum  benefit  to  present 
generations  of  fishermen,  associated  fishing 
industry  sectors,  communities,  consumers, 
and  the  nation  as  a  whole... 

The  Council's  overriding  concern  is  to 
maintain  the  health  of  the  marine  ecosystem 
to  ensure  the  long-term  conservation  and 
abundance  of  the  groundfish  and  crab 
resources.  As  a  response  to  this  concern,  a 
program  to  promote  improved  utilization  and 
effective  control/reduction  of  bycatch  and 
discards  in  the  fisheries  off  Alaska  should 
address  the  following  problems: 

1.  By.catch  and  discard  loss  of  groundfish. 
crab,  herring,  salmon,  and  other  non-target 
species. 

2.  Economic  loss  and  waste  associated  with 
the  discard  mortality  of  target  species 
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harvested  but  not  retained  for  economic 
reasons. 

3.  Inability  to  provide  for  a  long-term, 
stable  fisheries-based  economy  due  to  loss  of 
fishery  resources  through  wasteful  fishing 
practices. 

4.  The  need  to  promote  improved  retention 
and  utilization  of  fish  resources  by  reducing 
waste  of  target  groundfish  species  to  achieve 
long-term  sustainable  economic  benefits  to 
the  nation." 

Under  Amendments  ^9/49.  the 
Council  chose  to  implement  100- 
percent  retention  requirements  for 
pollock  and  Pacific  cod  effective 
January  1, 1998.  and  provided  a  5-year 
delay  for  the  implementation  of  100- 
percent  retention  requirements  for  rock 
sole  and  yellowfin  sole  in  the  BSAI  and 
the  shallow  water  flatfish  species 
complex  in  the  GOA.  These 
requirements  were  set  out  in  the  final 
rule  to  implement  Amendment  49  for 
the  BSAI  (62  FR  63880,  December  3, 
1997).  and  the  final  rule  to  implement 
Amendment  49  for  the  GOA  (62  FR 
65379.  December  12,  1997). 

In  the  EA/RIR/IRFA  prepared  for 
BSAI  Amendment  49.  NMFS  assessed 
the  biological,  economic  and  social 
impacts  of  improved  retention  and 
utilization.  This  analysis  fotmd  that  the 
proposed  actions  could  result  in 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  a  significant  number  of 
relatively  small  catcher/processor 
vessels  that  use  trawl  gear.  Because  of 
their  size,  these  vessels  are  limited  to 
freezing  headed  and  gutted  products. 

To  mitigate  some  of  the  effects  that 
IR/IU  regulations  could  have,  the 
Coimcil  delayed  implementation  of  the 
rules  on  the  most  negatively  affected 
fisheries  (i.e..  those  grotuidfish  fisheries 
in  which  rock  sole,  yellowfin  sole  and 
shallow-water  flatfish  are  caught  and 
discarded)  for  a  period  of  5  years. 

The  Council  recognized  the  need  to 
conduct  an  assessment  of  the  impacts  of 
IR/IU  regulations  on  small  entities  to 
determine  whether  a  modification  of  the 


IR/IU  regulations  would  minimize  such 
impacts  and  continue  to  meet  the 
Council's  objectives.  These  objectives 
include  ensuring  healthy  fisheries, 
reducing  bycatch  and  waste,  and 
improving  utilization  of  fish  resources 
with  minimum  negative  effects  of 
regulations  on  small  entities. 

To  this  end,  the  Council  began  an 
analysis  in  early  2002.  to  examine 
alternative  approaches  to  current  100- 
percent  retention  requirements  for  rock 
sole  and  yellowfinsole  that  could 
achieve  the  Council's  objectives  of 
reducing  bycatch  but  in  a  manner  that 
would  have  less  negative  effect  on 
industry.  The  analysis  concluded  that 
the  potential  impact  of  IR/IU  regulations 
for  rock  sole  and  yellowfin  sole  on  some 
sectors  of  the  groundfish  fisheries  of  the 
BSAI  creates  tibe  possibility  that  some 
entities  currently  participating  in  these 
fisheries  might  discontinue  their 
participation  due  to  the  economic 
burden  the  existing  rules  could  place  on 
their  operation. 

In  June  2002,  therefore,  the  Coimcil 
revised  its  IR/IU  problem  statement  to 
state  that  100-percent  retention  of  rock 
sole  and  yellowfin  sole  would  result  in 
severe  economic  losses  to  certain 
participants  in  the  fishery,  while  less 
than  100-percent  retention  of  only  those 
species  woidd  not  be  enforceable.  The 
Council  also  began  an  analysis  of  a 
variety  of  alternative  regtdatory 
approaches  that  would  provide  iot 
reductions  in  groundfish  discards'  in  a 
less  burdensome  maimer. 

In  October  2002.  the  Coimcil 
concluded  that  while  several  alternative 
proposals  under  analysis  showed  merit, 
they  were  not  sufficiently  developed 
and  analyzed  in  a  manner  that  would 
allow  for  implementation  on  January  1 , 
2003.  Therefore,  the  Council  adopted 
BSAI  Amendment  75  to  delay 
implementing  the  100-percent  retention 
requirements  for  rock  sole  and  yellowfin 
sole  in  the  BSAI  until  June  1,  2004.  to 


provide  the  Council  and  industry  with 
additional  time  to  develop  alternative 
regulatory  proposals.  Also  in  October 
2002,  the  Council  considered  whether  to 
delay  100-percent  retention 
requirements  for  shallow  water  flatfish 
in  the  GOA  groundfish  fisheries.  The 
Council  concluded,  however,  that  full 
retention  of  shallow  water  flatfish  in  the 
GOA  is  practicable  and  would  not  result 
in  the  same  economic  burden  as  would 
the  same  requirement  for  rock  sole  and 
yellowfin  sole  in  the  BSAI  groundfish 
fisheries.  Therefore,  the  Council 
decided  not  to  delay  100-percent 
retention  requirements  for  shallow 
water  flatfish  in  the  GOA. 

Public  comments  are  being  solicited 
on  the  amendment  through  the  end  of 
the  comment  period  stated  in  this  NOA. 
A  proposed  rule  that  would  implement 
the  amendment  may  be  published  in  the 
Federal  Register  for  public  comment 
following  NMFS's  evaluation  under  the 
Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendment  to 
be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment,  whether  specifically 
directed  to  the  amendment  or  the 
proposed  rule.  Comments  received  after 
that  date  urill  not  be  considered  in  the 
approval/disapproval  decision  on  the 
amendment.  To  be  considered  in  the 
approval/disapproval  decision, 
comments  must  be  received  by  the  close 
of  business  on  the  last  day  of  the 
comment  period  specified  in  this  NOA; 
that  does  not  mean  postmarked  or 
otherwise  transmitted  by  that  date. 

'  Authority:  16  U.S.C.  2802  et  seq. 

Dated:  February  21,  2003. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4682  Filed  2-27-03;  8:45  am]  .  . 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-025-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

— ■ w ~ 

StJIMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
regulations  issued  under  the  Animal 
Welfare  Act  governing  the  humane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  institutions,  exhibitors, 
carriers,  and  intermediate  handlers. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  29, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
conunercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-025-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-025-1.  If  you 
use  e-mail,  address  yoiu  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
'  files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-025-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  regulations 
for  the  humane  handling,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research 
institutions,  exhibitors,  carriers,  and 
intermediate  handlers,  contact  Dr.  Jerry 
DePoyster,  Senior  Staff  Veterinarian, 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234; 
(301)  734-7833.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  IniFormation  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 
Title:  Animal  Welfare. 
OMB  Number:  0579-0036. 
Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  regulations  in  9  CFR 
parts  1  through  3  were  promulgated 
under  the  Animal  Welfare  Act  (the  Act) 
(7  U.S.C.  2131  et  seq.)  to  ensure  the 
humane  handling,  care,  treatment,  and 
transportation  of  regulated  animals 
undei;the  Act.  The  regulations  in  9  CFR 
part  2  require  documentation  of 
specified  information  by  dealers, 
research  institutions,  exhibitors, 
carriers,  and  intermediate  handlers.  The 
regulations  in  9  CFR  part  2  also  require 
that  facilities  that  use  animals  for 
regulated  purposes  obtain  a  license  or 
register  with  Uie  U.S.  Department  of 
Agriculture  (USDA).  Before  being  issued 
a  USDA  license,  individuals  are 
required  to  undergo  prelicense 
inspections;  once  licensed,  a  licensee 
must  periodically  renew  the  license. 

The  Act  and  regulations  are  enforced 
by  USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  which 
performs  unannounced  inspections  of 
regulated  facilities.  A  significant 
component  of  the  inspection  process  is 


review  of  records  that  must  be 
established  and  maintained  by  regulated 
facilities.  The  information  contained  in 
these  records  is  used  by  APHIS 
inspectors  to  ensure  that  dealers, 
research  facilities,  exhibitors, 
intermediate  handlers,  and  carriers 
comply  with  the  Act  and  regulations. 

Facilities  must  make  and  maintain 
records  that  contain  official 
identification  for  all  dogs  and  cats  and 
certification  of  those  animals  received 
from  pounds,  shelters,  and  private 
individuals.  These  records  are  used  to 
ensure  that  stolen  pets  are  not  used  for 
regulated  activities.  Dealers,  exhibitors, 
and  research  facilities  that  acquire 
animals  from  nonlicensed  persons  are 
required  to  have  the  owners  of  the 
animals  sign  ai  certification  statement 
verifying  the  owner's  exemption  fttim 
licensing  under  the  Act.  Records  must 
also  be  maintained  for  animals  other 
than  dogs  and  cats  when  the  animals  are 
used  for  purposes  regulated  under  the 
Act. 

Research  facilities  must  also  make 
and  maintain  additional  records  for 
animals  covered  under  the  Act  that  are 
used  for  teaching,  testing,  and 
experimentation.  This  information  is 
used  by  APHIS  personnel  to  review  the 
research  facility's  animal  care  and  use 
program. 

APHIS  needs  the  reporting  and 
recordkeeping  requirements  contained 
in  9  CFR  part  2  to  enforce  the  Act  and 
regulations.  APHIS  also  uses  the 
collected  information  to  provide  a 
mandatory  annual  Animal  Welfare 
Enforcement  report  to  Congress. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  informatioli 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  fi-om  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the. proper  performance  of  the  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Notices 


9633 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  or  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1.480327  hours  per  response. 

Respondents:  Research  facilities,  "A" 
and  "B"  dealers,  exhibitors,  carriers, 
and  intermediate  handlers. 

Estimated  annual  number  of 
respondents:  7,288. 

Estimated  annual  number  of 
responses  per  respondent:  9. 1 3007. 

Estimated  annual  number  of 
responses:  66,540. 

Estimated  total  annual  burden  on 
respondents:  98.501  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.] 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  25th  day  of 
February  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  D5c.  03-4743  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE  . 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  02-098-21 

Giant  Salvtnia;  Availability  of  an 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA.     ^ 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  a 
proposed  field  release  of  the 
nonindigenous  salvinia  weevil  for  the 
biological  control  of  the  aquatic  weed 
giant  salvinia.  The  environmental 
assessment  documents  our  review  and 
analysis  of  environmental  impacts 
associated  with  widespread  release  of 
the  salvinia  weevil.  Based  on  its  finding 


of  no  significant  impact,'  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESSES:  Copies  o^the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
siu-e  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  V.  Flanders,  Branch  Chief,  Pest 
Permit  Evaluation,  PPQ,  APHIS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737-1228;  (301)  734-5930. 
SUPPLEMENTARY  INFORMATION: 

Background 

Giant  salvinia  [Salvinia  molesta)  is  a 
free-floating  aquatic  fern,  native  to 
South  America,  with  a  tremendous 
growth  rate  and  the  potential  to 
significantly  affect  water-reliant 
agricultiual  industries  and  recreation 
and  the  ecology  of  freshwater  habitats 
throughout  much  of  the  United  States. 

Giant  salvinia  reproduces  vegetatively 
through  fragmenting  and  from  dormant 
buds  breaking  away.  The  colonizing  or 
immature  stage  of  giant  salvinia  is 
characterized  by  small  leaves  that  lie 
flat  upon  the  water.  As  plant  growth 
accelerates,  the  leaves  become  larger, 
crowding  occiu-s,  and  the  plants  are 
pushed  upright.  Mats  may  grow  to  a 
meter  thick  and  can  cover  large  areas. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  listed  giant 
salvinia  as  a  Federal  noxious  weed  in 
1983.  Under  APHIS"  regulations,  no 
person  may  move  giant  salvinia  into  or 
through  the  United  States,  or  interstate, 
luiless  he  or  she  obtains  a  permit  for  the 
movement  from  APHIS. 

Because  giant  salvinia  is  a  fr«e- 
floating  plant,  it  disperses  by  passive 
means  (water  currents  and  wind)  and  by 
"hitchhiking."  Animals  may  carry  the 
plants  over  short  distances,  but  hiunans 
can  spread  it  widely  on  fishing  gear  and 
boating  equipment.  Intercontinental 
dispersal  and  dispersal  within  the 
United  States  have  probably  occurred 
when  giant  salvinia  was  sold  in  the 
nursery  trade,  either  intentionally  as  a 
plant  for  aquaria  or  for  ponds,  or 
unintentionally  when  it  "hitchhiked" 
with  other  aquatic  plants  collected  for 
academic  study  or  for  use  in  aquaria  or 
ponds.  Althoiigh  native  to  southeastern 
Brazil,  giant  salvinia  is  now  found  in 


North  America,  South  America,  Africa, 
Asia,  Australia,  New  Guinea,  and 
Oceania. 

In  the  past  several  years,  giant 
salvinia  has  been  detected  in  the  United 
States,  mostly  in  association  with  the 
nursery  trade  in  aquatic  plants. 
Generally,  detections  have  been  in 
small,  confined  sites  and  are  currently 
contained  or  have  been  eradicated.  Such 
detections  have  occurred  in  Alabama, 
Arizona,  Florida,  Hawaii,  Indiana, 
Louisiana,  Maryland,  Missouri,  North 
Carolina,  South  Carolina,  Texas,  and 
Virginia.  Most  recently,  giant  sal>rinia 
was  found  in  the  Toledo  Bend  Reservoir 
and  the  surroiuiding  areas  in  Louisiana 
and  eastern  Texas.  As  a  result  of  that 
infestation,  APHIS  prepared  an 
enviroiunental  assessment  (EA)  and 
issued  permits  for  the  environmental 
release  of  the  nonindigenous  salvinia 
weevil  {Cyrtobagous  salviniae)  into  the 
limited  area  of  the  Toledo  Bend 
Reservoir.  The  salvinia  weevil  is  native 
to  Brazil,  Bolivia,  and  Paraguay. 
Salvinia  weevil  larvae  timnel  within  the 
rhizomes  of  giant  salvinia.  causing  them 
to  disintegrate.  The  larvae  also  tunnel  in 
the  leaf  buds,  and  adults  eat  leaves  and 
leaf  buds,  suppressing  growth  and 
vegetative  propagation  of  this  sterile 
weed.  This  insect  has  successfully 
controlled  giant  salvinia  in  12  countries 
over  3  continents. 

Recently,  APHIS  received  an 
application  for  a  permit  to  release  the 
salvinia  weevil  in  areas  of  the 
continental  United  States  beyond  the 
area  considered  in  the  EA  mentioned 
above.  The  applicant  proposes  to  release 
the  salvinia  weevil  to  reduce  the 
severity  and  extent  of  giant  salvinia 
infestation  in  the  United  States.  In 
response  to  the  applicant's  request,  we 
published  a  notice  in  the  Federal 
Register  (67  FR  66381-66382,  Docket 
No.  02-098-1)  on  October  31,  2002,  in 
which  we  announced  the  availabihty, 
for  public  review  and  comment,  of  an 
EA  titled  "Field  Release  of  the  Salvinia 
Weevil,  Cyrtobagous  salviniae  Calder 
and  Sands  (Curculionidae:  Coleoptera) 
for  Control  of  Giant  Salvinia,  Salvinia 
molesta  Mitchell  (Hydropteridales: 
Salviniaceae)"  that  examined  the 
potential  effects  of  additional  releases  of 
salvinia  weevil  into  other  areas  of  the 
continental  United  States. 

We  solicited  comments  on  that  EA  for 
30  days  ending  on  December  2,  2002. 
We  received  one  comment  by  that  date, 
which  requested  that  APHIS  clarify  the 
meaning  of  the  term  "Oceania"  as  used 
in  our  October  2002  notice.  As 
mentioned  above,  giant  salvinia  is 
currently  found  in  a  number  of  regions 
in  the  world,  including  Oceania.  The 
term  "Oceania"  is  commonly  used  to 
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refer  to  the  islands  of  the  central  and 
south  Pacific,  including  Melanesia,  the 
Federated  States  of  Micronesia,  and 
Polynesia. 

Following  the  close  of  the  comment 
period,  our  State  cooperators  in 
California  advised  us  that  the  EA  made 
available  in  our  October  2002  notice 
failed  to  include  the  results  of  the  host 
specificity  tests  that  were  conducted  to 
examine  the  potential  risks  to  wild  rice 
(Zizania  aquatica)  and  Sanford's 
arrowhead  [Sagittaria  sanfordii)  that 
may  result  from  the  release  of  salvinia 
weevil  into  additional  areas  of  the 
United  States.  In  this  document,  we  are 
notifying  the  public  that  we  have 
updated  the  EA  to  include  the  host  test 
results  for  those  species. 

In  addition,  we  are  also  advising  the 
public  of  APHIS'  record  of  decision  and 
finding  of  no  significant  impact  (FONSI) 
regarding  the  proposed  field  release  of 
the  nonindigenous  salvinia  weevil  into 
additional  areas  of  the  continental 
United  States  for  the  biological  control 
of  the  aquatic  weed  giant  salvinia.  The 
decision,  which  is  based  on  the  analysis 
found  in  the  EA,  reflects  our 
determination  that  release  of  the 
organism  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

The  EA  and  FONSI  may  be  viewed  on 
the  Internet  at  http:// 
www.aphis.usda.gov/ppq  by  following 
the  link  for  "Documents/Forms 
Retrieval  System"  then  clicking  on  the 
triangle  beside  "6-Permits- 
Environmental  Assessments,"  and 
selecting  document  number  0001.  You 
may  request  paper  copies  of  the  EA  and 
FONSI  by  calling  or  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
title  of  the  environmental  assessment 
when  requesting  copies.  The  EA  and 
FONSI  are  also  available  for  review  in 
our  reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  hsted  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice). 

The  EA  and  FONSI  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA- 
(7  CFR  part  1),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 


Done  in  Washington.  DC,  this  25th  day  of 
February  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-4742  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  3410-34-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND'OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  a  nonprofit  agency 
employing  persons  who  cu-e  blind  or 
have  other  severe  disabilities. 
dates:  Comments  must  be  received  on 
or  before  March  30.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sher^l  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  of 
the  proposed  actions.  If  the  Committee 
approves  the  proposed  addition,  the 
entities  of  the  Federal  government 
identified  in  the  notice  for  each  service 
will  be  required  to  procure  the  service 
listed  below  from  the  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  service  to  the  government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 


Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Service 

Service  Type/Location:  National  Lead 
Information  Center,  Call  Center,  EPA, 
Supporting  Office  of  Pesticide 
Programs — National  Program, 
Chemical  Division,  Washington,  DC. 

NPA:  Association  for  the  Blind  & 
Visually  Impaired  &  Goodwill 
Industries  of  Greater  Rochester, 
Rochester,  New  York. 

Contract  Activity:  Environmental 
Protection  Agency,  Washington,  DC. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  03-4803  Filed  2-27-03;  8:45  am) 

BILUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

Econofnics  and  Statistics 
Administration 

Bureau  of  Economic  Analysis  Advisory 
Committee 

agency:  Bureau  of  Economic  Analysis. 
ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Public  Law  94- 
409,  Public  Law  96-523.  and  Public 
Law  97-375),  we  are  giving  notice  of  a 
meeting  of  the  Bureau  of  Economic 
Analysis  Advisory  Committee.  The 
meeting's  agenda  is  as  follows:  1. 
Discussion  of  estimation  of  Benchmark 
Input-Output  Accounts;  2.  Discussion  of 
integration  of  the  industry  accounts 
with  the  national  accounts,  issues  and 
challenges;  3.  Discussion  of  accelerating 
the  annual  industry  accounts, 
estimation  and  methodologies;  4. 
Discussion  of  other  current  issues  in 
national  economic  accounts. 
DATES:  On  Friday,  May  9,  2003,  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
at  approximately  4  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Bureau  of  Economic  Analysis 
(BEA),  2nd  floor.  Conference  Rooms 
A&B,  1441  L  Street.  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Steven  Landefeld,  Director,  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  202-606-9600. 
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Public  Participation:  This  meeting  is 
open  to  the  public.  Because  of  security 
procedures,  anyone  planning  to  attend 
the  meeting  must  contact  Vema 
Leamard  of  BEA  at  202-606-9690  in 
advance.  The  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Verna  Leamard  at 
202-606-9690. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  on 
September  2, 1999,  to  advise  the  Bureau 
of  Economic  Analysis  (BEA)  on  matters 
related  to  the  development  and 
improvement  of  BEA's  national, 
regional,  and  international  economic 
accounts.  This  will  be  the  Committee's 
sixth  meeting. 

Dated:  February  20,  2003. 
).  Steven  Landefeld,  - 
Director.  Bureau  of  Economic  Analysis. 
[FR  Doc.  03-4746  Filed  2-27-03;  8:45  am] 

BILLING  CODE  3S10-06-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-852] 

Creatine  Monohydrate  From  the 
People's  ReputMic  of  China;  Initiation 
and  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  antidumping  duty 
changed  circimistances  review. 

SUMMARY:  In  response  to  a  request  from 
Suzhou  Sanjian  Fine  Chemical  Co.,  Ltd., 
the  Department  of  Commerce  is 
initiating  a  chjmged  circumstances 
review  of  the  antidumping  duty  order 
on  creatine  monohydrate  from  the 
People's  Republic  of  China  ("PRC")  (see 
Notice  of  Antidumping  Duty  Order: 
Creatine  Monohydrate  from  the  People's 
Republic  of  China,  65  FR  5583 
(February  4,  2000))  and  issuing  this 
notice  of  preliminary  results.  Suzhou 
Sanjian  Nutrient  and  Health  Products 
Co.,  Ltd.  has  requested  that  the 
Department  of  Commerce  review  the 
company's  name  change  and  determine 
that  Suzhou  Sanjian  Nutrient  and 
Health  Products  Co.,  Ltd.  is  the 
successor-in-interest  of  Suzhou  Sanjian 
Fine  Chemical  Co.,  Ltd. 
EFFECTIVE  DATE:  Felnnary  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv  or  Julie  Santoboni,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4207  or  (202)  482- 
4194  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  14,  2003,  the  Department 
received  notification  from  Suzhou 
Sanjian  Fine  Chemical  Co.,  Ltd. 
("Suzhou  Chemical")  that  on  September 
15,  2000,  its  corporate  name  changed  to 
Suzhou  Sanjian  Nutrient  and  Health 
Products  Co.,  Ltd.  ("Suzhou  Health 
Products").  On  January  23,  2003,  we 
notified  Suzhou  Health  Products  th^  in 
order  to  determine  whether  entries 
naming  Suzhou  Health  Products  as 
exporter  should  receive  the  cash  deposit 
rate  currently  applied  to  Suzhou 
Chemical,  it  is  necessary  to  conduct  a 
changed  circumstance  review  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  19  CFR  351.216.  At  that  time, 
we  also  requested  certain  additional 
information  from  Suzhou  Health 
Products  concerning  the  circumstances 
of  the  name  change.  On  February  12, 
2003,  Suzhou  Health  Products 
responded  to  our  request  for 
information. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
creatine  monohydrate,  which  is 
commonly  referred  to  as  "creatine."  The 
chemical  name  for  creatine 
monohydrate  is  N-(aminoiminomethyl)- 
N-methylgycine  monohydrate.  The 
Chemical  Abstracts  Service  ("CAS") 
registry  number  for  this  product  is 
6020-87-7.  Creatine  monohydrate  in  its 
pure  form  is  a  white,  tasteless,  odorless 
powder  that  is  a  jiaturally  occurring 
metabolite  found  in  muscle  tissue. 
Creatine  monohydrate  is  provided  for  in 
subheading  2925.20.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  and  the  CAS 
registry  number  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  review  is  dispositive. 

Initiation  and  Preliminary  Residts  of 
Changed  Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  of,  an 
antidiunping  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order.  Therefore, 
in  accordance  with  section  751(b)(1)  of 
the  Act,  we  are  initiating  a  changed 


circumstances  review  based  upon  the 
information  contained  in  Suzhou  Health 
Product's  submissions. 

Section  351.221(c)(3)(ii)  of  the 
regulations  permits  the  Department  to 
combine  the  notice  of  initiation  of  a 
changed  circumstances  review  and  the 
notice  of  preliminary  results  in  a  single 
notice,  if  the  Department  concludes  that 
expedited  action  is  warranted.  In  this 
instance,  because  we  have  the 
information  necessary  to  make  a 
preliminary  finding  already  on  the 
record  and  no  other  interested  party  has 
commented  on,  or  objected  to,  Suzhou 
Health  Products'  request  for  a  changed 
circumstances  review,  we  find  that 
expedited  action  is  Warranted  and  have 
combined  the  notice  of  initiation  and 
the  notice  of  preliminary  results. 

In  making  successor-in-interest 
determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  e.g..  Notice  of  Pinal 
Results  of  Changed  Circumstances  Duty 
Administrative  Review:  Polychloroprene 
Rubber  from  Japan,  67  FR  58,  58-59 
(January  2,  2002).  While  no  single 
factor,  or  combination  of  factors,  will 
necessarily  prove  dispositive,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  its 
predecessor  company  if  the  resulting 
operations  are  essentially  the  same  as 
the  predecessor  company.  See  e.g.,  id. 
and  Industrial  Phosphoric  Acid  from 
Israel;  Final  Results  of  Changed 
Circumstances  Review,  59  FR  6944, 
6945  (February  14,  1994).  Thus,  if  the 
evidence  demonstrates  that,  with 
respect  to  the  production  a^d  sale  of  the 
subject  merchandise,  the  new  company . 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 
assign  the  new  company  the  cash- 
deposit  rate  of  its  predecessor. 

In  its  February  12,  2003.  submission 
Suzhou  Health  Products  stated  that  the 
name  change  was  effected  solely  for  the 
purpose  of  clarifying  the  scope  of  the 
company's  production  to  enhance  its 
marketing  efforts.  Suzhou  Health 
Products  explained  that  it  produces  and 
sells  creatine  monohydrate  and  other 
health  products,  which  are  more 
accurately  described  as  nutrient  or 
health  products,  than  as  fine  chemical 
products.  Suzhou  Health  Products  also 
stated  that  the  name  change  was  not  due 
to  a  change  in  ownership,  corporate 
strategy,  management,  corporate 
structure  or  customer  base,  all  of  which 
remain  the  same.  Suzhou  Health 
Products  provided  documentation  in 
support  of  these  claims  including  copies 
of  the  business  licenses  of  the  company 
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before  and  after  the  name  change,  the 
resolution  of  the  Board  of  Directors 
authorizing  the  name  change,  the 
application  for  the  name  change  filed 
with  the  Wuxian  City  Foreign  Economic 
and  Trade  Commission  and  the 
Commission's  approval  of  the 
application,  and  corporate  organization 
charts  before  and  after  the  name  change. 
Suzhou  Health  Products  also  stated  that 
since  the  name  change,  subject 
merchandise  was  produced  at  the  same 
facilities  that  Suzhou  Chemical  used  to 
produce  subject  merchandise  during  the 
original  sales-at-less-than-fair-value 
investigation  (see  Notice  of  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Creatine  Monohydrate  from 
the  People's  Republic  of  China,  64  PR 
71104  (December  20. 1999)). 

Suzhou  Health  Products,  in  its 
February  12,  2003,  submission,  has 
provided  evidence  there  were  no 
changes  in  the  company's  corporate 
structure  and  management  as  a  result  of, 
or  contemporaneously  with,  the  change 
of  name.  With  respect  to  supplier 
relationships,  Su^ou  Health  Products 
states  that  no  suppliers  have 
discontinued  their  relationship  with  the 
company  since  the  name  change  and, 
while  certain  suppliers  have  been 
added,  the  addition  of  these  new 
suppliers  is  merely  a  consequence  of 
normal  market  conditions  and  the 
availability  of  supply.  Finally,  Suzhou 
Health  Products  asserts  that  there  have 
been  no  changes  in  its  customer 
relationships  or  customer  base  due  to 
the  name  change,  sales  of  Suzhou 
Health  Products  entirely  replace  the 
sales  of  Suzhou  Chemical,  and  there 
have  been  no  changes  in  product  names 
or  product  brands. 

Based  on  the  information  submitted 
by  Suzhou  Health  Products,  we 
preliminarily  find  that  Suzhou  Health 
Products  is  the  successor-in-interest  to 
Suzhou  Chemical.  We  find  that  the 
company's  organizational  structure, 
senior  management,  production 
facilities,  supplier  relationships,  and 
customers  have  remained  essentially 
unchanged.  Furthermore.  Suzhou 
Health  Products  has  provided  sufficient 
documentation  of  its  name  change. 
Based  on  all  the  evidence  reviewed,  we 
find  that  Suzhou  Health  Products 
operates  as  the  same  business  entity  as 
Suzhou  Chemical.  Thus,  we 
preliminarily  find  that  Suzhou  Health 
Products  should  receive  the  same 
antidumping  duty  cash-deposit  rate  (i.e., 
a  50.32  percent  antidumping  duty  cash- 
deposit  rate)  with  respect  to  the  subject 
merchandise  as  Susdiou  Chemical,  its 
predecessor  company. 


Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  which  must  be  limited  to 
issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Pai^s  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities. 

Consistent  with  section  351.216(e)  of 
the  Department's  regulations,  we  will 
issue  the  final  results  of  this  changed 
circumstances  review  no  later  than  270 
days  after  the  date  on  which  this  review 
was  initiated,  or  within  45  days  if  all 
parties  agree  to  our  preliminary  finding. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  section  351.216  of  the 
Department's  regulations. 

Dated:  February  24.  2003. 
Susan  Kuhbach, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-4793  Filed  2-27-03:  8:45  ami 
BILLING  CODE  3StO-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-57(>-«47] 

Persulfates  From  the  People's 
Republic  of  China:  Notice  of  Initiation 
of  Changed  Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  changed 
circumstances  review. 

summary:  In  accordance  with  19  CFR 
351.216(b).  FMC  Corporation,  a  U.S. 
producer  of  persulfates  and  an 
interested  party  in  this  proceeding,  filed 
a  request  for  a  changed  circumstances 
review  of  the  antidumping  duty  order 
on  persulfates  from  the  People's 
Republic  of  China,  as  described  below, 
in  response  to  this  request,  the 
Department  of  Commerce  is  initiating  a 
changed  circumstances  review  of  the 


antidumping  duty  order  on  persulfates 
from  the  People's  Republic  of  China. 
EFFECTIVE  DATE:  February  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Strollo  or  Robin  Moore,  Office  2, 
AD/CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0629  or  (202)  482- 
3773,  respectively. 

SUPPLEMENTARY  INFORMATION:  On  July  7, 
1997.  the  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  persulfates  ft'om  the  People's 
Republic  of  China  (PRC).  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Persulfates  From  the 
People's  Republic  of  China,  62  FR  36259 
(July  7, 1997).  In  addition,  on  August 
27,  2002,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  persulfates 
covering  one  PRC  exporter.  Shanghai  Ai 
Jian  Import  and  Export  Corporation  (Ai 
Jian),  and  its  wholly-owned  subsidiary, 
Shanghai  Ai  Jian  Reagent  Factory  (AJ 
Works).  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (Aug.  27,  2002).  As 
part  of  this  review,  the  Department  is 
considering  whether  it  is  appropriate  to 
revoke  the  antidiunping  order  with 
respect  to  Ai  Jian  and  AJ  Works. 

On  January  7,  2003,  FMC  Corporation 
(FMC),  a  U.S.  producer  of  persulfates, 
notified  the  Department  that  Degussa 
AG  (Degussa)  had  purchased  seventy 
percent  of  AJ  Works  and  that,  as  a 
result,  the  name  of  AJ  Works  changed  to 
Degussa- AJ  (Shanghai)  Initiators  Co.. 
Ltd.  (Degussa-AJ).  FMC  requested  that 
the  Department  initiate  a  changed 
circumstances  review  to  determine 
whether  Degussa-AJ  is.  in  fact,  the 
successor-in-interest  to  AJ  Works,  and 
hence,  whether  it  should  be  considered 
the  same  entity  with  regards  to  the 
pending  revocation  request.  In  addition, 
FMC  requested  that  the  Department 
issue  the  preliminary  results  of  the    . 
changed  circumstances  review  in 
conjunction  with  the  notice  of 
initiation,  in  accordance  with  19  CFR 
351.221(c)(3)(ii). 

Scope  of  Review 

The  products  covered  by  this  review 
are  persulfates,  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NRjIiS^Ok,  K2S2O8, 
and  NaiSiOs.  Potassium  persulfates  are 
currently  classifiable  imder  subheading 
2833.40.10  of  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (HTSUS). 
Sodium  persulfates  are  classifiable 
under  HTSUS  subheading  2833.40.20. 
Ammonium  and  other  persulfates  are 
classifiable  under  HTSUS  subheadings 
2833.40.50  and  2833.40.60.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  review  is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

Pursuant  to  section  751(b)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  will  conduct  a  changed 
circiraistances  review  upon  receipt  of 
information  concerning,  or  a  request 
ft'om  an  interested  party  for  a  review  of, 
an  antidumping  duty  order  which 
shows  changed  circumstances  sufficient 
to  warrant  a  review  of  the  order.  The 
information  submitted  by  FMC  shows 
changed  circumstances  sufficient  to 
warrant  a  review.  See  19  CFR 
351.216(c). 

Concerning  FMC's  request  that  the 
Department  issue  the  preliminary 
results  of  the  changed  circumstances 
review  in  conjimction  with  the  notice  of 
initiation,  FMC  has  not  provided 
sufficient  evidence  to  support  a 
preliminary  finding.  FMC  requested  this 
changed  circumstances  review  for  the 
purpose  of  determining  whether 
Degussa-AJ  is  the  successor-in-interest 
to  AJ  Works.  In  making  successor-in- 
interest  determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  ^.g.,  Brass  Sheet 
and  Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460,  20461  (May  13, 
1992).  While  no  single  factor,  or 
combination  of  factors,  will  necessarily 
be  dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
company.  See,  e.g.,  id.  and  Industrial 
Phosphoric  Acid  from  Israel;  Final 
Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (Feb.  14, 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company  does 
not  operate  as  the  same  business  entity 
as  its  predecessor,  the  Department  will 
not  treat  the  new  company  as  the 
successor-in-interest  to  the  predecessor. 
In  this  instance,  while  FMC  has  stated 
for  the  record  that  the  AJ  Works' 
owners,  management  structure,  supplier 
relationships  and  customer  base  have 


changed,  it  has  not  provided  evidence 
supporting  these  statements. 

We  note  that  the  circumstances  here 
involve  a  change  in  ownership  of  a 
producer  in  a  nonmarket  economy 
country.  Consequently,  the  analysis 
applied  and  the  relevant  facts  may  differ 
from  successor-in-interest 
determinations  in  other  situations. 
Nonetheless,  we  find  that  a  changed 
circumstance?' review  is  warranted,  and 
we  will  examine  such  questions  in  the 
course  of  this  review. 

Therefore,  in  accordance  with  section 
751(b)(1)  of  the  Act  and  sections  19  CFR 
351.216(b)  and  351.221(b)(1),  we  are 
initiating  a  changed  circumstances 
administrative  review. 

Interested  parties  may  submit 
comments  for  consideration  in  the 
Department's  preliminary  results  not 
later  than  May  1,  2003.  Responses  to 
those  comments  may  be  submitted  not 
later  than  10  days  following  submission 
of  the  comments.  All  written  comments 
must  be  submitted  in  accordance  with 
19  CFR  351.303,  and  must  be  served  on 
all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results.  The 
Department  will  also  issue  its  final 
results  of  review  within  270  days  after 
the  date  on  which  the  changed 
circumstances  review  is  initiated,  in 
accordance  with  19  CFR  351.216(e).  and 
will  publish  these  results  in  the  Federal 
Register. 

While  the  changed  circumstances 
review  is  under  way,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise,  including  the 
merchandise  that  is  the  subject  of  this 
changed  circumstances  review,  will 
continue  unless  and  until  it  is  modified 
pursuant  to  the  final  results  of  this 
changed  circumstances  review  or  the 
ongoing  2001-2002  administrative 
review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  February  21,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-4792  Filed  2-27-03:  8:45  ami 

BILUNG  COOE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

[Docket  No.  990813222-0035-03] 
BIN  0625-AAS5 

Allocation  of  Duty-Exemptions  for 
Calendar  Year  2003  Among  Watch 
Producers  Located  in  the  Virgin 
Islands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce;  Office  of 
Insular  Affairs,  Department  of  the 
Interior. 
action:  Notice. 

SUMMARY:  This  action  allocatea  calendar 
year  2003  duty  exemptions  for  watch 
producers  located  in  the  Virgin  Islands 
pursuant  to  Pub.  L.  97—446,  as  amended 
by  Pub.  L.  103-465  ("the  Act"). 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson.  (202)  482-3526. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act,  the  Departments  of  the 
Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions 
among  watch  assembly  firms  in  the 
United  States  insular  possessions  and 
the  Northern  Mariana  Islands.  In 
accordance  with  Section  303.3(a)  of  the 
regulations  (15  CFR  303.3(a)),  the  total 
quantity  of  duty-fi«e  insular  watches ' 
and  watch  movements  for  calendar  year 
2003  is  1,866,000  units  for  the  Virgin 
Islands  (65  FR  8048,  February  17,  2000). 

The  criteria  for  the  calculation  of  the 
calendar  year  2003  duty-exemption 
allocations  among  insular  producers  are 
set  forth  in  Section  303.14  of  the 
regulations  (15  CFR  303.14). 

The  Departments  have  verified  and 
adjusted  ^e  data  submitted  on 
application  form  ITA-334P  by  Virgin 
Islands  producers  and  inspected  their 
current  operations  in  accordance  with 
Section  303.5  of  the  regulations  (15  CFR 
303.5). 

In  calendar  year  2002  the  Virgin 
Islands  watch  assembly  firms  shipped 
460,504  watches  and  watch  movements 
into  the  customs  territory  of  the  United 
States  under  the  Act.  The  dollar  amount 
of  creditable  corporate  income  taxes 
paid  by  Virgin  Islands  producers  during 
calendar  year  2002  plus  the  creditable 
wages  paid  by  the  industry  during 
calendar  year  2002  to  residents  of  the 
territory  was  $3,052,648. 

There  are  no  producers  in  Guam, 
American  Samoa  or  the  Northern 
Mariana  Islands. 

The  calendar  year  2003  Virgin  Islands 
annual  allocations,  based  on  the  data 


9638 


Federal  Register /Vol.  68.  No.  40 /Friday.  February  28.  2003 /Notices 


verified  by  the  Departments,  are  as 
follows: 


Name  of  firm 

Annual 
allocation 

Belair  Quartz,  Inc 

Hampden  Watch  Co.,  Inc 

Unilime  Industries,  Inc 

Traoex  Inc    

500,000 
200,000 
100,000 
300,000 

Dated:  February  24,  2003. 
Juanita  E.  Berry, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
(FR  Doc.  03-4697  Filed  2-27-03;  8:45  am] 
BIUJNQ  CODE  3510-21-i> 


The  balance  of  the  units  allocated  to 
the  Virgin  Islands  is  available  for  new 
entrants  into  the  program  or  producers 
who  request  a  supplement  to  their 
allocation. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration,  Department  of  Commerce. 

David  B.  Cohen, 

Deputy  Assistant  Secretary  for  Insular  Affairs. 
Department  of  the  Interior. 
IFR  Doc.  03-4794  Filed  2-27-03;  8.45  am] 
BtLUNG  COOe  3510-OS-P;  4310-93-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No:  000724218-3028-05] 

Native  American  Business 
Development  Center  Applications 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA)  is 
canceling  the  announcement  to  solicit 
competitive  applications  under  its 
Native  American  Business  Development 
Center  (NABDC)  program  to  operate  the 
New  Mexico  Statewide  NABDC. 

SUPPLEMENTARY  INFORMATION:  Due  to 

budget  constraints  and  other  agency 
priorities,  the  Minority  Business 
Development  Agency  is  canceling  the 
announcement  to  solicit  competitive 
applications  under  its  Native  American 
Business  Development  Center  (NABDC) 
program  to  operate  the  New  Mexico 
Statewide  NABDC.  The  solicitation  was 
originally  published  in  the  Federal 
Register  notice  of  Wednesday,  October 
30.  2002.  Vol.  67,  No.  210.  Pages  66115- 
66125.  All  applications  will  be  returned 
to  the  applicants  by  MBDA. 

Authority:  Executive  Order  11625  and  15 
U.S.C.  1512. 

(Catalog  of  Federal  Domestic  Assistance 
(CFDA)  11.801  Native  American  Business 
Development  Center) 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  Partially  Closed 

Meeting.  


SUMMARY:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisory  Committee,  National  Institute 
of  Standards  and  Technology  (NIST). 
will  meet  Tuesday.  March  11.  from  9 
a.m.  to  3:45  p.m.  The  Advanced 
Technology  Program  Advisory 
Committee  is  composed  of  ten  members 
appointed  by  the  Director  of  NIST;  who 
are  eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  education,  and 
management  consulting.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Advanced  Technology 
Program  (ATP),  its  organization,  its 
budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  International  Panel  on  Funding  R&D 
Projects,  a  Competition  Update  and 
Program  Evaluation  Methods  (Tool  Kit). 
Discussions  scheduled  to  begin  at  9  a.m. 
and  to  end  at  10  a.m.  and  to  begin  at 
2:40  p.m.  and  to  end  at  3:45  p.m.  on 
March  11.  2003.  on  ATP  budget  issues 
will  be  closed.  All  visitors  to  the 
National  Institute  of  Standards  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Please  submit  your 
name,  time  of  arrival,  email  address  and 
phone  number  to  Carolyn  Peters  no  later 
than  Thursday.  March  6.  2003.  and  she 
will  provide  you  with  instructions  for 
admittance.  Ms.  Peters's  email  address 
is  carolyn.peters@nist.gov  and  her 
phone  number  is  301/975-5607. 
DATES:  The  meeting  will  convene  March 
11,  2003.  at  9  a.m.  and  will  adjourn  at 
3:45  p.m.  on  March  11.  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Administration  Building, 


Lecture  Room  B,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  J.  Peters,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  Maryland  20899-1004. 
telephone  number  (301)  975-5607. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  19,  2003,  that  portions  of  the 
meeting  of  the  Advanced  Technology 
Program  Advisory  Conunittee  which 
involve  discussion  of  proposed  funding 
of  the  Advanced  Technology  Program 
-may  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B),  because  that 
portion  will  divulge  matters  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions. 

Dated:  February  20,  2003. 
Karen  H.  Brown, 
Dep  u  ty  Director. 

(FR  Doc.  03-4745  Filed  2-27-03;  8:45  am] 
BILUNG  COOE  3510-13-^ 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
information  Security  and  Privacy 
Advisory  Board  (Formerly  the 
Computer  System  Security  and  Privacy 
Advisory  Board) 

agency:  National  Institute  of  Standards 
and  Technology,  DOC. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  App.. 
notice  is  hereby  given  that  the 
Information  Security  and  Privacy 
Advisory  Board  (ISPAB)  (formerly 
known  as  the  Computer  System  Security 
and  Privacy  Advisory  Board  (CSSPAB)) 
will  meet  Tuesday.  March  11,  2003, 
from  8:30  a.m.  until  5  p.m.,  Wednesday. 
March  12,  2003.  from  8:30  a.m.  until  5 
p.m.  £uid  on  Thursday.  March  13.  from 
8:30  a.m.  until  2  p.m.  All  sessions  will 
be  open  to  the  public.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
and  amended  by  the  Federal 
Information  Security  Management  Act 
of  2002  (Pub,  L.  107-347)  to  advise  the 
Secretary  of  Commerce  and  the  Director 
of  NIST  on  security  and  privacy  issues 
pertaining  to  federal  computer  systems. 
Details  regarding  the  Board's  activities 
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are  available  at  http://csTC.nist.gov/ 

csspab/. 

dates:  The  meeting  will  be  held  on 

March  11.  2003.  from  8:30  a.m.  until  5 

p.m..  March  12.  2003,  from  8:30  a.m. 

until  5  p.m..  and  March  13,  2003.  from 

8:30  a.m.  until  2  p.m. 

addresses:  The  meeting  will  take  place 

at  the  Bethesda  Hyatt  Regency  Hotel, 

7400  Wisconsin  Avenue  (One  Bethesda 

Metro  Center),  Bethesda.  MD  20814. 

Agenda 

— Welcome  ^d  Overview 

—ISPAB  Work  Plan  Updates 

— Development  of  E-Authentication 

Panel  Agenda 
— NIST  Information  Technology 

Laboratory  Briefings 
— Update  by  OMB  on  Privacy  and 

Security  Issues 
— Briefing  on  Agency  GPEA 

Implementation 
— Update  on  USPS  Business  Impact 

Assessment  Project 
— Agenda  Development  for  June  2003 

ISPAB  Meeting 
— Wrap-Up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  niunber  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  ISPAB  Secretariat. 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
March  7,  2003.  Approximately  15  seats 
will  be  available  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Hash,  Board  Secretariat, 
Information  Technobgy  Laboratory. 
National  Institute  of  Standards  and 
Technology.  100  Bureau  Drive.  Stop 
8930,  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-3357. 

Dated:  February  2g,  2003. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  03-4744  Filed  2-27-03;  8:45  am) 
BILLING  CODE  3510-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022003C] 

International  Whaling  Commission; 
Call  for  Nominations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  NationalOceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Request  for  nominations. 

SUMMARY:  This  notice  is  a  call  for 
nominees  for  the  U.S.  Delegation  to  the 
June  2003  International  Whaling 
Commission  (IWC)  annual  meeting. 
DATES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
must  be  received  by  April  2,  2003. 
ADDRESSES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
should  be  addressed  to  RoUand 
Schmitten,  U.S.  Coimnissioner  to  the 
IWC.  and  sent  via  post  to:  Chris  Yates, 
13727,  Office  of  Protected  Resoiuces, 
National  Marine  Fisheries  Service.  1315 
East  West  Highway.  Silver  Spring,  MD 
20910.  Prospective  Congressional 
advisors  to  the  delegation  should 
contact  the  Department  of  State  directly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates.  301-713-2322,  Extension 
114. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  imder 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  The  U.S. 
commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  by  the 
Department  of  State,  the  Department  of 
the  Interior.  Marine  Mammal 
Commission,  and  by  other  agencies.  The 
non-federal  representative(s)  selected  as 
a  result  of  this  nomination  process 
is(are)  responsible  for  providing  input 
and  reconunendations  to  the  U.S.  IWC 
Commissioner  representing  the 
positions  of  non-governmental 
organizations. 

The  IWC  is  hosting  its  55th  aimual 
meeting  from  June  16-19,  2003,  in 
Berlin,  Germany. 

Dated:  February  20,  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-4685  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  3510-22-S  , 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  022403A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetiiig. 


summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Law  Enforcement 

Advisory  Panel  (LEAP). 

DATES:  The  meeting  will  be  held  on 

Tuesday,  March  18,  2003,  from  1  to  5 

p.m. 

ADDRESSES:  This  meeting  will  be  held  at 

the  Marriott's  Grand  Hotel,  One  Grand 

Boulevard.  Point  Clear.  AL;  telephone: 

251-928-9201. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil.  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  LEAP 
will  convene  to  review  an  Options 
Paper  for  Amendment  13  to  the  Sluimp 
Fishery  Management  Plan  (FMP)  that 
includes  alternatives  to  improve  the 
bycatch  reporting  methodology  and  to 
further  reduce  bycatch  from  shrimp 
trawling.  The  LEAP  vvill  also  review  an 
Options  Paper  for  Amendment  18  to  the  ' 
Reef  Fish  FMP  that  includes  a  variety  of 
options  including:  changes  to  the 
allowable  gear,  gear  and  fishery 
endorsements,  vessel  monitoring 
systems,  permit  reductions,  closed 
areas,  closed  seasons,  and  rebuilding 
plans  for  some  overfished  species.  An 
Options  Paper  for  Amendment  21  to  the 
Reef  Fish  FMP  that  includes  alternatives 
for  maintaining,  eliminating,  or 
modifying  the  ciurent  marine  reserves 
known  as  the  Madison-Swanson  and 
Steamboat  Lumps  sites  off  the  west 
coast  of  Florida  will  also  be  reviewed  by 
the  LEAP.  The  LEAP  will  discuss  a 
prelimina^  Scoping  Paper  for 
Amendment  15  to  the  Coastal  Migrator}' 
Pelagics  FMP  that  will  look  at  possibly 
adding  additional  species  to  the  FMP  or 
its  management  unit,  prohibition  of 
recreational  sales,  bag  and  size  limits  for 
cobia,  and  a  standardized  bycatch 
reporting  methodology.  Other  items  to 
be  considered  by  the  LEAP  include 
penalties  for  Magnuson-Stevens  Fishery 
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Conservation  and  Management  Act 
(Magmison-Stevens  Act)  violations  and 
the  current  status  of  regulatory  actions 
that  have  previously  been  submitted  for 
approval  by  NMFS. 

The  LEAP  consists  of  principal  law 
enforcement  officers  in  each  of  the  Gulf 
states  as  well  as  NMFS,  the  U.S.  Coast 
Guard,  and  NOAA's  General  Counsel.  A 
copy  of  the  agenda  and  related  materials 
can  be  obtained  by  calling  the  Council 
office  at  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  {see 
ADDRESSES)  by  March  11.  2003. 

Dated:  February  24,  2003. 

Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(PR  Doc.  03-4683  Filed  2-27-03:  8:45  am) 

BILUNG  CODE  3$1(K22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  022403B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Herring  Oversight  Committee  and 
Advisory  Panel  in  March  2003,  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic 
zone.  Recommendations  from  these 
groups  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meetings  will  be  held  on 
March  19,  2003,  and  March  25,  2003. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  dates,  times,  locations  and 
agendas. 

ADDRESSES:  The  meetings  will  be  held 
in  Portland,  ME,  and  Danvers,  MA. 

Council  address:  50  Water  Street,  Mill 
2,  Newlwryport,  MA,  01950. 
FOR  FURniER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
978-465-0492. 
SUPPLEMENTARY  INFORMATION: 


Meeting  Dates,  Times,  Locations  and 
Agendas 

On  Wednesday,  March  19,  2003,  the 
Herring  Advisory  Panel  Meeting  will 
meet  at  10  a.m.  at  the  Holiday  Inn  by  the 
Bay,  88  Spring  Street,  Portland,  ME 
04101;  telephone:  207-775-2311.  The 
Panel  will  review  results  of  the 
Transboundary  Resource  Assessment 
Committee  (TRAC)  assessment  of  the 
herring  resource.  They  will  identify 
issues  for  inclusion  in  the  scoping 
document  for  Amendment  2  to  the 
Herring  Fishery  Management  Plan 
(FMP).  (Amendment  1  will  address 
Essential  Fish  Habitat  (EFH)  issues ' 
separately.)  They  will  also  review  a 
timeline  for  preparation  of  annual 
specifications  and  Amendment  2 
development. 

On  Tuesday.  March  25,  2003,  the 
Herring  Oversight  Committee  Meeting 
will  meet  at  9:30  a.m.  at  the  Sheraton 
Femcroft.  50  Femcroft  Road,  Danvers, 
MA,  01923;  telephone:  978-777-2500. 
The  oversight  committee  will  review 
results  of  the  TRAC  assessment  of  the 
herring  resource.  They  will  finalize  a 
list  of  issues  to  be  included  in  the 
scoping  document  for  Amendment  2  to 
the  Herring  FMP  (Amendment  1  will 
address  EFH  issues  separately).  They 
will  also  discuss  the  timeline  and 
location  of  the  Amendment  2  scoping 
meetings.  They  will  review  timeline  for 
preparation  of  annual  specifications  arid 
Amendment  2  development. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  come 
before  these  groups  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  thafc  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery.Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  actions  to  address  such 
emergencies. 

Special  Accommodations 

These  meetings  cue  physically 
accessible  to  people  with  disabilities. 
Requests  for  special  accommodations, 
sign  language  interpretation,  or  other 
auxiliary  aids  should  be  directed  to  Paul 
).  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  February  24.  2003. 
Theophilus  R.  Brainerd,  ' 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-4684  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric   . 
Administration 

[I.D.  021 4030] 

Marine  Mammals;  File  No.  559-1442 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Salvatore  Cerchio,  Department  of 
Biology  and  Museimi  of  Zoology,  1109 
Geddes  Ave.  University  of  Michigan, 
Ann  Arbor,  Michigan  48109-1079,  has 
been  issued  an  amendment  to  scientific 
research  Permit  No.  559-144200  to 
extend  the  expiration  date  through  June 
30,  2003. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  re-view 
upon  written  request  or  by  appointment 
in  the-foUowing  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  209 JO;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  50  CFR  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  provisions  of  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  parts  222-226), 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the* 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 
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Dated:  February  24,  2003. 
Stephen  L.  Leathery, 

Chief  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-4686  Filed  2-27-03;  8:45  ami 
BILLING  CODE  3510-2^-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  021303B] 

Marine  Mammals;  File  No.  782-1694-00 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
National  Marine  Mammal  Laboratory, 
Alaska  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE,  Bin  C15700, 
Seattle,  Washington  98115-0070, 
[Principal  Investigator:  Dr.  Sue  Moore, 
Director],  has  been  issued  a  permit  to 
collect,  import/export  species  from 
marine  mammals  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  aippointment 
(see  SUPPLEMENTARY  INFORMATION). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Amy  Sloan  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
October  10,  2002,  notice  was  published 
in  the  Federal  Register  (67  FR  63079) 
that  a  request  for  a  scientific  research 
permit  to  take  to  take  an  unlimited 
number  of  specimens  fi-om  species  of 
the  Orders  Cetacea  and  Pinnipedia  had 
been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.).  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226),  and  the  Fur  Seal 
Act  of  1966,  as  amended  (16  U.S.C.  1151 
et  seq.). 

The  Permit  authorizes  the  Holder  to 
collect,  acquire,  analyze,  archive, 
import/export,  re-import,  and  re-export 
(worldwide),  unlimited  numbers  and 
kinds  of  specimens  bom  dead  marine 


mammed  and  endangered  or  threatened 
species  of  the  Orders  Cetacea  and 
Pinnipedia  for  research  purposes. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Assistant  Regional  Administrator  for 
Protected  Resources,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE,  BIN 
C15700,  Bldg.  1,  Seattle,  WA  98115- 
0700;  phone  (206)  526-6150;  fax  (206) 
526-6426; 

.    Assistant  Regional  Administrator  for 
Protected  Resources,  Alaska  Region, 
NMFS,  PO  Box  21668,  Juneau,  AK 
99802-1668;  phone  (907) 586-7235;  fax 
(907) 586-7012; 

Assistant  Regional  Administrator  for 
Protected  Resources,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802-4213; 
phone  (562)  980-4020;  fax  (562)  980- 
4027; 

Coordinator.  Pacific  Islands  Area 
Office,  NMFS,  1601  Kapiolani  Blvd., 
Suite  1110,  Honolulu,  HI  96814-4700; 
phone  (808)  973-2935;  fax  (808)  973- 

2941; 

Assistant  Regional  Administrator  for 
Protected  Resovu-ces,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298;  phone 
(508)  281-9346;  fax  (508)  281-9371;  and 

Assistant  Regional  Administrator  for 
Protectfed  Resources,  Southeast  Region, 
NMFS,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702-2432; 
phone  (813)  570-5301;  fax  (813)  570- 
5517. 

Dated:  February  21,  2003. 
Stephen  L.  Leathery, 

Chief  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-4687  Filed  2-27-03;  8:45  am] 
BOUNO  CXWE  3S10-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 


action:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  wiA  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensuje  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,-  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
Presidential  Freedom  Scholarship 
Application.  Copies  of  the  information 
collection  request  cjm  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  April  29,  2003. 
ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Attn.  Amiko 
Matsumoto,  Program  Coordinator,  Learn 
and'Serve  America,  1201  New  York 
Avenue,  NW..  Washington,  DC,  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amiko  Matsumoto,  (202)  606-5000,  ext. 
556,  or  at  amatsumoto@cns.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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I.  Background 

The  Presidential  Freedom  Scholarship 
program  recognizes  high  school  juniors 
and  seniors  for  outstanding  leadership 
in  service.  Each  high  school  in  the 
United  States  may  award  up  to  two 
recipients  with  a  $1,000  scholarship  for 
college:  Five  hundred  dollars  ($500)  is 
funded  from  the  Corporation's  National 
Service  Trust,  and  the  remaining  $500  is 
secured  locally  from  civic  groups,  local 
business,  and  other  community  based 
organizations. 

While  the  selection  of  the  recipients 
is  made  by  the  high  school,  the 
principal  must  complete  an  application 
in  order  for  the  Corporation  to  release 
the  funds  in  the.  form  of  a  check  made 
out  to  the  student  and  the  college  that 
he/she  is  planning  to  attend.  The 
application  may  be  completed  either  in 
paper  or  online  form. 

II.  Current  Action 

The  Corporation  is  seeking  public 
comment  for  approval  of  the 
Presidential  Freedom  Scholarship 
Application  which  will  be  used  by  high 
school  principals  to  nominate  high 
school  juniors  and  seniors  for  this 
scholarship. 

Type  of  Review:  New  information 
collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Presidential  Freedom 
Scholarship  Application. 

•  OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  High  School 
Principals  and/or  guidance  counselors. 

Total  Respondents:  7,000. 

Frequency:  Annually. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  3,500 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  24,  2003. 
Amy  Cohen, 

Director,  Learn  and  Serve  America. 
[FR  Doc.  03-4659  Filed  2-27-03;  8:45  am) 
BILUNG  COOe  60SO-SS-P 


CORPORATION  FOR  NATIONAL  AND 

COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
(44  U.S.C.  Chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service,  Amy  Cohen,  at 
(202)  606-5000,  extension  484, 
(ACohen@cns.gov);  (TTY/TDD)  at  (202) 
606-5256  between  the  hours  of  9  a.m. 
and  4  p.m.  Eastern  Standard  Time, 
Monday  through  Friday.     ' 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10235,  Attn:  Ms.  Fumie 
Yokota,  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service,  Washington,  DC 
20503,  within  30  days  from  the  date  of 
publication  in  this  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The  OMB 
is  particularly  interested  in  comments 
which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Corporation's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submissions 
of  responses. 

Description 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 


the  narrative  portion  of  the  application 
instructions  entitled: 

a.  Learn  and  Serve  America:  Higher 
Education  Application  Instructions;  and 

b.  Learn  and  Serve  America:  School 
and  Community-Based  Program 
Application  Instructions. 

The  Corporation  publishes 
application  guidelines  and  notices  of 
funding  availability  that  include 
information  about  the  funding  and 
requirements.  The  application 
instructions  provide  the  information, 
instructions  and  forms  that  potential 
applicants  need  to  complete  an 
application  to  the  Corporation  for 
funding. 

The  Corporation  has  recently 
developed  an  electronic  grants 
management  system  that  meets  the 
requirements  of  Public  Law  106-107.  As 
part  of  the  development  process,  the 
Corporation  is  redesigning  its 
application  forms  and  instructions  to 
reflect  the  electronic  system  design. 

Part! 

Type  of  Review:  Revised  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Learn  and  Serve  America  Higher 
Education  Application  Instructions. 

OMB  Number:  3045-0046. , 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  400  respondents. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  Six  (6) 
hours. 

Estimated  Total  Burden  Hours:  2,400 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Partn 

Type  of  Review:  Revised  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Learn  and  Serve  America 
School  and  Community-Based  Program 
Application  Instructions. 

OMB  Number:  3045-0045. 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  225  respondents. 

Frequency:  Annually. 

Average  Time  Per  Response:  Ten  (10) 
hours. 

Estimated  Total  Burden  Hours:  2,250 
hovas. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 
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Dated:  February  25,  2003. 
Amy  Cohen,  ' 

Director,  Learn  and  Serve  America. 

(FR  Doc.  03-4795  Filed  2-27-03;  8:45  am] 

BILLING  CODE  6050-«$-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meetings. 


summary:  The  Defense  Science  Board 
Task  Force  on  Joint  Experimentation 
will  meet  in  closed  session  on  March  7, 
2003,  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Arlington,  VA.  This 
Task  Force  will  examine  joint 
experimentation  programs  and  activities 
and  will  recommend  ways  to  enhance 
the  contributions  of  joint 
experimentation  to  transformation. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  the  Joint  Forces 
Command's  program  of  joint 
experimentation  and  recommend  steps 
to  enhance  its  value  by  examining  the 
goals,  process  and  substance  of  the 
experimentation  program,  to  include: 
Creating  an  environment  that  fosters 
innovation  and  learning;  collecting, 
analyzing,  interpreting,  vetting  and 
disseminating  data;  engaging  the 
Services,  other  Commands,  key  U.S. 
government  agencies  and  allies;  and 
developing  and  using  models, 
simulations  and  other  tools.  In  addition, 
the  Task  Force  will  review  the  recently 
completed  Millennium  Challenge  02  to 
identify  insights  and  opportimities  that 
may  not  have  been  focused  on  by  those 
closer  to  the  activity. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c){l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  February  14.  2003. 
Patricia  L.  Toppings, 
Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-4790  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Unmanned  Aerial 
Vehicles  (UAV)  and  Uninhabited 
Combat  Aerial  Vehicles  (UCAV)  will 
meet  in  closed  session  on  February  27- 
28,  2003,  and  March  27-28,  2003,  at 
Strategic  Analysis  bic,  3601  Wilson 
Boulevard,  Arlington,  VA.  The  Task 
Force  will  review  UAV/UCAV  systems 
with  special  emphasis  on  affordability 
and  increasing  costs,  interoperability 
disconnects,  communications 
architectures  to  include  bandwidth  and 
redundancy,  accident  rates,  operational 
control  in  both  FAA  airspace  and 
military  restricted  airspace, 
survivability,  military  utility  analysis, 
and  management  approaches. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  identify  principal 
impediments  to  full  and  rapid 
exploitation  of  the  joint  wsurfighting 
potential  of  UAV  and  UCAV  systems 
and,  further,  recommend  how  these 
constraints  might  be  mitigated  or 
removed. 

In  accordance  with  section  19(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c){l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Due  to  critical  mission  requirements 
and  scheduling  conflicts,  there  is 
insufficient  time  to  provide  timely 
notice  required  by  section  19(a)(2)  of  the 
Federal  Advisory  Committee  Act  ^d 
Subsection  101-6.1015(b)  of  the  GSA 
Final  Rule  on  Federal  Advisory 
Committee  Management,  41  CFR  part 
101-6,  which  further  requires 
publication  at  least  15  calendar  days 
prior  to  a  Task  Force  meeting. 

Dated:  February  14.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-4791  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Army 

Army  Educational  Advisory  Committee 

agency:  Department  of  the  Army.  DoD. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  I), 
announcement  is  made  of  the  following 
Conmiittee  meeting: 

Name  of  Committee:  U.S.  Army  War 
College  (USAWC)  Subconmiittee  of  the 
Army  Education  Advisory  Committee. 

Dates  of  Meeting:  April  3  &  4,  2003. 

Place:  Command  Conference  Room, 
Root  Hall,  USAWC.  Carlisle  Barracks, 
Pennsylvania. 

Time;  8:30  a.m.-5  p.m. 

Proposed  Agenda:  Review  minutes  of 
previous  annual  meeting  and  open  old 
business  for  discussion;  updated 
briefings  and  new  business;  discussions 
with  Commandant  and  selected  faculty; 
examine  academic  and  facility  issues  in 
conjunction  with  transformation;  re- 
assess resident  and  distance  programs, 
highlight  and  discuss  plans  for  the 
Process  for  Accreditation  of  Joint 
Education  (PAGE)  2004;  Subcommittee 
reports  on  charter  and  membership 
issues  and  educational  policy, 
advancement,  and  fundraising  issues; 
propose  new  strategies  and 
recommendations  that  will  guarantee 
compliance  with  regional  accreditation 
standards,  insure  a  successful  PAGE, 
and  continue  the  momentiun  of  federal 
accreditation  and  institutional  progress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Kevin  T.  Connelly,  Director  of 
Joint  Education.  Department  of 
Academic  Affairs,  U.S.  Army  War 
College,  Carlisle  Barracks,  Pennsylvania 
17013,  or  telephone  (717)  245-3907. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
Committee  after  receiving  advance 
approval  to  do  so.  To  request  approval 
to  attend,  participate,  or  submit,  you 
.  must  contact  Colonel  Kevin  T.  Connelly 
not  later  than  March  17.  2003.  at  the 
above  address  or  phone  number 

Kevin  T.  Connelly, 

Colonel.  U.S.  Army.  Designated  Federal 

Official. 

(FR  Doc.  03-4403  Filed  2-27-03;  8:45  am) 

BILUNG  CODE  3710-OS-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards 
Membership 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 

EFFECTIVE  DATE:  February  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army  Pentagon, 
Washington,  DC  20310-0111. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Headquarters,  U.S. 
Army  Materiel  Command  are: 

1.  Major  General  William  H.  Russ, 
Commanding  General, 
Communications-Electronics  Command. 

2.  Mr.  Michael  Parker,  Deputy  to  the 
Commander,  U.S.  Army  Soldier  and 
Biological  Chemical  Command. 

3.  Ms.  Marlene  Cruze,  Executive 
Director,  Acquisition  Center,  U.S.  Army 
Aviation  and  Missile  Command. 

4.  Dr.  N.  Radhakrishnan,  Director. 
Computational  and  Information 
Sciences  Directorate,  U.S.  Army 
Research  Laboratory. 

5.  Major  General  Larry  J.  Dodgen, 
Commanding  General,  US.  Army 
Aviation  and  Missile  Command. 

6.  Mr.  Victor  Ferlise,  Deputy  to  the 
Commander,  U.S.  Army 
Communications-Electronics  Command. 

7.  Dr.  Robin  Keesee,  Director  Human 
Research  and  Engineering  Directorate, 
U.S.  Army  Research  Laboratory. 

8.  Mr.  Vemula  Rao,  Vice  President  for 
Customer  Engineering,  Tank- 
Automotive  Research,  Development  and 
Engineering  Center. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-4787  Filed  2-27-03:  8:45  am) 

BILUNa  COOC  3710-IW-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Cancellation  of  the  Notice  of  Intent  To 
Prepare  a  Supplemental  Environmental 
Impact  Statement  to  the  Central  and 
Southern  Florida  Project 
Comprehensive  Review  Study 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement  on  the  Water  Preserve 
Areas  Feasibility  Study 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 

ACTION:  Notice;  cancellation. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  hereby  cancels 
its  notice  of  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  to  the  Central  and 
Southern  Florida  Project  (C&SF) 
Comprehensive  Review  Study 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement  on  the  Water  Preserve  Areas 
(WPA)  Feasibility  Study,  as  published 
in  the  Federal  Register,  July  11,  2000 
(64  FR  42681). 

The  cancellation  is  necessitated  in 
order  to  resolve  outstanding  issues 
relating  to  the:  (1)  Plan  Formulation 
Process — Programmatic  Regulations;  (2) 
Quantification  of  Plan  Benefits;  (3) 
Project  Sequencing;  (4)  Water  Supply/ 
Savings  Clause;  and  (5)  Water 
Reservations  and  Allocations. 
Subsequently,  the  fourteen  components 
comprising  the  WPA  Feasibility  Study 
and  Special  Project  Implementation 
Report  (SPIR)  will  be  condensed  into 
nine  separate,  stand-alone  Project 
Implementation  Reports  (PIR),  that  will 
more  effectively  consider  sequencing, 
project  benefits,  Water  Resources 
Development  Act  2000,  and 
authorization. 

Environmental  documentation  will  be 
prepared  and  coordinated  in 
conjunction  with  each  of  the  proposed 
PIR  actions.  The  public  will  be  notified 
of  forthcoming  public  hearing  dates, 
location,  time,  and  comment  period 
expiration  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  can  be  forwarded  to  Mr.  Brad 
Tarr.  Environmental  Branch,  Planning 
Division,  Jacksonville  District,  Corps  of 
Engineers,  Post  Office  Box  4970, 
Jacksonville,  Florida  32232-0019, 
Phone:  904-232-3582. 

SUPPLEMENTARY  INFORMATKW4:  None. 


Dated:  February  13,  2003. 
James  C.  Duck, 
Chief,  Planning  Division. 
IFR  Doc.  03-4786  Filed  2-27-03;  8:45  am] 
BILLING  CODE  3410-AJ-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  . 
31.2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.  WittenbeTg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  February  25,  2003. 
Jolin  0.  Tressler.  Leader, 

Regulatory  Management  Group,  Office  of  the 
Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension  of  a  currently 
approved  collection. 

Title:  Migrant  Education  Program  (MEP) 
Proposed  Regulations,  Sections  200.83, 
200.84,  and  200.88  (KA). 

Frequency:  Biennially,  Other:  One  time. 

Affected  Public:  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  43. 
Burden  Hours:  19925. 

Abstract:  §200.83  of  the  regulations  for 
Title  I,  Part  C  establish  the  minimum 
requirements  an  SEA  must  meet  for 
development  of  a  comprehensive  needs 
assessment  and  plan  for  service  delivery  as 
required  under  Section  1306(b)  of  the 
Elementary  and  Secondary  Education  Act 
(ESEA),  as  amended  (Pub.  L.  107-110). 
§200.84  of  the  regulations  establish  the 
minimum  requirements  the  SEA  must  meet 
to  implement  the  program  evaluation 
required  under  Section  1304(c  )(2)  of  ESEA. 
§200.88  of  the  regulations  clarify  that,  for  the 
purposes  of  the  MEP,  only  "supplemental" 
Slate  or  local  funds  that  are  used  for 
programs  specifically  designed  to  meet  the 
unique  needs  of  migratory  children  can  be 
excluded  internls  of  determining  compliance 
with  the  "comparability"  and  "supplement, 
not  supplant"  provisions  of  the  statute. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  directed  to 
her  e-mail  address  Vivian.Reese@ed.gov. 
Requests  may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  his  e-mail 
address  Joe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a  currently 
approved  collection. 

Title:  Federal  Perkins/NDSL  Loan 
Assignment  Form  (JS). 

Frequency:  On  Occasion. 

Affected  Public:  Not-for-profit  institutions 
(primary);  Businesses  or  other  fbr-profit 
(primary);  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21262; 
Burden  Hours:  8505. 

Abstract:  This  form  is  used  to  collect 
pertinent  data  regarding  student  loans  from 
institutions  participating  in  the  Federal 
Perkins  Loan  Program.  The  Perkins 
Assignment  Form  serves  as  the  transmittal 
document  in  the  assignment  of  such  loans  to 
the  Federal  government. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 


Education,  400  Maryland  Avenue,  SW,  Room 
4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  directed  to 
her  e-mail  address  ViVion.fleese@ed.gov. 
Requests  may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  his  e-mail 
address  Joe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  The  Evaluation  of  Exchange. 
Language,  International  and  Area  Studies 
(EELIAS),  NRC.  FLAS,  IIPP.  UISFUL,  BIE. 
CIBE,  AORC,  Language  Resource  Centers 
(LRC).  International  Studies  and  Research 
(IRS).  Fulbright-Hays  Faculty  Research 
Abroad  (FRA),  Fulbright-Hays  Doctoral 
Dissertation  Research  Abroad  (DDRA), 
Fulbright-Hays  Seminars  Abroad  (SA), 
Fulbright-Hays  Group  Projects  Abroad  (GPA), 
and  the  Technology  Iimovation  and 
Cooperation  for  Foreign  Information  Access 
(TICFIA)  programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,595; 
Burden  Hours:  30,770. 

Abstmct:  LRC,  IRS,  FRA,  DDRA,  SA,  GPA. 
and  TICFIA  are  being  added  for  clearance  to 
the  system  that  already  contains  seven  other 
programs.  Information  collection  assist 
International  Education  and  Graduate 
Programs  Services  (lEGPS)  in  meeting 
program  planning  and  evaluation 
requirements.  Program  officers  require 
performance  information  to  justify 
continuation  funding,  and  grantees  use  this 
information  for  self  evaluations  and  to 
request  continuation  funding  from  the 
Department  of  Education. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW.  Room 
4050.  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  vivian_reese@ed.gov.  Requests  may 
also  be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at  his  e-mail 
address  Joe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay.  Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  03-4748  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Guidance  on  Constitutionally 
Protected  Prayer  in  Public  Elementary 
and  Secondary  Schools 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  availability. 

summary:  As  required  by  section  9524 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
die  No  Child  Left  Behind  Act  of  2001 
(NCLB),  the  Secretary  of  Education  on 
February  7,  2003,  issued  guidance  on 
constitutionally  protected  prayer  in 
public  elementary  and  secondary 
schools.  The  purpose  of  this  guidance  is 
to  provide  State  educational  agencies 
(SEAs),  local  educational  agencies 
(LEAs),  and  the  public  with  information 
on  this  important  topic.  The  guidance 
also  sets  forth  and  explains  the 
responsibilities  of  SEAs  and  LEAs  with 
respect  to  this  aspect  of  the  NCLB.  This 
guidance  is  set  forth  in  the  appendix  to 
this  notice. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Jeanette  Lim.  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Washington,  DC  20202-2241. 
Telephone:  (202)  401-0113.  Information 
on  this  guidance  is  available  on  the 
Internet  through  the  Department  of 
Education's  Web  site  at:  http:// 
www.ed.gov/inits/religionandschools/. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATK)N:  As  a 
condition  of  receiving  funds  under  the 
Elementary  and  Secondary  Education 
Act,  an  LEA  must  certify  in  writing  to 
its  SEA  that  it  has  no  policy  that 
prevents,  or  otherwise  denies 
participation  in,  constitutionally 
protected  prayer  in  public  schools  as  set 
forth  in  this  guidance. 

The  guidance  clarifies  the  rights  of 
students  to  pray  in  public  schools.  As 
stated  in  the  guidance,  "*  *   *  the  First 
Amendment  forbids  religious  activity 
that  is  sponsored  by  the  government  but 
protects  religious  activity  that  is 
initiated  by  private  individuals"  such  as 
students.  Therefore,  "(ajmong  other 
things,  students  may  read  their  Bibles  or 
other  scriptures,  say  grace  before  meals, 
and  pray  or  study  religious  materials 
with  fellow  students  during  recess,  the 
lunch  hour,  or  other  noninstructional 
time  to  the  same  extent  that  they  may 
engage  in  nonreligious  activities." 
Public  schools  should  not  be  hostile  to 
the  religious  rights  of  their  students  and 
their  families. 
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At  the  same  time,  school  officials  may 
not  "compel  students  to  participate  in 
prayer  or  other  religious  activities."  Nor 
may  teachers,  school  administrators^ 
and  other  school  employees,  when 
acting  in  their  official  capacities  as 
representatives  of  the  State,  encourage 
or  discourage  prayer  or  actively 
participate  in  those  activities  with 
students. 

Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  iviwv.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Authority:  20  U.S.C.  7904). 
Dated:  February  24.  2003. 
Rod  Paige, 

Secretary  of  Education. 

Appendix — Guidance  on 
Constitutionally  Protected  Prayer  In 
Public  Elementary  and  Secondary 
Schools— February  7,  2003 

Introducition 

Section  9524  of  the  Elementary  and 
Secondary  Education  Act  ("ESEA")  of  1965, 
as  amended  by  the  No  Child  Left  Behind  Act 
of  2001,  requires  the  Secretary  to  issue  . 
guidance  on  constitutionally  protected  prayer 
in  public  elementary  and  secondary  schools. 
In  addition,  section  9524  requires  that,  as  a 
condition  of  receiving  ESEA  funds,  a  local 
educational  agency  ("LEA")  must  certify  in 
writing  to  its  State  educational  agency 
("SEA")  that  it  has  no  policy  that  prevents, 
or  otherwise  denies  participation  in, 
constitutionally  protected  prayer  in  public 
schools  as  set  forth  in  this  guidance. 

'The  purpose  of  this  guidance  is  to  provide 
SEAs.  LEAs,  and  the  public  with  information 
on  the  current  state  of  the  law  concerning 
constitutionally  protected  prayer  in  the 
public  schools,  and  thus  to  clarify  the  extent 
to  which  prayer  in  public  schools  is  legally 
protected.  This  guidance  also  sets  forth  the 
responsibilities  of  SEAs  and  LEAs  with 
respect  to  Section  9524  of  the  ESEA.  As 
required  by  the  Act,  this  guidance  has  been 
jointly  approved  by  the  Office  of  the  General 
Counsel  in  the  Department  of  Education  and 
the  Office  of  Legal  Counsel  in  the  Department 
of  Justice  as  reflecting  the  current  state  of  the 


law.  It  will  be  made  available  on  the  Internet 
through  the  Department  of  Education's  Web 
site  (wTviv.ed.gov).  The  guidance  will  be 
updated  on  a  biennial  basis,  t>eginning  in 
September  2004.  and  provided  to  SEAs, 
LEAs.  and  the  public. 

The  Section  9524  Certification  Process 

In  order  to  receive  funds  under  the  ESEA, 
an  LEA  must  certify  in  writing  to  its  SEA  that 
no  policy  of  the  LEA  prevents,  or  otherwise 
denies  participation  in, .constitutionally 
protected  prayer  in  public  elementary  and 
secondary  schools  as  set  forth  in  this 
guidance.  An  LEA  must  provide  this 
certification  to  the  SEA  by  October  1,  2002. 
and  by  October  1  of  each  subsequent  year 
during  which  the  LEA  participates  in  an 
ESEA  program.  However,  as  a  transitional 
matter,  given  the  timing  of  this  guidance,  the 
initial  certification  must  be  provided  by  an 
LEA  to  the  SEA  by  March  15,  2003. 

The  SEA  should  establish  a  process  by    - 
which  LEAs  may  provide  the  necessary 
certification.  There  is  no  specific  Federal 
form  that  an  LEA  must  use  in  providing  this 
certification  to  its  SEA.  The  certification  may 
be  provided  as  part  of  the  application  process 
for  ESEA  programs,  or  separately,  and  in 
whatever  form  the  SEA  finds  most 
appropriate,  as  long  as  the  certification  is  in 
writing  and  clearly  states  that  the  LEA  has  no 
policy  that  prevents,  or  otherwise  denies 
participation  in,  constitutionally  protected 
prayer  in  public  elementary  and  secondary 
schools  as  set  forth  in  this  guidance. 

By  November  1  of  each  year,  starting  in 
2002.  the  SEA  must  send  to  the  Secretary  a 
list  of  those  LEAs  that  have  not  filed  the 
required  certification  or  against  which 
complaints  have  been  made  to  the  SEA  that 
the  LEA  is  not  in  compliance  with  this 
guidance.  However,  as  a  transitional  matter, 
given  the  timing  of  this  guidance,  the  list 
otherwise  due  November  1,  2002,  must  be 
sent  to  the  Secretary  by  April  15,  2003.  This 
list  should  be  sent  to: 

Office  of  Elementary  and  Secondary 
Education,  Attention:  Jeanette  Lim,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Washington,  DC  20202. 

The  SEA's  submission  should  describe 
what  investigation  or  enforcement  action  the 
SEA  has  initiated  with  respect  to  each  listed 
LEA  and  the  status  of  the  investigation  or 
action.  The  SEA  should  not  send  the  LEA 
certifications  to  the  Secretary,  but  should 
maintain  these  records  in  accordance  with  its 
usual  records  retention  policy. 

Enforcement  of  Section  9524 

LEAs  are  required  to  file  the  certification 
as  a  condition  of  receiving  funds  under  the 
ESEA.  If  an  LEA  fails  to  file  the  required 
certification,  or  files  it  in  bad  faith,  the  SEIA 
should  ensure  compliance  in  accordance 
with  its  regular  enforcement  procedures.  The 
Secretary  considers  an  LEA  to  have  filed  a 
certification  in  bad  faith  if  the  LEA  files  the 
certification  even  though  it  has  a  policy  that 
prevents,  or  otherwise  denies  participation 
in,  constitutionally  protected  prayer  in 
public  elementary  and  secondary  schools  as 
set  forth  in  this  guidance. 

The  General  Education  Provisions  Act 
("GEPA")  authorizes  the  Secretary  to  bring 


enforcement  actions  against  recipients  of 
Federal  education  funds  that  are  not  in 
compliance  with  the  law.  Such  measures 
may  include  withholding  funds  until  the 
recipient  comes  into  compliance.  Section 
9524  provides  the  Secretary  with  specific 
authority  to  issue  and  enforce  orders  with 
respect  to  an  LEA  that  fails  to  provide  the 
required  certification  to  its  SEA  or  files  the 
certification  in  bad  faith. 

Overview  of  Governing  Constitutional 
Principles 

The  relationship  between  religion  and 
government  in  the  United  States  is  governed 
by  the  First  Amendment  to  the  Constitution, 
which  both  prevents  the  government  from 
establishing  religion  and  protects  privately 
initiated  religious  expression  and  activities 
from  government  interference  and 
discrimination.'  The  First  Amendment  thus 
establishes  certain  limits  on  the  conduct  of 
public  school  officials  as  it  relates  to 
religious  activity,  including  prayer. 

The  legal  rules  that  govern  the  issue  of 
constitutionally  protected  prayer  in  the 
public  schools  are  similar  to  those  that 
govern  religious  expression  generally.  Thus, 
in  discussing  the  operation  of  Section  9524 
of  the  ESEA,  this  guidance  sometimes  speaks 
in  terms  of  "religious  expression."  There  are 
a  variety  of  issues  relating  to  religion  in  the 
public  schools,  however,  that  this  guidance 
is  not  intended  to  address. 

The  Supreme  Court  has  repeatedly  held 
that  the  First  Amendment  requires  public 
school  officials  to  be  neutral  in  their 
treatment  of  religion,  showing  neither 
favoritism  toward  nor  hostility  against 
religious  expression  such  as  prayer.^ 
Accordingly,  the  First  Amendment  forbids 
religious  activity  that  is  sponsored  by  the 
government  but  protects  religious  activity 
that  is  initiated  by  private  individuals,  and 
the  line  between  government-sponsored  and 
privately  initiated  religious  expression  is 
vital  to  a  proper  understanding  of  the  First 
Amendment's  scope.  As  the  Court  has 
explained  in  several  cases,  "there  is  a  crucial 
difference  between  government  speech 
endorsing  religion,  which  the  Establishment 
Clause  forbids,  and  private  speech  endorsing 
religion,  which  the  Free  Speech  and  Free 
Exercise  Clauses  protect. "' 

The  Supreme  Court's  decisions  over  the 
past  forty  years  set  forth  principles  that 
distinguish  impermissible  governmental 
religious  speech  from  the  constitutionally 
protected  private  religious  speech  of 
students.  For  example,  teachers  and  other 
public  school  officials  may  not  lead  their 
classes  in  prayer,  devotional  readings  frt>m 
the  Bible,  or  other  religious  activities.^  Nor 
may  school  officials  attempt  to  persuade  or 
compel  students  to  participate  in  prayer  or 
other  religious  activities.^  Such  conduct  is 
"attributable  to  the  State"  and  thus  violates 
the  Establishment  Clause.^ 

Similarly,  public  school  officials  may  not 
themselves  decide  that  prayer  should  be 
included  in  school-sponsored  events.  In  Lee 
v.  WeismanJ  for  example,  the  Supreme  Court 
held  that  public  school  officials  violated  the 
Constitution  in  inviting  a  member  of  the 
clergy  to  deliver  a  prayer  at  a  graduation 
ceremony.  Nor  may  school  officials  grant 
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religious  speakers  preferential  access  to 
public  audiences,  or  otherwise  select  public 
speakers  on  a  basis  that  favors  religious 
speech.  In  Santa  Fe  Independent  School 
District  v.  Doe,^  for  example,  the  Court     ■ 
invalidated  a  school's  football  game  speaker 
policy  on  the  ground  that  it  was  designed  by 
school  officials  to  result  in  pregame  prayer, 
thus  favoring  religious  expression  over 
secular  expression. 

Although  the  Constitution  forbids  public 
school  officials  from  directing  or  favoring 
prayer,  students  do  not  "shed  their 
constitutional  rights  to  freedom  of  speech  or 
expression  at  the  scboolhouse  gate,"^  and  the 
Supreme  Court  has  made  clear  that  "private 
religious  speech,  far  from  being  a  First 
Amendment  orphan,  is  as  fully  protected 
under  the  Free  Speech  Clause  as  secular 
private  expression."'"  Moreover,  not  all 
religious  speech  that  takes  place  in  the  public 
schools  or  at  school-sponsored  events  is 
governmental  speech."  For  example, 
"nothing  in  the  Constitution  *  *  *  prohibits 
any  public  school  student  from  voluntarily 
praying  at  any  time  before,  during,  or  after 
the  schoolday."'^  and  students  may  pray 
with  fellow  students  during  the  school  day 
on  the  same  terms  and  conditions  that  they 
may  engage  in  other  conversation  or  speech. 
Likewise,  local  school  authorities  possess 
substantial  discretion  to  impose  rules  of 
order  and  pedagogical  restrictions  on  student 
activities,"  but  they  may  not  structure  or 
administer  such  rules  to  discriminate  against 
student  prayer  or  religious  speech.  For 
instance,  where  schools  permit  student 
expression  on  the  basis  of  genuinely  neutral 
criteria  and  students  retain  primary  control 
over  the  content  of  their  expression,  the 
speech  of  students  who  choose  to  express 
themselves  through  religious  means  such  as 
prayer  is  not  attributable  to  the  state  and 
therefore  may  not  be  restricted  because  of  its 
religious  content.'*  Student  remarks  are  not 
attributable  to  the  state  simply  because  they 
are  delivered  in  a  public  setting  or  to  a  public 
audience.'*  As  the  Supreme  Court  has 
explained:  "The  proposition  that  schools  do 
not  endorse  everything  they  fail  to  censor  is 
not  complicated,""*  and  the  Constitution 
mandates  neutrality  rather  than  hostility 
toward  privately  initiated  religious 
expression.'^ 

Applying  the  Governing  Principles  in 
Particular  Contexts 

Prayer  During  Noninstnictional  Time 

Students  may  pray  when  not  engaged  in 
school  activities  or  instruction,  subject  to  the 
same  rules  designed  to  prevent  material 
disruption  of  the  educational  program  that 
are  applied  to  other  privately  initiated 
expressive  activities.  Among  other  things, 
students  may  read  their  Bibles  or  other 
scriptures,  say  grace  before  meals,  and  pray 
or  study  religious  materials  with  fellow 
students  during  recess,  the  lunch  hour,  or 
other  non-instructional  time  to  the  same 
extent  that  they  may  engage  in  nonreligious 
activities.  While  school  authorities  may 
impose  rules  of  order  and  pedagogical 
restrictions  on  student  activities,  they  may 
not  discriminate  against  student  prayer  or 
religious  speech  in  applying  such  rules  and 
restrictions. 


Organized  Prayer  Groups  and  Activities 

Students  may  organize  prayer  groups, 
religious  clubs,  and  "see  you  at  the  pole" 
gatherings  before  school  to  the  same  extent 
that  students  are  permitted  to  organize  other 
non-curricular  student  activities  groups. 
Such  groups  must  be  given  the  same  access 
to  school  facilities  for  assembling  as  is  given 
to  other  non-curricular  groups,  without 
discrimination  because  of  the  religious 
content  of  their  expression.  School 
authorities  possess  substantial  discretion 
concerning  whether  to  permit  the  use  of 
school  media  for  student  advertising  or 
announcements  regarding  non-curricular 
activities.  However,  where  student  groups 
that  meet  for  nonreligious  activities  are 
permitted  to  advertise  or  announce  their 
meetings — for  example,  by  advertising  in  a 
student  newspaper,  making  announcements 
on  a  student  activities  bulletin  board  or 
public  address  system,  or  handing  out 
leaflets — school  authorities  may  not 
discriminate  against  groups  who  meet  to 
pray.  School  authorities  may  disclaim 
sponsorship  of  non-curricular  groups  and 
events,  provided  they  administer  such 
disclaimers  in  a  manner  that  neither  favors 
nor  disfavors  groups  that  meet  to  engage  in 
prayer  or  religious  speech. 

Teachers,  Administrators,  and  other  School 
Employees 

When  acting  in  their  official  capacities  as 
representatives  of  the  state,  teachers,  school 
administrators,  and  other  school  employees 
are  prohibited  by  the  Establishment  Clause 
from  encouraging  or  discouraging  prayer,  and 
ftx)m  actively  participating  in  such  activity 
with  students.  Teachers  may.  however,  take 
part  in  religious  activities  where  the  overall 
context  makes  clear  that  they  are  not 
participating  in  their  official  capacities. 
Before  school  or  during  lunch,  for  example, 
teachers  may  meet  with  other  teachers  for 
prayer  or  Bible  study  to  the  same  extent  that 
they  may  engage  in  other  conversation  or 
nonreligious  activities.  Similarly,  teachers 
may  participate  in  their  personal  capacities 
in  privately  sponsored  baccalaureate 
ceremonies. 

Moments  of  Silence 

If  a  school  has  a  "minute  of  silence"  or 
other  quiet  periods  during  the  school  day, 
students  are  free  to  pray  silently,  or  not  to 
pray,  during  these  periods  of  time.  Teachers 
and  other  school  employees  may  neither 
encourage  nor  discourage  students  from 
praying  during  such  time  periods. 

Accommodation  of  Prayer  During 
Instructional  Time 

It  has  long  been  established  that  schools 
have  the  discretion  to  dismiss  students  to  off- 
premises  religious  instruction,  provided  that 
schools  do  not  encourage  or  discourage 
participation  in  such  instruction  or  penalize 
students  for  attending  or  not  attending. 
Similarly,  schools  may  excuse  students  from 
class  to  remove  a  significant  burden  on  their 
religious  exercise,  where  doing  so  would  not 
impose  material  burdens  on  other  students. 
For  example,  it  would  be  lawful  for  schools 
to  excuse  Muslim  students  briefly  from  class 
to  enable  them  to  fulfill  their  religious 
obligations  to  pray  during  Ramadan.. 


Where  school  officials  have  a  practice  of 
excusing  students  from  class  on  the  basis  of 
parents'  requests  for  accommodation  of 
nonreligious  needs,  religiously  motivated 
requests  for  excusal  may  not  be  accorded  less 
favorable  treatment.  In  addition,  in  some 
circumstances,  based  on  Federal  or  State 
constitutional  law  or  pursuant  to  State 
statutes,  schools  may  be  required  to  make 
accommodations  that  relieve  substantial 
burdens  on  students'  religious  exercise. 
School  officials  are  therefore  encouraged  to 
consult  with  their  attorneys  regarding  such 
obligations. 

Religious  Expression  and  Prayer  in  Class 
Assignments 

Students  may  express  their  beliefs  about 
religion  in  homework,  artwork,  and  other 
written  and  oral  assignments  free  from 
discrimination  based  on  the  religious  content 
of  their  submissions.  Such  home  and 
classroom  work  should  be  judged  by  ordinary 
academic  standards  of  substance  and 
relevance  and  against  other  legitimate 
pedagogical  concerns  identified  by  the 
school.  Thus,  if  a  teacher's  assignment 
involves  writing  a  poem,  the  work  of  a 
student  who  submits  a  poem  in  the  form  of 
a  prayer  (for  example,  a  psalm)  should  be 
judged  on  the  basis  of  academic  standards 
(such  as  literary  quality)  and  neither 
penalized  nor  rewarded  on  account  of  its 
religious  content. 

Student  Assemblies  and  Extracurricular 
Events 

Student  speakers  at  student  assemblies  and 
extracurricular  activities  such  as  sporting 
events  may  not  be  selected  on  a  basis  that 
either  favors  or  disfavors  religious  speech. 
Where  student  speakers  are  selected  on  the 
basis  of  genuinely  neutral,  evenhanded    , 
criteria  and  retain  primary  control  over  the^ 
content  of  their  expression,  that  expression  is 
not  attributable  to  the  school  and  therefore 
may  not  be  restricted  because  of  its  religious 
(or  anti-religious)  content.  By  contrast,  where 
school  officials  determine  or  substantially 
control  the  content  of  what  is  expressed, 
such  speech  is  attributable  to  the  school  and 
may  not  include  prayer  or  other  specifipally 
religious  (or  anti-religious)  content.  To  avoid 
any  mistaken  perception  that  a  school 
endorses  student  speech  that  is  not  in  fact 
attributable  to  the  school,  school  officials 
may  make  appropriate,  neutral  disclaimers  to ' 
clarify  that  such  speech  (whether  religious  or 
nonreligious)  is  the  speaker's  and  not  the 
school's. 

Prayer  at  Graduation 
•School  officials  may  not  mandate  or 
organize  prayer  at  graduation  or  select 
speakers  for  such  events  in  a  manner  that 
favors  religious  speech  such  as  prayer.  Where 
students  or  other  private  graduation  speakers 
are  selected  on  the  basis  of  genuinely  neutral, 
evenhanded  criteria  and  retain  primary 
control  over  the  content  of  their  expression, 
however,  that  expression  is  not  attributable 
to  the  school  and  therefore  may  not  be 
restricted  because  of  its  religious  (or  anti- 
religious)  content.  To  avoid  any  mistaken 
perception  that  a  school  endorses  student  or 
other  private  speech  that  is  not  in  fact 
attributable  to  the  school,  school  officials 
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may  make  appropriate,  neutral  disclaimers  to 
clarify  that  such  speech  (whether  religious  or 
nonreligious)  is  the  speaker's  and  not  the 
school's. 

Baccalaureate  Ceremonies 

School  ofFicials  may  not  mandate  or 
organize  religious  ceremonies.  However,  if  a 
school  makes  its  facilities  and  related 
services  available  to  other  private  groups,  it 
must  make  its  facilities  and  services  available 
on  the  same  terms  to  organizers  of  privately 
sponsored  religious  baccalaureate 
ceremonies.  In  addition,  a  school  may 
disclaim  official  endorsement  of  events 
sponsored  by  private  groups,  provided  it 
does  so  in  a  manner  that  neither  favors  nor 
disfavors  groups  that  meet  to  engage  in 
prayer  or  religious  speech. 

Footnotes 

'  The  relevant  portions  of  the  First 
Amendment  provide:  "Congress  shall  make 
no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise 
thereof:  or  abridging  the  freedom  of  speech 
*   *   *"  U.S.  Const,  amend.  I.  The  Supreme 
Court  has  held  that  the  Fourteenth 
Amendment  makes  these  provisions 
applicable  to  all  levels  of  government — 
federal,  state,  and  local — and  to  all  types  of 
governmental  policies  and  activities.  See 
Everson  v.  Board  ofEduc.  330  U.S.  1  (1947): 
Cantwell  v.  Connecticut.  310  U.S.  296  (1940). 

2  See.  e.g..  Everson.  330  U.S.  at  18  (the  First 
Amendment  "requires  the  state  to  be  a 
neutral  in  its  relations  with  groups  of 
religious  believers  and  non-believers;  it  does 
not  require  the  state  to  be  their  adversary. 
State  power  is  no  more  to  be  used  so  as  to 
handicap  religions  than  it  is  to  favor  them"): 
Good  News  Club  v.  Milford  Cent.  Sch..  533 
U.S.  98  (2001). 

'■>  Santa  Fe  Indep.  Sch.  Dist.  v.  Doe.  530 
U.S.  290,  302  (2000)  (quoting  Board  ofEduc. 
V.  Mergens.496  U.S.  226,  250  (1990) 
(plurality  opinion)];  accord  Rosenbergerv. 
Rector  of  Univ.  of  Virginia.  515  U.S.  819.  841 
(1995). 

*Engelv.  Vitale,  370  U.S.  421  (1962) 
(invalidating  state  laws  directing  the  use  of 
prayer  in  public  schools);  School  Dist.  of 
Abington  Twp.  v.  Schempp,  374  U.S.  203 
(1963)  (invalidating  state  laws  and  policies 
requiring  public  schools  to  begin  the  school 
day  with  Bible  readings  and  prayer): 
Mergens.  496  U.S.  at  252  (plurality  opinion) 
(explaining  that  "a  school  may  not  itself  lead 
or  direct  a  religious  club  ").  The  Supre'me 
Court  has  also  held,  however,  that  the  study 
of  the  Bible  or  of  religion,  when  presented 
objectively  as  part  of  a  secular  program  of 
education  [e.g..  in  history  or  literature 
classes),  is  consistent  with  the  First 
Amendment.  See  Schempp,  374  U.S.  at  225. 

'^  See  Lee  v.  Weisman,  505  U.S.  577,  599 
(1992);  see  also  Wallace  v.  faffree.  472  U.S. 
38(1985). 

"  See  Weismon,  505  U.S.  at  587. 

7  505  U.S.  577(1992). 

«  530  U.S.  290  (2000). 

"  Tinker  v.  Des  Moines  Indep.  Cornmunitv 
Sch.  Dist.,  393  U.S.  503,  506  (1969). 

'"  Capitol  Square  Review  &■  Advisory  Bd.  v. 
Pinette,  515  U.S.  753,  760  (1995). 

' '  Santa  Fe.  530  U.S.  at  302  (explaining 
that  "not  every  message"  that  is  "authorized 
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by  a  government  policy  and  take(s|  place  on 
government  property  at  government- 
sponsored  school-related  events"  is  "the 
government's  own"). 

^■^  Santa  Fe.  530  U.S.  at  313. 

' 'For  example,  the  First  Amendment 
permits  public  school  officials  to  review 
student  speeches  for  vulgarity,  lewdness,  or 
sexually  explicit  language.  Bethel  Sch.  Dist. 
v.  Eraser.  478  U.S.  675,  683-86  (1986). 
Without  more,  however,  such  review  does 
not  make  student  speech  attributable  to  the 
state. 

'*  Rosenberger  v.  Rector  of  Univ.  of 
Virginia,  515  U.S.  819  (1995);  Board  ofEduc. 
V.  Mergens,  496  U.S.  226  (1990);  Good  News 
Club  V.  Milford  Cent.  Sch.,  533  U.S.  98 
(2001);  Lamb's  Chapel  v.  Center  Moriches 
Union  Free  Sch.  Dist.,  508  U.S.  384  (1993); 
Widmarv.  Vincent.  454  U.S.  263  (1981); 
Santa  Fe,  530  U.S.  at  .304  n.l5.  In  addition, 
in  circumstances  where  students  are  entitled 
to  pray,  public  schools  may  not  restrict  or 
censor  their  prayers  on  the  ground  that  they 
might  be  deemed  "too  religious"  to  others. 
The  Establishment  Clause  prohibits  state 
officials  from  making  judgments  about  what 
constitutes  an  appropriate  prayer,  and  from 
favoring  or  disfavoring  certain  types  of 
prayers — be  they  "nonsectarian"  and 
"nonproselytizing"  or  the  opposite — over 
others.  See  Engel  v.  Vitale,  370  U.S.  421, 
429-30  (1962)  (explaining  that  "one  of  the 
greatest  dangers  to  the  freedom  of  the 
individual  to  worship  in  his  own  way  lay  in 
the  Government's  placing  its  official  stamp  of 
approval  upon  one  particular  kind  of  prayer 
or  one  particular  form  of  religious  services," 
that  "neither  the  power  nor  the  prestige"  of 
state  officials  may  "be  used  to  control, 
support  or  influence  the  kinds  of  prayer  the 
American  people  can  say,"  and  that  (he  state 
is  "without  power  to  prescribe  by  law  any 
particular  form  of  prayer");  Weisman,  505 
U.S.  at  594. 

*^  Santa  Fe,  530  U.S.  at  302;  Mergens,  496 
U.S.  at  248-50. 

"'Mergens,  496  U.S.  at  250  (plurality 
opinion);  id.  at  260-61  (Kennedy,  J., 
concurring  in  part  and  in  judgment). 

'^Rosenberger.  515  U.S.  at  845-46; 
Mergens.  496  U.S.  at  248  (plurality  opinion); 
id.  at  260-61  (Kennedy,  J.,  concurring  in  part 
and  in  judgment). 

[FR  Doc.  03-4693  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4000-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0015;  FRL-7454-9] 

Agency  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
1052.07,  0MB  No.  2060-0026,  to  0MB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  f6r  review  and 
approval:  NSPS  Subpart  D,  Standards  of 
Performance  for  Fossil-Fuel-Fired  Steam 
Generating  Units.  This  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  must  be 
submitted  on  or  before  March  31,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chadwick,  Compliance  Assessment  and 
Media  Programs  Division,  Office  of 
Compliance,  Mail  Code  2223A, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number  (202)  564- 
7054;  fax  number  (202)  564-0050;  E- 
mail  address  chadwick.dan@epagov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20,  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  establ^hed  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0015,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Rgom  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those  . 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to  EPA 
Docket  Center,  Environmental 


Federal  Register / Vol.  68,  No.  40 /Friday,  February  28,  2003 /Notices 


9649 


Protection  Agency,  Mailcode:  2201T, 
1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to,http://www.epa.gov/ 
Gdocicct. 

Title:  NSPS  Subpart  D,  Standards  of 
Performance  for  Fossil-Fuel-Fired  Steam 
Generating  Units,  OMB  Control  Number 
2060-0026,  EPA  ICR  Number  1052.07. 
This  is  a  request  to  renew  an  existing  • 
approved  collection  that  is  scheduled  to 
expire  on  February  28,  2003.  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Owners  or  operators  of 
steam  generating  units  subject  to 
Subpart  D  must  make  one-time-only 
notifications  of  construction/ 
reconstruction,  anticipated  and  actual 
startup,  initial  performance  test, 
physical  or  operational  changes,  and 
demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  reports  on  initial  performance 
test  results,  monitoring  system 
performance,  and  excess  emissions. 
Records  must  be  maintained  of  startups, 
shutdowns,  malfunctions,  and  periods 
when  the  continuous  monitoring  system 
is  inoperative. 

The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  eniission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 


compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
(which  are  semiaimual)  are  used  for 
problem  identification,  as  a  check  on 
source  operation  and  maintenance,  and 
for  compliance  determinations.  The 
information  collected  from  record 
keeping  and  reporting  requirements  are 
used  for  targeting  inspections,  and  for 
other  uses  in  compliance  and 
enforcement  programs. 

Responses  to  this  information 
collection  are  deemed  to  be  mandatory, 
per  section  114(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902,  September  1,  1976; 
amended  by  43  FR  40000,  September  8, 
1978;  43  FR  42251,  September  20, 1978; 
44  FR  17674,  March  23, 1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  46.6  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructioils  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  fossil-fuel-fired 
steam  generating  units  subject  to 
Subpart  D. 

Estimated  Number  of  Respondents: 
660. 

Frequency  of  Response:  Semiannual. 


Estimated  Total  Annual  Hour  Burden: 
61,545  hours. 

Estimated  Total  Capital  and 
Operations  &-  Maintenance  (O  &■  M) 
Annual  Cost:  $9,900,000,  which 
includes  $0  annualized  capital/startup 
costs  and  $9,900,000  annual  O  &  M  "  -i  ^ 
costs. 

Changes  in  Estimates:  There  is  a 
decrease  of  hours  in  the  total  estimated 
burden  currentiy  identified  in  the  OMB 
inventory  of  Approved  ICR  Burdens. 
This  decrease  is  due  to  a  correction  in 
the  frequency  of  reporting  from 
quarterly  to  semiannual. 

Dated:  February  10,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  03-4772  Filed  2-27-03;  8:45  am] 
BILLM6  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2002-0042;  FRL-74£^»-8] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request  (OMB  Control  No. 
204(MN)27,  EPA  ICR  No.  0827.06) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval: 

Construction  Gmnts  Program.  The 
ICR  describes  the  nature  of  the 
information  coHection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  31,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gajindar  Singh,  Office  of  Wastewater 
Management,  Mail  Code  4204M, 
Enviromnental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-0634,  fax  number:  (202)  501-2396, 
e-mail:  singh.gajindar@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  August  12,  2002.  EPA  sought 
comments  on  this  renewal  ICR  (67  FR 
52480)  pursuant  to  5  CFR  1320.8(d). 
EPA  received  no  comments. 
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EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2002-0042.  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  OW- 
Docket@epa.gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460,  and  (2)  mail 
your  comments  taOMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street.  NW..  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
Confidential  Business  Information  (CBI). 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identifled  as  an  item  in  the 
ofHcial  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 


31.  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Construction  Grants  Program 
(OMB  Control  No.  2040-0027.  EPA  ICR 
Number  0827.06).  This  is  a  request  to 
renew  an  existing  approved  collection 
that  is  scheduled  to  expire  on  3/31/ 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  purpose  of  this  ICR  is  to 
revise  and  extend  the  current  clearance 
for  the  collection  of  information  under 
the  EPA  Construction  Grants  Program. 
40  CFR  part  35,  subpart  I,  and  Title  II 
of  the  Clean  Water  Act  (CWA).  The 
program  includes  reporting 
requirements  for  municipalities,  Indian 
Tribes,  and  States.  In  this  ICR,  the 
reporting  requirements  for  the 
Construction  Grants  Program  are 
divided  into  three  categories: 

1 .  Requirements  associated  with  new 
grant  awards; 

2.  Requirements  associated  with 
project  completions;  and 

3.  Requirements  imposed  on  StatesK 
An  agency  may  not  conduct  or 

sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  about  2  hours  per    .■ 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States 
and  municipalities. 

Estimated  Number  of  Respondents: 
30. 

Frequency  of  Response:  On  occasion 
and  annually,  average  about  5  per  year/ 
respondent. 


Estimated  Total  Annual  Hour  Burden: 
26,588  hours. 

Estimated  Total  Annual  Cost: 
$887,819,  includes  $0  annual  capital 
and  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  50,164  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.'  This  decrease  is  because  EPA 
is  phasing  out  the  Title  U  Construction 
Grants  Program  due  to  establishment  of 
State  Revolving  Loan  Fund  program. 

Dated:  February  10,  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FR  Doc.  03-4773  Filed  2-27-03;  8:45  am] 
BUJJNO  CODE  S560-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6637-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iiiiformation  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/nepa. 
WeeWy  receipt  of  Environmental  Impact 

Statements 
Filed  February  17,  2003  Through 

February  21.2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030065.  DRAFT  SUPPLEMENT, 
FHW.  Rl,  Jamestown  Bridge 
Replacement  Project.  New 
Information  Regarding  the  Demolition 
of  the  Old  Jamestown  Bridge  (Bridge 
No.  400).  Federal  Aid  Project 
Numbers  (BRF-01 38(002)),  U.S.  Coast 
Guard,  NPDES,  U.S.  Army  COE 
Section  404  Permits,  North  Towns  of 
North  Kingstown  and  Jamestown, 
Washington  and  Newport  Counties, 
RI,  Comment  Period  Ends:  April  25, 
2003,  Contact:  Ralph  Rizzo  (401)  528- 
4548. 

EIS  No.  030066,  DRAFT  EIS,  FHW,  WA, 
WA-167  Freeway  Project,  Construct 
from  WA-161  (Meridian  Street  North) 
in  the  City  of  Puyallup  to  the  WA-509 
freeway  in  the  City  of  Tacoma, 
Funding.  U.S.  Coast  Guard.  NPDES. 
U.S.  Army  COE  Section  10  and  404 
Permits.  Cities  of  Puyallup.  Fife, 
Edgewood,  Milton,  and  Tacoma, 
Pierce  County,  WA.  Comment  Period 
Ends:  April  14.  2003,  Contact:  Steve 
Saxton  (360)  753-9411. 
This  document  is  available  on  the 

Internet  at:  http://www.wy.blm.com. 

EIS  No.  030067.  FINAL  EIS,  AFS,  NC, 
Croatan  National  Forest  Revised  Land 
and  Resource  Management  Plan 
(1986),  Implementation,  Carteret, 
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Craven  and  Jones  Coimties,  NC,  Wait 
Period  Ends:  March  31.  2003,  ContaCt: 
Lawrence  Hayden  (828)  257-4864. 
EIS  No.  030068,  FINAL  EIS.  FHW.  AL. 
Memphis  to  Atlanta  Corridor,  To 
Construct  from  1-65  in  North  Central 
Alabama  Eastward  to  the  Georgia 
State  Line,  COE  Section  404,  U.S. 
Coast  Guard  and  NPDES  Permits, 
Limestone,  Morgan,  Madison, 
Jackson,  Marshall,  DeKalb  and 
Cherokee  Counties,  AL,  Wait  Period 
Ends:  March  31,  2003,  Contact:  Joe.  D. 
Wilkerson  (334)  223-7370. 

EIS  No.  030069,  FINAL  EIS.  FHW,  MS, 
East  Harrison  County  Connector 
Construction,  I-IO  to  U.S.  90, 
Funding,  U.S.  Army  COE  and  U.S. 
Coast  Guard  Permits.  Issuance  and 
Possible  Transfer  of  Federal  Lands, 
Harrison  Coimty,  MS,  Wait  Period 
Ends:  March  31,  2003,  Contact:  Cecil 
W.  Vick,  Jr.  (601)  965-4217. 

EIS  No.  030070,  DRAFT  EIS,  DOE,  SC, 
Savaimah  River  Site.  Construction 
and  Operation  of  a  Mixed  Oxide 
(MOX)  Fuel  Fabrication  Facility, 
NUREG-1767,  Aiken,  Barnwell  and 
Allendale  Counties,  SC,  Comment 
Period  Ends:  April  14,  2003,  Contact: 
Tim  Harris  (301)  415-6613. 

EIS  No.  030071,  FINAL  EIS,  AFS.  AZ, 
Kachina  Ville^e  Forest  Health  Project, 
Forest  Health  Improvements  and 
Potential  Wildfire  Reductions  on 
National  Forest  System  Laiid, 
Implementation.  Coconino  National 
Forest.  Mormon  Lake  Ranger  District. 
Coconino  County.  AZ.  Wait  Period 
Ends:  March  31.  2003.  Contact: 
Tammy  Randall-Parker  (928)  526- 
0866. 
This  document  is  available  on  the 

Internet  at:  http://www.fs.fed.us/r3/ 

coconinio/nepa. 

EIS  No.  230072.  DRAFT  EIS.  COE,  IL, 
Programmatic  EIS — East  St.  Louis  and 
Vicinity,  Illinois  Ecosystem 
Restoration  and  Flood  Damage 
Reduction  Project,  Implementation, 
Madison  and  St.  Clair  Counties,  IL, 
Comment  Period  Ends:  May  7,  2003, 
Contact:  Deborah  Roush  (314)  331- 
8033. 
This  document  is  available  on  the 

Internet  at:  hHp:// 

www.mvs.  usace.army.mil/pm/ 

pmmain.htm. 

EIS  No.  030073,  FINAL  SUPPLEMENT,' 
AFS,  MT,  Clancy-Unionville 
Vegetation  Manipulation  and  Travel 
Management  Project,  Updated  and 
New  Information  concerning 
Cumulative  Effects  and  Introduction 
of  Alternative  F,  Clancy-Unionville 
Implementation  Area,  Helena 
National  Forest,  Helena  Ranger 
District,  Lewis  and  Clark  and  Jefferson 


Counties,  MT,  Wait  Period  Ends: 
March  31,  2003,  Contact:  Dan 
Mainwaring  (406)  449-5490. 

EIS  No.  030074,  DRAFT  EIS,  AFS,  CA, 
Interface  Recreation  Trails  Project,  To 
Design  a  Recreation  Route  System. 
Implementation,  Stanislaus  National 
Forest.  Calaveras  Ranger  District. 
Calaveras  County.  CA.  Comment 
Period  Ends:  May  5.  2003.  Contact: 
Robert  W.  Griffith  t209)  795-1381. 
This  document  is  available  on  the 

Internet  at:  http://www.r5.fs.fed.us/ 

stanslaus/calaveras. 

EIS  No.  030075,  DRAFT  EIS,  AFS,  OR, 
Steamboat  Moimtain  Mining 
Operations,  Proposal  to  Conduct 
Siuface  Quarry  or  "Open  Pit"  Mineral 
Extraction,  Plan-of-Operation, 
Appelgate  Adaptive  Management 
Area,  Rogue  River  National  Forest, 
Applegate  Ranger  District,  Jackson 
Coimty,  OR,  Comment  Period  Ends: 
April  14,  2003,  Contact:  Bengf 
Hanmer  (541)  899-3800. 

Dated:  February  25,  2003. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  03-4779  Filed  2-27-03:  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6638-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102{2)(c)  of  the  National  Enviromnental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  April  12,  2002 
(67  FR  17992). 

Draft  EISs 

SRPNo.  D-AFS-J65373-MT  Rating 
EC2,  Canyon  Lake  Dam  and  Wyant  I^e 
Dam  Project,  Proposal  to  Authorize 
Access  to  their  Facilities  with  Prescribe 
Terms  and  Conditions.  Canyon  Creek 
Irrigation  District  (CCID).  Bitterroot 
National  Forest,  Selway  Bitterroot 
Wilderness,  Ravalli  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  integrating  404 
permitting  requirements  into  the  EIS 


process  and  decision  making  for 
selecting  among  Canyon  Lake  dam 
rehabilitation  options.  EPA 
recoinmended  preparing  a  preliminary 
404(b)(1)  evaluation  for  proposed 
placement  of  dredged  or  fill  materials  in 
U.S.  waters,  and  wetlands  for  the  dam 
rehabilitation.  EPA  believes  additional 
information  is  needed  to  fully  assess 
and  mitigate  all  potential  environmental 
impacts  of  the  management  actions. 

ERP  No.  D-AFS-L65412-OR  Rating 
EC2,  Metolius  Basin  Forest  Management 
Project,  Fuel  Reduction  and  Forest 
Health  Management  Activities, 
Implementation,  Deschutes  National 
Forest.  Sisters  Ranger  District.  Jefferson 
County.  OR. 

Summary:  EPA  expressed 
environmental  concerns  due  to  impacts 
to  aquatic  resources,  endangered  and 
threatened  species,  silvicultxual 
practices,  dispersed  recreation,  tribal, 
consultation,  and  indirect  and 
cumulative  effects. 

ERP  No.  LD-AFS-L65411-WA  Rating 
NS,  1-90  Wilderness  Study,  Review  of 
Land  Comprising  of  15,000  Acres  for 
Suitability  for  Preservation  as 
Wilderness,  Cle  Elum  and  Leavenworth 
Ranger  Districts,  Olanogan  and 
Wenatchee  National  Forests,  Kittitas 
and  Chelan  Counties,  WA. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  on  this* 
screen  EPA  does  not  foresee  having  any 
enviroimiental  objections  to  the 
proposed  action.  "Therefore,  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  D-MMS-LO203O-AK  Rating 
EC2,  Cook  Ixdet  Planning  Area  Oil  and 
Gas  Lease  Sales  191  and  199,  Outer 
Continental  Shelf,  Offshore  Marine 
Environment,  Cook  Inlet,  AK. 

Summary:  EPA  expressed 
environmental  concerns  that  an 
alternative  that  deferred  both  the  Lower 
Kenai  Peninsula  and  Barren  Islands 
areas  was  not  included.  EPA 
recommended  that  the  Environmental 
Justice  Analysis  explain  the  methods, 
and  criteria  used  to  determine  minority 
and  low  income  significance,  and 
identify  if  the  low  income  and/or  people 
of  color  communities  will  be 
disproportionately  impacted.  EPA  also 
requested  that  mitigating  measures  to 
protect  endangered  and  threatened 
species  and  their  critical  habitat  be 
adopted  as  standard  lease  stipulations. 

ERP  No.  D-USN-Kl  1 1 08-CA  Rating 
EC2,  China  Lake  Naval  Air  Weapons 
Station,  Proposed  Military  Operational 
Increases  and  Implementation  of 
Associated  Comprehensive  Land  Use 
and  Integrated  Natural  Resources 
Management  Plans,  Located  on  the . 
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North  and  South  Ranges.  Inyo,  Kern  and 
San  Bernardino  Counties.  CA. 

Summary:  EPA  raised  environmental 
concerns  about  potential  impacts 
associated  with  past  use  of  munitions 
containing  depleted  uranium  (DU). 
potential  impacts  associated  with 
continued  or  renewed  use  of  DU 
munitions  under  any  of  the  fully- 
evaluated  alternatives,  and  the  Navy's 
environmental  restoration  efforts  to  date 
for  DU  contamination.  EPA  also  raised 
concerns  about  potential  air  quality 
impacts  associated  with  the  project's 
implementation,  including  emissions  of 
air  toxics,  which  can  be  potentially 
reduced  with  mitigation. 

Final  EISs 

ERPNo.  F-FSA-A651 72-00. 
Programmatic  EIS — Conservation 
Reserve  Program  Implementation  and 
Expansion,  Farm  Security  and  Rural 
Investment  Act  of  2002  (2002  Farm 
Bill),  in  the  United  States. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F-NOA-K91011-00.  2003 
Pacific  Coast  Groundfish  Fishery, 
Groundfish  Acceptable  Biological  Catch 
and  Optimum  Yield  Specifications  and 
Management  Measures,  Implementation, 
WA,  OR  and  CA. 

Summary:  EPA  expressed  continuing 
environmental  concerns  regarding 
impacts  on  overfished  bocaccio  stocks, 
and  the  effectiveness  of  enforcement 
measures  for  the  2003  harvest. 

ERP  No.  F-NPS-K61 1 56-00,  Lake 
Mead  National  Recreation  Area,  Long- 
Term  Management  of  Lake  Mead  and 
Mohave  and  Associated  Shoreline  and 
Development  Area,  Lake  Management 
Plan,  Clark  County,  NV  and  Mohave 
County,  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F1-FAA-D5 1026-00. 
Potomac  Consolidated  Teminal  (PCT) 
Radar  Approach  Control  Facility 
(TRACON)  Airspace  Redesign  in  the 
Baltimore-Washington  Metropolitan 
Area.  Newly  Consolidated  TRACON, 
Aircraft  Performance  Improvements  and 
Emerging  PCT  Technologies,  PA,  MD, 
DE,  VA,  WV  and  DC. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  our  previous 
issues  have  been  addressed  in  the  final 
EIS. 

Dated:  February  25.  2003. 
loseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  03-4780  Filed  2-27-03:  8:45  ami 
BtLUNQ  COOe  8BaO-60-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7456-2]' 

Notice  of  Extension  of  Due  Date  for 
Proposals  for  the  National 
Environmental  information  Exchange 
Network  (Network)  Grant  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  extension  of  due  date 

for  proposals. 

SUftlMARY:  The  due  date  for  proposals  for 
the  Network  Grant  Program  has  been 
extended  to  March  18,  2003.  Proposals 
must  be  submitted  by  mail  or  courier  to 
U.S.  EPA  Headquarters,  Office  of 
Information  Collection,  ATTN:  Lyn 
Burger,  EPA  West,  Mail  Code  2821T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  and 
electronically  by  email: 
neenprg@epamail.epa.gov  on  or  before 
March  18,  2003. 

Funding  Vehicle  Preference:  The  grant 
proposal  should  indicate  whether  the 
applicant  prefers  receiving  grant  funds 
as  part  of  an  existing  Performance 
Partnership  Grant  (PPG),  or  as  a  separate 
grant.  If  the  grant  recipient  chooses  to 
add  funds  to  an  existing  PPG,  the 
Network  grant  work  plan  commitments 
must  also  be  included  in  the  PPG  work 
plan  negotiated  with  EPA  HQ  and 
Regions. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyn 

Burger,  U.S.  EPA.  Office  of  Information 
Collection,  Mail  Code  282 IT,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  Phone  (202) 
566-1024;  E-mail  at 
neengpr^epamail. epa.gov.  For 
additional  information,  please  visit  the 
Network  Grant  website  at  www.epa.gov/ 
neengprg. 

Dated:  February  21,  2003. 
Kimberly  T.  Nelson, 
Assistant  Administrator  and  Chief 
Information  Officer,  Office  of  Environmental 
Information. 

|FR  Doc.  03-4771  Filed  2-27-03;  8:45  am) 
mxMacooc  eaao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0072:  FRL-729fr-1] 

Availability  of  Atrazlne  Interim  Risk 
Management  Deciskm  Document 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Interim  Reregistration 


Eligibility  Decision  (IRED)  document  for 
the  triazine  pesticide  atrazine.  This 
decision  document  has  been  developed 
as  part  of  the  public  participation 
process  that  EPA  and  the  U.S. 
Department  of  Agriculture  (USDA)  are 
now  using  for  involving  the  public  in 
the  reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  reregistration  of 
individual  pesticides  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA). 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0072,  must  be 
received  on  or  before  April  29,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Nesci,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
8059;  fax  number:  (703)  308-8041;  e- 
mail  address:  nesci.kimberly@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  document  for  atrazine, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0072.  The  official  public 
docket  consists  of  the  documents 
specifically jreferenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
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Confidential  Business  Information  (CBI) ' 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edockety 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cops^ighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
ft^om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public,  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  conmient 
contains  copyrighted  material,  CBI,  or 


other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, ' 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 


EPA  may  not  be  able  to  consider  yoiu- 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://vrww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0072.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
Imow  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0072.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directlyto  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiir  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CB  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that   . 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Office  of 
Pesticide  programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001.  Attention: 
Docket  ID  Number  OPP-  2003-0072. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  PubUc  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,.  VA,  Attention: 
Docket  ID  Number  OPP-2003-0072. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
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CBI  by  marking  any  part  or  all  of  that 
infonnation  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Infonnation  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  yon  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives.  * 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date, 
and  Federal  Register  citation  related  to 
your  comments 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of  atrazine 
and  reached  an  Interim  Reregistration 
Eligibility  Decision  (IRED)  for  this 
triazine  pesticide.  Provided  that  risk 
mitigation  measures  are  adopted, 
atrazine  fits  into  its  own  risk  cup-its 
individual,  aggregate  risks  are  within 
acceptable  levels.  A  chemical  used 
mainly  to  control  weeds  on  com. 


sorghum,  and  sugarcane,  atrazine 
residues  in  food  do  not  pose  risk 
concerns.  The  Agency's  drinking  water, 
occupational,  residential  and  ecological 
risk  assessments  for  atrazine  indicate 
risks  of  concern.  Intermediate-term 
(seasonal)  dietary  risk  firom  drinking 
water  exceeds  the  Agency's  level  of 
concern  (>  100%  cPAD  (chronic 
population  adjusted  dose))  at  the  99.9th 
exposure  percentile  for  infants,  children 
1-6  years  of  age,  and  adults  in  34 
community  water  systems  primarily  in 
the  Midwest. 

Further,  there  are  some  concerns  for 
workers  who  mix,  load,  and  apply 
atrazine  to  agricultural  and  turf  sites 
and  for  homeowners  who  apply  atrazine 
products  to  home  lawns.  In  addition, 
there  are  risks  of  concern  for  adults  and 
children  exposed  to  atrazine-treated 
lawns  after  applications. 

For  ecological  effects,  the  Agency  has 
conducted  a  screening  level  assessment 
for  terrestrial  impacts  and  a  refined 
exposure  assessment  for  aquatic  impacts 
of  atrazine  use.  These  assessments 
indicate  that  atrazine  is  likely  to  result 
in  community-  and  population-level 
risk  at  10  to  20  parts  per  billion.  The 
ecological  assessment  does  not  address 
the  potential  for  effects  on  amphibians 
endocrinology  and  reproductive  and 
developmental  responses.  The  Agency 
will  consider  amphibian  risk  after  the 
Agency  obtains  further  data  and  will 
address  any  risks  identified  in  a  revision 
to  the  IRED  to  be  published  by  October 
31,  2003. 

To  mitigate  risks  of  concern  posed  by 
the  uses  of  atrazine,  the  Agency 
considered  the  mitigation  proposal 
submitted  by  the  technical  registrants, 
as  well  as  comments  and  mitigation 
ideas  from  other  interested  parties,  and 
has  decided  on  a  number  of  label 
amendments  to  address  the  dietary 
(drinking  water),  worker,  and  residential 
concerns.  In  addition,  to  further  address 
drinking  water  concerns  and  to  address 
ecological  concerns,  the  Agency  and  the 
technical  registrants  have  agreed  to  a 
performance  standard  for  atrazine  that 
must  be  met  in  community  water 
systems,  prohibition  of  use  in 
watersheds  if  the  standard  is  not  met, 
and  monitoring  data  requirements  as 
described  in  a  Memorandum  of 
Agreement  between  the  primary 
technical  r^strants  of  atrazine  and  the 
Agency.  Results  of  the  risk  assessments, 
the  necessary  label  amendments  to 
mitigate  those  risks,  and  information  on 
the  Agreement  between  the  Agency  and 
the  technical  registrants  are  presented  in 
the  IRED. 

The  interim  risk  management 
decision  document  for  atrazine  was 
made  through  the  pilot  public 


participation  process,  which  increases 
transparency  and  maximizes 
stakeholder  involvement  in  EPA's 
development  of  risk  assessments  and 
risk  management  decisions.  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  which  was 
established  in  April  1998,  as  a 
subcommittee  imder  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  pesticide  risk  assessments  and  risk 
management  decisions.  EPA  and  USDA 
began  implementing  this  pilot  process 
in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  this  interim  risk  management 
decision  document,  which  conclude  the 
pilot  public  participation  process  for 
atrazine.  As  part  of  the  pilot  public 
participation  process,  numerous 
opportunities  for  public  conmient  were 
offered  as  this  interim  risk  management 
decision  dociiment  was  being 
developed. 

The  risk  assessments  for  atrazine  were 
released  to  the  public  through  notices 
published  in  the  Federal  Register  on 
February  14,  2001  (66  FR  10287)  (FRL- 
6765-3),  and  May  6.  2002  (67  FR  30379) 
(FRL-6836-1). 

EPA's  next  step  under  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  for  the 
triazine  pesticides,  which  share  a 
common  mechanism  of  toxicity.  This 
interim  risk  management  decision 
document  on  atrazine  cannot  be 
considered  final  until  this  cumulative 
assessment  is  complete. 

When  the  cumulative  risk  assessment 
for  the  triazine  pesticides  has  been 
completed.  EPA  wi^  issue  its  final 
tolerance  reassessment  decision  for 
atrazine  and  further  risk  mitigation 
measures  may  be  needed. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  IRED  falls 
under  FEFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  before  calling  in 
product-specific  data  on  individual  end- 
use  products,  and  either  reregistering 
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products  or  taking  "other  appropriate 

regulatory  action." 

List  of  Sttbiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  February  21,  2003. 
Betty  Shackleford, 
Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 
[FR  Doc.  03-4778  Filed  2-27-03;  8:45  am] 

MLUNC  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0028;  FRL-7290-41 

EPTC;  Receipt  of  Request  For 
Amendments  to  Delete  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  bi  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  Syngenta  Crop 
Protection  Inc.  (formerly  Zeneca  Ag 
Products)  to  delete  uses  in  certain 
registrations  for  products  containing  S- 
Ethyl  di  propyl  Aiocarbamate  or  EPTC. 
In  addition,  Drexel  Chemical  Company 
has  asked  EPA  to  cancel  or  amend  their 
registrations  for  end-use  products 
containing  EPTC.  Pursuant  to  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  EPA  is  annoimcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
cancellation  were  submitted  to  EPA  in 
March  2000  and  February  2002.  EPA 
also  plans  to  issue  a  cancellation  order 
for  the  deleted  uses  at  the  close  of  the 
comment  period  for  this  announcement. 
EPA  will  decide  whether  to  approve  the 
requests  after  consideration  of  public 
conmient. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  must  be 
submitted  to  the  address  provided 
below  by  March  31,  2003.  Withdrawal 
of  request  for  deletion  of  use  must  be 
submitted  in  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  postmarked  before  March  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demson  Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave. ,  NW. ,  Washington.  DC  20460; 


telephone  number:  (703)  308-8062;  e- 

mail 

address:fuller.demson@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentisdly 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
EPTC  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  pubbc  docket  for  this  action 
under  docket  identification  (ID)  number 
OP5-2003-0028.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
ywy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wrww.epa.gov/fedrgstr/.  To  access 
RED  documents  and  RED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www.epa.gov/pesticides/reregistration/ 

status.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  vdll 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly    • 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
documeiit  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronfcally,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  wall  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
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brief  description  written  by  the  docket 
staff. 

n.  Request  to  Amend  Registrations 

A.  Background  Information 

The  Reregistration  Eligibility  Decision 
(RED)  for  EPTC  was  completed  in 
December  1999.  At  that  time,  EPA 
requested  that  Syngenta  (formerly 
Zeneca  Ag  Products)  submit  field  trial 
data  for  citrus.  On  March  21.  2000, 
Syngenta  submitted  a  written  request  to 
EPA  seeking  to  amend  the  registrations 
for  EPTC,  specifically  requesting  that 
EPA  amend  registrations  to  terminate 
the  use  of  EPTC  on  citrus.  On  August 
27,  2000,  the  registrant  further 
submitted  labeling  amendments 
deleting  citrus  from  each  label  on  which 


it  appears.  In  addition,  on  February  15, 
2002,  Drexel  Chemical  Company 
requested  a  voluntary  cancellation  of 
citrus  for  its  End-Use  products 
containing  EPTC. 

B.  Requests  for  Voluntary  Cancellation 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-day  comment  period  on 
a  request  for  voluntary  termination  of 


any  minor  agricultural  use  before 
granting  the  request,  unless  (1)  the 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  The  registrants  have 
requested  that  EPA  waive  the  180-day' 
comment  period.  EPA  is  granting  the 
registrants'  request  to  waive  the  180- 
day  comment  period.  Therefore,  EPA 
will  provide  a  30-day  comment  period 
on  the  proposed  requests.  EPA 
anticipates  granting  the  cancellation 
request  shortly  after  the  end  of  the  30- 
day  comment  period  for  this  notice.  The 
registrations  that  will  be  affected  by  the 
deletion  of  citrus  are  listed  in  the 
following  Table  1. 


Table  1  .—End-Use  Product  Registration  Amendment  Request 


Company 

Reg.  No 

Product  Use 

Syngenta  Crop  Protection,  Inc. 

100-1023 

EPTAM  Technical. 

Syngenta  Crop  Protection,  Inc. 

100-1025 

EPTAM  7-E  Selective  Herbicide. 

Drexel  Chemical  Company. 

19713-101 

Drexel  EPTC-7EC. 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  section  6(f)(1)  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
such  request  in  the  Federal  Register, 
make  reasonable  efforts  to  inform 
persons  who  rely  on  the  pesticide  for 
minor  agricultural  uses,  and  provide  a 
30-day  period  in  which  the  public  may 
comment.  Thereafter,  the  Administrator 
may  approve  such  a  request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  deletion  of  use  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  March  31,  2003.  This  written 
withdrawal  of  the  request  for  deletion  of 
use  will  apply  only  to  the  applicable 
FIFRA  section  6(f)(1)  request  listed  in 
this  notice.  If  the  use(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 


V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  registrants  have  submitted 
amendments  to  amend  registrations  tb 
delete  uses  of  EPTC  identified  in  Table 
1.  Pursuant  to  section  6(f)  of  FIFRA, 
EPA  expects  to  grant  these  requests  for 
amendment  upon  the  close  of  the 
comment  period.  The  effective  date  of 
this  amendment  will  be  the  date  of  the 
cancellation  order.  The  orders  effecting 
this  requested  amendment  will 
generally  permit  a  registrant  to  sell  or 
distribute  existing  stocks  for  1  year  after 
the  date  the  amendment  request  was 
received.  This  policy  is  in  accordance 
with  the  Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26,  1991  (56  FR  29362)  (FRL- 
3846—4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  Data  Call-In.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

VI.  Future  Tolerance  Revocations 

EPA  anticipates  drafting  a  future 
Federal  Register  notice  proposing 
revocation  of  this  tolerance  on 
conunodities  which  no  longer  have 
registered  uses  of  EPTC.  In  this  notice, 
EPA  seeks  comment  as  to  whether  any 
individuals  or  groups  want  to  support 
continuation  of  these  tolerances. 


List  ofSubiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  February  6,  2003. 
Lois  Rossi. 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
(FR  Doc.  03-4774  Filed  2-27-03;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0040;  FRL-7292-1] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notice  of 
intent  to  suspend. 

summary:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  136  et  seq.,  annoimces  that  EPA 
issued  a  Notice  of  Intent  to  Suspend 
pursuant  to  section  3(c)(2)(B)  of  FIFRA 
and  that  the  Notice  of  Intent  to  Suspend 
has  since  become  an  effective 
suspension  order.  The  Notice  of  Intent 
to  Suspend  was  issued  following 
issuance  of  the  1991  Thiram  Data  Call- 
in  Notice  (DCI).  The  DCI  required 
registrants  of  products  containing 
thiram  used  as  an  active  ingredient  to 


develop  and  submit  certain  data.  These 
data  were  determined  to  be  necessary  to 
maintain  the  continued  registration  of 
affected  products.  Failure  to  comply 
with  the  data  requirements  of  a  DCI  is 
a  basis  for  suspension  under  section 
3(c)(2)(B)  of  FIFRA.  Prochimie 
International.  Inc.  holds  the  registration 
of  a  technical  thiram  product  (EPA 
Registration  Number  8236-2)  and  is 
therefore  subject  to  the  requirements  of 
the  1991  DCI.  Prochimie's  technical 
thiram  product  is  currently  registered 
only  for  nonresidential  tiuf  use.  This 
Notice  includes  the  text  of  the  Notice  of 
Intent  to  Suspend  which  was  issued  to 
Prochimie  on  November  27.  2002.  The 
text  identifies  the  registrant  involved, 
the  active  ingredient  involved,  the  EPA 
Registration  Number,  the  name  of  the 
affected  product,  and  the  basis  upon 
which  the  Notice  of  Intent  to  Suspend 
was  issued.  As  required  by  section 
6(f)(2).  the  Notice  of  Intent  to  Suspend 
was  sent  by  certified  mail,  return  receipt 
requested  to  Prochimie.  Inc.  at  its 
address  of  record.  The  Notice  of  Intent 
to  Suspend  was  received  on  December 
4,  2002.  by  the  registrant  and  became  an 
effective  suspension  order  on  January  4. 
2003. 

DATES:  The  Notice  of  Intent  to  Suspend 
became  an  effective  suspension  order 
January  4.  2003. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Harold  Day,  Agriculture  Division. 
2225A.  Office  of  Enforcement  and 
Compliance  Assiu^nce.  Enviroiunental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001;  telephone  number:  202-564-4133; 
fax  niunber:  202-564-0029;  e-mail 
address:  day.harold@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  hold  EPA  registrations 
for  products  Uiat  contain  thiram. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to  pesticide 
registrants.  Other  types  of  entities  not 
listed  in  this  imit  could  also  be  affected. 
To  determine  whether  you  or  yovu 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  the  1991 
Thiram  Data  Call-in  and  FIFRA 
regulations,  specifically  section 
3(c)(2)(B).  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0040.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosiu«  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  t^ugh  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wvkrw.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

This  Notice,  pursuant  to  section 
6(f)(2)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  136  etseq.,  annoimces  that  EPA 
issued  a  Notice  of  Intent  to  Suspend 
pursuant  to  section  3(c)(2)(B)  of  FIFRA 
to  Prochimie  International,  Inc.  The 
Notice  of  Intent  to  Suspend  was  issued 
on  November  27.  2002.  and  was 
received  on  December  4,  2002,  by  the 
registrant,  Prochimie  International,  Lie, 
as  evidenced  by  the  U.S.  Postal  Service 
return  receipt.  No  request  for  a  hearing 
was  received  within  the  required 
statutory  time  frame  and  the  Notice  of 
Intent  to  Suspend  became  an  effective 
suspension  order  on  January  4,  2003, 
which  was  30  days  following  the  date  of 


receipt  of  the  Notice  of  Intent  to 
Suspend  by  the  registrant. 

m.  Text  of  the  Notice  to  Suspend 

The  text  of  the  Notice  of  bitent  to 
Suspend  issued  to  Prochimie 
International,  Inc.  follows: 
United  States  Environmental  Protection 
Agency 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances  '^ 

Washington,  DC  20460 

November  27.  2002 

Certified  Mail 

Return  Receipt  Requested 

Ms.  Mary  Ann  Roston 
Prochimie  International,  Inc. 
5  Waterside  Crossing 
Windsor,  CT  06095 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing  Thiram  for 
Failure  to  Comply  with  the  Thiram  Data  Call- 
in  Notice  Dated  September  16. 1991. 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s)  listed  in 
Attachment  I  will  be  suspended  30  days  from 
your  receipt  of  this  letter  unless  you  take 
steps  within  that  time  to  prevent  this  Notice 
from  automatically  becoming  a  final  and 
effective  order  of  suspension.  The  Agency's 
authority  for  suspending  the  registrations  of 
your  products  is  section  3(c)(2)(B)  of  the  ' 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon  becoming  a 
final  and  effective  order  of  suspension,  any 
violation  of  the  order  will  be  an  unlawful  act 
under  section  12(a)(2)(J)  of  HFRA. 

You  are  receiving  this  Notice  of  Intent  to 
Suspencl  because  you  have  failed  to  comply 
with  the  terms  of  the  3(c)(2)(B)  Data  Call-in 
Notice.  The  specific  basis  for  issuance  of  this  • 
Notice  is  stated  in  the  Explanatory'  Appendix 
(Attachment  III)  to  this  Notice.  The  affected 
product(s)  and  the  requirement(s)  which  you 
failed  to  satisfy  are  listed  and  described  in 
the  following  three  attachments: 

Attachment  I  Suspension  Report  -  Product 
List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of  each 
product  listed  in  Attachment  1  will  become 
final  unless  at  least  one  of  the  following 
actions  is  completed. 

1.  You  may  avoid  suspension  under  this 
Notice  if  you  or  another  person  adversely 
affected  by  this  Notice  properly  request  a 
hearing  within  30  days  of  your  receipt  of  this 
Notice.  If  you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA  and      , 
the  Agency's  Procedural  Regulations  in  40 
CFR  part  164. 

Section  3(c)(2)(B),  however,  provides  that 
the  only  allowable  issues  which  may  be 
addressed  at  the  hearing  are  whether  you- 
have  failed  to  take  the  actions  which  are  the 
bases  of  this  Notice  and  whether  the 
Agency's  decision  regarding  the  disposition 
of  existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allega'tion  or  legal 
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argument  concerning  other  issues,  including 
but  not  limited  to  the  Agency's  original 
decision  to  require  the  submission  of  data  or 
other  information,  the  need  for  or  utility  of 
any  of  the  required  data  or  other  information 
or  deadlines  imposed,  any  allegations  of 
errors  or  unfairness  in  any  proceedings 
before  an  arbitrator,  and  the  risks  and 
beneflts  associated  with  continued 
registration  of  the  affected  product,  may  be 
considered  in  the  proceeding.  The 
Administrative  Law  |udge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which  may 
be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA  provides 
that  any  hearing  must  be  held  and  a 
determination  issued  within  75  days  after 
receipt  of  a  hearing  request.  This  75-day 
period  may  not  be  extended  unless  all  parties 
in  the  proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly  requested, 
the  Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to  this 
Notice  must:  (1)  include  specific  objections 
which  pertain  to  the  allowable  issues  which 
may  be  heard  at  the  hearing,  (2)  identify  the 
registrations  for  which  a  hearing  is  requested, 
and  (3)  set  forth  all  necessary  supporting 
facts  pertaining  to  any  of  the  objections 
which  you  have  identified  in  your  request  for 
a  hearing.  If  a  hearing  is  requested  by  any 
person  other  than  the  registrant,  that  person 
must  also  state  specifically  why  he  asserts 
that  he  would  be  adversely  affected  by  the 
suspension  action  described  in  this  Notice. 
Three  copies  of  the  request  must  be 
submitted  to: 

Hearing  Clerk,  1900 

U.S.  Environmental  Protection  Agency 

1200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 
An  additional  copy  should  be  sent  to  the 
signatory  listed  below.  The  request  must  be 
received  by  the  Hearing  Clerk  by  the  30th  day 
from  your  receipt  of  this  Notice  in  order  to 
be  legally  effective.  The  30-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet  the 
30-day  time  limit  will  result  in  automatic 
suspension  of  your  registration(s)  by 
operation  of  law  and,  under  such 
circumstances,  the  suspension  of  the 
registration  for  your  affected  product(s)  will 
be  final  and  effective  at  the  close  of  business 
30  days  after  your  receipt  of  this  Notice  and 
will  not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40  CFR 
164.7  forbid  anyone  who  may  take  part  in 
deciding  this  case,  at  any  stage  of  the 
proceeding,  from  discussing  the  merits  of  the 
proceeding  ex  parte  with  any  party  or  with 
any  person  who  has  been  connected  with  the 
preparation  or  presentation  of  the  proceeding 
as  an  advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the  following 


EPA  offices,  and  the  staffs  thereof,  are 
designated  as  judicial  staff  to  perform  the 
judicial  function  of  EPA  in  any 
administrative  hearings  on  this  Notice  of 
Intent  to  Suspend:  the  Office  of  the 
Administrative  Law  Judges,  the  Office  of  the 
Environmental  Appeals  Board,  the 
Administrator,  the  Deputy  Administrator, 
and  the  members  of  the  staff  in  the 
immediate  offices  of  the  Administrator  and 
Deputy  Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall  have  any 
ex  parte  communication  with  trial  staff  or 
any  other  interested  person  not  employed  by 
EPA  on  the  merits  of  any  of  the  issues 
involved  in  this  proceeding,  without  fully 
complying  with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this  Notice, 
the  Agency  determines  that  you  have  taken 
appropriate  steps  to  comply  with  the  section 
3(c)(2)(B)  Data  Call-in  Notice.  In  order  to 
avoid  suspetision  under  this  option,  you 
must  satisfactorily  comply>with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II  and 
in  the  Explanatory  Appendix  (Attachment  III) 
to  the  following  address  (preferably  by 
certified  mail): 

Office  of  Compliance  (2225A) 

Agriculture  Division 

U.S.  Environmental  Protection  Agency 

1200  Pennsylvania  Avenue,  NW 

Washington,  DC  20460 

For  you  to  avoid  automatic  suspension 
under  this  Notice,  the  Agency  must  also 
determine  within  the  applicable  30-day 
period  that  you  have  satisfied  the 
requirements  that  are  the  bases  of  this  Notice 
and  so  notify  you  in  writing.  You  sliould 
submit  the  necessary  data/information  as 
quickly  as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
neces.sary  determination  in  time  to  avoid 
suspension  of  your  product(s). 

The  suspension  of  the  registration(s)  of 
your  company's  product(s)  pursuant  to  this 
Notice  will  be  rescinded  when  the  Agency 
determines  you  have  complied  fully  with  the 
requirements  which  were  the  bases  of  this 
Notice.  Such  compliance  may  only  be 
achieved  by  submission  of  the  data/ 
information  described  in  the  attachments  to 
the  signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines  you 
are  in  compliance  with  the  requirements 
which  are  the  bases  of  this  Notice  and  so 
informs  you  in  writing. 

After  the  suspension  becomes  final  and 
effective,  the  registrant  subject  to  this  Notice, 
including  all  supplemental  registrants  of 
product(s)  listed  in  Attachment  I,  may  not 
legally  distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer  to 
deliver,  to  any  person,  the  product(s)  listed 
in  Attachment  I. 

Persons  other  than  the  registrant  subject  to 
this  Notice,  as  defined  in  the  preceding 


sentence,  may  continue  to  distribute,  sell, 
use,  offer  for  sale,  hold  for  sale,  ship,  deliver 
for  shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to  any 
person,  the  product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for  sale, 
hold  for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver  or 
offer  to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  for  your  product(s) 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  6f  failure  to  comply 
with  another  section  3(c)(2)(B)  Data  Call-in 
Notice  or  Section  4  Data  Requirements 
Notice,  this  Notice,  when  it  becomes  a  final 
and  effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.,  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to  notify 
all  supplementary  registered  distributors  of 
your  basic  registered  product  that  this 
suspension  action  also  applies  to  their 
supplementary  registered  products  and  that 
you  may  be  held  liable  for  violations 
committed  by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in  this 
suspension  notice  or  in  the  subject  section 
3(c)(2)(B)  Data  Call-in  Notice,  please  contact 
Frances  Liem  at  (202)  564-2365. 

Sincerely  yours, 

Director,  Agriculture  Division,  Office  of 
Compliance. 

Attachment  I  Suspension  Report  -  Product 

List 

Attachment  II  Suspension  Report  -i 

Requirement  List 

Attachment  III  Suspension  Report  -  ^ 

Explanatory  Appendix 

IV.  Registrant  Receiving  and  Affected 
by  Notice  of  Intent  to  Suspend 

Prochimie  International,  Inc.  was  sent 
a  letter  of  notification  for  the  following 
product. 

Table  A.— Product  List 


Table  B.— Requirement  List 


EPA  Registration 
Number 

ProdMCt  Name 

8236-2 

Thiram  Technical 

V.  Basis  for  Issuance  of  Notice  of  Intent; 
Requirement  List 

Prochimie  International,  Inc.  failed  to 
submit  the  following  required  data  or 
information. 


Guideline  Reference  Numt)er 

Requirement  Name 

Due  Date 

71-4(b) 

Avian  reproduction-duck 

9/16/93 

72-3(a) 

Estuarine/marine  toxicity-fish 

9/16/92 

72-3(b) 

Estuarine/marine  toxldty-niollusk 

9/16/92 

72-3(0) 

Estuarine/marine  toxicity-shrimp 

9/16/92 

82-2 

21 -Day  dermal  toxicity  rabbit/rat 

9/16/93 

83-4 

2-Generation  reproduction-rat 

9/16/95 

85-1 

General  metabolism 

9/16/93 

122-2 

Aquatc  plant  growth 

9/16/92 

161-1 

Hydrolysis 

12/16/91 

161-2 

Photodegradation-water 

12/16/91 

162-1 

Aerobic  soil  metabolism 

9/16/93 

163-1 

Leaching/adsorption/desorption 

9/16/92 

164-1 

Terrestrial  field  dissipation 

9/16/93 

165-4 

Bioaccumuiation  in  fish 

9/16/92 

VI.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

This  Explanatory  Appendix  provides 
a  discussion  of  the  basis  for  the  Notice 
of  Intent  to  Suspend  issued  herewith. 

On  September  16, 1991,  EPA  issued  a  Data 
Call-in  C'lgQl  DQ")  to  all  registrants  of 
products  containing  thiram  under  the 
authority  of  FIFRA  section  3(c)(2)(B).  The 
1991  DCI  required  registrants  of  products 
containing  thiram  used  as  an  active 
ingredient  to  develop  and  submit  certain 
data.  These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure  to 
comply  with  the  data  requirements  of  a  DCI 
is  a  basis  for  suspension  under  section 
3(c)(2)(B)  of  FIFRA.  Prochimie  holds  the 
registration  of  a  technical  thiram  product 
(EPA  Registration  Number  8236-2)  and  is 
therefore  subject  to  the  requirements  of  the 
1991  DCI.  Prochimie's  technical  thiram 
product  is  currently  registered  only  for 
nonresidential  turf  use.  The  following 
describes  Prochimie's  noncompliance  with 
the  1991  DCI  and  FIFRA  section  3(c)(2)(B)  for 
failing  to  meet  certain  data  requirements  in 
the  1991  DCI  applicable  to  products 
registered  for  nonresidential  turf  use.  These 
data  requirements  are  identified  in  Appendix 
II  to  this  Notice. 

In  its  required  90-day  response  to  the  1991 
IX;i,  Prochimie  indicated  that  it  elected 
Option  2  provided  in  the  1991  DCI  as  the 
method  for  complying  with  the  DCI.  In  a 
letter  dated  June  6,  2001,  Prochimie 
emphasized  that  it  selected  only  Option  2  for 
complying  with  the  1991  DCI  and  did  not 
select  Option  3  (i.e.,  an  offer  to  pay). 
Selection  of  Option  2  indicates  that  the 
registrant  has  entered  into  a  cost  share 
agreement  with  one  or  more  registrants  to 


jointly  develop  data  required  under  the  1991 
DCI.  To  qualify  for  Option  2,  the  1991  DCI 
requires  that  the  registrant  provide  the  name 
of  the  party  who  would  be  submitting  the 
data.  In  addition,  the  registrant  must  provide 
documentary  evidence  that  a  cost  share 
agreement  has  been  formed.  Such  evidence 
can  be  a  letter  offering  to  cost  share  and  a 
letter  accepting  such  offer,  or  a  written 
statement  by  the  parties  that  an  agreement 
exists.  Prochimie's  90-day  response 
indicated  that  it  was  a  member  of  Thiram 
Task  Force  I  and  that  Task  Force  I  would  be 
submitting  the  data  required  by  the  1991  DCI. 

In  a  letter  dated  April  20, 1992,  EPA 
notified  Prochimie  that  its  90-day  response 
was  insufficient,  because  there  were  data 
requirements  in  the  1991  DCI  that  Task  Force 
I  had  not  committed  to  satisfy.  In  response, 
Prochimie  provided  EPA  with  a  letter  dated 
April  28, 1992,  in  which  Prochimie  informed 
Mr.  Jeroirle  C.  Rockwell,  the  chairman  of  both 
Thiram  Task  Force  I  and  Thiram  Task  Force 
II,  that  Prochimie  "will  participate  and  cost 
share  in  the  Thiram  Task  Force  [emphasis 
added]  submitting  information  for  the  EPA 
Thiram  Data  Call-in  requirements  regarding 
turf  use  of  Thiram  only."  In  subsequent 
correspondence  with  the  Agency,  Prochimie 
stated  that,  although  not  a  member  of  Task 
Force  II,  Prochimie  had  agreed  to  participate 
in  all  Task  Force  II  studies  necessary  to 
support  nonresidential  turf  use  of  thiram. 

However,  Prochimie  has  not  provided  any 
evidence,  nor  does  the  Agency  have  any 
other  indication,  that  Thiram  Task  Forces  I 
and  II,  either  individually  or  jointly,  have 
generated  or  committed  to  generate  all 
studies  necessary  to  satisfy  the  1991  DCI 
requirements  for  nonresidential  turf  use. 
Task  Force  I  was  formed  in  1985,  by  a 
consortium  of  registrants  of  products 
containing  thiram,  including  Prochimie,  for 


the  purpose  of  acquiring  or  developing  data 
required  by  a  previous  DCI  issued  in  1984 
(••1984  DCI").  Although  the  1991  DCI  restated 
some  of  the  data  requirements  contained  in 
the  1984  DCI  that  were  still  outstanding,  it 
required  additional  data  that  were  not 
included  in  the  1984  DCI.  Prior  to  its 
dissolution  on  July  31.  1992.  Task  Force  I  did 
not  commit  to  satisfying  any  of  the  new  data 
requirements  in  the  1991  DCI  that  were  not 
imposed  earlier  by  the  1984  DCI.  Similarly. 
Thiram  Task  Force  II  was  established  in  May 
1989  for  the  development  of  data  necessary 
to  support  primarily  food  use  of  thiram. 
which  does  not  include  nonresidential  turf 
use.  To  date,  there  are  data  requirements 
applicable  to  nonresidential  turf  use  under 
the  1991  DCI  which  neither  Task  Force  I  nor 
Task  Force  11  have  satisfied  or  committed  to 
satisfy.  Prochimie  has  not  independently 
submitted  studies  or  provided  evidence  that 
it  has  agreed  to  cost  share  with 'any  other 
party  for  developing  data  to  satisfy  these  data 
requirements  or  selected  any  other  option  to 
address  such  data  requirements.  Accordingly. 
Prochimie  is  in  noncompliance  with  these 
requirements.  These  data  requirements  are 
identified  in  Appendix  II  to  this  Notice  and 
are  as  follows:  EPA  Guideline  Nos.  72-3(a), 
72-3(b),  and  72-3(c).  82-2.  and  165-4. 

Furthermore.  Prochimie  failed  to  submit 
evidence  required  by  the  1991  DCI  that  a  cost 
share  agreement  had  been  reached  between 
Task  Force  U  and  Prochimie.  As  mentioned 
above,  Prochimie's  April  28, 1992  letter  to 
Mr.  Rockwell  stated  that  Prochimie  'will 
participate  and  cost  share  in  the  Thiram  Task 
Force  [emphasis  added)  submitting 
information  for  the  EPA  Thiram  Data  Call-In 
requirements  regarding  turf  use  of  Thiram 
only  "  Because  Mr.  Rockwell  was  the 
chairman  of  both  Task  Force  1  and  Task  Force 
II,  it  is  not  clear  whether  Prochimie's  letter 
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intended  to  restate  its  commitment  to  cost 
share  with  Task  Force  I  or  to  make  an  offer 
to  cost  share  with  Task  Force  II.  In  any  case. 
Prochimie's  letter  at  most  shows  that 
Prochimie  made  an  offer  to  cost  share,  which 
was  an  option  it  emphasized  that  it  had  not 
selected.  Prochimie  did  not  provide  any 
evidence  that  it  had  selected  the  option  of 
offer  to  pay  or  that  any  such  offer  had  been 
accepted.  In  order  to  support  the  option 
Prochimie  selected  to  address  the  data 
requirements,  it  must  provide  evidence  that 
any  such  offer  had  been  accepted.  Prochimie 
did  not  do  that.  Although  Prochimie  paid 
Task  Force  II  for  the  use  of  several  specific 
studies  which  are  not  involved  in  this  Notice, 
those  payments  do  not  provide  any  evidence 
that  a  cost  share  agreement  has  been  reached 
with  respect  to  any  other  studies  required  by 
the  1991  DCI  for  nonresidential  turf  use  that 
Task  Force  11  submitted  or  has  committed  to 
submit.  In  fact,  Mr.  Rockwell,  the  chairman 
of  Task  Force  II,  stated  in  an  affidavit  dated 
May  2.  2000,  that  "No  written  offer-to-pay  or 
any  offer  to  jointly  develop  any  data  as 
required  by  and  identified  in  the  1991  DCI 
has  ever  been  received  by  Thiram  Task  Force 
II. .  from  Prochimie."  Since  Task  Force  II 
does  not  believe  that  it  has  ever  received  an 
offer  to  cost  share  from  Prochimie,  it  is 
unlikely  that  a  cost  share  agreement  has  been 
reached  between  Prochimie  and  Task  Force 
II.  Without  adequate  proof  of  such  an 
agreement,  Prochimie  may  not  claim  an 
ownership  interest  in  Task  Force  II's  data  for 
which  Prochimie  has  not  paid  and  hence 
may  not  claim  that  such  data  satisfies 
Prochimie's  obligations.  Consequently,  the 
Agency  considers  that  Prochimie  is  in 
noncompliance  with  certain  data 
requirements  for  nonresidential  turf  use 
imposed  by  the  1991  DCI  irrespective  of  Task 
Force  II's  actions  to  address  those  data 
requirements.  Those  data  requirements  are 
identified  in  Appendix  II  to  this  Notice  and 
are  as  follows:  EPA  Cuideline  Nos.  71-4(b), 
83-4,  85-1,  and  122-2. 

Moreover,  prior  to  its  dis.solution.  Task 
Force  I  failed  to  satisfy  certain  1984  DCI  data 
requirements  for  nonresidential  turf  use  that 
were  also  imposed  by  the  1991  DCI.  Because 
Prochimie  was  a  member  of  Task  Force  I  and 
has  not  independently  submitted  data  or 
otherwise  addressed  these  requirements, 
Prochimie  is  in  noncompliance  with  these 
requirements.  These  data  requirements  are 
identified  in  Appendix  II  to  this  Notice  and 
are  as  follows:  EPA  Cuideline  Nos.  161-1, 
161-2,  162-1, 163-1,  and  164-1. 

In  a  letter  dated  December  21,  1998,  EPA 
informed  Prochimie  that  the  data  required 
under  the  1991  DCI  were  long  overdue  and 
that  Prochimie  had  satisfied  only  those  data 
requirements  that  had  been  satisfied  by  Task 
Force  I  prior  to  its  dissolution.  In  a  letter 
dated  January  12, 1999,  Prochimie  informed 
EPA  that  "Prochimie  cost  shared/co-owned 
several  studies  submitted  by  Task  Force  II." 
However.  Prochimie  did  not  provide  the 
evidence  required  by  the  1991  DCI  that 
Prochimie  and  Task  Force  II  have  agreed  to 
cost  share  in  the  development  of  any  other 
data  required  by  the  1991  DCI  for 
nonresidential  turf  use.  Prochimie's  letter 
also  restated.  Prochimie's  commitment  to 
satisfy  certain  data  requirements  that  neither 


Task  Forces  committed  to  fulfill.  However, 
Prochimie  did  not  submit  any  studies  or 
proof  required  by  the  1991  DCI  of  a  cost  share 
agreement  with  any  party  obligated  to  satisfy 
these  data  requirements. 

In  a  letter  dated  June  29, 1999,  Prochimie 
requested  data  waivers  (or  determination  of 
nonapplicability  or  no  need  for  additional 
data)  for,  among  others,  the  following  data 
requirements:  Guideline  Nos.  82-2,  83-4, 
122-2.  161-1,  161-2,  163-1,  and  164-1,  and 
165—4.  After  careful  consideration  of 
Prochimie's  requests,  EPA  denied  the  request 
for  waiver  of  the  above  mentioned  data 
requirements  in  letters  dated  May  21,  2001 
and  August  31.2001. 

In  a  letter  dated  August  31,  2001,  EPA 
informed  Prochimie  of  its  failure  to 
demonstrate  that  it  had  taken  appropriate 
steps  to  secure  data  required  by  the  1991  DCI. 
In  an  attachment  to  the  letter,  EPA  identified 
all  of  the  data  requirements  for 
nonresidential  turf  use  under  the  1991  DCI 
and  the  names  of  the  parties  who  submitted 
studies  for  those  requirements.  As  shown  in 
that  attachment,  UCB  Chemicals  Corporation, 
Inc.  ("UCB")knot  Task  Force  I  or  II.  satisfied 
a  number  of  data  requirements  under  the 
1991  DCI  for  nonresidential  turf  use.  The 
letter  notified  Prochimie  of  the  Agency's 
intent  to  issue  a  Notice  of  Intent  to  Suspend 
Prochimie's  technical  thiram  registration 
unless,  within  30  calendar  days  of  its  receipt 
of  the  letter,  EPA  received  from  Prochimie    . 
certain  required  data  or  proof  of  an 
agreement  or  offer  to  cost  share  with  UCB.  In 
its  October  4,  2001  response,  Prochimie  did 
not  provide  any  of  the  data/information  that 
the  Agency  required,  but  instead  requested  a 
re-evaluation  of  the  Agency's  determination 
not  to  waive  certain  environmental  fate 
studies,  clarification  of  applicable  existing 
data,  and  a  determination  of  data 
requirements  applicable  to  the  nonresidential 
turf  use. 

To  date.  Prochimie  has  failed  to  take 
appropriate  steps^to  secure  certain  data 
required  by  the  1991  DCI  applicable  to 
nonresidential  turf  use  and  remains  in 
noncompliance  with  those  data 
requirements,  which  are  set  forth  in 
Appendix  II  to  this  Notice.  Accordingly,  the 
Agency  is  issuing  this  Notice  of  Intent  to 
Suspend. 

V.  What  is  the  Agency's  Authority  fior 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  section  6(f)(2)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C.  136  et  seq. 

List  of  Subjects 

Environmental  protection. 

Dated:  February  4.  2003. 
Richard  Colbert, 

Director,  Agriculture  Division.  Office  of 
Compliance.  Office  of  Enforcement  and 
Compliance  Assurance. 
[FR  Doc.  03-4776  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0006;  FRL-7288-9] 

Cymoxanil;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0006.  must  be 
received  on  or  before  March  31,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Waller.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMA'HON: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
OPP-2003-0006.  If  you  have  any 
questions  regarding  the  applicability  of 
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this  action  to  a  particular  entity,  consult 
the  person  listed  luider  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0006.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
dockets  at  http://wrww.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  dockets,  the 


system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket,  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  wrill  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entfre  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  puljlic  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  vnll  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Conunents  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 


information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://vkrww.epa.gov/edocket,  and 
follow  the  online  instructions,  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0006.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by   ■ 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0006.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiu  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit  - 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),, Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
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DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0006. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0006. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBl  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
^  procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  euid/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensure  proper  receipt  by  EPA, 
be  siu%  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for  • 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time,  or  whether  the  data  support 
granting  of  the  petition.  Additioneil  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

ListofSubiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  February  10,  2p03. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  E.  I.  du  Pont  de  Nemours 
and  Company  and  represents  the  view 
of  the  petitioner.  The  petition  summary 
aiuiounces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues,  or  an  explanation  of  why  no 
such  method  is  needed. 

E.  I.  du  Pont  de  Nemours  and  Company 

PP  0F6072 

EPA  has  received  a  pesticide  petition 
(0F6072)  from  E.  I.  du  Pont  de  Nemours 
and  Company,  DuPont  Agricultural 
Products,  Barley  Mill  Plaza, 
Wilmington,  DE  19880-0038  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  180.503  by  establishing  tolerances 
for  residues  of  the  fungicide,  cymoxanil; 
2-cyano-N-(ethylamino)carbonyl  1-2- 
(methoxyimino)acetamide  in  or  on  the 
raw  agricultural  commodities  cucurbit 
vegetables  at  0.05  parts  per  million 
(ppm),  fruiting  vegetables  at  0.2  ppm, 


and  head  lettuce  at  4.0  ppm.  EPA  has 
determined  that  the  petition  cohtains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  plant 
metabolism  of  cymoxanil  is  adequately 
understood  in  three  diverse  crops: 
potatoes,  tomatoes,  and  lettuce.  The 
results  of  these  plant  metabolism 
studies  indicate  that  cymoxanil 
degrades  extensively  to  primarily  the 
amino  acid  glycine,  with  subsequent  re- 
incorporation into  other  naturally- 
occurring  products,  such  as  glucose. 

2.  Analytical  method.  An  analytical 
enforcement  method  is  available  for 
determining  these  plant  residues  by 
high  performance  level  chromotography 
(HPLC)  with  ultraviolet  (UV)  detection. 
The  limit  of  quantitation  allows 
monitoring  of  crops  with  cymoxanil 
residues  at  or  above  the  levels  proposed 
in  these  tolerances. 

3.  Magnitude  of  residues — j.  Cucurbit 
vegetables.  The  magnitude  and  decline 
of  residues  of  cymoxanil  was 
determined  on  cucumber,  cantaloupe 
and  summer  squash,  the  representative 
commodities  for  the  cucurbit  vegetable 
crop  group  as  follows: 

•  Cucumber.  DPX-KP481  50DF. 
containing  25%  cymoxanil  and  25% 
famoxadone,  was  applied  as  a  water 
dispersible  granule  to  six  test  sites  in 
Florida,  Georgia,  Minnesota,  Ohio, 
Virginia,  and  Texas.  DPX-KP481  50DF 
was  applied  as  seven  broadcast 
applications  at  the  maximum  rate  of 
0.1875  lb  cymoxanil  acre  for  a 
maximum  seasonal  use  rate  of  1.31  lb 
cymoxanil/acre.  Applications  were 
made  approximately  5  days  apart.  The 
target  pre-harvest  interval  (PHI)  was  3 
days.  Residues  of  cymoxanil  were  less 
than  0.05  ppm. 

•  Cantaloupe.  DPX-KP481  50DF. 
containing  25%  cymoxanil  and  25% 
famoxadone,  was  applied  as  a  water 
dispersible  granule  to  six>test  sites  in 
Florida,  Georgia,  Minnesota,  Ohio, 
Virginia,  and  Texas.  DPX-KP481  50DF 
was  applied  as  seven  broadcast 
applications  at  the  maximum  rate  of 
0.1875  lb  cymoxanil/acre  for  a 
maximiun  seasonal  use  rate  of  1.31  lb 
cymoxanil/acre.  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  3  days.  Residues  of 
cjonoxanil  were  less  than  0.05  ppm. 

•  Summer  squas/i.  DPX-KP481 
50DF,  containing  25%  cymoxanil  and 
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25%  famoxadone.  was  applied  as  a 
water  dispersible  granule  to  five  test 
sites  in  Florida,  Pennsylvania. 
Minnesota.  North  Carolina  and 
California.  DPX-KP481  50DF  was 
applied  as  seven  broadcast  applications 
at  the  maximum  rate  of  0.1875  lb 
cymoxanil/acre  for  a  maximum  seasonal 
use  rate  of  1.31  lb  cymoxanil/acre. 
Applications  were  made  approximately 
5  days  apart.  The  target  PHI  was  3  days. 
Residues  of  cymoxanil  were  less  than 
0.05  ppm. 

ii.  Fruiting  vegetables.  The  magnitude 
and  decline  of  residues  of  cymoxanil 
was  determined  on  tomato  and  pepper, 
the  representative  commodities  for  the 
fruiting  vegetable  crop  group  as  follows: 

•    Pepper.  Bell  and  non-bell  DPX- 
KP481  50DF,  containing  25%  cymoxanil 
and  25%  famoxadone,  was  applied  as  a 
water  dispersible  granule  to  nine  test 
sites  in  Georgia,  Florida,  Ohio,  Texas, 
Arizona,  California,  and  New  Mexico. 
DPX-KP481  50DF  was  applied  as  nine 
broadcast  applications  at  a  maximiun 
seasonal  use  rate  of  1.12  lb  cymoxanil/ 
acre.  Applications  were  made 
approximately  5  days  apart.  The  target 


PHI  was  3  days.  Residues  of  cymoxanil 
at  the  target  PHI  of  3  days  ranged  from 
less  than  0.05-0.12  ppm  in  peppers  (bell 
and  non-bell). 

•  Tomato.  DPX-KP481  50DF, 
containing  25%  cymoxanil  and  25% 
famoxadone  was  applied  as  a  water 
dispersible  granule  to  12  test  sites  in 
Florida,  Maryland,  Pennsylvania. 
California  and  Indiana.  DPX-KP481 
50DF  was  applied  as  nine  broadcast 
applications  at  a  maxinium  seasonal  use 
rate  of  1.12  lb  cjnmoxanil/acre. 
Applications  were  made  approxiinately 
5  days  apart.  The  target  PHI  was  3  days. 
Residues  of  cymoxanil  at  the  target  PHI 
of  3  days  were  less  than  0.05  ppm  in 
tomatoes. 

•  Tomato,  process  fractions.  DPX- 
KP481  50DF,  containing  25%  cymoxanil 
and  25%  famoxadone,  was  applied  as  a 
water  dispersible  granule  to  one  site  in 
California  to  determine  the  magnitude 
of  residue  in  tomato  and  the  extent  to 
which  the  residue  concentrated  in 
tomato  processed  fractions.  DPX-KP481 
50DF  was  applied  in  nine  broadcast 
applications  at  IX  and  5X  the  proposed 
maximiun  rate  of  1.12  lb  cymoxanil/ 


acre.  Applications  were  made 
approximately  5  days  apart.  The  target 
PHI  was  3  days.  When  applied  at  5X  the 
maximum  use  rate  residues  did.not 
concentrate  in  tomato  washed, 
unwashed,  paste  or  puree. 

iii.  Head  lettuce.  DPX-KP481  50DF, 
containing  25%  cymoxanil  and  25% 
famoxadone,  was  applied  as  a  water 
dispersible  granule  to  eight  test  sites  in 
Arizona,  California,  Florida,  New  York, 
and  New  Mexico.  DPX-KP481  50DF  was 
applied  as  seven  broadcast  applications 
at  the  maximum  rate  of  0.1875  lb 
cymoxanil/acre  for  a  maximum  seasonal 
use  rate  of  1.31  lb  cymoxanil/acre. 
Applications  were  made  approximately 
5  days  apart.  The  target  PHI  was  3  days. 
Residues  of  cymoxanil  in  head  lettuce 
ranged  from  less  than  0.05-2.8  ppm 
(wrapper  leaves  attached)  and  less  than 
0.05-1.1  ppm  (wrapper  leaves 
removed). 


B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  tests  on  technical  cymoxanil 
places  it  in  the  following  Toxicity 
Categories: 


Table  1.— Acute  Toxicity  Results  On  Technical  Cymoxanil 


Oral  LD«) 

Rat 

960  mg/kg 

Category  III 

Dem»al  LDv) 

Rabtxt 

>2,000  mg/kg 

Category  III 

Inhalation  LCmi 

Rat 

>  5.06  mg/L 

Category  IV 

Eye  Irritation 

RabbH 

Slight  irritant 

Category  IV 

Dermal  irritation 

Rabbit 

Not  an  irritant 

Category  IV 

Dermal  sensitization 

Guinea  pig 

Not  a  sensitizer 

An  acute  neurotoxicity  study  was  not         2.  Genotoxicty.  Cymoxanil  was  tested  Based  on  the  weight-of-evidence, 

required  with  cymoxanil  and  no  acute  in  a  battery  of  assays  to  evaluate  cymoxaml  is  not  considered  to  be 

neurotoxicity  has  been  observed  in  genotoxicity  and  chromosome  genotoxic  or  clastogenic. 

short-term  or  subchronic  studies.  aberrations  with  the  following  results. 

Table  2.— Genotoxicity  and  Chromosome  Aberrations  Assay  Results 


Bacterial  gene  mutatk>n 


Mammalian  gene  routatkMi  in  vitro 


Mammalian  chromosome  aberrations  in  vitro 


Mammalian  chromosome  aberrattons  in  vitro 


Unscheduled  DNA  synthesis  in  vitro 


Unscheduled  DNA  synthesis  in  vitro 


Salntonetia  typhimurium 


CHO/HGPRT 


CHO 


Mouse  micronucieus 


Primary  rat  hepatocytes 


Primary     rat     hepatocytes     and 
Spennatocytes 


Negative 


Negative 


Positive 


Negative 


Negative 


Negative 
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3.  Reproductive  and  developmental 
toxicity.  The  results  of  a  series  of  studies 
indicated  that  there  were  no 
reproductive,  developmental,  or 
teratogenic  hazards  associated  with 
cymoxanil. 

In  a  2-generation  cymoxanil  rat 
reproduction  study,  the  no  observed 
effect  level  (NOEL)  for  both  parents  and 
offspring  was  approximately  7 
milligrams/kilogram/day  (mg/kg/day), 
based  on  decreased  body  weight,  weight 
gain  and  food  consumption  in  adults 
and  decreased  pup  weight  in  offspring 
at  32  mg/kg/day.  There  were  no 
reproductive  or  fertility  effects.  Since 
offspring  effects  occurred  only  in  the 
presence  of  maternal  toxicity,  it  is 
considered  a  secondary  effect  to  the 
health  effects  on  the  dam. 

With  cymoxanil,  developmental 
studies  conducted  in  rats  demonstrated 
a  NOEL  of  10  mg/kg/day  and  a  lowest 
observed  effect  level  (LOEL)  of  25  mg/ 
kg/day  for  both  adult  and 
developmental  effects.  Maternal  effects 
in  rats  included  decreased  weight, 
weight  gain,  and  food  consumption. 
Developmental  effects  were  increases  in 
fetal  variations,  which  were  the  result  of 
generalized  delays  in  ossification,  and 
overall  malformations,  although 
malformations  detected  were  not  dose- 
related.  In  rabbits,  several 
developmental  toxicity  studies  were 
conducted  with  cymoxanil.  Based  on 
the  weight-of-evidence  of  all  three 
studies,  EPA  considered  there  was  no 
unique  sensitivity  of  perinatal  animals 
to  the  effects  of  cymoxanil,  nor  any 
anomalies  of  the  fetal  nervous  system  at 
maternally  toxic  doses  up  to  and 
including  32  mg/kg/day  (Cymoxanil 
Agency  Risk  Assessment,  February  18, 
1998). 

4.  Subchronic  toxicity.  Subchronic 
{90-day)  feeding  studies  were 
conducted  with  rats,  mice,  and  dogs.  In 
addition,  the  following  subchronic 
feeding  studies  were  conducted:  A  90— 
day  in  rats  to  evaluate  neurotoxicity  and 
28--day  feeding  studies  in  rats  and  mice 
to  evaluate  immunotoxicity.  A  28-day 
dermal  study  was  conducted  in  rats. 

In  a  subchronic  toxicity/neurotoxicity 
study  in  rats  with  cymoxanil,  the  NOEL 
of  47.6  mg/kg/day  in  males  was  based 
on  decreased  body  weights  and  minimal 
to  mild  testicular  and  epididymal  effects 
at  higher  concentrations.  In  females,  the 
NOEL  of  59.9  mg/kg/day  was  based  on 
effects  on  body  weight,  weight  gain,  and 
food  efficiency  at  higher  levels. 

The  subchronic  NOEL  for  male  mice 
administered  cymoxanil  was  8.25  mg/ 
kg/day  based  on  body  weight  and 
weight  gain  effects  at  82.4  mg/kg/day 
and  above.  The  NOEL  for  females  was 
121  mg/kg/day  based  on  increases  in 


spleen  and  liver  weights  at  433  mg/kg/ 
day  and  above. 

For  cymoxanil,  dogs  were  the  most 
sensitive  species  in  subchronic  studies. 
Reduced  body  weight  gain  and/or  food 
consumption  was  observed  at  3  mg/kg/ 
day  or  greater  in  females  and'5  mg/kg/ 
day  and  above  in  males.  Both  sexes  had 
red  blood  cells  (RBC)  changes  decreased 
RBC  counts,  hemaglobin  (Hb),  and/or 
hematocrit  (Hct)  and  increased 
incidence  of  ketonuria  at  the 
intermediate  and  high  concentration, 
and  changes  in  serum  chemistry 
(decreases  in  various  electrolytes  and 
proteins)  at  the  high  dose.  Males  had 
testicular  and  epididymal  effects  at  the 
highest  concentration,  11  mg/kg/day 
(raised  from  5  mg/kg/day  at  week  3); 
this  was  considered  to  be  retardation  of 
development  due  to  markedly  reduced 
body  weight  in  this  group.  The  NOEL 
for  males  was  3  mg/kg/day.  There  was 
no  NOEL  in  female  dogs  in  the  90-day 
study.  Although,  a  NOEL  was  not 
established  in  the  dog  subchronic  study, 
3  mg/kg/day  was  found  to  be  a  NOEL  in 
a  subsequent  chronic  study  in  dogs. 

Subchronic  28-day  studies  were 
conducted  in  rats  and  mice  to  evaluate 
the  immunotoxicity  potential  of 
cymoxanil.  Cymoxanil  was  not 
immunotoxic  up  to  and  including  the 
highest  dose  tested  which  was  1,600 
ppm  in  rats  (108  and  117  mg/kg/day  in 
males  and  females,  respectively),  1,200 
ppm  (218  mg/kg/day)  in  male  mice,  and 
2.400  ppm  (552  mg/kg/day)  in  female 
mice. 

Cymoxanil  was  applied  to  the  skin  of 
rats  6-hours/day  for  28  days  at  doses  of 
0,  50,  500,  and  1,000  mg/kg/day.  There 
were  no  effects  at  any  dose  tested.  The 
28-day  dermal  NOEL  was  1.000  mg/kg/ 
day,  the  highest  dose  tested. 

5.  Chronic  toxicity.  Chronic  studies 
with  cymoxanil  were  conducted  on  rats, 
mice,  and  dogs  to  determine  oncogenic 
potential  and/ or  chronic  toxicity  of  the 
compound.  Effects  generally  similar  to 
those  observed  in  the  90-day  studies 
were  seen  in  the  chronic  studies. 
Cymoxanil  was  not  oncogenic. 

The  chronic  NOEL  for  cymoxanil  in 
male  rats  was  4.08  mg/kg/day  based  on 
decreased  body  weight,  weight  gain, 
food  efficiency,  and  non-neoplastic 
lesions  in  several  organs  including  lung 
inflammation,  spermatid  degeneration, 
•and  retinal  atrophy  at  30.3  mg/kg/day  or 
higher.  In  addition,  male  rats  in  the  two 
highest  groups  displayed  increased 
aggressiveness  and  hyperreactivity 
consistent  with  the  compromised 
general  health  status  (i.e.  systemic 
toxicity)  of  those  groups.  In  females,  the 
NOEL  of  5.36  mg/kg/day  was  based  on 
decreased  body  weight,  weight  gain, 
food  efficiency,  and  non-neoplastic 


lesions  in  several  organs  including 
lungs,  liver,  intestines,  mesenteric 
lymph  nodes,  sciatic  nerve,  and  retina  at 
38.4  mg/kg/day  or  higher.  Retinal 
atrophy  and  sciatic  lesions  are  common 
spontaneous  lesions  associated  with 
aging.  These  effects  observed  in 
cymoxanil  test  animals  were  considered 
aging-related  effects.  Spermatid 
degeneration  occurs  spontaneously  in 
rats.  While  the  incidence  was  increased 
in  cymoxanil-treated  rats,  most  were 
mild  or  minimal  and  none  were  more 
than  moderate.  Thus,  the  effects  are 
considered  a  mild  exacerbation  of  a 
spontaneously  occurring  lesion. 

In  mice,  the  chronic  NOELs  for 
cymoxanil  were  4.19  and  5.83  mg/kg/ 
day  for  males  and  females,  respectively, 
based  on  changes  in  organ  weights, 
gastrointestinal  effects  in  females  and 
liver,  testes  and  epididymal  effects  in 
males  at  the  LOEL.  Similar  to  the  rat, 
the  testicular  effects  were  considered  an 
exacerbation  of  a  spontaneous  lesion, 
that  occurred  in  one-quarter  of  the 
control  mice.  The  LOELs  were  42.0  and 
58.1  mg/kg/day  for  males  and  females, 
respectively. 

The  chronic  cymoxanil  NOEL  for 
male  dogs  was  3.0  mg/kg/day  based  on 
a  temporary  decrease  in  body  weight 
and  food  consumption,  and  lower  RBC 
count,  hemoglobin,  and  hematocrit  at 
5.7  mg/kg/day.  In  female  dogs  the  only 
finding  was  a  transient  effect  on  body 
weight,  food  consumption,  and  food 
efficiency  at  the  highest  dose  tested,  3.1 
mg/kg/day,  only  during  the  first  week  of 
the  study.  EPA  considered  the  NOEL  in 
females  to  be  3.1  mg/kg  (Cymoxanil 
Agency  Risk  Assessment,  February  18, 
1998). 

6.  Animal  metabolism.  When 
administered  by  gavage  to  rats, 
cymoxanil  was  readily  absorbed  and 
eliminated.  Absorption  reached 
maximum  concentrations  in  whole 
blood  within  4  hours  post-dosing.  A 
rapid  and  almost  complete  elimination 
was  observed  in  the  urine  and  feces. 
The  majority  of  radioactivity  was 
recovered  within  96  hours,  mainly  in 
urine  but  also  in  feces.  Radioactivity  in 
the  tissues  and  carcass  was  less  than 
1%.  In  the  urine  and  feces,  the  majority 
of  the  radioactivity  was  free  and/or 
conjugated  glycine.  2-Cyano-2- 
methoxyimino-acetic  acid  was  also 
found  in  low  levels  in  the  urine  and 
trace  levels  in  the  feces.  Intact 
cymoxanil  was  less  than  1%  in  feces 
and  not  detected  in  the  urine.  The 
metabolite  profile  in  urine  and  feces 
was  similar  between  sexes,  among  dose 
groups,  and  between  dosing  regimens 
(single  vs.  midtiple). 
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7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  significance 
to  mammals. 

8.  Endocrine  disruption.  Chronic, 
lifespan,  and  multi-generational 
bioassays  in  mammals  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  endocrine 
effects.  Any  endocrine-related  effects 
would  have  been  detected  in  this 
definitive  array  of  required  tests.  The 
probability  of  any  such  effect  due  to 
agricultural  uses  of  cymoxanil  is 
negligible. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Cymoxanil  is  a 
fungicide  currently  registered  in  the 
United  States  for  use  on  potatoes.  In 
addition,  tolerances  have  been  for 
cymoxanil  on  imported  tomatoes  and 


grapes.  This  tolerance  petition  proposes 
the  following  new  uses  in  the  United 
States:  Cucurbit  vegetables,  fruiting 
vegetables  and  head  lettuce.  There  are, 
no  residential  uses. 

i.  Food — a.  Chronic  dietary  exposure 
assessment.  The  chronic  RID  of  0.041 
mg/kg/day  is  based  on  a  NOEL  of  4.08 
mg/kg/day  from  the  1  year  rat  feeding 
study  and  an  uncertainty  factor  of  100. 
The  acute  NOEL  of  4.D  mg/kg/day  is 
based  upon  maternal  clinical  signs  and 
weight  effects  at  higher  levels  in  a  rat 
developmental  study. 

Chronic  dietary  cymoxanil  exposure 
risks  resulting  from  the  proposed  use  of 
DPX-KP481  50DF  on  cucurbits,  fruiting 
vegetables,  head  lettuce,  potatoes  and 
imported  grapes  were  estimated  using 
the  Dietary  Exposure  Evaluation  Model 
(DEEM,  Novigen  Sciences,  Inc.,  1999 


Version  6.74).  The  analysis 
conservatively  assumed  that  30%  of  the 
crops  on  the  proposed  label  would  be 
treated  with  DPX-KP481  50DF  and  used 
field  trial  residue  data.  The  chronic 
dietary  risk  estimate  for  cymoxanil 
shows  that  an  adequate  margin  of  safety 
exists  for  all  population  subgroups  and 
that  no  effects  would  result  from  dietary 
exposure  to  cymoxanil. 

The  following  table  presents  the 
analysis  which  indicate  large  margins  of 
safety  for  each  population  subgroup  and 
very  low  probability  of  effects  resulting 
frt)m  chronic  exposure  to  cymoxanil  in 
DPX-KP481  50DF.  No  sensitive 
subpopulations  were  identified.  For  the 
general  populations  and  all 
subpopulations  0.2%  or  less  of  the 
chronic  RfD  used. 


Table  3.— Results  of  Chronic  Dietary  Analysis  with  Cymoxanil 


Population  Group 

Maximum  Dietary  Exposure 
(mg/kg/day) 

%HfD 

U.S.  population 

0.000063 

0.2 

Non-nursing  Infants  (<1  yr.) 

0.000016 

<0.1 

Children  (1-€  yr.) 

0.000074 

0.2 

Children  (7-12  yr.) 

0.000068 

0.2 

Females  (13+) 

0.000074 

0.2 

b.  Acute  dietary  exposure.  Results  of 
the  Tier  3  acute  dietary  exposure 
analysis  show  that  an  adequate  margin 
of  safety  exists  for  all  population 
subgroups  and  that  no  acute  effects 
would  result  from  dietary  exposure  to 
cymoxanil.  The  analysis  conservatively 
assimied  that  30%  of  the  crops  on  the 
proposed  label  would  be  treated  with 
DPX-KP481  50DF  and  used  field  trial 
residue  data. 


The  results  of  the  acute  dietary 
exposure  analysis  for  cymoxanil  are 
given  in  the  table  below.  The 
percentages  of  acute  reference  dose 
(aRFD)  for  cymoxanil  were  calculated 
based  on  an  acute  NOEL  of  4  mg/kg/day 
fit)m  the  rabbit  developmental  study 
based  on  maternal  clinical  signs  and 
weight  effects  at  the  higher  levels  iand 
an  imcertainty  factor  of  100.  The  results 
of  the  acute  dietary  exposure  analysis 
for  cymoxanil  indicate  that  the 


predicted  exposures,  expressed  as  a 
percentage  of  the  aRFD  are  well  below 
100%,  showing  cymoxanil  clearly  meets 
the  Food  Quality  Protection  Act  (FQPA) 
standard  of  reasonable  certainty  of  no 
harm  and  presents  much  lower  acute 
dietary  risk  than  many  of  its 
competitors.  At  the  99.9'»'  percentile,  the 
percentage  of  the  aRFD  was  4.47%  for 
the  general  population  and  5.72%  for 
the  most  sensitive  subpopulation, 
nursing  females. 


Table  4. — Results  of  Acute  Dietary  Analysis  with  Cymoxanil 


Population  Group 

99""  Percentile  of  Exposure 

99<><  Percentile  of  Exposure 

Exposure  (mg/kg/day) 

%aRfD 

Exposure  (mg/kg^ 
day) 

%aRfD 

U.S.  population 

0.000475 

1.19 

0.001789 

4.47 

Non-nursing  Infants  (<1  yr.) 

0.000184 

vO.46 

0.000599 

1.50 

Children  (1-6  yr.) 

0.000576 

1.44 

0.002096 

5.24 

Children  (7-12  yr.) 

0.000485 

1.21 

0.001936 

4.84 

Females  (13+  nursing) 

0.000635 

1.59 

0.002287 

5.72 

ii.  Drinking  watier.  Surface  water 
exposure  was  estimated  using  the 


Generic  Expected  Environmental 
Concentration  (GENEEC)  model.  Ground 


water  exposure  was  estimated  using 
SCI-GROW.  These  are  screening  level 
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models  used  for  determining  upper 
bound  concentrations  of  pesticides  in 
surface  water  and  ground  water. 

The  acute  drinking  water  levels  of 
concern  (DWLOCs)  are  1.3  parts  per 
million  (ppm)  for  the  U.S.  population, 
and  0.38  ppm  for  the  most  exposed 
population  subgroup,  children  (1-6 
years).  The  estimated  maximum 
concentration  of  cymoxanil  in  surface 
water  (8.15  ppb)  derived  from  GENEEC 
is  much  lower  than  the  acute  DWLOC. 
Therefore,  one  can  conclude  with 
reasonable  certainty  that  residues  of 
cymoxanil  in  drinking  water  will  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk. 

The  chronic  DWLOCs  are  1.4  ppm  for 
the  U.S.  population  and  0.4  ppm  for  the 
most  sensitive  subgroup,  children  (1-6 
years).  The  DWLOCs  are  substantially 
higher  than  the  GENEEC  56-day 
estimated  environmental  concentration 
of  0.37  ppb  for  cymoxanil  in  surface 
water.  Therefore,  one  can  conclude  with 
reasonable  certainty  that  residues  of 
cymoxanil  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk. 

2.  Non-dietary  exposure.  Cymoxanil 
products  are  not  labeled  for  residential 
non-food  uses,  thereby  eliminating  the 
potential  for  residential  exposure.  Non- 
occupational, non-dietary  exposure  for 
cymoxanil  has  not  been  estimated 
because  the  proposed  products  are 
limited  to  commercial  crop  production. 
Therefore,  the  potential  for  non- 
occupational exposure  is  insignificant. 

D.  Cumulative  Effects 

EPA's  consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
cymoxanil  should  be  cumulative  with 
those  of  any  other  chemical  compounds 
or  with  each  other.  Cymoxanil  is  a 
unique  cyanoacetamide  and  is 
chemically  unrelated  to  any  other 
commercial  plant  disease  control  agent. 
Its  biochemical  mode  of  action  on  fungi 
appears  to  be  unique;  it  is  theorized  to 
act  through  inhibition  of  multiple 
cellular  processes,  but  a  definitive 
mechanism  has  not  been  completely 
elucidated.  Similarly,  the  mechanism  of 
action  imderlying  observed 
toxicological  effects  in  mammals  is  not 
fully  characterized  and  there  is  no 
reliable  information  to  suggest  that 
cymoxanil  has  a  mechanism  of  toxicity 
in  common  with  any  other  compoimd. 

Given  the  distinct  chemical  and 
toxicological  profile  of  cymoxanil,  its 
low  acute  toxicity,  absence  of  genotoxic, 
oncogenic,  developmental,  or 
reproductive  effects,  and  low  exposure 
potential,  the  expression  of  cumulative 


human  health  effects  with  any  other 
natural  or  synthetic  pesticide  is  not 
anticipated. 

E.  Safety  Determination 

1.  U.S.  population.  Dietary  and 
occupationaj  exposure  will  be  the  major 
routes  of  exposure  to  the  U.S. 
population  for  cymoxanil,  and  ample 
margins  of  safety  have  been 
demonstrated  for  bbth. 

For  cymoxanil,  assuming  30%  crop 
treated  and  residues  estimated  based  on 
field  trial  results,  the  chronic  dietary 
exposure  for  the  overall  U.S.  population 
is  estimated  to  be  0.000063  mg/kg/day, 
using  0.2  percent  of  the  RfD.  For  acute 
dietary  exposure,  the  estimated 
exposure  is  0.000475  and  0.001789  at 
the  QQ'*"  and  99.9"'  percentiles,  which 
will  utilize  1.19  and  4.47%, 
respectively,  of  the  RfD  for  the  overall 
U.S.  population.  The  ground  application, 
margin  of  exposure  (MOE)  was  7,814  for 
mixers/loaders  and  1 ,430  for 
applicators.  The  aerial  application  MOE 
was  3,907  for  mixers/loaders  and  38,763 
for  applicators.  The  MOE  for  flaggers 
was  10,916.  Based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessments, 
there  is  reasonable  certainty  that  no 
harm  will  result  from  the  aggregate 
exposure  of  residues  of  cymoxanil 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

2.  Infants  and  children.  Chronic 
dietary  exposure  of  cymoxanil  for  the 
most  highly  exposed  children's 
subpopulations  are:  0.000074  mg/kg/day 
for  children  1-6  years  and  0.000068  mg/ 
kg/day  for  children  7-12  years, 
representing  0.2%  of  the  chronic 
reference  dose  (cRfD)  for  each 
subpopulation.  Exposure  for  all  infant 
subpopulations  was  negligible.  For 
acute  dietary  exposure  of  cymoxanil,  the 
%RfD  for  children-1-6  years  is  1.44  at 
the  99'*'  percentile  and  5.24  at  the  99.9"' 
percentile.  For  non-nursing  infants  (>1 
yr.),  the  %RfD  is  0.46  at  the  99* 
percentile  and  1.50  at  the  99.9"' 
percentile.  There  are  no  residential  uses 
of  cymoxanil:  it  is  extremely  unlikely 
that  drinking  water  will  be 
contaminated.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base,  the  lack  of 
toxicological  endpoints  of  special 
concern,  the  lack  of  any  indication  that 
children  are  more  sensitive  than  adults 
to  cymoxanil,  and  the  conservative 
exposure  assessment,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from  the 
aggregate  exposure  of  residues  of 
cymoxanil,  including  all  anticipated 
dietary  exposure  and  all  other  non- 


occupational exposures.  Accordingly, 
there  is  no  need  to  apply  an  additional 
safety  factor  for  infants  and  children. 

F.  International  Tolerances 

To  date,  no  international  tolerances 
exist  for  cymoxanil. 
[FR  Doc.  03-4257  Filed  2-27-03;  8:45  am] 
BILLING  CODE  65«»-S0-S 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1445-DR] 

Alaska;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice.. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Alaska,  (FEMA-1445-DR),  dated 
December  4,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  February  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Alaska  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  4,  2002: 

Kodiak  Island  Borough  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

Alaska  Railroad  right-of-way  tietween 
Miiepost  79  and  Milepost  102  along  the 
Turnagain  Arm  and  state  highway  Milepost 
4  Power  Creek  Road  highway  in  the  Cordova 
area  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh, 

Director. 

(FR  Doc.  03-4723  Filed  2-27-03;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1452-OR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency^ 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1452-DR),  dated  February  4, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  February  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  4,  2003,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  a  severe  ice  storm  on 
December  3-4,  2002,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs.  If  Other  Needs  Assistance  under 
Section  408  of  the  Stafford  Act  is  later 
requested  and  warranted,  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  James  N.  Russo  of  the 


Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Beckham,  Blaine,  Caddo,  Canadian,  Custer, 
kingfisher,  Kiowa,  Logan,  Noble,  Osage. 
Pawnee,  Payne,  Roger  Mills  and  Washita 
Counties  for  Public  Assistance. 

All  coimties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
.Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 

[FR  Doc.  03-4724  Filed  2-27-03;  8:45  am] 
BILLING  COOE  6718-02-? 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1451-DR] 

South  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Carolina,  (FEMA-1451- 
DR),  dated  January  8,  2003,  and  related 
determinations . 

EFFECTIVE  DATE:  February  12.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda .  Ruiz@fema  gov.' 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Carolina  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  8,  2003: 


Cherokee,  Greenville,  Laurens, 
Spartanburg.  Union,  and  York  Counties  for 
Category  E  (buildings  and  equipment)  under 
the  Public  Assistance  program  (already 
designated  for  Categories  A.  B.  and  F). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  AlllMugh, 
Director. 
[FR  Doc.  03-4725  Filed  2-27-03;  8:45  am] 

BtLLMG  COOE  STIB-OS-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3171-EM] 

Space  Shuttle  Columbia;  Emergency 
and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  Space  Shuttle 
Columbia  {FEMA-3171-EM),  dated 
February  1,  2003,  as  amended,  and 
related  determinations. 
effective  date:  February  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
J)irectorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  memorandum  for 
the  Director  of  the  Federal  Emergency 
Management  Agency  dated  February  6, 
2003,  the  President  amended  and 
restated  his  February  l";  2003, 
declaration  of  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  §§5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  United 
States  in  connection  with  the  events  relating 
to  the  loss  of  the  Space  Shuttle  Columbia  on 
February  1.  2003,  are  of  sufficient  severity 
and  magnitude  to  warrant  an  emergency 
declaration  under  section  501(b)  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C.  5121- 
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5206  (the  "Stafford  Act").  The  basis  for  my 
decision  to  make  this  declaration  pursuant  to 
section  50t{b)  of  the  Stafford  Act  includes 
the  fact  that  the  space  shuttle  and  the  space 
program  are  Federal  property  and  Federal 
programs.  I,  therefore,  declare  that  such  an 
emergency  exists  for  this  event. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  purposes,  such  amounts  as  you  Hnd 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 
assistance  as  you  deem  appropriate  under 
Title  V  of  the  Stafford  Act  at  100  percent 
Federal  funding  in  the  State  of  Texas. 

Pursuant  to  this  emergency  declaration, 
you  are  also  authorized  to  provide  only 
Federal  Operations  Support  for  debris 
removal  under  Title  V  of  the  Stafford  Act,  at 
100  percent  Federal  funding,  in  any  other 
State  where  you  determine  the  need  exists. 
FEMA  will  consult  with  the  Governor  of  any 
affected  State  before  providing  assistance. 

This  declaration  does  not  affect  the 
February  1.  2003,  declaration  under  the 
Stafford  Act  for  Louisiana  as  a  result  of  the 
joss  of  the  Space  Shuttle  Columbia. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alexander  S.  Wells  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
emergency: 

Anderson,  Angelina.  Bell,  Cherokee, 
Collin,  Comanche,  Dallas.  Eastland,  Ellis, 
Franklin,  Freestone,  Grayson,  Gregg, 
Harrison,  Henderson,  Hunt,  Jefferson, 
Johnson.  Kaufman,  Leon,  McLennan,  Milam. 
Montgomery,  Nacogdoches,  Navarro,  Orange. 
Panola,  Parker.  Rusk,  Sabine,  San  Augustine, 
Shelby,  Smith,  Tarrant,  Upshur,  Walker, 
Williamson,  and  Wood  Counties  for  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  at  100  percent 
Federal  funding. 

Further,  Federal  Operations  Support 
for  debris  removal  (Category  A)  may  be 
provided  in  any  other  State  where  I 
determine,  at  a  later  date,  that  the  need 
exists. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 


Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

foe  M.  Allbaugh, 

Director. 

[FR  Doc.  03^726  Filed  2-27-03;'8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3171-EM1 

Space  Shuttle  Columbia;  Amendment 
No.  1  to  Notice  of  an  Emergency 
Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  the  Presidential  declaration  of  an 
emergency  for  the  Space  Shuttle 
Columbia,  {FEMA-3171-EM),  dated 
February  1,  2003,  as  amended,  and 
related  determinations. 
EFFECTIVE  DATE:  February  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda  .Ruiz@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  emergency  declaration  for  the 
Space  Shuttle  Columbia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  an  emergency  by 
the  President  in  his  declaration  of 
February  1,  2003,  as  amended: 

Andrews.  Bowie,  Cameron,  Camp, 
Chambers,  Denton,  El  Paso,  Hardin,  Hood, 
Houston,  )ackson.  Limestone.  Polk,  Rockwall, 
Somervell,  and  Trinity  Counties  for  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  at  100  percent 
Federal  funding. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 


Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

)oe  M.  Allbaugh, 

Director. 

|FR  Doc.  03-4727  Filed  2-27-03;  8:45  ^m] 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3172-EM] 

Louisiana;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Louisiana: 
Space  Shuttle  Columbia  (FEMA-3172- 
EM).  dated  February  1,  2003.  and 
related  determinations. 
EFFECTIVE  DATE:  February  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov.  . 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  memorandum 
dated  February  1,  2003,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  §§5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Louisiana  in  connection  with  the  events 
relating  to  the  loss  of  the  Space  Shuttle 
Columbia  on  February  1.  2003.  are  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  section  to 
make  this  declaration  pursuant  to  section 
501(b)  of  the  Stafford  Act  includes  the  fact 
that  the  space  shuttle  and  the  space  program 
are  Federal  property  and  Federal  programs.  I, 
therefore,  declare  that  siich  an  emergency 
exists  in  the  State  of  Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  purposes,  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 
assistance  as  you  deem  appropriate  under 
title  V  of  the  Stafford  Act  at  100  percent 
Federal  funding. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 
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Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Alexander  S.  Wells  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal' 
Coordinating  Officer  for  this  declared 
emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Bossier,  Caddo,  Natchitoches,  Ouachita, 
Rapides,  Sabine,  and  Vernon  Parishes  for 
debris  removal  (Category  A),  and  emergency 
protective  measures  (Category  B),  at  100 
percent  Federal  funding  under  the  Public 
Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program) 
Joe  M.  Allbaugh, 
Director. 

[FR  Doc.  03^728  Filed  2-27-03;  8:45  ami 
BILUNG  CODE  6718-02-l> 


determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  February  1,  2003: 

Acadia,  Allen,  Ascension,  Avoyelles, 
Beauregard,  Calcasieu,  De  Soto.  East  Baton 
Rouge.  East  Feliciana,  Evangeline,  Grant, 
Jefferson,  Lafayette,  Lafourche,  Lincoln, 
Livingston,  Morehouse,  Orleans,  Pointe 
Coupee,  St.  Bernard.  St.  Charles,  St.  James, 
St.  John  the  Baptist,  St.  Landry,  St.  Martin, 
St.  Mary,  St.  Tammany,  Tangipahoa, 
Terrebonne,  Vermilion,  Webster,  West  Baton 
Rouge,  West  Feliciana,  and  Winn  Parishes  for 
debris  removal  (Category  A),  and  emergency 
protective  measures  (Category  B),  under  the 
Public  Assistance  program  at  100  percent 
Federal  funding. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-4729  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  671S-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3172-EM] 

Louisiana;  Amendment  No.  1  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  the  Presidential  declaration  of  an 
emergency  for  the  State  of  Louisiana: 
Space  Shuttle  Columbia  (FEMA-3172- 
EM),  dated  February  1,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  February  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Louisiana:  Space  Shuttle 
Columbia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting  of  the  Federal 
Interagency  Committee  on  Emergency 
Medical  Services  (HCEMS) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

summary:  FEMA  announces  the 
following  open  meeting. 

Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(FICEMS). 

Date  of  Meeting:  March  6,  2003. 

Place:  Building  S,  Room  113,  National 
Emergency  Training  Center  (NETC), 
16825  South  Seton  Avenue, 
Emmitsburg,  Maryland  21727. 

Time:  10:30  a.m. 

Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minute^ 
Ambulance  Design  Subcommittee  and 
Technology  Subcommittee  Reports; 
Counter-terrorism  Subcommittee  report; 
presentation  of  member  agency  reports; 
and  reports  of  other  interested  parties. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  with 


limited  seating  available  on  a  first-come; 
first-served  basis.  See  the  Response  and 
Security  Procedures  below. 

Response  Procedures:  Committee 
Members  and  members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  Ms.  Patti  Roman,  on  or 
before  Tuesday,  March  4,  2003,  via  mail 
at  NATEK  hrcorporated,  4200-G 
Technology  Court,  Chantilly,  Virginia 
20151,  or  by  telephone  at  (703)  818- 
7070,  or  via  facsimile  at  (703)  818-0165. 
or  via  e-mail  at  prbman@natekinc.com. 
This  is  necessary  to  be  able  to  create  and 
provide  a  current  roster  of  visitors  to 
NETC  Security  per  directives. 

Security  Procedures:  Increased 
security  controls  and  surveillance  are  in 
effect  at  the  National  Emergency 
Training  Center.  All  visitors  must  have 
a  valid  picture  identification  card  and 
their  vehicles  will  be  subject  to  search 
by  Security  personnel.  All  visitors  will 
be  issued  a  visitor  pass  that  must  be 
worn  at  all  times  while  on  campus. 
Please  allow  adequate  time  before  the 
meeting  to  complete  the  security 
process. 

Conference  Call  Capabilities:  If  you 
are  not  able  to  attend  in  person,  a  toll 
free  number  has  been  set  up  for 
teleconferencing.  The  toll  free  number 
will  be  available  from  10:30  a.m.  until 
4  p.m.  Members  should  call  in  around 
10:30  a.m.  The  number  is  1-800-320- 
4330.  The  FICEMS  conference  code  is 
"10."  If  you  plan  to  call  in,  yon  should 
just  enter  the  number  "10" — no  need  to 
hit  any  other  buttons,  such  as  the  star 
or  pound  keys. 

FICEMS  Meeting  Minutes:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  at  the  next 
FICEMS  Committee  Meeting  on  June  5. 
2003.  The  minutes  will  also  be  posted 
on  the  United  States  Fire 
Administration  Web  site  at  http:// 
www.usfa.fema.gov/ems/ficems.htm 
within  30  days  after  their  approval  at 
the  June  5,  2003  FICEMS  Committee 
Meeting. 

Dated:  February  19.  2003. 
R.  David  Paulison, 

U.S.  Fire  Administrator.  United  States  Fire 
Administration. 

[FR  Doc.  03^720  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  671  »-(»-*> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Radiological  Emergency 
Preparedness:  Planning  Guidance 

agency:  Federal  Emergency 
Management  Agency. 
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action:  Notice  of  availability. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
announcing  the  availability  of  draft  REP 
Program  Planning  Guidance  for 
comment.  The  Planning  Guidance 
document  is  available  at  http:// 
www.fema.gov/rrr/rep/. 

DATES:  FEMA  must  receive  comments 
on  or  before  April  29,  2003. 

ADDRESSES:  You  may  submit  your 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington,  DC 
20472,  or  send  them  by  e-mail  to 
rules@fema.gov.  Please  reference  "REP 
Planning  Guidance"  in  the  subject  line 
of  your  e-mail  or  comment  letter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  E.  Quinn,  Chief,  Radiological 
Emergency  Preparedness  Branch, 
Technological  Services  Division, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472;  telephone:  (202)  646-3664,  or 
e-mail:  vanessa.quinn@fema.gov,  or 
Nancy  H.  Goldstein,  Radiological 
Emergency  Preparedness  Branch, 
Technological  Services  Division, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington 
DC  20472,  telephone:  (202)  646-4285.  or 
(e-mail)  nancy.goIdstein@fema.gov. 

SUPPLEMENTARY  INFORMATION:  In 

December  2002,  the  Federal  Emergency 
Management  Agency  (FEMA)  posted  a 
draft  Planning  Guidance  document  on 
its  Web  site  for  a  30-day  comment 
period,  ending  on  January  24,  2003.  In 
response  to  commenters'  requests  for 
additional  time  and  for  notification 
through  the  Federal  Register,  FEMA  has 
extended  the  conclusion  of  the 
comment  period  to  60  days  from  the 
date  of  this  notice.  The  document  may 
be  accessed  at  bttp://www.fema.gov/nT/ 
rep/.  Comments  that  were  submitted  to 
FEMA  during  the  initial  30-day  period 
do  not  need  to  be  resubmitted. 

Dated:  February  11.  2003. 
W.  Craig  Conklin. 

Director,  Technological  Services  Division, 

Office  of  National  Preparedness. 

(FR  Doc.  03-4721  Filed  2-27-03;  8:45  am] 

BILLING  CODE  6718-Oe-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-47] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  bb  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assessing  the 
Linkages  between  Dating  Violence, 
Other  Peer  Violence,  and  Suicide — 
New — National  Center  for  Injury 
Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Violence  is  an  important  public 
health  problem,  particularly  among  our 
youth.  In  the  United  States,  homicide 
and  suicide  are  the  second  and  third 
leading  causes  of  death,  respectively,  for 
youth  aged  15-19  years.  Accordingly, 
there  has  been  a  tremendous  growth  in 
research  on  the  prevalence,  incidence, 
causes  and  effects  of  dating  violence, 
peer  violence,  and  suicide  among  youth. 
Various  disciplines  have  contributed  to 
the  development  of  research  on  the 
subject  including  psychology, 
epidemiology,  criminology  and  public 
health. 

Still,  considerable  gaps  remain  in  our 
understanding  of  the  extent  to  which 


yoiith  who  engage  in  one  type  of  violent 
behavior  are  more  likely  to  engage  in 
other  types  of  violent  behavior.  Existing 
research  on  the  linkages  across  different 
forms  of  violent  behavior  among  youth 
are  limited.  Research  with  adults 
suggests  that  dating  violence  and  other 
peer  violence  are  strongly  linked, 
however  the  strength  of  this  association 
among  adolescents  and  the  degree  to 
which  it  changes  by  developmental 
stage  remain  unclear.  Similarly, 
regarding  the  linkages  with  suicidal 
behavior,  gaps  remain  in  our 
understanding  of  the  extent  to  which 
suicidal  behavior  varies  for  those  who 
engage  in  dating  violence  versus  other 
peer  violence  or  both  types  of  violence, 
and  how  this  association  varies  by  age. 
Also,  the  extent  to  which  risk  for 
participation  in  single  versus  multiple 
types  of  violence  varies  for  adolescent 
males  and  females  is  generally  not  well 
understood.  ' 

Gaps  in  our  understanding  of  how 
different  types  of  violent  behavior  are 
linked  and  whether  they  share  common 
risk  factors  have  limited  the  ability  to 
design  violence  prevention  and 
intervention  efforts  that  could  address 
multiple  types  of  violence.  Additional 
information  on  the  linkages  among 
dating  violence,  other  peer  violence, 
and  suicidal  behavior  and  how  these 
linkages  differ  by  gender  and  age  is 
needed  to  guide  the  selection,  timing, 
and  focus  of  prevention  strategies.  This 
study  will  increase  the  knowledge  and 
understanding  of  the  linkages  among 
different  types  of  violence.  As  a  result, 
CDC  will  work  with  a  contractor  to 
identify  a  school  district  in  a  high-risk 
community,  identify  a  sample  of 
students  to  participate  in  the  study,  and 
develop  a  questionnaire  that  will  be 
administered  to  male  and  female 
students  at  different  developmental 
stages  (i.e.,  6th,  9th  and  12th  grade). 

The  goals  of  the  study  are  to  examine 
the  extent  (a)  youth  engage  in  multiple 
types  of  violence  (i.e.,  dating  violence, 
other  peer  violence,  and  suicidal 
behavior);  (b)  risk  and  protective  factors 
for  different  types  of  violence  are 
unique  or  shared;  (c)  linkages  across 
types  of  violence  vary  by  gender  and 
developmental  stage;  and  (d)  other 
socio-environmental  factors  which 
buffer  or  exacerbate  risk  for  violence. 
The  questionnaires  include  information 
about  aggressive  and  violent  behaviors 
(e.g.,  verbal,  coercive,  physical,  and 
sexual)  that  youth  use  against  dating 
partners  and  other  peers  and  suicidal 
thoughts,  plans,  and  attempts. 
Additionally,  the  questionnaires  will 
include  information  about  psycho-social 
and  behavioral  factors  that  may  buffer  or 
exacerbate  risk  for  violent  behavior.  The 
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scales  used  in  the  questionnaire  are 
original  or  modified  versions  of 
established  scales  that  were  developed 
for  use  with  adolescents. 

A  better  understanding  of  the  linkages 
among  dating  violence,  other  peer 


violence,  and  suicidal  behavior,  and 
how  these  linkages  differ  by  gender  and 
age  is  needed  to  guide  the  selection, 
timing,  and  focus  of  prevention 
strategies.  Ultimately,  this  information 
will  guide  CDC  in  designing  programs 


that  reduce  multiple  forms  of  violence 
among  adolescents  and  young  adults. 
There  is  no  cost  to  respondents. 


Respondents 


6tti  Grade  Students  (Male/Female)  . 
9th  Grade  Students  (Male/Female)  . 
12th  Grade  Students  (Male/Female) 

Total  


Numt)er  of 
respondents 


1,000 
1.000 
1,000 


Nunrttjer  of  re- 
sponses/ 
respondent 


Average  bur- 
den/response 
(in  hrs.) 


45/60 
45/60 
45/60 


Total  burden 
(in  hrs.) 


750 
750 
750 


2250 


Dated:  February  24,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Pievention. 
|FR  Doc.  03-4737  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-R-143] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  writh  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invigfed  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 


Title  of  Information  Collection: 
Analysis  of  Malpractice  Premium  Data; 

Form  No.:  CMS-R-143  (OMB  #0938- 
0080); 

Use:  Survey  of  medical  liability 
insurers  for  use  in  computing  the 
malpractice  component  of  the 
geographic  practice  cost  index  and  the 
malpractice  relation  value  units; 

Frequency:  Every  3  years; 

Affected  Public:  State.  Local,  or  Tribal 
Gov't..  Business  or  other  for-profit,  and 
not-for-profit  insitutions; 

Number  of  Respondents:  50; 

Total  Annual  Responses:  50; 

Total  Annual  Hours:  150. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  niunber,  and  CMS 
docimient  identifier,  to 
PaperwoA^hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Strategic  Operations  and 
Regulatory  Affairs.  Division  of 
Regulations  Development  and 
Issuances.  Attention:  Dawn  Willinghan. 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  February  20,  2083. 
John  P.  Burke  III, 

CMS  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

[FR  Doc.  03-4694  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid       ^ 
Services 

[CMS-1245-N] 

Medicare  Program;  Request  for 
Nominations  to  ttte  Advisory  Panel  on 
Ambulatory  Payment  Classifications 
Groups 

AGENCY:  Centers  for  Medicai-e  & 
Medicaid  Services,  Department  of 
Health  &  Human  Services. 
ACTION:  Notice. 

SUMMARY:  This  notice  invites 
nominations  of  members  to  the 
Advisory  Panel  on  Ambulatory  Payment 
Classification  (APC)  Groups  (the  Panel). 
There  will  be  six  vacancies  on  the  Panel 
as  of  March  31,  2003.  The  purpose  of 
the  Panel  is  to  review  the  APC  groups   - 
and  their  associated  weights  and  to 
advise  the  Secretary  of  Health  and 
Human  Services  and  the  Administrator 
of  the  Centers  for  Medicare  &  Medicaid 
Services  concerning  the  clinical 
integrity  of  these  groups  and  weights, 
which  are  major  elements  of  the 
hospital  outpatient  prospective  payment 
system.  The  Panel  was  recently 
rechartered  for  a  2-year  period  through 
November  21,  2004. 

Nominations:  Nominations  will  be 
considered  if  received  at  the  appropriate 
address,  which  is  provided  below,  no 
later  than  5  p.m.  e.s.t.  March  31,  2003. 
Mail  or  deliver  nominations  to  the 
following  address:  CMS,  Center  for 
Medicare  Management,  Hospital  & 
Ambulatory  Policy  Group,  Division  of 
Outpatient  Care,  Attention:  Paul  Rudolf, 
M.D.,  J.D.,  Chairman,  Advisory  Panel  on 
APC  Groups,  7500  Security  Boulevard, 
Mail  Stop  C4-05-17,  Baltimore,  MD 
21244-1850. 

Web  Site:  Please  refer  to  the  hitemet 
at  http://wwrw.cms.gov/faca  for 
additional  information  and  updates  on 
the  Panel's  activities. 
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Advisory  Committees'  Information 
Lines:  Information  Hotlines  at  1-877- 
449-5659  (toil-free)  or  410-786-9379 
(local)  for  additional  information. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Shirl  Ackerman-Ross,  at 
SAckermanross@cms.hhs.gov  or  call  her 
on  (410)  786-4474.  News  media 
representatives  should  contact  the  CMS 
Press  Office.  (202)  690-6145. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Secretary  of  Health  and  Human 
Services  (the  Secretary)  is  required  by 
section  1833(t)(9)(A)  of  the  Social 
Security  Act  (the  Act),  as  amended  by 
section  201(h)(1)(B)  and  redesignated  by 
section  202  (a)(2)  of  the  Balanced 
Budget  Refinement  Act  of  1999  (Pub.  L. 
106-113),  to  consult  with  an  advisory 
panel  on  APC  groups  (the  Panel).  The 
Panel  will  meet  up  to  three  times 
annually  to  review  the  APC  groups  and 
provide  technical  advice  to  the 
Secretary  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  (the  Administrator)  concerning 
the  clinical  integrity  of  the  groups  and 
their  associated  weights.  The  groups 
and  their  weights  are  major  elements  of 
tlie  hospital  outpatient  prospective 
payment  system  (OPPS).  The  technical 
advice  provided  by  the  Panel  wi^ne 
considered  as  we  prepare  the  ain^al 
Notice  of  Proposed  Rulemaking  that  will 
propose  changes  to  the  OPPS  for  the 
next  calendar  year. 

^  The  current  members  of  the  Panel  are: 
Michelle  Burke,  R.N.;  Leslie  Jane 
Collins,  R.N.;  Geneva  Craig,  R.N.;  Lora 
A.  DeWald.  M.ED;  Gretchen  M.  Evans, 
R.'N.;  Robert  E.  Henkin,  M.D.;  Lee  H. 
Hilbome.  M.D.;  Stephen  T.  House.  M.D.; 
Kathleen  P.Xinslow,  CRNA,  Ed.D;  Mike 
Metro,  R.N.;  Gerald  V.  Naccarelli,  M.D; 
Beverly  K.  Philip.  M.D.;  Karen  L. 
Rutledge,  B.S.;  William  A.  Van  Decker, 
M.D.,  J.D.,  and  Paul  E.  Wallner,  D.O. 
The  Panel  Chairperson  is  Paul  M. 
Rudolf,  M.D,  I.D.,  a  CMS  Medical 
officer. 

The  charter  allows  for  up  to  15 
members  plus  a  Chair,  and  we  will  have 
6  openings  as  of  March  31,  2003. 
Therefore,  we  are  requesting 
nominations  for  members  to  serve  on 
the  Panel.  Panel  members  serve  without 
compensation,  pursuant  to  advance 
written  agreement;  however,  travel, 
meals,  lodging,  and  related  expenses 
will  be  reimbursed  in  accordance  with 
standard  government  travel  regulations. 
We  have  a  special  interest  for  ensuring 
that  women,  minorities,  and  the 
physically  challenged  are  adequately 
represented  on  the  Panel,  and  we 


encourage  nominations  of  qualified 
candidates  from  those  groups. 

The  Secretary,  or  his  designee,  will 
appoint  new  members  to  the  Panel  ftxDm 
among  those  candidates  determined  to 
have  the  required  expertise;  new 
appointments  will  be  done  in  a  manner 
that  will  ensure  an  appropriate  balance 
of  membership. 

II.  Criteria  for  Nominees 

Qualified  nominees  will  meet  those 
requirements  necessary  to  be  a  Panel 
member.  Panel  members  must  be 
representatives  of  Medicare  providers 
(including  Community  Mental  Health 
Centers)  subject  to  the  OPPS,  with 
technical  and/or  clinical  expertise  in 
any  of  the  following  areas: 

•  Hospital  payment  systems. 

•  Hospital  medical  care  delivery 
systems. 

•  Outpatient  payment  requirements. 

•  Ambulatory  payment  classification 
groups. 

•  Use  of,  and  payment  for,  drugs  and 
medical  devices  in  an  outpatient  setting. 

•  Provision  of,  and  payment  for, 
partial  hospitalization  services. 

•  Any  other  relevant  expertise. 

It  is  not  necessary  that  any  nominee 
possess  expertise  in  all  of  the  areas 
listed,  but  each  must  have  a  minimum 
of  5  years  experience  and  currently  be 
employed  full-time  in  his  or  her  area  of 
expertise.  Members  of  the  Panel  serve 
overlapping  4-year  terms,  contingent 
upon  the  rechartering  of  the  Panel. 

Any  interested  person  may  nominate 
one  or  more  qualified  individuals.  Self- 
nominations  will  also  be  accepted.  Each 
nomination  must  include  a  letter  of 
nomination,  a  curriculum  vita  of  the 
nominee,  and  a  statement  from  the 
nominee  that  the  nominee  is  willing  to 
serve  on  the  Panel  under  the  conditions 
described  in  this  notice  and  further 
specified  in  the  Charter. 

ni.  Copies  of  the  Charter 

You  may  obtain  a  copy  of  the  charter 
for  the  Panel  by  submitting  a  request  to 
Shirl  Ackermann-Ross.  CMS.  CMM. 
HAPG,  DOC,  7500  Security  Boulevard, 
Mail  Stop  C4-05-17,  Baltimore,  MD 
21244,  (410)  786-4474,  or  e-mail  the 
request  to  SAckermanross@cms.hhs.gov. 
A  copy  of  the  charter  is  also  available 
on  the  Internet  at  http:// 
www.cms.hhs.gov/faca.. 

Authority:  Sef.tion  1833(t)(9}(A)  of  the 
Social  Security  Act  (42  U.S.C.  13951(t)(9)(A)) 
and  section  10(a)  of  Pub.  L.  92-463  (5  U.S.C. 
App.  2). 


Dated:  February  25.  2003. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  & 
Medicaid  Services. 

|FR  Doc.  03-4804  Filed  2-27-03;  8:45  am) 
BH.UNG  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-2165-N] 

Medicaid  Program;  Infrastructure 
Grant  Program  To  Support  the 
Competitive  Employment  of  People 
Witti  Disabilities 

agency:  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  funding,  through  grants, 
for  eligible  States  under  section  203  of 
the  Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  (TWUA).  The 
grant  program  is  designed  to  assist 
States  in  developing  infrastructures  to 
support  the  competitive  employment  of 
people  with  disabilities  by  extending 
necessary  Medicaid  coverage  to  these 
individuals.  This  notice  also  contains 
pertinent  information  where  States  may 
apply  for  the  grant  program. 

A  total  of  $35  million  has  been 
appropriated  by  the  legislation  for  the 
infrastructure  grant  program  for  fiscal 
year  2004.  In  addition,  amounts  that 
were  appropriated  under  section  203  of 
TWWIIA  for  previous  fiscal  years  but 
which  were  not  awarded  to  States  are 
available  for  these  awards  in  2004. 

We  expect  to  award  approximately  50 
grants.  This  includes  new  as  well  as 
continuation  grants.  Award  amoimts 
will  be  between  $500,000  and  $1.5 
million.  There  is  no  State  match  or  cost 
sharing  associated  with  this  grant 
solicitation.  Criteria  for  evaluating  these 
applications  will  be  listed  in  the  grant 
solicitation  (Web  site  address  listed 
below). 

Who  May  Apply:  State  Agencies. 
DATES:  Deadline  for  Letter  of  Intent  to 
Apply:  States  are  encouraged  to  submit 
a  notice  of  intent  to  apply  for  a  grant  no 
later  than  May  2,  2003.  Submission  of 
your  letter  of  intent  is  optional  and  will 
not  affect  the  approval  of  your 
application. 

Date  of  Applicant's  Teleconference: 
States  interested  in  participating  in  a 
teleconference  regarding  this  grant 
solicitation  should  check  the  Ticket  to 
Work  Web  site  listed  below  for  the  date 
and  time. 
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Deadline  for  Grant  Submission:  Grant 
applications  must  be  submitted  by  July 
15,  2003  to  be  considered  imder  the 
2004  annual  funding  cycle. 
Applications  for  these  grants  are  not 
subject  to  review  under  Executive  Order 
12372 — Intergovernmental  Review  by 
Federal  Agencies  (45  CFR  part  100). 
ADDRESSES:  Application  Materials: 
Standard  application  forms  and  related 
instructions  are  available  from  the  Web 
site,  www.cms.hhs.gov/researchers/ 
priorities/ grants. asp  or  from  Judith 
Norris,  Centers  for  Medicare  &  Medicsdd 
Services,  Office  of  Internal  Customer 
Support,  Acquisition  and  Grants  Group, 
C2-21-15  Central  Building,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-5130,  e-mail: 
Jnorrisl@cms.hhs.gov.  Application 
materials  must  be  formally  submitted  to 
Judith  Norris. 

Please  note:  State  agencies  are  only 
required  to  submit  an  original 
application  and  two  copies. 

Web  site:  You  may  access  up-to-date 
information  about  the  Medicaid 
Infrastructiu^  Grants  and  obtain 
informatidn  from  the  full  grant 
solicitation  grant  at:  http:// 
WKrw.cms.bhs.gov/twwiia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  grants  may  be 
directed  to:  Joe  Razes,  TWWILA  Program 
Manager,  Disabled  and  Elderly  Health 
Programs  Group,  Center  for  Medicaid 
and  State  Operations,  Centers  for 
Medicare  &  Medicaid  Services,  Room 
S2-14-26,  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850.  (410)  786- 
6126,  e-mail:  frazes@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  the  fourth  such  notice 
aiuiouncing  the  availability  of  funds  for 
Medicaid  infrastructure  grants 
authorized  by  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act.  A 
total  of  38  States  currently  have  been 
awarded  Medicaid  infrastructure  grants 
under  the  Ticket  to  Work  legislation  that 
provides  Federal  grant  funding  for  11 
years  through  2011.  This  notice  is 
consistent  with  the  three  previous 
notices  in  soliciting  States  to  apply  for 
grants  that  will  expand  services  and 
supports  for  workers  with  disabling 
conditions.  States  that  wish  to  apply  for 
these  grants  and  desfre  further  detailed 
information,  such  as  application 
requirements,  review  procedures,  an 
explanation  of  a  timely  submission, 
necessary  forms,  and  other  relevant 
information,  should  refer  to  the  above 
listed  Web  sites. 

Approval  for  Collection  of 
Information:  The  collection  of 
information  requested  in  the  application 
for  grants  funding  has  been  approved  by 


the  Office  of  Management  and  Budget 
under  the  approval  number  0938-0811. 
The  current  approval  expires  on 
November  30,  2003. 

Authority:  Section  203  of  the  Ticket  to 
Work  and  Work  Incentives  Improvement  Act 
of  1999,  Pub.  L.  106-170.  (Catalog  of  Federal 
Dorbestic  Assistance  Program  No.  93.768, 
Centers  for  Medicare  and  Medicaid  Services 
'Research,  Demonstration,  and  Evaluations) 

Dated:  December  23,  2002. 
Thorny  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

[FR  Doc.  03-4733  Filed  2-27-03;  8:45am] 

BILUNG  COOE:  412(MI1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-5002-N] 
RIN  0938-ZA39 

Medicare  Program;  Demonstration: 
Capitated  Disease  Management  for 
Beneficiaries  With  Chronic  Illnesses 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS.  - 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  interested 
parties  of  an  opportunity  to  apply  for  a 
cooperative  agreement  to  participate  in 
a  Capitated  Disease  Management 
Demonstration.  This  demonstration  uses 
disease  management  interventions  and 
payment  for  services  based  on  full 
capitation  (with  risk  sharing  options)  to 
(1)  improve  the  quality  of  ser^aces 
furnished  to  specific  eligible 
beneficiaries,  including  dual  eligibles 
and  the  frail  elderly,  and  (2)  manage 
expenditures  under  Parts  A  and  B  of  the 
Medicare  program.  We  are  interested  in 
testing  models  aimed  at  beneficiaries 
who  have  one  or  more  chronic 
conditions  that  are  related  to  high  costs 
to  the  Medicare  program,  such  as  stroke, 
congestive  heart  failing,  or  diabetes.  We 
intend  to  use  a  competitive  application 
process  to  select  organizations  to 
participate  in  this  demonstration. 
DATES:  Applications  will  be  considered 
timely  if  we  receive  them  on  or  before 
May  29,  2003. 

ADDRESSES:  Mail  applications  to: 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Research 
Development  and  Information, 
Demonstration  Program  staff,  Attn: 
Raymond  Wedgeworth,  Mail  Stop:  C4- 
17-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244. 


Applications  must  be  typed  for  clarity 
and  should  not  exceed  40  double- 
spaced  pages,  exclusive  of  the  executive 
summary,  resumes,  forms,  and 
documentation  supporting  the  cost 
proposal.  Because  of  staffing  and 
resource  limitations,  we  cannot  accept 
applications  by  facsimile  (FAX) 
transmission.  Applications  postmarked 
after  the  closing  date,  or  postmarked  on 
or  before  the  closing  date  but  not 
received  in  time  for  panel  review,  will 
be  considered  late  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this 
demonstration,  contact  Raymond 
Wedgeworth,  CMS  Project  Officer,  at 
(410)  786-6676,  or 
rwedgeworth@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Eligible  Organizations 

Potentially  qualified  applicants  are 
provider  sponsored  organizations, 
academic  medical  centers. 
Medicare+Choice  organizations,  or 
disease  management  companies,  who 
can  demonstrate  ability  to  effectively 
supply  disease  management  services 
applicable  to  the  Medicare  population, 
which  may  include  dual  eligibles  and 
frail  elderly,  specific  to  select  chronic 
conditions. 

Administrator  Initiative 

The  clearest  statement  of  the 
Adqiinistration's  priorities  for  Medicare 
is  found  in  the  White  House  document, 
"21st  Century  Medicare,"  issued  on  July 
12,  2001.  In  that  document,  the 
Administration  made  a  series  of 
proposals  for  modernizing  Medicare 
benefits  so  that  they  would  better  meet 
the  needs  of  its  beneficiaries.  One  of  the 
important  proposals  in  the  document  is 
to  improve  the  current  limits  of  the 
program  on  innovative  treatment.  The 
report  notes  that  "Medicare's  traditional 
approach  to  [uying  only  for  discrete 
visits  and  services  has  denied  many 
seniors  the  opportunity  to  take 
advantage  of  the  advances  that  have 
been  pioneered  by  integrated  health 
delivery  in  coordinating  care  for 
complex  conditions  and  chronic 
diseases.  These  programs  can  lead  to 
better  health  outcomes  and  reduce  total 
medical  costs  by  avoiding 
complications." 

In  line  with  the  above  goals,  the 
Administration  is  undertaking  a  series 
of  disease  management  demonstration 
projects  to  explore  a  variety  of  ways  to 
iihprove  beneficiary  care  in  the 
traditional  Medicare  plan.  These 
demonstrations  provide  bepeficiaries 
with  greater  choices,  enhance  the 
quality  of  their  care,  and  offer  better 
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value  for  the  dollars  spent  on  health 
care. 

The  purpose  of  this  demonstration  is 
to  test  capitated  payment  arrangements 
with  qualified  organizations  for  the  case 
management  of  specific  diseases.  The 
targeted  populations  include  Medicare 
beneficiaries  with  chronic  illnesses  and 
special  populations,  such  as  dual 
eligibles  and  frail  elderly.  The  payment 
models  employed  are  intended  to 
reduce  costs  and  improve  the 
coordination  and  quality  of  care  for 
Medicare  beneficiaries  with  select 
chronic  diseases.  In  addition,  the 
models  may  be  applied  to  organizations 
that  target  dual  eligibles  or  the  frail 
elderly.  Specifically,  we  will  pay 
predetermined  rates  for  each  month  for 
which  an  individual  chooses  to  receive 
disease  management  services  under  this 
demonstration,  according  to  a  disease- 
specific  risk  adjustment  approach 
currently  being  developed.  (Disease 
specific  risk  adjusters  are  being 
developed  as  part  of  the  model  for  M+C 
Risk  adjustment.  The  legislative 
mandate  for  implementation  of  the  risk 
adjustment  model  is  January  1.  2004  for 
all  plans.  This  risk  adjuster,  which  will 
factor  a  greater  number  of  comorbidities 
into  the  payment,  is  to  be  announced 
March  2003.)      , 

There  will  also  be  a  risk  sharing 
option  available  (that  is.  a  symmetrical 
risk  sharing  on  profit  and  losses  around 
a  Medical-Loss-Ratio). 

In  exchange  for  the  capitation 
amount,  the  applicant  would  be 
required  to  cover  all  Medicare-covered 
services  for  an  individual  participating 
in  the  demonstration,  in  addition  to  the 
disease  management  services.  The 
applicant  would  be  required  to  ma^e 
such  services  available  to  beneficiaries 
participating  in  the  demonstration, 
either  directly  or  through  arrangements 
with  other  Medicare-certified  providers. 
Medicare  beneficiaries  participating  in 
this  demonstration  would  be  informed 
that  it  is  a  condition  of  sucn 
participation  that  they  receive  services 
through  the  provider  of  disease 
management  that  has  received  a 
payment  on  behalf  of  the  participant. 
For  non-M+C  organizations,  only 
traditional  Medicare  fee-for-service 
(FFS)  beneficiaries  are  eligible  to 
participate  in  the  demonstration.  The 
intent  of  the  demonstration  is  to  attract 
traditional  Medicare  FFS  beneficiaries, 
however,  we  will  consider,  on  a  case-by- 
case  basis,  allowing  M+C  organizations 
to  market  the  demonstration  to  their 
current  M+C  beneficiaries  and  permit 
participation  in  the  demonstration  by 
one  M+C  beneficiary  for  every  2 
traditional  Medicare  FFS  beneficiaries 
they  get  to  participate.  Current  M+C 


beneficiaries  would  have  to  disenroll 
from  their  current  M+C  plan  in  order  to 
participate  in  the  deii^onstration. 
Organizations  allowed  to  sign  up 
current  M+C  beneficiary  who 
disenrolled  from  an  M+C  plan  to 
participate  in  the  demonstration  would 
have  to  agree  to  the  monitoring  of  their 
Medical-Loss-Ratio  (MLR). 

The  capitated  payment  method  will 
require  the  collection  and  submission  of 
simplified  encounter  data.  The 
demonstration  will  use  the  Group 
Health  Plan  Payment  System  to  pay  the 
sites. 

Under  this  demonstration,  selected 
organizations  would  provide  the  clinical 
management  of  patients  with  high  cost 
diagnoses  such  as  stroke,  congestive 
heart  failure,  and  diabetes.  (Applicants 
may  propose  a  project  that  seeks  to 
intervene  with  disease  management 
services  for  Medicare  eligible 
beneficiaries  who  have  the  potential  for 
renal  failure  but  who  are  not  yet  in 
dialysis.  Randomization  may  be 
required  for  a  proposal  with  this  model.) 
The  demonstration  would  be  especially 
appropriate  for  provider  sponsored 
organizations  (PSOs),  but  is  also  open  to 
other  types  of  organizations  such  as 
disease  management  organizations, 
academic  medical  centers  (AMCs)  or 
M+C  organizations.  By  targeting  or 
encouraging  the  formation  of  integrated 
delivery  systems  and  paying  a  single 
risk  payment  rather  than  reimbursing 
services  on  a  fee-for-service  basis,  we 
hope  to  improve  communication  and 
coordination  of  services  between 
patient,  physician,  disease  management 
organizations,  and  other  providers. 

I.  Background 

A.  Legislative  Background 

Section  402(a)(1)(A)  of  the  Social 
Security  Amendments  of  1967  (Pub.  L. 
90-248),  42  U.S.C.  1395b-l(a)(l)(A). 
authorizes  the  Secretary  to  develop  and 
engage  in  demonstrations  "to  determine 
whether,  and  if  so  which,  changes  in 
methods  of  payment  or  reimbursement 
*   *   *  for  health  care  and  services  under 
health  programs  established  by  the 
Social  Security  Act,  including  a  change 
to  methods  based  on  negotiated  rates, 
would  have  the  effect  of  increasing 
efficiency  and  economy  of  health 
services  under  such  programs  through 
the  creation  of  additional  incentives  to 
these  ends  without  adversely  affecting 
the  quality  of  such  services.  *   *  *" 

Under  section  402(b)  of  the  Social 
Security  Act  Amendments  of  1967,  the 
Secretary  is  authorized  to  waive 
requirements  in  title  XVIII  that  relate  to 
reimbursement  and  payment  in  order  to 
carry  out  demonstrations  authorized 


under  section  402(a)  of  the  Social 
Security  Act  Amendments  of  1967. 

Under  this  demonstration,  we  would 
use  the  authority  in  section  402(b)  to 
waive  the  "fee-for-service"  (FFS) 
payment  rules  that  would  ordinarily 
apply  to  a  beneficiary  who  has  elected 
the  "Original  Medicare  plan",  and 
would  substitute  the  methodology 
discussed  in  this  notice,  and  agreed  to 
in  the  demonstration  contract. 

B.  Problem 

Historically,  a  small  proportion  of 
Medicare  beneficiaries  has  accounted 
for  a  major  proportion  of  Medicare 
expenditures.  For  example,  in  1996, 
12.1  percent  of  all  Medicare  eiuoUees 
accounted  for  75.5  percent  ($126.1 
billion)  of  all  Medicare  FFS  program 
payments.  Many  of  these  high-cost 
beneficiaries  are  chronically  ill  with 
certain  common  diagnoses,  and  most  of 
the  Medicare  expenditures  for  their  care 
are  for  repeated  hospitalizations.  During 
the  next  30  years,  as  the  population 
ages,  the  number  of  individuals  and 
estimated  cost  of  care  for  these 
individuals  are  expected  to  grow 
dramatically. 

In  addition,  dual  eligibles  and  special 
populations  account  for  a  large 
proportion  of  Medicaid  and  Medicare 
expenditures.  The  1998  Medicare  Chart 
Book  reported  that  in  1995.  the  6 
million  dually  eligible  beneficiaries 
accounted  for  30  percent  Medicarp 
spending,  though  they  only  represented 
16  percent  of  the  Medicare  population. 
Moreover,  the  dually  eligible  accounted 
for  35  percent  of  Medicaid  spending, 
though  they  only  made  up  1 7  percent  of 
the  Medicaid  population. 

When  services  furnished  to 
individuals  with  chronic  illness  are 
reimbursed  on  a  FFS  basis,  health  care 
has  often  been  fragmented  and  poorly 
coordinated  across  multiple  health  care 
providers  and  multiple  sites  of  care. 
Evidence-baS|ed  practice  guidelines  have 
notalways  been  followed,  nor  have 
patients  always  been  taught  how  best  to 
care  for  themselves.  These  shortcomings 
are  particularly  true  for  patients  served 
under  reimbursement  systems  in  which 
providers  lack  incentives  for  controlling 
the  frequency,  mix,  and  intensity  of 
services,  and  where  they  have  limited 
'accountability  for  the  outcomes  of  care. 

Many  M+C  organizations  and  private 
insurers  have  realized  the  importance  of 
effectively  coordinating  the  care  of 
services  for  persons  with  select  chronic 
conditions.  The  quality  of  care,  as  well 
as  the  cost  of  care,  can  be  improved 
through  better  integration  of  the 
delivery  system.  In  order  to  create 
incentives  to  maintain  costs,  encourage 
the  coordination  of  services,  and 
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improve  the  quality  of  care,  M+C  and 
private  insurers  have  developed 
alternative  payment  systems  that  put  the 
provider  of  disease  management 
organizations  at  full  or  partial  risk  for 
the  cost  of  care. 

Concerning  dual  eligibles,  integration 
across  the  continuum  of  primary,  acute, 
and  long-term  care  services  for 
vulnerable  populations  has  gained 
attention  in  recent  years  as  an  approach 
that  could  produce  both  cost  efficiencies 
and  more  appropriate  decisions  on  the 
settings  in  which  care  is  delivered. 

C.  Disease  Management 

The  level  of  interest  in  and  knowledge 
about  disease  management  is  growing 
dramatically.  The  Institute  of 
Medicine's  report,  entitled  "Crossing 
the  Quality  Chasm,"  highlights  the 
challenge  of  managing  chronic 
conditions  within  a  system  that  was 
designed  to  treat  acute  illness.  Major 
national  organizations  such  as  the 
Disease  Management  Association  of 
America  (DMAA)  have  been  formed  to 
advance  the  practice  of  disease 
management,  and  the  National 
Committee  for  Quality  Assurance 
(NCQA)  has  established  standards  for 
disease  management  programs. 

Early  efforts  at  disease  management 
occurred  mainly  in  managed  care 
settings,  as  the  plan  and  the  providers 
had  clear  incentives  to  manage  care  and 
the  patients  were  eruolled  and  "locked 
into"  a  delivery  system.  More  recently, 
a  variety  of  health  care  organizations 
including  physician  group  practices, 
private  insurers,  conunercial  firms,  and 
academic  medical  centers,  have 
developed  programs  designed  to  address 
the  challenges  inherent  in  managing 
chronic  illnesses  within  the  context  of 
a  FFS  system  oriented  around  episodic 
care.  The  most  obvious  of  these  systems 
are  called  PSOs. 

The  NDMA,  NCQA,  and  other 
organizations  such  as  the  National 
Pharmaceutical  Council  have  put 
forward  definitions  of  disease 
management  that  contain  certain 
conunon  elements.  These  definitions 
view  disease  management  as  an 
approach  to  delivering  health  care  to 
persons  with  chronic  illnesses  that  aims 
to  improve  patient  outcomes  while 
containing  health  care  costs.  These 
programs  tend  to  target  persons  whose 
primary  health  problem  is  a  specific 
disease,  althou^  certain  comorbid 
conditions  are  usually  addressed  as 
well.  Patients  with  a  similar  level  of 
severity  of  a  disease  tend  to  face  similar 
problems  and  therefore  receive  similar 
treatment  plans.  These  disease 
management  interventions  tend  to  be 
highly  structiued  and  emphasize  the  use 


of  standard  protocols  and  clinical 
guidelines. 

Certain  common  features  are  found  in 
all  of  these  definitions: 

•  Identification  of  patients  and 
matching  the  intervention  with  need. 

•  Use  of  evidence-based  practice 
guidelines. 

•  Supporting  adherence  to  the  plan  of 

care. 

•  Supporting  adherence  to  evidence- 
based  medical  practice  guidelines  by 
providing  medical  treatment  guidelines 
to  physicians  and  other  providers, 
reporting  on  the  patient's  progress  in 
compliance  with  protocols,  and 
providing  support  services  to  assist  the 
physician  in  monitoring  the  patient. 

•  Services  designed  to  enhance 
patient  self-management  and  adherence 
to  their  treatment  plan.  Examples  of 
these  services  are  patient  education, 
monitoring  and  reminders,  and  behavior 
modification  programs  aimed  at 
encouraging  lifestyle  changes. 

•  Routine  reporting/feedback  loop- 
(may  include  communication  with 
patient,  physician,  health  plan  and 
ancillary  providers,  and  practice 
profiling). 

•  Communication  and  collaboration 
among  providers  and  between  the 
patient  and  providers.  Related  services 
include  team  conferences,  collaborative 
practice  patterns,  and  routine  reporting 
and  feedback  loops.  In  addition,  care 
managers  are  often  used  to  relay 
commiuiication  and  to  coordinate  care 
across  providers  and  between  face-to- 
face  encounters  with  chronically  ill 
patients.  Programs  that  address 
comorbid  conditions  extend  their 
communication  efforts  to  include  all  of 
the  patient's  providers  and  the  entire 
spectrum  of  care. 

•  Collection  and  analysis  of  process 

and  outcomes  measures. 

In  addition  to  these  standard  features, 
programs  may  include  use  of 
information  technology  such  as 
specialized  software,  data  registries, 
automated  decision  support  tools,  and 
callback  systems.  Although  disease 
management  services  usually  do  not 
include  actual  treatment  of  the  patient's 
condition,  many  disease  management 
programs  augment  the  services  provided 
in  the  traditional  FFS  system  by  adding 
such  services  as  comprehensive  geriatric 
assessment,  social  services,  preventive 
services,  transportation,  including 
prevention  services  and  necessary 
prescription  drugs  and  outpatient 
medications.  The  interventions 
provided  go  beyond  those  services 
generally  covered  imder  the  Medicare 
FFS  program. 

In  oiu  recent  study  aimed  at 
investigating  and  benchmarking  case 


management  and  disease  management 
efforts,  the  suggestion  was  made  that 
case  and  disease  management 
organizations  provide  services  aimed  at 
addressing  one  or  more  of  the  following 
goals:  improving  patient  self-care, 
improving  physician  prescribing  and 
treatment  practices,  improving 
communication  and  coordination,  and 
arranging  and  providing  for  services: 
Programs  vary  in  their  relative  focus  on 
these  areas.  Some  disease  management 
programs  may  emphasize  improving 
physician  use  of  recommended  clinical 
guidelines,  others  may  focus  on 
providing  case  managers  to  support  and 
educate  the  patient  and  enhance 
communication,  and  others  may    . 
emphasize  access  to  additional  services. 

D.  CMS  Demonstrations  of  Management  , 
of  Chronic  Diseases 

We  have  made  three  awards  pursuant 
to  section  121  of  the  Medicare, 
Medicaid,  and  Benefits  Improvement 
and  Protection  Act  (BIPA)(Pub.  L.  106- 
554,  enacted  on  December  21,  2000)  that 
directs  us  to  conduct  a  demonstration 
project  for  the  Medicare  FFS  population 
to  determine  the  impact  on  costs  and 
health  outcomes  of  applying  disease 
management  services.  Demonstration 
sites  plan  to  start  enrollment  in  the 
spring  of  2003.  Under  this  BIPA 
demonstration,  services  will  be 
supplemented  with  coverage  for 
prescription  drugs  provided  to 
beneficiaries  with  advanced-stage 
congestive  heart  failure,  diabetes,  or 
coronary  heart  disease.  A  key  feature  of 
the  demonstration  is  that  the  selected 
organizations  must  guarantee  either 
through  reinsurance  or  some  other 
means,  net  savings  to  the  Medicare 
program. 

In  the  past,  we  have  conducted 
several  demonstrations  of  case 
management  for  chronic  illnesses, 
including  the  national  channeling 
demonstration  and  the  Alzheimer's 
Disease  demonstration.  The  evaluations 
of  these  demonstrations  found  that  none 
of  them  showed  sufficient  savings  to 
cover  the  additional  costs  of  case 
management. 

There  are  several  possible  reasons  for 
the  lack  of  positive  results.  First,  the 
most  appropriate  individuals  were  not 
always  targeted  and  enrolled  into  the 
demonstration.  In  many  cases,  the  sites 
eiu'oUed  patients  with  less  severe,  and 
therefore  less  costly  conditions,  making 
it  more  difficult  to  achieve  cost  savings 
by  avoiding  normal  utilization  patterns 
of  acute  or  long-term  medical  care.  The 
disease  management  demonstration 
Web  site  vmvw.cms.hhs.gov/healthplans/ 
research/DMDemo.asp  contains 
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additional  information  about  these 
demonstrations. 

We  are  currently  conducting  other 
demonstrations  that  test  either  case  or 
disease  management.  In  one 
demonstration,  Lovelace  Health  Systems 
in  Albuquerque,  New  Mexico  was 
chosen  to  operate  demonstrations  of 
intensive  case  management  services  for 
high-risk  patients  with  congestive  heart 
failure  and  diabetes  to  improve  the 
clinical  outcomes,  quality  of  life,  and 
satisfaction  with  services.  The  other  is 
a  larger  scale  demonstration  involving 
15  sites  authorized  by  the  Balanced 
Budget  Act  (BBA)  of  1997  (Pub.  L.  105- 
33,  enacted  on  August  5,  1997)  to 
evaluate  methods  such  as  case 
management  and  disease  management 
that  improve  the  quality  of  care  for 
beneficiaries  with  a  chronic  illness.  The 
coordinated  care  demonstration  was 
designed  based  on  the  findings  of  a 
review  of  best  practices  for  coordinating 
care  in  the  private  sector.  More 
information  about  the  Coordinated  Care 
Demonstration  can  be  found  on  our  Web 
site  www.cms.hhs.gov/healthplans/ 
research/coorcare.asp. 

E.  The  Capitated  Disease  Management 
Demonstration 

This  demonstration  will  provide 
clinical  management  of — 

(1)  Patients  with  high  cost  diagnoses 
such  as  stroke,  congestive  heart  failure, 
and  diabetes,  (2)  people  who  receive 
both  Medicare  and  Medicaid,  or  (3)  frail 
elderly  patients  that  would  benefit  from 
a  greater  coordination  of  services.  The 
project  will  allow  us  to  build  on  the 
experiences  of  existing  clinical  disease 
management  organizations.  The  delivery 
system  will  be  targeted  to  PSOs  but  is 
open  to  other  types  of  organizations 
such  as  disease  management 
organizations,  AMCs,  or  M+C 
organizations.  Participation  by  qualified 
beneficiaries  currently  in  the  traditional 
fee-for-service  Medicare  program  is  the 
intended  objective,  however,  we  will 
consider  allowing  M+C  organizations, 
on  a  case-by-case  basis,  to  accept  one 
M+C  beneficiary  for  participation  in  the 
demonstration  for  every  2  traditional 
Medicare  FFS  beneficiaries  that 
participate.  Organizations  allowed  to 
accept  a  current  M+C  beneficiary  (who 
must  actively  disenroU  in  the  plan  first) 
must  allow  the  monitoring  of  their 
Medical-Loss-Ratio  (MLR). 

In  developing  this  demonstration,  we 
reviewed  the  work  and 
recommendations  of  organizations  such 
as  the  NDMA  and  NCQA,  and  examined 
our  prior  and  current  experience  with 
similar  demonstrations. 

This  demonstration  differs  from  its 
predecessors  in  that  the  focus  is  on 
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paying  a  risk  adjusted  capitated  rate 
with  negotiated  risk  sharing 
arrangements  to  qualified  organizations 
in  order  to  create  incentives  to  improve 
the  quality  and  coordination  of  care. 
Moreover,  we  will  be  using  the  recently 
developed  risk-adjustment  payment 
methodology  that  will  apply  to  all  M+C 
organizations  beginning  in  2004.  It  is  a 
selected  significant  disease  model, 
which  includes  many  chronic  illnesses 
that  are  relevant  to  predicting  future 
expenditures. 

For  the  purpose  of  this  demonstration, 
disease  management  is  defined  as  a 
systematic  approach  to  managing  health 
care  that  aims  to  improve  patient  care, 
physician  treatment  practices, 
communication  and  coordination,  and 
access  to  needed  services,  and 
incorporates  the  following  features: 

Eligible  Population 

Beneficiary  participation  in  this 
demonstration  is  strictly  voluntary. 
Each  beneficiary  must  be  fully  informed 
about  the  demonstration  and  must  sign 
an  informed  consent  form  in  order  to 
participate.  In  addition  to  indicating 
informed  consent.  Medicare 
beneficiaries  must  satisfy  the  following 
conditions  in  order  to  be  able  to 
participate  in  the  demonstration  project: 

Eligibility  Criteria 

•  Must  be  a  Medicare  beneficiary 
enrolled  in  Part  A  and  Part  B. 

•  Medicare  must  be  primary  payer. 

•  Must  have  a  chronic  disease,  such 
.  as  stroke,  congestive  heart  failure,  or 

diabetes  (except  for  dual  eligible  or  frail 
elderly). 

Medicare  beneficiaries  will  be 
excluded  from  eligibility  if  they: 

•  Are  currently  enrolled  in  a  M+C 
plan;  however,  we  will  consider 
allowing  M+C  organizations  to  allow 
participation  in  the  demonstration  by 
one  M+C  beneficiary  for  every  Z 
traditional  Medicare  FFS  beneficiaries. 

•  Are  receiving  hospice  or  end  stage 
renal  disease  benefits. 

•  Are  currently  participating  in 
another  CMS  demonstration. 

•  Are  unable  to  participate  in  self- 
care  activities  due  to  severe  dementia  or 
other  serious  mental  illness. 

Payment 

A  contracting  provider  or  provider 
organization  will  be  paid  for  the 
services  it  provides  to  demonstration 
participants  (without  regard  to  the 
frequency  and  intensity  of  the  services 
received  by  a  given  individual)  on  a 
monthly  capitation  basis.  In  exchange 
for  this  payment,  the  contractor  would 
be  responsible  for  furnishing  or 
arranging  for  all  covered  Medicare  Part 


A  and  Part  B  services.  A  listing  of  the 
beneficiaries  who  have  elected  to 
receive  disease  management  services 
through  the  demonstration  will  be 
furnished  to  us  on  a  monthly  basis, 
which  will  be  submitted  to  the  Group 
Health  Payment  System  to  process 
payments  for  the  services  furnished  to 
these  beneficiaries. 

The  capitated  payment  rate  will  be 
based  on  the  higher  of  the  rate  paid 
under  the  M+C  program  or  99  percent 
of  a  county-level  fee-for-service  base 
rate  that  will  be  calculated  using  a 
method  developed  by  our  Office  of  the 
Actuary.  The  payment  rate  will  be  fully 
risk  adjusted  using  the  new  risk- 
adjustment  methodology. 

In  compliance  with  the  legislative 
mandate  in  BIPA,  we  have  announced  a 
draft  risk  adjustment  model  that 
includes  inpatient  and  ambulatory 
diagnosis  data,  which  will  be 
implemented  in  January  1,  2004.  The 
specific  payment  methodology  will  be 
aimounced  in  March  2003.  We  have 
chosen  a  selected  significant  disease 
model  with  approximately  61  condition 
groups.  This  model  incorporates 
multiple  chronic  diseases  into  the 
payment  system.  Although  the  new  risk 
adjustment  payment  methodology  will 
not  be  implemented  for  the  M+C 
program  until  January  2004, 
demonstration  payment  amounts  will  be 
calculated  using  the  new  risk- 
adjustment  payment  methodology,  and 
will  be  fully  risk  adjusted,  rather  than 
being  phased-in  as  is  the  case  in  the 
M+C  program.  (M+C  organization 
payments  are  subject  to  the 
congressionally  mandated  phase-in  of 
risk  adjustment  whereby  only  a  portion 
of  the  payment  is  risk  adjusted  and  the 
other  portion  of  the  payment  is 
calculated  using  demographic  factors. 
Under  this  demonstration,  the  payment 
amount  will  be  fully  risk  adjusted.) 

The  following  example  is  for 
applicants  to  estimate  risk  scores  based 
on  the  current  model  of  the  selected 
significant  condition  model.  This 
example  is  for  illustrative  purposes 
only. 

Our  example  is  a  female,  age  76.  and 
she  is  Medicaid  eligible.  She  has  the 
following  conditions: 

•  Chronic  obstructive  pulmonary 
disease  (COPD). 

•  Congestive  heart  failure  (CHF). 
Go  to  illustrative  table  found  at 

www.cms.hhs.gov/healthplans/ 
encounter/RAmodels.pdf  for 
determining  estimated  payments.  Use 
the  draft  coefficient  under  the  "61- 
condition"  model  column  to  find 
estimates. 

Payment  estimate  =  Female,  age  76 
($2,500)  +  Medicaid  ($1,000)  +  COPD 
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($2,000)  +  CHF  ($2,300)  +  CHF*COPD 
Interaction  ($1,400)  =  $9,200. 

In  determining  the  risk  score,  notice 
that  all  the  coefficients  are  added 
together  (demographic  characteristics 
cuid  risk  factors).  Also,  there  is 
additional  payment  in  the  model  for  the 
interaction  between  COPD  and  CHF. 

The  total  predicted  expenditures 
equal  $9,200,  which  is  divided  by 
$5,300  to  arrive  at  a  1.74  risk  factor 
estimate.  The  $5,300  amount  is  average 
cost  for  a  Medicare  beneficiary  in  fee- 
for-service. 

An  actual  payment  estimate  requires 
a  ratebook  that  is  not  available  until 
May  2003.  If  that  rate  book  were 
available,  you  would  multiply  the  risk 
factor  by  the  rescaled  county  capitation 
amounts  for  the  em-oUee  (Part  A  and 
Part  B  amounts).  For  more  information 
on  this  model  go  to  ivvviv.cms.iiiis.gov/ 
healthplans/riskadj/. 

If  the  applicant  is  proposing  risk 
sharing,  the  arrangement  must  be 
described  in  detail.  The  applicant 
should  include  examples  that  illustrate 
the  risk  sharing  arrangement.  The 
shared  risk  of  gain  and  loss  between  us 
and  the  participating  organization  must 
be  symmetrical,  and  the  organization 
must  always  remain  at  significant 
financial  risk. 

Because  we  intend  to  implement  any 
approved  demonstrations  as  soon  as 
possible,  we  do  not  intend  to  make  any 
significant  changes  to  the  pajnnient 
system  used  under  the  M+C  program, 
which  would  be  used  to  make  payments 
under  this  demonstration.  Thus,  we  will 
use  the  same  risk-adjustment  method 
developed  for  M+C  plans  to  be  used 
beginning  in  January  2004,  except  the 
payment  amount  will  be  fully  risk- 
adjusted.  The  reporting  systems  used 
under  the  M+C  data  will  also  apply.  If 
the  applicant  believes  it  is  necessary  to 
modify  any  aspects  of  the  payment 
process,  the  application  should  request 
the  modification  and  provide  a  detailed 
justification  for  the  request. 

Network 

Since  the  key  to  a  successful  disease 
management  product  is  the  composition 
of  the  provider  network  employed  by 
the  applicant,  and  the  effectiveness  of 
the  network  providers'  care 
management,  the  applicant  should 
describe  the  structure  of  the  proposed 
network  it  would  use,  and  the  structure 
of  its  existing  networks,  to  the  extent 
applicable.  If  possible,  the  applicsmt 
should  illustrate  with  a  diagram  the 
layering  of  networks  (PSO,  HMO,  etc.) 
and  describe  the  important  differences 
in  contracting  provisions  in  each 
network.  For  the  proposed  capitated 
disease  management  demonstration,  the 


applicant  should  describe  which 
networks  would  be  used,  how  existing 
networks  would  be  modified  for 
Medicare  users,  and  if  necessary,  how 
existing  networks  will  be  expanded. 

As  noted  above,  beneficiaries  electing 
to  receive  case  management  through  this 
demonstration  would  agree,  as  a 
condition  for  doing  so,  to  receive 
services  through  the  case  management 
provider. 

Claims  Processing 

The  application  should  contain  a 
discussion  of  the  methods  for 
processing  and  paying  cleiims  in  the 
demonstration,  including  in-network 
and  out-of-network  services.  The 
applicant  should  indicate  whether 
existing  claims  processing  systems  used 
in  commercial  business  will  be  used  or 
whether  new  systems  must  be 
developed  for  the  Medicare 
demonstration. 

If  there  are  any  interface  requirements 
for  Medicare  intermediaries  and 
carriers,  this  should  be  noted  and 
discussed.  Estimates  of  effort  required  to 
establish  payment  protocols  should  also 
be  included. 

Budget  Neutrality 

This  demonstration  must  be  budget 
neutral.  This  means  that  the  expected 
costs  that  we  incur  under  the 
demonstration  can  be  no  more  than  the 
expected  costs  were  the  demonstration 
not  to  occur.  The  applicant  must  submit 
a  budget  neutrality  calculation  in  the 
application.  Using  the  proposed 
payment  methodology  (including  any 
risk  sharing  arrangements),  the 
applicant  should  estimate  our  payments 
with  and  without  the  demonstration  for 
each  year  of  the  demonstration. 
Applicants  must  use  both  FFS  and  M+C 
expenses  calculated  on  a  county  basis 
for  the  without-demonstration  baseline 
for  comparison  to  the  with- 
demonstration  costs.  The  calculation 
should  indicate  how  the  estimates  were 
derived.  If  risk  sharing  is  proposed, 
there  should  be  three  calculations  of 
budget  neutrality — optimistic  or  best- 
case  assumptions,  expected  or  normal 
assumptions,  and  pessimistic  or  worst- 
case  assumptions.  The  risk-sharing 
proposal  must  include  a  2  percent  full- 
risk  corridor  above  and  below  a  targeted 
Medical-Loss-Ratio.  In  addition,  prior  to 
awards,  CMS  will  work  with  applicants 
to  determine  whether  the  proposed 
Medical-Loss-Ratio  is  set  at  a  level 
where  the  risk-sharing  arrangement  is 
projected  to  be  budget  neutral. 

The  applicant  should  include  a 
revenue  and  expense  statement  showing 
calendar  year  2003  estimated  per 
member  per  month  Medicare  revenue 


and  member  premium;  benefit  expenses 
(hospital  inpatient,  hospital  outpatient, 
professional,  other  Medicare  services, 
and  non-Medicare  services);  and 
administrative  expiense.  The  statement 
should  show  any  copay  credits  for  the 
various  services. 

If  risk  sharing  is  proposed,  we  will 
share  risk  only  on  medical  benefit 
expenses.  Administrative  expense  must 
be  reasonable  and  consistent  with  prior 
practices.  The  applicant  should  describe 
a  reconciliation  process  to  be  used  to 
determine  savings  or  losses.  The 
administrative  cost  will  not  be 
guaranteed  and  should  be  recovered 
from  savings.  A  reconciliation  based  on 
the  participating  organizations' 
accumulated  medical  claims  expenses 
must  include  an  independent  audit, 
funded  by  the  organization,  verifying 
the  calculations. 

"Medigap  Issues  » 

Many  Medicare  beneficiaries  have 
health  insurance  that  supplement 
Medicare,  such  as  a  Medicare 
supplement  (Medigap)  policy  or 
coverage  through  an  employer- 
sponsored  group  plan.  Thus,  to  be 
enrolled  in  the  demonstration, 
beneficiaries  must  be  informed  about 
supplemental  health  insurance, 
including  Medigap  policies  and 
protections.  With  respect  to  Medigap 
policies,  a  beneficiary  who  enrolls  in 
the  demonstration  would  generally  have 
the  following  protections: 

•  Under  section  1882(s)(3)(B)(iii)  of 
the  Social  Security  Act,  if  an  individual 
is  enrolled  in  an  organization  operating 
under  demonstration  project  authority 
and  enrollment  ceases  luider  the  same 
circumstances  that  would  permit  an 
individual  to  disenroU  from  a 
Medicare+Choice  plan  as  set  forth  in 
1851(e)(4),  (for  example,  contract 
termination,  moving  out  of  the  service 
area),  the  individual  has  a  right  to 
purchase  certain  Medigap  policies 
(generally  Plan  A,  B,  C,  or  F)  on  a 
guaranteed  issue  basis. 

•  Under  section  1882(s)(3)(B)(v)  of 
the  Social  Security  Act,  if  an  individual 
heis  a  Medigap  policy  and  drops  the 
Medigap  policy  to  enroll,  for  the  first 
time,  in  a  M+C  plan  or  any  similar 
organization  operating  under 
demonstration  project  authority 
(emphasis  added)  and  the  beneficiary 
disenrolls  during  the  first  12  months  of 
such  enrollment,  the  individual  has  the 
right  to  buy  his  or  her  former  Medigap 
policy,  if  it  is  still  available  from  the 
same  insurance  company.  If  the  former 
policy  is  not  still  available,  the 
individual  has  the  right  to  buy  Plan  A, 
B,C,  orF. 
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While  a  beneficiary  is  firee  to  keep  his 
or  her  Medigap  policy,  there  may  be 
little  benefit  in  doing  so,  as  these 
policies  are  designed  to  complement 
payments  under  Original.  FFS  Medicare 
payment  rules. 

State  Insurance  Commission  Licensure 

Depending  on  the  design  of  the 
demonstration,  programs  under  this 
demonstration  may  be  considered  to  fall 
within  State  laws  regulating  insurance, 
and  State  licensure  thus  may  be 
required  before  an  applicant  can 
participate.  The  applicant  should 
discuss  State-licensing  issues  for  the 
proposed  demonstration  site,  and 
indicate  any  potential  problems  in 
obtaining  the  appropriate  license  to 
participate  in  the  capitated  disease 
management  demonstration.  If  potential 
problems  exist,  there  should  be  a 
discussion  of  methods  for  their 
resolution.  The  applicant  should  also 
discuss  any  other  requirements  from 
local  jurisdictions  that  could  impact  on 
the  implementation  of  the  capitated 
disease  management  demonstration.  We 
will  work  closely  with  organizations 
and  their  respective  States  to  ensure  that 
all  of  the  State  requirements  are  met 
before  the  demonstration  is 
implemented. 

Other  Features 

Applicants  will  also  be  expected  to 
follow  additional  features  that  include — 
(1)  Identification  and  assessment  of 
patients,  and  documentation  of  their 
decision  to  elect  to  receive  disease 
management  through  the  demonstration, 
following  the  rules  that  apply  under  the 
M+C  program;  (2)  Implementation  of  an 
appropriate  treatment  plan  based  on 
clinical  guidelines:  (3)  Monitoring, 
feedback,  and  commimication 
concerning  the  patient's  condition;  and 
(4)  Arranging  for  and/or  providing 
needed  services,  including  preventive 
services. 

I.  Provisions  of  This  Notice 

This  notice  solicits  applications  for 
demonstration  projects  that  use  disease 
management  to  improve  the  quality  of 
services  furnished  to  specific 
beneficiaries  and  manage  expenditures 
under  Parts  A  and  B  of  the  Medicare 
program.  Demonstration  awardees  will 
receive  a  capitated  payment  for  all 
Medicare-covered  services  for 
beneficiaries  with  select  diseases 
electing  to  receive  disease  management 
through  the  demonstration.  The 
demonstration  anticipates  savings  from 
more  efficient  provision  and  utilization 
of  Medicare-covered  services  and  the 
prevention  of  avoidable,  costly  medical 
complications.  Applicants  may  propose 


to  manage  chronic  conditions  in  which 
they  have  demonstrated  expertise  and 
ability. 

Through  this  solicitation,  project 
awards  will  be  made  to  qualified 
organizations.  PSOs,  M+C  organizations, 
AMCs,  or  disease  management 
companies,  may  propose  one  or 
multiple  sites  for  any  of  their  targeted 
diseases  or  for  multiple  diseases.  The 
demonstration  projects  will  operate  for 
3  years  from  implementation  during 
which  time  a  formal  independent 
evaluation  will  be  conducted.  Each 
awardee  is  expected  to  fully  cooperate 
in  all  phases  of  the  evaluation.  A  project 
officer  will  be  assigned  to  each  selected 
project  that  will  serve  as  the  point  of 
contact  with  the  demonstration  project 
staff.  Our  project  officer  will  provide 
technical  consultation  regarding 
cooperative  agreement  procedures, 
monitor  demonstration  site  activities, 
and  forward  feedback  to  the 
demonstration  project's  staff. 

II.  Requirements  for  Submissions 

We  are  seeking  innovative  proposals 
from  qualified  organizations  that  can 
test  whether  capitated  models  for 
disease  management  using  a  newly 
developed  disease-specific  risk- 
adjustment  model  will  improve  clinical 
outcomes  and  appropriate  use  of 
Medicare-covered  services  for  targeted 
Medicare  beneficiaries,  while  managing 
Medicare  expenditures  under  Parts  A 
and  B  to  achieve  reduced  aggregate 
Medicare  expenditures. 

Models  that  are  targeted  specifically 
at  the  traditional  FFS  Medicare 
population  and  that  take  into  account 
the  beneficiaries'  relative  health  and 
functional  status,  age,  mental 
functioning,  and  other  relevant  factors, 
are  of  particular  interest.  Preference  will 
be  given  to  proposals  that  focus  on 
-beneficiaries  most  likely  to  benefit  from 
disease  management  interventions  and 
that  take  patient  comorbidities  into 
account  in  the  services  provided. 

Applicants  must  submit  their 
applications  in  the  standard  format 
outlined  in  CMS's  Medicare  Waiver 
Demonstration  Application  in  order  to 
be  considered  for  review  by  the 
technical  review  panel.  Applications 
not  received  in  this  format  will  not  be 
considered  for  review. 

The  Medicare  Waiver  Demonstration 
Application  may  be  accessed  at  the 
following  Internet  address:  http:// 
www.  cms.hhs.gov/healthplans/research . 
The  application  outlines  all  application 
requirements  including  the  format  and 
content  requirements. 


m.  Evaluation  Process  and  Criteria 

A  panel  of  experts  will  conduct  a 
review  of  responsive  proposals.  This 
technical  review  panel  will  convene  in 
the  months  following  the  due  date  for 
submission  of  proposals.  The  panelists' 
recommendations  will  contain 
numerical  ratings  based  on  the 
evaluation  criteria,  the  ranking  of  all 
responsive  proposals,  and  a  written 
assessment  of  each  applicant.  In 
addition,  we  will  conduct  a  financial 
analysis  of  the  recommended  proposals 
and  evaluate  the  proposed  projects  to 
ensure  that  aggregate  Medicare  program 
expenditures  are  reduced. 

A.  Evaluation  Criteria  and  Weights 

1.  Statement  of  the  Problem  (5  Points) 

The  proposal  describes — 

•  The  population; 

•  Patterns  of  health  care; 

•  Incidence  of  disease  in  the 
geographic  area  to  be  served  by  the 
disease  management  program; 

•  Enhancements  planned  in  the 
disease  management  program;  and 

•  Obstacles  to  providing  disease 
management  services. 

2.  Targeting  the  Appropriate  Population 
(15  Points) 

•  The  proposal  provides  details  on 
how  the  applicant  plans  to  identify, 
recruit,  and  obtain  participation  by 
eligible  Medicare  beneficiaries  into  the 
demonstration. 

•  The  strategy  and  plan  for  recruiting 
the  required  number  of  patients  in  the 
control  and  experimental  groups  appear 
reasonable  and  achievable. 

•  The  applicant  describes  the  process 
by  which  it  will  ensure  that 
participation  in  the  demonstration  is 
voluntary,  and  the  beneficiary  is  fully 
informed  of  all  aspects  of  the 
demonstration.  A  draft  consent  form  is 
included  in  the  proposal  and  is 
sufficient.  If  applicable,  the  form  should 
include,  but  not  be  limited  to, 
information  about  the  randomization 
process,  and  use  of  the  patient's  medical 
records  (for  example,  for  monitoring 
quality  of  care  and  for  evaluating  the 
demonstration  project). 

•  Applicant  explicitly  states  how  its 
referral  sources  will  use  common  or 
readily  available  information,  tests,  or 
instruments  to  properly  identify 
appropriate  candidates  before  soliciting 
participation  in  the  demonstration  in 
order  to  reduce  the  incidence  of 
beneficiary  rejection  due  to  ineligibility. 

•  The  applicant  provides  sufficient 
information  on  how  many  beneficiaries 
it  expects  to  treat  each  year  at  each  site. 
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3.  Description  of  Disease  Management 
Intervention  Services  (20  Points) 

•  The  proposal  provides  clear  and 
convincing  evidence  and  supporting 
materials  that  proposed  disease 
management  services  are  appropriate  for 
the  targeted  population,  likely  to 
improve  the  quality  of  care  for  these 
individuals,  and  likely  to  result  in 
savings  from  efficiencies  in  the  use  of 
medical  services/products. 

•  There  are  adequate  mechanisms  folr 
ensuring  the  medical  necessity  and 
reasonableness  of  the  disease 
management  services  furnished  under 
th#-demonstration. 

•  There  are  adequate  mechanisms  for 
ensiuing  that  beneficiaries'  physicians 
are  integrated  with  the  project. 

•  The  proposal  provides  sufficient 
detail  on  exactly  how  each  service  will 
be  provided,  the  type  and  level  of  staff 
that  will  be  providing  the  service,  the 
proposed  level  of  effort  required,  and  a 
discussion  of  any  special  equipment, 
such  as  monitoring  or  electronic  input 
devices. 

•  The  data  to  be  collected,  data 
sources,  and  data  analyses  planned  are 
specified  in  detail  and  are  sufficient  to 
ensure  optimal  medical  management 
and  efficient  use  of  health  care  services. 

4.  Organizational  Capabilities  (20 
Points) 

•  The  proposal  provides  evidence  of 
the  availability  and  adequacy  of  the 
following  components,  which  are 
necessary  to  ensure  adequate  service 
delivery  and  the  provision  of  high 
quality  of  care: 

+  Facilities. 

+  Equipment. 

+  Trained  staff. 

+  Clinical  protocols  to  guide  care 
delivery  and  management. 

-t-  Linkages  to  providers  and  services 
necessary  to  deliver  care. 

+  Appropriate  information  systems 
including  the  ability  to  collect  and 
submit  data  for  risk  adjustment. 

+  Appropriate  financial  systems. 

•  The  proposal  includes  a  detailed 
implementation  plan  describing  tasks, 
time  lines,  and  costs  associated  with 
implementing  the  demonstration  ' 
program. 

•  If  any  modifications  to  the 
applicant's  current  structure  are 
proposed,  they  have  been  sufficreritly 
described  and  justified.  Modifications 
may  involve  protocols,  services, 
outreach,  education  initiatives, 
timelines,  etc. 

•  The  organizational  and  reporting 
structure  of  personnel  are  provided. 

•  The  application  should  contain  a 
discussion  of  the  methods  for 


processing  and  paying  claims  in  the 
demonstration,  including  in-network 
and  out-of-network  services. 

•  The  application  provides  a  detailed 
plan  of  all  tasks  necessary  to  implement 
the  disease  management  project,  a 
schedule  with  timelines  for  all  essential 
tasks,  a  listing  of  key  personnel  for  the 
project,  including  an  overall  point  of 
contact  for  the  demonstration,  and  a 
break  out  of  the  responsibilities  for 
persons  working  on  the  project. 

•  The  applicant  expresses  willingness 
to  cooperate  in  an  independent  formal 
evaluation  of  the  demonstration, 
including  submission  of  cost  and  other 
program  data  and  site  visits,  conducted 
by  us  and/or  our  contractor. 

•  The  proposal  does  not  include 
targeting  or  treatment  protocols  that  are 
proprietary  in  nature,  or,  if  proprietary 
protocols  are  included,  the  proposal 
clearly  indicates  the  apd^cant's 
agreement  to  the  followmg  statement: 

"At  any  phase  in  the  project, 
including  at  the  project's  conclusion, 
the  awardee  if  so  requested  by  the 
project  officer,  must  deliver  to  CMS 
materials,  systems,  or  other  items 
applied,  developed,  refined  or  enhanced 
in  the  course  of  or  under  the  award  to 
be  used  to  further  the  purpose  of  this 
demonstration  project.  These  materials, 
systems,  or  other  items  shall  not  be 
subject  to  use  for  any  other  purpose." 

5.  Effectiveness  of  Intervention(s)  (20 
Points) 

•  For  existing  disease  management 
programs,  the  applicant  demonstrates 
prior  experience  in  operating  successful 
disease  management  programs. 

•  For  existing  disease  management 
programs,  the  applicant  shows  evidence 
of  positive  outcomes  from  prior  and 
current  efforts.  Claims  of  prior  success 
must  include  definitions  of  the 
outcomes  measures  used,  as  well  as 
explanations  of  the  length  of  time  over 
which  they  were  measured  and  how  the 
measures  were  calculated.  Results  from 
similar  projects  are  cited. 

•  The  applicant  expresses  a 
willingness  to  work  with  us,  the 
evaluation  contractor,  and  the 
consortium  of  awardee  sites  to 
determine  the  specific  data  to  be 
collected  across  sites  for  each  disease 
category,  as  well  as  to  develop 
consistent  measurement  strategies 
between  sites. 

•  The  proposal  provides  convincing 
evidence  that  the  intervention  will 
likely  increase  the  appropriate 
utilization  of  evidence-based  and 
guideline-recommended  therapies,  as 
well  as  improve  patient  outcomes. 

•  Existing  information  systems  and/or 
proposed  new  data  collection  are 


adequate  to  meet  the  quality  of  care 
reporting  requirements.  Applicants 
should  list  data  to  be  collected  in 
demonstration. 

•  The  proposal  reports  strong, 
credible  likelihood  of  savings  and 
improved  patient  outcomes  calculated 
from  data  collected  during 
implementation  of  similar  disease 
management  interventions  by  the 
appUcant. 

6.  Payment  for  Disease  Management 
Services  and  Reduction  of  Medicare 
Expenditures  (20  Points) 

•  The  proposal  provides  justification 
and  explanation  for  the  proposed 
payment  methodology. 

•  The  proposal  provides  clear, 
convincing  evidence  that,  over  the  three 
years  of  the  demonstration,  the 
aggregate  Medicare  expenditures  under 
Parts  A  and  B  (including  incentives  and 
start-up  funding,  if  made)  will  be  less 
than  expected  Medicare  expenditures  in 
the  absence  of  the  demonstration. 

B.  Final  Selection 

From  among  the  most  highly  qualified 
applicants,  the  final  selection  of  projects 
for  the  demonstration  will  be  made  by 
our  Administrator  and  will  take  into 
consideration  a  number  of  factors, 
including  operational  feasibility, 
geographic  location,  and  program 
priorities  (such  as  testing  a  variety  of 
approaches  for  delivering  services, 
targeting  beneficiaries,  and  payment). 
CMS  reserves  the  right  to  determine  the 
scope  of  the  project,  which  includes 
limiting  the  number  of  awards  and 
beneficiaries  covered  tinder  the 
demonstration.  In  evaluating 
applications,  we  rely  on  oiu-  past 
experience  with  successful  and 
unsuccessful  demonstrations.  We  expect 
to  make  the  awards  in  2003. 

rv.  Collection  of  Information 
Requirements 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  we 
are  publishing  the  following  sununary 
of  proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
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minimize  the  information  collection 
burden.  However,  the  collection 
requirements  associated  with  this  notice 
have  been  approved  by  OMB,  under 
control  number  0938-0880,  with  a 
current  expiration  date  of  3/31/2003. 

Authority:  Section  402  of  the  Social 
Security  Act  Amendmenis  of  1967  (42  U.S.C. 
1395b-l) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Care  Financing 
Research.  Demonstrations  and  Evaluations) 

Dated:  September  9.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 
|FR  Doc.  03-3879  Filed  2-24-03;  8:45  am) 

BILUNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3099-N]  » 

Medicaid  Program;  Annual  Review  of 
the  Appropriateness  of  Payment 
Amounts  for  New  Technology 
Intraocular  Lenses  (NTIOLs)  Furnished 
by  Ambulatory  Surgical  Centers 
(ASCs) 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 

ACnOM:  Notice. 

SUMMARY:  This  notice  solicits  interested 
parties  to  submit  requests  for  review  of 
the  appropriateness  of  the  payment 
amount  for  a  particular  intraocular  lens 
furnished  by  an  ambulatory  surgical 
center. 

DATES:  Requests  for  review  must  be 
received  at  the  address  provided  no 
later  than  5  p.m.  E.S.T.  on  April  18. 
2003. 

ADDRESSES:  Mail  requests  for  review 
(one  original  and  three  copies)  to  the 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services.  Attention:  Betty  Shaw, 
Mailstop  Cl-09-06,  7500  Security 
Blvd.,  Baltimore,  Maryland  21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Shaw,  (410)  786-6100. 
SUPPLEMENTARY  INFORMATION:  On 
October  31,  1994,  the  Social  Security 
Act  Amendments  of  1994  (SSAA  1994) 
(Pub.  L.  103-432)  were  enacted.  Section 
141(b)  of  SSAA  1994  requires  us  to 
develop  and  implement  a  process  under 
which  interested  parties  may  request, 
for  a  class  of  new  technology  intraocular 
lens  (NTIOLs),  a  review  of  the 
appropriateness  of  the  payment  amount 


for  lOLs  furnished  by  ambulatory 
surgical  centers  (ASCs)  under  section 
1833(i)(2)(A)(iii)  of  the  Social  Security 
Act  (the  Act). 

On  June  16, 1999,  we  published  a 
final  rule  in  the  Federal  Register  titled 
"Adjustment  in  Payment  Amounts  for 
New  Technology  Intraocular  Lenses 
Furnished  by  Ambulatory  Surgical 
Centers"  (64  FR  32198),  which  added 
subpart  F  to  42  CFR  part  416.  That  rule 
set  forth  the  process  for  adjusting 
payment  amounts  for  NTIOLs  furnished 
by  ambulatory  surgical  centers  (ASCs). 
defined  the  terms  relevant  to  the 
process,  and  established  a  flat  rate 
payment  adjustment  of  $50  for 
intraocular  lenses  (lOLs)  that  we 
determine  are  NTIOLs.  This  payment 
adjustment  is  good  for  a  5-year  period 
that  begins  when  we  recognize  a 
payment  adjustment  for  the  first 
intraocular  lens  in  a  new  subset  of  an 
existing  class  of  intraocular  lens  or  a 
new  class  of  technology,  as  explained 
below.  Any  subsequent  lOL  with  the 
same  characteristics  as  the  first  lOL 
recognized  for  a  payment  adjustment 
will  receive  the  adjustment  for  the 
remainder  of  the  5-year  period 
established  by  the  first  recognized  lOL. 
After  July  16,  2002.  we  may  change  the 
$50  adjustment  amount  through  a  notice 
with  comment  period.  There  will  be  no 
adjustment  change  for  calendar  year 
2003. 

.  Review  Process  for  Establishing  Classes 
of  New  Technology  Intraocular  Lenses 

We  evaluate  requests  for  the 
*  designation  of  an  lOL  as  an  NTIOL  by 
doing  the  following: 

(1)  Publishing  a  notice  in  the  Federal 
Register  announcing  the  deadline  and 
requirements  for  submitting  a  request 
for  us  to  review  payment  for  an  lOL. 

(2)  Receiving  requests  to  review  the 
appropriateness  of  the  payment  amount 
for  an  lOL. 

(3)  Compiling  a  list  of  the  requests  we 
receive  and  identify  the  lOL 
manufacturer's  name,  the  model  number 
of  the  lOL  to  be  reviewed,  the  interested 
party  or  parties  that  submit  requests, 
and  a  summary  of  the  interested  party's 
grounds  for  requesting  review  of  the 
appropriateness  of  the  lOL  payment 
amount. 

(4)  Publishing  a  notice  in  the  Federal 
Register  listing  the  requests,  and  giving 
the  public  30  days  to  comment  on  the 
lOLs  foe  which  a  review  was  requested. 

(5)  Reviewing  the  information 
submitted  with  the  request  to  review, 
and  requesting  confirmation  from  the 
Food  and  Drug  Administration  (FDA) 
about  labeling  applications  that  have 
been  approved  on  the  model  lens  under 
review.  We  also  request  a 


recommendation  from  the  FDA  about 
whether  or  not  the  lens  model 
represents  a  new  class  of  technology 
that  sets  it  apart  from  other  lOLs. 

Using  a  baseline  of  the  date  of  the  last 
determination  of  new  classes  of 
intraocular  lenses,  the  FDA  states  an 
opinion  based  on  proof  of  superiority 
over  existing  lenses  of  the  same  type  of 
material  or  over  lenses  that  are 
classified  by  a  predominant 
characteristic  as  reducing  the  risk  of 
intraoperative  or  postoperative 
complications  or  trauma,  or 
demonstrating  accelerated  postoperative 
recovery,  reduced  induced  astigmatism, 
improved  postoperative  visual  acuity, 
more  stable  postoperative  vision,  or 
other  comparable  clinical  advantages. 

(6)  Determining  which  lenses  meet 
the  criteria  to  qualify  for  the  payment 
adjustment  based  on  clinical  data  and 
evidence  submitted  for  review,  the 
FDA's  analysis,  public  comments  on  the 
lenses,  and  other  available  information. 

(7)  Designating  a  type  of  material  or 
a  predominant  characteristic  of  an 
NTIOL  that  sets  it  apart  from  other  lOLs 
to  establish  a  new  class. 

(8)  Publishing  a  notice  in  the  Federal 
Register  (within  120  days  after  we 
publish  the  notice  identified  in 
paragraph  (4)  of  this  section) 
announcing  the  lOLs  that  we  have 
determined  are  "new  technology"  lOLs. 
"rtiese  NTIOLs  qualify  for  the  following 
payment  adjustment: 

(a)  Determinations  made  before  July 
16.  2002— $50. 

(b)  Determinations  made  after  July  16, 
2002 — $50  or  the  amount  announced 
through  proposed  and  final  rules  in 
connection  with  ambulatory  surgical 
center  services. 

(9)  Adjusting  payments  effective  30 
days  after  the  publication  of  the  notice 
announcing  our  determinations 
described  in  paragraph  (8)  of  this 
section. 

Who  May  Bequest  a  Review 

Any  party  who  is  able  to  furnish  the 
information  required  in  §  416.195  (A   . 
request  to  review)  may  request  that  we 
review  the  appropriateness  of  the 
payment  amount  provided  under 
section  T833{i)(2)(A)(iii)  of  the  Act  for 
an  lOL  that  meets  the  definition  of  a 
new  technology  lOL  in  §416.180 
(Definitions). 

Requests  To  Review 

A  request  to  review  must  include  all 
of  the  following  information: 

•  The  name  of  the  manufacturer,  the 
model  number,  and  the  trade  name  of 
the  lOL. 

•  A  copy  of  the  FDA's  summary  of 
the  lOL's  safety  and  effectiveness, 
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•  A  copy  of  the  labeling  claims  of 
specific  clinical  advantages  approved  by 
the  FDA  for  the  lOL. 

•  A  copy  of  the  lOL's  original  FDA 
approval  notification. 

•  Reports  of  modifications  made  after 
the  original  FDA  approval. 

•  Other  information  that  supports  the 
requestor's  claim  (that  is,  clinical  trials, 
case  studies,  journal  articles,  etc.). 

Privileged  or  Confidential  Information 

To  the  extent  that  information 
received  from  an  lOL  manufacturer  can 
reasonably  be  characterized  as  a  trade 
secret  or  as  privileged  or  confidential 
commercial  or  financial  information,  we 
maintain  the  confidentiality  of  the 
information  and  protect  it  from 
disclosure  not  otherwise  authorized  or 
required  by  Federal  law  as  allowed 
under  Exemption  4  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and. 
for  trade  secrets,  the  Trade  Secrets  Act 
(18  U.S.C.  1905).  We  recommend  that 
the  requestor  clearly  identify  all 
information  that  is  to  be  characterized 
as  confidential.  Under  the  Freedom  of 
Information  Act,  we  may  not  withhold 
publication  of  information  based  on  the 
type  of  information  contained,  but 
rather  on  an  identifiable  harm  that 
release  of  that  information  would 
present. 

Application  of  the  Payment  Adjustment 

We  recognize  the  lOL(s)  that  define  a 
new  technology  subset  for  purposes  of 
subpart  F  of  part  416  as  belonging  to  the 
class  of  NTIOLs  for  a  period  of  5  years 
effective  from  the  date  that  we  recognize 
the  first  new  technology  lOL  within  the 
subset  for  a  payment  adjustment.  Any 
lOL  that  we  subsequently  reco^ze  as 
belonging  to  a  new  technology  subset 
receives  the  new  technology  payment 
adjustment  for  the  remainder  of  the  5- 
year  period  established  with  our 
recognition  of  the  first  NTIOL  in  the 
subset. 

n.  Provisions  of  This  Notice 

Under  our  rules  at  42  CFR  part  416, 
subpart  F,  we  are  soliciting  requests  for 
review  of  the  appropriateness  of  the 
payment  amount  for  intraocular  lenses 
furnished  by  an  ASC.  Requests  for 
review  must  comply  with  our 
regulations  at  §  416.195  and  be  received 
at  the  address  provided  by  the  date 
specified  in  the  DATES  section  of  this 
notice.  We  will  announce  timely 
requests  for  review  in  a  subsequent 
notice  that  will  allow  for  public 
comment.  Currently,  if  we  determine  a 
lens  as  an  NTIOL,  the  lens  will  be 
eligible  for  a  pa)anent  adjustment  of  $50 
or  a  different  amoimt  implemented 
through  proposed  and  final  rules. 


m.  Collection  of  Information 
Requirements 

Because  the  requirements  referenced 
in  this  notice  will  not  affect  10  or  more 
persons  on  an  annual  basis,  this  notice 
does  not  impose  any  information 
collection  and  record  keeping 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

IV.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory      . 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order.  1 2866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  We  have  determined  that  this 
notice  is  not  a  major  rule  because  it  is 
merely  soliciting  interested  parties  to 
submit  requests  for  review  of  the 
appropriateness  of  the  payment  amoimt 
with  regard  to  a  particular  intraocular 
lens  furnished  by  an  ambulatory 
surgical  center. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  jelief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $26  to 
$29  million  or  less  in  any  1  year.  We 
have  determined  that  this  notice  will 
not  affect  small  businesses. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  does  not 


have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
.governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined  that  this  notice  will  not 
have  a  consequential  effect  on  the 
governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State,  local,  or 
tribal  governments,  preernpts  State  law,  " 
or  otherwise  has  Federalism 
implications.  We  have  determined  that 
this  notice  does  not  have  an  economic 
impact  on  State,  local,  or  tribal 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Section  1832(a)(2)(F)(i)  and 
1833{i)(2)(a)  of  the  Social  Security  Act  (42 
U.S.C.  1395k(a)(2)(F)(i)  and  1395l(i)(2KA)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  February  24,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Senices. 

[FR  Doc.  03-4734  Filed  2-2-7-03;  8:45  am] 
BILUNG  CODE  412(M)1-P 
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summary:  This  notice  describes  the 
criteria  and  standards  to  be  used  for 
evaluating  the  performance  of  fiscal 
intermediaries,  carriers,  and  Durable 
Medical  Equipment,  Prosthetics, 
Orthotics,  and  Supplies  (DMEPOS) 
regional  carriers  in  the  administration  of 
the  Medicare  program  beginning  on  the 
first  day  of  the  first  month  following 
publication  of  this  notice  in  the  Federal 
Register.  The  results  of  these 
evaluations  are  considered  whenever  we 
enter  into,  renew,  or  terminate  an 
intermediary  agreement,  carrier 
contract,  or  DMEPOS  regional  carrier 
contract  or  take  other  contract  actions, 
for  example,  assigning  or  reassigning 
providers  or  services  to  an  intermediary 
or  designating  regional  or  national 
intermediaries.  We  zu^  requesting  public 
comment  on  these  criteria  and 
standards. 

EFFECTIVE  DATE:  The  criteria  and 
standards  are  effective  the  March  3, 
2003. 

Comment  Period:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address  as  provided  below 
no  later  than  5  p.m.  (EDT)  on  March  31, 
2003. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1225-GNC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (fax) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address: 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS- 
1225-GNC,  P.O.  Box  8016,  Baltimore, 
MD  21244-8016. 
If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses: 
Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC,  20201  or  Room 
C5-14-03,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
(Because  access  to  the  interior  of  the 
HHH  Building,  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock' 
is  available  for  persons  wishing  to  retain 
a  proof  of  the  comments  being  filed.) 
Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  SUPPLEMENTARY 
INFORMATION  section. 


FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Lathroum.  (410)  786-7409. 
SUPPLEMENTARY  INFORMATION:  In  several 
instances,  we  identify  a  Medicare 
manual  as  a  source  of  more  detailed 
requirements.  Medicare  fee-for-service 
contractors  have  copies  of  the  various 
Medicare  manuals  referenced  in  this 
notice.  Members  of  the  public  also  have 
access  to  our  manual  instructions. 

Medicare  manuals  are  available  for 
review  at  local  Federal  Depository 
Libraries  (FDLs).  Under  the  FDL 
Program,  government  publications  are 
sent  to  approximately  1,400  designated 
public  libraries  throughout  the  United 
States.  To  locate  the  nearest  FDL, 
individuals  should  contact  any  public 
library. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  nearly 
every  Federal  government  publication, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Information  may  also  be 
obtained  from  the  following  Web  site: 
http://www.hcfa.gov/pubforms/ 
progman.htm.  Some  manuals  may  be 
obtained  from  the  following  Web  site: 
http://www.cms.gov/pubforms/ 
p2192toc.htm. 

Finally,  all  of  our  Regional  Offices 
(ROs)  maintain  all  Medicare  manuals  for 
public  inspection.  To  find  the  location 
of  our  nearest  available  RO,  you  may 
call  the  individual  listed  at  the 
beginning  of  this  notice.  That  individual 
can  also  provide  information  about 
purchasing  or  subscribing  to  the  various 
Medicare  manuals. 

Response  to  Public  Comments: 
Because  of  the  large  number  of  items  of 
correspondence  we  normally  receive  on 
Federal  Register  documents  published 
for  comment,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  Comment  Period 
section  of  this  preamble,  and,  if  we 
proceed  with  a  subsequent  document, 
we  will  respond  to  the  comments  in  the 
preamble  of  that  document. 

Inspection  of  Public  Comments: 
Comments  received  timely  are  available 
for  public  inspection  beginning 
approximately  2  weeks  after  the  close  of 
the  comment  period,  at  the  headquarters 
of  the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244^  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m. 


To  schedule  an  appointment  to  view 
public  comments,  phone  (410)  786- 
7197. 

I.  Background 

A.  Part  A — Hospital  Insumnce 

Udder  section  1816  of  the  Social 
Seciu-ity  Act  (the  Act);  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  us.  These 
agencies  or  organizations,  known  as 
fiscal  intermediaries,  determine  whether 
medical  services  are  covered  under 
Medicare,  determine  correct  payment 
amounts  and  then  make  payments  to  the 
health  care  providers  (for  example, 
hospitals,  skilled  nursing  facilities 
(SNFs),  community  mental  health 
centers,  etc.)  on  behalf  of  the 
beneficiaries.  Section  1816(f)  of  the  Act 
requires  us  to  develop  criteria, 
standards,  and  procedures  to  evaluate 
an  intermediary's  performance  of  its 
functions  under  its  agreement. 

Section  1816(e)(4)  of  the  Act  requires 
us  to  designate  regional  agencies  or 
organizations,  which  are  already 
Medicare  intermediaries  under  section 
1816  of  the  Act,  to  perform  claim 
processing  functions  with  respect  to 
freestanding  Home  Health  Agency 
(HHA)  claims.  We  refer  to  such 
organizations  as  Regional  Home  Health 
Intermediaries  (RHHIs).  See  42  CFR 
421.117  arid  the  final  rule  published  in 
the  Federal  Register  on  May  19, 1988  at 
53  FR  17936  for  more  details  about  the 
RHHIs. 

Evaluations  of  Medicare  fee-for- 
service  contractor  performance  need  not 
be  limited  to  the  current  fiscal  year  (FY), 
other  fixed  term  basis,  or  agreement 
term.  We  may  evaluate  performance 
using  a  time  frame  that  does  not  mirror 
the  FY  or  other  fixed  term.  The 
evaluation  of  intermediary  performance 
is  part  of  our  contract  management 
process. 

B.  Part  B  Medical  Insurance 

Under  section  1842  of  the  Act,  we  are 
authorized  to  enter  into  contracts  with 
carriers  to  fulfill  various  functions  in 
the  administration  of  Part  B 
(Supplementary  Medical  Insurance)  of 
the  Medicare  program.  Beneficiaries, 
physicians,  and  suppliers  of  services 
submit  claims  to  these  carriers.  The 
carriers  determine  whether  the  services 
are  covered  under  Medicare  and  the 
amount  payable  for  the  services  or 
supplies,  and  then  make  payment  to  the 
appropriate  party. 

Under  section  1842(b)(2)  of  the  Act. 
we  are  required  to  develop  criteria, 
standards,  and  procedures  to  evaluate  a 
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carrier's  performance  of  its  functions 
under  its  contract.  Evaluations  of 
Medicare  fee-for-service  contractor 
performance  need  not  be  limited  to  the 
current  FY,  other  fixed  term  basis,  or 
contract  term.  We  may  evaluate 
performance  using  a  timeframe  that 
does  not  mirror  the  FY.  The  evaluation 
of  carrier  performance  is  part  of  our 
contract  management  process. 

C.  Durable  Medical  Equipment, 
Prosthetics,  Orthotics,  and  Supplies 
(DMEPOS)  Regional  Carriers 

In  accordance  with  section 
1834(a)(12)  of  the  Act,  we  have  entered 
into  contracts  with  four  DMEPOS 
regional  carriers  to  perform  all  of  the 
duties  associated  with  the  processing  of 
claims  for  DMEPOS,  under  Part  B  of  the 
Medicare  program.  These  DMEPOS 
regional  carriers  process  claims  based 
on  a  Medicare  beneficiary's  principal 
residence  by  State.  Section  1842(a)  of 
the  Act  authorizes  contracts  with 
carriers  for  the  payment  of  Part  B  claims 
for  Medicare  covered  services  and 
items.  Section  1842(b)(2)  of  the  Act 
requires  us  to  publish  in  the  Federal 
Register  criteria  and  standards  for  the 
efficient  and  effective  performance  of 
carrier  contract  obligations.  Evaluation 
of  Medicare  fee-for-service  contractor 
performance  need  not  be  limited  to  the 
current  FY,  other  fixed  term  basis,  or 
contract  term.  We  may  evaluate 
performance  using  a  timeframe  that 
does  not  mirror  the  FY.  The  evaluation 
of  DMEPOS  regional  carrier 
performance  is  part  of  our  contract 
management  process. 

D.  Development  and Publication^of 
Criteria  and  Standards 

In  addition  to  the  statutory 
requirements,  §421.120  and  §421.122 
provide  for  publication  of  a  Federal 
Register  notice  to  announce  criteria  and 
standards  for  intermediaries  before 
implementation.  Section  421.201 
provides  for  publication  of  a  Federal 
Register  notice  to  annoimce  criteria  and 
standards  for  carriers  before 
implementation.  The  current  criteria 
and  standards  for  intermediaries, 
carriers,  and  DMEPOS  regional  carriers 
were  published  in  the  Federal  Register 
on  December  28,  2001  at  66  FR  67257. 

To  the  extent  possible,  we  make  every 
effort  to  publish  the  criteria  and 
standards  before  the  beginning  of  the 
Federal  FY,  which  is  October  1.  ff  we  do 
not  publish  a  Federal  Register  notice 
before  the  new  FY  begins,  readers  may 
presume  that  until  and  unless  notified 
otherwise,  the  criteria  and  standards 
that  were  in  effect  for  the  previous  FY 
remain  in  effect. 


In  those  instances  in  which  we  are 
unable  to  meet  oiu-  goal  of  publishing 
the  subject  Federal  Register  notice 
before  the  beginning  of  the  FY,  we  may 
publish  the  criteria  and  standards  notice 
at  any  subsequent  time  during  the  year. 
If  we  publish  ^  notice  in  this  manner, 
the  evaluation  period  for  the  criteria  and 
standards  that  are  the  subject  of  the 
notice  will  be  effective  on  the  first  day 
of  the  first  month  following  publication. 
Any  revised  criteria  and  standards  will 
measure  performance  prospectively; 
that  is,  we  will  not  apply  new 
measurements  to  assess  performance  on 
a  retroactive  basis. 

It  is  not  our  intention  to  revise  the 
criteria  and  standards  that  will  be  used 
during  the  evaluation  period  once  this 
information  has  been  published  in  a  ' 
Federal  Register  notice.  However,  on 
occasion,  either  because  of 
administrative  action  or  congressional 
mandate,  there  may  be  a  need  for 
changes  that  have  a  direct  impact  on  the 
criteria  and  standards  previously 
published,  or  that  require  the  addition 
of  new  criteria  or  standards,  or  that 
cause  the  deletion  of  previously 
published  criteria  and  standards,  ff  we 
must  make  these  changes,  we  will 
publish  an  amended  Federal  Register 
notice  before  implementation  of  the 
changes.  In  all  instances,  necessary 
manual  issuances  will  be  published  to 
ensure  that  the  criteria  and  standards 
are  applied  uniformly  and  accurately. 
Also,  as  in  previous  years,  this  Federal 
Register  notice  will  be  republished  and 
the  effective  date  revised  if  changes  are 
warranted  as  a  result  of  the  public 
comments  received  on  the  criteria  and 
standards. 

n.  Analysis  of  and  Response  to  Public 
Comments  Received  on  FY  2001 
Criteria  and  Standards 

In  response  to  the  December  28,  2001 
Federal  Register  general  notice  with 
comment,  we  received  conunents  from 
five  entities.  We  reviewed  all  comments, 
but  none  necessitated  pur  reissuance  of 
the  FY  2002  criteria  and  standards.  Not 
all  comments  submitted  pertained 
specifically  to  the  FY  2002  criteria  and 
standards.  We  advised  Medicare 
program  components  of  the  concerns  as 
appropriate.  When  warranted,  we  have 
incorporated  revisions  in  this  Federal 
Register  notice.  We  are  responding  to 
the  following  performance  evaluation 
comments: 

Comment:  A  commenter  advised  that 
we  have  established  an  "acceptable 
reversal  rate"  of  intermediary 
reconsideration  determinations  by 
Administrative  Law  Judges  (ALJs).  but 
that  we  have  not  developed  an 


acceptable  reversal  rate  for  DMEPOS 
regional  carriers. 

Response:  Section  1816(f)(2)  of  the 
Act  requires  that  we  develop  a  standard 
to  evaluate  the  extent  to  which 
intermediary  determinations  are 
reversed  on  appeal.  This  section  of  the   . 
Act  applies  only  to  intermediiwies.  The 
statute  does  not  include  a  similar 
requirement  for  carriers  and  DMEPOS 
regional  carriers,  who  by  law  employ  a 
different  process  in  reviewing  Part  B 
claims,  including  an  additional  level  of 
contractor  appeal  known  as  the  fair 
hearing.  While  there  is  no  similar 
mandate  under  the  Part  B  program  for 
carriers  or  DMEPOS  regional  carriers, 
our  reviewers  routinely  evaluate  the 
accuracy  of  appeals  decisions  when 
they  conduct  a  CPE  review  of  a 
contractor's  appeals  operation.  This 
review  includes  an  evaluation  of 
reversals  both  at  the  fair  hearing  and  the 
ALJ  level.  We  believe  that  this  process 
adequately  identifies  problems  with  the 
accuracy  of  carrier  and  DMERC  appeals 
decisions. 

Comment:  A  commenter  advised  that 
intermediaries  must  be  given  sf)ecific 
customer  service  performance 
objectives,  and  providers  must  be 
allowed  to  influence  those  objectives 
and  to  participate  directly  in  the 
evaluations  of  contractor  performance. 
The  commenter  considers  provider 
input  more  critical  if  the  Administratioij 
continues  to  support  contractor  reform. 

Response:  Both  intermediaries  and 
carriers  are  required  to  have  Provider 
Communications  Advisory  Groups 
which  are  comprised  of  representatives 
from  the  various  Medicare  provider 
types,  such  as  hospitals,  home  health 
agencies,  skilled  nursing  facilities,  and 
physicians.  These  groups  are  to  have 
meetings  on  a  quarterly  basis  during 
which  the  provider  representatives  give 
contractors  feedback  about  education 
and  customer  service  needs  and  how 
well  these  needs  are  being  met.  The 
contractors  report  the  minutes  of  these 
meetings  to  CMS's  headquarters  in 
quarterly  update  reports.  We  factor  in 
this  feedback  when  setting  customer 
service  standards  for  the  contractor.  We 
notify  contractors  of  specific  customer 
service  performance  standards  by  means 
of  administrative  directives.  However, 
because  such  standards  are  not 
mandated  by  law  or  court  decision,  we 
do  not  specify  them  in  this  notice. 

Currently  we  evaluate  contractor 
customer  service  by  verifying 
implementation  and  execution  of 
administrative  directives,  reviewing 
responses  to  correspondence, 
monitoring  telephone  responses,  and 
reviewing  educational  materials 
distributed  to  providers.  As  we  prepare 
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for  the  anticipated  passage  of 
contracting  reform  we  will  be  doing 
even  more  to  seek  provider  input  into 
customer  service  performance 
objectives. 

Comment:  A  commenter  requested 
that  we  publish  the  annual  evaluations 
of  all  of  the  contractors  so  that  the 
affected  public  will  know  whether 
contractors  meet  performance 
requirements.  The  commenter  advised 
that  currently,  the  evaluations  are 
available  only  through  a  Freedom  of 
Information  Act  (FOIA)  request.  Many 
providers,  particularly  smaller 
providers,  are  not  aware  of  the 
(HTOcedures  for  making  a  FOIA  request. 

Response:  The  ciurent  evaluation 
reports  for  Medicare  fee-for-service 
contractors  are  lengthy  narratives, 
which  are  not  conducive  to  publication. 
They  are,  however,  available  to  the 
public  upon  written  request.  The  policy 
that  governs  releasing  these  reports  is 
explained  at  §§  401.133(c),  401.135. 
401.136.  and  401.140.  There  is  no 
requirement  that  reports  be  requested 
under  the  FOIA.  Written  requests  for 
reports  may  be  addressed  to:  Centers  for 
Medicare  &  Medicaid  Services.  ATTN: 
Center  for  Medicare  Management. 
Mailstop  S2-21-28.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Comment:  A  commenter  remarked 

that  the  Contractor  Performance 
Evaluation  (CPE)  Rebuttal  Process 
introduced  in  FY  2001  which  gives 
contractors  an  opportunity  to  submit  a 
written  rebuttal  within  7  calendar  days 
from  the  CPE  exit  conference,  needs  to 
be  clariHed  as  to  how  it  applies  to  the 
review  of  provider  audit  workpapers 
under  our  Audit  Quality  Review 
Program  (AQRP).  The  commenter 
believes  we  should  have  a  consistent 
policy  for  responding  to  all  CPE 
fmdings.  The  commenter  further 
suggests  that  CMS  needs  to  clarify  its 
policies  with  respect  to  AQRP  findings 
and  how  they  relate  to  the  summarized 
annual  CPE  for  Provider  audit. 
Response:  The  AQRP  has  an 
established  procedure  allowing 
contractors  30  days  to  review  and 
respond  to  draft  Bndings  prepared  as  a 
result  of  the  AQRP  review.  We  review 
the  contractor's  responses  for  each 
individual  AQRP  review,  delete  or 
modify  the  findings  as  appropriate, 
prepare  a  rebuttal  for  those  findings  that 
are  not  modified,  and  issue  a 
Management  Letter.  We  then  prepare 
and  send  to  the  contractor  an  Executive 
Summary  of  the  results  of  all  the 
individual  AQRP  reviews.  This 
Executive  Summary  is  then  used  as  a 
basis  for  the  preparation  of  a  CPE  report. 
-  Because  the  contractor  has  already  been 


given  a  formal  review  and  rebuttal  type 
process  under  AQRP  that  exceeds  the  7 
calendar  day  CPE  rebuttal  process,  and 
because  the  CPE  report  adopts  the  final 
AQRP  findings,  we  have  determined  the 
CPE  rebuttal  process  is  unnecessary  for 
AQRP  reviews. 

m.  Criteria  and  Standards — General 

Basic  principles  of  the  Medicare 
program  are  to  pay  claims  promptly  and 
acciuately  and  to  foster  good  beneficiary 
and  provider  relations.  Contractors  must 
administer  .the  Medicare  program 
efficiently  and  economically.  The  goal 
of  performance  evaluation  is  to  ensure 
that  contractors  meet  their  contractual 
obligations.  We  measure  contractor 
performance  to  ensure  that  contractors 
do  what  is  required  of  them  by  law. 
regulation,  contract,  and  our  directives. 

We  have  developed  a  contractor 
oversight  program  for  FY  2003  that 
outlines  expectations  of  the  contractor; 
measures  the  performance*  of  the 
contractor;  evaluates  the  performance 
against  the  expectations;  and  provides 
for  appropriate  contract  action  based 
upon  the  evaluation  of  the  contractor's 
performance. 

Several  times  throughout  this  notice, 
we  refer  to  the  "readability"  of  letters, 
decisions,  or  correspondence  that  are 
going  to  Medicare  beneficiaries  from 
intermediaries  or  carriers.  In  those 
instances,  "readability"  is  defined  as 
being  below  the  8th  grade  reading  level 
unless  it  is  obvious  that  an  incoming 
request  from  the  beneficiary  contains 
language  written  at  a  higher  level.  In 
such  cases,  the  readability  level  is 
tailored  to  the  capacities  and 
circumstances  of  the  intended  recipient. 

In  addition  to  evaluating  performance 
based  upon  expectations  for  FY  2003, 
we  may  also  conduct  follow-up 
evaluations  throughout  FY  2003  of  areas 
in  which  contractor  performance  was 
out  of  compliance  with  laws. 
regulations,  and  our  performance 
expectations  during  prior  review  years 
and  thus  required  the  contractor  to 
submit  a  Performance  Improvement 
Plan  (PIP). 

In  FY  2001 .  we  established  the 
Contractor  Rebuttal  Process  as  a 
commitment  to  continual  improvement 
of  CPE.  We  will  continue  the  use  of  this 
process  in  FY  2003.  The  Contractor 
Rebuttal  Process  provides  the 
contractors  an  opportunity  to  submit  a 
written  rebuttal  of  CPE  findings  of  fact. 
Whenever  we  conduct  an  evaluation  of 
contractor  operations,  contractors  have 
7  calendar  days  from  the  date  of  the  CPE 
review  exit  conference  to  submit  a 
written  rebuttal.  The  CPE  review  team 
or.  if  appropriate,  the  individyal 
reviewer  will  consider  the  contents  of 


the  rebuttal  before  the  issuance  of  the 
final  CPE  report  to  the  contractor. 

The  FY  2003  CPE  for  intermediaries 
and  carriers  is  structiu^d  into  five 
criteria  designed  to  meet  the  stated 
objectives.  The  first  criterion  is  "Claims 
Processing"  which  measures  contractual 
performance  against  claims  processing 
accuracy  and  timeliness  requirements  as 
well  as  activities  in  handling  appeals. 
Within  the  Claims  Processing  Criterion, 
we  have  identified  those  performance 
standards  that  are  mandated  by 
legislation,  regulation,  or  judicial 
decision.  These  standards  include 
claims  processing  timeliness,  the 
accuracy  of  Explanations  of  Medicare 
Benefits  (EOMBs)  and  Medicare 
Summary  Notices  (MSNs).  the 
appropriateness  of  determinations 
reversed  by  ALJs,  the  timeliness  of 
intermediary  reconsideration  cases,  the 
timeliness  of  carrier  reviews  and 
hearings,  and  the  readability  of  carrier 
reviews.  Further  evaluation  in  the 
Claims  Processing  Criterion  may 
include,  but  is  not  limited  to.  the 
accuracy  of  claims  processing,  the 
percent  of  claims  paid  with  interest,  and 
the  accuracy  pf  reconsiderations, 
reviews,  and  hearings. 

The  second  criterion  is  "Customer 
Service"  which  assesses  tKe  adequacy  of 
the  service  provided  to  customers  by  the 
contractor  in  its  administration  of  the 
Medicare  program.  The  mandated 
standard  in  the  Customer  Service 
Criterion  is  the  need  to  provide 
beneficiaries  with  written  replies  that 
are  responsive,  that  is,  provide  in  detail 
the  reasons  for  a  determination  when  a 
beneficiary  requests  such  information, 
have  a  customer-friendly  tone  and 
clarity,  and  are  at  the  appropriate 
reading  level.  Further  evaluation  of 
services  imder  this  criterion  may 
include,  but  is  not  limited  to,  the 
timeliness  and  accuracy  of  all 
correspondence  both  to  beneficiaries 
and  providers;  monitoring  of  the  quality 
of  replies  provided  by  the  contractor's 
customer  service  representatives 
(quality  call  monitoring);  beneficiary 
and  provider  education,  training,  and 
outreach  activities;  and  service  by  the 
contractor's  customer  service 
representatives  to  beneficiaries  who 
come  to  the  contractor's  facility  (walk- 
in  inquiry  service). 

The  third  criterion  is  "Payment 
Safeguards"  which  evaluates  whether 
the  Medicare  Trust  Fund  is  safeguarded 
against  inappropriate  program 
expenditures.  Intermediary  and  carrier 
performance  may  be  evaluated  in  the 
areas  oT  Benefit  Integrity  (BI),  Medical 
Review  (MR),  Medicare  Secondary 
Payer  (MSP).  Overpayments  (OP),  and 
Provider  Enrollment  (PE).  In  addition. 
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intermediary  performance  may  be 
evaluated  in  the  area  of  Audit  and 
Reimbursement  (A&R).  Mandated 
performance  standards  for 
intermediaries  in  the  Payment 
Safeguards  criterion  are  the  accuracy  of 
decisions  on  Skilled  Nursing  Facility 
(SNF)  demand  bills,  and  the  timeliness 
of  processing  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA)  target  rate 
adjustments,  exceptions,  and 
exemptions.  There  are  no  mandated 
performance  standards  for  carriers  in 
the  Payment  Safeguards  criterion. 
Intermediaries  and  carriers  may  also  be 
evaluated  on  any  Medicare  Integrity 
Program  (MIP)  activities  if  performed 
under  their  agreement  or  contract. 

The  fourth  criterion  is  "Fiscal 
Responsibility"  which  evaluates  the 
contractor's  efforts  to  protect  the 
Medicare  program  and  the  public 
interest.  Contractors  must  effectively 
manage  Federal  funds  for  both  the 
payment  of  benefits  and  costs  of 
administration  under  the  Medicare 
program.  Proper  financial  and  budgetary 
controls,  including  internal  controls, 
must  be  in  place  to  ensure  contractor 
compliance  with  its  agreement  with 
HHS  and  CMS. 

Additional  functions  reviewed  imder 
this  criterion  may  include,  but  are  not 
limited  to,  adherence  to  approved 
budget,  compliance  with  the  Budget  and 
Performance  Requirements  (BPRs),  and 
compliance  with  financial  reporting 
requirements. 

The  fifth  and  final  criterion  is 
"Administrative  Activities"  which 
measures  a  contractor's  administrative 
management  of  the  Medicare  program. 
A  contractor  must  efficiently  and 
effectively  manage  its  operations.  Proper 
systems  seciu"ity  (general  and 
application  controls).  Automated  Data 
Processing  (ADP)  maintenance,  and 
disaster  recovery  plans  must  be  in  place. 
A  contractor's  evaluation  under  the 
Administrative  Activities  criterion  may 
include,  but  is  not  limited  to, 
establishment,  application, 
documentation,  and  effectiveness  of 
internal  controls  which  are  essential  in 
all  aspects  of  a  contractor's  operation, 
and  the  degree  to  which  the  contractor 
cooperates  with  us  in  complying  with 
the  Federal  Managers'  Financial 
hitegrity  Act  of  1982  (FMFIA). 
Administrative  Activities  evaluations    . 
may  also  include  reviews  related  to 
contractor  implementation  of  our 
general  instructions  and  data  and 
reporting  requirements. 

We  have  developed  separate  measures 
for  RHHIs  in  order  to  evaluate  the 
distinct  RHHI  functions.  These 
functions  include  the  processing  of 
claims  fit>m  freestanding  HHAs. 


hospital-affiliated  HHAs.  and  hospices. 
Through  an  evaluation  using  these 
criteria  and  standards,  we  may 
determine  whether  the  RHHI  is 
effectively  and  efficiently  administering 
the  program  benefit  or  whether  the 
functions  should  be  moved  from  one 
intermediary  to  another  in  order  to  gain 
that  assurance. 

Below,  we  list  the  criteria  and 
standards  to  be  used  for  evaluating  the 
performance  of  intermediaries,  RHHIs, 
carriers,  and  DMEPOS  regional  carriers. 

IV.  Criteria  and  Standards  for 
Intermediaries 

A.  Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  the  following  four  mandated 
standards: 

Standard  J .  95.0  percent  of  clean 
electronically  submitted  non-Periodic 
Interim  Payment  claims  are  paid  within 
statutorily  specified  time  frames.  Clean 
claims  are  defined  as  claims  that  do  not 
require  Medicare  intermediaries  to 
investigate  or  develop  them  outside  of 
their  Medicare  operations  on  a 
prepayment  basis.  Specifically,  clean, 
non-Periodic  Interim  Payment 
electronic  claims  can  be  paid  as  early  as 
the  14th  day  (13  days  after  the  date  of 
receipt)  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 
Our  expectation  is  that  contractors  will 
meet  this  percentage  on  a  monthly  basis. 

Standard  2.  95.0  percent  of  clean 
paper  non-Periodic  Interim  Payment 
claims  are  paid  within  specified  time 
frames.  Specifically,  clean,  non-Periodic 
Interim  Payment  paper  claimscan  be 
paid  as  early  as  the  27th  day  (26  days 
after  the  date  of  receipt)  and  must  be 
paid  by  the'31st  day  (30  days  after  the 
date  of  receipt).  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  3.  The  percentage  of 
reconsideration  determinations  reversed 
by  ALJs  is  acceptable.  We  have  defined 
an  acceptable  reversal  rate  by  ALJs  as 
one  that  is  at  or  below  5.0  percent. 

Standard  4.  75.0  percent  of 
reconsiderations  are  processed  within 
60  days,  and  90.0  percent  are  processed 
within  90  days.  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  5.  95.0  percent  of  Part  B 
review  determinations  are  completed 
within  45  days.  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  6.  90.0  percent  of  Part  B 
hearing  decisions  are  completed  within 
120  days.  Oxu  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 


Additional  functions  that  may  be 
evaluated  under  this  criterion  include, 
but  are  not  limited  to,  the  following: 

•  Claims  processing  accuracy. 

•  Establishment  and  ihaintenance  of 
relationship  with  Common  Working  File 
(CWF)  Host. 

•  Accuracy  of  processing 
reconsideration  cases  with 
determination  letters  that  are  clear  and 
have  appropriate  ciistomer-fiiendly 
tone. 

Because  intermediaries  process  many 
claims  for  benefits  under  the  Part  B 
Medical  Insurance  portion  of  the 
Medicare  Program,  we  also  may 
evaluate  how  well  an  intermediary 
follows  the  procedures  for  processing 
appeals  of  any  Part  B  claims.  Tbis 
includes  accuracy  of  reviews  and 
hearings,  as  well  as  the  appropriateness 
of  the  reading  level  of  any  review 
determination  letters.  (See  Claims 
Process  Criterion  for  carriers  under     •   - 
section  VI.) 

B.  Customer  Service  Criterion 

Functions  that  may  be  evaluated 
under  this  criterion  include,  but  are  not . 
limited  to,  the  following: 

•  Providing  timely  and  accurate 
replies  to  beneficiary  and  provider 
telephone  inquiries. 

•  Quality  Call  Monitoring.  ^ 

•  Training  of  Customer  Service 
Representatives. 

•  Ensiuring  the  validity  of  the  call 
center  performance  data  that  are  being 
reported  in  the  Customer  Service 
Assessment  and  Management  System. 

•  Providing  timely  and  accurate 
replies  to  beneficiaries  and  providers 
that  address  the  concerns  raised  and  are 
written  with  appropriate  customer- 
friendly  tone  and  clarity  and  that  those 
written  to  beneficiaries  are  at  the 
appropriate  reading  level. 

•  Walk-in  inquiry  service. 

•  Conducting  beneficiary  and 
provider  education,  training  and 
outreach  activities. 

•  Effectively  maintaining  an  Internet 
Website  dedicated  to  furnishing 
providers  and  physicians  timely. 
accurate,  and  useful  Medicare  program 
information. 

C.  Payment  Safeguards  Criterion 

The  Payment  Safeguard  criterion 
contains  the  following  two  mandated 
standards: 

Standard  1 .  Decisions  on  SNF 
demand  bills  are  accurate. 

Standard  2.  TEFHA  target  rate 
adjustments,  exceptions,  and 
exemptions  are  processed  within 
mandated  time  frames.  Specifically, 
applications  must  be  processed  to 
completion  within  75  days  after  receipt 
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by  the  contractor  or  returned  to  the 
hospitals  as  incomplete  within  60  days 
of  receipt. 

Intermediaries  may  also  be  evaluated 
on  any  MIP  activities  if  performed 
under  their  Part  A  agreement.  These 
functions  and  activities  include,  but  are 
not  limited  to  the  following: 

•  Audit  and  Reimbursement 

+  Performing  the  activities  specified  in 

our  general  instructions  for 

conducting  audit  and  settlement  of 

Medicare  cost  reports. 
-*■  Establishing  accurate  interim 

payments. 

•  Benefit  Integrity 

+  Identifying  potential  fraud  cases  that 
exist  within  the  intermediary's  service 
area  and  taking  appropriate  actions  to 
resolve  these  cases. 

+  Investigating  allegations  of  potential 
fraud  that  are  made  by  beneficiaries, 
providers,  CMS.  Office  of  Inspector 
General  (OIG),  and  other  sources. 

+  Putting  in  place  effective  detection 
and  deterrence  programs  for  potential 
fraud. 

•  Medical  Review 

+  Increasing  the  effectiveness  of 

medical  review  activities. 
+  Exercising  accurate  and  defensible 

decision  making  on  medical  reviews. 
+  Effectively  educating  and 

communicating  with  the  provider 

community. 
+  Collaborating  with  other  internal 

components  and  external  entities  to 

ensure  correct  claims  payment,  and  to 

address  situations  of  fraud,  waste,  and 

abuse. 

•  Medicare  Secondary  Payer 

+  Accurately  reporting  MSP  savings. 

+  Accurately  following  MSP  claim 
development  and  edit  procedures. 

+  Auditing  hospital  files  and  claims  to 
determine  that  claims  are  being  filed 
to  Medicare  appropriately. 

+  Supporting  the  Coordination  of 
Benefits  Contractor's  efforts  to 
identify  responsible  payers  primary  to 
Medicare. 

+  Identifying,  recovering,  and  referring 
mistaken  Medicare  payments  in 
accordance  with  appropriate 
Medicare  Intermediary  Manual 
instructions  and  our  other  pertinent 
general  instructions,  in  the  specified 
order  of  priority. 

•  Overpayments 

+  Collecting  and  referring  Medicare 

debts  timely. 
+  Accurately  reporting  overpayments  to 

us. 
+  Adhering  to  our  instructions  for 

management  of  Medicare  Trust  Fund 

debts. 

•  Provider  Enrollment 

+  Complying  with  assignment  of  staff  to 
the  provider  enrollment  function  and 


training  the  staff  in  procedures  and 
verification  techniques. 
+  Complying  with  the  operational 
standards  relevant  to  the  process  for 
enrolling  providers. 

D.  Fiscal  Responsibility  Criterion 

We  may  review  the  intermediary's 
efforts  to  establish  and  maintain 
appropriate  financial  and  budgetary 
internal  controls  over  benefit  payments 
and  administrative  costs.  Proper 
internal  controls  must  be  in  place  to 
ensure  that  contractors  comply  with 
their  agreements  with  us. 

Additional  functions  that  may  be 
reviewed  under  the  Fiscal 
Responsibility  criterion  include,  but  are 
not  limited  to,  the  following: 

•  Adherence  to  approved  program 
management  and  MIP  budgets. 

•  Coinpliance  with  the  BPRs. 

•  Compliance  with  financial 
reporting  requirements. 

•  Control  of  administrative  cost  and 
benefit  payments. 

E.  Administrative  Activities  Criterion 

We  may  measure  an  intermediary's 
administrative  ability  to  manage  the 
Medicare  program.  We  may  evaluate  the 
efficiency  and  effectiveness  of  its 
operations,  its  system  of  internal 
controls,  and  its  compliance  with  our 
directives  and  initiatives. 

We  may  measure  an  intermediary's 
efficiency  and  effectiveness  in  managing 
its  operations.  Proper  systems  security 
(general  and  application  controls),  ADP 
maintenance,  and  disaster  recovery 
plans  must  be  in  place.  An  intermediary 
must  also  test  system  changes  to  ensure 
the  accurate  implementation  of  our 
instructions. 

Our  evaluation  of  an  intermediary 
under  the  Administrative  Activities 
criterion  may  include,  but  is  not  limited 
to,  reviews  of  the  following: 

•  Systems  security. 

•  AJDP  maintenance  (configuration 
management,  testing,  change 
management,  security,  etc). 

•  Disaster  recovery  plan. 

•  Implementation  of  our  general 
instructions. 

•  Data  and  reporting  requirements 
implementation. 

•  Internal  controls  establishment  and 
use,  including  the  degree  to  which  the 
contractor  cooperates  with  the  Secretary 
in  complying  with  the  FMFIA. 

V.  Criteria  and  Standards  for  Regional 
Home  Health  Intermediaries  (RlOqs) 

The  following  three  standards  are 
mandated  for  the  RHHI  criterion: 

Standard  1.  95.0  percent  of  clean 
electronically  submitted  non-Periodic 
Interim  Payment  HHA  and  hospice 


claims  are  paid  within  statutorily 
specified  time  frames.  Clean  claims  are 
defined  as  claims  that  do  not  require 
Medicare  intermediaries  to  investigate 
or  develop  them  outside  of  their 
Medicare  operations  on  a  prepayment 
basis.  Specifically,  clean,  non-Periodic 
Interim  Pa)rment  electronic  claims  can 
be  paid  as  early  as  the  14th  day  (13  days 
after  the  date  of  receipt)  and  must  be 
paid  by  the  31st  day  (30  days  after  the 
date  of  receipt).  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  2.  95.0  percent  of  clean 
paper  non-Periodic  Interim  Payment 
HHA  and  hospice  claims  are  paid 
within  specified  time  frames. 
Specifically,  clean,  non-Periodic  Interim 
Payment  paper  claims  can  be  paid  as 
early  as  the  27th  day  (26  days  after  the 
date  of  receipt)  and  must  be  paid  by  the 
31st  day  (30  days  after  the  date  of 
receipt).  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  3.  75.0  percent  of  HHA  and 
hospice  reconsiderations  are  processed 
within  60  days  and  90.0  percent  are 
processed  within  90  days.  Our 
expectation  is  that  contractors  will  meet 
this  percentage  on  a  monthly  basis. 

Standard  4.  95.0  percent  of  HHA  and 
Hospice  Part  B  review  determinations 
are  completed  within  45  days.  Our 
expectation  is  that  contractors  will  meet 
this  percentage  on  a  monthly  basis. 

Standard  5.  90.0  percent  of  HHA  and 
Hospice  Part  B  hearing  decisions  are 
completed  within  120  days.  Our 
expectation  is  that  contractors  will  meet 
this  percentage  on  a  monthly  basis. 

We  may  use  this  criterion  to  review 
an  RHPP's  performance  with  respect  to 
handling  the  HHA  and  hospice 
workload.  This  includes  processing 
HHA  and  hospice  claims  timely  and 
accxirately;  properly  paying  and  settling 
HHA  cost  reports;  and  timely  and 
accurately  processing  reconsiderations 
from  beneficiaries,  HHAs,  and  hospices. 

VI.  Criteria  and  Standards  for  Carriers 

A.  Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  the  following  six  mandated 
standards: 

Standard  1.  95.0  percent  of  clean 
electronically  submitted  claims  are 
processed  within  statutorily  specified 
time  frames.  Clean  claims  are  defined  as 
claims  that  do  not  require  Medicare 
carriers  to  investigate  or  develop  them 
outside  of  their  Medicare  operations  on 
a  prepayment  basis.  Specifically,  clean 
electronic  claims  can  be  paid  as  early  as 
the  14th  day  (13  days  after  the  date  of 
receipt)  and  must  be  paid  by  the  31st 
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day  (30  days  after  the  date  of  receipt). 
Our  expectation  is  that  contractors  vrill 
meet  this  percentage  on  a  monthly  basis. 

Standard  2.  95.0  percent  of  clean 
paper  claims  are  processed  within 
specified  time  fiames.  Specifically, 
clean  paper  claims  can  be  paid  as  early 
as  the  27th  day  (26  days  after  the  date 
of  receipt)  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 
Our  expectation  is  that  contractors  will 
meet  this  percentage  on  a  monthly  basis. 

Standard  3.  98.0  percent  of  EOMBs 
and  MSNs  are  properly  generated.  Oiu- 
expectation  is  that  EOMB  and  MSN 
messages  are  acciuately  reflecting  the 
services  provided. 

Standard  4.  95.0  percent  of  review 
determinations  are  completed  within  45 
days.  Our  expectation  is  that  contractors 
will  meet  this  percentage  on  a  monthly 
basis. 

Standard  5.  90.0  percent  of  carrier 
hearing  decisions  are  completed  within 
120  days.  Our  expectation  is  that 
contractors  will  meet  this  percentage  on 
a  monthly  basis. 

Standard  6.  Review  determination 
letters  prepared  in  response  to 
beneficiary  initiated  appeal  requests  are 
written  at  an  appropriate  reading  level. 

Additional  functions  that  may  be 
evaluated  under  this  criterion  include, 
but  are  not  limited  to.  the  following: 

•  Claims  Processing  accuracy. 

•  Establishment  and  maintenance  of 
relationship  with  the  CWF  Host. 

•  Accuracy  of  processing  review 
determination  cases. 

•  Accuracy  of  processing  hearing 
cases  with  decision  letters  that  are  clear 
and  have  appropriate  customer-friendly 
tone. 

B.  Customer  Service  Criterion 

The  Customer  Service  criterion  • 
contains  the  following  mandated 
standard: 

Standard.  Replies  to  beneficiary 
correspondence  address  the 
beneficiary's  concerns,  are  written  with 
appropriate  customer-friendly  tone  and 
clarity,  and  are  at  the  appropriate 
reading  level. 

Contractors  must  meet  our 
performance  expectations  that 
beneficiaries  and  providers  are  served 
by  prompt  and  accurate  administration 
of  the  program  in  accordance  with  all 
appUcable  laws,  regidations,  and  our 
general  instructions. 

Additional  functions  that  may  be 
evaluated  under  this  criterion  include, 
but  are  not  limited  to,  the  following: 

•  Providing  timely  and  accurate  replies 
to  beneficiary  and  provider  telephone 
inquiries. 

•  Quality  Call  Monitoring. 


•  Training  of  Customer  Service 
Representatives. 

•  Ensuring  the  validity  of  the  call  center 
performance  data  that  are  being 
reported  in  the  Customer  Service 
Assessment  and  Management  System. 

•  Walk-in  inquiry  service. 

•  Conducting  beneficiary  and  provider 
education,  training,  and  outreach 
activities. 

•  Effectively  maintaining  an  Internet 
Website  dedicated  to  furnishing 
providers  timely,  accurate,  and  useful 
Medicare  program  information. 

C  Payment  Safeguards  Criterion   ■ 

Carriers  may  be  evaluated  on  any  MIP 
activities  if  performed  under  their 
contracts.  In  addition,  other  carrier 
functions  and  activities  that  may  be 
reviewed  imder  this  criterion  include, 
but  are  not  Umited  to  the  following: 

•  Benefit  Integrity 

+  Identifying  potential  fraud  cases  that 
exist  within  the  carrier's  service  area 
and  taking  appropriate  actions  to 
resolve  these  cases. 

+  Investigating  allegations  of  potential 
fraud  that  are  made  by  beneficiaries, 
providers,  CMS,  OIG,  and  other 
sources. 

+  Putting  in  place  effective  detection 
and  deterrence  programs  for  potential 
fraud. 

•  Medical  Review 

+  Increasing  the  effectiveness  of 

medical  review  activities. 
+  Exercising  accurate  and  defensible 

decision  making  on  medical  reviews. 
+  Effectively  educating  and 

communicating  with  the  provider 

community. 
+  Collaborating  with  other  internal 

components  and  external  entities  to 

ensure  correct  claims  payment,  and  to 

address  situations  of  fraud,  waste,  and 

abuse. 

•  Medicare  Secondary  Payer 

+  Accurately  reporting  MSP  savings. 
+  Accurately  following  MSP  claim 

development/edit  procedures. 
+  Supporting  the  Coordination  of 

Benefits  Contractor's  efforts  to 

identify  responsible  payers  primary  to 

Medicare. 
+  Identifying,  recovering,  and  referring 

mistaken  Medicare  payments  in 

accordance  with  the  appropriate 

Medicare  Carriers  Manual 

instructions,  and  our  other  pertinent 

general  instructions. 

•  Overpayments 

+  Collecting  and  referring  Medicare 

debts  timely. 
+  Accurately  reporting  overpayments  to 

us. 
+  Compliance  with  our  instructions  for 

management  of  Medicare  Trust  Fund 

debts. 


•  Provider  Enrollment 

+  Complying  with  assignment  of  staff  to 
the  provider  enrollment  function  and 
training  staff  in  procedures  and 
verification  techniques. 

+  Complying  with  the  operational 
standards  relevant  to  the  process  for 
enrolling  suppliers. 

D.  Fiscal  Responsibility  Criterion 

We  may  review  the  carrier's  efforts  to 
establish  and  maintain  appropriate 
financial  and  budgetary  internal 
controls  over  benefit  payments  and 
administrative  costs.  Proper  internal 
controls  must  be  in  place  to  ensure  that 
contractors  comply  with  their  contracts. 

Additional  functions  that  may  be 
reviewed  under  the  Fiscal 
Responsibility  criterion  include,  but  are 
not  limited  to,  the  following: 

•  Adherence  to  ap4)roved  program 
management  and  MIP  budgets. 

•  Compliance  with  the  BPRs. 

•  Compliance  with  financial 
reporting  requirements. 

■    •  Control  of  administrative  cost  and 
benefit  payments. 

E.  Administrative  Activities  Criterion 

We  may  meastire  a  carrier's 
administrative  ability  to  manage  the 
Medicare  program.  We  may  evaluate  the 
efficiency  and  effectiveness  of  its 
operations,  its  system  of  internal 
controls,  and  its  compliance  with  our 
directives  and  initiatives. 

We  may  measiue  a  carrier's  efficiency 
and  effectiveness  in  managing  its 
operations.  Proper  systems  security 
(general  and  application  controls), 
Automatic  Data  Processing  (ADP) 
maintenance,  and  disaster  recovery 
plans  must  be  in  place.  Also,  a  carrier 
must  test  system  changes  to  ensure 
accurate  implementation  of  our 
instructions. 

Our  evaluation  of  a  carrier  under  this 
criterion  may  include,  but  is  not  limited 
to,  reviews  of  the  following: 

•  Systems  security. 

•  AJDP  maintenance  (configuration 
management,  testing,  change 
management,  security,  etc.). 

•  Disaster  recovery  plan. 

•  Implementation  of  our  general 
instructions. 

•  Data  and  reporting  requirements 
implementation. 

•  Internal  controls  establishment  and 
use,  including  the  degree  to  which  the 
contractor  cooperates  vdth  the  Secretary 
in  complying  with  the  FMFIA. 

Vn.  Criteria  and  Standards  for  Durable 
Medical  Equipment,  Prosthetics, 
Orthotics,  and  Supplies  (DMEPOS) 
Regional  Carriers 

For  FY  2003  Contractor  Performance 
Evaluation  for  DMEPOS  regional 
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carriers  has  been  stnictiired  into  five 
cxiteria.  which  are  the  same  criteria 
used  for  intermediaries  and  carriers: 
Claims  Processing:  Customer  Service; 
Payment  Safeguards:  Fiscal 
Responsibility;  and  Administrative 
Activities.  These  criteria  for  DMEPOS 
regional  carriers  were  referred  to  in 
prior  Federal  Register  notices  as 
Quality,  Efficiency,  Service,  and  Benefit 
Integrity. 

In  these  five  criteria  there  are  a  total 
of  seven  mandated  standards  against 
which  all  DMEPOS  regional  carriers 
must  be  evaluated.  There  also  are 
examples  of  other  activities  for  which 
the  DMEPOS  regional  carriers  may  be 
evaluated.  The  mandated  standards  are 
in  the  Claims  Processing  and  Customer 
Service  Criteria.  In  addition  to  being 
described  in  these  criteria,  the 
mandated  standards  are  also  described 
in  Attachment  J-37  to  the  DMEPOS 
regional  carrier  statement  of  work 
(SOW). 

A.  Claims  Processing  Criterion 

The  Claims  Processing  criterion 
contains  the  following  six  mandated 
standards: 

Standard  1.  95.0  percent  of  clean 
electronically  submitted  claims  are 
processed  within  statutorily  specified 
time  frames.  Clean  claims  are  defined  as 
claims  that  do  not  require  Medicare 
DMEPOS  regional  carriers  to  investigate 
or  develop  them  outside  of  their 
Medicare  operations  on  a  prepayment 
basis.  Specifically,  clean  electronic 
claims  can  be  paid  as  early  as  the  14th 
day  (13  days  after  the  date  of  receipt) 
and  must  be  paid  by  the  31st  day  (30 
days  after  the  date  of  receipt).  Our 
expectation  is  that  contractors  will  meet 
this  percentage  on  a  monthly  basis. 

Standard  2.  95.0  percent  of  clean 
paper  claims  are  processed  within 
specified  time  frames.  Specifically, 
clean  paper  claims  can  be  paid  as  early 
as  the  27th  day  (26  days  after  the  date 
of  receipt)  and  must  be  paid  by  the  31st 
day  (30  days  after  the  date  of  receipt). 
Our  expectation  is  that  contractors  will 
meet  this  percentage  on  a  monthly  basis. 

Standard  3.  Properly  generated  98.0 
percent  of  MSNs.  Ouir  expectation  is 
that  MSN  messages  are  accurately 
reflecting  the  services  provided. 

Standard  4.  95.0  percent  of  review 
determinations  are  completed  within  45 
days.  Our  expectation  is  that  contractors 
will  meet  this  percentage  on  a  monthly 
basis. 

•  Standard  5.  90.0  percent  of  DMEPOS 
regional  carrier  hearing  decisions  are 
completed  within  120  days.  CMS's 
expectation  is  that  contractors  will  meet 
this  percentage  on  a  monthly  basis. 


Standard  6.  Review  determination 
letters  prepared  in  response  to 
beneficiary  initiated  requests  are  written 
at  an  appropriate  reading  level  and  state 
in  detail  the  reasons  for  the 
determination. 

Additional  functions  that  may  be 
evaluated  under  this  criterion  include, 
but  are  not  limited  to.  the  following: 

•  Claims  processing  accuracy. 

•  Review  determinations  and  hearing 
decisions  are  written  acciurately  and 
clearly. 

•  Telephone  reviews  are 
appropriately  documented  and 
adjudicated  timely. 

•  Requests  for  ALJ  hearings  are 
processed  timely. 

B.  Customer  Service  Criterion 

The  Customer  Service  Criterion 
contains  the  following  mandated 
standard: 

Standard  1.  Replies  to  beneficiary 
correspondence  address  concerns 
raised,  are  written  with  appropriate 
customer-friendly  tone  and  clarity,  and 
are  at  the  appropriate  reading  level. 

Contractors  must  meet  our 
performance  expectations  that 
beneficiaries  and  suppliers  are  served 
by  prompt  and  accurate  administration 
of  the  program  in  accordance  with  all 
applicable  laws,  cegulations,  the 
DMEPOS  regional  carrier  SOW,  and  our 
general  instructions. 

Additional  functions  that  may  be 
evaluated  under  this  criterion  include, 
but  are  not  limited  to,  the  following: 

•  Providing  timely  and  accurate 
replies  to  beneficiary  and  supplier 
telephone  inquiries. 

•  Quality  Call  Monitoring. 

•  Training  of  Customer  Service 
Representatives. 

•  .Ensuring  the  validity  of  the  call 
center  performance  data  that  are  being 
reported  in  the  Customer  Service 
Assessment  and  Management  System. 

•  Providing  timely  and  accurate 
replies  to  beneficiaries,  providers,  and 
suppliers  that  address  their  concerns 
and  are  written  with  appropriate 
customer-friendly  tone  and  clarity. 

•  Walk-in  inquiry  service. 

•  Conducting  beneficiary  and 
supplier  education,  training,  and 
outreach  activities. 

•  Effectively  maintaining  an  Internet 
Website  dedicated  to  furnishing 
suppliers  timely,  acciu-ate,  and  useful 
Medicare  program  information. 

•  Ensuring  that  communications  are 
made  to  interested  supplier 
organizations  for  the  purpose  of 
developing  and  maintaining 
collaborative  supplier  education  and 
training  activities  and  programs. 


C.  Payment  Safeguards  Criterion 

DMEPOS  regional  carriers  may  be 
evaluated  on  any  MIP  activities  if 
performed  under  their  contracts.  The 
DMEPOS  regional  carriers  must 
undertake  actions  to  promote  ah 
effective  program  administration  with 
respect  to  DMEPOS  regional  carrier 
claims.  These  functions  and  activities 
include,  but  are  not  limited  to  the 
following: 

•  Benefit  Integrity 

+  Identifying  potential  fraud  cases  that 
exist  within  the  DMEPOS  regional 
carrier's  service  area  and  taking 
appropriate  actions  to  resolve  these 
cases. 

+  Investigating  allegations  of  potential 
fraud  made  by  beneficiaries, 
suppliers,  CMS,  OIG,  and  other 
sources. 

+  Putting  in  place  effective  detection 
and  deterrence  programs  for  potential 
fraud. 

•  Medical  Review 

+  Reducing  the  error  rate  by  identifying 
patterns  of  in  appropriate  billing. 

+  Educating  suppliers  concerning 
Medicare  coverage  and  coding 
requirements. 

•  Medicare  Secondary  Payer 

+  Accurately  reporting  MSP  savings. 

+  Accurately  following  MSP  claim 
development/edit  procedures. 

+  Supporting  the  Coordination  of 
Benefits  Contractor's  efforts  to 
identify  responsible  payers  primary  to 
Medicare. 

+  Identifying,  recovering,  and  referring 
mistaken  Medicare  payments  in 
accordance  with  the  appropriate 
program  instructions  in  the  specified 
order  of  priority. 

•  Overpayments 

+  Determining  that  the  DMEPOS 
regional  carrier  completely, 
accurately,  timely,  and  aggressively 
pursued  all  outstanding  overpayments 
in  adherence  with  the  Medicare 
Carriers  Manual  and  CMS  Program 
Memoranda  resulting  from  the  Debt 
Collection  Improvement  Act  (DCIA). 

+  Verify  that  all  overpayments  were 
timely  and  accurately  recorded. 

D.  Fiscal  Responsibility  Criterion 

We  may  review  the  DMEPOS  regional 
carrier's  efforts  to  establish  and 
maintain  appropriate  financial  and 
budgetary  internal  controls  over  benefit 
payments  and  administrative  costs. 
Proper  internal  controls  must  be  in 
place  to  ensure  that  contractors  comply 
with  their  contracts.  Additional  matters 
that  may  be  reviewed  under  this 
criterion  include,  but  are  not  limited  to 
the  following: 

•  Compliance  with  financial 
reporting  requirements.    . 
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•  Adherence  to  approved  program 
management  and  MIP  budgets. 

•  Control  of  administrative  cost  and 
benefit  payments. 

E.  Administrative  Activities 

We  may  measure  a  DMEPOS  regional 
carrier's  administrative  ability  to 
manage  the  Medicare  program.  We  may 
evaluate  the  efficiency  and  effectiveness 
of  its  operations,  its  system  of  internal 
controls,  and  its  compliance  with  our 
directives  and  initiatives.  Oiu 
evaluation  of  a  DMEPOS  regional  carrier 
under  this  criterion  may  include,  but  is 
not  limited  to  review  of  the  following: 

•  Systems  Security. 

•  Disaster  recovery  plan. 

•  Internal  controls  establishment  and 
use,  including  the  degree  to  which  the 
contractor  cooperates  with  the  Secretary 
in  complying  with  the  FMFIA. 

Vm.  Action  Based  on  Performance 
Evaluations 

We  evaluate  a  contractor's 
performance  against  applicable  program 
requirements  for  each  criterion.  Each 
contractor  must  certify  that  all 
information  submitted  to  us  relating  to 
the  contract  management  process, 
including,  without  limitation,  all  files, 
records,  dociunents  and  data,  whether 
in  written,  electronic,  or  other  form,  is 
accurate  and  complete  to  the  best  of  the 
contractor's  knowledge  and  belief.  A 
contractor  will  also  be  required  to 
certify  that  its  files,  records,  documents, 
and  data  have  not  been  manipulated  or 
falsified  in  an  effort  to  receive  a  more 
favorable  performance  evaluation.  A 
contractor  must  further  certify  that,  to 
the  best  of  its  knowledge  and  belief,  the 
contractor  has  submitted,  vtrithout 
withholding  any  relevant  information, 
all  information  required  to  be  submitted 
with  respect  to  the  contract  management 
process  under  the  authority  of 
applicable  law(s),  regulation(s), 
contract(s),  or  our  manual  provision(s). 
Any  contractor  that  makes  a  false, 
fictitious,  or  firaudulent  certification 
may  be  subject  to  criminal  and/or  civil 
prosecution,  as  well  as  appropriate 
administrative  action.  This 
administrative  action  may  include 
debarment  or  suspension  of  the 
contractor,  as  well  as  the  termination  or 
nonrenewal  of  a  contract. 

U  a  contractor  meets  the  level  of 
performance  required  by  operational 
instructions,  it  meets  the  requirements 
of  that  criterion.  When  we  determine  a 
contractor  is  not  meeting  performance 
requirements,  we  will  use  the  terms 
"major  nonconformance"  or  "minor 
nonconformance"  to  classify  our 
findings.  A  major  nonconformance  is  a 
nonconformance  that  is  likely  to  result 


in  failure  of  the  supplies  or  services,  or 
to  materially  reduce  the  usability  of  the 
supplies  or  services  for  their  intended 
purpose.  A  minor  nonconformance  is  a   . 
nonconformance  that  is  not  likely  to 
materially  reduce  the  usability  of  the 
supplies  or  services  for  their  intended 
purpose,  or  is  a  departure  &t>m 
established  standards  having  little 
bearing  on  the  effective  use  or  operation 
of  the  supplies  or  services.  The 
contractor  will  be  required  to  develop 
aiHl  implement  a  PIP  for  findings 
determined  to  be  either  a  major  or  minor 
nonconformance.  The  contractor  wUl  be 
monitored  to  ensure  effective  and 
efficient  compliance  with  the  PIP,  and 
to  ensiure  improved  performance  when 
requirements  are  not  met. 

"The  results  of  performance 
evaluations  and  assessments  under  all 
criteria  applying  to  intermediaries, 
carriers,  RHHIs,  and  DMEPOS  regional 
carriers  will  be  used  for  contract 
management  activities  and  will  be 
published  in  the  contractor's  aimual 
Report  of  Contractor  Performance  (RCP). 
We  may  initiate  administrative  actions 
as  a  result  of  the  evaluation  of 
contractor  performance  based  on  these 
performance  criteria.  Under  sections 
1816  and  1842  of  the  Act,  we  consider 
the  results  of  the  evaluation  in  our 
determinations  when — 

•  Entering  into,  renewing,  or 
terminating  agreements  or  contracts 
with  contractors,  and 

•  Deciding  other  contract  actions  for 
intermediaries  and  carriers  (such  as 
deletion  of  an  automatic  renewal 
clause).  These  decisions  are  made  on  a 
case-by-case  basis  and  depend  primarily 
on  the  natvu*  and  degree  of 
performance.  More  specifically,  these 
decisions  depend  on  the  following: 

•  Relative  overall  performance 
compared  to  other  contractors. 

•  Number  of  criteria  in  which 
nonconformance  occurs. 

•  Extent  of  each  nonconformance. 

•  Relative  significance  of  the 
requirement  for  which 
nonconformance  occurs  within  the 
overall  evaluation  program. 

•  Efforts  to  improve  program  quality, 
service,  and  efficiency. 

•  Deciding  the  assignment  or 
reassigiunent  of  providers  and 
designation  of  regional  or  national 
intermediaries  for  classes  of 
providers. 

We  make  individual  contract  action 
decisions  after  considering  these  factors 
in  terms  of  their  relative  significance 
and  impact  on  the  effective  and  efficient 
administration  of  the  Medicare  program. 

In  addition,  if  the  cost  incurred  by  the 
intermediary,  RIfiil,  carrier,  or  DMEPOS 


regional  carrier  to  meet  its  contractual 
requirements  exceeds  the  amount  that 
we  find  to  be  reasonable  and  adequate 
to  meet  the  cost  that  must  be  incurred 
by  an  efficiently  and  economically 
operated  intermediary  or  carrier,  these 
high  costs  may  also  be  grounds  for 
adverse  action. 

K.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
.  of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  in  any 
one  year).  Since  this  notice  only 
describes  criteria  and  standards  for     - 
evaluating  Fls  (including  RHHIs), 
carriers,  and  DMEPOS  regional  carriers 
and  has  no  significant  economic  impact 
on  the  program,  its  beneficiaries, 
providers  or  suppliers,  this  is  not  a 
majoF  notice. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  This  notice  does  not  affect 
small  businesses;  individuals  and  States 
are  not  included  in  the  definition  of 
small  business  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  notice  does  not  affect 
small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  In 
accordance  with  Section  202,  we  have 
determined  that  the  notice  does  not 
impose  any  unfunded  mandates  on 
State,  local  or  tribal  governments,  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  notice 
that  imposes  substantial  direct 
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requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  the  notice 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

We  have  not  prepared  a  Regulatory 
Impact  Analysis  for  this  notice,  in 
accordance  with  Executive  Order  12866, 
because  it  will  not  have  a  significant 
economic  impact,  nor  does  it  impose 
any  unfunded  mandates  on  State,  local, 
or  tribal  governments  or  the  private 
sector.  Furthermore,  we  certify  that  the 
notice  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
or  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

X.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Authority:  Sections  1816(f).  1834(a)(12), 
and  1842(b)  of  the  Social  Security  Act  (42 
U.S.C.  i395h(f),  1395m(a)(12).  and  1395u(b)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance,  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  6.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Services. 

(FR  Doc.  03-4087  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02E-0020] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ZOMETA 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ZOMETA  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 


application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ZOMETA 
(zoledronic  acid).  ZOMETA  is  indicated 
for  the  treatment  of  hypercalcemia  of 
malignancy.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ZOMETA  (U.S.  Patent 
No.  4,939,130)  from  Novartis  Corp.,  and 
the  Patent  and  Trademark  Office 


requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
February  14,  2002,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ZOMFTA  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  the 
applicable  regulatory  review  period  for 
ZOMETA  is  2,810  days.  Of  this  time, 
2,201  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  609  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi'om  the  following  dates: 

1 .  The  date  an  exemption  unaer 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  December  12, 
1993.  The  applicant  claims  September 
18,  1993,  as  the  date  the  investigational 
new  drug  application  (IND)  became 
effective.  However.  FDA  records 
indicate  that  the  IND  effective  date  was 
December  12, 1993,  which  was  30  days 
after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  December  21. 1999.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
ZOMETA  (NDA  21-223)  was  initially 
submitted  on  December  21.  1999. 

3.  The  date  the  application  was 
approved:  August  20,  2001.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-223  was  approved  on  August  20, 

2001. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,752  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  April  29,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
August  27,  2003.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
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Rept.  857,  part  1,  98th  Cong.,  2d  §ess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conmients  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  13,  2003. 
lane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-4691  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4160-Ot-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Infant 
Mortality;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting. 

Name:  Advisory  Ck)mmittee  on  Infant 
Mortality  (ACIM). 

Date  and  Time:  March  26,  2003;  9  a.m.-5 
p.m.,  March  27,  2003;  8:30  a.m.-3  p.m. 

Place:  The  Latham  Hotel,  3000  M  Street, 
NW.,  Washington,  DC  20007,  (202)  726-5000. 

Status:  The  meeting  will  be  open  to  the 
public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  of 
Health  and  Human  Services  on  the  following: 
Department  programs  which  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  women  and  infants; 
factors  affecting  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outcomes  following  childbirth; 
factors  determining  the  length  of  hospital 
stay  following  childbirth;  strategies  to 
coordinate  the  variety  of  Federal,  State,  and 
local  and  private  programs  and  efforts  that 
are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality;  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
objectives  from  Healthy  People  2010. 

Agenda:  Topics  that  will  be  discussed 
include  the  following:  Low-Birth  Weight; 
Disparities  in  Infant  Mortality;  and  the 
Healthy  Start  Program.  Agenda  items  are 
subject  to  change  as  priorities  are  further 
determined. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Peter  C.  van  Dyck, 
M.D.,  M.P.H.,  Executive  Secretary,  ACIM, 


Health  Resources  and  Services 
Administration  (HRSA),  Room  18-05, 
Parklawn  Building,  56O0  Fishers  Lane, 
Rockville,  MD  20857.  telephone:  (301)  443- 
2170. 

Individuals  who  are  interested  in  attending 
any  portion  of  the  meeting  or  who  have 
questions  regarding  the  meeting  should 
contact  Ann  M.  Koontz,  C.N.M.,  Dr.  P.H., 
HRSA.  Maternal  and  Child  Health  Bureau, 
telephone:  (301.)  443-6327. 

Dated:  February  24.  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-4805  Filed  2-27-03;  8:45  am] 

BILLING  CODE  41B5-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

Office  of  the  Director.  National 
Institutes  of  Healtli;  Notice  of  Meeting 

Piu^uant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  die 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 

Date:  April  9-10,  2003. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  A  Report  of  the  Director 
addrisssing  OAR  initiatives.  The  topic  of  the 
meeting  will  be  "HIV  and  HCV  Infection." 

Place:  National  Institutes  of  Health, 
Building  31C,  Conference  Room  6C10,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Jack  Whitescarver, 
Director,  Office  of  AIDS  Research,  OD, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Building  2.  Room  4E14,  Bethesda.  MD 
20892,(301)496-0357. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/od/oar/index.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  "Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  CUnical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39. 
Academic  Research  Enhancement  Award; 
93.936,  NIK  Acquired  Immunodeficiency 


Syndrome  Research  Loan  Repayment 
Program,  National  Institute  of  Health.  HHS) 

Dated:  February  20.  2003. 
La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4660  Filed  2-27-03;  8:45  am) 

BKUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuads  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  SBIR  Topic 
181:  Clinical  Trials  Data  Collection  Using 
Hand-Held  Technology. 

Date:  March  19-20,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  C.  Michael  Kerwin,  PhD, 
MPH,  Scientific  Review  Administrator. 
Special  Review  &  Logistics  Branch,  Division 
of  Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  8057.  MSC  8329. 
Bethesda.  MD  20892-8329,  (301)  496-7421, 
kerwinm@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology' 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Eteted:  February  20,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4665  Filed  2-27-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging,  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Bmphalsis  Panel,  HRS  Diabetes 
Supplement. 

Do<e.  March  21,  2003. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue. 
2C212,  Bethesda,  MD  20814.  (Telephone 
conference  call). 

Contact  Person:  Ramesh  Vemuri,  PhD. 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave.. 
Suite  2C212,  Bethesda,  MD  20892.  301-402- 
7700.  rv23r@ni7i.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Disability 
Prevention  and  Physical  Exercise. 

Date:  March  24-25,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  EPI  Genetic  K 
Awards. 

Dafe;  April  2,2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Alfonso  R.  Latoni.  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Room  2C212,  Bethesda.  MD  20892. 
301/496-9666.  latonia@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Aging  and 
Oxidative  Damage. 


Date:  April  2,  2003. 

Time:  2  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building.  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20814.  (Telephone 
conference  call). 

Contact  Person:  Alicja  L.  Markowska,  PhD, 
DSC,  Scientific  Review  Office,  Scientific 
Review  Office,  National  Institute  on  Aging, 
Gateway  Building  Suite  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
301-402-7703.  markowsa@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Presenilin 
and  Alzheimer's  Disease. 

Date:  April  8-9,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-7705. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research,     • 
National  Institutes  of  Health,  HHS) 

Dated:  February  20,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4662  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Life  Span  and 
Biodemography. 

Date:  February  24-25,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Courtyard  by  Marriott  Sacramento 
Midtown,  4422  Y  Street.  Sacramento,  CA 
95817. 

Contact  Person:  Ramesh  Vemuri,  PhD., 
National  Institute  on  Aging,  The  Bethesda 
Gatewary  Building,  7201  Wisconsin  Ave., 
Suite  2C212.  Bethesda,  MD  20892,  301-402- 
7700,  rv23r@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Committee. 

Date:  March  3-4,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Louise  L.  Hsu,  PhD.,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)  496-9666,  hsul@exmur.nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  IGF  and  Sex. 

Date:  March  3-4,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Stanford  Terrace  Inn,  531  Standfod 
Avenue,  Palo  Alto,  CA  94306. 

Contact  Person;  Alicja  L.  Markowska,  PhD., 
DSC,  Scientific  Review  Office,  National 
Institute  on  Aging,  Gateway  Building  Suite 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
MD  20814,  (301)  402-7703, 
markowsa@nia .  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Napje  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimer's 
Disease  and  Estrogens. 

Date:  March  6-7,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(.301)496-7705. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date:  March  7-8,  2003. 
Time:  7  p.m.  to  5  p.m.' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Ventura  Beach  Hotel. 
Venture  Beach  Marriott,  2055  E.  Harbor 
Blvd.,  Ventura,  CA  93001. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office,  The 
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Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666,  harwoodj@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzhaimer 
Disease  Patient  Registry- 

Dote;  March  11,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  

Place:  National  Institute  on  Aging, 
Gateway  Building.  7201  Wisconsin  Avenue, 
2C212.  Bethesda,  MD  20814,  (Telephone 
Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gatewdy  Building,  7201  Wisconsin  Ave, 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700,  rv23r@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Aging  and 
Dementia. 

Dote;  March  12-13,  2003.  . 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Alessandra  M.  Bini,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  givision  of  Extramural  Affairs, 
National  Institute  on  Aging,  National 
Institutes  of  Health,  7201  Wisconsin  Avenue, 
Bethesda.  MD  20892. 

This  notices  is  l>eing  published  less  than 
15  days  prior  to  the  meeting  due  to  the 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  20,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03^663  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Reproductive 
Grenetics. 

Dote;  March  12,  2003. 

Time:  10  a.m.,  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Child  Health 
Development,  6100  Executive  Blvd.,  5B01, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS). 

Dated:  February  20.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4664  Filed  2-27-03;  8:45  am] 
BUXING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A. 

Dare;  March  12,2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Carole  H.  Latker.  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892.  (301)  594-2848. 
latkerc@nigms.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  February  20,  2003. 
LaVeme  Y.  Stringfield,  * 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-4666  Filed  2-27-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Children's  Study  of 
Environmental  Effects  on  Health 
Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available,  bidividuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Children's 
Study  of  Environmental  Effects  on  Health 
Advisory  Committee. 

Date:  March  6-7.  2003. 

Time:  March  6,  2003.  8:30  a.m.  to  5  p.m. 

Agenda:  Discussions  will  focus  on  the 
measures  of  racism,  recruitment  prior  to 
conception,  life-course  time  line  and  study 
architecture,  thematic  areas  for  study  focus. 
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and  prioritization  of  pilot  studies,  ethical  and 
community  outreach  issues  as  they  relate  to 
speciflc  thematic  areas,  and  a  review  of 
activities  since  the  December  2002  meeting. 

Place:  National  Institutes  of  Health.  6100 
Executive  Boulevard,  Rockville,  MD  20852. 

Time:  March  6,  2003,  8:30  a.m.  to  5  p.m. 

Agenda:  Members  of  the  public  that  plan 
to  attend  should  contact  Circle  Solutions  at 
(703)  902-1339  or  via  e-mail 
ncs@circlesolutions.com.  For  agenda  updates, 
please  visit  the  NCS  Web  site 
nationaIchildrenssludy.gov: 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Rockville,  MD  20852. 

Contact  Person:  Peter  M.  Scheldt,  MD, 
Medical  Officer,  Division  of  Epidemiology, 
Statistics  and  Prevention  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  NIH,  6100  Executive 
Boulevard,  Room  5C01,  Bethesda,  MD  20892, 
(301)  451-6421,  ncs@maU.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  20,  2003. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4667  Filed  2-27-03;  8:45  am] 
MLLINO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Pharmacological 
Approaches  To  Enhance  Neuromodulation  in 
Rehabilitation. 


Date:  March  13-14,  2003. 

Time:  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Rita  Anand,  PhD. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike.  MSC  7510,  6100  Building, 
Room  5801,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandr@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institiites  of  Health.  HHS) 

Dated:  February  20.  2003. 
LaV«rne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-4668  Filed  2-27-03;  8:45  am] 

BILUNO  COW  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  gremt  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group.  Population  Research 
Subcommittee.  Demographic  and  Behavioral 
Sciences  (DBS)  Review  Committee. 

Date:  March  13-14.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Jon  M.  Ranhand.  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Executive  Blvd..  Rm.  5E01.  MSC  7510, 
Bethesda.  MD  20892.  (301)  435-6884. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children:  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  20.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4669  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
-meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matQ^al, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Population  Research 
Subcommittee.  Reproductive  Sciences. 

Date:  March  20-21,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  MD  20910. 

Contact  Person:  Jon  M.  Ranhand.  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd..  Rm.  5E01.  MSC  7510, 
Bethesda.  MD  20892.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  February  20,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-4670  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Ciosad 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c){6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Regulation  of 
Selected  Metabolizing  Enzymes  in  Women. 

Date:  March  13.  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  Room  5B01, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand.  PhD., 
Scientist  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda.  MD 
20892.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  February  20.  2003.  > 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4671  Filed  2-27-03;  8:45  am) 
BUXINO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

.  National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  Centers  of  Complexity  Special 
Emphasis  Panel. 

Date:  March  18-19,  2003. 

Time;  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue.  Bethesda.  MD 
20814. 

Contact  Person:  Laura  K  Moen,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Boom  1AS-13H. 
Bethesda.  MD  20892,  (301)  594-3998. 
moeni@mgms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  February  20.  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  ■ 

Committee  Policy. 

[FR  Doc.  03-4672  Filed  2-27-03;  8:45  am] 

BIUJNG  COOE  4140-O1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  disciissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  MBRS  Review 
Subcommittee  B. 

Date:  March  17-18.  2003. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant    • 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120  ■ 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Shiva  P  Singh.  PhD,  Office 
of  Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  1AS-13J. 
Bethesda.  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
■  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated :  February  2 1 .  2003 . 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 

(FR  Doc.  03-4674  Filed  2-27-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  dosed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  ZAAl  DD  (10)  R21 
Application  Review. 
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Date:  March  5,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAAA,  Willco  Bldg..  6000 
Executive  Blvd..  Rockville,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd.,  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926. 
skandasa®mail.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  R21  Application  Review— 
ZAAl  DD(12). 

Dote:  March  2,2003. 

Time;  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAAA.  Willco  Bldg.,  6000 
Executive  Blvd.,  Room  409,  Rockville,  MD 
20892.  (Telephone  conference  call.) 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd..  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926. 
skandasa@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl-BB-15:  1  K23 
Review. 

Dofe.  March  13,2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Health,  Willco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892.  (Telephone  conference 
call.) 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  20892-7003.  301-443-9787. 
etaylor@niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Project  Combine — ZAAl  BB 
(10)  UlO's  to  be  reviewed. 

Date:  March  20.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator.  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  ^0892-7003.  301-443-9787. 
etaylor@niaaa  .nih.gov. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl-BB-13.   - 

Date:  March  27,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Willco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892.  (Telephone  conference 
call.) 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator.  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  National  Institute  of 
Health.  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  20892-7003.  301-433-9787. 
etaylor@n  iaaa.  nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  February  21,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-4675  Filed  2-27-03;  8:45  am) 

MUJNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Environmental 
Health  Sciences,  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  hidicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  other  conducted  by  the 
National  Institute  of  Environmental 
Health  Sciences,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIEHS.  > 


Date:  March  23-25.  2003. 

ClosediMaich  23,  2003,  8  p.m.  to  9:30  p.m. 

Agenda:To  review  and  evaluate 
programmatic  and  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27709. 

Open:  March  24,  2003.  8:30  a.m.  to  5  p.m. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Molecular  Carcinogenesis. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.  W.  Alexander  Drive, 
Research  Triangle  Park.  NC  27709. 

Closed:  March  25.  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Nat.  Institute  of  Environmental 
Heahh  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.  W.  Alexander  Drive. 
Research  Triangle  Park.  NC  27709. 

Contact  Person:  Steven  K.  Akiyama,  Ph.D., 
Division  of  Intramural  Research,  Nat. 
Institute  of  Envirojimental  Health  Sciences, 
National  Institutes  of  Health,  P.O.  Box  12233, 
MSC  A2-09,  Research  Triangle  Park,  NC 
27709.  919/541-3467. 
akiyama@niehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  February  21,  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03^677  Filed  2-27-03;  8:45  amj 

BUJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  UUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Date:  March  3,  2003. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817.  (Telephone  conference 
call.) 

Contact  Person:  Robert  C.  Goldman,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  3124,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616.  301-496-8424. 
rgl59w®nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transportation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  21,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-4678  Filed  2-24-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  March  6-7,  2003. 

Time:  March  6,  2003, 1  p.m.  to  5  p.m. 

Agenda:  Protocol  review. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Time:  March  7,  2003,  9  a.m.  to  2  p.m. 


Agenda:  Protocol  review. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Stephen  M.  Rose,  PhD, 
Executive  Secretary,  Office  of  Biotechnology 
Activities,  National  Institutes  of  Health,  6705 
Rockledge  Drive,  Room  750,  Bethesda,  MD 
20892,  301-496-9838,  sr8i@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  because  of  a  delay 
in  planning  the  meeting  agenda. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www4.od.nih.gov/oba/,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592,  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  fix)m  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  February  20.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Officeof  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-4661  Filed  2-27-03;  8:45  amj 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Raview;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  B^closed  to  the 
public  in  accordance  wjith  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Suicide  in 
China. 

Date:  February  27,  2003. 

Time:  8  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Yvette  M.  Davis,  VMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
..Room  3152,  MSC  7770,  Bethesda,  MD  20892, 
(301)  435-0906. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Multi-site  _ 
Application. 

Date:  February  27-28,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Yvette  M.  Davis,  VMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3152,  MSC  7770,  Bethesda,  MD  20892, 
(301)  435-090fe. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
■  limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Boron 
Neutron  Capture  Therapy. 

Date:  March  3,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl:  SSS- 
7  (11):  Small  Business  Applications  on 
Imaging  Technologies. 
Date:  March  4.  2003. 
Time:  8  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select.  8120  Wisconsin 
Avenue.  Montgomery  Room,  Bethesda,  MD 
20814. 

Contact  Person:  Robert  J.  Nordstrom,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1175,  nordsfrr@csr.ni7i.gov. 
.  This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group.  Epidemiology  and 
Disease  Control  Subcommittee  2. 
Date:  March  4-5,  2003. 
Time:  9  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hamilton  Crown  Plaza  Hotel.  14  & 
K  Streets,  NW..  Washington,  DC  20005. 
Contact  Person:  Denise  Wiesch.  PhD., 
Scientific  Review  Administrator,  Center  fof 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl:  SSS- 
7  (50):  Small  Business  Applications  on 
Imaging  Technologies. 
Z)a/e.  March  4,  2003. 
Time:  3  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Montgomery  Room. 
Bethesda.  MD  20814. 

Contact  Person:  Robert  J.  Nordstrom.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1175,  nordstrr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
X13B  Electromagnetics. 
Z>ofe.March4,  2003. 
Time:  8  p.m.  to  9:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 
•      Contact  Person:  Lee  Rosen,  PhD.,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 


Bethesda,  MD  20892.  (301)  435-1171, 
rosen@csr.nj7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Nephrology/ 
Urology  Special  Emphasis  Panel. 
Z>ate:  March  4,  2003. 
Time:  12  p.m.  to  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  lean  D.  Sipe,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814.  (301) 
435-1743,  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  2.  AIPS,  AIDS, 
simmunology  and  Pathogenesis  Studies. 
Date:  March  5-€,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  285  North 
Palm  Canyon  Drive,  Palm  Springs.  CA  92262. 
Contact  Person:  Abraham  P.  Bautista.  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5102. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1506. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict:  Epidemiology. 
Date:  March  5.  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
1506,  hardyan@csT.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  3. 
Date:  March  5,  2003. 
Time:  8  a.m.  to  5:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hvatt  Regency  Hotel,  285  North 
Palm  Canyon  Drive,  Palm  Springs,  CA  92262. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD.,  Scientific  Review  Administrator. 


Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5108,  MSC  7852,  Bethesda,  MD  20892, 
(301)435-1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  For  Scientific 
Review  Special  Emphasis  Panel, 
Pathobiochemistry  member. 
Date:  March  5,  2003. 
Time:  1  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  M.  Sveda.  PhD.. 
Scientific  Review  Administrator, 
Biochemistry  Study  Section.  Biochemical 
Sciences  IRG,  6701  Rockledge  Drive,  Room 
5152,  MSC  7842.  Bethesda,  MD  20892,  (301)- 
435-3565,  svedam@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Hepatitis  D 
Virus. 
Date:  March  5.  2003. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4198. 
MSC  7808,  Bethesda.  MD  20892.  (301)-435- 
1050.  freundr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  fjrior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Molecular 
Modeling. 

Dofe;  March  5.  2003. 
Time:  3  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  1,  1  Center  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172. 
MSC  7804,  Bethesda,  MD  20892,  (301-435- 
4522,  gibsoni@csr,nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  AIDS  and 
AIDS  Related  Small  Business  proposals. 
Date:  March  6.  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Hyatt  Regency  Hotel.  285  North 
'Palm  Canyon  Drive,  Palm  Springs,  CA  92262. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD..  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5108,  MSC  7852,  Bethesda,  MD  20892. 
(301)435-1168 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  Study  Section. 

Date:  March  6-8,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gordon  L.  Johnson,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136. 
MSC  7802,  Bethesda.  MD  20892,  (301)  435- 
1212,  johnsong@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  dUe  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience  SBIR 
SSS-S  11. 

Date:  March  6-7.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue.  Versailles  II.  Bethesda,  MD  20814. 

Corttact  Person:  Rene  Etcheberrigaray.  MD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5196, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1246,  etcheber@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel',  FlO  (29L): 
Minority /Disability  F31S:  Physiology  and 
Pathology. 

Date:  March  6,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue,  NW.,  Washington.  DC 
20036. 

Contact  Person:  Peter  J.  Perrin.  Ph.D.,     . 
Scientific  Review  Administratoi".  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2183. 
MSC  7818.  Bethesda,  MD  20892,  (301)  435- 
0682,  perrinp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Stigma  and 
Global  Health:  Health,  Mental  Health,  and 
Addictions. 


ZJoffe;  March  6-7,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  reyiew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Mariela  Shirley.  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4112, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
3554,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than'15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Developmental  and  Pediatric  Brain  Disorders 
and  Clinical  Neuroscience. 

Date:  March  6-7,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Wace.iHilton  Washington  Embassy  Row. 
2015  Massachusetts  Ave.,  NW..  Washington. 
DC  20036. 

Contact  Person:  Sherry  L  Stuesse,  PhD., 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5188.  MSC  7846.  Bethesda.  MD  20892. 
(301)  435-1785.  stuesses@csr.nih.gov. 

This  notice  is  being. published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CenXei  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business  Hematology. 

Date:  March  6.  2003. 

Time:  8:30  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW..  Washington,  DC 
20007. 

Contact  Person:  Chhanda  L.  Ganguly,  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5156. 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739,  gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6-7,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  NW.,  Washington,  DC  20037. 

Contact  Person:  Karen  Sirocco,  PhD., 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  3184.  MSC  7848,  Bethesda.  MD  20892, 
(301)  435-0676.  siroccok@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences. 
Nursing,  Epidemiology  and  Methods  4, 
Health  Services  Organization  and  Deliverv. 

Date:  March  6-7,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Melrose  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Washington,  DC 
20037. 

Contact  Person;  Charles  N.  Rafferty,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes,  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Bethesda,  MD  20892.  (301)  435- 
3562.  raffertc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CCVS 
01:  Clinical  CV  Science. 

Date:  March  6-7,  2003. 

Time:  1 :30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Russell  T.  Dowell,  PhD.. 
Scientific  Reyiew  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  2180. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1850.  dowelli@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nome  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  Review  on  Biobehavioral 
Mechanisms  of  Emotion,  Stress,  and  Health. 

Date:  March  6, 2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Luci  Roberts.  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0692,  roberlu@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  Reviews  in  Psychopathology  and 
Adult  Disorders. 

Date:  March  6,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Luci  Roberts,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
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Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692,  mberlu@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the. review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business  Cardiovascular  and  Pharmacology. 
Date:  March  6-7,  2003. 
Time:  4  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington.  DC 
20007. 

Contact  Person:  Chhanda  L.  Ganguly, 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5156,  MSC  7842,  Bethesda,  MD  20892. 
(301)  435-1739.  gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  REB: 
01  Biochemical  and  Endocrinology  Sciences 
IRG. 
Date:  March  6,  2003. 
Time:  12  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Ihstitutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CDF- 
5  50R:PAR-O2-142:  Tools  for  Genetic  Studies 
in  Zebrafish. 
Date:  March  7,  2003. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  revie>v  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Sherry  L.  Dupere,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1021.  dupres@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
CDF4(03)M:  Studies  Within  the  Nucleus. 
Dafe.  March  7.2003. 
Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 


Contact  Person:  Alexandra  M.  Ainsztein, 
PhD..  Scientific  Review  Administrator  Intern. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5144.  MSC  7840.  Bethesda.  MD  20892. 
(301)  451-3848,  ainsztea@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS2 
(04)  Ureacycle  Disorder  Enzymes:  Structure/ 
Function. 

Do/e.  March  7,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Prabha  L.  Atreya.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156. 
MSC  7842.  Bethesda,  MD  20892,  (301)  435- 
8367,  atreyap@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Radiation  Study 
Section. 

Date:  March  8-10.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Inn  on  The  Alameda,  303  East 
Alameda.  Santa  Fe.  NM  87501. 

Contact  Person:  Paul  K.  Strudler.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6186. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1716.  strudlep@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  February  20,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-4673  Filed  2-27-03;  8:45  am| 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisqry  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
GMA-3  (03):  Member  Conflicts  ALTX-1. 

Date:  March  5,  2003. 

Time:  11:15  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  conference  call). 

Contact  Person:  Mushtaq  A.  Kahn.  DVM, 
Ph.D..  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2176,  MSC  7818,  Bethesda.  MD  20892. 
301-435-1778.  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Neural  Cell 
Death  and  Injury  in  Neurodegenerative 
Disease. 

Date:  March  5-7.  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel.  1900 
Diagonal  Road.  Alexandria.  VA  22314. 

Contact  Person:  David  L.  Simpson.  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
health,  6701  Rockledge  Drive,  Room  5192, 
MSC  7846,  Bethesda,  MD  20892.  (301)  435- 
1278.  simpsod@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
02:  Biodefense  Vaccines.  j 

Date:  March  6,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Bioengineering. 

Date:  March  6,  2003. 
Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  conference  call). 
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Contact  Person:  Gopal  C.  Sharma.  DVM, 
MS.  Ph.D..  Diplomate  American  Board  of 
Toxicology.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892. 
(301)  435-1783.  sharmag@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and     • 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
GMA-3  (04):  Member  Conflicts  ALTX-4. 

Date:  March  6,  2003. 

Time:  1 :45  p.m.  to  3:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  conference  call). 

Contact  Person:  Mushtaq  A.  Khan.  DVM. 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2176,  MSC  7818.  Bethesda,  MD  20892. 
301-435-1778.  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
11:  Small  Business:  Biodefense  Vaccines. 

Date:  March  7,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104, 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflicts  in  Biophysics  and  Chemistry. 

Date:  March  10.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Donald  Schneider,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda.  MD  20892.  (301)  435- 
1727. 

This  notice  is  being  pu'blished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
Umitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group. 
Respiratory  Physiology  Study  Section. 

Date;  March  10.  2003. 

rime;  8  a.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 


P/ace;  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW..  Washington.  DC  20036. 

Contact  Person:  Everett  E.  Sinnett,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178. 
MSC  7818.  Bethesda.  MD  20892,  301-435- 
1016,  sinnett@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
H(40)  Biodefense  and  Iimate  Immunity. 

Date:  March  10,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  480  King  Street, 
Old  Tovfn  Alexandria.  VA  22314. 

Contact  Person:  George  W.  Chacko,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room:  4202, 
MSC:  7812,  Bethesda,  MD  20892,  301-435- 
1220,  chackoge@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Drug 
Discovery  &  Delivery. 

Date:  March  10-11,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Sergei  Ruvinov,  Ph.D., 
-&;ientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4158. 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1180.  ruvinsef@csr.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  &  Clinical  Neuroscience 
Fellowship. 

Date:  March  10-11.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fairmont  Washington  Hotel.  2401  M 
Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  Sherry  L.  Stuesse,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5188,  MSC  7846,  Bethesda.  MD  20892, 
301-435-1785.  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Research  Fellowship  Review. 

Date;  March  10-11.  2003. 


Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  NW..  Washington.  DC  20037. 

Contact  Person:  Syed  M  Quadri,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

This"  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Reveiw  Special  Emphasis  Panel,  ZRGl  PTHB 
04  M. 

Date:  March  10,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD..  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6212,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1717. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  &  Clinical  Neuroscience  SSS  S-12 
SBIR. 

Date:  March  10,  2003. 

Time;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Rene  Etcheberrigaray,  MD. 
Scientific  Review.  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5196, 
MSC  7846,  Bethesda.  MD  20892,  (301)  435- 
1246.  etchebei@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
A  (40)  High  Field  NMR. 

£tote:  March  11,  2003.    . 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814.  • 

Contact  Person:  John  L.  Bowers,  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4168. 
MSC  7806.  Bethesda,  MD  20892.  (301)  435- 
1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  EAR. 

Ctafe.  March  1,1-12,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue,  NW..  Washington.  DC  20036. 

Contact  Person:  Joseph  Kimm.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  5178, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SMB  (50) 
Molecular  Basis  for  Contractures  RFA. 

Date:  March  11,2003. 

Time:  10  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Paul  D.  Wagner,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive,  Room  4108, 
MSC  7814,  Bethe.sda,  MD  20892,  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
''days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PTHB 
05M. 

Dafe:  March  11,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockiedge  Drive.  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person;  Martin  L.  Padarathsingh, 
Ph.D.,  Scientific  keview  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockiedge  Drive, 
Room  6212,  MSC  7804,  Bethesda.  MD  20892. 
(301)435-1717. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel,  Malarial 
Enzymes. 

Date:  March  11,2003. 

Time:  12:30  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda.  MD  20892.  (Telephone 
conference  call.) 

Contact  Person:  Robert  Freund,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive,  Room  4198, 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1050.  freundi®csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genomics 
and  Bioinformatics. 
'     Z>a(e;  March  12,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  R.  Schaefer,  PhD., 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockiedge 
Drive,  Room  6166,  MSC  7890,  Bethesda.  MD 
20892  (301)435-2477. 
schaefem@csr.  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
C  (29)  Minority/Disability  Predoctoral 
Fellowship  Reviews.  , 

Dafe.  March  12,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington,  The 
Watergate,  2650  Virginia  Avenue,  NW., 
Washington.  DC  20037. 

Contact  Person:  Mary  Sue  Krause,  MED. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rookledge  Drive.  Room  3182. 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
0902.  kmusem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Reparative 
Medicine  (ZRGl  SSS-M  01). 

Date:  March  12-13,  2003. 

Time:  8:30  a.m.  to  1 1  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Embassy  Row,  . 
2015  Massachusetts  Ave..  NW.,  Washington, 
DC  20036. 

Contact  Person:  Jean  D.  Sipe.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  4106, 
MSC  7814,  Bethesda,  MD  20892-7814.  (301) 
435-1743.  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS  9 
50  S  Biomedical  Informatics. 
Date:  March  12,  2003. 
Time:  8:30  a.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 
Contact  Person:  Bill  Bunnag.  PhD., 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive,  Room  5124, 
MSC  7854,  Bethesda,  MD  20892-7854.  (301) 
435-1177.  bunnagb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  F04 
20  L  Chemistry/Biophysics  Fellowships 
Panel. 
Date:  March  12-14,  2003. 
Time:  1  p.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  David  R.  JoUie,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  4156, 
MSC  7806,  Bethesda.  MD  20892.  (301)  435- 
1722.  jollieda@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS  9 
llB:  Biomedical  Informatics. 
Date:  March  12-14,  2003. 
Time:  2  p.m.  to  5  p.m. 
Agenda:  To  reveiw  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 
Contact  Person:  Bill  Bunnag,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  5124, 
MSC  7854,  Bethesda.  MD  20892-7854.  (301) 
435-1177.  fcunnog6@csr.ni7j.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  REB 
02  Reproductive  Cancer. 
£>o/e;  March  12.2003. 
Time:  2  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockiedge  Drive,  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Dennis  Leszczynsik,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  6170, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing; 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BISTI 
Neuroi  n  formatics. 
Date:  March  12-13,  2003. 
Time:  6  p.m.  to  11  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Notices 


9703 


Contact  Person:  Peter  Lyster.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  5218, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1256.  Iysterp@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  F06. 

Date:  March  1 2-l'3 .  2003 . 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Krish  Krishnan,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockiedge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1041. 

This  notice  is  being  published  less  than  i5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  February  21.  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-4679  Filed  2-27-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institirtes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  March  31.  2003. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  For  discussion  of  planning, 
ofterational,  and  clinical  research  issues. 

Place:  National  Institutes  of  Health,  ' 

Building  10, 9000  Rockville  Pike,  Room 
2C116,  Bethesda,  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  301/496-2897. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.cc.nih.gov/,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

Dated:  February  21.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-4676  Filed  2-27-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.FR-4815-f4-08] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Personal  Financial  and  Credit 
Statement 

AGENCY:  Office  of  the  Chief  hxformation 
Officer,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
■  Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  31, 
2003. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0001)  and 
shoiUd  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_Wittenberg@omb.  eop.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest.  Washington.  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of  ^ 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 
.   This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Personal  Financial 
and  Credit  Statement 

OMB  Approval  Number.  2502-0001 
Form  Numbers:  HUD-92417 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Uke: 
■  hiformation  collected  is  used  to  evaluate 
the  character,  ability  and  capital  of  the 
sponsor,  mortgagor,  and  general 
contractor  to  develop,  build,  complete, 
and  maintain  a  multifartiily  project. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions 

Frequency  of  Submission:  On 
occasion 


Numt)er  of 
respondents 


Annual 
responses 


Hours  per 
response 


=      Burden  hours 


Reporting  Burden 


8.000 


64,000 
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Total  Estimated  Burden  Hours: 
64,000. 

Status:  Extension  of  a  currently 
approved  collection. 

Autliority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  February  21,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-4732  Filed  2-27-03;  8:45  ami 

BH.LING  C00€  421fr-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-20] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2002;  Researcii  and 
Teclinology  Unsolicited  Proposals 

agency:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SliMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2002  Research  and 
Technology  unsolicited  proposals.  The 
purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  organizations  that  have  been 
awarded  cooperative  agreements  based 
on  their  submission  of  unsolicited 
proposals  for  research  funding. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Patrick  J.  Tewey,  Director,  Budget, 
Contracts  and  Program  Control  Division, 
Office  of  Policy  Development  and 
Research,  Room  8230. 451  7th  Street. 
SW.,  Washington.  DC  20410.  telephone 
(202)  708-1796.  extension  4098.  To 
provide  service  for  persons  who  are 
hearing-or-speech-impaired.  this 
number  may  be  reached  via  TTY  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TTY.  1-80Q-877- 
8339,  or  202-708-1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  free.) 

SUPPLEMENTARY  INFORMATION:  The  VA/ 
HUD  and  Independent  Agencies 
Appropriation  Act  of  2002  (Pub.  L.  107- 
73)  provided  $50,250,000  in  Research 
and  Technology  funds  for  contracts, 
grants  and  necessary  expenses  of 
programs  and  studies  relating  to 
housing  and  urban  problems.  The 
majority  of  HUD's  Research  and 
Technology  funding  is  awarded  through 
competitive  solicitations.  The 


unsolicited  proposal  is  another  method 
used  by  HUD  to  fund  research  and 
development.  An  unsolicited  proposal 
is  submitted  to  support  an  idea,  method 
or  approach  by  individuals  and 
organizations  solely  on  the  proposer's 
initiative.  Funding  of  unsolicted 
proposals  is  considered  a 
noncompetitive  action.  An  unsolicited 
proposal  demonstrates  a  unique  and 
innovative  concept  or  a  unique 
capability  of  the  submitter,  offers  a 
concept  or  service  not  otherwise 
available  to  the  Government  and  does 
not  resemble  the  substance  of  a  pending 
competitive  action.  All  unsolicited 
proposals  and  the  resulting  award  of 
cooperative  agreements  include 
substantial  cost  sharing  on  the  part  of 
the  submitter/awardee. 

The  Catalog  of  Federal  Domestic 
Assistance  for  this  program  is  14.506. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  STAT.  1987.  42 
U.S.C.  3545).  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  FY  2002  A  wardees  for 
Cooperatives  Agreements 

Ameregis,  Myron  Willard  Orfield.  Jr..  ' 
1313  5th  Street.  SE,  Suite  108. 
Minneapolis,  MN  55414,  Grant  #  H- 
21393CA.  "Local  Fiscal  Capacity  in 
the  U.S.  Metropolitan  Areas",  Total 
Amount  $100,000.  Date  Awarded  09/ 
30/02 

American  Association  for  Higher 
Education,  Yolanda  T,  Moses,  One 
Dupont  Circle,  Suite  360,  Washington, 
DC  20036-1 110,  Grant  #  H-21358CA, 
"Developing  Socially  and  Civically 
Engaged  Architects",  Total  Amoimt 
$18,938.  Date  Awarded  07/25/02 

The  Brookings  Institution,  Jay  T.  Wang. 
CPA,  1775  Massachusetts  Avenue, 
NW.  Washington.  DC  20036-2188, 
Grant  #  H-21350CA,  "Conduct  a 
Policy  Forum  on  Affordable  Housing 
and  Growth  Management",  Total 
Amount  $97,500,  Date  Awarded  08/ 
15/02 

Gabriel.  Dr.  Stuart  A.,  801  Sassafras 
Way.  Oak  Park,  CA  91377.  Grant 
21360CA.  The  Impact  of  Termination 
Risks  and  Borrower  Heterogeneity  on 
the  Pricing  of  FHA-Insured 
Mortgages '.  Total  Amount  $19,000, 
Date  Awarded  09/24/02 

Manpower  Demonstration  Research 
Corporation,  Jesus  M.  Amadeo,16  East 
34th  Street.  New  York,  NY  10016- 
4326.  Grant  #  H-21042CA.  "Jobs-Plus 
Community  Revitalization  Initiative 
for  Public  Housing  Families".  Total 
Amount  $700,000.  Date  Awarded  04/ 
11/02. 


McAuley  Institute,  JoAnne  Kane,  8300 
Colesville  Road.  Silver  Spring,  MD 
20910,  Grant  #  H-21375CA,  'Success 
Measures  Guidebook  Revision",  Total 
Amount  $160,000,  Date  Awarded  9/ 
27/02 

NAHB  Research  Center.  Liza  K.  Bowles, 
400  Prince  Georges  Boulevard,  Upper 
Marlboro.  MD  20774-8731,  Grant  # 
H-21355CA,  "Tool  Base  Services:  The 
Portal  to  Technical  Information  for 
the  Home  Building  Industry",  Total 
Amount  $999,600,  Date  Awarded  07/ 
19/02 

National  Trust  for  Historiq  Preservation, 
Richard  Moe,  1 785  Massachusetts 
Avenue,  NW.  Washington,  DC  20036- 
2117,  Grant  21357CA,  "Best  Practice 
Solutions  to  the  Barriers  to  Affordable 
Housing  Rehabilitation",  Total 
Amount  $183,702.  Date  Awarded  07/ 
20/02 

Portland  Cement  Association,  George  B. 
Barney.  5420  Old  Orchard  Road, 
Skokie,  IL.  60077-1083,  Grant  #  H- 
21356CA,  "HVAC  Sizing 
Methodology  Manual  For  Insulated 
Concrete  Homes",  Total  Amount 
$100,000.  Date  Awarded  09/23/02 

University  Consortium  for  Geographic 
Information  Science,  Susan  McDonald 
Jampoler.  43351  Spinks  Ferry  Road, 
Leesburg,  VA  20176-5631,  Grant  H- 
21394CA,  Global  Urban  Quality: 
Urban  Indicators  Using  Geographic 
Information  Science  (GIS)",  Phase  D. 
Total  Amount  $169,625.  Date 
Awarded  09/30/02 

University  of  Maryland  at  College  Park, 
Antoinette  Lawson,  3112  Lee 
Building,  College  Park,  MD  20742- 
5141,  Grant  H-21361CA,  "Feasibility 
Study  of  Land  Market  Monitoring" 
Total  Amount  $74,935,  Date  Awarded 
09/27/02 

Dated:  February  21,  2003. 
AilieHo  F.  Trevino, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

[FR  Doc.  03-4784  Filed  2-27-03;  8:45  am] 
HLUNO  COOe  4210-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4a09-N-Og] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
.  surplus  Federal  property  reviewed  by 
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HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  February  28,  2003. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development.  Room  7262, 
451  Seventh  Street.  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-frBe  title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1998, 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  February  20.  2003. 
John  0.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 
[FR  Doc.  03-4449  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-21] 

Announcement  of  Funding  Awards  for 
Rscal  Year  2002  to  tlie  Housing 
Assistance  Council  and  ttte  Native 
American  Indian  Housing  Council 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  two  awards  for 
Fiscal  Year  2002  to  the  Housing 
Assistance  Council  and  the  Native 
American  Housing  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Tewey,  Director.  Budget, 
Contracts  and  Program  Control  Division, 
Office  of  Policy  Development  and 
Research,  Room  8230, 451  7th  Street, 
SW.,  Washington,  DC  20410.  telephone 
(202)  708-1796.  extension  4098.  To 
provide  service  for  persons  who  are 
hearing-or-speech-impaired,  this 


number  may  be  reached  via  TTY  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TTY.  1-800- 
877-8339,  or  202-708-1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  bee.) 

SUPPLEMENTARY  INFORMATION:  The  VA/ 
HUD  and  Independent  Agencies  • 
Appropriation  Act  of  2002  (Pub.  L.  107- 
73)  earmarked  $3,300,000  for  a  grant  to 
the  Housing  Assistance  Council  and 
$2,600,000  for  a  grant  to  the  Native 
American  Indian  Housing  Council. 
HUD's  Office  of  Policy  Development 
and  Research  administers  the  grant  to 
the  Housing  Assistance  Coimcil.  The 
administration  of  the  grant  to  the  Native 
American  Indian  Housing  Council  was 
recently  transferred  from  the  Office  of 
Policy  Development  and  Research  to  the 
Office  of  Public  and  Indian  Housing. 

The  Catalog  of  Federal  Domestic 
Assistance  for  these  grants  is  14.225 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  these 
awards,  as  follows: 

Housing  Assistance  Council,  Moises 
Loza,  Executive  Director,  1025  Vermont 
Avenue.  NW,  Suite  606,  Washington, 
DC  20005,  Grant  #  H-21354CA,  "Rural 
Housing  Research  and  Technical 
Assistance"  Amoimt  $3,300,000.  Date 
Awarded  10/01/01. 

Native  American  Indian  Housing 
Council,  Gary  L.  Gordon,  Executive 
Director,  900  Second  Street,  NE., 
Washington  DC  20002,  Grant  #  H- 
21362RG  Technical  Assistance  and 
Training  to  Indian  Housing  Agencies 
and  Tribal  Housing  Agencies,  Amount 
$2,600,000,  Date  Awarded  09/01/02. 

Dated:  February  21,  2003. 
Alberto  F.  Trevino. 

Assistant  Secretary  for  Policy  Development 

and  Research. 

(FR  Doc.  03-4785  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4210-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-N-13] 

Mortgage  and  Loan  Insurance 
Programs  Under  ttte  National  Housing 
Act— Delienture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing —  Federal 
Housing  Commissioner.  HUD. 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 


SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 


on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  dining  the  6-month 
period  beginning  January  1,  2003,  is  5V4 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  6-month  period  beginning 
January  1,  2003,  is  5  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW..  Room  6164, 
Washington,  DC  20410.  Telephone  (202) 
708-3944,  extension  2612,  or  TDD  (202) 
708-4594  for  hearing-  or  speech- 
impaired  callers.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Section  .  , 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an   . 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479,  207.259(e)(6), 
and  220.830.  TheSe  regulatory 
provisions  state  that  the  applicable  rates 
of  interest  will  be  published  twice  each 
year  as  a  notice  in  the  Federal  Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  satisfactory 
formula  based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1 ,  2003 ,  is  5    ^ 
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percent;  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  5 
percent  for  the  6-month  period 
beginning  January  1,  2003.  This  interest 
rate  will  be  the  rate  borne  by  debentures 


issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  6  months  of  2003. 


For  convenience  of  reference.  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1,  1980: 
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Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  piirsuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insiu^d  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate"  is  defined  to  mean 
the  interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
statutory  formula  based  on  the  average 
yield  on  all  outstanding  marketable 
Treasuiry  obligations  of  8-  to  12-year 
maturities,  for  the  6-month  periods  of 
January  through  June  and  July  through 


December  of  each  year.  Section  221(g)(4) 
is  implemented  in  the  HUD  regulations 
at  24  CFR  221.255  and  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
section  221(g)(4)  during  the  6-month 
period  begirming  January  1,  2003.  is  5% 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  June  2003. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exemption  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR 


50.19(c)(6).  For  that  reason,  no 
enviroimiental  finding  has  been 
prepared  for  this  notice. 

(Sections  211.  221,  224,  National  Housing 
Act.  12  U.S.C.  1715b.  1715/.  1715o;  Section 
7(d).  Department  of  HUD  Act.  42  U.S.C. 
3535(d)) 

Dated:  February  14.  2003. 
fohn  C.  Weicher. 

Assistan  t  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  03-4783  Filed  2-27-03;  8:45  am] 
HLUNQ  CODE  4210-27-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4743-N-05] 

Notibe  Of  Planned  Closing  of  Brockton, 
Massachusetts  Post-of-Duty 

AGENCY:  Office  of  hispector  General. 

HUD. 

ACTION:  Notice  of  planned  closing  of 

Brockton,  Massachusetts  Post-of-Duty 

station. 

SUMMARY:  This  notice  advises  the  public 
that  the  HUD  Office  of  Inspector  General 
(OIG)  is  closing  its  Brockton, 
Massachusetts  post-of-duty  station,  and 
also  provides  a  cost-benefit  analysis  of 
the  impact  of  the  closure. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Saddler,  Counsel  to  the  Inspector 
General.  Room  8260.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  (202)  708-1613.  (This  is  not  a 
toll  free  niunber.)"A  telecommunications 
device  for  hearing-  and  speech-impaired 
persons  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Services).  (This  is  a  toll-firee  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

In  2000,  HUD/OIG  established  a  two 
person  post-of-duty  station  in  Brockton, 
Massachusetts,  to  give  direct  support  to 
the  Operation  Safe  Home  (OSH) 
initiative  to  combat  violent  and  drug 
related  crime  in  the  public  and  assisted 
housing  in  the  city  and  nearby 
communities.  Although  Brockton, 
Massachusetts,  is  only  about  30  miles 
from  Boston,  Massachusetts,  where  the 
HUD/OIG  has  it's  Regional  Office,  the 
nationwide  experience  since  the 
initiation  of  OSH  in  1994  had  proven 
that  the  best  results/impact  could  be 
obtained  when  an  HUD/OIG  Special 
Agent  was  physically  located  in  the 
target  city.  However,  in  accordance  with 
the  requirements  of  the  Fiscal  Year  2002 
HUD  Appropriations  Act  (Pub.  L.  107- 
73,  approved  November  26,  2001), 
HUD/OIG  terminated  OSH  and  is  re- 
deploying staff  to  focus  on 
investigations  involving  single-family 
baud  and  property  flipping.  This 
change  eliminates  the  need  to  maintain 
a  separate  post-of-duty  station  in 
Brockton.  Massachusetts,  and  gives 
HUD/OIG  the  opportunity  to  generate 
cost  savings  associated  with 
discontinuing  an  additional  office. 

Section  7(p)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(p))  provides  that  a  plan 
for  field  reorganization,  which  may 
involve  the  closing  of  any  field  or 


regional  office,  of  the  Department  of 
Housing  and  Urban  Development  may 
not  take  effect  imtil  90  days  after  a  cost- 
benefit  analysis  of  the  effect  of  the  plan 
on  the  office  in  question  is  published  in 
the  Federal  Register.  The  required  cost- 
benefit  emalysis  should  include:  (1)  An 
estimate  of  cost  savings  anticipated;  (2) 
an  estimate  of  the  additional  cost  which 
will  result  from  the  reorganization;  (3)  a 
discussion  of  the  impact  on  the  local 
economy;  and  (4)  an  estimate  of  the 
effect  of  the  reorganization  on  the 
availability,  accessibility,  and  quality  of 
services  provided  for  recipients  of  those 
services. 

Legislative  history  pertaining  to 
section  7(p)  indicates  that  not  all 
reorganizations  are  subject  to  the 
requirements  of  section  7(p).  Congress 
stated  that  "[t]his  amendment  is  not 
intended  to  [apply]  to  or  restrict  the 
internal  operations  or  organization  of 
the  Department  (such  as  the 
establishment  of  new  or  combination  of 
existing  organization  units  within  a 
field  office,  the  duty  stationing  of 
employees  in  various  locations  to 
provide  on-site  service,  or  the 
establishment  or  closing,  based  on 
workload,  of  smiall,  informal  offices 
such  as  valuation  stations)."  (See  House 
Conference  Report  No.  95-1792. 
October  14. 1978  at  58.) 

The  two-person  duty-station  in 
Brockton.  Massachusetts,  is  a  single 
purpose  duty  station,  and  the  duty 
station  is  being  closed  based  on 
workload  rather  than  a  reorganization  of 
HUD/OIG  field  offices.  Although  notice 
of  the  closing  of  a  duty  station  is  not 
subject  to  the  requirement  of  section 
7(p),  as  supported  by  legislative  history, 
HUD/OIG  nevertheless  prepared  a  cost 
benefit  analysis  for  its  own  use  in 
determining  whether  to  proceed  with 
the  closing.  Through  this  notice,  HUD/ 
OIG  advises  the  public  of  the  closing  of 
the  Brockton.  Massachusetts,  duty 
station  and  provides  the  cost  benefit 
analysis  of  the  impact  of  the  closure. 

Impact  of  The  Gosure  of  The  Brockton, 
Massachusetts,  Post-Of*Duty  Station 

HUD/OIG  considered  the  costs  and 
benefits  of  closing  the  Brockton. 
Massachusetts,  post-of-duty  station,  and 
is  publishing  its  cost-benefit  analysis 
with  this  notice.  In  summary,  HIHD/OIG 
has  determined  that  the  closure  will 
result  in  a  cost  savings,  and.  as  a  result 
of  the  size  and  limited  function  of  the 
office,  will  cause  no  appreciable  impact 
on  the  provision  of  authorized 
investigative  services/activities  in  the 
area  (i.e.,  OSH  activities,  of  course,  will 
be  impacted,  but  HUD/OIG  has  been 
directed  to  terminate  these  activities). 


Cost-Benefit  Analysis 

A.  Cost  Savings:  The  Brockton. 
Massachusetts,  post-of-duty  station 
currently  cijists  approximately  $905  per 
month  for  space  rental.  Additional 
associated  overhead  expenses  (e.g.. 
telephone  service)  are  incurred  to 
operate  the  post-of-duty  station.  Thus, 
closing  the  office  will  result  in  aimual 
savings  of  at  least  $10,000.  In  addition, 
by  closing  the  office  HUD/OIG  will  not 
be  required  to  incur  additional  costs 
associated  with  current  plans  to  install 
high-speed  computer  access  lines  to  and 
on  the  premises. 

B.  Additional  Costs:  There  are  no   •    • 
offsetting  expenses  anticipated. 
Currently,  only  one  Special  Agent  is 
assigned  to  the  Brockton, 
Massachusetts,  post-of-duty  station,  and 
he  is  being  reassigned  to  HUD/OIG's 
Regional  Office  in  Boston. 
Massachusetts.  No  relocation  costs  are 
associated  with  this  reassigiunent. 

C.  Impact  on  Local  Economy:  No 
appreciable  impact  on  the  local 
economy  is  anticipated.  The  post-of- 
duty  station  is  only  679  square  feet  and 
is  located  in  the  Federal  Courthouse. 
Further,  it  is  anticipated  that  the  space 
can  easily  be  re-leased  to  other  tenants. 

D.  Effect  on  Availability.  Accessibility 
and  Quality  of  Services  Provided  to 
Recipients  of  Those  Services:  The 
establishment  of  the  Brockton. 
Massachusetts,  post-of-duty  station  was 
based  entirely  on  the  needs  of  the  HUD/ 
OIG  to  have  Special  Agents  in  closer 
proximity  to  OSH  activities  conducted 
in  the  Brockton  area.  These  activities 
have  been  terminated.  Further,  as  was 
the  case  prior  to  2000,  fraud 
investigations  in  the  Brockton  area  can 
be  cost-effectively  addressed  by  special 
agents  assigned  to  the  Boston  Regional 
Office,  which  is  about  30  miles  away. 

For  the  reasons  stated  in  this  notice. 
HUD/OIG  intends  to  proceed  to  close  its 
Brockton.  Massachusetts,  post-of-duty 
station  at  the  expiration  of  the  90-day 
period  from  the  date  of  publication  of 
this  notice. 

Dated:  Februar>'  19.  2003. 
Kenneth  M.  Donohue,  Sr., 
Inspector  General. 
[FR  Doc.  03-4731  Filed  2-27-03;  8:45  am] 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
U.S.  Department  of  the  Interior 
announces  that  is  has  forwarded  a 
Paperwork  Reduction  Act  submission  to 
OMB  to  request  public  comments  on 
this  submission.  Comments  are  invited 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DOI  is  below  parity  with  the  Relevant 
Civilian  Labor  Force  representation  for 
many  mission  critical  occupations.  The 
Department's  Strategic  Human  Capital 
Management  Plan  identifies  the  job 
skills  that  will  be  needed  in  our  current 
and  future  workforce.  The  job  skills  we 
will  need  are  dispersed  throughout  our 
eight  bureaus  and  include,  among 
others,  making  visitors  welcome  to 
various  facilities,  such  as  parks  and 
refuges,  processing  permits  for  a  wide 
variety  of  uses  of  the  public  lands, 
collecting  royalties  for  minerals 
extracted  from  the  public  lands, 
rounding-up  and  adopting-out  wild 
horses  and  burros  found  in  the  west, 
protecting  archaeological  and  cultural 
resources  of  the  public  lands,  and 
enforcing  criminal  laws  of  the  United 
states.  As  a  result  of  this  broad  spectrum 
of  duties  and  services,  the  Department 
touches  the  lives  of  most  Americans. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days:  therefore,  public  comments 
should  be  submitted  within  30  days  of 
publication  of  this  notice  in  order  to 
assure  their  maximum  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Bowser,  (202)  208-5549. 
Assistant  Director  for  Workforce 
Diversity  and  Evaluation.  The  collection 
instrument  is  also  available  on  the 
,  internet  at:  http://www.doi.gov/ 
diversity/doc/di_1935.pdf.  Respondents 
may  also  obtain  hard  copies  of  the  DI 
1935  form  and  the  Department  of  the 
Interior's  submission  to  OMB. 
Brief  Description:  In  ordier  to 
determine  if  there  are  barriers  in  our 
recruitment  and  selection  processes,  we 
must  track  the  demographic  groups  that 
apply  for  our  jobs.  There  is  no  other 
statistically  valid  method  to  make  these 
determinations,  and  no  source  of  this 


information  other  than  directly  from 
applicants.  The  data  collected  is  not 
provided  to  selecting  officials  and  plays 
no  part  in  the  merit  staffing  or  the 
selection  processes.  The  data  collected 
will  be  used  in  summary  form  to 
determine  trends  covering  the 
demographic  make-up  of  applicant 
pools  and  job  selections  within  a  given 
occupation  or  organizational  group.  The 
records  of  those  applicants  not  selected 
are  destroyed  in  accordance  with  the 
Department's  records  management 
process. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Department  of  the  Interior 
Applicant  Background  Survey. 

Type  of  Request:  Extension  of 
collection  approved  under  OMB  Control 
No.:  1091-0001. 

Description  of  Respondents: 
Individuals  seeking  employment. 

Annual  Responses:  560,000. 

Burden:  46,480  hours  total  (5  minutes 
per  response). 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be 
addressed  to:  Attention:  Desk  Officer  for 
the  Department  of  the  Interior,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington.  DC 
20503.  In  addition,  please  provide  a 
copy  of  your  comments  to  Samuel 
Bowser,  at  the  contact  address. 

).  Michael  Tnijillo. 

Deputy  Assistant  Secretary  for  Human 

Resources  and  Workforce  Diversity. 

|FR  Doc.  03-4749  Filed  2-27-03;  8:45  am] 

BHJJNQ  COM  431»-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-03^1 020-241  A] 

Sierra  Front-Northvvestem  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Revised  Meeting  Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  rescheduled  meetings 
locations  and  times  for  the  Sierra  Front- 
Northwestern  Great  Basin  Resource 
Advisory  Council  (Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA), 
meetings  of  the  U.S.  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM)  Sierra  Front-Northwestern  Great 
Basin  Resource  Advisory  Council 
(RAC).  Nevada,  will  be  held  as  indicated 


below.  Topics  for  discussion  at  each 
meeting  will  include,  but  are  not  limited 
to:  April  29-30,  2003  (Fallon,  Nevada)- 
recreational  use  and  tourism  promotion 
of  public  lands  in  western  Nevada  by 
State  of  Nevada  agencies,  Sand 
Mountain  Fee  Demonstration  Project 
(including  a  field  trip  to  Sand 
Mountain),  subcommittee  presentation 
of  the  Black  Rock-High  Rock  NCA 
Resource  Management  Plan,  staff  update 
on  the  Pine  Nut  Mountains  RMP 
Amendment,  and  a  report  on  planning 
progress  for  the  Mustang  Ranch;  and 
July  15-17,  2003  (Winnemucca. 
Nevada)-aspen  clone  habitat 
degradation  and  future  management. 
Sage  Grouse  program  review,  field  office 
reports  on  land  fills/mine  reclamation, 
and  inspection  of  riparian  habitat  sites 
including  an  overnight  camping  trip  in 
the  Winnemucca  Field  Office  area. 
Manager's  reports  of  field  office 
activities  will  be  given  at  each  meeting. 
The  council  may  raise  other  topics  at 
any  of  the  two  planned  meetings. 

"These  two  rescheduled  meetings  are 
replacing  dates/locations  originally 
published  in  the  Federal  Register  for 
April  24-25  (Reno,  Nevada)  and  July 
24-25  (Winnemucca,  Nevada). 

Dates  &■  Times:  The  RAC  will  now 
meet  on  April  29-30  (Tuesday  and 
Wednesday),  at  the  Fallon  Convention 
Center  (Oasis  Room),  100  Campus  Way, 
Fallon,  Nevada  (including  a  field  trip  to 
the  Sand  Mountain  Recreation  Area); 
and  on  July  15-17  (Tuesday  through 
Thursday),  at  the  BLM-Winnemucca 
Field  Office,  5100  E.  Winnemucca, 
Blvd.,  Winnemucca,  Nevada  (including 
an  overnight  field  trip  on  July  16 — 
details  to  be  outlined  by  July  1 ,  2003). 
All  meetings  and  field  trips  are  open  to 
the  public.  Each  meeting  will  last  from 
approximately  8  a.m.  to  4  p.m.,  plus,  a 
general  public  comment  period,  where 
the  public  may  submit  oral  or  written 
comments  to  Ae  RAC,  will  be  at  4  p.m. 
on  the  first  day  of  each  meeting,  unless 
otherwise  listed  in  each  specific,  final 
meeting  agenda. 

Final  detailed  agendas,  with  any 
additions/corrections  to  agenda  topics, 
locations,  field  trips  and  meeting  times, 
will  be  available  on  the  internet  at  least 
14  days  before  each  meeting,  at 
www.nv.blm.gov/rac;  hard  copies  can 
also  be  mailed  or  sent  via  FAX. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or 
who  wish  a  hard  copy  of  each  agenda, 
should  contact  Mark  Struble,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road.  Carson  City,  NV  89701,  telephone 
(775)  885-6107  no  later  than  10  days 
prior  to  each  meeting. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Struble,  Public  Affairs  Officer. 
BLM  Carson  City  Field  Office.  5665 
Morgan  Mill  Road,  Carson  City.  NV 
89701.  Telephone:  (775)  885-6107.  E- 
mail:  mstmble@nv.blm.gov 

Dated:  February  24,  2003. 
John  O.  Singlaub, 

Field  Manager,  Carson  City  Field  Office. 
[FR  Doc.  03-4736  Filed  2-27-03;  8:45  am) 
BHJJNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  an  extension  and 
revision  of  a  currently  approved 
information  collection  (OMB  Control 
Number  1010-0138). 

SUMMARY:  To  comply  vrith  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  an 
information  collection  request  (ICR)  that 
we  will  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  The  ICR  is  titled 
"30  CFR  part  206.  Subpart  B. 
Establishing  Oil  Value  on  Royalty  Due 
on  Indian  Leases". 

DATES:  Submit  written  comments  on  or 
before  April  29.  2003. 
ADDRESSES:  Submit  written  comments 
directly  to  Sharron  L.  Gebhardt. 
Regulatory  Specialist,  Minerals 
Mangement  Service,  Minerals  Revenue 
Management,  P.O.  Box  25165,  MS 
320B2,  Denver.  CO.  80225.  If  you  use 
overnight  courier,  the  address  is 
Building  85.  Room  A614.  Denver 
Federal  Center,  Denver.  Colorado  80225. 
You  may  also  email  your  comments  to 
innn.comnients@mnis.gov.  Include  the 
title  of  the  information  collection  and 
the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  e-mail,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3385,  e-mail 
sharron  .gebhardt@nims.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  206  Subpart  B, 
Establishing  Oil  Value  on  Royalty  Due 
on  Indian  Leases. 


OMB  Control  dumber:  1010-0138. 

Abstract:  The  Secretary  of  the  U.S. 
Department  of  the  Interior  (DOI)  is 
responsible  for  collecting  royalties  irom 
lessees  who  produce  minerals  from 
leased  Federal  and  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  mineral  resources  production 
on  Federal  and  Indian  lands,  collect  the 
royalties  due,  and  distribute  the  funds 
in  accordance  with  those  laws.  The 
Secretary  also  has  an  Indian  Trust 
responsibility  to  manage  Indian  lands 
and  seek  advice  and  information  from 
Indian  beneficiaries.  MMS  performs  the 
royalty  management  functions  and 
assists  the  Secretary  in  carrying  out 
DOI's  Indian  trust  responsibility. 

On  December  20, 1995,  MMS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (60  FR  65610) 
regarding  valuation  of  oil  from  Federal 
and  Indian  leases.  In  the  notice,  we 
asked  all  interested  parties  to  submit 
and/or  comment  on  alternate 
methodologies  for  valuing  oil 
production.  Additionally,  we  asked  for 
comments  related  to  "significant 
quantities"  in  valuation  determinations. 

Although  industry  generally  had  no 
comments  due  to  pending  litigation  on 
this  issue,  many  States  and  Indian 
organizations  generally  believed  the 
current  system  is  outdated  and  a  new 
system  based  on  either  the  New  York 
Mercantile  Exchange  (NYMEX)  or  spot 
prices  would  be  more  appropriate.  In 
response  to  these  concerns,  we 
published  a  proposed  rule  on  February 
12.  1998  (63  FR  7089).  revising  the 
current  Indian  oil  valuation  regulations. 
This  proposed  rule  "Establishing  Oil 
Value  for  Royalty  Due  on  Indian 
Leases."  added  more  certainty  to 
valuation  of  oil  produced  from  Indian 
lands  and  eliminated  any  direct  reliance 
on  posted  prices. 

Tnen,  N^S  proposed  further  changes 
to  its  proposed  rule  regarding  the 
valuation,  for  royalty  purposes,  of  crude 
oil  produced  from  Indian  leases  by 
publishing  a  supplementary  proposed 
rule  on  January  5,  2000  (65  FR  403). 

This  supplementary  proposed  rule 
established  a  new  form — Form  MMS- 
4416.  Indian  Crude  Oil  Valuation 
Report,  for  collecting  value  and  value 
■  differential  data.  OMB  approved  the  use 
of  this  proposed  Form  MMS— 4416  and 
assigned  OMB  Control  Number  1010- 
0113.  Currently,  MMS  is  seeking  OMB's 
approval  to  renew  the  reporting 
requirements  for  this  form  until  a  final 
rule  is  published. 

MMS  is  now  requesting  OMB  to 
renew  its  approval  for  the  reporting 
requirements  under  the  proposed  and 
supplementary  proposed  rules  until  a 
final  rule  is  published.  We  are  also 


seeking  OMB's  approval  for  the  existing 
requirements  in  30  CFR  part  206, 
Subpart  B,  that  were  overlooked.  This 
notice  gives  the  public  an  opportimity 
to  conmient  on  the  reporting 
requirements  in  the  proposed  and 
supplementary  proposed  rules  that 
OMB  approved  on  February  2,  2000. 
and  to  also  comment  on  the  existing 
requirements  that  were  inadvertently 
overlooked  and  not  included  in  an 
OMB-approved  ICR. 

MMS  has  announced  in  the  Federal 
Register  on  February  12,  2003  (68  FR 
7086),  the  dates,  places,  and  times  for 
workshops  on  issues  related  to  the 
existing  rules  published  March  15, 
2000,  effective  June  1,  2000,  governing 
the  valuation  for  royalty  purposes  of 
crude  oil  produced  from  Federal  leases. 
The  workshops  will  address,  among 
other  things,  issues  related  to 
calculation  of  transportation  allowances 
(including  the  rate  of  retimi  allowed  for 
calculating  actual  costs  under  non- 
arm's-length  transportation 
arrangements],  timing  and  application 
of  published  index  prices,  and 
calculation  of  location  and  quality 
differentials  under  certain 
circiunstances. 

Because  of  the  substantive  overlap 
between  these  issues  and  issues 
involved  in  the  proposed  rule  on  Indian 
oil  valuation,  and  to  give  persons 
interested  in  Indian  lease  issues  an 
opportimity  to  participate  in  the 
workshops,  MMS  is  reopening  the 
comment  period  for  60  days  on  the 
proposed  rule  on  Indian  oil  valuation  so 
it  can  include  in  the  record  any  relevant 
comments  received.  MMS  can  then 
consider  those  comments  as  they  might 
apply  to  the  Indian  oil  valuation  rule. 

Frequency  of  Response:  Annually  and 
monthly. 

Estimated  Number  and  Description  of 
Respondents:  236  Companies  paying 
royalties  on  oil  produced  from  tribal 
and  allotted  Indian  leases. 

•  225  respondents  under  proposed 
and  supplementary  proposed  rules,  and 

•  1 1  respondents  unaer  current 
regulations. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  6.980 
Hours 

•  6,680  hours  under  proposed  and 
supplementary  proposed  rules,  and 

•  300  hours  under  current 
regulations. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour"  Cost 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens  for  the  proposed  rule, 
supplementary  proposed  rule,  and  the 


9710 


Federal  Register / Vol.  68,  No.  40 /Friday.  February  28,  2003 /Notices 


qurrent  reporting  requirements  under  30 
CFR  part  206,  Subpart  B.  In  calculating 
the  burdens,  we  assumed  that 


respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  Therefore,  we  consider 


these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 


Burden  Hour  Chart  for  Proposed  and  Supplementary  Proposed  Reporting  Requirements 


Proposed  30  CFR  206,  subpart  B 


Proposed  §206.52  .... 
Proposed  §  206.52(d) 


Proposed  §  206.53(a)  and  (b) 


Proposed  §  206.54 


Proposed/Supplementary  Proposed 

§  206.60(b)(2). 


Proposed/Supplementary  Proposed 

§206.61  (c)(3)(i),  (ii).  (iii),  and  (iv). 


Proposed/Supplementary  Proposed 

§206.61  (d)(4). 

Proposed/Supplementary  Proposed 

§206.61  (d)(5). 


Total 


Reporting  requirement 


You  must  determine  the  value  of  oil  using  the  method 
that  yields  the  highest  value. 

On  Fomi  MMS-2014,  you  must  initially  report  and  pay 
the  value  of  production  at  the  higher  of  the  index- 
based  or  gross  proceeds-based  values  *  *  *  You  must 
file  this  report  *  *  *  you  must  submit  an  amended 
Form  MMS-2014  with  the  higher  value  within  30  days 
after  you  receive  notice  from  MMS  of  the  major  portion 
value. 

On  request,  you  must  make  available  sales  and  volume 
data  for  production  you  sold,  purchased,  or  obtained 
from  the  designated  area  or  from  nearby  fields  or 
areas  *  *  '  You  must  make  this  data  available  to  the 
authorized  MMS  '  *  *  You  must  retain  all  data  rel- 
evant tc  the  determination  of  royalty  value. 

You  may  ask  MMS  for  guidance  in  determining  value. 
You  may  propose  a  value  method  to  MMS.  Submit  all 
available  data  related  to  your  proposal  and  any  addi- 
tional information  MMS  deems  necessary. 

You  may  ask  MMS  to  approve  a  transportation  allowance 
deduction  '  '  *  You  must  demonstrate  that  the  trans- 
portation costs  incurred  were  reasonable,  actual,  and 
necessary  Your  application  for  exception  (using  Form 
MMS-4393,  Request  to  Exceed  Regulatory  Allowance 
Lirnitation)  must  contain  all  relevant  supporting  docu- 
mentation *  •  *. 

If  an  MMS-calculated  differential  *  *  *  does  not  apply  to 
your  oil,  either  due  to  location  or  quality  differences, 
you  must  request  MMS  to  calculate  a  differential  for 
you  *  *  *  After  MMS  publishes  its  annual  listing  of  to- 
cation/quality  differentials,  you  must  file  your  request  in 
writing  with  MMS  for  an  MMS-calculated  differential. 
You  must  demonstrate  why  the  published  differential 
does  not  adequately  reflect  your  circumstances.  *  *  * 
If  you  file  a  request  for  an  MMS-calculated  differential 
within  30  days  after  MMS  publishes  its  annual  listing  of 
location/quality  differentials,  *  *  *  Send  your  request 
to:  Minerals  Management  Service  *  *  *. 

You  must  report  transportatkm  alk)wances,  kx^tion  dif- 
ferentials, and  quality  differentials  as  separate  lines  on 
Form  MMS-2014. 

You  must  submit  infomiation  on  Form  MMS-4416  *  *  * 
you  must  file  a  new  form  each  time  you  execute  a  new 
exchange  or  sales  contract  involving  the  productk)n  of 
oil  from  an  Indian  lease. 


Burden 
hours  per 
response 


Annual 
number  of 
responses 


Annual  bur- 
den hours 


2,700  5,400 


Burden  covered  under  OMB  Control 
Number  1010-0140. 


Normal  records  retention  for  targeted 
audit  purposes — exempt  from  the 
Paperwork  Reduction  Act. 


400 


Burden  covered  under  OMB  Control 
Number  1010-0095 


800 


40 


12 


480 


Burden  covered  under  OMB  Control 
Number  1010-0140. 

Burden  covered  under  OMB  Control 
Number  1010-0113. 


2714 


6,680 


Burden  Hour  Chart  for  Existing  Reporting  Requirements  in  30  CFR  Part  206,  Subpart  B 


Current  30  CFR  206,  subpart  B 


Reporting  or  recordkeeping  requirement 


Burden 
hours  per 
response 


Annual 
numt)er  of 
responses 


Annual  bur- 
den hours 


Valuation  Standards 


§206.52(eK1)  and  (2)  

*  *  *  the  lessee  shall  retain  all  data  relevant  to  the  deter- 
minatron  of  royalty  value  *  *  '  A  lessee  shall  notify 

20 

1 

20 

MMS  if  it  has  determined  value  *  *  *  The  notitkation 

. 

shall  be  by  letter  to  MMS  *  *  *  The  letter  shall  identify 

the  valuatk>n  mettKxl  to  be  used  and  contain  a  brief 

■ 

description  of  the  procedure  to  bq  folkjwed. 
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Burden  Hour  Chart  for  Existing  Reporting  Requirements  in  30  CFR  Part  206,  Subpart  B— Continued 


Cunent  30  CFR  206,  subpart  B 


§  206.52(g) 


§  206.54(b)(2) 


§206.55(a)(1)(i) 


§206.55(a)(2)(i) 


§206.55(a)(2)(ii) 


§  206.55(a)(3) 


§  206.55(b)(1) 


§ 206.55(b)(5)  ... 
§206.55(c)(1)(i) 


§206.55(c)(1)(iii) 


Reporting  or  recordkeeping  requirement 


The  lessee  may  request  a  value  determination  from 
MMS  *  *  *  the  lessee  shall  propose  to  MMS  a  value 
determination  method  *  *  *  The- lessee  sfiall  submit  all 
available  data  relevant  to  its  proposal. 


Burden 
hours  per 
response 


40 


Armual 
numt>er  of 
responses 


Annual  bur- 
den hours 


40 


Transportation  Allowances 


§206.55(b)(2)(iv)  .... 

§206.55(b)(2)(iv)(A) 
§206.55(b)(3)(i)  

§206.55(b)(3)(ii)  

§  206.55(b)(4)  


Upon  request  of  a  lessee,  MMS  may  approve  a  transpor- 
tation allowance  deduction  *  *  *  The  lessee  must 
demonstrate  that  the  transportation  costs  incurred  in 
excess  of  the  limitation  *  *  *  were  reasonable,  actual, 
and  necessary.  An  application  for  exception  (using 
Form  MMS-4393,  Request  to  Exceed  Regulatory  Al- 
lowance Limitation)  shall  contain  all  relevant  and  sup- 
port documentation  necessary  for  MMS  to  make  a 
determination. 

*  *  *  the  lessee  must  submit  a  completed  page  one  of 
Fomn  MMS-4110  (and  Schedule  1),  Oil  Transportation 
Allowance  Report,  *  *  *. 

.*  *  *  no  allowance  may  be  taken  for  the  costs  of  trans- 
porting lease  production  which  is  not  royalty  bearing 
without  MMS  approval. 

*  *  *  the  lessee  may  propose  to  MMS  a  cost  allocation 
method  on  the  basis  of  the  values  of  ttie  products 
transported. 

If  an  arm's-length  transportation  contract  includes  both 
gaseous  and  liquid  products,  and  the  transportation 
costs  attributable  to  each  product  cannot  be  deter- 
mined from  the  contract,  the  lessee  shall  propose  an 
allocation  procedure  to  MMS  *  *  *  The  lessee  shall 
submit  all  available  data  to  support  Its  proposal. 

*  *  *  the  lessee  must  submit  a  completed  Form  MMS- 
4110  *  *  *  A  transportation  allowance  may  be  claimed 
retroactively  for  a  period  of  not  more  than  3  nronths 
prior  to  the  first  day  of  the  month  that  Form  MMS- 
41 10  is  filed  with  MMS  *  *  *  MMS  may  direct  a  lessee 
to  modify  its  actual  transportation  allowance  deduction. 

After  a  lessee  has  elected  to  use  either  method  for  a 
transportation  system,  the  lessee  may  not  later  elect  to 
change  to  the  other  alternative  without  approval  of 
MMS. 

After  an  election  is  made,  the  lessee  may  not  change 
mettiods  witliout  MMS  approval. 

*  *  *  the  lessee  may  not  take  an  allowance  for  trans- 
porting lease  production  which  is  not  royalty  bearing 
without  MMS  approval. 

*  *  *  the  lessee  may  propose  to  MMS  a  cost  allocation 
method  on  the  basis  of  the  values  of  the  products 
transported. 

Where  both  gaseous  and  liquid  products  are  transported 
through  the  same  transportation  system,  the  lessee 
shall  propose  a  cost  allocation  procedure  to  MMS 
*  *  *  The  lessee  shall  submit  all  available  data  to  sup- 
port its  proposal. 

A  lessee  may  apply  to  MMS  for  an  exception  from  the 
requirement  that  it  compute  actual  costs  *  *  *. 

*  *  *  the  lessee  shall  submit  page  one  of  the  initial  Form 
MMS-4110  (and  Schedule  1),  Oil  Transportation  Al- 
lowance Report,  prior  to,  or  at  the  same  time  as,  the 
transportation  allowance  determined,  under  an  arm's- 
length  contract,  is  reported  on  Form  MMS-2014,  Re- 
port of  Sales  and  Royalty  Remittance. 

*  *  *  lessees  must  submit  page  one  of  Form  MMS-4410 
(and  Schedule  1)  within  3  months  after  the  applicable 
contract  or  rate  terminates  or  is  modified  or  amended. 


Burden  covered  under  OMB  Control 
Number  1010-0095. 


Burden  covered  under  OMB  Control 
Number  1010-0061. 


40 


20 


40 


1 


40 


20 


40 


Burden  covered  under  OMB  Control 
Numbers  1010-0061  and  1010-0140. 


20 


20  1 

40  1 

20 

20 

20 


Burden  covered  under  OMB  Control 
Number  1010-0061. 


Burden  covered  under  OMB  Control 
Number  1010-0061. 


20 

20 
40 

20. 

20 

20 
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Burden  Hour  Chart  for  Existing  Reporting  Requirements  in  30  CFR  Part  206,  Subpart  B— Continued 


Current  30  CFR  206.  subpart  B 

Reporting  or  recordkeepioQ  requirement 

Burden 
hours  per 
response 

nn^fr^i       Annual  bur- 

rii^Li        den  hours 
responses 

S206  55<c)(2Ui)           

•  *  *  ttie  lessee  shall  submrt  an  initial  Form  MMS-4110 
prior  to.  or  at  ttie  same  time'  as,  ttie  transportation  al- 
lowance determined  under  a  non-arm's-length  contract 
or  no-contract  situation  is  reported  on  Form  MMS- 
2014  •  •  • 

•  *  *  the  lessee  shall  submit  a  completed  Form  4110 
containing  the  actual  costs  for  ttie  previous  reporting 
period  •  *  •  the  lessee  shall  include  on  Form  MMS- 
4110  its  estimated  costs  lor  the  next  calendar  year 
•  *  •  MMS  must  receive  the  Form  MMS^IIO  within  3 
months  after  the  end  of  the  previous  reporting  period 

•     •     • 

For  new  transportation  facilities  or  an-angements,  the  les- 
see's initial  Form  MMS-4110  shall  include  estimates  of 
the  allowable  oil  transportation  costs  for  the  applicable 
period. 

Upon  request  by  MMS,  ttie  lessee  shall  submit  all  data 
used  to  prepare  its  Form  MMS-4410 

Transportation  allowances  must  be  reported  as  a  sepa- 
rate line  item  on  Form  MMS-2014  *  *  *. 

For  lessees  transporting  production  from  Indian  leases, 
the  lessee  must  submit  a  con^ected  Form  MMS-2014 
to  reflect  actual  costs  '  *  *. 

Burden  covered  under  OMB  Control 

5206  55(c)(2Uiii) 

Number  1010-0061. 

Burden  covered  under  OMB  Control 

§  206.55(c)(2)(iv) 

5  206  55(c)(2Mvi)  

Number  1010-0061. 

Burden  covered  under  OMB  Control 
Number  1010-0061. 

Burden  covered  under  OMB  Control 

§  206.55(C)(4) 

5206  55(e)(2)     

Number  1010-0061. 

Burden  covered  under  OMB  Control 

Number  1010-0140. 

Burden  covered  under  OMB  Control 

Number  1010-0140. 

Total                    11                  300 

Comment.  The  PRA  (44  U.S.C.  3501. 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  Control  Number. 
Before  submitting  an  ICR  to  OMB.  PRA 
section  3506(c)(2)(A)  requires  each 
agency"*   *   *  to  provide  notice  *   *   * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*   *   *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 


startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s).  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1.  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request  and  the  ICR  will  also  be 
posted  on  oiu'  Web  site  at  http:// 
www.mrm.mms.gov/Laws_f{_J)/ 
FRNotices/FRJnfCoII.htm. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http://  * 


www.inrm.mms.gov/Laws_R_D/ 
FRNotices/FBInfCollhtm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  diuing  regular 
business  hours  at  our  offices  in 
Lakewood.  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  irora  the  public 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  tbat  we  withhold 
your  name  and/or  address,  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  froiti 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Aiui  Lauterbach 
(202)  208-7744. 

Dated:  February  26.  2003. 
Cathy ).  Hamilton, 

Acting  Associate  Director  for  Minerals 

Revenue  Management. 

IFR  Doc.  03-4904  Filed  2-27-03;  8:45  am] 

BILUNG  CODE  4310-4m-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  General  Management  Plan  for  the 
Buck  Island  Reef  Nattonal  Monument 

AGENCY:  National  Park  Service,  Interior. 
SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
U.S.  Department  of  the  Interior, 
NationsJ  Park  Service  will  prepare  an 
Environmental  Impact  Statement  on  the 
General  Management  Plan  for  the  Buck 
Island  Reef  National  Monument.  The 
statement  will  assess  potential 
environmental  impacts  associated  with 
various  types  and  levels  of  visitor  use 
and  resources  management  within  the 
park  boundary.  Specific  issues  to  be 
addressed  include  appropriate  levels 
and  types  of  visitor  use  in  the  park, 
desired  conditions  for  the  National 
Monument's  cultural  and  natural 
resources,  and  strategies  and  approaches 
needed  to  achieve  and  maintain  those 
conditions.  In  cooperation  with  local, 
territoiy.  and  other  federal  eigencies. 
attention  will  also  be  given  to 
cooperative  management  of  resources 
outside  the  boundari.es  that  affect  the 
integrity  of  Buck  Island  Reef  National 
Monument. 

DATES:  Locations,  dates,  and  times  of 
scheduled  public  scoping  meetings  will 
be  published  in  local  newspapers  and 
posted  in  local  libraries.  Information  on 
scheduled  meetings  may  also  be 
obtained  by  contacting  the 
Superintendent,  Buck  Island  Reef 
National  Moniunent.  telephone  (340) 
773-1460.  The  purpose  of  the  scoping 
process  is  to  elicit  public  comment 
regarding  the  full  spectrum  of  public 
issues  and  concerns.  Representatives  of 
the  National  Park  Service  will  be 
available  to  discuss  issues,  resource 
concerns,  and  the  planning  process  for 
the  GMP  and  EIS  at  each  of  the  public 
meetings. 

ADDRESSES:  Any  comments  or  requests 
for  information  should  be  addressed  to: 
Superintendent,  Buck  Island  Reef 
National  Moniunent,  Danish  Customs 
House,  Kings  Wharf.  2100  Church  St. 
#100,  Christiansted.  Virgin  Islands 
00820-4611.  Telephone:  (340)  773- 
1460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Barrett,  National  Park  Service,  Southeast 
Regional  Office,  (404)  562-3124, 
extension.  637  or  Joel  Tutein, 
Superintendent,  Buck  Island  Reef 
National  Monument,  (340)  773-1460. 


SUPPLEMENTARY  INFORMATION:  Buck 
Island  Reef  National  Monument  was 
created  to  preserve  one  of  the  finest 
marine  gardens  in  the  Caribbean  Sea. 
The  elkhom  coral  barrier  reef  that 
surrounds  two-thirds  of  the  island  has 
extraordinary  coral  formations,  deep 
grottoes,  abundant  reef  fishes,  sea  fans, 
and  sea  turtles.  The  park  boundary  was 
expanded  in  2001  to  include  additional 
coral  reefs,  barrier  reefs,  sea  grass  beds, 
and  sand  communities,  as  well  as  other 
habitats  not  included  within  the  initial 
boundary.  The  expansion  area  also 
contains  significant  cultural  resources, 
including  tihe  remnants  of  several 
shipwrecks.  The  island,  which  has  an 
overland  natiu«  trail  and  white  coraf 
sand  beaches,  is  a  rookery  for 
endangered  brown  pelicans  and  a 
nesting  area  for  three  species  of  sea 
txulles.  Buck  Island  Reef  supports  one  of 
the  last  remaining  protected  nesting 
populations  of  endangered  hawksbill 
sea  turtles  in  the  eastern  Caribbean. 
Visitors  to  the  park  can  enjoy  an 
extraordinary  array  of  marine  life  and 
tropical  flora  and  faima.  and  various 
water  recreational  opportunities  in  the 
crystal  clear  waters  around  the  reef. 

This  planning  effort  will  evaluate  a 
range  of  alternative  methods  to  provide 
a  quality  visitor  experience  while 
maximizing  protection  of  resources  and 
operational  efficiency.  Public 
documents  associated  with  the  planning 
effort,  including  all  newsletters,  will  be 
posted  on  the  Internet  through  the 
park's  Web  site  at  http://www.nps.gov/ 
buis. 

Our  practice  is  to  make  the  public 
comments  we  receive  in  response  to 
planning  documents,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  If  you  wish  for 
us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Anonymous  comments  will 
be  included  in  the  public  record. 
However,  the  National  Park  Service  is 
not  legally  required  to  consider  or 
respond  to  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forpublic  inspection  in  their  entirety. 

"Ae  draft  and  final  environmental 
impact  statement  will  be  distributed  to 
all  known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  federal,  territory,  and 
local  agencies  as  well  as  other 
concerned  organizations  and  private 
citizens  is  invited  throughout  the 
preparation  process  of  this  document. 


The  responsible  official  for  this 
environmental  impact  statement  is 
Regional  Director.  National  Park 
Service,  Southeast  Region.  100  Alabama 
Street  SW.,  Atlanta,  Georgia  30303. 

Dated:  December  11.  2002. 
W.  Thomas  Brown, 

Acting  Regional  Director.  Southeast  Region. 
(PR  Doc.  03^811  Filed  2-27-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servk:e 

notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  for 
the  General  Management  Plan  for  the 
Virgin  Islands  Coral  ftoef  Natk>nal 
Monument 

AGENCY:  National  Park  Service,  biterior. 

SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
U.S.  Department  of  the  Interior. 
National  Park  Service  will  prepare  an 
Environmental  Impact  Statement  on  the 
General  Management  Plan  for  the  Virgin 
Islands  Coral  Reef  National  Monument. 
The  statement  will  assess  potential 
environmental  impacts  associated  with 
various  types  and  levels  of  visitor  use 
and  resources  management  within  the 
park  boundary.  Specific  issues  to  be 
addressed  include  the  management  of 
vessels,  appropriate  levels  and  types  of 
visitor  use  in  the  park,  desired 
conditions  for  the  national  monument's 
cultural  and  natural  resources,  and 
strategies  and  approaches  needed  to 
achieve  and  maintain  those  conditions. 
In  cooperation  with  local,  territorial, 
and  other  federal  agencies,  attention 
will  also  be  given  to  cooperative 
management  of  resources  outside  the 
boundaries  that  affect  the  integrity  of 
Virgin  Islands  Coral  Reef  National 
Monument. 

DATES:  Locations,  dates,  and  times  of 
scheduled  public  scoping  meetings  will 
be  published  in  local  newspapers  and 
posted  in  local  libraries.  Information  on 
scheduled  meetings  may  also  be 
obtained  by  contacting  the 
Superintendent.  Virgin  Islands  Coral 
Reef  National  Monument,  telephone     * 
(340)  776-6201.  extension  242.  The 
piupose  of  the  scoping  process  is  to 
elicit  public  comment  regarding  the  full 
spectrum  of  public  issues  and  concerns. 
Representatives  of  the  National  Park 
Service  will  be  available  to  discuss 
issues,  resource  concerns,  and  the         / 
planning  process  for  the  GMP  and  EIS 
at  each  of  the  public  meetings. 
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ADDRESSES:  Any  comments  or  requests 
for  information  should  be  addressed  to: 
-Superintendent,  Virgin  Islands  National 
Park,  1300  Cruz  Bay  Creek.  St.  John, 
Virgin  Islands.  00830,  Telephone:  (340) 
776-6201,  exten.sion  242. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Barrett,  National  Park  Service,  Southeast 
Regional  Office,  (404)  562-3124, 
extension  637  or  John  King, 
Superintendent,  Virgin  Islands  National 
Park,  (340)  776-6201,  extension  242. 
SUPPLEMENTARY  INFORMATION:  The  Virgin 
Islands  Coral  Reef  National  Monument, 
located  in  the  submerged  lands  off  the 
island  of  St.  John  in  the  U.S.  Virgin 
Islands,  contains  all  the  elements  of  a 
Caribbean  tropical  marine  ecosystem. 
The  national  monument  designation 
fur^ers  the  protection  of  the  scientific 
objects  included  in  the  Virgin  Islands 
National  Park,  created  in  1956  and 
expanded  in  1962.  The  biological 
communities  of  the  monument  live  in  a 
fragile,  interdependent  relationship  and 
include  habitats  essential  for  sustaining 
and  enhancing  the  tropical  marine 
ecosystem,  including  mangroves,  sea 
grass  beds,  coral  reefs,  sand 
communities,  shallow  mud  and  fine 
sediment  habitat,  and  algal  plains.  The 
monument  contains  several  threatened 
and  endangered  species,  which  forage, 
breed,  nest,  or  rest  in  the  waters. 
Hiunpback  whales,  pilot  whales,  four 
species  of  dolphins,  brown  pelicans, 
roseate  terns,  least  terns,  and  the 
hawksbill.  leatherback,  and  green  sea 
turtles  all  use  portions  of  the 
monument.  Countless  species  of  reef 
fish,  invertebrates,  and  plants  utilize 
these  submerged  lands  during  their 
lives,  and  over  25  species  of  sea  birds 
feed  in  the  waters. 

This  planning  effort  will  evaluate  a 
range  of  alternative  methods  to  provide 
a  quality  visitor  experience  while 
maximizing  protection  of  resources  and 
operational  efficiency.  Public 
documents  associated  with  the  planning 
effort,  including  all  newsletters,  will  be 
posted  on  the  Internet  through  the 
park's  Web  site  at  http://www.nps.gov/ 
viis. 

Our  practice  is  to  make  the  public 
comments  we  receive  in  response  to 
planning  documents,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  If  you  Mdsh  for 
us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Anonymous  comments  will 
be  included  in  the  public  record. 
However,  the  National  Park  Service  is 
not  legally  required  to  consider  or 
respond  to  anonymous  comments.  We 


will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif>'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forpublic  inspection  in  their  entirety. 

Tne  draft  and  final  environmental 
impact  statement  will  be  distributed  to 
all  known  interested  parties  and 
appropriate  agencies.  Fiill  public 
participation  by  federal,  territory,  and 
local  agencies  as  well  as  other 
concerned  organizations  and  private 
citizens  is  invited  throughout  the 
preparation  process  of  this  document. 

Tne  responsible  official  for  this 
environmental  impact  statement  is  the 
Regional  Director,  National  Park 
Service,  Southeast  Region,  100  Alabama 
Street  SW.,  Atlanta,  Georgia  30303.     , 

Dated:  December  1 1 ,  2002. 
W.  Thomas  Browm, 

Acting  Regional  Director,  Southeast  Region. 
IFR  Doc.  03-4812  Filed  2-27-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  General  Management  Plan  for 
Virgin  Islands  National  Parli 

AGENCY:  National  Park  Service,  Interior. 
SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
U.S.  Department  of  the  Interior, 
National  Park  Service  will  prepare  an 
Environmental  Impact  Statement  on  the 
General  Management  Plan  for  Virgin 
Islands  National  Park.  The  statement 
will  assess  potential  environmental 
impacts  associated  with  various  types 
and  levels  of  visitor  use  and  resources 
management  within  the  park  boundary. 
Specific  issues  to  be  addressed  include 
appropriate  levels  and  types  of  visitor 
use  in  the  park,  desired  conditions  for 
the  park's  cultural  and  natural 
resoiuties,  and  strategies  and  approaches 
needed  to  achieve  and  maintain  those 
conditions.  In  cooperation  with  local', 
territory,  and  other  Federal  agencies, 
attention  will  also  be  given  to 
cooperative  management  of  resources 
outside  the  boundaries  that  affect  the 
integrity  of  Virgin  Islands  National  Park. 
DATES:  Locations,  dates,  and  times  of 
scheduled  public  scoping  meetings  will 
be  published  in  local  newspapers  and 
posted  in  local  libraries.  Information  on 
scheduled  meetings  may  also  be 
obtained  by  contacting  the 
Superintendent,  Virgin  Islands  National 
Park  at  340-776-6201.  The  purpose  of 


the  scoping  process  is  to  elicit  public 
conunent  regarding  the  full  spectrum  of 
public  issues  and  concerns. 
Representatives  of  the  National  Park 
Service  will  be  available  to  discuss 
issues,  resource  concerns,  and  the 
plaiming  process  for  the  GMP  and  EIS 
at  each  of  the  public  meetings. 
ADDRESSES:  Any  comments  or  requests 
for  information  should  be  addressed  to: 
Superintendent,  Virgin  Islands  National 
Park,  P.O.  Box  710,  St.  John,  Virgin 
Islands,  00831-0710,  telephone  340- 
776-6201. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Barrett,  National  Park  Service,  Southeast 
Regional  Office,  404-562-3124, 
extension.  637  or  John  King, 
Superintendent,  Virgin  Islands  National 
Park,  340-776-6201. 
SUPPLEMENTARY  INFORMATION:  Virgin 
Islands  National  Park  comprises  slightly 
more  than  half  of  the  island  of  St.  John 
and  almost  nine  square  miles  of  the 
waters  surrounding  St.  John.  Also  part 
of  the  park  are  St.  Thomas,  Hassel 
Island,  in  the  Charlotte  Amalie  harbor, 
and  15  acres  in  the  Red  Hook  area.  In 
recognition  of  its  internationally 
significjint  natural  resources,  the  park 
was  designated  as  a  Biosphere  Reserve 
in  1976  and  is  one  of  the  few  biosphere 
reserves  in  the  world  to  have  both 
significant  marine  and  terrestrial 
resources.  Within  its  borders  lie 
protected  bays  of  crystal  blue-green 
waters  and  an  abundance  of  coral  reef 
life,  white  sandy  beaches  shaded  by 
seagrape  trees,  coconut  palms,  and 
tropical  forests  providing  habitat  for 
over  BOO  species  of  plants.  The  park's 
cultural  resources  are  significant  in  the 
settlement  and  colonization  of  the  New 
World,  maritime  history  and  conmierce, 
and  African  American  history.  The  park 
features  relics  from  the  Pre-Colombian 
Amerindian  civilization,  remains  of  the 
Danish  Colonial  sugar  plantaticms,  and 
reminders  of  African  slavery  and  the 
subsistence  cultiu'e  that  followed  during 
the  100  years  after  Emancipation. 
Known  submerged  resources  include  28 
shipwrecks  recorded  in  the  vicinity  of 
St.  John. 

lliis  pleuining  effort  will  evaluate  a 
range  of  alternative  methods  to  provide 
a  quality  visitor  experience  while 
maximizing  protection  of  resources  and 
operational  efficiency.  Public 
documents  associated  with  the  planning 
effort,  including  all  newsletters,  will  be 
posted  on  the  Internet  through  the 
park's  Web  site  at  http://www.nps.gov/ 
viis. 

Our  practice  is  to  make  the  public 
comments  we  receive  in  response  to 
planning  documents,  including  names 
and  home  addresses  of  respondents. 


available  for  public  review  during 
regular  business  hours.  If  you  wish  for 
us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your  . 
comment.  Anonymous  comments  will 
be  included  in  the  public  record, 
however,  the  National  Park  Service  is 
not  legally  required  to  consider  or 
respond  to  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspectioryin  their  entirety. 

Notification  of  the  availability  of  the 
draft  and  final  enviroiunental  impact 
statement  will  be  made  td  all  known 
interested  parties  and  appropriate 
agencies.  Full  public  participation  by 
Federal,  territory  and  local  agencies  as 
well  as  other  concerned  organizations 
and  private  citizens  is  invited 
throughout  the  preparation  process  of 
this  docimient. 

The  responsible  official  for  this 
environmental  impact  statement  is  the 
Regional  Director,  National  Park 
Service,  Southeast  Region,  100  Alabama 
Street  SW.,  Atlanta,  Georgia  30303. 

Dated:  December  11,  2002. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
(PR  Doc.  03-4810  Filed  2-27-03;  8:45  am] 

BILUNG  COOE  43ia-70-P  ^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service    , 

Committee  for  the  Preservation  of  ttte 
White  House;  Notice  of  Public  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior.  , 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House  will  be  held  at  the  White 
House  at  1  p.m.,  Friday,  March  28,  2003. 
DATES:  March  28,  2003. 
FOR  FUTHER  INFORMATION  CONTACT: 
Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  D.C. 
20242.  (202)  619-6344. 
SUPPLEMENTARY  INFORMATION:  It  is 
expected  that  the  meeting  agenda  will 
include  policies,  goals,  and  long  range 
plans.  The  meeting  will  be  open,  but 
subject  to  appointment  and  security 
clearance  requirements.  Clearance 
information,  which  includes  full  name. 


date  of  Inrth  and  social  security  number, 
must  be  received  by  March  21,  2003. 
Ehie  to  the  present  mail  delays  being 
experienced,  clearance  information 
should  be  faxed  to  (202)  619-6353  in 
order  to  assure  receipt  by  deadline. 
Inquiries  may  be  made  by  calling  the  • 
Conmiittee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m. 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242. 

Dated:  February  19,  2003. 
Ann  Bowman  Smith, 
Executive  Secretary.  Committee  for  the 
Preservation  of  the  White  House. 
[FR  Doc.  03-4813  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
contractual  actions  that  have  been 
proposed  to  the  Bureau  of  Reclamation 
(Reclamation)  and  were  pending 
through  December  31,  2002,  and 
contract  actions  that  have  been 
completed  or  discontinued  since  the  last 
pubUcatton  of  this  notice  on  November 
15,  2002.  From  the  date  of  this 
publication,  future  quarterly  notices 
during  this  calendar  year  will  be  limited 
to  new,  modified,  discontinued,  or 
completed  contract  actions.  This  annual 
notice  should  be  used  as  a  point  of 
reference  to  identify  changes  in  future 
notices.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the,  public 
about  proposed  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  facilities. 
Additional  Reclamation  announcements 
of  individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  sale 


of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  pubHc 
to  observe  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  vfiXh  the  National 
Environmental  Policy  Act. 

ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT:      . 

Sandra  L.  Simons,  Manager,  Water 
Contracts  and  Repayment  Office,  Bureau 
of  Reclamation,  PO  Box  25007,  Denver, 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Consistent 
with  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954,    . 
Apr.  13,  1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22,  1982. 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is.  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  2003.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  oh  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1 .  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
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appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  .the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  thQ  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

BON — Basis  of  Negotiation 
BCP — Boulder  Canyon  Project 
Reclamation — Bureau  of  Reclamation 
CAP — Central  Arizona  Project 
CUP— Central  Utah  Project 
CVP— Central  Valley  Project 
CRSP— Colorado  River  Storage  Project 
D&MC — Drainage  and  Minor 

Construction 
FR— Federal  Register 
IDD — Irrigation  and  Drainage  District 
ID — Irrigation  District 
M&l — Municipal  and  Industrial 
NEPA — National  Environmental  Policy 

Act 
O&M — Operation  and  Maintenance 
P-SMBP— Pick-Sloan  Missouri  Basin 

Program 
PPR— Present  Perfected  Right 
RRA — Reclamation  Reform  Act 
R&B — Rehabilitation  and  Betterment 
SOD— Safety  of  Dams 
SRPA — Small  Reclamation  Projects  Act 
WCUA — Water  Conservation  and 

Utilization  Act 


WD— Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise.  Idaho  83706-1234, 
telephone  208-378-5223. 

1.  Irrigation.  M&I,  and  Miscellaneous 
Water  Users;  Idaho,  Oregon, 
Washington.  Montana,  and  Wyoming: 
Temporary  or  interim  water  service 
contracts  for  irrigation,  M&I,  or 
miscellaneous  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1 ,000  acre- 
feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project.  Oregon: 
Water  service  contracts;  $8  per  acre-foot 
per  annimi. 

3.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $8  per  acre-foot  per 
annum. 

4.  Pioneer  Ditch  Company,  Boise 
Project,  Idaho;  Clark  and  Edwards  Canal 
and  Irrigation  Company,  Enterprise 
Canal  Company,  Ltd*.,  Lenroot  Canal 
Company,  Liberty  Park  Canal  Company, 
Poplar  ID,  all  in  the  Minidoka  Project, 
Idaho;  Jimiper  Flat  District 
Improvement  Company,  Wapinitia 
Project,  Oregon:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  RRA. 

5.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

6.  Palmer  Creek  Water  District 
Improvement  Company,  Willamette 
Basin  Project,  Oregon:  Irrigation  water 
service  contract  for  approximately 
13,000  acre-feet. 

7.  North  Unit  ID  and  or  city  of 
Madras,  Deschutes  Project,  Oregon: 
Long-term  municipal  water  service 
contract  for  provision  of  approximately 
125  acre-feet  annually  from  the  project 
water  supply  to  the  city  of  Madras. 

8.  North  Unit  ID,  Baker  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  store  nonproject 
water. 

9.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  store  nonproject 
water. 

10.  Trendwest  Resorts.  Yakima 
Project,  Washington:  Long-term  water 
exchange  contract  for  assignment  of 
Teanaway  River  and  Big  Creek  water 
rights  to  Reclamation  for  instream  flow 
use  in  exchange  for  annual  use  of  up  to 
3,500  acre- feet  of  water  from  Cle  Elum 
Reservoir  for  a  proposed  resort 
development. 


11.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Contract  for  up  to  2,170 
acre-feet  of  water  for  municipal  use. 

12.  Burley  ID,  Minidoka  Project, 
Idaho-Wyoming:  Supplemental  and 
amendatory  contract  providing  for  the 
transfer  of  O&M  of  the  headworks  of  the 
Main  South  Side  Canal  and  works 
incidental  thereto. 

13.  Minidoka  ID.  Minidoka  Project, 
Idaho- Wyoming:  Supplemental  and 
amendatory  contract  providing  for  the 
transfer  of  O&M  of  the  headworks  of  the 
Main  North  Side  Canal  and  works 
incidental  thereto. 

14.  Fremont-Madison  ID,  Minidoka 
Project,  Idaho-Wyominfe:  Repayment 
contract  for  reimbiu-sable  cost  of  SOD 
modifications  to  Grassy  Lake  Dam. 

15.  Queener  Irrigation  Improvement 
District,  Willamette  Basin  Project, 
Oregon:  Renewal  of  long-term  water 
service  contract  to  provide  up  to  2,150 
acre-feet  of  stored  water  fitim  the 
Willamette  Basin  Project  (a  Corps  of 
Engineers'  project)  for  the  purpose  of 
irrigation  within  the  District's  service 
area. 

16.  Vale  ID  and  Warm  Springs  IDs, 
Vale  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  of  SOD 
modifications  to  Warm  Springs  Dam. 

17.  Hermiston,  Stanfield,  and  West 
Extension  IDs,  Umatilla  Project,  Oregon: 
Amendatory  repayment  contracts  for 
long-term  boundary  expansions  to 
include  lands  outside  of  federally 
recognized  district  boundaries. 

18.  Emmett  ID  and  12  individual 
contract  spaceholders,  Boise  Project, 
Payette  Division,  Idaho:  Repayment 
agreements  or  contracts  for  reimbursable 
costs  of  SOD  modifications  to 
Deadwood  Dam. 

19.  Greenberry  ID,  Willamette  Basin 
Project,  Oregon:  Irrigation  water  service 
contract  for  approximately  7,500  acre- 
feet  of  project  water. 

20.  Twenty-three  irrigation  districts  of 
the  ArrowTOck  Division,  Boise  F*roject, 
Idaho:  Repayment  agreements  with 
districts  with  spaceholder  contracts  for 
repayment,  per  legislation,  of 
reimbursable  share  of  costs  to 
rehabilitate  Arrowrock  Dam  OuUet 
Gates  under  the  O&M  program. 

.  The  following  action  has  been 
completed  since  the  last  publication  of 
this  notice  on  November  15,  2002: 

1.  (16)  Twenty-two  irrigation  districts 
of  the  Storage  Division,  Yakima  Project, 
Washington:  Repayment  agreements  for 
the  reimbursable  cost  of  SOD 
modifications  to  Keechelus  Dam. 
Completed  repayment  eigreements  with 
21  of  22  contracts.  Remaining  action 
withdrawn. 

Mid-Pacific  Region:  Bureau  of 
Reclamation.  2800  Cottage  Way, 


Sacramento,  California  95825-1898, 
telephone  916-978-5250. 

1.  Irrigation  water  districts,  individiial 
irrigators,  M&I  and  miscellaneous  water 
users,  Mid-Pacific  Region  projects  other 
than  CVP:  Temporary  (interim)  water 
service  contracts  for  available  Project 
water  for  irrigation,  M&I,  or  fish  and 
wildlife  purposes  providing  up  to 
10,000  acre-feet  of  water  aimually  for 
terms  up  to  5  years;  temporary  Warren 
Act  contracts  for  use  of  Project  facilities 
for  terms  up  to  1  year;  temporary 
conveyance  agreements  with  the  State  of 
California  for  various  purposes;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  aimually.  Note.  Upon 
written  request,  copies  of  the  standard 
forms  of  temporary  water  service 
contracts  for  the  various  types  of  service 
are  available  from  the  Regional  Director 
at  the  address  shown  above. 

2.  Contractors  from  the  American  ^ 
River  Division,  Cross  Valley  Canal. 
Delta  Division,  Friant  Division, 
Sacramento  River  Division,  San  Felipe 
Division,  Shasta  Division,  Trinity  River 
Division,  and  West  San  Joaquin 
Division,  CVP,  California:  Early  renewal 
of  existing  long-term  contracts;  long- 
term  renewal  of  the  interim  renewal 
water  service  contracts  expiring  in  2003; 
water  quantities  for  these  contracts  total 
in  excess  of  3.4M  acre-feet.  These 
contract  actions  will  be  accomplished 
through  long-term  renewal  contracts 
pursuant  to  Pub.  L.  102-575.  Prior  to 
completion  of  negotiation  of  long-term 
renewal  contracts,  existing  interim 
renewal  water  service  contracts  may  be 
renewed  through  successive  interim 
renewal  of  contracts. 

3.  Redwood  Valley  Coimty  WD, 
SRPA,  California:  Restructuring  the 
repayment  schedule  pursuant  to  Pub.  L. 
100-516. 

4.  El  Dorado  County  Water  Agency, 
CVP,  California:  M&I  water  service 
contract  to  supplement  existing  water 
supply:  15.000  acre-feet  for  El  Dorado 
Coimty  Water  Agency  authorized  by 
Pub.  L.  101-514. 

5.  Sutter  Extension  and  Biggs-West 
Gridley  WDs,  Buena  Vista  Water  Storage 
District,  and  the  State  of  California 
Department  of  Water  Resources,  CVP, 
California:  Pursuant  to  Pub.  L.  102-575, 
conveyance  agreements  for  the  purpose 
of  wheeling  refuge  water  supplies  and 
funding  District  facility  improvements 
and  exchange  agreements  to  provide 
water  for  refuge  and  private  wetlands. 

6.  Mountain  Gate  Community 
Services  District,  CVP,  California: 
Amendment  of  existing  long-term  water 
service  contract  to  include  right  to 
renew.  This  amendment  will  also 
conform  the  contract  to  current 


Reclamation  law,  including  Pub.  L.  102- 
575. 

7.  CVP  Service  Area,  California: 
Temporary  water  purchase  agreements 
for  acquisition  of  20,000  to  200,000 
acre-feet  of  water  for  fish  and  wildlife 
purposes  as  authorized  by  the  Central 
Valley  Project  Improvement  Act  for 
terms  of  up  to  3  years. 

8.  City  of  Roseville,  CVP.  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water  provided  from  the  Placer  County 
Water  Agency.  This  contract  will  allow 
CVP  facilities  to  be  used  to  deliver 
nonproject  water  to  the  City  of  Roseville 
for  use  within  their  service  area. 

9.  Sacramento  Municipal  Utility 
District,  CVP,  California:  Amendment  of 
existing  water  service  contract  to  allow 
for  additional  points  of  diversion  and 
assignment  of  up  to  30,000  acre-feet  of 
project  water  to  the  Sacramento  County 
Water  Agency.  The  amended  contract 
will  conform  to  current  Reclamation 
law. 

10.  Mercy  Springs  WD,  CVP, 
California:  Partial  assigiunent  of  about 
7,000  acre-feet  of  Mercy  Springs  WD's 
water  service  contract  to  Westlands  WD 
for  agricultural  use. 

11.  Cachimia  Operations  and 
Maintenance  Board,  Cachuma  Project, 
California:  Temporary  interim  contract 
(not  to  exceed  1  year)  to  transfer  O&M 
responsibility  of  certain  Cachuma 
Project  facilities  to  member  units. 

12.  M&T,  Inc.,  Sacramento  River 
Water  Rights  Contractors,  CVP, 
California:  A  proposed  exchange 
agreement  with  M&T,  Inc.,  to  take  Butte 
Creek  water  rights  water  from  the 
Sacramento  River  in  exchange  fw  CVP 
water  to  facilitate  habitat  restoration. 

13.  El  Dorado  ID.  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water.  This  contract  will  allow  CVP 
facilities  to  be  used  to  deliver 
nonproject  water  to  the  El  Dorado  ID  for 
use  within  their  service  area. 

14.  Horsefly,  Klamath,  Langell  Valley, 
and  Tulelake  IDs,  Klamath  Project, 
Oregon:  SOD  repayment  of  applicable 
costs.  These  districts  will  share,  in 
repayment  of  costs  and  each  district  will 
have  a  separate  contract.  Initial  contract 
should  be  ready  by  April  2003. 

15.  Casitas  Municipal  WD,  Ventura 
Project,  California:  Repayment  contract 
for  SOD  work  on  Casitas  Dam. 

16.  Warren  Act  Contracts,  CVP, 
California:  Execution  of  long-term 
Warren  Act  contracts  (up  to  25  years) 
with  various  entities  for  conveyance  of 
nonproject  water  in  the  Delta-Mendota 
Canal  and  the  Friant  Division  facilities. 

17.  Tuolumne  Utilities  District 
(formerly  Tuolumne  Regional  WD), 


CVP,  California:  Long-term  water 
service  contract  for  up  to  9,000  acre-feet 
from  New  Melones  Reservoir,  and 
possibly  long-term  contract  for  storage 
of  nonproject  water  in  New  Melones 
Reservoir. 

18.  Banta  Carbona  ID,  CVP,  California: 
Long-term  Warren  Act  contract  for 
conveyance  of  nonproject  water  in  the 
Delta-Mendota  Canal. 

19.  Plain  View  WD.  CVP,  California: 
Long-term  Warren  Act  contract  for 
conveyance  of  nonproject  water  in  the 
Delta-Mendota  Canal. 

20.  City  of  Redding,  CVP,  California: 
Amend  water  service  contract  No.  14- 
06-200-52  72  A,  for  the  purpose  of 
renegotiating  the  provisions  of  contract 
Article  15,  "Water  Shortage  and 
Apportioiunent,"  to  conform  to  current 
CVP  M&I  water  shortage  policy. 

21.  Byron-Bethany  ID,  CVP, 
California:  Long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water  in  the  Delta-Mendota  Canal. 

22.  Sacramento  Area  Flood  Control 
Agency.  CVP,  California:  Execution  of  a 
long-term  Operations  Agreement  for 
flood  control  operations  of  Folsom  Dam 
and  Reservoir  to  allow  for  recovery  of 
costs  associated  with  operating  a 
variable  flood  control  pool  of  400,000  to 
670,000  acre-feet  of  water  diuing  the 
flood  control  season.  This  agreement  is 
to  conform  to  Federal  law. 

23.  Lower  Tule  River,  Porterville,,and 
Vandalia  IDs,  and  Pioneer  Water 
Company,  Success  Project,  California: 
Repayment  contract  for  SOD  costs 
assigned  to  the  irrigation  purpose  of 
Success  Dam. 

24.  Colusa  County  WD,  CVP, 
California:  Proposed  long-term  Warren 
Act  contract  for  conveyance  of  up  to 
4,500  acre-feet  of  ground  water  through 
the  Tehama-Colusa  Canal. 

25.  Friant  Water  Users  Authority  and 
San  Luis  and  Delta-Mendota  Water 
Authority,  CVP,  California: 
Amendments  to  the  Operation, 
Maintenance,  and  Replacement  and 
Certain  Financial  and  Administrative 
Activities'  Agreements  to  implement 
certain  changes  to  the  Direct  Funding 
provisions  to  comply  with  applicable 
Federal  law. 

26.  Madera-Chowchilla  Water  and 
Power  Authority.  CVP,  California: 
Agreement  to  transfer  the  operation, 
maintenance,  and  replacement  and 
certain  financial  and  administrative 
activities  related  to  the  Madera  Canal 
and  associated  works. 

27.  El  Dorado  ID,  CVP,  California: 

Title  transfer  agreement  for  conveyance     " '« 
of  CVP  facilities.  This  agreement  will 
allow  transfer  of  title  for  Sly  Park  Dam, 
Jenkinson  Lake,  and  appurtenant 
facilities  from  the  CVP  to  El  Dorado  ID. 
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28.  Foresthill  Public  Utility  District. 
CVP.  California:  Title  transfer  agreement 
for  conveyance  of  CVP  facilities.  This 
agreement  will  allow  transfer  of  title  for 
Sugar  Pine  Dam  and  appurtenant 
facilities  from  the  CVP  to  Foresthill 
Public  Utility  District. 

29.  Carpinteria  WD,  Cachuma  Project. 
California:  Contract  to  transfer  title  of 
distribution  system  to  the  District.  Title 
transfer  subject  to  Congressional 
ratification. 

30.  Montecito  WD.  Cachuma  Project, 
California:  Contract  to  transfer  title  of 
distribution  system  to  the  District.  Jitle 
transfer  subject  to  Congressional 
ratification. 

31.  City  of  Vallejo.  Solano  Project, 
California:  Execution  of  long-term 
Warren  Act  contract  for  conveyance  of 
nonproject  water.  This  contract  will 
allow  Solano  Project  facilities  to  be  used 
to  deliver  nonproject  water  to  the  City 
of  Vallejo  for  use  within  their  service 
area. 

32.  Sacramento  Suburban  WD 
(formerly  Northridge  WD).  CVP. 
California:  Execution  of  long-term 
Warren  Act  contract  for  conveyance  of 
nonproject  water.  This  contract  will 
allow  CVP  facilities  to  be  used  to  deliver 
nonproject  water  to  the  Sacramento 
Suburban  WD  for  use  within  their 
service  area. 

33.  Truckee  Meadows  Water 
Authority.  Town  of  Femley.  State  of 
California.  City  of  Reno.  City  of  Sparks. 
Washoe  County,  State  of  Nevada, 
Truckee-Carson  ID,  and  any  other  local 
interest  or  Native  American  Tribal 
Interest,  who  may  have  negotiated  rights 
under  Pub.  L.  101-618;  Nevada  and 
California:  Contract  for  the  storage  of 
non-Federal  water  in  Truckee  River 
reservoirs  as  authorized  by  Pub.  L.  101- 
618  and  the  Preliminary  Settlement 
Agreement.  The  contracts  shall  be 
consistent  with  the  Truckee  River  Water 
Quality  Settlement  Agreement  and  the 
terms  and  conditions  of  the  proposed 
Truckee  River  Operating  Agreement. 

34.  Contra  Costa  WD,  CVP.  California: 
Amend  water  service  contract  No.  I75r- 
3401 A  to  extend  the  date  for 
renegotiation  of  the  provisions  of 
contract  Article  12  "Water  Shortage  and 
Apportionment." 

35.  Cachuma  Operation  and 
Maintenance  Board,  Cachuma  Project, 
California:  Long-term  contract  to 
transfer  responsibility  for  O&M  and 
O&M  funding  of  certain  Cachuma 
Project  facilities  to  the  member  units. 

36.  Sacramento  River  Settlement 
Contracts,  CVP,  California:  Up  to  145 
contracts  and  one  contract  with  Colusa 
Drain  Mutual  Water  Company  will  be 
renewed;  water  quantities  for  these 
contracts  total  2.2M  acre-feet.  Colusa 


Drain  Mutual  Water  Company  will  be 
renewed  for  a  period  of  25  years,  and 
the  rest  will  be  renewed  for  a  period  of 
40  years.  These  contracts  reflect  an 
agreement  to  settle  the  dispute  over 
water  rights'  claims  on  the  Sacramento 
River. 

37.  San  Joaquin  Valley  National 
Cemetery,  U.S.  Department  of  Veteran 
Affairs,  Delta  Division,  CVP.  California: 
Renewal'  of  the  long-term  water  service 
contract  for  up  to  850  acre-feet  with 
conveyance  through  the  California  State 
Aqueduct  pursuant  to  the  CVP-SWP     - 
wheeling  agreement. 

38.  A  Canal  Fish  Screens.  Klamath 
Project.  Oregon:  Negotiation  of  an  O&M 
contract  for  the  A  Canal  Fish  Screen 
with  Klamath  ID. 

39.  Ady  Canal  Headgates.  Klamath 
Project.  Oregon:  Transfer  of  operational 
control  to  Klamath  Drainage  District  of 
the  headgates  located  at  the  railroad. 
Reclamation  does  not  own  the  land  at 
the  headgates,  only  operational  control 
pursuant  to  .a  railroad  agreement. 

The  following  contract  action  has 
been  completed  since  the  last 
publication  of  this  notice  on  November 
15,  2002: 

1.  (11)  Cachuma  Operations  and 
Maintenance  Board,  Cachiuna  Project, 
California:  Temporary  interim  contract 
(not  to  exceed  1  year)  to  transfer  O&M 
responsibility  of  certain  Cachuma 
Project  facilities  to  member  units. 
Temporary  interim  contract  executed  on 
November  1.  2002.  and  expires  February 
28.  2003. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Park  Street).  Boulder  City. 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  Milton  and  Jean  Phillips,  Cameron 
Brothers  Construction  Co.,  Ogram 
Farms,  John  J.  Peach,  Sunkist  Growers, 
Inc.,  BCP,  Arizona:  Colorado  River 
water  delivery  contracts,  as 
recommended  by  the  Arizona 
Department  of  Water  Resources,  with 
agricultural  entities  located  near  the 
Colorado  River  for  up  to  3,168  acre-feet 
per  year  total. 

2.  Brooke  Water  Co.,  BCP,  Arizona: 
Amend  contract  for  an  additional  120 
acre-feet  per  year  of  Colorado  River 
water  for  domestic  uses,  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

3.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Agreement  for  delivery  of 
Colorado  River  water  for  the  National 
Park  Service's  Federal  Establishment 
PPR  for  diversion  of  500  acre-feet 
annually  and  the  National  Park 


Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25.  1930). 

4.  Miscellaneous  PPR  entitlement 
holders,  BCP.  Arizona  and  California: 
New  contracts  for  entitlement  to 
Colorado  River  water  as  decreed  by  the 
U.S.  Supreme  Court  in  Arizona  v. 
California,  as  supplemented  or 
amended,  and  as  required  by  section  5 
of  the  Boulder  Canyon  Project  Act. 
Miscellaneous  PPRs  holders  are  listed  in 
the  January  9, 1979,  Supreme  Court 
Supplemental  Decree  in  Arizona  v. 
California  et  al. 

5.  Miscellaneous  PPR  No.  11.  BCP, 
Arizona:  Assign  a  portion  of  the  PPR 
from  Holpal  to  McNulty  et  al.  And 
assign  a  portion  of  the  PPR  from  Holpal 
to  Hoover. 

6.  Curtis  Family  Trust  et  al.,  BCP. 
Arizona:  Contract  for  2.100  acre-feet  per 
year  of  Colorado  River  water  for 
irrigation. 

7.  Beattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1,890  acre-feet  per  year  of 
unused  Arizona  entitlement  of  Colorado 
River  water  for  irrigation. 

8.  U.S.  Fish  and  Wildlife  Service, 
Lower  Colorado  River  Refuge  Complex, 
BCP,  Arizona:  Agreement  to  administer 
the  Colorado  River  water  entitlement  for 
refuge  lands  located  in  Arizona  to 
resolve  water  rights  coordination  issues, 
and  to  provide  for  an  additional 
entitlement  for  non-consumptive  use  of 
flow  through  water. 

9.  Maricopa-Stanfield  IDD,  CAP. 
Arizona:  Amend  distribution  system 
repayment  contract  No.  4-07-3Q- 
W0047  to  reschedule  repayment 
pursuant  to  Jxme  28,  1996,  agreement. 

10.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

11.  San  Tan  ID,  CAP,  Arizona:  Amend 
distribution  system  repayment  contract 
No.  6-07-30-W0120  to  increase  the 
repayment  obligation  by  approximately 
$168,000. 

12.  Central  Arizona  Drainage  and  ID, 
CAP.  Arizona:  Amend  distribution 
system  repayment  contract  No.  4—07- 
30-W0048  to  modify  repayment  terms 
pursuant  to  final  order  issued  by  U.S. 
Bankruptcy  Court.  District  of  Arizona. 

13.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California,  BCP,  California: 
Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  Ail- 
American  Canal  seepage  water  in 
accordance  with  title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act 
dated  November  17.  1988. 

14.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 


California,  BCP,  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  All- 
American  Canal  in  accordance  with  title 
n  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17, 1988. 

15.  Salt  River  Pima-Maricopa  Indian 
Community,  CAP,  Arizona:  O&M 
contract  for  its  CAP  water  distribution 
system. 

16.  Arizona  State  Land  Department, 
BCP,  Arizona:  Colorado  River  water 
delivery  contract  for  1,535  acre-feet  per 
year  for  domestic  use. 

17.  Miscellaneous  PPR  No.  38,  BCP,      ' 
California:  Assign  Schroeder's  portion 

of  the  PPR  to  Murphy  Broadcasting. 

18.  Bemeil  Water  Co.,  CAP,  Arizona: 
Water  service  contracts  associated  with 
partial  assignment  of  water  service  to 
the  Cave  Creek  Water  Company. 

19.  Canyon  Forest  Village  11 
Corporation,  BCP.  \rizona:  Colorado 
River  water  delivery  contract  for  up  to 
400  acre-feet  per  year  of  un«sed  Arizona 
apportionment  or  surplus 
apportionment  for  domestic  use. 

20.  Gila  Project  Works,  Gila  Project, 
Arizona:  Title  transfer  of  facilities  and 
certain  lands  in  the  yVellton-Mohawk 
Division  from  the  United  States  to  the 
Wellton-Mohawk  IDD. 

21.  ASARCO  Inc.,  CAP,  Arizona: 
Amendment  of  subcontract  to  extend 
the  deadline  to  December  31,  2003,  for 
giving  notice  of  termination  on 
exchange. 

22.  Phelps  Dodge  Miami,  toe,  CAP, 
Arizona:  Amendment  of  subcontract  to 
extend  the  deadline  until  December  31, 
2003,  for  giving  notice  of  termination  on 
exchange. 

23.  Gila  River  todian  Community, 
CAP,  Arizona:  Amend  CAP  water 
delivery  contract  and  distribution 
system  repayment  and  operation, 
maintenance,  and  replacement  contract 
pursuant  to  Arizona  Water  Settlements 
Act,  when  enacted. 

24.  California  Water  Districts,  BCP, 
California:  tocorporate  into  the  water 
delivery  contracts  with  several  water 
districts  (Coachella  Valley  WD,  Imperial 
ID,  Palo  Verde  ID,  and  The  Metropolitan 
WD  of  Southern  California),  through 
new  contracts,  contract  amendments, 
contract  approvals,  or  other  appropriate 
means,  the  agreement  to  be  reached 
with  those  water  districts  to  (i)  quantify 
the  Colorado  River  water  entitlements 
for  Coachella  Valley  WD  and  Imperial 
ID  and  (ii)  provide  a  basis  for  water 
transfers  among  California  water 
districts. 

25.  North  Gila  Valley  IDD,  Yuma  ID, 
and  Yuma  Mesa  IDD,  Yuma  Mesa 
Division,  Gila  Project,  Arizona: 


Administrative  action  to  amend  each 
district's  Colorado  River  water  delivery 
contract  to  effectuate  a  change  frt>m  a 
"pooled"  water  entitlement  for  the 
Division  to  a  quantified  entitlement  for 
each  district. 

26.  Indian  and/or  non-todian  M&I 
users,  CAP,  Arizona:  New  or 
amendatory  water  service  contracts  or 
subcontracts  in  accordance  with  an 
anticipated  final  record  of  decision  for 
reallocation  of  CAP  water,  as  discussed 
in  the  Secretary  of  the  Interior's  notice 
published  on  page  41456  of  the  Federal 
Register  on  July  30, 1999. 

27.  Litchfield  Park  Service  Company, 
CAP.  Arizona:  Proposed  assigiunents  of 
5,580  acre-feet  of  CAP  M&I  water  to  the 
Central  Arizona  Groimdwater 
Replenishment  District  and  to  the  cities 
of  Avondale,  Carefree,  and  Goodyear. 

28.  Shepard  Water  Company,  toe, 
BCP,  Arizona:  Contract  for  the  delivery 
of  50  acre-feet  of  domestic  water. 

29.  The  United  States  totemational 
Boundary  and  Water  Commission,  The 
Metropolitan  WD  of  Southern 
California,  San  Diego  County  Water 
Authority,  and  Otay  WD,  Mexican 
Treaty  Waters:  Agreement  for  the 
temporary  emergency  delivery  of  a 
portion  of  the  Mexican  Treaty  waters  of 
the  Colorado  River  to  the  International 
Boundary  in  the  vicinity  of  Tijuana, 
Baja  California,  Mexico. 

30.  Gila  River  todian  Community, 
CAP,  Arizona:  Operation,  maintenance, 
and  replacement  contract  for  an 
archeological  repository  named  the 
Huhugam  Heritage  Center. 

31 .  Jessen  Family  Limited 
Partnership,  BCP,  Arizona:  Partial 
contract  assigrmient  of  agricultural 
water  bom  Arlto  Dulto  to  Jessen  Family 
Limited  Partnership. 

32.  Robson  Commimities,  Southern 
Arizona  Water  Rights  Settlement  Act, 
Arizona:  United  States  contract  with 
Robson  Conununities  for  the  sale  of 
1,618  acre-feet  of  long-term  water 
storage  credits  accrued  in  the  Tucson 
area  durmg  calendar  year  2000. 

33.  Cities  of  Chandler  and  Mesa,  CAP, 
Arizona:  Amendments  to  the  CAP  M&I 
water  service  subcontracts  of  the  cities 
of  Chandler  and  Mesa  to  remove  the 
language  stattog  that  direct  effluent 
exchange  agreements  with  Indian 
Communities  are  subject  to  the  "poolmg 
concept." 

34.  City  of  Somerton,  BCP,  Arizona: 
Contract  for  the  delivery  of  up  to  750 
acre-feet  of  Colorado  River  water  for 
domestic  use. 

35.  Various  Irrigation  Districts,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contracts  to  provide  for 
partial  assumption  of  debt  by  the 
Central  Arizona  Water  Conservation 


District  and  the  United  States  upon 
enactment  of  Federal  legislation 
providing  for  resolution  of  CAP  issues. 

36.  Mohave  County  Water  Authority, 
BCP,  Arizona:  Amendatory  Colorado 
River  Water  delivery  contract  to  mclude 
the  delivery  of  3,500  acre-feet  per  year 
of  fourth  priority  water  and  to  delete  the 
delivery  of  3,500  acre-feet  per  year  of 
fifth  or  sixth  priority  water. 

37.  Citizens  Communications 
Company  (Agua  Fria  Division),  CAP, 
Arizona:  Assignment  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American    . 
Water  Company  (Sim  City). 

38.  Harquahala  Valley  ID,  CAP, 
Arizona:  The  District  has  requested  that 
Reclamation  transfer  title  to  the 
District's  CAP  Distribution  System  and 
to  assign  to  the  District  permanent 
easements  acquired  by  the  United 
States.  Title  transfer  of  the  District's 
CAP  distribution  system  is  authorized 
by  Public  Law  101-628  and  contract  No. 
3_07-30-W0289  between  the  District 
and  Reclamation,  dated  December  8, 
1992. 

39.  All-American  Canal.  BCP, 
California:  Agreement  among 
Reclamation,  Imperial  ID,  Metropolitan 
WD,  and  Coachella  Valley  WD  for  the 
federally  funded  construction  of  a 
reservoir(s)  and  associated  facilities  that 
will  improve  the  regulation  and 
management  of  Colorado  River  water 
(Federal  legislation  pending). 

40.  Pasquinelli,  Gary  J.  and  Barbara  J.. 
BCP,  Arizona:  Contract  for  the  delivery 
of  486  acre-feet  of  Colorado  River  water 
for  agricultural  purposes. 

41.  Citizens  Communications 
Company  (Sim  City  Division),  CAP, 
Arizona:  Assigiunent  of  M&l  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City  Division). 

42.  Citizens  Communications 
Company  (Sun  City  West  Division), 
CAP,  Arizona:  Assignment  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City  West 
Division). 

43.  Allocation  agreement  for  water 
conserved  from  lining  the  All-American 
and  Coachella  Canals,  BCP.  California: 
Parties  mclude  the  United  States.  The 
Metropolitan  WD  of  Southern 
California,  the  Coachella  Valley  WD.  the 
Imperial  ID,  the  City  of  Escondido. 
Vista,  San  Luis  Rey  River  todian  Water 
Authority,  and  the  La  JoUa,  Pala,  Pauma. 
Rincon,  and  San  Pasqual  Bands  of 
Mission  todians. 

44.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Amend  CAP  water  delivery 
contract  pursuant  to  Arizona  Water 
Settlements  Act,  when  enacted. 
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45.  Central  Arizona  Water 
Conservation  District  and  the  Arizona 
Department  of  Water  Resources.  CAP, 
Arizona:  Arizona  Water  Settlement 
Agreement  to  settle  all  current  CAP 
water  allocation  issues. 

The  following  actions  have  been 
discontinued  since  the  last  publication 
of  this  notice  on  November  15,  2002: 

1.  (20)  Tohono  Oodham  Nation,  CAP, 
Arizona:  Repayment  contract  for  a 
portion  of  the  construction  costs 
associated  with  water  distribution 
system  for  Central  Arizona  IDD. 

2.  (21)  Tohono  Oodham  Nation.  CAP, 
Arizona:  Contracts  for  Schuk  Toak  and 
San  Xavier  Districts  for  repayment  of 
Federal  expenditures  for  construction  of 
distribution  systems. 

3.  (40)  Sonny  Cowan,  BCP.  California: 
Approval  to  lease  up  to  1 75  acre-feet  of 
his  PPR  water  to  Moabi  Regional  Park. 

4.  (49)  All-American  Canal,  BCP. 
California:  Agreement  among 
Reclamation,  Imperial  ID,  and 
Metropolitan  WD  to  provide  for  the 
construction  of  lining  for  23  miles  of  the 
All-American  Canal,  funded  by  the  State 
of  California. 

The  following  action  has  been 
completed  since  the  last  publication  of 
this  notice  on  November  15,  2002: 

1.  (33)  Arizona  Water  Banking 
Authority  and  Southern  Nevada  Water 
Authority,  BCP,  Arizona  and  Nevada: 
Contract  to  provide  for  the  interstate 
contractual  distribution  of  Colorado 
River  water  through  the  off-stream 
storage  of  Colorado  River  water  in 
Arizona,  the  development  by  the 
Arizona  Water  Banking  Authority  of 
intentionally  created  unused 
apportionment,  and  the  release  of  this 
intentionally  created  unused 
apportionment  by  the  Secretary  of  the 
Interior  to  Southern  Nevada  Water 
Authority. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street. 
Room  6107.  Salt  Lake  City.  Utah  84138- 
1102.  telephone  801-524-3864. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Initial  Units, 
Colorado  River  Storage  Project;  Utah. 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10.000  acre-feet  of  water  annually  for 
terms  up  to  10  years;  long-term 
contracts  for  similar  service  for  up  to 
1,000  acre-feet  of  water  annually. 

(a)  Russell.  Harrison  F.  and  Patricia 
E.;  Aspinall  Unit;  CRSP;  Colorado: 
Contract  for  1  acre-foot  to.  support  an 
augmentation  plan,  Case  No.  97CW39, 
Water  Division  Court  No.  4.  State  of 
Colorado,  to  provide  for  a  single-family 
residential  well,  including  home  lawn 


and  livestock  watering  (non- 
commercial). 

(b)  Stephens,  Walter  Daniel;  Aspinall 
Unit;  CRSP;  Colorado:  Contract  for  2 
acre-feet  to  support  an  augmentation 
plan.  Case  No.  97CW49,  Water  Division 
Court  No.  4,  State  of  Colorado,  to 
provide  for  pond  evaporative  depletions 
during  the  non-irrigation  season. 

(c)  United  States  Fish  and  Wildlife 
Service,  Aspinall  Unit,  CRSP,  Colorado: 
Contract  for  25  acre-feet  to  support  an 
augmentation  plan  to  provide  water  for 
the  Hotchkiss  Fish  Hatchery  ponds, 
used  to  grow  out  endangered  fish,  a  part 
of  the  Endangered  Fish  Recovery 
Program. 

(a)  Upper  Gunnison  Water 
Conservancy  District  (Upper  Gunnison), 
Aspinall  Unit,  CRSP,  Colorado:  A  40- 
year  contract  for  500  acre-feet  of  M&I 
water  to  support  Upper  Gunnison's  plan 
of  augmentation  for  non-agricultural 
water  use  within  the  Upper  Gunnison 
District.  The  500  acre-feet  of  water  to  be 
resold  by  Upper  Gunnison  under  third- 
party  contracts  approved  by 
Reclamation  to  water  users  located 
within  Upper  Gunnison's  Districts 
boimdaries. 

2.  Taos  Area,  San  Juan-Chama  Project. 
New  Mexico:  The  United  States  is 
reserving  2.990  acre-feet  of  project  water 
for  potential  use  in  an  Indian  water 
rights  settlement  in  the  Taos.  New 
Mexico  area. 

3.  Water  Service  Contractors,  San 
Juan-Chama  Project.  New  Mexico: 
Conversion  of  water  service  contracts  to 
repayment  contracts  for  the  following 
entities:  City  of  Santa  Fe.  County  of  Los 
Alamos.  City  of  Espanola.  Town  of  Taos. 
Village  of  Los  Limas.  and  Village  of  Tao 
Ski  Valley. 

4.  Various  Contractors,  San  Juan- 
Chama  Project,  New  Mexico:  "The 
United  States  proposes  to  lease  water 
from  various  contractors  to  stabilize 
flows  in  a  critical  reach  of  the  Rio 
Grande  in  order  to  meet  the  needs  of 
irrigators  and  preserve  habitat  for  the 
silvery  miimow. 

5.  Provo  River  Water  Users,  Provo 
River  Project.  Utah:  Contract  to  provide 
for  repayment  of  reimbursable  portion 
of  construction  costs  of  SOD 
modifications  to  Deer  Creek  Dam. 

6.  Upper  Gunnison  River  Water 
Conservancy  District.  Wayne  N. 
Aspinall  Unit.  CRSP.  Colorado:  Long- 
term  water  service  contract  for  up  to 
25.000  acre-feet  for  irrigation  use. 

7.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Guimison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project.  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  theWajme 


N.  Aspinall  Storage  Units  to  improve 
water  management. 

8.  Southern  Ute  Indian  Tribe,  Florida 
Project,  Colorado:  Supplement  to 
contract  No.  14-06-400-3038,  dated 
May  7,  1963,  for  an  additional  181  acre- 
feet  of  project  water,  plus  563  acre-feet 
of  water  pursuant  to  the  1986  Colorado 
Ute  Indian  Water  Rights  Final 
Settlement  Agreement. 

9.  Grand  Valley  Water  Users 
Association.  Orchard  Mesa  ID.  and 
Public  Service  Company  of  Colorado. 
Grand  Valley  Project,  Colorado:  Water 
service  contract  for  the  utilization  of 
project  water  for  cooling  purposes  for  a 
steam  electric  generation  plant. 

10.  Sanpete  County  Water 
Conservancy  District,  Narrows  Project. 
Utah:  Application  for  a  SRPA  loan  and 
grant  to  construct  a  dam.  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre-feet  of  water 
through  a  transmountain  diversion  hxim 
upper  Gooseberry  Creek  in  the  Price 
River  drainage  (Colorado  River  Basin)  to 
the  San  Pitch — Savor  River  (Great 
Basin). 

11.  Individual  Irrigators,  Carlsbad 
Project.  New  Mexico:  The  United  States 
proposes  to  enter  into  long-term 
forbearance  lease  agreements  with 
individuals  who  have  privately  held 
water  rights  to  divert  nonproject  water 
either  directly  from  the  Pecos  River  or 
from  shallow/artesian  wells  in  the  Pecos 
River  Watershed.  This  action  will  result 
in  additional  water  in  the  Pecos  River  to 
make  up  for  the  water  depletions  caused 
by  changes  in  operations  at  Summer 
Dam  which  were  made  to  improve 
conditions  for  a  threatened  species,  the 
Pecos  bluntnose  shiner. 

12.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  Colorado  and 
New  Mexico:  Cost-sharing/repayment 
contract  for  up  to  1.560  acre-feet  per 
year  of  M&I  water;  contract  terms  to  be 
consistent  with  the  Colorado  Ute 
Settlement  Act  Amendments  of  2000 
(title  in  of  Pub.  L.  106-554). 

13.  LeChee  Chapter  of  the  Navajo 
Nation.  Glen  Canyon  Unit.  CRSP. 
Arizona:  Long-term  contract  for  950 
acre-feet  of  water  for  municipal 
purposes. 

14.  Pine  River  ID.  Pine  River  Project, 
Colorado:  Contract  to  allow  the  District 
to  convert  up  to  approximately  3.000 
acre-feet  of  project  irrigation  water  to 
municipal,  domestic,  and  industrial 
uses. 

15.  City  of  Page.  Arizona;  Glen 
Canyon  Unit;  CRSP;  Arizona:  Long-term 
contract  for  1.000  acre-feet  of  water  for 
municipal  purposes. 

16.  Castle  Valley  Special  Service 
District.  City  of  Huntington,  Emery 
County  Project:  Assignment  of  contract 
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for  189  acre-feet  of  water  for  municipal 
purposes. 

17.  El  Paso  Coimty  Water 
Improvement  District  No.  1  and  Isleta 
del  Sur  Pueblo.  Rio  Grande  Project. 
Texas:  Contract  to  convert  up  to  1.000 
acre-feet  of  the  Pueblo's  project 
irrigation  water  to  use  for  traditional 
and  religious  purposes. 

18.  Carlsbaa  ED  and  New  Mexico 
Interstate  Stream  Commission  (ISC). 
Carlsbad  Project,  New  Mexico:  Contract 
to  convert  irrigation  water  appurtenant 
to  up  to  6.000  acres  of  land  vdthin  the 
project  for  use  by  the  ISC  for  delivery 
to  Texas  to  meet  New  Mexico's  Pecos 
River  Compact  obligation. 

The  following  action  has  been 
discontinued  since  the  last  publication 
of  this  notice  on  November  15,  2002: 

1.  (4)  Various  Contractors,  San  Juan- 
Chama  Project.  New  Mexico:  Three 
potential  contracts  among  the  United 
States.  Middle  Rio  Grande  Conservancy 
District,  and  the  City  of  Albuquerque  to 
implement  terms  of  Agreed  Older 
Resolving  Plaintiff's  Motion  for 
Preliminary  Injunction,  dated  August  2. 
2000.  and  the  supplement  dated  October 
5.  2000.  The  ordered  actions  were  taken 
without  contracts  being  put  in  place. 

The  following  actions  nave  h«en 
completed  since  the  last  publication  of 
this  notice  on  November  15,  2002: 

1.  (l)(f)  David  W.  and  Rebecca  A. 
Deninis,  Aspinall  Unit,  CRSP,  Colorado: 
Contract  for  1  acre-foot  to  support  an 
augmentation  plan.  Case  No.  01CW84. 
Water  Division  Court  No.  4.  State  of 
Colorado,  to  provide  for  a  single-family 
residential  well,  including  in-house 
residential,  limited  lawn,  pond 
evaporation,  and  livestock  watering 
(non-commercial).  Contract  executed 
May  17,  2002. 

2.  (13)  Dolores  Water  Conservancy 
District,  Dolores  Project,  Colorado: 
Amendment  to  an  existing  carriage 
contract  to  extend  the  term  of  the 
contract  from  25  years  to  a  total  of  50 
years.  Amendment  executed  August  29. 
2002. 

3.  (14)  Ogden  River  Water  Users 
Association  and  Weber  Basin  Water 
Conservancy  District.  Ogden  River  and 
Weber  Basin  Projects.  Utah:  Contract  to 
provide  for  repayment  of  water  users 
portion  of  construction  contract  due  to 
SOD  investigations  recommendations  at 
Pineview  Dam.  Contract  executed 
March  28,  2002. 

4.  (21)  Uintah  Water  Conservancy 
District.  Jensen  Unit.  CUP.  Utah: 
Contract  to  allow  the  District  to  use  up 
to  approximately  2,500  acre-feet  of 
project  water  for  irrigation  and  M&I 
uses.  Contract  executed  June  20,  2002. 

Great  Plains  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900,  Federal 


Building.  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730.  ^ 

1.  Individual  irrigators.  M&I.  and 
miscellaneous  water  users:  Colorado, 
Kansas,  Montana.  Nebraska.  North 
DakoU,  Oklahoma.  South  Dakota.  Texas, 
and  Wyoming:  Temporary  (interim) 
water  service  contracts  for  the  sale, 
conveyance,  storage,  and  exchange  of 
siurplus  project  water  and  nonproject 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  a  term  up  to  1  year. 

2.  Green  Moimtain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 
irrigation  and  M&I;  contracts  for  sale  of 
water  from  the  marketable  yield  to  water 
users  within  the  Colorado  River  Basin  of 
western  Colorado. 

3.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
round  water  sales  from  the  regxilatory 
capacity  of  Ruedi  Reservoir.  Water 
service  and  repayment  contracts  for  up 
to  17,000  acre-feet  annually  for  M&I  use; 
contract  with  Colorado  Water 
Conservation  Board  and  the  U.S.  Fish 
and  Wildlife  Service  for  10.825  acre-feet 
for  endangered  fishes. 

4.  Garrison  Diversion  Unit,  P-^SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

5.  City  of  Rapid  City,  Rapid  Valley 
Unit,  P-SMBP,  South  Dakota:  Contract 
renewal  for  storage  capacity  in  Pactola 
Reservoir.  A  temporary  (1  year  not  to 
exceed  10,000  acre-feet)  water  service 
contract  will  be  executed  with  the  City 
of  Rapid  City,  Rapid  Valley  Unit,  for  use 
of  water  from  Pactola  Reservoir.  A  long- 
term  storage  contract  is  being  negotiated 
for  water  stored  in  Pactola  Reservoir. 

6.  Pathfinder  ID,  North  Platte  Project, 
Nebraska:  Negotiation  of  a  contract 
regarding  SOD  program  modifications  of 
Lake  Alice  Dam  No.  1  Filter/Drain. 

7.  Mid-Dakota  Rural  Water  System, 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  non-profit  corporation 
for  the  planning  and  construction  of  a 
rural  water  supply  system. 

8.  Angostiuti  ID,  Angostura  Unit,  P- 
SMBP,  South  Dakota:  An  interim  3-year 
contract  was  executed  on  June  9,  2000, 
to  provide  for  a  continuing  water  supply 
and  allow  adequate  time  for  completion 
of  the  Environmental  Impact  Statement 
for  long-term  contract  renewal.  A  BON 


lor  a  long-term  contract  renewal  has 
been  approved  by  the  Commissioner's 
Office.  Contract  negotiations  for  a  long 
term  25-year  contract  have  been 
completed.  Both  the  Record  of  Decision  . 
and  the  contract  will  be  signed  in 
January  2003. 

9.  City  of  Berthoud,  Colorado, 
Colorado-Big  Thompson  Project, 
Colorado:  Long-term  contract  for 
conveyance  of  nonproject  M&I  water 
through  Colorado-Big  Thompson  Project 
facilities. 

10.  City  of  Cheyqpne,  Kendrick 
Project,  Wyoming:  Negotiation  of  a  long- 
term  contract  for  storage  space.  Contract 
for  up  to  10,000  acre-feet  of  storage 
space  for  replacement  water  on  a  yearly 
basis  in  Seminoe  Reservoir.  A 
temporary  contract  has  been  issued 
pending  negotiations  of  the  long-term 
contract.  ^• 

11.  Highland-Hanover  ID.  P-SMBP. 
Hanover-Bluff  Unit.  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  costs. 

12.  Upper  Bluff  ID.  P-SMBP. 
Hanover-Bluff  Unit,  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  cost. 

13.  Fort  Clark  ID.  P-SMBP.  North 
Dakota:  Negotiation  of  water  service 
contract  to  continue  delivery  of  project 
water  to  the  District. 

14.  Western  Heart  River  ID.  P-SMBP. 
Heart  Butte  Unit,  North  Dakota: 
Negotiation  of  water  service  contract  to 
continue  delivery  of  project  water  to  the 
District. 

15.  Lower  Marias  Unit.  P-SMBP. 
Montana:  Water  service  contract  with 
Robert  A.  Sisk  expired  in  Jidy  1998. 
Initiating  long-term  contract  for  the  use 
of  up  to  600  acre-feet  of  storage  water 
from  Tiber  Reservoir  to  irrigate  220 
acres.  Temporary/interim  contracts  are 
being  issued  to  allow  continued 
delivery  of  water  and  the  time  necessary 
to  complete  required  actions  for  the 
long-term  contract  process. 

16.  Lower  Marias  Unit,  P-SMBP. 
Montana:  Initiating  renewal  of  long-t^rm 
water  service  contract  with  Julie 
Peterson  for  the  use  of  up  to  717  adre- 
feet  of  storage  water  fi°om  Tiber 
Reservoir  to  irrigate  239  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessary  to 
complete  required  actions  for  the  long- 
term  contract  process. 

17.  Lower  Marias  Unit.  P-SMBP, 
Montana:  Water  service  contract  with 
Ray  Morkrid  as  Morkrid  Enterprises 
expired  May  1998.  Initiating  long-term 
contract  for  the  use  of  up  to  6,855  acre- 
feet  of  storage  water  from  Tiber 
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Reservoir  to  irrigate  2,285  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  tbe  time  necessary  to 
■complete  required  actions  for  the  long- 
term  contract  process. 

18.  Dickinson-Heart  River  Mutual  Aid 
Corporation,  P-SMBP.  Dickinson  Unit, 
North  Dakota:  Negotiate  renewal  of 
water  service  contract  for  irrigation  of 
lands  below  Dickinson  Dam  in  western 
North  Dakota. 

19.  Savage  ID,  P-SMBP.  Montana:  The 
District  is  currently  seeking  title 
transfer.  The  contract  is  subject  to 
renewal  on  an  annual  basis  pending 
outcome  of  the  title  transfer  process. 
Interim  contracts  are  being  issued  to 
allow  continued  delivery  of  water.  The 
District  has  requested  information 
concerning  renewal  of  the  long-term 
contract. 

20.  City  of  Fort  Collins,  Colorado-Big 
Thompson  Project,  Colorado:  Long-term 
contracts  for  conveyance  and  storage  of 
nonproject  M&l  water  through  Colorado- 
Big  Thompson  Project  facilities. 

21.  Standing  Rock  Sioux  Tribe,  P- 
SMBP,  North  Dakota:  Negotiate  a  long- 
term  water  service  contract  with  the 
Standing  Rock  Sioux  Tribe  in  North 
Dakota  for  irrigation  of  up  to  2,380  acres 
of  land  within  the  reservation. 

22.  Glendo  Unit,  P-SMBP,  Wyoming: 
Contract  renewal  for  long-term  water 
service  contracts  with  Burbank  Ditch, 
New  Grattan  Ditch  Company, 
Torrington  ID,  Lucerne  Canal  and  Power 
Company,  and  Wright  and  Murphy 
Ditch  Company. 

23.  Glendo  Unit,  P-SMBP,  Nebraska: 
Contract  renewal  for  long-term  water 
service  contracts  with  Bridgeport, 
Enterprise,  and  Mitchell  IDs,  and 
Central  Nebraska  Public  Power  and  ID. 

24.  Belle  Fourche  ID,  Belle  Fourche 
Project,  South  Dakota:  Belle  Fourche  ID 
has  requested  a  $25,000  reduction  in 
construction  repayment.  Negotiations 
are  pending  resolution  of  contract 
language. 

25.  Helena  Valley  Unit.  P-SMBP, 
Montana:  Initiating  negotiations  with 
Helena  Valley  ID  for  renewal  of  Part  A 
of  the  A/B  contract  which  expires  in 
2004. 

26.  Crow  Creek  Unit,  P-SMBP, 
Montana:  Initiating  negotiations  with 
Toston  ID  for  renewal  of  Part  A  of  the 
A/B  contract  which  expires  in  2004. 

27.  Milk  River  Project,  Montana:  City 
of  Harlem  water  service  contract  expired 
in  December  2002.  Initiating 
negotiations  for  renewal  of  a  water 
service  contract  for  an  annual  supply  of 
raw  water  for  domestic  use  from  the 
Milk  River  not  to  exceed  500  acre-feet. 
An  interim  contract  may  be  issued  to 
continue  delivery  of  water  until  the 


necessary  actions  can  be  completed  to 
renew  the  long-term  contract.  A  draft 
contractyis  available  for  review  and 
public  comment.  Comments  were  due 
by  August  15,  2002. 

28.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Town  of  Chester  water  service 
contract  expired  in  December  2002. 
Initiating  negotiations  for  renewal  of  a 
long-term  water  service  contract  for  an 
annual  supply  of  raw  water  for  domestic 
use  from  Tiber  Reservoir  not  to  exceed 
500  acre-feet.  An  interim  contract  may 
be  issued  to  continue  delivery  of  water 
until  the  necessary  actions  can  be 
completed  to  renew  the  long-term 
contract. 

29.  City  of  Dickinson,  P-SMBP. 
Dickinson  Unit,  North  Dakota:  A 
temporary  contract  has  been  negotiated 
with  the  Park  Board  for  minor  amounts 
of  water  from  Dickinson  Dam.  Negotiate 
a  long-term  water  service  contract  with 
the  City  of  Dickinson  or  Park  Board,  for 
minor  amounts  of  water  from  Dickinson 
Dam. 

30.  Clark  Canyon  Water  Supply 
Company,  East  Bench  Unit,  Montana: 
Initiating  renewal  of  contract  No.  14- 
06-600-3592  which  expires  December 
31,2005. 

31.  East  Bench  ID,  East  Bench  Unit, 
Montana:  Initiating  renewal  of  contract 
No.  14-06-600-3593  which  expires 
December  31,  2005. 

32.  Pueblo  Board  of  Water  Works, 
Fryingpan-Arkansas  Project,  Colorado: 
On  September  25,  2002,  an  amendment 
was  executed  to  extend  the  term  of  a 
conveyance  contract  by  1  year  from 
October  2002  to  October  1.  2003. 
Initiating  negotiations  for  renewal  of  a 
water  conveyance  contract  for  annual 
conveyance  of  up  to  750  acre-feet  of 
nonproject  water  through  the  Nast  and 
Boustead  Tuitoel  System. 

33.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  long-term  water 
service  contract  with  Allen  Brown  as 
Tiber  Enterprises  for  up  to  910  acre-feet 
of  storage  from  Tiber  Reservoir  to 
irrigate  303.2  acres.  Temporary/interim 
contracts  are  being  issued  to  allow 
continued  delivery  of  water  and  the 
time  necessary  to  complete  required 
actions  for  the  long-term  contract 
process. 

34.  Northern  Colorado  Water 
Conservancy  District,  Colorado-Big 
Thompson  Project,  Colorado:  Acting  by 
and  through  the  Pleasant  Valley 
Pipeline  Project  Water  Activity 
Enterprise,  beginning  discussions 
concerning  a  long-term  contract  for 
conveyance  of  nonproject  water  through 
Colorado-Big  Thompson  Project 
facilities. 

35.  Miles  Land  and  Livestock  Co. 
(Individual),  Kendrick  Project,  Alcova 


Reservoir,  Wyoming:  Negotiate  a  long- 
term  contract  for  aimual  conveyance  of 
up  to  153.27  acre-feet  of  nonproject 
water  through  the  Casper  Canal, 
Wyoming. 

36.  Helena  Valley  Unit,  P-SMBP, 
Montana:  The  long-term  water  service 
contract  with  the  City  of  Helena, 
Montana,  expires  December  31,  2004. 
Initiating  negotiations  for  contract 
renewal  for  an  aimual  supply  of  raw 
water  for  domestic  and  M&I  use  from 
Helena  Valley  Reservoir  not  to  exceed 
5,680  acre-feet  of  water  annually. 

37.  Chippewa  Cree  Tribe  (Tribe), 
Rocky  Boy's  Indian  Reservation, 
Montana:  Puj'suant  to  title  11,  section 
201(a)(2),  of  the  Rocky  Boy's  Indian 
Reserved  Water  Rights  Settlement  and 
Water  Supply  Enhancement  Act  of  1999 
(Pub.  L.  106-163),  Reclamation  is 
negotiating  to  allocate  10,000  acre-feet 
per  year  of  stored  water  in  Lake  Elwell. 

38.  Canadian  River  Municipal  Water 
Authority,  Lake  Meredith  Salinity 
Control  Project,  New  Mexico  and  Texas: 
Negotiation  of  a  contract  for  the  transfer 
of  control  (care,  operation,  and 
maintenance)  of  the  Project  to  the 
Authority  in  accordance  with  Pub.  L. 

-102-575.  title  VIII.  section  804(c). 

39.  Belle  Fourche  ID.  Belle  Fourche 
Project,  South  Dakota:  Negotiate  a 
temporary  contract  for  additional 
supplemental  water  up  to  10,000  acre- 
feet  from  Keyhole  Reservoir.  Negotiate 
an  amendment  to  the  District's  Keyhole 
Dam  repayment  contract  for  increased 
storage  space  to  store  additional 
amounts  of  water. 

40.  Clayton  and  Debbie  Fulfer 
(Individual),  P-SMBP,  Boysen  Unit, 
Wyoming:  Contract  for  up  to  15  acre-feet 
of  supplemental  irrigation  water  to 
service  5.72  acres. 

41.  Midvale  ID,  P-SMBP,  Riverton 
Unit,  Wyoming:  Negotiations  of  a  SOD 
Program  contract  for  modification  of 
Bull  Lake  Dam. 

42.  Fryingpan-Arkansas  Project, 
Colorado:  Consideration  of  excess 
capacity  contracts  in  the  Fryingpan- 
Arkansas  Project. 

43.  Fryingpan-Arkansas  Project, 
Colorado:  Consideration  of  requests  for 
long-term  contracts  for  the  use  of  excess 
capacity  in  the  Fryingpan-Arkansas 
Project  from  the  Southeastern  Colorado 
Water  Conservancy  District,  the  City  of 
Aurora,  and  the  Regioned  Water 
Infrastructure  Authority. 

Dated:  February  20.  2003. 
Wayne  O.  Deason, 

Acting  Dicector,  Program  and  Policy  Services. 
[FR  Doc.  03-4735  Filed  2-27-03;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No,  731-TA-1023 
(Preliminary)] 

Certain  Ceramic  Station  Post 
Insulators  From  Japan 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
frxim  Japan  of  certain  ceramic  station 
post  insulators,  provided  for  in 
subheading  8546.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, " 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Conmiission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  December  31.  2002.  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  Lapp  Insulator  Company 


•  The  record  is  defined  in  sec.  207.2(fl  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


LLC,  Le  Roy,  NY;  Newell  Porcelain  Co., 
Inc.,  Newell,  WV;  Victor  Insulators,  Inc., 
Victor,  NY;  and  the  lUE-CWA.  AFL- 
CIO,  Washington,  DC,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  certain  ceramic  station  post 
insulators  fit)m  Japan.  Accordingly, 
effective  December  31,  2002,  the 
Conmiission  instituted  antidumping 
duty  investigation  No.  731-TA-1023 
(Preliminary). 

Notice  of  the  institution  of  the   . 
Commission's  investigation  and  of  a 
pubhc  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  8.  2003  (68 
FR  1068).  "The  conference  was  held  in 
Washington.  DC.  on  January  21.  2003, 
and  all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  February 
14,  2003.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3578  (February  2003),  entitled  Certain 
Ceramic  Station  Post  Insulators  From 
Japan:  Investigation  No.  731-TA-1023 
(Pteliminary). 

By  order  of  the  Commission. 
Issued:  February  21 .  2003. 

Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

|FR  Doc.  03-4808  Filed  2-27-03;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-005] 

Sunshine  Act  Meeting 

agency:  United  States  International 

Trade  Commission. 

TIME  AND  date:  March  7.  2003  at  11  a.m. 

PUKCE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  C^en  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-991  (Final) 
(Silicon  Metal  from  Russia) — ^briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  detennination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
March  19,  2003.) 


5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  February  25,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-4867  Filed  2-26-03;  11:30  am] 
BILUNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Servic* 

[INS  No.  2247-02] 

Application  for  Naturalization^  Form  N- 
400:  Termination  of  Acceptance  of 
Editions  Issued  Prior  to  May  31, 2001 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice.  , 

ACTION:  Notice. 

SUMMARY:  This  notice  confirms  on^r 
editions  dated  May  31.  2001.  o"r  later,  of 
the  Form  N-400.  Application  for 
Naturalization,  as  acceptable  for  filing 
by  persons  applying  for  United  States 
citizenship.  These  revised  editions 
include  recent  legislative  changes, 
clarify  the  information  required  fixim 
applicants,  eliminate  obsolete  questions, 
and  update  the  data  collection  process. 
This  notice  advises  the  public  that  all 
Forms  N-400  that  are  mailed, 
postmarked  or  otherwise  filed  on  or 
after  March  3 1 ,  2003  must  bear  the 
edition  date  of  May  31.  2001.  or  later. 
DATES:  This  notice  is  effective  March  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Casale,  Business  Process  and 
Reengineering  Division,  Immigration 
and  Naturalization  Service.  801  I  Street, 
NW.,  Washington,  DC  20536.  telephone 
(202) 514-0788. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Federal  Register  notice  dated 
November  16.  2001.  at  66  FR  57737- 
57739.  the  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(Service)  announced  the  establishment 
of  the  revised  Form  N-400.  bearing  the 
edition  date  of  May  31,  2001.  as  the  only 
edition  acceptable  for  applications  for 
United  States  citizenship.  That  notice 
stated  that  earlier  editions  of  Form  N- 
400  would  not  be  acceptable  for  filing 
after  December  31 ,  2001 . 

Subsequent  to  publication  of  the 
November  16,  2001,  notice  the  Service 
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continued  to  allow  additional  time  for 
transition  to  the  processing  of  the 
ciirrent  Form  N-400,  during  which  the 
previous  edition  has  been  accepted  for 
processing.  However,  it  is  necessary  to 
complete  the  conversion  to  an  updated 
naturalization  application  format  that 
reflects  all  current  benefits  and 
requirements. 

Accordingly,  as  of  March  31,  2003, 
only  the  May  31,  2001,  or  subsequent 
editions  of  Form  N-400  will  be  valid  for 
filing  an  application  for  natiuBlization. 

To  prevent  applicants  from 
mistakenly  submitting  obsolete  editions 
after  the  termination  date  of  March  31, 
2003,  offices  involved  in  the 
distribution  of  natuiralization 
applications  should  only  provide 
editions  of  Form  N-400  having  an 
edition  date  of  May  31,  2001,  or  later. 

What  Happens  After  the  "Sunset  Date" 
for  Accepting  the  Previous  Edition  of 
Form  N-400? 

Beginning  March  31,  2003,  only  the 
May  31,  2001,  or  later  editions  of  Form 
N-400  will  be  valid  for  filing  an 
application  for  naturalization. 

Service  Centers  will  no  longer  accept 
earlier  editions  of  the  form  for  filing. 
Any  obsolete  editions  of  the  Form  N- 
400  application  that  the  Service  Centers 
may  receive  on  or  after  March  31,  2003 
will  be  rejected  and  returned  to  the 
applicant  with  instructions  to  submit  a 
current  Form  N-400. 

Will  the  Service  Continue  to  Process  the 
Previous  Edition  Form  N-400 
Applications  that  were  Filed  Prior  to 
March  31,  2003? 

The  previous  edition  of  the 
naturalization  applications,  if  it  was 
properly  filed  at  a  Service  Center  before 
March  31,  2003  will  be  processed  to 
completion.  However,  in  cases  where 
there  is  an  eligibility  issue  that  the 
previous  edition  does  not  cover,  the 
Service  may  ask  for  additional 
information. 

How  Can  Applicants  Obtain  the  Current 
Edition  of  Form  N-400? 

Applicants  can  obtain  copies  of  the 
current  Form  N— 400  by  calling  the 
Service  Forms  Line  at  1-800-870-3676. 
The  current  edition  of  Form  N-400  also 
can  be  viewed,  filled,  and  printed 
electronically  from  the  Service's  Web 
site  at  ivww.ijjs.usdoy.gov. 

Michael  J.  Garcia, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  03^863  Filed  2-26-03;  12:08  pm] 

BHJJNG  CODE  4410-10-U 


DEPARTMENT  OF  LABOR 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

IMinimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  ^re 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276(a))  and  of  the  other 
Federal  statutes  referred  to  in  29  CFR 
Part  1 ,  Appendix,  as  well  as  such 
additional  statutes  as  may  from  time  to 
time  be  enacted  containing  provisions 
for  the  payment  of  wages  determined  to 
be  prevailing  by  the  Secretary  of  Labor 
in  accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  ste 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  II 

Pennsylvania 

PA020001  (Mar.  1,2002) 
PA020002  (Mar.  1,  2002) 
PA020004  (Mar.  1,  2002) 
PA020007  (Mar.  1,  2002) 
PA020008  (Mar.  1,  2002) 
PA020009  (Mar.  1,  2002) 
PA020010  (Mar.  1,  2002) 
PA020012  (Mar.  1,  2002) 
PA020013  (Mar.  1,  2002) 
PA020015  (Mar.  1,  2002) 
PA020016  (Mar.  1,  2002) 
PA020018  (Mar.  1,  2002) 
PA020019  (Mar.  1,2002) 
PA020020  (Mar.  1,  2002) 
PA020021  (Mar.  1,  2002) 
PA020023  (Mar.  1,  2002) 
PA020027  (Mar.  1,  2002) 
PA020028  (Mar.  1,  2002) 
PA020029  (Mar.  1.  2002) 
PA020038  (Mar.  1,  2002) 
PA020040  (Mar.  1,  2002) 
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PA020042  (Mar.  1,  2002) 
PA020051  (Mar.  1,  2002) 
PA020053  (Mar.  1.  2002) 
PA020055  (Mar.  1,  2002) 
PA020060  (Mar.  1,  2002) 
PA020061  (Mar.  1,  2002) 
PA020062  (Mar.  1,  2002) 
PA020O65  (Mar.  1,  2002) 

Volume  III 

Georgia 

GA020003  (Mar.  1,  2002) 

GA020004  (Mar.  1,  2002) 

GA020006  (Mar.  1,  2002) 

GA020022  (Mar.  1,  2002) 

GAQ20023  (Mar.  1,  2002) 

GA020031  (Mar.  1,  2002) 

GA020032  (Mar.  1,  2002) 

GA020034  (Mar.  1,  2002) 

GA020040  (Mar.  1,  2002) 

GA020041  (Mar.  1,  2002) 

GA020044  (Mar.  1,  2002) 

GA020050  (Mar.  1,2002)    , 

GA020055  (Mar.  1,  2002) 

GA020073  (Mar.  1,  2002) 

GA020083  (Mar.  1,  2002) 

GA020084  (Mar.  1,  2002) 

GA020085  (Mar.  1,  2002) 

GA020086  (Mar.  1,  2002) 

GA020087  (Mar.  1,  2002) 

GA020088  (Mar.  1,  2002) 
Mississippi 

MS020031  (Mar.  1,  2002) 

Volume  IV 

None 

Volume  V        -  •  « 

Louisiana 

LA020001  (Mar.  1,  2002) 
LA02O0O5  (Mar.  1,  2002) 
LA020009  (Mar.  1,  2002) 
UV020018  (Mar.  1,  2002) 

Volume  VI 

None 

Volume  VU 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Govenunent  Depository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Govenunent  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  tlje  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 


(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  aimual  edition 
(issued  in  January  or  February)  which 
includes  all  ciuxent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  21st  day  of 
February  2003. 
Terry  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  03-4498  Filed  2-27-03;  8:45  am] 

BOIMG  CODE  4510-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-263] 

Nuclear  Management  Company,  LLC, 
Monticelk)  Nuclear  Generating  Plant; 
Exemption 

1.0    Background 

The  Nuclear  Management  Company, 
LLC  (the  licensee),  is  the  holder  of 
Facility  Operating  License  No.  DPR-22 
which  authorizes  operation  of  the 
Monticello  Nuclear  Generating  Plant 
(MNGP).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  located  in  Wright  County, 
Miimesota. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50,  Section 
50.60(a),  requires,  in  part,  that  except 
where  an  exemption  is  granted  by  the 
Commission,  all  light-water  nuclear 
power  reactors  must  meet  the  fracture 
toughness  requirements  for  the  reactor 
coolant  pressure  boimdary  set  forth  in 
Appendices  G  and  H  to  10  CFR  part  50. 


Appendix  G  to  10  CFR  part  50  requires 
that  pressiwe-temperature  (P/T)  limits 
be  established  for  reactor  pressure 
vessels  (RPVs)  during  normal  operating 
and  hydrostatic  or  leak-rate  testing 
conditions.  Specifically,  10  CFR  part  50, 
Appendix  G,  states,  "The  appropriate 
requirements  on  both  the  pressure- 
temperature  limits  and  the  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Appendix  G  of  10  CFR 
part  50  specifies  that  the  requirements 
for  these  limits  are  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code), 
Section  XI,  Appendix  G,  limits. 

To  address  provisions  of  a  proposed 
amendment  to  change  the  P/T  limits  in 
the  Monticello  Technical  Specifications, 
the  licensee  requested  an  exemption 
frt>ra  the  application  of  specific 
requirements  of  10  CFR  part  50,  Section 
50.60(a)  and  Appendix  G,  to  allow  the 
use  of  ASME  Code  Case  N-640, 
"Alternative  Reference  Fractiue 
Toughness  for  Development  of  P-T 
Limit  Curves."  ASME  Code  Case  N-640 
permits  the  use  of  alternate  reference 
fractiue  toughness  (i.e.,  use  of  "Kic 
fracture  toughness  curve"  instead  of 
"KiA  fi«ctiu«  toughness  curve,"  whwe 
Kic  and  Kia  are  "Reference  Stress 
Intensity  Factors,"  as  defined  in  ASME 
Code,  Section  XI,  Appendices  A  and  G, 
respectively)  for  RPV  materials  in 
determining  the  P/T  limits.  Since  the   • 
Kic  fr^ctiue  toughness  curve  shown  in 
ASME  Code,  Section  XI,  Appendix  A, 
Figvue  A-2200-1,  provides  greater 
allowable  fractiu*  toughness  than  the 
corresponding  Kia  fracture  toughness 
ctuve  of  ASNffi  Code,  Section  XI, 
Appendix  G,  Figure  G-2210-1.  using 
ASME  Code  Case  N-640  to  establish  the 
P/T  limits  would  be  less  conservative, 
than  the  methodology  currently 
endorsed  by  10  CFR  part  50,  Appendix 
G.  Therefore,  an  exemption  is  required 
to  use  ASME  Code  Case  N-640. 

The  proposed  exemption  is  needed  to 
allow  the  licensee  to  implement  ASME 
Code  Case  N-640  in  order  to  revise  the 
method  used  to  determine  RPV  P/T 
limits  because  continued  use  of  the 
present  curves  unnecessarily  restricts 
the  P/T  operating  windows  for  the 
reactor  coolant  system  (RCS).  Since  the 
P/T  operating  window  is  defined  by  the 
P/T  operating  and  test  limit  curves 
developed  in  accordance  with  the 
ASME  Code,  Section  XI,  Appendix  G, 
procedure,  continued  operation  of 
MNGP  with  the  current  P/T  curves 
without  the  relief  provided  by  ASME 
Code  Case  N-640  would  uimecessarily 
require  that  the  RPV  be  maintained  at  a 
temperature  exceeding  212  °F  in  a 
limited  operating  window  during 
pressure  tests.  Consequently,  steam 


9726 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Notices 


vapor  hazards  would  continue  to  be  a 
safety  concern  for  personnel  conducting 
inspections  in  the  primary  containment. 
Implementation  of  the  proposed  P/T 
curves,  as  allowed  by  ASME  Code  Case 
N-640,  would  not  signiBcantly  reduce 
the  margin  of  safety  and  would 
eliminate  steam  vapor  hazards  by 
allowing  inspections  in  the  primary 
containment  to  be  conducted  at  a  lower 
coolant  temperature. 

3.0  Discussion 

Pursuant  to  10  CFR  part  50,  Section 
50.12,  the  Commission  may.  upon 
application  by  any  interested  person  or 
upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of  10 
CFR  part  50  when  (1)  the  exemptions 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  public  health  or  safety, 
and  are  consistent  with  the  common 
defense  and  security,  and  (2)  when 
special  circumstances  are  present.  These 
special  circumstances  include  the 
following: 

(1)  Piursuant  to  10  CFR  part  50, 
Section  50.12(a)(2)(ii).  the  circumstance 
that  application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  ASME 
Code.  Section  XI,  Appendix  G,  provides 
procedures  for  determining  the 
allowable  loading  on  the  RPV  and  is 
approved  for  that  purpose  by  10  CFR 
part  50,  Appendix  G.  Application  of 
these  procedures  in  the  determination  of 
P/T  operating  and  test  curves  satisfies 
the  underlying  requirement  that  (1)  the 
reactor  coolant  pressure  boundary  be 
operated  in  a  regime  having  a  sufficient 
margin  to  ensure,  when  stressed,  the 
vessel  boundary  behaves  in  a  ductile 
manner  and  the  probability  of  a  rapidly 
propagating  fracture  is  minimized;  and 
(2)  P/T  operating  and  test  limit  curves 
provide  an  adequate  margin  in 
consideration  of  imcertainties  in 
determining  the  effects  of  irradiation  on 
material  properties.  The  ASME  Code, 
Section  XI,  Appendix  G,  procedure  was 
conservatively  developed  based  upon 
the  level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  concerning 
these  topics  has  greatly  expanded.  This 
increased  knowledge  permits  relaxation 
of  the  ASME  Code,  Section  XI. 
Appendix  G,  requirements  via 
application  of  ASME  Code  Case  N-640, 
while  maintaining  the  underlying 
purpose  of  the  ASME  Code  and  NRC 
regulations  to  ensure  an  acceptable 
margin  of  safety. 

(2)  Pursuant  to  10  CFR  part  50, 
Section  50.12(a)(2)(iii),  compliance 


would  result  in  undue  hardship  or  other 
costs  that  aire  significantly  in  excess  of 
those  contemplated  when  the  regulation 
was  adopted,  or  those  incurred  by 
others  similarly  situated.  The  P/T 
operating  window  from  the  RCS  is 
defined  by  the  P/T  operating  and  test 
limit  ciuves  developed  in  accordance 
with  the  ASME  Code,  Section  XI, 
Appendix  G  procediue.  As  previously 
noted,  continued  operation  of  MNGP 
with  these  P/T  curves  without  the  relief 
provided  by  ASME  Code  Case  N-640 
would  unnecessarily  restrict  the  P/T 
operating  window.  This  restriction 
requires  the  MNGP  Operations  Staff  to 
maintain  a  high  temperature  during 
pressure  tests  and  also  subjects  the 
inspection  personnel  to  increased  safety 
hazards  while  conducting  inspections  of 
systems  with  the  potential  for  steam 
leaks  in  a  primary  containment  at 
elevated  temperatures. 

This  constitutes  an  unnecessary 
burden  that  can  be  alleviated  by  the ' 
application  of  ASME  Code  Case  N-640 
in  the  development  of  the  proposed  P/ 
T  limit  curves.  Implementation  of  the 
proposed  P/T  limit  curves,  as  allowed 
by  ASME  Code  Case  N-640,  would  not 
significantly  reduce  the  margin  of 

S3I6tV< 

(3)  Pursuant  to  10  CFR  part  50,' 
Section  50.12(a)(2)(v),  compliance  will 
provide  "only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
.  .  .  has  made  good  faith  efforts  to 
comply  with  the  regulation."  The  NRC 
staff  finds  that  the  licensee  for  MNGP 
has  made  a  good  faith  effort  to  comply 
with  the  regulation,  and  the  requested 
exemption  provides  only  temporary 
relief  from  the  applicable  regulation 
imtil  such  time  that  the  NRC  generically 
approves  ASME  Code  Case  N-640  for 
use  by  the  nuclear  industry. 

The  NRC  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concluded  that  the  use  of 
the  ASME  Code  Case  N-640  would 
satisfy  10  CFR  part  50,  Section 
50.12(a)(1)  as  follows: 

(1)  The  requested  exemption  is 
authorized  by  law:  No  law  exists  which 
precludes  the  activities  covered  by  this 
exemption  request.  The  regulation  10 
CFR  part  50,  Section  50.60(b),  allows 
the  use  of  alternatives  to  10  CFR  part  50, 
Appendices  G  and  H,  when  an 
exemption  is  granted  by  the 
Commission  pursuant  to  10  CFR  part  50, 
Section  50.12. 

(2)  The  requested  exemption  does  not 
present  an  undue  risk  to  the  public 
health  and  safety:  ASME  Code  Case  N- 
640  permits  the  use  of  alternate 
reference  fracture  toughness  (Kic 
frticture  toughness  ciu^e  instead  of  Kia 
fractiu^  toughness  curve)  for  RPV 


Materials  in  determining  the  P/T  limits. 
The  Kic  fracture  toughness  curve  is 
shown  in  ASME  Code,  Section  XI, 
Appendix  A,  Figure  A-2200-1,  and 
provides  greater  allowable  fracture 
toughness  than  the  corresponding  Kia 
fracture  toughness  curve  of  ASME  Code, 
Section  XI,  Appendix  G,  Figiue  G- 
2210-1.  The  other  margins  involved 
with  the  ASME  Code,  Section  XI, 
Appendix  G  process  of  determining  P/ 
T  limit  curves  remain  unchanged. 

Use  of  the  Kic  curve  in  determining 
the  lower  bound  fracture  toughness  in 
the  development  of  the  P/T  operating 
limits  curve  is  more  technically  correct 
than  the  Kia  curve.  The  Kic  curve 
models  the  slow  heatup  and  cooldown 
process  of  a  reactor  vessel.  The  Kic 
curve  appropriately  implements  the  use 
of  static  initiation  fracture  toughness 
behavior  to  evaluate  the  controlled 
heatup  and  cooldown  process  of  a  RPV. 

Use  of  this  approach  is  justified  by  the 
initial  conservatism  of  the  Kia  curve 
when  the  curve  was  codified  in  1974. 
This  initial  conservatism  was  necessary 
due  to  limited  knowledge  of  RPV 
material  fracture  toughness.  Since  1974,- 
additional  knowledge  has  been  gained 
about  the  fracture  toughness  of  vessel 
materials  and  their  fracture  response  to 
applied  loads.  The  additional 
knowledge  demonstrates  that  the  lower 
bound  fracture  toughness  provided  by 
the  Kia  curve  is  well  beyond  the  margin 
of  safety  required  to  protect  against 
potential  RPV  failure.  The  lower  boimd 
Kic  fractiue  toughness  provides  an 
adequate  margin  of  safety  to  protect 
against  potential  RPV  failure  and  does 
not  present  an  undue  risk  to  public 
health  and  safety. 

P/T  limit  curves  based  on  the  Kic 
fractiue  toughness  limits  will  enhance 
overall  plant  safety  by  opening  the  P/T 
operating  window.  Since  the  RCS  P/T 
operating  window  is  defined  by  the  P/ 
T  operating  and  test  limit  curves 
developed  in  accordance  with  the 
ASME  Code,  Section  XI.  Appendix  G. 
procedure,  continued  operation  of 
MNGP  with  these  P/T  limit  curves 
without  using  ASME  Code  Case  N-640 
would  unnecessarily  require  the  RPV  to 
be  maintained  at  a  temperatiu^ 
exceeding  212  °F  in  a  limited  operating 
window  during  the  pressure  test. 
Consequently,  steam  vapor  hazards 
would  continue  to  be  one  of  the  safety 
concerns  for  personnel  conducting 
inspections  in  the  primary  containment. 

Use  of  the  revised  ciu^es  would  result 
in  a  reduction  in  the  challenges  to 
operators  in  maintaining  a  high 
temperature  in  a  limited  operating 
window  and  would  eliminate  steam 
vapor  hazards  by  allowing  inspections 
in  primary  contaiiunent  to  be  conducted 
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at  lower  coolant  temperatiu«,  while 
continuing  to  provide  an  adequate 
margin  of  safety. 

(alrhe  requested  exemption  will  not 
endanger  the  common  defense  and 
security:  The  common  defense  and 
seciu-ity  are  not  endangered  by  this 
exemption  request. 

Chi  the  basis  of  the  conservatism  that 
is  explicitly  incorporated  into  the 
methodologies  of  10  CFR  part  50, 
Appendix  G,  and  ASME  Code,  Section 
XI,  Appendix  G,  the  NRC  staff 
concludes  that  application  of  ASME 
Code  Case  N-640,  as  described  above, 
would  provide  an  adequate  margin  of 
safety  against  brittle  failure  of  the  RPV. 
.  This  is  also  consistent  with  the 
determination  that  the  NRC  staff  has 
reached  for  other  licensees  imder 
similar  conditions  based  upon  the  same 
considerations.  The  NRC  staff  has 
previously  granted  exemptions  to  use 
ASME  Code  Case  N-640  for  the  Quad 
Cities  Nuclear  Power  Station  and  the 
Limerick  Generating  Station  Unit  1 
where  the  NRC  staff  concluded  that 
application  of  ASME  Code  Case  N-640 
would  provide  adequate  safety  margitis 
consistent  vdth  10  CFR  part  50, 
Appendix  G,  and  Appendix  G  to  ASME 
Code,  Section  XI.  In  the  same  cases,  the 
NRC  staff  also  concluded  that  relaxation 
of  the  methodology  in  Appendix  G  to 
ASME  Code,  Section  XI,  by  application 
of  ASME  Code  Case  N-640  is 
acceptable,  and  piusuant  to  10  CFR 
50.12(a)(2){ii),  would  maintain  the 
underlying  purpose  of  the  NRC 
regulations  to  ensure  an  acceptable 
margin  of  safety  for  the  Quad  Cities  and 
Limerick  Generating  Station  Unit  1 
RPVs  and  RCSs.  The  Ucensee's  proposal 
to  use  ASME  Code  Case  N-640  for 
generation  of  the  MNGP  P/T  limit 
curves  is  predicated  on  the  same 
technical  basis  as  was  used  for 
generation  of  the  P/T  limits  for  Quad 
Cities  and  Limerick  Generating  Station 
Unitl. 

Therefore,  the  NRC  staff  concludes 
that  pursuant  to  10  CFR  part  50,  Section 
50.12(a)(1),  and  10  CFR  part  50,  Section 
50.12{a)(2)(ii),  (iii),  and  (v),  granting  an 
exemption  is  appropriate  and  that  the 
methodology  of  ASME  Code  Case  N-640 
may  be  used  to  revise  the  P/T  limits  for 
MNGP. 

4.0  Conclusion 

Accordingly,  the  Commission  has 
determined  that,  piu^uant  to  10  CFR 
part  50,  Section  50.12(a),  the  exemption 
is  authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Also, 
special  circumstances  are  present. 
TTierefore,  the  Commission  hereby 


grants  the  Nuclear  Management 
Company,  LLC,  an  exemption  frtim  the 
requirements  of  10  CFR  part  50,  Section 
50.60(a)  and  10  CFR  part  50,  Appendix 
G,  for  MNGP. 

Pursuant  to  10  CFR  part  50,  Section 
51.32,  the  Commission  has  determined 
that  the  granting  of  this  exemption  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  (68 
FR  8052). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoUnski,  *  , 

Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Rector 
Regulation. 

(FR  Doc.  03-4750  Filed  2-27-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Rnding  of  No  Significant  Impact 
Related  to  Maine  Yankee  Atomic  Power 
Company's  License  Amendment 
Request  for  Approval  of  the  License 
Termination  Plan 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-36,  issued 
to  Maine  Yankee  Atomic  Power 
Company  (the  licensee),  for  the  Maine 
Yankee  Atomic  Power  Station  (Maine 
Yankee),  located  in  Lincoln  County, 
Maine.  The  license  amendment  is 
related  to  the  licensee's  License 
Termination  Plan  (LTP).  An 
environmental  assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  it's  review  of  the  license  amendment 
request,  in  accordance  with  the 
requirements  of  10  CFR  Part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI). 

n.  EA  Summary 

The  proposed  action  would  amend 
Facility  Operating  License  DPR-36  to 
approve  the  Maine  Yankee  LTP.  The 
proposed  action  is  in  accordance  with 
the  licensee's  application  dated  October 
15.  2002. 

As  described  in  the  EA,  the  NRC  staff 
found  no  significant  impacts  based  on 
it's  review  of  the  adequacy  of  the 
radiation  release  criteria  and  the 
adequacy  of  the  final  status  survey  to 
meet  NRC's  imrestricted  release  criteria. 
Also,  further  described  in  the  EA,  the 


NRC  staff  focused  it's  review  on  land 
use,  ground  and  surface  water,  and 
hiunan  health  and  considered  potential 
non-radiological,  radiological,  and 
cumulative  impacts.  In  reviewing  the 
LTP  the  staff  also  determined  that  the 
environmental  impacts  were  enveloped 
by  the  generic  analysis  performed  in 
support  of  "Radiological  Criteria  for 
License  Termination  "  (62  FR  39058). 

m.  Finding  of  No  Significant  Impact 

Based  on  this  review,  the  NRC  staff 
has  concluded  that  there  are  no 
significant  environmental  impacts  on 
the  quality  of  the  human  environment. 
Accordingly,  the  staff  has  determined 
that  preparation  of  an  Environmental 
Impact  Statement  is  not  warranted. 

IV.  Further  Information 

The  licensee's  request  for  the 
proposed  action  (ADAMS  Accession  No: 
ML022970110)  and  the  NRC's  complete 
Environmental  Assessment  (ADAMS 
Accession  No.:  ML030340122).  and 
other  related  documents  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  for  a  fee  at    • 
NRC's  Public  Document  Room  at  NRC 
Headquarters,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852.  These  documents, 
along  with  most  others  referenced  in  the 
EA,  are  available  for  public  review 
through  ADAMS,  the  NRC's  electronic 
reading  room,  at:  http://www.nrc.gov/ 
reading-nn/adams.html. 

Any  questions  with  respect  to  this 
action  should  referred  to  John  Buckley. 
Decommissioning  Branch,  Mailstop  T— 
7F19,  Division  of  Waste  Management, 
Office  of  Nuclear  Materials  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6607. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February.  2003. 

For  the  Nuclear  Regulatory  Commission, 
Larry  W.  Camper. 

Chief,  Decommissioning  Branch,  Division  of 
yNaste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  03-4751  Filed  2-27-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
the  Construction  and  Operation  of  the 
Proposed  Mixed  Oxide  Fuel 
Fabrication  Facility  at  the  Savannah 
River  Site,  South  Carolina,  and  Notice 
of  Public  Meetings 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  and 
notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  proposed  construction  and 
operation  of  a  mixed  oxide  (MOX)  fuel 
fabrication  facility  at  the  Savannah 
River  Site  in  South  Carolina.  The  DEIS 
is  being  issued  as  part  of  the  NRC's 
decision-making  process  on  whether  to 
authorize  Duke  Cogema  Stone  & 
Webster  (DCS),  a  contractor  of  the  U.S. 
Department  of  Energy  (DOE),  to 
construct  and  operate  the  proposed 
MOX  fuel  fabrication  facility  (MOX 
facility). 

The  proposed  MOX  facility  would 
convert  depleted  uranium  dioxide  and 
weapons-grade  plutonium  dioxide  into 
MOX  fuel.  The  DEIS  discusses  the 
purpose  and  need  for  the  proposed 
MOX  facility,  and  reasonable 
alternatives  to  the  proposed  action, 
including  the  no-action  alternative.  The 
DEIS  also  discusses  the  environment 
potentially  affected  by  the  proposal, 
presents  and  compares  the  potential 
environmental  impacts  resulting  from 
the  proposed  action  and  its  alternatives, 
and  identifies  mitigation  measures  that 
could  eliminate  or  lessen  the  potential 
environmental  impacts. 

Based  on  the  evaluation  in  the  DEIS, 
the  NRC  environmental  review  staff  has 
concluded  that  mitigation  measures 
identified  by  E>CS,  and  additional 
measures  identified  by  NRC  staff  would 
reduce  or  eliminate  adverse 
environmental  impacts  of  the  proposed 
action.  The  DEIS  is  a  preliminary 
analysis  of  the  environmental  impacts  of 
the  proposed  action  and  its  alternatives. 
The  Final  EIS  and  any  decision 
documentation  regarding  the  proposed 
action  will  not  be  issued  until  public 
comments  on  the  DEIS  have  been 
received  and  evaluated.  Notice  of  the 
availability  of  the  Final  EIS  will  be 
published  in  the  Federal  Register. 


Availability  of  Documents  for  Review 

The  DEIS,  and  other  documents  on 
which  the  DEIS  is  based,  are  available 
for  public  review  through  our  electronic 
reading  room:  http://www.nrc.gov/ 
reading-rm.html.  A  selected  group  of 
these  documents  are  on  the  MOX  web 
page:  http://www.nrc.gov/materials/ 
fuel-cycle-fac/mox/licensing.html.  For 
those  without  access  to  the  internet, 
paper  copies  of  any  electronic 
documents  may  be  obtained  for  a  fee  by 
contacting  the  NRC's  Public  Document 
Room.at  1-800-397-4209. 

Public  Comment 

The  NRC  is  offering  an  opportunity 
for  public  review  and  comment  on  the 
DEIS  in  accordance  with  applicable 
regulations,  including  NRC 
requirements  in  10  CFR  51.73,  51.74 
and  51.117.  Any  interested  party  may 
submit  written  conmients  on  the 
proposed  action  and  on  the  DEIS  for 
consideration  by  the  NRC  staff.  To  be 
certain  of  consideration,  comments 
must  be  received  by  April  14,  2003. 
Written  comments  submitted  by  mail 
should  be  postmarked  by  that  date  to ' 
ensure  consideration.  Conmients 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  April  14,  2003. 

ADDRESSES:  Submit  written  comments 
to:  Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Conmients  will 
also  be  accepted  by  e-mail.  Interested 
parties  may  e-mail  their  comments  to 
the@nrc.gov.  Comments  will  also  be 
accepted  by  fax  at  (301)  415-5398, 
Attention:  Tim  Harris. 

Public  Meetings 

The  NRC  will  hold  three  public 
meetings  to  present  an  overview  of  the 
DEIS  and  to  accept  oral  and  written 
public  comments.  Prior  to  the  Public 
Meetings,  NRC  staff  will  be  aveiilable  to 
informally  discuss  the  MOX  project  and 
answer  questions  in  an  "open  house" 
format.  The  meeting  dates,  times  and 
locations  are  listed  below: 
March  25,  2003,  Coastal  Georgia  Center, 
305  Fahm  Street,  Savannah,  Georgia, 
Open  House:  5:30  p.m.  to  7  p.m. 
Public  Meeting:  7  p.m.  to  10  p.m. 
March  26,  2003,  North  Augusta 
Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South 
Carolina,  Open  House:  5:30  p.m.  to  7 
p.m.  Public  Meeting:  7  p.m.  to  10  p.m. 


March  27,  2003,  Charlotte-Mecklenburg 
Government  Center,  600  E.  Fourth 
Street,  Charlotte,  North  Carolina, 
Open  House:  5:30  p.m.  to  7  p.m. 
Public  Meeting:  7  p.m.  to  10  p.m. 
All  meetings  will  be  transcribed  and 
will  include  (1)  a  presentation 
summarizing  the  contents  of  the  DEIS 
and  (2)  an  opportunity  for  interested 
government  agencies,  organizations,  and 
individuals  to  provide  comments  on  the 
DEIS.  Persons  should  register  prior  to 
the  start  of  each  meeting  to  provide  oral 
comments.  Individual  oral  comments 
may  have  to  be  limited  by  the  time 
available,  depending  upon  the  number 
of  persons  who  register. 

If  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  the  need  shoidd  be  brought  to 
Mr.  Harris'  attention  no  later  than 
March  19,  2003,  to  provide  NRC  staff 
with  adequate  notice  to  determine 
whether  the  request  can  be 
accommodated. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  NRC  NEPA 
process,  please  contact:  Tim  Harris  at 
(301)  415-6613.  For  general  or  technical 
information  associated  with  the 
proposed  MOX  facility,  please  contact: 
Drew  Persinko  at  (301)  415-6522. 
SUPPLEMENTARY  MFORMATION:  In  January 
2000,  the  DOE  issued  a  Record  of 
Decision  pertaining  to  its  surplus 
plutonium  disposition  program  and  the 
DOE'S  1999  EIS  related  to  this  program 
[65  FR  1608].  The  fundamental  purpose 
of  the  DOE  program  is  to  ensure  that 
plutonium  produced  for  nuclear 
weapons  and  declared  excess  to 
national  security  needs  is  converted  to 
forms  that  are  inaccessible  and 
unattractive  for  use  in  nuclear  weapons. 

The  DEIS  for  the  proposed  MOX 
facility  was  prepared  by  the  staff  of  the 
NRC  and  its  contractor,  Argonime 
National  Laboratory,  in  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA),  and  the  NRC's  regulations  for 
ifnpIementingNEPA  (10  CFR  part  51). 
The  proposed  action  involves  a  decision 
by  NRC  of  whether  to  authorize  DCS  to 
construct  and  later  operate  the  proposed 
MOX  facility  at  the  SRS  to  convert 
surplus  weapons  plutonium  into  MOX 
hiel. 

If  approved  by  the  NRC,  the  proposed 
MOX  facility  would  be  built  in  the  F- 
Area  of  the  DOE's  Savannah  River  Site 
(SRS).  Feedstock  (surplus  plutonium 
dioxide  and  depleted  uranium  dioxide) 
would  have  to  be  transported  to  SRS  to 
make  the  MOX  fuel.  To  support 
operation  of  the  proposed  MOX  facility, 
two  other  new  facilities  would  have  to 
be  built  by  the  DOE  at  the  SRS. 
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Infiastructure  upgrades,  such  as 
construction  waste  transfer  pipelines, 
electric  utility  line  realignment,  and 
addition  of  access  roads,  would  also  be 
required.  Any  MOX  fuel  made  at  the 
proposed  MOX  facility  would  be 
transported  to  mission  reactors,  where  it 
would  be  irradiated. 

NRC  published  a  Notice  of  Intent  to 
prepare  an  EIS  for  the  proposed  MOX 
facility,  and  to  conduct  a  scoping 
process,  in  the  Federal  Register  on 
March  7,  2001  [66  FR  13794).  NRC  staff 
subsequently  held  scoping  meetings, 
and  issued  a  Scoping  Summary  Report 
in  August  2001.  In  early  2002,  DOE 
announced  its  decision  to  alter  its  • 
planned  approach  for  surplus  weapons 
plutonium  disposition  [67  FR  19432], 
causing  the  NRC  to  delay  its  issuance  of 
the  DEIS  for  the  proposed  MOX  facility. 
On  August  22 ,  2002 ,  the  NRC 
announced  three  mid-Septemlier  public 
meetings  to  discuss  changes  in  DCS' 
Environmental  Report  that  resulted  fi-om 
changes  in  DOE's  plans  [67  FR  54501]. 
The  meetings  were  held  on  September 
17  in  Savannah,  Georgia,  September  18 
in  Augusta,  Georgia,  and  September  19 
in  Charlotte,  North  Carolina. 

The  DEIS  describes  the  proposed 
action,  and  alternatives  to  the  proposed 
action,  including  the  no-action 
alternative.  The  DEIS'  discussion  of  the 
no-action  alternative  evaluates  the 
environmental  impacts  of  the  continued 
storage  of  surplus  plutonium  in  various 
DOE  locations  nationwide,  in  the  event 
NRC  decides  not  to  approve  the 
proposed  MOX  facility.  Alternatives 
considered  but  not  analyzed  in  detail 
include  alternate  locations  for  the 
proposed  MOX  facility  in  the  F-Area, 
alternative  technology  and  design 
options,  immobilization  of  siuplus 
plutonium  instead  of  producing  MOX 
fuel,  deliberately  making  off- 
specification  MOX  fuel,  and  the  Parallex 
Project,  the  latter  of  which  involves 
irradiating  the  MOX  fuel  in  Candian 
CANDU  reactors.  Additionally,  the  DEIS 
compares  the  impacts  of  using  HEP  A 
filters  to  the  impacts  of  using  sand 
filters  for  removal  of  particulate  air 
emissions. 

The  DEIS  assesses  the  impacts  of  the 
proposed  action  and  its  alternatives  for 
the  issues  of  human  health,  air  quality, 
hydrology,  waste  management,  geology, 
noise,  ecology,  land  use,  cultural  and 
paleontological  resources, 
infiastructure,  socioeconomics,  accident 
impacts,  decommissioning  and 
environmental  justice.  Additionally,  the 
DEIS  analyzes  and  compares  the  costs 
and  benefits  of  the  proposed  action. 

Based  on  the  evaluation  in  the  DEIS, 
the  NRC's  preliminary  recommendation 
is  that  the  proposed  action  be  approved, 


with  implementation  of  proposed 
mitigation  measures  which  would 
eliminate  or  substantially  lessen  any 
potential  adverse  environmental 
iinpacts. 

This  DEIS  is  a  preliminary  analysis  of 
the  environmental  impacts  of  the 
proposed  action.  The  NRC  will  review 
the  public's  comments,  conduct  any 
necessary  analyses,  and  make 
appropriate  revisions  in  developing  the 
Final  EIS  for  the  proposed  MOX  facility. 

Participation  in  the  public  comment 
process  for  the  DEIS  does  not  entitle 
participants  to  become  parties  to  the 
ongoing  NRC  adjudicatory  proceeding 
pertaining  to  the  construction  of  the 
proposed  MOX  facility.  Participation  in 
•  adjudicatory  proceedings  is  governed  by 
the  10  CFR  part  2  hearing  procedures. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 
Lavrrence  E.  Kokajko, 
Acting  Chief,  Environmental  and 
Performance  Assessment  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear    . 
Material  Safety  and  Safeguards. 
IFR  Doc.  03-4753  Filed  2-27-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  For  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
205149. 
Extension: 
Rule  15c2-l,  SEC  File  No.  270-418, 

OMB  Control  No.  3235-0485. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Seciuities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  15c2-l  prohibits  the 
commingling  under  the  same  lien  of   , 
securities  of  margin  customers  (a)  with 
other  customers  without  their  written 
consent  and  (b)  with  the  broker  or 
dealer.  The  rule  also  prohibits  the 
rehypothecation  of  customers'  margin 
securities  for  a  sum  in  excess  of  the 
customer's  aggregate  indebtedness.  See 
Securities  Exchange  Act  Release  No. 
2690  (November  15, 1940);  Securities 
Exchange  Act  Release  No.  9428^ 
(December  29, 1971).  Pursuant  to  Rule 


15c2-l,  respondents  must  collect 
information  necessary  to  prevent  the 
rehypothecation  of  customer  accoimt  in 
contravention  of  the  rule,  issue  and 
retain  copies  of  notices  of  hypothecation 
of  customer  accounts  in  accordance 
with  the  nde,  and  collect  written 
consents  fi'om  customers  in  accordance 
with  the  rule.  The  information  is 
necessary  to  ensure  compliance  with  the 
rule,  and  to  advise  customers  of  the 
rule's  protections. 

There  are  approximately  177 
respondents  per  year  (i.e.,  broker- 
dealer^  that  carry  or  clear  customer 
accounts  that  also  have  bank  loans)  that 
requirie  an  aggregate  total  of  3,983  hours 
to  comply  with  the  rule.  Each  of  these 
approximately  177  registered  broker- 
dealers  makes  an  estimated  45  annual 
responses,  for  an  aggregate  total  of  7,965 
responses  per  year.  Each  response  takes 
approximately  0.5  hours  to  complete. 
"Thus,  the  total  compliance  burden  per 
year  is  3,983  burden  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
Moiting  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  February  21,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary.  , 

[FR  Doc.  03-4695  Filed  2-27-03;  8:45  am) 
BILUNQ  CODE  aOIO-OI-P 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  3,  2003: 
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Closed  Meetings  will  be  held  on 
Wednesday,  March  5.  2003  at  10  a.m.. 
and  on  Thursday,  March  6,  2003  at  10 
a.m. 


Commissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3).  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5).  (7).  (9)(ii) 
and  (10).  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday, 
March  5,  2003  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of  injunctive 
actions; 

Adjudicatory  matter;  and 

Amicus  consideration. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday,  March 
6,  2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of  injunctive 
actions;  and 

Adjudicatory  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  February  26,  2003. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-4950  Filed  2-26-03;  3:58  pm) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[RaleaM  No.  34-47392;  File  No.  SR-NASO- 
2003-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  an 
Amendment  to  NASD  Interpretive 
Material  2260  ("IM-2260") 

February  21,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  2  thereimejer, 
notice  is  hereby  given  that  on  February 
13,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  amend  NASD 
hiterpretive  Material  2260  ("IM-2260") 
relating  to  their  approved  rates  of 
reimbursement  for  expenses  incurred  in 
forwarding  proxy  material,  annual 
reports,  information  statements,  and 
other  material. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deleted  language  is 
[bracketed]. 


IM-2260.  [Suggested]  Approved  Rates  of 
Reimbursement 

(a)  The  [Board  of  Governors  has 
determined  that  the]  following 
[suggested]  approved  rates  of 
reimbursement  for  expenses  incurred  in 
forwarding  proxy  material,  annual 
reports,  information  statements  and 
other  material  [are  to  be  used  as  a  guide 
by  members:]  shall  be  considered 
reasonable  rates  of  reimbursement.  In 
addition  to  the  charges  specified  in  this 
schedule,  members  also  are  entitled  to 
receive  reimbursement  for:  (1)  actual 
postage  costs  (including  return  postage 
at  the  lowest  available  rate);  (2)  the 
actual  cost  of  envelopes  (provided  they 
are  not  furnished  by  the  issuer,  the 
trustee,  or  a  person  soliciting  proxies); 
and  (3)  any  actual  communication 
expenses  (excluding  overhead)  incurred 


in  receiving  voting  returns  either 
telephonically  or  electronically. 

(1)  Charges  for  Initial  Proxy  and/or 
Annual  Report  Mailings 

(A)  [60]  40  cents  for  each  set  of  proxy 
material,  i.e.,  proxy  statement,  form  of 
proxy  and  annual  report  when  mailed  as 
a  imit,  unless  an  opposition  proxy 
statement  has  been  furnished  to 
securities  holders,^  [plus  postage,)  with 
a  minimum  of  $5.00  for  all  sets  mailed; 

(B)  [20]  15  cents  for  each  copy,  plus 
postage,  for  annual  reports,  which  are 
mailed  separately  from  the  proxy 
material  pursuant  to  the  instruction  of 
the  person  soliciting  proxies  with  a 
minimum  of  $3.00  for  all  sets  mailed;[.] 

(C)  $1.00  for  each  set  of  proxy 
material,  i.e.,  proxy  statement,  form  of 
proxy  and  annual  report  when  mailed 
as  a  unit,  for  a  meeting  for  which  an 
opposition  proxy  statement  has  been 
furnished  to  security  holders.  With  a 
minimum  of  $5.00  for  all  sets  mailed; 

(D)  NASD  has  approved,  as  fair  and 
reasonable,  the  following  supplemental 
proxy  fees  for  intermediaries  that 
coordinate  multiple  nominees:  $20.00 
per  nominee  plus  (i)  10  cents  for  each 
set  of  proxy  material,  with  respect  to 
issuers  whose  shares  are  held  in  fewer 
than  200,000  nominee  accounts,  or  (it) 
5  cents  for  each  set  of  proxy  material, 
with  respect  to  issuers  whose  shares  are 
held  in  at  least  200,000  nominee 
accounts. 

(2)  Charges  for  Proxy  FoUow-Up 
Mailings 

((A)]  40  cents  for  each  set  of  follow- 
up  material.,  plus  postage[,  when  the 
follow-up  material  is  mailed  to  all 
beneficial  owners;]. 

[(B)  60  cents  for  each  set  of  follow-up 
material,  plus  postage,  when  the  follow- 
up  material  is  mailed  only  to  beneficial 
owners  who  have  not  responded  to  the 
initial  mailing.] 

[(3)  Surcharge  for  Proxy  Solicitation 

Eighteen  and  one-half  cents  for  each 
set  of  proxy  material,  i.e.,  proxy 
statement,  form  of  proxy  and  annual 
report  when  mailed  as  a  imit,  for  the 
period  from  April  1, 1986  to  March  31, 
1987  as  a  surcharge  in  addition  to  the 
appropriate  charges  specified  herein.] 


•  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-4. 


3  NASD  represents  that  there  was  an  error  in  the 
proposed  rule  language  in  its  original  19b-4  Rling. 
The  phrase  "unless  an  opposition  proxy  statement 
is  himished  to  security  holders,"  should  have  been 
underlined  to  indicate  proposed  new  rule  language. 
Telephone  conversation  between  Shirley  H.  Weiss, 
Associate  General  Counsel,  NASD,  and  Sapna  C. 
Patel,  Attorney,  Division  of  Market  Regulation. 
Coinmission,  on  February  21,  2003. 
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[(4)]  [3)  [Additional  Fee  for  Proxy 
Solicitation]  Charge  for  Providing 
Beneficial  Ownership  Information 

Six  and  one-half  cents  per 
[shareholder]  name  of  non-objecting 
beneficial  owner  provided  to  the  issuer 
pursuant  to  the  issuer's  request.  Where 
the  non-objecting  beneficial  ownership 
information  is  not  furnished  directly  to 
the  issuer  by  the  member,  but  is 
furnished  through  an  agent  designated 
by  the  member,  the  issuer  will  be 
expected  to  pay  the  reasonable  expenses 
of  the  agent  in  providing  such 
information,  in  addition  to  the  rate 
described  above.  (See  SEC  rules  14a- 
13(b)  and  14c-7(b)  under  the  Securities 
Exchange  Act  of  1934  and  notes 
thereto.) 

Any  member  that  designates  an  agent 
for  the  purpose  of  furnishing  requesting 
issuers  with  beneficial  ownership 
information  pursuant  to  SEC  rule  14b- 
1  (c)  and  thereafter  cancels  that 
designation  or  appoints  a  new  agent  for 
such  purpose  should  promptly  inform 
interested  issuers. 

[{5)1  (4)  Charges  for  Interim  Report, 
Post  Meeting  Report  and  Other  Material 
Mailings 

[30]  15  cents  for  each  copy,  plus 
postage,  for  interim  reports,  post 
meeting  reports,  or  other  material  with 
a  minimum  of  $2.00  for  all  sets  mailed. 

[(6)]  (5)  Incentive  Fees 

An  "incentive  fee"  (as  defined  below) 
for  proxy  material  mailings,  including 
the  annual  report,  and  10  cents  for 
interim  report  mailings,  with  respect  to 
each  account  where  the  member  has 
eliminated  the  need  to  send  materials  in 
paper  format  through  the  mails  (such  as 
by  including  multiple  proxy  ballots  or 
forms  in  one  envelope  with  one  set  of 
material  mailed  to  the  same  household, 
by  distributing  multiple  proxy  ballots  or 
forms  electronically  thereby  reducing 
the  sets  of  material  mailed,  or  by 
distributing  some  or  all  material 
electronically)  shall  be:  (i)  25  cents  with 
respect  to  issuers  whose  shares  are  held 
in  at  least  200,000  nominee  accounts; 
and  (ii)  50  cents  with  respect  to  issuers 
whose  shares  are  held  in  fewer  than 
200,000  nominee  accounts. 

[(b)  Members  may  charge  for 
envelopes,  provided  that  they  are  not 
furnished  by  the  issuer,  the  trustee,  or 
a  person  soliciting  proxies.] 

[(c)]  (b)  Members  are  reminded  that 
rule  2430  requires  that  any  such  charges 
must  be  reasonable.  Members  may 
■request  reimbursement  of  expenses  at 
less  than  the  approved  rates;  however, 
no  member  may  seek  reimbursement  at 
rates  higher  than  the  approved  rates  or 
for  items  or  services  not  specifically 
listed  above  without  the  prior 


notification  to  and  consent  of  the  person 
soliciting  proxies  or  the  company. 
[Accordingly,  this  is  a  guide  and  a 
member  may  request  reimbursement  of 
expenses  at  other  rates  after  taking  into 
consideration  all  relevant  factors.] 

(c)  Rule  2260  requires  members  to 
forward  promptly  issuer-supplied 
annual  reports,  interim  reports,  proxy 
statements  and  other  material  to 
beneficial  owners.  Members  are  not 
required  to  transmit  more  than^one 
annual  report,  interim  report,  proxy 
statement  or  other  material  to  beneficial 
owners  with  more  than  one  account 
(including  trust  accounts).  In  addition, 
member  organizations  may  eliminate 
multiple  transmissions  of  reports, 
statements  or  other  materials  to 
beneficial  owners  having  the  same 
address,  provided  they  comply  with 
applicable  SEC  rules  with  respect 
thereto  (see  SEC  rule  14b-l  under  the 
Act). 
****** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  tltese  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  proposes  to  amend  IM-2260  to 
adopt  the  same  fee  structure  recently 
adopted  by  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  and  the 
American  Stock  Exchange  LLC 
("Amex")  governing  the  reimbursement 
of  members  for  costs  incurred  in 
forwarding  proxy  material,  annual 
reports,  information  statements  and 
other  materials.  The  proposed 
amendments  to  IM-2260  would  also 
advise  members  that  they  may  request 
reimbursement  of  expenses  at  less  than 
the  approved  rates,  but  that  no  member 
may  seek  reimbursement  at  rates  higher 
than  the  approved  rates  or  for  items  or 
services  not  specifically  listed  without 
the  prior  notification  to  and  consent  of 
the  person  soliciting  proxies  or  the 
company. 


The  SEC's  proxy  rules,  rules  14a-13, 
14b-l,  and  14b-2  under  the  Act,  do  not 
specify  the  fees  that  nominees  can 
charge  issuers  for  distributing  proxy 
materials;  rather,  they  state  that  issuers 
must  reimburse  nominees  for 
"reasonable  expenses"  incurred.  The 
Commission  approved  the  NYSE's 
current  fee  structure  on  March  25, 
2002,*  following  numerous  meetings  of 
the  Proxy  Voting  Review  Conunittee 
(the  "Committee"),  a  private  initiative 
that  was  established  to  review  the 
NYSE's  pilot  fee  program  and  the  proxy 
process  in  general."'  The  Commission 
found  that  "the  Committee's 
recommended  fee  reductions  [for  'large 
issuers']  were  reasonable  and  should 
help  to  alleviate  the  burden  and  cost 
that  large  issuers  currently  bear  in  the 
proxy  distribution  process  and  more 
fairly  allocate  the  cost  among  large 
issuers  and  small  issuers."  ^  The 
Commission  concluded  that  the  NYSE's 
proposed  fee  changes  were  reasonable 
and  fairly  allocated,  did  not 
discriminate  among  issuers,  and  did  not 
impose  any  unnecessary  burdens  on 
competition.  On  June  3,  2002.  the  Amex 
amended  its  proxy  reimbursement  fees 
to  conform  to  those  of  the  NYSE.'' 

The  proposed  amendments  to  IM- 
2260  will  provide  members  with  the 


■*  Securities  Exchange  Act  Release  No.  45644 
(March  25.  2002),  67  FR  15440  (April  1,  2002) 
("NYSE  Proposal'-')  The  Commission  emphasized 
that  permanent  approval  of  the  NYSE's  pilot 
program  did  not  end  the  discussion  of  proxy  fee 
reform.  The  Commission  urged  the  NYSE  and  the 
Committee  to  continue  discussing  proxy  fee  reform 
with  the  eventual  goal  that  the  marketplace,  rather 
than  self-regulatory  organizations,  will  establish 
reasonable  and  competitive  proxy  reimbursement 
fees.  The  Commission  also  stated  that  it  expected 
the  NYSE  to  continue  to  monitor  its  fees  "to  ensure 
they  are  related  to  'reasonable  expenses'  of  the 
NYSE's  member  brokers  in  accordance  with  the 
Act.  and  propose  changes  where  appropriate." 

s  The  Committee  concluded  that  the  NYSE's, 
Proxy  Reimbursement  Guidelines,  which  had  been 
established  in  a  pilot  program  and  approved,by  the 
Commission  on  March  14,  1997,  had  been 
instrumental  in  setting  the  costs  that  issuers 
incurred  in  having  broker-dealers  and 
■  intermediaries  transmit  proxy  and  other  materials 
to  security  holders  at  fair  and  reasonable  levels.  On 
that  basis,  the  Committee  voted,  with  NASD 
abstaining,  to  seek  permanent  approval  of  the  pilot 
program  guidelines,  with  some  modifications  to 
reflect  the  economies  of  scale  of  large  issuers, 
defined  by  the  Committee  as  companies Ihat  have 
in  excess  of  200,000  street  name  shareholders 
(approximately  200  companies).  The  Conrmiittee 
voted  to  reduce  the  basic  mailing  fee  from  50  cents 
to  40  cents;  increase  the  suggested  per-nominee  fee 
for  intermediaries  that  coordinate  the  proxy  and 
maihng  activities  of  multiple  nominees  to  $20.10 
per  set  of  material  required  for  "small  issuers"  and 
S20.05  per  set  of  material  required  for  "large 
issuers";  and  reduce  from  50  cents  to  25  cents  the 
incentive  fee  for  initial  mailings  of  the  materials  of 
large  issuers. 

'  Securities  Exchange  Act  Release  No.  46146 
dune  28.  2002).  67  FR  44902  duly  5.  2002)  ("Amex 
Proposal"). 
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same  schedule  of  fees  that  have  been 
adopted  by  the  NYSE  and  Amex.  The 
proposed  amendments  to  IM-2260  will 
also  pennit  members  to  request 
reimbursement  of  expenses  at  less  than 
the  rates  set  forth  in  IM-2260,  but  it  will 
require  members  to  notify  and  obtain 
consent  from  the  person  soliciting 
proxies  or  the  company  for 
reimbursement  at  rates  higher  than  the 
approved  rates  or  for  items  or  services 
not  specifically  referenced  in  IM-2260. 
The  proposed  rule  change  also  advises 
members  that  they  are  not  required  to 
transmit  more  than  one  annual  report, 
interim  report,  proxy  statement  or  other 
material  to  beneficial  owners  with  more 
than  one  account  (including  trust 
accounts),  and  that  they  may  eliminate 
multiple  transmissions  of  reports, 
statements  or  other  materials  to 
beneficial  owners  having  the  same 
address,  provided  they  comply  with 
applicable  SEC  rules.  The  proposed  rule 
change  will  continue  to  provide  that  a 
member  providing  materials  under 
NASD  rule  2260  may  not  charge  for 
envelopes  that  are  furnished  by  the 
issuer,  the  trustee,  or  a  person  soliciting 
proxies.  By  conforming  its  proxy 
reimbursement  guidelines  to  those 
adopted  by  the  NYSE  and  Amex,  NASD 
proposes  to  adopt  reimbursement  rates 
that  it  believes  the  Commission  has 
already  determined  are  reasonable  and 
fairly  allocated,  do  not  discriminate 
among  issuers,  and  do  not  impose  any 
uimecessary  burdens  on  competition. 

2.- Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A  of  the  Act,"  in  general 
and  with  section  15A(b)(6)  of  the  Act,^ 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  to  IM-2260  is 
designed  to  accomplish  these  ends  by 
providing  NASD  members  with  rates  of 
reimbursement  for  expenses  incurred  in 
forwarding  proxy  and  other  materials 
that  are  fair  and  reasonable  and 
consistent  with  fees  charged  by  the 
NYSE  and  Amex. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)if  of  the  Act  and  rule  19b- 
4(fi(6)''  thereunder  because  the 
proposal:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  at  least 
five  business  days  prior  to  the  filing 
date  of  the  proposed  rule  change.'^ 

A  proposed  rule  change  filed;  under 
rule  19b-4(fl{6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
rule  19b-4(f)(6)(iii),^ '  the  Commission 
may  designate^  shorter  time  if  such 
action  is  consistent  with  the  protection  . 
of  investors  and  public  interest.  NASD 
has  requested  that  the  Commission 
waive  the  30-day  pre-operative  waiting 
period  because  it  believes  that  doing  so 
will  be  consistent  with  the  protection  of 
investors  and  public  interest. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  waived  the  30-day 
operative  date  requirement  for  this 
proposed  rule  change,  and  has 
determined  to  designate  the  proposed 
rule  change  as  operative  as  of  the  date 
of  filing  to  allow  NASD  to  implement  its 
revised  proxy  fee  schedule 
immediately.^*  The  Commission  notes  " 
that  it  has  already  considered  and 
addressed  issues  that  may  be  raised  by 
this  proposal  when  it  approved  a  similar 
proposal  by  the  NYSE,  and  designated 
a  similar  proposal  by  the  Amex  as 


"15U.S.C.  78a-3. 

9  15  U.S.C.  78o-3(b)(6). 


">15U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(f){6). 

"  As  required  under  rule  19b-4(f)(6)(iii).  NASD 
'  provided  the  Commission  with  written  notice  of  its 
'intent  to  file  the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date. 

"17  CFR  240.19b-4(f)(6)(iii). 

'*  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on  efTiciency, 
competition,  and  capital  formation.  IS  U.S.C.  78c(f) 


immediately  effective  upon  filing,  i^  The 
Commission  further  notes  that  this 
proposal  will  allow  for  consistency  in 
proxy  fees  between  NASD,  the  NYSE, 
"and,  Amex.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vkrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-19  and  should  be 
submitted  by  March  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-4696  Filed  2-27-03;  8:45  am] 

BILLING  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Oaclaration  of  Disastm-  #3479] 

Commonwealth  of  the  Northern 
Mariana  Islands  (Amendment  #2) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  effective  February 


'*  See  NYSE  Proposal,  supra  note  4  and  Amex 
Proposal,  supra  note  7.  The  Commission  notes  that 
the  NYSE  Proposal  was  published  for  the  full 
comment  period  and  that  the  comments  received 
were  considered  by  the  Commission  and  the  NYSE. 

'6  17CFR200.3O-3(a)(12). 
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5,  2003,  the  above-numbered 
declaration  is  hereby  amended  to 
include  Public  Assistance  for  the 
Islands  of  Saipan  and  Tinian  within  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Damages  were  caused  by  Super 
Typhoon  Pongsona  and  occurred  on 
December  8,  2002,  and  continued 
through  December  16,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  24,  2003,  and  for  economic 
injury  the  deadline  is  September  24, 
2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  21,  2003. 
Hebert  L.  Nfitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-4730  Filed  2-27-03;  8:45  ami 
BILUNO  CODE  a02S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  District  Advisory  Council; 
Putriic  Meeting 

The  Wisconsin  District  Advisory 
Council  (Wisconsin  DAC)  of  the  U.S. 
Small  Business  Administration  will  be 
conducting  a  meeting  on  Wednesday, 
March  19th  2003, 12  noon-1  p.m.  at  the 
MMAC  Building  743  North  Milwaukee 
Street  on  the  4th  floor,  in  Milwaukee, 
Wisconsin.  The  meeting  is  open  to  the 
public.  Seating  is  limited  and  is 
available  on  a  first  come,  first  serve 
basis.  The  focus  of  the  meeting  will  be 
on  the  future  goals,  activities,  and 
operations  of  the  Wisconsin  DAC. 

Anyone  wishing  to  attend  and  make 
an  oral  presentation  to  the  Board  must 
contact  Yolanda  Staples-Lassiter,  no 
later  than  Monday,  March  17,  2003  via 
e-mail  or  fax.  Yolanda  Staples-Lassiter, 
U.S.  Small  Business  Administration, 
Milwaukee  District  Office,  310  West 
Wisconsin  Avenue,  Suite  400, 
Milwaukee.  WI  53203,  (414)  297-1090 
phone  or  (414)  297-3928,  fax  or  e-mail 
yolanda.lassiter@sba.gov. 

Candace  H.  Stollz,    ^ 

Committee  Management  Officer. 

[FR  Doc.  03-4754  Filed  2-27-03;  8:45  am] 

BILUNG  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Connecticut  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Connecticut  District 
Advisory  Council,  located  in  the 
geographical  area  of  Hartford, 


Connecticut  will  hold  a  public  meeting 
at  8:30  a.m.,  on  Monday,  March  24, 
2003,  Connecticut  District  Office,  330 
Main  Street,  Hartford,  Cormecticut 
06106,  to  discuss  such  matters  as  may 
be  presented.  For  further  information, 
write  or  call  Marie  Record,  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hartford,  Connecticut— (860)  240-4700. 

Anyone  wishing  to  attend  and  make 
an  oral  presentation  to  the  Board  must 
contact  Marie  A.  Record,  no  later  than 
Friday,  March  21,  2003  via  e-mail  or  fax. 
Marie  A.  Record,  District  Director,  U.S. 
Small  Business  Administration, 
Cormecticut  District  Office,  330  Main 
Street,  Hartford,  CT  06106  (860)  240- 
4670  phone  or  (860)  240-4714  fax  or  e- 
mail  marie.record@sba.gov. 

Candace  H.  Stoltz, 

Committee  Management  Officer. 

(FR  Doc.  03-4755  Filed  2-27-03;  8:45  ami 

BILUNG  COOE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4286] 

Determination  Pursuant  to  Section  1(b) 
of  Executhw  Order  13224  Relating  to 
the  Riyadus-Salikhin  Reconnaissance 
and  Satiotage  Battalion  of  Chechen 
Martyrs,  the  Special  Purpose  Islamic 
Regiment,  and  the  islamic  international 
Brigade 

Acting  under  the  authority  of  section 
1(b)  of  Executive  Order  13224  of 
September  23,  2001,  as  amended  by 
Executive  Order  13286  of  July  2,  2002, 
and  Executive  Order  13284  of  January 
23,  2003,  and  in  consultation  with  the 
Secretary  of  the  Treasury,  the  Attorney 
General,  and  the  Secretary  of  Homeland 
Security,  I  hereby  determine  that: 

1.  The  Riyadus-Salikhin 
Recoimaissance  and  Sabotage  BattaUon 
of  Chechen  Martyrs  (a.k.a.  Riyadus- 
Salikhin  Reconnaissance  and  Sabotage 
Battalion.  a.k.a.  Riyadh-as-Saliheen, 
a.k.a.  the  Sabotage  and  Military 
Surveillance  Group  of  the  Riyadh  al- 
Salihin  Martyrs,  a.k.a.  Riyadus-Salikhin 
Reconnaissance  and  Sabotage  Battalion 
of  Shahids  (Martyrs)); 

2.  The  Special  Purpose  Islamic 
Regiment  (a.k.a.  the  Islamic  Special 
Purpose  Regiment,  a.k.a.  the  al-Jihad- 
Fisi-Sabililah  Special  Islamic  Regiment, 
Islamic  Regiment  of  Special  Meaning); 
and 

3.  The  Islamic  International  Brigade 
(a.k.a.  the  Islamic  Peacekeeping  Brigade, 
a.k.a.  the  Islamic  Peacekeeping  Army, 
a.k.a.  the  International  Brigade,  a.k.a. 
Peacekeeping  Battalion,  a.k.a. 
International  Battalion,  a.k.a.  Islamic 


Peacekeeping  International  Brigade), 
have  committed,  or  pose  a  significant  ' 
risk  of  committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  security,  foreign  policy,  or 
economy  of  the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  February  14,  2003. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
|FR  Doc.  03-4781  Filed  2-27-03;  5:00  pm) 

BILLING  COOE  4710-10-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD1 7-02-005] 

Cool(  inlet  Regional  Citizen's  Advisory  - 
Committee;  Charter  Renewal 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  recertification. 

' — 

summary:  The  Coast  Guard  has 
recertified  the  Cook  Inlet  Regional 
Citizen's  Advisory  Council  for  the 
period  covering  November  27,  2002 
through  August  31,  2003.  Under  the  Oil   . 
Terminal  and  Oil  Tanker  Environmental 
Oversight  Act  of  1990,  the  Coast  Guard 
may  certify  on  an  annual  basis  an 
alternative  voluntary  advisor}'  group  in 
lieu  of  a  regional  citizens'  advisory 
council  for  Cook  Inlet,  Alaska.  This 
advisory  group  monitors  the  activities  of 
terminal  facilities  and  crude  oil  tankers  . 
under  the  Cook  Inlet  Program 
established  by  the  statute. 
DATES:  The  Cook  Inlet  Regional  Citizen's 
Advisory  Coimcil  is  certified  through 
August  31,  2003. 

ADDRESSES:  You  may  request  a  copy  of 
the  recertification  letter  by  writing  to 
Commander,  Seventeenth  Coast  Guard 
T)istrict{mor),  P.O.  Box  25517.  Juneau, 
AK  99802-5517;  or  by  calling  907-463- 
2807. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Michael  Patterson, 
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Seventeenth  Coast  Guard  District(mor), 
telephone  907-463-2807. 

SUPPLEMENTARY  INFORMATION: 

Background  And  Purpose 

On  November  27.  2002,  the  Coast 
Guard  recertified  the  Cook  Inlet 
Regional  Citizen's  Advisory  Council 
(CIRCAC)  through  August  31.  2003. 
Under  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  Act  of  1990 
(33  U.S.C.  2732),  the  Coast  Guard  may 
certify,  on  an  annual  basis,  an 
alternative  voluntary  advisory  group  in 
lieu  of  a  regional  citizens'  advisory 
council  for  Cook  Inlet,  Alaska.  This 
advisory  group  monitors  the  activities  of 
terminal  facilities  and  crude  oil  temkers 
under  the  Cook  Inlet  Program 
established  by  Congress,  33  U.S.C. 
2732(b). 

On  September  16,  2002,  the  Coast 
Guard  published  a  notice  of  policy  on 
revised  recertification  procedures  for 
alternative  voluntary  advisory  groups  in 
lieu  of  councils  at  Prince  William 
Sound  and  Cook  Inlet.  AK  (67  FR  58440. 
58441).  This  revised  policy  indicated 
that  applicants  seeking  recertification  in 
2002  need  only  submit  a  streamlined 
application  and  public  comments  would 
not  be  solicited  prior  to  recertification. 

Upon  review  of  the  information 
submitted  by  CIRCAC  as  part  of  the 
certification  package,  it  was  noted  that 
in  an  audit  of  the  CIRCAC's  financial 
statements  the  auditor  found  that 
CIRCAC's  by-laws  and  corporate 
structure  aligned  with  the  basic 
structure  for  non-profit  corporations. 
The  auditor  also  noted  that  CIRCAC  has 
proper  expenditure  measures  in  place 
and  employs  contemporary  information 
technology  practices.  The  auditor 
performing  the  audit  made  a 
recommendation  for  improving  the 
financial  management  of  the 
organization.  In  particular,  the  auditor 
recommended  that  CIRCAC  prepare 
formal,  written  policies  and  procedures 
for  its  accounting  practices.  "The  Coast 
Guard  agrees  and  recommends  that 
CIRCAC  implement  the  auditor's 
recommendation. 

Dated:  February  6,  2003. 
fames  W.  Underwood, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventeenth  Coast  Guard  District. 
|FR  Doc.  03-4764  Filed  2-27-03;  8:45  am] 
BHJJNG  CODE  4Q10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Metropolitan  Oakland  International 
Airport,  Oakland,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expemsion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  31,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Tay  Yoshitani, 
Executive  Director,  Port  of  Oakland,  at 
the  following  address:  530  Water  Street, 
Oakland,  CA  94607.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Port  of  Oakland  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road.  Room  210, 
Burlingame.  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  On  February  12,  2003, 
the  FAA  determined  that  the 
application  to  impose  and  use  a  PFC 


submitted  by  the  Port  of  Oakland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  "The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  16,  2003. 

The  following  is  a  brief  overview  of 
the  application  No.  03-12-C-OO-OAK: 

Level  of  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
December  1,  2003. 

Proposed  charge  expiration  date: 
March  1,2004. 

Total  estimated  PFC  revenue: 
$7,600,000. 

Brief  Description  of  the  proposed 
project:  Additional  Seciuity 
Expenditures  as  a  Result  of  September 
11,  2001. 

Class  or  classes  ofofr  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
form  1800-31  and  Commuters  or  Small 
Certificated  Air  Carriers  filing  DOT  form 
298-CTlorEl. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application  in  person  at  the  Port  of 
Oakland. 

Issued  in  Lawndale,  California,  on 
February  12.  2003. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

|FR  Doc.  03-4798  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  San  Diego 
international  Airport,  San  Diego,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  aiid 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  San  Diego 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
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101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  31,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Thella 
Bowens,  Interim  Executive  Director,  San 
Diego  County  Regional  Airport 
Audiority  at  the  following  address:  P.O. 
Box  82776,  San  Diego,  CA  92138-2776. 
Air  carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  San  Diego 
County  Regional  Airport  Authority 
imder  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Milligan,  Supervisor  Standards  Section, 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation 
Boulevard,  Room  3024,  Lawndale,  CA 
90261,  Telephone:  (310)  725-3621.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Diego  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  February  18,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  San  Diego  County 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  Uian  June  10,  2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  03- 
03-C-OO-SAN: 

Level  of  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  June 
1,2003. 

Proposed  charge  expiration  date: 
December  31,  2005. 

Total  estimated  PFC  revenue: 
$83,975,730. 

Brief  description  of  the  proposed 
project:  Replace  ARFF  Vehicle,  Taxiway 
Improvements,  Runway  Improvements, 
Commuter  Terminal  Apron 
Improvements,  Noise  Mitigation, 
Environmental  Remediation, 
Environmental  Studies,  Airport  Security 


Improvements,  Terminal  Improvements, 
Airport  Access  Improvements,  and 
Infrastructure  Data  Management  System 
(Phase  3). 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
on-demand  air  carriers  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER    • 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale',  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  San  Diego  County  Regional  Airport 
Authority. 

Issued  in  Lawndale,  California,  on 
February  18,  2003. 
Ellsworth  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

(FR  Doc.  03-4799  Filed  2-27-03;  8:^  am] 
BILLING  CODE  4«ip-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Dlscontinuar>ce  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Niunlwr  FRA-2002-14116 

Applicant:  Canadian  National 
Railway,  Mr.  Kenneth  J.  Bagby,  Signals 
Supervisor,  3460  Bristol  Road,  Flint, 
Michigan  48507. 

The  Canadian  National  Railway  (CN) 
seeks  relief  from  the  requirements  of  the 
Rules,  Standard  and  Instructions,  Title 
49  CFR,  part  236,  section  236.408,  to  the 
extent  that  route  locking  need  not  be 
provided  for  the  "32nd  Street 
Crossover"  power-operated  switches,  at 
milepost  333.28  in  the  existing  traffic 
control  system,  at  Port  Huron,  Michigan, 
on  the  Flint  Subdivision,  Midwest 
Division. 

Applicant's  justification  for  relief:  The 
installation  is  not  uncommon  in  the 
railroad  industry  and  provides  all  of  the 


requisite  components  and  safety 
features  of  a  standard  interlocking  or  an 
electric  lock  location  that  would  be 
found  in  TCS  territory;  CN  has  three 
similar  installations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  Ae  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401 
(Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 

All  Communications  received  within 
45  days  of  the  date  of  this  notice  wUl  - 
be  considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  February  24, 
2003. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  andJ'rogram  Developrnent. 

(FR  Doc.  03-4766  Filed  2-27-03;  8:45  am] 

BILUNG  COOE  4910-Q6-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-2003-14424,  Notice  No. 
03-2] 

Hazardous  Materials:  Formal 
interpretation  of  Regulations 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Formal  interpretation  of 

regulations. 

SUMMARY:  The  Research  and  Special 
Programs  Administration  (RSPA)  is 
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issuing  a  formal  interpretation  of  the 
Hazardous  Materials  Regulations  (HMR) 
identifying  when:  (1)  An  airline 
passenger  "offers"  hazardous  materials 
in  carry-on  baggage  (including  items  on 
his/her  person)  or  checked  baggage  for 
transportation  under  Federal  hazardous 
materials  transportation  law  and  the 
HMR,  and  (2)  when  an  air  carrier 
accepts  carry-on  baggage  (including 
items  on  a  passenger's  person)  or 
checked  baggage  for  transportation 
under  the  Federal  hazardous  materials 
transportation  law  and  the  HMR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Machado,  Assistant  Chief 
Counsel  for  Hazardous  Materials  Safety. 
Research  and  Technology.  Office  of  the 
Chief  Counsel.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington.  DC  2059Q-0001  (Tel.  No. 
202-366-4400). 

SUPPLEMENTARY  INFORMATION:  RSPA 
issues  the  HMR  (49  CFR  parts  171 
through  180)  as  part  of  its 
implementation  of  the  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5101  et  seq.  From  time  to 
time.  RSFA's  Chief  Coimsel  issues 
formal  interpretations  of  the  HMR 
which  are  published  in  the  Federal 
Register.  Pliblication  of  these 
interpretations  promotes  a  better 
understanding  of  the  HMR  and 
improves  compliance. 

In  addition  to  formal  and  informal 
interpretations  issued  by  the  Chief 
Counsel.  RSPA's  Office  of  Hazardous 
Materials  Standards  provides 
information  and  informal  clarifications 
of  the  HMR  on  an  ongoing  basis  through 
a  telephonic  information  center  (800- 
467-4922  or  202-366-4488)  and 
informal  written  interpretations  or 
clarifications  in  response  to  written 
inquiries.  RSPA's  informal  letters  of 
clarification  (and  additional  information 
concerning  the  HMR)  are  also  available 
through  the  Hazmat  Safety  Homepage  at 
http://hazmat.dot.gov.  The  Chief 
Counsel's  formal  and  informal 
interpretations  are  available  through  the 
Chief  Counsel's  homepage  at  http:// 
rspa-atty.dot.gov.  In  addition,  some  of 
RSPA's  interpretations  and 
clarifications  may  be  reproduced  or 
summarized  in  various  trade 
publications.  Further  information 
concerning  the  availability  of  informal 
guidance  and  interpretations  of  the 
HMR  is  set  forth  in  49  CFR  105.20. 

Anyone  is  able  to  search  the 
electronic  form  of  all  documents 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association. 


business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  or  you 
may  visit  http://dms.dot.gov. 

Background 

In  general,  a  hazardous  material 
subject  to  the  HMR  is  prohibited  in  the 
cabin  of  a  passenger-carrying  aircraft  (49 
CFR  175.85)  and  may  only  be  carried  in 
the  cargo  compartment  of  a  passenger- 
carrying  aircraft  when  it  fully  conforms 
to  the  hazard  communication,  packaging 
and  stowage  requirements  of  the  HMR. 
In  order  to  accommodate  the  needs  of 
the  traveling  public,  exceptions  are 
provided  in  49  CFR  175.10  to  allow 
passengers  to  carry  certain  quantities 
and  types  of  articles,  such  as  medicines 
and  toiletries,  in  their  checked  and 
carry-on  baggage  (including  on  one's 
person).  See  49  CFR  175.10  for  a 
detailed  listing  of  the  materials  which 
passengers  are  permitted  to  carry. 

Hazardous  materials  in  carry-on 
baggage  and  checked  baggage  are  subject 
to  the  HMR  when  offered  for 
transportation  in  conunerce.  Section 
171.2(a)  of  49  CFR  provides  that  "no 
person  may  offer  or  accept  a  hazardous 
material  for  transportation  in  commerce 
unless  *  *  *  the  hazardous  material  is 
properly  classed,  described, "packaged, 
marked,  labeled,  and  in  condition  for 
shipment  as  required  or  authorized  by 
applicable  requirements  of  (the  HMR], 
or  an  exemption,  approval  or 
registration  issued  under  [the  HMR) 
*  *   *."TheSecretary  of  "Transportation 
has  delegated  to  certain  agencies  within 
the  Department  the  authority  in  49 
U.S.C.  5123  to  assess  a  civil  penalty 
against  any  person  who  "knowingly 
violates"  a  requirement  in  the  HMR, 
including  the  provision  in  §  171.2(a) 
which  is  discussed  above.  Section  5123 
(a)  provides  that  a  person  "acts 
knowingly"  when  (A)  the  person  has 
actual  knowledge  of  the  facts  giving  rise 
to  the  violation;  or  (B)  a  reasonable 
person  acting  in  the  circumstances  and 
exercising  reasonable  care  would  have 
that  knowledge. 

Security  concerns  have  led  to 
enhanced  screening  of  air  passengers 
and  their  baggage  for  weapons, 
explosives,  and  incendiaries.  As  a  result 
of  this  increased  focus  on  passenger 
carry-on  baggage  (including  items  on 
one's  person)  and  checked  baggage, 
screening  personnel  are  discovering 
hazardous  materials  during  the 
screening  process.  Consequently,  there 
is  a  need  to  identify,  for  purposes  of 
compliance  with  the  HMR,  when  a 
passenger  "offers"  a  hazardous  material 
for  transportation  by  aircraft  in  carry-on 


or  checked  baggage  and  when  an  air 
carrier  "accepts"  a  hazardous  material 
for  transportation  by  aircraft  in  carry-on 
or  checked  baggage. 

Interpretation 

This  formal  interpretation  identifies, 
for  purposes  of  the  HMR.  the  point  at 
which:  (1)  An  airline  passenger  "offers" 
hazardous  material  in  carry-on  baggage 
(including  items  on  his/her  person)  or 
checked  baggage  for  transportation  in 
commerce,  and  (2)  an  air  carrier 
"accepts"  hazardous  material  in  carry- 
on  baggage  (including  items  on  a 
passenger's  person)  or  checked  baggage 
for  transportation  in  commerce.  This 
interpretation  addresses  only  passenger 
carry-on  and  checked  baggage  and  does 
not  address  or  apply  to  cargo  shipments. 
The  Federal  Aviation  Administration 
(FAA).  which  has  the  primary 
responsibility  for  enforcing  the  HMR 
with  regard  to  air  transportation, 
concurs  with  this  interpretation.  Prior 
-advice  given  by  FAA  that  may  be 
inconsistent  with  this  interpretation  is 
superseded  by  this  formal 
interpretation.  RSPA  has  coordinated 
this  interpretation  with  the 
Transportation  Security  Administration, 
which  has  responsibility  for  aviation 
security. 

Cany-on  items:  A  passenger  in  control 
of  carry-on  baggage  (including  items  on 
his/her  person)  containing  a  hazardous 
material  offers  and  represents  that  the 
baggage  is  fit  for  transportation  by 
aircraft  when  the  passenger  tenders  the 
baggage  to  screening  personnel  at  an 
airport  security  screening  checkpoint  or 
otherwise  attempts  to  proceed  through 
the  checkpoint  with  the  hazardous 
material  on  his/her  person.  A  passenger 
offers  carry-on  baggage  for 
transportation  by  placing  the  baggage  on 
the  X-ray  machine  conveyer  belt.     > . 
handing  the  baggage  to  screening 
personnel,  placing  the  baggage  in  a  bin 
or  tray  for  examination  by  screening 
personnel,  or  when  the  passenger^ 
physically  passes  through  the  security 
checkpoint  with  the  baggage  (including 
items  on  his/her  person).  Screening 
personnel  at  the  security  screening 
checkpoint  do  not  need  to  have  physical 
control  of  the  carry-on  baggage  for  an 
offer  to  have  occurred;  simply 
presenting  the  baggage  for  screening  at 
a  security  screening  checkpoint  or 
passing  through  the  checkpoint  with  the 
haggage  (including  items  on  a 
passenger's  person)  is  sufficient  to 
constitute  an  offer. 

Carry-on  baggage  is  accepted  by  an  air 
carrier  when  the  airline  accepts  the 
bonding  pass  of  the  passenger  while 
boarding  the  flight.  The  passenger  is 
responsible  for  ensuring  compliance 
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with  the  HMR  firom  the  point  of  offer 
and  at  aU  times  until  transportation  is 
complete. 

Checked  baggage:  Checked  baggage 
containing  a  hazardous  material  is 
offered  to  the  carrier  at  the  point  the 
passenger  presents  the  baggage  for 
acceptance  by  the  carrier.  This  can 
occur  at  curbside  check-in.  at  the  ticket 
coimter  at  the  airport,  or  when  the 
passenger  presents  the  bag  to  screening 
personnel  for  explosive  detection 
screening  as  a  prerequisite  to 
presentation  to  the  carrier.  When  the 
baggage  is  tendered  at  curbside  check-in 
or  the  ticket  counter  to  the  air  carrier, 
the  baggage  is  considered  to  have  been 
accepted  when  the  air  carrier  issues  a 
baggage  claim  ticket  for  the  checked 
baggage. 

Accordingly,  if  a  passenger's  carry-on 
baggage  or  checked  baggage  contains  a 
hazardous  material  that  does  not 
comply  with  Federal  hazardous 
materials  transportation  law  or  the 
HMR.  and  the  passenger  has  tendered 
the  baggage  to  screening  personnel  at  an 
airport  security  screening  checkpoint, 
passed  through  the  checkpoint  with  the 
baggage  (including  items  on  his/her 
person),  or  offered  it  to  the  carrier,  the 
passenger  may  be  subject  to  civil  or 
criminal  penalties  under  Federal 
hazardous  materials  transportation  law. 
the  HMR,  or  any  other  applicable  laws 
or  regulations.  Likewise,  an  air  carrier 
that  knowingly  accepts  a  passenger's 
carry-on  baggage  or  checked  baggage 
containing  a  hazardous  material  that 
does  not  comply  with  Federal 
hazardous  materials  transportation  law 
or  the  HMR  may  be  subject  to  civil  or 
criminal  penalties  under  Federal 
hazardous  materials  transportation  law. 
the  HMR.  or  any  other  applicable  laws 
or  regulations. 

Information  Concerning  Passengers 
Who  Need  Supplemental  Oxygen 

The  above  interpretation  does  not 
affect  the  use  of  oxygen  by  passengers 
at  airports.  Ticketed  passengers  using 
their  own  oxygen  on  the  ground,  who 
do  not  intend  to  transport  the  oxygen 
because  they  are  receiving  oxygen  for 
the  flight  from  the  air  carrier,  are  not 
considered  to  be  offering  their  oxygen 
for  transportation  on  an  aircraft  when 
they  enter  or  pass  through  the  security 
screening  checkpoint.  Passengers  may 
not  carry  oxygen  aboard  an  aircraft;  it 
must  be  provided  by  the  aircraft 
operator  (see  49  CFR  175.10  and  14  CFR 
121.574). 


Issued  in  Washington,  DC,  on  February  25, 
2003. 

Barbara  Betsock, 
Acting  Chief  Counsel. 
[FR  Doc;  03-4800  Filed  2-27-03;  8:45  am] 
BHJJNG  CODE  491 0-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  Mo.  AB-43  (Sut>-No.  174X)] 

Illinois  Central  Railroad  Company- 
Abandonment  Exemption— in. 
Randolph  County,  IL 

Illinois  Central  Railroad  Company 
(IC)^  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  0.45-mile 
line  of  railroad  between  milepost  MM 
602.55  and  milepost  603.0  near 
Baldwin,  in  Randolph  County,  IL.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  62217. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  March  30,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  March  10, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  20, 
2003.  with  the  Surface  Transportation 
Board,  1925  K  Street.  NW.,  Washington. 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  IC's 
representative:  Michael  J.  Barron%  Jr., 
Illinois  Central  Railroad  Company,  c/o 
Canadian  National/Illinois  Central.  455 
North  Cityfront  Plaza  Drive.  Chicago.  IL 
60611-5317. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

IC  has  filed  a  separate  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
envirorunent  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  March  7,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  "Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339.1  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public! 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  IC  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consiunmation  has  not  been  effected  by 
IC's  filing  of  a  notice  of  consummation 
by  February  28,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
ivivw.st6.dof.gov. 

Decided:  February  19.  2003. 


UC  is  a  wholly  owned  subsidiary  of  Canadian 
National  Railway  Company. 

^  The  Board  will  grant  a  stay  if  an  informed 
decision  on  envirorunental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 


investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes.  5  I.C.G.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1 .100.  Sec  49  CFR 
1002.2(f)(25). 
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By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary'. 
|FR  Doc.  03-^551  Filed  2-27-03;  8:45  am) 

BILLING  COOe  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-«46X  and  STB  Docket 
No.  AB-344  (Sub-No.  2X)] 

Illinois  Indiana  Development  Company, 
LLC— AtMindonment  Exemption— in 
LaPorte  County,  IN;  Chicago 
Souttistiore  &  South  Bend  Railroad- 
Discontinuance  of  Service 
Exemption — in  LaPorte  County,  IN 

Illinois  Indiana  Development 
Company.  LLC  (IIDC)  and  Chicago 
Southshore  &  South  Bend  Railroad 
(CSS)  have  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  IIDC  to  abandon  and  CSS  to 
discontinue  service  over  an 
approximately  0.6-mile  line  of  railroad 
fron>i«pproximately  milepost  157.9, 
ne^  Dickson  Street  in  Michigan  City, 
northwest  across  Trail  Creek  to 
approximately  milepost  158.5,  near  U.S. 
Highway  12,  in  LaPorte  County.  IN.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  46360. 

IIDC  and  CSS  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  overhead  traffic, 
if  any,  can  be  rerouted  over  other  lines; , 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
.must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 


received,  these  exemptions  will  be 
effective  on  March  30.  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  March  10, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  20, 
2003,  with:  Surface  Transportation 
Board.  1925  K  Street,  NW..  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Troy  W.  Garris.  Weiner 
Brodsky  Sidman  Kider  PC,  1300 
Nineteenth  Street.  NW..  Fifth  Floor. 
Washington.  DC  20036-1609. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemptions 
are  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
March  5.  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board.  Washington  DC  20423)  or  by 
calling  SEA.  at  (202)  565-1552. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339).  Comments  on 
environmental  and  historic  preservation 
•  matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historical 
preservation,  public  use.  or  trail  use/rail 
banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  IIDC  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
IIDlC's  filing  of  a  notice  of 
consummation  by  February  28.  2004. 
and  there  are  no  legal  or  regulatory 


<  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  .Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemptions'  effective  dale.  See  Exemption  of  Out- 
ofSenice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemptions'  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI. 100.  See  49  CFR 
1002.2(fl(2S). 


barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  February  21.  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams.  , 

Secretary. 
|FR  Doc.  03-4621  Filed  2-27-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  20,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room 
11000. 1750  Pennsylvania  Avenue, 
NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  31,  2003  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0013. 

Form  Number  PD  F  1048  and  PD  F 
2243. 

Type  of  Review:  Extension. 

Title:  Claim  for  Lost,  Stolen  or 
Destroyed  U.S.  Savings  Bonds  (1048); 
and  Supplemental  Statement  for  U.S. 
Savings  Bonds  (2243). 

Description:  PD  F  1048  and  PD  F  2243 
are  used  by  owner  or  others  having 
knowledge  to  request  substitute 
securities  or  payment  of  lost,  stolen  or 
destroyed  securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80.000. 

Estimated  Burden  Hours  Per 
Respondent:  PD  F  1048—20  minutes, 
PD  F  2243—5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  26.400  hours. 

OMB  Number:  1535-0035. 

Form  Number:  PD  F  4881. 

Type  of  Review:  Extension. 

Title:  Application  for  Payment  of  U.S. 
Savings  Bonds/Notes  and/or  Related 
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Checks  in  an  Amount  Not  Exceeding 
$1,000  By  the  Survivor  of  A  Deceased 
Ovimer  Whose  Estate  is  Not  Being 
Administered. 

Description:  PD  F  4881  is  used  by 
survivors  of  deceased  bond  ovsmers  to 
apply  for  proceeds  from  bonds,  or 
related  checks. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,965. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  991  hours. 

OMB  Number:  1535-0036. 

Form  Number:  PD  F  2513. 

Type  of  Review:  Extension. 

Title:  Application  by  Voluntary 
Guardian  of  Incompetent  Owner  of 
United  States  Savings  Bonds/Notes. 

Description:  PD  F  2513  is  used  by 
volimtary  guardian  of  incompetent  bond 
owner(s)  to  establish  right  to  act  on 
behalf  of  incompetent  owner. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7.650. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  2,600  hours.  — 

OMB  Number:  1535-0064. 

Form  Number:  PD  F  1980  and  PD  F 
2490. 

Type  of  Review:  Extension. 

Title:  Description  of  United  States 
Savings  Bonds  Series  HH/H  (1980);  and 
Description  of  United  States  Bonds/ 
Notes  (2490). 

Description:  PD  F  1980  and  PD  F  2490 
are  used  by  owners  of  United  States 
Savings  Bonds/Notes  to  describe  their 
holdings. 

Respondents:  Individuals  or 
households . 

Estimated  Number  of  Respondents: 
19.000. 

Estimated  Burden  Hours  Per 
Respondent:  PD  F  1980—6  minutes,  PD 
F  2490 — 6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  1,900  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  PubHc 
Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  03-4698  Filed  2-27-03;  8:45  am] 

BILLING  CODE  4810-39-P 

DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement  Network 

Agency  Information  Collection 
ActhfKies;  Proposed  Collection- 
Comment  Request;  Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments 

agency:  Financial  Crimes  Enforcement 

Network  (FinCEN). 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  FinCEN  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to:  FinCEN:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement  Network) 
Department  of  the  Treasury,  PO  Box  39, 
Vienna,  VA  22183-0039,  Attention:  PRA 
Comments — Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments. 

Comments  also  may  be  submitted  by 
electronic  mail  to  the  following  Internet 
address: 

'  'regcomirients@fincen .  treas.gov' '  witb 
the  caption  in  the  body  of  the  text, 
"Attention:  PRA  Comments — Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to: 
FinCEN:  Russell  Stephenson,  Office  of 

Regulatory  Programs,  FinCEN  at  (202) 

354-6400. 
Customs:  Walter  Wilkowski,  Financial 

Investigations,  202-927-1469. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments. 

OMB  Number:  1515-0014. 


Form  Number:  Customs  Form  4790. 

Abstract:  The  Bank  Secrecy  Act,  titles 
I  and  II  of  Pub.  L.  91-508,  as  amended, 
codified  at  12  U.S.C.  1829b.  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulation's  requiring 
records  and  reports  that  are  determined 
to  have  a  high  degree  of  usefulness  in 
driminal,  tax,  and  regulatory  matters. 
Regulations  implertienting  title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330)  appear  at  31  CFR  part  103. 
The  authority  of  the  Secretary  to 
administer  tide  11  of  the  Bank  Secrecy 
Act  has  been  delegated  to  the  Director 
of  FinCEN. 

The  Bank  Secrecy  Act  specificalljr^ 
states  that  "a  person  or  an  agent  or 
bailee  of  the  person  shall  file  a  report 
*  *  *  when  the  person,  agent,  or  bailee 
knowingly — (1)  transports,  is  about  to 
transport,  or  has  transported,  monetary 
instruments  of  more  than  $10,000  at  one 
time — (A)  from  a  place  in  the  United 
States  to  or  through  a  place  outside  the 
United  States;  or  (B)  to  a  place  in  the 
United  States  from  or  through  a  place 
outside  the  United  States;  or  (2)  receives 
monetary  instruments  of  more  than 
$10,000  at  one  time  transported  into  the 
United  States  from  or  through  a  place 
outside  the  United  States."  31  U.S.C. 
5316(a).  The  requirement  of  31  U.S.C. 
5316(a)  has  been  implemented  through 
regulations  promulgated  at  3 1  CFR 
103.23  and  through  the  instructions  to 
the  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments  (CMIR),  U.S.  Customs 
Service  Form  4790. 

Information  collected  on  the  CMIR  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropria/te  criminal 
law  enforcement  and  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  collected 
is  of  use  in  investigations  involving 
international  and  domestic  money 
laundering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

Current  Actions:  No  changes  are  being 
made  at  this  time. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  institutions,  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Time  Per  Respondent:  11 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33,000  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years.  Generally,  information 
collected  pursuant  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulatory  and 
law  enforcement  authorities. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  February  21.  2003. 
James  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 
Network. 
(FR  Doc.  03-4789  Filed  2-27-03;  8:45  am) 

BILLNra  COM  4«1(M»-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

pNTL-372-8e;  iNTL-401-«81 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  INTL-372-88,  (TD 
8632),  Section  482  Cost  Sharing 
Regulations  (§  1.482-7);  INTU-401-88 
(TD  8552),  Intercompany  Transfer 
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Pricing  Regulations  Under  Section  482 
(§§1.482-1,1.482-4). 
DATES:  Written  conunents  should  be 
received  on  or  before  April  29,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179,  or  through  the  internet 
(Lamice.Mack@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  ^4W.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  (INTl^3 72-88)  Section  482  Cost 
Sharing  Regulations;  (INTL-401-88) 
Intercompany  Transfer  Pricing 
Regulations  Under  Section  482. 

OMB  Number:  1545-1364. 

Regulation  Project  Number:  INTL- 
372-88;  INTI^-401-88. 

Abstmct:  The  information  collections 
in  INTL-372-88  are  necessary  to 
determine  whether  an  entity  is  an 
eligible  participant  of  a  qualified  cost 
sharing  arrangement  and  whether  each 
eligible  participant  is  sharing  the  costs 
and  benefits  of  intangible  development 
on  an  arm's  length  basis.  INTL-401-88 
relates  to  the  pricing  of  transfers  of 
tangible  property,  intangible  property, 
or  services  between  related  parties  to 
ensure  that  taxpayers  clearly  reflect 
income  and  to  prevent  the  avoidance  of 
taxes  with  respect  to  such  transactions. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  7 
hrs.,  51  minutes. 

Estimated  Total  Annual  Burden 
Hours:  7,850  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  20,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-4807  Filed  2-27-03;  8:45  am] 
BiUJNa  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue; 
Availability  of  Report  of  2002  Closed 
Meetings 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  availability  of  report 

on  closed  meetings  of  the  Art  Advisory 

Panel. 

SUMMARY:  The  report  is  now  available. 

Pursuant  to  5  U.S.C.  app.  I  section 
10(d),  of  the  Federal  Advisory 
Conunittee  Act;  and  5  U.S.C.  section 
552b,  the  Government  in  the  Simshine 
Act:  A  report  summarizing  the  closed 
meeting  activities  of  the  Art  Advisory 
Panel  during  2002,  has  been  prepared. 
A  copy  of  this  report  has  been  filed  with 
the  Assistant  Secretary  of  the  Treasury 
for  Management  and  is  now  available 
for  public  inspection  at:  Internal 
Revenue  Service,  Freedom  of 
Information  Reading  Room,  Room  1621. 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Internal  Revenue  Service, 
Attn:  FOI  Reading  Room,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224,  Telephone  (202)  622-5164 
(Not  a  toll  free  telephone  nimiber). 
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The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
dociiment  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
docimient  constitute  a  rule  subject  to 


the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  AP:ART,  Internal 
Revenue  Service/ Appeals,  1099  14th 
Street,  NW.,  Washington,  DC  20005, 


Telephone  (202)  694-1861  (Not  a  toll 
free  telephone  number)., 

Robert  E.  Wenzel, 

Acting  Commissioner  of  Internal  ftevenue. 
(FR  Doc.  03-4806  Filed  2-27-03;  8:45  am] 
BILLING  CODE  4«30-01-M 
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Corrections 


Feoeral  Register 

Vol.  68,  No.  40 

Friday,  February  28,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  LABOR 

Employment  Training  Administration 

Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582 


Tuesday,  February  4,  2003,  make  the 
following  corrections: 

1.  On  page  5757,  imder  the  state 
"KENTUCKY",  correct  the  table  in  part 
to  lead  as  follows:  * 


Correction 

In  notice  document  03-2461  ^ 

begiiuiing  on  page  5748  in  the  issue  of  , 

Labor  Surplus  Areas— October  1,  2002  Through  September  30,  2003 


Eligible  labor  surplus  areas 


KENTUCKY 


BALANCE  OF  WARREN  COUNTY 


Civil  jurisdictions  included 


WARREN  COUNTY  LESS 
BOWLING  GREEN  CITY 


2.  On  page  5759,  under  the  state 
"MICHIGAN",  correct  the  table  in  part 
to  read  as  follows: 


Ubor  Surplus  Areas— October  1 ,  2002  Through  September  30,  2003 


Eligit>le  labor  surplus  areas 


MICHIGAN 


GLADWIN  COUNTY  

GOGEBIC  COUNTY 
HIGHLAND  PARK  CITY 


3.  On  page  5761,  under  the  state 
"NEW  JERSEY",  correct  the  table  in  part 
to  read  as  follows: 


Civil  jurisdictions  included 


GLADWIN  COUNTY 
GOGEBIC  COUNTY 
HIGHLAND  PARK  CITY  IN 
WAYNE  COUNTY 
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4.  On  page  5763,  under  the  state 
"NORTH  CAROLINA",  correct  the  table 
in  part  to  read  as  follows: 


Labor  Surplus  Areas— October  1 ,  2002  Through  September  30,  2003 


Eligible  labor  surplus  areas 


NORTH  CAROLINA 


BALANCE  OF  GASTON  COUNTY  N.C. 
GASTONIA  CITY  N.C 


Civil  jurisdictions  included 


GASTON  COUNTY  N.C.  LESS 
GASTONIA  CITY  N.C. 
GASTONIA  CITY  N.C  IN      ■ 
GASTON  COUNTY  N.C 


5.  On  page  5765,  under  the  state 
"PENNSYLVANIA",  correct  the  table  in 
part  to  read  as  follows: 


UBOR  Surplus  Areas— October  1,  2002  Through  September  30,  2003 


Eligible  labor  surplus  areas 


PENNSYLVANIA 


HAZLETON  CITY 


Civil  jurisdictions  included 


HAZLETON  CITY  IN 
LUZERNE  COUNTY 


6.  On  page  5769,  under  the  state 
"UTAH",  correct  the  table  in  part  to 
read  as  follows: 


Labor  Surplus  Areas— October  1,  2002  Through  September  30,  2003 


Eligit>le  latrar  surplus  areas 


UTAH 


DUCHESNE  

EMERY  COUNTY 


Civil  jurisdictions  included 


DUCHESNE  COUNTY 
EMERY  COUNTY 


7.  On  the  same  page,  under  the  state 
"VIRGINIA",  correct  the  table  in  part  to 
read  as  follows: 
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Labor  Surplus  Areas— October  1 ,  2002  Through  September  30,  2003 


Eligible  labor  surplus  areas 

Civil  jurisdictions  included 

«                  •          »                            •                            •                            • 

NEW  JERSEY     .               • 

•  •                               •                               •                              • 

BALANCE  OF  CUMBERLAND  COUNTY - 

•  •                             •                             •                             •  , 

*  *                 •                 •                 • 

•  *                  •                  •                 * 

CUMBERLAND  COUNTY  LESS 
MILLVILLE  CITY 
VINELAND  CITY 

*                                     •                                    •                                    *                                    * 

9744 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28.  2003  /  Corrections 


Ubor  Surplus  Areas— October  1,  2002  Through  September  30. 2003 


Eligible  labor  surplus  areas 


VIRGINIA 


DANVILLE  CITY 

DICKENSON  COUNTY 
GALAX  CITY 


IFR  Doc.  C3-2461  Filed  2-27-03;  8:45  am] 
BILLING  CODE  1S0S-01-O 


Civil  jurisdictions  included 


DANVILLE  CITY 
DICKENSON  COUNTY 
GALAX  CITY 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Payments  to  Persons  Who  Hold 
Certain  Categories  of  Judgments 
Against  Cut>a  or  Iran 

February  19.  2003. 

Correction 

In  notice  document  03-3925 
beginning  on  page  8077  in  the  issue  of 


Wednesday.  February  19,  2003,  make 
the  following  correction: 

On  page  8082,  in  the  third  column, 
under  the  heading  Part  6.  Available 
Funds  for  Iran-Related  Claims,  the  last 
paragraph  on  the  page  should  be 
removed. 
(FR  Doc.  C3-3925  Filed  2-27-03;  8:45  am] 

BILLING  CODE  1505-01-O 


Friday, 

February  28,  2003 


Part  n 

Environinental 
Protection  Agency 

40  CFR  Parts  9  and  94 
Control  of  Emissions  From  New  Marine 
Compression-Ignition  Engines  at  or  Above 
30  Liters  Per  Cylinder;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  94 

[AMS-FRL-7448-9] 
RIN  2060-AJ98 

Control  of  Emissions  From  New  Marine 
Compression-Ignition  Engines  at  or 
Above  30  Liters  Per  Cylinder 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  we  are  adopting 
emission  standards  for  new  marine 
diesel  engines  installed  on  vessels 
flagged  or  registered  in  the  United  States 
with  displacement  at  or  above  30  liters 
per  cylinder.  These  standards  are 
equivalent  to  the  internationally 
negotiated  standards  for  oxides  of 
nitrogen  and  will  be  enforceable  under 
U.S.  law  for  new  engines  built  on  or 
after  January  1,  2004.  The  certification 
and  compliance  program  we  are 
adopting  is  similar  to  the  internationally 
negotiated  program,  but  contains 
additional  provisions  reflecting  certain 
Clean  Air  Act-specific  compliance 
provisions  and  the  related  need  to  adopt 
test  procedures  designed  to  achieve  the 
emission  reductions  called  for  under 
Clean  Air  Act  section  213.  These 
standards  will  apply  until  we  adopt  a 
second  tier  of  standards  in  a  future 


rulemaking.  In  developing  that  future 
rulemaking,  which  will  be  completed  no 
later  than  April  27,  2007,  we  will 
consider  the  state  of  technology  that 
may  permit  deeper  emission  reductions 
and  the  status  of  international  action  for 
more  stringent  standards.  We  will  also 
consider  the  application  of  such  a 
second  tier  of  standards  to  engines  on 
foreign  vessels  that  enter  U.S.  ports. 

We  are  also  adopting  additional 
standards  for  new  engines  with 
displacement  at  or  above  2.5  liters  per 
cylinder  but  less  than  30  liters  per 
cylinder.  These  standards,  which  are 
currently  voluntary,  are  also  equivalent 
to  the  internationally  negotiated 
standards  for  oxides  of  nitrogen.  The 
standards  will  apply  through  2006. 
Begiiming  in  2007,  the  Tier  2  standards 
we  finalized  for  these  engines  in  1999 
will  go  into  effect  (64  PR  73300, 
December  29,  1999;  40  CFR  part  94). 
DATES:  This  final  rule  is  effective  April 
29.  2003'. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  April  29,  2003. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  Number  A-2001-11  at  the 
following  address:  EPA  Docket  Center 
(EPA/DC),  Public  Reading  Room,  Room 
B-102,  EPA  West  Building.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 


Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  on  govertiment  holidays.  You 
can  reach  the  Air  Docket  and  Reading 
Room  by  telephone  at  (202)  566-1742 
and  by  facsimile  at  (202)  566-1741.  You 
may  be  charged  a  reasonable  fee  for 
photocopying  docket  materials,  as 
provided  in  40  CFR  part  2. 

For  further  information  on  electronic 
availability  of  this  action,  see 
SUPPLEMEraARY  INFORMATION  below.      ' 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA,  Office  of  Transportation  and  Air 
Quality,  Assessment  and  Standards 
Division  hotline,  (734)  214-4636. 
asdinfcMepa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities 

This  action  will  affect  compaHies  and 
persons  that  manufacture,  sell,  or 
import  into  the  United  States  new 
marine  compression-ignition  engines  for 
use  on  vessels  flagged  or  registered  in 
the  United  States;  companies  and 
persons  that  make  vessels  that  will  be 
flagged  or  registered  in  the  United  States 
and  that  use  such  engines;  and  the 
owners  or  operators  of  such  U.S. 
vessels.  Further  requirements  apply  to 
companies  and  persons  that  rebuild  or 
maintain  these  engines.  Affected 
categories  and  entities  include  the 
following:  , 


Category 

NAICSCode> 

Examples  of  potentially  affected  entities 

Industry  

Industry  ; 

Industry  

Industry  

Industry  

Industry  

333618  

33661 1 

811310  

483  

324110                   

Manufacturers  of  new  marine  diesel  engines. 
Manufacturers  of  marine  vessels. 
Engine  repair  and  maintenance. 
Water  transporlation,  freight  and  passenger. 
Petroleum  refineries. 

422710.  422720 

Petroleum  Bulk  Stations  and  Temunals;  Petroleum  and  Petro- 
leum Products  Wholesalers. 

'  North  American  Industry  Classification  System  (NAICS). 


This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  entities  likely  to  be  affected  by 
this  action.  To  determine  whether 
particular  activities  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  regulations.  You  may  direct 
questions  regarding  the  applicability  of 
this  action  as  noted  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Additional  Information  About  This 
Rulemaking 

Emission  standards  for  new  marine 
diesel  engines  at  or  above  30  liters  per 
cylinder  were  considered  by  EPA  in  two 
previous  rulemakings,  in  1996  and  in 
1999.  The  notice  of  proposed 
rulemaking  for  the  first  rule  (for  the 


control  of  air  pollution  from  new 
gasoline  spark-ignition  and  diesel 
compression-ignition  marine  engines) 
can  be  found  at  59  FR  55930  (November 
1994);  a  supplemental  notice  of 
proposed  rulemaking  can  be  found  at  61 
FR  4600  (February  7.  1996);  and  the 
final  rule  can  be  found  at  61  FR  52088 
(October  4, 1996).  The  notice  of 
proposed  rulemaking  for  the  second  rule 
(for  the  control  of  air  pollution  fi^Dm 
new  marine  compression-ignition 
engines  at  or  above  37  kW)  can  be  found 
at  63  FR  68508  (December  11.  1998);  the 
final  rule  can  be  found  at  64  FR  73300 
(December  29,  1999).  These  documents 
are  available  on  our  Web  sites,  http:// 
www.epa.gov/otaq/marine.htm  and 
http://wwvv.epa.gov/otaq.marinesi.htm. 


In  addition,  we  recently  adopted 
emission  standards  for  recreational 
marine  diesel  engines  (67  FR  68242, 
November  8,  2003).  This  final  rule  relies 
in  part  on  information  obtained  for 
those  rulemakings,  which  can  be  found 
in  Public  Dockets  A-92-28,  A-97-50. 
and  A-2000-01 .  Those  dockets  are 
incorporated  by  reference  into  the 
docket  for  this  proposal,  A-2001-11. 

Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  language, 
Final  Regulatory  Support  Document, 
and  other  rulemaking  documents  are 
available  electronically  from  the  EPA 
Internet  Web  site.  This  service  is  free  of 
charge,  except  for  any  cost  incurred  for 
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internet  connectivity.  The  electronic 
version  of  this  final  rule  is  made 
available  on  the  date  of  publication  on 
the  primary  Web  site  listed  below.  The 
EPA  Office  of  Transportation  and  Air 
Quality  also  publishes  Federal  Register 
notices  and  related  documents  on  the 
secondary  Web  site  listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR  (either  select  desired  date  or 
use  Search  featxues). 

2.  http://www.epa.gov/otaq  (look  in 
What's  New  or  under  the  specific 
rulemaking  topic). 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  dociunents  and  the  software  into 
which  the  document  may  be 
downloaded,  format  changes  may  occiu'. 
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I.  Introductioii 

A.  Background 

Marine  diesel  engines  can  be 
significant  contributors  to  local  ozone, 
carbon  monoxide  (CO),  and  particulate 
matter  (PM)  levels,  particularly  in 
commercial  ports  and  along  coastal 
areas.'-  This  rule  addresses  these  air 
pollution  concerns  by  adopting  national 
emission  standards  for  the  first  time  for 
marine  diesel  engines  with  per-cylinder 
displacement  at  or  above  30  liters  or 
more  that  are  installed  on  vessels 
flagged  or  registered  in  the  United 
States.^  These  engines,  also  kno^vn  as 
Category  3  marine  diesel  engines,  are 
very  large  marine  engines  used 
primarily  for  propulsion  power  on 
ocean-going  vessels  such  as  container 
ships,  tankers,  bulk  carriers,  and  cruise 
ships.  Category  3  marine  diesel  engines 
have  not  previously  been  regulated 
under  our  nonroad  engine  programs. 
This  rule  also  adopts  standards  for 
marine  diesel  engines  with  per-cylinder 
displacement  at  or  above  2.5  liters  per 
cylinder  but  less  than  30  liters  per 


'  References  to  diesel-cycle  engines,  also  referred 
to  as  "diesel  engines"  in  this  document  are 
intended  to  cover  a  particular  kind  of  engine 
technology,  i.e.,  compression-ignition  combustion. 
Compression-ignition  engines  are  typically  operated 
on  diesel  fuel,  though  other  fuels,  such  as 
compressed  natural  gas,  may  also  be  used.  This 
contrasts  with  otto-cycle  engines  (also  called  spark- 
ignition  or  SI  engines),  which  typically  operate  on 
gasoline.  The  requirements  set  out  in  this  action 
apply  only  to  compression-ignition  engines. 

'Ground-level  ozone,  the  main  ingredient  in 
smog,  is  formed  by  complex  chemical  reactions  of 
volatile  organic  compounds  (VOC)  and  NOx  in  the 
presence  of  heat  and  sunlight.  Hydrocarbons  (HC) 
are  a  large  subset  of  VOC,  and  to  reduce  mobile 
source  VOC  levels  we  set  maximum  emission 
standards  for  hydnx:arbons.  VOCs  can  also  be  part 
of  the  secondary  formation  of  PM. 
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cylinder  installed  on  vessels  flagged  or 
re^stered  in  the  United  States. 

The  emission-control  program  we  are 
adopting  in  this  rule  is  a  continuation 
of  the  process  of  establishing  emission 
standards  for  nonroad  engines  and 
vehicles  under  Clean  Air  Action  section 
Ziala)." 

This  is  our  third  action  for  emission 
standards  for  marine  diesel  engines 
above  37  kW.  In  our  first  action,  in 
1999,  we  adopted  emission  standards 
for  commercial  marine  engines  above  37 
kilowatts  (kW)  (64  FR  73300.  December 
29,  1999;  40  CFR  part  94).  The  standards 
adopted  in  that  rule  consist  of 
mandatory  standards,  referred  to  as  our 
Tier  2  standards,  that  apply  to  engines 
above  37  kW  with  per-cy Under 
displacement  up  to  30  liters  (also 
known  as  Category  1  and  Category  2 
marine  diesel  engines).^  These  Tier  2 
standards  apply  to  oxides  of  nitrogen 
(NOx).  hydrocarbon  (HC).  PM  and  CO 
emissions  and  go  into  effect  in  2004- 
2007,  depending  on  engine  size.  Our 
Tier  2  marine  diesel  engine  standards 
are  expected  to  achieve  a  32-percent 
reduction  in  NOx  emissions  for 
Category  1  and  Category  2  marine  diesel 
engines  by  2030  relative  to  uncontrolled 
levels.  The  Tier  2  standards  for  Category 
1  and  Category  2  marine  diesel  engines 
also  contain  PM  standards  that  are 
expected  to  achieve  a  26-percent 
reduction  in  PM  emissions  by  2030.  We 
did  not  adopt  mandatory  emission 
standards  for  Category  3  marine  diesel 
engines  in  1999.  Manufacturers  of  those 
engines  were  expected  to  comply 
voluntarily  with  internationally 
negotiated  NOx  standards. 

m  our  second  action  for  marine  diesel 
engines  above  37  kW,  we  adopted 
standards  for  recreational  marine  diesel 
engines  (67  FR  68242.  November  8, 
2002).  These  numerical  standards  ire 
identical  to  those  we  finalized  for 


'This  final  rule  applies  to  "new"  marine  diesel 
engines  and  to  "new"  marine  vessels  that  include 
marine  diesel  engines.  In  general,  a  "new"  marine 
diesel  engine  or  a  "new"  marine  vessel  is  one  that 
is  produced  for  sale  in  the  United  States  or  that  is 
imported  into  the  United  States  [See  section  II, 
below).  The  emission  standards  established  in  this 
final  rule,  therefore,  will  typically  apply  to  marine 
diesel  engines  that  are  installed  on  vessels  flagged 
or  registered  in  the  United  States. 

*  Section  I  of  the  preamble  for  our  proposal 
contains  an  extensive  description  of  the  regulatory 
background  for  this  rulemaking,  which  we  are  not 
repeating  here  (67  FR  37548.  May  29,  2002). 

^EPA  treats  voluntary  standards  equivalent  to  the 
internationally  negotiated  oxides  of  nitrogen 
standards  as  Tier  I  standards.  The  internationally 
negotiated  standards  are  contained  in  MARPOL 
Annex  VI  (see  footnote  5  and  associated  text).  When 
they  go  into  force,  the  internationally  negotiated 
standards  will  apply  to  new  engines  above  130  kW 
installed  on  vessels  constructed  on  or  after  )anuary 
1,  2000  and  engines  that  undergo  a  major 
conversion  on  or  after  )anuary  1,  2000. 


commercial  marine  diesel  engines  in 
1999.  However,  the  engines  are  tested 
using  a  different  duty  cycle  and  the 
effective  date  for  recreational  marine 
diesel  engines  is  2006-2009,  depending 
on  engine  size. 

This  third  action  for  marine  diesel 
engines  above  37  kW  was  proposed  on 
May  29.  2002  (67  FR  37548).  At  a  public 
hearing  on  June  13  and  during  the 
public  comment  period,  which  ended 
on  July  16,  2002,  we  heard  from  over  50 
commenters.  The  emission-control 
program  we  are  adopting  in  this  action 
follows  from  the  approach  described  in 
our  proposal,  though  we  have  made 
numerous  adjustments  in  response  to 
the  comments  and  other  information 
received  since  the  proposal. 

B.  How  Is  This  Document  Organized? 

After  this  introductory  section. 
Section  II  describes  the  set  of  engines 
that  will  be  required  to  comply  with  the 
standards.  Section  III  contains  the 
standards  we  are  finalizing.  Section  TV 
describes  the  future  rulemaking  we  are 
committing  to  pursue.  Section  V 
describes  various  compliance 
provisions.  Section  VI  summarizes  the 
projected  impacts  of  the  standards. 
Section  VII  gives  an  update  on  the  Blue 
Cniiseprogram  we  described  in  our 
proposal.  Finally,  Sections  VIII  and  DC 
contain  information  about  how  we 
satisfied  our  administrative 
requirements  and  about  the  statutory 
provisions  for  this  final  rule. 

Additional  information  on  many  of 
these  topics  can  be  found  in  the  Final 
Regulatory  Support  Document  and  the 
Summary  and  Analysis  of  Comments. 
These  docimients  and  all  the  comments 
we  received  are  in  Docket  A-2001-11. 

The  remainder  of  this  section 
simunarizes  the  new  requirements  and 
the  air  quality  need  for  die  rulemaking. 
We  also  provide  an  update  on  the  status 
of  U.S.  ratification  of  MARPOL  Annex 
VI. 

C.  What  Requirements  Are  We 
Finalizing? 

We  are  adopting  emission  standards 
for  new  marine  diesel  engines  installed 
on  vessels  flagged  or  registered  in  the 
United  States.  We  are  adopting 
standards  for  the  first  time  for  new 
Category  3  marine  diesel  engines, 
beginning  in  2004.  We  are  also  adopting 
additional  standards  for  some  Category 
1  and  all  Category  2  marine  diesel 
engines,  also  beginning  in  2004.  This 
section  presents  a  brief  description  of 
this  emission-control  program.  More 
details  can  be  found  in  Sections  III  and 
rv  of  this  preamble  and  in  the  Final 
Regulatory  Support  Document. 


1.  Category  3  Marine  Diesel  Engines 

Clean  Air  Act  section  213(a)(3) 
requires  EPA  to  adopt  regulations  that 
contain  standards  concerning  certain 
pollutants  reflecting  the  greatest  degree 
of  emission  reductions  achievable 
through  the  application  of  technology 
that  will  be  available,  taking  into 
consideration  the  availability  and  costs 
of  the  technology,  and  noise,  energy, 
safety  factors  and  existing  motor  vehicle 
standards.  EPA  is  also  to  revise  these 
standards  from  time  to  time.  The 
emission-control  program  we  are 
adopting  in  this  rule  meets  these  criteria 
through  a  two-part  approach.  First,  we 
are  adopting  near-term  Tier  1  standards 
that  will  go  into  effect  immediately 
based  on  readily  available  emission-  . 
control  technology.  Second,  we  are 
adopting  regulations  that  set  a  schedule 
for  a  futiue  rulemaking  to  assess  and 
adopt  an  appropriate  second  tier  of 
standards.  We  recognize  that 
manufacturers  can  achieve  additional 
reductions  with  more  lead  time  than  is 
provided  by  the  Tier  1  standards.  They 
can  do  this  by  expanding  the  use  and 
optimization  of  in-cylinder  controls, 
combined  with  the  significant  emission 
reductions  that  may  be  achievable  with 
advanced  technologies  such  as  selective 
catalytic  reduction  or  water  injection. 
We  believe,  however,  that  it  is 
appropriate  to  defer  a  final  decision  on 
the  longer-term  Tier  2  standards  to  a 
future  rulemaking.  While  there  is  a 
certain  amoimt  of  information  available 
about  the  advanced  technologies  at  this 
time,  there  are  several  outstanding 
technical  issues  concerning  the 
widespread  commercial  use  of  these 
technologies.  Deferring  the  Tier  2 
standards  to  a  second  rulemaking  will 
allow  us  to  obtain  important  additional 
information  on  the  use  of  the  these 
advanced  technologies  that  we  expect  to 
become  available  over  the  next  few 
years.  This  new  information  may 
include  (1)  new  developments  as 
manufactiuers  continue  to  make  various 
improvements  to  the  technology  and 
address  any  remaining  concerns.  (2) 
data  or  experience  from  recently 
initiated  in-use  installations  using  the 
advanced  technologies,  and  (3) 
information  fixtm  longer-term  in-use 
experience  with  the  advanced 
technologies  that  will  be  especially 
helpful  for  evaluating  the  long-term 
diu-ability  of  emission  controls.  We 
believe  the  projected  time  frame  for  the 
future  rulemaking  is  appropriate  to 
allow  us  to  make  the  best  use  of 
information  that  will  be  available  to 
have  a  sound  technical  basis  for 
assessing  the  technological  capabilities 
of  emission-control  systems  that  include 
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advanced  technologies.  We  will  then  be 
best  situated  to  make  a  technology- 
based  decision  that  maximizes  emission 
reductions  from  these  engines,  taking 
into  consideration  cost  and  other 
appropriate  factors. 

While  deferring  adoption  of  the  Tier 
2  standards  to  a  future  rulemaking  is 
appropriate  for  the  reasons  described 
above,  an  additional  reason  supporting 
this  approach  is  to  pursue  further 
negotiations  in  the  international  arena 
to  achieve  more  stringent  global 
emission  standards  for  marine  diesel 
engines.  As  discussed  below,  adopting 
appropriate  international  standards  has 
the  potential  to  maximize  the  control  of 
emissions  from  U.S.  and  foreign  vessels. 

The  near-term  Tier  1  standards  we  are 
adopting  are  equivalent  to  the 
internationally  negotiated  NOx 
standards  established  by  the 
International  Maritime  Organization 
(IMO)  in  Annex  VI  to  the  International 
Convention  on  the  Prevention  of 
Pollution  bom  Ships.  1973.  as  Modified 
by  the  Protocol  of  1978  Relating  Thereto 
(more  commonly  referred  to  as 
MARPOL  or  MARPOL  73/78;  the 
standards  are  referred  to  as  the  Annex 
VI  NOx  standards).^  As  explained  in 
Section  HI  below  and  in  the  Final 
Regulatory  Support  Document,  these 
standards  are  achievable  almost 
immediately,  with  less  than  one  year  of 
lead  time,  because  manufacturers  are 
already  achieving  and  certifying  to  these 
standards  under  our  Voluntary 
Statement  of  Compliance  program  for 
Annex  VI.  These  near-term  standards 
are  being  achieved  through  the 
application  of  currentiy  available 
technology,  including  optimized 
turbocharging,  higher  compression 
ratios,  and  optimized  fuel  injection.  The 
certification  and  compliance  program 
we  are  adopting  is  similar  to  the 
internationally  negotiated  program,  but 
contains  additional  provisions  reflecting 
certain  Clean  Air  Act-specific 
compliance  provisions  and  the  related 
need  to  adopt  test  procediues  designed 
to  achieve  the  emission  reductions 
called  for  under  Clean  Air  Act  section 
213.  These  certification  requirements 
are  described  in  Section  V  of  this 
preamble.  These  Tier  1  standards  are 
expected  to  result  in  negligible  costs 
because  engine  manufecturers  are 
afready  producing  engines  that  meet  the 
MARPOL  Annex  VI  NOx  limits.  Engine 


B  Annex  VI  was  adopted  by  a  Conference  of  the 
Parties  to  MARPOL  on  September  26. 1997.  but  has 
not  yet  entered  into  force.  Copies  of  the  conference 
versions  of  the  Annex  and  the  NOx  Technical  Code 
can  be  found  ift  Docket  A-97-50,  Document  U-B- 
01.  Copies  of  updated  versions  can  be  obtained 
from  the  International  Maritime  Organization  (httpJ 
/www.imo.org]. 


manufacturers  should  not  have  to 
engage  in  additional  research  and 
development  to  achieve  these  standards. 
Recognizing  that  some  additional  lead 
time  is  needed  for  manufacturers  in 
some  cases,  we  are  including  an  interim 
provision  that  will  allow  manufacturers 
to  use  their  Annex  VI  test  data  to  show 
compliance  with  the  Tier  1  standards. 

We  considered,  but  rejected,  setting 
near-term  Tier  1  standards  that  would 
require  a  level  of  emission  control 
greater  than  that  necessary  to  meet  the 
MARPOL  Annex  VI  NOx  limits,  for  a 
combination  of  reasons.  We  concluded 
that  setting  more  stringent  near-term 
Tier  1  standards  would  likely  delay 
achieving  greater  environmental 
benefits  in  the  longer  term.  The 
additional  lead  time  that  would  be 
necessary  to  set  a  Tier  1  standard  based-, 
on  further  use  and  optimization  of  in- 
cylinder  control  would  lead  to  two 
separate — and  possibly  conflicting — 
design  steps,  one  for  Tier  1  and  a  second 
for  Tier  2.  Dividing  manufactiu«rs' 
resources  this  way  has  the  potential  to 
delay  the  Tier  2  standards.  For  example, 
manufactiuers  would  potentially  need 
to  make  initial  changes  to  in-cylinder 
designs,  then  pursue  an  additional 
development  program  to  optimize  the 
in-cylinder  technologies  for  controlling 
emissions  in  conjimction  with  advanced 
technologies.  We  believe  the  best  route 
to  achieving  the  maximum  reductions 
from  Category  3  marine  engines  is  a 
near-term  Tier  1  standard  based  on  the 
use  of  existing  technologies,  followed  by 
a  Tier  2  rulemaking  in  the  next  few 
years  that  focuses  on  designing  the 
optimum  combination  of  in-cylinder 
and  advanced  technology  to  reduce 
emissions  from  these  engines. 

The  second  phase  of  our  emission- 
control  program  for  Category  3  marine 
diesel  engines  will  consist  of  more 
stringent  standards  that  reflect  the 
application  of  advanced  emission- 
control  technologies  and  further 
optimization  of  in-cylinder  controls.  We 
imderstand  that  further  use  and 
optimization  of  in-cylinder  control  can 
achieve  emission  reductions  beyond  the 
levels  needed  to  meet  the  Tier  1 
standards.  As  discussed  in  the  Final 
RegiUatory  Support  Document,  we 
believe  that  manufacturers  can,  with 
additional  lead  time,  make  greater  use 
and  optimization  of  in-cylinder  controls 
to  reduce  emissions  at  least  10  to  15 
percent  below  Tier  1  levels.  It  is  not 
clear  at  this  time  that  in-cylinder 
controls  alone  could  reduce  emissions 
30  percent  below  Tier  1  levels. 
However,  in  combination  with 
advanced  technologies,  emission 
reductions  should  be  greater  than  30 
percent  below  Tier  1  levels.  In  the  Tier 


2  rulemaking,  we  therefore  expect  to 
focus  on  standards  that  would  be  based 
on  achieving  greater  emission 
re4^ctions  through  optimizing  in- 
cylinder  controls  and  incorporating 
advanced  technologies  such  as  SCR  or 
water.  As  discussed  above,  adopting 
Tier  2  standards  at  this  time  based  only 
on  in-cylinder  controls  could  lead  to 
two  separate  and  possibly  conflicting 
design  steps,  potentially  delaying 
introduction  of  advanced  emission- 
control  technologies  and  their 
anticipated  emission  reductions. 

At  mis  time,  however,  there  are  still 
several  outstanding  technical  issues 
involving  the  use  of  these  advanced 
emission-control  technologies.  For 
example,  there  are  technical  issues 
concerning  the  impacts  of  fuel  sulfur 
levels  on  emissions,  the  ability  of  these 
technologies  to  achieve  emission 
reductions  at  low  engine  loads,  and 
their  impacts  on  PM  emissions.  With 
regard  to  fuel-sulfur  content,  most  of  the 
demonstration  engines  that  currentiy 
use  these  technologies  are  operated  on 
fuel  with  a  sulfur  content  ranging  fitim 
5,000  to  10,000  ppm.  However,  the 
average  sulfiu  content  of  fuel  used  by 
Category  3  marine  diesel  engines  is 
27,000  ppm,  and  it  can  be  as  high  as 
45,000  ppm.  At  this  time,  it  is  not  clear 
how  engines  will  perform  with  this 
higher  sulfiu  fuel  and  what  types  of 
adjustments  will  need  to  be  made  to 
accommodate  the  higher  sulfur.  Also,  it 
may  be  the  case  that  this  technology 
will  perform  well  with  fuel  at  15,000 
ppm,  which  is  the  maximum  sulfur 
content  allowable  for  ships  operating  in 
SOx  Emission  Control  Areas  pursuant  to 
Annex  VI.  With  regard  to  emissions  at 
low  load,  some  studies  suggest  that 
advanced  technologies  may  not  perform 
as  well  when  the  engine  is  not  operating 
at  its  optimal  fuel-consumption  rate. 
This  is  important  because  engines 
typically  operate  at  low  load  in  port. 
Once  we  understand  this  dynamic  better 
we  will  be  able  to  evaluate  the  extent  to 
which  it  can  be  addressed  technically. 
With  regard  to  PM  emissions,  some 
concerns  have  been  raised  that  using 
these  advanced  technologies  to  control 
NOx  emissions  may  raise  PM  emissions. 
Again,  once  we  understand  this 
djrnamic  better  we  will  be  able  to 
evaluate  the  extent  to  which  it  can  be 
addressed  technically.  Part  of  this 
analysis  will  entail  developing  a  method 
to  measure  PM  emissions  bom  these 
very  large  engines.  Each  of  these  issues 
is  discussed  in  greater  detail  in  Section 
IV  and  in  the  Final  Regulatory  Support 
Document. 

Engine  manufacturers  are  currentiy 
working  on  many  of  these  issues.  Water 
emulsification  has  been  applied  for 
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some  time  on  the  land-based 
counterparts  of  these  engines,  which  are 
primarily  used  in  stationary  engines  for 
power  generation.  Direct  water  injection 
and  SCR  have  also  been  applied  in 
recent  years  to  several  engines  operating 
on  vessels.  These  projects  are  discussed 
in  Section  IV  and  in  Chapter  5  of  the 
Final  Regulatory  Support  Document:  an 
Appendix  to  Chapter  5  provides  a  list  of 
these  vessels.  Most  of  the  engines  using 
these  technologies  have  been  installed 
in  the  past  five  years.  Many  of  them  are 
on  passenger  ferries  and  most  are  on 
ships  that  operate  in  European  waters, 
wiUi  many  being  delivered  only  since 
1999.  To  date,  the  advanced 
technologies  have  only  been  applied  in 
cases  where  the  operating 
characteristics  of  the  vessels  are 
compatible  with  the  technology.  For 
instance,  SCR  has  primarily  been 
installed  on  vessels  using  medium- 
speed  engines,  which  have  higher 
exhaust  temperatures  than  low-speed 
engines,  and  where  very  low-sulfur  fuel 
is  available.  Through  these  projects, 
engine  manufacturers  are  experimenting 
with  different  emission-control 
techniques  and  learning  about  the  long- 
term  operation  and  durability  of  these 
systems.  These  projects  will  also 
provide  information  about  the  emission 
levels  that  cem  be  achieved  through  the 
application  of  these  technologies. 

Based  on  these  outstanding  technical 
issues,  we  believe  it  is  not  appropriate 
at  this  time  to  attempt  to  project  the 
engineering  answers  and  solutions  to 
these  technical  issues.  By  waiting  a  few 
years,  we  will  be  able  to  benefit  from  the 
manufacturers'  experience  as  they 
continue  to  develop  and  apply  these 
technologies  on  marine  diesel  engines. 
We  can  also  develop  methods  to  assess 
the  impact  of  fuel  sulfur  on  emissions, 
to  assess  the  emission-control  potential 
of  these  technologies  on  emissions  at 
low  loads,  amd  to  measure  and  address 
PM  emissions.  Consequently,  we  plan  to 
evaluate  more  stringent  Tier  2  standards 
in  a  future  rulemaking.  In  the  2004- 
2005  time  frame,  engine  manufactiurers 
will  have  five  or  more  years  of  data  on 
a  significant  number  of  vessels.  During 
this  period,  we  will  work  with 
manufacturers  to  learn  more  about  the 
advanced  technologies  discussed  above 
and  the  steps  they  are  taking  to  resolve 
operational  and  technological  issues. 
With  this  information,  we  should  be  in 
a  significantly  better  position  to 
determine  the  emission  levels  that  are 
achievable  and  appropriate,  given 
appropriate  lead  time  for  the  use  of 
these  advanced  technologies. 

We  have  concluded  that  the  standards 
in  this  final  rule  (which  are  equivalent 
to  the  internationally  negotiated  NOx 


standards  established  under  MARPOL 
Annex  VI)  are  the  appropriate  controls 
for  the  near  term.  Requiring  additional 
near-term  reductions  from  further  use 
and  optimization  of  in-cylinder  controls 
would  potentially  delay  and  disrupt  the 
second  tier  of  standards,  which  will 
focus  on  emission-control  systems  that 
rely  on  optimized  in-cylinder  controls 
and  advanced  technologies  to  achieve 
significantly  greater  reductions.  We 
have  also  concluded  that  it  is 
appropriate  to  defer  adoption  of  Tier  2 
standards  to  a  future  rulemaking  to 
allow  us  to  take  into  accoimt  several 
important  outstanding  technical  issues 
concerning  the  use  of  these  advanced 
technologies  and  address  the  potential 
to  combine  in-cylinder  controls  with  the 
advanced  technologies. 

We  e;cpect  additional  information  to 
become  available  in  the  next  few  years 
that  will  allow  us  to  more  reliably  and 
appropriately  determine  the  level  of 
emission  control  that  is  achievable  and 
appropriate  for  such  technologies,  given 
appropriate  lead  time. 

Based  on  this,  we  conclude  that  the 
near-term  Tier  1  emission  standards  in 
this  final  rule  satisfy  the  criteria  of 
Clean  Air  Act  section  213(a)(3)  at  this 
time.  Section  213(a)(3)  directs  EPA  to 
promulgate  emission  standards  and 
from  time  to  time  review  and  revise 
those  standards.  This  final  rule  adopts 
near-term  standards  and  puts  EPA  on  a 
schedule  to  review,  and  if  appropriate, 
revise  those  standards  in  accordance 
with  the  criteria  in  section  213(a)(3).  We 
believe  this  two-step  approach  is  the 
most  appropriate  means  to  address 
emissions  from  Category  3  marine 
engines  in  the  near-term  in  the  face  of 
incomplete  information  and  the 
significant  changes  underway  in 
applying  emission-reduction  technology 
to  very  large  marine  engines. 

We  are  including  a  regulatory 
provision  in  40  CFR  94.8  that 
establishes  a  schedule  for  a  future 
rulemaking  to  promulgate  additional 
emission  standards  for  Category  3 
marine  engines  that  we  determine  are 
appropriate  under  section  213(a)(3). 
This  rulemaking  will  reassess  the 
emission  standards  in  light  of  the 
developments  in  and  experience  with 
applying  emission-reduction  technology 
to  Category  3  marine  engines.  The 
standards  in  this  final  rule  will  remain 
in  effect  until  we  modify  them  in  a 
futiue  rulemaking.  We  are  committing 
to  take  final  action  on  appropriate 
standards  for  marine  diesel  engines  by 
April  27.  2007,  and  to  issue  a  proposal 
no  later  than  approximately  one  year 
before.  This  future  rulemaking  will 
allow  us  to  exercise  the  discretionary 
authority  under  Clean  Air  Act  section 


213(a)(3).  which  directs  EPA  to  "from 
time  to  time  revise"  regulations  under 
that  provision.  EPA  considers  this  time 
as  necessary  and  appropriate  to  properly 
take  into  consideration  additional 
information  expected  to  become 
available  about  emerging  technologies, 
as  well  as  any  developments  in  the 
international  negotiations  for  more 
stringent  emission  limits. 

In  addition  to  allowing  us  to  benefit 
from  information  that  engine 
manufacturers  continue  to  gather  on 
these  advanced  technologies,  delajring 
adoption  of  the  Tier  2  imtil  a  future  rule 
allows  us  to  facilitate  negotiations  for 
appropriate  consensus  international 
standards.  Adoption  of  international 

.  standards  has  the  potential  to  maximize 
the  level  of  emission  reductions 
achieved  from  emission  controls  on  U.S. 
and  foreign  vessels.  For  example, 
international  standards  set  at  an 
appropriate  level  would  remove  the 
objections  to  controlling  emissions  from, 
engines  on  foreign  vessels.  Since 
engines  on  foreign-flag  vessels  account 
for  the  majority  of  emissions  from 
Category  3  marine  diesel  engines 
impacting  U.S.  air  quality,  successful 
negotiation  of  international  standards 
that  achieve  the  greatest  emission 
reduction  feasible  would  result  in  the 
greatest  improvement  to  air  quality  here 
in  the  U.S.  and  around  the  world. 
Addressing  the  long-term  standards  in 

-the  future  rulemaking  could  facilitate 
such  international  action,  but  will  also 
allow  us  to  proceed  expeditiously  on 
our  own  if  appropriate  international 
standards  are  not  adopted  in  a  timely 
way. 

The  United  States  has  already  taken  a 
leadership  role  for  more  stringent 
standards  at  the  International  Maritime 
Organization  and  has  requested  that 
organization  to  begin  consideration  of  a 
second  tier  of  international  standards. 
Those  discussions  are  likely  to  begin  in 
2004,  after  Annex  VI  goes  into  forces,  or 
as  part  of  a  review  process  if  enough 
countries  have  not  ratified  it  by  the  end 
of  2003. 

2.  Category  1  and  Category  2  Marine 
Diesel  Engines 

We  proposed  to  adopt  a  first  tier  of 
standards  equivalent  to  the 
internationally  negotiated  NOx  limits 
for  marine  diesel  engines  with  per- 
cylinder  displacement  of  2.5  to  30  liters. 
We  are  adopting  these  standards  in  this 
action.  By  adopting  these  standards  as 
Tier  1  standards,  we  are  making  them 
mandatory  and  enforceable  for  new 
engines  on  U.S.  vessels.  The  Tier  1 
standards  will  begin  to  apply  in  2004 
and  will  continue  to  apply  through 
2006.  Beginning  in  2007,  the  Tier  2 
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standards  we  finalized  in  1999  will  go 
into  effect. 

We  proposed  to  apply  all  the  Tier  2 
certification  and  compliance 
requirements  to  the  proposed  Tier  1 
standards  as  well.  After  considering  the 
public  comments,  we  are  finalizing  this, 
approach  with  two  exceptions.  First,  we 
allow  manufacturers  to  use  test  data 
generated  using  the  procedures  in  the  • 
NOx  Technical  Code  on  an  interim 
basis.  Second,  we  will  not  require 
manufacturers  to  perform  production- 
line  testing  on  their  Tier  1  engines. 

3.  Foreign-Trade  Exemption 

We  are  eliminating  the  foreign-trade 
exemption  for  all  marine  diesel  engines, 
which  was  available  for  engines 
installed  on  U.S.  vessels  that  spend  less 
than  25  percent  of  total  operating  time 
within  320  kilometers  of  U.S.  territory. 

4.  Fuel  Controls 

We  are  not  setting  standards  for  the 
fuel  used  by  marine  diesel  engines  in 
this  final  rule.  With  regard  to  the 
residual  fuel  used  by  Category  3  marine 
diesel  engines,  we  remain  concerned 
that  regulating  fuel  sold  in  the  United 
States  would  not  necesseu-ily  ensure  that 
lower-sulfur  fuel  is  used  in  U.S.  waters, 
since  ships  could  purchase  their  fuel  in 
other  countries.  To  obtain  the  benefits  of 
lower-sulfur  fuel,  we  plan  to  investigate 
designation  of  one  or  more  areas  in  the 
United  States  as  SO,  Emission  Control 
Areas  pursuant  to  the  international 
process  for  this  purpose.  This  is 
described  further  in  Section  IV.B. 

With  regard  to  the  fuel  used  by 
Category  1  and  Category  2  marine  diesel 
engines,  we  are  considering  distillate 
marine  diesel  fuel  controls  as  part  of  the 
nonroad  diesel  rule  that  is  currently 
under  development. 

D.  Why  Is  EPA  Taking  This  AcUon? 

Category  3  marine  diesel  engines 
generate  NOx.  HC,  PM  and  CO 
emissions  that  contribute  to  ozone  and 
CO  levels  above  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  CO  [i.e.,  they  contribute  to 
ozone  and  CO  nonattainment)  as  well  as 
adverse  health  effects  associated  with 
ambient  concentrations  of  PM.  As 
described  in  more  detail  below  and  in 
the  Final  Regulatory  Support  Docmnent, 
Category  3  marine  diesel  engines 
accounted  for  about  1.6  percent  of 
nationwide  mobile  source  NOx 
emissions  in  2000.  They  also  accounted 
for  about  2.8  percent  of  nationwide 
mobile  source  PM  emissions  in  2000. 
These  percentages  are  expected  to 
increase  as  a  result  of  increased  trade 
and  decreases  in  emissions  from  other 
nonroad  sources.  The  contribution  of 


Category  3  marine  diesel  engines  to 
nationwide  mobile  source  HC  and  CO 
levels  is  small,  at  0.1  and  0.02  percent, 
respectively,  in  2000. 

The  inventory  contribution  of 
Category  3  marine  diesel  engines  can  be 
higher  on  a  port-specific  basis.  We 
estimate  that  these  engines  contribute 
about  7  percent  of  mobile  source  NOx 
in  Baton  Rouge/New  Orleans  and 
Wilmington,  NC,  and  about  5  percent  in 
Miami/  Fort  Lauderdale  and  Corpus 
Christi.  These  ships  can  also  have  a 
significant  impact  on  inventories  in 
areas  without  large  commercial  ports. 
For  example,  they  contribute  about  37 
percent  of  total  area  NOx  in  the  Santa 
Barbara  area. 

1.  What  Are  the  Health  and  Welfare 
Effects  of  Category  3  Marine  Diesel 
Engine  Emissions? 

There  are  important  public  health  and 
welfare  concerns  related  to  Category  3 
marine  diesel  engine  emissions.^  This 
section  contains  a  summary  of  the 
general  health  effects  associated  with 
exposure  to  ozone,  PM,  and  CO.  Further 
information  can  be  found  in  Chapter  1 
of  the  Final  Regulatory  Support 
Document. 

a.  Ozone.  Volatile  organic  compounds 
(VOC)  and  NOx  are  precursors  in  the 
photochemical  reaction  which  forms 
tropospheric  ozone.  Ground-level 
ozone,  the  main  ingredient  in  smog,  is 
formed  by  complex  chemical  reactions 
of  VOCs  and  NOx  in  the  presence  of 
heat  and  simlight.  Hydrocarbons  are  a 
large  subset  of  VOC,  and  to  reduce 
mobile-source  VOC  levels  we  set 
maximum  emission  limits  for 
hydrocarbon  and  particulate  emissions. 

Based  on  a  large  number  of  studies, 
we  have  identified  several  key  health 
effects  caused  when  people  are  exposed 
to  levels  of  ozone  foimd  today  in  many 
areas  of  the  country.  A  large  body  of 
evidence  shows  that  ozone  can  cause 
harmful  respiratory  effects  including 
chest  pain,  coughing,  and  shortness  of 
breath,  which  ciffect  people  with 
compromised  respiratory  systems  most 
severely.  When  inhaled,  ozone  can 
cause  acute  respiratory  problems; 
aggravate  asthma;  cause  significant 
temporary  decreases  in  lung  function  of 
15  to  over  20  percent  in  some  healthy 
adults;  cause  inflammation  of  limg 
tissue;  produce  changes  in  lung  tissue 
and  structure;  may  increase  hospital 
admissions  and  emergency  room  visits; 
and  impair  the  body's  immune  system 
defenses,  making  people  more 


susceptible  to  respiratory  illnesses. 
Children  and  outdoor  workers  are  likely 
to  be  exposed  to  elevated  ambient  levels 
of  ozone  during  exercise  and,  therefore, 
are  at  a  greater  risk  of  experiencing 
adverse  health  effects.  Beyond  its 
human  health  effects,  ozone  has  been 
shown  to  injure.plants,  which  has  the 
effect  of  reducing  crop  yields  and 
reducing  productivity  in  forest 
ecosystems. 

There  is  strong  and  convincing 
evidence  that  exposure  to  ozone  is 
associated  with  exacerbation  of  asthma- 
related  symptoms.  Increases  in  ozone 
concentrations  in  the  air  have  been 
associated  with  increases  in  . 
hospitalization  for  respiratory  causes  for 
individuals  with  asthma,  worsening  of 
symptoms,  decrements  in  lung  function, 
and  increased  medication  use,  and 
chronic  exposure  may  cause  permanent 
lung  damage.  The  risk  of  suffering  these 
effects  is  particularly  high  for  children 
and  for  people  with  compromised 
respiratory  systems. 

In  addition  to  the  health  effects 
described  above,  there  exists  a  large 
body  of  scientific  literature  that  shows 
that  harmful  effects  can  occur  fit)m 
sustained  levels  of  ozone  exposure  at 
low  levels."  Studies  of  prolonged 
exposures,  those  lasting  about  7  hours, 
sbow  health  effects  from  prolonged  and 
repeated  exposures  at  moderate  levels  of 
exertion  to  ozone  concentrations  as  low 
as  0.08  ppm.  The  health  effects  at  these 
levels  of  exposure  include  transient  . 
pulmonary  function  responses,  transient 
respiratory  symptoms,  effects  on 
exercise  performance,  increased  airway 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  and  emergency  room  visits,  and 
transient  pulmonary  respiratory 
inflammation. 

The  current  primary  and  secondary 
ozone  Natibnal  Ambient  Air  Quality 
Standard  (NAAQS)  is  0.12  ppm  daily 
maximiun  1-hour  concentration,  not  to 
be  exceeded  more  than  once  per  year  on 
average.  EPA  is  replacing  the  previous 
1-hour  ozone  standard  with  a  new  8- 
hour  standard.  The  new  standard  is  set 
at  a  concentration  of  0.08  parts  per 
million  (ppm),  and  the  measurement 
period  is  8  hotirs.  Areas  are  allowed  to 
disregard  their  three  worst 
measurements  every  year  and  average 
performance  over  three  years  to 
determine  if  they  meet  the  standard. 


'  Sections  II  and  VI  of  the  preamble  for  our 
proposal  contain  an  extensive  description  of  the  air 
quality  problems  we  are  addressing  in  this 
rulemaking,  which  we  are  not  repeating  here. 


*  Additional  information  about  these  studies  can 
be  found  in  Chapter  2  of  "Regulalon'  Impact 
Analysis:  Heavy-Duty  Engine  and  Vehicle 
Standards  and  Highway  Diesel  Fuel  Sulfur  Control 
Requirements,"  December  2000,  EPA42O-R-O0- 
026.  Docket  No.  A-2001-11.  Document  II-A-55. 
This  document  is  also  available  at  http:// 
www.epa.gov/otaq/diesel.hlmitdocuments. 
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That  is.  the  standard  is  set  by  the  4th 
highest  maximum  8-hour  concentration. 

Ground  level  ozone  today  remains  a 
pervasive  pollution  problem  in  the 
United  States.  About  51  million  people 
live  in  areas  with  design  values  above 
the  level  of  the  1-hour  ozone  standard 
based  on  three  years  of  data  (1999- 
2001).  In  addition,  about  111  million 
people  live  in  areas  with  design  values 
above  the  8-hour  ozone  standard  based 
on  those  three  years  of  data. 
Approximately  61  million  of  these 
people  live  in  areas  with  design  values 
above  the  8-hour  standard  but  are  below 
the  design  standard  for  the  1-hour  ozone 
standard  (i.e.,  they  are  attaining  the  1- 
hour  standard).  The  remainder  of  these 
people  live  in  areas  with  design  values 
above  the  8-hour  ozone  standards  but 
are  above  the  design  value  for  the  1- 
hour  ozone  standard  (i.e.,  they  are  not 
attaining  the  1-hour  standard)."  This 
represents  291  counties  with  design 
values  above  the  level  of  the  8-hour 
standard. 

Over  the  last  decade,  declines  in 
ozone  levels  were  found  mostly  in 
urban  areas,  where  emissions  are 
heavily  influenced  by  controls  on 
mobile  sources  and  their  fuels.  Twenty- 
three  metropolitan  areas  have  realized  a 
decline  in  ozone  levels  since  1989,  but 
at  the  same  time  ozone  levels  in  1 1 
metropolitan  areas  with  7  million 
people  have  increased.'"  Regionally. 
California  and  the  Northeast  have 
recorded  significant  reductions  in  peak 
ozone  levels,  while  four  other  regions 
(the  Mid-Atlantic,  the  Southeast,  the 
Central  and  Pacific  Northwest)  have 
seen  ozone  levels  increase.  The  highest 
ambient  concentrations  are  currently 
found  in  suburban  areas,  consistent 
with  downwind  transport  of  emissions 
from  urban  centers.  Concentrations  in 
rural  areas  have  risen  to  the  levels 
previously  found  only  in  cities. 

b.  Particulate  Matter.  Category  3 
marine  engines  contribute  to  ambient 
levels  of  particulate  matter  through 
direct  emissions  of  particulate  matter, 
especially  sulfates. 

Particulate  matter  represents  a  broad 
class  of  chemically  and  physically 
diverse  substances.  It  can  be  principally 
characterized  as  discrete  particles  that 


.     "Memorandum  to  Do»;kel  A-2001-11  from  Fred 
Dimmick,  Group  Leader,  Air  Trends  Group. 
"Summary  of  Currently  Available  Air  Quality  Data 
and  Ambient  Concentrations  for  Ozone  and 
Particulate  Matter."  December  3.  2002.  Air  Docket 
A-2001-11.  Document  No.  IV-B-3. 

'"National  Air  Quality  and  Emissions  Trends 
Report,  1998.  March,  2000.  at  28.  This  document  is 
available  at  hUp://www.epa.gov/oar/aqtrnd98. 
Relevant  pages  of  this  report  can  be  found  in 
Memorandum  to  Air  Dcx:ket  A-200O-01  from  |e^ 
Marie  Revelt.  September  5.  2001.  (incorporated  into 
Docket  A-2001-11  at  Document  II-A-S8|. 


exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  All  particles  equal  to 
and  less  than  10  microns  are  called 
PMi().  Fine  particles  can  be  generally 
defined  as  those  particles  with  an 
aerodynamic  diameter  of  2.5  microns  or 
less  (also  known  as  PM2  s).  and  coarse 
fraction  particles  are  those  particles 
with  an  aerodynamic  diameter  greater 
than  2.5  microns,  but  equal  to  or  less 
than  a  n-jminal  10  microns. 

Partiiiulate  matter,  like  ozone,  has 
been  'inked  to  a  range  of  serious 
resp'ratory  health  problems.  Scientific 
stuf  .ies  suggest  a  likely  causal  role  of 
amoient  particulate  matter  (which  is 
attributable  to  several  soiut:es  including 
mobile  sources)  in  contributing  to  a 
series  of  health  effects. ' '  The  key  health 
effects  categories  associated  with 
ambient  particulate  matter  include 
premature  mortality,  aggravation  of 
respiratory  and  cardiovascular  disease 
(as  indicated  by  increased  hospital 
admissions  and  emergency  room  visits, 
school  absences,  work  loss  days,  and 
restricted  activity  days),  aggravated 
asthma,  acute  respiratory  symptoms, 
including  aggravated  coughing  and 
difficult  or  painful  breathing,  chronic 
bronchitis,  and  decreased  lung  function 
that  can  be  experienced  as  shortness  of 
breath.  Observable  human  noncancer 
health  effects  associated  with  exposure 
to  diesel  PM  include  some  of  the  same 
health  effects  reported  for  ambient  PM 
such  as  respiratory  symptoms  (cough, 
labored  breathing,  chest  tightness, 
wheezing),  and  chronic  respiratory 
disease  (cough,  phlegm,  chronic 
bronchitis  and  suggestive  evidence  for 
decreases  in  pulmonary  function). 
Symptoms  of  immunological  effects 
such  as  wheezing  and  increased 
allergenicity  are  also  seen.  Exposure  to 
fine  particles  is  closely  associated  with 
such  health  effects  as  premature 
mortality  or  hospital  admissions  for 
cardiopulmonary  disease. 

PM  also  causes  adverse  impacts  to  the 
environment.  Fine  PM  is  the  major 
cause  of  reduced  visibility  in  parts  of 
the  United  States.  Other  environmental 
impacts  occur  when  particles  deposit 
onto  soils,  plants,  water  or  materials. 
For  example,  particles  containing 
nitrogen  and  sulphur  that  deposit  on  to 
land  or  water  bodies  may  change  the 
nutrient  balance  and  acidity  of  those 
environments.  Finally,  PM  causes 
soiling  and  erosion  damage  to  materials. 


including  culturally  important  objects 
such  as  carved  monuments  and  statues. 
It  promotes  and  accelerates  the 
corrosion  of  metals,  degrades  paints, 
and  deteriorates  building  materials  such 
as  concrete  and  limestone. 

There  are  two  indicators  related  to  PM 
NAAQS.  The  first  indicator  is  PMio,  and 
the  second  is  PMi  5.  Concentrations 
above  the  PM2  $  standard  are  much  more 
widespread  than  are  violations  of  the 
PMio  standard,  and  emission  reductions 
needed  to  attain  the  PM;  5  standards 
will  also  lead  to  attainment  of  the  PMio 
standards.  The  NAAQS  for  PMk,  was 
established  in  1987.  According  to  these 
standards,  the  short  term  (24-hour) 
standard  of  1 50  ng/m^  is  not  to  be 
exceeded  more  than  once  per  year  on 
average  over  three  years.  The  long-term 
standard  specifies  an  expected  annual 
arithmetic  mean  not  to  exceed  50  jig/m^ 
over  three  yea^s.  Recent  PMio 
monitoring  data  indicates  that  there  are 
8  serious  and  58  moderate  PMio 
nonattainment  areas  with  about  30 
million  people  in  63  mainly  western 
counties.  The  NAAQS  for  PM2  s 
indicator  was  established  in  1997. 
According  to  these  standards,  the  short 
term  (24-hour)  standard  is  set  at  65  jig/ 
m '  based  on  the  98th  percentile 
averaged  over  three  years.  The  long-term 
standard  specifies  an  expected  annual 
arithmetic  mean  not  to  exceed  15  jig/m^ 
over  three  years. 

Current  PM;  5  monitored  values  for 
1999-2001.  which  cover  about  a  quarter 
of  the  nation's  counties,  indicate  that  at 
least  65  million  people  in  129  counties 
live  in  areas  where  design  values  of 
ambient  fine  particulate  matter  levels 
are  at  or  above  the  PM;  5  NAAQS.  Three 
years  of  complete  data  are  required  to 
make  regulatory  determinations  of 
attainment  or  nonattainment  but.  based 
on  more  limited  available  data,  there  are 
an  additional  9  million  people  in  20 
counties  where  levels  exceeding  the 
NAAQS  are  being  measured,  but  there    ' 
are  insufficient  data  at  this  time  to  make 
an  official  estimate  of  the  design  value. 
In  total,  this  represents  39  percent  of  the 
population  in  the  areas  with  monitors.'-^ 
To  estimate  the  ciurent  number  of 
people  who  live  in  areas  where  long- 
term  ambient  fine  particulate  matter 
levels  are  at  or  above  16  ng/m^  but  for 
which  there  are  no  monitors,  we  can  use 
modeling  performed  for  the  Heavy-Duty 
Engine  and  Vehicle  Standards  and 
Highway  Diesel  Fuel  Sulfur  Control  rule 
(also  called  the  "HD07"  rule)  described 


"EPA  (1996)  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Particulate  Matter:  Policy 
Assessment  of  Scientific  and  Technical  Information 
OAQPS  Staff  Paper  EPA452-R-96-013.  Docket  No. 
A-2001-1 1.  Document  II-A-52.  The  particulate 
matter  air  quality  criteria  documents  are  also 
available  at  http://wvfw.epa.gov/ncea/portmatt.htw. 


"  Memorandum  to  Docket  A-2001-1 1  from  Fred 
Dimmick,  Group  Leader,  Air  Trends  Group, 
•Summary  of  Currently  Available  Air  Quality  Data 
and  Ambient  Concentrations  for  Ozone  and 
Particulate  Matter,"  December  3,  2002,  Air  Docket 
A-2001-11.  Document  No.  IV-B-3. 
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elsewhere. '3  At  that  time,  we  conducted 
1996  base  year  modeling  to  reproduce 
the  atmospheric  processes  resulting  in 
formation  and  dispersion  of  PM;  5  across 
the  U.S.  This  1996  modeling  included 
emissions  subject  to  this  final  rule. 
According  to  our  national  model 
predictions,  there  were  a  total  of  76 
million  people  (1996  population)  living 
in  areas  with  modeled  annual  average 
PM2.5  concentrations  at  or  above  16  \i%l 
m^  (29  percent  of  the  population).** 

While  the  final  implementation 
process  for  bringing  the  Nation's  air  into 
attainment  with  the  PM;  5  NAAQS  is 
still  being  completed,  the  basic 
framework  is  well  defined.  EPA's 
current  plans  call  for  designating  PM;  5 
nonattainment  areas  in  late-2004. 
Following  designation,  section  172(b)  of 
the  Clean  Air  Act  allows  states  up  to 
three  years  to  submit  a  revision  to  their 
state  implementation  plan  (SIP)  that 
provides  for  the  attainment  of  the  PM2.5 
standards.  We  expect  states  to  submit 
these  SIPs  in  late-2007.  Section 
172(a)(2)  of  the  Clean  Air  Act  requires 
that  these  SIP  revisions  demonstrate 
that  the  nonattainment  areas  will  attain 
the  PM;  5  standards  as  expeditiously  as 
practicable  but  no  later  than  five  years 
fi'om  the  date  that  the  area  was 
designated  nonattainment.  However, 
based  on  the  severity  of  the  air  quality 
problem  and  the  availability  and 
feasibility  of  control  measures,  the 
Administrator  may  extend  the 
attainment  date  "for  a  period  of  no 
greater  than  10  years  fiiom  the  date  of 
designation  as  nonattainment." 
Therefore,  we  expect  that  areas  will  be 
ultimately  be  required  to  attain  the 
PM2.5  air  quality  standard  in  the  2009  to 
2014  time  frame. 

c.  Diesel  Exhaust.  Diesel  emissions 
are  of  concern  beyond  their  contribution 
to  ambient  PM.  There  have  been  health 
studies  specific  to  diesel  exhaust 
emissions  indicating  that  potential 
hazards  to  human  health  are  specific  to 
this  emission  source.  For  chronic 
exposure,  these  hazards  included 
respiratory  system  toxicity  and 
carcinogenicity.  Acute  exposure  also 
causes  transient  effects  (a  wide  range  of 
physiological  symptoms  stemming  fi^om 
irritation  and  inflammation  mostly  in 


"See  the  Final  Regulatory  Impact  Analyst;: 
Heavy-Duty  Engine  and  Vehicle  Standards  and 
Highway  Diesel  Fuel  Sulfur  Control  Requirements 
(EPA420-R-00-026.  December  2000).  Docket  No. 
A-2001-11,  Document  ll-A-55.  This  document  is 
also  available  at  http://www.epa.gov/otaq/ 
diesel. htmttdocuments. 

"•  Memorandum  to  Docket  A-99-06  from  Eric  O. 
Ginsburg.  Senior  Program  Advisor.  "Summary  of 
Absolute  Modeled  and  Model-Adjusted  Estimates  of 
Fine  Particulate  Matter  for  Selected  Years," 
Deceipber  6,  2000;  Docket  No.  A-2001-11. 
Document  ll-A-61. 


the  respiratory  system)  in  himians 
though  they  are  highly  variable 
depending  on  individual  human 
susceptibility.  The  chemical 
composition  of  diesel  exhaust  includes 
several  hazardous  air  pollutants,  or  air 
toxics. 

EPA  recently  released  its  final 
"Health  Assessment  Document  for 
Diesel  Engine  Exhaust"  (the  Diesel 
HAD).i5  There,  we  concluded  that 
diesel  exhaust  is  likely  to  be 
carcinogenic  to  humans  by  inhalation 
and  environmental  exposures  in 
accordance  with  the  revised  draft  1996/ 
1999  EPA  cancer  guidelines.  A  number 
of  other  agencies  (e.g..  National  Institute 
for  Occupational  Safety  and  Health,  the 
International  Agency  for  Research  on 
Cancer,  the  World  Health  Organization, 
California  EPA,  and  the  U.S. 
Department  of  Health  and  Hvunan 
Services)  have  made  similar 
determinations. 

EPA  concluded  in  the  Diesel  HAD 
that  it  is  not  possible  to  currently 
calculate  a  cancer  unit  risk  for  diesel 
particles  due  to  a  variety  of  factors  that 
limit  the  current  studies  such  as  lack  of 
adequate  dose-response  relations 
between  exposure  versus  cancer 
incidence.  Even  though  EPA  does  not 
have  a  carcinogenic  potency  with  which 
to  accurately  estimate  the  carcinogenic 
impact  of  diesel  exhaust,  the  likely 
hazard  to  humans  together  vtdth  the 
potential  for  significant  environmental 
risks  leads  us  to  conclude  that  diesel 
exhaust  emissions  should  be  reduced 
from  nonroad  engines  in  order  to  protect 
public  health. 

d.  Carbon  Monoxide.  Carbon    . 
monoxide  is  a  colorless,  odorless  gas 
produced  through  the  incomplete 
combustion  of  carbon-based  fuels. 
Carbon  monoxide  enters  the 
bloodstream  through  the  lungs  and 
reduces  the  delivery  of  oxygen  to  the 
body's  organs  and  tissues.  The  health 
threat  fi'om  CO  is  most  serious  for  those 
who  suffer  fi'om  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Healthy 
individuals  also  are  affected,  but  only  at 
higher  CO  levels.  Exposure  to  elevated 
CO  levels  is  associated  with  impairment 
of  visual  perception,  work  capacity, 
manual  dexterity,  learning  ability  and 
performance  of  complex  tasks. 

High  concentrations  of  CO  generally 
occur  in  areas  with  elevated  mobile- 
source  emissions.  Peak  concentrations 
typically  occur  during  the  colder 


months  of  the  year  when  mobile-source 
CO  emissions  are  greater  and  nighttime 
inversion  conditions  are  more  frequent.  . 
This  is  due  to  the  enhanced  stability  in 
the  atmospheric  boundary  layer,  which 
inhibits  vertical  mixing  of  emissions 
fixim  the  surface. 

The  current  primary  NAAQS  for  CO 
are  35  parts  per  million  for  the  one-hour 
average  and  9  parts  per  million  for  the 
eight-hour  average.  These  values  are  not 
to  be  exceeded  more  than  once  per  year. 
Air  quality  carbon  monoxide  value  is 
estimated  using  EPA  guidance  for 
calculating  design  values.  In  1999,  30.5 
million  people  (1990  census)  lived  in  17 
areas  designated  nonattainment  under 
the  CO  NAAQS.  16 

Nationally,  significant  progress  has 
been  made  over  the  last  decade  to 
reduce  CO  emissions  and  ambient  CO 
concentrations.  Total  CO  emissions 
fitim  all  sources  have  decreased  16 
percent  from  1989  to  1998,  and  ambient 
CO  concentrations  decreased  by  39 
percent.  During  that  time,  while  the 
mobile  source  CO  contribution  of  the 
inventory  remained  steady  at  about  77 
percent,  the  highway  portion  decreased 
from  62  percent  of  total  CO  emissions  to 
56  percent  while  the  nonroad  portion 
increased  trom  17  percent  to  22 
percent. '  ^  Over  the  next  decade,  we  . 
would  expect  there  to  be  a  minor 
decreasing  trend  bom  the  highway 
segment  due  primarily  to  the  more 
stringent  standards  for  certain  light-duty 
trucks  (LX)T2s).'8  CO  standards  for 
passenger  cars  and  other  light-duty 
trucks  and  heavy-duty  vehicles  did  not 
change  as  a  result  of  other  recent 
rulemakings. 

e.  Environmental  Effects.  In  addition 
to  the  health  and  welfare  concerns  just 
described.  Category  3  marine  diesel 
engines  can  contribute  to  visibility 
degradation,  haze,  acid  deposition,  and 
eutrophication  and  nitrophication. 
Further  information  on  these  effects  can 


'^U.S.  EPA  (2000)  Health  Assessment  Document 
for  Diesel  Exhaust:  SAB  Review  Draft.  EPA/600/8- 
90-057E  Office  of  Research  and  Development, 
Washington  DC.  This  document  is  available 
electronically  at  http://cfpub.epa.gov/ncea/cfm/ 
dieslexh.cfm. 


"^National  Air  Quality  and  Emissions  Trends 
Report.  1999.  EPA.  2001.  at  Table  A-19.  This 
document  is  available  at  http://www.epa.gov/oar/ 
aqtmd99.  The  data  from  the  Trends  report  are  the 
most  recent  EPA  air  quality  data  that  have  been 
quality-assured.  A  copy  of  this  table  can  also  be 
found  in  Docket  No.  A-2001-11.  Document  Il-A- 
59. 

''National  Air  Quality  and  Emissions  Trends     • 
Report.  1998.  March.  2000:  this  document  is 
available  at  http://u-ww.epa.gov/oar/aqtrnd98. 
National  Air  Pollutant  Emis.sion  Trends.  1900-1998 
(EPA-454/R-00-002).  March,  2000.  These 
documents  are  available  at  Docket  No.  A-2001-11, 
Document  Il-A-60.  See  also  Air  Quality  Criteria  for 
Carbon  Monoxide.  U.S.  EPA.  EPA  600/P-99/001F. 
June  2000.  at  page  3-10:  Docket  No.  A-2001-11. 
Document  n-A-56.  This  document  is  also  available 
at  http://www.epa.gov/ncea/coabstract.htm. 

>•  LDT2S  are  light  light-duty  trucks  greater  than 
3750  pounds  loaded  vehicle  weight,  up  through 
6000  pounds  gross  vehicle  weight  rating. 
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be  found  in  Chapter  1  of  the  Final 
Regulatory  Support  Document. 

2.  What  Is  the  Inventory  Contribution 
From  the  Marine  Diesel  Engines  That 
Are  Subject  to  This  Rule? 

Category  3  marine  diesel  engines 
contribute  to  the  health  and  welfare 
effects  described  above  through  their 
NOx.  PM.  HC,  and  CO  emissions.  These 
emissions  are  summarized  in  this 
section.  To  estimate  these  inventory 
impacts,  we  used  baseline  estimates 
developed  under  contract  with  E.  H. 
Pechan  and  Associates,  Inc.'"  Inventory 
estimates  were  developed  separately  for 
vessel  traffic  within  25  nautical  miles  of 
port  areas  and  vessel  traffic  outside  of 
port  areas  but  within  175  nautical  miles 
of  the  coastline.  The  inventories  include 
all  Category  3  traffic,  including  that  on 
the  Great  Lakes.  Different  techniques 
were  used  to  develop  the  port  and  non- 
port  inventories.  For  port  areas  we 
developed  detailed  emissions  estimates 
for  nine  specific  ports  using  port 
activity  data  including  port  calls,  vessel 
types  and  typical  times  in  different 
operating  modes.  Emission  estimates  for 
all  other  ports  were  developed  by 
matching  each  of  those  ports  to  one  of 
the  nine  specific  ports  already  analyzed 
based  on  characteristics  of  port  activity, 
such  as  predominant  vessel  types, 
harbor  draft  and  region  of  the  country. 
The  detailed  port  emissions  were  then 
scaled  to  the  other  ports  based  on 
relative  port  activity.  We  developed 
non-port  emission  inventories  using 
cargo  movements  and  waterways  data, 
vessel  speeds,  average  dead  weight 
tonnage  per  ship,  and  assumed  cargo 
capacrfy  factors.  More  detailed 
information  regarding  the  development 
of  the  baseline  emission  inventofies  can 
be  found  in  Chapter  6  of  the  Final 
Regulatory  Support  Document. 

In  our  inventory  estimates  work  for 
the  proposal  we  included  all  Category  3 
vessel  emissions  within  1 75  nautical 
miles  of  the  U.S.  coastline  on  the 
assumption  that  emission  transport 
would  bring  these  emissions  on  to  shore 
and  affect  U.S.  ambient  air  quality.  We 
requested  comment  on  the  transport 
issue,  including  whether  175  nautical 
miles  was  the  appropriate  distance  from 
shore  to  consider  or  whether  we  should 
consider  a  range  different  from  175 
nautical  miles  as  our  primary  scenario, 
and  whether  we  should  consider 
different  distances  from  the  coast  for 
different  areas  of  the  country.  We  also 
asked  if  there  was  additional 


information  available  to  help  us  assess 
the  emission  transport  issue.  In  general, 
the  comments  received  were  supportive 
of  including  all  emissions  within  175 
nautical  miles  of  the  coast  in  the 
national  emission  inventory.  While 
some  commenters  questioned  this 
distance,  we  received  no  substantial 
new  data  or  information  suggesting  that 
a  different  distance  would  be  more 
appropriate  or  that  would  help  us 
determine  what  distance  from  shore  we 
should  use  in  our  inventory  analysis. 

For  the  purpose  of  this  final  rule,  we 
are  including  all  Category  3  vessel 
emissions  within  175  nautical  miles  of 
the  U.S.  coast  in  our  emission  inventory 
estimates.  However,  we  acknowledge 
that  this  emission  transport  issue  is 
complex  and  requires  further 
investigation.  For  example,  as  we  noted 
in  the  proposal  for  this  rule,  the  U.S. 
Department  of  Defense  (DoD)  has 
presented  some  information  to  us  that 
suggests  a  different,  shorter  (offshore 
distance)  limit  be  established  rather 
than  the  proposed  175  nautical  miles  as 
the  appropriate  location  where 
emissions  from  marine  vessels  would 
affect  on-shore  air  quality.  DoD's  -' 
modeling  work  on  the  marine  vessels 
issue  in  Southern  California  led  them  to 
conclude  that  emissions  within  60 
nautical  miles  of  shore  could  make  it 
back  to  the  coast  due  to  eddies  and  the 
nature  of  the  sea-breeze  effects.  They 
note  that  this  distance  seems  to  be 
confirmed  by  satellite  data  showing  a 
distinct  tendency  for  a  ciu^ed  line  of 
demarcation  separating  the  offshore 
(unobstructed)  or  parallel  ocean  wind 
flow  from  a  region  of  more  turbulent, 
recirculated  air  that  would  impact  on- 
shore areas.  That  curved  line  of 
demarcation  was  close  to  San  Nicolas 
Island,  which  is  about  60  nautical  miles 
offshore.  Studies  and  published 
information  on  other  coastal  areas  in 
California  indicates  that  they  experience 
somewhat  a  narrower  (perhaps  30 
nautical  miles)  region  of  "coastal 
influence."  Nevertheless,  conunenters 
from  California  support  a  175  nautical- 
mile  boundary. 

Because  of  the  continued  data  and 
modeling  uncertainties  surrounding  this 
issue,  we  intend  to  investigate  this  issue 
as  part  of  our  future  rule.  As  part  of  this 
investigation,  we  will  consider  the 
special  characteristics  of  emission 
transport  in  separate  parts  of  the 
country.  For  example,  we  expect  that 
the  Gulf  Coast  and  East  Coast  areas  of 
the  United  States  would  have  their  own 


unique  meteorological  conditions  that 
might  call  for  different  lines  of 
demarcation  between  on-shore  and  off- 
shore effects  due  to  different  prevailing 
winds  in  those  parts  of  the  country. 

We  also  requested  comment  on  both 
our  future  growth  estimates  and  our 
analysis  of  emissions  frtim  U.S.  versus 
foreign  vessels.  Commenters  suggested 
that  the  overall  growth  that  we  projected 
was  fine,  but  that  the  U.S.  vessel 
contribution  to  future  inventories  would 
likely  not  change  and  that  all  of  the 
future  growth  would  be  due  to  increased 
foreign  vessel  traffic.  We  have  modified 
the  future  U.S.  and  foreign  vessel 
emissions  split  accordingly.  Further,  in 
response  to  comments  received  and  new 
port  calls  data  we  have  modified  our 
overall  estimates  of  the  relative 
contributions  of  U.S.  and  foreign  vessels 
to  be  more  heavily  weighted  toward 
foreign  vessels.  A  complete  discussion 
of  these  changes  to  the  inventories  can 
be  found  in  the  Regulatory  Support 
Document  and  the  Summary  and 
Analysis  of  Comments. 

Baseline  emission  inventory  estimates 
for  Category  3  marine  diesel  engines  in 
2000  are  summarized  in  Table  I.D-1  in 
the  context  of  other  emission  sources. 
This  table  shows  the  contributions  of 
the  different  mobile-source  categories  to 
the  overall  national  mobile-source 
inventory.  Of  the  total  emissions  from 
mobile  sources.  Category  3  marine 
diesel  engines  contributed  about  1.6 
percent  of  NOx  and  2.8  percent  of  PM 
emissions  in  the  year  2000. 

Our  emission  projections  for  Category 
3  marine  diesel  engines  in  2030  show 
how  emissions  from  these  ehgines  are 
expected  to  increase  over  time  after 
implementation  of  Tier  1/MARPOL 
Annex  VI  NOx  limits.  The  projections 
for  2030  are  summarized  in  Table  I.D- 
2  and  indicate  that  Category  3  marine 
diesel  engines  are  expected  to 
contribute  8.9  percent  NOx  and  7.3 
percent  of  PM  emissions  in  the  year 
2030.  Population  growth  and  the  effects 
of  other  regulatory  control  programs  are 
factored  into  these  projections.  The 
relative  contribution  of  Category  3 
marine  diesel  engines  increases  between 
2000  and  2030  largely  because  we  have 
adopted  requirements  that  will 
substantially  reduce  emissions  from 
most  other  categories  of  nonroad 
engines.  Note  that  the  effectiveness  of 
all  control  programs  is  offset  by  the 
anticipated  growth  in  engine 
populations. 


■""Commercial  Marine  Emission  Inventory 
Development."  E.  H.  Pechan  and  Associates,  Inc. 


and  ENVIRON  International  Corporation.  April 
2002.  Air  Docket  A-2001-11,  item  U-A-67. 
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Table  I.D-1.— Modeled  Annual  Emission  Levels  for  Mobile-Source  Categories  in  2000 

[thousand  stiorl  tons) 


NOx 

HC 

CO 

PM 

Category 

Tons 

Percent  of 
mobile 
source 

Tons 

Percent  of 
mobile 
source 

Tons 

I. 

Percent  of 
mobile 
source 

Tons 

Percent  of 
motxie 
source 

Total  for  engines  subject  to  new  stand- 
ards    (U.S.     flagged     commercial 
marine— Cateoorv  3) 

28 

0.2 

1 

0.0 

2 

0.0 

2.5 

0.4 

Commercial    Marine   CI— Category   3 
(U.S.  and  foreign)  

Commercial  Marine  CI— Categories  1 
and  2 

214 

703 

8 

'   308 

5 

38 

0 

32 

106 

2,625 

1,192 

1.6 

5.2 
0.1 
2.3 
0.0 
0.3 
0.0 
0.2 
0.8 
19.6 
8.9 

9 

22 

84 

226 

418 

1 

100 

/08 

1,460 

316 

47 

0.1 

0.3 

1.JU 
3.1 
5.7 
0.0 
1.4 
9.6 
19.8 
4.3 
0.6 

19 

103 

331 

1,734 

1.120 

6 

0 

2,144 

18,359 

1,217 

119 

0.02 

0.1 
0.4 
2.3 
1.5 
0.0 
0.0 
2.8 
24.2 
1.6 
0.2 

19.7 

20 

0.4 

1.6 
12.0 

1 

0 

38 

50 

253 

30 

2.8 
2.9 

Hiafiwav  Motorcycles  

0.1 

Nonroad  Industrial  Sl>19  kW 

0.2 

Recreational  SI                .'. 

1.7 

Recreation  Marine  CI  

0.1 

Marine  SI  Evan        

0.0 

Marine  SI  Exhaust  

5.4 

Nonroad  SI  <19  kW 

7.1 

Nonroad  CI - 

Loconrrotive 

35.9 
4.3 

Total  Nonroad  <.. 

15.231 

7,981 

178 

39 
60 

1 

3.391 

3.811 

t83 

46 

52 

3 

25,152 

49,813 

1,017 

33 
66 

1 

426 

240 

39' 

60 

Total  Hkihwav  

34 

Aircraft 

6 

Total  Mot>ile  Sources  

13,389 

100 

7,385 

100 

75,982 

100 

705 

100 

Tntal  MAn-MaHp  f^iirr^^ 

24,532 

18i246 

97,735 

3,102 

Mobile  Source  percent  of  Total  Man- 
Marie  Sources 

55 

40 

78 

23 

1 t 

Table  I.D-2.— Modeled  Annual  Emission  Levels  for  Mobile-Source  Categories  in  2030 

{Thousand  short  tons] 


Category 


Total  for  engines  subject  to  new  stand- 
ards (U.S.  flagged  commercial 
marine — Category  3)" 

Commercial  Marine  CI — Category  3 
(U.S.  and  foreign)  

Commercial  Marine  CI— Categories  1 
and  2  

Higftway  Motorcycles  

Nonroad  Industrial  Sl>  19  kW 

Recreational  SI  : 

Recreation  Mariro  CI 

Marine  SI  Evap  

Marine  SI  Exhaust  

Nonroad  SI  <  19  kW 

Nonroad  CI 

Locomotive 

Total  Nonroad  

Total  Highway  

Aircraft 

Total  Mobile  Sources 

Total  Man-Made  Sources  


NOx 


Tons 


28 


531 

680 
17 
44 
20 
52 
0 
64 

126 
1,994 

531 


4,059 

1,648 

262 


5,969 


16.177 


Percent  of 
mobile 
source 


0.5 


8.9 

11.4 
0.3 
0.7 
0.3 
0.9 
0.0 
1.1 
2.1 

33.4 
8.9 


68 
28 

4 


100 


HC 


Tons 


26 

26 
172 

17 
294 
2 
122 
269 
1,200 
158 

30 


2,316 

2,496 

262 


5,074 


16,094 


Percent  of 
mot>ile 
source 


0.0 


0.5 

0.5 
3.4 
0.3 
5.8 
0.0 
2.4 
5.3 
23.7 
3.1 
0.6 


46 

49 

5 


100 


CO 


Tons 


57 

137 

693 

265 

1.843 

11 

0 

2,083 

32,310 

1,727 

119 


39,245 

56,303 

i;502 


97,050 


121,428 


Percent  of 
mobile 
source 


0.0 


0.05 

0.1 
0.7 
0.3 
1.9 
0.0 
0.0 
2.1 
33.3 
1.8 
0.1 


40 

58 

2 


100 


PM 


Tons 


2.5 


54.0 

20.0 
1.0 
2.0 

10.5 
1.4 
0 

29 

93 
306 

18 


535 

158 

43 


736 


3,297 


Percent  of 
mot>ile 
source  ' 


0.3 


7.3 

2.7 
0.1 
0.3 
1.4 
0.2 
0.0 
3.9 
12.6 
41.6 
2.4 


73 

22 

6 


100 
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Table  I.D-2.— Modeled  Annual  Emission  Levels  for  Mobile-Source  Categories  in  2030— Continued 

[Thousand  short  tons] 


NOx 

HC 

CO 

PM 

Category 

Tons 

Percent  ot 

mobile 
source 

Tons 

Percent  of 
nnobile 
source 

Tons  • 

Percent  of 
mobile  - 
source 

Tons 

Percent  of 
mobile 
source 

Mobile  Source  percent  of  Total  Man- 
Made  Sources  

37 

32 

80 

22 

•These  inventories  are  the  same  as  (or  2000  because,  based  on  comments  received,  we  assumed  no  future  increase  in  U.S.  domestic  trade. 


Further  analysis  suggests  that 
Category  3  marine  diesel  engines 
contribute  more  significantly  in 
individual  port  areas.  For  example,  we 
estimate  that  these  engines  contribute 
about  7  percent  of  mobile-source  NOx  in 
the  Metropolitan  Statistical  Areas 
(MSA)  of  Baton  Rouge/New  Orleans  and 
Wilmington  NC,  about  5  percent  of 
mobile-source  NOx  in  the  Miami/  Fort 
Lauderdale  and  Corpus  Christi  MSAs, 
and  about  4  percent  in  the  Seattle/ 
Tacoma/Bremerton/Bellingham  MSA. 

In  addition,  these  ships  can  have  a 
significant  impact  on  inventories  even 
in  areas  without  large  commercial  ports. 
For  example,  Santa  Barbara  estimates 
that  engines  on  ocean-going  marine 
vessels  currently  contribute  about  37 
percent  of  total  NOx  in  their  area.  These 
emissions  are  from  ships  that  transit  the 
area,  and  "are  comparable  to  (even 
slightly  larger  than)  the  amount  of  NOx 
produced  onshore  by  cars  and  truck."  2" 
By  2015  these  emissions  are  expected  to 
increase  67  percent,  contributing  61 
percent  of  Santa  Barbara's  total  NOx 
emissions.  This  mix  of  emission  sources 
led  Santa  Barbara  to  point  out  that  they 
will  be  unable  to  meet  air  quality 
standards  for  ozone  without  signiHcant 
emission  reductions  from  these  vessels, 
even  if  they  completely  eliminate  all 
other  sources  of  pollution. 

E.  What  Are  the  Internationally 
Negotiated  Standards  and  What  Is  the 
Status  of  the  U.S.  Ratification  of  Annex 
VI? 

In  response  to  growing  international 
concern  about  air  pollution  and  in 
recognition  of  the  highly  international 
nature  of  maritime  transportation,  the 
IMO  initiated  development  of 
international  standards  for  NOx.  SO,^. 
and  a  variety  of  other  air  emissions 
arising  from  marine  vessel 
operations. ^'^^  As  a  result  of  these 


discussions.  Annex  VI  was  drafted 
between  1992  and  1997.  The  Annex  VI 
engine  emission  standards  cover  only 
NOx  emissions;  there  are  no  restrictions 
on  PM.  HC.  or  CO  emissions.  They  are 
based  on  engine  speed  and  apply  to 
engines  above  130  kW.  These  standards 
are  set  out  in  Table  III.A-1.  Originally, 
these  standards  were  expected  to  reduce 
NOx  emissions  by  30  percent  when 
fully  phased  in.  More  recent  analysis  by 
EPA,  based  on  newly  estimated 
emission  factors  for  these  engines, 
indicates  an  expected  reduction  on  the 
order  of  only  20  percent  when 
compared  to  uncontrolled  emissions  by 
2030  when  the  standards  are  fully 
phased-in.  The  EPA  inventory  analysis 
is  described  in  more  detail  in  the  Final 
Regulatory  Support  Document. 

The  Aimex  VI  NOx  standards  apply  to 
each  diesel  engine  with  a  power  output 
of  more  than  130  kW  installed  on  a  ship 
constructed  on  or  after  January  1,  2000, 
or  that  undergoes  a  major  conversion  on 
or  after  January  1.  2000.  The  Annex 
does  not  distinguish  between  marine 
diesel  engines  installed  on  recreational 
or  commercial  vessels;  all  marine  diesel 
engines  above  1 30  kW  are  subject  to  the 
standards  regardless  of  the  type  of 
vessel  they  are  used  on.  and  the 
standards  apply  to  engines  installed  on 
vessels  only  in  domestic  service  as  well 
as  to  engines  on  vessels  engaged  in 
international  voyages.  The  test 
procedures  to  demonstrate  compliance 
are  set  out  in  the  Annex  VI  NOx 
Technical  Code.^ '  They  are  based  on 
ISO  8178  and  are  performed  using 
distillate  fuel.  Engines  can  be  pre- 
certified  or  certified  after  they  are 
installed  on  a  vessel.  After 
demonstrating  compliance,  pre-certified 
engines  would  receive  an  Engine 
International  Air  Pollution  Prevention 
(EIAPP)  certificate.  This  document,  to 


be  issued  by  the  Administration  of  the 
flag  country,  is  needed  by  the  ship 
owner  as  part  of  the  process  of 
demonstrating  compliance  with  all  the 
provisions  of  Annex  VI  and  obtaining  an 
International  Air  Pollution  Prevention 
(lAPP)  certificate  for  the  vessel  once  the 
Annex  goes  into  force.  The  Annex  also 
contains  engine  compliance  provisions 
based  on  a  siuvey  approach.  These 
survey  requirements  would  apply  after 
the  Annex  goes  into  force.  An  engine  is 
surveyed  right  after  it  is  installed,  every 
five  years  after  installation,  and  at  least 
once  between  five-year  surveys.  Engines 
are  not  required  to  be  tested  as  part  of 
a  survey,  however.  The  surveys  can  be 
done  by  a  parameter  check,  which  can 
be  as  simple  as  reviewing  the  Record 
Book  of  Engine  Parameters  that  must  be 
maintained  for  each  engine  and 
verifying  that  current  engine  settings  are 
within  allowable  standards. 

After  several  years  of  negotiation,  the 
Parties  to  MARPOL  adopted  a  final 
version  of  Annex  VI  at  a  Diplomatic 
Conference  on  September  26. 1997. 
However,  it  will  not  enter  into  force 
until  twelvemonths  after  the  date  on 
which  not  less  than  fifteen  member 
states,  the  combined  merchant  fleets  of 
which  constitute  not  less  than  50 
percent  of  the  gross  tonnage  of  the 
world's  merchant  shipping,  have 
ratified  the  agreement.  To  date,  more 
than  four  years  after  it  was  adopted,  the 
Annex  has  been  ratified  by  only  6 
countries  representing  about  26  percent 
of  the  world's  merchant  shipping.^* 

The  Annex  requires  that  engines 
installed  on  a  ship  constructed  on  or 
after  January  1 ,  2000  must  comply  with 
the  specifications  set  forth  in  Regulation 
13  of  the  Annex  and  the  NOx  Technical 
Code.  In  addition,  ship  owners  must 
bring  existing  engines  into  compliance 
if  the  engines  undergo  a  major ' 
conversion  on  or  after  that  date.^s 


'"Memorandum  lo  Docket  A-2001-n  from  lean 
Marie  Revelt,  Santa  Barbara  County  Air  Quality 
News.  Issue  62,  |uly-August  2001  and  other 
materials  provided  to  EPA  by  Santa  Barbara 
County,"  March  14.  2002.  Air  Docket  A-2001-11, 
Document  No.  lI-A-47. 

<"  The  Annex  covers  several  aspects  air  emissions 
from  maiine  vessels:  ozone-depleting  substances. 


NOx.  SO,,  VOCs  from  tanker  operations, 
incineration,  fuel  oil  quality.  There  are  also 
requirements  for  reception  facilities  and  platforms 
and  drilling  rigs. 

'■'  To  obtain  copies  of  this  document,  see  Footnote 
5,  alxive. 

"  To  obtain  copies  of  this  document,  see  Footnote 
5,  alx>ve. 


"  The  countries  that  have  ratiTied  Annex  VI  are 
Sweden,  Norway,  Bahamas.  Singapore,  Marshall 
Islands,  and  Liberia.  Information  about  Annex  VI 
ratification  can  be  found  at  http://www.imo.org 
(look  under  Conventions.  Status  of  Conventions — 
Complete  List). 

^*  As  defined  in  Regulation  13  of  Annex  VI.  a 
major  conversion  means  either  (i)  the  engine  is 
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Although  the  Aimex  has  not  yet  entered 
into  force  and  is  not  yet  legally  binding, 
it  is  widely  recognized  that  the  vast 
majority  of  marine  diesel  engines 
manufactured  and  installed  after 
January  1,  2000  meet  the  requirements 
of  the  Annex.  To  facilitate 
implementation  while  the  Annex  is  not 
yet  in  force  and  to  allow  engine 
manufacturers  to  certify  their  engines 
before  the  Annex  goes  into  force,  we 
have  set  up  a  process  for  manufactiuers 
to  obtain  a  Statement  of  Voluntary 
Compliance.  26  Once  Annex  VI  goes  into 
effect  for  the  United  States  we  will 
develop  a  process  by  which  an  EPA- 
issued  Statement  of  Voluntary 
Compliance  can  be  exchanged  for  an 
EIAPP.  It  should  be  noted  Aat  an  engine 
certificate  (EIAPP)  or  Statement  of 
Voluntary  Compliance  for  an  engine 
installed  on  a  U.S.  vessel  must  be  issued 
by  the  U.S.  EPA.  Marine  classification 
or  survey  societies  are  not  authorized  to 
issue  such  certificates  on  behalf  of  the 
U.S.  government  for  U.S.  vessels. 

The  U.S.  government  has  prepared  the 
appropriate  documents  for  the  President 
to  submit  Aimex  VI  to  the  Senate  for  its 
advice  and  consent  to  ratification. 
Besides  setting  standards  for  NOx 
emissions.  Annex  VI  regulates  ozone- 
depleting  emissions,  sulfur  oxides 
emissions  and  shipboard  incineration, 
and  contains  other  environmentally 
protective  measures.  In  transmitting 
Annex  VI  to  the  Senate,  the 
Administration  will  work  with  Congress 
on  new  legislation  to  implement  the 
Annex.  The  United  States  government 
also  supports  9  new  effort  to  revise  the 
Aimex  VI  standards  to  include  a  second 
tier  of  NOx  standards  taking  into 
account  the  emission-reduction 
potential  of  new  control  technologies. 
Should  the  Senate  provide  its  advice 
and  consent  to  ratification  of  the  Annex, 
the  United  States  will  continue  its 
leadership  in  promoting 
environmentally  responsible 
international  emission  standards  at  the 
IMO  and  recognize  the  role  the  IMO 
plays  in  protecting  the  woHd's  marine 
environment  from  pollution.  As 
described  in  Section  fV.A.4,  we  have 


replaced  by  a  new  engine,  (ii)  it  is  substantially 
modified,  or  (iii)  its  maximum  continuous  rating  is 
increased  by  more  than  10  percent.  Any  existing 
engine  that  undergoes  a  major  conversion  on  or 
after  January  1,  2000  would  be  required  to  comply 
with  the  Annex  VI  NOx  limits.  Note  that  EPAs 
marine  diesel  engine  emission  control  program  does 
not  have  a  similar  provision  for  marine  diesel 
engines. 

20  For  more  information  about  our  voluntary 
certification  program,  see  "Guidance  for  Certifying 
to  MARPOL  Annex  VI,"  VPCD-99-02.  Thts  letter  is 
available  on  our  Web  site:  http://www.epa.gov/otaq/ 
regs/nonroad/marine/ci/imolettr.pdf  and  in  Docket 
A-2001-11,  Document  No.  II-B-01. 


already  requested  the  Marine 
Environment  Protection  Committee  to 
begin  consideration  of  more  stringent 
NOx  emission  standards  for  marine 
diesel  engines.  In  addition,  once  the 
Annex  goes  into  force,  amendment  of 
NOx  standards  to  include  a  second  tier 
of  standards  will  be  made  easier  through 
the  tacit  amendment  process  that  would 
then  apply. 

F.  Recent  European  Union  Action 

In  November  2002,  the  European 
Union  adopted  a  new  strategy  to  address 
sulfur  emissions  from  marine  engines  by 
reducing  the  sulfur  content  of  marine 
fuels  used  in  the  European  Union.  The 
strategy  consists  of  two  documents:  A 
Communication  fttjm  the  Commission 
to  the  European  Parliament  and  the 
Council — A  European  Union  strategy  to 
reduce  atmospheric  emissions  from 
seagoing  ships;  and  a  Proposal  for  a 
Directive  of  the  European  Parliament 
and  of  the  Council — amending  Directive 
1999/32/EC  as  regards  the  sulphur 
content  of  marine  fuel.^^  The  strategy 
contains  provisions  to  push  the  IMO  for 
more  stringent  NOx  limits  for  marine 
diesel  engines.  It  also  encoiuages  the 
development  of  a  Clean  Marine  award 
scheme  and  market-based  instruments 
to  promote  emission  reductions. 

The  proposal  has  two  main 
provisions.  The  first  is  a  15,000  ppm 
sulfur  content  limit  that  would  apply  to 
the  fuel  used  by  all  oceangoing  vessels 
in  the  North  Sea,  English  Channel,  and 
Baltic  Sea,  and  to  all  regular  passenger 
vessels  operating  in  the  EU  by  2007. 
This  provision  is  consistent  with  the 
SO,  Emission  Control  Areas  designated 
under  MARPOL  Annex  VI.  The  second 
provision  would  require  ships  to  use 
fuel  with  a  maximum  sulfur  content  of 
2,000  ppm  (0.2%)  while  they  are  at 
berth  in  ports  inside  the  European 
Union.  This  provision  is  intended  to 
reduce  sulfur  and  particulate  matter 
emissions  in  populated  areas.  The 
analysis  accompanying  the  fuel  sulfur 
proposal  estimates  that  the  proposed 
standards  will  reduce  SO2  emissions  by 
507,000  metric  tons  and  PM  emissions 
by  8,000  metric  tons,  saving  about  2,000 
lives  a  year.  These  benefits  are 
monetized  at  2.7  billion  Euros.  The 
costs,  which  they  note  are  likely  to  be 
bom  by  shipowners  through  increased 
fuel  prices,  is  estimated  to  be  1.07 
billion  euros  per  year. 

The  strategy  was  finalized  on 
November  20,  2002.  The  strategy  and 
communication  documents  will  be  sent 
to  the  European  Parliament  and 


2'  More  information  on  the  European  Union 
strategy  can  be  found  at  httpnvww.europa.eu.int/ 
cowm/enviromnent/air/transport.htnAS. 


Council.  The  proposal  will  be  discussed 
in  these  legislative  bodies,  and 
negotiations  are  anticipated  to  take 
about  two  years. 

G.  Statutory  Authority 

We  conducted  a  study  of  emissions 
from  nonroad  engines,  vehicles,  and 
equipment  in  1991,  as  directed  by 
section  213(a)  of  the  Clean  Air  Act  (42 
U.S.C.  7547Ca)).  Based  on  the  resuhs  of 
that  study,  we  determined  that 
emissions  of  NOx.  volatile  organic 
compoimds  (including  HC),  and  CO 
ftt)m  nonroad  engines  and  equipment 
contribute  significantly  to  ozone  and  CO 
concentrations  in  more  than  one 
nonattainment  area  (see  59  FR  31306. 
June  17,  1994).  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  us  to  establish  (and  from 
time  to  time  revise)  emission  standards 
for  those  classes  or  categories  of  new 
nonroad  engines,  vehicles,  and 
equipment  that  in  our  judgment  cause 
or  contribute  to  such  air  pollution.  We 
have  determined  that  marine  diesel 
engines  rated  over  37  kW  cause  or 
contribute  to  such  air  pollution  (see  also 
the  preamble  to  the  proposed  rule). 

Where  we  determine  that  other 
emissions  from  new  nonroad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air 'pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  section 
213(a)(4)  of  the  Act  authorizes  EPA  to 
establish  (and  from  time  to  time  revise) 
emission  standards  from  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  cause  or 
contribute  to  such  air  pollution.  We 
have  determined  that  marine  diesel 
engines  rated  over  37  kW  cause  or 
contribute  to  such  air  pollution.  That 
finding,  which  covers  PM,  was  made  in 
our  1999  rulemaking  (December  29, 
1999,  64  FR  73300;  see  also  the 
preamble  to  that  proposed  rule, 
December  11,  1998,  63  FR  68508). 

Clean  Air  Act  section  307(d)  applies 
to  this  final  rule,  as  provided  by  section 
307(d)(l)(V)  (42  U.S.C.  7607(d)(l)(V)). 

n.  Which  Engines  Are  Covered? 

The  standards  we  are  adopting  in  this 
action  will  apply  to  new  marine  diesel 
engines  installed  on  vessels  flagged  or 
registered  in  the  United  States.  To 
clarify  this  scope  of  application,  we  are 
extending  the  definitions  contained  in 
40  CFR  94.2  to  apply  to  all  sizes  of 
marine  diesel  engines,  no  longer 
excluding  those  with  per-cylinder 
displacement  at  or  above  30  liters. 
According  to  those  definitions,  a  marine 
diesel  engine  is  subject  to  the  standards 
if  it  is: 
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•  Manufactured  after  the  emission 
standards  become  effective,  whether  it 
is  made  in  the  United  States  or  is 
imported; 

•  Installed  for  the  first  time  in  a 
marine  vessel  flagged  or  registered  in 
the  United  States  after  having  been  used 
in  another  application  subject  to 
different  emission  standards  (or  exempt 
ft'om  emission  standards);  or 

•  Installed  on  a  new  vessel  flagged  in 
the  United  States. 

The  standards  will  apply  to  new 
marine  diesel  engines  subject  to  this 
rule  regardless  of  how  they  are  used.  In 
other  words,  engine  manufactiu-ers  will 
no  longer  be  able  to  obtain  an 
exemption  for  engines  used  on  vessels 
engaged  in  foreign  trade  (defined  as 
vessels  flagged  or  registered  in  the 
United  States  that  would  spend  less 
than  25  percent  of  total  operating  time 
within  320  kilometers  of  U.S.  territory). 
This  exemption  was  generally  targeted 
at  auxiliary  engines,  which  are 
invariably  less  than  30  liters  per 
cylinder. 

In  the  remainder  of  this  section  we 
discuss  the  scope  of  application  of  this 
final  rule  in  greater  detail. 

A.  What  Is  a  Marine  Vessel? 

For  the  purpose  of  our  marine  diesel 
engine  standards,  "marine  vessel"  has 
the  meaning  specified  in  the  General 
Provisions  of  the  United  States  Code,  1 
U.S.C.  3  (see  40  CFR  94.2).  According  to 
that  definition,  the  word  "vessel" 
includes  "every  description  of 
watercraft  or  other  artificial  contrivance 


used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water." 

B.  What  Are  Category  1,  2.  and  3  Marine 
Diesel  Engines? 

In  our  1999  commercial  marine  diesel 
engine  rule,  we  defined  "marine 
engine"  as  an  engine  that  is  installed  or 
intended  to  be  installed  on  a  marine 
vessel.  We  also  differentiated  betvveen 
three  types  of  marine  diesel  engines.  As 
explained  in  that  rule,  this  approach  is 
necessary  because  marine  diesel  engines 
are  typically  derivatives  of  land-based 
diesel  engines  and  those  land-based 
engines  are  not  all  subject  to  the  same 
numerical  standards,  test  procedures, 
and  effective  dates. 

The  definitions  for  the  different 
categories  of  marine  diesel  engines  are 
contained  in  40  CFR  94.2.  Category  1 
marine  diesel  engines,  those  having  a 
rated  power  greater  than  or  equal  to  37 
kilowatts  and  a  per-cylinder 
displacement  less  than  5  liters,  are 
similar  to  land-based  nonroad  engines 
used  in  construction  and  farm 
equipment.  Category  2  marine  diesel 
engines,  those  with  per-cylinder 
displacement  at  or  above  5  liters  but  less 
than  30  liters,  are  most  often  similar  to 
locomotive  engines.  Category  1  and 
Category  2  marine  diesel  engines  are 
used  as  propulsion  engines  (i.e.,  an 
engine  that  moves  a  vessel  through  the 
water  or  directs  the  movement  of  a 
vessel  (40  CFR  94.2))  on  tugboats, 
fishing  vessels,  supply  vessels,  and 
smaller  cargo  vessels.  They  are  also 
used  as  auxiliary  engines  (i.e.,  a  marine 


engine  that  is  not  a  propulsion  engine 
(40  CFR  94.2))  to  provide  electricity  for 
navigation  equipment  and  crew  service 
or  other  services  such  as  pumping, 
powering  winches,  or  handling  anchors. 

Category  3  marine  diesel  engines, 
which  are  the  primary  focus  of  this  final 
rule,  are  defined  as  having  per-cylinder 
displacement  at  or  above  30  liters. 
These  are  very  large  engines  used  for 
propulsion  on  large  vessels  such  as 
container  ships,  tankers,  bulk  carriers, 
and  cruise  ships.  Most  of  these  engines 
are  installed  on  ocean-going  vessels, 
though  a  few  are  found  on  ships  in  the 
Great  Lakes.  Category  3  marine  diesel 
engines  have  no  land-based  mobile- 
source  counterpart,  though  they  are 
similar  to  engines  used  to  generate 
electricity  in  certain  power-plant 
applications.  In  marine  applications 
they  are  either  mechanical  drive  or 
indirect  drive.  Mechanical  drive  engines 
can  be  direct  drive  (engine  speed  is  the 
same  as  propeller  speed;  this  is  common 
on  very  large  ships)  or  have  a  gearbox 
(i.e.,  they  have  reduction  gears;  this  is 
common  on  ships  using  medium-speed 
Category  3  marine  diesel  engines). 
Indirect  drive  engines  are  used  to 
generate  electricity  that  is  then  used  to 
turn  the  propeller  shaft.  These  are 
common  in  cruise  ships,  since  they  have 
heavy  electricity  demands.  Category  3 
marine  diesel  engines  typically  operate 
at  a  lower  speed  and  higher  power  than 
Category  1  and  Category  2  engines,  with 
the  slowest  speed  being  about  60  rpm 
(see  Table  II.B-1). 


Table  II.B-1.— Marine  Engine  Category  Definitions 


Category 


1 
2 
3 


Displacement  per  cylinder 

Disp.  <5  liters  (and  power  >37  kW) 

5  <disp.  <30  liters  

Disp.  >30  liters 


hp  range  (kW) 


37-2,300 
1 .500-8,000 
2,500-80,000 


rpm  range 


1,800-3,000 
750-1,500 
60-900 


C.  What  I&  a  New  Marine  Diesel  Engine? 

In  the  proposal  for  this  rule,  we 
proposed  that  the  emission  standards 
would  apply  to  new  engines  on  vessels 
flagged  or  registered  in  the  United 
States.  We  also  requested  comment  on 
whether  to  modify  the  definition  of  a 
"new  marine  engine"  to  find  that  the 
engine  emission  standards  apply  to 
marine  diesel  engines  that  are  built  after 
the  standards  become  effective  and  that 
are  installed  on  foreign  vessels  that 
enter  U.S.  ports.  We  have  decided  to 
finalize  the  scope  of  application  as 
proposed.  However,  we  intend  to  revisit 
this  issue  in  our  future  rule. 


1.  "New"  Engines  on  Vessels  Flagged  or 
Registered  in  the  United  States 

As  set  out  in  40  CFR  94.2,  a  new 
marine  engine  is  (i)  a  marine  engine,  the 
equitable  or  legal  title  to  which  has 
never  been  transferred  to  an  ultimate 
purchaser;  (ii)  a  marine  engine  installed  , 
on  a  vessel,  the  equitable  or  legal  title 
to  such  vessel  has  never  been 
transferred  to  an  ultimate  purchaser;  or 
(iii)  a  marine  engine  that  has  not  been 
placed  into  service  on  a  vessel.  In  cases 
where  the  equitable  or  legal  title  to  an 
engine  or  vessel  is  not  transferred  to  an 
ultimate  piu-chaser  prior  to  its  being 
placed  into  service,  an  engine  ceases  to 
be  new  after  it  is  placed  into  service. 


This  means  that  a  marine  engine  is 
new  and  is  subject  to  emission 
standards  before  its  initial  sale  is 
completed  or  it  is  placed  into  service. 
Practically,  it  means  that  any  engine 
must  meet  emission  standards  that  are 
in  effect  the  first  time  it  is  sold  or  placed 
into  service  or  the  first  time  the  vessel 
on  which  it  is  installed  is  sold  or  placed 
into  service.  This  is  true  for  any  engine 
that  is  sold  for  the  first  time  as  a  marine 
engine  (placed  into  service  on  a  marine 
vessel),  regardless  of  whether  it  has 
previously  been  used  for  other  nonroad 
or  highway  purposes.  This  clarification 
is  necessary  because  some  marine 
engines  are  made  by  "marinizing" 
existing  land-based  nonroad  or  highway 
engines.  Without  this  clarification,  a 
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used  highway  or  land-based  engine 
converted  for  marine  installation  would 
not  be  subject  to  the  standards,  since  its 
title  was  already  transferred  to  the 
initial  highway  or  land-based  nonroad 
user. 

With  respect  to  imported  marine 
diesel  engines,  40  CFR  94.2  defines 
"new"  as  an  engine  that  is  not  covered 
by  a  certificate  of  conformity  at  the  time 
of  importation  and  that  was 
manufactured  after  the  starting  date  of 
the  emission  standards  applicable  to 
such  an  engine  (or  which  would  be 
applicable  to  such  an  engine  had  it  been 
manufactured  for  importation  into  the 
United  States).  According  to  this 
definition,  the  standards  apply  to 
engines  that  are  imported  by  any 
person,  whether  newly  manufactured  or 
used,  and  whether  they  are  imported  as 
uninstalled  engines  or  if  they  are 
already  installed  on  a  marine  vessel  that 
is  imported  into  the  United  States.  In 
one  example,  a  person  may  want  to 
import  a  vessel  with  an  engine  built 
after  the  effective  date  of  the  standards, 
but  the  engine  does  not  have  a 
certificate  of  conformity  from  EPA 
because  the  engines  and  vessel  were 
manufactured  elsewhere.  We  would  still 
consider  it  to  be  a  new  engine  or  vessel, 
and  it  would  need  to  comply  with  the 
applicable  emission  standards.  This 
provision  is  important  to  prevent 
manufacturers  from  trying  to  avoid  the 
emission  standards  by  building  vessels 
abroad,  transferring  their  title,  and  then 
importing  them  as  used  vessels. 

2.  "New"  Engines  on  Vessels  Flagged  or 
Registered  Elsewhere 

This  final  rule  does  not  apply  to 
Category  1,  2,  and  3  marine  diesel 
engines  that  are  built  after  the  standards 
become  effective  and  that  are  installed 
on  foreign  vessels  that  enter  U.S.  ports 
and  are  not  imported  into  the  United 
States.  Section  213  of  the  Clean  Air  Act 
(42  U.S.C.  7547),  authorizes  regulation 
of  "new  nonroad  engine"  and  "new 
nonroad  vehicle."  However,  Title  II  of 
the  Clean  Air  Act  does  not  define  either 
"new  nonroad  engine"  or  "new  nonroad 
vehicle."  Section  216  defines  a  "new 
motor  vehicle  engine"  to  include  an 
engine  that  has  been  "imported."  EPA 
modeled  the  current  regulatory 
definitions  of  "new  nonroad  engine" 
and  "new  marine  engine"  at  40  CFR 
89.2  and  40  CFR  94.2,  respectively,  after 
the  statutory  definitions  of  "new  motor 
vehicle  engine"  and  "new  motor 
vehicle."  This  was  a  reasonable  exercise 
of  the  discretion  provided  to  EPA  by  the 
Clean  Air  Act  to  interpret  "new  nonroad 
engine"  or  "new  nonroad  vehicle."  See 
Engine  Manufacturers  Assoc,  v.  EPA,  88 
F.3d  1075,  1087  (D.C.  Cir.  1996). 


The  1999  manne  engine  rule  did  not 
api^ly  to  marine  engines  on  foreign 
vessels.  40  CFR  94.1(b)(3).  At  that  time, 
we  concluded  that  engines  installed  on 
vessels  flagged  or  registered  in  another 
country  that  come  into  the  United  States 
temporarily  will  not  be  subject  to  the 
emission  standards.  Those  vessels  are 
not  considered  imported  under  the  U.S. 
customs  laws  and  did  not  meet  the 
definition  of  "new"  adopted  in  that  rule 
(64  FR  73300,  Dec.  29,  1999). 

The  May  29,  2002  proposed  rule 
solicited  comment  on  whether  to 
exercise  our  discretion  and  modify  the 
definition  of  a  "new  marine  engine"  to 
find  that  engine  emission  standards 
apply  to  foreign  vessels  that  enter  U.S. 
ports.  As  discussed  earlier,  the 
standards  in  this  rulemaking  will  go 
into  effect  in  2004.  We  will  also  conduct 
a  subsequent  rulemaking  that  will 
address  revisions  to  these  standards  for 
future  model  years.  In  this  subsequent 
rulemaking,  we  will  consider  adopting 
more  stringent  standards  that  require  a 
longer  lead  time  than  the  standards 
adopted  in  this  final  rule.  The  issue  of 
applying  these  more  stringent  standards 
to  foreign  vessels  will  also  be 
considered  in  that  subsequent 
rulemaking. 

We  must  therefore  determine  whether 
to  revise  the  definition  of  "new"  to 
include  foreign  vessels  for  purposes  of 
the  near-term  standards  adopted  in  this 
final  rule.  EPA  need  not  decide  whether 
we  have  the  discretion  to  interpret 
"new"  nonroad  engine  or  vessel  in  that 
manner;  however,  we  believe.it  would 
be  appropriate  not  to  exercise  such 
discretion  at  this  time  even  assuming 
we  had  the  discretion  to  interpret 
"new 'to  include  foreign  vessels. 

As  noted  above,  one  of  the  reasons  we 
intend  to  address  a  second  phase  of 
more  stringent  standards  in  a 
subsequent  rulemaking  is  to  facilitate 
the  development  of  more  stringent 
consensus  international  requirements. 
Adoption  of  international  standards  has 
the  clear  potential  to  maximize  the  level 
of  emission  reductions  achieved  ft'om 
emission  control  on  U.S.  and  foreign 
vessels.  For  example,  consensus 
international  standards  of  appropriate 
stringency  would  facilitate  and 
effectively  reduce  or  remove  the  legal 
and  policy  objections  to  controlling 
emissions  fi-om  foreign  vessels,  and 
therefore  would  facilitate  achieving  the 
greatest  emission  reductions  from 
Category  3  vessels.  This  is  one  reason 
we  determined  to  address  the  second 
phase  of  standards  in  a  subsequent 
rulemaking  timed  to  facilitate  such 
international  action,  but  also  timed  to 
allow  us  to  proceed  expeditiously  on 


our  own  if  appropriate  international 
standards  are  not  adopted. 

Applying  the  first  phase  of  standards 
adopted  in  this  final  rule  to  foreign 
vessels  would  require  us  to  determine 
that  we  have  the  discretion  to  interpret 
new  nonroad  engine  or  vessel  in  that 
manner,  and  that  it  is  a  reasonable 
exercise  of  discretion  to  do  so.  However 
even  assuming  we  have  the  discretion  to 
interpret  "new  marine  engine"  to 
include  engines  on  foreign  vessels,  we 
believe  it  would  be  appropriate  not  to    ' 
exercise  such  discretion  at  this  time. 

The  same  reasons  that  counsel 
deferring  adoption  of  more  stringent 
standards  to  a  subsequent  rulemaking 
also  counsel  deferring  a  decision  on 
applying  Clean' Air  Act  standards  to 
foreign.vessels  to  such  a  rulemaking.  We 
believe  that  deferring  this  decision  may 
help  facilitate  the  adoption  of  more 
stringent  consensus  international 
standards.  A  new  set  of  internationally 
negotiated  marine  diesel  engine 
standards  would  apply  to  engines  on  all 
vessels,  regardless  of  where  they  are 
flagged.  Adoption  of  appropriate 
international  consensus  standards  has 
the  clear  potential  to  maximize  the  level 
of  emission  reductions  from  domestic 
and  international  vessels. 

Our  decision  to  defer  application  of 
the  standards  to  engines  on  foreign  flag 
vessels  is  not  expected  to  lead  to  any 
significant  loss  in  emission  reductions. 
We  fully  expect  that  foreign  vessels  will 
comply  with  the  MARPOL  standards 
whether  or  not  they  are  also  subject  to 
the  equivalent  Clean  Air  Act  standards 
being  adopted  in  this  final  rule. 
Consequ^itly,  no  significant  emission 
reductions  would  be  achieved  by 
treating  foreign  vessels  as  "new"  for 
purposes  of  the  near-term  standards  in 
this  final  rule  and  there  is  no  significant 
loss  in  emission  reductions  by  not 
including  them. 

In  conclusion,  we  are  not  including 
foreign  engines  and  vessels  in  this 
rulemaking  and  are  not  revising  the 
definition  of  "new  marine  engine"  at 
this  time.  We  do  not  need  to  decide  now^ 
whether  we  have  the  discretion  to 
include  foreign  vessels  under  the 
nonroad  provisions  of  the  Clean  Air  Act. 
In  the  subsequent  rulemaking,  we  will 
be  in  a  better  position  to  resolve  under 
what  circumstances  we  may  and  should 
define  new  nonroad  engine  and  vessel  . 
to  include  foreign  engines  and  vessels. 
As  part  of  that  determination,  we  will 
also  assess  the  progress  made  by  the 
international  community  toward  Ihe 
adoption  of  new  more  stringent 
international  consensus  standards  that 
reflect  advanced  emission-control 
technologies. 
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D.  What  Is  a  New  Marine  Vessel? 

1.  Newly  Manufactured  Vessel 

The  definition  of  new  vessel  is  set  out 
in  40  CFR  94.2.  This  definition  is 
similar  to  the  definition  of  new  engine: 
a  new  marine  vessel  is  a  vessel  whose 
equitable  or  legal  title  has  never  been 
transferred  to  an  ultimate  purchaser.  In 
the  case  where  the  equitable  or  legal 
title  to  a  vessel  is  not  transferred  to  an 
ultimate  purchaser  prior  to  its  being 
placed  into  service,  a  vessel  ceases  to  be 
new  when  it  is  placed  into  service. 

2.  Modification  of  an  Existing  Vessel 
With  Category  1  or  Category  2  Main 
Propulsion  Engines 

In  addition,  our  definition  in  40  CFR 
94.2  specifies  that  a  vessel  is  considered 
new  when  it  has  been  modified  such 
that  the  value  of  the  modifications 
exceeds  50  percent  of  the  value  of  the 
modified  vessel.  As  noted  in  our  1999 
rulemaking,  this  provision  is  intended 
to  prevent  someone  ft'om  re-using  the 
hull  or  other  parts  from  a  used  vessel  to 
avoid  emission  standards.  This 
provision  is  based  on  a  similar 
provision  in  our  locomotive  engine 
emission  control  program  (see  40  CFR 
92.2  definition  of  "freshly  manufactured 
locomotive").  Since  we  finalized  our 
1999  commercial  marine  diesel  engine 
rule  we  received  several  questions  about 
how  to  apply  this  provision.  The 
following  is  intended  to  clarify  this 
provision. 

When  applying  this  provision,  the 
modifications  must  be  completed  prior 
to  the  effective  date  of  the  standards  that 
would  otherwise  apply.  For  example, 
for  the  Tier  2  engine  standards  that  go 
into  effect  in  2007  for  Category  1  and 
Category  2  marine  diesel  engines, 
modifications  that  are  completed  by 
December  31,  2006  will  not  trigger  the 
engine  requirements  and  the  engines  oh 
that  vessel  would  not  have  to  meet  the 
standards.  However,  if  the  vessel 
modifications  are  completed  on  or  after 
January  1.  2007.  and  they  exceed  50 
percent  of  the  value  of  the  modified 
vessel,  then  the  engines  on  the  vessel 
must  meet  the  standards  regardless  of 
whether  they  have  been  changed  as  part 
of  the  vessel  modification. 

The  definition  in  40  CFR  94.2  refers 
to  the  "value"  of  the  modifications, 
rather  than  the  costs.  These  figures  must 
therefore  be  based  on  the  appraised 
value  of  the  vessel  before  modifications 
compared  with  the  value  of  the 
modified  vessel.  The  following  equation 
demonstrates  the  calculation,  showing 
that  a  vessel  is  new  if: 

[assessed  value  after 

■  modifications]  -  [assessed  value 


before  modifications]  ^  0.5 
[assessed  value  after  modifications] 
If  the  value  of  the  modifications 
exceeds  50  percent  of  the  final  value  of 
the  modified  vessel,  we  would  treat  the 
vessel  as  new  under  40  CFR  part  94.  To 
evaluate  whether  the  modified  vessel 
would  be  considered  new,  one  would 
need  to  project  the  fair  market  value  of 
the  modified  vessel  based  on  an 
objective  assessment,  such  as  an 
appraisal  for  insurance  or  financing 
purposes,  or  some  other  third-party 
analysis.  While  the  preliminary  decision 
can  be  based  on  the  projected  value  of 
the  modified  vessel,  the  decision  must 
also  be  valid  when  basing  the 
calculations  on  the  actual  assessed 
value  of  the  vessel  after  modifications 
are  complete. 

3.  Modification  of  an  Existing  Vessel 
With  Category  3  Main  Propulsion 
Engines 

EPA  is  adopting  a  separate  definition 
of  "new  vessel"  for  those  vessels 
equipped  with  a  Category  3  engine.  A 
separate  definition  for  these  vessels  is 
reasonable  because  large  ocean-going 
vessels  are  already  subject  to  a  different 
definition  of  "new  vessel"  pursuant  to 
the  U.S.  adoption  of  the  requirements  in 
MARPOL  Annex  I,  Regulations  for  the 
Prevention  of  Pollution  by  Oil.^B  The 
MARPOL  Annex  I  criteria  for 
determining  when  the  modifications 
made  to  an  existing  vessel  make  that 
vessel  "new"  and  thereby  subject  to 
MARPOL  Aimex  I  are  contained  in  its 
definition  for  "major  conversion"  of  a 
ship.  The  goal  of  the  Annex  I  provision 
is  similar  to  the  goal  of  our  provision: 
To  require  ships  that  have  been  so 
modified  as  to  make  them  substantially 
new,  to  comply  with  the  standards 
otherwise  applicable  to  new  vessels. 

Note  that  while  the  proviisions  of 
MARPOL  Annex  1  apply  to  all  vessels. 
Annex  I  distinguishes  between  vessels 
at  or  above  400  gross  tonnage,  which  are 
subject  to  the  specific  MARPOL 
requirements,  and  those  below  400  gross 
tonnage,  which  are  subject  to  potentially 
different  provisions,  adopted  by  each 
Member  State  to  "ensure  that  it  is 
equipped  as  far  as  practicable  and 
reasonable  with  (relevant] 
installations."  Vessels  above  400  gross 
tonnage,  which  are  likely  to  be  ocean- 
going vessels  equipped  with  Category  3 
main  propulsion  engines,  are  therefore 
subject  to  the  Annex  I  criteria  for 
determining  when  sui  existing  vessel  is 
modified  in  such  a  way  that  it  is 


•"»  Annex  I  to  the  International  Convention  on  the 
Prevention  of  Pollution  from  Ships,  1973.  as 
Modified  by  the  Protocol  of  1978  Relating  Thereto. 


considered  "new"  and  subject  to 
MARPOL  Annex  VI's  requirements. 

For  the  purpose  of  this  Clean  Air  Act 
regulation,  we  are  adopting  a  definition 
of  "new  vessel"  for  vessels  with 
Category  3  main  propulsion  engines  that 
is  consistent  with  the  way  Annex  I  was 
adopted  into  U.S.  law  (see  40  U.S.C. 
2101)..  According  to  this  approach,  an 
existing  vessel  with  a  Category  3  main 
propulsion  engine  will  be  considered  a 
"new  vessel"  and  will  be  subject  to  the 
requirements  of  using  a  new  engine 
certified  to  the  emissions  standards 
adopted  in  this  final  rule  if  that  vessel 
undergoes  a  modification  that: 

•  Substantially  alters  the  dimensions 
or  carrying  capacity  of  the  vessel; 

•  Changes  tne  type  of  the  vessel;  or 

•  Substantially  prolongs  the  life  of  a 
vessel. 

Under  our  provision,  once  a  vessel 
with  a  Category  3  propulsion  engine  is 
determined  to  be  "new"  according  to 
the  above  criteria,  then  all  the  engines 
on  that  vessel  would  have  to  comply    . 
with  EPA's  marine  diesel  engine 
emissionjimits.  To  the  extent  that  any 
judgment  is  required  in  interpreting  this 
provision,  EPA  intends  to  implement 
this  definition  consistently  with  the 
application  of  the  MARPOL. 

E.  Is  EPA  Retaining  the  Foreign-Trade 
Exemption? 

In  addition  to  their  main  propulsion 
engines,  which  are  generally  Category  3 
marine  diesel  engines,  ocean-going 
commercial  vessels  typically  have 
several  Category  1  and  Category  2 
engines  that  are  used  in  auxiliary  power 
applications.  They  provide  electricity 
for  important  navigational  and 
maneuvering  equipment,  and  crew 
services. 

Several  commenters  to  our  earlier 
marine  diesel  engine  rulemaking 
expressed  concern  that  requiring  ship 
owners  to  obtain  and  use  compliant 
Category  1  and  Category  2  engines  for 
vessels  that  spend  most  of  their  time 
outside  the  United  States  could  be 
burdensome  for  those  vessels  if  these 
engines  need  to  be  repaired  or  replaced 
when  they  are  away  from  U.S.  ports. 
Consequently,  we  provided  a  foreign- 
trade  exemption  for  these  engines.  A 
vessel  owner  could  obtain  this 
exemption  for  Category  1  and  Category 
2  marine  diesel  engines  if  it  was 
demonstrated  to  the  Administrator's 
satisfaction  that  the  vessel:  (a)  Will 
spend  less  than  25  percent  of  its  total 
engine  operation  time  within  320 
kilometers  of  U.S.  territory;  or  (b)  will 
not  operate  between  two  U.S.  ports  (40 
CFR  94.906(d)). 

We  are  eliminating  the  foreign-trade 
exemption  because  the  conditions  on 
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which  it  was  based  no  longer  apply. 
Specifically,  we  have  learned  that  many 
spetre  engine  parts  are  kept  onboard 
vessels  to  enable  ship  operators  to 
perform  maintenance  and  repairs  while 
the  ship  is  underway.  In  addition, 
obtaining  parts  that  are  not  kept 
onboard  is  not  expected  to  be  a  problem. 
Modem  package  delivery  systems  allow 
ship  owners  to  obtain  parts  quickly, 
even  overnight,  and  necessary  parts  can 
be  shipped  to  the  next  convenient  port 
on  a  ship's  route.  In  the  unlikely  case 
that  an  engine  fails  catastrophically  and 
must  be  replaced  by  a  compliant  engine, 
we  are  confident  that  the  ship  operator 
will  be  able  to  make  arrangements  to 
obtain  a  certified  engine,  since  the  major 
manufacturers  of  marine  diesel  engines 
operate  abroad  as  well  as  in  the  United 
States.  Because  the  burden  associated 
with  r^airing  or  replacing  engines 
away  from  the  United  States  is  not 
significant,  we  believe  it  is  appropriate 
to  eliminate  the  exemption.  We  do  not 
expect  this  change  to  have  any  impact 
on  shipowners  and  operators. 

m.  Standards  and  Technological. 
Feasibility 

The  emission  standards  we  are 
adopting  reflect  a  two-step  approach. 
The  first  step  involves  near-term 
standards  designed  to  be  achievable 
immediately  without  additional 
research  and  development.  This  section 
presents  these  Tier  1  standards  and  the 
technologies  that  will  be  used  to  achieve 
them.  The  second  step  consists  of  a  set 
of  long-term  standards,  discussed  in 
Section  IV. 

A.  What  Are  the  New  Eniission 
Standards? 

We  are  adopting  standards  for  marine 
diesel  engines  that  are  equivalent  to  the 
internationally  negotiated  NOx 
standards,  beginning  in  2004.  These 
standards,  which  are  presented  in  Table 
ni.A-l,  apply  to  marine  diesel  engines 
with  per-cy Under  displacement  over  2.5 
liters.  By  adopting  these  standards,  we 
are  making  them  enforceable  imder  U.S. 
law  for  engines  on  vessels  flagged  or 
registered  in  the  United  States, 
regardless  of  whether  Annex  VI  has 
entered  into  force  or  whether  thd  United 
States  has  deposited  its  instrument  of 
ratification  to  MARPOL  Annex  VI, 


Table -lILA-l.— NOx  Emission 
Standards 

[g/kW-hr] 


Engine  Speed  (n) 

n>2000rpm 

2000  >ns 
130  rpm 

n<  130  rpm 

9.8 

45.0  xn -0  2 

17.0 

As  described  in  Section  V,  we  will 
accept  emission  data  for  certification  to 
the  near-term  standards  based  on  testing 
with  either  distillate  or  residual  fuel. 
Because  most  or  all  manufacturers  have 
been  using  distillate  fuel  to  comply  with 
Annex  VI  requirements,  we  expect 
manufacturers  to  meet  the  near-term 
standards  generally  by  submitting  their 
available  emission  data  from  testing 
with  distillate  fuels. 

For  marine  diesel  engines  with  per- 
cylinder  displacement  between  2.5  and 
30  liters,  these  standards  apply  from 
2004  to  2006,  after  which  the  EPA  Tier 
2  marine  engine  emission  standards 
established  in  December  1999  apply  (64 
FR  73300,  December  29, 1999).  Testing 
to  show  compliance  for  these  engines  is 
generally  based  on  emission 
measurements  with  distillate  fuels 
meeting  the  specifications  in  40  CFR 
94.108. 

We  are  not  adopting  the 
internationally  negotiated  standards  for 
engines  under  2.5  liters  per  cylinder. 
This  is  because  our  Tier  2  standards  for 
most  of  those  engines  are  effective  in 
2004.  Marine  diesel  engines  below  0.9 
liters  per  cylinder  need  not  meet  EPA 
emission  standards  until  2005,  but  most 
of  those  engines  are  imder  130  kW  and 
are  therefore  not  subject  to  Annex  VI 
standards. 

In  the  December  1999  final  rule,  we 
included  a  requirement  to  measure  or 
prevent  crankcase  emissions.  We  have 
clarified.in  the  final  regulations  that  this 
applies  only  for  engines  subject  to  Tier 
2  standards.  As  a  result,  none  of  the 
emission  standards  in  this  final  rule 
include  requirements  related  to 
jcrankcase  emissions. 

B.  When  Do  the  Engine  Emission 
Standards  Apply? 

Adopting  emission  standards  for  new 
Category  3  marine  engines  starting  in 
2004  allows  less  than  the  usual  lead 
time  for  meeting  EPA  requirements.  We 
note,  however,  that  manufacturers  are 
generally  already  meeting  the 
internationally  negotiated  standards, 
which  apply  to  engines  installed  on 
vessels  built  on  or  after  January  1,  2000. 
The  near-term  standards  will  require  no 
additional  development,  design,  or 
testing  beyond  what  manufacturers  are 


already  doing  to  meet  the 
internationally  negotiated  Annex  VI 
NOx  standards. 

Engine  manufactures  will  need  to 
comply  with  emission  standards  for  all 
engines  produced  after  January  1,  2004. 
For  Category  1  and  Category  2  engines, 
the  date  of  manufacture  is  tbe  date  of 
the  final  assembly  of  the  engine. 
However,  we  recognize  that  Category  3 
engines  are  often  disassembled  for 
shipment  to  the  site  at  which  it  is 
installed  in  the  ship.  Therefore,  for 
Category  3  engines,  the  date  of 
manufacture  is  based  on  the  first  full 
assembly  of  the  engine. 

Shipbuilders  ana  owners  are  not 
required  to  certify  their  vessels  under 
the  program  we  are  adopting  in  this 
action.  However,  shipbuilders  are 
prohibited  from  selling  vessels  with 
noncompliant  engines  if  they  initiate 
construction  of  a  vessel  after  the  date 
that  regiUations  begin  to  apply. 

C.  What  Technologies  Will  Engine 
Manufacturers  Use  To  Meet  the  Tier  1 
Emission  Standards? 

The  near-term  Tier  1  standards  are 
interim  standards.  They  are  intended  to 
ensure  that  Category  3  engines  achieve 
the  greatest  reductions  achievable  in 
this  time  frame,  until  the  more  stringent 
long-term  standards  we  adopt  go  into 
effect.  The  short  lead  time  associated 
with  these  interim  standards  means  they 
call  for  the  use  of  engine  technologies 
that  already  have  been  or  can  be  applied 
immediately,  with  little  or  no  lead  time. 

The  Tier  1  standards  are  achievable 
immediately  because  engine 
manufacturers  are  already  producing 
engines  that  meet  these  standards.  The 
short  lead  time  involved  in  meeting  Tier 
1  standards  by  January  2004  allows 
manufacturers  only  enough  time  to  . 
work  through  this  program's  compliance 
requirements  and  do  all  the  testing  and 
paperwork  required  to  complete  the 
certification  process. 

Setting  Tier  1  standards  that  are  more 
stringent  than  the  internationally 
negotiated  NOx  standards  (for  example, 
one  requiring  further  development  and 
optimization  of  in-cylinder  controls), 
would  require  more  lead  time  to  allow 
engine  manufacturers  to  develop  and  to 
optimize  existing  in-cylinder 
technologies  and  apply  them  to  these 
engines.  Moreover,  as  discussed  in 
Section  I.C,  adopting  an  emission 
standard  now  that  is  based  only  on  in- 
cylinder  control  technologies  would 
likely  delay  the  adoption  of  futiu«  more 
stringent  emission  standards  that  may 
be  based  on  optimized  in-cylinder 
controls  in  combination  vdth  advanced 
technologies  such  as  SCR  or  water 
injection. 
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Similarly,  we  are  not  adopting  Tier  1 
emission  standards  for  HC  or  CO 
emissions  because  the  short  lead  time 
does  not  allow  manufacturers  sufficient 
time  to  do  the  testing  and  design  work 
that  would  be  necessary  to  ensure 
compliance  with  such  standards.  As 
described  in  the  proposal,  the  focus  of 
controlling  emissions  from  Category  3 
engines  is  on  NOx-  The  standards  we 
contemplated  for  HC  and  CO  in  the 
proposal  would  have  achieved  modest 
reductions  from  baseline  levels  or,  more 
likely,  merely  prevented  increases  in 
these  pollutants  as  manufacturers  apply 
emission-control  technologies  to 
address  NOx  emissions.  Manufacturers 
do  not  have  a  complete  data  set  to 
characterize  HC  and  CO  emissions  from 
their  Category  3  engines,  so  some 
engines  may  well  have  emission  rates 
above  the  level  we  would  consider  to  be 
a  cap  that  would  merely  prevent 
increasing  emissions.  The  short  lead 
time  associated  with  the  Tier  1 
standards  is  too  short  to  allow 
manufacturers  in  these  cases  to  address 
this  potential.  As  a  result,  we  believe  it 
is  most  appropriate  to  include 
appropriate  emission  standards  for  HC 
and  CO  emissions  in  the  future 
rulemaking,  as  described  below. 

Engine  manufacturers  are  meeting  the 
Annex  VI  standards  today  with  a  variety 
of  emission-control  technologies.  These 
basic  emission-control  technologies 
include  a  variety  of  in-cylinder 
technologies,  generally  including 
optimized  turbocharging,  higher 
compression  ratio,  and  optimized  fuel 
injection,  which  may  include  timing 
retard  or  changes  to  the  number  and  size 
of  injector  holes  to  increase  injection 
pressure. 

D.  Voluntary  Low-Emission  Standards 

Several  state  and  environmental 
groups  and  manufacturers  of  emission 
controls  have  supported  our  efforts  to 
develop  incentive  programs  to 
encourage  the  use  of  engine 
technologies  that  go  beyond  federal 
emission  standards.  Some  companies 
have  already  significantly  developed 
these  technologies.  In  the  final  rule  for 
land-based  nonroad  diesel  engines,  we 
included  a  program  of  voluntary 
standards  for  low-emitting  engines, 
referring  to  these  as  "Blue  Sky  Series" 
engines  (63  FR  56967,  October  23, 
1998).  We  included  similar  programs  in 
several  of  our  other  nonroad  rules, 
including  that  for  commercial  marine 
diesel  engines.  The  general  purposes  of 
such  programs  are  to  provide  incentives 
to  manufacturers  to  produce  clean 
products  as  well  as  create  market 
choices  and  opportunities  for 
environmental  information  for 


consumers  regarding  such  products.  The 
voluntary  aspects  of  these  programs, 
which  in  part  provides  an  incentive  for 
manufactiuers  willing  to  certify  their 
products  to  more  stringent  standards 
than  necessary,  is  an  important  part  of 
the  overall  application  of  "Blue  Sky 
Series"  programs.  While  these  are 
voluntary  standards,  they  become 
binding  once  a  manufacturer  chooses  to 
participate.  EPA  certification  will 
therefore  provide  protection  against  , 
false  claims  of  environmentally 
beneficial  products.  For  the  program  to 
be  most  effective,  however,  incentives 
should  be  in  place  to  motivate  the 
production  and  sale  of  these  engines. 
These  incentive  programs  can  be  put  in 
place  by  users  and  state  and  local 
governments. 

'    To  be  designated  as  a  Blue  Sky 
engine,  an  engine  must  have  emissions 
at  least  80  percent  below  Annex  VI  NOx 
levels.  The  specific  voluntary  low- 
emission  NOx  standard  is  expressed  as 
9.0  X  n  ""-  (in  g/kW-hr),  with  a  cap  of 
3.4  g/kW-hr  for  engines  with  rated 
speed  over  130  rpm  (no  specific 
stemdard  applies  to  engines  over  2000 
rpm,  because  Category  3  engines  all 
have  engine  speeds  well  below  2000 
rpm).  Data  suggest  that  engines  utilizing 
selective  catalytic  reduction  should  be 
able  to  meet  these  emission  levels. 
Establishing  an  objective  qualifying 
level  for  voluntary  low-emission 
engines  allows  state  and  local 
governments  or  individual  port 
authorities  to  develop  meaningful 
incentive-based  programs  to  encourage 
preferential  use  of  these  very  low- 
emitting  engines. 

Engines  certified  to  the  voluntary  low- 
emission  standards  must  also  meet  HC 
and  CO  standards  reflecting  baseline 
emission  levels  for  these  pollutants.  As 
described  in  the  proposal,  we  believe 
the  appropriate  levels  to  cap  emissions 
of  these  pollutants  are  0.4  g/kW-hr  for 
HC  and  3.0  g/kW-hr  for  CO. 

IV.  Future  Actions 

The  standards  we  are  adopting  in  this 
action  are  equivalent  to  the  . 
internationally  negotiated  standards 
contained  in  MARPOL  Annex  VI  and 
are  expected  to  achieve  a  20-percent 
reduction  in  the  national  Category  3 
NOx  inventory  by  2030.  As  noted  in 
Section  I,  the  inventory  contribution  of 
these  engines  to  local  NOx  and  PM 
inventories,  particularly  around 
commercial  ports  and  coastal  areas,  can 
be  significant.  We  recognize  that 
manufacturers  can  achieve  additional 
reductions  with  more  lead  time  than  is 
provided  by  the  Tier  1  standards.  They 
can  do  this  by  expanding  the  use  and 
optimization  of  in-cylinder  controls  and 


by  incorporating  advanced  technologies, 
such  as  selective  catalytic  reduction  or 
water  injection,  that  may  achieve  much 
greater  reductions.  We  believe,  however, 
that  it  is  appropriate  not  to  make  a  final 
decision  on  setting  the  longer-term  Tier 
2  standards  in  this  final  rule.  This 
section  describes  how  we  plan  to 
conduct  a  future  rulemaking  that  will 
address  a  new  tier  of  standards. 

Separately,  we  also  intend  to  pursue 
additional  action  to  set  controls  for  the 
fuels  used  by  these  engines.  The  sulfur 
content  of  these  fuels  is.considerably 
higher  than  the  fuel  used  in  land-based 
noruoad  engines.  This  high  sulfur 
content  Ifeads  to  high  PM  and  SOx 
emissions.  MARPOL  Annex  VI  contains 
a  provision  that  would  require  ships  to 
use  lower  sulfur  fuel  when  operating  in 
specially  designated  SOx  Emission 
Control  Areas,  or  be  equipped  with  an 
exhaust  gas  cleaning  system  or  other 
system  that  reduces  the  total  SOx 
emissions  frtjm  the  ship  to  6.0  g/kW-hr 
or  less.  If  the  Annex  goes  into  force,  we 
will  assist  the  other  federal  agencies  in 
investigating  and  developing  an 
application  to  the  IMO  by  the  United 
States  for  designating  relevant  coastal 
and  port  areas  as  SOx  Emission  Control 
Areas.  If  the  Annex  does  not  go  into 
force,  we  may  address  this  issue  under 
our  existing  authority  in  a  future  rule. 
In  addition,  we  are  considering  fuel 
controls  as  part  of  the  nonroad  diesel 
rule  that  is  currently  under 
development  that  could  affect  the 
distillate  fuels  used  by  marine  vessels. 

A.  Future  Rulemaking  for  Engine 
Standards 

1.  What  Is  the  Timetable  for  the  Future 
Rule? 

We  are  adopting  a  regulatory 
provision  in  40  CFR  94.8  that 
establishes  a  schedule  for  a  future 
rulemaking  to  promulgate  additional 
engine  controls  that  EPA  determines  are 
appropriate  under  section  213(a)(3)  of 
the  Act.  This  future  rulemaking  will 
reassess  the  standards  in  place  at  the 
time  using  information  about  the 
feasibility  of  optimizing  in-cylinder 
controls  and  applying  advanced  NOx 
and  PM  control  technologies  to  these 
engines.  We  intend  to  consider  an 
additional  tier  of  standards  for  all 
marine  diesel  engines  and  will  also 
consider  application  of  these  standards 
to  engines  on  foreign  vessels  that  enter 
U.S.  ports.  We  will  also  include  in  our 
evaluation  an  assessment  of  the  status  of 
international  action  to  set  more 
stringent  standards.  The  standards  in 
this  final  rule  will  remain  in  effect 
unless  modified  by  a  future  rulemaking. 
We  are  committing  to  take  final  action 
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on  appropriate  standards  for  marine 
diesel  engines  by  April  27,  2007,  and  to 
issue  a  proposal  no  later  than 
approximately  one  year  before.  This 
futiue  rulemaJting  will  allow  us  to 
exercise  the  discretionary  authority 
under  Clean  Air  Act  section  213(a)(3), 
which  directs  EPA  to  "from  time  to  time 
revise"  regulations  under  that  provision. 

This  schedule  for  our  futiue  rule  will 
allow  us  to  coordinate  with  futiue 
actions  of  the  U.S.  government  with 
respect  to  negotiations  for  a  future  tier 
of  standards  under  MARPOL.  As 
described  in  Section  IV.A.4  below,  iri 
2000  the  United  States  requested  the 
Marine  Environment  Protection 
Committee  to  consider  more  stringent 
emission  controls  for  marine  diesel 
engines.  We  are  hopeful  that  the 
committee  will  begin  these  discussions 
in  the  next  year  or  so.  At  the  same  time, 
while  harmonizing  with  future,  more 
stringent  MARPOL  emission  limits  is 
desirable,  the  standards  contained  in 
oiu  future  rule  will  be  promulgated 
pursuant  to  the  Clean  Air  Act,  as 
described  in  the  next  section. 

EPA  considers  this  time  as  necessary 
and  appropriate  to  properly  take  into 
consideration  additional  information 
expected  to  become  available  about 
emerging  technologies,  as  well  as  any 
developments  in  the  international 
negotiations  for  more  stringent  emission 
limits. 

2.  What  Standards  Will  EPA  Consider  in 
the  Future  Rule? 

a.  Standards  for  Category  3  Marine 
Diesel  Engines.  For  the  future  rule,  we 
intend  to  set  more  stringent  standards 
for  Category  3  marine  diesel  engines 
based  on  the  greatest  degree  of  emission 
control  achievable  from  technologies 
that  will  be  available  with  appropriate 
lead  time.  In  our  proposal,  we 
considered  a  30-percent  reduction 
below  Aimex  VI  levels  to  be  the  primary 
option  for  adopting  long-term  standards 
for  Category  3  marine  diesel  engines.  At 
the  time  we  believed  this  could  be 
achieved  through  the  use  of  in-cylinder 
controls.  However,  further  review  of 
information  on  this  technological 
approach  shows  that  these  technologies 
are  already  being  used  to  meet  the 
internationally  negotiated  standards.  At 
this  point  we  are  not  confident  that  in- 
cylinder  controls  alone  would  reduce 
emissions  much  more  than  10  or  15 
percent  below  the  Tier  1  levels. 

We  are  concerned  that,  if  we  were  to 
implement  standards  based  on 
traditional  in-cylinder  controls  to 
reduce  emissions  beyond  Annex  VI 
levels,  either  in  this  or  a  future  rule, 
manufacturers  would  need  to  divert 
resources  from  their  advanced 


technology  development  programs.  In 
addition,  manufacturers  would  need  to 
optimize  their  use  of  in-cylinder 
controls  again  when  incorporating  the 
advanced  emission-control 
technologies.  As  a  result,  the  readiness 
of  this  technology  could  be  delayed  in 
return  for  a  standard  based  on 
traditional  in-cylinder  controls  alone, 
which  may  not  be  capable  of  reducing 
NOx  emissions  by  an  additional  30 
percent. 

We  are  therefore  now  considering  Tier 
2  standards  that  would  focus  on 
optimizing  in-cylinder  controls  with  the 
advanced  technologies  presented  in  the 
proposal,  which  together  are  projected 
to  reduce  NOx  emissions  by 
significantly  more  than  30  percent.  This 
approach  was  supported  by  commenters 
representing  environmental  and  state 
interests,  who  strongly  objected  to 
emission  standards  that  rely  on  engine- 
based  technologies  because  of  the 
expectation  that  these  other  advanced 
technologies  are  available  and  appear  to 
be  cost-effective. 

We  are,  however,  not  finalizing  such 
Tier  2  standards  in  this  final  rule 
because  we  believe  there  are  substantial 
outstanding  issues  associated  with 
water  technologies  and  selective 
catalytic  reduction.  These  issues,  which 
include  fuel  compatibility,  low-load 
effectiveness,  and  PM  impacts,  are 
discussed  below  in  Section  IV.A.3. 

During  the  next  few  years  we  will 
have  the  opportimity  to  develop  a  better 
understanding  of  the  issues  that  prevent 
us  from  adopting  standards  based  on 
advanced  technologies  novy.  For 
example,  several  vessels  have  been 
equipped  recently  with  selective 
catalytic  reduction,  as  described  in 
Chapter  5  of  the  Final  Regulatory 
Support  Document.  Observing  these 
installations  will  allow  us  to  gain 
insight  into  the  effectiveness  and 
durability  of  these  systems,  while 
highlighting  any  potential  technical 
constraints  or  problems.  We  would  also 
have  opportunity  to  learn  with  engine 
manufactiu-ers  and  other  industry 
contacts  who  are  actively  pursuing 
development  and  implementation  of  the 
advanced  technologies. 

In  the  future  rulemaking,  we  will  also 
consider  the  need  to  adopt  emission 
standards  for  HC  and  CO  emissions. 
Although  HC  and  CO  emissions  are 
generally  low  from  diesel  engines,  HC 
emissions  nevertheless  combine  with 
NOx  emissions  to  form  ozone;  HC  and 
CO  can  also  have  direct  l^ealth  impacts. 
Setting  standards  for  HC  and  CO  may 
achieve  modest  emission  reductions, 
but  more  importantly,  may  be  necessary 
to  prevent  HC  and  CO  emission 


increases  that  might  otherwise  result 
from  controlling  NOx  emissions  alone. 

Regarding  PM  from  Category  3  marine  ■ 
engines,  the  majority  of  emissions 
comes  directly  from  the  high 
concentration  of  sulfur  in  the  residual 
fuel  used  by  these  engines.  Short  of 
changing  in-use  fuel  quality,  emission- 
control  technologies  only  address  the 
remaining  portion  of  PM,  because 
engine  technologies  are  ineffective  at 
reducing  sulfur-related  PM  emissions. 
Furthermore,  no  acceptable  procedure 
exists  for  measuring  PM  from  Category 
3  marine  engines,  because  ciurrently 
established  PM  test  methods  show 
unacceptable  variability  when  sulfur 
levels  exceed  0.8  weight  percent.  Both 
distillate  and  residual  marine  fuels  used 
in  these  engines  commonly  exceed  that 
level.  No  PM  test  method  or  calculation 
methodology  has  yet  been  developed  to 
correct  that  variability.  However,  the 
additional  time  available  to  prepare  the 
futiue  rulemaking  will  allow  us  to  take 
into  account  any  developments  related 
to  regulation  of  in-use  fuel  quality  and 
PM  measurement  equipment  and 
procedures  as  we  consider  the 
appropriateness  of  adopting  a  PM 
standard  for  Category  3  marine  diesel 
iengines. 

We  also  intend  to  revisit  various  other 
issues  raised  in  the  proposal.  For 
example,  we  continue  to  be  concerned 
about  controlling  emissions  at  low- 
power  test  modes  and  at  operating 
points  between  test  modes.  As  described 
in  the  proposal,  we  would  like  to  take 
steps  to  ensure  that  engines  meet 
emission  standards  when  operating  on 
residual  fuel,  including  an  appropriate 
means  to  correct  for  the  nitrogen  content 
of  the  test  fuel.  We  also  believe  that 
basing  emission  standards  on  engine 
displacement  instead  of  rated  speed 
warrants  further  consideration.  We  will 
also  revisit  several  compliance  issues 
such  as^  onboard  NOx  monitoring, 
adjustable  parameters,  deterioration 
factors  with  advanced  technologies, 
post-certification  testing  (PLT).  broader 
test  conditions,  defect  reporting,  and 
test  fuel.  These  compliance  issues  ate 
discussed  in  Section  V. 

b.  Standards  for  Category  1  and 
Category  2  Marine  Diesel  Engines.  For 
Category  1  and  Category  2  marine  diesel 
engines,  we  have  already  established 
Tier  2  emission  standards  based  on  in- 
cylinder  controls.  However,  there  are 
several  differences  between  these 
engines  and  Categorj^  engines,  which 
made  this  possible.  First,  for  Category  1 
and  Category  2  marine  diesel  engines, 
manufacturers  are  able  to  transfer 
emission-control  technology  already 
developed  for  the  land-based 
counterparts  to  these  engines.  Second, 
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Category  1  and  Category  2  engines  are 
produced  in  much  greater  volumes  than 
Category  3  engines  which  allows 
manufacturers  to  more  easily  amortize 
their  research  and  development  costs. 
Third,  because  Category  3  engines 
generally  operate  on  residual  fuel,  this 
provides  an  additional  constraint  on 
what  can  be  achieved  through  in- 
cylinder  control. 

While  this  final  rule  primarily 
addresses  Category  3  engines,  we  intend 
to  use  the  future  rulemaking  as  an 
opportunity  to  reconsider  Tier  3 
emission  standards  for  Category  1  and 
Category  2  standards.  We  proposed  Tier 
3  standards  for  these  engines  on 
December  11,  1998  (63  FR  68508, 
December  11,  1998),  but  chose  not  to 
finalize  the  Tier  3  standards  at  that  time. 
Given  the  current  and  expected 
advances  in  emission-control 
technologies  for  land-based  diesel 
engines  and  the  need  to  coordinate 
standards  for  all  categories  of  marine 
engines,  we  believe  this  will  be  the 
appropriate  context  to  reopen  the 
proposed  Tier  3  standards.  In  the  future 
rulemaking  we  would  also  be  able  to 
consider  applying  compliance 
provisions  such  as  onboard  NOx 
monitoring  to  Category  1  and  Category 

2  engines.  This  may  be  especially 
appropriate  for  certain  applications, 
such  as  ferries  and  tugboats  that  operate 
closest  to  metropolitan  areas. 

3.  What  Technologies  Will  EPA 
Consider  in  the  Futiu'e  Rule? 

As  discussed  above,  the  future 
rulemaking  will  focus  on  technologies 
we  believe  can  be  used  to  reduce  NOx 
emissions  by  significantly  more  than  30 
percent  below  Tier  1  levels  for  Category 

3  marine  diesel  engines.  These 
emission-control  systems  are  expected 
to  include  a  combination  of  optimized 
in-cylinder  controls  and  advanced 
technologies  such  as  selective  catalytic 
reduction  and  water.  These  advanced 
technologies  are  discussed  below. 
Although  we  do  not  believe  it  is 
appropriate  to  set  standards  for  Category 
3  marine  engines  based  on  these 
approaches  at  this  time,  we  believe  that 
remaining  technological  and  operational 
issues  can  be  addressed  in  the  future. 
Technologies  that  could  be  used  to 
achieve  emission  reductions  beyond  the 
Tier  2  standards  for  Category  1  and 
Category  2  marine  diesel  engines  were 
discussed  in  an  earlier  proposal  (63  FR 
68508,  December  11.  1998).29 


"  Further  analysis'of  potential  Tier  3  standards 
for  Category  1  and  Category  2  marine  diesel  engines 
may  be  found  in  the  Draft  Regulatory  Impact 
Analysis  associated  with  this  proposal  which  is 
afvailable  in  Air  Docket  A-97-50. 


a.  Water-based  technologies.  We 
believe  that  significant  NOx  control  of 
approximately  a  50-percent  reduction 
can  be  achieved  in  the  future,  once 
certain  technical  and  practical 
challenges  are  overcome,  by  introducing 
water  into  the  combustion  process  in 
combination  with  appropriate  in- 
cylinder  controls.  Water  can  be  used  in 
the  combustion  process  to  lower 
maximum  combustion  temperatiu^,  and 
therefore  lower  NOx  formation,  with  an 
insignificant  increase  in  fuel 
consumption.  Water  has  a  high  heat 
capacity,  which  allows  it  to  absorb 
enough  of  the  energy  in  the  cylinder  to 
reduce  peak  combustion  temperatures. 
Data  presented  below  and  in  the  Final 
Regulatory  Support  Document  suggest 
that  NOx  reductions  significantly  more 
than  30  percent  below  the  Tier  1 
standards  can  be  achieved,  depending 
on  the  ratio  of  water  to  fuel  and  on  the 
method  of  introducing  water  into  the 
combustion  chamber.  These  data  are 
primarily  based  on  developmental 
engines;  however,  given  enough  lead 
time,  we  believe  that  introducing  water 
into  the  combustion  process  may 
become  an  effective  emission-control 
strategy. 

Water  may  be  introduced  into  the 
combustion  process  through 
emulsification  with  the  fuel,  direct 
injection  into  the  combustion  chamber, 
or  saturating  the  intake  air.  Water 
emulsification  refers  to  mixing  the  fuel 
and  water  prior  to  injection.  This 
strategy  is  limited  by  the  instability  of 
suspending  water  in  fuel.  To  increase 
the  effective  stability,  a  system  can  be 
used  that  emulsifies  the  water  into  the 
fuel  just  before  injection.  Another 
option  is  to  stratify  the  fuel  and  water 
through  a  single  injector.  The  Final 
Regulatory  Support  Document  presents 
data  on  these  approaches  showing  a  30- 
40  percent  reduction  in  NOx  with  water 
fuel  ratios  ranging  ft'om  0.3  to  0.4. 

More  effective  control  of  the  water 
injection  process  can  be  achieved 
through  the  use  of  an  independent 
nozzle  for  water.  Using  a  separate 
injector  nozzle  for  the  water  allows 
larger  amounts  of  water  to  be  added  to 
the  combustion  process  because  the 
water  is  injected  simultaneously  with 
the  fuel,  and  larger  injection  pumps  and 
nozzles  can  be  used  for  the  water 
injection.  In  addition,  the  fuel  injection 
timing  and  the  amount  of  water  injected 
can  be  better  optimized.  Data  presented 
in  the  Final  Regulatory  Support 
Document  show  NOx  reductions  of  40 
to  70  percent  with  water-to-fuel  ratios 
ranging  from  0.5  to  0.9  if  a  separate 
nozzle  is  used  for  in]ecting  water.  Direct 
water  injection  has  been  installed  on 
medium-speed  Category  3  engines  on 


more  than  a  dozen  vessels,  and  there  are 
plans  for  using  it  on  additional  vessels. 
These  vessels  are  primarily  ferries  and 
roll-on  roll-off  (ro-ro)  vessels  operating 
in  European  waters  where  there  are 
economic  incentives  for  reducing  NOx 
emissions.  In  addition,  they  make 
relatively  short  trips,  so  water  storage  is 
not  a  significant  issue. 

Other  strategies  for  introducing  water 
into  the  combustion  process  are  being 
developed  that  will  allow  much  higher 
water-to-fuel  ratios.  These  strategies 
include  combustion  air  humidification 
and  steam  injection.  With  combustion 
air  humidification,  a  water  nozzle  is 
placed  in  the  engine  intake  and  an  air 
heater  is  used  to  offset  condensation. 
With  steam  injection,  waste  heat  is  used 
to  vaporize  water,  which  is  then 
injected  into  the  combustion  chamber 
during  the  compression  stroke.  Data  on 
initial  testing,  presented  in  the  Final 
Regulatory  Support  Document,  show 
NOx  reductions  of  more  than  80  percent 
with  water-to-fuel  ratios  as  high  as  3.5. 

We  believe  that  the  results  from  initial 
testing  of  water  introduction  strategies 
is  encouraging.  We  will  continue  to 
evaluate  this  technology  in  the  future. 
However,  we  believe  there  are  still 
outstanding  technical  issues  concerning 
the  use  of  water-introduction 
technologies  for  widespread  application 
on  marine  engines.  These  issues  are 
discussed  below. 

A  primary  concern  with  the  use  of 
water  in  the  combustion  process  is  the 
effect  on  PM  emissions.  The  water  in 
the  cylinder  reduces  NOx.  which  is 
formed  at  high  temperatures,  by 
reducing  the  temperature  in  the  cylinder 
during  combustion.  However.  PM 
oxidation  is  most  efficient  at  high 
temperatures.  At  this  time,  we  do  not 
have  sufficient  information  on  the  effect 
of  water  emulsification  and  injection 
strategies  on  PM  emissions  to  quantify 
this  effect. 

Fresh  water  is  necessary  for  any  of 
these  water-based  NOx-reduction 
strategies.  Introducing  salt  water  into 
the  engine  could  result  in  serious 
deterioration  due  to  corrosion  and 
fouling.  For  this  reason,  a  ship  using 
water  strategies  would  need  either  to 
produce  fresh  water  through  the  use  of 
a  desalination  or  distillation  system  or 
to  store  fresh  water  on  board.  Cruise 
ships  may  already  have  a  source  of  fresh 
water  that  could  be  used  to  enable  this 
technology.  This  water  source  is  the 
"gray"  water,  such  as  drainage  from 
showers,  which  could  be  filtered  for  use 
in  the  engine.  However,  the  use  of  gray 
water  would  have  to  be  tested  on  these 
engines,  and  systems  would  have  to  be 
devised  to  ensure  pro[>er  filtering.  For 
example,  it  would  be  necessary  to ' 
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ensure  that  no  toxic  wastes  are 
introduced  into  the  gray  waste-water 
stream.  One  manufactxu«r  stated  that 
today's  ships  operating  with  direct 
water  injection  carry  the  amount  needed 
to  operate  the  system  between  ports 
(two  to  four  days). 

Depending  on  the  amount  of  water 
necessary,  other  vessels  that  use 
Category  3  marine  engines  may  not  be 
able  to  generate  sufficient  amounts  of 
water  for  this  technology,  especially  at 
low  loads  where  less  heat  is  available 
from  the  engine.  These  ships  would 
have  to  carry  the  water  or  be  outfitted 
with  new  or  larger  distillation  systems. 
Both  of  these  options  could  displace 
cargo  space.  Finally,  it  should  be  noted 
that  vessels  currently  equipped  with 
water-based  NOx-reduction 
technologies  are  four-stroke  engines  and 
include  fast  ferries,  cruise  ships,  and 
cargo  ships.  The  specific  vessels  travel 
relatively  short  distances  between  stops 
and  need  a  much  smaller  volume  of 
fresh  water  for  a  trip  than  would  be 
required  for  crossing  an  ocean.  More 
information  is  needed  regarding 
operation  on  ocean-going  vessels.  If  the 
ships  were  to  use  this  technology  only 
while  traveling  from  1 75  nautical  miles 
of  the  U.S.  coast  to  port,  less  water- 
storage  capacity  would  be  needed  than 
if  the  ship  used  this  NOx  reduction 
strategy  at  all  times.  However,  ships 
operating  primarily  within  175  nautical 
miles  of  the  U.S.  coast  would  need  to  be 
able  to  carry  a  volume  of  water  of  about 
one-half  the  volume  of  fuel  they  carry  if 
they  wish  to  keep  the  same  refiieling 
schedule.  Ships  making  long  runs,  such 
as  from  California  to  Alaska,  would 
have  to  be  able  to  store  enough  water  for 
that  trip  even  if  the  ship  travels  that 
route  infrequently.  Because  the 
standards  would  not  be  retroactive  to 
existing  vessels,  ships  could  be 
designed  to  carry  this  water,  however, 
this  space  would  not  be  available  to 
carry  cargo  or  fuel.  Lastly,  if  this 
technology  were  applied  to  two-stroke 
engines  Aere  may  be  lubricity  concerns 
with  the  cylinder  liiier.  One 
manufacturer  is  developing  a  strategy  to 
use  direct  water  injection  with  exhaust 
gas  recirculation  to  minimize  water 
requirements  on  such  engines. 

o.  Selective  catalytic  reduction. 
Selective  catalytic  reduction  is  one  of 
the  most  effective  means  of  reducing 
NOx  from  large  diesel  engines.  In  SCR 
systems,  a  reducing  agent  such  as 
ammonia,  is  injected  into  the  exhaust. 
The  exhaust  then  goes  through  a  catalyst 
where  NOx  emissions  are  reduced.  As 
discussed  in  the  Final  Regulatory 
Support  Document,  SCR  can  be  used  to 
achieve  NOx  reductions  of  90  percent  or 
more  below  the  Tier  1  limits,  at  exhaust 


temperatures  above  300  °C.  Lower-cost 
SCR  systems  can  also  be  designed  for 
less  effective  control  of  NOx  emissions 
by  reducing  the  amotmt  of  reducing 
agent  used  in  the  SCR  unit.  These 
systems  are  being  successfully  used  for 
stationary  applications,  which  operate 
tinder  constant,  high-load  conditions. 
These  systems  are  also  installed  in 
Category  3  engines  used  on  ferries  and 
cruise  ships  where  they  operate  largely 
at  high  loads  and  over  short  distances  so 
exhaust  temperature  and  urea  storage 
are  not  primary  issues. 

As  discussed  in  the  Final  Regulatory 
Support  Document,  manufacturers  are 
demonstrating  similar  NOx  reduction 
using  SCR  technology  for  marine 
applications.  These  SCR  demonstrations 
include  both  test  systems  and  in-use 
vessels.  One  manufacturer  has 
demonstrated  a  standard  SCR  system  on 
eight  vessels  and  a  compact  SCR  system, 
which  uses  an  oxidation  catalyst 
upstream  of  the  SCR  reactor  to  reduce 
reactor  size,  on  four  vessels.  Combined, 
these  twelve  vessels  are  equipped  with 
a  total  of  40  medium-speed  Category  3 
marine  engines.  Another  manufactxu^r 
has  installed  systems  on  56  Category  2 
or  Category  3  marine  engines.  The 
majority  of  these  engines  were  in  ferries 
and  ro-ros  operating  in  European  waters 
where  there  are  economic  incentives  to 
use  SCR.  In  addition,  these  engines  are 
four-stroke  medium-speed  engines, 
which  have  higher  exhaust  temperatures 
than  two-stroke  low-speed  engines 
which  better  enables  the  use  of  SCR.  To 
prevent  sulfur  poisoning  of  the 
catalysts,  the  filel  used  by  these  vessels 
ranges  from  0.1  to  1.0  percent  sulfur. 
This  fuel  includes  both  residual  fuel 
and  marine  distillate  fuel.  In  addition, 
they  make  relatively  short  trips  between 
European  ports,  so  urea  availability  and 
storage  are  not  significant  issues.  Also, 
the  relatively  short  trips  allow  time  for 
maintenance  and  provide  better  access 
to  any  needed  parts  compared  with 
odean-going  trips. 

In  one  case,  SCR  was  equipped  on 
vessels  with  two-stroke  low-speed 
engines.  The  goal  of  this  program  was  to 
reduce  the  emissions  emitted  during  the 
transportation  of  steel  to  a  facility  in 
Pittsburg,  California.  Because  the 
vessels  were  equipped  with  two-stroke 
low-speed  engines,  the  exhaust 
temperatures  were  low.  In  addition,  the 
vessels  operate  at  low  load  near  the 
coast;  therefore,  certain  modifications  to 
the  system  were  necessary.  Primarily, 
the  exhaust  system  was  reconfigured  to 
provide  the  maximum  heat  to  the 
reactor,  which  had  negative  impacts  on 
transient  response  and  efficiency.  Also, 
the  catalyst  was  formulated  to  be 
effective  at  temperatures  as  low  as 


270°C.  Because  such  a  reactive  catalyst 
is  vulnerable  to  sulfiu-  poisoning,  the 
vessels  operate  only  on  0.05  percent 
sulfur  fuel  when  the  SCR  unit  is  active. 
These  vessels  make  about  6  calls  to 
California  per  year  and  the  SCR  unit  is 
active  for  about  12  hours  per  call,  when 
the  vessel  is  within  about  50  miles  from 
the  port. 

We  believe  that  the  results  from  initial 
applications  of  SCR  systems  are 
encouraging.  We  will  continue  to 
evaluate  this  technology  in  the  future. 
However,  we  believe  there  are  still 
outstanding  technical  issues  concerning 
the  use  of  SCR  for  widespread 
application  on  marine  engines.  These 
issues  are  discussed  below. 

Lower-sulfur  fuel  is  necessary  to 
ensure  the  durability  of  the  SCR  system 
because  sulfur  can  be  trapped  in  the 
active  catalyst  sites  and  reduce  the 
effectiveness  of  the  catalyst.  This  sulfur 
poisoning  can  require  additional 
maintenance  of  the  system.  We  need 
more  information  on  the  impacts  of  fuel 
sulfur  on  SCR.  As  discussed  above.  SCR 
units  in  service  today  are  operating  on 
fuel  ranging  from  500  to  10.000  ppmS. 
Even  if  these  systems  can  be  made  to 
operate  on  15,000  ppmS  fuel,  an 
infrastructiire  would  be  necessary  to 
ensure  that  ships  could  refuel  with 
15,000  ppmS  fuel  at  ports  they  visit. 
Lower-sulfur  residual  fuel  is  available  in 
areas  that  provide  incentives  for  using 
such  fuel,  including  the  Baltic  Sea; 
however,  such  fuel  is  not  yet  available 
at  ports  throughout  the  United  States. 
During  the  next  few  years  we  expect  to 
develop  a  better  understanding  of  the 
availability  of  lower-sulfur  fuels  through 
the  process  related  to  designating  SOx 
Emission  Control  Areas  under  Annex 
VI.  We  also  intend  to  learn  more  about 
the  sensitivity  of  SCR  systems  to  fuel- 
sulfur  concentrations. 

Another  issue  is  the  effectiveness  of 
SCR  diu-ing  low-load  engine  operation. 
SCR  systems  available  today  are 
effective  only  over  a  narrow  range  of 
exhaust  temperatures  (generally  above 
300  °C).  The  effectiveness  of  the  SCR 
system  is  decreased  at  reduced 
temperatures  that  occur  during  engine 
operation  at  partial  loads.  Most  of  the 
engine  operation  in  and  near 
commercial  ports  and  waterways  close 
to  shore  is  likely  to  be  at  these  partial 
loads.  In  fact,  reduced-speed  zones  can 
be  as  large  as  100  miles  for  some  ports. 
Because  of  the  cubic  relationship 
between  ship  speed  and  engine  power 
required,  engines  may  operate  at  less 
than  25  percent  power  in  a  reduced- 
speed  zone.  During  this  low-load 
operation,  no  NOx  reduction  would  be 
expected,  so  SCR  would  be  less  effective 
while  operating  near  ports.  Some 
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additional  heat  to  the  SCR  unit  can  be 
gained  by  placing  the  reactor  upstream 
of  the  turbocharger;  however,  this 
temperature  increase  would  not  be  large 
at  low  loads  and  the  volume  of  the 
reactor  would  diminish  turbocharger 
response  when  the  engine  changes  load. 
The  engine  could  be  calibrated  to  have 
higher  exhaust  temperatures;  however, 
this  could  affect  durability  if  this 
calibration  also  increased  temperatures 
at  high  loads  (depending  on  the  fuel 
used).  For  an  engine  operating  on 
residual  fuel,  vanadium  in  the  fuel  can 
cause  damage  by  reacting  with  the 
valves  at  higher  temperatures.  In 
addition,  a  catalyst  that  is  formulated  to 
be  more  reactive  at  lower  temperatures 
is  also  more  sensitive  to  sulfur 
poisoning.  Any  information  that 
becomes  available  over  the  next  few 
years  would  help  us  understand  the 
potential  for  SCR  systems  to  control 
emissions  at  low  engine  loads  and 
ensure  proper  operation  in  port  areas, 
where  emission  reductions  are  most 
important.  This  will  help  ensure  that  we 
adopt  requirements  with  an  appropriate 
expectation  regarding  the  effectiveness 
of  the  anticipated  emission-control 
technologies. 

Sulfur  in  fuel  is  also  a  concern  with 
an  oxidation  catalyst  because,  under  the 
right  conditions,  sulfur  can  also  be 
oxidized  to  form  direct  sulfate  PM.  At 
higher  temperatures,  up  to  20  percent  of 
the  sulfur  could  be  converted  to  direct 
sulfate  PM  in  an  oxidation  catalyst 
compared  to  about  a  2  percent 
conversion  rate  for  a  typical  diesel 
engine  without  aftertreatment. 
Depending  on  the  precious  metals  used 
in  the  SCR  unit,  it  could  be  possible  to 
convert  some  sulfur  to  direct  sulfate  PM 
in  the  reactor  as  well.  Manufacturers 
would  have  to  design  their  exhaust 
system  (and  engine  calibration]  such 
that  temperatures  would  be  high  enough 
to  have  good  conversion  of  NO,  but  low 
enough  to  minimize  conversion  of 
sulfur  to  direct  sulfate  PM.  Direct  sulfate 
PM  emissions  could  be  reduced  by 
using  lower  sulfur  fuel  such  as 
distillate. 

SCR  systems  traditionally  have 
required  a  significant  amount  of  space 
on  a  vessel;  in  some  cases  the  SCR  unit 
is  as  large  as  the  engine  itself.  However, 
at  least  one  manufacturer  is  developing 
a  compact  system  that  uses  an  oxidation 
catalyst  upstream  of  the  reactor  to 
convert  some  NO  to  NO^,  thus  reducing 
the  reactor  size  necessary.  The  reactor 
size  is  reduced  because  the  NO2  can  be 
reduced  without  slowing  the  reduction 
of  NO.  The  catalytic  reaction  is  faster  by 
reducing  NOx  through  two  mechanisms. 
This  compact  SCR  unit  is  designed  to  fit 
into  the  space  already  used  by  the 


silencer  in  the  exhaust  system.  If 
designed  correctly,  this  could  also  be 
used  to  allow  the  SCR  unit  to  operate 
effectively  at  somewhat  lower  exhaust . 
temperatures.  The  oxidation  catalyst 
and  engine  calibration  would  need  to  be 
optimized  to  convert  NO  to  NO2  without 
signiHcant  conversion  of  sulfur  to  direct 
sulfate  PM.  NOx  reductions  of  85  to  95 
percent  have  been  demonstrated  with  an 
extraordinary  sound  attenuation  of  25  to 
35  dB{A).3o 

A  vessel  using  an  SCR  system  would 
also  require  an  additional  tank  to  store 
ammonia  (or  urea  to  form  ammonia). 
This  storage  tank  would  be  sized  based 
on  the  vessel  use,  but  could  be  large  for 
a  vessel  that  travels  long  distances  in 
U.S.  waters  between  refueling,  such  as 
between  California  and  Alaska.  Urea 
consumption  increases  operating  costs. 
If  lower  sulfur  diesel  fuel  were  required 
to  ensure  the  durability  of  the  SCR 
system  or  to  minimize  direct  sulfate  PM 
emissions,  this  lower  sulfur  fuel  would 
also  increase  operating  costs.  The 
operational  characteristics  of  ocean- 
going vessels  may  interfere  with  correct 
maintenance  of  the  SCR  system.  Ferries 
that  have  incorporated  this  technology 
do  not  run  continuously  and  therefore 
any  maintenance  necessary  can  be 
performed  during  regular  down  times. 
The  availability  of  time  for  repair  can  be 
an  issue  for  ocean-going  vessels  that 
operate  continuously  for  long  periods. 

Because  SCR  units  are  so  easily 
adjustable,  if  allowed,  ship  operators 
may  choose  to  turn  off  the  SCR  unit 
when  not  operating  near  the  U.S.  coast. 
If  they  were  to  use  this  approach,  they 
would  need  to  construct  a  bypass  in  the 
exhaust  to  prevent  deterioration  of  the 
SCR  unit  when  it  is  not  in  use.  To 
ensure  that  the  SCR  system  is  operating 
properly  within  175  nautical  miles  of 
the  U.S.  coast,  we  would  need  to 
consider  continuous  monitoring  of  NOx 
emissions  for  engines  using  SCR.  This  is 
discussed  in  more  detail  below. 

If  the  combustion  is  not  carefully 
controlled,  some  bf  the  ammonia  can 
pass  through  the  combustion  process 
and  be  emitted  as  a  pollutant.  This  is 
less  of  an  issue  for  Category  3  marine 
engines,  which  generally  operate  under 
steady-state  conditions,  than  for  other 
mobile-source  applications.  In  addition, 
in  ships  where  banks  of  engines  are 
used  to  drive  power  generators,  such  as 
cruise  ships,  the  engines  generally 
operate  under  steady-state  conditions 
near  full  load.  If  ammonia  slip  still 
occurred,  an  oxidation  catalyst  could  be 
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used  downstream  of  the  reactor  to  bum 
off  the  excess  ammonia. 

Slow-speed  marine  engines  generally 
have  even  lower  exhaust  temperatures 
than  medium-speed  engines  due  to  their 
two-stroke  design.  However,  we  are 
aware  of  four  slow-speed  Category  3 
marine  engines  that  have  been 
successfully  equipped  with  SCR  units. 
Because  of  the  low  exhaust 
temperatures,  the  SCR  unit  is  placed 
upstream  of  the  turbocharger  to  expose 
the  catalyst  to  the  maximum  exhaust 
heat.  Also,  the  catalyst  design  required 
to  operate  at  low  temperatures  is  very 
sensitive  to  sulfur.  Especially  at  the 
lower  loads,  the  catalyst  is  easily 
poisoned  by  ammonium  sulfate  that 
forms  due  to  the  sulfur  in  the  fuel.  To 
minimize  this  poisoning  on  these  four 
in-service  engines,  highway  diesel  fuel 
(0.05%  sulfur)  is  required.  In  addition, 
these  ships  operate  with  the  exhaust 
routed  through  the  SCR  unit  only  when 
they  enter  port  in  the  United  States, 
which  is  about  12  hours  of  operation 
every  2  months.  Therefore,  the  sulfur 
loading  on  the  catalyst  is  much  lower 
than  it  would  be  for  a  vessel  that 
continuously  used  the  SCR  system.  To 
prevent  damage  to  the  catalyst  due  to 
water  condensation,  this  system  needs 
to  be  warmed  up  and  cooled  down 
gradually  using  an  external  system. 
Another  issue  associated  with  the  larger 
slow-speed  engines  and  lower  exhaust 
temperatures  is  that  a  much  larger  SCR 
system  would  be  necessary  than  for  a 
vessel  using  a  smaller  medium-speed 
engine.  Size  is  an  issue  because  of  the 
limited  space  on  most  ships. 

c.  Fuel  cells.  A  third  advanced 
technology  that  may  allow  for 
significant  reduction  of  NOx  emissions 
involves  the  use  of  fuel  cells  to  power 
the  vessel  in  place  of  an  internal- 
combustion  engine.  A  fuel  cell  is  like  a 
battery,  except  where  batteries  store 
electricity,  a  fuel  cell  generates 
electricity.  The  electro-chemical 
reaction  taking  place  between  two  gases, 
hydrogen  and  oxygen,  generate  the 
electricity  from  the  fuel  cell.  The  key  to 
the  energy  generated  in  a  fuel  cell  is  that 
the  hydrogen-oxygen  reaction  can  be 
intercepted  to  capture  small  amounts  of 
electricity.  The  byproduct  of  this 
reaction  is  the  formation  of  water. 
Current  challenges  include  the  storage 
or  formation  of  hydrogen  for  use  in  the 
fuel  cell  and  cost  of  the  catalyst  used 
within  the  fuel  cell. 

Recently,  several  efforts  to  apply  fuel 
cells  to  marine  applications  have  been 
conducted.  These  include  grants  from 
the  Office  of  Naval  Research  and  the 
U.S.  Navy.  The  Office  of  Naval  Research 
initiated  a  three-phase  advanced 
development  program  to  evaluate  fuel 
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cell  technology  for  ship  service  power 
requirements  for  surface  combatants  in 
1997.  In  early  2000.  the  U.S.  Navy 
sponsored  an  effort  to  continue  the 
development  of  the  mohen  carbonate 
fuel  cell  for  marine  use.  The  Society  of 
Naval  Architects  and  Marine  Engineers 
released  the  technical  report  "An 
Evaluation  of  Fuel  Cells  for  Commercial 
Ship  Applications."  The  report 
examines  fuel  cells  for  application  in 
commercial  ships  of  all  types  for 
electricity  generation  for  ship  services 
and  for  propulsion. 

Fuel  cell  research  is  currently 
supported  by  several  sources  including 
the  U.S.  Maritime  Administration 
(MARAD)  and  the  state  of  California's 
Fuel  Cell  Partnership.  MARAD's 
Division  of  Advanced  Technology  has 
also  included  the  topic  of  fuel  cells  as 
a  low  air  emission  technology  that 
should  be  demonstrated.  California's 
Fuel  Cell  Partnership  seeks  to  achieve 
four  main  goals  which  include  (1) 
demonstrate  vehicle  technology  by 
operating  and  testing  the  vehicles  under 
real-world  conditions  in  California;  (2) 
demonstrate  the  viability  of  alternative 
fuel  infrastructine  technology,  including 
hydrogen  and  methanol  stations;  (3) 
explore  the  path  to  commercialization, 
from  identifying  potential  problems  to 
developing  solutions;  and  (4)  increase 
public  awareness  and  enhance  opinion 
about  fuel  cell  electric  vehicles, 
preparing  the  market  for 
commercialization.  At  this  time,  we 
consider  fuel  cell  technology  still  be  in 
the  early  stages  of  development. 
Because  a  mature  fuel  cell  system  could 
have  significant  environmental  benefits, 
we  will  consider  fuel  cells  in  the  future 
rulemaking. 

4.  Will  the  biternational  Community 
Also  Consider  More  Stringent 
Standards? 

At  the  time  the  Armex  VI  NOx  limits 
were  adopted  in  September  1997. 
several  Member  States  expressed 
concern  that  the  NOx  limits  were  not 
stringent  enough  and  would  not  result 
in  the  emission  reductions  they  were 
intended  to  achieve.  Due  to  the  efforts 
of  these  Member  States,  the  Conference 
of  the  Parties  adopted  a  resolution  that 
provides  for  review  of  the  emission 
limits  with  the  ^im  of  adopting  more 
stringent  limits,  taking  into  account  the 
adverse  effects  of  such  emissions  on  the 
environment  and  any  technological 
developments  in  marine  engines.  This 
review  is  to  occur  at  a  minimiun  of  five- 
year  intervals  after  entry  into  force  of 
the  Annex,  with  amended  NOx  limits  to 
reflect  more  stringent  controls  if 
appropriate. 


In  March  2000,  the  United  States 
requested  the  Marine  Environment 
Protection  Committee  (MEPC)  to  begin 
consideration  of  more  stringent 
emission  limits  for  marine  diesel 
engines.31  EPA's  analysis  of  emission- 
control  technology  for  our  1999 
rulemaking  indicated  that  more 
stringent  standards  are  feasible  for  all 
Category  1  and  Category  2  marine  diesel 
engines.  Engine  raanufactxu-ers  were 
also  beginning  to  apply  these  emission- 
control  strategies  to  Category  3  marine 
diesel  engines,  as  well  as  more 
advanced  strategies  such  as  water 
emulsification  and  selective  catalytic 
reduction.  Reflecting  the  potential 
emission  reductions  that  could  be 
obtained  fi:om  applying  these  strategies 
to  all  marine  diesel  engines,  the  United 
States  recommended  Armex  VI  Tier  2 
NOx  limits  be  set  at  25  to  30  percent 
below  the  existing  Aimex  VI  NOx  limits 
for  all  engines  subject  to  the  regulation 
(engines  above  130  kW),  to  go  into  effect 
in  2007.  This  would  allow  a  seven-year 
period  of  stability  for  the  Aimex  VI  NOx 
limits,  permit  engine  manufacturers  to 
adjust  their  engine  designs  to  include 
new  emission-control  technologies,  and 
allow  manufacturers  of  marine  diesel 
engines  at  or  ^bove  30  liters  per  cylinder 
to  develop  emission-control  strategies 
for  those  large  engines.  This 
recommendation  was  discussed  at  the 
44th  session  of  the  MEPC  (London. 
March  3-16,  2000),  but  the  committee 
took  no  action. 

The  United  States  will  continue  to 
promote  more  stringent  staiuiards  at 
IMO  and  encourage  MEPC  to  adopt  a 
second  tier  of  emission  limits  that  will 
reflect  available  technology  and  reduce 
the  impact  of  marine  diesel  engines  on 
the  world's  air  quality.  Technology  has 
continued  to  advance  since  we  made 
oiu-  request  for  review  in  2000.  EPA  now 
believes  that  Member  States  of  the  iMO 
should  consider  further  reductions  of 
significantly  more  than  30  percent  from 
the  NOx  limits  ciurently  stipulated 
under  Regulation  13  of  the  Aimex,  to  be 
applicable  to  engines  installed  on 
vessels  constructed  on  or  after  a  date  to 
be  determined.  Consideration  should  be 
given  to  use  of  emission-control  systems 
that  include  a  combination  of  optimized 
in-cylinder  controls  and  advanced 
technologies  such  as  selective  catalytic 
reduction  and  water-based  control 
technologies. 


B.  Fuel  Controls 

The  majority  of  Category  3  engines  are 
designed  to  run  on  residual  fuel.  This 
fuel  is  made  from  the  very  end  products 
of  the  oil  refining  process,  formulated 
from  residues  remaining  after  the 
primary  distilling  stages  of  the  refining 
process.  It  has  higher  contents  of  ash, 
metals,  and  nitrogen  that  may  increase 
emissions  of  exhaust  pollutants. 
Residual  fuel  also  has  sulfur  content  up 
to  45.000  ppm;  the  global  average  sulfur 
concentration  is  currently  about  27.000 
ppm.  though  fuel  sold  in  the  United 
States  has  sulfur  levels  somewhat  above 
the  average.  3^  Operating  on  fuels  with 
such  high  sulfur  contents  results  in  high 
SOx  and  direct  sulfate  PM  emissions. 

Using  a  residual  fuel  with  a  lower 
sulfur  content  would  reduce  the  fraction 
of  PM  emissions  from  ash  and  metals. 
Using  distillate  fuel  instead  of  residual 
fuel  could  result  in  even  lower 
emissions.  The  simpler  molecular 
structine  of  distillate  fuel  may  result  in 
more  complete  combustion  with 
reduced  levels  of  carbonaceous  PM. 
Operation  on  distillate  fuel  would  also 
reduce  NOx  emissions  because  distillate 
fuel  generally  contains  less  nitrogen  and 
has  better  ignition  qualities.  In  general, 
,  engines  that  are  designed  to  operate  on 
residual  fuel  are  capable  of  operating  on 
distillate  fuel.  For  example,  if  the  engine 
is  to  be  shut  down  for  maintenance, 
distillate  fuel  is  often  used  to  flush  out 
the  fuel  system.  However,  there  are 
several  complications  associated  with 
using  distillate  fuel  to  reduce  emissions. 
Switching  to  distillate  fuel  requires  20 
to  60  minutes,  depending  on  how 
slowly  the  operator  wants  to  cool  the 
fuel  temperatures.  According  to  engine 
manufacturers,  switching  from  a  heated 
residual  fuel  to  an  unheated  distillate 
fuel  too  quickly  could  cause  damage  to 
fuel  pumps.  There  could  also  be  fuel 
pump  durability  problems  if  the  engine 
is  operated  on  distillate  fuel  for  more 
than  a  few  days.  For  continued 
operation  on  distillate,  ships  would 
need  to  have  separate  (or  modified) 
pumps  and  lines.  In  addition, 
modification  to  the  fuel  tanks  may  be 
necessary  to  ensure  sufficient  capacity 
for  lower-sulfur  fuel. 

1.  Is  EPA  Adopting  Fuel  Requirements?  • 

In  om-  proposal,  we  requested 
conmient  on  whether  we  should  set 
standards  for  the  fuel  that  ships  use  and, 
if  so.  what  form  the  standards  should 
take.  After  reviewing  the  comments  and 


"  MEPC  44/11/7,  Prevention  of  Pollution  from 
Ships.  Revision  of  the  NOx  Technical  Code.  Tier  2 
Emission  Limits  for  Marine  Diesel  Engines  at  or 
Above  130  kW,  submitted  by  the  United  States. 
This  document  is  available  at  Docket  A-2001-1 1 , 
Document  No.  n-A-16. 


32  Sulphur  Monitoring  2002.  Report  to  Marine 
Environmental  Protection  Committee.  47th  Session. 
MEPC  47/INF.2,  August  28.  2001.  A  copy  of  this 
document  can  be  found  in  Docket  A-2001-11, 
Document  No.  II-E-9. 


9768    •  Federal  Register /Vol.  68.  No.  40 /Friday,  February  28.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68.  No.  40 /Friday.  February  28,  2003 /Rules  and  Regulations 9769 


other  information,  we  have  decided  not 
to  set  fuel-based  regulations  at  this  time. 
We  remain  concerned  that  regulating 
fuel  sold  in  the  United  States  would  not 
necessarily  ensure  that  distillate  fueP 
was  used  in  U.S.  waters.  It  is  not  clear 
imder  the  Clean  Air  Act  whether  we  can 
set  standards  for  more  than  the  fuel  sold 
in  the  United  States.  If  so,  then  a  fuel 
sulfur  standard  would  be  unlikely  to 
have  a  significant  impact  on  emissions 
because  ships  may  choose  to  refuel 
before  entering  or  after  leaving  the 
United  States. 

However,  as  we  noted  in  our 
proposal.  Regulation  14  of  MARPOL 
Annex  VI  allows  areas  in  need  of  SOx 
emission  reductions  to  petition  to  be 
designated  as  SOx  Emission  Control 
Areas.  After  the  Annex  goes  into  force, 
ships  operating  in  these  designated 
areas  must  use  fuel  with  a  sulfur  content 
not  to  exceed  15,000  ppm  or  an  exhaust 
gas  cleaning  system  to  reduce  total 
vessel  SOx  emissions  to  6.0  g/kW-hr  or 
less.  The  United  States  may  propose 
designation  of  one  or  more  cu-eas  in  the 
future  pending  a  review  of  the  relevant 
emissions,  the  potential  benefits,  and 
the  associated  costs.  However,  if  the 
Annex  does  not  go  into  effect,  we  will 
address  this  issue  in  the  future  to  the 
extent  appropriate  under  the  Clean  Air 
Act. 

2.  What  Are  the  MARPOL  Annex  VI 
Fuel  Provisions? 

MARPOL  Annex  VI  contains 
requirements  for  fuels  used  onboard 
marine  vessels.  These  requirements, 
which  will  be  effective  if  and  when  the 
Annex  goes  into  force,  consist  of  two 
parts.. First,  Annex  VI  specifies  that  the 
sulfur  content  of  fuel  used  onboard 
ships  cannot  exceed  45,000  ppm  (4.5 
percent).  Information  gathered  in  an 
international  monitoring  program 
indicates  refiners  are  currently 
complying  with  this  requirement  and 
that  the  current  sulfur  level  of  marine 
bunker  fuels  ranges  between  5,000  and 
45.000  ppm  with  an  average  sulfur 
content  of  about  27,000  ppm.  Second, 
the  Annex  provides  a  mechanism  to 
designate  SOx  Emission  Control  Areas, 
within  which  ships  must  either  use  fuel 
with  a  sulfur  content  not  to  exceed 
15,000  ppm  or  an  exhaust -gas  cleaning 
system  or  other  technology  to  reduce 
total  vessel  SOx  emissions  (including 
both  auxiliary  and  main  propulsion 
engines)  to  6.0  kW-hr  or  less.  To  date, 
two  SOx  Emission  Control  Areas  have 
been  designated:  the  North  East  Atlantic 
(North  Sea,  Irish  Sea,  and  English 
Channel)  and  the  Baltic  Sea.  After  the 
Annex  goes  into  forces,  ships  operating 
in  these  designated  areas  must  use  fuel 
with  a  sulfur  content  not  to  exceed 


15.000  ppm  or  an  exhaust  gas  cleaning 
system  to  reduce  total  vessel  SOx 
emissions  to  6.0  g/kW-hr  or  less. 

Refiners  can  produce  lower-sulfur 
residual  fuel  fi-om  a  lower-sulfur  crude 
oil  or  they  can  put  the  fuel  through  a  de- 
sulfonation  step  in  the  refinery  process. 
They  can  also  produce  it  by  blending 
marine  distillate  fuel,  which  typically 
has  fuel  sulfur  levels  between  2,000  and 
3,000  ppm. 

3.  How  Will  SO,  Emission-Control 
Areas  Be  Designated  in  the  United 
States? 

Annex  VI  stipulates  that  any  proposal 
for  designation  of  a  SO,  Emission 
Control  Area  (SECA)  must  meet  certain 
requirements  before  it  will  be  taken 
under  consideration  by  the  Parties 
through  IMO's  Marine  Environment 
Protection  Committee  (MEPC).  The 
specific  requirements,  as  set  out  in 
Appendix  III  to  Annex  VI,  are: 

•  A  clear  delineation  of  the  area  and 
its  boundaries; 

•  A  description  of  the  land  and  sea 
areas  at  risk  from  the  impacts  of 
maritime  SO,  emissions; 

•  An  assessment  that  describes  the 
impact  of  SO,  emissions  on  terrestrial 
and  aquatic  ecosystems,  areas  of  natural 
productivity,  critical  habitats,  water 
quality,  human  health,  and  areas  of 
cultural  and  scientific  significance,  if 
applicable.  The  source  of  relevant  data 
including  methodologies  used,  shall  be  . 
identified; 

•  Relevant  information  pertaining  to 
the  meteorological  conditions  in  the 
proposed  area  of  application  and  the 
land  and  sea  areas  at  risk,  in  particular 
prevailing  wind  patterns,  or  to 
topographical,  geological, 
oceanographic.  morphological,  or  other 
conditions  that  may  lead  to  an  increased 
probability  of  higher  localized  air 
pollution  or  levels  of  acidification; 

•  The  nature  of  the  ship  traffic  in  the 
proposed  area,  including  the  patterns 
and  density  of  such  traffic;  and 

•  A  description  of  the  control 
measures  taken  by  the  proposing  Party 
or  Parties  addressing  land-based  sources 
of  SO,  emissions  affecting  the  area  at 
risk  that  are  in  place  and  operating 
concurrent  with  the  consideration  of  the 
proposal. 

Tne  Treaty  does  not  establish 
arbitrary  limits  to  the  geographic  extent 
of  the  area  to  be  designated.  Instead,  it 
stipulates  that  the  proposing  Party  or 
Parties  support  the  size  and  extent  of 
the  proposed  area  by  the  relevant 
science.  The  two  most  important  factors 
in  determining  the  offshore  boundaries 
of  the  area  are  meteorological  conditions 
in  the  proposed  area  and  how  they 
influence  emission  transport  to  areas 


ashore  and  the  volume  and  patterns  of 
maritime  traffic. 

We  plan  tp  begin  investigating 
designation  of  one  or  more  areas  in  the 
future,  including  a  review  of  the 
relevant  emissions,  the  potential 
benefits  that  could  be  attained  and  the 
associated  costs.  The  first  step  will  be  to 
identify  the  areas  we  would  like  to  be 
considered  for  SECA  designation.  Then, 
we  will  need  to  identify  data  necessary 
to  support  any  such  applications,  and 
the  organizations  (other  federal 
agencies.  State  agencies,  ports,  etc.)  who 
are  likely  to  have  that  data.  Once  we 
obtain  the  data,  we  will  use  it  to 
develop  any  such  applications.  EPA  will 
work  with  interested  states  to  consider 
whether  the  designation  of  specific  SO, 
Emission  Control  Areas  under  the 
Treaty  would  offer  significant  benefits 
to  air  quality  (including  PM). 
considering  associated  costs.  Depending 
upon  the  outcome  of  these  consultations 
and  the  analysis  of  the  relevant  vessel 
traffic  and  emissions,  the  United  States 
may  propose  designation  of  one  or  more 
areas  by  amendment  to  Regulation  14(3) 
of  Aimex  VI. 

4.  Are  There  Other  Fuel-Based  Controls 
That  May  Be  Considered? 

Additional  particulate  matter 
emission  benefits  coidd  be  achieved 
from  engines  that  use  distillate  marine 
diesel  fuel  by  controlling  the  sulfur 
content  of  that  fuel.  Distillate  marine 
diesel  fuel  is  used  in  Category  1  and 
Category  2  marine  diesel  engines,  and  is 
used  in  Category  3  marine  diesel 
engines  for  specific  purposes  such  as 
engine  maintenance  and.  sometimes,  for 
maneuvering  and  in-port  operations. 
Distillate  marine  diesel  fuel  is  similar  to 
land-based  nonroad  diesel  fuel  and 
currently  has  a  sulfur  content  in  the 
range  of  2,000  to  3,000  ppm  (0.2-0.3 
percent). 

As  noted  in  Section  I.F,  above,  the 
European  Union  is  considering  a 
requirement  for  ships  to  use  fuel  with  a 
maximum  sulfur  content  of  2,000  ppm 
while  at  port.  This  generally  means  that 
these  vessels  would  use  distillate 
marine  diesel  fuel  for  those  operations. 

In  the  United  States,  we  recently  set 
fuel  standards  applicable  to  distillate 
highway  diesel  fuel.  Today,  the  sulfur 
content  of  this  fuel  is  under  500  ppm; 
a  15-ppm  cap  will  apply  beginning  in 
2007.  We  are  currently  developing  a 
separate  rulemaking  that  will  set  limits 
for  the  sulfur  content  of  distillate  non- 
road  diesel  fuel.  Among  other  things, 
this  rule  will  address  what  level  of 
sulfur  content  would  be  appropriate  for 
'  distillate  marine  diesel  fuel. 


V.  Demonstrating  Compliance 

We  are  finalizing  many,  but  not  all  of 
the  compliance  provisions  that  we 
proposed.  As  described  earlier,  we  are 
only  finalizing  an  initial  tier  of 
standards  in  this  final  rule.  Given  the 
nature  of  these  standards,  which  are 
equivalent  to  the  internationally 
negotiated  NOx  standards,  we  are 
adopting  an  interim  compliance 
program  for  Category  3  engines  that  is 
harmonized  with  the  international 
program  to  the  maximum  extent 
possible.  This  compliance  program  will 
apply  only  for  the  initial  tier  of 
standards  in  this  final  rule. 
Nevertheless,  we  continue  to  believe 
that  additional  compliance 
requirements,  such  as  those  that  we 
proposed,  may  be  appropriate  for  later 
tiers  of  standards.  See  Section  V.F.  for 
more  information  about  the  kinds  of 
additional  compliance  provisions  that 
we  expect  to  include  for  later  standards. 
The  certification  and  compliance 
provisions  for  the  internationally 
negotiated  NOx  standards  contained  in 
MARPOL  Annex  VI  are  set  out  in  the 
Technical  Code  on  Control  of  Emission 
of  Nitrogen  Oxides  fi-om  Marine  Diesel 
Engines  (the  NOx  Technical  Code).^^ 

For  those  Category  1  and  Category  2 
engines  for  which  we  proposed  Tier  1 
emission  standards  (i.e.,  engines  over 
2.5  liters  per  cylinder),  we  proposed  to 
apply  all  the  Tier  2  requirements  for  the 
proposed  Tier  1  standards.  (Note  that 
we  established  those  Tier  2 
requirements  in  a  previous  rulemaking, 
in  which  we  set  the  Tier  2  standards.) 
After  considering  the  public  comments, 
we  are  finalizing  this  approach  with  two 
exceptions.  First,  we  allow 
manufacturers  to  use  test  data  generated 
using  the  procedures  in  the  NOx 
Technical  Code  on  an  interim  basis,  as 
described  below.  Second,  we  will  not 
require  manufacturers  to  perform 
production-line  testing  on  their  Tier  1 
engines.  Commenters  expressed 
concerns  about  the  lead  time  available 
to  meet  the  Tier  1  requirements,  and  the 
burdens  of  deviating  from  the  Aimex  VI 
requirements.  We  believe  that  these 
comments  are  particularly  relevant  to 
production-line  testing.  Given  the 
nature  of  the  Tier  1  standards  that  are 
being  finalized,  we  do  not  believe  that 
the  burdens  associated  with  starting  a 
production-line  testing  program  with 
less  than  two  years  lead  time  woidd  be 
appropriate.  We  do  not  believe  that  the 
remainder  of  the  existing  compliance 


^'  A  copy  of  the  conference  version  of  the  NOx 
Technical  Code  can  be  found  in  Docket  A-97-50, 
Document  II-B-01.  Copies  of  updated  versions  can 
be  obtained  from  the  International  Maritime 
Organization  {http://www.imo.org). 


program  for  these  engines  will  be 
particularly  burdensome  or  require 
additional  lead  time.  The  compliance 
program  that  was  promulgated 
previously  for  Tier  2  engines  is  not 
being  changed,  and  wrill  remain  in  effect 
as  specified  in  40  CFR  part  94. 

Except  as  noted,  the  remainder  of  this 
section  addresses  the  compliance 
program  for  Category  3  engines. 

.A.  Overview  of  Certification 

1.  How  Do  I  Certify  My  Engines? 

We  are  adopting  certification  and 
compliance  requirements  for  new 
Category  3  marine  engines  that  are 
similar  to  .those  already  in  place  for 
Category  1  and  Category  2  marine 
engines.  These  provisions  are  contained 
in  40  CFR  part  94  and  were  described 
in  detail  in  the  preamble  to  the  final 
nde  establishing  those  regulations  (64 
FR  73300,  December  29.  1999).  In 
general,  these  provisions  require  that  a 
manufacturer  do  the  following  things  to 
certify  engines: 

•  Divide  engines  into  groups  of 
engines  with  similar  emission 
characteristics.  These  groups  are  called 
"engine  families". 

•  Test  the  highest  emitting  engine 
configuration  within  the  family. 

■•  Determine  deterioration  rate  for 
emissions  and  apply  it  to  the  "zero- 
hour"  emission  rate.  The  deterioration 
rate  is  essentially  the  difference  between 
the  emissions  of  the  engine  when 
produced  and  the  point  at  which  it  will 
need  to  be  rebuilt. 

•  Determine  the  emission-related 
maintenance  that  will  be  necessary  to 
keep  the  engines  in  compliance  with  the 
standards. 

•  Submit  the  test  data  to  EPA  along 
with  other  information  describing  the 
engines  within  the  engine  family.  This 
submission  is  called  the  "application  for 
certification". 

The  certification  provisions  for  new 
Category  3  engines  are  discussed  more 
fully  below,  including  discussions  of 
the  differences  between  the 
requirements  the  NOx  Technical  Code 
(NTC)  and  this  final  rule. 

2.  How  Are  These  Certification 
Requirements  Different  From  Those  of 
the  NOx  Technical  Code?, 

Our  certification  process  is  similar  to 
the  NTC  pre-certification  process. 
However,  the  Clean  Air  Act  specifies 
certain  requirements  for  our 
certification  program  that  are  different 
from  the  NTC  requirements.  The  EPA 
approach  differs  from  NTC  in  three 
areas:  (1)  We  allow,  but  do  not  require 
witness  testing,  (2)  we  include  various 
provisions  to  hold  the  engine 


manufacturer  responsible  for  the 
durability  of  emission  controls  [see 
Section  V.B.5),  and  (3)  we  specify 
broader  temperature  ranges  and  allow 
manufacturers  less  discretion  in  setting, 
engine  parameters  for  testing,  with  the 
goal  of  adopting  test  procedures  that 
represent  a  wide  range  of  normal  in-use 
operation.  Note  also,  as  described  in 
Section  ni.B,  that  the  timing  of  the  new 
standards  is  based  on  the  date  of  first 
full  assembly  of  the  engine,  while  NTC 
generally  applies  the  standards  based  on 
the  start-date  of  the  manufacture  of  the 
vessel,  which  may  occiu  before  the 
engine  is  fidly  assembled. 

We  believe  the  regulations  in  this 
final  rule  are  sufficiently  consistent 
with  NTC  that  manufacturers  can  use  a 
single  harmonized  compliance  strategy 
to  certify  under  both  systems.  If 
manufacturers  have  used  good 
engineering  judgment  in  exercising  their 
discretion  for  test  parameters  under  the 
TNC,  there  will  be  littie  or  no  difference 
between  the  two  systems.  However,  we 
are  aware  that  the  short  lead  time  may 
not  allow  manufacturers  to  take 
whatever  steps  may  be  necessary  to 
address  any  potential  differences.  As  a 
result,  we  are  adopting  an  interim 
provision  in  40  CFR  94.12  to  allow 
manufactiurers  to  rely  on  test  data 
generated  under  NTC  provisions  in 
place  of  EPA  provisions  for  certifying  all 
categories  of  engines  through  the  2006 
model  year.  Beginning  with  the  2007 
model  year,  EPA  may  extend  this  waiver 
on  a  case-by-case  basis,  provided  the 
manufacturer  satisfies  EPA  that  any 
differences  between  its  appUcation  of 
the  NOx  Technical  Code  test  procediu«s 
and  the  test  procedures  contained  in 
this  rule  will  not  adversely  affect  NOx 
emission  rates.  For  the  Category  1  and 
Category  2  engines  subject  to  this  rule, 
manufacturers  will  start  certifying  to 
EPA's  Tier  2  standards  starting  in  2007. 
For  Category  3  engines,  the  standards 
don't  change  in  2007,  but  this  marks  an 
appropriate  time  to  expect 
manufactvirers  to  make  any  minor 
adjustments  that  might  be  necessary  to 
fully  comply  with  the  EPA  provisions 
for  testing  and  certification. 

The  relationship  between  our  program 
and  the  NTC  requirements  is  described 
in  more  detail  in  Section  V.D. 

3.  How  Does  a  Certificate  of  Confoijnity 
Relate  to  a  Statement  of  Voluntary 
Compliance  or  an  EIAPP? 

The  Clean  Air  Act  requires  that 
manufacturers  obtain  a  certificate  of 
conformity  before  they  introduce  a  new 
engine  into  commerce.  Once  it  goes  into 
force,  MARPOL  Annex  VI  will  require 
manufacturers  to  obtain  an  "Engine 
International  Air  Pollution  Prevention 
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Certificate"  (EIAPP).  We  anticipate  that 
engines  that  receive  an  EPA  certificate 
of  conformity  will  also  be  eligible  for  an 
Engine  International  Air  Pollution 
Prevention  Certificate,  since  the  near- 
term  emission  limits  are  the  same  as  the 
Annex  VI  NOx  limits. 

Note  that  EIAPPs  will  not  be  issued 
until  the  Annex  goes  into  force  and  can 
be  issued  only  by  the  flag-state 
Administration.  Prior  to  entry  into  force 
of  the  Annex,  and  to  encourage  vessel 
owners  to  purchase  MARPOL  Aimex  VI 
compliant  engines,  we  have  developed 
a  voluntary  certification  program.  Under 
this  program,  the  engine  manufacturer 
can  apply  for  and  obtain  a  Statement  of 
Voluntary  Compliance  to  the  MARPOL 
Annex  VI  NOx  limits.  3-«  It  is  anticipated 
that  ship  owners  will  be  able  to 
exchange  this  Statement  of  Voluntary 
Compliance  for  an  EIAPP  after  the 
Annex  enters  into  force.  If  a  shipowner 
does  not  have  a  valid  Statement  of 
Voluntary  Compliance  for  an  engine,  it 
may  be  necessary  to  recertify  the  engine 
to  obtain  an  EIAPP  after  the  Annex 
enters  into  force.  Finally,  note  that 
obtaining  an  EIAPP  in  this  way  requires 
a  Statement  of  Voluntary  Compliance 
from  EPA.  A  shipowner  with  a 
Statement  of  Voluntary  Compliance 
issued  by  another  Administration  or  by 
a  classification  society  will  have  to 
apply  for  EPA  certification  to  obtain  an 
EIAPP. 

4.  What  Are  the  Roles  of  the  Engine 
Manufacturer  and  Ship  Owner  After  the 
Engine  Is  Installed? 

Unlike  the  provisions  of  MARPOL 
Aimex  VI,  the  Clean  Air  Act  makes  the 
engine  manufactiuer  responsible  for  in- 
use  compliance  of  properly  maintained 
engines.  Manufacturers  must 
demonstrate  that  their  engines  can  meet 
emission  standards  through  the  engine's 
"useful  life"  (as  described  below,  the 
useful  life  generally  refer  to  the  first 
rebuild  cycle).  Manufacturers  are 
responsible  for  correcting  failures  that 
occur  during  that  period.  The  ship 
owner  must  ensure  that  all  proper 
maintenance  is  performed  during  the 
entire  "service  life"  of  the  engine 
(service  life  is  the  period  during  which 
the  engine  is  in  service,  including  the 
periods  after  it  has  been  rebuilt).  Under 
both  Aimex  VI  and  the  regulations 
adopted  in  this  final  rule  for  Category  3 
engines,  the  ship  owner  is  also 
responsible  for  compliance  with  the 
recordkeeping  provisions  contained  in 
the  NOx  Technical  Code.  EPA  and  Coast 
Guard  will  work  together  to  develop 


''*  Information  on  how  to  obtain  a  Statement  of 
Voluntary  Compliance  can  be  found  on  our  Web 
site  http://www.epa.gov/otaq/marine.htm. 


procedures  to  verify  onboard 
performance  of  Annex  VI  requirements, 
as  Coast  Guard  has  general  authority  to 
carry  out  such  procedures  on  vessels. 

While  this  final  rule  does  not  require 
operators  or  owners  of  Category  1  or 
Category  2  engines  to  comply  with  the 
recordkeeping  provisions  contained  in 
the  NOx  Technical  Code,  we  believe 
operators  will  generally  choose  to 
comply  with  these  Annex  VI 
recordkeeping  requirements  anyway,  for 
three  reasons.  Most  importantly,  once 
Aimex  VI  is  ratified,  compliance  with 
these  recordkeeping  provisions  will  be 
required  for  U.S.  ships  that  go  overseas. 
Also,  full  compliance  with  the 
maintenance  logging  requirements 
under  Annex  VI  would  be  a  simple  way 
to  show  that  an  operator  is  not 
tampering  with  the  engine.  Finally, 
manufacturers  often  condition  warranty 
coverage  to  some  degree  on  proper 
maintenance  of  the  engine.  Thus,  having 
the  Annex  VI  log  would  facilitate 
warranty  claims. 

B.  Other  Certification  and  Compliance 
Issues 

1.  How  Are  Engine  Families  Defined? 

Engine  grouping  for  the  purpose  of 
certification  is  accomplished  through 
the  application  of  an  "engine  family" 
definition.  Engines  expected  to  have 
similar  emission  characteristics 
throughout  their  useful  life  are 
classified  in  the  same  engine  family.  As 
a  default,  we  are  defining  engine 
families  consistent  with  Annex  VI. 
However,  to  provide  for  administrative 
flexibility,  we  may  separate  engines 
normally  grouped  together  or  combine 
engines  normally  grouped  separately, 
based  upon  a  manufacturer's  request, 
substantiated  with  an  evaluation  of 
emission  characteristics  over  the 
engine's  useful  life.  It  is  worth  noting 
that  we  are  not  adopting  the  Annex  VI 
definition  of  "engine  groups".  Under 
Annex  VI,  manufacturers  can  choose  to 
certify  their  engines  under  a  more 
narrowly  defined  engine  group  than  an 
engine  family.  Annex  VI  allows  more  in- 
use  adjustment  of  these  engine  group- 
certified  engines. 

2.  Which  Engines  Are  Selected  for 
Testing? 

Manufacturers  must  select  the 
highest-emitting  engine  (i.e.,  "worst- 
case"  engine)  in  a  family  for 
certification  testing.  This  is  consistent 
with  the  NTC  requirements.  In  making 
that  determination,  the  manufact\irer 
must  use  good  engineering  judgment 
(considering,  for  example,  all  engine 
configurations  and  power  ratings  within 
the  engine  family  and  the  range  of 


installation  options  allowed).  By 
requiring  the  worst-case  engine  to  be 
tested,  we  are  assured  that  all  engines 
within  the  engine  family  are  complying 
with  emission  standards  for  the  smallest 
number  of  test  engines.  If  manufactiirers 
believe  that  the  engine  family  is 
grouped  too  broadly,  they  may  request 
separating  engines  with  dissimilar 
calibrations  (based  on  an  evaluation  of 
emission  characteristics  over  the 
engine's  useful  life)  into  separate  engine 
femilies. 

For  these  large  marine  engines, 
conventional  emission  testing  on  a 
dynamometer  becomes  more  difficult. 
Often  the  engine  mock-ups  that  are  used 
for  the  development  of  these  engines 
use  a  single  block  for  many  years,  while 
the  power  assemblies  are  changed  out. 
For  Category  3  engines,  certification 
tests  may  be  performed  on  these  engine 
mock-ups,  as  long  as  their  configuration 
is  the  same  as  that  of  the  production 
engines.  In  addition,  manufacturers  may 
conduct  single-cylinder  tests,  since  this 
should  give  the  same  brake-specific 
emission  results  as  a  full  engine  test,  as 
long  as  each  cylinder  in  an  engine  is 
equivalent  in  all  material  respects. 

Manufactiuers  must  allow  EPA  to 
perform  confirmatory  testing  using  their 
certification  engines.  In  other  rules,  we 
have  required  manufacturers  to  provide 
us  with  actual  engines  for  our 
confirmatory  testing  program.  However, 
this  would  be  impractical  for  Category 
3  engines  because  of  their  size  and  cost. 
Thus,  confirmatory  testing  of  Category  3 
engines  would  most  likely  require  the 
manufacturer  to  test  a  specific  engine 
model  according  to  our  specifications. 
For  example,  we  might  require  that  an 
engine  be  retested  in  our  presence  or 
tested  with  specific  settings  for 
adjustable  parameters. 

3.  How  Does  EPA  Treat  Adjustable 
Parameters? 

Diesel  engines  are  often  designed  with 
adjustable  components.  For  example,  it 
is  common  to  be  able  to  adjust  the  fuel 
injection  timing  of  an  engine.  EPA  has 
historically  required  that  these 
important  adjustable  parameters  be 
physically  limited  to  the  range  over 
which  an  engine  would  comply  with  the 
standards.  Thus,  while  an  uncontrolled 
diesel  engine  would  typically  have  a 
broad  (or  even  unlimited)  range  of 
adjustability,  EPA-certified  engines  have 
a  very  narrow  range  of  adjustability. 
Typically,  this  narrow  range  is  enforced 
through  physical  stops  on  the  adjustable 
parts.  In  some  cases,  manufacturers  seal 
a  component  after  final  assembly  to 
prevent  any  adjustment  in  use. 
Disabling  physical  stops,  breaking  seals, 
or  otherwise  adjusting  an  engine  outside 


of  the  certified  range  is  considered 
tampering  with  the  emission  controls, 
and  is  a  violation  of  section  203(a)  of  the 
Clean  Air  Act. 

For  marine  engines,  broad 
adjustability  allows  engines  to  be 
adjusted  for  maximum  efficiency  when 
used  in  a  particular  application.  This 
practice  simplifies  marine  diesel  engine 
production,  since  the  same  basic  engine 
can  be  used  in  many  applications. 
While  we  recognize  the  need  for  this 
practice,  we  are  also  concerned  that  the 
engine  meet  the  proposed  emission 
limits  throughout  the  range  of 
adjustment.  Therefore,  the  Agency  has 
established  provisions  for  Category  2 
engines  to  allow  manufacturers  to 
specify  in  their  applications  for 
certification  the  range  of  adjustment  for 
these  components  across  which  the 
engine  is  certified  to  comply  with  the 
applicable  emission  standards,  and 
demonstrate  compliance  only  across 
that  range.  We  will  also  allow  such 
adjustments  for  Category  3  engines. 
Practically,  this  requirement  means  that 
a  manufacturer  would  specify  different 
fuel  injection  timing  calibrations  for 
different  conditions.  These  different 
calibrations  would  be  designed  to 
account  for  differences  in  fuel  quality, 
which  can  be  very  significant  for 
Category  3  engines.  Operators  would 
then  be  prohibited  by  the  anti-tampering 
provisions  from  adjusting  engines  to  a 
calibration  different  fixim  the  calibration 
specified  by  the  manufacturer.  The 
operators  have  to  maintain  records 
onboard  the  vessel  demonstrating 
compliance,  and  must  submit  these 
records  to  EPA  upon  request.  NTC  also 
allows  engines  to  be  adjusted  in  use, 
and  requires  the  engine  manufacturer  to 
include  a  description  of  the  allowable 
adjustments  in  the  Technical  File  for  the 
engine. 

4.  How  Must  Engines  Be  Labeled? 

Each  new  engine  must  have  a 
permanent  emission  label  on  the  engine 
block  or  on  some  other  part  of  the 
engine  that  is  not  normally  replaced 
during  maintenance  or  rebuild.  This 
label  must  include  specific  emission- 
related  information  such  as  engine 
family  name,  model  year,  and  basic 
maintenance  specifications.  The 
inclusion  of  this  information  on  the 
label  is  in  addition  to  the  recordkeeping 
requirements  specified  in  the  NOx 
Technical  Code. 

5.  How  Does  EPA  Ensure  Durable 
Emission  Controls? 

To  achieve  the  full  benefit  of  the 
emission  standards,  we  need  to  ensure 
that  manufacturers  design  and  build 
their  engines  with  durable  emission 


controls.  It  is  also  necessary  to 
encourage  the  proper  maintenance  and 
repair  of  engines  tiuoughout  their 
lifetime.  The  goal  is  for  engines  to 
maintain  good  emissioYi  performance 
throughout  their  in-use  operation. 
Therefore,  we  believe  it  is  necessary  to 
adopt  measures  to  address  concerns 
about  possible  in-use  emission 
performance  degradation.  The  durability 
provisions  described  in  the  following 
sections  are  intended  to  help  ensure  that 
engines  are  still  meeting  applicable 
standards  when  operated  in  use.  Most  of 
these  provisions  are  carried  over  from 
our  program  for  smaller  marine  diesel 
engines. 

"The  most  fundamental  issue  related  to 
durability  is  the  concept  of  useful  life. 
The  Clean  Air  Act  specifies  that  useful 
life  is  the  period  diuing  which  an 
engine  is  required  to  meet  the  emission 
standards.  For  Category  3  marine 
engines  subject  to  our  standards,  the 
useful  life  is  the  period  during  which  an 
engine  is  expected  to  be  properly 
functioning  with  respect  to  reliability 
and  fuel  consumption  without  being 
rebuilt.  For  engines  that  are  rebuilt 
completely  at  one  time,  the  usefid  life 
would  be  the  expected  period  between 
original  manufacture  and  the  first 
engine  rebuild.  For  engines  that  are 
maintained  by  replacing  individual 
power  assemblies,  the  useful  life  would 
be  the  expected  period  between  original 
manufacture  and  the  point  at  which  the 
last  power  assembly  is  replaced.  We 
expect  that  this  period  will  vary  to  some 
degree  among  engine  models. 
Manufacturers  must  therefore  specify 
the  useful  life  for  their  engines  at  the 
time  of  certification.  The  specified 
useful  life  is  subject  to  EPA  approval 
and  may  not  be  less  than  3  years  or 
10,000  hours  of  operation  (based  on 
total  engine  operation,  not  just 
operation  in  or  near  U.S.  waters).  This 
specification  does  not  limit  in-use 
operation.  Rather  it  gives  the 
manufacturer  direction  for  addressing 
emission  deterioration  by  defining  the 
period  during  which  the  manufacturer 
must  demonstrate  to  EPA  that  the 
engine  will  meet  the  standards.  The 
useful  life  period  may  also  not  be  less 
than  any  mechanical  warranty  that  the 
manufacturer  offers  for  the  engine. 

These  minimum  useful  life  values  are 
lower  than  the  minimum  values  for 
Category  2  engines  due  to  the  effect  of 
using  residual  fuel,  which  generally  has 
much  higher  sulfur  levels  than  distillate 
fuels.  The  high  sulfur  levels  create  a 
more  corrosive  environment  within  the 
combustion  chamber,  which  decreases 
durability.  The  period  of  years  (three 
years)  is  also  affected  by  the  higher 
usage  rate  in  terms  of  hours  per  year. 


6.  What  Are  the  Manufacturer's 
Responsibilities  for  the  Emission 
Warranty  and  Defect  Reporting? 

Tied  to  the  useful  life  is  the  minimum 
period  for  the  emission  warranty 
required  under  section  207(a)  of  the 
Clean  Air  Act.  We  believe  it  is 
important  to  ensure  that  the  engine 
manufacturer  has  designed  and  built  the 
engine  to  ensure  that  it  will  comply 
with  the  emission  standards  throughout 
its  useful  life,  as  long  as  it  is  properly 
maintained.  We  therefore  specify  that 
the  period  for  the  emission  warranty  is 
equal  to  the  useful  life  period  (e.g., 
10,000  hoiu-s  or  3  years).  The  engine 
manufacturer  is  responsible  for  any 
emission-related  repairs  to  any  properly 
maintained  and  properly  used  engine 
that  fails  to  meets  the  standard  in  use 
during  the  warranty  period.  Engine 
operators  are  responsible  to  repair  any 
engines  that  fail  to  meet  the  standards 
because  of  improper  maintenance 
during  the  service  life  of  the  engine. 

We  are  also  adopting  defect-reporting 
requirements.  These  provisions  require 
Category  3  engine  manufacturers  to 
reporf  to  us  whenever  a  specific 
emission-related  defect  occurs  in  two  or 
more  engines  (or  two  or  more  cylinders 
within  the  same  engine).  We  generally 
expect  manufacturers  to  identify  defects 
as  part  of  their  normal  warranty  process. 
The  manufacturer  must,  however,  report 
all  defects,  without  regard  to  how  they 
were  identified.  Note  that  the  defect 
reporting  requirements  do  not  expressly 
require  the  manufacturer  to  collect  new 
information.  However  if  their  practice 
for  safety  and  production  defects  is  to 
collect  new  information  or  conduct 
investigations,  then  they  must  do  so 
with  respect  to  emission-related  defects 
under  this  regulation.  Manufacturers 
must  also  track  and  report  information 
they  obtain  through  normal  business 
practice. 

7.  What  Are  Deterioration  Factors? 

To  further  ensure  that  the  emission 
standards  are  met  in  use,  we  require 
manufacturers  to  apply  a  deterioration 
factor  (DF)  to  engines  to  evaluate 
emission-control  performance 
throughout  the  useful  life.  The 
emissions  fixjm  new  engines  are 
mathematically  adjusted  using  the  DF  to 
account  for  potential  deterioration  in 
emissions  due  to  aging  of  emission- 
control  technologies  or  devices.  The 
resulting  emission  level  is  intended  to 
represent  the  expected  emissions  at  the 
end  of  the  useful  life  period  for  a 
properly  maintained  engine.  We  believe 
the  effectiveness  of  some  emission- 
control  technologies,  such  as 
aftertreatment,  sophisticated  fuel-  . 
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delivery  controls,  and  some  cooling 
systems,  can  decline  as  these  systems 
age.  The  DP  is  applied  to  the 
certiHcation  emission  test  data  to 
represent  emissions  at  the  end  of  the 
usehil  life  of  the  engine.  We  are 
proposing  that  marine  diesel  engine  DFs 
be  determined  by  engine  manufacturers 
in  accordance  with  good  engineering 
practices.  This  is  more  flexible  than 
some  more  prescriptive  approaches  that 
are  required  for  other  program.  The  DFs, 
however,  are  subject  to  EPA  approval 
and  must  be  consistent  with  in-use  test 
data.  Manufacturers  must  calculate  DF 
values  based  on  the  worst-case  engine 
configuration  offered  within  the  engine 
family. 

It  is  not  our  intent  to  require  a  great 
deal  of  data  gathering  on  engines  that 
use  established  technology  for  which 
the  manufacturers  have  the  experience 
to  develop  appropriate  DFs.  New  DF 
testing  may  not  be  needed  where 
sufficient  data  already  exists.  However, 
we  are  applying  the  DF  requirement  to 
all  engines  so  "we  can  be  sure  that 
reasonable  methods  are  being  used  to 
determine  the  capability  of  engines  to 
meet  standards  throughout  their  useful 
lives.  Consistent  with  other  programs, 
we  allow  manufacturers  the  flexibility 
of  using  durability  emission  data  from  a 
single  engine  for  other  engine  families 
that  are  being  certified  to  the  same 
standards. 

DFs  are  calculated  as  an  additive 
value  (i.e.,  the  arithmetic  difference 
between  the  emission  level  at  full  useful 
life  and  the  emission  level  at  the  test 
point)  for  engines  without  exhaust 
aftertreatment  devices.  In  contrast,  DFs 
are  calculated  as  a  multiplicative  value 
[i.e.,  the  ratio  of  the  emission  level  at 
full  useful  life  to  the  emission  level  at 
the  test  point)  for  engines  using  exhaust 
aftertreatment  devices.  This  is 
consistent  with  the  DF  requirements 
applicable  to  other  diesel  engines,  based 
on  observed  patterns  of  emission 
deterioration.  Given  the  type  of 
emission  controls  projected  to  be  used 
to  meet  the  near-term  standards 
(calibration  changes  and  combustion 
chamber  redesign,  but  not 
aftertreatment),  it  is  possible  that  NOx 
emissions  may  actually  decrease  with 
time  as  the  piston  rings  and  cylinder 
liners  wear  (thereby  reducing  peak 
pressures).  In  such  cases,  manufacturers 
would  not  be  allowed  to  use  a  negative 
DF,  and  would  instead  be  required  to 
use  a  DF  of  zero. 

One  of  the  reasons  we  are  adopting  a 
very  flexible  DF  program  for  this 
rulemaking  is  that  we  do  not  expect 
deterioration  to  be  a  major  problem  for 
these  engines.  Our  history  with  in- 
cylinder  NOx  control  suggests  that 


engine-out  NOx  emissions  are  relatively 
stable  over  time.  If  we  eventually  adopt 
an  aftertreatment-forcing  standard  or  a 
standard  for  PM,  we  would  likely 
consider  more  specific  requirements  for 
calculating  DFs.  For  example,  it  might 
be  appropriate  to  apply  to  these  engines 
the  more  specific  DF  provisions  that 
have  been  developed  for  heavy-duty 
highway  engines  (40  CFR  86.004-26). 

8.  What  Requirements  Apply  to  In-Use 
Maintenance? 

In  previous  rules,  we  have  required 
manufactiu«rs  to  furnish  the  ultimate 
purchaser  of  each  new  nonroad  engine 
with  written  instructions  for  the 
maintenance  needed  to  ensure  proper 
functioning  of  the  emission-control 
system.  (Generally,  manufacturers 
require  the  owners  to  perform  this 
maintenance  as  a  condition  of  their 
emission  warranties.)  If  such  required 
maintenance  is  not  performed  by  the 
engine  operator,  then  in-use  emission 
deterioration  can  result.  We  therefore 
require  operators  of  vessels  with 
Category  3  to  perform  the  emission- 
related  maintenance  specified  by  the 
manufacturer,  which  we  approve  as  part 
of  the  application  for  certification.  This 
provision  is  comparable  to  our 
requirement  for  railroads  to  perform 
emission-related  maintenance  for 
locomotives  (40  CFR  92.1004).  In  that 
approach,  locomotive  owners  who  fail 
to  properly  maintain  a  locomotive  are 
subject  to  civil  penalties  for  tampering. 
For  marine  engines,  we  consider 
rebuilding  engines  and  power 
assemblies  to  be  a  part  of  emission- 
related  maintenance.  We  believe  these 
requirements  are  generally  consistent  in 
practice  with  the  provisions  specified 
for  ship  operators  in  Technical  File 
required  by  the  NOx  Technical  Code. 

Unlike  our  regulation  for  smaller 
marine  engines,  we  are  not  adopting 
minimum  allowable  maintenance 
intervals  for  Category  3  marine  diesel 
engines.  This  is  also  consistent  with  our 
approach  for  locomotives.  In  both  cases, 
we  believe  the  engine  manufacturers, 
allowing  for  input  from  the  engine 
owner,  can  assess  what  should  be  the 
specific  maintenance  schedules  before 
completing  the  sale  of  the  engine.  The 
engine  manufacturer  will  then  provide 
those  specific  maintenance  instructions 
to  the  ship  operator  or  owner  as  part  of 
the  required  maintenance  information. 

9.  What  Requirements  Apply  to 
Rebuilding  Engines? 

We  are  adopting  in-use  maintenance 
provisions  that  require  operators  to 
properly  perform  emission-related 
maintenance  throughout  the  service  life 
of  the  engine.  This  also  applies 


whenever  an  engine  or  engine 
subsystem  is  rebuilt.  In  general,  we 
require  that  all  rebuilds  return  the 
engine  to  its  original  certified  condition. 
We  consider  failure  to  rebuild  an  engine 
to  its  original  certified  condition  to  be 
tampering  with  the  emission  controls. 
We  believe  these  maintenance  and 
rebuild  provisions  address  the  vast 
majority  of  in-use  servicing  of  these 
engines. 

10.  What  Are  the  Prohibited  Acts  and 
Related  Requirements? 

We  are  regulating  Category  3  engines 
under  40  CFR  part  94.  This  means  that 
we  are  extending  the  general 
compliance  provisions  for  smaller 
marine  engines  to  Category  3  marine 
engines.  These  include  the  general 
prohibition  against  introducing  an 
imcertified  engine  into  commerce,  as 
well  as  the  tampering  and  defeat-device 
prohibitions.  Thpse  prohibitions  are 
listed  in  40  CFR  94.1103.  As  discussed 
above,  certain  prohibitions  applying  to 
ship  owners  and  ship  operators  are  also 
described  in  this  section. 

11.  What  General  Exemptions  Apply? 

We  are  applying  the  exemiJtions  for 
smaller  marine  engines  to  Category  3 
marine  engines.  These  include,  for 
example,  exemptions  for  the  purpose  of 
national  security  and  exemptions  for 
engines  built  in  the  United  States  for 
export  to  other  countries.  These 
exemptions,  described  in  40  CFR  part 
94,  subpart  J,  typically  exempt  the 
engines  from  emission  standards  and 
other  requirements,  but  require  the 
manufacturer  to  keep  records  and  label 
exempted  engines. 

12.  What  Regulations  Apply  for 
Imported  Engines? 

We  are  extending  the  current 
importation  provisions  found  in  40  CFR 
part  94  for  smaller  marine  engines  to 
Category'  3  marine  engines.  Imported 
engines  are  generally  subject  to  the  same 
requirements,  based  on  their  date  of 
original  manufacture.  The  existing 
provisions  for  smaller  engines  include 
permanent  and  temporary  exemptions 
from  this  requirement. 

13.  What  Are  a  Manufacturer's  Recall 
Responsibilities? 

Section  207(c)(1)  of  the  Act  specifies 
that  manufacturers  must  recall  and 
repair  in-use  engines  if  we  determine 
that  a  substantial  number  of  them  do  not 
comply  with  the  regulations  in  use.  We 
are  proposing  to  apply  the  existing 
provisions  for  smaller  marine  engines  to 
Category  3  marine  engines.  These 
provisions  are  described  in  40  CFR  part 
94,  subpart  H. 


14.  What  Responsibilities  Apply  to  Ship 
Owners  and  Operators? 

In  this  final  rule  we  are  requiring  ship 
owners  and  operators  to  maintain  all 
records  of  maintenance,  repair,  and 
adjustment  of  the  ship's  engines  as  it 
relates  to  emission-control  performance. 
We  believe  these  records  currently  are 
kept  by  most  ship  operators  as  part  of 
normal  recordkeeping  associated  with 
engines  of  this  magnitude,  initial 
investment,  emd  cost  of  operation.  These 
records  would  be  essential  for  both  the 
ship  operator  and  the  Administration  to 
determine  compliance  with  the 
applicable  requirements.  This  is 
especially  important  for  Category  3 
marine  engines,  because  operators  need 
to  be  able  to  make  adjustments  that 
significantly  affect  the  engine's  ability  to 
control  emissions.  These  records  must 
be  maintained  on-board  the  vessel  and 
be  provided  to  EPA  upon  request.  It  is 
a  separate  violation  of  the  record 
keeping  and  submission  requirements  to 
fail  to  meet  the  requirements  with 
respect  to  each  required  submission  or 
record.  Penalties  are  assessed  for  each 
day  of  each  such  violation. 

In  order  to  maintciin  the  proper' 
emission-control  performance  of  the 
engine,  the  ship  owner  and  operator  are 
responsible  for  maintaining  all 
adjustable  parameters  within  the 
certified  ranges  specified  by  the  engine 
manufactvuer,  and  for  ensuring  that  the 
engine  is  rebuilt  pursuant  to  the 
regulatory  requirements.  The 
regulations  establish  that  any 
adjustment  outside  the  range  specified 
by  the  manufacturer  for  proper 
emission-control  performance 
constitutes  a  violation  of  the  regulations 
and  the  Clean  Air  Act.  Additionally,  the 
regulations  require  the  ship  owner  and 
operator  to  correct  any  noncompliance 
within  a  two-hour  period.  Failure  to 
correct  the  noncompliance  within  a 
two-hour  period  is  a  violation  of  the 
regulations,  with  each  two-hour  period 
considered  a  separate  violation.  "These 
provisions,  like  the  other  maintenance- 
related  provisions,  are  intended  to 
ensurl  diat  owners  and  operators 
perform  adjustments  properly  to  avoid 
the  significant  increase  in  emissions 
associated  with  improper  adjustments. 
In  effect,  the  timely  correction  of  the 
improperly  adjusted  parameter  is 
considered  a  required  maintenance 
event,  and  failiu-e  to  properly  perform 
this  required  maintenance  is  considered 
tampering.  Given  the  significant 
emission  increases  that  can  occur  with 
improper  adjustments,  the  reasonable 
time  needed  to  correct  an  improper 
adjustment,  and  the  need  for  an 
effective  deterrent,  the  regulations 


establish  a  reciuring  two-hour  period  as 
the  appropriate  requirement. 

As  a  minimum  measure  of 
compliance,  the  ship  owner  is  required 
to  comply  with  certain  basic 
recordkeeping,  as  described  above,  and 
to  review  those  records  periodically  to 
ensure  compliance.  Specifically,  owners 
must  perform  an  end-of-year  review  of 
the  applicable  maintenance  and  repair 
records  and  send  us  an  armual 
statement  confirming  that  they  have  met 
the  emission-related  requirements  of  the 
regulations  for  the  previous  year,  or  " 
acknowledging  any  noncompliance,  as 
appropriate.  If  the  ship  is  operated  by  a 
company  not  controlled  by  the  ship 
owner,  then  both  companies  are 
responsible  to  meet  this  reporting 
requirement.  If  EPA  receives  a  valid 
compliance  statement  regarding  a 
particular  vessel  from  either  the  owner 
or  the  operator  of  the  vessel,  EPA  will 
consider  both  the  owner  and  the 
operator  to  have  complied  with  the 
reporting  requirement. 

As  described  in  Section  l.E,  the  NOx 
Technical  Code  Section  2.1  will  require 
each  engine  covered  by  the  Annex  VI 
NOx  requirements  to  be  siuveyed  to 
ensiu«  that  it  complies  vvith  the  NOx 
limits  (this  requirement  will  apply  once 
Annex  VI  goes  into  force).  Two  of  the 
surveys,  the  pre-certification  survey  and 
initial  certification  survey,  are  required 
as  part  of  a  ship's  initial  survey  and  the 
issuance  of  an  International  Air 
Pollution  Prevention  certificate  for  the 
vessel.  Section  2.1  also  contains  a 
requirement  for  periodic,  and 
intermediate  surveys  "to  ensiue  the 
engine  continues  to  fully  comply  with 
the  provisions  of  the  Code."  The 
periodic  and  interim  surveys  are  to 
occur  every  five  and  every  2V2  years, 
respectively.  Annex  VI  also  requires 
additional  unscheduled  siureys  unless 
the  scheduled  surveys  are  carried  out  on 
an  aimual  basis.  These  surveys  are 
required  for  engines  installed  on  vessels 
of  400  gross  tonnage  or  above,  as 
specified  in  Regulation  5  of  the  Annex. 
For  smaller  vessels,  it  is  up  to  each 
country  to  establish  appropriate 
programs. 

The  periodic  and  interim  surveys  are 
.  somewhat  similar  to  the  annual 
compliance  statement  we  are  finalizing 
today.  However,  while  the  Annex  VI 
surveys  will  be  carried  out  by 
government  surveyors,  the  annual 
compliance  statement  described  in  this 
section  must  be  completed  by  the  owner 
of  the  vessel  and  therefore  creates  a 
liability  requirement  for  the  vessel 
owner.  In  addition,  it  is  not  clear  at  this 
time  whether  the  Annex  VI  survey  will 
be  designed  only  to  inspect  the  engine 
to  make  siu«  it  is  in  compliance  at  the 


time  of  the  survey  or  if  it  will  be 
designed  to  ascertain  whether  the 
engine  has  been  taken  out  of  compliance 
(i.e.,  if  there  has  been  tampering)  during 
the  interim  period.  This  is  because  the 
U.S.  Senate  has  not  yet  ratified  Annex 
VI,  so  the  implementing  legislation  and 
corresponding  regulations  for  adopting 
the  Annex  VI  and  NOx  Technical  Code 
requirements  into  U.S.  law  have  not  yet 
been  adopted.  For  both  of  these  reasons, 
we  believe  it  is  necessary  to  include  this 
annual  compliance  statement 
requirement  in  this  rule.  However,  it  is 
possible  that  the  additional 
documentation  required  by  Annex  VI 
and  the  associated  surveys  may  be 
sufficient  to  ensure  compliance. 
Therefore,  in  light  of  this  possibility, 
EPA  will  reconsider  the  need  for  this 
annual  compliance  statement  in  the 
context  of  the  development  of  the 
implementing  legislation  and     - 
supporting  regulations  for  U.S. 
implementation  of  MARPOL  Annex  VI. 
If  such  reconsideration  leads  EPA  to 
rely  in  the  future  on  the  Annex  survey 
in  lieu  of  the  aimual  statement  of  the 
compliance,  the  owner  and  operator  of 
the  vessel  would  remain  liable  for  all 
other  compliance  provisions  of  the 
regulations  adopted  today.  This  would 
include  maintaining  all  records  of 
maintenance,  repair  and  adjustment  of 
the  ship's  engines  as  it  relates  to 
emission-control  performance,  and    . 
maintaining  the  proper  emission-control- 
performance  of  the  engine.  The  aimual 
compliance  certification  requirement 
will  remain  in  effect  unless  it  is 
specifically  rescinded. 

C.  Test  Procedures  for  Category  3 
Marine  Engines 

Engine  manufacturers  are  currently 
testing  according  to  the  test  procedures 
outlined  in  The  Technical  Code  on 
Control  of  Emission  of  Nitrogen  Oxides 
bom  Marine  Diesel  Engines  (hereafter 
referred  to  as  "NOx  Technical  Code").^^ 
The  new  EPA  standards  are  based  on 
these  Annex  VI  test  procedures,  with 
some  modifications  described  below. 
These  modifications  are  necessary  to 
ensiu-e  that  the  test  data  used  for  ^^ 

certification  are  consistent  with  the 
requirements  of  the  Clean  Air  Act. 

1.  What  Duty  Cycle  Do  I  Use  To  Test  My 
Engines? 

The  duty  cycle  used  to  measure  ^ 

emissions  is  intended  to  simulate 
operation  in  the  field.  Testing  an  engine 
for  emissions  consists  of  exercising  it 


'*  A  copy  of  the  conference  version  of  the  NOx 
Technical  Code  can  be  found  in  Docket  A-97-50. 
Document  II-B-01.  Copies  of  updated  versions  can 
be  obtained  from  the  International  Maritime 
Organization  (httpJ/Mfww.imo.or^. 
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over  a  prescribed  duty  cycle  of  speeds 
and  loads,  typically  using  an  engine 
dynamometer.  The  nature  of  the  duty 
cycle  used  for  determining  compliance 
with  emission  standards  during  the 
certification  process  is  critical  in 
evaluating  the  likely  emission-control 
performance  of  engines  designed  to 
those  standards. 

To  address  operational  differences 
between  engines,  we  are  adopting  two 
different  duty  cycles  for  different  types 
of  Category  3  marine  engines.  Engines 
that  operate  on  a  fixed-pitch  propeller 
curve  must  be  certified  using  the  E3 
duty  cycle  adopted  by  the  International 
Organization  for  Standardization  (ISO). 
This  is  a  four-mode  steady-state  cycle 
developed  to  represent  in-use  operation 
of  marine  diesel  engines.  The  four 
modes  lie  on  an  average  propeller  curve 
based  on  the  vessels  surveyed  in  the 
development  of  this  duty  cycle.  We  are 
adopting  the  ISO  E2  duty  cycle  for 
propulsion  engines  that  operate  at  a 
constant  speed.  These  are  the  same 
cycles  specified  by  Annex  VI. 

•2.  How  Do  1  Account  for  Variable  Test 
Conditions? 

We  are  not  limiting  certification 
testing  based  on  beu-ometric  pressure  or 
ambient  humidity.  We  limit  the 
allowable  ambient  air  temperature  for 
laboratory  testing  to  a  range  between 
13°C  and  30°C  and  charge  air  cooling 
water  between  17°C  and  27°C.  This  is 
somewhat  broader  than  is  specified  by 
the  NTC.  We  are  adopting  the  NTC 
correction  factors  for  temperature  and 
humidity  for  certification  testing  in  this 
temperature  range.  These  corrections 
adjust  emission  measurements  to  be 
equivalent  to  measurements  taken  at 
25°C  and  a  humidity  of  10.71  g/kg.  We 
will  allow  the  use  of  the  corrections  for 
a  broader  range  of  test  conditions,  as 
long  as  the  manufacturer  verifies  the 
accuracy  of  the  correction  factors 
outside  of  the  range  of  test  conditions 
for  certification. 

3.  How  Does  Laboratory  Testing  Relate 
to  Actual  In-Use  Operation? 

If  done  properly,  laboratory  testing 
can  provide  emission  measurements 
that  are  the  same  as  measurements  taken 
from  in-use  operation.  However, 
improper  measurements  may  be 
unrepresentative  of  in-use  operation. 
We  are  therefore  adopting  regulatory 
provisions  to  ensure  that  laboratory 
measurements  accurately  reflect  in-use 
operation.  The  regulations  include  a 
general  requirement  that  manufacturers 
must  use  good  engineering  judgment  in 
applying  the  NOx  Technical  Code  test 
procedures  to  ensure  that  the  emission 
measurements  accurately  represent 


emission-control  performance  fit)m  in- 
use  engines.  We  are  adding  specific 
requirements  for  manufacturers  to 
ensure  that  intake  air  and  exhaust 
restrictions  and  coolant  and  oil 
temperatures  are  consistent  with  in-use 
operation.  Most  importantly,  we  require 
that  manufacturers'  simulation  of 
charge-air  cooling  replicate  the 
performance  of  in-use  coolers  within 
±3°C. 

The  definition  of  maximum  test 
speed,  (the  maximum  engine  speed  in 
revolutions  per  minute,  or  rpm)  is  an 
important  aspect  of  the  test  cycles. 
Under  the  NOx  Technical  Code,  engine 
manufacturers  are  allowed  to  declare 
the  rated  speeds  for  their  engines,  and 
to  use  those  speeds  as  the  maximum  test 
speeds  for  emission  testing.  However, 
we  are  concerned  that  a  manufactuirer 
might  declare  a  rated  speed  that  is  not 
representative  of  the  in-use  operating 
characteristics  of  its  engine  in  order  to 
influence  the  parameters  under  which 
their  engines  may  be  certified.  We  are 
therefore  applying  the  current  definition 
of  "maximum  test  speed",  which  is 
already  specified  for  Category  and 
Category  2  engines  40  CFR  94.107,  to 
Category  3  engines.  We  will  also  allow 
manufacturers  to  ask  us  to  use  the 
maximum  in-use  engine  speed  as  the 
maximum  test  speed. 

D.  Comparison  to  NOx  Technical  Code 
Compliance  Requirements 

1.  How  Are  EPA's  Compliance 
Requirements  Different  From  the  NOx 
Technical  Code  Requirements? 

We  have  attempted  to  define 
compliance  requirements  that  are 
sufficiently  consistent  with  the  NOx 
Technical  Code  (NTC)  to  allow 
manufacturers  to  use  a  single 
harmonized  compliance  strategy  to 
certify  under  both  systems.  This  has 
involved  making  several  changes  to 
proposal  to  align  the  certification  and 
compliance  program  with  that  specified 
by  NTC.  For  example,  (1)  the  final  rule 
specifies  a  test  fuel  based  on  engine 
operation  with  cleaner-burning  distillate 
fuel;  (2)  we  are  not  requiring  engine 
manufacturers  to  test  engine  emissions 
to  verify  compliance  after  engines  are 
installed  in  vessels;  and  (3)  operators  do 
not  need  to  conduct  onboard  emission 
measurements  after  adjusting  the 
engines  (or  before  they  enter  U.S. 
territorial  waters)  to  demonstrate  that 
the  engine  continues  to  meet  the 
standards  after  such  adjustments.  We 
intend  to  revisit  these  issues  in  our 
future  rulemaking. 

We  are  adopting  several  provisions  in 
our  compliance  program  that  are 
different  from  the  NTC  requirements. 


The  differences  are  based  on  certain 
Clean  Air  Act-specific  compliance 
provisions  and  the  related  need  to  adopt 
test  procedures  designed  to  achieve  the 
emission  reductions  called  for  under 
Clean  Air  Act  section  213.  These 
differences  are  discussed  in  detail  in 
Section  V.A.2  above  and  are 
summarized  as  follows: 

•  Liability  for  in-use  compliance — We 
require  that  the  engine  manufacturer  be 
responsible  for  designing  and  producing 
an  engine  that  will  comply  with  the 
emission  standards  for  the  full  useful 
life  of  the  engine,  while  the  NTC 
program  makes  the  ship  operators  solely 
responsible  for  ensuring  in-use 
compliance.  Both  the  EPA  regulations 
and  the  NTC  provisions  require  ship 
operators  to  properly  maintain  their 
engines  and  to  keep  records  of  the 
maintenance  and  engine  adjustment 
throughout  the  service  life  of  the  engine. 
Under  NTC,  these  records  are  referred  to 
as  the  Record  Book  of  Engine 
Parameters.- 

•  Durability  demonstration — We 
require  that  the  engine  manufactiu-er 
demonstrate  prior  to  production  that  a 
properly  maintained  and  used  engine 
will  comply  with  the  emission 
standards  for  the  full  useful  life  of  the 
engine  (see  Section  V.B.5).  The  NTC 
program  only  requires  manufacturers  to 
demonstrate  that  the  engine  meets  the 
standards  when  it  is  installed  in  the 
vessel;  there  is  no  durability 
demonstration  under  NTC. 

•  Witness  testing — We  allow,  but  do 
not  require,  witness  testing  for  U.S. 
compliance.  Some  other  countries 
require  witness  testing  for  marine 
engines.  Manufacturers  must  take  this 
into  consi4eration  if  they  plan  to  sell 
the  same  engines  in  the  United  States 
and  those  other  countries. 

•  Test  conditions — We  certify 
Category  3  marine  engines  using  the 
NTC  test  procedures  with  certain 
modifications.  Annex  VI  specifies 
narrow  ranges  for  air  and  water 
temperature.  This  can  make  it  easier  for 
manufacturers  to  certify,  because  they 
might  not  design  for  the  wide  ranges  of 
conditions  that  actually  occur.  We 
believe  it  is  necessary  to  specify  wider 
temperatures  to  achieve  the  level  of 
emission  reductions  called  for  under  the 
Act.  Test  procedures  based  on  real 
operating  parameters  provide  a  robust 
method  of  measuring  emissions.  To 
address  the  concern  for  varying 
emission  levels  under  extreme 
conditions,  we  correct  emissions  back  to 
standard  conditions  using  Annex  VI 
correction  factors. 

•  Test  parameters — NTC  allows 
manufacturers  full  discretion  to  adjust 
certain  engine  parameters  to  appropriate 


settings.  For  engine  parameters  such  as 
aftercooler  and  backpressure  simulation, 
these  parameters  may  significantly 
affect  emission  levels.  As  with  the  test 
conditions  for  air  and  water 
temperatures,  to  avoid  unrealistic 
parameter  settings,  we  simply  require 
good  engineering  judgment  to  select 
representative  values  for  such  engine 
parameters.  Also,  under  NTC, 
manufacturers  may  specify  a  maximimi 
test  speed  for  engine  testing  that 
selectively  includes  lower-emission 
operation,  even  if  those  speeds  do  not 
represent  an  engine's  actual  operation 
when  installed  on  a  vessel.  We  instead 
define  an  objective  way  of  identifying 
an  engine's  maximxun  test  speed,  based 
on  the  way  the  engine  will  operate  in 

use. 

•  Compliance  date  for  standards — As 
described  in  Section  III,  we  apply  the 
new  emission  standards  based  on  the 
date  the  engine  is  fully  assembled  for 
the  first  time,  while  Annex  VI  applies 
the  standards  based  on  the  date  that  the 
vessel  is  manufactured.  Note  that  this 
difference  would  not  matter  for  the 
near-term  standards,  since  the  effective 
date  of  the  Annex  VI  limits  has  already 
passed  ()anuary  1,  2000). 

•  Parameter  adjustment — We  are 
allowing  manufacturers  to  specify  in 
their  applications  for  certification  the 
range  of  adjustment  across  which  the 
engine  is  certified  to  comply  with  the 
applicable  emission  standards.  This 
would  allow  a  manufacturer  to  specify 
different  fuel  injection  timing 
calibrations  for  different  conditions. 
These  different  calibrations  would  be 
designed  to  account  for  differences  in 
fuel  quality.  Operators  would  then  be 
prohibited  by  the  anti-tampering 
provisions  from  adjusting  engines  to  a 
calibration  different  from  the  calibration 
specified  by  the  manufactxuer.  The  NTC 
would  also  prohibit  operators  from 
adjusting  engines  to  a  calibration 
different  from  the  calibration  specified 
by  the  manufacturer. 

The  durability  requirements  of  the 
Clean  Air  Act  represent  the  most 
fundamental  differences  between  the 
NTC  certification  program  and  the 
program  required  by  the  Clean  Air  Act. 
The  Act  requires  that  a  certificate  of 
conformity  be  based  on  a  demonstration 
of  compliance  with  the  engine 
standards,  and  the  engine  standards 
require  that  the  engine  manufacturer 
produces  an  engine  that  will  comply 
with  the  emission  standards  for  the 
specified  useful  life  of  the  engine.  The 
NTC  certification  provisions  do  not 
include  this  kind  of  requirement, 
instead  making  the  ship  operators  solely 
responsible  for  ensuring  in-use 
compliance-through  periodic  survey 


requirements.  Nevertheless,  since 
requiring  compliance  with  both  would 
be  at  least  partially  duplicative,  this  rule 
harmonizes  the  Act  and  NTC 
requirements  as  closely  as  possible. 

The  requirements  related  to 
representative  engine  testing  are 
important  to  ensure  that  engines  are  not 
designed  with  emission-control  systems 
that  operate  well  in  the  laboratory,  with 
less  effective  control  during  in-use 
operation.  However,  based  on  our 
expectation  that  manufacturers  are 
designing  their  engines  properly  today, 
we  will  allow  manufacturers  to  rely  on 
test  data  generated  imder  NTC  on  an 
interim  basis,  as  described  in  Section 
V.A.2. 

2.  Can  a  Manufacturer  Comply  With 
EPA  Requirements  and  Armex  VI 
Requirements  at  the  Same  Time? 

Manufacturers  complying  with  EPA 
requirements  will  need  to  do  very  little 
additional  work  to  meet  the  Aimex  VI 
requirements.  Engine  manufacturers 
must  give  the  operator  a  Technical  File 
that  has  more  information  than  we 
require.  The  manufacturer  may  also 
need  to  ensure  that  the  relevant 
emission  testing  is  witnessed 
appropriately. 

For  manufactiu^rs  already  complying 
with  the  NTC,  the  amount  of  additional 
work  necessary  to  satisfy  the  new  EPA 
requirements  depends  on  how  they 
conducted  emission  testing.  The  NTC 
allows  more  discretion  in  testing 
engines  than  we  allow  under  our 
regulations,  and  does  not  necessarily 
require  that  the  engine  be  tested  fully 
consistent  with  in-use  operation.  Under 
the  EPA  regulations  tests  of  engines  that 
are  not  consistent  with  in-use  operation 
would  not  be  allowed,  unless  the 
manufacturer  could  demonstrate  that 
the  test  results  were  equivalent  to  test 
results  that  would  result  from  testing 
conducted  in  accordance  with  the 
proposed  regulations.  In  these  cases, 
manufacturers  would  need  to  repeat  the 
tests  according  to  the  proposed  test 
procedures.  However,  we  recognize  that 
some  additional  lead  time  is  needed  for 
manufacturers  that  will  be  repeating 
tests.  Therefore,  we  have  included  in  40 
CFR  94.12(f)  of  the  final  regulations  an 
interim  provision  which  will  allow 
manufacturers  to  use  their  Annex  VI  test 
data  to  show  compliance  with  Tier  1 
standards.  Manufacturers  would  not 
need  prior  approval  to  do  this.  We  are 
limiting  this  allowance  to  the  first  three 
model  years  of  the  Tier  1  standards. 
Beginning  with  model  year  2007.. 
manufacturers  would  need  to  make  a 
showing  of  equivalence  before  they 
coiild  deviate  from  the  EPA  test 
procedures. 


On  the  other  hand,  manufactiuers  that 
used  good  engineering  judgment  to  test 
their  engines  consistent  with  their  in- 
use  operation  may  generally  use  the 
same  test  data  for  EPA  certification.  For 
future  testing,  manufacturers  may  test 
their  engines  in  a  way  that  allows  them 
to  simultaneously  meet  the  NTC  and 
EPA  requirements. 

With  respect  to  other  EPA  compliance 
requirements  not  related  to  certification 
testing',  manufacturers  must  do  the 
following  things  in  addition  to  the 
Annex  VI  requirements: 

•  Demonstrate  prior  to  production 
that  the  engines  wiU  comply  with  the 
emission  standards  for  the  useful  life  of 
the  engine. 

•  Warrant  to  the  purchasers  that  the 
engines  will  comply  with  the  EPA 
requirements  for  the  useful  life  of  the 
engine. 

•  Specify  how  the  operator  should 
adjust  the  engine  in  use  and  how  proper 
adjustment  should  be  verified  through 
testing. 

E.  Technical  Amendment  to  40  CFR  Part 
94 

The  regulations  in  40  CFR  94.7(d) 
require  that  a  marine  engine  be 
equipped  with  a  connection  in  the 
eschaust  system  for  the  temporary 
attachment  of  gaseous  and/or  particulate 
emission-sampling  equipment.  This 
provisionis  intended  to  facilitate  in-use 
emission  testing.  Where  the  engine 
manufacturer  does  not  add  a  sample 
port,  for  example  when  an  inadequate 
amoimt  of  the  exhaust  system  is 
supplied  to  make  such  an  installation 
practical,  the  engine  manufactvu«r 
would  have  to  provide  installation 
instructions  for  the  sample  port.  If  the 
engine  manufacturer  properly  supplies 
such  instructions,  the  engine  would  be 
covered  by  the  applicable  engine 
certificate  when  the  engine 
manufacturer  provides  the  engine  to  the 
vessel  manufacturer  for  the  purposes  of 
installation.  The  vessel  manufacturer 
would  then  have  to  follow  these     r-.^ 
installation  instructions  or  the  vessel 
manufacturer's  sale  or  placement  of  the 
vessel  into  service  could  be  a  violation 
of  the  prohibited  acts.  Manufactiirers 
expressed  concern  that  the  wording  of 
this  requirement  could  be  taken  to  mean 
that  a  failure  to  install  the  sample  port 
by  the  vessel  manufacturer  could  affect 
their  engine  certificate.  This  was  clearly 
not  the  intent  of  this  provision.  To 
further  clarify  this  issue,  we  are 
amending  40  CFR  94.7(d)  by  deleting 
the  words  "invalidate  a  certificate  and" 
fitjm  the  last  sentence  of  that  regidatory 
provision. 
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F.  Compliance  Issues  To  Be  Considered 
for  Future  Rulemaking 

The  compliance  program  being 
Bnalized  in  this  final  rule  is  appropriate 
to  implement  the  Tier  1  standards. 
However,  we.  continue  to  believe  that 
additional  compliance  provisions  will 
be  necessary  for  later  standards  that 
require  more  advanced  technology  and 
more  challenging  calibrations.  These 
include  provisions  related  to  (1) 
parameter  adjustment.  (2)  off-cycle 
emissions,  (3)  test  fuels,  and  (4)  post- 
<•■  certification  testing.  These  issues  were 
discussed  in  detail  in  the  proposal  for 
this  rule,  along  with  potential 
compliance  provisions  that  could 
address  our  concerns.  We  intend  to 
assess  the  need  for  such  compliance 
provisions  in  our  future  rulemaking. 

1.  What  Are  EPA's  Concerns  About 
Parameter  Adjustment? 

Given  the  broad  range  of  ignition 
properties  for  in-use  residual  fuels,  we 
expect  that  our  in-use  adjustment 
allowance  for  Category  3  engines  would 
result  in  a  broader  range  of  adjustment 
than  is  expected  for  Category  2  engines. 
Because  of  this  broader  allowance,  we 
proposed  that  operators  be  required  to 
perform  a  simple  field  measurement  test 
to  confirm  emissions  after  a  parameter 
adjustment  or  maintenance  operation, 
using  onboard  emission  measurement 
systems  with  electronic-logging 
equipment.  We  expect  that  this  issue 
will  be  equally  important  for  more 
advanced  engines  that  rely  on  water 
injection  or  after  treatment  for  emission 
reductions.  In  addition,  in  most  cases, 
these  advanced  technologies  can  be 
turned  on  and  off  by  the  operator.  Thus, 
we  expect  there  to  be  a  need  for  an 
onboard  verification  system  for  these 
engines  as  well. 

We  envision  a  simpler  measurement 
system  than  the  type  specified  in 
Chapter  6  of  NOx  Technical  Code.  As  is 
described  in  the  Final  Regulatory 
Support  Document,  we  believe  that 
onboard  emission  equipment  that  is 
relatively  inexpensive  and  easy  to  use 
could  be  used  to  verify  that  an  engine 
is  properly  adjusted  and  is  operating  to 
the  specifications  of  the  engine 
manufacturer.  Note  that  Annex  VI 
includes  specifications  allowing 
operators  to  choose  to  verify  emissions 
through  onboard  testing,  which  suggests 
that  Annex  VI  also  envisioned  that 
onboard  measurement  systems  could  be 
of  value  to  operators. 

We  proposed  to  allow  vessel  operators 
to  adjust  an  engine's  operating 
parameters  different  from  the 
manufacturer's  specification  when  the 
vessel  is  sufficiently  far  firom  the  U.S. 


coastline.  This  flexibility  is  not  ' 

included  in  the  NTC  provisions.  Under 
the  proposed  approach,  engine 
adjustments  different  from  engine 
manufacturer's  specifications  would 
have  been  conditional  on  readjusting 
the  engine's  parameters  within  its 
certified  range  and  confirming  that 
emissions  are  within  the  range  of 
emissions  to  which  the  engine  is 
certified  to  comply  before  a  vessel 
approaches  the  U.S.  coastline.  Failure  to 
take  these  actions  would  have 
constituted  tampering  with  the  engine 
in  violation  of  Clean  Air  Act  section 
203(a)(3)(A)  and  40  CFR  94.1103(a)(3)(i). 
While  we  are  finalizing  our  Tier  1 
program  without  this  flexibility,  we  will 
continue  to  evaluate  whether  it  is 
appropriate  for  more  advanced 
standards. 

While  we  may  revisit  some  of  these 
issues  in  our  future  rulemaking,  under 
this  final  rule  ship  operators  may  not 
adjust  the  parameters  outside  of  the 
ranges  specified  by  engine 
manufacturers  in  their  application  for 
certification.  Any  adjustment  outside  of 
the  certification  range  would  be 
considered  tampering  [see  Sections 
V.B.3  and  V.B.14). 

2.  What  Are  EPA's  Concerns  About  Off- 
Cycle  Emissions? 

We  are  concerned  about  emission- 
control  performance  when  the  engine  is 
not  operating  on  the  ISO  E3  test  cycle 
points.  For  Category  1  and  Category  2 
engines,  we  adopted  "not-to-exceed" 
provisions  to  define  an  objective 
measure  to  ensure  that  engines  would 
be  reasonably  controlling  emissions 
under  the  whole  range  of  expected 
normal  operation,  as  well  as  the  defeat- 
device  prohibition.  Since  these  smaller 
engines  are  mass  produced  for  A  wide 
range  of  vessels  used  in  many  different 
applications,  we  expected  "normal 
operation"  for  these  engines  to  vary 
considerably  around  the  ideal  propeller 
curve.  Generally,  Category  3  engines  are 
intended  to  operate  on  a  propeller  curve 
matched  with  a  propeller  for  custom 
installation  on  a  specific  vessel. 
However,  we  remain  concerned  that 
Category  3  engines  may  have  higher 
emissions  between  test  modes.  While 
the  defeat  device  provisions  prohibit 
manufacturers  from  producing  their 
engines  to  control  emissions  more 
effectively  at  established  test  points 
than  at  other  points  not  included  in  the 
test,  it  can  be  a  difficult  prohibition  to 
enforce.  We  expect  to  revisit  this  issue 
in  our  future  rulemaking.  For  example 
we  may  require  manufacturers  to 
develop  emission  targets  to  allow  the 
operator  to  ensure  that  the  engine  has 
been  readjusted  to  have  performance 


equivalent  to  the  certified  configuration. 
These  emission  targets  would  vary  with 
operating  conditions  and  would  include 
targets  for  engine  speeds  other  than  the 
test  points  speeds.  In  the  proposal  we 
defined  equivalent  control  to  be  either 
the  use  of  the  same  injection  timing  map 
for  the  tested  and  nontested  engine 
speeds,  or  following  a  linear 
interpolation  between  test  points  for 
NOx  emissions  at  nontest  speeds. 

In  addition,  we  remain  concerned  that 
Category  3  engines  operate  at  relatively 
low  power  levels  when  they  are 
operating  within  range  of  a  port.  Ship 
pilots  generally  operate  engines  at 
reduced  power  for  several  miles  to 
approach  a  port,  with  even  lower  power 
levels  very  close  to  shore.  Because  of  the 
relatively  low  weighting  of  the  low- 
power  test  modes  in  the  ISO  E3  test 
cycle,  it  is  very  possible  that 
manufacturers  could  meet  emission 
standards  without  significantly  reducing 
emissions  at  the  low-power  modes  that 
are  more  prevalent  for  these  engines  as 
they  operate  close  to  commercial  ports. 
This  issi^e  would  generally  not  apply  to 
vessels  tbat  rely  on  multiple  engines 
providing  electric-drive  propulsion, 
since  these  engines  can  be  shut  down  as 
needed  to  maintain  the  desired  engine 
loading.  We  will  consider  several 
options  in  our  future  rulemaking  to 
address  this  concern.  We  could  re- 
weight  the  modes  of  the  duty  cycle  to 
emphasize  low-power  operation.  This 
has  several  disadvantages.  For  example, 
we  have  no  information  to  provide  a 
basis  for  applying  different  weighting 
factors.  Also,  changing  the  duty  cycle 
would  depart  from  the  historic  norm  for 
marine  engine  testing.  This  would  make 
it  more  difficult  to  make  use  of  past 
emission  data,  which  is  all  based  on  the 
established  modal  weighting.  An 
alternative  approach  would  be  to  cap 
emission  rates  at  the  two  low-power 
modes.  We  could  set  the  cap  at  the  same 
level  as  the  emission  standard,  or  allow 
for  a  small  variation  above  the  emission 
standard.  For  mechanically  controlled 
engines,  such  an  approach  could  dictate 
the  overall  design  of  the  engine.  On  the 
other  hand,  it  is  likely  that  Tier  2 
engines  will  have  electronic  controls, 
which  would  enable  the  manufacturer 
to  target  emission  controls  specifically 
for  low-power  operation  without 
affecting  the  effectiveness  of  emission 
controls  at  higher  power. 

3.  What  Are  EPA's  Concerns  About  the 
Fuel  Used  for  Emission  Testing? 

Appropriate  test  procedures  need  to 
represent  in-use  operating  conditions  as 
much  as  possible,  including 
specification  of  test  fuels  consistent 
with  the  fuels  that  compliant  engines 
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will  use  over  their  lifetimes.  For  the 
standards  we  are  adopting  in  this  rule, 
we  are  allowing  engine  testing  using 
distillate  filfel,  even  though  vessels  with 
Category  3  marine  engines  primarily  use 
the  significantly  less  expensive  residual 
fuel.  This  allowance  is  consistent  with 
the  specifications  of  the  NTC.  We 
proposed  to  base  the  standards  on 
testing  using  residual  fuel,  but  are  not 
finalizing  this  requirement  at  this  time 
due  to  concerns  about  the  lead  time 
needed  by  manufacturers  to  develop  the 
necessary  testing  capabilities  for 
residual  fuels.  Most  manufactiners  have 
test  facilities  designed  to  test  engines 
using  distillate  fuel  because  it  is  easier 
to  work  with  than  residual  fuel. 
Nevertheless,  we  believe  that  long-term 
standards  should  be  based  on  actual  in- 
use  fuels.  Thus,  we  will  reconsider  the 
issue  of  test  fuel  in  a  future  rulemaking. 

In  ovu'  proposal,  we  also  included  a 
correction  factor  to  account  for  the 
emission-related  effects  of  fuel  quality, 
specifically  fuel-bound  nitrogen.  We  are 
not  finalizing  the  correction  here.  This 
correction  would  have  been  needed  for 
-residual  fuel  testing  because  of  the  high 
levels  of  nitrogen  contained  in  those 
fuels.  For  all  testing  with  Category  3 
engines,  we  proposed  to  require 
measuring  fuel-bound  nitrogen  and 
correcting  measured  values  to  what 
would  occur  with  a  nitrogen 
concentration  of  0.4  wei^t  percent. 
This  corrected  value  would  be  used  to 


determine  whether  the  engine  meets 
emission  standards  or  not.  This 
correction  methodology  would  have 
applied  equally  to  testing  with  distillate 
or  residual  fuels.  While  we  are  not 
adopting  any  correction  for  fuel  effects 
in  this  rule,  we  will  reconsider  the  need 
for  such  corrections  in  a  future 
rulemaking. 

4.  What  Are  EPA's  Concerns  About 
Production  Variability? 

To  ftism-e  compliance  of  production 
engines,  we  proposed  a  simple  testing 
program  that  is  modeled  loosely  on  oui 
production  line  testing  (PLT) 
requirements  for  other  marine  engines. 
The  general  object  of  any  PLT  program 
is  to  enable  manufacturers  and  EPA  to 
dettrmioe,  with  reasonable  certainty, 
whether  certification  designs  have  been 
translated  into  production  engines  that 
meet  applicable  standards.  We  proposed 
that  each  engine  a  manufacturer 
produces  be  tested.  We  are  not 
including  new  production  testing 
requirements  in  this  final  rule  becaase 
of  qoncems  about  the  amount  of  lead 
time  needed  to  start  such  program. 
However,  we  will  revisit  the  need  to 
include  this  type  of  post-certification 
testing  in  oiu-  fixture  rulemaking. 

VI.  Profected  Impacts 

Our  analysis  of  the  projected  impacts 
of  new  emission  standards  typically 
consists  of  estimating  the  costs. 


emission  benefits,  and  cost  per  ton  of 
pollutant  reduced. 

We  expect  the  costs  of  compliance  to 
be  negligible.  We  do  not  anticipate  any 
engineering  or  design  costs  associated 
with  the  near-term  standards  because 
manufacturers  should  already  be 
certifying  engines  to  the  Annex  VI 
standards  to  comply  with  the 
internationally  negotiated  program  and 
new  Category  3  marine  diesel  engines 
installed  on  ships  since  January  1,  2000 
are  widely  understood  to  already 
comply  with  the  standards  set  forth  in 
both  Annex  VI  and  this  rule.  While 
there  will  be  certification  and 
compliance  costs,  these  costs  will  be 
negligible,  because  manufacturers  will 
be  able  to  use  the  same  test  data  for  both 
programs.  As  detailed  in  the 
information  collection  request 
associated  with  this  final  rule  (OMB 
#2060-0460).  total  annual  reporting  and 
recordkeepin^costs  for  all  affected 
entities  is  estimated  to  be  $144.000.3« 
Consequently,  this  program  does  not 
impose  significant  additional  costs. 

The  emission  reductions  will  reflect 
only  reductions  from  engines  that  are 
currently  in  noncompliance  with  the 
Annex  VI  NOx  limits.  For  these  reasons, 
the  projected  impacts  of  this  rule  are 
•expected  to  be  negligible  (see  Table  VI- 
1).  Accordingly,  we  have  not  calculated 
values  to  quantify  the  cost-effectiveness 
of  the  final  rule. 


Table  VI-1  .—Category  3  Marine  Vessel  NOx  -NAtiONAL  Emission  Inventories 


No  control  baseline  (thousand  short  tons)  .... 
EPA/MARPOL  Annex  VI: 

(Thousand  short  tons)  

Percent  reduction  (relative  to  no  control) 


1996 


190 
190 


2010 


303 

274 
9.6 


2020 


439 

367 
16.2 


2030 


659 

531 
19.5 


Vn.  The  Blue  Cruise  Program 

As  described  in  Section  VIII  of  the 
proposal,  we  are  interested  in 
developing  a  volimtary  program  to 
encourage  ship  owners  and  operators  to 
reduce  their  air  and  waste  emissions  to 
minimize  adverse  environmental 
impacts.  Under  the  envisioned  program, 
a  participant  ship  owner  would  be 
awarded  a  certain  designation  based  on 
the  combination  of  air  and  waste 
emission-control  programs  adopted. 
These  technologies  and  systems  could 
be  different  for  new  or  existing  vessels, 
but  would  be  in  addition  to  any 
equipment  or  systems  they  are  already 
required  to  have.  Qualifying  ship 
owners  could  use  the  EPA  designation 


on  advertising  materials  (including  the 
ship  itself)  to  educate  consimiers  and 
encourage  them  to  choose  their  vessels. 

We  will  continue  the  development  of 
the  Blue  Cruise  program  separate  from 
the  emission-control  programs  for 
marine  diesel  engines.  We  intend  to 
interact  extensively  with  interested 
parties  through  public  workshops  and  a 
proposal  that  we  intend  to  publish  in 
mid-2003.  After  consideration  of  the 
public  comments  we  receive  on  that 
proposal,  we  will  publish  a  final 
program. 

Vm.  Public  Participation 

A  wide  variety  of  interested  parties 
participated  in  die  rulemaking  process 


that  culminates  with  this  final  rule.  This 
process  provided  opportunity  for  public 
comment  following  the  proposal  that  we 
published  May  29,  2002  (67  FR  37548). 
We  considered  these  comments  in 
developing  the  final  rule. 

We  have  prepared  a  detailed 
Summary  and  Analysis  of  Comments 
document,  which  describes  the 
comments  we  received  on  the  proposal 
and  our  response  to  each  of  these 
conunents.  The  Sxunmary  and  Analysis 
of  Comments  is  available  in  the  docket 
for  this  rule  and  on  the  Office  of 
Transportation  and  Air  Quality  Internet 
home  page  at  http://www.epa.gov/otaq/ 
marine.htm. 


^  Note  that  manufacturers  have  already  incurred 
most  of  these  estimated  compliance  costs  for 


meeting  Annex  VI  standards.  New  costs  related  to 
the  final  rule  will  be  much  smaller. 
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K.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  this  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866 
because  it  raises  novel  legal  or  policy 
issues  due  to  the  international  nature  of 
the  use  of  Category  3  marine  diesel 
engines  and  is  therefore  subject  to  OMB 
review.  The  Agency  believes  this 
regidation  will  result  in  none  of  the 
economic  effects  set  forth  in  Sectiqp  1 
of  the  Order.  A  Final  Regulatory 
Support  Document  has  been  prepared 
and  is  available  in  the  docket  for  this 
rulemaking  and  at  the  Internet  address 
listed  under  ADDRESSES  above.  Written 
comments  from  OMB  and  responses 
from  EPA  to  OMB  are  in  the  public 
docket  for  this  rulemaking. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  requires  agencies  to 
submit  for  OMB  review  and  approval 
any  federal  requirements  and  activities 
that  result  in  the  collection  of 
information  from  ten  or  more  persons. 
Information-collection  requiredients 
may  include  reporting,  labeling,  and 
recordkeeping  requirements.  Federal 


agencies  may  not  impose  penalties  on 
persons  who  fail  to  comply  with 
collections  of  information  that  do  not 
display  a  currently  valid  OMB  control 
number. 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act.  The  OMB  control 
number  for  this  information  collection 
is  2060-0460,  which  we  sent  to  OMB 
under  the  EPA  ICR  number  1897.04. 
The  information  being  collected  will  be 
used  by  EPA  to  ensure  that  new  marine 
vessels  and  fuel  systems  comply  with 
emission  standards  through  certification 
requirements  and  various  subsequent 
compliance  provisions. 

In  addition,  this  notice  announces 
OMB's  approval  of  the  information 
collection  requirements  for  commercial 
marine  diesel  engine  for  which  we 
adopted  emission  standards  on 
December  29,  1999  (64  FR  73300)  and 
for  recreational  marine  diesel  engines 
for  which  we  adopted  emission 
standards  on  November  8,  2002  (67  FR 
68242).  The  estimated  aimual  public 
reporting  and  recordkeeping  burden  for 
collecting  informatioh  firom  these 
engines  is  shown  in  Table  IX.B-1. 


Table  IX.B-1  .—Burden  Collecting  Information  for  Marine  Diesel  Emission-Control  Programs 


Engine  type 


Respondents 


Hours  per 
respondent 


Hours  for  all 
respondents 


Capital 
costs  for  all 
respondents 


Operating  and 
maintenance 
costs  for  all 
respondents 


Total  costs 

for  all 
respondents 


Category  3  

Commercial — Category  1  and  2 
Recreational 


6 

232 

12 


302 

93 

606 


1,812 

21,520- 

7,273 


SO 
0 
0 


$67,104 

40.000 

870.238 


$144,022 
2.494,272 
1,178,061 


The  Information  Collection  Requests 
(ICR)  were  subject  to  public  notice  and 
comment  prior  to  OMB  approval  and,  as 
a  result,  EPA  finds  that  there  is  "good 
cause"  luider  section  553(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553(b))  to  include  these  information- 
collection  requirements  in  40  CFR  part 
9  without  additional  notice  and 
comment.  EPA  received  various 
comments  on  the  rulemaking  provisions 
covered  by  the  ICRs,  but  no  comments 
on  the  paperwork  burden  or  other 
information  in  the  ICRs.  All  comments 
that  were  submitted  to  EPA  are 
considered  in  the  relevant  Summary 
and  Analysis  of  Comments,  which  can 


be  found  in  the  docket.  A  copy  of  any 
of  the  submitted  ICR  documents  may  be 
obtained  from  Susan  Auby,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2822-T),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460  or  by  e-mail  at 
auby.susan@epamail.epa.gov. 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  this 


nilemaking,  "small  entity"  is  defined  as 
any  one  of  the  following:  (1)  A  small 
business  that  meets  the  definition  for 
businesses  based  on  size  standards 
adopted  by  the  Small  Business 
Administration;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  following 
Table  X.B-1  provides  an  overview  of  the 
primary  SBA  small  business  categories 
that  may  be  affected  by  this  regulation. 


Table  X.B-1.— Primary  SBA  Small  Business  Categories  Potentially  Affected  by  This  Regulation 


Industry 


NAICS' 


Defir>ed  by  SBA  as  a 
small  t>usir>ess  if:  *> 


Internal  Comtxjstion  Engines 
Ship  Building 


333618 
336611 


<  1000  employees 

<  1000  employees 


Federal  Register /Vol.  68,  No.  40 /Friday.  February  28,  2003 /Rules  and  Regulations 9779 


Table  X.B-1.— Primary  SBA  Small  Business  Categories  Potentially  Affected  by  This  Regulation— ConUnued 


Industry 


Water  transportation,  freigfit  and  passenger 


NAICS" 


483 


Defined  by  SBA  as  a 
small  business  if:  *" 


<.  500  employees 


°Aow)rding^to^SBA's"regulat1ons"(13'cF^  pari' 121),  businesses  witfi  no  more  ttian  tfie  listed  number  of  employees  or  dollars  in  annual  re- 
ceipts are  considered  "small  entities"  for  purposes  of  a  regulatory  flexibility  analysis. 


After  considering  the  economic 
impacts  of  this  rule  on  small  entities, 
EPA  has  concluded  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  will  not  impose 
any  requirements  on  small  entities.  Ovu' 
review  of  the  list  of  manufactiners  of 
Category  3  marine  diesel  engines 
indicates  that  there  are  no  U.S. 
manufacturers  of  these  engines  that 
qualify  as  small  businesses.  We  are 
unaware  of  any  foreign  manufacturers  of 
such  engines  with  a  U.S.-based  facility 
that  qualify  as  a  small  business.  In 
addition,  this  rule  will  not  impose 
significant  economic  impacts  on  engine 
manufacturers.  Engine  manufacturers 
are  already  achieving  the  Tier  1 
standards  and  our  program  will  impose 
only  negligible  compliance  costs.  Oui 
review  of  the  U.S.  shipyards  that  build 
ships  that  use  Category  3  marine  diesel 
engines  indicates  that  there  are  no  U.S. 
manufacturers  of  these  ships  that 
qualify  as  small  businesses. 

Ship  operators  must  take  minimal 
steps  to  comply  with  this  final  rule. 
This  includes  an  obligation  to  do 
emission-related  maintenance  specified 
by  the  engine  manufacturer.  These  costs 
are  not  expected  to  be  greater  than  the 
costs  of  maintaining  luu^gulated 
engines  except  to  the  extent  that  ship 
operators  do  not  ciurently  maintain 
engines  as  specified  by  the  engine 
manufactiner.  Maintenance  costs  are 
expected  to  be  minimal,  given  the 
overall  costs  of  maintaining  all  of  the 
vessel's  systems  and  structures.  In 
addition,  operators  must  record  certain 
information  related  to  operating  and 
servicing  their  engines.  For  example, 
maintaining  the  "record  book  of  engine 
parameters"  and  detailing  the  ship's 
location  when  servicing  engines  is 
generally  already  required  under  ^ 
MARPOL  Annex  VI  or  is  readily    ^ 
available  as  a  matter  of  routine 
recordkeeping.  Finally,  we  require 
owners  of  marine  vessels  with  Category 
3  engines  to  send  minimal  annual 
notification  to  EPA  to  state  whether 
engine  maintenance  and  adjustments 
have  caused  engines  to  be 
noncompliant. 


D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  govermnents, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiu«s  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
According  to  our  cost  estimates,  we 
estimate  Ae  aggregate  costs  (annualized 


over  20  years)  of  this  rule  to  be 
negligible.  This  final  rule  is  therefore 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10.    . 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varioiis  levels  of  government.'.' 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
diiwt  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  creates 
no  mandates  on  State,  local,  or  tribal 
governments.  The  rule  imposes  no 
eiiforceable  duties  on  these  entities, 
because  they  do  not  manufacture  any 
engines  that  are  subject  to  this  rule.  This 
rule  will  be  implemented  at  the  Federal 
level  and  impose  compliance 
obligations  only  on  private  industry. 
Executive  Order  13132  therefore  does 
not  apply  to  this  rule. 

Although  Section  6  of  Executive 
Order  13132  does  not  apply  to  this  rule. 
EPA  did  consult  with  representatives  of 
various  State  and  local  governments  in 
developing  this  rule.  EPA  has  also 
consulted  representatives  from 
STAPPA/ALAPCO,  which  represents 
state  and  local  air  pollution  officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
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ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  rule  does  not  have  tribal 
implications  as  specified  in  Executive 
Order  13175.  This  rule  will  be 
implemented  at  the  Federal  level  and 
impose  compliance  costs  only  on  engine 
manufacturers  and  shipbuilders.  Tribal 
governments  will  be  affected  only  to  the 
extent  they  purchase  and  use  vessels 
having  regulated  engines.  Executive 
Order  13175  therefore  does  not  apply  to 
this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
Section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  under  the 
terms  of  Executive  Order  1 2866. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 
The  aim  to  reduce  emissions  from 
certain  nonroad  engines  and  have  no 
effect  on  fuel  formulation,  distribution, 
or  use. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  "applicable  law  or  otherwise 


impractical.  Voluntary  consensus"^ 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  rule  involves  technical  standards 
for  testing  emissions  from  marine  diesel 
engines.  EPA  is  adopting  test 
procedures  contained  in  the  MARPOL 
NOx  Technical  Code,  with  the  certain 
modifications  as  described  in  this 
document.  The  MARPOL  NOx 
Technical  Code  includes  the 
International  Standards  Organization 
(ISO)  duty  cycle  for  marine  diesel 
engines  (E2.  E3.  D2.  Cl)  and  the 
American  Society  for  Testing  and 
Materials  (ASTM)  fuel  standards.^' 
These  procedures  are  currently  used  by 
virtually  all  Category  3  engine 
manufacturers  to  demonstrate 
compliance  with  the  Annex  VI  NOx 
limits  and  to  obtain  Statements  of 
Voluntary  Compliance  to  those 
standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may, take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  before  the  rule  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  94 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  informatioa.  Imports, 


Incorporation  by  reference.  Penalties, 
Reporting  and  recordkeeping  ' 

requirements.  Vessels,  Warranties. 

Dated:  January  31,  2003. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  135  et  seq..  136-136y: 
15  U.S.C.  2001,  2003,  2005.  2006.  2601-2671; 
21  U.S.C.  331),  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  ef  seq..  1311,  1313d.  1314.  1318, 
1321, 1326,  1330,  1342, 1344. 1345  (d)  and 
(e),  1361;  E.O.  11735.  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b.  243.  246.  300f.  300g.  300g-l.  300g-2. 
300g-3,  300g-4.  300g-5.  300g-%.  300 j-1, 
300J-2.  300J-3,  30OJ-4.  300j-«.  1857  et  seq.. 
6901-6992k.  7401-7671q.  7542,  9601-9657. 
11023.  11048. 

2.  Section  9.1  is  amended  in  the  table 
by  adding  the  center  heading  and  the 
entries  under  that  center  heading  in 
numerical  order  to  read  as  follows: 

§9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  control 
No. 


^'The  Technical  Code  on  Control  of  Emission  of 
Nitrogen  Oxides  from  Marine  Diesel  Engines  in  the 
Annex  VI  of  MARPOL  73/78  Regulations  for  the 
Prevention  of  Air  Pollution  from  Ships  and  NOx 
Technical  Code.  International  Maritime 
Organization.  Sfre  footnote  1  regarding  how  to 
obtain  copies  of  these  documents. 


Control  of  Emissions  From  New  and  In-Use 
Marine  Compression-Ignition  Engine* 

d4.7-94,12  2060-0460. 

94.101-94.109  2060-0460 

94.203-94.222  2060-0460 

94  303-94.310  2060-0460 

94.403-94.408 2060-0460 

94.508-94.509 2060-0460 

94.804  2060-0460 

94.904-94.911  2060-0460 


PART  94— CONTROL  OF  AIR 
POLLUTION  FROM  MARINE 
COMPRESSION-IGNITION  ENGINES 

1.  The  authority  for  part  94  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  7522.  7523.  7524. 
7525,  7541,  7542,  7543,  7545,  7547,  7549. 
7550,  and  7601(a). 

Subpart  A— (Amended] 

2.  Section  94.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


194.1  'Applicability. 
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.  (b)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  section,  the 
requirements  and  prohibitions  of  this 
part  do  not  apply  with  respect  to  the 
engines  identified  in  paragraphs  (a)(1) 
and  (2)  of  this  section  where  such 
engines  are: 

(1)  Marine  engines  with  rated  power 
below  37  kW;  or 

(2)  Marine  engines  on  foreign  vessels. 

3.  Section  94.2  is  amended  by  adding, 
in  alphabetical  order,  definitions  to 
paragraph  (b)  for  "Annex  VI  Technical 
Code",  "Brake-specific  fuel 
consumption",  "Hydrocarbon 
standard",  "Maximum  test  speed", 
"Residual  hiel".  "Round",  "Tier  1", 
"Vessel  operator",  and  "Vessel  ovvmer", 
and  revising  the  definitions  for 
"Designated  Officer",  "Diesel  fuel",  and 
"New  vessel"  to  read  as  follows: 

§94.2    Definitions. 

***** 

(b)  As  used  in  this  part,  all  terms  not 
defined  in  this  section  shall  have  the 
meaning  given  them  in  the  Act: 

Annex  VI  Technical  Code  means  the 
"Technical  Code  on  Control  of  Emission 
of  Nitrogen  Oxides  from  Marine  Diesel 
Engines,"  adopted  by  the  International  ,- 
Maritime  Organization  (incorporated  by 
reference  in  §  94.5). 
***** 

Brake-specific  fuel  consumption 
means  the  mass  of  fuel  consumed  by  an 
engine  during  a  test  segment  divided  by 
the  brake-power  output  of  the  engine 
during  that  same  test  segment. 
*        *        *        *        * 

Designated  Officer  means  the  Manager 
of  the  Engine  Programs  Group  (6405-J), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  Washington, 
DC  20460. 
***** 

Diesel  fuel  means  any  fuel  suitable  for 
use  in  diesel  engines  which  is 
conunonly  or  commercially  known  or 
sold  as  diesel  fuel  or  marine  distillate 
fiiel. 


Hydrocarbon  standard  means  an 
emission  standard  for  total 
hydrocarbons,  nonmethane 
hydrocarbons,  or  total  hydrocarbon 
equivalent;  or  a  combined  emission 
standard  for  NOx  and  total 
hydrocarbons,  nonmethane 
hydrocarbons,  or  total  hydrocarbon 
equivalent. 
***** 

Maximum  test  speed  means  the 
engine  speed  defined  by  §  94.107  to  be 
the  maximxun  engine  speed  to  use 
during  testing. 

***** 

New  vessel  means: 
(l)(i)  A  vessel,  the  equitable  or  legal 
title  to  which  has  never  been  transferred 
to  an  ultimate  purchaser;  or 

(ii)  For  vessels  with  no  Category  3 
engines,  a  vessel  that  has  been  modified 
such  that  the  value  of  the  modifications 
exceeds  50  percent  of  the  value  of  the 
modified  vessel.  The  value  of  the 
modification  is  the  difference  in  the 
assessed  value  of  the  vessel  before  the 
modification  and  the  assessed  value  of 
the  vessel  after  the  modification.  Use 
the  following  equation  to  determine  if 
the  fractional  value  of  the  modification 
exceeds  50  percent: 
Percent  of  value  =  [(Value  after 
modification) -(Value  before 
modification)!  x  100%  (Value  after 
modification) 
(iii)  For  vessels  with  Category  3 
engines,  a  vessel  that  has  undergone  a 
modification,  which: 

(A)  Substantially  alters  the 
dimensions  or  carrying  capacity  of  the 
vessel;  or 

(2)  Changes  the  type  of  vessel;  or 

(3)  Substantially  prolongs  the  vessel's 

life. 

(2)  Where  the  equitable  or  legal  title 
to  a  vessel  is  not  transferred  to  an 
ultimate  purchaser  prior  to  its  being 
placed  into  service,  the  vessel  ceases  to 
be  new  when  it  is  placed  into  service. 
*        *        *      .  *        * 

Residual  fuel  means  a  petroleum 
product  containing  the  heavier 
compounds  that  remain  after  the 

Table  1  of  §94.5.— ASTM  Materials 


distillate  fuel  oils  (e.g.,  diesel  fuel  and 
marine  distillate  fuel)  and  lighter 
hydrocarbons  are  distilled  away  in 
refinery  operations. 

Round  means  to  round  niunbers 
according  to  ASTM  E29-02 
(incorporated  by  reference  in  §  94.5), 
unless  otherwise  specified. 
*****  • 

Tier  1  means  relating  to  an  engine 
subject  to  the  Tier  1  emission  standards 
listed  in  §  94.8. 

***** 

Vessel  operator  means  any  individual 
that  physically  operates  or  maintains  a 
vessel,  or  exercises  managerial  control 
over  the  operation  of  the  vessel. 

Vessel  owner  means  the  individual  or 
company  that  holds  legal  title  to  a 
vessel. 
***** 

4.  Section  94.5  is  revised  to  read  as 
follows: 


§  94.5    Reference  materials. 

We  have  incorporated  by  reference 
the  documents  listed  in  this  section. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  prescribed  in  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Anyone  may  inspect  copies 
at  the  U.S.  EPA,  Air  and  Radiation 
Docket  and  Information  Center.  1391 
Constitution  Ave..  NW..  Room  B102, 
EPA  West  Building,  Washington.  DC 
20460  or  the  Office  of  the  Federal 
Register.  800  N.  Capitol  St.,  NW..  7th 
Floor.  Suite  700.  Washington.  DC. 

(a)  ASTM  material.  Table  1  of  §  94.5 
lists  material  fi-om  the  American  Society 
for  Testing  and  Materials  that  we  have 
incorporated  by  reference.  The  first 
coliunn  lists  the  niunber  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  PO  Box 
C700.  West  Conshohocken.  PA  19428. 
Table  1  follows:        • 


Document  No.  and  name  

ASTM  D  86-01,  Standard  Test  Method  for  Distillation  of  Petroleum  Products  at  Atmospheric  Pressure  

ASTM  D  9^-02!  Standard  Test  Methods  for  Flash-Point  by  Pensky-Martens  Closed  Cup  Tester 

ASTM  D  129-00,  Standard  Test  Method  for  Sulfur  in  Petroleum  Products  (General  Bomb  Method) 

ASTM  D  287-92  (Reapproved  2000),  Standard  Test  Method  for  API  Gravity  of  Cmde  Petroleum  and  Pe- 
troleum Products  (Hydrometer  Method).  ,      ^  ,.k 

ASTM  D  445-01 ,  Standard  Test  Method  for  Kinematic  Viscosity  of  Transparent  and  Opaque  Liquids  (the 
Calculation  of  Dynamic  Viscosity). 

ASTM  D  613-01,  Standard  Test  Method  for  Cetane  Number  of  Diesel  Fuel  Oil  

ASTM  D  1319-02a,  Standard  Test  Method  for  Hydrocarbon  Types  in  Liquid  Petroleum  Products  by  Fluo- 
rescent Indicator  Adsorption. 


Part  94  reference 


94.108 
94.108 
94.108 
94.108 

94.108 

94.106 
94.108 
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Document  No.  and  name 


ASTM  D  2622-98.  Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  Wavelengtti  Dispersive  X-ray 
Fluorescence  Spectrometry. 

ASTM  D  5186-99,  Standard  Test  Method  for  Determination  of  the  Aromatic  Content  and  Polynuclear  Aro- 
matic Content  of  Diesel  Fuels  and  Aviation  Turbine  Fuels  by  Supercritical  Fluid  Chromatography. 

ASTM  E  29-02,  Standard  Practice  for  Using  Significant  Digits  in  Test  Data  to  Determine  Conformance  with 
Specifications. 

(b)  ISO  material.  Table  2  of  §  94.5  lists  material  from  the  International  Organization  for  Standardization  that  we  have 
incorporated  by  reference.  The  first  column  lists  the  number  and  name  of  the  material.  The  second  column  lists  the  section 
of  this  part  where  we  reference  it.  Anyone  may  purchase  copies  of  these  materials  from  the  International  Organization  for 
Standardization,  Case  Postale  56.  CH-1211  Geneva  20,  Switzerland. 

Table  2  follows: 


Table  2  of  §94.5.— ISO  Materials 


Document  No.  and  name 


ISO  8178-1,  Reciprocating  internal  combustion  engines — Exhaust  emission  measurement— Part  1: 
t>ed  measurement  of  gaseous  and  particulate  exhaust  emissions,  1996. 


Test- 


40  CFR  part  94  reference 


94.109 


(c)  IMO  material.  Table  3  of  §  94.5  lists  material  from  the  International  Maritime  Organization  that  we  have  incorporated 
by  reference.  The  first  column  lists  the  number  and  name  of  the  material.  The  second  column  lists  the  section  of  this  part 
where  we  reference  it.  Anyone  may  purchase  copies  of  these  materials  from  the  International  Maritime  Organization,  4  Albert 
Embankment.  London  SEl  7SR,  United  Kingdom. 

Table  3  follows: 

Table  3  of  §  94.5.— IMO  Materials 


Document  No.  and  name 


Resolution  2— Technical  Code  on  Control  of  Emission  of  Nitrogen  Oxides  from  Marine  Diesel  Engines, 
1997. 


40  CFR  part  94  reference 


94.2,      94.11,      94.108,      94.109, 
94.204,  94.211.  94.1004. 


5.  Section  94.7  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§  94.7    General  standards  and 
requirements. 

***** 

(d)  Manufacturers  shall  ensure  that  all 
engines  subject  to  the  emission 
standards  of  this  part  are  equipped  with 
a  connection  in  the  engine  exhaust 
system  that  is  located  downstream  of 
the  engine  and  before  any  point  at 
which  the  exhaust  contacts  water  (or 
any  other  cooling/scrubbing  medium) 
for  the  temporary  attachment  of  gaseous 
and/or  particulate  emission  sampling 
equipment.  Use  good  engineering 
judgment  to  locate  the  connection.  This 
connection  shall  be  internally  threaded 
with  standard  pipe  threads  of  a  size  not 
larger  than  one-half  inch,  and  shall  be 
closed  by  a  pipe-plug  when  not  in  use. 
Equivalent  connections  are  allowed. 


Engine  manufacturers  may  comply  with 
this  requirement  by  providing  vessel 
manufacturers  with  clear  instructions 
explaining  how  to  meet  this 
requirement,  and  noting  in  the 
instructions  that  failure  to  comply  may 
subject  the  vessel  manufacturer  to 
federal  penalties.  Vessel  manufacturers 
are  required  to  comply  with  the  engine 
manufacturer's  instructions. 
***** 

6.  Section  94.8  is  amended  by  revising 
paragraphs  (a),  (c),  (d),  (e),  (f),  and  (g)  to 
read  as  follows: 

§  94.8    Exhaust  emission  standards. 

(a)  The  Tier  1  standards  of  paragraph 
(a)(1)  of  this  section  apply  until 
replaced  by  the  standards  of  paragraph 
(a)(2)  of  this  section. 

(1)  Tier  1  standards.  NOx  emissions 
from  model  year  2004  and  later  engines 


with  displacement  of  2.5  or  more  liters 
per  cylinder  may  not  exceed  the 
following  values: 

(i)  17.0  g/kW-hr  when  maximum  test 
speed  is  less  than  1 30  rpm. 

(ii)45.0xN   "-"  when  maximum  test 
speed  is  at  least  1 30  but  less  than  2000 
rpm,  where  N  is  the  maximum  test 
speed  of  the  engine  in  revolutions  per 
minute. 

(Note:  Round  speed-dependent 
standards  to  the  nearest  0.1  g/kW-hr.) 

(iii)  9.8  g/kW-hr  when  maximum  test 
speed  is  2000  rpm  or  more. 

(2)  Tier  2  standards,  (i)  Exhaust 
emissions  from  marine  compression- 
ignition  engines  shall  not  exceed  the 
applicable  Tier  2  exhaust  emission 
standards  contained  in  Table  A-1  as 
follows: 


Table  A-1  .—Primary  Tier  2  Exhaust  Emission  Standards  (G/kW-hr) 


9 

Engine  size  liters/cylinder,  rated  power 

Category 

Model  year ' 

THC+NOx 
g/kW-hr 

CO 
g/kW-hr 

PM 
g/kW-hr 

disp.  <  0.9  and  power  >  37  kW  

0.9  <  disp.  <  1.2,  all  power  levels 

1.2  <  disp.  <  2.5,  all  power  levels  

2.5  <.  disp.  <  5.0,  all  power  levels 

Category  1  

Category  1   

Category  1  

Category  1  

2005 
2004 
2004 
2007 

7.5 

'72 

72 

72 

5.0 
5.0 
5.0 
5.0 

0.40 
0.30 
0.20 
0.20 
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TABLE  A-i1.— Primary  Tier  2  Exhaust  Emission  Standards  (G/kW-hr)— Continued 


Engine  size  liters/cylinder,  rated  power 


5.0  <  disp.  <  15.0,  all  power  levels 

15.0  <  disp.  <  20.0  power,  <  3300  kW 
15.0  <  disp.  <  20.0,  power  >  3300  kW 
20.0  <  disp.  <  25.0,  all  power  levels  .... 
25.0  <  disp.  <  30.0,  all  power  levels  .... 
disp.  >  30.0,  all  power  levels  


Category 


Category  2 
Category  2 
Category  2 
Category  2 
Category  2 
Category  3 


Model  year 


2007 
2007 
2007 
2007 
2007 
2007 


THC+NOx 
g/kW-hr 


7.8 
8.7 
9.8 
9.8 
11.0 


CO 

g/kW-hr 


5.0 
5.0 
5.0 
5.0 
5.0 


PM 
g/kW-hr 


0.27 
0.50 
0.50 
0.50 
0.50 


See  paragraph  (a)(2)(ii)  of  this  section. 


I  The  model  years  listed  indicate  the  model  years  for  which  the  specified  standards  start. 


(ii)  EPA  has  not  finalized  Tier  2 
standards  for  Category  3  engines.  EPA 
will  promulgate  final  Tier  2  standards 
for  Category  3  engines  on  or  before  April 
27,  2007. 
***** 

(c)  In  lieu  of  the  TMC+NOx  standards, 
and  PM  standards  specified  in 
paragraph  (a)  of  this  section, 
manufactiu-ers  may  elect  to  include 
engine  families  in  the  averaging, 
banking,  and  trading  program,  the 
provisions  of  which  are  specified  in 
subpart  D  of  this  part.  The  manufacturer 
shall  then  set  a  family  emission  limit 
(PEL)  which  will  serve  as  the  standard 
for  that  engine  family.  The  ABT 
provisions  of  subpart  D  of  this  part  do 
not  apply  for  Category  3  engines. 

(d)(1)  Naturally  aspirated  engines 
subject  to  the  standards  of  this  section 


shall  not  discharge  crankcase  emissions 
into  the  ambient  atmosphere. 

(2)  For  engines  using  turbochargers, 
pumps,  blowers,  or  superchargers  for  air 
induction,  if  the  engine  discharges 
crankcase  emissions  into  the  ambient 
atmosphere  in  use.  these  crankcase 
emissions  shall  be  included  in  all 
exhaust  emission  measurements.  This 
requirement  applies  only  for  engines 
subject  to  hydrocarbon  standards  (e.g.. 
THC  standards,  NMHC  standards,  or 
THC+NOx  standards). 
,  (3)  The  crankcase  requirements  of  this 
paragraph  (d)  do  not  apply  for  Tier  1 
engines. 

(e)(1)  For  Category  1  and  Category  2 
engines,  exhaust  emissions  from 
propulsion  engines  subject  to  the 
standards  (or  FELs)  in  paragraph  (a),  (c). 
or  (f)  of  this  section  shall  not  exceed: 

(i)  1.20  times  the  applicable  standards 
(or  FELs)  when  tested  in  accordance 


with  the  supplemental  test  procedures 
specified  in  §  94.106  at  loads  greater 
than  or  equal  to  45  percent  of  the 
maximum  power  at  rated  speed  or  1.50 
times  the  applicable  standards  (or  FELs) 
at  loads  less  than  45  percent  of  the 
maximum  power  at  rated  speed;  or 

(ii)  1.25  times  the  applicable 
standards  (or  FELs)  when  tested  over 
the  whole  power  range  in  accordance 
with  the  supplemental  test  procedures 
specified  in  §  94.106. 

(2)  [Reserved] 

(f)  The  following  define  the 
requirements  for  low-emitting  Blue  Sky 
Series  engines: 

(1)  Voluntary  standards,  (i)  Category  1 
and  Category  2  engines  may  be 
designated  "Blue  Sk}'  Series"  engines  by 
meeting  the  volimtary  standards  listed 
in  Table  A-2,  which  apply  to  alL 
certification  and  in-use  testing: 


Table  A-2.— Voluntary  Emission  Standards  [g/kW-hr] 


Rated  brake  power  (kW) 

Power  >  37  kW,  and  displ.  <  0.9 

0.9  <displ.  <  1.2 • 

1.2  <  displ.  <  2.5 • : 

2.5  <  displ.  <  5 

5  <  displ.  <  15 

15  <  disp.  <  20,  and  power  <  3300  kW  

15  <  disp.  <  20,  and  power  >  3300  kW 

20  <  disp.  <  25  

25  <  disp.  <  30 • 


THC+NOx 

PM 

* 

4.0 
4.0 
4.0 
5.0 
5.0 
5.2 
5.9 
5.9 
6.6 

0.24 

0.18 

0.12 

r 

012 

0.16 

0.30 

.\ 

0.30 

0.30 

0.30 

(ii)  Category  3  engines  may  be 
designated  "Blue  Sky  Series"  engines  by 
meeting  these  voluntary  standards  that 
would  apply  to  all  certification  and  in- 
use  testing: 

(A)  A  NOx  standard  of  9.0  x  N  -  »  2° 
where  N  =  the  maximum  test  speed  of 
the  engine  in  revolutions  per  minute  (or 
4.8  g/kW-hr  for  engines  vdth  maximum 
test  speeds  less  than  130  rpm).  (Note: 
Round  speed-dependent  standards  to 
the  nearest  0.1  g/kW-hr.) 

(B)  An  HC  standard  of  0.4  g/kW-hr. 

(C)  A  CO  standard  of  3.0  g/kW-hr. 
(2)  Additional  standards.  Blue  Sky 

Series  engines  are  subject  to  all 


provisions  that  would  otherwise  apply 
under  this  part. 

(3)  Test  procedures.  Manufactiu^rs 
may  use  an  alternate  procedure  to 
demonstrate  the  desired  level  of 
emission  control  if  approved  in  advance 
by  the  Administrator. 

(g)  Standards  for  alternative  fuels.  The 
standards  described  in  this  section 
apply  to  compression-ignition  engines, 
irrespective  of  fuel,  with  the  following 
two  exceptions  for  Category  1  and 
Category  2  engines: 

(1)  Engines  fueled  with  natural  gas 
shall  comply  with  NMHC+NOx 
standards  that  are,  numerically 


equivalent  to  the  THC+NOx  described 
in  paragraph  (a)  of  this  section;  and 

(2)  Engines  fueled  with  alcohol  fuel 
shall  comply  with  THCE+NOx 
standards  that  are  numerically 
equivalent  to  the  THC+NOx  described 
in  paragraph  (a)  of  this  section. 

7.  Section  94.9  is  amended  by  revising 
paragraphs  (a)(1).  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§94.9    Compliance  with  emission 
standards. 

(a)*  *  * 

(1)  The  minimum  useful  life  is  10 
years  or  10.000  hours  of  operation  for 
Category  1.10  years  or  20.000  hours  of 
operation  for  Category  2.  and  3  years  or 
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10,000  hours  of  operation  for  Category 
3. 

(1)  Compliance  with  the  applicable 
emission  standards  by  an  engine  family 
shall  be  demonstrated  by  the  certifying 
manufacturer  befdre  a  certificate  of 
conformity  may  be  issued  under 
§94.208.  Manufacturers  shall 
demonstrate  compliance  using  emission 
data,  measured  using  the  procedures 
specified  in  Subpart  B  of  this  part,  from 
a  low  hour  engine.  A  development 
engine  that  is  equivalent  in  design  to  the 
marine  engines  being  certiHed  may  be 
used  for  Category  2  or  Category  3 
certification. 

(2)  The  emission  values  to  compare 
with  the  standards  shall  be  the  emission 
values  of  a  low  hour  engine,  or  a 
development  engine,  adjusted  by  the 
deterioration  factors  developed  in 
accordance  with  the  provisions  of 
§94.219.  Before  comparing  any 
emission  value  with  the  standard,  round 
it  to  the  same  number  of  significant 
figures  contained  in  the  applicable 
standard. 
***** 

8.  Section  94.10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§94.10    Warranty  period. 

(a)(1)  Warranties  imposed  by 
§94.1107  for  Category  1  or  Category  2 
engines  shall  apply  for  a  period  of 
operating  hours  equal  to  at  least  50 
percent  of  the  useful  life  in  operating 
hours  or  a  period  of  years  equal  to  at 
least  50  percent  of  the  useful  life  in 
years,  whichever  comes  first. 

(2)  Warranties  imposed  by  §  94.1107 
for  Category  3  engines  shall  apply  for  a 
period  of  operating  hour^  equal  to  at 
least  the  full  useful  life  in  operating 
hours  or  a  period  of  years  equal  to  at 
least  the  full  useful  life  in  years, 
whichever  comes  first. 


9.  Section  94.11  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

$  94. 1 1    Requirements  for  rebuilding 
certified  engines. 

***** 

(g)  For  Category  3  engines,  the  owner 
and  operator  shall  also  comply  with  the 
recordkeeping  requirements  in  the 
Annex  VI  Technical  Code  (incorporated 
by  reference  at  §  94.5)  regarding  the 
Engine  Book  of  Record  Parameters. 

10.  Section  94.12  is  amended  by 
revising  the  introductory  te^t  and 
adding  paragraph  (0  to  read  as  follows: 

§94.12    Interim  provisions. 

This  section  contains  provisions  that 
apply  for  a  limited  number  of  calendar 
years  or  model  years.  These  provisions 
supercede  the  other  provisions  of  this 
part.  The  provisions  of  this  section  do 
not  apply  for  Category  3  engines. 
***** 

(f)  Manufactiu«rs  may  submit  test 
data  collected  using  the  Annex  VI  test 
procedures  to  show  compliance  with 
Tier  1  standards  for  model  years  before 
2007.  Note:  Starting  in  2007,  EPA  may 
approve  a  manufacturer's  request  to 
continue  using  alternate  procedures 
under  §  94.102(c),  as  long  as  the 
manufacturer  satisfies  EPA  that  the 
differences  in  testing  will  not  affect  NOx 
emission  rates. 

Subpart  B — [Amended] 

11.  Section  94.106  is  amended  by 
revising  the  section  heading  and 
introductory  text  to  read  as  follows: 

§  94. 1 06    Supplemental  test  procedures  for 
Category  1  and  Category  2  marine  engines. 

This  section  describes  the  test 
procedures  for  supplemental  testing 
conducted  to  determine  compliance 
with  the  exhaust  emission  requirements 
of  §  94.8(e)(1).  In  general,  the 
supplemental  test  procedures  are  the 
same  as  those  otherwise  specified  by 


this  subpart,  except  that  they  cover  any 
speeds,  loads,  ambient  conditions,  and 
operating  parameters  that  may  be 
experienced  in  use.  The  test  procedures 
specified  by  other  sections  in  this 
subpart  also  apply  to  these  tests,  except 
as  specified  in  this  section. 
***** 

12.  Section  94.107  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (f)  to  read  as  follows: 

§  94.1 07    Determination  of  maximum  test 
speed. 

(a)  Overview.  This  section  specifies 
how  to  determine  maximum  test  speed 
fix)m  a  lug  curve.  This  maximum  test 
speed  is  used  in  §§  94.105,  94.106,  and 
§  94.109  (including  the  tolerances  for 
engine  speed  specified  in  §  94.105). 
***** 

(f)  For  Category  3  engines, 
manufactiu^rs  may  choose  to  set  the 
maximum  test  speed  at  the  maximum 
in-use  engine  speed  instead  of  the  speed 
specified  in  §  94.107(d). 

13.  Section  94.108  is  amended  by 
revising  paragraphs  (a)(1),  (b),  and  (d)(1) 
and  adding  paragraph  (e)  to  read  as 
follows: 

§94.108    Test  fuels. 

(a)  Distillate  diesel  test  fuel.  (1)  The 
diesel  fuels  for  testing  Category  1  and 
Category  2  marine  engines  designed  to 
operate  on  distillate  diesel  fuel  shall  be 
clean  and  bright,  with  pour  and  cloud 
points  adequate  for  operability.  The 
diesel  fuel  may  contain  nonmetallic 
additives  as  follows:  cetane  improver, 
metal  deactivator,  antioxidant,  dehazer, 
antirust,  pour  depressant,  dye, 
dispersant,  and  biocide.  The  diesel  fuel 
shall  also  meet  the  specifications  (as 
determined  using  methods  incorporated 
by  reference  at  §  94.5)  in  Table  B-5  of 
this  section,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  as  follows: 


Table  B-5.— Federal  Test  Fuel  Specifications 


Hem 

Procedure' 

Value 

Cetane  

DistiHatlon  Range: 

Inllial  t)oiling  point,  "C 

10%  point,  "C , 

50%  point,  "C  

90%  point,  "C 

End  point,  "C  

Flashpoint,  °C  

Gravity,  API 

Hydrocartx)n  composition: 

Aromatics,  volume  percent 

ASTM  D  613-01  

ASTM  D  86-01 

40-48 
171-204 

ASTM  D  86-01   

ASTM  D  86-01   

ASTM  D  86-01  

ASTM  D  86-01   

ASTM  D  93-02  _ 

ASTM  D  287-92  

ASTM  D  1319-02a  or  D  5186-99 - 

ASTM  D  1319-02a 

204-238 

24a-282 

293-332 

321-366 

54  minimum 

32-37 

10  minimum 

Olefins  and  Saturates  (paraffins  and  rwpttitttertes)  

Remainder 

Total  Sulfur,  weight  percent _ 

ASTM  D  129-00  or  D  2622-98  

0.03-0.80 
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Table  B-5.— Federal  Test  Fuel  Specifications— Continued 


Item 


Viscosity  at  38  °C,  centistokes 


Procedure  ^ 


Value 


ASTM  D  445-01 


I  All  ASTM  standards  are  incorporated  by  reference  in  §94.5. 


2.0-3.2 


(b)  Other  fuel  types.  For  Category  1 
and  Category  2  engines  that  are 
designed  to  be  capable  of  using  a  type 
of  fuel  (or  mixed  fuel)  instead  of  or  in 
addition  to  distillate  diesel  fuel  (e.g., 
natural  gas,  methanol,  or  nondistillate 
diesel),  and  that  are  expected  to  use  that 
tjrpe  of  fuel  (or  mixed  fuel)  in  service: 

(1)  A  commercially  available  fuel  of 
that  type  shall  be  used  for  exhaust 
emission  testing.  The  manufacturer 
shall  propose  for  the  Administrator's 
approval  a  set  of  test  fuel  specifications 
that  take  into  accoimt  the  engine  design 
and  the  properties  of  conunercially 
available  fuels.  The  Administrator  may 
require  testing  on  each  fuel  if  it  is 
designed  to  operate  on  more  than  one 
fuel.  These  test  fuel  specifications  shall 
be  reported  in  the  application  for 
certification. 

(2)  [Reserved) 
***** 

(d)  Correction  for  sulfur.  (1) 
Particulate  emission  measurements  from 
Category  1  or  Category  2  engines 
without  exhaust  aftertreatment  obtained 
using  a  diesel  fuel  containing  more  than 
0.40  weight  percent  sulfur  may  be 
adjusted  to  a  sulfur  content  of  0.40 
weight  percent. 
***** 

(e)  Test  fuel  for  Category  3  engines. 
For  testing  Tier  1  engines,  use  test  fuels 
meeting  the  specifications  listed  in  the 
Annex  VI  Technical  Code  (incorporated 
by  reference  in  §  94.5). 

14.  A  new  §  94.109  is  added  to  read 
as  follows: 

§94.109    Test  procedures  for  Category  3 
marine  engines. 

(a)  Gaseous  emissions  shall  be 
measured  using  the  test  cycles  and 
procediues  specified  by  Section  5  of  the 
Annex  VI  Technical  Code  (incorporated 
by  reference  in  §  94.5).  except  as 
otherwise  specified  in  this  paragraph 
(a). 

(1)  The  inlet  air  and  exhaust 
restrictions  shall  be  set  at  the  average  in- 
use  levels. 

(2)  Measurements  are  valid  only  for 
sampling  periods  in  which  the 
temperature  of  the  charge  air  entering 
the  engine  is  within  3°C  of  the 
temperatiure  that  would  occur  in-use 
under  ambient  conditions  (temperature, 
pressure,  and  humidity)  identical  to  the 


test  conditions.  You  may  measure 
emissions  within  larger  discrepancies, 
but  you  may  not  use  those 
measurements  to  demonstrate 
compliance. 

(3)  Engine  coolant  and  engine  oil 
temperatures  shall  be  equivalent  to  the 
temperatiu«s  that  would  occur  in-use 
under  ambient  conditions  identical  to 
the  test  conditions. 

(4)  Exhaust  flow  rates  shall  be 
calculated  using  measured  fuel  flow 
rates. 

(5)  Standards  used  for  calibration 
shall  be  traceable  to  NIST  standards. 
(Other  national  standards  may  be  used 
if  they  have  been  shown  to  be 
equivalent  to  NIST  standards.) 

(6)  Certification  tests  rtby  be 
performed  at  any  representative 
pressure  and  hiunidity  levels. 
Certification  tests  may  be  performed  at 
any  ambient  air  temperatiu*  from  13°C 
to  30°C  and  any  charge  air  cooling  water 
temperature  from  17°C  to  27°C.  These 
limits  apply  instead  of  the  limits 
specified  in  section  5.2.1  of  the  Aimex 
VI  Technical  Code.  Correct  emissions 
for  test  conditions  using  the  corrections 
specified  in  section  5.12.3  of  the  Annex 
VI  Technical  Code. 

(7)  Test  cycles  shall  be  denormalized 
based  on  the  maximum  test  speed 
described  in  §  94.107. 

(b)  Analjfzers  meeting  the 
specifications  of  either  40  CFR  part  86. 
subpart  N,  or  ISO  8178-1  (incorporated 
by  reference  in  §  94.5)  shall  be  used  to 
measure  THC  and  CO. 

(c)  The  Administrator  may  specify 
changes  to  the  provisions  of  paragraph 
(a)  of  this  section  that  are  necessary  to 
comply  with  the  general  provisions  of 
§94.102. 

SubfMft  C— (Amended] 

15.  Section  94.203  is  amended  by 
revising  paragraph  (d)(14)  to  read  as 
follows: 

§  94.203    Application  for  certification. 

***** 

(d)*  *  * 

(14)  (i)  For  Category  1  and  Category  2 
engines,  a  statement  that  the  all  the 
engines  included  in  the  engine  family 
comply  with  the  Not  To  Exceed 
standards  specified  in  §  94.8(e)  when 
operated  under  all  conditions  which 
may  reasonably  be  expected  to  be 


encoxmtered  in  normal  operation  and 
use;  the  manufacturer  also  must  provide 
a  detailed  description  of  all  testing, 
engineering  analyses,  and  other 
information  which  provides  the  basis 
for  this  statement. 

(ii)  [Reserved) 
***** 

16.  Section  94.204  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  94.204    Designation  of  engine  families. 

***** 

(f)  Category  3  engines  shall  be 
grouped  into  engine  families  based  on 
the  criteria  specified  in  Section  4.3  of 
the  Annex  VI  Technical  Code 
(incorporated  by  reference  in  §  94.5), 
except  as  allowed  in  paragraphs  (d)  and 
(e)  of  this  section. 

17.  Sectron  94.205  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  94.205    Prohibited  controls,  adiustat>le 
parameters. 

*r  *  «  *  * 

(b)(1)  Category  1  marine  engines 
equipped  with  adjustable  parameters 
must  comply  with  all  requirements  of 
this  subpart  for  any  adjustment  in  the 
physically  adjustable  range. 

(2)  Category  2  and  Category  3  marine 
engines  equipped  with  adjustable 
parameters  must  comply  with  all 
requirements  of  thig  subpart  for  any 
adjustment  in  the  approved  adjustable 
range. 
***** 

(e)  Tier  1  Category  3  marine  engines 
shall  be  adjusted  according  to  the 
manufacturer's  specifications  for  testing. 

(f)  For  Category  3  marine  engines, 
manufacturers  must  specify  in  the 
maintenance  instructions  how  to  adjust 
the  engines  to  achieve  emission 
performance  equivalent  to  the 
performance  demonstrated  imder  the 
certification  test  conditions.  This  must 
address  all  necessary  adjustments, 
including  those  required  to  address 
differences  in  fuel  quality  or  ambient 
temperatiu^s.  For  example,  equivalent 
emissions  performance  can  be  measured 
relative  to  optimal  engine  performance 
that  could  be  achieved  in  the  absence  of 
emission  standards  [i.e.,  the  calibration 
that  result  in  the  lowest  fuel  . 
consumption  and/or  maximum  firing 
pressiue).  In  this  example,  adjustments 
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that  achieved  the  same  percent 
reduction  in  NOx  emissions  from  the 
optimal  calibration  would  be  considered 
to  be  equivalent.  Alternatively,  if  the 
engine  uses  injection  timing  retard  and 
EGR  to  reduce  emissions,  then  retarding 
timing  the  same  number  of  degrees 
(relative  to  optimal  engine  performance) 
and  using  the  same  rate  of  EGR  at  the 
different  conditions  would  be 
considered  to  be  equivalent. 

18.  Section  94.209  is  amended  by 
adding  introductory  text  to  the  section 
to  read  as  follows: 

§  94.209    Special  provisions  for  post- 
manufacture  marinizers. 

The  provisions  of  this  section  apply 
for  Category  1  and  Category  2  engines, 
but  not  for  Category  3  engines. 

•        *        •        •        * 

19.  Section  94.211  is  amended  by 
adding  paragraphs  (a)(3),  (e)(2)(iii),  (k) 
and  (1)  and  revising  paragraphs  (h) 
introductory  text,  and  (j)(2)  introductory 
text  to  read  as  follows: 

§94.211     Emission-related  maintenance 
instructions  for  purchasers. 

(a)  *  *  * 

(3)  For  Category  3  engines,  the 
manufacturer  must  provide  in  boldface 
type  on  the  first  page  of  the  written 
maintenance  instructions  notice  that 
§94.1004  requires  that  the  emissions- 
related  maintenance  be  performed  as 
specified  in  the  instructions  (or 
equivalent). 
***** 

(e)*  •  •  ' 

(2)*   *  • 

(iii)  The  maintenance  intervals  listed 
in  paragraphs  (e)(3)  and  (e)(4)  of  this 
section  do  not  apply  for  Category  3. 
***** 

(h)  For  Category  1  and  Category  2 
engines,  equipment,  instruments,  or 
tools  may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and  are: 
***** 

(j)  *   *   * 

(2)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in  use.  For  Category  1  and 
Category  2  engines,  the  manufacturer 
must  show  the  reasonable  likelihood  of 
such  maintenance  being  performed  in- 
use.  Critical  emission-related  scheduled 
maintenance  items  which  satisfy  one  of 
the  conditions  deRned  in  paragraphs 
(j)(2)(i)  through  (j)(2)(vi)  of  this  section 
will  be  accepted  as  having  a  reasonable 
likelihood  of  being  performed  in  use. 


(k)  For  engines  with  rated  power 
greater  than  130  kW,  the  manufacturer 
must  provide  the  ultimate  purchaser 
with  a  Technical  File  meeting  the 
speciHcations  of  section  2.4  of  the 
Annex VI  Technical  Code  (incorporated 
by  reference  in  §  94.5).  The  maintenance 
instructions  required  by  this  part  to  be 
provided  by  manufacturer  may  be 
included  in  this  Technical  File.  The 
manufacturer  must  provide  a  copy  of 
this  Technical  File  to  EPA  upon  request. 

(1)  Owners  and  operators,  of  Category 
3  engines  shall  transfer  the  maintenance 
instructions  to  subsequent  owners  and 
operators  of  the  engine  upon  sale  or 
transfer  of  the  engine  or  vessel. 

20.  Section  94.214  is  revised  to  read 
as  follows: 

§94.214    Production  engines. 

Any  manufacturer  obtaining 
certification  under  this  part  shall  supply 
to  the  Administrator,  upon  his/her 
request,  a  reasonable  number  of 
production  engines,  as  specified  by  the 
Administrator.  The  engines  shall  be 
representative  of  the  engines,  emission 
control  systems,  and  fuel  systems 
offered  and  typical  of  production 
engines  available  for  sale  or  use  under 
the  certificate.  These  engines  shall  be 
supplied  for  testing  at  such  time  and 
place  and  for  such  reasonable  periods  as 
the  Administrator  may  require.  This 
requirement  does  not  apply  for  Category 
3  engines.  Manufacturers  of  Category  3 
engines,  however,  must  allow  EPA 
access  to  test  engines  and  development 
engines  to  the  extent  necessary  to 
determine  that  the  engine  family  is  in 
full  compliance  with  the  applicable 
requirements  of  this  part. 

21.  Section  94.217  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  94.21 7    Emission  data  engine  selection. 

***** 

(0  A  single  cylinder  test  engine  may 
be  used  for  certification  of  Tier  1 
Category  3  engine  families.  If  you  use 
test  data  from  a  single  cylinder  test 
engine  for  certification,  explain  in  your 
application  how  you  have  determined 
that  such  data  show  that  the  multiple 
cylinder  production  engines  will 
comply  with  the  applicable  emission 
standards. 

22.  Section  94.218  is  amended  by 
revising  paragraphs  (c)  and  (d)(1)  to  read 
as  follows: 

§  94.21 8    Deterioration  factor 
determination. 

***** 

(c)  Rounding.  (1)  In  the  case  of  a 
multiplicative  exhaust  emission 
deterioration  factor,  round  the  factor  to 


three  places  to  the  right  of  the  decimal 
point. 

(2)  In  the  case  of  an  additive  exhaust 
emission  deterioration  factor,  round  the 
factor  shall  to  at  least  two  places  to  the 
right  of  the  decimal  point. 

(d)(1)  Except  as  allowed  by  paragraph 
(d)(2)  of  this  section,  the  manufactiuer 
shall  determine  the  deterioration  factors 
for  Category  1  and  Category  2  engines 
based  on  service  accumulation  and 
related  testing,  according  to  the 
manufacturer's  procedures,  and  the 
provisions  of  §§  94.219  and  94.220.  The 
manufacturer  shall  determine  the  form 
and  extent  of  this  service  accumulation, 
consistent  with  good  engineering 
practice,  and  shall  describe  this  process 
in  the  application  for  certification. 
***** 

23.  Section  94.219  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  94.21 9    Durability  data  engine  selection. 

(a)  For  Category  1  and  Category  2 
engines,  the  manufacturer  shall  select 
for  durability  testing,  from  each  engine 
family,  the  engine  configuration  which 
is  expected  to  generate  the  highest  level 
of  exhaust  emission  deterioration  on 
engines  in  use,  considering  all  exhaust 
emission  constituents  and  the  range  of 
installation  options  available  to  vessel 
builders.  The  manufacturer  shall  use 
good  engineering  judgment  in  making 
this  selection. 


Subpart  D — [Amended] 

24.  Section  94.305  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  94.305    Credit  generation  and  use 
calculation. 

(a)  For  each  participating  engine 
family,  calculate  THC+NOx  and  PM 
emission  credits  (positive  or  negative) 
according  to  the  equation  in  paragraph 
(b)  of  this  section  and  round  emissions 
to  the  nearest  one-hundredth  of  a 
megagram  (Mg).  Use  consistent  units 
throughout  the  calculation. 


Subpart  E— [Amended] 

24.  Section  94.403  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§94.403    Emission  defect  information 
report 

(a)  A  manufacturer  must  file  a  defect 
information  report  whenever  it 
determines,  in  accordance  with 
procedures  it  established  to  identify 
either  safety-related  or  performance 
defects  (or  based  on  other  information), 
that  a  specific  emission-related  defect 
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exists  in  29  or  more  Category  1  marine 
engines,  or  10  or  more  Category  2 
marine  engines,  or  2  or  more  Category 
3  engines  or  cylinders.  No  report  must 
be  filed  under  this  paragraph  for  any 
emission-related  defect  corrected  prior 
to  the  sale  of  the  affected  engines  to  an 
ultimate  purchaser.  (Note:  These  limits 
apply  to  the  occurrence  of  the  same 
defect,  and  are  not  constrained  by 
engine  family  or  model  year.) 


Subpart  F — [Amended]  ^ 

25.  Section  94.503  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§94.503    General  requirements. 

(a)  For  Tier  2  and  later  Category  1  and 
Category  2  engines,  manufactiuers  shall 
test  production  line  engines  in 
accordance  with  sampling  procedures 
specified  in  §  94.505  and  the  test 
procedures  specified  in  §  94.506.  The 
production-line  testing  requirements  of 
this  part  do  not  apply  for  other  engines. 

(b)  Upon  request,  the  Administrator 
may  also  allow  manufacturers  to 
conduct  alternate  production  line 
testing  programs  for  Category  1  and 
Category  2  engines,  provided  the 
Administrator  determines  that  the 
alternate  production  line  testing 
program  provides  equivalent  assinance 
that  the  engines  that  are  being  produced 
conform  to  the  provisions  of  this  part. 
As  part  of  this  allowance  or  for  other 
reasons,  the  Administrator  may  waive 
some  or  all  of  the  requirements  of  this 
subpart. 
***** 

26.  Section  94.505  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  94.505    Sample  selection  for  testing. 

(a)  At  the  start  of  each  model  year,  the 
manufactiner  will  begin  to  select 
engines  from  each  Category  1  and 
Category  2  engine  family  for  production 
line  testing.  Each  engine  will  be  selected 
bom  the  end  of  the  production  line. 
Testing  shall  be  performed  throughout 
the  entire  model  year  to  the  extent 
possible.  Engines  selected  shall  cover 
the  broadest  range  of  production 
possible. 
***** 

27.  Section  94.507  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§94.507    Sequence  of  testing. 

(a)  If  one  or  more  Category  1  or 
Category  2  engines  fail  a  production  line 
test,  then  the  manufacturer  must  test 


two  additional  engines  for  each  engine 
that  fails. 


28.  Section  94.508  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  and 
(e)  introductory  text  to  read  as  follows: 

§  94.508    Calculation  and  reporting  of  test 
results. 

***** 

(a)  Manufacturers  shall  calculate 
initial  test  results  using  the  applicable 
test  procedure  specified  in  §  94.506(a). 
These  results  must  also  include  the 
Green  Engine  Factor,  if  applicable. 
Round  these  results  to  the  number  of 
decimal  places  contained  in  the 
applicable  emission  standard  expressed 
to  one  additional  significant  figine. 

(b)  To  calculate  test  results,  siun  the 
initial  test  results  derived  in  paragraph 
(a)  of  this  section  for  each  test  engine, 
divide  by  the  number  of  tests  conducted 

,  on  the  engine,  and  round  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  decimal  place.  (For 
example,  if  the  applicable  standard  is 
7.8,  then  roimd  the  test  results  to  two 
places  to  the  right  of  the  decimal.) 

(c)  To  calculate  the  final  test  results 
for  each  test  engine,  apply  the 
appropriate  deterioration  factors, 
derived  in  the  certification  process  for 
the  engine  family,  to  the  test  results 
described  in  paragraph  (b)  of  this 
section;  round  to  the  same  number  of 
decimal  places  contained  in  the 
applicable  standard  expressed  to  one 
additional  decimal  place.  (For  example, 
if  the  applicable  standard  is  7.8,  then 
round  die  test  results  to  two  places  to 
the  right  of  the  decimal.) 

(d)Tl)  If,  subsequent  to  an  initial 
failure  of  a  Category  1  or  Category  2 
production  line  test,  the  average  of  the 
test  results  for  the  failed  engine  and  the 
two  additional  engines  tested,  is  greater 
than  any  applicable  emission  standard 
or  FEL,  the  engine  family  is  deemed  to 
be  in  non-compliance  with  applicable 
emission  standards,  and  the 
manufacturer  must  notify  the 
Administrator  within  2  working  days  of 
such  noncompliance. 

(2)  [Reserved] 

(e)  Within  30  calendar  days  of  the  end 
of  each  quarter  in  which  production  line 
testing  occurs,  each  manufacturer  must 
submit  to  the  Administrator  a  report 
which  includes  the  following 
information: 
***** 

29.  Section  94.510  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  94.51 0    Compliance  with  criteria  for 
production  line  testing. 


(b)  A  Category  1  or  Category  2  engine 
family  is  deemed  to  be  in 
noncompliance,  for  purposes  of  this, 
subpart,  if  at  any  time  throughout  the 
model  year,  the  average  of  an  initial 
failed  engine  and  the  two  additional 
engines  tested,  is  greater  than  any 
applicable  emission  standard  or  FEL. 

Subpart  I — [Amended] 

30.  Section  94.801  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§94.801    Applicability. 

***** 

(b)  Regidations  prescribing  further 
procedures  for  the  importation  of 
engines  into  the  Customs  territory  of  the 
United  States  are  set  forth  in  U.S. 
Customs  Service  regulations  (19  CFR 
chapter  I). 

Subpart  J— [Amended] 
§94.904    [Amended] 

31.  Section  94.904  is  amended  by 
removing  paragraph  (b)(7). 

32.  Section  94.906  is  amended  by  ' 
revising  the  section  heading  and 
removing  paragraph  (d)  to  read  as 
follows: 

§  94.906    Manufacturer-owned  exemption, 
display  exemption,  and  competition 
exemption. 

*        *        ^        *        * 

33.  Section  94.907  is  amended  by 
revising  paragraph  (d),  introductory 
text,  to  read  as  follows: 

§  94.907    Engine  dressing  exemption. 

*****  it 

(d)  New  Category  1  and  Category  2 
marine  engines  that  meet  all  the 
following  criteria  are  exempt  under  this 
section: 

***** 

34.  Subpart  K,  consisting  of 
§§94.1001,  94.1002,  94.1003.  and 
94.1004,  is  added  to  read  as  follows: 

Subpart  K — Requirements  Applicatile  to 
Vessel  Manufacturers,  Owrters,  and 
Operators 

Sec. 

94.1001  Applicability. 

94.1002  Definitions.' 

94.1003  Production  testing,  in-use  testing, 
and  inspections. 

94.1004  Maintenance,  repair  adjustment, 
and  recordkeeping. 

Sut>part  K— Requirements  Applicable 
to  Vessel  Manufacturers,  Owners,  and 
Operators 

§94.1001    Applicability. 

The  requirements  of  this  subpart  are 
applicable  to  manufacturers,  owners, 
and  operators  of  marine  vessels  that 
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contain  Category  3  engines  subject  to 
the  provisions  of  subpart  A  of  this  part, 
except  as  otherwise  specified. 

§94.1002    Definitions. 

The  definitions  of  subpart  A  of  this 
part  apply  to  this  subpart. 

§  94. 1 003    Production  testing.  in-us« 
testing,  and  inspections. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Manufacturers,  owners  and 
operators  must  allow  emission  tests  and 
inspections  to  be  conducted  and  must 
provide  reasonable  assistance  to 
perform  such  tests  or  inspections. 

§  94.1 004    IMaintenance,  repair,  adiustment, 
and  recorditeeping. 

(a)  Unless  otherwise  approved  by  the 
Administrator,  all  owners  and  operators 
of  Category  3  engines  subject  to  the 
provisions  of  this  part  shall  ensure  that 
all  emission:related  maintenance  is 
performed,  as  specified  in  the 
maintenance  instructions  provided  by 
the  certifying  manufacturer  in 
compliance  with  §94.211. 

(b)  Unless  otherwise  approved  by  the 
Administrator,  all  maintenance,  repair, 
adjustment,  and  alteration  of  engines 
subject  to  the  provisions  of  this  part 
performed  by  any  owner,  operator  or 
other  maintenance  provider  that  is  not 
covered  by  paragraph  (a)  of  this  section 
shall  be  performed,  using  good 
engineering  judgment,  in  such  a  manner 
that  the  engine  continues  (after  the 
maintenance,  repair,  adjustment  or 
alteration)  to  meet  the  emission 
standards  it  was  certified  as  meeting 
prior  to  the  need  for  service. 
Adjustments  are  limited  to  the  range 
specified  by  the  engine  manufacturer  in 
the  approved  application  for 
certification. 

(c)  An  engine  may  not  be  adjusted  or 
altered  contrary  to  the  requirements  of 
§94.11  or  §94. 1004(b),  except  as 
allowed  by  §  94.1103(b)(2).  If  such  an 
adjustment  or  alteration  occurs,  the 
engine  must  be  returned  to  a 
configuration  allowed  by  this  part 
within  two  hours  of  operation.  Each 
two-hour  period  during  which  there  is 
noncompliance  is  a  separate  violation. 
The  following  provisions  apply  to 
adjustments  or  alterations  made  under 
§  94.1103(b)(2): 

(1)  In  the  case  of  an  engine  that  is 
adjusted  or  altered  under 
§94.1103(b)(2)(i),  there  is  no  violation 
under  this  paragraph  (c)  for  engine 
operation  before  completion  of  the 
repair  or  replacement  procedure.  The 
provisions  of  paragraph  (c)  introductory 
text  apply  to  all  operation  following 
completion  of  the  repair  or  replacement 
procedure. 


(2)  In  the  case  of  an  engine  that  is 
adjusted  or  altered  under  . 

§94.1103(b)(2)(ii),  there  is  no  violation 
under  this  paragraph  (c)  if  the  engine 
operates  for  less  than  two  hours 
following  the  conclusion  of  the 
emergency  that  prompted  the 
adjustment  or  alteration  before  the 
emission-control  system  is  restored  to 
proper  functioning.  The  provisions  of 
paragraph  (c)  introductory  text  apply  to 
all  operation  that  occurs  after  this  two- 
hour  period. 

(d)  The  owner  and  operator  of  the 
engine  shall  maintain  on  board  the 
vessel  records  of  all  maintenance, 
repair,  and  adjustment  that  could 
reasonably  affect  the  emission 
performance  of  any  Category  3  engine 
subject  to  the  provision  of  this  part. 
Owners  and  operators  shall  also 
maintain,  on  board  the  vessel,  records 
regarding  certification,  parameter 
adjustment,  and  fuels  used.  For  engines 
that  are  automatically  adjusted 
electronically,  all  adjustments  must  be 
logged  automatically.  Owners  and 
operators  shall  make  these  records 
available  to  EPA  upon  request.  These 
records  must  include  the  following: 

(1)  [Reserved] 

(2)  The  Technical  File.  Record  Book 
of  Engine  Parameters,  and  bunker 
delivery  notes  that  are  required  by  the 
Aimex  VI  Technical  Code  (incorporated 
by  reference  in  §  94.5). 

(3)  Specific  descriptions  of  engine 
maintenance,  repair,  adjustment,  and 
alteration  (including  rebuilding).  The 
descriptions  must  include  at  least  the 
date,  time,  and  nature  of  the 
maintenance,  repair,  adjustment,  or 
alteration  and  the  position  of  the  vessel 
when  the  maintenance,  repair, 
adiustment.  or  alteration  was  made. 

(4)  Emission-related  maintenance 
instructions  provided  by  the 
manufacturer. 

(e)  For  each  marine  vessel  containing 
a  Category  3  engine,  the  owner  shall 
annually  review  the  vessel's  records  and 
submit  to  EPA  a  signed  statement 
certifying  compliance  during  the 
preceding  year  with  the  requirements  of 
this  part  that  are  applicable  to  owners 
and  operators  of  such  vessels. 
Alternately,  if  review  of  the  vessel's 
records  indicates  that  there  has  been 
one  or  more  violations  of  the 
requirements  of  this  part,  the  owner 
shall  submit  to  EPA  a  signed  statement 
specifying  the  noncompliance, 
including  the  natiu-e  of  the 
noncompliance,  the  time  of  the 
noncompliance,  and  any  efforts  made  to 
remedy  the  noncompliance.  The 
statement  of  compliance  (or 
noncompliance)  required  by  this 
paragraph  shall  be  signed  by  the 


executive  with  responsibility  for  marine 
activities  of  the  owner.  If  the  vessel  is 
operated  by  a  different  business  entity 
than  the  vessel  owner,  the  reporting 
requirements  of  this  paragraph  (e)  apply 
to  both  the  owner  and  the  operator. 
Compliance  with  these  review  and 
certification  requirements  by  either  the 
vessel  owner  or  the  vessel  operator  with 
respect  to  a  compliance  statement  will 
be  considered  compliance  with  these 
requirements  by  both  of  these  parties  for 
that  compliance  statement.  The 
executive(s)  may  authorize  a  captain  or 
other  primary  operator  to  conduct  this 
review  and  submit  the  certification, 
provided  that  the  certification  statement 
is  accompanied  by  vmtten  authorization 
for  that  individual  to  submit  such 
statements.  The  Administrator  may 
waive  the  requirements  of  this 
paragcaph  when  equivalent  assurance  of 
compliance  is  otherwise  available. 

Subpart  L— {Amended] 

35.  Section  94.1103  is  amended  by 
adding  paragraphs  (a)(2)(v),  {a){2}(vi), 
and  (a)(7)  and  by  revising  paragraph 
(a)(3)(i)  to  read  as  follows: 

§94.1103    Protiibited  acts. 

(a)»   *   • 
(2)  •   *   * 

(v)  For  an  owner  or  operator  of  a 
vessel  using  a  Category  3  engine  to 
refuse  to  allow  the  in-use  testing 
described  in  §  94.1003  to  be  performed. 

(vi)  For  a  manufacturer,  owner  or 
operator  of  a  Category  3  engine  to  fail 
to  provide  maintenance  instructions  as 
required  by  §94.211. 

(3)(i)  For  a  person  to  remove  or  render 
inoperative  a  device  or  element  of 
design  installed  on  or  in  a  engine  in 
compliance  with  regulations  under  this 
part,  or  to  set  any  adjustable  parameter 
to  a  setting  outside  of  the  range 
specified  by  the  manufacturer,  as 
approved  in  the  application  for 
certification  by  the  Administrator 
(except  as  allowed  by  §§  94.1003  and 
94.1004). 
»         •         *         *        * 

(7)(i)  For  an  owner  or  operator  of  a 
vessel  using  a  Category  3  engine  to  fail 
or  refuse  to  ensure  that  an  engine  is 
properly  adjusted  as  set  forth  in 
§94.1004. 

(ii)  For  an  owner  or  operator  of  a 
vessel  using  a  Category  3  to  fail  to 
maintain  or  repair  an  engine  as  set  forth 
in  §94.1004. 

(iii)  For  an  owner  or  operator  of  a 
vessel  using  a  Category  3  engine  to 
operate  an  engine  in  violation  of  the 
requirements  of  §  94.1004(c). 

(iv)  For  an  owner  or  operator  of  a 
vessel  using  a  Category  3  engine  to  fail 
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to  comply  with  any  applicable  provision 
in  this  part  for  recordkeeping,  reporting, 
or  submission  of  information  to  EPA, 
including  the  annual  certification 
requirements  of  §  94.1004. 
***** 

36.  Section  94.1106  is  amended  by 
adding  introductory  text,  revising 
paragraphs  (a)  and  (c)(1),  and  adding 
paragraph  (d)  to  read  as  follows: 

§94.1106    Penalties. 

This  section  specifies  actions  that  are 
prohibited  and  the  maximum  civil 
penalties  that  we  can  assess  for  each 
violation.  The  maximum  penalty  values 
listed  in  paragraphs  (a)  and  (c)  of  this 
section  are  shown  for  calendar  year 
2002.  As  described  in  paragraph  (d)  of 
this  section,  maximiun  penalty  limits 
for  later  years  are  set  forth  in  40  CFR 
part  19. 

(a)  Violations.  A  violation  of  the 
requirements  of  this  subpart  is  a 
violation  of  the  applicable  provisions  of 
the  Act,  including  sections  213(d)  and 
203,  and  is  subject  to  the  penalty 
provisions  thereunder. 

(1)  A  person  who  violates 
§  94.1103(a)(1),  (a)(4),  (a)(5),  (a)(6),  or 
(a)(7)(iv)  or  a  manufacturer  or  dealer 
who  violates  §  94.1103(a)(3)  (i)  or  (iii)  or 
§  94.1103(a)(7)  is  subject  to  a  civil 


penalty  of  not  more  than  $31,500  for 
each  violation. 

(2)  A  person  other  than  a 
manufactiu«r  or  dealer  who  violates 
§  94.1103(a)(3)  (i)  or  (iii)  or 

§  94.1103(a)(7)  (i),  (ii),  or  (iii]  or  any 
person  who  violates  §  94.1103(a)(3)(ii)  is 
subject  to  a  civil  penalty  of  not  more 
than  $3,150  for  each  violation. 

(3)  A  violation  with  respect  to 

§  94.1103(a)(1),  (a)(3)(i),  (a)(3)(iii),  (a)(4), 
or  (a)(5),  (a)(7)  constitutes  a  separate 
offense  with  respect  to  each  engine. 

(4)  A  violation  with  respect  to 
§94.1103(a)(3)(ii)  constitutes  a  separate 
offense  with  respect  to  each  part  or 
component.  Each  day  of  a  violation  with 
respect  to  §  94.1103(a)(5)  or  (a){7)(iv> 
constitutes  a  separate  offense. 

(5)  Each  two  oour  period  of  a 
violation  with  respect  to 

§  94.1103(a)(7)(iii)  constitutes  a  separate 
offense.  A  violation  of 
§94.1103(a)(7)(iii)  lasting  less  than  two 
hoius  constitutes  a  single  offense. 
***** 

(c)  Administrative  assessment  of 
certain  penalties.  (1)  Administrative 
penalty  authority.  Subject  to  42  U.S.C. 
7524(c),  in  lieu  of  commencing  a  civil 
action  under  paragraph  (b)  of  this 
section,  the  Administrator  may  assess 
any  civil  penalty  prescribed  in 
paragraph  (a)  of  this  section,  except  that 
the  maximum  amount  of  penalty  sought 


against  each  violator  in  a  penalty 
assessment  proceeding  shall  not  exceed 
$250,000,  luiless  the  Administrator  and 
the  Attorney  General  jointly  determine 
that  a  matter  involving  a  larger  penalty 
amount  is  appropriate  for  administrative 
penalty  assessment.  Any  such 
determination  by  the  Administrator  and 
the  Attorney  General  is  not  subject  to 
judicial  review.  Assessment  of  a  civil   > 
penalty  shall  be  by  an  order  made  on 
the  record  after  opportunity  for  a 
hearing  held  in  accordemce  with  the 
procediues  found  at  part  22  of  this 
chapter.  The  Administrator  may 
compromise,  or  remit,  with  or  without 
conditions,  any  administrative  penalty 
which  may  be  imposed  under  this 
section. 
***** 

(d)  The  maximum  penalty  values 
listed  in  paragraphs  (a)  and  (c)  of  this 
section  are  shown  for  calendar  year 
2002.  Maximum  penalty  limits  for  later 
years  may  be  adjusted  based  on  the 
Consumer  Price  Index.  The  specific  . 
regulatory  provisions  for  changing  the 
maximum  penalties,  published  in  40 
CFR  part  19,  reference  the  applicable 
U.S.  Code  citation  on  which  die 
prohibited  action  is  based. 

[FR  Doc.  03-3065  Filed  2-27-03;  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Parts  91  and  93 

[Docket  l4o.:  FAA-2002-13235:  Amendment 
Nos.  91-273  and  93-82] 

RIN  2120-AH57  < 

Special  Air  Traffic  Rules;  Flight 
Restrictions  in  the  Vicinity  of  Niagara 
Falls 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  codifies  current 
flight  restrictions  for  aircraft  operating 
in  U.S.  airspace  in  the  vicinity  of 
Niagara  Falls.  NY.  The  FAA  is  taking 
this  action  to  complement  flight 
management  procedures  established  for 
Niagara  Falls  by  the  Canadian 
government.  The  intended  effect  of  this 
action  is  to  prevent  unsafe  congestion  of 
aircraft  in  this  popular  sightseeing  area. 
The  FAA  is  also  adopting  a  number  of 
editorial  changes  to  parts  91  and  93  of 
Title  14,  Code  of  Federal  Regulations. 
DATES:  Effective  on  March  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown  or  Jan  Glivings,  Airspace 
and  Rules  Division,  ATA-400.  Office  of 
Air  Traffic  Airspace  Management, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
document  using  the  Internet  by: 

(1)  Using  the  docket  number  of  this 
rulemaking  to  search  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
[http://dms.dot.gov/search); 

(2)Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
arm/index.cfrn:  or 

(3)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 


1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  hasa 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
http://www.faa.gov/avT/arm/sbrefa.htin, 
or  by  e-mailing  us  at  9~AWA- 
SBREFA@faa.gov. 

Background 

On  September  4,  2002,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
to  codify  current  flight  restrictions  for 
aircraft  operating  in  U.S.  airspace  in  the 
vicinity  of  Niagara  Falls  and  to  make 
editorial  changes  to  parts  91  and  93  of 
Title  14.  CFR  (67  FR  56740).  See  the 
preamble  to  the  NPRM  for  a  discussion 
of  the  following: 

•  Canadian  flight  restrictions  in  the 

area, 

•  Complimentary  U.S.  temporary 

flight  restriction, 

•  The  public  meeting  we  sponsored 

in  1993, and 

•  The  specifics  of  the  proposed  rule. 
The  background  material  in  the 

NPRM  also  contains  the  basis  and 
rationale  for  this  final  rule  and,  except 
where  we  have  specifically  expanded  on 
the  backgroimd  elsewhere  in  this 
preamble,  provides  the  justification  for 
this  final  rule. 

The  comment  period  for  the  NPRM 
was  open  for  45  days  and  closed  on 
October  21,  2002.  In  response  to  the 
NPRM,  we  received  a  letter  containing 
comments  from  the  Aircraft  Owners  and 
Pilots  Association  (AOPA),  which  is 
discussed  below. 


Discussion  ef  Comments 

In  a  letter  dated  October  18,  2002,  the 
AOPA  concurs  with  codifying  the 
current  U.S.  temporary  flight  restriction 
in  the  vicinity  of  Niagara  Falls  to 
prevent  congestion  and  reduce  the  risk 
of  collision  by  sightseeing  aircraft. 
However,  the  AOPA  is  opposed  to  parts 
of  the  NPRM  that  go  beyond  a  simple 
codification  of  the  existing  temporary 
flight  restriction.  The  commenter 
believes  that  certain  items  in  the      ^ 
proposed  regulations  are  advisory  in 
nature  and  should  not  be  made 
mandatory.  The  commenter  identified 
the  following  parts  of  proposed  §  93.71 
as  those  that  should  remain 
recommendations: 

•  Paragraph  (e)(1) — Fly  a  clockwise 
pattern, 

•  Paragraph  (e)(2)^Do  not  proceed 
north  of  the  Rainbow  Bridge, 


•  Paragraph  (e)(3)— Prior  to  joining 
the  pattern,  broadcast  flight  intentions 
on  ft«quency  122.05  Mhz,  giving 
altitude  and  position,  and  monitor  the 
fi-equency  while  in  the  pattern. 

•  Paragraph  {e)(6) — Anticipate  heavy 
congestion  of  VFR  traffic  at  or  above 
3,500  feet  MSL, 

•  Paragraph  (e)(7) — Use  caution  to 
avoid  high-speed  civil  and  military 
aircraft  transiting  the  area  to  or  from 
Niagara  Falls  Airport, 

•  Paragraph  (f)— These  procedures  do 
not  relieve  pilots  from  the  requirements 
of  §  91.113  of  this  chapter  to  see  and 
avoid  other  aircraft,  and 

•  Paragraph  (g)^Flight  following,  to 
and  from  the  area,  is  available  through 
Buffalo  Approach. 

"The  commenter  asserts  that  including 
these  proposed  provisions  in  the  final 
rule  is  unnecessary  and  inappropriate 
and  mandating  them  would  likely  create 
compliance  and  enforcement  problems. 
Further,  there  is  no  evidence  that  safety 
problems  have  occurred  as  a  result  of 
the  procedures  being  recommended 
rather  than  mandated. 

The  FAA 'does  not  agree  with  the 
commenter  that  the  provisions  in 
§  93.71(e)-(f)  should  be  advisory.  These 
provisions  establish  the  rules  of  the  road 
for  the  airspace  above  Niagara  Falls. 
While  these  provisions  have  been 
advisory  under  the  temporary  flight 
restriction,  this  rulemaking  is  designed 
to  make  these  advisory  procedures 
mandatory  to  ensure  consistency  with 
Canadian  regulations  and  to  safely 
manage  the  airspace.  In  addition,  these 
provisions  provide  requirements  that 
will  not  be  available  once  the  temporary 
flight  restriction  is  withdrawn.  If  we 
were  to  allow  these  procedures  to 
remain  advisory,  the  possibility  would 
exist  that  someone  could  operate 
contrary  to  all  of  these  procedures 
without  any  repercussion,  while  the 
majority  of  pilots  in  the  area  would  be 
operating  in  accordance  with  them. 
Such  a  situation  could  cause  a 
significant  safety  problem  in  this 
airspace. 

We  also  do  not  agree  with  the 
commenter's  characterization  of 
proposed  §  93.71(g)  as  a  requirement. 
We  intend  this  paragraph  to  simply 
provide  information.  For  this  reason,  we 
are  not  making  any  changes  to  it  in  this 
final  rule. 

SectioD-by-Section  Analysis  of  the  Final 
Rule 

Subpart  E— Flight  Restrictions  in  the 
Vicinity  of  Niagara  Falls.  NY 

§  93. 71     General  operating  procedures 
The  FAA  is  adopting  a  new  subpart  E 
to  14  CFR  part  93  (consisting  of  §  93.71) 


Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Rules  and  Regulations  9793 


that  codifies  the  current  temporary 
flight  restrictions  in  the  vicinity  of 
Niagara  Falls.  This  final  rule 
complements  and  supports  flight 
management  procedures  established  by 
Transport  Canada  for  Canadian  airspace 
in  the  vicinity  of  Niagara  Falls  to 
prevent  unsafe  congestion  of  sightseeing 
and  other  aircraft.  Final  §  93.71(a) 
establishes  flight  restrictions  below 
3,500  feet  MSL  in  the  airspace  above 
Niagara  Falls,  New  York,  west  of  a  line 
from  latitude  43°06'33"'  N.,  longitude 
79°03'30''  W.  (the  Whiripool  Rapids 
Bridge)  to  latitude  43°04'47''  N., 
longitude  79'*02'44''  W.  (the  Niagara 
River  Inlet)  to  latitude  43''04'29''  N.. 
longitude  79''03'30''  W.  (the 
International  Control  Dam)  to  the 
United  States/Canadian  Border  and 
thence  along  the  border  to  the  point  of 
origin. 

Final  §  93.71(b)  prohibits  flight  in  the 
area  described  in  final  paragraph  (a) 
except  for  aircraft  operations  conducted 
directly  to  or  from  an  airport/heliport 
within  the  area,  aircraft  operating  on  an 
ATC-approved  IFR  flight  plan,  aircraft 
operating  the  Scenic  Falls  Route 
pursuant  to  approval  of  Transport 
Canada,  aircraft  carrying  law 
enforcement  officials,  or  aircraft 
carrying  properly  accredited  news 
representatives  for  which  a  flight  plan 
has  been  filed  with  Buffalo  NY  (BUF) 
Automated  Flight  Service  Station 
(AFSS). 

Final  §  93.71(c)  requires  pilots  to 
check  with  Transport  Canada  for  flight 
restrictions  in  Canadian  airspace.  It  also 
advises  pilots  that  commercial  air  tour 
operations  approved  by  Transport 
Canada  are  conducting  a  north/south 
orbit  of  the  Niagara  Falls  area  below 
3,500  feet  MSL  over  the  Niagara  River. 

Final  §  93.71(d)  establishes  the 
minimum  altitude  for  VFR  flight  over 
the  Scenic  Falls  area  as  3,500  feet  MSL. 

Final  §  93.71(e)  requires  pilots  to 
comply  with  the  following  procedures 
when  conducting  flight  over  the  area 
described  in  final  §  93.71(a): 

(1)  Fly  a  clockwise  pattern; 

(2)  Do  not  proceed  north  of  the 
Rainbow  Bridge; 

(3)  Prior  to  joining  the  pattern, 
broadcast  flight  intentions  on  frequency 
122.05  Mhz,  giving  altitude  and 
position,  and  monitor  the  frequency 
while  in  the  pattern; 

(4)  Use  the  Niagara  Falls  airport 
altimeter  setting.  Contact  Niagara  Falls 
Airport  Traffic  Control  Tower  to  obtain 
the  current  altimeter  setting,  to  facilitate 
the  exchange  of  traffic  advisories/ 
restrictions,  and  to  reduqe  the  risk  of 
midair  collisions  between  aircraft 
operating  in  the  vicinity  of  the  Falls.  If 
the  Control  Tower  is  closed,  use  the 


appropriate  Automatic  Terminal 
Information  Service  (ATIS)  Frequency; 

(5)  Do  not  exceed  130  knots; 

(6)  Anticipate  heavy  congestion  of 
VFR  traffic  at  or  above  3.500  feet  MSL; 
and 

(7)  Use  caution  to  avoid  high-speed 
civil  and  military  aircraft  transiting  the 
area  to  or  from  Niagara  Falls  Airport. 

Final  §  93.71(f)  tells  pilots  these 
procediu-es  do  not  relieve  them  from  the 
requirements  of  §  91.113  of  this  chapter 
to  see  and  avoid  other  aircraft. 

Final  §  93.71(g)  advises  pilots  that 
flight  following,  to  and  from  the  area,  is 
available  through  Buffalo  Approach. 

Editorial  Changes  to  Parts  91  and  93 

The  FAA  is  also  adopting  a  number  of 
editorial  changes  to  14  CFR  parts  91  and 
93.  These  changes  include  the 
following: 

•  Change  the  title  of  part  93  irom. 
"Special  Air  Traffic  Rules  and  Airport 
Traffic  Patterns"  to  "Special  An  Traffic 
Rules."  This  tide  better  describes  the 
intent  of  part  93  and  the  activities  it 
addresses. 

•  Change  §  93.1  to  reflect  the  deletion 
of  the  term  "airport  traffic  area"  and  for 
the  purposes  of  brevity  and  clarity.  On 
December  17,  1991,  the  FAA  published 
a  final  rule  (56  FR  65638)  that 
reclassified  various  airspace 
designations  and  deleted  the  term 
"airport  traffic  area."  We  intended  these 
changes  to  apply  to  all  similarly 
designated  airspace  areas.  However,  we 
have  not  adopted  coiresponding 
changes  to  part  93  until  now. 

•  Change  §  93.51  by  deleting  the 
phrase  "and  traffic  patterns"  to  be 
consistent  with  the  change  to  the  tide  of 
part  93  described  above. 

•  Divide  §  93.81,  which  contains  the 
special  air  traffic  rule  for  the  Valparaiso, 
Florida,  Terminal  Area,  into  two 
sections,  93.80  and  93.81,  with  minor 
editorial  changes  to  new  §  93.80, 
Applicability. 

•  Make  a  minor  editorial  change  to 
§93.117,  which  describes  the 
applicability,  of  the  special  an  traffic 
rule  for  the  Lorain  Coiuity  (Ohio) 
Regional  Airport. 

•  Divide  existing  §  93.151,  which 
describes  the  applicability  of  the  special 
air  traffic  nde  for  the  Ketchikan  (Alaska) 
International  Airport,  into  two  sections, 
93.151  and  93.152,  with  minor  editorial 
changes  to  §93.151. 

•  Change  the  alphabetical  listing  in 
section  4  of  Appendix  D  to  part  91, 
change  the  tide  of  subpart  T,  and  change 
§§  93.251  and  93.253  to  reflect  the 
renaming  of  Ronald  Reagan  Washington 
National  Airport. 


We  do  not  intend  these  editorial 
changes  to  change  the  substance  of  parts 
91  or  93. 

Paperwork  Reduction  Act 

There  are  no  current  or  new 
requirements  for  information  collection 
associated  with  this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Economic  Assessment,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
vumecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requiresagencies  to  consider 
international  standards  and.  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  rule  (1)  Has  benefits, 
that  justify  its  costs,  is  not  a  "significant 
regulatory  action"  as  defined  in  section 
3(fl  of  Executive  Order  12866  and  is  not 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  (3)  will  reduce  barriers  to 
international  trade;  and  (4)  does  not 
impose  an  imfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
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private  sector.  These  analyses,  available 
in  the  docket,  are  summarized  below. 

Economic  Assessment 

This>final  rule  codifies  the  current 
temporary  flight  restriction  for  those 
aircraft  operating  in  U.S.  airspace  in  the 
vicinity  of  Niagara  Falls.  NY.  The  FAA 
is  taking  this  action  to  complement 
flight  management  procedures 
established  for  the  Falls  by  Transport 
Canada.  Additionally,  this  action  makes 
a  number  of  editorial  changes  to  14  CFR 
parts  91  and  93. 

As  a  rule,  the  FAA  does  a  benefit-cost 
analysis  when  this  agency  makes  a 
temporary  flight  restriction  permanent 
by  rulemaking.  However,  this  temporary 
flight  restriction  has  been  in  effect  for 
almost  eight  years.  This  length  of  time 
makes  it  difficult  to  obtain  data  to 
estimate  baseline  costs  before  the 
imposition  of  the  temporary  flight 
restriction.  The  FAA  does  not  believe 
that  the  temporary  flight  restriction 
imposed  significant  costs  on  aircraft 
operating  in  U.S.  airspace  in  the  vicinity 
of  Niagara  Falls,  NY,  and  the  FAA  does 
not  believe  this  rulemaking  will  impose 
significant  costs  on  those  operators.  We 
received  no  comments  in  response  to 
the  NPRM  concerning  the  costs  imposed 
by  this  rulemaking. 

Regarding  benefits,  the  FAA  is  aware 
of  the  mid-air  collision  in  the  vicinity  of 
Niagara  Falls  before  the  issuance  of  the 
temporary  flight  restriction  and  before 
the  flight  management  procedures 
established  by  Transport  Canada.  Since 
the  issuance  of  the  temporary  flight 
restriction  and  Canadian  flight 
management  procedures,  there  have 
been  no  mid-air  collisions.  The  FAA 
believes  that  the  flight  management 
procedures  established  in  the  temporary 
flight  restriction  and  by  Transport 
Canada  are  responsible  for  this 
improvement  in  aviation  safety.  The 
FAA  is  making  the  temporary  flight 
restriction  permanent  because  we 
believe  that  there  are  positive  aviation 
safety  benefits  from  imposing  these 
flight  restrictions  on  aircraft  operating 
in  U.S.  airspace  in  the  vicinity  of 
Niagara  Falls.  We  did  not  receive  any 
public  comments  regarding  these  benefit 
findings  in  response  to  the  NPRM. 

The  FAA  finds  that  the  safety  benefits 
accruing  to  this  rulemaking  justify  the 
costs  imposed.  Therefore,  the  FAA  finds 
this  final  rule  to  be  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 


requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  believes  that  this  action    • 
imposes  little  costs  on  any  small  entities 
subject  to  this  rule.  Any  costs  of 
complying  with  the  final  rule  are 
already  borne  by  those  complying  with 
the  existing  flight  restrictions  for  the 
past  eight  years.  Consequently,  the  FAA 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
did  not  receive  any  public  comments 
regarding  this  cost  finding. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fixim 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  imnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and.  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  The  FAA  has 
assessed  the  potential  effect  of  this 
rulemaking  to  be  minimal  and  has 
determined  that  it  will  not  result  in  an 
impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 


on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  die  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditine 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  find  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Title  II 
of  the  Act,  therefore,  do  not  apply. 

Executive  Order  3132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  ft-om  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID. 
appendix  4.  paragraph  4(j).  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
We  have  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects      

14  CFR  Part  91 

Afghanistan,  Agriculture,  Air  traffic 
control.  Aircraft.  Airmen.  Airports, 
Aviation  safety.  Canada.  Cuba,  Ethiopia. 
Freight.  Mexico,  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 
Yugoslavia. 

14  CFR  Part  93 

Aircraft  fligh't.  Airspace.  Aviation 
safety.  Air  traffic  control. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 
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PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155.  40103, 
40113,  40120,  44101,  44111,  44701,  44709, 
44711,  44712,  44715.  44716,  44717,  44722, 
46306,  46315,  46316.  46504,  46506-46507. 
47122,  47508.  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Amend  section  4  of  Appendix  D  to 
part  91  by  removing  the  words 
"Washington  National  Airport"  and 
adding  in  their  place  the  words  "Ronald 
Reagan  Washington  National  Airport" 
in  the  alphabetical  list  of  cities  and 
airports. 

PART  93— SPECIAL  AIR  TRAFHC 
RULES 

3.  The  authority  citation  for  14  CFR 
part  93  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40109,  40113,  44502,  44514,  44701,  44719. 
46301. 

4.  Amend  part  93  by  revising  the  title 
to  read  as  set  forth  above. 

5.  Revise  §  93.1  to  read  as  follows: 

f93.1    Applicat>ility. 

This  part  prescribes  special  air  traffic 
rules  for  operating  aircraft  in  certain 
areas  described  in  this  part,  unless 
otherwise  authorized  by  air  traffic 
control. 

6.  Revise  §  93.51  to  read  as  follows: 

193^1    Applicability. 

This  subpart  prescribes  special  air 
traffic  ndes  for  aircraft  operating  in  the 
Anchorage,  Alaska,  Terminal  Area. 

7.  Amend  part  93  by  adding  Subpart 
E  consisting  of  §  93.71  to  read  as 
follows: 

Subpart  E— Flight  Restrictions  In  the 
Vicinity  of  Niagara  Fails,  New  York 

§93.71    General  operating  procedures. 

(a)  Flight  restrictions  are  in  effect 
below  3.500  feet  MSL  in  the  airspace 
above  Niagara  Falls.  New  York,  west  of 
a  line  ft-om  latitude  43°06'33''  N.. 
longitude  79°03'30''  W.  (the  Whirlpool 
Rapids  Bridge)  to  latitude  43°04'47''  N.. 
longitude  79°02'44''  W.  (the  Niagara 
River  Inlet)  to  latitude  43°04'29''  N. . 


longitude  79°03'30''  W.  (the 
International  Control  Dam)  to  the 
United  States/Canadian  Border  and 
thence  along  the  border  to  the  point  of 
origin. 

(b)  No  flight  is  authorized  below  3.500 
feet  MSL  in  the  area  described  in 
paragraph  (a)  of  this  section,  except  for 
aircraft  operations  conducted  directly  to 
or  firom  an  airport/heliport  within  the 
area,  aircraft  operating  on  an  ATC- 
approved  IFR  flight  plan,  aircraft 
operating  the  Scenic  Falls  Route 
piu-suant  to  approval  of  Transport 
Canada,  aircraft  carrying  law 
enforcement  officials,  or  aircraft 
carrying  properly  accredited  news 
representatives  for  which  a  flight  plan 
has  been  filed  with  Buffalo  NY  (BUF) 
Automated  Flight  Service  Station 
(AFSS). 

(c)  Check  with  Transport  Canada  for 
flight  restrictions  in  Canadian  airspace. 
Commercial  air  tour  operations 
approved  by  Transport  Canada  will  be 
conducting  a  north/south  orbit  of  the 
Niagara  Falls  area  below  3,500  feet  MSL 
over  the  Niagara  River. 

(d)  The  minimiun  altitude  for  VFR 
flight  over  the  Scenic  Falls  area  is  3,500 
feet  MSL. 

(e)  Comply  with  the  following 
procedures  when  conducting  flight  over 
the  area  described  in  paragraph  (a)  of 
this  section: 

(1)  Fly  a  clockwise  pattern; 

(2)  Do  not  proceed  north  of  the 
Rainbow  Bridge; 

(3)  Prior  to  joining  the  pattern, 
broadcast  flight  intentions  on  &«quency 
122.05  Mhz,  giving  altitude  and 
position,  and  monitor  the  ft^uency 
while  in  the  pattern; 

(4)  Use  the  Niagara  Falls  airport 
altimeter  setting.  Contact  Niagara  Falls 
Airport  Traffic  Control  Tower  to  obtain 
the  cuirent  altimeter  setting,  to  facilitate 
the  exchange  of  traffic  advisories/ 
restrictions,  and  to  reduce  the  risk  of 
midair  collisions  between  aircraft 
operating  in  the  vicinity  of  the  Falls.  If 
the  Control  Tower  is  closed,  use  the 
appropriate  Automatic  Terminal 
Information  Service  (ATIS)  Frequency; 

(5)  Do  not  exceed  130  knots; 

(6)  Anticipate  heavy  congestion  of 
VFR  traffic  at  or  above  3.500  feet  MSL; 
and 

(7)  Use  caution  to  avoid  high-speed 
civil  and  military  aircraft  transiting  the 
area  to  or  fttim  Niagara  Falls  AirporL 


(f)  These  procedures  do  not  relieve 
pilots  bom  the  requirements  of  §  91.113 
of  this  chapter  to  see  and  avoid  other 
aircraft. 

(g)  Flight  following,  to  and  fix}m  the 
area,  is  available  through  Buffalo 
Approach. 

8.  Add  new  §  93.80  to  read  as  follows: 

§93.80    AppllcatiJIity. 

This  subpart  prescribes  special  air 
traffic  rules  for  aircraft  operating  in  the 
Valparaiso,  Florida,  Terminal  Area. 

§93.81    [Amended] 

9.  Amend  §  93.81  by  removing 
paragraph  (a);  removing  the  paragraph 
designation  of  paragraph  (b);  and 
redesignating  paragraphs  (b)(1).  (2). 
(2)(i).  (2)(ii).  and  (2)(iii)  as  (a),  (b).  (b)(1). 
(b)(2),  and  (b)(3)  respectively. 

10.  Revise  §  93.117  to  read  as  follows: 

§93.117    Applicability. 

This  subpart  prescribes  a  special  air 
traffic  rule  for  aircraft  operating  at  the 
Lorain  County  Regional  Airport,  Lorain 
Coimty,  Ohio.  « 

11.  Revise  §93.151  to  read  as  follows: 

§93.151    Applicability. 

This  subpart  prescribes  a  special  air 
traffic  rule  for  aircraft  conducting  VFR 
operations  in  the  vicinity  of  the 
Ketchikan  International  Airport  or 
Ketchikan  Harbor,  Alaska. 

12.  Add  new  §  93.152  to  read  as 
follows: 

§93.152    Description  of  area. 

Within  that  airspace  below  3.000  feet 
MSL  within  the  lateral  boundary  of  the 
surface  area  of  the  Ketchikan  Class  E 
airspace  regardless  of  whether  that 
airspace  is  in  effect. 

Sulspart  T  to  Part  93    [Amended] 

13.  In  the  heading  and  text  of  subpart 
T,  remove  the  words  "Washington 
National  Airport"  and  add,  in  their 
place,  the  words  "Ronald  Reagan 
Washington  National  Airport". 

Issued  in  Washington,  DC  on  February  19, 
2003. 

Marion  C.  Blakey, 
Administrator. 
(FR  Doc.  03-4638  Filed  2-27-03;  8:45  amf  , 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  661 

(FTA  Docket  No.  FTA-98-4454] 

RIN2132-AA62 

Buy  America  Requirements; 
Amendment  to  Certification 
Procedures 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 
action:  Final  rule. 


summary:  This  final  rule  implements  a 
provision  of  the  Buy  America  statute 
which  allows  bidders  or  offerors  the 
opportunity  to  correct  inadvertent  or 
clerical  errors  in  their  Buy  America 
certifications  after  bid  opening. 
EFFECTIVE  DATE:  April  29.  2003. 
ADDRESSES:  Electronic  Access:  Internet 
users  can  access  all  comments  received 
by  the  U.S.  DOT  Dockets,  Room  PL-401, 
by  using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office's 
electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  Home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www/access.gpo.gov/nara. 
Electronic  access  to  this  final  rule  and 
other  Buy  America  guidance  material  is 
located  at  http://www.fta.dot.gov/ 
library/Iegal/buyamer/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  Office  of  the  Chief 
Counsel,  FTA,  Room  9316,  (202)  366- 
1936  (telephone)  or  (202)  366-3809 
(fax). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  3020(b)  of  Transportation 
Equity  Act  for  the  Twenty-First  Century 
created  a  limited  exception  to  the 
certification  requirements,  found  at  49 
CFR  661.13(b),  that  require  rejection  of 
a  bid  that  is  not  accompanied  by  a 
completed  Buy  America  certificate.  To 
implement  section  3020(b),  the  Federal 
Transit  Administration  (FTA)  proposed 
an  amendment  to  49  CFR  661.13(b) 
which  would  provide  bidders  or  offerors 
an  opportunity  to  correct  certifications 
of  noncompliance  or  incomplete 
certifications  that  are  the  result  of  an 


inadvertent  or  clerical  error.  64  FR  8051 
(Feb.  18,  1999).  FTA  proposed  that  a 
bidder  or  offeror  claiming  inadvertent  or 
clerical  error  submit  to  FTA,  within  10 
days  of  bid  opening,  an  explanation  of 
the  circtunstances  surrounding  the 
flawed  certification  and  an  affidavit 
stating  that  the  submission  resulted 
from  an  inadvertent  or  clerical  error. 
The  proposed  rule  follows: 
Sec.  661.13    Grantee  responsibility. 
.  *         *         »         *      ^  * 

(b)  The  grantee  shall  include  in  its  bid 
speciflcation  for  procurement  within  the 
scope  of  these  regulations  an  appropriate 
notice  of  the  Buy  America  provision.  Such 
speciflcations  shall  require,  as  a  conditibn  of 
responsiveness,  that  the  bidder  or  offeror 
submit  with  the  bid  a  completed  Buy 
America  certificate  in  accordance  with  Sec. 
.  661.6  or  Sec.  661.12  of  this  part,  as 
appropriate. 

(1)  A  bidder  or  offeror  who  has  submitted 
an  incomplete  Buy  America  certificate  or  an 
incorrect  certificate  of  noncompliance 
through  inadvertent  or  clerical  error  (but  not 
including  failure  to  sign  the  certificate),  may 
submit  to  the  FTA  Chief  Counsel  within  ten 
(10)  days  of  bid  opening  a  written 
explanation  of  the  circumstances 
surrounding  the  submission  of  the 
incomplete  or  incorrect  certification  of 
noncompliance,  and  an  affidavit,  sworn 
under  penalty  of  perjury,  stating  that  the 
submission  resulted  from  inadvertent  or 
clerical  error.  The  bidder  or  offeror  will 
simultaneously  send  a  copy  of  this 
information  to  the  FTA  grantee. 

(2)  The  FTA  Chief  Counsel  may  request 
additional  information  from  the  bidder  or 
manufacturer,  if  necessary.  The  Chief 
Counsel  will  endeavor  to  malft  a 
determination  within  ten  (10)  days  of  receipt 
of  the  bidder's  or  manufacturer's  submission. 
The  grantee  may  not  make  a  contract  award 
until  the  FTA  Chief  Counsel  issues  his/her 
determination,  except  as  provided  in  Sec. 
661.15(m). 

n.  Discussion  of  Comments 

FTA  received  eight  comments  to  this 
NPRM,  four  in  favor,  three  against,  and 
one  which  advocated  a  strict  reading  of 
the  statute:  three  transit  agencies  and 
the  American  Public  Transportation 
Association  (APTA)  supported  the 
proposed  change;  one  transit  agency  and 
two  manufacturers  were  against  the 
changes;  and  another  manufacturer 
commented  on  a  narrow  reading  of  the 
statute.  The  comments  are  available 
online  from  the  Docket  Management 
System,  as  described  above,  by 
searching  for  Docket  No.  FTA-9&-4454. 

The  foiu'  commenters  who  supported 
the  amendment  offered  a^ew 
suggestions  for  the  final  rule.  One 
suggested  that  any  claim  for  correction 
should  be  made  as  soon  as  it  is 
discovered,  but  certainly  within  10 
days.  Another  argued  that  ten  days  is 
too  long.  FTA  believes  that  ten  days  is 


an  appropriate  amount  of  time  to  allow 
a  proper  submission  without  overly 
burdening  the  grantee  by  delaying  the 
procurement  indefinitely.  FTA  agrees 
that  submissions  should  be  made  as 
soon  as  they  are  discovered;  however,  in 
order  to  enforce  this  regulation  and 
make  it  practicable,  we  have  chosen  10 
days  as  the  outside  time  limit,  and  hope 
that  petitioners  will  submit  their 
requests  for  change  as  soon  as  possible, 
but  not  beyond  ten  days.  It  should  be 
noted  that  this  is  ten  calendar  days,  not 
ten  business  days.  Another  comment 
suggested  that  petitions  be  submitted  to 
the  regional  office.  In  order  to  ensure 
uniformity  of  application,  FTA  believes 
that  tbey  should  be  submitted  to 
headquarters.  Two  commenters  said  that 
the  grantees'  role  should  be  limited  to 
providing  background  information.  FTA 
concius  with  this  position  and  will 
request  information  and  assistance  from 
oin  grantees  when  necessary;  however, 
the  grantee  will  have  no  official  role  in 
the  implementation  of  this  part  of  the 
regulation.  Three  commenters  suggested 
that  documentation  evidencing  intent 
should  be  required,  such  as  information 
about  where  the  product  will  be 
manufactured,  details  of  the  bidders 
selection  process,  invoices  or  other 
working  documents.  FTA  concurs  with 
these  suggestions. 

Another  commenter  suggested  that 
the  petition  should  be  sent  to  all  other 
bidders  so  that  they  may  comment.  FTA 
believes  that  this  would  unduly 
lengthen  the  process  without  availing  it 
of  pertinent  information  or  fulfilling  the 
goal  of  the  statute.  FTA  does  not  want 
to  open  up  the  fact  of  a  certification 
correction  for  debate  cunong  interested 
but  uninformed  parties.  One  commenter 
who  supports  the  amendment  also 
requested  that  FTA  make  a  change  to 
the  rule  that  would  allow  parties  to 
change  their  certification  under  changed 
circumstances  when  the  materials  are 
no  longer  available  in  the  U.S.  This 
change  goes  beyond  the  scope  of  the 
statute. 

One  commenter  argued  that  the 
amendment  would  allow  non- 
responsive  bidders  to  become  the  low 
responsive  bidder  and  therefore,  create 
imfair  competition.  This  is  not  correct. 
A  bidder  who  certifies  non-compliance 
is  not  necessarily  non-responsive. 
Further,  the  final  rule  clearly  states  that 
petitions  to  correct  are  prohibited  where 
the  bidder  or  offeror  has  certified  to 
both  compliance  and  non-compliance, 
or  failed  to  certify  to  either.  Another 
commenter  suggests  that  there  is  a  huge 
potential  for  abuse  where  a  transit 
agency  has  doubts  about  a  certification 
of  compliance,  the  bidder  could  claim 
inadvertent  error.  This  abuse  will  be 


avoided  because  an  application  for 
change  will  only  be  permitted  where  the 
bidder  certified  non-compliance  when 
they  intended  to  certify  compliance. 
Another  commenter  argued  for  a  very 
strict  reading  of  the  rule,  including  tbat 
only  bidders  who  certify  non- 
compliance could  change  their 
certifications,  and  only  date,  company 
name,  and  title  of  the  official  are  subject 
to  correction.  This  commenter  also 
suggests  that  the  standard  should  be 
clear  and  convincing  and  that  at  least 
two  employees  should  be  required  to 
testify  in  support  of  the  assertion  of 
clerical  error.  The  statute  narrowly 
points  to  incomplete  certificates  or 
incorrect  certificates  of  non-compliance.' 
Therefore,  it  is  FTA's  position  that  the 
rule  should  apply  accordingly:  a  bidder 
who  fails  to  properly  fill  out  his 
certificate  (eithpr  certificate  of 
compliance  or  non-compliance)  may 
petition  to  complete  that  certificate  to 
fill  in  the  name,  date,  or  tide,  but  not 
the  signatiu-e.  A  bidder  who  submits  a 
certificate  of  non-compliance  but  meant 
to  certify  compliance  may  petition  to 
switch  to  compliance.  FTA  made 
changes  to  the  final  rule  to  clarify  this 
point,  please  see  the  discussion  below. 

m.  Final  Rule  Amendments  and 
Application 

The  comments  against  the 
amendment  indicate  that  the  NPRM  was 
not  clear.  For  that  reason,  FTA  has  made 
a  few  changes  intended  to  clarify  the 
rule.  The  final  rule  explieidy  states  that 
a  bidder  may  not  request  approval  of  a 
correction  of  a  certificate  when  that 
party  fails  to  sign  the  certificate,  files  a 
certification  of  both  compliance  and 
non-compliance,  or  files  neither 
certificate.  The  rule  does  not  allow 
anyone  to  change  a  certificate  wrongly 
filed  for  a  reason  other  than  clerical  or 
inadvertent  error.  These  changes  allow 
correction  of  a  certification  when  there 
has  been  a  clerical  or  inadvertent  error, 
as  Congress  mandated,  while 
prohibiting  situations  where  the  bidder 
would  gain  a  competitive  advantage 
over  any  other  bidders. 

FTA  has  also  added  a  reference  to  28 
U.S.C.  1746.  which  allows  a  party 
submitting  an  affidavit  or  sworn 
statement  to  the  government  to  do  so  in 
an  abbreviated  form,  without  a  notary, 
when  the  language  from  the  statute  is 
used.  Specifically,  it  provides  that. 

Wherever,  under  any  law  of  the  United 
States  or  under  any  rule,  regulation,  order,  or 
requirement  made  pursuant  to  law,  any 
matter  is  required  or  permitted  to  be 
supported,  evidenced,  established,  or  proved 
by  the  sworn  declaration,  verification, 
certificate,  statement,  oath,  or  affidavit,  in 
writing  of  the  person  making  the  same  (other 


than  a  deposition,  or  an  oath  of  office,  or  an 
oath  required  to  be  taken  before  a  specified 
official  other  than  a  notary  public),  such 
matter  may,  with  like  force  and  effect,  be 
supported,  evidenced,  established,  or  proved 
by  the  unsworn  declaration,  certificate, 
verification,  or  statement,  in  writing  of  such 
person  which  is  subscribed  by  him,  as  true 
under  penalty  of  perjury,  and  dated,  in 
substantially  the  following  form: 

(1)  If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing 
is  true  and  correct.  Executed  on  (date). 
(Signature)'. 

(2)  If  executed  within  the  United  States,  its 
territories,  possessions,  or  commonwealths:  'I 
declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct.  Executed  on  (date).  (Signature)'. 

Id.  This  change  should  ease  the  burden 
on  the  petitioning  party  and  remain 
consistent  with  other  federally  required 
submissions.  FTA  has  also  eliminated 
the  statement  that  "FTA  will  endeavor 
to  make  a  determination  within  ten 
days,"  because  while  that  is  a  true 
statement,  it  is  not  a  requirement,  and 
thus  does  not  belong  in  the  regulation. 

FTA  has  added  a  provision  that 
evidence  illustrating  original  intent 
must  be  supplied  with  the  petition.  The 
bidder  or  offeror  will  submit  evidence  of 
intent,  such  as  information  about  the 
origin  of  the  product,  invoices,  or  other 
working  documents.  FTA  has  also 
added  a  provision  clearly  stating  that 
ignorance  of  the  law  is  not  considered 
an  inadvertent  or  clerical  error.  When  a 
bidder  certifies  wrongly  because  they  do 
not  tmderstand  the  law,  that  bidder  is 
bound  by  its  certification  and  cannot 
request  that  it  be  changed. 

It  should  be  noted  that  while  there  are 
references  to  bidders  and  offerors  in  the 
rule,  FTA  only  refers  to  bid  opening, 
and  not  best  and  final  offer  (BAFO),  in 
the  case  of  a  request  for  proposals  (RFP). 
This  was  done  because  there  are  times 
when  awards  are  made  after  receipt  of 
proposals,  but  before  BAFXD.  It  is  FTA's 
position  that  certifications  submitted 
with  a  bid  are  final,  and  may  not  be 
changed  except  as  described  in  this  rule 
amendment,  while  certifications 
submitted  as  part  of  the  negotiation 
process  of  an  RFP  may  be  superseded  by 
subsequent  certifications,  with  the  final 
valid  certification  being  the  last  one 
submitted  before  award.  Therefore,  this 
provision  applies  to  RFPs  in  the  same 
fashion  it  applies  to  sealed  bids — a 
bidder  or  offeror  may  petition  to  correct 
the  controlling  certification. 

IV.  Regulatory  Impacts 

Regulatory  Analyses  and  Notices 

FTA  has  determined  that  this  action 
is  not  significant  luider  Executive  Order 


12866  or  the  regulatory  policies  and 
procedures  of  Department  of 
Transportation.  Because  this  rule  merely 
allows  the  correction  of  inadvertent  or  . 
clerical  errors  in  Buy  America 
certifications,  it  is  anticipated  that  the 
impact  of  this  rulemaking  will  be 
minimal;  therefore,  a  full  regidatory 
evaluation  is  not  required.  'There  are  not 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  FTA 
certifies  that  this  nde  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act,  because,  based  on 
its  past  experience  with  handling 
inquiries  regarding  inadvertent  or 
clerical  errors,  FTA  is  anticipating  only 
a  very  small  number  of  requests  for 
correction  of  Buy  America  certifications. 

Papenvork  Reduction  Act  ' 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subiects  in  49  CFR  Part  661 

Grant  programs — transportation,  Mass 
transportation.  Reporting  and 
recordkeeping  requirements. 

V.  Amendment  of  49  CFR  Fart  661 

Accordingly,  for  the  reasons  described 
in  the  preamble,  part  661  of  Tiile  49  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  661— [AMENDED] 

1.  By  revising  the  authority  citation  to 
read  as  follows: 

Authority:  49  U.S.C.  5323(j)  (formerly  sec 
165,  Pub.  L.  97-424:  as  amended  by  sec.  337. 
Pub.  L.  100-17,  sec.  1048,  Pub.  L.  102-240. 
and  sec.  3020(b),  Pub.  L.  105-178);  49  CFR 
1.51.  ,    ■ 

2.  By  revising  §  661.13(b)  to  read  as 
follows: 

§661.13    Grantee  rMponsibility 

*        *       ■  *        *         * 

(b)  The  grantee  shall  include  in  its  bid 
specification  for  procurement  within  the 
scope  of  this  part  an  appropriate  notice 
of  the  Buy  America  provision.  Such 
specifications  shall  require,  as  a 
condition  of  responsiveness,  that  the 
bidder  or  offeror  submit  with  the  bid  a 
completed  Buy  America  certificate  in 
accordance  with  §661.6  or  §  661.12  of 
this  part,  as  appropriate. 
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(1)  A  bidder  or  offeror  who  has 
submitted  an  incomplete  Buy  America 
certificate  or  an  incorrect  certificate  of 
noncompliance  through  inadvertent  or 
clerical  error  (but  not  including  failure 
to  sign  the  certificate,  submission  of 
certificates  of  both  compliance  and  non- 
compliance, or  failure  to  submit  any 
certification),  may  submit  to  the  ETA 
Chief  Counsel  within  ten  (10)  days  of 
bid  opening  a  written  explanation  of  the 
circumstances  surrounding  the 
submission  of  the  incomplete  or 
incorrect  certification  in  accordance 


with  28  U.S.C.  1746.  sworn  under 
penalty  of  perjury,  stating  that  the 
submission  resulted  ft'om  inadvertent  or 
clerical  error.  The  bidder  or  offeror  will 
also  submit  evidence  of  intent,  such  as 
information  about  the  origin  of  the 
product,  invoices,  or  other  working 
documents.  The  bidder  or  offeror  will 
simultaneously  send  a  copy  of  this 
information  to  the  FTA  grantee. 

(2)  The  FTA  Chief  Counsel  may 
request  additional  information  from  the 
bidder  or  offeror,  if  necessary.  The 
grantee  may  not  make  a  contract  award 


until  the  FTA  Chief  Counsel  issues  his/ 
her  determination,  except  as  provided 
in§661.15(m). 

(3)  Certification  based  on  ignorance  of 
the  proper  application  of  the  Buy 
America  requirements  is  not  an 
inadvertent  or  clerical  error. 
***** 

Issued  on:  February  21,  2003. 
Jennifer  L.  Dom, 
Administrator. 
[FR  Doc.  03-4553  Filed  2-27-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  Q61 

[Docket  No.  FTA-99-5709] 
RIN  2132-AA68 

Buy  America  Requirements; 
Permanent  Waiver  for  Microcomputers 

agency:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Withdrawal  of  proposed 

rulemaking. 

SUMMARY:  This  document  withdraws  the 
Federal  Transit  Administration's  (FTA) 
October  8,  1999,  advanced  notice  of 
proposed  rulemaking  (ANPRM)  in 
which  it  sought  public  comment  on 
whether  the  permanent  wiaiver  of  the 
Buy  America  requirements  for 
microcomputers  should  be  retained, 
revoked,  or  modified.  Based  on  a  review 
of  the  comments  to  the  ANPRM,  FTA 
has  concluded  that  a  change  is  not 
warranted.  Accordingly,  FTA  hereby 
withdraws  the  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  Office  of  Chief 
Counsel,  Department  of  Transportation, 
Federal  Transit  Administration,  Room 
9316,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  202-366-1936 
(telephone)  or  202-366-3809  (fax). 
ADDRESSES:  All  documents  pertaining  to 
this  regulatory  action,  including  the 
comments  to  the  ANPRM,  may  be 
viewed  and  copied  at  the  Docket 
Management  Facility,  U.S.  DOT 
Dockets,  Roorh  PL-401,  Department  of 
Transportation,  400  7th  St.,  SW., 
Washington,  DC  20590-0001  between 
10  a.m.  and  5  p.m.,  E.S.T.,  Monday 
through  Friday,  except  Federal  holidays. 
An  electronic  version  of  this  document, 
and  all  documents  entered  into  this 
docket,  are  available  on  the  World  Wide 
Web  at  http://dms.dot.gov.  To  read  the 
comments  on  the  Internet,  take  the 
following  steps:  Go  to  the  Docket 
Management  System  ("DMS")  Web  page 
of  the  Department  of  Transportation 
[http://dms.dot.gov).  On  that  page,  click 
on  "search."  On  the  next  page  {http:// 
dms.dot.gov/search),  type  in  the  four- 
digit  docket  number.  The  docket 
number  for  this  rulemaking  is  5709. 
After  typing  the  docket  number,  click  on 
"search."  On  the  next  page,  which 
contains  docket  summary  information 
for  the  docket  you  selected,  click  on  the 
desired  comments.  You  may  download 
the  comments.  Electronic  access  to  this 
proposed  rule  and  other  Buy  America 
guidance  material  is  located  at  http:// 
www.fta.dot.gov/library/legal/buyamer/. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

FTA's  Buy  America  regulations, 
which  can  be  found  at  49  CFR  part  661, 
apply  to  all  federally-assisted 
procurements  using  funds  authorized  by 
the  Federal  transit  laws,  49  U.S.C. 
Chapter  53.  Under  those  regulations,  all 
manufactiued  products  procured  for 
projects  funded  under  the  Federal 
transit  laws  must  be  manufactured  in 
the  United  States. 

In  1985,  in  response  to  a  request  from 
the  American  Association  of  State 
Highway  and  Transportation  Officials, 
FTA  solicited  public  comment  and 
subsequently  amended  its  Buy  America 
rule  to  grant  a  one-year  waiver  of  the 
requirements  for  the  purchase  of 
microcomputers.  50  FR  1156  (Jan.  9, 
1985).  In  1986,  FTA  granted  a 
permanent  waiver  for  microcomputer 
equipment  of  foreign  origin  and 
software  of  foreign  origin.  51  FR  36126 
(Oct.  8, 1986).  FTA  noted  that  many 
product  components  were  still  made 
and  assembled  abroad,  and  it  would  be 
difficult  to  determine  when,  if  ever, 
microcomputer  manufacturing  would  be 
relocated  to  the  United  States.  The 
definition  for  Microcomputers  follows: 

A  computer  system  whose  processing  unit 
is  a  microprocessor.  A  basic  microcomputer 
includes  a  microprocessor,  storage,  and 
input/output  facility,  which  may  or  may  not 
be  on  one  chip.  # 

The  same  source  defines  computer  system 
as:  A  functional  unit  consisting  of  one  or 
more  computers  and  associated  software,  that 
uses  common  storage  for  all  or  part  of  a 
program  and  also  for  all  or  jjart  of  the  date 
necessary  for  the  execution  of  the  program; 
executes  user-written  or  user-designated 
programs;  performs  user-designated  data 
manipulation,  including  arithmetic 
operations  and  logic  operations;  and  that  can 
execute  programs  that  modify  themselves- 
during  their  executions.  A  computer  system 
may  be  a  stand-alone  unit  or  may  consist  of 
several  interconnected  units.  Synonymous 
with  ADP  system,  computing  system. 

50  FR  18760  (May  2,  1985). 

FTA  received  a  request  from  Prima 
Facie,  Inc.  (petitioner)  to  re-examine  the 
permanent  waiver  for  microcomputers. 
Prima  Facie  requested  that  FTA 
determine  whether  the  basis  for  the 
waiver  still  existed,  and  if  not,  whether 
it  would  be  appropriate  for  FTA  to 
revoke  the  general  waiver.  In  addition, 
petitioner  asked  that  FTA  seek  comnient 
on  whether  the  waiver  should  be 
modified  to  include  only  certain  types 
of  microcomputer  equipment  and 
whether  the  inclusion  of  a 
microcomputer  in  a  manufactured 
product  should  result  in  the  entire 
product  being  considered  a 
microcomputer. 


In  response,  FTA  issued  an  ANPRM, 
which  can  be  found  at  64  FR  54855 
(Oct.  8, 1999).  FTA  invited  public 
comment  on  the  issues  raised  by 
petitioner. 

n.  Summary  of  Comments 

FTA  received  nine  written  comments 
in  response  to  its  ANPRM.  There  were 
three  responses  from  transit  authorities; 
one  fi-om  the  American  Public  Transit 
Association  (APTA);  four  from  private 
companies,  including  the  transportation 
systems  and  software  industries;  and 
one  from  a  professional  engineer. 

A  majority  of  the  commenters,  six  of 
the  nine,  supported  retention  of  the 
microcomputer  waiver.  They 
overwhelmingly  emphasized  that  the 
waiver  should  remain  in  place  because 
microcomputer  equipment  is  still 
manufactured  primarily  in  non-U. S. 
markets.  They  explained  that  while  the 
technology  marketplace  has  changed 
over  the  last  fifteen  years,  there  does  not 
appear  to  have  been  a  change  in 
manufactiuing  location.  According  to 
the  commenters,  the  situation  that 
necessitated  the  regulation — i.e.,  the 
lack  of  microprocessor  suppliers  in  the 
U.S. — is  still  present.  They  explained 
that  the  majority  of  microchips  and 
other  necessary  components  are  still 
manufactured  overseas  and  unavailable 
from  U.S.  sources. 

Two  commenters  also  addressed  the 
original  intent  of  the  waiver.  They 
explained  that  with  the  waiver  revoked 
and  only  foreign  sources  available, 
buyers  would  be  forced  to  request 
individual  waivers  fi-om  FTA  for  each 
related  procurement.  This,  in  turn, 
would  generate  a  steady  stream  of 
waiver  requests  from  grantees.  The  1986 
regulation  was  promulgated  to  prevent 
such  a.  burden  on  our  grantees. 

Of  those  commenters  in  favor  of  the 
waiver,  two  did  indicate  that  some 
modifications  of  the  waiver  might  be 
warranted.  One  commenter  noted  that 
there  is  "some  confusion  about  the 
scope  of  the  waiver,"  fiulher  stating  that 
it  is  unclear  whether  the  waiver  applies 
to  final  manufactiu«d  products  which 
contain  a  microprocessor  as  only  an 
incidental  part.  Another  commenter 
advocated  a  reevaluation  of  the 
definition  of  "minicomputer."  The 
commenter  explained  that  the  1986 
definition  of  minicomputer  was 
intended  to  facilitate  the  easier 
procurement  of  desktop  computer^. 
Today,  however,  that  definition  has 
become  inadequate  because  it  does  not 
address  the  many  modem  procurements 
that  are  filled  with  microchips  and 
control  chips  [e.g.,  fare  collection 
equipment,  bus  destination  signs). 
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.  Of  the  nine  responses  to  the  ANPRM, 
three  commenters  were  opposed  to  the 
waiver  as  it  currently  exists.  Those 
comments  came  from  the  petitioner,  a 
software  company,  and  a  professional 
engineer.  Ail  three  argued  that  the 
current  waiver  is  out-of-date.  Petitioner 
explained  that  the  waiver  is  out-of-date 
because  the  non-availability  problems  of 
1985-86  no  longer  exist.  Petitioner 
believes  that  if  there  is  a  permanent 
waiver,  it  should  be  extremely  limited 
in  scope,  and  not  be  extended  to 
equipment  simply  because  the 
equipment  contains  a  microprocessor. 

Another  conunenter,  the  software 
company,  requested  that  "software"  not 
be  included  in  the  waiver  because  the 
term  is  far  too  broad,  and  its  inclusion 
>  does  not  support  the  original  intent  of 
the  Buy  America  requirement.  The 
waiver  was  intended  to  support 
American  software  businesses,  which 
were  few  in  number  in  the  technology 
marketplace  of  1985-86.  Today, 
according  to  the  company,  there  are 
several  American  software  companies 
that  develop  and  sell  the  software 
needed  by  transit  properties  and  at  a 
price  affordable  to  transit  properties, 
even  smaller  ones.  As  a  result,  the 
waiver,  in  effect,  "opens  the  U.S. 
applications  softweu°e  market  to 
competition  from  some  very  large  and 
well-established  foreign  firms  who 
market  enterprise  wide,  fully  integrated 
software  packages." 

Finally,  the  professional  engineer 
agreed  with  petitioner's  position  but 
raised  several  other  issues.  He  suggested 
that  several  additional  topics  should  be 
opened  up  for  comment,  such  as  the 
interplay  between  public  safety  and 
microcomputers,  the  replacement  and 
maintenance  problems  that  arise  when 
components  come  from  foreign  sources, 
the  negative  economic  consequences  of 
a  blanket  waiver,  and  the  problem  of 


obsolescence  in  the  domestic  market 
with  regards  to  microcomputers. 

m.  Analysis 

At  petitioner's  request,  FTA  issued 
this  ANPRM  and  opened  the  record. 
Based  on  the  record  developed  from  this 
ANPRM,  FTA  has  determined  that  the 
permanent  waiver  for  microcomputers 
should  not  be  revised. 

FTA  received  only  nine  comments, 
one  of  which  came  from  petitioner.  That 
is  a  particularly  small  number  of 
comments,  especially  for  an  issue  that 
has  such  broad  implications.  In 
addition,  the  three  responses  in  favor  of 
revoking  the  waiver,  as  a  whole,  did  not 
provide  a  sufficiently  substantive 
discussion  of  petitioner's  questions. 
While  some  of  the  comments  mention  or 
address  some  of  petitioner's  issues,  the 
comments  did  not  provide  thorough 
discussions  of  petitioner's  four 
questions. 

Moreover,  the  majority  of  comments 
did  not  support  petitioner's  position; 
specifically,  only  two  commenters 
shared  petitioner's  position.  Most  of  the 
commenters  who  support  the  current 
waiver  strongly  agreed  that  the  U.S. 
technology  marketplace  has  not  changed 
enough  to  warrant  a  change.  Notably, 
APTA.  which  consists  of  over  1,250 
member  organizations,  took  that 
position.  Based  on  the  responses  from 
its  members,  APTA  wrote  that  "it  would 
seem  that  the  U.S.  marketplace  has  not 
changed  that  significantly  since  1986." 
If  this  is,  in  fact,  the  case  (i.e.,  that  the 
technology  marketplace  has  not 
changed),  then  there  is  no  basis  to  alter 
the  existing  rule.  Altering  the  rule 
would  only  create  the  problems 
discussed  by  other  commenters,  for 
example,  generating  a  steady  stream  of 
waiver  requests  to  FTA,  decreasing 
choices  available  to  transit  systems,  and 
increasing  costs  for  transit  systems. 


Finally,  the  absence  of  responses  from 
the  U.S.  microprocessor  industry  is 
notable.  Presumably,  that  industry 
would  have  emphatically  responded  in 
support  of  the  revocation  of  the  waiver. 
The  waiver  greatly  impacts  their 
industry,  as  it  opens  them  up  to  a  great 
deal  of  foreign  competition,  at  least  with 
respect  to  government  transit  contracts. 
However,  as  FTA  lacks  information 
from  the  U.S.  microprocessor  industry, 
FTA  is  left  with  little  basis  upon  which 
to  support  a  change  in  the  existing  rule. 

Given  the  small  number  of  responses, 
the  lack  of  support  of  the  public,  and 
the  lack  of  substantive  grounding,  FTA 
has  decided  to  withdraw  the  ANPRM. 

rV.  Conclusion 

FTA  will  not  revoke  or  modify  the 
microcomputer  waiver  as  it  is  set  forth 
in  Appendix  A  of  49  CFR  661.7. 
However,  it  should  be  noted  that  FTA 
does  not  apply  the  waiver  to  an  entire 
product  because  it  contains  a 
microcomputer.  The  parameters  of  the 
waiver  as  it  currently  exists  are  that  if 
the  end  product  is  itself  a 
microcomputer  or  softwcire  as  defined 
above.  Buy  America  is  waived.  If, 
however,  the  end  product  contains  a 
microcomputer  [e.g.,  a  farecard  system), 
that  microcomputer  is  exempt  from  the 
requirements  of  Buy  America,  but  the 
rest  of  the  end  product  must  be  in 
compliance.  Due  to  the  small  number  of 
responses  to  the  ANpRM,  the  lack  of 
public  support  for  the  proposed  change, 
and  the  lack  of  substantive  arguments  to 
justify  the  change,  FTA  has  concluded 
that  a  change  is  not  warranted  at  this 
time. 

Issued  on:  Februar>'  21,  2003. 
Jennifer  L.  Dom, 
Administrator. 

IFR  Doc.  03-4552  Filed  2-27-03;  8:45  am) 
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Part  V 

Department  of  the 
Treasury 

31  CFR  Part  50 

Departmental  Offices;  Terrorism  Risk 
Insurance  Program;  Interim  Final  Rule 
and  Proposed  Rule 


9804  Federal  Register /Vol.  68,  No.  40 /Friday,  February  28,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  50 
RIN  1505-AA96 

Departmental  Offices;  Terrorism  Risic 
Insurance  Program 

agency:  Departmental  Offices,  Treasury. 
action:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Department  of  the 
Treasury  (Treasury)  is  issuing  this 
interim  final  rule  as  part  of  its 
implementation  of  Title  I  of  the 
Terrorism  Risk  Insurance  Act  of  2002 
(Act).  That  Act  established  a  temporary 
Terrorism  Risk  Insurance  Program 
(Program)  under  which  the  Federal 
Government  will  share  the  risk  of 
insured  loss  from  certified  acts  of 
terrorism  with  conunercial  property  and 
casualty  insurers  until  the  Program 
sunsets  on  December  31,  2005.  This 
interim  final  rule  sets  forth  the  purpose 
and  scope  of  the  Program  and  key 
definitions  that  Treasury  will  use  in 
implementing  the  Program.  In  general, 
this  interim  final  rule  incorporates 
interim  guidance  previously  issued  by 
Treasury  concerning  these  definitions. 
However,  the  preamble  indicates  those 
areas -in  which  Treasury  has  modified 
the  interim  guidance.  This  interim  final 
rule  is  the  first  of  a  series  of  regulations 
Treasury  will  issue  to  implement  the 
Program. 

dates:  This  interim  rule  is  effective  , 
February  28,  2003.  Written  comments 
on  this  interim  final  rule  may  be 
submitted  to  the  Treasury  Department 
on  or  before  March  31,  2003. 
ADDRESSES:  Submit  comments  (if  hard 
copy,  preferably  an  original  and  two 
copies)  to  Office  of  Financial 
Institutions  Policy,  Attention:  Terrorism 
Risk  Insurance  Program  Public 
Comment  Record,  Room  3160  Annex, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220.  Because  paper  mail  in  the 
Washington,  DC  area  may  be  subject  to 
delay,  it  is  recommended  that  comments 
be  submitted  by  electronic  mail  to: 
triacomments@do.treas.gov.  Please 
include  your  name,  affiliation,  address, 
e-mail  address  and  telephone  number  in 
your  comment.  All  comments  should  be 
captioned  with  "February  28.  2003 
TRIA  Comments."  Comments  will  be 
available  for  public  inspection  by 
appointment  only  at  the  Reading  Room 
of  the  Treasury  Library.  To  make 
appointments,  call  (202)  622-0990  (not 
a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Ugoletti.  Deputy  Director,  Office 


of  Financial  Institutions  Policy  (202) 
622-2730  or  Martha  Ellett,  Attorney- 
Advisor,  Office  of  the  Assistant  General 
Counsel  (Banking  &  Finance),  (202) 
622-0480  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background  ~' 

A.  Terrorism  Risk  Insurance  Act  of  2002 

On  November  26,  2002,  President 
Bush  signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002  (Public  Law  107- 
297,  116  Stat.  2322).  The  Act  was 
effective  immediately.  Title  I  of  the  Act 
establishes  a  temporary  federal  program 
of  shared  public  and  private 
compensation  for  insured  commercial 
property  and  casualty  losses  resulting 
from  an  act  of  terrorism  as  defined  in 
the  Act  and  certified  by  the  Secretary  of 
the  Treasury,  in  concurrence  with  the 
Secretary  of  State  and  the  Attorney 
General.  The  Act  authorizes  Treasury  to 
administer  and  implement  the 
Terrorism  Risk  Insurance  Program, 
including  the  issuance  of  regulations 
and  procedures.  The  Program  will 
sunset  on  December  31.  2005. 

The  Act's  purposes  are  to  address 
market  disruptions,  ensure  the 
continued  widespread  availability  and 
affordability  of  commercial  property 
and  casualty  insurance  for  terrorism  risk 
and  to  allow  for  a  transition  period  for 
the  private  markets  to  stabilize  and 
build  capacity  while  preserving  State 
insurance  regulation  and  consumer 
protections. 

The  amount  of  Federal  payment  for  an 
insured  loss  resulting  from  an  act  of 
terrorism  is  to  be  determined  based 
upon  the  insurance  company 
deductibles  and  excess  loss  sharing  vyith 
the  Federal  Government,  as  specified  by 
the  Act.  Thus,  the  Program  provides  a 
Federal  reinsurance  backstop  for  a 
temporary  period  of  time.  The  Act  also 
provides  Treasury  with  authority  to 
recoup  Federal  payments  made  under 
the  Progremi  through  policyholder 
surcharges,  up  to  a  maximiun  annual 
limit. 

Each  entity  that  meets  the  definition 
of  "insxu^r"(well  over  2,000  firms)  must 
participate  in  the  Program.  From  the 
date  of  enactment  of  the  Act  through  the 
last  day  of  Program  Year  2  (December 
31,  2004),  insurers  under  the  Program 
must  "make  available"  terrorism  risk 
insurance  in  their  conunercial  property 
and  casualty  insurance  policies  and  the 
coverage  must  not  differ  materially  from 
the  terms,  amounts  and  other  coverage 
limitations  applicable  to  commercial 
property  and  casualty  losses  arising 
from  events  other  than  acts  of  terrorism. 
«•  The  Act  permits  Treasury  to  extend  the 
"make  available"  requirement  into 


Program  Year  3,  based  on  an  analysis  of 
factors  referenced  in  the  study  required 
by  section  108(d)(1)  of  the  Act,  and  not 
later  than  September  1,  2004. 

An  insurer's  deductible  increases  > 
«ach  year  of  the  Program,  thereby 
reducing  the  Federal  government's 
involvement  prior  to  sunset  of  the 
Program.  An  insiuer's  deductible  is 
based  on  "direct  earned  premiums" 
over  a  statutory  Transition  Period  and 
the  three  Program  Years.  Once  an 
insurer  has  met  its  deductible,  the 
Federal  payments  cover  90  percent  of 
insured  losses  above  the  deductible, 
subject  to  an  aggregate  annual  cap  of 
$100  billion-  The  Act  prohibits 
duplicative  payments  for  insured  losses 
that  have  been  covered  luider  any  other 
Federal  program. 

As  conditions  for  Federal  payment 
under  the  Program,  insurers  must 
provide  clear  and  conspicuous 
disclosure  to  the  policyholders  of  the 
premiiun  charged  for  insured  losses 
covered  by  the  Program,  and  must 
submit  a  claim  and  certain  certifications 
to  Treasury.  Treasury  will  be, 
prescribing  claims  procedures  at  a  later 
date. 

The  Act  also  contains  specific 
provisions  designed  to  manage  litigation 
arising  from  or  relating  to  a  certified  act 
of  terrorism.  Section  107  creates  an 
exclusive  Federal  cause  of  action, 
provides  for  claims  consolidation  in 
Federal  court  and  contains  a  prohibition 
on  Federal  payments  for  punitive 
damages  imder  the  Program.  This 
section  also  provides  the  United  States 
with  the  right  of  subrogation  with 
respect  to  any  payment  or  claim  paid  by 
the  United  States  imder  the  Program. 

B.  Previously  Issued  Interim  Guidance 
To  assist  insurers,  policyholders  and 
other  interested  parties  in  complying 
with  immediately  applicable  and  time 
sensitive  requirements  of  the  Act  prior 
to  the  issuance  of  these  and  future 
regulations.  Treasury  issued  interim 
guidance  in  three  separate  notices. 
Treasury  publicly  released  these  interim 
guidance  notices  on  its  Program  Web 
site,  http://www.treasury.gov/trip,  and 
published  each  notice  in  the  Federal 
Register. 

Treasury  released  the  first  notice  of 
Interim  Guidance  on  December  3,  2002, 
within  a  week  of  the  Act's.enactment 
(Interim  Guidance  I).  Interim  Guidance 
1  was  published  at  67  FR  76206  on 
December  11,  2002  and  addressed 
several  issues  pertaining  to  immediately 
applicable  provisions  of  the  Act, 
including  statutory  disclosiue 
obligations  of  insurers  as  conditions  for 
Federal  payment  under  the  Program  and 
the  requirement  that  an  insurer  "make 
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available"  terrorism  risk  insurance.  The 
disclosure  guidance  in  Interim 
Guidance  I  references  certain  model 
forms  of  the  National  Association  of 
Insurance  Commissioners  (NAIC)  and 
provides  safe  harbor  for  those  insurers 
that  make  use  of  such  forms  prior  to  the 
issuance  of  regulations,  but  Interim 
Guidance  I  stated  that  these  forms  are 
not  the  exclusive  means  by  which 
insurers  could  comply  with  the 
disclosure  conditions  prior  to  the 
issuance  of  regulations.  Interim 
Guidance  I  also  provided  guidance 
concerning  the  "direct  earned 
premium"  on  lines  of  property  and 
casualty  insurance  to  enable  insurers  to 
calculate  their  "insurer  deductible"  and 
enable  insurers  to  price  and  disclose 
their  premiums  for  terrorism  risk 
insurance  to  policyholders  within 
statutory  time  periods. 

On  December  18,  2002,  Treasury 
issued  a  second  notice  of  interim 
guidance.  This  interim  guidance  was 
published  at  67  FR  78864  on  December 
26,  2002  (Interim  Guidance  II).  Interim 
Guidance  II  further  addressed  the 
statutory  categories  of  "insurers"  that 
are  required  to  participate  in  the 
Program,  including  their  "affiliates"; 
provided  clarification  on  the  scope  of 
"insured  loss"  covered  by  the  Program 
and  provided  additional  guidance  to 
enable  eligible  siuplus  line  carriers 
listed  on  the  Quarterly  Listing  of  Alien 
Insurers  of  the  NAIC  or  federally 
approved  insurers  to  calculate  their 
insurer  deductible  for  purposes  of  the 
Program. 

On  January  22,  2003,  Treasury  issued 
a  third  notice  of  interim  guidance, 
published  at  68  FR  4544  on  January  29, 
2003  (Interim  Guidance  III).  Interim 
Guidance  III  further  clarified  certain 
disclosure  and  certification  questions, 
issues  for  non-U.S.  insurers,  and  the 
scope  of  the  term  "insured  loss"  under 
the  Act. 

In  issuing  each  notice  of  Interim 
Guidance,  Treasury  stated  that  the 
Interim  Guidance  may  be  relied  upon  by 
insiuers  until  superseded  by  regulations 
or  a  subsequent  notice.  Treasury 
provided  safe  harbors  for  actions  by 
those  insurers  taken  in  accordance  with, 
and  in  reliance  on,  the  interim  guidance 
for  the  time  period  prior  to  the  issuance 
of  regulations.  Treasury  now  is  issuing 
an  interim  final  rule  with  request  for 
comment.  The  interim  final  rule 
addresses  certain  general  Program  ' 
provisions  and  Program  definitions. 
Treasury  is  also  issuing  a  companion 
proposed  rule  with  request  for 
comment. 


n.  Analysis  of  the  Interim  Final  Rule 

The  interim  final  rule  establishes  a 
new  Part  50  in  Title  31  of  the  Code  of 
Federal  Regulations,  31  CFR  Part  50. 
Part  50  eventually  will  include  other 
regulations  deemed  necessary  by 
Treasury  to  implement  the  Program. 
Subpart  A  of  new  Part  50  contains 
certain  general  provisions  and 
definitions  of  Program  terms. 

Some  of  the  definitions  are  taken 
virtually  verbatim  from  the  Act  because 
they  do  not  need  further  clarification 
and  are  included  in  the  interim  final 
regulations  primarily  for  ease  of 
reference.  In  addition,  the  interim  final 
rule  generally  incorporates  the  interim 
guidance  provided  previously  by 
Treasury  as  it  pertains  to  Program  terms, 
for  example,  the  terms  "insurer," 
"affiliate",  "property  and  casualty 
insurance"  and  "direct  earned 
premium."  In  several  areas,  the  interim 
final  regulation  makes  clarifying 
modifications  to,  or  supplements,  the 
interim  guidance.  For  example,  the 
interim  final  rule  clarifies  and 
emphasizes  that  the  Program  covers 
only  commercial  lines  of  property  and 
casualty  insurance,  subject  to  the 
inclusions  and  exclusions  of  certain 
lines  of  insurance  as  set  forth  in  the 
definition  of  property  and  casualty 
insurance  in  section  102(12)  of  the  Act. 
The  Program  does  not  cover  personal 
lines  of  property  and  casualty 
insurance,  even  if  the  latter  are  reported 
by  an  insurer  on  the  NAIC's  Exhibit  of 
Premiums  and  Losses  (commonly 
known  as  Statutory  Page  14). 

In  implementing  the  Program, 
Treasiuy  has  been  guided  by  several 
goals.  First,  we  strive  to  implement  the 
Act  in  a  transparent  and  effective 
manner  that,  for  example,  treats 
comparably  those  insurers  required  to 
participate  in  the  Program  and  that 
provides  necessary  information  to 
policyholders  in  a  useful  and  efficient 
manner.  Second,  Treasiuy  seeks  to  rely 
as  much  as  possible  on  the  State 
insurance  regulatory  structure.  In  that 
regard.  Treasury  is  closely  coordinating 
with  the  NAIC  in  implementing  , 
definitions  and  other  aspects  of  the 
Program.  Third,  to  the  extent  possible 
within  statutory  constraints,  Treasiuy 
seeks  to  allow  insurers  to  participate  in 
the  Program  in  a  manner  consistent  with 
their  normal  course  of  business.  Finally, 
given  the  temporary  and  transitional 
nature  of  the  Program.  Treasury  is 
guided  by  the  Act's  goal  for  insurers  to 
develop  their  own  capacity,  resources 
and  mechanisms  for  terrorism  risk 
insurance  coverage  when  the  Program 
expires. 


Key  Program  definitions  contained  in 
the  interim  final  regulation  are  analyzed 
below. 

A.  What  is  an  "Act  of  Terrorism"  Under 
the  Program? 

The  Program  definition  of  "act  of 
terrorism"  in  the  interim  final  rule  is  the 
same  definition  that  is  contained  in 
section  102(1)  of  the  Act.  Section 
106(a)(2)  of  the  Act  provides  that  the 
Act's  definition  is  the  exclusive 
definition  of  the  term  "act  of  terrorism" 
for  purposes  of  compensation  for 
insured  losses  under  the  Act.  The  Act's 
definition  requires  a  certification  by  the 
Treasury  Secretary,  in  concurrence  with 
the  Secretary  of  State  and  the  Attorney 
General  of  the  United  States,  that  an  act 
is  an  act  of  terrorism  within  the 
statutory  parameters.  These  parameters 
include  an  act  that  is  violent  or 
dangerous  to  human  life,  property  or 
infrastructure;  that  has  resulted  in 
damage  within  the  United  States,  or 
outside  the  United  States  in  the  case  of 
certain  air  carriers  or  vessels  or  if  on  the 
premises  of  a  U.S.  mission;  and  that  has 
been  committed  by  individual(s)  on . 
behalf  of  any  foreign  person  or  foreign 
interest,  as  part  of  an  effort  to  coerce  the 
U.S.  civilian  population  or  to  influence 
the  policy  or  affect  the  conduct  of  the 
V.S.  government  by  coercion. 

Thus,  for  example,  acts  of  domestic 
civil  disturbance  would  not  be  covered 
by  the  Act's  definition  of  "act  of 
terrorism"  or  therefore,  by  the  Program. 
As  in  the  Act.  the  interim  final  rule 
provides  that  the  Secretary's 
determination  or  certification  with 
regard  to  an  act  is  final  and  is  not 
subject  to  judicial  review.  An  act  of 
terrorism  must  meet  a  $5,000,000  de 
minimis  aggregate  loss  requirement 
before  it  may  be  certified.  The  Act  also 
provides  that  an  act  is  not  certifiable  if 
committed  as  part  of  a  course  of  war 
declared  by  Congress,  except  with 
respect  to  workers  compensation 
coverage. 

B.  What  Entities  Must  Participate  in  the 
Program  ("Affiliate",  "Control", 
"Insurer")? 

1.  Mandatory  Participation  of  Insurers 

The  general  provisions  of  the  interim 
final  rule  incorporate  the  Act's 
requirement  in  section  103(a)(3)  that 
each  entity  meeting  the  definition  of 
"insurer"  under  the  Act  must 
participate  in  the  Program. 

2.  "Insurer" 

The  interim  final  rule  incorporates  the 
statutory  definition  of  "insurer"  and 
generally  incorporates  the  guidance  set 
forth  in  Interim  Guidance  II  concerning 
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the  categories  of  insurer  and  the 
definition  of  affiliate.  To  participate  in 
the  Program,  an  entity,  including  an 
affiliate  of  an  insurer,  must  itself  meet 
all  of  the  requirements  of  section 
102(6)(A),  (B)  and,  as  the  Treasury  may 
prescribe,  (C).  This  means  that  to  be  an 
insurer,  an  entity' must  (1)  fall  within 
one  of  the  categories  in  section 
102(6)(A)  described  below,  and  (2)  must 
receive  direct  earned  premiums  as 
required  by  section  102(6)(B)  and  (3) 
must  meet  any  additional  criteria 
established  by  Treasury  pursuant  to 
section  102(6)(C). 

a.  Must  Fall  Within  a  Category  of 
Insurers  in  Section  102(6)(A) 

First,  an  insurer  must  fall  within  at 
least  one  of  the  following  several 
categories  set  forth  in  section  102(6){A): 

(i)  Licensed  or  admitted  to  engage  in 
the  business  of  providing  primary  or 
excess  insurance  in  any  State  ("State" 
includes  the  District  of  Columbia  and 
territories  of  the  United  States); 

(ii)  Not  so  licensed  or  admitted,  but  is 
jui  eligible  surplus  line  carrier  listed  on 
the  Quarterly  Listing  of  Alien  Insurers 
of  the  National  Association  of  Insurance 
Commissioners; 

(iii)  Approved  for  the  purpose  of 
offering  property  and  casualty  insurance 
by  a  Federal  agency  in  connection  with 
maritime,  energy  or  aviation  activity;  or 

(iv)  A  State  residual  market  insurance 
entity  or  State  workers'  compensation 
fund. 

Consistent  with  Interim  Guidance  II, 
the  interim  final  rule  provides  that  an 
entity  that  falls  within  two  categories 
will  be  considered  by  Treasury  to  fall 
within  the  first  category  it  meets  under 
section  102{6)(A){iHv).  Therefore,  if  an 
entity  is  a  federally  approved  insurer 
under  section  102(6)(A)(iii)  and  is 
licensed  or  admitted  in  any  State,  it  will 
be  treated  under  the  Program  as  a  State 
licensed  or  admitted  insurer  under 
section  102(6)(A){i). 

In  each  of  the  categories  of  insurer  in 
section  102(6)(A)(i)-(iv),  the  insurer  has 
a  pre-existing  State  or  NAIC  regulatory 
framework,  or  has  a  relationship  with  a 
Federal  or  State  program.  In  developing 
this  interim  final  rule.  Treasury 
considers  such  a  nexus  between  an 
insurer  and  a  Federal  or  State  program 
or  regulatory  authority  to  be  extremely 
important  to  the  effective  and  efficient 
administration  of  the  Program.  A  pre- 
existing nexus  between  an  insurer  and 
a  regulatory  structure,  for  example, 
assists  Treasury  in  ensuring  the 
financial  integrity  of  participating 
entities,  in  obtaining  necessary  data  to 
implement  and  evaluate  the  Program 
and  in  carrying  out  Treasury's  surcharge 
and  recoupment,  audit  and  enforcement 
responsibilities  under  the  Act. 


Treasury's  emphasis  on  such  a  nexus  is 
also  in  accord  with  the  temporary 
nature  of  the  Program  and  other  aspects 
of  the  Program's  statutory  structure. 

"State  Licensed  or  Admitted" 

Insurers  under  clause  (i)  of  section 
102(6)(A)  include  all  entities  that  are 
licensed  or  admitted  by  a  State's 
insurance  regulatory  authority.  This 
group  of  insurers  includes  captive 
insurers,  risk  retention  groups,  and  farm 
and  county  mutuals,  if  such  entities  are 
State  licensed  or  admitted.  The  Program 
treats  all  State  licensed  or  approved 
insurers  consistently  in  accord  with  the 
plain  language  of  section  102(6)(A)(i). 
This  treatment  also  furthers  other 
statutory  objectives  such  as  ensuring 
that  policyholders  have  widespread 
access  to  the  terrorism  risk  insurance 
benefits  of  Program,  and  spreading 
potential  costs  of  the  Program  associated 
with  any  federal  loss-sharing  payments. 
(For  example,  see  the  cost  spreading 
provisions  in  connection  with 
recoupment  as  required  by  section 
103(e)(7)  and  in  connection  with 
surcharges  as  required.by  section 
103(e)(8)  to  be  applied  to  all  commercial 
property  and  casualty  policyholders). 

Other  Categories  of  Insurers 

The  NAIC  has  established  criteria  for 
approval  of  eligible  surplus  line  carriers 
for  listing  on  the  NAlC's  Quarterly 
Listing  of  Alien  Insurers.  Federally 
approved  insurers  under  section 
102(6)(A)(iii)  are  addressed  in  detail 
below.  Treasury  intends  to  issue 
additional  regulations  to  apply  the 
provisions  of  the  Act  to  insurers  in 
clause  (iv)  of  State  residual  market 
insurance  entities  and  State  workers' 
.  compensation  funds  pursuant  to  section 
103(d). 

As  described  above,  all  State  licensed 
or  admitted  captive  insurers  are  insurers 
within  the  Program  under  section 
102(6)(A)(i).  Treasury  may.  in 
consultation  with  the  NAIC  or  the 
appropriate  State  regulatory  authority, 
apply  the  provisions  of  the  Act  to  "other 
classes  or  types  of  captive  insurers  and 
other  self  insurance  arrangements" 
pursuant  to  section  103(f)  of  the  Act.  but 
only  if  such  an  application  is 
determined  before  the  occurrence  of  an 
act  of  terrorism  and  all  of  the  provisions 
of  the  Act  are  applied  comparably  to 
such  entities.  Treasury  has  engaged  in 
consultations,  but  has  not  yet  made  a 
decision  regarding  the  participation  in 
the  Program  of  captives  and  other  self 
insiu'ance  arrangements  that  do  not  fell 
into  other  categories  in  clauses  {i)-(iv). 

b.  Must  Receive  Direct  Earned 
Premiums  As  Required  by  Section 
102(6)(B) 


The  second  criteria  an  entity  must 
meet  to  be  an  insurer  for  purposes  of  the 
Program  is  prescribed  by  section 
102(6)(B).  In  addition  to  falling  within 
a  category  in  section  102(6)(A).  to  be  an 
"insurer"  under  the  Act,  an  entity  must 
receive  "direct  earned  premiums"  (as 
defined)  on  any  type  of  commercial 
property  and  casualty  insurance  (as 
defined).  The  key  aspect  of  this 
requirement  in  the  statutory  definition 
of  insurer  is  the  Act's  specification  of  a 
direct  measure  of  premium  income  as 
opposed,  for  example,  to  a  net  measure 
of  premium  income  which  accounts  for 
reinsurance.  Although  the  legislative 
history  and  design  of  the  Act  envision 
reinsurance  arrangements  as  an 
important  component  of  capacity  within 
the  insurance  market,  the  Act  excludes 
reinsurance  from  the  Program.  (Section 
103(g)  of  the  Act  provides  that  the  Act 
does  not  limit  or  prevent  "insurers" 
from  obtaining  reinsurance  coverage  for 
"insurer  deductibles"  or  "insured 
losses"  retained  by  insurers.)  Therefore, 
consistent  with  the  Act  and  Treasury's 
Interim  Guidance  II.  the  interim  final 
rule  provides  that,  if  an  entity  does  not 
receive  direct  earned  premiums  as 
required  by  section  102(6)(B),  and 
subject  to  statutory  exceptions,  then  the 
entity  is  not  an  "insurer"  under  the  Act. 
In  that  regard.  Section  102(6)(B)  excepts 
State  residual  market  insurance  entities 
from  the  direct  earned  premium 
requirement. 

c.  Must  Meet  Additional  Criteria 
Prescribed  by  Treasury  Under  Section 
102(6)(C). 

In  addition  to  the  requirements  of 
section  102(6)(A)  and  (6)  described 
above,  section  i02(6)(C)  of  the  Act 
requires  that  an  insiu-er  also  meet  "any 
-  other  criteria  that  the  Secretary  of  the 
Treasury  may  reasonably  prescribe." 
The  interim  final  rule  does  not  prescribe 
additional  criteria  under  section  106(C). 
Published  elsewhere  in  this  separate 
part  of  the  Federal  Register  is  a  notice 
of  proposed  rulemaking  in  which 
Treasury  solicits  public  comment  on 
whether  the  Secretary  should  prescribe 
other  criteria  for  certain  insiners 
pursuant  to  the  authority  provided  by 
section  102(6)(C)  and.  if  so.  what  criteria 
Treasury  should  prescribe.  In  this 
regard,  in  the  notice  of  proposed 
rulemaking  Treasury  solicits  comment 
on  appropriate  criteria  to  prevent 
participation  in  the  Program  by  newly 
formed  insurance  companies  deemed  by 
Treasury  to  be  established  for  the 
purpose  of  evading  the  insurer 
deductible  requirements  of  the  Act  and 
the  Program.  As  stated  in  the  notice  of 
proposed  rulemaking.  Treasury's 
objectives  are  to  encoiu-age  new  sources 
of  capital  in  the  market  for  terrorism 
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risk  insurance,  and  at  the  same  time, 
ensure  the  integrity  of  the  Program  and 
provide  comparable  treatment  of 
Program  participants.  Accordingly,  the 
intent  of  any  additional  criteria,  if 
proposed,  is  not  to  discourage  Prograin 
participation  by  newly  formed 
commercial  property  and  casualty 
insurance  companies  in  their  normal 
course  of  business,  but  to  administer  the 
Program  effectively  and  fairly,  including 
preventing  evasion  of  insurer  deductible 
requirements  by  special  purpose  entities 
formed  to  provide  terrorism  risk  only 
coverage. 

Also  in  the  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
separate  part  of  the  Federal  Register. 
Treasury  solicits  comment  on 
appropriate  additional  criteria, 
including  financial  standards,  that 
should  be  proposed  for  federally 
approved  insurers  under  Treasury's 
authority  in  section  102(6)(C).  One 
reason  for  imposing  additional  criteria 
on  federally  approved  insurers  is 
because  there  are  no  uniform 
requirements  or  standards  for  federal 
approval  under  various  federal 
programs.  Although  some  federal 
programs  impose  minimum  financial 
standards,  ofhers  do  not.  Therefore, 
Treasury  is  considering  whether 
additional  criteria  for  federally 
approved  insurers  should  be  proposed 
to  promote  the  financial  integrity  of  the 
Program  and  to  otherwise  effectively 
administer  the  Program.  In  addition,  in 
the  notice  of  proposed  rulemaking 
published  elsewhere  in  this  separate 
part  of  the  Federal  Register,  Treasury 
solicits  comment  on  criteria  that 
Treasxuy  should  propose  and  prescribe 
under  section  102(6)(C)  to  ensiue  that 
payments  under  the  Program  do  not 
benefit  entities  with  connections  to 
terrorist  organizations. 

d.  "Federally  Approved"  Insurer. 

If  an  entity  does  not  fall  within 
section  102(6)(A)(i)  or  (ii).  but  is 
approved  or  accepted  by  a  Federal 
agency  to  offer  property  and  casualty 
insurance  in  coimection  with  maritime, 
energy  or  aviation  activities;  receives 
direct  earned  premiums  for  any  type  of 
commercial  property  and  casualty 
insurance  as  required  by  102(6)(B).  and. 
if  prescribed,  meets  any  criteria 
established  by  Treasury  imder  102(6)(C). 
then,  such  an  entity  is  considered  by 
Treasiuy  to  be  a  federally  approved 
"insurer"  under  section  102(6)(A)(iii). 

As  reflected  in  Interim  Guidance  n, 
this  interim  final  rule  provides  that  the 
scope  of  insiu-ance  coverage  (insured 
losses)  imder  the  Program  for  federally 
approved  insurers  imder  section 
102(6)(A)(iii)  is  only  to  the  extent  of 
federal  approval  of  the  commercial 


property  and  casualty  insurance 
coverage  approved  by  the  Federal- 
Agency  in  connection  with  maritime, 
energy  or  aviation  activity.  Insured 
losses  under  other  insurance  coverage 
that  may  be  offered  by  a  federally 
approved  insurer  under  section 
102(6)(A)(iii)  is  not  covered  by  the 
Program.  This  treatment  of  federally 
approved  insurers  is  in  accord  with  the 
statutory  language  of  the  Act  in  section 
102(6)(A)(iii)  ["approved  for  the 
purpose  o/ offering  property  and 
casualty  insurance  by  a  Federal  agency 
in  connection  with  maritime,  energy  or 
aviation  activity").  This  treatment  is 
also  in  accord  with  Treasury's 
consideration  of  a  pre-existing  nexus 
(for  example,  the  nexus  of  State- 
licensing  or  NAIC  approval  for  listing 
on  the  Quarterly  Listing  of  Alien 
Insurers)  as  very  important  to  the 
effective  and  efficient  administration  of 
the  Program.  This  nexus  is  considered 
by  Treasury  to  be  an  important  aid  in 
ensuring  financial  integrity  of 
participants  in  the  Program,  in  obtaining 
data,  and  in  connection  with 
recoupment,  audit  and  enforcement 
responsibilities,  among  others.  In 
addition,  this  treatment  is  consistent 
with  the  temporary  nature  and  other 
statutory  structiue  of  the  Program. 
Treasury  recognizes  that  it  is  possible  to 
interpret  section  102(6)(AKiii)  more 
broadly,  but  for  reasons  stated  above  has 
determined  that  the  narrower  reading  is 
not  only  in  accord  with  the  statutory 
language  but  serves  other  important 
purposes  in  the  administration  of  the 
Program. 

Examples  of  federally  approved 
insurers  under  section  102(6)(A)(iii)  are 
those  insiuers  that  do  not  fall  within 
section  102(6)(A)(i)  or  (ii).  and  are 
approved  or  accepted  by  a  Federal 
agency  under  the  following  federal 
programs  and  statutes: 

•  Approval  of  Underwriters  for 
Marine  Hull  Insurance  (Maritime 
Administration.  U.S.  Department  of 
Transportation). 

•  Aircraft  Accident  Liability 
Insurance  (U.S.  Department  of 
Transportation). 

•  Oil  Spill  Financial  Responsibility 
for  Offshore  Facilities  (Minerals 
Management  Service.  U.S.  Department 
of  the  Interior). 

•  Oil  Spill  Financial  Res(>onsibility 
for  Vessels  (United  States  Coast  Guard. 
U.S.  Department  of  Transportation). 

•  Longshoremen's  and  Harbor 
Workers'  Compensation  Act 
(Employment  Standards 
Administration,  U.S.  Department  of 
Labor). 


•  Price  Anderson  Act  (Nuclear 
Regulatory  Commission.  U.S. 
Department  of  Energy). 

The  above  list  of  Federal  insurance 
programs  contains  an  addition  to  the  list 
contained  in  Interim  Guidance  II  , 
through  the  express  inclusion  of 
insurers  approved  or  accepted  under  the 
Price  Anderson  Act.  This  list  is 
provided  as  a  starting  reference  point 
and  is  not  exclusive.  Any  entity  that  is 
approved  or  accepted  by  a  U.S.  agency 
to  offer  commercial  property  and 
casualty  insurance  in  connection  with 
maritime,  energy  or  aviation  activities 
by  a  program  that  is  not  listed  above  is 
particularly  encouraged  to  advise  the 
designated  Treasury  contacts  provided 
by  this  rule  with  the  name  of  the 
program  and  the  name  of  the  Federal 
agency  th%t  approved  or  accepted  them. 

Treasury  is  not  prescribing  additional 
criteria  under  section  102(6)(C)  in  the 
interim  final  rule  for  federally  approved 
insiu«rs,  but  solicits  comments 
elsewhere  in  this  separate  part  of  the 
Federal  Register  on  whether  and  what 
additional  criteria  should  be  prescribed 
for  federally  approved  insurer. 

3.  "Affiliates" 

The  definition  of  "insurer"  in  section 
102(6)  includes  "any  affiliate  thereof." 
Section  102(2)  of  the  Act  defines 
"affiliate"  to  mean  "with  respect  to  any 
insurer,  any  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  the  insurer"  (emphasis 
supplied).  Any  affiliate  that  does  not 
meet  the  definition  of  insurer,  for 
example,  it  does  not  fall  into  any  of  the 
categories  in  section  102(6)(A)  or  does 
not  receive  direct  earned  premiums  for 
commercial  property  and  casualty 
insurance  as  required  by  section 
102(6)(B),  is  not  an  "insurer"  for 
purposes  of  the  Program.  Consistent 
with  Interim  Guidance  II.  and  the 
definition  of  "control"  discussed  below. 
Treasury  will  treat  the  parent  company, 
and  ail  affiliates  that  meet  the 
requirements  of  "insurer"  in  section 
102(6)(A),  (B)  and  (C).  collectively  as 
one  "insiu^r"  for  purposes  of 
calculating  the  direct  earned  premiums 
on  which  the  insiuer  deductible  is 
based  under  the  Program.  This 
consolidated  treatment  is  also  in  accord 
with  the  Conference  Report  to 
accompany  the  Act,  which  states,  in  the 
explanation  of  section  102  of  the  Act, 
that  "the  terms  'affiliate'  and  'control* 
are  meant  to  ensure  that  affiliated 
insm«rs  are  treated  as  a  consolidated 
entity  for  calculating  direct  earned 
premiums."  H.R.  Conf.  Rep.  No.  107- 
779  (2002). 

For  example,  if  an  insurance  company 
is  licensed  or  admitted  to  engage  in  the 
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business  of  providing  primary  or  excess 
insurance  in  a  State  and  receives  direct 
earned  premiums  as  required  in  section 
102(6)(B),  and  three  out  of  four  of  its 
affiliate  insurance  companies  also  are 
State  licensed  and  meet  the 
requirements  of  section  102(6){B)  and 
(C),  then  the  parent  company  and  the 
three  affiliates  that  meet  the  definition 
of  "insurer"  are,  collectively,  one 
insurer  for  purposes  of  calculating  and 
consolidating  direct  earned  premiums 
and  calculating  insurer  deductibles 
under  the  Program.  The  affiliate  that 
does  not  fall  within  one  of  the  categories 
in  section  102{6)(A)  or  fails  to  meet  all 
the  requirements  to  be  an  "insurer" 
under  section  102(6)  is  not  included  in 
the  Program. 

As  discussed  previously  in  Interim 
Guidance  II,  if  an  entity  is  "under 
conunon  control  vsrith  the  insurer,"  and 
that  entity  meets  the  requirements  to  be 
an  "insurer"  in  section  102(6)(A)-(C), 
Treasury  will  consider  that  entity 
collectively  with  the  other  insurer  (its 
affiliate)  as  one  "insurer"  for  the 
Program  purposes  of  consolidating 
direct  earned  premiums  and  calculating 
the  insurer  deductible.  For  example, 
assume  that  two  insurance  companies 
are  licensed  to  engage  in  the  business  of 
providing  primary  or  excess  insurance 
in  any  State  (either  in  one  State  or  in 
separate  States)  and  both  receive  direct 
earned  premiums  as  required  by  section 
102(6KB).  Each  company,  would  meet 
the  definition  of  "insiu«r."  Assume 
additionally  that  the  conunon  parent  of 
the  two  companies  does  not  fall  into  any 
of  the  categories  in  section  102(6)(A). 
Treasury  will  consider  the  two  affiliated 
companies  to  be,  collectively,  one 
insurer  for  purposes  of  calculating  and 
consolidating  direct  earned  premiums 
and  their  insurer  deductible  under  the 
Program,  but  their  parent  company  is 
not  an  insurer  and  not  included  in  the 
Program. 

4.  "Control" 

Related  to  the  definition  of  insurer 
and  affiliate  is  the  definition  of 
"contror*  in  section  102(3)(A)-(C)  of  the 
Act.  The  definition  and  determination 
of  "control"  for  purposes  of  the  Program 
is  used  by  Treasury  to  calculate  the 
insurer  deductible  on  a  consolidated 
basis  for  an  insurer  "including  any 
affiliate  thereor'(see  discussion  of 
affiliate  above).  Under  the  Act,  an  entity 
is  in  control  of  another  entity  if  the 
statutory  definition  is  met  under  section 
102(3){A)  or  (B),  or  if  Treasury  makes  a 
determination  under  (C)  that  the  entity 
directly  or  indirectly  exercises  a 
controlling  influence  over  the 
management  or  policies  of  the  other 
entity.  Each  category  of  control  for 


purposes  of  the  Program  is  described 
below  with  examples. 

a.  "Owns,  Controls  or  has  the  Power 
to  Vote"  25  Percent  of  Voting  Securities. 

Section  102(3)(A)  provides  that  an 
entity  has  "control"  over  another  if  the 
entity  directly  or  indirectly  or  acting 
through  1  or  more  other  persons  owns, 
controls  or  has  power  to  vote,  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  other  entity.  For 
example,  if  Insurer  X  owns,  or  has  the 
power  to  vote,  25  percent  or  more  of  any 
class  of  voting  securities  of  Insurer  Y, 
then  Insurer  X  is  in  control  of  Insurer  Y 
under  section  102(3)(A).  This  control 
relationship  means,  among  other  things, 
that  Treasury  will  consolidate  the  direct 
earned  premiums  of  these  two  insurers 
under  Insurer  X  for  purposes  of 
calculating  the  insurer  deductible  and 
evaluating  a  claim  for  federal  payment. 
Published  elsewhere  in  this  separate 
part  of  the  Federal  Register  is  a  notice 
of  proposed  rulemaking  in  which 
Treasury  solicits  comments  on  whether 
the  definition  of  control  contained  in 
the  interim  final  rule  should  be 
supplemented  by  proposing  a  rule  to 
address  situations  in  which  a  corporate 
insurance  structure  may  contain 
multiple  insurers  that  own,  control  or 
have  the  power  to  vote  more  than  25 
percent  of  the  voting  shares  of  another 
insurer.  Based  on  available  information, 
such  control  arrangements  exist  but  they 
do  not  appear  to  be  common.  In 
particular.  Treasury  is  considering 
consolidating  direct  earned  premiums 
for  purposes  of  calculating  the  insurer 
deductible  on  a  pro  rata  basis  among  the 
multiple  controlling  owners.  For 
example,  if  Insurer  Y  owns  40  percent 
of  the  voting  shares  of  Insurer  Z  and 
Insurer  X  owns  30  percent  of  the  voting 
shares  of  Insurer  Z,  then  a  pro  rata 
allocation  of  premiiun  income  and 
insured  loss  under  the  Program  would 
be,  respectively,  57  percent  and  43 
percent. 

b.  Controls  Election  of  Majority  of 
Directors  or  Trustees. 

Pursuant  to  section  102(3){B),  an 
entity  also  is  in  control  over  another 
entity  for  purposes  of  the  Program  if  the 
entity  controls  in  any  maimer  the 
election  of  a  majority  of  the  directors  or 
trustees  of  the  other  entity.  For  example, 
even  if  Ins\irer  A  does  not  own  or  have 
the  power  to  vote  25  percent  or  more  of 
any  class  of  voting  securities  of  Insurer 
B,  if  Insurer  A  controls  in  any  manner 
the  election  of  a  majority  of  the  directors 
or  trustees  of  Insiuer  B,  then  Insurer  A 
"controls"  Insurer  B  under  the  Act.  This 
means  that,  for  purposes  of  the  Program, 
Treasury  will  consolidate  the  direct 
earned  premiums  of  these  two  insurers 
under  Insurer  A  in  calculating  the 


insurer  deductible  and  evaluating  a 
claim  for  federal  payment. 

c.  Control  Determination  by  Treasury 
under  Section  102(3)(C). 

If  no  control  relationship  exists  on  the 
basis  of  either  section  102{3)(A)  or  (B), 
Treasiuy  has  authority,  under  section 
102(3)(C),  to  determine,  after  notice  and 
opportimity  for  hearing,  that  an  insurer 
directly  or  indirectly  exercises  a 
controlling  influence  over  the 
management  or  policies  of  another 
insiuer.  To  provide  further  guidance  for 
purposes  of  a  control  determination 
under  this  subsegtion  (C),  the  interim 
final  rule  establishes  several  rebuttable 
presumptions.  The  first  rebuttal 
presumption  under  section  102(3)(C)  is 
that  an  entity  is  in  control  of  another 
entity  for  purposes  of  the  Program 
(including  consolidation  of  direct 
earned  premiums  in  calculating  the 
insiu-er  deductible)  if  a  State  has 
determined  that  a  control  relationship 
exists  between  the  two  entities.  If  a  State 
has  made  such  a  control  determination 
with  regard  to  two  insurers,  and  the 
affected  insurers  wish  to  rebut  the 
presumption  established  in  this  interim 
final  rule,  then  the  insurers  may  request 
an  informal  hearing  (e.g.  exchange  of 
documents)  in  which  they  Will  be  given 
an  opportunity  by  Treasury  to  present 
and  support  their  position  that  no 
control  relationship  exists,  prior  to  a 
final  determination  by  Treasury. 

The  second  rebuttable  presumption 
Treasury  is  establishing  is  that  an 
insurer  exercises  directly  or  indirectly  a 
controlling  influence  over  the 
management  or  policies  of  another 
insiu«r  under  section  102(3)(C)  if  25 
percent  or  more  of  capital  of  a  stock 
insurer,  policyholder  surplus  of  a 
mutual  insurer,  or  corporate  capital  of 
other  entities  qualifying  as  insurers  is 
provided  by  another  insurer,  even  in  the 
absence  of  voting  shares  or  of  control  of 
the  election  of  a  majority  of  the  directors 
or  trustees  of  the  other  insurer.  The 
third  rebuttable  presumption  is  that  an 
insurer  exercises  directly  or  indirectly  a 
controlling  influence  over  the 
management  or  policies  of  a  syndicate 
insurer  if,  at  any  time  during  the 
Program  Year,  the  insurer  supplies  25 
percent  or  more  of  the  imderwriting 
capacity  for  that  year  to  the  other 
insiuer  that  is  a  syndicate  consisting  of 
a  group  including  incorporated  and 
individual  unincorporated 
underwriters. 

If  the  affected  insurers  wish  to  rebut 
the  presumptions  described  above  and 
established  by  this  interim  final  rule, 
then  such  insurers  may  request  a 
hearing  in  which  they  will  be  given  an 
opportimity  to  rebut  the  presvunption  of 
control  by  presenting  and  supporting 
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their  position  through  written 
submissions  to  Treasury  and,  in. 
Treasury's  discretion,  through  informal 
oral  presentation. 

Published  elsewhere  in  this  separate 
part  of  the  Federal  Register  is  a  notice 
of  proposed  rulemaking  in  which 
Treasury  solicits  comment  on  a  pro  rata 
allocation  method  for  control 
determinations  under  section  102(3)(C) 
of  the  Act,  similar  to  the  pro  rata 
method  under  consideration  for 
controlling  insurers  under  section 
102(3)(A),  in  situations  in  which 
multiple  insurers  each  provide  25 
percent  or  more  of  the  capital  of  a  stock 
insurer,  policyholder  surplus  of  a 
mutual  insurer  or  corporate  capital  of 
other  entities  that  meet  the  definition  of 
insurer  under  the  Act  and  in  the  interim 
final  rule.  The  pro  rata  approach  imder 
consideration  by  Treasury  would  treat 
each  insurer  on  a  standalone  basis  for 
Program  purposes  such  as  calculation  of 
direct  earned  premiums  and  the  insurer 
deductible  if  no  insurer  provides  25 
percent  or  more  of  the  capital  of  a  stock 
insurer,  policyholder  surplus  of  a 
mutual  insurer  or  corporate  capital  of 
other  entities  that  meet  the  definition  of 
insurer  under  the  Act  and  the  Program. 

At  a  later  date,  Treasury  will  be 
issuing  claims  procedures.  In 
accordance  with  the  consolidated 
treatment  of  direct  earned  premiums 
among  insurer  affiliates,  Treasiuy 
anticipates  that  the  controlling  insurer 
will  be  the  insurer  that  will  be  required 
to  file  any  claim  with  Treasury  for 
federal  payment  under  the  Program  and 
that  this  insurer  will  receive  the  federal 
payment  that  is  to  be  distributed  within 
the  consolidated  insurer  group  in 
accordance  with  distribution  of  risk 
within  the  consolidated  insurer  group. 
Elsewhere  in  this  separate  part  of  the 
Federal  Register,  Treasury  solicits 
comments  on  various  means  to  ensure 
the  prompt  distribution  of  the  federal 
payment  as  appropriate  to  ensure  that 
the  purposes  of  the  Program  are  not 
thwarted  or  evaded,  and  that  the 
ultimate  risk  bearing  entities  are  treated 
in  an  equitable  manner,  within  the  Act's 
requirements. 

C.  What  is  the  Scope  of  Insurance 
Coverage  Under  the  Program?  ("Insured 
Loss",  "Property  and  Casualty 
Insurance",  "Direct  Earned  Premium" 
and  Insurer  Deductible") 

1.  "Insured  Loss" 

The  definition  of  "insured  loss"  in  the 
interim  final  rule  incorporates' the 
statutory  definition  in  section  102(5) 
supplemented  by  the  guidance 
concerning  scope  of  the  term  "insured 
loss"  that  is  contained  in  Interim 


Guidance  II  and  Interim  Guidance  ID. 
Section  102(5)  of  the  Act  defines 
insured  loss  to  mean  any  loss  resulting 
from  a  certified  "act  of  terrorism" 
covered  by  primary  or  excess  "property 
and  casualty  insurance,"  that  is  issued 
by  an  "insurer,"  if  such  loss: 

•  "Occurs  within  the  United  States," 
or 

•  Occurs  to  an  "air  carrier";  a  U.S. 
flag  vessel  or  a  vessel  "based  principally 
in  the  United  States  on  which  United 
States  income  tax  is  paid  and  whose 
insurance  coverage  is  subject  to 
regulation  in  the  United  States, 
regardless  of  where  the  loss  occurs,"  or 

•  Occurs  "at  the  premises  of  any 
United  States  mission." 

In  general,  if  the  property  and 
casualty  insurance  coverage  is  provided 
within  the  geographic  and  other 
statutory  parameters  of  the  definition  of 
"insured  loss"  in  the  Act  as  described 
above,  and  is  provided  by  an  "insurer" 
as  defined  in  section  102(6)  of  the  Act 
(whether  or  not  the  insurer  is  non-U.S. 
based  or  owned),  then  such  losses  will 
be  covered  by  the  Program,  subject  to 
the  conditions  for  payment  and  other 
requirements  of  the  Act.  However,  if 
insurance  coverage  is  provided  by  an 
entity  that  is  not  an  "insurer"  under  the 
Act,  then,  even  if  a  loss  occurs  within 
the  United  States,  or  otherwise  meets 
the  definitional  parameters  of  "insured 
loss,"  e.g.  occurs  to  an  air  carrier  or 
vessel  or  mission  as  defined  in  the  Act, 
the  loss  would  not  be  covered  by  the 
Program.  In  addition,  if  insurance  is 
provided  by  a  U.S.  insurer,  but  the  loss 
does  not  fall  within  the  definition  of 
"insured  loss,"  for  example,  it  occurs  on 
foreign  soil  and  not  to  a  U.S.  mission  or 
covered  air  carrier  or  vessel,  then  the 
loss  would  not  be  covered  by  the 
Program.  Section  102(5)(A)  provides 
that  "insured  losses"  means  any  loss 
resulting  from  a  certified  act  of  terrorism 
and  covered  by  primary  or  excess 
property  and  casualty  insiuance  issued 
by  an  insurer  if  such  loss  occurs  within 
the  United  States. 

As  described  in  Interim  Guidance  III, 
insured  losses  under  section  102(5)(B) 
are  oidy  those  losses  that  are  incurred 
by  covered  air  carriers  or  vessels,  if  the 
insured  loss  occurs  beyond  the 
geographic  boundaries  of  the  United 
States  as  described  in  Section  102(5)(A). 
Losses  that  are  incurred  by  covered  air 
carriers  or  vessels  would  include  losses 
covered  by  insurance  coverage  provided 
to  those  entities  (for  example,  property 
insurance  coverage  and  liability 
coverage).  Not  included  under  section 
102(5)(B)  are  losses  that  are  not  incurred 
by  covered  air  carriers  or  vessels,  such 
as  losses  covered  by  third  party 
insurance  contracts  that  are  separate 


from  the  insurance  coverage  provided  to 
covered  air  carriers  or  vessels. 

2.  "Property  and  Casualty  Insurance" 

Section  102(12)  of  the  Act  defines 
"property  and  casualty  insurance"  to 
mean  commercial  lines  of  property  and 
casualty  insurance.  The  statutory 
definition  expressly  includes  "excess 
insurance,  workers  compensation 
insurance  and  surety  insurance."  In 
addition,  the  Act  specifically  excludes 
(i)  federal  crop  insurance  issued  or 
reinsured  under  the  Federal  Crop 
Insurance  Act  or  any  other  type  of  crop 
or  livestock  insurance  that  is  privately 
issued  or  reinsured;  (ii)  private  mortgage 
insurance  as  defined  in  the 
Homeowners  Protection  Act  of  1998  or 
title  insurance;  (iii)  financial  guaranty 
insurance  issued  by  monoline  financial 
guaranty  insurance  corporations;  (iv) 
insiuance  for  medical  malpractice;  (v) 
health  or  life  insurance  including  group 
life  insurance;  (vi)  flood  insiu-ance 
provided  under  the  National  Flood 
Insurance  Act  of  1968;  and  (vii) 
reinsurance  or  retrocessional 
reinsurance. 

Insiu-ance  is  generally  regulated  by 
State  law  in  the  United  States.  There  is 
no  uniform  or  consistent  definition  of 
"commercial  property  and  casualty 
insurance"  among  the  States.  In  some 
States,  a  line  of  insurance  may  be 
considered  commercial  and  in  other 
States  the  same  line  of  insiu^nce  is 
considered  personal.  However,  as 
Program  administrator,  Treasiuy  must 
designate  types  or  lines  of  commercial 
property  and  casualty  insurance  on 
which  direct  earned  premiums  and 
insurer  deductibles  are  to  be  calculated 
and  for  which  federal  payments  will  be 
made  for  "insured  losses"  under  the 
Program.  Direct  earned  premiums 
received  by  insurers  for  commercial 
property  and  casualty  insurance  under 
the  Program  are  the  basis  for  the 
Program's  statutory  reinsurance 
structure,  for  other  terms  and  for  federal 
payments.  In  developing  a  definition  of 
property  and  casualty  insurance  for 
purposes  of  administrating  and 
implementing  the  Program,  Treasury 
considered  the  statutory  definition,  the 
Program  structure,  and  effective 
administration  of  the  Program.  In  this 
regard.  Treasury  also  consulted  with  the 
NAIC  and  others  regarding  State  law 
and  premium  reports  filed  with  the 
NAIC. 

The  interim  final  rule  defines  the 
scope  of  commercial  property  and 
casualty  insurance  for  purposes  of  the 
Program  to  include  commercial  property 
and  casualty  insurance,  including  those 
lines  of  insurance  expressly  included  in 
section  102(12)  of  the  Act  and  excluding 
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those  lines  of  insurance  expressly 
excluded  by  the  same  statutory 
definition.  Treasury's  interim  final  rule 
incorporates  the  suggested  guidance  in 
Interim  Guidance  I  that  commercial 
lines  within  the  following  lines  of 
insurance  coverage  that  are  reported  on 
the  NAIC  Annual  Statement  of  the 
Exhibit  of  Premiums  and  Losses — 
commonly  known  as  Statutory  Page  14 
are  included  in  the  Program:  Line  1 — 
Firei  Line  2.1 — Allied  Lines:  Line  3 — 
Farmowners  Multiple  Peril:  Line  5.1— 
Commercial  Multiple  Peril  (non-liability 
portion);  Line  5.2— Commercial 
Multiple  Peril  (liability  portion);  Line 
8 — Ocean  Marine;  Line  9 — Inland 
Marine;  Line  16— Workers' 
Compensation;  Line  17 — Other  Liability; 
Line  18— Products  Liability;  Line  19.3— 
Commercial  Auto  No-Fault  (personal 
injury  protection);  Line  19.4 — Other 
Commercial  Auto  Liability:  Line  21.2— 
Commercial  Auto  Physical  Damage; 
Line  22— Aircraft  (all  perils);  Line  24— 
Surety;  Line  26 — Burglary  and  Theft; 
and  Line  27— Boiler  and  Machinery. 
The  interim  final  rule  also  clarifies 
that  premium  information  on  such  lines 
of  Statutory  Page  14  should  only  be 
included  in  calculating  an  insurer's 
direct  earned  premium  and  insurer 
deductible  to  the  extent  that  coverage  is 
provided  for  commercial  property  and 
casualty  exposures.  In  other  words, 
personal  insurance  that  is  reported  on 
the  specified  covered  lines  of  Statutory 
Page  14  should  be  excluded  from  an 
insurer's  calculation  of  its  direct  earned 
premium  and  insurer  deductible.  In 
making  that  determination  for  purposes 
of  the  Program,  insurers  may  consider 
insurance  coverage  primarily  designed 
to  cover  personal,  family  or  household 
purposes  to  be  personal  insurance  and, 
therefore,  not  covered  by  the  Program. 
Personal  insurance  policies  that  include 
incidental  coverage  for  commercial 
purposes  would  be  considered  to  be 
primarily  personal  policies.  For 
purposes  of  the  Program,  as  reflected  in 
this  interim  final  rule.  Treasury 
considers  incidental  commercial 
coverage  to  exist  where  less  than  25 
percent  of  total  premium  is  attributable 
to  conunercial  coverage. 

In  contrast,  commercial  property  arid 
casualty  insurance  generally  is  designed 
to  cover  the  commercial  interests  of 
business,  civic,  not-for-profit  or 
governmental  entities,  or  other  similar 
individuals,  organizations,  or 
professional  practices.  In  cases  where  an 
insurance  policy  covers  both 
commercial  and  personal  exposures, 
and  is  not  primarily  a  personal  policy, 
insurers  should  allocate  the  proportion 
of  risk  between  commercial  and 
personal  components  in  determining 


what  portion  of  the  policy  falls  under 
the  Program.  In  suggesting  this 
allocation.  Treasury  is  not  establishing  a 
new  reporting  requirement  at  this  time, 
but  is  suggesting  a  method  by  which 
insurers  may  calculate  their  deductibles 
and  for  Treasury  to  verify  any  claims 
under  the  Program. 

Insurers  that  do  not  repprt  premiums 
to  the  NAIC  on  Statutory  ^age  14  may 
use  the  guidance  provided  above  as  an 
analogy  or  reference  point  in 
determining  whether  and  what  lines  of 
their  commercial  property  and  casualty 
insurance  are  included  in  the  Program 
and  in  calculating  their  direct  earned 
premium  and  insurer  deductible.  In  this 
regard,  as  discussed  earlier,  the 
insurance  coverage  of  federally 
approved  insurers  within  the  Program 
covers  only  those  lines  for  which  the 
insurer  has  received  federal  approval. 
3.  "Direct  Earned  Premium" 
Section  102(4)  of  the  Act  defines 
direct  earned  premium  as  a  "direct 
earned  premium  for  property  and 
casualty  insurance  issued  by  any  insurer 
for  insurance  against"  insured  losses  as 
defined  in  section  102(5).  As  discussed 
below,  the  term  "insurer  deductible"  is 
based  on  direct  earned  premiums 
received  by  insurers  during  specified 
time  periods.  Interim  Guidance  I  and  II, 
provided  guidance  to  concerning  the 
term  "direct  earned  premium"  in 
relation  to  the  terms  "insurer 
deductible",  "insured  loss"  and 
"property  and  casualty  insurance".  The 
interim  final  rule  reflects  this  previous 
guidance  but  contains  further 
clarifications  and  supplementary 
guidance.  For  insurers  that  report 
premiums  to  the  NAIC  on  Statutory 
Page  14.  "direct  earned  premium"  is  the 
information  reported  on  column  2  for 
the  lines  of  commercial  property  and 
casualty  insurance  referenced  above, 
with  the  specified  adjustments  to 
remove  personal  insurance  coverage. 
This  interpretation  of  direct  earned 
premium  information  is  consistent  with 
scope  of  "insured  loss"  as  defined  in  the 
Act  and  will  be  used  by  Treasury  to 
calculate  the  insurer  deductible  for 
these  insurers. 

Other  insurers  that  are  required  to 
participate  in  the  Program  but  that  do 
not  report  on  Statutory  Page  14  may  use 
the  discussion  a^^ove  with  reference  to 
Statutory  Page  14  as  an  analogy  in 
developing  a  comparable  means  by 
which  they  may  calculate  their  direct 
earned  premiums.  Treasury  will  use 
similar  premium  information  (compiled 
by  these  entities  or  their  State 
regulators)  to  calculate  an  insurer's 
deductible.  For  county  or  town  mutual 
insurers  that  do  not  report  to  the  NAIC, 
for  purposes  of  calculating  direct  earned 


premium,  data  that  is  reported  to  their 
State  regulator  or  maintained  by  the 
insurer  should  be  adjusted  to:  (1)  Reflect 
an  appropriate  breakdown  between 
commercial  and  personal  risks  as 
outlined  above;  and  (2)  if  necessary,  re- 
stated to  reflect  the  accrual  method  of 
determining  direct  earned  premium 
versus  direct  premium.  In  addition, 
such  entities  should  also  consider  other 
types  of  payments  that  compensate  an 
insurer  for  the  risk  of  loss  (for  example, 
assessments,  contributions,  or  other 
similar  concepts)  as  being  equivalent  to 
premium  income  for  purposes  of  the 

Program. 

Eligible  surplus  line  carrier  insurers 
may  determine  the  scope  of  insurance 
■  coverage  and  their  insurer  deductible 
under  the  Program  for  policies  that  are 
in-force  as  of  the  date  of  enactment  or 
that  are  entered  into  prior  to  January  1 . 
2003.  with  reference  to  the  geographic 
scope  in  the  definition  of  "insured 
loss."  and  with  reference  to  the  covered 
commercial  property  and  casualty  lines 
of  insurance  described  above.  For 
policies  issued  by  eligible  surplus  line 
carriers  after  January  1.  2003,  as  stated 
in  Interim  Guidance  II,  the  premium  for 
insurance  coverage  within  the 
geographic  scope  of  "insured  loss"  must 
be  priced  separately  by  eligible  surplus 
line  carrier  insurers. 

In  calculating  the  appropriate 
measure  of  direct  earned  premium  to 
determine  the  deductible  for  Program 
Year  1,  eligible  surplus  line  carriers  may 
use  and  rely  on  the  same  allocation 
methodologies  contained  within  the 
NAlC's  "Allocation  of  Surplus  Lines 
and  Independently  Procured  Insurance 
Premimn  Tax  on  Multi-State  Risks 
Model  Regulation"  for  allocating 
premium  between  coverage  within  the 
geographic  scope  of  "insured  loss"  and 
all  other  coverage  to  estimate  the 
appropriate  percentage  of  premium 
income  for  such  policies  that  applies  to 
such  risks. 

Similarly,  consistent  with  the  scope  of 
insurance  coverage  under  the  Program 
and  other  limitations  that  apply  to 
federally  approved  insurers,  such 
insurers  should  a  use  methodology 
similar  to  that  used  by  eligible  surplus 
line  carriers  in  calculating  the 
appropriate  measiu^  of  their  direct 
earned  premium. 

4.  "Insurer  Deductible" 

The  Act  defines  an  "Insurer 
Deductible"  in  Section  102(7)  for  the 
various  "Program  Years"  and  other 
periods  covered  by  the  Program.  For 
example.  Section  102(7)(B)  defines  the 
insurer  deductible  for  Program  Year  1 
(January  1,  2003  through  December  31. 
2003)  as  "the  value  of  an  insurer's  direct 
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earned  premiums  over  the  calendar  year 
immediately  preceding  Program  Year  1 
multiplied  by  7  percent".  A  State 
licensed  or  admitted  insurer  may 
estimate  its  insurer  deductible  by 
multiplying  the  applicable  percentage 
(listed  in  the  Act  for  each  of  the  Program 
Years)  by  the  direct  earned  premium 
information  for  commercial  lines  of 
property  and  casualty  insurance 
reported  on  Statutory  Page  14  with  the 
appropriate  adjustments  as  described 
above.  Other  entities  should  follow  a 
similar  methodology  based  the 
definitions  of  "insured  loss."  "property 
and  casualty  insurance."  and  "direct 
earned  premium." 

Section  102{7)(E)  provides  Treasury 
with  authority  to  determine  the 
appropriate  methodology  for  measuring 
the  direct  earned  premium  if  an  insurer 
has  not  had  a  full  year  of  operations 
during  the  calendar  year  immediately 
preceding  the  Program  Year. 

Because  new  companies  have  only 
had  limited  business  operations,  it  is 
likely  that  their  premium  income  will 
be  somewhat  volatile.  Such  volatility 
could  persist  throughout  the  life  of  the 
three-year  Program.  Thus,  to  treat  these 
newly  formed  insurers  in  a  manner  that 
is  consistent  with  other  insurers  under 
the  Program  and  to  prevent  newly 
formed  insurers  from  having  the  unfair 
advantage  of  lower  relative  deductibles, 
this  interim  final  rule  specifies  that  the 
deductible  measure  for  new  companies 
formed  after  the  date  of  enactment 
(November  26)  will  be  based  on 
contemporaneous  data  for  direct  earned 
premium  that  corresponds  to  the  current 
Program  Year.  If  a  newly  formed  insurer 
does  not  have  a  full  year  of  operations 
within  a  particular  Program  year,  this 
interim  final  rule  provides  that  an 
insurer's  direct  earned  premium  for 
Program  year  will  be  annualized  to 
determine  an  insurer's  deductible.  - 

m.  Procedural  Requirements 

The  Act  established  a  Program  to 
provide  for  loss  sharing  payments  by  the 
Federal  Government  for  insured  losses 
resulting  from  certified  acts  of  terrorism. 
The  Act  became  effective  immediately 
upon  the  date  of  enactment  (November 
26.  2002).  Preemptions  of  terrorism  risk 
exclusions  in  policies,  mandatory 
participation  provisions,  disclosvu'e  and 
other  requirements  and  conditions  for 
federal  payment  contained  in  the  Act 
applied  immediately  to  those  entities 
that  come  within  the  Act's  definition  of 
"insurer."  In  the  near  term,  Treasury 
will  be  issuing  additional  regulations  to 
implement  the  Program.  This  interim 
final  regulation  provides  critical 
information  concerning  the  definitions 
of  Program  terms  that  lays  the 


groundwork  for  Treasiny's 
implementation  of  the  Program.  No  one 
can  predict  if.  or  when,  an  act  of 
terrorism  may  occur.  There  is  an  urgent 
need  for  Treasury,  as  Program 
administrator,  to  lay  the  groujidwork  for 
Program  implementation  through 
interim  final  regulations  to  provide 
clarity  and  certainty  concerning  which 
entities  are  required  to  participate  in  the 
Program;  the  scope  and  conditions  of 
Program  coverage;  and  other 
implementation  issues  that  immediately 
affect  insurers,  .their  policyholders.  State 
regulators  and  other  interested  parties. 
This  includes  the  need  to  supplement, 
or  modify  as  necessary,  previously 
issued  interim  guidance. 

Accordingly,  pursuant  to  5  U.S.C. 
553{b)(B),  Treasury  has  determined  that 
it  would  be  contrary  to  the  public 
interest  to  delay  the  publication  of  this 
rule  in  final  form  during  the  pendency 
of  an  opportunity  for  public  comment. 
For  the  same  reasons,  pursuant  to  5 
U.S.C.  553(d)(3).  Treasury  has 
determined  that  there  is  good  cause  for 
the  interim  final  rule  to  become 
effective  immediately  upon  publication. 
While  this  regulation  is  effective 
immediately  upon  publication.  Treasury 
is  seeking  public  comment  on  the 
regulation  and  will  consider  all 
comments  in  developing  a  final  rule. 

This  interim  final  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  terms  of  Executive 
Order  12866. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 
However,  the  Act  and  the  Program  are 
intended  to  provide  benefits  to  the  U.S. 
economy  and  all  businesses,  including 
small  businesses,  by  providing  a  federal 
reinsurance  backstop  to  commercial 
property  and  casualty  policyholders  and 
spreading  the  risk  of  insured  loss 
resulting  from  an  act  of  terrorism. 

List  of  Subjects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 

Authority  and  Issuance 

For  the  reeisons  set  forth  above,  31 
CFR  Subtitle  A  is  amended  by  adding 
Part  50  to  read  as  follows: 

PART  50— TERRORISM  RISK 
INSURANCE  PROGRAM 

Subpart  A — General  Provisions 

Sec. 

50.1  Authority,  purpose  and  scope. 

50.4  Mandatory  participation  in  Program.' 

50.5  Definitions. 

50.6  Rules  of  construction  for  dates. 


50.7    Special  rules  for  interim  Guidance  safe 
harbors. 

Subpart  B — Disclosures  as  Conditions  for 
Federal  Payment  (Reserved) 

Subpart  C — Mandatory  Availability 
I  Reserved  I 

Subpart  D — State  Residual  Market  Insurance  - 
Entities:  Workers'  Compensation  Funds 
(Reserved) 

Subpart  E — Self-Insurance  Arr^angements; 
Captives  [Reserved] 

Subpart  F — Claims  Procedures  (Reser\'ed] 

Subpart  G — Audit.  Investigative  and  Civil 
Money  Penalty  Procedures  (Reserved] 

Subpart  H — Recoupment  and  Surcharge 
Procedures  [Reserved] 

Aulhority:  5  U.S.C.  301;  31  U.S.C.  321: 
Title  I,  Pub.  L.  107-297,  116  Stat.  2322  (15 
U.S.C  6701  note). 

Subpart  A — General  Provisions 

§50.1    Authority,  purpose  and  scope. 

(a)  Authority.  This  Part  is  issued 
pursuant  to  authority  in  Title  I  of  the 
Terrorism  Risk  Insurance  Act  of  2002, 
Pub.  L.  107-297,  116  Stat.  2322. 

(b)  Purpose.  This  Part  contains  rules 
prescribed  by  the  Department  of  the 
Treasury  to  implement  and  administer 
the  Terrorism  Risk  Insurance  Program. 

(c)  Scope.  This  Part  applies  to 
insurers  subject  to  the  Act  and  their 
policyholders. 

§  50.4    Mandatory  participation  in  Program. 

Any  entity  that  meets  the  definition  of 
an  insurer  under  the  Act  is  reqiiired  to 
participate  in  the  Program. 

§50.5    Definitions. 

For  purposes  of  this  Part: 

(a)  Act  means  the  Terrorism  Risk 
Insurance  Act- of  2002. 

(b)  Act  of  terrorism.  (1)  In  general. 
The  term  act  of  terrorism  means  any  act 
that  is  certified  by  the  Secretary,  in 
concurrence  with  the  Secretary  of  State 
and  the  Attorney  General  of  the  United 
States: 

(i)  To  be  an  act  of  terrorism; 

(ii)  To  be  a  violent  act  or  an  act  that 
is  dangerous  to  human  life,  property,  or 
infrastructure; 

(iii)  To  have  resulted  in  damage 
within  the  United  States,  or  outside  of 
the  United  States  in  the  case  of: 

(A)  An  air  carrier  (as  defined  in  49 
U.S.C.  40102)  or  a  United  States  flag 
vessel  (or  a  vessel  based  principally  in 
the  United  States,  on  which  United 
States  income  ta]x  is  paid  and  whose 
insurance  coverage  is  subject  to 
regulation  in  the  United  States);  or 

(B)  The  premises  of  a  United  States 
mission;  and 

(iv)  To  have  been  committed  by  an 
individual  or  individuals  acting  on 
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behalf  of  any  foreign  person  or  foreign 
interest,  as  part  of  an  effort  to  coerce  the 
civilian  population  of  the  United  States 
or  to  influence  the  policy  or  affect  the 
conduct  of  the  United  States 
Government  by  coercion. 

(2)  Limitations.  The  Secretary  is  not 
authorized  to  certify  an  act  as  an  act  of 
terrorism  if: 

(i)  The  act  is  committed  as  part  of  the 
course  of  a  war  declared  by  the  Congress 
(except  with  respect  to  any  coverage  for 
workers'  compensation);  or 

(ii)  property  and  casualty  losses 
resulting  from  the  act,  in  the  aggregate, 
do  not  exceed  $5,000,000. 

(3)  Judicial  review  precluded.  The 
Secretary's  certification  of  an  act  of 
terrorism,  or  determination  not  to  certify 
an  act  as  an  act  of  terrorism,  is  final  and 
is  not  subject  to  judicial  review. 

(c)(1)  Affiliate  means,  with  respect  to 
an  insurer,  any  entity  that  controls,  is 
controlled  by.  or  is  under  common 
control  with  the  insurer.  An  affiliate 
must  itself  meet  the  definition  of  insurer 
to  participate  in  the  Program. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  an  insurer  has  control  over 
another  insurer  for  purposes  of  the 
Program  if: 

(i)  An  insurer  directly  or  indirectly  or 
acting  through  one  or  more  other 
persons  owns,  controls,  or  has  power  to 
vote  25  percent  or  more  of  any  class  of 
voting  securities  of  the  other  insurer;       * 

(ii)  An  insurer  controls  in  any  manner 
the  election  of  a  majority  of  the  directors 
or  trustees  of  the  other  insurer;  or 

(iii)  The  Secretary  determines,  after 
notice  and  opportunity  for  hearing,  that 
an  insurer  directly  or  indirectly 
exercises  a  controlling  influence  over 
the  management  or  policies  of  the  other 
insurer,  even  if  there  is  no  control  as 
defined  in  paragraph  (c)(2)(i)  or  (c)(2)(ii) 
of  this  section. 

(3)  For  purposes  of  a  determination  of 
1, controlling  influence  under  paragraph 

(c)(2)(iii)  of  this  section,  the  following 
rebuttable  presumptions  will  apply: 

(i)  If  a  State  has  determined  tnat  an 
insurer  controls  another  insurer,  there  is 
a  rebuttable  presumption  that  the 
insurer  that  is  determined  by  the  State 
to  control  another  insurer  exercises  a 
controlling  influence  over  the 
management  or  policies  of  the  other 
insurer  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section;  and 

(ii)  If  an  insurer  provides  25  percent 
or  more  of  another  insurer's  capital  (in 
the  case  of  a  stock  insurer),  policyholder 
surplus  (in  the  case  of  a  mutual  insurer), 
or  corporate  capital  (in  the  case  of  other 
entities  that  qualify  as  insurers),  there  is 
a  rebuttable  presumption  that  the 
insurer  providing  such  capital, 
policyholder  surplus,  or  corporate 


capital  exercises  a  controlling  influence 
over  the  management  or  policies  of  the 
receiving  insurer  for  purposes  of 
paragraph  (c)(2){iii)  of  this  section. 

(iii)  if  an  insurer,  at  anytime  during  a 
Program  Year,  supplies  25  percent  or 
more  of  the  underwriting  capacity  for 
that  year  to  an  insurer  that  is  a  syndicate 
consisting  of  a  group  including 
incorporated  and  individual 
unincorporated  underwriters,  there  is  a 
rebuttable  presumption  that  the  insurer 
exercises  a  controlling  influence  over 
the  syridicate  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section. 

(4)  An  insurer  deemed  to  be  in  a 
control  relationship  pursuant  to 
paragraph  (c)(2)(iii)  of  this  section  as  a 
result  of  the  rebuttable  presumption  in 
paragraph  (c)(3)(i),  (ii)  or  (iii)  of  this 
section  may  request  a  hearing  in  which 
the  insurer  will  be  given  an  opportunity 
,  to  rebut  the  presumption  of  control  by 
presenting  and  supporting  its  position 
through  written  submissions  to  Treasury 
and,  in  Treasury's  discretion,  through 
informal  oral  presentations. 

(d)  Direct  earned  premium  means  the 
direct  earned  premitim(s)  received  by  an 
insurer  for  commercial  property  and 
casualty  insurance  issued  by  the  insurer 
against  insured  losses  under  the 
Program, 

(1)  State  licensed  or  admitted 
insurers.  For  a  State  licensed  or 
I  admitted  insurer  that  reports  to  the 
'  NAIC.  direct  earned  premium  is  the 
premium  information  for  commercial 
property  and  casualty  insurance 
coverage  reported  by  the  insurer  on 
column  2  of  the  NAIC  Exhibit  of 
Premiums  and  Losses  of  the  Annual 
Statement  (commonly  known  as 
Statutory  Page  14).  (See  definition  of 
property  and  casualty  insurance). 

(ij  Premium  information  as  reported 
to  the  NAIC  is  included  in  the 
calculation  of  direct  earned  premiums 
for  purposes  of  the  Program  only  for 
commercial  property  and  casualty 
coverage  issued  by  the  insurer. 

(ii)  Premiums  for  personal  property 
and  casualty  insurance  coverage 
(coverage  primarily  designed  to  cover 
personal,  family  or  household  risk 
exposures)  are  excluded  in  the 
calculation  of  direct  earned  premiums 
for  purposes  of  the  Program. 

(iii)  Personal  property  and  casualty 
insurance  coverage  that  includes 
incidental  coverage  for  commercial 
purposes  is  primarily  personal  coverage, 
and  therefore  premiums  are  excluded 
fi-om  the  calculation  of  direct  earned 
premium.  For  purposes  of  the  Program, 
commercial  coverage  is  incidental  if  less 
than  25  percent  of  the  total  direct 
earned  premium  is  attributable  to 
commercial  coverage. 


(iv)  If  a  property  and  casualty 
insurance  policy  covers  both 
commercial  and  personal  risk  exposures 
and  is  not  primarily  a  personal 
insiu'ance  policy,  insurers  may  allocate 
the  premiums  in  accordance  with  the 
proportion  of  risk  between  commercial 
and  personal  components  in  order  to 
ascertain  direct  earned  premium. 

(2)  Insurers  that  do  not  report  to 
NAIC.  An  insurer  that  does  not  report  to 
the  NAIC,  but  that  is  licensed  or 
admitted  by  any  State  (such  as  certain 
farm  or  county  mutual  insurers),  should 
use  the  guidance  provided  in  paragraph 
(d)(1)  of  this  section  to  assist  in 
ascertaining  its  direct  earned  premium. 

(i)  Direct  earned  premium  may  be 
ascertained  by  adjusting  data 
maintained  by  such  insurer  or  reported 
by  such  insurer  to  its  State  regulator  to 
reflect  a  breakdown  of  premiums  for 
conmiercial  and  personal  property  and 
casualty  exposure  risk  as  described  in 
paragraph  (d)(1)  of  this  section  and,  if 
necessary,  re-stated  to  reflect  the  accrual 
method  of  determining  direct  earned 
premium  versus  direct  premium. 

(iifSuch  an  insurer  snould  consider 
other  types  of  payments  that 
compensate  the  insurer  for  risk  of  loss 
(contributions,  assessments,  etc.)  as  part 
of  its  direct  earned  premium. 

(3)  Certain  eligible  surplus  line  carrier 
insurers.  An  eligible  surplus  line  carrier 
insurer  listed  on  the  NAIC  Quarterly 
Listing  of  Alien  Insurers  must  ascertain 
its  direct  earned  premium  as  follows: 

(i)  For  policies  that  were  in-force  as  of 
November  26.  2002.  or  entered  into 
prior  to  January  1.  2003,  direct  earned 
premiums  are  to  be  determined  with 
reference  to  ^he  definitions  of  insured 
loss  and  property  and  casualty 
insurance  by  allocating  the  appropriate 
portion  of  premium  income  that  falls 
within  the  definition  of  insured  loss. 
The  same  allocation  methodologies 
contained  within  the  NAIC's 
"Allocation  of  Surplus  Lines  and 
Independently  Procured  Insurance 
Premium  Tax  on  Multi-State  Risks 
Model  Regulation"  for  allocating 
premium  between  coverage  within  the 
definition  of  insiu-ed  loss  and  all  other 
coverage  to  ascertain  the  appropriate 
percentage  of  premium  income  to  be 
included  in  direct  earned  premium  may 
be  used;  and 

(ii)  For  policies  issued  after  January  1, 
2003,  premium  for  insured  losses 
covered  by  property  and  casualty 
insurance  imder  the  Program  must  be 
priced  separately  by  such  eligible 
surplus  line  carrier  insvu^rs. 

(4)  Federally  approved  insurers.  A 
federally  approved  insurer  under 
section  l02(6)(A)(iii)of  the  Act  should 
use  a  methodology  similar  to  that 
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specified  for  eligible  surplus  line  carrier 
insurers  in  paragraph  (d)(3)  of  this 
section  to  calculate  its  direct  earned 
premium.  Such  calculation  should  be 
adjusted  to  reflect  the  limitations  on 
scope  of  insurance  coverage  under  the 
Program  (i.e.  to  the  extent  of  federal 
approval  of  commercial  property  and 
casualty  insurance  in  coimection  with 
maritime,  energy  or  aviation  activities). 

(e)  Insured  loss.  (1)  The  term  insured 
loss  means  any  loss  resulting  from  an 
act  of  terrorism  (including  an  act  of  war, 
in  the  case  of  workers'  compensation) 
that  is  covered  by  primary  or  excess 
property  and  casualty  insurance  issued 
by  an  insurer  if  the  loss: 

(i)  Occurs  within  the  United  States; 

(ii)  Occurs  to  an  air  carrier  (as  defined 
in  49  U.S.C.  40102),  to  a  United  States 
flag  vessel  (or  a  vessel  based  principally 
in  the  United  States,  on  which  United 
States  income  tax  is  paid  and  whose 
insurance  coverage  is  subject  to 
regulation  in  the  United  States), 
regardless  of  where  the  loss  occurs;  or 

(iii)  Occurs  at  the  premises  of  any 
United  States  mission. 

(2)(i)  A  loss  that  occurs  to  an  air 
carrier  (as  defined  in  49  U.S.C.  40102). 
to  a  United  States  flag  vessel,  or  a  vessel 
based  principally  in  the  United  States, 
on  which  United  States  income  tax  is 
paid  and  whose  insurance  coverage  is 
subject  to  regulation  in  the  United 
States,  is  not  an  insured  loss  under 
section  102(5)(B)  of  the  Act  unless  it  is 
incurred  by  the  air  carrier  or  vessel 
outside  the  United  States. 

(ii)  An  insured  loss  to  an  air  carrier  or 
vessel  outside  the  United  States  imder 
section  102(5)(B)  of  the  Act  does  not 
include  losses  covered  by  third  party 
insurance  contracts  that  are  separate 
fit)m  the  insurance  coverage  provided  to 
the  air  carrier  or  vessel. 

(f)  /nsuiier  means  any  entity,  including 
any  affiliate  of  the  entity,  that  meets  the 
following  requirements: 

(l)(i)  The  entity  must  fall  within  at 
least  one  of  the  following  categories: 

(A)  It  is  licensed  or  admitted  to 
engage  in  the  business  of  providing 
primary  or  excess  insurance  in  any  State 
(including,  but  not  limited  to.  State 
licensed  captive  insurance  companies, 
State  licensed  or  admitted  risk  retention 
groups,  and  State  licensed  or  admitted 
farm  and  county  mutuals); 

(B)  It  is  not  licenced  or  admitted  to 
engage  in  the  business  of  providing 
primary  or  excess  insurance  in  any 
State,  but  is  an  eligible  surplus  line 
carrier  listed  on  the  Quarterly  Listing  of 
Alien  Insurers  of  the  NAIC,  or  any 
successor  to  the  NAIC; 

(C)  It  is  approved  or  accepted  for  the 
purpose  of  offering  property  and 
casualty  insurance  by  a  Federal  agency 


in  connection  with  maritime,  energy,  or 
aviation  activity,  but  only  to  the  extent 
of  such  federal  approval  of  conunercial 
property  and  casualty  insurance 
coverage  offered  by  the  insurer  in 
connection  with  maritime,  energy  or 
aviation  activity; 

(D)  It  is  a  State  residual  market 
insurance  entity  or  State  workers' 
compensation  fund;  or 

(E)  As  determined  by  the  Secretary,  it 
falls  within  any  other  class  or  type  of 
captive  insurer  or  other  self-insurance 
arrangement  by  a  municipality  or  other 
entity,  to  the  extent  provided  in 
Treasury  regulations  issued  under 
section  103(f)  of  the  Act. 

(ii)  If  an  entity  falls  within  more  than 
one  category  described  in  paragraph 
(f)(l)(i)  of  this  section,  the  entity  is 
considered  to  fall  within  the  first 
category  within  which  it  falls  for 
purposes  of  the  Program; 

(2)  The  entity  must  receive  direct 
earned  premiums  for  any  type  of 
commercial  property  and  casualty 
insurance  coverage,  except  in  the  case 
of: 

(i)  State  residual  market  insurance 
entities  and  State  workers' 
compensation  funds,  to  the  extent 
provided  in  Treasury  regulations;  and 

(ii)  Other  classes  or  types  of  captive 
insurers  and  other  self-insurance 
arrangements  by  municipalities  and 
other  entities,  if  such  entities  are 
included  in  the  Program  by  Treasury 
under  regulations  in  this  Part. 

(3)  The  entity  must  meet  any  other 
criteria  as  prescribed  by  Treasury. 

(g)  Insurer  deductible  means: 

(1)  For  an  insurer  that  was  in 
existence  on  November  26,  2002  and 
has  had  a  full  year  of  operations  during 
the  calendar  year  iimnediately 
preceding  the  applicable  Program  Year: 

(i)  For  the  Transition  Period 
(November  26,  2002  through  December 
31,  2002),  the  value  of  an  insurer's 
direct  earned  premiimis  over  calendar 
2001 .  multiplied  by  1  percent; 

(ii)  For  Program  Year  1  (January  1, 

2003  through  December  31,  2003),  the 
value  of  an  insurer's  direct  earned 
premiums  over  calendar  year  2002, 
multiplied  by  7  percent; 

(iii)  For  Program  Year  2  (January  1. 

2004  through  December  31.  2004),  the 
value  of  an  insurer's  direct  earned 
premiums  over  calendar  year  2003, 
multiplied  by  10  percent; 

(iv)  For  Program  Year  3  (January  1, 

2005  through  December  31,  2005),  the 
value  of  an  insiu-er's  direct  earned 
premiums  over  calendar  year  2004, 
multiplied  by  15  percent;  and 

(2)  For  an  insurer  that  came  into 
existence  after  November  26,  2002,  the 
insurer  deductible  will  be  based  on  data 


for  direct  earned  premiums  for  the 
current  Program  Year.  If  the  insiu^r  has 
not  had  a  full  year  of  operations  during 
the  applicable  Program  Year,  the  direct 
earned  premiums  for  the  current 
Program  Year  will  be  annualized  to 
determine  the  insurer  deductible. 

(h)  NAIC  means  the  National 
Association  of  Insurance 
Commissioners. 

(i)  Person  means  any  individual, 
business  or  nonprofit  entity  (including 
those  organized  in  the  form  of  a 
partnership,  limited  liability  company, 
corporatfon,  or  association),  trust  or 
estate,  or  a  State  or  political  subdivision 
of  a  State  or  other  governmental  unit. 

(j)  Program  means  the  Terrorism  Risk 
faisurance  Program  established  by  the 
Act. 

(k)  Program  Years  means  the 
Transition  Period  (November  26,  2002 
through  December  31,  2002),  Program 
Year  1  (January  1 ,  2003  through 
December  31.  2003),  Program  Year  2 
(January  1,  2004  through  December  31, 
2004),  and  Program  Year  3  (January  1, 
2005  through  December  31,  2005). 

(1)  Property  and  casualty  insurance 
means  commercial  lines  of  property  and 
casualty  insurance,  including  excess 
insurance,  workers'  compensation 
insurance,  and  surety  insurance. 
Property  and  casualty  insurance: 

(1)  Includes  commercial  lines  within 
the  following  lines  of  insiuance  from 
the  NAIC's  Exhibit  of  Premiums  and 
Losses  (commonly  known  as  Statutory 
Page  14):  Line  1— Fire;  Line  2.1— Allied 
Lilies;  Line  3 — Farmowners  Multiple 
Peril;  Line  5.1 — Commercial  Multiple 
Peril  (non-liability  portion);  Line  5.2 — 
Commercial  Multiple  Peril  (liability 
portion);  Line  8 — Ocean  Marine;  Line 

9 — Inland  Marine;  Line  16 — Workers' 
Compensation;  Line  1 7 — Other  Liability; 
Line  18 — Products  Liability;  Line  19.3 — 
Commercial  Auto  No-Fault  (personal 
injury  protection);  Line  19.4 — Other 
Conunercial  Auto  Liability;  Line  21.2 — 
Conmiercial  Auto  Physical  Damage; 
Line  22 — Aircraft  (all  perils);  Line  24 — 
Surety;  Line  26 — Burglary  and  Theft; 
and  Line  27 — Boiler  and  Machinery; 
and 

(2)  Does  not  include: 

(i)  Federal  crop  insurance  issued  or 
reinsured  under  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1501  et  seq.).  or 
Multiple  Peril  Crop  insurance  reported 
on  Line  2.2  of  the  NAIC's  Exhibit  of 
Premiums  and  Losses  (commonly 
known  as  Statutory  Page  14); 

(ii)  Private  mortgage  insurance  (as 
defined  in  section  2  of  the  Homeowners 
Protection  Act  of  1988  (12  U.S.C.  4901)) 
or  title  insurance; 


9814 


Federal  Register /Vol.  68.  No.  40 /Friday.  February  28.  2003 /Rules  and  Regulations 


(iii)  Financial  guaranty  insurance 
issued  by  mpnoline  financial  guaranty 
insurance  corporations; 

(iv)  Insurjince  for  medical 
malpractice; 

(v)  Health  or  life  insurance,  including 
group  life  insurance; 

(vi)  Flood  insurance  provided  under 
the  National  Flood  Insurance  Act  of 
1968  {42  U.S.C.  4001  et  seq.);  or 

(vii)  Reinsurance  or  retrocessional 
reinsurance. 

(m)  Secretary  means  the  Secretary  of 
the  Treasury. 

(n)  State  means  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  American  Samoa,  Guam,  each 
of  the  United  States  Virgin  Islands,  and 
any  territory  or  possession  of  the  United 
States. 

(o)  Treasury  means  the  United  States 
Department  of  the  Treasury. 

(p)  United  States  means  the  several 
States,  and  includes  the  territorial  sea 
and  the  continental  shelf  of  the  United 
States,  as  those  terms  are  defined  in  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (18  U.S.C. 
2280  and  2281). 


§  50.6    Rule  of  construction  for  data*. 

Unless  otherwise  expressly  provided 
in  the  regulation,  any  date  in  these 
regulations  is  intended  to  be  applied  so 
that  the  day  begins  at  12:01  a.m.  and 
ends  at  midnight  on  that  date. 

§  50.7    Special  rules  for  Interim  Guidance 
safe  hartwrs. 

(a)  An  insurer  will  be  deemed  to  be 
in  compliance  with  the  requirements  of 
the  Act  to  the  extent  the  insurer 
reasonably  relied  on  Interim  Guidance 
prior  to  the  effective  date  of  applicable 
regulations. 

(b)  For  purposes  of  this  section. 
Interim  Guidance  means  the  following 
documents,  which  are  also  available 
from  the  Department  of  the  Treasury  at 
h  ttp  J I  www.  treasury.gov/trip : 

(1)  Interim  Guidance  I  issued  by 
Treasury  on  December  3,  2002,  and 
published  at  67  FR  76206  (December  11, 

2002);  ■ 

(2)  Interim  Guidance  II  issued  by 
Treasury  on  December  18,  2002,  and 
published  at  67  FR  78864  (December  26, 

2002);  and 

(3)  Interim  Guidance  III  issued  by 
Treasury  on  January  22,  2003,  and 
published  at  68  FR  4544  (January  29. 
2003). 


Subpart  B — Disclosures  as  Conditions 
for  Federal  Payment  [Reserved] 

Subpart  C— IMandatory  Availability 
[Reserved] 

Subpart  D— State  Residual  Market 
Insurance  Entities;  Workers' 
Compensation  Funds  [Reserved] 

Subpart  E— Self-Insurance 
Arrangements;  Captives  [Reserved] 

Subpart  F— Claims  Procedures 
[Reserved] 

Subpart  G— Audit,  Investigative  and 
Civil  IMoney  Penalty  Procedures 
[Reserved] 

Subpart  H — Recoupment  a'nd 
Surcharge  Procedures  [Reserved] 

Dated:  February  25,  2003. 
Wayne  A.  Abemathy, 
Assistant  Secretary  of  ttte  Treasury. 
(FR  Doc.  03-4831  Filed  2-27-03;  8:45  am] 

BILLING  COOe  4810-25-P 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  SO 

RIN  1505-AA96 

Departmental  Offices;  Terrorism  Risk 
Insurance  Program 

AGENCY:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  the 
Treasury  (Treasury)  is  issuing  this 
proposed  rule  as  part  of  its 
implementation  of  Title  I  of  the 
Terrorism  Risk  Insurance  Act  of  2002. 
That  Act  established  a  temporary 
Terrorism  Risk  Insurance  Program 
(Program)  under  which  the  Federal 
Government  will  share  the  risk  of 
insured  loss  from  certified  acts  of 
terrorism  with  commercial  property  and 
casualty  insurers  until  the  Program 
sunsets  on  December  31.  2005.  This 
proposed  rule  sets  forth  the  purpose  and 
scope  of  the  Program  and  key 
definitions  that  Treasury  will  use  in 
implementing  the  Program.  In  general, 
the  proposed  rule  incorporates  interim 
guidance  previously  issued  by  Treasury 
concerning  these  definitions,  but  with 
some  modifications.  This  proposed  rule, 
together  with  the  interim  final  rule 
published  elsewhere  in  this  separate 
part  of  the  Federal  Register,  are  the  first 
in  a  series  of  regulations  Treasury  wrill 
issue  to  implement  the  Act. 
DATES:  Written  conunents  may  be 
submitted  on  or  before  March  31,  2003. 
ADDRESSES:  Submit  comments  (if  hard 
copy,  preferably  an  original  and  two 
copies)  to  Office  of  Financial 
Institutions  Policy,  Attention:  Terrorism 
Risk  Insurance  Program  Public 
Comment  Record,  Room  3160  Annex, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20220.  Because  paper  mail  in  the 
Washington,  DC  area  may  be  subject  to 
delay,  it  is  recommended  that>  comments 
be  submitted  by  electronic  mail  to: 
triacomments@do.treas.gov.  All 
'  comments  should  be  captioned  with 
"February  28.  2003  TRIA  Comments." 
Please  include  your  name,  affiliation, 
address,  e-mail  address  and  telephone 
number  in  your  comment.  Comments 
will  be  available  for  public  inspection 
by  appointment  only  at  the  Reading 
Room  of  the  Treasury  Library.  To  make 
appointments,  call  (202)  622-0990  (not 
a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  Policy  (202) 
622-2730.  or  Martha  Ellett,  Attorney- 
Advisor.  Office  of  the  Assistant  General 
Counsel  (Banking  &  Finance).  (202) 
622-0480  (not  toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
I.  The  Proposed  Rule 

Published  elsewhere  in  this  separate 
part  of  the  Federal  Register  is  an 
interim  final  rule  establishing  31  CFR 
Part  50,  which  will  comprise  Treasury's 
regulations  implementing  the  Terrorism 
Risk  Insurance  Act  of  2002  (the  Act). 
The  preamble  to  the  interim  final  rule 
explains  these  provisions  of  the 
proposed  rule  in  detail,  and  the  text  of 
the  interim  final  rule  serves  as  the  text 
for  this  proposed  rule. 

In  addition.  Treasury  specifically 
solicits  public  comment  on  whether  the 
Secretary  should  prescribe  criteria  for 
certain  insurers  pursuant  to  the 
authority  provided  to  Treasury  in 
section  102(6)(C)  and.  if  so.  what  criteria 
Treasury  should  prescribe.  First. 
Treasury  solicits  comment  on 
appropriate  criteria  to  prevent 
participation  in  the  Program  by  newly 
formed  insvuance  companies  deemed  by 
Treasury  to  be  established  for  the 
purpose  of  evading  the  insurer 
deductible  requirements  of  the  Act  and 
the  Program.  In  this  regard.  Treasury's 
objectives  are  to  encoiuage  new  sources 
of  capital  in  the  market  for  terrorism 
risk  insurance,  and  at  the  same  time, 
ensure  the  integrity  of  the  Program  and 
provide  compeirable  treatment  of 
Program  participsmts.  Accordingly,  the 
intent  of  any  additional  criteria,  if 
proposed  under  section  102(6)(C),  is  not 
to  discourage  Program  participation  by 
newly  formed  commercial  property  and 
casualty  insurance  companies  in  their  ■ 
normal  course  of  business,  but  to 
administer  the  Program  effectively  and 
fairly,  including  preventing  evasion  of 
insurer  deductible  requirements  by 
special  purpose  entities  formed  to 
provide  terrorism  risk  only  coverage. 

Second.  Treasury  solicits  comment  on 
appropriate  additional  criteria, 
including  financial  standards,  that 
should  be  proposed  for  federally 
approved  insurers  under  Treasury's 
authority  in  section  102(6)(C)  of  the  Act. 
One  reason  for  imposing  additional 
criteria  on  federally  approved  insurers 
is  because  there  are  no  uniform 
requirements  or  standards  for  federal 
approval  under  various  federal 
programs.  Although  some  federal 
programs  impose  minimum  financial 
standards,  others  do  not.  Therefore. 
Treasury  is  considering  whether 
additional  criteria  for  federally 
approved  insurers  should  be  proposed 
to  promote  the  financial  integrity  of  the 
Program  and  to  otherwise  effectively 
administer  the  Program.  Third.  Treasury 
solicits  comment  on  appropriate 
additional  criteria  that  should  be 
proposed  pursuant  to  section  102(6)(C) 


to  ensure  that  federal  payments  made 
under  the  ProgrMa  do  not  benefit 
entities  with  connections  to  terrorist 
organizations. 

In  addition  to  comments  concerning 
possible  additional  criteria  under 
section  102(6)(C),  Treasury  is  soliciting  _ 
comments  on  whether  the  definition  of 
control  contained  in  the  interim  final 
rule  should  be  supplemented  by 
proposing  a  rule  to  address  situations  in 
which  a  corporate  insurance  structure 
may  contain  multiple  insurers  that  own, 
control  or  have  the  power  to  vote  more 
than  25  percent  of  the  voting  shares  of  . 
another  insurer.  See  Section  102(3)(A) 
of  the  Act.  Based  on  available 
information,  such  control  arrangements 
exist  but  they  do  not  appear  to  be 
common.  In  particular.  Treasury  is 
considering  and  solicits  comment  on 
consolidating  direct  earned  premiums 
for  purposes  of  calculating  the  insurer 
deductible  on  a  pro  rata  basis  among  the 
multiple  controlling  owners.  For 
example,  if  Insurer  Y  owns  40  percent 
of  the  voting  shares  of  Insurer  Z  and 
Insiu^r  X  owns  30  percent  of  the  voting 
shares  of  Insurer  Z,  then  a  pro  rata 
allocation  of  premium  income  and 
insured  loss  under  the  Program  would 
be,  respectively.  57  percent  and  43 
percent. 

Treasury  also  is  considering  and 
solicits  comment  on  a  similar  pro  rata   ." 
allocation  method  for  control 
determinations  under  section  102(3)(C) 
of  the  Act  in  situations  in  which 
multiple  insurers  each  provide  25 
percent  or  more  of  the  capital  of  a  stock 
insurer.  {Policyholder  surplus  ofe 
mutual  insurer  or  corporate  capital  Of 
other  entities  that  meet  the  definition  of 
insurer  under  the  Act  and  in  the  interim 
final  rule.  If  proposed  as  considered, 
this  pro  rata  approach  would  treat  each 
insiu«r  on  a  standalone  basis  for 
purposes  of  section  102(3)(C)  of  the  Act 
if  no  insurer  provides  25  percent  or 
more  of  the  capital  of  a  stock  insurer, 
policyholder  surplus  of  a  mutual  insurer 
or  corporate  capital  of  other  entities  that 
meet  the  definition  of  insurer  under  the 
Act  and  the  Program. 

In  accordance  with  the  consolidated 
treatment  of  direct  earned  premiums 
among  insurer  affiliates.  Treasury 
anticipates  that  the  controlling  insurer 
will  be  the  insurer  that  will  be  required 
to  file  any  claim  with  Treasury  for 
federal  payment  under  the  Program  and 
that  this  insurer  will  receive  the  federal 
payment  that  is  to  be  distributed  within 
the  consolidated  insurer  group  in 
accordance  with  distribution  of  risk 
within  the  consolidated  insurer  group. 
Treasury  solicits  "comments  on  various 
means  to  ensure  the  prompt  and 
equitable  distribution  of  the  federal 
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payment  as  appropriate  to  ensure  that 
the  purposes  of  the  Program  are  not 
thwarted  or  evaded,  and  that  the 
ultimate  risk  bearing  entities  are  treated 
in  an  equitable  manner,  within  the  Act's 
requirements. 

II.  Procedural  Requirements 

This  proposed  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  terms  of  Executive 
Order  12866. 

It  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
requires  all  licensed  or  admitted 
insurers  to  participate  in  the  Program. 
This  includes  all  insurers  regardless  of 
size  or  sophistication.  The  Act  also 
defines  property  and  casualty  insurance 


to  mean  commercial  lines  without  any 
reference  to  the  size  or  scope  of  the 
commercial  entity.  Although  the  Act 
affects  small  insurers,  the  proposed  rule 
also  gives  insurers  flexibility  in 
calculating  their  direct  earned  premium 
for  policies  that  have  both  commercial 
and  personal  exposures,  and  it  provides 
a  safe  harbor  to  exclude  policies  that 
have  incidental  coverage  for  commercial 
purposes.  Accordinglj^any  economic 
impact  associated  witl^Seproposed 
rule  flows  from  the  Act  ana  not  the 
proposed  rule.  However,  the  Act  and  the 
Program  are  intended  to  provide 
benefits  to  the  U.S.  economy  and  all 
businesses,  including  small  businesses, 
by  providing  a  federal  reinsurance 
backstop  to  commercial  property  and 
casualty  insurance  policyholders  and 
spreading  the  risk  of  insured  loss 
resulting  from  an  act  of  terrorism. 


List  of  Subjects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 
Authority  and  Issuance 

For  the  reasons  set  forth  above,  the 
Department  of  the  Treasury  proposes  to 
adopt  as  a  final  rule  the  interim  final 
rule  adding  part  50  to  31  CFR  subtitle 
A,  as  follows: 

[The  part  title  and  text  of  proposed 
Part  50  is  the  same  as  the  part  title  and 
text  of  Part  50  in  the  interim  final  rule 
published  elsewhere  in  this  separate 
part  of  this  issue  of  the  Federal 
Register.] 

-  Dated:  February  25,  2003; 

Wayne  A.  Abernathy, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03-^832  Filed  2-27-03;  8:45  am)      ' 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91  ' 

[Docket  No.  FAA-2002-12261;  Notice  No. 
03-04] 

RIN2120-AH68 

Reduced  Vertical  Separation  Minimum 
In  Domestic  United  States  Airspace 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 


SUMMARY:  The  FAA  is  supplementing 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  on  Reduced  Vertical  Separation 
Minimum  in  Domestic  United  States 
Airspace  (DRVSM)  that  was  published 
in  the  Federal  Register  on  May  10.  2002 
(67  FR  31920).  The  FAA  is  adding  a 
proposal  to  implement  Reduced  Vertical 
Separation  Minimum  (RVSM)  between 
flight  levels  (FL)  290-410  in  Atlantic 
High  and  Gulf  of  Mexico  High  Offshore 
airspace  and  in  the  San  )uan  Flight 
Information  Region  (FIR).  This  addition 
to  the  proposal  better  defines  RVSM 
airspace  off  the  eastern  and  southern 
coasts  of  the  United  States  (U.S.)  and 
harmonizes  RVSM  operations  off  the 
east  coast  of  the  U.S.  between  adjoining 
airspaces  in  the  domestic  U.S.,  Atlantic 
High  Offshore,  and  the  New  York 
Oceanic  FIR.  The  FAA  also  proposes  to 
remove  the  proposed  option  that  would 
have  permitted  part  91  turbo-propeller 
aircraft  to  operate  in  DRVSM  airspace 
with  a  single  RVSM  compliant 
altimeter. 

DATES:  Comments  must  be  submitted  on 
or  before  April  14,  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room 
Plaza  401.  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
1 2261  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  (we) 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments  • 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 


Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Swain,  Flight  Technologies  and 
Procedures  Division,  Flight  Standards 
Service,  AFS— 400,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
telephone  (202)  385-4576. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  interested  persons  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments,  data, 
or  views.  We  also  invite  comments 
relating  to  the  economic,  environmental, 
energy  or  federalism  impacts  that  might 
result  from  adopting  the  proposals  in 
this  document.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  us  to  acknowledge  receipt 
of  your  comments  on  this  proposal, 
please  include  with  your  comments  a 
pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of 
documents  related  to  this  or  any 
rulemaking  through  the  Internet  by 
taking  the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 


at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view.  Anyone  is  able  to  search  the 
electronic  form  of  all  conunents 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  a.ssociation, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
publi^ed  on  April  11.  2000  (Volume  5, 
Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
wwiv.faa.gov/avr/armhome.htm  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 .  800  Independence  Avenue. 
SW..  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to    , 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Summary  of  the  NPRM  Published  on 
May  10,  2002 

The  NPRM  published  on  May  10, 
2002.  proposed  to  implement  Reduced 
Verdcal  Separation  Minimimi  (RVSM) 
between  flight  levels  290-410  over  the 
contiguous  U.S.  and  Alaska  and  the 
portion  of  the  Gulf  of  Mexico  where  the 
FAA  provides  air  traffic  services.  RVSM 
allows  1.000  feet  of  vertical  separation 
between  aircraft  operating  between  FL 
290-410.  The  FAA  would  only  apply 
reduced  vertical  separation  minimum 
■between  aircraft  that  meet  stringent 
altimeter  and  auto-pilot  performance 
requirements.  We  proposed  the  action  to 
assist  aircraft  operators  to  save  fuel  and 
time,  to  enhance  air  traffic  control 
flexibility  and  to  provide  the  potential 
for  enhanced  airspace  capacity. 

Summary  of  Proposed  Changes  to  the 
NPRM 

We  are  proposing  some  changes  to  the 
NPRM.  First,  we  propose  to  add  Gulf  of 
Mexico  High  and  Atlantic  High  Offshore 
Airspace  to  the  list  of  potential  RVSM 
airspace  published  in  part  91 ,  Appendix 
G,  section  8  (Airspace  Designation). 
Second,  in  response  to  a  comment  made 
by  the  Air  Transport  Association,  in  the 
same  timeframe  as  domestic  U.S. 
implementation,  we  propose  to 
implement  RVSM  between  FL  290-410 
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in  the  San  Juan  FIR  and  in  the  airspace 
corridor  between  Florida  and  the  San 
Juan  FIR.  Third,  we  propose  to  remove 
the  proposal  that  would  have  allowed 
part  91  turbo-propeller  aircraft  to 
operate  in  RVSM  airspace  with  a  single 
RVSM  compliant  altin^ter.  The  part  91 
proposal  received  opposition  from  pilot 
organizations  and  civil  aviation 
authorities  of  other  coxmtries,  including 
countries  with  airspace  adjoining  the 
U.S. 

Proposal  To  List  Atlantic  High  and  Gulf 
of  Mexico  High  Offehore  Airspace 

Listing  these  airspaces  would  better 
define  the  offshore  and  oceanic 
airspaces  off  the  eastern  and  southern 
coasts  of  the  U.S.  where  we  propose  to 
implement  RVSM.  Certain  airspace 
beyond  12  miles  of  the  eastern  and 
southern  coasts  of  the  U.S.  is  designated 
in  FAA  Order  7400.9  (Afrspace 
Designations  and  Reporting  Points)  as 
Atlantic  High  and  Gulf  of  Mexico  High 
Offshore  Airspace.  This  area  includes 
airspace  between  Florida  and  the  San 
Juan  FIR.  FAA  Order  7400.9  contains  a 
complete  description  of  the  horizontal 
boundaries  of  this  airspace.  We  have 
published  a  chart  showing  the 
boundaries  of  Offshore  and  Oceanic 
airspace  off  the  eastern  and  southern 
coasts  of  the  U.S.  in  the  docket  at 
http://dms.dot.gov,  docket  number 
FAA-2002-12261.  ■ 

Listing  Atlantic  and  Gulf  of  Mexico 
High  Offshore  Airspace  in  part  91, 
Appendix  G,  with  oceanic  airspace 
completes  the  list  of  airspace  off  the 
eastern  and  southern  coasts  of  the  U.S. 
where  we  may  implement  RVSM. 

Proposal  To  Add  the  Airspace  Between 
Florida  and  Puerto  Rico  and  the  San 
Juan  FIR  to  the  Implementation  Plan 

The  NPRM  that  we  published  on  May 
10.  2002,  proposed  to  implement  RVSM 
in  Miami  Oceanic  FIR  airspace  over  the 
Gulf  of  Mexico.  In  comments  on  the 
NPRM.  the  Air  Transport  Association 
(ATA)  suggested  including"*   *   *the 
San  Juan  and  Miami  FIR's  in  thefr 
entirety  *  *  *"  in  the  list  of  airspace 
where  RVSM  is  proposed  to  be 
implemented.  We  believe  that  this 
proposal  has  merit  and  can  be 
accomplished  by  listing  Atlantic  High 
Offshore  Airspace  and  the  San  Juan  FIR 
in  peirt  91,  Appendix  G,  section  8 
(Airspace  Designation).  As  noted 
previously,  Atlantic  High  Offshore 
Airspace  includes  a  corridor  of  airspace 
between  Florida  and  the  San  Juan  FIR. 
This  corridor  is  bounded  in  the  north  by 
RVSM  airspace  in  the  New  York 
Oceanic  FIR  and  in  the  south  by  the 
Havana,  Santa  Domingo  and  Port-au- 
Prince  FIR's. 


A  primary  objective  of  this  action  is 
to  implement  RVSM  in  the  airspaces 
discussed  above  at  the  same  time  that 
we  implemented  it  in  the  domestic  U:S. 
We  believe  that  this  will  have  the 
following  benefits: 

(1)  It  harmonizes  RVSM  operations 
between  RVSM  airspace  implemented 
in  2001  in  the  New  York  Oceanic  FIR 
and  RVSM  airspace  proposed  over  the 
State  of  Florida  as  part  of  the  domestic 
U.S.  RVSM  proposal. 

(2)  It  harmonizes  RVSM  operations  for 
traffic  operating  nortb  and  south 
between  the  San  Juan  and  New  York 
Oceanic  FIR. 

(3)  It  reduces  the  complexity  of 
operations  and  improves  safety  by 
providing  a  common  .vertical  separation 
standard  and  flight  level  orientation 
scheme  for  the  New  York  Oceanic  FIR, 
Atlantic  High  Offshore  Airspace,  the 
San  Juan  FIR  and  the  domestic  U.S. 

(4)  It  improves  the  flow  of  traffic 
between  Florida  and  the  San  Juan  FIR 
by  making  six  more  flight  levels 
available. 

(5)  It  provides  the  potential  for 
harmonizing  RVSM  operations  with  the 
Air  Traffic  Service  Providers  in  the 
Caribbean  when  RVSM  is  implemented 
in  that  area. 

(6)  It  makes  all  the  benefits  of  RVSM 
cited  in  the  NPRM  available  in  these 
airspaces.  This  benefit  includes 
increased  controller  flexibility, 
reduction  of  controller  workload,  and 
enhanced  flexibility  to  enable  aircraft  to 
cross  intersecting  routes. 

Effect  on  Operators 

We  do  not  believe  that  this  proposal 
would  require  a  significant  number  of 
operators  that  had  not  already  obtained 
or  planned  to  obtain  RVSM  authority  to 
do  so.  We  have  examined  the  aircraft 
types  and  operators  that  fly  in  the  San 
Juan  FIR  and  in  the  airspace  between 
Puerto  Rico  and  Miami.  We  have  found 
that  all  of  the  flights  operating  between 
FL  290-410  in  the  airspace  are  flown  to 
or  from  destinations  in  the  U.S..  Canada 
and  Europe. 

To  operate  on  the  routes  to  or  from 
airports  in  the  U.S.  northeast,  mid- 
Atlantic  and  Canada,  operators  have 
already  been  required  to  obtain  RVSM 
approval  to  fly  through  RVSM  airspace 
in  the  New  York  Oceanic  FIR.  To 
operate  to  or  f-om  airports  in  Europe, 
operators  have  already  been  required  to 
-obtain  RVSM  approval  to  operate  in 
RVSM  airspace  in  the  North  Atlantic 
and  Europe.  In  addition,  the  NPRM 
proposed  to  implement  RVSM  in 
domestic  U.S.  airspace.  Aircraft 
operating  to  or  from  destinations  in  the 
domestic  U.S.  would  be  required  by  that 


proposal  to  comply  with  RVSM 
standards. 

We  believe  this  proposal  has  a 
minimal  financial  impact  on  U.S. 
o|>erators,  as  it  would  not  affect  any 
beyond  those  identified  in  the  NPRM. 
We  request  your  comments  regarding 
financial  impact  on  any  operators  not 
identified  in  the  NPRM. 

Withdrawal  of  the  Proposal  To  Permit 
a  Single  RVSM-Compliant  Altimeter 

The  RVSM  standards  for  aircraft 
approval  are  published  in  14  CFR  part 
91,  Appendix  G,  section  2.  Section  2 
calls  for  the  aircraft  to  be  equipped  with 
two  independent  altitude  measurement 
■  systems.  In  the  NPRM,  we  proposed  that 
turbo-propeller  aircraft  operated  under 
part  91  that  were  equipped  with  a  single 
RVSM-compliant  altitude  measurement 
system  and  all  other  RVSM  required 
aircraft  systems  could  be  considered 
eligible  to  conduct  RVSM  operations 
widiin  the  U.S.  airspace  and  the 
airspace  of  foreign  countries  that 
authorize  such  a  provision. 

In  making  the  proposal,  we 
recognized  that  the  precedence  in  the 
first  five  years  of  RVSM  operations  was 
for  RVSM-compliant  aircraft  to  be 
equipped  v^ith  two  altimetry  systems. 
Both  FAA  regulations  and  other  civil 
aviation  authorities  worldwide  followed 
this  precedence.  We  noted,  however, 
that  the  1992  Edition  1  of  the 
International  Civil  Aviation  Authority 
(ICAO)  Manual  on  RVSM  (ICAO 
Document  9574)  contained  provision  for 
small  aircraft  to  be  equipped  with  a 
single  RVSM-compliant  «iltimetry 
system  and  elected  to  make  the  NPRM 
proposal. 

We  propose  to  withdraw  the  proposal 
to  allow  turbo-propeller  aircraft 
operated  under  part  91  and  equipped 
with  a  single  RVSM-compli«mt  altimeter 
to  conduct  RVSM  operations  within  the 
U.S.  and  foreign  countries  adopting  that 
provision.  We  now  conclude  that  the 
benefit  is  not  significant  enough  to 
warrant  changing  the  RVSM  aircraft 
equipage  standard  that  the  FAA  and 
other  world  authorities  have  applied  for 
the  past  five  years.  We  considered  the 
following  factors: 

First,  turbo-propeller  aircraft 
represent  a  very  low  percentage  of  the 
traffic  that  operates  at  FLs  where  RVSM 
would  be  applied,  that  is,  between  FLs 
290  and  410.  Turbo-propeller  aircraft 
operated  under  part  91  represent  an 
even  less  significant  percentage  of  traffic 
at  those  fli^t  levels.  Turbo-propeller 
aircraft  were  found  to  conduct  only  0.4 
percent  of  operations  between  FLS  290 
and  410.  Turbo-propeller  aircraft 
operated  under  part  91  are  estimated  to 
conduct  only  0.3  percent  of  operations 
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in  the  airspace  where  RVSM  will  be 
applied. 

The  majority  of  turbo-prop  aircraft  do 
not  normally  operate  at  or  above  PL  290, 
due  to  performance  or  design 
limitations.  Operators  would  most  likely 
avoid  RVSM  upgrade  costs  and  continue 
to  operate  below  PL  290.  Costs  and 
benefits  to  turbo-prop  operators, 
therefore  were  not  a  factor  in  the 
benefit/cost  analysis.  The  vast  majority 
of  turbo-propeller  aircraft  already 
operate  below  the  floor  of  RVSM 
airspace.  PL  290,  and  would  retain  the 
option  to  do  so  if  we  implement 
domestic  RVSM. 

Second,  neither  Canada  nor  Mexico 
has  elected  to  pursue  this  proposal  for 
their  airspace.  U.S.  operators  are 
required  by  14  CPR  part  91.  §91.703  to 
comply  with  the  regulations  in  force  in 
foreign  countries  related  to  aircraft 
flight.  U.S.  operators,  therefore,  would 
not  be  allowed  to  flle  a  flight  plan  or 
accept  ATC  vectors  that  would  place 
them  in  Canadian  or  Mexican  airspace. 
This  would  add  unnecessary 
complications  to  air  traffic  control  in  the 
airspace  that  borders  neighboring 
countries. 

Third,  during  the  comment  period,  we 
received  comments  from  other  civil 
aviation  authorities  and  pilot 
associations  advocating  that  we  retain  a 
single  standard  for  RVSM  aircraft 
equipage.  They  noted  that  the  FAA  and 
world  standard  for  aircraft  equipage  for 
the  past  five  years  has  been  for  RVSM 
aircraft  to  be  equipped  with  two 
compliant  altimeters.  They  also  noted 
that  the  Edition  2  (2002)  of  ICJ^O  Doc 
9574  distributed  in  spring  2002  does  not 
retain  the  single  RVSM  compliant 
altimeter  provision  provided  in  Edition 
1. 

We  believe  that  in  the  interest  of 
harmonization  and  standardization  of 
policy  and  procedures  with  neighboring 
states  and  civil  aviation  authorities 
worldwide,  we  should  withdraw  the 
proposal  to  allow  single  RVSM 
compliant  altimeter  equipped  aircraft  to 
conduct  RVSM  operations  within  the 
United  States.  We  have  concluded  that 
the  potential  benefit  is  not  significant 
enough  to  warrant  revising  a  standard 
that  has  been  applied  worldwide  for  the 
past  five  years. 

Economic  Summary 

We  expect  domestic  RVSM  to  produce 
efficiency  benefits  for  aircraft  operators 
who  fly  at  altitudes  from  PL  290  through 
400.  The  NPRM  for  domestic  RVSM 
proposed  to  require  dual  altimeters  for 
all  aircraft  except  turbo-propeller 
aircraft.  Canada  and  Mexico  do  not 
permit  an  exemption  from  the  dual 
altimeter  requirement  for  turbo- 


propeller  aircraft.  Some  civil  aviation 
authorities  have  expressed  concern  that 
the  proposal  in  the  NPRM  is 
incompatible  with  Canadian,  Mexican, 
and  international  standards  for  RVSM. 
We  have  agreed  to  withdraw  the 
proposal  to  exempt  turbo-propeller 
aircraft  from  the  dual  altimeter 
requirement.  Though  this  would  affect  a 
relatively  small  number  of  operators, 
our  decision  to  require  dual  altimeters 
for  all  aircraft  is  necessary  to  achieve 
the  overall  benefits  attributed  to 
domestic  RVSM.  U.S.  aircraft  flying  in 
domestic  U.S.  RVSM  airspace  without 
dual  altimeters  would  not  be  able  to 
continue  at  RVSM  flight  levels  on 
entering  Canada  or  Mexico  and  would 
therefore  lose  the  benefits  of  flying  at 
more  efficient  altitudes. 

We  have  examined  the  potential 
aircraft  upgrade  costs  associated  with  a 
dual  altimeter  requirement  for  turbo- 
propeller  aircraft  to  fly  in  RVSM 
airspace  under  part  91  and  find  the  cost 
to  average  $140,000  per  turbo-propeller 
aircraft.  Plights  by  turboprop  aircraft  at 
(PL)  290-410  and  above  account  for 
only  0.4  percent  of  all  flights,  only  0.1 
percent  of  which  are  other  than  part  91 
flight.  This  suggests  that;  though  there 
may  be  a  large  number  of  turbo- 
propeller  aircraft  subject  to  this  rule, 
few  of  those  aircraft  fly  at  PL  290-410 
regularly.  We  also  believe  that  only  a 
small  percentage  of  those  affected 
operators  will  find  it  economical  to 
upgrade  their  aircraft  for  RVSM.  Those 
that  choose  to  upgrade  would  do  so 
because  the  fuel  savings  that  they  would 
receive  regularly  ft'om  flying  at  their 
optimal  altitude  would  pay  for  the  cost 
of  these  upgrades.  In  the  economic 
analysis  for  the  final  rule  for  DRVSM, 
we  have  calculated,  for  the  .industry  as 
a  whole,  the  cost  savings  exceeded  the 
upgrade  cost  by  a  factor  of  6.  You  can 
find  the  analysis  for  the  final  rule  to 
Domestic  RVSM  in  the  docket  on  the 
Internet  at  http://dms.dot.gov.  docket 
number  PAA-2002-12261.  We  believe 
that  those  operators  that  would  upgrade 
their  aircraft  are  not  small  entities  and 
would  not  be  significantly  impacted  in 
an  adverse  way  should  they  elect  to 
upgrade  their  aircraft  for  this 
requirement. 

The  PAA  recognizes  that  these 
upgrade  costs  could  have  a  significant 
impact  on  small  operators,  but  the  PAA 
believes  that  most  small  operators 
would  choose  not  to  upgrade.  For  small 
operators,  the  fuel  savings  associated 
with  flying  in  PL  290-410  would  not 
exceed  the  cost  of  the  equipment 
upgrade.  The  operational  pensdties 
associated  with  not  upgrading  or 
delaying  aircraft  upgrade  plans  would 
not  prevent  the  operators  ft'om 


continuing  to  operate.  Small  operators 
that  elect  not  to  upgrade  or  delay  their 
aircraft  upgrade  plans  would  incur  on 
average  a  6  percent  fuel  penalty  from 
conducting  operations  beneath  FL290. 
We  do  not  believe  these  operators 
would  fly  in  RVSM  airspace  often 
enough  or  long  enough  to  incur  a 
significant  fuel  penalty  cost  if  they 
choose  to  fly  below  RVSM  airspace.  We 
request  comments  on  this 
determination. 

Adding  Gulf  of  Mexico  High  and 
Atlantic  High  Offshore  Airspace  and 
airspace  between  Florida  and  Puerto 
Rico  and  the  San  Juan  FIR  benefits 
operators  by  implementing  RVSM  in  all 
U.S.  domestic  airspace.  This  allows 
operators  who  are  authorized  to  fly  in 
RVSM  airspace  to  achieve  the  full 
benefits  of  flying  at  efficient  altitudes. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  applicable  statutes,  to  fit  regulatory 
and  informational  requirements  to  the 
scale  of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  ageni^y  must  prepare  a 
regulatory  flexibility  analysis  (RPA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

As  flights  by  turboprop  aircraft  at  PL 
290—410  and  above  account  for  only  0.3 
percent  of  all  flights,  we  believe  that 
only  a  small  percentage  of  those  affected 
operators  will  upgrade  their  aircraft  for 
RVSM.  These  upgrade  costs  are 
estimated  to  be  $140,000  per  aircraft. 
We  believe  that  those  operators  that 
upgrade  their  aircraft  are  not  small 
entities. 
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The  FAA  recognizes  that  these 
upgrade  costs  could  have  a  significant 
impact  on  small  operators,  but  the  FAA 
believes  that  most  small  operators 
would  choose  not  to  upgrade.  For  small 
operators,  the  fuel  savings  associated 
with  flying  at  PL  290-^10  would  not 
exceed  the  cost  of  the  equipment 
upgrade.  The  operational  penalties 
associated  with  not  upgrading  or 
delaying  aircraft  upgrade  plans  would 
not  prevent  the  operators  from 
continuing  to  operate.  Small  operators 
that  elect  not  to  upgrade  or  delay  their 
aircraft  upgrade  plans  would  incur  on 
average  a  6%  fuel  penalty  ft-om 
conducting  operations  beneath  FL290. 
We  do  not  believe  these  operators 
would  fly  in  RVSM  airspace  often 
enough  or  long  enough  to  inciu*  a 
significant  fuel  penalty  cost  if  they 
choose  to  fly  below  RVSM  airspace.  We 
request  comments  on  this 
determination. 

We  have  determined  that  the 
proposed  airspace  expansion  to 
implement  RVSM  between  FL  290-410 
in  Atlantic  High  and  Gulf  of  Mexico 
High  Offshore  airspace  and  in  the  San 
Juan  Fhght  Information  Region  (FIR) 
would  have  no  cost  to  U.S.  operators 
beyond  those  identified  in  the  NPRM. 

We  therefore  conclude  that  a 
■  substantial  number  of  small  entity 
operators  would  not  be  significantly 
affected  by  the  proposals  contained  in 
this  SNPRM.  We  request  comments  on 
this  Regulatory  Flexibility 
Determination. 

International  Trade  Impact  Statement 

We  have  assessed  the  potential  effect 
of  this  rulemaking  and  have  determined 
that  it  would  impose  the  same  costs  on 
domestic  and  international  entities  and 
thus  has  a  neutral  trade  impact. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  we  have  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
section  3507(d)),  there  are  no 
requirements  for  information  collection 
associated  with  this  proposed  rule. 


Unfunded  Mandates  Reform  Act  of 
1995  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act).  2  U.S.C.  1501-1571. 
is  intended,  among  other  things,  to  curb 
the  practice  of  imposing  unfunded 
Federal  mandates  on  State,  local,  and 
tribal  govenunents. 

Title  n  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  memdate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditiu-e  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments 
in  the  aggregate,  or  by  the  private  sector; 
such  as  a  mandate  is  deemed  to  be  a 
"simificant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
R^ulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  ICAO.  it  is 
FAA  policy  to  comply  with  ICAO 
Standards  eind  Recommended  Practices 
(SARPs)  to  maximum  extent  practicable. 
The  FAA  and  the  JAA  jointly  developed 
the  operator  and  aircraft  approval 
process  imder  the  auspices  of  the  North 
Atlantic  System  Planning  Group.  We 
have  determined  that  this  amendment 
would  not  present  any  difference. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  ftom  preparation  of  a  National 
Environmental  Policy  Act  (NO* A) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID. 
appendix  4,  paragraph  4(j).  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  We  propose  that  this  rule 
qualifies  for  a  categorical  exclusion 
because  no  significant  impacts  to  the 
environment  are  expected  to  result  from 
its  finalization  or  implementation. 

Energy  Impact 

The  energy  impact  of  this  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362).  We  have  determined  that  this 
proposed  nde  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 


Plain  Language 

In  response  to  the  Jime  1,  1998, 
Presidential  Memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agenciesto  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this    . 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

For  the  convenience  of  the  reader,  the 
entire  proposal  (NPRM  as  modified  by 
the  SNPRM)  has  been  published. 

ListofSubiectsinl4CFRPart91   .^ 

Air-traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendment 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
91  of  title  14  of  the  Code  of  Federal 
Regulations  (14  CPR  part  91)"  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1 .  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1155.  40103, 
40113.  40120.  44101,  44111,  44701.  44709, 
44711,  44712,  44715,  44716.  44717,  44722, 
46306,  46315,  46316,  46504.  46506-46507. 
47122.  47508,  47528-47531.  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180). 


Subpart  B— Hight  Rules 

1.  Amend  section  91.159  by  revising 
paragraph  (b)  to  read  as  follows  and  by 
deleting  paragraph  (c): 

§  91 .1 59    VFR  cruising  attitude  or  fligtit 


(b)  When  operating  above  18,000  feet 
MSL,  maintain  the  altitude  or  flight 
level  assigned  by  ATC. 

2.  Amend  section  91.179  by  revising 
paragraph  (b)(3)  introductory  text  and 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

§91.179    IFR  cruising  altitude  or  fliglit 
level. 

***** 

(b)  In  uncontrolled  airspace. 
***** 
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(3)  When  operating  af  flight  level  290 
and  above  in  non-RVSM  airspace,  and — 

•        •        *        *        * 

(4)  When  operating  at  flight  level  290 
and  above  in  airspace  designated  as 
Reduced  Vertical  Separation  Minimum 
(RVSM)  airspace  and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
flight  level,  at  2,000-foot  intervals 
beginning  at  and  including  flight  level 
290  {such  as  flight  level  290,  310,  330, 
350,  370,  390,  410);  or 

(ii)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
night  level,  at  2000-foot  intervals 
beginning  at  and  including  flight  level 
300  (such  as  300,  320,  340,  360,  380, 
400). 

3.  Add  section  91.180  to  subpart  B  to 
read  as  follows: 

§  91 .180    Operations  wittiin  airspace 
designated  as  Reduced  Vertical  Separation 
Minimum  airspace. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  a  civil  aircraft  in  airspace 
designated  as  Reduced  Vertical 


Separation  Minimum  (RVSM)  airspace 
unless: 

(1)  The  operator  and  the  operator's 
aircraft  comply  with  the  minimum 
standards  of  appendix  G  of  this  part; 
and 

(2)  The  operator  is  authorized  by  the 
Administrator  of  the  country  of  registry 
to  conduct  such  operations. 

(b)  The  Administrator  may  authorize 
a  deviation  from  the  requirements  of 
this  section. 

4.  In  Appendix  G,  amend  section  5  by 
revising  the  introductory  text; 
redesignating  paragraph  (2)  as  paragraph 
(a)  and  by  revising  newly  redesignated 
(a);  and  amend  section  8  by  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

Appendix  G  to  Part  91 — Operations  in 
Reduced  Vertical  Separation  Minimum 
(RVSM)  Airspace 


Section  5.  Deviation  Authority  Approval 

The  Administrator  may  authorize  an 
aircraft  operator  to  deviate  from  the 
requirements  of  §91.180  or  §91.706  for  a 
specific  flight  in  RVSM  airspace  if  that 


operator  has  not  been  approved  in 
accordance  with  Section  3  of  this  appendix 
if: 

(a)  The  operator  submits  a  request  in  a  time 
and  manner  acceptable  to  the  Administrator; 
and 

(b)*  *  • 


Section  8.  Airspace  Designation 
•   .       *  *  «  * 

(d)  RVSM  in  the  United  States.  RVSM  may 
be  applied  in  the  airspace  of  the  48 
contiguous  states.  District  of  Columbia,  and 
Alaska,  including  that  airspace  overlying  the 
waters  within  12  nautical  ntiles  of  the  coast. 

(e)  RVSM  in  the  Gulf  of  Mexico.  RVSM  may 
be  applied  in  the  Gulf  of  Mexico  in  the 
following  areas:  Gulf  of  Mexico  High 
Offshore  Airspace,  Houston  Oceanic  ICAO 
FIR  and  Miami  Oceanic  ICAO  FIR. 

(f)  RVSM  in  Atlantic  High  Offshore 
Airspace  and  the  San  Juan  FIR.  RVSM  may 
be  applied  in  Atlantic  High  Offshore 
Airspace  and  in  the  San  Juan  ICAO  FIR. 

Issued  in  Washington,  DC,  on  February  21, 
2003. 

lames  ).  Ballough, 
Director,  Flight  Standards  Service. 
(FR  Doc.  03-4765  Filed  2-27-03;  8:45  am) 
BHJJNG  CODE  491fr-13-P 
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DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  1,  3, 101, 103,  204,  205, 
207,  208,  209,  211,  212,  214,  215,  216, 
235,  236,  236,  239,  240,  241,  244,  245, 
246,  249,  270,  274a,  280,  287,  292,  337, 
507, 1001, 1003, 1101, 1103, 1204, 1205, 
1207, 1208, 1209, 1211, 1212, 1214, 
1215, 1216, 1235, 1236, 1238, 1239, 
1240,  1241,  1244, 1245, 1246,  1249. 
1270, 1274a,  1280, 1287, 1292, 1299, 
1337 

28  CFR  Part  200 

(EOIR  No.  137F;  AG  Order  No.  2662-2003] 
RIN112S-AA42 

Aliens  and  Nationality;  Homeland 
Security;  Reorganization  of 
Regulations 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  The  Homeland  Security  Act 
of  2002,  as  amended,  transfers  the 
functions  of  the  Immigration  and 
Naturalization  Service  to  the 
Department  of  Homeland  Security.  The 
Homeland  Security  Act  of  2002,  as 
amended,  retains  in  the  Department  of 
Justice,  under  the  direction  of  the 
Attorney  General,  the  functions  of  the 
Executive  Office  for  Immigration 
Review  and  other  functions  related  to 
immigration  that  are  indigenous  to  the 
functions  of  the  Attorney  General.  These 
changes  require  reorganization  of  title  8 
of  the  Code  of  Federal  Regulations.  This 
final  rule  reflects  the  transfer  of 
functions  of  the  Immigration  and 
Naturalization  Service  through  the 
division  of  jurisdiction  over  regulations 
currently  codiHed  in  8  CFR  chapter  1,  by 
establishing  a  new  chapter  V  in  8  CFR, 
by  transferring  or  duplicating  certain 
parts  and  sections  to  the  new  chapter  V 
and  to  28  CFR  chapter  1,  and  by  making 
other  amendments  as  are  necessary  to 
continue  existing  authorities  after  the 
transfer  of  functions  to  the  Department 
of  Homeland  Security  on  March  1,  2003. 
DATES:  This  rule  is  effective  on  February 
28, 2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Office  for  Immigration 
Review:  Chuck  Adkins-Blanch,  General 
Counsel,  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike,  Suite  2600,  Falls  Church.  Virginia 
22041,  telephone  (703)  305-0470;  Civil 
Division:  Thomas  W.  Hussey,  Director, 
Office  of  Immigration  Litigation,  United 
States  Department  of  Justice,  950 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20530.  telephone  (202)  616-4852. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Homeland  Security  Act  of  2002, 
as  amended  ("HSA"),  transfers  the 
functions  of  the  Immigration  and 
Naturalization  Service  ("Service"  or 
"INS")  to  the  E)epartment  of  Homeland 
Security  ("DHS").  Pub.  L.  107-296,  tit. 
IV,  subtits.  D,  E.  F,  116  Stat.  2135,  2192 
(Nov.  25,  2002),  as  amended  ("HSA"). 
The  HSA  retains  in  the  Department  of 
Justice,  under  the  direction  of  the 
Attorney  General,  the  functions  of  the 
Executive  Office  for  Immigration 
Review  ("EOIR").  HSA,  116  Stat,  at 
2273.  This  rule  reflects  that  transfer 
through  the  division  of  jurisdiction  over 
regulations  currently  codified  in  8  CFR 
Chapter  I. 

EOIR  was  created  by  the  Attorney 
General  in  1983  to  combine  the 
functions  of  immigration  judges  and  the 
Board  of  Immigration  Appeals  into  a 
single  administrative  component  of  the 
Department  of  Justice  under  the 
Attorney  General.  48  FR  8038  (Feb.  25, 
1983).  The  Office  of  the  Chief 
Administrative  Hearing  Officer 
("OCAHO")  and  its  administrative  law 
judges  were  added  to  EOIR  in  1987.  52 
FR  44971  (Nov.  24,  1987).  This 
administrative  structure  separated  the 
administrative  adjudication  functions 
from  the  enforcement  and  service   • 
functions  of  the  INS,  both  for 
administrative  efficiency  and  to  foster 
independent  judgment  in  adjudication. 
However,  because  both  INS  and  EOIR  ' 
were  elements  of  the  Department  of 
Justice,  the  regulations  affecting  these 
components  were  included  in  the  same 
chapter.  The  Attorney  General,  as  the 
head  of  the  Department,  amended 
regulations  affecting  both  components 
in  a  coordinated  manner.  The  enactment 
of  the  Homeland  Security  Act  of  2002, 
and  its  transfer  of  functions  to  the 
Department  of  Homeland  Security,  now 
requires  that  the  INS  regulations  and  the 
EOIR  regulation^  be  placed  in  separate 
chapters. 

As  explained  more  fully  below,  this 
Hnal  rule  transfers  certain  parts  that 
relate  to  the  jurisdiction  and  procedures 
of  EOIR  to  a  new  chapter  V,  i.e. 
administrative  review  provisions.  This 
rule  duplicates  certain  parts  and 
sections  of  the  regulations  that  relate  to 
proceedings  before  both  the  INS  and 
EOIR  in  both  chapter  I  and  chapter  V, 
respectively,  i.e.,  shared  provisions.  The 
rule  also  makes  a  number  of  technical 
amendments  to  both  chapters  I  and  V  to 
ensure  that  the  authorities  existing  in 
the  INS  and  EOIR  prior  to  the  transfer 
of  functions  of  the  INS  to  the 
Department  of  Homeland  Security 
continue  in  effect  after  March  1.  2003. 


A.  Homeland  Security  Act  of  2002 
Division  of  Jurisdiction  and  Continuing 
Relationship 

The  HSA  transfers  the  enforcement, 
services,  and  administrative  functions  of 
the  INS  to  the  Department  of  Homeland 
Security.  HSA  §§44i;  451,  455,  456.  In 
addition,  the  HSA  abolishes  the  INS. 
HSA  §  471.  The  new  structure  for 
immigration  enforcement,  services  and 
shared  services  is  more  fully  explained 
by  the  HSA,  the  President's 
Reorganization  Plan  under  HSA  §  1512, 
and  amendments  thereto. '  For  the 
purposes  of  this  rule,  and  to  provide  the 
Secretary  of  Homeland  Security 
maximum  flexibility  in  tbe  further 
division  of  immigration  regulations 
between  components  of  the  Department 
of  Homeland  Security,  if  he  deems 
appropriate,  this  rule  makes  no  changes 
in  the  immigration  regulations  for 
functions  that  are  being  transferred  to 
DHS  other  than  those  necessary  to 
effectuate  the  division  of  regulations 
between  the  functions  being  transferred 
to  DHS  and  the  functions  being  retained 
in  the  Department  of  Justice.  For 
purposes  of  simplicity,  this  rule 
continues  to  refer  to  the  transferred 
functions  as  functions  held  by  the  INS. 

Section  103(g)  of  the  Immigration  and 
Nationality  Act,  as  amended  by  section 
1102  of  the  HSA  provides: 

(1)  In  General.  The  Attorney  General  shall 
have  such  authorities  and  functions  under 
this  Act  and  all  other  laws  relating  to  the 
immigration  and  naturalization  of  aliens  as 
were  exercised  by  the  Executive  Office  for 
Immigration  Review,  or  by  the  Attorney 
General  with  respect  to  the  Executive  Office 
for  Immigration  Review,  on  the  day  before 
the  effective  date  (of  the  Ar.{]. 

(2)  Powers.  The  Attorney  General  shall 
establish  such  regulations,  prescribe  such 
forms  of  bond,  reports,  entries,  and  other 
papers.  i.ssue  such  instructions,  review  such 
administrative  determinations  in 
immigration  proceedings,  delegate  such 
authority,  and  perform  such  other  acts  as  the 
Attorney  General  determines  to  be  necessary 
for  carrying  out  this  section. 

The  final  rule  creates,  a  new  chapter  V 
within  8  CFR  and  moves  the  relevant 
functions  to  that  chapter.  The  rule  also 
makes  other  necessary  conforming 
amendments. 

After  this  rule  makes  the  necessary 
division  of  regulations  within  title  8 
CFR  to  reflect  the  transfer  of  INS 
authorities,  the  Secretary  of  DHS  can 


'  The  Supplementary  information  refers  to  the 
successor  entities  to  the  INS  collectively  as  the  INS 
for  the  ease  of  the  reader.  The  Secretary  of 
Homeland  .Security  has  further  refined  the 
reorganization  of  functions  within  the  Department 
of  Homeland  Security  and  a  further  division  of  the 
regulations  is  expected  to  be  made.  That  division 
of  regulations,  on  or  after  March  1 ,  2003,  is  not 
affected  by  this  rule. 


make  substantive  changes  to  INS  rules; 
the  Attorney  General  can  make 
substantive  changes  to  EOIR  rules,  and 
the  Secretary  and  the  Attorney  General 
can  consult  each  other  when 
contemplating  changes  in  those  rules 
that  affect  both  EOIR  and  INS. 

B.  General  Comments 

The  rule  makes  no  substantive  change 
in  the  regulations.  The  rule  is  a 
technical  rule  dividing  the  regulations 
for  pinposes  of  tbe  transfer  of 
authorities  uhder  the  HSA.  For  the  ease 
of  public  imderstanding,  the  structure  of 
chapter  V  has  been  created  in  parallel  to 
the  existing  structure  of  chapter  I. 
Accordingly,  for  example,  in  asyliun 
proceedings  before  immigration  judges, 
applicable  provisions  of  chapter  I,  part 
208  (e.g..  8  CFR  208.15(a))  are 
established  in  parallel  in  chapter  V,  part 
1208  (e.g.,  8  CFR  1208.15(a)).  In  creating 
this  pardlel  structure,  the  Attorney 
General  is  attempting  to  provide  as 
simple  a  format  as  possible  for  all  to 
luiderstand  the  legal  effect  of  the 
transfer,  while  minimizing  the 
confusion  that  might  occiu  in  practice 
before  the  Service  and  EOIR.  Under  this 
technical  restructiuing,  incorrect 
citation  to  a  regulation  that  has  been 
transferred  into  Chapter  V  will  be 
considered  inconsequential.  Similarly, 
imtil  EOIR  updates  its  forms,  the 
references  to  sections  of  chapter  I 
should  be  considered  to  be  references  to 
chapter  V,  as  appropriate. 

The  rule  transfers  those  parts  and 
sections  that  deal  with  procedures 
before  the  immigration  judges  and 
Board  of  Immigration  Appeals  to 
chapter  V.  This  transfer  permits  future 
amendment  of  the  rules  without 
unnecessary  conflict  with  provisions 
relating  to  the  INS.  Similarly,  the 
elimination  of  those  provisions  from 
chapter  I  that  deal  with  proceedings 
before  EOIR  permits  the  amendment  of 
the  substantive  regulations  of  the 
Service  by  the  Department  of  Homeland 
Security  without  uimecessary  conflict 
with  the  Attorney  General's  regulations 
for  EOIR. 

The  rule  duplicates  a  number  of  parts 
and  sections  that  affect  both  the  Service 
and  EOIR,  such  as  the  asylum 
regulations.  These  provisions 
necessarily  require  coordination 
between  the  INS  and  EOIR.  The 
Department  of  Justice  has  been  guided 
by  the  principles  of  the  HSA  in 
duplicating  only  those  provisions  that 
directly  affect  the  authority  of  EOIR,  but 
has  also  necessarily  duplicated  some 
provisions  that  affect  INS  imtil  a  further 
and  more  detailed  division  can  be 
accomplished  in  consultation  with  the 
Department  of  Homeland  Security.  In 


this  sense,  the  rule  is  interim  in  natine 
in  that  further  division  and  elimination 
of  a  substantial  number  of  sections  is 
expected  in  the  near  future.  The 
inclusion  of  a  section  in  this  duplication 
process  should  be  understood  as  a 
temporary  measiu«  to  ensure  continuity, 
not  as  a  permanent  disposition  of 
authority  in  the  Department  of  Justice. 

The  rule  also  makes  a  number  of 
specific  technical  amendments  to 
continue  existing  authority  that  cannot 
be  made  by  simply  moving  or 
duplicating  sections.  For  example,  the 
precedent  decisions  of  the  Board  of 
Immigration  Appeals  and  the  INS  are 
published  in  Administrative  Decisions 
under  the  Immigration  and  Nationality 
Laws  of  the  United  States,  cited  as  "I&N 
Dec."  However,  there  is  no  rule  that 
currently  provides  for  the  publication  of 
Service  decisions  outside  of  8  CFR 
103.3,  and  that  provision  is  incomplete. 
Accordingly,  a  provision  has  been 
added  to  chapter  I,  part  1,  providing  for 
the  determination  of  precedent 
decisions  within  the  Department  of 
Homeland  Security  and  publication  of 
such  decisions  by  EOIR  in 
Administrative  Decisions  under  the 
Immigration  and  Nationality  Laws  of  the 
United  States. 

C.  Parts  and  Sections  Affecting  EOIR 
Moved 

Part  3,  and  almost  all  of  part  240,  are 
moved  to  chapter  V  because  these 
provisions  directly  affect  only  the 
Executive  Office  for  Immigration 
Review  and  proceedings  before  EOIR.  A 
more  general  revision  of  these  separated 
provisions  is  contemplated  in  the  future 
to  further  refine  the  adjudicatory 
process,  but  this  rule  makes  no 
substantive  change  in  jurisdiction  or 
procedure. 

D.  Parts  and  Sections  Affecting  INS  and 
EOIR  Duplicated 

A  larger  number  of  parts  and  sections 
that  are  currently  in  chapter  I  are 
duplicated  in  chapter  V  because  they 
establish  processes  that  are  common  to 
both  the  INS  and  EOIR.  In  some  cases, 
for  convenience,  an  entire  part  has  been 
moved  because  substantial  portions 
effect  common  procedure,  even  thougl^ 
particular  sections  may  affect  only  the 
INS  or  only  EOIR.  A  concerted  decision 
has  been  made  to  carry  forward  the 
duplication  of  entire  parts  to  ensure 
continuity,  even  though  the  Attorney 
General  and  the  Secretary  may  later 
amend  their  respective  regulations  to 
further  separate  the  procedures  and 
clarify  those  sections  that  affect  each 
agency.  It  is  not  manageable  at  this  time 
to  detail  a  complete  paragraph-by- 
paragraph  jurisdictional  split  between 


INS  and  EOIR,  and  the  duplication 
assures  that  interpretation  will  be 
consistent  until  coordinated  decisions 
are  made  respecting  these  procedures. 
Thus,  for  example,  part  208,  relating  to 
asylum  and  related  forms  of  relief,  is 
duplicated  in  part  1208,  even  though 
specific  subsections  relate  only  with 
procedure  before  INS  and  other 
subsections  relate  oidy  to  procediu* 
before  EOIR.  Further  disposition  of 
these  sections  will  be  made  in  future 
rulemaking. 

£.  Specific  Technical  Amendments 

A  niunber  of  technical  amendments 
are  required  to  effect  a  proper  division 
of  the  authorities  irom  chapter  I.  In 
certain  instances,  new  sections  must  be 
written,  and  in  others  cross-references 
are  required.  This  is  particularly  true  - 
where  only  one  section  or  paragraph 
refers  to  processes  within  EOIR,  but 
otherwise  the  part  or  section  refers  only 
to  processes  of  INS.  For  example,  a 
number  of  INS  processes  result  in  a 
decision  on  an  application  that  may  be 
renewed  before  an  immigration  judge  or 
an  appeal  taken  to  the  Board  of 
Immigration  Appeals.  Where  the  part  or 
section  is  otherwise  entirely  within  the 
scope  of  the  fimctions  transferred  to 
DHS,  only  a  technical  amendment  may 
be  necessary  to  provide  for  the  appeal 
with  the  appropriate  cross-reference. 
The  major  technical  changes — which  go 
beyond  these  cross-references — and  the 
continuity  that  these  changes  provide 
are  described  below. 

Existing  8  CFR  §  3.1(g)  provides  that 
precedent  decisions  of  the  Board  of 
Immigration  Appeals  and  the  Attorney 
General  are  binding  on  all  Service 
officers.  This  historical  specification 
was  made  by  the  Attorney  General  in 
the  course  of  his  overall  management  of 
the  Service.  However,  because  of  the 
transfer  of  functions  of  the  Service  to 
the  Department  of  Homeland  Security,  it 
is  necessary  to  specify  this  result  in  the 
ongoing  regulations  of  the  Service,  as 
well  as  EOIR.  The  provision  of  §  3.1(g) 
is,  therefore,  duplicated  in  chapter  I, 
part  1.  §  103.37(g).  This  restatement  of 
the  binding  effect  of  precedent  decisions 
effectuates  the  clear  intent  of  the 
Congress  in  section  1101(2)  of  the  HSA, 
as  amended,  amending  section  103  of 
the  Immigration  and  Nationality  Act,  8 
U.S.C.  1103,  by  adding  subsection  (g), 
and  in  transferring  the  Service  to  DHS 
while  leaving  the  immigration 
adjudicatory  functions  of  EOIR  imder 
the  Attorney  General. 

Moreover,  it  is  necessary  to  clarify 
that  tbe  Secretary  of  Homeland  Security 
may  refer  cases  or  questions  of  law  to 
the  Attorney  General  for  decision  at  any 
time,  both  generally,  and  pursuant  to 
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the  p;roviso  of  section  103(a)(1)  of  the 
Act,  8  U.S.C.  1103(a)(1),  relating  to  the 
Attorney  General's  resolution  of  legal 
issues.  At  the  same  time,  the  Attorney 
General  has  specified  the  reservation  of 
the  parallel  authority  to  refer  cases  to 
himself  for  decision  at  any  time. 

Similarly,  the  authority  to  publish 
precedential  decisions  of  the  Service  in 
Administrative  Decisions  under  the 
Immigration  and  Nationality  Laws  of  the 
United  States  is  set  forth  in  new  8  CFR 
§§  103.37  and  1003.1(i).  New  §  103.37  is 
added  to  ensure  that  the  Secretary  of 
Homeland  Security  can  continue  to 
publish  appropriate  precedent 
decisions.  See.  e.g.,  Matter  of  Safetran, 
20  I&N  Dec.  49  (Comm.  1989). 

The  fees  that  are  charged  for 
applications  for  relief  filed  with  the  INS 
are  also  collected  in  conjunction  with 
applications  filed  with  the  immigration 
judges  and,  on  occasion,  on  motions  to 
reopen  before  the  Board  of  Immigration 
Appeals.  A  specific  authorization  is 
included  in  chapter  V,  referencing  the 
fees  charged  by  the  Service  for  these 
applications.  A  separate  table  is  not 
developed  within  EOIR  for  the  simple 
reason  that  the  INS  must  recalculate  the 
fees  periodically  to  conform  them  to  the 
actual  costs,  as  more  fully  explained  in 
each  of  the  fee  change  regulations. 
Rather  thah  coordinate  each  change,  in 
a  situation  in  which  EOIR  does  not  have 
an  interest  in  the  substance  of  the  fee 
calculation,  but  only  in  the  actual  fee 
imposed,  it  makes  more  sense  to 
reference  the  fees  charged  by  the  Service 
as  established  in  8  CFR  103.7.  This 
provision  does  not  alter  the  filing  fee  for 
appeals  and  motions  before  the  Board  of 
Immigration  Appeals. 

Finally,  some  specific  provisions  are 
moved  or  not  moved,  duplicated  or  not 
duplicated,  because  that  process 
provides  the  simplest  means  of  effecting 
the  division  of  the  regulations  without 
substantive  effect.  For  example,  part  240 
of  chapter  I  is  moved  to  part  1240  of 
chapter  V,  with  the  exception  of 
§  240.25,  which  deals  with  the  Service's 
authority  to  grant  voluntary  departure. 
Similarly.  §  240.21  and  Subpart  H  are 
duplicated  because  these  provisions 
affect  both  INS  and  EOIR. 

F.  Summary  of  the  Changes  From  8  CFR 
Chapter  I  to  Chapter  V 

Set  out  below  are  general  descriptions 
of  the  sets  of  changes  in  chapter  I  to 
chapter  V  and  the  rationale  for  each  set 
of  changes. 

Part  1 — Definitions,  is  duplicated  in 
part  1001,  because  the  same  definitions 
apply  to  INS  and  EOIR. 

Part  3 — Executive  Office  for 
Immigration  Review,  is  transferred  to 
part  1003,  because  this  part  is  the 


organic  regulation  for  EOIR. 
Additionally,  provisions  have  been 
added  to  clarify  certification  procedures 
and  the  authority  of  the  Secretary  of 
Homeland  Security  to  designate  specific 
officials  to  certify  cases  and  questions  of 
law  to  the  Attorney  General  pursuant  to 
redesignated  8  CFR  1003.1(h).  These 
provisions  are  provided  in  parallel  for 
the  Department  of  Homeland  Security  in 
a  new  section  of  part  3.  Finally,  savings 
provisions  are  added  to  part  103  and 
part  1003  to  clarify  that  the  jurisdiction 
and  procedures  in  effect  on  February  28, 
2003,  continue  in  effect  after  the 
transition  on  March  1 .  2003. 

Part  101 — Presumption  of  lawful 
admission,  is  duplicated  as  part  1101, 
because  it  Establishes  a  necessary 
presumption  under  the  Act  for  both  INS 
and  EOIR. 

Part  103 — Powers  and  duties  of 
service  officers;  availability  of  service 
records,  is  partially  duplicated  and  is 
amended  in  several  sections  to  ensure 
that  the  existing  practices  of  EOIR  are 
not  changed  through  the  transfer  of 
functions. 

Part  205 — Revocation  of  approval  of 
petitions,  is  duplicated  as  part  1205 
because  the  revocation  of  petitions 
involves  substantial  appeals  to  the 
Board  of  Immigration  Appeals  and  the 
provisions  intermingle  the  jurisdiction 
and  procedures  before  the  Board  of 
Immigration  Appeals  with  the 
substantive  provisions  for  revocation  of 
approval  of  petitions. 

Part  207 — Admission  of  refiigees.  is 
duplicated  in  part  in  part  1207.  Only 
§  207.3  necessarily  involves  procedure 
before  the  Executive  Office  for 
Immigration  Review  and  this  is  the  only 
section  that  is  duplicated. 

Part  208 — Proceedings  for  asylum  and 
withholding  of  removal,  is  duplicated  in 
part  1208  because  these  provisions 
relate  to  both  INS  and  EOIR  and  are  so 
interrelated  that  no  simple  division  of 
jurisdiction  is  possible.  The  Department 
of  Justice  expects  that  further  division 
will  be  accomplished  by  the  Department 
of  Homeland  Security  and  the 
Department  of  Justice  at  a  later  time. 

Part  209 — Adjustment  of  status  of 
refugees  and  aliens  granted  asylum,  is 
dy plicated  as  part  1209.  For  the  most 
part,  adjustment  of  status  is 
accomplished  administratively  by  INS, 
but  provisions  that  are  affected  by  EOIR 
are  intermingled  in  this  part. 

Part  211 — Documentary  requirements; 
immigrants;  waivers,  is  duplicated  in 
part  in  part  1211.  The  only  section  that 
is  duplicated  is  §  211.4,  Waiver  of 
documents  of  returning  residents,  and 
this  section  is  duplicated  because  the 
section  contains  the  predicate 
jurisdiction  of  immigration  judges  to 


consider  an  renewed  application  in 
proceedings. 

Part  212 — ^Documentary  requirements: 
nonimmigrants:  waivers;  admission  of 
certain  inadmissible  aliens;  parole,  is 
duplicated  in  part  1212  because  these 
provisions  relate  to  both  INS  and  EOIR 
and  are  so  interrelated  that  no  simple 
division  of  jurisdiction  is  possible.  Part 
212  provides  the  predicates  and 
standards  for  proceedings  to  e.xclude 
aliens  from  the  United  States. 

Part  214 — Nonimmigrant  classes,  is 
duplicated  in  part  in  part  1214,  because 
the  specific  duplicated  provisions 
provide  the  jurisdictional  predicates  for 
review  of  certain  waiver  applications  by 
immigration  judges. 

Part  215 — Controls  of  aliens  departing 
from  the  United  States,  is  duplicated  in 
part  1215.  Although  these  provisions 
have  been  rarely  used,  they  include  a 
number  of  jurisdictional  predicates  for 
review  of  administrative  decisions  by  an 
immigration  judge,  called  a  special 
inquiry  officer  in  these  sections.  These 
regulations  are  joint  regulations  with  the 
Secretary  of  State,  see  22  CFR  part  46, 
and  may  require  further  refinement  in 
the  future. 

Part  216 — Conditional  basis  of  lawful 
permanent  residence  status,  is 
duplicated  in  part  1216.  This  part 
contains  both  the  administrative  and 
adjudicatory  process  for  revoking  the 
conditional  basis  for  lawful  permanent 
residence  based  upon  marriage. 

Part  235 — Inspection  of  persons 
applying  for  admission,  is  duplicated  in 
part  1235  because  nearly  all  of  the 
provisions  of  this  part  affect  bond 
hearings  before  immigration  judges. 

Part  236 — Apprehension  and 
detention  of  inadmissible  and 
deportable  aliens,  removal  of  aliens 
ordered  removed,  is  duplicated  in  part 
in  part  1236.  Subpart  A  relates  to  the 
determinations  of  inadmissibility  and 
deportability  of  aliens  and  is  duplicated 
in  part  1236.  Subpart  B  of  part  236, 
however,  relates  to  the  INS  Family 
Unity  Program,  which  does  not  relate  to 
EOIR  processes.  Accordingly,  Subpart  B 
is  not  duplicated,  although  it  may  be 
interpreted  in  appropriate  proceedings. 

Part  238 — Expedited  removal  of 
aggravated  felons,  is  duplicated  in  part 
1238  because  the  expedited  removal 
under  this  part  can  be  converted  to 
ordinary  removal  proceedings  before  an 
immigration  judge  under  part  240,  and 
initiated  proceedings  under  part  240 
may,  upon  approval  of  the  immigration 
judge,  be  terminated  and  the  INS  may 
then  file  expedited  removal  proceedings 
under  part  238. 

Part  239 — Initiation  of  removal 
proceedings,  is  duplicated  as  part  1 239 
because  the  initiation  of  proceedings 
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before  inunigration  judges  is  a  detailed 
mix  of  authority  of  service  officers  to 
initiate  and  file  charges  before  an 
immigration  judge. 

Part  240 — Proceedings  to  determine 
removability  of  aliens  in  the  United 
States,  is  largely  transferred  to  part 
1240,  as  proceedings  before  immigration 
judges.  However.  8  CFR  240.25.  which 
is  the  INS  authority  for  voluntary 
departure,  is  not  transferred. 
Furthermore,  8  CFR  240.21,  and  subpart 
H,  are  duplicated  in  new  part  1240 
because  these  provisions  affect  both  the 
INS  and  EOIR.  The  Department  expects, 
as  in  many  other  cases,  a  further 
division  of  these  parts  will  be  effected 
by  further  regulatory  actions  by  the 
Department  of  Homeland  Security  and 
the  Department  of  Justice. 

Part  241 — Apprehension  and 
detention  of  aliens  ordered  removed,  is 
duplicated  in  part  1241  because  the 
finality  and  implementation  of  final 
orders  of  removal  issued  by  immigration 
judges  and  the  Board  of  Inunigration 
Appeals  regularly  involve  the  authority 
of  EOIR  and  interpretation  of  these 
regulations  by  both  the  INS  and  EOIR. 
In  particular,  changes  in  the  bonding 
and  surrender  process  currently  under 
consideration  will  require  changes  in 
the  authority  of  both  EOIR  and  the 
successor  agencies  of  INS  within  DHS. 

Part  244 — Temporary  protected  status 
for  national  of  designated  states,  is 
duplicated  in  p^rt  1244  because  many  of 
the  decisions  under  temporary  protected 
status  are  made  by  immigration  judges 
and  the  Board  of  Immigration  Appeals. 
Sections  244.1,  244.7,  244.11,  and 
244.18  all  refer  to  immigration  judges' 
decisional  authority.  Section  244.20  has 
a  unique  fee  waiver  provisions  that  also 
implicates  administration  and 
proceedings  before  EOIR.  This 
duplication  will  require  further 
refinement  to  clarify  the  authority  of 
Secretary  of  Homeland  Security  to 
designate  countries  for  temporary 
protected  status  purposes  and  the 
duplication  should  not  be  viewed  as  any 
indication  that  the  Department  of  Justice 
is  involved  in  those  future  decisions. 
The  duplication  is  necessary  at  this  time 
to  ensure  continuity  and  will  be  subject 
to  further  adjustment  by  the  Department 
of  Homeland  Security  and  the 
Department  of  Justice. 

Part  245 — Adjustment  of  status  to  that 
of  person  admitted  for  permanent 
residence,  is  duplicated  in  part  1245 
because  jurisdiction  is  intermingled 
throughout  the  part.  See  Matter  of 
Artigas,  23  I&N  Dec.  99  (BIA  2001). 
Further  refinement  of  the  division  of 
authority  and  detailed  technical 
amendments  will  be  required  in  the 
future. 


Part  246 — Rescission  of  adjustment  of 
status,  is  duplicated  in  part  1246 
because  the  part  provides  the 
comprehensive  procedure  before  both 
the  Service  and  EOIR  for  the  rescission 
of  adjustment  of  status  to  lawful 
permanent  residence. 

Part  249 — Creation  of  records  of 
lawful  admission  for  permanent 
residence,  is  duplicated  in  part  1249 
because  this  part  includes  both  the 
Service  and  EOIR  procedures  for 
registry  of  lawful  permanent  residence. 
Although  the  statutory  requirements  for 
registry  limit  the  niunber  of  cases  that 
arise  under  this  part,  the  division  of 
authority  requires  furtlier  detailed 
analysis. 

Part  270 — Penalties  for  document 
fraud,  is  duplicated  in  part  1270 
because  this  part  sets  forth  the 
procedures  for  document  fraud  cases 
before  both  the  Service  and  the 
administrative  law  judges  of  EOIR.  See 
also  28  CFR  Part  68. 

Part  274a — Control  of  employment  of 
aliens,  is  duplicated  as  part  1274a 
because  it  contains  substantial 
definitional  and  procedural  material 
relevant  to  both  the  INS  and  the  Special 
Counsel  for  Immigration-Related  Unfair 
Employment  Practices  of  the  Civil 
Rights  Division  of  the  Department  of 
Justice  under  28  CFR  0.53,  as  well  as  the 
predicates  to  administrative  proceedings 
before  administrative  law  judges  in 
EOIR. 

Part  280 — Imposition  and  collection 
of  fines,  is  duplicated  in  part  1280 
because  this  part  is  interpreted  by  the 
Board  of  Immigration  Appeals  in  fines 
appeals.  Substantial  portions  of  this 
duplicated  part  will  ultimately  be 
removed  as  the  jurisdiction  of  such  fines 
is  ultimately  transferred  from  the  Board 
of  Immigration  Appeals  to  the 
administrative  law  judges  of  EOIR  as 
previously  proposed  in  other 
rulemaking.  67  FR  7309  (Feb.  22,  2002). 

Part  287 — Field  officers;  powers  and 
duties,  is  duplicated  in  part  in  part  1287 
because  several  discrete  provisions  of 
this  part  provide  the  imderpiimings  for 
specific  authority  of  immigration  judges. 
In  particular,  the  subpoena  authority  of 
§  287.4  provides  the  mechanism  for 
subpoenas  before  immigration  judges. 
Certification  of  official  records  before  an 
immigration  judge  is  provided  in 
§287.6. 

Several  sections  of  part  287  that  are 
not  amended  or  duplicated  implicate 
other  authorities  of  the  Attorney  General 
as  the  United  States'  prosecutor, 
including  §  287.5  delegations  of 
authority  to  the  Deputy  Attorney 
General  to  approve  the  expansion  of 
criminal  law  enforcement  authority  in 
certain  areas.  That  provision,  in 


particular,  relates  to  the  Attorney 
General's  inherent  authority  to  manage 
the  criminal  law  enforcement 
community,  and  the  delegations  that  he 
has  made  to  the  Deputy  Attorney 
General  to  manage  the  Department.  28 
CFR  0.15(a).  As  with  the  past  practice  of 
the  Department,  changes  in  these 
criminal  law  enforcement  powers  are 
governed  by  executive  branch  policies 
that  include  review  and 
recommendations  from  the  Criminal 
Division,  through  the  Deputy  Attorney 
General,  to  the  Attorney  General  for 
final  determination  regarding  agencies 
outside  the  Department  of  Justice.  The 
unique  regulatory  authority  in  part  287 
is  the  product  of  statutory  requirements 
in,«ection  287(a)(4)  of  the  Immigration 
and  Nationality  Act,  8  U.S.C.  1357(a)(4), 
as  amended  by  5b3(a)  of  the 
Immigration  Act  of  1990.  Pub.  L.  No. 
101-690.  104  Stat.  4978  (Nov.  29.  1990). 
These  provisions  will  require  further 
coordination  between  the  Department  of 
Homeland  Security  and  the  Department 
of  Justice. 

Part  292 — Representation  and 
appearances,  is  duplicated  in  part  1292 
because  representation  of  aliens  before 
INS  and  EOIR  has  historically  been 
considered  as  a  single  process  and  will 
continue  to  be  so  considered  for  the 
foreseeable  future. 

Part  299 — Immigration  forms,  is  not 
duplicated,  but  is  referred  to  in  new  part 
1299.  EOIR  will  continue  to  utilize  INS 
forms  for  most  purposes,  such  as  to 
establish  a  basis  for  asylum,  adjustment 
of  status,  etc.  There  is  no  need  to  create 
new  forms  to  replicate  the  forms  that  are 
already  in  use.  By  the  same  token, 
however,  there  are  a  number  of  forms 
that  provide  information  that  is  useful 
to  immigration  judges  in  adjudicating 
cases,  and,  therefore,  the  Director  of 
EOIR  is  authorized  to  designate  the 
version  of  the  forms  to  be  used. 

Part  337— Oath  of  allegiance,  is 
duplicated  in  part  1337  only  because  it 
involves  the  authority  of  immigration 
judges  to  administer  the  oath  of 
citizenship  in  naturalization 
ceremonies,  and  related  authorities. 

Part  507 — Alien  terrorist  removal 
procedures,  is  moved  to  newly  created 
28  CFR  part  200,  to  reflect  the 
operational  functions  of  the  Office  for 
Immigration  Litigation  within  the  Civil 
Division,  which  is  delegated  authority 
to  represent  the  United  States  before  the 
Alien  Terrorist  Removal  Court,  and  the 
fact  that  this  process  is  not 
administrative  in  nature,  but  judicial, 
before  Article  III  judges  designated  by 
the  Chief  Justice  of  the  United  States. 
The  sole  provision  in  this  part  refers  to 
the  Attorney  General's  authority  to 
make  a  final  determination  of  eligibility 
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for  relief  from  a  judicial  order  of 
removal  from  the  Alien  Terrorist 
Removal  Court  on  the  grounds  that  such 
post-judicial  removal  would  violate  the 
Convention  Against  Torture. 

H.  Changes  Deferred  * 

A  number  of  changes  will  need  to  be 
made  in  the  future,  but  are  not  made  at 
this  Ume.  For  example,  part  215, 
concerning  departure  control,  refers  to 
"special  inquiry  officers"  instead  of 
immigration  judges.  This  is  not 
uncommon  in  the  older  provisions  of  8 
CFR  that  have  not  been  amended  since 
1987.  Amendments  to  this  particular 
part  require  the  concurrence  of  the 
Secretary  of  State  because  this  part  is  a 
parallel  to  22  CFR  part  46.  Rather  than 
attempt  to  conform  two  separate  parts, 
neither  of  which  will  remain  within  the 
jurisdiction  of  the  Attorney  General,  this 
commonly  understood  term — a 
historical  anomaly  that  predates  the 
creation  of  EOIR  and  means 
"immigration  judge" — is  left  in  place 
until  such  time  as  the  Secretary  of  State 
and  the  Secretary  of  Homeland  Security 
determine  to  change  the  substantive 
regulations,  at  which  time  they,  and  the 
Attorney  General,  will  make  this 
necessary  but  only  technical 
adjustment, 

/.  Cross-References 

The  Department  will  publish  in  the 
very  near  future  a  table  of  changes  of 
cross-references  in  parts  of  chapter  V  to 
other  parts  of  chapter  V,  and  other 
conforming  technical  changes. 

Administrative  Procedure  Act 

The  Department  of  Justice  finds  that 
good  cause  exists  for  adopting  this  rule 
as  a  final  rule  and  without  public  notice 
and  comment  under  5  U.S.C.  553 
because  this  rule  only  makes  technical 
amendments  to  the  organization, 
procedures,  and  practices  of  the 
Department  of  Justice  to  improve  the 
organization  of  the  regulations  of  the 
Department  of  Justice  and  reflects  the 
transfer  of  functions  contemplated  by 
the  Homeland  Security  Act  of  2002. 
Similarly,  because  this  Hnal  rule  makes 
changes  in  internal  delegations  and 
procedures,  and  is  a  recodification  of 
existing  regulations,  this  final  rule  is  not 
subject  to  the  effective  date  limitation  of 
5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  this  rule  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553),  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 


Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
record  keeping  or  reporting 
requirements. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 


3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

List  of  Subjects 

8  CFR  Part  1 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Aliens,  Immigration,  Legal 
Services,  Organization  and  function 
(Government  agencies). 

8  CFR  Part  101 

Immigration. 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements  and  Surety 
bonds.  i 

8  CFR  Part  204 

Administrative  practice  and 
procedure,  Immigration  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  205 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  207 

Immigration,  Refugees  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  21 1 

Immigration,  Passports  and  visas  and 
Reporting  and»recordkeeping 
requirements. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas  and  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Cultural  exchange 
programs.  Employment,  Foreign 
officials.  Health  professions.  Reporting 
and  recordkeeping  requirements  and 
Students.  > 

8  CFR  Part  215 

Administrative  practice  and 
procedure.  Aliens  and  Travel 
restrictions. 
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8  CFR  Part  216 

Administrative  practice  and 
procedure,  and  Aliens. 

8  CFR  Part  235 

Administrative  practice  and 
procediue,  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  236 

Administrative  practice  and 
procedure,  Aliens  and  Immigration. 

8  CFR  Part  238 

Administrative  practice  and 
procedure,  Aliens  and  Immigration. 

8  CFR  Part  239 

Administrative  practice  and 
procedure,  Aliens  and  Immigration. 

8  CFR  Part  240 

Administrative  practice  and 
procedure  and  Aliens. 

8  CFR  Part  241 

Administrative  practice  and 
procedure,  Aliens  and  Inunigration. 

8  CFR  Part  244 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  245 

Aliens,  Inunigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  246 

Administrative  practice  and 
procedure.  Aliens  and  Immigration. 

8  CFR  Part  249 

Aliens,  Immigration  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  270 

Administrative  practice  and 
procedure.  Aliens,  Employment,  Fraud 
and  Penalties. 

8  CFR  Part  274a 

Administrative  practice-and 
procedure,  Aliens,  Employment, 
Penalties,  and  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  280 

Administrative  practice  and 
procedure,  Immigration  and  Penalties. 

8  CFR  Part  287 

Immigration  and  Law  enforcement 
officers. 

8  CFR  Part  292 

Administrative  practice  and 
procedure.  Immigration,  Lawyers  and 
Reporting  and  recordkeeping 
requirements. 


8  CFR  Part  337 

Citizenship  and  natiiralization  and 
Courts. 

8  CFR  Part  507 

Aliens,  terrorism. 

8  CFR  Part  1001 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  1003 

Administrative  practice  and 
procedure.  Aliens,  Immigration,  Legal 
Services,  Organization  and  function 
(Govenunent  agencies). 

8  CFR  Part  1101 

Immigration. 

8  CFR  Part  1103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

.  8  CFR  Part  1204 

Administrative  practice  and 
procedure,  Immigration  and  Reporting 
and  recordkeeping  requirements. 

sent  Part  1205 

Administrative  practice  and 
procediue  and  Immigration. 

8  CFR  Part  1207 

Immigration,  Refugees  and  Reporting 
.   and  recordkeeping  requirements. 

8  CFR  Part  1208 

Administrative  practice  and 
procedure,  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1211 

Immigration,  Passports  and  visas  and 
Reporting  and  recordkeeping 
reqtdrements. 

8  CFR  Part  1212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas  and  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1214 

Administrative  practice  and 
procedure,  Aliens. 

8  CFR  Part  1215 

Administrative  practice  and 
procedure.  Aliens  and  Travel 
restrictions. 

8  CFR  Part  1216 

Administrative  practice  and 
procedure,  and  Aliens. 


8  CFR  Part  1235 

Administrative  practice  and 
procedure,  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1236 

Administrative  practice  and 
procedure.  Aliens  and  Inunigration. 

8  CFR  Part  1238 

Administrative  practice  and 
procedure.  Aliens  and  Immigration. 

8  CFR  Part  1239 

Administrative  practice  and 
procedure,  Ahens  and  Inunigration. 

8  CFR  Part  1240 

Administrative  practice  and 
procedure  and  Aliens. 

8  CFR  Part  1241 

Administrative  practice  and 
procedure.  Aliens  and  Immigration. 

8  CFR  Part  1244 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  1245 

Aliens,  Inunigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1246 

Administrative  practice  and 
procedure.  Aliens  and  Immigration 

8  CFR  Part  1249 

Aliens,  Immigration  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  1270 

Administrative  practice  and 
procedure.  Aliens,  Employment.  Fraud 
and  Penalties. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment. 
Penalties,  and  Reporting  and 
recordkeeping  requirements. 

«  8  CFR  Part  1280 

Administrative  practice  and 
procedure.  Immigration  and  Penalties. 

8  CFR  Part  1287      '  . 

Immigration  and  Law  enforcement 
officers. 

8  CFR  Part  1292  ■' 

Administrative  practice  and 
procedure.  Immigration,  Lawyers  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1299 

Immigration  and  Reporting  and 
recordkeeping  requirements. 
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8  CFR  Part  1337 

Citizenship  and  naturalization  and 
Courts. 

28  CFR  Part  200 

Aliens,  terrorism. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Justice 
amends  titles  8  and  28  of  the  Code  of 
Federal  Regulations  as  follows: . 


TITLE  8— ALIENS  AND 
NATIONALITY 

CHAPTER  V— EXECUTIVE  OFHCE 
FOR  INfNflGRATiON  REVIEW, 
DEPARTMENT  OF  JUSTICE 

Subchapter  A — General  Provisions 

Subchapter  B — Immigration  Regulations 

Subchapter  C — Nationality  Regulations 

1.  Amend  title  8  CFR  by  establishing 
chapter  V  and  its  related  subchapters  to 
read  as  set  forth  above. 


Chapter  I,  Subchapter  A 

PART  1— {DUPLICATED  AS  CHAPTER 
V,  PART  1001] 

Chapter  V,  Subchapter  A 
PART  1001— DERNmONS 

2.  All  sections  in  part  1  are  duplicated 
in  part  1001.  as  set  out  in  the  following 
table: 


Pan  1 

Heading 

Is  duplicated 

in  Part  1001 

as 

§1-1  • ■ 

Definitions  • 

§1001.1 

2a.  The  authority  citation  for  newly 
designated  part  1001  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1  lOl';  8  CFR  part  2. 


Chapter  I,  Subchapter  A 

PART  3— [REDESIGNATED  AS  PART 
1003] 

3.  Transfer  8  CFR  part  3  from  chapter 
I,  subchapter  A.  to  chapter  V,  • 

subchapter  A,  aind  designate  as  8  CFR 
part  1003. 


Chapter  V,  Subchapter  A 

PART  1003— EXECUTIVE  OFRCE  FOR 
IMMIGRATION  REVIEW 

4.  All  sections  of  the  newly 
redesignated  part  1003  are  set  forth  in 
the  following  table: 


1 

Parts 

Heading 

Is  trans- 
ferred and 
designated 

as  Part 
1003 

§3.0  

Executive  Office  for  Immigration  Review 

§1003.0 

Subpart  A 

Organization,  jurisdiction,  and  powers  of  the  Board  of  Immigration  Appeals  

Reopening  or  reconsideration  t>efore  the  Board  of  Immigration  Appeals  

Notice  of  Appeal 

Withdrawal  of  appeal  

Forwarding  of  record  on  appeal 

Stay  of  execution  of  decision i 

Notice  of  Certification 

Fees 

Subparts 

Chief  Immigration  Judge 

Immigration  Judges 

Administrative  control  Immigration  Courts 

Subpart  C 

• 

Scope  of  rules 

Definitions 

Jurisdiction  and  commencement  of  proceedings  

Contents  of  the  order  to  show  cause  and  notice  to  appear  and  notification  of  change 
of  address. 

Representation  

Appearances  

Scheduling  of  cases  ....• 

Custody/tKjnd 

Change  of  venue  

Pre-hearing  conferences  and  statement  ' 

Interpreters '. 

Reopening  or  reconsideration  twfore  the  Immigration  Court  

Fees  pertaining  to  matters  witNn  the  jurisdiction  of  the  Immigration  Judge 

Form  of  the  proceeding  _ 

In  absentia  hearings  , 


§3.1  .. 

§3.2  .. 

§3.3  .. 

§3.4  .. 

§3.5  .. 

§3.6  .. 

§3.7  .. 

§3.8  .. 

§3.9  .. 

§3.10 

§3.11 

§3.12 
§3.13 
§3.14 
§3.15 

§3.16 
§3.17 
§3.18 
§3.19 
§3.20 
§3.21 
§3.22 
§3.23 
§324 
§3.25 
§3.26 


§1003.1 
§1003.2 
§1003.3 
§1003.4 
§1003.5 
§1003.6 
§1003.7 
§1003.8 


§1003.9 

§1003.10 

§1003.11 


§1003.12 
§1003.13 
§1003.14 
§1003.15 

§1003.16 
§1003.17 
§1003.18 
§1003.19 
§1003.20 
§1003.21 
§1003.22 
§1003.23 
§1003.24 
§1003.25 
§1003.26 


Federal  Register /Vol.  68,  No.  40 /Friday.  February  28,  2003 /Rules  and  Regulations 


9831 


Parts 


§3.27 
§3.28 
§3.29 
§3.30 
§3.31 
§3.32 
§3.33 
§3.34 
§3.35 
§3.36 
§3.37 
§3.38 
§3.39 
§3.40 
§3.41 
§3.42 
§3.43 

§3.44 
§3.46 


Heading 


§3.61 
§3.62 
§3.63 
§3.64 
§3.65 


§3.101 
§3.102 
§3.103 

§3.104 
§3.105 
§3.106 
§3.107 
§3.108 
§3.109 


Public  access  to  hearings ; > 

Recording  equipment 

Continuances  

Additional  charges  in  deportation  or  removal  hearings 

Filing  documents  and  applications  

Service  and  size  of  documents 

Translation  of  documents • 

Testimony 

Depositions  and  subpoenas 

Record  of  proceeding  

Decisions 

Appeals  , ; 

Finality  of  decision  , • 

Local  operating  procedures  • 

Evidence  of  criminal  conviction 

Review  of  credible  fear  detemiination '. 

Motions  to  reopen  for  suspension  of  deportation  and  cancellation  of  removal  pursu- 
ant to  section  203(c)  of  NACARA  and  section  1505(c)  of  the  LIFE  Act  Amend- 
ments. 

IWotlon  to  reopen  to  apply  for  section  212(c)  relief  for  certain  aliens  in  deportation 
proceedings  before  April  24,  1996. 

Protective  orders,  sealed  sut)missions  in  Immigration  Courts  

Subpart  D — Reserved 

Subpart  E 

Ust ; 

Qualifications 

Applications ••• 

AJjproval  and  denial  of  applications 

Removal  of  an  organization  or  attorriey  from  list 

Subpart  F — Reserved 

Subpart  G 

General  provisions 

Grounds 

Imnriediate  suspension  and  summary  disciplinary  proceedings;  duty  of  practitioner  to 

notify  EOIR  of  conviction  or  discipline. 
Filing  of  complaints;  preliminary  inquires;  resolutions;  referral  of  complaints 
Notice  of  Intent  to  Discipline 
Hearing  and  disposition 
Reinstatement  after  expulsion  or  suspension 
Confidentiality 
Discipline  of  government  attorneys 


Is  trans- 
ferred and 
designated 

as  Part 
1003 


§  1003.27 
§1003.28 
§1003.29 
§1003.30 
§1003.31 
§1003.32 
§1003.33 
§1003.34 
§1003.35 
§1003.36 
§1003.37 
§1003  38 
§1003.39 
§1003  40 
§1003.41 
§1003  42 
§1003.43 


§1003.44 
§1003.46 


§1003.61 
§1003  62 
§1003.63 
§1003.64 
§1003.65. 


§1003.101 
§1003.102 
§1003.103 

§1003.104 
§1003.105 
§1003.106 
§1003.107 
§1003.108 
§1003.109 


4a.  The  authority  citation  for  the 
newly  redesignated  part  1003  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101 
note.  1103,  1252  note,  1252b,  1324b,  1362;  28 
U.S.C.  509.  510, 1746;  sec.  2.  Reorg.  Plan  No. 
2  of  1950,  3  CFR,  1949-1953  Comp.,  p.  1002; 
section  203  of  Pub.  L.  105-100,  111  Stat. 
2196-200;  sections  1506  and  1510  of  Pub.  L. 
106-386;  114  Stat.  1527-29, 1531-32;  section 
1505  of  Pub.  L.  106-554,  114  Stat.  2763A- 
326  to  -328. 

5.  A  new  8  CFR  part  3  is  added  to 
read  as  follows: 


PART  3— EXECUTIVE  OFRCE  FOR 
IMMIGRATION  REVIEW 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101 
note.  1103,  1252  note,  1252b,  1324b,  1362;  28 
U.S.C.  509.  510. 1746;  sec.  2,  Reorg.  Plan  No. 
2  of  1950,  3  CFR,  1949-1953  Comp.,  p.  1002; 
section  203  of  Pub.  L.  105-100,  111  Stat. 
2196-200;  sections  1506  and  1510  of  Pub.  L. 
106-386;  114  Stat.  1527-29,  1531-32;  section 
1505  of  Pub.  L.  106-554.  114  Stat.  2763A- 
326  to  -328. 

§  3.0    Executive  Office  for  Immigration 
Review 

Regulations  of  the  Executive  Office  for 
Immigration  Review  relating  to  the 
adjudication  of  immigration  matters 
before  immigration  judges  (referred  to  in 
some  regulations  as  special  inquiry 


officers)  and  the  Board  of  Immigration 
Appeals  are  located  in  8  CFR  chapter  V, 
part  1003. 

PART  1003— [FURTHER  AMENDED] 

6.  Section  1003.1  is  amended  by 
revising  paragraphs  (g)  and  (h)  and 
adding  paragraphs  (i)  through  (j)  to  read 
as  follows: 

§  1 003.1    Organization,  jurisdiction,  and 
powers  of  ttte  Board  of  Immigration 
Appeals. 

(g)  Decisions  as  precedents.  Except  as 
Board  decisions  may  be  modified  or 
overruled  by  the  Board  or  the  Attorney " 
General,  decisions  of  the  Board,  and 
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decisions  of  the  Attorney  General,  shall 
be  binding  on  all  officers  and  employees 
of  the  Department  of  Homeland  Security 
or  immigration  judges  in  the 
administration  of  the  immigration  laws 
of  the  United  States.  By  majority  vote  of 
the  permanent  Board  members,  selected 
decisions  of  the  Board  rendered  by  a 
three-member  panel  or  by  the  Board  en 
banc  may  be  designated  to  serve  as 
precedents  in  all  proceedings  involving 
the  same  issue  or  issues.  Selected 
decisions  designated  by  the  Board, 
decisions  of  the  Attorney  General,  and 
decisions  of  the  Secretary  of  Homeland 
Security  to  the  extent  authorized  in 
paragraph  (i)  of  this  section,  shall  serve 
as  precedents  in  all  proceedings 
involving  the  same  issue  or  issues. 

(h)  Referral  of  cases  to  the  Attorney 
General.  (1)  The  Board  shall  refer  to  the 
Attorney  General  for  review  of  its 
decision  all  cases  that: 

(i)  The  Attorney  General  directs  the 
Board  to  refer  to  him. 

(ii)  The  Chairman  or  a  majority  of  the 
Board  believes  should  be  referred  to  the 
Attorney  General  for  review. 

(iii)  The  Secretary  of  Homeland 
Security,  or  specific  officials  of  the 
Department  of  Homeland  Security 
designated  by  the  Secretary  with  the 
concurrence  of  the  Attorney  General, 
refers  to  the  Attorney  General  for 
review. 

(2)  In  any  case  the  Attorney  General 
decides,  the  Attorney  General's  decision 
shall  be  stated  in  writing  and  shall  be 
transmitted  to  the  Board  or  Secretary,  as 
appropriate,  for  transmittal  and  service 


as  provided  in  paragraph  (f)  of  this 
section. 

(i)  Publication  of  Secretary's 
precedent  decisions.  The  Secretary  of 
Homeland  Security,  or  specific  officials 
of  the  Department  of  Homeland  Security 
designated  by  the  Secretary  with  the 
concurrence  of  the  Attorney  General, 
may  file  with  the  Attorney  General 
decisions  relating  to  the  administration 
of  the  immigration  laws  of  the  United 
States  for  publication  as  precedent  in 
future  proceedings,  and,  upon  approval 
of  the  Attorney  General  as  to  the 
lawfulness  of  such  decision,  the 
Director  of  the  Executive  Office  for 
Immigration  Review  shall  cause  such 
decisions  to  be  published  in  the  same 
manner  as  decisions  of  the  Board  and 
the  Attorney  General. 

(j)  Continuation  of  jurisdiction  and 
procedure.  The  jurisdiction  of,  and 
procedures  before,  the  Board  of 
Immigration  Appeals  in  exclusion, 
deportation,  removal,  rescission, 
asylum-only,  and  any  other 
proceedings,  shall  remain  in  effect  as  in 
effect  on  February  28.  2003,  until  the 
regulations  in  this  chapter  are  further 
modified  by  the  Attorney  General. 
Where  a  decision  of  an  officer  of  the 
Immigration  and  Naturalization  Service 
was,  before  March  1,  2003,  appealable  to 
the  Board  or  to  an  immigration  judge,  or 
an  application  denied  could  be  renewed 
in  proceedings  before  an  immigration 
judge,  the  same  authority  and 
procedures  shall  be  followed  until 
further  modified  by  the  Attorney 
General. 


7.  Section  1003.14  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1003.14    Jurisdiction  and  commencement 
of  proceedings. 

*****  ' 

(d)  The  jurisdiction  of,  and 
procedures  before,  immigration  judges 
in  exclusion,  deportation  and  removal, 
rescission,  asylura-ordy.  and  any  other 
proceedings  shall  remain  in  effect  as  it 
was  in  effect  on  February  28,  2003,  until 
the  regulations  in  this  chapter  are 
further  modified  by  the  Attorney 
General.  Where  a  decision  of  an  officer 
of  the  Immigration  and  Naturalization 
Service  was,  before  March  1,  2003, 
appealable  to  the  Board  or  an 
immigration  judge,  or  an  application 
denied  could  be  renewed  in  proceedings 
before  an  immigration  judge,  the  same 
authority  and  procediues  shall  be 
followed  until  further  modified  by  the 
Attorney  General. 

Chapter  I,  Subchapter  B 

PART  101— {DUPUCATED  AS 
CHAPTER  V,  PART1 101] 

Chapter  V,  Subchapter  B  , 

PART  1101— PRESUMPTION  OF 
LAWFUL  ADMISSION 

8.  All  the  sections  in  part  101  are 
duplicated  in  a  new  part  1101  in  8  CFR 
chapter  V,  subchapter  B,  as  set  forth  in 
the  following  table: 


Part  101 


§101.1 
§101.2 
§101.3 

§101.4 
§101.5 


Presumption  of  lawful  admission  

Presumption  of  lawful  admission;  entry  under  erroneous  name  or  other  errors  

Creation  of  record  of  lawful  permanent  resident  status  for  person  bom  under  diplo- 
matic status  in  the  United  States. 

Registration  procedure 

Special  immigrant  status  for  certain  G-4  nonimmigrants  


Is  duplicated 

as  Part 

1101 


§1101.1 
§1101.2 
§1101.3 

§1101.4 
§1101.5 


8a.  The  authority  citation  newly 
duplicated  part  1101  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103.  8  CFR  part  2. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFRCERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

9.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a;  8  U.S.C. 
1101.  1103. 1304.  1356;  31  U.S.C.  9701;  E.O. 
12356.  47  PR  14874.  15557,  3  CFR,  1982 
Comp..  p.  166:  8  CFR  part  2. 


10.  Amend  §  103.3  by  removing  from 
paragraph  (c)  "§  3.1(g)  of  this  chapter." 
and  adding  in  its  place  "§  1003. iCJg)  of 
chapter  V,"  and  by  adding  at  the 
beginning  of  paragraph  (c)  a  new 
sentence  to  read  as  follows: 

§  1 03.3    Denials,  appeals,  and  precedent 
decisions. 

***** 

(c)  Service  precedent  decisions.  The 
Secretary  of  Homeland  Security,  or 
specific  officials  of  the  Department  of 
Homeland  Security  designated  by  the 
Secretary  with  the  concurrence  of  the 
Attorney  General,  may  file  with  the 
Attorney  General  decisions  relating  to 


the  administration  of  the  immigration 
laws  of  the  United  States  for  publication 
as  precedent  in  future  proceedings,  and 
upon  approval  of  the  Attorney  General 
as  to  the  lawfulness  of  such  decision, 
the  Director  of  the  Executive  Office  for 
Immigration  Review  shall  cause  such 
decisions  to  be  published  in  the  same 
manner  as  decisions  of  the  Board  and 
the  Attorney  General.  *   *  * 

11.  Add  §  103.37  to  read  as  follows: 

§  1 03.37    Precedent  decisions. 

(a)  Proceedings  before  the 
immigration  judges,  the  Board  of 
Immigration  Appeals  and  the  Attorney 
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General  are  governed  by  part  1003  of  8 
CFR  chapter  V. 

(bHfl  [Reserved.] 

(g)  Decisions  as  precedents.  Except  as 
Board  decisions  may  be  modified  or 
overruled  by  the  Board  or  the  Attorney 
General,  decisions  of  the  Board,  and 
decisions  of  the  Attorney  General,  shall 
be  binding  on  all  officers  and  employees 
of  the  Department  of  Homeland  Security 
or  immigration  judges  in  the 
administration  of  the  immigration  laws 
of  the  United  States.  By  majority  vote  of 
the  permanent  Board  members,  selected 
decisions  of  the  Board  rendered  by  a 
three-member  panel  or  by  the  Board  en 
banc  may  be  designated  to  serve  as 
precedents  in  all  proceedings  involving 
the  same  issue  or  issues.  Selected 
decisions  designated  by  the  Board, 
decisions  of  the  Attorney  General,  and 
decisions  of  the  Secretary  of  Homeland 
Security  to  the  extent  authorized  in 
paragraph  (i)  of  this  section,  shall  serve 


as  precedents  in  all  proceedings 
involving  the  same  issue  or  issues. 

(h)  Reterral  of  cases  to  the  Attorney 
General.  (1)  The  Board  shall  refer  to  the 
Attorney  General  for  review  of  its 
decision  all  cases  which: 

(i)  The  Attorney  General  directs  the 
Board  to  refer  to  him. 

(ii)  The  Chairman  or  a  majority  of  the 
Board  believes  shoiUd  be  referred  to  the 
Attorney  General  for  review. 

(iii)  Tne  Secretary  of  Homeland 
Security,  or  specific  officials  of  the 
Department  of  Homeland  Security 
designated  by  the  Secretary  with  the 
concurrence  of  the  Attorney  General, 
refers  to  the  Attorney  General  for 
review. 

(2)  In  any  case  the  Attorney  General 
decides,  the  Attorney  General's  decision 
shall  be  stated  in  writing  and  shall  be 
transmitted  to  the  Board  or  Secretary,  as 
appropriate,  for  transmittal  and  service 
as  provided  in  paragraph  (f)  of  this 
section. 


(i)  FHiblication  of  Secretary's 
precedent  decisions.  The  Secretary  of 
Homeland  Security,  or  specific  officials 
of  the  Department  of  Homeland  Seciuity 
designated  by  the  Secretary  with  the 
concurrence  of  the  Attorney  General, 
may  file  with  the  Attorney  General 
Service  precedent  decisions  as  set  forth  , 
in  §  103.3(c). 

Chapter  I,  Subchapter  B 

PART  103— [DUPLICATED  IN  PART  AS 
PART  1103] 

Chapter  V,  Subchapter  B 

PART  1103— APPEALS,  RECORDS, 
AND  FEES 

12.  Sections  103.3, 103.4  and  103.7  of 
part  103  are  duplicated  in  part  1103  and 
redesignated  as  set  forth  in  the 
following  table: 


Part  103 


§103.3 
§103.4 
§103.7 


Heading 


Denials,  appeals,  and  precedent  decisions 

Certifications  - 

Fees  


Is  duplicated 

as  Part 

1103 


§1103.3 
§1103.4 
§1103.7 


12a.  The  authority  citation  for  newly 
duplicated  part  1103  is  revised  to  read 
as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1304, 1356; 
31  U.S.C.  9701;  28  U.S.C.  509,  510. 

Chapter  V,  Subchapter  B 

13.  Add  part  1204  to  read  as  follows: 

PART  1204— IMMIGRANT  PETITIONS 

Authority:  8  U.S.C.  1101, 1103, 1151, 1153, 
1154,  1182,  1186a,  1255,  1641;  8  CFR  part  2. 


§  1 204.1    Single  level  of  appellate  review. 

The  decision  of  the  Board  of 
Immigration  Appeals  concerning  the 
denial  of  a  relative  visa  petition  imder 
8  CFR  chapter  I,  part  204  because  the 
petitioner  failed  to  establish  eligibility 
for  the  bona  fide  marriage  exemption 
contained  in  that  part  will  constitute  the 
single  level  of  appellate  review 
established  by  statute. 


PART  205— {DUPUCATED  AS  PART 
1205] 

Chapter  V,  Subchapter  B 

PART  1 205— AEVOC  ATION  OF 
APPROVAL  OF  PETITIONS 

14. "All  sections  in  part  205  are 
duplicated  in  part  1205,  as  set  out  in  the 
following  table: 


Part  205 


§205.1 
§205.2 


Heading 


Automatic  Revocation 
Revocation  on  notice  . 


Is  duplicated 

as  Part 

1205 


§1205.1 
§1205.2 


14a.  The  authority  citation  for  newly 
designated  part  1205  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151, 1153, 
1154, 1155. 1182.  and  1186a. 


Chapter  I,  Subchapter  B 

PART  207— {DUPUCATED  IN  PART  AS 
PART  1207] 

Chapter  V,  Subchapter  B 

PART  1207— ADMISSION  OF 
REFUGEES 

15.  Section  207.3  is  duplicated  in  part 
1207  of  chapter  V,  subchapter  B  of  8 
CFR,  as  section  1207.3. 


15a.  The  authority  citation  for  newly 
designated  part  1207  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1151. 1157. 
1159. 1182;  8  CFR  part  2. 
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Chapter  I,  Subchapter  B 

PART  208— {DUPLICATED  AS  PART 
1208] 

Chapter  V,  Subchapter  B 

PART  1208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

16.  All  sections  in  part  208  are 
duplicated  in  part  1208,  as  set  out  in  the 
following  table: 


Is  duplicated 

as  Part 

1208 


Subpart  A 


§208.1  .... 

§208.2  .... 

§208.3  .... 

§208.4  .... 

§208.5  .... 

§208.6  .... 

§208.7  ..;. 

§208.8  .... 

§208.9  .... 
§208.10  .. 

§208.11  .. 

§208.12  .. 

§208.13  .. 

§208,14  .. 

§208.15  .. 

§208.16  .. 

§208.17  .. 
§208.18  .. 
§208.19  . 
§208  20  . 
§208.21  .. 
§208.22  .. 
§208.23  . 
§208.24  . 
§208.25  .. 
§208.26  . 
§208.27  . 
§208.28  . 
§208.29  . 

§208.30  . 
§208.31    . 


General  '■ •• • 

Jurisdiclion • 

Form  of  application  , • 

Filing  ttie  application  > 

Special  duties  toward  aliens  in  custody  of  the  Service 

Disclosure  to  tfiird  parties  

Employment  authorization 

Limitations  on  travel  outside  the  United  States 

Procedure  for  interview  before  an  asylum  officer , 

Failure  to  appear  at  an  inten/iew  before  an  asylum  officer  or  failure  to  follow  require- 
ments for  fingerprint  processing. 

Comments  from  the  Department  of  State 

Reliance  on  information  compiled  by  other  sources  

Establishing  asylum  eligibility  

Approval,  denial,  referral,  or  dismissal  of  application 

Definition  of  "firm  resettlement" 

Withholding  of  removal  under  section  241(b)(3)(B)  of  the  Act  and  withholding  of  re- 
moval under  the  Convention  Against  Torture. 

Deferral  of  removal  under  the  Convention  Against  Torture  

Implementation  of  the  Convention  Against  Torture 

Decisions • - 

Determining  If  an  asylum  application  is  frivolous 

Admission  of  the  asylee's  spouse  and  children 

Effect  on  exclusion,  deportation,  and  removal  proceedings  

Restoration  of  status 

Termination  of  asylum  or  withholding  of  removal  or  deportation 

Reserved : 

Reserved -,• : • 

Reserved .*..: • 

Resen/ed .- 

Reserved 


§1208.1 
§1208.2 
§1208.3 
§1208  4 
§1208.5 
§1208.6 
§1208.7 
§1208.8 
§1208.9 
§1208.10 

§1208.11 
§1208.12 
§1208.13 
§1208.14 
§1208.15 
§1208.16 

§1208.17 
§1208.18 
§1208.19 
§1208.20 
§1208.21 
§1208.22 
§1208.23 
§1208.24 
§1208.25 
§1208.26 
§1208.27 
§1208.28 
§1208.29 


Subpart  B 


Credible  fear  determinations  involving  stowaways  and  applicants  for  admission 
found  inadmissible  pursuant  to  section  212(a)(6)(C)  or  212(a)(7)  of  the  Act. 

Reasonable  fear  of  persecution  or  torture  determinations  involving  aliens  ordered  re- 
moved under  section  238(b)  of  the  Act  and  aliens  whose  removal  is  reinstated 
under  section  241(a)(5)  of  the  Act. 


§1208.30 
§1208.31 


r  • 


L 
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16a.  The  authority  citation  for  newly 
duplicated  part  1208  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103, 1158, 1226, 1252, 
1282;  8  CFR  part  2. 


Part  209 


§209.1 
§209.2 


Chapter  I,  Subchapter  B 

PART  209— [DUPLICATED  AS  PART    . 
1209] 

Chapter  V,  Subchapter  B 

PART  1209— ADJUSTMENT  OF 
STATUS  OF  REFUGEES  AND  AUENS 
GRANTED  ASYLUM 

17.  All  sections  in  part  209  are 
duplicated  in  part  1209,  as  set  out  in  the 
following  table: 


Heading 


Adjustment  of  status  of  refugees 

Adjustment  of  status  of  alien  granted  asylum 


Is  duplicated 

as  Part 

1209 


§1209.1 
§1209.2 


17a.  The  authority  citation  for  newly 
designated  part  1209  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1157,  1158, 
1159,  1228,  1252,  1282;  8  CFR  part  2. 


Part  212 


PART  211— [DUPLICATED  IN  PART  AS 
PART  1211] 

Chapter  V,  Subdiapter  B 

PART  1211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

18.  Section  211.4  is  duplicated  in  part 
1211,  as  section  1211.4. 

18a.  The  authority  citation  for  newly 
designated  part  1211  continues  to  read 
as  follows: 


Authority:  8  U.S.C.  1101, 1103. 1181. 1182, 
1203,  1225,  1257;  8  CFR  part  2. 

PART  212— [DUPUCATED  AS  PART 
1212] 

Chapter  V,  Subchapter  B 

PART  1212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

19.  All  sections  in  part  212  are 
duplicated  in  part  1212,  as  set  out  in  the 
following  table:  * 


§212.1  . 
§212.2  . 

§212.3  . 
§212.4  . 
§212.5  . 
§212.6  . 
§212.7  . 
§212.8  . 
§212.9  . 

§212.10 

§212.11 
§212.12 
§212.13 
§212.14 

§212.15 
§212.16 


Heading 


Documentary  requirements  for  nonimmigrants  

Consent  to  reapply  for  admission  after  deportation,  removal  or  departure  at  Govern- 
ment expense. 

Application  for  the  exercise  of  discretion  under  section  212(c)  

Application  for  the  exercise  of  discretion  under  section  212(d)(1)  and  212(d)(3)  

Parole  of  aliens  into  the  United  States 

Border  crossing  identification  cards 

Waiver  of  certain  grounds  of  inadmissibility  

Certification  requirement  of  section  212(a)(14) 

Applicability  of  section  212(a)(32)  to  certain  derivative  third  and  sixth  preference  and 
nonpreference  immigrants. 

Section  21 2(k)  waiver  _ -. • 

Controlled  substance  convictions  

Parole  detemiinations  and  revocations  respecting  Mariel  Cubans 

[Reserved] 

Parole  detemiinations  for  alien  witnesses  and  informants  for  whom  a  law  enforce- 
ment authority  ("LEA")  will  request  S  ciassification. 

Certificates  tor  foreign  health  care  wor1<ers 

Applications  for  exercise  of  discretion  relating  to  T  nonimmigrant  status 


Is  duplicated 

as  Part 

1212 


§1212.1 
§1212.2 

§1212.3 
§1212.4 
§1212.5 
§1212.6 
§1212.7 
§1212.8 
§1212.9 

§1212  10 

§.1212.11 

§1212.12* 

§1212.13 

§1212.14 

§1212.15 
§1212.16 


19a.  The  authority  citation  for  newly 
designated  part  1212  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101  and  note,  1102, 
1103, 1182  and  note,  1184, 1187, 1225, 1226, 
1227,  1228;  8  CFR  part  2. 


Chapter  V,  Subchapter  B 

20.  Add  part  1214  to  chapter  V  to  read 
as  follows: 

PART  1214— REVIEW  OF 
NONIMMIGRANT  CLASSES 

Cor* 


1214.1  Reviewof  requirements  for 
admission,  extension,  and  maintenance 
of  status. 

1214.2  Review  of  alien  victims  of  severe 
forms  of  trafficking  in  persons;  aliens  in 
pending  immigration  proceedings. 

1214.3  Certain  spouses  and  children  of 
lawful  permanent  residents;  aliens  in 
proceedings;  V  visas. 
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Authority:  8  U.S.C.  1101,  1102,  1103,  1182, 
1184,  1186a.  1187,  1221,  1281,  1282,  1301- 
1305  and  1372:  sec.  643,  Pub.  L.  104-208, 
llQStat.  3009-708;  section  141  of  the 
Compacts  of  Free  Association  with  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands,  and  with 
the  Government  of  Palau,  48  U.S.C.  1901, 
note,  and  1931  note,  respectively;  8  CFR  part 
2. 

§  1 21 4.1    Review  of  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

Every  nonimmigrant  alien  who 
applies  for  admission  to,  or  an  extension 
of  stay  in,  the  United  States,  shall 
establish  that  he  or  she  is  admissible  to 
the  United  States,  or  that  ahy  ground  of 
inadmissibility  has  been  waived  under 
section  212(d)(3)  of  the  Act.  Upon 
application  for  admission,  the  alien 
shall  present  a  valid  passport  and  valid 
visa  unless  either  or  both  documents 
have  been  waived.  However,  an  alien 
applying  for  extension  of  stay  shall 
present  a  passport  only  if  requested  to 
do  so  by  the  Service.  The  passport  of  an 
alien  applying  for  admission  shall  be 
valid  for  a  minimum  of  six  months  from 
the  expiration  date  of  the  contemplated 
period  of  stay,  unless  otherwise 
provided  in  this  chapter,  and  the  alien 
shall  agree  to  abide  by  the  terms  and 
conditions  of  his  or  her  admission.  The 
passport  of  an  alien  applying  for 
extension  of  stay  shall  be  valid  at  the 
time  of  application  for  extension,  unless 
otherwise  provided  in  this  chapter,  and 
the  alien  shall  agree  to  maintain  the 
validity  of  his  or  her  passport  and  to 
abide  by  all  the  terms  and  conditions  of 
his  extension.  The  alien  shall  also  agree 
to  depart  the  United  States  at  the 
expiration  of  his  or  her  authorized 
period  of  admission  or  extension,  or 
upon  abandonment  of  his  or  her 
authorized  nonimmigrant  status.  At  the 
time  a  nonimmigrant  alien  applies  for 
admission  or  extension  of  stay  he  or  she 
shall  post  a  bond  on  Form  1-352  in  the 
sum  of  not  less  than  $500,  to  insure  the 
maintenance  of  his  or  her  nonimmigrant 
status  and  departure  from  the  United 
States,  if  required  to  do  so  by  the 
director,  immigration  judge  or  Board  of 
Immigration  Appeals. 


Part  215 


§215.1 
§215.2 

§2153 
§215.4 
§215.5 
§215.6 

§215.7 


§  1214.2    Review  of  alien  victims  of  severe 
forms  of  trafficlting  in  persons;  aliens  in 
pending  immigration  proceedings. 

(a)  Applications  for  T  visas  while  in 
proceedings.  Individuals  who  believe 
they  are  victims  of  severe  forms  of 
trafficking  in  persons  and  who  are  in 
pending  immigration  proceedings  must 
inform  the  Service  if  they  intend  to 
apply  for  T  nonimmigrant  status  under 
this  section.  With  the  concurrence  of 
Service  counsel,  a  victim  of  a  severe 
form  of  trafficking  in  persons  in 
proceedings  before  an  immigration 
judge  or  the  Board  of  Immigration 
Appeals  may  request  that  the 
proceedings  be  administratively  closed 
(or  that  a  motion  to  reopen  or  motion  to 
reconsider  be  indefinitely  continued)  in 
order  to  allow  the  alien  to  pursue  an 
application  for  T  nonimmigrant  status 
with  the  Service.  If  the  alien  appears 
eligible  for  T  nonimmigrant  status,  the 
immigration  judge  or  the  Board, 
whichever  has  jurisdiction,  may  grant 
such  a  request  to  administratively  close 
the  proceeding  or  continue  a  motion  to 
reopen  or  motion  to  reconsider 
indefinitely.  In  the  event  the  Service 
finds  .an  alien  ineligible  for  T-1 
nonimmigrant  status,  the  Service  may 
recommence  proceedings  that  have  been 
administratively  closed  by  filing  a 
motion  to  re-calendar  with  the 
immigration  court  or  a  motion  to 
reinstate  with  the  Board.  If  the  alien  is 
in  Service  custody  pending  the 
completion  of  immigration  proceedings, 
the  Service  may  continue  to  detain  the 
alien  until  a  decision  has  been  rendered 
on  the  application.  An  alien  who  is  in 
custody  and  requests  bond  or  a  bond 
redetermination  will  be  governed  by  the 
provisions  of  part  236  of  this  chapter. 

(b)  Stay  affinal  order  of  exclusion, 
deportation,  or  removal.  A 
determination  by  the  Service  that  an 
application  for  T-1  nonimmigrant  status 
is  bona  fide  automatically  stays  the 
execution  of  any  final  order  of 
exclusion,  deportation,  or  removal.  This 
stay  shall  remain  in  effect  imtil  there  is 
a  final  decision  on  the  T  application. 
The  filing  of  an  application  for  T 
nonimmigrant  status  does  not  stay  the 


execution  of  a  final  order  unless  the 
Service  has  determined  that  the 
application  is  bona  fide.  Neither  an 
immigration  judge  nor  the  Board  of 
Immigration  Appeals  has  jiu-isdiction  to 
adjudicate  an  application  for  a  stay  of 
execution,  deportation,  or  removal 
order,  on  the  basis  of  the  filing  of  an 
application  for  T  noninunigrant  status. 

§  1 21 4.3    Certain  spouses  and  children  of 
lawful  permanent  residents;  aliens  in 
proceedings;  V  visas. 

An  alien  who  is  already  in 
immigration  proceedings  and  believes 
that  he  or  she  may  have  become  eligible 
to  apply  for  V  noninmiigrant  status 
should  request  before  the  immigration 
judge  or  the  Board  of  Immigration 
Appeals,  as  appropriate,  that  the 
proceedings  be  administratively  closed 
(or  before  the  Board  that  a  previously- 
filed  motion  for  reopening  or 
reconsideration  be  indefinitely 
continued)  in  order  to  allow  the  alien  to 
pursue  an  application  for  V 
nonimmigrant  status  with  the  Service.  If 
the  alien  appears  eligible  for  V 
nonimmigrant  status,  the  immigration 
judge  or  die  Board,  whichever  has 
jurisdiction,  shall  administratively  close 
the  proceeding  or  continue  the  motion 
indefinitely.  In  the  event  that  the 
Service  finds  an  alien  eligible  for  V 
nonimmigrant  status,  the  Service  can 
adjudicate  the  change  of  status  under 
this  section.  In  the  event  that  the 
Service  finds  an  alien  ineligible  for  V 
nonimmigrant  status,  the  Service  shall 
recommence  proceedings  by  filing  a 
motion  to  re-calendar. 

Chapter  I,  Subchapter  B 

PART  215— {DUPUCATED  AS  PART 
1215] 

Chapter  V,  Subchapter  B 

PART  1215— CONTROLS  OF  AUENS 
DEPARTING  FROM  THE  UNITED 
STATES 

21.  All  sections  in  part  215  are 
duplicated  in  part  1215,  as  set  out  in  the 
following  table: 


Definitions  

Authority  of  departure-control  officer  to  prevent  alien's  departure  from  the  United 

States. 

Alien  whose  departure  is  deemed  prejudicial  to  the  interests  of  the  United  States  

Procedure  in  case  ot  alien  prevented  from  departing  from  the  United  States  

Hearing  procedure  tsefore  special  inquiry  officer 

Departure  from  the  Canal  Zone,  the  Trust  Territory  of  tf>e  Pacific  Islands,  or  outlying 

possessions  of  the  United  States. 
Instructions  from  the  Administrator  required  in  certain  cases 


§1215.1 
§1215.2 

§1215.3 
§1215.4 
§1215.5 
§1215.6 

§1215.7 
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21a.  The  authority  citation  for  newly 
designated  part  1215  continues  to  read 
as  follows: 

Authority:  Sec.  104, 66  Stat.  174,  Proc. 
3004, 18  FR  489;  8  U.S.C.  1104,  3  CFR,  1953 
Supp.  Interpret  or  apply  sec.  215, 66  Stat. 
190;  (8  U.S.C.  1185). 


Part  216 


Qiapter  I,  Subchapter  B 

PART  216— [DUPUCATED  AS  PART 
1216] 

Chapter  V,  Subchapter  B 

PART  1216-CONDniONAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS 

22.  All  sections  in  part  216  are 
duplicated  in  part  1216,  as  Set  out  in  the 
follovdng  table: 


§216.1 
§216.2 
§216.3 
§216.4 

§216.5 
§216.6 


Heading 


Definitions  of  conditional  permanent  resident  

Notification  requirements  ..: 

Termination  of  conditional  resident  status 

Joint  petition  to  remove  conditional  basis  of  lawful  pennanent  resident  status  for 

alien  spouse. 
Waiver  of  requirement  to  file  joint  petition  to  remove  conditions  by  alien  spouse 
*  Petition  by  entrepreneur  to  remove  conditional  basis  of  lawful  permanent  resident 

status. 


Is  duplicated 

as  Pan 

1216 


§1216.1 
§1216.2 
§1216.3 
§1216.4 

§1216.5 
§1216.6 


22a.  The  authority  citation  for  newly 
designated  part  1216  is  revised  to  read 
as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1154, 1184, 
1186a.  1186b,  and  8  CFR  part  2. 


Part  235 


Chapter  I,  Subchapter  B 

PART  235— (DUPLICATED  IN  PART  AS 
PART  1235] 

Chapter  V.  Subchapter  B 

PART  1235— INSPECTION  OF 
PERSONS  APPLYING  FOR 
PERMISSION 

23.  The  following  sections  in  part  235 
are  duplicated  in  part  1235,  as  set  out 
in  the  following  table: 


§235.1  . 
§235.2  . 
§235.3  . 
§235.4  . 
§235.5  . 
§235.6  . 
§235.8  . 
§235.9  . 
§235.10 
§235.11 
§235.12 
§235.13 


Heading 


Scope  of  examination  _ 

Parole  for  deferred  inspection  

Inadmissibie  aliens  and  expedited  removal »• 

Withdrawal  of  application  for  admission 

Preinspection  • 

Refenal  to  immigration  judge  .'. > ■ 

Inadmissibility  on  security  and  related  grounds  

Morttiem  Marianas  identification  card 

U.S.  Crtizen  Identification  Card - 

Admission  of  conditional  permanent  residents - 

[Redesignated]  

[Redesignated] 


Is  duplicated 

as  Part 

1235 


§1235.1 

§1235.2 

§1235.3 

§1235.4 

§1235.5 

§1235.6 

§1235.8 

§1235.9 

§1235.10 

§1235.11 

§1235.12 

§1235.13 
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23a.  The  authority  citation  for  newly 
designated  part  1235  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101  and  note.  1103. 
1183,  1201,  1224,  1225,  1226,  1228;  8  CFR 
part  2. 


Chapter  I,  Subchapter  B 

PART  236— {DUPUCATED  AS  PART 
1236] 

Chapter  V,  Subchapter  B 

PART  1236— APPREHENSION  AND 
DETENTION  OF  INADMISSABLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
AUENS  ORDERED  REMOVED 

24.  All  sections  in  part  236,  Subpart 
A.  are  duplicated  in  part  1236,  as  set  out 
in  the  following  table: 


§236.1 
§236.2 
§236.3 
§236.4 
§236.5 
§236.6 
§236.7 
§236.8 
§236.9 


Sut)part  A 

Apprehension,  custody,  and  detention  

Confined  aliens,  incompetents,  and  minors  

Detention  and  release  of  juveniles  

Removal  of  S-5,  S-6,  and  S-7  nonimmigrants 

Fingerprints  and  photographs 

Information  regarding  detainees  

[Reserved] .- 

[Reserved] 

[Reserved] 


§1236.1 
§1236.2 
§1236.3 
§1236.4 
§1236.5 
§1236.6 
§1236.7 
§1236.8 
§1236.9 


24a.  The  authority  citation  for  newly 
designated  part  1236  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  8  U.S.C. 
1103.  1182.  1224,  1225,  1226,  1227,  1231, 
1362;  18  U.S.C.  4002.  4013(c)[4);  8  CFR  part 
2. 


Part  239 


Chapter  I,  Subchapter  B 

PART  238— [DUPLICATED  AS  PART 
1238] 

Chapter  V,  Subchapter  B 

PART  123fr-EXPEDITED  REMOVAL 
OF  AGGRAVATED  FELONS 

25.  Section  238.1  is  duplicated  in  part 
1238,  as  §1238.1. 

25a.  The  authority  citation  for  newly 
designated  part  1238  continues  to  read 
as  follows: 


Authority:  8  U.S.C.  1228;  8  CFR  part  2. 
Chapter  I,  Subchapter  B 

PART  239— {DUPLICATED  AS  PART 
1239] 

■  Chapter  V,  Subchapter  B 

PART  1239-INmATION  OF  REMOVAL 
PROCEEDINGS 

26.  All  sections  in  part  239  are 
duplicated  in  part  1239,  as^et  out  in  the 
following  table: 


§239.1 
§239.2 
§239.3 


Heading 


Notice  to  appear  

Cancellation  of  notice  to  appear 
Effect  of  filing  notice  to  appear  . 


Is  duplicated 

as  Pari 

1239 


§1239.1 
§1239.2 
§1239.3 


*  26a.  The  authority  citation  for  newly 
designated  part  1239  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103,  1221,  1229:  8 
CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  240— {REDESIGNATED  IN  PART 
AS  PART  1240] 

Chapter  V,  Subchapter  B 

PART  1 240— PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
AUENS  IN  THE  UNITED  STATES 

27.  Transfer  the  following  sections  of 
8  CFR  part  240  from  chapter  I, 


subchapter  B,  to  chapter  V,  subchapter 
B,  and  designate  as  8  CFR  part  1240,  as 
set  out  in  the  following  table: 
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Subpart  A 


§240.1    .. 
§240.2  .. 
§240.3  .. 
§240.4  .. 
§240.5  .. 
§240.6  .. 
§240.7  .. 
§240.8  .. 
§240.9  .. 
§240.10 
§240.11 
§240.12 
§240.13 
§240.14 
§240.15 
§240.16 

§240.17 
§240.18 

§240.19 
§240.20 
§240.22 
§240.23 
§240.24 

§240.26 
§240.27 
§240.28 
§240.29 

§240.30 
§240.31 
§240.32 
§240.33 
§240.34 
§240.35 
§240.36 
§240.37 
§240.38 
§240.39 

§240.40 
§240.41 
§240.42 
§240.43 
§240.44 
§240.45 
§240.46 
§240.47 
§240.48 
§240.49 
§240.50 
§240.51 
§240.52 
§240.53 
§240.54 

§240.55 


Immigration  judges 

Service  counsel - : 

Representation  by  counsel  

Incompetent  respondents  

Interpreter 

Postponement  and  adjoumment  of  hearing  

Evidence  in  removal  proceedings  under  section  240  of  tt\e  ^ 

Burdens  of  proof  in  removal  proceedings  

Contents  of  record  

Hearing 


Ancillary  matters,  applications  

Decision  of  the  immigration  judge 

Notice  of  decision  

Finality  of  order 

Appeals 


A|3piication  of  new  procedures  or  tennination  of  proceedings  in  okJ  proceedings  jxjr- 
suant  to  section  309(c)  of  PiMc  Law  104-208. 

[Reserved] 

[Reserved] ■■• 


§1240.1 

§1240.2 

§1240.3 

§1240.4 

§1240.5 

§1240.6 

§1240.7 

§1240.8 

§1240.9 

§1240.10 

§1240.11 

§1240.12 

§1240.13 

§1240.14 

§1240.15 

§1240.16 

§1240.17 
§1240.18 


Subpart  B 


[Reserved]  

Cancellation  of  removal  and  adjustment  of  status  under  section  240A  of  the  Act 

[Reserved] 

[Reserved] ; ■' 

[Reserved] • 


§1240.19 
§1240.20 
§1240.22 
§1240.23 
§1240.24 


Subpart  C 


Voluntary  departure— authority  of  the  Executive  Office  for  Immigration  Review 

[Reserved] .'. 

[Reserved] 

[Reserved] 


^§1240.26 
§1240.27 
§1240.28 
§1240.29 


Subpart  D 


Proceedings  prior  to  April  1 ,  1997 
Authority  of  immigration  judges  .... 
Hearing 


Applications  for  asylum  or  withholding  of  deportation 

Renewal  of  application  for  adjustment  of  status  under  section  245  of  the  Act 

Decision  of  the  immigration  judge;  notice  to  the  applicant  

Finality  of  order  

Appeals 


Fingerprinting  of  excluded  aliens 
[Reserved] 


§1240.30 
§  1240.31 
§1240.32 
§1240.33 
§1240.34 
§1240.35 
§1240.36 
§1240.37 
§1240  38 
§1240.39 


Subpart  E 


Proceedings  commenced  prior  to  April  1,  1997 

Immigration  Judges 

Representation  by  counsel 

Incompetent  respondents  

Interpreter 

Postponement  and  adjoumment  of  hearing  

Evidence  

Contents  of  record  

Hearing - 

Ancillary  rpatters,  applications  

Decision  of  the  immigration  judge 

Notice  of  decision 

Finality  of  order 

Appeals  .t 

[Reserved] 


§1240  40 
§1240.41 
§1240.42 
§1240.43 
§1240.44 
§1240.45 
§1240.46 
§1240.47 
§1240.48 
§1240  49 
§1240.50 
§1240.51 
§1240.52 
§1240.53 
§1240.54 


Subpart  F 


Proceedings  commenced  prior  to  April  1,  1997 '  §1240.55 
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Part  240 


§240.56 
§240  57 
§240.58 


Heading 


Application 

Extension  of  time  to  depart 

Extreme  hardship  .'. 

Subpart  G — Reserved 


Is  trans- 
ferred and 
redesig- 
nated as 
Part  1240 


§1240.56 
§1240.57 
§  1240.58 


28.  The  following  sections  in  part  240 
are  duplicated  in  part  1240,  as  set  out 
in  the  following  table: 


Part  240 


§240.21 


§240.60 
§240.61 
§240  62 
§240.63 
§240.64 
§240.65 
§240.66 
§240.67 
§240.68 

§240.69 
§240.70 


Subpart  B 

Suspension  of  deportation  and  adjustment  of  status  under  section  244(a)  of  the  Act 
(as  in  effect  before  April  1,  1997)  and  cancellation  of  removal  and  adjustment  of 
status  under  section  240A(b)  of  the  Act  for  certain  nonpermanent  residents. 

Subpart  H 

Definitions 

Applicability 

Jurisdiction  

Application  process 

Eligibility — general •• 

Eligibility  for  suspension  of  deportation 

Eligibility  for  special  rule  cancellation  of  removal 

Procedure  for  interview  t)efore  an  asylum  officer 

Failure  to  appear  at  an  interview  before  an  asylum  officer  or  failure  to  follow  require- 
ments for  fingerprinting 

Reliance  on  information  compiled  by  other  sources 

Decision  by  the  Service  


§1240.21 


§1240.60 
§1240.61 
§1240.62 
§1240.63 
§1240.64 
§1240.65 
§1240.66 
§  1240.67 
§1240.68 

§1240.69 
§1240.70 


28a.  The  authority  citation  for  newly 
redesignated  part  1240  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103;  1182.  1186a, 
1224.  122.5,  1226,  1227,  1251,  1252  note. 
1252a.  1252b,  1362.  sees.  202  and  203.  Pub. 
L.  105-100  (111  Stat.  2160,  2193);  sec.  902, 
Pub.  L.  105-277  (112  Stat.  2681);  8  CFR  part 
2. 


Chapter  I,  Subchapter  B 

PART  241— {DUPLICATED  AS  PART 
1241] 

Chapter  V,  Subchapter  B 

PART  1241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

29.  All  sections  in  part  241  are 
duplicated  in  part  1241,  as  set  out  in  the 
following  table: 


§241.1 
§241  2 
§241.3 
§241.4 

§241.5 
§2416 
§241.7 
§241.8 
§241.^ 


Sul>part  A 

Final  order  of  removal 

Warrant  of  removal ^■ 

Detention  of  aliens  during  removal  period 

Continued  detention  of  inadmissible,  criminal,  and  other  aliens  beyond  the  removal 
period. 

Conditions  of  release  after  removal  period  

Administrative  stay  of  removal 

Self-removal  

Reinstatement  of  removal  orders  ...- 

Notice  to  transportation  line  of  alien's  removal  


§1241.1 
§1241.2 
§1241.3 
§1241.4 


§1241.5 
§1241.6 
§1241.7 
§1241.8 
§1241.9 
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Part  241 


§241.10 
§241.11 
§241.12 
§241.13 

§241.14 
§241.15 
§241.16 
§241.17 
§241.18 
§241.19 

§241.20 
§241.21 
§241.22 
§241.23 
§241.24 
§241.25 
§241.26 
§241.27 
§241.28 
§241.29 

§241.30 
§241.31 
§241.32 
§241.33 


Heading 


Special  care  and  attention  of  removable  aliens  

Detention  and  removal  of  stowaways 

Nonapplication  of  costs  of  detention  and  maintenance  

Determination  of  wtiether  there  is  a  significant  likelihood  of  removing  a  detained 
alien  in  the  reasonably  foreseeable  future. 

Continued  detention  of  removable  aliens  on  account  of  special  circumstances  

Information  regarding  detainees : 

Reserved v- • 

Reserved 

Reserved • •.- 

Reserved ■ 

Subpart  B 

Proceedings  commenced  prior  to  April  1,  1997  

Stay  of  deportation  of  excluded  alien « 

Notice  to  surrender  for  deportation -.- 

Cost  of  maintenance  not  assessed  

Notice  to  transportation  line  of  alien's  exclusion - 

Deportation 

Reserved ••• 

Reserved • 

Reserved - 

Reserved 

Subpart  C 

Proceedings  commenced  prior  to  April  1,  1997  

Final  order  of  deportation  

Wan-ant  of  deportation > 

Expulsion 


29a.  The  authority  citation  for  newly 
designated  part  1241  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  8  U.S.C. 
1103,  1182,  1223,  1224,  1225,  1226,  1227, 
1231. 1251,  1253,  1255, 1330,  1362;  18  U.S.C. 
4002,  4013(c)(4):  8  CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  244— (DUPUCATED  AS  PART 
1244] 

Chapter  V,  Subchapter  B 

PART  1244— TEMPORARY 
PROTECTED  STATUS  FOR 
NATIONALS  OF  DESIGNATED  STATES 

30.  All  sections  in  part  244  are 
duplicated  in  part  1244,  as  set  out  in  the 
following  tabJe: 


§244.1   . 

§244.2  . 

§244.3  . 

§244.4  . 

§244.5  . 

§244.6  . 

§244.7  . 

§244.8  . 

§244.9  . 

§244.10 

§244.11 

§244.12 

§244.13 

§244.14 

§244.15 

§244.16 

§244.17 

§244.18 

§244.19 


Is  duplicated 

as  Part 

1241 


§1241.10 
§1241.11 
§1241.12 
§1241.13 

§1241.14 
§1241.15 
§1241.16 
§1241.17 
§1241.18 
§1241.19 


§1241.20 
§1241.21 
§1241.22 
§1241.23 
§1241  24 
§1241.25 
§1241.26 
§1241.27 
§1241.28 
§1241.29 


§1241.30 
§1241.31 
§1241.32 
§1241.33 


Definitions  ; ••■ 

Eligit}ility 

Applicability  of  grounds  of  inadmissibility  

Ineligible  aliens  •, 

Temporary  treatment  benefits  for  eligible  aliens  

Application 

Filing  ttie  application  - 

Appearance 

Evidence 

Decision  by  the  director  or  Administrative  Appeals  Unit  (AAU)  

Renewal  of  application;  appeal  to  the  Board  of  Immigration  Appeals 

Employment  authorization  

Termination  of  temporary  treatment  benefits  ■, 

Withdrawal  of  Temporary  Protected  Status 

Travel  abroad 

Confidentiality ..■. = 

Annual  registration 

Issuance  of  charging  documents;  detention .; 

Termination  of  designation  


Is  duplicated 

as  Part 

1244 


§1244.1 

§1244.2 

§1244  3 

§1244.4 

§1244.5 

§1244.6 

§1244.7 

§1244.8 

§1244.9 

§1244.10 

§1244.11 

§1244.12 

§1244.13 

§1244:14 

§1244.15 

§1244.16 

§1244.17 

§1244  18 

§1244.19 
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Part  244 


§244  20 


30a.  The  authority  citation  for  newly 
designated  part  1 244  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103,  1254,  1254a  note, 
8  CFR  part  2. 


Part  245 


Chapter  I,  Subchapter  B 

PART  245— {DUPUCATED  AS  PART 
1245] 

Chapter  V,  Subchapter  B 

t 

PART  1245— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSON 
ADMITTED  FOR  PERMANENT 
RESIDENCE 

31.  All  sections  in  part  245  are 
duplicated  in  part  1245,  as  set  out  in  the 
following  table:  > 


§245.1  . 
§245.2  . 
§245.3  . 

§245.4  . 
§245.5  . 
§245.6  . 
§245.7  . 

§245  8  . 
§245.9  . 

§245.10 
§245.11 
§245  12 

§245.13 

§245.14 
§245.15 

§24518 

§245.20 
§245  21 

§245.22 


Eligibility ; 

Application  ., : - •. 

Adjustment  of  status  under  section  13  of  ttie  Act  of  Septemt)er  11,  1957,  as  amend- 
ed. 

Documentary  requirements 

Medical  examination 

Interview  

Adjustment  of  status  of  certain  Soviet  and  Indochlnese  parolees  under  the  Foreign 
Operations  Appropriations  Act  for  Fiscal  Year  1990  (Pub.  L.  101-167). 

Adjustment  of  status  as  a  special  immigrant  under  section  101(a)(27)(K)  of  the  Act 

Adjustment  of  status  of  certain  nationals  of  the  People's  Republic  of  China  under 
Public  Law  102^04. 

Adjustment  of  status  upon  the  payment  of  additional  sum  under  section  245(i) 

Adjustment  of  aliens  in  S  nonimmigrant  classification  

What  are  the  procedures  for  certain  Polish  and  Hungarian  parolees  who  are  adjust- 
ing status  to  that  of  permanent  resident  under  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1 996? 

Adjustment  of  status  of  certain  nationals  of  Nicaragua  and  Cuba  under  Public  Law 
105-100 

Adjustment  of  status  of  certain  health  care  workers  

Adjustment  of  status  of  certain  Haitian  nationals  under  the  Haitian  Refugee  Immi- 
grant Fairness  Act  of  1998  (HRIFA). 

How  can  physicians  (with  approved  Forms  1-140)  that  are  serving  in  medically  un- 
derserved  areas  or  at  a  Veterans  Affairs  facility  adjust  status? 

Adjustment  of  status  of  Syrian  asylees  under  Public  Law  106-378  

Adjustment  of  status  of  certain  nationals  of  Vietnam,  Cambodia,  and  Laos  (section 
586  of  Public  Law  106-^29)  Syrian  asylees  under  Public  Law  106-378. 

Evidence  to  demonstrate  an  alien's  physical  presence  in  the  United  States  on  a  spe- 
cific date. 


§1245.1 
§1245.2 
§  1245.3 

§  1245.4 
§1245.5 
§1245.6 
§1245.7 

§1245.8 
§1245.9 

§1245.10 
§1245.11 
§1245.12 


§1245.13 

§1245.14 
§1245.15 

§1245.18 

§1245.20 
§1245.21 

§1245.22 


31a.  The  authority  citation  for  newly 
designated  part  1 245  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101.  110.3,  1182,  1255: 
sec.  202,  Pub.L.  10.5-100.  Ill  Slat.  2160, 
21931  sec.  902,  Pub.L.  105-277,  112  Stal. 
2681;  8  CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  246— {DUPLICATED  AS  PART 
1246] 

Chapter  V,  Subchapter  B 

PART  1246— RESCISSION  OF 
ADJUSTMENT  OF  STATUS 

32,  All  sections  in  part  246  are 
duplicated  in  part  1246,  as  set  out  in  the 
following  table: 
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Part  246 


§246.1 
§246.2 
§246.3 
§246.4 
§246.5 
§246.6 
§246.7 
§246.8 
§246.9 


Heading 

: ■ '■ r 

l^tice 

Allegations  admitted;  no  answer  filed;  no  hearing  requested 

Allegations  contested  or  denied;  hearing  requested  

Immigration  judge's  authority;  withdrawal  and  substitution  

Hearing  

Decision  and  order •_ 

Appeals  

[Reserved] 

Surrender  of  Form  1-551  


Is  duplicated 

as  Part 

1246 


§1246.1 
§1246.2 
§1246.3 
§1246.4 
§1246.5 
§1246.6 
§1246.7 
§1246.8 
§1246.9 


32a.  The  authority  citation  for  newly 
designated  part  1246  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103,  1254, 1255,  1256, 
1259;  8  CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  249— [DUPUCATED  AS  PART 
1249] 

Chapter  V,  Subchapter  B 

PART  1249— CREATION  OF  RECORDS 
OF  LAWFUL  ADMISSION  FOR 
PERMANENT  RESIDENCE 

33.  All  sections  in  part  249  are 
duplicated  in  part  1249,  as  set  out  in  the 
following  table: 


Part  249 

Heading 

Is  duplicated 

as  Part 

1249 

ROAQ  1 

Waiver  of  inadmissit)ility  

§1249.1 

ROAQ  9 

Aoolication :•• 

§1249.2 

§249.3  

Reopening  and  reconsideration 

§1249.3 

33a.  The  authority  citation  for  newly 
designated  part  1249  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103,  1182,  1259;  8 
CFR  part  2. 


Part  270 


§270.1 
§270.2 
§270.3 


Chapter  I,  Subchapter  B 

PART  27a-[DUPLICATED  AS  PART 
1270] 

Chapter  V,  Subchapter  B 

PART  1270— PENALTIES  FOR 
DOCUMENT  FRAUD 

34.  All  sections  in  part  270  are 
duplicated  in  part  1270,  as  set  out  in  the 
following  table: 


Heading 


Definitions  

Enforcement  procedures 
Penalties  


Is  duplicaled 

as  Part 

1270 


§1270.1 
§1270.2 
§1270.3 
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34a.  The  authority  citation  for  newly 
designated  part  1270  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101.  1103,  and  1324c; 
Pub.  L.  101-410.  104  Stat.  890.  as  amended 
by  Pub.  L.  104-134. 110  Stat.  1321. 


Chapter  I,  Subchapter  B 

PART  274a— (DUPUCATED  AS  PART 
1274a] 

Chapter  V,  Subchapter  B 

PART  1274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

35.  All  sections  in  part  274a  are 
duplicated  in  part  1274a,  as  set  out  in 
the  following  table: 


Subpart  A 


§274a.1  . 
§274a.2  . 
§274a.3  . 
§274a.4  . 
§274a.5  . 
§274a.6  . 
§274a.7  . 
§274a.8  . 
§274a.9  . 
§  274a.  10 
§  274a.  11 

§274a.12 
§  274a.  13 
§2478.14 


Definitions  

Verification  of  employment  eligitMllty 

Continuing  employment  of  unauttiorized  aliens  _ '. 

Good  faith  defense  '■ 

Use  of  labor  througfi  contract 

State  employment  agencies  

Pre-enactmenf  provisions  for  employees  hired  prior  to  (4ovemt>er  7.  1986 

Prohibition  of  indemnity  t>onds  

Enforcement  procedures 

Penalties  - 

Reserved 


Subpart  B 


Classes  of  aliens  authorized  to  accept  employment 

Application  for  employment  authorization 

Termination  of  emp)loyment  authorization  


-    95a.  The  authority  citation  for  newly 
designated  part  1274a  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1324a;  8 
CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  280— [DUPLICATED  AS  PART 
1280] 

Chapter  V,  Subchapter  B 

PART  1 280— IMPOSITION  AND 
COLLECTION  OF  HNES 

36.  All  sections  in  part  280  are 
duplicated  in  part  1280,  as  set  out  in  the 
following  table: 


Part  280 


§280.1   ...» 

§280.2  

§280.3  

§280.4  1 

§280.5  

§280.6  

§280.7  

§280.11    

§280.12  

§28013  

§28014  

§280.15  

§280.21    

§280.51    

§280.52  

§280.53 


Heading 


Is  duplicated 
as  Part 
1274a 


§1274a.1 

§1274a.2 

§1274a.3 

§1274a.4 

§1274a.5 

§1274a.6 

§1274a.7 

§1274a.8 

§1274a.9 

§1274a.10 

§1274a.11 


§1274a.12 
§  1274a.  13 
§12743.14 


Notice  of  Intention  to  fine;  administrative  proceedings  not  exclusive  .. 

Special  provisions  relating  to  aircraft 

Departure  of  vessel  or  aircraft  prior  to  dental  of  clearance 

Data  concerning  cost  of  transportation ;. 

Mitigation  or  remission  of  fines 

Bond  to  obtain  clearance:  form 

Approval  of  bonds  or  acceptance  of  cash  deposit  to  obtain  clearance 

f4otice  of  intention  to  fine;  procedure  

Answer  and  request  or  order  for  interview  ..; 

Disposition  of  case 

Record - 

Notice  of  final  decision  to  district  director  of  customs 

Seizure  of  aircraft 

Application  for  mitigation  or  remission  .'. 

Payment  of  fines  : 

Civil  monetary  penalties  inflation  adjustment  


Is  duplicated 

as  Part 

1280 


§1280.1 

§1280.2 

§1280.3 

§1280.4 

§1280.5 

§1280.6 

§1280.7 

§1280.11 

§1280.12 

§1280.13 

§1280.14 

§1280.15 

§1280.21 

§1280.51 

§1280.52 

§1280.53 
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36a.  The  authority  citation  for  newly 
designated  part  1280  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103, 1221,  1223.  1227. 
1229, 1253, 1281, 1283, 1284,  1285, 1286, 
1322,  1323,  and  1330;  66  Stat.  173, 195, 197, 
201,  203,  212,  219,  221-223,  226.  227,  230; 
Pub.  L.  101-410, 104  Stat.  890,  as  amended 
by  Pub.  L.  104-134,  110  Stat.  1321. 


Chapter  I,  Subchapter  B 

PART  287— [DUPLICATED  IN  PART  AS 
PART  1287] 

Chapter  V,  Subchapter  B 

PART  1287— HELD  OFFICERS; 
POWERS  AND  DUTIES 

37.  The  following  sections  in  part  287 
are  duplicated  in  part  1287,  as  set  out 
in  the  following  table: 


Part  287 


§287.4 
§287.6 


Heading 


Sut)poena 

Proof  of  official  records 


Is  duplicated 

as  Part 

1287 


§1287.4 
§1287.6 


37a.  The  authority  citation  for  newly 
designated  part  1287  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1225, 1226, 
1251, 1252, 1357;  8  CFR  part  2. 


Chapter  I,  Subchapter  B 

PART  292— [DUPLICATED  AS  PART 
1292] 

Chapter  V,  Subchapter  B 

PART  1292— REPRESENTATION  AND 
APPEARANCES 

38.  All  sections  in  part  292  are 
duplicated  in  part  1292,  as  set  out  in  the 
following  table: 


Part  292 


§292.1 
§292.2 

§292.3 
§292.4 
§292.5 
§292.6 


Heading 


Representation  of  ottiers 

Organizations  qualified  for  recognition;  requests  for  recognition;  withdrawal  of  rec- 
ognition; accreditation  of  representatives;  roster. 

Professional  conduct  for  practitioners— Rules  and  procedures  

Appearances • 

Service  upon  and  action  by  attorney  or  representative  of  record 

Interpretation 


Is  duplicated 

as  Part 

1292 


§1292.1 
§1292.2 

§1292.3 
§1292.4 
§1292.5 
§1292.6 


38a.  The  authority  citation  for  newly 
designated  part  1292  continues  to  read 
as  follows: 

Authority:  Sees.  103,  262,  289,  66  Stat. 
173,  224,  234;  8  U.S.C.  1103, 1302. 1359;  45 
Stat.  401,  54  Stat.  670;  8  U.S.C.  226a,  451. 

Chapter  V,  Subchapter  B 

PART  1299— IMMIGRATION  REVIEW 
FORMS 

39.  Part  1299  is  added  to  chapter  V, 
subchapter  C,  to  read  as  follows: 

Sec. 

1299.1  Use  of  immigration  forms. 

1299.2  SpeciJRc  immigration  review  formis. 


Authority:  8  U.S.C.  1103, 1252, 1429, 1443; 
Homeland  Security  Act  of  2002.  Pub.  L.  107- 
296. 

§  1 299.1    Use  of  immigration  fonns. 

In  addition  to  forms  prepared  by  the 
Executive  Office  for  Immigration 
Review,  the  Executive  Office  for 
Immigration  Review,  immigration 
judges,  the  Board  of  Immigration 
Appeals,  and  administrative  law  judges 
use  forms  listed  under  8  CFR  chapter  I, 
part  299. 


§1299^ 
forms. 


Specific  immigration  review 


The  Director  of  the  Executive  Office 
for  Immigration  Review  may  designate 


the  specific  version  of  a  form  listed  in 
8  CFR  chapter  I,  part  299,  which  shall 
be  utilized  in  filings  before  the 
immigration  judges,  the  Board  of 
Immigration  Appeals,  and 
administrative  law  judges. 

Chapter  I,  Subchapter  C 

PART  337— [DUPLICATED  AS  PART 
1337] 

Chapter  V,  Subchapter  C 

PART  1337— OATH  OF  ALLEGIANCE 

40.  All  sections  in  part  337  are 
duplicated  in  part  1337,  as  set  out  in  the 
following  table: 


Is  duplicated 

as  Part 

'1337 


§337.1  Oath  of  allegiance 


§1337.1 
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Part  337 


§337.2  . 

§337.3  . 
§337.4  . 
§337.5  . 
§337.6  . 
§337.7  . 
§337.8  . 
§337.9  . 
§337.10 


Oath  administered  by  the  Immigration  and  Naturalization  Service  or  an  Immigration 
Judge. 

Expedited  administration  of  oath  of  allegiance 

When  requests  for  change  of  name  granted 

[Reserved]  ,. • 

[Reserved]  

Information  and  assignment  of  individuals  under  exclusive  jurisdiction 

Oath  administered  by  the  courts  

Effective  date  of  naturalization  '. 

Failure  to  appear  for  oath  administration  ceremony  


§1337.2 

§1337.3 
§1337.4 
§1337.5 
§1337.6 
§1337.7 
§1337.8 
§1337.9 
§1337.10 


40a.  The  authority  citation  for  newly 
designated  part  1 337  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103. 1443. 1448;  8 
CFR  part  2. 

41.  All  references  in  part  1003  to 
"§  3."  are  revised  to  read  "§  1003.". 

42.  All  references  in  part  1101  to 
"§  101."  are  revised  to  read  "§  1101.". 

43.  All  references  in  part  1103  to 

"§  103.3"  are  revised  to  read  "§1103.3"; 
references  in  part  1103  to  "§  103.4"  are 
revised  to  read  "§  1103.4",  and 
references  in  part  1103  to  "§  103.7"  are 
'  revised  to  read  "§  1103.7'. 

44.  All  references  in  part  1205  to 
"§  205."  are  revised  to  read  *§  1205.". 

45.  All  references  in  part  1208  to 
"§  208."  are  revised  to  read  '§  1208.". 

46.  All  references  in  part  1209  to 
'•'§  209."are  revised  to  read  "§  1209.". 

47.  All  references  in  part  1211  to 
"§  211."  are  revised  to  read  "§  1211.". 

48.  All  references  in  part  1212  to 
"§  212."  are  revised  to  read  "§  1212.". 

49.  All  references  in  part  1215  to 
"§  215."  are  revised  to  read  "§  1215.". 

50.  All  references  in  part  1216  to 
"§  216."  are  revised  to  read  "§  1216.". 


51.  All  references  in  pjirt  1235  to 
"§  235."  are  revised  to  read  "§  1235.", 
except  any  reference  to  "235.7"  shall 
not  be  revised. 

52.  All  references  in  part  1236  to 
"§  236."  are  revised  to  read  "§  1236.". 

53.  All  references  in  part  1239  to 
"§  239."  are  revised  to  read  "§  1239.". 

54.  All  references  in  part  1240  to 
"§  240."  are  revised  to  read  "§  1240.". 
except  that  any  reference  to  "240.25" 
shall  not  be  revised. 

55.  All  references  in  part  1241  to 
"§  241."  are  revised  to  read  "§  1241.". 

56.  AH  references  in  part  1244  to 
"§  244."  are  revised  to  read  "%  1244.". 

57.  All  references  in  part  1245  to 
"§  245."  are  revised  to  read  "§  1245.". 

58.  All  references  in  part  1246  to 
"§  246."  are  revised  to  read  "%  1246."! 

59.  All  references  in  part  1249  to 
"%  249."  are  revised  to  read  *'§  1249.". 

60.  All  references  in  part  1270  to 
"§  270."  are  revised  to  read  "%  1270.". 

61.  All  references  in  part  1274a  to 

"§  274a."  are  revised  to  read  "§  1274a.". 

62.  All  references  in  part  1280  to 
"§  280."  are  revised  to  read  "§  1280.". 

63.  All  references  in  part  1287  to 

"%  287.4"  are  revised  to  read  "§  1287.4". 


and  references  to  "§  287.6"  are  revised 
to  read  "1287.6". 

64.  All  references  in  part  1292  to 
"%  292."  are  revised  to  read  "§  1292.". 

65.  All  references  in  part  1337  to 
"%  337."  are  revised  to  read  "§  1337.". 

Chapter  I,  Subchapter  C 

PART  507— {REDESIGNATED  AS  28 
CFR  Part  200] 

28  CFR— JUDICIAL 
ADMINISTRATION 

CHAPTER  I— DEPARTMENT  OF 
JUSTICE 

PART  200— AUEN  TERRORIST 
REMOVAL  PROCEDURES 

66.  8  CFR  part  507  is  transferred  to  28 
CFR  chapter  I  and  redesignated  as  part 
200.  consisting  of  §  200.1. 

66a.  The  authority  citation  for  part 
200  continues  to  read  as  follows: 

Authority:  Pub.  L.  105-277, 112  Stat.  2681. 

Dated:  February  26,  2003. 
John  Ashcroft, 
Attorney  General. 

(PR  Doc.  03-4935  Filed  2-27-03;  8:45  am) 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  February  27.  2003 

Continuation  of  the  National  Emergency  Relating  to  Cuba 
and  of  the  Emergency  Authority  Relating  to  the  Regulation 
of  the  Anchorage  and  Movement  of  Vessels 


On  March  1,  1996,  by  Proclamation  6867,  President  Clinton  declared  a 
national  emergency  to  address  the  disturbance  or  threatened  disturbance 
of  international  relations  caused  by  the  February  24,  1996,  destruction  by 
the  Government  of  Cuba  of  two  unarmed  U.S. -registered  civilian  aircraft 
in  international  airspace  north  of  Cuba.  In  July  1996  and  on  subsequent 
occasions,  the  Government  of  Cuba  stated  its  intent  to  forcefully  defend 
its  sovereignty  against  any  U.S. -registered  vessels  or  aircraft  that  might  enter 
Cuban  territorial  waters  or  airspace  while  involved  in  a  flotilla  and  peaceful 
protest.  Since  these  events,  the  Government  of  Cuba  has  not  demonstrated 
that  it  will  reft-ain  from  the  future  use  of  reckless  and  excessive  force 
against  U.S.  vessels  or  aircraft  that  may  engage  in  memorial  activities  or 
peaceful  protest  north  of  Cuba.  Therefore,  in  accordance  with  section  202(d) 
of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  the 
national  emergency  with  respect  to  Cuba  and  the  emergency  authority  relating 
to  the  regulation  of  the  anchorage  and  movement  of  vessels  set  out  in 
Proclamation  6867. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress.  '         ""^^  . 


[FR  Doc.  03-5016 

Filed  2-27-03;  12:34  pm) 

Billing  code  3195-01-P 
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7473.  7958.  7960,  9039 

179 7096 

181 7096 

183 7096 

328 9613 

385 5860 


34  CFR 

34 


.8142 


36  CFR 

242 7276.  7298.  7703 

404 8825 

Proposed  Rules: 

242 7294.7734 


37  CFR 

4 , 

Proposed  Rules: 
201 


.9551 


.6678 


38  CFR 

14 

19 

36 


.8541 
.6621 
.6625 


.8547 


60 

Proposed  Rules: 

3 6679,6998 

4 6998 


39  CFR 

111 


.9006 


40  CFR 

9 7176,9746 

52 5221,  5228,  6627,  6629. 

7174,  7321,7428,  7704. 
8550.  8723,  8830.  8835, 
8838.  8839.  8841 ,  8845, 
9009,  9012,  9015,  9017. 
9553,9559,  9561,  9565 

61 6082 

62 6630,  6633.  9019 

63 6635.7706 

81 7174.  7410,  8185 

94 9746 

122 7176 

123 ...7176 

180 5835.  5839,  5847,  7428, 

7931 ,  7935,  8847 

261 8553 

412 7176 

Proposed  Rules: 

51 9614 

52 5246,  5263,  6681,  7327, 

7330,  7476,  8574,  8727, 

8868,  8869,  8871 ,  9042, 

9043.  9614,  9615 

60 8574 

62 6681,  6682,  9043 

63 7735 

110 9613 

112 9613 

116 9613 

117 9613 

122 9613 

180 7097 

230 9613 

232 9613 

300 9613,9615 

401 9613 

41  CFR 

109-6„ 7940 

Ch.  302 7941 


42  CFR 

405 , 

410 

414 

419 

485 

Proposed  Rules: 
413 


.6636 
.9567 
.9567 
.6636 
.9567 

.6682 


65 6644,  6823,  6826 

67 6828.6830 

Proposed  Rules: 

&. 9621 

61 5264 

67 6847,6861 

45  CFR 

160 8334 

162... 8334.8381 

164 8334 

1602 7433 

1611 7718,8856 


46  CFR 

1 

68 .*. 

356 

Proposed  Rules: 

4 

401 


.9533 
.9533 
.5564 

.9622 
.7489 


47  CFR 

32 6351 

52 7323 

53 6351 

54 6646.6832 

64 6351,  6352,  8553 

73 5583.  5584,  5854,  5855, 

6082,  7944,  8724,  8725 


Proposed  Rules: 

0 

43 

63 

64 


6689 

6689 

6689 

6689 

73 5616,  5617,  5860,  5861, 

5862,  7737,  7961 ,  7962, 

7963,  7964,  8486.  8728, 

8729.  8730 

74 7737 

76 .".7737 

90 6687.  6688,  7737 


48  CFR 

201 

202 

204 

206 

209 

212 


44  CFR 

64 


.5852 


.r. 7438 

_..; ".7438 

7438 

7438 

7438 

7438 

214 7438.9580 

217 7438 

219 7438 

225 7441 

230 7438 

231 7438 

232 7438,8450 

236 7438 

237 7443 

239 7438 

242 7438 


249 7438 

250 7438 

252 7441,8450 

253 7438 

923 6355 

936 i 6355 

970 6355 

1804 5230 

1827 .5230 

1835 5230 

1852..... 5230 

Proposed  Rules: 

2 5774 

31 5774 

52.....^ 5778 

228 7490 

232 .'. .-...9627 

252 7491.9627 

532 8486 

538 8486 

552 8486 


49  CFR 


.8580 

.8580- 

.6359 

.9798 

.8725 

.7444 

.6063 

.6083 


390 

396 

571 

661 

1011 

1540 

1570 

1572 

Proposed  Rules: 

173 6689 

192 6385 

571 5863.  7100,  7747 

661 9801 

1180 6695 

50  CFR 

17 8088.9116 

100 7276.  7298.  7703 

222 8456 

223 7080.8456 

224 8456 

622 ...6360 

648 6088.9580 

679 5585,  6833.  7323,  7448. 

7719,  8153,  8154,  8726 
Proposed  Rules: 

17 6863,8487,8730 

20 6697 

21 .....6697 

92 :...". 6697 

100 7294,7734 

300 6103 

600 6863,  7492,  8487,  8871, 

8872,  9044,  9628,  9629 

648 7749,  7965,  8731 

679 6386.  6865.  7750,  9630 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  28, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricuftural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  published  1-29-03 
CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Administrative  investigations; 
transcripts  of  witness 
testimony;  published  1-29-03 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patents: 
Invention  promoters; 
complaints;  published  2- 
28-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Florida;  putilished  2-28-03 
Kentucky;  published  12-30- 
02 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Immigration  and 
Naturalization  Service; 
transfer  to  HomelarKJ 
Security  Department; 
reorganization  of 
regulations;  published  2- 
28-03 
TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program;  published  2-28-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peaches,  plums,  and 

nectarines;  grade  standards; 

comments  due  by  3-7-03; 

published  1-31-03  [FR  03- 

02250] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 

and  resource  management 


planning;  comments  due  by 
3-6-03;  published  12-6-02 
[FR  02-30683] 

COMMERCE  DEPARTMENT 

National  Institute  of 
Standards  and  Technology 

National  Construction  Safety 
Team  Act;  implementation; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02084] 
DEFENSE  DEPARTMENT 
Federal  Acquisitk>n  Regulation 
(FAR): 

Section  508  mk:ro-purchase 
exceptk)n  sunset 
provision;  comments  due 
by  3-3-03;  published  12- 
31-02  (FR  02-32743) 

DEFENSE  DEPARTMENT 
Englrteers  Corps 

Water  pollutk>n  control: 
Clean  Water  Ad- 
Waters  of  United  States; 
definitkxi;  comments 
due  by  3-3-03; 
published  1-15-03  (FR 
03-00960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoptkxi,  and 
submittal —     ' 
Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  routine 
maintenance,  repair, 
and  replacement; 
comments  due  by  3-3- 
03;  published  12-31-02 
[FR  02-31900) 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas 

Missouri  and  IHinois; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
01773) 
Air  quality  implementation 
plans:  approval  and 
promulgatkin;  various 
States: 

California;  comments  due  by 
3-3-03;  published  1-31-03 
(FR  03-02174] 
District  of  Columbia, 
Maryland,  and  Virginia; 
comments  due  by  3-5-03; 
published  2-3-03  [FR  03- 
02333] 
Maryland;  comments  due  by 
3-5-03;  published  2-3-03 
(FR  03-02433) 
Missouri;  comments  due  by 
3-3-03;  published  1-30-03 
[FR  03-01772) 


Pestk:ides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrKxlities: 
Lambda -cyhatothrin; 
comments  due  t)y  3-4-03; 
published  1-3-03  (FR  03- 
00006) 
S-metolachk>r;  comments 
due  by  3-4-03;  published 
1-3-03  [FR  03-00005] 
Radiation  protection  programs: 
Transurank:  radk>active 
waste  for  disposal  at 
Waste  Isolation  Pitot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonrw  Natk>nal 
Laboratory-East  Site, 
NM;  comments  due  by 
3-3-03;  published  1-31- 
03  (FR  03-02343) 
Water  pollutk)n  control: 
Clean  Water  Act — 
Waters  of  United  States; 
definitkm;  comments 
due  by  3-3-03; 
published  1-15-03  (FR 
03-00960) 

FARM  CREDIT 
ADMINISTRATION 

Fann  credit  system: 
Borrower  rights;  effective 
interest  rates  and  related 
loan  informatkxi; 
disclosure;  comments  due 
by  3-6-03;  published  2-4- 
03  (FR  03-02401) 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Natk>nal  Flood  Insurance 
Program: 
Increased  coverage  rates; 

comments  due  by  3-5-03; 

published  2-3-03  (FR  03- 

02453] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkm 

(FAR): 

Section  508  mkiro-purchase 
exception  sunset 
proviskxi;  comments  due 
by  3-3-03;  published  12- 
31-02  (FR  02-32743) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medk:are: 
Physician  fee  schedule 

(2003  CY);  payment 

policies  and  relative  value 

unit  adjustments; 

comments  due  by  3-3-03; 

published  12-31-02  (FR 

02-32503) 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Grants: 


Faith-based  organizatkjns; 
equal  treatment  with  other 
partk:ipants  in  HUD 
programs;  comments  due 
by  3-7-03;  published  1-6- 
03  [FR  03-00133] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  3-3-03; 
published  1-31-03  [FR  03- 
02251] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  terms  determination; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02081] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulatton 
(FAR): 

Section  508  micro-purchase 
exception  sunset 
provisk>n;  comments  due 
by  3-3-03;  published  12- 
31-02  (FR  02-32743) 

PEACE  CORPS 

Standards  of  conduct; 
comments  due  by  3-7-03; 
published  2-5-03  (FR  03- 
02703] 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
Outside-country  periodrcals 
co-palletization  and  drop- 
ship  classifk^tkxi; 
experimental  testing; 
comments  due  by  3-3-03; 
published  1-30-03  (FR  03- 
02198] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program; 
comments  due  by  3-6-03; 
published  2-3-03  [FR  03- 
02399) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certifKatkxi  and 
operations: 
Transport  category 
airplanes — 
Passenger  ar>d  flight 
attendant  seats; 
improved 
crashworthiness; 
comments  due  by  3-3- 
03;  published  12-3-02 
(FR  02-30695) 
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Airworthiness  directives: 

Boeing;  comments  due  by 
3-3-03;  published  1-2-03 
[FR  02-32884] 

Bonrtbardier,  comments  due 
by  3-3-03;  published  1-30- 
03  (FR  03-02098) 

Dassault;  comntents  due  by 
3-3-03;  published  1-30-03 
[FR  03-02148) 

Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBFIAER);  comments  , 
due  by  3-3-03;  published 
1-30-03  (FR  03-02096) 

Eurocopter  France; 
comments  due  by  3-3-03; 
published  12-31-02  (FR 
02-32889) 

Hartzell  Propeller,  Itk.; 
comments  due  by  3-3-03; 
published  1-2-03  (FR  02- 
33074) 


Fiaytheon;  comments  due  by 
3-3-03;  published  1-27-03 
[FR  03-01678) 
Rolls-Ftoyce  Ltd.;  comments 
due  by  3-3-03;  putHished 
1-2-03  (FR  02-32888) 
Aifwortfiiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplanes; 
.     comments  due  by  3-5- 
03;  published  2-3-03 
[FR  03-02422) 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  ttie  current 
session  of  Congress  whk*i 
have  become  Federal  laws.  It 
may  be  used  in  conjuration 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-741- 


6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.Mml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Docurrients, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)  The 
text  will  also  be  made 
available  on  the  Internet  from 
Gf*0  Access  at  htp:// 
www.  access.gpo.gov/rtara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  141/P.L.  ioa-8 

To  improve  the  cateuiatkjn  of 
the  Federal  subsidy  rate  with 
respect  to  certain  small 
t>usiness  loans,  and  for  other 


purposes.  (Feb.  25,  2003;  117 
Stat.  555) 

Last  List  February  24,  2003 


Pul>nc  Lawfs  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  man 
notifk:atk>n  service  of  newly 
enacted  put>lk:  laws.  To 
subscribe,  go  to  http:// 
listseiv.gsa.gov/archives/ 
puUaws-l.html 

Note:  This  servk^e  is  strictly 
for  E-mail  rwtifrcation  of  r»ew 
laws.  The  text  of  laws  is  not 
available  through  this  servk%. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


\ 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Goverament,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  PubUcations  Order  Form 


njajCATUMS  •  PtnoocMS  •  afcncMC  procucts 


Order  PfooMiing  Cod* 

•7917 


Charg*  your  onl»r. 

IfEaayl 

To  fax  your  orders  (2«2)  512-2250 

Phone  your  orders  (2t2)  512-1800 


I    I  YES,  please  send  me copies  of  The  United  States  Government  Manual  2002/2003, 

S/N  069--00O-O0145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Ciioose  Method  of  Payment: 

I I  Cbecic  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account         I    I    I     I    I     I    I    l-fl 
CI  VISA      n  MasteiCard  Account 
I    I    I    I    I    I    I    I    I    I    I    I    I    I    I   .1    I    I    I    I    I 

Thank  you  for 
your  order! 


Company  or  penonal  name 


(Please  type  or  print) 


Additioaal  addreu/aitention  line 


Street  address 


City,  Slate.  ZIP  code 


I 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Authorizing  signature 


9Ka 


Purchase  order  number  (optional) 


YES    NO 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


^r*Jt/  /?    V^V 


lXrtUA*AM  ^r^AMidk-^A^ 


Public  Papers 
of  the 
Presidents 
of  ttie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) '. $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n)  \ $62.00 

1995 

(Book  I). $60.00 

1995 

(Book  U) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  1) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n)  . .      $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  II) • $76.00 

2000-2001 

(Book  I)  .-. $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  $76.00 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Adiiinislratian 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh.  PA  (««  ««) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


MnnH.iy.  kiniHiry  1.1.  1*17 
Xtiliiiiif  Xi — Nuiiil*!r  i 

VKIf  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Od«r  PrcKeumg  Code 

*  5420 


Charge  your  order.    ^ 
It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I    I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

ED  $i5l.(K)  First  Class  Mail         [U  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%.  • 


Company  or  perMinul  name 


(P1ea.se  type  or  print) 


AtJditiunal  uddress/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


I     I  VISA       LJ  MasterCard  Account 


Street  address 


CUy.  State.  ZIP  code 


Daytime  phone  including  area  code 


IE 

(Credit  card  expiration  date)                   ..rt..-^  nrti^rf 

Purchase  order  number  (optional) 

May  we  make  your  name/addnss  available  to  other  mailns? 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents    .    . 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


M» 


Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  stibscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Re^ilations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Faderal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutiiects  are  carried 
as  cioss-r^erences. 
$30  per  year. 


A  finding  aid  is  included  in  aac/i  publication  which  lists 
Federal  Register  page  numbers  with  me  date  of  pubBcation 
in  the  Federal  Register. 
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I    I  YES,  enter  die  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  AITected),  (LCS)  for  $35  per  year. 
-  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

nwne  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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(Please  type  or  print) 
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Authorizing  Signature 
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prices  down,  the  Govemmcnl  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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A  renewal  notice  will  be 
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before  Uic  shown  date. 
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;  JOHN  SMITH 
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:  FORESTVILLE   MD   20704 
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To  be  sure  that  your  service?  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  witfi  the  proper  remittance.  Your  service 
will  be  reinstated. 

,  Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
'  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SENfD  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 
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Federal  Register  subscription,  the  LSA 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


Odw  Procatting  Codt: 

*6216 


Ch»g0  your  ordtr. 
If  Eatyl'L 
To  fax  your  onlers  (202)  512-2250 
Phone  your  orders  (202)  512-1800 
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Agency  for  International  Development 

PROPOSED  RULES 

Ocean  freight  claims  administrative  appeal  process,  9944- 
9947 

Agricultural  IMarlceting  Service 

PROPOSED  RULES 

Cherries  (tart)  grown  in — 
Michigan  et  al.,  9944 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Utilities  Service 

Alcolioi  and  Tobacco  Tax  and  Trade  Bureau 

RULES 

Alcoholic  beverages: 

Labeling  and  advertising;  health  claims  and  other  health- 
related  statements,  10075-10106 

Animal  and  Plant  Health  Inspection  Service 

RULES 
■  Plant-related  quarantine,  foreign: 

Unshu  oranges  from  Honshu  Island,  Japan,  9851-9854 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Advanced  Technology  histitute,  10033-10034 

Portland  Cement  Association,  10034 

Centers  for  Disease  Control  and  Prevention  .>^ 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Violent  Death  Reporting  System,  10020-10024 

Coast  Guard 

RULES 

Drawbridge  operations: 
New  York,  9890-9892 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  tlie  implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
African  Growrth  and  Opportunity  Act;  short  supply 
requests —  • 

Lastol  elastic  yam,  9997-9998 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Ocean  freight  claims  administrative  appeal  process,  9944- 
9947 
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Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10069-10070 

Defense  Department 

See  Navy  Department 

Employee  Benefits  Security  Administration 

NOTICES 

Employee  benefit  plans;  individual  exemptions: 

Deutsche  Bank  AG,  10035-10047 

Reagent  Chemical  &  Research,  Inc.,  10047-10048 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hydrogen  production  and  delivery  research,  9999 
Inventions  and  Innovation  Program,  9999-10000 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  9892-9895 
NOTICES  ^  . 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  10009-10011 
Meetings: 
Children's  Health  Protection  Advisory  Committee, 
10011-10012 
Reports  and  guidance  documents;  availability,  etc.: 
Carcinogen  risk  assessment  and  cancer  susceptibility 
assessment  from  early-life  exposure  to  carcinogens, 
10012-10015 

Executh^e  Office  of  tfie  President 

See  Trade  Representative,  Office  of  United  States 

Export-Import  Banic 

NOTICES 

India;  pure  terephlhalic  acid;  goods  anS  services  sent  on 
behalf  of  U.S.  exporters;  finance  application,  10015 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Learjet  Model  24,  24A,  24B,  24B-A,  24C.  24D.  24D-A, 
24E,  24F,  24F-A,  25,  25A,  25B.  25C,  25D,  and  25F 
airplanes,  9854-9856 
PROPOSED  RULES 

Air  traffic  operating  and  flight  rules,  etc.: 
^Enhanced  flight  vision  systems        •"^>5.^ 
Correction,  10073  ~>^ 

Airworthiness  directives:  -^      . 

Boeing.  9947-9950,  9951-9953 
Dassault,  9954-9955 
McDonnell  Douglas,  9950-9951 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Personal  radio  services — 
Gamin  International,  Inc.;  Family  Radio  Service  units 
transmitting  global  positioning  system  location 
information,  etc.,  for  brief  text  messages,  9900- 
9902 
NOTICES 

Agency  information  collection  activities;  proposals,  , 

submissions,  and  approvals,  10015-10018 

Federal  Deposit  Insurance  Corporation  * 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10069-10070 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 

Crisis  Counseling  Regular  Program,  9899-9900 
Flood  insurance;  communities  eligible  for  sale:, 

Various  States,  9897-9899 
Flood  insurance  program: 

Standard  flood  insurance  policy;  liability  limit  increase, 
9895-9897 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Pite-Disaster  Mitigation  Program,  10018-10020 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Critical  energy  infrastructure  information;  public 
availability  restrictions,  9857-9873 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

TRANSLink  Development  Co.,  LLC.  et  al.,  10007-10008 
Practice  and  procedure: 

Off-the-record  communications,  10008-10009 
Applications,  hearings,  determinations,  etc.: 

High  Island  Offshore  System,  L.L.C.,  10000-10001 

Iroquois  Gas  Transmission  System,  L.P.,  10001 

Mission  Groups;  public  utility  subsidiaries,  10001 
y      Natural  Gas  Pipeline  Co.  of  America,  10001-10003 

Questar  Pipeline  Co.,  10003 

Tennessee  Gas  Pipeline  Co.,  10003-10004  . 

Westar  Energy.  Inc.,  10004-10007 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  10063 
Environmental  statements;  notice  of  intent: 
Missoula  County.  MT,  10063-10064 

Federal  Railroad  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  02-1 0&-1] 

Unshu  Oranges  From  Honshu  Island, 
Japan 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
citrus  fruit  to  allow  Unshu  oranges 
grown  on  Honshu  Island,  Japan,  to  be 
imported  without  fumigation  if  the 
distribution  of  the  fruit  within  the 
United  States  is  limited  to  non-citrus- 
producing  States.  We  will  continue  to 
require  fumigation  if  the  fruit  is 
distributed  to  citrus-producing  Statesf 
This  action  is  warranted  to  relieve  a 
restriction  that  is  not  needed  to  mitigate 
pest  risk. 

DATES:  This  interim  rule  is  effective 
March  3,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
May  2,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-108-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-108-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  youi  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-108-1"  on  the  subject  line. 


.  You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html.  . 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeanne  VanDersal,  Import  .Specialist, 
Phytosanitary  Issues  Management,  PPQ, 
APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1231;  (301)  734- 
6799. 
SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker  is  a  disease  that  affects 
citrus  and  is  caused  by  the  infectious 
bacterium  Xanthomonas  campestris  pv. 
citri  (Hasse)  Dye.  The  strain  of  citrus 
canker  that  occurs  in  Japan  infects  the 
twigs,  leaves,  and  fruit  of  a  wide 
spectrum  of  citrus  species. 

Currently,  the  regulations  in  7  CFR 
319.28  (referred  to  below  as  the 
regulations)  prohibit  the  importation  of 
citrus  from  designated  areas,  with 
certain  exceptions.  One  exception  is  for 
Unshu  oranges  (Citrus  reticulata  Blanco 
var.  unshu,  also  known  as  Satsuma 
mandarin)  grown  in  citrus  canker-free 
areas  in  Japan  or  on  Cheju  Island, 
Republic  of  Korea.  After  meeting  certain 
growing,  packing,  and  inspection 
requirements,  Unshu  oranges  from  these 
areas  of  Japan  and  the  Republic  of  Korea 
may  be  imported  into  approved  areas  of 
the  United  States.  Also,  under  the 
regulations  in  7  CFR  301.11,  the  Unshu 
oranges  may  not  be  moved  interstate 
from  an  approved  area  into  or  through 
any  State,  territory,  or  possession  where 
importation  is  prohibited  under  part 
319. 

Unshu  oranges  from  Kyushu  Island, 
Japan,  and  Cheju  Island,  Republic  of 
Korea,  may  be  imported  into  any  area  of 
the  United  States  except  American 
Samoa,  Arizona,  California,  Florida, 
Hawaii,  Louisiana,  the  Northern 


Mariana  Islands,  Puerto  Rico,  Texas, 
and  the  U.S.  Virgin  Islands.  The 
importation  of  Unshu  oranges  from 
Honshu  Island,  Japan,  had  been 
similarly  restricted,  but  in  a  final  rule  • 
published  in  the  Federal  Register  on 
February  1,  2002  (67  FR  4873-4877, 
Docket  No.  99-099-2),  we  amended  the 
regulations  to  provide  for  the 
importation  of  Unshu  oranges  from 
Honshu  Island,  Japan,  into  the  citrus- 
producing  States  of  Arizona,  California, 
Florida,  Hawaii,  Louisiana,  and  Texas 
arid  required  those  oranges  be  fumigated 
with  methyl  bromide  after  harvest  and 
prior  to  exportation  to  the  United  States. 
As  a  result  of  that  final  rule,  Unshu 
oranges  from  Honshu  Island,  Japan,  may 
be  imported  into  any  area  of  the  United 
States  except  American  Samoa,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 

The  fumigation  requirement  was  to 
ensure  that  Unshu  oranges  moved  into 
citrus-producing  areas  of  the  United 
States  would  not  introduce  mealybugs, 
mites,  and  scale  insects  that  could 
become  established  in  climates  where 
citrus  is  grown. 

In  the  proposed  rule  (66  FR  19892- 
19898,  Docket  No.  99-099-1,  published 
April  18,  2001)  that  preceded  the 
February  2002  final  rule,  we 
acknowledged  that  these  peSts,  if 
introduced  into  non-citrus-producing 
areas,  would  likely  not  survive  due  to 
the  effects  of  climate  and  lack  of  host 
material.  We  applied  the  fumigation 
requirement  to  all  shipments  of  Unshu 
oranges  from  Honshu  Island  so  that 
there  would  be  no  restrictions  on  the 
distribution  of  the  fruit  within  those 
areas  of  the  United  States  where  its 
importation  is  authorized. 

We  were  unaware,  however,  of  the 
potential  economic  consequences  of  this 
action  for  producers  of  Unshu  oranges 
on  Honshu  Island  who  had,  prior  to  the 
February  2002  final  rule,  been  able  to 
ship  the  Unshu  oranges  to  non-citrus- 
producing  areas  of  the  United  States 
without  the  mandatory  fumigation.  The 
government  of  Japan  has  informed  us 
that  the  fumigation  requirement  has 
seriously  curtailed  this  market,  creating 
an  economic  hardship  for  Japanese 
growers  and  exporters. 

Because  fumigation  is  not  a  necessar>' 
pest  risk  mitigation  nieasure  if  the 
Unshu  oranges  are  not  distributed  in 
citrus-producing  areas  of  the  United 
States,  this  interim  rule  removes  the 
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fumigation  requirement  for  Unshu 
oranges  from  Honshu  Island  that  will  be 
distributed  only  in  non-citrus-producing 
areas  of  the  United  States.  To  effect  this 
change,  we  have  amended  §  319.28(b)(5) 
to  specify  that  fumigation  is  required 
only  for  Unshu  oranges  from  Honshu 
Island.  lapan,  that  are  to  be  imported 
into  Arizona,  California,  Florida, 
Hawaii,  Louisiana,  or  Texas.  In 
addition,  we  have  revised  §  319.28(b)(7) 
to  specify  the  different  importation 
restrictions  that  apply  to  fumigated  and 
unfumigated  fruit  produced  on  Honshu 
Island.  This  latter  change  will  also  serve 
to  support  the  box  marking  provisions 
of  §  319.28(b){6)(i).  which  require  the 
individual  boxes  in  which  the  oranges 
are  shipped  to  be  stamped  or  printed 
with  a  statement  specifying  the  States 
into  which  the  Unshu  oranges  may  be 
imported  and  from  which  they  are 
prohibited  removal. 

Miscellaneous 

In  order  to  distinguish  between  Citrus 
reticulata  Blanco  varieties  unshu  and 
satsuma,  we  are  removing  the  reference 
to  Unshu  oranges  as  also  being  known 
as  Satsumas.  Instead,  we  will  refer  to 
Unshu  oranges  as  also  being  known  as 
Satsuma  mandarins.  This  distinction  is 
important  because  the  Unshu  orange  or 
Satsuma  mandarin  {Citrus  reticulata 
Blanco  var.  unshu)  is  the  variety 
imported  from  Japan.  This  variety  is  not 
grown  commercially  in  the  United 
States:  however,  another  variety,  the 
Satsuma  (Citrus  reticulata  Blanco  var. 
satsuma)  is  grown  conunercially  in 
California. 

Immediate  Action 

This  rule  relieves  a  restriction  that  is 
not  necessary  to  mitigate  pest  risk. 
Immediate  action  is  warranted  to 
alleviate  the  negative  economic  effects 
that  Japanese  growers  and  exporters  face 
as  a  result  of  our  requirement  to 
fi^migate  Unshu  oranges  fttjm  Honshu 
Island  that  are  shipped  to  non-citrus- 
producing  areas  of  the  United  States. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  signihcant  for 
the  purposes  of  Executive  Ordej  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  regulations 
governing  the  importation  of  citrus  fruit 
to  allow  Unshu  oranges  grown  on 
Honshu  Island,  Japan,  to  be  imported 
without  fumigation  if  the  distribution  of 
the  fruit  within  the  United  States  is 
limited  to  non-citrus-producing  States. 
We  will  continue  to  require  fumigation 
if  the  fruit  is  distributed  to  citrus- 
producing  States.  This  action  is 
warranted  to  relieve  a  restriction  that  is 
not  needed  to  mitigate  pest  risk. 

Our  economic  analysis  for  the 
changes  in  this  document  is  set  forth 
below.  M  provides  an  analysis  of  the 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act. 

Unshu  oranges  are  a  variety  of 
mandarin  orange  currently  allowed  to 
be  imported  to  the  United  States  from 
Honshu  Island,  Japan,  as  long  as  they 
are  fumigated  with  methyl  bromide  after 
harvest  and  before  exportation.  As  a 
consequence  of  this  interim  rule,  only 
Unshu  oranges  from  Honshu  Island  that 
are  destined  for  citrus-producing  States 
will  still  require  fumigation.  Shipments 
of  Unshu  oranges  from  Honshu  Island 
that  are  imported  into  non-citrus- 
producing  States  will  not  require  methyl 
bromide  fumigation,  and  the 
phytosanitary  requirements  will 
essentially  revert  to  those  that  were  in 
place  before  January  28,  2002. 

Unshu  oranges  are  a  specialty  fruit 
associated  with  the  Christmas  holiday 
season.  They  have  a  limited  area  of 
distribution  in  the  United  States  and  are 
significantly  higher  priced  than 
domestically  grown  mandarin  varieties 
that  are  similarly  loose-skinned  and 
seedless.  The  analysis  focuses  on  these 
characteristics  in  describing  the 
expected  economic  effects  of  this 
interim  rule  on  small  entities. 

Unshu  oranges  from  Japan  are 
imported  into  the  United  States.during 
a  1-month  period,  from  about 
Thanksgiving  imtil  the  latter  part  of 
December. '  The  fruit  is  purchased  as  a 
Christmas  season  specialty,  and  serves  a 
traditional  gift-giving  role  among  Asian 
ethnic  groups  in  particular,  although 


demand  is  broadening  to  include  all 
segments  of  the  population. 

In  addition  to  a  relatively  short  period 
of  importation,  the  U.S.  market  for 
Unshu  oranges  is  geographically 
limited.  An  estimated  70  percent  of 
Unshu  orange  imports  from  Japan  are 
sold  in  Alaska,  and  the  remaining  30 
percent*  are  sold  in  the  northwestern 
United  States. 

The  niche  market  for  Unshu  oranges 
in  the  United  States  is  all  the  more 
apparent  when  the  quantity  imported  is 
compared  to  Canadian  import  levels. 
Whereas  8  to  10  containers  of  Unshu 
oranges  from  Japan  may  be  imported  in 
1  season  by  the  United  States,  as  many 
as  300  containers  are  shipped  per 
season  to  Canada,  with  sales  beginning 
at  least  a  month  earlier  than  in  the 
United  States. 

One  type  of  citrus  grown 
commercially  in  California  that  is 
somewhat  similar  to  the  Unshu  orange 
is  the  Satsuma.  The  wholesale  price  of 
Satsumas  is  less  than  50  cents  per 
pound.2  The  wholesale  import  price  of 
Unshu  oranges  ranges  between  $0.80 
and  $1  per  pound. ^  This  price 
difference  is  another  indication  of  the 
distinct  market  for  Unshu  oranges  in  the 
United  States,  ft  is  unlikely  that  they 
would  substitute  for  domestically  grown 
mandarins,  particularly  given  their 
current  geographical  distribution.  . 

Even  if  there  were  greater  likelihood 
of  substitutability,  the  quantity  of 
Unshu  oranges  imported  is  too  small  to 
significantly  affect  U.S.  demand  for 
domestically  grown  mandarins.  Table  1 
shows  imports  of  Unshu  oranges  from 
Japan  and  South  Korea,  1998-2001. 
There  was  a  significant  increase  in  2001 
over  2000,  due  to  imports  from  Korea 
increasing  eleven-fold.  Over  the  4-year 
period,  Japan's  exports  to  the  United 
States  averaged  about  282  metric  tons. 
When  the  total  quantity  of  imports  for 
2001  (3,087  metric  tons)  is  compared  to 
total  U.S.  tangerine  production  for  the 
2001-2002  season  (419,000  metric  tons), 
Unshu  orange  imports  represent  less 
than  1  percent  of  domestic  tangerine 
production.* 


Table  1.— Unshu  Orange  Imports  (in  kilograms)  From  Japan  and  South  Korea,  1998-2001 


■  Information  on  Unshu  orange  imports  from 
lapan  into  the  United  States  and  Canada  provided 
by  Rob  lohns  and  lerry  Kraft  of  David  Oppenheimer 
Ltd  &  Associates,  the  sole  North  American  importer 
of  Unshu  oranges  from  japan. 


'  Nearly  all  commercial  production  takes  place  in 
Fresno.  Kern,  and  Tulare  Counties.  CA.  Of  these, 
only  Fresno  County  has  maintained  information 
specinc  to  Satsuma:  In  1999.  there  were  650  acres, 
yields  averaged  4.94  tons  of  fresh  fruit  per  acre,  and 
the  price  was  about  SI  .000  per  ton  (Bruce  Clayton, 
Office  of  the  Fresno  County  Agricultural 
Commissioner). 

^  S18  to  S22  per  22-pound  box.  Jerry  Kraft, 
personal  communication. 

••  NASS.  "Citrus  Fruits,  2002  Summary."  p.  4. 
NASS  data  aggregate  mandarin  citrus  under  the 
heading  "tangerine."  Tangerine  and  mandarin  both 
refer  to  Citrus  reticulata  varieties.  If  in  fact  the 
significant  increase  in  imports  from  South  Korea  in 
2001  was  recorded  in  error,  then  Unshu  orange 


Year 


2001  -■ V 

2000  •• • 

1999  ■ 

1998  : • 

Source:  APHIS  port  of  entry  data. 

Note:  Product  designation  varies  by  port,  and  therefore  the  annual  totals  may  be  subject  to  enor. 


Japan 


South  Korea 


Total 


247,681 
100,830 
388,918 
392,289 


2,839.200 

255,120 

403,050 

None 


3.086.881 
355,950 
791,968 
392.289 


There  were  no  Unshu  oranges 
imported  into  the  United  States  from 
Japan  for  the  2002  season.  The  reason 
given  by  the  importing  firm  is  that  there 
is  a  high  risk  that  much  of  the  fruit 
would  not  be  marketable  because  of  the 
effects  of  methyl  bromide  fumigation  on 
quality.  This  interim  rule,  by  rescinding 
the  methyl  bromide  fumigation 
requirement  for  Unshu  oranges 
imported  from  Honshu  Island  into  non- 
citrus-producing  States,  will  remove 
this  marketing  risk.  Imports  should  then 
resume  at  a  level  comparable  to  that  of 
recent  years.  The  fumigation 
requirement  will  remain  for  imports 
into  citrus-producing  States.  There  is  no 
history  of  such  imports,  and  given  the 
possible  ill  effects  of  fumigation  on  the 
quality  of  the  firiit,  near  term  sales  to 
citrus-producing  States  would  appear 
unlikely. 

The  entities  affected  by  this  rule  will 
be  U.S.  retailers  who  sell  Unshu  oranges 
from  Japan.  Supermarkets  and  other 
grocery  stores  are  considered  small 
entities  by  the  Small  Business 
Administration  if  they  have  annual 
receipts  of  $23  million  or  less,  and 
establishments  primarily  engaged  in 
retailing  fresh  fruits  and  vegetables  are 
considered  small  if  their  annual  receipts 
are  $6  million  or  less.^  Most  retailers 
that  are  expected  to  be  affected  by  this 
rule  are  small  entities.  However,  given 
the  brief  import  period  for  this  fruit  and 
its  geographically  limited  distribution, 
the  number  of  retail  establishments  that 
may  be  affected  is  not  expected  to  be 
*  substantial.  Stores  that  do  sell  Unshu 
oranges  will  benefit  from  not  having  to 
rely  solely  on  imports  from  South 
Korea.  However,  the  benefit  should  be  . 
relatively  small  given  that  South  Korea 
is  the  dominant  supplier.  In  2001,  92 
percent  of  Unshu  orange  imports  were 
supplied  by  South  Korea  and  8  percent 
by  Japan.** 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  allows  Unshu  oranges  to  be 
imported  into  non-citrus-producing 
areas  of  the  United  States  from  Honshu 
Island,  Japan,  without  fumigation.  State 
and  local  laws  and  regulations  regarding 
Unshu  oranges  imported  under  thisrule 
will  be  preempted  while  the  fruit  is  in 
foreign  commerce.  Fresh  fiiiits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  ■ 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Logs,  Nursery  stock.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  4.S0,  7711-7714.  7718. 
7731,  7732,  7751-7754,  and  7760:  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3. 

2.  to  §  319.28,  paragraph  (b)  is 
amended  as  follows: 


a.  In  the  introductory  text,  by  adding 
the  word  "mandarin"  after  the  word 
"Satsuma". 

b.  By  revising  paragraphs  (b)(5)  and 
(b)(7)  to  read  as  set  forth  below: 

§319.28    Notice  of  quarantine. 

***** 

(b)*  *  * 

(5)  To  be  eligible  for  importation  into 
Arizona,  California,  Florida,  Hawaii, 
Louisiana,  or  Texas,  each  shipment  of 
oranges  grown  on  Honshu  Island,  Japan, 
must  be  fumigated  with  methyl  bromide 
after  harvest  and  prior  to  exportation  to 
the  United  States.  Fumigation  must  be 
at  the  rate  of  3  lbs./l,000  cu.  ft.  for  2 
hours  at  59  °F  or  above  at  normal 
atmospheric  pressure  (chamber  only) 
with  a  load  factor  of  32  percent  or 
below.  Fumigation  will  not  be  required 
for  shipments  of  oranges  grown  on 
Honshu  Island,  Japan,  that  are  to  be 
imported  into  States  other  than  Arizona, 
California,  Florida,  Hawaii,  Louisiana, 
or  Texas. 
*        *     .    *        *        * 

(7)  The  Unshu  oranges  may  be 
imported  into  the  United  States  only 
through  a  port  of  entry  listed  in 
§  319.37-14  that  is  located  in  aq  area  of 
the  United  States  into  which  their 
importation  is  authorized.  The 
following  importation  restrictions 
apply: 

(i)  Unshu  oranges  from  Honshu 
Island,  Japan,  that  have  been  fumigated 
in  accordance  with  paragraph  fb)(5)  of 
this  section  may  be  imported  into  any 
area  of  the  United  States  except 
American  Samoa,  the  Northern  Mariana 
Islands.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands. 

(ii)  Unshu  oranges  from  Honshu 
Island,  Japan,  that  have  not  been 
fumigated  in  accordance  with  paragraph 
(b)(5)  of  this  section;  Unshu  orangfes 
fit)m  Kyushu  Island,  Japan  (Prefectures 
of  Fukuoka,  Kumknmoto.  Nagasaki. %nd 
Saga  only);  and  Unshu  oranges  from 
Cheju  Island,  Republic  of  Korea,  may  be 
imported  into  any  area  of  the  United 


imports  would  represent  that  much  smaller  a 
percentage  of  domestic  tangerine  production. 

5  North  American  Industrial  Classification  System 
(NAICS)  code  445110.  Supermarkets  and  Other 


Grocery  (except  Convenience)  Stores,  and  NAICS 
code  445230,  Fruit  and  Vegetable  Markets. 

« If  fumigpted  fruit  had  been  imported  in  2002 
under  the  regulations  in  place  for  the  shipping" 
season,  then  a  benefit  of  this  rule  would  be  any 


price  reduction  resulting  from  forgone  fumigation 
expenses.  However,  since  fumigated  Unshu  oranges 
are  not  being  imported,  the  appropriate  comparison 
is  imports  without  fumigation  versus  no  imports. 
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States  except  American  Samoa.  Arizona, 
California,  Florida,  Hawaii,  Louisiana, 
the  Northern  Mariana  Islands,  Puerto 
Rico,  Texas,  and  the  U.S.  Virgin  Islands. 

*        *         »         •        * 

Done  in  Washington.  DC.  this  26th  day  of 
February,  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-4875  Filed  2-28-03;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM240,  Special  Conditions  No. 
25-227-SC] 

Special  Conditions:  Learjet  Model  24, 
24A,  24B,  24B-A,  24C,  24D,  24D-A, 
24E,  24F,  24F-A.  25.  25A,  25B,  25C. 
25D  and  25F  Airplanes;  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  Learjet  Model  24,  24 A.  24B. 
24B-A,  24C,  24D.  24D-A.  24E,  24F, 
24F-A,  25,  25A,  25B,  25C,  25D  and  25F 
airplanes  modified  by  Royal  Air.  Inc. 
These  airplanes,  as  modified,  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  the 
Innovative  Solution^  &  Support  (IS&S) 
Air  Data  Display  Units  (ADDU)  and  Air 
Data  Sensor.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity-radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
spedal  conditions  is  February  21,  2003. 
Comments  must  be  received  on  or 
befort!  April  2,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-llS),  Docket  No. 
NM240,  1601  Lind  Avenue  SW.. 


Ronton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked:   ■ 
Docket  No.  NM240.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA.  Airplane  and  Flight  Crew 
Interface  Branch.  ANM-111.  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

FAA's  Determination  as  to  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance.  However,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  comments, 
data,  or  views.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  special  conditions,  explain  the 
reason  for  any  recommended  change, 
and  include  supporting  data.  We  ask 
that  you  send  us  two  copies  of  wfitten 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 


which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  August  17,  2002,  Royal  Air,  Inc., 
2141  Airport  Road,  Waterford,  Michigan 
48327,  applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Learjet 
Model  24.  24A,  24B.  24B-A.  24C,  24D, 
24D-A,  24E.  24F.  24F-A.  25.  25A.  25B. 
25C.  25D  and  25F  airplanes  approved 
under  Type  Certificate  No.  AlOCE.  The 
Learjet  Model  24/25  series  airplanes  are 
small  transport  category  airplanes 
powered  by  two  turbojet  engines,  with 
maximum  takeoff  weights  of  up  to 
15.000  pounds.  These  airplanes  operate 
with  a  2-pilot  crew  and  can  seat  6  to  8 
passengers.  The  modification 
incorporates  the  installation  of  the 
Innovative  Solutions  &  Support  (IS&S) 
Air  Data  Display  Units  (ADDU)  and  Air 
Data  Sensor.  The  ADDU  digital  air  data 
computing  altimeter  provides  flight 
critical  functions.  These  advanced 
systems  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Amendment  21-69,  effective 
September  16, 1991,  Royal  Air  must 
show  that  the  Learjet  Model  24,  24A, 
24B.  24B-A,  24C.  24D,  24D-A,  24E. 
24F.  24F-A.  25.  25A,  25B.  25C.  25D  and 
25F  airplanes,  as  changed,  continue  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  AlOCE.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
§21.101  aspart  of  Amendment  21-77, 
but  those  changes  do  not  become 
effective  until  June  10.  2003.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  original  type 
certification  basis  for  the  modified 
Learjet  Model  24.  24A.  24B.  24B-A. 
24C.  24D,  24D-A,  24E,  24F,  24F-A.  25, 
25A,  25B,  25C,  25D  and  25F  airplanes 
includes  14  CFR  part  25.  dated  February 
1,  1965,  through  Amendments  25-2  and 
25-4;  and  14  CFR  part  25,  dated 
February  1, 1965,  through  Amendment 
25-18,  except  for  special  conditions  and 
exceptions  noted  in  Type  Certificate 
Data  Sheet  (TCDS)  AlOCE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  24,  24A, 
243,  24B-A,  24C.  24D,  24D-A.  24E. 
24F.  24F-A,  25.  25A.  25B,  25C.  25D  and 
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25F  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  2 1 . 1 6. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Learjet  Model  24,  24A, 
24B,  24B-A,  24C,  24D.  24D-A.  24E. 
24F,  24F-A,  25.  25A.  25B.  25C.  25D  and 
25F  airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirement  of  part  36, 
including  Amendment  36-1 . 

Sp^ial  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38,  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Royal  Air  apply  at  a 
later  date  for  design  change  approval  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  or  similar  novel  or 
unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Learjet  Model  24, 
24A,  24B,  24B-A.  24C,  24D.  24D-A. 
24E,  24F,  24F-A.  25.  25A,  25B,  25C. 
25D  and  25F  airplanes  will  incorporate 
new  Air  Data  Display  Units  (ADDU)  and 
Air  Data  Sensor  that  will  perform 
critical  functions.  These  systems  have 
the  potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane.  The  current 
airworthiness  standards  (14  CFR  part 
25)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  ft'pm  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regidations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Learjet  Model  24,  24A.  24B,  24B- 
A.  24C.  24D,  24I>-A.  24E.  24F,  24F-A, 
25.  25A.  25B.  25C,  25D  and  25F 
airplanes  modified  by  Royal  Air,  Inc. 


These  special  conditions  require  that 
new  avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  fi-om  groimd-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  conunand  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiuthermore.  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  siu^eys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the 
following  table  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Frequency 

Field  strength  (volts 
per  meter) 

Peak         Average 

18  GHz-40  GHz  

600  1            200 

FiekJ  strength  (volts 

Frequency 

per  meter) 

Peak 

Average 

10  kHz-100  kHz ' 

50 

50 

lOOkHz-SOOkHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz  ...... 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8  GHz      

1000 

200 

8  GHz-12  GHz 

3000 

300 

12  GHz-18  GHz  

2000 

200 

The  field  strengths  are  expressed  in  tetms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  ar6 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Learjet 
Model  24,  24A,  24B.  24B-A,  24C,  24D. 
24D-A.  24E.  24F.  24F-A,  25,  25A,  25B, 
25C,  25D  and  25F  airplanes  modified  by  - 
Royal  Air,  Inc.  Shoidd  Royal  Air  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  or  similar  novel  or 
unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21.101(a)(l). 

Conclusion 

This  action  affects  only  certain  design 
features  on  Learjet  Model  24,  24 A,  24B. 
24B-A.  24C,  24D.  24D-A,  24E,  24F, 
24F-A,  25,  25A,  25B,  25C,  25D  and  25F 
airplanes  modified  by  Royal  Air.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportiuiities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 
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Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702. 44704 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Leariet  Model  24, 
24A,  24B,  24B-A,  24C.  24D,  24D-A, 
24E,  24F,  24F-A,  25,  25A,  25B,  25C. 
25D  and  25F  airplanes  modified  by 
Royal  Air.  Inc. 

1 .  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Rehton.  Washington,  on  February 
21.2003. 
All  Bahrami, 

Aclijig  Manager,  Transport  Airplane- 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  0.1-4796  Filed  2-28-03:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  304 

Rules  and  Regulations  Under  the 
Hobby  Protection  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Request  for  public  coounents. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
requests  public  comment  on  the  overall 
costs,  benefits,  and  regulatory  and 
economic  impact  of  its  Rules  and 
Regulations  Under  the  Hobby  Protection 
Act  ("Rule"),  as  part  of  the 
Commission's  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  until  May  2,  2003. 
ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Trade  Commission,  Room,H-159,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  To  encourage  prompt  and 
efficient  review  and  dissemination  of 


the  comments  to  the  public,  all 
comments  also  should  be  submitted,  if 
possible,  in  electronic  form,  on  a  SVa 
inch  computer  disk,  with  ^abel  on  the 
disk  stating  the  na^ie  of  the  commenter 
and  the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format.) 

Alternatively,  the  Commission  will 
accept  papers  and  comments  submitted 
to  the  following  e-mail  address: 
hobbv@ftc.gov,  provided  the  content  of 
any  papers  or  comments  submitted  by  e- 
mail  is  organized  in  sequentially 
numbered  paragraphs.  All  comments 
and  any  electronic  versions  (i.e.. 
computer  disks)  should  be  identified  as 
"16  CFR  Part  304  Comment— Hobby 
Protection  Act  Rule.  The  Commission 
will  make  this  notice  and,  to  the  extent 
possible,  all  papers  and  comments 
received  in  electronic  form  in  response 
to  this  notice  available  to  the  public 
through  the  Internet  at  the  following 
address:  http://www.ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Blickman,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  DC  20580;  (202)  326-3038. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  ^4ovember  29,  1973,  Congress 
issued  the  Hobby  Protection  Act 
("Act"),  15  U.S.C.  2101-2106.  The  Act 
requires  manufacturers  and  importers  of 
"imitation  political  items"  '  to  mark 
"plainly  and  permanently"  such  items 
with  the  "calendar  year"  such  items 
were  manufactured.  15  U.S.C.  2101(a). 
The  Act  also  requires  manufacturers  and 
importers  of  "imitation  numismatic 
items" '  to  mark  "plainly  and 
permanently"  such  items  with  the  word 
/'copy."  15  U.S.C.  2101(b).  The  Act 
further  provides  that  the  Commission  is 


<  An  imitation  political  item  is  "an  item  which 
purports  to  be,  but  in  fact  is  not.  an  original 
political  item,  or  which  is  a  reproduction,  copy,  or 
counterfeit  of  an  original  political  item."  15  U.S.C. 
2106(2).  The  Act  defines  original  political  items  as 
being  any  political  button,  poster,  literature,  sticker 
or  any  advertisement  produced  for  use  in  any 
political  cause.  Id.  at  2106(1).  Political  items  dealers 
sell  items  such  as  presidential,  local  election,  and 
cause-type  buttons,  pins,  posters,  tie  clasps,  cuff 
links,  mugs,  photos,  inauguration  invitations, 
marshal's  badges,  medals,  ribbons  and  the  like. 

''  An  imitation  numismatic  item  is  "an  item 
which  purports  to  be,  but  in  fact  is  not.  an  original 
numismatic  item  or  which  is  a  reproduction,  copy, 
or  counterfeit  of  an  original  numismatic  item.  '  15 
U.S.C.  2106(4).  The  Act  defines  original  numismatic 
items  to  include  coins,  tokens,  paper  money,  and 
commemorative  medals  which  have  been  part  of  a 
coinage  or  issue  used  in  exchange  or  used  to 
commemorate  a  person  or  event.  Id.  at  2106(3). 


to  promulgate  regulations  for 
determining  the  "manner  and  form" 
that  imitation  political  items  and 
imitation  numismatic  items  are  to  be 
permanently  marked  with  the  calendar 
year  of  manufacture  or  the  word  "copy." 
15  U.S.C.  2101(c). 

Pursuant  to  the  Act,  in  1975  the 
Commission  issued  Rules  and 
Regulations  under  the  Hobby  Protection 
Act,  16  CFR  Part  304.  The  Rule  tracks 
the  definitions  of  terms  used  in  the  Act 
and  implements  the  Act's  "plain  and 
permanent"  marking  requirements  by 
establishing  the  sizes  and  dimensions  of 
the  letters  and  numerals  to  be  used,  the 
location  of  the  marking  on  the  item,  and 
how  to  mark  incusable  and 
nonincusable  items. ^  In  1988,  the  Rule 
was  amended  to  provide  additional 
guidance  on  the  minimum  size  of  letters 
for  the  word  "copy"  as  a  proportion  of 
the  diameter  of  coin  reproductions.^  53 
FR  38942  (Oct.  4,  1988). 

n.  Regulatory  Review  Program 

The  Commission  has  determined  to 
review  all  current  Commission  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 
benefits  of  the  Commission's  rules  and 
guides  and  their  regulatory  and 
econbmic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Therefore,  the  Commission  solicits 
comment  on,  among  other  things,  the 
economic  impact  of  its  Rules  and 
Regulations  Under  the  Hobby  Protection 
Act;  possible  conflict  between  the  Rule 
and  state,  local,  or  other  federal  laws; 
and  the  effect  on  the  Rule  of  any 
technological,  economic,  or  other 
industry  changes. 

m.  Request  For  Comment 

The  Commission  solicits  written 
public  comment  on  the  following 
questions: 

(1)  Is  there  a  continuing  need  fpr  the 
Rule  as  currently  promulgated? 

(2)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rule? 

(3)  Has  the  Rule  imposed  costs  on 
purchasers? 


^  Incusable  items  are  those  that  can  be  impressed 
with  a  stamp. 

*  Prior  to  the  amendment,  if  a  coin  were  too  small 
to  comply  with  the  minimum  letter  size 
requirements,  the  manufacturer  or  importer  had  to 
individually  request  from  the  Commission  a 
variance  from  those  requirements.  Because 
imitation  miniature  coins  were  becoming  more 
common,  the  Commission  determined  that  it  was  in 
the  public  interest  to  allow  the  placing  of  the  word 
"copy"  on  miniature  imitation  coins  in  sizes  that 
could  be  reduced  proportionately  with  the  size  of 
the  item. 
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(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers?  How  would 
these  changes  affect  the  costs  the  Rule 
imposes  on  firms  subject  to  its 
requirements?  How  would  these 
changes  affect  the  benefits  to 
purchasers? 

(5)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements?  Has  the  Rule  provided 
benefits  to  such  firms?  If  so,  what 
benefits? 

(6)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firn^s  subject  to  its 
requirements?  How  would  these 
changes  affect  the  benefits  provided  by 
the  Rule? 

(7)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(8)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology,  such  as  e-mail  and  the 
Internet,  or  economic  conditions  had  on 
the  Rule? 

List  of  Subjects  in  16  CFRPart  304 

Hobbies,  Labeling,  Trade  practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  03-4868  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  375  and  388 

[Docket  Nos.  RM02-4-O00,  PL02-1-000; 
Order  No.  630] 

Critical  Energy  Infrastructure 
Information 

FebruaiA'21,2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  final  rule  establishing  a 
procedure  for  gaining  access  to  critical 
energy  infrastructure  information  (CEII) 
that  would  otherwise  not  be  available 
under  the  Freedom  of  Information  Act 
(FOIA).  These  restrictions  and  the  final 
rule  were  necessitated  by  the  terrorist 
acts  committed  on  September  11,  2001. 
and  the  ongoing  terrorism  threat.  The 
final  rule  adopts  a  definition  of  critical 


infrastructure  that  explicitly  covers 
proposed  facilities,  and  does  not 
distinguish  among  projects  or  portions 
of  projects.  The  rule  also  details  which 
location  information  is  excluded  from 
the  definition  of  CEII  and  which  is 
included.  The  rule  addresses  some 
issues  that  are  specific  to  state  agencies, 
and  clarifies  that  energy  market 
consultants  should  be  able  to  get  access 
to  the  CEII  they  need.  Finally,  the  rule 
modifies  the  proposed  CEII  process  and 
delegates  responsibility  to  the  CEII 
Coordinator  to  process  requests  for  CEII 
and  to  determine  what  information 
qualifies  as  CEII. 

The  final  rule  will  affect  the  way  in 
which  companies  submit  some 
information,  and  will  add  a  new  process 
in  addition  to  the  FOIA  for  requesters  to 
use  to  request  information  that  is  not 
already  publicly  available.  These  new 
steps  will  help  keep  sensitive 
infrastructure  information  out  of  fhe 
public  domain,  decreasing  the 
likelihood  that  such  information  could 
be  used  to  plan  or  execute  terrorist . 
attacks, 

EFFECTIVE  DATE:  The  rule  will  become 
effective  April  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  C.  Johnson,  Wilbur  T.  Miller, 
Office  of  the  General  Counsel,  Federal 
Energv  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
(202) 502-6457. 
SUPPLEMENTARY  INFORMATION: 

1.  In  this  final  rule,  the  Federal 
Energy  Regulator}'  Commission 
(Commission)  amends  its  regulations  to 
address  the  appropriate  treatment  of 
critical  energy  infrastructure 
information  (CEII)  in  the  aftermath  of 
the  September  11,  2001,  terrorist  attacks 
on  the  United  States  of  America.  Under 
the  Policy  Statement  issued  in  Docket 
No.  PL02-1-000  on  October  11,  2001 
(Policy  Statement),  the  Commission 
removed  from  easy  public  access  certain 
documents  that  previously  had  been 
public'  In  order  to  accomplish  this  step 
quickly,  staff  identified  categories  of 
document  types  that  were  likely  to 
contain  CEII,  and  those  documents  were 
removed  from  unrestricted  public 
access.  Persons  seeking  removed 
documents  were  directed  to  request  the 
records  using  the  Freedom  of 
Information  Act.^ 

2.  On  January  16,  2002,  the 
Commission  issued  a  Notice  of  Inquiry 
(NOI)  in  RM02^-000  to  determine 
what  changes,  if  any.  should  be  made  to 
its  regulations  to  restrict  unfettered 


general  public  access  to  critical  energy 
infrastructure  information,  but  still 
permit  those  with  a  need  for  the ' 
information  to  obtain  it  in  an  efficient 
manner. '  On  September  5.  2002.  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  and  Revised 
Statement  of  Policy  (NOPR)  in  Docket 
Nos.  RM02-4-000  and  PL02-1-000.* 
The  NOPR  proposed  procedures  for  ' 
submitting  and  requesting  CEII.  and 
proposed  the  creation  of  a  new  position 
of  CEII  Coordinator.  The  final  rule 
adopts  most  of  the  procedures  proposed 
in  the  NOPR  and  creates  the  new 
position. 

3.  The  process  adopted  in  the  final 
rule  offers  a  more  efficient  alternative  to 
handling  requests  for  previously  public 
docimients  than  does  the  FOIA,  which 
the  Policy  Statement  established  as  the 
short-term  method  for  requesting 
previously  public  documents.  The  FOIA 
was  useful  in  the  short  term  where  a 
great  deal  of  information  had  been 
removed  from  public  access,  some  of 
which  the  Commission  ultimately 
ascertained  did  not  actually  contain  ~' 
CEII.  As  discussed  in  the  NOPR. 
however,  the  FOIA  process  is  not  well 
suited  for  handling  CEII  requests."^  The 
FOIA  mandates  disclosure  of  agency 
records  unless  the  record  falls  within 
one  of  several  specifically  enumerated 
exemptions.  Therefore,  in  order  for  CEII 
to  be  protected  from  disclosure,  it  must 
qualify  for  a  FOIA  exemption.  For  this 
reason,  it  is  unlikely  that  requesters  will 
obtain  CEII  through  the  FOIA  process, 
although  they  could  use  the  FOIA  to 
obtain  non-CEII  portions  of  documents. 
In  addition,  under  the  FOIA,  an  agency 
may  not  distinguish  among  requesters 
based  on  their  particular  need  for  the 
information.  Information  given  to  one 
FOIA  requester  must  be  given  to  all 
requesters.  The  agency  also  may  not 
restrict  the  recipient's  use  or 
dissemination  of  the  information.  All 
I  these  factors  make  FOIA  an 
unsatisfactory'  tool  for  the  agency  to  use 
if  it  wishes  to  afford  requesters  with  a 
specific  need  for  information  access  to 
exempt  and  potentially  dangerous 
information.  Therefore,  the  Commission 
is  adding  §  375.313  to  its  regulations  to 
authorize  a  Critical  Energy 
Infrastructure  Information  Coordinator 
to  process  non-FOIA  requests  for  CEII 
and  make  determinations  regarding 
such  requests.'* 


'  See  67  FR  3129  (|an.  23,  2002).  IV  FERC  Stats. 
&  Regs.  1 35,542. 
^  5  U.S.C.  552. 


'Sef  67  FR  3129.  IV  FERC  Slats  &  Regs.  1  35.542, 

*  See  67  FR  57994  (Sept.  13.  2002).  IV  FERC  Stats. 
&  Regs.  1  32.564. 

^  Id.  at  p.  57995. 1  32.564  at^.  34.539. 

<*  Of  course,  the  Commission  emphasizes  that 
requesters  always  retain  the  option  of  seeking 
information  under  the  FOIA. 
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4.  The  NOPR  revised  the  Policy 
Statement  to  restrict  public  access  to 
documents  containing  detailed 
specifications  of  proposed  facilities  as 
Well  as  existing  facilities,  while  at  the 
same  time  determining  that  basic 
location  information  should  not  be 
treated  as  CEIl.^  The  final  rule 
formalizes  these  policies  in  the 
regulations. 

5.  The  Commission  is  issuing  this  rule 
under  the  authority  of  the  Federal 
Power  Act "  and  the  Natural  Gas  Act ''  as 
the  rule  establishes  a  procedure  for 
gaining  access  to  documents  collected 
or  created  pursuant  to  those  acts  that 
would  not  otherwise  be  available  under 
the  Freedom  of  Information  Act,  5 
U.S.C.  552.  Accordingly,  this  order  is 
subject  to  rehearing  under  section 
313(b)  of  tho  Federal  Power  Act.  16 
U.S.C.  8247(b),  and  section  1.9(b)  of  the 
Natural  Gas  Act.  15  U.S.C.  717r(b).  and 
jurisdiction  to  review  the  order  lies  in 
the  United  States  Courts  of  Appeals  as 
provided  in  those  sections. 

I.  Background 

A.  The  Policy  Statement 

6.  The  Septoml>er  11.  2001.  terrorist 
attacks  prompted  the  Commission  to 
issue  a  policy  statement  on  October  11, 
2001,  in  PL02-1-000,  addressing  the 
treatment  of  previously  public 
documents.'"  The  Commission 
announced  there  that  it  woidd  no  longer 
make  available  to  the  public  through  its 
Internet  site,  the  Records  and 
Information  Management  System 
(RIMS),  which  has  been  replaced  by  the 
Federal  Energy  Regulatory  Records 
Information  System  (FERRIS),  or  the 
Public  Reference  Room,  documents 
such  as  oversized  maps  that  detail  the 
specifications  of  energy  facilities 
already  licensed  or  certificated  under 
Part  I  of  the  Federal  Power  Act  "  and 
section  7(c)  of  the  Natural  Gas  Act.,'^ 


'67  KK  57994  Ht  p.  57995.  KERC  Stats,  ft  ReK.<i. 
1;i2.5«4at  p.  34.539. 

«15  U.S.C.  7\7.Plseq. 

"16  U.S.C.  791a.  p».s«; 

i".S«>66  FR  5L'917  ((V:t.  18,  2001).  97  FERC 
^  61,030.  Shortly  after  the  attacks,  the  Commission 
issued  another  policy  statement  in  Docket  No. 
PLOl-ti-OTO,  in  which  it  proviHcH  Ruidancc  to 
regulated  companies  regarding  extraordinary 
expenditures  ne<;essflry  to  safeguard  national  energy 
supplies  S«?  96  FERC:  161. 299  (2001).  The 
Commission  recognized  there  that  electric,  gas.' and 
oil  companies  may  need  to  adopt  new  pnKiedures. 
update  existing  procedures,  and  install  facilities  to 
further  safeguard  their  systems,  and  that  these 
efforts  might  result  in  extraordinary  expenditures. 
The  Commission  assured  these  companies  that  it 
would  give  its  highest  priority  to  processing  any 
filing  made  for  the  re<;overv  of  such  expenditures. 
See.  e.g..  Colonial  Pipeline  Co..  100  FERC  1 61 .035 
(2002)  (approving  Colonial's  security  surciharge 
mechanism). 

"  16  U.S.C.  Tl^a.otseq 

'-15  U.S.C.  717f!c). 


respectively.  Rather,  anyone  requesting 
such  documents  was  directed  to  follow 
the  procedures  set  forth  in  section 
388.108  of  the  Commission's  regulations 
(Requests  for  Commission  records  not 
available  through  the  Public  Reference 
Room  (FOIA  Requests)).'  *  The  Policy 
Statement  also  instructed  staff  to  report 
back  to  the  Commission  within  90  days 
on  the  impact  of  this  newly  announced 
policy  on  the  agency's  business. 

B.  Implementation  of  the  Policy 
Statement 

7.  To  implement  the  policy,  the 
Commission's  staff  first  disabled  RIMS 
access  to  all  oversized  documents, 
which  frequently  contain  detailed 
infrastructure  information,  and  also 
removed  them  from  the  Public  ■ 
Reference  Room.'-*  Staff  next  identified 
and  disabled  or  denied  access  to  other 
categories  of  documents  dealing  with 
licensed  or  exempt  hydropower 
projects,  certificated  natural  gas 
pipelines,  and  electric  transmission 
lines  that  appeared  likely  to  include 
critical  energy  infrastructure 
information.  This  effort,  which  was 
undertaken  as  cautiously  and 
niethodicallv  as  possible,  affected  tens 
of  thousands  of  documents. 

8.  From  the  issuance  of  the  Policy 
Statement  until  mid-January  2003,  the 
Commission  received  212  FOIA  requests 
for  documents  that  were  not  available  to 
the  public  because  of  the  Policy 
Statement.  The  Commission  has 
responded  to  or  otherwise  resolved  all 
of  these  requests.  To  date,  only  two  CEII 
requesters  have  filed  timely 
administrative  appeals  of  the  decisions 
to  withhold  documents,  both  of  which 
involved  requests  for  FERC  Form  No. 
715.  Nothing  is  pending  in  court. 

C.  The  Notice  of  Inquiry 

9.  Three  months  after  the  Commission 
issued  the  Policy  Statement,  it  issued 
the  Notice  of  Inquiry  (NOI).  '■•  The  NOI 
set  forth  the  Commission's  general 
views  on  how  it  intended  to  treat 
previously  public  documents,  and  asked 
specific  questions  on  the  scope  and 
implications  of  maintaining  the 


"18CFR  3B«  lOH  (2002). 

'♦OMB  Watch  has  niisunderstoo<)  what  was 
meant  by  oversized  documents,  stating  "jcjlearly 
file  size  was  used  as  a  criterion  for  removal  of 
information,"  terming  this  a  "blunt  and  clumsy 
approach."  OMB  Watch  at  p.  3.  As  explained  in  the 
Policy  Statement,  the  Commission  removed 
"documents,  such  as  oversized  maps."  "Oversized" 
refers  to  the  size  of , the  page  itself,  not  the  length 
of  the  d(K:ument.  Oversized  documents  generally 
contain  maps  and  detailed  di.igrams.  both  of  which 
were  deemed  likely  to  contain  CEII.  keeping  in 
mind  that  location  information  of  existing  facilities 
was  being  protected  at  that  time. 

•'•  See  67  FR  3129,  IV  FERC  Stats.  &  Regs. 
13S,S42. 


confidentiality  of  certain  previously 
public  documents.  The  NOI  advised 
infrastructure  owners  that  they  could 
seek  confidential  treatment  of  filings  or 
parts  of  filings  that,  in  their  opinion, 
contain  CEII,  following  the  existing 
procedures  in  §388.112  of  the 
Commission's  regulations,"^  and  by 
referencing  Docket  No.  PL02-l-00b  on 
the  first  page  of  the  filing. 
Approximately  50  entities  responded  to 
the  NOI,  with  a  handful  of  commenters 
filing  some  portion  of  their  filing 
nonpublic. 

D.  The  Notice  of  Proposed  Rulemaking 
and  Revised  Policy  Statement 

10.  On  September  5,  2002.  the 
Commission  issued  the  Notice  of 
Proposed  Rulemaking  and  Revised 
Statement  of  Policy  (NOPR)  in  Docket 
Nos.  RM02-4-000  and  PL02-1-000." 
The  NOPR  proposed  to  establish  a  CEII 
Coordinator  with  delegated  authority  to 
process  requests  for  CEII.  and  proposed 
regulations  governing  submission  of 
CEII  and  requests  for  CEII."^  It  also 
revised  the  Policy  Statement  to  extend 
CEII  protection  to  information  regarding 
proposed  facilities  and  eliminate  CEII 
protection  for  information  that  only 
reveals  the  location  of  the  facility.'^  The 
Commission  received  more  than  forty 
comments  in  response  to  the  NOPR.  A 
list  of  commenters  is  attached  as 
Appendix  A. 

II.  Discussion 

A.  The  Need  for  Action 

11.  As  was  the  case  with  the  NOI, 
most  commenters  agree  that  security 
considerations  make  it  advisable  for  the 
Commission  to  continue  to  protect  CEII. 
A  few  commenters,  however,  maintain 
that  such  protection  is  either 
unnecessary  to  protect  the  public  or 
outweighed  by  the  benefits  of  making 
the  information  available.  Some  contend 
that  CEII  will  be  of  little  use  to 
terrorists,-"  an  assertion  with  which 
some  commenters  specifically 
disagree.^'  Some  commenters  believe 
that  the  NOPR  did  not  adequately  take 
into  account  the  value  of  making 
information  such  as  CEII  available  to  the 
public,  and  specifically  the  media.^' 


'» 18  CFR  388.112. 

"  See  67  FR  57994.  IV  FERC  Stats.  &  Regs. 
132,564. 

'"  W.  at  p.  58001, 1  32.564  at  p.  34,550. 

'"  Id.  at  p.  58000, 1  32,564  at  pp.  34,547-48. 

™£.g.,  American  Library  Association  at  p.  2; 
Lydia  Olchoff  at  p.  1;  Reporters  Committee  for 
Freedom  of  the  Press  and  the  Society  of 
Environmental  foumalists  (Reporters  Committee)  at 
p.  3. 

2'  E.g.,  GE  Power  Systems  Energy  Consulting  (GE) 
at  pp.  2-3. 

''E.g..  American  Library  Assotnation  at  p.  1; 
OMB  Watch  at  p.  1,4. 
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One  commenter  contends,  for  example, 
that  the  media  has  used  such 
information  to  expose  safety  hazards  in 
pipelines.^s 

12.  The  Commission  remains 
convinced  that  the  responsible  course  is 
for  it  to  protect  CEII.  The  arguments  that 
such  protection  is  unnecessary  are 
speculative  and  unconvincing.  For 
instance,  one  commenter  points  to  an 
estimate  that  seventy  percent  of 
infrastructure  attacks  come  from 
insiders  as  evidence  that  CEII  is 
unhkely  to  aid  an  attack.^"  while 
another  states  that  "the  possibility  that 
terrorists  will  study  government  records 
and  take  advantage  of  perceived 
weaknesses  is  speculative."^^  The 
Commission  is  not  prepared  to  stake  the 
public's  safety  on  this  reasoning. 
According  to  the  National  Infrastructure 
Protection  Center,  the  energy  sector  is 
considered  one  of  the  most  attractive 
terrorist  targets.^s  According  to  media 
reports,  the  FBI  identified  "multiple 
casings  of  sites"  where  users  routed 
through  switches  in  Saudi  Arabia, 
Indonesia,  and  Pakistan  examined 
"emergency  phone  systems,  electrical 
generation  and  transmission,  water 
storage  and  distribution,  nuclear  power 
plants  and  gas  facilities."^^  Where 
vulnerable  areas  exist,  the  Commission 
believes  its  responsibility  is  to  reduce 
risks  rather  than  to  wait  for  proof  that 
an  attack  is  imminent  or  even  likely. 

13.  The  Commission  also  is 
unconvinced  that  the  general  public's 
need  for  information  warrants  the  risk  of 
disclosure  of  CEII.  The  'need  to  know" 
has  never  been  absolute:  the  FOIA  itself 
recognizes  this  principle  by  having  nine 
exemptions,  and  the  NOPR  proposed  to 
do  nothing  more  than  rely  upon  FOIA 
exemptions  in  withholding  CEIl.-»  The 
Commission  received  no  convincing 
•  arguments  in  response  to  the  NOPR  that 
there  are  practical  benefits  from  public 
availability  of  CEII  that  would  outweigh 


possible  dangers  from  attacks  on  energy 
infrastructure.  Furthermore,  this 
rulemaking  is  intended  to  provide  an 
avenue  for  disclosure  in  instances 
where  there  might  be  some  benefit.  The 
Commission  has  attempted  to  strike  the 
best  balance  possible  between  the 
benefits  of  information  and  the 
protection  of  people  and  property. 

B.  Legal  Authority  to  Protect  CEII 

14.  In  the  NOI  that  initiated  this 
rulemaking,  the  Commission  invited 
comments  on  statutes  that  might  affect 
the  Commission's  ability  to  protect  CEII. 
The  FOIA  was  identified  as  the  statute 
that  could  mandate  disclosure  of  some 
sensitive  information.  After  receiving 
comments  from  many  commenters,  the 
Commission  set  out  its  view,  in  the 
NOPR,  that  one  or  more  of  several  FOIA 
exemptions  would  most  likely  apply  to 
CEII,2«  namely:  (1)  Exemption  2,  which 
exempts  "records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency";  ^"  (2)  Exemption  4,  which 
protects  from  disclosure  "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential";^'  and  (3)  Exemption  7, 
which  protects  from  disclosure  certain 
law  enforcement  information,  including 
information  the  disclosure  of  which 
might  jeopardize  a  person's  life  or 
safety.^2 

15.  Most  commenters  agree  with  the 
Commission's  belief  that  one  or  more  of 
these  three  exemptions  would  apply  to 
CEII, 33  and  the  Commission  adopts  the 
analysis  in  the  NOPR  to  support  its 
decision  here.^"  Some,  however,  either 
express  concerns  about  the 
Commission's  analysis  of  one  or  more 
exemptions  or  outright  disagree  with 
that  analysis.35  a  few  commenters  assert 
that  the  Commission  was  somehow 


"  Reporters  Committee  at  p.  3-4.  The 
Commission  does  not.  however,  have  jurisdiction 
over  pipeline  safety  issues,  which  belongs  to  the 
Department  of  Transportation.  See  49  U.S.C. 
Chapter  601. 

2<  American  Library  Association  at  p.  2. 

25  Reporters  Committee  at  p.  3. 

26  See  National  Infrastructure  Protection  Center 
Advisory  02-007  (September  10,  2002)  (identifying 
most  attractive  targets  as  transportation  and  energy 
sectors  and  "Iflacilities  or  gatherings  that  would  be 
recognized  worldwide  as  symbols  of  American 
power  or  security")  The  National  Infrastructure 
Protection  Centers  mission  is  to  senre  as  the  United 
States  government's  focal  point  for  threat 
assessment,  warning,  investigation  and  response  for 
threats  or  attacks  against  critical  infrastructures, 
including  energy  and  water  systems. 

V  See  The  Washington  Post.  Cyber-Attacks  hy  Al 
Qaeda  Feared.  )une  27.  2002.  p.  AOl. 

"67  FR  57994  at  p.  57996.  FERC  Stats.  &  Regs. 
132.564  at  p.  34.541. 


'•^Id.  at  pp.  57997-800, 1  32.564  at  pp.  34.542- 
46. 

'"S  U.S.C.  552(b)(2). 

^'  5  U.S.C.  552(b)(4). 

'is  U.S.C.  552(b)(7)(F).       .       ' 

^'  E.g..  American  Electric  Power  System  at  p.  1; 
Duke  Energy  Corporation  (Duke)  at  p.  7;  ETdison 
Electric  Institute  (EEl)  at  pp.  6-7;  Southern 
California  Edison  Company  (SCE)  at  p.  10;  Southern 
Company  Services,  Inc.  (Southern)  at  p.  2: 
Washington  Legal  Foundation  and  Public  Interest 
Clinic.  George  Mason  University  School  of  Law 
(Washington  Legal  Foundation)  at  pp.  5-6. 

■'*  For  the  public's  convenience,  the 
Commission's  FOIA  analysis  is  reiterated  in 
Appendix  B. 

■'^  E.g..  Hydropower  Reform  Coalition  (HRC)  at  p. 
3;  Massachusetts  Energy  Facilities  Siting  Board  at 
p.  3;  National  Association  of  Regulatory  Utility 
Commissioners  (NARUC)  al  pp.  3.  7-10.  12-15: 
OMB  Watch  at  pp.  4-6;  Reporters  Committee  at  pp. 
2,4,7;  joint  comments  of  the  Public  Utilities 
Commission  of  Ohio,  the  Michigan  Public'Service, 
Commission  and  the  Oklahoma  Corporation 
Commission  (States)  at  pp.  3,  7-10.  12-17: 
Whitfield  Russell  Associates  at  p.  8. 


overriding  the  FOIA  *•*  by  creating  an 
"extra-legal  category  of  protected 
information."  ■"  or  by  making  CEII  non- 
requestable  under  the  FOIA.  *♦* 

16.  The  comments  asserting  that  the 
Commission  is  somehow  attempting  to 
abrogate  or  circumvent  the  FOIA  reflect 
•a  fundamental  misunderstanding  of  this 
rulemaking.  The  Commission  expressly 
acknowledged  in  the  NOPR  its 
continuing  obligation  to  comply  with 
the  FOIA.  *«  This  rule  does  not  exempt 
any  information  from  disclosure  under 
that  statute  unless  it  falls  within  an 
existing  exemption,  abrogate  in  any  way 
the  right  of  any  person  to  submit  a 
request  imder  the  FOIA,  or  make  any 
document  or  category  of  documents 
non-requestable  or  otherwise  not  subject 
to  the  FOIA.  It  is  not  the  function  of  this 
rule  to  make  any  document  unavailable 
that  would  otherwise  be  available 
absent  this  rulemaking.  Instead,  the 
purpose  of  this  rulemaking  is  to 
establish  a  mechanism  for  making 
available  certain  categories  of 
documents  that  would  otherwise  be 
unavailable. 

s 

17.  The  discussion  of  the  FOIA 
exemptions  in  the  NOPR  reflects  the 
Commission's  view  that  a  re-evaluation 
of  information  access  policies,  including 
analysis  of  the  FOIA  provisions,  is 
dictated  by  the  changed  understanding 
of  safety  issues  resulting  from  the  9/11 
tragedy."*"  That  re-evaluation  would  be 
needed  regardless  of  any  regulation 
•  governing  access  to  CEII.  It  becomes 
relevant  here  as  a  part  of  the  reasoning 
behind  this  rulemaking,  but  it  should 
not  be  mistaken  for  a  determination  as 
to  whether  any  specific  piece  of 
information  is  accessible  under  the 
FOIA.  A  FOIA  requester  has  a  right  to 
receive  an  individualized  determination 
based  on  the  document(s)  requested. 
The  Commission  has  not  made,  and 
cannot  properly  make,  generic 
determinations  as  to  whether  FOIA 
exemptions  apply.  Accordingly,  specific 
arguments  with  respect  to  Exemptions 
2,  4,  and  7  addressed  in  the  NOPR,-* ' 
and  raised  again  here,-*-  are  best 


3"  OMB  Watch  at  pp.  4-5;  Rept>rters  Cximmittee  at 
pp.  2.  7. 

3"  American  Library  .\s.sociation  at  p.  2. 

asOMB  Watch  at  p.  4. 

"»67  FR  57994  at  p.  57996.  FERC  Stats.  &  Regs. 
132.564  at  p.  34.541. 

■•"  Id.  at  pp.  57996-800, 1 32.564  at  pp.  34.541- 
46. 

<^£.g.  NARUC  at  p.  12:  Statesat  p  13:  OMB 
Watch  at  p.  5;  Whitfield  Russell  Associates  at  p  8 
(harm  resulting  from  terrorist  attacks  would  not 
constitute  competitive  harm  under  Exemption  4): 
Reporters  c::ommittee  at  p.  7;  OMB  Watch  at  p.  6 
(information  that  was  previously  public  ik  not 
protected  under  the  FOIA). 
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resolved  in  the  context  of  particular 
FOIA  requests,  where  submitters  have 
the  opportunity  to  enumerate  potential 
competitive  harm  associated  with 
release,  and  where  the  Commission  can 
evaluate  the  harm  of  releasing  that 
particular  information.  For  purposes  of 
this  rulemaking,  however,  the 
Commission  continues  to  believe  that 
the  types  of  information  it  has  identified 
as  CEII  are  exempt  from  disclosure 
under  the  FOIA. 

18.  As  a  separate  matter,  some 
commenters  raise  issues  concerning  the 
Commission's  experience  with 
Exemption  7  and  question  whether  it 
applies  outside  the  context  of  criminal 
investigations.^ '  In  particular.  OMB 
Watch  wonders  how  the  Commission 
could  have  removed  from  public  access 
tens  of  thousands  of  documents  on  the 
basis  that  they  were  compiled  for  law 
enforcement  purposes  and  asks  whether 
the  Commission  ever  relied  upon. 
Exemption  7  prior  to  the  9/11  attack.-'-' 
With  respect  to  OMB  Watch's  first 
argument,  the  Commission  did  not 
remove  thousands  of  documents  from 
public  access  in  October  2001  based  on  1  i 
Exemption  7.  The  Commission  removed  ^ 
them  because  they  fit  within  certain         ' 
categories  of  documents  that  were 
identified  as  likel>  to  contain 
information  that  could  be  harmful  in  the 
hands  of  terrorists.  The  Commission  did 
not  do  a  document-by-document  review 
of  these  documents  to  determine 
whether  they  contained  information 
exempt  from  disclosure  under  the  FOIA. 
In  response  to  OMB  Watch's  second 
point,  the  Commission  has  relied  from 
time  to  time  on  Exemption  7  prior  to  9/ 
11.-'''  More  to  the  point,  it  has  long  been 
recognized  that  Exemption  7  applies  to 
civil  as  well  as  criminal  law 
enforcement.-"*  OMB  Watch  is  likewise 
mistaken  that  the  Commission  will 
claim  that  all  information  it  collects 
constitutes  law  enforcement 
information.-'"  The  Commission  has  no 
such  intention  because  it  recognizes  that 
Exemption  7  does  not  protect  all  law 


* '  Eff..  OMB  Wrflch  Ht  p.  7;  Reporters  Commiltm! 
Hi  p   fi.  . 

"OMB  Watch  at^ p.  7. 

•*'•  A  review  of  Iho  Coinmission's  Annual  FOIA 
reports  for  FY  19«H  through  :>noi  iiulicatesthal  Ihi; 
Commission  rulind  on  Exemption  7  in  Fiscal  Years 
2(H)1  and  IfiOH.  spticiTically  ritin);  exemption  7(A| 
iiiRht  limes.  7(B)  Iwo  limes.  7(C)  three  times.  7(D) 
two  times,  and  7(E)  five  times  during  those  Iwo 
Rscid  vears.  The  Commission  also  relied  on 
Exemption  7(FI  mnte  recently  in  modifyinf;  its 
practice  of  makin^  the  entirety  of  KERC  Form  No. 
715  available  to  the  pulilic.  J>ee  Order  on  Treatment 
of  Information  Collected  in  Form  No.  715.  100 
FERC161.141  (2002). 

«*£.«..  Detroit  Fnte  Press.  Inc  v.  [X)l.  73  F.3d  93. 
96  (6th  Cir.  1996);  Williams  v.  IHS.  479  F.2d  317. 
318  (3rd  Cir.  1973). 

*''  Stv  OMB  Watch  al  p.  7. 


enforcement  information,  but  only 
certain  limited  types,  such  as 
information  the  disclqsure  of  which 
might  interfere  with  enforcement 
proceedings  or  endanger  the  safety  of  an 
individual.-*" 

19.  Some  commenters  raise 
administrative  issues.  They  assert,  for 
example,  that  this  rulemaking  will 
improperly  remove  functions  from 
qualified  "access  professionals,"  and 
that  the  Commission  has  not  adequately 
explained  what  qualifications  the  CEII 
Coordinator  must  possess. ''''  Thesff 
concerns  are  misplaced.  As  stated 
above,  FOIA  requests  will  continue  to 
be  processed  according  to  the 
Commission's  established  FOIA 
procedures  and  the  Commission's  FOIA 
staff.  The  Commission's  goal  in 
appointing  the  CEII  Coordinator  will  be 
the  same  as  its  goal  in  assigning  staff  to 
handle  FOIA  requests,  or  for  that  matter 
all  of  its  staff:  to  ensure  that  employees 
are  qualified  and  properly  trained  to 
handle  their  appointed  responsibilities. 
Moreover,  as  explained  below  in  the 
discussion  on  the  use  of  a  CEII 
Coordinator,  the  Coordinator  will  be 
free  and  indeed  encouraged  to  consult 
with  the  staff  who  provides  advice  and 
recommendations  on  FOIA  responses. 

20.  Some  commenters  ask  whether  the 
Commission  will  automatically  transfer 
a  FOIA  request  to  the  CEII  Coordinator 
if  it  turns  out  that  the  requested 
information  is  CEII.'*"  Theanswer  is, 
generally  no.  If  a  requester  files  a  FOIA 
request  and  does  not  follow  the 
procedures  for  seeking  access  to  CEII, 
the  request  will  be  handled  as  a  FOIA 
request  and.  if  the  requested 
information  is  exempt  from  disclosure, 
it  will  be  withheld.  The  requester  will, 
however,  be  notified  that  the 
information,  although  exempt  from 
disclosure  under  the  FOIA,  may  be 
accessible  under  the  CEII  procedures.  If 
the  requester  seeks  access  under  both 
the  FOIA  and  CEII  procedures. 
Commission  staff  will  coordinate  the 
response. 

21.  The  Commission  received 
comments  questioning  whether  a  utility 
must  claim  CEII  status  for  information 
in  order  for  it  to  qualify  for  protection 
under  Exemption  4."*'  The  information 
either  is  or  is  not  CEII.  Thus,  a  claim 
that  information  is  CEII  is  not  necessary 
for  the  information  to  qualify  as  such. 
For  the  same  reason,  a  claim  that 
information  is  CEII  will  not  necessarily 
qualify  it  as  CEII.  Accordingly,  a 


«5lJ.S.C.  552(b)(7). 

<"OMB  Watch  at  p.  7;  Reporter^  Committee  at  pp. 
4-5. 

•^"NARUC  at  p.  24;  Stales  at  p.  24. 
^>  NARUC  at  p.  13:  Slates  at  p.  14. 


submitter's  ability  to  claim  protection 
under  Exemption  4  in  particular  is  not, 
and  cannot  be,  conditioned  on  a  claim 
of  CEII  status.  Information  may  qualify 
for  Exemption  4  protection  and  not  be 
CEII,  just  as  information  may  qualify  for 
CEII  protection  and  not  fit  within 
Exemption  4,  as  long  as  it  fits  within 
another  FOIA  exemption. 

22.  As  stated  above,  the  Commission 
recognizes  that  it  is  bound  by  the  FOIA. 
Where  the  FOIA  affords  certain  rights  to 
submitters  of  information,  the 
Commission  remains  obligated  to 
recognize  those  rights,  just  as  it  remains 
obligated  to  recognize  the  rights  of  FOIA 
requesters.  Nevertheless,  if  a  utility  fails 
to  claim  CEII  status  for  information  that 
would  qualify  as  CEII,  the  risk  that  the 
information  will  be  disclosed  is 
increased  because  Commission  staff 
may  not  become  fully  aware  of  the 
dangers  of  disclosing  it.  Commission 
staff  will  endeavor  to  identify  CEII  in- 
processing  Tequests,  including 
information  for  which  submitters  have 
not  claimed  CEII  status,  but  proper 
determinations  about  what  information 
should  be  released  under  the  FOIA  will 
be  easier  to  make  where  submitters 
identify  information  they  believe  to 
constitute  CEII. 

23.  Finally,  some  requesters  express 
concern  whether  the  Commission  will 
provide  adequate  information  about 
decisions  not  to  disclose  CEII,  including 
information  that  would  allow  requesters 
to  challenge  claims  of  competitive 
harm.'"'^  Determinations  of  competitive 
harm  would  occur  as  part  of  the  FOIA 
pro<:ess  and  would  be  subject  to  existing 
FOIA  procedures.  The  Commission 
informs  a  FOIA  requester  of  the 
reason(s)  for  withholding  information 
and  the  requester  may  appeal  that 
determination  to  the  Commission's 
General  Counsel  and  ultimately  to  a 
United  States  District  Court. ^'  This 
rulemaking  makes  no  changes  to  that 
proceddre.  Where  information  that  is 
exempt  from  disclosure  under  the  FOIA 
is  found  to  be  CEII.  as  noted,  the 
Commission  will  so  notify  the  requester. 

C.  Definition  of  CEII 

24.  The  NOPR  proposed  to  define  CEII 
in  §388.1 13(c)(1)  of  the  Commission's 
regulations  ^*  as: 

In/urmation  about  proposed  or  existing 
critical  infrastructure  that:  (i)  Relates  to  the 
production,  generntion,  transportation, 
transmission,  or  distribution  of  energy;  (ii) 
Could  be  useful  to  a  person  in  planning  an 
attack  on  critical  infrastructure;  (iii)  Is 
exempt  from  mandatory  disclosure  under  the 


=2  NARUC  at  pp.  23-24;  States  at  pp.  24-25. 
"  18  CFR  388.108(c)(1).  388.110  (2002). 
M  18  CFK  388.1 13(c)(1)  (2002). 
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Freedom  of  Information  Act,  5  U.S.C.  552: 
and  (iv)  Does  not  simply  give  the  location  of 
the  critical  infrastructure.** 

This  definition  departed  from  the 
prior  policy  in  that  it  covered  proposed 
facilities  as  well  as  existing  facilities, 
and  in  that  it  excluded  from  the 
definition  of  CEII  information  regarding 
the  location  of  the  infrastructiue.  The 
majority  of  comments  regarding  the 
proposed  CEII  definition  involve  the 
meaning  of  "critical  infrastructure,"  the 
exclusion  of  location  information,  and 
the  inclusion  of  information  about 
proposed  facilities. 

1.  Definition  of  Critical  Infrastructure 

25.  A  crucial  element  in  defining  CEII 
is  determining  what  qualifies  as 
"critical  infrastructure."  The  NOPR 
proposed  to  define  critical  infrastructure 
as: 

Systems  and  assets,  whether  physical  or 
virtual,  that  are  so  vital  to  the  United  States 
that  the  incapacity  or  destruction  of  such 
systems  or  assets  would  have  a  debilitating 
impact  on  the  security,  national  economic 
security,  national  public  health  or  safety,  or 
any  combination  of  those  matters.**^ 

The  NOPR  proposed  definition  of 
critical  infrastructure  was  taken  directly 
fttjm  the  USA  PATRIOT  Act  (Act)."  In 
proposing  that  definition,  the 
Commission  believed  that  all 
components  of  the  energy  infrastructure 
would  qualify  as  critical  infrastructure 
based  on  a  finding  in  the  Act  that 
"[pjrivate  business,  government,  and  the 
national  security  apparatus  increasingly 
depend  on  an  interdependent  network 
of  critical  physical  and  information 
infrastructures,  including 
telecommimications,  energy,  financial 
services,  water  and  transportation 

sectors." 

26.  Some  commenters  agree  with  the 
proposed  CEII  definition,  with  EEI 
noting  that  "[ellectricity  is  an  essential 
public  service  that  sustains  public 
health  and  welfare,  including  *  *  *  the 
provision  of  power  for  heating  and  air 
conditioning,  water  supply,  street  and 
building,  hospital  services,  food  storage 
and  processing,  computers,  and  other 
electrical  equipment."  and  as  such,  is 
vital  to  the  nation's  health,  security,  and 
economy.^"  Other  commenters, 
however,  are  concerned  that  the 
language  could  be  read  to  extend  CEII 
coverage  only  to  very  large  or  "vital" 
projects.  For  example,  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  requests  that  the  Conunission 


revise  the  definition  of  "critical 
infr-astructure"  to  include  "all  facilities 
used  in  the  production,  generation, 
transportation,  transmission,  or 
distribution  of  energy."  ^^  Conversely, 
the  HRC  recommends  that  the 
Commission  consider  "only  certain 
documents  of  high-risk,  high  priority 
cases  to  be  available  for  CEII 
protections."  ^  Some  commenters 
recommend  that  the  Commission  leave 
it  up  to  the  infrastructure  owner  to 
determine  whether  its  project  qualifies 
as  critical  infrastructure,^'  while  other 
commenters  voice  concern  that  the 
definition  of  CEII  is  too  broad.«2  In  this 
regard.  Reporters  Committee  states  that 
"[b]y  defining  CEII  in  a  way  that  can 
have  all  major  energy  infrastructure  fall 
under  the  CEII  rubric,  FERC  maximizes 
the  control  it  maintains  over 
information."  *'^ 

27.  No  matter  how  broadly  or 
narrowly  the  Commission  defines 
critical  infrastructure,  in  order  to  qualify 
for  protection  as  CEII,  the  information 
must  be  useful  to  terrorists  in  planning 
an  attack,  be  exempt  from  disclosure 
under  the  FOIA,  and  not  merely  give  the 
location  of  the  infrastructure.  This 
effectively  limits  the  scope  of  CEII 
protection.  Moreover,  the  Commission 
does  not  want  to  define  CEII  in  an 
ambiguous  way  that  will  invite  disputes 
over  which  facilities  are  covered.  The 
definition  of  critical  infrastructtue 
should,  encompass  all  facilities  and 
components  of  facilities,  not  just 
facilities  above  a  certain  threshold.  Even 
though  a  project  may  be  small, 
destruction  of  the  project  could  have 
serious  consequences,  particularly 
where  it  is  part  of  a  larger  overall 
system.  It  is  also  important  to  the 
Commission  that  computer  systems  that 
control  or  are  part  of  the  energy 
infrastructure  are  covered.  Therefore, 
the  final  rule  defines  critical 
infrastructure  in  new  §  388.113(c)(2)  of 
the  Commission's  regulations  •**  as 
"existing  and  proposed  systems  and 
assets,  whether  physical  or  virtual,  the 
incapacity  or  destruction  of  which 
would  negatively  affect  security, 
economic  security,  public  health  or 
safety,  or  any  combination  of  those 
matters." 
2.  Information  on  Location  of  Facilities 

28.  The  majority  of  commenters  object 
to  the  Commission's  decision  not  to 


classify  location  information  as  CEII.**^ 
In  this  regard,  some  question  the 
Commission's  assumption  that  location 
information  is  still  publicly  available  in 
the  wake  of  September  1 1 .  ^'^  Others    ^ 
posit  that  the  Commission  should  be  a 
trailblazer,  protecting  location  - 
information  even  where  it  is  publicly 
available  elsewhere.**^  Certain 
commenters  argue  that  while  the 
Commission  should  not  protect 
information  that  is  publicly  available 
from  other  sources,  such  as  USGS  or 
commercial  maps,  other  location 
information  may  warrant  protection.^ 
Still  others  contend  that  information 
above  a  certain  level  of  detail  should  be 
protected,'^^  for  example,  "location  of 


55  67  FR  57994  at  p,  58000.  FERC  Stats.  &  Regs. 
1  32,564  at  p.  34.548. 

5B/d.  at  pp.  58000-01. 1  32.564  at  p.  34.548. 
5'Pub.  L.  107-56. 
»>EEIatp.  2. 


59  INGAA  at  p.  3. 

«>  HRC  at  p.  5. 

6'  E.g..  MidAmerican  Energy  at  p.  3;  National  Grid 
USA  at  p.  5. 

"^  E.g..  HRC  at  p.  4;  Reporters  Committee  at  p.  8; 
Society  of  Professional  Journalists  at  p.  2. 

6'  Reporters  Committee  at  p.  8. 

M  See  new  18  CFR  388.113(c)(2). 


65  E.g.,  American  Gas  Association  at  pp.  1-2; 
Bonneville  Power  Administration  (BPA)  at  pp.  3- 
4:  Duke  at  p.  14;  INGAA  at  pp.  8-1 1 :  MidAmerican 
Energy  Company  (MidAmerican)  at  pp.  6-7; 
National  Grid  USA  at  pp.  3  and  5;  National 
Hydropower  Association  at  p.  5;  Northwest  Natural 
Gas  Company  (Northwest  Natural)  at  pp.  4-8; 
Pacific  Gas  &  Electric  (IHi&E)  at  p.  1;  VVilliston 
Basin  Interstate  Pipeline  Company  (Williston  Basin) 
at  pp.  4-6. 

<*£.g..  BPA  at  p.  4:  Duke  at  p.  13  (citing'articles 
claiming  that  numerous  groups,  including  the 
Bureau  of  Transportation  .Statistics,  the  Department 
of  Energy  (DOE),  the  International  Nuclear  Safety- 
Center,  the  Department  of  Transportation  (DOT),  - 
the  National  Imagery  and  Mapping  Agency  and  the 
United  States  Geological  Survey,  removed 
geographic  information  from  open  public  access 
after  September  11);  EEI  at  pp.  8-9  (stating  that  DOE 
has  removed  information  regarding  nuclear 
facilities  containing  weapons-grade  plutonium  or 
highly  enriphed  uranium.  DOT  has  removed 
interactive  oil  pipeline  maps,  and  the  Energy 
Information  Agency  has  removed  similar 
information);  and  INGAA  al  p.  10. 

^^  E.g..  American  Gas  Association  at  p.  2; 
Northwest  Natural'at  pp.  7-8;  INGAA  al  pp.  10-11; 
PG&E  at  p.  1;  Williston  Basin  al  pp.  4-5.  These 
commenters  believe  that  if  the  Commission  protects 
this  information,  others  may  follow  suit,  eventually 
"aging"  the  information  in  the  public  domain, 
making  it  less  useful  to  potential  terrorists.  The 
Commission  appreciafes  these  commenters'  views, 
but  believes  that  while  this  information  might 
gradually  become  outdated  in  th.  public  domain, 
the  probability  is  remote  giTen  the  availability  of 
GPS  equipment  and  commercial  satellite  images. 

f^E.g.,  PJM  Interconnection  (P)M)  at  p.  2,  SCE  at 
p.  5.  For  its  part.  INGAA.  an  advocate  of  protecting 
location  information,  concedes  ■■|l|o  the  extent  that 
maps  and/or  location  information  are  generally  and 
readily  available  to  the  public  and  contain  only 
non-detailed  information  of  the  location  of  energy  ■ 
facilities  [such  as  state-  or  county-level  mapsj." 
such  information  could  be  excluded  from  the 
definition  of  CEII.  INGAA  at  p  8. 

•*«  E.g.,  GE  at  p.  6  (location  of  certain  types  of 
equipment,  such  as  'phase-angle  regulators  or 
critical  FACTS  devices  "  should  be  protected); 
MidAmerican  at  p.  6;  National  Hydropower 
Association  at  p.  5  (protect  information  that 
provides  "details  of  the  sensitive  parts  of 
facilities');  North  American  Electric  Reliability 
Council  (NERO  at  pp.  4-5  (prbtecl  -detailed 
network  topology  maps  and  the  details  of  the 
interactions  performed  by  Super\  ison,  Control  and 
Data  Acquisition  (SCADA)  and  Energy  Management 
Systems  (EMS)";  Northwest  Natural  at  p.  5 
("assumes  that  medium  to  highly  detailed  facility 
location  maps  "  will  be  protected);  PG&E  at  p.  6. 
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key  communication  facilities,  control 
centers,  and  switching  facilities,"  '"  and 
information  that  "identifies  major 
'  transmission  interconnections  and  other 
system  components."^' 

29.  The  Commission  has  considered 
the  commenters'  arguments  and 
suggestions  especially  with  respect  to 
protecting  information  that  may 
otherwise  be  available  to  the  public.  For 
this  purpose,  a  check  of  the  Internet 
revealed  that  some  of  the  information 
that  had  been  removed  after  September 

1 1  is  once  again  available.  For  instance, 
the  International  Nuclear  Safety  Center 
currently  has  interactive  maps  available 
on  its  web  site, ^^  and  the  United  States 
Geological  Survey  lists  a  variety  of  maps 
for  sale,  including  7.5  minutes  maps.^' 
Although  some  information,  such  as  the 
DOT  pipeline  maps  have  not  been 
restored  to  public  access,  the 
Commission  believes  that  there  are 
publicly  available  sources  that  would 
enable  a  terrorist  to  locate  most  energy 
infrastructure.  Without  further  guidance 
from  the  Congress  or  the 
Administration,  the  Commission  is 
reluctant  to  withhold  from  public  access 
location  information  that  is  otherwise 
available. 

30.  The  Commission  concludes 
nevertheless  that  there  is  some 
"location"  information  that  does 
warrant  protection  as  CEII.  The 
Commission  intends  to  release  location 
information  generally  needed  to 
participate  in  the  National 
Environmental  Policy  Act  (NEFA) 
process,  while  protecting  information 
containing  technical  details  not  usually 
needed  by  most  NEPA  participants. 
Accordingly,  the  Commission  considers 
the  following  types  of  gas  and 
hydropower  location  information  as 
outside  the  definition  of  CEII:  (1)  USGS 
7.5-minutes  topographic  maps  showing 
the  location  of  pipelines,  dams,  or  other 
aboveground  facilities;  (2)  alignment 
sheets  showing  the  location  of  pipeline 
and  aboveground  facilities,  right  of  way 
dimensions,  and  extra  work  areas;  (3) 
drawings  showing  site  or  project 
boundaries,  footprints,  building 
locations  and  reservoir  extent;  and  (4) 
general  location  maps.  In  order  to 
alleviate  commenters'  concerns  about 
making  this  information  so  easily 
available,  the  Commission  instructs 
filers  to  segregate  this  non-CEII  location 
information  into  a  separate  volume  or 
appendix,  label  it  clearly  "Non-Internet 


Public,"  and  submit  it  with  instructions 
that  it  not  be  placed  on  the  Internet. '•* 
To  the  extent  permissible  and  practical, 
the  Commission  will  adhere  to  those 
instructions,  but  the  information  will 
still  be  publicly  available  through  the 
Public  Reference  Room. 

31.  Conversely,  the  Commission 
considers  the  following  gas  information 
to  qualify  as  CEII  because  it  provides 
more  than  just  location:  (1)  Diagrams  of 
valve  and  piping  details  at  compressor 
stations,  meter  stations,  LNG  facilities, 
and  pipeline  interconnections;  (2)  flow 
diagrams  and  other  drawings  or 
diagrams  showing  similar  details  such 
as  volumes  and  operating  pressures  like 
those  found  in  Exhibit  G;  (3) 
environmental  resource  reports  for  LNG 
facilities,  and  (4)  drawings  matching 
labels  with  specific  buildings  at  the  site, 
e.g.,  central  gas  control  centers  or  gas 
control  buildings. 

32.  Similarly,  examples  of 
hydropower  location-related 
information  that  the  Commission 
considers  to  be  CEII  include:  (1)  General 
design  drawings  of  the  principal  project 
works  (e.g.,  plan,  elevation,  profile,  and 
section  of  dam  and  powerplant),  such  as 
those  found  in  Exhibit  F;  (2)  maps  of 
projects  (including  location  of  project 
works  with  respect  to  water  bodies, 
permanent  monuments,  or  other 
structures  that  can  be  noted  on  the  map 
and  recognized  in  the  field),  such  as 
those  found  in  Exhibit  G;  (3)  drawings 
showing  technical  details  of  a  project, 
such  as  plans  and  specifications, 
supporting  design  reports.  Part  12 
independent  consultant  reports,^' 
facility  details,  electrical  transmission 
systems,  and  communication  and 
control  center  information;  (4)  locations 
of  critical  or  vulnerable  components  of 
the  project;  (5)  innundation  information; 
and  (6)  global  positioning  system  (GPS) 
coordinates  of  any  project  features 
(precise  surveyed  or  GPS  coordinates  at 
or  above  two  decimal  points  of  accuracy 
of  equipment  and  structures). 

33.  A  filing  such  as  a  license  or 
certificate  application  could  contain  a 
variety  of  information  falling  into  one  or 
more  of  the  following  categories:  public, 
non-Intemet  public  information, 
nonpublic  CEII,  and  other  nonpublic 
privileged.  In  that  case,  the  preferred 
method  of  filing  would  be  to  segregate 
each  type  of  information  into  separate 
volumes  or  appendices,  each  clearly 
marked  with  the  appropriate  heading, 
and  with  a  cover  letter  explaining  the 


treatment  each  volume/appendix  should 
receive  as  follows: 

•  The  piiblic  volume/appendix  should  be 
marked  "Public,"  although  public  is  the 
default  treatment  for  unmarked  documents 

•  The  non-internet  public  volume/ 
appendix  containing  non-CEII  location 
information  should  be  marked  "Non-Internet 
Public" 

•  The  CEII  volume/appendix  should  be 
marked  "Contains  Critical  Energy 
Infrastructure  Information — Do  Not  Release," 
in  accordance  with  §388.1i2(b).  and 

•  Any  other  nonpublic  privileged 
volumes/appendices  should  be  marked 
"Contains  Privileged  Information^Do  Not 
Release." 

Filers  should  note  that  ahy  filing 
containing  non-Internet  public,  CEII  or 
other  privileged  information  currently 
may  not  be  submitted  using  the 
electronic  filing  process. 

34.  The  electric  transmission  grid 
differs  from  dams  and  pipelines  in  that 
the  Commission  does  not  have 
regulatory  responsibilities  over  the 
siting  or  licensing  of  these  facilities. 
Therefore,  the  Commission  is  not 
charged  with  conducting  the  NEPA 
reviews  on  these  facilities.  For  that 
reason,  there  is  far  less  need  for  the 
public  as  a  whole  to  have  unfettered 
access  to  location  information  submitted 
to  the  Commission  regarding  the  electric 
grid.  Some  companies  state  that 
portions  of  FERC  Form  No.  715,  Annual 
Transmission  Planning  and  Evaluation 
Report,  should  fall  outside  the 
definition  of  CEII  because  it  is  location 
information.^"  The  Commission 
disagrees.  Certain  information  in  Part  3 
of  FERC  Form  No.  715  is  not  intended 
primA"ily  to  identify  the  location  of  the 
facilities,  but  rather  to  show  the 
interrelationship  of  facilities.  Therefore, 
the  Commission  considers  Part  3 
transmission  system  maps  and  diagrams 
used  by  the  utility  for  transmission 
plaiming  to  be  CEII. 

3.  Information  Regarding  Proposed 
Facilities 

35.  In  the  NOPR.  the  Commission 
reversed  its  earlier  position  that 
information  relating  to  proposed 
facilities  should  not  be  treated  as  CEII." 
As  noted  in  the  NOPR,  "(tjhe  major 
concern  initially  about  withholding 
information  about  proposed  projects 
was  that  people  might  not  be  able  to 
participate  effectively  in  the  National 
Enviroiunental  Policy  Act  (NEPA) 
process."  '"  After  the  Policy  Statement 
was  issued  in  October  2001,  the   ' 


»<»BPA«t  p.  4. 

'<  National  Grid  USA  at  p.  3. 

"  See  hnp://www.insc.anl.ffov/pwnnaps/map/ 
world  map.php. 

'^  See  htlp://mapping.usgs.gov/digitaU)ackyaTd/ 
topobkydJttmUS. 


'*  Until  instructed  otherwise,  filers  may  not 
submit  non-Intemet  public  documents  through  the 
electronic  filing  process.  Document  submitted 
through  that  process  are  automatically  placed  in 
public  FERRIS,  and  are  visible  on  the  Internet. 

'^See\»  CFR  part  12.  subpart  D. 


'"E.g.,  Commonwealth  Associates.  Inc.  M  p.  2; 
Whitfield  Russell  Associates  at  p.  8. 

"67  FR  57994  at  p.  58000.  FERC  Stats,  ft  Regs. 
132.564  at  p.  34,548. 

'•W. 
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Commission  treated  information  that 
identified  location  of  existing, 
certificated  or  licensed  facilities  as  CEII. 
It  recognized  that  it  would  be  nearly 
impossible  for  people  to  participate 
effectively  in  the  NEPA  process  without 
access  to  specific  information  regarding 
the  location  of  the  proposed  facility,  the 
area  it  affects,  and  the  resources  it 
impacts.  For  that  reason,  the  Policy 
Statement  contemplated  the  release  of 
CEII  regarding  proposed  facilities,  and 
then  the  protection  of  the  information  as 
CEII  once  a  certificate  or  license  was 
issued.78  Tiiis  resulted  in  a  fairly 
cumbersome  process  and  raised  the 
concern  that  a  patient  terrorist  could 
collect  CEII-type  information  on 
proposed  projects  and  then  use  that 
information  to  cause  harm  to  the  project 
and  the  people  living  and  working  in  its 
vicinity  once  it  was  built. 

36.  In  the  NOPR,  recognizing  the 
inconsistency  in  this  approach,  the 
Commission  revised  the  Policy 
Statement  to  restrict  access  to  detailed 
technical  information  relating  to 
proposed  facilities,  while  at  the  same 
time  revising  the  policy  to  cease 
protecting  location  information  as 
CEII.""  The  majority  of  commenters 
approve  of  the  decision  to  include 
proposed  facilities,^!  vvith  only  the  HRC 
explicitly  disagreeing.^^  As  explained  in 
the  NOPR,  the  Conmiission  believes  that 
as  long  as  basic  location  information  is 
not  treated  as  CEII,  protection  of  other 
sensitive  information  about  proposed 
facilities  will  help  protect  the 
infrastructure  without  interfering  with 
the  NEPA  process.8^  por  example,  most 
NEPA  conunenters  will  want  to  know 
the  location  of  a  proposed  pipeline  and 
the  footprint  of  aboveground  facilities, 
but  few  will  need  diagrams  of  valve  and 
piping  details,  or  flow  diagrams,  or  need 
to  know  which  building  will  house 
security  and  which  one  will  house  the 
computer  operations  center.  Those  who 
do  have  such  a  need  may  file  a  request 
for  that  information  using  the  CEII 
request  procedures  in  new  §  388.113(d) 
of  the  Commission's  regulations."" 


'«66  PR  52917  (Oct.  18.  2001).  97  FERC  1 61.030. 

»0  67  FR  57994  at  p.  57995.  FERC  Stats,  and  Regs. 
1  32,564  at  p.  34,539. 

»'  E.g..  EEI  at  p.  9:  Industrials  (Process  Gas 
Consumers  Group,  American  Forest  &  Paper  Assn, 
American  Iron  &  Steel  Institute,  Georgia  Industrial 
Croup.  Florida  Industrial  Gas  Users.  Industrial  Gas 
Users  of  Florida,  and  United  Stales  Gypsum 
Company)  at  p.  4,  INGAA  at  p.  4:  National 
Hydropower  Association  at  p.  5;  Southern  at  p.  3; 
Washington  Legal  Foundation  at  p.  2;  Williston 
Basin  at  p.  4. 

»2  HRC  at  p.  4. 

»»  See  67  FR  57994  at  p.  58000.  FERC  Stats.  & 
Regs.  1  32,564  at  p.  34.548. 

0*  See  new  18  CFR  388.113(d). 


37.  Duke  Energy  suggests  that  the 
Commission  clarify  that  the  definition 
of  CEII  extends  to  "component  parts  of 
such  systems  or  assets  or  *   *  *  formal 
proposals  to  create  such  systems  or 
assets  including  component  parts 
thereof,"  "^  voicing  concern  that  the 
requirement  that  the  infrastructure  be 
vital  to  the  nation's  health,  security,  and 
economy  "presupposes  that  the 
"infrastructure"  in  question  is  already 
in  place,"  effectively  excluding 
information  about  proposed  facilities.*"* 
As  discussed  above,  the  Commission  is 
changing  the  definition  of  critical 
infrastructure  in  new  §  388.113(c)(2)  of 
its  regulations"^  to  encompass  "existing 
and  proposed  systems  and  assets, 
whether  physical  or  virtual,  the 
incapacity  or  destruction  of  which 
would  negatively  affect  security, 
economic  security,  public  health  or 
safety,  or  any  combination  of  those 
matters."  This  revised  definition  makes 
it  clear  that  information  regarding 
proposed  facilities  may  be  protected  as 
CEII. 

D.  Requester's  Status  and  Need  for  the 
Information 

38.  The  NOPR  proposed  a  procedure 
that  would  not  restrict  CEII  to  certain 
types  of  applicants,  but  would  take  an 
applicant's  identity  and  need  into 
account.""  A  person  seeking  access  to 
CEII  under  proposed  §  388.113  would  be 
required  to  submit  information  about 
his  identity  and  need  for  the 
information."^  The  NOPR  emphasized 
the  importance  of  interveners, 
landowners  and  other  persons  being 
able  to  participate  meaningfully  in 
.  Commission  proceedings. ^^  The 
Commission  also  expressed  its  belief 
that  market  participants  who  are  not 
participants  in  proceedings  would  be 
able  to  access  necessary  information, 
either  under  proposed  §  388.113  or 
through  other  means,  such  as  the  Open 
Access  Same-time  Information  System 
(OASIS).8i  The  NOPR  also  proposed  to 
permit  owners  and  operators  to  get 
information  about  their  ovra  facility 
without  the  need  to  file  a  request  under 
the  CEII  process,  and  to  require  agents 
of  an  owner/operator  to  obtain 
information  from  the  owner/operator.^^ 
The  NOPR  pointed  out  that  these 


requirements  would  have  no  application 
to  FOIA  requests.^* 

39.  Several  commenters  express 
concern  over  the  ability  of  energy 
market  consultants  and  other 
participants  to  obtain  data  that  is 
important  to  efforts  to  expand  the 
energy  infrastructure  and  develop  new 
energy  resources.**  Among  the  concerns 
is  the  possibility  that  transmission 
owners  might  restrict  access  to  CEII  in 
an  unfair  manner  so  as  to  deprive  some 
market  participants  of  the  ability  to 
conduct  needed  research."^  Some 
commenters  suggest  that  the 
Commission  adopt  a  method  of  pre- 
qualification  for  market  participants   . 
who  are  not  participants  in  Commission 
proceedings  or  include  consultants  and 
other  market  participants  in  a  list  of 
categories  of  CEII  users  who  would  be 
permitted  access.'^ 

40.  The  procedures  proposed  in  the 
NOPR  were  intended  to  provide  access 
to  CEII  to  requesters  with  legitimate 
need  for  the  information."^  Generally 
speaking,  market  participants  seeking  to 
develop  new  or  expanded  energy 
resources  would  present  such  a  need. 
Certainly,  continued  development  of 
energy  infrastructure  is  one  aspect  of  the 
nation's  defense  against  attacks  upon 
that  infrastructure.  The  Commission 
prefers  to  proceed  on  a  case-by-case 
basis  rather  than  creating  categories  of 
"pre-approved"  users,  because  such  an 
approach  is  better  tailored  to  ensuring 
that  inappropriate  users  do  not  gain 
access  to  CEII.  The  Commission 
imderstands  that  extensive  delays  in 
obtaining  data  could  hinder 
development  of  energy  resources,  and 
has  no  intention  of  allowing  the  CEII 
process  to  result  in  any  undue  delays  in 
the  processing  of  facilities  applications. 
In  addition,  once  the  CEII  Coordinator 
has  approved  access  to  CEII  on  the  part 
of  a  particular  requester  on  a  few 
occasions,  subsequent  requests  by  the 
same  requester  for  similar  information 
should,  in  most  cases,  require  less  time 
to  process. 

41.  One  matter  requires  clarifica^tion. 
As  National  Grid  USA  points  out,"" 
owner/operators  often  are  corporations 
that  can  act  only  through  agents.  The 
reference  to  "agent  or  representative"  in 
§  388.113(d)(2)  of  the  Commission's 


8*DukeEnergy  at  p.  12.    . 
•">M.  at  pp.  10-11. 
8'  See  new  18  CFR  388.113(c)(2). 
8"  67  FR  57994  at  p.  58001 .  FERC  Stats.  &  Regs. 
1  32.564  at  p.  34,549. 

"a/rf.  at  p.  58001, 132,564  at  p.  34.550. 

™  W.  at  p.  58001, 1  32,564  at  pp.  34.549-50. 

«>  Id.  at  p.  58001, 1  32,564  at  p.  34,550. 

«2  Id.  at  p.  58001, 1 32,564  at  pp.  34,549-50. 


«3  Id.  at  p.  58001 . 1  32.564  p.  34,549. 

"■'  E.g..  SPA  Power  Administration  at  p.  5;  Pace 
Global  Energy  Serxices  at  p.  3;  Reliant  Resources. 
Inc.  (Reliant)  at  pp.  2-4. 

95  E.g..  Reliant  at  pp.  4-5. 

»«  E.g.,  Pace  Global  Energy  .Services  at  p.  3;  GE  at 
p.  4:  Reliant  at  pp.  4-5. 

»'67  FR  57994  at  p.  58001.  FERC  Stats.  &  Regs. 
1  32,564  at  p.  34.550. 

«<  National  Grid  USA  at  p.  9. 
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regulations  "*'  is  not  intended  to  refer  to 
employees  or  officials  of  an  owner/ 
operator.  They  would  be  covered  by 
§  388.113(d)(1)  of  the  Commission's 
regulations.'""  That  subsection  has  been 
clarified  accordingly. 

E.  Verification  and  Access  Issues 

l.CEIl  Coordinator 

42.  Most  commenters  approve  of  the 
creation  of  a  CEIl  Coordinator 
position  ""  with  some  indicating  that 
the  agency  was  better  suited  to  respond 
to  requests  than  the  industry.'"^ 
However,  a  few  commenters  believe  that 
owners,  operators,  and  applicants 
should  have  more  of  a  role  in  granting 
access  to  CEll.  For  example,  the 
National  Hydropower  Association 
requests  that  the  Commission  amend  the 
regulations  to  permit  owners,  operators, 
and  applicants  to  serve  as  CEII 
Coordinator  in  some  circumstances,'"'' 
and  EEI  advocates  that  submitters  of 
information  be  able  to  object  to 
intervenor  requests  for  CEll.'"*  The 
Commission  believes  that  the  National 
Hydropower  Association's  suggestion 
would  impermissibly  interfere  with  the 
Commission's  administration  of  the 
program.  EEI's  suggestion,  however,  is 
consistent  with  the  proposed  CEll 
Coordinator  process,  which  is  adopted 
here.  Accordingly,  under  §  18  CFR 

388. 112(d)  of  the  Commission's 
regulations,"'"^  submitters  are  given  an 
opportunity  to  conunent  on  requests  for 
CEII  that  they  submitted. 

43.  At  least  one  commenter,  Reporters 
Committee,  disagrees  with  the 
establishment  of  a  CEII  Coordinator, 
voicing  concern  that  the  proposed 
process  removes  access  decisions  from 
the  hands  of  experienced  access 
professionals  and  permits  the  agency  to 
avoid  the  FOIA  time  limits.'"®  As 
discussed  above  in  paragraph  18,  the 
CEII  Coordinator  will  have  access  to  the 
same  professional  staff  who  evaluate 
and  draft  recommended  decisions  on 
FOIA  requests,  so  that  expertise  will  be 
utilized.  Also,  the  time  frames  set  out  in 
new  §388.113(d)(3)(iii)  of  the 
Commission's  regulations  '"^  for  the 


""■Sw  18  CFR  J88.1 13(d)(2). 

'""See  18  CFR  388.113(d)(1). 

'""E.g.  EEI  at  pp.  lt>-ll;  Electric  Power  Supply 
Association  (EPSA)  at  p  4:  Industrials  at  pp.  3—4: 
INGAA  at  pp.  5  and  7;  MidAmerican  at  pp.  3—4; 
National  Hydropower  Association  at  pp.  3-4:  NERC 
at  p.  3;  Washington  L^gal  Foundation  at  p.  2; 
Whitfield  Russell  Associates  at  p.  9. 

'"■'  E.g..  American  Electric  Power  al  p.  1; 
Industrials  at  pp.  3-4:  Reliant  at  p.  S. 

'"'National  Hydropower  Association  at  pp.  3-4. 

'"^EElat  p.  14 

'"*  18  CFR  388.112(d). 

'""  Reporters  Committee  at  p.  4. 

'"■  18  CFR  388.1 13(d)(3)(iii). 


CEII  Coordinator  to  process  a  request  are 
the  same  as  provided  by  the 
Commission's  regulations  for  processing 
FOIA  requests.  To  be  sure,  missing  the 
CEII  deadlines  does  not  have  the  same 
legal  implications  as  missing  the  FOIA 
deadlines.'""  Nevertheless,  the 
Commission  is  committed  to  processing 
requests  for  CEII  as  timely  as  possible  as 
if  it  were  under  the  same  legal 
obligations  as  imposed  under  the  FOIA. 
Also,  of  course,  if  a  requester  is 
concerned  about  the  timing  for  a  CEII 
response  running  beyond  the  FOIA 
statutory  time  limits,  the  requester 
always  has  the  option  of  filing  a  FOIA 
request  and  seeking  access  under  that 
statute. 

44.  Certain  commenters  request 
clarification  of  the  authority  of  the 
Coordinator.  Southern  believes  that  the 
NOPR  did  not  make  it  clear  that  the  CEII 
Coordinator  has  the  authority  to  make 
determinations  of  when  information 
qualifies  as  CEll.  The  Commission 
agrees  that  the  proposed  version  of 

§  375.313  of  its  regulations  '"»  did  not 
specifically  delegate  this  authority  to 
the  Coordinator.  The  final  rule  revises 
proposed  18  CFR  375.313  to  add  this 
delegation,  and  includes  language  in 
new  §388.113(d)(3)(ii)  of  the 
Commission's  regulations  "°  to 
explicitly  add  this  step  into  the 
processing  of  CEII  requests. 

45.  Other  commenters  request  that  the 
Commission  provide  more  concrete 
standards  or  guidance  for  the 
Coordinator.  For  example.  National  Grid 
USA  recommends  that  the  Commission 
provide  "standards  that  will  govern  the 
CEII  Coordinator's  decision  whether  to 
release  CEII,"  explaining  that  stated 
criteria  may  give  requesters  insight  into 
which  requests  will  be  granted  and 
reduce  fruitless  requests.'"  The 
National  Hydropower  Association,  the 
NERC.  PJM.  and  Southern  also  request 
that  the  Commission  provide  criteria  for 
the  Coordinator  to  use  in  determining 
whether  information  qualifies  as  CEII. 
whether  a  requester  has  a  need  for  the 
information,  and  whether  to  require  a 
non-disclosure  agreement  (NDA)  as  a 
condition  of  release."*  The  Commission 


'"•  A  FOIA  requester  may  treat  an  agency's  failure 
to  respond  within  the  statutory'  time  limit  as 
constructive  exhaustion  of  administrative  remedies, 
and  proceed  directly  to  court  without  first  filing  an 
administrative  appeal.  See  5  U.S.C.  §  552(a)(6)(C)(i). 
Normally,  a  requester  must  Tile  an  administrative 
appeal  prior  in  order  to  exhaust  his  or  her 
administrative  remedies  prior  to  filing  in  court.  See 
Stebbins  v.  Nationwide  Mutual  Ins.  Co..  757  F.2d 
364.  366  (D.C  Cir.  1985)  [per  curiam). 

'"•18  CFR  375.313. 

""See  new  1 8  CFR  388. 1 1 3(d)(3Hii). 

'"National  Grid  USA  al  pp.  6-7. 

"^National  Hydropower  Association  at  p.  4: 
NERC  at  p.  5:  P)M  at  p.  1:  Southern  at  pp.  4-6. 


believes  that  the  standards  the 
Coordinator  should  use  to  determine 
whether  information  qualifies  as  CEII 
are  adequately  detailed  in  the  definiticii 
in  new  §  388.11 3(c)(1)  of  its 
regulations."^  That  is,  does  the 
information  relate  to  the  production, 
generation,  transportation,  transmission, 
or  distribution  of  energy;  could  it  be 
useful  to  a  person  in  planning  an  attack 
on  critical  infrastructure;  is  it  exempt 
from  disclosure  under  the.FOIA;  and 
does  it  do  more  than  provide  location 
information? 

46.  Commenters  also  ask  that  the 
Commission  develop  guidelines  for  the 
Coordinator  to  use  in  determining 
whether  to  release  information  to  a 
particular  requester."''  The  Commission 
does  not  intend  to  provide  within  the 
regulation  itself  a  list  of  the  types  of 
requesters  who  would  be  deemed  to 
have  a  need  for  CEII.  First  of  all,  that 
determination  is  fact  specific.  However, 
in  the  preamble  to  the  NOPR  and  this 
final  rule,  the  Commission  has  indicated 
that  interveners,  market  participants, 
energy  market  consultants,  state 
agencies,  landowners,  environmental 
groups,  and  market  participants  may  be 
found  to  have  a  need  for  information  in 
a  particular  situation.""'  It  will  be  in  the 
requester's  best  interest  to  explain  as 
fully  as  possible  why  he  or  she  needs 
the  information  in  question.  One  factor 
that  the  Coordinator  should  factor  into 

a  decision  is  whether  the  requester's 
need  for  the  information  outweighs  the 
potential  harm  from  release  of  the 
information.  For  instance,  if  the 
Commission  developed  a  hierarchical 
listing  of  the  most  critical  portions  of 
the  infrastructure,  it  would  be  highly 
unlikely  to  release  that  information  to 
most  requesters,  although  it  might  be 
released  to  the  FBI  or  the  Office  of 
Homeland  Security.  The  final  rule  has 
been  changed  to  reflect  this  balancing  in 
new  §388.113(d)(3)(ii)  of  the 
Commission 's  regulations. ' '  ^ 

2.  Use  of  PINS  and  Passwords 

47.  Some  commenters  are  concerned 
that  adequate  security  measures  be 
taken  to  protect  access  to  CEII.  For 
instance,  certain  commenters  favor  the 
use  of  a  password  system  to  provide 
Internet  access  to  CEIl."^  GE  believes  it 
may  be  beneficial  to  maintain  records 
on  each  individual's  access  to  CEII  to 
facilitate  investigation  of  potential 
inappropriate  access. '  V"  Other 


"^Seenew  18  CFR  388.113(c)(1). 
"*£.g..  PFM  at  p.  1;  Southern  at  pp.  4-5. 
"*67  FR  57994  ,  FERC  Stats.  &  Regs.  1  32.564. 
"8 See  18  CFR  388.113(d)(3)(ii). 
"'E.|5..  Duke  at  p.  17;  National  Hydropower 
Association  at  p.  8:  GE  at  p.  5;  SCE  at  p.  8. 
""SceGEatp.  5. 
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commenters  have  concerns  about  the 
security  issues  associated  with 
providing  Internet  access  to  CEII.'^"  For 
the  time  being,  the  Commission  does 
not  plan  to  give  requesters  access  to 
Commission  databases  containing  CEII. 
If  and  when  that  time  comes,  it  is 
expected  that  identifications  and 
passwords  will  be  used. 

3.  Verification/Checks  on  Requesters 

48.  In  the  NOPR.  the  Commission 
proposed  to  require  each  individual 
requester  to  obtain  access  to  information 
instead  of  granting  access  on  an 
organization-by-organization  basis.  ^  ^o 
Several  commenters  urge  the 
Commission  to  rethink  its  decision  not 
to  grant  requesters  generic  access  to 
nonpublic  information.  Some  note  that 
such  generic  access  would  reduce 
burdens  on  the  Commission  and 
requesters.! 21  iNGAA.  among  others, 
believes  that  access  decisions  should  be 
made  on  a  case-by-case  basis.' ^^  while 
GE  recommends  a  hybrid  approach  that 
would  allow  entities  with  "continuous 
legitimate  need  for  information"  to  gain 
generic  access,  while  utilizing  a  case-by- 
case  system  for  those  with  more 
occasional  need  for  the  information. '^3 
For  the  time  being,  the  Commission  is 
most  comfortable  granting  access  on  a 
case-by-case  basis.  As  mentioned  in  the 
discussion  on  standards  to  be  used  by 
the  Coordinator,  whether  someone  has  a 
need  for  information  can  vary  from 
circumstance  to  circiunstance.  The 
Commission's  goal  is  to  limit  CEII 
access  to  those  with  a  need  for  the 
information.  Even  though  a  requester 
may  not  be  a  terrorist,  the  more  people 
who  have  access  to  information,  the 
greater  likelihood  that  it  may  find  its 
way  into  the  wrong  hands.  As  also 
noted  above,  someone  who  requests 
access  frequently  will  probably  be 
cleared  more  quickly  than  a  first-time 
requester,  so  the  burden  of  multiple 
requests  should  not  be  too  great. 

49.  In  the  NOPR,  the  Commission 
concluded  that  since  the  majority  of 
requesters  were  expected  to  be  entities 
and  individuals  who  were  well  known 
to  the  Commission,  it  was  not  necessary 
to  use  the  services  of  outsiders  to  verify 
the  identity  and  legitimacy  of 
requesters. '24  The  Commission  is 
reconsidering  that  position  and  is  in  the 
process  of  evaluating  existing  databases 


that  it  may  use  to  screen  requesters. '^s 
For  that  reason,  the  Commission  is 
revising  proposed  §  388.1 13(d)(3)(i)  to 
add  a  requirement  that  the  requester 
provide  his  or  her  date  and  place  of 
birth  and  to  request  that  each  requester 
provide  his  or  her  social  security 
number '  ^^  in  addition  to  the  other 
information  initially  proposed  in  the 
NOPR. '27  This  will  help  verify  that  the 
name  that  the  individual  provides  is 
their  true  name,  thus  facilitating  an 
accurate  screening. 

F.  State  Agency  Issues 

50.  As  indicated  in  the  NOI  and  the 
NOPR,  there  are  some  unique  issues 
with  respect  to  state  agency  access  to 
CEII. '28  A  primary  concern  is  the  ability 
of  state  agencies,  which  likely  will  be 
subject  to  their  own  FOIA  rules,  to 
protect  CEII  received  from  the 
Commission.  State  Commissions  '29  also 
raise  the  following  additional  issues: 

Whether  and  on  what  basis  FERC  proposes 
that  its  CEII  rule  will  preempt  state  open 
records  laws  and  rules? 

Whether  State  Commissions  will 
automatically  be  permitted  to  obtain  all  CEII 
data  from  FERC  or  whether  State 
Commission  access  may  be  limited  on  a 
"need  to  know"  basis? 

Whether  FERC's  rule  will  adequately 
preclude  utilities  from  invoking  the  FERC 
rule  to  avoid  providing  CEII  data  to  State 
Commissions? 

Whether  State  Commissions  will  have 
requisite  access  to  CEII  data  from  utilities  not 
within  a  State  Commission's  jurisdiction 
{e.g.,  for  purposes  of  examining  regional 
transmission  or  generation  capability)? 

Whether  State  Commissions  or  their  staff 
will  be  required  to  enter  into  an  NDA,  and 
if  so,  on  what  terms?  ^^° 


""E.g..  National  Hydropower  Association  at  p.  8; 
GE  at  p.  5. 

'^67  FR  57994  at  p.  58002.  FERC  Stats.  &  Regs. 
132.564  at  p.  34.550. 

">  E.g..  Duke  Energy  at  p.  17:  EPSA  at  p.  4. 

"»  See  INGAA  at  p.  7:  PJM  at  p.  2. 

«s  See  GE  at  p.  3. 

•2*67  FR  57994  at  p.  58002.  FERC  Stats.  &  Regs. 
1  32,564  at  p.  34,550. 


'25  One  possibility  is  to  use  the  Interagency 
Border  Inspection  Service  (IBIS)  dauliase,  which 
keeps  track  of  information  on  suspect  individuals, 
businesses,  etc.,  and  which  may  also  be  used  to 
access  the  FBI's  National  Crime  Information  Center 
containing  records  on  wanted  persons,  criminal 
histories,  etc. 

'2«  Under  the  section  7(a)(1)  of  the  Privacy  Act, 
5  U.S.C.  552a,  an  agency  may  not  deny  a  right  or 
benefit  provided  by  law  because  an  individual  did 
not  provide  his  or  her  social  security  numbers. 
Therefore,  a  requester  has  the  option  of  not 
disclosing  his  or  her  social  security  number. 

'2'  67  FR  57994  at  p.  58001,  FERC  Stats.  &  Regs. 
1  32,564  at  p.  34,550. 

'2»67  FR  3129  at  pp.  3132-33.  FERC  Stats.  & 
Regs.  1 35,542  at  pp.  35,830-33:  67  FR  57994  at  p. 
58002,  FERC  Stats.  &  Regs.  132,564  at  p.  34,551. 
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'^oNARUC  also  raises  two  miscellaneous  issues 
which  go  b>eyond  the  scope  of  this  rule.  First, 
NARUC  encourages  the  Commission  to  clarify  how 
the  CEII  rule  relates  to  the  Commission's  Standard 
Market  Design  (SMD)  NOPR,  "Remedying  Undue 
Discrimination  Through  Open  Access  Transmission 
Service  and  Standard  Electricity  Market  Design. "  IV 
FERC  Stats.  &  Regs.  1 32,563  (2002).  Without  more, 
and  given  the  comprehensive  nature  of  the  SMD 
NOPR.  the  Commission  is  uncertain  as  to  what 
NARlX^'s  specific  concerns  are.  The  Commission 


51.  As  an  initial  matter,  the 
Commission  emphasizes  that  its  goal  is 
to  cooperate  as  fully  as  possible  with  the 
State  Commissions,  which  share  the 
Commission's  objective  to  ensure  that 
CEII  does  not  get  into  the  wrong  hands. 
That  said,  the  Commission  grants  the 
National  Association  of  Regulatory 
Commissioners'  (NARUC's)  requested 
clarification  on  the  Federal  preemption 
issue.  NARUC  states  that  the 
Commission  has  no  basis  to  preempt 
authority  over  the  totality  of  access  to 
information  regarding  gas  and  electric 
utility  regulation,  and  that  much  of  the 
information  at  issue  is  not  "Federal 
information,"  that  is,  generated  by  or  for 
the  Federal  government,  but  instead  is 
generated  by  non-Federal  entities  that 
have  provided  similar  or  identical 
information  to  state  regulators.'^'  The 
Commission  agrees. 

52.  The  NOPR  discussion  on 
preemption  related  to  state  agency 
requests  to  FERC  for  CEII  that  the 
Commission  had  generated  or 
collected. '32  As  NARUC  correctly  points 
out,  "the  NOPR  itself  declares  that 
FERC's  rule  does  not  propose  to  alter 
the  traditional  ability  of  State 
Commissions  to  obtain  such  data 
directly"  from  the  companies. '^^ 
Therefore,  as  requested  by  NARUC,  the 
Commission  confirms  that  it  does  not 
intend  that  public  utilities  may  rely  on 
this  rule  to  refuse  to  provide 
information  directly  to  State 
Commissions. 

53.  In  addition.  State  Commissions 
will  be  presuiiied  to  have  a  need  to 
know  information  within  their  state 
involving  issues  within  their 
responsibilities.  They  also  may  submit 
requests  for  information  regarding 
entities  outside  of  their  jurisdictions 
with  an  explanation  of  the  need.  Such 
requests  should  be  capable  of  being 
resolved  in  a  timely  maimer.  On  the 
other  hand,  as  discussed  below,  release 
of  CEII  to  State  Commissions  and  other 
State  Agencies  will  normally  be  subject 
to  signing  an  NDA.  It  does  not  make 
sense  for  the  Commission  to  release  the 


believes,  however,  that  there  is  nothing  in  this  final 
rule  that  conflicts  with  the  goals  of  the  SMD  NOPR. 
Second,  NARUC  suggests  that  the  Commission  set 
a  benchmark  for  what  reasonable  costs  of 
complying  with  the  CEtl  rule  may  he  passed 
through  in  companies'  rates.  To  start  with,  not 
every  one  who  complies  with  this  rule  will 
necessarily  be  a  jurisdictional  compSny  whose  rates 
the  Commission  sets.  To  the  extent  jurisdictional 
companies  do  incur  costs  to  comply  with  the  rule, 
the  Commission  believes  that  the  current  rules  and 
policies  for  recovery  of  administrative  costs  are 
adequate  to  address  the  recovery  of  such 
compliance  costs. 

'31  NARUC  at  pp.  17-18. 

132  67  FR  57994  at  p.  58002.  FERC  Stats.  &  Regs. 
132,564at  p.  34.551. 

'"NARUC  at  p.  18. 
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information  to  the  State  Agencies  with 
no  agreement  to  protect  the  information, 
at  least  to  the  extent  permitted  by  law. 
The  Commission  has  no  intention  of 
asking  a  state  agency  to  ignore  state  law, 
but  merely  to  give  the  Commission 
notice  and  an  opportunity  to  take  action 
to  prevent  release  of  the  information. 

G.  Timing  Issues 

54.  The  NOPR  proposed  to  provide  in 
§  388. 11 2(d) '&f  the  Commission's 
regulations  '  '••'notice  and  an 
opportunity  for  a  CEll  submitter  to 
comment  when  a  request  was  received 
for  its  information,  and  to  provide  in 

S  388.1 12(e)  "'  notification  to  the 
submitter  prior  to  release.  "••  Under  the 
proposal,  a  submitter  would  have  at 
least  five  days  in  which  to  submit  its 
comments,  and  at  least  five-days  notice 
prior  to  release  of  information  submitted 
as  CEII.^3^  Several  commenters  claim 
that  these  time  limits  are  too  short,  and 
advocate  having  at  least  10  days  to 
comment,  and>up  to  30  days  notice  prior 
to  release.' '"  At  the  same  time,  other 
commenters  are  concerned  that  the  time 
frames  are  too  long  in  some 
circumstances,  for  instance,  where  a 
time  for  filing  a  protest  or  intervention 
may  e.xpire  in  the  interim.' '"  At  least 
one,  Duke  Energy,  raises  the  possibility 
that  the  Commission  could  e.xtend  other 
deadlines  where  someone  is  delayed  in 
getting  access  to  information.'*"' 

55.  The  Commission  has  ccmsidered 
these  arguments  and  examined  the 
filings  that  have  very  short  time  limits, 
for  instance  responses  to  rate  filings 
under  Sections  205  of  the  Federal  Power 
Act,'-"  or  Section  4  of  the  Natural  Gas 
Act,'''^  and  does  not  believe  anyone  will 
be  prejudiced  by  the  time  frames 
proposed  in  the  NOPR.  It  is  unlikely 
there  will  be  CEII  in  most  of  these 
filings,  and  if  there  is,  there  should  still 
be  sufHcient  information  available  for 
parties  to  make  the  required  filings  in  a 
timely  manner.  This  same  issue  could 


'"■•  IB  CFR  388.112(d). 

"MBCFR  3f»H.112(«)- 

'  "rtfiy  FR  57994  ut  p.  r.8003.  FKRC  Stats  ft  Ref^. 
132..564  al  p.  34.552. 

'  >^in.  at  pp.  58002-03, 132..564  at  p.  34.552. 

""£■./?..  Dukn  blnergy  at  p.  5  (advnr.atinK  a  leii-ilay 
i:uminenl  period):  tiEI  at  p.  12  (advocating  al  least 
15  day"i  notiri!  prior  to  release);  National 
Kvdropower  Association  at  pp.  7-8.  12  (adviM.atinK 
at  least  ten  businiss  days  to  comment  and  ten 
business  days  notice  prior  to  relea.se):  NERG^I  p. 
4  (advocalinK  3(1  days  to  respond  l<i  determination 
to  relea.se  CEII  to  non-governmenlal  requester): 
Southern  at  p.  10  (advucating  30  days  notice  prior 
'  to  release). 

""See,  e.g..  Industrials  at  pp.  »i-8;  Ma.ssachusetts 
Energy  Facilities  .Siting  B(  ard  at  p.  5:  Transmission 
Access  Policy  Study  (Jroui)  at  pp.  .5-fi. 

'^"[hike  Energy  at  p.  17. 

'<•  16  U.S.C.  824d. 

'*M5U.S.C.  717c, 


arise  whenever  a  company  claims 
confidential  treatment  for  a  portion  of 
its  filing.  To  date,  that  has  not  proved 
to  be  an  obstacle  to  meaningful,  timely 
participation  by  other  parties,  and  there 
is  no  reason  to  expect  that  the  CEII 
regulation  will  cause  a  problem  where 
none  has  existed  previously. 

56.  The  Commission  also  has 
examined  the  arguments  that  the 
proposed  time  limits  do  not  give 
submitters  adequate  time  to  respond. 
First  of  all,  the  rule  provides  minimum 
times.  Where  circumstances  permit,  the 
Coordinator  may  give  submitters  a 
longer  amount  of  time.  However,  the 
shorter  minimum  is  needed  to  permit  a 
quick  turnaround  where  necessary  and 
to  facilitate  response  within  the  FOIA 
time  limits.  Prior  to  9/11,  the  five-day 
minimums  existed  in  §388.112  of  the 
Commissions  regulations  for  other 
requests  for  nonpublic  treatment.'*'  For 
years  parties  have  been  able  to  respond 
within  the  time  permitted.  The 
Commission  sees  no  reason  to  extend 
these  time  limits  for  cases  involving 
CEII. 

H.  Use  of  Non-Disclosure  Agreements 
(NDAsI 

57.  The  NOPR  proposed  to  require 
most  CEII  requesters  to  sign  an  NDA  as 
a  condition  of  gaining  access  to  CEII.'"''* 
The  major  exception  was  laid  out  in 
proposed  18  CFR  388.113(d)(2),  which 
provided  that  owner/pperators  would  be 
exempt  from  the  requirement  to  sign  an 
NDA  prior  to  gaining  access  to  CEII 
regarding  their  own  projects. '■'^'  The 
reason  for  this  is  that  they  have  at  least 
as  great  anjncentive  to  protect  this 
information  a«  the  Commission  has,  and 
probably  have  access  to  even  more 
damaging  information  in  the  event  a 
rogue  employee  wanted  to  cause  harm 
to  the  facility.  The  Commission  adopts 
here  the  proposed  exception  for  owner/ 
operators,  and  also  retains  the 
requirement  that  agents/representatives 
(other  than  employees  or  officers)  of 
owner/operators  obtain  CEII  directly 
from  the  owner/operator,  who  will  be  in 
a  better  position  to  judge  the  agent/ 
representative's  need  for  the 
information  and  to  impose  restrictions 
on  its  use. 

58.  In  addition,  as  explained  in  the 
NOPR,  NDAs  for  Federal  agency  CEII 
requesters  will  differ  from  others  in  part 
because  the  Commission  will  remind 
the  requester  of  his  or  her 
responsibilities  under  the  Federal 


Records  Act,'*""  and  will  require  that  the 
requesting  agency  refer  any  subsequent 
FOIA  requests  for  information  provided 
by  t)ie  Commission  back  to  the 
Commission  for  a  determination  as  to 
whether  the  information  is  subject  to 
release  under  the  FOIA.'''"  Similarly, 
NDAs  for  State  Agency  requesters  will 
specify  that  the  information  is  Federal 
information  that  is  "on  loan"  to  the 
State  Agency  and  that  the  Cominission 
has  the  right  to  request  return  of  the 
information.  The  Commission  will  also 
require  that  the  State  Agency  notify  the 
Commission  whenever  a  request  for  the 
information  is  received. 

59.  Several  commenters  ask  the 
Commission  to  elaborate  on  possible 
penalties  for  violation  of  an  NDA.^**" 
There  are  two  that  readily  come  to 
mind.  First,  a  violation  of  an  NDA  could 
result  in  the  Commission's  refusing  to 
give  similar  information  to  the  violator 
in  the  future  under  the  CEII  process. 
Indeed,  the  Commission  would  be 
violating  the  public's  trust  if  a  requester 
were  permitted  to  violate  his  or  her 
obligations  under  an  NDA  with  . 
impunity.  Second,  the  Commission  ' 
could  rightly  bar  someone  from 
representing  people  before  the 
Commission  for  a  stated  period  of  time 
under  §  385.2102(a)(2)  of  the 
Commission's  regulations.'''^ 

/.  Submission  of  CEII  to  the  Commission 

60.  In  the  NOPR,  the  Commission 
proposed  to  make  submission  of  CEII  a 
subcategory  of  submission  of  documents 
subject  to  claims  of  privilege  under 
§388.112  of  its  regulations,''*"  with  the 
same  number  of  copies  and  the  same 
requirement  for  a  written  statement 
supporting  the  request  for  privileged 
treatment.'"''  As  adopted  here,  CEII 
submissions  under  that  section  have  to 
indicate  that  the  information  is  CEII, 
paralleling  the  existing  requirement  for 
information  submitted  with  a  reqiiest  for 
privileged  treatment. '^^  The 
Commission  proposed  to  have  the 
submitter  determine  how  best  to 
segregate  CEII  and  non-CElI,  such  as  by 
creating  a  separate  nonpublic  appendix 
or  simply  redacting  CEII  from  the  public 
filing.'"*'  The  Commission  further 
cautioned  that  it  would  take 
disciplinary  action  against  submitters 


'<i  See  18  CFR  388. 1 12(d)  and  (e). 
'*<67  FR  57994  at  p.  58002.  FERC  Stats.  Regs. 
1  32,5fi4  at  pp.  34,55 1-52. 
'«/cy. 


'«'44  U.S.C.  §  3510(b). 

'^'87  FR  57994  at  p.  58002.  FERC  Stats.  &  Regs. 
132.564at  p.  34.551. 

'^"E.g..  EEl  at  p.  15;  Duke  at  pp.  16-17; 
MidAmerican  at  p.  3. 

"■'''  $ee  18  CFR  385.2102(a)(2). 

'=^0  IB  CFR  388.1 12. 

>»•  67  FR  57994  at  p.  58003,  FERC  Stats.  &  Regs. 
132,564  at  p.  34.552. 

'«W. 

1 53 /J 
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who  abuse  the  CEII  process  by  claiming 
CEII  status  for  extensive  portions  of 
non-CEII.'s*  Under  both  the  NOPR  and 
the  final  rule,  a  claim  of  privilege  has 
the  same  effect  regardless  of  whether  the 
privileged  information  is  CEII  or  other 
nonpublic  information.'^^  Under 
§  388.112  of  the  Commission's 
regulations,'^^  the  portions  for  which 
privileged  treatment  is  sought  will  be 
placed  in  the  nonpublic  file,  and  will 
not  be  released  before  the  submitter  has 
an  opportunity  to  comment  on  its 
release,  and  receives  notice  of  the 
impending  release. 

61.  Some  commenters  dislike  the 
practice  of  creating  public  and 
nonpublic  documents,  expressing 
concern  over  potential  confusion 
between  versions.  These, commenters 
urge  the  Commission  to  redesign  its 
forms  so  that  CEII  and  other  nonpublic 
information  are  included  as  a  separate 
attachment."^  Commonwealth 
Associates,  Inc.  (CAI)  objects  to 
allowing  submitters  to  designate  CEII, 
out  of  fear  that  system  owners/operators 
will  abuse  the  process  by  making  CEII 
available  to  their  agents,  while  forcing 
others  to  wait  for  a  decision  by  the  CEII 
Coordinator  by  making  sweeping  claims 
of  CEII  status.  CAI  suggests  that  the 
Commission  determine  CEII  status  in 
the  first  instance.  Other  commenters 
suggest  that  the  Commission  specify 
penahies  for  violations  of  the  CEII 
procedures.'"*" 

62.  The  Commission  believes,  as  it 
did  in  formulating  the  NOPR,  that  the 
process  for  submitting  CEII  will  work 
best  if  it  tracks  as  closely  as  possible  the 
existing  procedures  for  submitting  other 
privileged  information,  procedures  that 
have  proven  satisfactory  over  time.  It 
consequently  is  reluctant  to  depart  from 
those  procedures  for  fear  of  creating 
confusion  and  encountering  unforeseen 
problems.  The  suggestion  that  the  CEII 
Coordinator,  rather  than  the  owner  of 
the  information,  designate  CEII  in  the 
first  instance,  rather  than  reduce  any    ■ 
prejudice  from  delays,  will  more  likely 
increase  the  delays.  Commission  staff 
would  be  required  to  examine  every 
page  of  a  submission  to  make  the 
determination,  as  opposed  to  examining 
only  those  portions  that  are  claimed  to 
constitute  CEII. 

63.  The  concern  that  some  submitters 
will  make  unjustified  claims  of  CEII 
status  is  not  one  that  the  Commission 
takes  lightly,  as  it  indicated  in  the 


NOPR.""  The  Conunission  will  take 
action  against  submitters  who  abuse  the 
system.  It  does  not  intend,  however,  to 
specify  the  form  that  action  may  take,  as 
it  will  depend  on  the  circumstances. 
Admittedly,  the  Commission's  ability  to 
impose  penalties  is  not  extensive,  but  it 
can  disqualify  a  person  from  practice 
before  the  Conunission  in  the  event  of 
"imethical  or  improper  professional 
conduct."'^" 

64.  With  respect  to  the  process  of 
separating  CEII  from  non-CEII,  the 
Commission  agrees  with  the 
commenters  preferring  a  separate 
appendix  for  documents  containing 
protected  information  rather  than  two 
entire  copies,  one  public  and  one 
nonpublic.  Accordingly,  the 
Commission  will  modify  §  388.112(b)  of 
its  regulations  '•*'  to  state  a  strong 
preference  for  an  appendix  containing 
protected  infotmatioh.  The  Commission 
will,  however,  leave  the  option  of 
separate  public  and  nonpublic  versions 
for  situations  where  the  use  of  an 
appendix  would  render  the  document 
difficult  to  read.  This  revision  will 
apply  to  non-CEII  protected  information 
as  well.  As  stated  above,  the 
Commission  believes  that  the 
procedures  for  CEII  and  non-CEII 
protected  information  should  be  as 
similar  as  possible  to  avoid  confusion. 

65.  The  suggestion  that  the 
Commission  redesign  its  forms  to  place 
CEII  in  attachments  or  appendices  is 
outside  the  scope  of  this  rulemaking.  As 
discussed  below,  however,  the 
Commission  does  intend  to  re-examine 
its  forms  and  reports  to  determine 
whether  changes  are  needed  to  provide 
better  protection  for  CEII.  This  issue  can 
be  addressed  at  that  time.  For  now,  the 
Commission  will  add  a  requirement  to 

§  388.112  of  its  regulations  '^^  that  all 
submissions  for  which  CEII  status  is 
claimed  be  stamped  "Contains  CEII — Do 
Not  Release"  on  every  page  containing 
CEII  rather  than  just  on  the  front  page. 
A  similar  provision  will  be  added  for 
other  types  of  protected  information  as 
well.  In  addition,  the  Commission  is 
revising  §  388.112(b)(2)  of  its 
regulations  "*3  to  direct  those  who  file 
on  electronic  media  '«**  to  provide  a  list 


of  the  names  of  each  file  containing  CEII 
or  other  privileged  material,  and  to  mark 
the  outside  of  the  media  (CD,  diskette, 
tape)  itself  to  indicate  CEO  or  other 
privileged  material.  Hopefully  these 
additional  steps  will  prevent 
inadvertent  disclosure  of  material. 

/.  Challenges  to  CEII  Status 

66.  As  with  the  submission  of  CEII, 
the  NOPR  proposed  to  handle 
challenges  to  CEII  status  through  the 
existing  procedures  of  §  388.112  of  the 
Commission's  regulations."*^  Under 
proposed  §  388.112(d),  the  CEII 
Coordinator  would  afford  the  submitter 
notice  in  the  event  of  a  request  for  CEII, 
and  give  the  submitter  at  least  five  days 
in  whiph  to  oppose  the  request."*** 
Under  proposed  §  388.1 12(e),  if  the  CEII 
Coordinator  denies  the  claim  of 
privilege,  the  submitter  would  receive 
notice  of  the  denial  at  least  five  days 
prior  to  release  of  the  information.'^^ 

67.  Several  commenters  have 
concerns  about  the  time  frames 
proposed  in  §  388.112  of  the 
Commission's  regulations."*"  They 
assert  that  a  five-day  notice  period  is 
insufficient,  both  for  the  time  in  which 
a  submitter  must  respond  to  a  request 
for  CEII  and  for  the  notice  of  a  proposed 
release.  For  the  former,  commenters 
favor  a  10-day  notice  period."*^  For  the 
latter,  commenters  prefer  anywhere 
from  a  10  to  30-day  notice  period.'^" 
The  Commission  also  received 

•  suggestions  that  the  time  run  trom 
receipt  of  notice  and  that  the  notice  be 
"actual"  rather  than  constructive,  such 
as  in  a  Federal  Register  notice.'"'  Some 
commenters  also  suggest  that  the 
Commission  provide  for  an  automatic 
stay  of  a  decision  to  release  CEII  in  the 
event  of  a  request  for  rehearing,  arguing 
that  the  time  limit  for  making  such  a 
request  is  30  days  and  that  the 
information  will  otherwise  be  released 
before  that  time  runs.'"^ 

68.  The  Conunission  continues  to 
believe  that  the  currently  existing 
procedure  are  adequate.  The 


i«S«?id. 

>M See  new  18  CFR  388. 1 1 2. 
'5' E.g..  NERCat  p.  3;  National  Hydropower 
Association  at  pp.  11-12. 

'^■E.g..  EEl  at  p.  15;  MidAmerican  at  p.  3. 


'59  67  FR  57994  at  p.  58003.  FERC  Stats.  &  Regs. 
II  32,564  at  p.  34,552. 

'<>«  18  CFR  385.2102(a)(2). 

""See  new  18  CFR  388.112(b). 

'62  See  new  18  CFR  388.112. 

'"See  18  CFR  388.112(b)(2). 

'<^  At  the  present  time,  nonpublic  documents  are 
filed  on  electronic  media  such  as  CDs,  diskettes, 
and  tapes.  At  some  point  in  the  future,  the 
Commission  will  accept  nonpublic  and  non- 
Internet  jjublic  documents  through  its  electronic 
filing  process.  Certain  filers  also  use  Commission- 
created  submission  software  (e.g..  FERC  Form  No. 
2  software)  that  enables  the  filer  to  'nag'  certain 


fields  for  nonpublic  treatment.  The  Commission 
will  be  examining  that  software  and  revisinp  it  and 
the  assocfated  filing  instructions  to  permit  filers  to 
flag  CEII  and  non-Internet  Public  information  as 
well. 

"•■^e?  FR  57994  at  pp.  58002-3.  FERC  Stats.  & 
Regs.  H  32.564  at  p.  34.552. 

"*/d.  at  p.  58003. 1  32,564  at  p.  34,552. 

'fi' W.  at  pp.  58002-3, 1  32.564  at  p.  34.552. 

"^  See  18  CFR  388. 11 2. 

">"  E.g.,  Duke  at  p.  5:  National  Hydropower 
Association  at  pp.  7-8. 12. 

""E.g..  EEl  at  p.  12:  National  Hydropower 
Association  at  pp.  7-8:  National  Grid  LISA  at  p.  10: 
NERC  at  p.  4;  Southern  at  p.  10. 

'' '  National  Hydropower  Association  at  pp'.  7-8. 
12. 

"2  E.g.,  National  Hydropower  Association  at  pp. 
7-8, 12;  NaUonal  Grid  USA  at  p.  10. 
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Commission  has  not  encountered  a 
problem  with  submitters  of  privileged 
information  subject  to  a  FOIA  request 
not  being  able  to  respond  timely.  These 
time  frames  come  into  play  in  situations 
involving  confidential  business 
information  that  is  highly  sensitive  to 
submitters.  If  the  current  time  frames 
are  adequate  in  such  situations,  they 
should  be  adequate  where  CEII  is 
requested.  It  should  be  noted  that  the 
Commission  does  send  notice  directly  to 
the  submitter,  usually  by  facsimile  as 
Well  as  by  mail  and  frequently  alerts  the 
submitter  by  telephone  too,  and  does 
not  rely  on  constructive  notice. 

69.  Moreover,  as  discussed  in  the 
NOPR.'" '  decisions  by  the  CEII 
Coordinator,  which  will  be  made 
pursuant  to  authority  delegated  here  in 
new  §  375.313  of  the  Commission's 
regulations, ''■■'  will  be  subject  to 
requests  to  the  Commission  for 
rehearing. '"'"'  As  is  true  for  all  orders 
issued  under  delegated  authority,  the 
time  limit  for  a  request  for  rehearing  is 
thirty  days.'"''  In  addition,  the 
Commission's  rules  specifically  provide 
that  a  request  for  rehearing  does  not  stay 
the  order  being  challenged  unless  the 
Commission  orders  otherwise. '^^  The 


Commission  has  found  these  procedures 
to  be  workable  in  various  contexts  over 
the  years  and  believes  they  will 
continue  to  function  well  in  connection 
with  requests  for  CEII. 

K.  Other  Issues 

70.  In  response  to  the  NOPR,  several 
commenters  suggested  that  the 
Commission  review  the  information  that 
it  collects  to  determine  if  such 
collcK:tions  are  necessary.  They  reason 
that  if  the  Commission  does  not  have 
the  information,  it  cannot  be  subject  to 
disclosure  under  the  FOIA.  Southern  is 
concerned  about  this,  particularly  where 
the  information  may  be  available 
through  the  Open  Access  Same-time 
Information  System  (OASIS).'""  The 
Commission  agrees  with  these 
commenters'  logic.  As  noted  in  the 
NOPR,  the  Commission  will  be 
examining  its  information  collections  to 
see  where  collections  can  be  scaled  back 
or  eliminated  without  compromising 
fulfillment  of  its  statutory 
responsibilities.'''"  This  will  most  likely 
be  done  in  conjunction  with  the 
periodic  Office  of  Management  and 
Budget  clearance  process. 


71.  Commenters  also  seek 
Commission  action  to  amend 
requirements  that  companies  make 
information  available  where  the 
Commission  is  protecting  the  same 
information  from  disclosure.'"" 
Conversely,  at  least  one  commenter,  the 
Transmission  Access  Policy  Study 
Group,  requested  that  the  Commission 
confirm  that  it  is  not  eliminating 
requirements  that  companies  make  this 
information  available.'"'  The 
Commission  intends  to  eliminate  the 
inconsistent  treatment,  and  will  be 
making  future  modifications  to  its 
regulations  to  effect  these  changes.  Until 
those  regulations  are  changed,  the 
requirements  remain  in  place  unless  a 
company  successfully  obtains  a  waiver 
from  the  requirement. 

III.  Information  Collection  Statement 

72.  The  Office  of  Management  and 
Budget's  (OMB's)  regulations  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  '"^  In  the  NOPR.  the 
Commission  estimated  the  annual 
public  reporting  burden  as  follows: 


Data  collection 

I 

Number  of            Number  of 
respondents    j      responses 

Hours  per 
response 

Total  annual 
hours 

FERC-603 

200 

200 

.25 

50 

Total  Annual  Hours  for  Collection 
(reporting  +  record  keeping,  if 
appropriate)  =  50  hours.  Information 
Collection  Costs:  The  NOPR  estimated 
the  cost  to  comply  with  these 
requirements.  It  projected  the  average 
annualized  cost  of  all  respondents  to  be: 
Annualized  Capital  Startup  Costs:  The 
Commission  estimated  that  to  respond 
to  this  information  collection  will  be  a 
one-time  cost  of  $12.50  per  respondent. 
(50  hours  @  $50  hourly  rate  +  200). 

73.  None  of  the  commenters 
challenged  the  estimates  provided  in  the 
NOPR.  On  October  1,  2002,  OMB 
approved  without  change,  the 
Commission's  request  for  approval  of 
the  information  collection  required  by 
the  proposed  rule,  and  assigned  it  OMB 
No.  1902-0197.  The  only  information 
collection  changes  from  the  NOPR  to  the 
final  rule  are  the  added  requirement  in 
new  §  388.113(d)(3)(i)  of  the 


Commission's  regulations '" '  that 
requesters  provide  their  date  and  place 
of  birth  and  the  request  that  they 
provide  their  social  security  number. 
OMB  regulations  provide  an  exemption 
where  a  person  is  required  to  provide 
only  facts  that  are  necessary  for 
identification. '"■*  The  requirement  that  a 
requester  provide  his  or  her  date  and 
place  of  birth  and  the  request  that  a 
requester  provide  his  or  her  social 
security  number  are  intended  to  verify 
the  identity  of  the  requester.  For  that 
reason,  this  collection  need  not  be 
resubmitted  to  OMB  for  approval. 

IV.  Environmental  Analysis 

74.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'"''  Included  in  the 


exclusions  are  rules  that  are  clarif>'ing. 
corrective,  or  procedural  or  that  do  not 
substantively  change  the  effect  of  the 
regulations  being  amended.'""  This  rule 
is  procedural  in  nature  and  therefore 
falls  under  this  exception;  consequently, 
no  environmental  consideration  is 
necessary. 

V.  Regulatory  Flexibility  Act 
Certification 

75.  The  Regulatory  Flexibility  Act  of 
1980  (RFA) '""  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect.  The 
Commission  certifies  that  this  rule  does 
not  have  such  an  impact  on  small 
entities. 


■"67  FR  57994  Ht  p.  58001.  FERC  .Slals.  &  Regs. 
1  32.564  at  p.  34.550. 
"<  18  CFR  375.313. 
'"  18  CFR  385.1902(a). 
"«18CFR385.713(b). 
"M8CFR  385.713(e). 
""Southern  at  p.  11. 


'""B7  FR  57994  at  p.  58000.  h.  41.  FERC  Stals. 
«<  Rogs.  1  32,564  at  p.  34.547,  n.  41. 

""'E.g..  INGAA  at  p.  12.  Puget  Sound  Energy,  Inc. 
at  pp.  5-6. 

'"'  Transmission  Access  Policy  Study  Group  at  p. 
7. 

■»-'  5  CFR  pari  1 320  (2002). 

'«J  See  new  18  CFR  388.1 13(d)(3)(i). 


'«-'5CFR  132p.3(h)(1). 

'*'■  Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17.  1987).  FERC  Stats.  &  Regs.  Preambles 
1 986-1 990  1  30,783  ( 1 987). 

'«>*18CFR380.4(a)(2)(ii). 

'•'5  U.S.C.  601-612. 


VI.  Document  Availability 

76.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/ or  print  the  contents  of  this 
document  via  the  Intemet  through 
FERC's  Home  Page  (http://www7ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hoiu-s  (8:30  a.m. 
to  5  p.m.  eastern  time)  at  888  First 
Street,  NE.,  Room  2 A,  Washington,  DC 
20426. 

77.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number  of 
this  document  excluding  the  last  three 
digits  in  the  docket  number  field. 

78.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  website  during 
normal  business  hours  fttjm  FERC 
Online  Support  (by  phone  at  1-866- 
208-3673  (toll-free)  or  202-502-6652,  or 
by  e-mail  at 

FERCOnlineSupport@ferc.gov)  or  the 
Public  Reference  Room  at  (202)  502- 
8371  Press  0,  TTY  (202)  502-8659.  E- 
Mail  the  Public  Reference  Room  at 
public.referenceroom@ferc.gov. 

Vn.  EffiBctive  Date 

79.  These  regulations  are  effective 
April  2,  2003. 

80.  The  provisions  of  5  U.S.C.  801 
regarding  Congressional  review  of  final 
rules  does  not  apply  to  this  final  rule, 
because  the  rule  concerns  agency 
procedure  and  practice  and  will  not 
substantially  affect  the  rights  of  non- 
agency  parties. 

List  of  Subjects  in  18  CFR  Parts  375  and 
388 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia,  Sunshine 
Act. 

18  CFR  Part  388 

Confidential  business  information. 
Freedom  of  information. 
By  the  Commission. 

Magalie  R.  Salas. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  375  and  388, 
chapter  I,  title  18.  Code  of  Federal 
Regulations,  as  follows. 


PART  375— THE  COMMISSION 

1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W.  3301-3432;  16  U.S.C.  791-825r, 
2601-2645,  42  U.S.C.  7101-7352. 

2.  Add  §  375.313  to  subpart  C  to  read 
as  follows:  • 

§  375.31 3    Delegations  to  the  Critical 
Energy  Infrastructure  Information 
Coordinator. 

The  Commission  authorizes  the 
Coordinator  or  the  Coordinator's 
designee  to: 

(a)  Receive  and  review  all  requests  for 
critical  energy  infrastructure 
information  as  defined  in 

§  388.113(c)(1). 

(b)  Make  determinations  as  to  whether 
particular  information  fits  within  the 
definition  of  CEII  fotmd  at 

§  388.113(c)(1). 

(c)'  Make  determinations  as  to  whether 
a  particular  requester's  need  for  and 
abifity  and  willingness  to  protect  critical 
energy  infrastructure  information 
warrants  limited  disclosure  of  the 
information  to  the  requester. 

(d)  Establish  reasonable  conditions  on 
the  release  of  critical  energy 
infrastructure  information. 

(e)  Release  critical  energy 
infrastructure  information  to  requesters 
who  satisfy  the  requirements  in 
paragraph  (b)  of  this  section  and  agree 
in  writing  to  abide  by  any  conditions  set 
forth  by  the  Coordinator  pursuant  to 
paragraph  (c)  of  this  section. 

PART  388— INFORMATION  AND 
REQUESTS 

3.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301-305,  551,  552  (as 
amended),  553-557;  42  U.S.C.  7101-7352. 

4.  Section  388.112  is  revised  to  read 
as  follows: 

§  388.1 1 2    Requests  for  privileged 
treatment  of  documents  submitted  to  the 
Commission. 

(a)  Scope.  (1)  Any  person  submitting 
a  document  to  the  Commission  may 
request  privileged  treatment  by  claiming 
that  some  or  all  of  the  information 
contained  in  a  particular  document  is 
exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  hiformation  Act,  5  U.S.C.  552,  and 
should  be  withheld  from  public 
disclosure. 

(2)  Any  person  submitting  documents 
Containing  critical  energy  infrastructure 
information  (CEII)  as  defined  in 
•  §  388.113  should  follow  the  procediues 
specified  in  this  section. 


(b)  Procedures.  A  person  claiming  that 
information  is  privileged  under 
paragraph  (a)  of  this  section  must  file: 

(1)  For  documents  submitted  in  hard 

copy, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  in  a  document,  and  the 
justification  for  nondisclosure  of  the 
information; 

(ii)  One  of  the  following: 

(A)  In  all  cases  where  the  privileged 
information  or  CEII  can,  as  a  practical 
matter,  be  segregated  into  a  separate 
document  or  appendix: 

(1)  Fourteen  copies  of  the  original 
document,  indicating  in  bold  print  on    , 
the  front  page  either  "Privileged 
Information  Contained  in  Attachment" 
or  "Critical  Energy  Infrastructure 
Information  Contained  in  Attachment," 
and 

(2)  One  separate  document  or 
appendix,  indicating  in  bold  print  on 
the-front  page  either  "Contains 
Privileged  Information — Do  Not 
Release"  or  "Contains  Critical  Energy 
Infrastructure  Information — Do  Not 
Release, "  with  every  page  in  the 
document  or  appendix  marked  either 
"Privileged  Information — ^Do  Not 
Release"  or  "Critical  Energy 
Infrastructure  Information — Do  Not 
Release,"  or 

(B)  In  cases  where  the  privileged 
information  or  CEII  cannot  reasonably 
or  coherently  be  separated  into  a 
separate  document  or  appendix: 

[1)  The  original  document,  indicating 
in  bold  print  on  the  front  page  either 
"Contains  Privileged  Information — Do 
Not  Release,"  or  "Contains  Critical 
Energy  Infrastructure  Information — Do 
Not  Release"  and,  on  everj^  page 
containing  privileged  information  or 
CEII.  the  marking  "Privileged 
Information — Do  Not  Release,"  or 
"Critical  Energy  Lifrastructiue 
Information— Do  Not  Release,"  with  the 
privileged  information  or  CEII  clearly 
identified,  and 

(2)  Fourteen  copies  of  the  document 
without  the  information  for  which 
privileged  treatment  is  sought,  and  with 
a  statement  indicating  that  information 
has  been  removed  for  privileged 
treatment,  ^d 

(iii)  The  name,  title,  address 
telephone  number,  e-mail  address,  and 
facsimile  number  of  the  person  or 
persons  to  be  contacted  regarding  the 
request  for  privileged  treatment  of 
documents  submitted  to  the 
Commissidn. 

(2)  For  documents  submitted  on 
electronic  media, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  on  the  elfectronic  media. 
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and  the  justification  for  non-disclosure 
of  the  information; 
(ii)  One  of  the  following: 

(A)  In  all  cases  where  the  privileged 
information  or  CEII  can,  as  a  practical 
matter,  be  segregated  into  a  separate 
document  or  appendix: 

(1)  One  copy  of  the  electronic  media 
and  fourteen  paper  copies  of  a  filing  all 
without  the  privileged  information  or 
CEII,  and  all  marked  either  "Privileged 
Information  Contained  in  Separate 
Attachment"  or  "Critical  Energy 
Infrastructure  Information  Contained  in 
Separate  Attachment,"  and 

(2)  One  copy  of  the  electronic  media 
and  one  paper  copy  of  a  separate 
document  or  appendix,  in  both  cases 
marked  on  media  itself  and  on  the  front 
page  either  "Contains  Privileged 
Information — Do  Not  Release"  or 
"Contains  Critical  Energy  Infrastructure 
Information — Do  Not  Release,"  with 
everjt  page  in  the  document  or  appendix 
marked  either  "Privileged  Information — 
Do  Not  Release"  or  "Critical  Energy 
Infrastructure  Information — Do  Not 
Release,"  and 

(3)  An  index  identifying  each  file  on 
the  media  and  whether  it  is  public, 
contains  Critical  Energy  Infrastructure 
Information,  or  contains  other 
privileged  information;  or 

(B)  In  cases  where  the  privileged 
information  or  CEII  cannot  reasonably 
or  coherently  be  separated  into  a 
separate  document  or  appendix: 

\l)  One  copy  of  a  complete  filing  on 
the  electronic  media  and  a  paper  copy, 
both  marked  on  the  media  itself  and  on 
the  front  page  either  "Contains 
Privileged  Information — Do  Not 
Release"or  "Contains  Critical  Energy 
Infrastructure  Information — Do  Not 
Release,"  with  every  page  containing 
privileged  information  or  CEII  marked 
either  "Privileged  Information — Do  Not 
Release"  or  "Critical  Energy 
Infrastructure  Information — Do  Not 
Release"  and  with  the  privileged 
information  or  CEII  clearly  and 
specifically  identified,  and 

[2)  One  copy  of  the  electronic  media 
without  the  information  for  which 
privileged  treatment  is  sought  and  with 
a  statement  that  information  has  been 
removed  for  privileged  treatment, 
together  with  fourteen  paper  copies 
without  the  information  for  which 
privileged  treatment  is  sought, 

(3)  An  index  identifying  each  file  on 
the  media  and  whether  it  is  pubfic, 
contains  Critical  Energy  Infrastructiire 
Information,  or  contains  other 
privileged  information,  and 

(iii)  The  name,  title,  address, 
telephone  number,  e-mail  address,  and 
facsimile  number  of  the  person  or 
persons  to  be  contacted  regarding  the 


request  for  privileged  treatment  of 
documents  submitted  to  the 
Commission. 

(c)  Effect  of  privilege  claim — (ijFor 
documents  filed  with  the  Commission, 
(i)  The  Secretary  of  the  Commission  will 
place  documents  for  which  privileged 
treatment  is  sought  in  accordance  with 
paragraph  (b](l)(ii)  of  this  section  in  a 
nonpublic  file,  while  the  request  for 
privileged  treatment  is  pending.  By 
placing  documents  in  a  nonpublic  file, 
the  Commission  is  not  making  a 
determination  on  any  claim  for 
privilege.  The  Commission  retains  the 
right  to  make  determinations  with  ' 
regard  to  any  claim  of  privilege,  and  the 
discretion  to  release  information  as 
necessary  to  carry  out  its  jurisdictional 
responsibilities. 

(ii)  The  Secretary  of  the  Commission 
will  place  the  request  for  privileged 
treatment  described  in  paragraph  (b)  of 
this  section  and  a  copy  of  the  original 
document  with  the  privileged 
information  removed  in  a  public  file 
while  the  request  for  privileged 
treatment  is  pending. 

(2)  For  documents  submitted  to 
Commission  staff.  The  notification 
procediu-es  of  paragraphs  (d),  (e),  and  (f) 
of  this  section  will  be  followed  by  staff 
before  making  a  document  public. 

(d)  Notification  of  request  and 
opportunity  to  comment.  When  a  FOIA 
x>t  CEII  requester  seeks  a  document  for 
which  privilege  is  claimed,  or  when  the 
Commission  itself  is  considering  release 
of  the  information,  the  Commission 
official  who  will  decide  whether  to 
make  the  document  public  will  notify 
the  person  who  submitted  the  document 
and  give  the  person  an  opportunity  (at 
least  five  days)  in  which  to  comment  in 
writing  on  the  request.  A  copy  of  this 
notice  will  be  sent  to  the  requester. 

(e)  Notification  before  release.  Notice 
of  a  decision  by  the  Commission,  the 
Chairman  of  the  Commission,  the 
Director.  Office  of  External  Affairs,  the 
General  Counsel  or  General  Counsel's 
designee,  a  presiding  officer  in  a 
proceeding  imder  part  385  of  this 
chapter,  or  any  other  appropriate  official 
to  deny  a  claim  of  privilege,  in  whole 

or  in  part,  will  be  given  to  any  person 
claiming  that  information  is  privileged 
no  less  than  five  days  before  public 
disclosure.  The  notice  will  briefly 
explain  why  the  person's  objections  to 
disclosure  are  not  sustained  by  the 
Commission.  A  copy  of  this  notice  will 
be  sent  to  the  FOIA  or  CEII  requester. 

(f)  Notification  of  suit  in  Federal 
courts.  When  a  FOIA  requester  brings 
suit  to  compel  disclosiire  of  information 
for  which  a  person  has  claimed 
privileged  treatment,  the  Commission 


will  notify  the  person  who  submitted 
the  documents  of  the  suit. 

5.  Add  §388.113  to  read  as  follows: 

§388.113.    Accessing    critical  energy 
infrastructure  information. 

(a)  Scope.  This  section  governs  access 
to  critical  energy  infrastructure 
information  (CEII).  The  rules  governing 
submission  of  CEII  are  contained  in  18 
CFR  388.112(b).  The  Commission 
reserves  the  right  to  restrict  access  to 
previously  filed  docmnents  as  well  as 
Commission-generated  documents 
containing  CEII. 

(b)  Purpose.  The  procedures  in  this 
section  are  available  at  the  requester's 
option  as  an  alternative  to  the  FOIA 
procedures  in  §  388.108  where  the 
information  requested  is  exempted  from 
disclosure  under  the  FOIA  and  contains 
CEII. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Critical  energy  infrastructure 
information  means  information  about 
proposed  or  existing  critical 
infrastructure  that: 

(i)  Relates  to  the  production, 
generation,  transportation,  transmission, 
or  distribution  of  energy; 

(ii)  Could  be  useful  to  a  person  in 
planning  an  attack  on  critical 
infrastructure; 

(iii)  Is  exempt  from  mandatory 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552;  and 

(iv)  Does  not  simply  give  the  location 
of  the  critical  infrastructure. 

(2)  Critical  infrastructure  means 
existing  and  proposed  systems  and 
assets,  whether  physical  or  virtual,  the 
incapacity  or  destruction  of  which 
would  negatively  affect  security, 
economic  security,  public  health  or 
safety,  or  any  combination  of  those 
matters. 

(d)  Optional  procedures  for  requesting 
critical  energy  infrastructure 
information. 

(1)  An  owner/operator  of  a  facility, 
including  employees  and  officers  of  the 
owner/operator,  may  obtain  CEII 
relating  to  its  own  facility  directly  from 
Commission  staff  without  going  through 
the  procedures  outlined  in  paragraph 
(d)(3)  of  this  section. 

(2)  An  agent  or  representative  of  an 
owner/operator  must  obtain  information 
from  the  owner/operator. 

(3)  If  any  other  requester  has  a 
particular  need  for  information 
designated  as  CEII.  the  requester  may 
request  the  information  using  the 
following  procedures: 

(i)  File  a  written  request  writh  the 
Commission's  CEII  Coordinator.  The 
request  shall  contain  the  following: 
Requester's  name,  date  and  place  of 


birth,  title,  address,  and  telephone 
number;  the  name,  address,  and 
telephone  number  of  the  person  or 
entity  on  whose  behalf  the  information 
is  requested;  a  detailed  statement 
explaining  the  particular  need  for  and 
intended  use  of  the  information;  and  a 
statement  as  to  the  requester's 
willingness  to  adhere  to  limitations  on 
the  use  and  disclosure  of  the 
information  requested.  Requesters  are 
also  requested  to  include  their  social 
security  number  for  identification 
piuposes. 

(ii)  Once  the  request  is  received,  the 
CEII  Coordinator  will  determine  if  the 
information  is  CEII.  and.  if  it  is.  whether 
to  release  the  CEII  to  the  requester.  The 
CEII  Coordinator  will  balance  the 
requester's  need  for  the  information 
against  the  sensitivity  of  the 
information.  If  the  fequester  is 
determined  to  be  eligible  to  receive  the 
information  requested,  the  CEII 
Coordinator  will  determine  what 
conditions,  if  any.  to  place  on  release  of 
the  information.  Where  appropriate,  the 
CEII  Coordinator  will  forward  a  non- 
disclosure agreement  (NDA)  to  the 
requester  for  execution.  Once  the 
requester  signs  any  required  NDA,  the 
CEII  Coordinator  will  make  the  critical 
energy  infrastructure  information 
available  to  the  requester.  The  CEII 
Coordinator's  decisions  regarding 
release  of  CEII  are  subject  to  rehearing 
as  provided  in  §  385.713  of  this  chapter. 

(iii)  The  CEII  Coordinator  will  attempt 
to  respond  to  the  requester  under  this 
section  according  to  the  timing  required 
for  responses  under  the  Freedom  of 
Information  Act  in  §  388.108(c),  and 
will  provide  notice  to  the  submitter  in 
accordance  with  §  388.112(d)  and  (e). 

Appendix  A 

List  of  Commenters 

Adirondack  Mountain  Club 

An\^ican  Electric  Power  System 

American  Gas  Association 

American  Library  Association 

Bonneville  Power  Administration  (BPA) 

Commonwealth  Associates,  Inc. 

City  Public  Service  of  San  Antonio 

Duke  Energy  Corporation  (Duke) 

Edison  Electric  Institute  (EEI),  including  the 
EEI  Alliance  of  Energy  Suppliers,  and  EEI 
Transmission  Group 

Electric  Power  Supply  Association  (EPSA) 

Exelon  Generation  Corporation  on  behalf  of 
its  public  utility  subsidiaries  PECO  Energy 
Company  and  Commonwealth  Edison 
Company 

Federation  of  American  Scientists 

Hydropower  Reform  Coalition  (HRC) 

The  Industrials:  Process  Gas  Consumers 
Group,  American  Forest  &  Paper  Ass'n, 
American  Iron  &  Steel  Institute,  Georgia 
Industrial  Group,  Florida  Industrial  Gas 
Users,  Industrial  Gas  Users  of  Florida,  and 
United  States  Gypsum  Company 


Interstate  Natural  Gas  Association  of  America 

(INGAA) 
Massachusetts  Energy  Facilities  Siting  Board 
MidAmerican  Energy  Company 
(MidAmerican) 

National  Association  of  Regulatory  Utility 
Commissioners  (NARUC) 

National  Grid  USA 

National  Hydropower  Association 

New  York  State  Public  Service  Commission 

North  American  Electric  Reliability  Council 
(NERC) 

Northwest  Natuial  Gas  Company  (Northwest 
Natural) 

Oklahoma  Corporation  Commission 

Oklahoma  Gas  and  Electric  Company     , 

Lydia  Olchoff 

OMB  Watch 

Pace  Global  Energy  Services 

Pacific  Gas  &  Electric  Company  (PG&E) 

PJM  Interconnection,  L.L.C.  (PJM) 

GE  Power  Systems  Energy  Consulting  (GE) 

Puget  Sound  Energy.  Inc. 

Reliant  Resources,  Inc.  (Reliant) 

Reporters  Committee  for  Freedom  of  the 
Press  and  The  Society  of  Environmental     ' 
Journalists  (Reporters  Committee) 

Southern  California  Edison  Company  (SCE) 

Society  of  Professional  Journalists 

Southern  Company  Services,  Inc.,  acting  for 
itself  and  as  agent  for  Alabama  Power 
Company,  Georgia  Power  Company,  Gulf 
Power  Company,  Mississippi  Power 
Company,  Savannah  Electric  and  Power 
Company,  and  Southern  Power  Company 
(Southern) 

Public  Utilities  Commission  of  Ohio,  the 
Michigan  Public  Service  Commission  and 
the  staff  of  the  Oklahoma  Corporation 
Commission  (States) 

Transmission  Access  Policy  Study  Group 

Washington  Legal  Foundation  and  Public 
Interest  Clinic,  George  Mason  University 
School  of  Law  (Washington  Legal 
Foundation) 

Williston  Basin  Interstate  Pipeline  Company 
(Williston  Basin) 

Whitfield  Russell  Associates 

Appendix  B 

Applicability  of  Freedom  of  Information  Act 
Exemptions  to  Critical  Energy  Infrastructure 
Information 

The  Commission's  actions  in  the  NOPR 
and  the  final  rule  are  based  on  its  position 
that  CEII  includes  only  information  that  is 
exempt  from  disclosure  under  FOIA.  The 
exemptions  most  likely  to  appjy  to  CEII  are 
Exemptions  2,  4,  and  7.  A  discussion  of  the 
potential  applicability  of  each  follows.  ' 

a.  Exemption  2 

Exemption  2  exempts  from  disclosure 
"records  related  solely  to  the  internal 
personnel  rules  and  practices  of  an  agency."  ' 
According  to  guidance  from  the  Department 
of  Justice  (DOJ),  "lajny  agency  assessment  of. 
or  statement  regarding,  the  vulnerability  of 
such  a  critical  asset  should  be  protected 
pursuant  to  Exemption  2."2  DOJ  has 
counseled  agencies  that  "a  wide  range  of 


information  can  be  withheld  under 
Exemption  2's  'circumvention'  aspect."  ^  DOJ 
also  has  instructed  agencies  to  take  full 
advantage  of  the  breadth  of  Exemption  2's 
protection  for  critical  infrastructure 
information.'' 

The  Commission  has  concluded  that  a 
portion  of  the  CEII  is  exempt  from  disclosure 
under  Exemption  2  of  FOIA.  Illustratively, 
the  Commission  is  expanding  its  efforts  to 
help  facility  owners  and  operators  assess 
security  risks  and  protect  facilities  from 
attack.5  Information  developed  or  created  by 
the  Commission  as  part  of  these  efforts  is 
likely  to  fall  within  the  ambit  of  Exemption 
2.  Documents  describing  inspections  of 
regulated  facilities  likewise  will  fall  within 
Exemption  2  if  they  assess  or  describe 
vulnerabilities  of  the  project. 

h.  Exemption  4 

Exemption  4  protects  from  public 
disclosure  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a  person 
and  privileged  or  confidential."'*  The 
Commission  has  determined  that  much  of  the 
CEII  falls  within  the  scope  of  Exemption  4, 
on  the  basis  that  release  of  the  information 
could, cause  competitive  harm  to  submitters, 
impair  the  Commission's  ability  to  obtain 
similar  information  in  the  future,  or  impair 
the  effectiveness  of  the  Commission's 
programs: 

There  are  two  primary  issues  regardingthe 
application  of  Exemption  4  to  CEII.  First, 
whether  the  fact  that  this  sort  of  information 
had  been  publicly  available  in  the  past 
undermines  an  argument  that  it  is  now 
confidential,  and  second,  whether  the  Trade 
Secrets  Act  ^  prohibits  the  Commission  from 
sharing  this  information  on  a  "need-to- 
know"  basis. 

The  Commission  concludes  that  the  fact 
that  this  information  has  been  previously 
public  does  not  defeat  Exemption  4. 
Americans  live  in  a  different  world  today 
than  they  did  prior  to  September  11,  2001". 
Americans  have  had  to  face  the  harsh 
realities  of  terrorism  on  their  soil.  This  has 
forced  the  nation  to  reassess  its  vulnerability 
to  terrorist  threats.  Government  agencies  as 
well  as  private  companies  have  had  to 
reconsider  the  extent  to  which  they  make 
information  freely  available  to  others. 

Specifically,  under  National  Parks  S- 
Conservation  Assoc,  v.  Morton.  49  F.2d  765 
(DC  Cir.  1974)  (National  Parks]  and  Critical. 
Mass  Energy  Project  v.  NRC.  975  F.2d  871 
(DC  Cir.  1992)  (Critical  Mass),  the  initial 
inquiry  in  Exemption  4  cases  is  whether  the 
information  was  submitted  to  the  government 
voluntarily  or  whether  it  was  compelled  to  be 
submitted.  For  voluntary  submissions,  the 
information  is  entitled  to  protection  if  it 
"would  customarily  not  be  released  to  the 
public  bv  the  person  from  whpm  it  was 


>  5  U.S.C.  552(b)(2). 

2  DOJ  2001  FOIA  Post  19.  posted  Octolier  15, 
2001.  DO)  is  the  Federal  agency  responsible  for  the 
administration  of  the  FOIA. 


3  W.       ■ 

*The  Commission  has  jurisdiction  over  tiie  safety 
of  hydroelectric  projects  under  sections  4(e).  10(a). 
and  10(c)  of  the  Federal  Power  Act.  16  U.S.C. 
797(e).  803(a).  (c). 

6  5  U.S.C.  552(b)(4). 

'18  U.S.C.  1905. 


9872  Federal  Register / Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


9873 


obtained.""  This  test  focuses  on  the 
submitter's  current  treatment  of  the 
information,  not  past  treatment.  Therefore,  if, 
in  the  post-September  11  world,  the  company 
would  not  release  the  information  to  the 
public,  the  Commission  should  not  release 
the  information. 

For  compelled  submissions,  there  is  a 
three-pronged  test — the  competitive  harm 
prong,  the'  impairment  prong,  and  the 
program  effectiveness  prong.  If  any  of  the 
three  tests  is  met,  the  information  is  exempt 
from  mandatory  disclosure  under  FOIA  even 
though  it  may  have  been  previously  public." 
Under  the  competitive  harm  prong,  there 
must  be  evidence  of  actual  competition,  and 
a  likelihood  of  substantial  competitive 
injury.'"  This  inquiry  tends  to  be  fact 
specific,  so  it  is  not  possible  to  identify  with 
certainty  which  categories  of  CEII  would 
meet  the  test.  However,  as  utilities  transition 
from  monopolies  to  competitive  markets,  it 
may  be  easier  for  them  to  demonstrate  actual 
competition.  The  inquiry  is  whether  the 
submitter  is  facing  competition  at  the  time 
the  Commission  received  the  request  for  the 
information,  not  whether  there  was 
competition  when  the  information  was  first 
submitted  to  the  Commission.  If  the 
competitive  situation  has  changed,  the 
likelihood  of  competitive  harm  would  be 
analyzed  using  the  current  situation,  not  pa.st 
conditions.  Where  competition  is  found  to 
exist,  the  next  issue  is  whether  release  of  the 
information  is  likely  to  result  in  substantial 
competitive  injury  to  the  submitter.  Again, 
the  likelihood  of  competitive  injury  would  be 
examined  at  the  time  the  Commission 
received  the  request  for  the  information. 
Whether  the  information  could  have  harmed 
the  submitter  two  years  earlier  is  irrelevant: 
what  is  relevant  is  whether  release  of  the 
information  at  the  time  of  the  request  would 
cause  competitive  harm  to  the  submitter." 


»  Critical  Mass.  975  F.2d  at  878. 

"While  most  of  the  submissions  to  a  regulatory 
agency  like  FERC  may  appear  to  be  compelled,  this 
may  not  necessarily  be  the  case.  DO)  has  recognized 
that  the  "existence  of  agency  authority  to  require 
submission  of  information  does  not  automatically 
mean  such  a  submission  is  'required';  the  agency 
authority  must  actually  be  exercised  in  order  for  a 
particular  submission  to  be  deemed  'required.'  " 
OOI  Freedom  of  Information  Act  Guide  &  Privacy 
Act  Overview.  May  2002  ed.,  at  202.  Courts  have 
found  submissions  to  be  voluntary  where  the 
agency  had  issued  a  subpoena  but  not  sought  to 
enforce  it.  see  McDonnell  Douglas  Corp.  v.  EEOC. 
9^2  F.  Supp.  235  (E.D  Mo.  1996).  and  where  the 
agency  did  not  have  authority  to  enforce  the 
information  collection  because  the  information 
request  violated  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501.  .see  Center  for  Auto  Safety  v.  NHTSA. 
244  F.3d  144  (D.C.  Cir.  2001).  At  bottom,  the 
question  of  whetlier  the  information  has  been 
submitted  voluntarily  or  was  compelled  must  be 
analyzed  on  a  case-by-case  basis. 

'".See  CNA  Fin.  Corp.  v.  Donovan.  830  F  2d  1132 
(D.C.  Cir.  1987)  (CN/*). 

'  ■  The  Ckimmission's  analysis  of  a  submitter's 
competitive  situation  under  FOIA  is  not  the  same 
as,  and  indeed  is  less  rigid  than,  the  analysis  it  must 
perform  to  establish  lack  of  market  power  for 
charging  market  based  rates.  For  FOIA  purposes, 
the  competition  requirement  is  satisfied  if  the 
submitter  faces  some  level  of  actual  competition. 
See  Niagara  Mohawk  Power  Corp.  v.  DOE.  169  F.3d 
16.  19  (DDC.  1999)  [Niagara). 


The  test  most  frequently  applied  under  the 
competitive  harm  prong  is  whether  use  of  the 
information  by  competitors  is  likely  to  harm 
the  submitter.'^  This  may  be  fajrly 
challenging  to  demonstrate  in  the  case  of  CEII 
because  the  primary  concern  is  that  the 
information  could  be  used  to  plan  an  attack 
on  the  infrastructure,  not  that  it  could  be 
used  to  steal  customers  or  undercut  prices. 
On  the  other  hand,  a  submitter  may  be  able 
to  show  competitive  harm  where  use  of  the 
information  by  someone  other  than  a 
competitor  could  cause  financial  harm  to  the 
submitter.'^  As  relevant  here,  a  terrorist 
attack  on  the  energy  infrastructure  could 
cause  financial  harm  to  the  owners  and 
operators  of  the  facilities  because  of  lost 
opportunity  costs  as  well  as  repair  costs. 

For  compelled  submissions,  the 
impairment  prong  is  satisfied  where 
disclosure  may  affect  the  reliability  or  quality 
of  the  information  received.'^  The  more 
subjective  the  filing  requirement,  the  more 
likely  that  disclosure  of  the  information 
could  impair  the  Commission's  ability  to  get 
thorough  and  accurate  information  in  the 
future.'*  As  noted  by  EEI  in  its  comments  on 
the  NOI,  regulated  entities  may  have 
discretion  regarding  how  to  construct  their 
filings.'*'  If  companies  are  worried  that 
information  they  submit  will  be  subject  to 
public  disclosure,  they  may  choose  not  to 
submit  the  same  level  of  detail  that  they 
might  otherwise  submit.  In  such 
circumstances,  and  assuming  the 
submissions  would  otherwise  comply  with 
the  Commission's  regulations,  the 
information  may  be  exempt  fi-om  disclosure 
under  the  impairment  prong  of  Exemption  4. 

Critical  Mass  recognized  that  in  addition  to 
the  competitive  harm  and  impairment 
prongs,  there  may  be  other  instances  where 
non-disclosure  is  warranted  in  order  to 
protect  other  governmental  interests,  such  as 
program  effectiveness."  Recently,  in  Public 
Citizen  Health  Research  Group  v.  N/H,'^  the 
district  court  relied  on  Critical  Mass  in 
determining  that  'impairment  of  the 
effectiveness  of  a  government  program  is  a 
proper  factor  for  consideration  in  conducting 
an  analysis  under"  Exemption  4.  The  court 
held  that  the  National  Institutes  of  Health's 
royalty  information  was  protected  under 
Exemption  4  because  release  of  the 
information  would  make  companies  reluctant 
to  enter  into  agreements  with  NIH,  thus 
impairing  the  effectiveness  of  NIH's  licensing 


'2  See,  e.g..  CNA,  8,30  F.2d  at  1152  &  n.l58;  Public 
Citizen  Health  Research  Group  v.  FDA,  704  F.2d 
1280.  1291  (DC.  Cir.  1983). 

•J  See  Nodler  v.  FDIC.  899  F.  Supp.  158,  163 
(S.D.N.Y.  1995)  [Nadler],  affd.  92  F.3d  93  (2d  Cir. 
1996). 

•••  Id. 

<^  See  Niagara  Mohawk.  169  F.3d  at  1H  (holding 
that  impairment  is  unlikely  to  be  found  where  "data 
sought  appears  to  take  the  form  of  hard,  cold 
numbers  on  energy  use  and  production,  the  fudging 
of  which  may  strain  all  but  the  deliberately 
mendacious."). 

'»  EEI  NOI  comments  at  p.  42. 

"See  Critical  Mass.  975  F.2d  879  ("It  should  be 
evident  from  this  review  that  the  two  interests 
identified  in  that  National  Parks  test  are  not 
exclusive."). 

'■  209  F.  Supp  2d  37  at  52  (DDC.  Mar.  12,  2002) 
(alternative  holding). 


program.'*  The  court  reached  a  similar 
conclusion  in  Judicial  Watch.  Inc.  v.  Export- 
Import  Bank,  where  release  of  certain 
financial  information  from  foreign  export 
credit  agencies  was  held  to  be  exempt  from 
disclosure  because  release  would  make  the 
credit  agencies  look  for  financing  outside  of 
the  United  States,  undermining  the  agency's 
statutory  purpose  of  fostering  doAiestic 
economic  growth  by  supporting  export 
transactions.^" 

Applying  these  recent  decisions  here, 
indiscriminate  release  of  CEII  could  impair 
the  effectiveness  of  the  Commission's 
programs,  which  are  meant  to  satisfy  its 
mandate  to  regulate  and  oversee  energy 
industries  in  the  economic  and 
environmental  interest  of  the  American 
public.^'  Inappropriate  release  of  CEII  could 
make  the  infrastructure  more  vulnerable  to 
attack,  threatening  those  industries  and 
resulting  in  potentially  devastating  economic 
and  environmental  consequences.  Release  of 
CEII  also  could  make  regulated  entities  less 
forthcoming  in  the  information  they  provide 
to  the  Commission,  especially  where  they 
have  discretion  as  to  what  they  submit. ^^ 
Restricted  flow  of  information  between  the 
Commission  and  the  companies  could  impair 
the  Commission's  programs  that  rely  on  such 
information.  This  is  of  particular  concern  in 
today's  world,  where  the  Commission  is 
seeking  additional  information  from 
licensees  to  assure  that  the  infrastructure  is 
sited  and  built  safely  and  remains  protected. 
Finally,  release  of  CEII  could  harm  the 
relationship  between  Commission  staff  and 
the  regulated  companies,  impairing  trust,  and 
causing  the  parties  to  deal  with  each  other  in 
a  more  adversarial  manner  than  necessary. 
For  all  of  these  rea.sons,  much,  if  not  all  of 
the  CEII  would  be  exempt  from  disclosure 
under  the  third  prong  of  Exemption  4  as  it 
relates  to  compelled  submissions. 

A  second  issue  is  whether  the  Trade 
Secrets  Act  prohibits  the  Commission  from 
sharing  Exemption  4  material  on  an  as- 
needed  basis.  The  Trade  Secrets  Act  states  in 
relevant  part  that: 

Whoever,  being  an  officer  or  employee  of 
the  United  States  or  of  any  department  or 
agency  thereof,  publishes,  divulges,  discloses 
or  makes  known  in  any  manner  or  to  any 
extent  not  authorized  by  law  any  informafton 
coming  to  him  in  the  course  of  his 
employment  or  official  duties  or  by  reason  of 
any  examination  or  investigation  made  by,  or 
return,  report  or  record  made  to  or  filed  with, 
such  department  or  agency  or  officer  or 
employee  thereof,  which  concerns  or  relates 
to  trade  secrets,  processes,  operations,  style 
of  work,  or  apparatus,  or  to  the  identify, 
confidential  statistical  data,  amount  or  source 
of  any  income,  profits,  losses  or  expenditures 
of  any  person,  firm,  partnership,  corporation, 
or  association;  *   *   *  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law; 
shall  be  fined  not  more  than  $1,000,  or 
imprisoned  not  more  than  one  year,  or  both; 


and  shall  be  removed  from  office  or 
employment. 2^ 

See  Chrysler  Corp.  v.  Brown,  441  U.S.  281, 
301(1979)  [Chrysler).  The  Trade  Secrets  Act 
applies  to  formal  agency  actions  as  well  as 
actions  by  the  agency's  individual 
empjoyees.  Courts  have  found  that  the 
coverage  of  the  Trade  Secrets  Act  and 
Exemption  4  are  co-extensive,^*  meaning  that 
the  Trade  Secrets  Act  generally  prohibits 
release  of  information  covered  by  Exemption 
4.25  However,  the  Trade  Secrets  Act  permits 
disclosure  of  trade  secret  information  where 
"authorized  by  law."  2**  Accordingly,  under 
the  Trade  Secrets  Act.  protected  information 
may  be  released  where  there  is  statutory  or 
regulatory  authority  for  the  agency  to  release 
it.  In  cases  where  the  authorization  for 
release  is  found  in  an  agency  regulation,  the 
inquiry  is  whether  the  regulation  permitting 
the  release  is  authorized  by  law.^^ 

The  Commission  has  statutory  authority  to 
release  trade  secret  information.  While  both 
the  Federal  Power  ^d  Natural  Gas  Acts 
place  restrictions  on  an  individual 
employee's  release  of  information  gathered  in 
the  course  of  examining  records  of  a 
company,  they  permit  the  Commission  itself 
to  authorize  such  a  release.  The  Federal 
Power  Act  provides: 

The  Commission  shall  at  alltimes  have 
access  to  and  the  right  to  inspect  and 
examine  all  accounts,  records,  and 
memorajida  of  licensees  and  public  utilities, 
and  it  shall  be  the  duty  of  such  licensees  and 
public  utilities  to  furnish  to  the  Commission, 
within  such  reasonable  time  as  the 
Commission  may  order,  any  information  with 
respect  thereto  which  the  Commission  may 
by  order  require,  including  copies  of  maps, 
contracts,  reports  of  engineers,  and  other 
data,  records,  and  papers,  and  to  grant  to  all 
agents  of  the  Commission  free  access  to  its 
property  and  its  accounts,  records  and 
memorandum  when  requested  so  to  do.  No 
member,  officer,  or  employee  of  the 
Commission  shall  divulge  any  fact  or 
information  which  may  come  to  his 
knowledge  during  the  course  of  examination 
of  books  or  other  accounts,  as  hereinbefore 
provided,  except  insofar  as  he  may  be 
directed  by  the  Commission  or  by  a  court.^* 

In  addition,  sections  4  and  312  of  the 
Federal  Power  Act  authorize  the  Commission 
"(tjo  make  public  from  time  to  time  the 
information  secured  hereunder  and  to 
provide  for  the  publication  of  its  reports  and 
investigations  in  such  form  and  manner  as 
may  be  best  adapted  for  public  information 
and  use."  ^a  Section  14  of  the  Natural  Gas  Act 
provides  similar  authorization.  It  states: 

The  Commission  maypermit  any  person  to 
file  with  it  a  statement  in  writing,  under  oath 
or  otherwise,  as  it  shall  determine,  as  to  any 
or  all  facts  and  circumstances  concerning  a 
matter  which  mpy  be  the  subject  of 


">W.  at  54. 

2"  108  F.  Supp.  2d  19.  30  (D.D.C.  2000). 
2'  See  http://\\'ww.ferc.gov/ About/mission/ 
mission_intro.htm  (2002). 
"  See  Nadler.  899  F.  Supp.  158.  162. 


23 18  U.S.C.  1905. 

?«  See.  e.g.,  Bartboldi  Cable  Co.  v.  FCC.  114  F.3d 
274  (D.C.  Or.  1997);  CNA.  830  F.2d  at  1152. 

"OVy^,  830F.2datll51. 

2»  Chrysler.  441  U.S.  at  301. 

"Id. 

2»  16  U.S.C.  825(b);  see  also  15  U.S.C.  717g(b) 
(Natural  Gas  Act)  and  18  CFR  3c.2(a). 

M 16  U.S.C.  797(d),  825k. 


investigation.  The  Commission,  in  its 
discretion,  may  publish  in  the  manner 
authorized  in  section  312  of  the  Federal 
Power  Act  *   *   *  information  concerning  any 
such  matter.'" 

Because  these  provisions  give  the 
Commission  broad  discretion  to  release 
information,  such  release  would  be 
authorized  by  law  under  the  Federal  Power 
and  Natural  Gas  Acts  and,  therefore, 
permitted  under  the  Trade  Secrets  Act, 
creating  an  exception  to  the  normal  situation 
where  the  Trade  Secrets  Act  prohibits  release 
of  information  covered  by  Exemption  4.  This, 
in  turn,  would  permit  the  Commission  to 
withhold  the  information  from  public  FOIA 
disclosure  under  Exemption  4,  and  still 
disclose  the  information  to  selected 
individuals  with  appropriate  restrictions  on 
use  and  dissemination  of  that  information 
without  violating  the  Trade  Secrets  Act. 

c.  Exemption  7 

Exemption  7  exempts  from  disclosure 
certain  information  compiled  for  law 
enforcement  purposes.^'  For  purposes  of 
CEII,  the  most  relevant  Exemption  7 
provision  is  7(F),  which  allows  information 
to  be  withheld  in  order  to  protect  a  person's 
life  or  physical  safety.  In  order  to  invoke 
Exemption  7,  the  agency  must  be  able  to 
deitionstrate  that  the  document  at  issue 
involves  enforcement  of  a  statute  or 
regulation  that  the  agency  is  authorized  to 
enforce.  The  Commission  has  very  broad 
authority  to  enforce  the  provisions  of  the 
Federal  Power  Act  and  the  Natural  Gas  Act. 
For  instance,  under  the  Federal  Power  Act, 
the  Commission  (1)  Monrtors  and 
investigates  compliance  with  licenses, 
exemptions  and  preliminafy  permits  it 
issues;  'z  (2)  determines  just  and  reasonable 
rates;  '^  and  (3)  ensures  compliance  with  the 
Act  and  regulations  issued  thereunder.'* 
Similarly,  with  respect  to  the  Natural  Gas 
Act,  the  Commission  has  broad  authority  to 
(1)  Determine  whether  rates  and  charges  are 
just  and  reasonable;  '*  and  (2)  enforce 
violations  of  the  statute  or  regulations  issued 
thereunder. '«  Thus,  given  its  broad 
enforcement  authority,  much  of  the 
information  the  Commission  collects 
qualifies  as  information  collected  for  a  law 
enforcement  purpose.  For  such  law 
enforcement  information  to  enjoy  protection 
under  Exemption  7(F),  however,  the  release 
of  the  information  must  reasonably  be 
expected  to  endanger  a  person's  life  or  safety. 

As  noted  in  paragraph  11  of  the  final  rule, 
there  have  been  official  warnings  that  the 
energy  infrastructure  could  be  the  target  of 
terrorist  attacks.  Given  that  an  attack  on  the 
energy  infrastructure  is  a  legitimate  threat, 
the  Commission  concludes  that  release  of 
information  that  could  facilitate  or  increase 
the  likelihood  of  the  success  of  such  an 
attack  could  be  expected  to  endanger  life  and 
safety  of  people.  The  failure  of  a  dam  could 


cause  fioodiuglhat  would  endanger  lives,  as 
could  the  explosion  of  a  natural  gas  pipeline. 
Interruptions  to  gas  and  electric  power 
supplies  likewise  could  endanger  lives  of 
those  reliant  on  power,  especially  in  times  of 
extreme  hot  or  cold  weather.  For  these 
reasons,  information  identified  as  CEII  may 
qualify  for  protection  under  Exemption  7(F). 


[FR  Doc.  03-4834  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminitrtration 

21  CFR  Part  165 
[Docket  No.  03ri-0068] 

Beverages:  Bottled  Water 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
bottled  water  quality  standard 
regulations  by  establishing  an  allowable 
level  for  the  contaminant  uranium.  As  a 
consequence,  bottled  water 
manufacturers  are  required  to  monitor 
their  finished  bottled  water  products  for 
uranium  at  least  once  each  year  luider 
the  current  good  manufacturing  practice 
(CGMP)  regulations  for  bottled  water. 
Bottled  water  manufacturers  are  also 
required  to  monitor  their  source  water 
for  uranium  as  often  as  necessary,  but  at 
least  once  every  4  years  unless  they 
meet  the  criteria  for  the  source  water 
monitoring  exemptions  under  the  CCMP 
regulations.  FDA  will  retain  the  existing 
allowable  levels  for  combined  radiimi- 
226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity.  This  direct  final 
rule  will  ensure  that  the  minimum 
quality  of  bottled  water,  as  affected  by 
uranium,  combined  radium-2^b/-228, 
gross  alpha  particle  radioactivity,  and 
beta  particle  and  photon  radioactivity, 
remains  comparable  with  the  quality  of ' 
public  drinking  water  that  meets  the 
Environmental  Protection  Agency's 
(EPA's)  standards.  FDA  is  issuing  a 
direct  final  rule  for  this  action  because   •. 
the  agency  expects  that  there  will  be  no 
significant  adverse  conunent  on  this 
rule.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
companion  proposed,  rule  imder  the 
agency's  usual  procedure  for  notice-and- 
comment  rulemaking,  to  provide  a 
procedtu^l  fi'amework  to  finalize  the 
rule  in  the  event  the  agency  receives  any 
significant  adverse  comments  and 
withdraws  this  direct  final  rule.  The 
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companion  proposed  rule  and  direct 
final  rule  are  substantively  identical. 

DATES:  This  rule  is  effective  December  8, 
2003.  Submit  written  or  electronic 
comments  by  May  2,  2003.  If  FDA 
receives  no  significant  adverse 
comments  during  the  specified 
comment  period,  the  agency  will 
publish  a  document  in  the  Federal 
Register  no  later  than  June  11,  2003, 
confirming  the  effective  date  of  the 
direct  final  rule.  If  the  agency  receives 
any  significant  adverse  comment  during 
the  comment  period,  FDA  intends  to 
withdraw  this  direct  final  rule  by 
publication  in  the  Federal  Register  no 
later  than  June  11,  2003.  The  Director  of 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51  of  certain  publications  in 
§  165.110(b)(5)(ii)  as  of  December  8, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
South,  Center  for  Food  Safety  and 
Applied  NuU-ition  (HFS-306),  Food  and 
Drug  Administration,  5100  Faint  Branch 
Pkwy.,  College  Park.  MD  20740,  301- 
436-1640. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  December  7. 
2000  (65  FR  76708).  EPA  published  the 
Radionuclides  Rule  to  address  potential 
public  health  effects  from  the  presence 
of  radionuclides  in  drinking  water.  This 
rulemaking  finalized  a  proposed  rule 
that  EPA  published  in  the  Federal 
Register  of  July  18,  1991  (56  FR  33050). 

Radionuclides  are  radioactive 
elements  that  occur  naturally  in  the 
Earth's  crust  or  are  formed  as  a  result  of 
cosmic  ray  interactions.  Human 
activities  can  also  add  radionuclides  to 
the  environment.  Radionuclides  emit 
ionizing  radiation  when  they 
radioactively  decay.  The  potential  for 
harmful  health  effects  from  radionuclide 
exposure  results  from  the  ability  of 
ionizing  radiation  to  chemically  change 
molecules  that  make  up  biological  tissue 
through  a  process  called  ionization. 
Studies  have  shown  long-term  exposure 
to  radionuclides  including  uranium  in 
drinking  water  may  result  in  increased 
risk  of  cancer  and  that  exposure  to 
uranium  can  have  aoverse  health  effects 
on  kidney  function  (65  FR  76708  at 
76712-76713). 


National  primary  drinking  water 
regulations  (NPDVVRs)  are  issued  by 
EPA  to  protect  the  public  health  from 
the  adverse  effects  of  contaminants  in 
drinking  water.  NPDVVRs  specify 
maximum  contaminant  levels  (MCLs)  or 
treatment  techniques  for  drinking  water 
contaminants.  In  addition,  at  the  same 
time  that  it  issues  NPDWRs,  EPA 
publishes  maximum  contaminant  level 
goals  (MCLCs).  which  are  not  regulatory 
requirements  but  rather  are 
nonenforceable  health  goals  that  are 
based  solely  on  considerations  of 
protecting  the  public  from  adverse 
health  effects  of  drinking  water 
contamination. 

In  the  Radionuclides  Rule.  EPA 
issued  an  NPDWR  containing  an  MCL 
for  uranium.  EPA  retained  the  existing 
MCLs  for  combined  radium-226/-228, 
gross  alpha  particle  radioactivity,  and 
beta  particle  and  photon  radioactivity 
and  indicated  the  analytical  methods  it 
approved  for  testing  for  uranium  and 
three  other  contaminants.  Finally,  EPA 
published  an  MCLG  of  zero  for  all 
radionuclides.  EPA's  NPDWR  has  an 
effective  date  of  December  8,  2003. 

Under  section  410(b)(1)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  349(b)(1)),  not  later  than  180 
days  before  the  effective  date  of  an 
NPDWR  issued  by  EPA  for  a 
contaminant  under  section  1412  of  the 
Safe  Drinking  Water  Act  (SDWA)  (42 
U.S.C.  300g-l),  FDA  is  required  to  issue 
a  standard  of  quality  regulation  for  that 
contaminant  in  bottled  water  or  make  a 
finding  that  such  a  regulation  is  not 
necessary  to  protect  the  public  health 
because  the  contaminant  is  contained  in 
water  in  public  water  systems  but  not  in 
water  used  for  bottled  water.  The 
effective  date  for  any  such  standard  of 
quality  regulation  is  to  be  the  same  as 
the  effective  date  of  the  NPDWR.  In 
addition,  section  410(b)(2)  of  the  act 
provides  that  a  quality  standard 
regulation  issued  by  FDA  shall  include 
monitoring  requirements  that  the  agency 
determines  to  be  appropriate  for  bottled 
water.  Further,  section  410(b)(3)  of  the 
act  requires  a  quality  standard  for  a 
contaminant  in  bottled  water  to  be  no 
less  stringent  than  EPA's  MCL  and  no 
less  protective  of  the  public  health  than 
EPA's  treatment  technique  requirements 
for  the  same  contaminant. 

II.  Direct  Final  Rulemaking 

FDA  has  determined  that  the  subjects 
of  this  rulemaking  are  suitable  for  a 
direct  final  rule.  The  actions  taken 
should  be  noncontroversial  and  the 
agency  does  not  anticipate  receiving  any 
significant  adverse  comment. 

FDA  is  adopting  EPA's  MCL  for 
uranium  as  an  allowable  level  in  the 


quality  standard  regulation  for  bottled 
water.  FDA  is  also  retaining  the  existing 
allowable  levels  for  combined  radium- 
226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity  in  the  quality 
standard  regulation  for  bottled  water. 
The  existing  allowable  levels  for  these 
radionuclides  in  bottled  water  are 
identical  to  the  existing  MCLs  for  the 
same  radionuclides  in  drinking  water 
that  EPA  retained  in  their  Radionuclides 
Rule.  FDA  also  is  specifying  analytical 
methods  for  determining  whether  the 
bottled  water  is  in  compliance  with  the 
quality  standards. 

As  a  consequence  of  FDA's  amending 
the  quality  standcud  for  uranium  in  part 
165  (21  CFR  part  165).  bottled  water 
manufacturers  are  required  to  monitor 
their  finished  bottled  water  products  for 
luanium  at  least  once  each  year  (part 
129  (21  CFR  part  129)).  In  addition, 
bottled  water  manufacturers  are 
required  to  monitor  their  source  water 
for  uranium  at  least  once  every  4  years, 
unless  they  meet  the  criteria  for  the 
source  water  monitoring  exemptions 
under  the  CGMP  regulations  (part  129). 

If  FDA  does  not  receive  significant 
adverse  comment  on  or  before  May  2. 
2003,  the  agency  will  publish  a  notice 
in  the  Federal  Register  no  later  than 
June  11,  2003,  confirming  the  effective 
date  of  the  direct  final  rule.  The  agency 
intends  to  make  the  direct  final  rule 
effective  December  8,  2003. 

A  significant  adverse  comment  is  one 
that  explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  why  it  would  be  ineffective 
or  unacceptable  without  a  change.  In 
determining  whether  a  significant 
adverse  comment  is  sufficient  to 
terminate  a  direct  final  rulemaking,  FDA 
will  consider  whether  the  comment 
raises  an  issue  serious  enough  to 
warrant  a  substantive  response  in  a 
notice-and-comment  process.  Comments 
that  are  frivolous,  insubstantial,  or 
outside  the  scope  of  the  rule  will  not  be 
considered  adverse  under  this 
procedure.  A  comment  recommending  a 
change  to  the  rule  that  is  in  addition  to 
the  rule  will  not  be  considered  a 
significant  adverse  comment,  unless  the 
comment  states  why  this  rule  would  be 
ineffective  without  the  additional 
change.  In  addition,  if  a  significant 
adverse  comment  applies  to  part  of  the 
rule  and  that  part  can  be  severed  from 
the  remainder  of  the  rule,  FDA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  a  significant 
adverse  comment.  If  timely  significant 
adverse  comments  are  received,  the 
agency  will  publish  a  notice  of 
significant  adverse  comment  in  the 


Federal  Register  withdrawing  this 
direct  final  rule  no  later  than  June  11, 

2003. 

The  companion  proposed  rule,  which 
is  in  essence  identical  to  the  direct  final 
rule,  provides  a  procedural  framework 
within  which  the  rule  may  be  finalized 
in  the  event  the  direct  final  rule  is 
withdrawn  because  of  significant 
adverse  comment.  The  comment  period 
for  the  direct  final  rule  runs 
concurrently  with  that  of  the  companion 
proposed  rule.  Any  comments  received 
under  the  companion  proposed  rule  will 
be  treated  as  comments  on  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule,  and  the 
agency  will  consider  the  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule.  A  full  description  of  FDA's  policy 
on  direct  final  rule  procedures  may  be 
found  in  a  guidance  document 
published  in  the  Federal  Register  of 
November  21,  1997  (62  FR  62466). 

m.  EPA  standards 

The  SDWA,  as  amended  in  1996. 
requires  EPA  to  publish  an  NPDWR  that 
specffies  either  an  MCL  or  a  treatment 
technique  requirement  for  contaminants 
"that  may  "have  an  adverse  effect  on  the 
health  of  persons,"  are  "known  to  occur 
or  [have]  a  substantial  likelihood  [of 
occurring]  in  public  water  systems  with 
a  frequency  and  at  levels  of  public 
health  concern,"  and  for  which 
"regulation  *  *  *  presents  a  meaningful 
opportxmity  for  health  risk  reduction  for 
persons  served  by  public  water 
systems"  (SDWA  section  1412(b)(1)(A)). 
The  SDWA  (section  300g-l(a)(3))  also 
requires  that  EPA  issue  MCLGs  at  the 
same  time  it  issues  NPDWRs.  MCLGs 
are  nonenforceable  health  goals  that  are 
based  solely  on  considerations  of 
protecting  the  public  from  the  adverse 
health  effects  of  contaminants,  and  not 
on  other  considerations,  such  as 
potential  costs  of  regulating 
contaminants  and  potential  technical 
difficulties  of  achieving  the  health  goals 
(59  FR  38668  at  38671).  EPA  sets  MCLs, 
the  enforceable  conteuninant  levels,  as 
close  as  feasible  to  the  nonenforceable 
MCLGs. 

In  its  proposed  rule  on  radionuclides 
(56  FR  33050),  EPA  proposed 
comprehensive  changes  to 
radionuclides  standards  in  drinking 
water.  However,  after  conducting  a 
review  of  costs,  benefits,  and  treatment 
technologies,  in  the  Radionuclides  Rule. 
EPA  established  an  MCL  of  30 
micrograms  per  liter  (|ig/L)  for  uranium 
and  retained  the  existing  MCLs  of  5 


picocuries  per  liter  (pCi/L)  for  combined 
radium-226/-228,  15  pCi/L  for  gross 
alpha  (excluding  radon  and  uranium), 
and  4  millirem  (mrem)/year  for  beta 
particle  and  photon  radioactivity  (65  FR 
76708  at  76722). 

Because  uranium  is.  a  kidney  toxin  as 
well  as  a  carcinogen,  EPA  chose  an  MCL 
for  xu-anium,  expressed  in  Jig/L,  that  is 
protective  of  both  kidney  toxicity  and 
carcinogenicity  (65  FR  76708  at  76716). 
Analytical  methods  approved  by  EPA    . 
for  uranium  monitoring  include  activity 
and  mass  concentration  analyses.  If 
uranium  is  determined  by  activity-type 
methods,  a  0.67  pCi/^ig  conversion 
factor  is  used  to  convert  activity  to  mass 
concentration  (65  FR  76708  at  76725). 

IV.  FDA  Standards 

A.  The  Agency's  Approach  to  the 
Bottled  Water  Quality  Standards 
Established  Under  Section  410  of  the 
Act 

Under  section  401  of  the  act  (21 
U.S.C.  341),  the  agency  may  issue  a 
regulation  establishing  a  standard  of 
quality  for  a  food  under  its  coimnon  or 
usual  name,  when  in  the  judgment  of 
the  Secretary  of  Health  and  Human 
Services  such  action  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  On  November  26, 1973 
(38  FR  32558),  FDA  established  a 
quality  standard  for  bottled  water  that  is ' 
set  forth  in  §165.110. 

Producers  of  bottled  water  are 
responsible  for  assuring,  through 
appropriate  manufacturing  techniques 
and  sufficient  quality  control 
-  procedures,  that  all  bottled  water 
products  introduced  or  delivered  for 
introduction  into  interstate  commerce 
comply  with  the  quality  standard 
(§  165.110(b)).  Bottled  water  that  is  of  a 
quality  below  the  prescribed  standard  is 
required  by  §  165.110(c)  to  be  labeled 
with  a  statement  of  substandard  quality. 
Moreover,  any  bottled  water  containing 
a  substance  at  a  level  that  causes  the 
food  to  be  adulterated  under  section 
402(a)(1)  of  the  act  (21  U.S.C.  342(a)(1)) 
is  subject  to  regulatory  action,  even  if 
the  bottled  water  bears  a  label  statement 
of  substandard  quality. 

FDA  has  traditionally  fulfilled  its 
obligation  under  section  410  of  the  act 
to  respond  to  EPA's  issuance  of 
NPDWRs  by  amending  the  quality 
standard  regulations  for  bottled  water 
introduced  or  delivered  for  introduction 
into  interstate  commerce  to  maintain 
compatibiUty  with  EPA's  drinking  water 
regulations.  In  general,  FDA  believes 
that,  with  few  exceptions,  EPA 
standards  for  contaminants  in  drinking 
water  are  appropriate  as  allowable 
levels  for  contaminants  in  the  quality 


standard  for  bottled  water  when  bottled 
water  may  be  expected  to  contain  the 
same  cpntaminants. 

FDA  generally  has  not  dopjicated  the 
efforts  of  EPA  in  judging  the  adequacy 
of  MCLs  or  treatment  techniques  in 
NPDWRs  for  contaminants  when 
determining  their  applicability  to 
bottled  water  in  order  to  protect  the 
public  health.  FDA  believes  that,  in 
general,  it  would  be  redundant  for  FDA 
to  reevaluate  the  drinking  water 
standards  prescribed  by  EPA.  Fiuther, 
because  bottled  water  is  increasingly 
used  in  some  households  as  a 
replacement  for  tap  water,  consumption 
patterns  considered  by  EPA  for  tap 
water  can  be  used  as  an  estimate  for  the 
maximum  expected  consumption  of 
bottled  water  by  some  individuals. 
Therefore,  FDA's  view  is  that  generally 
in  cases  where  bottled  water  is  subject 
to  the  same  contaminants  as  tap  water, 
FDA  should  establish  a  standard  of 
quality  levels  in  bottled  water  at  the 
same  levels  that  EPA  establishes  as 
MCLs  for  such  contaminants  in  tap 
water. 

B.  Quality  Standard  for  Radionuclides 

The  qualitv  standard  for  bottled 
water,  as  set  "forth  in  §  165.1 10(b)(5)(i).     . 
prescribes  that  bottled  water  shall  not 
contain:  (A)  combined  radium-226/-228 
activity  in  excess  of  5  picocuries  per 
liter  of  water,  (B)  gross  alpha  particle 
activity  (including  radium-226,  but 
excluding  radon  and  uranium)  in  excess 
of  15  picocuries  per  liter  of  water,  and 
(C)  beta  particle  and  photon 
radioactivity  from  manmade 
radionuclides  in  excess  of  that  which 
would  produce  an  annual  dose 
equivalent  to  the  total  body  or  any 
internal  organ  of  4  millirems  per  year 
calculated  on  the  basis  of  an  intake  of 
2  liters  of  the  water  per  day.  If  two  or 
more  beta  or  photon-emitting 
radionuclides  are  present,  the  sum  of 
their  annual  dose  equivalent  to  the  total 
body  or  to  any  internal  organ  shall  not 
exceed  4  millirems  per  year.  The  quality 
standard  for  bottled  water,  however, 
does  not  currently  prescribe  an 
allowable  level  for  uranium. 

With  the  exception  of  uranium,  FDA's 
existing  allowable  levels  for 
radionuclides  (i.e.. combined  radium- 
226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and     • 
photon  radioactivity)  in  the  bottled 
water  quality  standard  are  the  same  as 
EPA's  existing  MCLs  for  the  same 
radionuclides  in  drinking  water  that 
EPA  retained  in  the  Radionuclides  Rple. 
Therefore,  FDA  will  not  change  the 
existing  allowable  levels  for  these 
radionuclides  in  bottled  water. 
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FDA  has  evaluated  the  MCL  for 
uranium  established  by  EPA  for 
drinking  water.  FDA  concludes  that 
EPA's  MCL  for  luanium.  as  a  standard 
of  quality  level  for  bottled  water,  is 
adequate  for  the  protection  of  public 
health.  Certain  waters  used  for  bottled 
water  may  be  expected  to  contain 
.  uranium;  thus,  FT)A  believes  that 
adopting  EPA's  MCL  for  uranium  will 
ensure  that  the  quality  of  bottled  water 
is  equivalent  to  the  quality  of  public 
drinking  water  that  meets  EPA 
standards. 

Therefore,  FDA  is  establishing  in  a 
new  paragraph  (b)(5)(i)(D)  in  §  165.110. 
an  allowable  level  for  uranium  of  30 
micrograms  per  liter  of  water. 

C.  Analytical  Methods  for  Radionuclides 

In  the  Radionuclide  Rule,  EPA  listed 
the  analytical  methods  that  it  had 
approved  for  use  by  public  water 
systems  to  determine  compliance  with 
the  radionuclide  MCLs  (i.e.  for  uranium, 
combined  radium-226/-228,  gross  alpha 
particle  radioactivity,  and  beta  particle 
and  photon  radioactivity)  (65  FR  76706 
at  76724).  FDA  is  revising 
§  165.1 10(b)(5)(ii)  by  incorporating  by 
reference  EPA  approved  analytical 
methods  (65  FR  76708  at  76725)  for 
determining  compliance  with  the 
quality  standard  for  uranium  activity  in 
bottled  water.  FDA  is  also  revising 
§  165.1 10(h)(5)(ii)  by  incorporating  by 
reference  EPA  approved  analytical 
methods  for  determining  compliance 
with  the  quality  standard  for  combined 
radium-226/-228,  gross  alpha  particle 
radioactivity,  anfl  beta  particle  and 
photon  radioactivity  in  bottled  water  (65 
FR  76708  at  76725).  FDA  believes  that 
these  methods  are  sufficient  to  use  for 
determining  the  level  of  uranium  in 
bottled  water. 

D.  Monitoring  Provisions  of  CGMP 
Regulations  for  Bottled  Water 

FDA  has  established  CGMP 
regulations  for  bottled  water  in  part  129. 
Under  §  129.35(a)(3)(i).  source  water 
must  be  analyzed  by  the  plant  as  often 
as  necessary,  but  at  least  once  every  4 
years  for  radiological  contaminants. 
Therefore,  once  the  rule  becomes 
effective,  bottlers  will  be  required  to  test 
their  source  water  as  often  as  necessary 
but  at  least  once  every  4  years  for 
uranium,  combined  radium-226/-228, 
gross  alpha  particle  radioactivity,  and 
beta  particle  and  photon  radioactivity, 
unless  the  bottlers  meet  the  provisions 
in  §  129.35(a)(4)  for  soiuce  water 
monitoring  exemptions.  Further,  to 
ensure  that  a  plant's  production 
complies  with  applicable  standards, 
§  129.80(g)(2)  requires  radiological 
analysis  by  the  plant,  at  least  annually. 


of  a  representative  sample  horn  a  batch 
or  segment  of  a  continuous  production 
run  for  each  type  of  bottled  water 
produced  during  a  day's  production. 
Therefore,  once  this  rule  becomes 
effective,  bottlers  will  be  required  to  test 
their  finished  bottled  water  products  at 
least  once  a  year  for  uranium,  combined 
radium-226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity.  In  addition, 
bottled  water  must  comply  with  the 
allowable  levels  for  radionuclides  in  the 
quality  standard  for  bottled  water 
(§  165.1 10(b)(5)(i))  unless  the  label  bears 
a  statement  of  substandard  quality 
under  §  165.110(c).  As  stated  in 
§  165.110(d),  bottled  water  is  deemed 
adulterated  if  it  Contains  a  substance  at 
a  level  considered  injurious  to  health 
under  section  402(a)(1)  of  the  act  (21 
U.S.C.  342). 

V.  Ei^vironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  £m  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Economic  Impact 

A.  Regulatory  Impact  Analysis 

FDA  has  examined  the  economic 
implications  of  this  direct  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  direct  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866. 

1 .  The  Need  for  Regulation 

In  the  Radionuclides  Rule,  EPA 
published  an  NPDWR  establishing  an 
MCL  for  uranium.  Under  section  410  of 
the  act,  when  EPA  issues  a  regulation 
establishing  an  MCL  for  a  contaminant 


in  public  drinking  water,  FDA  is 
required  to  issue  a  standard  of  quality 
regulation  for  that  contaminant  in 
bottled  water  or  make  a  finding  that 
such  a  regulation  is  not  necessary  to 
protect  the  public  health.  FDA's 
standard  of  quality  regulations  must 
also  include  appropriate  monitoring 
requirements.  Of  the  radionuclide 
standards  addressed  in  EPA's  final  rule, 
only  the  uranium  requirement  does  not 
have  a  current  standard  of  quality 
reguj3tion  for  bottled  water.  If  FDA  does 
not  issue  a  standard  of  quality 
regulation  by  180  days  before  the 
effective  date  of  EPA's  NPDWRs  or 
make  a  finding  that  such  a  regulation  is 
not  necessary  to  protect  the  public 
health,  the  NPDWRs  become  applicable 
to  bottled  water. 

2.  Regulatory  Options 

FDA  considers  three  options  for  this 
analysis: 

Option  1.  FDA  does  not  establish  a 
uranium  quality  standard  regulation  or 
make  a  finding  that  it  is  not  necessary 
to  protect  the  public  health  because 
uranium  is  not  found  in  water  used  for 
bottled  drinking  water.  Bottled  water 
producers  would  be  subject  to  the 
requirements  set  forth  in  the  NPDWR  for 
uranium. 

Option  2.  FDA  establishes  a  uranium 
quality  standard  regulation.  Bottled 
water  producers  would  be  subject  to 
allowable  levels  in  §  165.110  and  CGMP 
monitoring  requirements  in  §§  129.35 
and  129.80. 

Option  3.  Bottled  water  producers  are 
not  subject  to  either  an  FDA  quality 
standard  regulation  or  an  EPA  NPDWR 
for  uranium. 

Note  on  Option  3:  Since  water  used 
for  bottled  water  comes  from  sources 
that  likely  contain  some  level  of 
naturally  occurring  uranium,  section 
410(b)(1)  of  the  act  does  not  allow  this 
option.  The  act  specifies  two 
alternatives:  "promulgate  a  standard  of 
quality  regulation  under  this 
subsection,"  or  find  that  "such  a 
regulation  is  not  necessary  to  protect  the 
public  health  because  the  contaminant 
is  contained  in  water  in  public  water 
systems  *  *  *  but  not  in  water  used  for 
bottled  drinking  water."  However,  the 
Office  of  Management  and  Budget  cost- 
benefit  analysis  guidelines  recommend 
discussing  statutory  requirements  that 
affect  the  selection  of  regulatory 
approaches.  These  guidelines  adso 
recommend  analyzing  the  opportunity 
cost  of  legal  constraints  that  prevent  the 
selection  of  the  regulatory  action  that 
best  satisfies  the  philosophy  and 
principles  of  Executive  Order  12866. 
Our  analysis  finds  that  option  3  does 
not  have  the  highest  net  benefits. 


Therefore,  even  if  option  3  were 
permissible,  the  statute  does  not 
preclude  the  option  with  the  highest  net 

benefits. 

Assumptions  and  Estimations 
Applicable  to  all  Options 

For  the  purposes  of  this  analysis.  FDA 
makes  the  following  assumptions: 

•  Option  3,  which  has  zero  costs  and 
benefits,  will  be  considered  the  baseline 
for  this  analysis. 

•  The  regulatory  options  we  consider 
will  have  no  organoleptic  effect  on  the 
final  bottled  water  product,  and  thus  no 
impact  on  sales  due  to  product  quality. 
The  cost  of  the  regulation  will  be 
limited  to  the  direct  cost  of  testing, 
recordkeeping,  and  possible  treatment 
technology  investment  or  other 
compliance  activity. 

•  Bottled  water  producers  market  their 
products  based  on  meeting  government 
safety  testing  requirements.  However, 
any  change  in  sales  resulting  from 
successful  marketing  either  transfers 
revenue  from  one  producer  to  another 
with  no  net  loss  to  society,  or  causes 
increased  sales  of  bottled  water,  which 
would  mitigate  the  cost  of  this 
regulatory  effort. 

•  Both  the  EPA  NPDWR  and  the  FDA 
standard  of  quality  regulations  will 
compel  facilities  to  comply  with  the 
new  uranium  standard.  Therefore,  FDA 
assumes  that  options  1  or  2  will  not 
differ  in  terms  of  the  number  of  illnesses 
avoided  or  the  biuden  placed  on 
facilities  compelled  to  adopt  treatment 
technology.  However,  EPA  and  FDA  do 
have  differing  monitoring  requirements. 

•  The  number  of  facilities: 
Approximately  1,550  plants  produced 
bottled  water  in  1998  (63  FR  25764,  May 
11, 1998).  According  to  another 
database  search  conducted  in  2002,  the 
industry  contains  only  914  plants  that 
would  be  subject  to  these  rules.  The 
2002  count  may  not  include  bottled 
water  services  to  business,  but  the 
decrease  in  facilities  may  also  be  a 
result  of  industry  consolidation  (Ref.  1). 
Because  of  this  uncertainty,  we  use  both 
totals  to  define  our  uncertainty  interval. 

•  Facilities  out  of  compliance:  As  in 
the  EPA  NPDWR  analysis,  we  estimate 
the  baseline  incidence  of  facilities  out  of 
compliance  by  using  the  EPA's  National 
Inorganics  and  Radionuclides  Survey 
(NIRS).  EPA  took  the  results  of  the 
concentration  of  radionuclides  found  in 
the  NIRS  and  extrapolated  to  the 
expected  percent  of  municipal  water 
facilities  that  would  be  out  of 
compliance — ^by  type  and  population 
served — for  various  uranium  levels. 
Since  most  bottled  water  facilities  that 
do  not  use  a  public  water  squrce  use 
ground  water,  and  are  relatively  small 
when  compared  to  municipal  water 


plants,  we  assiune  that  the  percent  of 
bottled  water  plants  out  of  compliance 
with  the  uraniiun  standard  is 
approximately  the  same  percent  as  the 
number  of  grovmd  water  mimicipal 
plants  that  serve  less  than  500  people. 
EPA  used  two  methods  to  extrapolate 
the  NIRS  results  to  all  facilities.  Using 
both  approaches,  small  ground  water 
facilities  have  by  far  the  largest 
estimated  out  of  compliance 
percentages,  so  this  is  a  conservative 
assumption.  Table  1  of  this  document 
presents  the  four  possible  numbers  of 
facilities  out  of  compliance,  using  our 
two  bottled  water  facility  counts  and 
EPA's  two  percentage  estimates  for 
groundwater  facilities.'  The  lowest  and 
the  highest  number  of  facilities 
identified  here  (8-22  facilities)  will  be 
used  as  the  out  of  compliance 
uncertainty  interval  for  cost 
calculations. 

Table  1.— Number  of  Facilities  Po- 
tentially Out  of  Compliance 
WITH  the  Uranium  Standard 


Total  Number  of 
Facilities 

EPA  Method 
1  (1.4%  out 

of 
compliance) 

EPA  Method 
2  (0.9%  out 

of 
compliance) 

1550 
914 

22 

13 

14 
8 

Cost  Calculations  under  Options  1 
and  2 

This  cost  analysis  is  separated  into 
two  sections:  Possible  compliance 
activity  that  firms  may  have  to 
undertake  to  meet  the  uranium 
standard,  and  monitoring  requirement 
for  all  facilities.  Between  914  and  1,550 
facilities  may  have  to  adopt  a  test  for  the 
uranium  standard,  and  between  8  and 
22  facilities  may  also  have  to  take 
measures  to  come  into  compliance  with 
the  uranium  standard.  Uranium  testing 
is  a  standard  procedure  that  is  available 
in  many  labs  around  the  country.  Firms 
can  choose  among  many  types  of 
treatment  options  to  come  into 
compliance,  including  water  softening/ 
iron  removal,  point-of-use  reverse 
osmosis,  point-of-use  anion  exchange/ 
activate  alumina,  blending,  or  finding 
an  alternative  soiu-ce. 

Compliance  costs.  FDA  assumes  that 
all  facilities  will  come  into  compliance 


1  This  is  actually  a  percentage  out  of  compliance 
for  all  facilities,  but  the  percentage  is  dominated  by 
small  groundwater  facilities.  Above  an  MCL  of  40 
(ig/L.  no  facilities  other  than  groundwater  facilities 
serving  less  than  500  people  were  predicted  to  be 
out  of  compliance.  Since  EPA  did  not  directly 
estimate  compliance  percentages  for  the  EPA  MCL 
of  30  |tg/L,  we  must  assume  that  the  number  of 
facilities  that  are  not  small  groundwater  and  are  out 
of  compliance  would  be  negligible. 


imder  options  1  and  2.  so  the  relative 
ranking  of  options  1  and  2  is  not 
affected  by  compliance  cost 
calculations.  In  their  2000  NPDWR 
analysis,  EPA  estimated  compliance 
investment  needed  per  volimie  of  water 
treated  (here  presented  as  per  83,000 
gallons,  which  is  the  annual  per 
household  water  use  estimate  used  by 
EPA)  for  each  of  their  extrapolation 
methods  mentioned  above,  for  each 
facility  size  category,  and  for  several 
different  uranium  standards.  However, 
they  did  not  directly  estimate  the 
compliance  cost  of  the  30  ng/L  standard 
considered  here.  We  use  an  average  of 
the  compliance  costs  per  gallon  between 
the  40  and  20  ng/L  standard  levels  for 
which  costs  were  estimated  directly 
tested  by  EPA.  We  also  assume  that  each 
facility  out  of  compliance  is  of  average 
size.  According  to  EPA's  per  capita  total 
water  use  estimates  applied  to  bottled 
water,  an  average  bottled  water  facility 
processes  as  much  water  as  a  mimicipal 
system  serving  between  42  and  72 
households,  so  we  use  the  compliance 
cost  estimated  for  groundwater  facilities 
serving  between  100  and  500  people, 
which  is  the  closest  category  EPA 
presents. 

The  extrapolation  methods  used  to 
construct  the  imcertainty  intervals 
explained  above  affect  both  the  percent 
of  facilities  out  of  compliance  and  the 
total  amoimt  of  uranium  that  would 
need  to  be  removed  to  come  into 
compliance.  Therefore,  the  per  volume 
costs  will  be  different  under  EPA's 
different  estimation  methods  even  for 
identically  sized  facilities.  As 
mentioned  previously,  firms  can  choose 
among  many  types  of  treatment  options. 
Our  central  value  of  uncertain 
compliance  cost  estimates  is  based  on 
EPA's  study  of  technology  adoption  for 
previous  standards  and  their  decision 
tree  analysis,  and  oiu  uncertainty 
interval  is  defined  by  the  least 
(alternative  soim:ing)  and  most  (point- 
of-use  methods)  expensive  options 
being  adopted  by  ever>'  one  of  the  8-22 
facilities  assiuned  to  be  affected. 

Table  2  of  this  document  summarizes 
these  calculations.  Considerable 
economies  of  scale  exist  in  water 
treatment,  but  EPA  only  estimates  the 
effect  of  economies  of  scale  between 
their  grouped  size  categories.  Therefore, 
within  the  EPA  size  category'  we  are 
assuming  applies  to  bottled  water,  total 
treatment  cost  depends  only  on  the 
amount  of  water  treated,  even  though  it 
is  probable  that  larger  facilities  within 
this  class  have  a  lower  per  voliune  cost 
of  treating  their  water.  Also,  for  these 
options  we  base  estimates  of  the  amount 
of  bottled  water  treated  per  facility  not 
on  oiu'  uncertain  number  of  facilities  but 
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on  a  fixed  total  estimate  of  bottled  water 
production  in  the  United  States. 
Therefore,  except  for  rounding,  our 
compliance  cost  estimate  is  not 
dependent  on  the  number  of  facilities. 
We  do  expect  that  fewer  facilities 
treating  a  larger  amount  of  water  would 
lead  to  lower  per  voliune  costs,  but  our 
most  accurate  estimate  caiuiot  take  this 
into  account,  and  this  uncertainty  does 
not  affect  the  ranking  of  alternatives.  We 


assume  costs  are  incurred  every  year 
indefinitely  into  the  future.  The  annual 
volume  of  bottled  water  consumed  in 
the  United  States  increased  by  an 
average  of  7  percent  over  the  past  1 1 
years  (Ref.  3),  but  again  since  the  cost 
of  treating  water  is  subject  to 
considerable  economies  of  scale  (Ref.  2) 
we  assume  that  per  year  compliance 
costs  will  be  roughly  constant  in  the 
future.  The  discount  rate  used  is  7 


percent.  We  use  the  average  of  all  four 
estimates  of  the  middle  value  to 
construct  the  measure  of  central 
tendency,  and  the  average  of  the  two 
rounded  lowest  values  and  the  two 
roimded  highest  values  to  construct  the 
uncertainty  interval.  According  to  this 
analysis,  total  present  value  compliance 
costs  will  average  approximately 
$1,085,000,  with  a  range  of  $61, 000- 
$2,660,000  for  both  options  1  and  2. 


Table  2.— Compliance  Cost  for  EPA  Methods  1  and  2 

EPA  Calculation 
Method 

No.  of  Facilities 

Cost  /83,000  Gallons  ($) 

Cost  Per  Facility 
($) 

Total  Annual  ($) 

Present  Value  ($) 

1 

22 

100(10-190) 

4.200(300- 

92,000  (7,000- 

1.406.000(107,000- 

7.900) 

174.000) 

2.660,000) 

1 

13 

100(10-190) 

7.200(500- 

94.000  (7.000- 

1,437,000(107,000- 

13.400) 

174.000) 

2.660.000) 

2 

14 

80(10-190) 

3,600(300- 
7,900) 

50,000  (4,000- 
1 1 1.000) 

764,000  (61,000-1,697,000) 

2 

8 

80(10-190) 

6,000  (500- 
13,400) 

48.000  (4,000- 
107.000) 

734,000  (61.000-1.636.000) 

Monitoring  Costs.  FDA  has  collected 
several  estimates  for  uranium  testing 
cost,  ranging  from  $25-$150  per 
sample.^  We  will  use  the  average  of 
these  testing  costs  of  $105  as  a  most 
likely  value  and  the  entire  range  to 
define  uncertainty.  EPA  and  FDA 
required  testing  frequencies  imder 
options  1  and  2  differ  substantially,  as 
explained  below. 

Option  1  (EPA)  Testing  Frequency. 
Under  the  EPA  testing  regime,  the  914 
or  1,550  facilities  would  have  to  adopt 
a  test  for  the  uranium  standard. 
According  to  the  Radionuclides  Rule  (65 
FR  76708  at  76711),  all  facilities  would 
have  to  first  perform  four  consecutive 
quarterly  samples.  We  assume  that 
bottled  water  facilities  would  test  these 
samples  in  the  first  year  after  adoption. 
Based  on  the  average  results  of  these 
samples,  facilities  would  have  to  sample 
once  every  3  years  (average  greater  than 
50  percent  of  MCL),  once  every  6  years 
(average  less  than  50  percent  of  MCL). 
or  once  every  9  years  (not  detected).  We 


assume  one-third  of  facilities  would  fall 
in  each  of  these  categories,  and  that 
future  tests  would  be  imiformly 
distributed  across  years;  for  example, 
one-third  of  the  facilities  that  only  have 
to  test  once  every  3  years  will  conduct 
the  test  in  any  one  year. 

Option  2  (FDA)  Testing  Frequency. 
Under  §  129.35(a)(3).  bottled  water 
producers  are  required  to  test  their 
source  water  for  radiological 
contaminants  at  least  once  every  4  years 
unless  exempted  from  such  testing 
under  §  129.35(a)(4).  For  example,  one 
possible  exemption  is  that  the  25 
percent  of  bottled  water  facilities  that 
use  a  public  water  source  already 
subject  to  EPA  regulations  may 
substitute  public  water  system  testing 
results  for  source  water  testing.  We 
assume  that  no  facilities  that  use  a 
public  water  source  will  need  to  test 
their  source  water  for  luanium,  and  that 
all  bottled  water  producers  using 
nonpublic  water  will  need  to  test  their 
source  water.  All  bottled  water 

Table  3.— Monitoring  Cost  Estimates 


producers  are  required  to  test  their  final 
bottled  water  product  for  radiological 
contaminants  at  least  once  per  year 
under  §  129.80(g)(2). 

Table  3  of  this  document  presents  the 
calculations  for  each  option.  The  low 
bound  is  calculated  by  the  low  facility 
count  multiplied  by  the  low  testing  cost 
estimate,  the  high  bound  is  calculated 
by  the  high  facility  coiuit  multiplied  by 
the  high  testing  cost  estimate,  and  the 
middle  value  is  the  average  of  the  low 
and  high  facility  counts  multiplied  by 
the  average  of  the  testing  cost  estimates. 
Multiplying  all  low  and  high  estimates 
together  probably  renders  the  low  and 
high  bounds  extremely  unlikely,  but 
since  we  do  not  have  a  probability 
distribution  associated  with  these 
values  we  have  no  other  method  of 
defining  xuicertainty.  The  present  value 
is  calculated  as  if  all  testing  were  to  be 
continued  indefinitely,  with  a  discount 
rate  of  7  percent. 


Options 

Year  1  tests 

Year  1  Cost  (S) 

Subsequent 
year  tests' 

Subsequent  year  cost 
($) 

Present  Value  ($) 

Option  1  (EPA) 
Option  2  (FDA) 

4 
1.19 

517,000(91,000- 

930,000) 
154,000  (27,000- 

277,000) 

.61 
1.19 

79.000  (14,000- 

142,000) 
154.000  (27.000- 

277,000) 

1,645,000(291,000- 

2,956,000) 
2,353.000  (416,000- 

4,229.000) 

'     'A  private  lab  called  General  Engineering 
Laboratories  (GEL)  in  Charleston,  SC,  provides 
uranium  testing  of  private  wells  at  a  cost  of  S25  per 
sample:  hltp://www.scdhec.nel/e(ic/water/html/ 


urtest2.html.  accessed  August  IS.  2002.  The  New 
Hampshire  Department  of  Environmental  Services  ' 
charges  S140  per  uranium  test:  http:// 
www.des.state.nh.us/ foctsheets/ws/ws-3-1 1  .htin,  >■ 


accessed  August  15,  2002.  The  Maine  Health  and 
Environmental  Testing  Laboratory  charges  $150  per 
uranium  test:  http://www.state.me.us/dhs/etl/ 
pubgd99w.html,  accessed  August.  15.  2002. 


Federal  Register /Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


9879 


3.  Benefits  of  the  Regulatory  Options 

FDA  assumes  that  both  option  1  and 
option  2  would  compel  all  bottled  water 
facilities  to  come  into  compliance  with 
the  30  ^g/L  viranium  standard.  Uranium 
carries  two  distinct  risks:  An  increased 
risk  of  cancer  and  kidney  toxicity.  In 
addition,  treatment  technologies  put  in 
place  to  remove  uraniiun  will  also 
reduce  the  concentration  of  other 
bottled  water  contaminants.  However, 
EPA  was  unable  to  quantify  the  effect  of 
uranium  on  kidney  toxicity  and  the 
effect  of  uranium  treatment  technology 
on  cocontaminants  due  to  lack  of 
information,  and  FDA  has  not  found  any 
information  made  available  that  would 
allow  the  quantification  of  these  effects 
since  EPA's  2000  analysis. 
Cases  of  Cancer  Avoided 
Exposure.  According  to  the  Bottled 
Water  Reporter,  Americans  consumed  a 
per  capita  average  of  approximately  73.8 
liters  of  bottled  water  in  2001  (Ref.  3). 
This  is  approximately  18  percent  of  the 
per  capita  consumption  of  water  from 
all  sources  estimated  by  the  EPA  (Ref  2). 
Bottled  water  consumption  has  been 
increasing  at  a  rate  of  approximately-  7 
percent  per  year  in  the  United  States 
over  the  past  11  years,  and  this  trend 
may  continue  (Ref  3). 

Risk  and  Valuation  of  Risk.  In 
September  1999,  EPA  updated  a  series 
of  coefficients  they  developed  to  express 
the  incremental  lifetime  risk  of  cancer 
morbidity  or  mortality  per  unit  of 
intake.  They  then  combined  this  per 


unit  risk  to  the  average  and  90th 
percentile  armual  and  lifetime  intake  of 
water  from  all  sources  (including 
bottled  water,  but  they  adjusted  for 
bottled  water  that  did  not  originate  in 
the  municipal  water  supplies  they 
regulated)  to  calculate:  (1)  The  total 
morbidity  and  mortality  cancer  risk  due 
to  drinking  water  containing  uranium, 
and  (2)  the  reduction  in  risk  due  to  their 
proposed  NPDWR  for  uranium.  We 
adjust  these  values  based  on  our 
calculation  of  the  average  annual  intake 
of  bottled  water  described  above.  The 
mortality  risk  coefficient  per  ug  of 
uranium  ingested  is  3.97E-11,  and  the 
morbidity  coefficient  is  6il3E-ll  (Ref. 
4).  In  other  words,  for  each  g  of  uranium 
ingested  the  lifetime  risk'  of  getting 
cancer  increases  by  approximately  6  in 
100  billion,  while  the  lifetime  risk  of 
dying  from  cancer  increases  by 
approximately  4  in  100  billion. 

This  risk  estimate  is  applied  to  the 
decrease  in  Uranium  ingested  due  to 
options  1  and  2.  Between  0.9  percent 
and  1.4  percent  of  bottled  water  is 
expected  to  initially  have  uranium 
concentrations  over  30  \ig/L.  Based  on 
2001  total  bottled  water  consiunption. 
this  translates  into  between  49  million 
and  76  million  gallons  of  bottled  water 
possibly  above  the  standard.  In  the 
Radionuclides  rule,  EPA  expected  that 
the  reduction  in  viranium  concentration 
in  the  out  of  compliance  municipal 
water  facilities  would  yield  an  annual 
decrease  in  the  number  of  new  fatal  and 
nonfatal  statistical  ^  cancer  cases  of  0.82 

Table  4.— Benefits  Calculations 


from  an  affected  number  of  gallons  of 
approximately  73  million. 

For  the  calculations  below,  we 
assume  that  every  bottled  water 
consumer  has  an  equal  chance  of 
drinking  water  from  a  facility  that 
would  be  out  of  compliance  with  the 
standard.  This  makes  the  calculation 
much  simpler,  and  since  the  mortality 
and  morbidity  risk  coefficients  are 
linear  and  are  not  based  on  past 
exposure,  the  total  reduction  in  risk  is 
identical.  If  out-of-compliance  bottled 
water  facilities  have  uranium 
concentrations  roughly  equal  to  the  EPA 
estimates,  then  applying  this  assumed 
reduction  and  the  total  annual  per 
capita  consumption  attributable  to  the 
affected  bottled  water  facilities  yields  a 
total  number  of  fatal  and  nonfatal  cancer 
cases  avoided  of  between  0.55  and  0.85 
per  year  for  both  options  1  and  2.  We 
use  a  6  percent  growth  rate  to  take  into 
account  an  increase  in  exposure  and 
population,  in  relation  to  the  7  percent 
discount  rate  used  for  the  cost 
calculations.  We  also  assume  that  the 
cancer  mortality  will  occur  20  years  in' 
the  future.  The  central  estimate  is 
somewhat  sensitive  to  these 
assumptions,  so  we  test  different 
assumptions  in  the  net  benefits  section 
below.  Using  standard  valuation 
techniques  for  cancer  morbidity  and 
mortality  yields  an  expected  present 
value  benefit  of  between  $8,700,000  and 
$13,500,000.  The  calculations  summarj' 
is  in  Table  4  of  this  document. 


Options 


1  and  2 


Cases  of  Can- 
cer Avoided: 
EPA  Mettiod  1 


.85 


Cases  of  Can- 
cer Avoided: 
EPA  Method  2 


.55 


Present  Value  (S)  of  Annual 
Cancer  Cases  (low-high) 


Totaj  Present  Value  (S)  (low-high) 


629,000(494,000-764.000)      I     11,112.000(8.731,000-13.493.000) 


A  final  source  of  uncertainty  we  need 
to  account  for  is  the  upper  and  lower 
bound  estimated  by  EPA  for  their  cancer 
risk  coefficients.  In  the  2000  analysis, 
EPA  assumes  an  uncertainty  cancer  risk 
interval  extending  one  order  of 
magnitude  above  and  below  their  risk 
coefficients.  Applying  this  uncertainty 
interval  to  the  benefits  we  have  already 
calculated  yields  a  final  benefits  interval 
of  between  $870,000  and  $135,000,000. 
Although  EPA  does  not  include  a 
probabilistic  confidence  interval 
associated  with  this  additional  source  of 
uncertainty,  they  do  state  that  the 
central  tendency  values  they  use  for 


3A  statistical  cancer  case  refers  to  expectations. 
For  example,  if  this  risk  of  contracting  cancer 
sometime  during  one's  life  increases  for  each 


their  main  calculations  are  more  likely 
(Ref.  2). 

Sensitivity  to  Assumptions  and 
Uncertainty:  Benefits 

These  benefits  calculations  are  subject 
to  considerable  uncertainty.  The 
uncertainty  interval  used  in  the  analysis 
is  due  to  the  uncertainty  in  the 
incidence  and  concentration  of 
naturally  occurring  uranium  and 
uncertainty  in  the  uranium  risk 
coefficients.  However,  the  main  • 
uncertain  benefits  that  we  do  not 
quantify  are;  (1)  The  reduction  in 
kidney  disease  due  to  reducing  uranium 
concentration  in  bottled  water,  and  (2) 
the  reduction  in  cocontaminants  due  to 


person  by  1  in  a  million,  and  the  affected 
population  consisted  of  1  million  people,  it  is 
expected  that  the  number  of  eventual  cancer  cases 


the  adoption  of  treatment  technologies 
for  uranium.  Therefore,  the  quantified 
cancer  benefits  probably  underestimate 
the  true  positive  impact  of  the  uranium 
standard. 

4.  Net  Benefits 

Table  5  below  presents  the  total  costs 
and  benefits  for  all  three  options: 


observed  would  increase  by  1.  However,  1  is  only 
the  measure  of  central  tendency  in  a  distribution  of 
effects. 
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Table  5.— Costs  and  Benefits 


Options 


1  (EPA  Moni- 
toring Re- 
quirement) 

2  (FDA  Moni- 
toring Re- 
quirement) 

3  (No  Action 
Taken) 


Total  Costs 

($)  (low- 
high) 


Total  Bene- 
fits ($)  (low- 
high) 


2,930,000 
(352,000- 
5.616,000) 
3,438,000 
(477,000- 
6,889,000) 
0 


11,112,000 
(8,731,000- 
13,493.000) 
11,112,000 
(8,731,000- 
13,493,000) 
0 


In  the  most  likely  central  values  in  the 
distribution  nf  cost  and  benefits,  EPA 
option  1  has  positive  net  measured 
benefits  and  FDA  option  2  has  positive 
net  measured  benefits.  The  ranking  of 
option  1  and  2  depends  completely  on 
the  frequency  of  required  testing:  FDA 
would  require  an  average  of  1.19  tests 
per  year  per  facility,  while  EPA,  after  a 
series  of  four  tests,  would  only  require 
an  average  of  .61  test  per  year  per 
facility.  We  tested  the  effects  of  5 
percent-7  percent  discount  rates  and 
15-30  year  delays  in  cancer  onset  in  our 
benefits  calculations,  and  both  options 
still  yield  positive  net  benefits.  The 
choice  of  the  discount  rate  or  time 
period  before  onset  does  not  affect  the 
relative  ranking  of  options  1  and  2. 

The  range  of  uncertainty  between 
costs  and  benefits  overlaps,  but  many  of 
the  determinants  of  the  range  of 
uncertainty  affect  both  costs  and 
benefits  equally,  so  low  costs  are 
associated  with  low  benefits  and  high 
costs  are  associated  with  high  benefits. 
The  exception  to  this  is  the  uncertainty 
in  the  cancer  risk  coefficient:  since  this 
interval  is  not  probabilistic,  FDA  cannot 
estimate  a  probability  that  this  rule  will 
have  negative  net  or  positive  net 
benefits  for  any  of  these  options. 
However,  FDA  does  consider  our  central 
estimates  the  most  likely  outcomes. 
Also  note  the  potentially  large  benefits 
from  a  reduction  in  kidney  toxicity  and 
cocontaminants  that  we  were  not  able  to 
quantify,  which  could  also  affect  the 
size  and  range  of  the  net  benefits. 

Finally,  our  eost-best  analysis  reaches 
a  different  result  than  EPAs  2000 
radionuclide  analysis,  which  concluded 
that  testing  for  uranium  in  water 
destined  for  human  consumption  has 
negative  net  quantifiable  benefits  (65  FR 
76708).  The  reason  for  the  difference 
between  our  results  and  EPA's  results  is 
that  most  of  the  costs  of  the  EPA  rule 
are  applied  to  water  that  will  not  be 
consumed.  People  do  not  drink  the  vast 
majority  of  water  treated  by  municipal 
facilities.  Most  of  that  water  is  used  for 
cleaning,  waste  disposal,  and  outdoor 
uses.  In  contrast,  almost  all  bottled 
water  is  used  for  human  cunsumption. 


In  fact,  a  typical  bottled  water  facility 
processes  as  much  water  for  drinking  as 
a  much  larger  municipal  water  facility. 
Consequently,  fewer  bottled  water 
facilities  would  have  te  incur 
compliance  costs  to  afford  the  same 
level  of  protection  for  water  consumed 
as  assumed  in  the  EPA  analysis. 

B.  Small  Entity  Analysis 

Under  section  603(a)  of  the  Regulatory 
Flexibility  Act,  for  any  proposed  rule  for 
which  the  agency  is  required  by  section 
553  of  the  Administrative  Procedure  Act 
or  any  other  law  to  publish  a  general 
notice  of  proposed  rulemaking,  the 
agency  is  required  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  has  published,  in 
the  companion  proposed  rule  published 
elsewhere  in  this  Federal  Register,  an 
initial  regulatory  flexibility  analysis. 
Because  the  companion  proposed  rule  is 
a  proposed  rule  for  which  a  general 
notice  of  proposed  rulemaking  is 
required,  and  therefore,  is  subject  to  the 
Regulatory  Flexibility  Act,  the  agency 
will  consider  any  comments  it  receives 
on  the  initial  regulatory  flexibility 
analysis  in  the  companion  proposed 
rule  when  deciding  whether  to 
withdraw  this  direct  final  rule. 

FDA  has  examined  the  economic 
implications  of  this  direct  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S!C.  601-612).  If'a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

FDA  feels  that  the  flexibility  allowed 
in  source  testing  requirements  under 
option  2  in  the  impact  analysis  is  the 
maximum  amount  of  flexibility  possible 
in  this  regulation.  FDA  is  not 
establishing  exemptions  for  final 
product  testing  since  there  is  a  need  to 
test  for  naturally  occurring  uranium, 
which  could  be  present  in  all  source 
water. 

According  to  the  latest  database 
search  across  the  bottled  water  industry 
mentioned  above,  approximately  72 
percent  of  firms  qualify  as  small  by  the 
Small  Business  Administration  (SBA) 
standard  of  having  less  than  500  full- 
time-equivalent  employees.  We  assume 
that  all  SBA  small  firms  operate  a  single 
facility  for  the  purposes  of  this  analysis. 
Since  all  facilities  must  adopt  uranium 
testing,  between  658  and  1,116  small 
firm  facilities  will  incur  a  testing 
burden.  Assuming  the  same  distribution 


of  size  among  out  of  compliance  plants 
means  that  between  6  and  16  small 
facilities  will  incur  the  more  costly 
burden  of  devoting  resources  to  bring 
their  water  into  compliance  with  the 
uranium  standard  issued  in  this  rule. 
Table  of  this  document  presents  the 
average  and  maximum  annual  costs 
attributable  to  this  rule  for  each  small 
firm. 

Table  6.— Annual  Average  and 
Maximum  Costs  Per  Firm 


Category 

Average  ($) 

Maximum 
($) 

Monitoring 

Compliance 

Total 

125 
5,246 
5,400 

179 
13,383 
13,600 

Most  small  firms  will  only  inciu-  a 
$125  (1.19  tests  per  year  at  an  average 
cost  of  $105  per  test)  uranium  testing 
cost,  although  a  few  may  incur  up  to 
$179  (1.19  tests  per  year  at  an  average 
cost  of  $150  per  test)  in  annual  testing 
costs,  which  is  0.03  percent  of  the 
$580,000  annual  revenue  of  the  median 
small  bottled  water  firm.  If  a  small  firm 
operates  more  than  one  facility,  testing 
costs  would  be  multiplied  by  the 
number  of  facilities  they  operate. 
However,  between  6  and  16  small  firms 
will  incur  an  average  of  $5,400  in  total 
costs,  and  may  incur  as  much  as 
$13,600  in  total  costs  if  for  some  reason 
they  need  to  adopt  the  most  expensive 
treatment  option,  although  FDA 
considers  this  unlikely.  The  average 
treatment  cost  estimates  represent  .9 
percent  of  median  annual  small  firm 
sales,  but  could  be  as  much  as  2.3 
percent  of  annual  sales.  However.  75 
percent  of  the  total  reduction  in  cancer 
incidence  of  this  rule  is  due  to  these 
small  firms  lowering  the  amount  of 
uranium  in  their  water,  so  it  is  essential 
that  they  adopt  some  sort  of  treatment 
technology. 

C.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4),  requiring 
cost-benefit  and  other  analyses,  in 
section  1531  (a)  defines  a  significant 
rule  as  "a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
(adjusted  annually  for  inflation)  in  any 
1  year."  FDA  has  determined  that  this 
direct  final  rule  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

VII.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
direct  final  rule  contains  no  collections 
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of  information.  Therefore,  clearance  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

Vin.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  has  a 
preemptive  effect  on  State  law.  Section 
4(a)  of  the  Executive  Order  requires 
agencies  to  "construe  *  *  *  a  Federal 
Statute  to  preempt  State  law  only  where 
the  statute  contains  an  express 
preemption  provision,  or  there  is  some 
other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute." 
Section  403A  of  the  act  (21  U.S.C.  343- ,. 
1)  is  an  express  preemption  provision. 
Section  403A(a){l)  provides  that  "no 
State  or  political  subdivision  of  a  State 
may  directly  or  indirectly  establish 
under  any  authority  or  continue  in 
effect  as  to  any  food  in  interstate 
commerce-(l)  any  requirement  for  a 
food  which  is  the  subject  of  a  standard 
of  identity  established  under  section 
401  that  is  not  identical  to  such 
standard  of  identity  or  that  is  not 
identical  to  the  requirement  of  section 
403(g)*  *  *"  FDA  has  interpreted  this 
provision  to  apply  to  standards  of 
quality  (21  CFR  100.1(c)(4)).  Although 
this  rule  has  preemptive  effect  in  that  it 
would  preclude  States  from  issuing 
requirements  for  uranium  levels  in 
bottled  water  that  are  not  identical  to 
the  allouable  level  for  uranium  as  set 
forth  in  this  rule,  this  preemptive  effect 
is  consistent  with  what  Congress  set 
forth  in  section  403A  of  the  act. 

Section  4(c)  of  the  Executive  Order 
further  requires  that  "any  regulatory 
preemption  of  State  law  shall  be 
restricted  to  the  minimum  level 
necessary"  to  achieve  the  regulatory 
objective.  Under  section  410  of  the  act, 
not  later  than  180  days  before  the 
effective  date  of  an  NPDWR  issued  by 
EPA  for  a  contaminant  under  section 
1412  of  the  Safe  Drinking  Water  Act 
(SDWA)  (42  U.S.C.  300g-l).  FDA  is 
required  to  issue  a  standard  of  quality 
regulation  for  that  contaminant  in 
bottled  water  or  make  a  finding  that 
such  a  regulation  is  not  necessary  to 
protect  the  public  health  because  the 
contaminant  is  contained  in  water  in 
public  water  systems  but  not  in  water 
used  fbr  bottled  water.  Further,  section 
410(h)(3)  of  the  act  requires  a  quahty 
standard  for  a  contaminant  in  bottled 
water  to  be  no  less  stringent  than  EPA's 
MCL  and  no  less  protective  of  the  public 
health  than  EPA'S  treatment  techniques 
required  for  the  same  contaminant.  On 


December  7,  2000,  EPA  issued  an 
NPDWR  containing  an  MCL  for  ur^niiun 
(65  FR  76708).  FDA  has  determined  that 
the  MCL  for  uranium  that  EPA 
established  for  public  drinking  water  is 
appropriate  as  a  standard  of  quality  for 
bottled  water,  and  is  issuing  this 
regulation  consistent  with  section  410  of 
the  act. 

Fiulher,  section  4(e)  of  the  Executive 
Order  provides  that  "when  an  agency 
proposed  to  act  through  adjudication  or 
rulemaking  to  preempt  State  law.  the 
agency  shall  provide  all  affected  State 
and  loccd  officials  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings."  Given 
the  statutory  framework  of  section  410 
of  the  act  for  bottled  water.  EPA's 
issuance  of  an  MCL  for  uraniuih  in 
public  drinking  water  provided  notice 
of  possible  FDA  action  for  a  standard  of 
quality  for  uranium  in  bottled  water. 
FDA  did  not  receive  any 
correspondence  from  State  and  local 
officials  regarding  a  uranium  standard 
for  bottled  water  subsequent  to  EPA's 
NPDWR  on  the  MCL  for  uranium. 
Moreover,  FDA  is  not  aware  of  any 
States  that  have  requirements  for 
uranium  in  bottled  water  that  would  be 
affected  by  FDA's  decision  to  establish 
a  bottled  water  quality  standard  for 
uranium  that  is  consistent  with  EPA's 
standard  for  public  drinking  water.  In 
addition,  we  are  providing  an 
opportunity  for  State  and  local  officials 
to  comment  on  FDA's  standard  of 
quality  for  uraniiun  in  bottled  water  in 
the  context  of  this  rulemaking.  For  the 
reasons  set  forth  previously  in  this 
document ,  the  agency  believes  that  it 
has  complied  with  all  of  the  applicable 
requirements  under  the  Executive  order. 

In  conclusion,  FDA  has  determined 
that  the  preemptive  effects  of  the  final 
rule  are  consistent  with  Executive  order 
13132. 

IX.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  elctronic 
conunents  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  vkrritten  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  hrackets  in  the 
heading  of  this  document.  Received  < 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

X.  Efifective  Date 

The  agency  intends  to  make  the  direct 
final  rule  effective  December  8,  2003. 


The  agency  will  publish  a  confirmation 
notice  for  t'le  direct  final  rule  in  the 
Federal  Register  no  later  than  180  days 
before  the  effective  date.  The  agency  is 
providing  180  days  before  the  effective 
date  to  permit  affected  firms  adequate 
time  to  take  appropriate  steps  to  bring 
their  product  into  compliance  with  the 
standard  imposed  by  the  new  rule. 
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List  of  Subjects  in  21  CFR  Part  165 

Beverages,  Bottled  water.  Food  grades 
and  standards.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority'  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  165  is 
amended  as  follows: 

PART  16&-BEVERAGES 

1.  The  authority  citation  for  21  CFR 
part  165  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  341.  343.  343-1. 
.348,349,371,3796. 

2.  Section  165.110  is  amended  by 
adding  paragraph  (b)(5)(i)(D)  and  by 
revising  paragraph  (b)(5)(ii)  to  read  as 
follows: 

§  165.1 10    Bottled  water. 

***** 

(b)*  *  * 

.       (5)  *  *  * 

(i)*  *  * 

(D)  The  bottled  water  shall  not 
contain  uranium  in  excess  of  30 
micrograms  per  liter  of  water. 

(ii)  Analyses  conducted  to  determine 
compliance  with  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section  shall 
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be  made  in  accordance  with  the 
methods  described  in  the  applicable 
sections  of  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of 
"Standard  Methods  for  the  Examinatir)n 
of  Water  and  Wastewater,"  20th  Ed., 
may  be  obtained  from  the  American 
Public  Health  Association,  1015  15th  St. 
NW.,  Washington,  DC  20005.  Copies  of 
the  methods  incorporated  by  reference 
in  this  paragraph  (b)(5){ii)  may  also  be 
examined  at  the  Office  of  the  Federal 
Register,  800  North  Capital  St.  NW., 
suite  700,  Washington,  DC,  or  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD. 

(A)  Combined  radium-226/-228  shall 
be  measured  using  the  following 
methods: 

(1)  Method  7500-Ra  B— 
"Precipitation  Method."  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  diis  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(2)  Method  7500-Ra  D— "Sequential 
Precipitation  Method."  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(B)  Gross  alpha  particle  radioactivity 
shall  be  measured  using  the  following 
method:  Method  7110  C— 
"Coprecipitation  Method  for  Gross 
Alpha  Radioactivity  in  Drinking  Water," 
which  is  contained  in  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  20th  Ed.,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(C)  Beta  particle  and  photon 
radioactivity  shall  be  measured  using 
the  following  methods: 

(I)  Method  7500-Sr  B— "Precipitation 
Method,"  which  is  contained  in 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,"  20th  Ed., 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 


incorporation  by  reference  is  given  in 
the  introductory  text  of  paragraph 
(b){5)(ii)  of  this  section. 

[2)  Method  7500-'H  B— "Liquid 
Scintillation  Spectrometric  Method," 
which  is  contained  in  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  20th  Ed.,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(5)  Method  7120  B— "Gamma 
Spectroscopic  Method,"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater." 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(D)  Uranium  shall  be  measured  using 
the  following  methods: 

(1)  Method  7500-UB— 
"Radiochemical  Method"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(2)  Method  7500-U  C— "Isotopic 
Method"  which  is  contained  in 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater."  20th  Ed., 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
the  introductory  text  of  paragraph 
(b)(5)(ii)  of  this  section. 
***** 

Dated:  February  26.  2003. 
William  K.  Hobbard, 

Associate  Commissioner  for  Policy  and 

Planning. 
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SUMMARY:  The  Department  is  revising 
and  reissuing  the  procedural  regulations 
of  the  Coast  Guard  Board  for  Correction 
of  Military  Records  (Board)  in  order  to 
clarify  application  procedures;  to 
explain  applicants'  legal  rights  and 
burden  of  proof;  to  provide  more  time 
and  flexibility  for  applicants  to  improve 
their  applications;  and  to  facilitate 
timely  decision  making  by  the  Board. 
EFFECTIVE  DATE:  April  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  J.  Ulmer,  Chair,  Board  for 
Correction  of  Military  Records  of  the 
Coast  Guard,  C-60,  Office  of  the  General 
Counsel.  U.S.  Department  of 
Transportation,  400  7th  Street  SW.; 
Washington,  DC  20590.  Telephone: 
(202) 366-9335. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  download  a  copy 
of  this  final  rule  at  the  following 
Internet  addresses:  http://dms.dot.gov; 
http://www.access.gpo.gov;  http:// 
www.archives.gov/federal_register.  An 
electronic  copy  may  also  be  obtained  by 
using  a  computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661. 

Background 

The  Secretary  of  Transportation, 
acting  through  the  Board  for  Correction 
of  Military  Records  of  the  Coast  Guard, 
is  authorized  by  section  1552  of  title  10 
of  the  United  States  Code  to  correct  the 
military  records  of  active  duty,  reserve, 
retired,  and  discharged  Coast  Guard 
military  personnel  who  apply  for  a 
correction  of  an  error  or  injustice  in 
their  records. 

The  Board's  current  rules  at  33  CFR 
Part  52  have  become  disorganized  over 
time  by  amendments  and  have  several 
shortcomings  that  may  negatively  affect 
the  Board's  applicants  emd  the 
timeliness  of  the  Board's  decisions.  This 
revision  of  33  CFR  Part  52  is  intended 


to  better  organize  the  rules,  notify 
applicants  of  their  rights  and  Board 
procedures,  and  remove  other 
shortcomings  as  described  below. 

The  current  rules  fail  to  inform  the 
public  of  the  following  important 
matters:  the  proper  format  for  briefs  in 
support  of  an  application;  the  need  for 
a  family  member  or  legal  representative 
to  submit  proof  of  his  or  her  proper 
interest  before  applying  on  behalf  of  a 
deceased  or  incompetent  veteran;  the 
requirement  that  applicants  inform  the 
Board  of  any  change  in  their  mailing 
address  prior  to  final  action  by  the 
Board;  the  fact  that  applicants  whose 
cases  are  processed  under  the 
Whistleblower  Protection  Act  and  who 
are  granted  a  hearing  may  be  entitled  to 
representation  by  a  Coast  Guard  law 
specialist  in  accordance  with  10  U.S.C. 
1034(f)(3)(A);  the  presumption  of 
regularity  accorded  military  records  and 
the  burden  of  proof  borne  by  applicants; 
the  possible  actions  the  Secretary  or  his 
or  her  delegate  may  take  when 
reviewing  a  recommended  decision  of 
the  Board;  the  possible  reduction  of 
monetary  awards  resulting  from  record 
corrections  because  of  setoffs  required 
by  law  or  regulation;  and  the  availability 
of  copies  of  the  Board's  final  decisions, 
redacted  to  protect  the  privacy  of 
applicants,  for  review  in  the  Board's 
reading  room  and  on  an  Internet  site. 

Furthermore,  the  current  rule  allows 
an  applicant  only  15  days  to  respond  to 
the  wrritten  views  of  the  Coast  Guard  on 
his  or  her  application.  §  52.82(d).  In 
light  of  the  underway  schedules  of  some 
of  the  Board's  active  duty  applicants 
assigned  to  sea  duty.  15  days  is 
insufficient  time  for  some  applicants  to 
respond.  Moreover,  no  provision 
addresses  applicants"  requests  for 
extensions  to  consult  counsel  or  gather 
more  evidence.  The  current  rule 
requires  members  who  submit  evidence 
after  submitting  their  applications  to 
waive  their  right  to  a  final  decision 
within  ten  months  and  makes  no 
provision  for  a  new  deadline.  §  52.61(c). 
Moreover,  no  provision  addresses  the 
consequences  of  an  applicant's  decision 
to  change  his  or  her  request  for  relief. 

The  current  rule  states  that  Board 
action  is  required  before  a  member  can 
withdraw  an  application.  §52.26.  It  also 
allows  the  Chair  to  deny  an  application, 
without  prejudice  and  without  action  by 
the  Board,  if  he  or  she  beUeves  that  the 
evidence  is  insufficient  or  that  the 
application  was  untimely  and  lacks 
merit.  §52.32. 

The  current  rule  does  not  address  or 
facilitate  the  Board's  access  to 
privileged,  classified,  and  sensitive 
information,  such  as  reports  of 
investigations,  which  is  occasionally 


necessary  for  the  Board  to  determine 
whether  an  error  or  injustice  has  been 
.committed.  The  current  rule  also 
permits  applicants  to  inspect  the       .^ 
Board's  record  of  proceedings  without 
expressly  providing  for  the  protection  of 
privileged,  classified,  and  sensitive    • 
information.  §52.66. 

The  current  rule  states  that  the  Board 
shall  consider  any  wrritteft 
recommendation  submitted  by  the  Chief 
Coimsel  of  the  Coast  Guard  before 
issuing  a  decision.  §  52.82(e).  However, 
it  provides  no  deadline  for  the  Chief 
Coimsel's  submission  even  though  the 
Board  must  take  final  action  on  each 
application  within  ten  months.  14 
U.S.C.  425.  Delayed  submissions  by  the 
Chief  Counsel's  office  can  leave  the 
Board  with  little  or  no  time  to  receive 
the  applicant's  response,  issue  a 
decision,  and  have  it  reviewed  by  the 
delegate  of  the  Secretary  before  the 
statutory  ten-month  deadline  has 
expired.  The  current  rule  also  does  not 
take  into  accoimt  written  views 
submitted  by  a  delegate  of  the 
Commandant  of  the  Coast  Guard  other 
than  the  Chief  Counsel,  hi  addition,  the 
current  rule  fails  to  require  the  Coast 
Guard  to  describe  what  "significant 
issue  of  Coast  Guard  policy"  is  at  stake 
when  he  or  she  invokes  review  of  a  . 
Board  decision  by  the  delegate  of  the 
Secretary.  §  52.64(a)(2). 

The  current  rule  permits  the  Board  to 
specify  any  correction  of  a  record  in  its 
order  and  to  order  the  Coast  Guard  to 
take  "any  other  action  deemed 
necessary  to  carry  out  the  Board's 
recommendation."  but  it  does  not 
expressly  permit  the  Board  to  order  the 
Coast  Guard  to  convene  medical  boards 
to  determine  an  applicant's  disability 
rating  so  that  his  or  her  separation  can 
be  corrected.  §  52.61(e).  The  current  rule 
also  requires  the  delegate  of  the 
Secretary  to  review  cases  in  which  the 
Board  corrects  a  record  to  show  that  a 
member  is  entitled  to  a  medal  or  award 
contrary  to  the  Coast  Guard's 
recommendation.  In  addition,  the 
current  rule  does  not  address  what  the 
Coast  Guard  should  do  if  it  finds  that  an 
Of  der  of  the  Board  is  incomplete 
because  of  an  oversight.  All  of  these 
m3tters  are  addressed  in  the  final  rule. 

Notice  and  Comment 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  on  December  11. 
2002.  at  67  FR  76142.  No  comments 
were  received  in  response  to  that  notice. 
Therefore,  this  final  rule  adopts  the 
proposed  rule  without  change. 


Section-by-Section  Analysis  of  the  Final 
Rule 

Subpart  A— Purpose  and  Authority 
Section  52.1  Purpose 

This  section  remains  unchanged. 
Section  52.2  Authority 

This  section  is  amended  to  reflect  the 
codification  of  the  Board's  ten-month 
deadline  for  issuing  decisions  under  14 
U.S.C.  425  and  to  add  a  citation  (10 
U.S.C.  1552(a)(4))  for  the  finality  and 
conclusiveness  of  the  Board's  orders. 

Subpart  B — Establishment,  Function, 
and  Jurisdiction  of  Board 

Section  52.11  Establishment  and         • 
Composition 

Throughout  this  section  and  all  of 
Part  52,  die  term  Chair  is  substituted  for 
the  term  Chairman  to  establish  gender 
neutrality.  This  section  is  also  amended 
to  remove  a  citation  to  49  U.S.C.  108(a). 

Section  52.12  Function 

This  section  is  ainended  to  reflect  the 
fact  that  the  Board  considers 
submissions  from  the  Coast  Guard  and 
other  Government  offices  along  with 
applications  and  military  records  in 
reaching  its  decisions. 

Section  52.13  Jurisdiction 

No  changes  have  been  made  to  this 
section. 

Subpart  C— General  Pro\isions 
Regarding  Applications 

Section  52.21  General  Requirements   • 

No  changes  have  been  made  to 
paragraph  (a).  Paragraph  (b)  is  amended 
to  inform  family  members  and  legal 
representatives  that  they  must  submit 
proof  of  their  proper  interest  when 
applying  to  the  Board  for  the  correction 
of  the  military  record  of  a  deceased  or 
incompetent  veteran.  Paragraph  (c)  is 
amended  to  reflect  the  fact  that  > 

applications  are  not  docketed  by  the 
Board  until  they  are  complete  and  to 
reflect  the  need  for  substantial  evidence 
or  information  and  all  militarx'  and 
medical  records  before  an  application  is 
.considered  complete.  Paragraph  (d)  is 
added  to  advise  applicants  of  the" 
necessity  of  keeping  the  Board  informed 
of  any  changes  in  mailing  address  so 
that  they  will  receive  the  Board's 
correspondence.  Paragraph  (ej  is  added 
to  ensure  that  briefs  submitted  in 
support  of  applications  are  readable, 
replicable,  and  not  unduly  lengthy.    ■ 

Section  52.22  Time  Limit  for  Filing 
Application 

This  section  is  reworded  to  clarify 
why  an  applicant  must  provide  reasons 
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for  submitting  an  application  after  the 
three-year  statute  of  limitations  has 
passed. 

Section  52.23  Counsel 

Paragraph  (a)  is  added  to  inform 
applicants  that  they  may  be  represented 
by  counsel  at  their  own  expense  but  that 
applicants  whose  cases  are  processed 
under  the  Whistleblower  Protection  Act 
may  be  entitled  to  representation  by  a 
law  specialist  at  a  he.aring  convened  in 
accordance  with  Subpart  F.  The 
previous  text  of  this  section  appears  in 
paragraph  (b)  and  is  amended  by 
updating  two  citations  and  by  making 
the  Chair,  rather  than  the  Board, 
responsible  for  deciding  the  competence 
of  an  applicant's  chosen  representative. 

Section  52.24  Evidence  and  Burden  of 
Proof 

Paragraph  (a)  is  revised  to  encourage 
the  timely  submission  of  evidence  with 
the  initial  application  and  to  direct 
attention  toward  the  new  rule 
concerning  late  submissions  of  evidence 
in  §  52.26.  Paragraph  (b)  is  added  to 
inform  applicants  of  the  presumption  of 
regularity  accorded  military  records  and 
of  the  burden  of  proof  they  must  meet 
to  be  granted  relief,  which  is  the 
preponderance  of  the  evidence. 

Section  52.25  Access  to  Official  Records 

This  section  is  amended  to 
consolidate  the  sentences. 

Section  52.26  Right  to  Timely  Decision: 
Effect  of  Requests  for  Extensions, 
Changes  in  Requests  for  Relief,  and  Late 
Submissions  of  Evidence 

This  new  section,  which  incorporates 
the  provisions  in  old  §§  52.68  and 
52.61(c).  informs  applicants  of  their 
right  to  a  final  decision  on  their 
applications  within  ten  months  of  the 
completion  of  their  applications.  It  also 
permits  applicants  to  request 
extensions,  submit  evidence  after  their 
applications  have  been  docketed,  and 
alter  their  requests  for  relief  without 
waiving  their  right  to  a  timely  decision. 
It  provides  that,  if  an  applicant  requests 
an  extension  or  unreasonably  delays 
responding  to  a  request  from  the  Board, 
the  Board's  ten-month  deadline  is 
extended  by  the  duration  of  the 
extension  or  of  the  unreasonable  delay. 
It  further  provides  that,  if  in  the 
determination  of  the  Chair,  an  applicant 
has  submitted  signiHcant  new  evidence 
or  has  significantly  altered  his  or  her 
request  for  relief  after  his  or  her 
application  has  been  docketed,  the 
application  is  considered  newly 
completed  and  the  applicant  has  the 
right  to  a  Hnal  decision  within  ten 
months  of  the  new  date  of  completion. 


Section  52.27  Withdrawal  of 
Application 

This  section  (old  §  52.26)  is  revised  to 
allow  the  Chair  to  permit  an  applicemt 
to  withdraw  his  or  her  application 
without  Board  action. 

Section  52.28  Stay  of  Proceedings 

No  changes  have  been  made  to  this 
section  (old  §52.33),  apart  from  its 
renumbering.  It  has  been  renumbered 
because  it  belongs  better  under  this 
Subpart  C — General  Provisions 
Regarding  Applications  than  where  it 
was  under  Subpart  D — Consideration  of 
Application. 

Subpart  D — Consideration  of 
Application  and  Administrative  Closure 

Section  52.31  Consideration  of 
Application 

This  section  is  amended  to  show  that 
the  Chair's  initial  review  of  an 
application  to  determine  whether  it  is 
complete  occurs  before  the  application 
is  docketed. 

Section  52.32  Administrative  Closiu*e 

This  section  is  renamed  and 
expanded  to  clarify  the  circumstances 
under  which  the  Chair  may  close  a  case 
without  prejudice  and  without  Board 
action.  Paragraph  (a)  permits  the  Chair 
to  close  a  case  when  he  or  she 
determines  that  the  application  was 
erroneously  documented  because  it  was 
never  completed,  the  Board  lacks 
authority  to  grant  the  requested  relief, 
the  applicant  failed  to  exhaust  an 
administrative  remedy  before  applying 
to  the  Board,  or  the  Coast  Guard  has 
already  made  the  requested  corrections. 
Paragraph  (b)  addresses  how  applicants 
might  reapply  after  their  cases  have 
been  administratively  closed.  Paragraph 
(c)  requires  the  Chair  to  inform 
applicants  of  their  right  to  reapply 
whenever  he  or  she  administratively 
closes  a  case. 

Old  §52.33  Stay  of  Proceedings 

This  old  section  has  been  renumbered 
as  §52.28. 

Subpart  E — Submissions  by  the  Coast 
Guard  and  Other  Offices 

This  new  subpart  E  embodies  old 
Subpart — Miscellaneous  Provisions.  It 
has  been  renamed  and  repositioned  to 
better  reflect  its  contents  and  the  order 
of  the  Board's  procedures.  Old  subpart 
E  is  included  in  subpart  F. 

Section  52.41  Assistance 

No  changes  have  been  made  to  this 
section  (old  §  52.81),  apart  from  its 
renumbering. 


Section  52.42  Views  of  the  Coast  Guard 

Paragraph  (a)  (old  §  52.82(a))  is 
amended  to  reflect  the  amendments  to 
sections  52.21  and  52.32.  Paragraphs  (a) 
and  (b)  (old  §  52.82(c))  are  amended  to 
reflect  the  fact  that  the  views  of  the 
Coast  Guard  may  be  submitted  in  an 
advisory  opinion  by  any  delegate  of  the 
Commandant.  Paragraph  (c)  (old 
§  52.82(e))  is  amended  to  require  the 
Board  to  consider  the  advisory  opinion 
of  the  Coast  Guard  only  if  it  is  submitted 
within  135  days  of  the  date  the 
application  is  complete  but  to  permit 
the  Board  to  consider  advisory  opinions 
submitted  after  the  135-day  deadline 
has  passed.  The  rule  facilitates  timely 
decisions  when  submissions  of  advisory 
opinions  by  the  Coast  Guard  are  delayed 
to  the  point  where  little  or  no  time 
remains  for  the  Board  to  receive  the 
applicant's  response  to  the  advisory 
opinion,  issue  a  decision,  and  have  it 
reviewed  by  the  delegate  of  the 
Secretary  before  the  statutory  ten-month 
deadline  has  expired.  Paragraph  (d)  (old 
§  52.82(d))  increases  the  time  provided 
for  the  applicant's  response  to  the 
advisory  opinion  from  15  to  30  days  and 
allows  the  Chair  to  grant  extensions  of 
the  time  to  respond.  Paragraph  (e), 
which  is  new,  requires  advisory 
opinions  and  applicants'  briefs  in 
response  to  advisory  opinions  to  be 
readable,  replicable,  and  not  imduly 
lengthy. 

Section  52.43  Requests  for  Further 
Information;  Submissions  of  Classifled, 
Privileged,  and  Sensitive  Information 

This  section  (old  §  52.82(b))  has  been 
expanded  to  address  the  Board's  ability 
to  seek  information  from  applicants  and 
from  other  Government  offices,  as  well 
as  from  the  Coast  Guard.  It  addresses 
how  the  Board  can  receive  and  review 
classified,  privileged,  and  sensitive 
information  from  the  Coast  Guard  or 
another  Government  office  while 
providing  the  applicant  with  a  copy  of 
any  part  of  that  information  that  would 
be  released  to  him  or  her  if  requested  by 
the  applicant  horn  the  custodian  of  the 
information  under  49  CFR  parts  7  or  10. 

Subpart  F— Hearings 

This  subpart  incorporates  both  old 
Subpart  E — Hearings  and  old  Subpart 
F — Procedure  at  Hearings  because  both 
concern  hearings. 

Section  52.51  General  Provision 

No  changes  other  than  renumbering 
and  substituting  the  term  Chair  for  the 
term  Chairman  have  been  made  to  this 
section  (old  §52.41). 


Section  52.52  Notice  of  Hearing 

No  changes  other  than  reniunbering, 
substituting  the  term  Chair  for  the  term 
Chairman,  and  adding  a  comma  for 
stylistic  consistency  have  been  made  to 
this  section  (old  §  52.42). 

Section  52.53  Witnesses 

This  section  (old  §  52.43)  has  been 
renumbered  and  amended  by 
substituting  the  term  Chair  for  the  term 
Chairman,  adding  a  comma  for  stylistic 
consistency,  and  clarifying  the  language 
to  indicate  that  the  applicant  is  only 
responsible  for  ensuring  the  appearance 
of  his  or  her  own  witnesses  at  a  hearing. 

Section  52.54  Expenses 

This  section  (old  §  52.44)  has  been 
renumbered  and  amended  to  inform 
applicants  that  they  may  be  entitled  to 
representation  by  a  law  specialist  if  they 
are  granted  a  hearing  and  their  cases  are 
processed  under  the  Whistleblower 
Protection  Act. 

Section  52.55  Nonappearance 

No  change  has  been  made  to  this 
section  (old  §  52.45),  apart  from  its 
renumbering. 

Section  52.56  Conduct  of  Hearing 

No  amendments  other  than 
renumbering,  substituting  the  term 
Chair  for  the  term  Chairman,  and  adding 
a  comma  for  stylistic  consistency  have 
been  made  to  this  section  (old  §  52.51). 

Section  52.57  Record  of  Hearing 

No  change  has  been  made  to  this 
section  (old  §  52.52),  apart  from  its 
renumbering. 

Subpart  G— Judgment  and  Disposition 

Section  52.61  Deliberations  and 
Decision 

No  amendments  other  than 
substituting  the  term  Chair  for  the  term 
Chairman  have  been  made  to  paragraphs 
(a)  and  (b).  Old  paragraph  (c)  is 
amended  and  moved  to  paragraphs 
52.24(a)  and  52.26(c).  New  paragraph  (c) 
(old  paragraph  (d))  is  amended  only  by 
substituting  the  term  Chair  for  the  term 
Chairman  and  by  capitalizing  the  letter 
b  in  Board  for  stylistic  consistency. 
Paragraph  (d)  (old  paragraph  (e))  is 
revised  to  show  that  the  Board's 
authority  to  order  the  Coast  Guard  to 
take  "any  other  action  deemed 
necessary  to  carry  out  the  Board's 
recommendation,"  as  previously 
provided,  includes  the  authority  to 
order  the  Coast  Guard  to  convene 
medical  boards  to  help  determine  an 
applicant's  proper  disability  rating  for  a 
correction  of  his  or  her  separation.  No 
changes  have  been  made  to  paragraph 
(e)  (old  paragraph  (f)). 


Section  52.62  Minority  Report 

No  changes  have  been  made  to  this 
section. 

Section  52.63  Record  of  Proceedings 
Paragraph  (a)  contains  the  existing, 
unamended  text  of  this  section. 
Paragraph  (b)  has  been  added  to  provide 
for  the  return  of  classified,  privileged,  or 
sensitive  information  reviewed  by  the 
Board  to  the  custodial  Government 
office  and  the  inclusion  of  the  redacted 
copy  of  the  information  that  was 
provided  to  the  applicant  in  the  Board's 
permanent  record  of  proceedings  after 
final  action  is  taken. 

Section  52.64  Final  Action 

Paragraph  (a)(2)  is  amended  to  require 
the  delegate  of  the  Commandant  of  the 
Coast  Guard  to  identify  and  describe  in 
his  or  her  advisory  opinion  the 
significant  issue  of  Coast  Guard  policy 
challenged  in  an  application  that 
requires  its  review  by  the  delegate  of  the 
Secretary  under  paragraph  (b)  if  the 
Board  grants  relief  contrary  to  the  Coast 
Guard's  advisory  opinion  or  if  the  Board 
grants  substantially  different  relief  than 
that  recommended  by  the  Coast  Guard. 
Paragraph  (a)(2)  is  also  amended  to 
make  the  Board's  decision  on  an 
application  to  receive  a  medal  or  award 
final  unless  the  Coast  Guard  describes  a 
significant  issue  of  Coast  Guard  policy 
that  is  challenged  in  the  application. 
Paragraph  (b)  is  amended  to  reflect  the 
range  of  actions  the  delegate  of  the 
Secretary  may  take  in  reviewing  a 
decision  of  the  Board. 

Section  52.65  Orders 

No  changes  have  been  made  to  this 
section. 

Section  52.66  Notification 

This  section  is  amended  to  make  only 
the  permanent  record  of  proceedings,  as 
compiled  in  accordance  with  §  52.63(b), 
available  for  the  applicant's  inspection. 

Section  52.67  Reconsideration 

In  paragraphs  (a),  (b),  and  (e).  the  term 
Chair  is  substituted  for  the  term 
Chairman.  Paragraph  (a)(1)  is  amended 
for  clarification.  Paragraph  (c)  is 
amended  to  better  explain  who  can 
serve  on  a  Board  to  reconsider  a  case. 
Paragraph  (d)  is  amended  to  make 
applications  for  reconsideration  subject 
to  the  provisions  in  §  52.26  for 
permitting  applicants  to  request 
extensions,  submit  evidence  late,  and 
alter  their  requests  for  relief. 

Old  section  52.68  Time  Limit  for  Final 
Action 

This  old  section  has  been 
incorporated  into  §52.26. 


Subpart  H— Payment  of  Claims  and 
Implementation  of  Orders 

Section  52.71  Authority  To  Pay 

No  changes  have  been  made  to  this 
section. 

Section  52.72  Implementation  of  Orders 

This  section  is  renamed  for  clarity 
and  the  words  "shall  transmit"  are    ^ 
substituted  for  the  word  "transmits." 
Paragraph  (b)  is  amended  to  specif\'  that 
applicants  must  furnish  to  the  Board  or 
to  the  Coast  Guard  mformation  needed 
to  determine  the  proper  parties  to  a 
claim.  Paragraph  (c)  is  amended  to 
notify  applicants  that  monetary  awards 
resulting  from  record  corrections  may  be 
reduced  by  setoffs  required  by  law  or 
regulation. 

Section  52.73  Interpretation 

This  section  is  amended  to  provide 
that  the  Coast  Guard  should  return  a 
decision  to  the  Board  for  clarification  or 
technical  amendment  if  it  believes  that 
the  Board's  order  is  incomplete  because 
of  an  oversight. 

Section  52.74  Report  of  Settlement 

No  changes  have  been  made  to  this 
section. 

Subpart  I— Public  Access  to  Decisions 

The  old  Subpart  I — Miscellaneous 
Provisions  is  repositioned  and  renamed 
as  Subpart  E — Submissions  by  the  Coast 
Guard  and  Other  Offices. 

Section  52.81  Reading  Room  and  Index 

This  new  section  informs  the  public 
of  the  availability  of  copies  of  its  final 
decisions,  redacted  to  protect  the 
privacy  of  applicants,  for  public  review 
in  the  Board's  reading  room  and  on  the 
Internet. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866 

This  rule  does  not  constitute  a 
significant  rule  imder  Executive  Order 
12866  or  the  Department's  Regulatory 
Policies  and  Procedures.  The  costs  of 
these  procedural  changes  are  negligible, 
their  effect  on  industry  is  negligible,  and 
they  are  not  of  general  policy  interest. 

Regulatory  Flexibility  Act  and 
Federalism  , 

Under  5  U.S.C.  604,  we  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
affect  only  the  procedures  followed  by 
the  Board,  the  Coast  Guard,  and 
applicants  in  the  submission  and 
processing  of  applications  for  correction 
of  individuals'  personal  militarv- 
records.  There  are  no  Federalism  factors 
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to  warrant  the  preparation  of  a 
Federalism  assessment. 

Paperwork  Reduction  Act 

This  final  rule  does  not  have  any 
information  collection  requirements 
subject  to  review  under  the  Paperwork 
Reduction  Act. 

Lists  of  Subjects  in  33  CFR  Part  52 

Administrative  practice  and 
procedures,  Archives  and  records, 
Military  personnel. 

Issued  this  14th  day  qLFebruary  2003  at 
Washington,  DC. 
Norman  Y.  Mineta, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  revises  33 
CFR  Part  52  to  read  as  follows: 

PART  52— BOARD  FOR  CORRECTION 
OF  MILITARY  RECORDS  OF  THE 
COAST  GUARD 

Subpart  A — Purpose  and  Authority 

Sec. 

52.1  Purpose. 

52.2  Authority. 

Subpart  B— Establishment,  Function,  and 
Jurisdiction  of  Board 

52.11  Establishment  and  composition. 

52.12  Function. 

52.13  Jurisdiction. 

SubfMrt  C — General  Provisions  Regarding 
Applications 

52.21  General  requirements. 

52.22  Time  limit  for  niing  application. 

52.23  Counsel. 

52.24  Evidence  and  burden  of  proof. 

52.25  Access  to  ofricial  records. 

52.26  Right  to  timely  decision;  effect  of 
requests  for  extensions,  changes  in 
requests  for  relief,  and  late  submissions 
of  evidence. 

52.27  Withdrawal  of  application. 

52.28  Stay  of  proceedings. 

Subpart  D — Consideration  of  Application 
and  Administrative  Closure 

52.31'    Consideration  of  application. 
52.32     Administrative  closure. 

Subpart  E — Submissions  by  ttie  Coast 
Guard  and  Otfier  Offices 

52.41  Assistance. 

52.42  Views  of  the  Coast  Guard. 

52.43  Requests  for  further  information; 
submissions  of  classiTied,  privileged,  and 
sensitive  information. 

Subpart  F — Hearings  ^ 

52.51  General  provision. 

52.52  Notice  of  hearing. 

52.53  Witnesses. 

52.54  Expenses. 

52.55  Nonappearance. 

52.56  Conduct  of  hearing. 

52.57  Record  of  hearing. 

Subpart  G — Judgment  and  Disposition 

52.61    Deliberations  and  decision. 


52.62 
52.63 
52.64 
52.65 
52.66 
52.67 


Minority  report. 
Record  of  proceedings. 
Final  action. 
Orders. 
Notification. 
Reconsideration. 


Subpart  H — Payment  of  Claims  and 
Implementation  of  Orders 

52.71  Authority  to  pay. 

52.72  Implementation  of  orders. 

52.73  Interpretation. 

52.74  Report  of  settlement. 

Subpart  I — Public  Access  to  Decisions 

52.81     Reading  room  and  index. 
Authority:  10  U.S.C.  1552;  14  U.S.C.  425. 

Subpart  A — Purpose  and  Auttiority 

§52.1     Purpose. 

This  part  establishes  the  procedure  for 
application  for  correction  of  military 
records  of  the  Coast  Guard,  for 
consideration  of  applications  by  the 
Department  of  Transportation  Board  for 
Correction  of  Military  Records  of  the 
Coast  Guard  (hereinafter  "the  Board"), 
and  for  settling  claims  or  determining 
monetary  benefits. 

§52.2    Authority. 

(a)  The  Secretary  of  Transportation, 
acting  through  boards  of  civilians,  is 
authorized  to  correct  any  military  record 
of  the  Coast  Guard  when  the  Secretary 
considers  it  necessary  to  correct  an  error 
or  remove  an  injustice.  10  U.S.C.  1552. 
The  Secretary  shall  ensure  that  final 
action  on  a  complete  application  for 
correction  is  taken  within  10  months  of 
its  receipt. 

14  U.S.C.  425. 

(b)  Corrections  made  under  this 
authority  are  final  and  conclusive  on  all 
officers  of  the  Government  except  when 
procured  by  fraud.  10  U.S.C.  1552(a)(4). 

Subpart  B — Establishment,  Function, 
and  Jurisdiction  of  Board 

§  52.1 1     Establishment  and  composition. 

(a)  Pursuant  to  10  U.S.C.  1552.  the 
Board  for  Correction  of  Militany  Records 
of  the  Coast  Guard  is  established  in  the 
Office  of  the  Secretary  of 
Transportation. 

(b)  The  Secretary  appoints  a  panel  of 
civilian  officers  or  employees  of  the 
Department  of  Transportation  to  serve 
as  members  of  the  Board,  and  designates 
one  such  member  to  serve  as  Chair  of 
the  Board.  The  Chair  designates 
members  from  this  panel  to  serve  as  the 
Board  for  each  case  requiring 
consideration  by  a  Board.  The  Board 
consists  of  three  members,  and  two 
members  present  constitute  a  quorum  of 
the  Board. 


(c)  The  Deputy  Chair  of  the  Board 
exercises  the  functions  prescribed  by 
these  regulations  and  such  other  duties 
as  may  be  assigned  by  the  Chair. 

§52.12    Function. 

The  function  of  the  Board  is  to 
consider  all  applications  properly  before 
it,  together  with  all  pertinent  military 
records  and  any  submission  received 
from  the  Coast  Guard  or  other 
Government  office  under  subpart  E,  to 
determine: 

(a)  Whether  an  error  has  been  made  in 
the  applicant's  Coast  Guard  military 
record,  whether  the  applicant  has 
suffered  an  error  or  injustice  as  the 
result  of  an  omission  or  commission  in 
his  or  her  record,  or  whether  the 
applicant  has  suffered  some  manifest 
injustice  in  the  treatment  accorded  him 
or  her;  and 

(b)  Whether  the  Board  finds  it 
necessary  to  change  a  military  record  to 
correct  an  error  or  remove  an  injustice. 

§52.13    Jurisdiction. 

(a)  The  Board  has  jurisdiction  to 
review  and  determine  all  matters 
properly  brought  before  it,  consistent 
with  existing  law  and  such  directives  as 
may  be  issued  by  the  Secretary. 

(b)  No  application  shall  be  considered 
by  the  Board  until  the  applicant  has 
exhausted  all  effective  administrative 
remedies  afforded  under  existing  law  or 
regulations,  and  such  legal  remedies  as 
the  Board  may  determine  are  practical, 
appropriate,  and  available  to  the 
applicant. 

Subpart  C — General  Provisions 
Regarding  Applications 

§  52.21    General  requirements. 

(a)  An  application  for  correction  of  a 
Coast  Guard  record  shall  be  submitted 
on  DD  Form  149  (Application  for 
Correction  of  Military  or  Naval  Record) 
or  an  exact  copy  thereof,  and  shall  be 
addressed  to:  Chair,  Board  for 
Correction  of  Military  Records^  of  the 
Coast  Guard  (C-60),  United  States 
Department  of  Transportation, 
Washington,  DC  20590.  Forms  and 
explanatory  material  may  be  obtained 
from  the  Chair  of  the  Board. 

(b)  The  application  shall  be  signed  by 
the  person  alleging  error  or  injustice  in 
his  or  her  military  record,  except  that  an 
application  may  be  signed  by  a  family 
member  or  legal  representative  with 
respect  to  the  record  of  a  deceased, 
incapacitated,  or  missing  person.  The 
family  member  or  legal  representative 
must  submit  proof  of  his  or  her  proper 
interest  with  the  application. 

(c)  No  application  shall  be  docketed 
or  processed  until  it  is  complete.  An 
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application  for  relief  is  complete  when 
all  of  the  following  have  been  received 
by  the  Board: 

(1)  A  signed  DD  Form  149,  providing 
all  necessary  responses,  including  a 
specific  allegation  of  error  or  injustice, 
accompanied  by  substantial  evidence  or 
information  in  support  of  such 
allegation; 

(2)  The  military  records  of  the 
applicant;  emd 

(3)  Any  applicable  military  and 
Department  of  Veterans  Affairs  medical 
records. 

(d)  It  is  the  applicant's  responsibility 
to  include  his  or  her  correct  mailing 
address  on  the  DD  Form  149  and  to 
inform  the  Chair  in  writing  of  any 
subsequent  change  of  address  until  the 
Board  or  the  Secretary  takes  final  action 
on  the  application. 

(e)  Briefs  in  support  of  apphcations 
must  be  assembled  in  a  manner  that 
permits  easy  reproduction  and  may  not 
exceed  twenty-five  double-spaced 
typewritten  pages  in  a  type  size  with  no 
more  than  twelve  characters  per  inch. 
This  limitation  does  not  apply  to 
supporting  documentary  evidence.  In 
complex  cases,  the  Chair  may  waive  this 
limitation. 

§  52.22    Time  limit  for  filing  application. 

An  application  for  correction  of  a 
record  must  be  filed  within  three  years 
after  the  applicant  discovered  or 
reasonably  should  have  discovered  the 
alleged  error  or  injustice.  If  an 
application  is  untimely,  the  applicant 
shall  set  forth  reasons  in  the  application 
why  it  is  in  the  interest  of  justice  for  the 
Board  to  consider  the  application.  An 
untimely  application  shall  be  denied 
unless  the  Board  finds  that  sufficient 
evidence  has  been  presented  to  warrant 
a  finding  that  it  would  be  in  the  interest 
of  justice  to  excuse  the  failure  to  file 
timely. 

§52.23    Counsel. 

(a)  Applicants  may  be  represented  by 
counsel  at  their  own  expense. 
Applicants  whose  cases  are  processed 
under  the  Whistleblower  Protection  Act 
and  who  are  granted  a  hearing  by  the 
Board  may  be  entitled  to  representation 
by  a  Coast  Guard  law  specialist.  10 
U.S.C.  1034(f)(3)(A). 

(b)  As  used  in  this  part,  the  term 
"counsel"  includes  attorneys  who  are 
members  in  good  standing  of  any  bar; 
accredited  representatives  of  veterans' 
organizations  recognized  by  the 
Secretary  of  Veterans  Affairs  pursuant  to 
38  U.S.C.  5902;  and  other  persons  who, 
in  the  opinion  of  the  Chair,  are 
competent  to  represent  the  applicant  for 
correction.  Whenever  the  term 
"applicant"  is  used  in  these  rules. 


except  in  §  52.21(c),  the  term  shall  mean 
an  applicant  or  his  or  her  counsel. 

§  52.24    Evidence  and  burden  of  proof. 

(a)  It  is  the  responsibility  of  the 
applicant  to  procure  and  submit  with 
his  or  her  application  such  evidence, 
including  official  records,  as  the 
applicant  desires  to  present  in  support 
of  his  or  her  case.  All  such  evidence 
should  be  submitted  with  the 
applicant's  DD  Form  149  in  accordance 
with  §52. 21(c)(1).  Evidence  submitted 
by  an  applicant  after  an  application  has 
been  filed  and  docketed  shall  be 
considered  late  and  its  acceptance  is 
subject  to  the  provisions  in  §  52.26(a)(4) 
and  (c). 

(b)  "The  Board  begins  its  consideration 
of  each  case  presuming  administrative 
regularity  on  the  part  of  Coast  Guard 
and  other  Government  officials.  The 
applicant  has  the  burden  of  proving  the 
existence  of  an  error  or  injustice  by  the 
preponderance  of  the  evidence. 

§  52.25    Access  to  official  records. 

The  applicant  shall  have  such  access 
to  official  records  or  to  any  information 
pertaining  to  the  applicant  which  is  in 
the  custody  of  the  Coast  Guard  as  is 
provided  in  49  CFR  parts  7  and  10. 

§  52.26    Right  to  timely  decision;  effect  of 
requests  for  extensions,  changes  in 
requests  for  relief,  and  late  submissions  of 
evidence. 

(a")  Each  applicant  has  a  right  to  have 
final  action  taken  on  his  or  her 
application  within  10  months  after  all 
the  elements  of  a  complete  application, 
as  defined  in  §  52.21(c),  have  been 
received  by  the  Board,  unless  the 
applicant: 

(1)  Submits  a  written  request,  which 
is  granted  by  the  Chair,  for  an  extension 
of  a  specific  duration  to  seek  counsel  or 
additional  evidence; 

(2)  Submits  a  written  request,  which 
is  granted  by  the  Chair,  for  an  extension 
of  the  time  provided  for  responding  to 
the  views  of  the  Coast  Guard  in 
accordance  with  §  52.42(d); 

(3)  Submits  a  signed  statement  that  is 
determined  by  the  Chair  to  significantly 
amend  the  applicant's  request  for  relief 
after  the  application  has  been  docketed; 

(4)  Submits  significant  new  evidence, 
as  determined  by  the  Chair,  after  the 
application  has  been  docketed;  or 

(5)  Is  found  by  the  Chair  to  have 
unreasonably  delayed  responding  to  a 
request  for  fiuther  information  or 
evidence. 

(b)  If  the  applicant  requests  an 
extension  in  accordance  with 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
or  unreasonably  delays  responding  to  a 
request  for  further  information  or 
evidence  in  accordance  with  paragraph 


(a)(5)  of  this  section,  he  or  she  shall 
have  a  right  to  have  final  action  taken 
on  the  application  for  correction  within  . 
10  months  of  the  application's 
completion  plus  all  periods  of  extension 
granted  to  the  applicant  by  the  Chair 
and  all  periods  of  unreasonable  delay. 
•   (c)  If  the  applicant  significantly 
amends  his  or  her  request  for  relief  or 
submits  significant  new  evidence  after 
the  application  has  been  docketed,  in 
accordance  with  paragraphs  (a)(3)  or 
(a)(4)  of  this  section,  the  application 
shall  be  considered  newly  complete  as 
of  the  date  the  amended  request  for 
relief  or  new  evidence  is  received,  in 
which  case  the  applicant  shall  have  a 
right  to  have  final  action  taken  on  the 
application  within  10  months  of  the 
date  the  Board  receives  the  amended 
request  for  relief  or  significant  new 
evidence. 

§  52.27    Withdrawal  of  application. 

The  Chair  may,  at  his  or  her 
discretion,  permit  the  applicant  to 
withdraw  his  or  her  application  at  any 
time  before  final  action  is  taken  under 
§  52.64.  Any  further  consideration  by 
the  Board  of  the  issues  raised  in  the 
withdrawn  application  shall  occur  only 
upon  the  filing  of  a  new  application. 

§  52.28    Stay  of  proceedings. 

An  application  to  the  Board  for 
correction  of  a  militarj'  record  does  not 
operate  as  a  stay  of  any  proceeding  or 
administrative  action  taken  with  respect 
to  or  affecting  the  applicant. 

Subpart  D — Consideration  of 
Application  and  Administrative 
Closure 

§  52.31    Consideration  of  application. 

Each  application  shall  be  reviewed  by 
the  Chair  to  determine  whether  it  meets 
the  requirements  of  §  52.21  before  it  is 
docketed.  The  Chair  shall  decide  in 
appropriate  cases  whether  to  grant  a 
hearing  or  to  recommend  disposition  on 
the  merits  without  a  hearing. 

§52.32    Administrative  closure. 

(a)  The  Chair  may  administratively 
close  a  case  after  it  has  been  docketed 
and  at  any  time  prior  to  its 
consideration  by  the  Board  if  the  Chair 
determines  that: 

(1)  The  application  was  erroneously 
docketed  because  the  application  did 
not  meet  the  criteria  under  §  52.21; 

(2)  Effective  relief  cannot  be  granted 
by  the  Board; 

(3)  The  Board  does  not  have 
jurisdiction  to  determine  the  issues 
presented  or  the  applicant  has  not 
exhausted  an  available  administrative 
remedy,  as  required  under  §  52.1<3(b);  or 
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(4)  The  Coast  Guard  has  granted 
effective  relief  satisfactory  to  the 
applicant. 

(b)  Administrative  closure  does  not 
constitute  a  denial  of  relief.  Applicants 
who  believe  their  cases  should  not  have 
been  administratively  closed  by  the 
Chair  may  resubmit  their  applications 
with  a  request  for  further  consideration 
and  a  statement  explaining  why  the 
applicant  believes  his  or  her  case  should 
be  docketed  and  considered  by  the 
Board.  A  request  for  further 
consideration  shall  be  regarded  as  a  new 
application  for  the  purposes  of  §§  52.21 
and  52.26. 

(c)  If  the  Chair  administratively  closes 
a  case,  the  applicant  shall  be  advised  of 
the  reason  and  of  the  right  to  resubmit 
his  or  her  application. 

Subpart  E — Submissions  by  the  Coast 
Guard  and  Ottier  Offices 

§  52.41    Assistance. 

The  Board  may  request  such  advice, 
opinion,  assistance,  or  use  of  the 
facilities  of  any  other  bureau,  board,  or 
office  of  the  Department  of 
Transportation  as  the  Board  deems 
necessary. 

§  52.42    Views  of  the  Coast  Guard. 

(a)  The  Board  shall  transmit  to  the 
Commandant  of  the  Coast  Guard  or  his 
or  her  delegate  a  copy  of  each 
application  for  relief  submitted  and 
docketed  under  subpart  C  of  this  part, 
together  with  any  briefs,  memoranda, 
and  documentary  evidence  submitted  or 
obtained  in  the  case. 

(b)  The  Commandant  of  the  Coast 
Guard  or  his  or  her  delegate  may 
forward  to  the  Board  a  written  advisory 
opinion  presenting  the  views  of  the 
Coast  Guard  on  any  case  before  the 
Board. 

(c)  An  advisory  opinion  furnished  by 
the  Coast  Guard  under  this  section  shall 
not  be  binding  upon  the  Board,  but  shall 
be  considered  by  the  Board,  along  with 
all  other  information  and  material 
submitted  in  the  particular  case,  if  it  is 
received  by  the  Board  within  135  days 
of  the  date  the  application  is  complete. 
The  Chair  may,  in  his  or  her  discretion, 
grant  the  Coast  Guard  an  extension  of 
the  time  provided  for  submitting  the 
advisory  opinion. 

(d)  The  Board  shall  promptly  send  a 
copy  of  each  submission  made  by  the 
Coast  Guard  under  this  section  to  the 
applicant  involved,  subject  to  the 
limitations  in  §§  52.42(c)  and  52.43(c). 
Each  applicant  has  30  days,  horn  the 
date  the  Board  sends  the  submission,  to 
submit  to  the  Board  a  written  rebuttal  or 
response  to  the  Coast  Guard's  advisory 
opinion  or  a  written  request  for  an 


extension  of  the  time  to  respond,  subject 
to  the  provisions  in  §  52.26. 

(e)  Advisory  opinions  submitted  by 
the  Coast  Guard  and  briefs  submitted  by 
applicants  in  response  to  the  advisory 
opinions  of  the  Coast  Guard  must  be 
assembled  in  a  manner  that  permits  easy 
reproduction  and  may  not  exceed  fifteen 
double-spaced  typewritten  pages  in  a 
type  size  with  no  more  than  twelve 
characters  per  inch.  This  limitation  does 
not  apply  to  supporting  documentary 
evidence.  In  complex  cases,  the  Chair 
may  waive  this  limitation. 

§  52.43  Requests  for  furttter  information; 
submissions  of  classified,  privileged,  and 
sensitive  information. 

(a)  The  Chair  or  the  Board  may  ask  the 
applicant  to  submit  additional 
information  not  included  in  the 
application  or  response  to  the  advisory 
opinion. 

(b)  The  Chair  or  the  Board  may  ask 
the  Coast  Guard  or  other  Government 
office  to  submit  any  information, 
including  reports  of  investigations,  that 
the  Chair  or  the  Board  deems  relevant 
to  an  applicant's  case. 

(c)  Whenever  the  Coast  Guard  or  other 
Government  office  submits  classified, 
privileged,  or  sensitive  information  to 
the  Board  in  accordance  witli  paragraph 
(b)  of  this  section  or  §  52.42(b),  it  shall 
identify  such  information  and  also 
provide  the  Board  with  a  copy  of  that 
part  of  the  information  that  would  be 
released  to  the  applicant  by  the  Coast 
Guard  or  other  Government  office  if  he 
or  she  requested  it  under  49  CFR  parts 

7  and  10.  The  Board  shall  forward  only 
this  redacted  copy  to  the  applicant. 

Subpart  F— Hearings 

§  52.51    General  provision. 

In  each  case  in  which  the  Chair 
determines  that  a  hearing  is  warranted, 
the  applicant  will  be  entitled  to  be 
heard  orally  in  person,  by  counsel,  or  in 
person  with  counsel. 

§  52.52    Notice  of  hearing. 

(a)  If  the  Chair  determines  that  a 
hearing  is  warranted,  the  Chair  shall 
notify  the  applicant  that  a  hearing  has 
been  granted. 

(b)  The  date  of  hearing  shall  be  not 
less  than  21  days  from  the  date  of  this 
notification.  Written  notice  stating  the 
date,  time,  and  place  of  the  hearing  shall 
be  given  to  the  applicant  and  the  Coast 
Guard. 

§52.53    Witnesses. 

(a)  In  any  case  in  which  the  Chair  has 
granted  a  hearing,  the  applicant  shall 
have  the  right  to  present  witnesses. 

(b)  It  is  the  responsibility  of  the 
applicant  to  notify  his  or  her  witnesses 


and  to  ensure  their  appearance  at  the 
date,  time,  and  place  set  for  the  hearing. 

§52.54    Expenses. 

No  expenses  of  any  nature  whatsoever 
incurred  by  an  applicant,  his  or  her 
counsel,  witnesses,  or  others  acting  on 
behalf  of  the  applicant  shall  be  paid  by 
the  Government,  except  that  an 
applicant  may  be  entitled  to 
representation  by  a  Coast  Guard  law 
specialist  if  the  case  has  been  processed 
under  the  Whistleblower  Protection  Act. 
lOU.S.C.  1034(f)(3)(A). 

§  52.55    Nonappearance. 

An  applicant  who  fails  without  good 
cause  to  appear  in  person  or  by  counsel 
at  the  appointed  date,  time,  and  place 
for  hearing,  is  deemed  to  have  waived 
the  right  to  a  hearing.  The  application 
is  then  considered  by  the  Board  on  the 
basis  of  all  the  material  of  record. 

§  52.56    Conduct  of  hearing. 

(a)  The  Chair  or  the  Chair's  designee 
shall  conduct  a  hearing  so  as  to  ensure 
a  full  and  fair  presentation  of  the 
evidence. 

(b)  The  hearing  is  not  limited  by  legal 
rules  of  evidence,  but  reasonable 
standards  of  competency,  relevancy, 
and  materiality  are  observed  for  the 
receipt  and  consideration  of  evidence. 

(c)  All  testimony  shall  be  given  under 
oath  or  affirmation. 

§  52.57    Record  of  hearing. 

A  hearing  pursuant  to  this  subpart  in 
open  session  shall  be  recorded  verbatim 
and,  at  the  discretion  of  the  Board  or 
direction  of  the  Secretary,  shall  be 
transcribed. 

Sulspart  G — Judgment  and  Disposition 

§  52.61    Deliberations  and  decision. 

(a)  The  Board  is  convened  at  the  call 
of  the  Chair  and  its  meetings  are 
recessed  or  adjourned  by  order  of  the 
Chair.  Only  members  of  the  Board  and 
its  staff  may  be  present  during  the 
deliberations  of  the  Board.  The  Board's 
deliberations  are  conducted  in  executive 
session  and  are  not  reported. 

(b)  When  the  Board  finds  that  the 
facts  have  not  been  fully  and  fairly 
disclosed  by  the  records,  testimony,  and 
any  other  evidence  before  the  Board,  the 
Board  may  request  the  applicant  and/or 
the  Coast  Guard  to  obtain  and  submit 
such  further  evidence  as  it  considers 
essential  to  a  complete  and  impartial 
understanding  of  the  facts  and  issues. 

(c)  Following  the  receipt  of  all 
evidence,  the  Chair  shall  cause  to  be 
prepared  and  shall  submit  to  the  Board 
for  its  consideration  a  draft  decision 
cor^taining  proposed  findings  and 
conclusions  and  a  proposed  order.  A 
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majority  vote  of  the  members  of  the 
Board  present  at  a  meeting  on  any 
matter  relating  to  a  draft  decision  before 
the  Board  shall  constitute  the  action  of 
the  Board.  If  a  draft  decision  is 
approved  by  the  Board,  it  shall  become 
a  decision  of  the  Board. 

(d)  The  decision  of  the  Board  shall 
specify  any  change,  correction,  or 
modification  of  records  to  be  made  by 
the  Coast  Guard,  and  any  other  action 
deemed  necessary  to  provide  full  and 
effective  relief,  which  may  include 
directing  the  Coast  Guard  to  convene 
medical  boards. 

(e)  If  the  Board  deems  it  necessary  to 
submit  a  comment  or  reconunendation 
to  the  Secretary  as  to  a  matter  arising 
from,  but  not  directly  related  to,  the 
issues  in  a  case,  it  does  so  by  separate 
communication. 

§  52.62    Minority  report. 

In  case  of  disagreement  among  Board 
members,  a  minority  report  may  be 
submitted  dissenting  from  or  concurring 
with  the  decision  of  the  Board. 

§  52.63    Record  of  proceedings. 

(a)  The  Board  shall  prepare  a 
complete  record  of  each  proceeding. 
The  record  shall  include  the  application 
for  relief;  the  written  views  of  the  Coast 
Guard,  if  any;  any  transcript  of 
testimony;  affidavits  and  documents 
considered  by  the  Board;  briefs  and 
written  arguments  filed  in  the  case;  the 
findings,  decisions,  and 
recommendations  of  the  Board;  minority 
reports,  if  any;  and  all  other  materials 
necessary  to  reflect  a  true  and  complete 
history  of  the  proceedings. 

(b)  After  final  action  has  been  taken 
on  an  application  in  accordance  with 
§  52.64,  any  classified,  privileged,  or 
sensitive  information  in  the  record  of 
proceedings  that  has  been  provided  by 
the  Coast  Guard  or  another  Government 
office  in  accordance  with  §§  52.42  or 
52.43  shall  be  returned  by  the  Board  to 
the  office  from  which  it  was  received. 
Only  a  copy  of  the  information  provided 
by  the  Coast  Guard  or  other  Government 
office  for  release  to  the  applicant  in 
accordance  with  §  52.43(c)  shall  be 
retained  in  the  permanent  record  of 
proceedings  after  final  action  is  taken. 

§52.64    Final  action. 

(a)  The  Board,  provided  that  it  acts 
unanimously,  may  take  final  action  on 
behalf  of  the  Secretary,  pursuant  to  10 
U.S.C.  1552,  as  follows: 

(1)  The  Board  may  deny  an 
application  for  the  correction  of  military 
records. 

(2)  Unless  the  Coast  Guard,  in 
submitting  its  views  piu-suant  to 

§  52.42(b),  identifies  and  describes  a 


significant  issue  of  Coast  Guard  policy 
challenged  in  the  application,  the  Board 
may  approve  an  application  for  the 
correction  of  mifitary  records  in  any  of 
the  following  categories: 

(i)  An  application  to  correct  an 
enlistment  or  reenlistment  contract  or 
agreement  to  extend  an  enlistment  for 
the  purpose  of  effecting  or  increasing 
entitlement  to  a  Selective  Reenlistment 
Bonus; 

(ii)  An  apphcation  to  mo'dify  an 
election  to  participate  in  the  Survivor 
Benefit  Plan; 

(iii)  An  application  to  change  a 
reenlistment  eligibility  code; 

(iv)  An  application  to  correct  the 
character  of,  or  reason  for,  a  discharge 
or  separation;  or 

(v)  An  application  to  receive  a  medal 
or  award. 

(3)  The  Board  may  approve  any 
application  for  correction  of  jnilitary 
records  not  included  in  one  of  the 
categories  in  paragraph  (a)(2)  of  this 
section,  if  the  Coast  Guard  recommends  , 
the  same  or  substantially  same  relief  as 
that  requested  by  the  applicant. 

(b)  Except  in  cases  where  the  Board 
takes  final  action  under  paragraph  (a)  of 
this  section,  the  Board  shall  forward  the 
record  of  its  proceedings  to  the 
Secretary,  who  may  approve, 
disapprove,  or  concur  in  the  decision  of 
the  Board  or  the  minority  report,  if  any, 
either  in  whole  or  in  part,  and  amend 
the  order  of  the  Board  accordingly,  or 
return  the  case  to  the  Board  for 
additional  consideration.  After  taking 
final  action,  the  Secretary  shall  send  any 
such  statement  and  the  record  of 
proceedings  to  the  Board  for 
disposition. 

§52.65    Orders. 

(a)  The  Board  shall  issue  such  orders 
or  directives  as  may  be  necessary  to 
carry  out  a  final  action. 

(b)  The  Board  may  ask  the  Coast 
Guard  to  submit  a  written  report  to  the 
Board  specifying  the  action  taken  and 
the  date  thereof  with  respect  to  any  final 
action.  ^ 

(c)  Unless  doing  so  is  likely  to  nullify 
the  relief  granted,  copies  of  the  final 
decision  shall  be  placed  in  the  military 
record  of  the  applicant. 

§52.66    Notification. 

After  final  action  is  taken  imder 
§  52.64,  the  Board  shall  send  a  copy  of 
the  final  decision  to  the  applicant.  The 
applicant  may  inspect  the  permanent 
record  of  proceedings  at  Board  offices. 

§52.67    Reconsideration. 

(a)  Reconsideration  of  an  application 
for  correction  of  a  military  record  shall 
occur  if  an  applicant  requests  it  and  the 


request  meets  the  requirements  set  forth 
in  paragraph  (a)(1)  or  (a)(2)  of  this 
section. 

(1)  An  applicant  presents  evidence  or 
information  that  was  not  previojuisly 
considered  by  the  Board  and  that  could 
result  in  a  determination  other  than  that 
originally  made.  Such  new  evidence  or 
information  may  only  be  considered  if 
it  could  not  have  been  presented  to  the 
Board  prior  to  its  original  determination 
if  the  applicant  had  exercised 
reasonable  dihgence;  or 

(2)  An  applicant  presents  evidence  or 
information  that  the  Board,  or  the 
Secretary  as  the  case  may  be,  committed 
legal  or  factual  error  in  the  original 
determination  that  could  have  resulted 
in  a  determination  other  than  that 
originally  made. 

"^  (b)  The  Chair  shall  docket  a  request 
for  reconsideration  of  a  final  decision  if 
it  meets  the  requirements  of  paragraph    . 
(a)(1)  or  (a)(2)  of  this  section.  If  neither 
of  these  requirements  is  met,  the  Chair 
shall  not  docket  such  request. 

(c)  The  Board  shall  consider  each 
application  for  reconsideration  that  has 
been  docketed.  None  of  the  Board 
members  who  served  on  the  Board  that 
considered  an  applicant's  original 
application  for  correction  shall  serve  on 
the  Board  that  decides  the  applicant's 
application  upon  reconsideration. 

(d)  Action  by  the  Board  on  a  docketed 
application  for  reconsideration  is 
subject  to  §§  52.26  and  52.64(b). 

(e)  An  applicant's  request  for 
reconsideration  must  be  filed  within 
two  years  after  the  issuance  of  a  final 
decision,  except  as  otherwise  required 
by  law.  If  the  Chair  dockets  an 
applicant's  request  for  reconsideration, 
the  two-year  requirement  may  be 
waived  if  the  Board  finds  that  it  would 
be  in  the  interest  of  justice  to  consider 
the  request  despite  its  untimeliness. 

Subpart  H— Payment  of  Claims  and 
Implententation  of  Orders 

§52.71    Authority  to  pay. 

(a)  The  Coast  Guard  is  authorized  to 
pay  the  claims  of  any  person  as  the 
result  of  any  action  heretofore  or 
hereafter  taken  under  10  U.S.C.  1552. 

(b)  The  Coast  Guard  is  not  authorized 
to  pay  any  claim  heretofore 
compensated  by  Congress  through 
enactment  of  private  law,  or  to  pay  any 
amount  as  compensation  for  any  henefit 
to  which  the  claimant  might 
subsequently  become  entitled  under  the 
laws  and  regulations  administered  by 
the  Secretary  of  Veterans  Affairs. 

§  52.72    Implementation  of  orders. 

(a)  In  each  case  the  Board  shall 
transmit  a  copy  of  its  decision  or  the 
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Secretar)''s  decision  to  the  proper  Coast 
Guard  authority  for  determination  of 
monetary  benefits  due,  if  any.  as  a  result 
of  the  action  of  the  Board  and  for 
.corrections  of  the  military  record 
ordered  by  the  Board. 

(b)  Upon  request,  the  claimant  is 
required  to  furnish  to  the  Board  or  to  the 
Coast  Guard  any  information  necessary 
to  determine  the  proper  parties  to  the 
claim  for  payment  under  applicable 
provisions  of  law. 

(c)  Appropriate  records  shall  be 
examined  in  light  of  the  Board's 
decision  to  determine  all  amounts 
which  may  be  due.  Amounts  found  due 
are  subject  to  setoff  in  the  amount  of  any 
existing  indebtedness  to  the 
Government  arising  from  Coast  Guard 
service  and  to  other  setoffs  required  by 
law  or  regulation. 

(d)  At  the  time  of  payment,  the 
claimant  shall  be  advised  as  to  the 
nature  and  amount  of  the  various 
benefits  represented  by  the  total 
settlement,  and  of  the  fact  that 
acceptance  of  the  settlement  constitutes 
a  complete  release  by  the  claimant  of 
any  claim  against  the  United  States  on 
account  of  the  correction  of  record 
ordered  by  the  Board. 

f  52.73    Interpretation. 

If  the  intent  or  import  of  the  final 
decision  is  not  clear  to  the  Coast  Guard, 
if  the  Coast  Guard  believes  that 
executing  all  or  peirt  of  the  order  in  the 
final  decision  is  beyond  the  Coast 
Guard's  authority,  or  if  the  Coast  Guard 
believes  that  the  order  is  incomplete 
because  of  an  oversight,  the  final 
decision  shall  be  returned  to  the  Board 
for  clarification  or  technical 
amendment. 

§  52.74    Report  of  settletnent 

When  payment  is  made  pursuant  to 
the  order  of  the  Board,  the  Board  may 
request  the  Coast  Guard  to  notify  it  of 
the  name  of  any  person  to  whom 
payment  was  made  and  of  the  amount 
of  the  payment. 

Subpart  I — Public  Access  to  Decisions 
f  52.81    Reading  room  and  index. 

After  deleting  only  so  much  personal 
information  as  is  necessary  to  prevent 
an  unwarranted  invasion  of  privacy  of 
the  applicant  or  other  persons 
mentioned  in  the  final  decision  of  the 
Board,  a  redacted  copy  of  each  final 
decision  shall  be  indexed  by  subject  and 
made  available  for  review  and  copying 
at  a  public  reading  room.  Final 
decisions  created  on  or  after  November 


1. 1996.  shall  be  made  available  by 
electronic  means.  5  U.S.C.  552. 
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DEPARTIMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-02-143] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Jamaica  Bay  and  Connecting 
Waterways,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMIMARY:  The  Coast  Guard  has  changed 
the  drawbridge  operation  regulations 
that  govern  the  operation  of  the  New 
York  City  highway  bridge,  mile  0.8, 
across  Mill  Basin  on  Belt  Parkway  at 
New  York  City,  New  York.  This 
temporary  final  rule  will  allow  the 
bridge  to  remain  closed  to  vessel  traffic 
from  7  a.m.  on  February  24,  2003 
through  5  p.m.  on  April  14,  2003.  This 
action  is  necessary  to  facilitate  the 
installation  of  median  safety  barriers  at 
the  bridge. 

DATES:  This  rule  is  effective  from 
February  24,  2003  through  April  14. 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket^  are  part  of 
docket  (CGDOl-02-143)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office.  408  Atlantic  Avenue. 
Boston.  MA  02110.  between  7  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Schmied.  Project  Officer,  First 
Coast  Guard  District.  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Pursuant  to  5  U.S.C.  553(d)(3).  the 
Coast  Guard  finds  that  good  cause  exists 
for  making  this  final  rule  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  the  public  interest  because 
the  work  to  be  performed  under  this 
temporary  final  rule  is  necessary  safety 
modifications  that  are  scheduled  to  be 
performed  when  the  bridge  receives  the 
fewest  number  of  requests  to  open. 


On  December  27,  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  Drawbridge  Operation 
Regulations;  Jamaica  Bay  and 
Connecting  Waterways,  New  York,  in 
the  Federal  Register  (67  FR  79012).  We 
received  no  comments  in  response  to 
the  notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

The  New  York  City  highway  bridge 
has  a  vertical  clearance  of  34  feet  at 
mean  high  water,  and  39  feet  at  mean 
low  water  in  the  closed  position.  The 
existing  drawbridge  operating 
.  regulations  are  listed  at  33  CFR 
117.795(b). 

The  bridge  owner.  New  York  City 
Department  of  Transportation,  requested 
a  temporary  bridge  closure  to  install 
median  safety  barriers  between  the 
vehicular  travel  lanes  at  the  bridge. 

The  bridge  presently  has  no  median 
safety  barriers  between  the  vehicular 
travel  lanes  that  pass  over  the  moveable 
lift  spans  at  the  bridge.  There  have  been 
many  serious  head  on  automobile 
accidents  at  this  bridge  as  a  result  of  the 
absence  of  median  safety  barriers. 

The  average  traffic  count  is  140,000 
vehicles  a  day.  There  have  been  seven 
(7)  head-on  travel  lane  crossover 
accidents  over  the  past  several  years, 
four  (4)  resulting  in  fatalities,  lliese 
accidents  resulted  from  the  absence  of  a 
median  safety  barrier  separating  the 
opposite  vehicular  travel  lanes. 

The  installation  of  the  median  safety 
barriers  is  considered  necessary  safety 
repairs  that  should  be  performed 
without  delay. 

In  order  to  facilitate  this  structural 
work  the  bridge  must  remain  in  the 
closed  position  for  the  passage  of  vessel 
traffic  from  7  a.m.  on  February  24,  2003 
through  5  p.m.  on  April  14,  2003. 

The  time  frame  requested  to  perform 
this  necessary  safety  work,  February  24, 
2003  through  April  14.  2003.  is  the  best 
time  to  perform  this  work  because  the 
bridge  has  historically  had  very  few 
requests  to  open  during  that  time 
period.  In  2001  only  one  commercial 
vessel  transit  required  a  bridge  opening 
and  in  2002  only  three  commercial 
vessel  transits  required  bridge  openings 
between  February  24  and  April  14. 

During  the  last  ten  days  of  the  above 
closure  the  bridge  will  be  balanced  and 
tested.  A  limited  number  of  bridge 
openings  would  be  available  for  the 
passage  of  vessel  traffic  during  the  time 
period  the  bridge  will  be  balanced  and 
tested. 

The  Coast  Guard  believes  this 
temporary  final  rule  is  reasonable 
because  this  work  is  essential  for  public 
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safety  and  will  be  performed  when  the 
bridge  has  the  fewest  number  of 
requests  to  open. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
conunents  in  response  to  the  notice  of 
proposed  rulemaking  and  as  a  result,  no 
changes  have  been  made  to  this  final 
rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26,  1979). 

This  conclusion  is  based  on  the  fact 
that  the  waterway  users  who  normally 
navigate  Mill  Basin  are  predominantly 
recreational  vessels.  There  are  four 
commercial  facilities,  two  recreational 
vessel  marinas,  and  two  recreational/ 
commercial  vessel  repair  yards 
upstream  from  the  bridge. 

The  time  period  the  bridge  will  be 
closed  is  historically  the  time  period 
during  which  the  fewest  requests  are 
made  to  open  the  bridge.  Between 
February  24  and  April  14,  2001.  only 
one  commercial  vessel  transit  required 
the  bridge  to  open.  Only  three 
commercial  vessel  transits  required 
bridge  openings  during  the  same  period 
in  2002. 

Vessels  that  can  pass  under  the  bridge 
without  a  bridge  opening  may  do  so  at 
all  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for  profit 
organizations  that  are  independently 
owned  ahd  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  waterway  users  who  normally 
navigate  Mill  Basin  are  predominantly 
recreational  vessels.  There  are  four 
commercial  facilities,  two  recreational 
vessel  marinas,  and  two  recreational/ 


commercial  vessel  repair  yards 
upstream  from  the  bridge. 

The  time  period  the  bridge  will  be 
closed  is  historically  the  time  period 
during,  which  the  fewest  requests  are 
made  to  open  the  bridge.  Between 
February  24  and  April  14,  2001,  only 
one  commercial  vessel  transit  required 
the  bridge  to  open.  Only  three 
commercial  vessel  transits  required 
bridge  openings  during  the  same  period 
in  2002. 

Vessels  that  can  pass  under  the  bridge 
without  a  bridge  opening  may  do  so  at 
all  times. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  goveriunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 


an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  - 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under   , 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory'  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1 , 
paragraph  (32)(e),  of  Conunandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because  ^ 
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promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05- Kg);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  From  Februar\'  24.  2003  through 
April  14.  2003.  in  §117.795.  paragraph 
(b)  is  temporarily  suspended,  and  a  new 
temporary  paragraph  (d)  is  added,  to 
read  as  follows: 

§  1 1 7.795    Jamaica  Bay  and  Connecting 
Waterways.  . 

•         *         *         *         * 

(d)  The  draw  of  the  New  York  City 
highway  bridge,  mile  0.8.  across  Mill 
Basin  on  Belt  Parkway,  need  not  open 
for  the  passage  of  vessel  traffic  from  7 
a.m.  on  February  24.  2003  through  5 
p.m.  on  April  14.  2003. 

Dated;  February  10.  2003. 
John  L.  Grenier. 

Captain.  Coast  Guard.  Acting  Commander. 
First  Coast  Guard  District. 
|FR  Dor.  o:i-47«l  Filed  2-28-03;  8:45  ami 
BILUNQ  CODE  4910-1&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN  140-2;  FRL-7457-81 

Conditional  Approval  of 
Implementation  Plan;  Indiana; 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  adverse  comments,  the 
EPA  is  withdrawing  the  direct  final  rule 
which  conditionally  approved  the 
revisions  to  Indiana's  State 
Implementation  Plan  for  the  Prevention 
of  Significant  Dettirioration  provisions 
for  attainment  areas.  In  the  direct  final 


rule  published  on  January  15,  2003  (68 
FR  1970).  EPA  stated  that  if  EPA 
receives  adverse  comments  by  February 
14.  2003.  the  rule  would  be  withdrawn 
and  not  take  effect.  EPA  subsequently 
received  adverse  comments,  and  will 
address  these  comments  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  January  15. 
2003  (68  FR  1970).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  This  direct  final  rule  is 
withdrawn  as  of  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Capasso.  Environmental  Scientist. 
Permits  and  Grants  Section  (IL/IN/OH), 
Air  Programs  Branch,  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  telephone  (312) 
886-1426. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxide.  Volatile 
organic  compounds. 

Dated:  February  19.  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 

PART  52— [AMENDED] 

Accordingly,  the  addition  of  40  CFR 
52.770  {c)(147)  is  withdrawn  as  of 
March  3.  2003. 

|FR  Doc:.  03-5023  Filed  2-28-03:  8:45  ami 
BILUNO  COOC  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN  140-3;  FRL-7457-31 

Conditional  Approval  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  Indiana  Department  of 
Environmental  Management  (IDEM)  has 
submitted  to  EPA  requested  revisions  to 
its  Prevention  of  Significant 
Deterioration  (PSD)  State 
Implementation  Plan  (SIP).  Due  to  the 
receipt  of  adverse  comments,  EPA  is 
withdrawing  its  January  15.  2003  direct 
final  action,  which  conditionally 
approved  the  state's  submission.  In  this 
action,  EPA  responds  to  the  public 


comments  received,  and  takes  final 
action  to  conditionally  approve 
Indiana's  PSD  provisions. 
DATES:  This  rule  is  effective  on  April  2, 
2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Permits 
and  Grants  Section,  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois, 
60604.  Please  contact  Julie  Capasso  at 
(312)  886-1426  before  visiting  the 
Region  5  office.  Written  comments 
should  be  sent  to:  Pamela  Blakley, 
Chief.  Permits  and  Grants  Section  (IL/ 
IN/OH),  Air  Programs  Branch  (AR-ISJ), 
U.S.  Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Capasso.  Environmental  Scientist, 
Permits  and  Grants  Section  (IL/IN/OH), 
Air  Programs  Branch.  (AR-18I).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  JackSon  Boulevard, 
Chicago,  Illinois  60604.  telephone  (312) 
886-1426. 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

A.  What  is  the  background  of  this  action? 

B.  What  comments  did  EPA  receive  and  what 

are  EPA's  responses? 

C.  What  action  is  EPA  taking  today? 

D.  Statutory  and  Executive  Order  Reviews 

A.  What  Is  the  Background  of  This 
Action? 

EPA  is  approving  revisions  to 
Indiana's  SIP  for  PSD.  IDEM  submitted 
these  revisions  to  EPA  on  February  1. 
2002,  following  an  informal  review  by 
EPA  in  which  a  number  of  issues  were 
identified  and  resolved  by  the  two 
agencies.  On  January  15,  2003,  EPA 
published  a  direct  final  rule 
conditionally  approving  these  revisions 
(68  FR  1970).  On  the  same  date.  EPA 
also  proposed  to  approve  the  revisions 
(68  FR  1998).  In  a  separate  action,  we 
withdrew  the  direct  final  rule  because 
we  received  adverse  comments.  The 
proposed  approval  remained  in  effect. 
Today  we  are  responding  to  those 
comments  and  taking  final  action  to 
conditionally  approve  Indiana's  SIP 
revision  request. 

In  our  January  15,  2003  direct  final 
rulemaking,  we  discussed  the  history  of 
Indiana's  PSD  program,  the  contents  of 
the  State's  submission  and  oiu'  analysis. 
Please  consult  that  document  for  further 
information  on  those  matters. 

On  December  31,  2002.  EPA 
published  revisions  to' its  New  Source 
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Review  (NSR)  regulations,  including 
PSD  (67  FR  80186).  These  revisions, 
which  do  not  take  effect  until  March  3, 
2003,  will  change  existing  NSR 
requirements  in  a  number  of  ways. 
States  which  have  approved  programs 
under  40  CFR  part  51  (as  Indiana  now 
has  as  a  result  of  today's  action),  will 
have  up  to  three  years  in  which  to  adopt 
and  submit  revisions  implementing  the 
new  requirements. 

B.  What  Comments  Did  EPA  Receive 
and  What  Are  EPA's  Responses? 

EPA  received  the  comments  described 
below  from  a  number  of  parties, 
including  corporations,  trade 
associations  and  private  citizens. 

Comment:  The  proposed  SIP  does  not 
comport  with  current  EPA  requirements 
because  it  does  not  incorporate  the 
alternative  fuel/raw  material  exemption 
of  40  CFR  51.166(b)(2)(iii)(e).  The 
commentor  contends  that  this  omission 
is  significant  because  it  means  that 
Indiana's  rule  fails  to  provide  an 
exemption  for  "certain  anticipated 
operational  fluctuations,  thereby 
potentially  triggering  (NSR)  in  Indiana 
for  otherwise  federally  exempt  minor 
modifications." 

Response:  As  noted  in  EPA's  January 
15,  2003  direct  final  rulemaking  notice, 
this  provision  may  inadvertently  allow 
changes  prohibited  in  a  previously- 
issued  minor  construction  permit  to 
qualify  for  the  alternative  fuel/raw 
material  exemption.  Indiana's  regulatory 
language  does  not  prevent  minor 
sources  from  applying  this  provision 
when  appropriate  to  avoid  PSD 
applicability.  As  EPA  also  previously 
noted.  Indiana  has  agreed  to  address 
this  inadvertent  omission  within  one 
year  of  the  effective  date  of  approval  (68 
FR  1971).  EPA  does  not  believe  that  this 
minor,  inadvertent  omission  warrants 
the  disapproval  of  the  rules. 

Comment:  Indiana's  rule  fails  to 
address  "pollution  control  projects." 

Response:  Currently,  federal  PSD 
regulations  provide  an  exemption  only 
for  pollution  control  projects  installed  at 
electric  utility  steam  generating  units. 
As  a  result,  Indiana  did  not  submit  to 
EPA  for  approval  of  its  provision 
extending  the  exemption  to  non-utility 
sources;  and  EPA,  therefore,  could  not 
take  any  action  on  the  State's  provision. 

Comment:  The  Indiana  regulations 
include  a  definition  of  "pollution 
control  project."  In  addition,  Indiana 
regulations  omit  the  word  "utility"  from 
the  term  "electric  utility  steam 
generating  unit"  in  the  pollution  control 
project  exclusion  portion  of  the 
definition  of  "major  modification"  in 
326  lAC  2-2-l(x)(2)(H). 


Response:  As  stated  above,  IDEM  did 
not  submit  its  pollution  control  project 
provision  to  EPA.  Therefore,  this 
definition  is  merely  extraneous.  In 
addition,  any  comments  relative  to  this 
provision  are  not  relevant. 

Comment:  IDEM's  Office  of 
Environmental  Adjudication  (OEA)  does 
not  provide  the  same  amount  of  time  to 
file  an  appeal  of  a  PSD  determination  as 
•does  EPA's  Environmental  Appeals 
Board  under  40  CFR  124.19.  In  addition, 
if  an  appellant  sought  to  stop 
construction  of  a  facility,  the  OEA 
would  require  the  posting  of  an  appeal 
bond,  something  not  required  under  the 
federal  procedures  in  40  CFR  part  124. 

Response:  After  communications  with 
IDEM's  Office  of  Legal  Counsel,  it  is 
EPA's  understanding  that,  although 
there  is  no  provision  for  an  extension  of 
the  15-day  filing  period,  a  party  may 
amend  and  supplement  its  timely 
petition  for  review  after  filing.  EPA  also 
understands  that,  under  Indiana  law.  a 
party  appealing  a  PSD  permit  to  the 
OEA  may  request  a  stay  of  that  permit, 
and  that  no  appeal  bond  is  required. 

Comment:  326  lAC  2-l.l-6(a)(5)  is 
written  as  if  a  public  hearing  is  optional. 
The  Indiana  regulations  do  not  meet  or 
exceed  the  requirements  of  40  CFR 
51.166(q)(2)(iii)  and  do  not  provide 
informed  public  participation  in 
accordance  with  congressional  intent. 
There  appears  to  be  no  provision  under 
the  Indiana  PSD  rules  for  the  extension 
of  comment  time  (see.40  CFR  124.13). 

Response:  With  respect  to  public 
participation,  Indiana's  rules  conform 
with  applicable  EPA  regulations  at  40  • 
CFR  51.166.  In  addition,  under  Indiana 
Code  4-21.5,  IDEM  must  individually 
notify  potentially  affected  parties 
(which  include  all  commentors)  of  its 
final  decision.  Historically,  IDEM's 
practice  has  been  to  go  beyond  the 
minimum  legal  requirements  by 
providing  internet  postings  of 
applications  received,  permits  subject  to 
public  notice  and  permits  issued.  IDEM 
also  directly  notifies  potentially  affected 
parties,  which  would  include  previous 
commentors  and  contiguous 
landowners.  Also,  IDEM  has  historically 
granted  additional  public  comment  time 
when  it  deems  it  necessary.  40  CFR 
124.13  does  not  mandate  that  the 
permitting  authority  automatically  grant 
additional  public  comment  time  upon 
any  request.  As  a  result  of  the  above, 
EPA  does  not  believe  that  any 
procedural  differences  which  may  exist 
between  the  state  and  federal  programs 
warrant  disapproval. 

Comment:  There  is  nothing  in  40  CFR 
part  52,  as  it  is  now  or  as  amended  by 
this  final  approval,  stating  that  Indiana 
is  or  would  be  an  approved  State  to 


issue  PSD  permits.  EPA  has  not 
amended  40  CFR  52.793,  which 
incorporated  the  federal  PSD  rules  into 
Indiana's  SIP. 

Response:  Our  final  action  amends 
the  SIP  at  40  CFR  52.770(c)(147)  to 
incorporate  the  Indiana  PSD  rules  into 
the  SIP. 

This  amendment  approves  the 
Indiana  PSD  program  as  part  of  the  SIP. 
thus  giving  Indiana  the  authority  to 
issue  PSD  permits  under  its  own 
regulations.  Our  approval  of  the  SIP. 
therefore,  supercedes  40  CFR  52.793. 

Comment:  Indiana  omitted  the  word 
"national"  from  the  term  "ambient  air 
quality  standards"  in  326  lAC  2-2- 
5(a)(1),  so  as  to  be  able  to  invoke  326 
lAC  1-3  rather  than  40  CFR  part  50.  the 
national  ambient  air  quality  standards. 

Response:  Indiana  has  incorporated 
the  national  ambient  air  quality 
standards  from  40  CFR  part  50  into  326 
lAC  1-3.  The  omission  of  the  word 
"national"  has  no  bearing  on  the 
approvability  of  326  2-2-5(a)(l). 

Comment:  Indiana  regulations  have 
no  text  resembling  40  CFR  50.10  and  40 
CFR  part  51.  Appendix  I.  the  revised  8- 
hour  ozone  standard. 

Response:  States  are  not  currently 
required  to  address  the  revised  ozone 
standard  in  their  PSD  SIPs. 

Comment:  A  number  of  commentors 
asserted  that  EPA  should  not  approve 
Indiana's  current  PSD  program,  but 
instead  rely  on  the  PSD/NSR  rules 
published  in  the  Federal  Register  on 
December  31 ,  2002.  They  hirther 
claimed  that  failure  to  do  so  would:  (1) 
Put  both  the  State  and  Indiana  sources 
at  a  disadvantage;  (2)  subject  Indiana 
sources  to  conflicting  PSD  obligations: 
(3)  preclude  Indiana  sources  from 
"taklingj  advantage  of  the 
improvements"  under  the  December  31. 
2002  rules,  including  provisions  for 
"plant-wide  applicability  limits"  and 
"clean  units;"  and  (4)  delay 
implementation  of  new  rules  by  three 
years.  One  conunentor  also  noted  that 
this  makes  EPA's  conditional  approval 
of  Indiana's  PSD  program  problematic 
because  the  Indiana  regulations  must  be 
compared  to  the  2002  revisions  to  the 
Federal  NSR  rules  when  the  conditional 
approval  issue  is  corrected  and 
submitted  to  EPA  for  approval. 

Response:  On  September  11.  1980. 
EPA  delegated  to  IDEM  the  authority  to 
implement  and  enforce  the  Federal  PSD 
program.  Since  that  time,  Indiana  has 
devoted  considerable  time  and  energy  to 
develop  its  own  regulations,  for 
approval  by  EPA  and  incorporation  into 
Indiana's  SIP.  For  the  reasons  provided 
in  EPA's  January  15.  2003  direct  final 
rulemaking  and  in  today's  action,  EPA 
believes  that  Indiana's  revisions  are 
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approvable  under  the  currently  effective 
regulations  at  40  CFR  51.166;  and  that 
EPA.  in  fact,  has  no  choice  but  to 
approve  them. 

The  state  rules  EPA  is  approving 
today  are  now  effective  as  a  matter  of 
Federal  and  state  law,  providing  clarity 
and  certainty  to  subject  Indiana  sources. 
Once  the  2002  revisions  to  the  Federal 
NSR  rules  become  effective,  Indiana  ^ 
will  then  have  the  opportunity — if  it  so 
desires — of  revising  its  rules  and 
submitting  them  for  Federal  approval 
info  the  SIP.  More  specifically,  Indiana 
will  have  up  to  January  2,  2006  in 
which  to  review  and  analyze  the  new 
Federal  rules,  and  then  determine 
whether  to  adopt  and  submit  the  same 
rules,  or  "customize"  its  program  with 
"different  but  equivalent  regulations" 
(67  FR  80241). 
fc     With  regard  to  the  impact  of  NSR 
revisions  on  the  "conditional"  nature  of 
this  approval.  EPA  notes  that  there  is 
actually  only  one  provision  at  issue: 
Indiana's  omission  of  rule  language  that 
would  specifically  exclude  changes 
prohibited  in  a  previously-issued  minor 
construction  permits  from  the 
alternative  fuel/raw  material  exemption 
under  the  definition  of  "major 
modification."  in  response  to  the 
commentor's  question  as  to  how  EPA 
could  fully  approve  Indiana's  program 
once  revised  Federal  NSR  rules  are  in 
effect.  EPA  notes  that  the  revised 
Federal  NSR  rules  to  which  the 
cpmmentor  refers  actually  adopt  the 
same  approach  with  regard  to  the 
applicable  definition,  i.e..  that  provision 
would  not  be  revised.  Furthermore,  and 
given  the  uncertainty  as  to  what  the 
applicable  Federal  requirements  may  be 
in  one  year,  disapproval  of  Indiana's 
submission  because  of  such  a  minor 
omission  is  not  warranted. 

(Comment:  Once  comments  have  been 
addressed.  EPA  should  provide  an 
additional  opportunity  for  public  input. 

Response:  The  Administrative 
Procedure  Act  guarantees  opportunities 
for  public  review  and  comment  in  the 
SIP  approval  process,  and  we  make 
every  effort  to  provide  opportunity  for 
meaningful  and  extensive  public 
participation.  For  this  action,  we 
provided  a  public  comment  period  from 
January  15,  2003,  to  February  14,  2003. 
Once  the  public  has  commented,  we 
must  respond  to  issues  raised,  reach  a 
final  decision,  and  take  action.  Since  we 
are  responding  to  all  comments  we 
received  regarding  the  SIP  approval  of 
the  Indiana  PSD  program  and  we  have 
determined  that  the  commentors  have 
not  raised  any  issues  warranting 
disapproval,  we  must  take  final  action. 


Comment:  Indiana  has  issued  a  permit 
which  does  not  conform  with  the 
applicable  requirements. 

Response:  This  comment  is  not 
relevant  to  today's  action. 

We  also  received  comments  regarding 
the  experience  and  background  of  the 
OEA  judges  which  are  not  relevant  to 
the  approvability  of  the  Indiana  PSD 
regulations.  Therefore,  we  are  not 
responding  to  those  comments  in  this 
action.  In  addition,  a  commentor 
requested,  as  a  response  to  comments, 
information  on  previous  instances  of 
PSD  injunctive  relief  and  information 
on  work  hours  invested  by  EPA 
regarding  the  Indiana  PSD  regulations. 
These  requests  are  not  relevant  to  the 
approvability  of  the  Indiana  PSD 
regulations  and  we  are  not  responding 
to  these  requests  in  this  action.  Requests 
for  information  from  EPA  should  be 
made  using  the  appropriate  Freedom  of 
Information  Act  procedures. 

C.  What  Action  Is  EPA  Taking  Today? 

EPA  is  conditionally  approving  the 
following  rules  as  part  of  Indiana's  SIP: 
326  lAC  2-2-1 .  Definitions;  326  lAC 
2-2-2,  Applicabilitv:  326  lAC  2-2-3, 
Control  technology;'  326  lAC  2-2-4,  Air 
quality  analysis;  326  lAC  2-2-5.  Air 
quality  impact;  326  lAC  2-2-6. 
Increment  consumption  requirements; 
326  lAC  2-2-7.  Additional  analysis;  326 
lAC  2-2-8.  Source  obligation;  326  lAC 
2-2-9.  Innovative  control  technology; 
326  lAC  2-2-10,  Source  information; 
326  lAC  2-2-11,  Stack  height 
provisions;  326  lAC  2-2-12,  Permit 
recission;  326  LAC  2-2-13,  Area 
designation  and  redesignation;  326  lAC 
2-2-14,  Sources  impacting  Federal 
Class  I  areas:  additional  requirements; 
326  lAC  2-2-15,  Public  participation; 
326  lAC  2-2-16,  Ambient  air  ceilings; 
326  lAC  2-1.1-6.  Public  notice,  and  326 
lAC  2-1.1-8,  Time  periods  for 
determination  on  permit  applications. 

As  noted  in  EPA's  January  15,  2003 
direct  final  rulemaking,  EPA  believes 
that  it  is  appropriate  to  grant 
conditional  approval.  However,  should 
Indiana  fail  to  correct  the  identified 
deficiency  within  one  year  of  this 
action,  EPA  will  initiate  withdrawal  of 
this  approval.  In  addition,  while  EPA  is 
approving  Indiana's  PSD  SIP,  EPA 
recognizes  that  it  has  a  responsibility  to 
insure  that  all  states  properly 
implement  their  preconstruction 
permitting  programs.  EPA's  approval  of 
the  State's  PSD  program  does  not  divest 
the  Agency  of  the  duty  to  continue 
appropriate  oversight  to  insure  that  PSD 
determinations  made  by  Indiana  are 
consistent  with  the  requirements  of  the 
CAA.  EPA  regulations,  and  the  SIP. 
EPA's  authority  to  oversee  PSD  program 


implementation  is  set  forth  in  sections 
113.  167,  and  505(b)  of  the  Act.  For 
example,  section  167  provides  that  EPA 
shall  issue  administrative  orders, 
initiate  civil  actions,  or  take  whatever 
other  enforcement  action  may  be 
necessary  to  prevent  construction  of  a 
major  stationary  source  that  does  not 
"conform  to  the  requirements  of  the 
PSD  program.  Similarly,  section 
113(a)(5)  provides  for  administrative 
orders  and  civil  actions  whenever  EPA 
finds  that  a  State  "is  not  acting  in 
compliance  with"  any  requirement  or 
prohibition  of  the  Act  regarding 
construction  of  new  or  modified 
sources.  Likewise,  section  113(a)(1) 
provides  for  a  range  of  enforcement 
remedies  whenever  EPA  finds  that  a 
person  is  in  violation  of  an  applicable 
implementation  plan. 

Enactment  of  Title  V  of  the  CAA  and 
the  EPA  objection  opportunity  provided 
therein  has  added  new  tools  for 
addressing  deficient  new  source  review 
decisions  by  states.  Section  505(b)' 
requires  EPA  to  object  to  the  issuance  of 
a  permit  issued  pursuant  to  Title  V 
whenever  the  Administrator  finds 
during  the  applicable  review  period, 
either  on  her  own  initiative  or  in 
response  to  a  citizen  petition,  that  the 
permit  is  "not  in  compliance  with  the 
requirements  of  an  applicable 
requirement  of  this  Act,  including  the 
requirements  of  an  applicable 
implementation  plan." 

Regardless  of  whether  EPA  addresses 
deficient  permits  using  objection 
authorities  or  enforcement  authorities  or 
both,  EPA  cannot  intervene  unless  the 
state  decision  fails  to  comply  with 
applicable  requirements.  "Thus,  EPA 
may  not  intrude  upon  the  significant 
discretion  granted  to  states  under  new 
source  review  programs,  and  will  not 
"second  guess"  state  decisions.  Rather, 
in  determining  whether  a  Title  V  permit 
incorporating  PSD  provisions  calls  for 
EPA  objection  under  section  505(b)  or 
use  of  enforcement  authorities  under 
sections  113  and  167,  EPA  will  consider 
whether  the  applicable  substantive  and 
procedural  requirements  for  public 
review  and  development  of  supporting 
documentation  were  followed.  In 
particular,  EPA  will  review  the  process 
followed  by  the  permitting  authority  in 
determining  best  available  control 
technology,  assessing  air  quality 
impacts,  meeting  Class  I  area 
requirements,  and  other  PSD 
requirements,  to  ensure  that  the 
required  SIP  procedures  (including 
public  participation  and  Federal  Land 
Manager  consultation  opportunities) 
were  met.  EPA  will  also  review  whether 
any  determination  by  the  permitting 
authority  was  made  on  reasonable 
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grounds  properly  supported  on  the 
record,  described  in  enforceable  terms, 
and  consistent  with  all  applicable 
requirements.  Finally,  EPA  will  review 
whether  the  terms  of  the  PSD  permit 
were  properly  incorporated  into  the 
operating  permit. 

D.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  at  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voliuitary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  ad(^d  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally^provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  2,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rulefor  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 


Dated:  February  24.  2003. 
Thomas  V.  Skinner, 

Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I  of  title  40 
•of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-et  seq. 

2.  Section  52.770  is  amended  by 
adding  (c)(147)  to  read  as  follows 

§52.770    Identification  of  plan. 

(c)*  *  * 

(147)  On  February  1,  2002,  Indiana 
submitted  its  Prevention  of  Sigriificant 
Deterioration  rules  as  a  revision  to  the 
State  implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  Title  326  of  the  Indiana 
Administrative  Code,  Rules  2-2-1,  2-2- 
2,  2-2-3,  2-2-4,  2-2-5,  2-2-6,  2-2-7, 
2-2-8,  2-2-9,  2-2-10,  2-2-11,  2-2-12, 
2-2-13,  2-2-14,  2-2-15,  2-2-16.  Filed 
with  the  Secretary  of  State  on  March  23, 
2001,  effective  April  22,  2001.  (B)  Title 
326  of  the  Indiana  Administrative  Code. 
Rules  2-1.1-6  and  2-1.1-8.  Filed  with 
the  Secretary  of  State  on  November  25. 
1998,  effective  December  25,  1998. 
Errata  filed  with  the  Secretary  of  State 
on  May  12,  1999,  effective  June  11, 
1999. 
(FR  Doc.  03-5024  Filed  2-28-03:  8:45  ami 

BILUNG  CODE  656a-5(M> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
RIN  3067-AD33 

National  Flood  Insurance  Program 
(NHP);  Standard  Flood  Insurance 
Policy 

agency:'  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 


summary:  We  (the  Federal  Insurance 
and  Mitigation  Administration  of 
FEMA)  are  increasing  the  limit  of 
liability  under  Coverage  D — Increased 
Cost  of  Compliance  (ICC)  of  the 
Standard  Flood  Insurance  Policy  from 
$20,000  to  $30,000.  New  information 
has  led  us  to  decrease  our  estimate  of 
annual  ICC  claims,  and  based  on  this 
decrease,  we  believe  the  limit  of  liability 
can  be  increased  with  no  change  in 
premium. 
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EFFECTIVE  DATE:  May  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Hayes.  Federal  Emergency 
Management  Agency,  Federal  Insurance 
and  Mitigation  Administration.  500  C 
Street.  SW..  Washington.  DC  20472. 
202-646-3419.  (facsimile)  202-646- 
7970.  or  (email) 
Thomas.Hayes@fetna.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  16.  1999,  we  published 
at  64  FR  70191  a  final  rule  that 
increased  the  limit  of  liability  under 
Coverage  D — Increased  Cost  of 
Compliance  of  the  Standard  Flood 
Insurance  Policy  from  $15,000  to 
$20,000.  This  is  how  we  summarized 
our  reasons  for  the  increase  in  1999  at 
64  FR  70191: 

"In  making  initial  estimates  of  ICC 
claims,  we  had  access  to  our  loss 
experience  from  1978  through  1994.  The 
latest  experience  period  for  estimating 
ICC  claims  runs  through  1998.  Based  on 
our  additional  experience  with  flood 
losses — losses  large  enough  to  trigger 
community  declarations  of  substantial 
damage — we  have  decreased  the  number 
of  expected  annual  ICC  claims  to  a  range 
of  2700-2900.  On  this  basis,  we  are 
confident  that  the  limit  of  liability  for 
ICC  coverage  can  be  increased  from 
$15,000  to  $20,000  (a  33%  increase) 
with  no  change  in  premiums." 

With  this  rule,  we  are  proposing  to 
further  increase  the  limit  of  liability  to 
$30,000. 

First,  the  pricing  for  this  coverage  has 
to  be  actuarially  sound  with  premiums 
varying,  to  the  extent  possible,  by  risk. 
Second,  section  555  of  the  National 
Flood  Insurance  Reform  Act  of  1994, 
which  mandates  ICC  coverage,  sets  a 
cap  of  $75  that  we  may  charge  for  this 
coverage.  Third,  our  previous  estimate 
was  that  the  number  of  policyholders 
receiving  benefits  under  ICC  coverage 
would  be  2700-2900  each  year.  Fourth, 
we  considered  the  uncertainties 
associated  with  the  introduction  of  the 
product  and  which  extend  through  the 
first  few  years  of  the  coverage. 

In  making  our  revised  estimate  of  ICC 
claims  on  which  we  based  the  increase 
in  the  coverage  limit  to  the  current  level 
of  $20,000.  we  relied  on  our  loss 
experience  available  at  the  time — both 
for  rCC  during  the  limited  time  that  it 
had  been  offered,  and  on  our  total 
program  experience  from  1978  through 
1998.  Based  on  our  additional  loss 
experience,  which  includes  data 
through  calendar  year  end  2001 .  and 
concentrating  on  losses  large  enough  to 
trigger  community  declarations  of 
substantial  damage,  we  have  further 


decreased  our  estimate  of  the  expected 
annual  number  of  ICC  claims  to  a  range 
of  2200-2500.  On  this  basis,  we  are 
confident  that  the  limit  of  liability  can 
be  increased  from  $20,000  to  $30,000  (a 
50%  increase)  with  no  change  in 
premium.  The  number  of  ICC  claims 
actually  filed  since  the  introduction  of 
this  coverage  is  small  compared  to  the 
number  that  we  expected  based  on  our 
flood  claims  filed  under  building 
coverage.  We  intend  to  continue 
analyzing  this  discrepancy,  make 
further  adjustments  in  premium 
charges,  coverage  amounts,  or  both  as 
warranted,  and  to  continue  our 
education  efforts  with  policyholders 
and  local  officials  to  make  sure  that  they 
adequately  understand  this  coverage. 

Administrative  Procedure  Act 
Determination 

We  are  publishing  this  final  rule 
without  opportunity  for  prior  public 
comment  under  the  Administrative 
Procedure  Act,  #  U.S.C.  553.  This  final 
rule  is  a  rule  of  agenc\'  procedure  or 
practice  that  is  excepted  from  the  prior 
public  comment  requirements  of  section 
553(b).  The  rule  makes  nonsubstantive, 
nonsignificant  changes  to  44  CFR  part 
61  by  conferring  a  benefit  to  flood 
insurance  policyholders,  increasing 
coverage  for  increased  cost  of 
compliance  without  an  increase  in 
premium. 

National  Environmental  Policy  Act 
(NEPA) 

The  requirements  of  44  CFR  part  10. 
Environmental  Consideration, 
categorically  exclude  this  final  rule.  We 
have  not  prepared  an  environmental 
impact  assessment. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  2if)  of  E.O.  12866  of  September 
30.  1993.  58  FR  51735.  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.O.  12866.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  final  rule  under  E.O. 
12866. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  and  is  therefore  riot 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 


regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action.  We  have  reviewed  this 
proposed  rule  under  E.O.I 31 32  and 
have  determined  that  the  rule  does  not 
have  federalism  implications  as  defined 
by  the  Executive  Order.  We  do  not 
foresee  the  rule  affecting  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  limiting  the 
policymaking  discretion  of  the  States. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  E.O. 
12778. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accounting 
Office  under  the  Congressional  Review 
of  Agency  Rulemaking  Act,  Public  Law 
104-122i.  The  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities  that 
increases  a  benefit  to  policyholders 
without  increasing  premiums.  It  does 
not  result  in  nor  is  it  likely  to  result  in 
an  annual  effect  on  the  economy  of 
$100,000,000  or  more.  It  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  final  rule  is 
exempt  (1)  from  the  requirements  of  the 
Regulatory  Flexibility  Act.  and  (2)  from 
the  Paperwork  Reduction  Act.  The  rule 
is  not  an  unfounded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandate  Reform  Act  of  1995.  Public 
Law  104—4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act.  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  participation  in  a  voluntary 
Federal  program. 

List  of  Subfects  in  44  CFR  Part  61 

Flood  insurance. 
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Accordingly,  we  amend  44  CFR  part 
61  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  43  FR 
41943.  3  CFR.  1978  Gomp.,  p.  329;  E.O. 
12127  of  Mar.  31,  1979.  44  FR  19367.  3  CFR, 
1979  Comp.,  p.  376. 

2.  In  Appendix  A(l)  to  part  61,  revise 
the  first  sentence  III.  D.  2.  to  read  as 
follows:  Appendix  A(l)  to  part  61, 
Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration,  standard  flood 
insurance  policy,  dwelling  form. 

III.  *  *  * 
D.  *   *   * 

2.  Limit  of  Liability. 

We  will  pay  you  up  to  $30,000  under  this 
Coverage  D — Increased  Cost  of  Compliance, 
which  only  applies  to  policies  with  building 
coverage  (Coverage  A).  *   *   * 
***** 

3.  In  Appendix  A(2)  to  part  61.  revise 
the  first  sentence  of  III.  D.  2.  to  read  as 
follows:  Appendix  A{2)  to  part  61, 
Federal  Emergency  Management 
Agency,  Federal  Insurance    . 
Administration,  standard  flood 
insurance  policy,  general  property  form. 

m.  *  *  * 
D.  *  *  * 
2.  Limit  of  Liability. 

We  will  pay  you  up  to  $30,000  under  this 
Coverage  D — Increased  Cost  of  Compliance, 
which  only  applies  to  policies  with  building 
coverage  (Coverage  A).  *   *   * 

***** 

4.  In  Appendix  A  (3)  to  part  61,  revise 
the  first  sentence  of  III.  D.  2.  to  read  as 
follows:  Appendix  A(3)  to  part  61, 
Federal  Emergency  Management 
Agency.  Federal  Insurance 
Administration,  standard  flood 
insurance  policy,  residential 
condominium  building  association 
policy. 

111.  *   *   *  • 

D.  *   *   * 

2.  Limit  of  Liability. 

We  will  pay  you  up  to  $30,000  under  this 
Coverage  D — Increased  Cost  of  Compliance, 
which  only  applies  to  policies  with  building 
coverage  (Coverage  A).  *   *   * 


Dated:  February  26.  2003. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  03-4902  Filed  2-28-03:  8:45  am] 
BILUNG  CODE  6718-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7803] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  conununity  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick.  Division  Director, 
Risk  Communication  Division.  Federal 
Insurance  and  Mitigation 
Administration.  500  C  Street,  SW., 
Room  435,  Washington,  DC  20472.  (202) 
646-3443. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance,  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section"  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
"measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  conipliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  colujnn.  As  of  that  date, 


flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hcizard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
commimities  listed  on  the  date  shown 
in  the  last  column, The  Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month  .-^ 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  conununity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 

than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requfrements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulator}'  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  42  U.S.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
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adopts  adequate  floodplain  management 
moasures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory' 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Tiegulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 


information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987.  3  CFR,  1987  Comp.;  p.  252. 

Executive  Order  12778,  Civil  Justice. 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 


Accordingly!  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  (?/  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.;  p.  329:  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp.;  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Commu-   '  Effective  date  authorization/cancellation  of  sale  of 
nity  No.  flood  insurance  In  community 


Region  IV 

North    Carolina:    Cramerton.    Town   of.    Gaston  370321 

County 

Dallas.  Town  of,  Gaston  County  370322 

Gaston  County,  Unincorporated  Areas  .'...  370099 

McAdfenville,  Town  of.  Gaston  County  370101 

Ranio,  Town  of,  Gaston  County  370324 

Region  V 

Wisconsin:  Lincoln  County,  Unincorporated  Areas  550585 

Region  II 

'  New  Jersey:  Bernardsville.  Borougfi  of,  Somerset  j  340429 

County. 

New   York:    Rotterdam,   Town   of.   Schenectady  360740 
County. 

Region  V 

Illinois:  Frankfort,  Village  of.  Will  County 170701 

Joliet,  City  of.  Will  County  170702 

Mokena,  Village  of.  Will  County  170705 

N/lonroe  County,  Unincorporated  Areas  170509 

Shorewood,  Village  of.  Will  ,County  170712 

Will  County.  Unincorporated  Areas  170695 

Wisconsin:  Menasha,  City  of.  Winnebago  County  550510 

Neenah,  City  of,  Winnebago  County 550509 

Omro.  City  of,  Winnebago  County  550533 

Oshkosh,  City  of,  Winnebago  County  550511 

Winnebago  County.  Unincorporated  Areas  550537 

Winneconne,  Village  of,  Winnebago  County 550512 


K/«ay  21.  1992,  Reg.,  March  3.  2003,  Susp 


Current 
effective 
map  date 


Date  certain 
federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


3/3/03 
3/3/03 
3/3/03 
3/3/03 
3/3/03 

3/3/03 


October  7,   1992.  Emerg.;   May   1,   1994,  Reg., 

March  3,  2003,  Susp. 
April    16,    1976,    Emerg.:    May    1,    1980,    Reg., 

March  3,  2003,  Susp. 
September  7,  1979,  Emerg  ;  June  1,  1987,  Reg., 

March  3.  2003.  Susp 
Decemt)er   19,    1989.    Emerg.,   March   3,   2003, 

Reg..  March  3,  2003,  Susp. 

March  8,  1976.  Emerg.:  Febmary  19,  1986,  Reg., 

March  3,  2003,  Susp. 

i 
December   17.    1971,   Emerg ;   March    1.    1978,  |    3/17/03 

Reg..  March  17,  2003,  Susp. 
May  22.   1974,   Emerg.;  June   15,   1984,   Reg.,       3/17/03 

March  17,  2003,  Susp. 

April  11.  1974,  Emerg.;  November  1.  1979,  Reg.,  '    3/17/03 

March  17,  2003,  Susp 
Aprfl  13,  1973,  Emerg.;  February  4   1981,  Reg.,      3/17/03 

March  17,  2003,  Susp. 
June  12,'  1974,  Emerg:  August  1,   1979,  Reg.,       3/17/03 
March  17,  2003.  Susp.  # 

April  20,    1973,   Emerg.;   May   15.    1986,   Reg..       3/17/03 

March  17.  2003,  Susp 
May  15,  1974,  Emerg.:  November  1.  1979,  Reg.,      3/17/03  , 

March  17,  2003.  Susp. 
April  22,    1974,   Emerg.:   April   15.    1982,   Reg.,       3/17/03 
!      March  17,  2003,  Susp. 

i  April   25,    1973,    Emerg.;   April   3,    1978,    Reg.,       3/17/03 
;      March  17,  2003,  Susp. 
1  April  23,  1974,  Emerg.;  January  2,  1981,  Reg.,      3/17/03 

March  17.  2003,  Susp 
I  October  22,  1975,  Emerg.;  August  1,  1980,  Reg.,       3/17/03 
!      March  17.  2003,  Susp 

■  November   12,    1971,    Emerg,;   May   16,    1977.      3/17/03 
I      Reg.,  March  17,  2003,  Susp. 

I  April  15,  1974.  Emerg.;  Febmary  4,  1981,  Reg,,  i     3/17/03 
I      March  17,  2003,  Susp  I 

I  August  15,  1975.  Emerg.;  August  1.  1980,  Reg.,      3/17/03 
March  17,  2003,  Susp. 


3/3/Oa 
3/3/03 
3/3/03 
3/3/03 
3/3/03 

3/3/03 

3/17/03 
3/17/03 

3/17/03 

3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
3/17/03 
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Code  for  reading  third  column: 
Emerg. — Emergency;  Reg. — Regular; 
Susp; — Suspension. 

Dated:  February  25.  2003. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
|FR  Doc.  03-48.59  Filed  2-28-03;  8:45  am) 
BILUNO  CODE  e718-05-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AD32 

Disaster  Assistance;  Crisis  Counseling 
Regular  Program;  Amendment  to 
Regulation 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  final  rule. 

SUMMARY:  We.  FEMA.  are  publishing  an 
interim  final  rule  to  make  a  substantive 
change  that  would  in  limited 
circumstances  allow  the  Assistant 
Associate  Director  to  extend  the    • 
deadline  for  the  Crisis  Counseling 
Regular  Program.  This  rule  takes  effect 
immediately,  but  before  publishing  a 
final  rule  on  this  subject  we  ask  for  and 
invite  comments  from  all  interested  and 
affected  parties. 

DATES:  Effective  date:  March  3.  2003, 
Applicability  date:  This  rule  applies  to 
Major  Disasters  Declared  on  or  after 
September  11,  2001. 

We  invite  comments  on  this  interim 
final  rule,  which  we  should  receive  on 
or  before  May  2.  2003. 
ADDRESSES:  Please  send  any  conunents 
to  the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency,  room  840.  500  C 
Street.  SW..  Washington,  DC  20472.  or 
(fax)  (202)  646-^536.  or  (email) 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Berl 
Jones.  Community  and  Family  Services 
Branch,  Recovery  Division,  Federal 
Emergency  Management  Agency,  room 
609.  500  C  Street.  SW..  Washington,  DC 
20472.  or  (fax)  (202)  646-3978.  or 
(email)  Berl.fones@fema.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
amending  our  regulations  to  allow 
FEMA  greater  flexibility  to  extend  the 
program  period  for  the  Crisis 
Counseling  Regular  Program.  Ciurently. 
the  program  period  for  the  Crisis 
Counseling  Regular  Programs  is  9 
months,  and  may  be  extended  by  the 
Assistant  Associate  Director  for  an 
additional  90  days.  Under  the  new  rule, 
the  program  period  geiierally  may  be 


extended  beyond  the  initial  9  months, 
and  the  additional  90  days,  in  limited 
circumstances  for  major  disasters  with 
catastrophic  impact,  such  as  terrorist 
attacks  or  other  disasters  of  a 
catastrophic  nature. 

Normally,  we  apply  changes  to  our 
regulations  under  the  Stafford  Act  only 
to  disasters  declared  on  or  after  the 
effective  date  of  the  rule.  However,  the 
effect  on  the  public  in  the  New  York 
City  and  Washington.  DC  metropolitan 
areas  after  September  11,  2001,  have 
caused  us  to  reevaluate  the  time 
limitations  we  placed  on  the  Crisis 
Counseling  Regular  Program. 
Previously,  such  assistance  was  limited, 
by  regulation,  to  9  months,  with  the 
possibility  of  a  90  day  exteiision.  We 
have  determined  the  extension  of  the 
Crisis  Counseling  Regular  Program 
beyond  the  usual  9  months  plus  the 
additional  90  days  is  necessary  to 
address  the  needs  of  the  public  after  the 
catastrophic  events  of  September  11, 
2001.  We  have  determined  that  this 
regulation  should  apply  to  the  Major 
Disasters  declared  in  New  York  and 
Virginia  as  a  result  of  the  events  of 
September  11,2001. 

National  Environmental  Policy  Act 

This  interim  final  rule  falls  within  the 
exclusion  category  at  44  CFR 
10.8{d)(2)(ii).  which  addresses  the 
preparation,  revision,  and  adoption  of 
regulations,  directives,  and  other 
guidance  documents  related  to  actions 
that  qualify  for  categorical  exclusions. 
Qualifying  for  this  exclusion  and 
because  no  other  extraordinary 
circumstances  have  been  identified,  this 
interim  final  rule  will  not  require  the 
preparation  of  either  an  environmental 
assessment  or  environmental  impact 
statement  as  defined  by  the  National 
Enviroiunentd  Policy  Act. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  have  prepared  and  reviewed  this 
rule  under  the  provisions  of  E.O.  12866. 
Regulatory  Plaiming  and  Review.  Under 
Executive  Order  12866.  58  FR  51735. 
October  4.  1993.  a  significant  regulatory 
action  is  subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  . 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  goverrunents  or 
communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  bv  another  agency; 
.  (3)  materially  alter  the  budgetary' 
iinpact  of  entitlements,  grants,  user  fees, 
6r  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

For  the  reasons  that  follow,  vve  have 
concluded  that  this  rule  is  neither  an 
economically  significant  nor  a 
significant  regulatory  action  under  the 
Executive  Order.  The  rule  will 
accomplish  one  primary  purpose:  To 
allow  in  limited  circumstances  the 
Assistant  Associate  Director  to  extend 
the  program  period  for  the  Crisis 
Counseling  Regular  Program.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  the  principles 
of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  a  collection  of  information  and 
it  therefore  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
agencies  niust  consider  the  impact  of 
their  rulemakings  on  "small  entities" 
(small  businesses,  small  organizations 
and  local  governments).  When  5  U.S.C. 
553  requires  an  agency  to  publish  a 
notice  of  proposed  rulemaking,  the  Act 
requires  a  regulatory  flexibility  analysis 
for  both  the  proposed  rule  and  the  final 
rule  if  the  rulemaking  could  "have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Act  also  provides  that  if  a 
regulatory  flexibility  analysis  is  not 
required,  the  agency  must  certify  in  the 
rulemaking  document  that  the 
rulemaking  will  not  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

For  the  reasons  that  follow,  I  certify 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rule  because  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  allows  in  limited 
circumstances  the  Assistant  Associate 
Director  to  extend  the  program  period 
for  the  Crisis  Counseling  Regular 
Program.  The  rule  does  not  change  in 
anyway  the  eligibility  of  small  entities 
for  disaster  assistance. 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
dated  August  4,- 1999,  sets  forth 
principles  and  criteria  that  agencies 
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must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is. 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  rule  under 
E.O.  13132  and  have  concluded  that  the 
rule  does  not  have  federalism 
implications  as  defined  by  the  Executive 
Order.  We  have  determined  that  the  rule 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States,  and 
involves  no  preemption  of  State  law  nor 
does  it  limit  State  policymaking 
discretion,  since  the  rule  merely  extends 
the  program  period  for  the  Crisis 
Counseling  Regular  Program. 

Executive  Order  12778.  Civil  fustice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  §  2(b)(2)  of  E.O.  12778. 

Administrative  Procedure  Act 
Statement 

In  general,  FEMA  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  533  and  44  CFR 
1.12.  The  Administrative  Procedure  Act, 
however,  provides  an  exception  from 
that  general  rule  where  the  agency  for 
good  cause  finds  the  procedures  for 
comment  and  response  contrary  to 
public  interest.  The  public  benefit  of 
this  rule  is  the  ability  to  extend  the 
program  period  for  the  Crisis 
Counseling  Regular  Program. 

Therefore,  we  believe  it  is  contrary  to 
the  public  interest  to  delay  the  benefits 
of  this  rule.  In  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d)(3).  we  find  that  there  is  good 
cause  for  the  interim  final  rule  to  take 
effect  immediately  upon  publication  in  • 
the  Federal  Register. 

In  addition,  we  believe  that,  under  the 
circumstances,  delaying  the  effective 
date  of  this  rule  until  after  a  comment 
period  would  not  further  the  public 
interest.  For  these  reasons,  we  believe 
we  have  good  cause  to  publish  an 
interim  final  rule. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Community  facilities. 
Disaster  Assistance.  Grant  programs. 


Loan  programs.  Reporting  and 
recordkeeping  requirement?. 

Accordingly.  Amend  44  CFR  part  206 
as  follows: 

PART  206— {AMENDED] 

1.  The  authority  citation  of  part  206 
continues  to  read: 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978,  43  F.R.  41943:  3  CFR.  1978  Comp., 
p.  329:  E.O.  12127,  44  F.R.  19.367,  3  CFR. 
1979  Comp.;  p.  376:  E.O.  12148.  44  F.R. 
432.39,  3  CFR,  1979  Comp.,  p.  412;  and  E.O. 
12673,  54  F.R.  12571.  3  CFR.  1989  Comp.,  p. 
214. 

2.  Revise  §  206.171  (g)  (4)  (i)  to  read 
as  follows: 

§  206.1 71    Crisis  counseling  assistance 
and  training. 

***** 

(g)*   *   * 

(4)*    *    • 

(i)  Shall  not  exceed  9  months  from  the 
date  of  the  DHHS  notice  of  grant  award, 
except  that  upon  the  request  of  the  State 
to  the  Regional  Director  and  the 
Secretary,  the  Assistant  Associate 
Director  may  authorize  up  to  90  days  of 
additional  program  period  because  of 
documented  extraordinary 
circumstances.  In  limited 
circumstances,  such  as  disasters  of  a 
catastrophic  nature,  the  Assistant 
Associate  Director  may  extend  the 
program  period  for  more  than  90  days 
where  he  or  she  deems  it  to  be  in  the 
public  interest. 
****** 

Dated:  February  26.  2003. 
foe  M.  Allbaugh. 
Director. 
jFR  Doc.  03-4901  Filed  2-28-03;  8:45  am) 
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Garmin  International,  Inc. 
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ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Federal 
Communications  Commission  (FCC) 
amends  its  rules  to  permit  Family  Radio 
Service  (FRS)  units  to  transmit  global 
positioning  system  (GPS)  location 
information  using  emission  type  F2D  in 
a  digital  burst  of  not  more  than  one 


second,  and  to  permit  brief  text 
messaging  between  FRS  units.  With  the 
exception  of  automatically  responding 
to  interrogation  requests  spaced  less 
than  30  seconds  apart,  an  FRS  unit  shall 
limit  transmission  of  digital  data 
containing  location  information, 
requesting  location  information  from 
any  other  FRS  unit,  or  containing  any 
brief  text  message  to  another  FRS  unit, 
to  no  more  than  once  within  any  thirty- 
second  period.  The  amendment  will 
better  serve  the  public  interest  by 
allowing  FRS  units  equipped  to  transmit 
location  information  utilizing  GPS 
technology  and  permit  communication 
between  FRS  units  through  the  use  of 
brief  text  messaging.  Equipped  with 
GPS.  an  enhanced  unit  can  be  used  to 
locate  a  lost  family  or  group  member  in 
the  woods,  or  at  an  amusement  park. 
,  FRS  units  capable  of  transmitting  brief 
text  messages  will  likely  reduce  channel 
congestion  and  increase  the  usefulness 
of  the  service. 

DATES:  Effective  April  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jeannie  Benfaida,  Public  Safety  and 
Private  Wireless  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
0680,  TTY  (202)  418-7233,  or  via  E-mail 
at  jbenfaid@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Report  and 
Order,  FCC  03-26.  adopted  on  February 
3.  2003,  and  released  on  February  10, 
2003.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  445  12th  Street. 
SW..  Washington.  6C  20554.  The 
complete  text  may  be  purchased  from 
the  FCC's  copy  contractor.  Qualex 
International.  445  12th  Street.  SW.. 
Room  CY-B402.  Washington,  DC  20554. 
The  full  text  may  also  be.downloaded 
at:  Hivw.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1.  On  December  20,  2001,  we 
proposed  to  amend  §§  95.193(a). 
95.193(b),  and  95.631(d)  of  our  Rules  to 
revise  the  scope  of  permissible 
communications  and  emission  types  for 
FRS  units.  We  initiated  this  proceeding 
in  response  to  a  petition  filed  by  Garmin 
International,  Inc.  (Garmin),  requesting 
that  FRS  units  be  allowed  to  transmit 
GPS  location  information  using 
emission  type  F2D  in  a  digital  data  burst 
of  not  more  than  one  second.  For  the 
reasons  explained  further,  we  are 
revising  our  FRS  rules  to  modify  the 
authorized  emission  types  and 
permissible  communications  to  allow  a 
new  and  incidental  use  of  the  FRS.  We 


believe  that  permitting  the  transmission 
of  location  information  and  text 
messages  over  FRS  chaimels  will  benefit 
the  public. 

Procedural  Matters 

1.  Final  Regulatory  Flexibility 
Certification.  The  Regulatory  Flexibility 
Act  of  1980,  as  amended  (RFA),  requires 
that  an  initial  regulatory  flexibility 
analysis  be  prepared  for  notice  and 
comment  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

2.  In  this  Report  and  Order,  we 
authorize  an  individual  to  use  a  FRS 
unit  to  satisfy  his  or  her  need  for  non- 
voice  communications  for  the  purpose 
of  providing  information  about  the 
location  of  the  FRS  unit  to  other  FRS 
units  or  transmitting  text  messages.  The 
revised  rules  apply  exclusively  to 
individuals  who  use  FRS  units.  The 
modifications  are  in  the  public  interest 
because  they  would  allow  the  public  to 
take  advantage  of  technological 
developments  in  equipment  and  service 
that  have  occurred  since  the 
authorization  of  the  FRS,  availability  of 
equipment  at  reasonable  prices,  and  the 
removal  of  Selective  Availability  from 
the  GPS  signal. 

3.  In  addition,  the  rules  modified  in 
this  Report  and  Order  affect 
manufacturers  of  FRS  units.  Based  on 
requests  from  manufacturers  for 
certification  of  FRS  units,  we  believe 
that  there  are  between  five  and  ten 
manufacturers  of  FRS  units,  and  that 
none  of  these  manufacturers  are  small 
entities.  The  rule  change  applies  to 
individuals  who  use  FRS  imits  and  does 
not  result  in  a  meindatory  change  in 
manufactured  FRS  units.  Rather,  the 
rule  changes  are  permissive  and  would 
allow  a  manufacturer,  if  it  so  chooses. 

to  include  additional  features  in  the  FRS 
units  it  manufactures.  Therefore,  we 
certify  that  the  modification  in  this 
Report  and  Order  wili  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FCC  will  send  a  copy  of  the  Report 


and  Order,  including  a  copy  of  this 
Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Report  and  Order 
and  this  final  certification  will  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA,  and  will  be  published  in  the 
Federal  Register. 

4.  Paperwork  Reduction  Analysis. 
This  Report  and  Order  does  not  contain 
any  new  or  modified  information 
collection.  Therefore  it  is  not  subject  to 
the  requirements  for  a  paperwork 
reduction  analysis,  and  the  FCC  has  not 
performed  one. 

Ordering  Clauses 

5.  Pursuant  to  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  and  303(r),  that  sections 
95.193(a),  95.193(h),  and  95.631(d)  of 
the  FCC's  rules,  47  CFR  95.193(a). 
95.193(b),  and  95.631(d),  are  amended 
as  set  forth,  effective  April  2.  2003. 

6.  The  FCC's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

7.  This  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  95 

Communications  equipment,  Radio. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Marlene  H.  Dortcli, 
Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  the  FCC  amends  47  CFR  part 
95  as  follows: 

PART  95— PERSONAL  RADIO 
SERVICE 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sections  4,  303.  48  Stat.  1066, 
1082  as  amended;  47  U.S.C.  154,  303. 

2.  Section  95.193  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  95.1 93    (FRS  Rule  3)  Types  of 
communications. 

(a)  You  may  use  an  FRS  unit  to 
conduct  two-way  voice  conunimications 
with  another  person.  You  may  use  an 
FRS  unit  to  transmit  one-way  voice  or 
non-voice  communications  only  to 
establish  communications  with  another 


person,  send  an  emergency  message* 
provide  traveler  assistance,  provide 
location  infomlation,  transmit  a  brief 
text  message,  make  a  voice  page,  or  to 
conduct  a  brief  test. 

(b)  Non-voice  communications.  (1) 
The  FRS  unit  may  transmit  tones  to 
make  contact  or  to  continue 
communications  with  a  particular  FRS 
unit.  If  the  tone  is  audible  (more  than 
300  Hertz),  it  must  be  transmitted 
continuously  no  longer  than  15  seconds 
at  one  time.  If  the  tone  is  subaudible 
(300  Hertz  or  less),  it  may  be  transmitted 
continuously  only  while  you  are  talking. 

(2)  The  FRS  unit  may  transmit  digital 
data  containing  location  information,  or 
requesting  location  information  from 
one  or  more  other  FRS  units,  or 
containing  a  brief  text  message  to 
another  specific  FRS  unit.  Digital  data 
transmissions  must  be  initiated  by  a 
manual  action  or  command  of  a  user, 
Qxcept  that  an  FRS  unit  receiving  an 
interrogation  request  may  automatically 
respond  with  its  location.  Digital  data 
transmissions  shall  not  exceed  one 
second,  and  shall  be  limited  to  no  more 
than  one  digital  transmission  within  a 
thirty-second  period,  except  that  an  FRS 
unit  may  automatically  respond  to  more 
than  one  interrogation  request  received 
within  a  thirty-second  period. 
***** 

3.  Section  95.194  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  95.1 94    (FRS  Rule  4)  FRS  Units. 

*  *         *         *         * 

(d)  FRS  units  are  prohibited  from 
transmitting  data  in  store-and-forward 
packet  operation  mode. 

4.  Section  95.401  is  amended  by 
revising  the  paragraph  (b)  as  follows: 

§  95.401    (CB  Rule  1 )  Wtiat  are  ttie  Citizen 
Band  Radio  Services? 

*  *         *         *         * 

(b)  The  Family  Radio  Service  (FRS)— 
a  private,  two-way.  very  short-distance 
voice  and  data  communications  service 
for  facilitating  family  and  group 
activities.  The  rules  for  this  service  are 
contained  in  subpart  B  of  this  part. 
****** 

5.  Section  95.631  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§95.631    Emission  types. 

***** 

(d)  An  FRS  unit  may  transmit  only 
emission  type  F3E  or  F2D.  A  non-voice 
emission  is  limited  to  selective  calling 
or  tone-operated  squelch  tones  to 
establish  or  continue  voice 
communications,  digital  data 
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transmission  of  location  information  or 
text  messaging. 

***** 

4.  Section  95.633  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  95.633    Emission  bandwidth. 

***** 

(c)  The  authorized  bandwidth  for 
emission  type  F3E  or  F2D  transmitted 
by  a  FRS  unit  is  12.5  kHz. 

*         «         *         *         *     ' 

(FR  Uoc.  03-4869  Filed  2-28-03:  8:45  ami 

BILLING  CODE  871 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1540 

Prohibited  Items;  Correction 

AGENCY:  Transportation  Security 
Administration  (TSA),  DQT. 
ACTION:  Interpretive  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  the  interpretive  rule 
published  in  the  Federal  Register  on 
February  14.  2003  {B8  FR  7444).  which 
provides  guidance  to  the  public  on  the 
types  of  property  TSA  considers  to  be 
weapons,  explosives,  and  incendiaries 
that  are  prohibited  in  airport  sterile 
areas  and  in  the  cabins  of  aircraft  under 
the  TSA  regulations  and  the  types  of 
items  that  are  permitted  in  sterile  areas, 
the  cabins  of  passenger  aircraft,  and  in 
passengers'  checked  baggage.  The  TSA 
erroneously  included  the  words  "non- 
refillable"  in  the  discussion  of  lighters 
under  "Permitted  Items;  Medical  and 
Personal  Items."  This  document 
removes  th^s  wording  and  clarifies  the 
type  of  gas  lighter  permitted.  In 
addition.  TSA  erroneously  included  in 
the  interpretation  a  paragraph  listing 
"Other  items"  allowed  to  be  transported 
in  checked  baggage.  Because  these  items 
are  not  allowed  in  checked  baggage,  this 
document  removes  that  paragraph. 
EFFECTIVE  DATE:  February  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  contact  Vicky 
Skelly.  Aviation  Security  Specialist,  Air 
Carrier  Division,  Office  of  Aviation 
Security  Policy.  TSA-9,  Transportation 
Security  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590; 
telephone  (571)  227-2641,  e-mail 
Vicky.skelly@tsa.dot.gov.  Legal 
questions  may  be  directed  to  Ellen 
Siegler,  Attorney.  TSA-2.  Chief 
Counsel;  telephone  (571)  227-2723,  e- 
mail  ellen.siegler@tsa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  On 
February  14,  2003  (68  FR  7444).  TSA 


published  an  interpretive  rule  providing 
guidance  on  the  types  of  property  that 
TSA  considers  to  be  weapons, 
explosives,  and  incendiaries  prohibited 
in  airport  sterile  areas  and  in  the  cabins 
of  aircraft  under  the  TSA  regulations. 
The  interpretive  rule  also  explained  that 
certain  items  that  are  prohibited  in 
sterile  areas  and  cabins  may  be 
transported  in  checked  baggage. 

In  the  last  sentence  of  the  ending 
paragraph  of  the  preamble  discussion  on 
permitted  items  (page  7446,  first 
column,  last  sentence),  as  well  as  in  the 
interpretation,  on  page  7446.  in  the 
third  column,  paragraph  1I.A.(9) 
erroneously  included  the  words  "non- 
refiUable"  to  describe  liquefied  gas 
lighters.  As  both  non-refillable 
(disposable)  and  refillable  lighters  (such 
as  Colibri,  Dunhill,  and  Ronson)  are 
filled  with  liquefied  butane  gas  and  are 
equivalent  from  a  security  perspective, 
there  is  no  reason  to  allow  passengers  to 
carry  only  non-refillable  lighters  of  this 
type-  Therefore,  the  words  "non- 
refillable"  have  been  removed  and  a 
clarifying  reference  to  refillable, 
"Colibri-type"  lighters  has  been 
inserted. 

In  the  interpretation,  on  page  7447,  in 
the  first  column,  paragraph  111.(6) 
erroneously  listed  the  following  as 
"Other  items"  that  may  be  carried  in 
checked  baggage  pursuant  to  strict 
conditions  imposed  by  49  CFR  part  175: 
compressed  air  guns,  fire  extinguishers, 
flare  pistols,  and  gun  lighters.  None  of 
these  items  may  be  carried  as  checked 
baggage  and  should  not  have  been 
included  in  this  listing.  Accordingly, 
this  provision  has  been  deleted  from  the 
interpretive  rule. 

Correction 

In  interpretive  rule  FR  Doc.  03-3755. 
published  on  February  14,  2003  (68  FR 
7444),  make  the  following  corrections: 

1 .  On  page  7446,  in  the  first  column, 
line  21.  last  sentence  of  preamble 
•discussion  paragraph  on  "Permitted 
Items."  is  corrected  to  read  as  follows: 

"Consistent  with  Department  of 
Transportation  regulations  for 
hazardous  materials,  passengers  also  are 
permitted  to  carry  no  more  than  four 
books  of  matches  (other  than  strike- 
anywhere  matches)  and  no  more  than 
two  lighters  for  individual  use.  if  the 
lighters  are  fueled  with  liquefied  gas 
(BlC-or  Colibri-type)  or  absorbed  liquid 
(Zippo-type)." 

2.  On  page  7446,  in  the  third  column, 
paragraph  II.A.(9)  is  corrected  to  read  as 
follows: 

"Lighters  (maximum  of  two),  fueled 
with  liquefied  gas  (BIC-or  Colibri-type) 
or  absorbed  liquid  (Zippo-type)." 


3.  On  page  7447,  in  the  firstrcolumn, 
remove  the  full  paragraph  111.(6).  which 
begins  "Other  items.  Compressed  air 
guns,  *   *   *". 

Issued  in  Washington.  DC,  on  February  26, 
2003. 

Mardi  Ruth  Thompson, 
Deputy  Chief  Counsel  for  Regulations. 
|FR  Doc.  03^920  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  Atmospheric 
Administration 

50  CFR  Parts  300  and  679 

[Docket  No.  020920220-3038-02;  I.D. 
090302E] 

RIN0648-AL97 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Western  Alaska 
Community  Development  Quota 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  a  final  rule  to 
amend  portions  of  the  regulations 
governing  the  halibut  fishery  under  the 
Western  Alaska  Community 
Development  Quota  (CDQ)  Program. 
These  changes  will  increase  the 
Regulatory  Area  (Area)  4E  trip  limit 
from  6.000  lb  (2.72  metric  tons  (mt))  to 
10,000  lb  (4.54  mt)  and  modify-  the  Area 
4  Catch  Sharing  Plan  (CSP)  toallow 
CDQ  Program  participants  to  harvest 
allocations  of  Area  4D  halibut  CDQ  in 
Area  4E.  This  action  is  intended  to 
enhance  harvesting  opportunities  for 
halibut  CDQ  fishermen  and  to  further 
the  goals  and  objectives  of  the  North 
Pacific  Fishery  Management  Council 
(Council)  with  respect  to  the  CDQ 
program  and  the  Pacific  halibut  fishery, 
consistent  with  the  regulations  and 
resource  management  objectives  of  the 
International  Pacific  Halibut 
Commission  (IPHC). 
DATES:  Effective  April  2,  2003. 

ADDRESSES:  Copies  of  the 
Environnxental  Assessment  (EA). 
Regulatory  Impact  Review  (RIR),  and 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  prepared  for  this  action  may  be 
obtained  from  the  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Durall,  or  by  calling 
907-586-7228. 


FOR  FURTHER  INFORMATION  CONTACT: 
Obren  Davis,  907-586-7228,  e-mail 
obren.davis@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Secretary  of  Commerce 
(Secretary)  is  responsible  for 
implementing  the  Convention  between 
the  United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea,  as  provided  by  the  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act),  at  16 
U.S.C.  773.  Section  773c(c)  of  the 
Halibut  Act  authorizes  the  Regional 
Fishery  Management  Council  having 
authority  for  the  geographical  area 
concerned  to  develop  regulations 
governing  the  allocation  and  catch  of 
Pacific  halibut  (Hippoglossus 
stenolepis)  in  U.S.  Convention  waters. 
Such  regulations  must  be  approved  by 
the  Secretary  before  being  implemented 
and  may  be  in  addition  to,  but  not  in 
conflict  with,  regulations  developed  by 
the  IPHC. 

The  commercial  halibut  fishery  in  and 
off  Alaska  is  managed  under  the 
Individual  Fishing  Quota  (IFQ)  program 
and  the  CDQ  program.  Under  the 
regulations  established  for  these 
programs,  the  annual  halibut  catch 
limits  for  Areas  4B,  4C,  and  4D  are 
divided  between  the  IFQ  and  CDQ 
programs.  Twenty  percent  of  the  Area 
4B  aimual  catch  limit  is  allocated  to  the 
CDQ  progrjun  and  the  rest  is  allocated 
to  the  IFQ  program.  For  Area  4C,  the 
allocation  to  the  CDQ  program  is  50 
percent,  and  for  Area  4D  it  is  30  percent. 
One  hundred  percent  of  the  Area  4E 
annual  catch  limit  is  allocated  to  the 
CDQ  program.  The  halibut  CDQ  catch 
limits,  or  reserves,  are  divided  among 
eUgible  CDQ  communities  in 
accordance  with  Community 
Development  Plans  (CDP)  submitted  by 
CDQ  managing  organizations  (CDQ 
groups)  emd  approved  by  NMFS.  This 
current  action  ciffects  only  halibut  CDQ 
harvested  in  Areas  4D  and  4E.^ 

Since  1995,  foiu  different  CDQ  groups 
have  received  aimual  allocations  of  Area 
4D  halibut  and  two  CDQ  groups  have 
received  annual  allocations  of  Area  4E 
halibut.  Between  1995  and  2001,  the 
annual  halibut  CDQ  reserve  ranged  fi'om 
231,000  to  609,000  lb  (104.78  to  276.24 
mt)  in  Area  4D  and  from  120,000  to 
390,000  lb  (54.43  to  176.9  mt)  in  Area 
4E.  Amounts  specified  for  halibvM  catch 
limits,  reserves,  and  allocations  are  all 
in  net  (headed  and  gutted)  weight. 
Halibut  CDQ  in  Areas  4D  and  4E  must 
be  allocated  to  the  CDQ  groups  that 
represent  eligible  communities  located 


in,  or  proximate  to,  Areas  4D  and  4E, 
respectively. 

Catch  Sharing  Plan  (CSP)  for  Area  4 

The  CSP  for  Area  4  originally  was 
developed  by  the  Council  to  apportion 
the  IPHC's  halibut  catch  limit  for  Area 
4  among  Areas  4A,  4B,  4C,  4D,  and  4E 
as  necessary  to  carry  out  the 
socioeconomic  objectives  of  the  IFQ  and 
CDQ  programs.  The  Area  4  CSP  was 
published  in  the  Federal  Register  on 
March  20, 1996  (61  FR  11337),  and 
implemented  that  same  year. 

NMFS  subsequently  modified  the 
Area  4  CSP  to  remove  Areas  4A  and  4B 
from  the  CSP  in  1998  (63  FR  13000, 
March  17, 1998).  This  change  was  to 
allow  the  catch  limits  for  these  two 
areas  and  a  combined  Area  4C-4E  to  be 
set  according  to  the  IPHC's  revised 
biomass-based  methodology,  imder 
which  the  IPHC  considers  that  Areas 
4A,  4B,  and,4C-E  each  have  a  separate 
halibut  stock.  Beginning  in  1998,  the 
IPHC  has^Miually  implemented  the 
measii^s  specified  in  the  Area  4  CSP  to 
apponion  the  combined  Area  4C-E 
catch  limit  among  Areas  4C,  4D,  and  4E. 
The  aimual  management  measures  for 
halibut  fisheries  in  2002  were  published 
on  March  20,  2002  (67  FR  12885). 

Four  out  of  six  CDQ  groups  have 
received  halibut  CDQ  allocations  in 
Area  4D  since  1995,  including  Bristol 
Bay  Economic  Development 
Corporation  (BBEDC),  Coastal  Villages 
Region  Fund  (CVRF),  Norton  Sound 
Economic  Development  Corporation 
(NSEDC),  and  Yukon  Delta  Fisheries 
Development  Association  (YDFDA). 
Past  and  current  allocations 
recommended  by  the  State  of  Alaska 
and  approved  by  the  Secretary  have 
allocated  both  Area  4D  and  Area  4E 
halibut  CDQ  to  just  two  groups,  BBEDC 
and  CVRF,  based  on  their  historical 
participation  in  the  Area  4  halibut 
fishery  and  the  contents  of  their  CDP 
applications.  NSEDC  and  YDFDA  have 
received  only  Area  4D  halibut  CDQ. 
Residents  of  communities  represented 
by  these  latfer  two  groups  (with  the 
exception  of  two  of  NSEDC's 
commimities)  must  travel  extended 
distances  offshore  to  harvest  Area  4D 
halibut  CDQ  oc  the  quota  must  be 
harvested  by  large,  non-local  vessels. 

In  1999,  CDQ  groups  that  received 
Area  4D  quota  expressed  a  desire  to 
increase  Uie  amount  of  halibut  CDQ  that 
could  be  harvested  in  their  locally  based 
inshore  halibut  fishery  by  being  allowed 
to  harvest  Area  4D  halibut  CDQ  in  Area 
4E.  All  four  of  these  groups  represent 
communities  along  the  western  Alaska 
coast,  ranging  from  Bristol  Bay  (south) 
to  the  Bering  Strait  (north).  Almost  all 
of  the  56  communities  represented  by 


these  groups  are  adjacent  to  Area  4E; 
only  two  are  in  Area  4D.  In  January 
1999,  these  groups  approached  the  IPHC 
at  its  annual  meeting  and  requested  a 
determination  as  to  whether  it  would  be 
acceptable  to  harvest  halibut  CDQ 
allocated  to  Area  4D  in  Area  4E.  The 
IPHC  had  no  objection  to  the  request 
because  it  considers  the  hafibut  in  Areas 
4C,  4D,and  4E  to  be  a  single  stock.  This 
issue  was  also  raised  at  the  February 
1999  Coimcil  meeting.  The  Council 
requested  that  NMFS  prepare  an 
analysis  of  the  proposal  to  allow  Area 
4D  halibut  CDQ  to  be  harvested  in  Area 
4E.  The  Council  also  recommended 
modifying  the  Area  4E  halibut  catch     ^ 
limit  (see  Area  4E  Trip  Limit,  below). 

NMFS  prepared  an  EA,  RIR,  and 
Initial  Regulatory  Flexibihty  Analysis 
(IRFA)  that  examined  the  proposal  to 
allow  Area  4D  halibut  CDQ  to  be 
harvested  in  Area  4E.  In  December  2001, 
the  Council  recommended  allowing 
halibut  CDQ  that  was  allocated  in  Area 
4D  to  be  harvested  in  Area  4E.  In 
January  2002,  the  IPHC  noted  that 
allowing  Area  4D  halibut  CDQ  to  be 
harvested  in  Area  4E  would  constitute 
a  change  to  the  Area  4  CSP  that  would 
need  to  be  addressed  by  NMFS  in 
rulemaking. 

This  final  rule  will  modify  the  Area 
4  CSP  to  incorporate  the  Council's  . 
specific  recommendation  that  Area  4D 
halibut  CDQ  may  be  harvested  either  in 
Area  4D  or  in  Area  4E.- However,  the 
existing  Area  4  CSP  framework  that 
apportions  the  combined  Area  4C— E 
annual  catch  limit  among  Areas  4C,  4D, 
and  4E  will  remain  unchanged.  The 
authority  to  allocate  the  annual  Area  4 
catch  limit  according  to  the  Area  4  CSP 
is  specified  at  50  CFR  300.63(bl  and  will 
continue  to  be  implemented  by  the 
IPHC  in  its  aimual  management 
measures  pursuant  to  50  CFR  300.62. 
The  following  paragraph  will  be  added 
to  the  Area  4  CSP: 

A  CDQ  group  with  an  allocation  of  Area  4D 
halibut  CDQ  may  harvest  all  or  part  of  that 
allocation  in  Area  4E.  This  provision  is  based 
on  the  Council's  recommendation  in 
December  2001  to  allov\(  CDQ  fishermen  in 
Area  4E  additional  halibut  CDQ  harvesting 
opportunities.  The  framework  that  allocates, 
the  IPHC  catch  limits  among  Areas  4C.  4D. 
and  4E  remains  unchanged. 

The  Council  recommended  allowing 
the  harvest  of  Area  4D  halibut  in  Area 
4E  and  allowing  amounts  of  Area  4D 
halibut  CDQ  that  had  been  transferred  to 
Area  4E  to  be  transferred  back  to  Area 
4D.  NMFS  will  implement  the  Council's 
intent  without  requiring  the  CDQ  groups 
to  submit  documents  requesting 
transfers  of  halibut  CDQ  between  Areas 
4D  and  4E.  The  Council  intended  that 
the  maximum  amount  of  halibut  CDQ 
that  could  be  caught  in  Area  4D  would 
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be  the  amount  of  halibut  CDQ  allocated 
to  each  CDQ  group  for  Area  4D.  The 
Council  also  intended  that  the 
maximum  amount  of  halibut  CDQ  that 
could  be  caught  in  Area  4E  would  be  the 
sum  of  the  amount  of  halibut  CDQ 
allocated  for  Areas  4D  and  4E 
combined. 

NMFS  will  monitor  each  CDQ  group's 
halibut  CDQ  catch  in  Areas  4D  and  4E. 
If  the  catch  in  Area  4E  exceeds  the 
group's  initial  allocation  for  Area  4E, 
then  NMFS  will  subtract  this  additional 
catch  from  the  group's  Area  4D 
allocation  and  it  will  no  longer  be 
available  for  harvest  in  Area  4D.  Halibut 
CDQ  catch  from  Area  4D  also  will  be 
subtracted  from  each  group's  Area  4D 
allocation.  This  procedure  will  allow 
each  CDQ  group  to  decide  where  to 
catch  its  Area  4D  halibut  CDQ  allocation 
without  requiring  burdensome  transfers. 

Each  CDQ  group  will  be  required  to 
monitor  the  harvest  of  Area  4D  and  4E 
halibut  CDQ  to  ensure  that:  (1)  its  total 
catch  in  Area  4D  does  not  exceed  its 
Area  4D  allocation,  minus  any  portion 
of  its  Area  4D  quota  harvested  in  Area 
4E,  and  (2)  its  total  catch  in  Area  4E 
does  not  exceed  the  sum  of  its  Area  4D 
and  Area  4E  allocations,  minus  any 
portion  of  its  Area  4D  allocation 
harvested  in  Area  4D. 

Area  4E  Trip  Limit 

In  1988.  the  Council  developed,  and 
the  Secretary  approved,  fishing  trip 
Kmits  for  Area  4C  of  10,000  lb  (4.54  mt) 
and  Area  4E  of  6.000  lb  (2.72  mt)  (53  FR 
20327.  Jun6  3.  1988).  In  1994.  the 
Council  recommended,  and  the 
Secretary  approved,  a  fishing  trip  limit 
for  Area  4B  of  10.000  lb  (4.54  mt)  (59 
FR  22522^  May  2,  1994).  These 
provisions  were  intended  to  enhance 
fishing  opportunities  for  operators  of 
vessels  that  landed  their  total  annual 
catch  within  either  Areas  4B.  4C,  or  4E. 
Specifically,  the  Area  4E  trip  limit  was 
devised  to  protect  fishermen  who 
landed  their  total  annual  catch  of 
halibut  at  ports  in  Area  4E  from 
competition  with  fishermen  using 
vessels  large  enough  to  land  their  Area 
4E  halibut  catch  at  ports  in  other 
regulatory  areas.  The  Area  4E  trip  limit 
was  incorporated  into  the  Pacific 
halibut  fishery  regulations  in  1988.  and 
into  50  CFR  part  676  (now  promulgated 
as  50  CFR  part  679)  in  1993.  as  one  of 
the  rules  implementing  the  halibut  and 
sablefish  IFQ  and  CDQ  programs  (58  FR 
59375,  November  9.  1993). 

In  December  1994,  the  Council 
recommended  eliminating  the  trip 
limits  in  Areas  4B,  4C,  and  4E.  as  these 
limits  were  deemed  unnecessary  due  to 
the  forthcoming  implementation  of  the 
IFQ  and  CDQ  programs.  Subsequently. 


these  restrictions  were  removed  from 
the  Pacific  halibut  regulations  at  50  CFR 
part  301  (now  50  CFR  part  300)  (60  FR 
14651,  March  20,  1995).  The  Area  4E 
trip  limit  restriction,  however,  was 
inadvertently  kept  in  50  CFR  part  679. 
In  October  1998.  NMFS  informed  the 
Council  that  this  oversight  would  be 
corrected  by  removing  the  Area  4E  trip 
limit  from  50  CFR  part  679.  The  Council 
declined  to  approve  this  correction,  and 
voted  instead  to  retain  the  6.000-lb 
(2.72-mt)  trip  limit  through  September 
1  of  each  year.  The  Council's  rationale 
for  retaining  an  Area  4E  trip  limit  was 
to  prevent  consolidation  of  the  halibut 
fishery  in  this  area,  to  the  possible 
detriment  of  local  fishermen. 

In  December  2001,  the  Council 
confirmed  its  intent  to  retain  the  trip 
limit  in  Area  4E.  but  recommended  that 
it  be  increased  to  10,000  lb  (4.54  mt) 
and  that  it  be  in  effect  annually  only 
through  September  1.  The  Council 
reasoned  that  retention  of  the  trip  limit 
would  promote  the  near-shore  small- 
scale  halibut  CDQ  fishery  in  western 
Alaska,  which  is  typically  conducted  by 
small  vessels  under  32  feet  (9.73  m) 
length  overall.  Moderately  increasing 
the  trip  limit,  however,  could  allow 
harvesters  greater  operational  flexibility 
during  the  spring  and  summer  months, 
particularly  for  local  vessels  capable  of 
packing  more  than  6.000  lb  (2.72  mt)  of 
halibut  during  a  fishing  trip. 
Eliminating  the  trip  limit  during  the  fall 
months  will  offer  CDQ  groups  the 
ability  to  harvest  halibut  CDQ  using 
vessels  large  enough  to  safely  operate  in 
adverse  weather  and  sea  conditions. 
Typically,  the  trip  limit  is  an  economic 
constraint  to  using  larger  vessels  in  the 
Area  4E  halibut  CDQ  fishery. 

This  final  rule  revises  the  Area  4E  trip 
limit  to  increase  it  from  6.000  to  10,000 
lb  (2.72  to  4.54  mt)  and  specifies  that 
the  Area  4E  trip  limit  will  be  effective 
only  through  September  1  of  each  year. 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  October  15, 
2002  (67  FR  63600),  which  described 
the  proposed  regulatory  amendment  and 
invited  comments  from  the  public.  No 
public  comments  were  received  on  the 
proposed  rule. 

Compliance  Guide  for  Small  Entities 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  that,  for  each  final  rule 
requiring  preparation  of  a  FRFA,  a  plain 
language  explanation  of  how  to  comply 
with  the  regulation  be  prepared.  NMFS 
has  prepared  the  following  compliance 
guide  that  explains  how  small  entities 
must  comply  with  the  regulations 
implemented  in  this  final  rule. 


What  is  the  trip  limit  for  vessels 
fishing  for  halibut  CDQ  in  Area  4E?  A 
fishing  trip  limit  of  10,000  lb  (4.54  mt) 
applies  to  halibut  CDQ  harvesting  in 
Area  4E. 

Is  the  Area  4E  trip  limit  effective  for 
the  entire  halibut  CDQ  fishing  season? 
The  trip  limit  is  in  effect  each  year  from 
the  beginning  of  the  halibut  CDQ  season 
through  September  1 .  From  September  2 
until  the  end  of  the  halibut  CDQ  season, 
vessels  fishing  for  halibut  CDQ  in  Area 
4E*are  not  subject  to  a  trip  limit. 

May  halibut  CDQ  allocated  to  Area 
4D  be  caught  in  Area  4E?  A  CDQ  group 
may  choose  to  harvest  all  or  a  portion 
of  its  annual  Area  4D  halibut  CDQ 
allocation  in  Area  4E. 

What  are  the  recordkeeping  or 
reporting  requirements  associated  with 
the  revised  trip  limit  and  allowance  to 
harvest  Area  4D  halibut  CDQ  in  Area 
4E?  This  action  does  not  change  the 
recordkeeping  and  reporting 
requirements  associated  with  the 
halibut  CDQ  fishery  in  Area  4.  NMFS 
will  modify  its  halibut  CDQ  catch 
accounting  software  to  incorporate  the 
change  to  the  Area  4E  trip  limit  and  the 
option  to  harvest  Area  4D  halibut  CDQ 
in  Area  4E. 

* 

Classification 

The  Council  recommended  this  action 
to  the  Secretary  for  adoption  pursuant  to 
its  authority  under  the  Halibut  Act. 
NMFS  prepared  an  EA/RIR/IRFA  for  the 
proposed  revisions  to  the  Area  4  CSP 
and  the  Area  4E  trip  limit  regulatory 
amendment  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
alternatives,  and  the  socioeconomic 
impacts  of  the  alternatives. 

NMFS  also  prepared  a  FRFA 
describing  the  impact  of  this  action  on 
small  entities.  A  summary  of  the  FRFA 
follows. 

The  objective  of  this  action  is  to 
enhance  the  economic  opportunities 
associated  with  the  Area  4  halibut  CDQ 
fishery  by  implementing  the  following 
regulatory  changes:  (1)  Modifying  the 
Area  4E  trip  to  increase  the  trip  limit  to 
10,000  lb  (4.54  mt)  and  (2)  amending  the 
Area  4  CSP  to  allow  Area  4D  halibut 
CDQ.to  be  harvested  in  Area  4E.  No 
public  comments  were  received  on  the 
IRFA  prepared  prior  to,  and 
summarized  within,  the  proposed  rule 
published  for  this  regulatory 
amendment.  NMFS  considers  most  of 
the  fishing  operations  affected  by  this 
action  #  be  small  entities,  based  on 
criteria  established  by  the  RFA.  The 
universe  of  small  entities  is  comprised 
of  four  CDQ  groups,  58  CDQ-eligible 
conun unities,  224  catcher  vessels,  and 
31  halibut  registered  buyers  for  a  total 


of  317  small  entities.  There  are  no 
recordkeeping  or  reporting  requirements 
associated  with  these  actions.  A  range  of 
alternatives  was  considered  for  each 
action.  For  the  action  associated  with 
modifying  the  Area  4  CSP,  allowing 
Area  4D  halibut  CDQ  to  be  harvested  in 
Area  4E  was  the  preferred  alternative 
selected  by  the  Council.  For  the  Area  4E 
trip  limit  action,  the  preferred 
alternative  was  increasing  the  trip  limit 
to  10,000  lb  (4.54  mt)  and  suspending 
the  trip  limit  annually  after  September 
1. 

The  proposed  rule,  published  in  the 
.Federal  Register  on  October  15,  2002 
(67  FR  63600),  contained  a  more  lengthy 
discussion  of  the  alternatives  that  were 
considered  for  this  action  and  are  not 
repeated  here.  The  preferred  alternatives 
for  Actions  1  and  2  constitute  the  least 
burdensome  alternatives  to  regulated 
small  entities,  among  the  suite  of 
options  available,  while  simultaneously 
achieving  the  objectives  of  this 
regulatory  amendment.  In  other  words, 
no  other  alternatives  were  identified 
which  would  reduce  the  potential 
adverse  impacts  on  small  entities,  while 
achieving  the  Council's  objectives  for 
the  Area  4  Halibut  CDQ  Program.  The 
Area  4  CSP  modification  and  the 
revision  to  50  CFR  part  679  would  have 
no  negative  impacts  in  and  of 
themselves,  but  are  intended  to  increase 
the  harvesting  flexibility  for  participants 
in  the  halibut  CDQ  fishery  in  Areas  4D 
and  4E.  These  changes  will  allow  CDQ 
groups  with  halibut  CDQ  allocations  in 
these  areas  to  tailor  their  halibut  CDQ 
fishing  operations  to  enhance  economic 
opportunities  for  the  western  Alaska 
conununities  that  they  represent. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  This  final 
rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  regulations. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and  - 
recordkeeping  requirements. 

Dated:  February  25,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine~ 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
is  amended  to  read  as  follows: 

Authority:  16  U.S.C.  773  at  seq..  1801  el 
seq..  and  3631  et  seq.:  16  U.S.C.  1540(0:  Pub. 
L.  105-277,  Title  11  of  Division  C;  Pub.  L. 
106-31,  Sec.  3027;  and  Pub.  L.  106-554.  Sec. 
209. 

2.  In  §679.31,  paragraph  (b)(3)(iv)  is 
revised  to  read  as  follows: 

§679.31    CDQ  reserves. 

***** 

(b)  *  *  * 

(3)  *  *  * 

(iv)  Area  4E.  In  IPHC  regulatory  area 
4E,  100  percent  of  the  halibut  quota 
shall  be  made  available  to  eligible 
communities  located  in,  or  proximate 
to,  IPHC  regulatory  area  4E.  A  fishing 
trip  limit  of  10,000  lb  (4.54  mt)  applies 
to  halibut  CDQ  harvested  in  IPHC 
regulatory  area  4E  through  September  1. 
»         *         *        •        *   , 

(FR  Doc.  03-4894  Filed  2-28-03:  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  021122284-2323-02;  I.D. 
021403E] 

Fisheries  Of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries; 
Adjustments  to  ttte  2003  Commercial 
Quotas 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  restoration. 

summary:  NMFS  publishes  revised  2003 
commercial  quotas  for  summer 
flounder,  scup,  and  black  sea  bass.  This 
action  is  necessary  to  comply  with  the 
regvdatory  provision  that  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  correct 
erroneous  landings  data  that  factored 
into  an  overage  deduction.  The  intent  of 
this  action  is  to  provide  fishermen  the 
opportunity  to  harvest  the  available 
quota  for  these  fisheries. 
DATES:  Effective  February  25,  2003, 
through  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279.  fax  (978)  281- 


9135,  e-mail 
sareih.mclaughlin@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  published  final  specifications 
and  preliminary  quota  adjustments  for 
the  2003  summer  flounder,  scup,  and 
black  sea  bass  fisheries  on  January  2, 
2003  (68  FR  60).  The  final  rule  included 
preliminary  2002  landings  and  2003 
quota  adjustments.  Sections  648.100(d), 
648.120(d),  and  648.140(d)  provide  that, 
if  the  Regional  Administrator 
determines  during  the  fishing  year  that 
any  part  of  an  overage  deduction  was 
based  on  erroneous  landings  data  that 
were  in  excess  of  actual  landings  for  the 
period  concerned,  the  Regional 
Administrator  will  restore  the  overage 
that  was  deducted  in  error  to  the 
appropriate  quota  allocation  and 
•publish  notification  in  the  Federal 
Register  announcing  the  restoration. 

Diuing  a  retrospective  review  of  the 
2002  research  set-aside  (RSA)  program 
and  data  accounting  procedures,  NMFS 
discovered  a  discrepancy  in  how  RSA 
landings  were  attributed  and 
subsequently  used  for  quota  monitoring; 
i.e.,  the  RSA  landings  were  counted  as 
commercial  landings  in  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries.  Because  RSA  landings  are 
authorized  under  a  separate  quota  for 
each  of  these  three  fisheries,  they  are 
)  intended  to  be  accounted  for  separately 
from  other  landings.  As  a  result,  actual 
commercial  landings  for  certain  2002 
quota  periods  were  lower  than 
previously  reported,  and  quota  overages 
calculated  for  2002  incorrectly  included 
RSA  landings,  which  resulted  in  lower 
adjusted  2003  quotas  than  are  necessary. 

During  a  separate  retrospective  review 
of  the  landings  data  used  to  determine 
overharvest  or  underharvest  of  summer 
flounder  in  2002,  NMFS  determined 
that,  for  some  states,  a  portion  of  the 
landings  considered  to  be  late  reports 
for  2001  landings  were  misattributed 
and  counted  as  2002  landings.  In 
addition,  some  trip-level  data  that  had 
already  been  included  in  monthly 
landings  data  reports  were  reported  by 
the  State  of  Connecticut.  The  result  of 
these  three  findings  made  during  the 
data  review  process  is  that  the  landings 
recorded  for  certain  states  or  quota 
periods  exceeded  the  actual  landings. 
Therefore,  NMFS  hereby  restores  these 
inappropriately  deducted  landings  to 
the  appropriate  state  and  period  quotas 
for  the  2003  fisheries. 

Sununer  Flounder  Quota  Corrections 

A  total  of  317  lb  (144  kg)  of  summer 
flounder  RSA  landings  were  counted 
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erroneously  as.  commercial  landings,  as 
follows:  Connecticut— 19  lb  (9  kg); 
Rhode  Island— 98  lb  (44  kg);  and  New 
York— 200  lb  (91  kg).  This  amount  is  a 
negligible  fraction  of  reported  2002 
landings  and  did  not  result  in  closure  of 
any  state's  fishery.  However,  for  these 
states,  corrections  have  been  made  to 
the  2002  landings  and  the  2003  quotas 
are  revised  as  appropriate. 

In  addition,  the  following  states 
recorded  2002  landings  of  summer 
flounder  less  than  those  reported  in  the 
January  2.  2003,  final  rule,  by  the 


following  amounts:  New  Hampshire — 
22  lb  (10  kg);  Rhode  Island— 337,187  lb 
(152.947  kg);  Connecticut— 42.056  lb 
(19,076  kg);  New  York— 10.918  lb  (4,952 
kg);  New  Jersey— 198,749  lb  (90,152  kg); 
Maryland— 15,385  lb  (6,979  kg); 
Virginia— 820,494  lb  (372,174  kg);  and 
North  Carolina— 846,527  (383,982  kg). 
Revisions  to  these  landings  have  been 
made  and  revisions  of  2002  overages 
(through  October  31.  2002)  are 
necessary  for  Rhode  Island,  ' 

Connecticut,  and  Virginia.  The  result  is 
that  the  initial  quotas  (less  the  amount 


set  aside  for  2003  research)  are  restored 
for  Connecticut,  Rhode  Island,  and 
Virginia,  as  there  was  no  2002  overage 
in  those  states. 

The  commercial  summer  flounder 
2003  adjusted  quotas,  less  the  amount 
set  aside  for  2003  research  (as  published 
in  the  January  2,  2003,  final  rule),  the 
amounts  being  restored  to  the  2003 
adjusted  quotas,  and  the  revised  2003 
quotas  (less  the  amount  set  aside  for 
2003  research),  by  state,  are  presented  in 
Table  1. 


TABLE  1.  REVISED  2003  STATE-BY-STATE  COMMERCIAL  SUMMER  FLOUNDER  QUOTA  ALLOCATIONS 


State 


2003  Adjusted  Quota,  less  the 

2003  Research  Set-Aside  (as 

published  January  2.  2003) 


Amount  Restored  to  the 
2003  Adjusted  Quota  1 


Ib^ 


kg^ 


'.3 


ME  (6.890)  (3,125)  0  0 

NH                                                                       ■•  64  29  0  0 

MA  907.274    -411.537  0  0 

D.  1.979.786  898.025  204.121  92.589 

CT  301.123  136.588  13.183  5.980 

NY  1.064.869  483.021  .0  0 

Nj  2.329.010  1.056.432  0  0 

OE  -    (45,609)  (20,688)  0  0 

MD  283.951  128,799  0  0 

VA  2.892.405  1.311.986  76.024  34,484 

IMC  3.821.924  1,733,613  0  0 

Total*  13.580.406  ,      6.160.032  |  293.328  |  133.053 

'  Amount  restored  was  calculated  to  correct  for  2002  RSA  landings  counted  as  commercial  landings,  misattributed 
inqs  and  specifically  for  Connecticut,  trip  level  data  already  summarized  in  monthly  laridings  data  reports^ 

2  Parentheses  indicate  a  negative  number.  A  state  with  a  negative  quota  has  an  allocation  of  zero  (0).  Maine  and 
ment  of  overharvest  from  2001  ^ ^  ^      .  j 

3  Kilograms  are  as  converted  from  pounds  aitJ  may  not  necessarily  add  due  to  rounding. 

"  Total  quota  is  the  sum  of  all  states  having  ertlocation:,  i.e..  states  other  than  fwlaine  and  Delaware. 


kg3 


Revised  2003  Quota,  less  the 
2003  Research  Set-Aside 


Ib2 


kg2- 


(6,890) 

(3.125) 

64 

29 

907.274 

411.537 

2.183.907 

990.614 

314.306 

142.568 

1.064,869 

483.021 

2.329.010 

1 ,056.432 

(45.609) 

(20,688) 

283.951 

128.799 

2,968.429 

1,346.471 

3.821.924 

1.733.613 

13,873.734 

6.293.084 

portion  of  late  2001  land- 
Delaware  continue  repay- 


Scup  Quota  Corrections 

No  RSA  landings  of  scup  were  made 
during  the  Winter  I  period  of  2002.  A 
total  of  87.188  lb  (39,548  kg)  of  scup 
landed  under  the  RSA  program  during 
the  Summer  period  of  2002  were 
counted  erroneously  as  commercial 
landings.  The  2002  Summer  period 
overage  reported  in  the  January  2,  2003. 
final  rule  was  402.754  lb  (182,688  kg). 
and  the  2003  Summer  period  quota  was 


adjusted  to  4,434,691  lb  (2,011,563  kg) 
as  a  result  of  that  overage.  Properly 
accounting  for  the  RSA  landings,  the 
overage  should  be  corrected  to  315,566 
lb  (143,140  kg),  resulting  in  a  revised 
2003  summer  period  quota  of  4,521,879 
lb  (2,051,111  kg;  a  1.9-percent  increase). 
Per  the  quota  counting  procedures,  any 
adjustment  to  the  2002  Winter  II  period 
quota  will  be  made,  if  necessary, 
following  review  of  the  landings  from 
November  1  through  December  31, 


2002,  to  be  conducted  as  soon  as 
possible  after  June  30,  2003. 

The  commercial  scup  2003  adjusted 
quotas,  less  the  amount  set  aside  for 
2003  research  (as  published  in  the 
January  2,  2003,  final  rule),  the  amounts 
being  restored  to  the  2003  adjusted 
quotas,  and  the  revised  2003  quotas 
(less  the  amount  set  aside  for  2003 
research),  by  period,  are  presented  in 
Table  2. 


TABLE  2.  REVISED  2003  COMMERCIAL  SCUP  QUOTA  ALLOCATIONS  BY  PERIOD 


, 

2003  Adjusted  Quota,  less  the 

2003  Research  Set-Aside  (as 

published  January  2.  2003) 

Amount  Restored  to  the 
2003  Adjusted  Quotal 

Revised  2003  Quota,  less  the 
2003  Research  Set-Aside 

Quota  Period 

1 ■■ 

lb                       kg2 

' 

lb 

kg2 

lb 

kg* 

Winter  1 
Summer 
Winter  II 
Total 

5.602.495 

4.434.691 

1.979.689 

12,016,875 

2,541.275 

2.011.563 

897.981 

5,450.819 

0 

87.188 

n/a3 

87.188 

0 

39,548 

n/a3 

39.548 

5.602,495 

4.521 .879 

1,979.689 

12.104.063 

2.541.275 

2.051,111 

897,981 

5,490,367 

'  Amount  restored  was  calculated  to  correct  for  2002  RSA  landings  counted  as  commercial  landings. 

2  Kilograms  are  as  converted  from  pounds  and  may  not  necessanly  add  due  to  rounding. 

3  Not  applicable.  ,  , 


Black  Sea  Bass  Quota  Corrections 

No  RSA  landings  of  black  sea  bass 
were  made  during  Quarter  1  of  2002. 
RSA  landings  during  (Quarters  2  and  3 
were  4,802  lb  (2,178  kg)  and  26,360  lb 
(11,957  kg),  respectively,  and  were 
counted  erroneously  as  commercial 
black  sea  bass  landings.  Consistent  with 
the  quota  counting  procedures,  in  the 
January  2,  2003,  final  rule,  the  2002 
Quarter  2  overage  reported  was  214,338 
lb  (97,223  kg),  the  2003  Quarter  2  quota 
was  adjusted  to  750,902  lb  (340,607  kg), 
the  2002  Quarter  3  overage  reported  was 
5,459  lb  (2,476  kg),  and  the  2003 
Quarter  2  quota  was  adjusted  to  401,288 
lb  (182,023  kg).  Properly  accounting  for 
the  RSA  landings,  the  2002  Quarter  2 
overage  shotdd  be  corrected  to  209,536 
lb  (95,045  kg),  resulting  in  a  revised 
Quarter  2  quota  of  755.704  lb  (342,785 


kg;  a  0.6-percent  increase).  Accounting 
for  the  RSA  landings  results  in  there 
being  no  overage  of  the  2002  Quarter  3 
quota,  so  the  2003  Quarter  3  quota  is 
restored  to  406,747  lb  (184.499  kg;  a 
1.4-percent  increase).  Only  Quarters  1 
though  3  are  included  in  the 
calculations  of  adjusted  quotas  for  the 
following  year. 

Under  the  ourent  quarterly  black  sea 
bass  quota  program,  any  adjustment  to 
the  Quarter  4  quota  would  be  made,  if 
necessary,  following  review  of  the  2002 
Quarter  4  landings,  to  be  conducted  as 
soon  as  possible  after  Jime  30,  2003. 
However,  Amendment  13  to  the 
Siunmer  Flounder,  Scup,  and  Black  Sea 
Bass  FMP,  which  was  approved  by 
NMFS  on  January  29,  2003,  establishes 
an  annual  (calendar  year)  coastwide 
quota  for  the  commercial  black  sea  bass 
fishery,  and  NMFS  anticipates  that  the 


final  rule  implementing  the  Amendment 
will  be  effective  prior  to  the  end  of 
Quarter  1  for  2003.  The  annual  quota 
woidd  fully  accoimt  for  the  total  2002 
quota,  all  reported  2002  commercial 
landings,  and  all  reported  2002  RSA 
landings.  Commercial  landings  made  in 
2003  to  date  will  be  measured  against 
the  armual  quota,  rather  than  the 
quarterly  quotas,  and  adjustments 
would  be  made,  as  necessary,  at  year-    , 
end  to  the  annual  quota. 

The  commercial  black  sea  bass  2003 
adjusted  quotas,  less  the  amount  set 
aside  for  2003  research  (a^  published  in 
the  January  2,  2003,  final  rule),  the 
amounts  being  restored  to  the  2003 
adjusted  quotas,  and  the  revised  2003  . 
quotas  (less  the  amount  set  aside  for 
2003  research),  by  quarter,  are  presented 
in  Table  3. 


TABLE  3.  REVISED  2003  COMMERCIAL  BLACK  SEA  BASS  QUOTA  ALLOCATIONS  BY  QUARTER 


2003  Adjusted  Quota,  less  the 

2003  Research  Set-Aside  (as 

published  January  2,  2003) 

Amount  Restored  to  the 
2003  Adjusted  Quotal 

Revised  2003  Quota,  less  the 
2003  Research  Set-Aside 

Quarter 

tb 

kg2 

lb 

lb 

kg^ 

kg2 

1 
2 
3 
4 
Total 

1,197,664 
750,902 
401,288 
a'>?,180 

3,002.034 

543.257 
340.607 
182,023 
295,827 
1,361,714 

0 

4.802 

5.459 

n/a3 

0 

2,178 

2,476 

rVa3 

1.197.664 

755.704 

406.747 

•      652.180 

3.012.295 

543.257 
342.785 
184,499 
295,827 

1.366.368 

Amount  restored  was  calculated  to  correct  for  2002  RSA  landir»gs  counted  as  commercial  landings. 

2  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding. 

3  Not  applicat>ie. 


Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.G.  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  February  24.  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustcunable 
Fisheries,  National  Marine  Fisheries  Seivice. 
[FR  Doc.  03-4816  Filed  2-25-03;  3:58  pm] 
BUXWa  COM  3B10-2I-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admhitotration 

50  CFR  Part  679 

[Dockat  No.  021212307-3037-3037-02;  I.D. 
1106020] 

Flstterias  of  tfte  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  Hnal  2003  Harvest 
Specifications  for  Groundflsh 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  2003  specifications  for 
groundfish  and  associated  management 
measines;  apportionment  of  reserves; 
request  for  comments;  closures. 

SUMMARY:  NMFS  announces  final  2003 
harvest  specifications,  prohibited 
species  catch  (PSC)  allowances,  and 
associated  management  measures  for  the 
groimdfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 


establish  harvest  limits  and  associated 
management  measiues  for  groimdfish 
during  the  2003  fishing  year  and  to 
accomplish  the  goals  and  objectives  of 
the  Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(FMP).  The  intended  effect  of  this  action 
is  to  conserve  and  manage  the 
groundfish  resources  in  the  BSAI. 

DATES:  The  final  2003  harvest 
specifications  and  associated 
apportionment  of  reserves  are  effective 
at  1200  hrs,  Alaska  local  time  (A.l.t.), 
February  25,  2003  through  2400  hrs, 
A.l.t.,  December  31,  2003.  Comments  on 
the  apportionment  of  reserves  must  be 
received  by  March  18,  2003. 
ADDRESSES:  Comments  on  the 
apportionment  of  reserves  may  be  sent 
to  Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Durall.  Comments  also  may 
be  sent  via  focsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
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made  to  NMFS  in  the  Federal  Building. 
Room  453.  709  West  9th  Street.  Juneau. 
AK  99801. 

Copies  of  the  Final  Environmental 
Assessment  (EA)  and  Final  Regulatory 
Flexibility  Analysis  (FRFA)  prepared  for 
this  action-and  the  Final  2002  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  dated  November  2002, 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  West  4th 
Avenue.  Suite  306.  Anchorage.  AK 
99510-2252  (907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228  or  e-mail 
mary.furuness@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  for  the  2003  Final  Harvest 
Specifications 

Federal  regulations  at  50  CFR  part  679 
that  implement  the  FMP  govern  the 
groundfish  fisheries  in  the  BSAI.  The 
Council  prepared  the  FMP  and  NMFS 
approved  it  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  part  600. 

The  FMP  and  its  implementing 
regulations  require  NMFS.  after 
consultation  with  the  Council,  to 
specify  annually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 
for  the  "other  species"  category,  the 
sum  of  which  must  be  within  the 
optimum  yield  range  of  1.4  million  to 
2.0  million  metric  tons  (mt) 
(§679.20(a)(l)(i)).  Also  specified  are 
apportionments  of  TACs,  and 
Community  Development  Quota  (CDQ) 
reserve  amounts,  prohibited  species 
quota  (PSQ)  reserves,  and  PSC 
allowances.  Regulations  at  §679. 20(c)(3) 
further  require  NMFS  to  consider  public 
comment  on  the  proposed  annual  TACs 
and  apportionments  thereof  and  the 
proposed  PSC  allowances,  and  to 
publish  final  specifications  in  the 
Federal  Register.  The  final 
specifications  set  forth  in  Tables  1 
through  1 7  of  this  action  satisfy  these 
requirements.  For  2003.  the  sum  of 
TACs  is  2  million  mt. 

The  proposed  BSAI  groundfish 
specifications  and  PSC  allowances  for 
the  groundfish  fishery  of  the  BSAI  were 
published  in  the  Federal  Register  on 
December  12.  2002  (67  FR  76362). 
Conunents  were  invited  and  accepted 
through  January  13.  2003.  NMFS 
received  one  comment  on  the  proposed 
specifications.  This  comment  is 
summarized  and  responded  to  in  the 
Response  to  Comments  section.  Public 
consultation  with  the  Council  occurred 
during  the  December  2002  Council 
meeting  in  Anchorage,  AK.  After 


considering  public  comments,  as  well  as 
biological  and  economic  data  that  were 
available  at  the  Council's  December 
meeting.  NMFS  is  implementing  the 
final  2003  groundfish  specifications  as 
recommended  by  the  Council. 

Regulations  at  §679.20(c)(2)(ii) 
establish  the  interim  amounts  of  each 
proposed  initial  TAG  (IT AC)  and 
allocations  thereof,  of  each  CDQ  reserve 
established  by  §679.20(b)(l)(iii).  and  of 
the  proposed  PSQ  reserves  and  PSC 
allowances  established  by  §  679.21  that 
become  available  at  0001  hours,  A.l.t., 
January  1.  and  remain  available  until 
superseded  by  the  final  specifications. 
NMFS  published  the  interim  2003 
groundfish  harvest  specifications  in  the 
Federal  Register  on  December  26.  2002 
(67  FR  78739).  Regulations  at 
§  679.20(c)(2)(ii)  do  not  provide  for  an 
interim  specification  for  either  the  hook- 
and-line  and  pot  gear  sablefish  CDQ 
reserve  or  for  sablefish  managed  under 
the  Individual  Fishing  Quota  (IFQ) 
management  plan.  The  final  2003 
groundfish  harvest  specifications.  PSQ 
reserves  and  PSC  allowances  contained 
in  this  action  supersede  the  interim 
2003  groundfish  harvest  specifications. 

Implementation  of  Stellar  Sea  Lion 
Conservation  Measures 

In  accordance  with  a  biological 
opinion  issued  by  NMFS  on  October  19. 
2001.  NMFS  implemented  a  final  rule 
for  the  start  of  the  2003  BSAI  groundfish 
fisheries  (68  FR  204.  January  2.  2003). 
that  contains  measures  that  were 
deemed  necessary  to  avoid  the 
likelihood  that  the  pollock.  Pacific  cod. 
and  Atka  mackerel  fisheries  off  Alaska 
would  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify  its 
critical  habitat.  The  final  rule 
implements  three  types  of  management 
measures  for  the  pollock.  Pacific  cod 
and  Atka  mackerel  fisheries  of  the  BSAI: 
(1)  Measures  to  temporally  disperse 
fishing  effort,  (2)  measures  to  spatially 
disperse  fishing  effort,  and  (3)  measures 
to  provide  sufficient  protection  from 
competition  with  pollock  fisheries  for 
prey  in  waters  immediately  adjacent  to 
rookeries  and  important  haulouts. 

The  final  rule  establishes  a  Steller  Sea 
Lion  Coilservation  Area  (SCA)  to 
regulate  total  removals  of  pollock  in  an 
area  considered  to  be  critical  to  the 
recovery  of  the  endangered  western 
population  of  Steller  sea  lions.  The  final 
rule  restricts  pollock  harvests  within  the 
SCA  to  a  percentage  of  each  sector's 
seasonal  allocation  as  recommended  by 
the  Council. 

On  December  18.  2002,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  entered  an  Order 


remanding  the  October  19.  2001, 
biological  opinion  prepared  for  the 
groundfish  fisheries.  Greenpeace,  et  al. 
V.  National  Marine  Fisheries  Service, 
No.  C98~492Z  (W.D.  Wash.).  The  Court 
held  that  the  biological  opinion's 
findings  of  no  jeopardy  to  the  continued 
existence  of  endangered  Steller  sea  lions 
and  no  adverse  modification  of  their 
critical  habitat  were  arbitrary  and 
capricious.  NMFS  reached  an  agreement 
with  the  Plaintiffs  that  the  2003 
groundfish  fisheries  will  conunence 
pursuant  to  the  Steller  sea  lion 
protection  measures  examined  in  the 
biological  opinion  pending  completion 
of  the  remand.  The  Court  issued  an 
order  on  December  30.  2002,  that 
supported  the  agreement  and  extended 
the  effective  date  of  the  2001  Steller  sea 
lion  protection  measures  biological 
opinion  until  June  30.  2003. 

Acceptable  Biological  Catch  (ABC)  and 
TAG  Specifications 

The  final  ABC  levels  are  based  on  the 
best  available  scientific  information, 
including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass.  and  revised  technical 
methods  used  to  calculate  stock 
biomass.  The  FMP  specifies  the 
formulas,  or  tiers,  to  be  used  in 
computing  ABGs  and  overfishing  levels 
(OFLs).  The  formulas  applicable  to  a 
particular  stock  or  stock  complex  are 
determined  by  the  level  of  reliable 
information  available  to  fishery 
scientists.  This  information  is 
categorized  ihto  a  successive  series  of 
six  tiers.     / 

At  its  D^ember  2002  meeting,  the 
Scientific  and  Statistical  Committee 
(SSG),  Advisory  l^anel  (AP).  and  Council 
reviewed  current  biological  information 
about  the  condition  of  groundfish  stocks 
in  the  BSAI.  This  information  was 
compiled  by  the  Council's  Plan  Team 
and  is  presented  in  the  final  2002  SAFE 
report  for  the  BSAI  groundfish  fisheries, 
dated  November  2002.  The  SAFE  report 
contains  a  review  of  the  latest  scientific 
analyses  and  estimates  of  each  species' 
biomass  and  other  biological 
parameters,  as  well  as  summaries  of  the 
available  information  on  the  BSAI 
ecosystem  and  the  economic  condition 
of  groundfish  fisheries  off  Alaska.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  for  each  species  or 
species  category. 

In  December  20Q2,  the  SSG.  AP.  and 
Council  reviewed  the  Plan  Team's 
recommendations.  Except  for  Bogoslof 
pollock,  sablefish.  northern  rockfish. 
Atka  mackerel  and  the  "other  species" 
category,  the  SSC,  AP,  and  Council 
endorsed  the  Plan  Teeun's  ABC 
recommendations.  Based  on  the  best 


available  information,  the  SSC 
recommended  slightly  higher  ABGs  for 
sablefish  and  Atka  mackerel  and  slightly 
lower  ABGs  for  Bogoslof  pollock  and  the 
"other  species"  category  than  the  Plan 
Team  recommended.  For  sablefish,  the 
SSG  increased  the  ABC  from  the  Plan 
Team's  recommendation  based  on  the 
projected  5-year  average  of  catches 
under  the  Council's  F4o%  policy.  For 
Atka  mackerel,  the  SSC  recommended  a 
higher,  yet  still  conservative,  ABC 
compared  to  the  Plan  Team.  The  SSC's 
recommendation  was  based  on  an  ABC 
option  presented  by  the  stock 
assessment  author  that  should  maintain 
stock  biomass  at  or  near  640%.  For 
Bogoslof  pollock,  the  SSC  recommended 
using  a  procedure  that  reduces  the  ABC 
proportionately  to  the  ratio  of  current 
stock  biomass  to  target  stock  biomass. 
For  "other  species",  the  SSG 
recommended  for  the  5th  year,  a 
procedure  that  moves  gradually  to  a 
hi^er  ABC  over  a  10-year  period 
instead  of  a  large  increase  in  one  year. 


For  all  species,  the  AP  endorsed  the 
ABGs  recommended  by  the  SSG,  and  the 
Coimcil  adopted  them.  The  final  ABGs, 
as  adopted  by  the  Council,  are  listed  in 
Table  1.  For  northern  rockfish,  the  SSC 
concluded  that  a  reliable  Bering  Sea 
biomass  estimate  was  not  available  and 
therefore  used  a  more  conservative 
procediire  than  the  Plan  Team  for 
calculating  OFLs  and  ABGs.  This 
residted  in  establishing  separate  OFLs 
and  ABGs  for  the  Bering  Sea  and 
Aleutian  Islands  subareas.  At  the   . 
Coimcil  meeting  in  January  2003,  the 
SSC  and  Coimcil  received  additional 
reports  on  northern  rockfish  biomass 
estimates  and  concluded  that  although 
variability  in  the  estimates  is  high,  the 
estimates  are  considered  to  be 
conservative.  Thus  both  the  SSC  and 
Council  recommended  that  NMFS 
consider  following  the  historical 
approach  of  BSAI-wide  northern 
rockfish  OFL  and  ABC  amounts.  This 
was  the  approach  proposed  by  NMFS 
(68  FR  76362,  December  12,  2002)  and 


is  determined  to  be  appropriate  for  this 
stock. 

The  final  TAG  recommendations  were 
based  on  the  ABGs  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAG  within  the  required 
optimum  yield  (OY)  range  of  1.4  million 
to  2.0  million  mt.  The  Council  adopted 
the  AP's  TAG  recommendations.  None 
of  the  Council's  recommended  TACs  for 
2003  exceed  the  final  ABC  for  any 
species  category.  NMFS  finds  that  the 
recommended  ABGs  and  TACs  are 
consistent  vfith  the  biological  condition 
of  groundfish  stocks  as  described  in  the 
2002  SAFE  document  that  was 
approved  by  the  Council. 

Table  1  fists  the  2003  OFL,  ABC.  TAG, 
IT  AC  and  CDQ  reserve  amounts  of 
groundfish  in  the  BSAI.  The 
apportionment  of  TAG  amounts  among 
fisheries  and  seasons  is  discussed 
below. 


Table  1.— 2003  Overfishing  Level  (OFL),  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC), 
INITIAL  TAC  (ITAC),  and  Community  Development  Quota  (CDQ)  Reserve  Allocation  of  Groundfish  in  the 

BSAM 

[Amounts  are  in  mt] 


Species 


PoBock*  

Pacific  cod  

Sabtefishs 

Atka  mackerel 

Yeltowfin  sole 

Rock  sole 

Greenlarxj  turt>ot  .... 

Arrowtooth  ftounder 

Flathead  sole  

Other  flatfish*  

Alaska  plane 

Pacifk;  ocean  perch 


Northem  rockfish  .... 
Shortraker/rougheye 

Other  rockfish' 

Squkl 

Ottier  species"  


Area 


Bering  Sea  (BS)  

Aleutian  IslaiKls  (Al) 

Bogosk>f  District 

BSAI 

88 

Al  

Total 

Western  Al 

Central  Al 

Eastem  AI/BS 

BSAI 

BSAI 

Total 

BS 

Al  

BSAI. 

BSAI 

BSAI 

BSAI 

BSAI 

BS 

Al  Total  

Western  Al 

Central  Al 

Eastem  Al 

BSAI 0- 

BS 

Al  /. 

BSAI 

BS 

Al  

BS 

Al  

BSAI 

BSAI 


OFL 


3,530,000 

52,600 

45.300 

324.000 

4,290 

4,590 

99,700 


136.000 

132,000 

17.800 


139.000 
81,000 
21.400 

165.000 
18.000 


9.468 


1.289 


1,280 

846 

2,620 

81.100 


ABC 


2,330,000 

39,400 

4.070 

223.000 

2.900 

3.100 

63,000 

22,990 

29,360 

10,650 

114,000 

110.000 

5.880 

3,920 

1,960 

112,000 

66,000 

16,000 

137.000 

2.410 
12.690 
5,850 
3,340 
3,500 
7,101 


967 


960 

634 

1.970 

43.300 


TAC 


1,491,760 

1.000 

50 

207,500 

2,900 

3,100 

60,000 

19.990 

29.360 

10,650 

83.750 

44.000 

4.000 

2,680 

1,320 

12,000 

20,000 

3,000 

10,000 

1.410 
12,690 
5.850 
3.340 
3.500 

121 
5.879 

137 

sdo 

960 

634 

1.970 

32.309 


ITAC  2 


1.342.584 

1.000 

50 

176.375 

1,233 

659 

51,000 

16,992 

24.956 

9,053 

71.188 

37,400 

3,400 

2,278 

1,122 

10,200 

1>,000 

2.550 

8,500 

1.199 
10.787 
4,973 
2,839 
2.975 

103 
4.997 

116 
706 
816 
539 
1,675 
27,463 


CDQ 
reserve  3 


149,176 


15,563 

399 

523 

4,500 

1,499 

2.202 

799- 

6.281 

3.300 

300 

201 

99 

900 

1,500 

225 

750 

106 
952 
439 
251 
263 

9 
441 

10 
62 
72 
48 

2,423 
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jable  1  —2003  Overfishing  Level  (OFL),  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC), 
Initial  TAC  (ITAC),  and  Community  Development  Quota  (CDQ)  Reserve  Allocation  of  Groundfish  in  the 
BSAI 1— Continued 

[Amounts  are  in  mt]         '' 


Species 


Total 


Area 


OFL 


4.867,308 


ABC 


3.296.382 


TAC 


2,000.000 


ITACs 


1.771,540 


CDQ 
reserve- 


187.540 


'These  amounts  apply  to  the  entire  BSAI  management  area  unless  othenwise  specified.  With  the  exception  of  pollock,  and  for  the  purpose  of 
these  specifications,  the  Bering  Sea  subarea  includes  the  Bogoslof  District.  k  ta/- >.  ^  .  „.«  ,  ,«»oor„/. 

z  Except  for  pollock  and  the  portion  of  the  sablefish  TAC  allocated  to  hook-and-line  and  pot  gear.  15  percent  of  each  TAC  is  put  into  a  resen/e. 
The  ITAC  for  each  species  is  the  remainder  of  the  TAC  after  the  subtraction  of  these  reserves.  ,  ^    .,.„      ,      ^  •,  c 

3  Except  for  pollock  and  the  hook-and-line  or  pot  gear  allocation  of  sablefish,  one  half  of  the  amount  of  the  TACs  placed  in  reserve,  or  7.5  per- 
cent of  the  TACs,  is  designated  as  a  CDQ  reserve  for  use  by  CDQ  participants  (see  §§  679.20(b)(1  )(iii)  and  679.31). 

"The  American  Fishenes  Act  (AFA)  requires  that  10  percent  of  the  annual  Benng  Sea  pollock  TAC  be  allocated  as  a  CDQ  resen/e  and  the  en- 
tire Aleutian  Islands  and  Bogoslof  District  pollock  ITAC  be  allocated  as  an  incidental  catch  allowance.  NMFS  then  subtracts  3.5  percent  of  the  re- 
maining Bering  Sea  pollock  as  an  incidental  catch  allowance,  which  is  not  apporlioned  by  season  or  area.  The  remainder  of  the  ITAC  is  further 
allocated  by  sector  as  directed  fishing  allocations  as  follows:  inshore,  50  percent;  catcher/processor,  40  percent;  and  rnotherships  10  percent 

5  The  ITAC  for  sablefish  reflected  in  Table  1  is  for  trawl  gear  only.  Regulations  at  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an 
ITAC  for  the  hook-and-line  and  pot  gear  allocation  for  sablefish.  Twenty  percent  of  the  sablefish  TAC  allocated  to  hook-and-line  gear  or  pot  gear 
and  7  5  percent  of  the  sablefish  TAC  allocated  to  trawl  gear  is  reserved  for  use  by  CDQ  participants  (see  §679.20(b)(1)(iii)). 

6  "Other  flatfish"  includes  all  flatfish  species,  except  tor  Pacifk:  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock  sole,  yel- 
k)wfin  sole,  arrowtooth  flounder  and  Alaska  plaice.  ..  ^    ,  j         l.  l*  u 

7  "Other  rockfish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  northern,  shortraker,  and  rougheye  rocktish. 

8  "Other  species"  includes  sculpins,  sharks,  skates  and  octopus.  Forage  fish,  as  defined  at  §679.2.  are  not  included  in  the    other  species 
category. 


Reserves  and  the  Incidental  Catch 
Allowance  (ICA)  for  Pollock 

Regulations  at  §  679.20(b)(l)(i)  require 
that  15  percent  of  the  TAC  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocation  of  sablefish,  be  placed  in  a 
non-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  by 
requiring  that  the  TAC  for  this  species 
be  fidly  allocated  among  the  CDQ 
program,  the  ICA,  and  the  inshore, 
catcher/processor,  and  mothership 
directed  fishery  allocations. 

Regulations  at  §  679.20(b)(l){iii) 
require  that  one-half  of  each  TAC 
amount  placed  in  the  non-specified 
reserve  be  allocated  to  the  groundfish 
CDQ  reserve  and  that  20  percent  of  the 
hook-and-line  and  pot  gear  allocation  of 
sablefish  be  allocated  to  the  fixed  gear 
sablefish  CDQ  reserve.  Regulations  at 
§  679.20{a)(5)(i)(A)  also  require  that  10 
percent  of  the  Bering  Sea  subarea 
pollock  TAC  be  allocated  to  the  pollock 


CDQ  reserve.  The  entire  Aleutian 
Islands  subarea  and  Bogoslof  District 
pollock  TAC  is  allocated  as  an  ICA 
(§679.20(a)(5)(i)(A)(l)).  With  the 
exception  of  the  hook-and-line  and  pot 
gear  sablefish  CDQ  reserve,  the 
regulations  do  not  further  apportion  the 
CDQ  reserves  by  gear.  Regulations  at 
§679.21(e)(l)(i)  also  require  that  7.5 
percent  of  each  PSC  limit,  with  the 
exception  of  herring,  be  withheld  as  a 
PSQ  reserve  for  the  CDQ  fisheries. 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §§  679.30  and  679.31. 

Under  regulations  at 
§679.20(a)(5){i)(A)(l),  NMFS  allocates 
3.5  percent  of  the  Bering  Sea  subarea 
pollock  TAC  as  an  ICA  after  subtraction 
of  the  10-percent  CDQ  reserve.  This 
allowance  is  based  on  an  examination  of 
the  incidental  catch  of  pollock  in  non- 
pollock  target  fisheries  from  1998 
through  2002.  During  this  5-year  period, 
the  incidental  catch  of  pollock  ranged 


from  a  low  of  3  percent  in  1998,  2001 
and  2002  to  a  high  of  5  percent  in  1999, 
with  a  5-year  average  of  3  percent. 

The  regulations  do  not  designate  the 
remainder  of  the  non-specified  reserve 
by  species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
apportioned  to  a  target  species  or  to  the 
"other  species"  category  during  the 
year,  providing  that  such 
apportionments  do  not  result  in 
overfishing.  The  Administrator  of  the 
Alaska  Region  for  NMFS  (Regional 
Administrator),  has  determined  that  the 
ITACs  specified  for  the  species  listed  in 
Table  2  need  to  be  supplemented  from 
the  non-specified  reserve  because  U.S. 
fishing  vessels  have  demonstrated  the 
capacity  to  catch  the  full  TAC 
allocations.  Therefore,  in  accordance 
with  §  679.20(b)(3),  NMFS  is 
apportioning  the  amounts  shown  in 
Table  2  fi-om  the  nonspecified  reserve  to 
increase  the  ITAC  to  an  amount  that  is 
equal  to  TAC  minus  the  CDQ  reserve. 


Table  2.— Apportionment  of  Reserves  to  ITAC  Categories 

[Amounts  are  in  mt] 


Species — area  or  subarea 


Atka  mackerel — ^Western  Aleutian  district 

Atka  mackerel — Central  Aleutian  district 

Atka  mackerel— Eastem  Aleutian  district  and  Bering  Sea  sut>area 

Other  flatfish— BSAI 

Alaska  plarce — BSAI 

Pacific  ocean  perch— Westem  Aleutian  district  

Pacific  ocean  perch — Central  Aleutian  district  ,... 

Pacific  ocean  percfi — Eastem  Aleutian  district  

Pacific  cod — BSAI 

Shorlraker/rougheye  rockfish— Bering  Sea  subarea 

Shortraker/rougheye  rockfish — Aleutian  Islands  sut>area  

Northern  rockfisfi — Bering  Sea  subarea 


Reserve 
amount 

Final  ITAC 

1.499 

18.491 

2,202 

27.158 

799 

9.851 

225 

2.775 

750 

9.250 

439 

5,411 

251 

3.090 

263 

3.238 

15,563 

191.938 

10 

126 

62 

768 

9 

112 

Federal  Register /Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


Table  2.— Apportionment  of  Reserves  to  ITAC  Categories— Continued 

[Amounts  are  in  mt] 


Species — area  or  sut>area 


Northem  rockfish— Aleutian  Islands  subarea 

Other  rockfisfi — Bering  Sea  subarea 

Other  species— BSAI 

Total 


Resen/e 
amount 


441 

72 

2.423 


25.008 


9911 


Final  ITAC 


5.438 

888 

29,886 


308,420 


Allocadon  of  Pollock  TAC  Under  the 
AFA 

Section  206(a)  of  the  AFA  requires  the 
allocation  of  10  percent  of  the  BSAI 
pollock  TAC  as  a  CDQ  reserve 
{§679.20(a)(5)(i)(A)).  The  remainder  of 
the  BSAI  pollock  TAC,  after  the 
subtraction  of  an  allowance  for  the 
incidental  catch  of  pollock  by  vessels 
(3.5  percent),  including  CDQ  vessels, 
harvesting  other  groundfish  species,  is 
allocated  as  directed  fishing  allocations 
(DFA)  as  follows:  50  percent  to  catcher 
vessels  harvesting  pollock  for 
processing  by  the  inshore  component, 
40  percent  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
processing  by  catcher/process(H«  in  the 
offshore  component,  and  10  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component  (§679.20(a)(5)(i)). 
These  amoimts  are  listed  in  Table  3. 


The  AFA  also  contains  several 
specific  requirements  concerning 
pollock  and  pollock  allocations.  First,  at 
§679.20{a)(5)(i)(A)(4)(i-)  and  [ii],  NMFS 
will  allocate  91.5  percent  of  the  catcher/ 
processor  sector  allocation  to  AFA 
catcher/processors  engaged  in  directed 
fishing  for  pollock  and  8.5  percent  of 
the  catcher/processor  sector  allocation 
to  AFA  catcher  vessels  delivering  to 
catcher/processors  unless  changed  by 
the  cooperative  contracts.  Second, 
unlisted  AFA  catcher/processors 
(§679.4(k)(l)(2)(li)  J  are  limited  to 
harvesting  not  more  than  0.5  percent  of 
the  catcher/processor  sector  jdlocation 
of  pollock  (§  679.20(a)(5)(i)(A)(4)(iii)). 

Table  3  also  lists  seasonal 
apportionments  of  pollock  and  harvest 
limits  within  the  SCA.  Regulations 
implementing  Steller  sea  lion  protection 
measures  at  §  679.20(a)(5){ii)(A)(l) 
apportion  the  pollock  directed  fishing 
allowances  allocated  to  each  component 


into  two  seasonal  allowances.  The  first 
allowance,  40  percent  of  the  DFA,  is 
made  available  for  directed  fishing  from 
January' 20  to  Jime  10  ("A"  season),  and 
the  second  seasonal  allowance,  60 
percent  of  the  DFA,  is  made  available 
from  Jime  10  to  November  1  ("B" 
season)(Table  3).  The  harvest  within  the 
SCA.  as  defined  at  §  679.22(a)(7)(vii),  is 
limited  to  28  p>ercent  of  the  annual  DFA 
until  April  1.  The  remaining  12  percent 
of  the  annual  DFA  allocated  to  the  A 
season  may  be  taken  outside  of  the  SCA 
before  April  1  or  inside  the  SCA  after 
April  1.  If  28  percent  of  the  annual,^FA 
is  not  taken  inside  the  SCA  before  April 
1,  the  remainder  is  available  to  be  taken 
inside  the  SCA  after  April  1.  The  A 
season  pollock  SCA  harvest  limit  will  be 
apportioned  to  each  industry  sector  in 
proportion  to  each  sector's  allocated 
percentage  of  the  DFA  as  set  forth  in  the 
AFA. 


Table  3.— 2003  Allocations  of  the  PoaocK  TAC  and  Directed  Fishing  Allowance  (DFA)  to  the  Inshore, 

Catcher/Processor,  Mothership.  and  CDQ  Components  ^ 

[Amounts  are  in  mt] 


Area  and  sector 


Bering  Sea  subarea  f. 

CDQ 

■  ICA3 

AFA  Inshore 

AFA  Catcher/Processors* 

Catch  by  C/Ps*  

Catch  by  CVs«  

Restricted  C/P  cap* 

AFA  Motherships  

Excessive  harvesting  share' . 

Aleutian  Islands  ICA'  

Bogoslof  District  ICA' 


2003 
allocations 


1,491.760 

149.176 

46,990 

647.797 

518,237 

474.187 

44,050 

2.591 

129,559 

226,729 

1,000 

50 


A  Season^ 


A  season  DFA 

(40%  of  Annual 

DFA) 


59.670 


259.119 
207.295 
189,675 

17,620 
1,036 

51,824 


SCA  harvest  limits 


41.769 


181.383 
145.106 


36,277 


B  Season^ 


B  season  DFA 

(60%  of  Annual 

DFA) 


89,506 


388,678 
310.942 
284.512 

26.430 
1.555 

77,736 


1  After  subtractkw  for  the  CDQ  reserve  (10  percent)  and  the  ICA  (3.5  percent),  the  poHock  TAC  ts  alkx^ted  a^  wS^wA'!^5!?^???^^2f^ES 
percent  catcher/processor  component— 40  percent,  and  mothersNp  component— 10  percent.  Under  §  679.20(a)(5)(i)(A).  tfie  CDQ  resen/e  for 
poHock  is  10  pendent.  The  A  season.  January  20-June  10.  is  allocated  40  percent  of  tf>e  DFA  and  the  B  season,  June  10— November  1  is  alto- 
C()l6d  60  D6rc6rTt  of  ths  DFA 

2  No  more  than  28  percent  of  each  sector's  annual  DFA  may  be  taken  from  the  SCA  before  April  1.  The  renwining  12  percent  of  «i«  annufJ 
DFA  alk)cated  to  the  A  season  may  be  taken  outskJe  of  SCA  before  April  1  or  inside  the  SCA  after  April  1.  If  28  percent  of  the  annual  DFA  is  not 
taken  inskJe  the  SCA  before  April  1,  the  remainder  is  available  to  be  taken  inside  the  SCA  after  April  1. 

3 The  pottock  ICA  for  the  BS  subarea  is  3.5  percent  of  the  TAC  after  subtraction  of  the  CDQ  resen^e.  .    .^.      ._».    ,    ,^_ 

«Under§679.20(a)(5MiKA)(4)(i)  and  Uh,  NMFS  will  allocate  91.5  percent  of  the  catcher/processor  sector  altocation  to  AFA  catcher/proc^sors 
engaged  in  directed  f^Wrig  for  polkxjk  and  8.5  percent  of  the  catcher/processor  sector  altocation  to  AFA  catcher  vessels  delivenng  to  catcher/ 

processors  untess  charmed  by  the  cooperative  contracts.  ^  .         .  ^      ^^  .   . « ^,J^.^,^,.,.^^rJ 

sunder  § 679.20(a)(5)(i)(A)(4)(/«).  unfeted  AFA  catcher/processors  are  limited  to  harvesting  not  more  than  0.5  percent  of  the  catcher/processor 

sector  aUocation  of  pollock.. 
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6 Under  §679.20(a)(5)(i)(A)(6),  NMFS  establishes  an  excessive  harvesting  share  limit  equalto  17.5  perceT^t  of  the  sum  of  the  directed  fishing 
allowances  established  under  Daraqraphs  (a)(5)(i)  and  (a)(5)(ii)  of  this  section.  ...  _.         ^  j     .  i 

°ThrAteutian  Islands  s^^^^^  Ind  the  Bogoslof  District  are  closed  to  directed  fishing  for  pollock.  The  amounts  specified  are  for  incidental 
catch  anrraunts  only,  and  are  not  apportioned  by  season  or  sector. 


Allocation  of  the  Atka  Mackerel  TAG 

Regulations  implementing  Steller  sea 
lion  protection  measures  at 
§679.20{a){8)(ii)  apportion  the  Atka 
mackerel  IT  AC  into  two  equal  seasonal 
allowances.  After  subtraction  of  the  jig 
gear  allocation,  the  first  allowance  is 
made  available  for  directed  fishing  ftt)m 
January  1  (January  20  for  trawl  gear)  to 
April  15  ("A"  season),  and  the  second 
seasonal  allowance  is  made  available 
from  September  1  to  November  1  ("B" 
season)(Table  4).  Under 


§679.20(a)(8)(ii)(C)(l),  the  Regional 
Administrator-will  establish  a  harvest 
limit  area  (HLA)  limit  of  no  more  than 
60  percent  of  the  seasonal  TAG  for  the 
Western  and  Central  Aleutian  districts. 

Under  §679.20(a)(8)(i).  up  to  2 
percent  of  the  Eastern  Aleutian  district 
and  the  Bering  Sea  subarea  Atka 
mackerel  IT  AC  may  be  allocated  to  the 
jig  gear  fleet.  The  amount  of  this 
allocation  is  determined  annually  by  the 
Council  based  on  several  criteria, 
including  the  anticipated  harvest 
capacity  of  the  jig  gear  fleet.  The 


Council  recommended,  and  NMFS 
approved,  a  1-percent  allocation  of  the 
Atka  mackerel  IT  AC  in  the  Eastern 
Aleutian  district  and  the  Bering  Sea 
subarea  to  the  jig  gear  fleet  in  2003. 
Based  on  an  IT  AC  and  a  reserve 
apportionment  which  together  total 
9.851  mt.  the  jig  gear  allocation  is  99  mt. 

A  lottery  system  is  used  for  the  HLA 
Atka  mackerel  directed  fisheries  to 
reduce  the  amount  of  daily  catch  in  the 
HLA  by  about  half  and  to  disperse  the 
fishery  over  two  areas 
{§679.20(a)(8)(iii)). 


Table  4.— 2003  Seasonal  and  Spatial  Apportioniwients,  Gear  Shares,  and  CDQ  Reserve  of  the  BSAI  Atka 

Mackerel  TAG  ^ 

[Amounts  are  in  mt] 


TAG 

CDQ 
reserve 

ITAC 

Seasonal  apportionment  2 

Subarea  &  Component 

ASeason^ 

B  Season < 

* 

Total 

HLA  Limits 

Total 

HLAUmit* 

WAfitAm  AlAiJtian  district                   

19,990 
29.360 
10.650 

1,499 

2.202 

799 

18.491 
27.158 

9.851 
99 

9.753 

9.245 
13.579 

5,547 
8,147 

9,245 
13.579 

5.547 

f^entral  Aleutian  district         

8.147 

Jig  V 1 'o>    

Other  gear  (99%) - 

4.876 

4.876 

Total  ■ 

60,000 

4.500 

55.500 

27.701 

27.701 

'  Regulations  at  §§  679  20(a)(8)(ii)  and  679  22(a)(8)  establish  temporal  and  spatial  limitations  for  the  Atka  mackerel  fishery. 

2  The  seasonal  apportionment  of  Atka  mackerel  is  50  percent  in  the  A  season  and  50  percent  in  the  B  season. 

3  The  A  season  is  January  1  through  April  15,  however  trawl  gear  is  prohibited  until  January  20. 

*The  B  season  is  September  1  through  November  1.  ,  ,.  ^    .^    ui  a  /ce-m  ox  1    o^no  en  ^,~>»t  ,^  00/^ 

SHLA  limit  refers  to  the  amount  of  each  seasonal  allowance  that  is  available  for  fishing  inside  the  HLA  (§679.2).  In  2003,  60  percent  of  each 

seasonal  allowance  is  available  for  fishing  inside  the  HLA  in  the  Western  and  Central  Aleutian  districts. 
« Eastern  Aleutian  district  and  the  Bering  Sea  subarea.  ^^    „  o  i.  „    ita/- k^  »ii~,».-vrf  t^ 

7  Regulations  at  §679  20(a)(8)(i)  require  that  up  to  2  percent  of  the  Eastern  Aleutian  distnct  and  the  Benng  Sea  subarea  ITAC  be  allocated  to 

the  jig  gear  fleet.  The  amount  of  this  allocation  Is  1  percent.  The  jig  gear  allocation  is  not  apportKjned  by  season. 


Allocation  of  the  Pacific  Cod  TAC 

Under  §679.20(a)(7)(i)(A),  2  percent 
of  the  Pacific  cod  ITAC  is  allocated  to 
vessels  using  jig  gear,  51  percent  to 
vessels  using  hook-and-line  or  pot  gear, 
and  47  percent  to  vessels  using  trawl 
gear.  Under  regulations  at 
S679.20(a)(7)(i)(B).  the  portion  of  the 
Pacific  cod  TAC  allocated  to  trawl  gear 
is  further  allocated  50  percent  to  catcher 
vessels  and  50  percent  to  catcher/ 
processors.  Under  regulations  at 
§679.20(a)(7)(i)(C)(l).  a  portion  of  the 
Pacific  cod  allocated  to  hook-and-line  or 
pot  gear  is  set  aside  as  an  ICA  of  Pacific 
cod  in  directed  fisheries  for  groundfisn 
using  these  gear  types.  Based  on 
anticipated  incidental  catch  in  these 
fisheries,  the  Regional  Administrator 
specifies  an  ICA  of  500  mt.  The 
remainder  of  Pacific  cod  is  further 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  as  the  following  directed 


fishing  allowances:  80  percent  to  hook- 
and-line  catcher/processors.  0.3  percent 
to  hook-and-line  catcher  vessels,  18.3 
percent  to  pot  gear  vessels,  and  1.4 
percent  to  catcher  vessels  under  60  feet 
(18.3  m)  length  overall  (LOA)  using 
hook-and-line  or  pot  gear. 

Due  to  concerns  about  the  potential 
impact  of  the  Pacific  cod  fishery  on 
Steller  sea  lions  and  their  critical 
habitht,  the  Pacific  cod  fisheries  are 
temporally  dispersed  by  the 
apportionment  of  the  ITAC  into  two 
seasonal  allowances  (§§  679.23(e)(5)  and 
679.20(a)(7)(iii)(A)).  For  most  non-tirawl 
gear  the  first  allowance  of  60  percent  of 
the  ITAC  is  made  available  for  directed 
fishing  from  January  1  to  June  10,  and 
the  second  seasonal  allowance  of  40 
percent  of  the  ITAC  is  made  available 
frtim  June  10  to  December  31.  No 
seasonal  harvest  constraints  are 
imposed  for  the  Pacific  cod  fishery  by 


catcher  vessels  less  than  60  feet  (18.3  m) 
LOA  using  hook-and-line  or  pot  gear. 
For  trawl  gear,  the  first  season  is  January 
20  to  April  1  and  is  allocated  60  percent 
of  the  ITAC.  The  second  season,  April 
1  to  June  10.  and  the  third  season.  Jime 
10  to  November  1,  are  each  allocated  20 
percent  of  the  ITAC.  The  trawl  catcher 
vessel  allocation  is  further  allocated  as 
70  percent  in  the  first  season,  10  percent 
in  the  second  season  and  20  percent  in 
the  third  season.  The  trawl  catcher/ 
processor  allocation  is  allocated  50 
percent  in  the  first  season,  30  percent  in 
the  second  season,  and  20  percent  in  the 
third  season.  Table  5  lists  tiie  2003 
allocations  and  seasonal 
apportioiunents  of  the  Pacific  cod  ITAC. 
In  accordance  with  §§679.20(a)(7)(ii)(D) 
and  679.20(a)(7)(iii)(B),  any  unused 
portion  of  a  seasonal  Pacific  cod 
allowance  will  become  available  at  the 
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beginning  of  the  next  seasonal 
allowance. 


Table  5.— 2003  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC 

[Amounts  are  in  mt] 


Percent 

Share  of  gear 

sector  total 

(mt) 

Subtotal 

percentages 

for  gear 

sectors 

Share  of 

gear  sector 

total 

(mt) 

Seasonal  appoftwnment^ 

Gear  sector 

Date 

AnrKXjnt  <mt) 

Total  hook-and-line  and  pot  gear  allocation  of  Pacific 
cod  TAC. 

51 

97,888 

500 

<. 

.:s^ 

Catcher/Processor  and  Catcher  Vessel  sub-total 

97.388 

• 

80 

77.911 

Jan  1-Jun  10 

Jun  10-Dec  31  ... 

Jan  1-Jun  10 

Jun  10-Oec  31  ... 

Jan  1-Jun  10 

Sept  1-Dec  31  '.... 

46,747 

P*  atr4io  r /P  rrv^AQ^SiiTQ 

31,164 

0.3 

292 

175 

117 

Pr»t  f^Aflr  \/PQ5%Al<i                       .*                                    

18.3 

17,822 

10.693 

7,129 

Catcher  Vessels  <  60  feet  LOA  using  hook-and- 
line  or  pot  gear. 

• 

1.4 

1.363 

47 

90,211 



• 

TrfluH  rtfltrhpr  X/A^fiet                                    

50 

45.105 

Jan  20-Apr  1  

Apr  1-Jun  10  

Jun  10-Nov  1  

Jan  20-Apr  1  

Apr  1-Jun  10 

Jun  10-Nov  1  

Jan  1-Jun  10 

Jun  10-Dec  31  ... 

31,574 

4,510 

, 

9,021 

SO 

45,105 

22,553 

3^839 

13,531 

9,021 

lin                                                                    .-. 

2 

2,303 

^v 

1,536 

Total    

100 

191,938 

1  For  non-trawl  gear  the  first  season  is  altocated  60  percent  of  the  TAC  and  the  second  season  is  alk)cated  40  percent  of  tt>e  TAG.  No  sea- 
sonal harvest  conshaints  are  imposed  for  the  Pacific  cod  fishery  by  catcher  vessels  less  than  60  feet  (18.3  m)  LOA  "sing  IhcxA-and-line  or  p^ 
oear  For  trawl  gear,  the  first  season  is  alk)cated  60  percent  of  the  TAC  and  the  second  and  third  seasons  are  each  allocated  20  percent  of  the 
TAC  The  trawl  catcher  vessels'  alk)cation  is  further  allocated  as  70  percent  in  the  first  season,  tO  percent  in  the  second  season  and  20  perceni 
in  the  third  season  The  trawl  catcher/processors'  alk)catk)n  is  alkjcated  50  percent  in  the  first  season,  30  percent  in  the  second  season  and  20 
percent  in  the  third  season.  Any  unused  portion  of  a  seasonal  Pacific  cod  attowance  will  be  reapportioned  to  the  next  seasonal  atowance. 


Allocation  of  the  Shortraker  and 
Rougheye  Rockfish  TAC 

Under  §  679.20(a)(9),  the  ITAC  of 
shortraker  rockfish  and  rougheye 
rockfish  specified  for  the  Aleutian 
Islands  subarea  is  allocated  30  percent 
to  vessels  using  non-trawl  gear  and  70 
percent  to  vessels  using  trawl  gear. 
Based  on  the  2003  ITAC  and  the  reserve 
apportiormient  which  together  total  768 
mt.  the  trawl  allocation  is  538  mt  and 
the  non-trawl  allocation  is  230  mt. 


Sablefish  Gear  Allocation 

Regulations  at  §  679.20(a)(4)(iii)  and 
(iv)  require  that  sablefish  TACs  for 
subareas  of  the  BSAI  be  allocated 
between  trawl  and  hook-and-line  or  pot 
gear.  Gear  allocations  of  TACs  for  the 
Bering  Sea  subarea  are  50  percent  for 
trawl  gear  and  50  percent  for  hook-and- 
line/pot  gear  and  for  the  Aleutian 
Islands  subarea  are  25  percent  for  trawl 
gear  and  75  percent  for  hook-and-line/ 
pot  gear.  Regulations  at 


§679.20(b)(l)(iii)(B)  require  that  20 
percent  of  the  hook-and-line  and  pot 
gear  allocation  of  sablefish  be 
apportioned  to  the  CDQ  reserve. 
Additionally,  regulations  at 
§679.20(b)(l)(iii)(A)  require  that  7.5 
percent  of  the  trawl  gear  allocation  of ' 
sablefish  (one  half  of  the  reserve)  be 
apportioned  to  the  CDQ  reserve.  Gear 
allocations  of  the  sablefish  TAC  and 
CDQ  reserve  amounts  are  specified  in 
Table  6. 


Table  6.— 2003  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 

[Amounts  are  in  mt] 


Subarea  and  gear 


Bering  Sea  sutMirea: 

Traw|2 

Hook-and-line/pot  gear^ 

Total 

Aleutian  Islands  subarea: 

Traw|2 

Hook-and-line/pot  gear  3 


Percent  of 
TAC 


SO 
50 


100 


25 
75 


Share  of 
TAC 
(mt) 


1.450 
1,450 


2.900 


775 
2.325 


ITAC 
(mt)' 


1,233 
N/A 


1,233 


659 

N/A 


CDQ 

reserve 


109 
290 


399 


58 
465 
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TABLE  6.— 2003  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TAGS— Continued 

[Amounts  are  in  mt] 


Subarea  and  gear 


Total 


Percent  of 
TAC 


100 


Share  of 
TAC 
(mt) 


3,100 


ITAC 
(mt)^ 


659 


CDQ 

reserve 


523 


1  Except  for  the  sablefish  hook-and-line  and  pot  gear  allocation,  15  percent  of  TAC  is  apportioned  to  the  reserve.  The  ITAC  is  the  remainder  of 

^The  (wrtlon  of  Ihe  Mblef^sh  TAC^allocated  io  vessels  using  trawl  gear,  one  half  of  the  resen/e  (7.5  percent  of  the  specified  TAC)  is  reserved 

*°3For?h?pSrti^n^^  the  sablefish  TAC  allocated  to  vessels  using  hook-and-line  or  pot  gear,  20  percent  oj^^*  allotted  TAC  is  reserved  for  us^ 
by  CDQ  participants.  ReguJations  in  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  ah  ITAC  for  sablefish  allocated  to  hook-and-line  or  pot 
gear. 


Allocation  of  PSC  Limits  for  Halibut, 
Salmon,  Crab,  and  Herring 

PSC  limits  for  halibut  are  set  forth  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3,675  mt  of 
halibut  mortality  and  for  non-trawl 
fisheries,  the  limit  is  900  mt  of  halibut 
mortality.  For  chinook  Scdmon, 
regulations  at  §679.21(e)(l)(vii)  specify 
a  scheduled  reduction  of  the  chinook 
salmon  PSC  limit  until  the  final  limit  is 
reached  in  2004.  For  2003,  the  chinook 
salmon  PSC  limit  for  the  pollock  fishery 
is  33,000  fish.  PSC  limits  for  crab  and 
herring  are  specified  annually  based  on 
abundance  and  spawning  biomass. 

The  red  king  crab  mature  female 
abundance  is  estimated  to  be  18.6 
million  king  crab  and  the  effective 
spawning  biomass  is  estimated  to  be 
37.7  million  pounds  (17,100  mt)  fi-om 
the  2002  survey  data.  Based  on  the 
criteria. set  out  at  §679.21(e)(l)(ii),  the 
2003  PSC  limit  of  red  king  crab  in  Zone 
1  for  trawl  gear  is  97,000  animals  as  a 
result  of  the  mature  female  abundance 
above  8.4  million  king  crab  and  the 
effective  spawning  biomass  estimate 
greater  than  14.5  (6,577  mt)  but  less 
than  55  million  pounds  (24,948  mt). 

Regulations  at  §  679.21{e)(3)(ii)(B) 
establish  criteria  under  which  NMFS 
must  specify  an  annual  red  king  crab 
bycatch  limit  for  the  Red  King  Crab 
Savings  Subarea  (RKCSS).  The 
regulations  limit  the  RKCSS  to  up  to  35 
percent  of  the  trawl  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  and 
must  be  based  on  the  need  to  optimize 
the  groundfish  harvest  relative  to  red 
king  crab  bycatch.  The  Coimcil 
recommended,  and  NMFS  approves,  a 
red  king  crab  bycatch  limit  equal  to  35 
percent  of  the  trawl  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  within 
the  RKCSS. 

Based  on  2002  survey  data,  the  C. 
bairdi  crab  abundance  is  estimated  to  be 
464.9  million  animals.  Given  the  criteria 
set  out  at  §679.21(e)(l)(iii),  the  2003  C. 
bairdi  crab  PSC  limit  for  trawl  gear  is 


980,000  animals  in  Zone  1  and 
2.970.000  animals  in  Zone  2  as  a  result 
of  the  C.  bairdi  crab  abundance  estimate 
of  over  400  million  animals. 

Under  §679.21(e)(l){iv).  the  PSC  limit 
for  C.  opilio  crab  is  based  on  total 
abundance  as  indicated  by  the  NMFS 
annual  bottom  trawl  survey.  The  C. 
opilio  crab  PSC  limit  is  set  at  0.1133 
percent  of  the  Bering  Sea  abundance 
index.  Based  on  the  2002  survey 
estimate  of  1.49  billion  animals,  the 
calculated  limit  is  1.169.000  animals. 
Because  this  limit  is  less  than  4.5 
million,  under  §679.21(e){l)(iv)(B),  the 
2003  C.  opilio  crab  PSC  limit  is 
4.350,000  animals. 

Under  §  679.21(e)(l){vi).  the  PSC  limit 
of  Pacific  herring  caught  while 
conducting  any  trawl  operation  for 
groundfish  in  the  BSAI  is  1  percent  of 
the  annual  eastern  Bering  Sea  herring 
biomass.  NMFS'  best  estimate  of  2003 
herring  biomass  is  152,574  mt.  This 
amount  was  derived  using  2001  survey 
data  and  an  age-structured  biomass 
projection  model  developed  by  the 
Alaska  Department  of  Fish  and  Game. 
Therefore,  the  herring  PSC  limit  for 
2003  is  1,526  mt. 

Under  §679.21(e)(l)(i),  7.5  percent  of 
each  PSC  limit  specified  for  halibut  and 
crab  is  allocated  as  a  PSQ  reserve  for  use 
by  the  groundfish  CDQ  program. 
Regulations  at  §  679.21(e)(3)  require  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  bycatch  allowances  for  seven 
specified  fishery  categories.  Regulations 
at  §  679.21(e)(4)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 
PSC  limit  into  PSC  bycatch  allowances 
among  five  fishery  categories.  The 
fishery  bycatch  allowances  for  the  trawl 
and- non-trawl  fisheries  are  listed  in 
Table  7. 

Regulations  at  §679.21(e){4)(ii) 
authorize  exemption  of  specified  non- 
trawl  fisheries  from  the  halibut  PSC 
limit.  As  in  past  years,  NMFS,  after 
consultation  with  the  Council,  is 
exempting  pot  gear,  jig  gear,  and  the 
sablefish  IFQ  hook-and-line  gear  fishery 
categories  from  halibut  bycatch 


restrictions  because  these  fisheries  use 
selective  gear  types  that  take  few  halibut 
compared  to  oliier  gear  types  such  as 
nonpelagic  trawl.  In  2002,  total 
groundfish  catch  for  the  pot  gear  fishery 
in  the  BSAI  was  approximately  15,518 
mt  with  an  associated  halibut  bycatch 
mortality  of  about  8  mt.  The  2002 
groundfish  jig  gear  fishery  harvested 
about  172  mt  of  groundfish.  Most 
vessels  in  the  jig  gear  fleet  are  less  than 
60  ft  (18.3  m)  LOA  and  are  exempt  from 
observer  coverage  requirements.  As  a 
result,  observer  data  are  not  available  on 
halibut  bycatch  in  the  jig  gear  fishery. 
However,  a  negligible  amount  of  halibut 
bycatch  mortality  is  assumed  because  of 
the  selective  nature  of  this  gear  type  and 
the  likelihood  that  halibut  caught  with 
jig  gear  have  a  high  survival  rate  when 
released. 

As  in  past  years,  the  Council 
recommended  the  sablefish  IFQ  fishery 
be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  50 
CFR  part  679).  The  sablefish  IFQ 
program  requires  legal-sized  halibut  to 
be  retained  by  vessels  using  hook-and- 
line  gear  if  a  halibut  IFQ  permit  holder 
is  aboard  and  is  holding  unused  halibut 
IFQ.  NMFS  is  approving  the  Council's 
recommendation.  This  action  results  in 
less  halibut  discard  in  the  sablefish 
fishery.  In  1995.  about  36  mt  of  halibut 
discard  mortality  was  estimated  for  the 
sablefish  IFQ  fishery.  Estimates  for  1996 
through  2002  have  not  been  calculated, 
however  NMFS  has  no  information 
indicating  that  it  would  be  significantly 
different. 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS,  after  consultation  with  the 
Council,  to  establish  seasonal 
apportionments  of  PSC  amounts  in 
order  to  maximize  the  ability  of  the  fleet 
to  harvest  the  available  groundfish  TAC 
and  to  minimize  bycatch.  The  factors  to 
be  considered  are:  (1)  Seasonal 
distribution  of  prohibited  species,  (2) 
seasonal  distribution  of  target 
groimdfish  species,  (3)  PSC  bycatch 
needs  on  a  seasonal  basis  relevant  to 
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prohibited  species  biomass,  (4)  expected 
variations  in  bycatch  rates  throughout 
the  year,  (5)  expected  start  of  fishing 
effort,  and  (6)  economic  effects  of 
seasonal  PSC  apportionments  on 


industry  sectors.  In  December  2002.  the 
Council's  AP  recommended  seasonal 
PSC  apportionments  in  order  to 
maximize  harvest  among  gear  types, 
fisheries,  and  seasons  while  minimizing 


bycatch  of  PSC  based  upon  the  above 
criteria. 

The  Coimcil  adopted  and  NMFS 
approves  the  PSC  apportionments 
specified  in  Table  7. 


TABLE  7.— Prohibited  Species  Catch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries  ' 


Trawl  FlBh6ri8S 


Yeltowfin  sole 

January  20— April  1  

April  1— May  21  

May  21— Jurw  29 

June  29 — December  31  

Rock  sole/flat,  sole/other  flatfish  ^ 

January 20— Aprill 

April  1— June  29  

June  29 — December  31  

RKCSS3 

Tui1x>t/sat)ie(ish/arrowtooth4 

Rockfish  fJune  29— Dec.  31) 

Pacific  cod 

Pollock/Atka/others  

Midwater  trawl  pollock 


Total  Trawl  PSC 


Non-Trawl  Hsiwries 


Pacifk:  cod— Total  

January  1 — June  10 

June  10— August  15  

August  15 — Decemt>er  31 
Otfter  non-trawl — Total 

May  1— December  31  

Groundfish  pot  &  jig  

Sablefish  hook-&-line  


Prohibited  Species  and  Zone 


Halibut 

nxxtaKty 

(mt)  BSAI  8 


886 
262 
195 
48 
380 
779 
448 
164 
167 


1.434 
232 


3,400 


775 

320 

0 

455 

58 

58 

Exempt 

Exempt 


Total  Non-Trawl 


PSQ  RESERVE  7  

GRAND  total 


833 


342 


4,575 


Herring 
(mt)BSAI 


139 


20 


9 

7 

20 

146 

1.184 


1.526 


Red  King 

Crab 

(animals) 

Zortel 


16.664 


58.782 


20,924 


13.079 
200 


89,725 


1,526 


7,275 


C.  opilio 
(animals) 
COBLZ2 


2,776.981 


969.130 


40,238 

40,237 

124.736 

72,428 


4,023,750 


C.  bairdi  (animals) 


Zonel 


340.844 


366,320 


183.112 
17,224 


906,500 


326.250 


97,000      4,350.000 


73,500 


Zone  2 


1.788,450 


586.154 


10.988 

324.176 

27.473 


2.747250 


980.000 


222,750 


2.970,000 


^  Refer  to  §679.2  for  definittons  of  areas. 

2  C  oo*k)  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  50  CFR  part  679,  Figure  13  „„„„.,._    ,.^^.~^  .    .^    ._^i  .n^ 

sThei^nolat  its  December  2002  meeting  recommended  that  red  king  crab  bycatch  for  trawl  tishenes  with.n  the  RKCSS  be  '•'"rted  to  35  percent  of  the  total  a»o- 

cationto  the  rock  sole,  flathead  sole,  and  ott4r  flatfish  fishe^  category  (§  679.21  (e)(3)(ii)(B)).  'Other  flatfish"  for  PSC  momtonng  mdudes  all  flatfeh  speoes.  except 

for  Pacific  halibut  (a  prohibited  species),  greenland  turbot,  rock  sole,  yeik>wfin  sole  and  arrowtooth  flounder. 
*  Greenland  turtx)t,  arrowtoolh  flounder,  and  sablefish  fishery  category. 

*Pollock  other  than  pelagic  trawl  polkx*.Atka  mackerel,  and  "other  species  "fishery  category.  ^^  ^  ,    u.    ._■._.  „  ,.^v  .»»,..<w^,.w.»i 

ewith  the  exceptk)n^tf(e  noo-tiS*l  Pacifk:  cod  directed  fishery,  any  unused  halibut  PSC  apportionment  may  be  a*ted  to  ttiejoltowing  ^^^^^^'^^'T^ 

Any  unused  halibut  PSC  appoitkjned  to  the  non-trawl  Pacifk:  cod  directed  fishery  during  the  January  1  through  June  10  time  penod  will  not  be  available  unW  August 

^^^  With  the  exception  o«  herring,  7.5  percent  of  each  PSC  limrt  is  altocated  to  the  CDO  program  as  PSQ  reserve.  The  PSQ  reserve  is  not  allocated  by  fishery,  gear 
or  season. 


Halibut  Discard  Mortality  Rates 

To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Regional  Administrator  will  use 
observed  halibut  bycatch  rates,  assumed 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportionment  is 
reached.  The  assiuned  mortality  rates 
are  based  on  the  best  information 
available,  including  information 
contained  in  the  annual  SAFE  report. 

The  Council  recommended,  and 
NMFS  concurs,  that  the  assumed 
halibut  discard  mortality  rates  (DMRs) 
developed  by  the  International  Pacific 


Halibut  Commission  (IPHC)  for  the  2002 
BSAI  groundfish  fisheries  be  adopted 
for  piuposes  of  monitoring  halibut 
bycatch  allowances  established  for  2003 
(Table  8).  In  2001.  the  IPHC 
recommended,  and  the  Council  and 
NMFS  conciured.  to  use  the  10-year 
average  DMRs  for  the  2001  through  2003 
BSAI  non-CDQ  groimdfish  fisheries. 
Plots  of  annual  DMRs  against  the  10- 
year  average  indicated  little  change 
since  1990  for  some  fisheries, 
particularly  the  major  trawl  fisheries. 
DMRs  were  more  variable  for  the 
smaller  fisheries  which  typically  take 
minor  amounts  of  hsdibut  bycatch.  The 
IPHC  also  will  continue  to  conduct 


annual  analyses  of  observer  data  and 
reconunend  changes  to  the  Preseason 
Assimied  DMR  where  a  fishery  DMR 
shows  large  variation  from  the  average. 
Residts  from  analysis  of  halibut  release 
condition  data  for  2002  showed 
continued  stability  in  halibut  DMRs  for 
many  fisheries.  The  IPHC  aimually 
examines  the  CDQ  fisheries  and 
provides  recommendations  for  any 
appropriate  DMR  revisions  for  those 
fisheries.  The  IPHC  has  been  calcidating 
the  CDQ  fisheries  DMRs  since  1998  and 
a  ID-year  average  is  not  available.  The 
Council  recommended,  and  NMFS 
concurs,  with  the  DMRs  recommended 
by  the  IPHC  for  2003  CDQ  fisheries.  The 
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justification  for  these  DMRs  is  discussed    in  Appendix  A  of  the  final  SAFE  report 

dated  November  2002. 

Table  8.— 2003  Assumed  Pacific  Halibut  Mortality  Rates  For  the  BSAI  Fisheries 


Fishery 


Hook-and-line  gear  fisheries: 

Greenland  turbot  

Other  species  

Pacific  cod 

Rockfish 

Sablefish 

Trawl  gear  fisheries: 

Atka  mackerel 

Flathead  sole 

Greenland  turtxjt  

Midwater  pollock 

Nonpeiagic  pollock  

Other  flatfish  

Other  species  

Pacific  cod  

Rockfish 

Rock  sole  

Sablefish 

Yellowfin  sole  

Pot  gear  fisheries: 

Other  species 

Pacific  cod 

CDQ  trawl  fisheries: 

Atka  mackerel 

Flathead  sole 

Midwater  pollock 

Nonpeiagic  pollock  

Rockfish 

Yellowfin  sole  

CDQ  hook-and-line  fisheries: 

Greenland  turt)ot  

Pacific  cod 

CDQ  pot  fisheries: 

Pacific  cod  

Sablefish 


Preseason  assumed 
mortality 
(percent) 


18 
12 
12 
25 
22 

75 
67 
70 
84 
76 
71 
67 
67 
69 
76 
50 
81 

8 
8 

80 
90 
89 
90 
90 
83 

4 
11 

2 
46 


Directed  Fishing  Closures 

In  accordance  with  §  679.20(d)(l)(i).  if 
the  Regional  Administrator  determines 
that  any  allocation  or  apportionment  of 
a  target  species  or  "other  species" 
category  has  been  or  will  be  reached,  the 
Regional  Administrator  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  If  the  Regional 
Administrator  establishes  a  directed 


fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  (§697.20(d){l)(iii)).  Similarly, 
under  §  679.21(e),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
red  king  crab,  C.  bairdi  crab  or  C.  opilio 
crab  for  a  specified  area  has  been 

Table  9.— Directed  Fishing  Closures  ^ 


reached,  the  Regional  Administrator 
will  prohibit  directed  fishing  for  each 
species  in  that  category  in  the  specified 


area. 

The  Regional  Administrator  has 
determined  that  the  following  remaining 
allocation  amounts  will  be  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2003  fishing  year:  .  ^ 


Area/species 


Gear  types 


Incidental 
catch  amount 


Bogoslof  District: 

Pollock .4. 

Aleutian  Islands  subarea: 

Pollock : 

Northem  rockfish 

Shorlraker/Rougheye  rockfish,  trawl - 

.  Shorlraker/Rougheye  rockfish,  non-trawl 

Other  rockfish 

Bering  Sea  subarea: 

Northern  rockfish 

"Other  rockfish" 


All 

AH 
All 
All 
All 
All 

AM 
AM 


SO 

1,000 

5,438 

538 

230 

539 

112 
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Table  9.— Directed  Fishing  Closures  1— Continued 


Area/species 


Pacific  ocean  perch 

Shortraker/rougheye  rockfish 
Bering  Sea  Aleutian  Islands: 

Other  species 


Gear  types 


AH 
AH 

AH 


IrKklental 
catch  amount 


1,199 
126 

29.886 


^  The  Regional  Administrator  has  detennined  that  the  incidental  catch  amounts  will  be  necessary  to  support  other  anticipated  groundfish  fish- 
eries for  the  2003  fishing  year  (§  679.20(d)(1  )(ii)(B)). 


Consequently,  in  accordance  with 
§679.20(d)(l)(i),  the  Regional 
Administrator  establishes  the  directed 
fishing  allowances  for  the  above  species 
or  species  groups  as  zero. 

Therefore,  in  accordance  with 
§  679.20(d)(l)(iii),  NMFS  is  prohibiting 
directed  fishing  for  these  species  in  the 
specified  areas  and  these  closures  are 
effective  immediately  through  2400  hrs, 
A.l.t..  December  31,  2003. 

In  addition,  the  BSAI  Zone  1  annual 
red  king  crab  allowance  specified  for  the 
trawl  rockfish  fishery 
(§  679.21(e)(3){iv)(D))  is  0  mt  and  the 
BSAI  first  seasonal  halibut  bycatch 
allowance  specified  for  the  trawl 
rockfish  fishery  is  0  mt.  The  BSAI 
aimual  halibut  bycatch  allowance 
specified  for  the  trawl  Greenland  turbot/ 
arrowtooth  flounder/sablefish  fishery 
categories  is  0  mt  (§679.21(e)(3)(iv)(C)). 
Therefore,  in  accordance  with 
§679.21(e)(7)(ii)  and  (v),  NMFS  is 
prohibiting  directed  fishing  for  rockfish 
by  vessels  using  trawl  gear  in  Zone  1  of 
the  BSAI  and  directed  fishing  for 
Greenland  turbot/arrowtooth  flounder/ 
sablefish  by  vessels  using  trawl  gear  in 
the  BSAI  effective  immediately  through 
2400  hrs,  A.l.t.,  December  31,  2003. 
NMFS  is  also  prohibiting  directed 
fishing  for  rockfish  outside  Zone  1  in 
the  BSAI  through  1200  hrs,  A.l.t.,  June 
29,2003. 

Under  authority  of  the  interim  2003 
harvest  specifications  (67  FR  78739, 
December  26,  2002),  NMFS  prohibited 
directed  fishing  for  Atka  mackerel  in  the 


Fastem  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI  effective  1200 
hrs,  A.l.t.,  January  22,  2003,  through 
1200  hrs,  A.l.t.,  September  1,  2003  (68 
FR  2920,  January  22,  2003).  NMFS 
opened  the  first  directed  fisheries  in  the 
fttA  in  area  542  and  area  543  effective 
1200  hrs,  A.l.t.,  January  24,  2003.  The 
first  HLA  fishery  in  area  542  remained 
open  through  1200  hrs,  A.l.t.,  January 
29,  2003.  The  first  HLA  fishery  in  area 
543  remained  open  throvigh  1200  hrs, 
A.l.t.,  January  28,  2003.  The  second 
directed  fisheries  in  the  HLA  in  area  542 
and  area  543  opened  effective  l^JOO  hrs, 
A.l.t.,  January  31,  2003.  The  second 
HLA  fishery  in  area  542  remained  open 
through.  1200  hrs,  A.l.t.,  February  5, 
2003.  The  second  HLA  fishery  in  area 
543  remained  open  through  1200  hrs, 
A.l.t..  February  4,  2003.  NMFS 
prohibited  directed  fishing  for  CDQ 
reserve  amounts  of  shortraJcer/rougheye 
rockfish  and  northem  rockfish  in  the 
Bering  Sea  subarea  effective  1200  hrs, 
A.l.t.,  January  22,  2003,  through  2400 
hrs,  A.l.t.,  December  31,  2003  (68  FR 
3823,  January  23,  2003).  Fishing  with 
non-pelagic  trawl  gear  in  the  red  king 
crab  savings  subarea  of  the  BSAI  closed 
February  12,  2003,  through  2400  hrs, 
A.l.t.,  December  31,  2003  (68  FR  8153, 
February  20,  2003).  NMFS  prohibited 
directed  fishing  for  rock  sole,  flathead 
sole,  and  "other  flatfish"  by  vessels 
using  trawl  gear  in  the  BSAI  effective 
1200  hrs,  A.l.t.,  February  18,  2003, 
through  2400  hrs,  A.l.t.,  April  1,  2003 
(68  FR  8726,  February  25,  2003). 


These  closmes  remain  effective  imder 
authority  of  the  final  2003  harvest 
specifications. 

These  closiu-es  supersede  the  closures 
aimounced  in  the  2003  interim 
specifications  (67  FR  78739,  December 
26,  2002).  While  these  closxu^s  are  in 
effect,  the  maximiun  retainable  amounts 
at  §  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  These  closures  to 
directed  fishing  are  in  addition  to 
closures  and  prohibitions  found  in 
regulations  at  §  679.  In  the  BSAI,  "other 
rockfish"  includes  Sebastes  and 
Sebastolobus  species  except  for  Pacific 
ocean  perch,  shortraker,  rougheye,  and 
northem  rockfish. 

Bering  Sea  Subarea  Inshore  Pollock 
Allocations 

Regulations  at  §  679.4(1),  set  forth 
procedures  for  AFA  inshore  catcher 
vessel  pollock  cooperatives  to  apply  for 
and  receive  cooperative  fishing  permits 
and  inshore  pollock  allocations.  NMFS 
received  apphcations  from  seven 
inshore  catcher  vessel  cooperatives. 
Table  10  Usts  the  pollock  allocations  to 
the  seven  inshore  catcher  vessel  pollock 
cooperatives  based  on  2003  cooperative 
allocations  that  have  been  approved  and 
permitted  by.  NMFS  for  the  2003  fishing  , 
year.  Allocations  for  cooperatives  and 
vessels  not  participating  in  cooperatives 
are  not  made  for  the  AI  subarea  because 
the  AI  subarea  has  been  closed  to 
directed  fishing  for  pollock. 


Table  10.— 2003  Bering  Sea  Subarea  Inshore  Cooperative  Allocations 


Cooperative  name  and  member  vessels 


Akutan  Catcher  Vessel  Association  

ALDEBARAN.  arctic  explorer.  ARCTURUS.  blue  fox,  cape  KIWANDA,  COLUMBIA. 
DOMINATOR,  EXODUS,  FLYING  CLOUD,  GOLDEN  DAWN,  GOLDEN  PISCES,  HAZEL  LOR- 
RAINE, INTREPID  EXPLORER.  LESLIE  LEE,  LISA  MELINDA,  MAJESTY.  MARCY  J.  MAR- 
GARET LYN,  NORDIC  EXPLORER,  NORTHERN  PATRIOT.  NORTHWEST  EXPLORER.  PA- 
CIFIC RAM.  PACIFIC  VIKING.  PEGASUS.  PEGGY  JO.  PERSEVERANCE,  PREDATOR.  RAVEN, 
ROYAL  AMERICAN,  SEEKER,  SOVEREIGNTY,  TRAVELER.  VIKING  EXPLORER 

Arctic  Enterprise  Assodation 

BRISTOL  EXPLORER,  OCEAN  EXPLORER.  PAOFIC  EXPLORER 


Sum  of 
member 
v^sel's  offi- 
cial catch 
histories^ 
(mt) 


245,527 


36,807 


Percentage 
of  inshore 

sector 
alkxation 
(percent) 


28.065 


4.210 


Annual  co- 
op alkx^a- 
tk)n  (mt) 


181.932 


27,273 
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Table  10.— 2003  Bering  Sea  Subarea  Inshore  Cooperative  Allocations— Continued 


Cooperative  name  and  member  vessels 


Northern  Victor  Fleet  Cooperative 

ANITA  J  COLLIER  BROTHERS,  COMMODORE,  EXCALIBUR  II,  GOLDRUSH.  HALF  MOON  BAY. 

MISS  BERDIE,  NORDIC  FURY.  PACIFIC  FURY,  POSEIDON,  ROYAL  ATLANTIC,  SUNSET  BAY. 

STORM  PETREL 

Peter  Pan  Fleet  Cooperative 

AMBER  DAWN,  AMERICAN  BEAUTY,  ELIZABETH  F,  MORNING  STAR.  OCEAN  LEADER,  OCE- 
ANIC, PROVIDIAN,  TOPAZ,  WALTER  N 

Unalaska  Cooperative 

ALASKA  ROSE,  BERING  ROSE,  DESTINATION,  GREAT  PACIFIC,  MESSIAH,  MORNING  STAR. 

MS  AMY,  PROGRESS,  SEA  WOLF,  VANGUARD,  WESTERN  DAWN 

UniSea  Fleet  Cooperative  

ALSEA,  AMERICAN  EAGLE,  ARGOSY,  AURIGA.  AURORA.  DEFENDER.  GUN-MAR.  NORDIC 

STAR,  PACIFIC  MONARCH,  SEADAWN.  STARFISH,  STARLITE 

Westward  Fleet  Cooperative  

A  J     ALASKAN   COMMAND,   ALYESKA,   ARCTIC   WIND,   CAITLIN   ANN,   CHELSEA   K,    DONA 

MARTITA,  FIERCE  ALLEGIANCE,  HICKORY  WIND,  OCEAN  HOPE  3,  PACIFIC  CHALLENGER. 

PACIFIC  KNIGHT,  PACIFIC  PRINCE,  STARWARD,  VIKING,  WESTWARD  I 
Open  access  AFA  vessels  * 


Total  inshore  allocation 


Sum  of 
member 
vessel's  offi- 
cial catch 
histories  ^ 
(mt) 


73.656 

18.693 

106,737 
201,566 
189.942 

1,309 


874,238 


Percentage 
of  inshore 

sector 
allocation 
(percent) 


8.425 

2.138 
12.209 
23.056 
21.727 

0.150 


100 


Annual  co- 
op alloca- 
tion (mt) 


54,578 


13.851 


79,091 


149,357 


140.744 


970 


647.797 


1  According  to  regulations  that  will  be  effective  with  the  final  rule  to  implement  major  provisions  of  the  AFA  at  679.62(e)(1)  the  individual  catch 
history  for  each  vessel  is  equal  to  the  vessel's  best  2  of  3  years  inshore  pollock  landings  from  1995  through  1997  and  includes  landings  to  catch- 
er/processors for  vessels  that  made  500  or  more  mt  of  landings  to  catcher/processors  from  1995  through  1997. 


According  to  regulations  at 
§679.2G(a)(5)(i)(A)(3).  NMFS  must 
subdivide  the  inshore  allocation  into 
allocations  for  cooperatives  and  vessels 
not  fishing  in  a  cooperative  (i.e.,  the 
open  access  sector).  In  addition,  under 
§679.22(a)(7)(vii).  NMFS  must  establish 
harvest  limits  inside  the  SCA  and 
provide  a  set-aside  so  that  catcher 
vessels  less  than  or  equal  to  99  ft  (30.2 


m)  LOA  have  the  opportunity  to  operate 
entirely  within  the  SCA  during  the  A 
season.  Accordingly.  Table  11  lists  the 
apportionment  of  the  Bering  Sea  subarea 
inshore  pollock  allocation  into 
allocations  for  vessels  fishing  in  a 
cooperative  and  allocations  for  vessels 
not  participating  in  a  cooperative  and 
establishes  a  cooperative-sector  SCA  set- 
aside  for  AFA  catcher  vessels  less  than 


or  equal  to  99  ft  (30.2  m)  LOA.  The  SCA 
set-aside  for  sector  catcher  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA  that 
are  not  participating  in  a  cooperative 
will  be  established  inseason  based  on 
actual  participation  levels  and  is  not 
included  in  Table  11.  These  allocations 
may  be  revised  based  on  any  corrections 
to  AFA  vessels'  catch  history. 


Table  11.— 2003  Bering  Sea  Subarea  Pollock  Allocations  To  The  Cooperative  and  Open  Access  Sectors  of 

THE  Inshore  Pollock  Fishery 

[Amounts  are  in  mt] 


Cooperative  sector: 
Vessels  >99  ft 
Vessels  <99  ft 


Total 


Open  access  sector 
Total  inshore  .... 


A  season  TAC 


n/a 
n/a 


258.731 


388 


259,119 


SCA  harvest 
limit '2 


155.616 
25.495 


181,111 


272 


181.383 


B  season  TAC 


n/a 
n/a 


388.096 


582 


388,678 


^  Steller  sea  lion  conservation  area  established  at  §679.22(a)(7)(vii). 

2  The  SCA  han/est  limits  lor  vessels  less  than  or  equal  to  99  ft  LOA  that  are  not  participating  in  a  cooperative  will  be  established  on  an 
inseason  basis  in  accordance  with  §679  22(a)(7)(vii)(C)(2)  which  specifies  that  '1he  Regional  Administrator  will  prohibit  directed  fishinq  for  pol- 
lock by  vessels  catching  pollock  for  processing  by  the  inshore  component  greater  than  99  ft  (30.2  m)  LOA  before  reaching  the  inshore  SCA  har- 
vest limit  during  the  A  season  to  accommodate  fishing  by  vessels  less  than  or  equal  to  99  ft  (30.2  m)  inside  the  SCA  for  the  duration  of  the 
inshore  seasonal  opening." 
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Listed  AFA  Catcher^rocessor 
Sideboard  Limits 

In  2003.  the  formula  for  setting  AFA 
catcher/processor  sideboard  limits  for 
non-pollock  groundfish  changed  from 
calculations  made  for  the  sideboard 
limits  in  2000  through  2002.  The 
Council  made  a  distinction  between 
retained  and  toT&l  catch  for  the  purpose 
of  calculating  sideboard  limits  and 
determined  that  AFA  vessels  should  not 
receive  sideboard  credit  for  groundfish 
that  were  discarded  and  not  utilized. 
Under  regulations  at  §  679.64(a).  the 
listed  catcher/processor  sideboard  limits 
for  BSAI  groundfish  (except  Atka 
mackerel.  Pacific  cod,  and  some  Pacific 


ocean  perch)  will  be  based  on  the  1995 
through  1997  retained  catch  of  such 
groundfish  species  by  the  20  AFA 
catcher/processors  listed  in  paragraphs 
208(e)(1)  through  (20)  of  the  AFA  and 
the  nine  ineligible  catcher/processors 
listed  in  section  209  of  the  AFA.  For 
Pacific  cod.  the  sideboard  limit  will  be 
based  on  1997  retained  catch  only  and 
for  Pacific  ocean  perch  in  the  Aleutian 
Islands  subarea,  the  sideboard  limits 
will  be  based  on  1996  and  1997  retained 
catch  only.  The  AFA  catcher/processor 
sideboard  limit  for  Atka  mackerel  is 
zero  percent  of  the  Bering  Sea  subarea 
and  Eastern  Aleutians  annual  TAC.  11.5 
percent  of  the  Central  Aleutian  districts 


aimual  TAC.  and  20  percent  of  the 
Western  Aleutian  districts  annual  TAC. 

The  basis  for  these  sideboard  limits  is 
described  in  detail  in  the  final  rule 
implementing  major  provisions  of  the 
AFA  (67  FR  79692.  December  30,  2002). 
The  2003  catcher/processor  sideboard 
limits  are  set  out  in  Table  12. 

All  non-pollock  groimdfish  that  is 
harvested  by  listed  AFA  catcher/ 
processors,  whether  as  targeted  catch  or 
incidental  catch,  will  be  deducted  from 
the  sideboard  limits  in  Table  12. 
However,  non-pollock  groimdfish  that 
are  delivered  to  listed  catcher/ 
processors  by  catcher  vessels  will  not  be 
deducted  fix)m  the  2003  sideboard  limits 
for  the  listed  catcher/processors. 


Table  12.— 2003  Listed  BSAI  AFA  Catcher/Processor  Groundfish  Sideboard  Limits 

[Amounts  are  in  mt] 


Target  species 


Pacific  cod  trawl 
Sablefish  bawl  .. 


Atka  mackerel . 


YeHowfin  sole 

Rock  sole 

Greenland  turtxM 


Arrowtooth  flounder 

Flathead  sole  

Alaska  plaice 

Other  flatfish  

Pacific  ocean  perch 


Northern  rockfish 


Area 


Shortraker/rougheye 


Other  rockfish 


Squid 

Other  species 


BSAI 

BS 

Al  

Westem  Al 

A  season^  

HLA  limit* 

B  season'  

HLA  Umit2  ...... 

Cerrtral  Al ..*.. 

A  season'  

HLA  limHZ 

B  season'  

HLA  limit*  

BSAI 

BSAI 

BS 

Al  : 

BSAI 

BSAI 

BSAI ^.... 

BSAI 

BS 

Westem  Al 

Central  Al 

Eastern  Al 

BS 

Al  

88 

Al  

BS 

Al  

BSAI 

BSAI 


1995—1997 


Retained 
catch 


12,424 
8 
0 


n/a 


n/a 


n/a 


n/a 


100.192 

6,317 

121 

23 

76 

1.925 

3,243 

3,243 

12 

54 

3 

125 

8 

83 

8 

42 

18 

22 

73 

553 


Availal)le 
TAC 


51.450 
1.736 
1.135 

n/a 

ri/a 


n/a 


n/a 


527.000 

202,107 

16,911 

6.839 

36.873 

87,975 

92.428 
5.760 

12.440 
6.195 
6,265 

"l3!254 


2,827 
1.026 
1.924 
3.670 
65.925 


Ratio 


0.241 
0.005 
0.000 


0.200 

0.200 

0.115 

0.115 

0.190 
0.031 
0.007 
0.003 
0.002 
0.022 
0.035 
0.035 
0.002 
0.004 
0.000 
0.020 
0.008 
0.006 
0.008 
0.015 
0.018 
0.011 
0.020 
0.008 


2003  ITAC 

available 

to  trawl 

C/Ps 


45.105 

1.233 

659 

9.245 

9^245 


13,579 

13.579 

71.188 

37.400 

2.278 

1.122 

10.200 

17,000 

9,250 

2.775 

1.199 

-  5.411 

3.090 

3,238 

112 

5.438 

126 

538 


2003  C/P 

sideboard 

limit 


10,870 
6 


1.849 
1.109 
1.849 
1.109 


539 

1.675 

29.886 


1.562 

937 

1.562 

937 

13.526 

1.159 

16 

3 

20 

374 

324 

97 

2 

22 

0 

65 

1 

33 

1 

8 

«   16 

6 

34 

239 


'  The  seasonal  apporttonment  of  Atka  mackerel  in  the  open  access  fishery  is  50  percent  in  the  A  season  arKi  50  pmoettt '"  M^!  ^  saasoa  Un- 
restrictedAFA  catchSyprocessors  are  limited  to  inckJental  catch  amounts  in  the  Eastern  Aleutan  distnct  and  Benng  Sea  subarea.  20  percent  of 
the  available  TAC  in  the  Westem  Aleutian  district,  and  11.5  percent  of  the  available  TAC  '".««  Central  Aleirtiandistnrt. 

2  HLA  limit  refers  to  the  amount  of  each  seasonal  altowance  that  is  available  for  fishing  insKJe  the  HLA  (§679^  In  2^- ^O^rcent  of  each 
seasonal  allowance  is  available  for  fishing  inskte  the  HLA  in  the  Westem  and  Central  Aleutian  distncts  Pacific  cod  harvest  by  trawl  gear  in  the 
/Aleutian  Islands  HLA.  west  of  178  degrees  W.  tong.  is  prohibited  during  the  Atka  mackerel  HLA  directed  tishenes. 


Regulations  at  §  679.64(a)(5)  establish 
a  formula  for  PSC  sideboard  limits  for 
listed  AFA  catcher/processors.  These 
amounts  are  equivalent  to  the 
percentage  of  the  PSC  amounts  taken  in 


the  non-pollock  groimdfish  fisheries  by 
the  AFA  catcher/processors  listed  in 
subsection  i208(e)  and  section  209  of  the 
AFA  from  1995  through  1997.  PSC 
amounts  taken  by  listed  catcher/ 


processors  in  BSAI  non-pollock 
groundfish  fisheries  frt)m  1995  through 
1997  are  shovra  in  Table  13.  These  data 
were  used  to  calculate  the  relative 
amount  of  PSC  limits  by  pollock 
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catcher/processors,  that  were  then  used 
to  determine  the  PSC  sideboard  limits 
for  listed  AFA  catcher/processors  in  the 
2003  non-pollock  groundhsh  fisheries. 

PSC  that  is  caught  by  listed  AFA 
catcher/processors  participating  in  any 
non-pollock  groundfish  fishery  listed  in 
Table  13  would  accrue  against  the  2003 


PSC  limits  for  the  listed  AFA  catcher/ 
processors.  Regulations  at 
§  679.21(e)(3)(v)  authorize  NMFS  to 
close  directed  fishing  for  non-pollock 
groundfish  for  listed  AFA  catcher/ 
processors  once  a  2003  PSC  limit  listed 
in  Table  13  is  reached. 


Crab  or  halibut  PSC  that  is  caught  by 
listed  AFA  catcher/processors  while 
fishing  for  pollock  will  accrue  against 
the  bycatch  allowances  annually 
specified  for  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories  under 
regulations  at  §  679.21(e). 


Table  13.— 2003  Listed  BSAI  AFA  Catcher/Processor  Prohibited  Species  Catch.  Sideboard  Limits  ^ 


1995-1997 

2003  PSC 

available  to 

trawl  vessels 

2003  C/P  PSC 

PSC  species 

PSC  catcti 

Total  PSC 

Ratio 

sideboard  limit 

HAlihiit  mnrtalitv                          

955 

3.098 

2.323.731 

385,978 
406,860 

11.325 

473.750 

15,139.178 

2,750.000 
8,100,000 

0.084 
0.007 
0.153 

0.140 
0.050 

3,400 

89.725 

4,023,750 

906,500 
2,747,250 

286 

.628 

C  opilio                    

615,634 

C.  bairdi 

Zone  1                   

126,910 

Zone  2 

137.363 

'  Halibut  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbers  of  ariimals. 


AFA  Catcher  Vessel  Sideboard  Limits 

Regulations  at  §  679.64(b)  establish 
formulas  for  setting  AFA  catcher  vessel 
groundfish  and  PSC  sideboard  limits  for 
t^e  BSAI.  The  basis  for  these  sideboard 


limits  is  described  in  detail  in  the  final 
rule  implementing  major  provisions  of 
the  AFA  (67  FR  79692.  December  30. 
2002).  The  2003  AFA  catcher  vessel 
sideboard  limits  are  shown  in  Tables  14 
and  15. 


All  harvests  of  groimdfish  sideboard 
species  made  by  non-exempt  AFA 
catcher  vessels,  whether  as  targeted 
catch  or  incidental  catch,  will  be 
deducted  from  the  sideboard  limits 
listed  in  Table  14. 


Table  14.— 2003  BSAI  AFA  Catcher  Vessel  (CV)  Sideboard  Limits 

[Amounts  are  in  mt] 


Species 


Pacific  cod 


Sablefish  

Atka  mackerel 


YeHowfin  sole 
Rock  sole  


Fishery  by  area/season/processor/gear 


BSAI 
jig  gear 

Jan  1-Jun  10  

Jun  10-Dec31 

pot  gear 

Jan  l^un  10  

Sept  1-Oec  31  

CV  <  60  feet  LOA 

using  hook-and-line  or  pot  gear 
trawl  gear 
catcher  vessel 

Jan  20-Apr  1   

Apr  1-Jun  10  

Jun  10-Nov  1  

BS  trawl  gear  

Al  trawl  gear 

Eastern  AI/BS 

jig  gear 

other  gear 

Jan  1-Apr  15  

Sept  1-Nov  1 

Central  Al 

Jan  1-Apr  15  

HLA  limit  

Sept  1-Nov  1 

HLA  Nmit 

Western  Al 

Jan  1-Apr  15  

HLA  limit  

Sept 1-Nov  1  

HLA  limit 

BSAI  „ 

BSAI  


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


0.0000 

hook-and-line  CV 

0.0006 

0.0006 

0.0006 
0.0006 
0.0006 


0.8609 
0.8609 
0.8609 
0.0906 
0.0645 

0.0031 

0.0032 
0.0032 

0.0001 
0.0001 
0.0001 
0.0001 

0.0000 
0.0000 
0.0000 
0.0000 
0.0647 
0.0341 


2003  Initial  TAC 


3,839 

175 

117 

10.693 
7.129 
1.363 


31,574 

4,510 

9.021 

1,233 

659 

99 

4.876 
4,876 

13.579 
8,147 

13.579 
8,147 

9,245 
5,547 
9.245 
5,547 
71,188 
37,400 


2003  catcher  ves- 
sel sidet>oard  limit 


0 

0 

0 

6 
4 
0 


27,182 

3,883 

7,766 

112 

43 


16 
16 

1 
1 
1 
1 

0 
0 
0 

0 
4,606 
1,275 
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Table  14.-2003  BSAI  AFA  Catcher  Vessel  (CV)  Sideboard  Limits— Continued 

[Amounts  are  in  mt] 


opecies 


Greenland  turisot  

AnDwtooth  flounder .. 

Aalaska  plaice 

Other  flatfish 

Pacific  ocean  perch  . 

Northem  rockfish 

Shortraker/Rougheye 

Other  rockfish 

Squid 

Other  species 

Flathead  sole  


Fishery  by  area/season/processor/gear 


BS 

Al  ....„; 

BSAI  

BSAI  

BSAI  

BS 

Eastern  Al  .... 

Central  Al  

Westem  Al  ... 

BS 

Al  

BS 

Al  

BS 

Al  

BSAI  ...;. 

BSAI  

BS  trawl  gear 


Ratk)of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


2003  Initial  TAC 


0.0645 
0.0205 
0.0690 
0.0441 
0.0441 
0.1000 
0.0077 
0.0025 
0.0000 
0.0280 
0.0089 
0.0048 
0.0035 
0.0048 
0.0095 
0.3827 
0.0541 
0.0505 


2,278 

1,122 

10,200 

9.250 

2,775 

1,199 

3.238 

3.090 

5.411 

112 

5,438 

126 

768 

888 

,539 

1,675 

29,886 

17,000 


2003  catcher  ves- 
sel sidet)oard  limit 


147 

23 

704 

408 

122 

120 

25 

8 

0 

3 

48 

1 

3 

4 

5 

641 

1.617 

859 


The  AFA  catcher  vessel  PSC  limit  for 
halibut  and  each  crab  species  in  the 
BSAI  for  which  a  trawl  bycatch  limit 
has  been  established,  will  be  a  portion 
of  the  PSC  limit  equal  to  the  ratio  of 
aggregate  retained  groundfish  catch  by 
AFA  catcher  vessels  in  each  PSC  target 
category  from  1995  through  1997 
relative  to  the  retained  catch  of  all 
vessels  in  that  fishery  from  1995 


through  1997.  For  the  BSAI.  the  PSC 
sideboard  limits  are  listed  in  Table  15. 
Halibut  and  crab  PSC  that  are  caught 
by  AFA  catcher  vessels  participating  in 
any  non-pollock  groundfish  fishray 
listed  in  Table  15  will  accrue  against  the 
2003  PSC  limits  for  the  AFA  catcher 
vessels.  Regulations  at  §  679.21(d)(8) 
and  (e)(3)(v)  provide  authority  to  close 
directed  fishing  for  non-pollodc 


groundfish  for  AFA  catcher  vessels  once 
a  2003  PSC  limit  listed  in  Table  15  for 
the  BSAI  is  reached.  PSC  that  is  caught 
by  AFA  catcher  vessels  while  fishing  for 
pollock  in  the  BSAI  will  accrue  against 
the  bycatch  allowances  aimually 
specified  for  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories  under 
regulations  at  §  679.21(e). 


Table  15.-2003  AFA  Catcher  Vessel  Prohibited  Species  Catch  Sideboard  Limits  for  the  BSA1 1 


PSC  species 


Halibut 


Red  King  Crab 
Zone  1  *  

C.  opilio  

C0BLZ3  ........ 


C.  bairdi 
Zone  1  .. 


Target  fishery  category^ 


Pacifk:  cod  trawl 

Pacifk:  cod  hook-and-line  or  pot 

Yelk>wfin  sole 

January  20— April  1   

April  1— May  21  

May  21— June  29 

June  29 — December  31  

Rock  sole/flathead  sole/other  flatfish  ^ 

January  20— April  1   

April  1-^une  29  

June  29— December  31  

Turiaot/Arrowtooth/sablefish  ^ 

Rockfish  

Pollock/Atka  mackerel/Other  species  . 

Pacific  cod  

Yelk>wfin  sole 

Rock  sole/flathead  sole/other  flatfish  s 
Polkx:k/Atka  mackerel/Other  species 

Pacific  cod  

Yellowfin  sole 

Rock  sole/flathead  sole/other  flatfish  » 
Polkx;k/Atka  mackerel/Other  species 

Rockfish  

Tutbot/An-owtooth/sablefish 

Paciffc  cod  

Yeltowfin  sole 

Rock  sole/flathead  sole/other  flatfish  ^ 


Ratk)of  1995- 
1997  AFA  CV  re- 
tained catch  to 
total  retained 
catch 


0.6183 
0.0022 

0.1144 
0.1144 
0.1144 
0.1144 

0.2841 

0.2841 

0.2841 

0.2327 

0.0245 

0.0227 

0.6183 

0.1144 

0.2841 

0.02274 

0.6183 

0.1144 

0.2841 

0.0227 

0.0245 

0.2327 

0.6183 

0.1144 

0.2841 


2003  PSC  limit 


1,434 
775 

262 

•  195 

49 

380 

448 

164 

'167 

0 

69 

232 

13,079 

16,664 

59,782 

200 

124,736 

2,776,981 

969,130 

72,428 

40,237 

40,238 

183,112 

340,844 

365,320 


2003  AFA  catch- 
er vessel  PSC 
skJeboard  limit 


887 
2 

30 

22 

6 

43 

127 
47 

47 

0 

2 

5 

8,087 

1,906 

16.984 

5 

77,124 

317,687 

275,330 

1,644 

986 

9,363 

113,218 

38,993 

103,787 
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Table  15.— 2003  AFA  Catcher  Vessel  Prohibited  Species  Catch  Sideboard  Limits  for  the  BSAI  i— Continued 


PSC  species 


C.  bairdi 
Zone  2  .. 


Target  fishery  category  « 


Pollock/Atfca  mackerel/Other  species  . 

Pacific  cod  

Yellowfln  sole 

Rock  sole/flathead  sole/other  flatfisJi* 
Pollock/Atka  mackerel/Other  species  . 
Rockfish 


Ratk)of  1995- 
1997  AFA  CV  re- 
tained catch  to 
total  retained 
catch 


0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.0245 


2003  PSC  limit 


17.224 

324,176 

1.788,459 

596,154 

27,473 

10,988 


2003  AFA  catch- 
er vessel  PSC 
sidetx>ard  limit 


391 

200,438 

204,600 

169.367 

624 

269 


'  Halibut  amounts  are  in  metric  tons  of  halibut  mortality.  Crab  amounts  are  in  numbete  of  animals. 

2 Target  fishery  categories  are  defined  in  regulation  at  §679  21(e)(3)(iv). 

3  C.  op/7/0  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  Figure  13  of  50  CFR  part  679.       ^^^    .         ....    ..     „,,^ec.  k^  r„i«^  ♦«  ic 

*  The  Council  at  its  December  2002  meeting  recommended  that  red  king  crab  bycatch  for  trawl  fishenes  within  the  RKCSS  be  limited  to  35 
percent  of  the  total  allocation  to  the  rock  sole/flathead  sole/'other  flartish"  fishery  category  (§  679.21  (e)(3)(ii)(B)).  .     ^  .  ^  .        ^      , 

s  "Other  flatfish"  for  PSC  monitoring  includes  all  flatfish  species,  except  for  Pacific  halibut  (a  prohibited  species),  Greenland  turtwt,  rock  sole, 
yellowlin  sole,  and  arrowtooth  flounder. 


Sideboard  Directed  Fishing  Gosures 

AFA  Catcher/Processor  and  Catcher 
Vessel  Sideboard  Closures 

The  Regional  Administrator  has 
determined  that  many  of  the  AFA 
catcher/processor  and  catcher  vessel 
sideboard  limits  listed  in  Tables  12  and 
14  are  necessary  as  incidental  catch  to 


support  other  anticipated  groundfish 
fisheries  for  the  2003  fishing  year.  In 
accordance  with  §  679.20(d)(l)(iv),  the 
Regional  Administrator  establishes  the 
sideboard  limits  listed  in  Tables  12  and 
14  as  directed  fishing  allowances.  The 
Regional  Administrator  finds  that  many 
of  these  directed  fishing  allowances  will 
be  reached  before  the  end  of  the  year. 


Therefore,  in  accordance  with 
§679.20{d)(l){iii),  NMFS  is  prohibiting 
directed  fishing  by  listed  AFA  catcher/ 
processors  for  the  species  in  the 
specified  areas  set  out  in  Table  16  and 
directed  fishing  by  non-exempt  AFA 
catcher  vessels  for  the  species  in  the 
specified  areas  set  out  in  Table  17. 


Table  16.— AFA  Listed  Catcher/Processor  Sideboard  Directed  Fishing  Closures 


Species 


Sablefish  trawl 


Rock  sole  

Greenland  turbot 


Arrowtooth  flounder 
Pacific  ocean  perch 


Northern  rockfish 

Shoftraker/Rougheye  rockfish t. 

Other  rockfish 


Squid  

Other  species 


Area 


88  

A! 

BSAI  

88  

Al 

BSAI  

BS  

Western  Al 
Central  Al  .. 
Eastern  Al 

BS 

Al 

88  

Al 

BS 

Al 

BSAI  

BSAI  


Gear  types 


Trawl 
Trawri 

an 

all 

all 

all 

all 

all 

all 

all 

all 

all 

all 

all  ..*. 

all 

all 

all 

all 


Incidental  catch 
antraunt 


6 

0 

1,159 

16 

3 
20 

2 
22 

0 
65 

1 
33 

1 

8 
16 

6 

34 

239 


'  Maximum  retainable  percentages  may  be  found  in  Table  1 1  to  50  CFR  part  679. 

Table  17.— AFA  Catcher  Vessel  Sideboard  Directed  Fishing  Closures 


Species 


Pacific  cod 

Sablefish 

Atka  mackerel  

Greenland  Tuitxjt «.. 

Arrowtooth  flounder 


Area 


BSAI  

BSAI  

BSAI- 

BS  

Al  

Eastern  AI/BS 
Eastem  AI/BS 

Central  Al  

Westem  Al  .... 

BS  

Al- 

BSAI  


Gear 


hook-and-line 
pot  

jig 

trawl 

trawt 

jig 

other  

all 

aN 

aN 

all 

all 


Incidental  catch 
amount 


0 

10 

0 

112 

43 

0 

32 

2 

■  0 

147 

23 

704 
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Table  17.— AFA  Catcher  Vessel  Sideboard  Directed  Fishing  Closures  i— Continued 


Species 


Pacific  ocean  perch 


Northern  rockfish 

Shortraker/Rougtieye  rockfish 
Other  rockfish 


Squid  

Ottier  species 


Area 


BS  

Westem  Al 
Central  Al  . 
Eastem  Al 

BS  

Al 

88  

AL 

88  

Al  

BSAI  

BSAI  


Gear 


all 
a> 

aN 
all 
all 
an 
aN 
aN 
all 
an 
aN 
all 


Incidental  catch 
amount 


120 

0 

8 

25 

3 

48 

1 

3 

4 

5 

641 

1,617 


I  Maximum  retainable  percentages  may  be  found  in  Table  1 1  to  50  CFR  part  679. 


Response  to  Comments 

NMFS  received  one  letter  of  conunent 
in  response  to  the  proposed  2003 
harvest  specifications  (67  FR  76362, 
December  12,  2002.) 

Comment  1.  A  request  for  an 
extension  of  time  in  which  to  comment 
on  the  document. 

Response.  Regulations  at  50  CFR 
679.20{c)(l)(i)(B)  provide  for  a  30-day 
comment  period  on  the  proposed 
specifications.  NMFS  has.  determined 
that  an  extension  of  the  30-day 
conunent  period  on  the  proposed 
harvest  specifications  would  pose 
unacceptable  management  implications 
for  the  2003  groundfish  fisheries. 
Without  proposed  and  interihi 
specifications  in  effect  on  January  1,  the 
groundfish  fisheries  would  not  be  able 
to  open  on  that  date,  which  would 
result  in  unnecessary  closvu-es  and 
disruption  within  the  fishery  industry. 
Therefore,  NMFS  declines  to  extend  the 
.comment  period  on  the  proposed 
specifications. 

Small  Entity  Compliance  Guide 

The  following  information  is  a  plain 
language  guide  to  assist  small  entities  in 
complying  with  this  final  rule  as 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  final  rule's  primary 
management  measures  are  to  announce 
final  2003  harvest  specifications  and 
prohibited  species  bycatch 'allowances 
for  the  groimdfish  fishery  of  the  BSAI. 
This  action  is  necessary  to  establish 
harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  2003  fishing  year  and  to 
accomplish  the  goals  and  objectives  of 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  This  action 
affects  all  fishermen  who  participate  in 
the  BSAI  fishery.  NMFS  will  announce 
closures  of  directed  fishing  in  the 
Federal  Register  and  in  information 


bulletins  released  by  the  Alaska  Region. 
Affected  fishermen  should  keep 
themselves  informed  of  such  closures. 

Classification 

This  action  is  authorized  imder  50 
CFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

NMFS  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (ERF A)  that 
describes  the  impact  the  2003  harvest 
specifications  may  have  on  small 
entities,  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  603(b)). 
Notice  of  the  availability  of  the  IRFA, 
£md  a  summary,  were  published  in  the 
classification  section  of  the  proposed 
harvest  specifications  for  the  groundfish 
fisheries  in  the  BSAI  in  the  Federal 
Register  on  December  12,  2002  (67  FR 
76362).  The  comment  period  on  the 
proposed  BSAI  harvest  specifications 
and  IRFA  ended  on  January  13,  2003. 
NMFS  did  not  receive  any  comments  on 
the  IRFA.  NMFS  has  prepared  a  FRFA 
for  this  action  and  a  copy  is  available 
from  the  Coimcil  (see  ADDRESSES). 

The  small  entities  affected  by  this 
action  are  those  that  harvest  fish  under 
the  terins  of  the  specifications  in  the 
BSAI.  The  FRFA  identified  193  small 
catcher  vessels,  31  small  catcher/ 
processors,  and  six  small  CDQ  groups. 

No  projected  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  were  identified  in 
connection  with  the  final  notice  of 
specifications. 

Four  alternatives  were  evaluated,  in 
addition  to  the  preferred  alternative. 
Alternatives  were  defined  by  the  use  of 
different  harvest  rates  (F  values). 
Inipacts  of  the  alternatives  were 
estimated  on  the  basis  of  their 
associated  overall  fleet  gross  revenue 
levels.  Three  alternatives  (set  F  equal  to 
50%  of  max  Fabc.  set  F  equal  to  the 


most  recent  five  year  average  actual  F. 
and  set  F  equal  to  zero)  all  appeared  to 
have  greater  adverse  impacts  on  small 
entities  than  the  preferred  alternative. 
Alternative  1  (set  F  equal  to  max  Fabc) 
had  impacts  on  small  entities  that 
appeared  to  be  similar  to  those  of  the 
preferred  alternative.  However,  this 
alternative  was  not  chosen  because  it 
used  2002  TACs.  which  do  not  take  into 
consideration  biological  survey 
information  collected  and  analyzed  in 
2002,  and  evaluated  by  the  Council  and 
its  SSC  and  AP  committees  at  the  end 
of  2002.  The  preferred  alternative  was 
chosen,  rather  than  Alternative  1, 
because  the  TACs  in  the  preferred 
alternative  take  into  account  the  best 
and  most  recent  information  available 
regarding  the  status  of  the  groundfish 
stocks,  public  testimony,  and  socio- 
economic concerns. 

The  apportioiunent  of  a  portion  of  the 
nonspecified  reserve  (see  "Table  2)  is 
necessary  to  provide  increased  IT  AC  to 
provide  for  more  efficient  operation  of 
intensive  fast-paced  fisheries  for  Pacific 
cod,  Atka  mackerel  and  Pacific  ocean 
perch,  and  to  allow  for  the  orderly 
conduct  of  the  flatfish  and  rockfish 
fisheries.  Also,  U.S.  fishing  vessels  have 
demonstrated  the  capacity  to  catch  the. 
full  TAC  allocations.  Therefore,  a  delay 
for  prior  notice  and  public  procedure  is 
contrary  to  the  public  interest. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  there  is  good  cause  to  waive 
the  requirement  for  prior  notice  under  5 
U.S.C.  553(b)(3).  hi  accordance  with  50 
CFR  679(b)(3),  comments  on  the 
apportionment  of  reserves  are  invited  by 
March  18,  2003. 

In  some  cases,  the  interim 
specifications  currently  in  effect  are  not 
sufficient  to  allow  directed  fisheries  to 
continue,  resulting  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  This  action  establishes 
the  harvest  specifications  for  the  2003 
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fisheries  in  the  BSAI.  Hence,  the  action 
must  be  effective  immediately  to 
provide  consistent,  uninterrupted 
management  and  conservation  of  fishery 
resources  and  to  allow  the  fishing 
industry  to  plan  its  fishing  operations. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  there  is  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
the  effective  date. 

This  action  must  be  effective 
immediately  to  provide  consistent 
management  and  conservation  of  fishery 
resources  and  to  give  the  fishing 
industry  the  earliest  possible 
opportunity  to  plan  its  fishing 
operations.  Accordingly,  the  AA  fiaids 
there  is  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  of 
the  effective  date. 

Authority:  16  U.S.C.  773  et  seq.  16  U.S.C. 
1801  et  seq.,  and  3631  et  seq. 

Dated:  February  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-4815  Filed  2-25-03;  3:57  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atniospherlc 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  1.0. 
110602B] 

Fisheries  of  ttie  E^cciusive  Economic 
Zone  Off  Aiaska;  Gulf  of  Alaska;  Final 
2003  Harvest  Specifications  for 
Groundfish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  2003  harvest 
specifications  for  groundfish  and 
associated  management  measures; 
closiues. 

summary:  NMFS  announces  final  2003 
harvest  specifications  for  groundfish, 
reserves  and  apportionments  thereof. 
Pacific  halibut  prohibited  species  catch 
(PSC)  limits,  and  associated 
majt^gement  measures  for  the 
groundfish  fishery  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  2003  fishing  year  and  to 
accomplish  the  goals  and  objectives  of 
the  Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP).  The 


intended  effect  of  this  action  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  GOA  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  The  final  2003  harvest 
specifications  and  associated 
management  measures  are  effective  at 
1200  hrs,  Alaska  local  time  (A.l.t.), 
February  25,  2003,  through  2400  hrs, 
A.l.t,  December  31,  2003. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Assessinent  (EA)  and 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  prepared  for  this  action  and  the 
Final  2002  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report,  dated 
November  2002,  are  available  from  the 
North  Pacific  Fishery  Management 
Council,  West  4th  Avenue,  Suite  306, 
Anchorage,  AK,  99510  (907-271-2809) 
or  from  its  homepage  at  http:// 
www.fakr.noaa.gov/npfmc. 
FOR  FURTHER  INFORMATION  CONTACT:  Xom 
Pearson,  Sustainable  Fisheries  Division, 
Alaska  Region,  907-481-1780  or  e-mail 
at  tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  for  the  2003  Final  Harvest 
Specifications 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  under  the  FMP.  The 
Council  prepared  the  FMP  under  the 
authority  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1801,  et  seg.  Regulations 
governing  U.S.  fisheries  and 
implementing  the  FMP  appear  at  50 
CFR  parts  600  and  679. 

The  FMP  and  its  implementing 
regulations  require  NMFS,  after 
consuhation  with  the  Council,  to 
specify  aimually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 
for  the  "other  species"  category,  the 
sum  of  which  must  be  within  the 
optimum  yield  (OY)  range  of  116,000  to 
800,000  metric  tons  (mt) 
(§679.20(a)(l)(ii)).  Regulations  at 
§  679.20(c)(3)(i)  further  require  NMFS  to 
publish  annually  the  final  annual  TACs, 
halibut  PSC  amounts,  and  seasonal 
allowances  of  pollock.  Pacific  cod,  and 
inshore/offshore  Pacific  cod.  The  final 
specifications  set  forth  in  Tables  1  to  11 
of  this  document  satisfy  these 
requirements.  For  2003,  the  stun  of  TAG 
amounts  is  236,440  mt. 

The  proposed  GOA  groundfish 
specifications  and  Pacific  halibut  PSC 
allowances  for  the  groundfish  fishery  of 
the  GOA  were  published  in  the  Federal 
Register  on  December  12,  2002  (67  FR 
76344).  Comments  were  invited  and 
accepted  through  January  13,  2003. 
NMFS  received  one  comment  on  the 


proposed  specifications.  This  comment 
is  summarized  and  responded  to  in  the 
"Response  to  Comments"  section. 
Public  consultation  with  the  Council 
occurred  during  the  December  2,002 
Council  meeting  in  Anchorage,  AK. 
After  considering  public  comments 
received,  as  well  as  biological  and 
economic  data  that  were  available  at  the 
Council's  December  meeting,  NMFS  is 
implementing  the  final  2003  groundfish 
specifications  as  recommended  by  the 
Council. 

Regulations  at  §679.20(c)(2)(i) 
establish  interim  amounts  of  each 
proposed  TAG  and  apportionment 
thereof,  and  proposed  PSC  allowances 
established  under  §  679.21  that  become 
available  at  0001  hours,  A.l.t.,  January  1, 
and  remain  available  until  superseded 
by  the  final  specifications.  NMFS 
published  the  interim  2003  groundfish 
harvest  specifications  in  the  Federal 
Register  on  December  26,  2002  (67  FR 
78733).  The  final  2003  groundfish 
harvest  specifications,  apportionments, 
and  halibut  PSC  allowances  contained 
in  this  action  supersede  the  interim 
2003  groundfish  harvest  specifications. 

Implementatien  of  Steller  Sea  Lion 
Consenratioir  Measures 

In  accordance  with  a  biological 
opinion  issued  by  NMFS  on  October  19, 
2001,  NMFS  implemented  a  final  rule 
for  Steller  sea  lion  protection  (68  FR 
204,  January  2,  2003)  that  contains 
measures  that  were  deemed  necessary  to 
avoid  the  likelihood  that  the  pollock. 
Pacific  cod,  and  Atka  mackerel  fisheries 
off  Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify  its 
critical  habitat.  The  final  rule 
implements  three  types  of  management 
measures  for  the  pollock  and  Pacific  cod 
fisheries  of  the  GOA:  (1)  measures  to 
temporally  disperse  fishing  effort,  (2) 
measures  to  spatially  disperse  fishing 
effort,  and  (3)  measures  to  provide 
sufficient  protection  from  competition 
with  pollock  fisheries  for  prey  in  waters 
immediately  adjacent  to  rookeries  and 
important  haulouts. 

On  December  18,  2002,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  entered  an  Order 
remanding  the  October  19,  2001, 
biological  opinion  prepared  for  the 
groundfish  fisheries.  Greenpeace,  et  al. 
V.  National  Marine  Fisheries  Service, 
No.  C98-492Z  (W.D.  Wash.).  The  Court 
held  that  the  biological  opinion's 
findings  of  no  jeopardy  to  the  continued 
existence  of  endangered  Steller  sea  lions 
and  no  adverse  modification  of  their 
critical  habitat  were  arbitrary  and 
capricious.  NMFS  reached  an  agreement 
with  the  Plaintiffs  that  the  2003 
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groundfish  fisheries  will  commence 
pursuant  to  the  Steller  sea  lion 
protection  measures  examined  in  the 
biological  opinion  pending  completion 
of  the  remand.  The  Court  issued  an 
order  on  December  30,  2002,  that 
supported  the  agreement  and  extended 
the  effective  date  of  the  2001  Steller  sea 
lion  protection  measures  biological 
opinion  until  Jime  30,  2003. 

Acceptable  Biological  Catch  (ABC)  and 
TAC  Specifications 

The  final  ABC  levels  are  based  on  the 
best  available  scientific  information, 
including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass,  and  revised  methods 
used  to  calculate  stock  biomass.  The 
FMP  specifies  the  formulas,  or  tiers,  to 
be  used  in  computing  ABCs  and 
overfishing  levels  (OFLs).  The  formulas 
applicable  to  a  particular  stock  or  stock 
complex  are  determined  by  the  level  of 
reliable  information  available  to 
fisheries  scientists.  This  information  is 
categorized  into  a  successive  series  of 
six  tiers. 

The  Council,  its  Advisory  Panel  (AP), 
and  its  Scientific  and  Statistical 
Committee  (SSC)  reviewed  the  most 
current  biological  information  about  the 
condition  of  GOA  groundfish  stocks  at 
their  meetings  in  December  2002.  This 
information  was  compiled  by  the 
Council's  GOA  Plan  Team  and  was 
presented  in  the  final  2002  SAFE  report 
for  the  GOA  groundfish  fisheries,  dated 
November  2002. 

The  SAFE  report  contains  a  review  of 
the  latest  scientific  analyses  and 
estimates  of  each  species'  biomass  and 
other  biological  parameters,  as  well  as 
summaries  of  the  available  information 
on  the  GOA  ecosystem  and  the 
economic  condition  of  groundfish 
fisheries  off  Alaska.  From  these  data  and 
analyses,  the  Plan  Team  estimates  an 
ABC  for  each  species  or  species 

category. 

The  SSC,  AP,  and  Council  adopted 
the  Plan  Team's  ABC  recommendations 
for  all  groundfish  species  categories 
except  sablefish.  For  sablefish,  the  SSC 
increased  the  ABC  from  the  Plan  Team's 
recommendation  based  on  the  projected 
5-year  average  of  catches  under  the 
Council's  F40%  policy.  The  AP 
endorsed  the  ABC  for  sablefish 
recommended  by  the  SSC,  and  the 
Council  adopted  the  ABC.  The  final 
ABCs,  as  adopted  by  the  Council  are 
listed  in  Table  1. 

As  in  2002,  the  SSC's.  AP's  and 
Council's  recommendation  for  the 
method  of  apportioning  the  sablefish 
ABC  among  management  areas  includes 
comm«rcial  fishery  as  well  as  survey 
data.  NMFS  stock  assessment  scientists 


believe  that  the  use  of  imbiased 
commercial  fishery  data  reflecting 
catch-per-unit  effort  provides  a 
desirable  input  for  stock  distribution 
assessments.  The  use  of  commercial 
fishery  data  needs  to  be  evaluated 
annually  to  assure  that  unbiased 
information  is  included  in  stock 
distribution  models.  The  Council's 
recommendation  for  sablefish  area 
apportionments  eilso  takes  into  accoimt 
the  prohibition  on  the  use  of  trawl  gear 
in  the  Southeast  Outside  (SEO)  District 
of  the  Eastern  GOA  and  makes  available 
5  percent  of  the  combined  Eastern  GOA 
ABCs  to  trawl  gear  for  use  as  incidental 
catch  in  other  directed  groundfish 
fisheries  in  the  West  Yakutat  District. 
The  AP  and  Council  recommended 
that  the  ABC  for  Pacific  cod  in  the  GOA 
be  apportioned  among  regulatory  areas 
based  on  the  three  most  recent  NMFS 
siunmer  trawl  surveys.  As  in  previous 
years,  the  Plan  Team.  SSC,  and  Council 
recommended  that  total  removals  of 
Pacific  cod  from  the  GOA  not  exceed 
ABC  recommendations.  Accordingly, 
the  AP  and  Council  recommended  that 
the  TACs  be  adjusted  downward  from 
the  ABCs  by  amounts  equal  to  the  2003 
guideline  harvest  levels  (GHL) 
established  for  Pacific  cod  by  the  State 
of  Alaska  (State)  for  seasons  which 
occur  in  State  waters  in  the  GOA.  The 
effect  of  the  State's  GHL  on  the  Pacific 
cod  TAC  is  discussed  in  greater  detail 
below. 

The  final  TAC  recommendations  were 
based  on  the  ABCs  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  with  the  required  OY 
range  of  116,000  to  800,000  mt.  The 
Council  adopted  the  AP's  TAC  . 
recommendations.  None  of  the 
Coimcil's  recommended  TACs  for  2003 
exceeds  the  final  ABC  for  any  species 
category.  NMFS  finds  that  the 
recommended  ABCs  and  TACs  are 
consistent  with  the  biological  condition 
of  groundfish  stocks  as  described  in  the 
2002  SAFE  report  and  approved  by  the 
Council. 

-Table  1  lists  the  final  annual  2003 
OFL.  ABC.  TAC.  and  area 
apportionments  of  groundfish  in  the 
GOA.  The  sum  of  2003  ABCs  for  all 
assessed  groimdfish  is  416,600  mt, 
which  is  higher  than  the  2002  ABC  total 
of  394.780  mt.  The  apportionment  of 
TAC  amounts  among  gear  types, 
processing  sectors,  and  seasons  is 
discussed  below. 

^Mdfication  and  Apportionment  of 
TAC. 


The  Coimcil  adopted  the  AP's 
proposals  for  the  2003  GOA  TAC 
amounts.  The  Council  recommended 


TACs  equal  to  ABCs  for  pollock,  deep- 
water  flatfish,  rex  sole,  sablefish, 
shortraker  and  rougheye  rockfish, 
northern  rockfish.  Pacific  Ocean  perch, 
pelagic  shelf  rockfish,  thomyhead 
rockfish,  demersal  shelf  rockfish,  and 
Atka  mackerel.  The  Council- 
recommended  TACs  are  less  than  the 
ABC  for  Pacific  cod.  flathead  sole, 
shallow-water  flatfish,  arrowtooth 
flounder,  and  other  rockfish. 

The  apportiorunent  of  annual  pollock 
TAC  among  three  statistical  areas  of  the 
Western  and  Central  Regulatory  Areas  of 
the  GOA  reflects  the  seasonal  biomass 
distribution  and  is  discussed  in  greater 
detail  below. 

The  annual  pollock  TAC  in  the 
Western  and  Central  Regulatory  Areas  of 
the  GOA  is  apportioned  into  four  equal 
seasonal  apportionments.  The  annual 
pollock  TAC  in  the  combined  Western/ 
Central/West  Yakutat  (W/C/yVYK)  area 
of  the  GOA  is  47.890  mt.  The  annual 
TAC  in  the  Western  and  Central 
Regulatory  Areas  of  the  GOA  is 
apportioned  among  Statistical  Areas 
610,  620,  and  630  as  well  as  equally 
among  each  of  the  following  four 
seasons:  the  A  season  Qanuary  20 
through  February  25),  the  B  season 
(March  10  through  May  31),  the  C 
season  (August  25  through  September 
15),  and  the  D  season  (October  1 
through  November  1)(§  679.23(d)(2)(i} 
throi^  (iv)  and  §679.20(a)(5)(ii)(B)). 

The  2003  Pacific  cod  TAC  is  affected 
by  the  State's  developing  fishery  for 
Pacific  cod  in  State  waters  in  the  Central 
and  Western  GOA,  as  well  as  Prince 
William  Sound  (PWS).  The  SSC,  AP, 
and  Council  recommended  that  the  siun 
of  all  State  and  Federal  water  Pacific 
cod  removals  should  not  exceed  the 
ABC.  Accordingly,  the  Council 
recommended  that  Pacific  cod  TAC  be 
reduced  from  ABC  levels  to  account  for 
State  GHLs  in  each  regulatory  area  of 
the  GOA.  Respective  TACs,  therefore, 
are  reduced  from  ABCs  as  follows:  (1) 
Eastern  GOA  800  mt,  (2)  Central  GOA 
6.310  mt.  and  (3)  Western  GOA  5,150 
mt.  These  amounts  reflect  the  siun  of 
State's  2003  GHLs  in  these  areas  which 
are  25  percent.  21.75  percent,  and  25 
percent  of  the  Eastern,  Central,  and 
Western  GOA  ABCs,  respectively.  These 
percentages  are  unchanged  from  2002. 
NMFS  is  also  establishing  seasonal 
apportionments  of  the  annual  Pacific 
cod  TAC  in  the  Western  and  Central 
Regulatory  Areas.  Sixty  percent  of  the 
annual  TAC  is  apportioned  to  the  A 
season  for  hook-and-line.  pot  and  jig 
gear  from  January  1  through  June  10. 
and  for  trawl  gear  from  January  20 
through  June  10.  Forty  percent  of  the 
annual  TAC  is  apportioned  to  the  B 
season  for  hook-and-line.  pot  and  jig 
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gear  from  September  1  through 
December  31,  and  for  trawl  gear  from 
September  1  through  November  1 
(§ 679.23(d)(3)  and  §679.20(a){ll)). 
These  seasonal  apportionments  of  the 
annual  Pacific  cod  TAG  are  discussed  in 
greater  detail  below. 

The  FMP  specifies  that  the  amount  for 
the  "other  species"  category  is 
calculated  as  5  percent  of  the  combined 
TAG  amounts  for  target  species.  The 
2003  GOA-wide  "other  species"  TAG  is 


11,260  mt,  which  is  5  percent  of  the 
sum  of  the  combined  TAG  amounts 
(225.180  mt)  for  the  other  groundfish 
species  for  which  TAG  is  specified.  The 
sum  of  the  TACs  for  all  GOA  groundfish 
is  236,440  mt,  which  is  within  the  OY 
range  specified  by  the  FMP.  The  sum  of 
the  2003  TAGs  is  lower  than  the  2002 
TAG  sum  of  237,890  mt. 

NMFS  finds  that  the  Gouncil's 
recommendations  for  OFL,  ABG,  and 
TAG  amounts  are  consistent  with  the 


biological  condition  of  groundfish 
stocks  as  adjusted  for  other  biological 
and  socioeconomic  considerations, 
including  maintaining  the  total  TAG 
within  the  required  OY  range  of  1 16,000 
to  800.000  mt.  NMFS  has  reviewed  the 
Gouncil's  recommended  TAG 
specifications  and  apportionments  and 
approves  these  specifications  under 
§679.20{c){3)(ii).  The  final  2003  ABGs, 
TAGs,  and  OFLs  are  shown  in  Table  1. 


Table  1  -  Final  2003  ABCs,  TACs,  and  OFLs  of  Groundfish  for  the 
Westem/Central/West  Yakutat  (W/C/WYK)  ,  Western  (W)  ,  Central  (C)  ,  Eastern  (E) 
Regulatory  Areas,  and  in  the  West  Yakutat  (WYK) ,  Southeast  Outside  (SEO) ,  and 
Gulf -Wide  (GW)  Districts  of  the  GOA.  [Amounts  are  in  mt] 


Area' 


ABC 


TAC 


OFL 


Pollock^ 

Shumagin 

(610) 

16,788 

16,788 

Chirikof 

(620) 

19,685 

19,685 

Kodiak 

(630) 

10,339 

10,339 

'WYK 

(640) 

1,078 

1,078 

Subtotal 

W/C/WYK 

47,890 

47,890 

69,410 

SEO 

(650) 

6,460 

6,460 

8,610 

Total 

54,350 

54,350 

78,020 

Pacific  cod' 

W 

20,600 

15,450 

- 

C 

29,000 

22,690 

• 

E 

3,200 

2.400 

Total 

52,800 

40,540 

70,100 

Flatfish* 

W 

180 

180 

(deep- 

C 

2,220 

2,220 

water) 

WYK 

1,330 

1,330 

SEO 

1,  150 

1.150 

Total 

4,  880 

t 

4.880 

6,430 

Rex  sole 

W 

1,280 

1,280 

- 

C 

5,540 

5,540 

WYK 

1,600 

1.600 

SEO 

1.050 

1,050 

Total 

9,470 

9,470 

12,320 

Flathead 

W 

16,420 

2,000 

sole 

C 

20,820 

5,000 

» 

WYK 

2,900 

2,900 

SEO 

1.250 

1.250 

Total 

41,390 

11,150 

51,560 

f 

Flatfish* 

W 

23,480 

4,500 

/ 

(shallow- 

C 

21,740 

13,000 

water) 

WYK 

1,160 

1,160 

SEO 

2.960 

2.960 

Total 


49,340    21,620 


61,810 
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Table  1.  (continued) 

- 

Species 

Area' 

ABC 

TAC 

OFL 

Arrowtooth 
flounder 

Total 
Sablefish* 

Subtotal 

Total 

Pacific' 
ocean 
perch 

Subtotal 
Total 

Short 
raker/ 

rougheye* 
Total 

Other 
rockf ish 

9.10 

Total 

Northern 
Rockf  ish""- 

Total 

Pelagic 
shelf 
rockf ish" 

Total 

Thornyhead 
rockf ish 

W 
C 

WYK 
SEO 

W 

C 

WYK 

SEO 

E 

W 

C 

WYK 

SEO 

E 

W 
C 
E 

W 
C 

WYK 
SEO 

W 

"   C 

E 

W 
C 

WYK 
SBO 

W 
C 
B 

17,990 

113,050 

18,190 

.5,910 

155,-140 

2,570 
6,440 
2,320 
3,560 
5,880 

8,000 

25,000 

2,500 

2.500 

^                  '. 

38,000 

2,570 
6,440 
2,320 
3,560 
5,880 

181,390 

• 

14,890 

2,700 

8,510 

810 

1,640 

14,890 

2,700  ' 
8,510 
810 
1,640 

20,020 

3,220 
10,120 

2.900 

_ 

• 

13,660 

220 

840 

560 

1,620 

90 

550 

270 

4.140 

13,660 

220 
840 

560 

16,240 

» 

« 

1,620  . 

90 
550 
150 

200 

2,340 

* 

« 

• 

5,050 

890 
4,640 

N/A 
5,530 

510 

3,480 
640 
860 

,  990 

890 

4,640 

N/A 

6,610 

■* 

5,530 

510 

3,480 
640 
860 

6,560 

• 

5,490 

360 
840 
800 

5,490 

360 
840 
800 

8,220   . 

Total 


2,000 


2,000 


3,050 
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Table  1.  (continued) 


Species 


Demersal 
shelf 
rockf ish" 


Area* 


ABC TAC 


OFL 


SEO 


390 


390 


540 


Atka 
mackerel 

Other"  " 
species 


GW 


GW 


600 


600     6,200 


N/A    11,260 


N/A 


TOTAL" 


416,600   236,440   531,410 


« 
s 


u 


Regulatory  areas  and  districts  are  defined  at  §  679.2. 
Pollock  is  apportioned  in  the  Western/Central  Regulatory  areas  among 
three  statistical  areas.   During  the  A  season,  the  apportionment  is 
based  upon  an  adjusted  estimate  of  relative  distribution  of  pollock 
biomass  at  25  percent,  56  percent,  and  19  percent  in  Statistical  Areas 
610,  620,  and  630,   respectively.   During  the  B  season,  the 
apportionment  is  based  on  the  relative  distribution  of  pollock  biomass 
at  25  percent,  66  percent,  and  9  percent  in  Statistical  Areas  610,  620, 
and  630,  respectively.   During  the  C  and  D  seasons,  the  apportionment  is 
based  on  the  relative  distribution  of  pollock  biomass  at  47  percent,  23 
percent,  and  30  percent  in  Statistical  Areas  610,  620,  and  630, 
respectively.   These  seasonal  apportionments  are  shown  in  Table  3.   In 
the  West  Yakutat  and  Southeast  Outside  Districts  of  the  Eastern 
Regulatory  Area,  pollock  is  not  divided  into  seasonal  allowances. 
The  annual  Pacific  cod  TAC  is  apf>ortioned  60  percent  to  an  A  season  and 
4  0  percent  to  a  B  season  in  the  Western  and  Central  Regulatory  Areas  of 
the  GOA.   Pacific  cod  is  allocated  90  percent  for  processing  by  the 
inshore  .component  and  10  percent  for  processing  by  the  offshore 
component.   Seasonal  apportionments  and  component  allocations  of  TAC  are 
shown  in  Table  4 . 

"IDeep  water  flatfish"  means  Dover  sole,  Greenland  turbot,  and  deep  sea 
sole. 

"Shallow  water  flatfish"  means  flatfish  not  including  "deep  water 
flatfish,"  flathead  sole,  rex  sole,  or  arrowtooth  flounder. 
Sablef ish  is  allocated  to  trawl  and  hook-and-line  gears  (Teddle  2) . 
"Pacific  ocean  perch"  means  Sebastes  alutus. 

"Short raker/ rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and 
S.  aleutianus  (rougheye) . 

"Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the 
West  Yakutat  District  means  slope  rockfish  and  demersal  shelf  rockfish. 
The  category  "other  rockfish"  in  the  Southeast  Outside  District  means 
slope  rockfish. 

"Slope  rockfish"  means  Sebastes  aurora  (aurora) ,  S.  melanostomus 
(blackgill),  S.  paucispinis  (bocaccio) ,  S.  goodei  (chilipepper) ,  S. 
crameri  (darkblotch) ,  S.  elongatus  (greenstriped) ,  §.  variegatus 
(harlequin),  §.  wilsoni  (pygmy),  S.  babcocki  (redbanded) ,  S.  proriger 
(redstripe) ,  S.  zacentrus  (sharpchin) ,  S^^.  iordani  (shortbelly) ,  S. 
brevispinis  (silvergrey) ,  S.  diploproa  (splitnose) ,  §.  saxicola 
(stripetail) ,  §.  miniatus  (vermilion),  and  S.  reedi  (yellowmouth) .   In 
the  Eastern  (SOA  only,  "slope  rockfish"  also  includes  northern  rockfish. 
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S.  polvspinous . 

"Demersal  shelf  rockfish"  means  Sebastes  pjnniger  (canary) ,  S.  nebulosus 

(china) ,  S.  caurinus  (copper) ,  S.  maliger  (quillback) ,  S.  helvomaculatus 

(rdsethom)  ,  S.  nigrocinctus  (tiger)  ,  and  S.  ruberrimus  (yelloweye)  . 

"Northern  rockfish"  means  Sebastes  polvspinis. 

"Pelagic  shelf  rockfish"  means  Sebastes  ciliatus  (dusky) ,  S.  entomelas 

(widow) ,  and  S.  flavidus  (yellowtail) . 

"Other  species"  means  sculpins,  sharks,  skates,  squid,  and  octopus.   The 

TAC  for  "other  species*  equals  5  percent  of  the  TACs  of  assessed  target 

species. 

N/A  means  not  applicable. 

The  total  ABC  is  the  sum  of  the  ABCs  for  assessed  target  species. 


Apportionment  of  Reserves 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock,  Pacific  cod,  flatfish,  and  the 
"other  species"  category  be  set  aside  in 
reserves  for  possible  apportionment  at  a 
later  date  (§  679.20(b)(2)).  fa  2002, 
NMFS  reapportioned  all  of  the  reserves 
in  the  final  harvest  specifications. 
NMFS  proposed  reapportionment  of  all- 
reserves  in  the  proposed  2003  (X)A 
groundfish  specifications  published  in 
the  Federal  Register  on  December  12, 
2002  (67  FR  76344).  NMFS  received  no 
public  comments  on  the  proposed 
reapportionments.  For  the  final  2003 
(X)A  harvest  specifications,  NMFS  has 
reapportioned  all  of  the  reserve  for 
pollock.  Pacific  cod,  flatfish,  and  "other 
species".  Specifications  of  TAC  shown 


in  Table  1  reflect  apportionment  of 
reserve  amounts  for  these  species  and 
species  groups. 

Apportionments  of  the  Sablefish  TAC 
Amounts  to  Vessels  Using  Hook-and- 
line  and  Trawl  Gear 

Under  §  679.20(a)(4)(i)  and  (ii), 
sablefish  TACs  for  each  of  the  regulatory 
areas  and  districts  are  allocated  to  hook- 
and-line  and  trawl  gear,  fa  the  Western 
and  Central  Regulatory  Areas,  80 
percent  of  each  TAC  is  allocated  to 
hook-and-line  gear  and  20  percent  of 
each  TAC  is  allocated  to  trawl  gear,  fa 
the  Eastern  Regulatory  Areas,  95  percent 
of  the  TAC  is  allocated  to  hook-and-line 
gear  and  5  percent  is  allocated  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Western,  Central,  and  Eastern 
Regulatory  Areas  may  only  be  used  to 


support  incidental  catch  of  sablefish  in 
directed  fisheries  for  other  target 
species,  fa  recognition  of  the  trawl  ban 
fa  the  SEO  District  of  the  Eastern 
Regulatory  Area,  the  Council 
recommended,  and  NMFS  concurs,  that 
5  percent  of  the  combmed  Eastern  GOA 
sablefish  TAC  be  allocated  to  trawl  gear 
in  the  WYK  District  and  the  remainder 
to  vessels  using  hook-and-line  gear.  This 
recommendation  results  in  an  allocation 
of  294  mt  to  trawl  gear  and  2,026  mt  to 
hook-and-line  gear  in  the  WYK  District 
and  3,560  mt  to  hook-and-line  gear  in 
the  SEO  District,  fa  the  SEO  District, 
100  percent  of  the  sablefish  TAC  is 
allocated  to  vessels  using  hook-and-line 
gear,  resulting  in  a  3,560  mt  allocation. 
Table  2  shows  the  allocations  of  the 
2003  sablefish  TACs  between  hook-and- 
line  gear  and  trawl  gear. 


Table  2  -  Final  2003  Sablefish  TAC  Specifications  in  the  GOA  and 
Allocations  Thereof  to  Hook-and-line  and  Trawl  Gear.  (Amounts  are 
in  mt) 


Area/District  ^ 

TAC 

Hook-and-line 
Allocation 

Trawl 
Allocation 

Western 
Central 
West  Yakutat 
Southeast  Outside 

2,570 
6,440 
2,320 
3,560 

2,056 
5,152 
2,026 
3,560 

514 

1,288 

294 

0 

TOTAL 

14,890 

12,794 

2,096 

Apportionments  of  Pollock  TAC  Among 
Seasons  and  Regulatory  Areas,  and 
Allocations  for  Processing  by  Inshore 
and  Ofibhore  Components 

fa  the  CJOA,  pollock  is  apportioned  by 
season  and  area,  and  is  further  allocated 
for  processing  by  inshore  and  offshore 
components.  Under  regulations  at 
§  679.20(a){5)(ii)(B),  the  annual  pollock 


TAC  specified  for  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  is 
apportioned  into  four  equal  seasonal 
apportionments  of  25  percent.  As 
established  by  §679.23{d)(2){i)  through 
(iv),  the  A,  B,  C,  and  D  season 
apportionments  are  available  from 
January  20  through  February  25,  from 
March  10  through  May  31,  from  August 
25  through  September  15,  and  bom 


October  1  through  November  1, 
respectively. 

Pollock  TACs  in  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  in 
the  A  and  B  seasons  are  apportioned 
among  Statistical  Areas  610,  620.  and 
630  fa  proportion  to  the  distribution  of 
pollock  biomass,  as  determfaed  by  a 
composite  of  NMFS  winter  surveys,  and 
in  the  C  and  D  seasons  in  proportion  to 
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the  distribution  of  pollock  biomass,  as 
determined  by  the  four  most  recent 
NMFS  summer  surveys.  The  Plan  Team 
recommended  an  adjustment  to  the 
distribution  of  pollock  in  the  Central 
Regiilatory  Area  diuing  the  A  season. 
The  Plan  Team  recommended  that 
during  the  A  season,  the  winter  and 
summer  distribution  of  pollock  be 
averaged  in  the  Central  Regulatory  Area 
to  better  reflect  the  distribution  of 
pollock  and  the  performance  of  the 
fishery  in  the  area  during  the  A  season. 
The  SSC,  AP,  and  Council  concurred 
with  the  Plan  Team's  recommendation. 
Within  any  fishing  year,  the  underage  or 
overage  of  a  seasonal  apportionment 
may  be  added  to  or  subtracted  from 
subsequent  seasonal  apportionments  in 
a  manner  to  be  determined  by  the 
Administrator,  Alaska  Region,  NMFS, 
(Regional  Administrator),  provided  that 


the  sum  of  the  revised  seasonal 
apportionment  does  not  exceed  30 
percent  of  the  annual  TAC 
apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20{a)(5)(ii)(B)).  For  2003.  30 
percent  of  the  annual  TAC  for  the 
Central  and  Western  Regulatory  Areas  is 
14.044  mt.  The  WYK  and  SEO  District 
pollock  TACs  of  1.078  mt  and  6,460  mt, 
respectively  are  not  apportioned 
seasonally. 

Regulations  at  §679.20(a)(6)(ii) 
require  that  the  entire  amount  of  the 
pollock  TAC  in  all  regulatory  areas  and 
all  seasonal  allowances  thereof  be 
allocated  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
after  subtraction  of  amounts  that  are 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  incidental  to 


directed  fishing  for  other  groundfish 
species.  The  amount  of  pollock 
available  for  harvest  by  vessels 
harvesting  pollock  for  processing  by  the 
offshore  component  is  that  amount 
actually  taken  as  incidental  catch  during 
directed  fishing  for  groundfish  species 
other  than  pollock,  up  to  the  maximum 
retainable  amounts  allowed  under 
regulations  at  §  679.20(e)  and  (f).  At  this 
time,  these  incidental  catch  amounts  are 
unknown  and  will  be  determined 
diuing  the  fishing  year. 

The  seasonal  biomass  distribution  of 
pollock  in  the  Western  and  Central 
GOA,  area  apportionments,  and 
seasonal  apportionments  for  the  A.  B,  C, 
and  D  seasons  are  summarized  in  Table 
3,  except  that  allocations  of  pollock  for 
processing  by  the  inshore  and  offshore 
components  are  not  shown. 


Table  3  -  Distribution  of  Pollock  in  the  Central  and  Western 
Regulatory  Areas  of  the  GOA;  Seasonal  Biomass  Distribution,  Area 
Apportionments;  and  Seasonal  Apportionments  of  Annual  TAC  in 
2003.  (Amounts  are  in  mt) 


Season 

Shumagin 
(Area   610) 
(biomass 
distribution) 

Chirikof 
(Area   620) 
(biomass 
distribution) 

Kodialc 
(Area   630) 
(biomass 
distribution) 

Total 

(biomasd 

distribution) 

A 

2,894    (25%) 

6,535    (56%) 

2,274    (19%) 

11,703    (100%) 

B 

2.894    (25%) 

7,778    (66%) 

1,031    (9%) 

11,703    (100%) 

C 

5,500    (47%) 

2,686    (23%) 

3,517    (30%) 

11,703    (100%) 

D 

5,500     (47%) 

2,686    (23%) 

3,517    (30%) 

11,703    (100%) 

Annual  Total 

16,788 

19,685 

10,339 

46,812 

Seasonal  Apportionments  of  Pacific 
Cod  TAC  and  Allocations  for 
Processing  of  Pacific  Cod  TAC  Between 
Inshore  and  OfEshore  Components 

Pacific  cod  fishing  is  divided  into  two 
seasons  in  the  Western  and  Central 
Regulatory  Areas  of  the  GOA.  For  hook- 
and-line,  pot  and  jig  gear  the  A  season 
begins  on  January  1  and  ends  on  June 
10,  and  the  B  season  begins  on 
September  1  and  ends  on  December  31. 
For  trawl  gear,  the  A  season  begins  on 
January  20  and  ends  on  Jiwe  10.  and  the 
B  season  begins  on  September  1  and 
ends  on  November  1  (§  679.23(d)(3)). 
Sixty  percent  of  the  annual  TAC  will  be 
available  as  a  directed  fishing  allowance 
during  the  A  season  and.  after 


subtraction  of  incidental  catch,  the 
remaining  40  percent  of  the  annual  TAC 
will  be  available  for  catch  during  the  B 
season,  and  will  be  allocated  between 
the  inshore  and  offshore  processing 
components  as  provided  in  50  CFR 
§  679.20(a)(6)(iii).  Between  the  A  and  B 
seasons,  directed  fishing  for  Pacific  cod 
is  closed  and  fishermen  participating  in 
other  directed  fisheries  may  retain 
Pacific  cod  up  to  the  maximiun 
retainable  amounts  allowed  imder 
regulations  at  §  679.20(e)  and  (f).  For 
purposes  of  clarification,  NMFS  points 
out  that  the  A  and  B  season  Pacific  cod 
fishery  dates  differ  from  those  of  the  A. 
B,  C.  and  D  season  dates  for  the  pollock 
fisheries.  In  accordance  with 
§679.20(apl)(ii),  any  overage  or 


underage  of  Pacific  cod  harvest  bom  the 
A  season  shall  be  subtracted  from  or 
added  to  the  subsequent  B  season. 
Regulations  at  §  679.20(a)(6)(iii} 
require  that  the  TAC  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be 
allocated  to  vessels  catching  Pacific  cod 
for  processing  by  the  inshore  and 
offshore  components.  Ninety  percent  of 
the  Pacific  cod  TAC  in  each  regulatory 
area  is  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component.  The  remaining  10  percent 
of  the  TAC  is  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component.  These  seasonal 
apportionments  and  component 
allocations  of  the  Pacific  cod  TAC  for 
2003  are  shown  in  Table  4. 
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Table  4  -  Final  2003  Seasonal  Apportionments  and  Allocations  of 
Pacific  cod  TAC  Amounts  in  the  GOA;  Allocations  for  Processing  by 
the  Inshore  and  Offshore  Comoonents.  (Amounts  are  in  mt\ 


Component 

Regulatory 

TAC 

Allocation 

area 

. 

Inshore 
(90%) 

Offshore 
(10%) 

Western 

15,450 

13,905 

1,545 

A 

Season    (60%) 

9,270 

8,343 

927 

B 

Season    (40%) 

6,180 

5,562 

618 

Central 

22,690 

20,421 

2,269 

A 

Season    (60%) 

13,614 

12,253 

1,361 

B 

Season    (40%) 

9,076 

8,166 

908 

Eastern 


2,400 


2,160 


240 


TOTAL: 


40,540 


36,486 


4,054 


"Other  Species"  TAC 

The  FMP  specifies  that  amounts  for 
the  "other  species"  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amounts  for  target  species.  The 
GO  A- wide  "other  species"  TAC  is 
calculated  as  11,260  mt,  which  is  5 
percent  of  the  sum  of  combined  TAC 
amoimts  for  the  target  species.' 

Pacific  Halibut  PSC  Mortality  Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
In  December  2002.  the  Council 
recommended  that  NMFS  maintain  the 
2002  halibut  PSC  limits  of  2.000  mt  for 
the  trawl  fisheries  and  300  mt  for  the 
hook-and-line  fisheries,  with  10  mt  of 
the  hook-and-line  limit  apportioned  to 
the  demersal  shelf  rockfish  (DSR) 
fishery  in  the  SEO  District  and  the 
remainder  to  the  remaining  hook-and- 
line  fisheries.  The  DSR  fishery  is 
defined  al  §  679.21(d)(4)(iii)(A)  and 
historically  has  been  apportioned  this 
amount  in  recognition  of  its  small  scale 
harvests.  Although  observer  data  are  not 
available  to  verify  actual  bycatch 
amounts,  given  most  vessels  are  less 
than  60  ft  (18.3  m)  length  overall  (LOA) 
and  are  exempt  from  observer  coverage, 
halibut  bycatch  in  the  DSR  fishery  is 
assumed  to  be  low  because  of  the  short 
soak  times  for  the  gear  and  the  short 
duration  of  the  DSR  fishery.  Also,  the 
DSR  fishery  occurs  in  the  winter  when 


less  of  an  overlap  exists  in  the 
distribution  of  DSR  and  halibut. 

Regulations  at  §  679.21(d)(4)  authorize 
exemption  of  specified  nontrawl  ^ 

fisheries  from  the  halibut  PSC  limit.  The 
Council  recommended  that  pot  gear,  jig 
gear,  and  the  hook-and-line  sablefish 
fishery  be  exempted  from  the  nontrawl 
halibut  limit  for  2003.  The  Council 
recommended,  and  NMFS  concurs  with, 
these  exemptions  because  of  the  low 
halibut  bycatch  mortality  experienced 
in  the  pot  gear  fisheries  (4  mt  in  2001 
and  2  mt  in  2002)  and  because  of  the 
1995  implementation  of  the  sablefish 
and  halibut  hidividual  Fishing  Quota 
(IFQ)  program.  The  sablefish  IFQ 
program  requires  legal-size  halibut  to  be 
retained  by  vessels  using  hook-and-line 
gear  if  a  halibut  IFQ  permit  holder  is 
aboard  and  is  holding  unused  halibut 
IFQ.  Halibut  mortality  for  the  jig  gear 
fleet  cannot  be  estimated  because  these 
vessels  do  not  carry  observers.  However, 
halibut  mortality  is  assumed  to  be  very 
low  given  the  small  amount  of 
groundfish  harvested  by  jig  gear  (336  mt 
in  2001  and  277  mt  in  2002)  and  the 
assumed  high  survival  rate  of  any 
halibut  that  are  incidentally  caught  by 
jig  gear  and  released. 

Under  §  679.21(d)(5),  NMFS 
seasonally  apportions  the  halibut  PSC 
limits  based  on  recommendations  from 
the  Council.  The  FMP  and  regulations 
require  that  the  following  information 
be  considered  by  the  Council  and  NMFS 
in  seasonally  apportioning  halibut  PSC 
limits:  (1)  Seasonal  distribution  of 
halibut,  (2)  seasonal  distribution  of 


target  groimdfish  species  relative  to 
halibut  distribution,  (3)  expected 
halibut  bycatch  needs  on  a  seasonal 
basis  relative  to  changes  in  halibut 
biomass  and  expected  catch  of  target 
groundfish  species,  (4)  expected  bycatch 
rates  on  a  seasonal  basis,  (5)  expected 
changes  in  directed  groundfish  fishing 
seasons.  (6)  expected  actual  start  of 
fishing  effort,  and  (7)  economic  effects 
of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry. 

The  emergency  interim  rule 
establishing  the  final  2002  groundfish  . 
and  PSC  specifications  (66  FR  956, 
January  8,  2002)  summarizes  Council 
findings  with  respect  to  each  of  the  FMP 
considerations  set  forth  here.  At  this 
time,  the  Council's  and  NMFS'  findings 
are  unchanged  from  those  set  forth  in 
2002.  The  opening  date  for  the  third 
seasonal  allowance  of  the  trawl  halibut 
PSC  limit  and  the  start  date  for  directed 
fishing  for  rockfish  by  trawl  gear  is  June 
29,  2003.  This  date  will  facilitate 
inseason  management  of  the  rockfish 
fisheries  and  reduce  the  effect  of  the 
rockfish  fisheries  on  the  annual  NMFS 
sablefish  survey  which  occturs  later  in 

July- 

NMFS  concurs  with  the  Council  s 
recommendations  described  here  and 
listed  in  Table  5.  Regulations  at 
§679.21(d)(5)(iii)  and  (iv)  specify  that 
any  overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  from  or  added  to  the  following 
seasonal  apportionment  within  the  2003 
fishing  year.  The  following  types  of 
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information  as  presented  in,  or 
summarized  from,  the  current  SAFE 
report,  or  as  otherwise  available  from 
NMFS,  Alaska  Department  of  Fish  and 
Game,  the  International  Pacific  Halibut 
Commission  (IPHC)  or  public  testimony 
were  considered  when  establishing  the 
halibut  PSC  limits: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  data 
collected  by  observers  during  2002.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  December  7,  2002,  is  1,997  mt, 
246  mt,  and  2  mt,  respectively,  for  a 
total  halibut  mortality  of  2,245  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  2002  fishing  year. 
Trawling  during  the  second  season 
closed  for  the  shallow-water  complex  on 
May  15  (67  FR  35448,  May  20,  2002) 
and  for  the  deep-water  fishery  complex 
on  May  24  (67  FR  37726,  May  30,  2002). 
Trawling  during  the  third  season  closed 
for  the  shallow-water  complex  on 
August  5  (67  FR  51499,  August  8,  2002) 
and  for  the  deep-water  fishery  complex 
on  August  2  (67  FR  51129.  August  7, 
2002).  Trawling  during  the  fourth 
season  closed  for  both  the  shallow-water 
complex  and  the  deep-water  fishery 
complex  on  September  1  (67  FR  55730, 
August  30,  2002  and  67  FR  56320, 
September  3,  2002).  Except  for  a  brief 
period  between  November  6  and  10, 
2002  (67  FR  67798,  November  7,  2002). 
all  trawling  in  the  GOA  closed  (with  the 
exception  of  pelagic  trawl  gear  targeting 
pollock)  for  the  remainder  of  the  year  on 
October  13  (67  FR  64066,  October  17, 
2002). 

The  amount  of  groundfish  that  vessels 
using  trawl  gear  might  have  harvested  if 
halibut  catch  limitations  had  not 
restricted  the  season  in  2002  is 
unknown. 

(B)  Expected  Changes  in  Groundfish 
Stocks 

In  December  2002,  the  Council 
adopted  higher  2003  ABCs  for  flathead 
sole,  arrowtooth,  sablefish,  other 
rockfish,  northern  rockfisb.  Pacific 
ocean  perch,  demersal  shelf  rockfish, 
and  thomyhead  rockfish  than  those 
established  for  2002.  The  Council 
adopted  lower  2003  ABCs  for  pollock, 
Pacific  cod,  and  shallow  water  flatfish 
than  those  established  for  2002.  For  the 
remaining  targets,  the  Council 


recommended  that  ABC  levels  remain 
unchanged  from  2002.  More  information 
on  these  changes  is  included  in  the  final 
SAFE  report  (November  2002)  and  in 
the  Council  and  SSC  December  2002 
meeting  minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  2003  TACs  for  the 
GOA  is  236,440  mt,  a  decrease  of  less 
than  1  percent  from  the  2002  TAC  total 
of  237,638  mt.  Thos6  fisheries  for  which 
the  2003  TACs  are  lower  than  in  2002 
are  pollock  (decreased  to  54,350  mt 
from  58,250  mt).  Pacific  cod  (decreased 
to  40,540  mt  from  44,230  mt),  and  other 
species  (decreased  to  1 1 ,260  mt  from 
11,330  mt).  Those  species  for  which  the 
2003  TACs  are  higher  than  in  2002  are 
shallow  water  flatfish  (increased  to 
21,620  mt  from  20,420  mt),  flathead  sole 
(increased  to  11,150  mt  from  9.280  mt), 
sablefish  (increased  to  14,890  mt  from 
12,820  mt),  northern  rockfish  (increased 
to  5,530  mt  from  4,980  mt).  Pacific 
ocean  perch  (increased  to  13,660  mt 
from  13,190  mt),  demersal  shelf  rockfish 
(increased  to  390  mt  frtim  350  mt),  and 
thomyhead  rockfish  (increased  to  2,000 
mtfrom  1,990  mt). 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  most  recent  halibut  stock 
assessment  was  prepared  by  the  IPHC  in 
December  2002.  The  halibut  resource  is 
considered  to  be  healthy,  with  total 
catch  near  record  levels.  Using  the  low 
range  of  estimates,  the  current 
exploitable  halibut  biomass  for  2003  in 
Alaska  is  estimated  to  be  263,086  mt. 
This  is  similar  to  the  estimate  of  273,950 
mt  for  2002., 

The  exploitable  biomass  of  the  Pacific 
halibut  stock  apparently  peaked  at 
326,520  mt  in  1988.  According  to  the 
IPHC,  the  long-term  average 
reproductive  biomass  for  the  Pacific 
halibut  resource  was  estimated  at 
118,000  mt.  Long-term  average  yield 
was  estimated  at  26,980  mt,  round 
weight.  The  species  is  fully  utilized. 
Recent  average  catches  (1994-96)  were 
33,580  mt  for  the  U.S.  and  6,410  mt  for 
Canada,  for  a  combined  total  of  39,990 
mt  for  the  entire  Pacific  halibut 
resource.  This  catch  was  48  percent 
higher  than  long-term  potential  yield, 
which  reflects  the  good  condition  of  the 
Pacific  halibut  resource.  In  January 
2003,  the  IPHC  recommended 
commercial  catch  limits  totaling  36,812 
mt  (roimd  weight  equivalents)  for 


Alaska  in  2003,  the  same  as  in  2002. 
Through  December  31,  2003, 
commercial  hook-and-line  harvests  of 
halibut  in  Alaska  total  37,219  mt  (round 
weight  equivalents). 

At  its  January  2003  meeting,  IPHC 
staff  reported  on  the  assessment  of  the 
halibut  stock  in  2002.  There  were  some 
significant  changes  in  the  assessment  as 
a  result  of  changes  in  the  underlying 
data  being  analyzed  and  the  persistence 
of  smaller  sizes  at  age  in  the  central  port 
of  the  halibut  range.  These  changes 
created  some  uncertainty  about 
differences  in  the  biomass  of  the  stock 
estimated  from  the  current  and  previous 
assessments.  Analyses  were  conducted 
for  the  2002  assessment  to  ensure  that 
the  stock  is  not  in  danger  of  being 
overharvested.  However,  the  IPHC  staff 
intends  to  resolve  these  technical  issues 
with  the  assessment  over  the  next  year. 
In  addition,  IPHC  staff  are  investigating 
a  new  harvest  policy  that  may  result  in 
greater  stability  in  the  yield  from  the 
fishery  and  insulate  the  process  of 
setting  catch  limits  from  technological 
changes  in  the  assessment.  This  harvest 
policy  will  also  be  reviewed  by  the 
IPHC.  The  resolution  of  technical  issues 
of  the  assessmentmay  indicate  a  larger 
estimate  of  biomass  in  the  central  region 
of  the  stock  distribution,  but  application 
of  the  proposed  harvest  policy  might 
dictate  slightly  lower  yields.  Because 
these  two  processes  may  be  somewhat 
counterbalancing,  IPHC  staff  wish  to 
complete  their  investigations  before 
recommending  any  changes  to  present 
catch  limits  or  the  harvest  policy.  While 
the  trajectory  of  the  halibut  stock 
biomass  is  downward,  the  biomass  is 
still  above  the  long-term  average  level 
and  is  expected  to  remain  above  this 
level  for  the  next  several  years. 

Additional  information  on  the  Pacific 
halibut  stock  assessment  and  the 
proposed  harvest  policy  may  be  found 
in  the  IPHC's  2002  Pacific  halibut  stock 
assessment  (dated  December  2Q02), 
available  from  the  IPHC  on  its  website 
at  http://www.iphc.washington.edu/ 
hal.com. 

(E)  Other  Factors 

The  proposed  2003  specifications  (67 
FR  76344,  December  12,  2002)  discuss 
potential  impacts  of  expected  fishing  for 
groundfish  on  halibut  stocks,  as  well  as 
methods  available  for,  and  costs  of, 
reducing  halibut  bycatch  in  the 
groundfish  fisheries. 
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Table  5  -  Final  2003  Pacific  halibut  PSC  limits,  allowances,  and 
apportionments.   The  Pacific  halibut  PSC  limit  for  hook-and-line  gear  is 
apportioned  to  the  demersal  shelf  rockfish  (DSR)  fishery  and  fisheries 
other  than  DSR.   The  hook-and-line  sablefish  fishery  is  exempt  from 
halibut  PSC  limits.  (Amounts  are  in  mt) 


Trawl  gear 
Dates 

Amount 

Hook -and  1 
Other  than  DSR 

ine  gear 

DSR 

Dates 

Amount 

Dates 

Amount 

Jan  20  -  Apr  1 

550 
(27.5%) 

Jan  1  -  June  10 

25p 
(86%) 

Jan  -  Dec  31 

10 
(100%) 

J^r  1  -  June  29 

400 
(20%) 

June  10  -  Sept  1 

5  (2%) 

,' 

^ 

June  29  -  Sept  1 

600 
(30%) 

Sept  1  -  Oct  1 

150 
(7.5%) 

Sept  1  -  Dec  31 

35 
(12%) 

Oct  1  -  Dec  31 

300 
(15%) 

Total : 

2,000 
(100%) 

290 
(100%) 

10 

(100%) 

Regulations  at  §  679.21(d){3)(ii). 
authorize  the  trawl  halibut  PSC  limit  to 
be  further  apportioned  to  trawl  fishery 
categories,  based  on  each  category's 
proportional  share  of  the  anticipated 
halibut  bycatch  mortality  during  the 
fishing  year  and  the  need  to  optimize 


the  amount  of  total  groundfish  harvest 
under  the  halibut  PSC  limit.  The  fishery 
categories  for  the  trawl  halibut  PSC 
limits  are:  a  deep-water  species 
complex,  comprised  of  sablefish, 
rockfish,  deep-water  flatfish,  rex  sole 
and  arrowtooth  floimder;  and  a  shallow- 


water  species  complex,  comprised  of 
pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species"  §679.21(d)(3)(iii). 
The  final  apportionment  for  these  two 
fishery  complexes  is  presented  in  Table 
6. 
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Table  6  -  Final  2003  apportionment  of  Pacific  halibut  PSC  trawl 
limits  between  the  trawl  gear  deep-water  species  complex  and 
shallow-water  species  complex.  (Amounts  are  in  mt) 


Season 


Shallow- water 


Jan.  20 -April  1 

450 

April  1-June  29 

100 

June  29-Sept.  1 

200 

Sept.  1-Oct.   1 

150 

Subtotal 

Jan.  20 -Oct.   1 

900 

Deep-water 


Total 


100  ,  550 

300  400 

400  600 

Any  Remainder  150 


,800 


1,700 


Oct.   1-Dec.  31 


Total 


300 
2,000 


No  apportionment  between  shallow-water  and  deep-water  fishery 
complexes  during  the  5th  season  (Oct.  1  -  Dec.  31) 


Halibut  Discavd  Mortality  Rates 

The  Council  recommended,  and 
NMFS  concurs,  that  the  halibut  discard 
mortality  rates  (DMRs)  recommended  by 
the  IPHC  staff  for  the  2002  GOA 
groundfish  fisheries  be  used  to  monitor 
halibut  bycatch  mortality  limits 
established  for  the  2003  GOA 
groundfish  fisheries.  The  IPHC 
recommended  use  of  long-term  average 
DMRs  for  the  2001-2003  groundfish 
fisheries.  The  IPHC  recommendation 
also  includes  a  provision  that  DMRs 


could  be  revised  should  analysis 
indicate  that  a  fishery's  annual  DMR 
diverges  substantially  (up  or  down) 
from  the  long-term  average.  Most  of  the 
DMRs  were  based  on  an  average  of 
mortality  rates  determined  from  NMFS 
observer  data  collected  between  1990 
and  1999.  DMRs  were  lacking  for  some 
fisheries,  so  rates  from  the  most  recent 
years  were  used.  For  the  "other  species" 
fishery,  where  insufficient  mortality 
data  are  available,  the  mortality  rates  of 
halibut  caught  in  the  trawl,  hook-and- 


line,  and  pot  gear  Pacific  cod  fisheries 
were  reconunended  as  a  default  rate. 
The  DMRs  for  2003  are  unchanged  fi-om 
those  used  in  2002  in  the  GOA.  The 
DMRs  for  hook-and-line  targeted 
fisheries  range  from  8  to  24  percent.  The 
DMRs  for  trawl  targeted  fisheries  range 
&t)m  58  to  72  percent.  The  DMRs  for  all 
pot  targeted  fisheries  is  14  percent.  The 
final  2003  DMRs  are  listed  in  Table  7. 
The  justification  for  these  DMRs  is 
discussed  in  Appendix  A  of  the  final 
SAFE  report  dated  November  2002. 
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Table  7  -  Final  2003  Pacific  Halibut  Discard  Mortality  Rates  for 
Vessels  Fishing  in  the  GOA.  (Listed  Amounts  are  percent  of 
halibut  bycatch  assumed  to  be  dead) 


Gear  and  Target 


Mortality  Rate 


HOOK-AND-LINE 

Other  species 

Pacific  cod 

Rockf ish 

Sablefish 
TRAWL 

Arrowtooth  Flounder 

Atka  mackerel 

Deep-water  flatfish 

Flathead  sole 

Nonpelagic  pollock 

Other  species 

Pacific  cod 

Pelagic  pollock   * 

Rex  sole 

Rockf ish 

Sablefish 

Shallow-water  flatfish 


POT 


Other  species 
Pacific  cod 


14 

14 

8 

24 

62 
70 
60 
58 
61 
61 
61 
72 
61 
69 
66 
69 

14 
14 


Non-exempt  American  Fisheries  Act 
(AFA)  Catcher  Vessel  Groundfish 
Harvest  and  PSC  Limitations 

Regulations  at  §  679.64  established 
groundfish  harvesting  and  processing 
limitations,  silso  called  sideboards,  on 
AFA  catcher/processors  and  catcher 
vessels  in  the  GOA.  These  sideboard 
limits  are  necessary  to  protect  the 
interests  of  fishermen  and  processors, 
who  have  not  directly  benefitted  from 
the  AFA,  from  fishermen  and  processors 
who  have  received  exclusive  harvesting 
and  processing  privileges  under  the 
AFA.  Under  the  AFA  regulations,  listed 
AFA  catcher/processors  (§  679.4(l)(2){i)) 
are  prohibited  fitjm  harvesting  any 


species  of  fish  in  the  GOA 
(§  679.7(k)(l)(ii))  and  from  processing 
any  pollock  harvested  in  a  directed 
pollock  fishery  in  the  GOA  and  any 
groimdfish  heuT^ested  in  Statistical  Area 
630  of  the  GOA  (§679.7(k){l)(iv)).  The 
Council  recommended,  and  NMFS 
concurs,  that  certain  AFA  catcher 
vessels  in  the  GOA  be  exempt  from 
groimdfish  sideboard  limits.  The  AFA 
regulations  exempt  AFA  catcher  vessels 
in  the  GOA  less  than  125  ft  (38.1  m) 
LOA  whose  annual  Bering  Sea  and 
Aleutian  Islands  (BSAI)  pollock 
landings  totaled  less  than  5,100  mt  and 
that  made  30  or  more  GOA  groundfish 
landings  from  1995  through  1997 
(§679.64(b)(2)(i)(A)). 


For  non-exempt  AFA  catcher  vessels 
in  the  GOA,  sideboard  limits  are  based 
upon  their  traditional  harvest  levels  of 
TAG  in  groundfish  fisheries  covered  by 
the  GOA  FMP.  The  AFA  regulations 
base  the  groundfish  sideboard  limits  in 
the  GOA  on  the  retained  catch  of  non- 
exempt  AFA  catcher  vessels  of  each 
sideboard  species  from  1995  through 
1997  divided  by  the  TAG  for  that 
species  over  the  same  period 
(§  679.64(b)(3)(iii)).  These  amounts  are 
listed  in  Table  8.  All  catch  of  sideboard 
species  made  by  non-exempt  AFA 
catcher  vessels,  whether  as  targeted 
catch  or  incidental  catch,  will  be 
deducted  frt>m  the  sideboard  limits  in 
Table  8. 
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Table  8  -  Final  2003  GOA  Non-Exempt  AFA  Catcher  Vessel  (CV) 
Harvest  Limitations  (Sideboards) .  (Amounts  are  in  mt) 

Groxindfi 

sh 

Species 

Apportionments  and 
Allocations  by 
Area/Season/processor/Gear 

Ratio  of 
1995-1997 
Non- Exempt 
AFA  CV 
Catch  to 
1995-1997 
TAC 

2003 
TAC 

2003  Non- 
Exempt  AFA 
Catcher 
Vessel 
Sideboard 

Pollock 

A  Season  (W/C  areas  onlv) 

0.6112 
0.1427 
0.2438 

0.6112 
0.1427 
0.2438 

0.6112 
0.1427 
0.2438 

0.6112 
0.1427 
0.2438 

0.3499 
0.3499 

2,894 
6,535 
2,274 

2,894 
7,778 
1,031 

5,500 
2,686 
3,517 

5,500 
2,686 
3,517 

1,078 
6,460 

•  • 

1,769 
933 
554 

1,769 

1,110 

251 

3,362 
383 
857 

3,362 
383 
857 

377 
2,260 

January  20  -  February  25 

Shumagin  (610) 

Chirikof  (620) 

Kodiak  (630)             i 

B  Season  (W/C  areas  onlv) 

March  10  -  June  1 
Shumagin  (610) 
Chirikof  (620) 
Kodiak    (630) 

C  Season  (W/C  areas  onlv) 

August  25  -  September  15 
Shumagin  (610) 
Chirikof  (620) 
Kodiak    (630) 

D  Season  (W/C  areas  onlv) 

October  1  -  November  1 
Shumagin  (610) 
Chirikof  (620) 
Kodiak    (630) 

Annual 

WYK      (640) 

SBO      (650) 
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Pacific 
cod 


A  Season^ 

January  1  -  June  10 

W  inshore 

offshore 
C  inshore 
offshore 


Flatfish 
deep- 
water 


B  Season^ 
September  1  - 
W  inshore 

offshore 
C  inshore 
offshore 

Annual 
E  inshore 
offshore 


December  31 


Rex  sole 


Flathead 
sole 


Flatfish 
shallow- 
water 


Arrow- 

tooth 

flounder 


W 
C 

E 


W 
C 
E 


W 
C 
E 


W 
C 

E 


Setble- 
fish 


Pacific 
Ocean 
perch 


Short - 
raker/ 
Rougheye 


Other 
rockf ish 


W 
C 
E 


W  trawl  gear 
C  trawl  gear 
E  trawl  gear 


W 
C 
E 


W 
C 
E 


W 

C 

E 


0,1423 

8,343 

0.1026 

927 

0.0722 

12,253 

0.0721 

1,361 

0.1423 
0.1026 
0.0722 
0.0721 


0.0079 
0.0078 


0.0000 
0.0670 
0.0171 


0.0010 
0,0402 
0.0153 


0.0036 
0.0261 
0.0048 


0.0156 
0.0598 
0.0126 


0.0021 
0.0309 
0.0020 


0.0000 
0.0720 
0.0488 


0.0623 
0.0866 
0.0466 


0.0000 
0.0237 
0.0124 


0.0034 
0.2065 
0.0000 


5,562 
618 

8,168 
908 


2,160 
240 


180 
2,220 
2,480 


1,280 
5,540 
2,650 


2,000 
5,000 
4,150 


4,500 

13,000 

4,120 


8,000 

25,000 

5,000 


514 

1,288 

294 


2,700 
8,510 
2,450 


220 
840 
560 


90 
550 
350 


1,187 

95 

885 

98 


791 
63 

590 
65 


17 
2 


0 

149 

42 


1 

223 

41 


7 

130 

20 


70 

777 

52 


17 

773 

10 

0 
93 
14 


168 
737 
114 


0 
20 

7 


0 

114 

0 


9938  Federal  Register /Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


Northern 
rockf ish 

W 
C 

0.0003 
0.0336 

890 
4,640 

0 
156 

Pelagic 
shelf 
rockf ish 

W 

C         , 

E 

0.0001 
0.0000 
0.0067 

510 
3,480 
1,500 

0 

0 

10 

Thorny - 
heacJ 
rockf ish 

W 
C 
E 

0.0308 
0.0308 
0.0308 

360 
840 
800 

11 
26 
25 

Demersal 
shelf 
rockf ish 

SEC 

0.0020 

390 

1 

Atka 
mackerel 

Gulf  wide 

0.0309 

600 

19 

Other 
species 

Gulf  wide 

0.0090 

11,260 

101 

»  The 
2  The 


Pacific  cod  A  season  for  trawl  gear  opens  January  20. 
Pacific  cod  B  season  for  trawl  gear  closes  November  1 


PSC  sideboard  limits  for  non-exempt  exempt  AFA  catcher  vessels  in  each  through  1997  (§  679.64(b)(4)).  These 

AFA  catcher  vessels  in  the  GOA  are  PSC  target  category  from  1995  through  amoimts  are  shown  in  Table  9. 

based  upon  the  ratio  of  aggregate  1997  relative  to  the  retained  catch  of  all  , 

retained  groundfish  catch  by  non-  vessels  in  that  fishery  from  1995 
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Table  9  -  Final  2003  Non-Exempt  AFA  Catcher  Vessel  PSC  Limits  for  the 
GOA.  (Amoxints  are  in  mt) 


PSC 
Species 


Halibut 
(mortality 
in  mt) 


Target  Fishery  and 
Season 


Trawl  1st  Seasonal 

Allowance 

January  20  -  April  1 

shallow  water  targets 

deep  water  targets 


Ratio  Of 
1995-1997 
Non- Exempt 
AFA  CV 
Retained 
Catch  to 
Total 
Retained 
Catch 


Trawl  2nd  Seasonal 

Allowance 

April  1-  June  29 

shallow  water  ta'rgets 

deep  water  targets 


Trawl  3rd  Seasonal 

Allowance 

June  29  -  Sept  1 

shallow  water  targets 

deep  water  targets 


Trawl  4th  Seasonal 

Allowance 

Sept  1  -  October  1 

shallow  water  targets 

deep  water  targets 


Trawl  5th  Seasonal 

AllowcUice 

October  1  -  December  31 

all  targets 


0.340 
0.070 


2003  PSC 
Limit 


45.0 
100 


2003 

Non- 

Exempt 

AFA 

Catcher 

Vessel 

PSC 

Limit 


0.340 
0.070 


0.340 
0.070 


0.340 
0.070 


100 
300 


200 
400 


153 

7 


34 
21 


150 
0 


0.205 


300 


68 
28 


51 
'  0 


62 


Directed  Fishing  Closures 

In  accordance  with  §  679.20(d)(l)(i),  if 
the  Regional  Administrator  determines 
that  any  allocation  or  apportionment  of 
a  target  species  or  "other  species" 
category  apportioned  to  a  fishery  or, 
with  respect  to  pollock  and  Pacific  cod, 
to  an  inshore  or  offshore  component, 
vdll  be  reached,  the  Regional 


Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  GOA 


Regulatory  Area  or  district 
(§679.20(d)(l)(iii)). 

The  Regional  Administrator  has 
determined  that  the  following  TAG 
amounts  for  the  species  and  species 
groups  listed  in  Table  10  are  necessary 
as  incidental  catch  to  support  other 
anticipated  groxmdfish  fisheries  for  the 
2003  fishing  year. 
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Table  10  -  Incidental  Catch  Needed  to  Support  Other  Directed 
Fisheries  in  the  GOA  in  2003.  (Amounts  are  in  mt) 


Target 

Regulatory  Area 

Gear/ Component 

Amount 

Atka  Mackerel 

entire  GOA 

- 

all 

600 

Thomyhead 
Rockfish 

entire  GOA 

- 

all 

2,000 

Short raker 
Rougheye  Rockfish 

entire  GOA 

» 

all 

1,620 

• 

Other  Rockfish 

entire  GOA 

all 

990 

Sablef ish 

entire  GOA 

trawl 

2,096 

Pollock 

entire  GOA 

all/c 

)ff  shore 

unknown 

Consequently,  in  accordance  with 
§679.20(d)(l){i).  the  Regional 
Administrator  establishes  the  directed 
fishing  allowances  for  the  species  or 
species  groups  listed  in  Table  10  as 
zero. 

Therefore,  in  accordance  with 
§679.20(dMl)(iii),  NMFS  is  prohibiting 
directed  fishing  for  those  species,  areas, 
gear  types,  and  processing  components 
listed  in  Table  10.  These  closures  will 
remain  in  effect  through  2400  hrs,  A.l.t., 
December  31,2003. 


Regulations  at  §  679.64(b)(5)  provide 
for  management  of  AFA  catcher  vessel 
groundfish  harvest  limits  and  PSC  limits 
using  directed  fishing  closures  and  PSC 
closures  according  to  procedures  set  out 
at  §§679.20(d)(l)(iv)  and  679.21(d)(8) 
and  (e)(3)(v).  The  Regional 
Administrator  has  determined  that  in 
addition  to  the  closures  listed  above, 
many  of  the  non-exempt  AFA  catcher 
vessel  sideboard  amounts  listed  in  Table 
9  are  necessary  as  incidental  catch  to 
support  other  anticipated  groimdfish 
fisheries  for  the  2003  fishing  year.  In 


accordance  with  §679.20(d)(l)(iv),  the 
Regional  Administrator  establishes  the 
directed  fishing  allowances  for  the 
species  and  species  groups  in  the 
specified  areas  in  Table  11  as  zero. 
Therefore,  in  accordance  with 
§679.20(d){l)(iii),  NMFS  is  prohibiting 
directed  fishing  by  non-exempt  AFA 
catcher  vessels  in  the  GOA  for  the 
species  and  species  groups  in  the 
specified  areas  in  Table  11.  These 
closures  will  remain  in  effect  through 
2400  hrs.  A.l.t..  December  31. 2003. 
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Table  11  -  Non-Exempt  AFA  Catcher  Vessel  Sideboard 
Fishing  Closures  in  the  GOA.   (Amounts  are  in  mt) 

Directed 

Species 

Regulatory        Gear 
Area/District 

Amount 

Pacific  cod 

E  GOA              all 

19 

Deep-water  flatfish 

W  and  E  GOA        all 

0  and  42 

Rex  sole 

W  and  E  GOA        all 

1  and  41 

Flathead  sole 

E  GOA              all 

20 

Shallow-water  flatfish 

E  GOA            ,  all 

52 

Arrowtooth  flounder 

E  GOA              all 

10 

Pacific  ocean  perch 

W  GOA              all 

168      "^N 

Northern  rockfish 

W  GOA  -     .  '      all 

0 

Pelagic  shelf  rockfish 

entire  GOA          all 

10 

Demersal  shelf  rockfish 

SEO  District        all 

1 

« 

Other  species 

entire  GOA      '    all 

101 

Under  authority  of  the  interim  2003 
specifications  (67  FR  78733,  December 
26,  2002),  pollock  fishing  opened  on 
January  20,  2003,  for  amoimts  specified 
in  that  notice.  NMFS  has  since  closed 
Statistical  Area  610  to  directed  fishing 
for  pollock  effective  1200  hrs,  A.l.t., 
January  23,  2003  (68  FR  4115.  January 
28.  2003),  and  Statistical  Area  630  to 
directed  fishing  for  pollock  effective 
1200  hrs,  A.l.t..  January  21,  2003  (68  FR 
2921,  January  22.  2003),  and  opened 
Statistical  Area  630  to  directed  fishing 
for  pollock  effective  1200  hrs.,  A.l.t.. 
February  13.  2003  through  1200  hrs. 
A.l.t.,  February  14,  2003  (68  FR  7448, 
February  14.  2003).  The  closures  for 
pollock  in  Statistical  Areas  610  and  630 
will  remain  in  effect  through  1200  hrs, 
A.l.t..  March  10.  2003.  NMFS  has 
prohibited  directed  fishing  for  Pacific 
cod  by  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component 
effective  120q^hrs.  A.l.t..  February  1. 
2003  (68  FR  5585,  February  1.  2003),  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area,  effective 
1200  hrs,  A.l.t.,  February  9,  2003  (68  FR 
7323,  February  13,  2003).  and  by  vessels 
catching  Pacific  cod  for  processing  by 


the  inshore  component  in  the  Western 
Regulatory  Area,  effective  1200  hrs, 
A.l.t..  February  17,  2003  (68  FR  8154. 
February  20.  2003).  The  closures  for 
Pacific  cod  in  the  Western  and  Central 
Regulatory  Areas  will  remain  in  effect 
through  1200  hrs.  A.l.t.,  September,!, 
2003. 

These  closures  supersede  the  closures 
announced  in  the  interim  2003  harvest 
specifications  (67  FR  78733.  December 
26,  2002).  While  these  closures  are  in 
effect,  the  maximum  retainable  amoimts 
at  §  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  These  closures  to 
directed  fishing  are  in  addition  to 
closures  and  prohibitions  found  in 
regulations  at  §  679.  NMFS  may 
implement  other  closures  during  the 
2003  fishing  year  as  necessary  for 
effective  conservation  and  management. 
Response  to  Comments 

NMFS  received  one  letter  of  comment 
in  response  to  the  proposed  2003 
harvest  specifications  (67  FR  76344, 
December  12,  2002). 

Comment  1.  A  request  for  an 
extension  of  time  in  which  to  comment 
on  the  document.  ^^ 

Response.  Regulations  at  50  CFR 
679.20(c)(l)(i)(B)  provide  for  a  30-day 
comment  period  on  the  proposed 


specifications.  NMFS  has  determined 
that  an  extension  of  the  30-day 
comment  period  on  the  proposed 
harvest  specifications  would  pose 
unacceptable  management  implications 
for  the  2003  groimdfish  fisheries. 
Without  proposed  and  mterim 
specifications  in  effect  on  January  1,  the 
groimdfish  fisheries  would  not  be  able 
to  open  on  that  date,  which  would 
result  in  unnecessary  closures  and 
disruption  within  the  fishing  industry. 
Therefore.  NMFS  declines  to  extend  the 
comment  period  on  the  proposed 
specifications. 

Small  Entity  Compliance  Guide 

The  following  information  is  a  plain 
language  guide  to  assist  small  entities  in 
complying  vdth  this  final  rule  as 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule's  primary  management 
measures  are  to  announce  final  2003 
harvest  specifications  and  prohibited 
species  bycatch  allowances  for  the 
groundfish  fishery  of  the  GOA.  This 
action  is  necessary  to  establish  harvest 
limits  and  associated  management 
measures  for  groundfish  during  the  2003 
fishing  year  and  to  accomplish  the  goals 
and  objectives  of  the  Fishery 


9942 


Federal  Register /Vol.  68,  No.  41 /Monday.  March  3,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68.  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations  9943 


Management  Plan  for  the  Groundfish  of 
the  GOA.  This  action  affects  all 
fishermen  who  participate  in  the  GOA 
fishery.  NMFS  will  announce  closures 
of  directed  fishing  in  the  Federal 
Register  and  in  information  bulletins 
released  by  the  Alaska  Region.  Affected 
fishermen  should  keep  themselves 
informed  of  such  closures. 

Classification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  Executive  Order  12866. 

NMFS  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  that 
describes  the  impact  the  2003  harvest 
speciflcations  may  have  on  small 
entities,  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  603(b)). 
Notice  of  the  availability  of  the  IRFA, 
and  a  summary,  were  published  in  the 
classihcation  section  of  the  proposed 
specifications  for  the  groundfish 
fisheries  in  the  GOA  in  the  Federal 
Register  on  December  12,  2002  (67  FR 
76344).  The  coimnent  period  on  the 
proposed  GOA  harvest  specifications 
and  IRFA  ended  on  January  13,  2003. 
NMFS  did  not  receive  any  comments  on 
the  IRFA.  NMFS  has  prepared  a  FRFA 
for  this  action  and  a  copy  is  available 
from  the  Council  (see  ADDRESSES). 

The  small  entities  affected  by  this 
action  are  those  that  harvest  fish  under 
the  terms  of  the  specifications  in  the 
GOA.  The  FRFA  identified  1,264  small 
catcher  vessels  and  16  small  catcher/ 
processors. 

No  projected  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  were  identified  in 
connection  with  the  final  notice  of 
specifications. 

Four  alternatives  were  evaluated,  in 
addition  to  the  preferred  alternative 
used  for  the  specifications.  Alternatives 
were  defined  by  the  use  of  different 
harvest  rates  (F  values).  Impacts  of  the 
alternatives  were  estimated  on  the  basis 
of  their  associated  overall  fleet  gross 
revenue  levels.  Three  alternatives  (set  F 
equal  to  50  percent  of  max  FABC,  set  F 
equal  to  the  most  recent  5-year  average 
actual  F,  and  set  F  equal  to  zero]  all 
appeared  to  have  greater  adverse 
impacts  on  small  entities  than  the 
preferred  alternative.  One  alternative 
(set  F  equal  to  max  FABC)  had 
estimated  overall  gross  revenues  that 
were  about  4  percent  greater  than  those 
under  the  preferred  alternative  in  the 
GOA.  However,  this  alternative  one  was 
not  chosen  because  it  was  based  on 
2002  TACs,  which  do  not  take  into 
consideration  biological  survey 


information  collected  and  analyzed  in 
2002  and  evaluated  by  the  Council  and 
its  SSC  and  AP  committees  at  the  end 
of  2002.  The  preferred  alternative  was 
chosen,  rather  than  alternative  one, 
because  the  TACs  take  into  account  the 
best  and  most  recent  information 
available  regarding  the  status  of  the 
groundfish  stocks,  public  testimony, 
and  socio-economic  concerns. 

In  some  cases,  the  interim 
specifications  currently  in  effect  are  not 
sufficient  to  allow  directed  fisheries  to 
continue,  resulting  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  This  action  establishes 
the  harvest  specifications  for  the  2003 
fisheries  in  the  GOA.  Hence,  the  action 
must  be  effective  immediately  to 
provide  consistent,  uninterrupted 
management  and  conservation  of  fishery 
resources  and  to  allow  the  fishing 
industry  to  plan  its  fishing  operations. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  there  is  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
the  effective  date. 

Authority:  16  U.S.C.  773  et  seq.  16  U.S.C. 
1801  et  seq.,  and  3631  et  seq. 

Dated:  February  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 

Regulatory  Programs,  National  Marine 

Fisheries'Service. 

(FR  Doc.  03^814  Filed  2-25-03;  3:57  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Docket  No.  021 21 2307-2307-01 ;  i.D. 
022403E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasiui;  Pacific  Cod  by 
Catcher  Processors  and  Catcher 
Vessels  60  Feet  (18.3  m)Length  Overall 
and  Longer  Using  Pot  Gear  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiu«. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  catcher 
processor  vessels  using  pot  gear  and 
catcher  vessels  60  feet  (18.3  m)  length 
overall  (LOA)  and  longer  using  pot  gear 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 


necessary  to  prevent  exceeding  the  2003 
interim  total  allowable  catch  (TAG)  of 
Pacific  cod  allocated  to  these  vessels 
using  pot  gear  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  26,  2003,  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  for 
the  BSAI,  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  interim  TAG  of  Pacific  cod 
allocated  to  vessels  using  pot  gear  in  the 
BSAI  was  established  as  a  directed 
fishing  allowance  of  9,465  metric  tons 
by  the  interim  2003  harvest 
specifications  for  groundfish  in  the 
BSAI  (67  FR  78739,  December  26,  2002). 
See  §679.20(c)(2)(ii),  §679.2q(c)(5),  and 
§679.20(a)(7)(i)(A)and(C). 

In  accordance  with  §679.20(d)(l)(iii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  interim  TAG 
of  Pacific  cod  allocated  as  a  directed 
fishing  allowance  to  vessels  using  pot 
gear  in  the  BSAI  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
catcher  processor  vessels  using  pot  gear 
and  catcher  vessels  60  feet  (18.3  m)  LOA 
and  longer  using  pot  gear  in  the  BSAI. 
Vessels  less  than  60  feet  (18.3  m)  LOA 
using  pot  gear  in  the  BSAI  may  continue 
to  participate  in  the  directed  fishery  for 
Pacific  cod  imder  a  separate  Pacific  cod 
allocation  to  catcher  vessels  less  than  60 
feet  (18.3  m)  LOA  using  hook-and-line 
or  pot  gear. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA)  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 


contrjuy  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
interim  TAG,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 


date  of  this  action  under  5  U.S.C 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for-public 
comment. 

This  action  isirequired  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  25,  2003. 
Bruce  C.  Morehead, 

Acting  Director, Off  ice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-4887  Filed  2-26-03;  2:55  pm] 
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Federal  Register 
Vol.  68,  No.  41 
Monday.  March  3.  2003 


action:  Proposed  rule. 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart930 
[Docket  No.  FV03-930-1] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin;  Continuance  Referendum 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order. 

summary:  This  document  directs  that  a 
cojitinuance  referendum  be  conducted 
among  eligible  growers  and  processors 
of  tart  cherries  in  the  States  of  Michigan, 
New  York,  Pennsylvania,  Oregon.  Utah, 
Washington,  and  Wisconsin  to 
determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  tart  cherries 
grown  in  the  production  area. 
DATES:  The  referendum  will  be 
conducted  from  March  1 7  through 
March  28,  2003.  To  vote  in  this 
referendum,  growers  and  processors 
must  have  been  engaged  in  producing  or 
processing  tart  cherries  within  the 
production  area  during  the  period  July 
1,  2001  through  June  30,  2002. 
ADDRESSES:  Copies  of  the  marketing 
order  may  be  obtained  from  USDA, 
Washington,  DC  Marketing  Field  Office, 
4700  River  Road.  Unit  155,  Room  2A38, 
Riverdale,  Maryland  20737,  or  the 
Office  of  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW.,  Stop  0237,  Washington,  DC  20250- 
0237. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Regional  Manager, 
Washington,  DC  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  4700  River 
Road  Unit  155,  Room  2A38,  Riverdale, 


MD  20737;  telephone  (301)  734-5243; 
fax  (301)  734-5275;  or  Melissa 
Schmaedick,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  1035,  Moab.  UT 
84532;  telephone  (435)  259-7988;  fax 
(435) 259-4945. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  930  (7  CFR  part 
930),  hereinafter  referred  to  as  the 
"order."  and  the  applicable  provisions 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act,"  it  is  hereby  directed  that 
a  referendum  be  conducted  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  growers  and. processors.  The 
referendum  shall  be  conducted  during 
the  period  March  10  through  March  21, 
2003,  among  eligible  tart  cherry  growers 
and  processors  in  the  production  area. 
Only  growers  and  processors  that  were 
engaged  in  the  production  or  processing 
of  tart  cherries  in  the  States  of  Michigan, 
New  York,  Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin  during  the 
period  of  July  1,  2001,  through  June  30. 
2002,  may  participate  in  the 
continuance  referendum. 

USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  determining  whether  growers 
and  processors  favor  continuation  of 
marketing  order  programs.  The  USDA 
would  not  consider  termination  of  the 
order  if  continuance  is  favored  by  more 
than  50  percent  of  the  growers  and 
processors  who  vote  in  the  referendum 
provided  that  they  represent  more  than 
50  percent  of  the  volume  of  produced 
and  processed  tart  cherries  represented 
in  the  referendum. 

In  evaluating  the  merits  of 
continuance  versus  termination,  the 
USDA  will  not  only  consider  the  results 
of  the  continuance  referendum.  The 
USDA  will  also  consider  all  other 
relevant  information  concerning  the 
operation  of  the  order  and  the  relative 
benefits  and  disadvantages  to  growers, 
processors,  and  consumers  in  order  to 
determine  whether  continued  operation 
of  the  order  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  ballot  materials  used  in 
the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 


OfBce  of  Management  and  Budget 
(OMB)  and  have  been  assigned  0MB 
No.  0581-0177.  It  has  been  estimated 
that  it  will  take  an  average  of  30  minutes 
for  each  of  the  approximately  40 
processors  and  905  producers  of  tart 
cherries  in  the  production  area  to  cast 
a  ballot.  Participation  is  voluntary. 
Ballots  postmarked  after  March  21, 
2003,  will  be  marked  invalid  and  not 
included  in  the  vote  tabulation. 

Kenneth  G.  Johnson.  James  B. 
Wendland.  Patricia  A.  Petrella  and 
Dawana  Clark  of  the  Washington.  DC 
Marketing  Field  Office.  Fruit  and 
Vegetable  Programs.  Agricultural 
Marketing  Service.  USDA,  are  hereby 
designated  as  the  referendum  agents  of 
USDA  to  conduct  such  referendum.  The 
procedure  applicable  to  the  referendum 
shall  be  the  "Procedure  for  the  Conduct 
of  Referenda  in  Connection  With 
Marketing  Orders  for  Fruits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
Amended"  (7  CFR  Part  900.400  et.  seq). 

Ballots  will  be  mailed  to  all  growers 
and  processors  of  record  and  may  also 
be  obtained  from  the  referendum  agents 
and  from  their  appointees. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

Authority:  7  U.S.C.  601-674, 

Dated:  February  25,  2003. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-4874  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1405  and  1499 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  211 
RIN  0560-AG49 

Ocean  Freight  Claims  Administrative 
Appeal  Process 

AGENCIES:  Commodity  Credit 
Corporation,  USDA,  and  Agency  for 
International  Development. 


SUMMARY:  This  rule  would  establish  an  " 
administrative  appeals  procedure  that 
would  be  used  by  the  Commodity  Credit 
Corporation  (CCC)  with  respect  to  ocean 
transportation  cargo  loss  and  damage 
claims  arising  under  shipments  of 
agricultiiral  commodities  made 
available  by  CCC  under  various  foreign 
donation  programs.  Whether  or  not  title 
to  the  commodities  has  passed  from 
CCC  to  a  cooperating  sponsor,  which 
may  be  a  foreign  government,  private 
voluntary  organization,  or  private  entity, 
CCC  either  retains  the  right  or  may  be 
assigned  the  right  to  initiate,  prosecute, 
and.  with  certain  limited  exceptions, 
retain  the  proceeds  of  cargo  loss  and 
damage  claims.  The  rule  would  require 
that  any  recipient  of  CCC-donated 
commodities  must  include  in  the 
contract  for  the  ocean  transportation  of 
the  commodities  a  provision  that  the 
maritime  carrier  agrees  to  participate  in 
this  administrative  appeal  process. 

For  CCC  claims  initiated  on  behalf  of 
the  United  States  Agency  for 
International  Development  (USAID),  the 
rule  would  also  require  consultations 
between  agencies  and  the  crediting  of 
funds  collected  into  USAID  accounts. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2.  2003.  to  be  assiu^d  of 
consideration. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Steve  Mikkelsen,  Dfrector, 
Procurement  and  Donations  Division, 
USDA/FSA/PDD/STOP  0551, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0551  or  sent 
electronically  to: 

steve_mikkelsen@wdc.fsa.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
(braille,  large  print,  audiotape,  etc.)  ' 
should  contact  USDA's  Target  Center  at 
(202)  720-2600  (voice  and  TDD). 

Comments  concerning  USAID 
programs  should  also  be  addressed  to 
Lauren  Landis,  Director,  Office  of  Food 
For  Peace,  Bureau  for  Democracy, 
Conflict,  and  Humanitarian  Assistance, 
U.S.  Agency  for  International 
Development,  Room  7.06-157,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20523  or 
sent  electronically  to: 
Ilandis@usaid.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Mikkelsen  of  CCC  on  (202)  720- 
5074,  or  Jeffrey  Dnunmond  of  USAID  on 
(202)  712-0238. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  1286^  « 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
not  significant. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  riot 
applicable  to  this  rule  because  neither 
CCC  nor  the  United  States  Agency  for 
International  Development  (USAID)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  himian 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  emy  judicial  action  may  be 
brought  concerning  the  provisions  of 
this  rule,  the  administrative  remedies 
must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  th^  effects  of 
their  proposed  and  final  rules  with 
Federal  mandates  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  or  the  private  sector,  in 
the  aggregate  of  $100  million  or  more  in 
any  1  year.  This  rule  contains  no 
Federal  mandates  under  the  regulatory 
provisions  of  title  II  of  the  UMRA  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  nde  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  imposed  by  this  rule  have 


been  previously  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  OMB  has 
assigned  control  number  0051-0035  for 
this  information  collection.  This 
regulation  does  not  change  any  of  the 
information  collection  requirements. 

Background 

The  regulations  set  forth  at  7  CFR  part 
1 499  establish  the  general  terms  and 
conditions  governing  CCC's  donation  of 
commodities  to  cooperating  sponsors 
under  section  416(b)  of  the  Agricultural 
Act  of  1949  and  the  Food  for  Progress 
programs.  Under  7  CFR  1499.15(d)(1). 
notwithstanding  the  transfer  of  title, 
CCC  has  the  right  to  file,  pursue  and, 
with  certain  exceptions,  retain  the 
proceeds  frtjm  claims  arising  from  ocean 
transportation  cargo  loss  and  damage 
arising  out  of  shipments  of  commodities 
provided  to  governmental  cooperating 
sponsors.  Under  7  CFR  1499.15(d)(8),  if 
a  nongovernmental  cooperating  sponsor 
is  unable  to  effect  collection  of  a  claim 
or  negotiate  an  acceptable  compromise, 
the  nongovernmental  cooperating 
sponsor  is  required  to  assign  its  rights 
to  the  claim  to  CCC.  Nongovernmental 
cooperating  sponsors  must  also  assign 
their  claim  rights  to  CCC  upon  CCC's 

r60ll6St 

The  regulations  set  forth  at  22  CFR 
part  211  establish  the  general  terms  and 
conditions  governing  the  U.S.  Agency 
for  International  Development's 
(USAID)  food  donation  programs  under 
title  n.  Public  Law  480.  CCC  makes  the 
agricultural  commodities  available  to 
USAID  for  use  in  these  programs.  Under 
22  CFR  211.9(c)r2)(i),  whether  or  not 
title  to  conmiodities  is  transferred  fitjm 
CCC  to  the  cooperating  sponsor,  if 
USAID  contracted  for  the  ocean 
transportation,  CCC  has  the  right  to 
initiate,  prosecute,  and  retain  the 
proceeds  of  all  claims  against  maritime 
carriers  for  cargo  loss  and  damage 
arising  out  of  shipments  of  commodities 
made  available  by  CCC.  Under  22  CFR 
211.9(c)(2)(ii)(F),  if  a  nongovernmental 
cooperating  sponsor  is  imable  to  effect 
collection  of  a  claim  or  negotiate  an 
acceptable  compromise,  the 
nongovernmental  cooperating  sponsor  is 
required  to  assign  its  rights  to  the  claim 
to  CCC.  Nongovernmental  sponsors 
must  also  assign  their  claim  rights  to 
CCC  upon  CCC's  request. 

If  the  commodity  is  lost  or  damaged 
in  transit  due  to  the  fault  of  the  carrier, 
existing  admiralty  law  principles 
control  whether  the  party  contracting 
for  the  transportation  of  the  goods  may 
recover  damages  from  the  carrier.  The 
provisions  of  the  Carriage  of  Goods  by 
Sea  Act  (46  U.S.C.  1300  et  seq.)  either 
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apply  by  law,  or  are  incorporated  by 
reference  into  the  cargo  bookings  and 
charter  parties. 

CCC  does  not  have  an  established 
administrative  appeal  process  to  handle 
the  internal  review  of  these  cargo  claims 
before  the  claims  are  referred  to  the  U.S. 
Department  of  Justice  for  collection 
through  litigation.  This  rule  would 
establish  an  administrative  appeal 
process.  CCC  intends  that  independent 
hearing  officers  would  make  written 
determinations  with  respect  to  the  - 
claims.  Once  the  administrative  appeal 
was  completed,  if  the  Ccirrier  was 
determined  to  be  liable  for  the  loss  and 
damage  to  cargo,  CCC  would  follow  the 
CCC  debt  settlement  policies  and 
procedures  set  forth  in  7  CFR  part  1403 
to  collect  the  debt.  This  would  include 
but  would  not  be  limited  to  the 
administrative  offset  of  the  amount  of 
the  debt  against  other  freight  earned  by 
the  carrier  which  had  not  been  paid  or 
freight  earned  in  the  future. 

Section  212(e)  of  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agricultme  Reorganization  Act  of  1994 
{Pub.  L.  103-354)  provides  that, 
notwithstanding  any  other  provision  of 
law,  a  person  shall  exhaust  all 
administrative  appeal  procedures 
established  by  the  Secretary  of 
Agriculture  before  a  person  may  bring 
an  action  in  a  court  of  competent 
jurisdiction  against  the  Secretary,  the 
Department  of  Agriculture,  or  agency, 
office,  officer  or  employee  of  the 
Department.  Therefore,  a  carrier  would 
have  to  participate  in  the  administrative 
appeals  procedure  before  it  could  file  an 
action  in  court  contesting  the 
establishment  of  the  debt  or  possible 
subsequent  offset  of  the  debt.  The 
court's  review  would  be  limited  to  the 
administrative  record  established  in  the 
administrative  appeal. 

This  rule  also  establishes  a 
consultative  process  between  USAID 
Eind  CCC  for  claims  pursued  under  title 
II,  Public  Law  480  food  donation 
programs.  It  also  requires  CCC  to  credit 
the  appropriate  title  II  account  for  any 
funds  collected  by  or  remitted  to  CCC 
pursuant  to  22  CFR  211.9{c){2). 

List  of  Subjects 

7  CFR  Part  1405 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Cargo  claims.  Cooperating  sponsor, 
Maritime  carriers.  X 

7  CFR  Part  1499 

Agricultiu-al  commodities, 
Cooperating  sponsor. 


22  CFR  Part  211 

Agricultural  commodities, 
Cooperating  sponsor. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  CCC  proposes  to 
amend  7  CFR  parts  1405  and  1499,  and 
USAID  proposes  to  amend  22  CFR  part 
211  as  follows: 

7  CFR  CHAPTER  XIV 

PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  7  CFR 
part  1405  continues  to  read  as  follows: 

Authority:  15  U.S.C.  714(b)  and  714(c). 

2.  Add  §  1405.100  to  read  as  follows: 

§  1 405.1 00    Cargo  claims  appeal  process. 

(a)  Applicability.  (1)  The 
administrative  appeals  process  set  forth 
in  this  section  is  applicable  to  all  ocean 
transportation  cargo  loss  and  damage 
claims  arising  under  shipments  of 
agricultural  commodities  made 
available  by  CCC  under  section  416(b)  ot 
the  Agricultural  Act  of  1949,  the  Food 
for  Progress  Act  of  1985,  and  Title  II  of 
the  Agricultinal  Trade  Development  and 
Assistance  Act  of  1954,  commonly 
known  as  Public  Law  480,  and  any  other 
regulation  or  contract  that  incorporates 
by  reference  the  provisions  of  this 
section.  This  includes  the  movement  of 
cargoes  under  through  bills  of  lading  to 
inland  destinations. 

(2)  This  section  is  applicable  to  any 
determination  made  by  CCC  relating  to 
the  resolution  of  disputed  cargo  loss  and 
damage  claims  between  CCC  and  the 
maritime  carrier. 

(b)  Delegations  of  authority.  (1)  The 
Deputy  Vice  President,  CCC,  who  is 
Deputy  Administrator  for  Commodity 
Operations  of  the  Farm  Service  Agency 
(Deputy  Administrator),  shall  be 
responsible  for  administering  this 
section.  The  Deputy  Administrator  may 
delegate  the  authority  provided  in  this 
section  in  the  maimer  deemed 
appropriate  by  the  Deputy 
Administrator. 

(2)  The  Executive  Vice  President, 
CCC,  who  is  the  Administrator  for  the 
Farm  Service  Agency,  may  modify  or 
reverse  any  action  of  the  Deputy 
Administrator  or  a  designee  of  the 
Deputy  Administrator  made  with 
respect  to  this  section. 

(c)  Appeal  procedure.  (1)  If  CCC 
determines  that  a  maritime  carrier  is 
liable  for  loss  and  damage  that  occurred 
during  the  transportation  of 
commodities  made  available  by  CCC, 
CCC  will  notify  the  carrier  in  writing  of 
the  nature  of  the  violation.  The  carrier 
will  be  given  30  days  in  which  to  appeal 
the  determination  to  CCC  and  request 


either  a  hearing  before  a  hearing  officer 
or  a  hearing  by  telephone.  CCC  will 
provide  to  the  carrier  a  written 
acknowledgment  of  their  appeal  and 
request  for  a  hearing. 

(2)  If  the  carrier  requests  to  pursue  an 
appeal  but  not  a  hearing,  CCC  will  allow 
the  carrier  to  submit,  in  writing,  the 
reasons  why  the  carrier  believes  the 
determination  of  CCC  to  be  in  error.  The 
carrier  will  be  given  30  days  from  the 
receipt  of  the  acknowledgment  to  file 
any  statements  and  docuipents  in 
support  of  its  appeal.  The  carrier  will  be 
given  an  additional  15  days  to  respond 
to  any  new  issues  raised  by  CCC  in 
response  to  the  carrier's  initial 
submission. 

(3)  If  the  carrier  requests  to  pursue  an 
appeal  and  requests  a  hearing,  CCC  will 
notify  the  carrier  of  the  date  of  the 
hearing.  All  hearings  will  be  held  at  the 
Kansas  City  Commodity  Office  of  the 
Farm=Service  Agency,  6501  Beacon 
Drive,  Kansas  City,  Missouri  64133- 
4675,  except  as  may  be  determined  by 
CCC.  If  a  hearing  is  requested,  the 
carrier  will  be  notified  of  the  date  of  the 
hearing  and  will  be  afforded  30  days 
from  the  receipt  of  the  notification  of 
the  scheduling  of  the  hearing  to  submit 
any  statements  and  documents  in 
support  of  the  appeal.  The  carrier  will 
be  given  an  additional  15  days  following 
the  date  of  the  hearing  to  submit  any 
additional  material  that  may  have  been 
determined  necessary  due  to  issues 
raised  at  the  hearing. 

(4)  Determinations  of  the  hearing 
bfficer  shall  be  final  and  no  further 
appeal  within  CCC  shall  be  available 
except  as  may  be  specified  in  the  final 
determination  of  the  hearing  officer. 

(d)  Exhaustion  of  administrative 
remedy.  A  carrier  may  not  initiate  an 
action  in  any  court  of  competent 
jurisdiction  prior  to  the  exhaustion  of 
the  administrative  appeal  process  set 
forth  in  this  section. 

PART  1499— FOREIGN  DONATION 
PROGRAMS    . 

3.  The  authority  citation  for  7  CFR 
part  1499  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1431(b),  7  U.S.C. 
17360.  E.O.  12752. 

4.  Amend  §  1499.15  by  adding 
paragraph  (j)  to  read  as  follows: 

§  1 499.1 5  Liability  for  loss,  damage,  or 
improper  distribution  of  commodities — 
claims  and  procedures. 

***** 

(j)  Required  contract  term.  Any 
cooperating  sponsor  must  include  the 
following  provision  in  the  contract  for 
the  transportation  of  the  commodity 
made  available  by  CCC:  "The  provisions 


of  7  CFR  1405.100  shall  be  applicable  to 
this  contract  and  are  incorporated  by 
reference  in  their  entirety." 

22  CFR  CHAPTER  H 

PART  211— TRANSFER  OF  FOOD 
COMMODITIES  FOR  FOOD  USE  IN 
DISASTER  REUEF.  ECONOMIC 
DEVELOPMENT  AND  OTHER 
ASSISTANCE 

5.  The  authority  citation  for  22  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Section  207(c)  of  the 
Agricultural  Trade  Qevelopment  and 
Assistance  Act  of  1954,  as  amended;  see 
Public  Law  101-624, 104  Stat.  3632,  3641,  7 
U.S.C.  1726a(c). 

6.  Amend  §  211.9  by  adding 
paragraph  (c)(2)(v)  to  read  as  follows: 

§  21 1 .9    Liability  for  loss  damage  or 
improper  distribution  of  commodities. 

***** 

(c)*  *  * 

(2)*   *   * 

(v)  Any  funds  collected  by  or  remitted 
to  CCC  pursuant  to  this  section  shall  be 
credited  to  the  appropriate  Title  II 
account.  CCC  shall  also  consult  with 
USAID's  Office  of  Food  For  Peace  in 
Washington,  DC  (USAID/FFP)  before  it 
authorizes  the  settlement,  compromise, 
or  termination  of  a  claim.  CCC  shall  also 
consuh  with  USAID/FFP  before  it 
authorizes  a  CS  to  compromise  a  claim 
pmsuant  to  paragraph  {c)(2)(ii)(E)  of  this 
section. 
***** 

(i)  Required  contract  term.  Any 
cooperating  sponsor  must  include  the 
following  provision  in  the  contract  for 
carriage  of  the  commodity  donated  by 
CCC:  "The  provisions  of  7  CFR  1405.100 
shall  be  applicable  to  this  contract  and 
are  incorporated  by  reference  in  their 
entirety." 

Dated:  February  18,  2003. 
James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

Dated:  January  17,  2003. 
Roger  P.  Winter, 

Assistant  Administrator.  DCHA,  Agency  for 
International  Development. 
(FR  Doc.  03-4574  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-259-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modal  767  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  a  one-time  inspection 
to  detect  abrasion  damage  and 
installation  discrepancies  of  the  wire 
bundles  located  below  the  P37  panel, 
and  corrective  action  if  necessary.  For 
airplanes  already  subject  to  the  existing 
AD,  this  action  would  require 
inspecting  to  determine  whether  the 
existing  location  of  a  certain  wire 
support  standoff  is  adequate,  relocating 
the  wire  support  standoff  if  necessary, 
installing  protective  sleeving  over  the 
wire  bundles,  and  installing  wire 
bimdle  support  clamps  if  necessary. 
This  action  also  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes,  and 
require  inspecting  the  sleeving  on 
certain  wire  bimdles,  and 
accomplishing  corrective  action  if 
necessary,  on  those  airplanes.  The 
actions  specified  in  this  proposed  AD 
are  intended  to  detect  and  prevent 
abrasion  damage  and  correct  installation 
discrepancies  of  the  wire  bundles 
located  below  the  P37  panel,  which 
could  result  in  arcing  to  structure  and 
consequent  fire  or  loss  of  function  of 
affected  systems. 

DATES:  Comments  must  be  received  by 
April  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rvdes  Docket  No.  2001-NM- 
259-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
.  "Docket  No.  2001-NM-259-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must     ^ 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elias  Natsiopoulos,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6478;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the    . 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vtdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-25»-AD." 
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The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-259-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  November  15,  2001,  the  FAA 
issued  AD  2001-17-28  Rl.  amendment 
39-12510  (66  PR  58924,  November  26, 
2001),  applicable  to  certain  Boeing 
Model  767  series  airplanes,  to  require  a 
one-time  inspection  to  detect  abrasion 
damage  and  installation  discrepancies 
of  the  wire  bundles  located  below  the 
P37  panel,  and  corrective  action  if 
necessary.  That  action  was  prompted  by 
findings  of  abrasion  damage  and 
installation  discrepancies  of  these  wire 
bundles  on  certain  Boeing  Model  767 
series  airplanes.  The  requirements  of 
that  AD  are  intended  to  detect  and 
correct  such  abrasion  damage  and 
installation  discrepancies,  which  could 
resuh  in  arcing  to  structure  and 
consequent  fire  or  loss  of  function  of 
affected  systems. 

In  the  preamble  to  AD  2001-17-28 
Rl ,  we  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being  considered 
to  add  requirements  to  relocate  the  wire 
support  standoff  and  install  protective 
sleeving  over  the  wire  bundles,  and  to 
expand  the  applicability  of  the  AD  to 
include  certain  additional  airplanes.  We 
have  now  determined  that  further 
rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Infonnation 

We  have  previously  reviewed  and 
approved  Boeing  Alert  Service  Bulletins 
767-24A0134  (for  Model  767-200  and 
-300  series  airplanes)  and  767-24 AOl  35 
(for  Model  767-400ER  series  airplanes), 
both  Revision  1,  both  dated  October  18, 
2001.  AD  2001-17-28  Rl  refers  to  those 
alert  service  bulletins  as  appropriate 
sources  of  service  information  for  the 
actions  required  by  that  AD.  Those  alert 
service  bulletins  identify  two  "Work 
Packages,"  and  two  groups  of  airplanes. 
Work  Package  1  describes  procedures 
for  the  actions  that  are  currently 
required  by  AD  2001-1 7-28  Rl  for 
airplanes  listed  in  Group  1  in  the  alert 
service  bulletins.  Work  Package  2,  for 
Group  1  airplanes,  describes  procedures 
for  performing  an  inspection  to 
determine  whether  the  existing  location 


of  a  certain  wire  support  standoff  is 
adequate  and  whether  a  grommet  is 
installed  and  not  damaged  {e.g.,  chafed), 
installing  a  new  grommet  if  not  already 
installed  or  if  the  existing  grommet  is 
damaged,  relocating  the  wire  support 
standoff  if  necessary,  installing 
protective  sleeving  over  certain  wire 
bundles,  and  installing  wire  bundle 
support  clamps.  Work  Package  2,  for 
Group  2  airplanes,  describes  procedures 
for  inspecting  certain  wire  bimdles  to 
determine  the  type  of  protective 
sleeving  that  is  installed  and  the 
location  of  that  sleeving,  relocating 
protective  sleeving  or  replacing  it  with 
new  sleeving  if  necessary,  and  installing 
wire  bundle  support  clamps  if 
necessary.  The  alert  service  bulletins 
specify  to  make  sure  that  wire  bundles 
are  installed  inboard/above  the 
insulation  blankets  when  wire  bundle 
support  clamps  are  installed. 
Accomplishment  of  the  actions 
specified  in  the  applicable  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2001-17-28  Rl  to 
continue  to  require  a  one-time 
inspection  to  detect  abrasion  damage 
and  installation  discrepancies  of  the 
wire  bundles  located  below  the  P37 
panel,  and  corrective  action  if 
necessary.  The  proposed  AD  would  also 
require,  for  airplanes  already  subject  to 
the  existing  AD,  inspecting  to  determine 
whether  the  existing  location  of  a 
certain  wire  support  standoff  is 
adequate,  relocating  the  wire  support 
standoff  if  necessary,  and  installing 
protective  sleeving  over  the  wire 
bundles.  On  airplanes  not  included  in 
the  applicability  of  the  existing  AD,  the 
proposed  AD  would  require  inspecting 
the  protective  sleeving  on  certain  wire 
bundles,  and  corrective  action  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in     ■ 
accordance  with  the  alert  service 
bulletin  described  previously,  except  as 
discussed  under  the  heading, 
"Difference  Between  Proposed  AD  and 
Alert  Service  Bulletins." 

In  developing  an  appropriate 
compliance  time  for  this  AD,  we 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  proposed 
actions.  In  light  of  all  of  these  factors, 


we  find  an  18-month  compliance  time 
for  completing  the  new  proposed 
actions  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Explanation  of  Change  Made  To 
Existing  Requirements 

We  have  changed  all  references  to  a 
"detailed  visual  inspection"  in  the 
existing  AD  to  "detailed  inspection"  in 
this  proposed  AD. 

Also,  we  have  changed  the  alert 
service  bulletin  citations  throughout 
this  proposed  AD  to  exclude  the 
Evaluation  Form.  The  airplane 
manufacturer  intends  for  operators  to 
complete  and  submit  this  form  to 
provide  input  on  the  quality  of  the  alert 
service  bulletin.  However,  this  proposed 
AD  would  not  include  such  a 
requirement. 

Difference  Between  Proposed  AD  and 
Alert  Service  Bulletins 

Operators  should  note  that  the 
instructions  under  Work  Package  2  in 
the  alert  service  bulletins  do  not  specify 
what  type  of  inspection  is  needed  to 
determine  whether  the  existing  location 
of  a  certain  wire  support  standoff  is 
adequate  (Group  1  airplanes),  or  to 
determine  the  type  of  protective 
sleeving  that  is  installed  and  the 
location  of  that  sleeving  (Group  2 
airplanes).  We  have  determined  that  a 
detailed  inspection  is  necessary  to  make 
these  determinations. 

Ck>st  Impact 

There  are  approximately  839 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  325 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currently 
required  by  AD  2001-17-28  Rl  takes 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $39,000,  or 
$120  per  airplane. 

For  airplanes  in  both  Groups  1  and  2 
as  listed  in  the  alert  service  bulletins, 
the  new  proposed  actions  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be 
negligible.  Based  on  these  figures,  the 
cost  impact  of  the  new  proposed 
requirements  on  U.S.  operators  is 
estimated  to  be  $39,000,  or  $120  per 
airplane. 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up,- 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the-national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12510  (66  FR 


58924,  November  26,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  2001-NM-259-AD. 

Supersedes  AD  2001-17-28  Rl, 

amendment  39-12510. 

Applicability:  Model  767  airplanes, 
certificated  in  any  category,  line  numbers  (L/ 
Ns)  1  through  853  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  oii  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  prevent  abrasion  damage  and 
correct  installation  discrepancies  of  the  wire 
bundles  located  below  the  P37  panel,  which 
could  result  in  arcing  to  structure  and 
consequent  fire  or  loss  of  function  of  affected 
systems,  accomplish  the  following: 

Requirements  of  AD  2001-17-28  Rl 

Inspection  for  Damage  and  Installation 
Discrepancies 

(a)  For  airplanes  with  L/Ns  1  through  815 
inclusive:  Within  90  days  after  September  13, 
2001  (the  effective  date  of  AD  2001-17-28, 
amendment  39-12419),  perform  a  one-time 
detailed  inspection  of  the  wire  bundles 
located  below  the  P37  panel  to  detect 
abrasion  damage  and  wire  installation 
discrepancies  (including  missing  standoffs: 
missing,  chafed,  or  loose  cable  clamps; 
chafed  grommets;  and  v«re  bundles  located 
beneath  an  insulation  blanket),  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
24 AOl 34,  excluding  Evaluation  Form,  dated 
March  15,  2001,  or  Revision  1,  excluding 
Evaluation  Form,  dated  October  18,  2001  (for 
Model  767-200  and  -300  series  airplanes);  or 
767-24A0135,  excluding  Evaluation  Form, 
dated  March  15,  2001,  or  Revision  1, 
excluding  Evaluation  Form,  dated  October 
18,  2001  (for  Model  767-400ER  series 
airplanes).  If  any  damage  or  other 
discrepancy  is  found,  prior  to  further  flight, 
perform  corrective  actions  in  accordance 
with  the  applicable  alert  service  bulletin. 
After  December  11,  2001  (the  effective  date 
of  AD  2001-17-28  Rl,  amendment  39- 
12510),  only  Revision  1  of  the  alert  service 
bulletins  may  be  used. 

Note  2:  For  th«  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 


the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procediu^s 
may  be  required." 

New  Requirements  of  This  AD 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  do  all  actions  in  Work 
Package  2  of  Boeing  Alert  Service  Bulletin 
767-24A0134  (for  Model  767-200  and  -300 
series  airplanes)  or  767-24A0135  (for  Model 
767-400ER  series  airplanes),  twth  Revision  1, 
both  excluding  Evaluation  Form,  both  dated 
October  18,  2001,  as  applicable,  in 
accordance  with  the  Accomplishment 
instructions  of  the  applicable  alert  service 
bulletin.  For  Group  1  airplanes,  the 
procedures  in  Work  Package  2  include 
performing  a  detailed  inspection  to 
determine  whether  the  location  of  the  wire 
support  standoff  for  wire  bundle  W298  is 
adequate  and  whether  a  gronunet  is  installed 
and  not  damaged  (e.g.,  chafed),  installing  a 
new  grommet  if  not  already  installed  or  if  the 
existing  grommet  is  damaged,  relocating  the 
wire  support  standoff  as  applicable, 
installing  protective  sleeving  over  certain 
wire  bimdles,  and  installing  wire  bundle 
support  clamps.  When  installing  wire  bundle 
support  clamps,  make  sure  that  wire  bundles 
are  installed  inboard/above  the  insulation 
blankets.  For  Group  2  airplanes,  the 
procedures  in  Work  Package  2  include 
performing  a  detailed  inspection  of  the 
sleeving  on  wire  bundles  W298,  W235,  and 
W2130,  as  applicable,  to  determine  the  type 
of  protective  sleeving  installed  and  the 
location  of  that  sleeving,  relocating  the 
sleeving  or  replacing  the  sleeving  with  new 
sleeving  as  applicable,  and  installing  wire 
bundle  support  clamps  as  applicable.  When 
installing  wire  bundle  support  clamps,  make 
sure  that  wire  bundlps  are  installed  inboard/ 
above  the  insulation  blankets. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2001-17-28  Rl,  amendment  39-12510? are 
approved  as  alternative  methods  of 
compliance  with  the  corresponding 
requirements  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  Issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  February 
24.  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
fFR  Doc.  03-4842  Filed  2-28-03;  8:45  am] 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-19e-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonneii 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  MD-90-30 
airplanes.  This  proposal  would  require 
replacement  of  the  starter  relay  of  the 
auxiliary  power  unit  (APU)  with  a  new, 
improved  relay.  This  action  is  necessary 
to  prevent  failure  of  the  APU  starter 
relay,  which  could  result  in  depleted 
main  airplane  batteries,  overheated  APU 
starters,  and  damage  to  the  wiring 
adjacent  to  the  APU  starter.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
196-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
'via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-196-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 


Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  arid  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Bond,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5253;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conmiunications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-196-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-196-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that 
main  electrical  contacts  had  become 
stuck  on  the  auxiliary  power  imit  (APU) 
starter  relay  on  McDonnell  Douglas 
Model  MD-90-30  airplanes.  The  events 
led  to  smoke  emanating  from  the  APU 
starter  and/or  depletion  of  the  main 
airplane  batteries.  Analysis  of  failed 
relays  revealed  burned  and  welded 
main  electrical  contacts  of  the  starter 
relay.  Sticking  relay  contacts  may  lead 
to  failure  of  the  APU  starter  relay  and 
consequent  depleted  main  airplane 
batteries,  overheated  APU  starters,  and 
damage  to  the  wiring  adjacent  to  the 
APU  starter. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-^9A025,  Revision  01, 
dated  April  16,  2002,  including  an 
Evaluation  Form,  which  describes 
procedures  for  replacing  the  existing 
APU  starter  relay  with  a  new,  improved 
relay.  The  improved  relay  has  a  coil  that 
can  maintain  main  contact  pressure 
(force)  at  reduced  battery  voltage,  which 
will  minimize  the  possibility  of  APU 
starter  relay  failure.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  110 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,039  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $23,079,  or 
$1,099  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  riequirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Ther^ore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment    . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
McDonnell  Douglas:  Docket  2001-NM-196- 

AD. 

Applicability:  All  Model  MI>-90-30 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
>    To  prevent  failure  of  the  starter  relay  of  the 
auxiliary  power  unit  (APU),  which  could 
result  in  depleted  main  airplane  batteries, 
overheated  APU  starters,  and  damage  to  the 
wiring  adjacent  to  the  APU  starter, 
accomplish  the  following: 

Starter  Relay  Replacement 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  APU  starter  relay  with 
a  new,  improved  relay,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-49A025,  Revision  01,  dated  April  16, 
2002,  excluding  the  Evaluation  Form. 

fb)  Replacement  of  the  APU  starter  relay 
before  the  effective  date  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD9O-49A025,  dated 
December  13,  2000,  is  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  contactor  (starter  relay) 
having  part  number  5D0387-1.  A-770-WA- 
3,  or  AH-CXA-016  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  comphance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Special  Fligfat  Permits 

(e)  Special  flight  permits  may  be  i.ssued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
24,  2003. 
Ali  Balirami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  03-4841  Filed  2-28-03:  8:45  am) 

BHXING  CODE  491(K-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39     ' 

[Docket  No.  2001-NM-240-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  -300F,  -400,  and 
-400ER  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  revising  the 
Airworthiness  Limitations  Section  of 
the  Maintenance  Plaiming  Data  (MPD) 
Document  (767  Airworthiness 
Limitations  Instructions  (ALI)).  The 
revision  incorporates  into  the  ALI 
certain  inspections  and  compliance 
times  to  detect  fatigue  cracking  of 
principal  structural  elements  (PSE). 
This  action  would  expand  the 
applicability  in  the  existing  AD,  and 
would  require  incorporating  a  new 
revision  into  the  Airworthiness 
Limitations  Section  of  the  MPD 
Document.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  that 
fatigue  cracking  of  various  PSEs  is 
detected  and  corrected;  such  fatigue 
cracking  could  adversely  affect  the 
structural  integrity  of  these  airplanes. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
240-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
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Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
'Docket  No.  2001-NM-240-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson.  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S. 
FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following   . 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-240-AD.' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-240-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  19.  2001.  the  FAA  issued 
AD  2001-08-28.  amendment  39-12205 
(66  FR  21077.  April  27.  2001), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Maintenance  Planning  Data  (MPD) 
Document  (767  Airworthiness 
Limitations  Instructions  (ALI)).  The 
revision  will  incorporate  into  the  ALI 
certain  inspections  and  compliance 
times  to  detect  fatigue  cracking  of 
principal  structural  elements  (PSE). 
That  action  was  prompted  by  analysis  of 
data  that  identified  specific  initial 
inspection  thresholds  and  repetitive, 
inspection  intervals  for  certain  PSEs  to 
be  added  to  the  ALI.  The  requirements 
of  that  AD  are  intended  to  ensure  that 
fatigue  cracking  of  various  PSEs  is 
detected  and  corrected;  such  fatigue 
cracking  could  adversely  affect  the 
structural  integrity  of  these  airplanes. 

Actions  Since  Issuance  of  Previous  Rule 

hi  the  preamble  to  AD  2001-08-28, 
we  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  We  now 
have  determined  that  further 
rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination. 

New  Revisions  of  ALI 

We  have  reviewed  and  approved 
Subsection  B,  Section  9,  of  Boeing 
Document  D622T001-9,  entitled 
"Airworthiness  Limitations  and 
Certification  Maintenance 
Requirements,"  Revisions  June  2000, 
February  2001.  and  October  2002,  of  the 
Boeing  767  MPD  Document.  That 
document  describes  specific  initial 
inspection  thresholds  and  repetitive 
inspection  interveds  for  certain  PSEs 


(identified  as  structural  significant  items 
in  the  AU).  That  document  explicitly 
identifies  all  of  the  PSEs  that  are  to  be 
inspected  in  accordance  with  the 
requirements  of  the  ALI.  Boeing 
Document  D622T001-9,  Revision  June 
1997,  was  referenced  in  the  existing  AD 
for  accomplishment  of  the  actions 
specified. 

Subsection  B,  Section  9,  of  Boeing 
Document  D622T001-9  of  the  Boeing 
767  MPD  Document  references 
Appendix  B,  Revision  December  2002, 
which  provides  Damage  Tolerance 
Rating  (DTR)  Check  Forms  and  the 
procedures  for  using  the  forms  after 
accomplishment  of  the  initial 
inspections  identified  in  the  MPD  to 
determine  the  repetitive  inspection 
thresholds. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2001-08-28  to  expand 
the  applicability  in  the  existing  AD  and 
require  operators  to  revise  the  Boeing 
Model  767  ALI  to  incorporate  Boeing 
Document  D622T001-9,  Revisions  June 
2000,  February  2001,  and  October  2002 
of  the  Boeing  767  MPD  Document. 
However,  nothing  in  this  proposed  AD 
is  intended  to  affect  any  of  the 
requirements  related  to  the  life  limits  or 
certification  maintenance  requirements 
that  are  contained  elsewhere  in  the 
MPD.  This  proposed  AD  is  intended  to 
address  only  those  PSE  inspections  that 
are  referred  to  in  Subsection  B,  Section 
9,  entitled  "Airworthiness  Limitations — 
Structural  Inspections"  of  Boeing 
Document  D622T001-9,  Revision 
October  2002. 

Cost  Impact 

There  are  approximately  884 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  393 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

*rhe  actions  that  are  currently 
required  by  AD  2001-08-28  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  is  estimated  to  be  $60 
per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
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operators  is  estimated  to  be  $23,580,  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assvunptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator, 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figvires  discussed  ui  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  thQ  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12205  (66  FR 
21077,  April  27,  2001),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2O01-NM-240-AD. 

Supersedes  AD  2001-08-28.  amendment 

39-12205. 

Applicability:  Model  767-200.  -300, 
-300F,  -400  and  -400ER  series  airplanes 
having  line  numbers  1  through  895  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  fatigue  cracking  of  various 
principal  structural  elements,  which  could 
adversely  affect  the  structural  integrity  of 
these  airplanes,  is  detected  and  corrected, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
08-28 

Revise  Section  9  oftheSoeing  767 
Maintenance  Planning  Data  (MPD)  Document 

(a)  For  Model  767-200  and  -300  series 
airplanes  having  line  numbers  1  through  669 
inclusive:  Within  3  years  after  June  1,  2001 
(the  effective  date  of  Ad  2001-08-28. 
amendment  39-12205).  revise  Subsection  B, 
Section  9  of  Boeing  Document  D622TD01-9 
entitled  "Airworthiness  Limitations  and 
Certification  Maintenance  Requirements"  to 
incorporate  Revision  June  1997.  June  2000. 
February  2001.  or  October  2002. 

Note  2:  The  referenced  Subsection  B 
contains  a  requirement  that  cracks  found 
during  the  specified  inspections  be  reported 
to  the  Seattl^Aircraft  Certification  Office 
(ACO).  FAA.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501.  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Note  3:  For  the  purposes  of  this  AD.  the 
terms  principal  structural  elements  (PSEs)  as 
used  in  this  AD.  and  structural  significant 
items  (SSIs)  as  used  in  Section  9  of  Model 
767  MPD  Document,  are  considered  to  be 
interchangeable. 

Alternative  Inspections  and  Inspection 
Intervals 

(b)  Except  as  provided  by  paragraph  (el(l) 
of  this  AD:  After  the  actions  required  by 


paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  shall  be  approved  for  the 
SSIs  contained  in  Section  9  of  Boeing  767 
MPD  Document  D622T001-9,  Revisions  June 
1997,  June  2000,  or  February  2001. 


New  Requirements  of  This  AD 

fleWse  Section  9  of  the  Boeing  767  MPD 

(c)  For  Model  767-200.  -300.  -300F,  -400 
and  -400ER  series  airplanes  having  line 
numbers  1  through  895  inclusive:  Within  18 
months  after  the  effective  date  of  this  AD, 
revise  Subsection  B.  Section  9  of  Boeing 
Document  D622T001-9  entitled 
"Airworthiness  Limitations  and  Certification 
Maintenance  Requirements"  to  incorporate 
Revision  October  2002:  and  Appendix  B, 
Revision  Decemtjer  2002. 

Alternative  Inspections  and  Inspection  ■ 
Intervals 

(d)  Except  as  provided  by  paragraph  {e)(l) 
of  this  AD:  After  the  actions  required  by 
paragraph  (c)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  shall  be  approved  for  the 
SSIs  contained  in  Section  9  of  Boeing  767 
MPD  Document  D622T001-9.  Revision 
October  2002. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

(2)  Except  as  provided  by  paragraph  (e)(3)» 
of  this  AD:  Alternative  methods  of 
compliance,  approved  previously  in 
accordance  with  AD  2001-08-28, 
amendment  39-12205,  are  approved  as 
alternative  methods  of  compliance  with^ 
paragraphs  (a)  and  (c)  of  this  AD. 

(3)  The  procedures  specified  in  Subsection 
B  of  Boeing  Document  D622T001-9.  Revision 
JUNE  2000;  are  not  approved  as  alternative 
methods  of  compliance  with  paragraph  (d)  of 
this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Pennits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be-accomplished. 

Issued  in  Renton.  Washington,  on  February 
24.  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-4840  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-39»-AD] 

RIN2120-AA64 

Afrworthiness  Directives;  Dassautt 
Model  Mystere-Faicon  900  and  Falcon 
900EX  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).    , 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Mystere-Faicon 
900  and  Falcon  900EX  series  airplanes. 
This  proposal  would  require 
replacement  of  certain  self-adhering 
soundproofing  mats  under  the  passenger 
consoles  in  the  cabin,  which  are  not 
sufficiently  fire-retardant,  with  mats 
that  are  not  self-adhering  and  are 
sufficiently  fire-retardant.  This  action  is 
necessary  to  prevent  an  uncontrolled 
fire  in  the  cabin  due  to  self-adhering 
soundproofing  mats  under  the  passenger 
consoles  in  the  cabin,  which  are  not 
sufficiently  fire-retardant.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  2,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
399-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conunents  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-399-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  hom 
Dassault  Falcon  Jet.  P.O.  Box  2000. 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to,  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•'  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-399-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-399-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I' Aviation 
Civile  (DGAC),  which  is  the 


airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Mystere-Faicon  900  and  Falcon 
900EX  series  airplanes.  The  DGAC 
advises  that  a  new  type  of  selfadhering 
soundproofing  mat  has  been  installed 
imder  the  passenger  cabin  console  on 
these  two  airplane  models.  These  mats 
are  placed  behind  the  air-conditioning 
ducts  and  are  covered  with  a  protective 
film  to  prevent  sticking.  Tests  have 
demonstrated  that  due  to  their 
composition,  i.e.,  self-adhering  silicon 
foam  and  polyester  film,  these  mats  are 
insufficiently  fire  retardant.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontrolled  fir^  in  the  cabin. 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletins 
F900-220  and  F900EX-109,  both 
including  Service  Bulletins  Compliance 
Form,  both  dated  June  29,  2001.  These 
service  bulletins  describe  procedures  for 
replacement  of  certain  self-adhering 
soimdproofing  mats  under  the  passenger 
consoles  in  the  cabin,  which  are  not 
sufficiently  fire-retardant,  with  mats 
that  are  not  self-adhering  and  are 
sufficiently  fire-retardant.  The  service 
bulletins  also  describe  procedures  for 
reporting  compliance.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2001- 
267-035(8),  dated  June  27,  2001,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  that  reporting 
compliance  is  not  required. 

Cost  Impact 

The  FAA  estimates  that  18  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  80  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufactiirer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $86,400,  or  $4,800  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fut\u«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal  - 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  paij  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault:  Docket  2001-NM-399-AD. 

Applicability:  Model  Mystere-Faicon  900 
series  airplanes,  serial  numbers  184  through 
187  inclusive,  and  Model  Falcon  900EX 
series  airplanes,  serial  numbers  28  and  65 
through  85  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the         « 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  kn  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontrolled  fire  in  the 
cabin  due  to  self-adhering  soundproofing 
mats  under  the  passenger  consoles  in  the 
cabin,  which  are  not  sufficiently  fire- 
retardant,  accomplish  the  following: 

(a)  Within  seven  months  after  the  effective 
date  of  this  AD,  replace  the  self-adhering 
soundproofing  mats  with  mats  that  are  not 
self-adhering  and  are  sufficiently  fire- 
retardant,  per  paragraphs  2. A.  through  2.D.  of 
the  Accomplishment  Instructions  of  Dassault 
Service  Bulletin  F9OO-220  (for  Model 
Mystere-Faicon  900  series  airplanes),  or 
F900EX-109  (for  Model  Falcon  900EX  series 
airplanes);  both  excluding  Service  Bulletins 
Compliance  Form;  both  dated  June  29,  2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001-267- 
035(B).  dated  June  27.  2001. 

Issued  in  Renton,  Washington,  on  February 
25,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-4839  Filed  2-28-03:  8:45  am] 
BILLING  COOE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 

[Docket  No.  03N-0068] 

Beverages:  Bottled  Water;  Companion 
Document  to  Direct  Final  Rule 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug         - 
Administration  (FDA)  is  proposing  to 
amend  its  bottled  water  quality  standard 
regulations  by  establishing  an  allowable 
level  for  the  contaminant  uranium.  As  a 
consequence,  bottled  water 
manufacturers  would  be  required  to 
monitor  their  finished  bottled  water 
products  for  uranium  at  least  once  each 
year  under  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  bottled  water.  Bottied 
water  manufacturers  would  also  be 
required  to  monitor  their  source  water 
for  uranium  as  often  as  necessary,  but  at 
least  once  every  4  years  unless  they 
meet  the  criteria  for  the  source  water 
monitoring  exemptions  under  the  CGMP 
regulations.  FDA  is  not  proposing  any 
change  in  the  existing  allowable  levels 
for  combined  radium-226/-228,  gross 
alpha  particle  radioactivity,  and  beta 
particle  and  photon  radioactivity.  This- 
proposed  rule  will  ensure  that  the 
minimum  quality  of  bottled  water,  as 
affected  by  uranium,  combined  radium- 
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226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity,  remains 
comparable  with  the  quality  of  public 
drinldng  water  that  meets  the 
Environmental  Protection  Agency's 
(EPA's)  standards.  This  proposed  rule  is 
a  companion  to  the  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  Submit  written  or  electronic 
comments  by  May  2,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  tNFORMATKW  CONTACT:  Paul 
South,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-306),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy..  College  Park.  MD  20740.  301- 
436-1640. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  The  companion 
proposed  rule  and  the  direct  final  nde 
are  substantively  identical.  This 
companion  proposed  rule  will  provide 
the  procedural  framework  to  finalize  the 
rule  in  the  event  the  direct  final  rule 
receives  significant  adverse  comment 
and  is  withdrawn.  The  comment  period 
for  the  companion  proposed  rule  riins 
concurrently  with  the  comment  period 
of  the  direct  final  rule.  Any  comments 
received  under  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule.  FDA  is 
publishing  the  direct  final  rule  because 
the  rule  contains  noncontroversial 
changes,  and  the  agency  anticipates  that 
it  will  receive  no  significant  adverse 
comments.  A  detailed  discussion  of  this 
rule  is  set  forth  in  the  preamble  of  the 
direct  final  rule.  If  no  significant 
adverse  comment  is  received  in 
response  to  the  direct  final  rule,  no 
further  actior.  will  be  taken  related  to 
this  proposed  rule.  Instead,  FDA  will 
publish  a  confirmation  notice,  after  the 
comment  period  ends,  to  confirm  the 
effective  date  of  the  direct  final  rule. 
The  confirmation  notice  will  publish  no 
later  than  June  11,  2003.  FDA  intends 
the  direct  final  rule  to  become  effective 
December  8,  2003.  If  FDA  receives 
significant  adverse  comment,  the  agency 
will  withdraw  the  direct  final  rule.  FDA 
will  proceed  to  respond  to  all  of  the 
comments  received  regarding  the  rule, 
and.  if  appropriate,  the  rule  will  be 


finalized  imder  this  companion 
proposed  nde  using  notice-and- 
comment  procedures. 

In  the  Federal  Register  of  December  7. 
2000  (65  FR  76708),  EPA  pubUshed  the 
Radionuclides  Rule  to  address  potential 
public  health  effects  from  the  presence 
of  radionuclides  in  drinking  water.  This 
rulemaking  finalized  a  proposed  rule 
that  EPA  published  in  the  Federal 
Register  of  July  18,  1991  (56  FR  33050). 

Radionuclides  are  radioactive 
elements  that  occur  naturally  in  the 
Earth's  crust  or  are  formed  as  a  result  of 
cosmic  ray  interactions.  Hiunan 
activities  can  also  add  radionuclides  to 
the  environment.  Radionuclides  emit 
ionizing  radiation  when  they 
radioactively  decay.  The  potential  for 
harmful  health  effects  from  radionuclide 
exposure  results  from  the  ability  of 
ionizing  radiation  to  chemically  change 
molecules  that  make  up  biological  tissue 
through  a  process  called  ionization. 
Studies  have  shown  long-term  exposure 
to  radionuclides  including  uranium  in 
drinking  water  may  result  in  increased 
risk  of  cancer  and  that  exposure  to. 
uranium  can  have  adverse  health  effects 
on  kidney  hinction  (65  FR  76708  at 
76712-76713). 

National  primary  drinking  water 
regulations  (NPDWRs)  are  issued  by 
EPA  to  protect  the  public  health  from 
the  adverse  effects  of  contaminants  in 
drinking  water.  NPDWRs  specify 
maximum  contaminant  levels  (MCLs)  or 
treatment  techniques  for  drinking  water 
contaminants.  In  addition,  at  the  same 
time  that  it  issues  NPDWRs,  EPA 
publishes  maximiun  contaminant  level 
goals  (MCLGs),  which  are  not  regulatory 
requirements  but  rather  are 
nonenforceable  health  goals  that  are 
based  solely  on  considerations  of 
protecting  the  public  from  adverse 
health  effects  of  drinking  water 
contamination. 

In  the  Radionuclides  Rule,  EPA 
issued  an  NPDWR  containing  an  MCL 
for  uranium.  EPA  retained  the  existing 
MCLs  for  combined  radium-226/-228, 
gross  alpha  particle  radioactivity,  and 
beta  particle  and  photon  radioactivity 
and  indicated  the  analytical  methods  it 
approved  for  testing  for  uranium  and 
three  other  contaminants.  Finally.  EPA 
published  an  MCLG  of  zero  for  all 
radionuclides.  EPA's  NPDWR  has  an 
effective  date  of  December  8.  2003. 

Under  section  410(b)(1)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  349(b)(1)),  not  later  than  180 
days  before  the  effective  date  of  an 
NPDWR  issued  by  EPA  for  a 
contaminant  under  section  1412  of  the 
Safe  Drinking  Water  Act  (SDWA)  (42 
U.S.C.  300g-l),  FDA  is  required  to  issue 
a  standard  of  quality  regulation  for  that 


contaminant  in  bottled  water  or  make  a 
finding  that  such  a  regidation  is  not 
necessary  to  protect  the  public  health 
because  the  contaminant  is  contained  in 
water  in  public  water  systems  but  not  in 
water  used  for  bottled  water.  The 
effective  date  for  any  such  standard  of 
quality  regulation  is  to  be  the  same  as 
the  effective  date  of  the  NPDWR.  to 
addition,  section  410(b)(2)  of  the  act 
provides  that  a  quality  standard 
regulation  issued  by  FDA  shall  include 
monitoring  requirements  that  the  agency 
determines  to  be  appropriate  for  bottled 
water.  Further,  section  410(b)(3)  of  the 
act  requires  a  quality  standard  for  a 
contaminant  in  bottled  water  to  be  no 
less  stringent  than  EPA's  MCL  and  no 
less  protective  of  the  public  health  than 
EPA's  treatment  technique  requirements 
for  the  same  contaminant. 

n.  Additional  Information 

For  additional  information  see  the 
corresponding  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  All  persons  who  wish 
to  submit  conunents  should  review  the 
detailed  rationale  for  these  amendments 
set  out  in  the  preamble  discussion  of  the 
direct  final  rule. 

If  FDA  receives  any  significant 
adverse  comments  regarding  this  rule, 
FDA  will  publish  a  document 
withdrawing  the  direct  final  rule  and 
will  proceed  to  respond  to  the 
comments  luider  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

A  significant  adverse  comment  is  one 
that  explains  why  the  rule  would  be 
inappropriate,  mcluding  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  why  it  would  be  ineffective 
or  unacceptable  without  a  change.  A 
comment  recommending  a  rule  change 
that  is  in  addition  to  the  rule  will  not 
be  considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

m.  EPA  standards 

The  SDWA,  as  amended  in  1996, 
requires  EPA  to  publish  an  NPDWR  that 
specifies  either  an  MCL  or  a  treatment 
technique  requirement  for  contaminants 
that  may  "have  an  adverse  effect  on  the 
health  of  persons,"  are  "known  to  occur 
or  [have]  a  substantial  likelihood  [of 
occurring]  in  public  water  systems  with 
a  frequency  and  at  levels  of  public 
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health  concern,"  and  for  which 
"regulation  *  *  *  presents  a  meaningful 
opportimity  for  health  risk  reduction  for 
persons  served  by  public  water 
systems"  (SDWA  section  1412(b)(1)(A)). 
The  SDWA  (section  300g-l(a)(3))  also 
requires  that  EPA  issue  MCLGs  at  the 
same  time  it  issues  NPDWRs.  MCLGs 
are  nonenforceable  health  goals  that  are 
based  solely  on  considerations  of 
protecting  the  public  from  the  adverse 
health  effects  of  contaminants,  and  not 
on  other  considerations,  such  as 
potential  costs  of  regulating 
contaminants  and  potential  technical 
difficuhies  of  achieving  the  health  goals 
(59  FR  38668  at  38671).  EPA  sets  MCLs, 
the  enforceable  contaminant  levels,  as 
close  as  feasible  to  the  nonenforceable 
MCLGs. 

In  its  proposed  rule  on  radionuclides 
(56  FR  33050),  EPA  proposed 
comprehensive  changes  to 
radionuclides  standards  in  drinking 
water.  However,  after  conducting  a 
review  of  costs,  benefits  and  treatment 
technologies,  in  the  Radionuclides  Rule. 
EPA  established  an  MCL  of  30 
micrograms  per  liter  (jig/L)  for  uranium 
and  retained  the  existing  MCLs  of  5 
picocuries  per  liter  (pCi/L)  for  combined 
radium-226/-228. 15  pCi/L  for  gross 
alpha  (excluding  radon  and  uranium), 
and  4  millirem  (mrem)/yeeir  for  beta 
particle  and  photon  radioactivity  (65  FR 
76708  at  76722). 

Because  uranium  is  a  kidney  toxin  as 
well  as  a  carcinogen.  EPA  chose  an  MCL 
for  uraniimi.  expressed  in  (ig/L.  that  is 
protective  of  both  kidney  toxicity  and 
carcinogenicity  (65  FR  76708  at  76716). 
Analytical  methods  approved  by  EPA 
for  uraniiun  monitoring  include  activity 
and  mass  concentration  analyses.  If 
uranium  is  determined  by  activity-type 
methods,  a  0.67  pCi/ng  conversion 
factor  is  used  to  convert  activity  to  mass 
concentration  (65  FR  76708  at  76725). 

rV.  FDA  Standards 

A.  The  Agency's  Approach  to  the 
Bottled  Water  Quality  Standards 
Established  Under  Section  410  of  the 
Act 

Under  section  401  of  the  act  (21 
U.S.C.  341).  the  agency  may  issue  a 
regulation  establishing  a  standard  of 
quality  for  a  food  under  its  common  or 
iftual  name,  when  in  the  judgment  of 
the  Secretary  of  Health  and  Human 
Services  such  action  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consiuners.  On  November  26,  1973 
(38  FR  32558),  FDA  established  a 
quality  standard  for  bottled  water  that  is 
set  forth  in  §  165.110  (21  CFR  165.110). 

Producers  of  bottled  water  are 
responsible  for  assuring,  through 


appropriate  manufacturing  techniques 
and  sufficient  quality  control 
procedures,  that  all  bottled  water 
products  introduced  or  delivered  for 
introduction  into  interstate  commerce 
comply  with  the  quality  standard 
(§  165.110(b)).  Bottled  water  that  is  of  a 
quality  below  the  prescribed  stemdard  is 
required  by  §  165.110(c)  to  be  labeled 
with  a  statement  of  substandard  quality. 
Moreover,  any  bottled  water  containing 
a  substance  at  a  level  that  causes  the 
food  to  be  adidterated  imder  section 
402(a)(1)  of  the  act  (21  U.S.C.  342(a)(1)) 
is  subject  to  regulatory  action,  even  if 
the  bottled  water  bears  a  label  statement 
of  substandard  quality. 

FDA  has  traditionally  fulfilled  its 
obligation  under  section  410  of  the  act 
to  respond  to  EPA's  issuance  of 
NPDWRs  by  amending  the  quality 
standard  regidations  for  bottled  water 
introduced  or  delivered  for  introduction 
into  interstate  commerce  to  maintain 
compatibility  with  EPA's  drinking  water 
regulations,  to  general,  FDA  believes 
that,  with  few  exceptions.  EPA 
standards  for  contaminants  m  drinking 
water  are  appropriate  as  allowable 
levels  for  contaminants  in  the  quality 
standard  for  bottled  water  when  bottled 
water  may  be  expected  to  contain  the 
same  contaminants. 

FDA  generally  has  not  duplicated  the 
efforts  of  EPA  to  judging  the  adequacy 
of  MCLs  or  treatment  techniques  to 
NPDWRs  for  contaminants  when 
determtoing  their  applicability  to 
bottled  water  in  order  to.  protect  the 
pubhc  health.  FDA  believes  that,  in 
general,  it  would  be  redundant  for  FDA 
to  reevaluate  the  drinking  water 
standards  prescribed  by  EPA.  Further, 
because  bottled  water  is  increa^togly 
used  in  some  households  as  a 
replacement  for  tap  water,  consumption 
patterns  considered  by  EPA  for  tap 
water  can  be  used  as  an  estimate  for  the 
maximum  expected  consiunption  of 
bottled  water  by  some  individuals. 
Therefore,  FDA's  view  is  that  generally 
in  cases  where  bottled  water  is  subject 
to  the  same  contaminants  as  tap  water, 
FDA  should  establish  standard  of 
quality  levels  in  bottled  water  at  the 
same  levels  that  EPA  establishes  as 
MCLs  for  such  contaminants  to  tap 
water. 

B.  Quality  Standard  for  Radionuclides 

The  quality  standard  for  bottled 
water,  as  set  forth  to  §  165.1 10(b)(5)(i). 
prescribes  that  bottied  water  shall  not 
contato:  (A)  combined  radiiun-226/-228 
activity  to  excess  of  5  picocuries  per 
liter  of  water.  (B)  gross  alpha  particle 
activity  (tocluding  radium-226.  but 
excluding  radon  and  uraniiun)  to  excess 
of  15  picocuries  per  liter  of  water,  and 


(C)  beta  particle  and  photon 
radioactivity  from  manmade 
radionuclides  in  excess  of  that  which 
■would  produce  an  annual  dose 
equivalent  to  the  total  body  or  any 
internal  organ  of  4  millirems  per  year 
calculated  on  the  basis  of  an  intake  of 
2  liters  of  the  water  per  day.  If  two  or 
more  beta  or  photon-emitting 
radionuclides  are  present,  the  sura  of 
their  annual  dose  equivalent  to  the  total 
body  or  to  any  internal  organ  shall  not 
exceed  4  millirems  per  year.  The  quality 
standard  for  bottled  water,  however, 
does  not  currently  prescribe  an 
allowable  level  for  uranium. 

With  the  exception  of  uranium,  FDA's 
existing  allowable  levels  for 
radionuclides  (i.e.,  combined  radium- 
226/-228,  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity)  in  the  bottled 
water  quality  standard  are  the  same  as 
EPA's  existing  MCLs  for  the  same 
radionuclides  in  drinking  water  that 
EPA  retained  in  the  Radionuclides  Rule. 
Therefore,  FDA  is  not  proposing  any 
change  to  the  existing  allowable  levels 
for  these  radionuclides  to  bottled  water. 

FDA  has  evaluated  the  MCL  for 
uraniiun  established  by  EPA  for 
drinktog  water.  FDA  has  tentatively 
concluded  that  EPA's  MCL  for  uranium, 
as  a  standard  of  quality  level  for  bottled 
water,  is  adequate  for  the  protection  of 
public  health.  Certain  waters  used  for 
bottled  water  may  be  expected  to 
contain  uranium:  thus,  FDA  believes 
that  adopting  EPA's  MCL  for  uranium 
will  ensure  that  the  quality  of  bottled 
water  is  equivalent  to  the  quality  of 
publig  drinking  water  that  meets  EPA 
standards. 

Therefore,  FDA  is  proposing  to 
establish  in  a  new  paragraph  (b)(5)(i)(D) 
in  §  165.110,  an  allowable  level  for 
uranium  of  30  micrograms  per  liter  of 
water. 

C.  Analytical  Methods  for  Radionuclides 

to  the  Radionuclide  Rule.  EPA  listed 
the  analytical  methods  that  it  had 
approved  for  use  by  public  water 
systems  to  determine  compliance  with 
the  radionuchde  MCLs  (i.e.  for  uranium, 
combined  radium-226/-228,  gross  alpha 
particle  radioactivity,  and  beta  particle 
and  photon  radioactivity)  (65  FR  76708 
at  76724).  FDA  is  proposing  to  revise 
§  165.1 10(b){5)(ii)  by  incorporating  by 
reference  EPA  approved  analytical 
methods  (65  FR  76708  at  76725)  for 
determining  compliance  with  the 
quality  standard  for  uranium  activity  in 
botUed  water.  FDA  is  also  proposing  to 
revise  §  165.1 10(b)(5)(ii)  by 
tocorporattog  by  reference  EPA 
approved  analytical  methods  for 
determining  compliance  with  the 
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quality  standard  for  combined  radium- 
226/-228.  gross  alpha  particle 
radioactivity,  and  beta  particle  and 
photon  radioactivity  in  bottled  water  (65 
FR  76708  at  76725).  FDA  believes  that 
these  methods  are  sufficient  to  use  for 
determining  the  level  of  uranium  in 
bottled  water. 

D.  Monitoring  Provisions  of  CGMP 
Regulations  for  Bottled  Water 

FDA  has  established  CGMP 
regulations  for  bottled  water  in  part  129 
(21  CFR  part  129).  Under 
§  129.35(a)(3)(i),  source  water  must  be 
analyzed  by  the  plant  as  often  as 
necessary,  but  at  least  once  every  4  - 
years  for  radiological  contaminants. 
Therefore,  once  the  rule  becomes 
effective,  bottlers  would  be  required  to 
test  their  source  water  as  often  as 
necessary  but  at  least  once  every  4  years 
for  uranium,  combined  radium-226/- 
228,  gross  alpha  particle  radioactivity, 
and  beta  particle  and  photon 
radioactivity,  unless  the  bottlers  meet 
the  provisions  in  §  129.35(a)(4)  for 
source  water  monitoring  exemptions. 
Further,  to  ensure  that  a  plant's 
production  complies  with  applicable 
standards.  §  129.80(g)(2)  requires 
radiological  analysis  by  the  plant,  at 
least  annually,  of  a  representative 
sample  from  a  batch  or  segment  of  a 
continuous  production  run  for  each  type 
of  bottled  water  produced  during  a  day's 
production.  Therefore,  once  this  rule    • 
becomes  effective,  bottlers  Would  be 
required  to  test  their  finished  bottled 
water  products  at  least  once  a  year  for 
uranium,  combined  radium-226/-228, 
gross  alpha  particle  radioactivity,  and 
beta  particle  and  photon  radioactivity. 
In  addition,  bottled  water  must  comply 
with  the  allowable  levels  for 
radionuclides  in  the  quality  standard  for 
bottled  water  (§  165.110(b)(5)(i))  unless 
the  label  bears  a  statement  of 
substandard  quality  under  §  165.110(c). 
As  stated  in  §  165.110(d).  bottled  water 
is  deemed  adulterated  if  it  contains  a 
substance  at  a  level  considered  injurious 
to  health  under  section  402(a)(1)  of  the 
act. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroimiental  impact  statement 
is  required. 


VI.  Economic  Impact 

A.  Initial  Regulatory  Impact  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including: -Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866. 

1.  The  Need  for  Regulation 

In  the  Radionuclides  Rule,  EPA 
published  an  NPDWR  establishing  an 
MCL  for  uranium.  Under  section  410  of 
the  act,  when  EPA  issues  a  regulation 
establishing  an  MCL  for  a  contaminant 
in  public  drinking  water.  FDA  is 
required  to  issue  a  standard  of  quality 
regulation  for  that  contaminant  in 
bottled  water  or  make  a  finding  that 
such  a  regulation  is  not  necessary  to 
protect  the  public  health.  FDA's 
standard  of  quality  regulations  must 
also  incliide  appropriate  monitoring 
requirements.  Of  the  radionuclide 
standards  addressed  in  EPA's  final  rule, 
only  the  uranium  requirement  does  not 
have  a  current  standard  of  quality 
regulation  for  bottled  water.  If  FDA  does 
not  issue  a  standard  of  quality 
regulation  by  180  days  before  the 
effective  date  of  EPA's  NPDWRs  or 
make  a  finding  that  such  a  regulation  is 
not  necessary  to  protect  the  public 
health,  the  NPDWRs  become  applicable 
to  bottled  water. 

2.  Regulatory  Options 

FDA  considers  three  options  for  this 
analysis: 

Option  1.  FDA  does  not  establish  a 
uraniiun  quality  standaid  regulation  or 
make  a  finding  that  it  is  not  necessary 
to  protect  the  public  health  because 
uranium  is  not  found  in  water  used  for 
bottled  drinking  water.  Bottled  water 
producers  would  be  subject  to  the 
requirements  set  forth  in  the  NPDWR  for 
uranium. 


Option  2.  FDA  establishes  a  uranium 
quality  standard  regulation.  Bottled 
water  producers  would  be  subject  to 
allowable  levels  in  §  165.110  and  CGMP 
monitoring  requirements  in  §§  129.35 
and  129.80. 

Option  3.  Bottled  water  producers  are 
not  subject  to  either  an  FDA  quality 
standard  regulation  or  an  EPA  NPDWR 
for  uranium.. 

Note  on  Option  3:  Since  water  used 
for  bottled  water  comes  from  sources 
that  likely  contain  some  level  of 
naturally  occurring  uranium,  section 
410(b)(1)  of  the  act  does  not  allow  this 
option.  The  act  specifies  two 
alternatives:  "promulgate  a  standard  of 
quality  regulation  under  this 
subsection,"  or  find  that  "such  a 
regulation  is  not  necessary  to  protect  the 
public  health  because  the  contaminant 
is  contained  in  water  in  public  water 
systems  *  *  *  but  not  in  water  used  for 
bottled  drinking  water."  However,  the 
Office  of  Management  and  Budget 
(OMB)  cost-benefit  analysis  guidelines 
recommend  discussing  statutory 
requirements  that  affect  the  selection  of 
regulatory  approaches.  These  guidelines 
also  recommend  analyzing  the 
opportunity  cost  of  legal  constraints  that 
prevent  the  selection  of  the  regulatory 
action  that  best  satisfies  the  philosophy 
and  principles  of  Executive  Order 
12866.  Our  analysis  finds  that  option  3 
does  not  have  the  highest  net  benefits. 
Therefore,  even  if  option  3  were 
permissible,  the  statute  does  not 
preclude  the  option  with  the  highest  net 
benefits. 

Assumptions  and  Estimations 
Applicable  to  All  Options 

For  the  purposes  of  this  analysis,  FDA 
makes  the  following  assumptions: 

•  Option  3,  which  has  zero- costs  and 
benefits,  will  be  considered  the  baseline 
for  this  analysis. 

•  The  regulatory  options  we  consider 
will  have  no  organoleptic  effect  on  the 
final  batUed  water  product,  and  thus  no 
impact  on  sales  due  to  product  quality. 
The  cost  of  the  regulation  will  be 
limited  to  the  direct  cost  of  testing, 
recordkeeping,  and  possible  treatment 
technology  investment  or  other 
compliance  activity. 

•  Bottled  water  producers  market  their 
products  based  on  meeting  government 
safety  testing  requirements.  However, 
any  change  in  sales  resulting  from        * 
successful  marketing  either  transfers 
revenue  from  one  producer  to  another 
with  no  net  loss  to  society,  or  causes 
increased  sales  of  bottled  water,  which 
would  mitigate  the  cost  of  this 
regulatory  effort. 

•  Both  the  EPA  NPDWR  and  the  FDA 
standard  of  quality  regulations  will 
compel  facilities  to  comply  with  the 


new  uraniimi  standard.  Therefore,  FDA 
assumes  that  options  1  or  2  will  not 
differ  in  terms  of  the  number  of  illnesses 
avoided  or  the  burden  placed  on 
facilities  compelled  to  adopt  treatment 
technology.  However,  EPA  and  FDA  do 
have  differing  monitoring  requirements. 

•  The  number  of  facilities: 
Approximately  1,550  plants  produced 
bottled  water  in  1998  (63  FR  25764,  May 
11, 1998).  According  to  another 
database  search  conducted  in  2002,  the 
industry  contains  only  914  plants  that 
would  be  subject  to  these  rules.  The 
2002  count  may  not  include  bottled 
water  services  to  business,  but  the 
decrease  in  facilities  may  also  be  a 
result  of  industry  consolidation  (Ref.  1). 
Because  of  this  imcertainty,  we  use  both 
totals  to  define  our  vmcertainty  interval. 

•  Facilities  out  of  compliance:  As  in 
the  EPA  NPDWR  analysis,  we  estimate 
the  baseline  incidence  of  facilities  out  of 
compliance  by  using  the  EPA's  National 
Inorganics  and  Radionuclides  Survey 
(NIRS).  EPA  took  the  results  of  the 
concentration  of  radionuclides  foiuid  in 
the  NIRS  and  extrapolated  to  the 
expected  percent  of  municipal  water 
facilities  Uiat  would  be  out  of 
compliance — ^by  type  and  population 
served — for  various  uranium  levels. 
Since  most  bottled  water  facilities  that 
do  not  use  a  public  water  source  use 
ground  water,  and  are  relatively  small 
when  compared  to  municipal  water 
plants,  we  assume  that  the  percent  of 
bottled  water  plants  out  of  compliance 
with  the  uranium  standard  is 
approximately  the  same  percent  as  the 
number  of  ground  water  municipal 
plants  that  serve  less  than  500  people. 
EPA  used  two  methods  to  extrapolate 
the  NIRS  results  to  all  facilities.  Using 
both  approaches,  small  ground  water 
facilities  have  by  far  the  largest 
estimated  put  of  compliance 
percentages,  so  this  is  a  conservative 
assumption.  Table  1  of  this  document 
presents  the  four  possible  numbers  of 
facilities  out  of  compliance,  using  our 
two  bottled  water  facility  counts  and 
EPA's  two  percentage  estimates  for 
groimdwater  facilities.^  The  lowest  and 
the  highest  number  of  facilities 
identified  here  (8-22  facilities)  will  be 
used  as  the  out  of  compliance 
uncertainty  interval  for  cost 
calculations. 


Table  l  .—Number  of  Facilities  Po- 
tentially Out  of  Compliance 
WITH  THE  Uranium  Standard 


Total  Number  of 
Facilities 

EPAMettrad 

1  (1.4%  out 

of 
compliance) 

EPA  Method 
2  (0.9%  out 

of 
compliance) 

1,550 
914 

22. 

13 

14 
8 

•  This  is  actually  a  percentage  out  of  compliance 
for  all  facilities,  but  the  percentage  is  dominated  by 
small  groundwater  facilities.  Above  an  MCL  of  40 
Hg/L,  no  facilities  other  than^roundwater  facilities 
serving  less  than  500  people  were. predicted  to  be 
out  of  compliance.  Since  EPA  did  not  directly 
estimate  compliance  percentages  for  the  EPA  MCL 
of  30  ng/L,  we  must  assume  that  the  number  of 
facilities  that  are  not  small  groundwater  and  are  out 
of  compliance  would  be  negligible. 


Cost  Calculations  under  Options  1 
and  2 

This  cost  analysis  is  separated  into 
two  sections:  Possible  compliance 
activity  that  firms  may  have  to 
undertake  to  meet  the  uranium 
standard,  and  monitoring  requirement 
for  all  faciUties.  Between  914  and  1,550 
facilities  may  have  to  adopt  a  test  for  the 
uranium  standard,  and  between  8  and 
22  facilities  may  also  have  to  take 
measures  to  come  into  compliance  with 
the  uraniiun  standard.  Uranium  testing 
is  a  standard  procediu«  that  is  available 
in  many  labs  around  the  country.  Firms 
can  choose  among  many  types  of 
treatment  options  to  come  into 
compliance,  including  water  softening/ 
iron  removal,  point-of-use  reverse 
osmosis,  point-of-use  anion  exchange/ 
activate  alumina,  blending,  or  finding 
an  alternative  source. 

Compliance  costs.  FDA  assumes  that 
all  facilities  will  come  into  compliance 
under  options  1  and  2,  so  the  relative 
ranking  of  options  1  and  2  is  not 
affected  by  compliance  cost 
-calculations.  In  their  2000  NPDWR 
analysis,  EPA  estimated  compliance 
investment  needed  per  volume  of  water 
treated  (here  presented  as  per  83.000 
gallons,  which  is  the  aimual  per 
household  water  use  estimate  used  by 
EPA)  for  each  of  their  extrapolation 
methods  mentioned  above,  for  each 
facility  size  category,  and  for  several 
different  uranium  standards.  However, 
they  did  not  directly  estimate  the 
compliance  cost  of  the  30  jig/L  standard 
considered  here.  We  use  an  average  of 
the  compliance  costs  per  gallon  between 
the  40  and  20  pg/L  standard  levels  for 
which  costs  were  estimated  directly 
tested  by  EPA.  We  also  assume  that  each 
facility  out  of  compliance  is  of  average 
size.  According  to  EPA's  per  capita  total 
water  use  estimates  applied  to  bottled 
water,  an  average  bottled  water  facility 
processes  as  much  water  as  a  municipal 
system  serving  between  42  and  72 
households,  so  we  use  the  compliance 
cost  estimated  for  groimdwater  facilities 
serving  between  100  and  500  people, 
which  is  the  closest  category  EPA 
presents. 

The  extrapolation  methods  used  to 
construct  the  uncertainty  intervals 


explained  above  affect  both  the  percent 
of  facilities  out  of  compliance  and  the 
total  amount  of  luaniiun  that  would 
need  to  be  removed  to  come  into 
compliance.  Therefore,  the  per  volume 
costs  will  be  different  under  EPA's 
different  estimation  methods  even  for 
identically  sized  facilities.  As 
mentioned  previously,  firms  can  choose 
among  many  types  of  treatment  options. 
Our  central  value  of  uncertain 
compliance  cost  estimates  is  based  on 
EPA's  study  of  technology  adoption  for 
previous  standards  and  their  decision 
tree  analysis,  and  our  uncertainty 
interval  is  defined  by  the  least 
(alternative  sourcing)  and  most  (point- 
of-use  methods)  expensive  options 
being  adopted  by  every  one  of  the  8-22 
facilities  assumed  to  be  affected. 

Table  2  of  this  document  summarizes 
these  calculations.  Considerable 
economies  of  scale  exist  in  water 
treatment,  but  EPA  only  estimates  the 
effect  of  economies  of  scale  between 
their  grouped  size  categories.  Therefore, 
within  the  EPA  size  category  we  are 
assuming  applies  to  bottled  water,  total 
treatment  cost  depends  only  on  the 
amount  of  water  treated,  even  though  it 
is  probable  that  larger  facilities  within 
this  class  have  a  lower  per  volume  cost 
of  treating  their  water.  Also,  for  these 
options  we  base  estimates  of  the  amount 
of  bottled  water  treated  per  facility  not 
on  our  uncertain  number  of  facilities  but 
on  a  fixed  total  estimate  of  bottled  water 
production  in  the  United  States. 
Therefore,  except  for  rounding,  our         ^ 
compliance  cost  estimate  is  not 
dependent  on  the  number  of  facifities. 
We-do  expect  that  fewer  facilities 
treating  a  larger  amount  of  water  would 
lead  to  lower  per  volume  costs,  but  our 
most  accurate  estimate  cannot  take  this 
into  account,  and  this  uncertainty  does 
not  affect  the  ranking  of  alternatives.  We 
assume  costs  we  incurred  every  year 
indefinitely  into  the  future.  The  aiuiual 
volume  of  bottled  water  consumed  in 
the  United  States  increased  by  an 
average  of  7  percent  over  the  past  1 1 
years  (Ref.  3).  but  again  since  the  cost 
of  treating  water  is  subject  to 
considerable  economies  of  scale  (Ref.  2) 
we  assume  that  per  year  compfiance 
costs  will  be  roughly  constant  in  the 
future.  The  discount  rate  used  is  7 
percent.  We  use  the  average  of  all  four 
estimates  of  the  middle  value  to 
construct  the  measure  of  central 
tendency,  and  the  average  of  the  two 
rounded  lowest  values  and  the  two 
rounded  highest  values  to  construct  the 
uncertainty  interval.  According  to  this 
analysis,  total  present  value  compliance 
costs  will  average  approximately 
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$1,085,000,  with  a  range  of  $61 .000- 
$2,660,000  fpr  both  options  1  and  2. 


Table  2.— Compliance  Cost  for  EPA  Methods  1  and  2 


EPA  Calculation 
Method 

No.  of  Facilities 

Cost  /83,000  Gallons 
($) 

Cost  Per  Facility 
($) 

Total  Annual  ($) 

Present  Value  ($) 

1 
1 

2 

2 

22 

13 

14 
8 

100(10-190) 

100(10-190) 

80  (10-190) 
80  (10-190) 

4,200  (300-7,900) 

7,200(500- 

13,400) 

3,600  (300-7,900) 

6.000(500- 

13,400) 

92.000  (7,000-174.000) 

94.000  (7,000-174,000) 

50,000(4,000-111.000) 
48,000  (4,000-107,000) 

1,406,000(107,000- 

2,660,000) 

1.437,000(107,000- 

2,660,000) 

764,000  (61,000-1,697,000) 

734,000  (61.000-1,636,000) 

Monitoring  Costs.  FDA  has  collected 
several  estimates  for  uranium  testing 
cost,  ranging  from  $25-$150  per 
sample.^  We  will  use  the  average  of 
these  testing  costs  of  $105  as  a  most 
likely  value  and  the  entire  range  to 
define  uncertainty.  EPA  and  FDA 
required  testing  frequencies  under 
options  1  and  2  differ  substantially,  as 
explained  below. 

Option  1  (EPA)  Testing  Frequency. 
Under  the  EPA  testing  regime,  the  914 
or  1.550  facilities  would  have  to  adopt 
a  test  for  the  uranium  standard. 
According  to  the  Radionuclides  Rule  (65 
FR  76708  at  76711).  all  facilities  would 
have  to  first  perform  four  consecutive 
quarterly  samples.  We  assume  that 
bottled  water  facilities  would  test  these 
samples  in  the  first  year  after  adoption. 
Based  on  the  average  results  of  these 
samples,  facilities  would  have  to  sample 
once  every  3  years  (average  greater  than 
50  percent  of  MCL).  once  every  6  years 
(average  less  than  50  percent  of  MCL), 
or  once  every  9  years  (not  detected).  We 


assume  one-third  of  faciUties  would  fall 
in  each  of  these  categories,  and  that 
future  tests  would  be  uniformly 
distributed  across  years;  for  example, 
one-third  of  the  facilities  that  only  have 
to  test  once  every  3  years  will  conduct 
the  test  in  any  one  year. 

Option  2  (FDA)  Testing  Frequency. 
Under  §  129.35(a)(3),  bottled  water 
producers  are  required  to  test  their 
source  water  for  radiological 
contaminants  at  least  once  every  4  years 
unless  exempted  from  such  testing 
under  §  129.35(a)(4).  For  example,  one 
possible  exemption  is  that  the  25 
percent  of  bottled  water  facilities  that 
use  a  public  water  source  already 
subject  to  EPA  regulations  may 
substitute  public  water  system  testing 
results  for  source  water  testing.  We 
assume  that  no  facilities  that  use  a 
public  water  soiute  will  need  to  test 
their  source  water  for  uranium,  and  that 
all  bottled  water  producers  using 
nonpublic  water  will  need  to  test  their 
source  water.  All  bottled  water 


producers  are  required  to  test  their  final 
bottled  water  product  for  radiological 
contaminants  at  least  once  per  year 
under  §  129.80(gK2). 

Table  3  of  this  docvunent  presents  the 
calculations  for  each  option.  The  low 
bound  is  calculated  by  the  low  facility 
coimt  multiplied  by  the  low  testing  cost 
estimate,  the  high  bound  is  calculated 
by  the  high  facility  count  multiplied  by 
the  high  testing  cost  estimate,  and  the 
middle  value  is  the  average  of  the  low 
and  high  facility  counts  multiplied  by 
the  average  of  the  testing  cost  estimates. 
Multiplying  all  low  and  high  estimates 
together  probably  renders  the  low  and 
high  bounds  extremely  unlikely,  but 
since  we  do  not  have  a  probability 
distribution  associated  with  these 
values  we  have  no  other  method  of 
defining  uncertainty.  The  present  value 
is  calculated  as  if  all  testing  were  to  be 
continued  indefinitely,  with  a  discount 
rate  of  7  percent. 


Table  3.— Monitoring  Cost  Estimates 

Options 

Year  1  tests 

Year  1  Cost  ($) 

Subsequent 
year  tests 

Subsequent  year  cost 
($) 

Present  Value  ($) 

Option  1  (EPA) 
Option  2  (FDA) 

4 
1.19 

517,000(91,000- 

930,000) 
154,000  (27,000- 

277,000) 

.61 
1.19 

79.000  (14,000- 

142,000) 
154.000(27,000- 

277,000) 

1,645.000(291,000- 

2,956,000) 
2,353.000  (416,000- 

4.229.000) 

3.  Benefits  of  the  Regulatory  Options 

FDA  assumes  that  both  option  1  and 
option  2  would  compel  all  bottled  water 
facilities  to  come  into  compliance  with 
the  30  \ig/L  uranium  standard.  Uranium 
carries  two  distinct  risks:  An  increased 
risk  of  cancer  and  kidney  toxicity.  In 
addition,  treatment  technologies  put  in 
place  to  remove  uranium  will  also 
reduce  the  concentration  of  other 


2  A  private  lab  called  General  Engineering 
Laboratories  (GEL)  in  Gharleston,  SC,  provides 
uranium  testing  ot  private  wells  at  a  cost  of  S25  per 
sample:  http.//www.scdhec.net/eqc/¥mter/html/ 


bottled  water  contaminants.  However, 
EPA  was  unable  to  quantify  the  effect  of 
uranium  on  kidney  toxicity  and  the 
effect  of  uranium  treatment  technology 
on  cocontaminants  due  to  lack  of 
information,  and  FDA  has  not  found  any 
information  made  available  that  would 
allow  the  quantification  of  these  effects 
since  EPA's  2000  analysis. 

Cases  of  Cancer  Avoided 


urtest2.html,  accessed  August  15,  2002.  The  New 
Hampshiie  Department  of  Environmental  Services 
charges  $140  per  uranium  test:  http:// 
www.des.state.nh. us/factsheets/ws/ws-3-11. htm. 


Exposure.  According  to  the  Bottled 
Water  Reporter,  Americans  consumed  a 
per  capita  average  of  approximately  73.8 
Uters  of  bottled  water  in  2001  (Ref.  3). 
This  is  approximately  18  percent  of  the 
per  capita  consumption  of  water  from 
all  sources  estimated  by  the  EPA  (Ref  2). 
Bottled  water  consumption  has  been 
increasing  at  a  rate  of  approximately  7 
percent  per  year  in  the  United  States 


accessed  August  15,  2002.  The  Maine  Health  and 
Environmental  Testing  Laboratory  charges  $150  per 
uranium  test:  http://www.state.me.us/dhs/etl/ 
pubgd99w.html,  accessed  August,, 15,  2002. 
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over  the  past  11  years,  and  this  trend 
may  continue  (Ref  3). 

Risk  and  Valuation  of  Risk.  In 
September  1999.  EPA  updated  a  series 
of  coefficients  they  developed  to  express 
the  incremental  lifetime  risk  of  cancer 
morbidity  or  mortality  per  imit  of 
intake.  They  then  combined  this  per 
imit  risk  to  the  average  and  90th 
percentile  annual  and  lifetime  intake  of 
water  from  all  sources  (including 
bottled  water,  but  they  adjusted  for 
bottled  water  that  did  not  originate  in 
the  municipal  water  supplies  they 
regulated)  to  calculate:  (1)  The  total 
morbidity  and  mortality  cancer  risk  due 
to  drinking  water  containing  uranium, 
and  (2)  the  reduction  in  risk  due  to  their 
proposed  NPDWR  for  uranium.  We 
adjust  these  values  based  on  our 
calculation  of  the  average  aimual  intake 
of  bottled  water  described  previously  in 
this  document.  The  mortality  risk 
coefficient  per  jig  of  uranium  ingested  is 
3.97E-11,  and  the  morbidity  coefficient 
is  6.13E-11  (Ref.  4).  In  other  words,  for 
each  ^lg  of  uranium  ingested  the  lifetime 
risk  of  getting  cancer  increases  by 
approximately  6  in  100  billion,  while 


the  Ufetime  risk  of  dying  from  cancer 
increases  by  approximately  4  in  100 
billion. 

This  risk  estimate  is  applied  to  the 
decrease  in  Uranium  ingested  due  to 
options  1  and  2.  Between  0.9  percent 
and  1.4  percent  of  bottled  water  is 
expected  to  initially  have  uranium 
concentrations  over  30  ^g/L.  Based  on 
2001  total  bottled  water  consumption, 
this  translated  into  between  49  million 
and  76  million  gallons  of  bottled  water 
possibly  above  the  standard.  In  the 
Radionuclides  Rule,  EPA  expected  that 
the  reduction  in  uranium  concentration 
in  the  out  of  compliance  municipal 
water  facilities  would  yield  an  annual 
decrease  in  the  number  of  new  fateil  and 
nonfatal  statistical^  cancer  cases  of  0.82 
from  an  affected  number  of  gallons  of 
approximately  73  million. 

For  the  calculations  below,  we 
assume  that  every  bottled  water 
consumer  has  an  equal  chance  of 
drinking  water  from  a  facility  that 
would  be  out  of  compliance  with  the 
standard.  This  inakes  the  calculation 
much  simpler,  and  since  the  mortality 
and  morbidity  risk  coefficients  are 


linear  and  are  not  based  on  past 
exposure,  the  total  reduction  in  risk  is 
identical.  If  out-of-compliance  bottled 
water  facilities  have  uranium 
concentrations  roughly  equal  to  the  EPA 
estimates,  then  applying  this  assumed 
reduction  and  the  total  annual  per 
capita  consumption  attributable  to  the 
affected  bottled  water  facilities  yields  a 
total  ntunber  of  fatal  and  nonfatal  cancer 
cases  avoided  of  between  0.55  and  0.85 
per  year  for  both  options  1  and  2.  We 
use  a  6  percent  growth  rate  to  take  into 
account  an  increase  in  exposure  and 
population,  in  relation  to  the  7  percent 
discount  rate  used  for  the  cost 
calculations.  We  also  assume  that  the 
cancer  mortality  will  occur  20  years  in 
the  future.  The  central  estimate  is 
somewhat  sensitive  to  these 
assumptions,  so  we  test  different 
assumptions  in  the  net  benefits  section 
below.  Using  standard  valuation 
techniques  for  cancer  morbidity  and  . 
mortality  yields  an  expected  present 
value  benefit  of  between  $8,700,000  and 
$13,500,000.  The  calculations  summary 
is  in  Table  4  of  this  document. 


Table  4.— Benefits  Calculations 

Options 

Cases  of  Can- 
cer Avoided: 
EPA  Method  1 

Cases  of  Can- 
cer Avoided: 
EPA  Method  2 

Present  Value  ($)  of  Annual 
Cancer  Cases  (low-high) 

Total  Present  Value  ($)  (low-high) 

1  and  2 

.85 

.55 

629,000  (494,000-764,000) 

11,112,000  (8,731,000-13,493.000) 

A  final  source  of  uncertainty  we  need 
to  account  for  is  the  upper  and  lower 
bound  estimated  by  EPA  for  their  cancer 
risk  coefficients.  In  the  2000  analysis. 
EPA  assumes  an  uncertainty  cancer  risk 
interval  extending  one  order  of 
magnitude  above  and  below  their  risk 
coefficients.  Applying  this  uncertainty 
interval  to  the  benefits  we  have  already 
calculated  yields  a  final  benefits  interval 
of  between  $870,000  and  $135,000,000. 
Although  EPA  does  not  include  a 
probabilistic  confidence  interval 
associated  with  this  additional  source  of 
uncertainty,  they  do  state  that  the 
central  tendency  values  they  use  for 
their  main  calculations  are  more  likely 
{Ref  2). 

Sensitivity  to  Assumptions  and_ 
Uncertainty:  Benefits 

These  benefits  calculations  are  subject 
to  considerable  uncertainty.  The 
uncertainty  interval  used  in  the  analysis 
is  due  to  the  uncertainty  in  the 
incidence  and  concentration  of 
naturally  occurring  uranium  and 
uncertainty  in  the  uraniiun  risk 


'  A  statistical  cancer  case  refers  to  expectatiotis. 
For  example,  if  the  risk  of  contracting  cancer 
sometime  during  one's  life  increases  for  each 


coefficients.  However,  the  main 
uncertain  benefits  that  we  do  not 
quantify  are:  (1)  The  reduction  in 
kidney  disease  due  to  reducing  uranium 
concentration  in  bottled  water,  and  (2) 
the  reduction  in  cocontaminants  due  to 
the  adoption  of  treatment  technologies 
for  uranium.  Therefore,  the  quantified 
cancer  benefits  probably  underestimate 
the  true  positive  impact  of  the  uranium 
standard. 

4.  Net  benefits 

Table  5  of  this  document  presents  the 
total  costs  and  benefits  for  all  three 
options. 

Table  5.— Costs  and  Benefits 


Options 


r  (EPA  Moni- 
toring Re- 
quirement) 


Total  Costs 
(S)  (low- 
high) 


2,930,000 
(352.000- 
5.616,000) 


Total  Bene- 
fits ($)  (low- 
high) 


11,112,000 
(8,731,000- 
13,493,000) 


person  by  1  in  a  million,  and  the  affected 
population  consisted  of  1  million  people,  it  is 
expected  that  the  number  of  eventual  cancer  cases 


Table  5.— Costs  and  Benefits— 
Continued 


Options 


2  (FDA  Moni- 
toring Re- 
quirement) 

3  (No  Action 
Taken) 


Total  Costs 

($)  (low- 
high) 


Total  Bene- 
fits ($)  (low- 
htgh) 


3,438,000 

(477,000- 

6,889,000) 

0 


11,112,000 
(8,731 ,000- 
13,493,000) 


In  the  most  likely  central  values  in  the 
distribution  of  cost  and  benefits,  EPA 
option  1  has  positive  net  measured 
benefits  and  FDA  option  2  has  positive 
net  measured  benefits.  The  ranking  of 
option  1  and  2  depends  completely  on 
the  firequency  of  required  testing:  FDA 
would  require  an  average  of  1 .19  tests 
per  year  per  facility,  while  EPA,  after  a 
series  of  four  tests,  would  only  require 
an  average  of  .61  test  per  year  per 
facility.  We  tested  the  effects  of  5 
percent-7  percent  discount  rates  and 
15-30  year  delays  in  cancer  onset  in  our 


observed  would  increase  by  1.  However.  1  is  only 
the  measure  of  central  tendency  in  a  distribution  of 
effects. 
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benefits  calculations,  and  both  options 
still  yield  positive  net  benefits.  The 
choice  of  the  discount  rate  or  time 
period  before  onset  does  not  affect  the 
relative  ranking  of  options  1  and  2. 

The  range  of  uncertainty  between 
costs  and  benefits  overlaps,  but  many  of 
the  determinants  of  the  range  of 
uncertainty  affect  both  costs  and 
benefits  equally,  so  low  costs  are 
associated  with  low  benefits  and  high 
costs  are  associated  with  high  benefits. 
The  exception  to  this  is  the  uncertainty 
in  the  cancer  risk  coefficient;  since  this 
interval  is  not  probabilistic,  FDA  cannot 
estimate  a  probability  that  this  rule  will 
have  negative  net  or  positive  net 
benefits  for  any  of  these  options. 
However,  FDA  does  consider  our  central 
estimates  the  most  likely  outcomes. 
Also  note  the  potentially  large  benefits 
ft-om  a  reduction  in  kidney  toxicity  and 
cocontaminants  that  we  were  not  able  to 
quantify,  which  could  also  affect  the 
size  and  range  of  the  net  benefits. 

Finally,  our  cost-best  analysis  reaches 
a  different  result  than  EPA's  2000 
radionuclide  analysis,  which  concluded 
that  testing  for  uranium  in  water 
destined  for  human  consumption  has 
negative  net  quantifiable  benefits  (65  FR 
76708).  The  reason  for  the  difference 
between  our  results  and  EPA's  results  is 
that  most  of  the  costs  of  the  EPA  rule 
are  applied  to  water  that  will  not  be 
consumed.  People  do  not  drink  the  vast 
majority  of  water  treated  by  municipal 
facilities.  Most  of  that  water  is  used  for 
cleaning,  waste  disposal,  and  outdoor 
uses.  In  contrast,  almost  all  bottled 
water  is  used  for  human  consumption. 
In  fact,  a  typical  bottled  water  facility 
processes  as  much  water  for  drinking  as 
a  much  larger  municipal  water  facility. 
Consequently,  fewer  bottled  water 
facilities  would  have  to  incur 
compliance  costs  to  afford  the  same 
level  of  protection  for  water  consumed 
as  assumed  in  the  EPA  analysis. 

B.  Initial  Small  Entity  Analysis 

Under  section  603(a)  of  the  Regulatory 
Flexibility  Act,  for  any  proposed  rule  for 
which  the  agency  is  required  by  section 
553  of  the  Administrative  Procedure  Act 
or  any  other  law  to  publish  a  general 
notice  of  proposed  rulemaking,  the 
agency  is  required  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  companion 
proposed  rule  is  a  proposed  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required,  and  therefore,  is 
subject  to  the  Regulatory  Flexibility  Act, 
the  agency  will  consider  any  comments 
it 'receives  on  the  initial  regulatory 
flexibility  analysis  in  this  companion 


proposed  rule  when  deciding  whether 
to.withdraw  the  direct  final  rule. 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

FDA  feels  that  the  flexibility  allowed 
in  source  testing  requirements  under 
option  2  in  the  impact  analysis  is  the 
maximum  amount  of  flexibility  possible 
in  this  regulation.  FDA  is  not 
establishing  exemptions  for  final 
product  testing  since  there  is  a  need  to 
test  for  naturally  occurring  uranium, 
which  could  be  present  in  all  soiuce 
water. 

According  to  the  latest  database 
search  across  the  bottled  water  industry 
mentioned  above,  approximately  72 
percent  of  firms  quailify  as  small  by  the 
Small  Business  Administration  (SBA) 
standard  of  having  less  than  500  full- 
time-equivalent  employees.  We  assume 
that  all  SBA  small  firms  operate  a  single 
facility  for  the  purposes  of  this  analysis. 
Since  all  facilities  must  adopt  uranium 
testing,  between  658  and  1,116  small 
firm  facilities  will  incur  a  testing 
burden.  Assuming  the  same  distribution 
of  size  among  out  of  compliance  plants 
means  that  between  6  and  16  small 
facilities  will  incur  the  more  costly 
burden  of  devoting  resources  to  bring 
their  water  into  compliance  with  the 
uranium  standard  issued  in  this  rule. 
Table  6  of  this  document  presents  the 
average  and  maximum  annual  costs 
attributable  to  this  rule  for  each  small 
firm. 

Table  6.— Annual  Average  and 
Maximum  Costs  Per  Firm 


Category 

Average  ($) 

Maximum 
($) 

Monitoring 

Compliance 

Total 

125 
5,246 
5,400 

179 
13.383 
13,600 

Most  small  firms  will  only  incur  a 
$125  (1.19  tests  per  year  at  an  average 
cost  of  $105  per  test)  uranium  testing 
cost,  although  a  few  may  incur  up  to 
$179  (1.19  tests  per  year  at  an  average 
cost  of  $150  per  test)  in  annual  testing 
costs,  which  is  0.03  percent  of  the 
$580,000  annual  revenue  of  the  median 
small  bottled  water  firm.  If  a  small  firm 
operates  more  than  one  facility,  testing 


costs  would  be  multiplied  by  the 
number  of  facilities  they  operate.' 
However,  between  6  and  16  small  firms 
will  incur  an  average  of  $5,400  in  total 
costs,  and  may  incur  as  much  as 
$13,600  in  total  costs  if  for  some  reason 
they  need  to  adopt  the  most  expensive 
treatment  option,  although  FDA 
considers  this  unlikely.  The  average 
treatment  cost  estimates  represent  .9 
percent  of  median  annual  small  firm 
sales,  but  could  be  as  much  as  2.3 
percent  of  annual  sales.  However,  75 
percent  of  the  total  reduction  in  cancer 
incidence  of  this  rule  is  due  to  these 
small  firms  lowering  the  amount  of 
uranium  in  their  water,  so  it  is  essential 
that  they  adopt  some  sort  of  treatment 
technology. 

C.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4),  requiring 
cost-benefit  and  other  analyses,  in 
section  1531(a)  defines  a  significant  rule 
as  "a  Federal  mandate  that  may  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million 
(adjusted  annually  for  inflation)  in  any 
1  year."  FDA  has  determined  that  this 
proposed  rule  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

Vn.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
informatipn.  therefore,  clearance  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

Vm.  Federalism 

FDA  has  analyzed  this  proposed  nile 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  rule  has  a 
preemptive  effect  on  State  law.  Section 
4(a)  of  the  Executive  Order  requires 
agencies  to  "construe  *  *  *  a  Federal 
Statute  to  preempt  State  law  only  where 
the  statute  contains  an  express 
preemption  provision,  or  there  is  some 
other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute." 
Section  4G3A  of  the  act  (21  U.S.C.  343- 
1)  is  an  express  preemption  provision. 
Section  403A{a)(l)  provides  that  "no 
State  or  political  subdivision  of  a  State 
may  directly  or  indirectly  establish 
under  any  authority  or  continue  in 
effect  as  to  any  food  in  interstate 
conmierce-(l)  any  requirement  for  a 
food  which  is  the  subject  of  a  standard 
of  identity  established  under  section 
401  that  is  not  identical  to  such 
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standard  of  identity  or  that  is  not 
identical  to  the  requirement  of  section 
403(g)  *  *  *."  FDA  has  interpreted  this 
provision  to  apply  to  standards  of 
quality  (21  CFR  100.1(c)(4)).  Although 
this  rule  has  preemptive  effect  in  that  it 
would  preclude  States  fi-om  issuing 
requirements  for  uranium  levels  in 
bottled  water  that  are  not  identical  to 
the  allowable  level  for  uranium  as  set 
forth  in  this  rule,  this  preemptive  effect 
is  consistent  with  what  Congress  set 
forth  in  section  403A  of  the  act. 

Section  4(c)  of  the  Executive  Order 
further  requires  that  "any  regulatory 
preemption  of  State  law  shall  be 
restricted  to  the  minimum  level 
necessary"  to  achieve  the  regulatory 
objective.  Under  section  410  of  the  act, 
not  later  than  180  days  before  the 
effective  date  of  an  NPDWR  issued  by 
EPA  for  a  contaminant  imder  section 
1412  of  the  Safe  Drinking  Water  Act 
(SDWA)  (42  U.S.C.  300g-l),  FDA  is 
required  to  issue  a  standard  of  quality 
regulation  for  that  contaminant  in 
bottled  water  or  make  a  finding  that 
such  a  regulation  is  not  necessary  to 
protect  the  public  health  because  the 
contaminant  is  contained  in  water  in 
public  water  systems  but  not  in  water 
used  for  bottled  water.  Further,  section 
410(b)(3)  of  the  act  requires  a  quality 
standard  for  a  contaminant  in  bottled 
water  to  be  no  less  stringent  than  EPA's 
MCL  and  no  less  protective  of  the  public 
health  than  EPA's  treatment  techniques 
required  for  the  same  contaminant.  On 
December  7,  2000,  EPA  issued  an 
NPDWR  containing  an  MCL  for  uranium 
(65  FR  76708).  FDA  has  determined  that 
the  MCL  for  uranium  that  EPA 
established  for  public  drinking  water  is 
appropriate  as  a  standard  of  quality  for 
bottled  water,  and  is  issuing  this 
regulation  consistent  with  section  410  of 
the  act. 

Further,  section  4(e)  of  the  Executive 
order  provides  that  "when  an  agency 
proposed  to  act  through  adjudication  or 
rulemaking  to  preempt  State  law,  the 
agency  shall  provide  all  affected  State 
and  local  officials  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings."  Given 
the  statutory  framework  of  section  410 
of  the  act  for  bottled  water,  EPA's 
issuance  of  an  MCL  for  lu-anium  in 
public  drinking  water  provided  notice 
of  possible  FDA  action  for  a  standard  of 
quality  for  uranium  in  bottled  water. 
FDA  did  not  receive  any 
correspondence  from  State  and  local 
officials  regarding  a  uraniiun  standard 
for  bottled  water  subsequent  to  EPA's 
NPDWR  on  the  MCL  for  uranixmi. 
Moreover,  FDA  is  not  aware  of  any 
States  that  have  requirements  for 
uranium  in  bottled  water  that  would  be 


affected  by  FDA's  decision  to  establish 
a  bottled  water  quality  standard  for 
uranium  that  is  consistent  with  EPA's 
standard  for  public  drinking  water.  In 
addition,  we  are  providing  an 
opportunity  for  State  and  local  officials 
to  comment  on  FDA's  standard  of 
quality  for  uraniimi  in  bottled  water  in    ' 
the  context  of  this  rulemaking.  For  the 
reasons  set  forth  previously  in  this 
document,  the  agency  believes  that  it 
has  complied  with  all  of  the  applicable 
requirements  under  the  Executive  order. 

In  conclusion,  FDA  has  determined 
that  the  preemptive  effects  of  the  final 
rule  are  consistent  with  Executive  Order 
13132. 

K.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  docimient. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

X.  Effective  Date 

The  agency  intends  to  make  any  final 
rule  based  on  this  proposal  effective 
December  8,  2003.  The  agency  will 
publish  a  confirmation  notice  for  a  final 
rule  in  the  Federal  Register  no  later 
than  180  d^ys  before  the  effective  date. 
The  agency  is  providing  180  days  before 
the  effective  date  to  permit  affected 
firms  adequate  time  to  take  appropriate 
steps  to  bring  their  product  into 
compliance  with  the  standard  imposed 
by  the  new  rule. 
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List  of  Subjects  in  21  CFR  Part  185 

Beverages,  Bottled  water,  Food  grades, 
and  standards.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner' 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  165  be  amended  as  follows: 

PART  165— BEVERAGES 

1.  The  authority  citation  for  21  CFR 
part  165  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341.  343,  343- 
1,348.349,371,  379e. 

2.  Section  165.110  is  amended  by 
adding  paragraph  (b)(5)(i)(D)  and  by 
revising  paragraph  (b)(5)(ii)  to  read  as 
follows: 

§165.110    Bottled  water. 

*        *        *        *        *    • 

(b)  *  *  * 

(5)  *  *  * 

(i)  *  *  * 

(D)  The  bottled  water  shall  not 
contain  uranium  in  excess  of  30 
micrograms  per  liter  of  water. 

(ii)  Analyses  conducted  to  determine 
compliance  with  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section  shall 
be  made  in  accordance  with  the 
methods  described  in  the  applicable 
sections  of  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,"  20th  Ed., 
may  be  obtained  from  the  American 
Public  Health  Association,  1015  15th  St. 
NW.,  Washington,  DC  20005.  Copies  of 
the  methods  incorporated  by  reference 
in  this  paragraph  (b)(5)(ii)  may  also  be 
examined  at  the  Office  of  the  Federal 
Register,  800  North  Capital  St.  NW.. 
suite  700,  Washington,  DC,  or  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD. 

(A)  Combined  radium-226/-228  shall 
be  measured  using  the  following 
methods: 

(I)  Method  7500-RaB— 
"Precipitation  Method,"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th £d.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 
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(2)  Method  7500-Ra  D— "Sequential 
Precipitation  Method,"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(B)  Gross  alpha  particle  radioactivity 
shall  be  measured  using  the  following 
method:  Method  7110  C— 
"Coprecipitation  Method  for  Gross 
Alpha  Radioactivity  in  Drinking  Water," 
which  is  contained  in  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater."  20th  Ed.,  which  is 
incorpoE«ted  by  reference  in  accordance 
with  5  U.S.C.  552(al)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section.  n 

(C)  Beta  particle  and  photon 
radioactivity  shall  be  measured  using 
the  following  methods: 

(1)  Method  7500-Sr  B— "Precipitation 
Method,"  which  is  contained  in 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,"  20th  Ed., 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
GET?  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
the  introductory  text  of  paragraph 
(b)(5)(ii)  of  this  section. 

(2)  Method  7500-3H  B— "Liquid 

'  Scintillation  Spectrometric  Method," 
which  is  contained  in  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  20th  Ed.,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(3)  Method  7120  B— "Gamma 
Spectroscopic  Method,"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(ia)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 

.    text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(D)  Uranium  shall  be  measured  using 
the  following  methods: 

(1)  Method  7500-U  B— 
"Radiochemical  Method,"  which  is 
contained  in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater," 
20th  Ed.,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 


availability  of  this  incorporation  by 
reference  is  given  in  the  introductory 
text  of  paragraph  (b)(5)(ii)  of  this 
section. 

(2)  Method  7500-U  C— "Isotopic 
Method,"  which  is  contained  in 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,"  20th  Ed., 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availability  of  this 
incorporation  by  reference  is  given  in 
the  introductory  text  of  paragraph 
(b)(5)(ii)  of  this  section. 
*      •  *        *        *        * 

Dated:  February  26.  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

(FR  Doc.  03-4972  Filed  2-27-03:  11:42  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Management 

43  CFR  Parts  4100 
[WO-220-1 020-24  1A] 
RIN:  1004-AD42 

Grazing  Administration — Exclushm  of 
Alaslca 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking  for  proposed  amendments  to 

the  BLM's  Grazing  Administration 

Regulations  and  aimouncement  of 

public  meetings. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  requests  comments 
and  suggestions  to  assist  us  in  amending 
our  regulations  governing  how  the  BLM 
administers  livestock  grazing  on  public 
lands.  The  current  regulations,  issued  in 
1995.  require  amendment  to  comply 
with  court  decisions,  provide  greater 
flexibility  to  managers  and  permittees, 
and  improve  existing  administrative 
procedures  and  business  practices,  and 
promote  conservation  of  public  lands. 
We  encourage  the  public  to  participate 
in  planned  public  meetings  and  to 
provide  comments  and  suggestions  to 
help  us  clearly  define  needed  changes  to 
the  Grazing  Administration  Program. 
DATES:  You  must  submit  your  comments 
by  May  2,  2003.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  proposed 
rule  comments  that  BLM  receives  after 
the  close  of  the  comment  period  or 
comments  delivered  to  an  addfess  other 
than  those  listed  below  (see  ADDRESSES). 


See  the  SUPPLEMENTARY  INFORMATION 
section  for  the  dates  of  the  public 
meetings. 

ADDRESSES:  Mail:  Director  (630),  Biueau 
of  Land  Management,  Eastern  States 
Office,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  Attention: 
RIN  1004-AD42. 

Personal  or  messenger  delivery:  1620 
L  Street  NW.,  Room  401,  Washington, 
DC  20036. 

Direct  Internet  response: 
www.blm.gov/nhp/news/regulatory/ 
index.htmi  or  go  to  BLM's  external 
Home  page  at  http://www.blm.gov/nhp/ 
index.htm  and  click  on  the  link. 

You  may  also  comment  via  email  to 
WOComment@blm.gov.  We  intend  this 
address  for  use  by  those  who  want  to 
keep  their  electronic  comments 
confidential  and  for  those  who  are 
unable,  for  whatever  reason,  to  use  the 
Internet  site.  Please  submit  email 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
AD42"  and  your  name  and  return 
address  in  your  email  message. 

You  may  examine  documents 
pertinent  to  this  proposal  at  the  L  Street 
address.  Comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  on  the 
Internet  address  above  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Visser  at  (202)  452-7743,  for 
information  relating  to  the  grazing 
program  or  the  substance  of  the 
regulations  to  be  proposed,  or  Ted 
Hudson  at  (202)  452-5042  or  Cynthia 
Ellis  at  (202)  452-5012  for  information 
relating  to  the  rulemaking  process. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8330,  24  hours  a 
day,  seven  days  a  week,  to  contact  the 
above  individuals. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Description  of  Information  Requested 

I.  Public  Comment  Procedures 

Your  written  comments  should: 

1.  Be  specific; 

2.  Explain  the  reason  for  your 
comments  and  suggestions; 

3.  Be  about  the  issues  outlined  in  this 
notice;  and, 

4.  Where  possible,  reference  the 
specific  section  or  paragraph  of  existing 
regulations  that  you  are  addressing. 

The  comments  and  recommendations 
that  are  most  useful  and  likely  to 


influence  decisions  on  the  content  of  a 
proposed  rule  are: 

1.  Comments  and  reconunendations 
supported  by  quantitative  information 
or  studies;  and 

2.  Comments  that  include  citations  to 
and  analyses  of  the  applicable  laws  and 
regulations. 

We  are  particularly  interested  in 
receiving  comments  and  suggestions 


about  the  topics  listed  under  III. 
Description  of  Information  Requested. 

If  you  wish  to  withhold  your  name  or 
street  address  from  public  review  or 
from  disclosure  \mder  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  We  will  honor  such 
requests  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  and 
businesses,  and  from  individuals 


identifying  themselves  as 
representatives  or  officials  of 
organisations  or  businesses,  will  be      * 
available  for  public  inspection  in  their 
entirety. 

We  will  conduct  public  scoping 
meetings  on  the  Environmental  Impact 
Statement  associated  with  this  proposed 
rulemaking.  The  meetings  will  be  held 
on  the  following  dates  at  the  specified 
locations  and  times: 


Location 


Billings,  Montana 


Reno,  Nevada 


Albuquerque,  New  Mexico 


Washington,  DC 


Date  and  tinr)e 


March  18,  2003 
6-10  p.m 


March  20.  2003 
6-10  p.m 


March  25,  2003 
6-10  p.m 


March  27.  2003 
1-5  p.m.  ; 


Address  of  meeting 


Holiday  Inn  Grand  Montana,  550 
Midland  Road,  Billings,  MT 
59101. 

Reno  Sparks  Convention  Center, 
4590  S.  Virginia  St.,  Reno.  NV 
89502. 

Hilton  of  Albuquerque,  1901  Uni- 
versity Blvd.,  NE.,  Albuquerque, 
NM  87102. 

Courtyard  By  Marriott  (General 
Scott  Room),  1600  Rhode  Is- 
land Ave.,  NW.,  Washington, 
DC  20036. 


Contact  person 


Mary  Apple 
(406)  896-5258 

JoLynn  Worley 
(775)861-6515 

Kitty  Mulkey 
(505)438-7511 

Tom  Gorey 
(202)452-5137 


The  sites  for  the  public  meetings  are 
accessible  to  individuals  with  physical 
impairments.  If  you  need  a  special 
accommodation  to  participate  in  one  or 
all  of  the  meetings  (e.g.,  interpreting 
service,  assistive  listening  device,  or 
materids  in  alternative  format),  please 
notify  the  contact  person  listed  in  this 
notice  no  later  than  two  weeks  prior  to 
the  scheduled  meeting.  Although  we 
will  attempt  to  meet  all  requests 
received,  the  requested  accommodations 
may  not  always  be  available. 

It  you  plan  to  present  a  statement  at 
the  meetings,  we  will  ask  you  to  sign  in 
before  the  meeting  starts  and  identify 
yourself  clearly  for  the  record.  Your 
speaking  time  at  the  meeting(s)  will  be 
determined  before  the  meeting(s).  based 
upon  the  number  of  persons  wishing  to 
speak  and  the  approximate  time 
available  for  the  session.  You  will  be 
provided  at  least  three  minutes  to  speak 

If  you  do  not  wish  to  speak  at  the 
meetings  but  you  have  views,  questions, 
and  concerns  about  regulations  for  the 
BLM's  Range  Management  Program,  you 
may  submit  written  statements  for 
inclusion  in  the  public  record  at  the 
meeting.  You  may  also  submit  written 
comments  and  suggestions  regardless  of 
whether  you  attend  or  speak  at  a  public 
meeting.  See  the  ADDRESSES  section  of 
this  notice  for  where  to  submit 
conunents. 

n.  Background 

In  this  issue  of  the  Federal  Register 
BLM  is  also  publishing  a  Notice  of 
Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 


under  the  National  Envfronmental 
Policy  Act  (NEPA)  on  the  changes  we 
are  considering  making  to  the 
regulations  governing  BLM's  Grazing 
Administration  Program.  BLM  is 
committed  to  making  the  changes  to 
reflect  the  Secretary's  "4C's" 
philosophy  of  "consultation, 
cooperation,  and  communication  all  in 
the  service  of  conservation."  BLM  is 
issuing  this  Advance  Notice  of  Proposed 
Rulemaking  and  the  NOI  to  give  the 
public  and  interested  parties  early 
information  about  the  proposed  action, 
the  potential  range  of  alternatives,  and 
the  nature  of  impact  analysis  being 
considered  in  the  EIS.  We  will  hold 
meetings  during  which  the  public  will 
be  able  to  comment  on  the  scope, 
proposed  action,  and  possible 
alternatives  BLM  should  consider  when 
drafting  the  proposed  rule.  BLM  seeks 
comments  on  this  Advance  Notice  of 
Proposed  Rulemaking. 

Since  the  first  set  of  grazing 
regulations  was  issued  after  passage  of 
the  Taylor  Grazing  Act  of  1934,  as 
amended  (43  U.S.C.  315,  315a-315r), 
the  regulations  have  been  periodically 
modified,  revised,  and  updated.  The  last 
major  revision  effort  culminated  when 
BLM  published  and  implemented 
comprehensive  changes  to  the  grazing 
regulations  in  1995. 

The  changes  BLM  is  considering 
would  encourage  partnerships  in  public 
land  stewardship  and  establish  new 
options  for  BLM  and  rangeland  users  in 
the  administration  and  management  of 
public  lands.  Our  goals  are  to: 


(1)  Enhance  community-based 
conservation  and  citizen-centered 
stewardship; 

(2)  improve  BLM  business  practices; 
and 

(3)  provide  greater  flexibility  for  the 
manager  and  the  permittee. 

m.  Description  of  Information 
Requested 

BLM  is  committed  to  carrying  out  the 
Secretary's  objectives  and  the  Rangeland 
Management  Program  established  by  the 
Federal  Land  Policy  Management  Act  of 
1976  (43  CFR  1740).  the  Public 
Rangelands  Improvement  Act  of  1978 
(43  U.S.C.  1901-1908).  and  the  Taylor 
Grazing  Act  of  1934.  as  amended  (43 
U.S.C.  315.  315a-315r).  We  encourage 
the  public  to  participate  in  plarmed 
public  meetings  and  to  provide 
comments  and  suggestions  to  help  us 
clearly  define  needed  changes  in  the 
Grazing  Administration  Program.  We 
specifically  are  requesting  comments  on 
the  topics  we  are  considering  for  the 
proposed  rule.  These  include,  but  are 
not  limited  to,  the  following: 

A.  Definitions;  We  are  considering 
revising  or  creating  definitions  of  the 
following  terms: 

Active  use 

Authorized  use 

Base  property 

Grazing  lease 

Grazing  permit 

Grazing  Preference  or  Preference 

Livestock  kind  or  kind  of  Uvestock 

Monitoring 

Reserve  common  allotment 
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B.  We  are  considering  changing 
regulations  to  clarify  current 
requirements  and  to  allow  better 
rangeland  management  and  permit 
administration.  Changes  we  are 
considering  include: 

•  Clarifying  the  permit  renewal 
performance  review  requirements  when 
grazing  permits  are  pledged  as  security 
for  loans. 

•  Clarifying  who  is  qualified  for 
public  lands  grazing  use  and  who  will 
receive  preference  for  a  grazing  permit 
or  lease. 

•  Clarifying  the  provisions  addressing 
grazing  preference  transfers. 

•  Reinstating  an  earlier  provision  that 
BLM  and  the  permit  holder  may  share 
title  to  certain  range  improvements  if 
the  improvement  was  constructed  under 
a  Cooperative  Range  Improvement 
Agreement. 

•  Clarifying  that  BLM  will  follow 
state  law  with  respect  to  the  acquisition 
of  water  rights. 

•  Examining  whether  BLM  should 
authorize  temporarily  locked  gates  on 
public  lands  in  order  to  protect  private 
land  and  improve  livestock  operations. 

•  Clarifying  which  non-permit  related 
violations  BLM  may  take  into  account  in 
penalizing  a  permittee. 

•  Considering  ways  to  streamline  the 
grazing  decision  appeal  process. 

•  Extending  the  time  period  that  BLM 
may  approve  nonuse  of  forage  from  3  to 
5  years  for  resource  improvement, 
business,  or  personal  needs. 

C.  We  are  also  considering 
amendments  related  to  changes  in 
permitted  use.  Amendments  we  are 
considering  include: 

•  Creating  provisions  re-emphasizing 
consideration  of  social,  economic,  and 
cultural  impact,  in  addition  to  the 
ecological  impacts,  of  Federal  actions  to 
ensure  compliance  with  the  National 
Environmental  Policy  Act. 

•  Requiring  a  permittee/lessee  to 
apply  to  renew  a  permit  or  lease. 

•  What  criteria  BLM  will  consider 
before  approving  increases  in  permitted 
use. 

•  Considering  whether  to  amend  the 
provision  stating  when  BLM  will 
implement  action  that  changes  grazing 
management  after  determining  that  the 
allotments  used  by  a  permittee  or  lessee 
are  not  meeting  or  significantly 
progressing  toward  meeting  land  health 
standards. 

D.  We  are  considering  adding  the 
following  new  provisions  to  the 
regulations. 

•  Establisliing  and  administering  a 
new  concept  called  "Reserve  Common 
Allotments"  (RCA).  RCAs  would  be 
managed  as  reserve  forage  areas  for  use 
by  permittees  whose  allotments  are 


undergoing  restoration  treatments  and 
require  rest  from  grazing.  RCA  forage 
would  be  allocated  on  a  temporary  non- 
renewable basis  to  permittees 
participating  in  restoration  on  their 
allotments. 

•  Adding  a  fee  schedule  for 
preference  transfers,  crossing  permits, 
applications  for  nonuse,  and 
replacement/supplemental  billing  under 
existing  service  charge  authority.  We  do 
not  intend  to  address  grazing  fees  in  this 
rulemaking. 

E.  We  also  plan  to  make  minor 
revisions  to  correct  typographical  errors 
and  to  make  technical  changes  to 
improve  the  clarity  of  the  rule.  One 
change  we  will  make  is  to  remove 
references  to  "conservation  use" 
permits  to  reflect  the  decision  in  Public 
Lands  Council  v.  Babbitt,  929  F.Supp. 
1436  (D.  Wyo.  1996),  rev'd  in  part  and 
affd  in  part,  167  F.3d  1287  (10th  Cir. 
1999),  affd,  529  U.S.  728  (2000). 

Additional  information  about  BLM's 
Rangeland,  Soils,  Water,  and  Air 
Program  is  available  at  http:// 
web.  blm  .gov/internal/wo-200/wo-220/ 
index.html. 

Dated:  January  17,  2003. 
Rebecca  W.  Watson, 
Assistant  Secretary  of  the  Interior. 
(FR  Doc.  03-4933  Filed  2-28-03:  8:45  ami 
BOiJNO  CODE  4310-S4-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Dockst  No.  RSPA-0&-7666;  Notice  6] 

RIN2137-AD54 

Pipeline  Safety:  Pipeline  Integrity 
Management  in  High  Consequence 
Areas  (Gas  Transmission  Pipelines) 

agency:  Office  of  PipeUne  Safety  (OPS), 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a  one- 
day  public  meeting  to  address  issues 
raised  at  a  recent  workshop  jointly 
organized  by  the  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
Foundation  and  the  American  Gas 
Association  (AGA)  on  the  proposed  49 
CFR  part  192.763,  "Pipeline  Integrity 
Management  in  High  Consequence 
Areas".  This  meeting  is  intended  to  give 
participants  a  better  understanding  of 
the  proposed  rule.  OPS  representatives 
will  give  an  overview  of  the  proposed 


regulation  and  will  fully  discuss 
identification  of  high  consequence  areas 
and  moderate  risk  areas;  confirmatory 
direct  assessment  methods;  assessment 
schedules,  and  criteria  for  the 
performance  approach  to  the  program. 
RSP A/OPS  is  also  seeking  information 
on  the  costs  and  benefits  of 
implementing  the  proposed 
requirements. 

ADDRESSES:  The  meeting  is  open  to  all. 
There  is  no  cost  to  attend.  This  meeting 
will  be  held  on  Friday  March  14,  2003, 
from  9  a.m.  to  5  p.m.  at  the  Marriott  at 
Metro  Center  hotel  located  at  775  12th 
Street,  NW..  Washington,  DQ  Tel:  202- 
737-2200);  fax:  202-347-5886;  website: 
(vwiv.marrjott.com.  You  may  register 
electronically  for  this  meeting  at:  http:/ 
/primis.rspa.dot.gov/meetings.  Please 
make  your  reservations  as  soon  as 
possible  as  hotel  rooms  are  limited.  For 
other  details  on  this  meeting  contact 
Janice  Morgan  at  202-366-2392. 

You  may  submit  written  comments  by 
mail  or  delivery  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  The 
dockets  facility  is  open  from  10  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
on  Federal  holidays.  You  should  submit 
the  original  and  one  copy.  Anyone  who 
wants  confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  You  may  also 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
Internet  Web  address  http:// 
dms.dot.gov.  And  click  on  "Help"  for 
instructions  on  electronic  filing  of 
comments.  All  written  comments 
should  identify  the  docket  number 
RSPA-03-14448;  Notice  3. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comments  (or  signing  the  comments,  if 
submitted  on  behalf  ef  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  U.S.  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jenny  Donohue  by  phone  at  (202)  366- 
4046,  regarding  this  document.  General 
information  about  RSP  A/OPS  programs 
may  be  obtained  by  accessing  RSPA's 
Internet  page  at  http://rspa.dot.gov. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance,  contact 
Janice  Morgan,  (202)  366-2392.  " 
SUPPLEMENTARY  INFORMATION: 

Background 

To  better  prevent  pipeline  failures 
that  can  imperil  the  health  and  safety  of 
nearby  residents  and  cause  significant 
damage  to  their  property,  RSP  A/OPS  is 
promulgating  a  series  of  rules  to  require 
pipeline  operators  to  develop  integrity 
management  programs.  The  programs 
include  conducting  baseline  and 
periodic  assessments  of  certain  pipeline 
segments.  Although  the  hazardous 
liquid  and  natural  gas  programs  are 
structured  somewhat  differently  to 
accommodate  the  differences  between 
the  two  types  of  pipeline  systems,  both 
integrity  management  programs  are 
designed  to  identify  the  best  method(s) 
for  maintaining  the  structural  soundness 
(i.e.,  integrity)  of  pipelines  operating 
across  the  United  States. 

On  January  9,  2002,  RSPA/OPS  began 
the  integrity  management  rulemakings 
for  gas  transmission  lines  by  first 
proposing  a  definition  of  high 
consequence  areas  (See  67  FR  1108).  We 
also  described  our  plan  to  propose 
integrity  management  program 
requirements  for  gas  transmission 
pipelines  affecting  those  areas.  RSPA/ 
OPS  finalized  the  high  consequence 
area  definition  on  August  6,  2002  (67  FR 
50824),  and  published  the  proposed  rule 
on  integrity  management  program 
requirements  on  January  28,  2003  (68 
FR  4278). 

This  meeting  is  being  held  to  give 
participants  a  better  imderstanding  of 
the  proposed  rule.  OPS  representatives 
will  give  an  overview  of  the  proposed 
rule  and  discuss  fully  the  identification 
and  protection  of  high  consequence 
areas  and  moderate  risk  areas;  and  the 
methodology  of  confirmatory  direct 
assessment.  OPS  will  answer  any 
questions  related  to  the  proposed  rule 
and  will  seek  additional  information 
fit)m  the  public  about  costs  and  benefits 
of  implementing  the  proposed  rule. 

The  preliminary  agenda  for  this 
meeting  is  as  follows: 

Pipeline  safety  legislation — The 
impact  of  the  recently  passed  legislation 
on  integrity  management  program 
requirements. 

Overview  of  proposed  regulation — 
The  intent  and  structure  of  the  proposed 

rule. 

HCA  Identification— The  refinement 
of  the  definition  of  high  consequence 
areas  and  moderate  risk  areas  in  the 
proposed  rule. 

Risk  assessment,  plan  development, 
and  data  integration — Proposed  risk 
assessment,  with  particular  emphasis  on 
confirmatory  direct  assessment 


methods,  and  the  proposed  plan 
development  process,  identification  of 
high  cohsequence  areas  and  moderate 
risk  areas;  confirmatory  direct 
assessment  methods;  assessment 
schedules,  and  criteria  for  the 
performance  approach  to  the  program. 

Ih4P  Implementation  &■  Data  Integration 

Costs  and  benefits — ^The  draft 
regulatory  evaluation. 

Open  Forum  6-  Q&-A 

Issued  in  Washington,  DC,  on  February  26, 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-4919  Filed  2-28-03;  8:45  am] 
nUJNG  COOE  4910-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  0301 28024-3024-01 ;  I.D. 
121002A] 

BIN  0648-AQ63 

Fisheries  of  the  United  States;  National 
Standard  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  consideration  of  revision  to 
national  standard  1  guidelines; 
extension  of  comment  period. 


SUMMARY:  NMFS  extends  the  public 
comment  period  on  an  advanced  notice 
of  proposed  rulemaking  that  announces 
that  the  agency  is  considering  revisions 
to  the  national  standard  guidelines  for 
national  standard  1  that  specify  criteria 
for  determining  overfishing  and 
establishing  rebuilding  schedules. 
Because  the  scientific  community, 
fisheries  managers,  the  fishing  industry, 
and  environmental  groups  expressed 
concern  about  the  appropriateness  of 
some  aspects  of  national  standard  1 
guidelines,  particularly  in  light  of  new 
issues  arising  from  rebuilding  programs 
that  have  been  underway  for  several 
years,  this  action  solicits  public  input 
on  the  effectiveness  and  appropriateness 
of  the  these  guidelines  in  complying 
with  the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

DATES: 'Conunent  period  is  extended 
from  March  17,  2003.  to  April  16.  2003. 


ADDRESSES:  Comments  may  be  mailed  to 
Mr.  John  H.  Dunnigan,  Director,  Office 
of  Sustainable  Fisheries,  Room  13362, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910;  or  faxed  to  301-713-1193. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Millikin,  at  301-713-2341  or 
via  e-mail  at  Mark.MiIhkin@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  of  the  advance  notice  of 
proposed  rulemaking  (ANPR)(68  FR 
7492,  February  14,  2003)  is  republished 
here  in  its  entirety  for  the  convenience 
of  the  public.  This  action  extends  the 
public  comment  period  of  the  ANPR 
another  30  days,  from  March  17,  2003, 
to  April  16,  2003. 

National  standard  1  reads, 
"Conservation  and  management 
measures  shall  prevent  overfishing 
while  achieving,  on  a  continuing  basis, 
the  optimum  yield  from  each  fishery  for 
the  United  States  fishing  industry."  In 
1996,  the  Sustainable  Fisheries  Act    . 
(SFA)  amended  the  Magnuson-Stevens 
Act  (16  U.S.C.  1801,  et  seq.)  to,  among 
other  things,  provide  definitions  for 
"overfishing"  and  modify  the  definition 
of  "optimum  )rield."  The  Magnuson- 
Stevens  Act,  in  section  303(a)(10),  now 
requires  each  fishery  management  plan 
(FMP)  to  "specify  objective  and 
measurable  criteria  for  identifying  when 
the  fishery  to  which  the  FMP  applies  is 
overfished."  In  addition,  section  304(e) 
specifies  requirements  for  rebuilding 
overfished  fisheries.  The  revised 
national  standard  guidelines,  including 
national  standard  1 ,  were  proposed  at 
62  FR  41907,  August  4, 1997,  and 
published  as  find  guidelines  at  63  FR 
24212,  May  1,  1998. 

As  they  currently  exist,  the  national 
standard  1  guidelines  provide 
definitions  and  require  determination, 
to  the  extent  possible,  of  maximum 
sustainable  yield  (MSY),  or  an 
acceptable  surrogate;  specification  of 
status  determination  criteria  including  a 
maximum  fishing  mortality  threshold 
and  a  minimum  stock  size  threshold; 
ending  overfishing  and  rebuilding 
overfished  stocks:  and  specification  of 
optimum  yield  (OY)  in  fisheries. 

In  response  to  the  SFA,  these  national 
standard  guidelines  were  implemented 
in  1998,  over  5  years  ago.  Since  that 
time,  we  have  developed  new 
perspectives,  new  issues,  and  new 
problems  regarding  their  application. 
Concerns  that  have  been  identified  for 
possible  revision  include,  but  are  not 
limited  to,  the  following: 

1.  The  definition  and  use  of  the 
'  minimum  stock  size  threshold  (MSST) 
for  determining  when  a  stock  is 
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overfished.  There  has  been  considerable 
discussion  about  the  utility  of  the 
concept  of  MSST,  the  definition  of 
MSST  contained  in  the  guidelines, 
difficulties  in  estimating  the  MSST 
(especially  in  data-poor  situations),  and 
identifying  appropriate  proxies  for 
MSST. 

2.  Calculation  of  rebuilding  targets 
appropriate  to  the  prevailing 
environmental-regime.  Currently,  the 
guidelines  do  not  address  how 
rebuilding  targets  should  accommodate 
changing  environmental  conditions. 
Rebuilding  rates  based  upon  ciurent 
stock  productivity  may  be  inconsistent 
with  rebuilding  targets  based  upon 
historiceil  stock  productivity  when  there 
are  persistent,  long-term  changes  in 
environmental  conditions. 

3.  Calculation  of  maximiun 
permissible  rebuilding  times  for 
overfished  fisheries.  The  SFA 
established  a  maximum  allowable  10- 
year  rebuilding  time  for  a  fishery,  except 
where  the  biology  of  the  fish  will  not 
allow  it  or  the  fishery  is  managed  under 
an  international  agreement.  If  the 
minimum  time  for  a  fishery  to  rebuild 

is  10  years  or  greater,  the  maximiun 
allowable  rebuilding  time  under  the 
guidelines  becomes  the  time  to  rebuild 
in  the  absence  of  any  fishing  mortality, 
plus  one  mean  generation  time.  This  has 
created  a  discontinuity  where  the 
difference  in  allowable  rebuilding  times 
between  a  stock  with  a  minimum 
rebuilding  time  of  9  years  and  another 
stock  with  a  minimum  rebuilding  time 
of  11  years,  may  be  several  decades  in 
the  case  of  long-lived  species.  This 
results  in  the  need  for  much  more 
restrictive  management  measures  in  the 
first  case  compared  to  the  second,  even 
though  there  is  not  much  difference 
between  them  in  terms  of  rebuilding 
potential. 

4.  The  definitions  of  overfishing  as 
they  relate  to  a  fishery  as  a  whole  or  a 
stock  of  fish  within  that  fishery.  There 
are  currently  over  900  fish  stocks 
identified  for  the  purpose  of 
determining  their  status  with  regard  to 
overfishing,  many  of  which  are  caught 
in  small  amounts  and  whose  status  is 
unknown.  Combining  assessments  and 
status  determination  criteria  for 
assemblages  of  minor  stocks  may  make 
more  sense  biologically  and 
economically  than  attempting  to  assess 
and  manage  them  one  by  one.  Further 
guidance  is  needed  on  the  most 
ecologically  sound  and  economically 
expedient  ways  to  manage  these 

fisheries. 

5.  Procediu^s  to  follow  when 
rebuilding  plans  require  revision  after 
initiation,  especially  with  regard  to 
modification  of  the  rebuilding  time 


frame.  The  guidelines  do  not  currently 
address  what  to  do  when  observed 
rebuilding  rates  are  greater  or  lower 
than  expected  or  when  new  assessments 
change  estimates  of  rebuilding  targets  or 
other  parameters. 

NMFS  solicits  input  &t)m  the  public 
regarding:  (1)  whether  or  not  the 
national  standard  1  guidelines  should 
be  revised  and  (2)  if  revisions  are 
desired,  what  parts  of  the  national 
standard  1  guidelines  should  be  revised, 
how  they  should  be  revised,  and  why. 
NMFS  will  use  the  information  in 
determining  whether  to  proceed  with  a 
revision  to  the  existing  guidelines,  and 
if  so,  the  issues  to  be  addressed. 

The  ANPR  was  published  in  the 
Federal  Register  on  February  14,  2003 
(68  FR  7492).  The  comment  period  for 
that  action  was  scheduled  to  end  on 
March  17,  2003.  NMFS  decided  to 
extend  the  comment  period  for  the 
ANPR  for  another  30  days  to  give  the 
public  additional  time  to  review  the 
national  standard  guidelines  in  50  CFR 
part  600  as  they  pertain  to  national 
standard  1. 

This  advance  notice  of  proposed 
rulemaking  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  25,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-4886  Filed  2-26-03;  2:55  pm) 
BILUNO  COOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  020503A] 

Fisheries  of  ttie  Norttwastem  United 
States;  Spiny  Dogfish  Fishery; 
Scoping  Process;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS); 
notice  of  scoping  meeting;  request  for 
comments;  correction. 

summary:  NMFS  published  a 
notification  announcing  that  the  Mid- 
Atlantic  and  New  England  Fishery 
Management  Councils  (Coimcils) 
intended  to  prepare  jointly,  in 


cooperation  with  NMFS,  an  EIS  in 
accordance  with  the  National 
Environmental  Policy  Act  to  assess 
potential  effects  on  the  human 
environment  of  alternative  measures  for 
managing  the  spiny  dogfish  (Squalus 
acanthias)  fishery  pmsuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA).  The  Coxmcils  are 
developing  Amendment  1  to  the  Spiny 
Dogfish  Fishery  Management  Plan 
(FMP)  to  address  rebuilding  targets  and 
timefi^ames,  methods  to  estimate  discard 
mortality  and  reduce  discarding,  the 
quota  allocation  scheme,  and  other 
potential  management  measures  as  well. 
The  notification  announced  a  public 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues 
relating  to  management  of  spiny  dogfish 
and  requested  public  participation  in 
the  process.  The  intent  of  this  document 
is  to  correct  the  date  of  the  scoping 
meeting  annoimced  in  the  February  18, 
2003,  published  notification. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  T.  Furlong,  Mid-Atlantic  Fishery 
Management  Council,  302-674-2331. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  2003,  NMFS  published  the 
notice  of  intent  to  prepare  an  EIS  in  the 
Federal  Register  (68  FR  7749).  hi 
addition  to  issues  related  to  the 
preparation  of  the  EIS,  NMFS 
announced  a  scoping  meeting  to  be  held 
on  Monday,  March  17,  2003.  at  7  p.m., 
at  the  Sheraton  Oceanfi-ont  Hotel  {36th 
Street  &  Atlantic  Ave.),  in  Virginia 
Beach,  VA.  This  document  corrects  the 
date  of  the  scoping  meeting  fi-om  March 
17,  2003,  to  March  18,  2003,  at  7  p.m. 
at  the  same  location. 

Need  for  Correction 

As  published,  the  document  of 
February  18,  2003  (68  FR  7740),  which 
was  the  subject  of  document  FR  Doc. 
03-3845,  is  corrected  as  follows: 

1.  On  page  7749,  third  column,  under 
DATES,  third  line,  remove  "Monday, 
March  17,"  and  add  "Tuesday.  March 
18,"  in  its  place. 

2.  On  page  7749,  third  column, 
second  paragraph,  under  ADDRESSES, 
second  line,  remove  "March  17,  "  and 
add  "March  18,"  in  its  place. 

3.  On  page  7750,  second  column, 
under  Public  Scoping  Meeting 
Schedule,  third  line  down,  remove 
"March  17"  and  insert  "March  18". 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  February  24,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-4821  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  tt)e 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Mission  Brush,  Bonners  Ferry  Ranger 
District,  Idaho  Panhandle  National 
Forests;  Boundary  County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Bonners  Ferry  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  is  proposing  rehabilitation  of  the 
vegetation  in  the  Brush  Creek  and 
Mission  Creek  watersheds,  identified  as 
the  Mission  Brush  project  area.  These 
watersheds  are  located  14  and  19  miles, 
respectively,  north  of  Bonners  Ferry, 
Idaho.  Priorities  are  treatment  of  stands 
of  off-site  Ponderosa  pine  and  dry  sites, 
and  taking  steps  to  begin  restoring  the 
diversity  that  was  found  historically  in 
mixed  conifer  stands.  The  project,  as 
proposed,  will  provide  additional 
benefits  to  the  water  resources  and 
result  in  some  reduction  of  fuels 
adjacent  to  private  property  in  a  portion 
of  the  project  area.  The  USDA  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  to  disclose  the 
potential  environmental  effects  of 
implementing  vegetative  and  aquatic 
restoration  activities  on  National  Forest 
System  lands  within  the  project  area. 

DATES:  Comments,  suggestions,  or 
requests  to  be  placed  on  the  project 
mailing  list,  should  be  received  on  or 
before  April  1,  2003.  The  draft 
environmental  impact  statement  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  in  April 
2002. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposal  or 
requests  to  be  placed  on  the  project 
mailing  list  to  Doug  Nishek,  Project 
Team  Leader,  Bonners  Ferry  Ranger 
District,  Route  4,  Box  4860,  Bonners 


Ferry,  Idaho  83805-9764,  e-mail 
address:  dnishek@fs.fed. us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Nishek,  project  leader,  Bonners 
Ferry  Ranger  District,  (208)  267-5561,  e- 
mail  address:  dnishek@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  and  need  for  this  project  is 
derived  from  the  Land  and  Resource 
Management  Plan  for  the  Idaho 
Panhandle  National  Forests,  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  (ICBEMP),  the  Northern  Region 
Overview  and  the  Kootenai  River  basin 
Geographic  Assessment  (GA).  Findings 
from  these  studies  document  the  dense, 
insect-  and  disease-prone  state  of  the 
dry-site  ecosystems  across  the  Idaho 
Panhandle  National  Forests  and  the 
Kootenai  River  basin.  These  large-scale 
analyses  describe  the  changes  these 
ecosystems  have  undergone  over  the 
past  century,  such  as  a  significant  loss 
in  the  once-dominant  western  white 
pine  in  northern  Idaho.  Current 
conditions  are  causing  concern  due  to 
increased  wildfire  hazard  and  potential 
for  severe  fires.  Site-specific  information 
indicates  these  conditions  are  present  in 
Mission  Creek  and  Brush  Creek 
watersheds. 

Initial  assessment  identified  insect 
and  disease  problems  placing  stands  at 
a  high  risk  of  serious  losses  through  tree 
mortality  and  the  resulting  changes  in 
habitat  structure.  The  same  is  true  for 
stands  planted  with  off-site  Ponderosa 
pine  following  wildfire  in  1945. 
Lodgepole  pine  stands  are  at  high  risk 
of  mountain  pine  beetle  infestation. 
Western  white  pine  is  no  longer  a  key 
component  of  these  forests. 

Objectives  of  this  project  are  two-fold, 
as  follows:  On  dry  sites  begin 
restoration  of  historical  vegetative 
conditions  that  favored  development  of 
large,  open-grown  stands  of  ponderosa 
pine  and  western  larch;  and,  in  the 
mixed  conifer  and  subalpine  forests 
increase  size,  species,  and  age-class 
diversity  through  treatments  to  begin 
returning  western  white  pine  to  its 
historical  role  and  treating  lodgepole 
pine  stands  at  high  risk  to  insects.  The 
management  activities  would  reduce 
fuel  loadings  and  potential  for  severe 
fires  on  National  Forest  System  lands 
adjacent  to  private  property  in  the 
western  portion  of  the  Mission  Creek 
drainage.  Water  quality  and  aquatic 
resources  would  benefit  from 
reconstruction  of  portions  of  roads  to 


reduce  the  amount  of  sediment  entering 
streams.  There  will  also  be 
opportunities  to  improve  recreation 
facilities  in  the  Brush  Lake  area. 

Preliminary  issues  include  forest 
health,  water  quality,  timber  supply  and 
demand,  wildlife,  fish,  and  plant 
species. 

The  Forest  Service  will  consider  a 
range  of  alternatives,  including  the  "no 
action"  alternative,  under  which  there 
would  be  no  change  from  current 
management  of  the  area.  Additional 
alternatives  will  represent  a  range  of 
strategies  to  accomplish  the  goals  of  this 
project.  The  Forest  Plan  provides 
guidance  for  management  objectives 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  Inland  Native  Fish  Strategy 
guidelines  (USDA  Forest  Service,  1995) 
supersede  Forest  Plan  guidelines 
established  for  riparian  areas. 

The  first  public  notice  of  proposed 
management  activities  in  this  area  was 
made  in  July  1997  for  a  project 
identified  as  Mission  Roimd  Prairie 
environmental  assessment  (EA).  At  that 
time  the  Forest  Service  was  assessing 
the  conditions  and  proposing  treatments 
in  a  larger  area  that  also  included  Round 
Prairie  Creek,  Gillon  Creek  and 
Hellroaring  Creek  watersheds.  The 
Mission  Brush  project  will  analyze 
management  strategies  in  the 
watersheds  identified  as  high  priority 
through  that  initial  assessment.  Based 
on  scoping  and  changes  in  Agency 
direction  the  Forest  Service  believes  an 
EIS  is  the  appropriate  level  of 
documentation.  Members  of  the  public 
are  encouraged  to  visit  with  Forest 
Service  officials  during  the  analysis  and 
prior  to  the  decision.  Comments 
provided  by  the  public  and  other 
agencies  will  be  used  to  develop 
strategies  for  management  of  natural 
resources  in  the  project  area.  Comments 
received  during  the  earlier  scoping  and 
analysis  for  the  Mission  Roimd  Prairie 
EA  will  be  considered  during  the 
environmental  analysis  for  this  EIS  and 
will  be  a  part  of  the  public  record. 
People,  organizations  and  agencies  on 
the  Mission  Round  Prairie  mailing  list 
will  be  included  in  the  Mission  Brush 
EIS  mailing  list.  The  Forest  Service  is 
also  seeking  information,  comments, 
and  assistance  from  federal,  state  and 
local  agencies  and  other  individuab  or 


organizations  that  may  be  interested  in 
or  affected  by  the  proposed  actions. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
April  2003.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  enviromnental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  end  45  days  &t>m 
the  date  the  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
It  is  anticipated  that  a  final 
environmental  impact  statement  will  be 
published  in  June,  2003.  A  Record  of 
Decision  will  also  be  published  at  that 
time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  to  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  5129,553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts  (City  of  Angoon  v.  Model, 
803  F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc..  v.  Harris.  490 
F.Supp.  1334,  1338  (E.D.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 


Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

I  am  the  responsible  official  for  this 
environmental  analysis.  My  address  is 
Idaho  Panhandle  National  Forest,  3815 
Schreiber  Way,  Coeur  d'Alene,  ID 
83814. 

Dated:  February  24,  2003. 
Ratiotta  McNair, 
Forest  Supervisor. 

|FR  Doc.  03-4855  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Pacicers  and 
Stockyards  Administration 

[03-01 -A] 

Opportunity  for  Designation  in  the 
Grand  Forks  (ND),  Idaho,  Lewiston  (ID), 
Minnesota,  Ohio  Valley  (IN),  and  Utah 
Areas,  and  Request  for  Comments  on 
the  Offtoial  Agencies  Serving  These 
Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Notice. 


SUMMARY:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
September  and  November  2003.  Grain 
Inspection,  Packers  and  Stockysu-ds 
Administration  (GIPSA)  is  asking 
persons  interested  in  providing  official 
services  in  the  areas  served  by  these 
agencies  to  submit  an  application  for 
designation.  GIPSA  is  also  asking  for 
comments  on  the  services  provided  by 
these  currently  designated  agencies: 
Grand  Forks  Grain  Inspection 
Department,  Inc.  (Grand  Forks);  Idaho 
Grain  Inspection  Service,  Inc.  (Idaho); 
Lewiston  Grain  Inspection  Service,  Inc. 
(Lewiston);  Minnesota  Department  of 
Agriculture  (Minnesota);  Ohio  Valley 
Grain  Inspection,  Inc.  (Ohio  Valley);  and 
Utah  Department  of  Agriculture  and 
Food  (Utah). 

DATES:  Applications'  and  comments 
must  be  postmarked  or  electronically 
dated  on  or  before  April  1,  2003. 

ADDRESSES:  Submit  applications  and 
comments  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604;  FAX  202- 
690-2755.  If  an  application  is  submitted 
by  FAX,  GIPSA  reserves  the  right  to 
request  an  original  application.  All 
applications  and  comments  will  be 
made  available  for  public  inspection  at 
Room 1647-S,  1400  Independence 
Avenue,  SW,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart  at  202-720-8525,  e-mail 
Janet.M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  1 2866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to     « 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the . 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act. 
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1.  Current  Designations  Being  Announced  for  Renewal 


Official  agency 


Grand  Forks 

Idaho  

Lewiston  

Minnesota  .. 
Ohio  Valley 
Utafi  


Main  office 


Grand  Forks.  ND 

Pocatelk),  ID 

Lewisfon,  ID  •■■ 

Saint  Paul,  MN  

kEvansville,  IN  

Salt  Lake  City,  UT 


Designation 
start 


Designation 
end 


10/01/2002 
12/01/2000 
12/01/2000 
01/01/2001 
11/01/2000 
12/01/2000 


09/30/2003 
11/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 


a.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  North  Dakota,  is  assigned  to 
Grand  Forks. 

Bounded  on  the  North  by  the  North 
Dakota  State  line; 

Bounded  on  the  East  by  the  North 
Dakota  State  line  south  to  State  Route  • 
200; 

Bounded  on  the  South  by  State  Route 
200  west-northwest  to  the  western  Traill 
County  line;  the  western  Traill  County 
line;  the  southern  Grand  Forks  and 
Nelson  County  lines;  the  southern  Eddy 
County  line  west  to  U.S.  Route  281:  U.S. 
Route  281  north  to  State  Route  15;  State 
Route  15  west  to  U.S.  Route  52;  U.S. 
Route  52  northeast  to  State  Route  3;  and 

Bounded  on  the  West  by  State  Route 
3  north  to  State  Route  60;  State  Route 
60  west-northwest  to  State  Route  5; 
State  Route  5  west  to  State  Route  14; 
State  Route  14  north  to  the  North  Dakota 
State  line. 

Grand  Fork's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Grand  Fork's  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agencies:  Fessenden  Coop  Association. 
Fessenden;  and  Fessenden  Coop 
Association.  Manfred;  both  in  Wells 
County  (located  in  Grain  Inspection. 
Inc.'s  area  ;  and  Harvey  Farmers 
Elevator.  Harvey,  Wells  County  (located 
in  Minot  Grain  Inspection.  Inc.'s  area.  b. 

Pursuant  to  section  7(f)(2)  of  the  Act. 
the  following  geographic  area,  in  the 
State  of  Idaho,  is  assigned  to  Idaho. 

The  southern  half  of  the  State  of  Idaho 
up  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

c.  Pursuant  to  section  7(f)(2)  of  the 
Act.'the  following  geographic  area,  in 
the  State  of  fdaho.  is  assigned  to 
Lewiston. 

The  northern  half  of  the  State  of  Idaho 
down  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

d.  Pursuant  to  section  7(f)(2)  of  the 
Act.  the  following  geographic  area,  the 
entire  State  of  Minnesota,  except  those 
export  port  locations  within  the  State,  is 
assigned  toMinnesota. 

e.  Pursuant  to  section  7(f)(2)  of  the 
Act.  the  following  geographic  area,  in 


the  States  of  Indiana,  Kentucky,  and 
Tennessee,  is  assigned  to  Ohio  Valley. 

Daviess,  Dubois,  Gibson,  Knox  (except 
the  area  west  of  U.S.  Route  41  (150) 
from  Sullivan  County  south  to  U.S. 
Route  50),  Pike.  Posey,  Vanderburgh, 
and  Warrick  Counties.  Indiana. 

Caldwell,  Christian.  Crittenden, 
Henderson.  Hopkins  (west  of  State 
Route  109  south  of  the  Western 
Kentucky  Parkway).  Logan.  Todd. 
Union,  and  Webster  (west  of  Alternate 
U.S.  Route  41  and  State  Route  814) 
Counties.  Kentucky. 

Cheatham,  Davidson,  and  Robertson 
Counties,  Teimessee. 

f.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Utah,  is  assigned  to  Utah. 

2.  Opportunity  for  Designation 

Interested  persons,  including  Grand 
Forks,  Idaho.  Lewiston.  Minnesota, 
Ohio  Vally,  and  Utah,  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  October 
1, 2003,  and  ending  September  30.  2006. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information, 
or  obtain  applications  at  the  GIPSA  Web 
site,  www.usda.gov/gipsa/oversight/ 
parovreg.htm. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Grand  Forks.  Idaho.  Lewiston. 
Minnesota,  Ohio  Vally,  and  Utah, 
official  agencies.  Commenters  are 
encouraged  to  submit  pertinent  data 
concerning  the  these  official  agencies 
including  information  on  the  timeliness, 
cost,  quality,  and  scope  of  services 
provided.  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 


in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Donna  Reifischneider, 

Administrator,  Grain  In^spection.  Packers  and 
Stockyards  Administration. 
(PR  Doc.  03-4872  Filed  2-28-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Admlnlstratk>n 

[02-03-S] 

Designation  for  the  Jamestown  (ND), 
Lincoln  (NE).  Memphis  (TN),  Omaha 
(NE),  Sioux  City  (lA),  and  Tischer  (lA) 
Areas 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

action:  Notice. 

SUMMARY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA) 
announces  designation  of  the  following 
organizations  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act):  Grain  Inspection. 
Inc.  (Jamestown);  Lincoln  Inspection 
Service,  Inc.  (Lincoln):  Memphis  Grain 
Inspection  Service  (Memphis);  Omaha 
Grain  Inspection  Service,  Inc.  (Omaha); 
Sioux  City  Inspection  and  Weighing 
Service  Company  (Sioux  City);  and  A. 
V.  Tischer  and  Son.  Inc.  (Tischer). 
EFFECTIVE  DATES:  April  1.  2003. 
ADDRESSES:  USDA,  GIPSA.  Janet  M. 
Hart.  Chief.  Review  Branch.  Compliance 
Division.  STOP  3604.  Room  1647-S. 
1400  Independence  Avenue,  SW.. 
Washington.  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525.  e-mail 
Janet.M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Depactmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 


Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  3,  2002.  Federal 
Register  (67  FR  56264).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  the  official  agencies  neuned 
above  to  submit  an  application  for 
designation.  Applications  were  due  by 
October  1.2002.  , 


Jamestown.  Lincoln.  Memphis. 
Omaha,  Sioux  City,  and  Tischer  were 
the  sole  applicants  for  designation  to 
provide  official  services  in  the  entire 
area  currently  assigned  to  them,  so 
GIPSA  did  not  ask  for  additional 
comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(fl(l)(A)  of  the  Act 


and.  according  to  Section  7(f)(1)(B). 
determined  that  Jamestown,  Lincoln. 
Memphis.  Omaha.  Sioux  City,  and 
Tischer  are  able  to  provide  official 
services  in  the  geographic  areas 
specified  in  the  September  3,  2002. 
Federal  Register,  for  which  they 
applied.  Interested  persons  may  obtain 
official  services  by  calling  the  telephone 
numbers  listed  below. 


Ofticial  agency 

i 

Headquarters  location  and  telephone 

Designation  start-«nd 

Jamestown ^ 

Lincoln                      1 

Jamestown,  ND,  701-252-1290 

Uncoln,  NE,  402-435^386  

Memphis,  TN.  901-942-3216,  Additional  Service  Loca- 
tion: North  Little  Rock.  AR. 

Omaha.  NE,  402-341-6739  - 

Sioux  City,  lA,  712-255-6073  

Fort  Dodge,  515-955-7012  

04/01  /2003-03/31  /2006 
04/01/2003-03/31/2006 

Memohis 

04/01/2003-03'31/2006 

Omaha                     

04/01/2003-03/31/2006 

Sioux  CItv     : 

-       04/01/2003-03/31/2006 

Tischer  ~ 

04/01/2003-03/31/2006 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Donna  Reifschneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
(FR  Doc.  03-4873  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Distance  Learning  and  Telemedicine 
Loan  and  Grant  Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  application  filing 
deadline. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  announces  its  Distance  Learning 
and  Telemedicine  Progreun  application 
window  for  funding  during  fiscal  year 
(FY)  2003.  For  FY  2003.  $27  million  in 
grants  and  $300  million  in  loans  will  be 
made  available  for  distance  learning  and 
telemedicine  projects  serving  rural 
America.  The  funding  vyill  be  provided 
in  three  categories:  (1)  $17  million  will 
be  available  for  grants;  (2)  $200  million 
will  be  available  for  loans;  and  (3)  $110 
million  will  be  available  for 
combination  grants  and  loans  ($100 
million  in  loans  paired  with  $10  million 
in  grants,  i.e.,  $100  loan:  $10  grant 
ratio). 

DATES:  Applications  for  grants  must  be 
postmarked  no  later  than  May  2,  2003. 
Applications  for  FY  2003  loans  or 
combination  loans  and  grants  may  be 
submitted  at  anytime  up  to  July  31, 
2003.  and  will  be  processed  on  a  first- 
come,  first  serve  basis. 
ADDRESSES:  Applications  are  to  be 
submitted  to  the  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  1400 


Independence  Avenue,  SW.,  STOP 
1550,  Washington,  DC  20250-1550. 
Applications  should  be  marked 
"Attention:  Director,  Advanced  Services 
Division.  Telecommimications 
Program." 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Morgan,  Branch  Chief, 
Distance  Learning  and  Telemedicine 
Branch.  U.S.  Department  of  Agricultiu^. 
Rural  UtiUties  Service,  STOP  1550. 
Room  2838,  South  Building.  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-1 550. 
Telephone:  (202)  720-0413,  FAX:  (202) 
720-1051. 

SUPPLEMENTARY  INFORMATION:  For  FY 
2003,  $17  million  in  grants,  a 
combination  of  $10  million  in  grants 
paired  with  $100  million  in  loans,  and 
$200  million  in  loans  will  be  made 
available  for  distance  learning  and 
telemedicine  projects.  RUS  encourages 
early  submission  of  grant  applications  to 
determine  whether  all  required  items 
specified  in  7  CFR  1703.125  are  clearly 
in  form,  identifiable,  and  complete.  RUS 
will  examine,  provide  comment,  and 
return  applications  that  include  items 
that  would  disqualify  them  from  further 
consideration  for  modification  if  they 
are  submitted  by  April  2,  2003.  All 
applications  for  grants  must  be 
postmarked  no  later  than  May  2,  2003, 
to  be  eligible  for  FY  2003  grant  funding. 
Each  application  will  be  reviewed  for 
completeness  in  accordance  v^rith  7  CFR 
part  1703,  subparts  D.  E,  F,  and  G. 
Ineligible  applications  will  be  retiurned 
within  15  working  days  of  receipt. 

^Notice  is  hereby  given  that  imder  7 
CFR  1703.124. 1703.133.  and  1703.143. 
RUS  has  determined  the  maximum 
amount  of  an  application  for  a  grant  that 
will  be  considered  foriunding  in  FY 
2003  as  $500,000.  The  maximum 


amount  for  a  loan,  generally,  that  will  be 
considered  for  funding  in  FY  2003  is 
$10  million.  However,  RUS  may  fund  a 
project  greater  than  $10  million  subject 
to  the  project's  feasibility  and  the 
availability  of  loan  funds. 

Applications  for  finemcial  assistance 
must  be  submitted  in  accordance  with  7 
CFR  part  1703,  subparts  D,  E,  F,  and  G, 
which  establish  the  policies  and 
procedures  for  submitting  an 
application  for  financial  assistance. 
These  subparts  and  an  application  guide 
to  assist  in  the  preparation  of 
applications  are  available  on  the 
Internet  at  the  following  address: 
http://www.usda'.gov/rus/telecom/dlt/ 
dlt.htm.  Application  guides  may  also  be 
requested  from  RUS  by  contacting  the 
Distance  Learning  and  Telemedicine 
Branch.  USDA-RUS,  Phone:  (202)  720- 
0413. 

Dated:  February  25,  2003. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
[FR  Doc.  03-4949  Filed  2-28-03;  8:45  am) 
BILUNG  CODE  3410-1S-P' 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  52-2002] 

Foreign-Trade  Zone  50— Long  Beach, 
CA;  Application  for  Subzone  Status; 
Amendment  of  Application— Ricoh 
Electronics,  Inc.  (Copiers,  Printers, 
Thennal  Paper  and  Related  Products) 

Notice  is  hereby  given  that  the 
application  of  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  California,  grantee  of  FTZ  50, 
requesting  special-purpose  subzone 
status  for  the  copier,  printer,  thermal 
paper  and  related  products 
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manufacturing  plant  of  Ricoh 
Electronics,  Inc.  (Ricoh),  at  sites  in  the 
Orange  County,  CaHfornia,  area  (67  FR 
72641,  12/6/02),  has  been  amended  to 
include  additional  products  in  its  scope 
of  manufacturing  authority  under  zone 
procedures  and  to  clarify  certain 
elements  of  its  proposed  FTZ  inventory 
management  procedures. 

The  applicant  is  requesting  to  add 
electrical  machines  having  individual 
functions  not  specified  elsewhere 
(HTSUS  8543)  to  its  imported  parts  list; 
and,  photographic  film  in  rolls, 
sensitized  and  unexposed  (HTSUS 
3702);  other  plastic  plates,  sheets,  film, 
foil  and  strips  (HTSUS  3921);  other 
office  machines  (HTSUS  8472);  and 
electrical  machines  having  individual 
functions  not  specified  elsewhere 
(HTSUS  8543)  to  its  finished  product 
Ust. 

It  also  seeks  to  clarify  its  proposed 
FTZ  inventory  management  procedures 
with  respect  to  its  thermal  paper 
products.  Master  rolls  of  both  thermal 
tag  paper  (HTSUS  4811.90.8000)  and 
synthetic  thermal  paper  (HTSUS 
4811.51.2050)  will  be  entered  into  U.S. 
Customs  territory  from  the  proposed 
subzone,  instead  of  customer  specified 
lengths  of  thermal  tag  paper  and 
synthetic  thermal  paper  (HTSUS 
4811.90.9000  and  HTSUS  4811.51.6000, 
respectively).  The  applicant  indicates 
that  this  would  simplify  and  facilitate 
FTZ  entry  procedures  for  these  final 
products.  ' 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  April  2,  2003. 

Dated:  February  20,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-4923  Filed  2-28-03;  8:45  ami 

BILLING  COOE  351(V-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  53-2002] 

Foreign-Trade  Zone  26— Atlanta,  GA; 
Application  for  Subzone  Status; 
Amendment  of  Application— Ricoh 
Electronics,  Inc.  (Copiers,  Printers, 
Thermal  Paper  and  Related  Products) 

Notice  is  hereby  given  that  the 
application  of  the  Georgia  Foreign-Trade 
Zone.  Inc.,  grantee  of  FTZ  26,  requesting 
special-purpose  subzone  status  for  the 
toner  cartridges,  related  toner  products, 
and  thermal  paper  products 
manufactiuing  plant  of  Ricoh 
Electronics,  Inc.  (Ricoh)  in 
Lawrenceville,  Georgia  (67  FR  72642, 
12/6/02),  has  been  amended  to  include 
additional  products  in  its  scope  of 
manufacturing  authority  under  zone 
procedures  and  to  clarify  certain 
elements  of  its  proposed  FTZ  inventory 
management  procedures. 

The  applicant  is  requesting  to  add 
electrical  machines  having  individual 
functions  not  specified  elsewhere 
(HTSUS  8543)  to  its  imported  parts  list; 
and,  photographic  film  in  rolls, 
sensitized  and  unexposed  (HTSUS 
3702);  other  plastic  plates,  sheets,  film, 
foil  and  strips  (HTSUS  3921);  and 
electrical  machines  having  individual 
functions  not  specified  elsewhere 
(HTSUS  8543)  to  its  finished  product 
list. 

It  also  seeks  to  clarify  its  proposed 
FTZ  inventory  management  procedures 
with  respect  to  its  thermal  paper 
products.  Master  rolls  of  both  thermal 
tag  paper  (HTSUS  4811.90.8000)  and 
synthetic  thermal  paper  (HTSUS 
4811.51.2050)  will  be  entered  into  U.S. 
Customs  territory  from  the  proposed 
subzone,  instead  of  customer  specified 
lengths  of  thermal  tag  paper  and 
synthetic  thermal  paper  (HTSUS 
4811.90.9000  and  HTSUS  4811.51.6000. 
respectively).  The  applicant  indicates 
that  this  would  simplify  and  facilitate 
FTZ  entry  procedures  for  these  final 
products. 


The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  April  2,  2003. 

Dated:  February  20.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

|FR  Doc.  03-4924  Filed  2-28-03:  8:45  am] 
BILLING  COOE  3510-OS-f> 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation.' 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  §  771(9)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  may 
request,  in  accordance  with 
§351.213(2002)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  March  2003, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  cumiversary  dates  in 
March  for  the  following  periods: 


Antidumping  Duty  Proceeding 

Bangladesh:  Cotton  Shop  Towels,  A-538-802  

Brazil:  Certain  Hot-Rolled  Cart)on  Steel  Flat  Products,  A-351-828  

Canada:  Iron  Construction  Castings.  A-1 22-503 

France: 

Brass  Sheet  &  Strip,  A-427-602  

Stainless  Steel  Bar,  A-427-820  

Germany: 

Brass  Sheet  &  Strip,  A-428-602  

Stainless  Steel  Bar,  A-428-830 

India:  Sulfanilic  Acid.  A-533-806 >■ 

Italy: 

Brass  Sheet  &  Strip,  A-475-601  


Period 


3/1/02—2/28/03 

3/12/02—2/28/03 

3/1/02—2/28/03 

3/1/02—2/28/03 
8/2/01—2/28/03 

3/1/02—2/28/03 
8/2/01—2/28/03 
3/1/02—2/28/03 

3/1/02— 2/28«)3 


Stainless  Steel  Bar,  A-475-829  

Japan:  Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-588-702 > 

Republic  of  Korea;  Stainless  Steel  Bar,  A-580-847  

Spain:  Stainless  Steel  Bar,  A-469-805  

Taiwan:  Light-Walled  Welded  Rectangular  Carbon  Steel  Tubing,  A-583-803  .... 

Thailand:  Circular  Welded  Carbon  Steel  Pipes  &  Tubes,  A-549-502 

The  People's  Republic  of  China: 

Chloropicrin,  A-570-002  

Glycine,  A-570-836  

United  Kingdom:  Stainless  Steel  Bar.  A-412-822 

Countervailing  Duty  Proceeding 

France:  Brass  Sheet  and  Strip,  C-427-603  

India:  Sulfanilic  Acid,  C-533-807 

Iran;  In-Shell  Pistachios  Nuts,  C-507-501  

Italy:  Stainless  Steel  Bar,  C-475-830 

Pakistan:  Cotton  Shop  Towels,  C-535-001   ~...:. 

Turkey:  Welded  Carbon  Steel  Pipes  and  Tubes,  C-489-502 


Period 


8/2A)1- 
3/1/02- 
8/2/01- 
3/1/02- 
3/1/02- 
3/1/02- 

3/1/02- 
3/1/02- 
8/2/01- 

•  1/1/02- 
1/1/02- 
1/1/02- 
6/6/01- 
1/1/02- 
1/1/02- 


-2/28/03 
-2/28/03 
-2/28/03 
-2/28/03 
-2/28/03 
-2/28/03 

-2/28/03 
-2/28/03 
-2/28/03 

-12/31/02 
-12/31/02 
-12/31/02 
-12/31/02 
-12/31/02 
-12/31/02 


Suspension  Agreements 

None. 

hi  accordance  with  §  351.213(b)  of  the 
regulations,  an  interested  party  as 
defined  by  §  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervaihng 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  ofder-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Conunerce  Building.  Further,  in 
accordance  vriih  §351.303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  March  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  March  2003,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidiunping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  February  25,  2003. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II,  Office  4, 
Import  Administration. 
[Fft  Doc.  03-4929  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-847] 

Notice  of  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
AdmlnistratWe  Review,  and 
Determlnatton  To  Revoke  the  Order  in 
Part:  Certain  Cut-to-Length  Cartxm- 
Quality  Steel  Plate  Products  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 


duty  administrative  review  and 
determination  to  revoke  order  in  part. 

SUMMARY:  On  January  10,  2003,  the 
Department  of  Commerce  (the 
Department)  pubUshed  a  notice  of 
initiation  and  preliminary  results  of  a 
changed  circumstances  review  with  the 
intent  to  revoke,  in  part,  the 
antidimiping  duty  order  on  certain  cut- 
to-length  carbon-quality  steel  plate  (CTL 
plate)  f)roducts  from  Japan.  See  Notice 
of  Initiation  and  P^Iiminary  Results  df 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
to  Revoke  Order  in  Part:  Certain  Cut-To- 
Length  Carbon-Quality  Steel  Plate 
Products  from  Japan,  68  FR  1436 
(January  10,  2003)  (Initiation  and 
Preliminary  Results).  We  are  now 
revoking  this  order,  in  part,  with  respect 
to  the  particular  abrasion-resistant  steel 
products  meeting  the  specifications 
described  below,  based  on  the  fact  that 
domestic  parties  have  expressed  no 
interest  in  the  continuation  of  the  order 
with  respect  to  these  particular 
abrasion-resistant  steel  products.  The 
Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  the  abrasion-resistant  steel 
products  meeting  the  specifications 
indicated  below,  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  1,  2002,  the  day  after  the 
most  recent  time  period  for  which  the 
Department  has  issued  assessment 
instructions  to  Customs  (02/01/2001- 
01/31/2002). 

EFFECTIVE  DATE:  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Mark  Manning,  AD/CVD 
Enforcement,  Group  11,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
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Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-5505  and  482- 
5253,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27.  2002.  NKK 
Corporation  (NKK)  and  Mitsubishi 
International  Steel,  Inc.  (MISI)  requested 
that  the  Department  revoke  the 
antidumping  duty  order  on  CTL  plate 
from  Japan  with  respect  to  two  abrasion- 
resistant  steel  products  produced  by 
NKK:  "NK-EH-360  (NK  Everhard  360)" 
and  "NK-EH-500  (NK  Everhard  500)." 
See  NKK's  and  MISI's  letter  to  the 
Secretary,  dated  November  27,  2002 
{Changed  Circumstances  Review 
Request).  Specifically,  NKK  and  MISI 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports 
meeting  the  following  detailed  product 
descriptions:  (1)  NK-EH-360:  (a) 
Physical  Properties:  Thickness  ranging 
from  6-50  mm,  Brinell  Hardness:  361 
min.;  (b)  Heat  Treatment:  Controlled 
heat  treatment;  and  (c)  Chemical 
Composition  (percent  weight):  C:  0.20 
max..  Si:  0.55  max.,  Mn:  1.60  max.,  P: 
0.030  max.,  S:  0.030  max.,  Cr:  0.40  max.. 
Ti:  0.005-0.020,  B:  0.004  max;  and  (2) 
NK-EH-500:  (a)  Physical  Properties: 
Thickness  ranging  from  6-50  mm, 
Brinell  Hardness:  477  min.;  (b)  Heat 
Treatment:  Controlled  heat  treatment; 
and  (c)  Chemical  Composition  (percent 
weight):  C:  0.35  max..  Si:  0.55  max.,  Mn: 
1.60  max.,  P:  0.030  max.,  S:  0.030  max., 
Cr:  0.80  max.,  Ti:  0.005-0.020,  B:  0.004 
max.  See  Changed  Circumstances 
Review  Request  at  2.  The  order  with 
regard  to  imports  of  other  CTL  plate 
from  lapan  is  not  affected  by  this 
request. 

On  December  17  and  18.  2002, 
Bethlehem  Steel  Corporation.  IPSCO 
Steel  Inc..  Nucor  Corporation,  and 
United  States  Steel  Corporation, 
petitioners  in  the  antidumping  duty 
investigation  of  CTL  plate  from  Japan 
(with  the  exception  of  Nucor 
Corporation),  stated  that  they  do  not 
object  to  the  exclusion  of  these  two  NKK 
products  from  the  scope  of  the  order. 
See  Memorandum  to  the  File  from  Jack 
Dulberger,  Financial  Analyst, 
"Telephone  Discussions  With  Legal 
Coimsel  For  Petitioners  Regarding 
Continued  No  Interest,"  dated  December 
19.  2002.  which  is  on  file  in  Import 
Administration's  Central  Records  Unit, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Room  B-099.  Washington.  DC  20230. 
Subsequently,  as  noted  above,  we 
published  the  Initiation  and  Preliminary 
Results  and  gave  interested  parties  an 
opportunity  to  comment  on  the 


Department's  preliminary  results  of 
review.  We  received  no  comments  from 
interested  parties. 

New  Scope  Based  on  This  Changed 
Circumstances  Review 

The  products  covered  by  this 
antidumping  duty  order  are  certain  hot- 
rolled  carbon-quality  steel:  (1)  Universal 
mill  plates  (i.e.,  flat -rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  but 
not  exceeding  1250  mm.  and  of  a 
nominal  or  actual  thickness  of  not  less 
than  4  mm,  which  are  cut-to-length  (not 
in  coils)  and  without  patterns  in  relief), 
of  iron  or  non-alloy-quality  steel;  and  (2) 
flat-rolled  products,  hot-rolled,  of  a 
nominal  or  actual  thickness  of  4.75  mm 
or  more  and  of  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness,  and  which  are  cut-to-length 
(not  in  coils).  Steel  products  to  be 
included  in  the  scope  of  these  orders  are 
of  rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-section  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e..  products  which  have  been 
"worked  after  rolling")— for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  these  orders  are 
high  strength,  low  alloy  (HSLA)  steels. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
Steel  products  to  be  included  in  this 
scope,  regardless  of  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions,  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements.  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  alimiinimi, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 


of  these  orders  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
these  orders:  (1)  Products  clad,  plated, 
or  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels,  i.e..  USS  AR  400.  USS 
AR  500.  NK-EH-360  (NK  Everhard 
360).  NK-EH-500  (NK  Everhard  500). 
(NK-EH-360  has  the  following 
specifications:  (a)  Physical  Properties: 
Thickness  ranging  from  6-50  mm. 
Brinell  Hardness:  361  min.;  (b)  Heat 
Treatment:  controlled  heat  treatment; 
and  (c)  Chemical  Composition  (percent 
weight):  C:  0.20  max..  Si:  0.55  max..  Mn: 
1.60  max..  P:  0.030  max.,  S:  0.030  max., 
Cr:  0.40  max.,  Ti:  0.005-0.020,  B:  0.004 
max.  NK-EH-500  has  the  following 
specifications:  (a)  Physical  Properties: 
Thickness  ranging  from  6-50  mm. 
Brinell  Hardness:  477  min.;  (b)  Heat 
Treatment:  Controlled  heat  treatment; 
and  (c)  Chemical  Composition  (percent 
weight):  C:  0.35  max..  Si:  0.55  max..  Mn: 
1.60  max..  P:  0.030  max..  S:  0.030  max.. 
Cr:  0.80  max..  Ti:  0.005-0.020.  B:  0.004 
max);  (5)  products  made  to  ASTM  A202, 
A225.  A514  grade  S,  A517  grade  S,  or 
their  proprietary  equivalents;  (6)  ball 
bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  HTSUS  under 
subheadings:  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000.  7210.70.3000. 
7210.90.9000,  7211.13.0000. 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.40.3050,  7225.40.7000, 
7225.50.6000,  7225.99.0090, 
7226.91.5000.  7226.91.7000, 
7226.91.8000,  7226.99.0000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  covered  by  these  orders  is 
dispositive. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  concerning 
abrasion-resistant  steel  products  [i.e., 
NK-EH-360  and  NK-EH-500),  meeting 
the  specifications  described  above, 
constitutes  changed  circumstances 
sufficient  to  warrant  partial  revocation 
of  this  order.  Also,  no  party  commented 


on  the  Initiation  and  Preliminary 
Results.  Therefore,  the  Department  is 
partially  revoking  the  order  on  CTL 
plate  from  Japan  with  regard  to 
abrasion-resistant  steel  products  (i.e.. 
NK-EH-360  and  NK-EH-500)  which 
meet  the  specifications  detailed  above, 
in  accordance  with  sections  751(b)  and 
(d)  and  782(h)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  19  CFR 
351.216(d)(2002). 

The  Department  will  instruct  Customs 
to  proceed  with  liquidation,  without 
regard  to  antidumping  duties,  of  all 
unliquidated  entries  of  abrasion- 
resistant  steel  products  [i.e.,  NK-EH- 
360  and  NK-EH-500)  meeting  the 
specifications  indicated  above,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  1 . 
2002.  the  day  after  the  most  recent 
period  for  which  the  Department  has 
issued  assessment  instructions  to 
Customs  (02/01/2001-01/31/2002).  The 
Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  unliquidated  entries  of  abrasion- 
resistant  steel  products  (i.e.,  NK-EH- 
360  and  NK-EH-500)  meeting  the 
specifications  indicated  above,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  1. 
2002,  in  accordance  with  section  778  of 
the  Act. 

This  notice  serves  as  a  reminder  to 
.  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AlPO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

» 

This  changed  circumstances 
administrative  review,  partial 
revocation  Df  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  sections  351.216(e)  and 
351.222(g)  of  the  Department's 
regulations. 

Dated:  February  21.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dm  in  istration . 

[PR  Doc.  03-4926  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-816] 

stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Taiwan:  Extension  of  Time  Limit 
for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  the  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  March  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Freed.  AD/CVD  Enforcement.  Group  III, 

Office  9.  Import  Administration. 

International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 

Street  and  Constitution  Avenue,  NW, 

Washington  DC  20230;  telephone:  (202) 

482-3818. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5.  2002.  the  Department  of 
Commerce  ("Department")  published  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
Antidumping  Duty  Order  on  Stainless 
Steel  Butt- Weld  Pipe  Fittings  from 
Taiwan  for  the  period- June  1,  2001, 
through  May  31.  2002.  See  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation,  67  FR  38640 
(June  5,  2002).  On  June  25,  2002, 
Markovitz  Enterprises,  Inc.  (Flowline 
Division),  Shaw  Alloy  Piping  Products 
Inc.,  Gerlin,  Inc.,  and  Taylor  Forge 
Stainless,  Inc.  ("petitioners")  requested 
an  antidumping  duty  administrative 
review  for  the  following  companies:  Ta 
Chen  Stainless  Pipe  Co.,  Ltd.  ("Ta 
Chen"),  Liang  Feng  Stainless  Steel 
Fitting  Co..  Ltd.  ("Liang  Feng"),  and 
Tru-Flow  Industrial  Co..  Ltd.  ("Tru- 
Flow")  for  the  period  June  1,  2001, 
through  May  31,  2002.  On  June  28, 
2002,  Ta  Chen  requested  an 
administrative  review  of  its  sales  to  the 
United  States  during  the  period  of 
review  ("POR").  On  July  24,  2002,  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  June  1,  2001,  through  May 
31,  2002.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  In  Part,  67  FR  48435  (July 


24,  2002).  The  preliminary  results  are 
currently  due  no  later  than  March  2, 
2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  states 
that  the  administering  authority  shall 
make  a  preliminary  determination 
within  245  days  after  the  last  day  of  the 
month  in  which  occurs  the  anniversary 
of  the  date  of  publication  of  the  order, 
finding,  or  suspension  agreement  for 
which  the  review  luider  paragraph  (1)  is 
requested.  If  it  is  not  practicable  to  • 
complete  the  review  within  the 
foregoing  time,  the  administering 
authority  may  extend  that  245  day 
period  to  365  days.  Completion  of  the 
preliminary  results  within  the  245  day 
period  is  impracticable  for  the  following 
reasons:  (1)  this  review  involves  certain 
complex  Constructed  Export  Price 
("CEP")  adjustments  including,  but  not 
limited  to  CEP  profit  and  CEP  offset:  (2) 
this  review  involves  complex 
warehouse  expenses  in  the  United 
States  including,  but  not  limited  to 
inland  freight  and  inventor,';  (3)  this 
review  involves  complex  cost  issues 
with  respect  to  subcontractors'  costs  of 
production. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
specified  under  the  Act,  we  are 
extending  the  due  date  for  the 
preliminary  results  by  90  days  until 
June  2.  2003.  in  accordance  with  section 
751  (a)(3)(A)  of  the  Act.  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary'  results. 

Dated:  February  24,  2003. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary' for  Import' 

Administration.  Group  III. 

|FR  Doc.  03-4925  Filed  2-28-03:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-«21-818] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Urea 
Ammonium  Nitrate  Solutions  From  the 
Russian  Federation 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Tom  Futtner,  AD/CVD 
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Enforcement,  Office  4.  Group  II,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  482-0651.  and  (202) 
482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  urea  ammonium 
nitrate  solutions  (UANS)  from  the 
Russian  Federation  (Russia)  are  being 
sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended,  (the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  shown  in  the  Final 
Determination  of  Investigation  section 
of  this  notice. 

Case  History 

On  October  3,  2002.  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of 
UANS  from  Russia.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Urea  Ammonium 
Nitrate  Solutions  from  the  Russian 
Federation,  67  FR  62008  (October  3. 
2002)  [Preliminary  Determination). 
Since  the  preliminary  determination, 
the  following  events  have  occurred. 

During  October  2002.  the  Department 
conducted  a  verification  of  JSC 
Nevinnomysskij  Azot's  (Nevinka's)  sales 
and  factors  of  production  (FOP) 
information.  See  Memorandum  from 
Paige  Rivas  to  the  File.  "Verification  of 
Sales  and  Factors  of  Production 
Information  Reported  by 
Nevinnomysskij  Azot."  dated  December 
11.2002. 

On  November  1,  2002,  the  petitioner ' 
filed  a  request  for  a  public  hearing  in 
this  investigation.  However,  no  hearing 
was  held  in  this  investigation  because 
the  petiticmer  withdrew  its  request  for  a 
hearing. 

On  November  7.  2002,  the  Department 
published  a  postponement  of  the  final 
determination  of  sales  at  LTFV  in  the 
antidumping  duty  investigation  of 
UANS  from  Russia.  See  Postponement 
of  the  Final  Determinations  in  the  Less- 
Than-Fair-Value  Investigations  of  Urea 
Ammonium  Nitrate  Solutions  From 
Belarus,  the  Russian  Federation,  and 
Ukraine.  67  FR  67823  (November  7, 
2002). 

The  petitioner.  Nevinka,  and  JR 
Simplot  filed  surrogate  value 


■  The  petitioner  in  thi.s  investigation  is  ihe 
Nitrogen  Solutions  Fair  Trade  Committee.  Its 
members  consist  of  CF  Industries,  Inc..  Mississippi 
Chemical  Corporation,  and  Terra  Industries  Inc. 


information  and  data  on  November  26, 

2002. 
Parties  filed  case  and  rebuttal  briefs 

on  January  7  and  January  14,  2002, 

respectively. 

Continuation  of  Investigation 

On  February  19,  2003.  the  Department 
signed  a  suspension  agreement  with 
Nevinka.  JSC  Kuybyshevazot/Togliatti, 
and  S.P.  Novolon/Novomoskovsk.  On 
February  20.  2003,  we  received  a 
request  from  the  petitioner  requesting 
that  we  continue  the  investigation. 
Pursuant  to  this  request,  we  have 
continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  If  the  International 
Trade  Commission  (ITC)  determines 
that  material  injury  exists,  the 
Agreement  shall  remain  in  force  but  the 
Department  shall  not  issue  an 
antidumping  order  so  long  as  (1)  the 
Agreement  remains  in  force.  (2)  the 
Agreement  continues  to  meet  the 
requirements  of  subsections  734b(l)  and 
(c)  of  the  Act.  as  appropriate  and  (3)  the 
parties  to  the  Agreement  carry  out  their 
obligations  under  the  Agreement  in 
accordance  with  its  terms. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  mixtures  of  urea 
and  ammonium  nitrate  in  aqueous  or 
ammoniacal  solution,  regardless  of 
nitrogen  content  by  weight,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  U.S.  Customs  Service 
(the  Customs  Service)  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1.  2001,  through  March  31, 
2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the 
Memorandum  from  Bernard  T.  Carreau 
to  Faryar  Shirzad,  "Issues  and  Decision 
Memorandum  for  the  Antidumping 
Duty  Investigation  of  Urea  Ammonium 
Nitrate  Solutions  from  the  Russian 
Federation,"  dated  concurrently  with 
this  notice  (Decision  Memorandum), 
which  is  hereby  adopted  by  this  notice. 


Parties  can  find  a  complete  discussion 
of  the  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Non-Market  Economy 

The  Department  has  treated  Russia  as 
a  nonmarket  economy  (NME)  country  in 
previous  antidumping  investigations 
(see  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Structural  Steel  Beams  From  the 
Russian  Federation.  67  FR  35490  (May 
20.  2002);  Notice  of  Final  Determination 
of  Sales  at  Not  Less  Than  Fair  Value: 
Pure  Magnesium  From  the  Russian 
Federation.  66  FR  49347.  (September  27, 
2001);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  the  Russian  Federation,  65  FR 
5510  (February  4.  2000)).  In  accordance 
with  section  771(18)(C)  of  the  Act.  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked.  On  June  6.  2002.  the 
Department  revoked  Russia's  NME 
status  effective  April  1.  2002.  Because 
the  POI  for  this  investigation  precedes 
the  effective  date  of  the  market  economy 
determination,  this  final  determination 
is  based  on  information  contained  in  the 
NME  questionnaire  responses  submitted 
by  the  respondent.  Therefore,  pursuant 
to  section  771(18)(C)  of  the  Act,  the 
Department  has  continued  to  treat 
Russia  as  an  NME  country  for  the 
purposes  of  this  investigation. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  the  only  responding 
company,  Nevinka,  met  the  criteria  for 
the  application  of  separate,  company- 
specific  antidumping  duty  rates.  We 
have  not  received  any  other  information 
since  the  preliminary  determination 
which  would  warrant  reconsideration  of 
our  separate  rates  determination  with 
respect  to  this  company.  For  a  complete 
discussion  of  the  Department's 
determination  that  Nevinka  is  entitled 
to  a  separate  rate,  see  the  Preliminary 
Determination. 

The  Russia-Wide  Rate 

In  the  Preliminary  Determination,  we 
found  that  the  use  of  a  Russia-wide  rate 
was  appropriate  for  other  exporters  in 


Russia  based  on  our  presumption  that 
those  respondents  who  failed  to 
demonstrate  entitlement  to  a  separate 
rate  constitute  a  single  enterprise  under 
common  control  by  the  Russian 
government.  Because  we  have  received 
no  comments  regarding  our  decision  to 
apply  the  Russia-wide  rate  to  all  entries 
of  the  merchandise  under  investigation 
except  for  entries  from  Nevinka,  we 
have  continued  to  apply  this  rate  in  the 
final  determination.  We  also  determined 
that,  pursuant  to  section  776(a)  of  the 
Act,  the  Department  is  required  to  base 
the  margin  for  the  Russia-wide  entity  on 
the  facts  available,  because  information 
necessary  to  calculate  this  margin  is  not 
available  on  the  record.  Further,  we 
determined,  pursuant  to  section  776(b) 
of  the  Act,  that  because  the  Russia- wide 
entity  had  failed  to  act  to  the  best  of  its 
ability  by  not  responding  to  the 
Department's  requests  for  information,  it 
was  appropriate  to  use  an  adverse 
inference  in  selecting  the  facts  available. 
The  Russia-wide  rate  applies  to  all 
entries  of  the  merchandise  under 
investigation  except  for  entries  from 
Nevinka. 

When  analyzing  the  petition  for 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioner  relied  in 
calculating  the  estimated  dumping 
margin  and  determined  that  the  margin 
in  the  petition  was  appropriately 
calculated  and  supported  by  adequate 
evidence,  in  accordance  with  the 
statutory  requirements  for  initiation.  In 
order  to  corroborate  the  petition  margin 
for  purposes  of  using  it  as  adverse  facts 
available,  we  examined  the  price  and 
cost  information  provided  in  the 
petition  in  the  context  of  our 
preliminary  determination.  For  further 
details,  see  Memorandum  from  Paige 
Rivas  to  Holly  A.  Kuga,  "Corroboration 
of  Secondary  Information,"  dated 
September  26.  2002.  We  received  no 
comments  on  this  decision  and  continue 
to  find  in  this  final  determination  that 
the  rate  contained  in  the  petition,  as 
recalculated,  has  probative  value. 

Since  the  preliminary  determination, 
we  have  revised  several  surrogate 
VEilues.  In  order  to  take  into  accoimt 
these  values,  we  have  recalculated  the 
petition  margin  using,  where  possible, 
the  revised  surrogate  values.  As  a  result 
of  this  recalculation,  the  Russia-wide 
rate  is.  for  the  final  determination, 
239.14  percent.  See  Memorandum  from 
Paige  Rivas  to  the  File.  "Corroboration 
of  Secondary  Information,"  dated 
February  21,  2003. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 


Egypt  remains  the  appropriate  siurogate 
country  for  Russia.  For  further 
discussion  and  analysis  regarding  the 
surrogate  country  selection  for  Russia, 
see  the  Preliminary  Determination. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures  ' 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  Changes  Since  the 
Preliminary  Determination  section 
below. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  on  our  analysis  of  the  comments 
received,  we  have  made  adjustments  to 
the  calculation  methodologies  used  in 
the  Preliminary  Determination.  These 
adjustments  are  listed  below  and 
discussed  in  detail  in  the  (1)  Decision 
Memorandum.  (2)  Memorandum  from 
the  Team  to  the  File,  "Final  Factors  of 
Production  Valuation  Memorandum," 
dated  February  21.  2003,  (Factors 
Memorandum)  and  (3)  Memorandum 
from  the  Team  to  the  File,  "Calculation 
Memorandum  for  the  Final 
Determination,"  dated  February  21, 
2003  (Calculation  Memorandum). 

1 .  .We  accepted  minor  corrections  to 
the  FOP  database  presented  at 
verification.  For  our  final  calculations, 
we  used  the  updated  consumption  rates 
submitted  by  Nevinka  at  verification. 
See  Calculation  Memorandum. 

2.  We  calculated  a  surrogate  value  for 
water  using  the  water  consumption  rate 
for  residential  use  for  Egypt  found  on 
the  Department's  Trade  Information 
Center  web  page  (http://www.trade.gov/ 
td/tic),  rather  Uian  including  water  in 
overhead  as  we  did  in  the  preliminary 
determination.  See  Comment  5  of  the 
Decision  Memorandum. 

3.  We  calculated  a  surrogate  value  for 
steam  energy  by  converting  the  energy 
content  for  steam,  which  is  measured  in 
gigacalories,  to  kilowatt  hours  using  the 
electricity  surrogate  value  calculated  in 
the  Preliminary  Determination,  rather 
than  including  it  in  overhead  as  was 
done  in  the  Preliminary  Determination. 
See  Comment  5  of  the  Decision 
Memorandum. 

4.  In  determining  U.S.  price,  we 
calculated  the  market  economy  freight 
expenses  for  inland  freight  for 
shipments  of  UANS  to  the  port  of 
export.  See  Calculation  Memorandum. 


5.  We  revised  the  surrogate  value  for 
labor  and  are  using  the  2000  wage  rate 
for  Russia,  as  corrected  on  the 
Department's  website  in  February  2003. 
See  Factors  Memorandum. 

6.  We  revised  our  calculation  of 
freight'  costs  for  the  FOP  to  include  the 
revised  distances  identified  during 
verification.  See  Calculation 
Memorandum. 

7.  We  revised  our  calculation  of  the 
net  U.S.  price  to  not  include  foreign 
inland  freight  for  observations  7,  8,  and 
9.  See  Comment  4  of  the  Decision 
Memorandui^. 

8.  We  revised  our  calculation  of  the 
net  U.S.  price  to  include  billing 
adjustments,  where  appropriate.  See 
Comment  2  of  the  Decision 
Memorandum. 

9.  We  revised  our  calculation  of 
surrogate  financial  ratios.  See  Comment 
6  of  the  Decision  Memorandum. 

Suspension  of  Liquidation 

On  February  19.  2003.  the  Department 
signed  a  suspension  agreement  with 
Nevinka.  Pursuant  to  that  suspension 
agreement,  we  have  instrucCed  Customs 
to  terminate  the  suspension  of 
liquidation  of  all  entries  of  UANS  from 
Russia.  Any  cash  deposits  for  entries  of 
UANS  from  Russia  shall  be  refunded 
and  any  bonds  shall  be  released.  On 
February  20.  2003,  we  received  a 
request  from  the  petitioner  that  we 
continue  the  investigation.  Pursuant  to 
this  request,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act.  We  have  found  the  following 
weighted-average  dumping  margins: 


Manufacturer/exporter 

Weigtited- 

average 

margin 

(percent) 

JSC  Nevinnomysskij  Azot  

Russia-Wide  Rate 

106.96 
239.14 

The  Russia-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  Nevinka. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  Because  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  Agreement 
will  have  no  force  or  effect,  and  the 
investigation  shall  be  terminated.  See 


9980 


Federal  Register / Vol.  68.  No.  41 /Monday,  March  3,  2003/Notices 


Federal  Register /Vol.  68,,  No.  41 /Monday,  March  3,  2003/Notices 


9981 


section  734(f)(3)(A)  of  the  Act.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Agreement  shall  remain  in  force  but 
the  Department  shall  not  issue  an 
antidumping  order  so  long  as  (1)  the 
Agreement  remains  in  force,  (2)  the 
Agreement  continues  to  mQet^the 
requirements  of  subsections  ra)  and 
(c)(1)  of  the  Act,  and  (3)  the  parties  to 
the  Agreement  carry  out  their 
obligations  under  the  Agreement  in 
accordance  with  its  terms.  See  section 
734(f)(3)(B)  of  the  Act.  This 
determination  is  issued  and  published 
in  accordance  with  sections  735(d)  and 
777(i)(l)oftheAct. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  February  21.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision 
Memorandum 

Comment  1 :  Whether  the  Department 
Should  Continue  to  Value  Natural  Gas 
Using  the  Price  from  Gas  Producers  to 
the  Egyptian  Government. 

Comment  2:  Whether  the  Department 
Should  Continue  to  Deny  Billing 
Adjustments. 

Comment  3:  Whether  the  Department 
Should  Consider  Observation  16  to  be 
Within  the  POI. 

Comment  4;  Whether  the  Department 
Should  Reflect  in  its  Final 
Determination  that  Nevinka  Did  Not  Pay 
Foreign  Inland  Freight  Charges  for 
Observations  7  through  9. 

Comment  5:  Whether  the  Department 
Should  Continue  to  Treat  Catalysts, 
Water,  and  Water-based  Inputs  as 
Overhead  Items. 

Comment  6:  Whether  the  Department 
Should  Calculate  its  Surrogate  Financial 
Ratios  Based  Upon  One  Egyptian 
Producer. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Suspension  of  Antidumping  Duty 
Investigation:  Urea  Ammonium  Nitrate 
Solutions  From  the  Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Thomas  F.  Futtner,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-0651, 
and  (202)  482-3814,  respectively. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  duty  investigation 
involving  urea  ammonium  nitrate 
solutions  (UANS)  from  the  Russian 
Federation  (Russia).  The  basis  for  this 
action  is  a  suspension  agreement  (the 
Agreement)  between  the  Department, 
JSC  Nevinnomysskij  Azot  (Nevinka), 
JSC  Kuybyshevazot/Togliatti.  and  S.P. 
Novolon/Novomoskovsk.  which 
together  account  for  substantially  all 
imports  of  UANS  from  Russia.  In  the 
Agreement,  the  signatory  companies 
have  agreed  to  cease  exports  of  UANS 
from  Russia  to  the  United  States  until 
July  1.  2003,  and,  following  that  period, 
to  revise  prices  to  ensure  that  such 
exports  are  sold  at  or  above  an  agreed 
reference  price. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  9,  2002,  the  Department 
initiated  antidumping  duty 
investigations  to  determine  whether 
imports  of  UANS  from  Lithuania, 
Belarus,  Russia,  and  Ukraine  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  See 
Initiation  of  Antidumping 
Investigations:  Urea  Ammonium  Nitrate 
Solutions  from  Belarus,  Lithuania,  the 
Russian  Federation,  and  Ukraine,  67  FR 
35492  (May  20.  2002).  On  June  4,  2002. 
the  International  Trade  Commission 
(FTC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports  of 
UANS  from  Belarus.  Russia  and 
Ukraine.  See  Urea  Ammonium  Nitrate 
Solution  from  Belarus,  Lithuania,  the 
Russian  Federation  and  Ukraine,  67  FR 
39439  (June  7,  2002).  On  October  3. 
2002,  the  Department  published  its 
preliminary  determination  that  UANS  is 


being,  or  is  likely  to  be.  sold  in  the 
United  States  at  LTFV.  as  provided  in 
section  733  of  the  Act  (67  FR  62008). 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Urea 
Ammonium  Nitrate  Solutions  from  the 
Russian  Federation,  67  FR  62008 
(October  3.  2O02)  (Preliminary 
Determination).  The  Department  and 
Nevinka  initialed  a  proposed  agreement 
suspending  this  investigation  on 
January  17.  2003.  at  which  time  we 
invited  interested  parties  to  provide 
written  comments  on  the  agreement.  We 
received  comments  from  Agrium  US, 
Inc.  on  February  5,  2003,  the  Nitrogen 
Solutions  Fair  Trade  Committee  (the 
petitioner).  Nevinka,  the  Committee  For 
Competitive  Fertilizer  Markets,  and  J.R. 
Simplot.  on  February  10.  2003.  We  have 
taken  these  comments  into  account  in 
the  final  version  of  the  suspension 
agreement. 

The  Department,  Nevinka,  JSC 
Kuybyshevazot/Togliatti,  and  S.P. 
Novolon/Novomoskovsk  signed  the 
final  suspension  agreement  on  February 
19.  2003. 

Accordingly  the  Department  has 
suspended  the  investigation  pursuant  to 
sections  734(b)(1)  and  (c)  of  the  Act. 
Pursuant  to  section  734(g)  of  the  Act, 
parties  have  20  days  from  the  date  of 
publication  of  this  notice  to  request  a 
continuation  of  the  investigation. 

Scope  of  Investigation 

For  a  complete  description  of  the 
scope  of  the  investigation,  see 
Preliminary  Determination. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  Based  on  our  review  of  these 
comments,  we  have  made  changes  to  the 
originally  proposed  agreement.  In 
accordance  with  section  734(cKl)  of  the 
Act,  we  have  determined  that 
extraordinary  circumstances  are  present 
in  this  case.  See  Memorandum  irom 
Bernard  Carreau  to  Faryar  Shirzad, 
"Existence  of  Extraordinary 
Circumstances:  Agreement  Suspending 
the  Antidumping  Duty  Investigation  of 
Urea  Ammonium  Nitrate  Solutions  from 
the  Russian  Federation." 

In  accordance  with  section 
734(c)(1)(A)  and  (B)  of  the  Act,  we  have 
determined  that  the  Agreement  provides 
that  the  subject  merchandise  will  be 
sold  at  or  above  the  established 
reference  price  and,  for  each  entry  of 
each  exporter,  the  amount  by  which  the 
estimated  normal  value  exceeds  the 
export  price  (or  constructed  export 
price)  will  not  exceed  15  percent  of  the 


weighted-average  amount  by  which  the 
estimated  normal  value  exceeded  the 
export  price  (or  constructed  export 
price)  for  all  LTFV  entries  of  the 
producer/exporter  examined  during  the 
course  of  the  investigation.  We  have 
determined  that  the  Agreement  will 
eliminate  completely  the  injurious  effect 
of  exports  to  the  United  States  of  the 
subject  merchandise  and  prevent  the 
suppression  or  undercutting  of  price 
levels  of  UANS  by  imports  of  that 
merchandise  from  Russia.  See 
Memorandum  from  Bernard  Carreau  to 
Faryar  Shirzad,  "The  Prevention  of 
Price  Suppression  or  Undercutting  of 
Price  Levels  in  the  Suspension 
Agreement  On  UANS  from  the  Russian 
Federation." 

In  addition,  in  accordance  with 
section  734(c)(1)  of  the  Act.  we  have 
determined  that  the  signatory 
producers/exporters  collectively  are  the 
producers  and  exporters  in  Russia 
which,  during  the  antidumping  duty 
investigation  of  the  merchandise  subject 
to  the  Agreement,  accounted  for 
substantially  all  (not  less  than  85 
percent)  of  the  subject  merchandise 
imported  into  the  United  States.  See  Id. 

Moreover,  in  accordance  with  section 
734(d)  of  the  Act,  we  have  determined 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be 
monitored  effectively.  See 
Memorandum  to  Faryar  Shirzad  from 
Jeffrey  May.  "Public  Interest  Assessment 
of  the  Agreement  Suspending  the 
Antidumping  Duty  Investigation  of 
UANS  from  the  Russian  Federation." 
We  find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  sections  734(b)(1),  (c),  and  (d)  of  the 
Act  have  been  met.  The  terms  and 
conditions  of  this  agreement,  signed 
February  19,  2003,  are  set  forth  in 
Annex  1  to  this  notice. 

International  Trade  Commission 

In  accordance  with  section  733(f)  of 
the  Act,  the  Department  has  notified  the 
ITC  of  the  Agreement. 

Suspension  of  Liquidation 

Pursuant  to  section  734(f)(2)(B)  of  the 
Act,  the  suspension  of  liquidation  of  all 
entries  of  UANS  from  Russia  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  directed  in  oiu- 
Preliminary  Determination,  shall 
continue  in  effect,  subject  to  subsection 
734(h)(3).  This  suspension  of 
liquidation  shall  terminate  at  the  close 
of  the  20-day  period  beginning  on  the 
day  after  the  date  on  which  notice  of 
suspension  of  the  investigation  is 
published  unless  a  review  petition  is 
filed  under  section  734(h)(1)  of  the  Act. 


Notwithstanding  the  Agreement,  the 
Department  will  continue  the 
investigation  if  it  receives  such  a  request 
within  20  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  section 
734(g)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act. 

Dated:  February  19.  2003. 
Faryar  Shirzad, 

AssistantSecretary  for  Import 
Administration. 

Annex  1 — Agreement  Suspending  the 
Antidumping  Investigation  on  Urea 
Ammonium  Nitrate  Solutions  From  the 
Russian  Federation 

Pursuant  to  section  734(b)(1)  and  (c) 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1673c(b){l)  and  (c))  (the  Act), 
and  section  208  of  part  351  of  Title  19 
of  the  Code  of  Federal  Regulations  (the 
Regulations)  (2002),  the  U.S. 
Department  of  Commerce  (the 
Department  or  DOC)  and  the  signatory 
producers/exporters  of  Urea 
Ammonium  Nitrate  Solutions  ("UANS") 
from  the  Russian  Federation  (the 
Signatories)  agree  as  follows: 

I.  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  Agreement — For  purposes  of  this 
Agreement,  means  this  UANS 
suspension  agreement  pursuant  to 
sections  734(b)(1)  and  (c)  of  the  Act. 

B.  UANS — means  the  urea  ammonium 
nitrate  solutions  from  the  Russian 
Federation  and  referred  to  as  the 
"subject  merchandise"  of  the  suspended 
investigation. 

C.  Effective  Date — means  the  date  on 
which  this  Agreement  is  signed  by  the 
Department  and  producers/exporters 
from  the  Russian  Federation 
representing  substantially  all  of  the 
imports  of  UANS  into  the  United  States. 

D.  Date  of  Sale — means  the  date  oh 
which  price  and  quantity  become  firm, 
e.g.,  the  date  the  contract  is  signed  or 
the  specification  date  if  the  price  and 
quantity  become  firm  on  that  date. 

E.  Party  to  the  Proceeding — means 
any  interested  party,  as  provided  for  in 
section  771(9)  of  the  Act,  that  actively 
participated  in  the  antidumping 
investigation,  through  written 
submission  of  factual  information  or 
written  argument,  or  a  signatory  to  this 
Agreement. 

F.  Producer/Exporter — means:  (1)  A 
foreign  manufactiirer  or  producer  of 
UANS;  (2)  a  foreign  producer  or  reseller 
that  also  exports  UANS;  and  (3)  an 
affiliated  person  by  whom  or  for  whose 
account  UANS  is  imported  into  the 


United  States,  as  defined  in  section        > 
771(33)  of  the  Act.  U.S.  imports  of 
UANSTproduced  by  any  producer  in  the 
Russian  Federation  will  be  attributed  to 
that  producer  for  purposes  of  this 
Agreement,  regardless  of  whether  first 
shipped  to  the  United  States  by  another 
exporter  in  the  Russian  Federation  or  in 
another  country. 

G.  Quarter — means  the  relevant 
quarter  calendar  year,  consistent  with 
the  following  schedule: 

First  Quarter — January  1 -March  31; 
Second  Quarter — April  1-Jime  30; 
Third  Quarter— July  1-September  30; 

and 
Fourth  Quarter — October  1-December 

31. 

H.  Reference  Price — means  the 
minium  F.O.B.  Russian  port  of  export 
price  calculated  weekly  by  DOC  for 
sales  of  UANS  for  export  to  the  United 
States,  as  described  in  Section  VI. 

I.  Floor  Price — means  the  fixed  price, 
as  designated  in  Section  VI,  below 
which  the  Reference  Price  may  not  fall. 

J.  Current  Market  Price — means  the 
U.S.  domestic  price  calculated  weekly 
by  DOC  as  described  in  Section  VI. 

K.  Moratorium  Period — means  the 
period  defined  in  section  IV  of  this 
Agreement. 

L.  Violation — means  noncompliance 
with  the  terms  of  this  Agreement, 
whether  through  an  act  or  omission, 
except  for  noncompliance  that  is 
inconsequential,  inadvertent,  or  does 
not  substantially  frustrate  the  purposes 
of  this  Agreement. 

M.  Indirect  Exports — means  exports  of 
UANS  from  Russia  to  the  United  States 
through  one  or  more  third  countries, 
whether  or  not  such  exports  are  further 
processed,  provided  that  the  further 
processing  does  not  result  in  a 
substantial  tremsformation  or  a  change 
in  the  country  of  origin,  or  through 
arrangements  such  as  swaps,  exchanges, 
or  displacements. 

N.  United  States — means  the  customs 
territory'  of  the  United  States  of  America 
(the  50  States,  the  District  of  Columbia 
and  Puerto  Rico)  and  foreign  trade  zones 
locaited  within  the  territory'  of  the 
United  States. 

O.  U.S.  Purchaser— means  the  first 
purchaser  in  the  United  States  that  is 
not  affiliated  with  the  Russian  producer 
or  exporter  and  all  subsequent 
purchasers,  from  trading  companies  to 
consumers. 

P.  Selling  Agent — means  an  importer, 
agent,  broker,  distributor,  or  any  other 
entity  involved  in  the  transaction 
between  the  Signatory  and  the  first 
unaffiliated  U.S.  customer. 
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n.  Suspension  of  Investigation 

On  the  Effective  Date,  the  Department 
will  suspend  its  antidumping 
investigation  of  UANS  from  the  Russian 
Federation  initiated  on  May  9,  2002  (67 
FR  35492.  May  20.  2002).  in  accordance 
with  section  734(b)(1)  and  (c)  of  the  Act 
and  19  CFR  351.208  (2002). 

The  Department  determines  that 
extraordinary  circumstances  are  present 
in  this  case,  that  this  Agreement  will 
eliminate  completely  the  injurious  effect 
of  exports  to  the  United  States  of  UANS 
from  the  Russian  Federation,  and  that 
this  Agreement  will  prevent 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  that  merchandise.  The  Department 
also  determines  that  this  Agreement  is 
in  the  public  interest,  and  that  effective 
monitoring  of  the  Agreement  by  the 
United  States  is  practicable. 

The  Signatories  collectively  are  the 
producers  and  exporters  in  the  Russian 
Federation  that,  during  the  antidumping 
duty  investigation  of  UANS  from  the 
Russian  Federation,  accounted  for 
substantially  all  of  the  subject 
merchandise  exported  from  the  Russian 
Federation  to  the  United  States,  as 
defined  in  section  351.208(c)  of  the 
Regulations.  The  Department  may  at  any 
time  during  the  operation  of  the 
Agreement  require  additional 
producers/exporters  to  sign  the 
Agreement  in  order  to  ensure  that  not 
less  than  substantially  all  sales  of  UANS 
from  the  Russian  Federation  to  the 
United  States  are  covered  by  the 
Agreement. 

ni.  Contingency 

Continued  application  of  the 
Suspension  Agreement  shall  be 
dependent  upon  all  of  the  signatory 
Russian  producers  and  exporters  of , 
UANS  reaching  an  agreement,  by  March 
3.  2003,  with  the  Russian  Federation 
Ministry  of  Economic  Development  and 
Trade  MEDT,  whereby  MEDT  and  the 
signatories  agree  to  establish  an  Export 
Certification  Program  and  to  abide  by 
each  of  the  conditions  outlined  in  the 
Appendix  to  the  letter  dated  February 
19,  2003,  from  Maxim  Medvedkov. 
Deputy  Minister  of  MEDT,  to  Faryar 
Shirzad,  Assistant  Secretary  of 
Commerce  for  Import  Administration.  A 
copy  of  this  Agreement  ("the  Russian 
Agreement")  shall  be  placed  on  the 
record  of  this  Suspension  Agreement  at 
that  time.  Should  this  contingency  not 
be  met  by  this  date,  {his  Suspension 
Agreement  shall  lapse  and  the 
provisions  of  section  734(i)  of  the  Act 
shall  apply. 
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rV.  Moratorium  Period 

As  of  the  Effective  Date,  each 
Signatory  Producer/Exporter  agrees, 
pursuant  to  section  734(b)(1)  of  the  Act, 
to  cease  exports  of  UANS  to  the  United 
States  during  the  period  ending  on  June 
30,  2003. 

V.  Refierence  Price  Period 

Each  Signatory  agrees  that,  following 
the  Moratorium  Period,  i.e.,  beginning 
July  1,  2003,  and  in  order  to  satisfy  the 
requirements  of  section  734(c)(1)(B)  of 
the  Act,  for  each  entry  of  UANS  subject 
to  this  Agreement,  the  amount  by  which 
the  estimated  normal  value  exceeds  the 
export  price  (or  the  constructed  export 
price)  will  not  exceed  15  per  cent  of  the 
weighted  average  amount  by  which  the 
estimated  normal  value  exceeded  the 
export  price  (or  the  constructed  export 
price)  for  all  less-than-fair-value  entries 
examined  dvuing  the  investigation. 

VI.  Reference  Price  Methodology 

A.  The  Reference  Price  will  be  based 
on  a  Current  Market  Price,  adjusted  to 
reflect  an  F.O.B.  Russian  Federation 
port  of  export  price.  In  addition,  there 
will  be  a  Floor  Price  below  which  the 
Reference  Price  shall  not  fall.  The 
Reference  Price  will  be  determined  on  a 
weekly  basis. 

B.  TTre  Department  will  issue  the  first 
Reference  Price  under  this  Agreement 
seven  days  before  the  termination  of  the 
Moratorium  Period,  utilizing  the 
calculation  methodology  in  section 
VI.C.  below.  This  first  Reference  Price 
will  be  applicable  to  the  week  after  the 
end  of  the  Moratorium  Period. 

C.  The  Current  Market  Price  will  be 
determined  as  follows: 

1.  The  Department  will  calculate  an 
average  of  the  weekly  Northeast  and 
Southeast  F.O.B.  from  Green  Markets 
and  the  Atlantic  Coast  region  of 
Fertilizer  Week  price  ranges  from 
publicly  available  information. 

2.  The  Department  will  calculate  a 
simple  average  of  the  four  most  recent 
weekly  averages  derived  in  subsection  1 
above.  This  four  week  average 
(converted  from  a  short  ton  basis  to  a 
metric  ton  basis)  will  be  the  Current 
Market  Price. 

3.  After  consultations,  the  Department 
and  the  Signatories  to  the  Agreement, 
should  they  agree  that  the  currently 
used  soiuces  for  the  valuation  of  the 
Current  Market  Price  for  UANS  are  no 
longer  appropriate,  may  agree  to  select 
an  alternative  source.  The  Department 
will  give  parties  at  least  30  days  notice 
before  choosing  another  source(s)  for  the 
purposes  of  Current  Market  Price 
valuation. 

•     4.  To  express  the  Current  Market  Price 
on  an  F.O.B.  Russian  Federation  port  of 


export  basis,  an  amount  for  costs 
associated  with  delivering  the 
merchandise  from  the  Russian 
Federation  to  the  United  States  shall  be 
deducted  from  the  Current  Market  Price 
calculated  in  section  C.2.  This  amount 
will  be  $36  per  metric  ton.  Except  when 
section  C.3  applies,  the  result  of  this 
calculation  shall  be  the  Reference  Price. 
After  consultations,  the  Department  and 
the  signatories  to  the  Agreement,  should 
they  agree  that  the  amount  for  costs 
associated  with  delivering  the 
merchandise  from  the  Russian 
Federation  to  the  United  States  are  no 
longer  appropriate,  may  revise  this 
amount.  The  Department  will  give 
parties  at  least  30  days  notice  prior  to 
any  change  becoming  effective. 

D.  The  Floor  Price  is  the  price  below 
which  the  UANS  subject  to  this 
Agreement  may  not  be  sold.  The  Floor 
Price  will  be  $85  F.O.B.  Russian 
Federation  port.  The  Reference  Price 
shall  be  not  less  than  the  Floor  Price. 

E.  Reference  Prices  are  F.O.B.  Russian 
Federation  port  of  export.  If  the  sale  for 
export  is  on  terms  other  than  F.O.B. 
Russian  Federation  port  of  export,  the 
Signatories  to  this  Agreement  shall 
ensure  that  the  F.O.B.  Russian 
Federation  port  of  export  price  is  not 
lower  than  the  Reference  Price,  by 
adjusting  the  relevant  costs  to  ensure 
compliance  with  the  Reference  Price 
requirements. 

VII.  Reporting  Requirements 

A.  Each  Signatory  will  supply  to  the 
Department  30  days  after  the  end  of 
each  Quarter  all  information  that  the 
Department  determines  is  necfessary  to 
ensure  that  the  Signatory  is  in  full 
compliance  with  the  terms  of  this 
Agreement.  Such  information  shall 
include,  but  not  be  limited  to,  complete 
price  information  on  each  sale  of  UANS 
directly  or  indirectly  to  unaffiliated 
purchasers  in  the  United  States, 
including  information  supporting  any 
relevant  adjustments  to  the  price  under 
section  772  of  the  Act. 

B.  The  Department  may  reject  any 
information  submitted  under  this 
Agreement  that  is  untimely  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

VIII.  Disclosure 

The  Department  may  make  available 
to  representatives  of  each  domestic 
Party  to  the  Proceeding,  under 
administrative  protective  orders  drawn 
in  accordance  with  section  771  of  the 
Act  and  section  351.305  of  the 
Regulations,  business  proprietary 
information  submitted  tO'the 
Department  for  each  Quarter,  as  well  as 
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the  results  and  methodology  of  its 
calculation  of  Reference  Prices. 

DL  Monitoring 

A.  The  Department  will  monitor 
entries  of  UANS  from  the  Russian 
Federation  to  ensure  compliance  with 
this  Agreement.  Among  other  means, 
the  Department  will  review  publicly- 
available  data  and  other  official  import 
data,  including,  as  appropriate,  records 
maintained  by  the  U.S.  Customs 
Service,  to  determine  whether  there 
have  been  imports  that  are  inconsistent 
with  the  provisions  of  this  Agreement. 

B.  The  Department  may  require,  and 
each  Signatory  agrees  to  provide, 
confirmation,  through  documentation 
provided  to  the  Department,  that  the 
price  received  on  any  sale  subject  to  this 
Agreement  was  not  less  than  the 
established  reference  price.  The 
Department  may  require  that  such 
documentation  be  provided,  and  be 


subject  to  verification,  within  30  days  of 
the  sale. 

C.  The  Department  may  require,  and 
each  Signatory  agrees  to  report,  on 
computer  disk  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  each  sale  of  the 
merchandise  subject  to  this  Agreement, 
either  directly  or  indirectly  to 
unaffiliated  purchasers  in  the  United 
States,  including  each  adjustment 
applicable  to  each  sale,  as  specified  by 
the  Department. 

D.  Each  Signatory  agrees  to  permit 
review  and  on-site  inspection  of  all 
information  deemed  necessary  by  the 
Department  to  verify  the  reported 
information. 

X.  Expedited  R«viewi5 

A.  If  a  surge,  as  defined  in  paragraph 
B,  in  U.S.  imports  of  UANS  from  the 
Russian  Federation  occurs,  any  party  to 
the  proceeding  may  request  that  the 


Department  conduct  a  review  pursuant 
to  section  751(b)  of  the  Act  to  determine 
whether  the  Suspension  Agreement 
continues  to  meet  the  requirements  of 
section  734(c)(1)(A)  of  the  Act.  If  a  surge 
has  occurred,  and  the  Department 
receives  an  appropriately  documented 
request,  the  Department  will  regard  the 
surge  as  good  cause  to  conduct  a 
changed  circumstances  review  and  shall 
conduct  such  a  review  and  complete  it 
within  45  days  of  initiation. 

B.  For  purposes  of  section  X.A.,  a 
surge  in  U.S.  imports  of  UANS  frt>m  the 
Russian  Federation  shall  be  considered 
■  to  have  occurred  whenever  imports  of 
such  UANS  exceed  the  following 
amounts  in  metric  tons.  These  aruiual 
levels  will  be  divided  evenly  into  four 
quarterly  amounts,  and  a  surge  will  be 
considered  to  have  occurred  if,  in  any 
one  calendar  quarter,  the  level  of 
imports  exceeds  one-quarter  of  those 
annual  amounts. 


Moratorium 
to  June  30,  2003 

July-Dec.  2003 

2004 

2005 

'    2006 

2007 

60  000  MT 

150  000  MT 

200,000  MT  

250,000  MT  

300,000  MT 

XI.  Anticircumvention 

A.  The  Signatories  will  not 
circumvent  this  Agreement.  Together 
with  each  sales  report  provided 
pursuant  to  section  VILA,  each 
Signatory  will  certify  to  the  Department 
in  writing  that  the  sales  reported  therein 
include  all  sales  by  that  signatory 
directly  or  indirectly  to  unaffiliated 
purchasers  in  the  United  States  or  for 
delivery  to  the  United  States,  and  that 
the  Signatory  did  not  make  any  other 
such  sales  pursuant  to  any  l)undling 
arrangement,  on-site  processing 
arrangement,  discounts/ free  goods/ 
financing  package,  swap,  exchange,  or 
other  arrangement  in  circumvention  of 
this  Agreement. 

B.  The  signatories  to  this  Agreement 
will  not  engage  in  any  of  the  following 
activities: 

1.  Exchange  ("swap")  subject 
merchandise  for  non-subject 
merchandise  to  be  entered  into  the 
Unitpd  States  in  place  of  the  subject 
merchandise,  thereby  evading  the 
requirements  of  this  Agreement.  Swaps 
include  but  are  not  limited  to  the 
following  different  types  of  swaps: 

a.  Ownership  Swaps — involve  the 
exchange  of  ownership  of  UANS 
without  physical  transfer.  These  may 
include  exchange  of  ownership  of 
UANS  in  different  countries,  so  that  the 
parties  obtain  ownership  of  products 
located  in  different  countries,  or 
exchange  of  ownership  of  UANS 


produced  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
of  different  national  origin. 

b.  Flag  Swaps — involve  the  exchange 
of  indicia  of  national  origin  of  UANS, 
without  any  exchange  of  ownership. 

c.  Displacement  Swaps — involve  the 
sale  or  delivery  of  UANS  from  the 
Russian  Federation  to  an  intermediary 
country  (or  countries)  which,  regardless 
of  the  sequence  of  events,  results  in  the 
ultimate  sale  or  delivery  into  the  United 
States  of  displaced  UANS,  where  the 
exporter  in  the  Russian  Federation  knew 
or  had  reason  to  know  that  the  export 
sale  would  have  that  result. 

2.  Transship  subject  merchandise  to 
the  United  States  through  third 
countries  inconsistent  with  the  terms  of 
this  Agreement. 

C.  To  help  prevent  circimivention  of 
this  Agreement,  Signatories  agree  to  take 
the  following  steps: 

1.  Establish  contracts  that  incorporate 
the  terms  of  this  Agreement  and  obligate 
purchasers,  including  customers  in  and 
outside  the  United  States  (i)  to  only  use, 
resell,  or  enter  into  any  other 
arrangements  pursuant  to  terms  that 
prohibit  circumvention  of  this 
Agreement,  (ii)  not  to  engage  in  any  of 
the  activities  listed  in  section  XI.B,  (iii) 
to  include  the  same  requirement  in  any 
subsequent  contracts  for  the  sale  or 
transfer  of  such  UANS,  (iv)  to  provide 
to  the  Department  all  requested 
information,  including  subsequent 
arrangements  entered  into  for  the  sale, 


transfer,  exchange,  or  Ipan  to  the  United 
States  of  UANS,  and  (v)  to  comply  with 
requests  for  verification.  Signatories 
shall  refuse  to  enter  into  contracts  with 
parties  imwilling  to  comply  with  the 
terms  of  this  Agreement.  Signatories 
must  ensure  that  their  customers  of  any      ^ 
nationality  will  not  engage  in  activities 
to  circimivent  this  Agreement. 

2.  Require  any  Selling  Agents  to 
establish  a  contract  with  third  parties  to 
ensure  that  their  sales  of  subject 
merchandise  are  consistent  with  the 
requirements  of  this  Agreement.  These 
contracts  must  also  require  the  Selling 
Agent  to  maintain  documentation 
demonstrating  that  sales  of  subject 
merchandise  are  made  consistent  with 
this  Agreenient  and  authorize  the 
Department  to  verify  the  Selling  Agent's 
records. 

D.  At  any  time  and  without  prior 
notice,  the  Department  may  conduct 
verifications  of  Importers  or  Selling 
Agents  to  determine  whether  they  are 
selling  subject  merchandise  in 
accordance  with  this  Agreement. 

E.  The  Department  shall  investigate 
any  allegations  of  circumvention 
brought  to  its  attention. 

Xn.  Consultations 

A.  The  Department  and  any  Signatory 
may  request  consultations  at  any  time 
regarding  the  implementation,  operation 
(including  any  changes  in  the 
relationship  of  the  reference  price  to 
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market  prices),  and/or  enforcement  of 
this  Agreement. 

B.  If  the  Department  requests 
consultations  with  any  Signatory 
concerning  potential  noncompliance 
with,  or  Violation  of.  this  Agreement,  it 
may  simultaneously  request  that 
Signatory  to  provide  the  Department 
with  all  information  relating  to  the 
allegation,  including  all  sales 
information  pertaining  to  covered  and 
non-covered  merchandise  manufactured 
or  sold  by  the  Signatory.  The  Signatory 
will  provide  the  requested  information 
to  the  Department  within  15  days  of  the 
Department's  request.  Any  Party  to  the 
Proceeding  may  submit  comments  on 
the  information  submitted  by  the 
Signatory  within  10  days  after  the 
information  is  received  by  the 
Department.  The  consultations  shall  be 
held  within  45  days  after  the 
Department's  request  for  consultations 
or  for  relevant  information,  unless  the 
Department  and  the  Signatory  agree  on 
a  later  date. 

Xm.  Termination 

Any  Signatory  may  terminate  this 
Agreement  at  any  time  upon  notice  to 
the  Department.  Termination  shall  be 
effective  90  days  after  such  notice  is 
received  by  the  Department.  Upon 
termination,  the  Department  shall 
follow  the  procedures  outlined  in 
section  734(i)(l)  of  the  Act. 

XIV.  Violations 

A.  In  reviewing  the  operation  of  this 
Agreement  for  the  purpose  of 
determining  whether  this  Agreement 
has  been  violated  or  no  longer  meets  the 
requirements  of  section  734(d)(1)  of  the 
Act.  the  Department  will  consider 
imports  of  UANS  into  the  United  States 
from  all  sources,  and  factors  including, 
but  not  limited  to,  the  volume  of  trade, 
patterns  of  trade,  and  whether  any 
reseller's  export  price  is  being  complied 
with  and  is  satisfying  the  conditions 
under  section  734  of  the  Act. 

B.  If  the  Department  determines  that 
this  Agreement  is  being  or  has  been 
violated  or  no  longer  meets  the 
requirements  of  section  734(c)  or  (d)  of 
the  Act,  the  Department  shall  take 
whatever  action  it  deems  appropriate 
under  section  734(i)  of  the  Act  and  the 
Regulations. 

C.  In  the  event  that  the  Department 
resumes  the  original  investigation,  it 
will  conduct  the  resumed  investigation 
on  the  basis  of  the  original 
administrative  record  and  the  statutes, 
regulations,  policies,  and  practices  in  r 
effect  on  the  Effective  Date. 


XV.  Other  Provision 

By  entering  into  this  Agreement,  the 
Signatories  do  not  admit  that  any  sales 
of  UANS  have  been  made  at  less  than 
fair  value. 

XVI.  Duration 

This  Agreement  will  remain  in  force 
until  the  underlying  antidumping 
proceeding  is  terminated  in  accordance 
with  U.S.  law,  or  until  it  is  terminated 
pursuant  to  section  XIII  or  XIV  of  this 
Agreement. 

Xyil.  Effective  Date 

The  effective  date  of  this  Agreement 
is  February  19,  2003. 

Signed  on  the  19th  day  of  February.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Waher  J.  Spak, 

White  &■  Case.  Counsel  to  JSC Nevinnomysskij 
Azot.  Counsel  to  JSC  Kuibyshevazot/Togliatti. 
Counsel  to  S.P.  Novolon/Novomoskovsk. 
|FR  Dof:.  03-4928  Filed  2-2»-03;  8:45  am] 
BILLING  COOe  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce.  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  03-007. 

Applicant:  U.S.  Department  of 
Agriculture,  Agricultural  Research 
Service,  Pacific  West  Area,  800 
Buchanan  Street,  Albany,  CA  94710. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G  M2  TWIN,  G  ^  Upgrade, 
and  Accessories. 

Manufacturer  FEI  Company,  The 
Netherlands. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  plant, 


insect  and  microbial  viruses,  and 
bacterial  cells.  Objectives  to  be  pursued 
include: 

(1)  Verification  or  validation  of  the 
structural  integrity  of  purified  plant, 
insect  and  microbial  viruses; 

(2)  Characterization  of  the  structural 
properties  of  viruses  in  situ  and  in  vitro 
and  bacterial  cells;  and 

(3)  Characterization  of  the 
interaction(s)  between  bacterial  cells 
and  insect  vector  host  tissues  in  insecta, 
and  bacterial  cells  and  plant  host  tissues 
in  planta. 

Application  accepted  by 
Commissioner  of  Customs:  February  7, 
2003. 

Docket  Number:  03-008. 

Applicant:  The  Rockefeller 
University,  12230  York  Avenue,  New 
York,  NY  10021. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G^  12  BioTWIN. 

Manufacturer:  FEI  Company,  The 
Netherlands. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  explore  the 
mechanisms  governing  development 
and  differentiation  in  epidermis  and 
hair  of  mammalian  skin  and  to 
understand  how  these  processes  go 
awry  in  human  genetic  skin  diseases. 

Application  accepted  by 
Commissioner  of  Customs:  February  12, 
2003. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff 

[FR  Doc.  03-4931  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  3S1(M>S-(> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

The  University  of  Texas  at  Austin; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-050. 

Applicant:  The  University  of  Texas  at 
Austin,  Austin,  TX  78712. 

Instrument:  "Helimak"  Custom 
Magnetized  Plasma  Turbulence 
Apparatus. 

Manufacturer  Academia  Sinica 
Institute  of  Plasma  Physics,  Peoples 
Republic  of  China. 
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Intended  Use:  See  notice  at  68  FR  742, 
January  7.  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instnmient 
provides:  (1)  A  magnetized  plasma 
embedded  in  a  0.1  T  field  with  a 
temperature  of  approximately  10  eV  and 
a  density  in  the  range  of  10'^  m ~  -'  and 
(2)  an  externally  applied  and  controlled 
sheared  flow.  The  U.S.  Department  of 
Energy,  Princeton  Plasma  Physics 
Laboratory  advised  February  13,  2003 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statu  torv  Import  Programs 

Staff 

[FR  Doc.  03-4930  Filed  2-28-03:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021127289-3042-02  I.D. 
091002E] 

RIN  0648-ZB34 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  Gulf  of 
Mexico  and  off  the  U.S.  South  Atlantic 
Coastal  States;  Cooperative  Research 
Program  (CRP);  Revision 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  publishes  this 
notice  to  revise  an  action  entitled 
"Notice  of  Solicitatioh'for  Applications" 
to  extend  the  due  date  for  Applications. 
ADDRESSES:  You  can  obtain  an 
appUcation  package  fi'om,  and  send 
your  completed  applications  to:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive,  N.,  St.  Petersburg,  FL  33702.  You 
can  also  obtain  the  application  package 
fi'om  the  SERO  homepage  at:  http:// 


caldeTn.sero.nmfs.gov/grants/programs/. 
You  must  submit  one  igned  original  and 
two  copies  of  the  completed  application 
(including  supporting  information).  We 
will  accept  neither  facsimile 
applications,  nor  electronically 
forwarded  applications. 
FOR  FURTHER  INFORIMATION  CONTACT:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  (727)570-5324. 
SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Service 
(NMFS)  published  a  notice  soliciting 
applications  for  financial  assistance  in 
the  Federal  Register  of  December  17, 

2002  (67  FR  77235),  entitled  "Notice  of 
Solicitation  for  Applications."  Page 
77235  of  that  Federal  Register  notice  is 
revised.  The  DATES  section  should  be 
revised  to  read  as  follows: 

"DATES:  We  must  receive  your 
application  by  close  of  business  (5  p.m. 
eastern  standard  time)  on  March  5. 
2003).  Applications  received  after  that 
time  will  not  be  considered  for  funding. 
Applications  received  fi'om  February  19, 

2003  through  that  date  will  be  treated  as 
having  been  received  in  a  timely 
manner." 

You  should  consult  the  December  17, 
2002,  notice  for  all  of  the  other 
requirements  for  submitting  an 
application. 

Dated:  February  25.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-4817  Filed  2-25-03:  3:58  pm] 
BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  020213030-3031-02;  I.D.  No. 
010903C] 

Announcement  of  Funding 
Opportunity  to  Submit  Proposals  for 
the  Monitoring  and  Event  Response  for 
Harmful  Algal  Blooms  (MERHAB) 
Program  FY2004 

agency:  National  Centers  for  Coastal 
Ocean  Sciences/Center  for  Sponsored 
Coastal  Ocean  Research,  Coastal  Ocean 
Program  (NCCOS/CSCOR/COP). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Notice  of  funding  availability 
for  financial  assistance  for  project  grants 
and  cooperative  agreements. 

SUMINARY:  The  purpose  of  this  dociunent 
is  to  advise  the  public  that  NCCOS/ 


CSCOR/COP  is  soliciting  proposals  for 
two  types  of  projects:  targeted  research 
and  regional  intensive  monitoring.  It  is 
anticipated  that  projects  funded  under 
this  announcement  will  have  a  February 
1,2004,  start  date. 

NCCOS/CSCOR/COP  is  soliciting 
targeted  research  proposals  for  1  to  3 
years  of  research  and  development  of 
tools,  approaches  and  technologies  that 
could  be  included  as  routine 
components  of  existing  Harmful  Algal 
Bloom  (HAB)  monitoring  programs. 
NCCOS/CSCOR/COP  is  also  soliciting 
proposals  from  regional  multi- 
investigator  partnerships  of  1  tp  5  years 
for  intensive  monitoring  of  HABs  that 
build  the  capacity  of  existing  local, 
state,  tribal,  or  regional  coastal 
monitoring  programs  to  provide  early 
warning  of  HAB  events  to  coastal 
communities  and  increase  regional 
ability  to  rapidly  respond  to  HAB 
events.  Funding  is  contingent  upon  the 
availability  of  Fiscal  Year  2004  Federal 
appropriations.  It  is  anticipated  that 
final  recommendations  for  funding 
under  this  announcement  will  be  made 
in  early  Fiscal  Year  2004. 
DATES:  The  deadline  for  receipt  of 
proposals  at  the  NCCOS/CSCOR/COP 
office  is  3  p.m.,local  time,  June  3,  2003. 
(Note  that  late-arriving  applications 
provided  to  a  delivery  ser\'ice  on  or 
before  June  3.  2003,  with  delivery 
guaranteed  before  3  p.m., local  time,  on 
June  3,  2003,  will  be  accepted  for  review 
if  the  applicant  can  document  that  the 
application  was  provided  to  the  delivery 
service  with  delivery  to  the  address 
listed  below  guaranteed  by  the  specified 
closing  date  and  time  and,  in  any  event, 
the  proposals  are  received  in  the 
NCCOS/CSCOR/COP  office  by  3  p.m. 
local  time,  no  later  than  2  business  days 
following  the  closing  date.) 
ADDRESSES:  Submit  the  original  and  15 
copies  of  your  proposal  to  (MERHAB03)  - 
Center  for  Sponsored  Coastal  Ocean 
Research/Coastal  Ocean  Program  (N/ 
SCI2),  National  Oceanic  and 
Atmospheric  Administration,  1305  East- 
West  Highway.  SSMC4,  8th  Floor 
Station  8243,  Silver  Spring,  MD  20910. 
attn.  MERHAB  2004. 

NOAA  and  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  following  CSCOR/COP 
Internet  site:  http://www.cop.noaa.gov 
under  the  COP  Grants  Information 
Section,  Part  D.  Application  Forms  for 
Initial  Proposal  Submission. 

Forms  may  be  viewed  and,  in  most 
cases,  filled  in  by  computer.  All  forms 
must  be  printed,  completed,  and  mailed 
to  NCCOS/CSCOR/COP  with  original 
signatures.  If  you  are  unable  to  access 
this  information,  you  may  call  COP  at 
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301-713-3338  to  leave  a  mailing 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 

Technical  Information.  Marc  Suddle'son, 
NfERHAB  2004  Program  Manager. 
NCCOS/CSCOR/COP.  301-713-3338/ 
ext  162,  Internet: 
marc.suddleson@noaa.gov 

Business  Management  Information. 
Leslie  McDonald,  NCCOS/CSCOR/COP 
Grants  Administrator,  301-713-3338/ 
ext  155,  Internet: 
Leslie.McDonaId@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

The  following  web  sites  furnish 
supplementary  informationfrom  reports 
dealing  with  harmful  algal  blooms: 
Boesch  et.al.  Feb  1997,  Harmful  Algal 
Blooms  in  Coastal  Waters:  Options  for 
Prevention.  Control  and  Mitigation. 
Silver  Spring,  MD  at  http:// 
vrww.cop.noaa.gov/pubs/das/ 
■dasl0.html:  and  Anderson  et.al..  Sept 
2000,  Estimated  Annual  Economic 
Impact  from  Harmful  Algal  Blooms 
(HABs)  in  the  U.S.  WHOl  at  http:// 
www.redtide.  whoi.edu/hab/ 
pertinentinfo/Economics    Report.pdf 

Information  on  the  Harmful  Algal 
Bloom  and  Hypoxia  Research  and 
Control  Act  and  the  2000  National 
Assessment  of  HABs  in  U.S.  Waters, 
National  Science  and  Technology 
Council  Committee  on  Environment  and 
Natural  Resourc:es  (CENR),  Washington, 
DC,  can  be  located  at  http:// 
wvi'w.habhrca. noaa.gov. 

Details  about  ongoing  MERHAB 
projects  currently  funded  by  the 
NCCOS/CSCOR/COP  MERHAB  Program 
are  found  at  http://www.cop.noaa.gov/ 
Fact    Sheets/MERHAB. htm.  Hard 
copies  of  these  resources  can  be 
obtained  from  the  CSCOR/COP  office. 

Background 

Program  Description 

For  complete  program  description  and 
other  requirements  for  NCCOS/CSCOR/ 
COP,  see  the  General  Grant 
Administration  Terms  and  Conditions 
for  the  Coastal  Ocean  Program  annual 
notification  in  the  Federal  Register 
November  8,  2002  (67  FR  68103),  and  at 
the  CSCDRyCC3P  home  page. 

In  spite  of  a  growing  list  of  affected 
resources  and  coastal  communities,  our 
ability  to  prevent,  control,  and  mitigate 
the  impacts  of  HABs  remains  limited. 
Acting  on  the  findings  of  a  1996  NOAA 
and  DOl  Report,  Harmful  Algal  Blooms 
in  Coastal  Waters:  Options  for 
Prevention,  Control  and  Mitigation,  the 
research  agenda  of  the  Ecology  and 
Oceanography  of  Harmful  Algal  Bloom 
(ECOHAB)  program  for  the  past  five 


years  has  focused  on  building  a 
scientific  understanding  about  the  cause 
and  behavior  of  HABs.  ECOHAB 
continues  to  support  research  that 
develops  understandings  of  the  linkages 
between  the  biology,  ecology, 
physiology,  and  behavior  of  harmful 
species  and  the  physics,  chemistry, 
bathymetry,  and  meteorology  of  the 
surrounding  environment.  ECOHAB 
research  is  developing  the  capabilities 
to  forecast  bloom  landfall,  evaluate 
toxicity,  and  provide  mitigation 
strategies  that  might  ameliorate  the 
impact  of  blooms  along  U.S.  coasts. 
ECOHAB  is  also  producing  new  state-of- 
the  art  HAB  technologies,  such  as 
detection  assays  and  molecular  probes. 
With  the  maturation  of  ECOHAB  and 
other  HAB  research  programs,  more 
effort  is  needed  to  adapt  their  research 
products  into  regionally  and  locally 
tested  tools  that  can  be  used  to  prevent, 
control,  or  mitigate  the  impact  of  HABs. 
The  1996  NOAA  and  Department  of 
Interior  (DOI)  Report  noted  that 
knowledge  about  the  basic  information 
on  the  causes  and  behavior  of  HABs 
would  ultimately  lead  to  the 
development  of  prevention,  control,  and 
mitigation  (PCM)  strategies.  The  plan 
called  for  Federal  and  state  agencies 
with  responsibilities  for  resource 
management,  environmental  protection, 
and  public  health  to  support  PCM 
research. 

While  prevention  of  HABs  is  the 
preferred  management  option,  effort  to 
enhance  the  current  abilities  to  reduce 
the  incidence  and  extent  of  harmful 
algal  blooms  (before  they  begin)  requires 
additional  research  and  face  legislative 
hurdles.  For  example,  more  research  is 
needed  to  determine  whether  a  cause- 
and-effect  relationship  exists  between 
increased  pollution  and  nutrient  loading 
and  an  incidence  of  some  HAB  species 
(e.g.,  Pfiesteria,  Pseudo-nitzchia, 
cyanobacteria).  Further,  a  national 
regulatory  strategy  to  effectively  control 
polluted  run  off  and  nutrient  loading  is 
under  development;  but  more  research 
is  required  to  educate  decision  makers. 
Efforts  to  control  HABs  are  also  being 
explored,  but  these,  too.  face  serious 
scientific  and  policy  hurdles.  Attempts 
to  use  chemicals  to  directly  control  HAB 
cells  encounter  many  logistical 
problems  and  environmental  objections. 
Chemicals  are  likely  to  be  nonspecific, 
indiscriminately  targeting  all  co- 
occurring  algae  and  other  organisms 
along  with  the  target  algal  species. 
Chemical  application  and  other  options, 
such  as  flocculants  or  biological 
controls  need  additional  research  to 
determine  their  wider  impacts  to  the 
coastal  ecosystem. 


Strategies  to  mitigate  or  minimize 
human  health  risks,  ecosystem  damage, 
fisheries  losses,  and  declines  in  tourism 
due  to  algal  blooms  are  currently  the 
best  option  for  coastal  management  of 
the  HAB  problem.  Many  different  types 
of  actions  can  be  taken  to  mitigate  the 
impact  of  HABs.  including  forecasting 
bloom  development  and  movement, 
monitoring  HAB  cells  and  toxins,  and 
responding  rapidly  to  HAB  events. 
Monitoring  comoined  with  rapid 
response  to  HAB  events  has  been 
identified  as  the  most  effective  way  to 
mitigate  the  impact  of  HABs  (CENR 
2000).  A  number  of  coastal  states  have 
existing  monitoring  programs  designed 
to  prevent  human  illness  from  shellfish 
poisoning  syndromes.  State  shellfish 
monitoring  programs  detect  toxins  in 
different  fisheries  species  either  to 
provide  advance  warning  of  outbreaks 
or  to  delineate  areas  that  require  harvest 
restrictions.  Fewer  coastal  states 
monitor  the  environment  for  HAB 
blooms  and  forecast  their  development 
and  movement.  However,  states  with 
environmental  monitoring  programs  for 
plankton  and  fish  in  coastal  estuaries 
and  bays  are  often  able  to  provide  early 
warning  of  blooms  and  help  focus 
shellfish  toxicity  testing  efforts. 

Some  states  supplement  their  HAB 
monitoring  activities  with  rapid 
response  teams  that  are  deployed  to 
assess  suspected  HAB  events.  HABs 
have  the  potential  to  develop  rapidly, 
and  often  the  observable  event  may  be    ■ 
short-lived.  Rapid  response  is  essential 
to  ensure  that  the  appropriate  sampling 
is  done  to  determine  whether  a  HAB 
event  is  in  progress.  A  few  regions  have 
also  have  established  communication 
networks  to  distribute  information  about 
outbreaks  to  researchers,  managers,  and 
the  public.  Providing  rapid  and  accurate 
information  is  critical  to  assess  the  risks 
to  resources  and  human  health  and  to 
avoid  public  misconceptions  about  the 
safety  of  coastal  resources.  Such 
misconceptions  have  caused  severe 
economic  impacts  to  regions  not 
directly  affected  by  HAB  events.  A 
study  completed  by  Woods  Hole 
Oceanographic  Institute  in  September 
2000  calculated  the  total  estimated 
annual  cost  from  HABs  on  public 
health,  commercial  fisheries,  recreation 
and  tourism,  and  monitoring  and 
management  in  the  United  States  to  be 
$49  million.  This  estimate  was  noted  by 
the  authors  to  be  highly  conservative 
and  sensitive  to  single  events  that  equal 
or  exceed  the  total  estimated  economic 
impact. 

Most  coastal  communities 
experiencing  HABs  are  not  covered  by 
regular  public  or  private  monitoring 
programs  for  HABs,  and  many  do  not 
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receive  adequate  information  about 
outbreaks.  State  monitoring  programs 
have  not  kept  pace  with  the.expansion 
of  the  HABs  problem.  Tight  state 
budgets  and  the  need  to  monitor  for 
more  toxins  in  more  organisms  over 
larger  areas  have  left  many  monitoring 
programs  underfunded.  Further,  support 
of  state  monitoring  efforts  through  the 
Federal  Clean  Water  Program  has  not 
specifically  addressed  the  need  for 
increased  HAB  monitoring.  The 
problem  is  exacerbated  by  managers' 
inability  to  quantify  the  benefits  to 
human  health,  commercial  fisheries, 
recreation  and  tourism  of  controlling 
HABs  and  to  compare  these  to  the  costs 
of  mitigation  strategies. 

NCC0S/CSC0RA:0P  Program  Interest 

Through  the  MERHAB  program. 
NCCOS/CSCOR/COP  intends  to  build 
capabilities  of  local,  state,  tribal,  and 
private  sector  for  regular  and  intensive 
measurement  of  HAB  parameters.  This 
will  make  existing  monitoring  programs 
more  efficient  while  providing  better 
coverage  in  time  and  space.  MERHAB 
will  enable  rigorous  field  testing  of 
state-of-the-art  technology  through 
targeted  projects  and  will  incorporate 
the  new  methods  of  detecting  and 
tracking  HABs  into  existing  monitoring 
programs  through  regional,  intensive 
monitoring  projects.  MERHAB  will  also 
develop  event-response  capabilities 
within  affected  regions  to  ensure  trained 
and  equipped  personnel  are  able  to 
mobilize  quickly,  conduct  appropriate 
sampling  and  testing,  and  communicate 
effectively  during  HAB  events. 

With  faster,  less  expensive,  and  more 
reliable  detection  methods  for  HAB  cells 
and  toxins,  and  stronger  mechanisms  in 
place  to  respond  to  outbreaks,  programs 
will  be  better  able  to  mitigate  the  impact 
of  HABs  on  vital  resources  and  will 
protect  public  health.  As  a  result, 
managers  will  be  able  to  better  address 
the  expanding  HAB  problems  facing 
their  coastal  regions  and.  therefore,  they 
will  be  better  positioned  to  request  long- 
term  support  from  Federal  and  state 
agencies  or  from  other  funding  entities. 

MERHAB  Goal 

The  primary  goal  of  the  MERHAB 
program  is  to  incorporate  products 
generated  from  past  or  ongoing  HAB 
research  programs  into  operational 
components  of  existing  monitoring 
programs  in  HAB-impacted  coastal 
regions.  MERHAB  is  not  intended  to 
provide  long-term  support  for  routine 
monitoring  efforts. 

A.  MERHAB-Targeted  Research  Project 
(1)  Objectives: 


(a)  Develop  a  technology  that  will 
enhance  HAB  monitoring  activities  in 
U.S.  coastal  waters;  and  (b)  incorporate 
that  technology  into  existing  HAB 
monitoring  programs. 

(2)  Characteristics: 

(a)  Should  rigorously  field-test  new 
technologies  to  detect  algal  species, 
toxin,  or  toxicity  and/or  monitor  the 
environmental  conditions  that  support 
HABs.  New  technologies  may  include, 
but  are  not  limited  to,  rapid  field  assays 
for  shellfish,  improved  diagnostic 
techniques  for  in  situ  detection  of  HAB 
cells,  and  remote  sensing  technology  to 
help  target  sampling  efforts;  (b)  may  be 
led  either  by  an  individual  or  by  small 
investigative  team;  and  (c)  must  address 
specified  research  needs  of  the  HAB 
community. 

Investigators  should  include  in  their 
work  plans  efforts  to  build  support  for 
the  incorporation  of  technology  into  one 
or  more  existing  state  or  regional  HAB 
monitoring  programs.  (See  Part  II: 
Further  Supplementary  Information 
Section  (11)  "Project  Funding 
Priorities.") 

B.  MERHAB-regional,  Intensive 
Monitoring  Projects 

(1)  Objectives: 

(a)  Develop  new  or  increase  existing 
regional  capabilities  for  HAB 
monitoring;  (b)  incorporate  new  tools 
for  HAB  measurement  into  existing 
monitoring  efforts;(c)  include  local, 
state,  regional.  Federal,  or  non- 
.  governmental  entities  as  active  partners 
in  identifying  environmental 
measurements  and  their  importance  to 
managing  coastal  resources  and 
protecting  human  health  (i.e.  generating 
public  advisories)  in  the  area;  (d) 
determine  and  work  to  secure  long-term 
local,  state,  regional,  or  other  funding 
that  will  support  enhancements  in  HAB 
monitoring  that  result  from  MERHAB 
project  funding;  and  (e)  develop  local 
andL/or  regional  capabilities  to  respond 
to  HAB  events. 
(2)  Characteristics: 
(a)  Include  a  suite  of  annual  studies 
and  involve  a  multi-disciplinary, 
collaborative  team  of  investigators.  The 
team  should  represent  groups  with 
strong  interests  in  improved  HAB 
monitoring,  including,  but  not  limited 
to,  the  natural  and  social  science 
research  community,  existing 
monitoring  programs,  communities 
dependent  upon  affected  resources, 
business  and  industry  associations,  and 
non-profit  organizations;  (b)  provide 
evidence  that  local,  state,  tribal, 
regional,  and  Federal  representatives 
were  consulted  in  the  development  of 
the  proposal  to  ensure  appropriate 
economic,  regulatory,  and  management 


issues  are  addressed;  (c)  include  a  plan 
for  continued  consultation  with  these 
representatives  to  facilitate  the 
incorporation  of  research  results  into 
existing  monitoring  programs  and  to 
identify  means  to  continue  HAB 
monitoring  efforts  after  MERHAB 
project  funding  has  ended;  and  (d)  form 
a  management  team  with  a  designated 
chairperson  serving  as  the  main  point  of 
contact  with  the  MERHAB  Program 
Manager. 

In  similar  NCCOS/CSCOR/COP 
research  programs  i.e.  ECOHAB. 
management  teams  provide  strong 
leadership  and  solid  partnerships 
among  principal  investigators  and 
collaborators.  Teams  serve  to  interpret 
results  collected  from  the  expanded 
suite  of  pilot  studies,  permitting 
acceptance  or  rejection  of  the 
approaches,  techniques,  or  tools 
explored  during  each  annual  budget 
period.  MERHAB  management  teams 
will  also  analyze  results  for  application 
under  local  conditions  and  assess 
effectiveness  under  specific  constraints 
so  that  application  to  other  coastal 
systems  or  species  may  be  determined. 

Shared  Research  Project  Characteristics 

The  following  characteristics  are 
shared  by  both  MERHAB-targeted 
projects  and  MERHAB-regional, 
intensive  monitoring  projects. 

(1)  Project  results  will  be  distributed 
to  stakeholders  via  scientific,  peer- 
reviewed  articles,  synthesis  documents, 
briefings,  electronic  web  sites,  and  any 
other  means  defined  by  the  proposers. 
,(2)  Project  proposals  should  clearly 
identify  a  timetable  of  accomplishments 
and  major  program  elements  that  will 
lead  to  specific  interim  and  final 
assessments  of  applicability  and 
effectiveness  of  a  number  of  monitoring 
approaches. 

Continuation  of  funding  will  be 
contingent  upon  the  availability  of 
funds  from  Congress,  satisfactory 
performance,  and  is  at  the  sole  '  '^> 

discretion  of  the  agency;  and 
determination  by  the  awarding  agency 
that  the  selected  project  is  on  course  to 
provide  both  int^im  and  final  products 
that  will  improve  HAB  monitoring 
capabilities  in  the  local  or  national 
coastal  environment  impacted  by  HABs, 

Expected  Products  and  Outcomes 

A.  MERHAB-Targeted  Projects 

(1)  Development  and  testing  of  new 
HAB  monitoring  tools; 

(2)  Demonstration  of  effective 
application  of  technology  in  an  existing 
monitoring  program;  and 

(3)  Comprehensive  data  analysis  and 
integration  that  advances  the  state  of 
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science  and  management  (i.e.  technical 
reports,  peer-reviewed  publications, 
databases,  numerical  and  conceptual 
models,  etc.). 

B.  MERHAB-regional,  Intensive 
Monitoring  Projects 

(1)  Include  regional  stakeholder  input 
and  participation  through  means  that 
may  include,  but  are  not  limited  to, 
annual  workshops,  management  and 
technical  advisorj'  committees  that 
involve  a  broad  spectrum  of  regional 
interesrts  and  training  in  use  of  new 
technology; 

(2)  Provide  recommendations  to 
management  of  the  parameters  to  be 
measured  in  a  region  and  the  types  of 
instruments  that  should  be  developed  or 
adapted  into  existing  monitoring 
programs; 

(3)  Deploy  new  HAB  monitoring  tools 
in  existing  monitoring  programs; 

(4)' Conduct  comprehensive  data 
analysis  and  integration  that  advances 
the  state  of  science  and  management, 
(i.e.  technical  reports,  peer-reviewed 
publications,  data  bases,  numerical  and 
conceptual  models;  regional  case 
studies  with  explicit  applications  to 
important  management  issues;  risk 
analysis  of  management  scenarios; 
regional  economic  valuation  of  direct 
and  indirect  costs  associated  with  HAB 
events;  and  region-specific  management 
recommendations  based  on  study 
results); 

(5)  Accept  commitments  from  one  or 
more  local,  state,  tribal,  regional,  or 
Federal  organizations  for  continued, 
long-term  support  of  expanding  HAB 
monitoring  capabilities; 

(6)  Develop  real-time,  scientific 
response  capability  during  HAB 
outbreaks  for  the  region  that  includes, 
but  is  not  limited  to,  the  use  of  local 
experts,  establishing  local  academic- 
government-  NGO-private  partnerships 
for  providing  immediate  analytical  and 
sampling  capacities,  and  expanding 
local  abilities  for  transferring  samples  to 
analytical  services  outside  the  region; 
and 

(7)  Conduct  outreach  to  improve 
awareness  of  HAB  outbreaks  and  their 
environmental  and  societal  costs,  and  to 
mitigate  their  impact  on  vital  natural 
resources,  public  health  and  local/ 
regional  economies. 

Part  I:  Schedule  and  Proposal 
Submission 

This  document  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  (refer  to  DATES)  or 
proposals  that  deviate  from  the 
prescribed  format  will  be  returned  to  the 


sender  without  further  consideration. 
Information  regarding  this 
announcement,  additional  background 
information,  and  required  Federal  forms 
are  available  on  the  CSCOR/COP  home 
page- 
Full  Proposals 

Applications  submitted  in  response  to 
this  announcement  require  an  original 
proposal  and  15  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials,  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  the  number 
of  proposal  copies  provide  for  a  timely 
review  process.  Facsimile  transmissions 
and  electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  recipients  must  follow  the 
instructions  in  the  preparation  of  the 
NCCOS/CSCOR/COP  application  forms 
included  in  Part  II:  Further 
Supplementary  Information,  (10)     • 
Application  forms  and  kit. 

For  clarity  in  the  submission  of 
proposals,  the  following  deflnitions  are 
provided  for  recipient  use:  (1)  Funding 
and/or  Budget  Period — The  period  of 
time  when  Federal  funding  is  available 
for  obligation  by  the  recipient.  The 
funding  period  must  always  be  specified 
in  multi-year  awards,  using  fixed  year 
funds.  This  term  may  also  be  used  to 
mean  "budget  period"  A  budget  period 
is  typically  12  months.  (2)  Award  and/ 
or  Project  Period — The  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends.  The  term  "award 
period"  is  also  referred  to  as  project 
period  in  15  CFR  14.2(cc)  Each  proposal 
must  also  include  the  following  nine 
elements  or  it  will  be  returned  to  sender 
without  further  consideration: 

(1)  Standard  Form  424.  At  time  of 
proposal  submission,  all  applicants 
anticipating  direct  funding  shall  submit 
the  Stand£u-d  Form,  SF-424, 
"Application  for  Federal  Assistance,"  to 
indicate  the  total  amount  of  funding 
proposed  for  the  whole  project  period. 
This  form  is  to  be  the  cover  page  for  the 
original  proposal  and  all  requested   . 
copies.  Multi-institutional  proposals 
must  include  signed  SF-424  forms  from 
all  institutions  requesting  funding. 

(2)  Signed  Summary  title  page.  The 
title  page  should  be  signed  by  the 
Principal  Investigator  (PI).  The 
Summary  title  page  identifies  the 
project's  title,  starting  with  the  acronym: 
MERHAB  2004,  a  short  title  (less  than 
50  characters),  and  the  Pi's  name  and 


affiliation,  complete  address,  phone, 
FAX  and  E-mail  information.  The 
requested  budget  for  each  fiscal  year 
should  be  included  on  the  Summary 
title  page.  Multi-institution  proposals 
must  also  identify  the  lead  investigator 
from  each  fiscal  year  for  each  institution 
and  the  requested  funding  for  each 
fiscal  year  for  each  institution  on  the 
title  page,  but  no  signatures  are  required 
on  the  title  page  from  the  additional 
institutions.  Lead  investigator  and 
separate  budget  information  is  not 
requested  on  the  title  page  for 
institutions  that  are  proposed  to  receive 
funds  through  a  subcontract  to  the  lead 
institution;  however,  the  COP  Summary 
Proposal  Budget  Form  and 
accompanying  budget  justification  must 
be  submitted  for  each  subcontractor.  For 
further  details  on  budget  information, 
please  see  Section  (7)  Budget  of  this 
Part. 

(3)  One-page  abstract/ project 
summary.  The  Project  Summary 
(Abstract)  Form,  which  is  to  be 
submitted  at  time  of  application,  shall 
include  an  introduction  of  the  problem, 
rationale,  scientific  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
summarv'  of  work  to  be  completed.  The 
prescribed  NCCOS/CSCOR/COP  format 
for  the  Project  Summary  Form  can  be 
found  on  the  CSCOR/COP  Internet  site 
under  the  Grants  Information  section, 
PartD. 

The  summary  should  appear  on  a 
separate  page,  headed  with  the  proposal 
title,  institution(s),  investigator(s),  total 
proposed  cost,  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary  is  used  to  help  compare 
proposals  quickly  and  allows  the 
respondents  to  summarize  these  key        . 
points  in  their  own  words. 

(4)  Project  description.  The 
description  of  the  proposed  project  must 
be  complete  and  divided  into  annual 
increments  of  work  that  include: 
identification  of  the  problem,  scientific 
objectives,  proposed  methodology, 
relevance  to  the  MERHAB  2004  program 
goals,  and  its  scientific  priorities.  For 
MERHAB-Targeted  project  proposals, 
the  project  description  (including 
relevant  results  from  prior  support) 
should  not  exceed  15  pages.  For 
MERHAB -regional,  intensive  monitoring 
project  proposals,  the  project 
description  (including  relevant  results 
from  prior  support)  should  not  exceed. 
20  pages.  Both  page  limits  are  inclusive 
of  figures,  other  visual  materials,  and 
letters  of  endorsement,  but  are  exclusive 
of  references,  a  milestone  chart,  and 
letters  of  collaboration  from  unfunded 
collaborators. 

This  section  should  clearly  identify 
project  management  with  a  description 
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of  the  functions  of  each  PI  Within  a 
team.  It  should  provide  a  full  scientific 
justification  for  the  research,  rather  than 
simply  reiterating  justifications 
presented  in  this  document.  It  should 
also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance; 

(b)  The  relation  to  the  present  state  of 
knowledge  in  the  field  and  relation  to 
previous  work  and  work  in  progress  by 
the  proposing  principal  investigator(s); 

(c)  A  discussion  of  how  the  proposed 
project  lends  value  to  the  program  goals; 

(d)  Potential  coordination  with  other 
investigators. 

(5)  References  cited.  Reference 
information  is  required.  Each  reference 
must  include  the  names  of  all  authors  in 
the  same  sequence  they  appear  in  the 
publications,  the  article  title,  volume 
number,  page  numbers,  and  year  of 
publications.  While  there  is  no 
established  page  limitation,  this  section 
should  include  bibliographic  citations  ' 
only  and  should  not  be  used  to  provide 
parenthetical  information  outside  the 
15-page  MERHAB-targeted  project  or 
the  20-page  MERHAB-regional  project 
descriptions. 

(6)  Milestone  chart.  Provide  time  lines 
of  major  tasks  covering  the  duration  of 
the  proposed  project. 

(7)  Budget.  At  time  of  proposal 
submission,  all  applicants  are  required 
to  submit  a  COP  Summary  Proposal 
Budget  Form  for  each  fiscal  year 
increment.  Multi-institution  proposals 
must  include  a  COP  Summary  Proposal 
Budget  Form  for  each  institution,  and 
multi-investigator  proposals  using  a 
lead  investigator  with  a  subcontract's 
approach  must  submit  a  COP  Summary 
Proposal  Budget  Form  for  each 
subcontractor. 

Each  subcontract  or  subgrant  should 
be  listed  as  a  separate  item.  Describe 
products/services  to  be  obtained  and 
indicate  the  applicability  or  necessity  of 
each  to  the  project.  Provide  separate 
budgets  for  each  subgrant  or  contract 
regardless  of  the  dollar  value  and 
indicate  the  basis  for  the  cost  estimates. 
List  all  subgrant  or  contract  costs  under 
line  item  number  5 — Subcontracts  on 
the  COP  Simimary  Proposal  Budget 
Form. 

The  use  of  this  budget  form  will 
provide  for  a  detailed  annual  budget 
and  for  the  level  of  detail  required  by 
the  NCCOS/CSCOR/COP  program  staff 
to  evaluate  the  effort  to  be  invested  by 
investigators  and  staff  on  a  specific 
project.  The  COP  budget  form  is 
compatible  with  forms  in  use  by  other 
agencies  that  participate  in  joint  projects 
with  NCCOS/CSCOR/COP  and  can  be 
found  on  the  CSCOR/COP  home  page 


under  Grants  Information  section.  Part 

D. 

All  applications  must  include  a 
budget  narrative  and  a  justification  to 
support  all  proposed  budget  categories. 
The  SF-424A.  Budget  Information  (Non- 
Construction)  Form,  will  be  requested 
only  from  those  applicants  subsequently 
recommended  for  award.  See  references 
to  single  year  or  multi  year  awards 
under  Part  II:  Further  Supplementary 
Information,  (10)  Application  Fonns 
and  Kits  regarding  submission  of  the 

SF-424A. 

Ship  time  needs  should  be  clearly 
identified  in  the  proposed  budget.  The 
investigator  is  responsible  for  requesting 
ship  time  and  for  meeting  all 
requirements  to  ensure  the  availability 
of  requested  ship  time.  Copies  of 
relevant  ship  time  request  forms  should 
be  included  with  the  proposal. 

(8)  Biographical  sketch.  All  principal 
and  co-investigators  must  provide 
simmiaries  of  up  to  2  pages  that  include 
the  foUowring: 

(a)  A  listing  of  professional  and 
academic  essentials  and  mailing 
address; 

(b)  A  list  of  up  to  five  publications 
most  closely  related  to  the  proposed 
project  and  five  other  significant 
publications.  Additional  lists  of 
publications,  lectiu-es,  and  the  rest 
should  not  be  included;  . 

(c)  A  list  of  all  persons  (including 
their  organizational  affiliation)  in 
alphabetical  order,  with  whom  the 
investigator  has  collaborated  on  a 

.project  or  publication  within  the  last  48 
months,  including  collaborators  on  the 
proposal  and  persons  listed  in  the 
publications.  lif  no  collaborators  exist, 
this  should  be  so  indicated; 

(d)  A  list  of  persons  (including  their 
organizational  affiliation)  with  whom 
the  individual  has  had  an  association 
like  thesis  advisor  or  postdoctoral 
scholar  sponsor; 

(e)  A  list  of  the  names  and  institutions 
of  the  individual's  own  graduate  and 
postgraduate  advisors. 

The  material  presented  in  (c,  d,  and 
e)  is  used  to  assist  in  identifying 
potential  conflicts  or  bias  in  the 
selection  of  reviewers. 

(9)  Current  and  pending  support.. 
Describe  all  current  and  pending 
financial/ funding  support  for  all 
principal  and  co-investigators, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  All  current 
support  from  all  sources  (e.g..  Federal, 
state  or  local  government  agencies, 
private  foundations,  industrial  or  other 
commercial  organizations)  must  be 
listed.  The  proposed  project  and  all 
other  projects  or  activities  requiring  a 
portion  of  time  of  the  principal 


investigator  or  co-investigators  should 
be  included,  even  if  they  receive  no 
salary  support  from  the  projects.  The 
total  award  amount  for  the  entire  award 
period  covered  (including  indirect 
costs)  should  be  shown  as  well  as  the 
number  of  person-months  per  year  to  be 
devoted  to  the  project,  regardless  of 
source  of  support. 

(10)  Proposal  format  and  assembly. 
The  original  proposal  should  be 
clamped  in  the  upper  left-hand  comer, 
but  left  unbound.  The  15  additional 
copies  can  be  stapled  in  the  upper  left- 
hand  comer  or  bound  on  the  left  edge. 
The  page  margin  must  be  one  inch  (2.5 
cm)  at  the  top,  bottom,  left,  and  right, 
and  the  typeface  standard  12-point  size 
must  be  clear  and  easily  legible. 
Proposals  should  be  single  spaced. 

Part  II:  Further  Supplementary 
Information 

(1)  Program  authorities.  For  a  list  of 
all  program  authorities  for  the  NCCOS/ 
CSCOR/COP,  see  General  Grant 
Administration  Terms  and  Conditions 
of  the  Coastal  Ocean  Program  published 
in  the  Federal  Register  November  8, 
2002  (67  FR  68103)  and  at  the  CSCOR/ 
COP  home  page.  Specific  authority  cited 
for  this  announcement  is  33  U.S.C.  1442 
and  Public  Law  105-383.  title  VI,  Nov. 
13,  1998. 

•   [2)  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number.  The  CFDA 
number  for  the  Coastal  Ocean  Program 
is  11.478. 

(3)  Program  description.  For  complete 
NCCOS/CSCOR/COP  program 
descriptions,  see  General  Grant 
Administration  Terms  and  Conditions 
of  the  Coastal  Ocean  Program  published 
in  the  Federal  Register  November  8. 
2002  (67  FR  68103). 

(4)  Funding  availability.  Fimding  is 
contingent  upon  availability  of  Federal 
appropriations.  It  is  anticipated  that 
three  to  five  MERHAB-Targeted  research 
projects  will  be  funded  at  approximately 
$100,000  per  year  for  up  to  3  years  and 
that  two  to  three  MERHAB-regional, 
intensive  monitoring  proposals  will  be 
funded  at  approximately  $600,000  per 
year  for  up  to  5  years.  Support  in  out 
years  after  FY  2004  is  contingent  upon 
the  availability  of  funds. 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Continuation  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  based  on 
satisfactory  performance  and  is  at  the 
total  discretion  of  the  funding  agency. 
Priority  for  these  funds  will  be  given  to 
proposals  that  promote  balanced 
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coverage  of  the  science  objectives  stated 
under  this  announcement. 

Publication  of  this  document  does  not 
obligate  the  CSCOR/COP  to  any  specific 
award  or  to  obligate  any  part  of  the 
entire  amount  of  funds  available. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  agency  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(5)  Matching  requirements.  None. 

(6)  Type  of  funding  instrument.  They ' 
are  project  grants  and  cooperative 
agreements. 

(a)  Research  Project  Grants:  A 
research  project  grant  is  one  in  which 
substantial  programmatic  involvement 
by  NOAA  is  not  anticipated  by  the 
recipient  during  the  project  period. 
Applicants  for  grants  must  demonstrate 
an  ability  to  conduct  the  proposed 
research  with  minimal  assistance,  other 
than  financial  support,  from  NOAA. 

(b)  Cooperative  Agreements:  A 
cooperative  agreement  implies  that 
NOAA  will  assist  recipients  in 
conducting  the  proposed  research.  The 
application  should  be  presented  in  a 
manner  that  demonstrates  the 
applicant's  ability  to  address  the 
research  problem  in  a  collaborative 
manner  with  NOAA.  A  cooperative 
agreement  is  appropriate  when 
substantial  NOAA  involvement  is 
anticipated.  This  means  that  the 
recipient  can  expect  substantial  agency 
collaboration,  participation,  or 
intervention  in  project  performance. 
Substantial  involvement  exists  when: 
responsibility  for  the  management, 
control,  direction,  or  performance  of  the 
project  is  shared  by  the  assisting  agency 
and  the  recipient;  or  the  assisting 
agency  has  the  right  to  intervene 
(including  interruption  or  modification) 
in  the  conduct  or  performance  of  project 
activities. 

(c)  Determination  of  which 
instrument  to  use:  Applicants  must 
specify  the  type  of  award  for  which  they 
are  applying,  either  a  grant  or  a 
cooperative  agreement.  The  funding 
agency  will  review  the  applications  in 
accordance  with  the  evaluation  criteria. 
Before  issuing  awards,  NOAA  will 
determine  whether  a  grant  or 
cooperative  agreement  is  the 
appropriate  instrument  based  upon  the 
need  for  substantial  NOAA  involvement 
in  the  project. 

(d)  In  an  effort  to  maximize  the  use  of 
limited  resources,  applications  from 
non-Federal,  non-NOAA  Federal  and 
NOAA  Federal  applicants  will  be 
competed  against  each  other.  Research 
proposals  selected  for  funding  bom 
non-Federal  researchers  will  be  funded 
through  a  project  grant  or  cooperative 
agreement. 


Research  proposals  selected  for 
funding  from  non-NOAA  Federal 
applicants  will  be  funded  through  an 
interagency  transfer,  provided  legal 
authority  exists  for  the  Federal 
applicant  to  receive  funds  from  another 
agency.  PLEASE  NOTE:  Before  non- 
NOAA  Federal  applicants  may  be 
funded,  they  must  demonstrate  that  they 
have  legal  authority  to  receive  funds 
from  another  Federal  agency  in  excess 
of  their  appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from  the 
applicants,  the  Economy  Act  (31  U.S.C. 
section  1535)  is  not  an  appropriate 
basis.  Support  may  be  solely  through 
COP  or  partnered  with  other  Federal 
offices  and  agencies. 

Proposals  deemed  acceptable  from 
NOAA  Federal  researchers  will  be 
funded  through  an  intraagency  transfer. 

(7)  Eligibility  criteria.  For  complete 
eligibility  criteria  for  the  NCCOS/ 
CSCOR/COP,  see  the  General  Grant 
Administration  Terms  and  Conditions 
for  the  Coastal  Ocean  Program  annual 
document  in  the  Federal  Register 
November  8,  2002  (67  FR  68103),  and 
the  CSCOR/COP  home  page.  Eligible 
applicants  are  institutions  of  higher 
education,  other  non-profits,  state,  local, 
Indian  Tribal  Governments,  and  Federal 
agencies  that  possess  the  statutory 
authority  to  receive  financial  assistance. 

(i)  Researchers  must  be  employees  of 
an  eligible  institution  listed  above;  and 
proposals  must  be  submitted  through 
that  institution.  Non-federal  researchers 
should  comply  with  their  institutional 
requirements  for  proposal  submission. 

(ii)  Non-NOAA  Federal  applicants 
will  be  required  to  submit  certifications 
or  documentation  showing  that  they 
have  specific  legal  authority  to  receive 
funds  from  the  Department  of 
Commerce  (DOC)  for  this  research. 

(iii)  NCCOS/CSCOR/COP  will  accept 
proposals  that  include  foreign 
researchers  as  collaborators  with  a 
researcher,  who  has  met  the  above 
stated  eligibility  requirements;  and  who 
also  is  an  employee  of  an  eligible 
institution  listed  above,  (iv)  Non-federal 
researchers  affiliated  with  NOAA- 
University  Joint  Institutes  should 
comply  with  joint  institutional 
requirements;  they  will  be  funded 
through  grants  either  to  their 
institutions  or  to  joint  institutes. 

(8)  Project/Award  period.  Full 
proposals  for  targeted  projects  can  cover 
a  project/award  period  of  up  to  3  years, 
and  full  proposals  for  regional,  intensive 
monitoring  projects  can  cover  a  project/ 
award  period  of  up  to  5  years.  Multi- 
year  awards  may  be  funded 
incrementally  on  an  annual  basis,  but, 
once  awarded,  those  awards  will  not 


compete  for  funding  in  subsequent 
years.  (See  section  (10)  Application 
Forms  and  Kit  for  directions  on 
submission  of  Federal  forms  for  multi 
year  award  funding  for  those  applicants 
subsequently  recommended  for  award.) 
Each  annual  award  shall  require  an 
Implementation  Plan  and  project 
description  that  can  be  easily  divided 
into  annual  increments  of  meaningful 
work  representing  solid 
accomplishments  (if  prospective 
funding  is  not  made  available,  or  is 
discontinued). 

(9)  Indirect  costs.  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which 
DOC  will  reimburse  the  recipient  shall 
be  the  lesser  of:  (a)  the  line  item  amount 
for  the  Federal  share  of  indirect  costs 
contained  in  the  approved  budget  of  the 
award;  or  (b)  the  Federal  share  of  the 
total  allocable  indirect  costs  of  the 
award  based  on  the  indirect  cost  rate 
approved  by  a  cognizant  or  oversight 
Federal  agency  and  current  at  the  time 
the  cost  was  inciured,  provided  the  rate 
is  approved  on  or  before  the  award  end 
date. 

(10)  Application  forms  and  kit.  For 
complete  information  on  application 
forms  for  the  NCCOS/CSCOR/COP,  see 
General  Grant  Administration  Terms 
and  Conditions  for  the  Coastal  Ocean 
Program  document  in  the  Federal 
Register  November  8,  2002  (67  FR 
68103).  at  the  CSCOR/COP  home  page 
and  the  information  given  under 
Required  Elements,  paragraph  (7) 
Budget.  The  following  is  a  description 
of  Multi- Year  Awards  for  those 
applicants  subsequently  recommended 
for  award.  This  information  can  also  be 
found  on  the  COP  web  site  imder  Grants 
Information.  Multi-Year  Awards:  Multi 
Year  Awards  are  awards  which  have  an 
award/project  period  of  more  than  12 
months  of  activity.  Multi  Year  Awards 
are  partially  funded  when  the  awards 
are  approved,  and  are  subsequently 
funded  in  increments.  One  of  the 
purposes  of  Multi  Year  Awards  is  to 
reduce  the  administrative  burden  on 
both  the  applicant  and  the  operating 
unit.  For  example,  with  proper 
planning,  one  application  can  suffice  for 
the  entire  multi  year  award  period. 
Funding  for  each  year's  activity  is 
contingent  upon  the  availability  of 
funds  ^om  Congress,  satisfactory 
performance,  and  is  at  the  sole 
discretion  of  the  agency.  Multi-year 
funding  is  appropriate  for  projects  to  be 
funded  for  2  to  5  years.  Once  approved, 
full  applications  are  not  required  for  the 
continuations  into  the  out  years. 

(11)  Project  funding  priorities.  For 
description  of  project  funding  priorities. 
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see  the  annual  General  Grant 
Administration  Terms  and  Conditions 
for  the  Coastal  Ocean  Program 
document  in  the  Federal  Register 
November  8,  2002  (67  FR  68103).  and 
the  CSCOR/COP  home  page. 

(12)  Evaluation  criteria.  For  complete 
information  on  evaluation  criteria,  see 
the  annual  General  Grant 
Administration  Terms  and  Condition  for 
the  Coastal  Ocean  Program  document  in 
the  Federal  Register  November  8,  2002 
(67  FR  68103).  and  the  CSCOR/COP 
home  page. 

(13)  Selection  procedures.  For 
complete  information  on  selection 
procedures,  see  the  aimual  General 
Grant  Administration  Terms  and 
Conditions  for  the  Coastal  Ocean 
Program  document  in  the  Federal 
Register  November  8,  2002  (67  FR 
68103).  and  the  CSCOR/COP  home 
page.  All  proposals  received  under  this 
specific  document  will  be  evaluated  and 
ranked  individually  in  accordance  with 
the  assigned  weights  of  the  above 
evaluation  criteria  by  independent  peer 
mail  review  and/or  panel  review.  No 
consensus  advice  will  be  given  by  the 
independent  peer  mail  review  or  the 
review  panel. 

(14)  Other  requirements. 

(a)  For  a  complete  description  of  other 
requirements,  see  the  annual  General 
Grant  Administration  Terms  and 
Conditions  for  the  Coastal  Ocean 
Program  document  in  the  Federal 
Register  November  8.  2002  (67  FR 
68103)  and  the  CSCOR/COP  home  page. 
NOAA  has  specific  requirements  that 
environmental  data  be  submitted  to  the 
National  Oceanographic  Data  Center 
(see  section  16.  Data  Archiving). 

(b)  The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register 
October  1.  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  are  applicable  to  this 
solicitation. 

(c)  Please  note  that  NOAA  is 
developing  a  policy  on  internal 
overhead  charges;  NOAA  scientists 
considering  submission  of  proposals 
should  contact  the  appropriate  CSCOR/ 
COP  Program  Manager  for  the  latest 
information. 

(15)  Intergovernmental  review. 
Applications  imder  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  not  significant  for 
purposes  of  Executive  Order  12866. 
Pursuant  to  5  U.S.C.  553(a)  (2),  an 
opportunity  for  public  notice  and 
comment  is  not  required  for  this  notice 


relating  to  grants,  benefits  and  contracts. 
Because  this  notice  is  exempt  from  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act,  a 
Regulatory  Flexibility  Analysis  is  not 
required,  and  none  has  been  prepared. 
It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

(16)  Data  archiving.  Any  data 
collected  in  projects  supported  by 
NCCOS/CSCOR/COP  must  be  delivered 
to  a  National  Data  Center  (NDC),  such  as 
the  National  Oceanographic  Data  Center 
(NODC),  in  a  format  to  be  determined  by 
the  institution,  the  NODC,  and  Program 
Officer.  It  is  the  responsibility  of  the 
funded  institution  for  the  delivery  of 
these  data;  the  DOC  will  not  provide 
additional  support  for  delivery  beyond 
the  award.  Additionally,  all  biological 
cultures  established,  molecular  probes 
developed,  genetic  sequences  identified, 
mathematical  models  constructed,  or 
other  resulting  information  products 
established  through  support  provided 
by  NCCOS/CSCOR/COP  are  encouraged 
to  be  made  available  to  the  general 
research  community  at  no  or  a  modest 
handling  charge  (to  be  determined  by 
the  institution.  Program  Officer,  and 
DOC).  For  more  details,  refer  to  NCCOS/ 
CSCOR/COP  data  policy  posted  at  the 
CSCOR/COP  home  page. 

(17)  Collection  of  information 
requirements.  This  notification  involves 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B.  and  SF-LLL  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  control  numbers 
0348-0043, 0348-0044,  0348-0040  and 

0348-0046. 

The  following  requirements  have  been 
approved  by  OMB  under  control 
number  0648-0384;  a  Summary 
Proposal  Budget  Form  (30  m^utes  per 
response),  a  Project  Summarj/  Form  (30 
minutes  per  response),  a  standardized 
format  for  the  annual  Performance 
Report  (5  hoiu-s  per  response),  a 
standardized  format  for  the  Final  Report 
(10  hours  per  response),  and  the 
submission  of  up  to  20  copies  of 
proposals  (10  minutes  per  response). 
The  response  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  requirements  and  the 
burden  estimate,  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
leslie.mcdonald@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 


the  CSCOR/COP  home  page  under 
Grants  Information  sections.  Parts  D  and 
F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  vdth  a  . 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  currently  valid  OMB  control 
number. 

Dated:  February  24.  2003. 
Ted  I.  Liilestolen, 

Associate  Deputy  Assistant  Administrator. 
National  Oceanic  and  Atmospheric 
Administration,  National  Ocean  Service. 
[FR  Doc.  0.3-4895  Filed  2-28-03:  8:45  ami' 
BtLUNG  CODE  3S10-JS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  012903A] 

Talcing  and  importing  Marine 
Mammals;  Taking  Marine  Mammals 
incidental  to  Conducting  Oil  and  Gas 
Exploration  Activities  in  the  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  a  small  take  authorization;  request 

for  comments  and  information. 


summary:  NMFS  has  received  a  request 
from  the  U.S.  Minerals  Management 
Service  (MMS)  of  the  Department  of  the , 
Interior,  for  authorization  to  harass 
small  numbers  of  marine  mammals, 
principally  the  sperm  whale,  incidental 
to  conducting  seismic  surveys  in  the 
Gulf  of  Mexico  (GOM).  As  a  result  of 
that  request,  NMFS  is  considering 
whether  to  propose  regulations  that 
would  govern  the  incidental  taking  of 
small  niunbers  of  marine  mammals 
under  Letters  of  Authorization  (LOAs) 
issued  to  members  of  the  seismic 
industry  that  might  have  interactions 
with  sperm  whales.  In  order  to 
promulgate  regulations  and  issue  LOAs, 
NMFS  must  determine  that  these 
takings  will  have  a'negligible  impact  on 
the  affected  species  and  stocks  of 
marine  mammals.  NMFS  invites 
comment  on  the  preliminary  application 
and  suggestions  on  the  content  of  the 
regulations. 

DATES:  Comments  and  information  must 
be  postmarked  no  later  than  April  2, 
2003.  ' 
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addresses:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway.  Silver  Spring.  MD  20910- 
3226.  A  copy  of  the  application  and  a 
list  of  references  used  in  this  document 
may  be  obtained  by  writing  to  this 
address,  or  by  telephoning  the  contact 
listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT).  A  copy  of  the 
MMS  draft  Programmatic 
Environmental  Assessment  (Draft  PEA) 
is  available  by  writing  to:  Minerals 
Management  Service,  Public 
Information  Office.  1201  Elmwood  Park 
Boulevard,  New  Orleans,  LA  70123- 
2394.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS,  301- 
713-2055, ext 128. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.  )(MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U,S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s),  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses,  and 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as  "an 
impact  resulting  fi-om  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival."  The  MMPA 
defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
(Level  A  harassment);  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
(Level  B  harassment). 


Summary  of  Request 

On  December  20,  2002,  MMS 
petitioned  NMFS,  as  a  precautionary 
measure,  for  rulemaking  under  section 
101(a)(5)(A)  of  the  MMPA  to  authorize 
any  potential  take  of  sperm  whales 
(Physeter  macrocephalus)  incidental  to 
conducting  seismic  surveys  during  oil 
and  gas  exploration  activities  in  the 
COM  (MMS,  2002a).  MMS  has 
preliminarily  determined  that  the  taking 
will  involve  only  small  numbers  of 
sperm  whales;  have  no  more  than  a_ 
negligible  impact  on  the  species  and 
stocks  of  affected  marine  mammals;  and 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  marine  mammals 
for  subsistence  uses.  It  should  be  noted 
that  MMS  expects  to  update  its  petition 
for  regulations  to  include  the  incidental 
take  of  other  species  of  marine 
mammals,  such  as  dolphins,  beaked 
whales,  and  Bryde's  whales 
(Balaenoptera  edeni),  based  upon 
information  currently  being  assessed 
under  the  National  Environmental 
Policy  Act  (NEPA).  The  NEPA 
document  will  be  submitted  to  NMFS 
prior  to  its  determination  on  whether  or 
not  to  proceed  with  this  rulemaking.  If 
NMFS  decides  to  proceed  with 
rulemaking,  that  document  will  expand 
the  description  of  seismic  airgun 
operations  and  on  the  analysis  of 
impacts  on  marine  mammals  by  seismic 
airgun  arrays. 

Description  of  the  Specified  Activity 

Marine  geophysical  seismic  surveys 
are  conducted  to  obtain  information  on 
surface  and  near-surface  geology  and  on 
subsurface  geological  formations. 
Typical  seismic  surveying  operations 
tow  an  array  of  airguns  (the  seismic 
sound  source)  and  a  streamer  (signal 
receiver  cable)  behind  the  vessel,  5-10 
m  (16.4-32.8  ft)  below  the  sea  surface. 
The  airgun  array  produces  a  burst  of 
underwater  sound  by  releasing 
compressed  air  into  the  water  column 
that  creates  an  acoustic  energy  pulse. 
The  release  of  compressed  air  every 
several  seconds  creates  a  regular  series 
of*5trong  acoustic  impulses  separated  by 
silent  periods  lasting  7-16  seconds, 
depending  on  survey  type  and  depth  to 
the  target  formations.  Airgun  arrays  are 
designed  to  focus  the  sound  energy 
downward.  Acoustic  (sound)  signals  are 
reflected  off  the  subsurface  sedimentary 
layers  and  recorded  near  the  water 
surface  by  hydrophones  spaced  within 
the  streamer  cables.  These  streamer 
cables  are  often  3  mi  (4.8  km)  or  greater 
in  length.  Vessel  speed  is  typically  4.5- 
6  knots  (about  4-8  mph)  with  gear 
deployed. 


The  3-D  (3-Dimensional)  seismic 
surveying  enables  a  more  accurate 
assessment  of  potential  hydrocarbon 
reservoirs  to  optimally  locate 
exploration  and  development  wells,  and 
minimize  the  number  of  wells  required 
to  develop  a  field.  State-of-the-art 
interactive  computer  mapping  systems 
can  handle  much  denser  data  coverage 
than  the  older  2-D  seismic  surveys. 
Multiple-source  and  multiple-streamer 
technologies  are  used  for  3-D  seismic 
surveys.  A  typical  3-D  survey  might 
employ  a  dual  array  of  18  guns  per 
array.  Each  array  might  emit  a  3,000 
cubic-inch  burst  of  compressed  air  at 
2,000  kilojoule  (kj)  of  acoustic  energy 
for  each  burst.  The  streamer  array  might 
consist  of  6-8  parallel  cables,  each  6-8 
km  (3.7-5  mi)  long,  spaced  75  m  (246 
ft)  apart.  A  series  of  3-D  surveys 
collected  over  time  (4-D  seismic  survey) 
is  used  for  reservoir  monitoring  and 
management  (the  movement  of  oil,  gas, 
and  water  in  the  reservoirs  can  be 
observed  over  time). 

For  management  purposes,  MMS  has 
divided  the  Northern  COM  into  three 
planning  areas:  Eastern,  Central  and 
Western.  In  general.  Federal  waters 
offshore  Florida  and  Alabama  are  in  the 
Eastern  Planning  Area,  Federal  waters 
offshore  Mississippi  and  Louisiana  are 
in  the  Central  Planning  Area,  and 
Federal  waters  offshore  Texas  are  in  the 
Western  Planning  Area.  For  seismic 
exploration,  about  1300  blocks  in  the 
Western  and  Central  Planning  Areas 
have  not  yet  been  surveyed  with  3-D 
seismic  techniques  (R.  Brinkman,  MMS 
GOM  Region,  pers  conun,  2002).  It  is 
assumed  that  a  lower  level  of  new 
seismic  survey  activity  will  occur  in  the 
Eastern  Planning  Area  relative  to  the 
other  two  areas  (i.e.  the  vast  majority  of 
survey  activities  are  expected  in  the 
Central  and  Western  Planning  Areas). 
Industry  interest  in  the  Eastern  GOM 
has  historically  been  limited  to  the 
westernmost  portions  of  the  planning 
area  and  is  usually  defined  by  MMS"^  5— 
Year  Leasing  Plan  (MMS,  2002a). 

The  different  types  of  seismic  survey 
activity  in  the  northern  GOM  can  occur 
on  any  day  of  a  given  year  during  the 
scope  of  the  petition  (5  years).  Seismic 
surveys  may  span  one  day,  weeks,  or 
months.  MMS  (2002b)  provides  detailed 
characteristics  of  the  different  types  of 
operations  and  equipment  applicable  to 
seismic  surveys  employed  in  the  region. 
That  information  will  be  used  by  NMFS 
during  this  rulemaking. 

Seismic  surveys  may  be  conducted  in 
any  Federal  waters  of  the  GOM.  Tables 
provided  in  the  MMS  application 
(MMS,  2002a)  project  the  anticipated 
surveys  for  vertical  seismic  profiling, 
deep  seismic,  and  high  resolution 
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seismic  operations  in  the  GOM  over  the 
next  5  years. 

Description  of  Marine  Mammals 
Affected  by  the  Activity 

There  are  29  species  of  marine 
mammals  documented  as  occurring  in 
Federal  waters  of  the  GOM.  General 
information  on  these  species  can  be 
found  in  NMFS  Stock  Assessment 
Reports  (Waring,  2001,  2002).  These 
docimients  are  available  at:  http:// 
www.nmfs.noaa.gov/prot    res/PR2/ 

Stock^Assessment Program/ 

sars.htmj/  Stock  Assessment  Reports. 

Any  of  these  29  marine  mammal 
species  may  be  exposed  to  acoustic 
energies  introduced  into  Federal  waters 
by  seismic  survey  operations.  At  this 
time,  the  MMS  is  requesting 
authorization  of  take  for  only  GOM 
sperm  whales  under  this  petition; 
therefore,  the  remainder  of  this  section 
addresses  this  species  only.  Additional 
information  on  sperm  whales  in  the 
GOM  is  available  in  NMFS  (2002a), 
which  is  available  for  viewing  or 
downloading  at:  http:// 
www.nmfs.noaa.gov/prot_res/ 
overview/publicat.html/  section. 

Sperm  whales  are  the  most  abundant 
large  cetacean  in  the  GOM,  and  are  the 
most  important  Gulf  cetacean  in  terms 
of  collective  biomass.  The  GOM  sperm 
whales  are  comprised  of  mostly  female 
and  juvenile  animals,  although  a  few 
large  bulls  have  been  sighted  in  the 
northern  Gulf.  Some  large  males  have 
been  observed  in  the  Gulf  in  recent 
summer  surveys,  particularly  in  the 
DeSoto  Canyon  region.  Calves  are 
fi«quently  sighted.  The  GOM  sperm 
whale  abundance  has  recently  been 
estimated  by  NMFS  at  1,213  (CV  0.35) 
whales  with  a  minimxun  population 
estimate  of  911  whales.  The  presence.of 
cow/calf  pairs  indicates  that  the 
northern  GOM  is  a  biologically 
important  nursery  area  for  sperm 
whales.  Based  on  seasonal  aerial 
surveys,  sperm  whales  are  present  in  the 
northern  GOM  in  all  seasons,  but 
sightings  in  the  northern  GOM  are  more 
common  during  the  summer  months. 
Based  on  recent  siu^ey  efforts,  areas  of 
concentration  appear  to  be  off  the 
Mississippi  River  Delta,  off  Southern 
Florida,  and  off  South  Texas. 

Sperm  whales  have  been  observed 
throughout  the  GOM  from  the  upper 
continental  slope  near  the  100-m 
{328.1-ft)  isobath  to  the  seaward  extent 
of  the  U.S.  Exclusive  Economic  Zone 
(EEZ)  and  beyond.  It  should  be  noted 
that  both  the  apparent  seasonality  and 
the  areas  of  concentration  could  be 
affected  by,  or  the  result  of,  geographic 
and  seasonal  patterns  of  existing 


surveys  and,  as  such,  should  be 
considered  tentative  findings. 

Potential  Eflfects  of  Seismic  Activities 
on  Marine  Mammals 

The  Federal  waters  of  the  GOM  are 
inhabited  by  a  diverse  assemblage  of 
marine  manunal  species,  including  the 
sperm  whale.  Seismic  surveys  are 
conducted  in  these  waters,  and  acoustic 
energies  introduced  into  Gulf  waters 
may  adversely  impact  marine  mammals 
in  the  vicinity  of  the  activity.  The 
potential  adverse  impacts  to  Gulf  sperm 
whales  are  detailed  in  NMFS  (2002a). 
Additional  information  describing 
potential  impacts  is  documented  in 
MMS  (2002b).  Because  loud  underwater 
noise  has  the  potential  to  harass,  injure, 
and  possibly  cause  the  mortality  of 
marine  mammals,  MMS  is  seeking  an 
authorization,  under  the  MMPA,  for  the 
harassment,  injiuy,  and/or  mortality  of 
sperm  whales  in  GOM  that  may  occur 
as  a  result  of  seismic  surveys  as 
described  in  this  document  and  in  MMS 
(2002a  and  2002b).  While  the  serious 
injury  or  mortality  of  sperm  whales  or 
other  marine  mammals  is  believed  to  be 
unlikely,  especially  due  to  the 
implementation  of  effective  mitigation 
measiues  to  protect  marine  mammals 
(see  Mitigation),  MMS  has  requested 
authorization  for  takings  by  incidental 
mortality  at  least  until  additional  impact 
assessments  are  completed  under  NEPA 
and  any  rulemaking.  This  authorization 
is  being  sought  by  the  MMS  on  the 
behalf  of  the  offshore  oil  and  gas 
industry  and  seismic  contractors 
operating  within  the  GOM. 

As  outlined  in  several  previous  NMFS 
documents,  the  effects  of  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al.,  1995): 

(1)  The  noise  may  be  too  weak  to  be 
heard  at  the  location  of  the  animal  (i.e., 
lower  than  the  prevailing  ambient  noise 
level,  the  hearing  threshold  of  the 
animal  at  relevant  frequencies,  or  both); 

(2)  The  noise  may  be  audible  but  not 
strong  enough  to  elicit  any  overt 
behavioral  response; 

(3)  The  noise  may  elicit  reactions  of 
variable  conspicuousness  and  variable 
relevance  to  the  well  being  of  the 
marine  mammal;  these  can  range  from 
temporary  alert  responses  to  active 
avoidance  reactions  such  as  vacating  an 
area  at  least  until  the  noise  event  ceases; 

(4)  Upon  repeated  exposure,  a 
cetacean  may  exhibit  diminishing 
responsiveness  (habituation),  or 
disturbance  effects  may  persist;  the 
latter  is  most  likely  with  sounds  that  are 
highly  variable  in  characteristics, 
infrequent  and  unpredictable  in 
occurrence  (as  are  vehicle  laimches). 


and  associated  with  situations  that  a 
marine  mammal  perceives  as  a  threat; 

(5)  Any  anthropogenic  noise  that  is 
strong  enough  to  be  heard  has  the 
potential  to  reduce  (mask)  the  ability  of 
a  cetacean  to  hear  natural  sounds  at 
similar  frequencies,  including  calls  fttjm 
conspecifics,  and  underwater 
environmental  sounds  such  as  surf 
noise; 

(6)  If  mammals  remain  in  an  area 
because  it  is  important  for  feeding, 
breeding  or  some  other  biologically 
important  purpose  even  though  there  is 
chronic  exposure  to  noise,  it  is  possible 
that  there  could  be  noise-induced 
physiological  stress;  this  might  (in  turn) 
have  negative  effects  on  the  well-being 
or  reproduction  of  the  animals  involved: 

and 

(7)  Very  strong  sounds  have  the 
potential  to  cause  temporary'  or 
permanent  reduction  in  hearing 
sensitivity.  In  terrestrial  mammals,  and 
presumably  marine  manunals,  received 
sound  levels  must  far  exceed  the 
animal's  hearing  threshold  for  there  to 
be  any,  temporary  threshold  shift  (TTS). 
For  transient  sounds,  the  sound  level 
necessary  to  cause  TTS  is  inversely 
related  to  the  duration  of  the  sound. 
Received  sound  levels  must  be  even 
higher  for  there  to  be  risk  of  permanent 
hearing  impairment.  In  addition,  intense 
acoustic  or  explosive  events  may  cause 
trauma  to  tissues  associated  with  organs 
vital  for  hearing,  sound  production, 
respiration  and  other  functions.  This 

.  trauma  may  include  minor  to  severe 
hemorrhage. 

Sperm  whales  spend  large  amoimts  of 
time  at  depth  and  use  low  frequency 
soimd  to  communicate  and  navigate. 
Therefore,  they  ace  considered  sensitive 
to  the  marine  acoustic  enviromnent  and 
may  respond  to  sound  emissions  in 
many  ways.  Reactions  to  acoustic 
emissions  may  include,  but  are  not 
limited  to,  cessation  of  vocalizations, 
disruption  of  feeding  and  dive 
behaviors,  and  physical  avoidance. 
Seismic  operations  can  introduce  noise 
into  the  sea  that  may  cause  temporary 
or  permanent  hearing  impairment  in 
marine  mammals  if  the  noise  is  strong 
enough  and/or  if  the  animal  is  in  close 
proximity  to  the  sound  source  when 

•  transmitting.  Such  impairment  could 
have  the  potential  to  diminish  the 
individual's  chance  for  survival. 
Tolerance  of  noise  is  often 
demonstrated,  but  this  does  not  prove 
that  the  animals  are  unaffected  by  noise; 
adverse  levels  of  noise  might  interrupt 
or  decrease  feeding  activity,  social 
interactions,  or  parenting  (e.g.  nursing 
calves,  if  the  interruption  is  extended).  • 
Therefore,  behavioral  responses  causing 
adverse  effect  to  individuals  and  cow/ 
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calf  pairs,  reproduction,  feeding  or 
temporary  or  permanent  threshold  shifts 
due  to  seismic  activity  may  negatively 
impact  GOM  sperm  whales  if 
disruptions  are  extended.  There  are  no 
documented  data  on  auditory-induced 
physical  effects  of  underwater  seismic 
noise  on  sperm  whales.  There  is 
observational  evidence  that  sperm 
whales  may  be  temporarily  displaced  to 
areas  near  those  where  seismic 
operations  are  underway.  However, 
while  MMS  believes  that  sperm  whales 
apparently  are  not  being  displaced  from 
the  northern  Gulf  due  to  seismic 
surveys,  NMFS  notes  that  no  data  have 
been  provided  to  support  this  statement. 
Nonetheless,  it  is  unknown  whether 
their  site  fidelity  reflects  low  sensitivity 
to  seismic  noise  or  a  high  motivation  to 
remain  in  the  area  in  spite  of  this  noise. 
Details  of  such  emissions  and  potential 
impacts  to  sperm  whales  are 
characterized  in  NMFS  (2002a)  and 
MMS  (2002b). 

NMFS  anticipates  an  unspecified 
number  of  sperm  whales  within  Federal 
waters  of  the  GOM  may  be  adversely 
affected  by  seismic  activities,  especially 
in  known  areas  of  concentration 
(primarily  off  the  Mississippi  River 
delta)  where  cow/calf  pairs  are 
frequently  sighted  (NMFS,  2002a).  At 
this  time,  there  are  insufficient  data 
regarding  the  demography  of  the  Gulf 
sperm  whale  stock  to  estimate  the 
number  of  takes  of  sperm  whales  by  age, 
sex,  and  reproductive  condition.  Most 
animals  potentially  exposed  to  seismic 
noise  are  expected  to  be  adult  females 
and  immature  animals,  including  young 
calves.  It  is  understood  that  all  animals 
comprising  the  Gulf  stock  (1.213  sperm 
whales)  may  be  exposed  to  seismic 
noise  during  their  lifetimes,  and 
repeated  exposure  is  anticipated, 
particularly  in  light  of  the  facts  that  (a) 
sperm  whales  are  wide-ranging  animals, 
and  (b)  acoustic  energy  may  travel  great 
distances,  depending  on  a  suite  of 
variables.  At  present,  the  means  to 
accurately  estimate  the  anticipated 
number  of  exposures  for  Level  A  or  & 
Harassment  takes  of  sperm  whales  as  a 
result  of  seismic  activity  are  not 
available. 

In  the  absence  of  species-specific  data 
on  auditory  impacts  for  sperm  whales, 
a  received  sound  pressure  level  of  180 
dB  re  1  uPa  (rms)  or  greater  will  be  used 
as  an  indication  of  potential  concern 
about  temporary  and/or  permanent 
hearing  impairment  (Level  A 
Harassment,  as  used  by  NMFS  in 
previous  rulemakings). 

While  a  spreading  loss  equation  of  20 
log  R  is  recommended  by  Richardson  et 
al.  (1995)  for  calculating  underwater 
transmission  loss  in  deep  water,  MMS 


believes  a  spreading  loss  equatioii  of  15 
log  R  is  more  appropriate  for  shallow 
water  such  as  the  GOM.  Using  a 
spreading  equation  (15log(R)),  the  180- 
dB  re  1  uPa  (rms)  isopleth  in  surface  and 
near-surface  waters  occurs  at  295  m  (968 
ft)  from  a  standard  airgun  array. 
Similarly,  the  180  dB  re  1  uPa  (rms) 
isopleth  vertically  below  the  seismic 
source  is  calculated  to  be  6,310  m  (3.92 
mi).  By  means  of  a  Gulf-wide  Notice  to 
Lessees  (NTL)  for  all  seismic  activities 
(30  CFR  250.103.  August  22.  2002), 
MMS  has  implemented  a  500-m  (1,640- 
ft)  impact  zone  to  minimize  possible 
effects  to  sperm  whales.  For  typical  2- 
D  and  3-D  towed  array  seismic  surveys 
with  estimated  source  levels  of  257  dB 
re  1  uPa  (-3  dB  rms  conversion),  a  500- 
m  (1,640-ft)  impact  zone  for  a  180  dB 
isopleth  equates  to  an  estimated  source 
level  of  approximately  232  dB. 
According  to  NMFS  (2002a),  at  source 
levels  of  257  dB  (rms),  the  20  Log(R) 
model  and  associated  calculation  above 
produce  received  levels  of  203  dB  re  1 
^Pa  at  500  m  (1 .640  ft)  from  the  source 
in  subsurface  waters  (a  conservative 
estimate)  and  183  dB  in  surface  waters 
due  to  the  array  effect.  Presently,  the 
impact  zone  of  500  m  (1.640  ft)  closely 
approximates  the  received  dB  levels  in 
surface  waters,  but  may  not  accurately 
reflect  the  180  dB  isopleth  and 
associated  impact  zone  beneath  an 
array.  These  disparities  between  dB 
measurements  for  surface  and  sub- 
surface waters  indicate  the  need  for 
better  data  to  effectively  formulate 
models  that  can  be  used  to  better 
calculate  an  impact  zone  for  sperm 
whales. 

In  the  absence  of  good  sound 
scientific  information  for  sperm  whales 
in  the  GOM,  a  received  sound  pressure 
level  of  160  dB  re  1  ^Pa  (rms)  will  be 
used  in  this  application  as  the  default 
indicator  of,  or  for.  potential  concern  to 
disturb  a  sperm  whale  in  the  wild  by 
causing  disruption  of  behavioral 
patterns,  including  but  not  limited  to,    . 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  (Level  B 
Harassmenr.  as  used  previously  by 
NMFS  for  impulse  noise).  Using  a 
spherical  spreading  equation  (15log(R). 
-20  dB  for  the  array  effect,  and  -3  dB  for 
zero-to-peak  to  RMS  conversion),  the 
160  dB  re  1  uPa  (rms)  isopleth  in  surface 
and  near-surface  waters  occurs  at  6,309 
m  (3.92  mi)  from  the  seismic  airgun 
source.  Similarly,  the  160  dB  re  1  |iPa 
(rms)  isopleth  below  the  seismic  source 
is  calculated  to  extend  to  the  sea  floor. 

Given  that  (a)  the  Level  B  Harassment 
impact  zone  ranges  between  6,309  m 
(3.92  mi)  and  depth  below  the  vessel 
(3.92  mi  and  greater),  (b)  the  Level  A 
Harassment  (injury)  or  mortality  impact 


zone  ranges  between  295  m  (968  ft)  and 
6,309  m  (3.92  mi),  (c)  seismic  survey 
operations  may  be  conducted  over  broad 
swaths  of  the  Gulf,  (d)  sperm  whales  are 
wide-ranging  and  inhabit  oceanic  waters 
of  the  northern  Gulf,  (e)  animals  may  or 
may  not  avoid  seismic  noise  sources, 
and  (f)  sperm  whales  may  potentially  be 
repeatedly  exposed  to  seismic  noise 
introduced  into  the  GOM,  MMS  expects 
that  an  unspecified  number  of  sperm 
whales  (chiefly  adult  females  and 
immature  animals)  may  be  exposed  to 
levels  of  160  dB  or  greater  if  they  do  not 
avoid  exposure  by  moving  away  from 
the  noise  source.  The  MMS  anticipates 
new  information  in  the  near  future  from 
which  it  will  calculate  anticipated  take 
numbers  for  seismic  activity.  These 
numbers  will  be  included  in  MMS' 
NEPA  document  and  provided  to  NMFS 
for  rulemaking  needs. 

NMFS  has  been  determined  (NMFS, 
2002a)  that  ramp-up  procedures  and 
visual  monitoring  of  an  impact  zone 
coupled  with  passive  acoustic 
monitoring  systems  will  more 
effectively  minimize  possible  adverse 
effects  to  sperm  whales  than  ramp-up 
and  visual  observations  alone,  as 
currently  required  by  MMS'  NTL  No. 
2002-G07  and  Addendum  1. 
Conservative  estimates  should  be  used 
to  calculate  impact  zones  for  sperm 
whales  without  the  array  effect  imtil 
more  appropriate  models  can  be 
formulated  from  field  measurements 
that  effectively  minimize  the  risk  of 
threshold  shift  to  sperm  whales.  The  use 
of  mitigation  measures  such  as  visual 
and  acoustic  monitoring  of  adjacent 
waters  (e.g.  delineated  by  the  160  or  180 
dB  re  1  ^Pa  (rms)  isopleths),  shut- 
downs, or  ramping  up  seismic  airguns 
are  presumably  effective  techniques  that 
may  reduce  the  potential  number  of 
sperm  whales  taken  by  harassment  as  a 
result  of  seismic  surveys.  It  is  assumed 
that  the  likelihood  of  impacts  will  be 
reduced  relative  to  the  scope  of 
mitigation  measures  employed  by 
seismic  operators.  For  example,  it  is 
presumed  that  some  animals  may 
experience  Level  A  Harassment  if  only 
visual  monitoring  is  employed,  and 
animals  do  not  actively  avoid  noise  or 
are  missed  during  visual  monitoring. 
Similarly,  fewer  animals  will  experience 
Level  A  Harassment  if  visual  and 
effective  acoustics  monitoring  are 
conducted  in  conjunction  with  shut- 
downs and  ramping  up.  An  acoustic 
model  that  incorporates  acoustic  noise 
propagation,  environmental  variables, 
and  ecological  and  behavioral  variables 
known  for  marine  mammals  (e.g.  sperm 
whales)  would  be  necessary  for  the' . 
MMS  to  quantify  the  anticipated  takes 
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of  sperm  whales  attributfible  to  seismic 
operations  in  the  GOM;  the  MMS 
presently  does  not  have  access  to  such 
a  model. 

There  is  a  reasonable  potential  that 
seismic  surveys  are  exposing  sperm 
whales  to  noise  levels  that  may  cause 
behavioral  disturbance.  The  most 
probable  disturbance  is  avoidance 
(moving  away)  from  an  actively- 
transmitting  seismic  vessel.  The  degree 
of  displacement,  length  of  time 
involved,  and  types  of  normal  activities 
interrupted  would  influence  the 
significance  of  this  disturbance.  Less 
likely,  but  possible,  is  that  sperm 
whales  will  remain  within  acoustic 
exposure  levels  that  will  cause 
temporary  hearing  impairment  or 
permanent  hearing  damage.  This 
outcome  would  require  whales  to  lack 
the  ability  to  detect  harmful  sound 
intensities,  "ignore"  the  signal  in  favor 
of  other  behavior  such  as  feeding,  or  be 
in  close  proximity  to  a  sudden  start-up 
of  the  airgims.  The  GOM  environment  is 
deep,  open  waters.  Short  of  a  physically 
impaired  whale  or  a  whale  being  caught 
between  two  seismic  sources,  no 
physical  constraints  exist  in  the  GOM 
that  would  "trap"  a  whale  near  a 
seismic  sound  source. 

The  area  of  most  concern  is  the  area 
of  apparent  concentration  of  whales 
located  on  the  continental  slope 
offshore  of  the  Mississippi  River  mouth 
(and  extending  east  to  the  DeSoto 
Canyon  area  in  the  Eastern  Planning 
Area),  where  a  year-round  population  of 
sperm  whales  has  been  documented. 
Although  sperm  whales  apparently  are 
not  being  displaced  from  this  area  due 
to  seismic  surveys,  it  is  imknown 
whether  their  site  fidelity  reflects  low 
sensitivity  to  seismic  noise  or  a  high 
motivation  to  remain  in  the  area  in  spite 
of  this  noise.  Because  there  is  some 
evidence  of  sperm  whale  responses  to 
low  frequency  noise,  including  possibly 
leaving  an  area  where  seismic  surveys 
are  occurring,  it  is  reasonable  to 
presume  that  thfese  animals  are  being 
exposed  to  adverse  noise  levels  (i.e., 
noise  levels  that  would  cause  behavior 
modification,  such  as  avoidance  or 
displacement)  in  a  preferred  habitat. 
Minor  behavioral  changes  typically  do 
not  adversely  affect  eithet  the 
individual  or  the  population.  To  date, 
there  is  no  evidence  that  behavioral 
changes  prompted  by  seismic  noise  are 
of  sufficient  magnitude  to  have 
meaningful  effects  on  this  population  in 
that  no  large-scale  displacement  or 
voids  in  sperm  whale  occurrence 
relative  to  seismic  activities  have  been 
observed.  The  present  state  of 
knowledge  indicates  sperm  whales  may 
react  to  seismic  activity,  but  results  are 


not  consistent.  Studies  are  underway  to 
precisely  determine  the  behavioral 
responses  of  Gulf  sperm  whales  to 
airguns.  Current  mitigation  procedures 
include  ramp-up,  visual  monitoring  and 
shut-down  of  seismic  operations  if 
sperm  whales  are  within  the  500-m 
(1,640-ft)  impact  zone.  These  measures 
are  expected  to  significantly  reduce  the 
potential  for  noise  impacts  to  sperm 
whales.  However,  because  the  potential 
for  acoustic  impact  by  oil  and  gas 
seismic  surveys  cannot  be  completely 
eliminated,  nor  are  potential  impacts 
clearly  documented  or  understood  at 
this  time,  a  precautionary  approach 
taken  by  MMS  is  to  keep  any  impacts 
at  an  insignificant  level.  Therefore, 
MMS  has  preliminarily  determined  that 
while  impacts  on  sperm  whales  are  still 
somewhat  speculative,  and  the  potential 
for  harm  to  the  species  or  stock  is 
unlikely,  impacts  to  the  species  or  stock 
will  not  be  more  than  "negligible." 

Research 

A  major  field  study  of  GOM  sperm 
whales  and  other  cetaceans,  sponsored 
by  MMS,  in  cooperation  and  with 
support  from  the  GOM  seismic  industry 
(the  Sperm  Whale  Seismic  Study 
(SWSS)),  has  been  completed.  Major 
accomplishments  included  tagging  a 
number  of  sperm  whales  with  data- 
reporting  satellite  tags,  and  field  testing 
a  passive  acoustic  listening  system  for 
its  ability  to  detect  and  locate  sperm 
whales,  relative  to  effectiveness  of 
visual  marine  mammal  observers. 
Although  formal  reports  on  findings 
have  not  yet  been  published,  MMS  has 
determined  that  the  passive  acoustic 
monitoring  system  was  far  superior  to 
visual  observers,  as  it  could  detect 
cetaceans  underwater  and  at  distances 
or  in  sea  states  where  visual 
observations  are  not  reliable. 

In  1999,  MMS  hosted  a  workshop  to 
identify  protected  species  concerns  in 
the  GOM.  The  expert  panel  concluded 
possible  acoustic  impacts  from 
anthropogenic  sources  were  a  valid 
concern  and  that  information  for  the 
marine  environment  in  the  GOM  was 
extremely  limited.  Reconmiendations  to 
MMS  included  initiation  of  research  on 
acoustic  effects  on  marine  mammals. 
Seismic  exploration  (i.e.,  airgun  arrays) 
was  identified  as  the  sound  source  of 
primary  concern.  The  MMS,  with 
cooperative  funding  from  the  Office  of 
Naval  Research  (ONR),  immediately 
modified  the  existing  research  to 
develop  and  test  research  methods  to 
address  this  topic.  The  pilot  study 
successfully  developed  a  multi- 
disciplinary  approach  and  new 
technology  to  conduct  research.  In  FY 
2002,  MMS  and  ONR  initiated  a  3-year 


study,  the  SWSS,  managed  by  Texas 
A&M  Research  Foundation,  to  establish 
habitat  use  and  normal  behavior  of 
sperm  whales  in  the  GOM,  ex-^luate- 
physical  oceanographic  correlates  to 
whale  locations  and  movements,  obtain 
DNA  profiling  of  GOM  whales,  and 
investigate  seasonal  movements  and 
breeding  behavior.  In  addition  to 
addressing  many  aspects  of  sperm 
whale  biology.  4^he  study  will  look  at 
both  short-term  behavioral  resonses  to 
seismc  airguns  and  any  longer-term 
displacement  using  two  types  of  whale    ■ 
tags.  The  offshore  industr\'  contributed 
use  of  a  seismic  vessel  and  acoustic 
array  in  FY  2002  to  support  this 
research.  In  FY  2003.  MMS/ONR  will 
obtain  additional  support  from  the 
National  Science  Foundation  and  the  oil 
industry  to  expand  the  efforts  so  far 
described  and  also  to  begin  investigating 
effects  on  sperm  whale  prey  (squid). 
Embedded  in  SWSS  are  efforts  to 
improve  underwater  detection  (range, 
bearing,  depth  estimates)  for  sperm 
whales  using  passive  acoustics.  The 
immediate  intent  is  to  study  sperm 
whale  locations  near  seismic  vessels 
and  for  effective  tagging  efforts.  A  spin- 
off of  this  work  will  be  the  means  to 
detect  and  estimate  relative  locations  to 
sperm  whales  using  acoustics.. 
Applications  for  using  this  technology 
for  mitigation  monitoring  are  being 
explored  bv  MMS. 

If  NMFS'proceeds  with  rulemaking,  it 
intends  to  monitor  the  results  of  this 
research  during  the  rule's  effectiveness 
period  to  ensure  that  the  determinations 
made  during  the  rulemaking  are  correct. 
As  appropriate,  research  results  may 
lead  to  amendments  to  LOAs  and/or 
rulemaking  to  ensure  that  marine 
mammals  are  protected  to  the  greatest 
extent  practicable. 

Mitigation 

In  response  to  NMFS'  question 
regarding  the  availability  and  feasibilit>' 
(economic  and  technological)  of 
equipment,  methods  and  manner  of 
conducting  oil  and  gas  seismic  surveys 
to  effect  the  least  practicable  adverse 
impact  on  potentially  affected  marine 
mammals,  MMS  noted  that  current 
mitigation  measures  for  the  oil  and  gas 
seismic  industry  in  the  GOM  include: 
ramp-up,  visual  monitoring, 
establishment  of  an  impact  zone 
(currently  500  m  (1,640-ft)  around  the 
sound  source),  and  mandator)'  "shut- 
down" to  avoid  injury  to  whales  in  or 
about  to  enter  the  impact  zone.  Each  of 
these  helps  insure  the  least  practicable 
adverse  impact  to  the  sperm  whales. 
Ramp-up,  or  soft  start,  requires  seismic 
operators  to  start  firing  the  acoustic 
array  with  one  gun  and  gradually  over 
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time  add  more  gun;  until  the  array  is 
fully  operational.  This  allows  whales  in 
the  area  to  move  away  from  the  sound 
source  before  discomfort  or  injury  might 
result.  Visual  observers  monitor  the  area 
around  the  sound  source  for  30  minutes 
prior  to  ramp-up  an/l  throughout 
seismic  operations.  Any  time  a  sperm 
whale  enters  or  surfaces  within  500  m 
(1,640  ft)  of  the  sound  source,  seismic 
operations  are  immediat^y  ceased  in 
order  to  minimize  as  much  as  possible 
the  exposure  of  the  whales  to 
potentially  damaging  levels  of  sound. 

MMS  notes  that  an  expanded  seismic 
observer  program  is  currently  in 
development  that  will  require  trained 
observers  on  all  seismic  vessels.  MMS 
expects  to  issue  updated  guidelines  for 
the  seismic  observer  program  in  early 
2003  and  an  enhanced  monitoring  and 
reporting  will  also  be  put  in  place  later 
in  2003.  However,  in  the  interim  period 
beforp  this  rulemaking  is  complete. 
MMS  will  enforce  the  mitigation 
measures  outlined  in  this  section  to 
ensure  the  protections  required  by  the 
ESA  and  MMPA.  As  these  mitigation 
measures  would  be  the  subject  of  any 
rulemaking  under  the  MMS  application, 
these  measures  may  be  adopted  or 
amended  according  to  this  action. 

Monitoring 

Currently,  monitoring  and  reporting 
requirements  for  the  offshore  seismic 
industry  are  set  forth  by  MMS  in  MMS 
NTL  No.  2002-G07  and  2002-G07.  At 
this  time,  MMS  is  proposing  to  continue 
this  monitoring  program  until  an 
enhanced  monitoring  program  can  be 
designed. 

Visual  observers  must  monitor  waters 
(with  the  assistance  of  binoculars)  for 
sperm  whales  within  and  adjacent  to  the 
exclusion  zone  for  30  minutes  prior  to 
initiating  the  airgun  ramp-up 
procedures.  Observers  must  monitor  the 
exclusion  zone  and  adjacent  waters 
during  seismic  operations,  unless 
atmospheric  conditions  reduce  visibility 
to  zero  or  during  hours  of  darkness  (i.e., 
night).  When  sperm  whales  are  observed 
entering  or  within  the  exclusion  zone, 
observers  must  call  for  the  shut  down  of 
the  airgun  array;  seismic  operators  must 
shut  down  the  seismic  array  when 
instructed  by  an  observer.  Ramp-up  (see 
MMS  NTL  No.  2002-G07  for  specified 
procedure)  and  seismic  activities  may 
be  reinitiated  only  when  the  observer 
has:  (a)  determined  that  the  sperm 
whale(s)  has  departed  the  exclusion 
zone,  and  (b)  visually  monitored  the 
exclusion  zone  for  at  least  30  minutes 
since  the  last  sperm  whale  sighting 
within  the  exclusion  zone. 


Reporting 

The  MMS  proposes  that  when  sperm 
whales  are  sighted  prior  to  or  during  a 
seismic  survey  operation,  observers 
must  document  the  information  listed 
below.  This  information  must  be 
reported  to  MMS  within  8  days  of  the 
sighting  by  email.  The  following 
observations  are  to  be  included  in  the 
reports:  (1)  The  date,  time,  and  location 
(latitude/longitude)  of  each  observation: 

(2)  the  number  of  sperm  whales  sighted: 

(3)  whether  or  not  a  sperm  whale 
entered  the  exclusion  zone  warranting  a 
shut-down;  (4)  how  long  the  shut-down 
occurred  (i.e.,  how  long  the  sperm 
whale  was  in  the  exclusion  zone);  and 
(5)  the  name  and  contact  information  for 
the  person  submitting  the  report.  These 
observations  and  reporting  requirements 
will  identify  all  observed  taking  by 
harassment  within  the  exclusion  zone 
from  seismic  operations  in  the  GOM. 

NEPA 

In  February.  2002,  MMS  completed  a 
draft  PEA  that  is  available  upon  written 
request  (see  ADDRESSES).  That  draft 
NEPA  document  has  undergone 
extensive  review  by  MMS  and  other 
Federal  agencies,  and  by  state,  non- 
governmental, and  interested  private 
sector  parties.  This  draft  PEA,  along 
with  a  document  reviewing  the  public 
comments,  was  provided  to  NMFS  to 
support  the  information  contained  in 
MMS'  application  and  has  been 
determined  by  NMFS  to  be  sufficient  for 
use  at  this  stage  of  rulemaking.  Based  in 
part  on  public  comments,  a  final  PEA  is 
being  substantially  revised  by  MMS, 
and  is  expected  to  be  available  for 
release  prior  to  NMFS'  issuance  of  a 
proposed  rule  on  the  MMS  application. 
A  copy  of  the  final  PEA  will  be  available 
at  that  time. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  regulations  under  section 
101(a)(5)(A)  of  the  MMPA  for  this 
activity.  Consultation  will  be  concluded 
prior  to  promulgation  of  a  final  rule. 

Information  Solicited 

As  this  tlocument  is  being  published 
in  conformance  with  NMFS  regulations 
irnplementing  the  small  take  program 
(50  CFR  216.104(b)(l)(ii)),  NMFS 
requests  interested  persons  to  submit 
comments,  information,  and  suggestions 
concerning  the  request  and  the  structure 
and  content  of  the  regulations  to  allow 
the  taking.  As  required  by  50  CFR 
216.105,  NMFS  will  consider  this 
information  in  developing  proposed 
regulations  to  authorize  the  taking.  If 
NMFS  proposes  regulations  to  allow 


this  take,  interested  parties  will  be 
provided  with  a  45-day  period  within 
which  to  submit  comments  on  the 
proposed  rule.  • 

Dated:  February  25,  2003. 
Laurie  K.  Alien, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  03-4896  Filed  2-28-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

Science  Advisory  Board;  Open 
Meeting 

agency:  Office  of  Oceanic  and 
Atmospheric  Research,  NOAA,  DOC. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandum  dated  September  25, 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Sfecretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management.  SAB  activities 
and  advice  provide  necessary  input  to 
ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 

Time  and  Date:  The  meeting  will  be 
held  Tuesday,  March  18,  2003,  ft-om  10 
a.m.  to  5:30  p.m.;  and  Wednesday, 
March  19,  2003,  from  8  a.m.  to  5:15  p.m. 
These  times  and  the  agenda  topics 
described  below  may  be  subject  to 
change.  Refer  to  the  web  page  listed 
below  for  the  most  up-to-date  meeting 
agenda. 

Place:  The  meeting  will  be  held  both 
days  at  the  Washington  Marriott  Hotel, 
1221  22nd  Street,  NW.,  Washington,  DC. 

Status:  The  meeting  will  be  open  to 
public  participation  with  two  30-minute 
time  periods  set  aside  for  direct  verbal 
comments  or  questions  from  the  public. 
The  SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
verbal  or  written  statements.  In  general, 
each  individual  or  group  making  a 
verbal  presentation  will  be  limited  to  a 
total  time  of  five  (5)  minutes.  Written 
comments  (at  least  35  copies)  should  be 
received  in  the  SAB  Executive  Director's 
Office  by  March  7,  2003,  to  provide 
sufficient  time  for  SAB  review.  Written 
comments  received  by  the  SAB 
Executive  Director  after  March  7,  2003, 


will  be  distributed  to  the  SAB,  but  may 
not  be  reviewed  prior  to  the  meeting 
date.  Approximately  thirty  (30)  seats 
will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 

Matters  To  Be  Considered:  The 
meeting  will  include  the  following 
topics:  (1)  The  final  report  of  the  SAB 
Review  Panel  regarding  NOAA  Social 
Science  Research,  (2)  the  NOAA  Climate 
Change  Science  Plan,  (3)  the  NOAA 
Earth  Observing  Summit,  (4)  FY  2004 
budget  requests,  (5)  the  U.S. 
Commission  on  Ocean  Policy,  (6)  Pew 
Oceans  Commission  reports,  (7)  SONAR 
and  marine  mammals,  (8)  Stellar  sea 
lions,  (9)  National  Polar-orbiting 
Operational  Environmental  Satellite 
Systems,  and  (10)  public  statements. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Michael  Uhart,  Executive  Director, 
Science  Advisory  Board,  NOAA,  Rm. 
11142, 1315  East-West  Highway.  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
713-9121,  Fax:  301-713-0163,  E-mail: 
Michael.Uhart@noaa.gov);  or  visit  the 
NOAA  SAB  Web  site  at  http:// 
www.sab.noaa.gov. 

Dated:  February  25.  2003. 
Louisa  Koch, 

Acting  Assistant  Administrator.  OAR. 
(PR  Doc.  03-4823  Filed  2-28-03;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard, 
(301)713-2289). 

SUPPLEMENTARY  INFORMATION:  On  August 
28,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  55201)  that  an 
amendment  of  Permit  No.  1316  issued 
January  8,  2002  (67  FR  38648),  had  been 
requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Endangered  Species  Act  of  1973,  as^ 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Modification  no.  2  to  permit  no.  1316 
allows  the  Holder  to  take  up  to  30 
Kemp's  ridley  sea  turtles  for  purposes  of 
scientific  research. . 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  February  24,  2003. 
Stephen  L.  Leathery, 

Chief  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-4820  Filed  2-28-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.012803B] 

Endangered  Species;  Permits  131G 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  modification 

summary:  Notice  is  hereby  given  that  Dr. 
Jeff  Schmid,  The  Conservancy  of    , 
Southwest  Florida,  1450  Merrihue 
Drive,  Naples,  FL  34102,  has  been 
issued  a  modification  to  scientific 
research  permit  No.  1316. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Commercial  Availability  Request  under 
ttie  African  Growth  and  Opportunity 
Act  (AGOA)  and  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA) 

February  26,  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Request  for  public  comments 

concerning  a  request  for  a  determination 

that  lastol  elastic  yam  cannot  be 

supplied  by  the  domestic  industry  in 

commercial  quantities  in  a  timely 

manner  under  the  AGOA  and  the 

CBTPA. 

summary:  On  February  21,  2003,  the 
Chairman  of  CITA  received  a  petition 
ft-om  the  Dow  Chemical  Company 
alleging  that  lastol  elastic  yarn  cannot 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  The  petition  requests  that 


apparel  from  such  yams  or  frova  U.S.- 
formed  fabrics  containing  such  yams  be 
eligible  for  preferential  treatment  under 
the  AGQA  and  the  CBTPA.  CITA  hereby 
solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  such  yams  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  by  March 
18,  2003  to  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  Room  3100,  United  States 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce.  • 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
AGOA;  Section  213{b)(2)(A)(v)(lI)  of  the 
CBTPA.  as  added  by  Section  211(a)  of  the 
CBTPA:  Sections  1  and  6  of  Executive  Order 
No.  13191  of  January  17.  2001. 

Background 

The  AGOA  and  the  CBTPA  provide 
for  quota-  and  duty-free  treatment  for 
qualifying  textile  and  apparel  products. 
Such  treatment  is  generally  limited  to 
products  manufactured  from  yams  and 
fabrics  formed  in  the  United  States  or  a 
beneficiary  country.  The  AGOA  and  the 
CBTPA  also  provide  for  quota-  and 
duty-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
more  AGOA  or  CBTPA  beneficiary 
countries  from  fabric  or  yarn  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  countr>',  if  it  has  been 
determined  that  such  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  In  Executive  Order  No. 
13191,  the  President  delegated  to  CITA 
the  authority  to  determine  whether 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA  or  the  CBTPA  and  directed  CITA 
to  establish  procedures  to  ensure 
appropriate  public  participation  in  any 
such  determination.  On  March  6,  2001, 
CITA  published  procedures  that  it  will 
follow  in  considering  requests.  (66  FR 
13502). 

On  February  21,  2003,  the  Chairman 
of  CITA  received  a  petition  from  the 
Dow  Chemical  Company  alleging  that 
lastol  elastic  yam,  which  is  a 
crosslinked,  heat  resistant  elastic  yam 
having  elevated  temperature  elasticity 
comprising  a  cured,  irradiated  or 
crosslinked  ethylene  polymer,  classified 


9998 


Federal  Register / Vol.  68,  No.  41 /Monday,  March  3,  2003 /Notices 


Federal  Register /Vol.  68.  No.  41 /Monday,  March  3,  2003 /Notices 


9999 


under  items  5402.49.9005  and 
5404.10.8005  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
for  use  in  apparel  articles,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requests  quota-  and  duty-free 
treatment  under  the  AGOA  and  the 
CBTPA  for  apparel  articles  that  are  both 
cut  (or  knit-to-shape)  and  sewn  in  one 
or  more  AGOA  or  CBTPA  beneficiary 
countries  from  such  yarns  or  from  U.S.- 
formed  fabrics  containing  such  yams. 

Essential  characleristics  ot  the  yam  in  question  are: 

1   Created  from  a  synthetic  polymer,  with  low  but 

significant  crystallinity.  composed  of  at  least  99 

percent  by  weight  of  ethylene  and  at  least  one 

other  olefin  unit. 

2.  Heat  resistance  to  temperatures  up  to  and 
greater  than  220  degrees  Celsius 

3.  Exhibits  substantial  elasticity 

4.  Chemical    resistance   to   the   most   slrir>gent 
chemicals  used  in  textile  processing  today 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  yams  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
yams  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for 
these  yarns  for  purposes  of  the  intended 
use.  Comments  must  be  received  no 
later  than  March  18,  2003.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

If  a  comment  alleges  that  these  yarns 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  CITA  will  closely 
review  any  supporting  documentation, 
such  as  a  signed  statement  by  a 
manufactiirer  of  the  yarns  stating  that  it 
produces  the  yams  that  are  the  subject 
of  the  request,  including  the  quantities 
that  can  be  supplied  and  the  time 
necessary  to  fill  an  order,  as  well  as  any 
relevant  information  regarding  past 
production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 


confidential version  and  a  non- 
confidential summary. 

Philip  f.  Martello, 

Acting  Chairman,  Committee  for  the 
Ihiplementation  of  Textile  Agreements. 
(FR  Doc.  03-49.'J7  Filed  2-26-03;  4:39  pm) 

BILUNG  CODE  SSIO-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Purchasing  Land  and  Establishing  a 
Naval  Special  Warfare  Riverine  and 
Jungle  Training  Range  in  the 
Easement  Buffer  of  the  National 
Aeronautical  and  Space 
Administration's  John  C.  Stennis 
Space  Center,  Hancock  County,  MS, 
and  to  Announce  Public  Scoping 
Meetings 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  (102)(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  and  the  regulations 
implemented  by  the  Council  On 
Environmental  Quality  (40  CFR  parts 
1500-1508),  the  Department  of  Navy 
(Navy)  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  evaluate  the  potential 
envirorunental  consequences  of 
purchasing  5,200  acres  of  privately 
owned  property  located  within  the 
northwestern  acoustic  buffer  zone  at  the 
National  Aeronautical  and  Space 
Administration's  John  C.  Stennis  Space 
Center  (Stennis  Space  Center)  in 
Hancock  County,  Mississippi,  and  using 
the  acquired  acreage  as  a  Naval  Special 
Warfare  Riverine  and  Jungle  Training 
Range.  Live-fire  training  on  the  range 
would  use  small  arms  Short  Range 
Training  Ammunition  (SRTA)  that  has  a 
plastic,  non-lead,  non-explosive 
projectile,  and  a  limited  flight  profile. 

DATES  AND  ADDRESSES:  Public  scoping 
meetings  will  be  held  in  Hemcock 
County,  MS  and  St.  Tammany  Parish, 
LA  to  receive  oral  and  written 
comments  on  environmental  concerns 
that  should  be  addressed  in  the  EIS. 
Public  scoping  open  houses  will  be  held 
on  Tuesday,  March  18,  2003,  ftt)m  4 
p.m.  to  7  p.m.  at  Hancock  High  School, 
7084  Stennis  Airport  Dr.,  Kiln,  MS  and 
Thursday,  March  20,  2003,  from  4  p.m. 
to  7  p.m.  at  Slidell  City  Auditoriimi, 
2056  2nd  St.,  Slidell,  LA. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Davis,  Southern  Division,  Naval 
Facilities  Engineering  Command,  PO 


Box  190010,  North  Charleston,  SC 
29419-9010,  telephone  (843)  820-5589, 
facsimile  (843)  820-7472. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  will  provide  Special 
Operations  Forces  with  reliable  and 
priority  access  to  a  training  range 
characterized  by  a  permanent  riverine 
and  jungle  environment  and  where  live- 
fire  exercises  using  SRTA  can  be 
conducted  adjacent  to  the  Stennis  Space 
Center.  Establishment  of  this  range 
would  meet  the  need  of  Special 
Operations  Forces  to  train  under 
realistic  combat  scenarios,  thereby 
increasing  their  readiness  to  support 
natiohal  defense  objectives  and 
reducing  combat  casualties.  It  would 
also  provide  a  range  where  Special 
Operations  Forces  could  deploy  the 
maritime  unmanned  aerial  vehicle  and 
conduct  exercises  using  helicopters, 
boats,  and  vehicles. 

Alternatives  to  be  considered  in  the 
EIS  address  the  type  and  tempo  of 
training  to  be  conducted  on  the  range. 
The  basic  range  alternative  includes 
small  arms  training  with  SRTA  along 
the  reaches  of  the  Pearl  and  Mikes 
River.  Enhanced  training  alternatives 
will  also  be  analyzed,  which  will  also 
provide  for  the  additional  use  of 
maritime  unmanned  aerial  vehicles  and 
helicopter  insertions  and  extractions  at 
variable  tempos  (tentatively  either  36  or 
60  events  annually).  A  discussion  of 
preliminary  range  locations  will  be 
included  and  the  alternative  of  no 
action  will  also  be  addressed.  In 
addition,  the  BIS  may  also  consider 
other  altematives  should  they  be 
defined  during  the  public  scoping 
process  and  meet  established  training 
criteria. 

The  EIS  will  evaluate  the 
environmental  effects  associated  with 
identified  alternatives.  Issues  to  be 
addressed  will  include,  but  not  be 
limited  to:  Geology;  biotic  communities, 
including  threatened  and  endangered 
species;  water  resources;  noise;  air 
quality;  non-military  land  uses  and 
access;  cultiual  resources; 
transportation  and  waterway  navigation; 
and  water  and  land  contaminants.  The 
analysis  will  include  an  evaluation  of 
the  direct,  indirect,  short-term,  and 
cimiulative  impacts.  No  decision  will  be 
made  to  implement  any  alternative  until 
the  NEPA  process  is  completed. 

The  Navy  is  initiating  the  scoping 
process  to  identify  commimity  concerns 
and  local  issues  that  shuild  be 
addressed  in  the  EIS.  Federal,  state,  and 
local  agencies,  and  interested  persons 
are  encouraged  to  provide  oral  and/or 
written  comments  to  the  Navy  to 
identify  specific  issues  or  topics  of 


environmental  concern  that  should  be 
addressed  in  the  EIS.  Written  comments 
must  be  postmarked  by  April  21,  2003, 
and  should  be  mailed  to:  Special 
Warfare  Training  Range  EIS,  c/o 
Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  North- 
Charleston,  South  Carolina  29419-9010, 
Attn:  Code  ES12/RD  (Richard  A.  Davis), 
telephone  (843)  820-5589,  facsimile 
(843)  820-7472,  e-mail: 
DavisRA@efdsouth.navfac.navy.mil. 

Dated:  February  25.  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander.  Judge  Advocate 
GenemVs  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-4871  Filed  2-28-03;  8:45  am] 
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Dated:  February  26,  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corp,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-4980  Filed  2-28-03;  8:45  am] 
BIUJNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE       _ 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors 
(BOA)  to  the  President,  U.S.  Naval  War 
College  (NWC) 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  BOA  to  the  President, 
U.S.  NWC,  will  meet  to  discuss 
educational,  doctrinal,  and  research 
policies  and  programs  at  the  NWC.  The 
meetings  will  be  open  to  the  public. 

DATES:  The  meetings  v«ll  be  held  on 
Thursday,  March  20,  2003,  from  8  a.m. 
to  4  p.m.  and  on  Friday,  March  21, 
2003,  from  8  a.m.  to  4  p.m. 

ADDRESSES:  The  meetings  will  be  held 
in  Conolly  Hall,  U.S.  NWC,  686  Cushing 
Road,  Newport,  RI. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  R.  Menard,  Office  of  the 
Provost,  U.S.  NWC,  686  Cushing  Road, 
Newport,  RI  02841-1207,  telephone 
number  (401)  841-3589. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  purpose  of  the 
Board  of  Advisors  meeting  is  to  elicit 
advice  on  educational,  doctrinal,  and 
research  policies  and  programs.  The 
agenda  will  consist  of  presentations  and 
discussions  on  the  curriculum, 
programs  and  plans  of  the  College  since 
the  last  meeting  of  the  BOA  on  15  and 
16  August  2000. 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS36-03GO93007] 

DOE  Expression  of  Program  interest 
Regarding  Hydrogen  Production  and 
Delivery  Research 

AGENCY:  Golden  Field  Office,  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Issuance  of  Expression  of 
Program  Interest  (EOPI). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Office  of  Hydrogen,  Fuel 
Cells,  and  Infi^stmcture  Technologies, 
as  part  of  the  President's  FreedomCAR 
and  Fuel  Initiative,  is  requesting 
information  through  this  Expression  of 
Program  Interest  (EOPI)  from  interested 
parties  regarding  topics  for  research  and 
development  in  the  hydrogen 
production  and  delivery  technologies 
areas.  DOE  may  use  this  information  in 
preparation  of  a  solicitation  and  is 
seeking  input  from  the  hydrogen 
community  to  ensure  topics  covered  in 
the  solicitation  encompass  promising 
technology  areas. 

DATES:  The  EOPI  is  currently  open  and 
will  close  on  March  14,  2003.  It  is 
anticipated  that  a  solicitation  will  be 
issued  later  in  Fiscal  Year  (FY)  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
EOPI,  interested  parties  should  access 
the  DOE  Golden  Field  Office  Web  site 
at  http://www.goIden.doe.gov/ 
busJnessopportunities.html,  click  on 
"Solicitations",  emd  then  access  the 
solicitation  link.  The  link  vdll  provide 
direct  access  to  the  EOPI  (listed  as  DE- 
PS36-03GO93007)  on  the  DOE  Industry 
Interactive  Prociu^ment  System  (IIPS) 
Web  site.  Instmctions  for  using  the  IIPS 
Web  site  are  provided  at  http:// 
www.goIden.doe.gov/ 
businessopportunities.html. 

The  EOPI  can  also  be  obtained 
directly  through  nPS  at /ittp.//e- 
center.doe.gov  by  browsing  for  existing 
business  opportunities  and  then 
browsing  "Opportunities  by  Program 
Office"  for  those  actions  issued  by  the 
Golden  Field  Office.  DOE  will  not  issue 
paper  copies  of  the  EOPI. 

Any  future  solicitation  resulting  from 
this  EOPI  will  be  assigned  the  same 
Number  (DE-PS36-03GO93007)  and 
will  be  accessible  via  the  Golden  Field 
Office  Web  site  or  IIPS  Web  site  as 
described  above. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
EOPI  submissions  and  any  questions 
should  be  sent  via  e-mail  to: 
hydrogen_interest@nreI.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  Office  of 
Hydrogen,  Fuel  Cells,  and  Infrastructure 
Technologies,  as  part  of  the  President's 
FreedomCAR  and  Fuel  Initiative,  is 
requesting  information  from  interested 
parties  regarding  topics  for  research  and 
development  in  the  hydrogen 
production  and  delivery  technologies 
areas.  DOE  is  preparing  to  issue  a 
solicitation  and  is  seeking  input  bom 
the  hydrogen  community  to  ensure 
topics  covered  in  the  solicitation 
encompass  promising  technology  areas. 
A  framework  for  submissions  is 
provided  in  the  EOPI,  including 
objective,  types  information  to  be 
submitted,  format  requirements,  and 
eligibility.  Please  note  that  submissions 
to  DOE  under  this  EOPI  are  provided  for 
information  only  and  will  not  result  in 
any  type  of  award  or  financial  assistance 
from  DOE  to  the  submitter.  Also,  DOE 
will  not  reimburse  any  costs  associated 
with  submissions  under  this  EOPI. 

It  is  anticipated  that  a  solicitation  will 
be  issued  later  in  FY  2003,  with  DOE 
financial  assistance  awards  made  in  FY 
2004.  A  separate  announcement  will  be 
made  by  DOE  for  the  issuance  of  the 
solicitation. 

Issued  in  Golden,  Colorado,  on  February 
W,  2003. 
Jerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial  . 
Assistance. 
[FR  Doc.  03^864  Filed  2-28-03:  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

[Numtier  DE-PS36-03GO93004] 

Inventions  and  Innovation  Program 

agency:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
action:  Notice  of  solicitation  for 
financial  assistance  applications. 


SUMMARY:  The  Department  of  Energ>''s 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE), 
Weatherization  and  Intergovernmental 
Program,  is  funding  a  competitive  grant 
program  entitled  the  Inventions  and 
Innovation  (I&l)  Program.  The  goals  of 
the  I&I  Program  are  to  improve  energy 
efficiency  through  the  promotion  of 
irmovative  ideas  and  inventions  that 
have  a  significant,  potential  energy 
impact  and  a  potential,  future 
commercial  market.  The  following  EERE 
offices  and  programs  are  of  particular 
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interest  to  l&I:  Biomass  Program; 
Building  Technologies  Program; 
Distributed  Energy  &  Electric  Reliability 
Program;  Federal  Energy  Management 
Program;  FreedomCAR  &  Vehicle 
Technologies  Program;  Geothermal 
Technologies  Program;  Hydrogen,  Fuel 
Cells  &  Infrastructure  Technologies 
Program;  Industrial  Technologies 
Program;  Solar  Energy  Technology 
Program;  Weatherization  & 
Intergovernmental  Program;  and  Wind  & 
Hydropower  Technologies  Program. 
DATES:  DOE  issued  the  solicitation  on 
Fe'bruary  13.  2003.  The  deadline  for 
receipt  of  applications  will  be  3  p.m. 
Mountain  Time  on  April  12.  2003. 
ADDRESSES:  All  Golden  Field  OfBce 
(GO)  solicitations  will  be  posted  on  the 
Industry  Interactive  Procurement 
System  (IIPS)  Web  site  at  http://e- 
.  center.doe.gov;  however,  you  may 
access  them,  along  with  IIPS 
instructions,  through  links  on  the  GO 
Web  site  at:  http://www.golden.doe.gov/ 
businessopportunities.html  by  clicking 
on  "Solicitations."  IIPS  provides  the 
medium  for  disseminating  solicitations, 
receiving  financial  assistance 
applications,  and  evaluating  the 
applications  in  a  paperless 
environment.  Completed  applications 
are  required  to  be  submitted  via  IIPS. 
Individuals  who  have  the  authority  to 
enter  their  company  into  a  legally 
binding  contract/agreement  and  intend 
to  submit  proposals/applications  via  the 
IIPS  system  must  register  and  receive 
confirmation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application  on  the  IIPS  system. 
Questions  regarding  the  operation  of 
ILPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPS_HelpDesk@e-center.doe.gov 
or  call  the  help  desk  at  (800)  683-0751. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Gorin,  Contract  Specialist  at 
go_I8^I@nrel.gov. 

SUPPLEMENTARY  INFORMATION: 
Solicitation  Specifications:  Eligibility 
requirements  include  the  following: 

(1)  Individuals  that  are  U.S.  citizens, 
either  native-born  or  naturalized;  (2) 
Small  businesses  (as  defined  by  the 
Small  Business  Administration)  that  are 
incorporated  and  operating  in  the  U.S. 
and  that  conduct  at  least  50%  of  the 
effort;  or  (3)  Institutions  of  higher 
learning  located  in  the  U.S. — eligible  to 
apply  only  under  Category  1.  Individual 
inventors  and  very  small  businesses  (15 
or  fewer  employees)  are  especially 
encouraged  to  participate.  More  than 
one  application  may  be  submitted  by  an 
applicant  for  different  innovations. 
However,  funding  will  be  limited  to  one 
award  per  applicant,  per  cycle.  Also 
more  than  one  organization  may  be 


involved  in  an  application  as  long  as  the 
lead  organization  and  lead  financial 
assistance  management  responsibilities 
are  defined.  The  Catalog  of  Federal 
Domestic  Assistance  number  assigned  to 
the  I&I  Program  is  81.036.  Cost  sharing 
by  applicants  and/or  cooperating 
participants  is  not  required  but  highly 
encouraged.  In  addition  to  direct 
financial  contributions,  cost  sharing  can 
include  beneficial  services  or  items  such 
as  manpower,  equipment,  consultants, 
and  computer  time  that  are  allocable  in 
accordance  with  applicable  cost 
principles. 

The  Golden  Field  Office  has  been 
assigned  the  responsibility  of  issuing 
the  solicitation  and  administering  the 
awards.  Ideas  that  have  a  significant 
energy  savings  impact  and  future 
commercial  market  potential  are  chosen 
for  financial  support  through  the 
competitive  solicitation  process.  The  l&I 
Program  will  provide  financial 
assistance  of  up  to  $75,000  for  Category 
1  and  up  to  $250,000  for  Category  2  to 
applications  that  fall  within  the 
"conceptual"  and  "developmental" 
stages  of  development,  respectively.  To 
be  considered  for  a  Category  2  award,  a 
bench-scale  model  and/or  other 
preliminary  investigations  must  be 
complete.  Each  award  may  cover  a 
project  period  of  up  to  one  year  for 
Category  1  and  up  to  two  years  for 
Category  2. 

A  selection  of  former  projects  funded 
by  the  I&I  Program  that  have  reached 
commercial  markets  include  the 
following: 

•  Meta-Lax  Stress  Relief  Equipment 
offers  distinct  advantages  over 
conventional  heat  treatment  methods.  It 
uses  less  energy,  is  portable,  can  handle 
any  size  metal  part,  and  treats  metal 
stress  in  hours  versus  days. 

•  Aero  Cylinder  Technology  replaces 
conventional  cylinders  by  combining  air 
spring  bellows  into  assemblies  for  use 
on  machines  (such  as  pimch  presses)  to 
control  motion  and  large  masses.  The  air 
springs  act  as  counter  balancers  and 
press  cushioners  to  eliminate  aligiunent 
problems.  This  proper  alignment 
reduces  downtime  and  compressed  air 
losses,  resulting  in  significant  energy 
savings. 

•  Electro-Optic  Inspection  of  Heat 
Exchangers  is  a  laser-based, 
nondestructive  evaluation  system  for 
inspecting  heat  exchanger  tubing  for 
internal  corrosion,  erosion,  scale 
buildup,  and  deformation.  Benefits  to 
petrochemical,  pulp  and  paper,  and 
power-generation  plants  include 
reduced  downtime  and  increased 
efficiency. 

•  Hydrodynamic  Multi-Deflection 
Pad  Bearings  optimize  bearing  operation 


in  high-speed,  combined  heat  and 
power  turbines,  high-load  electric 
motors  or  gear  boxes,  air  or  gas 
compressors,  and  air  conditioning 
refrigeration  equipment.  Energy  loss  due 
to  friction  is  reduced  up  to  forty-percent 
by  using  fluids  as  a  wedge  between  pads 
and  moving  parts. 

Availability  of  Funds  for  FY  2003: 
DOE  is  announcing  the  availability  of 
up  to  $1.2  million  in  agreement  funds 
for  Fiscal  Year  2003.  The  awards  will  be 
made  through  a  competitive  solicitation. 
DOE  reserves  the  right  to  fund  in  whole 
or  in  part  any,  all,  or  none  of  the 
proposals  submitted  in  response  to  this 
notice. 

Issued  in  Golden,  Colorado,  on  February 
13,  2003. 
Jerry  L.  Zinuner, 

Director,  Office  of  Acquisition  an^  Financial 
Assistance,  Golden  Field  Office. 
(FR  Doc.  03-4865  Filed  2-28-03;  8:45  am) 
BtUMQCOOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-221-001] 

High  Island  Offshore  System,  LLC; 
Notice  of  Compliance  Filing 

February  24,  2003. 

Take  notice  that  on  February  19,  2003, 
High  Island  Offshore  System,  L.L.C. 
(HIOS)  tendered  for  filing  an 
explanation  concerning  the  revised  tariff 
sheets  filed  in  this  docket  on  December 
31,  2002,  as  required  by  the 
Commission's  Order  of  January  30,  2003 
in  this  docket. 

HIOS  states  that  such  revised  tariff 
sheets  were  primarily  the  result  of  the 
elimination  of  Rate  Schedules  T  and  I, 
as  well  as  necessary  ministerial  and 
conforming  changes  related  to  the 
elimination  of  those  schedules. 

HIOS  states  that  a  full  copy  of  its 
filing  is  being  served  on  all 
jurisdictional  customers,  applicable 
state  commissions  and  interested  parties 
that  have  requested  service. 

Any  person  desiring  to  protest  said 
filing  shoulfi  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docvunent. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4847  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-258-^1] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Tariff  Filing 

February  24,  2003. 

Take  notice  that  on  February  20,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  informed  the  Commission 
that  the  following  tariff  sheets  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  on 
February  14,  2003,  are  proposed  to  have 
an  effective  date  of  April  1,  2003: 

Tenth  Revised  Sheet  No.  4A  • 

Eighth  Revised  Sheet  No.  58 

Eighth  Revised  Sheet  No.  59 

First  Revised  Sheet  No.  60E 

Fifth  Revised  Sheet  No.  67 

Original  Sheet  No.  4B 

First  Revised  Sheet  No.  58A 

Original  Sheet  No.  60D.01 

Third  Revised  Sheet  No.  66A 

Iroquois  states  that  the  proposed 
effective  date  originally  proposed  in  the 
February  14,  2003  filing  was  March  14, 
2003.  However,  by  a  letter  dated 
February  20,  2003,  Iroquois  advised  the 
Commission  that  it  had  determined  that 
it  will  not  be  able  to  commence  the  new 
service  until  Aprill,  2003,  and 
therefore  the  proposed  effective  date  of 
the  tariff  sheets  is  April  1,  2003. 
.  Iroquois  respectfully  requests  any 
necessary  waivers  of  the  Commission's 
regulations  to  permit  the  filing  to 
become  effective  as  proposed. 

Iroquois  states  that  the  purpose  of  the 
tariff  changes  is  to  implement  a  new 
Extended  Receipt  and  Extended 


Delivery  Point  Service,  which  would 
extend,  on  a  secondary  basis,  a  shipper's 
existing  firm  transportation  path  to 
downstream  or  upstream  zones. 

Iroquois  states  that  copies  of  this 
amended  filing  were  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies  and  all  parties 
to  the  jwoceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assist^ance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  "filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4848  Filed  2-28-03;  8:45  am] 

BHJJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC0&-52-000] 

The  Mission  Group,  on  Behalf  of  Its 
Public  Utility  Subsidiaries;  Notice  of 
Filing 

February  24,  2003. 

Take  notice  that  on  February  5,  2003, 
The  Mission  Group  (Applicant),  acting 
on  behalf  of  its  public  utility 
subsidiaries,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
for  authorization  of  a  transfer  of  indirect 
control  of  jiaisdictional  facilities, 
arising  from  the  proposed 
reincorporation  of  the  Applicant  imder 


the  laws  of  the  State  of  Delaware. 
Applicant  states  that  the  proposed 
transaction  brings  it  within  the  same 
corporate  governance  regime  as  its 
principal  subsidiaries,  Edison  Mission 
Energy  and  Mission  Energy  Holding 
Company,  and  will  have  no  effect  on 
competition,  rates,  or  regulation  and  is 
consistent  with  the  public  interest. 

Any^person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  March  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4845  Filed  2-28-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-51-000] 

Natural  Gas  Pipeline  Company  of  - 
America;  Notice  of  Application 

February  24,  2003. 

Take  notice  that  on  February  13,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
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No.  CP03-51-000  an  application, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  subpart  A  of  part 
157  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  Natural  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  six  (6)  new  injection/ 
withdrawal  wells  (I/W)  and, 
appurtenant  facilities,  and  the 
conversion  of  three  (3)  observation  wells 
to  I/W  wells  at  Natural's  Sayre  Storage 
Field  (Sayre)  located  in  Becidiam 
County,  Oklahoma  .  all  as  more  fully  set 
forth  in  its  petition  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwv,'. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Any  questions  concerning  Natiu^l's 
application  should  be  directed  to  Floyd 
Hofstetter,  Vice  President,  Storage 
Operations,  Natural  Gas  Pipeline 
Company  of  America,  747  East  22nd 
Street,  Lombard,  Illinois  60148  at  (630) 
691-3660. 

Natural  states  that  these  additional 
facilities  are  necessary  to  maintain 
Sayre's  current  level  of  service  to  the 
interstate  market  and  will  offset  reduced 
deliverability  resulting  from  a  reduction 
of  cushion  inventory  by  Oklahoma 
Natural  Gas  Storage  Company.  Natural 
notes  that  the  current  certificated 
maximum  capacity  is  90.4  Bcf  and  the 
certificated  maximum  daily  withdrawal 
is  400  MMcf,  however.  Natural  is  not 
requesting  an  increase  in  the  maximum 
inventory  or  in  the  peak  day 
withdrawal.  Natural  states  that  the  cost 
of  the  project  is  approximately  $2.8 
million  and  Natural  requests  rolled-in 
rate  treatment  for  the  new  facilities. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project,  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date, 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 


CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant'and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  the  project.  The  Commission  will 
consider  these  comments'  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Conunission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receiv«*:opies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commissions'  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to  exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 


enviroiunental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385. 2001  (a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4844  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-1 76-078] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

February  24,  2003. 

Take  notice  that  on  February  20,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
beconie  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1 ,  Substitute 
Original  Sheet  No.  26D.01,  to  be 
effective  January  1,  2003. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  the-Commission's 
order  issued  January  30,  2003,  in  Docket 
No.  RP99-1 76-075,  which  conditionally 
accepted  Sheet  No.  26D.01. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conmiission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ttee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  4.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4850  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP(»-259-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

February  24.  2003. 

Take  notice  that  on  February  20,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff,  to  be  effective 
March  22,  2003. 

Second  Revised  Sheet  No.  4 
Twenty-Eighth  Revised  Sheet  No.  5 
Fifteenth  Revised  Sheet  No.  5A 
Fifteenth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  6A 
Third  Revised  Sheet  No.  11 
Fifth  Revised  Sheet  No.  56A 
Sixth  Revised  Sheet  No.  58 
Tenth  Revised  Sheet  No.  59 
Seventh  Revised  Sheet  No.  60B 
Sixth  Revised  Sheet  No.  62 
Sixth  Revised  Sheet  No.  63 
First  Revised  Sheet  No.  67A 
Eighth  Revised  Sheet  No.  68 
Second  Revised  Sheet  No.  69 
Original  Sheet  No.  69A 
Ninth  Revised  Sheet  No.  75 
Second  Revised  Sheet  No.  991 
Seventh  Revised  Sheet  No.  163 
First  Revised  Sheet  No.  179H 
First  Revised  Sheet  No.  185A 
First  Revised  Sheet  No.  185B 
Third  Revised  Sheet  No.  187 
Fourth  Revised  Sheet  No.  193 
Second  Revised  Sheet  No.  194 
Third  Revised  Sheet  No.  196 
Third  Revised  Sheet  No.  197 

Questar  states  that  its  filing  proposes 
a  "cleanup"  of  specific  aspects  of  its 
tariff  language,  including  the  removal  of 


tariff  language  affected  by  the 
Commission's  announcement  of  the 
removal  of  the  waiver  of  the  rate  ceiling 
on  short-term  capacity-release 
transactions  that  expired  September  30, 
2002,  pursuant  to  18  CFR  284.8(i). 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 

Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
jfree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  4,  2003. 

Magalie  R.  Salas, 

•  Secretary; 
(FR  Doc.  03^849  Filed  2-28-03:  8.45  am)   . 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-50-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

Dated:  Februarj'  24,  2003. 

On  February  11,  2003,  Tennessee  Gas 
Pipeline  Company  (Tennessee),  9  East 
Greenway  Plaza,  Houston.  Texas  77046, 
filed  in  Docket  No.  CP03-50-000,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 


and  part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  in  place  the  Yalobusha 
pipeline  segment  800-2  located  in 
Grenada  County,  Mississippi,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. , 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.goy  or  toll- 
hee  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

Tennessee  states  that  in  1963  it         _  . 
constructed  a  secondary  river  crossing 
of  the  Yalobusha  River  in  Grenada 
Count>',  Mississippi,  pursuant  to 
authorization  granted  in  Docket  No. 
CP63-48-000  and  this  segment  known 
as  the  Yalobusha  pipeline  segment  800- 
2  is  thirty  inches  in  diameter  and  is 
approximately  1 ,000  feet  in  length. 
Tennessee  further  states  that:  (1)  The 
Yalobusha  pipeline  segment  800-2  was 
constructed  to  minimize  service 
interruption  while  the  existing  crossing. 
Line  800-1 ,  was  lowered;  (2)  to  safely 
lower  Line  800-1 ,  Termessee  first 
constructed  the  new  crossing  and  then 
temporarily  removed  Line  800-1  from 
service;  and  (3)  subsequent  to  lowering 
Line  800-1,  Tennessee  redirected  the 
flow  of  gas  from  the  Yalobusha  pipeUne 
segment  800-2  back  to  Line  800-1 

Termessee  indicates  that  it  does  not 
currently  rely  on  the  Yalobusha  pipeline 
segment  800^2  to  provide  service  to  any 
customers,  hi  addition,  Tennessee  .states 
that  it  plans  to  perform  maintenance  on 
the  Line  800-1  segment  in  2003  to  make 
it  piggable.  Because  of  its  infrequent 
use.  maintenance  issues,  and  redundant 
nature,  Teimessee  states  that  it  proposes 
to  abandon  the  Yalobusha  pipeline 
segment  800-2  when  Tennessee  is  in 
Grenada  County,  Mississippi, 
performing  maintenance  on  Line  800-1 
to  make  it  piggable.  Additionally, 
Tennessee  states  that  the  abandonment 
of  the  line  will  not  significantly  affect 
its  capacity.  According  to  Tennessee, 
the  results  of  the  abandonment  of 
Yalobusha  pipehne  segment  800-2  will 
be  a  0.060%  reduction  in  capacity  arid 
that  the  cost  associated  with  the 
proposed  abandonment  is  $262,000. 

Any  questions  concerning  this 
application  may  be  directed  to  Jacques 
Hodges,  Attorney,  Tennessee  Gas 
Pipeline  Company.  9  East  Greenway 
Plaza,  Houston,  Texas  77046,  at  (832) 
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676-5509  or  fax  (832)  676-2251  or 
Veronica  Hill,  Certificates  &  Regulatory 
Compliance,  at  (832)  676-3295  or  fax 
(832)676-2231. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion -to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  conmients  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
<  If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 
Comment  Date:  March  6,  2003. 

Magalie  R.  Saias, 

Secretary. 

IFR  Doc.  03-4843  Filed  2-28-03:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-51-000] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Browneli,  Westar  Energy,  Inc.; 
Order  Conditionally  Granting 
Auttiorization  To  Issue  Long-Term 
Unsecured  Debt  and  Announcing  New 
Policy  on  Conditioning  Securities 
Authorizations 

Issued:  February  21.  2003. 

1.  In  this  order,  the  Commission  will 
grant  Westar  Energy,  Inc.'s  (Westar. 
formerly  Western  Resources,  Inc.) 
request  to  issue  long-term,  unsecured 
debt,  but  will  do  so  conditionally  with 
restrictions  on  this  authorization.  In 
addition,  the  Conmiission  intends  that 
all  future  issuances  of  secured  and 
unsecured  debt  authorized  by  the 
Commission  will  be  similarly 
conditioned.  This  order  benefits 
customers  by  ensuring  that  the 
authorization  of  a  public  utility  to  issue 
securities  accords  with  the  requirements 
of  section  204  of  the  Federal  Power  Act 
(FPA).i 

Background  • 

2.  On  September  6,  2002,  Westar 
submitted  an  application  pursuant  to 
section  204(a)  of  the  FPA  ^  seeking 
authorization  to  issue  long-term, 
unsecured  debt  in  an  amount  not  to 
exceed  $650  million  at  any  one  time. 
Westar  also  requests  a  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2  (2002). 

3.  On  November  1,  2002.  the  Director 
of  the  Office  of  Markets,  Tariffs,  and 
Rates'  Division  of  Tariffs  and  Market 
Development-Central  requested 
additional  information  from  Westar. 
Westar  filed  its  response  on  November 
15,  2002  (Westar  Response).  Westar, 
among  other  things,  provided  details 
related  to  its  existing  soon-to-mature 
debt  securities,  *  its  proposed  debt' 
issuance  and  why  it  believes  the 
proposed  issuance  of  the  long-term, 
unsecured  debt  is  in  the  public  interest. 

Notice,  Interventions  and  Motions 

4.  Notices  of  the  application  and  the 
data  request  response  were  published  in 


the  Federal  Register,  67  FR  59058 
(2002)  and  67  FR  70725  (2002), 
respectively.  The  Kansas  Commission 
filed  a  notice  of  intervention  and 
comments  on  October  2,  2002.  MBIA 
Insurance  Company  (MBIA)  submitted 
timely  motions  to  intervene  and 
comments  on  October  3,  2002,  and 
December  11,  2002. 

5.  The  Kansas  Commission  states  that 
the  Commission  should  view  Westar's 
application  in  the  context  of  concerns 
about  the  capital  structure  and  debt 
obligations  of  Westar  and  its  affiliates.'' 
The  Kansas  Commission  also  states  that 
the  Commission  should  not  construe  its 
filing  as  a  request  to  deny  Westar 
financing.  However,  the  Kansas 
Commission  emphasizes  that  its 
decision  not  to  protest  is  based  and 
conditioned  upon  Westar's  declarations 
that  the  proceeds  will  be  used  solely  to 
retire  existing  debt  and  that  any  debt 
issued  will  be  "unsecured."^ 

6.  MBIA  insures  approximately  $500 
million  of  bonds  secured  by  the  first 
mortgage  pledge  of  Westar  and  its 
subsidiary,  Kansas  Gas  and  Electric 
Company,  jmd  closely  tracks  Westar's 
financial  health.  MBIA  states  that  it  has 
become  alarmed  at  what  it  views  as 
recent  indications  regarding  troubling 
financial  and  management  issues  with  - 
Westar,^  and  that  Westar's  application 
contains  scant  information  on  how 
Westar's  proposed  issuance  will  relate 
to  Westar's  strained  financial  status. 
MBIA  encourages  the  Commission  to 
exercise  appropriate  due  diligence  to 
ensure  that  the  standards  of  section  204 
are  met  and  that  the  issuance  of  the 
securities  will  not  lead  to  further 
deterioration.'^ 

7.  On  October  18,  2002,  Westar 
submitted  an  answer  in  response  to  the 
Kansas  Commission's  and  MBIA's 
comments. 

8.  On  November  26,  2002,  the  Kansas 
Commission  filed  a  motion  to  lodge  its 
Order  No.  51.  requiring  financial  and 
corporate  restructuring  by  Westar.  This 
order  requires  Westar  to  obtain  Kansas 
Commission  approval  before  the 
issuance  of  any  debt,  to  structurally 
separate  its  utility  subsidiaries  from  its 
non-utility  businesses  and  to  reverse 
certain  accounting  transactions  among 
its  affiliates.  Order  No.  51  also  provides 


•  16  U.S.C.  824c  (2000). 

2  16  U.S.C.  824c(a)  (2000). 

'  Westar's  pre-existing  debt  issuances  were 
authorized  by  either  this  Commission  or  the  Kansas 
Corporation  Commission  (Kansas  Commission) 
with  no  conditions  imposed  on  how  much  of  the 
borrowings  could  be  used  for  non-utility  businesses 
or  the  amount  of  Westar's  assets  that  could  be  usad 
to  secure  the  debt. 


*  See  Kansas  Commission  Notice  of  Intervention 
at  2. 

*  Id.  at  3-4. 

"MBIA  notes:  (1)  An  anticipated  Kansas 
Commission  order  requiring  a  comprehensive 
restructuring.  (2)  reports  of  grand  jury 
investigations  of  company  executives  and  (3) 
Westar's  efforts  in  seeking  an  exemption  from 
limitations  imposed  by  the  Investment  Company 
Act  of  1940. 

'  See  Motion  to  Intervene  at  1-2. 


that  Westar  should  take  steps  to  reduce 
its  debt,  utilizing  available  cash  flow 
from  electric  operations  to  reduce  non- 
utility  debt  secvu-ed  by  utility  assets. 
The  Kansas  Commission  states  that 
Westar  should  consider  the  sale  of 
subsidiaries  Protection  One,  Inc.  and 
ONEOK,  Inc.  stock,  and  a  reduction  of 
dividends." 

9.  On  January  6,  2003,  the  Kansas 
Commission  filed  a  motion  to  lodge  its 
Order 

No.  55,  clarifying  Order  No.  51. 
Among  other  things.  Order  No.  55 
clarifies  Westar's  financial  and 
corporate  restructuring  requirements; 
establishes  an  August  1,  2003, 
restructuring  deadline;  requires  monthly 
progress  reports  on  Westar's  debt 
reduction;  affirms  that  Westar  must 
reduce  secured  utility  debt  by  $100 
million  per  year  from  cash  flow;  affirms 
that  the  appropriate  amount  of  debt  after 
the  restructuring  is  $1.47  billion;  and 
affirms  the  Kansas  Commission's 
authority  to  require  Kansas  Commission 
approval  before  the  issuance  of  any 
additional  debt.« 

Discussion 

Procedural  Matters 

10.  Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  (2002),  the 
notice  of  intervention  and  timely, 
unopposed  motion  to  intervene  serve  to 
make  the  parties  that  filed  them  parties 
to  this  proceeding.  Rule  213(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.213,  prohibits 
answers  to  protests  unless  otherwise 
permitted  by  the  decisional  authority. 
We  do  not  find  that  good  cause  exists 
to  allow  Westar's  answer,  as  it  does  not 
provide  additional  information  assisting 
us  in  the  decision-making  process. 

11.  Rule  212(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  allows  motions  to  be  filed  by 
participants  who  have  filed  timely, 
interventions  that  have  not  been 
denied.'"  Accordingly,  the  Commission 
accepts,  and  the  Commission  will  grant, 
the  Kansas  Commission's  motions  to 
lodge  Order  Nos.  51  and  55. 

Westar's  Conditioi\al  Securities 
Authorization 

12.  Section  204(a)  of  the  FPA  provides 
that  requests  for  authority  to  issue 
securities  or  to  assume  liabilities  shall 
be  granted  if  the  Commission  finds  that 
the  issuance: 

(a)  is  for  some  lawful  object,  within 
the  corporate  purposes  of  the  applicant. 


and  compatible  with  the  public  interest, 
which  is  necessary  or  appropriate  for  or 
consistent  with  the  proper  performance 
by  the  applicant  of  service  as  a  public 
utility  and  which  will  not  impair  its 
ability  to  perfonn  that  service,  and  (b) 
is  reasonably  necessary  or  appropriate 
for  such  purposes." 

13.  The  Commission  concludes  that 
Westar's  requested  aijtthorization,  as 
conditioned  below,  meets  the  standards 
of  section  204. 

14.  The  Commission  finds  that  the 
proposed  issuance  of  long-term, 
unsecured  debt  is  for  a  lawful  object 
within  Westar's  corporate  piu-poses  and 
is  necessary,  appropriate  and  consistent 
with  Westar's  performance  as  a  public 
utility.  Westar  states  it  will  issue  the 
proposed  debt  in  the  second  quarter  of 
2003  and  use  the  proceeds  to  refinance 
debt  that  effectively  matures  in  August 
2003  by  virtue  of  a  put/call  agreement. '- 
Westar  also  states  it  is  refinancing  the 
unsecured  debt  in  order  to  meet  the 
requirements  of  a  bank  credit  agreement 
requiring  the  debt  to  be  retired  60  days 
prior  to  maturity  and  that  without  the 
ability  to  refinance  Westar  could  . 
potentially  face  a  liquidity  crisis.'  ^ 
Refinancing  or  retiring  debt  is  a  lawful 
object  and  is  routinely  practiced  in  the 
electric  industry.  The  Commission 
further  finds  that  the  authorization,  as 
conditioned  below,  is  necessary  and 
appropriate,  giving  Westar,  a  non- 
investment  grade  issuer,"*  the  flexibility 
necessarv  to  refinance  its  debt  securities 
with  the  most  favorable  terms. 

15.  In  reviewing  filings  under  section 
204,  the  Commission  evaluates  a 
utility's  financial  viability  based  on  a 
review  of  the  financial  statements 
submitted  in  the  application  and  the 
utility's  interest  coverage  ratio.  An 
interest  coverage  ratio  is  a  measure  of 
the  utility's  abifity  to  meet  future  debt 
and  interest  payments. '^  Westar's  pro 
forma  interest  coverage  ratio  is  less  than 
what  the  Commission  would  typically 
prefer  due  in  large  part  to  approximately 
$657  million  of  non-cash  charges  from 
its  non-utility  subsidiaries  that 
negatively  impacted  Westar's  financial 
statements.  However.  Westar  has  a  bank 
covenant  requirement  in  place,  similar 
to  the  Commission's  interest  coverage 
ratio,  whereby  Westar  must  attain  a 


minimum  ratio  of  consolidated  earnings 
before  interest,  taxes,  depreciation,  and 
amortization  to  consolidated  interest 
expense  of  2.0  to  1.0.  Westar's  ratios  on 
an  actual  and  pro  forma  basis  are  2.7  to 
1.0  and  2.5  to  1.0,  respectively,  and  as 
these  ratios  show,  Westar  meets  the 
bank  covenant  requirement  both  before 
and  after  the  proposed  financing.'** 

16.  In  evaluating  Westar's  financial 
viability,  the  Commission  also  reviewed 
Westar's  debt  maturities  and  cash  flow 
projections  over  the  next  five  years. 

^  While  Westar's  debt  maturities  between 
'  October  2002  and  December  2007  total 
more  than  $2.7  billion,  Westar  projects 
it  will  be  able  to  meet  these  obligations 
as  they  come  due.'"  Westar  also 
projected  a  free  cash  flow  remaining 
after  the  payment  of  interest  and 
dividends  in  excess  of  $115  million  for 
each  of  the  next  four  years '"  and  states 
it  will  be  used  to  further  reduce 
compan'V  debt.'" 

17.  The  Commission  has  considered 
all  the  above  information  concerning 
Westar's  financial  viability.^"  While  we 
recognize  that  Westar's  financial 
condition  has  deteriorated,  in  large  part 
due  to  its  non-utility  business  activities, 
without  the  proposed  authorization  to 
refinance  soon-to-mature  debt  Westar 
could  face  a  liquidity  crisis,  ultimately 
harming  the  public  interest. 

18.  We  also  note  that  authorization 
can  be  granted  only  if  doing  so  will  be 
consistent  with  Westar  providing  public 
utility  ser\'ice  and  will  not  impair  its 
ability  to  provide  such  ser\'ice.  We 
believe  that  with  the  conditions  ordered 
below  we  can  make  this  finding. 

19.  Therefore,  the  Commission  will 
conditionally  authorize  Westar's  request 
to  issue  long-term,  unsecured  debt  in  an 
amount  not  to  exceed  $650  million, 
subject  to  the  following  conditions.^' 


«  See  Motion  to  Lodge  Order  No.  51  at  1-2. 
»See  Motion  to  Lodge  Order  No.  55  at  2-3. 
lu  See  18  CFR  385.212  (2002). 


"  16  U.S.C.  824c(a)  (2000). 

'2  See  Application  at  2-3:  Westar  Response  7. 

' '  See  Westar  Response  7. 

'••  See  We-star  Response  7.  Independent  credit 
agencies,  such  as  Standard  and  Poor's  and  Moody's 
Investors  Services,  rated  Westar's  unsecured  debt 
securities  as  BB-  and  Ba2.  respectively,  with 
"  negative  outlooks.  See  Application  at  2. 

"The  interest  coverage  ratio  is  a  calculation  of 
income  before  interest  and  taxes  divided  by  total 
interest  expense. 


"'  See  Westar  Response  6. 

1"  .See  Westar  Response  12. 

'"Westar  calculates  free  cash  flow  by  adding 
depreciation  and  amortization  to  net  income,  then 
subtracting  capital  expenditures  and  stock 
dividends.  '' 

'"  See  Westar  Response  12. 

™The  Division  of  Regulatory  Audits  in  the 
Commission's  Office  of  the  Executive  Director 
performed  an  audit  and  found  that  since  1995 
Westar  has  issued  substantial  amounts  of  new  debt 
and  used  the  proceeds  to  finance  non-utility 
business  ventures  and  to  cover  operating  losses 
incurred  bv  non-utility  businesses  The  auHit  repiirl 
-identifies  the  following  adverse  consequences:  The 
credit  rating  for  Westar  securities  is  "junk  status: " 
Westar  debt  is  more  costly  and  more  difficult  to 
obtain  on  economically  favorable  terms;  Westar's 
ratepayers  are  at  risk  for  paying  the  increased  cost 
of  debt  if  Westar  cannot  generate  enough  cash  flow 
from  utilitv  operations  to  cover  the  increased  debt 
costs:  and  Westar  will  be  left  with  a 
disproportionate  amount  of  debt  if  it  "spins  ofT' 
some  or  all  of  its  non-utility  businesses 

2'  The  scope  of  the  Commissicm's  jurisdiction 
over  securities  issuances  is  limited.  For  example. 

Continued 
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First,  the  proceeds  of  the  debt  must  be 
used  solely  for  the  purpose  of  retiring 
outstanding  indebtedness,  including 
accrued  and  unpaid  interest  due  at 
maturity.  Second,  Westar  is  required  to 
file  quarterly  informational  status 
reports  detailing  its  financial  condition 
and  debt-reduction  efforts  within  30 
days  of  the  end  of  each  calendar  quarter. 
Third,  Westar  must  file  a  Report  of 
Securities  Issued  within  30  days  after 
the  sale  or  placement  of  the  long-term, 
unsecured  debt,  as  stated  in  the 
Commission's  regulations.^^  Finally, 
Westar  must  also  abide  by  the  following 
restrictions  on  secured  and  unsecured 
debt. 

20.  The  Commission  will  impose  four 
additional  restrictions  and  it  is  the 
Commission's  intention  that  these 
restrictions  will  be  applied  to  all  future 
public  utility  issuances  of  secured  and 
unsecured  debt  authorized  by  this 
Commission.^3  First,  public  utilities 
seeking  authorization  to  issue  debt  that 
is  secured  {i.e.,  backed)  by  utility  assets 
must  use  the  proceeds  of  the  debt  for 
utility  purposes  only.  Second,  with 
respect  to  such  utility  asset-seciued  debt 
issuances,  if  any  utility  assets  that 
secure  such  debt  issuances  are  divested 
or  "spun  off,"  the  debt  must  "follow" 
the  asset  and  be  divested  or  "spun  ofT' 
as  well. 

21.  Third,  if  assets  financed  with 
unsecured  debt  are  divested  or  "spun 
off,"  the  associated  unsecured  debt  must 
follow  those  assets.  Specifically,  if  any 
of  the  proceeds  from  unsecured  debt  are 
used  for  non-utility  purposes,  the  debt 
likewise  must  "follow"  the  non-utility 
assets  and  if  the  non-utility  assets  are 
divested  or  "spun  off'  then  a 


section  204  of  the  FPA  does  not  apply  to  a  public 
utility  organized  and  operating  in  a  state  where  its 
securities  issuances  are  regulated  by  a  state 
commission.  See.  16  U.S.C.  824c(f)  (2000).  The 
Kansas  Commission  follows  a  similar  statute 
whereby  it  must  authorize  the  issuance  of  long-term 
securities  unless  the  issuance  requires  a  registration 
statement  to  be  filed  with  the  Securities  and 
Exchange  Commission  or  the  public  utility  obtains 
authorization  from  another  state  or  federal  agency. 
SeeK.S.A.  §66-125(2001).  As  directed  in  Order 
Nos.  51  and  55,  for  all  future  securities 
authorizations  Westar  must  receive  Kansas 
Commission  approval  before  the  issuance  of  any 
future  debt.  Thus,  as  long  as  Westar  complies  with 
this  requirement  it  will  not  need  our  approval  prior 
to  such  issuance.  Westar  should,  however,  file  with 
us  an  informational  copy  of  any  future  securities 
issuance  applications  that  are  subject  to  approval  by 
the  Kansas  Commission. 

^2  See  18  CFR  34.10,  131.43  (2002). 

^^  MBIA  recently  testified  at  the  Commission's 
January  16,  2003,  technical  conference  on  capital 
availability  for  energy  markets,  citing  concerns  that 
holding  companies  use  assets  of  regulated  utilities 
to  keep  shaky  unregulated  ventures  afloat.  MBIA 
requested  that  the  Commission  take  a  more  active 
role  in  analyzing  proposed  securities  issuances  and 
use  its  section  204  authority  to  rigorously  evaluate 
how  debt  will  be  used.  See  16  U.S.C.  B24c(a)  (2000). 


proportionate  share  of  debt  must 
"follow"  the  associated  non-utility 
assets  by  being  divested  or  "spun  off" 
as  well.  Last,  with  respect  to  unsecured 
debt  used  for  utility  purposes,  if  utility 
assets  financed  by  unsecured  debt  are 
divested  or  "spun  off'  to  another  entity, 
then  a  proportionate  share  of  the  debt 
also  must  be  divested  or  "spun  off'. 

22.  These  restrictions  should  prevent 
public  utilities  from  borrowing 
substantial  amounts  of  monies  and 
using  the  proceeds  to  finance  non-utility 
businesses.  These  restrictions  thus 
should  ensure  that  future  issuances  of 
debt  are  compatible  with  the  public 
interest,  will  not  impair  a  public 
utility's  ability  to  perform  in  the  futiu-e 
and  provide  appropriate  ratepayer 
protection.24 

Information  To  Be  filed  in  Future 
Section  204  Applications 

23.  Part  34  of  the  Commission's 
regulations  sets  out  the  filing 
requirements  for  public  utilities  seeking 
Commission  authorization  of  the 
issuance  of  securities  or  the  assumption 
of  liabilities.^^  In  order  for  the 
Commission  to  determine  if  a  security 
issuance  is  in  the  public  interest,  an 
application  for  authority  to  issue 
securities  must  contain,  among  other 
things,  certain  corporate  information,  a 
statement  as  to  whether  or  not  any  state 
regulatory  body  requires  an  application 
for  authorization  to  issue  the  sectuities, 
a  summary  of  any  rate  changes  that  may 
apply  during  or  after  the  period  of  the 
issuances,  along  with  accompanying 
exhibits.  26 

24.  The  Commission  takes  this 
opportunity  to  remind  public  utilities 
that  they  must  include  in  their 
applications  all  information  required  in 
pari  34  of  the  Commission's  regulations. 
Specifically,  public  utilities  must 
include  information  on  the  amount, 
type,  maturity  date  and  whether  any  of 
the  proposed  debt  issuances  will  be 
secured  or  unsecured.  Public  utilities 
also  must  provide  a  detailed 
explanation  of  the  purpose  for  the 
requested  securities  and  state  if  the 
issuance  will  be  used  for  utility  or  non- 
utility  purposes.  Public  utilities  must 
explain  how  the  proposed  issuance 
meets  the  standards  of  section  204(a), 
rather  than  merely  making  a  declaration 
that  it  does  so.  Finally,  the  board  of 
directors'  resolutions  must  include  a 
discussion  of  the  type,  amount,  and 
purpose  of  the  proposed  issuance  and 
the  financial  statements  should  be 


^*  These  restrictions  are  also  consistent  with  the 
audit  report  discussed  above.  See  supra  note  20. 
"  See  18  CFR  part  34  (2002). 
^*ld.  at  §§34.3  through  34.9. 


calculated  on  both  an  actual  and  pro 
forma  basis. 

25.  We  also  remind  public  utilities 
that  section  204  gives  the  Commission 
the  authority  to  issue  supplemental 
orders,  and  modify  the  provisions  of  any 
previous  order  as  to  the  particular 
purposes,  uses,  and  extent  to  which,  or 
the  conditions  under  which,  any 
security  or  the  associated  proceeds  may 
be  applied.^'  Westar  as  well  as  other 
public  utilities  are  hereby  put  on  notice 
that  the  Commission  plans  to  review  the 
required  filings  and  reports,  and  may 
issue  supplemental  orders  as  necessary. 

26.  Finally,  while  state  regulatory 
authorities  may  not  have  approval  over 
a  public  utility's  request  for  authority  to 
issue  securities  or  assume  liabilities 
filed  with  the  Commission  pursuant  to 
section  204  of  the  FPA,  we  recognize 
such  matters  can  have  a  significant 
impact  on  the  applicant's  ability  to 
perform  its  public  utility  obligations  at 
the  retail  level.  Thus,  the  Commission 
would  find  the  views  of  the  state 
commissions  with  retail  rate  jurisdiction 
over  section  204  applicants  helpful  and 
we  encourage  those  commissions  to  file 
comments  in  section  204  proceedings. 

The  Commission  orders: 

(A)  Westar  is  hereby  conditionally  "" 
authorized  to  issue  long-term, 
unsecured  debt  in  an  amount  not  to 
exceed  $650  million  at  any  one  time, 
under  the  terms  and  conditions  and  for 
the  purposes  specified  in  the 
application  and  this  order,  subject  to  the 
conditions  discussed  in  the  body  of  this 
order. 

(B)  Westar's  requested  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2  is  hereby  granted. 

(C)  This  authorization  is  effective  as 
of  the  date  of  this  order  and  terminates 
two  years  thereafter. 

(D)  The  authorization  granted  in 
Ordering  Paragraph  (A)  above  is  without 
prejudice  to  the  authority  of  the 
Commission  with  respect  to  rates, 
services,  accounts,  valuation,  estimates, 
or  determinations  of  cost,  or  any  other 
matter  whatsoever  now  pending  or 
which  may  come  before  the 
Commission. 

(E)  Nothing  in  this  order  shall  be 
construed  to  imply  any  guarantee  or 
obligation  on  the  pari  of  the  United 
States  with  respect  to  any  security  to 
which  this  order  relates. 

(F)  The  Secretary  is  hereby  directed  to 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
Magalie  R.  Salas, 
Secretary. 
(FR  Doc.  03-4835  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-1 56-003,  et  al.] 

TRANSLInk  Development  Company, 
LLC,  et  al.;  Electric  Rate  and  Corporate 
Rlings 

February  24.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1,  TRANSLink  Development  Company, 
LLC 

[Docket  Nos.  EC01-15&-003,ER01-31 54-003 
and  ER03-83-0021 

Take  notice  that  on  February  19,  2003, 
TRANSLink  Development  Company, 
LLC  (TRANSLink)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  for  its 
review  and  approval,  a  compliance 
filing  in  the  aforementioned  dockets. 
The  compliance  filing  responds  to 
Commission  Orders  regarding  the  rates 
and  terms  of  service  that  TRANSLink 
will  provide  to  customers  after  joining 
the  Midwest  ISO  as  an  independent 
transmission  company,  thereby 
expanding  the  scope  of  the  Midwest  ISO 
regional  transmission  organization  to 
include  the  transmission  systems  of  the 
TRANSLink  Participants,  including 
both  jurisdictional  utilities  and 
m.unicipal  and  cooperative  public 
power  systems. 

TRANSLink  states  that  this 
compliance  filing  has  been  served  on 
the  parties  for  the  service  lists  in  Docket 
Nos.  ECOl-156,  ER01-3154,'and  ER03- 
83,  to  the  state  regulatory*  authorities  in 
each  of  the  states  in  which  any  of  the 
jurisdictional  TRANSLink  Participants 
provides  electric  service  to  consumers 
or  operates  transmission  facilities,  and 
to  all  customers  taking  service  under  an 
open  transmission  tariff  of  one  of  the 
TRANSLink  Participants  that  will  be 
superseded  by  the  TRANSLink  Rate 
Schedule. 

Comment  Date:  March  12,  2003. 

2.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-85-001I 

Take  notice  that  on  February  19,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  Original  Sheet  No. 
96GGGG  to  PJM's  Open  Access 


Transmission  Tariff,  Fifth  Revised 
Voliune  No.  1.  PJM  states  that  it  submits 
this  revised  tariff  sheet  to. comply  with 
the  Commission's  order  of  December  12, 
2002  in  this  proceeding.  PJM  proposes 
to  make  the  subject  tariff  sheet  effective 
on  November  1,  2002,  consistent  with 
the  effective  date  of  the  remainder  of 
PJM's  tariff  revisions  accepted  in  this 
docket  and  subject  to  the  outcome  of  the 
Commission's  final  rule  in  Docket  No. 
RM02-1-000. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  official  service  list 
for  Docket  Nos.  ER02-1333  and  ER03- 
85,  all  members  of  PJM,  and  the  st^te 
electric  utility  regulatory  commissions 
within  the  PJM  region. 

Comment  Date:  March  12,  2003. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-86-002] 

Take  notice  that  on  February  19,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
certain  provisions  of  the  Midwest  ISO 
Open  Access  Transmission  Tariff  . 
(OATT),  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  1,  in  compliance 
with  the  Commission's  December  19, 
2002.  Order  in  this  docket.  The  Midwest 
ISO  has  requested  an  effective  date  of 
February  20,  2003. 

The  Midwest  ISO  states  that  it  has 
served  a  copy  of  this  filing 
electronically  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
posted  electronically  on  the  Midwest 
ISO's  Web  site  at  wwiv.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  MATch  12,  2003. 

4.  Unitil  Energy  Systems,  Inc. 

[Docket  No.  ER03-140-0011 

Take  notice  that  on  February  20,  2003, 
Unitil  Energy  Systems,  Inc.,  submitted  a 
corrected  Table  of  Contents  to  the  Open 
Access  Transmission  Tariff  dated 
November  1,2002. 

Comment  Date:  March  13,  2003. 

5.  Entergy  Mississippi,  Inc. 

(Docket  No.  ER03-171-002] 

Take  notice  that  on  February  19,  2003, 
Entergy  Mississippi.  Inc.,  (Entergy) 
tendered  for  filing  with  the  Federal 


Energy  Regulatory  Commission 
(Commission)  pvirsuant  to  the 
Commission's  order  issued  January  31, 
2003, 102  FERC  61,105.  directing 
Entergy  to  file  an  agreement  for  the  lease 
of  Silver  Creek  Substation  ( the  lease 
agreement)  or  submit  an  explanation 
identifying  why  such  a  filing  is  not 
necessary.  Entergv'  submitted  its 
explanation  as  to  why  the  submittal  of 
the  lease  agreement  is  not  required  by 
either  section  203  or  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  March  12,  2003. 

6.  Ameren  Services  Company 

(Docket  No.  ER03-460-fl01j 

Take  notice  that  on  February  19.  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Service  between  ASC  and  Cinergy 
Services,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
Cinergy  Services,  Inc.  pursuant  to 
Ameren's  Open  Access  Transmission 

Tariff. 

Comment  Date:  March  12,  2003. 

7.  Ameren  Services  Company 

(Docket  No.  ER03-491-001| 

Take  notice  that  on  February  19.  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Service  between  ASC  and  Westar 
Energy,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  ser\'ice  to 
Westar  Energy,  Inc.  pursuant  to  >' 

Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  March  12.  2003. 

8.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER03-542-000) 

Take  notice  that  on  February  19,  2003, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Revised 
Funding  Agreement  (designated  as  First 
Revised  Serxice  Agreement  No.  198 
under  PNM  Electric  Tariff,  Second 
Revised  Volume  No.  4)  that  modifies 
certain  provisions.of  the  original 
Funding  Agreement  for  the  design, 
engineering  and  construction  Services 
associated  with  the  facilities  necessary 
to  interconnect  the  FPL  Energy  New 
Mexico  Wind,  LLC  (FPLE)  proposed  204 
MW  name  plate  capacity  wind  farm     - 
generation  project  in  eastern  New 
Mexico  to  PNM's  transmission  system. 

PNM  states  that  copies  of  the  filing 
have  been  sent  to  FPLE.  the  New 
Mexico  Public  Regulation  Commission, 
and  the  New  Mexico  Attorney  General. 
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Comment  Date:  March  12.  2003. 

9.  Wisconsin  Electric  Power  Company 

(Docket  No,  ER03-543-0001 

Take  notice  that  on  February  19.  2003. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  notice  of  cancellation 
of  First  Revised  Service  Agreement  No. 
25  under  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  1.  Wisconsin 
Electric  is  requesting  the  cancellation  be 
effective  June  1.2003. 

Wisconsin  Electric  states  that  copies 
of  the  filing  have  been  served  on  Badger 
Power  Marketing  Authority  of 
Wisconsin,  Inc..  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  Date:  March  12.  2003. 

10.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-544-O00| 

Take  notice  that  on  February  19.  2003. 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  itself.  Alabama 
Power  Company,  and  Mississippi  Power 
Company,  filed  a  notice  of  termination 
notifying  the  Commission  that  the  Long- 
Term  Transmission  Service  Agreement 
between  Entergy  Power.  Inc.  and 
Alabama  Power  Company.  Mississippi 
Power  Company,  and  Southern 
Company  Services.  Inc..  designated 
SCSI  Rate  Schedule  No.  78.  effective  on 
April  27.  1992.  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Southern  Company  Services,  Inc,, 
terminated  by  its  own  terms. 

Comment  Date:  March  12,  2003. 

11.  PacifiCorp 

[Docket  No.  ER03-545-O00| 

Take  notice  that  on  February'  20.  2003, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  unexecuted  Umbrella 
Service  Agreements  with  Conoco  Inc..  |. 
Aron  &  Company.  Reliant  Energy, 
Portland  General  Electric,  Pinnacle 
West,  Sempra  Energy  Trading  Corp., 
UBS  Warburg  Energy  and  Williams 
Energy  Marketing  &  Trading  Company 
under  PacifiCorp 's  market  based  rate 
tariff;  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  12. 

PacifiCorp  states  that  copies  of  this 
filing  were  supplied  to  the  Utah  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  Date:  March  13,  2003. 

12.  Public  Service  Electric  and  Gas 
Company,  and  PSEG  Energy  Resources 
&  Trade  LLC 

(Docket  No.  ER03-546-000| 

Take  notice  that  on  February  20,  2003, 
Public  Service  Electric  and  Gas 


Company  (PSE&G)  and  PSEG  Energv 
Resources  &  Trade  LLC  (PSEG  ER&t). 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  request  for 
waiver  of  the  Commission's  rules  and 
their  market-based  rate  tariffs  and  codes 
of  affiliate  conduct  to  the  extent 
necessary  to  permit  PSEG  ER&T  to 
participate  in  the  auction  for  Basic 
Generation  Service  (BGS).  as  approved 
by  the  New  Jersey  Board  of  Public 
Utilities,  and  provide  BGS  within  the 
service  territory  of  its  affiliate  PSE&G. 
Comment  Date:  March  13.  2003. 

13.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-547-000I 

Take  notice  that  on  February  20.  2003, 
Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  an  executed 
agreement  between  SPP  and  the  SPP 
Transmission  Owners  that  addresses  the , 
relief  of  capacity  restraints  at  the 
LaCygne  to  Stillwell  345  kV 
Transmission  Line  (the  Circuit).  SPP 
seeks  an  effective  date  of  February  21'. 
2003.  for  this  agreement  and  seeks 
waiver  of  the  requirements  of  section 
35.13(c)-(h)  of  the  Conrnijssion 
regulations. 

The  SPP  Transmission  Owners  were 
served  with  a  copy  of  this  filing. 

Comment  Dafe.'March  13.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4948  Filed  2-28-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Fedenal  Energy  Regulatory 
Commission 


[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

February  24.  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a' 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines.that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 


CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft«e  at  (866)208-3676.  or  for  TTY, . 
contact  (202)502-8659. 


Docket  no. 


Date  filed 


Prohibited: 

1.  RP01-62O-000  

2.  EC03-20-000/001/002 
Exempt: 

1.  ER02-2330-001/002  .. 

2.  ER02-2330-001/002  .. 

3.  ER02-2330-001/002  .. 

4.  ER02-2330-001/002  .. 

5.  ER02-2330-001/002  .. 

6.  ER02-2330-O01/002  .. 

7.  Project  No.  2069-007  . 

8.  Project  No.  2493-006  . 

9.  CP02-396-000  

10.  Project  No.  2726-012 

11.CP02-39&-000  

12.  Project  No.  637-000  . 


2-12-03 
2-19-03 

2-7-03 
2-10-03 
2-10-03 
2-10-03 
2-10-03 
2-10-03 
2-12-03 
2-12-03 
2-12-03 
2-13-03 
2-20-03 
■  2-20-03 


Presenter  or  requester 


Ibtissam  Chang 
Ronald  L.  Leibow 

Richard  A.  Montuori 
Robby  Robertson 
Deborah  B.Goldt)erg 
William  J.  Mauro,  Jr 
Mark  J.  Purple 
Benjamin  E.  Puritz 
Nan  Allen 
D.  Robert  Lohn 
Trevor  Loveday 
John  Blair/Jennifer  HID 
Joanne  Wachholder 
John  T.  Gangemi 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4846  Filed  2-28-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0016;  FRL-7456-71 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review 
and  Approval;  Comment  Request; 
NSPS  Subpart  Da— Standards  of 
Performance  for  Electric  Utility  Steam 
Generating  Units,  iCR  No.  1053.07, 
0MB  Number  2060-0023 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  Da— Standards 
of  Performance  for  Electric  Utility  Steam 
Generating  Units,  OMB  Control  Number 
2060-0023,  EPA  ICR  No.  1053.07.  The 
ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 


FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chadwick,  Compliance  Assessment  And 
Media  Programs  Division,  Office  of 
Compliance.  Mail  Code  2223A, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460;  telephone  number  (202)  564- 
7054;  fax  number  (202)  564-0050;  email 
address  chadwick.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20,  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0016,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102. 1301 
Constitution  Ave.,  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nxmiber  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 


system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  email  to 
docket.oeca@epa.gov  or  by  mail  to  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  code:  2201T. 
1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460,  and  (2)  N^l 
your  conunents  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  jnaterial  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
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31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  NSPS  Subpart  Da— Standards  of 
Performance  for  Electric  Utility  Steam 
Generating  Units  (OMB  Control  Number 
2060-0023.  EPA  ICR  No.  1053.07).  This 
is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  February  28.  2003.  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Owners  or  operators  of 
electric  utility  steam  generating  units 
subject  to  NSPS  Subpart  Da  must  make 
one-time  notification  of  construction/ 
reconstruction,  anticipated  and  actual 
startup,  initial  performance  test, 
physical  or  operational  changes,  and 
demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  a  report  on  initial  performance 
test  results,  monitoring  results,  and 
excess  emissions.  Records  must  be 
maintained  of  startups,  shutdowns, 
malfunctions,  periods  when  the 
continuous  monitoring  system  is 
inoperative,  and  of  various  fuel 
combustion  and  pollutant  emission 
parameters. 

The  required  notiHcations  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  records  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determination.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  are  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs. 

Responses  to  these  information 
collections  are  deemed  to  be  mandatory, 
per  section  114(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  conhdentiality  is  made  will  be 
-  safeguarded  according  to  the  Agency 
policies  set  forth  in  title  40,  chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902.  September  1, 1976; 
amended  by  43  FR  4000,  September  8. 
1978;  43  FR  42251,  September  20,  1978; 
44  FR  17674,  March  23,  1979). 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form. and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  85  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and  , 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  tp  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  electric  utility 
steam  generating  units  subject  to 
Subpart  Da. 

Estimated  Number  of  Respondents: 
655. 

Frequency  of  Response: 
Semiannually,  quarterly. 

Estimated  Total  Annual  Hour  Burden: 
33,553. 

Estimated  Total  Annual  Cost: 
$19,490,000,  includes  $2,200,000 
annualized  capital  and  $9,660,000  O&M 
costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  104.947  hours  in  the  total 
estimated  burden  currently  identihed  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
increase  in  the  size  of  the  regulated 
universe. 

Dated:  February  19,  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc.  03-4913  Filed  2-28-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0022;  FRL-7456-8] 

Agtfncy  Information  Collection 
Activities:  Submission  of  EPA  ICR  No. 
1893.03  (OMB  No.  2060-0430)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  Federal  Emission 
Guidelines  For  Existing  Municipal  Solid 
Waste  Landfills  (Small)  (40  CFR  part  62. 
subpart  GGG)  (OMB  Control  Number 
206d-O430;  EPA  ICR  No.  1893.03).  The 
ICR  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  2.  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  ICR,  contact  Sharie 
Centilla,  Office  of  Enforcement  and 
Compliance/Office  of  Compliance,  mail 
code  2224A,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  phone  number: 
(202)  564-0697;  fax  number:  (202)  564- 
0009;  e-mail  address: 
centilla.sharie@epa.gov.  Refer  to  EPA 
ICR  Number  1893.03. 
SUPPLEMENTARY  INFORMATION: 

EPA  has  submitted  the  following  ICR 
to  OMB  for  review  and  approval 
according  to  the  procedures  prescribed 
in  5  CFR  1320.12.  On  November  7,  2002 
(67  FR  67830)  EPA  sought  comments  on 
this  ICR  pursuant  to  5  CFR  1320.8(d). 
EPA  received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0022,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  emd  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West  Building, 
Room  B-102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 


the  telephone  number  for  the  ECDIC 
Docket  is  (202)  566-1514.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  pubUc 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  instructions: 
(1)  Submit  your  comments  to  EPA 
online  using  EDOCKET  (our  preferred 
method),  by  e-mail  to  ECDIC  at 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  mail  code  2201T. 
1200  Peimsylvania  Ave..  NW.. 
Washington.  DC  2046i0.  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  on 
paper,  will  be  m^de  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other-information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  otherwise  is 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  ftirther  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://«rww.epa.gov./ 
edocket. 

Title:  Federal  Emission  Guidelines 
For  Existing  Municipal  Solid  Waste 
Landfills  (Small)  (40  CFR  part  62. 
subpart  GGG)  (OMB  Control  Number 
2060-0430,  EPA  ICR  Number  1893.03). 
This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  February  28,  2003.  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 


collection  of  information  while  this 
submission  is  pending  at  OMB. 
Abstract:  The  Environmental 
Protection  Agency  (EPA)  is  charged 
under  section  111  of  the  Clean  Air  Act, 
as  amended,  to  collect  data.  The 
information  will  be  used  by  Agency 
enforcement  personnel  to  (1)  identify 
existing  sources  subject  to  these 
standards;  (2)  ensure  that  Best 
Demonstrated  Technology  is  being 
properly  applied;  and  (3)  ensure  that.the 
emission  control  devise  is  being 
properly  operated  and  maintained  on  a 
continuous  basis.  In  addition,  records 
and  reports  are  necessary  to  enable  the 
EPA  to  identify  landfills  that  may  not  be 
in  compliance  with  these  standards. 
Based  on  reported  information,  the  EPA 
can  decide  which  landfills  should  be 
inspected  and  what  records  or  processes 
should  be  inspected  at  the  landfill.  The 
records  that  landfills  maintain  would 
indicate  to  the  EPA  whether  the  . 
personnel  are  operating  and  maintaining 
control  equipment  property.  The  type  of 
data  required  is  principally  emissions 
data  and  would  not  be  confidential.  If 
any  information  is  submitted  to  the  EPA 
for  which  a  claim  of  confidentiality  is 
made,  the  information  would  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  40  CFR,  chapter  1. 
part  2,  subpart  B. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciu-rently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1 320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  7,  2002.  No  comments  were 

rGCGiVGQ. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  12  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collectmg,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 


and  transmit  or  otherwise  disclose  the 
information. 

Respondents/Affected  Entities:  173. 

Estimated  Number  of  Respondents: 
173. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
11,678. 

Estimated  Total  Annual  Cost: 
$659,428  includes  $242,000  for 
Operating  and  Maintenance  costs. 

There  is  a  decrease  of  3,432  hours  in 
the  total  estimated  burden  currently 
identified  in  the  OMB  hiventor>'  of 
Approved  ICR  Burdens.  This  decrease  is 
due  to  recalculations,  correction  of  high 
estimates  of  affected  landfills,  and  no 
new  respondents. 

Dated:  February  21,  200». 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
|FR  Doc.  03-4914  Filed  2-28-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7457-1] 

Notice  of  Meeting  of  the  EPA's 
Children's  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pvu-suant  to  the  provisions  of 
the  Federal  Advison,'  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisor>' 
Committee  (CHPAC)  will  be  held  March 
18-20,  2003.  at  the  Hotel  Washington. 
Washington,  DC.  The  CHPAC  was 
created  to  advise  the  Environmental 
Protection  Agency  on  science, 
regulations,  and  other  issues  relating  to 
children's  environmental  health. 
DATES:  Tuesday,  March  18  the  Science/ 
Regulator\'  Work  Group  will  meet; 
plenary  sessions  will  take  place 
Wednesday,  March  19  and  Thursday 
March  20. 

ADDRESSES:  Hotel  Washington,  515  15th 
Street.  NW..  Washington.  DC. 
AGENDA  ITEMS:  The  meetings  of  the    • 
CHPAC  are  open  to  the  public.  The 
Science/Regulator)'  Work  Group  will 
meet  Tuesdav,  March  18  from  9  a.m.  to 
5  p.m.' The  plenarj'  CHPAC  will  meet  on 
Wednesday.  March  19  from  9  a.m.  to  5 
p.m.,  with  a  ppblic  comment  period  at 
4:45  p.m.,  and  on  Thursday,  March  20 
from  9  a.m.  to  12  p.m. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
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Agenda  items  include  highlights  of  the 
Office  of  Children's  Health  Protection 
(OCHP)  activities  and  reports  from  the 
Science  and  Regulatory  Work  Group. 
Other  potential  agenda  items  include  an 
EPA  briefing  on  Information  Quality 
Guidelines  and  an  informational  panel 
on  human  milk  contamination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Joanne  Rodman,  Office  of 
Children's  Health  Protection,  USEPA, 
MC  1107A,  1200  Pennsylvania  Avenue, 
NfW..  Washington.  DC  20460,  (202)  564- 
2188,  rodman.joanne@epa.gov. 

Dated:  February  26,  200.3. 
Elizabeth  Blackburn. 
Acting  Designated  Federal  Official. 
[FR  Doc.  0.3^91.')  Filed  2-28-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7457-2] 

Notice  of  Availability  and  Opportunity 
To  Provide  Comment  on  the  Draft  Final 
Guidelines  for  Carcinogen  Risk 
Assessment  and  the  Draft 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  From  Early-Life 
Exposure  to  Carcinogens 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and  public 
comment  period. 

SUMMARY:  EPA  is  today  announcing  the 
availability  of,  and  opportunity  to 
comment  on,  the  Draft  Final  Guidelines 
for  Carcinogen  Risk  Assessment  and  the 
draft  Supplemental  Guidance  for 
Assessing  Cancer  Susceptibility  from 
Early-Life  Exposure  to  Carcinogens. 

In  1996,  EPA  published  for  public 
-comment  proposed  revisions  to  EPA's 
1986  Guidelines  for  Carcinogen  Risk 
Assessment.  Since  the  1996  proposal, 
the  Agency  has  benefitted  from 
extensive  public  comment  and  scientific 
peer  review,  including  three  reviews  by 
EPA's  Science  Advisory  Board  (SAB). 
The  major  issues  currently  being 
considered  by  EPA  as  it  proceeds  to 
issue  hnal  Guidelines  are  identified  in 
the  Supplementary  Information  section 
of  this  notice.  As  announced  in 
November  2001.  the  July  1999  draft 
revised  Guidelines  will  continue  to 
serve  as  EPA's  interim  guidance  to  EPA 
risk  assessors  preparing  cancer  risk 
assessments  until  final  Guidelines  are 
issued. 

The  Draft  Final  Guidelines  issued 
today  for  comment  explicitly  call  for 
consideration  of  possible  sensitive 
subpopulations  and/or  lifestages  (such 


as  childhood).  Therefore,  concurrent 
with  release  of  the  Draft  Final 
Guidelines,  EPA  is  also  requesting 
public  comment  on  draft  supplemental 
guidance  describing  possible 
approaches  that  could  be  used  to  assess 
risks  resulting  from  early  life  exposure 
to  potential  carcinogens.  This  draft 
supplemental  guidance  will  be  peer 
reviewed  by  the  Agency's  Science 
Advisory  Beard  at  a  public  meeting  that 
will  be  announced  in  a  separate  Federal 
Register  notice.  The  supplemental 
guidance  is  separate  from  the 
Guidelines  so  that  it  may  be  more  easily 
updated  in  a  timely  manner  given  the 
expected  rapid  evolution  of  scientific 
understanding  about  the  effects  of  early- 
life  exposures. 

DATES:  Comments  must  be  received  by 
Thursday,  May  1,  2003. 

ADDRESSES: 

Document  Availability 

The  Draft  Final  Guidelines  for 
Carcinogen  Risk  Assessment  (February 
2003,  NCEA-F-0644A)  and  the  draft 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  from  Early-Life 
Exposure  to  Carcinogens  {EPA/630/R- 
03/003)  are  available  via  the  Internet 
from  http://www.epa.gov/ncea/raf/ 
cancer2003.htm.  A  limited  number  of 
paper  copies  of  the  documents  are 
available  from  the  Technical 
Information  Staff  (8623D).  NCEA-W, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460;  telephone:  202- 
564-3261:  facsimile:  202-565-0050. 

Submitting  Comments 

One  of  three  methods  may  be  chosen 
to  submit  comments,  and  comments 
may  be  in  electronic  or  paper  copy 
format.  First,  conmients  may  be 
submitted  through  EPA's  electronic 
public  docket  and  comment  system,     • 
EPA  Dockets.  EPA  Dockets  is  available 
at  http://www.epa.gov/edocket/ .  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  identification 
number  (OAR-2003-0008).  Second, 
comments  may  be  submitted  via  e-mail 
to  "a-and-r-Docket@epa.gov."  Third, 
paper  copies  of  comments  may  be 
submitted  (in  duplicate  if  possible)  to 
the  Air  Docket  at  the  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC),  Office  of  Air  and  Radiation, 
Mail  Code  6102T,  1200  Pennsylvania 
Avenue  NW.,  Washington.  DC  20460. 
Please  refer  to  Public  Docket  Number 
OAR-2003-0008  in  e-mail  and  in  paper 
correspondence.  Acknowledgments  will 
not  be  sent  for  electronic  or  paper 
comment  submissions.  Persons 
providing  information  or  comments 


should  not  submit  personal  information 
(such  as  medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  copyright 
because  all  comments  will  be  made 
available  for  public  viewing. 

Viewing  Public  Comments 

Public  comments  pertaining  to  this 
notice  may  be  viewed  by  using  EPA 
Dockets,  or  by  visiting  EPA's  Air 
Docket.  EPA  intends  to  make  all 
comments  received  in  response  to  this 
Federal  Register  Notice  available  in 
EPA  Dockets  (http://www.epa.gov/ 
edocket/),  including  documents 
originally  submitted  in  paper  format.  To 
view  comments  select  "search,"  then 
key  in  the  appropriate  docket 
identification  number  (OAR-2003- 
0008).  Also,  paper  copies  of  materials 
related  to  this  notice  are  available  for 
revievv  under  Public  Docket  No.  OAR- 
2003-0008  at  EPA's  Air  Docket.  EPA's 
Air  Docket  also  makes  available  for 
review  the  comments  received  on  the    - 
1996  Proposed  Guidelines  under  Public 
Docket  No.  ORD-CAN-96-02  and 
comments  received  on  the  1999  draft 
revised  Guidelines  during  the  November 
2001  public  comment  period  under 
Public  Docket  No.  ORD-CAN-2001. 
EPA's  Air  Docket  is  located  at  the 
following  address:  U.S.  Environmental 
Protection  Agency  (EPA),  Public 
Reading  Room,  Room  B102  EPA  West 
Building.  1301  Constitution  Avenue 
NW.,  Washington,  DC  20460.  The 
Reading  Room  is  open  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  on  legal  holidays.  Visitors  to  the 
Public  Reading  Room  are  required  to 
show  photographic  identification  and 
sign  the  Agency's  visitor  log.  There  may 
be  a  reasonable  fee  for  copying  docket 
materials,  as  provided  in  40  CFR  part  2. 
You  can  reach  the  Air  Docket  by 
telephone  at  202-566-1742,  and  by 
facsimile  at  202-566-1741. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  P.  Wood.  Risk  Assessment 
Forum  (mail  code  8601D).  U.S. 
Enviroimiental  Protection  Agency.  1200 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20460.  telephone  202-564-3361,  or 
send  electronic  mail  inquiries  to 
risk.forum@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1983.  the  National  Academy  of 
Sciences/National  Research  Council 
(NRC)  published  its  report  entitled.  Risk 
Assessment  in  the  Federal  Government: 
Managing  the  Process.  In  that  report,  the 
NRC  recommended  that  Federal 
regulatory  agencies  establish  "inference 
guidelines"  to  promote  consistency  and 


technical  quality  in  risk  assessments 
and  to  ensure  that  the  risk  assessment 
process  was  maintained  as  a  scientific 
effort  separate  from  risk  management. 
EPA  responded  to  this  recommendation 
by  publishing  a  set  of  risk  assessment 
guidelines  in  1986.  including 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992,  September 
24. 1986).  These  Guidelines  set  forth 
principles  and  procedures  to  guide  EPA 
scientists  in  assessing  the  cancer  risks 
from  chemicals  or  other  agents  in  the 
environment  and  to  inform  the  public 
about  these  procedures.  EPA  continues 
to  revise  its  risk  assessment  guideUnes 
and  to  develop  new  guidelines  as 
experience  and  scientific  understanding 
evolve.  Revisions  to  the  Guidelines  for 
Carcinogen  Risk  Assessment  are 
intended  to  make  greater  use  of  the 
increasing  scientific  understanding  of 
the  mechanisms  that  xmderlie  the 
carcinogenic  process.  As  part  of  that 
process,  the  Agency  published  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  in  1996  (61  FR  17960.  April 
23.  1996). 

The  draft  revisions  to  the  Guidelines 
have  been  subject  to  extensive  public 
comment  and  scientific  peer  review, 
including  three  reviews  by  EPA's 
Science  Advisory  Board  (SAB).  In  2001, 
EPA  published  a  noUce  (66  FR  59593. 
November  29.  2001)  providing  an 
additional  opportunity  for  public 
comment  on  a  1999  draft  of  the 
Guidelines.  Comments  were  invited  on 
experience  gained  in  applying  previous 
draft  revised  Guidelines  and  on  issues 
raised  in  previous  comments  by  the 
SAB  and  the  public.  EPA  has  also 
considered  the  recommendations  of  the 
NRC  (Science  and  Judgment  in  Risk 
Assessment.  1994)  in  revising  the 
Guidelines.  EPA's  approach  to  the 
recommendations  is  reflected  in  the 
Guidelines  themselves.  Draft  EPA 
.   responses  to  the  NRC  recommendations 
were  presented  in  the  preamble  to  the 
1996  draft  of  these  revised  Guidelines 
(61  FR  18003.  April  23.  1996).  EPA 
anticipates  issuing  final  responses  to  the 
NRC  recommendations  when  it  issues 
final  Guidelines. 

Role  of  Risk  Assessment  Guidelines  at 
EPA 

The  final  Guidelines  will  be  guidance 
only.  They  will  not  estabUsh  any 
substantive  "rules"  under  the 
Administrative  Procedure  Act  or  any 
other  law  and  will  have  no  binding 
effect  on  EPA  or  any  regulated  entity, 
but  instead  will  represent  a  non-binding 
statement  of  policy.  EPA  believes  that 
the  Draft  Final  Guidelines  represent  a 
sound  and  up-to-date  approach  to 
cancer  risk  assessment,  and  the  final 


Guidelines  will  enhance  the  application 
of  the  best  available  science  in  EPA's 
risk  assessments.  However.  EPA  cancer 
risk  assessments  may  be  conducted 
differently  than  envisioned  in  the  final 
Guidelines  for  many  reasons,  including 
(but  not  limited  to)  new  information, 
new  scientific  understanding,  or  new 
science  policy  judgment.  The  science  of 
risk  assessment  continues  to  develop 
rapidly,  and  specific  components  of  the 
final  Guidelines  may  become  outdated 
or  may  otherwise  require  modification 
in  individual  settings.  Use  of  the  final 
Guidelines  in  future  risk  assessments 
will  be  based  on  decisions  by  EPA  that 
approaches  from  the  final  Guidelines 
are  suitable  and  appropriate  in  the 
context  of  those  particular  risk 
assessments.  These  judgments  will  be 
tested  through  peer  review,  and  risk 
assessments  will  be  modified  to  use 
different  approaches  if  appropriate. 

Even  though  the  final  Guidelines  will 
not  be  binding  rules,  EPA  is  issuing 
them  in  a  manner  consistent  with  the 
procedures  in  the  Administrative 
Procedure  Act  that  are  generally 
applicable  to  rulemaking,  including 
providing  an  opportunity  for  public 
comment.  EPA  will  consider  and 
respond  to  all  significant  public 
conunents  as  it  prepares  the  final 
Guidelines,  and  will  send  a  copy  of  the 
final  Guidelines  to  Congress.  EPA 
certifies  that  the  Draft  Final  Guidelines 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  Guidelines  are  for  the 
benefit  of  EPA  and  impose  no 
requirements  or  costs  on  small  entities. 

Issues  Identified  in  2001  Public 
Comments 

A  range  of  views  were  expressed  in 
the  comments  submitted  to  EPA  in 
response  to  the  2001  notice  (66  FR 
59593,  November  29,  2001)  (see  the 
Addresses  section  for  information  on 
viewing  these  comments).  Comments  on 
four  issues  of  interest  identified  by  EPA 
in  the  2001  notice  included  the 
following: 

(1)  Default  assumptions.  Default 
assumptions  are  options  that  EPA  can 
apply  in  risk  assessments  when 
information  about  the  effects  of  a 
substance  on  human  health  is 
unavailable,  limited,  or  of  insufficient 
quality.  (For  example,  if  no  information 
is  available  on  the  effects  of  a  chemical 
on  humans,  a  common  default 
assumption  is  that  adverse  effects 
observed  in  animals  due  to  chemical 
exposure  have  the  potential  to  occur  in 
humans  as  well.)  Conunenters  differed 
on  whether  default  assiunptions  should 
be  (a)  built  into  each  risk  assessment 
unless  sufficient  evidence  is  available  to 


depart  bom  them,  or  (b)  invoked  only 
when  determined  to  be  necessary  given 
the  data  available  in  a  particular  risk 
assessment.  Commenters  also  differed 
on  whether  EPA's  proposed  default 
assumptions  should  be  more  protective 
of  public  health  versus  already  being 
excessively  conservative. 

(2)  Hazard  descriptors.  Under  the 
1999  draft  Guidelines,  one  or  more 
standard  descriptors  (e.g..  "Likely  to  be 
Carcinogenic  to  Humans")  were  used  to 
express  conclusions  about  the  weight  of 
evidence  for  human  carcinogenic 
potential.  Many  commenters  generdly 
agreed  with  EPA's  approach  for  the 
descriptors,  but  most  recommended  that 
EPA  refine  the  phrases  and  descriptions 
to  enhance  their  clarity.  Two 
commenters  preferred  that  descriptors 
not  be  used  at  all.  A  number  of 
commenters  advised  the  Agency  to  use 
the  "Carcinogenic  to  Huma^is" 
descriptor  only  when  epidemiological 
evidence  of  carcinogenicity  is 
conclusive. 

(3)  Mode  of  action.  EPA's  draft  1999. 
Guidelines  emphasized  the  value  of 
understanding  a  chemical's  "mode  of 
action,"  which  refers  to  the  series  of 
steps  and  processes  that  lead  to  cancer 
formation.  Many  commenters  disagreed 
with  EPA's  proposal  that  confirmaton,' 
data  be  available  or  a  'cogent  biological 
rationale"  be  developed  before  a  mode 
of  action  identified  in  adults  (or  mature 
animals)  could  be  considered  applicable 
to  children  as  well.  On  the  other  hand, 
several  commenters  stated  that  EPA 
should  require  much  stronger  evidence 
before  concluding  that  a  particular 
mode  of  action  operates  in  both  adults 
and  children. 

(4)  Margin  of  exposure  analysis.  A 
margin  of  exposure  analysis  is  an 
approach  described  in  the  1999  draft 
Guidelines  to  inform  decision-makers 
about  cancer  risks  at  relatively  low 
levels  of  exposure.  The  1999  draft 
Guidelines  suggested  its  use  in  the  case 
of  certain  cafcinogens  where  mode  of 
action  data  support  a  nonlinear 
approach  for  describing  the  relationship 
between  dose  and  response  for  the 
chemical.  Several  commenters 
expressed  concern  that  the  margin  of 
exposure  analysis  as  described  by  EPA 
would  not  be  sufficiently  protective  of 
public  health.  Other  commenters  stated 
that  it  inappropriately  mixed  risk 
assessment  and  risk  management 
considerations  and  was  problematic 
because  it  removed  quantitative 
estimation  of  cancer  risk  from  risk 
assessment. 
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Key  Features  of  the  Draft  Final 
Guidelines 

EPA's  guiding  principle  for  revisions 
to  the  Guidelines  is  that  Agency  cancer 
risk  assessments  be  both  public  health 
protective  and  scientifically  sound.  By 
public  health  protective,  EPA  means 
that  risk  assessments  should  consider  a 
range  of  susceptibilities  among  the 
human  population  and,  in  the  absence 
of  complete  knowledge,  employ 
assumptions  that  will  reflect  the  risks  to 
susceptible  subpopulations  and 
lifestages.  By  scientifically  sound,  EPA 
means  that  risk  assessments  should 
reflect  current  and  evolving  scientific 
practice  and  describe  risks  in  a  clear, 
consistent,  and  reasonable  maimer.  In 
particular,  the  revisions  to  the 
Guidelines  are  intended  to  make  greater 
use  of  the  increasing  scientific 
understanding  of  the  mechanisms  that 
underlie  the  carcinogenic  process.  EPA 
has  also  designed  the  Guidelines  to  be 
flexible  enough  to  accommodate  future 
scientific  advances  in  science  and  risk 
assessment  practices.  EPA  is 
particularly  interested  in  public 
comments  on  the  following  areas  that 
have  been  the  focus  of  the  Agency's 
attention  in  preparing  today's  Draft 
Final  Guidelines: 

(1)  Use  of  default  options.  The  Draft 
Final  Guidelines  clarify  the  role  of 
default  options  (default  assumptions)  in 
the  Agency's  risk  assessments.  Rather 
than  view  default  options  as  the  starting 
point  from  which  departures  may  be 
justified  by  new  scientific  information, 
the  Guidelines  emphasize  that 
assessments  begin  with  a  critical 
analysis  of  the  available  data,  and 
defaults  would  be  invoked  as  needed 
when  too  much  uncertainty  exists  or 
critical  data  are  missing.  In  keeping 
with  EPA's  mission  and  the  advice  of 
numerous  scientific  advisory  panels,  the 
Agency's  default  options  are 
constructed  to  be  public  health 
protective.  The  decision  to  invoke  a 
default  option  would  be  determined  on 
a  case-by-case  basis.  Given  the 
multitude  of  different  types  of  risk 
assessments  and  potential  default 
options,  it  is  neither  possible  nor 
desirable  to  specify  step-by-step  criteria 
for  decisions  to  invoke  a  default  option. 
The  Guidelines,  however,  identify 
general  principles  for  invoking  default 
options  (as  originally  articulated  by  the 
National  Research  Council):  Such 
decisions  should  be  scientifically 
defensible,  consistent  with  EPA's 
statutory  mission,  and  responsive  to  the 
needs  of  decision-makers. 

(2)  Hazard  descriptors.  The  Draft 
Final  Guidelines  continue  to  emphasize 
the  importance  of  weighing  all  of  the 


evidence  in  reaching  conclusions  about 
the  human  carcinogenic  potential  of 
agents,  with  hazard  descriptors  used  to 
facilitate  clarity  in  describing 
carcinogenicity  conclusions.  Several  of 
the  hazard  descriptors  presented  in  the 
Draft  Final  Guidelines  have  been 
modified  from  previous  drafts  of  the 
GuideUnes,  and  the  discussion  of  when 
they  would  apply  has  been 
strengthened.  Descriptors  may  apply 
only  to  certain  routes  of  exposure,  dose 
ranges,  and  durations  of  exposure.  The 
following  five  descriptors  are  discussed 
in  the  Guidelines:  Carcinogenic  to 
Humans;  Likely  to  Be  Carcinogenic  to 
Humans;  Suggestive  Evidence  of 
Carcinogenic  Potential;  Inadequate 
Information  to  Assess  Carcinogenic 
Potential;  and  Not  Likely  to  Be 
Carcinogenic  to  Hiunans. 

(3)  Mode  of  action.  The  use  of  mode 
of  action  in  the  assessment  of  potential 
carcinogens  is  the  main  thrust  of  the 
Draft  Final  Guidelines.  This  area  of 
emphasis  arose  because  of  scientific 
breakthroughs  concerning  the  causes  of 
cancer  induction.  As  discussed  in  the 
Draft  Final  Guidelines,  an  important  use 
of  mode-of-action  information  is  to 
identify  susceptible  populations  and 
lifestages.  Because  it  is  rare  to  have 
epidemiologic  studies  or  animal 
bioassays  conducted  in  susceptible 
individuals,  identifying  the  key  events 
of  the  mode  of  action  and  the  risk 
factors  that  can  augment  these  key 
events  can  be  critical  in  understanding 
risks  to  susceptible  populations. 

(4)  Extrapolation  to  lower  doses.  An 
important  issue  to  address  in  most  EPA 
risk  assessments  is  the  estimation  of 
risks  at  levels  of  environmental 
exposure  (doses)  that  are  lower  than  the 
levels  at  which  adverse  effects 
(responses)  have  been  observed. 
Historically,  EPA  used  an  approach 
known  as  linear  extrapolation  for  all 
potential  carcinogens,  which  involves  - 
modeling  risk  in  an  approximately 
straight  line  extrapolation  from  a 
particular  dose  level  (the  point  of 
departure)  to  the  zero  dose/zero 
response  point.  This  approach  differs 
from  that  used  by  EPA  in  assessing  risks 
in  the  case  of  most  noncancer  effects, 
which  typically  involve  nonlinear 
extrapolation.  The  Draft  Final 
Guidelines  generally  reaffirm  the  use  of 
a  linear  extrapolation  approach  for 
carcinogens  when  mode  of  action 
information  is  limited  or  indicates  a 
linear  dose-response  relationship,  such 
as  in  the  case  of  mutagenic  agents.  The 
Draft  Final  Guidelines  also  discuss 
potential  uses  of  nonlinear  extrapolation 
when  consistent  with  understanding  of 
the  mode  of  action,  and  recommend  the 
development  of  a  reference  dose  (or 


reference  concentration)  as  established 
by  EPA  for  effects  other  than  cancer. 
This  defeult  approach  is  in  keeping  with 
the  Agency's  goal  of  harmonizing  the 
assessment  of  risks  from  agents,  whether 
carcinogens  or  not,  that  operate  by  a 
nonlinear  mode  of  action. 

(5)  Susceptible  populations  and 
lifestages.  The  Draft  Final  Guidelines 
explicitly  recognize  that  variabiUty 
exists  among  people  in  their 
susceptibility  to  carcinogens  and 
emphasize  that  this  variability  should 
be  considered  in  risk  assessment.  Some  . 
subpopulations  may  experience 
increased  susceptibility  to  carcinogens 
throughout  their  lives,  such  as  people 
who  have  inherited  a  predisposition  to 
certain  cancer  fypes  or  reduced  capacity 
to  repair  genetic  damage.  Also,  during 
certain  lifestages  the  entire  population 
may  experience  heightened 
susceptibility  to  carcinogens.  In 
particular,  the  Guidelines  note  that 
childhood  may  be  a  lifestage  of  greater 
susceptibility  for  a  nimiber  of  reasons, 
such  as  susceptibility  related  to  the 
rapid  growth  and  development  that 
occius  prenatally  and  after  birth. 

Supplemental  Guidance  on  Early-Life 
Exposure 

The  discussion  of  consideration  of 
childhood  risks  in  the  Draft  Final 
Guidelines  has  been  augmented  by  the 
development  of  the  separate  draft 
document  entitled  "Supplemental 
Guidance  for  Assessing  Cancer 
Susceptibility  from  Early-Life  Exposing 
to  Carcinogens."  This  dociunent 
contains  an  analysis  of  studies  and  a 
possible  approach  for  how  quantitative 
scientific  data  could  inform  risk  , 

assessments  when  exposing  to 
carcinogens  occurring  during  childhood 
is  considered.  The  draft  document  will 
be  reviewed  by  EPA's  Science  Advisory 
Board  following  the  public  comment 
period.  After  SAB  recommendations 
and  public  comments  are  incorporated 
into  the  document,  the  supplemental 
guidance  will  be  issued  separately  from 
the  final  Cancer  Guidelines  so  that  it 
may  be  more  easily  updated  in  a  timely 
manner  given  the  expected  rapid 
evolution  of  scientific  understanding 
about  the  effects  of  early-life  exposures. 

Request  for  Comment 

EPA  requests  comments  on  today's 
Draft  Final  Guidelines  and  will  consider 
all  comments  in  completing  final 
Guidelines.  Comments  on  earlier  drafts 
of  the  revised  Guidelines  already 
submitted  to  EPA  need  not  be 
resubmitted.  Public  comments  are  also 
invited  on  the  draft  supplemental 
guidance  on  early-life  exposure  to 
carcinogens.  Following  the  public 


comment  period,  EPA's  SAB  will  peer- 
review  the  supplemental  guidance.  A 
separate  notice  of  the  planned  SAB 
meeting  will  also  appear  in  the  Federal 
Register. 

Dated:  February  25,  2003. 
Paul  Gilman, 

Assistant  Administrator  for  Research  and 
Development. 

IFR  Doc.  03-4912  Filed  2-28-03;  8:45  am] 
WLUNG  COOC  6560-50-*' 


EXPORT-IMPORT  BANK  OF  THE  - 
UNITED  STATES 

Economic  Impact  Policy 

This  notice  is  to  inform  the  public 
that  the  Export-Import  Bank  of  the 
United  States  has  received  an 
application  to  finance  the  export  of  S113 
million  worth  of  U.S.  goods  and  services 
to  a  buyer  in  India.  The  equipment  will 
enable  the  Indian  buyer  to  produce 
553.000  metric  tons  of  Pure 
Terephthalic  Acid  (PTA)  annually. 
According  to  the  foreign  buyer,  the 
additional  capacity  of  PTA  is  likely  to 
be  entirely  consumed  in  the  Indian 
market.  However,  depending  on  market 
conditions  in  India,  some  of  the 
production  could  be  exported  to  China, 
the  leading  market  for  the  Indian 
buyer's  other  products.  Interested 
parties  may  submit  comments  on  this 
transaction  by  e-mail  to 
economic.impact@exim.gov  or  by  mail 
to  811  Vermont  Ave.,  NW.,  Room  1238, 
Washington,  DC  20571,  within  14  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Helene  S.  Walsh, 

Director,  Policy  Ch'ersight  and  Review. 
IFR  Doc.  03-4866  Filed  2-28-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

February  21,2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  2.  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  aU  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-7232 
or  via  Internet  at 

Kim_A.Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street.  SW.,  Washington,  DC  20554  or 
via  Internet  to  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  Internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested,  emergency 
OMB  review  of  this  collection  with  an 
approval  by  February  20,  2003. 
OMB  Control  Number:  3060-0113. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Broadcast  EEO  Program  Report, 
FCC  Form  396. 

Form  Number:  FCC  396. 
Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 
Number  of  Respondents:  2,000. 
Estimated  Time  per  Response:  1.5 
hoiu^. 

Frequency  of  Response: 
Recordkeeping;  Renewal  reporting 
requirement. 

Total  Annual  Burden:  3,000  hours. 
Total  Annual  Cost:  $100,000. 
Needs  and  Uses:  On  November  7, 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O).  MM  Docket  No.  98-204,  FCC  02- 


303,  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in  MD/DC/DE  Broadcasters 
Association  v.  FCC.  The  new  rules 
reinstate  the  requirement  that  broadcast 
licensees  file  the  FCC  Form  396  at  the 
time  they  file  for  renewal  of  license.  The 
new  EEO  rules  also  ensure  equal 
employment  opportunity  in  broadcast 
and  multi-chaimel  video  program 
distributor  industries  through  outreach 
to  the  community  in  recruitment  and 
prevention  of  employment 
discrimination.  Among  other  things,  the 
Second  R&O  affords  broadcasters  with 
five  or  more  full-time  employees 
maximum  flexibility  in  designing  EEO 
programs  while  ensuring  broad 
dissemination  of  full-time  employment 
opportunities.  These  broadcasters  must 
file  annually  an  EEO  public  file  report 
detailing  their  outreach  efforts.  In 
addition,  licensees  must  include  a 
narrative  statement  demonstrating  how 
the  station  achieved  an  inclusive 
outreach  in  the  prior  two  years  and 
report  the  status  of  any  employment 
discrimination  complaints. 

OMB  Control  Number:  3060-0120. 
Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report, 
FCC  Form  396-A. 
Form  Number:  FCC  396-A. 
Respondents:  Business  or  other  for- 
profit  entity;  Not-for-profit  institutions. 
Number  of  Respondents:  5,000. 
Estimated  Time  per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  5.000  hours. 
Tofa7  Annual  Cost:  None. 
Needs  and  Uses:  On  November  7, 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O),  MM  Docket  No.  98-204.  FCC  02- 
303,  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in'MD/DC'/DE Broadcasters 
Association  v.  FCC.  The  new  rules 
reinstate  the  requirement  that  broadcast 
licensees  file  the  FCC  Form  396-A  at 
the  time  they  file  applications  for 
construction  permits,  or  assignments  or 
transfers  of  license.  The  new  EEO  rules 
also  ensure  equal  employment 
opportunity  in  broadcast  and  multi- 
channel video  program  distributor 
industries  through  outreach  to  the 
commimity  in  recruitment  and 
prevention  of  employment 
discrimination.  While  FCC  Form  396-A 
remains  almost  entirely  the  same  as  the 
form  used  under  the  rules  adopted  in 
2000.  the  Second  R&O  also  builds  in 
flexibility  for  licensees  to  implement  a 
program  in  compliance  with  the  new 
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rules,  i.e.,  it  allows  for  a  range  of 
community  outreach  programs  to  those 
interested  in  broadcast  careers,  and 
broadcasters  with  five  or  more  full-time 
employees  may  list  recruitment  sources 
they  plan  to  use. 

OMB  Control  Number:  3060-0212. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Section  73.2080.  Equal 
Employment  Opportunities  (EEO  Rule). 

Form  Number:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  10,825. 

Estimated  Time  per  Response:  42 
hours. 

Frequency  of  Response: 
Recordkeeping;  Annual  reporting 
requirement. 

Total  Annual  Burden:  454,650  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7, 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O),  MM  Docket  No.  98-204.  FCC  02- 
303.  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in  MD/DC/DE  Broadcasters 
Association  v.  FCC.  The  new  EEO  rules 
ensure  equal  employment  opportunity 
in  broadcast  and  multi-channel  video 
program  distributor  industries  through 
outreach  to  the  community  in 
recruitment  and  prevention  of 
employment  discrimination. 
Specifically,  the  Second  R&O  adopts 
EEO  recordkeeping  and  reporting 
requirements;  specifies  which  EEO 
materials  must  be  kept  in  the  public 
inspection  file;  and  requires  all 
broadcasters  to  adhere  to  the  EEO  rules' 
general  anti-discrimination  provisions. 
Only  station  employment  units  with 
five  or  more  full-time  employees  are 
subject  to  the  EEO  program  provisions. 
Among  other  requirements,  broadcasters 
must  widely  distribute  job  vacancy 
information  and  provide  full-time  job 
vacancy  information  to  requesting 
organizations.  Broadcasters  must  also 
retain  records  to  demonstrate  that  they 
have  recruited  for  all  full-time 
permanent  positions,  i.e.,  full-time 
vacancy  filled,  listings  of  recruitment 
sources,  dated  copies  of  advertisements, 
etc.,  and  place  such  types  of  records 
annually  in  their  local  public  inspection 
file. 

OMB  Control  Number:  3060-0349. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Equal  Employment  Opportunity 
Requirements. 

Form  Number:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 


Number  of  Respondents:  2,125. 

Estimated  Time  per  Response:  42 
hours. 

Frequency  of  Response: 
Recordkeeping;  Annual  and  five  year 
reporting  requirements. 

Total  Annual  Burden:  89,250  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7, 
2002.  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O).  MM  Docket  No.  98-204,  FCC  02- 
303.  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in  MD/DC/DE  Broadcasters   . 
Association  v.  FCC.  Among  other  things, 
the  Second  R&O  adopts  several  EEO 
recordkeeping  and  reporting 
requirements.  It  specifies  which  EEO 
materials  must  be  kept  in  the  public 
inspection  file.  All  multi-channel  video 
program  distributor  (MVPD) 
employment  units  with  six  or  more  full- 
time  employees  are  subject  to  EEO 
program  provisions  and  must 
disseminate  employment  information 
widely.  MVPDs  must  also  retain  records 
to  demonstrate  they  have  recruited  for 
all  full-lime  permanent  positions  and 
must  place  a  listing  of  all  full-time 
vacancies  filled  and  recruitment  sources 
used  for  each  vacancy  for  the  preceding 
year  in  their  EEO  records  file. 

OMB  Control  Number:  3060-0922. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Broadcast  Mid-Term  Report, 
FCC  Form  397. 

Form  Number:  FCC  397. 

Respondents':  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  4.300. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response: 
Recordkeeping;  Mid-point  reporting 
requirement. 

Total  Annual  Burden:  269  hours  (one- 
eighth  of  respondents  file  annually). 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7, 
2002.  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O).  MM  Docket  No.  98-204,  FCC  02- 
303.  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in  MD/DC/DE  Broadcasters 
Association  v.  FCC.  The  new  rules 
adopt  a  new  version  of  FCC  Form  397. 
The  new  EEO  rules  also  ensure  eqtial 
employment  opportunity  in  the 
broadcast  and  multi-channel  video 
program  distribution  industries  through 
outreach  to  the  community  in 
recruitment  and  prevention  of 
employment  discrimination.  The  new 
version  of  FCC  Form  397  is  filed  only 


once  at  the  mid-point  of  the  eight-year 
license  term  of  television  licensees,  with 
five  or  more  full-time  employees,  and 
radio  licensees,  with  ten  or  more  full- 
time  employees.  Licensees  must  certify 
that  they  have  complied  with  the  FCC's 
EEO  rules  during  the  period  prior  to  the 
date  of  the  Mid-Term  Report  and  must 
include  copies  of  EEO  reports  that  are 
required  to  be  placed  in  the  licensees' 
local  public  file  for  the  prior  two  years. 

OMB  Control  Number:  3060-XXXX. 

Type  of  Review:  New  collection. 

Title:  Multi-Channel  Video  Program 
Distributor  EEO  Program  Annual 
Report.  FCC  Form  396-C. 

Form  Number:  FCC  396-C. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  2.200. 

Estimated  Time  per  Response:  10 
mins.  to  2.5  hrs. 

Frequency  of  Response: 
Recordkeeping;  Annual  and  five-year 
reporting  requirements. 

Total  Annual  Burden:  3.188  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7. 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O),  MM  Docket  No.  98-204,  FCC  02- 
303,  which  established  new  EEO  rules 
and  forms  to  comply  with  the  court's 
decision  in  MD/DC/DE  Broadcasters 
Association  v.  FCC.  The  new  EEO  rules 
ensure  equal  employment  opportunity 
in  the  broadcast  and  multi-channel 
video  program  distribution  (MVPD) 
industries  through  outreach  to  the 
community  in  recruitment  and 
prevention  of  employment 
discrimination.  In  addition,  the  Second 
R&O  combined  previous  FCC  Forms 
395-A  and  395-M.  which  requested 
substantially  the  same  information.  The 
FCC  adopted  new  Form  396-C,  which  is 
substantially  the  same  as  those  portions 
of  FCC  395-A  and  395-M  that  sought 
data  about  the  MVPD's  compliance  with 
EEO  program  requirements,  but  it  omits 
those  portions  of  the  prior  forms  that 
sought  workforce  data.  All  MVPDs  must 
file  an  EEO  report  annually  in  the 
public  file  detailing  their  outreach 
efforts  and  the  results  for  the  prior  year, 
as  part  of  the  in-depth  MVPD 
investigation  conducted  once  every  five 
years. 

Federal  Communications  Commission. 

Marlene  H.  Dortch,  « 

Secretary. 

(FR  Doc.  03-4828  Filed  2-28-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Infonnation 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

February  20,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing  , 
effort  to  reduce  paperwork  biu-den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Conunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comment^hould  be 
submitted  on  or  before  May  2,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804.  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at2p2-418-0217orviathe 
,     Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0474. 
Title:  Section  74.1263,  Time  of 
Operation. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection.  ' 


Respondents:  Business  or  other  profit 
entities;  Not-for-profit  institutions. 

Number  of  Respondents:  75. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden :  38  hours. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  74.1263(c) 
requires  licensees  of  FM  translator  or 
booster  stations  to  notify  the 
Commission  of  their  intent  to 
discontinue  operations  for  30  or  more 
consecutive  days.  In  addition,  licensees 
must  notify  the  Commission  within  48 
hours  of  the  station's  return  to 
operation.  Section  74.1263(d)  requires 
FM  translator  or  booster  station 
licensees  to  notify  the  Commission  of 
their  intent  to  permanently  discontinue 
operations  and  to  forward  the  station 
license  to  the  FCC  for  cancellation.  FCC 
staff  uses  these  data  to  keep  records  up- 
to-date.  These  notifications  inform  FCC 
staff  that  frequencies  are  not  being  used 
for  a  specified  amount  of  time  and  that 
frequencies  have  become  available  for 
other  users. 

OMB  Control  Number:  3060-0602. 
Title:  Section  76.917,  Notification  of 
Certification  Withdrawal. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  State,  Local  or  Tribal 
Govenunent. 

Number  of  Respondents:  5. 
Estimated  Time  per  Response:  0.5 

hours. 
Frequency  of  Response:  One  time 

reporting  requirement. 

Total  annual  burden:  3  hours. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  76.917  of  the 

FCC  Rules  requires  a  local  franchising 

authority  ("LFA")  that  has  been 

certified  to  regulate  basic  service  tier 

("BST")  cable  rates  to  notify  the 

Commission  if  it  no  longer  intends  to 

regulate  BST  cable  rates.  The 

notifications  are  used  by  the 

Commission  to  readily  determine  the 

extent  of  BST  rate  regulation  of  cable 

systems  and  to  be  aware  of 
.  circumstances  where  certified  LFAs  no 

longer  intend  to  regulate  BST  cable 

rates. 

Federal  Communica^tons  Commission. 

Marlene  H.  Dortch, 
•    Secretary. 

(FR  Doc.  03^829  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  6712-1<M» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

February  21,2003. 

SUMMARY:  The  Federal  Conmiunications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to  ' 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  2.  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficuU  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Room  1-C804,  Washington.  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0927. 
Tjtie.  Auditor's  Annual  Independence 
and  Objectivity  Certification. 
Form  No.  :W A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 


10018 


Federal  Register/ Vol.  68,  No.  41 /Monday,  March  3,  2003 /Notices 


Number  of  Respondents:  5. 

Estimated  Time  Per  Response:  5 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  25  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  Responsible 
Accounting  Officer  (RAO)  letterTequires 
that  carriers'  independent  auditors 
disclose  in  writing  all  relationships 
between  the  auditor  and  its  related 
entities  and  the  carrier  and  its  related 
entities  that  in  the  auditor's  professional 
judgment  may  reasonably  be  thought  to 
bear  on  independence;  confirm  in 
writing  in  its  professional  judgment  it  is 
independent  of  the  carrier;  and  discuss 
the  auditor's  independence.  The 
information  will  be  used  to  determine 
whether  the  independent  auditors  are 
performing  their  audits  independently 
and  unbiased  of  the  carrier  they  audit. 

Federal  Communication.s  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-^830  Filed  2-28-03;  8:45  am] 

HLLINO  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Pre-Oisaster  Mitigation  Program 

AGENCY:  Federal  Insurance  and 

Mitigation  Administration,  Federal 

Emergency  Management  Agency 

(FEMA). 

ACTION:  Notice  of  availability  of  Pre- 

Disaster  Mitigation  planning  grants. 

SUMMARY:  FEMA  gives  notice  of  the 
availability  of  mitigation  planning 
grants  for  fiscal  year  (FY)  2003  under 
the  Pre-Disaster  Mitigation  (PDM) 
Program,  authorized  by  section  203  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (Stafford 
Act),  4Z  U.S.C.  5133,  as  amended  by 
section  102  of  the  Disaster  Mitigation 
Act  of  2000  (DMA),  Public  Law  106- 
390,  114  Stat.  1552.  Consolidated 
Appropriations  Resolution,  2003,  H.J. 
Res.  2  (February  20,  2003),  directs 
FEMA  to  provide  $250,000  of  the  FY 
2003  appropriation  to  each  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa  for  eligible  State  and 
local  (to  include  Indian  Tribal 
governments)  hazard  mitigation 
planning.  However,  a  general  provision 
in  the  law  directs  that  every  program, 
project,  and  activity  be  reduced  by  .65 
percent.  Therefore,  the  maximum 
Federal  share  is  $248,375. 


FEMA  will  contribute  up  to  75 
percent  of  the  cost  of  activities  approved 
for  funding  up  to  a  maximum  of 
$248,375.  At  least  25  percent  of  the  total 
eligible  costs  must  be  provided  from  a 
non-Federal  source.  There  will  be  no 
additional  FEMA  funding  available  for 
cost  overruns. 

All  contributions,  cash  and  in-kind, 
are  accepted  as  part  of  the  non-Federal 
matching  share.  Except  as  allowed  by 
Federal  statute,  no  other  Federal  funds 
can  be  used  as  a  match.  Requirements 
for  in-kind  contributions  can  be  found 
in  44  CFR  13.24.  In-kind  contributions 
must  be  comprised  of  eligible  program 
costs.  The  following  documentation  is 
required  for  in-kind  contributions: 
record  of  source  of  donor,  dates,  rates, 
amounts,  and  deposit  slips  (;:ash 
contributions  only). 

Grants  awarded  to  small, 
impoverished  communities  may  receive 
a  Federal  cost  share  of  up  to  90  percent 
of  the  total  cost  to  implement  eligible 
PDM  activities.  A  small,  impoverished 
community  must  meet  all  of  the 
following  criteria: 

•  It  must  be  a  community  of  3,000  or 
fewer  individuals  that  is  identified  by 
the  State  as  a  rural  community,  and  is 
not  a  remote  area  within  the  corporate 
boundaries  of  a  larger  city; 

•  It  must  be  economically 
disadvantaged,  with  residents  having  ^n 
average  per  capita  annual  income  not 
exceeding  80  percent  of  national  per 
capita  income,  based  on  best  available 
data; 

•  It  must  have  a  local  unemployment 
rate  that  exceeds  by  one  percentage 
point  or  more,  the  most  recently 
reported,  average  yearly  national 
unemployment  rate;  and 

•  It  must  meet  any  other  factors  as 
determined  by  the  State  in  which  the 
community  is  located. 

DATES:  Each  of  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa  must  submit  a  grant  application 
to  the  appropriate  FEMA  Regional 
Office  by  April  30,  2003.  If  an  apphcant 
cannot  meet  the  April  30,  2oio3, 
application  deadline  due  to  budget 
issues  related  to  cost  share,  a  letter  of 
intent  must  be  submitted  to  the  Regional 
Director  by  April  30,  2003.  The  letter 
should  indicate  the  intent  to  submit  a 
FY  2003  PDM  planning  grant 
application,  include  an  explanation  of 
relevant  budget  issues,  and  provide  a 
list  of  proposed  activi^es  and  sub- 
grantees.  Grant  applications  from 
applicants  that  submit  a  letter  of  intent 
by  April  30,  2003,  are  due  to  FEMA  by 
July  31,2003. 
ADDRESSES:  FEMA  Regional  Offices: 


Serving  Maine,  New  Hampshire, 

Vermont,  Rhode  Island,  Connecticut, 
and  Massachusetts:  FEMA  Region  I, 
Federal  Regional  Center,  Building  A, 
63  Old  Marlboro  Road,  Maynard,  MA 
01754-2147. 

Serving  New  York,  New  Jersey,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands: 
FEMA  Region  II,  26  Federal  Plaza. 
Rm.  1337.  New  York,  NY  10278-0002. 

Serving  the  District  of  Columbia, 
Delaware,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia:  FEMA 
Region  III,  1  Independence  Mall,  6th 
Floor,  615  Chestnut  Street, 
Philadelphia,  PA  19106-4404. 

Serving  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  FEMA  Region  IV.  3003 
Chamblee  Tucker  Road,  Atlanta,  GA 
30341. 

Serving  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin: 
FEMA  Region  V,  536  S.  Clark  Street, 
6th  Floor,  Chicago,  IL  60605. 

Serving  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas:  FEMA 
Region  VI,  FRC  800  North  Loop  288, 
Denton,  TX  76201-3698. 

Serving  Iowa,  Kansas,  Missouri,  and 
Nebraska:  FEMA  Region  VII,  2323 
Grand  Avenue,  Suite  900.  Kansas 
City.  MO  64108. 

Serving  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  and 
Wyoming:  FEMA  Region  Vin.  Denver 
Federal  Center.  Building  710,  Box 
25267,  Denver,  CO  80225-0267. 

Serving  Arizona,  California,  Hawaii, 
Nevada,  the  Territory  of  American 
Samoa,  the  Territory  of  Guam,  the 
Commonwealth  of  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia:  FEMA  Region 
IX,  Building  105,  Presidio  of  San 
Francisco,  San  Francisco,  CA  94129- 
1250. 

Serving  Alaska,  Idaho,  Oregon,  and 
Washington:  FEMA  Region  X,  Federal 
Regional  Center,  130  228th  Street, 
SW..  Bothell,  WA  98021-979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Lawless,  Program  Planning 

and  Delivery  Division,  Federal 

Insurance  and  Mitigation 

Administration,  FEMA,  500  C  Street, 

SW.,  Room  401.  Washington,  DC  20472, 

(202)  646-3027  or  E-mail: 

Margaret.Lawless@fema.gov. 

SUPPLEMENTARY  INFOflMATKM: 

Appropriations 

Consolidated  Appropriations 
Resolution,  2003,  H.J.  Res.  2  (February 
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20,  2003),  directs  FEMA  toprovide 
$250,000  of  the  $150M  appropriated  in 
FY  2003  for  each  of  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islsmds,  Guam,  and  American 
Samoa  for  eligible  State  and  local  (to 
include  Indian  tribal  governments) 
hazard  mitigation  planning.  However,  a 
general  provision  in  the  law  directs  that 
every  program,  project,  and  activity  be 
reduced  by  .65  percent.  Therefore,  the 
maximum  Federal  share  is  $248,375.  We 
are  requesting  applications  for 
mitigation  planning  grants  from  these 
entities. 

Background 

44  CFR  part  201,  Hazard  Mitigation 
Plaiming,  establishes  criteria  for  State 
and  local  hazard  mitigation  planning, 
pursuant  to  section  322  of  the  Stafford 
Act,  as  amended  by  section  104  of  the 
DMA.  After  November -1.  2003.  FEMA- 
approved  local  mitigation  plans  will  be 
required  as  a  condition  of  receiving  Pre- 
Disaster  Mitigation  grants  for  local 
mitigation  project  grants.  After 
November  1.  2004,  a  FEMA-approved 
Standard  State  mitigation  plan  will  be 
required  as  a  condition  of  receiving  Pre- 
Disaster  Mitigation  grants  for  State  and 
local  mitigation  project  activities.  The 
Standard  State  Mitigation  Plan  will  also 
be  required  for  non-emergency 
assistance  provided  under  the  Stafford 
Act.  including  Public  Assistance 
restoration  of  damaged  facilities  and 
Hazard  Mitigation  Grant  Program 
funding.  Therefore,  the  development  of 
State  and  local  multi-hazard  mitigation 
plans  is  key  to  maintaining  eligibility 
for  future  FEMA  mitigation  funding. 

For  FY  2003  PDM  planning  funds, 
awards  will  be  governed  by  H.J.  Res.  2 
(February  20.  2003),  section  203  of  the 
Stafford  Act,  this  notice,  and  program 
guidance,  which  will  be  made  available 
to  the  public  on  the  FEMA  Internet  site: 
http  .llwww.fema  .gov. 

Applicant  Eligibility 

Each  of  the  fifty  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  and  American  Samoa  is 
eligible  to  apply  to  FEMA  for  assistance 
as  a  grantee  under  this  Notice  of  Funds 
Availability. 

Local  governments  and  Indian  Tribal 
governments  should  consult  the  official 
designated  point  of  contact  in  their 
State/Territory  for  more  information  on 
the  process  the  State  requires  to  be 
followed  in  applying  for  assistance. 

All  applicants  must  be  participating 
in  the  National  Flood  Insurance 
Program  (NFIP)  if  they  have  been 
identified  through  the  NFIP  as  having  a 
Special  Flood  Hazard  Area  (a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 


Insurance  Rate  Map  (FIRM)  has  been 
issued).  In  addition,  the  community 
must  not  be  suspended  or  on  probation 
from  the  NFIP  (except  as  directed  by 
H.J.  Res  2,  February  20,  2003). 

Grant  Application  Process 

Local  governments  and  Indian  Tribal 
govermnents  should'<:onsult  the  official 
designated  point  of  contact  in  their  State 
for  more  information  on  the  process  the 
State  requires  to  be  followed  in  applying 
for  assistance. 

Each  of  the  fifty  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  and  American  Samoa  are 
requested  to  submit  to  the  appropriate 
FEMA  Regional  Office  the  grant 
application,  which  can  be  obtained  from 
the  FEMA  Regional  Office. 

The  grant  application  should  include: 

•  Application  for  Federal  Assistance. 
Standard  Form  424; 

•  Budget  Information — Non- 
Construction  Program,  FEMA  Form  20- 
20; 

•  Budget  Narrative  explaining  cost 
items  that  have  been  budgeted; 

•  Sununary  Sheet  for  Assurances  and 
Certification,  FEMA  Form  20-16; 

•  Assurances — Non-Construction 
Program,  FEMA  Form  20-16A; 

•  Certification  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsible  Matters;  and  Drug-Free 
Workplace  Requirements,  FEMA  Form 
20-1 6C; 

•  Disclosiu-e  of  Lobbying  Activities, 
Standard  Form  LLL; 

•  Approved  Indirect  Cost  Agreement, 
if  applicable;  and, 

•  Program  Narrative  identifying  the 
activities  for  which  funding  is 
requested. 

"The  Program  Narrative  should  include 
the  following: 

•  Individual  planning  locations  and 
name  of  Sub-grantees; 

•  Individual  planning  costs, 
including  Federal  and  non-Federal 
shares; 

•  Individual  planning  scopes  of  work, 
including  timelines  and  key  milestones; 

•  Certification  that  the  included 
planning  activities  have  been  evaluated, 
meet  all  PDM  Program  eligibility 
criteria,  and  will  be  implemented  in 
accordance  with  44  CFR  Part  13. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Govenmients. 

•  Assessment  of  the  extent  to  which 
communities  meet  the  relevant  criteria 
under  section  203(g)  of  the  Stafford  Act. 

All  planning  activities  included  in  the 
Program  Narrative  should  be  ranked  in 
order  of  priority  to  the  grantee. 


Eligible  Activities 

Funds  may  be  used  to  develop  State, 
Trihal,  and  local  hazard  mitigation 
plans  that  meet  the  planning  criteria 
outUned  in  44  CFR  part  201,  which 
implements  §  322  of  the  Stafford  Act. 
This  may  include  developing 
countywide  or  multi-jurisdictional 
plans  (must  be  adopted  by  all 
jurisdictions  participating)  since  many 
issues  are  better  resolved  by  evaluating 
hazards  in  a  more  comprehensive 
fashion.  Multi-hazard  mitigation 
plaiming  may  include  hazards  caused . 
by  non-natiu^al  forces  but  must  be 
primarily  focused  on  natjiral  hazards. 
Risk  assessments  for  mitigation  plans 
are  also  eligible. 

As  part  of  the  planning  grant,  up  to  10 
percent  of  the  funds  awarded  may  be 
used  to  fund  activities  to  disseminate 
information  regarding  cost-effective 
mitigation  technologies.  These  activities 
include  marketing,  outreach,  training 
and  education  (including  planning 
workshops),  as  related  to  plan 
development. 

Up  to  5  percent  of  the  funds  awarded 
may  be  used  to  assist  in  soliciting  and 
reviewing  PDM  applications  and  for 
providing  technical  assistance  to  sub- 
grantees.  Sub-grantee  management  costs 
to  implement  awarded  activities  will  be 
limited  to  5  percent  of  the  sub-grant 
award  and  may  be  included  as  part  of 
the  activity  costs.  Indirect  costs  should 
be  included  as  put  of  management 
costs,  if  applicable,  and  must  be 
supported  with  a  current  Indirect  Cost 
Rate  approved  by  a  Federal  Cognizant 
Agency. 

Reporting  Requirements 

The  following  reports  are  required: 

•  Federal  Cash  Transaction  Reports.  If 
the  Grantee  uses  the  HHS  Payment 
Management  System-SMARTLINK,  the 
Grantee  shall  submit  a  copy  of  the  PMS 
272  Cash  Transaction  Report  submitted 
to  the  Federal  Health  and  Human 
Services  (HHS)  to  FEMA. 

•  Financial  Status  Reports.  The 
Grantee  shall  submit  Financial  Status 
Reports,  SF  269  or  FF  20-10.  to  the 
FEMA  regional  office  within  30  days 
from  the  end  of  the  first  federal  quarter 
following  the  initial  grant  award.  The 
Regional  Director  may  waive  this  initial 
report.  The  Grantee  shall  submit 
quarterly  financial  status  reports 
thereafter  until  the  grant  ends.  Reports 
are  due  on  January  30.  April  30,  July  30, 
and  October  30. 

•  Performance  Reports: 

1.  The  Grantee  shall  submit 
performance  reports  (no  required 
format)  to  the  FEMA  Regional  Office 
within  30  days  after  end  of  each  quarter. 
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The  report  shall  consist  of  a  comparison 
of  actual  accomplishment  to  the 
approved  activity  objectives.  Reports  are 
due  January  30.  April  30.  July  30  ancl 
October  30.  Final  financial  reports  are 
due  90  days  after  the  close  of  the  grant. 
Performance  Reports  should  be 
submitted  to  the  Assistance  Officer, 
listed  under  Article  V,  FEMA  Officials. 
2.  Quarterly  performance  report  shall 
report  the  name,  completion  status, 
expenditure,  and  payment-to-date  of 
each  approved  activity/sub-grant  award 
under  the  Grant  Award. 

•  Final  Reports.  The  Grantee  shall  ' 
submit  a  Final  Financial  Status  Report 
and  Performanoe  Report  within  90  days 
fi-om  Grant  Award  Performance  Period 
expiration  date,  per  44  CFR  13.50. 

•  Enforcement.  The  Regional  Director 
may  suspend  draw  downs  from  the 
HHS/Payment  Management  System- 
SMARTLINK  if  quarterly  reports  are  not 
submitted  on  time. 

Dated:  February  26,  2003. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

(PR  Doc.  03-4903  Filed  2-28-03:  8:45  am] 

BILUNG  CODE  6718-4)4-P 


GENERAL  SERVICES  t 

ADMINISTRATION 

[0MB  Control  No.  309<M)277] 

Office  of  Citizen  Services  and 
Communications;  Market  Research 
Collection 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  request  for  comments 
on  a  new  one-time  collection. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  General  Services 
Administration,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  new  information  collection 
requirement  concerning  Market 
Research  for  the  Office  of  Citizen 
Services  and  Communications.  A 
request  for  public  comments  was 
published  at  67  FR  72690,  December  6, 
2002.  No  comments  were  received. 

This  information  collection  will  be 
used  to  determine  the  utility  and  ease  of 
use  of  GSA's  Web  site.  GSi4.gov.  The 
respondents  include  individuals  and 
representatives  from  businesses 
currently  holding  GSA  contracts. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency  including  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before: 
April  2.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sharon  Holcombe.  Office  of  Citizen 
Services  and  Communications,  (202) 
501-2719. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thornton,  GSA 
Desk  Officer.  OMB,  Room  10236,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
General  Services  Ad;ninistration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Washington, 
DC  20405.  Please  cite  OMB  Control 
Number  3090-0277. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  purpose  of  this  information 
collection  is  to  inform  the  General 
Services  Administration  (GSA)  on  how 
to  best  provide  service  and  relevance  to 
the  American  public  via  GSA's  Web 
site,  GSA.gov.  The  information  collected 
from  an  online  survey,  focus  groups, 
and  Web  site  usability  testing,  will  be 
used  to  refine  the  GSA.gov  Web  site. 
The  questions  to  be  asked  are  non- 
invasive and  do  not  address  or  probe 
sensitive  issues.  It  is  important  for  the 
GSA  to  gain  information  from  the  many 
diffuse  groups  it  serves;  therefore,  the 
GSA  will  be  questioning  individuals 
and  households,  and  businesses  and 
other-for-profit  groups. 

B.  Annual  Reporting  Burden 

Respondents:  190. 

Responses  Per  Respondent:  1. 

Total  Responses:  190. 

Hours  Per  Response:  72.6  minutes. 

Total  Burden  Hours:  230. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  ft-om 
the  General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA),  1800  F 
Street.  NW..  Room  4035.  Washington. 
DC.  20405.  telephone  (202)  208-7312.  or 
by  faxing  your  request  to  (202)  501- 
4067.  Please  cite  OMB  Control  No. 
3090-0277,  Market  Research  Collection 
for  the  Office  of  Citizen  Services  and 
Communication,  in  all  correspondence. 


Dated:  Februar>'  24,  2003. 
Susan  White, 

Deputy  Chief  Information  Officer. 

|FR  Doc.  03^827  Filed  2-28-03;  8:45  am] 

nUJNG  CPOE  6a20-CX-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03038] 

Cooperative  Agreement  for 
Development  of  ttie  National  Violent 
Death  Reporting  System;  Notice  of 
Availability  of  Funds 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Numlier 

Tills  program  is  autiiorized  under  section 
301(a)  (42  U.S.C.  241(a))  of  the  Public  Health 
Service  Act  and  section  391(a)  (42  U.S.C. 
280b(a))  of  the  Public  Service  Health  Act,  as 
amended.  The  catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
surveillance  program  to  expand  the 
implementation  of  the  National  Violent 
Death  Reporting  System  (NVDRS)  as 
mandated  in  FY  2003  Senate 
appropriations  language.  NVDRS  will 
assist  State  governments  to  understand 
the  extent  of  the  violence  problem  in 
their  states  and  to  develop  and  evaluate 
violence  prevention  program  efforts. 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of  Injury  and 
Violence  Prevention. 

In  response  to  Congressional 
appropriations  language  in  FY  2002, 
CDC  began  implementation  of  NVDRS 
in  six  states.  The  purpose  of  NVDRS  is 
to  generate  public  health  surveillance 
information  at  the  national,  state,  and 
local  levels  that  is  more  detailed,  useful, 
and  timely  than  is  currently  available. 
This  information  will  help  develop, 
inform,  and  evaluate  violence 
prevention  strategies  at  the  state  level. 
The  proposed  system  builds  upon  a 
pilot  system,  the  National  Violent  Injury 
Statistics  System  (NVISS)  that  has  been 
under  development  since  1999. 
Additional  information  on  this  pilot 
system  can  be  found  at:  http:// 
'www.NVISS.org. 

Measurable  outcomes  of  the  program 
-will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC):  Develop  new  or  improved 
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approaches  for  preventing  and 
controlling  death  and  disability  due  to 
injiu"ies. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  states  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and-the  federally 
recognized  Indian  tribal  governments.  In 
consultation  with  states,  assistance  may  ' 
be  provided  to  political  subdivisions  of 
states.  States  funded  under  Program 
Announcement  02059— Cooperative 
Agreement  for  Development  of  National 
Violent  Death  Reporting  System 
(Maryland,  Massachusetts,  New  Jersey, 
Oregon,  South  Carolina  and  Virginia) 
are  not  eligible  to  apply. 

The  ability  to  obtain  population-based 
information  from  core  data  sets  is 
crucial  for  the  successful  development 
of  the  NVDRS.  Eligible  applicants  must 
document,  through  letters  of  support 
and  memorandums  of  agreement/ 
understanding  (MOA/MOU),  access  to 
information  on  individual,  identifiable 
decedents  from  all  of  the  following  data 
sources: 

1.  Death  certificates. 

2.  Medical  examiner  and/or  coroner 
records. 

3.  Police  records  (Supplemental 
Homicide  Reports  at  a  minimum). 

4.  Crime  laboratory  records. 

The  letters  of  support  must  come  from 
the  agency  authorized  to  grant  access  to 
the  specific  required  data.  Each  letter 
must  note  the  most  recent  year  for 
which  data  is  available  to  the  health 
department,  and  note  that  a  MOA/MOU 
is  in  place  between  the  applicant  and 
the  data  agency.  The  MOA/MOU  must 
provide  the  applicant  access  to  data 
while  specifying  any  limitations 
regarding  data  use.  A  copy  of  the  MOA/ 
MOU  must  accompany  each  letter  of 
support  to  confirm  access. 

Applicants  from  states  that  do  not 
have  centralized,  statewide  medical 
examiner/coroner,  or  police  records 
must  obtain  letters  of  support  from  the 
agencies  with  authority  over  the  four 
required  data  sources  in  three  cities  or 
counties  within  the  state,  and  MOA/ 
MOUs  ft'om  at  least  three  of  the  four 
agencies  in  each  city  or  county. 

Applications  that  fail  to  submit  all 
evidence  listed  above  will  be  considered 
non  responsive  and  will  be  returned 
without  review. 

Applications  will  be  classified  into 
two  categories,  "New"  and 


"Experienced."  States  \yith  funding 
from  an  external  source  (other  than  state 
funds)  for  any  form  of  violent  death 
reporting  or  surveillance  occurring 
among  adults,  defined  as  18  years  of  age 
or  older,  will  be  considered 
"Experienced."  States  with  surveillance 
projects  (state  or  local)  funding,  such  as 
the  Harvard  Injury  Control  Research 
Center's  National  Violent  Injury 
Statistics  System  (NVISS)  will  be 
considered  "Experienced."  States 
without  any  such  external  funding  will 
be  considered  as  "New"  systems.  Funds 
awarded  for  this  program  cannot  be 
used  to  supplant  (replace)  existing 
activity  funds. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $2,250,000  is  available 
in  FY  2003  to  fund  approximately  eight 
awards.  It  is  expected  that  the  average 
award  will  be  $240,000.  ranging  from 
$150,000  to  $220,000  for  states  with  up 
to  800  cases  of  violent  death  in  calendar 
year  2001  and  from  $220,000  to 
$320,000  for  states  with  greater  than  800 
cases  of  violent  death  in  2001.  At  least 
one  applicant  will  be  funded  in  each 
funding  range. 

"New"  and  "Experienced"  system 
applications  will  be  evaluated 
separately;  at  least  one  new  applicant 
and  one  experienced  applicant  will  be 
funded.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  1 , 
2003  and  will  be  made  for  a  12-month 
budget  p^iod  within  a  project  period  of 
up  to  five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress,  as 
evidenced  by  required  reports,  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  lA.  or  IB.,  Recipient  Activities,, 
and  CDC  will  be  responsible  for  the 
activities  under  2.  CDC  Activities. 

Recipient  Activities 

lA.  For  New  Violent  Death  Reporting 
Systems 


a.  Establish  an  advisory  committee 
that  will  help  in  the  development  of  the 
state  violent  death  reporting  system. 
Membership  should  include 
representatives  from  agencies  that 
control  medical  ejcaminer/coroner 
records,  death  certificates,  police 
records,  and  crime  laboratory'  data. 

b.  Establish  routine  access  to  uniquely 
identifiable  case  information  from  each 
of  the  four  critical  data  sources  for 
deaths  occurring  on  or  after  1/01/2004. 

c.  Use  case  definition  and  imiform 
data  elements  developed  under  Program 
Announcement  02059. 

d.  Obtain  and  code  data  fi"om  all  core   " 
data  sources  for  all  cases  identified.  The 
means  for  obtaining  data  may  be 
conducted  by  abstraction  from  the 
required  data  sources,  electronic 
transfer  or  other  method(s). 

e.  Develop  procedures  to  combine 
information  from  the  data  sources. 
Maintain  a  unique  case  ID  number. 

f.  Establish  (1 )  a  centralized  location 
for  maintaining  a  secure  data  storage 
system  that  allows  for  ready  access  to 
and  retrieval  of  your  collected  data  and 
(2)  an  off-site,  backup  storage  system  for 
all  your  data. 

g.  Transmit  data  ft-ee  of  personal 
identifiers  electronically  to  CDC  using 
software  provided  by  the  CDC.  Office  of 
Management  and  Budget  (OMB) 
clearance  for  this  data  collection  is 
pending. 

h.  Develop  a  quality  assurance 
program  that  includes  a  systematic 
review  of  the  accuracy,  completeness 
and  timeliness  of  the  data  collection 
process.  This  should  include 
reabstraction  of  a  sample  of  cases  where 
applicable,  and  monitoring  of  time 
intervals  from  death  to  case  completion, 
as  well  as  routine  checks  to  identify 
duplicate  cases. 

i.  Evaluate  the  surveillance  system 
aimually  using  standard  guidelines. 
These  include:  simplicity,  flexibility, 
data  quality,  acceptability,  sensitivity, 
predictive  value  positive, 
representativeness,  timeliness,  and 
stability.  (See  Morbidity  and  Mortality 
Weekly  Report  (MMWR) 
Recommendations  and  Reports, 
'Updated  guidelines  for  evaluating 
public  health  surveillance  systems," 
RR-13,  vol.  50,  07/27/2001,  found  at: 
h  ttp  ://www.  cdc.gov/mmwr/PDF/RR/ 
RR5013.pdf.) 

j.  Prepare  standard  reports  with 
aggregated  data  and  distribute  them 
widely. 

k.  Share  information  learned  from 
project  through  presentations,  peer- 
reviewed  publications  and  media 
events. 

1.  Participate  in  a  collaborative  effort 
coordinated  by  the  CDC  to  establish  a 


10022 


Federal  Register /Vol.  68.  No.  41 /Monday.  March  3.  2003 /Notices 


national  violent  death  reporting  system 
that  collects  uniform  data  across  states 
as  prescribed  in  the  FY  2002  and  FY 
2003  appropriations  report  language. 
Meetings  will  be  held  on  a  semiannual 
basis. 

Recipient  Activities 

IB.  For  Experienced  Violent  Death 
Reporting  Systems 

a.  Maintain  an  advisory  committee 
that  will  help  in  the  enhancement  of  the 
reporting  system.  The  committee  should 
be  able  to  help  develop  methods  for  data 
dissemination  and  set  priorities  for 
helping  to  develop  prevention 
strategies.  The  committee  should 
include,  at  a  minimum,  representatives 
from  agencies  that  control  the  core  data 
sources. 

b.  Maintain  or  expand  routine  access 
to  uniquely  identifiable  case 
information  from  each  of  the  four  core 
data  sources  for  deaths  occurring  on  or 
after  1/01/2004. 

c.  Use  the  case  definition  and  uniform 
data  elements  developed  under  Program 
Announcement  02059. 

d.  Use  or  modify  existing  procedures 
that  combine  information  from  the  data 
sources.  Maintain  a  unique  case  ID 
number. 

e.  Maintain  or  modify  (1)  a  centralized 
location  for  maintaining  a  secure  data 
storage  system  that  allows  for  ready 
access  to  and  retrieval  of  all  your 
collected  data  and  (2)  an  off-site,  backup 
data  storage  system  for  all  your  data. 

f.  Develop  a  quality  assurance 
program  that  includes  a  systematic 
review  of  the  accuracy,  completeness 
and  timeliness  of  the  data  collection 
process.  This  should  include 
rtjabstraction  of  a  sample  of  cases  where 
applicable  and  monitoring  of  time 
intervals  from  death  to  case  completion, 
as  well  as  routine  checks  to  identify 
duplicate  cases. 

g.  Transmit  data  free  of  personal 
identifiers  electronically  to  CDC  using 
software  provided  by  the  CDC.  OMB 
clearance  for  this  data  collection  is 
pending. 

h.  Evaluate  the  surveillance  system 
annually  using  standard  guidelines. 
These  include:  simplicity,  flexibility, 
data  quality,  acceptability,  sensitivity, 
predictive  value  positive, 
representativeness,  timeliness,  and 
stability.  (See  MMWR 
Recommendations  and  Reports, 
"Updated  guidelines  for  evaluating 
public  health  surveillance  systems," 
RR-13.  vol.  50,  07/27/2001,  found  at: 
h  ttp  -.//www.  cdc.gov/mmwr/PDF/RR/ 
RR5013.pdf.) 

i.  Prepare  standard  reports  with 
aggregated  data  and  distribute  them 
widely. 


j.  Share  information  learned  from  the 
project  through  presentations,  peer 
review  publications  and  media  events. 

k.  Participate  in  a  collaborative  effort 
coordinated  by  the  CDC  to  establish  a 
national  violent  death  reporting  system 
that  collects  uniform  data  across  states 
as  prescribed  in  the  FY  2002  and  FY 
2003  appropriations  report  language. 
Meetings  will  be  held  on  a  semiannual 
basis. 

Note:  "New"  recipients  may  choose  to 
begin  data  gathering  in  smaller  geographic 
area.s,  such  as  cities,  counties  or  regions 
rather  than  beginning  statewide. 
"Experienced"  recipients  may  choose  to 
expand  data  gathering  to  a  broader 
geographic  area,  rf  not  currently  statewide.  It 
an  applicant  chooses  to  begin  collecting  data 
in  a  portion  of  the  state,  the  applicant  must 
outline  a  plan  for  expansion  statewide  within 
the  five-year  project  period. 

2.  CDC  Activities  "  Provide  national 
leadership  in  the  development  and 
implementation  of  NVDRS  through  the 
following: 

a.  Provide  a  case  definition  and 
required  uniform  data  elements  to  be 
collected. 

b.  Provide  standardized  model 
software  that  can  be  used  to  store  and 
transmit  data  to  CDC  electronically,  and 
provide  software  updates,  as  needed. 

c.  Train  recipients  on  surveillance 
systems.  This  includes:  data  standards, 
coding,  data  entry,  data  editing,  quality 
assurance  functions,  record  tracking, 
and  reporting  format. 

d.  Provide  technical  assistance  in 
solving  problems  in  all  aspects  of  the  , 
system. 

e.  Review  submitted  records  for 
quality  and  completeness  and  provide 
feedback  to  recipients.  Work  with  the 
recipient  to  systematically  resolve 
problems  of  missing  or  inaccurate  data. 

f.  Prepare  an  analysis  file  of  final 
edited  data  to  be  shared  with  the 
recipient  for  data  analysis  and  reporting 
of  findings. 

g.  Prepare  standard  reports  with 
aggregated  data  and  distribute  them 
widely. 

"  h.  Prepare  Office  of  Management  and 
Budget  (OMB)  package  to  obtain 
clearance  for  data  collection. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appeeir  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 


than  30  pages,  double-spaced,  printed 
on  one  side.  1.5-inch  left  margin,  1-inch 
top,  bottom,  and  right  margins,  and 
Courier  New  12-point  font.  The  total 
number  of  pages  should  not  exceed  70 
pages,  including  appendices  and 
abstract  (MOA/MOUs  are  not  counted  in 
the  overall  page  total.)  Applicants  that 
fit  into  the  "Experienced"  category  arc 
allowed  up  to  an  additional  five  pages 
(total  of  75  pages]  for  a  required 
appendix  that  evaluates  their  current 
violent  death  surveillance  system 
according  to  standard  CDC  guidelines. 

Note:  Applicants  who  do  not  follow  the 
content  guidelines  will  have  the  following 
point  reductions  to  their  overall  evaluation 
score:  1  point  for  more  than  30  pages  of  the 
narrative;  1  point  for  use  of  a  font  smaller 
than  12-point;  and  1  point  for  less  than 
specified  margins. 

The  narrative  will  consist  of. 
Background,  Goals  and  Objectives. 
Methods,  Experience,  Capacity  and 
Staffing,  Evaluation  and  Collaboration. 

The  application  should  include  the 
following  information:  (Documentation 
of  access  to  required  data  source  should 
be  included  in  the  appendices.) 

1 .  A  one-page  abstract  of  proposed 
activities  and  project  outcomes.  The 
abstract  should  specify  the  type  of 
applicant  ("New"  or  "Experienced") 
and  the  number  of  violent  deaths 
category  into  which  the  state  fits  (less 
than  or  equal  to  800  or  greater  than  800 
deaths.) 

2.  Background. 

3.  Goalls)  and  Objectives.  (Including 
an  outline  of  a  five-year  plan  with 
timeline.) 

3.  Methods. 

4.  Experience. 

5.  Capacity  and  Staffing. 

6.  Evaluation. 

8.  Collaboration. 

9.  Human  Subjects. 

10.  Budget. 

11.  Appendices. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161—1  (OMB  Number 
'  0920-0428.)  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc,gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  June  2,  2003. 
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Submit  the  application  to:  Technical 
Information  Management — PA03038. 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road.  Atlanta.  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters.  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  the  purpose 
section  of  this  aimouncement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Applications  which  are  complete  and 
responsive  will  be  subjected  to  a 
preliminary  evaluation  by  a  Special 
Emphasis  Panel  (SEP)  to  determine  if 
the  application  is  of  sufficient  technical 
and  scientific  merit  to  warrant  further 
full  review.  Priority  scores  will  be 
assigned  by  the  SEP  to  the  core 
applications.  CDC  will  withdraw  from 
further  consideration  applications 
judged  to  be  noncompetitive. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  a  Special  Emphasis  Panel 
(SEP)  appointed  by  CDG: 


1.  Methods  (25  points) 

a.  The  extent  to  which  the  applicant 
describes  the  methods  used  for 
ascertaining  cases  and  obtaining  data 
from  core  data  sources.  This  should 
include  a  discussion  of  methods  used  in 
motivating  reporting  sources,  ensuring 
high  quality  data,  and  resolving  data 
issues. 

b.  The  extent  to  which  the  applicant 
provides  a  detailed  and  clear 
description  of  how  linkage  of  records 
&t)m  different  sources  is,  or  will  be, 
accomplished. 

c.  The  extent  to  which  the  appUcant 
describes  how  data  will  be  stored  in  a 
central  location  in  the  state. 

d.  The  extent  to  which  the  applicant 
provides  a  detailed  plan  for  protecting 
data  bova  loss  and  assuring 
confidentiality  where  required  by  state 
law  or  regulation. 

e.  The  extent  to  which  the  applicant 
provides  evidence  that  proposed 
activities  are  not  duplications  of 
existing  activities.  (Experienced 
applicants  only) 

2.  Goal(s)  and  Objectives  (15  points) 

a.  The  extent  to  which  the  applicant 
has  included  goals,  which  are  relevant 
and  consistent  with  the  purpose  of  the 
program  annoimcement. 

b.  The  extent  to  which  the  objectives 
are  specific,  measurable,  assigned  to 
specific  staff,  realistic,  and  time-phased. 

c.  The  extent  to  which  the  applicant 
has  included  a  five-year  plan  with 
timeline.  Is  it  realistic?  Does  it 
accomplish  the  goals  and  objectives? 

3.  Experience  (15  points) 

a.  The  extent  to  which  the  applicant 
documents  experience  in  accessing, 
collecting,  linking,  editing,  managing, 
and  analyzing  surveillance  information 
from  multiple  data  sets,  especially 
experience  with  mortality  surveillance. 

b.  The  extent  to  which  the  applicant 
provides  evidence  of  experience  in 
injury  surveillance,  conducfing  data 
quality  assurance  activities,  and 
generating  data  reports. 

4.  Capacity  and  Staffing  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  evidence  of  existing  staff  with 
expertise  in  SAS  software  and  database 
manager,  [e.g.,  Microsoft  Access), 
computer  progranmiing  skills,  and  skills 
in  data  management  and  quality 
assurance,  especially  involving  large 
complex  databases. 

b.  The  extent  to  which  the  applicant 
provides  a  plan,  with  position 
description(s).  to  hire  someone  with 
such  skills  and  expertise.  Resumes  or 
curriculum  vitae  should  be  included. 

c.  The  extent  to  which  the  applicant 
provides  a  timetable  showing  when 
information  regarding  the  occurrence  of 
a  violent  death  during  a  given  calendar 


quarter  is  available  to  the  applicant  from 
each  of  the  four  required  data  sources. 

5.  Collaboration  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  evidence  of  involvement  by 
key  stakeholders  "in  the  current  system 
or  a  plan  for  including  key  stakeholders 
in  the  development  of  a  violent  death 
reporting  system. 

b.  The  extent  to  which  the  applicant 
documents  the  quality  and  specificity  of 
access  to  required  and  optional  data 
sources,  e.g.,  the  limitations  of  that 
access,  the  most  recent  year  data  are 
available,  the  timeliness  and  availability 
of  data  fittm  all  core  and  optional  data 
sources,  the  duration  of  access,  etc. 
Information  bom  the  letters  of  support 
will  be  considered  in  this  context. 

c.  The  extent  to  which  the  applicant 
provides  additional-  letters  of  support 
from  potential  partners  in  the  project. 

d.  The  extent  to  which  the  letters  of 
support  docimient  specific 
contributions  of  the  partner,  including 
but  not  limited  to  a  description  of  the 
precise  nature  of  past  and  proposed 
collaborations,  products,  services,  and 
other  activities  that  will  be  provided  by 
and  to  the  applicant  through  the 
proposed  collaboration. 

6.  Evaluation  (10  points) 

a.  The  extent  to  which  the  applicant 
provides  a  detailed  plan  for  evaluating 
the  surveillance  system.  The  plan    , 
should  include  standard  CDC 
surveillance  evaluation  measures 
described  above. 

b.  The  extent  to  which  the  applicant 
describes  both  system  and  data  quality 
assurance  procedures. 

7.  Background  (5  J)oints) 

The  extent  to  which  the  applicant 
documents  the  magnitude  of  the  violent 
death  problem  in  the  applicant's  state 
and/or  target  area. 

8.  Human  Subjects  (Not  Scored) 
The  extent  to  which  the  applicant 

adequately  addresses  the  requirements 
of  Title  45  CFR  part  46  for  the 
protection  of  humah  subjects.  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

9.  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  sufficient  and 
consistent  with  the  stated  objectives  and 
planned  activities.  The  Budget  should 
include  funds  for  at  least  two  trips  to 
CDC  for  program  related  meetings  and 
training. 
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I.  Other  Requirements 

Technical  Reporting  Requirements 

Jjjtovide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  due  on  July 
2  of  each  year.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  due 
December  29  of  each  year. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site: 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 
AR-9     Paperwork  Reduction  Act 

Requirements  Projects  that  irivolve 
the  collection  of  information  from 
1 0  or  more  persons  and  that  are 
funded  by  cooperative  agreements 
will  be  subject  to  review  and 
approval  by  the  Office  of 
Management  and  Budget  (OMB.) 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 
AR-21     Small.  Minority.  Women- 
Owned  Businesses 
AR-22     Research  Integrity 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessar>'  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
h'ww. cdc.gov. 


Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Van  A.  King,  Grants 
Management,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandy-wine  Road, 
Atlanta,  GA  30341-4146,  Telephone: 
(770)  488-2751,  E-mail  address: 
Vking@cdc.gov. 

For  program  technical  assistance, 
contact:  Leroy  Frazier,  Jr.,  MSPH.  CHES, 
Division  of  Violence  Prevention, 
National  Center  for  Injur.'  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy,  NE, 
MS  K60,. Atlanta,  GA  30341,  Telephone 
number:  (770)  488-1507,  E-mail 
address:  Lfrazierl@cdc.gov. 

Dated:  February  24.  2003. 
Sandra  R.  Manning, 

CGFM.  Dimctor,  ProcurenwiU  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

|FR  Doc.  0.')-48.'i8  Filed  2-21M)3;  8:45  am] 

BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act;  Alaska 
Subsistence  Household  Survey 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice;  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Officer  at  the  address  listed 
below. 

DATES:  Submit  comments  on  or  before 
May  2,  2003. 

ADDRESSES:  Send  your  comments  on  the 
requirement  to  Anissa  Craghead', 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
MS  222-ARLSQ,  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information,  and  related  forms,  contact 
Anissa  Craghead  by  phone  at  (703)  358- 
2445  or  by  e-mail  at 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  parties 
and  affected  agencies  have  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  CFR  1320.8(d)).  The  U.S.  Fish  and 
Wildlife  Service  (we,  or  the  Service)     * 
plans  to  submit  a  request  to  OMB  for 
approval  of  a  collection  of  information 
related  to  the  subsistence  migratory  bird 
harvest  in  Alaska.  We  a  requesting  a  3- 
year  term  of  approval  for  this  collection 
activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-712)  and  the  Fish  and 
Wildlife  Act  of  1956  (16  U.S.C.  742d) 
designate  the  Department  of  the  Interior 
as  the  key  agency  responsible  for  the 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  harvest 
regulations  that  allow  for  the 
conservation  of  those  populations. 
These  responsibilities  include  gathering 
accurate  geographical  and  temporal  data 
on  various  characteristics  of  migratory 
bird  harvest.  We  use  that  data  to 
promulgate  harvest  regulations. 
Annually,  we  adjust  harvest  regulations 
as  needed  to  provide  a  maximum  of 
subsistence  harvest  opportunity  while 
keeping  migratory  bird  populations  at 
desired  levels. 

The  Migrator>'  Bird  Treaty  Act 
Protocol  Amendment  (1995) 
(Amendment)  provides  for  the 
customary  and  traditional  use  of 
migratory  birds  and  their  eggs  for 
subsistence  use  by  indigenous 
inhabitants  of  Alaska.  The  Amendment, 
however,  states  that  it  is  not  the  intent 
of  the  Amendment  to  cause  significant 
increases  in  the  take  of  species  of 
migratory  birds  relative  to  their 
continental  population  sizes.  A  May  20, 
1996,  letter  of  submittal  from  the 
Department  of  State  to  the  White  House, 
which  officially  accompanied  the 
Amendment,  specifies  the  need  for 
harvest  monitoring  and  states  that 
harvest  estimates  will  be  collected 
cooperatively  by*he  Service,  the  State 
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Department  of  Fish  and  Game,  and 
Native  organizations  within  tjie 
subsistence  eligible  areas.  Harvest 
survey  data  help  ensure  that  customary 
and  traditional  use  of  migratory  birds 
and  their  eggs  for  subsistence  use  by 
indigenous  inhabitants  of  Alaska  does 
not  significantly  increase  the  take  of 
species  of  migratory  birds  relative  to 
their  continental  population  sizes. 

We  have  monitored  the  subsistence 
harvest  in  Alaska  for  the  past  14  years 
through  the  use  of  annual  household 
surveys  in  the  most  heavily  used 
subsistence  harvest  areas  (e.g..  Yukon- 
Kuskokwim  Delta).  Continuation  of  this 
monitoring  would  enable  tracking  of 
any  significant  changes  or  trends  in 
levels  of  harvest  and  user  participation 
after  legalization  of  the  harvest.  The 
harvest  smrey  method  and  forms  that 
we  used  to  collect  information  were  not 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  We  are  initiating  the 
process  to  request  OMB  approval  of 
these  forms  through  this  publication 
and  to  request  public  comment  on  this 
information  collection.  We  will  not 
conduct  or  sponsor  any  surveys  until  we 
obtain  OMB  approval  of  this 
information  collection. 

This  collection  helped,  and  would 
help,  us  gather  information  on  the 
annual  subsistence  harvests  of  49 
species  of  birds,  including  geese,  ducks, 
swans,  cranes,  loons,  seabirds. 
shorebirds,  and  upland  game  birds.  The 
survey  was,  and  would  be,  conducted 
by  local  village  resident  surveyors  in  the 
subsistence-eligible  areas  of  Alaska, 
under  the  guidance  of  Service 
employees  and  contractors  (such  as 
native  organizations  and  the  Alaska 
Department  of  Fish  and  Game).  The 
local  village  surveyors  annually 
provided,  and  would  provide,  us  lists  of 
all  households  in  each  village. 
Randomly  selected  households  then 
received,  and  would  receive,. survey 
forms  from  the  village  surveyor.  The 
household  either  completed,  and  would 
complete,  the  form  independently,  or 
the  village  surveyor  helped,  and  would 
help,  the  household  complete  the  form. 
Forms  were  then,  and  would  be,  turned 
in  to  us.  The  resulting  estimates  of 
harvest  per  household  were,  and  would 
be,  combined  with  the  complete  list  of 
households  in  the  subsistence-eligible^ 
areas  to  provide  estimates  of  the  total 
annual  harvest  of  the  49  species  of 
birds. 

We  used,  and  would  use,  four  forms 
to  collect  this  information.  They  are 
described  below. 

Title:  List  of  All  Occupied 
Households,  with  Hunting  Category 
Noted. 

Approval  Number:  1018-xxxx. 


Form  number:  7-FW-lOO. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents:  Local 
village  surveyors. 

Total  Annual  Responses:  188.  We 
estimate  one  form  for  each  of  the  188 
communities,  which  amounts  to  188 
forms  annually. 

Total  Annual  Burden  Hours:  433 
hours.  We  estimate  the  reporting  burden 
at  one  minute  for  each  of  the  total 
26,000  households  in  188  communities, 
or  433  hours  total. 

Note:  This  form  is  maintained  by  Ihe  local 
village  surveyor.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier. 

Title:  Households  Separated  by 
Hunting  Category. 

Approval  Number:  1018-xxxx. 

Form  number:  7-FW-lOl. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents:  Local 
village  surveyors. 

Total  Annual  Responses:  188.  We 
estimate  one  form  for  each  of  the  188 
communities,  which  amounts  to  188 
forms  annually. 

Total  Annual  Burden  Hours:  94 
hours.  We  estimate  it  takes  each 
surveyor  an  average  of  one-half  hour  to 
transfer  the  information  from  Form  7- 
FW-100  to  Form  7-FW-lOl.  With  an 
estimated  188  siu^eyors  in  up  to  188 
communities,  we  estimate  94  hours  total 
aimual  burden. 

Note:  The  local  village  surveyor  provides 
this  form  to  us.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier. 

Title:  Permission  Slip  for 
Participation  in  the  Survey. 

Approval  Number:  1018-xxxx.J 

Form  number:  7-FW-102. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents: 
Households  within  the  subsistence 
eligible  areas  of  Alaska  (Alaska 
Peninsula,  Kodiak  Archipelago,  the 
Aleutian  Islands,  or  in  areas  north  and 
west  of  the  Alaska  Range  (50  CFR  part 
92.5)). 

Total  Annual  Responses:  16,000.  We 
estimate  up  to  13,000  of  the 
approximately  26.000  households  in  the 
subsistence  eligible  areas,  will 
participate  in  the  survey.  Up  to  16,000 
households  will  have  to  be  asked 
permission  in  order  to  get  a  sample  size 
of  13,000  households. 

Total  Annual  Burden  Hours:  1 ,333 
hours.  It  will  take  the  surveyor  an 
average  of  5  minutes  per  household  to 
determine  whether  or  not  that 
household  agrees  to  participate  in  the 


subsistence  harvest  survey.  With  an 
estimated  16,000  households 
responding  to  the  permission  slip,  this 
amounts  to  1,333  hours  total  aimual 
burden. 

Note:  This  form  is  maintained  by  the  local 
village  sur\'eyor.  The  surveyor  aslcs  each 
household  if  that  household  will  participate 
in  the  subsistence  harvest  survey.  The 
surveyor. then  notes  a  "yes"  or  a  "no"  on  a 
permission  slip.  Each  household  with  a 
"yes"  permission  slip  is  given  a  survey  form 
(described  below).  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier. 

Title:  Migratory  Bird  Subsistence 
Harvest  Household  Survey. 

Approval  Number:  1018-xxxx. 

Formnumber:  7-FW-103. 
.    Frequency  of  Collection :  Three  times 
per  year — spring,  summer,  and  fall. 

Description  of  Respondents: 
Households  within  the  subsistence 
eligible  areas  of  Alaska  (Alaska 
Peninsula,  Kodiak  Archipelago,  the 
Aleutian  Islands,  or  in  areas  north  and 
west  of  the  Alaska  Range  (50  CFR  part 
92.5)). 

Total  Annual  Responses:  13.000.  We 
estunate  up  to  13,000  of  the 
approxiihately  26.000  households  in  the 
subsistence  eligible  areas  will 
participate  in  the  survey. 

Total  Annual  Burden  Hours:  3,250 
hours.  We  estimate  the  reporting  burden 
to  average  5  minutes  per  respondent  for 
the  Migratory  Bird  Subsistence  Harvest 
Household  Stirvey.  With  an  estimated 
13.000  respondents  filling  out  the  form 
three  times  annually,  the  annual  burden 
hours  total  3,250  hours. 

Note:  The  local  village  surxTeyor  provides 
completed  survey  forms  to  us.  The  survey 
form  consists  of  three  pages,  one  page  each 
for  spring,  summer,  and  fall.  Each  page  has 
51  bird  illustrations,  with  spaces  beside  each 
illustration  to  mark  down  numbers  of  birds 
and  eggs  taken.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier:  the  household  number  is  written 
on  each  page  of  the  survey  form,  along  with 
a  village  number.  The  results  of  this  annual 
survey  help  us  understand  the  effect  of 
subsistence  hunting  on  migratory  bird 
populations,  while  also  evaluating  the  effects 
of  newly  established  spring/summer  season 
dates,  species  closures,  and  methods  ■and 
means  prohibitions. 

We  invite  comments  on  this  proposed 
information  collection  on  the  following: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  our  estimate  of  the 
burden  of  the  collection  of  information; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
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collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  on  respondents. 

Dated:  February  24.  2003. 
Anissa  Craghead. 

Information  Collection  Officer.  Fish  and 
Wildlife  Service. 

(FR  Doc.  0.3-4876  Filed  2-28-03;  8:45  am] 
BILUNQ  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  oi  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  April  2, 
2n03. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  anv  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
.  of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application{s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-067283 

Applicant:  Ralph  A.  Musella,  Arbutus, 

MD. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Dajnaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-Oe6261 

Applicant:  Zoo  New  England.  Boston. 

MA. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  captive 
born  jaguar  (Panthera  onca)  front 
Zoologico  La  lungla.  Parque  Recreativo 
Urban  (Irtra)  Petapa,  Ciudad  de 
Guatemala,  Guatemala,  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  conservation  education 
and  captive  breeding. 

PRT-066262 

Applicant:  Tulsa  Zoological  Park.  Tulsa. 

OK. 

The  applicant  requests  a  permit  to 
import  one  male  captive  born  jaguar 
(Panthera  onca)  from  Zoologico  La 
Jungla.  Parque  Recreativo  Urban  (Irtra) 
Petapa.  Ciudad  de  Guatemala. 
Guatemala,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education 
and  captive  breeding. 

PRT-066263 

Applicant:  Akron  Zoological  Park. 
Akron.  OH. 

The  applicant  requests  a  permit  to 
import  one  male  captive  born  jaguar 
(Panthera  onca)  from  Zoologico  La 
jungla.  Parque  Recreativo  Urban  (Irtra) 
Petapa.  Ciudad  de  Guatemala, 
Guatemala,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education 
and  captive  breeding. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  foU&wing  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFg  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  cojnplete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-067553 

Applicant:  Daniel  R.  Kehoe,  Moline,  IL. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 


sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada,  for 
personal  use. 

PRT-067142 

Applicant:  Ricky  H.  Jackson, 
Thomasville,  NC. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Foxe  Basin  polar 
bear  population  in  Canada,  prior  to 
April  30,  1994.  for  personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  February  7,  2003. 
Micliael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-4880  Filed  2-28-03:  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  April  2, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  70HD,  Arlington.  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 
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Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application{s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-067368 

Applicant:  The  Dallas  World  Aquarium. 
Dallas.  TX, 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commCTce  one 
female  captive-bom  jaguar  [Panthera 
onca)  from  D.C's  Country  Junction 
Zoo,  Lowell,  IN,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 

PRT-057924 

Applicant:  Omaha's  Henry  Doorly  Zoo, 

Omaha,  NE. 

The  applicant  requests  a  permit  to 
import  foiu"  male  and  three  female 
captive-bom  cheetahs  [Acinonyx 
jubatus)  from  Hoedspmit  Research  and 
Breeding  Center,  Pretoria,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival'  of  the 
species  through  captive  propagation  and 
conservation  education. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  February  14,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  03-4881  Filed  2-28-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Literior. 


ACTION:  Notice  of  receipt. 


SUMMARY:  We  announce  our  receipt  of 
applications  to  conduct  certain 
activities  pertaining  to  scientific 
research  and  enhancement  of  survival  of 
endangered  species. 


DATES:  Written  comments  on  these 
requests  for  permits  must  be  received 
April  2,  2003. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director — Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  PO  Box 
25486,  Denver  Federal  Center,  Denver. 
Colorado  80225-0486;  telephone  303- 
236-7400.  facsimile  303-236-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

SUPPLEMENTARY  INFORMATION:  The 
following  applicants  have  requested 
renewal  of  scientific  research  and 
enhancement  of  survival  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Applicant:  Paul  A.  Jankowski, 
Colorado  Department  of  Transportation. 
Durango.  Colorado.  TE-067482. 

The  applicant  requests  a  permit  to 
take  Southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  in 
conjimction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  their  survival  and 
recovery. 

Applicant:  Edward  J.  Peters, 
University  of  Nebraska.  Lincoln, 
Nebraska,  TE-067486. 

The  applicant  requests  a  permit  to 
take  pallid  stiurgeon  [Scaphirhynchus 
albus)  in  conjunction  with  recovery 
activities  throughout  the  species'  range 
for  the  purpose  of  enhancing  their 
survival  and  recovery. 

Applicant:  Craig  Kling,  TRC  Mariah 
Associates,  Inc.,  Laramie,  Wyoming, 
TE-052582. 

The  applicant  requests  a  permit 
amendment  to  add  take  of  American 
burying  beeUe  (Nicrophorus 
americanus)  in  conjunction  with 
recovery  activities  throughout  the 
species'  range  for  the  purpose  of 
enhancing  thefr  survival  and  recovery. 

Applicant:  Terry  Lincoln,  Dakota 
Zoological  Society,  Bismarck.  North 
Dakota.  TE-051815. 

The  applicant  requests  a  permit 
amendment  to  possess  pallid  sttirgeon 
{Scaphirhychus  albus)  for  public 
display  in  conjimction  with  recovery 
activities  for  the  purpose  of  enhancing 
the  species'  survival  and  recovery. 


Applicant:  Allen  Crockett,  Walsh 
Environmental,  Golden,  Colorado,  TE- 
056101. 

The  applicant  requests  a  permit 
amendment  to  add  take  of  Southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  in  conjunction  with  recovery 
activities  for  the  purpose  of  enhancing 
the  species'  survival  and  recovery. 

.  Dated:  February  6.  2003. 
|ohn  A.  Blankenship, 

Deputy  Regional  Director.  Denver.  Colorado. 
IFR  Doc.  03-4822  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR    . 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Standard  Grant 
Application  Instructions 

AGENCY:  Fish  and  Wildlife  Service. 
Interior.  • 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  notifies  the  public 
that  updated  instructions  for  applying 
for  standard  grants  (see  SUPPLEMENTARY 
INFORMATION)  under  the  U.S.  North 
American  Wetlands  Conservation  Act 
are  available  on  the  Internet  at  http:// 
birdhabitat.fws.gov. 

DATES:  Proposals  may  be  submitted  at 
any  time.  To  ensure  adequate  review 
time  prior  to  upcoming  North  American 
Wetlands  Conservation  Council 
(Coimcil)  meetings,  the  Council 
Coordinator  must  receive  proposals  by 
March  7,  2003,  and  July  25,  2003. 

ADDRESSES:  For  detailed  application 
instructions,  sample  proposal 
information,  and  eligibility  criteria  visit 
the  North  American  Wetlands 
Conservation  Act  (NAWCA)  Web  site  at 
http://birdhabitat.fws.gov.  If  you  cannot 
access  the  Web  site,  contact  the  Coimcil 
Coordinator  at  U.S.  Fish  and  Wildlife 
Service.  Division  of  Bird  Habitat 
Conservation.  4401  North  Fairfax  Drive. 
MBSP  4075.  Arlington,  VA  22203,  or  by 
phone  at  703-358-1784.  or  by  fax  at 
703-358-2282.  or  by  e-mail  at 
dbhc@fws.gov.  Send  proposals  to  the 
Council  Coordinator  at  the  above 
address  by  mail  (faxed  proposals  are  not 
accepted).  Send  one  original  and  two 
copies  by  regular  mail  and  send  one 
copy  by  eleiitronic  mail  to  the  Council 
Coordinator.  Send  a  copy  of  the 
■proposal  to  your  U.S.  North  American 
Waterfowl  Management  Plan  (NAWMP) 
Joint  Venture  Coordinator  (see  next 
section  for  JV  Coordinators)  and  all 
partners,  in  the  proposal. 
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FOR  FURTHER  INFORMATION  CONTACT: 

North  American  Wetlands  Conservation 
Council  Coordinator  at  (703)  358-1784 
or  dbhc@fws.gov,  Benina  Sparrows  at 
(703) 358-1784  or 
bettina_sparrowe@fws.gov,  or  a  JV 
Coordinator  at  the  number  given  below. 
fV  Coordinators  can  give  you  advice 
about  developing  a  proposal,  about 
proposal  ranking,  and  additional 
information  that  may  be  required  for 
compliance  requirements  for  the 
National  Environmental  Policy  Act, 
Endangered  Species  Act,  National 
Historic  Preservation  Act,  and 
contaminant  surveys. 
Atlantic  Coast  (CT,  DE,  FL,  GA,  MA, 
MD.  ME,  NC,  NH,  NJ,  NY,  PA,  Puerto 
Rico,  Rl,  SC.  VA,  VT,  WV)  413-253- 
8269  or  andrew_miUiken@fws.gov. 
Central  Valley  (Central  Valley  of  CA) 
916-414-6459  or 
robert_shaffer@fws.gov. 
Gulf  Coast  (coastal  areas  of  AL.  LA,  MS, 
TX)  505-248-6876  or 
greg_esslinger@fws.gov. 
Intermountain  West  (AZ,  eastern  CA, 
western  CO  and  ID,  southwest  MT, 
western  NM,  NV.  eastern  OR,  UT, 
eastern  WA,  WY)  801-975-3330  xl29 
or  iwjv@xmission.com. 
Lower  Mississippi  Valley  (AR;  eastern 
KY;  northern  LA;  eastern  MS,  OK,  and 
TN;  northeastern  TX)  601-629-6600 
or  charles_baxtei@fws.gov. 
Northern  Great  Plains  701-250-4463 

xl41  OT  aschoUett@fs.fed.us.  ■ 
Pacific  Coast  (AK,  coastal  areas  of 
northern  CA,  HI,  coastal  areas  of  OR 
and  WA)  360-696-7630  or 
carey_smith@fH's.gov. 
Playa  Lakes  (southeastern  CO, 
southwestern  KS,  eastern  NM, 
western  OK,  TX  panhandle)  303-926- 
0777  OT  mike.carter@pljv.org. 
Prairie  Pothole  (northwestern  lA, 
western,  MN,  northern  MT,  northern 
and  southeastern  ND,  eastern  SD) 
303-236-8155  x252  or 
carol_lively@fws.gov. 
Rainwater  Basin  (17  counties  in 
southeastern  NE)  308-382-8112  or 
steve_moran@fws.gov. 
San  Francisco  Bay  (San  Francisco  Bay 
in  CA)  415-883-3854  or 
bh  uning@sfbayjv.  org. 
Upper  Mississippi  River-Great  Lakes 
(Eastern  lA  and  counties  bordering 
the  Missouri  River,  IL,  IN,  KS 
counties  bordering  the  Missouri  River, 
MI,  MO,  eastern  MN,  NE  counties 
bordering  the  Missouri  River,  OH,  Wl) 
612-713-5433  or 
Barbara_pardo@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Council  has  two  U.S.  conservation 
grants  programs  for  acquisition, 
restoration,  and  enhancement  of 
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wetlands  in  the  U.S.  Any  individual  or 
organization  who  has  a  long-term, 
partner-based  project  with  matching 
funds  can  apply.  The  focus  of  this 
notice  is  standard  grant  proposals  for 
requests  from  $51,000  to  $1,000,000  per 
proposal  (if  well  justified,  more  may  be 
requested).  A  separate  notice  will  be 
issued  later  this  year  for  small  grant 
proposals  for  requests  up  to  $50,000  per 
proposal. 

The  NAWCA  established  the  Council, 
a  Federal-State-private  body  that 
recommends  projects  to  the  Migratory 
Bird  Conservation  Commission  (MBCC) 
for  final  approval  and  requires  that 
proposals  contain  a  minimum  1:1  ratio 
of  non-Federal  matching  funds  to  grant 
funds.  "Match"  (as  referred  to 
throughout  this  document)  can  be  cash, 
in-kind  services,  or  land  acquired/title 
donated  for  wetlands  conservation 
purposes. 

Tnis  notice  provides  a  summary  of  the 
2003  proposal  instructions  and 
eligibility  criteria  available  on  the 
internet  to  develop  a  NAWCA  standard 
grant  proposal.  In  order  to  complete  a 
proposal  correctly,  consult  the  Web  site 
at  http://birdhabitat.fws.gov  for  detailed 
instructions.  If  you  cannot  access  the 
Web  site,  contact  the  Council 
Coordinator. 

Paperwork  Reduction  Act:  In 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  the 
Office  of  Management  and  Budget  has 
assigned  clearance  number  1018-0100 
to  this  information  collection  authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989,  as  amended 
(16  U.S.C.  4401  et  seq.].  The  information 
collection  solicited  is  necessary  to  gain 
M  benefit  in  the  form  of  a  grant,  as 
determined  by  the  Council  and  MBCC, 
is  necessary  to  determine  the  eligibility 
and  relative  value  of  wetland  projects, 
results  in  an  approximate  paperwork 
burden  of  400  hours  per  application, 
and  does  not  carry  a  premise  of 
confidentiality.  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  public  is  invited  to  submit 
comments  on  the  accuracy  of  the 
estimated  average  burden  hours  for 
application  preparation  and  to  suggest 
ways  in  which  the  burden  may  be 
reduced.  Comments  may  be  submitted 
to:  Information  Collection  Clearance 
Officer,  Mail  Stop  224  ARLSQ,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  and/or  Desk  Officer  for  Interior 
Department  (1018-0100),  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

New  NAWCA  Proposal  Information: 
Six  documents  are  available  on  the 
Internet  at  http://birdhabitat.fws.gov 
and  are  summarized  below: 

1.  2003  Grant  Administration  Policies 
and  Assistance  Award.  Describes 
policies  and  procedures  that  NAWCA 
projects  must  comply  with  and  shows 
the  one-page  grant  agreement  that  will 
be  completed  if  the  proposal  is  funded. 

2.  2003  Eligibility  Criteria  & 
Processes.  Describes  eligible  activities 
and  costs  for  NAWCA  projects,  gives 
links  to  cost  principles  that  apply  to  all 
Federal  grant  programs,  and  describes 
steps  in  the  proposal  fxinding  process.  A 
standard  grant  proposal  is  a  four-year 
plan  of  action  supported  by  a  NAWCA 
grant  and  partner  funds  to  conserve 
wetlands  and  wetlands-associated  fish 
and  wildlife  through  acquisition 
(including  easements  and  land  title 
donations),  restoration,  and/or 
enhancement  (including  creation). 
Match  must  be  non-Federal  and  at  least 
equal  the  grant  request  (referred  to  as  a 
1:1  match).  Match  is  eligible  up  to  twb 
years  prior  to  the  year  the  proposal  is 
submitted  and  grant  and  match  funds 
are  eligible  during  the  two-year  future 
Grant  Agreement  period. 

3.  2003  Proposal  Instructions.     • 
Describes  changes  from  the  2002 
instructions,  gives  required  information 
for  a  proposal  and  provides  examples.  A 
proposal  has  the  following  sections: 
Project  Officer's  Page;  Summary; 
Purpose  and  Scope;  Budget  and  Work 
Plan;  Technical  Assessment  Questions; 
Attachments  (budget  table,  tract  table, 
peulner  contribution  statements, 
optional  matching  contributions  plan, 
Standard  Form  424,  optional  aerial 
photographs,  maps);  and  Easements, 
Leases,  and  Indirect  Cost  Rate 
Agreement. 

4.  2003  Word  Proposal  Outline.  A  fill- 
in-the-blank  proposal  using  the  Word 
program. 

5.  2003  WordPerfect  Proposal  Outline. 
A  fiU-in-the-blank  proposal  using  the 
WordPerfect  program. 

6.  2003  Excel  Budget  Table.  A  fiU-in- 
the-blank  budget  table  in  case  you  do 
not  want  to  use  the  budget  tables 
provided  in  the  Word  and  WordPerfect 
files. 

Dated:  February  4.  2003. 
Marshall  P.  Jones,  Jr., 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc.  03-4878  Filed  2-28-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

addresses:  Documents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700, 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On 
October  30,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  66166),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Neil  Bayley  for  a  permit  (PRT- 
063291)  to  import  one  polar  bear  {Ursus 
maritimus]  sport  hunted  from  the 
Northern  Beaufort  Sea  polar  bear 
population,  Canada,  for  personal  use.' 

Notice  is  hereby  given  that  on 
February  3,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  November  27,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  70962),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Larry  Seller  for  a  permit  (PRT- 
063898)  to  import  one  poleu-  bear  [Ursus 
maritimus)  sport  hunted  from  the 
Southern  Beaufort  Sea  polar  bear 
population,  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  January 
21,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  November  27,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  70962),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  William  J.  Schagel  for  a  permit  (PRT- 
063596)  to  import  one  polar  bear  [Ursus 
maritimus)  sport  hunted  fttjm  the 


Southern  Beaufort  Sea  polar  bear 
population,  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
February  3,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  February  7,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-4879  Filed  2-28-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council  (Council) 
Meeting  Announcement 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Council  will  meet  to 
select  North  American  Wetlands 
Conservation  Act  (NAWCA)  grant 
proposals  for  recommendation  to  the 
Migratory  Bird  Conservation 
Commission  (Commission).  The  meeting 
is  open  to  the  public. 
DATES:  March  4,  2003,  1  p.  m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  the  Interior,  South 
Penthouse,  18th  and  C  Streets,  NW., 
Washington,  DC  20240.  The  Council 
Coordinator  is  located  at  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive. 
Mail  Stop:  MBSP  4501-4075,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Smith,  Council  Coordinator, 
(703)  358-1784  or  dbhc@fws.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  NAWCA  (Pub.  L.  101- 
233,  103  .Stat.  1968,  December  13,  1989, 
as  amended),  the  State-private-Federal 
Council  meets  to  consider  wetland 
acquisition,  restoration,  enhancement 
and  management  projects  for 
recommendation  to,  and  final  funding 
approval  by,  the  Commission.  Proposal 
due  dates,  application  instructions,  and 
eligibility  requirements  are  available 
through  the  NAWCA  Web  site  at 
http://birdhabitat.fws.go\'.  Proposals 
require  a  minimum  of  50  percent  non- 
Federal  matching  funds.  Eighteen 
Canadian  proposals  will  be  considered 
at  the  Council  meeting.  The  tentative 
date  for  the  Commission  meeting  is  June 
18. 


Dated:  February  20.  2003. 
Paul  R.  Schmidt. 

Assistant  Director — Migratory  Birds  and  State 

Programs. 

|FR  Doc.  03-4877  Filed  2-28-03;  8:45  am] 

BILLING  CODE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-923-03-1 320-00] 

Fair  Market  Value  Meeting  for  the 
South  Crandall  Canyon  Coal  Tract, 
Emery  County,  UT 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  public  meeting  and 
call  for  public  comment  on  the 
proposed  sale  and  fair  market  value  and 
maximum  economic  recover^' 
consideration  for  coal  lease  application 
UTU-78953. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  hold  a  public 
meeting  on  March  17,  2003,  for  the 
proposed  competitive  sale,  of  the  South 
Crandall  Canyon  coal  Tract.  BLM 
requests  public  comment  on  the  fair 
market  value  and  environmental  effects 
of  this  tract.  The  BLM  and  the  Manti-La 
Sal  National  Forest  signed  a  Decision 
Notice/Fipding  of  No  Significant  Impact 
dated  February'  13,  2003  that  discusses 
the  environmental  effects  of  mining  this 
tract.  The  Notice  of  Decision  was 
published  in  the  Emery  County  Progress 
and  the  Sun  Advocate  on  February  1,8, 
2003.  The  lands  included  in  the 
delineated  Federal  coal  lease  tract 
("South  Crandall  Canyon")  are  located 
in  Emery  County,  Utah  approximately  5 
miles  north  of  Huntington,  Utah  on 
public  lands  located  in  the  Manti-La  Sal 
National  Forest  and  are  described  as 
follows: 

T.  16  S.,  R.  7  E.,  SLM.  Emery  Countv.  Utah. 
Section  4.  \V2SW4,  S2SW4NW4. 
Section  5.  SE4.  S2SE4NE4, 
Section  8.  E2.  NE4NW4.  S2NW4, 
Section  9.  NW4 
Approximately  880  acres 

Genwal  Resources  submitted  the 
application  for  the  coal  lease.  The 
company  plans  to  mine  the  coal  as  an 
extension  from  their  existing  Crandall 
Canyon  mine  if  the  lease  is  obtained. 
The  South  Crandall  Canyon  coal  tract 
has  two  potentially  minable  coal  beds, 
the  Blihd  Canyon  and  Hiawatha.  The 
minable  portions  of  the  coal  beds  in  this 
area  are  from  6  to  8  feet  in  thickness. 
The  tract  contains  more  than  5  million 
tons  of  recoverable  high-volatile  C 
bituminous  coal.  The  coal  quality  in  the 
seams  on  an  "as  received  basis"  is  as 
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follows:  12,790  Btu/lb.,  5.26  percent 
moisture,  4.68  percent  ash,  44.18 
percent  volatile  matter,  45.88  percent 
fixed  carbon  and  0.61  percent  sulfur. 
The  public  is  invited  to  the  meeting  to 
make  public  and/or  written  comments 
on  the  environmental  implications  of 
leasing  the  proposed  tract,  and  also  to 
submit  comments  on  the  Fair  Market 
Value  and  the  Maximum  Economic 
Recovery  of  the  tract. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Federal  coal 
management  regulations  43  CFR  parts 
3422  and  3425,  the  public  meeting  is 
bding  held  on  the  proposed  sale  to  allow 
public  comment  on  and  discussion  of 
the  potential  effects  of  mining  and 
proposed  lease.  The  meeting  is  being 
advertised  in  the  Sun  Advocate  located 
in  Price,  Utah  and  the  Emery  County 
Progress  located  in  Emery,  Utah.  43  CFR 
part  3422  states  that.  No  less  than  30 
days  prior  to  the  publication  of  the 
notice  of  sale,  the  Secretary  shall  solicit 
public  comments  on  the  Fair  Market 
Value  appraisal  and  Maximum 
Economic  Recovery  and  on  factors  that 
may  affect  these  two  determinations. 
Proprietary  data  marked  as  confidential 
may  be  submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  Bureau  of  Land 
.  Management,  Utah  State  Office  during 
regular  business  hours  (8  a.m.-4  p.m.) 
Monday  through  Friday.  Comments  on 
the  Fair  Market  Value  and  Maximum 
Economic  Recovery  should  be  sent  to 
the  Bureau  of  Land  Management  and 
should  address,  but  not  necessarily  be 
limited  to  the  following  information. 

1.  The  quality  and  quantity  of  the  coal 
resource; 

2.  The  mining  methods  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal, 
including  specifications  of  seams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production; 

3.  Whether  this  tract  is  likely  to  be 
mined  as  part  of  an  existing  mine  and 
therefore  should  be  evaluated  on  a 
realistic  incremental  basis,  in  relation  to 
the  existing  mine  to  which  it  has  the 
greatest  value; 

4.  Whether  the  tract  should  be 
evaluated  as  part  of  a  potential  larger 


mining  unit  and  evaluated  as  a  portion 
of  a  new  potential  mine  (i.e.,  a  tract 
which  does  not  in  itself  form  a  logical 
mining  unit); 

5.  Restrictions  to  mining  that  may 
affect  coal  recovery; 

6.  The  price  that  the  mined  coal 
would  bring  when  sold; 

7.  Costs,  including  mining  and 
reclamation,  of  producing  the  coal  and 
the  time  of  production. 

8.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  with  inflation  or  in 
the  absence  of  inflation,  in  which  case 
the  anticipated  rate  of  inflation  should 
be  given; 

9.  Depreciation,  depletion, 
amortization  and  other  tax  accounting 
factors; 

10.  Jhe  value  of  any  surface  estate 
where  held  privately; 

11.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area; 

12.  Any  comparable  sales  data  of 
similar  coal  lands;  and  coal  quantities 
and  the  Fair  Market  Value  of  the  coal 
developed  by  BLM  may  or  may  not 
change  as  a  result  of  comments  received 
from  the  public  and  changes  in  the 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

DATES:  The  public  meeting  is  being  held_ 
on  Monday,  March  17,  2003  at  the 
Huntington  Senior  Citizen  Center, 
address  100  North,  176  West,  starting  at 
7  p.m.  The  building  is  just  east  of  the 
Fire  Department. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  on  the  Fair  Market 
Value  and  Maximum  Economic 
Recovery  must  be  received  by  April  14, 
2003  and  should  be  addressed  to  Stan 
Perkes.  801-539-4036,  Bureau  of  Land 
Management,  Utah  State  Office, 
Division  of  Lands  and  Minerals,  PO  Box 
45155.  Salt  Lake  City,  Utah  84145-0155. 
Information  on  the  Joint  Decision 
Notice/Finding  of  No  Significant  Impact 
can  be  obtained  by  contacting  Mr.  Stan 
Perkes,  801-539-4036  for  the  Bureau  of 
Land  Management  or  Mr.  Karl  Boyer  or 
Mr.  Carter  Reed,  435-637-2817  at  the 
Manti-La  Sal  National  Forest 
Supervisors  Office,  Price,  Utah.  The 
appeal  periods  for  Joint  Decision 
Notice/Finding  of  No  Significant  Impact 
document  for  the  Forest  Service 
Decision  to  consent  to  leasing  will  end 
on  April  4,  2003  and  the  appeal  period 
for  BLM's  decision  to  lease  will  end  on 
March  20,  2003.  Any  appeals  must  be 
postmarked  as  of  these  dates. 


Dated:  February  24,  2003. 
Kent  Hoflinan, 

DSD.  Division  of  Lands  and  Minerals. 
[FR  Doc.  03-4853  Filed  2-28-03;  8:45  am) 
BILUNG  CODE  4310-AG-I> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1 020-24  1A] 
RIN  1004-AD42 

Grazing  Administration— Exclusive  of 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  amendments  of  the  Bureau  of 
Land  Management's  grazing 
administration  regulations  and 
announcement  of  public  meetings. 

SUMMARY:  Under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  BLM  will  prepare  a 
national,  programmatic  EIS  and  conduct 
public  scoping  meetings  on  amending 
the  regulations  governing  BLM  livestock 
grazing  administration  on  public  lands. 
The  current  rule,  issued  in  1995, 
requires  amendment  to  comply  with 
court  decisions,  provide  greater 
flexibility  to  managers  and  permittees, 
improve  existing  administrative 
procedures  and  business  practices,  and 
promote  conservation  of  public  lands. 
The  BLM  will  work  collaboratively  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  as  well  concerns  regarding 
possible  changes  to  the  Grazing 
Administration  Program.  The  public 
scoping  process  will  identify*  issues  and 
develop  criteria  in  the  context  of  the 
needs  and  interests  of  the  public.  We 
encourage  the  public  to  participate  in 
planned  public  meetings  and  to  provide 
comments  and  suggestions  to  help  us 
clearly  define  possible  changes  to  the 
Grazing  Administration  Program. 
DATES:  You  must  submit  your  comments 
by  May  2,  2003.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  proposed 
rule  comments  that  BLM  receives  after 
fhe  close  of  the  comment  period  or 
comments  delivered  to  an  address  other 
than  those  listed  below  (see  ADDRESSES). 
In  addition,  BLM  will  hold  public 
scoping  meetings  to  focus  on  relevant 
issues  and  environmental  concerns, 
identify  possible  alternatives,  and  help 
determine  the  scope  of  the  EIS.  The 
public  scooping  meetings  will  be  held 


on  the  following  dates  at  the  specified 
locations  and  times: 


Location 

Date  and  time 

Address  of  meeting 

Contact  person 

Billings,  Montana  

March  18,  2003.  fr-10  p.m 

Holiday  Inn  Grand,  Montana,  550 
Midland    Road,    Billings,    MT 

Mary  Apple,  406-896-5258. 

59101. 

' 

Reno,  Nevada 

March  20,  2003,  6-10  p.m  

Reno  Sparks  Convention  Center, 

JoLynn  Worley,  775-861-6515. 

* 

4590  S.  Virginia  St.,  Reno,  NV 
89502. 

Albuaueraue  New  Mexico 

March  25,  2003,  6-10  p.m 

Hilton  of  Albuquerque,  1901  Uni- 
versity Blvd.,  NE.,  Albuquerque, 

Kitty  Mulkey,  505-^*38-7511. 

NM  87102. 

Washington,  DC 

March  27,  2003,  1-5  p.m  

Courtyard  By  Marriott,   (General 

Tom  Gorey,  202-452-5137. 

• 

Scott  Room)  1600  Rhode  Is- 
land Ave.,  NW.,  Washington, 
DC  20036. 

ADDRESSES:  Mail:  Director  (630),  Bureau 
of  Land  Management,  Eastern  States 
Office,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  Attention: 
RDM  1004-AD42. 

Personal  or  messenger  delivery:  1620 
L  Street,  NW.,  Room  401,  Washington, 
DC  20036.  Direct  internet  response: 
http://www.blm.gov/nhp/news/ 
regulatory/index.html  or  go  to  BLM's 
external  homepage  at  http:// 
www.blm.gov/nhp/index.htm  and  click 
on  the  link. 

You  may  also  comment  via  email  at 
the  following  address: 
WOComment@blm.gov.  We  intend  this 
address  for  use  by  those  who  want  to 
keep  their  electronic  comments 
confidential.  Please  submit  email 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
AD42"  and  yoxu  name  and  retimi 
address  in  yoiu'  email  message.  You  may 
examine  documents  pertinent  to  this 
proposal  at  the  L  Street  address. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  on  the 
Internet  address  above  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
yoiu  name  or  street  address  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  relating  to  the 
grazing  program  or  the  substance  of  the 


regulations  to  be  proposed,  contact 
Kenneth  Visser  at  (202)  452-77434.  For 
information  relating  to  the  rulemaking 
process,  contact  Cynthia  Ellis  at  (202) 
452-5012.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  above  individuals. 
SUPPLEMENTARY  INFORMATION:  In  this 
issue  of  the  Federal  Register,  BLM  is 
also  publishing  an  advance  notice  of 
proposed  rulemaking  on  the  changes  we 
are  considering  making  to  the 
regulations  governing  BLM's  Grazing 
Administration  Program.  BLM  is 
committed  to  making  the  changes  to 
reflect  the  Secretary's  "4C's" 
philosophy  of  "consultation, 
cooperation,  and  communication  all  in 
the  service  of  conservation."  Since  the 
first  set  of  grazing  regulations  was 
issued  after  passage  of  the  Taylor 
Grazing  Act  of  1934  as  amended  (43 
U.S.C.  315,  315a-315r),  the  regulations 
have  been  periodically  modified, 
revised  and  updated.  The  last  major 
revision  effort  culminated  when  BLM 
published  and  implemented 
comprehensive  changes  to  the  grazing 
regulations  in  1995. 

The  changes  BLM  is  considering 
would  encourage  partnerships  in  public 
land  stewardship  and  establish  new 
options  for  BLM  and  rangeland  users  in 
the  administration  and  management  of 
public  lands.  Our  goals  are  to: 

(1)  Enhance  commimity-based 
conservation  and  citizen-centered 
stewardship; 

(2)  Improve  BLM  business  practices; 
and 

(3)  Provide  greater  flexibility  for  the 
manager  and  the  permittee. 

Description  of  Information  Requested  ' 

BLM  is  committed  to  carrying  out  the 
Secretary's  objectives  and  the  Rangeland 
Management  Program  established  by  the 


Federal  Land  PoUcy  Management  Act  of 
1976  (43  CFR  1740),  the  Public 
Rangelands  Improvement  Act  of  1978 
(43  U.S.C.  1901-1908),  and  the  Taylor 
Grazing  Act  of  1934  as  amended  (43 
U.S.C.  315,  315a-315r).  We  specifically 
request  comments  on  the  topics  we  are 
considering  for  the  proposed  rule,  as 
they  relate  to  the  EIS.  These  topics 
include,  but  are  not  limited  to,  the 
following  (the  listing  is  identical  to  that 
which  appears  in-the  advance  notice  of 
proposed  rulemaking): 

A.  Definitions. 

We  are  considering  revising  or 
creating  definitions  of  the  following 
terms:  Active  use;  Authorized  use;  Base 
property:  Grazing  lease;  Grazing  permit; 
Grazing  preference  or  Preference; 
Livestock  kind  or  kind  of  livestock; 
Monitoring;  Reserve  common  allotment. 

B.  We  are  considering  changing 
regulations  to  clarify  current 
requirements  and  to  allow  better 
rangeland  management  and  permit 
administration.  Changes  we  are 
considering  include: 

•  Clarifying  the  permit  renewal 
performance  review  requirements  when 
grazing  permits  are  pledged  as  security 
for  loans. 

•  Clarifying  who  is  qualified  for 
public  lands  grazing  use  and  who  wUl 
receive  preference  for  a  grazing  permit 
or  lease. 

•  Clarifying  the  provisions  addressing 
grazing  preference  transfers. 

•  Reinstating  an  earlier  provision  that 
BLM  and  the  permit  holder  may  share 
title  to  certain  range  improvements  if 
the  improvement  was  constructedunder 
a  Cooperative  Range  Improvement 
Agreement. 

•  Clarifying  that  BLM  will  follow 
state  law  with  respect  to  the  acquisition 
of  water  rights. 

•  Examining  whether  BLM  should 
authorize  temporarily  locked  gates  on 
public  lands  in  order  to  protect  private 
land  and  improve  livestock  operations. 
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•  Clarifying  which  non-permit  related 
violations  BLM  may  take  into  account  in 
penalizing  a  permittee. 

•  Considering  ways  to  streamline  the 
grazing  decision  appeal  process. 

•  Extending  the  time  period  that  BLM 
mav  approve  nonuse  of  forage  from  3  to 
5  years  for  resource  improvement, 
business,  or  personal  needs. 

C.  We  are  also  considering 
amendments  related  to  changes  in 
permitted  use.  Amendments  we  are 
considering  include: 

•  Creating  provisions  re-emphasizing 
consideration  of  social,  economic,  and 
cultural  impacts,  in  addition  to  the 
ecological  impacts,  of  Federal  actions  to 
ensure  compliance  with  the  National 
Environmental  Policy  Act. 

•  Requiring  a  permittee/lessee  to 
apply  to  renew  a  permit  or  lease. 

•  What  criteria  BLM  will  consider 
before  approving  increases  in  permitted 
use. 

•  Considering  whether  to  amend  the 
provision  stating  when  BLM  will 
implement  action  that  changes  grazing 
management  after  determining  that  the 
allotments  used  by  a  permittee  or  lessee 
are  not  meeting  or  significantly 
progressing  toward  meeting  land  health 
standards. 

D.  We  are  considering  adding  the    > 
following  new  provisions  to  the 
regulations. 

•  Establishing  and  administering  a  ■ 
new  concept  called  "Reserve  Common 
Allotments"  (RCA).  RCAs  would  be 
managed  as  reserve  forage  areas  for  use 
by  permittees  whose  allotments  are 
undergoing  restoration  treatments  and 
require  rest  from  grazing.  RCA  forage 
would  be  allocated  on  a  temporar>'  non- 
renewable basis  to  permittees 
participating  in  restoration  on  their 
allotments. 

•  Adding  a  fee  schedule  for 
preference  transfers,  crossing  permits, 
applications  for  nonuse,  and 
replacement/supplemental  billing  under 
existing  service  charge  authority.  We  do 
not  intend  to  address  grazing  fees  in  this 
rulemaking. 

E.  We  also  plan  to  make  minor 
revisions  to  correct  typographical  errors 
and  to  make  technical  changes  to 
improve  the  clarity  of  the  rule.  One 
change  we  will  make  is  to  remove 
references  to  "conservation  use" 
permits  to  reflect  the  decision  in  Public 
Lands  Council  v.  Babbitt.  929  F.Supp. 
1436  (D.  Wyo.  1996),  revd  in  part  and 
affd  in  part.  167  F.3d  1287  (10th  Cir. 
1999).  affd.  529  U.S.  728  (2000). 

Additional  information  about  BLM's 
Rangeland,  Soils,  Water,  and  Air 
Program  is  available  at  bttp:// 
web.blm.gov/internal/wo-200/wo-220/ 
index.html. 


Dated:  January  17.  2003. 
Rebecca  W,-Watson, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  03-4934  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  4310-44-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

California  Bay-Delta  Public  Advisory 
Committee  Public  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting, 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
California  Bay-Delta  Public  Advisorj' 
Committee  will  meet  on  March  25, 
2003.  The  agenda  for  the  Committee 
meeting  will  include  discussion  of 
Sacramento  Valley  Region  issues, 
administrative  matters,  governance, 
finance,  multi-year  planning,  priorities, 
and  implementation  of  the  CALFED 
Bay-Delta  Program  with  State  and 
Federal  officials.  , 

DATES:  The  meeting  will  be  held 
Tuesday,  March  25,  2003  from  10  a.m. 
to  6  p.m.  If  reasonable  accommodation 
is  needed  due  to  a  disability,  please 
contact  Pauline  Nevins  at  (916)  657- 
2666  or  TDD  (800)  735-2929  at  least  1 
week  prior  to  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Chico  Masonic  Family  Center 
located  at  1 1 10  West  East  Avenue,. 
Chico,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  CALFED  Bay-Delta 
Program,  at  (916)  654-4214,  or  Diane 
Buzzard.  U.S.  Bureau  of  Reclamation,  at 
(916) 978-5022. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  to  provide 
assistance  and  recommendations  to 
Secretary'  of  the  Interior  Gale  Norton 
and  California  Governor  Gray  Davis  on 
implementation  of  the  CALFED  Bay- 
Delta  Program.  The  Committee  will 
advise  on  annual  priorities,  integration 
of  the  eleven  Program  elements,  and 
overall  balancing  of  the  four  Program 
objectives  of  ecosystem  restoration, 
water  quality,  levee  system,  integrity, 
and  water  supply  reliability.  The 
Program  is  a  consortium  of  23  State  and 
Federal  agencies  with  the  mission  to 
develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco/Sacramento  and  San 
Joaquin  Bay  Delta. 

Committee  and  meeting  materials  will 
be  available  on  the  CALFED  Bay-Delta 


Web  site:  http://calfed.ca.gov  and  at  the 
meeting.  This  meeting  is  open  to  the 
public.  Oral  comments  will  be  accepted 
from  members  of  the  public  at  the 
meeting  and  will  be  limited  to  3-5 
minutes. 

(Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interiors 
authority  to  implement  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et.  seg.the 
Endangered  Spec:ies  Art.  16  U.S.C.  1.531  et. 
seq..  and  the  Reclamation  Act  of  1902.  43 
U.S.C.  371  et.  seq..  and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Vallev  Project  Improvement  Act, 
Title  .34  of  Pub.  L.  102-575). 

Dated:  February  19.  2003. 
Nan  M.  Yoder, 

Acting  Special  Protects  Officer.  Mid-Pacific 
Region. 

|FR  Doc.  03-4854  Filed  2-28-03:  8:45  am] 
BILUNO  CODE  431fr-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-745  (Review)] 

Steel  Concrete  Reinforcing  Bar  From 
Turkey 

Determination 

On  the  basis  of  thef  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  (Commission)  determines, 
pursuant  to  §  751(c)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
order  on  steel  concrete  reinforcing  bar 
from  Turkey  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.^ 

Background 

The  Commission  instituted  this 
review  on  March  1,  2002  (67  FR  9465) 
and  determined  on  June  4,  2002,  that  it 
would  conduct  a  full  review  (67  ER 
40965,  June  14.  2002).  Notice  of  the 
scheduling  of  the  Commission's  review 
and  of  a  public  hearing  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  September  1 1 .  2002 
(67  FR  57628).  The  hearing  was  held  in 
Washingto'n,  DC.  on  December  12.  2002. 


N 
I 


'The  rurord  is  defined  iivsec.  207.2(f)  f)f  the 
Commission's  Rules  ot  Practice  and  PriMiedure  (19 
CFR  207.2(0) 

-Chairman  Deanna  Tanner  Okun  and 
Commissioner  Lynn  M.  Bragg  dissenting. 


and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  February  24, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3577 
(February  2003),  entitled  Steel  Concrete 
Reinforcing  Bar  from  Turkey: 
Investigation  No.  731-TA-745  (Review). 

By  order  of  the  Commission. 
Issued:  February  25,  2003. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  0.3-4825  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  TA-2111-1] 

The  Impact  of  Trade  Agreements: 
Effect  of  the  Tokyo  Round,  U.S.-lsrael 
FTA,  U.S.-Canada  FTA,  NAFTA,  and  the 
Uruguay  Round  on  the  U.S.  Economy 

AGENCY:  International  Trade 

Commission. 

ACTION:  Request  for  additional  written 

comments. 

SUMMARY:  The  United  States 
International  Trade  Commission  invites 
additional  public  input  from  interested 
parties  (e.g.,  manufacturers,  service 
providers,  labor,  other  interest  groups, 
etc.)  regarding  the  impact  of  the 
following  trade  agreements:  the  Tokyo 
Round  of  Multilateral  Trade 
Negotiations,  the  United  States-Israel 
Free  Trade  Agreement,  the  United 
States-Canada  Free  Trade  Agreement, 
the  North  American  Free  Trade 
Agreement,  and  the  Uruguay  Round 
Agreements.  In  particular,  the 
Commission  is  interested  in  the  impact 
of  these  five  agreements  on  a  sector- 
specific  basis. 

DATES:  Effective  Date:  February  24, 
2003. 

To  be  assured  of  consideration  by  the 
Commission,  written  comments  (a 
signed  original  and  14  copies  of  each  set 
of  comments,  along  with  a  cover  letter) 
should  be  submitted  no  later  than 
March  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Davitt,  Industries  Coordinator  (202- 
205-3407),  Office  of  Industries,  U.S. 
International  Trade  Commission. 
Washington,  DC  20436.  For  information 
on  other  aspects  of  this  investigation, 
contact  Kyle  Johnson,  Project  Leader 
(202-205-3229)  or  Russell  Hillberry, 
Deputy  Project  Leader  (202-708-5405). 
Office  of  Economics.  Hearing-impaired 


persons  can  obtain  information  on  this 
matter  by  contacting  the  Commission's 
TDD  terminal  on  202-205-1810. 
General  information  concerning  the 
Commission  also  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  study  may  be  viewed  on  the 
Commission's  electronic  docket  at  http:/ 
/edis. usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  the  investigation 
for  the  purpose  of  fulfilling  the 
requirement  in  section  2111  of  the 
Trade  Act  of  2002  (Pub.  L.  107-210,  116 
Stat.  933),  that  it  report  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  not 
later  than  one  year  after  the  date  of 
enactment  (i.e.,  by  August  6.  2003) 
regarding  the  economic  impact  on  the 
United  States  of  the  aforementioned 
trade  agreements.  The  Commission  held 
a  public  hearing  in  connection  with  the 
investigation  on  January  14.  2003.  67  FR 
59007  (Sept.  19.  2002). 

To  further  inform  the  quantitative  and 
qualitative  analysis  that  will  be 
included  in  the  report,  the  Commission 
seeks  additional  input  from  interested 
parties  (e.g..  manufacturers,  service  . 
providers,  labor,  other  interest  groups, 
etc.)  concerning  their  opinions  or 
experiences  with  respect  to  the  trade 
agreements.  The  Commission  invites 
commentators  to  address  in  as  much 
detail  as  possible  the  impact  of  these 
five  agreements,  their  specific 
provisions,  and  their  effectiveness.  In 
particular,  the  Commission  is  interested 
in  the  impact  of  the  five  trade 
agreements  on  individual  sectors 
relative  to  any  other  developments  that 
have  affected  the  sectors  since  1980 
(e.g.,  changes  in  government  regulation 
or  trade  policy,  industry  structure, 
technology,  level  of  globalization,  and 
competitive  strength/position  relative  to 
foreign  producers).  The  Commission 
also  is  interested  in  any  sector-specific 
differentiation  that  can  be  made 
between  the  effects  of  tariff 
liberalization  versus  non-tariff  measure 
liberalization.  In  this  regard,  the 
Commission  also  seeks  interested  party 
views  on  the  effectiveness  of  negotiated 
commitments  in  facilitating  actual 
market  access. 

Written  Submissions:  Commercial  or 
financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidentid  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 


§  201.6  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the  ' 
Secretary  of  the  Commission  for 
inspection  by  interested  pjirlies. 

The  Congressional  committees  have 
requested  that  the  Commission  prepare 
a  public  report  (containing  no 
confidential  business  information). 
Accordingly,  any  confidential  business 
information  received  by  the 
Commission  in  this  investigation  and 
used  in  preparing  the  report  will  not  be 
published  in  a  manner  that  would 
reveal  the  operations  of  the  entity 
supplying  the  information.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW. 
Room  112,  Washington.  DC  20436. 
Hand-delivered  comments  must  be 
delivered  to  the  prescribed  room  during 
the  Commission's  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  order 
to  be  deemed  filed  on  the  day  they  are 
delivered.  The  Commission's  Rules  do 
not  authorize  filing  of  submissions  with 
the  Secretary  by  facsimile  or  electronic    • 
means,  except  to  the  extent  permitted  by 
section  201 .8  of  the  Commission's 
Rules,  as  amended.  67  FR  68036  (Nov. 
8, 2002).        \ 

List  of  Sub)ects 

TPA,  Trade  Act  of  2002.  Tariffs, 
Imports. 

By  Order  of  the  Ck)mmission. 

Issued:  February  25,  2003. 
Marilyn  R.  Abbott, 
Secretary'  to  the  Commission. 
(FR  Doc.  03-4824  Filed  2-28-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Technology 
Institute:  National  Shipbuilding 
Research  Program  ("NSRP") 

Notice  is  hereby  given  that,  on 
January  13,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Advanced  Technology  Institute  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  of  the 
National  Shipbuilding  Research 
Program  (  "NSRP").  The  notifications 
were  filed  for  the  purpose  of  extending 
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the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Newport  News 
Shipbuilding  and  Dry  Dock  Co., 
Newport  News,  VA  was  acquired  by 
Northrup  Grumman  Corporation  and 
became  Northrup  Grumman  Newport 
News.  Ingalls  Shipbuilding,  Inc.. 
Pascagoula.  MS  and  Avondale 
Industries,  Inc.,  New  Orleans,  LA  were 
wholly  owned  subsidiaries  of  Litton 
Industries.  Litton  Industries  was 
acquired  by  Northrup  Grumman 
Corporation.  Subsequently.  Ingalls 
Shipbuilding,  Inc.  has  changed  its  name 
to  Northrup  Grumman  Ship  Systems, 
Inc.  (Ingalls  Operations).  Avondale 
Industries,  Inc.  merged  into  Northrop 
Grumman  Ship  Systems,  Inc.  and 
changed  its  name  to  Northrop  Grumman 
Ship  Systems  (Avondale  Operations). 
Halter  Marine.  Inc..  Gulfport.  MS  was 
acquired  by  Vision  Technologies 
Systems,  Inc.  and  became  VT  Halter 
Marine,  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Technology  Institute  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  13,  1998,  Advanced 
Technology  Institute  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29,  1999  (64  FR  4708). 

The  last  notification  was  filed  with 
the  Department  on  October  24,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  3,  2002  (67  FR  348). 

Constance  K.  Robinson. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  0;)-4837  Filed  2-28-03;  8:45  ami 

BILUNG  CODE  4410-1 1-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on 
January  31,  2003.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Portland  Cement  Association  ("PGA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
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General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Chryso,  Charlestown,  IN 
has  been  dropped  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PGA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5,  1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  October  1,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  6.  2002  (67  FR  67649). 

Constance  K.  Robinson,. 

Director  of  Operations.  Antitrust  Division. 
|FR  Dot:.  03-4838  Filed  2-28-03;  8:45  ami 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review:  National 
Security  Entry-Exit  Registration  System; 
File  No.  OMB-34. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  is  contained  in  the  preamble 
of  the  INS  proposed  rule  No.  2216-02 
(RIN  1115-AG7)  which  was  published 
in  the  Federal  Register  on  June  13.  2002 
at  67  FR  40581.  The  publication  allowed 
for  a  60-day  public  comment  period. 
Comments  were  received  and  were 
reconciled  in  the  final  rule  published  in 
the  Federal  Register  on  August  12,  2002 
at  67  FR  52584. 

The  INS  intends  to  request  an 
extension  of  this  information  collection. 
Therefore,  the  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 


comments.  Comments  are  encouraged 
and  will  be  accepted  until  April  2,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street.  NW.. 
Room  10235.  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agehcy's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extensions  of  a  previously  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
National  Security  Entry-Exit 
Registration  System. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number; 
File  No.  OMB-34.  Inspections  Division. 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  INS  regulations  are 
amended  to  require  certain 
nonimmigrant  aliens  to  make  specific 
reports  to  the  INS  upon  arrival; 
approximately  30  days  after  arrival; 
every  12  months  after  arrival;  upon 
certain  events,  such  as  change  of 
address,  employment  or  school;  and  at 
the  time  they  leave  the  United  States. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  140,000  responses  at  30 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  70,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division.  Inunigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  February  26,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  03-4910  Filed  2-28-03;  8:45  ami 
BILLING  CODE  44ia-10-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  No.  [>-10840,  et  al.] 

Proposed  Exemptions;  Deutsche  Bank 
AG 

agency:  Employee  Benefits  Security 

Administration,  L^bor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 


unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Conunerits  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and.telephone 
niunber  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Employee 
Benefits  Security  Administration 
(EBSA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. , 

stated  in  each  Notice  of  Proposed 
Exemption.  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  EBSA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
moffittb@pwba.dol.gov,  orby  FAX  to 
■  (202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
Applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Docimients  Room  of  the  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withki  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 


requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

'The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Deutsche  Bank  AG 

Located  in  New  York,  New  York 

Exemption  Application  Number  0^10840 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  section 
4975(c)(2)  of  the  Internal  Revenue  Code 
of  1986.  as  amended  (the  Code)  and  in 
accordance  with  the  procedxu«s  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990). 

Section  1 — Retroactive  Relief 

For  the  period  from  June  4,  1999  until 
the  date  this  proposed  exemption  is 
granted,  the  restrictions  of  section  <. 
406(a)  and  {b){l)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  investment  of  the  assets  of  a  Bank 
Plan  or  a  Client  Plan  (either,  a  Plan)  in 
deposits  of  Deutsche  Bank  AG,  its 
current  or  future  branches,  and/or  its 
current  or  future  subsidiaries,  if — 

(a)  Deutsche  Bank  AG  is  supervised 
by  the  Deutsche  Bimdesbank  and/or  the 
Bundesanstalt  fur 
Finanzdienstleistungsaufsicht  (the 
BAFin),'  and,  in  the  case  of  a  subsidiary 
of  Deutsche  Bank  AG,  is  also  supervised 
by  similar  local  government  authorities; 

(b)  The  deposit  bears  a  rate  of  interest 
that  is  reasonable,  as  defined  in  section 
in{f); 

,(c)  The  investment  is: 
(i)  Made  by  a  Bank  Plan;  or 
(ii)  Made  by  a  Client  Plan  and 
expressly  authorized  pursuant  to  a 
provision  of  such  Plan  (or  trust  thereof) 
or  expressly  authorized  by  an 
independent  fiduciary,^  as  defined  in 


'  For  purposes  of  this  exemption,  if  granted, 
supervision  of  Deutsche  Bank  AG  by  the  BAFin  is 
deemed  to  include  supervision  of  Deutsche  Bank 
AG  by  the  Federal  Banking  Supervisory  Authority 
(das  Bundesaufsichtsamt  fuer  das  Kreditwesen).  the 
predecessor  to  the  BAFin. 

^The  Department  notes  that  the  Act's  general 
standards  of  fiduciary  conduct  would  apply  to 
arrangements  involving  the  investment  of  Plan 
assets  permitted  by  this  proposed  exemption,  if 

Continued 
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section  III  (g),  with  respect  to  such  Plan; 

(d)  in  situations  where  Deutsche  Bank 
AG.  or  any  of  its  affiliates  that  are  banks 
or  registered  investment  advisors,  acts 
as  an  investment  manager  on  behalf  of 
a  Plan,  the  amount  of  such  Plan's  assets 
invested  in  the  deposits  of  Deutsche 
Bank  AG  does  not  average,  over  any  six 
month  period,  more  than  5%  of  the  total 
amount  of  the  plan's  assets  managed  by 
such  investment  manager. 

Section  II— Prospective  Relief 

Effective  after  the  date  this  proposed 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  investment  of  the  assets  of  a  Plan 
in  deposits  of  Deutsche  Bank  AG.  its 
current  or  future  branches,  and/or  its 
current  or  future  subsidiaries,  if — 

(a)  Deutsche  Bank  AG  is  supervised 
by  the  Deutsche  Bundesbank  and/or  the 
BAFin,  and,  in  the  case  of  a  subsidiary 
of  Deutsche  Bank  AG,  is  also  supervised 
by  similar  local  government  authorities; 

(b)  The  deposit  bears  a  rate  of  interest 
that  i^  reasonable,  as  defined  in  section 

(c)  Prior  to:  (i)  An  investment  of  Plan 
assets  in  bank  deposits;  or  (ii)  the 
commencement  of  any  Deutsche  Bank 
AG  program  that  invests  Plan  assets  in 
such  deposits,  an  independent  fiduciary 
(other  than  with  respect  to  a  Bank  Plan) 
receives  a  written  disclosure  describing: 

(A)  The  circumstances  pursuant  to 
which  Plan  assets  will  be  invested  in 
deposits  of  Deutsche  Bank  AG  or  its 
subsidiaries  or  branches;  and 

(B)  A  description  of  the  applicable 
sovereign  regulatory  authority/ 
authorities  govecQing  the  activities  of 
Deutsche  Bank  AG; 

.    (d)  A  fiduciary  independent  of 
Deutsche  Bank  AG  and  its  affiliates 
(other  than  with  respect  to  a  Bank  Plan) 


granted.  In  this  regard,  section  404  of  the  Act 
requires,  among  other  things,  a  fiduciary  to 
discharge  his  duties  respecting  a  plan  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries 
and  in  a  prudent  manner.  Accordingly,  an 
independent  fiduciary  with  respect  to  a  Plan  must 
act  prudently  with  respect  to;  (1)  The  decision  to 
enter  into  an  arrangement  described  herein;  and  (2) 
the  negotiation  of  the  terms  of  such  an  arrangement, 
including,  among  other  things,  the  specific  terms  by 
which  Plan  assets  will  be  invested  in  the  deposits 
of  Deutsche  Bank  AC.  The  Department  further 
emphasizes  that  it  expects  plan  fiduciaries,  prior  to 
allowing  or  authorizing  the  transactions  described 
herein,  to  fully  understand  the  benefits  and  risks 
associated  with  such  transactions,  following 
disclosure  by  Deutsche  Bank  AG  of  all  relevant 
information.  In  addition,  the  Department  notes  that 
such  plan  fiduciaries  must  periodically  monitor, 
and  have  the  ability  to  so  monitor,  the  services 
provided  by  Deutsche  Bank  AG. 


receives,  upon  request,  copies  of  the 
most  recent  financial  statement  of 
Deutsche  Bank  AG  and/or  its 
subsidiaries; 

(e)  Immediately  after  any  material 
adverse  change  in  the  financial 
condition  of  Deutsche  Bank  AG. 
Deutsche  Bank  AG  will  notify  each  Plan 
fiduciary  of  such  material  adverse 
change  and  will  not  use  its  authority  to 
continue  the  program  of  deposits  with 
respect  to  the  Plans  without  the  consent 
of  a  Bank  Plan  fiduciary  or  an 
independent  Ghent  Plan  fiduciary; 

(f)  In  situations  where  Deutsche  Bank 
AG,  or  any  of  its  affiliates  that  are  banks 
or  registered  investment  advisors,  acts 
as  an  investment  manager  on  behalf  of 
a  Plan,  the  amount  of  such  Plan's  assets 
invested  in  the  deposits  of  Deutsche 
Bank  AG  does  not  average,  over  any  six 
month  period,  more  than  1%  of  the  total 
amount  of  the  plan's  assets  managed  by 
such  investment  manager; 

(g)  Deutsche  Bank  AG— 

(1)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
the  transactions  described  in  this 
proposed  exemption; 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  fi-om  Deutsche  Bank 
AG;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to.  all  relevant  provisions  of  the 
Act. 

(h)  The  investment  is: 

(i)  Made  by  a  Bank  Plan  and 
authorized  by  a  Bank  Plan  fiduciary;  or 

(ii)  Made  by  a  Client  Plan  and 
authorized  by  an  independent  fiduciary 
with  respect  to  such  Client  Plan. 
Notwithstanding  (h)(i)  and  {h)(ii)  above, 
authorization  for  the  investment  by  a 
Plan  in  the  deposits  of  Deutsche  Bank 
AG  may  be  presumed  notwithstanding 
that  Deutsche  Bank  AG  does  not  receive 
any  response  from  such  Plan  pursuant 
to  two  written  requests  by  Deutsche 
Bank  AG  (one  request  by  a  certified 
mailing  that  contains  only  such  request) 
for  the  authorization,  pirovided  that:  (A) 
with  respect  to  Plans  diat  invest  in  the 
deposits  of  Deutsche  Bank  AG  prior  to 
the  date  this  proposed  exemption  is 
granted,  the  first  request  occurs  not  later 
than  45  days  after  the  date  the  proposed 
exemption  is  granted  and  the  second 
request  occurs  within  30  days  thereafter; 
and  (B)  with  respect  to  Plans  that  invest 
in  the  deposits  of  Deutsche  Bank  AG 


following  the  date  this  proposed 
exemption  is  granted,  the  first  request 
occurs  at  least  45  days  prior  to  such 
investment  and  the  second  request 
occurs  within  30  days  thereafter; 

(i)  Investments  in  the  deposits  of  a 
subsidiary  of  Deutsche  Bank  AG  will  be 
backed  by  the  full  faith  and  credit  of 
Deutsche  Bank  AG; 

(j)  Short-term  debt  issued  by  Deutsche 
BanJt,  AG  is  rated  in  one  of  the  three 
highest  categories  by  an  independent 
rating  agency  such  as  Standard  &  Poors. 
Moody's  or  a  similar  institution; 

(k)  Deutsche  Bank  AG  maintains  or 
causes  to  be  maintained  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  such  transaction,  in  a 
manner  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  below  in 
paragraph  (1)  of  this  proposed 
exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transaction 
will  not  be  considered  to  have  occurred 
if.  due  to  circumstances  beyond  the 
control  of  Deutsche  Bank  AG.  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period;  and 

(1)(1)  Except  as  provided  in  paragraph 
(2)  of  this  section  (1)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (k)  are  unconditionally 
available  at  their  customary  location  in 
the  United  States  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  a  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
a  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  (l)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
Deutsche  Bank  AG,  or  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

Section  III— Definitions 

(a)  The  term  "bank"  means  a  bank 
supervised  by  the  United  States,  a  state, 
or  a  sovereign  government. 

(b)  An  "affiliate"  of  a  person  includes: 
(1)  Any  person  that  directly,  or 

indirectly  through  one  or  more 
intermediaries,  controls  or  is  controlled 
by,  or  is  under  common  control  with, 
such  person; 


(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee.        " 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  A  "Client  Plan"  refers  to  an 
employee  benefit  plan  as  described  in 
section  3(3)  with  respect  to  which 
Deutsche  Bank  AG  acts  as  a  trustee  or 
custodian. 

(e)  A  "Bank  Plan"  means  a  plan 
sponsored  or  maintained  by: 

(1)  Deutsche  Bank  AG  or  any  person 
that  directly,  or  indirectly  through  one 
or  more  intermediaries,  controls  or  is 
controlled  by.  or  is  under  common 
control  with.  Deutsche  Bank  AG  or; 

(2)  Any  entity  in  which  Deutsche 
Bank  AG  holds  more  than  a  ten  percent 
equity  interest. 

(f)  A  "reasonable"  rate  of  interest 
means  a  rate  of  interest  determinable  by 
reference  to  short-term  rates  available  to 
other  customers  of  the  bank,  those 
offered  by  other  banks,  those  available 
from  money  market  funds,  those 
appUcable  to  short-term  instruments 
such  as  repurchase  agreements,  or  by 
reference  to  a  benchmark  such  as 
sovereign  short  term  debt  (e.g.,  in  the 
U.S..  treasury  bills),  all  in  the 
jurisdiction  where  the  rate  is  being 
evaluated.  The  requirement  that  an 
interest  rate  be  "reasonable"  does  not 
preclude  the  payment  of  no  interest  in 
situations  where  the  deposit  is  with  a 
branch  or  subsidiary  of  Deutsche  Bank 
AG  that  acts  as  a  local  subcustodian  and 
no  interest  is  paid  to  similarly  situated 
custody  clients  of  the  global  custodian 
so  long  as.  prior  any  investment  in 
deposits  that  pays  no  interest,  Deutsche 
Bank  AG  discloses  to  the  appropriate 
Plan  fiduciary  that  no  interest  may  be 
paid  with  respect  to  an  arrangement 
described  above.  Notwithstanding  the 
foregoing,  if  local  law  is  changed  to 
preclude  the  pa)mient  of  interest,  and 
Deutsche  Baidc  AG  discloses  such  fact  to 
the  appropriate  Plan  fiduciary  as  soon 
as  reasonably  possible. 

(g)  An  "independent  fiduciary" 
means  a  fiduciary  independent  of 
Deutsche  Bank  AG  and  its  affiliates  who 
has  the  authority  to  make  the 
investments  described  herein,  or  to 
instruct  the  trustee  or  other  fiduciary 
with  respect  to  such  investments,  and 
who  has  no  interest  in  the  transaction 
which  may  affect  the  exercise  of  such 
authorizing  fiduciary's  best  judgment  as 
a  fiduciary  so  as  to  cause  such 


authorization  to  constitute  an  act 
described  in  section  406(b)  of  the  Act. 

Summary  of  Facts  and  Representations 

1 .  Deutsche  Bank  AG  (hereinafter, 
Deutsche  Bank  or  the  Applicant)  is  a 
German  backing  corporation  and 
commercial  bank  that  provides  a  wide 
range  of  services  to  various  types  of 
entities  worldwide.  Deutsche  Bank  is 
one  of  the  largest  financial  institutions 
in  the  world  in  terms  of  assets  held, 
managing  over  $585  billion  in  assets 
either  through  collective  trusts, 
separately,  managed  accounts,  or 
mutual  fiinds. 

Deutsche  Bank  Trust  Company 
Americas  (DBTCA)  ^  is  a  wholly-owned 
indirect  subsidiary  of  Deutsche  Bank. 
DBTCA  is  a  conmiercial  bank  that 
provides  a  wide  range  of  services  to 
various  types  of  entities  worldwide. 

2.  In  general  terms,  the  transactions 
contained  in  this  proposed  exemption 
involve  the  investment  of  "idle"  foreign 
currency  in  bank  deposits,  either 
directly  or  through  a  cash  management 
program.  In  this  regard,  the  Applicant 
states  that,  for  various  reasons,  a 
portfolio  manager  may  seek  to  hold 
foreign  currency  "idle"  for  short  periods 
of  time.  For  example,  the  Applicant 
states  that  an  investment  manager  may 
hold  "idle"  the  foreign  currency  a 
portfoUo  has  received  from  the 
liquidation  of  foreign  securities  while 
determining  how  to  reinvest  such    ' 
currency. 

3.  According  to  the  Applicant,  there 
are  limited  options  with  respect  to  the 
investment  of  "idle"  foreign  currency. 
In  this  regard,  the  Applicant  states  that 
most  short-term  investment  vehicles  are 
denominated  in  U.S.  dollars.  As  a  result, 
to  invest  foreign  currency  in  such 
vehicles,  an  investment  manager  would 
have  to  coOvert  the  foreign  currency  to 
U.S.  dollars  (and,  thereafter,  convert  the 
U.S.  dollars  back  to  foreign  currency). 
Due  to  the  costs  associated  with  such 
conversion(s),  the  Applicant  states,  it  is 
often  not  economically  viable  to  invest 
"idle"  foreign  currency  in  most  of  the 
financial  vehicles  available  for  short- 
term  investments. 

Given  this  and  for  the  reasons  stated 
below,  the  Applicant  states  that 
investment  managers  and  plan  sponsors 
often  seek  to  invest  "idle"  currency  in 
bank  deposits.  In  this  regard,  the 
Applicant  represents  that  most  global 
banks  take  deposits  in  many  different 
foreign  currencies.  Accordingly,  an 
investment  manager  may  invest  the 
currency  of  a  particular  foreign  nation 
in  the  same-currency  deposits  of  a  bank 
without  incurring  the  costs  associated 


with  converting  the  currency  from/to 
U.S.  dollars.'*  The  Applicant 
additionally  represents  that  an 
investment  in  bank  deposits  may  be 
made  for  short  periods  of  time, 
rendering  such  investments  vehicles 
essential  in  foreign  markets  where 
collective  investment  fimds  are  not 
available  to  invest  short-term  cash 
balances.  Finally,  the  Apphcant  states 
.  that  an  investment  in  bank  deposits 
provides  a  competitive  rate  of  return  on 
ciurency  being  held  "idle"  pending 
reinvestment,  making  such  an 
investment  attractive  with  respect  to 
portfolios  investing  globally. 

4.  The  Apphcant  states  that  the 
investment  of  "idle"  foreign  currency  in 
bank  deposits  may  be  achieved  either 
directly  or  through  cash  management 
programs.  According  to  the  Applicant, 
the  arrangement  by  which  foreign 
currency  is  invested  often  is  determined 
by  the  amount  of  time  an  investment 
manager  anticipates  the  assets  being 
invested  will  remain  in  such  an 
investment  vehicle.  In  this  regard,  the 
Applicant  represents  that  an  investment 
manager  who  seeks  to  invest  plan  assets 
in  bank  deposits  on  a  day-to-day  basis 
will  likely  allow  such  assets  to  be 
"swept"  into  the  bank  deposits  of  the 
plan's  global  custodian  through  a  cash 
management  program.  Pursuant  to  such 
a  program,  uninvested  cash  balances  left 
with  any  subcustodian  are  placed  on  an 
overnight  basis  into  the  same  currency 
deposits  of  the  global  custodian  or  the 
subcustodian  (which  may  or  may  not  be 
a  breuich  or  an  affiliate  of  the  global 
custodian).^ 

By  comparison,  the  Applicant  ' 
represents  that  to  the  extent  an 
investment  manager  expects  "idle" 
foreign,  ciurency  will  remain  in  bank 
deposits  on  a  short-term  basis  of  fixed 
duration  [i.e.,  30  days,  60  days,  etc.).  the 
manager  may  choose  to  invest  the 
currency  directly  in  bank  deposits. 
Unlike  a  cash  management  program, 
this  method  of  investing  in  bank 
deposits  involves  an  investment 
manager's  affirmative  act  of  investing  in 
the  deposits  of  a  particular  bank  (upon 
taking  into  consideration,  among  other 
things,  the  interest  rates  and  credit 
ratings  of  various  banks). 

5.  The  Applicant  states  that  global 
custodians  often  provide  cash 


>  Formerly,  Bankers  Trust  Company. 


*  For  example,  when  a  portfolio  that  uses  the 
EAFE'index  as  a  benchmark  (and  has  assets 
invested  primarily  in  Europe.  Asia  and  the  Far  East) 
holds  "idle"  foreign  currency,  the  portfolio  will 
generally  allow  such  assets  to  remain  in  a  foreign 
currency  until  the  next  investment  in  that  country 
sector  occurs. 

'The  Applicant  notes,  however,  that  in  certain 
instances  [i.e.,  late  trades)  uninvested  balances  may 
have  to  remain  with  the  subcustodian  without  being 
placed  into  the  global  custodian's  deposits. 
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management  services  whereby  foreign 
currency  left  with  an  affiliated 
subcustodian  will  be  either:  (1)  Swept 
into  the  deposits  of  the  global  custodian 
(or  branch  of  subsidiary  thereof);  or  (2) 
left  in  a  non-interest  bearing  account 
with  the  subcustodian.  According  to  the 
Applicant,  "idle"  foreign  currency  may 
be  swept  to  the  global  custodian  for 
several  reasons.  For  example,  the  global 
custodian  may  offer  a  better  interest  rate 
and/or  have  a  better  credit  rating  than 
banks  that  are  not  parties  in  interest 
with  respect  to  such  plan.  By 
comparison,  "idle"  foreign  currency 
may  remain  with  the  subcustodian  in 
situations  where  the  movement  of  the 
currency  outside  the  subcustodial  bank 
would  be  too  costly.  Finally,  "idle" 
foreign  currency  may  remain  in  the 
account  of  a  client  of  the  subcustodian 
in  situations  involving,  among  other 
things,  late  trades  and  unpredicted  cash 
flows. 

6.  Accordingly,  the  Applicant  seeks 
an  exemption  to  permit  the  investment 
of  Plan  assets  in  deposits  of  Deutsche 
Bank  and  its  non-U.S.  banking  branches 
and  subsidiaries,  either  directly  or 
through  cash  management  programs. 
The  Applicant  states  that  this 
exemption,  if  granted,  is  intended  to 
cover  only  those  Plan  investments  in 
bank  deposits  that  are  temporary  in 
nature. 

The  Applicant  cites  a  lack  of 
applicable  statutory  relief  with  respect 
to  deposits  in  branches  or  subsidiaries 
of  foreign  banks  affiliated  with  a 
custodian  or  a  trustee  when  such  foreign 
banks  are  not  supervised  by  the  U.S.  or 
a  state.**  In  addition,  the  Applicant  cites 
a  lack  of  administrative  relief  with 
respect  to  the  investment  of  plan  assets 
in  overnight  deposits  by  a  plan  sponsor 
who  is  not  an  in-house  asset  manager 
(i.e.,  an  INHAM  as  described  in  PTE  96- 
23  (61  FR  15975  (Apr.  10  (1996))  or  by 
•  an  investment  manager  who  is  not  a 
qualified  professional  asset  manager 
(i.e.,  a  QPAM  as  described  in  PTE  84- 
14  (49  FR  9494  (Mar.  13. 1984)  and 
corrected  at  50  FR  41430  (Oct.  10 
1985)). 

7.  Specifically,  the  Applicant  states 
that  DBTCA  is  a  global  custodian  that 
offers  a  cash  management  program  (the 


DBTCA  Program) '  to  every  account  for 
which  it  acts  either  as  a  custodian  or. 
trustee.8  Such  Program,  the  Applicant 
states,  is  comprised  of  two  parts:  One 
that  relates  to  domestic  portfolios  [i.e., 
assets  that  are  invested  in  the  U.S.)  and 
another  that  relates  to  global  portfolios. 
In  this  regard,  the  Applicant  states  that 
with  respect  to  domestic-only  portfolios, 
upon  opening  an  account,  the  Plan 
fiduciary  responsible  for  choosing 
DBTCA  as  the  Plan's  trustee  or 
custodian  also  selects  a  sweep  vehicle 
for  cash  left  temporarily  uninvested 
(Idle  Cash)  by  the  Plan's  portfolio 
manager  (which  may  or  may  not  be 
DBTCA  or  an  affiliate).  The  Applicant 
represents  that  the  sweep  vehicle  is 
often  a  collective  trust  for  short-term 
investments  managed  by  DBTCA  or  an 
affiliate  although,  at  the  election  of  the 
fiduciary,  the  cash  sweep  vehicle  may 
also  be  a  mutual  fund  affiliated  with 
DBTCA  or  a  fund  managed  by.  for 
example,  an  investment  manager  not 
affiliated  with  DBTCA.  The  Applicant 
states  that  Plans  investing  in  DBTCA's 
ccfllective  funds  are  informed,  as  part  of 
the  disclosiu*  that  accompanies  these 
investments,  of  the  sweep  vehicle  used. 

For  global  investments,  the  Applicant 
states  that  each  Client  Plan  fiduciary 
and  each  Bank  Plan  fiduciary  is 
provided  detailed  disclosure,  including 
the  types  of  overnight  investments 
utilized  by  the  global  cash  management 
program  and  the  fees  related  to  the 
program.  ERISA  cUents  investing 
globally  that  have  uninvested  U.S. 
dollars  have  access  to  the  types  of  "cash 
sweep"  vehicles  described  above. 

According  to  the  Applicant,  Idle  Cash 
is  invested  pursuant  to  the  DBTCA  cash 
management  program  in  one  of  two 
ways.  First,  Idle  Cash  denominated  as 
sweep  currencies  ^  are  deposited  in  the 
London  Branch  of  DBTCA  (the  London 


"The  Applicant  states  that  where  the  global 
custodian  is  a  U.S.  or  state  supervised  bank  or  trust 
company,  relief  for  the  investment  in  bank  deposits 
by  a  plan  is  provided  by  section  408(b)(4)  of  ERISA. 
In  addition,  the  applicant  states  that  in  situations 
where  the  foreign  subcustodian  is  not  affiliated 
with  the  global  custodian,  the  global  custodian  may 
rely  on  PTE  84-14  to  exempt  the  extension  of  credit 
an'd  the  use  of  plan  assets  by  the  foreign 
subcustodian  party  in  interest  inherent  in  the 
investment  in  that  subcustodian's  deposits. 


'  According  to  Applicant,  the  DBTCA  is  currently 
the  only  cash  management  program  offered  by 
Deutsche  Bank  containing  the  types  of  transactions 
described  herein. 

•The  Applicant  states  that  [)eutsche  Bank  iis  not 
seeking  relief  pursuant  to  this  proposed  exemption 
with  respect  to  the  Bankers  Trust  Program  itself  or, 
to  the  extent  relevant,  any  other  cash  management 
program.  Rather,  the  Applicant  states  that  if  this 
proposed  exemption  is  granted,  the  Bankers  Trust 
Program,  and  any  future  program  involving  the 
types  of  transactions  provided  relief  herein,  will 
comply  with  the  statutory  exemption  contained  in 
408(b)(6)  of  ERISA.  Accordingly,  the  Department  is 
not  providing  any  relief  herein  with  respect  to  the 
Bankers  Trust  Program  or  any  other  cash 
management  offered  by  Deutsche  Bank  AG. 

»The  Applicant  represents  that,  as  of  January  29, 
2000,  the  Australian  Dollar.  British  Pound  Sterling. 
Canadian  Dollar,  Danish  Krone,  EMU  Euro,  Hong    . 
Kong  Dollar,  Norwegian  Krone,  South  African 
Rand,  Swedish  Krona,  Swiss  Franc,  and  the  U.S. 
Dollar  are  considered  sweep  currencies.  Pursuant  to 
the  Bankers  Trust  Program,  U.S.  Dollars  are  swept 
to  the  U.S.  and  put  in  collective  trusts. 


Branch)  in  the  same  currency  in  which 
it  is  maintained  (although  some  residual 
amounts,  in  the  same  currency,  may 
remain  in  the  deposits  of  the  local 
subcustodian).  For  all  other  currencies, 
the  Applicant  states.  Idle  Cash  remains 
in  deposits  of  the  local  subcustodian. 

The  Applicant  states  that,  with 
respect  to  all  currencies  that  are  part  of 
the  sweep  to  the  London  Branch,  the 
amoimt  of  interest  paid  equals  the 
deposit  rate  less  a  cash  management  fee. 
In  this  regard,  the  deposit  rate  is  the 
higher  of  the  London  Branch  overnight 
deposit  rate  for  such  currency 
(generally,  a  weekly  or  monthly  average, 
depending  on  the  currency)  or  the 
subcustodian's  rate.  According  to  the 
Applicant,  the  cash  management  fees 
differ  by  currency  and  are  disclosed  in 
advance  to  an  independent  fiduciary  for 
each  Client  Plan  and  an  appropriate 
Bank  Plan  fiduciary  for  each  Bank  Plan. 
The  Applicant  notes  that  Plan 
fiduciaries  are  informed  that  they  will 
earn  interest  at  the  calculated  rate  on 
the  entire  contractual  cash  balances '° 
without  any  action  necessary  on  their 
part  and  without  any  minimum  balance 
requirements.  In  addition,  the  Applicant 
states  that  Plan  fiduciaries  are  informed 
that  their  respective  Plans  wall  receive 
the  specified  rate  on  all  cash  that  is  part 
of  the  Plan's  contractual  cash  balance, 
regardless  of  whether  their  contractual 
cash  balance  exceeds  their  actual 
balance. 

Second,  for  all  currencies  that  are  not 
swept,"  the  Idle  Cash  will  remain  in 
deposits  of  the  local  subcustodian. 
Deutsche  Bank  represents  that  with 
respect  to  these  currencies,  Deutsche 
Bank  earns  a  cash  management  fee.  In 
markets  where  individual  client 
accounts  are  maintained  with  the 
subcustodian  due  to  local  regulations. 
Plans  will  receive  interest  on  actual 
balances  with  no  minimum  rate 
guaranteed.  In  these  currencies,  no  fee 


'"A  contractual  balance.  Deutsche  Bank  notes,  is 
the  cash,  securities  and  other  investments  that  the 
Client  Plan  would  expect  to  have  on  a  given  date, 
assuming  all  transactions  have  settled  in  a  timely 
fashion.  Thus,  assuming  that  an  investment 
manager  executed  a  sale  of  a  security  to  settle  trade 
date  plus  3  days  (T+3),  and  the  investment  manager 
did  not  execute  a  trade  using  those  sales  proceeds 
until  a  date  two  days  hence,  the  proceeds  would  be 
swept  to  a  deposit  pursuant  to  the  sweep  program 
regardless  of  whether  such  proceeds  are  received  on 
the  third  day. 

' « In  this  regard,  as  of  January  29,  2000.  the 
currencies  on  which  interest  is  credited,  but  are  not 
swept  to  the  London  Branch  are:  the  Argentine 
Peso,  Czech  Koruna,  Greek  Drachma,  Hungarian 
Forint.  Indonesian  Rupiah,  Israeli  Shekel,  Japanese 
Yen,  Jordanian  Dinar,  Korean  Won.  Mexican  Peso. 
New  Taiwan  Dollar.  New  Zealand  Dollar. 
Philippine  Peso.  Polish  Zloty.  Singapore  Dollar. 
Slovak  Koruna.  Thai  Baht.  and  Turkish  Lire. 


or  spread  is  earned  for  the  DBTCA 
program. 

The  Applicant  represents  that  Plan 
sponsors  and/or  Plan  investment 
managers  will  receive  information 
regarding  the  amounts  of  Idle  Cash 
remaining,  account  activity,  and  the 
rates  paid  on  the  Idle  Cash  through 
monthly  reports.  Plan  sponsors  and  Plan 
investment  managers  may  also  receive 
such  information  through  DBTCA's 
proprietary  on-line  system  (provided 
that  they  arrange  for  this  service). 

8.  The  Applicant  represents  that 
Deutsche  Bank  is  supervised  by  the 
Deutsche  Bundesbank  and  the  BAFin.^^ 
The  Deutsche  Bundesbank  is  the  central 
bank  of  the  Federal  Republic  of 
Germany  and  part  of  the  European 
System  of  Central  Banks  (the  ESCB). 
The  Applicant  represents  that  the 
Deutsche  Bundesbank  is  primarily 
focused  on  maintaining  the  stability  of 
the  "Euro"'3  and  the  execution  of 
domestic  and  international  pajmaents.  In 
addition,  the  Applicant  states  that  the 
Deutsche  Bundesbank  also  participates 
in  the  supervision  of  credit  institutions 
and  financial  services  institutions. 

The  BAFin  is  the  German  Federal 
Banking  Supervisory  Authority,  an 
independent  federal  institution 
responsible  to  the  German  Ministry  of 
Finance.  The  BAFin  supervises  the 
operations  of  banks,  banking  groups, 
financial  holding  groups  and  branches 
of  foreign  banks  in  Germany  and  has  the 
authority  to:  (a)  Issue  and  withdraw 
banking  licenses;  (b)  issue  regulations 
on  the  capital  and  liquidity 
requirements  of  banks;  (c)  request 
information  and  conduct  investigations; 
and  (d)  intervene  in  cases  of  inadequate 
capital  or  liquidity,  or  in  cases  of 
endangered  deposits  or  risk  of 
bankruptcy  by  means  of  temporarily 
prohibiting  certain  banking  transactions. 

Specifically,  the  BAFin  ensures  that 
Deutsche  Bank  has  procedures  for 
monitoring  and  controlhng  its 
worldwide  activities  through  various 
statutory  and  regulatory  standards  such 
as:  Requirements  for  adequate  internal 
controls,  oversight,  administration  and 
financial  resources.  The  BAFin  further 
reviews  compliance  with  these 
limitations  on  operations  and  internal 
control  requirements  through  an  annual 
audit  performed  by  the  year-end  auditor 


>2  Deutsche  Bank  AG,  New  York  Branch,  is 
regulated  by  the  New  York  State  Banking 
Department.  In  addition,  certain  activities  of  the 
U.S.  afBliates  of  Deutsche  Bank  are  reguiated  by  the 
Federal  Reserve  Bank  of  New  York. 

"The  term  "Euro"  means  the  single  European 
currency  adopted  by  eleven  Member  States  of  the 
European  Union,  which  are:  Austria,  Belgium. 
Finland.  France,  Germany.  Ireland.  Italy, 
Luxembourg,  the  Netherlands.  Portugal,  and  Spain. 


and  through  special  audits  as  ordered  by 
the  supervisory  authorities.  The  BAFin 
obtains  information  on  the  condition  of 
Deutsche  Bank  and  its  branches  by 
requiring  the  submission  of  periodic, 
consolidated  financial  reports,  and 
through  a  mandatory  annual  report 
prepared  by  an  independent  auditor.  >* 

Deutsche  Bank  represents  that  the 
annual  audit  includes  foreign  branches 
and  subsidiaries.  The  auditor  is  required 
to  give  positive  assurance  regarding 
whether  the  institution  has  fulfilled  its 
duties  under  the  German  Banking  Act. 
This  requires,  Deutsche  Bank  notes,  the 
auditor  to  comment  on  the  asset  quality 
and  the  internal  control  enviroiunent  of 
each  part  of  the  institution,  including 
subsidiaries,  in  detail.  The  BAFin  also 
receives  information  regarding  capital 
adequacy,  country  risk  exposure  and 
foreign  exchange  exposures  fixim 
Deutsche  Bank.  German  banking  law 
mandates  penalties  to  ensure  correct 
reporting  to  the  BAFin.  The  auditors  of 
Deutsche  Bank  face  penalties  for  gross 
violation  of  their  auditing  duties. 

The  BAFin  supervises  all  branches  of 
Deutsche  Bank,  wherever  located, 
subjecting  them  to  aimounced  and 
unannounced  on-site  audits  and  all 
other  supervisory  controls  applicable  to 
German  banks.  Deutsche  Bank 
represents  that  in  its  branches  located  in 
a  member  state  of  the  European 
Economic  Area  (the  EEA).  such  audits 
are  carried  out  consistent  with  the 
applicable  European  Directives,  and 
with  respect  to  branches  outside  the 
EEA,  consistent  with  the  applicable 
international  agreements,  memoranda  of 
imderstanding  or  other  arrangements 
with  the  relevant  foreign  supervisory 
authorities.  Deutsche  Bank  subsidiaries 
are  consolidated  with  Deutsche  Bank  for 
purposes  of  the  capital  ratios  that  the 
bank  is  required  to  meet  on  a  group- 
wide  basis.  Supervision  extends  to  the 
adequacy  of  equity  capital  of  banking 
and  financial  holding  groups  and 
compliance  with  the  regulation 
regarding  large  loans  granted  by  such 
groups. 

9.  Deposits  in  branches  of  Deutsche 
Bank  are  insured.  In  this  regard, 


'*  Deutsche  Bank  notes  that  the  audits  of  their 
financials  are  done  in  accordance  with  the  auditing 
standards  established  by  the  International 
Federation  of  Accountants  (IFAC),  which  is  an 
organization  of  national  accountancy  bodies, 
including  the  American  Institute  of  Certified  Public 
Accountants  (AlCPA),  to  develop  and  harmonize 
worldwide  auditing  standards.  The  financial 
statements  are  prepared  in  accordance  with 
standards  established  by  the  International 
Accounting  Standards  Conunittee  (lASC),  which  is 
a  body  formed  to  achieve  uniformity  in  accounting 
principles  used  in  financial  statement  reporting. 
The  international  equivalents  to  the  U.S.'s  AICPA 
and  the  Financial  Accounting  Standards  Board 
(FASH)  are  the  IFAC  and  the  LASC.  respectively. 


Deutsche  Bank  represents  that  there  are 
two  deposit  insurance  programs  that 
currently  cover  Deutsche  Bank  and  its 
foreign  branches.  The  first  is  the 
European  Union  deposit  insurance 
system,  which  insures  deposits  up  to 
the  lesser  of  90%  of  the  deposit  or 
20.000  euros.  This  statutory  deposit 
protection  system  is  maintained  by  the 
German  Bank  Institution  for 
Indemnification,  the 
Entschadigimgseinrichtung  dutscher 
Banken  (the  EdB),  which  is  maintained 
by  the  Association  of  German  Banks,  the 
Bundesverband  Deutscher  Banken,  and 
is  subject  to  supervision  by  the  BAFin. 

The  second  aeposit  insurance 
program  is  the  Deposit  Protection  Fund, 
the  Einlagensicherungsfonds, 
maintained  by  the  Association  of 
German  Banks.  This  fimd,  the 
participation  in  which  is  volimtary, 
safeguards  liabilities  in  excess  of  the 
thresholds  guaranteed  by  the  European 
Union  program,  up  to  a  protection 
ceiling  for  each  creditor  of  30%  of  the 
liable  capital  of  the  bank.'^  This 
program  is  fimded  by  the  premiums 
paid  by  participating  German  banks  and 
deposit-taking  trust  companies.  The 
fund  relies  on  the  Auditing  Association 
of  German  Banks,  which  audits  banks 
and  m^es  reconmiendations  that  are 
required  to  be  implemented. 

Deposits  in  subsidiaries  of  Deutsche 
Bank  are  not  insured  through  the 
German  deposit  insurance  system. 
However,  the  Applicant  represents  that 
investments  by  Plans  in  the  deposits  of 
a  subsidiary  of  Deutsche  Bank  will  be 
backed  by  the  full  faith  and  credit  of 
Deutsche  Bank. 

10.  The  Applicant  proposes  certain 
safeguards  applicable  to  both  the 
retroactive  and  prospective  portions  of 
this  proposed  exemption.  In  this  regard, 
the  Applicant  states  that  the  investment 
by  a  Plan  in  the  deposits  of  Deutsche 
Bank  will  be  limited.  With  respect  to  the 
retroactive  portion  of  the  exemption,  if 
granted,  in  situations  where  Deutsche 
Bank  AG.  or  any  of  its  affiliates  that  are 
banks  or  registered  investment  advisors, 
acts  as  an  investment  manager  on  behalf 
of  a  Plan,  the  amoimt  of  such  Plan's 
assets  invested  in  the  deposits  of 
Deutsche  Bank  does  not  average,  over 
any  six  month  period,  more  than  5%  of 
the  total  amount  of  the  assets  managed 
by  such  investment  manager.  With 
respect  to  the  prospective  portion  of  the 
exemption,  if  granted,  the  percentage 
limitation  described  above  shall  equal 
one  percent.  In  all  cases,  the  Applicant 
states,  the  interest  earned  on  the 
deposits  described  herein  will  be 


>5  Liable  Capital  means  the  core  capital  and 
additional  capital. 
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reasonable,  determinable  by  reference 
to.  among  other  things,  short-term  rates 
available  to  other  customers  of  Deutsche 
Bank,  those  offered  by  other  banks,  and 
those  available  from  money  market 
funds.  The  Applicant  notes  that  in 
situations  where  the  deposit  is  writh  a 
branch  or  subsidiary  of  Deutsche  Bank 
that  acts  as  a  local  subcustodian,  no 
interest  may  be  paid  with  respect  to 
such  deposit  to  the  extent  that:  no 
interest  is  paid  to  similarly  situated 
custody  clients  of  the  global  custodian, 
and.  prospectively,  Deutsche  Bank 
discloses  to  the  appropriate  Plan 
fiduciary  that  no  interest  may  be  paid 
pursuant  to  such  an  arrangement.  In 
addition,  no  interest  may  be  paid  in 
situations  where  local  law  is  changed  to 
preclude  the  payment  of  interest  and 
Deutsche  Bank  discloses  such  fact  to  the 
appropriate  Plan  fiduciary  as  soon  as 
reasonably  possible. 

Retroactively,  a  Client  Plan  must 
authorize  an  investment  in  the  deposits 
of  Deutsche  Bank  pursuant  to  a 
j)rovJsion  of  such  Plan  or  the  trust 
thereof  (unless  the  investments  were 
expressly  authorized  by  an  independent 
fiduciary).'^ Prospectively,  investments  in 
the  deposits  of  Deutsche  Bank  must  be: 
(i)  Made  by  a  Bank  Plan  and  authorized 
by  an  Bank  Plan  fiduciary;  or  (ii)  made 
a  Client  Plan  and  authorized  by  an 
independent  fiduciary  with  respect  to 
such  Client  Plan.  In  this  regard, 
Notwithstanding,  authorization  for  the 
investment  by  a  Plan  in  the  deposits  of 
Deutsche  Bank  AG  may  be  presumed 
notwithstanding  that  Deutsche  Bank 
does  not  receive  any  response  from  such 
Plan  pursuant  to  two  written  requests  by 
Deutsche  Bank  (one  request  by  a 
certified  mailing  that  contains  only  such 
request)  for  the  authorization,  provided 
that:  (A)  WUh  respect  to  Plans  that 
invest  in  the  deposits  of  Deutsche  Bank 
prior  to  the  date  this  proposed 
exemption  is  granted,  the  first  request 
occurs  not  later  than  45  days  after  the 
date  the  proposed  exemption  is  granted 
and  the  second  request  occurs  within  30 
days  thereafter;  and  (B)  with  respect  to 
Plans  that  invest  in  the  deposits  of 
Deutsche  Bank  following  the  date  this 
proposed  exemption  is  granted,  the  first 
request  occurs  at  least  45  days  prior  to 
such  investment  and  the  second  request 
occurs  within  30  days  thereafter. 
•     Further.  Deutsche  Bank  has  been  and 
will  continue  to  be  supervised  by  the 
Deutsche  Bundesbank  and/or  the 
BAFin.  and.  in  the  case  of  a  subsidiary 
of  Deutsche  Bank,  by  similar  local 
government  authorities. 

11.  With  respect  to  the  prospective 
portion  of  this  proposed  exemption,  the 
Applicant  represents  that  Plans  will  be 
further  protected  in  that  Deutsche  Bank 


will  furnish  to  each  Plan  certain 
relevant  information  including  its  most 
recent  available  audited  and  unaudited 
financial  statements  and  will  give 
prompt  notice  of  any  material  adverse 
changes  in  its  financial  condition  that 
occur  prior  to  the  date  of  such 
statements.  Upon  giving  this  notice,  the 
Applicant  states.  Deutsche  Bank  AG 
will  not  use  its  authority  to  continue  the 
program  of  deposits  with  respect  to  the 
Plans  without  the  consent  of  a  Bank 
Plan  fiduciary  or  an  independent  Client 
Plan  fiduciary. 

In  addition,  with  respect  to  the 
deposit  cash  management  program 
described  herein,  Deutsche  Bank,  and 
its  branches  and  subsidiaries,  will 
comply  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404b^l(a)(2)(i)(A).'« 
Further.  Deutsche  Bank:  (a)  Agrees  to 
submit  to  the  jurisdiction  of  the  courts 
of  the  United  States;  (b)  agrees  to 
appoint  a  Process  Agent  for  service  of 
process  in  the  United  Slates,  which  may 
be  an  affiliate;  (c)  consents  to  service  of 
process  on  the  Process  Agent;  (d)  agrees 
that  it  may  be  sued  in  the  courts  of  the 
United  States  in  connection  with 
transactions  described  in  this  proposed 
exemption;  (e)  agrees  that  any  judgment 
may  be  collectable  by  an  employee 
benefit  plan  in  the  United  States  from 
Deutsche  Bank;  and  (f)  agrees  to  comply 
with,  and  be  subject  to,  all  relevant 
provisions  of  the  Act. 

The  Applicant  states  that  the  deposits 
described  herein  will  be  in  safe,  well- 
capitalized  financial  institutions,  hi  this 
regard,  the  proposal  prospectively 
requires  that  short-term  debt  issued  by 
Deutsche  Bank  must  be  rated  in  one  of 
the  three  highest  categories  by  an 
independent  rating  agency  such  as 
Standard  &  Poors.  Moody's  or  a  similar 
institution. 

12.  The  Applicant  represents  that  the 
proposed  exemption  would  be 
administratively  feasible  since  the 
transactions  would  be  transparent  to 
Client  Plan  fiduciaries  and  no  action  on 
the  part  of  the  government  or  plan 
sponsors  would  be  necessary  to 
effectuate  such  transactions,  other  than 
the  grant  of  the  exemption  and  an  initial 
authorization  by  a  Client  Plan  fiduciary 
that  is  independent  of  Deutsche  Bank 
(i.e..  an  independent  fiduciary)  or  an 
appropriate  Bank  Plan  fiduciary. 

13.  In  summary,  the  Applicant 
represents  that,  retroactively,  the 
described  transactions  satisfy  the 


'"The  Department  is  expressing  no  opinion  as  to 
whether  the  requirements  of  ERISA  section  404(b) 
and  the  regulations  promulgated  thereunder  have 
been  met. 


statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  since, 
among  other  things: 

(a)  Deutsche  Bank  was  supervised  by 
the  Deutsche  Bundesbank  and/or  the 
BAFin.  and.  in  the  case  of  a  subsidiary 
of  Deutsche  Bank,  was  also  supervised 
by  similar  local  government  authorities; 

(b)  The  deposits  provided  each 
affected  Plan  with  a  rate  of  interest  that 
was  reasonable;  and 

(c)  In  situations  where  Deutsche  Bank, 
or  any  of  its  affiliates  that  are  banks  or 
registered  investment  advisors,  acts  as 
an  investment  manager  on  behalf  of  a 
Plan,  the  amount  of  such  Plan's  assets 
invested  in  the  deposits  of  Deutsche 
Bank  does  not  average,  over  any  six 
month  period,  more  than  5%  of  the  total 
amount  of  the  assets  managed  by  such 
investment  manager. 

14.  The  Applicant  represents  that, 
prospectively,  the  described 
transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  Of 
the  Act  since,  among  other  things: 

(a)  Prior  to  either:  An  investment  of 
Plan  assets  in  bank  deposits;  or  the 
commencement  of  any  Deutsche  Bank 
AG  program  that  invests  Plan  assets  in 
such  deposits,  an  independent  fiduciary 
(other  than  with  respect  to  a  Bank  Plan) 
receives  a  written  disclosure  describing: 

(i)  The  circumstances  pursuant  to 
which  Plan  assets  will  be  invested  in 
deposits  of  Deutsche  Bank  or  its 
subsidiaries  or  branches;  and 

(ii)  A  description  of  the  applicable 
sovereign  regulatory  authority/ 
authorities  governing  the  activities  of 
Deutsche  Bank; 

(b)  Immediately  after  any  material 
adverse  change  in  the  financial 
condition  of  Deutsche  Bank.  Deutsche 
Bank  will  notify  each  Plan  fiduciary  of 
such  material  adverse  change  and  will 
not  use  its  authority  to  continue  the 
program  of  deposits  with  respect  to  the 
Plans  without  the  consent  of  the 
appropriate  Bank  Plan  fiduciary  or  an 
independent  Client  Plan  fiduciary; 

(c)  Deutsche  Bank — 

(1)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(2)  Agrees  to  appoint  the  Process 
Agent; 

(3)  Consents  to  service  of  process  on 
the  Process  Agent; 

(4)  Agrees  that  it  may  be  sued  in  the 
United  States  Courts  in  connection  with 
the  transactions  described  in  this 
proposed  exemption; 

(5)  Agrees  that  any  judgment  may  be 
collectable  by  an  employee  benefit  plan 
in  the  United  States  from  Deutsche 
Bank;  and 

(6)  Agrees  to  comply  with,  and  be 
subject  to.  all  relevant  provisions  of  the 
Act. 


(d)  Investments  in  the  deposits  of  a 
subsidiary  of  Deutsche  Bank  will  be 
backed  by  the  full  faith  and  credit  of 
Deutsche  Bank;  and 

(e)  Short-term  debt  issued  by 
Deutsche  Bank  is  rated  in  one  of  the 
three  highest  categories  by  an 
independent  rating  agency  such  as 
Standard  &  Poors,  Moody's  or  a  similar 
institution. 

For  Further  Information  Contact: 
Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

Metropolitan  Life  Insurance  Company 

(MetLife) 

Located  in  New  York,  NY 

[Application  No.  D-11042] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  (or  EPJSA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990). ^^  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  April 
6,  2001,  to  the  cash  sale  (the  Sale)  to 
MetLife  of  a  note  (the  Note),  issued  by 
the  Pacific  Gas  &  Electric  Comply 
(PG&E),  by  MetLife's  Liquidity  Plus 
Account  (the  Account)  for  which 
MetLife  acts  as  investment  manager  and 
is  a  party  in  interest  with  respect  to 
employee  benefit  plans  (the  Plans) 
invested  in  such  Account,  provided  that 
the  following  conditions  were  met: 

(a)  The  Sale  was  a  one-time 
transaction  for  cash. 

(b)  The  sales  price  for  the  Note  was 
based  upon  an  amount  representing  the 
greater  of  the  Note's  outstanding 
principal  balance,  plus  accrued  interest, 
or  the  Note's  fair  market  value  as 
determined  by  independent  broker- 
dealers. 

(c)  The  Account  did  not  pay  any  fees, 
commissions  or  other  expenses  in 
connection  with  the  Sale. 

(d)  As  manager  of  the  Account, 
MetLife  determined,  at  the  time  of  the 
transaction,  that  the  Sale  was 
appropriate  for,  and  in  the  best  interests 
of,  the  Account,  the  Plans  investing 
therein,  and  their  participants  and 
beneficiaries. 


"For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 


(e)  MetLife  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Account  and  the  Plans 
in  connection  with  the  Sale. 

(f)  If  the  exercise  of  any  of  MetLife's 
rights,  claims  or  causes  of  action  in 
connection  with  its  ownership  of  the 
Note  results  in  MetLife  recovering  frtim 
PG&E  an  aggregate  amoiint  that  is 
greater  than  the  sales  price  for  such 
Note,  MetLife  will  refund  such  excess 
amount  to  the  Account. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  April  6,  2001. 

Summary  of  Facts  and  Representations 

1.  MetLife  is  a  life  insiuance  company 
organized  imder  the  laws  of  New  York 
and  is  subject  to  supervision  and 
examination  of  the  New  York 
Superintendent  of  Insurance  (the 
Superintendent).  MetLife  is  a  wholly 
owned  subsidiary  of  MetLife,  Inc.,  a 
publicly  held  Delaware  corporation.  In 
terms  of  assets,  MetLife  is  the  second 
largest  life  insurance  company  in  the 
United  States.  As  of  September  30, 
2002,  MetLife,  including  its  insurance 
company  subsidiaries,  had  total  assets 
under  management  of  approximately 
$290.1  billion  ^^  and,  as  of  December  31, 
2001,  approximately  $1.9  trillion  of  life 
insurance  in  force.  Among  the  insurance 
products  and  services  it  offers,  MetLife 
and  certain  of  its  affiliates  provide 
funding,  asset  management  and  other 
services  for  thousands  of  employee 
benefit  plans  subject  to  the  provisions  of 
Title  I  of  the  Act.  MetLife  maintains 
pooled  and  single  plan  separate 
accounts  in  wldch  Title  1  pension, 
profit-sharing,  welfare  benefit,  and  thrift 
plans  invest,  and  MetLife  and/or  its 
affiliates  manage  all  or  a  portion  of  the 
assets  of  such  separate  accoimts. 
Additionally,  MetLife  has  a  niunber  of 
subsidiaries  and  affiliates  that  provide 
certain  financial  services,  including 
investment  management  and  brokerage 
services. 

2.  MetLife  is  the  investment  manager 
or  adviser  (or  an  affiliate  of  such 
investment  manager  or  adviser)  of 
various  portfolios  that  are  subject  to  the 
Act.  Among  the  separate  accounts 
managed  by  MetLife  is  the  Accoimt, 
which  is  a  short  term  liquidity  plus 
separate  account  that  invests  in  short- 
term  debt  obligations.  The  Account  is 
managed  by  MetLife  on  behalf  of  ERISA 
and  non-ERISA  regulated  Plans, 
including  the  Metropolitan  Life 
Retirement  Plan  for  United  States 
Employees  (the  MetLife  Plan),  the 
surviving  entity  following  the  merger  of 


the  Metropolitan  Life  Retirement  Plan 
for  United  States  Salaried  Employees 
and  the  Metropolitan  Life  Retirement 
Plan  for  the  United  States 
Commissioned  Employees.  MetLife 
believes  that  the  MetLife  Plan  became  a 
participant  in  the  Account  at  or  near  the 
time  of  its  inception.  The  investing 
Plans  hold  imits  in  the  Account  on  a  pro 
rata  basis.  MetLife  represents  that  the 
purchase  by  the  MetLife  Plan  of  units  in 
the  Account  is  covered  imder  section 
408(b)(8)  of  ERISA.  19 

On  February  2, 1971,  the  Account  was 
initially  approved  by  New  York  State 
Insurance  Department  (the  NYSID),  an 
independent  state  agency  that  regulates ' 
MetLife.  The  purpose  of  the  Account  is 
to  achieve  the  highest  possible  current 
income  consistent  with  the  preservation 
of  capital  and  maintenance  of  Uquidity. 
The  Account  is  permitted  to  invest  in 
money  market  instnunents  with 
maturities  of  1 3  months  of  less. 
Generally,  the  average  maturity  is  less 
than  60  days.  The  Account  is  valued 
daily  and  is  managed  to  maintain  a 
stable  one  dollar  value,  similar  to  a 
money  market  fund.  As  of  April  6,. 
2001 ,  which  is  the  date  of  the  Sale 
transaction  described  herein,  the 
Account  had  a  market  value  of 
$119,000,000.  Also  as  of  such  date, 
participating  investors  in  the  Account 
included  a  niunber  of  ERISA  Plan  ^°  and 
the  MetLife  Plan,  which  had  invested 
approximately  $66,746,000  in  the 
Account. 

3.  On  December  15,  2000,  the  Account 
purchased,  in  book-entry  form,  certain 
commercial  paper  (the  Commercial 
Paper)  (CUSIP  69430JPC1)  from  Merrill 
Lynch,  an  unrelated  third  party,  at  a 
discount  from  face  value  for  $15,856. 
284.27.  The  Commercial  Paper,  which 
was  also  issued  on  December  15.  2000 
by  PG&E,  California's  largest  public 
utility  and  an  unrelated  party,  had  a 

^  maturity  date  of  February  12,  2001.  The 
par  value  ^i  of  the  Commercial  Paper 
was  $16,031,000,  which  was  payable  at 
maturity.  The  Commercial  Paper's  yield 
was  6.723274  percent  and  it  represented 
approximately  13  percent  of  the 
Account's  assets.  22 

4.  The  decision  to  invest  assets  in  the 
Commercial  Paper  was  made  by  MetLife 


"This  figure  does  not  include  the  fourth  quarter, 
which  has  not  yet  been  published. 


'*The  Department,  is  expressing  no  opinion 
herein  on  whether  the  purchase  by  the  MetLife  Plan 
of  units  in  the  Account  is  statutorily  exempt  under 
section  408(b)(8)  of  the  Act. 

^Primarily,  defined  benefit  pension  plans. 

'<  Defined  as  the  value  of  the  Commercial  Paper 
at  maturity. 

22  As  of  December  15,  2000,  the  MetLife  Pension 
Plan  had  total  assets  of  S4 .047.574.285.00.  Of  the 
total  assets,  the  MetLife  Pension  Plan  invested 
Sll. 494,583. 03  in  the  Commercial  Paper,  which 
represented  approximately  0.3  percent  of  such 
Plan'$  assets. 
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as  investment  manager  of  the  Account. 
MetLife  represents  that  the  investment 
was  consistent  with  the  Account's 
investment  policies  and  objectives.^^  w 
the  time  the  Account  acquired  the 
Commercial  Paper,  it  was  rated  "A-1" 
by  Standard  &  Poor's  Corporation  and 
"P-1"  by  Moody's  Investor  Services, 

Inc. 

5.  Due  to  its  inability  to  pay  the 
principal  amount  of  the  Commercial 
Paper  as  a  result  of  the  energy  crisis  (the 
Energy  Crisis), ^-^  PG&E  unilaterally 
converted,  dollar-for-dollar,  the 
Commercial  Paper  into  an  interest- 
bearing  floating  rate  note  (i.e.,  the  Note) 


"The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  Note  by  the  Account 
violated  any  of  the  fiduciary  responsibility 
provisio.is  of  Part  4  of  Title  1  of  the  Act.  The 
Department  notes  that  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  slates  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  Department  is  not  providing 
any  opinion  on  whether  a  particular  category  of 
investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  a  plan's 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  portfolio  with  respect  to 
which  the  fiduciary  has  investment  duties  (see  29 
CFR  2550.4048-1).  The  Department  also  notes  that 
in  order  to  act  prudently  in  making  investment 
decisions,  a  plan  fiduciary  must  consider,  among 
other  factors,  the  availability,  risks  and  potential 
return  of  alternative  investments  for  the  plan.  Thus, 
a  particular  investment  by  a  plan,  which  is  selected 
in  preference  to  other  alternative  investments, 
would  generally  not  be  prudent  if  such  investment 
involves  a  greater  risk  to  the  security  of  a  plan's 
assets  than  other  comparable  investments  offering 
a  similar  return  or  result. 

"  In  this  regard.  PG&E,  along  with  other 
California  utilities,  was  hit  by  soaring  wholesale 
power  costs  and  the  state's  1996  deregulation  law. 
Energy  deregulation  caused  blackouts  throughout 
California.  Soaring  utility  rates  were  the  subject  of 
debate  as  the  wholesale  prices  of  electricity 
skyrocketed,  jumping  to  an  average  of  $30  per 
megawatt  hour.  California  was  the  first  state  to 
deregulate  its  electricity  market  in  1996.  The  move 
was  supposed  to  lower  the  bills  of  consumers  by 
preventing  most  utilities  from  passing  rising  costs 
On  to  their  customers.  Under  deregulation,  the 
state's  investor-owned  utilities  sold  most  of  their 
power  plants  and  were  forced  to  repurchase  them 
at  higher  market  prices.  PG4E  was  faced  with  $9 
billion  in  debt  and  debt  payments  of  $500  million 
in  February  2001  and  $1.6  billion  in  March  2001. 
PGAE,  having  only  $500  million  in  cash  reserves 
and  little  to  no  ability  to  borrow  following  rating 
downgrades,  filed  for  bankruptcy  on  April  6.  2001. 


(also  in  book-entry  form)  in  order  to 
credit  the  holders  of  the  Commercial 
Paper  until  it  could  resolve  its 
difficulties.  The  conversion  occurred  on 
February  12,  2001.  Everyone  who  held 
the  Commercial  Paper  received  Notes  in 
the  conversion,  including  the  Account. 
The  Note  earned  interest  at  the  London 
Interbank  Offered  Rate  (UBOR).  a 
floating  rate  with  no  fixed  floor. 
According  to  the  applicant,  the  LIBOR 
rate  was  presumably  selected  because  it 
is  a  published  rate  that  matches  up  with 
commercial  paper  rates.  Although  the 
Note  had  no  specific  maturity  date. 
PG&E  announced  during  a 
teleconference  with  all  of  its  debt 
holders  and  in  a  subsequent  news 
release  that  its  plan  was  to  pay  the  Note 
down  as  soon  as  possible.  "The  Note  is 
currently  traded  by  independent  brokers 
and  is  not  listed  on  an  exchange.  As 
described  below  in  Representation  6,  no 
interest  has  been  paid  on  the  Note  since 
PG&E's  declaration  of  bankruptcy. 

6.  On  April  6,  2001,  PG&E  declared 
bankruptcy  and  filed  a  voluntary 
petition  under  Chapter  11  of  the 
Bankruptcy  Code.  As  a  result  of  PG&E's 
bankruptcy  filing,  the  market  value  of 
the  Note  decreased  according  to  verbal 
quotes  obtained  by  MetLife's  money 
traders  from  two  independent  brokers. 
Since  the  market  values  for  all  PG&E 
seciuities  were  trading  below  par  and 
would  continue  to  trade  in  that  way 
until  the  bankruptcy  was  settled, 
MetLife  determined  that  if  the  Account 
retained  the  Note,  the  value  of  the 
Account  would  be  required  to  be 
reported  below  a  value  of  $1.00  per 
share  resulting  in  a  loss  to  the  Account 
investors.  Therefore.  MetLife  sought 
permission  ft-om  the  NYSID  to  acquire 
the  Note  from  the  Account. 

7.  The  transaction  was  subsequently 
approved  by  the  NYSID  on  April  6, 
2001 ,  and  it  became  effective  on  that 
date.  MetLife  purchased  the  Note  fi-om 
the  Account  for  a  cash  payment  of 
$16,041,857.11.  This  sum  was  the  same 
as  the  par  value  of  the  Note,  plus  the 
accrued  interest.  The  Account  paid  no 
commissions  or  other  expenses  in 
connection  with  the  Sale.  MetLife 
represents  that  the  Sale  allowed  the 
Account  to  continue  operation  in  the 
manner  customers  expected. 
Specifically,  additions  and  withdrawals 
from  the  Account  could  continue  to  be 
made  at  $1.00  per  share.  Accordingly, 
MetLife  requests  an  administrative 
exemption  from  the  Department  with 
respect  to  the  Sale.  If  granted,  the 
exemption  will  be  effective  on  April  6, 
2001. 

8,  MetLife  represents  that  because 
PG&E  had  declared  bankruptcy  and 
purchasers  would  not  pay  face  value  for 


the  Note,  the  purchase  price  was  set 
above  the  market  price.  In  this  regard. 
MetLife  has  provided  a  letter  from  Gian 
Solomon,  of  the  New  York  Money  Desk 
of  Goldman  Sachs  &  Co.  (Goldman 
Sachs)  dated  August  9.  2002  regarding 
the  price  at  which  the  Commerical 
Paper  would  have  traded  on  April  6, 
2001.  According  to  Mr.  Solomon. 
Goldman  Sachs  did  not  effect  any  trades 
in  the  Commercial  Paper  on  April  6. 
2001.  However,  on  April  3.  2001. 
Goldman  Sachs  effected  trades  in  PG&E 
commercial  paper  having  a  scheduled 
maturity  date  of  January  19.  2002.  at 
dollar  prices  between  $72-$74  of  the 
par  amount.  Mr.  Solomon  notes  that 
these  dollar  prices  were  below  the  face 
amount  of  such  securities. 

Mr.  Solomon  also  states  that  Goldman 
Sachs  has  no  interest  in  the  Commercial 
Paper  that  is  subject  of  the  exemption 
request.  Further,  he  represents  that 
Goldman  Sachs  has  no  personal  interest 
or  bias  with  respect  to  the  subject  matter 
of  the  exemption  application  or  the 
parties  involved,  and  that  Goldman 
Sachs  has  received  no  compensation  for 
providing  the  pricing  information.^^ 

9.  MetLife  represents  that  the  Sale 
resulted  in  an  assignment  of  all  of  the 
Account's  rights,  claims  and  causes  of 
action  against  PG&E.  Accordingly. 
MetLife  states  that  if  the  exercise  of  any 
of  the  foregoing  rights,  claims  or  causes 
of  action  results  in  its  recovering  from 
PG&E  an  aggregate  amount  that  is 
greater  than  the  sales  price  for  the  Note, 
such  excess  amount  will  be  refunded  to 
the  Account  (after  deducting  all 
reasonable  expenses  incurred  in 
connection  with  the  recovery). 

10.  In  summary,  it  is  represented  that 
the  transaction  has  satisfied  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  Sale  was  a  one-time 
transaction  for  cash. 

(b)  The  sales  price  for  the  Note  was 
based  upon  an  amount  representing  the 
greater  of  the  Note's  outstanding 
principal  balance,  plus  accrued  interest, 
or  the  Note's  fair  market  value  as 
determined  by  independent  broker- 
dealers. 

(c)  The  Accoimt  did  not  pay  any  fees, 
commissions  or  other  expenses  in 
connection  with  the  Sale. 
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25  In  addition  to  the  above,  MetLife  represents 
that  its  money  market  traders  obtained  verbal  bids 
for  the  Note  on  an  indicative  basis  from  three 
independent  brokers  at  around  the  time  of  the  Sale. 
According  to  MetLife,  bids  received  from  Goldman 
Sachs  ranged  from  $57-$62  of  the  par  value  of  the 
Note.  Bids  received  from  the  Bank  of  America 
ranged  from  $56-$60  of  the  par  value  of  the  Note. 
Bids  received  from  Merrill  Lynch  ranged  from  $55- 
$60  of  the  par  value  of  the  Note.  MetLife  further 
states  that  all  of  these  bids  were  below  the  price  that 
it  paid  for  the  Note. 


(d)  As  manager  of  the  Accoimt. 
MetLife  determined,  at  the  time  of  such 
transaction,  that  the  Sale  was 
appropriate  for,  and  in  the  best  interests 
of.  the  Account,  the  Plans  investing 
therein  and  their  participants  and 
beneficiaries. 

(e)  MetLife  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Account  and  the  Plans 
in  coimection  with  the  Sale. 

(f)  If  the  exercise  of  any  of  MetLife's 
rights,  claims  or  causes  of  action  in 
connection  with  its  ownership  of  the 
Note  results  in  MetLife  recovering  firom 
PG&E  an  aggregate  amount  that  is 
greater  than  the  sales  price  for  such 
Note,  MetLife  will  refund  such  excess 
amount  to  the  Accoimt. 

Notice  to  Interested  Persons 

MetLife  will  provide  notice  of  the 
proposed  exemption  to  all  interested 
persons  by  first  class  mail  within  30 
days  of  the  date  of  publication  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register.  The  notice  will 
include  a  copy  of  the  proposed 
exemption,  as  published  in  the  Federal  - 
Register,  and  a  supplemental  statement, 
as  required  pursuant  to  29  CFR 
2570.43(b)(2),  which  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  proposed  exemption. 
Comments  regarding  the  proposed 
exemption  and  requests  for  a  public 
hearing  are  due  within  60  days  of  the 
date  of  publication  of  the  notice  of 
pendency  in  the  Federal  Register. 

For  Further  Information  Contact:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

Archer  Daniels  Midland  Company  (Archer) 
Located  in  Decatur,  Illinois 

(Application  No.  D-11068J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  (b)  of 
the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  Agrinational 
Insurance  Company  (Agrinational)  in 
connection  with  insurance  contracts 
sold  by  Minnesota  Life  Insurance 
Company  (Miimesota  Life),  or  any 
successor  insurance  company  to 
Miimesota  Life  which  is  unrelated  to 
Archer,  to  provide  basic  and 
supplemental  life  insurance  benefits  to 
participants  in  Archer's  programs  to 


provide  such  benefits  to  its  employees 
(the  Plans), 26  provided  the  following 
conditions  are  met: 

(a)  Agrinational — 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plans  by  reason  of  a  stock  or 
partnership  affifiation  with  Archer  that 
is  described  in  section  3(14)  (E)  or  (G) 
of  the  Act; 

(2)  Is  Ucensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act; 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Insurance 
Commissioner  of  its  domiciliary  state 
which  has  neither  been  revoked  nor 
suspended; 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  pubUc 
accountant  for  its  last  completed  taxable 
year  immediately  prior  to  the  taxable 
year  of  the  reinsurance  transaction;  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domiciliary  State,  Vermont)  by 
the  Insurance  Commissioner  of  the  State 
of  Vermont  within  5  years  prior  to  the 
end  of  the  year  preceding  the  year  in 
which  the  reinsurance  transaction 
occurred;  and 

(5)  Is  Ucensed  to  conduct  reinsurance 
transactions  by  a  State  whose  law 
requires  that  an  actuarial  review  of 
reserves  be  conducted  annually  by  an 
independent  firm  of  actuaries  and 
reported  to  the  appropriate  regulatory 
authority; 

(b)  The  Plans  pay  no  more  than 
adequate  consideration  for  the 
insurance  contracts; 

(c)  No  commissions  are  paid  by  the 
Plans  with  respect  to  the  dfrect  sale  of 
such  contracts  or  the  reinsurance 
thereof; 

(d)  In  the  initial  year  of  any  contract 
involving  Agrinational.  there  will  be 
immediate  and  objectively  determined 
benefit  to  the  Plans'  participants  and 
beneficiaries  in  the  form' of  increased 
benefits; 

(e)  In  subsequent  years,  the  formula 
used  to  calculate  premiums  by 
Minnesota  Life  or  any  successor  insurer 
will  be  similar  to  formulae  used  by 
other  insurers  providing  comparable 
coverage  under  similar  progreims. 
Furthermore,  the  premium  charge 
calculated  in  accordance  with  the 
formula  will  be  reasonable  and  will  be 
comparable  to  the  premium  charged  by 
the  insurer  and  its  competitors  with  the 
same  or  a  better  rating  providing  the 
same  coverage  under  comparable    < 
programs; 


2"  Each  Plan  will  be  considered  an  "employee 
welfare  benefit  plan"  as  defined  in  section  3(1)  of 
the  Act. 


(f)  The  Plans  only  contract  with 
insurers  with  a  rating  of  A  or  better  from 
A.  M.  Best  Company  (Best's).  The 
reinsurance  arrangement  between  the 
insurers  and  Agrinational  will  be  ■ 
indemnity  insurance  only,  i.e.,  the 
insurer  will  not  be  relieved  of  liability 
to  the  Plans  should  Agrinational  be 
unable  or  unwilling  to  cover  any 
liability  arising  from  the  reinsurance 
arrangement; 

(g)  Agrinational  retains  an 
independent  fiduciary  (the  Independent 
Fiduciary),  at  Archer's  expense,  to 
analyze  the  transaction  and  render  an 
opinion  that  the  requirements  of 
sections  (a)  through  (f)  have  been 
complied  with.  For  purposes  of  the 
proposed  exemption,  the  Independent 
Fiduciary  is  a  person  who: 

(1)  Is  not  directly  or  indirectly, 
through  one  or  more  intermediaries. 
confroUing.  controlled  by,  or  under 
common  control  with  Archer  or 
Agrinational  (this  relationship 
hereinafter  referred  to  as  an  "Affiliate"); 

(2)  Is  not  an  officer,  director, 
employee  of,  or  partner  in.  Archer  or 
Agrinational  (or  any  AffiUate  of  either); 

(3)  Is  not  a  corporation  or  partnership; 
in  which  Archer  or  Agrinational  has  an 
ownership  interest  or  is  a  partner; 

(4)  Does  not  have  an  ownership 
interest  in  Archer  or  Agrinational,  or 
any  of  either's  Affiliates; 

(5)  Is  not  a  fiduciary  with  respect  to 
the  Plans  Prior  to  the  appointment;  and 

(6)  Has  acknowledged  in  writing 
acceptance  of  fiduciary  responsibility 
and  has  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Fiduciary  has 
an  interest  that  might  affect  its  best 
judgment  as  a  fiduciary. 

For  purposes  of  this  definition  of  an 
"Independent  Fiduciary."  no 
organization  or  individual  may  serve  as 
an  Independent  Fiduciary  for  any  fiscal 
year  if  the  gross  income  received  by 
such  organization  or  individual  (or 
partnership  or  corporation  of  which 
such  individual  is  an  officer,  director,  or 
10  percent  or  more  partner  or 
shareholder)  from  Archer,  Agrinational. 
or  their  Affiliates  (including  amounts 
received  for  services  as  Independent 
Fiduciary  under  any  prohibited 
transaction  exception  granted  by  the 
Department)  for  that  fiscal  year  exceeds 
5  percent  of  that  organization  or 
individual's  aimual  gross  income  from 
all  sources  for  such  fiscal  year. 

In  addition,  no  organization  or 
individual  who  is  an  Independent 
Fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or ' 
10  percent  or  more  partner  or 
shareholder,  may  acquire  any  property 
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from,  sell  any  property  to.  or  borrow 
funds  from  Archer,  Agrinational,  or 
their  Affiliates  during  the  period  that 
such  organization  or  individual  serves 
as  Independent  Fiduciary,  and 
continuing  for  a  period  of  six  months 
after  such  organization  or  individual 
ceases  to  be  an  Independent  Fiduciary, 
or  negotiates  any  such  transaction 
during  the  period  that  such  organization 
or  individual  serves  as  Independent 
Fiduciary. 

Preamble 

On  August  7. 1979,  the  Department 
published  a  class  exemption  {Prohibited 
Transaction  Exemption  79-^1  (PTE  79- 
41),  44.  FR  46365)  which  permits 
insurance  companies  that  have 
substantial  stock  or  partnership 
affiliations  with  employers  establishing 
or  maintaining  employee  benefit  plans 
to  make  direct  sales  or  Hfe  insurance, 
health  insurance  or  annuity  contracts 
with  fund  such  plans  if  certain 
conditions  are  satisfied. 

In  PTE  79-41,  the  Department  states 
its  views  that  if  a  plan  purchases  an 
insurance  contract  from  a  company  that 
is  uru-elated  to  the  employer  pursuant  to 
an  arrangement  or  understanding, 
written  or  oral,  under  which  it  is 
expected  that  the  unrelated  company 
will  subsequently  reinsure  all  or  part  of 
the  risk  related  to  such  insurance  with 
an  insurance  company  which  is  a  party 
in  interest  with  respect  to  the  plan,  the 
purchase  of  the  insurance  contract 
would  be  a  prohibited  transaction  under 

the  Act. 

The  Department  further  stated  that  as 
of  the  date  of  publication  of  PTE  79-41. 
it  had  received  several  applications  for 
exemption  under  which  a  plan  or  its 
employer  would  contract  with  an 
unrelated  company  for  insurance,  and 
the  unrelated  company  would,  pursuant 
to  an  arrangement  or  understanding, 
reinsure  part  or  all  of  the  risk  with  (and 
cede  part  or  all  of  the  premiums  to)  an 
insurance  company  affiliated  with  the 
employer  maintaining  the  plan.  The 
Department  felt  that  it  would  not  be 
appropriate  to  cover  the  various  types  of 
reinsurance  transactions  for  which  it 
had  received  applications  within  the 
scope  of  the  class  exemption,  but  would 
instead  consider  such  applications  on 
the  merits  of  each  individual  case. 

Summary  of  Facts  and  Representations 

1.  Archer  is  engaged  in  the  business 
of  procuring,  transporting,  storing, 
processing  and  merchandising 
agricultural  commodities  and  products. 
It  is  one  of  the  world's  largest  producers 
of  oilseeds,  com  and  wheat.  Archer  also 
processes  cocoa  beans,  milo,  oats,  barley 
and  peanuts.  Other  operations  include 


transporting,  merchandising  and  storing 
agricultural  commodities  and  products. 
These  operations  and  processes  produce 
products  which  have  primarily  two  end 
uses:  Food  of  feed  ingredients.  Each 
commodity  processed  is  itself  a  feed 
ingredient  as  are  the  by-products 
produced  during  the  processing  of  each 
commodity.  Archer  complements  its 
own  resources  with  a  world-wide 
network  of  affiliates  engaged  in 
processing,  transportation,  storage  and 
sales.  Archer  was  incorporated  under 
the  laws  of  the  State  of  Delaware  in 
1923  as  successor  to  the  Daniels  Linseed 
Co..  which  was  founded  in  1902. 

2.  Agrinational  is  a  wholly-owned 
subsidiary  of  Archer.  Agrinational  was 
incorporated  in  Vermont  on  September 
10,  1987.  and  on  September  21.  1987. 
the  Commissioner  of  Banking  and 
Insurance  for  the  State  of  Vermont 
granted  it  a  Certificate  of  Authority  to 
transact  the  business  of  a  captive 
insurance  company  in  the  State  of 
Vermont.  The  only  restrictions  placed 
by  the  State  of  Vermont  on  the  type  of 
insurance  that  Agrinational  may  write 
pertain  to  personal  motor  vehicle  or 
homeowner's  insurance  and  to  excess 
vyorkers'  compensation  insurance  imder 
certain  circumstances,  and  thus  are  not 
relevant  to  the  exemption  proposed 

herein. 

3.  At  year  end  2000,  Agrinational  had 
capital  in  the  amount  of  $10,000,000. 
retained  earnings  in  the  amount  of 
$22,731,920  and  earned  premium  in  the 
amount  of  $17,176,878.  Agrinational 
presently  provides  insurance  and 
reinsurance  coverage  for  property, 
casualty  and  marine  risks  of  Archer  and 
its  subsidiaries  world-wide.  In  addition, 
Agrinational  participates  as  a  quota 
share  reinsurer  of  various  insurance 
company  treaties  that  contain  risks 
unrelated  to  Archer  and  its  subsidiaries. 
The  independent  certified  public 
accounting  firm  of  Ernst  &  Young,  LLP 
(EY).  which  prepared  Agrinational 's 
most  recent  audited  financial  statement, 
has  served  as  Agrinational's  auditor 
since  its  incorporation.  EY  will  examine 
Agrinational's  reserves  on  an  annual 
basis  in  connection  with  the  employee 
benefit  business  to  be  reinsured  by 
Agrinational  to  ensure  that  appropriate 
reserve  levels  are  maintained. 

4.  Archer  maintains  the  ADM 
Omnibus  Health  and  Welfare  Plan  for 
Salaried  Employees  and  the  ADM 
Omnibus  Health  and  Welfare  Plan  for 
Hourly  Employees  (i.e.,  the  Plans)  for 
substantially  all  of  its  salaried  and 
hourly  employees.  The  Plans  provide 
both  basic  (the  Basic  Program)  and 
supplemental  (the  Supplemental 
Program)  We  insurance  programs.  The 
Plans  have  been  historically  insured 


with  Connecticut  Genpral  Life  Insurance 
Company,  and,  most  recently,  with 
Minnesota  Life.  However,  Archer 
recently  formulated  a  plan  to  utilize 
Agrinational  for  the  reinsurance  of 
benefits  and  has  made  or  will  make 
substantial  improvements  to  the  Plans 
in  anticipation  of  that  transaction. 

5.  Specifically,  the  new  benefits  are  as 
follows: 

(i)  With  respect  to  the  life  insurance 
program  for  salaried  employees,  the 
maximum  benefit  under  the  Basic 
Program  has  been  iilcreased  from  one- 
times base  salary  up  to  $100,000  to  one- 
times base  salary  up  to  $1,000,000.  In 
addition,  the  Basic  Program  will  add  an 
accelerated  death  benefit  feature  (which 
would  provide  benefits  to  the  terminally 
ill)  to  the  policy  covering  all 
participants.  Finally,  a  non-contributory 
Accidental  Death  and  Dismemberment 
benefit  will  be  added  to  the  Basic 
Program  covering  up  to  three  times  the 
basic  life  insurance  benefit,  subject  to  a 
schedule  of  amounts.  All  premiums 
under  the  Basic  Program  are  fully  paid 
by  Archer.  In  addition,  the  maximum 
benefit  under  the  Supplemental 
Program,  which  is  employee  paid,  has 
been  increased  from  up  to  four  times 
salary  with  a  cap  of  $1,000,000  to  up  to 
five  times  salary  with  a  cap  of 
$2,000,000.  Dependent  life  insurance  for 
the  employee's  spouse  and  children  has 
been  added  on  a  voluntary  basis. 
Portability  of  coverage  has  been  added 
to  all  policies,  so  that  coverage  may 
continue  at  the  group  rates  if  a  covered 
employee  leaves  employment.  Finally,  a 
waiver  of  premium  provision  has  been 
added  to  the  Supplemental  and 
dependent  coverage  so  in  the  event  of 
the  disability  of  the  employee,  coverage 
will  continue  without  the  payment  of 
the  premium.  The  new  and/or  enhanced 
benefits  in  the  Supplemental  Program 
are  volimtary  smd  the  premiums  are 
fully  paid  by  the  participants  who  elect 

them. 

(ii)  With  respect  to  the  life  insurance 
program  for  hourly  employees  who  are 
not  covered  by  a  collective  bargaining 
agreement,  the  new  non-contributory 
Accidental  Death  and  Dismemberment 
benefit  will  be  added  to  the  Basic 
Program  covering  up  to  three  times  the 
basic  life  insurance  benefit,  subject  to  a 
schedule  of  amounts.  All  premiums 
under  the  Basic  Program  are  fully  paid 
by  Archer.  In  addition,  the  Basic 
Program  will  add  the  accelerated  death 
benefit  feature  (which  would  provide 
benefits  to  the  terminally  ill)  to  the 
policy  covering  all  hourly  employees 
who  are  not  covered  by  a  collective 
bargaining  agreement.  With  respect  to 
these  employees,  the  Supplemental 
Program,  which  is  employee  paid,  has 


been  increased  hom  various  levels  to  up 
to  five  times  base  pay  with  a  cap  of 
$2,000,000,  and  dependent  life 
insurance  for  the  employee's  spouse  and 
children  has  been  added  on  a  voluntary 
basis;  and 

(iii)  With  respect  to  the  life  insvu-ance 
program  for  hourly  employees  who  are 
covered  by  a  collective  bargaining 
agreement,  Archer  cannot  unilaterally 
implement  similar  improvements  to 
those  which  will  be  made  to  the 
Programs  for  salaried  employees  and 
hourly  employees  not  covered  by  a 
collective  bargaining  agreement. 
However,  Archer  will  implement  such 
improvements  if  agreed  to  by  the  unions 
representing  the  hourly  employees. 

In  addition.  Archer  recently  has 
enhanced  benefits  for  employees  by 
making  two  new  benefit  programs 
available  for  its  salaried  employees  and 
for  its  hourly  employees  who  are  not 
-     covered  by  a  collective  bargaining 
agreement.  Archer  will  also  implement 
these  programs  for  hourly  employees 
covered  by  a  collective  bargaining 
agreement  if  agreed  to  by  the  imions 
representing  such  employees  in 
collective  bargaining.  The  first  of  the 
new  benefits  is  a  legal  services  program, 
which  provides  certain  legal  services 
,    through  Hyatt  Legal  Plans,  Inc.,  for  a  set 
premium  each  month.  The  premiums 
are  paid  by  the  employees  through 
amounts  deducted  from  their 
paychecks.  The  second  new  program  is 
an  auto  and  home  insurance  program, 
which  offers  eligible  employees  group 
rates  for  automobile,  home  and  other 
personal  property  through  Hanover 
Insurance  Company.  The  premimns  for 
this  program  are  also  paid  by  the 
employees. 

6.  The  life  insurance  Plans  are  now 
insured  by  Minnesota  Life,  which 
currently  has  a  rating  of  A++  from 
Best's.  The  applicant  represents  that  if 
the  Plans  choose  another  insurer  in  the 
future,  that  insurer  will  have  a  rating  of 
A  or  better  from  Best's.  The  applicant 
anticipates  that  upon  the  granting  of  the 
exemption  proposed  herein,  Minnesota 
Life  will  enter  into  reinsurance , 
agreements  with  Agrinational. 
Minnesota  Life  was  recently  acquired  by 
Liberty  Mutual  Insurance  Company 
(Liberty),  an  A+  rated  (by  Best's)  carrier 
located  in  Boston,  Massachusetts. 
Liberty  is  rated  by  Moody's  as  Aa3 
(Excellent)  and  by  Standard  &  Poor's  as 
AA  -  (Very  Strong). 

Miimesota  Life  will  continue  to  insure 
the  Plan,  with  the  enhanced  new 
benefits.  However,  Minnesota  Life  will 
reinsure  up  to  100%  of  the  risk  with 
Agrinational.  The  percentage  of  the  risk 
to  be  insured  will  be  specified  in  the 
reinsurance  agreements  between 


Minnesota  Life  and  Agrinational.  The 
reinsurance  agreements  between 
Minnesota  Life  and  Agrinational  will  be 
indemnity  reinsurance  only,  so  that 
Minnesota  Life  will  not  be  relieved  of  its 
liability  to  the  Plans  should 
Agrinational  be  unwilling  or  unable  to 
cover  any  liabiUty  arising  from  the 
reinsurance  arrangement. 

The  Plans  will  pay  no  more  than 
adequate  consideration  for  the 
insurance  contracts  with  Minnesota  Life 
or  any  successor  insurer.  The  formula 
used  to  calculate  premiiuns  by 
Miimesota  Life  or  any  successor 
insurer  27  will  be  similar  to  formulae 
used  by  other  insurers  providing  life 
insurance  coverage  under  similar 
programs.  Furthermore,  the  premimn 
charge  calculated  in  accordance  with 
the  formula  will  be  reasonable  and  will 
be  comparable  to  the  premium  charged 
by  the  insurer  providing  coverage  under 
the  Plans  and  its  competitors  with  the 
same  or  a  better  rating  providing  the 
same  coverage  under  comparable 
programs. 

7.  In  connection  with  this  exemption 
request,  Agrinational  has  engaged  the 
services  of  Milfiman  USA  (MiUiman), 
(formerly  MiUiman  and  Robertson,  Inc.) 
as  the  Independent  Fiduciary  for  the 
Plans.  Milliman  is  an  international  firm 
of  consultemts  and  actuaries  with 
expertise  in  all  facets  of  employee 
benefits,  including  insurance.  Charles 
M.  Waldron,  FSA  (Mr.  Waldron).  a 
Principal  and  Considting  Actuary 
employed  by  Milliman,  has  signed  the 
Independent  Fiduciary  representations 
on  behalf  of  Milliman.  Milliman's 
consultants  are  frequendy  retained  to 
advise  corporations  on  the  insurance 
arrangements  underlying  their  benefit 
programs  and  have  considerable 
expertise  in  the  area  of  reinsurance  and 
captive  insurers. 

8.  For  purposes  of  demonstrating 
independence,  Mr.  Waldron  has 
represented  that: 

(a)  Neither  he  nor  Milliman  is  an 
Affiliate  of  Archer,  Minnesota  Life  or 
Agrinational; 

(b)  He  is  not  an  officer,  director, 
employee  of,  or  partner  in  Archer, 
Agrinational  or  Minnesota  Life; 

(c)  Milliman  is  not  a  corporation  in 
which  Archer,  Agrinational  or  any  of 
the  other  insurers  involved  in  the 
proposed  transaction  has  an  ownership 
interest  or  is  a  partner; 

(d)  Neither  he  nor  Milliman  has  an  - 
ownership  interest  in  Archer, 
Agrinational,  or  Minnesota  Life,  or  in 
any  Affiliate  of  those  firms; 


^'The  applicant  states  that  any  successor  insurer 
would  be  a  legal  reserve  life  insurance  company 
with  assets  of  such  a  size  as  to  afford  similar 
protection  and  responsibility. 


(e)  He  was  not  a  fiduciary  with 
respect  to  the  Plans  prior  to  his 
appointment  for  this  transaction: 

(f)  He  has  acknowledged  in  writing  on 
behalf  of  Milliman  its  acceptance  of 
fiduciary  obligations  and  has  agreed  not 
to  participate  in  any  decision  with 
respect  to  any  transaction  in  which 
either  he  or  Milliman  has  an  interest 
that  might  affect  their  fiduciary  duty; 

(g)  The  gross  income  received  by  Mr. 
Waldron  and  Milliman  separately  and 
combined  from  Archer.  Agrinational, 
Minnesota  Life,  or  their  Affiliates 
(including  amounts  received  for  services 
as  Independent  Fiduciary  under  any 
prohibited  transaction  exemption 
granted  by  the  Department),  does  not 
exceed  5  percent  of  Mr.  Waldron 's  or 
Milliman's  gross  aimual  income  from  all 
sources  for  any  fiscal  year;  and 

(h)  Neither  Milliman  nor  Mr.  Waldron 
has  acquired  any  property  from,  sold 
property  to,  or  borrowed  funds  from 
Archer.  Agrinational,  or  Miimesota  Life 
or  their  Affiliates. 

9.  Mr.  Waldron  represents  that 
Agrinational  is  licensed  to  do  business 
in  the  State  of  Vermont  and  has  been 
conducting  business  since  1987  insuring 
and  reinsuring  property,  casualty  and 
marine  business.  Agrinational's  reserves 
for  the  past  two  (2)  years  have  been 
reviewed  by  the  actuarial  services  group 
of  EY,  which  is  a  firm  independent  of 
Agrinational  and  Archer.  Mr.  Waldron 
has  reviewed  the  report  on  the  reserves 
and  is  satisfied  that  there  are  no  issues 
to  be  resolved.  In  addition,  Mr.  Waldron 
represents  that  future  reserves  will  be 
reviewed  by  a  qualified  actuary 
approved  by  the  State  of  Vermont.  Mr. 
Waldron  has  confirmed  that 
Agrinational  has  undergone  an 
examination  by  EY,  an  independent 
certified  public  accountant,  for  its  last 
completed  taxable  year. 

10.  Mr.  Waldon  has  concluded  that,  as 
a  result  of  the  reinsurance  agreement 
described  in  representation  6,  above,  the 
Plans'  risks  will  be  100%  covered  by 
Minnesota  Life,  a  carrier  rated  A++  by 
Best's,  even  if  Agrinational  were  unable, 
or  unwilling  to  cover  the  Plans' 
liabilities  it  is  assuming  as  a  result  of 
the  reinsurance  agreement.  Mr.  Waldon 
represents  that  he  has  reviewed  the 
terms  of  the  proposed  reinsurance 
agreenent  between  Minnesota  Life  and 
Agrinational.  Mr.  Waldron  states  that 
the  agreement  provides  for  the  risk 
retained  by  Agrinational  to  revert  back 
to  Minnesota  Life  at  no  further  cost  to 
the  Plans  should  Agrinational  be  unable 
or  unwilling  to  pay  the  benefits. 

11.  Mr.  Waldroii  has  represented  that 
he  reviewed  the  Plans'  benefits  before 
the  reinsurance  transaction  and  the 
benefits  implemented  in  anticipation  of 


10046 


Federal  Register /Vol.  68.  No.  41 /Monday,  March  3.  2003 /Notices 


Federal  Register /Vol.  68,  No.  41 /Monday,  March  3.  2003 /Notices 


10047 


the  reinsurance  transaction.  He  has 
concluded  that  there  is  an  immediate 
benefit  to  the  Plans'  participants  from 
the  reinsurance  transaction.  Generally 
all  participants  in  the  Supplemental 
Program  receive  increased  benefits  and 
options.  For  the  Basic  Program, 
generally  all  participants  have  received 
an  accelerated  death  benefit  coverage 
and  will  receive  Accidental  Death  and 
Dismemberment  Insurance  up  to  three 
times  the  basic  life  insurance  benefit. 
Finally,  there  are  increased  basic  life 
insurance  benefits  for  salaried 
employees  with  annual  salaries 
exceeding  specified  amounts  (e.g.. 

$100,000). 

12.  Mr.  Waldron  makes  the  following 
representations  concerning  the 
determination  of  the  initial  premium  to 
the  Plans  imder  the  proposed 
arrangement.  The  Plans  contacted 
Minnesota  Life  and  were  quoted  a  rate 
based  on  Minnesota  Life's  evaluation  of 
the  risk.  Archer  received  quotes  from 
three  different  companies  to  provide 
insurance  coverage  for  the  group  life, 
supplemental  life  and  dependent  life 
insurance  programs.  From  these  three 
companies.  Archer  selected  Minnesota 
Life,  which  was  the  middle  one  in  terms 
of  premium.  Minnesota  Life  was  3% 
above  the  lowest  cost  and  7.5%  below 
the  highest  cost  provider.  The  premium 
paid  to  Agrinational  is  based  on  a 
reinsurance  agreement  where 
Agrinational  receives  a  portion  of  the 
premium  charged  equal  to  the 
proportion  of  the  risk  that  Agrinational 
covers.  This  is  a  typical  reinsurance 
arrangement  for  life  insurance  products. 
Mr.  Waldron  further  represents  that, 
based  upon  his  review,  the  premiums 
charged  by  Minnesota  Life  are  similar  to 
premiums  charged  by  other  insurers 
providing  group  life,  supplemental  life, 
and  dependent  life  insurance  under 
similar  plans.  The  applicant  represents 
that  the  Independent  Fiduciary  (i.e.. 
either  Milliman  or  another  qualified 
fiduciary  acting  as  a  successor,  as  noted 
below)  will  confirm  on  an  annual  basis 
that  each  Plan  is  paying  a  rate 
comparable  to  that  which  would  be 
charged  by  a  comparably-rated  insurer 
for  a  program  of  the  approximate  size  of 
•  the  Plan  with  comparable  claims 
experience.  ^ 

13.  Milliman  will  represent  the 
interests  of  the  Plans  as  the  Independent 
Fiduciary  at  all  times.^"  Milliman  will 


2»  In  this  regard,  the  applicant  makes  a 
representation  regarding  a  successor  independent 
fiduciary.  Specifically,  if  it  becomes  necessary  in 
the  future  to  appoint  a  successor  independent 
fiduciary  (the  Successor)  to  replace  Milliman  and 
Mr.  Waldron,  the  applicant  will  notify  the 
Department  sixty  (60)  days  in  advance  of  the 
appointment' of  the  Successor.  Any  Successor  will 


monitor  compliance  by  the  parties  with 
the  terms  and  conditions  of  the 
proposed  reinsurance  transaction,  and 
will  take  whatever  action  is  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  Plans  and  of  their 
participants  and  beneficiaries. 

14.  The  applicant  represents  that  the 
proposed  reinsurance  transaction  will 
meet  the  following  cpnditions  of  PTE 
79_41  covering  direct  insurance 
transactions: 

(a)  Agrinational  is  a  party  in  interest 
with  respect  to  the  Plans  (within  the 
meaning  of  section  3(14)(G)  of  the  Act) 
by  reason  of  stock  affiliation  with 
Archer,  which  maintains  the  Plans; 

(b)  Agrinational  is  licensed  to  conduct 
reinsurance  transactions  by  the  State  of 
Vermont.  The  law  under  which 
Agrinational  is  licensed  requires  that  an 
actuarial  review  of  reserves  be 
conducted  annually  by  an  independent 
firm  of  actuaries  and  reported  to  the 
appropriate  regulatory  authority; 

(c)  Agrinational  has  undergone  an 
examination  by  the  independent 
certified  public  accountant  firm  of  EY 
for  its  last  completed  taxable  year; 

(d)  Agrinational  has  received  a 
Certificate  of  Authority  from  its 
domiciliary  state,  Vermont,  which  has 
neither  been  revoked  nor  suspended; 

(e)  The  Plans  will  pay  no  more  than 
adequate  consideration  for  the 
insurance.  In  addition,  in  the  initial  year 
of  the  proposed  reinsurance  transaction, 
there  will  be  an  immediate  and 
objectively  determined  benefit  to  the 
Plans'  participants  and  beneficiaries  in 
the  form  of  increased  benefits;  and 

(f)  No  commissions  will  be  paid  by 
the  Plans  with  respect  to  the 
reinsurance  arrangement  with 
Agrinational.  as  described  herein. 

In  addition,  the  Plans'  interests  will 
be  represented  by  a  qualified, 
independent  fiduciary  [i.e.,  Milliman  or 
its  Successor),  who  has  initially 
determined  that  the  proposed 
reinsurance  transactions  will  be  in  the 
best  interests,  and  protective,  of  the 
Plans  and  their  participants  and 
beneficiaries.  The  Independent 
Fiduciary  will  also  confirm  on  an 
annual  basis  that  the  Plans  are  paying  a 
rate  comparable  to  that  which  would  be 
charged  by  a  comparably-rated  insurer 
for  a  program  of  the  approximate  size  of 
the  Plans  with  comparable  claims 
experience. 

15.  In  summary,  the  applicant 
represents  that  the  proposed 
reinsurance  transactions  will  meet  the 
criteria  of  section  408(a)  of  the  Act 


because:  (a)  The  Plans'  participants  and 
beneficiaries  are  afforded  insurance 
protection  by  Minnesota  Life,  a  carrier 
rated  A++  by  Best's,  at  competitive 
market  rates  arrived  at  through  arm's- 
length  negotiations;  (b)  Agrinational, 
which  will  enter  into  die  reinsurance 
agreements  with  Minnesota  Life,  is  a 
sound,  viable  insurance  company  which 
has  been  in  business  since  1987;  (c)  the 
protections  described  in  representation 
14,  above,  provided  to  the  Plans  and 
their  participants  and  beneficiaries 
under  the  proposed  reinsurance 
transactions  are  based  on  those  required 
for  direct  insurance  by  a  "captive" 
insurer,  under  the  conditions  of  PTE 
79-41  (notwithstanding  certain  other 
requirements  related  t^^mong  other 
things,  the  amoimt  of  gtm  premiums  or 
annuity  considerations  received  from  ' 
customers  who  are  not  related  to,  or 
affiliated  with  the  insurer);  z»  (d)  Mr. 
Waldron,  acting  on  behalf  of  Milliman 
as  the  Plans'  Independent  Fiduciary,  has 
reviewed  the  proposed  reinsurance 
transaction  and  has  determined  that  the 
transaction  is  appropriate  for,  and  in  the 
best  interests  of,  the  Plans  and  that  there 
will  be  an  immediate  benefit  to  the 
Plans'  participants  as  a  result  thereof  by 
reason  of  an  improvement  in  benefits 
under  the  terms  of  the  Plans;  and  (e) 
Milliman  will  monitor  compliance  by 
the  parties  with  the  terms  and 
conditions  of  the  proposed  reinsurance 
transaction,  and  will  take  whatever 
action  is  necessary  and  appropriate  to 
safeguard  the  interests  of  Ihe  Plans  and 
of  their  participants  and  beneficiaries. 

For  Further  Information  Contact:  Gaiy 
H.  Lefkowitz  of  the  Department, 


have  the  responsibilities,  experience  and 
independence  similar  to  those  of  Milliman  and  Mr. 
Waldron. 


2"  The  proposal  of  this  exemption  should  not  be 
interpreted  as  an  endorsement  by  the  Department 
of  the  transactions  described  herein.  The 
Department  notes  that  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act  apply  to 
the  fiduciary's  decision  to  engage  in  the  reinsurance 
arrangement. 

Specifically,  section  404(a)(1)  of  the  Act  requires, 
among  other  things,  that  a  plan  fiduciary  act 
prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  making  investment  decisions  on 
behalf  of  the  plan.  In  this  regard,  the  Department 
is  not  providing  any  opinion  as  to  whether  a 
particular  insurance  or  investment  product,  strategy 
or  arrangement  would  be  considered  prudent  or  in 
the  best  interests  of  a  plan,  as  required  by  section 
404  of  the  Act.  The  determination  of  the  prudence 
of  a  particular  product  or  arrangement  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciar>''s  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  product  or  arrangement 
involved,  including  the  plan's  potential  exposure  to 
losses  and  the  role  a  particnlar  insurance  or 
investment  product  plays  in  that  portion  of  the 
plan's  investment  portfolio  with  respect  to  which 
the  fiduciary  has  investment  duties  and 
responsibilities  (see  29  CFR  2550.404a-l). 


telephone  (202)  693-8546.  (This  is  not 
a  toll-free  nimiber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  4b8(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
^at  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  26th  day  of 
Februapy,  2003. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 

(FR  Doc.  03-4921  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Prohibited  Transaction  Exemption  2003- 
03;  Exemption  Application  No.  D-1109S  et 
al.] 

Grant  of  Individuai  Exemptions; 
Reagent  Citemicai  &  Research,  inc. 
Employees'  Profit  Sharing  Pian  and 
Trust  (the  Plan) 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Incofhe 
Seciuity  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 


the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  In  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Reagent  Chemical  &  Research,  Inc. 
Employees'  Profit  Sharing  Plan  and 
Trust  (the  Plan);  Located  in  Middlesex, 
New  Jersey 

(Prohibited  Transaction  Exemption  No. 
2003-03;  Exemption  Application  No.  D- 
11095] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  of  a  73.4815%  tenancy-in- 
common  interest  (the  Property  Interest) 
by  the  Plan  to  Brian  Skeuse,  a  vice 
president  and  shareholder  of  Reagent 
Chemical  &  Research,  Inc.,  and  his 
spouse,  Jan  Skeuse,  parties  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  are  satisfied: 

(a)  The  sale  is  a  one-time  cash 
transaction; 

(b)  The  Plan  receives  the  greater  of 
either:  (i)  $180,029.68;  or  (ii)  the  current 
fair  market  value  for  the  Property 
Interest  established  at  the  time  of  the 
sale  by  an  independent  qualified 
appraiser;  and 

Cc)  The  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
December  30,  2002  at  67  FR  79654. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-6540  (this  is  not  a 
toll-fi«e  number). 

Michigan  Confierence  of  Teamsters 
Welfare  Fund  (the  Plan);  Located  in 
Detroit,  MI 

[Prohibited  Transaction  Exemption  2003-04; 
Exemption  Application  No.  1^1 1058] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  and  (D)  of  the  Act  shall  not 
apply  to  the  cash  sale,  by  the  Plan,  of 
certain  parcels  of  real  estate  (the 
Property)  to  the  Detroit  Teamsters 
Temple  Association  (DTTA),  a  party  in 
interest  with  respect  to  the  Plan  and  a 
lessee  of  a  portion  of  such  Property. 
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This  exemption  is  subject  to  the 
following  conditions: 

(a)  DTTA  pays  the  fair  market  value 
as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
transaction. 

(b)  The  sale  transaction  has  been 
reviewed  and  approved  by  an 
Independent  Fiduciary,  who  was 
appointed  by  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan,  Southern  Division  for 
purposes  of  enforcing  a  settlement 
agreement  dated  January  21,  1998. 

(c)  The  sale  is  a  one-time  transaction 
for  cash. 

(d)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 

sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  gremt  this 
'exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  18,  2002  at  67  FR  69566. 

Extension  of  Comment  Period 

The  notice  of  proposettexemption 
invited  interested  persons  to  submit 
comments  to  the  Department  on  or 
before  December  28,  2002.  The 
applicant  agreed  to  provide  notice  to 
interested  persons  by  personal  delivery 
or  first  class  mail  within  ten  days  of  the 
,date  that  the  proposal  appeared  in  the 
Federal  Register.  A  total  of  23,511 
notices  was  sent  to  Plan  participants 
and  other  interested  persons  by  first 
class  mail.  Of  that  total,  14,234  notices 
were  sent  on  November  27,  2002  and 
8,951  notices  were  sent  on  November 
29,  2002  (November  28,  2002  being  a 
federal  holiday).  On  December  3,  2002, 
the  applicant  learned  that  266  notices 
had  not  been  included  in  the  original 
mailings  and  that  66  envelopes  from 
these  mailings  had  been  damaged. 
These  remaining  332  notices  were  sent 
by  first  class  mail  on  December  4,  2002. 

To  ensure  that  Plan  participants 
would  have  a  sufficient  amount  of  time 
in  which  to  provide  their  comments  to 
the  Department,  the  applicant  decided 
to  extend  the  comment  period  for 
another  46  days,  or  until  February  14. 
2003.  In  this  regard,  the  applicant 
represents  that  on  December  27,  2002, 
postcards  were  sent  to  the  Plan's  5,662 
retired  participants  by  first  class  mail 
informing  them  that  the  period  for 
submitting  comments  had  been 
extended  until  February  14.  2003.  In 
addition,  on  January  7,  2003,  the 
applicant  states  that  letters  were  sent  by 
first  class  mail  to  the  principal  officers 
of  the  19  Local  Unions  comprising  the 
Michigan  Conference  of  Teamsters 
instructing  them  to  post  an  enclosure 
stating  that  the  period  for  submitting 


comments  had  been  extended  until 
February  14,  2003.  On  January  8.  2003, 
a  notice  was  posted  on  the  Plan's 
website  stating  that  the  period  for 
submitting  conmients  had  been 
extended  until  February  14,  2003. 

Written  Comments 

During  the  comment  period,  the 
Department  received  two  written 
comments  with  respect  to  the  proposed 
exemption.  The  first  comment 
expressed  approval  of  the  exemption 
transaction.  The  second  comment, 
which  was  submitted  by  a  Plan 
participant  who  chose  to  remain 
anonymous,  stated  matters  that  were  not 
germane  to  the  exemption  request. 

For  further  information  regarding  the 
comments  received  and  other  matters 
discussed  herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  L-11058)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Employee 
Benefit  Security  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  26th  day  of 
February,  2003. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 

|FR  Doc.  03-4922  Filed  2-28-03;  8:45  am] 
BILLING  CODE  4510-2»-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Jim  Walter  Resources,  Inc. 

(Docket  No.  M-2003-010-CI 

Jim  Walter  Resources,  Inc..  P.O.  Box 
133,  Brookwood.  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002 
(Installation  of  electric  equipment  and 
conductors;  permissibility)  to  its  No.  7 
Mine  (MSHA  I.D.  No,  01-01401)  located 
in  Tuscaloosa  County,  Alabama.  The 
petitioner  proposes  to  use  a  2,400-volt 
power  center  with  a  high-voltage 
trailing  cable  to  power  a  continuous 
miner  inby  the  last  open  crosscut  and 
within  150  feet  of  pillar  workings.  The 
petitioner  has  listed  in  this  petition  for 
modification  specific  terms  and 
conditions  that  would  be  followed  whei» 
its  proposed  alternative  method  is 
implemented.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards. 


Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard.  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
2,  2003.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington.  Virginia,  this  25th  day 
of  February,  2003. 
^4a^vin  W.  Nichols,  Jr., 

Director,  Office  of  Standards,  Regulations,  ^ 

and  Variances. 

(FR  Doc.  03-4860  Filed  2-28-03;  8:45  am) 

BILLING  CODE  4510-43-P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation.  National  Science 

Board.  Task  Force  on  National 

Workforce  Policies  for  Science  & 

Engineering. 

DATE  AND  TIME:  March  3,  2003, 12  p.m.- 

1  p.m.;  Open  session. 

PLACE:  The  National  Science 

Foundation,  Stafford  One  Building. 

4201  Wilson  Boulevard,  Room  120, 

Arlington.  VA  22230. 

STATliS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  Monday, 

March  3,  2003;  open  session. 

Open  Session  (12  p.m.  to  1  p.m.) 

— ^Discussion  of  comments  on  the  draft 
report  of  the  NSB/EHR  Task  Force  on 
National  Workforce  Policies  for  S&E. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Glaser,  Executive  Officer.  NSB, 
(703)  292-7000,  http://www.nsf.gov/nsb. 

Gerard  Glaser, 

Executive  Officer. 

(FR  Doc.  03-5007  Filed  2-27-^)3;  12:17  pmj 

BtLUNQ  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dock0t  No.  030-35594,  Ucwise  No.  37- 
30603-01.  EA  No.  02-072] 

in  the  Matter  of  Advance  Medical 
Imaging  and  Nuclear  Services,  Easton, 
PA;  Order  Imposing  a  CivH  Monetary 
Penalty 

I 

Advanced  Medical  Imaging  and 
Nuclear  Services  (Licensee)  is  the 
holder  of  Byproduct  Materials  License 
No.  37-30603-01  (License)  issued  by  • 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 


CFR  parts  30  and  35.  The  License 
authorizes  the  Licensee  to  possess  and 
use  certain  byproduct  materials 
(identified  in  10  CFR  35.100  and  35.200) 
at  its  Easton,  Pennsylvania  facility  for 
any  uptake,  excretion,  imaging,  and 
localization  procedures  approved  in 
those  parts.  The  license  was  issued  on 
February  16,  2001,  and  is  due  to  expire 
on  February  28,  2011. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  November 
30,  2001,  at  the  Licensee's  facility 
located  in  Easton,  Pennsylyania. 
Further,  an  investigation  was  also 
conducted  by  the  NRC  Office  of 
Investigations.  The  results  of  this 
inspection  and  investigation  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  notice  of 
violation  and  proposed  imposition  of 
civil  penalty  (notice)  was  served  upon 
the  Licensee  by  letter  dated  October  22, 
2002.  The  notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  notice, 
in  a  letter,  dated  November  21,  2002.  In 
its  response,  the  Licensee:  (1)  Admits 
the  first  of  three  violations  that  were 
classified  as  a  Severity  Level  n  problem; 
(2)  denies  the  other  two  violations  that 
were  part  of  the  Severity  Level  II 
problem;  (3)  contests  the  Severity  Level 
n  classification  for  the  three  violations; 
(4)  contests  the  amount  of  the  civil 
penalty  for  the  Severity  Level  11 
problem;  and  (5)  admits  two  other 
violations  that  were  classified  at 
Severity  Level  IV. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argimient  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  that  an  adequate  basis  was  not 
provided  for  withdrawal  of  any 
violations,  for  reduction  of  the  Severity 
Level  II  classification,  or  for  reduction 
or  withdrawal  of  the  penalty.  Therefore, 
the  NRC  staff  has  determined  that  a 
penalty  of  $43,200  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $43,200  within  30  days 
of  the  date  of  this  Order,  in  accordance 


with  NUREG/BR-0254.  hi  addition,  at 
the  time  of  making  the  payment,  the 
licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director. 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission.  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  tliis  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  bis  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  £)C  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Conmiission, 
ATTN:  Rulemakings  and  Adjudications 
Staff,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 
Administrator,  NRC  Region  I.  475 
Allendale  Road.  IGng  of  Prussia.  PA 
19406.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  requests  for  hearing  he 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter® nrc.gov. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  vtrithin  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  l>een 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations  B 
and  C  of  the  notice  referenced  in  section 
n  alxive,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  and  the  additional  violations 
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set  forth  in  the  notice  of  violation  that 
the  Licensee  admitted,  this  Order 
should  be  sustained. 

Dated  in  Rockville,  Maryland,  this  19th 
day  of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Deputy  Executive  Director  for  Materials, 
Research  and  State  Programs. 

Appendix 

Evaluations  and  Conclusion 

On  October  22,  2002,  a  notice  of  violation 
and  proposed  imposition  of  civil  penalty 
(notice)  was  issued  for  violations  identified 
during  an  NRG  inspection  conducted  at  the 
Licensee's  facility  located  in  Easton, 
Pennsylvania.  The  penalty  was  issued  for 
three  violations  that  were  classified  as  a 
Severity  Level  11  problem.  The  Licensee 
responded  to  the  notice  in  a  letter,  dated 
November  21,  2002.  In  its  response,  the 
Licensee:  (1)  Admits  the  first  of  the  three 
violations  that  Were  classified  as  a  Severity 
Level  II  problem;  (2)  denies  the  other  two 
violations  that  were  part  of  the  Severity  Level 
II  problem;  (3)  contests  the  Severity  Level  II 
classification  for  the  three  violations;  (4) 
contests  the  amount  of  the  civil  penalty  for 
the  Severity  Level  II  problem:  and,  (5)  admits 
two  other  violations  that  were  classified  at 
Severity  Level  IV.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's  request 
is  as  follows: 

1 .  Restatement  of  the  Three  Violations 
Classified  at  Severity  Level  II  and  Assessed 
a  Civil  Penalty 

A.  10  CFR  35.11  requires,  in  part,  that  a 
person  shall  not  use  byproduct  material  for 
medical  use  except  in  accordance  with  a 
specific  license  or  under  the  supervision  of 
an  authorized  user  as  provided  in  10  CFR 
35.25. 

Contrary  to  the  above,  from  June  2001  to 
November  30,  2001,  a  Nuclear  Medicine 
Technologist  (NMT)  used  byproduct  material 
for  patient  diagnosis  on  approximately  590 
occasions,  and  the  use  by  the  NMT  was  not 
in  accordance  with  a  specific  license.  In 
addition,  the  NMT  was  riot  under  the 
supervision  of  an  authorized  user. 

B.  10  CFR  35.21(a)  requires  that  a  licensee 
shall  appoint  a  Radiation  Safety  Officer 
responsible  for  implementing  the  radiation 
safety  program.  The  licensee,  through  the 
Radiation  Safety  Officer,  shall  ensure  that 
radiation  safety  activities  are  being 
performed  in  accordance  with  approved 
procedures  and  regulatory  requirements  in 
daily  operation  of  the  licensee's  byproduct 
material  program. 

Contrary  to  the  above,  from  about  March 
2001  to  November  30,  2001,  the  licensee 
conducted  licensed  activities,  including 
ordering  and  administering 
radiopharmaceuticals  on  approximately  590 
occasions,  and  during  that  time,  the  licensee 
had  not  appointed  a  Radiation  Safety  Officer 
responsible  for  implementing  the  radiation 
safety  program,  to  ensure  that  activities  were 
being  performed  in  accordance  with 
approved  procedures  and  regulatory 
requirements  in  daily  operations  of  the 
licensee's  program. 


C.  10  CFR  30.9(a)  requires,  in  part,  that 
information  required  by  license  conditions  to 
be  maintained  by  the  licensee,  shall  be 
complete  and  accurate  in  all  material 
respects. 

License  condition  15.  A  of  the  NRC  license 
for  AMINS  requires  that  the  licensee  conduct 
its  program  in  accordance  with  the 
statements,  representations,  and  procedures 
contained  in  various  documents,  including 
the  license  application  dated  October  20, 
2000. 

Item  10,  Attachment  10.6  of  the  NRC 
license  application  for  AMINS  dated  October 
20,  2000,  requires  that  written  records  will  be 
made  that  identify  the  Authorized  User  when 
ordering  radioactive  materials. 

Contrary  to  the  above,  on  November  30, 
2001 ,  information  required  <o  be  maintained 
by  the  licensee  was  not  complete  and 
accurate  in  all  material  respects.  Specifically, 
all  records  of  radioactive  materials  ordered 
between  March  2001  and  November  2001 
indicated  that  the  Authorized  User  who 
ordered  the  radiopharmaceuticals  was  Dr. 
Brij  Mohan  Gupta  (Dr.  Mohan).  These  records 
were  not  accurate  in  that  Dr.  Mohan  was  not 
employed  by  the  licensee  as  an  Authorized 
User,  nor  did  he  function  in  that  capacity. 
This  statement  was  material  because  an 
Authorized  User  was  required  by  the  license 
and  by  NRC  regulations  for  supervision  of  the 
administration  of  radiopharmaceuticals  to 
patients. 

These  violations  represent  a  Severity  Level 
II  problem  (Supplement  IV).  Civil  Penalty— 
$43,200 

2.  Summary  of  Licensee's  Response  Denying 
Violation  l.B 

The  licensee  denies  Violation  l.B, 
involving  the  licensee  not  appointing  an  RSO 
responsible  for  implementing  the  program 
when  the  radiopharmaceuticals  were  ordered 
and  administered  on  the  approximately  590 
occasions.  The  licensee  contends  that  with 
the  assistance  of  its  consultant,  it  was  able  to 
assure  regulatory  requirements  were  met 
during  daily  operations  of  the  facility. 
NRG  Evaluation  of  Licensee's  Response 
Denying  Violation  l.B 

Although  the  licensee  denies  this  violation, 
the  licensee,  in  its  response,  admits  that  it 
was  unable  to  finalize  arrangements  with  the 
individual  who  was  listed  on  its  license  as 
the  RSO.  Therefore,  since  such  arrangements 
were  never  finalized,  and  since  the 
individual  listed  as  the  RSO  never  served  as 
the  licensee's  RSO.  the  Ucensee  did  not 
appoint  an  RSO.  consistent  with 
requirements,  responsible  for  implementing 
the  radiation  safety  program.  Rather,  the 
license  identified  an  individual  as  the  RSO 
who  was  not  employed  by  the  licensee  either 
directly,  or  as  a  contractor  or  consultant,  and 
who  did  not  implement  the  radiation  safety 
program  at  any  time,  including  between 
March  2001  and  November  30,  2001.  when 
the  radiopharmaceuticals  were  ordered  and 
administered  on  the  approximately  590 
occasions.  Therefore,  even  though  the 
licensee  indicates  that  it  was  able  to  assure, 
as  evidenced  by  a  subsequent  review  by  its 
consultant,  that  other  regulatory 
requirements  had  been  met  during  daily 
operations  of  the  facility,  the  licensee  did  not 


provide  an  adequate  basis  for  the  NRC  to 
withdraw  Violation  l.B  in  the  notice. 
Accordingly,  the  violation  remains  as  stated 
in  the  notice. 

3.  Summary  of  Licensee's  Response  Denying 
Violation  i.C 

The  licensee  denies  Violation  I.C 
involving  the  creation  of  inaccurate  records 
of  the  radioactive  materials  ordered  on  the 
590  occasions.  The  records  were  considered 
inaccurate  in  that  the  licensee  listed  as  the 
authorized  user  an  individual  physician  who 
was  not  employed  by  the  licensee  and  was 
not  performing  the  duties  of  the  authorized 
user.  The  licensee  denies  this  violation 
because  the  physician  was  identified  on  the 
license  as  the  AU.  and  the  records  were 
completed  in  a  manner  consistent  with  the 
license.  The  licensee  states  that  it  was  not 
aware  of  any  regulatory  requirement  that  the 
authorized  user  be  employed  by  the  licensee. 
NRC  Evaluation  of  Licensee's  Response 
Denying  Violation  1  .C 

The  NRC  had  determined  that  Violation 
I.C  occurred  because  information  required  to 
be  maintained  by  the  licensee  was  not 
complete  and  accurate  in  all  material 
respects.  Specifically,  all  records  of 
radioactive  materials  ordered  between  March 
2001  and  November  2001  indicated  that  the 
Authorized  User  who  ordered  the 
radiopharmaceuticals  was  Dr.  Brij  Mohan 
Gupta  (Dr.  Mohan).  These  records  were  not 
accurate  in  that  Dr.  Mohan  was  not  employed 
by  the  licensee,  nor  acting  in  any  capacity, 
as  an  Authorized  User. 

In  denying  this  violation,  the  licensee 
states  that  the  crux  of  this  regulatory 
requirement  is  that  the  licensee's  records  be 
accurate,  and  that  the  performance  by  the  AU 
of  his/her  obligations  is  not  the  focus  of  this 
regulation  but  is  covered  under  other 
regulations.  The  NRC  maintains  that  these 
records  were  not  accurate  because  the 
individual  listed  in  the  records  as  the  AU 
was  never  employed  by  the  licensee,  nor  did 
that  individual  otherwise  serve  or  act  as  the 
AU  (such  as  via  a  contractor  or  consultant 
arrangement).  Therefore,  the  licensee  did  not 
provide  an  adequate  basis  for  the  NRC  to 
withdraw  Violation  I.C  in  the  notice. 
Accordingly,  the  violation  remains  as  stated 
in  the  notice. 

4.  Summary  of  Licensee's  Response 
Contesting  Classification  of  the  Three 
Violations  at  Severity  Level  II 

The  licensee  contests  the  Severity  Level  II 
problem  classification  for  the  three  violations 
set  forth  in  section  I  of  the  notice.  The 
licensee  contends  that  the  violations  were 
not  willful;  the  VP  and  COO  have  been 
penalized;  even  if  the  VP  and  COO's  actions 
were  willful,  the  action  taken  against  them 
obviates  the  need  for  substantial  penalties  to 
the  licensee;  there  were  no  actual  or  realistic 
potential  safety  consequences  as  a  result  of 
the  violations;  and  classification  of  the 
violations  at  a  Level  U  is  inconsistent  with 
NRC  policy  and  prior  determinations.  With 
respect  to  the  last  point,  the  licensee 
indicates  that  the  seven  examples  of  Severity 
Level  II  described  in  the  HP  supplement  of 
the  enforcement  policy,  relate  to 
overexposures  or  unauthorized  releases. 
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Further,  the  licensee  provided  a  list  of  16 

other  Severity  Level  III  enforcement  actions 

that  the  licensee  maintains  are  similar  to  its 

case. 

NRC  Evaluation  of  Licensee's  Response 

Contesting  Classification  of  the  Three 

Violations  at  Severity  Level  II 

In  assessing  the  significance  of  violations, 
and  assigning  an  appropriate  Severity  Level, 
the  NRG  considers  the  actual  and  potential 
consequences  of  the  violations,  their  impact 
on  the  regulatory  process,  and  any  willful 
aspects  of  the  violations,  as  noted  in  section 
rV.A  of  the  NRC  enforcement  policy 
(NUREG-1600).  The  supplements  to  the 
enforcement  policy  provide  examples  of 
different  Severity  Levels  and  serve  as 
guidance  in  determining  the  appropriate 
Severity  Level  for  the  violations,  as  noted  in 
section  IV.B  of  the  enforcement  policy.  In 
this  case,  since  the  violations  included  the 
failure  to  have  an  AU  and  RSO,  the  violations 
would  normally  have  been  classified  at 
Severity  Level  III  in  accordance  with  section 
C.8  of  Supplement  VI  of  the  enforcement 
policy.  However,  section  IV.  A.4  of  the 
enforcement  policy  specifies  that  violations 
may  be  considered  more  significant  if  they 
include  indications  of  willfulness.  In 
deciding  whether  to  increase  the  significance 
of  the  violations,  the  NRC  considers  the 
positions  and  responsibilities  of  the  persons 
involved,  the  significance  of  the  underlying 
violations,  the  intent  of  the  violators,  and  the 
economic  advantage  gained. 

In  this  case,  the  NRC  maintains  that  the 
violations  were  deliberate,  notwithstanding 
the  licensee's  denial.  As  noted  in  the  NRG 
October  22.  2002,  letter  transmitting  the 
notice  of  violation  and  proposed  imposition 
of  civil  penalty,  the  NRC  considered  the 
following  facts  in  concluding  that  the 
violations  were  deliberate:  (1)  The  VP 
prepared  the  NRC  license  application  in 
October  2000,  with  the  aid  of  a  consulting 
physicist,  and  he  listed  an  individual  (a 
physician)  as  the  AU  and  RSO  on  the 
application;  however,  the  named  individual 
was  never  employed  by  AMINS  and  never 
performed  the  duties  of  the  AU  or  RSO  at 
AMINS;  (2)  from  June  2001  through 
November  2001,  AMINS  staff  listed  that 
individual  as  the  AU  of  record  when  it 
ordered  and  administered 
radiopharmaceuticals  on  approximately  590 
occasions;  (3)  in  October  2001,  a  consulting 
physicist  conducted  an  audit  that  revealed 
that  the  duties  of  the  AU/RSO  had  not  been 
performed,  and  he  briefed  the  licensee 
regarding  the  problem  at  the  end  of  the  audit, 
yet  NRC  licensed  activities  continued  until 
the  NRC  inspection  on  November  30.  2001; 
(4)  the  VP.  when  interviewed  by  an  OI 
investigator,  admitted  that  he  knew  the 
facility  was  required  to  have  an  AU  and  RSO 
and  knew  as  early  as  June  2001  that  not 
having  an  AU  and  RSO  was  a  problem,  but 
he  did  not  take  action  to  correct  the  situation; 
and  (5)  both  the  VP  and  GOO  admitted  to  the 
OI  investigator  that  there  were  financial 
considerations  associated  with  keeping  the 
facility  open. 

Furthermore,  the  violations  were  the  result 
of  the  actions  by  senior  individuals  in  the 
organization  (namely  a  Vice  President  and 
the  Chief  Operating  Officer),  and  there  was 


an  economic  advantage  to  the  licensee  when 
it  performed  590  administrations  of 
radioactive  materials  at  a  time  when  it  did 
not  have  an  RSO  and  AU.  Accordingly,  even 
though  there  were  no  safety  consequences 
identified  from  these  violations,  and  actions 
were  taken  against  both  the  Vice  President   . 
and  Chief  Operating  Officer,  by  both  the 
licensee  and  the  NRC,  the  NRC  maintains 
that  it  was  appropriate  to  increase  the 
Severity  Level  classification  from  a  Severity 
Level  III  to  a  Severity  Level  n  in  this  case, 
and  that  such  an  increase  is  consistent  with 
NRG  policy  and  past  determinations.  In 
addition,  contrary  to  the  licensee's  assertion, 
the  16  enforcement  actions  listed  in  the 
licensee's  response  are  not  similar  to  the 
circumstances  of  the  AMINS  enforcement 
action.  Only  six  involved  medical  or  human 
uses,  and  each  of  those  six  only  involved  one 
or  two  incidents  of  regulatory  violations. 

5.  Summary  of, License's  Response 
Contesting  the  Amount  of  the  Civil  Penalty 
and  Requesting  Withdrawal  or  Reduction  of 
the  Civil  Penalty 

The  licensee  contests  the  amount  of  the 
civil  penalty,  contending  that  the  NRC  has 
abused  its  discretion  by  proposing  a  civil 
penalty  of  $43,200.  In  support  of  that 
contention,  the  licensee  reiterates  that  it 
denies  two  of  the  three  violations  that  were 
classified  as  the  Severity  Level  II  problem.  In 
addition,  the  licensee  maintains  that  it 
should  be  given  credit  for  notification, 
asserting  that  the  COO  and  VP  voluntarily 
informed  the  inspector  of  the  violations. 
Also,  the  licensee  stated  that  even  if  it  is  not 
entitled  to  credit  for  identification,  the 
violations  should  be  classified  at  Severity 
Level  III  and  the  penalty  should  not  exceed 
the  base  amount  of  $3000  for  a  Severity  Level 
III.  Finally,  the  licensee  states  that  the  use  of 
weekly  civil  penalties  was  not  warranted  and 
was  inconsistent  with  prior  NRG  cases,  and 
cited  examples  of  prior  enforcement  actions 
that  the  licensee  believes  to  be  inconsistent 
with  the  action  taken  against  the  licensee. 
NRC  Evaluation  of  Licensee's  Response 
Contesting  the  Amount  of  the  Civil  Penalty 
and  Requesting  Withdrawal  or  Reduction  of 
the  Civil  Penalty 

The  NRG  disagrees  that  it  has  abused  its 
discretion  in  determining  the  amount  of  the 
civil  penalty  in  this  case.  For  the  reasons  set 
forth  in  sections  3  and  4  above,  the  NRG 
maintains  that  all  three  violations  occurred 
as  stated  in  the  notice,  and  were 
appropriately  classified  as  a  Severity  Level  II 
problem. 

In  addition,  the  NRC  also  maintains  that 
the  licensee  is  not  entitled  to  credit  for 
identification  because  the  violations  were 
identified  by  the  NRG  when  the  inspector 
arrived  at  the  site  on  November  30,  2001.  The 
NRC  was  not  informed  of  such  violations 
prior  to  that  inspection,  nor  were  there  any 
indications  in  licensee's  records  identifying 
the  violations.  During  that  inspection,  the 
NRG  learned  that  the  licensee's  consulting 
physicist  had  identified  the  failure  to  have  an 
AU  during  an  audit,  and  briefed  the  licensee 
regarding  the  problem  on  October  3,  2001. 

Finally,  as  noted  in  the  October  22,  2002, 
letter  transmitting  the  notice  of  violation  and 
proposed  imposition  of  civil  penalty,  the 


NRC  decided  that  consideration  of  daily  civil 
penalties  was  appropriate  in  this  case,  due  to 
the  multiple  instances  of  deliberately 
ordering  and  administering  byproduct 
material  to  human  patients  without  the 
benefit  of  a  physician  authorized  user  and  a 
radiation  safety  officer,  the  level  of 
management  involved,  the  economic  benefit 
associated  with  continuing  to  operate 
without  an  AU  and  RSO.  and  the  failure  to 
correct  the  problem  even  after  the  findings  of 
the  licensee's  consultant  on  October  3.  2001. 
The  NRC  has  also  reviewed  the  enforcement 
cases  referenced  by  the  licensee,  and  finds 
that  the  circumstances  in  this  case  are  not 
similar  to  any  of  the  cases  cited.  Accordingly, 
the  NRC  maintains  that  it  is  appropriate  to 
issue:  (1)  A  base  civil  penalty  amount  of 
$4 .800- for  the  occurrence  of  the  violations 
between  March  2001  and  October  3.  2001; 
and  (2)  additional  civil  penahy  in  the  base 
amount  of  $4,800  for  each  of  the  eight  weeks 
that  the  violations  continued  even  after  the 
consultant  identified  the  problem  to  the 
licensee  on  October  3.  2001.  Therefore,  the 
licensee  has  not  provided  an  adequate  basis 
to  withdraw  or  reduce  that  civil  penalty. 

6.  NRC  Conclusion 

The  NRG  has  concluded  that  the  Licensee 
did  not  provide  an  adequate  basis  for 
withdrawal  of  any  of  the  violations,  or  for 
withdrawal  or  reduction  of  the  civil  penalty 
amount.  Accordingly,  the  proposed  civil 
penalty  in  the  amount  of  $43,200  should  be 
imposed. 
(FR  Doc.  03-4891  Filed  2-28-03;  8:45  am] 

BUUNG  CODE  7990-01 -l> 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  To  Export  a 
Utilization  Facility 

Pursuant  to  10  CFR  110.70(b)(1) 
"Public  notice  of  receipt  of  an 
application,"  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  request  for  an 
export  license.  Copies  of  the  request  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
<http://vvww.nrc.gov/NRC/ADAMS/ 
index.html>  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary. 
U.S.  Department  of  State,  Washington. 
DC  20520. 

hi  its  review  of  the  application  for  a 
license  to  export  a  utilization  facility  as 
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defined  in  10  CFR  Part  110  and  noticed      environmental  effects  in  the  recipient  information  concerning  the  application 

herein,  the  Commission  does  not  nation  of  the  facility  to  be  exported.  The     follows, 

evaluate  the  health,  safety  or 


NRC  Export  License  Application  for  a  Utilization  Facility 

Name  of  applicant,  date  of  application, 
date  received.  Application  No.,  Docket 

Description  of  facility 

End  use 

County  of 
destination 

General  Electric  Nuclear  Energy  (GE), 
February  6,  2003. 

February  10.  2003.  XR168.  11005399  .. 

Equipment — major  components  of  a 
GE  Advanced  Boiling  Water  Reactor 
(ABWR). 

Approximate  Value:  $750,000,000.00. 

Teollisuuden  Voima  Oy  (TVO)  Finland 
5  Nuclear  Power  Plant  (FINS). 

Finland. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  24th  day  of  February  2003,  at 
Rockville,  Maryland.  » 

Donna  C.  Chaney, 

Acting  Director.  Office  of  International 

Programs. 

|FR  Doc.  03-1889  Filed  2-28-03;  8:45  am) 

BILUNG  CODE  7S9O-01^ 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting;  Pre- 
applicatlon  Early  Site  Permit  Meeting 
for  the  Clinton  Site 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting  in 

Clinton,  Illinois. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC]  will  hold  a 
facilitated  meeting  on  March  20,  2003, 
to  provide  information  to  the  public  on 
the  NRC  Early  Site  Permit  review 
process,  as  well  as  the  opportunities  for 
public  involvement  in  that  process  for 
the  Clinton  site.  Exelon  Generation 
Company  is  expected  to  file  an  early  site 
permit  application  in  June  2003  for  a 
new  reactor  or  reactors  at  the  Clinton 
site. 

DATE/TIME:  The  meeting  will  be  held  on 
Thursday.  March  20,  2002,  from  7  p.m. 
through  9  p.m.  The  meeting  will  be 
preceded  by  an  informal  "orientation 
session"  from  6  p.m.  through  7  p.m.  to 
allow  for  individual  discussions  with 
NRC  staff  members. 

Location:  Vespasian  Warner  Public 
Library,  310  N.  Quincy  Street,  Clinton. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Council  for 
Public  Liaison,  Office  of  General 
Council,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc@nrc.gov.  Mr.  Cameron 
will  facilitate  the  meeting. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  can  be  obtained 


from  the  Web  site  [http:// 
nrcweb.nrc.gov:300/reactors/new- 
licensing/license-reviews/esp.html),  or 
by  contacting  Ms.  Nanette  Gilles  at  (301) 
415-1180,  or  via  e-mail  at  nvg@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 
lames  E.  Lyons, 

Director,  New  Reactor  Licensing  Project 
Office,  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  03-4892  Filed  2-28-03;  8:45  am) 

BILUNO  COOC  7580-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting;  Pre- 
application  Early  Site  Permit  Meetings 
for  ttie  North  Anna  Site 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meetings  in 

Mineral,  Virginia. 

SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  facilitated 
meetings  on  April  1,  2003,  to  provide 
information  to  the  public  on  the  NRC 
Early  Site  Permit  (ESP)  review  process, 
as  well  as  the  opportunities  for  public 
involvement  in  that  process  for  the 
North  Anna  site.  Dominion  Energy, 
Incorporated  (Dominion)  is  expected  to 
file  an  ESP  in  September  2003  for  a  new 
reactor  or  reactors  at  the  North  Anna 
site. 

Date/Time:  The  meetings  will  be  held 
on  Tuesday,  April  1,  2003,  beginning 
with  the  first  meeting  from  2  p.m. 
through  4:30  p.m.,  followed  by  a  later 
meeting  from  7  p.m.  through  9:30  p.m. 
Each  meeting  will  be  preceded  by  an 
"open  house"  one  hour  prior  to  the 
meeting  to  allow  for  individual 
discussions  with  staff  members. 

Location:  Louisa  County  Library,  881' 
Davis  Highway,  Mineral,  Virginia 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Council  for 
Public  Liaison,  Office  of  General 
Council,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 


0001,  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc@nrc.gov.  Mr.  Cameron 
will  facilitate  the  meeting. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  can  be  obtained 
from  the  Web  site  {http:// 
nrcweb.nrc.gov:300/reactors/new-' 
licensing/Iicense-reviews/esp.html),  or 
by  contacting  Mr.  Michael  Scott  at  (301) 
415-1421,  or  via  e-mail  at 
mls3@nrc.gov. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission: 
James  E.  Lyons,  » 

Director,  New  Reactor  Licensing  Project 
Office,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-4893  Filed  2-28-03;  8:45  am) 

BILUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Opportunity  to  Comment  on 
Model  Safety  Evaluation  on  Technical 
Speclficatton  Improvement  To 
Eliminate  Post  Accident  Sampling 
Requirements  for  Babcock  and  Wilcox 
Reactors  Using  the  Consolidated  Line 
Item  Improvement  Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE)  relating  to 
the  elimination  of  requirements  on  post 
accident  sapling  imposed  on  licensees 
through  orders,  license  conditions,  or 
technical  specifications.  The  NRC  staff 
has  also  prepared  a  model  no  significant 
hazards  consideration  (NSHC) 
determination  relating  to  this  matter. 
The  purpose  of  these  models  is  to 
permit  the  NRC  to  efficiently  process 
amendments  that  propose  to  remove 
requirements  for  the  Post  Accident 
Sampling  System  (PASS)  for  Babcock 
and  Wilcox  (B&W)  Reactors.  Licensees 
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of  nuclear  power  reactors  to  which  the 
models  apply  could  request 
amendments  conforming  to  the  models. 
In  such  a  request,  a  licensee  should 
confirm  the  applicability  of  the  SE  and 
NSHC  determination  to  its  reactor  and 
provide  the  requested  plant-specific 
verifications  and  commitments.  The 
NRC  staff  is  requesting  comments  on  the 
model  SE  and  model  NSHC 
determination  before  announcing  their 
availability  for  referencing  in  license 
amendment  applications. 
DATES:  The  comment  period  expires 
April  2,  2003.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  either  electronically  or  via 

U.S.  mail. 

Submit  written  comments  to:  Chief, 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop:  T-€  D59, 
U.S.  Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001. 

Hand  deliver  comments  to:  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC's  Public  Document 
Room,  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland. 

Comments  may  be  submitted  by 
electronic  mail  to  CUlP@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dennig.  Mail  Stop:  0-12H2. 
Technical  Specifications  Section, 
Operating  Reactor  Improvement 
Program,  Division  of  Regulatory 
Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation,  U.S.      * 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
301-415-1156. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20,  2000.  The  Consolidated  Line  Item 
Improvement  Process  (CLIIP)  is 
intended  to  improve  the  efficiency  and 
transparency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
Standard  Technical  Specifications  (STS) 
in  a  maimer  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  includes  an  opportunity  for  the 


public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  This  notice  is 
soliciting  comment  on  a  proposed 
change  to  the  STS  that  removes 
requirements  for  the  PASS  for  B&W 
plants.  The  CLIIP  directs  the  NRC  staff 
to  evaluate  any  conunents  received  for 
a  proposed  change  to  the  STS  and  to 
either  reconsider  the  change  or  to 
proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
technical  specifications  are  responsible 
for  reviewing  the  staffs  evaluation, 
referencing  the  applicable  technical 
justifications,  and  providing  any 
necessary  plant-specific  information. 
Eafch  amendment  application  made  in 
response  to  the  notice  of  availability 
would  be  processed  and  noticed  in 
accordance  with  applicable  rules  and 
NRC  procedures. 

This  notice  involves  the  elimination 
of  requirements  for  PASS  and  related 
administrative  controls  in  technical 
specifications  for  B&W  plants.  This 
proposed  change  was  proposed  for 
incorporation  into  the  standard 
technical  specifications  by  the  B&W 
Owners  Group  (BWOG)  participants  in 
the  Technical  Specification  Task  Force 
(TSTF)  and  is  designated  TSTF-442. 
TSTF-442  is  supported  by  the  NRC 
staffs  safety  evaluation  dated  November 
14,  2002,  for  the  BWOG  topical  report 
BAW-2387,  "Justification  for  the 
Elimination  of  the  Post  Accident 
Sampling  System  (PASS)  from  the 
Licensing  Basis  of  Babcock  and  Wilcox- 
Designed  Plants,"  which  was  submitted 
to  the  NRC  on  June  25.  2001.  The 
BWOG  request  followed  the  staffs 
approval  of  similar  requests  for 
elimination  of  PASS  requirements  from 
the  Combustion  Engineering  Ownei;s 
Group  (CEOG),  the  Westinghouse 
Owners  Group  (WOG),  and  the  Boiling 
Water  Reactor  Owners  Group  (BWROG). 

Applicability 

This  proposed  change  to  remove 
requirements  for  PASS  from  technical 
specifications  (and  other  elements  of  the 
licensing  bases)  is  applicable  to  B&W 
plants. 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF-442 
using  the  CUIP  to  address  the  following 
plant-specific  verifications  and 
regulatory  commitments.  The  CLIIP 
does  not  prevent  licensees  from 
requesting  an  alternative  approach  or 
proposing  the  changes  without  the 


requested  verifications  and  regulatory 
commitments.  Variations  frx>m  the 
approach  recommended  in  this  notice 
may,  however,  require  additional  review 
by  the  NRC  staff  and  may  increase  the 
time  and  resources  needed  for  the 
review.  In  making  the  requested 
regulatory  commitments,  each  licensee 
should  address:  (1)  That  the  subject 
capability  exists  (or  will  be  developed) 
and  will  be  maintained;  (2)  where  the 
capability  or  procedure  will  be 
described  (e.g.,  severe  accident 
management  guidelines,  emergency     ^ 
operating  procedures,  emergency  plan 
implementing  procedures);  and  (3)  a 
schedule  for  implementation.  The 
amendment  request  need  not  provide 
details  about  designs  or  procedures. 

Each  licensee  shall  fulfill  the  actions, 
verifications  or  commitments  that  are 
identified  in  section  4.0  of  the  following 
proposed  safety  evaluation. 


Public  Notice 

This  notice  requests  comments  from 
interested  members  of  the  public  within 
30  davs  of  the  date  of  publication  in  the 
Federal  Register.  Following  the  staff's 
evaluation  of  comments  received  as  a 
result  of  this  notice,  the  staff  may 
reconsider  the  proposed  change  or  may 
proceed  with  announcing  the 
availability  of  the  change  in  a 
subsequent  notice  (perhaps  with  some 
changes  to  the  safety  evaluation  or 
proposed  no  significant  hazards 
consideration  determination  as  a  result 
of  public  comments).  If  the  staff 
announces  the  availability  of  the 
change,  licensees  wishing  to  adopt  the 
change  will  submit  an  application  in 
accordance  with  applicable  rule*  and 
other  regulatory  requirements.  The  staff 
will  in  turn  issue  for  each  application  a 
notice  of  consideration  of  issuance  of 
amendment  to  facility  operating 
license(s),  a  proposed  no  significant 
hazards  consideration  determination, 
and  an  opportunity  for  a  hearing.  A 
notice  of  issuance  of  an  amendment  to 
operating  license(s)  will  also  be  issued 
to  announce  the  elimination  of  the 
PASS  requirements  for  each  plant  that 
applies  for  and  receives  the  requested 
change. 

Proposed  Safety  Evaluation; 
Consolidated  Line  Item  Improvement: 
Technical  Specification  Task  Force 
(TSTF)  Change  TSTF-442;  Elimination 
of  the  Post  Accident  Sampling  System 
(PASS)  From  the  Licensing  Basis  of 
Babcock  and  Wilcox  Designed  Plants 

1.0    Introduction 

In  its  letter  dated  June  25,  2001,  the 
BWOG  submitted  for  the  NRC  staffs 
review  topical  report  BAW-2387, 
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"JustiHcation  for  the  Elimination  of  the 
Post  Accident  Sampling  System  (PASS) 
from  the  Licensing  Basis  of  Babcock  and 
Wilcox-Designed  Plants."  The  NRC 
staffs  safety  evaluation  for  the  BWOG 
topical  report  is  dated  November  14, 
2002  (ADAMS  Accession  Number 
ML022560119).  The  BWOG  proposed 
elimination  of  the  PASS  requirements 
from  the  standard  technical 
specifications  by  submitting  TSTF-442. 

In  the  aftermath  of  the  accident  at 
Three  Mile  Island  (TMI).  Unit  2,  the 
Nuclear  Regulatory  Commission  (NRC) 
imposed  requirements  on  licensees  for 
commercial  nuclear  power  plants  to 
install  and  maintain  the  capability  to 
obtain  and  analyze  post-accident 
samples  of  the  reactor  coolant  and 
containment  atmosphere.  The  desired 
capabilities  of  the  Post  Accident 
Sampling  System  (PASS)  were 
described  in  NUREG-0737. 
"Clarification  of  TMI  Action  Plan 
Requirements."  The  NRC  issued  orders 
to  licensees  with  plants  operating  at  the 
time  of  the  TMI  accident  to  confirm  the 
installation  of  PASS  capabilities 
(generally  as  they  had  been  described  in 
NUREG-0737).  A  requirement  for  PASS 
and  related  administrative  controls  was 
added  to  the  technical  specifications 
(TS)  of  the  operating  plants  and  was 
included  in  the  initial  TS  for  plants 
licensed  during  the  1980s  and  90s. 
Additional  expectations  regarding  PASS 
capabilities  were  included  in  Regulatory 
Guide  1.97,  "Instrumentation  for  Light- 
Water-Cooled  Nuclear  Power  Plants  To 
Assess  Plant  and  Environs  Conditions 
During  and  Following  an  Accident." 

Significant  improvements  have  been 
achieved  since  the  TMI  accident  in  the 
areas  of  understanding  risks  associated 
with  nuclear  plant  operations  and 
developing  better  strategies  for 
managing  the  response  to  potentially 
severe  accidents  at  nuclear  plants. 
Recent  insights  about  plant  risks  and 
alternate  severe  accident  assessment 
tools  have  led  the  NRC  staff  to  conclude 
that  some  TMI  Action  Plan  items  can  be 
revised  without  reducing  the  ability  of 
licensees  to  respond  to  severe  accidents. 
The  NRC's  efforts  to  oversee  the  risks 
associated  with  nuclear  technology 
more  effectively  and  to  eliminate  undue 
regulatory  costs  to  licensees  and  the 
public  have  prompted  the  NRC  to 
consider  eliminating  the  requirements 
for  PASS  in  TS  and  other  parts  of  the 
licensing  bases  of  operating  reactors. 

The  staff  has  completed  its  review  of 
the  topical  report  submitted  by  the 
Babcock  and  Wilcox  Owners  Group 
(BWOG)  that  proposed  the  elimination 
of  PASS.  The  justifications  for  the 
proposed  elimination  of  PASS 
requirements  center  on  evaluations  of 


the  various  radiological  and  chemical 
sampling  and  their  potential  usefulness 
in  responding  to  a  severe  reactor 
accident  or  making  decisions  regarding 
actions  to  protect  the  public  from 
possible  releases  of  radioactive 
materials.  As  explained  in  more  detail 
in  the  staffs  safety  evaluations  for  the 
topical  report,  the  staff  has  reviewed  the 
available  sources  of  information  for  use 
by  decision-makers  in  developing 
protective  action  recommendations  and 
assessing  core  damage.  Based  on  this 
review,  the  staff  found  that  the 
information  provided  by  PASS  is  either 
unnecessary  or  is  effectively  provided 
by  other  indications  of  process 
parameters  or  measurement  of  radiation 
levels.  The  staff  agrees,  therefore,  with 
the  owners  group  that  licensees  can 
remove  the  TS  requirements  for  PASS, 
revise  (as  necessary)  other  elements  of 
the  licensing  bases,  and  pursue  possible 
design  changes  to  alter  or  remove 
existing  PASS  equipment. 

2.0    Regulatory  Evaluation 

The  ways  in  which  the  requirements 
and  recommendations  for  PASS  were 
incorporated  into  the  licensing  bases  of 
commercial  nuclear  power  plants  varied 
as  a  function  of  when  plants  were 
licensed.  Plants  that  were  operating  at 
the  time  of  the  TMI  accident  are  likely 
to  have  been  the  subject  of  confirmatory 
orders  that  imposed  the  PASS  functions 
described  in  NUREG-0737  as 
obligations.  The  issuance  of  plant 
specific  amendments  to  adopt  this 
change,  which  would  remove  PASS  and 
related  administrative  controls  from  TS, 
would  also  supersede  the  PASS  specific 
requirements  imposed  by  post-TMI 
confirmatory  orders. 

The  NRC  staff  prepared  this  model 
safety  evaluation  (SE)  relating  to  the 
elimination  of  requirements  on  post 
accident  sampling  for  B&W  plants  and 
solicited  public  comments  in  (insert  FR 
number]  in  accordance  with  the  CLIIP. 
The  use  of  the  CLIIP  in  this  matter  is 
intended  to  help  the  NRC  to  efficiently 
process  amendments  that  propose  to 
remove  the  PASS  requirements  from  TS. 
Licensees  of  nuclear  power  reactors  to 
which  this  model  apply  were  informed 
that  they  could  request  amendments 
conforming  to  the  model,  and,  in  such 
requests,  should  confirm  the 
applicability  of  the  SE  to  their  reactors 
and  provide  the  requested  plant-specific 
verifications  and  commitments. 

3.0    Technical  Evaluation 

The  technical  evaluations  for  the 
elimination  of  PASS  sampling 
requirements  are  provided  in  the  safety 
evaluation  dated  November  14,  2002,  for 
BWOG  topical  report  BAW-2387.  As 


described  in  its  safety  evaluation  for  the 
topical  report,  the  staff  finds  that  the 
post-accident  sampling  requirements  for 
the  following  may  be  eliminated  for 
B&W  plants: 

1.  Reactor  coolant  dissolved  gases. 

2.  Reactor  coolant  hydrogen. 

3.  Reactor  coolant  oxygen. 

4.  Reactor  coolant  chlorides. 

5.  Reactor  coolant  pH. 

6.  Reactor  coolant  boron. 

7.  Reactor  coolant  conductivity. 

8.  Radionuclides  in  the  reactor 
coolant. 

9.  Containment  atmosphere  hydrogen. 

10.  Containment  atmosphere  oxygen. 

11.  Radionuclides  in  the  containment 
atmosphere. 

12.  Radionuclides  in  the  containment 
sump. 

13.  Containment  sump  pH.    ■ 

14.  Chlorides  in  the  containment 
sump. 

15.  Boron  in  the  containment  siunp. 
PASS  sampling  of  the  above  15 

parameters  is  specified  in  NUREG— 0737 
and  RC  1.97.  The  sampling  of  the 
parameters  are  either  not  required  to 
manage  an  accident  and  recover  plant 
conditions,  or  not  necessary  due  to 
redundancy  in  sampling  capabilities. 
Based  upon  the  detailed  justifications 
provided  in  topical  report  BAW-2387 
and  its  associated  safety  evaluation  of 
November  14, 2002,  the  staff  concludes 
that  the  proposals  to  eliminate  PASS 
sampling  of  the  above  parameters  is 
acceptable. 

The  staff  concludes  that  sampling  of 
radionuclides  is  not  required  to  support 
emergency  response  decision  making 
during  the  initial  phases  of  an  accident" 
because  the  information  provided  by 
PASS  is  either  unnecessary  or  is 
effectively  provided  by  other 
indications  of  process  parameters  or 
measurement  of  radiation  levels. 
Therefore,  it  is  not  necessary  to  have 
dedicated  equipment  to  obtain  this 
sample  in  a  prompt  maimer. 

The  staff  does,  however,  believe  that 
there  could  be  significant  benefits  to 
having  information  about  the 
radioisotopes  existing  post-accident  in 
order  to  address  public  concerns  and 
plan  for  long-term  recovery  operations. 
As  stated  in  the  safety  evaluation  for  the 
topical  report,  the  staff  has  found  that 
licensees  could  satisfy  this  function  by 
developing  contingency  plans  to 
describe  existing  sampling  capabilities 
and  what  actions  (e.g.,  assembling 
temporary  shielding)  may  be  necessary 
to  obtain  and  analyze  highly  radioactive 
samples  from  the  reactor  coolant  system 
(RCS),  contaiimient  sump,  and 
containment  atmosphere.  The  use  of  the 
contingency  plans  for  obtaining  samples 
would  depend  on  the  plant  conditions 
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and  the  need  for  information  by  the 
decision-makers  responsible  for 
responding  to  the  accident  (see  section 
4.0  below). 

In  addition,  the  staff  considers 
radioisotope  sampling  information  to  be 
useful  in  classifying  certain  types  of 
events  (such  as  a  reactivity  excursion  or 
mechanical  damage)  that  could  cause 
fuel  damage  without  having  an 
indication  of  a  loss  of  reactor  coolant 
inventory.  However,  the  staff  agrees 
with  the  topical  report's  contentions 
that  other  indicators  of  failed  fuel,  such 
as  radiation  monitors,  can  be  correlated 
to  the  degree  of  failed  fuel. 

In  lieu  of  the  information  that  would 
have  been  obtained  bom  PASS, The  staff 
believes  that  licensees  should  maintain 
or  develop  the  capability  to  monitor 
radioactive  iodines  that  have  been 
released  to  offsite  environs.  This 
information  would  be  useful  for 
decision  makers  trying  to  assess  a 
release  of  and  limit  the  public's 
exposure  to  radioactive  materials. 

The  staff  believes  that  the  changes 
related  to  the  elimination  of  PASS  that 
are  described  in  the  topical  report, 
related  safety  evaluation  and  this 
proposed  change  to  TS  are  unlikely  to 
resuh  in  a  decrease  in  the  effectiveness 
of  a  licensee's  emergency  plan.  Each 
licensee,  however,  must  evaluate 
possible  changes  to  its  emergency  plan 
in  accordance  with  10  CFR  50.54{q)  to 
determine  if  the  change  decreases  the 
effectiveness  of  its  site-specific  plan. 
Evaluations  and  reporting  of  changes  to 
emergency  plans  should  be  performed 
in  accordance  with  applicable 
regulations  and  procedures. 

The  staff  notes  that  containment 
hydrogen  concentration  monitors  are 
required  by  10  CFR  50.44  and  are  relied 
upon  to  meet  the  data  reporting 
requirements  of  10  CFR  part  50, 
Appendix  E,  section  VI.2.a.(ii)(3).  The 
staff  concludes  that  these  hydrogen 
monitors  provide  an  adequate  capability 
for  monitoring  containment  hydrogen 
concentration  during  the  early  phases  of 
an  accident.  The  staff  sees  value  in 
maintaining  the  capability  to  obtain  grab 
samples  for  complementing  the 
information  from  the  hydrogen  monitors 
in  the  long  term  (i.e.,  by  confirming  the 
indications  from  the  monitors  and 
providing  hydrogen  measurements  for 
concentrations  outside  the  range  of  the 
monitors).  The  licensee's  contingency 
plan  for  obtaining  highly  radioactive 
samples  will  include  sampling  of  the 
containment  atmosphere  and  may,  if 
deemed  necessary  and  practical  by  the 
appropriate  decision-makers,  be  used  to 
supplement  the  hydrogen  monitors. 


(Note  1— Each  licensee  should  specify  a 
desired  implementation  period  for  its 
specific  amendment  request.  The 
implementation  period  would  be  that  period 
necessary  to  develop  and  implement  the 
items  in  section  4.0  below  and,  as  necessary, 
to  make  other  changes  to  documentation  or 
equipment  to  support  the  elimination  of 
PASS  requirements.  As  an  alternative,  the 
licensee  may  choose  to  have  a  shorter 
implementation  period  and  include  the 
scheduling  of  items  in  section  4.0  as  part  of 
the  regulatory  commitments  associated  with 
this  amendment  request.  Amendment 
requests  that  include  commitments  for 
implementation  of  the  items  in  section  4 
within  6  months  of  the  implementation  of  the 
revised  TS  will  remain  within  the  CLIIP.) 

(Note  2  —There  may  be  some  collateral 
changes  to  the  TS  as  a  result  of  the  removal 
of  the  administrative  controls  section  for 
PASS.  For  example,  the  elimination  of  the  TS 
and  other  regulatory  requirements  for  PASS, 
would  result  in  additional  changes  to  TS 
such  as  (e.g.,  the  renumbering  of  sections  or 
pages  or  the  removal  of  references).  The 
changes  are  included  in  the  licensee's 
application  to  revise  the  TS  in  order  to  take 
advantage  of  the  CLIIP.  The  staff  has 
reviewed  the  changes  and  agrees  that  the 
revisions  are  necessary  due  to  the  removal  of 
the  TS  section  on  PASS.  The  changes  do  not 
revise  technical  requirements  beyond  that 
reviewed  by  the  NRC  staff  in  connection  with 
the  supporting  topical  reports  or  the 
preparation  of  the  TS  improvement 
incorporated  into  the  CLIIP.) 

4.0    Summary  and  Licensee  Required 
Actioi^ 

The  staff  concludes  that  BAW-2387 
provides  a  sufficient  technical  basis  to 
eliminate  sampling  the  above  15  PASS 
parameters  specified  in  NUREG-0737 
and  RG  1.97.  The  staff  has  identified  the 
following  licensee  required  actions, 
verifications  or  commitments  that  must 
be  fulfilled  by  a  licensee  that  eliminates 
the  PASS  for  sampling  the  above  15 
parameters  in  accordance  with  BAW- 
2387  and  this  safety  evaluation.  The 
licensee  shall  verify  that  it  has,  and 
make  a  regulatory  commitment  to 
maintain,  or  a  regulatory  eommitment  to 
develop  and  maintain: 

1.  A  capability  for  classifying  fuel 
damage  events  at  the  Alert  level 
threshold  (typically  this  is  300 
microcuries  per  ml  dose  equivalent 
iodine).  This  capability  may  utilize  the 
normal  sampling  system  or  correlations 
of  sampling  or  letdown  line  dose  rates 
to  coolant  concentrations. 

2:  Contingency  plans  for  obtaining 
and  analyzing  highly  radioactive 
samples  of  reactor  coolant,  containment 
sump,  and  containment  atmosphere. 

3.  Offsite  capability  to  monitor 
radioactive  iodines. 

The  NRC  staff  finds  that  reasonable 
controls  for  the  implementation  and  for 
subsequent  evaluation  of  proposed 


changes  pertaining  to  the  above 
regulatory  commitments  are  provided 
by  the  licensee's  administrative 
processes,  including  its  commitment 
management  program.  Should  the 
licensee  choose  to  incorporate  a 
regulatory  commitment  into  the 
emergency  plan,  final  safety  analysis 
report,  or  other  document  with 
established  regulatory  controls,  the 
associated  regulations  would  define  the  ■ 
appropriate  change-control  and 
reporting  requirements.  The  staff  has 
determined  that  the  commitments  do 
not  warrant  the  creation  of  regulatory 
requirements,  which  would  require 
prior  NRC  approval  of  subsequent 
changes.  The  NRC  staff  has  agreed  that 
IMEI  99-04.  Revision  0.  "Guidelines  for 
Managing  NRC  Commitment  Changes," 
provides  reasonable  guidance  for  the 
control  of  regulatory  commitments 
made  to  the  NRC  staff.  (See  Regulatory 
Issue  Summary  2000-17,  Managing 
Regulatory  Commitments  Made  by 
Power  Reactor  Licensees  to  the  NRC 
Staff,  dated  September  21.  2000 
(ADAMS  Accession  Number 
ML003741774).)  The  commitments 
should  be  controlled  in  accordance  with 
the  industry  guidance  or  comparable 
criteria  employed  by  a  specific  licensee. 
The  staff  may  choose  to  verify  the 
implementation  and  maintenance  of 
these  commitments  in  a  future 
inspection  or  audit. 


5.0    State  Consultation 

In  accordance  with  the  Commission's 
regulations,  the  State  official  was 
notified  of  the  proposed  issuance  of  the 
amendments.  The  State  official  had  ((1) 
no  comments  or  (2)  the  following 
comments — with  subsequent 
disposition  by  the  staff). 

6.0    Environmental  Consideration 

The  amendments  change  a 
requirement  with  respect  to  the 
installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20  and 
change  surveillance  requirements.  The 
NRC  staff  has  determined  that  the 
amendments  involve  no  significant 
increase  in  the  amounts  and  no 
significant  change  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  that  there  is  no  significant  increase 
in  individual  or  cumulative 
occupational  radiation  exposure.  The 
Commission  has  previously  issued  a 
proposed  finding  that  the  amendments 
involve  no  significant  hazards 
consideration,  and  there  has  been  no 
public  comment  on  such  finding. 
Accordingly,  the  amendments  meet  the 
eligibility  criteria  for  categorical 
exclusion  set  forth  in  10  CFR 
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51.22(c)(9).  Pursuant  to  10  CFR  51.22(b) 
no  environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  in  connection  with  the 
issuance  of  the  amendments. 

7.0    Conclusion 

The  Commission  has  concluded, 
based  on  the  considerations  discussed 
above,  that  (1)  there  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by 
operation  in  the  proposed  manner,  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations,  and  (3)  the  issuance  of  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

Proposed  No  Significant  Hazards 
Consideration  Determination 

Description  of  Amendment  Request: 
The  proposed  amendments  delete 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  (Three  Mile 
Island]  Action  Plan  Requirements."  and 
Regulatory  Cuide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occiured  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
Einalysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were 
designed  and  intended  to  be  used  in 
post  accident  situations  and  were  put 


into  place  as  a  result  of  the  TMI-Z 
accident.  The  specific  intent  of  the 
PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze 
samples  of  plant  fluids  containing 
potentially  high  levels  of  radioactivity, 
without  exceeding  plant  persoimel 
radiation  exposure  limits.  Analytical 
results  of  these  samples  would  be  used 
largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the 
extent  of  core  damage  and  subsequent 
offsite  radiological  dose  projections.  The 
system  was  not  intended  to  and  does 
not  serve  a  function  for  preventing 
accidents  apd  its  elimination  would  not 
afiect  the  probability  of  accidents 
previously  evaluated. 

In  the  20  years  since  the  TMI-2 
accident  and  the  consequential 
promulgation  of  post  accident  sampling 
requirements,  operating  experience  has 
demonstrated  that  a  PASS  provides 
little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  methodologies 
available  in  lieu  of  a  PASS  for  collecting 
and  assimilating  information  needed  to 
assess  core  damage  following  an 
accident.  Furthermore,  the 
implementation  of  Severe  Accident 
Management  Guidance  (SAMG) 
emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery 
from  a  severe  accident.  Based  on  current 
severe  accident  management  strategies 
and  guidelines,  it  is  determined  that  the 
PASS  provides  little  benefit  to  the  plant 
staff  in  coping  with  an  accident. 

The  regulatory  requirements  for  the 
PASS  can  be  eliminated  without 
degrading  the  plant  emergency 
response.  The  emergency  response,  in 
this  sense,  refers  to  the  methodologies 
used  in  ascertaining  the  condition  of  the 
reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing 
and  projecting  offsite  releases  of 
radioactivity,  and  establishing 
protective  action  recommendations  to 
be  communicated  to  offsite  authorities. 
The  elimination  of  the  PASS  will  not 
prevent  an  accident  management 
strategy  that  meets  the  initial  intent  of 
the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site 
survey  monitoring  that  support 
modification  of  emergency  plan 
protective  action  recommendations 
(PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical 
Specifications  (TS)  (and  other  elements 
of  the  licensing  bases)  does  not  involve 


a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any 
failure  mode  not  previously  analyzed. 
Tfie  PASS  was  intended  to  allow  for       • 
verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
offsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 
precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radioisotopes  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
the  Margin  of  Safety 

The  eliminatioA  of  the  PASS,  in  light 
of  existing  plant  equipment, 
instrumentation,  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  from  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current 
reactor  core  conditions  and  the 
direction  of  degradation  while 
effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of 
the  accident.  The  use  of  a  PASS  is 
redundant  and  does  not  provide  quick 
recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The 
intent  of  the  requirements  established  as 
a  result  of  the  TMI-2  accident  can  be 
adequately  met  without  reliance  on  a 
PASS. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

Dated  in  Rockville,  Maryland,  this  21st  day 
of  February,  2003. 
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For  the  Nuclear  Regulatory  Commission. 
Robert  L.  Dennig, 

Section  Chief  Technical  Specifications 
Section,  Operating  Reactor  Improvements 
Program.  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-4890  Filed  2-28-03;  8:45  am] 
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RAILROAD  RETIREMErfT  BOARD 

Computer  Matching  and  Privacy 
Protection  Act  of  1988;  Notice  of  RRB 
and  SSA  Records  Used  in  Computer 
Matching 

agency:  Raifroad  Retirement  Board 
(RRB). 

ACTION:  Notice  of  records  used  in 
computer  matching  programs; 
notification  to  individuals  who  are 
railroad  employees,  or  applicants  and 
beneficiaries  under  the  Railroad 
Retirement  Act  or  who  are  apphcants  or 
beneficiaries  under  the  Social  Security 
Act. 


summary:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  RRB  is  issuing  public  notice  of  its 
use  and  intent  to  use.  in  ongoing 
computer  matching  programs, 
information  obtained  from  the  Social 
Secimty  Administration  (SSA)  of  the 
amount  of  wages  reported  to  SSA  and 
the  amount  of  benefits  paid  by  that 
agency.  The  RRB  is  also  issuing  public 
notice,  on  behalf  of  the  Social  Security 
Administration,  of  SSA's  use  and  intent 
to  use,  in  ongoing  computer  matching 
programs,  iniormation  obtained  from 
the  RRB  of  the  amount  of  railroad 
earnings  reported  to  the  RRB. 

The  piu-poses  of  this  notice  are  (1)  to 
advise  individuals  applying  for  or 
receiving  benefits  under  the  Railroad 
Retirement  Act  of  the  use  made  by  RRB 
of  this  information  obtained  from  SSA 
by  means  of  a  computer  match  and  (2) 
to  advise  individuals  applying  for  or    . 
receiving  benefits  under  the  Social 
Security  Act  of  the  use  made  by  SSA  of 
this  information  obtained  from  RRB  by 
means  of  a  computer  match. 
addresses:  Interested  parties  may 
comment  on  this  publication  by  writing 
to  Ms.  Beatrice  Ezerski,  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Raifroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  number  (312)  751- 
4548. 


SUPPLEMENTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  Pub.  L.  100-503, 
requires  a  Federal  agency  participating 
in  a  computer  matching  program  to 
publish  a  notice  regarding  the 
establishment  of  a  matching  program. 
The  last  notice  for  the  matching 
program  which  began  October  2,  2000, 
was  published  at  65  FR  50724  (August 

21,  2000). 

Name  of  Participating  Agencies: 
Social  Security  Administration  and 
Railroad  Retirement  Board. 

Purpose  of  the  Match:  The  RRB  will, 
on  a  daily  basis,  obtain  from  SSA  a 
record  of  the  wages  reported  to  SSA  for 
persons  who  have  applied  for  benefits 
under  the  Railroad  Retirement  Act  and 
a  record  of  the  amount  of  benefits  paid 
by  that  agency  to  persons  who  are 
receiving  or  have  applied  for  benefits 
under  the  Raifroad  Retirement  Act.  The 
wage  information  is  needed  to  compute 
the  amount  of  the  tier  I  annuity 
component  provided  by  sections  8(9). 
4(a)  and  4(f)  of  the  Railroad  Retirement 
Act  (42  U.S.C.  23lb(a),  45  U.S.C.  231c(a) 
and  45  U.S.C.  231c(f).  The  benefit 
information  is  needed  to  adjust  the  tier 
I  annuity  component  for  the  receipt  of 
the  Social  Security  benefit.  This 
information  is  available  from  no  other 

source. 

In  addition,  the  RRB  will  received 
from  SSA  the  amount  of  certain  social 
secimty  benefits  which  the  RRB  pays  on 
behalf  of  SSA.  Section  7(b)(2)  of  die 
Raifroad  Retirement  Act  (45  U.S.C. 
23lf(b)(2))  provides  that  die  RRB  shall 
make  the  payment  of  certain  social 
security  benefits.  The  RRB  also  requires 
this  information  in  order  to  adjust  the 
'■  amount  of  any  annuity  due  to  the 
receipt  of  a  social  security  benefit. 
Section  10(a)  of  the  Railroad  Retirement 
Act  (45  U.S.C.  231i(a))  permits  tiie  VRB 
to  recover  any  overpayment  from  the 
accrual  of  social  security  benefits.  This 
information  is  not  available  from  any 
other  source. 

Thfrdly,  the  RRB  will  receive  ftt)m 
SSA  once  a  year  a  copy  of  SSA's  Master 
Benefit  Record  for  earmarked  RRB 
annuitants.  Section  7(b)(7))  of  the 
Railroad  Retfrement  Act  (45  U.S.C. 
23lf(b)(7)  requires  that  SSA  provide  the 
requested  information.  The  RRB  needs 
this  information  to  make  the  necessary 
cost-of-living  computation  quickly  and 
acciu^tely  for  those  RRB  annuitants 
who  are  also  SSA  beneficiaries. 

SSA  will  receive  form  RRB  weekly 
RRB  earnings  information  for  all 
railroad  employees.  SSA  will  match  the 
identifying  information  of  the  records 
furnished  by  the  RRB  against  the 
identifying  information  contained  in  its 
Master  Benefit  Record  and  its  Master 


Earnings  File.  If  there  is  a  match,  SSA 
will  use  the  RRB  earnings  to  adjust  the 
amount  of  Social  Security  benefits  in  its 
Aimual  Earnings  Reappraisal  Operation 
(AERO).  This  information  is  available 
bom  no  other  sovux;e. 

SSA  will  also  receive  from  RRB  on  a 
daily  basis  RI^  earnings  information  on- 
selected  individuals.  The  transfer  of 
information  may  be  initiated  either  by 
RRB  or  by  SSA.  SSA  needs  this 
information  to  determine  eligibility  to 
Social  Security  benefits  and,  if 
eligibility  is  met,  to  determine  the 
benefit  amount  payable.  Section  18  of 
the  Railroad  Retirement  Act  (45  U.S.C. 
231q(2))  requires  that  earnings 
considered  as  compensation  under  the 
Railroad  Retirement  Act  be  considered 
as  wages  under  the  Social  Security  Act 
for  the  purposes  of  determining 
entitlement  under  the  Social  Security 
Act  if  the  person  has  insufficient  years 
of  railroad  service  to  quaUfy  for  an 
annuity  under  the  Railroad  Retirement 
Act,  or  has  sufficient  years  of  service  but 
does  not  have  a  current  cormection  with 
the  railroad  industry  at  the  time  of  his/ 
her  death. 

Authority  for  Conducting  the  Match: 
Section  7(b)(7)  of  the  Railroad 
Retirement  Act  (45  U.S.C.  23lf(bK7)) 
provides  that  the  Social  Security 
Administration  shall  supply 
information  necessary  to  administer  the 
Railroad  Retirement  Act.    . 

Sections  202,  205(o)  and  215(f)  of  die 
Social  Security  Act  (42  U.S.C.  402, 
405(o)  and  415(f)  relate  to  benefit 
provisions,  inclusion  of  railroad 
compensation  together  with  wages  for 
payment  of  benefits  under  certain 
circumstances,  and  the  recomputation 

of  benefits. 

Categories  of  Records  and  Individuals 
Covered:  All  applicants  for  benefits 
under  the  Railroad  Retirement  Act  and 
current  beneficiaries  will  have  a  record 
of  any  social  security  wages  and  the 
amount  of  any  social  security  benefits 
furnished  to  the  RRB  by  SSA.  \n 
addition,  all  persons  who  eyer  worked  • 
in  the  railroad  industry  after  1936  will 
have  a  record  of  their  service  and 
compensation  furnished  to  SSA  by  RRB. 
The  applicable  Privacy  Act  Systems  of 
Records  used  in  the  matching  program 
are  as  follows: 

RRB-5,  Master  File  of  Raifroad 
Employees'  Creditable  Compensation; 
RRB-22.  Railroad  Retirement.  Survivor, 
Pensioner  Benefit  System;  SSA/OSR, 
09-60-0090,  Master  Beneficiary  Record 
(MBR1:  and  SSA/OSR,  09-60-0059, 
Master  Earnings  File  (MEF). 

Inclusive  Dates  of  the  Matching 
Program:  The  consolidated  matching 
program  shall  become  effective  no 
sooner  than  40  days  after  notice  of  the 
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matching  program  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget  (OMB),  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

The  notice  We  are  giving  here  is  in 
addition  to  any  individual  notice. 

A  copy  of  this  notice  will  be  or  has 
been  furnished  to  the  Office  of 
Management  and  Budget  and  the 
designated  committees  of  both  Houses 
of  Congress. 

Dated:  February  25.  2003.  By  Authority  of 
the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
|FR  Doc.  03-4857  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  790S-01-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47394;  File  No.  SR-NASD- 
2003-18] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  a  Proposed  Rule  Change  to 
Section  9  of  Schedule  A  to  the  NASD 
By-Laws 

February  24.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
12,  2003.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  "establishing  or  changing  a  due.  fee, 
or  other  charge"  under  section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  rule  19b- 
4(f)(2)  thereunder,"  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'15U.S.C.78s(b)(l). 
»17CFR240.t9b-4. 
MS  U.S.C.  78s(b)(3)(A)(ii). 
♦  17  CFR  24O.19b-4(0(2). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  section 
9,  Schedule  A  of  the  By-Laws  of  NASD 
to  implement  a  fee  schedule  for  NASD 
member  firms  that  choose  to  use  a 
secure  Web-based  electronic  file  transfer 
application  to  submit  to  the  CRD  or 
lARD  systems  multiple  form  filings  in  a 
single  transaction  or  to  download 
member  firm  data  and  processing  results 
from  Web  CRD  or  lARD.  Below  is  the 
text  of  the  proposed  rule  change.  The 
proposed  fee  becomes  operative  on 
March  24,  2003.  Proposed  new  language 
is  in  italics;  proposed  deletions  are  in 
brackets.. 
***** 

Schedule  A  to  the  NASD  By-Laws 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  NASD  shall  be  determined  on  the 
following  basis. 

***** 

Section  9 — Subscription  Charges  for 
[Firm  Access  Query  System  (FAQS)] 
Registration  Batch  Filing/Data 
Download  Via  the  Web  CRD  Electronic 
File  Transfer  (EFT)  System 

(a)  Each  firm  electing  to  subscribe  to 
the  (Firm  Access  Query  System  (FAQS)] 
Web  CRD  Electronic  File  Tmnsfer(EFT) 
System  for  registration  batch  filing  and/ 
or  data  download  will  be  assessed  [a  . 
user  fee  consisting  of  three  components 

(1)  a  monthly  data  base  access  charge, 

(2)  an  hourly  usage  fee,  and  (3)  a  charge 
per  1,000  characters  ("kilocharacter")  of 
information  sent  or  received.]  an  annual 
subscription  fee  based  on  the  type  of 
service  that  the  firm  uses.  The  fee 
schedule  to  be  paid  by  each  firm  is  as 
follows: 

(1)  (Monthly  Data  Base  Access 
Charge — $70.00]  Data  Download — 
$1,800.00 

(2)  (Hourly  Usage  Charge— $70.00  per 
hour;  and]  Form  Filing— $3,600.00 

(3)  (Kilocharacter  Transmission 
Charge — $0.70]  Data  Download  and 
Form  Filing— $4,800.00 

(Each  firm  which  subscribes  to  the 
service  will  provide  its  own  terminal 
and  modem.] 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  item  FV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  section  9  of 
Schedule  A  to  the  NASD  By-Laws  by 
deleting  the  Firm  Access  Query  System 
("FAQS")  subscription  charges^  and,  in 
its  place,  establishing  a  yearly 
subscription  charge  for  NASD  member 
firms  that  choose  to  use  a  new  secure 
web-based  electronic  file -transfer 
application  ("Web  EFT")  to  submit 
multiple  Form  U-4  and  Form  U-5 
filings  in  a  single  transaction  to  the  CRD 
or  lARD  systems  (hereinafter  referred  to 
as  "batch  filing")  or  to  download 
member  firm  data  and  processing  results 
from  the  CRD  or  lARD  systems. 

Although  NASD  retired  the  legacy 
CRD  system  and  the  FAQS  functionality 
in  1999,  it  did  not  retire  a  legacy 
electronic  filing  transfer  ("Legacy  EFT") 
application.  Legacy  EFT  gives 
participating  firms  the  ability  to 
interface  electronically  with  the  CRD 
system  to  (1)  submit  "batch"  filings  and 

(2)  download  registration  data  and 
accounting  reports  on  a  regular  basis. 
Legacy  EFT,  which  is  based  on  older 
technology  that  provides  limited  batch 
filing  and  data  download  capabilities,  is 
currently  available  to  NASD  members 
that  choose  to  submit  form  filings  and 
download  data  via  a  dedicated  (modem) 
line  established  by  the  firm. 

In  the  first  quarter  of  2003,  NASD 
plans  to  introduce  Web  EFT,  a  state-of- 
the-art  application  that  will  replace  the 
current  Legacy  EFT.^  Web  EFT  will 
allow  NASD  firms  to  interface  with 
NASD  systems  in  an  automated  manner 
to  submit  batch  filings  to  NASD  and/or 
to  download  registration  data  [i.e.,  firm 


^The  FAQS  functionality  enabled  members  to 
enter  non-disclosure-related  amendments  to  the 
Fonn  U— 4.  and  full  terminations  (with  or  without 
disclosure)  or  partial  terminations  via  the  Form  U- 
5  directly  onto  the  legacy  CRD  system  via  a 
dedicated  (modem),  line  established  by  the  member. 
Upon  implementation  of  the  Web  CRO  system  in 
August  1999.  NASD  retired  the  legacy  CRD  system 
(which  relied  primarily  on  hard  copy  filing  of 
uniform  registration  forms  that  were  data-entered 
upon  receipt)  and  the  FAQS  functionality.  Since  the 
implementation  of  Web  CRO,  members  use  the 
Internet  as  their  primary  method  of  filing  forms  into 
the  CRD  system. 

"  NASD  plans  to  deploy  the  Web  EFT  application 
in  the  first  quarter  of  2003,  but  it  does  not  plan  to 
retire  the  Legacy  EFT  application  until  the  third 
quarter  of  2003.  This  will  give  firms  time  to  test  and 
convert  to  Web  EFT. 


data  and  processing  resvdts  from  Web 
CRD  or  lARD).  Web-based  form  filing 
(on  a  single  transaction  basis)  will 
remain  available  through  Web  CRD  and 
lARD;  therefore,  member  firms  will  not 
be  required  to  use  Web  EFT. 

Member  firms  that  elect  to  use  the 
new  Web  EFT  application  will  be 
charged  a  fee  based  on  whether  they 
choose  to  use  the  data  download  or  form 
filing  functionalities,  or  both.  NASD  is 
proposing  annual  subscription  fees  of 
$1 ,800.00  per  year  for  data 
downloading;  $3,600.00  per  year  for  • 
form  filing;  and  $4,800.00  per  year  for 
data  downloading  and  form  filing.  The 
proposed  fees  woiUd  be  effective  upon 
full  deployment  of  Web  EFT,  currently 
scheduled  for  March  24,  2003. ^  The 
proposed  fees  are  designed  to  recover 
the  cost  of  developing  and  operating 
registration-related  batch  filing  and  data 
downloads  via  Web  EFT. 

Web  EFT  will  benefit  NASD  and 
member  firms  by  eliminating  the  costs 
and  risks  associated  with  maintaining 
Legacy  EFT,  enhancing  security,  and 
increasing  efficiencies  through  the 
expanded  batch  filing  and  data 
download  options  that  will  be  available. 
Further,  the  proposed  Web  EFT 
application  and  accompanying 
infrastructure  will  give  firms  a  more 
secure  interface  to  NASD  systems,  and 
it  will  enable  firms  that  use  the 
registration  batch  filing  service  to 
submit  in  batches  additional  filing  types 
not  currently  available  through  the 
legacy  system.^  For  example,  the  new 
application  will  enable  firms  to  batch 
file  all  forms  for  registered  persons  and 
all  filings  for  non-registered  personnel 
who  are  required  to  be  fingerprinted.  As 
with  Legacy  EFT,  firms  will  not  be  able 
to  submit  filings  that  include  Disclosure 
Reporting  Pages  ("DRPs").  The  new 
application  will  also  enable  firms  to 
download  more  reports  than  are 
currently  available  to  firms  through 
Legacy  EFT. 

Web  EFT  should  be  especially 
attractive  to  larger  member  firms  that 
process  high  volumes  of  filings  [e.g., 
office  of  employment  address  changes 
for  large  nimibers  of  registered 
individuals  when  there  is  a  branch 
relocation),  or  that  wish  to  download 
from  Web  CRD  or  LARD  large  amounts 
of  data  on  their  registered  persons  (e.g., 
to  obtain  a  download  of  exam  results  for 
registered  persons  at  the  firm  for  a 
specified  period)  to  populate  their  own 
internal  systems.  In  this  regard,  large 


member  firms  that  maintain  such 
internal  systems  have  expressed  a  desire 
for  a  more  robust  EFT  application  to 
support  registration  transactions 
because  of  the  efficiencies  it  will 
provide  them,  including  the  elimination 
of  duplicative  data  entry. 

(2)  Statutory  Basis 

NASD  beUeves  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(5)  of  the  Act,  which 
requires,  among  other  things,  that 
NASD's  rules  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  that  NASD  operates  or 
controls.  NASD  believes  that  the 
proposed  subscription  charges  are 
reasonable  fees  that  fairly  reflect  the 
benefit  to  be  gained  by  members  from 
using  a  secure  Web-based  EFT 
application  to  submit  batch  filings  in  a 
single  transaction  or  to  download 
member  firm  data  and  processing  results 
from  Web  CRD  or  L\RD.  . 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate,  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  "establishing  or  changing 
a  due,  fee,  or  other  charge"  under 
section  19(b)(3)(A)(ii)  of  the  Act «  and 
rule  19l>-^(f)(2)  thereunder,^"  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  NASD  will  implement  the  fee  on 
March  24,  2003.  At  any  time  within  60 
days  of  this  filing,  the  Conmiission  may 
summarily  abrogate  this  proposal  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 


argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NASD.  All  submissions  should 
refer  to  the  file  niunber  in  the  caption 
above  and  should  be  submitted  by 
March  24,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-4833  Filed  2-28-03;  8:45  am) 

BHXING  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comjnents. 


'  Details  on  how  a  firm  can  sign  up  for  Web  EFT, 
payment  schedules,  and  additional  information  on 
Web  EFT  are  available  on  NASD's  Web  site  at 
http://www.nasdr.com/3400_eft.asp. 

■Web  EFT  will  add  six  additional  filing  types  that 
were  not  available  in  Legacy  EFT. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
May  2,  2003. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether,  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Thomas  Mueller,  Deputy  Associate 
Administrator,  Office  of  Small  Business 
Development  Centers,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6400,  Washington  DC  20416. 


> 


9  15  U.S.C  78s(b)(3)(A)ai). 
>017CFR240.19b-4(f)U)- 


>'  17  CFR  200.30-3(a)(12). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Mueller,  Deputy  Associate 

Administrator,  (202)  205-7301  or  Curtis 

B.  Rich,  Management  Analyst,  (202) 

205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  SBA  Counseling  Evaluation. 
•  Form  No;  1419. 

Description  of  Respondents:  Small 
Business  Clients. 

Annual  Responses:  2,800. 

Annual  Burden:  476. 

Title:  National  Training  Participant 
Evaluation  Questionnaire. 

Fonn  No:  20. 

Description  of  Respondents: 
Individuals  Receiving  SBA  Training  and 
Counseling  Assistance. 

Annual  Responses:  26,000. 

Annual  Burden:  6,500. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  03-4932  Filed  2-28-03;  8:45  am| 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4288] 

Office  of  Oceans  Affairs; 
Comprehensive  Environmental 
Evaluations  for  Antarctic  Activities 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  gives 
notice  of  the  availability  of  three  draft 
Comprehensive  Environmental 
Evaluations  (CEEs)  for  activities 
proposed  to  be  undertaken  in 
Antarctica.  Interested  members  of  the 
public  are  invited  to  submit  comments 
relative  to  these  CEEs. 

DATES:  Comments  must  be  submitted  on 

or  before  June  3,  2003. 

ADDRESSES:  Send  comments  to  OES/OA, 

Room  5805;  Department  of  State; 

Washington,  DC  20520.  or  to 

SatumiFM@state.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fabio  M.  Saturni,  Office  of  Oceans 
Affairs,  (202)  647-0237. 
SUPPLEMENTARY  INFORMATION:  Article  3 
of  Annex  I  to  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty  requires  parties  to 
prepare  a  CEE  for  any  proposed 
Antarctic  activity  likely  to  have  more 
than  a  minor  or  transitory  impact.  Draft 
CEEs  are  to  be  made  publicly  available 
with  a  90-day  period  for  receipt  of 
comments.  This  notice  is  published 
pursuant  to  16  U.S.C.  2403a(h). 

The  Department  of  State  has  received 
three  draft  CEEs: 


1.  The  Czech  Republic  has  submitted 
a  draft  CEE  for  proposed  construction 
cmd  operation  of  a  scientific  station  at 
James  Ross  Island.  The  document  is 
available  at  this  Web  site:  http:// 
www.  cep.  aq/defa  ult.  asp?casid=5  768. 

2.  New  Zealand  has  submitted  a  draft 
CEE  for  the  ANDRILL  program  of 
proposed  Antarctic  scientific 
stratigraphic  drilling.  The  document  is 
available  at  this  Web  site:  http:// 
www.antarcticanz.govt.nz/ 
DownLoadDocuments/PDF /Envir- 
onment/ 
ANDRILL%20Final%20fan22.pdf 

3.  The  Russian  Federation  has 
submitted  a  draft  CEE  for  water 
sampling  of  the  subglacial  Lake  Vostok. 
The  document  is  available  at  this  Web 
site:  http://www.cep.aq/ 
default.asp?casid=5762. 

The  Department  of  State  invites 
interested  members  of  the  public  to 
provide  written  comments  on  these 
draft  CEEs. 

Dated:  February  24,  2003. 
Raymond  V.  Amaudo, 

Deputy  Director,  Office  of  Oceans  Affairs, 
Department  of  State. 

(FR  Doc.  03-4909  Filed  2-28-03;  8:45  am] 
BILLING  CODE  4710-0»-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4262] 

Fine  Arts  Cofhmlttee;  Notice  of 
Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Friday,  March  28,  2003,  at  2:30  p.m.  in 
the  Diplomatic  Reception  Rooms.  The 
meeting  will  last  imtil  approximately 
3:30  p.m.  and  is  open  to  the  public. . 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  on  October  18,  2002  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  from  January  1 ,  2002 
through  December  31.  2002. 

Public  access  to  the  Department  of 
State  is  strictly  controlled.  Members  of 
the  public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  March  12,  2003,  telephone 
(202)  647-1990  to  make  arrangements  to 
enter  the  building.  The  pubic  may  take 
part  in  the  discussion  as  long  as  time 
permits  and  at  discretion  of  the 
chairman. 


Dated:  February  17,  2003. 
Gail  F.  Serfaty, 

Secretary,  Fine  Arts  Committee,  Department 
of  State. 

[FR  Doc.  03-4907  Filed  2-28-03;  8:45  am] 
BILLINQ  CODE  4710-36-P 

DEPARTMENT  OF  STATE 

[Public  Notice  4268] 

Overseas  Buildings  Operations; 
Industry  Advisory  Panel  Meeting 
Notice 

The  Industry  Advisory  Panel  of 
Overseas  Buildings  Operations  will 
meet  on  Thursday,  March  27,  2003  from 
9:45  until  11:45  a.m.  and  1  until  3:30 
p.m.  Eastern  Standard  Time.  The 
meeting  will  be  held  in  conference  room 
1105  at  the  Department  of  State,  2201  C 
Street  NW.,  (entrance  on  23rd  Street), 
Washington,  DC.  The  purpose  of  the 
meeting  is  to  discuss  new  technologies 
and  successful  management  practices 
for  design,  construction,  security, 
property  management,  emergency 
operations,  the  environment,  and 
planning  and  development.  An  agenda 
will  be  available  prior  to  the  meeting. 

The  meeting  will  be  open  to  the 
public,  however,  seating  is  limited. 
Prior  notification  and  a  valid  photo  ID 
are  mandatory  for  entry  into  the 
building.  Members  of  ihe  public  who 
plan  to  attend  must  notify  Luigina 
Pinzino  at  703/875-7109  before 
Wednesday,  March  12th,  to  provide  date 
of  birth.  Social  Security  number,  and 
telephone  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luigina  Pinzino  703/875-7109. 

Dated:  February  20,  2003. 
Charles  E.  Willianu, 

Director/Chief  Operating  Officer,  Overseas 
Buildings  Operations,  Department  of  State. 
[FR  Doc.  03-4908  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  4710-24-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  lAeeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-14) 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  a  partially  opened 

meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  a  meeting 
on  March  14,  2003,  ftt)m  9  a.m.  to  3:30 
p.m.  The  meeting  will  be  closed  to  the 
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public  from  9  a.m.  to  1:30  p.m.  and 

opened  to  the  public  from  1:30  p.m.  to 

3:30  p.m. 

DATES:  The  meeting  is  scheduled  for 

March  14,  2003,  xmless  otherwise 

notified. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Charleston  Place  Hotel.  205  Meeting 

Street,  Charleston,  SC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Underwood,  DFO  for  ISAC-14 

at  (202)  482-4792,  Department  of 

Commerce,  14th  Street  and  Constitution 

Avenue,  NW..  Washington.  DC  20230  or 

Christina  Sevilla,  Director  for 

Intergovernmental  Affairs,  on  (202)  395- 

6120. 

SUPPLEMENTARY  INFORMATION:  Diuing  the 

opened  portion  of  the  meeting  the 

following  agenda  item  will  be 

discussed. 

•  Updates  on  the  Free  Trade  Area  of 
the  Americas  (FTAA)  and  the  United 
States'  Free  Trade  Agreements  (FT As) 
with  Morocco,  Australia,  and  the 
Central  African  Customs  Union. 

•  Overview  of  Customs 'Recent 
Projects  and  Programs. 

•  Overview  of  the  Trade  Advisory 
Committee  System's  Functions,  Roles, 
and  Responsibilities  (for  purposes  of 
outreach  and  recruitment  of  new    . 
members  to  the  ISACs). 

Christoplier  A.  Padilla, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Uaison. 
IFR  Doc.  03^882  Filed  2-28-03;  8:45  am] 

BILUNG  CODE  3190-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Off  ice  of  tlie  Secretary 

Aviation  Proceedings,  Agreements 
Filed  Between  February  3,  and 
February  21, 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Applications  filed  during  week 
ending:  February  7,  2003. 

Docket  Number:  OST-2003-14440. 

Date  Filed:  February  3,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTC3  0608  dated  3  January  2003 
TC3  Within  South  Asian  Subcontinent 

Resolutions  rl-rlO 
PTC3  0609  dated  3  January  2003 
TC3  Within  South  East  Asia  Resolutions 

rll-r23  (except  between  Malaysia  and 

Guam) 


PTC3  0610  dated  3  January  2003  r24- 

r29 
TC3  Within  South  West  Pacific 

Resolutions 
PTC  0611  dated  3  January  2003  r-30- 
.     r37 
TC3  Between  South  East  Asia  and  South 

Asian  Subcontinent  Resolutions 
PTC3  0612  dated  3  January  2003  r38- 

r44 
TC3  between  South  Asian  Subcontinent 

and  South  West  Pacific  Resolutions 
PTC3  0613  dated  3  January  2003  r45- 

r51 
TC3  between  South  East  Asia  and  South 

West  Pacific  Resolutions  except 

between  Malaysia  and  American 

Samoa 
PTC3  0614  dated  3  January  2003  r52- 

r63 
TC3  between  Japan  and  Korea 

Resolutions 
PTC3  0622  dated  17  January  2003 

(Technical  Correction) 
PTC3  0615  dated  3  January  2003  r64- 

r78 
TC3  between  Japan.  Korea  and  South 

Asian  Subcontinent  Resolutions 
PTC3  0616  dated  3  January  2003  r79- 

r95 
TC3  between  Japan,  Korea  and  South 

East  Asia  Resolutions  except  between 

Korea  (Rep. of)  and  Guam.  Northern 

Mariana  Islands 
PTC3  0617  dated  3  January  2003  r-96- 

rl57 
TC3  between  Japan,  Korea  and  South 

West  Pacific  Resolutions  except 

between  Korea  (Rep. of)  and  American' 

Samoa 
Minutes— PTC3  0623  dated  24  January 

2003 
Tables— PTC3Fares  0196.  0197.  0198. 

0199. 0200.  0201,  0202,  0203,  0204 

and  0205  all  dated  10  January  2003 
Intended  effective  date:  1  April  2003 

Docket  Number:  OST-2003-14478. 

Date  Filed:  February  7,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTC3  0626  dated  7  February  2003 
Mail  Vote  264— Resolution  OlOn, 
tC3  Special  Passenger  Amending 

Resolution  from  Papua  New  Guinea 
Intended  effective  date:  20  February 

2003 

Docket  Number:  OST-2003-14480. 

Date  Filed:  February  7.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

CTC  COMP  0396  dated  21  June  2002 
Composite  Cargo  Resolution  502  Rl 
Correction— CTC  COMP  0404  dated  9 
July  2002 


Minutes— CTC  COMP  0400  dated  25 

June  2002  Airline 'Economic 

Justifications:  American.  Delta.  FedEx 

and  United 
Intended,  effective  date:  1  October  2002 

Docket  Number:  OST-2003-14481. 

Date  Filed:  February  7.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

CTC  COMP  0408  dated  2  August  2002 
Composite  Resolutions  rl-r27 
Minutes-CTC  COMP  0400  dated  25  June 

2002 
Airline  Economic  Justifications: 
American,  Delta,  FedEx  and  United 
Tables-CTC  COMP  Rates  0197  dated  13 

August  2002 
CTC  COMP  Rates  0198  dated  23  August 

2002 
Intended  effective  date  1  October  2002 
Docket  Number:  OST-2003-14482. 
Date  Filed:  February  7,  2003 . 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

CTC  COMP  0410  dated  2  August  2002 
Worldwide  Area  Resolutions 
(excluding  changes  to  rates)  except 
Alliance  Countries  rl-r7. 
Minutes-CTC  COMP  0400  dated  25 

June  2002 
Tables— CTC2  AFR  Rates  0013  dated 

13  August  2002 
CTC2  ME  Rates  0024  dated  13  August 

2002 
CTC2  EUR-AFR  Rates  0022  dated  13 

August  2002 
CTC2  EUR-ME  Rates  0032  dated  13 

August  2002 
Intended  effective  date:  1  October 

2002 
Applications  filed  during  week 
ending:  February  14,  2003. 
Docket  Number:  OST-2003-14485. 
Date  Filed:  February  10.  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 
PTC2  EUR-ME  0152  dated  28  January 

2003 
TC2  Europe-Middle  East  Expedited 

Resolution  001a 
Intended  effective  date:  1  April  2003 
Docket  Number:  OST-2003-14486. 
Date  Filed:  February  10.  2003. 
Parties:  Members  bf  the  International 
Air  Transport  Association. 

Subject 
CTC  COMP  041 2  dated  2  August  2002 
Worldwide  Area  Resolutions  (changes 
to  rates)  to/from  USA/US 
Territories  except  Alliance 
Countries  rl-r5 
Correction— CTC  COMP  0418  dated 
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20  August  2002 
Minutes— CTC  COMP  0400  dated  25 

June  2002 
Airline  Economic  Justifications: 
American,  Delta  FedEx  and  United 
Tables— CTCl  Rates  0016  dated  16 

August  2002 
CTC3  Rates  0019  dated  16  August 

2002 
CTC12  NATL-TC2  Rates  0067  dated 

16  August  2002 
CTC23  AFR-TC3  Rates  0021  dated  16 

August  2002 
CTC31  N/C  Rates  0015  dated  20 

August  2002 
CTC31  S  Rates  0012  dated  20  August 

2002 
CTC123  Rates  0014  dated  20  August 

2002 
Intended  effective  date:  1  October 

2002 
Docket  Number:  OST-2003-14490. 
Date  Filed:  February  10,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

CTC  COMP  0413  dated  2  August  2002 
Worldwide  Area  Resolutions — 

Alliance  Coimtries  rl-r8 
Minutes— CTC  COMP  0400  dated  25 

June  2002 
Airline  Economic  JustiBcations: 
American,  Delta,  FedEx  and  United 
Tables— CTCl  Rates  0016  dated  16 

August  2002 
CTC3  Rates  0019  dated  16  August 

2002 
CTCl 2  NATL-TC2  Rates  0067  dated 

16  August  2002 
CTC23  AFR-TC3  Rates  0021  dated  16 

August  2002 
CTC31  N/C  Rates  0015  dated  20 

August  2002 
CTC31  S  Rates  0012  dated  20  August 

2002 
CTC123  Rates  0014  dated  20  August 

2002 
Intended  effective  date:  1  October 

2002 

Applications  filed  during  week 
ending:  February  21,  2003. 

Docket  Number:  OST-2003-14540. 

Date  Filed:  February  19,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTC12  NMS-ME  0183  dated  11 

February  2003 
North  Atlantic-Middle  East  Expedited 

Resolutions  002as,  015v  rl-r2 
PTC12  NMS-ME  0184  dated  11 

February  2003  r3 
North  Atlantic-Middle  East  Expedited 

Resolution  002bo 
Intended  effective  dates:  15  March 

and  31  March  2003 


Docket  Number:  OST-2003-14541. 
Date  Filed:  February  19,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTCl  0251  dated  14  February  2003 
Mail  Vote  265— Resolution  OlOo 
TCl  Special  Passenger  Amending 

Resolution — From  Uruguay 
Intended  effective  date:  25  February 

2003 

Docket  Number:  OST-2003-14562. 
Date  Filed:  February  20,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject 

PTCl  2  NMS-ME  0188  dated  21 

February  2003 
Mail  Vote  266— TCl 2  Mid/South 

Atlantic-Middle  East 
Special  Passenger  Amending 

Resolution  OlOp  and  Resolution 

01 5 V  Add-ons  (except  in  USA) 
Intended  effective  date:  15  March  and 

31  March  2003 
Docket  Number:  OST-2003-14568. 
Date  Filed:  February  21,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject' 

PAC/Reso/4 1 8  dated  January  17,        ' 

2003— Mail  Vote  A108 
Resos  800t  (rl)  and  814  (r2) 
PAC/Reso/419  dated  January  17, 

2003— Mail  Vote  A109 
Reso  850  (r3) 
Intended  effective  date:  expedited 

March  1,  2003. 

Dorothy  Y.  Beard, 

Chief.  Docket  Operations  &■  Media 
Management.  Federal  Register  Liaison. 

(PR  Doc.  03-4917  Filed  2-28-03;  8:45  am] 

BILUNO  CODE  4aiO-<2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  O) 
Filed  With  the  Department  Between 
February  10,  and  February  21, 2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  [See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 


each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Applications  filed  during  week 
ending:  February  14,  2003. 

Docket  Number:  OST-2003-14525. 

Date  Filed:  February  14,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  7,  2003. 

Description:  Application  of  Reliant 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41102  and  Subpart  B,  requesting  the 
transfer  of  its  certificate  of  public  . 
convenience  and  necessity,  issued  by 
Order  98-11-23,  authorizing  it  to 
engage  in  interstate/foreign  charter  air 
transportation,  to  Kalitta  Charters  II, 
LLC. 

Applications  filed  during  week 
ending:  February  21,  2003. 

Docket  Number:  OST-2003-14553. 

Date  Filed:  February  20,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  13,  2003. 

Description:  Application  of 
Chautauqua  Airlines,  Inc.,  requesting 
that  the  Department  disclaim 
jurisdiction  over,  or  in  the  alternative 
approve,  the  transfer  of  the  operating 
authority  held  by  Chautauqua  to  a 
newly  formed  Indiana  corporation  to  be 
named  Chautauqua  Airlines,  Inc. 
("Newco"). 

Docket  Number:  OST-2003-14554. 

Date  Filed:  February  20,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  13,  2003. 

Description:  Application  of  Shuttle 
America  Corporation,  requesting  that 
the  Department  disclaim  jurisdiction 
over,  or  in  the  alternative  approve,  the 
transfer  of  the  operating  authority  held 
by  Shuttle  America  to  a  newly  formed 
Indiana  corporation  to  be  named  Shuttle 
America  Corporation  ("Newco"). 

Dorothy  Y.  Beard. 

Chief,  Docket  Operations  and  Media 
Management,  Federal  Register  Liaison. 
[PR  Doc.  03-4916  Filed  2-28-03;  8:45  am] 

BILUNO  CODE  4910-62-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docltet  No.  2003-1 4502] 

Request  for  Renewal  of  Currently 
Approved  Information  Collection: 
Certification  of  Enforcement  of  Vehicle 
Size  and  Weight  Laws 

AGENCY:  Federal  Highway. 
Administration  (FHWA).  DOT. 
action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirements  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  its  clearance  of  the  currently 
approved  information  collection 
identified  below  under  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  submitted  on 
or  before  May  2,  2003. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Please 
identify  the  specific  collection  of 
information  that  is  being  commented  on 
by  referencing  its  OMB  control  number. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
between  10  a.m.  to  5  p.m.,  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Davis,  (202)  366-2997,  Federal 
Highway  Administration,  Office  of 
Freight  Management  and  Operations, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Office  hours  are  fi-om  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Enforcement  of 
Vehicle  Size  and  Weight  Laws. 
OMB  Number:  2125-0034. 
Background:  Title  23.  U.S.C.  Section 
141,  requires  each  State,  the  District  of 
Columbia,  and  Puerto  Rico  to  file  an 
aimual  certification  that  they  are 
enforcing  their  size  and  weight  lavvs  on 
Federal-aid  highways  and  that  their 
Interstate  System  weight  limits  are 
consistent  with  Federal  requirements  to 
be  eligible  to  receive  an  apportiormient 
of  Federal  highway  trust  funds.  Section 


141  also  authorizes  the  Secretary  to 
require  States  to  file  such  information  as 
is  necessary  to  verify  that  their 
certifications  are  accurate.  To  determine 
whether  States  are  adequately  enforcing 
their  size  and  weight  limits,  each  must 
submit  an  updated  plan  for  enforcing 
,jheir  size  and  weight  limits  to  the 
FHWA  at  the  beginning  of  each  fiscal 
year.  At  the  end  of  the  fiscal  year,  they 
must  submit  their  certifications  and 
sufficient  information  to  verify  that  the 
enforcement  goals  established  in  the 
plan  have  berai  met.  Failure  of  a  State 
to  file  a  certification,  adequately  enforce 
its  size  and  weight  laws,  and  enforce 
weight  laws  on  the  Interstate  System 
that  are  consistent  with  Federal 
requirements,  could  result  in  a  specified 
reduction  of  its  Federal  highway  fund 
apportionment  for  the  next  fiscal  year. 
In  addition.  Section  123  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-599.  92  Stat.  2689,  2701) 
requires  each  jurisdiction  to  inventory 
(1)  its  penalties  for  violation  of  its  size 
and  weight  laws,  and  (2)  the  term  and 
cost  of  its  oversize  and  overweight 
permits. 

Respondents:  The  State  Departments 
of  Transportation  (or  equivalent)  in  the 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico. 

Estimated  Total  Annual  Burden: 
4,160  hours.  This  number  has  not 
changed  fi-om  the  last  approved  OMB 
clearance. 

Frequency:  The  reports  must  be 
submitted  annually. 

Authority;  23  U.S.C.  141;  44  U.S.C. 
3506(c)(2)(A);  23  CFR  657;  sect.  123,  Pub.  L. 
95-599,  92  Stat.  2701;  49  CFR  1.48. 

Issued  on:  February  24,  2003. 
James  R.  Kabel, 

Chief  Management  Programs  and  Analysis 
Division. 

[PR  Doc.  03-4918  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  491fr-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Missoula  County,  MT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act  for 
proposed  transportation  improvements 
in  the  vicinity  of  Miller  Creek  Road  in 
Missoula  County,  Montana. 


FOR  further  information  CONTACT:  Mr. 
Craig  Genzlinger,  P.E.,  Operations 
Engineer,  Federal  Highway 
Administration,  2880  Skyway  Drive. 
Helena,  Montana  59602:  Telephone 
(406)  449-5302,  extension  240  or  Ms. 
Jeanette  Lostracco,  Carter  &  Burgess, 
Inc.,  707  17th  Street,  Suite  2300, 
Denver,  Colorado,  80202;  Telephone 
(303)  820-^808. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  hereby  gives  notice  that  it 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Envirormiental  Policy 
Act{NEPA),  Pub.  L.  91-190,  83  Stat. 
852,  1969),  as  amended,  for  road  and 
bridge  improvements  in  the  vicinity  of 
Miller  Creek  Road,  Missoula  County. 
Montana.  The  study  area  is 
approximately  four  miles  long  and  three 
miles  wide  including  portions  of  US  93. 
the  Bitterroot  River,  the  city  of 
Missoula,  Missoula  County  and  Lolo 
National  Forest.  The  study  area  begins 
near  the  intersection  of  Miller  Creek 
Road  and  US  93  to  the  north  and 
extends  southward  approximately  four 
miles  along  US  93.  The  east-west 
boimdaries  are  approximately  .25  miles 
west  of  US  93  and  approximately  2.5 
miles  east  of  US  93. 

Alternatives  being  considered  will 
include  a  no  build  and  build 
alternatives.  The  build  alternatives  will 
connect  to  US  93  and  provide  a  new 
structure  crossing  the  Bitterroot  River. 

Improvements  to  the  corridor  are 
necessary  as  the  population  is  expected 
to  increase  in  the  near  future.  The  need 
for  a  second  connection  to  U.S.  93  in 
this  area  has  been  a  priority  to  the  local 
community,  Missoula  County,  and  the 
city  of  Missoula.  A  second  entrance  into 
the  Miller  Creek  area  is  needed  for 
safety  and  to  relieve  congestion.  An 
additional  access  could  provide  regional 
benefits  to  connectivity,  improving  air 
quality  by  reducing  total  vehicle  mil«s 
traveled  (VMT),  improving  pedestrian 
and  bike  circulation,  facilitating  bus 
service  to  the  Miller  Creek  and  Linda 
Vista  area,  and  providing  secondary 
emergency  ogress  and,  potentially, 
improved  emergency  response  times. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
-    and  citizens  who  have  previously 
expressed  or  are  knowTi  to  have  an^ 
interest  in  this  proposal.  A  formal 
public  scoping  meeting  is  scheduled  for 
Wednesday,  March  26th  from  5  p.m.  to 
8  p.m.  at  the  Linda  Vista  Golf  Course 
Clubhouse  located  on  4915  Lower 
Miller  Creek  Road,  Missoula,  Montana. 
Brief  identical  presentations  will  be 
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given  at  6  p.m.  and  7  p.m.  A  series  of 
public  meetings  will  be  held  in 
Missoula.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  till  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  Additional  project 
information  can  be  obtained  at  the  Web 
site  (www.miHereis.com)  or  from  the 
Telephone  Information  'Hotline'  (1- 
800-865-6905). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  an  activities  apply  to  this 
proposed  action.) 

(Authority:  23  U.S.C.  315;  49  CFR  1.48) 

Issued  February  25.  2003. 
Dale  Paulson, 

Pmgram  Development  Engineer,  Montana 
Division,  Federal  Highway  Administration. 
Helena.  MT  59602. 

|FR  Doc.  03-4856  Filed  2-28-03;  8:45  am) 
BIUJNG  COOe  491»-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  natiue  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  November  5,  2002.  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Olsen,  Maritime 
Administration  {MAR-560),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Copies  of  this  collection  also  can 
be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Determination  of  Fair  and 
Reasonable  Rates  for  Carriage  of 
Agricultural  Cargoes  on  U.S. 
Commercial  Vessels. 

OMB  Control  Number:  2133-0514. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  U.S.  citizens  who 
own  or  operate  U.S. -flag  vessels. 

Form(s):  MA-1025,  MA-1026,  and 
MA-172. 

Abstmct:  This  collection  of 
information  requires  U.S.-flag  operators 
to  submit  annual  vessel  operating  costs 
and  capital  costs  data  to  MARAD 
officials.  The  information  is  used  by 
MARAD  in  determining  fair  and 
reasonable  guideline  rates  for  the 
carriage  of  preference  cargoes  on  U.S.- 
flag  vessels.  In  addition,  U.S.-flag  vessel 
operators  are  required  to  submit  Post 
Voyage  Reports  to  MARAD  after 
completion  of  a  cargo  preference 
voyage. 

Annual  Estimated  Burden  Hours:  700 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget,  725  17th  Street,  NW., 
Washington,  D.C.  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  February  26, 
2003. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  03-4898  Filed  2-28-03;  8:45  am) 

BtLUNG  COOE  4910-ai-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Seallft 
Agreement;  Correction 

The  notice,  announcing  the  extension 
of  the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)  for  another  two-year 
period  until  February  13,  2005, 
appearing  on  pages  8800-8808  in  the 
issue  of  Tuesday,  February  25,  2003, 
should  have  included  the  following 
flow  chart  entitled:  "Figure  1— VISA 
Activation  Process  Diagram"  at  the  end 
of  the  document. 

By  Order  of  the  Maritime  Administrator. 

Dated:  February  26,  2003. 
Joel  C  Richard, 
Secretary,  Maritime  Administration. 

BILUNG  COOE  491(>-81-P 
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|FR  Doc.  03-4899  Filed  2-28-0.3;  8:45  am) 

BILUNG  CODE  4910-61-C 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-02-13956,  Notice  2] 

Lotus  Cars  Ltd.;  Grant  of  Application 
for  Renewal  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  201 

This  notice  grants  the  application  of 
Lotus  Cars  Ltd.  ("Lotus")  of  Norwich, 
England,  for  a  renewal  of  NHTSA 
Temporary  Exemption  No.  99-12,  from 
S7,  Performance  Criterion,  of  Federal 
Motor  Vehicle  Safety  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact, 
as  described  below.  The  basis  of  the 
application  is  that  compliance  would 
cause  substantial  economic  hardship  to 
a  manufactiirer  that  has  tried  in  good 
faith  to  comply  with  the  standard. 

We  published  notice  of  receipt  of  the 
application  on  December  4,  2002, 
requesting  public  comment  on  it  (67  FR 
72267). 

Background 

On  November  10,  1999,  NHTSA 
granted  Lotus  Cars  Ltd.  NHTSA 
Temporary  Exemption  No.  99-12  from 
S7,  Performance  Criterion,  of  Federal 
Motor  Vehicle  Safety  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact 
(64  FR  61379).  The  basis  of  the  grant 
was  that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard.  The 
exemption  covered  the  Esprit  model, 
and  was  to  expire  on  September  1,  2002. 
However,  Lotus  applied  for  a  renewal  of 
its  hardship  exemption  on  May  10, 
2002,  thereby  staying  the  expiration 
date  until  the  agency  has  acted  upon  its 
petition  (49  CFR  555.8(e)).  The  reader  is 
referred  to  the  1999  notice  for 
information  on  the  original  application 
and  Administrator's  decision  to  grant  it. 

Why  Lotus  Needs  a  Temporary 
Exemption 

In  early  1997,  Lotus  decided  to 
terminate  production  of  the  Esprit  on 
September  1, 1999,  and  to  homologate 
another  model,  the  Elise.  for  the 
American  market  beginning  in  2000. 
This  decision  allowed  it  to  choose  the 
option  for  compliance  with  S7  provided 
by  S6.1.3.  Phase-in  Schedule  #3,  of 
Standard  No.  201,  to  forego  compliance 
with  new  protective  criteria  for  the 
period  September  1. 1998 — September 


1, 1999,  and  to  conform  100  percent  of 
its  production  thereafter. 

But  a  fresh  look  was  taken  at  the 
direction  of  the  company,  and  the  plans 
of  eeu-ly  1997  were  abandoned.  In  due 
course,  new  management  decided  to 
continue  the  Esprit  in  production 
beyond  September  1,  1999,  until 
September  1,  2002,  while  developing  an 
all-new  Esprit,  and  to  remain  in  the 
American  market  without  interruption. 
However,  as  described  in  its  original 
petition,  the  company  foimd  itself 
unable  to  conform  the  current  Esprit  to 
Standard  No.  201.  It  petitioned  for,  and 
received,  a  temporary  exemption  until 
September  1,  2002.  Its  continued  need 
for  an  exemption  is  explained  in  the 
next  section. 

Why  Compliance  Would  Cause 
SulMtantial  Econonuc  Hardship  and 
How  Lotus  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  201 

Lotus  remarked  that  the  entity  that 
ultimately  controls  Lotus  Cars  is  the 
manufacturer  of  Proton  cars,  "the 
Malaysian  company  Ferusahan 
Otomobile  Nasional  Berhad  (Proton)." 
We  noted  in  the  December  4.  2002, 
notice  that  Lotus'  balance  sheets  and 
income  statements  did  not  indicate  that 
this  Asian  entity,  itself  a  motor  vehicle 
manufacturer,  made  capital 
contributions  to  Lotus  or  otherwise 
participated  in  the  management  of  this 
British  company.  Lacking  these  indicia 
of  control,  we  stated  that  we  had 
decided  not  to  count  cumulatively  the 
production  of  the  two  companies  which, 
if  totaling  at  least  10,000  units  would 
render  Lotus  ineligible  for  a  hardship 
exemption. 

On  December  16,  2002,  during  the 
comment  period,  Lotus  addressed  the 
question  of  its  relationship  to  Proton.  At 
the  time  Lotus  filed  its  application  in 
May  2002,  Proton  owned  80  percent  of 
the  shares  of  Lotus  but  had  since 
acquired  total  ownership  of  the 
company.  Proton  had  in  fact  made  a 
capital  contribution  to  the  company 
"since  its  acquisition,"  which  allowed 
Lotus  "to  pay  off  certain  debts,  retiun  to 
solvency,  and  thus  to  continue  trading." 
It  noted  that  "the  capital  infusion  also 
permitted  continued  operations  from  a 
cash-flow  basis."  Lotus  argued  that  we 
should  more  properly  consider  the  facts 
that  (1)  there  is  no  similarity  of  design 
between  the  cars  produced  by  Proton 
and  Lotus,  (2)  Lotus  designed  and 
engineered  the  Esprit  without  assistance 
from  Proton,  and  (3)  Lotus's  vehicles  are 
imported  and  sold  both  in  the  U.S.  and 
Europe  by  a  dealer/distributor  network 
"totally  independent"  of  Proton.  In 
support,  Lotus  reminded  us  that  we  had 
established  these  three  criteria  in 


deciding  that  Maserati  (when  it  was 
owned  by  Chrysler  Corporation  and 
G.B.M.  S.p.A)  and  Ferrari  (when  Fiat 
held  a  90-percent  ownership  interest) 
were  eligible  to  apply  for  hardship 
exemptions  (See  respectively,  53  FR 
28324,  July  27.  1988  and  54  FR  46321, 
November  2.  1989).  These  three  factors 
also  exist  in  the  Lotus  case,  and  an 
additional  one  of  relevance:  the  vehicle 
for  which  exemption  is  sought  was 
designed  well  over  20  years  ago  when 
Lotus  was  an  independent  company. 
Therefore,  we  have  decided  that  Lotus 
remains  a  small  volume  manufactiu^r 
within  the  meaning  of  the  exemption 
legislation.  In  1999,  Lotus  produced 
2,569  automobiles;  in  2000,  2,993 
automobiles  (including  127  Opel/ 
Vauxhall  cars);  and  in  2001,  5,181 
automobiles  (including  3,046  for  Opel/ 
Vauxhall).  Over  the  same  three-year 
period  it  exported  112,  162,  and  48 
vehicles  respectively  to  the  United 
States. 

Notwithstanding  the  increase  in 
production  between  1999  and  2001, 
Lotus's  financial  submissions  show  the 
company's  operating  loss  of  7,513,000 
Poimds  for  its  fiscal  year  2001-2002,  a 
loss  of  20,244,000  Pounds  for  its  fiscal 
year  2000-2001,  and  an  operating  profit 
of  12,368.000  Pounds  for  its  fiscal  year 
1999-2000.  This  represents  a 
cumulative  loss  of  15,389,000  Pounds, 
or  $24,622,400  computed  at  a  rate  of 
$1.6  =  1  Pound. 

Lotus  had  intended  to  cease 
production  of  the  exempted  Esprit  by 
August  31,  2002,  but  the  successor 
project  was  cancelled  in  early  2001 
because  of  lack  of  capital.  A  back-up 
plan  was  conceived  for  a  project  called 
M260,  but  "was  unable  to  launch  itself." 
By  the  end  of  2001,  Lotus  had  laid  off 
197  employees,  and,  by  early  2002.  "an 
additional  241  employees  were  made 
redimdant."  However,  it  had  located 
"an  additional  supply  of  air  bags  and 
transmissions  *   *   *  permitting  the 
construction  of  up  to  an  additional  140 
vehicles."  The  company  stated  that  its 
"only  hope  for  keeping  the  US  market 
alive  [is]  to  build  the  additional  140 
Esprits,  ending  production  on  December 
21,  2003,"  the  period  for  which  it  has 
requested  an  exemption.  No  further 
exemption  will  be  requested  for  the 
Esprit.  It  hopes  to  "find  a  way  to 
finance"  the  M260  project  for 
introduction  in  the  U.S.  in  2004,  a 
vehicle  being  designed  to  conform  with 
Standard  No.  201. 

Absent  an  exemption  until  2004, 
Lotus  will  suffer  the  loss  of  the  U.S. 
market,  a  substantial  economic 
hardship. 


Federal  Register /Vol.  68,  No.  41 /Monday,  March  3,  2003 /Notices 


10067 


Why  an  Exemption  Would  Be  in  the 
Public  Interest  and  Consistent  With  the 
Objectives  of  Motor  Vehicle  Safety 

In  its  application,  Lotus  simply  said 
that  "the  extension  will  continue  to  be 
consistent  with  the  public  interest  and 
the  objectives  of  the  Safety  Act."  On 
December  16,  2002,  it  repeated  and 
confirmed  the  assertions  made  in  the 
past  that,  after  many  years  of  sales  of  the 
Esprit  with  its  current  body  shape,  the 
company  knew  of  no  head  injuries 
suffered  by  occupants  contacting  the 
upper  interior  of  the  cockpit.  The 
number  of  vehicles  anticipated  to  be 
sold  during  the  exemption  period  is 
insignificant  in  terms  of  the  number  of 
vehicles  already  on  the  roads. 

If  Lotus  USA  is  required  to  close 
because  of  a  denial,  its  employees  will 
be  out  of  work  and  its  dealers 
"significnatly  adversely  affected."  In  its 
new  application,  the  company  adds  that 
its  "image  and  credibility  would  be 
ruined."  An  exemption  would  be 
consistent  with  the  public  policy  of 
affording  consumers  a  wide  choice  of 
motor  vehicles. 

Comments  Received  on  the  Lotus 
Petition 

We  received  five  comments  on  the 
Lotus  petition,  all  of  which  supported 
an  extension  of  the  exemption.  Three  of 
the  comments  emphasized  the  ^ 

importance  of  adequate  repair  facilities 
and  availability  of  spare  parts  for  the 
continued  safe  operation  of  Lotus  cars 
in  the  United  States. 

The  Agency's  Findings 

Both  the  1999  and  2002  petitions  by 
Lotus  clearly  demonstrate  the  financial, 
turmoil  that  the  company  has 
experienced  in  the  past  few  years.  With 
recent  losses  cumulating  over 
$24,000,000.  Lotus  has  experienced 
some  temporary  relief  by  the  infusion  of 
capital  from  Proton.  This  relief  will 
allow  it  to  manufacturer  from  existing 
parts  the  final  140  Esprits  and  to  sell 
them  in  the  Untied  States  (cars  which, 
built  to  American  specifications,  might 
not  be  saleable  elsewhere).  In 
engineering  the  M260  to  comply  with 
Standard  No.  201,  Lotus  has  made  a 
good  faith  effort  to  comply  with  that 
standard.  The  term  of  the  exemption 
would  be  short  and  only  a  limited 
nimiber  of  vehicles  produced  imder  it. 
An  exemption  would  assure  an 
adequate  supply  of  spare  parts  and 
afford  a  continuing,  uninterrupted 
commercial  relationship  with  Lotus 
dealers  and  their  employees  in  the 
United  States. 

According,  for  the  reasons  discussed 
.  above,  it  is  hereby  found  that  to  require 


compliance  with  Standard  No.  201 
would  cause  substantial  economic 
heu'dship  to  a  manufacturer  that  has 
tried  in  good  faith  to  comply  with  the 
standard.  It  is  further  found  that  a 
temporary  exemption  from  Standard  No. 
201  would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  traffic 
safety.  Therefore,  NHTSA  Temporary 
Exemption  No.  99-12,  exempting  the 
Esprit  model  from  49  CFR  571.201 
Standard  No.  201,  Occupant  Protection 
in  Interior  Impact,  is  hereby  extended  to 
February  1,  2004. 

(49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50.  and  501.8) 

Issued  on:  February  25.  2003. 
Jeflrey  W.  Runge, 

Administrator. 

[PR  Doc.  03-4801  Filed  2-28-03;  8:45  am) 

BILLING  CODE  4910-S9-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20994] 

New  Jersey  Transit  Bus  Operations, 
Inc.— Pooling— Academy  Lines,  L.L.C. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  proposed  pooling 
application. 


SUMMARY:  By  application  filed  on 
January  27,  2003, '  New  Jersey  Transit 
Bus  Operations,  Inc.  (NJT  Bus),  and 
Academy  Lines,  L.L.C.  (Academy), 
jointly  request  approval  of  a  service 
pooling  agreement  under  49  U.S.C. 
14302  and  49  CFR  1184.1,  et  seq.  to  pool 
portions  of  their  commuter  operations 
that  extend  over  U.S.  Highway  9 
between  Lakewood,  NJ.  and  New  York. 
NY  (the  Route  9  Corridor). 
DATES:  Comments  on  the  proposed 
service  pooling  agreement  may  be  filed 
with  the  Board  in  the  form  of  verified 
statements  on  or  before  April  2,  2003.  If 
comments  are  filed,  applicants'  rebuttal 
statement  is  due  on  or  before  April  22, 
2003.  The  Board  will  issue  a  decision  on 
the  merits  after  consideration  of  any 
comments  and  rebuttal  that  are 
submitted. 


ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC:-F-20994  to:  Surface 
Transportation  Board.  1925  K  Street. 
NW..  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  any 
comments  to  each  of  applicants' 
representatives:  (1)  E.  Philip  Isaac, 
Deputy  Attorney  General.  One  Penn 
Plaza  East,  Newark.  NJ  07105-2246;  and 
(2)  Joseph  J.  Ferrara,  111  Paterson 
Avenue,  Hoboken.  NJ  07030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  It 
800-877-8339.] 

SUPPLEMENTARY  INFORMATION:  Under  the 
proposed  pooling  agreement,  the 
carriers  will  coordinate  their  schedules 
and  fares  over  the  involved  routes  for 
their  regularly  scheduled  passenger  bus 
operations.  The  carriers  do  not  intend  to 
pool  revenues  or  share  expenses  (except 
for  the  costs  associated  with  preparing 
and  printing  public  timetables  showing 
their  combined  coordinated  services 
and  Port  Authority  Bus  Terminal 
(PABT)  gate  and  platform  fees),  but  will ' 
cross-honor  their  independently  sold 
commutation  tickets  and  reimburse  each 
other  accordingly. 

In  1991,  N J  Transit  was  authorized  to 
perform  these  same  pooling  operations 
with  another  regulated  passenger . 
carrier,  Suburban  Trails,  Inc. 
(Suburban).  See  NJ  Transit  Bus 
Operations,  Inc. — Pooling — Suburban 
Trails,  Inc.,  No,  MC-F-19737  (ICC 
served  Mar.  19, 1991).  Effective  January 
3,  2003,  however.  Suburban  ceased 
serving  the  Route  9  Corridor,  withdrew 
from  the  pooling  agreement,  and  exited 
the  market.  By  the  filing  of  this 
application,  approval  is  being  sought  to 
allow  Academy  to  assume  Suburban's 
place  in  the  pooling  operation.- 

NJT  Bus  is  a  wholly  owned  subsidiary 
of  the  New  Jersey  Transit  Corporation, 


'  Applicants  concurrently  filed  a  petition  under 
49  U.S.C.  13541(a)  requesting  exemption  from  49 
U.S.C.  14302  so  as  to  enable  them  to  conduct 
interim  operations  under  their  ser\'ice  [X>oling 
agreement  for  a  period  of  not  more  than  50  days, 
or  such  other  time  as  the  Board  may  direct,  pending 
Board  action  on  the  pooling  application. 
Applicants'  request  was  granted  by  decision  served 
February  12.  2003  in  New  Jersey  transit  Bus 
Operations.  Inc. — Pooling— Academy  Lines.  L.L.C.. 
Exemption  Pursuant  to  49  U.S.C.  13541  From  the 
Pmvisions  of  49  U.S.C.  14302.  STB  Docket  No.  MC- 
F-20994  (STB  served  Feb.  12.  2003). 


2  In  an  application  filed  on  February  4.  2003  in 
STB  Docket  No.  MC-F-20997.  Coach  USA.  Inc..  et 
ai— Purchase  and  Sale  of  Assets — Academy  Bus. 
LLC.  et  al..  Coach  USA.  Inc.  and  two  of  its 
subsidiaries.  Suburban  Transit  Carp.,  and  Red  & 
Tan  Tours.  Inc.  (the  Coach, applicants),  and 
Academy  Bus.  L.L.C.  and  two  of  its  subsidiaries. 
Academy  Express.  L.L.C,  and  Academy  (the 
Academy  applicants)  state  that  they  have  entered 
into  a  transaction  to  'swap"  certain  interstate  and 
intrastate  motor  passenger  carrier  operating 
authorities  in  order  to  enhance  the  efficiency  of 
their  respective  operations.  The  Academy 
applicants  will  transfer  to  the  Coach  applicants  the 
"Academy  Routes."  while  the  Coach  applicants  will 
transfer  to  the  Academy  applicants  the  "Route  9 
Corridor  route,"  the  "Suburban  Atlantic  City 
Routes,"  and  the  "Red  &  Tan  Routes."  This 
proceeding  is  presently  pending  before  the  Board. 
Reference  is  made  to  it  here  because  Academy  and 
Suburban  (another  Coach  subsidiary)  are  involved 
in  the  instant  proceeding. 


10068 


Federal  Register /Vol.  68.  No.  41 /Monday,  March  3.  2003 /Notices 


an  instrumentality  of  the  State  of  New 
Jersey.  NJT  Bus  holds  operating 
authority  in  No.  MC-3647  and 
subnumbers  thereunder.  It  operates  a 
fleet  of  about  2,025  buses  and  conducts 
interstate  operations  over  approximately 
238  bus  routes,  including  commuter 
operations  to  and  from  the  PABT  in 
New  York  City.  NJT  Bus  currently 
operates  approximately  123  daily 
weekday  peak  period  trips  in  the  Route 
9^  Corridor  to  and  from  midtown 
Manhattan.  NY.  NJT  Bus  will  provide 
some  service  on  Satvudays  and  Sundays, 
but  on  a  substantially  reduced  basis 
compared  with  weekday  schedules. 

Academy  is  a  privately  held  New 
Jersey  limited  liability  company, 
holding  operating  authority  in  No.  MC- 
414016  and  subnumbers  thereunder. 
Applicant  operates  a  fleet  of  over  600 
buses  rendering  scheduled,  regular- 
route  intercity  operations  primarily  in 
commuter  services  from  specified 
origins  in  New  Jersey  to  various  points 
in  New  York  City,  including  the  PABT. 
Academy  presently  is  a  competitor  in 
the  Route  9  Corridor,  serving  the  Wall 
Street  area  of  lower  Manhattan,  rather 
than  the  PABT  in  midtown  Manhattan. 
Under  the  negotiated  pooling 
agreement.  Academy  anticipates' 
operating  approximately  74  daily 
weekday  pe^  period  trips  between  New 
Jersey  points  and  the  PABT.  Academy 
will  operate  from  the  gates  in  the  PABT 
that  are  used  by  NJT  Bus,  and 
passengers  will  board  and  alight  from 
buses  at  the  same  locations  both  in  New 
York  City  and  in  the  communities  along 
the  Route  9  Corridor. 

Applicants  assert  that  there  is 
substantial  competition  on  the  pooled 
route  to  protect  the  public  and  that  the 
pooling  agreement  does  not  threaten  to 
produce  an  unreasonable  restraint  on 
competition.  According  to  applicants, 
private  automobiles  provide  ample 
competition  for  the  pooled  operations 
on  the  Route  9  Corridor.  Moreover,  the 
New  Jersey  Coast  Line  and  the  Northeast 
Corridor  Line  are  not  too  distant  from 
the  Route  9  Corridor,  and  the  frequent 
weekday  rail  service  which  the  rail  arm 
of  NJ  Transit  and  the  National  Railroad 
Passenger  Corporation  (Amtrak)  offer  is 
another  alternative  available  to 
applicants'  passengers. 

Applicants  state  that  the  proposed 
pooling  of  the  bus  lines'  schedules  will 
result  in  better  service  to  the  public, 
will  render  operations  more  economical 
and  efficient,  and  will  not  unreasonably 
restrain  competition.  In  addition,  they 
assert  that  approval  of  the  transaction 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or 
the  conservation  of  energy  resoiu-ces. 


Copies  of  the  pooling  application  may 
be  obtained  free  of  charge  by  contacting 
applicants'  representatives. 
Alternatively,  the  application  may  be 
inspected  at  the  offices  of  the  Surface 
Transportation  Boeird,  Room  755,  during 
normal  business  hours,  or  a  copy  of  the 
application  may  be  obtained  from  the 
Board's  Web  site  at  "http:// 
www.stb.dot.gov." 

A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  the  New  York 
Department  of  Transportation,  Truck 
and  Bus  Safety  Section,  Room  501-A, 
Building  7A,  1220  Washington  Avenue, 
Albany,  NY  12232;  and  the  New  Jersey 
Department  of  Transportation/Office  of 
Regulatory  Affairs  (Commercial  Bus 
Inspection),  225  E.  State  Street,  P.O.  Box 
611,  Trenton,  NJ  08666-0611. 

Decided:  February  25,  2003. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-4888  Filed  2-28-03;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service;  Request  for 
Comments 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 

ACTION:  Notice  and  request  for 
comments. 

summary:  At  its  January  8th  public 
meeting,  the  Commission  established  its 
public-conunent  process.  This  process  is 
designed  to  ensure  that  every  affected 
and  interested  party  has  an  opportunity 
to  share  its  views  and  concerns  with  us. 
Pursuant  to  the  procedures  established 
at  the  January  8th  public  meeting,  the 
Commission  has  received  numerous 
written  comments  from  a  wide  variety 
of  sources.  Most  of  these  comments  are 
now  posted  on  the  Commission's  Web 
site  at  http://www.treas.gov/offices/ 
domestic-finance/,usps. 

To  ensure  that  all  views  are  properly 
considered  and  tested,  the  Commission 
will  give  interested  parties  an 
opportunity  to  respond  to  the  assertions 
and  recommendations  made  by  other 
parties  during  the  public-comment 
process.  Rebuttal  comments  should 
clearly  indicate  the  specific  assertion  or 
recommendation  that  is  being 
challenged  as  well  as  the  party  that  had 


advanced  this  assertion  or 
recommendation  in  its  public  comment. 

The  Commission  has  established  three 
methods  by  which  rebuttal  comments 
can  be  submitted  for  consideration  and 
review: 

1 .  Transmission  by  Email  to  the 
following  address: 
pcusps_rebuttal@do.treas.gov. 
Statements  can  be  embedded  in  the 
Email  as  ASCII  text  or  sent  as  a  MS 
Word  or  ASCII  text  attachment.  Do  not 
include  artwork  or  other  graphic 
elements. 

2.  Stored  on  3V2  inch  high  density 
computer  disk  as  a  MS  word  or  ASCII 
text  document  (Windows  format  only) 
and  mailed  or  hand-delivered  to: 
President's  Commission  on  the  United 
States  Postal  Service,  1120  Vermont 
Avenue,  NW.,  Suite  971,  Washington, 
DC  20005. 

3.  Typewritten  statements  may  be 
mailed  or  hand-delivered  to:  President's 
Commission  on  the  United  States  Postal 
Service,  1120  Vermont  Avenue,  NW., 
Suite  971 ,  Washington,  DC  20005. 

DATES:  E-mail  transmissions  of  all 
rebuttal  comments  must  be  received  by 
the  Commission  no  later  than  5  p.m. 
Eastern  Standard  Time  on  Thursday, 
March  13.  Mailed  submissions  must  be 
postmarked  no  later  than  5  p.m.  Eastern 
Standard  Time  on  Thursday,  March  13. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  this 
rebuttal  process,  please  contact  Randall 
Lewis  or  Jana  Sinclair  White  of  the 
Commission  staff  at  (202)  622-5930. 

SUPPLEMENTARY  information:  To  Jbe 
accepted  by  the  Commission,  rebuttal 
comments  must  not  exceed  a  maximimi 
length  of  10  pages  of  double-spaced 
written  text.  Please  be  aware  that  the 
Commission  may,  at  its  discretion,  post 
any  rebuttal  comments  it  receives  on  the 
Commission's  Web  site  at  http:// 
www.  treas.gov/offices/domestic- 
finance/usps. 

Roger  Kodat, 

Designated  Federal  Official. 

[FR  Doc.  03^819  Filed  2-28-03;  8:45  am] 

BILUNO  COOE  4811-16-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptrolier  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  SuiMnission  for  OMB 
Review;  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Ciurency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork . 
Reduction  Act  of  1995. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (collectively,  the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number. 

On  November  8,  2002,  the  agencies 
requested  public  comment  for  60  days 
on  proposed  revisions  to  the  Country 
Exposure  Report  and  the  Coxmtry 
Exposure  Information  Repprt,  which  are 
currently  approved  collections  of 
information.  After  considering  the  two 
comments  the  agencies  received,  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  of  which 
the  agencies  are  members,  adopted  the 
proposed  revisions. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
number(s)  and  will  be  shared  among  the 
agencies. 

OCC:  Comments  should  be  sent  to  the 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  Mailstop 
1-5,  Attention:  1557-0100,  250  E  Street, 
SW.,  Washington,  DC  20219.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.coawwnts@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW..  Washington.  DC  20219. 


You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Board:  Written  comments,  which 
should  refer  to  "Country  Exposure 
Report,  7100-0035,"  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federaIreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202^52-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  261.12,  except  as  provided  in  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/Legal,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  All 
comments  should  refer  to  "Country 
Exposure  Report,  3064-0017." 
Commenters  are  encoiu-aged  to  submit 
comments  by  fax  or  electronic  mail  [Fax 
number:  (202)  898-3838;  Internet 
address:  comments@fdic.gov]. 
Comments  also  may  be  hand-delivered 
to  the  guard  station  at  the  rear  of  the  550 
17th  Street  Building  (located  on  F 
Street)  on  business  days  between  7  a.m. 
and  5  p.m.  Comments  may  be  inspected 
and  photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW.,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Joseph  F.  Lackey,  Jr., 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503  or 
electronic  mail  to  jIackeyj@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.,  Washington,  DC  20219. 


Board:  Cynthia  M.  Ayouch,  Board 
Clearance  Officer,  (202)  452-2204, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW..  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 

FDIC:  Tamara  R.  Manly,  Management 
Analyst,  (202)  898-7453,  Legal  Division, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429. 

SUPPLEMENTARY  INFORMATION:  Request 
for  OMB  approval  to  extend,  with 
revision,  the  following  currently 
approved  collections  of  information: 

Report  Title:  Country  Exposure 
Report/Country  Exposure  Information 
Report.  

Form  Number:  FFIEC  009  and  FFIEC 
009a. 

Frequency  of  Response:  Quarterly. 

Affected  Public:  Business  or  other  for 
profit. 

For  OCC 

OMB  Number:  1557-0100. 

Estimated  Number  of  Respondents:  21 
(FFIEC  009),  21  (FFIEC  009a). 

Estimated  Average  Time  per 
Response:  30  burden  hours  (FFIEC  009), 
5.25  burden  hours  (FFIEC  009a). 

Estimated  Total  Annual  Burden: 
2,520  burden  hours  (FFIEC  009),  441 
burden  hours  (FFIEC  009a). 

For  Board 

OMB  Number:  7100-0035. 

Estimated  Number  of  Respondents:  31 
(FFIEC  009),  16  (FFIEC  009a). 

Estimated  Average  Time  per 
Response:  30  burden  hours  (FFIEC  009), 
5.25  burden  hours  (FFIEC  009a). 

Estimated  Total  Annual  Burden:  3720 
burden  hours  (FFIEC  009),  336  burden 
hours  (FFIEC  009a). 

For  FDIC 

OMB  Number:  3064-O017. 

Estimated  Number  of  Respondents:  22 
(FFIEC  009),  22  (FHEC  009a). 

Estimated  Average  Time  per 
Response:  30  burden  hours  (FFIEC  009). 
5.25  burden  hours  (FFIEC  009a). 

Estimated  Total  Annual  Burden: 
2.640  burden  hours  (FFIEC  009),  462 
burden  hours  (FFIEC  009a). 

General  Description  of  Reports 

These  information  collections  are 
mandatorv:  12  U.S.C.  161  and  1817  (for 
national  banks),  12  U.S.C.  248(a), 
1844(c),  and  3906  (for  state  member 
banks  and  bank  holding  companies); 
and  12  U.S.C.  1817  and  1820  (for 
insiu«d  state  nonmember  commercial 
and  savings  banks).  The  FFIEC  009 
information  collection  is  given 
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confidential  treatment  (5  U.S.C. 
552(b)(4)  and  (b)(8)).  The  FFIEC  009a 
information  collection  is  not  given 
confidential  treatment.  Small  businesses 
{i.e.,  small  banks)  are  not  affected. 

Abstract 

The  Country  Exposure  Report  (FFIEC 
009)  is  filed  quarterly  with  the  agencies 
and  provides  information  on 
international  claims  of  U.S.  banks  and 
bank  holding  companies  that  is  used  for 
supervisory  and  analytical  purposes. 
The  information  is  used  to  monitor 
country  exposure  of  banks  to  determine 
the  degree  of  risk  in  their  portfolios  and 
the  possible  impact  on  U.S.  banks  of 
adverse  developments  in  particular 
countries.  The  Country  Exposure 
Information  Report  (FFIEC  009a)  is  a 
supplement  to  the  FFIEC  009  and 
provides  publicly  available  information 
on  material  foreign  country  exposures 
(all  exposures  to  a  country  in  excess  of 
one  percent  of  total  assets  or  20  percent 
of  capital,  whichever  is  less)  of  U.S. 
banks  and  bank  holding  companies  that 
file  the  FFIEC  009  report.  As  part  of  the 
Country  Exposure  Information  Report, 
reporting  institutions  must  also  furnish 
a  list  of  countries  in  which  they  have 
lending  exposures  above  0.75  percent  of 
total  assets  or  15  percent  of  total  capital, 
whichever  is  less. 

Current  Action 

On  November  8,  2002,  the  OCC,  the 
Board,  and  the  FDIC  jointly  published  a 
notice  soliciting  comments  for  60  days 
on  proposed  revisions  to  the  FFIEC  009 
and  FFIEC  009a  (67  FR  68228).  The 
agencies  proposed  to  require  electronic 
submission  of  all  FFIEC  009  and  009a 
reports  effective  with  the  March  31, 
2003,  report  date.  The  agencies 
proposed  to  have  the  Board  collect  and 
process  the  FFIEC  009  and  009a  reports 
on  their  behalf  via  the  Federal  Reserve 
System's  Internet  Electronic  Submission 
(lESUB)  system.  Electronic  filing 
capability  via  lESUB  is  available  on  the 
Internet  through  the  use  of  data  entry  or 
a  file  transfer  feature.  These  methods  are 
secure  and  result  in  a  minimal  burden 
to  banks  and  bank  holding  companies. 
The  agencies  would  no  longer  accept 
paper  (hard  copy)  reports  from  banks 
and  bank  holding  companies  after  the 
December  31,  2002,  report  date.  The 
submission  deadline  would  remain  45 
calendar  days  after  the  report  date.  No 
other  changes  to  the  FFIEC  009 
reporting  forms  or  the  FFIEC  009a 
reporting  forms  and  instructions  were 
proposed. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Comments  Received  on  the  Agencies' 
Proposal 

In  response  to  the  November  8,  2002, 
notice,  the  agencies  received  2  comment 
letters,  one  from  a  banking  organization 
and  one  from  a  bankers'  association. 
The  two  commenters  alluded  to  their 
familiarity  with  the  lESUB  system  filing 
requirements  and  supported  the 
proposed  submission  method.  However, 
the  commenters  expressed  concern 
about  the  start-up  time  and  effort 
required  to  initially  submit  their  FFIEC 
009  and  009a  reports  electronically.  The 
commenters  specifically  cited  the  lack 
of  currently  approved  FFIEC  009  and 
009a  vendor  software  applications  as  a 
concern.  The  commenters 
recommended  the  agencies  investigate 
the  possibility  of  providing  a 
standardized  pre-formatted  form  for  file 
transfer  submission  to  alleviate  this 
concern. 

The  FFIEC  and  the  agencies  have 
considered  the  comments  received  and 
determined  that  it  would  not  be 
practical  or  necessary  for  the  Board,  or 
the  Federal  Reserve  district  banks,  to 
create  a  specific  pre-formatted  form  for 
filing  the  FFIEC  009  and  009a  via  lESUB 
using  the  file  transfer  method.  Rather 
than  developing  a  pre-formatted  form 
for  file  transfer  submissions,  the  Federal 
Reserve  district  banks  will  provide 
technical  assistance  to  any  respondent 
who  needs  assistance  creating  files  for 
their  initial  FFIEC  X)09  and  009a 
submission  via  lESUB.  Any  FFIEC  009 
and  009a  respondent  who  needs 
assistance  is  encouraged  to  visit  the 
Federal  Reserve  System  Web  site 
http  ://www.  report  ingan  dreserves.org/ 
req.html  for  additional  information  on 
lESUB.  The  Web  site  also  includes  a 
link  that  respondents  may  use  to  contact 
their  local  Federal  Reserve  district  bank 
for  assistance  with  lESUB. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 


e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  bnrden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated:  February  24.  2003. 
Mark  I.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  25.  2003. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington.  DC.  this  24th  day  of 
February.  200.3. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
E.\eculive  Secretary. 

(FR  Doc;.  03-4911  Filed  2-28-03;  8:45  am] 
BiUJNG  0006  4810-33-^;  6210-01-P;  6714-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

summary:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  wi4l  be  held 
Tuesday,  April  1,2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  April  1,  2003,  from  3  p.m. 
e.s.t.  to  4:30  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
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customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-^23-7977,  or  write  Inez  E.  De 
Jesus,  TAP  Office,  1000  South  Pine 
Island  Rd..  Suite  340,  Plantation.  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  L,ast  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  26,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-4883  Filed  2-28-03;  8:45  am) 

BILLING  COOe  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

summary:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 
Tuesday,  March  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday, 
March  18.  2003.  from  1:30  to  3  pm  EST 
via  a  telephone  conference  call.  If  you 
would  like  to  have  the  Joint  Committee 
of  TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  414- 
297-1611,  or  write  Barbara  Toy,  TAP 
Office,  MS-1006-MIL,  310  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53203-2221.  or  FAX  to  414-297-1623. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Barbara  Toy.  Ms. 
Toy  can  be  reached  at  1-888-912-1227 


or  414-297-1611,  or  FAX  414-297- 
1623. 

The  agenda  urill  include  the 
following:  Monthly  conmiittee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  24,  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-4884  Filed  2-28-03;  8:45  am) 
BILUNG  COOE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission  will  meet  on  Tuesday, 
Wednesday  and  Thursday,  March  11. 12 
and  13,  2003,  in  the  first  floor 
conference  room,  1575  Eye  Street.  NW., 
Washington.  DC.  On  March  11,  the 
meeting  will  be  from  8:30  a.m.  xmtil 
2:30  p.m.  On  March  12  and  13.  the 
meeting  will  be  from  8:30  a.m.  until  5 
p.m.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  Commission  is  to 
conduct  an  external  assessment  of  VA's 
capital  asset  needs  and  to  assure  that 
stakeholder  and  beneficiary  concerns 
are  fully  addressed.  The  Commission 
will  consider  recommendations 
prepared  by  VA's  Under  Secretary  for 
Health,  veterans  service  organizations, 
individual  veterans.  Congress,  medical 
school  affiliates,  VA  employees,  local 
government  entities,  community  groups 
and  others.  Following  its  assessment, 
the  Commission  will  make  specific 
recommendations  to  the  Secretary  of 
Veterans  Affairs  regarding  the 
realignment  and  allocation  of  capital 
assets  necessary  to  meet  the  demands 
for  veterans  health  care  services  over  the 
next  20  years. 

This  is  the  second  meeting  of  the 
Conunission.  On  March  11.  the 
principal  agenda  topic  is  a  detailed 
briefing  and  discussion  of  the  CARES 
Demand  Model.  On  March  12,  the 
Commission  will  receive  detailed 
briefings  and  discuss  CARES  Market 
Areas,  Gap  Analysis,  Special  Disability 
Populations  and  Stakeholder 
Communication.  On  March  13,  the 
Commission  will  receive  a  detailed 


briefing  and  disctiss  CARES  Plaiming 
Initiatives. 

No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  However,  interested 
persons  may  either  attend  or  file 
statements  with  the  Commission. 
Written  statements  may  be  filed  either 
before  the  meeting  or  within  10  days 
after  the  meeting  and  addressed  to: 
Department  of  Veterans  Affairs,  CARES 
Commission  (OOCARES),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
Any  member  of  the  public  wishing 
additional  information  should  contact 
Mr.  Richard  E.  Larson  at  (202)  501- 
2000. 

Dated:  February  24.  2003. 

By  Direction  of  the  Secretary: 
E.  Philip  Riggin, 
Committee  Management  Officer 
(FR  Doc.  03-4906  Filed  2-28-03;  8:45  am] 

BILLING  COOE  832<M)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President's  Task  Force  To  Improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans  is 
scheduled  for  Thursday,  March  6,  2003, 
beginning  at  9  a.m.  and  adjourning  at  5 
p.m.  The  meeting  will  be  held  in  the 
Horizon  Ballroom  of  the  Ronald  Reagan 
Building  International  Trade  Center, 
1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  and  is  open  to  the 
general  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  military 
retirees  who  are  also  eligible  for  benefits 
ftt)m  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accotmting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportunities  through 
partnership  between  VA  and  DoD.  to 
maximize  the  use  of  resources  and 
infrastructure,  including  buildings, 
information  technolog>'  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services. 
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The  morning  and  afternoon  sessions 
will  be  a  discussion  of  format  and  issues 
for  the  Final  Report  to  the  President. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director,  President's 


Task  Force  to  Improve  Health  Care 
Delivery  for  Oiu  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington, 
Virginia  22209. 

Dated:  February  24,  2003. 


By  Direction  of  the  Secretary: 
E.  Philip  Riggin. 
Committee  Management  Officer. 
[FR  Doc.  03-4905  Filed  2-28-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  Issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  FAA-2003-14449;  Notice  No. 
03-03] 

RIN  2120-AH78 

Enhanced  Flight  Vision  Systems 

Correction 

In  proposed  rule,  document  03-3265 
beginning  on  page  6802  in  the  issue  of 


Monday,  February  10,  2003  make  the 
following  corrections: 

§91.175    [Corrected] 

1.  On  page  6807,  in  §  91.175,  in  the 
third  column,  under  the  heading  "EFVS 
Proposed  Rule"  in  paragraph  (c),  in  the 
second  line,  "paragraph  (1)"  should 
read  "paragraph  (1)". 

2.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  under  the 
same  heading,  in  paragraph  (e)(1),  in  the 
first  line,  the  words  "pilot  operating" 
should  be  removed. 

3.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  under  the 
same  heading,  in  the  same  paragraph,  in 
the  second  line  "paragraph  (c)  or  (1)"     • 
should  read  "paragraph  (c)  or  (1)". 

4.  Oh  the  same  page,  in  the  same 
section,  in  the  same  column,  under  the 
same  heading,  in  paragraph  (1),  in  the 
first  line,  the  words  "may  land  that 
approach"  should  be  removed. 


5.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  under  the 
seune  heading,  in  the  same  paragraph,  in 
the  fifth  line,  "at  any  airport  at  any 
ciirport"  should  read  "at  any  airport". 

6.  On  page  6808,  in  the  same  section, 
in  the  third  coliunn,  under  the  heading 
"EFVS  Proposed  Rule",  in  paragraph 
(1)(7),  in  the  third  line,  "his"  should 
read  "has". 

[FR  Doc.  C3-3265  Filed  2-28-03;  8:45  am] 
Fixing  code  isos-oi-o 
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March  3,  2003 
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Advertising  of  Alcohol  Bever^es  (99R- 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts  4,  5,  and  7 

[TTB  T.D.-1;  Ret:  ATF  Notice  Nos.  884,  892, 
and  896] 

RIN:  1512-AB97 

Health  Claims  and  Other  Health- 
Related  Statements  in  the  Labeling  and 
Advertising  of  Alcohol  Beverages 
(99R-199P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB).  Treasury. 
ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  TTB  is  amending  the 
regulations  to  prohibit  the  appearance 
on  labels  or  in  advertisements  of  any 
health-related  statement,  including  a 
specific  health  claim,  that  is  untrue  in 
any  particular  or  tends  to  create  a 
misleading  impression.  A  specific 
health  claim  on  a  label  or  in  an 
advertisement  is  considered  misleading 
unless  the  claim  is  truthful  and 
adequately  substantiated  by  scientific 
evidence;  properly  detailed  and 
qualified  with  respect  to  the  categories 
of  individuals  to  whom  the  claim 
applies;  adequately  discloses  the  health 
risks  associated  with  both  moderate  and 
heavier  levels  of  alcohol  consumption; 
and  outlines  the  categories  of 
individuals  for  whom  any  levels  of 
alcohol  consumption  may  cause  health 
risks.  In  addition,  TTB  will  consult  with 
the  Food  and  Drug  Administration 
(FDA),  as  needed,  on  the  use  of  specific 
health  claims  on  labels.  If  FDA 
determines  that  a  specific  health  claim 
is  a  drug  claim  that  is  not  in  compliance 
with  the  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  TTB  will 
not  approve  the  use  of  such  statement 
on  a  label. 

Health-related  statements  that  are  not 
specific  health  claims  or  health-related 
directional  statements  will  be  evaluated 
on  a  case-by-case  basis  to  determine  if 
they  tend  to  mislead  consumers.  The 
final  rule  provides  that  health-related 
directional  statements  (statements  that 
direct  or  refer  consumers  to  a  third  party 
or  other  source  for  information 
regarding  the  effects  on  health  of 
alcohol  consumption)  will  be  presumed 
misleading  unless  those  statements 
include  a  brief  disclaimer  advising 
consumers  that  the  statement  should  not 
encourage  c;onsumption  of  alcohol  for 
health  reasons,  or  some  other 
appropriate  disclaimer  to  avoid 
misleading  consumers.  TTB  believes 
that  the  final  regulations  will  ensure 


that  labels  and  advertisements  do  not 

contain  statements  or  claims  that  would 

tend  to  mislead  the  consumer  about  the 

significant  health  consequences  of 

alcohol  consumption. 

DATES:  This  rule  is  effective  June  2, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Foster,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8210). 
SUPPLEMENTARY  INFORMATION:  Please 
note:  References  to  "ATF"  are  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  as  it  existed  before  January  24, 
2003.  The  new  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau  (TTB)  has  taken 
over  the  foimer  ATF's  responsibilities 
for  alcohol  beverage  labeling 
regulations. 
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Authority  and  Issuance  , 

I.  Background 

The  Federal  Alcohol  Administration 
Act  (FAA  Act).  27  U.S.C.  205(e)  and  (f), 
authorizes  TTB  to  issue  regulations  on 
the  packaging,  labeling  and  advertising 
of  alcohol  beverages  in  order  to  prohibit 
deception  of  the  consumer,  and  to 
prohibit,  irrespective  of  falsity, 
statements  relating  to  analyses, 
guarantees,  and  scientific  or  irrelevant 
matters  that  are  likely  to  mislead  the 
consumer.  The  FAA  Act  generally 
requires  bottlers  and  importers  of 
alcohol  beverages  to  obtain  certificates 
of  label  approval  prior  to  the  bottling  or 
importation  of  alcohol  beverages  for  sale 
in  interstate  commerce.  Pre-approval  of 
advertising  is  not  required  by  the  FAA 
Act. 

Regulations  that  implement  the 
provisions  of  section  205(e)  and  (f),  as 
they  relate  to  the  labeling  and 
advertising  of  wine,  distilled  spirits,  and 
malt  beverages,  are  set  forth  in  Title  27, 
Code  of  Federal  Regulations  (CFR),  parts 
4,  5,  and  7,  respectively.  These  current 
regulations  prohibit  the  appearance  on 
labels  or  in  advertisements  of  any 
statement,  design,  representation, 
pictorial  representation,  or  device 
representing  that  the  use  of  wine, 
distilled  spirits,  or  malt  beverages  has 
curative  or  therapeutic  effects  if  the 
representation  is  untrue  in  any 
particular  or  tends  to  create  a 
misleading  impression.  This  standard 
originated  more  than  60  years  ago  with 
the  initial  labeling  and  advertising 
regulations  issued  under  the  FAA  Act. 

TTB  and  its  predecessor  agencies 
have  historically  taken  a  very  strict  view 
of  the  regulatory  prohibition  on  false  or 
misleading  curative  or  therapeutic 
claims  about  alcohol  beverages.  This 
strict  interpretation  is  based  on  the  view 
that  "distilled  spirits,  wines  and  malt 
beverages  are,  in  reality,  alcoholic 
beverages  and  not  medicines  of  any  sort, 
*   *   *.'FA-129,  dated  January  5.  1938. 

In  view  of  the  undisputed  health  risks 
associated  with  alcohol  consumption, 
we  and  our  predecessors  have  always 
taken  the  position  that  statements 
attributing  positive  effects  on  health  to 
the  consumption  of  alcohol  beverages 
are  misleading  unless  such  statements 
are  appropriately  qualified  and  properly 
balanced.  TTB  views  statements  that 
make  substantive  claims  regarding 
health  benefits  associated  with  alcohol 
beverage  consumption  (e.g.,  "moderate 
alcohol  consumption  is  good  for  your 
health")  as  making  curative  or 
therapeutic  claims.  Claims  that  set  forth 
only  a  partial  picture  or  representation 
might  be  as  likely  to  mislead  the 
consumer  as  those  that  are  actually 
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false.  A  claim  that  is  supported  by 
scientific  evidence  might  still  mislead 
the  consumer  without  appropriate 
qualification  and  detail.  Any  such  claim 
is  considered  misleading  unless  it  is 
properly  qualified  and  balanced, 
sufficiently  detailed  and  specific,  and 
outlines  the  categories  of  individuals  for 
whom  any  positive  effects  on  health 
would  be  outweighed  by  numerous 
negative  effects  on  health. 

n.  Health  Consequences  of  Alcohol 
Consumption 

The  risks  associated  with  alcohol 
consumption  are  well  documented.  In 
Notice  No.  884,  ATF  siunmarized  these 
risks  as  set  forth  in  an  article  by  Charles 
H.  Heimekens,  M.D.  as  follows: ' 

The  hazards  of  heavy  alcohol  consumption 
are  clear  and  substantial  and  have  far- 
reaching  health  and  social  consequences. 
Alcohol  is  the  second  leading  cause  of 
preventable  deaths  in  the  United  States  as 
well  as  most  industrialized  countries,  second 
only  to  cigarette  smoking.  Drinking  increases 
the  risk  of  cancer  of  the  liver,  mouth,  tongue, 
and  esophagus  and  has  been  implicated  as  a 
cause  of  3  to  5  percent  of  all  cancer  deaths. 
Heavy  alcohol  consumption  is  also 
associated  with  increased  risks  of 
hemorrhagic  stroke  and  cardiomyopathy,  and 
it  predisposes  to  hepatic  cirrhosis,  the  ninth 
most  common  cause  of  death  in  the  United 
States.  In  pregnant  women,  heavy  alcohol 
consumption  is  associated  with  fetal  alcohol 
syndrome.  Alcohol  drinking  is  also 
implicated  in  over  40  percent  of  all  fatal 
traffic  crashes,  which  are  a  chief  cause  of 
premature  deaths  in  younger  people,  and  it 
is  associated  with  suicides,  industrial 
accidents,  sex  crimes,  robberies,  and 
murders.  It  is  estimated  that  14  million  U.S. 
residents  suffer  from  alcohol  abuse  and 
dependence,  and  76  million  are  affected  by 
its  presence  in  a  family  member.  (Citations 
omitted). 

It  is  true  that  heavier  levels  of  alcohol 
consumption  cause  many  of  these 
health  risks.  It  is  also  true  that  there  are 
millions  of  Americans  with  alcohol 
dependency  problems  who  find 
themselves  unable  or  unwilling  to 
control  their  consumption  of  alcohol. 
Given  the  serious  health  risks  associated 
with  higher  levels  of  alcohol 
consumption,  and  given  the  fact  that 
most  medical  studies  agree  that  the 
effects  of  moderate  consumption  differ 
from  individual  to  individual,  it  was 
ATF's  longstanding,  and  is  now  our, 
position  that  any  claim  associating 
health  benefits  writh  moderate  alcohol 
consiunption  must  be  carefully 
evaluated  to  ensure  that  it  does  not 
mislead  the  consumer  about  the  various 
health  consequences  related  to  the 
consumption  of  alcohol  beverages. 

Prior  to  engaging  in  this  rulemaking, 
ATF  recognized  that  there  were  several 
scientific  studies  establishing  a  link 


between  moderate  alcohol  coiisumption 
and  a  reduced  risk  of  coronary  artery 
disease  {"CAD").^  However,  it  was 
ATF's  conclusion  that  there  was  not 
significant  scientific  evidence  to 
support  an  unqualified  conclusion  that 
moderate  alcohol  consiunption  has  net 
health  benefits  for  all  or  even  most 
individual  consimiers.  Some  studies 
have  suggested  that  only  older  drinkers 
wiU  accrue  any  net  health  benefits  from 
moderate  alcohol  consumption.  ^  This  is 
because  younger  individuals  have  such 
a  low  risk  for  coronary  artery  disease, 
and  are  much  more  likely  to  be  at  risk 
from  alcohol  consumption,  even  at 
lower  levels.  This  difference  in  risk 
factors  has  been  explained  as  follows:'' 

The  net  outcome  of  all-cause  mortality 
associated  with  a  certain  alcohol 
consumption  level  therefore  also  depends  on 
the  drinker's  absolute  risk  of  dying  from 
these  various  causes.  Accordingly,  older 
people — who  are  at  high  absolute  risk  of 
coronary  heart  disease  and  ischemic  stroke 
and  at  low  risk  for  injury,  cirrhosis,  and  other 
alcohol-related  diseases'are  most  likely  to 
benefit  from  low  levels  of  alcohol 
consumption.  In  contrast;  for  men  and 
women  under  age  40,  who  have  relatively 
low  absolute  risk  of  dying  from  strokes,  heart 
disease,  and  alcohol-related  diseases  but  a 
high  absolute  risk  of  dying  from  injury,  all- 
cause  mortality  will  increase  even  at 
relatively  low  alcohol-consumption  levels. 
*   *   *.  Finally,  the  absolute  risk  of  death 
from  injury  or  coronary  heart  disease  is  lower 
in  young  women  than  in  young  men,  leading 
to  an  increase  in  all-cause  mortality  even  in 
young  women  who  are  light  drinkers  (less 
than  two  drinks  every  3  days)  compared  with 
abstainers.  (Citations  omitted). 

Overall,  the  available  scientific 
literature  establishes  that  there  may  be 
serious  health  risks  associated  with 
heavy  as  well  as  moderate  alcohol 
consumption,  depending  on  the 
individual.^ 

m.  Industry  Circular  93-8 

On  August  2,  1993,  ATF  published 
Industry  Circular  93-8.  The  circular 
generally  restated  ATF's  longstanding 
position  regarding  misleading  ciuative 
and  therapeutic  claims.  ATF  explained 
that  claims  that  set  forth  only  a  partial 
picture,  representation,  or  truth  might 
be  as  likely  to  mislead  the  consumer  as 
those  that  are  actually  false.  Thus,  a 
statement  that  attributed  health  benefits 
to  the  moderate  consumption  of  alcohol 
beverages,  even  if  backed  up  by  medical 
evidence,  might  have  an  overall 
misleading  effect  if  such  statement  was 
not  properly  qualified,  did  not  give  all 
sides  of  the  issue,  and  did  not  outline 
the  categories  of  individuals  for  whom 
any  such  positive  effect  woiUd  be 
outweighed  by  numerous  negative 
effects  on  health. 


ATF  also  explained  that  its  poUcy 
regarding  health  claims  on  labels  had 
been  reinforced  by  the  1988  enactment 
of  the  Alcoholic  Beverage  Labeling  Act 
(ABLA),  27  U.S.C.  213  et  seq.  The  ABLA 
contains  a  declaration  of  policy  and 
purpose  which  states  that  the  Congress 
finds  that  "the  American  public  should 
be  informed  about  the  health  hazards 
that  may  result  fit)m  the  consumption  or 
abuse  of  alcoholic  beverages,  and  has 
determined  that  it  would  be  beneficial 
to  provide  a  clear,  nonconfusing 
reminder  of  such  hazards,  and  that  there 
is  a  need  for  national  uniformity  in  such 
reminders  in  order  to  avoid  the 
promulgation  of  incorrect  or  misleading 
information  and  to  minimize  burdens 
on  interstate  commerce."  27  U.S.C.  213. 
As  a  result  of  this  concern,  the  ABLA 
requires  that  any  alcohol  beverage 
container  held  for  sale  or  distribution  in 
the  United  States  must  bear  the 
following  statement  on  the  label: 

Government  Warning:  (1)  According  to  the 
Surgeon  General,  women  should  not  drink 
alcoholic  beverages  during  pregnancy 
because  of  the  risk  of  birth  defects.  (2) 
Consumption  of  alcoholic  beverages  impairs 
your  ability  to  drive  a  car  or  operate 
machinery,  and  niay  cause  health  problems. 

It  is  clear  that  one  of  the  purposes  of 
the  ABLA  was  to  avoid  confusing  the 
American  public  about  the  health 
hazards  associated  with  the 
consumption  of  alcohol  beverages.  In 
order  to  effectuate  this  goal.  Congress 
prescribed  specific  language  that  must 
appear  on  the  labeb  of  alcohol  beverage 
containers.  To  the  extent  that  the  oveiall 
message  of  any  health  claim  is 
inconsistent  with  the  message  of  the 
Government  warning  statement,  then  it 
may  result  in  label  information  that  is 
confusing  and  could  mislead  the 
consiuner,  and  would  thus  be 
prohibited  under  the  FAA  Act. 

hi  Industry  Circular  93-8,  ATF  further 
noted  that  other  Federal  agencies,  such 
as  the  Food  and  Drug  Administration 
and  the  Federal  Trade  Commission, 
might  have  jurisdiction  over  certain 
aspects  of  advertising  and  labeling 
issues  involving  health  claims.  We  will 
address  this  issue  further  in  section  IV 
("Role  of  Other  Federal  Agencies  with 
Respect  to  Specific  Health  Claims  and 
other  Health-Related  Statements"). 

ATF  also  stated  that  the  distribution 
of  advertising  materials  that  included 
the  full  text  of  the  April  1992  edition  of 
"Alcohol  Alert,"  a  publication  of  the 
National  Institute  on  Alcohol  Abuse  Mid 
Alcoholism  (NIAAA),  would  not  be  in 
violation  of  current  regulations.  This 
NIAAA  publication  provides  a 
comprehensive  discussion  of  the  health 
consequences  of  moderate  alcohol 
consumption.  The  industry  circular 
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stated  that  if  the  advertising  materials 
also  contained  editorializing, 
advertising  slogans,  or  exhortations  to 
consume  the  product,  ATF  would 
evaluate  the  additional  text  to  determine 
whether  or  not  the  advertisement 
presented  a  balanced  picture  of  the  risks 
associated  with  alcohol  consumption.  In 
addition,  ATF  stated  that  the  use  of 
buttons,  shelf  talkers  (additional 
product  information  placed  on  the  retail 
shelf),  table  tents,  and  similar  items  that 
excerpt  any  portion  of  the  NIAAA 
publication, 'contain  health  slogans  or 
other  inferential  statements  drawn  from 
this  publication,  or  are  based  on  any 
other  publication  or  article  citing  the 
health  beneflts  of  alcohol  consumption, 
would  be  closely  scrutinized  to 
determine  if  they  presented  a  balanced 
picture  of  the  risks  associated  with 
alcohol  consumption. 

ATF  reminded  industry  members  in 
Industry  Circular  93-8  that  substantive 
health  claims  on  labels  are  considered 
to  be  misleading  unless  they  are 
properly  qualified,  present  all  sides  of 
the  issue,  and  outline  the  categories  of 
individuals  for  whom  any  positive 
effects  on  health  would  be  outweighed 
by  numerous  negative  effects  on  health. 
Finally,  ATF  stated  that  it  intended  to 
initiate  rulemaking  on  this  issue; 
however,  pending  rulemaking,  ATF 
would  continue  to  evaluate  claims  in 
labeling  and  advertising  on  a  case-by- 
case  basis. 

rV.  Role  of  Other  Federal  Agencies 
With  Respect  to  Specific  Health  Claims 
and  Other  Health-Related  Statements 

While  TTB  now  has  primary 
jurisdiction  over  the  labeling  and 
advertising  of  alcohol  beverages,  under 
certain  circumstances  the  labeling  and 
advertising  of  alcohol  beverages  may 
also  be  subject  to  the  jurisdiction  of  the 
Food  and  Drug  Administration  (FDA)  or 
the  Federal  Trade  Commission  (FTC). 
For  example,  since  certain  wine 
products  containing  less  than  7  percent 
alcohol  by  volume  are  not  wines  subject 
to  the  FAA  Act,  the  labeling  of  such 
products  generally  falls  within  FDA's 
jurisdiction.  ATF  always  utilized,  as 
TTB  does  now,  the  scientific  and  public 
health  expertise  of  FDA  in  approving 
ingredients  in  alcohol  beverages, 
requiring  label  disclosure  of  certain 
substances,  and  identifying  adulterated 
alcohol  beverages  that  are  deemed 
mislabeled. 

By  letter  dated  April  9,  1993,  FDA 
advised  ATF  that  certain  curative, 
therapeutic,  or  disease-prevention 
claims  for  an  alcohol  beverage  might 
place  the  product  in  the  category  of  a 
drug  under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDC  Act),  21  U.S.C. 


321(g)(1)(B).  FDA  evaluates  health 
claims  on  food  labels  piusuant  to  its 
authority  under  the  FFDC  Act.  as 
amended  by  the  Nutrition  Labeling  and 
Education  Act  (NLEA).  Pub.  L.  101-535 
(1990).  The  law  provides  that  a  food 
product  is  misbranded  if  it  bears  a  claim 
that  characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  certain  procedures 
mandated  by  FDA.  21  U.S.C. 
343(r)(l)(B).  FDA's  regulations  provide 
that  FDA  will  approve  a  health  claim 
when  it  determines,  "based  on  the 
totality  of  publicly  available  scientific 
evidence"  that  there  is  "significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  that 
the  claim  is  supported  by  such 
evidence.  "  21  CFR  101.14(c). 

FTC's  general  jurisdiction  over 
advertising  extends  to  alcohol 
beverages.  In  a  policy  statement 
published  in  the  Federal  Register  on 
June  1,  1994  (59  FR  28394).  FTC  stated 
that  it  is  necessary  to  examine  "whether 
qualified  claims  are  presented  in  a 
manner  that  ensures  that  consumers 
understand  both  the  extent  of  the 
support  for  the  claim  and  the  existence 
of  any  significant  contrary  view  within 
the  scientific  community."  The  FTC 
policy  statement  stated  that  an 
unqualified  health  claim  in  the 
advertising  of  a  food  was  likely  to  be 
deceptive  if  the  food  also  contained  a 
nutrient  that  increased  the  risk  for 
another  disease  or  health-related 
condition,  and  the  risk-increasing 
nutrient  was  closely  related  to  the 
subject  health  claim. 

V.  Fourth  Edition  of  the  Dietary 
Guidelines  for  Americans  (1995) 

The  Fourth  Edition  (1995)  of  the 
"Dietary  Guidelines  for  Americans"  was 
published  by  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  in  1996.  This  edition  of 
the  Guidelines  contained  a  detailed 
discussion  of  the  health  consequences 
of  alcohol  consumption. 

The  1995  Guidelines  acknowledged 
that  "[cjurrent  evidence  suggests  that 
moderate  drinking  is  associated  with  a 
lower  risk  for  coronary  heart  disease  in 
some  individuals."  The  Guidelines  then 
went  on  to  discuss  the  "serious  health 
problems"  caused  by  higher  levels  of 
alcohol  consumption,  including 
increased  risk  for  high  blood  pressure, 
stroke,  and  heart  disease. 

The  1995  Guidelines  recommended 
that  if  adults  chose  to  drink  alcohol 
beverages,  they  should  consume  them 
only  in  moderation.  The  term 


"moderation"  was  defined  as  no  more 
than  one  drink  per  day  for  women  and 
no  more  than  two  drinks  per  day  for 
men.  However,  the  1995  Guidelines 
stressed  that  many  people  should  not 
drink  alcohol  beverages  at  all,  including 
children  and  adolescents,  women  who 
are  trying  to  conceive  or  who  are 
pregnant,  individuals  who  plan  to  drive 
or  take  part  in  activities  that  require 
attention  or  skill,  and  individuals  using 
prescription  and  over-the-counter 
medications.  Finally,  the  1995 
Guidelines  suggested  that  individuals  of 
any  age  who  could  not  restrict  their 
drinking  to  moderate  levels  should  not 
drink  at  all. 

VI.  Competitive  Enterprise  Institute 
Petition 

On  May  9, 1995,  the  Competitive 
Enterprise  Institute  (CEI)  submitted  a 
petition  asking  ATF  to  issue  a  rule 
allowing  alcohol  beverage  labels  and 
advertisements  to  carry  statements 
regarding  the  purported  benefits  of 
moderate  alcohol  consumption.  More 
specifically,  CEI  proposed  that  ATF 
issue  a  rule  specifically  allowing  the 
following  statement  to  appear  on  labels 
and  in  advertisements:  "There  is 
significant  evidence  that  moderate 
consumption  of  alcoholic  beverages  may 
reduce  the  risk  of  heart  disease."  By 
letter  dated  November  10, 1995,  CEI 
submitted  a  survey  purporting  to  show 
that  less  than  42  percent  of  the  general 
public  was  "aware  of  the  medical 
benefits  of  moderate  consumption." 

By  letter  dated  January  13,  1997,  ATF 
denied  CEl's  rulemaking  petition.  ATF 
determined  that  CEI's  proposed  claim 
was  not  appropriately  qualified,  in  that 
it  did  not  define  the  categories  of 
individuals  for  whom  there  would  be  no 
appreciable  benefits  (such  as  younger 
individuals  already  at  low  risk  of  heart 
disease),  or  individuals  for  whom  there 
would  be  significant  risks  associated 
with  moderate  alcohol  consumption 
(such  as  recovering  alcoholics  and 
persons  otherwise  at  risk  for  alcohol 
abuse,  or  people  with  certain  medical 
conditions).  "The  claim  was  not 
balanced,  in  that  it  did  not  explain  the 
significant  risks  associated  with  higher 
levels  of  alcohol  consumption,  as  well 
as  the  potential  risks  of  moderate 
alcohol  consumption  for  certain 
individuals.  ATF  found  that  the  claim, 
taken  in  isolation,  would  tend  to 
mislead  the  consumer  about  the 
significant  health  consequences  of 
alcohol  consumption. 

Before  ATF  had  issued  its  denial  of 
CEFs  petition,  CEI  had  filed  suit 
(October  29, 1996)  in  the  United  States 
District  Court  for  the  District  of 
Columbia,  challenging  ATF's  delay  in 


acting  on  its  petition.  In  1997,  CEI 
amended  its  complaint  to  challenge 
ATF's  denial  of  the  rulemaking  petition. 
CEI  also  alleged  that  ATF  had  a  "de 
facto"  ban  on  the  use  of  health  claims, 
which  violated  the  First  Amendment 
and  the  FAA  Act.  In  1998,  the  district 
court  granted  the  Government's  motion 
for  summary  judgment  on  CEI's 
challenge  to  the  denial  of  its  rulemaking 
petition.  Both  parties  filed  motions  for 
summary  judgment  on  the  remaining 
issues. 

Vn.  Other  Health-Related  Statements 
on  Alcohol  Beverage  Labels 

On  February  4, 1999,  ATF  approved 
two  applications  for  certificates  of  label 
approval  bearing  directional  health- 
related  statements  directing  consumers 
to  the  Dietary  Guidelines  or  their  family 
doctor  for  information  about  the  "health 
effects  of  wine  consiunption."  ATF 
approved  those  labels  based  on  its 
determination  that  the  statements  were 
not  substantive  health  claims,  but 
instead  were  neutral  statements 
directing  consumers  to  third  parties  for 
additional  information  regarding  the 
effects  on  health  of  alcohol 
consumption.  The  first  approved 
labeling  statement  read  as  follows: 

The  proud  people  who  made  this  wine 
encourage  you  to  consult  your  family  doctor 
about  the  health  effects  of  wine  consumption. 

The  second  labeling  statement  read  as 
follows: 

To  learn  the  health  effects  of  wine 
consumption,  send  for  the  Federal 
Government's  Dietary  Guidelines  for 
Americans.  Center  for  Nutrition  Policy  and 
Promotion.  USDA,  1120  20th  Street,  NW., 
Washington,  DC  20036  or  visit  its  web  site: 
http://www.usda.gov/fcs/cnpp.htm. 

Prior  to  being  ^proved,  the  two 
applications  received  a  great  deal  of 
public  attention,  hi  July  of  1997,  both 
HHS  and  FTC  urged  ATF  not  to  approve 
the  labels  until  a  consumer  survey  was 
conducted.  In  that  same  month, 
Senators  Robert  Byrd  and  Strom 
Thurmond  wrote  to  the  Secretary  of  the 
Treasury,  also  raising  several  concerns 
about  the  proposed  labeling  statements. 
ATF  also  received  several  letters  from 
public  health  organizations  concerned 
that  the  labels  would  encourage 
consumers  to  consume  alcohol 
beverages  for  health  reasons.  In  view  of 
these  concerns,  ATF  decided  to  defer 
final  actioii  on  the  labels  pending  the 
completion  of  a  consumer  survey  by  the 
Center  for  Substance  Abuse  Prevention 
(CSAP),  a  component  of  HHS. 

In  January  of  1998,  CSAP  transmitted 
to  ATF  the  main  findings  from  its 
consumer  survey.  The  survey  found  that 
most  subjects  reported  that  they  do  not 


read  wine  labels,  and  that  neither  of  the 
two  labeling  statements  would  likely 
induce  wine  drinkers  to  alter  their 
drinking  pattern,  quantitatively  or 
otherwise.  However,  several  members  of 
the  focus  groups  reported  that 
information  about  the  positive  effects  on 
health  of  wine  consumption  from  the 
media  had  led  them  to  increase  their 
wine  intake. 

While  the  CSAP  survey  did  not 
establish  that  the  labeling  statements 
would  influence  the  drinking  patterns  of 
wine  drinkers,  it  did  indicate  that  heavy 
drinkers  may  justify  or  increase  their 
consumption  levels  based  on  their 
independent  imderstanding  of 
information  regarding  the  alleged  health 
benefits  of  moderate  consumption. 
Fiuthermore,  the  survey  established  that 
consumers  would  be  no  more  likely  to 
seek  additional  health  information  after 
reading  the  proposed  labeling 
statements. 

Based  on  the  evidence  before  it. 
including  the  consumer  survey 
conducted  by  CSAP,  ATF  concluded 
that  there  was  insufficient  evidence  in 
the  record  to  establish  that  the 
directional  statements  tended  to  mislead 
consumers  about  the  effects  on  health  of 
alcohol  consumption.  Accordingly,  the 
labels  were  approved. 

The  approval  of  these  labels  generated 
considerable  interest  from  Federal 
health  officials,  members  of  Congress, 
and  public  advocacy  groups,  who 
expressed  concern  about  consumer 
perception  of  the  label  statements.  Of 
particular  note,  former  Surgeon  General 
David  Satcher  expressed  concern  that 
people  might  draw  an  incorrect  message 
from  these  labels. 

Moreover,  ATF  became  aware  of  a 
number  of  press  accounts  interpreting 
the  directional  statements  as  actual 
health  claims  about  the  benefits  of 
alcohol  consumption.  For  example,  on 
February  5, 1999,  the  "Wall  Street 
Joiunal"  wrote  that  the  expected 
decision  to  approve  the  labels  would 
allow  "wine  producers  to  put  labels  on 
bottles  that  point  to  the  potential  health 
benefits  of  their  product."  On  February 
5, 1999,  the  Associated  Press  reported 
the  decision  as  follows:  "Scientific 
studies  have  suggested  it,  and  now 
winemakers  finally  may  get  a  chance  to 
tout  it  through  their  labeling:  A  glass  or 
two  of  the  grape  each  day  could  be  good 
for  you."  On  February  6, 1999,  the  "Los 
Angeles  Times"  reported  that  "[tjhe 
federal  government  approved  changes 
Friday  that  will  allow  winemakers  for 
the  first  time  to  tout  on  labels  the 
connection  between  drinking  wine  and 
better  health."  That  same  date,  the 
"Washington  Post"  reported  that  ATF 
had  "decided  that  winemakers  may  add 


another  label  to  the  bottle  to  encourage 
consumers  to  learn  more  about  the 
possible  benefits  of  drinking  wine."  In 
an  article  dated  February  9.  1999,  the 
"San  Francisco  Examiner"  stated  that 
ATF's  decision  "would  allow 
winemakers  to  carry  bottle  labels 
suggesting  consumers  check  with  their 
doctors  or  the  govermnent's  nutritional 
guidelines  on  the  possible  health 
benefits  of  wine." 

Vm.  Notice  of  Proposed  Rulemaking 

On  October  25, 1999,  ATF  invited 
comments  on  its  current  policy  on 
health  claims  and  health-related 
statements  by  publishing  the  policy  as 
a  proposed  regulation  in  the  Federal 
Register  (Notice  No.  884;  64  FR  57413). 
As  proposed,  labels  or  advertisements 
could  not  contain  any  statement,  design, 
representation,  pictorial  representation, 
or  device,  whether  explicit  or  implicit, 
representing  that  consumption  of 
alcohol  beverages  has  curative  or 
therapeutic  effects  if  such  statement  is 
untrue  in  any  particular  or  tends  to 
create  a  misleading  impression.  A 
substantive  claim  regarding  health 
benefits  associated  with  the  use  of  an 
alcohol  beverage  would  be  misleading 
unless  such  claim  was  properly 
qualified'and  balanced,  sufficiently 
detailed  and  specific,  and  outlined  the 
categories  of  individuals  for  whom  any 
positive  effects  on  health  would  be 
outweighed  by  numerous  negative 
effects  on  health. 

ATF  also  sought  comments  on , 
whether  even  balanced  and  quaUfied 
health  claim  statements  should  be 
prohibited  because  the  negative 
consequences  of  alcohol  consumption 
are  so  serious  as  to  make  any  health- 
related  statement  on  labels  or  in 
advertisements  inherently  misleading. 
In  addition.  ATF  sought  comments  on 
whether  health-related  directional 
statements  such  as  those  approved  in 
February  1999  tend  to  mislead 
consumers  about  the  health 
consequences  of  alcohol  consumption. 

The  comment  period  for  Notice  No. 
884,  initially  scheduled  to  close  ori 
February  22,  2000,  was  extended  until 
June  30.  2000.  pursuant  to  Notice  No. 
896.  {See  following  section.  "Notice  of 
Hearings.") 

IX.  Notice  of  Hearings 

On  December  9.  1999,  ATF 
announced  in  a  press  release  that  after 
the  close  of  the  comment  period,  it 
would  hold  public  hearings  on  the  issue 
of  health  claims  in  the  labeling  and 
advertising  of  alcohol  beverages.  ATF 
stated  that  the  hearings  would  provide 
it  with  a  comprehensive  record  on 
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which  to  base  final  regulations  on 
health  claims. 

Because  it  was  seeking  public 
comments  on  this  very  issue,  ATF 
announced  that  it  would  suspend  action 
on  any  new  applications  for  label 
approval  bearing  similar  health-related 
directional  statements  pending  the 
completion  of  the  rulemaking 
proceeding.  ATF  noted  that  due  to  the 
adverse  consequences  of  alcohol 
consumption,  it  was  concerned  about 
any  risk  of  misperception  resulting  from 
the  two  approved  statements. 

On  February  28,  2000,  ATF  published 
a  notice  in  the  Federal  Register 
announcing  the  dates  and  locations  of 
five  hearings  that  it  planned  to  hold 
concerning  the  proposed  regulations 
(Notice  No.  892;  65  FR  10434).  ATF 
subsequently  canceled  the  hearings  that 
were  scheduled  for  Atlanta,  Chicago, 
and  Dallas,  due  to  the  low  number  of 
requests  to  present  oral  comments  in 
those  locations  (Notice  No.  896;  65  FR 
24158).  In  addition,  the  hearings 
scheduled  for  Washington,  DC  and  San 
Francisco,  California,  were  limited  to 
two  days  each.  The  hearing  in 
Washington,  DC  was  held  on  April  25- 
26,  2000,  and  the  hearing  in  San 
Francisco  was  held  on  May  23-24,  2000. 
ATF  also  extended  the  close  of  the 
comment  period  regarding  Notice  No. 
884  from  February  22,  2000,  to  June  30, 
2000.  Written  comments  addressing 
testimony  presented  at  the  hearings 
could  also  be  submitted  up  until  June 
30.  2000. 

X.  Recent  Developments 

A.  1999  Alcohol  Alert 

In  1999,  NIAAA  published  an 
"Alcohol  Alert"  on  "Alcohol  and 
Coronary  Heart  Disease"  (No.  45-1999). 
In  this  publication,  NIAAA  reaffirmed 
that  "[rjesearch  has  revealed  an 
association  between  moderate  alcohol 
consumption  and  lower  risk  for  CHD." 
(Footnote  omitted).  However,  NIAAA 
cautioned  that  "(ajn  association 
between  moderate  drinking  and  lower 
risk  for  CHD  does  not  necessarily  mean 
that  alcohol  itself  is  the  cause  of  the 
lower  risk.  For  example,  a  review  of 
population  studies  indicates  that  the 
higher  mortality  risk  among  abstainers 
may  be  attributable  to  shared  traits  other 
than  the  participants'  nonuse  of 
alcohol."  (Footnote  omitted).  NIAAA 
noted  that  "(tjhe  role  of  exercise  in  the 
alcohol-CHD  association  requires 
additional  study." 

NIAAA  noted  that  "(tlhe  apparent 
benefits  of  moderate  drinking  on  CHD 
mortality  are  offset  at  higher  drinking 
levels  by  increasing  risk  of  death  from 
other  types  of  heart  disease;  cancer; 


liver  cirrhosis;  and  trauma,  including 
trauma  from  traffic  crashes.  Moderate 
drinking  is  not  risk  free.  The  trade-offs 
between  risks  and  benefits  can  be 
exemplified  by  the  fact  that  alcohol's 
anticlotting  ability,  potentially 
protective  against  heart  attack,  may 
increase  the  risk  of  hemorrhagic  stroke, 
or  bleeding  within  the  brain." 
(Footnotes  omitted). 

In  a  commentary  that  appeared  with 
the  Alert.  NIAAA  Director  Enoch 
Cordis,  M.D.,  offered  the  following 
advice  with  respect  to  the  health 
implications  of  alcohol  consumption: 

(1)  Individuals  who  are  not  currently 
drinking  should  not  be  encouraged  to  drink 
solely  for  health  reasons,  because  the  basis 
for  health  improvements  has  not  yet  been 
established  as  deriving  from  alcohol  itself; 

(2)  Individuals  who  choose  to  drink  and 
are  not  otherwise  at  risk  for  alcohol-related 
problems  should  not  exceed  the  one-to  two- 
drink-per-day  limit  recommended  by  the  U.S. 
Dietary  Guidelines:  and 

(3)  Individuals  who  currently  are  drinking 
beyond  the  U.S.  Dietary  Guidelines' 
recommended  limits  should  be  advised  to 
lower  their  daily  alcohol  intake  to  these 
limits. 

B.  Dietary  Guidelines— Fifth  Edition 
(2000) 

In  the  summer  of  2000,  USDA  and 
HHS  published  the  "Dietary  Guidelines 
for  Americans,  2000."  The  2000  Dietary 
Guidelines  contain  more  specific 
guidance  about  alcohol  consumption, 
and  summarize  the  current  medical 
evidence  regarding  the  risks  associated 
with  alcohol  consumption  as  follows: 

Alcoholic  beverages  supply  calories  but 
few  nutrients.  Alcoholic  beverages  are 
harmful  when  consumed  in  excess,  and  some 
people  should  not  drink  at  all.  Excess  alcohol 
alters  judgment  and  can  lead  to  dependency 
and  a  great  many  other  serious  health 
problems.  Taking  more  than  one  drinjc  per 
day  for  women  or  two  drinks  per  day  for  men 
*  *  *  can  raise  the  risk  for  motor  vehicle 
crashes,  other  injuries,  high  blood  pressure, 
stroke,  violence,  suicide,  and  certain  types  of 
cancer.  Even  one  drink  per  day  can  slightly 
raise  the  risk  of  breast  cancer.  Alcohol 
consumption  during  pregnancy  increases  risk 
of  birth  defects.  Too  much  alcohol  may  cause 
social  and  psychological  problems,  cirrhosis 
of  the  liver,  inflammation  of  the  pancreas, 
and  damage  to  the  brain  and  heart.  Heavy 
drinkers  are  also  at  risk  of  malnutrition 
because  alcohol  contains  calories  that  may 
substitute  for  those  in  nutritious  foods.  If 
adults  choose  to  drink  alcoholic  t)everages, 
they  should  consume  them  only  in 
moderation  *  *  *  and  with  meals  to  slow 
alcohol  absorption. 

The  2000  Dietary  Guidelines  also 
contain  a  discussion  of  the  possible 
health  benefits  of  alcohol  consumption; 
however,  the  following  excerpt  frtjm 
this  section  emphasizes  that  these 
benefits  accrue  primarily  to  older 


drinkers,  and  that  there  are  other  ways 
of  reducing  the  risk  of  heart  disease: 

Drinking  in  moderation  may  lower  risk  for 
coronary  heart  disease,  mainly  among  men 
over  age  45  and  women  over  age  55. 
However,  there  are  other  factors  that  reduce 
the  risk  of  heart  disease,  including  a  healthy 
diet,  physical  activity,  avoidance  of  smoking, 
and  maintenance  of  a  healthy  weight. 
Moderate  consumption  provides  little,  if  any, 
health  benefit  for  younger  people.  Risk  of 
alcohol  abuse  increases  when  drinking  starts 
at  aui  early  age.  Some  studies  suggest  that 
older  people  may  become  more  sensitive  to 
the  effects  of  alcohol  as  they  age. 

The  2000  Dietary  Guidelines 
recommend  that  if  adults  choose  to 
drink  alcohol  beverages,  they  should 
consume  them  only  in  moderation.  The 
term  "moderation"  is  defined  as  no 
more  than  one  drink  per  day  for  women 
and  no  mpre  than  two  drinks  per  day  for 
men.  The  Dietary  Guidelines  also 
conclude  that  for  some  people,  even 
moderate  drinking  is  not  recommended. 
Thus,  many  people  should  not  drink 
alcohol  beverages  at  all,  including 
children  and  adolescents;  individuals  of 
any  age  who  caimot  restrict  their 
drinking  to  moderate  levels;  women 
who  may  become  pregnant  or  who  are 
pregnant;  individuals  who  plan  to  drive, 
operate  machinery,  or  take  part  in  other 
activities  that  require  attention,  skill,  or 
coordination;  and  individuals  taking 
prescription  or  over-the-counter 
medications  that  can  interact  with 
alcohol. 

C.  Recent  Developments  in  the  CEI 
Litigation 

On  June  18.  2001.  the  district  coml 
granted  the  Government's  motion  for 
summary  judgment  on  the  remaining 
issues  in  the  CEI  litigation.  The  court 
ruled  that  the  case  was  not  ready  for 
judicial  review  given  the  fact  that  ATF 
weis  in  the  middle  of  a  rulemaking 
proceeding  on  the  very  issues  raised  by 
CEI  in  the  litigation.  The  plaintiffs 
appealed  this  decision  to  the  Court  of 
Appeals.  .On  May  10.  2002.  the  appelUte 
court  upheld  the  district  court's  ruling 
that  the  case  was  not  ripe  (ready)  for 
judicial  review  because  ATF  was 
nearing  completion  of  a  rulemaking 
proceeding  on  the  use  of  health  claims. 
Thereafter,  the  plaintiffs  filed  a  petition 
for  rehearing  with  the  Court  of  Appeals 
that  was  denied. 

XI.  Analysis  of  Comments  Received  in 
Response  to  Notice  No.  884 

In  response  to  Notice  No.  884,  ATF 
received  535  comments.  Comments 
were  submitted  by  several  United  States 
Senators,  two  Federal  agencies,  an 
agency  of  a  foreign  government, 
consumers  and  consumer  organizations, 
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medical  professionals  (including 
physicians,  nurses,  and  local  health 
departments),  public  health 
organizations,  industry  members,  and 
others. 

As  previously  noted,  in  Notice  No. 
884  ATF  sought  comments  on  whether 
the  serious  health  risks  associated  with 
alcohol  consumption  meant  that  any 
health  claim,  even  a  balanced  and 
qualified  one.  was  inherenUy 
misleading  to  consumers.  In  response, 
approximately  45  commenters 
supported  the  use  of  substantive  health 
claims  or  health-related  statements  in 
the  labeling  and  advertising  of  alcohol 
beverages.  On  the  other  side, 
approximately  120  commenters  opposed 
the  use  of  either  substantive  health 
claims  or  health-related  directional 
statements  in  the  labeling  or  advertising 
of  alcohol  beverages.  Many  of  these 
commenters  suggested  that  health 
statements  were  inherently  misleading 
when  used  to  market  alcohol  beverages. 

ATF  specifically  sought  comments  on 
whether  health-related  directional 
labeling  statements  such  as  the  ones 
approved  in  February  1999  tended  to 
mislead  consumers  about  the  health 
consequences  of  alcohol  consumption. 
The  vast  majority  of  the  commenters 
focused  exclusively  on  this  issue. 
Approximately  355  comments 
supported  the  use  of  health-related 
directional  statements  on  alcohol 
beverage  labels.  The  major  issues  raised 
by  the  commenters.  as  well  as  the 
individuals  who  testified  at  the  public 
hearings,  are  summarized  below. 

Xil.  Is  There  a  Need  To  Engage  in 
Rulemaking  on  This  Issue? 

A.  Issue 

Four  conunents  either  opposed  ATF's 
decision  to  engage  in  rulemaking  on  this 
issue  or  suggested  that  the  notice  of 
proposed  rulemaking  be  withdrawn. 
These  were  comments  submitted  by  the 
Beer  Institute,  a  trade  association  for 
domestic  and  international  brewers;  the 
National  Association  of  Beverage 
Importers  (NABI).  a  trade  association 
representing  importers  of  beer,  wine, 
and  distilled  spirits;  the  Distilled  Spirits 
Council  of  the  United  States  (DISCUS), 
a  national  trade  association  representing 
producers  and  marketers  of  distilled 
spirits  and  importers  of  wine;  and  a 
comment  submitted  jointly  by  CEI  and 
Consumer  Alert  (CA). 

DISCUS,  the  Beer  Institute,  and  NABI 
all  questioned  the  necessity  for  engaging 
in  rulemaking  on  the  issue  of  health 
claims  and  health-related  statements  in 
the  labeling  and  advertising  of  alcohol 
beverages.  (Comments  530,  396,  and 
522).  These  comments  suggested  that 


the  authorization  of  any  directional 
statement  on  a  label  would  be  in 
violation  of  the  ABLA.  TTB  does  not 
agree  with  this  legal  analysis.  This  issue 
will  be  discussed  further  in  section  XIII. 

DISCUS  and  Beer  Institute  also 
objected  to  the  proposed  advertising 
regulations.  DISCUS  suggested  that 
ATF's  proposal  was  "insimnoimtably 
vague  and  ambiguous.  It  only  would 
serve  to  interfere  with  the  rights  of 
advertisers  to  engage  in  truthful,  non- 
misleading  speech  about  their  products 
that  are  consumed  responsibly  by  over 
a  hundred  million  Americans."  DISCUS 
suggested  that  "(ajn  advertiser  could 
run  afoul  of  the  provisions  of  BATF's 
proposed  rule  without  making  any  type 
of  curative  or  therapeutic  claim,"  giving 
as  an  example  an  advertisement 
depicting  attractive  individuals  relaxing 
in  an  enjoyable  setting.  The  Beer 
Institute  similarly  suggested  that  the 
requirements  for  labeling  and 
advertising  should  be  separate,  and  that 
the  proposed  regulation  complicated  the 
existing  advertising  standard.  The  Beer 
Institute  suggested  that  the  ciurent 
standard  is  readily  understood  and 
straightforward,  and  that  instead  of 
issuing  new  regulations,  ATF  should 
adopt  a  more  formal  review  process  of 
health  statements  on  a  case-by-case 
basis. 

These  commenters  also  suggested  that 
large  portions  of  the  alcohol  beverage 
industry  had  no  interest  in  using  health 
claims  in  the  labeling  or  advertising  of 
their  products.  For  example,  thp  Beer 
Institute  comment  suggested  that  there 
was  no  need  to  amend  the  malt  beverage 
regulations,  since  to  its  knowledge, 
none  of  its  constituents  had  ever  used 
such  claims  in  the  past,  and  none  had 
any  intention  to  do  so  in  the  future. 
NABI  raised  similar  concerns,  and 
stated  that  it  did  not  support  the 
proposed  amendment  to  the  regulations 
"because  any  such  support  might  imply 
the  industry  intends  to  make  health- 
related  statements  on  its  labels  and  in 
its  advertising."  The  conunent  from 
DISCUS  stressed  that  "America's 
distillers  do  not  recommend  that 
consumers  drink  beverage  alcohol  for 
health  reasons."  (Comment  530). 

CEI,  a  pro-market  public  interest 
group  dedicated  to  advancing  the 
principles  of  free  markets  and  limited 
government,  and  CA,  a  fi^e-market 
consumer  advocacy  group,  suggested 
that  the  proposed  rule  should  be 
withdrawn  because  the  issuance  of  a 
regulation  based  on  the  proposal  would 
restrict  conunercial  speech  in  a  way  that 
violates  the  First  Amendment. 
(Comment  326).  These  issues  will  be 
discussed  fiuther  in  section  XIX. 


B.  Decision 

After  carefully  considering  the  record, 
TTB  has  determined  that  it  is  important 
to  issue  a  final  rule  on  specific  health 
claims  and  other  health-related 
statements  in  the  labeling  and 
advertising  of  alcohol  beverages.  The 
rulemaking  record  confirms  that  alcohol 
abuse  is  an  important  public  health 
issue.  The  use  of  health  claims  and 
health-related  statements  in  the  labeling 
and  advertising  of  alcohol  beverages 
requires  a  balance  between  a  producer's 
First  Amendment  right  to  label  and 
advertise  its  products  in  a  truthful  and 
non-misleading  fashion  and  the  public's 
right  to  be  informed  of  the  significant 
health  risks  associated  with  alcohol 
consumption.  Specific  regulations  on 
the  use  of  health  claims  and  other 
health-related  statements  in  the  labeling 
and  advertising  of  alcohol  beverages 
will  ensure  that  both  the  industry  and 
the  public  are  aware  of  the  restrictions 
on  the  use  of  labeling  and  advertising 
statements  that  might  tend  to  mislead 
the  consiuner  about  the  serious  health 
risks  associated  with  alcohol 
consumption. 

TTB  recognizes  that  based  on  the 
administrative  record,  it  does  not  appear 
that  distillers  and  brewers  are  interested 
in  using  health  claims  or  health-related 
statements  in  the  labeling  or  advertising 
of  alcohol  beverages.  However,  as  noted 
later  in  this  preamble,  both  the  Wine 
Institute  and  the  American  Vintners 
Association  (AVAi,  two  industry 
associations  representing  hundreds  of 
wineries,  supported  ATF's  proposed 
rule  regarding  substantive  health  claims. 
At  least  one  individual  testifying  at  the 
hearing,  Mr.  John  Hinman.  indicated 
that  there  were  wineries  interested  in  " 
using  a  664-word  substantive  health 
claim  in  advertising  materials.  The 
Wine  Institute  and  AVA,  as  well  as 
many  individual  wineries,  commented 
in  favor  of  allowing  directional 
statements  in  the  labeling  of  alcohol 
beverages.  Thus,  the  record  reflects  that 
there  may  be  some  wineries  interested 
in  using  substantive  health  claims  in  the 
advertising  of  alcohol  beverages,  and 
that  many  wineries  are  interested  in 
using  directional  statements  on  labels. 
For  this  reason.  TTB  believes  it  is 
important  to  issue  regulations  that  set 
forth  the  standards  that  must  be  met  in 
the  event  that  a  specific  health  claim  or 
other  health-related  statement  is  used  in 
the  labeling  or  advertising  of  alcohol 
beverages.  As  set  forth  later  in  section 
XVII,  the  same  standards  should  apply 
to  wrines,  distilled  spirits,  and  malt 
beverages,  even  if  there  is  no  evidence  , 
that  any  members  of  the  malt  beverage 
or  distilled  spirits  industries  are 
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interested  in  using  health  claims  or 
health-related  statements.  The  rule  does 
not  require  anyone  to  use  such 
statements;  it  merely  sets  forth  the 
standards  that  would  apply  in  the  event 
that  an  industry  member  wishes  to  use 
a  specific  health  claim  or  a  health- 
related  statement  on  a  label  or  in  an 
advertisement. 

TTB  does  not  agree  that  the  proposed 
regulations  would  inject  uncertainty 
with  respect  to  the  use  of 
advertisements  that  do  not  involve 
health  claims  or  health-related 
statements,  such  as  the  example 
provided  by  DISCUS  of  an 
advertisement  that  shows  people 
relaxing  in  an  attractive  setting.  There  is 
nothing  in  th«  proposed  rule  that  would 
extend  the  definition  of  a  health  claim 
or  curative  or  therapeutic  claim  to  cover 
such  advertisements.  However,  we  agree 
that  the  lack  of  any  definition  of  a 
"curative  or  therapeutic  claim"  or 
"health  claim"  in  the  proposed  rule 
might  give  rise  to  some  uncertainty  as 
to  what  types  of  advertising  claims 
would  be  covered  by  the  regulation. 
Accordingly,  the  final  rule  includes 
definitions  of  the  terms  "health-related 
statement"  (which  includes  statements 
of  a  curative  or  therapeutic  nature), 
"specific  health  claims."  and  "health- 
related  directional  statements."  We 
believe  that  these  definitions  should 
resolve  any  concerns  by  the  commenters 
that  the  labeling  or  advertising 
regulations  are  intended  to  broaden 
ATF's  traditional  interpretation  of  a 
curative  or  therapeutic  claim. 

XIII.  Does  the  ABLA  Preclude  the  Use 
of  Specific  Health  Claims  or  Other 
Health-Related  Statements  on  the 
Labels  of  Alcohol  Beverages? 

A.  Issue 

Five  commenters.  including  Senator 
Thurmond  (Comment  526).  DISCUS 
(Comment  530),  the  Beer  Institute 
(Comment  396).  NABI  (Comment  522). 
and  Remy  Amerique,  Inc.  (Comment 
531),  suggested  that  the  use  of  any 
health  claims  or  other  health-related 
statements  on  alcohol  beverage  labels 
was  foreclosed  by  the  provisions  of  the 
ABLA.  They  argued  that  it  was 
Congress'  intent  to  foreclose  the  use  of 
any  other  health-related  statements  on 
alcohol  beverage  labels. 

B.  Decision 

TTB  does  not  agree  with  those 
commenters  who  suggested  that  the 
ABLA  specifically  precludes  the 
voluntary  use  by  industry  members  oT 
any  health-related  statements  on  alcohol 
beverage  labels  other  than  the  required 
warning  statement.  The  ABLA  was 


enacted  in  1988.  Pursuant  to  27  U.S.C. 
215,  alcohol  beverage  containers 
distributed  or  sold  in  the  United  States 
must  bear  a  Government  warning 
statement,  which  warns  that  alcohol 
consumption  during  pregnancy  may 
cause  birth  defects;  that  alcohol 
consumption  impairs  one's  ability  to 
drive  a  car  or  to  operate  machinery;  and 
that  consimiption  of  alcohol  beverages 
"may  cause  health  problems." 

Some  commenters  argued  that  the 
ABLA  provided  ATP  with  authority  to 
deny  any  statement  on  an  alcohol 
beverage  label  that  discusses  the 
relationship  between  alcohol 
consumption  and  health.  The  ABLA 
provides  that  "(nlo  statement  relating  to 
alcoholic  beverages  and  health,  other 
than  the  statement  required  by  section 
204  (27  U.S.C.  215]  of  this  title,  shall  be 
required  under  State  law  to  be  placed  on 
any  container  of  an  alcoholic  beverage, 
or  on  any  box,  carton,  or  other  package, 
irrespective  of  the  material  from  which 
made,  that  contains  such  a  container." 
This  section  of  the  law  preempts  State 
governments  from  each  requiring  their 
own  version  of  a  health  warning 
statement  on  alcohol  beverage 
containers.  However,  it  in  no  way 
precludes  producers  from  voluntarily 
placing  either  additional  wamiAg 
statements  or  health  claims  on  alcohol 
beverage  labels.  See  also  27  U.S.C.  213 
(setting  forth  Congress'  policy  to  ensure 
that  the  public  is  adequately  reminded 
about  any  health  hazards  that  may  be 
associated  with  alcohol  consumption  or 
abuse,  and  not  impeded  by  "diverse, 
nonuniform,  and  confusing 
requirements  for  warnings  or  other 
information  on  alcoholic  beverage 
containers  with  respect  to  any 
relationship  between  the  consumption 
or  abuse  of  alcoholic  beverages  and 
health"). 

Some  commenters  argued  that  27 
U.S.C.  217  provides  the  exclusive 
method  for  allowing  additional 
statements  regarding  alcohol 
consumption  and  health  on  the  label. 
Section  217  provides  that  if  the 
Secretary,  after  consulting  with  the 
Surgeon  General,  determines  that  there 
should  be  a  change  in  the  mandatory 
health  warning  statement,  or  if  such 
statement  should  be  deleted,  he  shall 
report  such  information  to  the  Congress 
together  with  specific  recommendations 
for  necessary  amendments  to  the  ABLA. 
After  soliciting  public  comments  on  this 
issue,  ATP  determined  in  1993  that 
there  was  no  need  to  seek  changes  to  the 
required  health  warning  statement. 
However,  this  provision  applies  only  to 
the  required  health  warning  statement, 
not  to  voluntary  statements  that 
producers  seek  to  place  on  alcohol 


beverage  labels.  Thus,  it  is  clear  that  the 
statute  does  not  specifically  preclude 
the  voluntary  use  of  additional  health- 
related  statements  on  alcohol  beverage 
labels. 

XIV.  What  Are  the  Efiects  on  Health  of 
Alcohol  Consumption? 

A.  Issue 

Most  of  the  commenters  who 
addressed  this  issue  agreed  that  there 
was  a  link  between  moderate  alcohol 
consumption  and  a  reduced  risk  of  heart 
disease  in  certain  individuals.  However, 
some  commenters  concluded  that  the 
risks  associated  with  alcohol 
consumption  greatly  outweighed  any 
purported  cardiovascular  benefits,  while 
other  commenters  emphasized  the 
benefits  associated  with  moderate 
consumption. 

CEl  and  CA  presented  a  review  of  the 
medical  evidence  summarized  by 
Michael  Gough  (Ph.D.),  which 
concluded  that  most  adults  would 
benefit  from  moderate  alcohol 
consumption.  Dr.  Gough  stated  that 
"with  the  exception  of  those  well- 
defined  groups  of  people  who  should 
avoid  alcohol,  there  is  clearly 
convincing  evidence  for  the  health 
benefits  of  moderate  alcohol 
consumption."  Dr.  Gough 
acknowledged  that  individuals  in  their 
20s  and  30s  do  not  accrue  net  benefits 
from  consuming  alcohol  since  they  are 
at  low  risk  for  heart  disease;  however, 
he  suggests  that  "[biased  on 
imderstanding  of  the  biological  basis  for 
the  protective  effects  of  alcohol,  it  is 
likely  that  moderate  alcohol 
consumption  in  the  20s  and  30s  is 
important  to  the  beneficial  effects  seen 
in  later  years." 

CEI  attached  numerous  medical 
studies  regarding  the  effects  on  health  of 
alcohol  consumption.  In  most  important 
respects,  the  studies  were  consistent 
wiUi  ATP's  simimary  of  the  medical 
evidence  in  Notice  No.  884.  Several  of 
the  studies'  reported  an  association 
between  light  to  moderate  alcohol 
consumption  and  a  reduced  risk  of  heart 
disease.  However,  many  of  these  same 
studies  supported  the  conclusion  that 
the  health  benefits  of  alcohol 
consumption  do  not  apply  to  certain 
groups. 

For  example,  the  authors  of  one  study 
began  by  noting  that  "(mien  and  women 
who  drink  alcoholic  beverages  regularly 
have,  in  comparison  with  abstainers, 
higher  death  rates  from  injuries, 
violence,  suicide,  poisoning,  cirrhosis, 
certain  cancers,  and  possibly 
hemorrhagic  stroke,  but  lower  death 
rates  from  coronary  heart  disease  and 
thrombotic  stroke.  The  net  balance  of 


risks  and  benefits  is  likely  to  differ  in 
different  age  groups  and  populations."** 
(Footnotes  omitted).  One  of  the 
conclusions  of  the  study  is  that  "the 
balance  of  adverse  and  beneficial  effects 
of  drinking  on  mortality  from  all  causes 
depends  not  only  on  the  amount  of 
alcohol  consiuned  but  also  on  age  and 
backgroimd  cardiovascular  risk." '' 

Another  article  noted  that  it  has  not 
yet  been  determined  how  alcohol 
reduces  the  risk  of  coronary  heart 
disease.  The  authors  stated  that: " 

Several  possible  mechanisms  for  a 
protective  role  of  alcohol  against  corojjary 
disease  have  been  hypothesized,  including 
alcohol-mediated  increases  in  HDL 
cholesterol  levels.  *  *  *  Knowledge  of  the 
basic  mechanisms  by  which  alcohol  exerts  a 
protective  effect  against  coronary  heart 
disease  is  critical  to  assessing  the  potential 
importance  of  moderate  alcohol  consumption 
to  the  public  health,  particularly  if  the 
beneHcial  effects  of  alcohol  can  be  achieved 
through  other  interventions.  Because  heavy 
consumption  of  alcohol  has  been  implicated 
in  accidents,  cirrhosis,  cancer,  and  other 
adverse  outcomes,  the  difference  between 
drinking  small-to-moderate  quantities  of 
alcohol  and  drinking  large  amounts  may 
mean  the  difference  between  preventing  and 
causing  disease.  Any  clinical 
recommendations  based  on  this 
epidemiologic  evidence  should  therefore  be 
cautious.  (Footnotes  omitted). 

Among  the  more  recent  studies 
submitted  by  CEI  and  CA  was  one  that 
focused  on  the  effects  on  health  of 
alcohol  consimiption  on  women.  The 
authors  noted  that  before  beginning  the 
study,  it  wais  unclear  "(wlhether  the 
apparent  overall  benefit  of  light-to- 
moderate  alcohol  intake  among  men" 
could  be  extrapolated  to  women,  noting 
that  "(ajs  compared  with  men,  women  . 
have  a  lower  risk  of  coronary  heart 
disease,  attain  higher  blood  alcohol    . 
concentrations  for  a  given  amount  of 
alcohol  consmned,  and  are  more 
susceptible  to  alcoholic  liver  disease. 
Moreover,  women  who  consume 
moderate  quantities  of  alcohol  have  an 
increased  risk  of  breast  cancer."^ 
(Footnotes  omitted).  The  results  of  the 
study  showed  that  light  to  moderate 
female  drinkers  had  a  reduced  risk  of 
heart  disease,  with  women  who  drank 
one  to  three  drinks  per  week  having  the 
lowest  risk  of  mortality.  i°  However,  the 
study  concluded  that  "the  apparent 
benefit  of  light-to-moderate  alcohol 
consumption  was  mainly  confined  to 
women  at  greater  risk  for  coronary  heart 
disease,  specifically  older  women  and 
women  with  one  or  more  coronary  risk 

factors."  " 

The  Wine  Institute,  representing  over 
500  California  winery  aod  associate 
members,  also  submitted  summaries  of 
several  medical  studies  that  established 


a  link  between  moderate  alcohol 
consumption  and  reduced  risk  of 
cardiovascular  disease  (Comment  401). 
In  its  summary  of  these  studies,  the 
Wine  Institute  asserted  that  moderate 
drinkers  have  a  40-50  percent  reduction 
in  coronary  artery  disease  risk  compared 
with  individuals  who  are  abstinent, 
with  a  lower  overall  mortality  rate  as 
well. 

As  ATP  stated  in  Notice  No.  884,  the 
serious  health  risks  associated  with 
alcohol  consumption  are  well 
established,  and  ATP  received  many 
comments  from  public  health 
organizations  that  focused  on  those 
adverse  consequences.  The  major  points 
made  by  these  commenters  are 
summarized  below. 

Many  of  the  commenters  focused  on 
the  serious  public  health  risks 
associated  vdth  alcohol  abuse.  The 
National  Council  on  Alcoholism  and 
Drug  Dependence,  Inc.  (NCADD) 
commented  that  "(wlhile  most  people 
who  choose  to  drink  do  so  without 
negative  health  or  life  consequences, 
there  are  13.8  million  Americans  over 
the  age  of  18  who  have  problems  with 
drinking,  including  8.1  million  people 
who  are  alcoholic.  Millions  of  others, 
because  of  a  family  history  or  the 
addictive  potential  of  alcohol,  are  at  risk 
for  developing  an  addiction."  (Comment 
15).  NCADD  noted  that  alcohol 
contributes  to  100,000  deaths  annually, 
making  it  the  third  leading  cause  of 
preventable  mortality  in  the  United 
States,  after  tobacco  and  diet/activity 
patterns.  While  there  are  fewer  deaths 
from  alcohol-related  causes  than  from 
cancer  or  heart  disease,  alcohol-related 
deaths  tend  to  occur  at  much  younger 
ages. 

Some  commenters  focused  on  the  cost 
to  society  associated  with  alcohol  abuse. 
For  example,  the  Center  for  Science  in 
the  Public  Interest  (CSPI)  commented 
that  "(a)  substantial  body  of  evidence 
has  shown  a  positive  relationship 
between  the  aggregate  consumption  of 
alcohol  in  society  and  population  rates 
of  alcohol-related  diseases,  accidents, 
criminal  violence,  and  suicide. 
According  to  the  National  Listitute  on 
Alcohol  Abuse  and  Alcoholism 
(NLVAA),  alcohol  abuse  and  alcoholism 
cost  society  more  than  $166  billion 
annually  and  each  year  over  110,640 
deaths  have  alcohol-related  causes."  , 
(Comment  400).  (Footnotes  omitted). 

Many  of  the  commenters  set  forth  the 
serious  risks  associated  with  higher 
levels  of  alcohol  consumption.  NCADD 
noted  that  "(hleavy  and  chronic 
drinking  can  harm  virtually  every  organ 
and  system  in  the  body,  and  is  the 
single  most  important  cause  of  illness 
and  death  from  Uver  disease.  It  is  also 


associated  with  cardiovascular  diseases 
such  as  cardiomyopathy,  hypertension, 
arrhythmias  and  stroke."  The  Marin 
Institute  identified  similar  health  risks 
associated  with  alcohol  consumption. 
(Comment  324). 

Many  recognized  experts  on  the 
effects  on  health  of  alcohol 
consumption  testified  at  the  public 
hearings  held  by  ATP  in  Washington, 
DC  and  San  Francisco,  California.  Dr. 
David  Satcher,  former  Assistant 
Secretary  for  Health  and  Surgeon 
General,  testified  about  the  public 
health  dangers  associated  with  alcohol 
consumption  as  follows: 

Although  the  majority  of  Americans  who 
consume  alcoholic  beverages  do  so  safely, 
alcohol  is  one  of  the  nation's  leading  causes 
of  preventable  injury  and  premature  death. 
Each  year,  over  100,000  premature  deaths 
result  from  alcoholism  and  alcohol  abuse. 
Alcohol  represents,  therefore,  the  third 
leading  cause  of  premature  death,  right 
behind  tobacco  and  physical  inactivity. 
Traffic  crashes  involving  alcohol  killed  more 
than  16,000  people  in  1997,  and  one  in  four 
victims  of  violent  crime  report  that  the 
offender  had  been  drinking  alcohol  prior  to 
committing  the  crime.  Fetal  alcohol 
syndrome  continues  to  be  the  leading 
preventable  cause  of  mental  retardation.  I 
think  we  fail  to  appreciate  that  the  roots  of 
alcoholism  and  alcohol  abuse  have  their 
origins  in  adolescence  and  that  children  are 
especially  vulnerable  to  its  dangers.  Alcohol 
is  the  nation's  number  one  drug  problem 
among  youth,  and  it  is  involved  in  teen 
automobile  crashes,  homicides,  and  suicides, 
the  three  leading  causes  of  teen  death.  (April 
25,  2000;  Washington,  DC.  pages  72-73). 

Othec  physicians  testified  regarding 
the  effects  on  health  of  alcohol 
consumption.  Dr.  Carlos  Camargo,  an 
emergency  room  physician  and  alcohol 
researcher,  testified  at  the  invitation  of 
CSPI.  He  stated  that  "there  is  persuasive 
evidence  that  moderate  alcohol 
consumption  reduces  risk  of  coronary 
heart  disease  in  some  people.  There  is 
also  persuasive  evidence  that  even 
moderate  drinking  carries  significant 
health  risks  for  many  people."  (April  25, 
2000;  Washington,  DC,  page  94). 

Dr.  Michael  Criqui.  a  physician, 
epidemiologist,  and  professor,  also 
expressed  concerns  regarding  the  use  of 
any  health-related  statement  in 
connection  with  the  labeling  of  alcohol 
beverages.  Dr.  Criqui  stressed  that  when 
evaluating  the  potential  health  benefits 
associated  with  alcohol  consumption,  it 
is  important  to  look  at  the  effects  of 
various  diseases  on  the  potential  years 
of  life  lost  before  age  75.  He  noted  that 
while  heart  disease  is  the  single  largest 
cause  of  death  in  developed  countries, 
it  usually  occurs  at  older  ages.  Motor 
vehicle  crashes  and  suicides  together 
cause  the  loss  of  more  potential  years  of 
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life  in  men  than  heart  disease,  and  both 
are  linked  to  alcohol  use.  In  women, 
breast  cancer  and  motor  vehicle 
accidents  each  account  for  more 
potential  years  of  life  lost  before  age  75 
than  heart  disease.  (May  23,  2000;  San 
Francisco,  CA,  pages  53-54). 

Dr.  Criqui  also  stressed  the 
importance  of  evaluating  the  patterns  of 
consumption  among  drinkers.  He  said 
that  in  the  United  States,  about  80%  of 
men  and  70%  of  women  drink  alcohol, 
with  50%  of  drinkers  reporting 
temporary  problems  with  alcohol.  [Id.  at 
page  55).  About  10%  of  men  and  5%  of 
women  are  alcoholics.  Furthermore,  Dr. 
Criqui  stated  that  "half  of  all  the  alcohol 
consumed  in  the  United  States  is 
consumed  by  the  10%  of  men  and  the 
5%  of  women  who  are  alcOhol- 
dep>endent."  (Id.  at  page  57). 

Other  medical  professionals  stressed 
the  health  benefits  associated  with 
moderate  drinking  for  persons  who  do 
not  belong  in  the  categories  of 
individuals  for  whom  alcohol 
consumption  is  contraindicated.  Dr. 
Curtis  Ellison,  a  Professor  of  Medicine, 
testified  that  "science  clearly  indicates 
that  moderate  drinkers  have  much  lower 
risk  of  coronary  heart  disease  and 
ischemic  stroke.  Because  these  are  the 
number  one  and  number  three  causes  of 
death,  it  is  not  surprising  that  moderate 
drinkers  will  live  longer  in  the  United 
States."  (April  26,  2000;  Washington, 
DC,  page  109).  Dr.  Ellison  suggested  that 
"if  I  am  withholding  from  a  patient 
information  that  may  reduce  that 
individual's  risk  of  a  heart  attack  by  30 
or  40  percent  and  do  not  tell  him  about 
it,  I  am  doing  him  a  disservice."  [Id.  at 
page  110). 

B.  Decision 

The  evidence  presented  by  the 
medical  experts,  as  well  as  the  studies 
presented  with  some  of  the  comments, 
indicate  that  there  are  differences  of 
opinion  as  to  how  the  relative  risks  and 
benefits  of  alcohol  consumption  should 
be  weighed.  The  evidence  reflects  a 
broad  consensus  that  heavy  levels  of 
alcohol  consumption  pose  serious 
health  risks.  The  record  also  reflects  that 
there  is  a  broad  consensus  that  certain 
categories  of  people  should  not 
consume  any  alcohol.  With  regard  to 
those  individuals  for  whom  alcohol 
consumption  is  not  contraindicated, 
there  was  some  difference  among  the 
experts  as  to  how  to  weigh  the  relative 
risks  and  benefits  of  moderate 
consumption,  with  some  experts 
stressing  the  protection  against 
cardiovascular  disease,  and  other 
experts  stressing  the  increased  risk  of 
injury  and  certain  cancers. 


Because  TTB  is  not  an  expert  on 
public  health  issues,  we  (and  our 
predecessors)  have  generally  deferred  to 
the  findings  of  the  Department  of  Health 
and  Human  Services,  including  NIAAA, 
FDA,  CSAP,  and  the  Surgeon  General, 
on  issues  related  to  the  effects  on  health 
of  alcohol  consumption.  In  the  case  at 
hand.  TTB  finds  that  the  evidence  in  the 
rulemaking  record  supports  the  findings 
of  NIAAA's  1999  "Alcohol  Alert"  and 
the  2000  Dietary  Guidelines  published 
by  USDA  amd  HHS.  The  main  points  of 
these  findings  can  be  summarized  as 
follows: 

•  Alcohol  beverages  are  harmful 
when  consumed  in  excess,  and  some 
people  should  not  drink  at  all.  Excess 
alcohol  alters  judgment  and  can  lead  to 
dependency  and  many  other  serious 
problems.  Heavy  levels  of  alcohol 
consumption  cause  social  and 
psychological  problems,  cirrhosis  of  the 
liver,  inflammation  of  the  pancreas,  and 
damage  to  the  brain  and  heart. 

•  Taking  more  than  one  drink  per  day 
for  women  or  two  drinks  per  day  for 
men  can  raise  the  risk  for  motor  vehicle 
accidents,  other  injuries,  high  blood 
pressure,  stroke,  violence,  suicide,  and 
certain  types  of  cancer.  Even  one  drink 
per  day  can  slightly  raise  the  risk  of 
breast  cancer. 

•  Alcohol  consumption  during 
pregnancy  increases  the  risk  of  birth 
defects. 

•  Certain  individuals  should  not 
drink  any  alcohol;  for  these  individuals, 
even  moderate  levels  of  alcohol 
consumption  may  cause  health  risks. 
Included  in  this  category  are  children 
and  adolescents;  individuals  of  any  age 
who  cannot  restrict  their  drinking  to 
moderate  levels;  women  who  may 
become  pregnant  or  who  are  pregnant; 
individuals  who  plan  to  drive,  operate 
machinery,  or  take  part  in  other 
activities  that  require  attention,  skill,  or 
coordination;  and  individuals  taking 
prescription  or  over-the-counter 
medications  that  can  interact  with 
alcohol. 

•  Moderate  levels  of  alcohol 
consumption  are  associated  with  a 
reduced  risk  of  coronary  artery  disease 
for  certain  individuals,  but  causation 
has  not  been  conclusively  established. 

•  To  the  extent  that  moderate 
consumption  is  linked  to  a  lowered  risk 
for  coronar>'  heart  disease,  the  link 
appears  mainly  among  men  over  45  and 
women  over  age  55.  Moderate 
consumption  provides  little,  if  any, 
health  benefit  for  younger  people. 

•  The  effects  on  health  of  alcohol 
consumption  vary  from  individual  to 
individual,  depending  on  the 
individual's  health  profile  and  history, 
as  well  as  the  levels  of  consumption. 


.Risk  of  alcohol  abuse  increases  when 
drinking  starts  at  an  early  age.  Some 
studies  suggest  that  older  people  may 
become  more  sensitive  to  the  effects  of 

alcohol  as  they  age.  

Based  on  the  above,  it  is  TTB's 
conclusion  that  the  medical  data  still 
supports  ATF's  longstanding  (and  now 
our)  position  that  notwithstanding  the 
data  linking  moderate  alcohol 
consumption  to  a  reduced  risk  of  heart 
disease  in  some  individuals,  there  are 
significant  health  risks  associated  with 
all  levels  of  alcohol  consumption.  The 
medical  data  submitted  by  the 
commentors,  as  well  as  the  testimony 
presented  by  experts  at  the  public 
hearings,  suggest  that  there  is  a  link 
between  moderate  alcohol  consumption 
and  a  reduced  risk  of  heart  disease  in 
certain  individuals;  however,  causation 
has  not  been  conclusively  established. 
The  risk/benefit  ratio  varies  with  the 
individual's  own  health  profile  and  the 
level  of  consumption.  For  example, 
moderate  alcohol  consumption  confers 
few,  if  any,  benefits  on  people  at  low 
risk  for  heart  disease.  The  evidence  also 
establishes  that  there  are  serious  risks 
associated  with  higher  levels  of  alcohol 
consumption,  and  that  even  moderate 
consumption  poses  health  risks  for 
certain  individuals.  Finally,  there  are 
certain  categories  of  individuals  for 
whom  any  level  of  alcohol  consumption 
is  not  recommended. 

XV.  Are  Health  aaims  and  Health- 
Related  Statements  in  the  Labeling  and 
Advertising  of  Alcohol  Beverages 
Inherently  Nfisleading? 

A.  Comments  in  Opposition  to  the  Use 
of  Health  Claims  and/or  Health-Related 
Statements 

Approximately  120  comments 
opposed  the  use  of  health  claims  and/ 
or  health-related  statements  (including 
directional  statements)  in  the  labeling 
and  advertising  of  alcohol  beverages. 
Many  of  these  commenters,  including 
the  American  Medical  Association,  the 
American  Cancer  Society,  and  the 
Center  for  Science  in  the  Public  Interest, 
commented  in  support  of  a  complete 
ban  on  the  use  of  such  statements  in  the 
labeling  or  advertising  of  beverage 
alcohol.  The  primary  arguments  made 
by  these  commenters  are  summarized 
below. 

1 .  It  Has  Not  Been  Proven  That 
Moderate  Alcohol  Consumption  Lowers 
the  Risk  of  Heart  Disease 

NCADD  conunented  that  the  evidence 
for  the  alleged  health  benefits  of  alcohol 
consumption  was  "far  from  concrete," 
noting  that  the  1999  NIAAA  report 
concludes  that  while  there  is  "an 


association  between  moderate  drinking 
and  a  lower  risk  of  CHD,  science  has  not 
confirmed  that  alcohol  itself  causes  the 
lower  risk."  "Alcohol  Alert."  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism.  No.  45,  October  1999. 
(Comment  15).  Most  other  commenters. 
however,  acknowledged  that  there  was 
a  link  or  association  between  moderate 
alcohol  consumption  and  reduced  risk 
of  heart  disease  in  some  individuals. 

2.  Because  the  Negative  Health 
Consequences  of  Alcohol  Consimiption 
Outweigh  the  Potential  Benefits.  Health 
Claims  and  Health-Related  Statements 
Are  Inherently  Misleading  and  Should 
Be  Baiued 

Many  of  the  commenters  stated  that 
health  claims  for  alcohol  beverages  were 
inherently  misleading  because  the 
health  risks  associated  with  alcohol 
consumption  outweigh  the  purported 
cardiovascular  benefits.  For  example, 
the  American  Cancer  Society 
commented  in  favor  of  a  ban  on  all 
health  benefit  claims  and  health-related 
statements  in  the  labeling  and 
advertising  of  alcohol  beverages. 
(Comment  527).  They  noted  that 
"[wjhile  moderate  intake  of  alcohol  has 
been  shown  to  reduce  the  risk  of 
coronary  heart  disease  in  middle-aged 
adults,  100,000  deaths  each  year  are 
attributed  to  alcohol-related  diseases." 

The  American  Medical  Association 
(AMA)  sUongly  urged  ATF  to  reject  any 
type  of  beneficial  claim  for  alcohol 
products  on  container  labels,  noting  that 
such  claims  would  be  misleading,  and 
for  many  persons,  inaccurate.  (Comment 
534).  AMA  stated  that  "(wjhile  some 
research  indicates  that  moderate 
drinking  is  associated  with  a  decreased 
risk  of  some  diseases,  other  research 
shows  that  such  risks  actually 
substantially  increase  for  certain 
people." 

Senator  Strom  Thurmond  opposed  the 
use  of  any  health-related  statements  on 
alcohol  beverage  labels.  (Comment  526). 
He  testified  that  health  claims  were 
inherently  misleading  because  of  the 
serious  health  risks  associated  with 
alcohol  consumption;  because  the 
supposed  health  benefits  of  moderate 
drinking  have  not  been  conclusively 
established;  and  because  any 
explanatory  statements  are  simply 
insufficient  to  clarify  a  misleading 
health  claim.  (April  25,  2000; 
Washington.  DC.  pages  14-16). 

CSPl  argued  that  health  claims  are 
inherently  misleading  for  five  reasons: 

(1)  There  are  serious  health  risks  associated 
with  alcohol  consumption,  even  moderate 
consumption; 


(2)  the  health  benefits  of  moderate  alcohol 
consumption  do  not  apply  universally,  but 
only  to  a  discrete  segment  of  the  population; 

(3)  there  are  many  groups  of  people  who 
should  abstain  from,  or  minimize,  their 
consumption  of  alcohol; 

(4)  allowing  health  claims  would 
undermine  the  Government  warning  label; 
and 

(5)  explanatory  statements  are  insufficient 
to  clarify  a  misleading  health  claim. 
(Comment  400). 

CSPI  noted  that  researchers  for  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  found  that,  after 
decreasing  during  the  late  1980s, 
alcohol  consumption  among  pregnant 
women  in  the  United  States  began  to 
increase  after  1991,  and  the  lead  author 
hypothesized  that  the  increased 
consumption  might  be  due  to  the  media 
attention  to  the  reports  on  the  health 
benefits  of  moderate  drinking.  At  the 
Washington,  DC  hearing,  Mr.  George 
Hacker,  director  of  CSPI's  Alcohol 
Policies  Project,  testified  in  opposition 
to  the  use  of  health  claims.  Mr.  Hacker 
stressed  the  health  risks  associated  with 
even  moderate  alcohol  consumption, 
and  stated  that  "[a]lcohol  is  a 
potentially  dangerous,  potentially 
addictive,  and  potentially  deadly  drug. 
Any  positive  health  statement  about 
such  a  drug  must  be  presented,  if  at  all. 
only  in  a  balanced  and  non-misleading 
manner."  (April  25,  2000;  Washington, 
DC,  page  56). 

On  behalf  of  its  three  million 
members  and  supporters.  Mothers 
Against  Drunk  Driving  (MADD) 
commented  in  favor  of  banning  any 
health  claims  or  directional  statements 
in  the  labeling  and  advertising  of 
alcohol  beverages.  (Comment  20). 
MADD  commented  that  "[t]he  negative 
consequences  and  the  risk  associated 
with  alcohol  consumption  greatly 
outweigh  any  purported  'health 
benefits'  "  MADD  quoted  Gen.  Barry 
McCaffrey,  former  Director  of  the  Office 
of  National  Drug  Control  Policy,  as 
telling  an  alcohol  policy  conference  in 
1997  that,  "Undoubtedly,  alcohol  is  the 
principal  drug  abuse  problem  in 
America  today." 

MADD  also  noted  that  in  1998, 15,935 
people  were  killed  in  alcohol-related 
traffic  crashes  and  an  estimated  850,000 
were  injured.  These  alcohol-related 
crashes  result  in  an  aimual  cost  of 
$114,800,000  in  the  United  States. 

The  National  Association  for  Children 
of  Alcoholics  commented  that  "the 
health  risks  of  alcohol  far  outweigh  the 
health  benefits"  and  advocated  a 
complete  ban  on  health-related  claims 
on  alcohol  beverage  containers. 
(Comment  29).  This  comment  noted  that 
76  million  Americans,  about  43%  of  the 


U.S.  adult  population,  have  been 
exposed  to  alcoholism  in  the  family. 
Almost  one  in  five  (18%)  of  American 
adults  lived  with  an  alcoholic  while 
growing  up.  Its  comment  also  noted  the 
negative  impact  of  alcoholism  on  family 
and  marital  relationships,  the 
association  between  alcoholism  and 
violent  crime  and  child  abuse,  and  the 
devastating  impact  of  alcoholism  on  the 
children  of  alcoholics. 

The  Marin  Institute  for  the  Prevention 
of  Alcohol  and  Other  Drug  Problems 
("Marin  Institute")  commented  in  favor 
of  a  complete  ban  on  all  health-related 
statements  (other  than  the  required 
warning  statement)  in  the  labeling  and 
advertising  of  alcohol  beverages. 
(Comment  324).  The  Marin  Institute 
commented  that  "[s)tatements 
attributing  positive  health  effects  to  the 
consumption  of  alcoholic  beverages  (as 
is  the  case  with  the  previously  approved 
wine  labels)  are  misleading  and 
potentially  dangerous  because  media 
and  marketing  messages  can  \fe 
misinterpreted  as  public  health 
recommendations."  They  stated  that 
"[s]implistic  and  misleading  messages 
about  the  health  effects  of  alcohol  are 
dangerous  to  the  health  and  safety  of 
Americans  and  could  increase  the 
enormous  toll  of  alcohol-related 
problems  in  this  countrj'.  Because  of  the 
evidence  regarding  the  risks  associated 
with  alcohol  consumption,  alcoholic 
beverages  should  not  be  held  to  a  lower 
standard  of  accountability  regarding 
health  messages  than  well-regulated 
prescription  drugs.  Banning  all  health 
claim-related  statements  on  labels  or  in 
advertising  of  alcoholic  beverages 
assures  that  public  health  information  is 
accurate  and  free  of  potentially  harmful 
misinformation." 

Other  public  health  organizations 
strongly  urged  a  ban  on  health  claims. 
See,  Pacific  Drug  Policy  Institute.  Inc. 
(Comment  34);  American  Council  on 
Alcohol  Problems  IComment  37);  and 
West  Los  Angeles  Alcohol  Policy 
Coalition  (Comment  384). 

Many  individuals  made  similar 
comments,  noting  the  serious  health 
■  risks  associated  with  alcohol 
consumption.  Some  shared  personal 
experiences  with  alcoholism  or  alcohol 
abuse.  See  comments  23,  28.  and  35. 

Many  of  the  individuals  testif\'ing  at 
the  public  hearings  also  emphasized  the 
human  costs  associated  with  alcohol 
abuse.  For  example,  Barrett  Duke,  Ph.D., 
testified  on  behalf  of  the  Ethics  and 
Religious  Liberty  Conmiission,  the 
moral  concerns  agency  for  the  Southern 
Baptist  Convention.  He  shared  his 
concerns  from  the  perspective  of  the 
faith  community,  and  noted  that  "[mjost 
faith  communities  deal  with  the 
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devastating  consequences  of  alcohol 
abuse  on  a  regular  basis  in  their 
churches,  missions,  and  benevolent 
ministries.  *   •  *  Families  have  been 
destroyed.  Lives  have  been  lost.  Careers 
have  been  ruined.  Men  and  women  have 
left  the  ministry  as  a  direct  result  of 
alcohol  abuse.  Furthermore,  alcohol  is 
often  a  primary  contributing  component 
to  poverty,  forcing  faith  communities  to 
use  precious  limited  resources  to  assist 
the  alcohol  abuser  as  well  as  the 
abuser's  intended  or  unintended 
victims."  (April  25.  2000;  Washington, 
DC,  page  151). 

Ms.  Suzanne  Harrington-Cole,  Chair 
of  the  Vallejo  Alcohol  Policy  Coalition, 
testified  in  favor  of  a  complete  ban  on 
the  use  of  health  claims  on  alcohol 
beverage  containers.  She  stated  that 
alcohol  is  present  in  more  than  50%  of 
all  incidents  of  domestic  violence  (May 
24,  2000;  San  Francisco,  CA,  page  245), 
and  noted  that  "(w]e  do  not  need  a 
government  sanction  on  more  drinking 
in  the  name  of  health."  (Id.  at  page  243). 

3.  The  Issue  Is  Too  Complex  To  Be 
Summarized  on  an  Alcohol  Beverage 
Label  Because  the  Effects  on  Health  of 
Alcohol  Consumption  Vary  From 
Person  to  Person 

Many  of  the  commenters  stated  that  a 
summary  statement  of  health  benefits  on 
an  alcohol  beverage  label  would  mislead 
consumers  because  the  effects  on  health 
of  alcohol  consumption  vary  ft'om 
person  to  person,  based  on  various 
factors.  These  commenters  also 
suggested  that  the  issue  was  too 
complex  to  be  summarized  on  an 
alcohol  beverage  label,  rendering  all 
such  labeling  statements  inherently 
misleading,  Thus,  the  American  Cancer 
Society  noted  that  the  potential  health 
impact  of  alcohol  consumption  varied 
from  individual  to  individual,  and  that 
a  "brief  message  on  any  beverage 
container  cannot  provide  a  consumer 
with  adequate  information  to  make  an 
informed  decision  about  drinking  'for 
health  related  reasons."'  (Comment 
527). 

NCADD  urged  ATF  to  "prohibit  labels 
and  advertisements  that  make  claims 
regarding  potential  health  benefits 
associated  with  the  consumption  of 
alcoholic  beverages,  because  it  would  be 
impossible  to  adequately  and 
appropriately  convey  the  negative 
health  consequences."  (Comment  15). 
NCADD  noted  that  elderly  consumers 
have  special  concerns,  and  that 
NIAAA's  definition  of  moderate 
drinking  for  women  and  men  over  the 
age  of  65  is  no  more  than  one  drink  a 
dsTy.  They  cited  a  study  showing  that 
among  persons  older  than  65,  moderate 
and  heavy  drinkers  were  16  times  more 


likely  than  nondrinkers  to  die  of 
suicide. '2 

Senator  Thiumond  also  testified  that 
the  effects  of  alcohol  consumption  vary 
fi-om  individual  to  individual,  and  any 
clarifying  statement  along  those  lines 
would  "have  to  address  factors  such  as 
age.  sex,  family,  medical  history,  diet, 
weight,  and  activity."  (April  25,  2000; 
Washington.  DC,  page  16).  MADD  noted 
ATF's  historic  policy  of  requiring 
balance  in  health  claims,  and  suggested 
that  in  "order  to  'appropriately  qualify 
and  balance'  the  alleged  health  claim 
benefits  with  the  negative 
consequences,  the  alcohol  label  would 
have  to  be  the  size  of  a  billboard  and 
advertising  messages  would  be  longer 
than  the  State  of  the  Union  Address." 
(Comment  20).  Accordingly,  MADD 
suggested  that  to  avoid  misleading 
consumers,  such  claims  should  be 
banned  entirely. 

The  United  Communities  Against 
Drug  k  Alcohol  Abuse  commented  that 
"(nlo  brief  message  on  any  beverage 
container  can  possibly  provide  a 
consumer  with  adequate  information  to 
make  a  decision  about  drinking  'for 
health-related  reasons.'"  Instead,  they 
suggested  that  in  order  to  balance  a 
health  message,  "consumers  would 
need  to  be  provided  with  a  detailed 
multi-page  document  (similar  to  those 
now  provided  by  manufacturers  of 
prescription  medication)  in  order  to 
make  [an]  informed  choice  aboOt 
whether  or  not  a  decision  to  consume  an 
alcoholic-beverage  for  health  reasons 
would  be,  on  balance,  a  good  or  a  bad 
decision."  (Comment  31).  The  Marin 
Institute  (Comment  324)  agreed, 
commenting  that  "[djetailed,  balanced 
and  cautionary  information  about 
potential  harmful  effects  would  be 
required  (as  it  is  with  advertisements  of 
prescription  drugs)  in  order  to  offset  the 
demonstrated  confusion  of  the  general 
public  about  the  health  effects  of 
alcohol.  The  volume  of  information 
needed  could  hardly  he  legible  if  it  were 
displayed  on  a  bottle  of  wine  or  beer." 

4.  Even  if  Moderate  Alcohol 
Consumption  Is  Linked  to  a  Reduced 
Risk  of  Heart  Disease,  There  Are  Safer 
Ways  To  Achieve  the  Same  Reduction 
Without  the  Risks  Associated  With 
Alcohol  Consiunption 

Many  commenters  suggested  that 
even  if  alcohol  consumption  resulted  in 
health  benefits  for  certain  individuals, 
there  were  less  risky  ways  to  obtain 
those  benefits.  For  example,  the  Central 
Nebraska  Council  on  Alcoholism,  Inc. 
(Comment  14)  noted  that  "(tjhere  are 
simply  less  risky  ways  to  attain  the 
.  same  health  benefits  that  consuming 
small  amounts  of  alcoholic  beverages 


provide  to  a  limited  group  of  people.  It 
would  be  irresponsible  for  the 
government  to  allow  a  health-claims 
statement  on  alcoholic  beverages  that 
lurge  the  most  risk  laden  way  of 
obtaining  those  benefits." 

CSPI  also  suggested  that  there  were 
safer  methods  of  reducing  one's  risk  of 
heart  disease,  stating  that  the  "discrete 
category  of  people  who  may  benefit 
firom  moderate  drinking  could  also 
lower  their  risk  of  heart  disease  by  other 
less  risky  alternatives,  such  as  quitting 
smoking,  reducing  fat  in  the  diet,  getting 
regular  exercise,  taking  a  daily  low  dose 
aspirin,  or  reducing  stress.  All  of  those 
methods  are  much  less  likely  to  cause 
accidents  or  other  health  problems  than 
consuming  alcohol,  even  in 
moderation."  (Comment  400). 

The  Tangipahoa  Alcohol  and  Drug 
Abuse  Council  (Comment  24)  noted  that 
consumers  often  look  for  "the  easy  way 
out,"  and  that  many  may  believe  that 
drinking  alcohol  will  get  the  same 
benefits  as  an  overall  healthy  lifestyle. 
The  Pacific  Drug  Policy  Institute,  Inc. 
commented  that  "smoking  cessation, 
good  diet,  exercise,  and  stress 
management  techniques  provide  cardiac 
benefits  with  much  lower  risk  of 
adverse  consequences.  When  there  are 
low  risk  ways  to  attain  the  health 
benefits  attributed  to  wine,  it  would 
appear  absurd  to  allow  advertisement  of 
medicinal  value  in  high-risk  alcohol 
consumption."  (Comment  34). 

Ted  Miller,  PhD,  an  economist, 
testified  at  the  hearings  that  a  more  cost- 
effective  way  to  obtain  the  purported 
benefits  associated  with  consumption  of 
wine  would  be  to  walk  a  mile,  drink  a 
glass  of  juice,  or  eat  one  cup  of 
vegetables  every  day.  (April  25,  2000; 
Washington,  DC,  pages  179-183). 

5.  Health  Claims  and  Health-Related 
Messages  Would  Be  Misconstrued  by 
Consumers,  Particularly  Those  With  a 
History  of  Alcoholism  or  Who  Are 
Susceptible  to  Alcohol  Abuse  Problems, 
as  an  Endorsement  To  Consume  or 
Abuse  Alcohol 

Many  professionals  in  the  field  of 
addiction  medicine  commented  that 
health  claims  and  health-related 
messages  were  likely  to  be 
misinterpreted  by  those  most 
susceptible  to  problem  drinking.  Many 
of  these  commenters  were  particularly 
concerned  with  the  risk  that  recovering 
alcoholics  would  use  information  about 
the  piuported  health  benefits  of  alcohol 
consumption  to  justify  their  continued 
use  of  alcohol.  For  example,  a  physician 
who  has  worked  in  the  alcohol  and 
substance  abuse  treatment  field  for  18 
years  stated  that  any  message  about 
purported  health  benefits  sends  the 


wrong  message  to  the  public,  especially 
the  alcohol  abuser  or  alcoholic.  He 
expressed  concern  that  such  a  message 
"would  only  entourage  the  alcoholic  to 
.  drink  more  to  'help  his  heart'"  and 
feared  that  "many  current  alcoholics 
who  are  in  total  recovery  and  abstinence 
may  use  this  as  a  justification  to  begin 
drinking  alcohol  again,  thinking  they 
can  control  it."  (Comment  381).  Another 
doctor  made  a  similar  point,  (Comment 
385)  as  follows: 

The  American  public  has  become 
accustomed  to  warning  labels  on  harmful 
products  *   *   *.  A  label  touting  health 
beneflts  of  use  of  alcoholic  beverages  in 
controlled  and  low  amounts,  is  likely  to  be 
misinterpreted  by  problem  drinkers, 
especially  by  alcoholics,  whose  belief 
systems  about  their  drinking  distort  reality 
with  respect  to  the  relative  benefits  and  risks 
of  consumption.  *   *   *  I  do  not  deny  the 
scientific  validity  of  reports  of  health  benefits 
of  consumption  of  one  glass  of  wine  per  day 
for  females  or  two  glasses  of  wine  per  day  for 
males.  However,  the  risk  of  misinterpretation 
by  the  drinking  public  is  far  greater  than  any 
public  health  or  public  information  benefit 
thaf  may  be  alleged  to  accrue  from  adding 
labels  to  products  that  promote  health 
benefits  from  drinking. 

The  National  Association  for  Children 
of  Alcoholics  (Comment  29)  also 
suggested  that  health  claims  can  lead  to 
confusion  among  children  of  alcoholics 
about  the  role  of  alcohol,  and  can 
reinforce  and  perpetuate  the  denial 
process  of  the  alcohol-addicted  person. 

6.  The  Use  of  the  Term  "Moderate"  in 
a  Specific  Health  Claim  Would  Be 
Misleading  Unless  the  Term  Is  Defined 

Many  public  health  organizations 
commented  that  the  use  of  the  term 
"moderate"  in  a  health  claim  could 
mislead  consumers  who  did  not 
understand  the  definition  of  the  term. 
The  United  Communities  Against  Drug 
&  Alcohol  Abuse  noted  that  "moderate" 
drinking  was  poorly  defined.  It  noted 
that  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMSHA)  study  showed  that  "virtually 
all  drinkers  define  their  personal  level 
of  consumption  as  'moderate,'  whether 
they  consume  one  drink  per  week  or 
five  per  day."  (Comment  31),  CSPI  also 
noted  that  consumers  had  varying 
definitions  of  the  term  "moderate." 
(Comment  400).  Rather  than 
recommending  moderate  consumption, 
CSPI  suggested  that  any  health  claims 
should  provide  specific  quantities  of 
alcohol  that  constitute  moderate 
consumption,  including  a 
recommendation  that  consiuners  drink 
no  more  than  one  drink  per  day. 

Nancy  Piotrowski,  PhD,  testified  that 
she  had  been  conducting  research  on 
alcohol  consumption  for  the  past  16 


years,  and  is  in  the  middle  of  ongoing 
research  on  the  perceptions  of  drinkers 
regarding  moderate  alcohol 
consumption.  She  noted  that  previous 
studies  had  shown  that  perceptions  of 
moderate  drinking  were  clearly  related 
to  drinkers'  current  drinldng  patterns 
and  their  history  of  problems  relating  to 
drinking.  (May  23,  2000;  San  Francisco, 
page  37). 

B.  Comments  in  Favor  of  Health  Claims 

A  few  commenters  specifically 
supported  ATF's  proposal  to  allow 
qualified,  detailed  and  balanced  health 
claims  in  the  labeling  and  advertising  of 
alcohol  beverages.  One  comment,  from 
CEI  and  CA,  specifically  supported  the 
use  of  summary  health  claim  statements 
without  qualification  or  disclosure  of 
the  adverse  effects  on  health  caused  by 
alcohol  consumption.  Finally, 
approximately  45  commenters 
supported  the  general  use  of  health 
claims  with  respect  to  alcohol 
beverages. 

'1.  Comments  in  Favor  of  Allowing 
Balanced  Health  Claims,  as  Set  Forth  in 
the  Proposed  Rule 

The  comments  in  favor  of  the 
substantive  health  claim  provisions  of 
the  proposed  rule  generally  stated  that 
ATF  had  struck  an  appropriate  balance 
in  dealing  with  a  difficult  issue.  For 
example,  the  National  Consumers 
League  (NCL),  a  national  nonprofit 
consumer  advocacy  organization  that 
was  founded  in  1899  to  represent 
consumers  in  the  marketplace  and 
workplace,  recognized  the  difficult 
nature  of  the  issue  as  follows: 

NCL  believes  that  the  proposed  rule  raises 
a  serious  public  policy  question  for  which 
there  is  no  easy  answer.  NCL  understands 
ATF's  concern  as  to  whether  health  claims 
should  be  permitted  on  alcoholic  beverages 
at  all.  While  there  is  a  body  of  research 
showing  that  moderate  consumption  of 
alcohol  reduces  the  risk  of  coronarj'  heart 
disease  (CHD),  there  is  also  evidence  that 
moderate  drinking  may  increase  the  risk  of 
certain  cancers.  Moreover,  as  ATF  notes, 
moderate  drinking  is  risky  for  certain 
individuals  who  are  prone  to  alcoholism, 
some  of  whom  may  not-realize  that  they  are. 
Excessive  alcohol  consumption  is 
unquestionably  harmful.  Whether  a  properly 
qualified  health  claim  should  be  permitted 
on  alcoholic  beverage  labels  is  a  serious 
policy  question  that  has  been  debated  by 
public  health  experts  for  years. 

NCL  concluded  that  while  it  "has 
reservations  about  authorizing  any 
health  claim  for  alcoholic  beverages,  we 
believe  a  properly  qualified  and 
balanced  claim  would  be  of  value  to 
many  consumers.  *   *   *  A  healthclaim 
that  includes  the  elements  specified  in 
the  proposed  rule  would  provide  these 


consumers  with  useful  information." 
(Comment  388). 

Two  major  associations  representing 
the  wine  industry  also  commented  in 
support  of  the  substantive  hedlth  claims 
provisions  of  the  proposed  rule.  The 
Wine  Institute  commented  "that  the 
public  should  receive  the  whole  story 
regarding  the  responsible  consumption 
of  wine  and  applaudjed]  ATF's  efforts, 
as  reflected  in  the  additional  proposed  • 
regulation  language,  to  refine  and  focus 
the  conditions  which  must  be  met 
before  any  substantive  claim  regarding 
health  benefits  can  be  made  on  wine 
labels  or  in  advertisements."  (Comment 
401). 

The  AVA  also  stated  it  had  no 
objection  to  the  proposed  amendment  to 
the  regulations  to  reflect  current  ATF 
policy,  noting  that  "(ajs  our  members 
have  been  required  to  conform  to  these 
policies  for  some  years,  converting  them 
to  regulation  would  pose  no  further 
hardship."  (Comment  417). 

A  comment  from  the  Washington 
Legal  Foundation  (WLF)  focused 
primarily  on  legal  issues,  noting  that  if 
the  rule  was  properly  implemented,  it 
would  pass  muster  imder  the  First 
Amendment.  (Conunent  390).  This 
comment  will  be  discussed  further 
under  section  XIX. 

2.  Coniment  Supporting  Summary 
Health  Claims  Without  Qualification  or 
Disclosure  of  Adverse  Effects 

Only  CEI  and  CA  specifically  argued 
in  favor  of  allowing  summary  health 
claims  without  qualification  or 
disclosure  of  adverse  effects  in  the 
labeling  and  advertising  of  alcohol 
beverages.  CEI  and  CA  opposed  ATF's 
notice  on  the  grounds  that  it  would 
serve  to  suppress  truthful  and  non- 
misleading  speech.  (Comment  326).  CEI 
and  CA  argued  that  the  cardiovascular 
and  overall  health  benefits  associated 
with  moderate  alcohol  consumption  are 
amply  supported  by  the  medical 
evidence,  and  summan,'  statements  of 
these  benefits  are  protected  by  the  First 
Amendment. 

CEI  and  CA  suggested  that  those 
individuals  who  would  not  benefit  from 
moderate  drinking  "know  who  they  are 
and  are  unlikely  to  be  misled."  CEI  and 
CA  also  suggested  that  the  CSAP  survey 
supports  a  conclusion  that  consumers 
would  not  be  misled  by  directional 
statements,  that  such  statements  would 
not  change  the  drinking  patterns  of 
consiuners,  and  that  the  population 
studied  understands  the  risks  of 
drinking,  particularly  that  drinking  is 
counter-indicated  during  pregnancy. 

CEI  and  CA  claimed  that  other 
Federal  agencies  have  approved 
summary  health  statements  without  the 
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extensive  qualifications  that  would  be 
required  under  ATF's  proposed  rule.  As 
examples,  they  pointed  to  health  claims 
approved  by  FDA  for  diets  low  in 
satiuated  fat  and  cholesterol  and  diets 
low  in  sodiiun.  They  also  suggested  that 
the  "balance"  ATE  is  ostensibly  seeking 
would  automatically  be  provided  by  the 
mandatory  health  warning  statement  on 
alcohol  beverage  containers. 

The  CEI  and  CA  comment  suggested 
that  the  proposed  rule  would  result  in 
regulations  that  violated  the  First 
Amendment:  thus,  the  proposed  rule 
should  be  withdrawn.  At  the  public 
hearing,  Mr.  Ben  Lieberman  testified  on 
behalf  of  CEI  and  stated  that  CEI 
believed  that  the  rulemaking  should 
Result  in  a  "policy  allowing  a  wide 
range  of  accurate  summary  statements 
about  moderate  drinking  and  health  to 
appear  on  alcoholic  beverage  labels  and 
ads."  (April  25,  2000;  Washington,  DC, 
page  119).  Mr.  Lieberman  also  suggested 
that  ATE  had  not  accurately 
siunmarized  the  evidence  demonstrating 
the  health  benefits  associated  with 
moderate  alcohol  consumption,  but 
instead  spent  "much  of  its  time 
identifying  and  somewhat  exaggerating 
every  conceivable  category  of  individual 
who  is  not  likely  to  benefit  from 
moderate  drinking,  such  as  adults  too 
young  to  be  at  risk  for  heart  disease, 
pregnant  women,  and  recovering 
alcoholics."  {Id.  at  page  120). 

In  response  to  a  question  from  the 
panel,  Mr.  Lieberman  confirmed  that  it 
was  CEI's  belief  that  a  health  claim 
regarding  cardiovascular  benefits,  such 
as  "there  is  significant  evidence  that 
moderate  consumption  of  alcoholic 
beverages  may  reduce  the  risk  of 
cardiovascular  disease,"  could  appear 
OR  a  label  with  no  disclaimer  and  still 
,not  mislead  consumers.  He  stated  that 
"it  is  well  known  that  people 
understand  the  limitations  of 
advertising  and  labeling  and  that  they 
would  be  skeptical.  They  would  also 
read  the  government  warning,  which 
does  at  least  allude  to  the  other  side  of 
this  story."  (April  25,  2000;  Washington, 
DC,  pages  133-134). 

3.  Other  Comments  in  Favor  of  Health 
Claims 

Approximately  45  comments 
supported  the  use  of  substantive  health 
claims  in  the  labeling  and  advertising  of 
alcohol  beverages.  However,  these 
commenters  did  not  specifically  support 
the  type  of  summary  health  claim 
advocated  by  CEI  and  CA.  Instead,  they 
commented  in  favor  of  the  general 
principle  that  health  claims  for  alcohol 
beverages  are  not  inherently  misleading. 
In  some  cases,  it  was  difficult  to 
determinejuvhether  these  commenters 


meant  to  support  directional  statements 
only  or  whether  they  specifically 
supported  the  use  of  substantive  health 
claims  on  labels  or  in  advertisements. 

Most  of  the  comments  that  favored  a 
rule  allowing  the  use  of  substantive 
health  claims  reflected  a  general 
perception  that  consumers  were  entitled 
to  information  about  potential  health 
benefits  associated  with  moderate 
alcohol  consumption.  For  example,  one 
individual  suggested  that  "consumers 
have  the  right  to  know  and  can  be 
trusted  to  handle  this  scientific 
information."  (Comment  300).  Another 
comment  supported  "the  rights  of 
wineries  to  list  the  health  benefits  of 
their  product  on  the  labels."  (Comment 
277). 

Some  of  the  individuals  conunenting 
in  favor  of  health  claims  specifically 
supported  the  concept  that  the  claims  be 
balanced,  although  it  was  unclear 
whether  they  were  suggesting  that  the 
balance  would  come  from  qualifications 
in  the  claims  or  the  required 
Government  warning  statement.  For 
example,  one  individual  stated  that  "[i]t 
is  only  fair  and  proper  that  the  labels  on 
the  bottle  contain  the  positive  health 
benefits  as  well  as  the  proper  health 
warnings."  (Comment  143).  Another 
commenter  expressed  his  support  for 
"producers  of  wine  to  be  able  to  print 
both  the  adverse  and  the  positive  effects 
of  consuming  wine."  (Comment  340). 

Many  of  the  commenters  suggested 
that  consumers  need  to  be  made  aware 
of  health-related  information,  including 
the  positive  and  negative  effects  of 
alcohol  consumption,  in  order  to  make 
informed  decisions  regarding  its  use. 
For  example,  one  commenter,  a 
psychologist  and  attorney,  stated  that  it 
was  "necessary  to  rationally  accept  that 
alcohol  has  benefits  as  well  as  dangers 
*   *   * .  Since  Americans  can  easily  and 
legally  drink,  and  most  in  fact  do  so,  the 
need  to  inform  them  of  the  range  of 
drinking  consequences  and  the  related 
drinking  limits  for  each  is  both  prudent 
and  democratic."  (Comment  243).  A 
doctor  commented  as  follows: 

It  makes  more  sense  to  put  more 
information  on  the  label  in  order  for  the 
consumer  to  make  a  better  decision.  As  a 
physician,  I  implore  my  patients  to  read     ^ 
labels.  There  are  certainly  some  potential 
health  benefits  to  wine  as  well  as  potential 
downsides  in  individuals.  (Comment  145). 

Two  commenters  argued  that  alcohol 
producers  have  a  First  Amendment  right 
to  market  the  health  benefits  of  alcohol 
consumption,  provided  that  such 
information  is  presented  in  a  non- 
misleading  manner.  However,  neither  of 
these  comments  suggested  that  industry 
members  were  entitled  to  use  siunmary 
health  claims  without  any  qualification 


or  disclosure  of  adverse  effects.  The 
First  Amendment  issues  raised  by  these 
commenters  will  be  addressed 
separately  in  section  XIX. 

Among  the  medical  experts  who 
testified  at  the  hearings  in  favor  of 
allowing  health  claims  or  health-related 
statements  on  labels  or  in 
advertisements,  some  specifically  noted 
that  consumers  should  be  made  aware 
of  both  the  risks  and  purported  benefits 
of  moderate  alcohol  consumption.  For 
example,  Dr.  Ellison  suggested  that  an 
appropriate  message  on  a  label  would  be 
"  '[wjhile  light  to  moderate  alcohol 
consiunption  can  be  consistent  with  a 
healthy  lifestyle  for  most  individuals 
and  has  been  shown  to  dramatically 
reduce  the  risk  of  heart  disease,  certain 
individuals  should  not  drink  at  all.' 
Then,  you  should  go  through  the  list  of 
the  people  that  we  are  advising  not  to 
drink."  (April  26,  2000;  Washington, 
DC,  page  116). 

Finally,  Mr.  John  Hinman  testified  on 
behalf  of  the  American  Wine  Alliance 
for  Research  and  Education  as  well  as 
the  Coalition  for  Truth  and  Balance,  a 
group  of  California  wineries.  Mr. 
Hinman  suggested  that  it  was  the 
Government  warning  statement,  rather 
than  the  directional  statements,  which 
misled  consvuners  about  the  health 
consequences  of  alcohol  consumption. 
(May  23,  2000;  San  Francisco,  CA,  page 
149).  Mr.  Hinman  was  also  one  of  the 
few  individuals  responding  to  ATF's 
question  about  whether  it  was  possible 
to  craft  a  balanced  substantive  health 
claim.  He  noted  that  he  had  submitted 
a  664-word  statement  to  ATF  for  review 
in  1993,  entitled  "Wine  and  Health — 
Behind  the  French  Paradox."  [Id.  at 
page  151).  Mr.  Hinman  stated  that 
"considering  that  664  words  makes  for 
a  very  wordy  wine  label,  we  seriously 
doubt  whether  any  wine  maker  really 
has  an  interest  in  providing  such  a 
statement  on  the  bottle.  However,  the 
statement  can  and  should  be  available  to 
hand  out  to  those  customers  who 
request  more  information  or  are 
interested  in  the  subject  matter."  (Id.  at 
page  152).  Accordingly,  Mr.  Hinman 
stated  he  was  resubmitting  the 
statement  to  ATF  for  review,  and  later 
clarified  in  response  to  a  question  from 
the  panel  that  he  would  put  the 
statement  on  an  application  for  label 
approval.  (Id.  at  pages  152,  165). 

In  response  to  a  question  fitim  the 
panel,  Mr.  Hinman  stated  that  neither 
the  American  Wine  Alliance  nor  the 
Coalition  for  Truth  and  Balance  was 
"interested,  to  my  knowledge,  in 
necessarily  using  CEI's  proposed  label. 

*  *  *  On  the  other  hand,  as  a  lawyer   , 

*  *  *  that's  an  absolutely  accurate 
statement  that  CEI  is  using  on  that 


particular  thing,  and  I  would  support 
their  First  Amendment  right  to  utilize  it. 
It's  going  to  be  up  to  them  to  find  people 
that  are,  in  fact,  going  to  use  it."  (Id.  at 
page  167). 

C.  Decision 

After  careful  consideration  of  the 
record,  TTB  finds  that  the  comments 
and  testimony  on  this  issue  establish 
that  the  use  of  health  claims  in  the 
labeling  or  advertising  of  alcohol 
beverages  has  the  potential  to  mislead 
consumers  as  to  the  very  serious  health 
consequences  associated  with  alcohol 
abuse  and  consumption.  In  particular, 
TTB  finds  tfiat  the  rulemaking  record 
overwhelmingly  supports  the 
conclusion  that  the  type  of  detail, 
qualification,  and  balance  required  by 
the  proposed  rule  woidd  be  necessary  to 
avoid  misleading  consumers  about  the 
serious  health  risks  associated  with 
alcohol  consumption. 

Based  on  the  comments  on  this  issue, 
however,  TTB  is  adopting  certain 
changes  to  the  final  rule  to  set  forth 
more  specifically  how  a  substantive 
health  claim  would  comply  with  the 
requirements  of  the  regulation.  For 
example,  TTB  agrees  with  the  NCADD 
comment  that  it  has  not  been  proven 
that  alcohol  itself  lowers  the  risk  of 
heart  disease  in  certain  people;  this 
comment  is  consistent  with  the  1999 
"Alcohol  Alert"  published  by  NIAAA. 
The  2000  Dietary  Guidelines  state  only 
that  "[djrinking  in  moderation  may 
lower  risk  for  coronary  heart  disease, 
mainly  among  men  over  age  45  and 
women  over  age  55."  The  final  rule 
provides  that  a  specific  health  claim 
would  not  be  approved  unless  it  is 
truthful  and  adequately  substantiated  by 
scientific  or  medical  evidence.  Thus, 
TTB  would  not  approve  any  claim 
implying  that  alcohol  consumption 
itself  caused  a  reduced  risk  of  heart 
disease  in  the  absence  of  scientific  or 
medical  evidence  substantiating  such  a 
claim. 

TTB  also  agrees  with  those 
commenters  who  suggested  that  the 
effects  on  health  of  alcohol 
consumption  vary  from  person  to 
person,  and  that  any  labeling  or 
advertising  statement  that  failed  to  take 
this  into  account  would  mislead 
consumers.  Consistent  with  the  2000 
Dietary  Guidelines,  many  commenters 
noted  that  moderate  consumption 
provided  little,  if  any,  health  benefit  for 
younger  people,  who  are  at  low  risk  of 
heart  disease.  As  noted  above,  the 
Dietary  Guidelines  provide  that 
"(d]rinking  in  moderation  may  lower 
risk  for  coronary  heart  disease,  mainly 
among  men  over  age  45  and  women 
overage  55." 


In  consideration  of  these  comments, 
the  final  rule  specifically  provides  that 
a  claim  will  not  be  approved  unless  it 
is  sufficiently  detailed  and  qualified 
with  respect  to  the  categories  of 
individuals  to  whom  the  claim  applies. 
For  example,  assuming  that  the 
evidence  continues  to  indicate  that  the 
potential  health  benefits  associated  with 
moderate  alcohol  consumption  are 
mainly  associated  with  men  over  age  45 
and  women  over  age  55,  then  the  claim 
would  have  to  specifically  set  forth  this 
qualification.  Furthermore,  the  concerns 
expressed  in  the  comments  regarding 
the  definition  of  the  term  "moderate" 
would  also  be  addressed  by  requiring, 
where  necessary,  sufficient  detail  in  the 
claim  itself  regarding  the  meaning  of 
this  term.  This  level  of  detail  could 
include  specific  information  as  to  what 
constitutes  "moderate"  levels  of 
consumption,  possibly  including 
separate  definitions  for  men,  women, 
and  the  elderly. 

Many  commenters  suggested  that 
there  are  safer  ways  to  reduce  the  risk 
of  heart  disease  without  the  negative 
health  consequences  associated  with 
alcohol  consumption.  Again,  this  is  a 
point  noted  in  the  2000  Dietary 
Guidelines,  which  remind  consumers 
that  "there  are  other  factors  that  reduce 
the  risk  of  heart  disease,  including  a 
healthy  diet,  physical  activity, 
avoidance  of  smoking,  and  maintenance 
of  a  healthy  weight."  In  reviewing 
whether  a  health  claim  tends  to  mislead 
consiuners,  TTB  will  certainly  consider 
whether  the  health  claim  misstates  the 
role  played  by  these  factors  in  reducing 
one's  risk  of  heart  disease. 

Several  commenters  suggested  that 
any  health  claim  might  be 
misinterpreted  by  alcoholics  and  other 
abusers  of  alcohol  as  a  rationalization 
for  their  own  consimiption  levels.  TTB 
recognizes  the  possibility  that  certain 
consumers  will  selectively  interpret 
data  regarding  the  health  consequences 
of  alcohol  consumption  to  justify  their 
own  behavior.  We  believe  that  sununary 
health  benefit  claims  that  do  not 
disclose  the  adverse  health 
consequences  of  alcohol  consumption 
would  be  particularly  susceptible  to  this 
type-of  misinterpretation.  We  recognize 
the  possibility  that  certain  abusers  of 
alcohol  may  use  information  regarding 
the  potential  cardiovascular  benefits  of 
alcohol  consumption  to  justify  alcohol 
abuse  that  clearly  poses  significant 
health  risks.  However,  it  is  our 
conclusion  that  the  best  way  to  prevent 
this  type  of  misinterpretation  of  a  health 
claim,  by  both  alcohol  abusers  as  well 
as  consumers  who  do  not  abuse  alcohol, 
is  to  require  detailed  information 
regarding  the  health  risks  associated 


with  various  levels  of  alcohol 
consiunption. 

Accordingly,  the  final  rule  provides 
that  a  specific  health  claim  must 
adequately  disclose  the  health  risks 
associated  with  both  moderate  and 
heavier  levels  of  alcohol  consumption. 
It  is  misleading  to  imply  that  moderate 
alcohol  consumption  confers  only 
health  benefits;  the  administrative 
record  establishes  that  there  are 
significant  risks  associated  with 
moderate  consumption,  including  an 
increased  risk  of  certain  cancers.  Even  if 
a  claim  is  made  regarding  only  moderate 
consumption,  consumers  should  be 
advised  of  the  health  risks  of  heavier 
levels  of  alcohol  consumption.  The 
record  reveals  that  a  high  percentage  of 
the  alcohol  consumed  in  this'countr>'  is 
consumed  at  levels  that  exceed 
"moderate  drinking."  The  Marin 
Institute  comment  states  that  alcohol  is 
consumed  at  heavy  levels  (3  or  more 
drinks  per  day,  or  more  than  5  drinks 
at  one  time)  in  78  percent  of  all  drinking 
occasions.  (Comment  324).  Furthermore, 
Dr.  Criqui  testified  that  half  of  all  the 
alcohol  consumed  in  the  United  States 
is  consumed  by  the  10%  of  men  and  the 
5%  of  women  who  are  alcohol- 
dependent.  (May  23,  2000;  San 
Francisco,  CA,  page  57).  Finally,  a  study 
submitted  by  CEI  and  CA  noted  that 
"[iln  the  United  States,  less  than  10%  of 
the  population  reports  drinking  more 
than  two  drinks  per  day,  the  cutoff  for 
'heavy  drinking'  in  national  siu^rey 
research.  This  means  that  'moderate' 
drinkers,  because  of  their  much  greater 
numbers,  probably  account  for  well  over 
half  of  all  alcohol  problems,  a  finding 
that  led  researchers  at  the  Listitute  of 
Medicine  to  observe  in  a 
groundbreaking  report  that  'if  all  the 
clinically  diagnosed  alcoholics  were  to 
stop  drinking  tomorrow,  a  substantial 
fraction  of  what  we  understand  as     _ 
alcohol  problems  would  still 
remain. " ' '  ^  These  statistics  make  it 
clear  that  a  specific  health  claim  touting 
the  potential  health  benefits  of  moderate 
alcohol  consumption  would  be 
misleading  without  a  referral  to  the 
health  risks  associated  with  both 
moderate  and  higher  levels  of  alcohol 
consumption. 

In  adaition,  the  administrative  record 
establishes  that  there  are  certain 
categories  of  individuals  for  whom  any 
alcohol  consumption  at  all  is  not 
recommended.  Accordingly,  the  final 
rule  provides  that  any  specific  health 
claim  must  outline  the  categories  of 
individuals  for  whom  any  levels  of 
alcohol  consumption  may  cause  health 
risks.  The  Beer  Institute  commented  that 
ATF's  proposed  standard  on  this  issue 
made  it  unclear  whether  "disclaimers 
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are  required  only  for  categories  of 
individuals  whose  potential  negative 
health  effects  are  literally  numerous  or 
whether  the  potential  negative  health 
effects  would  be  aggregated  for  the 
purposes  of  performing  the  balancing 
test  envisioned  by  the  proposed 
regulation."  (Comment  396). 
Accordingly,  the  final  rule  clarifies  that 
this  requirement  is  intended  to  cover 
the  categories  of  individuals  for  whom 
alcohol  consumption  is  not 
recommended  (e.g.,  pregnant  women, 
individuals  taking  certain  medications, 
etc.). 

We  do  not  agree  with  CEI  and  CA  that 
it  is  unnecessary  to  set  forth  this 
information  in  conjunction  with  a 
health  claim  because  these  people  know 
who  they  are.  For  example,  it  is  not  at 
all  clear  that  most  consumers  know  that 
alcohol  can  interact  harmfully  with  a 
variety  of  prescription  and  over-the- 
counter  medications.  It  is  TTB's 
conclusion  that  any  labeling  or 
advertising  statement  that  makes  a 
"substantive  health  claim  regarding 
alcohol  consumption  would  mislead 
consumers  if  it  does  not  set  forth  this 
important  information  about  the  adverse 
consequences  of  alcohol  consumption. 
Notwithstanding  the  above,  we  find  that 
the  rulemaking  record  does  not  support 
a  conclusion  that  health  claims  in  the 
labeling  and  advertising  of  alcohol 
beverages  are  inherently  misleading. 
Nor  does  the  record  support  a 
conclusion  that  the  potentially 
misleading  nature  of  such  claims  cannot 
be  cured  with  the  appropriate  use  of 
disclaimers  and  qualifying  statements. 

Initially,  it  should  be  noted  that  none 
of  the  commenters  who  supported  a 
total  ban  on  the  use  of  health  claims  in 
the  labeling  and  marketing  of  alcohol 
beverages  presented  consumer  data  on 
the  use  of  substantive  health  claims  in 
the  labeling  or  advertising  of  alcohol 
beverages.  Thus,  we  have  no  consumer 
data  establishing  that  consumers  would 
be  misled  by  the  use  of  properly 
qualiHed  health  claims  that  are 
sufficiently  detailed  and  specific,  and 
which  disclose  the  adverse  health 
consequences  of  alcohol  consumption. 

A  complete  ban  on  the  use  of  health 
claims  or  health-related  statements  in 
the  labeling  and  advertising  of  alcohol 
beverages  would  prohibit  even  the  most 
qualified,  detailed,  and  balanced 
discussion  of  health  consequences  in 
advertising  materials.  For  example,  in 
Industry  Circular  93-8,  ATF  advised 
industry  members  that  the  regulations 
did  not  prohibit  them  from  including 
the  entire  text  of  NIAAA's  April  1992 
edition  of  "Alcohol  Alert"  in 
advertising  materials.  This  NIAAA 
publication  presents  a  comprehensive 


overview  of  the  benefits  and  risks 
associated  with  alcohol  consumption.  If 
the  regulations  imposed  a  complete  ban 
on  advertising  materials  that  included 
health-related  statements,  then  industry 
members  would  no  longer  be  allowed  to 
include  this  NIAAA  publication  in 
advertising  materials.  Yet  TTB  finds 
nothing  in  the  record  to  establish  that 
the  inclusion  of  this  type  of 
comprehensive  discussion  of  effects  on 
health  in  an  advertisement  in  any  way 
misleads  consumers  as  to  the  health 
risks  of  alcohol  consumption. 
Accordingly,  we  find  that  the  record 
does  not  support  an  overall  ban  on  the 
use  of  specific  health  claims  and  health- 
related  statements  in  the  advertising  of 
alcohol  beverages. 

A  closer  issue  is  presented  by  the 
labeling  of  alcohol  beverages.  As  ATF 
noted  in  Industry  Circular  93-8.  we 
believe  that  it  would  be  difficult  to 
"Compose  a  health  claim  that  is  detailed 
and  specific  enough  to  meet  our 
standards,  yet  short  enough  to  fit  on  a 
traditional  alcohol  beverage  label.  In 
addition,  TTB  will  not  approve  any 
labeling  health  claim  that  contradicts 
the  message  of  the  required  Government 
warning  statement. 

TTB  agrees  with  the  commenters  who 
suggested  that  a  summary  substantive 
health  claim  which  does  not  include 
sufficient  detail  and  qualification  would 
mislead  consumers  about  the  serious 
health  consequences  of  alcohol 
consumption.  However,  we  do  not 
believe  that  this  provides  a  basis  for 
banning  all  substantive  health  claims  on 
alcohol  beverage  labels.  Instead,  as  set 
forth  above,  TTB  is  making  changes  to 
the  final  rule  to  clearly  provide  that  a 
specific  health  claim  will  not  be 
allowed  unless  it  is  truthful  and 
adequately  substantiated  by  scientific  or 
medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks. 

We  disagree  with  the  arguments  made 
by  CEI  and  CA,  the  only  commenters 
who  specifically  favored  allowing 
industry  members  to  make  summary 
statements  regarding  health  benefits  that 
contained  no  qualification,  balance,  or 
disclosure  of  adverse  effects.  In  the  first 
place,  the  record  did  not  establish  that 
there  was  any  concrete  interest  on  the 
part  of  the  alcohol  beverage  industry  in 
using  the  summary  health  claim 
proposed  in  the  CEI  petition.  Secondly, 
.  we  find  that  statements  such  as  the  one 


proposed  by  CEI  would  mislead 
consumers  by  not  disclosing  the 
significant  adverse  effects  on  health 
associated  with  alcohol  consumption, 
which  are  set  forth  in  great  detail  in  this 
rulemaking  record. 

TTB  has  not  drafted  a  model  health 
claim  for  use  on  alcohol  beverage  labels 
because  this  extensive  rulemaking 
record  has  revealed  little,  if  any,  interest 
on  the  part  of  industry  members  in 
using  substantive  health  claims  on 
alcohol  beverage  labels.  In  fact,  industry 
members  not  only  failed  to  express  such 
an  interest,  in  many  cases,  they 
specifically  disavowed  any  interest  in 
using  substantive  health  claims. 
Furthermore,  as  discussed  further  in 
section  XVllI.  any  such  claim  might 
well  subject  the  product  to  regulation  as 
a  drug  under  FDA  regulations. 

Accordingly,  TTB  will  leave  it  to  any 
interested  industry  members  to  seek 
approval  of  a  substantive  health  claim 
through  the  label  approval  process.  The 
final  rule  sets  forth  the  standards  that 
would  apply  to  any  such  labeling 
statement.  If  an  industry  member  wishes 
to  use  a  substantive  health  claim  on  a 
label  in  compliance  with  the  standards 
set  forth  in  the  final  rule,  it  should 
apply  for  a  certificate  of  label  approval. 

ATF  announced  in  Industry  Circular 
93-8  that  dissemination  of  the  full  text 
of  the  April  1992  edition  of  "Alcohol 
Alert"  as  published  by  NIAAA,  would 
not  be  in  violation  of  the  regulations. 
The  final  rule  does  not  change  this 
policy.  Furthermore,  dissemination  of 
the  entire  Dietary  Guidelines  as 
advertising  materials  by  industry 
members,  or  dissemination  of  the  two 
pages  from  the  current  Guidelines 
dealing  with  alcohol  beverages  (pages 
36  and  37)  would  not  violate  the  final 
rule.  Both  of  these  materials  provide  a 
comprehensive  discussion  of  the  health 
consequences  of  alcohol  consumption. 
The  information  in  these  materials 
regarding  the  health  consequences  of 
alcohol  consumption  is  truthful  and 
supported  by  scientific  evidence.  The 
information  is  sufficiently  detailed, 
qualified  and  specific,  and  sets  forth  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption.  Both  of  these  publicatlnns 
further  set  forth  the  categories  of 
individuals  for  whom  any  level  of 
alcohol  consumption  may  pose  health 
risks.  Accordingly,  these  materials 
comply  with  the  standards  set  forth  in 
the  regulations. 

As  ATF  stated  in  Industry  Circular 
93-8,  we  will  continue  to  evaluate  any 
additional  text  that  accompanies  these 
materials,  such  as  editorializing, 
advertising  slogans,  or  exhortations  to 
consume  the  product,  to  determine 


whether  or  not  the  advertisement  as  a 
whole  presents  truthful  and  non- 
misleading  information  regarding  the 
risks  associated  with  alcohol 
consiimption.  Furthermore,  the  use  of 
any  buttons,  shelf  talkers,  table  tents, 
and  similar  items  that  excerpt  any 
portion  of  the  NIAAA  publication  or  the 
Dietary  Guidelines,  or  that  are  based  on 
any  other  publication  or  article  about 
the  health  consequences  of  alcohol 
consumption,  will  be  closely 
scrutinized  to  determine  if  they  tend  to 
mislead  consumers  about  the  serious 
risks  associated  with  alcohol 
consumption. 

XVI.  Are  Health-Related  Directional 
Statements  Misleading? 

As  previously  noted,  the  vast  majority 
of  the  commenters  addressed  the  issue 
of  health-related  directional  statements, 
such  as  the  ones  approved  by  ATF  in 
1999.  rather  than  the  issue  of 
substantive  health  claims. 
Approximately  355  commenters 
expressed  support  for  the  use  of 
directional  statements  on  alcohol 
beverage  labels.  Many  commenters 
stated  that  directional  statements  are  not 
substantive  health  claims  and  that  they 
merely  refer  consumers  to  other  sources 
for  information  about  the  effects  on 
health  of  alcohol  consumption.  As  such, 
the  commenters  maintain  that 
directional  statements  are  not 
misleading  to  consumers.  Cto  the  other 
hand,  most  of  the  approximately  120 
comments  in  opposition  to  the  use  of 
health  claims  also  opposed  the  use  of 
health-related  directional  statements  in 
the  labeling  and  advertising  of  alcohol 
beverages. 

A.  Comments  and  Testimony  in  Favor  of 
the  Use  of  Health-Related  Directional 
Statements 

Most  of  the  comments  in  support  of 
directional  statements  shared  the  view 
set  forth  in  the  Wine  Institute's 
comment  as  follows:  ' 

Directing  consumers  to  consult  with  their 
doctors  or  to  refer  to  the  Dietary  Guidelines 
regarding  the  health  effects  of  wine 
consumption  constitutes  a  responsible  and 
neutral  message.  Far  from  misleading  the 
public,  such  statements  are  designed  to 
educate  and  empower  each  individual  to 
make  fully  informed  choices  regarding  the 
consumption  of  wine.  (Comment  401). 

The  Wine  Institute's  comment  also 
stated  that  health-related  directional 
statements  were  "certainly  not 
misleading  because  they  do  not 
constitute  substantive  health  claims  in 
the  first  instance."  They  cited  the  CSAP 
survey,  which  concluded  that  the 
drinking  patterns  of  88.3%  of  the 
participants  would  not  be  influenced  by 


directional  statements,  writh  an 
additional  3.9%  indicating  they  woidd 
drink  less. 

In  response  to  ATF's  question  of 
whether  the  negative  consequences  of 
alcohol  consiunption  and  abuse 
disqualified  alcohol  beverages  from 
entitlement  to  health  claims  or  health- 
related  statements,  the  Wine  Institute 
submitted  extensive  summaries  of 
scientific  studies  on  moderate 
consumption  of  wine  and  alcohol  for 
the  Dietary  Guidelines  Review  Process. 
An  updated  compilation  of  that 
submission  was  attached  to  their 
comment.  The  Wine  Institute  stated  that 
it  "fully  subscribes  to  an  open  and 
vigorous  dialogue  driven  by  the  findings 
of  the  scientific  community  on  the 
health  effects  of  alcohol  consumption." 

The  Wine  Institute  submitted  a 
supplemental  comment  in  which  it 
stated  that  it  wished  "to  underscore 
how  critical  it  is  to  make  the  distinction 
between  health-related  statements  and 
those  in  which  a  substantive  claim  of 
health  benefits  is  advanced.  A 
substantial  number  of  submissions  you 
have  received  to  date  appear  to  blur  this 
crucial  difference  and  argue  against 
directional  labels  by  incorrectly 
classifying  such  labels  as  health 
daims."  (Comment  401b). 

Mr.  John  DeLuca,  President  and  CEO 
of  the  Wine  Institute,  testified  at  both 
the  Washington.  DC  and  San  Francisco. 
California  hearings.  Mr.  DeLuca  stated 
that  he  believed  that  wineries  have  a 
First  Amendment  right  to  use  the 
directional  label,  and  pointed  to  the 
CSAP  survey  as  evidence  that 
consumers  would  not  increase 
consumption  as  a  result  of  directional 
statements.  (April  25.  2000; 
Washington.  DC.  page  32).  He  urged  the 
empowerment  of  the  public  through 
dissemination  of  information,  and  urged 
that  the  public  should  be  trusted  "to 
handle  this  information."  [Id.  at  pages 
32-33). 

When  asked  about  substantive  health 
claims,  Mr.  DeLuca  stated  that  "we  are 
not  trying  to  sell  wine  as  health  food  or 
as  a  medicine."  (Id.  at  page  37).  He  said 
that  "we  should  be  erring  on  the  side  of 
making  it  as  hard  as  possible  for 
someone  to  make  a  health  claim.  It 
really  is  not  the  province  of  the  industry 
to  be  talking  that  way.  We  want  third- 
party  peer  review  journals  research  to  be 
what  is  presented  to  the  public,  not 
what  we  put  to  the  pubhc."  (Id.  at  page 
38).  In  response  to  a  question  about 
whether  the  directional  statements  were 
perceived  as  health  claims,  Mr.  DeLuca 
stated  that  the  Wine  Institute  had 
withdrawn  its  original  label  submission, 
which  included  the  phrase  "health 
benefits."  because  they  "knew  it  was 


going  to  lead  to  a  cascade  of  criticism" 
and  that  the  phrase  "health  effects" 
came  from  the  Appropriations 
Committee's  language  in  appropriating 
funds  for  NIH  and  NLVAA  to  research 
the  effects  on  health  of  moderate 
drinking.  (Id.  at  page  40). 

When  asked  about  consumer  reaction 
to  the  directional  statements.  Mr. 
DeLuca  noted  that  only  17  companies 
had  received  approval  from  ATF  for 
using  directional  statements  before  the 
moratorium  went  into  effect — 5  received 
approval  for  the  Dietary  Guidelines 
statement,  and  12  utilized  the  family 
doctor  statement.  (May  23.  2000;  San 
Francisco.  CA.  pages  14-15).  Mr. 
DeLuca  stressed  that  the  Wine  Institute  ' 
did  not  encourage  wineries  to  use  the 
label,  noting  that  "(wle  always  thought 
of  this  as  a  voluntary  option  for  oiu 
members.  They  were  designed  primarily 
for  public  policy,  not  for  public 
relations,  a  distinction  with  an 
enormous  difference."  (Id.  at  15). 

The  AVA.  a  trade  association  of 
American  wineries  representing 
approximately  600  members,  also  noted 
that  it  had  been  involved  on  behalf  of 
one  of  its  members  in  the  ATF  review 
process  for  the  directional  statements 
approved  in  1999.  (Comment  417).  AVA 
stated  that  it  agreed  with  the  applicant, 
Mr.  Patrick  Campbell,  that  the 
directional  statement  'makes  no  claim.  , 
pro  or  con.  therapeutic  or  curative,  true 
or  false.  The  COLA  [certificate  of  label 
approval]  makes  no  claim  at  all.  It 
merely  (and  sensibly)  encourages 
consumers  to  consult  with  their  family 
doctor  about  their  personal  use  of  the 
product.  *  *  *  Since  this  COLA  makes 
no  claim,  questions  about  its  potential 
to  mislead  are  irrelevant."  (Comment 
417).  The  President  of  AVA,  Mr.  Simon 
Siegl.  testified  at  the  public  hearings  in 
support  of  a  winery's  right  to  use  a 
directional  label.  (April  26,  2000; 
Washington,  DC,  page  65). 

Many  winemakers  also  commented  in 
support  of  the  use  of  directional 
statements.  Some  emphasized  the 
neutral  content  of  the  directional 
statements.  The  Associated  Vintage 
Group  asked  "what  can  be  a  better 
message  than  referring  them 
[consumers]  to  our  own  government's 
nutritional  guides  or,  even  better, 
checking  with  their  doctors."  (Comment 
173).  Mr.  Kent  Rosenblum  commented 
that  "[d]irectional  labels  do  not 
constitute  health  claims,  and 
government  survey  data  indicate  no    ' 
changes  in  drinking  patterns  would 
occur."  (Comment  151).  He  then  went 
on  to  note  that  "[tjhere  is  a  developing 
scientific-consensus  that  moderate  wine 
and  alcohol  consumption  can  be  part  of 
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a  healthy  diet  and  lifestyle  for  those 
who  choose  to  drink.'' 

Other  wineries  specifically  referenced 
the  directional  statements  as  providing 
balance  to -the  Government  warning 
statement,  or  referring  to  the  "benefits" 
of  consumption.  For  example,  De  Rose 
Vineyards  commented  that  "(t]he  U.S. 
Dietary  Guidelines  for  Americans 
constitutes  a  responsible  and  neutral 
message."  The  winery  also  stated  that 
"[tjhere  is  a  very  substantial  body  of 
scientific  data  that  verifies  the  efficacy 
and  healthfulness  of  moderate  wine 
consumption.  Withholding  this  most 
helpful  and  beneficial  information,  and 
instead  only  emphasizing  the  harmful 
effects  of  wine  consumption,  is 
ludicrous  and  ultimately  destructive 
and  irresponsible.  A  forthright  balance 
of  both  positive  and  negative  simply 
educates  an  informed  public  and  allows 
them  to  make  responsible  decisions." 
(Comment  172).  Two  other  wine 
producers  made  similar  comments 
(Comments  214  and  387). 

Many  commenters  who  did  not 
identify  themselves  as  being  part  of  the 
wine  industry  also  supported  the 
directional  statements.  Some  supported 
the  general  concept  of  directing 
consumers  to  the  Dietary  Guidelines  or 
their  physician  for  more  information 
about  the  effects  on  health  of  alcohol 
consumption.  One  suggested  that  "(tjhe 
wording  is  neutral  and  not  positive, 
thereby  serving  as  education  rather  than 
propaganda."  (Comment  332).  Several 
commenters  referred  to  the  consumer 
survey  conducted  by  CSAP  as  evidence 
that  the  statements  did  not  mislead 
consumers. 

Some  conunenters  argued  that 
consiuners  have  a  right  to  know  all  the 
scientific  information  available  on  both 
the  positive  and  negative  effects  of 
various  levels  of  alcohol  consumption, 
and  that  such  information  allows 
consumers  to  make  informed  decisions 
regarding  alcohol  consumption.  For 
example,  one  commenter  stated  that 
"people  are  generally  capable  of  making 
sensible  decisions,  if  assisted  by 
complete  information.  *   *   *  Moreover, 
the  small  minority  who  do  not  make 
sensible  decisions  will  not  be  deterred 
by  suppressing  the  presentation  of 
accurate,  balanced  information." 
(Comment  423).  An  individual 
suggested  that  "in  an  era  when  we  all 
are  trying  to  eliminate  governmental 
control  of  those  areas  of  our  lives  where 
we  can  be  treated  as  adults,  it  seems  odd 
for  you  to  be  against  a  neutral  statement 
,   that  vtrine  drinkers  should  consult  their 
doctors  about  the  possible  health 
benefits  of  wine."  (Comment  136). 

Many  of  the  commenters  suggested 
that  the  directional  statements  or  other 


positive  health-related  statements  were 
necessary  to  "balance"  the  negative 
information  provided  by  the 
Government  warning  statement.  For 
example,  one  commenter  supported  the 
directional  statements  because  the 
warning  statement  should  be 
supplemented  with  "equally  valid" 
information  "explaining  the  benefits 
and  positive  effects  of  responsible 
consumption."  (Comment  296).  Another 
individual  supported  the  use  of 
"positive  health  related  statements"  and 
stated  that  "(tlhe  wine  industry  deserves 
to  be  afforded  an  opportunity  to  address 
the  latest  beneficial  health  aspects  of 
moderate  wine  consumption,  as 
outlined  in  the  U.S.  dietary  guidelines; 
on  its  products.  The  entire  thrust  of 
Government  Warning  labels  has  been 
entirely  negative."  (Comment  240). 

Finally,  some  commenters  argued  that 
the  Government  should  encourage 
consumers  to  seek  the  best  advice 
possible  fi'om  the  most  credible  sources 
available  on  any  health  issue.  With 
respect  to  the  consumption  of  alcohol 
beverages,  the  National  Association  of 
Beverage  Retailers  suggested  that 
"(pjhysicians  and  the  U.S.  Dietary 
Guidelines  are  among  the  most  credible 
sources  available  to  give  professional, 
objective,  responsible  and  balanced 
advice  on  an  important  health  issue." 
(Comment  424). 

At  the  hearings,  several  doctors 
testified  in  support  of  the  directional 
labeling  statements.  Some  specifically 
supported  the  statement  encouraging 
consiuners  to  consult  with  their 
physician.  For  example.  Dr.  Michael 
Apstein,  a  gastroenterologist  and  liver 
doctor,  testified  that  advice  regarding 
alcohol  consiunption  should  be  targeted 
to  specific  populations  rather  than 
generalized  for  the  entire  population.  He 
stated  that  "(t)hese  are  complex  issues 
that  can't  easily  be  summarized  on  a 
label  that  goes  on  a  wine  bottle.  They 
need  to  be  discussed  with  a  person's 
physician  and  individualized  to  that 
person's  situation.  Therefore,  I  am  in 
favor  of  a  directional  label  that  advises 
individuals  to  discuss  this -topic  with 
their  physicians,  because  I  am  hopeful 
that  a  directional  label  will  stimulate 
another  kind  of  educational  experience, 
so  people  can  use  alcohol  responsibly  if 
they  so  desire  and  avoid  it  if  they 
should  be  avoiding  it."  (April  25,  2000; 
Washington,  DC,  page  167). 

Similarly,  Dr.  Harvey  Finkel,  a 
physician  and  clinical  professor  of 
medicine,  testified  that  both  directional 
statements  should  be  allowed,  stressing 
the  importance  of  advising  consiuners  to 
consult  their  doctors,  because  the  public 
has  a  right  to  be  fully  informed  about 
the  health  consequences  of  alcohol 


consumption.  (April  26,  2000; 
Washington,  DC,  pages  30-33).  Mr. 
George  Linn,  a  consumer,  also  testified 
in  support  of  the  concept  of  referring 
consumers  to  their  physicians  for  more 
individualized  advice  about  alcohol 
consumption.  (May  24,  2000;  San 
Francisco,  CA,  page  256).  On  the  other 
hand.  Dr.  Paul  Scholten,  an  associate 
professor  of  obstetrics,  gynecology, 
reproductive  medicine,  and  nursing, 
testified,  in  support  of  the  directional 
statement  referring  consumers  to  the 
Dietary  Guidelines,  but  expressed 
concerns  about  whether  doctors  were 
well  trained  to  advise  patients  about  the 
health  consequences  of  alcohol 
consumption.  (May  23,  2000;  San 
Francisco,  CA,  pages  170-171). 

Some  individuals  commented  in 
support  of  the  general  concept  of 
directional  statements.  Dr.  Dwight 
Heath,  a  Professor  of  Anthropology, 
testified  that  while  he  opposed  the  use 
of  substantive  health  claims,  he  favored 
the  use  of  the  directional  statements  on 
labels.  (April  26,  2000;  Washington,  DC, 
page  13).  Dr.  Heath  suggested  that  the 
more  people  know  about  alcohol 
consumption,  the  less  likely  they  are  to 
have  alcohol-related  problems.  {Id.  at 
page  5).  Similarly,  Professor  R.L. 
Williams,  of  the  Oenological  Research 
Facility  of  Old  Dominion  University, 
stated  that  in  his  opinion,  "the  level  of 
scientific  information  regarding  the 
positive  health  effects  of  moderate 
consumption  of  wine  is  now  quite 
overwhelming.  *  *  *  This  information 
should  be  made  more  available  to  the 
consumers  in  regard  to  the  directional 
health  statements."  (April  26.  2000; 
Washington,  DC,  page  91).  Mr.  Archie 
Brodsky,  a  senior  research  associate  in 
psychiatry  and  the  law,  testified  in  favor 
pi  the  use  of  directional  statements  on 
alcohol  beverage  labels.  He  stated  that 
the  CSAP  survey  confirmed  that  the 
labels  would  have  a  "negligible" 
influence  on  consumers"  drinking 
habits.  (April  26,  2000;  Washington,  DC, 
page  171). 

Mr.  Patrick  Campbell  of  Laurel  Glen 
Winery,  who  submitted  the  first 
directional  statement  to  ATF  for 
approval  in  1995,  testified  on  behalf  of 
the  Coalition  for  Truth  and  Balance.  Mr. 
Campbell  stated  that  discussion  of  the 
healdi  benefits  or  risks  of  alcohol 
consumption  was  not  relevant  to  a 
discussion  of  the  directional  statements, 
since  "the  approved  messages  do  not 
constitute  health-related  statements  or 
make  substantive  claims  regarding 
health  benefits. "  (May  23,  2000;  San 
Francisco.  CA,  page  75).  He  asserted 
that  the  message  encouraging  consumers 
to  consult  with  their  family  doctors  "is 
neither  true  nor  false.  It  makes  no  claim 


*  *  *  positive  or  negative,  therapeutic  or 
curative,  pro  or  con."  [Id.  at  76).  Mr. 
Campbell  argued  that  the  message  was 
not  misleading  in  that  it  "presumes 
nothing.  It  presupposes  nothing.  It  in  no 
way  directs  the  outcome  of  any 
consultation  the  consumer  may  or  may 
not  undertake  with  his  or  her  family 
physician.  For  all  the  winery  knows,  the 
doctor  might  tell  all  of  his  or  her 
patients  never  to  touch  the  stuff  *  *  *. 
It's  a  thoroughly  neutral  and  impartial 
message."  [Id.  at  76-77). 

Mr.  Campbell  expressed  surprise  at 
the  controversy  over  the  message,  and 
said  he  would  have  expected  that 
"every  health  professional  and 
governmental  agency  in  the  country 
would  welcome  it.  *  *  *  After  all,  if 
you  can't  trust  your  femily  doctor  for 
truthful  and  not  misleading  advice  on 
health  issues  who  can  you  trust?"  [Id.  at 
78).  Mr.  Campbell  noted  that  the 
American  Heart  Association  "publishes 
a  section  on  alcohol  in  their  dietary 
guidelines  that  explicitly  recommends 
that  patients  consult  with  their  personal 
physician  on  questions  of  alcohol  use 

*  *   *."(W.  atSO). 

Mr.  Campbell  stated  that  on  June  3, 
1999,  before  the  moratorium  on 
approving  directional  statements  went' 
into  effect,  ATF  approved  a  version  of 
the  directional  statement  which  omitted 
the  language  about  "the  proud  people 
who  made  this  wine"  and  instead  read 
as  follows:  "We  encourage  you  to 
consult  with  your  family  doctor  about 
the  health  effects  of  wine 
consumption."  [Id.  at  page  74).  He 
stated  that  he  now  preferred  this 
version,  since  he  believes  that  it  fits 
better  in  the  label,  it's  not  pompous,  and 
it  was  an  appropriate  response  to  the 
people  who  argued  that  the  "proud 
people"  language  constituted  an 
implicit  endorsement  of  alcohol 
consumption.  [Id.  at  page  87). 

In  response  to  a  question  from  the 
panel,  Mr.  Campbell  stated  that  he  had 
gotten  no  feedback  from  consumers  as  to 
how  they  viewed  the  directional 
statements.  He  said  that  "[njobody's 
said  anything,  it's  unbelievable.  I  mean, 
it  cost  a  lot  of  money  to  put  these  on  the 
label."  [Id.  at  page  88). 

Mr.  Jack  Stuart  testified  on  behalf  of 
the  Napa  Valley  Vintners  Association. 
He  stated  that  "we  think  that  the 
directional  warning  is  a  good  thing.  We 
don't  consider  it  to  be  a  positive  health 
claim.  If  you  take  out  the  phrase  'proud 
people,'  certainly  it's  a  neutral 
statement,  it's  simply  a  way  of  getting 
information,  and  we  think  it's  a  good 
idea  for  anyone  who  is  proposing  to 
drink,  or  who  does  drink,  or  who  does 
any  other  thing  having  to  do  with  food, 
their  diet,  their  lifestyle,  to  consult  their 


physician  about  the  choices  they  make 
in  that  regard."  (May  24,  2000;  San 
Francisco,  California,  page  200).  In 
response  to  a  question  from  the  panel, 
Mr.  Stuart  suggested  that  "to  have  a 
balanced  message,  to  me  the  ideal 
would  be  to  somehow  combine  both  the 
warning  and  the  directional  message." 
(W.  at  page  210). 

Mr.  Mark  Chandler,  the  Executive 
Director  of  the  Lodi-Woodbridge 
Winegrape  Commission,  also  testified  in 
favor  of  the  directional  statements.  He 
stated  that  "[gjrowers  and  wineries  have 
no  intention  to  market  their  products  as 
health  food.  But,  imlike  other  food 
products,  we  are  prevented  by 
regulation  from  even  mentioning  our 
product's  positive  health  attributes,  thus 
the  need  for  directional  labels."  (May 
24,  2000;  San  Francisco,  CA,  page  250). 
Mr.  Gordon  Murchie  testified  on  behalf 
of  the  Virginia  Wineries  Association  in 
favor  of  the  use  of  directional 
statements,  calling  them  public  service 
announcements  that  "direct  the 
concerned  citizen  to  another  source  of 
professional  non-biased,  balanced   • 
information."  (April  26,  2000; 
Washington,  DC,  page  78).  In  response 
to  a  question  from  the  pavl>  Mr. 
Murchie  said  his  members  would  be 
interested  in  using  directional 
statements  on  labels,  but  were  reluctant 
to  do  so  until  they  saw  that  the 
statements  were  accepted  by  the 
Government  and  the  public,  [Id.  at  pages 
86-87). 

Dr.  Ellen  Mack,  a  physician  and  part 
owner  of  a  winery,  testified  that  "[i]f 
vtrine  were  considered  a  medication — 
and  I'm  not  at  all  advocating  that  it 
should  be — it  would  be  like  most  other 
medications,  the  dose  is  critical.  Too 
little  may  not  have  the  desired  effect, 
and  too  much  can  be  dangerous  or  even 
deadly."  (May  23,  2000;  San  Francisco, 
CA,  page  132).  Dr.  Mack  suggested  that 
"the  directional  wine  labels  are  effective 
agents  in  that  the  sources  of 
information — the  U.S.  Dietary 
Guidelines  and  personal  physiciems — 
will  clearly  make  the  point  that  the 
beneficial  health  effects  result  bom 
moderate  consumption  of  alcohol,  and 
these  sources  will  define  moderate  as  no 
more  than  one  drink  per  day  for  women 
and  no  more  than  two  drinks  per  day  for 
men."  Id. 

Various  other  individuals  testified  in 
favor  of  the  directional  statement.  For 
example,  Ms.  Aimette  Shafer,  author  of 
"The  Wine  Sense  Diet"  testified  in  favor 
of  a  "more  balanced  message  on  the 
bottle,"  suggesting  that  the  warning 
label  is  "very  one-sided."  (May  24, 
2000;  San  Francisco,  CA,  page  212). 


B.  Comments  and  Testimony  in 
Opposition  to  Directional  Statements 

Public  health  organizations  and  other 
commenters  raised  the  following 
specific  objections  to  the  use  of 
directional  health-related  statements  in 
the  labeling  and  advertising  of  alcohol 
beverages. 

1.  Directional  Statements  Are  Implicit 
Health  Claims  That  Reinforce  the 
Inaccurate  Perceptions  of  Consumers 
About  Alcohol  and  Health 

CSPI  commented  that  the  directional 
statements  were  actually  implied  health 
claims.  Its  comment  argued  that  the 
"reference  to  the  'health  effects  of  wine 
consumption'  offers  no  useful 
information,  but  simply  reinforces 
existing  inaccurate  knowledge  about  the 
health  benefits  of  alcohol  consumption, 
as  spread  through  the  media  and  the 
v\rine  industry's  misleading  publicity 
campaign,  and  implies  that  those 
benefits  are  substantial  and  universal." 
(Comment  400). 

The  American  Cancer  Society  noted 
that  "[w]ith  the  publicity  in  the  past  few 
years  about  the  health  benefits  of 
consuming  alcoholic  beverages,  any 
less-detailed  claim  or  deference  to  health 
impacts  or  benefits  might  be  interpreted 
by  the  uninformed  consumer  as  a 
suggestion  that  people  should  drink 
alcohol  for  their  health.  Sufficient 
information  is  needed  to  allow 
consumers  to  make  a  well-educated 
decision  regarding  their  risk  from 
consumption  of  this  product." 
(Comment  527).  Accordingly,  the 
American  Cancer  Society  concluded 
that  directional  labels  "may  mislead  the 
general  public  regarding  the  health 
benefits  of  alcohol  consumption  by . 
providing  inadequate  information 
regarding  the  risks." 

Senator  Thurmond  commented  that 
the  directional  statements  were 
inherently  misleading.  He  stated  that  it 
was  unlikely  that  consumers  who  read 
the  directional  statements  would 
actually  send  for  the  Dietary  Guidelines 
or  consult  their  physicians.  Instead, 
Senator  Thurmond  suggested  that 
"consumers  may  be  left  with  the 
impression  that  these  statements  refer  to 
studies  that  suggest  drinking  alcohol 
may  have  some  positive  health 
benefits."  He  noted  that  "(tjhis 
impression  may  reinforce  inaccurate 
assertions  about  the  health  benefits  of 
alcohol  consumption  spread  through  the 
media.  These  statements  may  also  be 
inappropriately  viewed  as  the 
government's  endorsement  of  drinking. 
However,  any  suggestion  that  the  ■ 
government  endorses  drinking  for 
health  reasons  is  false."  (Comment  526). 


10094  Federal  Register /Vol.  68,  No.  41 /Monday.  March  3,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations         -    10095 


2.  Directional  Statements  Undermine 
the  Mandatory  Government  Warning 
Statement  and  May  Be  in  Violation  of 
the  AJcoholic  Beverage  Labeling  Act 

NCADD's  comment  stated  that  the 
directional  statements  approved  by  ATF 
in  1999  "are  misleading  and  potentially 
conhising  to  consumers  in  juxtaposition 
to  the  federally  mandated  government 
warning  on  all  alcoholic  beverage 
containers  sold  in  the  United  States." 
(Comment  15).  Similarly.  MADD 
commented  that  "[tjhe  public  and 
particularly  youth  are  being  given  a 
mixed  message  with  the  inclusion  of 
'health  messages'  in  alcohol  advertising 
and  on  warning  labels  and  the  net  result 
is  consumer  confusion."  (Comment  20). 
MADD  also  noted  that  "(wjaming  labels 
on  alcoholic  beverages  were  created  for 
a  specific  purpose — to  make  the 
consumer  aware  of  the  potential  harm 
they  could  suffer  as  a  result  of  the  use 
or  abuse  of  the  product." 

The  United  Communities  Against 
Drug  &  Alcohol  Abuse  commented  that 
"Congress  has  already  required  a 
warning  statement  on  alcoholic- 
beverage  containers.  Any  other 
reference  to  health  impacts  or  benefits  is 
.  likely  to  confuse  consumers  and 
undermine  the  impact  of  the  existing 
warning  statement."  (Comment  31).  The 
American  Council  on  Alcohol  Problems 
urged  ATF  "not  to  contribute  to 
confusion  by  allowing  any  insinuation 
of  health  benefits  from  alcohol 
consumption."  (Comment  37). 

Dr.  Thomas  Greenfield,  a 
psychologist,  testified  in  opposition  to 
the  use  of  health-related  statements.  He 
stated  he  was  principal  investigator  of 
the  Impact  of  Alcoholic  Beverage 
Warning  Labels  Research  Project  from 
1991-1997.  He  stated  that  research 
showed  that  the  mandatory  Government 
warning  statement  had  "ft-agile  but 
beneficial  effects"  and  that  "one  must 
be  concerned  that  a  vague  health  effects 
message,  by  implication  positive,  may 
wipe  out  the  small  gains  in  reminding 
the  public  of  situational  hazards  of 
drinking  when  driving  or  pregnant,  and 
also  the  health  risks."  (May  24,  2000; 
San  Francisco,  CA,  pages  182-183).  He 
suggested  that  in  order  to  be  truly 
neutral,  a  directional  statement  "should 
have  a  tone  that  would  be  to  look  at  the 
health  risks  and  health  benefits,  and 
potential  health  benefits.  And  one 
would  have  to  do  it  in  such  a  way  that 
it  emphasized  that — which  is,  we 
believe,  strongly  the  case — that  the 
health  benefits  [are]  *   *  *  relatively 
small  in  comparison  to  the  health 
harms."  [Id.  at  page  191). 

CSPI  commented  that  if  ATF  allowed 
any  health  claim  or  health-related 


statement  on  a  label,  it  '-'should  be 
worded  and  displayed  in  a  manner  that 
ddes  not  overshadow,  contradict,  or 
undermine  the  government  warning 
label.  For  example,  the  claim  should 
appear  in  the  same  type  size  and  style 
as  the  government  warning  label,  and 
should  not  contain  any  claim  that 
contradicts  any  of  the  statements  in  the 
warning  label."  (Comment  400). 

Senator  Thurmond  testified  that  the 
purpose  of  the  ABLA  was  to  provide  "a 
clear,  non-confusing  reminder  of  the 
health  hazards  associated  with  alcohol 
consumption."  (April  25,  2000; 
Washington,  DC,  page  17).  Senator 
Thurmond  suggested  that  "the  two 
directional  statements  which  the  ATF 
approved  last  year  dilutes  the  required 
warnings  and,  worse,  may  be  seen  as  the 
government's  endorsement  of  drinking. 
As  one  of  the  authors  of  the  Alcohol 
Beverage  Labeling  Act.  let  me  stress  that 
the  intent  of  the  legislation  was  to 
exclude  such  misleading  statements." 
Id.  In  response  to  the  First  Amendment 
concerns  raised  by  some  individuals. 
Senator  Thurmond  suggested  that  at  a 
minimum,  "groups  supporting  health- 
related  statements  should  be  required  to 
prove  beyond  any  reasonable  doubt  that 
such  claims  ai»  not  misleading  and  do 
not  detract  from  the  government 
warning."  (Id.  at  page  18). 

In  addition  to  Senator  Thurmond's 
comment,  a  letter  signed  by  Senators 
Thurmond,  Byrd,  and  Helms  supported 
a  ban  on  all  health-related  statements 
and  directional  health  statements  on 
labels.  (Comment  526).  In  this  comment, 
the  three  Senators  stated  that  the 
directional  statements  approved  by  ATF 
in  1999  "dilute  the  required  government 
warning  and  mislead  consumers.  In  fact, 
these  labels  might  inappropriately  be 
seen  as  the  government's  endorsement 
of  alcohol  consumption."  The  comment 
also  noted  the  difficulty  of  presenting  a 
balanced  statement  on  the  effects  on 
health  of  alcohol  consumption  on  an 
alcohol  beverage  label.  The  Senators 
stated  that  "Congress  has  spoken  clearly 
on  this  important  public  health  issue. 
The  purpose  of  the  ABLA  should  not  be 
subverted." 

3.  Directional  Statements  Are 
Misleading  Because  Drinkers  Are 
Unlikely  To  Seek  Health  Information 

Many  commenters  suggested  that  the 
directional  statements  were  misleading 
because  the  CSAP  consumer  survey 
established  that  .consumers  who  read 
the  directional  labels  were  unlikely  to 
seek  additional  information  from  their 
doctors  or  send  for  the  Dietary 
Guidelines.  For  example,  CSPI  argued 
that  "referring  consimiers  to  a 
government  publication  which  offers 


balanced  information  is  only  credible  if 
there  is  a  reasonable  likelihood  that 
such  referral  will  in  fact  result." 
(Comment  400).  CSPI  suggested  that 
"according  to  consumer  research,  few 
people  would  actually  look  at  or  write 
for  the  Dietary  Guidelines  on  the  basis 
of  the  label  language."  CSPI  and  others 
questioned  whether  consumers  would 
get  complete  information  from  either  the 
Dietary  Guidelines  or  their  doctors. 
Similar  points  were  raised  in  the 
testimony  of  Mr.  James  Mosher  on 
behalf  of  the  California  Council  on 
Alcohol  Policy,  a  nonprofit  membership 
organization  dedicated  to  promoting 
public  health  approaches  to  the 
prevention  of  alcohol-related  problems. 
Mr.  Mosher  argued  that  the  directional 
labels  were  inherently  misleading  and 
thus  did  not  constitute  protected 
commercial  speech  under  the  First 
Amendment.  Because  the  directional 
statements  themselves  make  no  claim 
about  the  effects  on  health  of  alcohol 
consiunption,  Mr.  Mosher  suggested 
that  the  key  to  determining  whether 
they  would  mislead  consumers  depends 
upon  "the  sources  to  be  consulted,  the 
likelihood  of  consumers  actually 
consulting  them,  and  the  possibility  that 
the  wording  will  lead  to  consumer 
confusion,  misleading  or  deceptive 
impressions."  (May  23,  2000;  San 
Francisco.  CA,  page  92). 

4.  Directional  Statements  Are 
Misleading  Because  Drinkers  Are  Likely 
To  Rationalize  Their  Consumption 
Patterns 

As  previously  mentioned,  several 
doctors  who  have  been  certified  by  the 
American  Society  of  Addiction 
Medicine  commented  in  opposition  to 
the  use  of  both  health  claims  and 
health-related  directional  statements  in 
the  labeling  and  advertising  of  wines. 
These  commenters  suggested  that  health 
claims  and  directional  statements  could 
be  misconstrued  by  problem  drinkers  in 
order  to  rationalize  their  own  levels  of 
consumption.  For  example,  one  doctor 
suggested  that  these  statements  could  be 
misconstrued  by  consumers,  because 
"consumers,  especially  those  with  a 
vulnerability  to  alcoholism,  may  take 
the  message  as  an  endorsement  of 
excessive  drinking."  Accordingly,  he 
urged  that  ATF  "prohibit  the  alcoholic- 
beverage  industry  from  making  these 
misleading  and  potentially  dangerous 
claims."  (Comment  167). 

Another  medical  doctor  urged  ATF  to 
rescind  approval  of  the  directional 
labeling  statements,  stating  that  "(a) 
brief  message  on  any  beverage  container 
will  not  provide  consumers  with 
adequate  information  about  use  of 
alcohol  for  health-related  reasons.  Due 


to  the  publicity  in  the  past  few  years 
about  the  health  benefits  of  moderate 
alcohol  consumption,  a  brief  label  may 
be  interpreted  by  the  uninformed 
consumer  as  a  government-authorized 
statement  supporting  consumption  of 
alcohol  for  health  benefit."  (Comment 
410). 

NCADD  also  cited  the  CSAP  study  as 
establishing  that  focus  group  members 
were  "generally  aware"  of  the  reports  on 
positive  effects  on  health  of  wine 
consumption,  and  that  the  heavier 
drinkers  were  more  aware  of  the  media 
reports.  NCADD  suggested  that  heavy 
drinkers  would  use  these  "beliefs" 
about  the  effects  on  health  of  wine 
consumption  to  justify  their  drinking 
levels.  (Conunent  15). 

Ms.  Joan  Kiley,  coordinator  of  the 
Alcohol  Policy  Network  of  Alameda 
County,  testified  in  favor  of  a  complete 
ban  on  health  claims  or  health-related 
statements  in  the  labeling  or  advertising 
of  alcohol  beverages.  She  stated  that  the 
directional  statements  were  inherently 
misleading,  since  they  were 
"incomplete  statements  that  do  not  put 
research  results  in  their  proper  context." 
(May  24,  2000;  San  Francisco,  CA,  page 
228).  Ms.  Kiley  noted  that  "[cjonsumers 
are  not  always  aware  of  the  effect  that 
images  and  attitudes  promoted  in 
advertising  have  on  their  own  desires." 
[Id.  at  page  232).  In  response  to  a 
question  from  the  panel,  Ms.  Kiley  said 
that  in  her  experience,  people  with 
alcohol  problems  were  "very  skilled  at 
finding  good  reasons  to  drink.  They 
*  *  *  can  use  a  multiple  number  of 
reasons  to  drink,  that  might  just  be 
another  one."  [Id.  at  page  239). 

5.  Directional  Statements  Could  Be 
Interpreted  as  the  Government's 
Endorsement  of  Alcohol  Consumption 

The  former  Surgeon  General,  Dr. 
David  Satcher,  testified  that  it  was 
important  to  "carefully  consider  any 
action,  whether  it  involves  the  health 
warning  or  claims  that  could  encourage 
underage  drinking  or  mislead  about  the 
very  real,  adverse  health  consequences." 
(April  25,  2000;  Washington,  DC,  page 
73).  Dr.  Satcher  stated  he  was 
"concerned  that  references  to  the  U.S. 
dietary  guidelines  on  the  labels  of 
certain  wine  products  could  wrongly 
lead  consumers  to  conclude  that 
consumption  of  wine  would  reduce 
health  risks  or  that  it  was  recommended 
by  guidelines  or  by  family  physicians. 
References  to  alcohol  in  the  guidelines 
should  not  be  construed  as  evidence  of 
health  benefits  nor  encouragement  that 
consumers  drink.  *  *  *  In  fact,  the 
Public  Health  Service  does  not 
recommend  consumption  of  alcohol 
beverages."  [Id.  at  page  74). 


The  Marin  Institute  for  the  Prevention 
of  Alcohol  and  Other  Drug  Problems 
(Comment  324)  suggested  that  the 
directional  statements  attributed 
positive  effects  on  health  to  the 
consiunption  of  alcohol  beverages,  and 
were  thus  "misleading  and  potentially 
dangerous  because  media  and  marketing 
messages  can  be  misinterpreted  as 
public  health  recommendations."  The 
Marin  Lastitute  stated  that  the  "60 
Minutes"  report  on  the  possible  heart 
protective  effects  of  drinking  red  wine 
led  to  a  44  percent  increase  in  red  wine 
sales.  They  quoted  the  marketing 
manager  of  a  winery  as  stating  in 
"Impact"  magazine  in  1997  that 
information  about  health  benefits  was 
"increasing  consumption  more  than 
anything  else."  Ms.  Hilary  Abramson 
testified  on  behalf  of  the  Marin  Institute 
at  the  San  Francisco  hearing  that  the  so- 
called  French  Paradox  ("the  apparent 
coexistence  in  Fraiice  of  a  low  heart 
disease  rate  and  a  diet  rich  in  saturated 
fat,  and  the  belief  that  alcohol  [red 
wine]  is  the  explanation  for  it")  had 
been  overestimated,  and  the  French 
heart  disease  statistics  imderestimated. 
She  stated  that  after  the  60  Minutes 
Broadcast  in  November  1991  on  the 
French  Paradox,  "sales  of  red  wine  in 
the  United  States  rocketed  44%,  and  a 
Gallup  poll  showed  that  58%  of 
Americans  were  aware  of  research 
linking  moderate  drinking  to  lower  rates 
of  heart  disease."  (May  23,  2000;  San 
Francisco,  CA,  pages  115-116). 

Similarly,  the  Greater  Spokane 
Substance  Abuse  CoimcU's  Prevention 
Center  commented  that  "[ajny  statement 
or  labeling  in  reference  to  supposed 
'health  benefits'  could  be  construed  by 
an  iminformed  consumer  population  as 
a  government  endorsement  to  consume, 
a  likely  harmful  product."  (Comment 
32).  The  American  Council  on  Alcohol 
Problems  also  commented  that  "{ijf 
health  claims  are  allowed  on  labels  or 
even  implied,  many  uninformed* 
consumers  would  interpret  this  as  a 
govermnent  sanctioned  statement 
suggesting  that  people  drink  alcohol  for 
their  health.  Quite  to  the  contrary, 
research  clearly  shows  that  any  measure 
which  increases  the  level  of  alcohol 
consumption  will  result  in  increased 
levels  of  disease  and  accidents." 
(Conunent  37). 

6.  Other  Testimony  Against  Directional 
Statements 

Many  of  the  medical  experts  who 
testified  at  the  public  hearings 
expressed  concerns  that  the  directional 
statements  would  mislead  consumers 
about  the  effects  on  health  of  alcohol 
consumption.  For  example.  Dr.  Camargo 
concluded  that  "with  all  of  these  variety 


of  factors  influencing  the  net  health 
effect  of  alcohol,  I  think  it  is  really  quite 
foolhardy  to  believe  that  any  one- 
sentence  generic  health  claim  about 
moderate  wine  consumption  would 
serve  public-health  interests,  or  even 
provide  reliable  consumer  advice,  io 
addition  to  the  gross  simplification  of  a 
complex  risk/benefit  analysis,  the-labels 
will  also  lead  to  several  other  levels  of 
confusion."  (April  25.. 2000; 
Washington,  DC,  page  90).  In  particular, 
he  noted  that  few  consumers  would 
actually  consult  the  Dietary  Guidelines 
"for  information  on  the  effects  of  alcohol 
consumption,  that  many  people  who 
notice  the  label  would  interpret  the 
phrase  "health  effects"  as  "healthy 
effects,"  that  there  is  considerable 
confusion  about  what  constitutes 
moderate  drinking,  and  that  if 
consumers  do  consult  their  family 
physician,  "it  is  very  unlikely  the 
physician  will  be  in  a  position  to 
provide  accurate,  up-to-date  information 
about  all  of  the  risks  and  benefits  of 
moderate  drinking."  (April  25,  2000; 
Washington,  DC,  pages  91-92).  Dr. 
Camargo  also  noted  that  "generic  health 
claims  are  likely  to  be  misinterpreted  by. 
those  at  greatest  risk  of  alcohol 
problems,  a  group  that  would  likely  use 
the  health  claim  to  justify  continued  or 
increased  consumption  of  excessive 
alcohol  with  all  of  its  attendant  health 
hazards."  (Id.  at  page  92). 

Dr.  Criqui  also  testified  that  because 
of  the  negative  health  consequences 
associated  with  alcohol  consumption 
and  abuse,  the  directional  statements 
are  inherently  misleading.  (May  23, 
2000;  San  Francisco,  CA,  page  60).  He 
stated  that  the  approved  directional 
statements  appear  to  implicitly  endorse 
the  value  of  alcohol  as  a 
pharmacological  protective  agent.  (Id.  at 
page  59).  Dr.  Criqui  offered  his  opinion 
that  consmners  interpret  the  approved 
statements  as  substantive  health  claims, 
which  means  that  at  least  for  most 
people  drinking  is  good  and  has  health 
benefits  and  that  the  Government 
endorses  this  position.  Because  the 
directional  statements  are  recent  and 
come  in  the  context  of  media  discussion 
about  the  possible  benefits  of  alcohol 
consumption.  Dr.  Criqui  stated  that  the 
statements  are  likely  to  be  interpreted  as 
implicitly  endorsing  alcohol 
consumption  as  being  potentially 
healthy,  since  they  do  not  emphasize  or 
even  mention  the  dangers  of  alcohol 
consumption.  (Id.  at  pages  59-60). 

Some  people  suggested  that 
consumers  would  interpret  the 
directional  statements  as  making 
positive  health-related  claims  simply 
because  of  an  assumption  that  the 
industry  would  not  use  the  statements 
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unless  they  were  positive.  For  example. 
Dr.  Duke,  representing  the  Ethics  and 
Religious  Liberty  Commission,  the 
moral  concerns  agency  for  the  Southern 
Baptist  Convention,  suggested  that  the 
directional  statements  were  misleading 
because  they  "create  an  impression  of 
endorsement  of  the  health  claims  made 
by  the  alcohol  industry.  *  *   *  The 
average  person  would  not  conclude  that 
the  alcohol  industry  would  direct 
people  to  information  damaging  to  their 
claim.  Consequently,  the  average  person 
will  assume  a  doctor  would  agree  that 
drinking  alcohol  is  good  for  one's 
health."  (April  25,  2000:  Washington, 
DC,  154-155). 

Ms.  Diana  Conti  testified  on  behalf  of 
the  American  Public  Health  Association 
in  support  of  a  ban  on  all  health-related 
statements  on  labels  and  in 
advertisements,  other  than  the  required 
warning  statement.  Ms.  Conti  suggested 
that  the  directional  statement  regarding 
the  Dietary  Guidelines  "provides  no 
specific  information,  no  definition  of 
moderate  drinking,  and  no  cautions  to 
those  who  should  not  drink.  The 
message  is  confusing  and  it's 
contradictory  to  the  warning  label." 
(May  23,  2000;  San  Francisco.  CA.  page 
106).  She  stated  that  "[tlhe  lack  of 
substantive  information  creates  the 
impression  that  the  government  says 
moderate  wine  consumption  is  good  for 
your  health,  and  few,  if  any,  will 
actually  read  the  guidelines  for  the  more 
complete  information."  (Id.  at  page  107). 

C.  Decision 

When  ATF  approved  the  directional 
statements  in  1999,  it  concluded  that 
the  record  did  not  establish  that  the 
statements  would  mislead  consumers 
about  the  risks  associated  with  alcohol 
consumption.  ATF  relied  heavily  upon 
the  CSAP  consumer  survey,  which 
concluded  that  the  directional 
statements  would  not  encourage  most 
consumers  to  alter  their  consumption 
levels  or  patterns. 

After  careful  consideration  of  the 
comments  and  testimony  on  this  issue, 
it  is  TTB's  conclusion  that  while  the 
two  directional  statements  approved  in 
1999  were  worded  in  a  way  that  was 
intended  to  represent  a  neutral  referral 
to  doctors  or  the  Dietary  Guidelines  for 
,  additional  information,  the  statements 
were  capable  of  being  interpreted  in  a 
very  different  fashion.  In  particular,  the 
statements  could  be  interpreted  as 
encouraging  the  consumption  of  alcohol 
for  health  reasons. 

While  the  CSAP  siuvey  established 
that  the  vast  majority  of  consumers 
would  not  alter  their  consumption 
patterns  after  exposure  to  the  two 
directional  statements,  it  did  not 


explore  whether  consumers  would 
interpret  the  statements  as  encouraging 
the  consumption  of  alcohol  for  health 
reasons.  Since  TTB  has  no  consumer 
data  on  this  issue,  we  must  rely  upon 
the  secondary  data  that  is  available  to 
us,  including  the  opinions  of  medical 
and  public  health  experts  in  the  field  of 
alcohol  and  health. 

Initially,  TTB  would  note  that  many 
media  reports  about  approval  of  the 
directional  statements  referred  to  these 
statements  as  health  claims  or 
references  to  health  benefits.  See  section 
VII,  infra.  We  recognize  that  these 
reports  only  indirectly  reflect  consumer 
reactions  to  the  directional  statements, 
and  that  they  may  have  been  influenced 
by  the  industry's  or  the  public  health 
sector's  characterizations  of  the 
statements.  Nonetheless,  to  the  extent 
that  these  media  reports  both  reflect  and 
shape  the  perceptions  of  consumers,  we 
believe  that  these  reports  are  persuasive 
evidence  that  the  directional  statements 
are  perceived  by  many  as  making  a 
positive  claim  about  the  effects  on 
health  of  alcohol  consumption. 
We  are  also  persuaded  by  the 
opinions  of  many  of  the  foremost  public 
health  experts  in  the  nation.  These 
public  health  experts  believe  that  the 
allegedly  neutral  directional  statements 
in  fact  communicated  a  message  that  the 
Government  endorsed  drinking  for 
health  reasons,  or  that  the  Dietary 
Guidelines  or  a  family  physician  would 
endorse  the  consumption  of  alcohol  for 
health  reasons.  For  example,  the  former 
United  States  Surgeon  General  testified 
that  he  was  "concerned  that  references 
to  the  U.S.  dietary  guidelines  on  the 
labels  of  certain  wine  products  could 
wrongly  lead  consumers  to  conclude 
that  consumption  of  wine  would  reduce 
health  risks  or  that  it  was  recommended 
by  guidelines  or  by  family  physicians." 
(April  25,  2000;  Washington,  DC,  page 
74).  Similarly,  the  American  Cancer 
Society  noted  that  "[w)ith  the  publicity 
in  the  past  few  years  about  the  health 
benefits  of  consuming  alcoholic 
beverages,  any  less-detailed  claim  or 
reference  to  health  impacts  or  benefits 
might  be  interpreted  by  the  uninformed 
consumer  as  a  suggestion  that  people 
should  drink  alcohol  for  their  health" 
and  concluded  that  directional  labels 
"may  mislead  the  general  public 
regarding  the  health  benefits  of  alcohol 
consumption  by  providing  inadequate 
information  regarding  the  risks." 
.  (Comment  527).  Other  commenters, 
including  the  American  Medical 
Association  and  the  Marin  Institute, 
supported  a  ban  on  directional 
statements  for  similar  reasons. 

TTB  also  finds  persuasive  the 
testimony  of  many  of  the  foremost 


experts  on  the  medical  research 
regarding  alcohol  and  health.  For 
example.  Dr.  Camargo  testified  that  in 
his  opinion,  consumers  would  interpret 
the  phrase  "health  effects"  to  mean 
"healthy  effects."  (April  25,  2000; 
Washington,  DC,  pages  90-92).  Dr. 
Criqui  offered  his  opinion  that  the 
approved  directional  statements  appear 
to  implicitly  endorse  the  value  of 
alcohol  as  a  pharmacological  protective 
agent,  and  that  consumers  interpret  the 
approved  statements  as  substantive 
health  claims  meaning  that  at  least  for 
most  people  drinking  is  good  and  has 
health  benefits  and  that  the  Government 
endorses  this  position.  Because  the 
directional  statements  are  recent  and 
come  in  the  context  of  media  discussion 
about  the  possible  benefits  of  alcohol 
consumption,  Dr.  Criqui  stated  that  the 
statements  are  likely  to  be  interpreted  as 
implicitly  endorsing  alcohol 
consumption  as  being  potentially 
healthy,  since  they  do  not  emphasize  or 
even  mention  the  dangers  of  alcohol 
consumption.  (May  23,  2000;  San 
Francisco.  CA,  pages  59-60). 

TTB  does  not  disregard  the  testimony 
of  those  medical  professionals, 
including  Dr.  Apstein,  Dr.  Finkel,  and 
Dr.  Scholten,  who  testified  in  favor  of 
the  use  of  directional  statements.  We 
agree  that  industry  members  have  the 
right  to  suggest,  in  labels  or  in 
advertisements,  that  consumers  refer  to 
third  party  sources  for  additional 
information  regarding  the  effects  on 
health  of  alcohol  consumption.  The 
question  presented  is  how  to  make  such 
referrals  without  misleading  consumers. 

We  would  also  note  that  memy  of  the 
comments  in  favor  of  the  use  of 
directional  statements  referred  to  the 
need  to  provide  "balance"  to  the 
negative  message  of  the  health  warning 
statement,  and  thus  implicitly 
recognized  that  the  directional 
statements  were  meant  to  convey  a 
positive  message  about  the  effects  on 
health  of  alcohol  consumption.  In  this 
regard,  it  is  noteworthy  that  in  a 
comment  submitted  after  the  hearings 
were  held.  Beer  Institute  suggested  that 
the  position  of  several  proponents  of 
directional  statements  that  such 
statements  did  not  constitute  health 
claims  was  inconsistent  with  those  same 
proponents'  attempts  "to  defend  the 
directional  statements  by  relying  on 
well-known  published  medical 
literature  that  attributes  certain  health 
benefits  to  the  moderate  consumption  of 
alcohol  beverages.  Given  the  history  of 
this  issue  and  the  evidence  cited  by 
supporters  of  the  directional  statements, 
it  seems  impossible  to  characterize  the 
directional  statements  as  anything  but 
health  claims  subject  to  the  automatic 


qualifying  provisions  of  the  proposed 
new  regulations."  (Comment  396b). 

After  careful  consideration  of  the 
comments  and  testimony  in  the 
rulemaking  record,  it  is  TTB's  vi^w  that 
the  directional  statements  approved  in 
1999  may  be  interpreted  as  advocating 
the  consumption  of  alcohol  beverages 
for  health  reasons.  We  recognize  that 
producers  of  alcohol  beverages  have 
contended  that  they  have  a 
constitutionally  protected  right  to 
advocate  that  consumers  drink  their 
products  for  health  reasons.  However,  if 
such  a  claim  is  made  on  a  label  or  in 
an  advertisement,  it  must  be  made  in  a 
truthful  and  non-misleading  fashion. 
Furthermore,  such  a  claim  would  fall 
within  the  category  of  a  specific  health 
claim,  and  would  be  subject  io  the 
reqvurements  in  the  final  rule  appUcable 
to  such  claims.  To  the  extent  that 
producers  instead  wish  to  make  a 
neutral  referral  to  third  parties  for 
additional  information  regarding  the 
effects  on  health  of  alcohol 
consumption,  we  believe  that  it  is 
necessary  to  provide  a  disclaimer  that 
clarifies  that  the  labeling  or  advertising 
statement  should  not  encourage 
consumption  of  alcohol  for  health 
reasons. 

Accordingly,  the  fined  rule  provides 
that  directional  statements  will  not  be 
allowed  in  the  labeling  or  advertising  of 
alcohol  beverages  unless  accompanied 
by  a  disclaimer.  The  final  rule  provides 
a  model  disclaimer  that  alcohol 
beverage  producers  may  use  in 
conjunction  with  a  general  statement 
that  directs  consumers  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  for  balanced  information  regarding 
the  effects  on  health  of  alcohol  (wine, 
distilled  spirits,  or  malt  beverage) 
consumption:  "This  statement  should 
not  encourage  you  to  drink  or  to 
increase  yoiu  alcohol  consumption  for 
health  reasons."  It  should  be  noted  that 
in  some  cases,  an  acceptable  disclaimer 
might  be  incorporated  into  the  language 
of  the  directional  statement  itself;  thus, 
if  the  directional  statement  makes  it 
clear  that  it  is  not  advocating 
consumption  of  alcohol  for  health 
reasons,  then  an  additional  disclaimer 
may  not  be  necessary. 

XVn.  Should  the  Same  Standards 
Apply  to  Wines,  Distilled  Spirits,  and 
Malt  Beverages? 

A.  Issue 

The  DISCUS  comment  opposed  the 
Bureau's  suggested  "case-by-case" 
approach,  noting  that  the  effects  on 
health  of  alcohol  consumption  apply 
across  the  board  to  all  beverage  alcohol 
products.  Accordingly,  DISCUS 


suggested  that  public  policy  and 
regulatory  policy  require  fair  and  equal 
treatment  for  each  form  of  beverage 
alcohol,  and  any  label  statement  for  a 
beverage  alcohol  container  should  apply 
equally  to  each  type  of  beverage  alcohol. 
(Comment  530). 

B.  Decision 

Both  the  proposed  and  final  rules 
make  it  clear  that  the  same  standards 
apply  to  wine,  distilled  spirits,  and  malt 
beverages.  The  rulemaking  record  does 
not  provide  a  basis  for  setting  forth 
different  standards  for  these  types  of 
alcohol  beverages.  The  two  directional 
statements  approved  by  ATF  in  1999 
were  both  submitted  by  wineries,  and 
thus  both  referred  to  the  effects  on 
health  of  "wine  consumption."  To  the 
extent  that  a  directional  statement 
compUes  with  the  standards  set  forth  in 
this  final  rule,  it  may  be  used  in  the 
labeling  of  a  wine,  distilled  spirit,  or 
malt  beverage  product. 

XVm.  Should  TTB  Adopt  the 
Procedures  Set  Forth  in  FDA's 
Regulations? 

A.  Issue 

Several  commenters  suggested  that 
ATF  should  adopt  the  substantive 
standards  already  in  place  in  FDA's 
regidations  governing  the  use  of  health 
claims  in  the  labeling  of  foods.  FDA  also 
raised  several  concerns  about 
consistency  between  ATF's  proposed 
regulations  and  its  own  health  claim 
regulations. 

'     FDA  (Conunent  327)  commented  that 
it  was  "imperative  that  (ATF)  regulate 
these  claims  in  a  manner  consistent 
with  the  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDC  Act)  to 
ensure  the  meaningful  and  non- 
misleading  use  of  such  claims."  FDA 
pointed  out  that  pursuant  to  the 
Nutrition  Labeling  and  Education  Act 
(NLEA),  a  manufacturer  may  make  a 
health  claim  on  a  food  label  only  if  FDA 
determines  "based  on  the  totality  of 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence."  21  U.S.C. 
343(r)(3)(B)(i). 

FDA  also  noted  that  the  use  of  claims 
for  foods  that  may  have  a  negative 
health  impact  generally  is  not 
appropriate  under  the  NLEA.  The 
statute  provides  that  a  health  claim  may 
not  be  made  for  a  food  that  contains,  as 


determined  by  regulation,  any  nutrient 
in  an  amount  that  increases  to  persons 
in  the  general  population  the  risk  of  a 
disease  or  health-related  condition  that 
is  diet-related.  21  U.S.C.  343(r)(3)(A)(ii). 
FDA  may  grant  an  exception  to  allow 
foods  with  disqualifying  nutrient  levels 
to  bear  a  health  claim  if  the  claim  is 
accompanied  by  a  disclosvue  statement 
regarding  the  disqualifying  nutrient  and 
FDA  has  determined  by  regulation  that 
such  a  claim  would  assist  consiuners  in 
maintaining  healthy  dietary  practices. 
21  U.S.C.  343(r)(3)(A)(ii)  and 
343(rK2)(B).  FDA  requires  rigorous     . 
evidence  to  support  a  conclusion  that  a 
health  claim  on  a  food  with  a 
disqualifying  nutrient  level  would  assist 
consumers  in  maintaining  healthy  - 
dietary  practices. 

FDA  expressed  the  following  concern 
about  the  use  of  health  claims  on 
alcohol  beverage  labels:- 

Alcohdl  beverages  are  foods  for  which 
there  is  evidence  of  a  substantial  number  of 
undisputed  negative  health  effects.  FDA  has 
not  evaluated  the  evidence  supporting  the 
putative  health  benefits  of  alcohol  beverages. 
Therefore,  we  cannot  say  whether  health 
claims  for  an  alcohol  beverage  would  be 
prohibited  under  FDA's  existing  health  claim 
authorization  process,  or  if  not  prohibited, 
could  be  authorized  with  a  disclosure 
statement  of  the  type  required  by  21  U.S.C. 
343(r)(2)(B).  We  are  concerned,  however,  that 
the  evidence  for  the  well-known  direct 
causative  relationships  between  alcohol  and 
numerous  health  risks  would  be  a  significant 
hurdle  to  our  concluding  that  label 
information  about  a  relationship  between 
consumption  of  alcohol  and  a  health  claim 
could  assist  consumers  in  maintaining 
healthy  dietary  practices. 

FDA  also  noted  that  the  absence  of  any 
significant  nutritive  value  of  alcohol  ' 
products  would  be  another  obstacle  to 
FDA  authorizing  a  health  claim  for 
alcohol  beverages. 

FDA  stated  tnat  it  was  concerned  that 
"certain  therapeutic  or  curative  claims 
sought  by  manufacturers  of  alcohol 
beverages  may  in  fact  be  claims  that 
would  require  regulation  of  the  alcohol 
beverages  as  drugs."  It  noted  that  FDA 
has  authority  and  responsibilify  under 
the  FFDC  Act  to  regulate  all  products 
bearing  drug  claims,  and  that  the  term 
"drug"  is  defined  by  statute  to  include 
an  article  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment  or 
prevention  of  disease."  21  U.S.C. 
321(g)(1)(B).  FDA  concluded  that 
"[ajlcohol  beverages  could  fall  within 
this  definition  if  their  labeling  contains 
drug  claims." 

FT)A  expressed  a  concern  that  certain 
health  claims  that  would  be  allowed 
under  ATF's  proposed  nde  might  render 
the  product  a  drug  subject  to  regulation 
under  the  FFDC  Act.  The  FFDC  Act 
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provides  that  any  drug  that  is  not 
generally  recognized  by  qualified 
experts  as  safe  and  effective  for  use 
under  the  conditions  prescribed, 
recommended,  or  suggested  in  its 
labeling,  or  that  has  not  been  used  to  a 
material  extent  or  for  a  material  time 
under  such  conditions,  is  a  "new  drug." 
21  U.S.C.  321(p).  A  new  drug  may  not 
be  legally  marketed  unless  FDA  has 
approved  a  new  drug  application  for 
such  a  drug.  21  U.S.C.  331(d)  and 
355(a).  FDA  noted  that  the  FFDC  Act 
requires  substantial  evidence  of 
effectiveness  and  evidence  that  the  drug 
is  safe  for  its  intended  use  before  FDA 
will  approve  a  new  drug  application.  21 
U.S.C.  355(d).  FDA  suggested  that  this 
standard  differed  from  the  "not 
misleading"  standard  proposed  by  the 
ATF  notice  of  proposed  rulemaking. 

FDA  advised  that  ATF  should 
explicitly  articulate  in  its  regulations 
the  processes  by  which  it  wouldjeview 
claims  intended  for  alcohol  beverages.  It 
stated  that  it  was  unable  to  determine, 
based  on  the  proposed  rule,  whether  the 
proposed  process  for  a  review  of  health- 
related  statements  would  be  consistent 
with  FDA's  statutory  and  regulatory 
authorities.  Accordingly.  FDA  urged 
ATF  to  clarify  the  process  and  criteria 
it  intends  to  use  to  substantiate  the 
validity  of  any  health  claims  or  other 
health-related  statements  before 
Hnalizing  the  proposed  rule. 

The  former  Surgeon  General,  Dr. 
David  Satcher.  also  testified  in  support 
of  adopting  standards  "consistent  with 
that  relied  upon  by  the  Food  and  Drug 
Administration  or  for  regulated  health 
claims  for  foods  and  drugs."  (April  25, 
2000;  Washington,  DC,  page  77). 
Accordingly,  "(cllaims  should  be  based 
on  significant  scientific  agreement,  and 
they  should  be  qualified  to  identify 
those  categories  of  persons  for  whom 
the  claims  are  relevant,  as  well  as  to 
identify  those  for  whom  the  negative 
consequences  would  outweigh  any 
positive  effect."  (Id.  at  page  78).  In 
response  to  a  question  from  the  panel. 
Dr.  Satcher  agreed  that  there  were 
problems  with  consumers  self- 
medicating  without  knowing  all  the 
facts,  noting  that  "with  alcohol,  you  also 
have  the  added  effect  that  you  are 
dealing  with  an  addictive  drug."  (Id.  at 
page  80).  Senator  Thurmond  also 
commented  that  "(ajpplication  of  the 
FFDC  Act  to  this  issue  would  appear  to 
prohibit  any  health-related  statements 
on  alcohol  beverage  labels.  It  is  absurd 
that  the  government  would  prevent 
whole  milk  from  making  health-related 
claims  but  allow  such  claims  by  alcohol 
beverages."  (Comment  526). 

CSAP  commented  that  "(allcohol 
abuse  and  alcoholism  continue  to  be 


among  the  most  vexing  public  health 
problems  facing  the  United  States. 
Indeed,  alcohol  is  the  nation's  number 
one  drug  problem  among  youth."  While 
CSAP  did  not  take  a  position  on  any  of 
the  issues  on  which  comment  was 
sought,  it  noted  that  "(olne  of  the  key 
issues  challenging  our  efforts  is  the 
mixed  or  misleading  messages  that 
consumers  receive  from  a  variety  of 
sources.  The  addition  of  health  related 
information  on  beverage  alcohol  labels  ■ 
must  be  carefully  considered  in  relation 
to  the  general  public's  understanding  of 
alcohol-related  health  risk."  (Comment 

430). 

CSPI  suggested  that  ATF  adopt 
regulations  similar  to  FDA's  regulations 
under  the  NLEA,  noting  that  USDA  did 
so  on  a  voluntary  basis  for  health  claims 
on  meat  and  poultry.  CSPI  stated  that 
under  regulations  similar  to  those  of 
FDA,  health  claims  would  be  prohibited 
because  alcohol  consumption  increases 
the  risk  of  other  diseases,  noting  that 
"(tjo  allow  health  claims  for  alcohol, 
America's  most  devastating  drug,  while 
health  claims  for  foods  such  as  whole 
milk  are  prohibited,  would  be 
indefensible  and  would  make  a  mockery 
of  the  federal  government's  health-claim 
regime." 

CSPI  also  noted  that  if  an  alcohol 
beverage  label  or  advertisement  claims 
that  alcohol  may  reduce  the  risk  of 
disease,  the  beverage  may  be  regulated 
as  a  drug  by  FDA.  CSPI  argued  that, 
"aside  from  its  regulatory  classification, 
alcohol  is  a  drug.  Depending  on  a 
variety  of  factors  such  as  dose  and 
schedule  of  use;  individual  metabolism, 
personality  factors,  and  situation, 
alcohol  is  variously  a  stimulant  and 
depressant,  euphorigan  and  soporific, 
irritant  and  anxiety  reducer.  Alcohol, 
like  other  intoxicants,  can  produce  such 
dependency  phenomena  as  persistent 
search  behavior,  withdrawal,  relapse, 
and  loss  of  control." 

B.  Decision 

After  giving  careful  consideration  to 
these  comments,  and  consulting  with 
FDA.  TTB  does  not  agree  that  its  health 
claim  regulations  should  be  identical  to 
those  of  FDA.  FDA  regulations  were 
promulgated  pursuant  to  a  very  specific 
grant  of  authority  by  Congress  under  the 
NLEA.  Because  of  the  differences  in 
statutory  authority,  as  well  as  the 
differences  in  the  products  regulated 
under  these  two  statutes.  TTB's 
regulatory  scheme  for  health  claim 
labeling  will  differ  from  FDA's 
regulatory  scheme. 

However,  TTB  agrees  with  the  FDA 
comment  in  several  respects.  Most 
importantly,  we  agree  that  it  is 
important  to  ensure  that  alcohol 


beverage  producers  do  not  violate  the 
new  drug  provisions  of  the  FFDC  Act 
when  seeking  to  use  specific  health 
claims  on  alcohol  beverage  labels.  It 
would  be  where  the  use  of  that  claim 
would  render  the  product  subject  to 
FDA's  jurisdiction  over  drugs. 
Furthermore,  FDA's  authority  over  new 
drugs  has  significant  public  health  and 
safety  consequences.  TTB  does  not  wish 
to  create  any  confusion  on  the  part  of 
industry  members  regarding  their 
obligations  to  comply  with  FDA's 
requirements  over  drug  claims. 

In  the  past,  ATF  merely  advised 
industry  members  that  they  should  be 
aware  of  the  fact  that  the  use  of  a  health 
claim  on  an  alcohol  beverage  label  may 
subject  the  product  to  FDA's 
jurisdiction.  However,  after  reviewing 
the  comments  on  this  issue,  we  met 
with  FDA  to  discuss  a  process  whereby 
TTB  and  FDA  could  consult  on  the  use 
of  specific  health  claims  on  alcohol 
beverage  labels.  In  this  way.  FDA  would 
have  an  opportunity  to  object  to  the  use 
of  a  specific  health  claim,  based  on  its 
jurisdiction  over  drugs,  prior  to  any  TTB 
action. 

Accordingly,  the  final  rule  now 
provides  that  TTB  will  consult  with 
FDA,  as  needed,  on  the  use  of  specific 
health  claims  on  labels.  If  FDA 
determines  that  a  specific  health  claim 
is  a  drug  claim  that  is  not  in  compliance 
with  the  requirements  of  the  FFDC  Act, 
TTB  will  not  approve  the  use  of  such 
statement  on  a  label.  There  is  no  similar 
provision  in  the  advertising  regulations, 
since  advertisers  are  not  required  to 
obtain  prior  Approval  from  TTB.  We  will 
of  course  consult  with  FDA,  as 
appropriate,  if  the  question  arises  as  to 
whether  an  advertisement  is  in  violation 
of  the  FFDC  Act. 

XIX.  Is  the  Final  Rule  Consistent  With 
the  First  Amendment? 

A.  Issue 

As  previously  noted,  many 
commenters  suggested  that  die  proposed 
rule  did  not  comply  with  the  protection 
accorded  truthful  and  non-misleading 
commercial  speech  under  the  First 
Amendment.  CEI  and  CA  argued  that 
ATF  is  precluded  from  placing  any 
restrictions  on  the  dissemihation  of 
truthful  information  about  health 
benefits  in  the  labeling  and  advertising 
of  alcohol  beverages.  Beer  Institute, 
DISCUS,  and  NABl  suggested  that  the 
proposed  advertising  regulations  would 
restrict  protected  commercial  speech. 
Mr.  Rex  Davis,  representing  the 
President's  Forum  of  the  Beverage 
Alcohol  Industry,  testified  that  he 
believes  the  proposed  rule  violates  the 
First  Amendment  because  it  would 


restrict  the  industry  fitim 
communicating  the  benefits  of  alcohol 
consumption  through  labels  and 
advertisements.  (April  26,  2000; 
Washington,  DC,  pages  133-141).  Many 
other  commenters  defended  the 
constitutionality  of  a  complete  ban  on 
the  use  of  health-related  statements  in 
the  labeUng  and  advertising  of  alcohol 
beverages. 

Some  of  the  comments  that  (or 
commentators  who)  addressed  the  First 
Amendment  issue  suggested  that  while 
ATF  woidd  have  authority  to  restrict  the 
use  of  misleading  health  claims,  a 
complete  ban  on  the  use  of  health- 
related  statements  would  be 
unconstitutional.  For  example,  the 
Washington  Legal  Foundation 
concluded  that  an  outright  ban  on  the 
use  of  truthful  health  claims  would  be 
imconstitutional.  but  stated  that  the 
proposed  regulations,  "if  properly 
implemented,  strike  the  appropriate 
balance  in  ensiuing  the  First 
Amendment  rights  of  industry  and 
consumers,  and  the  dissemination  of 
important  information  regarding  the 
health  benefits  proven  to  flow  from 
moderate  consumption  of  alcohol 
beverages."  (Conunent  390).  A  comment 
submitted  on  behalf  of  the  Oregon 
Winegrower's  Association  also  stated 
that  a  ban  on  the  use  of  health  claims 
on  labels  or  in  advertisements  would  be 
unconstitutional;  however,  the  comment 
stated  that  the  agency  should  instead 
"adhere  to  a  policy  of  allowing  labeling 
and  advertising  claims  about  such 
health-related  benefits  to  be  fairly  and 
objectively  evaluated  for  substantiation, 
balance  and  qualification."  (Comment  . 
380). 

A  comment  from  Mr.  Erik  Bierbauer 
(Comment  395)  attached  a  copy  of  a 
note  that  he  wrote  for  the  New  York 
University  Law  Review  as  a  third-year 
law  student,  entitled  "Liquid  Honesty: 
The  First  Amendment  Right  to  Market 
the  Health  Benefits  of  Moderate  Alcohol 
Consumption,"  74  N.Y.U.L.  Rev.  1057 
(1999).  The  note  concludes  that  alcohol 
producers  have  a  First  Amendment  right 
to  market  the  health  benefits  of 
moderate  drinking,  as  long  as  they  do  so 
accurately  and  include  certain  limited 
disclaimers.  Mr.  Bierbauer  suggested 
that  while  such  limited  disclaimers 
would  be  constitutionally  authorized, 
"the  sort  of  disclosure  described  in 
ATF's  Industry  Circular  93-8  probably 
would  be  too  burdensome  to  comply 
with  the  First  Amendment."  However, 
Mr.  Bierbauer's  comment  suggested  that 
"[t]he  Constitution  would  permit  the 
government  to  require  health-related 
alcohol  advertisements  and  labels  to 
mention  lesser-known  risks  that  are 
present  at  moderate  levels  of  drinking. 


For  example,  the  government  might 
legitimately  require  a  disclaimer 
warning  consumers  of  the  possible  link 
between  moderate  drinking  and  breast 
cancer,  and  also  a  statement  warning 
certain  vulnerable  consumers  not  to 
drink  at  all."  Mr.  Bierbauer  concluded 
that  "(aids  and  labels  that  merely  direct 
the  consumer  to  other  sources  of 
information,  such  as  the  wine  labels 
approved  by  ATF  in  February  1999, 
clearly  woidd  enjoy  First  Amendment 
protection." 

B.  Decision 

As  set  forth  in  this  final  rule,  TTB  is 
not  imposing  a  complete  ban  on  the  use 
of  health  claims  or  other  health-related 
statements  in  the  labeling  and 
advertising  of  alcohol  beverages. 
Accordingly,  it  is  not  necessary  to 
consider  whether  such  a  ban  would  be 
constitutional.  Instead,  the  final  rule 
requires  TTB  to  evaluate  health  claims 
on  a  case-by-case  basis  to  determine  if 
such  claims  would  tend  to  mislead  the 
consiuner. 

The  final  rule  codifies  ATF's      . 
longstanding  position  that  any 
substantive  health  benefit  claim  is 
considered  misleading  imless  it  is 
truthful  and  adequately  substantiated  by 
scientific  or  medical  evidence; 
sufficienUy  detailed  and  qualified  with 
respect  to  the  categories  of  individuals 
to  whom  the  claim  applies;  adequately 
discloses  the  health  risks  associated 
with  alcohol  consumption;  and  oudines 
the  categories  of  individuals  for  whom 
any  levels  of  alcohol  consumption  may 
cause  health  risks.  The  final  rule 
clarifies  that  the  identified  health  risks 
must  include  those  associated  with  both 
moderate  and  higher  levels  of 
consumption.  Thus,  the  rule  would 
require  any  such  claim  to  include 
appropriate  qualifications  and 
disclaimers  about  the  health  risks 
associated  with  alcohol  consiunption.  In 
addition,  health-related  directional 
statements  that  are  not  substantive 
health  claims  must  nonetheless  include 
a  disclaimer  to  clarify  that  the  statement 
does  not  advocate  the  consumption  of 
alcohol  beverages  for  health  reasons,  or 
some  other  appropriate  disclaimer  to 
avoid  misleading  consumers.  The  rule's 
requirements  for  appropriate 
disclaimers  and  qualifications  in  order 
to  avoid  consiuner  deception  about  a 
health  issue  comport  completely  with 
the  safeguards  articulated  by  the 
Supreme  Coiut  to  protect  non- 
misleading  commercial  speech. 

Commercial  speech  is  defined  as 
speech  that  proposes  a  commercial 
transaction.  Virginia  State  Board  of 
Pharmacy  v.  Virginia  Citizens  Consumer 
Council,  Inc..  425  U.S.  748.  762  (1976). 


Information  on  alcohol  beverage  labels 
is  considered  commercial  speech.  Rubin 
v.  Coors  Brewing  Co.,  514  U.S.  476.  481 
(1995).  Commercial  speech  is  generally 
protected  by  the  First  Amendment; 
however,  it  enjoys  a  more  limited 
measure  of  protection.  Florida  Bar  v. 
Went  For  It.  Inc.,  515  U.S.  618  (1995). 
Nonetheless,  the  Government  bears  the 
burden  of  justifying  a  restriction  on 
commercial  speech.  See  Greater  New 
Orleans  Broadcasting  Ass'n  v.  United 
States,  527  U.S.  173, 183  (1999). 

In  order  to  regulate  commercial 
speech,  the  Government  must  satisfy  a 
4-prong  test.  Central  Hudson  Gas  &. 
Electric  Corp.  v.  Public  Serv.  Comm  'n, 
447  U.S.  557,  563-566  (1980).  First,  the 
expression  is  protected  by  the  First 
Amendment  only  if  it  concerns  lawful 
activity  and  is  not  misleading.  Second, 
the  Government  must  establish  a 
substantial  interest.  Third,  the 
regulation  must  directiy  advance  the 
governmental  interest  asserted.  Finally, 
the  regulation  must  be  no  more 
extensive  than  necessary  to  serve  the 
interest  asserted. 

In  two  recent  cases  involving  alcohol 
beverages,  the  Supreme  Court  has  struck 
down  bans  on  truthful  and  non- 
misleading  commercial  speech.  In 
Rubin  V.  Coors  Brewing  Co.,  514  U.S. 
476.  491  (1995),  the  Supreme  Court 
applied  the  Central  Hudson  analysis  in 
striking  down  the  FAA  Act's  prohibition 
against  statements  of  alcohol  content  on 
malt  beverage  labels  unless  required  by 
State  law.  In  44  Liquormart,  Inc.  v. 
Rhode  Island,  517  U.S.  484  (1996).  Uie 
Supreme  Court  struck  down  Rhode 
Island's  ban  on  advertising  the  price  of 
alcohol  beverages  on  First  Amendment 
groimds.  More  recently,  in  Lorillard 
Tobacco  Co.  v.  Reilly,  533  U.S.  525 
(2001),  the  Supreme  Court  struck  down 
certain  restrictions  imposed  by  the  State 
of  Massachusetts  on  the  advertisement 
of  tobacco  products  on  First 
Amendment  grounds.  However,  none  of 
these  decisions  restricts  the 
Government's  authority  to  regulate 
misleading  or  potentially  misleading 
commercial  speech. 

If  commercial  speech  is  actually 
nusleading,  then  it  is  not  protected  by 
the  First  Amendment.  If  commercial 
speech  is  potentially  misleading,  the 
Government  may  regulate  such 
commercial  messages  if  the  restrictions 
are  "no  broader  than  reasonably 
necessary  to  prevent  the  deception."  In 
re  R.M.J.,  455  U.S.  191,  203  (1982). 
Potentially  misleading  speech  cannot  be 
banned  "if  the  information  also  may  be 
presented  in  a  way  that  is  not 
deceptive"  throu^  the  use  of 
"disclaimers  or  explanation."  Id. 
Requirements  for  disclaimers  have  been 
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upheld  as  long  as  the  disclaimers  are 
"reasonably  related  to  the  State's 
interest  in  preventing  deception"  and 
do  not  constitute  an  undue  burden  on 
the  advertiser.  Zauderer  v.  Office  of 
Disciplinary  Counsel,  471  U.S.  626, 
651-53  (1985). 

TTB  recognizes  that  under  the 
conunercial  speech  doctrine,  there  is  a 
preference  for  disclosure  over 
suppression.  See  e.g.,  Zauderer  and 
Pearson  v.  Shalala,  164  F.3d  650  (D.C. 
Cir.  1999).  In  Pearson,  the  Court  of 
Appeals  for  the  D.C.  Circuit  required  the 
Food  and  Drug  Administration  to 
consider  appropriate  disclaimers  for 
health  claims  on  dietary  supplement 
labels.  The  Court  noted  that  "the 
government's  interest  in  preventing  the 
use  of  labels  that  are  true  but  do  not 
mention  adverse  effects  would  seem  to 
be  satisfied — at  least  ordinarily — by 
inclusion  of  a  prominent  disclaimer 
setting  forth  those  adverse  effects."  164 
F.3d  at  659. 

Consistent  with  the  Supreme  Court 
cases  cited  above,  as  well  as  the  DC 
Circuit's  ruling  in  the  Pearson  case,  the 
final  rule  requires  any  industry  member 
who  wishes  to  make  an  explicit  or 
implicit  health  claim  on  a  label  or  in  an 
advertisement  to  make  a  more  complete 
disclosure  of  the  adverse  effects  on 
health  caused  by  alcohol  consumption. 
The  final  rule  does  not  impose  any 
additional  requirements  on  industry 
members  who  do  not  wish  to  make  such 
claims.  However,  given  the  very  serious 
health  risks  associated  with  alcohol 
consumption,  TTB  believes  that  the  use 
of  health  claims  without  such 
qualifications  and  disclaimers  would  be 
misleading  to  consumers. 

The  final  rule  is  completely  consistent 
with  the  preference  expressed  by  the 
courts  for  disclosure  over  suppression 
in  the  commercial  speech  arena.  The 
Supreme  Court  has  held  that  more 
speech,  not  less,  is  the  preferred  means 
of  ensuring  that  consumers  have 
sufficient  information  to  make  informed 
choices  in  the  commercial  arena,  /n  re 
R.M.J.,  455  U.S.  at  203.  The  final  rule 
does  not  "ban"  any  type  of  speech 
regarding  health  claims  or  health-related 
statements  in  the  labeling  or  advertising 
of  alcohol  beverages.  Instead,  the  rule 
simply  requires  disclaimers  for  specific 
health  claims  and  health-related 
directional  statements. 

CEI  and  CA  suggested  that  there  is  no 
need  for  disclaimers  in  connection  with 
health  claims  in  the  labeling  or 
advertising  of  alcohol  beverages.  They 
point  to  the  fact  that  the  Goverrmient 
warning  statement  required  on  alcohol 
beverage  containers  already  advises 
consumers  that  "Consumption  of 
alcoholic  beverages  impairs  your  ability 


to  drive  a  car  or  operate  machinery,  and 
may  cause  health  problenls."  CEI  and 
CA  further  suggest  that  consumers  are 
well  aware  of  the  health  risks  associated 
with  alcohol  abuse,  and  there  is  no  need 
to  remind  them  of  such  risks. 

TTB  does  not  agree  with  this 
comment.  The  administrative  record 
contains  overwhelming  evidence  of  the 
serious  health  risks  associated  with 
alcohol  consumption.  These  risks  are 
not  merely  hypothetical:  they  are  well 
documented.  Among  other  things,  the 
comments  established  that  over  8 
million  American  adults  are  alcoholics; 
alcohol  is  a  known  human  carcinogen; 
and  alcohol  contributes  to  the  deaths  of 
more  than  100.000  Americans  each  year. 
Furthermore,  alcohol  abuse  has 
devastating  effects  on  iimocent  third 
parties.  In  1998,  15,935  people  were 
killed  in  alcohol-related  traffic  crashes, 
and  an  estimated  850,000  were  injured. 
Mothers  Against  Drunk  Driving 
commented  that  the  NIH  estimated  that 
the  overall  societal  costs  of  alcohol 
abuse  and  alcoholism  in  1995  ($167 
billion)  were  more  than  50  percent 
higher  than  the  costs  to  society  of  illegal 
drug  use  ($110  billion).  The  health  risks 
associated  with  alcohol  consumption 
are  not  simply  hypothetical;  on  the 
contrary,  they  present  a  serious  public 
health  problem  in  this  country. 
Accordingly,  the  record  supports  a 
conclusion  that  a  health  claim  that  does 
not  include  information  about  these 
serious  health  risks  would  tend  to 
mislead  consumers  about  the  health 
consequences  of  alcohol  consumption. 

TTB  also  disagrees  with  the 
suggestion  by  CEI  and  CA  that  health- 
related  statements  presented  a  necessary 
"balance"  to  the  warning  presented  by 
the  mandatory  Government  warning 
statement.  The  warning  statement  was 
intended  by  Congress  to  present  a  clear 
and  nonconfusing  reminder  of  the 
health  haziu-ds  associated  with 
consumption  or  abuse  of  alcohol 
beverages.  See  27  U.S.C.  213.  The  use  of 
health  claims  or  other  health-related 
statements  without  qualification  or 
disclosure  of  adverse  effects  to 
"balance"  the  mandatory  warning 
statement  not  only  undermines  the 
intent  of  the  ABLA;  it  also  tends  to 
confuse  consumers  about  the  very  real 
health  risks  associated  with  alcohol 
consumption. 

The  administrative  record  contains 
significant  evidence  that  truthful 
statements  about  certain  health  benefits 
associated  with  moderate  consiunption 
of  alcohol  beverages  for  certain 
individuals  will  tend  to  mislead 
consumers  unless  such  statements  are 
truthful  and  adequately  substantiated  by 
scientific  or  medical  evidence; 


sufficiently  detailed  and  qualified  with 
respect  to  the  categories  of  individuals 
to  whom  the  claim  applies;  adequately 
disclose  the  health  risks  associated  with 
both  moderate  and  heavier  levels  of 
alcohol  consumption;  and  outline  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks.  Most  consumers  are 
unable  to  conduct  or  verify  health 
research  for  themselves  to  determine 
whether  a  health  claim  is  valid  as  to 
their  own  alcohol  consumption,  and  are 
ill  equipped  to  interpret  the  medical 
data,  evaluate  the  potential  benefits,  or 
identify  and  weigh  the  other  medical 
factors  that  may  bear  upon  their 
individual  decision  to  use  alcohol  for 
therapeutic  reasons.  See  In  re  R.M.J. , 
455  U.S.  at  202  (the  public's 
comparative  lack  of  knowledge 
regarding  the  product  being  advertised 
is  an  important  factor  in  determining 
whether  speech  is  misleading).  A 
requirement  for  disclaimers  of  this 
nature  in  such  a  situation  is  clearly 
directly  related  to  the  Government's 
interest  in  ensuring  that  consumers  are 
not  misled  by  health  statements  on 
alcohol  beverage  labels. 

Some  commenters  suggested  that  the 
types  of  disclaimers  and  qualifications 
required  by  the  proposed  regulations 
would  overly  burden  industry  members 
who  wish  to  make  health  claims  about 
alcohol  consumption,  making  such 
requirements  unconstitutional.  CEI  and 
CA  suggested  that  "summary"  health 
claims  for  alcohol  consumption  are  just 
as  truthful  as  other  short  health  claims 
allowed  by  FDA  for  diets  low  in 
saturated  fat  and  cholesterol,  as  well  as 
diets  low  in  sodium.  Other  commenters 
suggested  that  because  an  alcohol 
beverage  label  is  not  large  enough  to 
include  the  volume  of  information 
necessary  in  order  to  give  consimiers  a 
complete  picture  of  the  effects  on  health 
of  alcohol  consumption,  such 
statements  should  be  banned 
completely  from  alcohol  beverage 
labels. 

TTB  agrees  that  the  regulations  make 
it  difficult  to  present  a  substantive 
health  claim  (for  example,  one  involving 
cardiovascular  benefits  associated  with 
moderate  alcohol  consxmiption)  on  an 
alcohol  beverage  label,  because  of  the 
level  of  qualification  and  explanation 
that  would  be  necessary  to  set  forth  the 
risks  associated  with  such  consumption. 
TTB  would  also  note  that  there  seems  to 
be  an  overwhelming  lack  of  interest  on 
the  part  of  the  alcohol  beverage  industry 
in  using  such  health  claims  on  alcohol 
beverage  labels.  The  comments  from 
major  bade  associations  representing 
wineries,  importers,  brewers,  and 
distillers  did  not  indicate  a  concrete 
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interest  in  using  substantive  health 
claims  in  the  labeling  or  advertising  of 
alcohol  beverages.  One  lawyer  testified 
in  support  of  a  664-word  labeling 
statement  regarding  effects  on  health 
and  asserted  that  members  of  the  wine 
industry  had  the  right  to  make  such 
statements;  however,  in  response  to 
questioning,  he  conceded  that  such  a 
long  statement  would  not  be  likely  to  be 
.used  on  a  label. 

In  the  absence  of  any  concrete 
indications  of  industry  interest  in  using 
substantive  health  claims  on  alcohol 
beverage  labels,  there  is  no  reason  for 
TTB  to  draft  a  model  health  claim  for 
use  by  industry  members.  Discussions 
of  whether  the  regulations  would 
unduly  binden  the  industry's  ability  to 
use  qualified  and  truthful  health  claims 
in  the  labeling  of  alcohol  beverages  will 
be  better  informed  if  and  when  industry 
members  submit  such  statements  to  I'lB 
for  review.  Nothing  in  the  regulation 
itself  indicates  that  the  requirements  for 
qualification  and  balance  are  imduly 
burdensome.  Furthermore,  it  must  be 
concluded  that  the  length  of  any 
required  disclaimers  and  qualifications 
are  directly  related  to  the  serious  health 
risks  associated  with  alcohol 
consiunption,  rather  than  any  desire  by 
the  Government  to  suppress  speech.  In 
particular,  the  comparison  made  by  CEI 
and  CA  with  claims  regarding  diets  low 
in  satiu^ted  fat  and  cholesterol  or  diets 
low  in  sodium  is  not  persuasive  in  the 
absence  of  any  suggestion  that  such 
diets  are  associated  with  the  types  of 
documented  health  risks  associated 
with  alcohol  consiunption.  Accordingly, 
TTB  concludes  that  the  requirements  of 
the  regulations  do  not  unduly  burden 
speech  about  the  effects  on  health  of 
alcohol  consumption. 

Because  the  directional  statements  do 
not  make  substantive  health  claims,  but 
instead  have  been  interpreted  as 
implicitly  encouraging  the  consumption 
of  alcohol  for  health  reasons,  TTB  does 
not  believe  it  is  necessary  to  require  the 
same  level  of  detail  in  the  disclaimers 
required  to  ensure  that  such  statements 
do  not  mislead  consumers.  In  addition, 
there  clearly  is  interest  on  the  part  of 
several  industry  members  in  using  the 
directional  statements.  Accordingly,  we 
have  provided  a  model  disclaimer  that 
may  be  used  by  industry  members  in 
conjunction  with  such  directional 
statements  in  order  to  avoid  misleading 
consumers.  This  one-sentence 
disclaimer  is  not  overly  biu'densome, 
and  complies  with  the  court  cases 
allowing  the  Government  to  mandate 
disclosures  necessary  to  prevent 
consumer  deception.  TTB  will  consider 
other  disclaimers  on  a  case-by-case 
basis. 


Accordingly,  the  final  rule  is  in 
accordance  with  the  case  law  imder  the 
commercial  speech  doctrine.  Because 
the  rule  does  not  ban  any  speech,  but 
merely  sets  forth  the  type  of 
qualification,  detail,  and  disclosiue 
required  in  order  to  set  forth  a  non- 
misleading  health-related  statement  in 
the  labeling  or  advertising  of  alcohol 
beverages,  the  rule  is  completely 
consistent  with  the  First  Amendment 
protection  accorded  truthful  and  non- 
misleading  commercial  speech.  On  the 
other  hand,  the  rule  is  also  consistent 
with  TTB's  statutory  responsibility  to 
protect  consumers  from  misleading 
commercial  speech  regarding  the 
serious  effects  on  health  of  alcohol 
consumption. 

XX.  Final  Rule 

Accordingly,  this  final  rule  amends 
the  regulations  to  provide  that  labels 
and  advertisements  may  not  contain  any 
health-related  statement,  including  a 
specific  health  claim,  that  is  untrue  in 
any  particular  or  tends  to  create  a 
misleading  impression.  A  specific 
health  claim  on  an  alcohol  beverage 
label  or  advertisement  will  be 
considered  misleading  unless  it  is 
truthful  and  adequately  substantiated  by 
scientific  or  medical  evidence; 
sufficiently  detailed  and  qualified  with 
respect  to  the  categories  of  individuals 
to  whom  the  claim  applies;  adequately 
discloses  the  health  risks  associated 
with  both  moderate  and  heavier  levels 
of  alcohol  consiunption;  and  outlines 
the  categories  of  individuals  for  whom 
any  alcohol  consumption  poses  risks. 
This  information  must  appear  as  part  of 
the  specific  health  claim  and,  in  the 
case  of  advertising,  must  also  appear  as 
prominent  as  the  specific  health  claim. 
In  addition,  TTB  v«ll  consult  with  FDA, 
as  needed,  on  the  use  of  specific  health 
claims  on  labels.  If  FDA  determines  that 
a  specific  health  claim  is  a  drug  claim 
that  is  not  in  compliance  with  the 
requirements  of  the  FFDC  Act,  TTB  will 
not  approve  the  use  of  such  statement 
on  a  label. 

The  final  rule  provides  that  a  health- 
related  statement  that  is  not  a  specific 
health  claim  or  a  health-related 
directional  statement  will  be  allowed  in 
the  labeling  or  advertising  of  alcohol 
beverages  only  if  TTB  determines  that 
the  claim  is  not  untrue  in  any  particular 
and  does  not  tend  to  create  a  misleading 
impression  as  to  the  effects  on  health  of 
alcohol  consumption.  We  will  evaluate 
such  statements  on  a  case-by-case  basis 
and  may  require  as  part  of  the  health- 
related  statement  a  disclaimer  or  other 
qualifying  statement  to  dispel  any. 
misleading  impression  created  by  the 
health-related  statement. 


With  regard  to  the  "directional" 
statements  approved  by  ATF  in  1999, 
we  recognize  that  the  producers  of 
alcohol  beverages  may  have  a  protected 
right  under  the  First  Amendment  to 
convey  the  message  on  labels  and  in 
advertisements  that  consumers  should 
refer  to  their  doctors  or  the 
Government's  Dietary  Guidelines  for 
additional  information  about  the  effects 
on  health  of  alcohol  consumption,  as 
long  as  that  message  is  conveyed  in  a 
fashion  that  does  not  mislead 
consumers  about  the  health 
consequences  of  alcohol  consumption. 
As  discussed  above,  TTB  has  also 
determined  that  without  disclaimers, 
the  directional  statements  approved  in 
1999  tended  to  mislead  consumers 
about  the  health  consequences  of 
alcohol  consumption. 

Accordingly,  the  final  rule  provides 
that  a  health-related  directional 
statement  is  presumed  misleading 
unless  it  directs  consumers  in  a  neutral 
or  other  non-misleading  manner  to  a 
third  party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  alcohol  consumption  and 
includes  as  part  of  the  health-related 
directional  statement  a  brief  disclaimer 
stating  that  the  statement  should  not 
encourage  consumption. of  alcohol  for 
health  reasons,  or  some  other 
appropriate  disclaimer  to  avoid 
misleading  consumers. 

As  a  clarifying  change,  the  final  rule 
uses  the  term  "health-related  statement" 
instead  of  "curative  or  therapeutic 
claim."  However,  the  definition  of  a 
"health-related  statement"  in  the  final 
rule  incorporates  ATF's  historic 
position  on  what  constitutes  a  statement 
of  a  curative  or  therapeutic  nature,  as  set 
forth  in  the  preamble  of  it's  final  rule 
concerning  the  labeling  and  advertising 
regulations  under  the  FAA  Act  (T.D. 
ATF-180,  49  FR  31667;  August  8,  1984). 
Accordingly,  a  health-jelated  statement 
includes  any  claim  of  a  curative  or 
therapeutic  nature  that,  expressly  or  by 
implication,  suggests  a  relationship 
between  the  consumption  of  alcohol, 
wine,  distilled  spirits,  malt  beverages,  or 
any  substance  found  within  the  alcohol 
beverage,  and  health  benefits  or  effects 
on  health.  The  term  "health-related 
statement"  also  includes  bo\h  specific 
health  claims  and  general  references  to 
alleged  health  benefits  or  effects  on 
health  associated  with  the  consumption 
of  alcohol,  wine,  distilled  spirits,  malt 
beverages,  or  any  substance  found 
within  the  alcohol  beverage,  as  well  as 
health-related  directional  statements. 
The  term  also  includes  statements  and 
claims  that  imply  that  a  physical  or 
psychological  sensation  results  from 
consuming  wine,  distilled  spirits,  or 
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malt  beverages,  as  well  as  statements 
and  claims  of  nutritional  value. 
Statements  concerning  caloric, 
carbohydrate,  protein,  and  fat  content  of 
alcohol  beverages  are  not  considered 
nutritional  claims  about  the  product. 
However,  statements  of  vitamin  content 
are  considered  nutritional  value  claims, 
and  will  be  prohibited  if  presented  in  a 
fashion  that  tends  to  mislead  consumers 
as  to  the  nutritional  value  of  the 
product. 

The  term  "specific  health  claim"  is 
defined  as  a  type  of  health-related 
statement  that,  expressly  or  by 
implication,  characterizes  the 
relationship  of  the  alcohol  beverage 
(e.g.,  wine,  distilled  spirits,  or  malt 
beverage),  alcohol,  or  any  substance 
found  within  the  alcohol  beverage,  to  a 
disease  or  health-related  condition. 
Implied  specific  health  claims  include 
statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest, 
within  the  context  in  which  they  are 
presented,  that  a  relationship  exists 
between  the  alcohol  beverage  (wine, 
distilled  spirits,  or  malt  beverages), 
alcohol,  or  any  substance  found  within 
the  alcohol  beverage,  and  a  disease  or 
health-related  condition. 

The  term  "health-related  directional 
statement"  is  defined  as  a  type  of 
health-related  statement  that  directs  or 
refers  consumers  to  a  third  party  or 
other  source  for  information  regarding 
the  effects  on  health  of  alcohol 
consumption. 

The  definitions  in  the  final  rule  also 
clarify  that  TTB  is  not  expanding  its 
traditional  interpretation  of  a  curative  or 
therapeutic  claim  to  cover,  for  example, 
advertisements  in  which  people  are 
shown  relaxing  in  an  enjoyable  setting 
while  consuming  alcohol  beverages. 
Accordingly,  the  final  rule  in  no  way 
impinges  on  the  right  of  industry 
members  to  advertise  their  products  in 
a  truthful  and  non-misleading  fashion. 

XXI.  Applications  for  and  Certificates 
of  Label  Approval 

Upon  the  effective  date  of  this  final 
rule,  applications  for  certificates  of  label 
approval  must  be  in  compliance  with 
the  regulations.  In  accordance  with  the 
provisions  of  27  CFR  13.51  and 
13.72\a)(2),  upon  the  effective  date  of 
this  final  rule,  certificates  of  label 
approval  that  are  not  in  compliance 
with  the  regulations  will  be  revoked  by 
operation  of  regulation.  Certificate 
holders  must  voluntarily  surrender  all 
certificates  that  are  no  longer  in 
compliance  and  submit  new 
applications  for  certificates  that  are  in 
compliance  with  the  new  requirements. 


XXn.  Notes  Appearing  in  Text  of 
Supplementary  Information 
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XXIII.  How  This  Document  Complies 
With  the  Federal  Administrative 
Requirements  for  Rulemaking 

A.  Executive  Order  12866 

TTB  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.O.  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goverrunental  jurisdictions.  TTB 
has  certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  general,  the  final  regulations  merely 
clarify  TTB's  existing  policy  concerning 
the  use  of  health  claims  in^e  labeling 
and  advertising  of  alcohol  beverages  and 
impose  no  biurdens  on  the  industry. 
With  respect  to  health-related 
statements,  TTB  believes  that  the 
biu-den  imposed  by  the  additional 
wording  required  by  a  disclaimer  or 
other  qualifying  statement  is  minimal. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

C.  Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Disclosure 

Copies  of  the  notice  of  proposed 
rulemaking,  all  comments,  the  hearing 
transcripts,  and  this  final  rule  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hoius  at:  TTB  Public  Reading  Room, 
Room  6480,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC;  202-927-7890. 

Drafting  Information 

The  originating  drafter  of  this 
document  is  James  P.  Ficaretta, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 
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However,  persoimel  from  other  offices 
of  the  Bureau  participated  in  developing 
this  Treasiuy  decision. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  and  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
and  Labeling. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  TTB  amends  27  CFR  Parts  4, 
5,  and  7  as  follows: 

PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 

1.  The  authority  citation  for  27  CFR 
Part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Section  4.39  is  amended  by  revising 
paragraph  (h)  to  read  as  follows: 

§  4.39    Prohibited  practices. 

***** 

(h)  Health-related  statements.  (1) 
Definitions.  When  used  in  this 
paragraph  (h),  terms  are  defined  as 
follows: 

(i)  Health-related  statement  means 
any  statement  related  to  health  (other 
than  the  warning  statement  required  by 
§  16.21  of  this  chapter)  and  includes 
statements  of  a  curative  or  therapeutic 
nature  that,  expressly  or  by  implication, 
suggest  a  relationship  between  the 
consumption  of  alcohol,  wine,  or  any 
substance  found  within  the  wine,  and 
health  benefits  or  effects  on  health.  The 
term  includes  both  specific  health 
claims  and  general  references  to  alleged 
health  benefits  or  effects  on  health 
associated  with  the  consuihption  of 
alcohol,  wine,  or  any  substance  found 
within  the  wine,  as  well  as  health- 
related  directional  statements.  The  term 
also  includes  statements  and  claims  that 
imply  that  a  physical  or  psychological 
sensation  results  from  consuming  the 
wine,  as  well  as  statements  and  claims 
of  nutritional  value  [e.g.,  statements  of 
vitamin  content).  Statements  concerning 
caloric,  carbohydrate,  protein,  and  fat 
content  do  not  constitute  nutritional 
claims  about  the  product. 


(ii)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  wine,  alcohol,  or  any 
substance  found  v«thin  the  wine,  to  a 
disease  or  health-related  condition. 
Implied  specific  health  claims  include 
statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest, 
within  the  context  in  which  they  are 
presented,  that  a  relationship  exists 
between  wine,  alcohol,  or  any  substance 
foimd  within  the  wine,  and  a  disease  or 
health-related  condition. 

(iii)  Health-related  directional 
statement  is  a  type  of  health-related 
statement  that  directs  or  refers 
consumers  to  a  third  peuty  or  other 
source  for  information  regarding  the 
effects  on  health  of  wine  or  alcohol 
consumption. 

(2)  Rules  for  labeling,  (i)  Health- 
related  statements.  In  general,  labels 
may  not  contain  any  health-related 
statement  that  is  untrue  in  any 
particular  or  tends  to  create  a 
misleading  impression  as  to  the  effects 
on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
disclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  statement.  

(ii)  Specific  health  claims.  (A)  TTB 
will  consult  with  the  Food  and  Drug 
Administration  (FDA),  as  needed,  on  the 
use  of  a  specific  health  claim  on  a  wine 
label.  If  FT)A  determines  that  the  use  of 
such  a  labeling  claim  is  a  drug  claim 
that  is  not  in  compliance  with  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  TTB  will  not  approve 
the  use  of  that  specific  health  claim  on 
a  wine  label. 

(B)  TTB  will  approve  the  use  of  a 
specific  health  claim  on  a  wine  label 
only  if  the  claim  is  truthful  and 
adequately  substantiated  by  scientific  or 
medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  cldim. 

(iii)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  wine  or  alcohol 
consmnption  is  presumed  misleading 
uinless  it — 


(A)  Directs  consiuners  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  wine  or  alcohol  consumption; 
and 

(B)(2)  Includes  as  part  of  the  health- 
related  directional  statement  the 
following  disclaimer:  "This  statement 
should  not  encourage  you  to  drink  or  to 
increase  your  alcohol  consumption  for 
health  reasons;"  or 

(2)  Includes  as  part  of  the  health- 
related  directional  statement  some  other 
qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  directional  statement. 
***** 

3.  Section  4.64  is  amended  by  revising 
paragraph  (i)  to  read  as  follows: 

§4.64    Prohibited  practices. 

***** 

(i)  Health-related  statements.  (1) 
Definitions.  When  used  in  this 
paragraph  (i),  terms  are  defined  as 
follows: 

(i)  Health-related  statement  means 
any  statement  related  to  health  and 
includes  statements  of  a  curative  or 
therapeutic  nature  that,  expressly  or  by 
implication,  suggest  a  relationship 
between  the  consiunption  of  alcohol, 
wine,  or  any  substance  found  within  the 
wine,  and  health  benefits  or  effects  on 
health.  The  term  includes  both  specific 
health  claims  and  general  references  to 
alleged  health  benefits  or  effects  on 
health  associated  with  the  consumption 
of  alcohol,  wine,  or  any  substance  found 
within  the  wine,  as  well  as  health- 
related  directional  statements.  The  term 
also  includes  statements  and  claims  that 
imply  that  a  physical  or  psychological 
sensation  results  from  consuming  the 
wine,  as  well  as  statements  and  claims 
of  nutritional  value  (e.g. ,  statements  of 
vitamin  content).  Statements  concerning 
caloric,  carbohydrate,  protein,  and  fat 
content  do  not  constitute  nutritional « 
claims  about  the  product. 

(ii)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  wine,  alcohol,  or  any 
substance  found  within  the  wine,  to  a 
disease  or  health-related  condition. 
Implied  specific  health  claims  include 
statements,  symbols,  vignettes,  or  other 
forms  of  commiuiication  that  suggest, 
within  the  context  in  which  they  are 
presented,  that  a  relationship  exists 
between  wine,  alcohol,  or  any  substance 
found  within  the  wine,  and  a  disease  or 
health-related  condition. 

(iii)  Health-related  directional 
statement  is  a  type  of  health-related 
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statement  that  directs  or  refers 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  wine  or  alcohol 
consumption. 

(2)  Rules  for  advertising,  (i)  Health- 
related  statements.  In  genetal, 
advertisements  may  not  contain  any 
health-related  statement  that  is  untrue 
in  any  particular  or  tends  to  create  a 
misleading  impression  as  to  the  effects 
on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
disclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  statement.  Such  disclaimer  or 
other  qualifying  statement  must  appear 
as  prominent  as  the  health-related 
statement. 

(ii)  Specific  health  claims.  A  specific 
health  claim  will  not  be  considered 
misleading  if  it  is  truthful  and 
adequately  substantiated  by  scientific  or 
>medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  jjf  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  claim  and  in  a  manner  as 
prominent  as  the  specific  health  claim. 

(iii)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  wine  or  alcohol 
consumption  is  presumed  misleading 
unless  it —  ' 

(A)  Directs  consumers  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  wine  or  alcohol  consumption; 
and  * 

(B)(;)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  the 
following  disclaimer:  "This  statement 
should  not  encourage  you  to  drink  or 
increase  yoiu-  alcohol  consumption  for 
health  reasons;"  or 

(2)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  some 
other  qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 


impression  conveyed  by  the  health- 
related  directional  statement. 


PARTS— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

4.  The  authority  citation  for  27  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301.  7805;  27  U.S.C. 
205. 

5.  Section  5.42  is  amended  by  revising 
paragraph  (b)(8)  to  read  as  follows: 

§5.42    Prohibited  practices. 

*         *         *         *         * 

(b)*  *  * 

(8)  Health-related  statements,  (i) 
Definitions.  When  used  in  this 
paragraph  (b)(8),  terms  are  defined  as  • 

follows: 

(A)  Health-related  statement  means 
any  statement  related  tg  health  (other 
than  the  warning  statement  required  by 
§  16.21  of  this  chapter)  and  includes 
statements  of  a  curative  or  therapeutic 
nature  that,  expressly  or  by  implication, 
suggest  a  relationship  between  the 
consiunption  of  alcohol,  distilled 
spirits,  or  any.substance  found  within 
the  distilled  spirits,  and  health  benefits 
or  effects  on  health.  The  term  includes 
both  specific  health  claims  and  general 
references  to  alleged  health  benefits  or 
effects  on  health  associated  with  the 
consumption  of  alcohol,  distilled 
spirits,  or  any  substance  found  within 
the  distilled  spirits,  as  well  as  health- 
related  directional  statements.  The  term 
also  includes  statements  and  claims  that 
imply  that  a  physical  or  psychological 
sensation  results  from  consuming  the 
distilled  spirits,  as  well  as  statements 
and  claims  of  nutritional  value  [e.g., 
statements  of  vitamin  content). 
Statements  concerning  caloric, 
carbohydrate,  protein,  and  fat  content 
do  not  constitute  nutritional  claims 
about  the  product. 

(B)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  distilled  spirits, 
alcohol,  or  any  substance  found  within 
the  distilled  spirits,  to  a  disease  or 
health-related  condition.  Implied 
specific  health  claims  include 
statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest, 
within  the  context  in  which  they  are 
presented,  that  a  relationship  exists 
between  distilled  spirits,  alcohol,  or  any 
substance  found  within  the  distilled 
spirits,  and  a  disease  or  health-related 
condition. 

(C)  Health-related  directional 
statement  is  a  type  of  health-related 
statement  that  directs  or  refers 
consumers  to  a  third  party  or  other 


source  for  information  regarding  the 
effects  on  health  of  distilled  spirits  or 
alcohol  consumption. 

(ii)  Rules  for  labeling.  (A)  Health- 
related  statements.  In  general,  labels 
may  not  contain  any  health-related 
statement  that  is  untrue  in  any 
particular  or  tends  to  create  a 
misleading  impressibn  as  to  the  effects 
on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
disclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  statement. 

(B)  Specific  health  claims.  {1)  TTB 
will  consult  with  the  Food  and  Drug 
Administration  (FDA),  as  needed,  on  the 
use  of  a  specific  health  claim  on  a 
distilled  spirits  label.  If  FDA  determines 
that  the  use  of  such  a  labeling  claim  is 
a  drug  claim  that  is  not  in  compliance 
with  the  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  TTB  will 
not  approve  the  use  of  that  specific 
health  claim  on  a  distilled  spirits  label. 

(2)  TTB  will  approve  the  use  of  a 
specific  health  claim  on  a  distilled 
spirits  label  only  if  the  claim  is  truthful 
and  adequately  substantiated  by 
scientific  or  medical  evidence; 
sufficiently  detailed  and  qualified  with 
respect  to  the  categories  of  individuals 
to  whom  the  claim  applies;  adequately 
discloses  the  health  risks  associated 
with  both  moderate  and  heavier  levels 
of  alcohol  consumption;  and  outlines 
the  categories  of  individuals  for  whom 
any  levels  of  alcohol  consumption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  claim. 

(C)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  distilled  spirits  or 
alcohol  consumption  is  presumed 
misleading  unless  it — 

(1)  Directs  consumers  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  distilled  spirits  or  alcohol 
consiunption;  and 

(2)(j)  hicludes  as  part  of  the  health- 
related  directional  statement  the 
following  disclaimer:  "This  statement 
should  not  encourage  you  to  drink  or  to 
increase  your  alcohol  consumption  for 
health  reasons;"  or 

(ii)  Includes  as  part  of  the  health- 
related  directional  statement  some  other 
qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 


impression  conveyed  by  the  health- 
related  directional  statement. 

***** 

Par.  6.  Section  5.65  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  5.65    Prohibited  practices. 

***** 

(d)  Health-related  statements.  (1) 
Definitions.  When  used  in  this 
paragraph  (d),  terms  are  defined  as 
follows: 

(i)  Health-related  statement  means 
any  statement  related  to  health  and 
includes  statements  of  a  curative  or 
therapeutic  natiu-e  that,  expressly  or  by 
implication,  suggest  a  relationship 
between  the  consumption  of  alcohol, 
distilled  spirits,  or  any  substance  found 
within  the  distilled  spirits,  and  health 
benefits  or  effects  on  health.  The  term 
includes  both  specific  health  claims  and 
general  references  to  alleged  health 
benefits  or  effects  on  health  associated 
with  the  consumption  of  alcohol, 
distilled  spirits,  or  any  substance  found 
within  the  distilled  spirits,  as  well  as 
health-related  directiorial  statements. 
The  term  also  includes  statements  and 
claims  that  imply  that  a  physical  or 
psychological  sensation  results  from 
consuming  the  distilled  spirits,  as  well 
as  statements  and  claims  of  nutritional 
value  (e.g.,  statements  of  vitamin 
content).  Statements  concerning  caloric, 
carbohydrate,  protein,  and  fat  content 
do  not  constitute  nutritional  claims 
about  the  product. 

(ii)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  distilled  spirits, 
alcohol,  or  any  substance  found  within 
the  distilled  spirits,  to  a  disease  or 
health-related  condition.  ImpUed 
specific  health  claims  include 
statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest, 
within  the  context  in  which  they  are 
presented,  that  a  relationship  exists 
between  distilled  spirits,  alcohol,  or  any 
substance  found  within  the  distilled 
spirits,  and  a  disease  or  health-related 
condition. 

(iii)  Health-related  directional 
statement  is  a  type  of  health-related 
statement  that  directs  or  refers 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  distilled  spirits  or 
alcohol  consumption. 

(2)  Rules  for  advertising,  (i)  Health- 
related  statements.  In  general, 
advertisements  may  not  contain  any 
health-related  statement  that  is  untrue 
in  any  particular  or  tends  to  create  a 
misleading  impression  as  to  the  effects 


on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
dfsclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  statement.  Such  disclaimer  or 
other  qualifying  statement  must  appear 
as  prominent  as  the  health-related 
statement. 

(ii)  Specific  health  claims.  A  specific 
health  claim  will  not  be  considered 
misleading  if  it  is  truthful  and 
^equately  substantiated  by  scientific  or 
medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consiunption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  claim  and  in  a  manner  as 
prominent  as  the  specific  health  claim. 

(iii)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  distilled  spirits  or 
alcohol  consumption  is  presumed 
misleading  unless  it — 

(A)  Directs  consumers  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  distilled  spirits  or  alcohol 
consumption;  and 

(B)(i)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  the 
following  disclaimer:  "This  statement 
should  not  encourage  yow-to  drink  or  . 
increase  your  alcohol  consumption  for 
health  reasons;"  or 

(2)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  some 
other  qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  directional  statement. 


PART  7— LABEUNG  AND 
ADVERTISING  OF  MALT  BEVERAGES 

7.  The  authority  citation  for  27  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

8.  Section  7.29  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 


§7.29    Prohibited  practices. 

***** 

(e)  Health-related  statements.  (1) 
Definitions.  When  used  in  this 
paragraph  (e),  terms  are  defined  as 
follows: 

(i)  Health-related  statement  means 
any  statement  related  to  health  (other 
'  than  the  warning  statement  required  by 
§  16.21  of  this  chapter)  and  includes 
statements  of  a  curative  or  therapeutic 
nature  that,  expressly  or  by  implication, 
suggest  a  relationship  between  the 
consumption  of  alcohol,  nialt  beverages, 
or  any  substance  found  within  the  malt 
beverage,  and  health  benefits  or  effects 
on  health.  The  term  includes  both 
specific  health  claims  and  general 
references  to  alleged  health  benefits  or 
effects  on  health  associated  With  the 
consumption  of  alcohol,  malt  beverages, 
or  any  substance  found  within  the  malt 
beverage,  as  well  as  health-related 
directional  statements.  The  term  also 
includes  statements  and  claims  that 
imply  that  a  physical  or  psychological 
sensation  results  from  consuming  the 
malt  beverage,  as  well  as  statements  and 
claims  of  nutritional  value  (e.g., 
statements  of  vitamin  content). 
Statements  concerning  caloric, 
carbohydrate,  protein,  and  fat  content 
do  not  constitute  nutritional  claims 
about  the  product. 

(ii)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  malt  beverage, 
alcohol,  or  any  substance  found  within 
the  malt  beverage,  to  a  disease  or  health- 
related  condition.  Implied  specific 
health  claims  include  statements, 
symbols,  vignettes,  or  other  forms  of 
communication  that  suggest,  within  the 
context  in  which  they  are  presented, 
that  a  relationship  exists  between  malt 
beverages,  alcohol,  or  any  substance 
found  within  the  malt  beverage,  and  a 
disease  or  health-related  condition. 

(iii)  Health-related  directional 
statement  is  a  type.of  health-related 
statement  that  directs  or  refers 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  malt  beverage  or 
alcohol  consumption. 

(2)  Rules  for  labeling,  (i)  Health- 
related  statements.  In  general,  labels 
may  not  contain  any  health-related 
statement  that  is  untrue  in  any 
particular  or  tends  to  create  a 
misleading  impression  as  to  the  effects 
on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
disclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 


V. 
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impression  conveyed  by  the  health- 
related  statement.  ^^^ 

(ii)  Specific  health  claims.  (A)  TTB 
will  consuh  with  the  Food  and  Drug 
Administration  (FDA),  as  needed,  on  the 
use  of  a  specific  health  claim  on  a  malt 
beverage  label.  If  FDA  determines  that 
the  use  of  such  a  labeling  claim  is  a  drug  ^ 
claim  that  is  not  in  compliance  with  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  TTB  will  not  approve 
the  use  of  that  specific  health  claim  on 
a  malt  beverage  label. 

(B)  TTB  will  approve  the  use  of  a 
specific  health  claim  on  a  malt  beverage 
label  only  if  the  claim  is  truthful  and 
adequately  substantiated  by  scientific  or 
medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  claim. 

(iii)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  mah  beverage  or 
alcohol  consumption  is  presumed 
misleading  unless  it — 

(A)  Directs  consumers  in  a  neutral  or 
other  non-misleading  manner  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  malt  beverage  or  alcohol 
consumption;  and 

{B){i)  Includes  as  part  of  the  health- 
related  directional  statement  the 
following  disclaimer:  "This  statement 
should  not  encourage  you  to  drink  or  to 
increase  your  alcohol  consumption  for 
health  reasons;"  or 

(2)  Includes  as  part  of  the  health- 
related  directional  statement  some  other 
qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 
impression  conveyed  by  the  health- 
related  directional  statement. 
***** 

9.  Section  7.54  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§7.54    Prohibited  Statements. 

***** 

(e)  Health-related  statements.  (1) 
Definitions.  When  used  in  this 


paragraph  (e),  terms  are  defined  as 
follows: 

(i)  Health-related  statement  means 
any  statement  related  to  health  and 
includes  statements  of  a  curative  or 
therapeutic  natur6  that,  expressly  or  by 
implication,  suggest  a  relationship 
between  the  consumption  of  alcohol, 
malt  beverages,  or  any  substance  found 
within  the  malt  beverage,  and  health 
benefits  or  effects  on  health.  The  term 
includes  both  specific  health  claims  and 
general  references  to  alleged  health 
benefits  or  effects  on  health  associated 
with  the  consumption  of  alcohol,  malt 
beverages,  or  any  substance  found 
within  the  malt  beverage,  as  well  as 
health-related  directional  statements. 
The  term  also  includes  statements  and 
claims  that  imply  that  a  physical  or 
psychological  sensation  results  from 
consuming  the  malt  beverage,  as  well  as 
statements  and  claims  of  nutritional 
value  (e.g.,  statements  of  vitamin 
content).  Statements  concerning  caloric, 
carbohydrate,  protein,  and  fat  content 
do  not  constitute  nutritional  claims 
about  the  product. 

(ii)  Specific  health  claim  is  a  type  of 
health-related  statement  that,  expressly 
or  by  implication,  characterizes  the 
relationship  of  the  msdt  beverage, 
alcohol,  or  any  substemce  found  within 
the  malt  beverage,  to  a  disease  or  health- 
related  condition.  Implied  specific 
health  claims  include  statements, 
symbols,  vignettes,  or  other  forms  of 
communication  that  suggest,  within  the 
context  in  which  they  are  presented, 
that  a  relationship  exists  between  malt 
beverages,  alcohol,  or  any  substance 
found  within  the  malt  beverage,  and  a 
disease  or  health-related  condition. 

(iii)  Health-related  directional 
statement  is  a  type  of  health-related 
statement  that  directs  or  refers 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  malt  beverage  or 
alcohol-  consumption. 

(2)  Rules  for  advertising,  (i)  Health- 
related  statements.  In  general, 
advertisements  may  not  contain  any 
health-related  statement  that  is  untrue 
in  any  particular  or  tends  to  create  a 
misleading  impression  as  to  the  effects 
on  health  of  alcohol  consumption.  TTB 
will  evaluate  such  statements  on  a  case- 
by-case  basis  and  may  require  as  part  of 
the  health-related  statement  a 
disclaimer  or  some  other  qualifying 
statement  to  dispel  any  misleading 
impression  conveyed  by  the  health- 


related  statement.  Such  disclaimer  or 
other  qualifying  statement  must  appear 
as  prominent  as  the  health-related 
statement. 

(ii)  Specific  health  claims.  A  specific 
health  claim  will  not  be  considered 
misleading  if  it  is  truthful  and 
adequately  substantiated  by  scientific  or 
medical  evidence;  sufficiently  detailed 
and  qualified  with  respect  to  the 
categories  of  individuals  to  whom  the 
claim  applies;  adequately  discloses  the 
health  risks  associated  with  both 
moderate  and  heavier  levels  of  alcohol 
consumption;  and  outlines  the 
categories  of  individuals  for  whom  any 
levels  of  alcohol  consumption  may 
cause  health  risks.  This  information 
must  appear  as  part  of  the  specific 
health  claim  and  in  a  manner  as  ; 
prominent  as  the  specific  health  claim. 

(iii)  Health-related  directional 
statements.  A  statement  that  directs 
consumers  to  a  third  party  or  other 
source  for  information  regarding  the 
effects  on  health  of  malt  beverage  or 
alcohol  consumption  is  presumed 
misleading  unless  it — 

(A)  Directs  consumers  in  a  neutral  or 
other  non-misleading  maimer  to  a  third 
party  or  other  source  for  balanced 
information  regarding  the  effects  on 
health  of  malt  beverage  or  alcohol 
consumption;  and 

(B)(1)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  the 
following  disclaimer:  "This  statement 
should  not  encourage  you  to  drink  or 
increase  your  alcohol  consumption  for 
health  reasons;"  or 

(2)  Includes  as  part  of  the  health- 
related  directional  statement,  and  in  a 
manner  as  prominent  as  the  health- 
related  directional  statement,  some 
other  qualifying  statement  that  the 
appropriate  TTB  officer  finds  is 
sufficient  to  dispel  any  misleading 
impression  conveyed  by  the  health-    •. 
related  directional  statement. 
***** 

Signed:  February  13,  2003. 
Arthur  J.  Libertucci, 
Administrator. 

February  25,  2003, 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  and  Trade  Enforcement). 
[FR  Doc.  03-4836  Filed  2-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  219,  225,  and  240 

[Docket  No.  FRA-2002-13221.  Notice  No. 
2] 

RIN2130-AB51 

Conforming  the  Federal  Railroad 
Administration's  Accident/Incident 
Reporting  Requirements  to  the 
Occupational  Safety  and  Health 
Administration's  Revised  Reporting 
Requirements;  Other  Amendments 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule.  * 

SUMMARY:  FRA  conforms,  to  the  extent 
practicable,  its  regulations  on  accident/ 
incident  reporting  to  the  revised 
reporting  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor  (DOL).  This  action 
permits  the  comparability  of  data  on 
occupational  fatalities,  injuries,  and 
illnesses  in  the  railroad  industry  with 
such  data  for  other  industries,  allows 
the  integration  of  these  railroad  industry 
data  into  national  statistical  databases, 
and  enhances  the  quality  of  information 
available  for  railroad  casualty  analysis. 
In  addition,  FRA  makes  certain  other 
amendments  to  its  accident  reporting 
regulations  unrelated  to  conforming  to 
OSHA's  revised  reporting  regulations. 
Finally.  FRA  makes  minor  changes  to  its 
alcohol  and  drug  regulations  and 
locomotive  engineer  qualifications 
regulations  in  those  areas  that 
incorporate  concepts  from  its  accident 
reporting  regulations. 
EFFECTIVE  DATE:  May  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  Robert  L.  Finkelstein, 
Staff  Director,  Office  of  Safety  Analysis, 
RRS-22,  Mail  Stop  17,  Office  of  Safety, 
FRA,  1120  Vermont  Aye.,  NW., 
Washington,  DC  20590  (telephone  202- 
493-6280).  For  legal  issues,  Anna  L. 
Nassif,  Trial  Attorney,  or  David  H. 
Kasminoff,  Trial  Atto<ley,  Office  of 
Chief  Counsel,  RCC-12,  Mail  Stop  12, 
FRA,  1120  Vermont  Ave.,  NW., 
Washington,  DC  20590  (telephone  202- 
493-6166  or  202-493-6043, 
respectively). 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  revising  its  regulations  in 
the  Code  of  Federal  Regulations,  FRA 
has  revised  its  Guide  for  Preparing 
Accident/Incident  Reports  (Guide  or 
FRA's  Guide).  Instructions  for 
electronically  submitting  monthly 


reports  to  FRA  are  available  in  the  2003 
companion  guide:  Guidelines  for 
Submitting  Accident/Incident  Reports 
by  Alternative  Methods.  The  2003  Guide 
and  companion  guide  are  posted  on 
FRA's  Web  site  at  http:// 
safety  data. fra .  dot.gov/guide. 

For  more  detailed  information  on 
OSHA's  revised  reporting  regulations, 
see  http://safetydata.fra.dot.gov/OSHA- 
materials. 

Also,  note  that  for  brevity,  all 
references  to  CFR  parts  will  be  parts  in 
49  CFR,  unless  otherwise  noted. 

Privacy  Act  Statement:  Anyone  is  able 
to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 
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"Railroad  Injury  and  Illness  Summary 
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1.  Changes  in  How  Days  Away  from  Work 
and  Days  of  Restricted  Work  Are 
Counted 

2.  Changes  in  the  "Cap"  on  Days  Away 
from  Work  and  Days  Restricted; 
Inclusion  of  All  Calendar  Days  in  the 
Count  of  Days  Away  from  Work  and 
-Days  of  Restricted  Work  Activity 

3.  Definitions  of  "Medical  Treatment"  and 
"First  Aid" 

a.  Counseling 

b.  Eye  patches,  butterfly  bandages,  Steri- 
Strips^T^,  and  similar  items 

c.  Immobilization  of  a  body  part 

d.  Prescription  versus  non-prescription 
medication 

K.  Revisions  to  Chapter  7  of  the  Guide, 
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0.  Changes  in  Three  Forms  (Appendix  H 
of  the  Guide] 

P.  Miscellaneous  Issues  Regarding  Part  225 
^d  the  Guide 

1.  Longitude  and  Latitude  Blocks  for  Two 
Forms 

2.  Train  Accident  Cause  Code  "Under 
Investigation"  (Appendix  C  of  the  Guide] 

3.  "Most  Authoritative":  Determining 
Work-Relatedness  and  Other  Aspects  of 
Reportability 

4.  Job  Title  versus  Job  Function 

5.  "Recording"  versus  "Reporting" 

IV.  Seclion-by-Section  Analysis 

V.  Regulatory  Impact  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and. Procedures 

B.  Regulatory  Flexibility  Act  of  1980  and 
Executive  Order  13272 

C.  Paperwork  Reduction  Act  of  1995 
0.  Federalism  Implications 

E.  Environmental  Impact 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Energy  Impact 

VI.  List  of  Subjects 

I.  Overview  of  OSHA's  Revised 
Reporting  Regulations  and  FRA's  Final 
Rule 

On  January  19,  2001,  OSHA 
published  revised  regulations  entitled, 
"Occupational  Injury  and  Illness 
Recording  and  Reporting  Requirements; 
Final  Rule,"  including  a  lengthy 
preamble  that  explains  OSHA's 
rationale  for  these  amendments.  See  66 
FR  5916,  to  be  codified  at  29  CFR  parts 
1904  and  1952;  see  also  66  FR  52031 
(October  12,  2001)  and  66  FR  66943 
(December  27,  2001)  (collectively, 
OSHA's  Final  Rule).  A  side-by-side 
comparison  of  OSHA's  previous 
reporting  and  recordkeeping  provisions 
with  OSHA's  new  requirements  appears 
at  http://safetydata.fra.dot.gov/OSHA- 
materials.  With  the  exception  of  three 
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provisions,  OSHA's  final  rule  became 
effective  on  January  1 ,  2002.  See  66  FR 
52031;  see  also  67  FR  44037  (July  1, 
2002)  and  67  FR  44124  (July  1,  2002). 

FRA's  railroad  accident/incident 
reporting  regulations,  which  are 
codified  at  part  225,  include,  among 
other  provisions,  sections  that  pertain  to 
railroad  occupational  fatalities,  injuries, 
and  illnesses;  these  sections  are 
consistent  with  prior  OSHA  regulations, 
with  minor  exceptions.  These  sections 
of  FRA's  accident/incident  regulations 
that  concern  railroad  occupational 
casualties  should  be  maintained,  to  the 
extent  practicable,  in  general  conformity 
with  OSHA's  recordkeeping  and 
reporting  regulations  to  permit 
comparability  of  data  on  occupational 
casualties  between  various  industries,  to 
allow  integration  of  railroad  industry 
data  into  national  statistical  databases, 
and  to  improve  the  quality  of  data 
available  for  analysis  of  casualties  in 
railroad  accidents/incidents. 
Accordingly,  through  this  final  rule, 
FRA  makes  conforming  amendments  to 
its  existing  accident/incident  reporting 
regulations  and  Guide.  Further,  FRA 
makes  minor  amendments  to  its  alcohol 
and  drug  regulations  (part  219)  and. 
locomotive  engineer  qualifications 
regulations  (part  240)  in  those  areas  that 
incorporate  terms  from  part  225. 

Note:  Throughout  this  preamble  to  the  final 
rule,  excerpts  from  OSHA  regulations  are 
provided  for  the  convenience  of  the  reader. 
The  official  version  of  the  OSHA  regulations 
appears  in  29  CFR  part  1904. 

In  addition,  FRA  will  draft  a 
memorandum  of  understanding  (MOU) 
between  FRA  and  OSHA  to  address 
specific  areas  that  are  unique  to  the 
railroad  industry,  and  where  it  was  not 
practical  for  FRA's  regulations  to  be 
maintained  in  conformity  with  OSHA's 
final  rule.  Such  divergence  from 
OSHA's  Final  Rule  is  permitted  under  a 
provision  of  the  rule: 

If  you  create  records  to  comply  with 
another  government  agency's  injury  and 
illness  recordkeeping  requirements,  OSHA 
will  consider  those  records  as  meeting 
OSHA's  Part  1904  recordkeeping 
requirements  if  OSHA  accepts  the  other 
agency's  records  under  a  memorandum  of 
understanding  with  that  agency,  or  if  the 
other  agency's  records  contain  the  same 
information  as  this  Part  1904  requires  you  to 
record. 

Emphasis  added.  See  29  CFR  1904.3. 
Specific  provisions  of  part  225  that  do 
not  conform  to  OSHA's  final  rule  are 
discussed  in  detail  in  the  preamble. 

Finally,  FRA  makes  other 
miscellaneous  amendments  to  part  225 
and  the  Guide,  including  revisions  not 
solely  related  to  railroad  occupational 
casualties,  such  as  the  telephonic 


reporting  of  a  train  accident  that  fouls 
a  main  line  track  used  for  scheduled 
passenger  service. 

n.  Proceedings  and  Summary  of  Issues 
Addressed  by  the  Working  Group 

A.  The  Development  of  the  Railroad 
Safety  Advisory  Committee  (RSAC) 
Accident/Incident  Reporting  Working 
Group 

FRA  developed  the  Notice  of 
Proposed  Rulemaking  (NPRM), 
published  October  9,  2002,  and  this 
final  rule  through  its  Railroad  Safety 
Advisory  Committee  (RSAC).  See  67  FR 
63022.  RSAC  was  formed  by  FRA  in 
March  of  1996  to  provide  a  forum  for 
consensual  rulemaking  and  program 
development.  The  Committee  has 
representatives  from  all  of  the  agency's 
major  interest  groups,  including  railroad 
carriers,  labor  organizations,  suppliers, 
'  manufacturers,  and  other  interested 
parties.  FRA  typically  proposes  to 
assign  a  task  to  RSAC,  and  after 
consideration  and  debate,  RSAC  may 
accept  or  reject  the  task.  If  the  task  is 
accepted,  RSAC  establishes  a  working 
group  that  possesses  the  appropriate 
expertise  and  representation  to  develop 
recommendations  to  FRA  for  action  on 
the  task.  These  recommendations  are 
developed  by  consensus.  If  a  working 
group  comes  to  unanimous  consensus 
on  recommendations  for  action,  the 
package  is  presented  to  the  full  RSAC 
for  a  vote.  If  the  proposal  is  accepted  by 
a  simple  majority  of  the  RSAC,  the 
proposal  is  formally  recommended  to 
FRA.  If  a  working  group  is  unable  to 
reach  consensus  on  reconunendations 
for  action,  FRA  will  move  ahead  to 
resolve  the  issue  through  traditional 
rulemaking  proceedings. 

On  April  23,  2001,  FRA  presented 
task  statement  2001-1,  regarding 
accident/incident  reporting  conformity, 
to  the  full  RSAC.  When  FRA  presented 
the  subject  of  revising  its  accident 
reporting  regulations  and  Guide  to 
RSAC,  the  agency  stated  that  the 
purpose  of  the  task  was  to  bring  FRA's 
regulations  and  Guide  into  conformity 
with  OSHA's  final  rule,  and  to  make 
certain  other  technical  amendments. 
The  task  was  accepted,  and  a  working 
group  was  established  to  complete  the 

task. 

Members  of  the  Working  Group,  in 
addition  to  FRA,  include  representatives 
of  the  following  26  entities:  the 
American  Public  Transportation 
Association  (APT A);  the  National 
Railroad  Passenger  Corporation 
(Amtrak);  the  Association  of  American 
Railroads  (AAR);  The  American  Short 
Line  and  Regional  Railroad  Association 
(ASLRRA);  the  Brotherhood  of 


Locomotive  Engineers  (BLE):  the 
Brotherhood  of  Railroad  Signalmen 
(BRS);  Transportation  Communications 
International  Union/Brotherhood 
Railway  Carmen  (TCIU/BRC);  Canadian 
Natioijal  Railway  Company  (CN)  and 
Illinois  Central  Railroad  Company  (IC); 
the  Sheet  Metal  Workers  International 
Association;  the  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE); 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF);  Canadian 
Pacific  Railway  Company  (CP); 
Consolidated  Rail  Corporation-Shared 
Assets  (CR);  CSX  Transportation, Inc. 
(CSX);  Norfolk  Southern  Railway 
Company  (NS);  Union  Pacific  Railroad 
Company  (UP);  The  Long  Island  Rail 
Road  (LIRR):  Mar>'land  Transit 
Administration  (MARC);  Southern 
California  Regional  Rail  Authority 
(Metrolink);  Virginia  Railway  Express 
(VRE);  Trinity  Rail  (TR);  North  Carolina 
Department  of  Transportation  (NCDOT); 
Northeast  Illinois  Regional  Commuter 
Rail  Corp.  (Metra);  the  United 
Transportation  Union  (UTU);  and 
Wisconsin  Central  Ltd.  (WC). 

B.  The  Working  Group's  Resolution  of 
Issues  Prior  to  Publication  of  the  NPRM 
Prior  to  the  publication  of  the  NPRM, 
the  Working  Group  held.a  total  of  eight 
meetings  related  to  this  task  statement. 
As  a  result  of  these  meetings,  the 
Working  Group  developed  consensus 
recommendations  proposing  to  change 
the  FRA  regulations  emd  Guide  with 
respect  to  ^1  issues  presented  except  for 
one.  Consensus  could  not  be  reached  on 
whether  railroads  should  be  required  to 
report  deaths  and  injuries  of  the 
employees  of  railroad  contractors  who 
are  killed  or  injured  while  off  railroad 
property.  Prior  to  this  rulemaking,  FRA 
had  interpreted  part  225  as  not  requiring 
the  reporting  of  such  cases.  After  the 
last  Working  Group  session  before 
publication  of  the  NPRM,  FRA 
developed  a  compromise  position, 
propbsing  that  raifroads  not  be  required 
to  report  deaths  or  injuries  to  persons 
who  are  not  railroad  employees  that 
occur  while  off  railroad  property  unless 
*^  they  result  from  a  train  accident,  a  train 
incident,  a  highway-rail  grade  crossing 
accident/incident,  or  a  release  of  a 
hazardous  material  or  other  dangerous 
conunodity  related  to  the  railroad's  rail 
transportation  business.  To  accomplish 
this  result,  FRA  proposed  a  three-tier 
definition  of  the  term  "event  or 
exposure  arising  from  the  operation  of  a 
railroad."  See  proposed  §  225.5. 

The  NPRM  intended  to  reflect  a 
Working  Group  consensus  on  all  other 
issues  that  were  summarized  in  the 
preamble.  With  regard  to  part  225,  the 
Working  Group  recommended 
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amending  §  225.5,  which  contains 
definitions;  §225.9,  which  pertains  to 
telephonic  reporting  of  certain 
accidents/incidents;  and  §  225.19(d), 
which  pertains  to  reporting  deaths, 
injuries,  and  occupational  illnesses.  To 
make  certain  other  miscellaneous 
conforming  changes,  the  Working  Group 
recommended  amending  §  225.21, 
which  pertains  to  forms;  §  225.23(a), 
which  pertains  to  joint  operations; 
§  225.33,  which  pertains  to  internal 
control  plans;  and  §  225.35,  which 
pertains  to  access  to  records  and  reports. 
To  address  occupational  illnesses  and 
injuries  that  are  privacy  concern  cases; 
claimed  occupational  illnesses,  and 
other  issues,  the  Working  Group  also 
recommended  amending  §225.25, 
pertaining  to  recordkeeping.  Finally,  the 
Working  Group  recommended  adding  a 
new  §  225.39,  pertaining  to  FRA's  poUcy 
on  how  FRA  will  maintain  and  maike 
available  to  OSHA  certain  data  FRA 
receives  pertaining  to  cases  that  meet 
the  criteria  as  recordable  injuries  or 
illnesses  under  OSHA's  regulations  and 
that  are  reportable  to  FRA,  but  that 
would  not  count  towards  the  data  in 
totals  compiled  for  FRA's  periodic 
reports  on  injuries  and  illnesses. 

With  regard  to  the  Guide,  the  Working 
Group  proposed  to  revise  Chapter  1 , 
pertaining  to  an  overview  of  accident/ 
incident  reporting  and  recordkeeping 
requirements;  Chapter  2,  containing 
definitions;  Chapter  4,  pertaining  to 
Form  FRA  F  6180.98,  "Railroad 
Employee  Injury  and/or  Illness  Record"; 
Chapter  6,  pertaining  to  Form  FRA  F 
6180.55a,  "Railroad  Injury  and  Illness 
Summeu7  (Continuation  Sheet)";  and 
Chapter  7,  pertaining  to  Form  FRA  F 
6180.54,  "Rail  Equipment  Accident/ 
Incident  Report";  and  to  create  a  new 
Chapter  12,  pertaining  to  reporting  by 
commuter  railroads,  and  a  new  Chapter 
13,  pertaining  to  new  Form  FRA  F 
6180.107,  "Alternative  Record  for 
Illnesses  Claimed  to  Be  Work-Related." 
The  Working  Group  also  proposed 
changing  various  codes  used  in  making 
accident/incident  reports  to  FRA.  These 
codes  are  listed  in  appendices  of  the 
Guide.  The  Working  Group  supported 
revising  Appendix  C,  "Train  Accident 
Cause  Codes";  Appendix  E,  "Injury  and 
Illness  Codes,"  including  revising  codes 
related  to  the  nature  of  the  injury  or 
illness,  and  the  location  of  the  injury; 
and  Appendix  F,  "Circumstance 
Codes."  The  latter  included  revising 
codes  related  to  the  physical  act  the 
person  was  doing  when  hurt;  where  the 
person  was  located  when  injured;  what, 
if  any,  type  of  on-track  equipment  was 
involved  when  the  person  was  injured 
or  became  ill;  what  event  was  involved 


that  caused  the  person  to  be  injured  or 
become  ill;  what  tools,  machinery, 
appliances,  structures,  or  siuiaces  were 
involved  when  the  person  was  injured 
or  became  ill;  and  the  probable  reason 
for  the  injury  or  illness.  Further,  the 
Working  Group  advocated  revising 
Appendix  H,  pertaining  to  accident/ 
incident  reporting  forms,  particularly 
Form  FRA  F  6180.78.  "Notice  to 
Railroad  Employee  Involved  in  Rail 
Equipment  Accident/Incident 
Attributed  to  Employee  Human  Factor 
[and]  Employee  Statement 
Supplementing  Railroad  Accident 
Report,"  and  Form  FRA  F  6180.81, 
"Employee  Human  Factor  Attachment." 
Finally,  the  Working  Group 
recommended  making  additional 
conforming  changes  to  the  Guide. 

With  regard  to  part  219,  FRA  decided 
that  two  terms  used  in  that  part, 
"reportable  injury"  and  "accident  or 
incident  reportable  under  Part  225  of 
this  chapter,"  should  be  given  a  slightly 
different  meaning.  In  particular,  the 
terms  would  be  defined  for  purposes  of 
part  219  as  excluding  accidents  or 
incidents  that  are  classified  as  "covered 
data"  under  proposed  §  225.5  [i.e., 
accidents  or  incidents  that  are 
reportable  solely  because  a  physician  or 
other  licensed  health  care  professional 
recommended  in  writing  that  a  railroad 
employee  take  one  or  more  days  away 
from  work,  that  the  employee's  work 
activity  be  restricted  for  one  or  more 
days,  or  that  the  employee  take  over-the- 
counter  medication  at  a  dosage  equal  to 
or  greater  than  the  minimum 
prescription  strength,  whether  or  not  the 
medication  was  taken).  In  part  240,  the 
term  "accidents  or  incidents  reportable 
under  part  225"  is  used  in 
§  240. 1 1 7(e)(2).  Instead  of  creating  a 
separate  definition  of  the  term  for 
purposes  of  part  240,  an  explicit 
exception  for  covered  data  would  be 
added  to  §  240.117(e)(2)  itself. 

Each  of  these  issues  is  described  in 
greater  detail  in  the  next  sections  of  the 
prccunble.  The  full  RSAC  accepted  the 
recommendations  of  the  Working  Group 
as  to  those  changes  that  were  proposed 
for  part  225  and  the  Guide  on  which 
consensus  was  reached.  With  regard  to 
the  one  issue  on  which  consensus  was 
not  reached,  and  v^th  regard  to  the 
minor  proposed  revisions  to  parts  219 
and  240,  not  presented  to  the  Working 
Group,  the  full  RSAC  accepted  FRA  staff 
recommendations.  In  turn,  FRA's 
Administrator  adopted  the 
recommendations  embodied  in  the 
proposal,  and  the  NPRM  was 
subsequently  published.  , 


C.  Comments  Received  and  Post-NPRM 
Working  Gmup  Meeting 

After  publication  of  the  NPRM  on 
October  9,  2002,  FRA  received 
comments  on  the  proposed  rule  and 
Guide  from  AAR  ^  and  a  private  citizen.^ 
On  December  4,  2002.  the  Working 
Group  held  a  meeting  in  Washington, 
DC  to  discuss  the  comments  on  the 
NPRM.  Because  the  majority  of  AAR's 
comments  focused  on  clarifying  the 
Guide,  many  of  the  issues  were  able  to 
be  resolved  at  the  meeting.  RSAC 
consensus  on  those  issues  and  the 
summary  of  the  Working  Group  meeting 
was  confirmed  by  ballot  on  January  29, 
2003.  For  those  issues  where  consensus 
could  not  be  reached,  AAR  sent  FRA  a 
post-meeting  letter  further  explaining  its 
views.  The  unresolved  issues  were 
outlined  and  presented  to  the  Deputy 
Administrator,  who  acted  on  the 
rulemaking  under  a  delegation  from  the 
Administrator,  along  with  copies  of  the 
comments  and  responses,  for  resolution. 

in.  Issues  Addressed  by  the  Working 
Group 

A.  Applicability  of  Part  225— §225.3 

OSHA's  Final  Rule  states,  "(1)  If  your 
company  had  ten  (10)  or  fewer 
employees  at  all  times  during  the  last 
calendar  year,  you  do  not  need  to  keep 
OSHA  injury  and  illness  records  unless 
OSHA  or  the  BLS  [Bureau  of  Labor 
Statistics]  informs  you  in  writing  that 
you  must  keep  records  under  §  1904.41 
or  §  1904.42."  29  CFR  1904.1(a).  FRA's 
accident  reporting  regulations  do  not 
have  such  an  exemption  from  the 
central  reporting  requirements  for 
railroads'  with  ten  or  fewer  employees  at 
all  times  diuing  the  last  calendar  year. 
Rather,  the  extent  and  exercise  of  FRA's 
delegated  statutory  safety  jiuisdiction 
are  addressed  fully  in  part  209, 
Appendix  A,  and  the  applicability  of 
part  225  in  particular  is  addressed  in 
§  225.3.  Under  §  225.3(a).  the  central 
provisions  of  part  225  apply  to: 

All  raifroads  except — 

(1)  A  railroad  that  operates  freight  trains 
only  on  track  inside  an  installation  which  is 


'  AAR's  comments  on  the  NPRM  will  be 
discussed  throughout  this  preamble.  After  the 
publication  of  the  NPRM  and  a  discussion  of  the 
comments  at  the  final  Working  Group  meeting, 
AAR  submitted  a  letter,  dated  December  13,  2002, 
and  a  supplemental  response  that  was  e-mailed  to 
FRA  on  January  3.  2003. 

^  FRA  has  reviewed  the  comments  from  the 
private  citizen,  which  did  not  specifically  address 
any  of  the  proposed  amendmeirts  and  vaguely 
asserted  that  FRA  was  not  fulfilling  its  duty  to  carry 
out  statutory  mandates.  Although  the  commenter 
did  not  provide  specific  recommendations  to  FRA 
on  how  to  revise  the  NPRM,  FRA  believes  that  the 
provisions  in  the  final  rule  will  improve  the  overall 
quality  and  integrity  of  FRA's  accident/incident 
data. 
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not  part  of  the  general  railroad  system  of 
transportation  or  that  owns  no  track  except 
for  track  that  is  inside  an  installation  that  is 
not  part  of  the  general  railroad  system  of 
transportation  and  used  for  freight 
operations. 

(2)  Rail  mass  transit  operations  in  an  urban 
area  that  are  not  connected  with  the  general 
railroad  system  of  transportation. 

(3)  A  railroad  that  exclusively  hauls 
passengers  inside  an  installation  that  is 
insular  or  that  owns  no  track  except  for  track 
used  exclusively  for  the  hauling  of 
passengers  inside  an  installation  that  is 
insular.  An  operation  is  not  considered 
insular  if  one  or  more  of  the  following  exists 
on  its  line: 

(i)  A  public  highway-rail  grade  crossing 

that  is  in  use; 

(ii)  An  at-grade  rail  crossing  that  is  in  use; 

(iii)  A  bridge  over  a  public  road  or  waters 
used  for  commercial  navigation;  or 

(iv)  A  common  corridor  with  a  railroad, 
i.e.,  its  operations  are  within  30  feet  of  those 
of  any  railroad. 

Section  20901  of  title  49,  U.S.  Code 
(superseding  45  U.S.C.  38  and  re- 
codifying provisions  formerly  contained 
in  the  Accident  ReJ)orts  Act,  36  Stat. 
350  (1910),  as  amended),  requires  each 
railroad  to  file  a  monthly  report  of 
railroad  accidents.  See  Public  Law  103- 
272.  Accordingly.  FRA  will  apply  its 
accident  reporting  regulations  to  all 
railroads  under  FRA's  jurisdiction, 
unless  the  entity  meets  one  of  the 
exceptions  noted  in  §225.3.  FRA  will 
address  the  difference  as  to  which 
entities  are  covered  by  the  reporting 
requirements,  in  an  MOU  with  OSHA. 

B.  Revisions  and  Additions  to 
Definitions  in  the  Regulatory  Text— 
§225.5 

Proposal . 

FRA  proposed  to  amend  and  add 
certain  definitions  to  conform  to 
OSHA's  final  rule  or  to  achieve  other 
objectives.  Specifically,  FRA  proposed 
to  revise  the  definitions  of  "accident/ 
incident,"  "accountable  injury  or 
illness,"  "day  away  from  work,"  "day  of 
restricted  work  activity,"  "medical 
treatment,"  and  "occupational  illness." 
As  previously  mentioned,  FRA 
proposed  to  remove  the  term  "arising 
from  the  operation  of  a  railroad"  and  its 
definition  and  add  the  term  "event  or 
exposvue  arising  from  the  operation  of  a 
railroad"  and  its  definition.  FRA 
proposed  to  create  definitions  of 
"covered  data,"  "general  reportability 
criteria,"  "medical  removal," 
"musculoskeletal  disorder," 
"needlestick  or  sharps  injury,"  "new  ' 
case,"  "occupational  hearing  loss," 
"occupational  tuberculosis,"  "privacy 
concern  case,"  "significant  change  in 
the  number  of  reportable  days  away 


from  work,"  "significant  illness,"  and 
"significant  injury." 

Comments  and  Final  Rule/Decision 

These  changes  will  be  discussed  in 
context  later  in  the  section-by-section 
analysis  or  elsewhere  in  this  preamble. 

C.  Revisions  to  Provision  on  Telephonic 
Reporting— §225.9 

Proposal 

The  Working  Group  agreed  to  propose 
certain  amendments  to  §  225.9, 
pertaining  to  telephonic  reporting,  and 
the  corresponding  instructions  related 
to  telephonic  reporting  in  the  Guide. 
Prior  to  this  final  rule,  FRA  had 
required  immediate  telephonic 
reporting  of  accidents/incidents  to  FRA 
through  the  National  Response  Center 
(NRC)  in  only  a  limited  set  of 
circumstances,  i.e.,  the  occurrence  of  an 
accident/incident  arising  from  the 
operation  of  a  railroad  that  results  in  the 
death  of  a  rail  passenger  or  employee  or 
the  death  or  injiuy  of  five  or  more 
persons.  See  1997's  §  225.9(a).  In 
contrast,  under  OSHA's  final  rule. 

Within  eight  (8)  hours  after  the  death  of 
any  employee  from  a  work-related  incident 
or  the  in-patient  hospitalization  of  three  or 
more  employees  as  a  result  of  a  work-related 
incident,  you  must  orally  report  the  fatality/ 
multiple  hospitalization  by  telephone  or  in 
person  to  the  Area  Office  of  the  Occupational 
Safety  and  Health  Administration  (OSHA), 
U.S.  Department  of  Labor,  that  is  nearest  to 
the  site  of  the  incident. 

Emphasis  added.  29  CFR  1904.39(a). 
Fiulher,  OSHA's  final  rule  states. 


Do  I  have  to  report  a  fatality  or 
hospitalization  that  occurs  long  after  the 
incident? 

No,  you  must  only  report  each  fatality  or 
multiple  hospitalization  incident  that  occurs 
within  (30)  days  of  an  incident. 

Emphases  added.  29  CFR  1904.39(b)(6). 
Finally,  OSHA's  final  rule  states. 

Do  I  have  to  report  a  fatality  or  multiple 
hospitalization  incident  that  occurs  on  a 
commercial  or  public  transportation  system? 
No.  you  do  not  have  to  call  OSHA  to  report 
a  fatality  or  multiple  hospitalization  incident 
if  it  involves  a  commercial  airplane,  train, 
subway  or  bus  accident.  *   *   • 

Emphasis  added.  29  CFR  1904.39(b)(4). 
This  provision  would  seem  to  exempt 
railroads  from  telephonically  reporting 
to  OSHA  all  but  a  very  few  raifroad 
accidents/incidents.  The  extent  of  the 
exemption  from  OSHA's  telephonic 
reporting  requirement  depends  on  how 
broadly  "commercial  or  public 
transportation  system"  is  interpreted. 

As  recommended  by  the  Working 
Group,  FRA  proposed  to  broaden  the  set 
of  circumstances  under  which  a  railroad 
would  be  required  to  report  an  accident/ 


incident  telephonically  to  the  NRC,  and 
to  make  certain  other  refinements  to  the 
rule.  Specifically,  FRA  first  proposed  to 
add  requirements  for  telephonic 
reporting  when  there  is  a  death  to  any 
employee  of  a  contractor  to  a  railroad 
performing  work  for  the  railroad  on 
property  owned,  leased,  or  maintained 
by  the  contracting  railroad.  Railroads 
are  increasingly  using  contractors  to 
perform  work  previously  performed  by 
railroad  employees.  When  those 
workers  are  exposed,  the  hazards  are 
often  unique  to  the  railroad 
environment  or  otherwise  involve 
conditions  under  FRA's  responsibility. 
Receiving  these  reports  will  assist  FRA 
in  discharging  its  responsibility  for 
monitoring  the  safefy  of  railroad 
operations. 

FRA  also  proposed  to  require  the 
telephonic  reporting  of  certain  train 
accidents  that  are  relevant  to  the  safety 
of  railroad  passenger  service,  including 
otherwise  reportable  collisions  and 
derailments  on  lines  used  for  scheduled 
passenger  service  and  train  accidents 
that  foul  such  lines.  These  events  are 
potentially  quite  significant,  since  they 
may  indicate  risks  which  affect 
passenger  service  (e.g.,  poor  track 
maintenance  or  operating  practices). 
Further,  these  events  often  cause 
disruption  in  intercity  and  commuter 
passenger  service.  Major  delays  in 
commuter  trains,  for  instance,  have 
direct  economic  effects  on  individuals 
and  businesses. 

FRA  also  proposed  to  incorpcaate 
provisions  similar  to  the  National 
Transportation  Safety  Board's  (NTSB) 
requirements  for  telephonic  reporting 
(part  840)  into  its  own  regulations  and 
Guide.  The  key  provisions  of  NTSB's 
requirements,  excerpted  in  the  NPRM 
for  the  convenience  of  the  reader,  can  be 
found  at  §§  840.3  and  840.4.  See  also  67 
FR  63025-26. 

The  reason  FRA  proposed  to 
incorporate  requirements  similar  to 
NTSB's  standards  for  telephonic 
reporting  into  its  own  regulations  and 
Guide  is  that,  unlike  NTSB,  FRA  can 
enforce  these  requirements  through  the 
use  of  civil  penalties.  FRA  has  long 
relied  upon  reports  required  to  be  made 
to  NTSB  as  a  means  of  alerting  its  own 
personnel  who  are  required  to  respond 
to  these  events.  Although  most  railroads 
are  quite  conscientious  in  making 
telephonic  reports  of  significant  events, 
including  some  not  required  to  be 
reported,  from  time  to  time  FRA  does 
experience  delays  in  reporting  that 
adversely  affect  response  times.  In  this 
regard,  it  should  be  noted  that  FRA 
conducts  more  investigations  of  railroad 
accidents  and  fatalities  than  any  other 
public  body,  and  even  in  the  case  of  the 
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relatively  small  number  of  accidents 
that  NTSB  selects  for  major 
investigations.  FRA  provides  a 
substantial  portion  of  the  technical  team 
participating  from  the  public  sector. 
Accordingly,  it  is  appropriate  that  FRA 
take  responsibility  for  ensuring  that 
timely  notification  is  provided.  As  can 
be  seen  by  comparing  the  referenced 
NTSB  regulations  to  §  225.9,  FRA  has 
hot  adopted  NTSB's  standards 
wholesale,  but  extracted  necessary 
additions  to  FRA's  existing 
requirements  (e.g.,  train  accident 
requiring  evacuation  of  passengers), 
used  terminology  from  FRA  regulations 
to  describe  the  triggering  events  {e.g., 
"train  accident"  as  dehned  in  §225.5), 
and  slightly  modified  the  contents  of  the 
required  report  (e.g.  "available 
estimates"  instead  of  "estimate"). 

Some  members  of  the  Working  Group 
expressed  concern  about  which  railroad 
should  be  responsible  for  making  the 
telephonic  report  in  the  case  of  joint 
operations.  The  Working  Group  agreed 
that  for  purposes  of  telephonic 
reporting,  the  dispatching  railroad, 
which  controls  the  track  involved, 
would  be  responsible  for  making  the 
telephonic  report. 

Tnere  was  much  discussion  in  the 
Working  Group  regarding  whether 
railroads  should  be  required  to 
telephonicaily  report  certain  incidents 
to  the  NRC  "immediately."  One 
suggestion  was  to  set  a  Hxed  period, 
such  as  three  or  four  hours,  to  report  an 
accident/incident,  or  in  any  event,  to 
provide  a  reasonable  amount  of  time  in 
which  to  report.  Prompt  reporting 
permits  FRA  and  (where  applicable) 
NTSB  to  dispatch  personnel  quickly, 
thereby  making  it  possible  for  them  to 
arrive  on  scene  before  re-railing 
operations  and  track  reconstruction 
begin  and  key  personnel  become 
unavailable  for  interview.  Decades  of 
experience  in  accident  investigation 
have  taught  FRA  that  the  best 
information  is  often  available  only  very 
early  in  the  investigation,  before 
physical  evidence  is  disturbed  and 
memories  cloud. 

In  addition,  there  was  a  suggestion 
that  railroads  be  permitted  to 
immediately  report  certain  incidents  by 
several  methods  other  than  by  a 
telephone  call,  including  use  of  a 
facsimile,  or  notification  by  e-mail. 
Raihoad  representatives  indicated  that 
telephonic  reporting  is  sometimes 
burdensome,  particularly  when  a  busy 
manager  must  wait  to  speak  to  an 
emergency  responder  for  extended 
periods  of  time.  FRA  rejected  this 
suggestion,  and  is  requiring  that 
immediate  notification  be  done  by 
telephone,  and  only  by  telephone. 


because  FRA  is  concerned  that  if 
notification  is  given  by  other  methods, 
such  as  facsimile  or  e-mail,  it  is  possible 
that  no  one  will  be  available  to 
immediately  receive  the  facsimile  or  e- 
mail  message.  Conversely,  with  a 
telephone  call  to  an  emergency  response 
center,  a  railroad  should  be  able  to" 
speak  immediately  to  a  person,  or  at  the 
very  least,  should  hear  a  recording  that 
would  immediately  direct  the  caller  to 
a  person. 

Some  members  of  the  Working  Group 
expressed  concern  that  continued  use  of 
the  term  "immediate"  in  conjtinction 
with  a  broadening  of  the  events  subject 
to  the  FRA  rule  might  produce  harsh 
results,  due  to  the  need  to  address 
emergency  response  requirements  for 
the  safety  and  health  of  those  affected 
and  to  determine  the  facts  that  are 
predicates  for  reporting.  The  proposed 
rule  addressed  this  concern  by  stating 
that, 

[tjo  the  extent  the  necessity  to  report  an 
accident/incident  depends  upon  a 
determination  of  fact  or  an  estimate  of 
property  damage,  a  report  would  be 
considered  immediate  if  made  as  soon  as 
possible  following  the  time  that  the 
determination  or  estimate  is  made,  or  could 
reasonably  have  been  made,  whichever 
comes  first,  taking  into  consideration  the 
health  and  safety  of  those  affected  by  the 
accident/incident,  including  actions  to 
protect  the  environment. 

§  225.9(d).Since  FRA  and  the  Working 
Group  believe  that  immediate 
telephonic  reporting  raises  issues 
related  to  emergency  response  imique  to 
the  railroad  industry,  the  Working 
Group  agreed  not  to  conform  in  some 
respects  to  OSHA's  oral  or  in-person 
reporting  requirements.  Accordingly,  to 
the  extent  that  OSHA's  requirements 
regarding  oral  reports  by  telephone  or  in 
person  apply  to  the  railroad  industry 
and  that  part  225  diverges  from  those 
requirements.  FRA  will  include  in  the 
MOU  with  OSHA  a  provision  specifying 
how  and  why  FRA  has  departed  from 
OSHA's  requirements  in  this  area. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  For  the  reasons  stated 
above,  FRA  has  adopted  the  language  as 
proposed  in  the  NPRM  for  this  final 
rule. 

D.  Revisions  to  Criteria  for  Reporting 
Occupational  Fatalities,  Injuries,  and 
Illnesses— §  225. 1 9(d) 

1.  FRA's  Reporting  Criteria  Applicable 
to  Railroad  Employees 

Proposal  . 

Section  225.19(d),  as  in  effect  until 
May  1,  2003,  reads  as  follows: 


Group  Ill-Death,  injury,  or  occupational 
illness.  Each  event  arising  from  the  operation 
of  a  railroad  shall  be  reported  on  Form  FRA 
F  6180.55^  if  it  results  in: 

(1)  Death  to  any  person; 

(2)  Injury  to  any  person  that  requires 
medical  treatment; 

(3)  Injury  to  a  railroad  employee  that 
results  in: 

(i)  A  day  away  from  work; 
(ii)  Restricted  work  activity  or  job  transfer; 
or 
(iii)  Loss  of  consciousness;  or  . 

(4)  Occupational  illness  of  a  railroad 
employee. 


The  comparable  provisions  of  OSHA's 
Final  Rule,  excerpted  in  the  NPRM  for 
the  convenience  of  the  reader,  can  be 
found  at  29  CFR  1904.4(a)  and 
1904.7(b).  See  also  67  FR  6302&-27.  As 
indicated  in  the  NPRM  and  in  the 
above-referenced  rule  text,  OSHA's  final 
rule  has  specific  recording  criteria  for 
cases  described  in  29  CFR  1904.8 
through  1904.12.  These  cases  involve 
work-related  needlestick  and  sharps 
injuries,  medical  removal,  occupational 
hearing  loss,  work-related  tuberculosis, 
and  independently  reportable  work- 
related  musculoskeletal  disorders.  See 
Web  site  for  OSHA  regulations  located 
in  the  SUPPLEMENTARY  INFORMATION 
section. 

Comments  and  Final  Rule/Decision 

No  specific  conoments  were  received 
on  the  definitions  of  work-related 
"needlestick  or  sharps  injury"  and 
"occupational  tuberculosis."  FRA  has 
adopted  these  definitions  as  proposed. 
Although  no  specific  comments  were 
received  on  the  definition  of  "medical 
removal."  and  FRA  has  adopted  this 
definition  almost  exactly  as  proposed, 
this  term  will  be  discussed  later  in  this 
section  of  the  preamble,  in  context  with 
the  discussion  of  the  "float  vs.  fixed" 
issue.  Before  addressing  the  comments 
received  on  occupational  hearing  loss 
and  work-related  musculoskeletal 
disorders,  it  is  necessary  to  provide  an 
overview  of  OSHA's  evolved  position 
on  these  issues,  since  OSHA  had  not  yet 
adopted  its  position  at  the  time  that  the 
Working  Group  had  reached  consensus. 

Overview  of  OSHA's  Position  on 
Occupational  Hearing  Loss  and 
Musculoskeletal  Disorders 

In  response  to  several  comments 
received  after  publication  of  its  Final 
Rule,  which  was  scheduled  to  take 
effect  on  January  1,  2002,  OSHA 
delayed  the  effective  date  of  three  of  the 
rule's  provisions  until  January  1,  2003, 
so  as  to  allow  itself  fiuiher  time  to 
evaluate  29  CFR  1904.10,  regarding 
occupational  hearing  loss,  and  29  CFR 
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1904.12  and  1904.29(b)(7)(vi).3 
regarding  musculoskeletal  disorders 
("MSDs").  See  66  FR  52031.  On  July  1. 
2002,  OSHA  published  a  final  rule 
establishing  a  new  standard  for  the 
recording  of  occupational  hearing  loss 
cases  for  calendar  year  2003.  See  67  FR 
44037.  However,  because  OSHA  was 
still  imcertain  about  how  to  craft  an 
appropriate  definition  for 
musculoskeletal  disorders,  and  whether 
or  not  it  was  necessary  to  include  a 
separate  column  on  the  OSHA  log  for 
the  recording  of  these  cases  and 
occupational  hearing  loss  cases,  OSHA 
simultaneously  published  a  proposed 
delay  of  the  effective  dates  of  these 
provisions,  from  January  1,  2003  to 
January  1,  2004,  and  requested  public 
comment  on  the  provisions.  See  67  FR 
44124.  On  December  17,  2002,  OSHA 
published  a  final  rule  adopting  the 
proposed  delay.  See  67  FR  77165.    . 

Prior  to  OSHA's  final  rule,  the 
recordkeeping  rule  had  no  specific 
threshold  for  recording  hearing  loss 
cases.  See  67  FR  44038.  The  Final  Rule 
established  a  new  10-dB  standard  at  29 
CFR  1904.10: 

If  an  employee's  hearing  test  (audiogram) 
reveals  that  a  Standard  Threshold  Shift  (STS) 
has  occurred,  you  must  record  the  case  on 
the  OSHA  300  Log  by  checking  the  "hearing 
loss"  column.  *   *   *  A  standard  Threshold 
Shift,  or  STS.  is  defined  in  the  occupational 
noise  exposure  standard  at  29  CFR 
1910.95{c){10)(i)  as  a  change  in  hearing 
threshold,  relative  to  the  most  recent 
audiogram  for  that  employee,  of  an  average 
of  10  decibels  (dB)  or  more  at  2000.  3000. 
and  4000  hertz  in  one  or  both  ears. 

See  66  FR  6129  (January  19,  2001).  On 
October  12,  2001,  OSHA  delayed  the 
provision  imtil  January  1,  2003,  in  order 
to  seek  comments  on  what  should  be  the 
appropriate  hearing  loss  threshold.  See 
66  FR  52031.  As  an  interim  policy  for 
calendar  year  2002,  OSHA  added  a  new 
paragraph  (c)  to  29  CFR  1904.10  that 
adopted  the  25-dB  standard  set  forth  in 
OSHA's  enforcement  policy,  which  had 
been  in  effect  since  1991,  and  which 
was  FRA's  approach  at  the  time  of  this 
rulemaking.'*  The  enforcement  policy 


'The  effective  date  of  the  second  sentence  of 
§  1904.29(b)(7)(vi),  which  states  that 
musculoskeletal  disorders  are  not  considered 
privacy  concern  cases,  was  delayed  until  Janizary  1. 
2003  in  OSHA's  Octol>er  12,  2001 .  final  rule.  On 
July  1,  2002,  OSHA  proposed  to  delay  the  effective 
date  of  this  same  provision  until  January  1.  2004. 
See  67  FR  44124.  On  December  17.  2002,  OSHA 
adopted  this  proposed  delay.  See  67  FR  77165.  This 
provision  will  be  discussed  in  the  context  of 
privacy  concern  cases  in  the  section-by-section 
analysis  at  "in.G.l.  "  of  this  preamble. 

*  See  1997  Guide  at  Appendix  E.  p.  4.  FRA's 
Occupational  Illness  Code  #1 151  in  the  1997  Guide, 
concerning  noise-induced  hearing  loss,  provides  in 
part:  "An  STS  is  a  change  in  hearing  threshold 
relative  to  a  baseline  audiogram  that  averages  10  dB 


stated  that  OSHA  would  cite  employers 
for  failing  to  r6cord  work-related  shifts 
in  hearing  of  an  average  of  25  dB  or 
more  at  2000,  3000,  and  4000  Hz  in 
either  ear.  Thus,  the  hearing  los^  of  an 
employee  would  be  tested  by  measuring 
the  difference,  or  shift,  between  the 
employee's  current  audiogram  and  the 
employee's  original  baseline  audiogram. 
See  67  FR  44037,  44038.  If  the  shift  was 
25  dB  or  more,  OSHA  required  that  it 
be  recorded.  The  employee's  original 
baseline  audiogram  is  one  of  two 
starting  points,  or  baselines,  from  which 
you  can  measure  a  Standard  Threshold 
Shift  (STS),  the  other  being  audiometric 
zero. 

Audiometric  zero  represents  the 
statistical  average  hearing  threshold 
level  of  young  adults  with  no  history  of 
aiual  pathology,  thus  it  is  not  specific  to 
the  employee.  This  is  the  starting  point 
from  which  the  American  Medical 
Association  (AMA)  measures  a  25-dB 
permanent  hearing  impairment.  The 
employee's  original  baseline  audiogram, 
on  the  other  hand,  is  taken  at  the  time 
the  worker  was  first  placed  in  a  hearing 
conservation  program.^  This  starting 
point,  which  has  been  enforced  by 
OSHA  since  1991  and  is  the  starting 
point  in  use  by  FRA  until  the  effective 
date  of  this  final  rule,  fails  to  take  into 
account  any  hearing  loss  that  the 
employee  has  suffered  in  previous  jobs 
and  can  present  a  problem  if  the 
employee  has  had  several  successive 
ernployers  at  high-noise- jobs. 

"nius,  if  an  individual  employee  has 
experienced  some  hearing  loss  before 
being  hired,  a  25-dB  shift  from  the 
employee's  original  baseline  would  be  a 
larger  hearing  loss  than  the  25-dB  shift 
from  audiometric  zero  that  the  AMA 
recognizes  as  a  hearing  impairment  and 
disabling  condition.  For  example,  if  an 
employee  experienced  a  20-dB  shift 
from  audiometric  zero  prior  to  being 
hired  in  a  job  where  he  later  suffered  a 
15-dB  shift  hearing  loss  from  his 
original  baseline  audiogram,  the  AMA 
would  count  this  as  a  35-dB  shift,  a 
serious  hearing  impairment,  but  under 
OSHA's  enforcement  policy  (and  FRA's 
approach  prior  to  this  final  rule),  this 
would  only  have  counted  as  a  15-dB 


or  more  at  2000,  3000.  and  4000  hertz  in  either  ear. 
I>xwiientation  of  a  10  dB  shift  is  not,  of  and  by 
itself,  reportable.  There  must  be  a  determinaUon  by  ' 
a  physician  •   *   *  that  environmental  factors  at 
work  were  a  significant  cause  of  the  STS.  However, 
if  an  employee  has  an  overall  shift  of  25  dB  or  more 
above  the  original  baseline  audiogram,  then  an 
evaluation  must  be  made  to  determine  to  what 
extent  it  resulted  from  exposure  at  work." 

*  Not  all  employees  are  placed  in  a  hearing 
conservation  program.  OSHA  only  requires  such  a 
program  to  be  in  place  in  general  industry  when  the 
noise  exposure  exceeds  an  8-hour  time-weighted 
average  of  85  dB. 


shift  that  is  not  recordable  under 
OSHA's  enforcement  policy  or  29  CFR 
1904.10  for  calendar  year  2002.  In  order 
for  it  to  become  recordable,  the 
employee  would  have  had  to  suffer  an 
additional  10-dB  shift,  which  would 
mean  that  the  employee  would  have 
suffered  a  45-dB  shift  from  audiometric 
zero — almost  twice  the  amount  that  the 
AMA  considers  to  be  a  permanent 
hearing  impairment. 

After  considering  several  comments 
demonstrating  that  a  25-dB  shift  from  an 
employee's  original  baseline  audiogram 
was  not  protective  enough  and  that  a 
10-dB  shift  from  an  employee's  original 
baseline  audiogram  was  overly 
protective  (and  more  appropriate  as  an 
early  warning  mechanism  that  should 
trigger  actions  under  the  Occupational 
Noise  Exposure  Standard  <*  to  prevent 
impairment  from  occurring).  OSHA 
adopted  a  compromise  position  that 
made  a  10-dB  shift  bom  an  employee's 
original  baseline  audiogram  recordable 
in  those  cases  where  this  shift  also 
represented  a  25-dB  shift  from 
audiometric  zero. 

Proposal 

As  OSHA's  new  approach  to  defining 
and  recording  occupational  hearing  loss 
cases  was  not  before  the  Working  Group 
when  consensus  was  reached.  FRA 
sought  comment  on  whether  FRA 
should  adopt  OSHA's  new  (2003)     * 
approach  as  FRA's  fixed  approach, 
beginning  on  the  effective  date  of  FRA's 
final  rule,  or  whether  FRA  should 
diverge  from  OSHA  and  continue  to 
enforce  OSHA's  2002  approach  (which 
was  approved  by  the  Working  Group 
and  the  RSAC  and  was  the  same  as 
FRA's  approach  at  the  time  of  this 
rulemaking)  as  a  fixed  approach 
begirming  on  the  effective  date  of  FRA's 
final  rule.  See  proposed  Guide  at  Ch.  6, 
pp.  27-28,  and  Appendix  E,  p.  4. 

Comments 

In  its  written  comment,  AAR  strongly 
opposed  the  adoption  of  OSHA's  new 
policy  "without  any  discussion  of  the 
wisdom  of  the  policy  by  the  RSAC 
working  group  considering  the  issues 
posed  in  this  proceeding."  AAR  also 
noted  that  the  policy  would  result  in  a 
greater  number  of  hearing  loss  cases 
being  reported  by  the  railroad  industry 
.    and  result  in  an  adverse  trend  in  the 
occurrence  of  railroad  injuries 


eUnder  29  CFR  1910.95.  employers  must  take 
protective  ineasures  (employee  notification, 
providing  hearing  protectors  or  refitting  of  hearing 
protectors,  referring  employee  for  audiological 
evaluation  where  appropriate,  etc.)  to  prevent 
hirther  hearing  loss  for  employees  who  have 
experienced  a  10-dB  shift  from  the  employee's 
original  baseline  audiogram.  See  67  FR  at  44040- 
41. 
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regardless  of  the  railroads'  actual 
performance. 

At  the  post-NPRM  working  group 
meeting,  FRA  replied  that  the  RSAC 
Working  Group  was  able  to  consider 
only  one  approach  at  the  Working 
Group  meeting:  whether  or  not  to  adopt 
OSHA's  old  enforcement  policy  (that 
was  finally  put  into  rule  form),  which 
was  essentially  the  same  as  FRA's 
policy  at  that  time.  In  contrast,  OSHA 
was  able  to  consider  this  issue  in  more 
detail  and  over  a  greater  period  of  time 
than  was  FRA,  as  is  evident  firom  the 
overview  of  OSHA's  evolved  position 
on  this  issue. 

AAR  acquiesced  in  accepting  the 
criteria  for  reporting,  but  was  concerned 
that  there  would  be  increases  in 
reportables  for  the  first  few  years,  as 
OSHA  had  estimated  that  this  new 
change  would  result  in  a  significant 
increase  in  cases.  AAR  asked  FRA  to 
consider  reporting  the  hearing  loss  cases 
under  covered  data,  spread  over  three 
years.  After  the  meeting,  AAR  sent  a 
letter  to  FRA  dated  December  13,  2002, 
echoing  the  cpncems  expressed  at  the 
meeting. 

Final  Rule/Decision 

OSHA  also  noted  concern  among 
employers  because  the  application  of 
the  new  criteria  in  29  CFR  1904.10 
would  result  in  an  increase  in  recorded 
hearing  loss  cases.  See  67  FR  44038-^0. 
However,  after  recognizing  that  the  new 
criteria  will  captiue  more  hearing  loss 
cases,  and  that  caution  must  be  used 
when  comparing  the  future  data  with 
prior  years,  OSHA  emphasized  that  by 
requiring  an  employer  to  record  only 
those  STSs  that  exceed  25  dB  from 
audiometric  zero,  the  regulation 
"assures  that  all  recorded  hearing  losses 
are  significant  illnesses."  See  67  FR 
44040.  In  the  discussion  of  its  decision, 
OSHA  concluded  that  it  would  be 
inappropriate  to  adopt  a  policy  of 
recording  only  25-dB  shifts  from  the 
employee's  baseline  audiogram  as  this 
would  "clearly  understate  the  true 
incidence  of  work-related  hearing  loss." 
See  67  FR  44040-^1.  Additionally, 
aligning  the  recording  threshold  with 
the  STS  criterion  in  OSHA's  Noise 
Standard  will  provide  more 
opportunities  for  employer  intervention 
and  prevention  of  futiu«  hearing  loss 
cases.  See  67  FR  44046.  Thus,  OSHA 
was  fully  aware  of  the  expected  increase 
in  occupational  hearing  loss  cases,  but 
nevertheless  concluded  that  it  was  very 
important  that  this  data  be  collected. 
FRA  agrees.  The  importance  of 
capturing  the  true  magnitude  of  work- 
related  hearing  loss,  is  justification 
alone  for  adopting  these  criteria; 
however,  it  is  important  to  note  that  the 


increase  in  the  number  of  reportables 
will  be  partially  offset  by  OSHA's 
reclassification  as  non-reportable  many 
events  that  previously  were  reportable.^ 
Because  the  Working  Group  could  not 
reach  full  consensus,  the  issue  was 
presented  to  FRA  for  resolution.  Upon 
careful  consideration  and  review  of 
AAR's  comments  and  letter,  FRA  has 
decided  not  to  include  occupational 
hearing  loss  cases  under  covered  data. 
Note  that,  for  clarification  and 
simplicity,  the  rule  text  definition  has 
been  amended  to  reflect  the  actual 
recording  criteria  used  by  OSHA  (for 
calendar  year  2003  and  beyond)  rather 
than  the  citation  to  the  relevant  section 
of  OSHA's  regulation.  This  amendment 
does  not  represent  a  substantive  change 
from  OSHA's  criteria. 

Proposal 

As  noted  above,  OSHA  is 
reconsidering  the  definition  of 
musculoskeletal  disorder  and  the 
requirement  of  having  a  separate 
column  on  the  OSHA  300  log  for  the 
recording  of  MSD  and  occupational 
hearing  loss  cases,  having  delayed  these 
provisions  until  January  1,  2004.  See  67 
FR  77165.  As  the  issue  of  OSHA's 
proposed  delay  was  not  before  the 
Working  Group  when  consensus  was 
reached  and  the  delay  had  not  been 
adopted  by  OSHA  prior  to  the 
publication  of  FRA's  NPRM,  FRA 
sought  comment  on  whether  or  not  the 
definition  and  column  requirements 
should  be  adopted  if  OSHA's  proposed 
January  1 ,  2004  delay  took  effect.  It  was 
noted  in  the  NPRM  that  if  FRA  were  to 
go  forth  with  the  provisions  as  approved 
by  the  Working  Group,  FRA  would  be 
adopting  these  provisions  in  advance  of 
OSHA,  a  result  that  may  not  have  been 
contemplated  by  the  Working  Group 
when  it  agreed  to  follow  OSHA  on  these 
issues  prior  to  the  proposed  delays. 

In  the  event  that  OSHA  chose  not  to 
delay  the  effective  date  of  these 
provisions,  FRA  sought  comment  on 
whether  or  not  to  diverge  from  OSHA  by 
not  adopting  the  definition  or  column 
requirements,  since  FRA  already  had  its 
own  forms  and  methods  in  place  to 
collect  this  data  for  OSHA's  purposes. 
Instead  of  requiring  raihoads  to  record 
cases  and  check  boxes  on  the  OSHA  300 
log,  FRA  requires  railroads  to  report 
these  cases  using  assigned  injury  codes 
on  the  FRA  Form  F  6180.55a.  Code 
1151,  for  example,  is  the  code  for 
occupational  hearing  loss  cases,  thus  no 
additional  column  would  be  necessary. 
Similarly,  the  different  kinds  of  injuries 


'  See  later  discussion  concerning  the  definitions 
of  "medical  treatment"  and  "first  aid"  at  section 
"III.). 3."  of  this  preamble. 


that  could  qualify  as  an  MSD  are  given 
separate  codes.  Once  OSHA  decides 
what  types  of  injuries  are  appropriate  to 
include  in  the  category  or  definition  of 
an  MSD,  OSHA  would  be  able  to 
identify  the  MSD  cases  by  their 
respective  code  numbers,  thereby 
allowing  OSHA  to  use  FRA's  data  for 
national  statistical  purposes.  Although 
it  is  not  practical  for  FRA's  injiU7  codes 
to  be  as  extensive  as  OSHA's  codes,  it 
would  be  possible  to  amend  the  Guide 
so  as  to  reflect  the  major  codes 
recognized  by  OSHA  and  to  add  a 
category  such  as  "Other  MSDs,  as 
defined  by  OSHA  in  §  1904.12." 

FRA  also  sought  comment  on  whether 
or  not  a  definition  of  an  MSD  was 
necessary,  since  FRA  had  no  special 
criteria  in  its  regulations  beyond  the 
general  recording  criteria  for 
determining  which  MSDs  to  record,  and 
because  OSHA's  definition  appeared  to 
be  used  primarily  as  guidance  for  when 
to  check  the  MSD  colimin  on  the  300 
Log.  See  66  FR  6129r*130. 

Comments 

AAR  believes  no  purpose  would  be 
served  by  having  separate  columns, 
since  OSHA  would  still  be  able  to  use 
FRA's  data  for  statistical  purposes 
without  adoption  of  this  requirement. 
Although  no  specific  comments  were  ' 
received  regarding  the  adoption  of  a 
definition  of  an  MSD,  FRA  raised  the 
issue  at  the  post-NPRM  Working  Group 
meeting.  FRA  pointed  out  that  l]here 
were  no  special  reporting  criteria  for 
MSDs  and  that  there  may  be  more 
problems  in  trying  to  delete  the 
definition  than  to  leave  it  in.  Because 
MSDs  must  be  independently 
reportable,  there  seemed  to  be  little  or 
no  effect  on  the  regulated  conununity  by 
retaining  the  proposed  definition.  AAR 
indicated  that  it  was  inclined  to  leave 
the  definition  in,  but  might  reconsider 
the  issue  and  provide  FRA  with  a 
position  on  the  issue  after  the  meeting. 
-However,  no  further  comments  were 
received. 

Final  Rule/Decision 

Since  FRA  already  has  its  own  forms 
and  methods  in  place  to  collect  data  on 
occupational  hearing  loss  and  MSD 
cases  for  OSHA's  statistical  piuposes, 
and  because  OSHA  has  not  yet  adopted 
the  column  requirement,  FRA  has  not 
adopted  the  coliunn  requirement  for  the 
reporting  of  occupational  hearing  loss 
and  MSD  cases  in  its  final  rule. 
Additionally,  for  the  reasons  stated 
above,  FRA  has  adopted  the  MSD 
definition  as  proposed.  See  also  the 
discussion  of  deleting  the  exclusion  of 
MSDs  from  the  definition  of  "privacy 
concern  case."  This  difference  vdll  be 
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addressed  in  the  MOU  with  OSHA,  as 
appropriate. 

Proposal 

FRA  also  sought  conunent  on  whether 
the  definitions  of  terms  in  its 
regulations  should  "float,"  i.e.,  change 
automatically  anytime  OSHA  revises  the 
definition  of  the  term  in  its  regulations, 
since  the  main  purpose  of  this 
rulemaking  was  to  bring  FRA's  rule  into 
general  conformity  with  OSHA's 
regulations  (which  are  developed  by 
OSHA  after  a  full  opportunity  for  notice 
and  comment),  or  whether  FRA's 
adoption  of  a  fixed  and  certain  approach 
to  the  definitions  of  terms  could  better 
serve  FRA's  safety  objectives  and  the 
needs  of  the  regulated  community.  This 
issue  was  particularly  relevant  for  the 
proposed  definition  of  "medical 
removal."  Because  medical  removal  is 
such  a  complex  issue,  and  one  that  is 
rarely,  if  at  all,  encountered  in  the 
railroad  environment,  FRA  sought 
comment  on  whether  this  particular 
definition  should  "float"  with  OSHA's. 
That  is,  should  we  word  our  definition 
so  that  it  is  tied  to  OSHA's  standard 
anytime  OSHA  might  change  that 
standard?  Since  the  proposed 
definition  »  referenced  OSHA's  standard 
without  restating  it  within  the  rule  text 
or  preamble,  this  would  appear  to 
reflect  the  intent  of  the  Working  Group. 

Comments 

AAR  commented  that  it  was  opposed 
to  the  concept  of  floating  regulations, 
stating  that  there  should  be  an 
opportunity  for  FRA's  regulated 
community  to  comment  on  the 
suitability  of  any  changes  in  OSHA's 
regulations  since  there  is  sometimes  a 
need  to  differ  from  OSHA. 

Final  Rule/Decision 

FRA  still  believes  that  vvith  respect  to 
issues  that  are  not  unique  to  railroading, 
AAR  would  have  a  full  opportunity  for 
notice  and  comment  through  OSHA's 
rulemaking  in  the  event  that  OSHA 
decides  to  change  its  regulations. 
However,  FRA  recognizes  AAR's 
concerns  and  has  decided  not  to  float 
the  definition  of  "medical  removal"  or 
any  other  terms.  Accordingly,  any 
definitions  that  have  been  modeled  on 
OSHA's  wording  have  been  adopted  by 
using  the  same  or  similar  wording;  any 
definitions  that  incorporate  OSHA's 
regulations  by  reference  are  noted  as 


8  The  proposed  definition  read:  "Medicat removal 
means  medical  removal  under  the  medical 
surveillance  requirements  of  an  Occupational 
Safety  and  Health  Administration  standard  in  29 
CFR  part  1910,  even  if  the  case  does  not  meet  one 
of  the  general  reporting  criteria." 


adopting  the  year-specific  version  of 
such  regulations. 

Proposal 

Finally,  OSHA  added  another 
category  of  reportable  cases:  "significant 
injuries  or  illn^es."  With  r^ard  to  the 
reportabilit}'  of  illnesses  and  injiuies  of 
raiboad  employees,  there  were  at  least 
three  primary  differences  between 
OSHA's  reporting  criteria  and  FRA's 
reporting  criteria  at  the  time  of  this 
rulemaking,  at  least  as  stated  in 
§  225.19(d).  First,  FRA  required  that  all 
occupational  illnesses  of  railroad 
employees  be  reported.  See  §§  225.5  and 
225.19(d)(4).  By  contrast,  under  OSHA's 
Final  Rule,  only  certain  occupational 
illnesses  are  to  be  reported,  namely 
those  that:  result  in  death,  medical 
treatment,  days  away  from  work,  or 
restricted  work  or  job  transfer; 
constitute  a  "significant  illness";  or 
meet  the  "application  to  specific  cases 
of  (29  CFR]  1904.8  through  1904.12." 
Second,  for  the  reason  that  FRA's 
interpretation  of  part  225  was  already 
very  inclusive.  FRA's  §  225.19(d) 
criteria  did  not  use  the  term  "significant 
injuries,"  which  is  incorporated  in 
OSHA's  Final  Rule.  While  FRA  did  not  ' 
use  the  phrase  "significant  injuries"  in 
its  1997  rule  text,  the  1997  Guide  did 
require  the  reporting  of  conditions 
similar  to  OSHA's  "significant  injuries." 

The  distinction  between  medical  treatment 
and  first  aid  depends  not  only  on  the 
treatment  provided,  but  also  on  the  severity 
of  the  injury  being  treated.  First  aid  *  *   * 
lilnvolves  treatment  of  only  minor  injuries 
*   *   *  An  injury  is  not  minor  if  *   *   *  lilt 
impairs  bodily  function  (i.e.,  normal  use  of 
senses,  limbs.etc);  *   *   *  lor]  li]t  results  in 
damage  to  the  physical  structure  of  a 
nonsuperficial  nature  (e.g.  fractures);  *  *   * 

1997  Guide,  Ch.  6,  p.  6.  Accordingly, 
under  the  1997  Guide,  fractures  were 
considered  not  to  be  minor  injiu-ies,  and 
a  punctured  eardrum  was  likewise  not 
considered  a  minor  injury  because  it 
would  involve  impairment  of  "normal 
use  of  senses."  Id.  Third,  FRA  did  not 
have  "specific  cases"  reporting  criteria 
for  occupational  injuries  of  railroad 
employees. 

reA  proposed  to  conform  part  225  to 
OSHA's  Final  Rule  with  regard  to  these 
three  differences  by  amending  its 
regulations  at  §225^1 9(d)  and  related 
definitions  at  §  225:5.  FRA  would, 
however,  distribute  the  specific    - 
conditions  specified  under  OSHA's 
"significant"  catejgory  (§  1904.7(b)(7)) 
into  injuries  and  illnesses,  subcategories 
that  OSHA  could,  of  course,  aggregate, 
and  FRA  would  omit  the  note  to 
OSHA's  description  of  "significant 
illnesses  and  injuries."  which  did  not 
appear  to  be  necessary  for  a  proper 


understanding  of  the  concept  and  which 
might  have  been  read  as  open-ended,  a 
result  FRA  did  not  intend.  The  text  of 
the  note  is  excerpted  below: 

Note  to  §  1904.7:  OSHA  believes  that  most 
significant  injuries  and  illnesses  will  result 
in  one  of  the  criteria  listed  in  §  1904.7(a) 
*   *   *  .  In  addition,  there  are  some         — — . 
significant  progressive  diseases,  such  as 
byssinosis,  silicosis,  and  some  types  of 
cancer,  for  which  medical  treatment  or  worli 
restrictions  may  not  be  recommended  at  the 
time  of  the  diagnosis  but  are  likely  to  be 
recommended  as  the  disease  progresses. 
OSHA  believes  that  cancer,  chronic 
irreversible  diseases,  fractured  or  cracked 
bones,  and  punctured  eardrums  are  generally 
considered  significant  injuries  and  illnesses, 
and  must  be  recorded  at  the  initial  diagnosis 
even  if  medical  treatment  or  work  restrictions 
are  not  recommended,  or  are  postponed,  in 
a  particular  case. 

29  CFR  1904.7(b)(7).  FRA  believed  that 
the  note  was  intended  to  reference  a 
statutory  issue  not  present  in  the  case  of 
FRA's  reporting  system  and  could  be 
omitted  from  FRA's  rule  as  not  relevant 
and  to  avoid  potential  ambiguity.  FRA 
also  proposed  to  explain  these  new 
reporting  requirements  in  the  2003 
Guide.  See  later  discussion  of  Chapter  6 
of  the  2003  Guide. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  For  the  reasons  stated 
above,  FRA  has  adopted  the 
amendments  to  the  rule  and  Guide  as 
proposed.  ^ 

2.  FRA's  Reporting  Criteria  Applicable 
to  Employees  of  a  Contractor  to  a 
Railroad 

Proposal 

As  previously  noted,  under  the  1997 
rule's  §225. 19(d).  "Each  event  arising 
from  the  operation  of  a  railroad  shall  be 
reported  *   *   *  if  it  results  in  *   *   *  (1) 
Death  to  any  person;  (2)  Injury  to  any 
person  that  requires  medical  treatment 
*   *   *."  Under  the  "definitions"  section 
of  the  accident  reporting  regulations, 
"person"  included  an  independent 
contractor  to  a  raifroad.  See  1997s 
§  225.5.  Reading  these  regulatory 
provisions  together,  deaths  to 
employees  of  railroad  contractors  that 
arose  from  the  operation  of  a  railroad, 
and  injuries  to  employees  of  railroad 
contractors  that  arose  from  the  operation 
of  a  railroad  and  required  medical 
treatment  would  appear  to  be  reportable 
to  FRA.  (The  1997  Guide,  however, 
narrowed  the  requirement  through  its 
reading  of  "arising  from  the  operation  of 
a  railroad.")  FRA  did  not  require 
reporting  of  occupational  illnesses  of 
contractors;  under  1997's  §  225.19(d)(4). 
only  the  occupational  illnesses  of 
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railroad  employees  were  required  to  be 
reported. 

By  contrast,  under  OSHA's  Final 
Rule,  the  reporting  entity  is  required  to 
report  work-related  injuries  and 
illnesses,  including  those  events  or 
exposures  meeting  the  special  recording 
criteria  for  employees  of  contractors, 
only  if  the  employee  of  the  contractor  is 
under  the  day-to-day  supervision  of  the 
reporting  entity. 

If  an  emplqyee  in  my  establishment  is  a 
contractor's  employee,  must  I  record  an 
injury  or  illness  occurring  to  that  employee? 
If  the  contractor's  employee  is  under  the  day- 
to-day  supervision  of  the  contractor,  the 
contractor  is  responsible  for  recording  the 
injury  or  illness.  If  you  supervise  the 
contractor  employee's  work  on  a  day-to-day 
basis,  you  must  record  the  injury  or  illness. 

29  CFR  1904.31(b)(3). 

In  the  Working  Group  meetings, 
APTA  noted  that  it  was  difficult  to 
comply  with  FHA's  1997  rule,  read 
literally,  with  respect  to  an  employee  of 
a  contractor  to  a  railroad  while  he  or  she 
is  off  railroad  property.  Many  commuter 
railroads  often  do  not  know  whether  an 
employee  of  a  contractor  to  the  railroad 
is  injured  or  sickened  if  the  event 
occurred  on  property  other  than 
property  owned,  leased,  or  maintained 
by  the  commuter  railroad:  it  was 
difficult  to  follow  up  on  an  injury  or 
illness  suffered  by  such  an  employee. 
For  example,  ABC  Railroad  contracts 
with  XYZ  Contractor  to  repair  ABC's 
railcars  at  XYZ's  facilities.  An  employee 
of  XYZ  Contractor,  while  repairing 
ABC's  railcar  at  XYZ's  facility,  receives 
an  injury  resulting  in  medical  treatment. 
ABC  Railroad  notes  that  it  may  not 
know  about  the  injury  and,  therefore, 
could  not  report  it.  Furthermore,  no 
information  is  lost  in  the  national 
database  since  the  contractor  must 
report  the  injury  to  OSHA  even  if  ABC 
Railroad  does  not  report  the  injury.  The 
Working  Group  could  not  reach 
consensus  on  whether  to  require 
reporting  of  injuries  to  employees  of 
railroad  contractors  while  off  railroad 
property. 

A  similar  difhculty  with  reporting 
occurred  in  the  context  of  fatalities  to 
employees  of  contractors  to  a  railroad. 
With  respect  to  whether  to  require  that 
railroads  report  fatalities  of  employees 
of  contractors  that  arose  out  of  the 
operation  of  the  railroad  but  occurred 
off  railroad  property,  the  Working 
Group  also  could  not  reach  consensus. 
AAR  noted  that  for  the  reasons  stated 
above  related  to  injuries  and  illnesses,  it 
was  difficult  for  railroads  to  track 
fatalities  of  persons  who  were  not 
employed  by  the  railroad.  Rail  labor 
representatives  noted  on  the  other  hand, 
that  fatalities  were  the  most  serious 


cases  on  the  spectrum  of  reportable 
incidents  and  that  it  would  be  important 
that  those  cases  be  reported  to  FRA.  In 
addition,  rail  labor  representatives 
noted  that  railroads  often  contract  for 
taxi  services  to  deadhead  railroad  crews 
■to  their  hnal  release  poilft  and  that  if  a 
driver  died  in  a  car  accident 
transporting  a  railroad  crew,  FRA 
should  know  about  those  cases.  FRA 
noted  that  as  a  practical  matter,  those 
types  of  cases  occurred  infrequently, 
and  that  FRA  data  showed  only  two 
possible  fatal  car  accidents  occurring  off 
railroad  property  that  involved 
employees  of  contractors  to  a  raihoad. 
As  a  compromise,  rail  labor 
representatives  proposed  that  only 
fatalities  that  involved  transporting  or 
deadheading  railroad  crews  be 
reportable,  but  that  all  other  fatalities  to 
employees  of  contractors  to  a  railroad 
that  occur  off  railroad  property,  not  be 
reportable,  even  if  the  incident  arose  out 
of  the  operation  of  the  raihoad. 

Since  the  Working  Group  could  not 
reach  consensus  on  the  issue  of 
reporting  injuries,  illnesses,  or  fatalities 
of  contractors  to  a  railroad  that  arose  out 
of  the  operation  of  the  railroad  but 
occurred  off  railroad  property,  FRA 
drafted  a  proposal  based  upon  its 
reasoned  consideration  of  the  issue.  In 
this  regard,  FRA  attempted  to  balance 
its  need  for  comprehensive  safety  data 
concerning  the  railroad  industry  against 
the  practical  limitations  of  expecting 
railroads  to  be  aware  of  all  injuries 
suffered  by  contractors  off  of  railroad 
property. 

FRA  recognized  that  certain  types  of 
accident/incidents  occurring  off  of 
raihoad  property  involved  scenarios  in 
which  the  fact  that  the  contractor  was 
performing  work  for  a  railroad  was 
incidental  to  the  accident  or  incident, 
and  would  offer  no  meaningful  safety 
data  to  FRA,  e.g.,  ordinary  highway 
accidents  involving  an  on-duty 
contractor  to  a  railroad. 

FRA  proposed  deleting  the  term 
"arising  from  the  operation  of  a 
railroad"  and  its  definition  from  §  225.5. 
The  definition  read  as  follows:  "Arising 
from  the  operation  of  a  railroad 
includes  all  activities  of  a  railroad  that 
are  related  to  the  performance  of  its  rail 
transportation  business."  The  new  term 
"event  or  exposure  arising  from  the 
operation  of  a  railroad"  would  be  added 
to  §  225. 5's  list  of  defined  terms  and 
given  a  three-tier  definition.  First, 
"event  or  exposure  arising  from  the 
operation  of  a  railroad"  would  be 
defined  broadly  with  respect  to  any 
person  on  property  owned,  leased,  or 
maintained  by  the  railroad,  to  include 
any  activity  of  the  railroad  that  relates 
to  its  rail  transportation  business  and 


any  exposure  related  to  that  activity. 
Second,  the  term  would  be  defined 
broadly  in  the  same  way  with  respect  to 
an  employee  of  the  railroad,  but  without 
regard  for  whether  the  employee  is  on 
or  off  railroad  property.  Third,  the  term 
would  be  defined  narrowly  with  respect 
to  a  person  who  is  neither  on  the 
railroad's  property  nor  an  employee  of 
the  raihoad,  to  include  only  certain 
enumerated  events  or  exposiu^s,  i.e.,  a 
train  accident,  a  train  incident,  or  a 
highway-raiFcrossing  accident/incident 
involving  the  raihoad;  or  a  release  of 
hazardous  material  from  a  railcar  in  the 
railroad's  possession  or  a  release  of 
another  dangerous  commodity  if  the 
release  is  related  to  the  raihoad's  rail 
transportation  business. 

When  read  together  with  the  rest  of 
proposed  §  225.19(d).  the  new  definition 
of  "event  or  exposure  arising  from  the 
operation  of  a  railroad"  would  mean 
that  a  railroad  would  not  have  to  report 
to  FRA  the  death  or  injury  to  an 
employee  of  a  contractor  to  the  railroad 
who  is  off  railroad  property  (or  deaths 
or  injuries  to  any  person  who  is  not  a 
raihoad  employee)  unless  the  death  or 
injury  results  from  a  train  accident,  train 
incident,  or  highway-rail  grade  crossing 
accident  involving  the  railroad;  or  from 
a  release  of  a  hazardous  material  or 
some  other  dangerous  commodity  in  the 
course  of  the  raihoad's  rail 
transportation  business.  In  addition, 
FRA  would  require  railroads  to  report 
work-related  illnesses  only  of  railroad 
employees  and  under  no  circumstances 
the  illness  of  employees  of  a  raihoad 
contractor.  These  proposed  reporting 
requirements  diverge  from  the  OSHA 
standard,  which  would  require  the 
reporting  of  the  work-related  death, 
injury,  or  illness  of  an  employee  of  a 
contractor  to  the  reporting  entity  if  the 
contractor  employee  is  under  the  day-to- 
day supervision  of  the  reporting  entity. 
29  CFR  1904.31(b)(3). 

Comments 

Although  no  specific  comments  were 
received  on  the  proposal  itself,  AAR 
commented  that  the  Guide's  discussion 
of  contractors  did  not  reflect  FRA's 
proposed  approach  and  should  be 
amended  to  do  so. 

Final  Rule/Decision 

For  the  reasons  stated  above,  FRA  has 
adopted  the  proposal  as  stated  and  has 
amended  the  Guide  to  reflect  this  new 
approach.  FRA  intends  to  address  the 
divergence  from  OSHA  on  the  employee 
of  a  contractor  issue  in  the  MOU. 
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3.  Reporting  Criteria  Applicable  to 
Illnesses  , 

Proposal 

At  a  pre-NPRM  meeting  of  the 
Working  Group,  AAR  proposed  that 
major  member  railroads  would  file,  with 
their  FRA  annual  report,  a  list  of 
claimed  but  denied  occupational 
illnesses  not  included  on  the  Form  FRA 
F  6180.56,  "Annual  Raihoad  Report  of 
Employee  Hours  and  Casualties  by 
State,"  because  the  raihoads  found  the 
illnesses  not  to  be  work-related.  The  list 
would  be  organized  by  State,  and  would 
include  the  name  of  the  reporting 
contact  person.  FRA  and  other  Working 
Group  members  had  expressed 
appreciation  for  this  undertaking.  It  was 
agreed  that  this  was  appropriate  for 
implementation  on  a  voluntary  basis, 
and  no  comment  was  sought  on  this 
matter. 
Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  The  list,  as  an  attachment 
to  the  annual  report  (FRA  F  6180.56), 
will  be  adopted  on  a  voluntary  basis. 
Note,  however,  that  after  discussing  the 
disadvantages  of  failingTo  capture  data 
concerning  claimed  illnesses  and 
injuries  on  a  standard  FRA  form,  the 
Working  Group  agreed  to  the  mandatory 
recording  of  this  data  on  a  new  form 
(FRA  F  6180.107).  See  discussion  of 
recording  claimed  illnesses  in  section 
"III.G.2."  of  the  preamble,  below. 

E.  Technical  Revision  to  §  225.21 . 
"Forms" 

Proposal 

The  Working  Group  agreed  to  add  a 
new  subsection  §  225.21(j)  to  create  a 
new  form  (Form  FRA  F  6180.107), 
which  would  be  labeled  "Alternative 
Record  for  Illnesses  Claimed  to  Be 
Work-Related."  This  form  would  call  for 
the  same  information  that  is  included 
on  the  Form  FRA  F  6180.98  and  would 
have  to  be  completed  to  the  extent  that 
the  information  is  reasonably  available. 
A  further  discussion  of  the  natvire  of  this 
new  form  is  discussed  under  the 
revisions  to  §  225.25.  later  in  this 
preamble. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  The  changes  to  this  form 
have  been  adopted  as  proposed. 

P.  Technical  Revision  to  §225.23,  "Joint 
Operations" 

Proposal 

The  Working  Group  agreed  to  propose 
certain  minor  changes  to  the  regulatory 
text  (specifically,  to  §  225.23(a). 


concerning  joint  operations)  simply  to 
bring  it  into  conformity  with  the  other 
major  changes  to  the  regulatory  text  that 
are  proposed.  Note  that  for  purposes  of 
telephonic  reporting  in  joint  operations, 
the  dispatching  railroad  would  be 
required  to  maike  the  telephonic  report. 
See  proposed  §  225.9. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  The  regulatory  text 
amendments  have  been  a^ppted  as 
proposed. 

G.  Revisions  to  §225.25, 
'  'Recordkeeping ' ' 

1.  Privacy  Concern  Cases 
Proposal 

The  Working  Group  agreed  to  propose 
changes  to  the  regulatory  text  under 
§  225.25,  concerning  recordkeeping,  by 
revising  §  225.25(h)  to  address  a  class  of 
cases  described  by  OSHA  as  "privacy 
concern  cases."  OSHA  requires  an 
employer  to  give  its  employees  and  their 
representatives  access  to  injury  and 
illness  records  required  by  OSHA,  such 
as  the  OSHA  300  Log,  with  some 
limitations  that  apply  to  privacy 
concern  cases.  29  CFR  ;904.35(b)(2), 
1904.29(b).  A  "privacy  concern  case"  is 
defined  by  OSHA  in  29  CFR 
1904.29(b)(7):  one  type  of  a  privacy 
concern  case  is,  e.g.,  an  injury  or  illness 
to  an  intimate  body  part.  FRA  proposed 
to  define  the  term  similarly  in  §  225.5. 
In  privacy  concern  cases,  OSHA 
prohibits  recording  the  name  of  the 
injured  or  ill  employee  on  the  Log.  The 
words  "privacy  case"  must  be  entered 
in  lieu  of  the  employee's  name.  The 
employer  must  "keep  a  separate, 
confidential  list  of  the  case  numbers  and 
employee  names  for  your  privacy 
concern  cases  so  you  can  update  the 
cases  and  provide  the  information  to  the 
government  if  asked  to  do  so."  29  CFR 
1904.29(b)(6).  In  addition,  if  the 
employer  has  a  reasonable  basis  to 
believe  that  the  information  describing 
the  privacy  concern  case  may  be 
personally  identifiable  even  though  the 
employee's  name  has  been  left  out,  the 
employer  may  use  discretion  in 
describing  the  injury  or  illness.  The 
employer  must,  however,  enter  enough 
information  to  identify  the  cause  of  the 
incident  and  the  general  severity  of  the 
injury  or  illness,  but  need  not  include 
details,  e.g.,  a  sexual  assault  case  may  be 
described  as  an  injury  from  assault. 
By  contrast,  FRA  required  that  an 
employee  have  access  to  information  in 
the  FRA-required  Raihoad  Employee 
Injury  and/or  Illness  Record  (Form  FRA 
F  6180.98)  regarding  his  or  her  own 
injury  or  illness,  not  the  FRA-required 


records  regarding  injuries  or  illnesses  of 
other  employees.  1997's  §  225.25(a).  (b), 
(c).  This  rendered  the  FRA-required  log 
of  reportables  and  accountables  with  its 
information  on  the  name  and  Social 
Security  number  of  the  employee, 
inaccessible  to  other  employees.  Id. 
Additionally,  FRA  proposed  to  amend 
the  requirement  that  the  record  contain 
an  employee's  Social  Security  Number, 
opting  to  allow  a  railroad  to  enter  an 
employee's  identification  number 
instead.  See  2003's  §  225.25(b)(6). 
Therefore,  FRA  considered  this 
difference  a  sufficient  reason  not  to 
adopt  OSHA's  privacy  requirements 
with  regard  to  the  reportable  and, 
accountable  log. 

■  Comments  and  Final  Rule/Decision 

No  specific  conunents  were  received 
on  this  issue.  For  the  reasons  stated 
above,  the  regulatory  text  amendments 
have  been  adopted  as  proposed.  FRA 
intends  to  address  its  variation  from 
OSHA's  privacy  requirements  with 
regard  to  the  reportable  and  accountable 
log  in  the  MOU. 

Proposal 

Although  FRA  has  not  allowed  wide 
access  to  the  reportable  and  accountable 
log,  FRA  requires,  however,  the  posting  ^ 
in  a  conspicuous  place  in  each  of  the 
employer's  establishments,  certain 
limited  information  on  reportable 
accidents/incidents  that  occiured  at  the 
establishment,  thereby  making  this 
information  accessible  to  all  those 
working  at  the  establishment  and  not 
simply  the  particular  employee  who 
suffered  the  injury  or  illness. 
§  225.25(h).  That  Umited  information 
that  must  be  posted  includes  the 
incident  number  used  to  report  the  case, 
the  date  of  the  injury  or  illness,  the 
regular  job  title  of  the  employee 
involved,  and  a  description  of  the  injury 
or  condition.  Even  though  the  name  of 
the  employee  is  not  required  to  be 
listed,  the  identity  of  the  person  might 
in  some  cases  be  determined, 
particularly  at  small  establishments. 
Under  1997's  §  225.25(h)(15).  FRA 
permitted  the  raihoad  not  to  post  an 
injury  or  illness  at  the  establishment 
where  it  occurred  if  the  ill  or  injured 
employee  requested  in  writing  to  the 
railroad's  reporting  officer  that  the 
injury  or  illness  not  be  posted.  The 
proposed  revision  of  the  rule  concerning 
the  posting  of  injuries  or  illnesses 
would  be  consistent  with  OSHA's 
requirements  with  regard  to  its  Log.  but 
more  expansive  than  those 
requirements.  FRA  would  also  give 
railroads  discretion  not  to  provide 
details  of  the  uijury  or  condition  that 
constitutes  a  privacy  case. 
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Oomments  and  Final  Rule/Decision 

No  comments  were  received  on  these 
proposed  changes.  For  the  reasons 
stated  above,  the  amendments  have 
been  adopted  as  proposed.  FRA  intends 
to  address  these  slight  variations  from 
OSHA's  privacy  requirements  in  the 
MOU. 

Proposal 

Another  issue  relevant  to  reporting 
privacy  concern  cases  arose  in 
§  1904.29(b)(7)(vi)  of  OSHA's  January 
19,  2001.  Final  Rule,  which  stated  that 
musculoskeletal  disorders  were  not 
considered  privacy  concern  cases. 
OSHA  delayed  the  effective  date  of  this 
exclusion  until  January  1,  2003,  in  its 
October  12,  2001,  final  rule.  On  July  1, 
2002,  OSHA  proposed  to  delay  the 
effective  date  of  this  same  provision 
until  January  1,  2004.  and  requested 
comment  on  the  provision.  See  67  FR 
44124.  On  December  17.  2002.  OSHA 
published  a  fmal  rule  adopting  the 
proposed  delay.  See  67  FR  77165.  As 
the  issue  of  OSHA's  proposed  delay  of 
this  provision  was  not  before  the 
Working  Group  when  consensus  was 
reached.  FRA  sought  comment  on 
whether  or  not  this  exclusion  should  be 
adopted  if  OSHA's  proposed  January  1. 
2004.  delay  took  effect.  It  was  noted  that 
if  FRA  were  to  adopt  the  exclusion  as 
approved  by  the  Working  Group.  FRA 
would  be  doing  so  in  advance  of 
OSHA's  adoption  of  it  and  in  advance 
of  OSHA's  defining  the  very  term  that 
is  supposed  to  be  excluded,  a  result  that 
may  not  have  been  contemplated  by  the 
Working  Croup  when  it  agreed  to  the 
proposed  rule  text  on  this  issue  prior  to 
OSHA's  issuance  of  the  proposed  delay. 
See  discussion  concerning  reporting 
criteria  for  MSDs  at  section  "III.D.l."  of 
the  preamble,  above.  Even  if  OSHA 
chose  not  to  delay  the  effective  date  of 
this  provision  and  to  give  it  effect  on 
January  1.  2003.  FRA  sought  conunent 
on  whether  or  not  FRA  should  diverge 
from  OSHA  by  not  adopting  the 
exclusion. 

Comments 

Although  no  specific  comments  were 
received  regarding  the  adoption  of 
OSHA's  proposed  exclusion  of  MSDs 
from  the  definition  of  "privacy  concern 
case,"  FRA  raised  this  issue  at  the  post- 
NPRM  Working  Group  meeting.  FRA 
noted  that  because  OSHA  had  not  yet 
adopted  this  exclusion  and  had  not  even 
adopted  a  definition  of  MSDs  that 
would  indicate  what  should  be 
excluded,  it  would  not  make  sense  for 
FRA  to  adopt  this  exclusion.  When 
presented  with  the  issue  at  the  meeting, 
there  seemed  to  be  general  agreement  by 


all  concerned  to  have  this  exclusion  in 
the  definition  of  "privacy  concern  case" 
deleted  from  the  revised  part  225  and 
the  FRA  Guide. 

Final  Rule/Decision 

Because  OSHA  has  not  yet  adopted 
the  exclusion  of  MSDs  from  its 
definition  of  "privacy  concern  case," 
and  since  FRA  has  not  been  provided 
with  a  justification  for  departing  from 
OSHA  on  this  issue.  FRA  has  not 
adopted  the  e^lusion  of  MSDs  from  the 
definition  of  "privacy  concern  case"  in 
its  final  rule. 

Finally,  the  question  was  raised  in  the 
Working  Croup  whether  FRA's 
proposed  regulations  conformed  to  the 
Health  Insurance  Portability  and 
Accessibility  Act  of  1996  (Pub.  L.  104- 
191  (HIPAA))  and  to  the  Department  of 
Health  and  Human  Services'  regulations 
implementing  HIPAA  with  regard  to  the 
privacy  of  medical  records.  See  "the 
Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  65  FR 
82462  (Dec.  28,  2000),  codified  at  45 
CFR  parts  160  and  164.  Since  it  appears 
that  OSHA's  regulations  conform  to 
HIPAA,  and  FRA  proposes  to  conform 
to  OSHA  in  all  essential  respects  with 
regard  to  the  treatment  of  medical 
information,  FRA  believes  that  its  final 
regulations  will  not  conflict  with 
HIPAA  requirements. 

2.  Claimed  Illnesses  for  Which  Work- 
Relatedness  Is  Doubted 

a.  Recording  Claimed  Illnesses 

Proposal 

Under  the  1997  FRA  rule,  all 
accountable  or  reportable  injuries  and 
illnesses  were  required  to  be  recorded 
on  Form  FRA  F  6180.98,  "Railroad 
Employee  Injury  and/or  Illness  Record," 
or  an  equivalent  record  containing  the 
same  information.  The  subset  of  those 
cases  that  qualified  for  reporting  were 
then  reported  on  the  appropriate  forms. 
See  1997's  §225. 25(a).  (b).  If  the  case 
was  not  reported,  the  railroad  was 
required  to  state  a  reason  on  Form  FRA 
F  6180.98  or  the  equivalent  record.  See 
1997's  §  225.25{b)(26).  Although  this 
system  has  generally  worked  well, 
problems  have  arisen  with  respect  to 
accounting  of  claimed  occupational 
illnesses.  As  further  explained  below, 
railroads  are  subject  to  tort-based 
liability  for  illnesses  and  injuries  that 
arise  as  a  result  of  conditions  in  the 
workplace.  By  their  nature,  many 
occupational  illnesses,  particularly 
repetitive  stress  cases,  may  arise  either 
from  exposures  outside  the  workplace, 
inside  the  workplace,  or  a  combination 
of  the  two.  Accordingly,  issues  of  work- 
relatedness  become  very  prominent. 


Railroads  evaluate  claims  of  this  nature 
using  medical  and  ergonomic  experts, 
often  relying  upon  job  analysis  studies 
as  well  as  focusing  on  the  individual 
claims. 

With  respect  to  accounting  and 
reportability  under  part  225,  railroad 
representatives  stated  their  concern  that 
mere  allegations  (e.g.,  receipt  of  a 
complaint  in  a  tort  suit  naming  a  large 
number  of  plaintiffs)  not  give  rise  to  a 
duty  to  report.  They  added  that  many 
such  claims  are  settled  for  what 
amounts  to  nuisance  values,  often  with 
no  admission  of  liability  on  the  part  of 
the  railroad,  so  even  the  payment  of 
compensation  is  not  clear  evidence  that 
the  railroad  viewed  the  claim  of  work- 
relatedness  as  valid. 

Although  sympathetic  to  these 
concerns,  FRA  was  disappointed  in  the 
quality  of  data  provided  in  the  past 
related  to  occupational  illnesses. 
Indeed,  in  recent  years  the  number  of 
such  events  reported  to  FRA  has  been 
extremely  small.  FRA  has  an  obligation 
to  verify,  insofar  as  possible,  whether 
the  railroad's  judgments  rest  on  a 
reasonable  basis,  and  discharging  that 
respoilsibility  requires  that  there  be  a 
reasonable  audit  trail  to  verify  on  what 
basis  the  railroad's  decisions  were 
made.  While  the  basic  elements  of  the 
audit  trail  are  evident  within  the 
internal  control  plans  of  most  raifroads, 
this  is  not  universally  the  case. 

Accordingly,  FRA  asked  the  Working 
Group  to  consider  establishing  a 
separate  category  of  claimed  illnesses. 
This  category  would  be  comprised  of  (1) 
illnesses  for  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related;  (2)  illnesses  for 
which  the  raihoad  has  made  a 
preliminary  determination  that  the 
illness  was  not  work-related;  and  (3) 
illnesses  for  which  the  railroad  has 
made  a  final  determination  that  the 
illness  is  not  work-related.  These 
records  would  contain  the  same 
information  as  the  Form  FRA  F  6180.98, 
but  might  at  the  railroad's  election — 

•  Be  captioned  "alleged"; 

•  Be  retained  in  a  separate  file  from 
other  accountables;  and 

•  If  accountables  are  maintained 
electronically,  be  excluded  from  the 
requirement  to  be  provided  at  any 
railroad  establishment  within  4  hours  of 
a  request. 

This  would  permit  the  records  to  be 
kept  at  a  central  location,  in  either  paper 
or  electronic  format. 

The  railroad's  internal  control  plan 
would  be  required  to  specify  the 
custodian  of  these  records  and  where 
they  could  be  foimd.  For  any  case 
determined  to  be  reportable,  the 
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designation  "alleged"  would  be 
removed,  and  the  record  would  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner.  In  the  event  the  narrative  block 
(Form  FRA  F  6180.98,  block  39) 
indicated  that  the  case  was  not 
reportable,  the  explanation  contained  in 
that  block  would  record  the  reasons  the 
railroad  determined  that  the  case  was 
not  reportable,  making  reference  to  the 
"most  authoritative"  information  relied 
upon.  Although  the  Form  FRA  F 
6180.107  or  equivalent  would  not 
require  a  railroad  to  include  all 
supporting  documentation,  such  as 
medical  records,  it  would  require  a 
railroad  to  note  where  the  supporting 
documentation  was  located  so  that  it 
would  be  readily  accessible  to  FRA 
upon  request. 

FRA  believes  that  the  system  of 
accounting  for  contested  illness  cases 
described  above  will  focus 
responsibility  for  these  decisions  and 
provide  an  appropriate  audit  trail.  In 
addition,  it  will  result  in  a  body  of 
information  that  can  be  used  in  the 
future  for  research  into  the  causes  of 
prevalent  illnesses.  Particularly  in  the 
case  of  musculoskeletal  disorders,  it  is 
entirely  possible  that  individual  cases 
may  appear  not  to  be  work-related  due 
to  an  imperfect  understanding  of 
stressors  in  the  workplace.  Review  of 
data  may  suggest  the  need  for  further 
investigation,  which  may  lead  to 
practical  solutions  that  will  be 
implemented  either  imder  the  industrial 
hygiene  programs  of  the  railroads  or  as 
a  result  of  further  regulatory  action. 
Putting  this  information  "on  the  books" 
is  a  critical  step  in  sorting  out  over  time 
what  types  of  disorders  have  a  nexus  to 
the  workplace.  See  amendments  to 
§§  225.21,  225.25,  225.33,  and  225.35 
and  new  Chapter  13  of  the  2003  Guide. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  For  the  reasons  stated 
above,  FRA  has  adopted  the 
amendments  and  new  form  as  proposed. 

b.  FRA  Review  of  Railroads'  Work- 
Relatedness  Determinations 

Proposal 

Concern  arose  within  the  Working 
Group  regarding  how  FRA  planned  to 
review  a  reporting  officer's 
determination  that  the  illness  was  not 
work-related.  As  discussed  below  in 
section  "III.P.3."  of  the  preamble,  it  is 
the  railroad's  responsibility  to 
determine  whether  an  illness  is  work- 
related,  in  cormection  with  an 
inspection  or  audit,  FRA's  role  will  be 
to  determine  whether  the  reporting 


officer's  determination  was  reasonable. 
Even  if  FRA  disagrees  with  the  reporting 
officer's  determination  not  to  report, 
FRA  will  not  find  that  a  violation  has 
been  committed  as  long  as  the 
determination  was  reasonable.  FRA 
understands  that  this  is  consistent  with 
the  approach  OSHA  is  employing  under 
its  revised  rule,  and  in  any  event  it  is 
most  appropriate  given  the  assignment 
of  responsibility  for  reporting  to  the 
employing  railroad.  FRA  plans  to 
establish  access  to  appropriate  expert 
resources  (medical,  ergonomic,  etc.)  as 
necessary  to  evaluate  the  reasonableness 
of  railroad  decisions  not  to  report 
particular  cases. 

Comments  and  Final  Rule/Decision 

No  specific  cormnents  were  received 
on  this  issue.  FRA  has  adopted  the 
policy  as  proposed. 

3.  Technical  Amendments 


Proposal 

The  Working  Group  also  agreed  to 
propose  certain  minor  changes  to 
subsections  225.25(b)(16),  (b)(25),  (e)(8), 
and  (e)(24),  simply  to  bring  these 
subsections  into  conformity  with  the 
other  major  changes  to  the  regulatory 
text  that  are  proposed. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  these  changes.  For  the  reasons  stated 
above,  the  amendments  have  been 
adopted  as  proposed. 

H.  Addition  of  §225.39.  "FRA  Policy 
Statement  on  Covered  Data" 

Proposal 

FRA  proposed  to  add  a  new  section  to 
the  regulatory  text  that  would  include  a 
policy  statement  on  covered  data. 
Specifically,  §  225.39  would  state  that 
FRA  will  not  include  in  its  periodic 
summaries  of  data  for  the  number  of 
occupational  injuries  and  illnesses, 
reports  of  a  case,  not  otherwise 
reportable  under  part  225,  involving  (1) 
one  day  away  bom  work  when  in  fact 
the  employee  returned  to  work,  contrary 
to  the  written  recommendation  to  the 
employee  by  the  treating  physician  or 
other  licensed  health  care  professional; 
(2)  one  day  of  restricted  work  when  in 
fact  the  employee  was  not  restricted, 
contrary  to  the  vkTitten  recommendation 
to  the  employee  by  the  treating 
physician  or  other  licensed  health  care 
professional;  or  (3)  a  written  over-the- 
counter  medication  prescribed  at 
prescription  strength,  whether  or  not  the 
medication  was  taken. 


Comments 

AAR  commented  that  the  Guide 
needed  to  be  clearer  in  its  discussion  of 
covered  data  so  as  to  include:  a 
definition  of  that  term;  instructions  on 
how  to  report  such  cases;  and 
clarification  of  the  treatment  of  these 
cases  in  the  questions  and  answers 
section  of  the  Guide  and  in  the 
instructions  for  Form  FRA  F  6180.55a. 
In  its  comments  on  the  NPRM.  verbal 
comments  at  the  post-NPRM  Working 
Group  Meeting,  and  post-meeting  letter 
and  e-mail,  AAR  expressed  concern 
regarding  the  sharp  increase  in  the 
number  of  reportables  that  would  result 
upon  adoption  of  the  proposed  changes. 
In  order  to  soften  the  impact  of  these 
changes  on  raihoad  industry  data,  AAR 
requested  that  the  covered  data 
classification  be  extended  to  three  other 
areas  of  reporting: 

1.  One  Tune  Dosage  of  Prescription 
Medication 

In  the  revised  OSHA  regulation,  a 
one-time  dosage  of  a  prescription 
medication,  regardless  of  whether  it  is  a 
topical  medication  or  a  drug  that  is 
taken  orally,  is  now  considered  a 
reportable  event.  Multiple  treatments  or 
an  injection  have  always  been 
reportable.  AAR  requested  that  all  one- 
time dosages  be  classified  as  "covered 
data.'" 

2.  Oxygen  Therapy 

The  administration  of  oxygen  is  often 
a  matter  of  routine,  e.g.,  a  pre-hospital 
protocol  performed  by  an  Emergency 
Medical  Technician  (EMT).  The 
administration  of  oxygen,  in  and  of 
itself,  is  not  reportable.  However,  when 
oxygen  is  provided  in  response  to  "signs 
or  symptoms,"  the  case  becomes 
reportable.  Previously.  o5cygen 
administered  for  a  short  period  of  time 
was  classified  as  "first  aid"  and  not 
reportable,  but  OSHA  has  now  removed 
that  distinction.  AAR  requested  that 
oxygen  therapy  for  a  short  time  be 
classified  as  a  "covered  data"  case. 

3.  Hearing  Loss 

OSHA  has  revised  its  reporting  rules 
for  hearing  loss,  and  the  Working  Group 
acquiesced  in  adopting  OSHA's  new 
standard  in  FRA's  regulation.  AAR. 
however,  requested  that  the 
occupational  illness  cases  involving 
hearing  loss  under  the  new  OSHA 
regulation  be  classified  as  "covered 
data." 

Final  Rule/Decision 

Because  the  Working  Group  could  not 
reach  full  consensus  on  whether  to 
extend  covered  data  to  include  these 
additional  three  areas,  the  issues  were 
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presented  to  the  Administrator  for 
resolution. 

With  respect  to  one-time  dosages  of  a 
prescription  medication,  FRA 
concluded  that  the  one-time  treatment 
of  topical  medication  should  be  a 
"covered  data"  case,  because 
prescription  strength  Neosporin  is  often 
what  is  available  to,  and  applied  by,  the 
treating  medical  professional,  even 
when  over-the-counter  Neosporin 
would  likely  suffice.  Prescription 
medication  that  is  ingested  is  a  different 
matter.  Since  the  original  OSHA 
regulation,  major  advances  have  been 
made  with  designer  drugs  and  time- 
release  medications.  The  single  dosage 
prescription  medicines  have  replaced 
medicine  that  previously  would  have 
required  multiple  dosages.  Accordingly, 
FRA  has  concluded  that  medication 
ingested,  even  as  a  single  dosage  not  be 
listed  as  a  "covered  data"  case.  Jlie 
definition  of  "covered  data"  in  §  225.39 
and  the  corresponding  discussion  of 
"covered  data"  in  the  Guide  have  been 
amended  to  address  AAR's  concerns 
regarding  clarity  and  to  reflect  the 
addition  of  one-time  dosages  of  topical 
prescription  medication. 

With  respect  to  the  administration  of 
oxygen  issue,  FRA  has  determined  that 
the  administration  of  oxygen  should  not 
be  treated  as  "covered  data"  cases,  even 
if  such  administration  was  for  a  short 
time,  if  there  were  "signs  and 
symptoms"  that  triggered  the 
administration  of  oxygen.  This  is 
consistent  with  other  parts  of  the 
OSHA/FRA  reporting  requirements, 
such  as  the  administration  of  a  vaccine 
due  to  exposure  to  a  contagious  disease. 
If  the  employee  does  not  exhibit  any 
"signs  or  symptoms,"  then  the  case  is 
not  reportable;  however,  if  the  employee 
does  exhibit  signs,  then  the 
administration  of  the  vaccine  becomes 
reportable. 

As  discussed  earlier  in  section 
"IIl.D.l."  of  the  preamble,  FRA  decided 
not  to  classify  new  hearing  loss  cases  as 
"covered  data."  FRA  has  an  interest  in 
maintaining  the  integrity  and  value  of 
its  database. 

/.  Revisions  to  Chapter  1  of  the  Guide, 
"Overview  of  Accident/Incident 
Reporting  and  Recordkeeping 
Requirements' 

Proposal 

Chapter  1  of  the  Guide  was  revised  to 
reflect  the  major  changes  to  part  225  and 
the  rest  of  the  Guide,  such  as  important 
definitions,  the  revision  of  the 
telephonic  reporting  requirement,  and 
the  revision  of  the  reportability  criteria 
in  §  225.19(d).  In  addition,  Chapter  1 
has  been  revised  to  change  the  closeout 


date  for  the  reporting  year.  Under  FRA's 
reporting  requirements,  in  effect  since 
1997,  railroads  were  permitted  until 
April  15  to  close  out  their  accident/ 
incident  records  for  the  previous 
reporting  year.  1997  Guide.  Ch.  1,  p.  11. 
FRA  has  amended  its  Guide  to  extend 
the  deadline  for  completing  such 
accident/incident  reporting  records 
until  December  1 ,  and  will  extend  the 
deadline  even  beyond  that  date  on  a 
case-by-case  basis  for  individual  records 
or  cases,  if  warranted. 

Comments  and  Final  Rule/Decision 

Comments  received  will  be  discussed 
in  context  with  the  issues  as  stated 
elsewhere  in  this  preamble. 

/.  Revisions  to  Chapter  6  of  the  Guide, 
Pertaining  to  Form  FRA  F  6180.55a, 
"Railroad  Injury  and  Illness  Summary 
(Continuation  Sheet)" 

FRA  has  amended  its  Guide  to  bring 
it,  for  the  most  part,  into  conformity 
with  OSHA's  recently  published  Final 
Rule  on  recordkeeping  and  reporting. 
The  Working  Group  also  wanted  to 
make  it  clear,  by  noting  in  Chapter  6, 
that  railroads  are  not  required  to  report 
occupational  fatalities,  injuries,  and 
illnesses  to  OSHA  if  FRA  and  OSHA 
have  entered  into  an  MOU  that  so 
provides. 

Under  OSHA's  Final  Rule,  reporting 
requirements  have  changed  in  many 
'  ways,  several  of  which  are  described 
below.  See  also  §  225.39  regarding 
FRA's  treatment  of  cases  reportable 
under  proposed  part  225  solely  because 
of,  e.g.,  recommended  days  away  from 
work  that  are  not  actually  taken. 

1 .  Changes  in  How  Days  Away  from 
Work  and  Days  of  Restricted  Work  Are 
Counted 

Proposal    I 

Under  OSHA's  Final  Rule,  if  a  doctor 
orders  a  patient  to  rest  and  not  retij^p 
to  work  for  a  number  of  days,  or 
recommends  that  an  employee  engage 
only  in  restricted  work,  for  purposes  of 
reporting  days  away  from  work  or 
restricted  work,  an  employer  must 
report  the  actual  number  of  days  that 
the  employee  was  ordered  not  to  return 
to  work  or  ordered  to  restrict  the  type 
of  work  performed,  even  if  the  employee 
decides  to  ignore  the  doctor's  orders  by 
opting  to  retiim  to  work  or  to  work 
without  restriction.  Specifically,  under 
OSHA's  Final  Rule, 

If  a  physician  or  other  licensed  health  care 
professional  recommends  days  away,  you 
should  encourage  your  employee  to  follow 
that  recommendation.  However,  the  days 
away  must  be  recorded  whether  the  injured 
or  ill  employee  follows  the  physician  or 


licensed  health  care  professional's 
recommendation  ur  not. 

29  CFR  1904.7(b}(3)(ii).  FRA  agrees  with 
the  position  taken  by  OSHA,  that  the 
employee  should  be  encouraged  to 
follow  the  doctor's  advice  about  not 
reporting  to  work  and/or  taking 
restricted  time  to  allow  the  employee  to 
heal  from  the  injury. 

OSHA  states  a  similar  rule  with 
respect  to  reporting  the  number  of  days 
of  recommended  restricted  duty. 
Specifically,  OSHA's  final  rule  states, 

May  I  stop  counting  days  if  an  employee 
who  is  away  from  work  because  of  an  injury 
or  illness  retires  or  leaves  my  company?  Yes, 
if  the  employee  leaves  your  company  for 
some  reason  unrelated  to  the  injury  or 
illness,  such  as  retirement,  a  plant  closing,  or 
to  take  another  job,  you  may  stop  counting 
days  away  from  work  or  days  of  restricted/ 
job  transfer.  If  the  employee  leaves  your 
company  because  of  the  injury  or  illness,  you 
must  estimate  the  number  of  days  away  or 
days  of  restriction/job  transfer  and  enter  the 
day  count  on  the  300  Log. 

29  CFR  1904.7(b)(3)(viii).  In  contrast, 
under  FRA's  1997  Guide,  a  railroad  was 
only  required  to  report  the  actual 
number  of  days  that  the  employee  did 
not  return  to  work  or  was  on  restricted 
work  duty  due  to  a  work -related  injury 
or  illness:  "A  record  of  the  actual  coimt 
of  these  days  must  be  maintained  for  the 
affected  employee."  See  1997  Guide, 
Ch.  6,  pp.  13-14. 

There  was  much  discussion  at  the 
Working  Group  meetings  as  to  whether 
FRA  should  conform  to  OSHA's  final 
rule  with  respect  to  reporting  the 
number  of  days  away  from  work  or 
number  of  days  of  restricted  duty.  Some 
Working  Group  members  wanted  to 
leave  FRA's  current  reporting  system  in 
place,  while  others  saw  merit  in  OSHA's 
approach.  FRA  representatives  met  with 
OSHA  representatives  to  address  this 
issue.  OSHA  insisted  that  since  it  tracks 
an  index  of  the  severity  of  injuries,  with 
days  away  from  work  being  the  most 
severe  non-fatal  injuries  and  illnesses,  it 
was  important  to  OSHA  to  maintain  a 
uniform  database  and  have  those  types 
of  injuries  captiu^d  in  its  statistics. 

A  compromise  was  reached  on  the 
issue  of  reporting  the  number  of  days 
away  and  number  of  days  of  restricted 
work  activity  that  was  acceptable  both 
to  the  Working  Group  and, 
preliminarily,  to  OSHA.  Specifically, 
FRA  proposed  that  if  no  other  reporting 
criteria  apply  but  a  doctor  orders  a 
patient  to  rest  and  not  to  report  to  work 
for  a  number  of  days  because  of  a  work- 
related  injury  or  illness,  the  railroad 
must  report  the  case  under  a  special 
category  called  "covered  data."  The 
Guide  would  explain  how  this  covered 
data  would  be  coded.  The  principal 


purpose  of  collecting  covered  data  is  so 
that  this  information  can  be  provided  to 
DOL  for  inter-industry  comparison.  The 
general  rule  is  as  follows:  Where  a 
doctor  orders  days  of  rest  for  an 
employee  because  of  a  work-related 
injiuy  or  illness,  the  railroad  must 
report  the  resulting  actual  days  away 
from  work  unless  fiie  employee  misses 
no  days  of  work  because  of  the  injury 
or  illness,  in  which  case,  the  railroad 
must  report  one  day.  Note:  If  the 
employee  takes  more  days  than  the 
doctor  ordered,  the  railroad  must  still 
report  actual  days  away  from  work 
unless  the  railroad  can  show  that  the 
employee  should  have  retiuned  to  work 
sooner.  The  following  examples 
illustrate  the  application  of  this 
principle  in  combination  with  existing 
requirements  that  would  be  carried 
forward. 

•  If  the  doctor  orders  the  patient  to 
five  days  of  rest,  and  the  employee 
reports  to  work  the  next  day  and  takes 
no  other  days  off  as  a  result  of  the  injiury 
or  illness,  the  railroad  must  report  one 
day  away  from  work.  (This  case  would 
be  separately  coded  and  not  included  in 
FRA  accident/incident  aggregate 
stsitistics.) 

•  If,  on  the  other  hand,  the  employee 
takes  three  days  of  rest,  when  the  doctor 
ordered  five  days  of  rest,  then  the 
railroad  must  report  the  actual  number 
of  days  away  from  work  as  three  days 
away  from  work. 

•  Of  course,  if  the  doctor  orders  five 
days  of  rest  and  the  employee  takes  five 
days  of  rest,  then  the  railroad  must 
report  the  full  five  days  away  from 
work. 

•  Finally,  if  the  doctor  orders  five 
days  of  rest,  and  the  employee  takes 
more  than  the  five  days  ordered,  then 
the  railroad  must  report  the  actual 
number  of  days  away  from  work,  imless 
the  railroad  can  show  that  the  employee 
should  have  returned  to  work  sooner 
than  the  employee  actually  did. 

FRA  noted  that  it  may  be  appropriate 
to  take  into  consideration  special 
circumstances  in  determining  the 
appropriate  reporting  system  for  the 
railroad  industry.  While  qpmpensation 
for  injuries  and  illnesses  in  most 
industries  is  determined  under  state- 
level  worker  compensation  systems, 
which  provide  recovery  on  a  "no-fault" 
basis  with  fixed  benefits,  railroad  claims 
departments  generally  compensate 
railroad  employees  for  lost  workdays 
resulting  from  injuries  or  occupational 
illnesses.  In  the  event  a  railroad 
employee  is  not  satisfied  with  the  level 
of  compensation  offered  by  the  railroad, 
the  injured  or  ill  employee  may  seek 
relief  under  FELA  (Federal  Employer's 
Liability  Act),  which  is  a  fault-based 


system  and  subject  to  full  recovery  for 
compensatory  damages.  Further, 
railroad  employees  generally  are  subject 
to  a  federally-administered  sickness 
program,  which  provides  benefits  less 
generous  than  imder  some  private  sector 
plans.  Although  it  is  not  readily 
apparent  in  any  quantitative  sense  how 
this  combination  of  factors  influences 
actual  practices  with  respect  to  medical 
advice  provided  and  employee 
decisions  to  retvun  to  work,  clearly  the 
external  stimuli  are  different  than  one 
would  expect  to  be  foimd  in  a  typical 
workplace.  Accordingly,  it  seemed 
appropriate  that  the  Working  Group 
found  it  wise  to  recommend  that  FRA 
adopt  a  compromise  approach  that 
blends  the  new  OSHA  approach  with 
the  traditional  emphasis  on  actual 
outcomes.  The  approach  described 
above  will  foster  continuity  in  rail 
accident/incident  trend  analysis  while 
permitting  inter-industry  comparability, 
as  well. 

Comments 

In  its  comments,  AAR  sought 
clarification  as  to  whether  the  same 
principles  that  applied  to  counting  days 
away  from  work  applied  to  coimting 
days  of  restricted  work.  AAR  also 
commented  that  the  Guide  needed  to  be 
clearer  in  its  discussion  of  covered  data. 
At  the  post-NPRM  Working  Group 
meeting,  FRA  confirmed  that  the  same 
principles  that  applied  to  counting  days 
away  from  work  would  also  apply  to 
coimting  days  of  restricted  work  and 
vice  versa. 

Final  Rule/Decision 

With  some  slight  modifications  in 
accordance  with  AAR's  request  for 
greater  clarity,  FRA  has  adopted  the 
proposed  method  for  counting  days 
away  from  work  and  days  of  restricted 
work.  FRA  will  address  the  slight 
variations  on  this  issue  in  its  MOU  with 
OSHA. 

2.  Changes  in  the  "Cap"  oa  Days  Away 
From  Work  and  Days  Restricted; 
Including  All  Calendar  Days  in  the 
Count  of  Days  Away  From  Work  and 
Days  of  Restricted  Work  Activity 

Proposal 

In  addition,  to  conform  to  OSHA's 
Final  Rule,  FRA  proposed  amendments 
to  its  Guide  that  lower  the  maximiun 
number  of  days  away  or  days  of 
restricted  work  activity  that  must  be 
reported,  fr#m  365  days  to  180  days, 
and  change  the  method  of  counting  days 
away  frtim  work  and  days  of  restricted 
work  activity.  The  Working  Group  noted 
that  counting  calendar  days  is 
administratively  simpler  for  employers 
than  counting  scheduled  days  of  work 


that  are  missed.  Using  this  simpler 
method  of  counting  days  away  froni 
work  provides  employers  who  keep 
records  some  relief  from  the 
complexities  of  counting  days  away 
from  work  xmder  FRA's  former  system. 
Moreover,  the  calendar  day  approach 
makes  it  easier  to  coinpare  an  injury/ 
illness  date  with  a  retum-to-work  date 
and  to  compute  the  difference  between 
those  two  dates.  The  calendar  method 
also  facilitates  computerized  day 
coimts.  In  addition,  calendar  day  counts 
are  a  better  measiue  of  severity,  because 
they  are  based  on  the  length  of  disability 
instead  of  being  dependent  on  the 
individual  employee's  work  schedule. 
Accordingly,  FRA  proposed  to  adopt 
OSHA's  approach  of  counting  calendar 
days  because  this  approach  was  easier 
than  the  former  system  and  provided  a 
more  accurate  and  consistent  measure  of 
disability  duration  resulting  from 
occupational  injury  and  illness  and  thus 
would  generate  more  reliable  data. 
,  Under  FRA's  1997  Guide,  days  away 
ftom  work  and  days  of  restricted  work 
activity  were  counted  only  if  the 
employee  was  scheduled  to  work  on 
those  days.  In  the  2003  Guide,  because 
it  is  a  preferred  approach,  and  to  be 
consistent  with  OSHA's  Final  Rule, 
days  away  from  work  includes  all 
calendar  days,  even  a  Saturday,  Simday, 
holiday,  vacation  day.  or  other  day  off, 
after  the  day  ef  the  injury  and  before  the 
employee  reports  to  work,  even  if  the 
employee  was  not  scheduled  to  work  on 
those  days. 

Comments 

Although  there  were  no  specific 
comments  directly  related  to  the 
proposed  180-day  cap  amendment, 
there  was  a  comment  with  respect  to  an 
alleged  disparity  between  the  time 
period  of  the  proposed  cap  and  the  time 
period  of  a  pre-existing  requirement  for 
updating  reports.  AAR  commented  that 
there  was  a  disparity  between  the 
proposed  Guide's  discussion  of 
updating  reports  and  the  discussion  that 
took  place  in  the  RSAC  meetings.  The 
proposed  Guide  stated  that  railroads 
were  required  to  monitor  employee 
illnesses  and  injuries  for  180  days  after 
the  occurrence  of  the  injury  or  the 
diagnosis  of  the  illness  and  update 
accident/incident  reports  diu-ing  that 
period.  See  Question  and  Answer  No. 
91  in  the  proposed  Guide,  Ch-  6,  pp.  34- 
35.  AAR  concluded  that  this  policy  was 
inconsistent  with  FRA's  requirement 
that  a  railroad  file  late  reports  for  up  to 
five  years  after  the  end  of  the  calendar 
year  to  which  the  reports  relate.  See 
proposed  Guide,  Ch.  1,  p.  12.  It  appears 
there  was  some  confusion  on  what  had 
actually  been  agreed  upon  related  to  this 
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comment  and  the  difference  in  the 
requirement  to  update  an  injury  versus 
an  occupational  illness,  since 
occupational  illnesses  become 
reportable  on  the  date  of  diagnosis. 
At  the  post-NPRM  meeting,  FRA 
explained  that  the  requirements  were 
not  inconsistent.  There  is  a  difference 
between  monitoring  (for  180  days)  an 
illness  or  injury  about  which  the 
raihoad  had  prior  knowledge,  or  already 
reported  or  listed  as  an  accountable, 
versus  having  to  file  a  late  report  for 
injuries  or  illnesses  that  were  never 
reported  in  any  form  but  should  h^ve 
been.  With  respect  to  the  cases  being 
monitored,  the  five-year  reporting 
o'bligation  would  only  hold  the  railroad 
responsible  for  failing  to  report  a  change 
in  an  employee's  illness  or  injury  that 
occurred  within  the  180-day  monitoring 
period.  Thus,  if  a  change  occurred  on 
the  180th  day,  and  the  railroad  did  not 
discover  its  error  in  failing  to  report 
until  two  years  later,  an  obligation  to 
file  a  late  report  woidd  still  exist,  but  if 
a  change  occurred  on  the  181st  day,  the 
railroad  is  no  longer  under  an  obligation 
to  actively  monitor  or  investigate  the 
case  and  would  not  be  held  accountable 
for  failing  to  report  such  a  change  one 
day,  one  year,  or  five  years  later.  If  a 
raihoad  is  provided  with  information  or 
documentation  of  consequences  that  the 
employee  claims  is  related  to  an  injury 
that  occurred  more  than  180  days  ago, 
the  railroad  would  have  to  handle  the 
injury  as  it  would  a  new  case. 

Final  Rule/Decision 

FRA  has  adopted  the  180-day  cap  as 
proposed.  The  new  cap  reflects  Working 
Group  agreement  that  reportable  and 
accountable  injuries  are  tracked  for  180 
days  from  the  date  of  the  incident. 
However,  if  an  injury  becomes 
reportable  during  that  monitoring/ 
tmcking  period,  the  carrier  will  report  it 
when  it  becomes  known,  even  after  the 
180  days.  This  approach  differs  slightly 
from  OSHA's  approach,  which  appears 
to  require  an  employer  to  continue 
counting  days  until  the  180-day 
maximum  is  reached,  regardless  of 
whether  those  days  were  consecutive  or 
intermittent.  Thus,  an  employer  may 
have  to  monitor  or  track  an  injury  for 
more  than  180  days.  In  contrast,  FRA's 
cap  of  180  days  will  only  be  reached  if 
the  employee  misses  those  days 
consecutively.  It  has  generally  been 
FRA's  experience  that  a  reportable 
injury  will  meet  one  or  more  of  the 
general  reportability  criteria  within  the 
180-day  time  frame  and  that  only  a  few 
cases  continue  to  result  in  missed  days 
beyond  this  time  frame.  Additionally, 
this  difference  would  not  likely  have  a 
substantial  effect  on  the  data  for 


purposes  of  OSHA's  severity  index, 
since  under  that  index  120  days  away 
from  work  missed  intermittently  over  a 
180-day  period  would  be  comparable  in 
severity  to  180  days  missed 
consecutively,  or  180  days  missed 
intermittently  over  a  two-year  period. 
Thus,  FRA  has  concluded  that  the 
burden  on  the  employer  of  having  to 
monitor  a  case  for  as  long  a  period  as 
necessary  to  compile  180  days  away 
from  work  outweighs  the  benefit  of 
capturing  more  days  in  a  few  cases  by 
adopting  an  intermittent  180-day  cap. 
FRA  has  added  to  the  2003  Guide  an 
explanation  of  the  difference  in 
occupational  illness  reporting  versus 
injury  and  has  clarified  the  discussion 
concerning  the  required  time  period  for 
monitoring  and  how  it  relates  to 
updating  reports.  FRA  will  address  the 
differences  in  the  180-day  cap  in  its 
MOU  with  OSHA. 

3.  Definitions  of  "Medical  Treatment" 
and  "First  Aid" 

Proposal 

FRA's  1997  Guide  indicated  what 
constituted  "medical  treatment"  and 
what  constituted  "first  aid"  and  how  to 
categorize  other  kinds  of  treatment.  See 
1997  Guide,  Ch.  6.  pp.  6-9.  As  stated  in 
the  1997  Guide,  "medical  treatment" 
rendered  an  injury  reportable.  If  an 
injury  or  illness  required  only  "first 
aid,"  the  injiuy  was  not  reportable,  but 
was,  instead,  accountable.  Under 
OSHA's  final  rule,  a  list  is  provided  of 
what  constitutes  "first  aid."  29  CFR 
1904.7(b)(5).  If  a  particular  procedure  is 
not  included  on  that  list,  and  does  not 
fit  into  one  of  the  two  categories  of 
treatments  that  are  expressly  defined  as 
not  medical  treatment  (diagnostic 
procedures  and  visits  for  observation  or 
coimseling),  then  the  procedure  is 
considered  to  be  "medical  treatment." 
Id.  FRA  proposed  to  amend  its 
regulations  and  Guide  to  conform  to 
OSHA's  definition  and  new  method  of 
categorizing  what  constitutes  medical 
treatment  and  first  aid.  Specifically, 
FRA  proposed  to  amend  its  regulations 
and  the  Guide  to  address  the  following 
four  items: 

a.  Counseling.  Under  FRA's 
"definitions"  section  of  its  regulations, 

*  *  *  Medical  treatment  also  does  not 
include  preventive  emotional  trauma 
counseling  provided  by  the  railroad's 
employee  counseling  and  assistance  officer 
unless  the  participating  worker  has  been 
diagnosed  as  having  a  mental  disorder  that 
was  signi^cantiy  caused  or  aggravated  by  an 
accident/incident  and  this  condition  requires 
a  regimen  of  treatment  to  correct. 

See  §  225.5.  In  contrast,  under  OSHA's 
final  rule,  "medical  treatment  does  not 


include:  (A)  Visits  to  a  physician  or 
other  licensed  health  care  professional 
solely  for  observation  or  counseling. 
*   *   *"  Emphasis  added.  See  29  CFR 
1904.7(b){5)(i).  Accordingly,  to  conform 
to  OSHA's  final  rule,  FRA  proposed  to 
amend  its  definition  of  "medical 
treatment"  to  exclude  counseling  as  a 
type  of  medical  treatment.  See  proposed 
§225.5. 

b.  Eye  patches,  butterfly  bandages, 
Steri-Strips'^^,  and  similar  items.  Under 
FRA's  1 997  Guide,  use  of  an  eye  patch, 
butterfly  bandage,  Steri-Strip'"^,  or 
similar  item  was  considered  medical 
treatment,  rendering  the  injury 
reportable.  Under  OSHA's  final  rule, 
however,  use  of  an  eye  patch,  butterfly 
bandage,  or  Steri-Strip''^  is  considered 
to  be  first  aid  and,  therefore,  not 
reportable.  In  order  to  conform  FRA 's 
Guide  to  OSHA's  Final  Rule,  FRA 
proposed  to  amend  the  Guide  so  that 
use  of  an  eye  patch,  butterfly  bandage, 
or  Steri-Strip'"^  would  be  considered 
first  aid. 

.  c.  Inunobilization  of  a  body  part. 
Under  FRA's  1997  Guide, 
immobilization  of  a  body  part  for 
transport  purposes  was  considered 
medical  treatment.  Given,  however,  that 
OSHA's  final  rule  considers 
immobilization  of  a  body  part  for 
transport  to  be  first  aid,  FRA  proposed 
to  amend  its  Guide  so  that 
inunobilization  of  a  body  part  solely  for 
purposes  of  transport  woidd  be 
considered  first  aid. 

d.  Prescription  versus  non- 
prescription medication.  Under  FRA's 
1997  Guide,  a  doctor's  order  to  take 
over-the-counter  medication  was  not 
considered  medical  treatment  even  if  a 
doctor  ordered  a  dosage  of  the  over-the- 
counter  medication  at  prescription 
strength.  Under  OSHA's  final  rule, 
however,  a  doctor's  order  to  take  over- 
the-counter  medication  at  prescription 
strength  is  considered  medical 
treatment  rather  than  first  aid.  For 
example,  under  OSHA's  final  rule,  if  a 
doctor  orders  a  patient  to  take 
simultaneously  three  200  mg.  tablets  of 
over-the-counter  Ibuprofen,  this  case 
would  be  reportable,  since  467  mg.  of 
Ibuprofen  is  considered  to  be 
prescription  strength. 

The  Working  Group  struggled  with 
this  issue.  On  the  one  hand,  it  is  a 
legitimate  concern  that  reportability  not 
be  manipulated  by  encouraging 
occupational  clinics  to  substitute  a  non- 
prescription medication  when  a 
prescription  medication  is  indicated. . 
That  result,  however,  may  be  more 
himiane  than  a  circumstance  in  which 
the  medical  provider  is  wrongly 
encouraged  not  to  order  an  appropriate 
dosage. 
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Further,  in  some  cases,  physicians 
may  direct  the  use  of  patent  medicines 
simply  to  save  the  employee  the  time  of 
filling  a  prescription  or  simply  to  hold 
down  costs  to  the  insurer.  Also,  the 
physician  may  find  the  over-the-counter 
preparation  to  be  more  suitable  in  terms 
of  formulation,  including  rate  of  release 
and  absorption. 

As  in  the  case  of  recommended  days 
away  from  work  not  taken  (discussed 
above),  the  Working  Group  settled  on 
recommending  a  compromise  position. 
Where  the  treating  health  care 
professional  directs  in  writing  the  use  of 
a  non-prescription  medication  at  a  dose 
equal  to  or  greater  than  that  of  the 
minimum  amoimt  typically  prescribed, 
and  no  other  reporting  criterion  applies, 
the  raihoad  would  report  this  as  a 
special  case  ("covered  data"  imder 
§§  225.5  and  225.39).  FRA  explored 
whether  it  was  practical  to  add  to 
Chapter  6  of  the  2003  Guide,  a  list  of 
commonly  used  over-the-counter 
medications,  including  the  prescription 
strength  for  those  medications.  FRA  has 
concluded  that  this  list  would  be 
helpful  to  the  regulated  community; 
thus,  a  list  of  over-the-counter 
medications  that  conforms  to  OSHA's 
published  standards  has  been  added  to 
Chapter  6.  If  OSHA  revises  its  hst  of 
over-the-counter  medications  in  the 
futiu'e,  the  revised  list  will  be  posted  on 
FRA's  Web  site  at  http:// 
safetydata.fra.dot.gov/guide.  As  covered 
data,  the  case  would  be  included  in 
aggregate  data  provided  to  DOL,  but 
would  not  be  included  in  FRA's 
periodic  statistical  summaries.  FRA 
would  have  the  data  available  to 
reference,  and  if  a  pattern  of  apparent 
abuse  emerged,  FRA  could  examine 
both  the  working  conditions  in  question 
and  also  review  possible  further 
amendments  to  these  reporting 
regulations. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
concerning  the  above-proposed  changes 
to  the  definitions  of  "medical 
treatment"  and  "first  aid."  For  the 
reasons  stated  above,  the  changes  have 
been  adopted  as  proposed.  However,  the 
issue  was  raised  with  respect  to  the 
classification  of  the  administration  of 
oxygen  and  one-time  dosages  of 
prescription  medication.  These  issues 
were  resolved  by  FRA,  and  the 
provisions  have  been  amended 
'   accordingly.  For  a  more  detailed 
discussion,  please  see  section  "III.H,"  of 
the  preamble,  above. 


K.  Revisions  to  Chapter  7  of  the  Guide, 
"Rail  Equipment  Accident/Incident 
Report" 

Proposal  , 

To  allow  for  better  analysis  of  railroad 
accident  data,  FRA  proposed  to  amend 
Chapter  7  of  the  Guide  to  include  the 
new  codes  for  remote  control 
locomotive  operations,  and  for  reporting 
the  location  of  a  rail  equipment 
accident/incident  using  longitude  and 
latitude  variables.  See  also  sections 
"in.M."  and  "III.P.l."  of  the  preamble, 
below. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
For  the  reasons  stated  above,  the 
amendments  have  been  adopted  as 
proposed. 

L.  New  Chapter  12  of  the  Guide  on 
Reporting  by  Commuter  Railroads 

Proposal 

FRA  has  been  faced  with  a  number  of 
commuter  rail  service  reporting  issues. 
For  example,  in  reviewing  accident/ 
incident  data  using  automated 
processing  routines,  FRA  could  not 
distinguish  Amtrak's  commuter 
activities  from  its  intercity  service,  and 
could  not  always  distinguish  between  a 
commuter  raihoad  that  ran  part  of  its 
operation  £Uid  contracted  for  another 
part  of  its  operation  with  a  freight 
railroad.  FRA  developed  alternative 
strategies  with  the  affected  railroads  for 
collecting  these  data  to  ensure  that 
commuter  rail  operations  accurately 
reflected  the  entire  scope  of  operations, 
yet  did  not  increase  the  burden  of 
reporting  for  affected  raihoads.  This 
issue  also  arose  in  the  context  of  an 
NTSB  Safety  Recommendation.  R-97- 
11,  following  NTSB's  investigation  of  a 
collision  on  February  16,  1996,  in  Silver 
Spring,  Maryland,  between  an  Amtrak 
passenger  train  and  a  MARC  commuter 
train.  During  the  accident  investigation, 
NTSB  requested  from  FRA  a  five-year 
accident  history  for  commuter  railroad 
operations.  FRA  was  not,  however,  able 
to  provide  a  composite  accident  history 
for  some  of  the  commuter  railroad 
operations  because  they  were  operated 
imder  contract  with  Amtrak  and  other 
freight  raihoads,  and  the  accident  data 
for  some  commuter  railroads  were 
commingled  with  the  data  of  Amtrak 
and  the  other  contracted  freight 
railroads.  Accordingly,  NTSB's  Safety 
Recommendation  R-97-11  addressed  to 
FRA  read  as  follows:  "Develop  and 
maintain  separate  identifiable  data 
records  for  commuter  and  intercity  rail 
passenger  operations." 


When  RSAC  Task  Statement  2001-1 
was  presented,  FRA  determined  that  a 
new  chapter  in  the  Guide  was  needed  to 
address  NTSB's  and  FRA's  concerns 
regarding  commuter  railroad  reporting. 
At  the  initial  May  2001  meeting.  FRA 
representatives  presented  the  issue  to 
the  Working  Group.  FRA  representatives 
were  tasked  to  develop  a  chapter 
specifically  dealing  with  commuter  rail 
reporting.  In  the  August  2001  Working 
Group  meeting,  FRA  presented  a  draft  of 
the  new  chapter.  A  task  group  was 
formed  that  included  representatives  of 
Amtrak,  Metra,  APTA,  and  FRA.  The 
new  Chapter  12  was  presented  in 
November  of  2001  to  the  entire  Working 
Group,  and  the  Working  Group  accepted 
the  chapter  in  its  entirety. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
For  the  reasons  stated  above,  Chapter  12 
has  been  adopted  as  proposed. 

M>  Changes  in  Reporting  of  Accidents/ 
Incidents  Involving  Remote  Control 
Locomotives 

Proposal 

An  FRA  notice  entiUed,  "Notification 
of  Modification  of  Information 
Collection  Requirements  on  Remote 
Control  Locomotives,"  stated  that  the 
Special  Study  Blocks  on  the  rail 
equipment  accident  report  and 
highway-rail  crossing  report,  as  well  as 
special  codes  in  the  narrative  section  of 
the  'Injury  and  Illness  Summary  Report 
(Continuation  Sheet),"  were  for  only 
temporary  use  until  part  225  and  the 
Guide  were  amended.  65  FR  79915,  Dec. 
20,  2000.  At  the  November  2001 
Working  Group  meeting,  some  members 
raised  the  issue  of  addressing  this 
statement  in  FRA's  notice  and  the  need 
to  craft  regular  means  for  reporting 
accidents/incidents  involving  remote 
control  locomotives  (RCL).  In  response, 
a  special  task  group  was  formed  to  study 
the  reporting  of  RCL-related  rail 
equipment  accidents,  highway-rail 
crashes,  and  casualties. 

In  December  of  2001 ,  the  task  group 
initially  decided  to  recommend 
modifying  the  "Rail  Equipment 
Accident/Incident  Report  Form"  (FRA  F 
6180.54)  and  the  'Highway-Rail  Grade 
Crossitjig  Accident/Incident  Report 
Form"  (FRA  F  6180.57)  to  add  an 
additional  block  to  capture  RCL 
operations,  but  the  task  group  was  not 
able  to  reach  consensus  on  the  "Injury 
and  Illness  Summary  Report 
(Continuation  Sheet)"  (FRA  F  6180.55a). 

Railroad  representatives  were  i 
concerned  about  modifying  the 
accident/incident  database  with    • 
additional  data  elements.  The  FRA 
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representatives  proposed  a  new, 
modifled  coding  scheme  that  utilized 
the  Probable  Reason  for  Injury/Illness 
Code  field  in  the  set  of  Circumstance 
Codes  and  also  included  some 
additional  Event  Codes  and  two  special 
Job  Codes. 

During  a  subsequent  Working  Group 
-meeting,  a  new  element  was  added  as 
Item  30a,  "Remote  Control 
Locomotive,"  on  the  "Rail  Equipment 
Accident/Incident  Report"  form  to 
allow  entry  of  one  of  four  possible, 
values: 

"0" — Not  a  remotely  controlled 
operation; 

"1" — Remote  control  portable 
transmitter; 

"2" — Remote  control  tower  operation; 
and 

"3" — Remote  control  portable 
transmitter — more  than  one  remote 
control  transmitter. 
For  the  "Highway-Rail  Grade  Crossing 
Accident/Incident  Report"  form  to 
capture  RCL  operations,  the  "Rail 
Equipment  Involved"  block  was 
modified  to  add  three  additional  values: 

"A" — Train  pulling — RCL; 

"B" — Train  pushing — RCL;  and 

"C"— Train  standing— RCL. 
These  recommendations  were  accepted 
by  (he  Working  Group,  as  well  as  the 
changes  in  the  Job  Codes  and 
Circumstance  Codes  for  the  "Injury  and 
Illness  Summary  Report  (Continuation 
Sheet)." 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
regarding  the  changes  in  the  reporting  of 
accidents/incidents  involving  remote 
control  locomotives.  The  amendments 
have  been  adopted  as  proposed.  See 
also  discussion  concerning  changes  in 
Circumstance  Codes  in  section  "lU.N." 
of  this  preamble,  below. 

N.  Changes  m  Circumstance  Codes 
(Appendix  F  of  the  Guide) 

Prior  to  1997,  the  "Injury  and  Illness 
Summary  Report  (Continuation  Sheet)" 
contained  a  field  called  "Occurrence 
Code."  The  field  attempted  to  describe 
what  the  injured  or  ill  person  was  doing 
at  the  time  he  or  she  was  injured  or 
became  ill.  Often  the  action  of  the 
individual  was  the  same,  but  the 
equipment  involved  was  different,  so  a 
different  Occurrence  Code  was  needed 
for  each  situation,  e.g.,  getting  off 
locomotive,  getting  off  freight  car, 
getting  off  passenger  car.  Another 
problem  with  the  Occurrence  Code  was 
that  the  code  did  not  provide  the 
information  necessary  to  explain  the 
incident,  e.g.,  if  the  injury  was  electric 
shock,  the  Occurrence  Code  was  "using 


hand  held  tools,"  so  FRA  could  not  tell 
from  the  report  if  the  electrical  shock 
was  from  the  hand  tool,  the  third  rail, 
lightning,  or  drilling  into  a  live  electric 
wire. 

To  address  these  concerns,  the 
Occurrence  Code  field  was  replaced  in 
1997  with  the  Circumstance  Code  field. 
The  change  allowed  for  more  flexibility 
in  describing  what  the  person  was  doing 
when  injured  or  made  ill.  Under  the 
broad  category  of  Circumstance  Codes, 
FRA  had  developed  five  subsets  of 
codes:  Physical  Act;  Location;  Event; 
Tools,  Machinery,  Appliances, 
Structures,  Surfaces  (etc.);  and  Probable 
Reason  for  Injury/Illness. 

During  the  next  five  years,  FRA  and 
the  railroad  reporting  officers  realized 
that  there  were  still  gaps  in  the  codes. 
FRA  proposed  expanding  the  list  of 
Circumstance  Codes  and  determined 
that  some  injuries  and  fatalities  should 
always  be  reported  using  a  narrative. 
Also,  some  Circumstance  Codes 
required  the  use  of  narratives.  At  the 
July  2001  Working  Group  meeting,  the 
railroads  noted  that  expanded 
Circumstance  Codes  would  assist  in 
reporting  and  analysis.  FRA  asked  the 
railroads  to  provide  an  expanded  list  of 
Circumstance  Codes  for  the  next 
meeting,  with  the  understanding  that  a 
narrative  would  be  required  when  the 
codes  did  not  adequately  describe  the 
incident.  By  the  September  2001 
meeting,  the  railroads  had  produced 
many  new  codes,  which  FRA  compiled 
and  presented  at  the  November  2001 
meeting.  At  that  meeting,  rail  labor 
representatives  discussed  RCL 
reporting.  In  the  January  2002  Working 
Group  meeting,  the  members  reviewed 
the  compiled  list,  including  the  special 
RCL  codes.  The  Working  Group  made 
recommendations  to  move  some  of  the 
codes  to  other  areas.  At  the  March  2002 
Working  Group  meeting,  a  task  group 
was  formed  to  resolve  the  remaining 
issues  with  respect  to  codes. 
Specifically,  the  Working  Group  started 
by  referring  to  proposed  codes  that 
pertained  to  switching  operations. 
These  codes  were  Probable  Reason 
codes  that  came  out  of  a  separate  FRA 
Working  Group  on  Switching 
Operations  Fatality  Analysis  (SOFA). 
The  task  group  revised  the  SOFA  codes 
and  added  them  to  Appendix  F.  The 
entire  Working.  Group  then  reviewed 
and  voted  to  approve  all  of  the  task 
force's  proposed  codes. 

Comments  and  Final  Rule/Decision 

Although  no  specific  comments  were 
received  with  respect  to  Circumstance 
Codes  during  the  comment  period,  FRA 
was  later  alerted  to  several  errors  in  the 
Circumstance  Codes  by  a  representative 


of  BNSF.  A  copy  of  BNSF  e-mails 
concerning  Circumstance  codes  have 
been  placed  in  the  docket.  The  proposed 
Guide  did  not  reflect  the  codes  as 
updated  by  a  1997  FRA  memo. 
Accordingly,  other  than  the  edits 
incorporating  the  codes  from  the  1997 
memo  into  Appendix  F  of  the  2003 
Guide,  FRA  has  adopted  the 
amendments  to  the  codes  as  proposed. 

0.  Changes  in  Three  Forms  (Appendix 
H  of  the  Guide) 

Proposal 

The  Working  Group  converted  the 
Form  FRA  F  6180.78,  "Notice  to 
Railroad  Employee  Involved  in  Rail 
Equipment  Accident/Incident 
Attributed  to  Employee  Human  Factor 
[and]  Employee  Statement 
Supplementing  Railroad  Accident 
Report,"  and  Form  FRA  F  6180.81, 
"Employee  Human  Factor  Attachment" 
to  question-and-answer  format,  and 
simplified  the  language  so  that  they  are 
easier  to  understand.  One  issue  raised 
was  whether  a  specific  warning  related 
to  criminal  liability  for  falsifying  the 
form  should  be  included  on  the  form. 
Some  Working  Group  members  believed 
that  a  warning  would  only  serve  to 
intimidate  employees  from  filling  out 
the  form.  FRA  noted  that  it  was 
important  to  put  the  warning  on  the 
form  to  deter  employees  from  falsifying 
information  on  the  forms.  FRA  also 
noted  that  the  same  warning  would  be 
included  on  the  form  for  reporting 
officers.  In  deference  to  the  fact  that  rail 
labor  representatives  felt  strongly  that 
the  language  was  too  intimidating,  it 
was  agreed  that  a  general  warning 
would  be  included  on  the  back  of  the 
form,  which  would  not  specifically  state 
the  penalties  for  falsifying  information 
on  the  form.  In  addition,  the  Working 
Group  agreed  to  modification  of  Form 
FRA  F  6180.98  to  include  an  item  for 
the  county  in  which  the  accident/ 
incident  occurred. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
For  the  reasons  stated  above,  the 
amendments  have  been  adopted  as 
proposed. 

P.  Miscellaneous  Issues  Regarding  Part 
225  or  the  Guide 

1 .  Longitude  and  Latitude  Blocks  for 
Two  Forms 

Proposal 

Following  discussion  of  this  issue,  the 
Working  Group  agreed  that  provision 
could  be  made  for  voluntarily  reporting 
the  latitude  and  longitude  of  a  rail 
equipment  accidentVincident,  a 
trespasser  incident,  and  an  employee 
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fatality.  FRA  proposed  to  add  blocks  to 
Form  FRA  F  6180.54  and  Form  FRA  F 
6180.55a  for  this  information.  The 
reason  FRA  is  seeking  to  gather  this 
information  is  to  better  determine  if 
there  is  a  pattern  in  the  location  of 
certain  rail  equipment  accidents/ 
incidents,  trespasser  incidents,  and 
employee  fatalities.  Geographic 
information  systems  under  development 
in  the  public  and  private  sectors  provide 
an  increasingly  capable  means  of 
organizing  information.  Railroads  are 
mapping  their  route  systems,  and 
increasingly  accurate  and  affordable 
Global  Positioning  System  (GPS) 
receivers  are  available  and  in 
widespread  use. 

Conunents  and  Final  Rule/Decision 

No  specific  comments  were  received. 
For  the  reasons  stated  above,  the  blocks 
have  been  adopted  as  proposed. 

2.  Train  Accident  Cause  Code  "Under 
Investigation"  (Appendix  C  of  the 
Guide) 

Proposal 

One  of  the  tasks  addressed  by  the 
Working  Group  was  to  define  "under 
investigation,"  as  that  term  is  used  in 
Cause  Code  M505,  "Cause  under 
investigation  (Corrected  report  will  be 
forwarded  at  a  later  date),"  and  to  put 
that  definition  in  Chapter  7  of  the  Guide 
under  subpart  C,  "Instructions  for 
Completing  Form  FRA  F  6180.54," 
block  38,  "Primary  Cause  C6de"  and 
Appendix  C  of  the  Guide.  Currently, 
many  accidents/incidents  of  a 
significant  natxure,  e.g.,  ones  that  are 
involved  in  private  litigation  for  many 
years,  are  coded  as  "under 
investigation."  Even  if  FRA  and  the 
raihoad  think  that  they  know  the 
primary  cause  of  an  accident,  some 
railroads  will  not  assign  a  specific  cause 
code  to  the  accident,  either  for  liabiUty 
reasons,  or  because  the  raihoad  or  a 
local  jurisdiction  (or  some  other 
authority)  is  still  investigating  the 
accident. 

To  provide  finality  to  the  process  of 
investigating  an  accident/incident,  the 
Working  Group  agreed  that  "imder 
investigation"  would  mean  under  active 
investigation  by  the  railroad.  When  the 
railroad  has  completed  its  own 
investigation  and  received  all  laboratory 
results,  the  railroad  must  make  a  "good 
faith"  determination  of  the  primary 
cause  of  the  accident,  any  contributing 
causes,  and  their  proper  codes.  The 
railroad  must  not  wait  for  FRA  or  NTSB 
to  complete  their  investigations  before 
assigning  the  most  applicable  cause 
code(s)  available.  After  FRA  or  NTSB 
completes  its  investigation,  the  railroad 


may  choose  to  amend  the  cause  code  on 
the  accident  report.  Accordingly,  FRA 
proposed  to  revise  the  Guide  to 
demonstrate  that  the  meaning  of  the 
cause  code  in  question  has  been 
changed  to  "Cause  under  active 
investigation  by  reporting  railroad 
(Amended  report  will  be  forwarded 
when  reporting  railroad's  active 
investigation  has  been  completed).'* 

In  addition,  the  Working  Group 
agreed  to  add  a  new  code  "M507"  to 
denote  accidents/incidents  in  which  the 
investigation  is  complete  but  the  cause 
of  the  accident/incident  could  not  be 
determined.  If  a  railroad  uses  this  code, 
the  railroad  is  required  to  include  in  the 
narrative  block  an  explanation  for  why   . 
the  cause  of  the  accident/incident  could 
not  be  determined. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
For  the  reasons  stated  above,  the 
amendments  have  been  adopted  as 
proposed. 

3.  "Most  Authoritative":  Determining 
Work-Relatedness  and  Other  Aspects  of 
Reportability 

Proposal 

The  duty  to  report  work-related 
illnesses  under  the  ciurent  rule  has 
occasioned  concern  and  disagreement 
about  not  only  whether  an  illness  exists, 
but,  more  importantly  and  more 
controversially,  whether  the  illness  is 
work-related.  Often  an  employee's 
doctor's  opinion  is  that  an  employee's 
illness  is  work-related,  while  {he 
railroad's  doctor's  opinion  is  that  the 
illness  is  not  work-related.  In  providing 
guidance  as  to  how  a  reporting  officer 
determines  whether  an  illness  is  work- 
related,  OSHA's  final  rule  states, 

(the  employer]  must  consider  an  injury  or 
illness  to  be  work-related  if  an  event  or 
exposure  in  the  work  environment  either 
caused  or  contributed  to  the  resulting 
condition  or  significantly  aggravated  a  pre- 
existing injury  or  illness.  Work-relatedness  is 
presumed  for  injuries  and  illnesses  resulting 
from  events  or  exposures  occurring  in  the 
work  environment,  unless  an  exception  In 
Sec.  1904.5(b)(2)  applies. 

29  CFR  1904.5(a).  In  addition,  the 
preamble  to  OSHA's  final  rule  states. 

Accordingly,  OSHA  has  concluded  that  the 
determination  of  work-relatedness  is  best 
made  by  the  employer,  as  it  has  been  in  the 
past.  Employers  are  in  the  best  position  to 
obtain  the  information,  both  from  the 
employee  and  the  workplace,  that  is 
necessary  to  make  this  determination. 
Although  expert  advice  may  occasionally  be 
sought  by  employers  in  particularly  complex 
cases,  the  final  rule  provides  that  the 
determination  of  work-relatedness  ultimately 
rests  with  the  employer. 


66  FR  5950. 

Following  publication  of  this  final 
rule,  the  National  Association  of 
Manufacturers  (NAM)  filed  a  First 
Amended  Complaint  challenging 
portions  of  the  final  rule.  As  part  of  the 
NAM-OSHA  settlement  agreement, 
published  in  the  Federal  Register,  the 
parties  agreed  to  the  following: 

Under  this  language  |29  CFR  1904.5(a)].  a 
case  is  presumed  work-related  if.  and  only  if,   . 
an  event  or  exposure  in  the  work 
environment  is  a  discernable  cause  of  the 
injury  or  illness  or  of  a  significant 
aggravation  to  pre-existing  condition.  The 
work  event  or  exposure  need  only  be  one  of 
the  discernable  causes;  it  need  not  be  the  sole 
:  or  predominant  cause. 

Section  1904.5(b)(2)  states  that  a  case  is  not 
recordable  if  it  "involves  signs  or  symptoms 
that  surface  at  work  but  result  solely  from  a 
non-work-related  event  or  exposure  that 
occurs  outside  the  work  environment."  This 
language  is  intended  as  a  restatement  of  the 
principle  expressed  in  1904.5(a),  described 
above.  Regardless  of  where  signs  or 
symptoms  surface,  a  case  is  recordable  only 
if  a  work  event  or  exposure  is  a  discernable 
cause  of  the  injury  or  illness  or  of  a 
significant  aggravation  to  a  pre-existing 
condition. 

Section  1904.5(b)(3)  states  that  if  it  is  not 
obvious  whether  the  precipitating  event  or 
exposure  occurred  in  the  work  environment 
or  elsewhere,  the  employer  "must  evaluate 
the  employee's  work  duties  and  environment 
to  decide  whether  or  not  one  or  more  events 
or  exposures  in  the  work  environment  caused 
or  contributed  to  the  resulting  condition  or 
significantly  aggravated  a  pre-existing 
condition."  This  means  that  the  employer 
must  make  a.determination  whether  it  is 
more  likely  than  not  that  work  events  or 
exposures  were  a  cause  of  the  injur>'  or 
illness,  or  a  significant  aggravation  to  a  pre- 
existing condition.  If  the  employer  decides 
the  case  is  not  work-related,  and  OSHA 
subsequently  issues  a  citation  for  failure  to 
record,  the  Government  would  have  the 
burden  of  proving  that  the  injury  or  illness 
was  work-related. 

(Emphasis  added.)  66  FR  66944.  FRA 
proposed  to  conform  to  this  language, 
particularly  with  respect  to  making 
reference  to  the  terms  "discernable"  and 
"significant"  to  qualify  the  type  of 
causation  and  aggravation,  respectively. 
See  definition  of  "accident/incident" 
and  proposed  reportability  criteria  at 
proposed  §  225.19(d). 

"nie  other  part  of  the  problem  of 
determining  whether  an  injiu^'  or  illness 
is  work-related  is  "who  decides."  The 
Working  Group  proposed  to  adopt 
OSHA's  final  rule  definition  of  "most 
authoritative"  stated  in  OSHA's  final 
rule,  hi  the  context  of  discussing  how  to 
determine  whether  or  not  a  case  is  new, 
OSHA's  final  rule  states. 

If  you  receive  recommendations  from  two 
or  more  physicians  or  other  licensed  health 
care  professionals,  you  must  make  a  decision 
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as  to  which  recommendation  is  the  most 
authoritative  (best  documented,  best 
reasoned,  or  most  [persuasive])  and  record 
the  case  based  upon  that  recommendation. 

29  CFR  1904.6(b)(3).  (Note:  the 
preamble  to  OSHA's  ftnal  rule  uses  the 
word  "persuasive"  while  the  rule  text 
uses  the  word  "authoritative"  where 
FRA  put  the  word  "persuasive"  in 
brackets.  FRA  chose  to  use  the  language 
from  the  preamble,  instead  of  that  in  the 
rule  text,  to  avoid  redundancy.) 

The  question  of  who  is  the  "most 
authoritative"  physician  or  other 
licensed  health  care  professional  arises 
in  a  number  of  contexts  when  there  is 
a  conflict  of  medical  opinion. 
Conflicting  medical  opinions,  often 
between  an  employee's  physician  and  a 
raihoad's  company  physician,  arise 
regarding  the  following  questions: 
whether  an  injury  or  illness  is  work- 
related;  whether  an  employee  needs 
days  away  from  work  (or  days  of 
restricted  work)  to  recuperate  from  a 
work-related  injury  or  illness,  and  if  so, 
how  many  days;  and  whether  a  fatality 
is  work-related,  or  arose  from  the 
operation  of  a  raihoad.  FRA  proposed  to 
adopt  in  its  Guide  OSHA's  definition  in 
its  Final  Rule  of  "most  authoritative," 
and  to  adopt  the  language  from  the 
NAM-OSHA  settlement  agreement  in 
order  to  resolve  this  issue.  See  also 
discussion  of  FRA  review  of  work- 
relatedness  determinations  under 
section  "lII.G.Z.b."  of  the  preamble. 

Comments 

Although  no  specific  comments  were 
received  on  this  issue,  a  discussion 
occurred  at  the  post-NPRM  Working 
Group  meeting,  where  representatives 
from  AAR  and  TRE  (Trinity  Railway 
Express)  expressed  concern  that  FRA 
might  adopt  what  they  perceived  as  ■ 
OSHA's  position,  namely,  that  work- 
relatedness  was  presumed  in  hearing 
loss  cases  unless  the  physician  stated 
otherwise.  After  reviewing  OSHA's  final 
rule,  FRA  explained  that  although 
OSHA  had  originally  proposed  a 
presimiption  of  work-relatedness,  OSHA 
later  determined  that  it  was  not 
appropriate  to  include  this  presumption 
in  its  final  rule.  See  67  FR  44045  (July 
1,  2002).  Consequently,  OSHA  decided 
that  there  are  no  special  rules  for 
determining  work  relationship  with 
respect  to  hearing  loss  cases,  rather  the 
general  approach  would  apply;  thus,  a 
hearing  loss  would  be  work-related  "if 
one  or  more  events  or  exposures  in  the 
work  environment  either  caused  or 
contributed  to  the  hearing  loss,  or 
significantly  aggravated  a  pre-existing 
hearing  loss."  Id. 


Final  Hule/Decision 

FRA  has  adopted  its  proposed  policy 
concerning  work-relatedness.  However, 
based  on  the  foregoing  discussion  of 
OSHA's  rejection  of  the  presumption  of 
work-relatedness  for  hearing  loss  cases. 
Question  and  Answer  No.  74  in  the 
2003  Guide  has  been  amended  to  reflect 
OSHA's  changed  position. 

4.  Job  Title  versus  Job  Function 

Proposal 

An  additional  issue  resolved  by  the 
Working  Group  was  to  propose 
amending  the  Guide's  instructions  for 
completing  blocks  40-43  of  FRA  Form 
F6180.54  to  make  it  clear  that  the  job 
function  of  the  employee,  rather  than 
the  employee's  job  title,  would  be  used 
to  determine  the  employee's  job  title  for 
reporting  purposes  when  the  rarfroad 
gives  the  employee  a  job  title  other  than 
"engineer,"  "fireman,"  "conductor,"  or 
"brakeman." 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
The  amendments  have  been  adopted  as 
proposed. 

5.  "Recording"  versus  "Reporting" 
Proposal 

Under  OSHA's  final  rule,  the  term 
"recording"  is  used.  Under  FRA's 
regulations  and  Guide,  the  term 
"reporting"  is  used.  Since  FRA  has 
always  used  the  term  "reporting"  in  its 
regulations  and  Guide,  and  since  one  of 
the  statutes  authorizing  part  225  uses 
the  term  "reporting,"  FRA  proposed  to 
continue  to  use  the  term  "reporting" 
instead  of  "recording."  See  49  U.S.C. 
20901(b)(1)  ("In  establishing  or 
changing  a  monetary  threshold  for  the 
reporting  of  a  railroad  accident  or 
incident  ***.") 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received. 
FRA  will  continue  to  use  the  term 
"reporting"  instead  of  "recording"  as 
proposed. 

rv.  Section-by-Section  Analysis 

Section  219.5    Definitions 
Proposal 

For  purposes  of  FRA's  rule  on  alcohol 
and  drugs  (part  219),  the  term  "accident 
or  incident  reportable  under  Part  225" 
was  redefined  to  exclude  a  case  that  is 
classified  as  "covered  data"  under 
§  225.5  of  this  chapter  (i.e.,  employee 
injury/illness  cases  exclusively  resulting 
from  a  written  recommendation  to  the 
employee  by  a  physician  or  other 
licensed  health  care  professional  for 
time  off  when  the  employee  instead 


returned  to  work,  or  for  a  work 
restriction  when  the  employee  instead 
worked  unrestricted,  or  for  a  non- 
prescription medication  recommended 
in  writing  to  be  taken  at  a  prescription 
dose,  whether  or  not  the  medication  was 
taken).  The  term  "accident  or  incident 
reportable  under  Part  225"  appears  in 
§  219.301(b)(2),  in  the  description  of  an 
event  that  authorizes  breath  testing  for 
reasonable  cause: 


The  employee  has  been  involved  in  an 
accident  or  incident  reportable  under  Part 
225  of  this  chapter,  and  a  supervisory 
employee  of  the  railroad  has  a  reasonable 
belief,  based  on  specific,  articulable  facts, 
that  the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity  of 
the  accident  or  incident; 
***** 

[Emphasis  added.]  It  should  also  be 
noted  that  §  219.301(b)(2)  is 
incorporated  by  reference  in 
§  219.301(c)  as  a  basis  for  "for  cause 
drug  testing." 

In  addition,  the  definition  of 
"reportable  injury"  for  purposes  of  part 
219  was  revised  to  mean  an  injury 
reportable  under  part  225  of  this  chapter 
except  for  an  injury  that  is  classified  as 
"covered  data"  under  §  225.5  of  this 
chapter.  The  term  "reportable  injury" 
appears  in  three  provisions  of  part  219, 
each  of  which  describes  an  event  that 
triggers  the  requirement  for  post- 
accident  toxicological  testing:  (ij  A 
"major  train  accident"  that  includes  a 
release  of  hazardous  material  lading 
with  a  "reportable  injury"  resulting 
from  the  release;  (ii)  an  "impact 
accident"  involving  damage  above  the 
current  reporting  threshold  and 
resulting  in  a  "reportable  injury";  and 
(iii)  a  passenger  train  accident  with  a 
"reportable  injury"  to  any  person. 
§§  219.201(a)(l){ii)(B),  219.201(a)(2). 
and  219.201(a)(4). 

The  reason  that  "accident  or  incident 
reportable  under  Part  225"  and 
"reportable  injury"  does  not,  for 
purposes  of  part  219,  include  covered 
data  cases  is  that  while  these  cases  are 
of  importance  from  the  standpoint  of 
rail  safety  analysis  and  therefore 
reportable,  they  are,  nevertheless, 
comparatively  less  severe  than  fatalities, 
other  injuries  and  illnesses  and,  as  such, 
should  not  trigger  alcohol  and  drug 
testing  or  related  requirements  and 
sanctions. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  section.  Note,  however,  that 
comments  were  received  on  the 
definition  of  "covered  data"  and  that 
the  category  of  covered  data  has  been 
expanded  to  include  another  subset  of 
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cases.  See  §  225.39  and  above 
discussion  of  covered  data  at  section 
"III.H."  of  this  preamble.  The 
definitions  have  been  adopted  as 
proposed,  except  for  the  modifications 
made  to  the  description  of  covered  data 
cases. 

Section  225.5    Definitions 

Proposal 

"Accident/incident"  for  purposes  of 
FRA's  accident/incident  reporting  rule 
was  redefined  to  conform  to  OSHA's 
final  rule.  Under  FRA's  1997  rule, 
"accident/incident"  is  defined  in  part 
as, 

(3)  Any  event  arising  from  the  operation  of 
a  railroad  which  results  in: 

(i)  Death  to  any  person; 

(ii)  Injury  to  any  person  that  requires 
medical  treatment; 

(iii)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 
or 

(C)  Loss  of  consciousness;  or 

(4)  Occupational  illness. 

(The  designation  "(4)"  in  the  definition 

above  should  read  "(iv)."  See 

§  225.19(d)(3).)  The  parallel  language  in 

FRA's  proposed  definition  read  as 

follows: 

"Accident/incident"  means: 
***** 

(3)  Any  event  or  exposure  arising  from  the 
operation  of  a  railroad,  if  the  event  or 
exposure  is  a  discemable  cause  of  one  or 
more  of  the  following  outcomes,  and  this 
outcome  is  a  new  case  or  a  significant 
aggravation  of  a  pre-existing  injury  or  illness: 

(i)  Death  to  any  person; 

(ii)  Injury  to  any  person  that  results  in 
medical  treatment; 

(iii)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 
or 

(C)  Loss  of  consciousness; 

(iv)  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the  following: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 

(C)  Loss  of  consciousness;  or 

(D)  Medical  treatment; 

(v)  A  significant  injury  to  or  significant 
illness  of  a  railroad  employee  diagnosed  by 
a  physician  or  other  licensed  health  care 
professional  even  if  it  does  not  result  in 
death,  a  day  away  from  work,  restricted  work 
activity  or  job  transfer,  medical  treatment,  or 
loss  of  consciousness; 

(vi)  An  illness  or  injury  that  meets  the 
application  of  the  following  specific  case 
criteria: 

(A)  A  needlestick  or  sharps  injury  to  a 
railroad  employee; 

(B)  Medical  removal  of  a  railroad 
employee; 

(C)  Occupational  hearing  loss  of  a  railroad 
employee; 


(D)  Occupational  tuberculosis  of  a  railroad 
employee;  or 

(E)  An  occupational  musculoskeletal 
disorder  of  a  railroad  employee  that  is 
independently  reportable  under  one  or  more 
of  the  general  reporting  criteria. 

The  phrase  "discernable  cause"  was 
included  in  the  proposed  definition, 
and  the  words  "or  exposure"  were 
added  before  the  word  "arising."  The 
addition  of  the  word  "discernable"  was 
intended  to  take  into  account  the 
OSHA-NAM  settlement  agreement, 
which  also  uses  "discemable"  to 
describe  "cause."  As  defined  in  ' 
Webster's  Third  New  International 
Dictionary,  Unabridged  (1971), 
"discemable"  means  "capable  of  being 
discerned  by  the  senses  or  the 
understanding:  distinguishable  (a  - 
trend)  (there  was  -  the  outline  of  an  old 
trunk-Floyd  Dell)."  FRA  understands 
why  some  Working  Group  members 
requested  this  change  as  a  matter  of 
conformity  and  to  emphasize  that  the 
employer  is  not  required  to  speculate 
regarding  work-relatedness.  By  the  same 
token,  FRA  emphasizes  that  when 
confronted  with  specific  claims 
regarding  work-relatedness,  it  is  the 
employer's  responsibility  to  fairly  . 
evaJuate  those  claims  and  opt  for 
reporting  if  an  event,  exposure,  or  series 
of  exposures  in  the  workplace  likely 
contributed  to  the  cause  or  significantly 
aggravated  the  illness. 

•  The  Working  Group  agreed  that  the 
definition  of  "accident/incident"  also 
needed  to  include  that  the  case  had  to 
be  a  new  case,  or  a  significant 
aggravation  of  a  pre-existing  condition. 
This  reference  to  a  "new  case"  was 
added  to  conform  to  29  CFR  1904.4(a)(2) 
of  OSHA's  final  mle,  and  the  reference 
to  "significant"  aggravation  of  a  pre- 
existing condition  was  added  to 
conform  to  the  OSHA-NAM  settlement 
agreement. 

The  inclusion  of  "death  to  any 
person"  remained  the  same.  "[Ijnjury  to 
any  person  which  requires  medical 
treatment"  was  changed  to  "Injury  to 
any  person  that  results  in  medical 
treatment";  no  substantive  change  was 
proposed:  Injxuy  to  a  railroad  employee 
that  results  in  "(A)  A  day  away  from 
Hvork;  (B)  Restricted  work  activity  or  job 
transfer;  or  (C)  Loss  of  consciousness' 
was  not  changed.  FRA  did,  however, 
propose  a  change  to  the  1997  rule  that 
all  occupational  illnesses  of  railroad 
employees  are  to  be  reported  and 
required  that  they  be  reported  only 
imder  certain  enumerated  conditions. 
This  also  made  it  clear  that  an 
occupational  illness  of  an  employee  to 
a  contractor  to  a  railroad  is  not  to  be 
reported.  Further,  FRA  proposed  to  add 
to  its  criteria  for  reportability 


"significant  injuries  or  illnesses," 
"needlestick  or  sharps  injuries," 
"medical  removal,"  "occupational 
hearing  loss,"  "occupational 
tuberculosis,"  and  an  independently 
reportable  "occupational 
musculoskeletal  disorder"  to  railroad 
employees  to  track  OSHA's  Final  Rule. 
Finally,  as  previously  discussed,  a' 
three-tier  definition  of  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  was  added. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition.  For  the  reasons  stated 
above,  the  amendments  have  been 
adopted  as  proposed. 

Proposal 

The  definition  of  "accountable  injury 
or  illness"  was  revised  by  substituting 
the  words  "railroad  employee"  for 
"railroad  worker,"  and  by  adding  the    • 
word  "discemably"  before  the  word 
"associated."  These  were  technical 
changes  to  bring  the  language  into 
conformity  with  the  rest  of  the 
regulatory  text. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition.  For  the  reasons  stated 
above,  the  amendments  have  been 
adopted  as  proposed. 

Proposal 

Under  the  1997  mle,  the  definition  of 
"day  away  from  work"  meant  "any  day 
subsequent  to  the  day  of  the  injury  or 
diagnosis  of  occupational  illness  that  a 
railroad  employee  does  not  report  to 
work  for  reasons  associated  with  his  or 
her  condition."  §  225.5.  Under  the  1997 
Guide,  "If  the  days  away  from  work 
were  entirely  unconnected  with  the 
injury  (e.g.,  plant  closing  or  scheduled 
seasonal  layoff),  then  the  coxmt  can 
cease  at  this  time."  1997  Guide,  Ch.  6, 
p.  31,  question  34.  FRA  proposed  to 
come  closer  to  following  OSHA's 
general  recording  criteria  under  29  CFR 
1904.7  of  "day  away  from  work"  by 
proposing  that  the  definition  be  "any  ' 
calendar  day  subsequent  to  the  day  of 
the  injury  or  the  diagnosis  of  the  illness 
that  a  railroad  employee  does  not  report 
to  work,  or  was  recommended  by  a 
physician  or  other  licensed  health  care 
professional  not  to  return  to  work,  as 
applicable,  even  if  the  employee  was 
not  scheduled  to  work  on  that  day." 
Under  the  1997  mle,  if  a  doctor 
recommended  that  an  employee  not 
return  to  work,  but  the  employee 
ignored  the  doctor's  advice  and  returned 
to  work  anyway,  this  would  not  count 
as  a  day  away  from  work.  Under 
OSHA's  Final  Rule,  however,  the 
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reporting  entity  would  still  have  to 
count  all  the  days  the  doctor 
recommended  that  the  employee  not 
work.  As  a  compromise,  FRA  proposed 
that  the  railroad  be  required  to  report  as 
covered  data  one  day  away  from  work, 
even  if  the  employee  did  not  actually 
miss  a  day  of  work  subsequent  to  the 
day  ofthe  injury  or  diagnosis  of  the 
illness,  as  discussed  previously  in  the 
preamble.  The  revision  of  the  definition 
of  "day  away  from  work"  was  intended 
to  take  into  account  the  new  rule  for 
reporting  the  number  of  days  away  from 
work. 

The  definition  of  "day  of  restricted 
work  activity"  was  revised  for  the  same 
reason  that  FRA  revised  the  definition 
of  "day  away  from  work." 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  these  definitions,  however  in  its 
comments  with  respect  to  covered  data 
cases,  AAR  sought  clarification  as  to 
whether  the  same  principles  that 
applied  to  counting  days  away  from 
work  would  apply  to  counting  days  of 
restricted  work.  At  the  post-NPRM 
Working  Group  meeting,  FRA  explained 
that  the  same  principles  would  apply 
and  agreed  to  edit  the  Guide  to  clarify 
that  these  cases  are  to  be  handled  in  the 
same  manner.  Upon  further  review  of 
the  Guide  and  the  rule  text  definitions. 
FRA  concluded  that  although  all  of  the 
information  concerning  the  reporting  of 
days  away  from  work  and  days  of 
restricted  work  were  present  in  the 
Guide  and  rule  text  collectively,  the  rule 
text  definitions  were  not  as  clear  as  they 
could  be  in  setting  forth  FRA's 
interpretation,  as  agreed  upon  by  the 
Working  Group.  In  an  effort  to  avoid 
confusion  and  misinterpretation,  FRA 
has  amended  the  rule  text  definitions  of 
"day  away  from  work"  and  "day  of 
restricted  work  activity,"  and  the 
<;orresponding  discussions  in  the  Guide, 
for  clarification.  See  also  comments  and 
related  discussion  on  change  in  method 
of  counting  days  and  180  day  cap  at 
sections  "III.J.l."  and  "III.J.2."  of  this 
preamble.  , 

Proposal 

The  definition  of  "event  or  exposure 
arising  from  the  operation  of  a  railroad" 
was  added  to  include  the  following:  (1) 
With  respect  to  a  person  who  is  on 
property  owned,  leased,  or  maintained 
by  the  raifroad,  an  activity  of  the 
railroad  that  is  related  to  the 
performance  of  its  rail  transportation 
business  or  an  exposure  related  to  the 
activity;  (2)  with  respect  to  an  employee 
of  the  railroad  ^whether  on  or  off 
property  owned,  leased,  or  maintained 
by  the  railroad),  an  activity  of  the 


railroad  that  is  related  to  the 
performance  of  its  rail  transportation 
business  or  an  exposure  related  to  the 
activity;  and  (3)  with  respect  to  a  person 
who  is  not  a  railroad  employee  and  not 
on  property  owned,  leased,  or 
maintained  by  the  railroad — (i)  a  train 
accident;  a  train  incident;  a  highway-rail 
crossing  accident/incident  involving  the 
railroad;  or  (ii)  a  release  of  a  hazardous 
material  from  a  railcar  in  the  railroad's 
possession  or  a  release  of  other 
dangerous  commodity  that  is  related  to 
the  performance  of  the  railroad's  rail 
transportation  business.  Accordingly, 
with  respect  to  a  person  who  is  not  a 
railroad  employee  and  not  on  property 
owned,  leased,  or  maintained  by  the 
railroad,  the  definition  of  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  is  more  narrow,  covering  a 
more  limited  number  of  circiunstances 
than  for  persons  who  are  either  on 
railroad  property,  or  for  railroad 
employees  whether  on  or  off  property 
owned,  leased  or  maintained  by  the 
railroad.  The  justification  for  narrowing 
the  set  of  circumstances  in  which  a 
railroad  is  required  to  report  certain 
injuries  and  illnesses  for  events  that 
occur  off  railroad  property  is  that  it  is 
difficult  for  railroads  to  know  about, 
and  follow  up  on,  injuries  off  railroad 
property  to  persons  who  are  not  railroad 
employees,  including  employees  of 
railroad  contractors.  Railroads  simply 
have  more  limited  opportunity  to  know 
about  injuries  and  illnesses  to  persons 
other  than  those  who  are  injured  on 
their  property  or  who  are  employed  by 
the  railroad.  Accordingly,  injuries  to 
such  persons  are  not  to  be  considered 
for  reporting  purposes  as  events  or 
exposures  arising  from  the  operation  of 
the  railroad. 

Comments 

Although  no  specific  comments  were 
received  on  the  substance  of  the 
definition  or  proposal  itself,  AAR 
commented  that  the  Guide's  discussion 
of  contractors  did  not  reflect  FRA's 
proposed  approach  and  should  be 
amended  to  do  so.  . 

Final  Rule/Decision 

FRA  has  adopted  the  proposal  ^ 
stated  and  has  amended  the  Guide  to 
reflect  this  new  approach.  FRA  intends 
to  address  the  divergence  from  OSHA 
on  the  issue  of  the  employee  of  a 
contractor  in  the  MOU.  See  also  earlier 
discussion  of  this  issue  at  section 
"III.D.2."  of  this  preamble. 

Proposal 

The  definition  of  "medical  treatment" 
was  revised,  as  discussed  earlier  in  the 
preamble,  to  conform  generally  to 


OSHA's  new  definition  under  29  CFR 
1904.7{b)(5)(i)  of  "medical  treatment." 
The  proposed  definition  read, 

any  medical  care  or  treatment  beyond  "first 
aid"  regardless  of  who  provides  such 
treatment.  Medical  treatment  does  not 
include  diagnostic  procedures,  such  as  X- 
rays  and  drawing  blood  samples.  Medical 
treatment  also  does  not  include  counseling. 

FRA  proposed  that  any  type  of 
counseling,  in  and  of  itself,  is  not  - 
considered  to  be  medical  treatment.  If, 
for  example,  a  locomotive  engineer 
witnesses  a  grade  crossing  fatality  and 
subsequently  receives  counseling  after 
being  diagnosed  as  suffering  from  Post 
Traumatic  Stress  Syndrome,  the  case  is 
not  reportable.  The  Only  factors  that 
would  make  the  case  reportable  would 
be  if,  in  addition  to  the  counseling,  the 
employee  receives  prescription 
medication  (such  as  tranquilizers)  has  a 
day  away  from  work,  is  placed  on 
restricted  work,  is  transferred  to  another 
job,  or  meets  one  of  the  other  criteria  for 
reportability  in  §  225.19(d).  In  addition 
to  the  general  objective  of  inter-industry 
conformity,  this  change  is  supported  by 
the  absence  of  meaningful  interventions 
available  to  prevent  such  disorders. 
Although  involvement  in  highway-rail 
grade  crossing  and  trespass  casualties  is 
a  known  cause  of  stress  in  the  raifroad 
industry,  FRA  and  the  regulated 
community  are  already  aware  of  that 
fact  and  are  making  every  effort  to 
prevent  these  occurrences.  Further,  the 
industry  is  actively  engaged  in 
preventive  post-event  counseling. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
concerning  the  definition  of  "medical 
treatment."  The  definition  of  "medical 
treatment"  has  been  adopted  as 
proposed.  However,  the  issue  of  what 
constitutes  medical  treatment  was 
raised  with  respect  to  the  classification 
of  the  administration  of  oxygen  and  one- 
time dosages  of  prescription  medication. 
These  issues  were  resolved  by  FRA,  and 
the  provisions  have  been  amended 
accordingly.  For  a  more  detailed 
discussion,  please  see  sections  "III.J.3." 
and  "III.H."  of  the  preamble,  above. 

Proposal 

"General  reportability  criteria"  was 
defined  as  the  criteria  set  forth  in 
§225.19(d)(l)-(5). 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition.  FRA  has  adopted  the 
definition  as  proposed. 

Proposal 

"Medical  removal"  was  defined  as  it 
is  described  in  OSHA's  recording 
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criteria  under  29  CFR  1904.9  for 
medical  removal  cases.  "Medical 
removal"  refers  to  removing  an 
employee  fit)m  a  work  location  because 
that  location  has  been  determined  to  be 
a  health  hazard.  FRA  proposed  that  this 
definition  change  automatically  if 
OSHA  elects  to  revise  its  recording 
criteria. 

Comments 

Although  no  specific  comments  were 
received  on  the  definition  itself,  AAR 
commented  that  it  was  opposed  to  the 
concept  of  floating  regulations. 


Final  Rule/Decision 

FRA  has  adopted  the  proposed 
definition  of  "medical  removal"  and  its 
incorporation  of  OSHA's  provision  in  29 
CFR  part  1910.  However,  in  order  to 
make  clear  that  FRA  is  not  "floating" 
this  definition  with  OSHA's  definition 
of  that  terra,  FRA  has  adopted  a  year- 
specific  version  of  OSHA's  definition, 
namely,  the  2002  version.  See  also 
earlier  discussion  of  this  definition  in 
the  context  of  the  "float"  vs.  "fixed" 
issue  at  section  "III.D.l."  of  this 
preamble. 

Proposal 

"Needlestick  and  sharps  injury"  and 
"new  case"  were  defined  in  general 
conformity  with  OSHA's  definitions  of 
these  terms  under  29  CFR  1904.8  and 
1904.6,  respectively. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  these  definitions.  The  definitions 
have  been  adopted  as  proposed. 

Proposal 

"Privacy  concern  case"  was  defined 
as  in  29  CFR  1904.29,  except  that  FRA 
would  categorically  exclude  MSDs  from 
its  definition  of  "privacy  concern  case." 
As  discussed  in  section  "III.G.l.,'" 
above,  FRA  sought  (jonunent  on  whether 
or  not  FRA  should  adopt  this  exclusion, 
especially  if  OSHA's  proposed  January 
1,  2004,  delay  took  effect,  but  in  either 
case.  FRA  also  sought  comment  on 
whether  it  should  adopt  the  proposed 
exclusion  of  MSDs  fttjm  its  definition  of 
"privacy  concern  case"  as  a  fixed 
approach  begiiming  on  the  effective  date 
of  FRA's  final  rule  or  whether  FTIA 
should  "float"  with  OSHA,  i.e.,  make 
the  existence  or  nonexistence  of  the 
exclusion  contingent  on  OSHA's  action. 

Comments  and  Final  Rule/Decision 

No  specific  conmients  were  received 
on  this  definition.  FRA  has  adopted  the 
definition  as  proposed  and  has  not 
adopted  the  exclusion  of  MSDs  from  its 
definition  of  "privacy  concern  case." 


See  also  discussion  at  section  "III.G.l." 
of  this  preamble.  FRA  intends  to 
address  the  slight  differences  on  this 
issue  in  its  MOU  with  OSHA. 

Proposal 

"Occupational  hearing  loss"  was 
defined  as  OSHA  defined  it  under  29 
CFR  1904.10  for  calendar  year  2002.  As 
discussed  in  section  "III.D.l.,"  above, 
FRA  sought  comment  on  whether  FRA 
should  adopt  OSHA's  new  approach  for 
calendar  year  2003  as  its  fixed 
approach,  beginning  on  the  effective 
date  of  FRA's  final  rule,  or  whether  FRA 
should  diverge  from  OSHA  and 
continue  to  enforce  OSHA's  current 
approach  (which  was  approved  by  the 
Working  Group  and  the  RSAC  and  is  the 
same  as  FRA's  current  approach)  as  a 
fixed  approach  beginning  on  the 
effective  date  of  FRA's  final  rule. 

Comments 

AAR  strongly  opposed  the  adoption  of 
OSHA's  new  policy,  noting  that  the 
policy  would  lead  to  a  greater  number 
of  hearing  loss  cases  being  reported  by 
the  raifroad  industry  and  result  in  an 
adverse  trend  in  the  occurrence  of 
raifroad  injuries  regardless  of  the 
raifroads'  actual  performance.  After 
further  discussion  of  the  criteria  at  the 
post-NPRM  meeting,  AAR  acquiesced  in 
accepting  the  criteria  for  reporting,  but 
was  still  concerned  regarding  the 
anticipated  increases  in  reportables. 
AAR  requested  that  FRA  consider 
placing  the  hearing  loss  cases  imder 
covered  data. 

Final  Rule/Decision 

The  importance  of  capturing  the  true 
magnitude  of  work-related  hearing  loss 
is  justification  alone  for  adopting 
OSHA's  criteria;  however,  it  is 
important  to  note  that  the  increase  in 
the  number  of  reportables  will  be 
partially  offset  by  OSHA's 
reclassification  as  non-reportable  many 
events  that  previously  were  reportable.^ 
For  a  more  detailed  discussion  of  this 
issue,  see  sections  "III.D.l."  and  "III.H." 
of  this  preamble.  Note  that,  for 
clarification  and  simplicity,  the  rule  text 
definition  has  been  amended  to  reflect 
the  actual  recording  criteria  used  by 
OSHA  (for  calendar  year  2003  and 
beyond)  rather  than  the  citation  to  the 
relevant  section  of  OSHA's  regulation. 
This  amendment  does  not  represent  a 
substantive  change  from  OSHA's  . 
criteria. 


9  See  earlier  discussion  concerning  the  definitions 
of  "medical  treatment"  and  "first  aid"  at  section 
"ni.J.a."  of  this  preamble. 


Proposal 

The  definition  of  "occupational 
illness"  was  revised  to  make  it  clear  that 
only  certain  occupational  illnesses  of  a 
person  classified  under  Chapter  2  of  the 
Guide  as  a  Worker  on  Duty-Employee 
are  tO  be  reported.  By  contrast,  imder 
the  1997  definition  of  "occupational 
illness,"  other  categories  of  persons, 
such  as  Worker  on  Duty-Contractor, 
were  included  in  the  definition,  but 
illnesses  to  those  persons  were  not 
reportable  because  §  225.19(d)(4) 
limited  the  reportability  of  occupational 
illnesses  to  those  of  "a  railroad 
employee." 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition.  The  definition  has 
been  adopted  as  proposed. 

Proposal 

"Occupational  musculoskeletal 
disorder"  was  defined  essentially  as  it 
was  set  forth  by  OSHA  in  January  2001. 
See  29  CFR  1904.12  as  published  in  66 
FR  6129.  One  of  the  most  common 
forms  of  occupational  musculoskeletal 
disorder  is  Carpal  Turmel  Syndrome 
and  other  repetitive  motion  disorders. 
Under  §  1904.12  of  its  January  19,  2001, 
final  rule,  OSHA  defined 
musculoskeletal  disorders  (MSDs)  as: 

disorders  of  the  muscles,  nerves,  tendons, 
ligaments,  joints,  cartilage  and  spinal  discs. 
MSDs  do  not  include  disorders  caused  by 
slips,  trips,  falls,  motor  vehicle  accidents,  or 
other  similar  accidents.  Examples  of  MSDs 
include:  Carpal  tunnel  syndrome.  Rotator 
cuff  syndrome,  De  Quervain's  disease. 
Trigger  finger.  Tarsal  tunnel  syndrome. 
Sciatica,  Epicondylitis,  Tendinitis,  Raynaud's 
phenomenon.  Carpet  layers  knee.  Herniated 
spinal  disc,  and  Low  back  pain. 

66  FR  at  6129.  See  also  66  FR  at  52034. 
However,  as  noted  in  the  overview  in 
section  "I."  of  this  preamble,  OSHA 
delayed  the  effective  date  of  this 
provision  from  January  1,  2002,  to 
January  1,  2003,  and  proposed  delaying 
the  effective  date  until  January  1,  2004, 
"to  give  [OSHA]  the  time  necessary  to 
resolve  whether  and  how  MSDs  should 
be  defined  for  recordkeeping  purposes." 
See  67  FR  44125.  .\fter  the  publication 
of  this  NPRM,  OSHA  adopted  this 
proposed  delay  in  its  December  17,  2002 
final  rule.  See  67  FR  77165. 

As  the  issue  of  OSHA's  proposed 
delay  of  this  provision  was  not  before 
the  Working  Group  when  consensus 
was  reached,  FRA  sought  comment  on 
whether  or  not  FRA  should  still  adopt 
the  ^ve  definition  of  MSDs  if  OSHA's 
proposed  January  1 ,  2004  delay  <ook 
effect.  FRA  noted  that  if  the  provision 
were  adopted  as  approved  by  the 
Working  Group,  FRA  would  be  adopting 
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the  definition  in  advance  of  OSHA's 
defining  the  term,  a  resuU  that  may  not 
have  been  contemplated  by  the  Working 
Group  when  it  agreed  to  follow  OSHA 
on  this  issue  prior  to  issuance  of  the 
proposed  delay.  See  discussion 
concerning  reporting  criteria  for  MSDs 
at  section  "III.D.l."  of  the  preamble, 
above.  Even  if  OSHA  chose  not  to  delay 
the  effective  date  of  this  provision,  FRA 
sought  comment  on  whether  or  not  FRA 
should  even  adopt  OSHA's  definition 
for  calendar  year  2003,  since  it  stated 
that  there  were  no  special  criteria 
beyond  the  general  recording  criteria  for 
determining  which  MSDs  to  record  and 
because  OSHA's  definition  appeared  to 
be  used  primarily  as  guidance  for  when 
to  check  the  MSD  column  on  the  300 
Log.  See  66  FR  6129-6130.  It  was  noted 
that  choosing  to  exclude  this  definition 
ft-om  FRA's  final  rule  would  not  have 
affected  an  employer's  obligation  to 
report  work-related  injuries  and 
illnesses  involving  muscles,  nerves, 
tendons,  ligaments,  joints,  cartilage  and 
spinal  discs  in  accordance  with  the 
requirements  applicable  to  any  injury  or 
illness.  FRA  also  sought  comment  on 
whether  or  not  this  definition  should 
"float"  with  OSHA's.  See  discussion  of 
"float"  vs.  "fixed"  at  section  "III.D.l." 
of  the  preamble,  above. 

Comments 

Although  no  specific  comments  were 
received  regarding  the  adoption  of  a 
definition  of  an  MSD,  FRA  raised  the 
issue  at  the  post-NPRM  Working  Group 
meeting.  FRA  pointed  out  that  there 
were  no  special  reporting  criteria  for 
MSDs  and  that  there  may  be  more 
problems  in  trying  to  delete  the 
definition  than  to  leave  it  in.  Because 
MSDs  must  be  independently 
reportable,  there  seemed  to  be  little  or 
no  effect  on  the  regulated  community  by 
retaining  the  proposed  definition.  AAR 
indicated  that  it  was  inclined  to  leave 
the  definition  in,  but  might  reconsider 
the  issue  and  provide  us  with  a  position 
after  the  meeting.  However,  no  further 
comments  were  received. 

Final  Rule/Decision 

For  the  reasons  stated  above,  FRA  has 
adopted  the  MSD  definition  as 
proposed.  See  also  the  discussion  of 
MSDs  in  section  "III.D.l."  of  this 
preamble,  and  the  discussion  of  deleting 
the  exclusion  of  MSDs  from  the 
definition  of  "privacy  concern  case"  at 
section  "III.G.l."  of  this  preamble. 
Because  FRA  has  adopted  a  requirement 
beyond  what  OSHA  requires,  this 
difference  will  be  addressed  in  an  MOU 
with  OSHA,  if  necessary. 


Proposal    • 

"Occupational  tuberculosis"  was 
defined  in  general  conformity  with 
OSHA's  recording  criteria  under  29  CFR 
1904.11  for  work-related  tuberculosis 
cases.  TTie  word  "occupational"  was 
included  in  the  term  because  the  term 
is  intended  to  cover  only  the 
occupational  illness;  it  would  be 
confusing  to  define  simply 
"tuberculosis"  when  the  unmodified 
term  would  seem  to  call  for  a  medical 
definition  of  tuberculosis  in  general. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition.  For  the  reasons  stated 
above,  the  definition  has  been  adopted 
as  proposed. 

Proposal 

"Significant  change  in  the  number  of 
reportable  days  away  from  work"  was 
defined  as  a  10-percent  or  greater 
change  in  the  number  of  days  away  from 
work  that  the  railroad  would  have  to 
report.  FRA  decided  on  10  percent  as 
the  threshold  so  that  raihoads  would 
not  have  to  submit  amended  reports  for 
de  minimis  changes  in  data.  For 
example,  if  a  railroad  estimated  that  an 
employee  would  be  away  from  work  for 
30  days  and  reported  the  30-day 
estimate  to  FRA,  but  the  employee  was 
actually  away  from  work  for  32  days, 
the  railroad  would  not  have  to  aia&am 
its  accident  report  to  reflect  this  change. 
Moreover,  FRA  uses  a  10-percent 
threshold  for  amending  rail  equipment 
accident  reports.  Specifically,  if  a 
railroad  estimates  the  damage  from  a 
rail  equipment  accident  to  be  $7,000,  a 
railroad  need  not  amend  that  report 
unless  the  actual  damage  exceeds 
$7,700.  If  on  the  other  hand,  the  actual 
damage  is  less  than  the  reporting 
threshold,  but  less  than  10-percent 
difference  from  the  estimate,  the 
raihoad  would  be  allowed  to  amend  the 
report  to  indicate  that  the  incident  was 
not  a  reportable  accident.  For  example, 
in  the  scenario  above,  if  the  actual 
damage  was  $6,400  (less  than  10- 
percent  difference  from  the  $7,000 
estimate),  the  railroad  would 
nevertheless  be  permitted  to  withdraw 
its  report  of  that  accident.  While  the  10- 
percent  threshold  was  included  in 
Chapter  6  of  the  1 997  Guide,  FRA 
proposed  to  create  a  definition  in  the 
regulatory  text  since  the  General 
Accounting  Office  recommended  that 
FRA  define  this  term.  For  clarification 
of  the  terms  "significant  illness"  and 
"significant  injury,"  see  discussion  in 
section  "III.D.l."  of  the  preamble, 
above. 


Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  definition,  however  in  its 
comments  with  respect  to  covered  data 
cases,  AAR  sought  clarification  as  to 
whether  the  same  principles  that 
applied  to  counting  days  away  from 
work  would  apply  to  counting  days  of 
restricted  work.  At  the  post-NPRM 
Working  Group  meeting,  FRA  explained 
that  the  same  principles  would  apply 
and  agreed  to  edit  the  Guide  to  clarify 
that  these  cases  are  to  be  handled  in  the 
same  manner.  Upon  further  review  of 
the  Guide  and  the  rule  text  definitions, 
FRA  found  that  the  rule  text  definition 
concerning  a  "significant  change  in  the 
number  of  days  away  from  work"  did 
not  express  FRA's  policy  that  the  10- 
percent  threshold  also  applies  to  days  of 
restricted  work  activity.  Given  that  this 
policy  yvas  set  forth  in  the  1997  Guide 
and  was  re-approved  by  the  Working 
Group  and  the  full  RSAC  for  the  2003 
Guide,  FRA  concluded  that  the 
definition  should  be  amended  to  clarify 
that  the  same  10-percent  threshold 
policy  that  applies  to  amending  reports 
with  respect  to  days  away  itoTa  work 
also  applies  with  respect  to  days  of 
restricted  work  activity.      . 

Similarly,  as  noted  in  the  preambles 
of  the  NPRM  and  this  final  rule,  FRA 
uses  a  10-percent  threshold  for 
amending  rail  equipment  accident 
reports.  Both  the  1997  Guide  and  the 
2003  Guide  explain  a  railroad's  duty  to 
amend  its  rail  equipment  accident 
reports  when  an  estimated  value  of  the 
damage  costs  is  significantly  in  error.  A 
significant  difference  is  defined  as  a  10- 
percent  variance.  Because  FRA  and  the 
Working  Group  agreed  that  the  Guide's 
explanation  of  "significant  change  in 
the  number  of  reportable  days  away 
from  work"  should  be  included  in  the 
rule  text  as  a  definition,  FRA  concluded 
that  it  would  be  equally  appropriate  to 
include  the  Guide's  explanation 
concerning  a  significant  change  for 
purposes  of  amending  rail  equipment 
accident  reports.  Accordingly,  FRA  has 
added  a  definition  of  "significant 
change  in  the  damage  costs  for 
reportable  rail  equipment  accidents/ 
incidents"  that  conforms  to  FRA's 
previous  policy  on  this  matter. 

Section  225.9    Telephonic  Reports  of 
Certain  Accidents/Incidents  and  Other 
Events 

Proposal 

Under  the  1997  rule,  §  225.9  required 
a  railroad  to  report  immediately  by 
telephone  any  accident/incident  arising 
frt>m.the  operation  of  the  railroad  that 
resulted  in  the  death  of  a  railroad 
employee  or  railroad  passenger  or  the 
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death  or  injury  of  five  or  more  persons. 
FRA  proposed  an  amendment  to  this 
section,  as  recommended  by  the 
Working  Group,  to  add  new 
circumstances  under  which  a  railroad  is 
to  telephonically  report  and  to  clarify 
existing  procediu-es  for  telephonic 
reporting  of  the  expanded  list  of  events. 

Proposed  subsection  (a)  listed  the 
events  that  a  railroad  would  be  required 
to  report  telephonically.  In  proposed 
subsection  (a)(1),  "Certain  deaths  or 
injuries,"  FRA  proposed  that  each 
railroad  must  report  immediately, 
whenever  it  learns  of  the  occurrence  of 
an  accident/ incident  that  arose  from  the 
operation  of  the  railroad,  or  an  event  or 
exposiu«  that  may  have  arisen  from  the 
operation  of  the  railroad,  that  has 
certain  specified  consequences.  FRA 
proposed  to  use  the  phrase  "may  have 
arisen"  in  the  proposed  regulatory  text, 
instead  of  keeping  the  current  language 
"arising  from  the  operation  of  a 
railroad,"  because  a  railroad  may  not 
learn  for  some  time  that  a  particular 
event  in  fact  arose  from  the  operation  of 
the  railroad.  By  stating  that  a  railroad 
must  report  an  event  that  "may"  have 
arisen  from  the  operation  of  the  railroad, 
FRA  is  assured  to  capture  a  broader 
group  of  cases.  For  example,  if  a  raihoad 
employee  dies  of  a  heart  attack  on  the 
railroad's  property,  the  railroad  may  not, 
know  for  weeks,  following  a  coroner's 
report,  what  the  cause  of  death  was  and 
whether  the  death  was  work-related. 
This  case  might  not  get  immediately 
reported  because  the  railroad  did  not 
immediately  l^am  that  the  death  arose 
out  of  the  operation  of  the  railroad. 
Under  the  proposed  change,  if  the  death 
"may"  have  arisen  out  of  the  operation 
of  the  railroad,  the, case  must  be 
immediately  reported,  permitting  FRA 
to  commence  its  investigation  in  a 
timely  manner.  Even  when  death  is 
ultimately  determined  to  be  caused  by 
a  coronary  event,  for  instance,  it  is 
appropriate  to  inquire  whether  unusual 
workplace  stressors  [e.g.,  extreme  heat, 
excessive  physical  activity  without 
relief)  may  have  played  a  role  in  causing 
the  fatality.  In  addition,  under 
subsection  (a)(1),  FRA  has  added  the 
death  of  an  employee  of  a  contractor  to 
a  railroad  performing  work  for  the 
railroad  on  property  owned,  leased,  or 
maintained  by  the  contracting  raihoad 
as  a  new  category  requiring  telephonic 
reporting. 

In  proposed  subsection  (a)(2).  FRA 
captures  certain  train  accidents  or  train 
incidents  even  if  death  or  injury  does 
not  necessarily  occxu  as  a  result  of  the 
accident  or  incident.  Under  the  1997 
nile,  FRA  did  not  require  telephonic 
reporting  of  certain  train  accidents  or 
train  incidents  per  se,  but  required  that 


they  be  reported  only  if  they  resulted  in 
death  of  a  rail  passenger  or  employee,  or 
death  or  injury  of  five  or  more  persons. 
Accordingly,  FRA  proposed  that 
railroads  telephonically  report 
immediately,  whenever  it  learns  of  the 
occurrence  of  any  of  the  following 
events: 

(i)  A  train  accident  that  results  in  serious 
injury  to  two  or  more  train  crewmembers  or 
passengers  requiring  admission  to  a  hospital; 

(ii)  A  train  accident  resulting  in  evacuation 
of  a  passenger  train; 

(iii)  A  fatality  at  a  highway-rail  grade 
crossing  as  a  result  of  a  train  accident  or  train 
incident; 

(iv)  A  train  accident  resulting  in  damage 
(based  on  a  preliminary  gross  estimate)  of 
$150,000.  to  railroad  and  nonrailroad 
property;  or 

(v)  A  train  accident  resulting  in  damage  of 
S25.000  or  more  to  a  passenger  train, 
including  railroad  and  nonrailroad  property. 

In  proposed  subsection  (a)(3),  FRA 
requires  telephonic  reporting  of 
incidents  in  which  a  reportable 
derailment  or  collision  occurs  on,  or 
fouls,  a  line  used  for  scheduled 
passenger  service.  This  final  provision 
permits  more  timely  initiation  of 
investigation  in  cases  where  the 
underlying  hazards  involved  could 
threaten  the  safety  of  passenger 
operations.  For  clarification  of  other 
aspects  of  this  proposed  section,  see 
discussion  at  section  "III.C."  of  this 
preamble,  above. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  issue.  For  the  reasons  stated 
above,  the  amendments  have  been 
adopted  as  proposed. 

Section  225. 1 9    Primary  Groups  of 
Accidents/Incidents 

Proposal 

FRA  proposed  to  amend  subsection 
(d),  "Group  III,  "Death,  injury, 
occupational  illness."  See  prior 
discussion  in  section-by-section 
analysis  of  the  definition  of  "accident/ 
incident"  and  "event  or  exposure 
arising  from  the  operation  of  a  railroad" 
in  §225.5. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  provision.  The  amendments 
have  been  adopted  as  proposed. 

Section  225.23    Joint  Operations 

Proposal 

FRA  proposed  to  make  technical 
amendments  to  §  225.23(a)  simply  to 
bring  it  into  conformity  with  the  rest  of 
the  proposed  regulatory  text. 


Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  provision.  The  amendments 
have  been  adopted  as  proposed. 

Section  225.25    Recordkeeping 

Proposal 

FRA  proposed  to  amend  this  section 
by  revising  subsection  225.25(h)(15)  to 
apply  to  "privacy  concern  cases."  which 
would  be  defined  in  proposed  §  225.5. 
Accordingly,  under  the  proposed 
subsection,  a  railroad  is  permitted  not  to 
post  information  on  an  occupational 
injury  or  illness  that  is  a  "privacy 
concern  case." 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  provision.  The  amendments 
have  been  adopted  as  proposed. 

Section  225.39    FRA  Policy  Statement 
on  Covered  Data 

Proposal 

In  connection  with  the  requirements    • 
for  reporting  employee  illness/injury 
cases  exclusively  resulting  from  a 
written  recommendation  of  a  physician 
or  other  licensed  health  care  provider 
(POLHCP)  for  time  off  when  the 
employee  instead  retiu-ned  to  work,  or  a 
written  recommendation  for  a  work 
restriction  when  the  employee  instead 
worked  unrestricted,  and  in  connection 
with  the  provision  for  special  reporting 
of  cases  exclusively  resulting  frtim  the 
dfrection  of  a  POLHCP  in  vkrriting  to  take 
a  non-prescription  medication  at 
prescription  dose,  FRA  proposed  that 
these  cases  not  be  included  in  FRA's 
regular  statistical  sunmiaries.  The  data 
are  requested  by  DOL  to  ensure 
comparability  of  employment-related 
safety  data  across  industries.  The  data 
may  also  be  utilized  for  other  purposes 
as  the  need  arises,  but  they  would  not 
be  reported  in  FRA's  periodic  statistical 
simunaries  for  the  raihoad  industry. 

Comments 

AAR  commented  that  the  Guide 
needed  to  be  clearer  in  its  discussion  of 
covered  data  so  as  to  include:  a 
definition  of  that  term;  instructions  on 
how  to  report  such  cases;  and 
clarification  of  the  treatment  of  these 
cases  in  the  questions-and-answers 
section  of  the  Guide  and  in  the 
instructions  for  Form  FR.^  F  6180.55a. 
In  its  comments  on  the  NPRM,  verbal 
comments  at  the  post-NPRM  Working 
Group  Meeting,  and  post-meeting  letter 
and  e-mail,  AAR  expressed  a  concern  a 
concern  regarding  the  sharp  increase  in 
the  number  of  reportables  that  would 
result  by  adopting  the  proposed 
changes.  In  order  to  soften  the  impact  of 
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these  changes  on  the  railroad  industry 
data,  AAR  requested  that  the  covered 
data  criteria  be  extended  to  three  other 
areas  of  reporting:  one-time  dosages  of 
prescription  medication,  oxygen 
therapy,  and  occupational  hearing  loss. 

Final  Rule/Decision 

FRA  determined  that  the  deflnition  of 
"covered  data"  in  §  225.39  and  the 
corresponding  discussion  of  covered 
data  in  the  Guide  should  be  amended  to 
address  AAR's  concerns  regarding 
clarity  and  to  reflect  the  addition  of  one- 
time dosages  of  topical  prescription 
medication.  For  a  more  detailed 
discussion  of  FRA's  policy  statement  on 
covered  data,  see  section  "III.H."  of  this 
preamble. 

Section  240. 1 1 7    Criteria  for 
Consideration  of  Operating  Rules 
Compliance  Data 

Proposal 

FRA  proposed  a  minor  change  to  its 
locomotive  engineer  qualifications 
regulations,  which  uses  a  term  from  part 
225.  In  particular,  §240. 11 7(e)(2)  of  the 
locomotive  engineer  qualifications 
regulations  deHnes  one  of  the  types  of  ' 
violations  of  railroad  rules  and  practices 
for  the  safe  operation  of  trains  that  is  a 
basis  for  revoking  a  locomotive 
engineer's  certification  pursuant  to  part 
240;  speciHcally,  failures  to  adhere  to 
the  conditional  clause  of  a  restricted 
speed  rule  "which  cause  reportable 
accidents  or  incidents  under  part  225  of 
this  chapter.  *   *   *"  This  amendment 
creates  an  exception  for  accidents  or 
incidents  that  are  classified  as  "covered 
data"  under  part  225.  The  reason  that 
"covered  data"  were  excluded  as  a 
partial  basis  for  decertification  under 
§  240.117(e)(2)  is  that  the  injuries  and 
illnesses  associated  with  "covered  data" 
cases  are  comparatively  less  severe  than 
other  types  of  injuries  and  illnesses, 
and,  as  such,  when  coupled  with  a 
violation  of  restricted  speed,  should  not 
trigger  revocation  under  part  240. 

Comments  and  Final  Rule/Decision 

No  specific  comments  were  received 
on  this  section.  The  exception  has  been 
adopted  as  proposed.  Note,  however, 
that  comments  were  received  on  the 
definition  of  "covered  data"  and  that 
the  category  of  covered  data  has  been 
expanded  to  include  another  subset  of 
cases.  See  §  225.39  and  above 
discussion  of  covered  data  at  section 
"III.H."  of  this  preamble. 


V.  Regulatory  Impact  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  determined  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and  procedures 
(44  FR  11034;  Feb.  26.  1979).  FRA  has 
prepared  and  placed  in  the  docket  a 
regulatory  impact  analysis  addressing 
the  economic  impact  of  this  rule. 
Document  inspection  and  copying 
facilities  are  available  at  1 1 20  Vermont 
Avenue,  NW.,  7th  Floor,  Washington, 
DC  20590.  Photocopies  may  also  be 
obtained  by  submitting  a  written  request 
to  the  FRA  Docket  Clerk  at  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Washington,  DC  20590.  Access  to 
the  docket  may  also  be  obtained 
electronically  through  the  Web  site  for 
the  DOT  Docket  Management  System  at 
http://dms.dot.gov. 

As  part  of  the  regulatory  impact 
analysis,  FRA  has  assessed  quantitative 
measurements  of  costs  and  benefits 
expected  from  the  adoption  of  this  final 
rule.  The  analysis  also  contains 
qualitative  discussions  of  benefits  that 
were  not  quantified.  Over  a  20-year 
period,  the  Present  Value  (PV)  of  the 
estimated  costs  is  $476,000,  and  the  PV 
of  the  estimated  benefits  is  $612,000. 

The  major  costs  anticipated  from 
adopting  this  final  cule  include  those 
incurred  in  complying  with  additional 
OSHA-conformity  reporting 
requirements,  such  as  the  covered  data 
cases.  Additional  reporting  burdens  on 
railroads  will  also  occur  from  an 
increase  in  telephonic  reporting,  an 
increase  in  reporting  of  occupational 
hearing  loss  cases,  and  from  the 
recording  of  claimed  occupational 
illnesses  cases.  Finally,  there  are  costs 
associated  with  Uie  familiarization  of 
the  railroad  reporting  officers  with  the 
revised  Guide,  and  for  revisions  to  FRA 
and  railroad  electronic  reporting 
systems  and  databases. 

The  major  benefits  anticipated  from 
implementing  this  final  rule  include 
savings  from  a  simplification  in  the 
reporting  of  occupational  injuries  due  to 
a  new  definition  of  "first  aid."  This 
benefit  will  produce  a  savings  in  the 
decision  making  process  for  both 
reportable  injuries  and  accountable 
injuries.  Additional  savings  will  also 
occur  from  a  reduction  in  the  average 
burden  time  to  complete  a  Rail 
Equipment  Accident/Incident  Report. 
This  savings  is  largely  a  product  of  a 
revision  to  the  train  accident  cause 
codes.  The  revised  casualty 
circumstance  codes  will  produce  a 


savings  from  a  reduction  in  the  use  of 
the  narrative  block  on  the  railroad 
injury  and  illness  reports.  Finally, 
railroads  will  receive  a  savings  from  a 
simplification  in  the  counting  uf  the 
number  of  days  away  from  work  or  of 
restricted  work  activity.  This  includes  a 
savings  due  to  a  reduction  from  365  to 
1 80  days  for  the  maximum  number  of 
days  that  the  railroads  would  have  to 
track  and  report  injuries  and  illnesses. 
FRA  also  anticipates  that  there  will  be 
qualitative  benefits  from  this 
rulemaking  from  better  data  on  raihoad 
reports,  and  the  increased  utility  that 
the  additional  data  codes  would  provide 
to  future  analysis. 

B.  Regulatory  Flexibility  Act  of  1980  and 
Executive  Order  13272 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601-612)  requires  a  Federal 
agency  to  review  its  proposed  and  final 
rules  in  order  to  assess  their  impact  on 
small  entities  (small  businesses,  small 
organizations,  and  local  governments).  If 
the  agency  determines  that  its  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  then  the  agency  must  prepare 
an  Regulatory  Flexibility  Analysis 
(RFA).  If  the  agency  determines  the 
opposite,  then  the  agency  must  certify 
that  determination;  an  RFA  may  also 
provide  the  basis  for  the  agency's 
determination  that  the  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

"Small  entity"  is  defined  in  5  U.S.C. 
601  as  including  a  small  business 
concern  that  is  independently  owned 
and  operated,  and  is  not  dominant  in  its 
field  of  operation.  The  Small  Business 
Administration  (SBA)  stipulates  in  its 
"Size  Standards"  that  the  largest  a 
railroad  business  firm  that  is  "for- 
profit"  may  be,  and  still  be  classified  as 
a  "small  entity"  is  1,500  employees  for 
"Line-Haul  Operating"  Raihoads.  and 
500  employees  for  "Switching  and 
Terminal  Establishments."  SBA's  "size 
standards"  may  be  altered  by  Federal 
agencies  on  consultation  with  SBA  and 
in  conjunction  with  public  comment. 
Pursuant  to  section  312  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
FRA  has  published  an  interim  policy 
that  formally  establishes  "small 
entities"  as  being  railroads  that  meet  the 
line-haulage  revenue  requirements  of  a 
Class  III  railroad.  62  FR  43024,  Aug.  11, 
1997.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
annual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  threshold  for  a 
Class  III  raihoad  carrier,  which  is 
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adjusted  by  applying  the  railroad      ^^ 
revenue  deflator  adjustment.  See  49  CFR 
part  1201.  The  same  dollar  limit  on 
revenues  is  established  to  determine 
whether  a  railroad  shipper  or  contractor 
is  a  small  entity.  FRA  proposed  to  use 
this  alternative  definition  of  "small 
entity"  for  this  rulemaking,  and 
requested  comments  on  its  use.  No 
comments  were  received  related  to  this 
proposal. 

Executive  Order  13272,  "Proper  • 
Consideration  of  Small  Entities  in 
Agency  Rulemaking,"  requires  in  part 
that  a  Federal  agency  notify  the  Chief 
Counsel  for  Advocacy  of  the  SBA  of  any 
of  its  draft  rules  that  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Executive  Order  also  requires 
Federal  agencies  to  consider  any 
comments  provided  by  the  SBA,  and  to 
include  in  the  preamble  to  the  final  rule 
the  agency's  response  to  any  written 
comments  by  the  SBA  unless  the  agency 
head  certifies  that  including  such 
material  would  not  serve  the  public 
interest.  67  FR  53461  (Aug.  16,  2002). 
Since  this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
FRA  has  not  notified  the  Office  of 
Advocacy  at  SBA,  and  therefore,  has  not 
received  any  comments  from  Advocacy. 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  FRA  has 
prepared  and  placed  in  the  docket  an 
RFA,  which  assesses  the  small  entity 
impact  of  this  final  rule.  Document 
inspection  and  copying  facilities  are 
available  St  1120  Vermont  Avenue, 
NW..  7th  Floor,  Washington,  DC  20590. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue.  NW.,  Washington,  DC 
20590.  Access  to  the  docket  may  also  be 
obtained  electronically  through  the  Web 


site  for  the  DOT  Docket  Management 
System  at  http://dms.dot.gov. 

As  stated  in  the  RFA,  FRA  has 
determined  that  there  are  over  650  small 
railroads  that  could  potentially  be 
affected  by  this  rulemaking;  however, 
the  frequency  of  accidents/incidents, 
and  therefore  reporting  burden,  is 
generally  proportional  to  the  size  of  the 
railroad.  A  railroad  that  employs 
thousands  of  employees  and  operates 
trains  millions  of  miles  is  exposed  to 
greater  risks  than  one  whose  operation 
is  substantially  smaller,  all  other  things 
being  equal.  For  example,  in  1998,  only 
327  railroads  reported  one  or  more 
casualties. 

The  economic  impacts  anticipated 
from  final  rule  are  primarily  a  result  of 
an  increase  in  casualty  reporting  due  to 
the  reporting  of  some  casualties,  due  to 
OSHA  recordkeeping  requirements 
which  this  rulemaking  is  adopting  into 
FRA  reporting  requirements.  In 
addition,  the  railroad  industry  will 
incur  small  burdens  for  an  increase  in 
telephonic  reporting  of 'some  accident/ 
incidents,  and  for  modifications  made  to 
computer  software  and  databases. 
However,  FRA  does  not  anticipate  that 
any  of  these  burdens  will  be  imposed  on 
small  entities  due  to  the  decreased 
likelihood  of  a  casualty  occurring  on  a 
small  railroad.  The  computer-based 
biudens  are  not  expected  to  impact 
small  entities  either  since  most  small 
raihoads  report  using  personal 
computer  (PC)-based  software  provided 
by  FRA.  It  is  estimated  by  FRA  that 
small  entities  will  incur  five  percent  or 
less  of  the  total  costs  for  this  final  rule. 
It  is  important  to  note  that  this  final 
rule  will  also  reduce  recordkeeping 
burdens  by  simplifying  the  method  used 
to  coimt  employee  absences  and  work 
restrictions,  and  by  reducing  the 
requirement  to  keep  track  of  lengthy 
employee  absences.  The  final  rule  also 
simplifies  reporting  requirements  with 
clarifying  definitions  for  things  such  as 


"medical  treatment"  and  "first  aid." 
Train  accident  cause  codes  and  injury 
occurrence  codes  would  be  added,  so 
that  accident  and  injury  data  would  be 
more  precise  and  the  need  for  some 
narratives  will  be  eliminated. 

This  final  rule  does  not  provide 
alternative  treatment  for  small  entities 
in  the  regulation  or  reporting 
requirements.  However,  small  railroads 
that  report  using  PC-based  software  vnU 
not  be  burdened  with  any  costs  for 
modifying  or  changing  the  software, 
since  FRA  provides  this  software  free  to 
all  railroads  that  utilize  it.  It  is 
important  to  note  that  ju^t  by  the  fact 
that  small  raihoads  report  fewer 
accidents/incidents  and  casualties,  they 
are  less  likely  to  be  burdened  by  the 
final  rule. 

The  RFA  concludes  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  therefore,  FRA  certifies  that  this 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  same  reason,  consistent  with 
Executive  Order  13272,  the  draft  rule 
has  not  been  submitted  to  the  SBA.  In 
order  to  determine  the  significance  of 
the  economic  impact  for  this  RFA,  FRA 
invited  comments  from  all  interested 
parties  concerning  the  potential 
economic  impact  on  small  entities  in 
the  notice  of  proposed  rulemaking.  The 
Agency  considered  the  lack  of 
conunents  and  data  it  received  in 
making  this  decision  and  certification. 

C.  Paperwork  Reduction  Act  of  1995. 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3501  et  seq.  The  sections  that 
contain  the  new  information  collection 
requirements  and  the  estimated  time  to 
fulfill  each  requirement  are  as  follows: 


CFR  Section— 49  CFR 


225.9— Telephone  Reports— Certain  Accidents/Inci- 
dents and  Ottier  Events. 

225.11— Reporting  of  Rail  Equipment  Accidents/Inci- 
dents (Form  FRA  F  6180.54). 

225.12(a)— Rail  Equipment         Accident/Incident 

Reports— Human  Factor  (Forni  FRA  F  6180.81). 

225. 12(b>— Rail  Equipment         Accident/Incident 

Reports— Human  Factors  (Part  1.  Form  FRA  F 
6180.78). 

225.12(c)— Rail'  Equipment  Accident/Incident 
Reports— Hun«n  Factor— Joint  Operations. 

225.12(d)— Rail  Equipment  Accident/Incident 
Reporte— Human  Factor— Late  Identification. 

225.12(e)— Rail  Equipment  Accident/Incident 
Reports— Human  Factor— Employee  Supptement 
(Part  II.  Form  FRA  F  6180.78). 


Respondent  universe  Total  annual  responses 


685  railroads 


685  railroads 


685  railroads 


685  railroads 


685  railroads 


685  railroads 


685  railroads 


500  reports 

3,000  forms  

1,000  forms  

4.100  notices/cppies 

100  requests 

20  attachments  +  20  no- 
tices. 
75  staterrients  , 


Average  time 
per  response 


Total 
annual 
burden 

hours 


15  minutes. 

2  hours 

15  minutes 

10  minutes  and  3  minutes 

20  minutes  

15  minutes  

1.5  hours 


125 

6.000 

250 

372 

33 

10 
113 


total 
annual 
burden 

cost 

$5,250 

252.000 

10.500 

15,624 

1,386 

430 

2,938 
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CFR  Section— 49  CFR 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total 
annual 
burden 

hours 

Total 
annual 
burden 

cost 

225  12(f) — Rail          Equipnfient         Accident/Incident 
Reports — Human     Factor— Employee    Confidential 
Letter 

225.13 — Amerxled  Rail  Equipment  AccidentMncident 
Reports 

225.17— Doubtful  Cases;  Alcohoi/Drug  Involvement  . 
— Aooended  Reoorts 

Railroad  Employees 

685  railroads  

10  letters  

2  hours 

20 

11 

40 

3 

6.800 

4.400 

1.370 

171 

18.000 

18 
6.500 

75 

2.192 

63 

350 

133 

5 

16 

10 

520 

10  amended  reports,  20 

copies. 
80  reports 

1  fKHjr  +  3  minutes 

462 

30  minutes  

1,680 

685  railroads  ....:.. 

685  railroads  

5  reports 

30  minutes  

126 

225.19— Highway— Rail             GractA             Crossing 
Accidenf\lncident  Reports  (Fonn  FRA  F  6180.57). 

—Death,   injury,   or  Occupational  Illness  (Form 
FRA  F  6180  .Via). 
225.21  Forms: 

—Form  FRA  F  6180  55 — Railroad  InjuryMllness 
Summary 

— Form  FRA  F  6180  56— Annual  Report  of  Em- 
ployee Hours  and  Casualties  by  Stale 

—Form   FRA   F   6180  98— RR   Employee   Injury 
and/or  Illness  Record 

-Form  FRA  F  6180.98-Copies  

—Form  FRA  F  6180  97— Initial  Rail  Equipment 
Accident/Incident  Record 

— Form  FRA  F  6180  107 — Alternate  Record  For 

3,400  foritis 

2  hours  

285.600 

13  800  forms 

20  minutes    .*.. 

184.800 

685  railroads 

8  220  forms     

10  minutes     

57,540 

685  railroads               ..    . 

685  forms  

15  minutes      

7,182 

685  railroads  

18,000  forms 

1  hour  

756.000 

685  railroads         

540  copies      

2  minutes 

756 

685  railroads  

685  railroads  

13  000  forms   

30  minutes      

273  000 

300  forms  

15  minutes  

3,150 

Illnesses  Claimed  to  Be  Wory  Related. 
225  25 — Posting  of  Monthly  Summaiy        

685  railroads  

8,220  lists 

16  minutes  

92,064 

225  27 — Retention  of  Records                      

685  railroads  

1  900  records   

2.646 

225  33 — Internal  Control  Rans — Amended 

685  railroads    

25  amerxlments  ...; 

14  hours  

14,700 

225.35— Access  to  Records  and  Reports— Lists  

— Subseauent  Years                                          .    . 

15  railroads  

400  lists 

20  minutes  

5,586 

4  railroads  

16  lists          

20  minutes 

210 

225.37— Wagnetic  Media  Transfers 

—Batch  Control  (Fomi  FRA  F  6180.99) 

8  railroads  

96  transfers 

10  minutes  

672 

685  railroads  

200  forms  

3  minutes- 

420 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  or 
maintaining  the  needed  data,  and 
reviewing  the  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503.  OMB  is 
required  to  make  a  decision  concerning 
the  information  collection  requirements 
contained  in  this  final  rule  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the' 
effective  date  of  the  final  rule.  The  OMB 
control  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

D.  Federalism  Implications 

Executive  Order  13132,  entitled, 
"Federalism,"  issued  on  August  4,  1999. 
requires  that  each  agency  "in  a 


separately  identified  portion  of  the 
preamble  to  the  regulation  as  it  is  to  be 
issued  in  the  Federal  Register,  provide 
to  the  Director  of  the  Office  of 
Management  and  Budget  a  federalism 
summary  impact  statement,  which 
consists  of  a  description  of  the  extent  of 
the  agency's  prior  consultation  with 
State  and  local  officials,  a  summary  of 
the  nature  of  their  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  the  concerns  of  the 

State  and  local  officials  have  been  met  . 

*   *   *  " 

When  issuing  the  proposed  rule  and 
final  rule  in  this  proceeding,  FRA  has 
adhered  to  Executive  Order  13132.  FRA 
engaged  in  the  required  Federalism 
consultation  during  the  early  stages  of 
the  rulemaking  through  meetings  of  the 
full  RSAC,  on  which  several 
representatives  of  groups  representing 
State  and  local  officials  sit.  To  date, 
FRA  has  received  only  one  concern 
about  the  Federalism  implications  of 
this  rulemaking  from  these 
representatives,  regarding  whether  or 
not  FRA's  notification  requirements 
would  preempt  State  accident 
notification  requirements.  Although 
FRA's  regulations  under  part  225 
preempt  States  from  prescribing 
accident/incident  reporting 
requirements,  there  is  nothing  in  these 
regulations  that  preempts  States  frtim 
having  their  own,  perhaps  even 


different,  accident  notification 
requirements: 

Issuance  of  these  regulations  under  the 
federal  railroad  safety  laws  and  regulations 
preempts  States  from  prescribing  accident/ 
incident  reporting  requirements.  Any  State 
may,  however,  require  railroads  to  submit  to 
it  copies  of  accident/incident  and  injury/ 
illness  reports  Rled  with  FRA  under  this  part, 
for  accident/incidents  and  injuries/illnesses 
which  occur  in  that  State. 

49  CFR  225.1.  FRA  did  not  propose  to 
change  this  provision  that  a  State  may 
require  a  railroad  to  submit  to  the  State 
copies  of  reports  required  by  part  225 
regarding  accidents  in  the  State. 

Additionally,  section  20902  of  title  49 
of  the  United  States  Code,  which 
authorizes  the  Secretary  of 
Transportation  to  investigate  certain 
accidents  and  incidents,  provides:  "[i]f 
the  accident  or  incident  is  investigated 
by  a  commission  of  the  State  in  which 
it  occurred,  the  Secretary,  if  convenient, 
shall  carry  out  the  investigation  at  the 
same  time  as,  and  in  coordination  with, 
the  commission's  investigation."  This 
section  contemplates  that  States  have  an 
interest  in  carrying  out  simultaneous 
investigations  in  coordination  with  the 
Secretary,  where  convenient.  It  would 
be  consistent  with  this  interest  to  permit 
States  to  adopt  their  own  accident 
notification  requirements  so  as  to  allow 
a  prompt,  and  perhaps  coordinated, 
investigation.  Accordingly,  FRA 
believes  that  it  has  satisfied  the 
Executive  Order. 
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E.  Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(FRA's  Procedures)  (64  FR  28545,  May 
26, 1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.),  other  environmental 
statutes,  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  regulation  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(c)(20)  of  FRA's  Procedures. 
64  FR  28547,  May  26, 1999.  Section 
4(c)(20)  reads  as  follows: 

(c)  Actions  categorically  excluded.  Certain 
classes  of  FRA  actions  have  been  determined 
to  be  categorically  excluded  from  the 
requirements  of  these  Procedures  as  they  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment. 
*  *  *  The  following  classes  of  FRA  actions 
are  categorically  excluded: 
***** 

(20)  Promulgation  of  railroad  safety  rules 
and  policy  statements  that  do  not  result  in 
significantly  increased  emissions  or  air  or 
water  pollutants  or  noise  or  increased  traffic 
congestion  in  any  mode  of  transportation. 

In  accordance  with  section  4(c)  and  (e) 
of  FRA's  Procedures,  the  agency  has 
further  concluded  that  no  extraordinary 
circumstances  exist  with  respect  to  this 
regulation  that  might  trigger  the  need  for 
a  more  detailed  environmental  review. 
As  a  result,  FRA  finds  that  this 
regulation  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Section  201  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4.  2  U.S.C.  1531).  each 
Federal  agency  "shall,  imless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C. 
1532)  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  \^  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  expenditiu-e  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  promulgating  any  final  rule  for 
which  a  general  notice  of  proposed 


rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement" 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  final  rule  would  not  result 
in  the  expenditure,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  such  a 
statement  is  not  required. 

G.  Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355.  May  22. 
2001.  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
pubUshed  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii) 
that  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
FRA  has  evaluated  this  final  nUe  in 
accordance  with  Executive  Order  13211. 
FRA  has  determined  that  this  final  rule 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

Consequently,  FRA  has  determined 
that  this  regulatory  action  is  not  a 
"significant  energy  action"  within  the 
meaning  of  Executive  Order  13211. 

List  of  Subjects 

49  CFR  Part  219 

Alcohol  abuse.  Drug  abuse.  Drug 
testing,  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

49  CFR  Part  225 

Accident  investigation,  Penalties. 
Railroad  safety.  Railroads,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  240 

Administrative  practice  and 
procedure.  Penalties.  Railroad 
employees.  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

The  Final  Rule 

For  the  reasons  discussed  in  the 
preamble.  FRA  amends  Chapter  n. 
Subtitle  B  of  Title  49.  Code  of  Federal 
Regulations,  as  follows: 


PART  219— [AMENDED] 

1.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  20140, 
21301,  21304,  21311;  28  U.S.C.  2461,  note; 
and49CFR1.49(m). 

2.  Section  219.5  is  amended  by 
adding  a  definition  of  Accident  or 
incident  reportable  under  part  225  and 
revising  the  definition  of  Reportable 
injury  to  read  as  follows: 

§219.5    Definition*.  ^-^  ^ 

*****  '  '^ 

Accident  or  incident  reportable  under 
part  225  does  not  include  a  case  that  is 
classified  as  "covered  data"  imder 
§  225.5  of  this  chapter  (i.e.,  employee 
injury/illness  cases  reportable 
exclusively  because  a  physician  or  other 
licensed  health  care  professional  either 
made  a  one-time  topical  application  of 
a  prescription-strength  medication  to 
the  employee's  injury  or  made  a  written 
recommendation  that  the  employee: 
Take  one  or  more  days  away  fr^m  work 
when  the  employee  instead  reports  to 
work  (or  would  have  reported  had  he  or 
she  been  scheduled)  and  takes  no  days 
away  from  work  in  connection  with  the 
injury  or  illness;  work  restricted  duty 
for  one  or  more  days  when  the 
employee  instead  works  unrestricted  (or 
would  have  worked  unrestricted  had  he 
or  she  been  scheduled)  and  takes  no 
other  days  of  restricted  work  activity  in 
connection  with  the  injury  or  illness;  or 
take  over-the-coimter  medication  at  a 
dosage  equal  to  or  greater  than  the 
minimimi  prescription  strength, 
whether  or  not  the  employee  actually 
takes  the  medication). 
***** 

Reportable  injury  means  an  injury 
reportable  under  part  225  of  this  chapter 
except  for  an  injury  that  is  classified  as 
"covered  data"  under  §  225.5  of  this 
chapter  [i.e.,  employee  injury/illness 
cases  reportable  exclusively  becaiise  a 
physician  or  other  licensed  health  care 
professional  either  made  a  one-time 
topical  application  of  a  prescription- 
strength  medication  to  the  employee's 
injmy  or  made  a  written 
recommendation  that  the  employee: 
Take  one  or  more  days  away  fixim  work 
when  the  employee  instead  reports  to 
work  (or  would  have  reported  had  he  or 
she  been  scheduled)  and  takes  no  days 
away  from  work  in  connection  with  the 
injury  or  illness;  work  restricted  duty 
for  one  or  more  days  when  the 
employee  instead  works  unrestricted  (or 
would  have  worked  imrestricted  had  he 
or  she  been  scheduled)  and  takes  no 
other  days  of  restricted  work  activity  in 


10136  Federal  Register / Vol.  68,  No.  41 /Monday,  March  3,  2003 /Rules  and  Regulations 


connection  with  the  injury  or  illness;  or 
take  over-the-counter  medication  at  a 
dosage  equal  to  or  greater  than  the 
minimum  prescription  strength, 
whether  or  not  the  employee  actually 
takes  the  medication. 


PART  225— {AMENDED] 

3.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  103,  322(a),  20103, 
20107,  20901-02,  21301.  21302.  21311;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

4.  Section  225.5  is  amended  as 
follows: 

a.  By  revising  paragraph  (3)  of  the 
definition  of  the  term  Accident/ 
incident; 

b.  By  revising  the  definitions  of  the 
terms  Accountable  injury  or  illness.  Day 
away  from  work.  Day  of  restricted  work 
activity,  Medical  treatment,  and 
Occupational  illness; 

c.  By  removing  the  term  Arising  from 
the  operation  of  a  railroad  and  its 
definition;  and 

d.  By  adding  definitions  of  the  terms 
Covered  data.  Event  or  exposure  arising 
from  the  operation  of  a  railroad. 
General  reporting  criteria.  Medical 
removal.  Musculoskeletal  disorder, 
Needlestick  or  sharps  injury,  New  case. 
Occupational  hearing  loss. 
Occupational  tuberculosis.  Privacy 
concern  case.  Significant  change  in  the 
damage  costs  for  reportable  rail 
equipment  accidents/incidents. 
Significant  change  in  the  number  of 
reportable  days  away  from  work  or  days 
restricted.  Significant  illness,  and 
Significant  injury  to  read  as  follows: 

§225.5    Definitions. 

*         It         *         *         * 

, Accident/ incident  means: 

iff  *  *  *  n 

(3)  Any  event  or  exposure  arising 
from  the  operation  of  a  railroad,,  if  the 
event  or  exposure  is  a  discernable  cause 
of  one  or  more  of  the  following 
outcomes,  and  this  outcome  is  a  new 
case  or  a  significant  aggravation  of  a  pre- 
existing injury  or  illness: 

(i)  Death  to  any  person; 

(ii)  Injury  to  any  person  that  results  in 
medical  treatment; 

(iji)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job 
transfer;  or 

(C)  Loss  of  consciousness; 

(iv)  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the 
following: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job 
transfer; 


(C)  Loss  of  consciousness;  or 

(D)  Medical  treatment; 

(v)  Significant  injury  to  or  significant 
illness  of  a  railroad  employee  diagnosed 
by  a  physician  or  other  licensed  health 
care  professional  even  if  it  does  not 
result  in  death,  a  day  away  from  work, 
restricted  work  activity  or  job  transfer, 
medical  treatment,  or  loss  of 
consciousness; 

(vi)  Illness  or  injury  that  meets  the 
application  of  any  of  the  following 
specific  case  criteria: 

(A)  Needlestick  or  sharps  injury  to  a 
railroad  employee; 

(B)  Medical  removal  of  a  raifroad 
employee; 

(C)  Occupational  hearing  loss  of  a 
railroad  employee; 

(D)  Occupational  tuberculosis  of  a 
railroad  employee;  or 

(E)  Musculoskeletal  disorder  of  a 
railroad  employee  if  this  disorder  is 
independently  reportable  under  one  or 
more  of  the  general  reporting  criteria. 

Accountable  injury  or  illness  means 
any  condition,  not  otherwise  reportable, 
of  a  railroad  employee  that  is 
discemably  caused  by  an  event, 
exposure,  or  activity  in  the  work 
environment  which  condition  causes  or 
requires  the  railroad  employee  to  be 
exeunined  or  treated  by  a  qualified 

health  care  professional. 

***** 

Covered  data  means  information  that 
must  be  reported  to  FRA  under  this  part 
concerning  a  railroad  employee  injury 
or  illness  case  that  is  reportable 
exclusively  because  a  physician  or  other 
licensed  health  care  professional — 

(1)  Recommended  in  writing  that — 
(i)  The  employee  take  one  or  more 

days  away  from  work  when  the 
employee  instead  reports  to  work  (or 
would  have  reported  had  he  or  she  been 
scheduled)  and  takes  no  days  away  frt)m 
work  in  connection  with  the  injury  or 
illness, 

(ii)  The  employee  work  restricted 
duty  for  one  or  more  days  when  the 
employee  instead  works  unrestricted  (or 
would  have  worked  unrestricted  had  he 
or  she  been  scheduled)  and  takes  no 
days  of  restricted  work  activity  in 
connection  with  the  injury  or  illness,  or 

(iii)  The  employee  take  over-the- 
counter  medication  at  a  dosage  equal  to 
or  greater  than  the  minimum 
prescription  strength,  whether  or  not  the 
employee  actually  takes  the  medication; 
or 

(2)  Made  a  one-time  topical 
application  of  a  prescription-strength 
medication  to  the  employee's  injury. 

.  Day  away  from  work  means  a  day 
away  from  work  as  described  in 
paragraph  (1)  of  this  definition  or,  if 


paragraph  (1)  does  not  apply,  a  day 
away  from  work  solely  for  reporting 
purposes  as  described  in  paragraph  (2) 
of  this  definition.  For  purposes  of  this 
definition,  the  count  of  days  includes  all 
calendar  days,  regardless  of  whether  the 
employee  would  normally  be  scheduled 
to  work  on  those  days  (e.g.,  weekend 
days,  holidays,  rest  days,  and  vacation 
days),  and  begins  on  the  first  calendar 
day  after  the  railroad  employee  has  been 
examined  by  a  physician  or  other 
licensed  health  care  professional 
(RLHCP)  and  diagnosed  with  a  work- 
related  injury  or  illness.  In  particular, 
the  term  means — 

(1)  Each  calendar  day  that  the 
employee,  for  reasons  associated  with 
his  or  her  condition,  does  not  report  to 
work  (or  would  have  been  unable  to 
report  had  he  or  she  been  scheduled)  if 
not  reporting  results  from: 

(i)  A  PLHCP's  written 
recommendation  not  to  work,  or 

(ii)  A  railroad's  instructions  not  to 
work,  if  the  injury  or  illness  is  otherwise 
reportable;  or 

(2)  A  minimum  of  one  calendar  day 
if  a  PLHCP,  for  reasons  associated  with 
the  employee's  condition,  recommends 
in  writing  that  the  employee  take  one  or 
more  days  away  from  work,  but  the 
employee  instead  reports  to  work  (or 
would  have  reported  had  he  or  she  been 
scheduled).  This  paragraph  is  intended 
to  take  into  account  "covered  data" 
cases  and  also  those  non-covered  data 
cases  that  are  independently  reportable 
for  some  other  reason  [e.g.,  "medical 
treatment"  or  "day  of  restricted  work 
activity").  The  requirement  to  report  "a 
minimum  of  one  calendar  day"  is 
intended  to  give  a  railroad  the 
discretion  to  report  up  to  the  total 
number  of  days  recommended  by  the 
PLHCP. 

Day  of  restricted  work  activity  means 
a  day  of  restricted  work  activity  as 
described  in  paragraph  (1)  of  this 
definition  or,  if  paragraph  (1)  does  not 
apply,  a  day  of  restricted  work  activity 
solely  for  reporting  purposes  as 
described  in  paragraph  (2)  of  this 
definition;  in  both  cases,  the  work 
restriction  must  affect  one  or  more  of 
the  employee's  routine  job  functions 
(i.e.,  those  work  activities  regularly 
performed  at  least  once  per  week)  or 
prevent  the  employee  from  working  the 
full  workday  that  he  or  she  would 
otherwise  have  worked.  For  purposes  of 
this  definition,  the  count  of  days 
includes  all  calendar  days,  regardless  of 
whether  the  employee  would  normally 
be  scheduled  to  work  on  those  days 
(e.g.,  weekend  days,  holidays,  rest  days, 
and  vacation  days),  and  begins  on  the 
first  calendar  day  after  the  railroad 
employee  has  been  examined  by  a 
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physician  or  other  licensed  health  care 
professional  (PLHCP)  and  diagnosed 
with  a  work-related  injury  or  illness.  In 
particular,  the  term  means —        * 

(1)  Each  calendar  day  that  the 
employee,  for  reasons  associated  with 
his  or  her  condition,  works  restricted 
duty  (or  would  have  worked  restricted 
duty  had  he  or  she  been  scheduled)  ^if 
the  restriction  residts  from: 

(i)  A  PLHCP's  written 
recommendation  to  work  restricted 

duty,  or 

(ii)  A  railroad's  instructions  to  work 
restricted  duty,  if  the  injury  or  illness  is 
otherwise  reportable;  or 

(2)  A  minimum  of  one  calendar  day 
if  a  PLHCP,  for  reasons  associated  wdth 
the  employee's  condition,  recommends 
in  writing  that  the  employee  work 
restricted  duty  for  one  or  more  days,  but 
the  employee  instead  works  unrestricted 
(or  would  have  worked  unrestricted  had 
he  or  she  been  scheduled).  This 
paragraph  is  intended  to  take  into 
account  "covered  data"  cases  and  also 
those  non-covered  data  cases  that  are 
independently  reportable  for  some  other 
reason  [e.g.,  "medical  treatment"  or 
"day  of  restricted  work  activity").  The 
requirement  to  report  "a  minimum  of 
one  calendar  day"  is  intended  to  give  a 
railroad  the  discretion  to  report  up  to 
the  total  number  of  days  recommended 
by  the  PLHCP. 
****** 

Event  or  exposure  arising'from  the 
operation  of  a  railroad  includes — 

(1)  With  respect  to  a  person  who  is  on 
property  owned,  leased,  or  maintained 
by  the  railroad,  an  activity  of  the 
railroad  that  is  related  to  the 
performance  of  its  rail  transportation 
business  or  an  exposure  related  to  the 
activity; 

(2)  With  respect  to  an  employee  of  ttie 
railroad  (whedier  on  or  off  property 
owned,  leased,  or  maintained  by  the 
railroad),  an  activity  of  the  railroad  that 
is  related  to  the  performance  of  its  rail 
transportation  business  or  an  exposure 
related  to  the  activity;  and 

(3)  With  respect  to  a  person  who  is 
not  an  employee  of  the  railroad  and  not 
on  property  owned,  leased,  or 
maintained  by  the  railroad — an  event  or 

■    exposure  directly  resulting  from  one  or 
more  of  the  following  railroad 
operations: 

(i)  A  train  accident,  a  train  incident, 
or  a  highway-rail  crossing  accident  or 
incident  involving  the  railroad;  or 

(ii)  A  release  of  a  hazardous  material 
fttjm  a  railcar  in  the  possession  of  the 
railroad  or  of  another  dangerous 
commodity  that  is  related  to  the 
performance  of  the  railroad's  rail 
transportation  business. 


General  reporting  criteria  means  the 
criteria  fisted  in  §  225.19(d)(1),  (2),  (3), 
(4).  and  (5). 
»        *        *        *        * 

Medical  removal  means  medical 
removal  under  the  medical  surveillance 
requirements  of  the  Occupational  Safety 
and  Health  Administration  standard  in 
29  CFR  part  1910  in  effect  during 
calendar  year  2002,  even  if  the  case  does 
not  meet  one  of  the  general  reporting 
criteria. 

Medical  treatment  means  any  medical 
care  or  treatment  beyond  "first  aid" 
regardless  of  who  provides  such 
treatment.  Medical  treatment  does  not 
include  diagnostic  procedures,  such  as 
X-rays  and  drawing  blood  samples. 
Medical  treatment  also  does  not  include 
counseling. 

Musculoskeletal  disorder  (MSD) 
means  a  disorder  of  the  muscles,  nerves, 
tendons,  ligaments,  joints,  cartilage,  and 
spinal  discs.  The  term  does  not  include 
disorders  caused  by  slips,  trips,  falls, 
motor  vehicle  accidents,  or  other  similar 
accidents.  Examples  of  MSDs  include: 
Carpal  tunnel  syndrome.  Rotator  cuff 
syndrome,  De  Quervain's  disease. 
Trigger  finger.  Tarsal  tunnel  syndrome. 
Sciatica,  Epicondylitis,  Tendinitis, 
Raynaud's  phenomenon,  Carpet  layers 
knee.  Herniated  spinal  disc,  and  Low 
back  pain. 

Needlestick  or  sharps  injury  means  a 
cut,  laceration,  pimcture,  or  scratch 
from  a  needle  or  other  sharp  object  that 
involves  contamination  with  another 
person's  blood  or  other  potentially 
infectious  material,  even  if  the  case  does 
not  meet  one  of  the  general  reporting 
criteria. 

New  case  means  a  case  in  which 
either  the  employee  has  not  previously 
experienced  a  reported  injury  or  illness 
of  the  same  type  that  affects  the  same 
part  of  the  body,  or  the  employee 
previously  experienced  a  reported 
injury  or  illness  of  the  same.type  that 
affected  the  same  part  of  the  body  but 
had  recovered  completely  (all  signs  had 
disappeared)  frt)m  the  previous  injury  or 
illness  and  an  event  or  exposure  in  the 
work  environment  caused  the  signs  or 
symptoms  to  reappear. 
***** 

Occupational  hearing  loss  means  a 
diagnosis  of  occupational  hearing  loss 
by  a  physician  or  other  licensed  health 
care  professional,  where  the  employee's 
audiogram  reveals  a  work-related 
Standard  Threshold  Shift  (STS)  (i.e..  at 
least  .a  10-decibel  change  in  hearing 
threshold,  relative  to  the  baseline 
audiogram  for  that  employee)  in  hearing 
in  one  or  both  ears,  and  the  employee's 
total  hearing  level  is  25  decibels  or  more 
above  audiometric  zero  (averaged  at 


2000,  3000,  and  4000  Hz)  in  the  same 
ear(s)  as  the  STS. 

Occupational  illness  means  any 
abnormal  condition  or  disorder,  as 
diagnosed  by  a  physician  or  other 
licensed  health  care  professional,  of  any 
person  who  falls  under  the  definition 
for  the  classification  of  Worker  on 
Duty — Employee,  other  than  one        «• 
resulting  from  injiuy,  discemably 
caused  by  an  environmental  factor 
associated  with  the  person's  railroad 
employment,  including,  but  not  limited 
to,  acute  or  chronic  illnesses  or  diseases 
that  may  be  caused  by  inhalation, 
absorption,  ingestion,  or  direct  contact. 

Occupational  tuberculosis  means  the 
occupational  exposure  of  an  employee 
to  anyone  with  a  known  case  of  active 
tuberculosis  if  the  employee 
subsequenUy  develops  a  tuberculosis 
infection,  as  evidenced  by  a  positive 
skin  test  or  diagnosis  by  a  physician  or 
other  licensed  health  care  professional, 
even  if  the  case  does  not  meet  one  of  the 
general  reporting  criteria. 
***** 

Privacy  concern  case  is  any 
occupational  injiuy  or  illness  in  the 
following  list: 

(1)  Any  injury  or  illness  to  em  intimate 
body  part  or  the  reproductive  system; 

(2)  An  injiuy  or  illness  resulting  fit)m 
a  sexual  assault; 

(3)  Mental  illnesses; 

(4)  HIV  infection,  hepatitis,  or 
tuberciUosis; 

(5)  Needlestick  and  sharps  injuries; 
and 

(6)  Other  injuries  or  illnesses,  if  the 
employee  independently  and 
voluntarily  requests  in  writing  to  the 
railroad  reporting  officer  that  his  qr  her 
injury  or  illness  not  be  posted. 
***** 

Significant  change  in  the  damage 
costs  for  reportable  rail  equipment 
accidents/incidents  means  at  least  a  ten- 
percent  variance  between  the  damage 
amount  reported  to  FRA  and  current 
cost  figures. 

Significant  change  in  the  number  of 
reportable  days  away  from  work  or  days 
restricted  means  at  least  a  ten-percent 
variance  in  the  number  of  actual 
reportable  days  away  from  work  or  days 
restricted  compared  to  the  number  of 
days  already  reported. 

Significant  illness  means  an  illness 
involving  cancer  or  a  chronic 
irreversible  disease  such  as  byssinosis 
or  siUcosis,  if  the  disease  does  not  result 
in  death,  a  day  away  from  work, 
restricted  work,  job  transfer,  medical 
treatment,  or  loss  of  consciousness. 

Significant  injury  means  an  injury 
involving  a  fractured  or  cracked  bone  or 
a  punctured  eardrum,  if  the  injury  does 
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not  result  in  death,  a  day  away  from 
work,  restricted  work,  job  transfer, 
medical  treatment,  or  loss  of 


consciousness. 

*        *        * 


5.  Section  225.9  is  revised  to  read  as 
follows: 

§225.9    Telephonic  reports  of  certain 
accidents/incidents  and  other  events. 

(a)  Types  of  accidents/incidents  and 
other  events  to  be  reported.  (1)  Certain 
deaths  or  injuries.  Each  railroad  must 
report  immediately,  as  prescribed  in 
paragraphs  (b)  through  (d)  of  this 
section,  whenever  it  learns  of  the 
occurrence  of  an  accident/incident 
arising  from  the  operation  of  the 
railroad,  or  an  event  or  exposure  that 
may  have  arisen  from  the  operation  of 
the  railroad,  that  results  in  the — 

(i)  Death  of  a  rail  passenger  or  a 
railroad  employee; 

(ii)  Death  of  an  employee  of  a 
contractor  to  a  railroad  performing  work 
for  the  railroad  on  property  owned, 
leased,  or  maintained  by  the  contracting 
railroad;  or 

(iii)  Death  or  injury  of  five  or  more 
persons. 

(2)  Certain  train  accidents  or  train 
incidents.  Each  railroad  must  report 
immediately,  as  prescribed  in 
paragraphs  (b)  tfurough  (d)  of  this 
section,  whenever  it  learns  of  the 
occurrence  of  any  of  the  following 
events  that  arose  from  the  operation  of 
the  railroad: 

(i)  A  train  accident  that  results  in 
serious  injury  to  two  or  more  train 
crewmembers  or  passengers  requiring 
their  admission  to  a  hospital; 

(ii)  A  train  accident  resulting  in 
evacuation  of  a  passenger  train; 

(iii)  A  fatality  at  a  highway-rail  grade 
crossing  as  a  result  of  a  train  accident 
or  train  incident; 

(iv)  A  train  accident  resulting  in 
damage  (based  on  a  preliminary  gross 
estimate)  of  $150,000.  to  railroad  and 
nonrailroad  property;  or 

(v)  A  train  accidentresulting  in 
damage  of  $25,000  or  more  to  a 
passenger  train,  including  railroad  and 
nonrailroad  property. 

(3)  Train  accidents  on  or  fouling 
passenger  service  main  lines.  The 
dispatching  railroad  must  report 
immediately,  as  prescribed  in 
paragraphs  (b)  ttu-ough  (d)  of  this 
section,  whenever  it  learns  of  the 
occurrence  of  any  train  accident 
reportable  as  a  rail  equipment  accident/ 
incident  under  §§  225.11  and 
225.19(c)— 

(i)  that  involves  a  collision  or 
derailment  on  a  main  line  that  is  used 
for  scheduled  passenger  service;  or 


(ii)  that  fouls  a  main  line  used  for 
scheduled  passenger  service. 

(b)  Method  of  reporting.  (1) 
Telephonic  reports  required  by  this 
section  shall  be  made  by  toll-free 
telephone  to  the  National  Response 
Center,  Area  Code  800-424-8802  or 
800-424-0201. 

(2)  Through  one  of  the  same 
telephone  numbers  (800-^24-0201),  the 
National  Response  Center  (NRC)  also 
receives  notifications  of  rail  accidents 
for  the  National  Transportation  Safety 
Board  (49  CFR  part  840)  and  the 
Research  and  Special  Programs 
Administration  of  the  U.S.  Department 
of  Transportation  (Hazardous  Materials 
Regulations,  49  CFR  171.15).  FRA 
Locomotive  Safety  Standards  require 
certain  locomotive  accidents  to  be 
reported  by  telephone  to  the  NRC  at  the 
same  toll-free  number  (800-424-0201). 
49  CFR  229.17. 

(c)  Contents  of  report.  Each  report 
must  state  the: 

(1  y  Name  of  the  railroad; 

(2)  Name,  title,  and  telephone  number 
of  the  individual  making  the  report; 

(3)  Time,  date,  and  location  of  the 
accident/incident; 

(4)  Circumstances  of  the  accident/ 
incident; 

(5)  Number  of  persons  killed  or 
injured;  and 

(6)  Available  estimates  of  raifroad  and 
non-railroad  property  damage. 

(d)  Timing  of  report.  (1)  To  the  extent 
that  the  necessity  to  report  an  accident/ 
incident  depends  upon  a  determination 
of  fact  or  an  estimate  of  property 
damage,  a  report  will  be  considered 
immediate  if  made  as  soon  as  possible 
following  the  time  that  the 
determination  or  estimate  is  made,  or 
could  reasonably  have  been  made, 
whichever  comes  first,  taking  into 
consideration  the  health  and  safety  of 
those  affected  by  the  accident/incident, 
including  actions  to  protect  the 
environment. 

(2)  NTSB  has  other  specific 
requirements  regarding  the  timelineiss  of 
reporting.  See  49  CFR  part  840. 

6.  In  section  225.19,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  225.1 9    Primary  group*  of  accidents/ 
incidents. 

***** 

(d)  Group  III — Death,  injury,  or 
occupational  illness.  Each  event  or 
exposure  arising  from  the  operation  of  a 
railroad  shall  be  reported  on  Form  FRA 
F  6180.55a  if  the  event  or  exposure  is 
a  discemable  cause  of  one  or  more  of 
the  following  outcomes,  and  this 
outcome  is  a  new  case  or  a  significant 
aggravation  of  a  pre-existing  injury  or 
illness: 


(1)  Death  to  any  person; 

(2)  Injury  to  any  person  that  results  in 
medical  treatment; 

(3)  Injury  to  a  raifroad  employee  that 
results  in: 

(i)  A  day  away  from  work; 

(ii)  Restricted  work  activity  or  job 
transfer;  or 

(iii)  Loss  of  consciousness; 

(4f  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the 
following: 

(i)  A  day  away  from  work; 

(ii)  Restricted  work  activity  or  job 
transfer; 

(iii)  Loss  of  consciousness;  or 

(iv)  Medical  treatment; 

(5)  Significant  injiuy  to  or  significant 
illness  of  a  railroad  employee  diagnosed 
by  a  physician  or  other  licensed  health 
care  professional  even  if  it  does  not 
result  in  death,  a  day  away  from  work, 
restricted  work  activity  or  job  transfer, 
medical  treatment,  or  loss  of 
consciousness; 

(6)  Illness  or  injury  that  meets  the 
application  of  any  of  the  following 
specific  case  criteria: 

(i)  Needlestick  or  sharps  injury  to  a 
railroad  employee; 

(ii)  Medical  removal  of  a  raifroad 
employee; 

(iii)  Occupational  hearing  loss  of  a 
raifroad  employee; 

(iv)  Occupational  tuberculosis  of  a 
railroad  employee;  or 

(v)  Musculoskeletal  disorder  of  a 
railroad  employee  if  this  disorder  is 
independently  reportable  under  one  or 
more  of  the  general  reporting  criteria.- 
***** 

7.  In  section  225.21,  a  new  paragraph 
(j)  is  added  to  read  as  follows: 

§225^1    Forms. 

***** 

(j)  Form  FRA  6180.107— y^tema^ve 
Record  for  Illnesses  Claimed  to  Be 
Woiic-Related.  (1)  Form  FRA  F  6180.107 
shall  be  used  by  a  railroad  to  record 
each  illness  claimed  to  be  work-related 
that  is  reported  to  the  railroad — 

(i)  For  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related; 

(ii)  For  which  the  raifroad  has  made 
a  preliminary  determination  that  the 
illness  is  not  work-related;  or 

(iii)  For  which  the  railroad  has  made 
a  final  determination  that  the  illness  is 
not  work-related. 

(2)  For  any  case  determined  to  be 
reportable,  the  designation  "illness 
claimed  to  be  work-related"  shall  be 
removed,  and  the  record  shall  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner. 

(3)  In  the  event  the  narrative  block 
(similar  to  Form  FRA  F  6180.98,  block 
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39)  indicates  that  the  case  is  not 
reportable,  the  explanation  contained  on 
that  block  shall  record  the  reasons  the 
railroad  determined  that  the  case  is  not 
reportable,  making  reference  to  the  most 
authoritative  information  relied  upon. 

(4)  Although  the  Form  FRA  F 
6180.107  may  not  include  all  supporting 
documentation,  such  as  medical 
records,  the  Form  FRA  F  6180.107  shall 
note  the  name,  title,  and  address  of  the 
custodian  of  those  documents  and 
where  the  supporting  documents  are 
located  so  that  they  are  readily 
accessible  to  FRA  upon  request. 

8.  In  section  225.23,  paragraph  (a)  is 
revised  to  read  as  follows: 

§225.23    Joint  operations. 

(a)  Any  reportable  death,  injury,  or 
illness  of  an  employee  arising  from  an 
accident/incident  involving  joint 
operations  must  be  reported  on  Form 
FRA  F  6180.55a  by  the  employing 
raifroad. 
***** 

9.  Section  225.25  is  amended  by 
revising  paragraphs  (b)(6),  (b)(16), 
{b)(25)(v),  (e)(8),  (e)(24),  (h)(15),  and 
new  paragraphs  (b)(25)(xi),  (b)(25)(xii) 
and  (i)  are  added  to  read  as  follows: 

§225.25    Recordkeeping. 

***** 

(b)*  *  * 

(6)  Employee  identification  number 
or,  in  the  alternative.  Social  Security 
Number  of  railroad  employee; 

***** 

(16)  Whether  employee  was  on 
premises  when  injury,  illness,  or 
condition  occurred; 

***** 

(25)*   *   * 

(v)  If  one  or  more  days  away  fit)m 
work,  provide  the  number  of  days  away 
and  the  beginning  date; 

***** 

(xi)  Significant  injury  or  illness  of  a 
railroad  employee; 

(xii)  Needlestick  or  sharps  injmy  to  a 
railroad  employee,  medical  removal  of  a 
raifroad  employee,  occupational  hewing 
loss  of  a  railroad  employee, 
occupational  tuberciilosis  of  a  raifroad 
employee,  or  musculoskeletal  disorder 
of  a  railroad  employee  which 
musculoskeletal  disorder  is  reportable 
under  one  or  more  of  the  general 
reporting  criteria. 
***** 

(e)  *  *  • 

(8)  County  and  nearest  city  or  town; 

***** 

(24)  Persons  injured,  persons  killed, 
and  employees  with  an  occupational 
illness,  broken  down  into  the  following 
classifications:  worker  on  duty — 


employee;  employee  not  on  duty; 
passenger  on  train;  nontrespasser — on 
railroad  property;  trespasser;  worker  on 
duty— <:ontractor;  contractor — other; 
worker  oh  duty — volunteer;  volunteer — 
other;  and  nontrespasser-off  railroad 

property; 

***** 

(h)*  *  * 

(15)  The  railroad  is  permitted  not  to 
post  information  on  an  occupational  " 
injiuy  or  illness  that  is  a  privacy 
concern  case. 
***** 

(i)  Claimed  Occupational  Illnesses.  (1) 
Each  railroad  shall  maintain  either  the 
Form  FRA  F  6180.107,  to  the  extent  that 
the  information  is  reasonably  available, 
or  an  alternate  raifroad-designed  record 
containing  the  same  information  as 
called  for  on  the  Form  FRA  F  6180.107. 
to  the  extent  that  the  information  is 
reasonably  available,  for  each  illness 
claimed  to  be  work-related — 

(i)  For  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related; 

(ii)  For  which  the  railroad  has  made 
a  preliminary  determination  that  the 
illness- is  not  work-related;  or 

(iii)  For  which  the  raifroad  has  made 
a  final  determination  that  the  illness  is 
not  work-related.   . 

(2)  For  any  case  determined  to  be 
reportable,  die  designation  "illness 
claimed  to  be  work-related"  shall  be 
removed,  and  the  record  shall  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner. 

(3)  fri  the  event  the  narrative  block 
(similar  to  Form  FRA  F  6180.98,  block 
39)  indicates  that  the  case  is  not 
reportable,  the  explanation  contained  on 
that  block  shall  record  the  reasons  the 
raifroad  determined  that  the  case  is  not 
reportable,  making  reference  to  the  most 
authoritative  information  relied  upon. 

(4)  In  the  event  the  raifroad  must 
amend  the  record  with  new  or 
additional  information,  the  railroad 
shall  have  up  imtil  December  1  of  the 
next  calendar  year  for  reporting 
accidents/incidents  to  make  the  update. 

t5)  Although  the  Alternative  Record 
for  Illnesses  Claimed  to  be  Work-Related 
(or  the  alternate  railroad-designed  form) 
may  not  include  all  supporting 
documentation,  such  as  medical 
records,  the  alternative  record  shall  note 
the  custodian  of  those  doctunents  and 
where  the  supporting  documents  are 
located  so  that  they  are  readily 
accessible  to  FRA  upon  request. 

10.  Section  225.33  is  amended  by 
adding  new  paragraph  (a)(ll)  to  read  as 
follows: 


§225.33    Internal  Control  Plans. 

(a)*   *    * 

(11)  In  the  case  of  the  Form  FRA  F 
6180.107  or  the  alternate  railroad- 
designed  form,  a  statement  that  specifies 
the  name,  tide,  and  address  of  the 
custodian  of  these  records,  all 
supporting  documentation,  such  as 
medical  records,  and  where  the 
documents  are  located. 
***** 

11.  Section  225.35  is  amended  by 
designating  the  first  paragraph  as 
paragraph  (a),  designating  the  second 
paragraph  as  paragraph  (b),  and  adding  . 
after  the  fourth  sentence  of  newly 
designated  paragraph  (b)  the  following 
two  sentences: 

§  225.35    Access  to  records  and  reports. 

***** 

(b)*  *  *  The  Form  FRA  F  6180.107 
or  the  alternate  railroad-designed  form 
need  not  be  provided  at  any  railroad 
estabUsbment  within  4  hoius  of  a 
request.  Rather,  the  Form  FRA  F 
6180.107  or  the  alternate  railroad- 
designed  form  must  be  provided  upon 
request,  within  five  business  days,  and 
may  be  kept  at  a  central  location,  in 
either  paper  or  electronic  format.*  *  * 

12.  Section  225.39  is  added  to  read  as 
follows: 

§225.39    FRA  policy  on  covered  data. 

FRA  will  not  include  covered  data  (as 
defined  in  §  225.5)  in  its  periodic 
siunmaries  of  data  on  the  number  of 
occupational  injuries  and  illnesses. 

PART  240— [AMENDED] 

13.  The  authority  citation  for  part  240 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20135. 
21301,  21304.  21311;  28  U.S.C.  2461,  note; 
and  49  CFR  1.49. 

14.  In  section  240.117,  paragraph 
(e)(2)  is  revised  to  read  as  follows: 

§  240.1 1 7    Criteria  for  consideration  of 
operating  rules  compliance  data. 

***** 

(e)*  *  * 

(2)  Failure  to  adhere  to  limitations 
concerning  train  speed  when  the  speed 
at  which  the  train  was  operated  exceeds 
the  maximum  authorized  limit  by  at 
least  10  miles  per  hour.  Where  restricted 
speed  is  in  effect,  railroads  shall 
consider  only  those  violations  of  the 
conditional  clause  of  restricted  speed 
rules  (i.e.,  the  clause  that  requires 
stopping  within  one  half  of  the 
locomotive  engineer's  range  of  vision), 
or  the  operational  equivalent  thereof, 
which  cause  reportable  accidents  or 
incidents  imder  part  225  of  this  chapter, 
except  for  accidents  and  incidents  that 
are  classified  as  "covered  data"  under 


10140  Federal  Register /Vol.  68.  No.  41 /Monday.  March  3.  2003 /Rules  and  Regulations 


§  225.5  of  this  chapter  (i.e.,  employee 
injury/illness  cases  reportable 
exclusively  because  a  physician  or  other 
licensed  health  care  professional  either 
made  a  one-time  topical  application  of 
a  prescription-strength  medication  to 
the  employee's  injury  or  made  a  written 
recommendation  that  the  employee: 
Take  one  or  more  days  away  from  work 
when  the  employee  instead  reports  to 
work  (or  would  have  reported  had  he  or 


she  been  scheduled)  and  takes  no  days 
away  from  work  in  connection  with  the 
injury  or  illness;  work  restricted  duty 
for  one  or  more  days  when  the 
employee  instead  works  unrestricted  (or 
would  have  worked  unrestricted  had  he 
or  she  been  scheduled)  and  takes  no 
other  days  of  restricted  work  activity  in 
connection  with  the  injury  or  illness;  or 
take  over-the-counter  medication  at  a 
dosage  equal  to  or  greater  than  the 


minimum  prescription  strength, 
whether  or  not  the  employee  actually 
takes  the  medication,  as  instances  of 
failure  to  adhere  to  this  section; 

***** 

Issued  in  Washington,  DC,  on  February  19, 
2003. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
[FR  Doc.  03-4633  Filed  2-28-03;  8:45  am) 
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AGRICULTURE 
DEPARTMENT 
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Service 

Mill(  marketing  orders: 
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AGRICULTURE 
DEPARTME^f^ 
Forest  Service 

Alaslca  National  Interest  Lands 
Conservation  Act;  Title  VIII 
Implementation  (subsistence 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

published  2-12-03 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
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Support  activities: 
Technical  service  provider 

assistance;  published  11- 

21-02 
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management: 
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Sablefish;  published  2-18- 
03 
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boat  operations; 
published  12-18-02 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Payment  requirements; 
electronic  submission  and 
processing;  published  2- 
21-03 

FEDERAL  RESERVE 
SYSTEM 

Credit  by  brokers  and  dealers 
(Regulation  T): 
Foreign  margin  stocks;  list; 
pubhshed  2-27-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 


Physician  fee  schedule 

(2003  CY);  payment 

policies  and  relative  value 

unit  adjustments; 

published  12-31-02 
Physician  fee  schedule 

(2003  CY);  update; 

published  2-28-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  Natkjnal  Interest  Lands 
Conservation  Act;  Title  VIII 
Implementation  (subsistence 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

published  2-12-03 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Interest  rates  and 
assumptions;  publistied  2- 
14-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Sart)anes-Oxley  Act  of 
2002;  implementation — 
Management  investment 
company  shareholder 
reports  certification  and 
designation  as 
Exchange  Act  periodic 
reporting  forms; 
disclosure;  published  2- 
3-03 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Organization,  functions,  and 
authority  delegations:  , 

Agency  transition  to 
Homeland  Security 
Department;  technical 
amerKlments,  published  2- 
28-03 

RULES  GOING  INTO 
EFFECT  MARCH  2,  2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and      ^ 
management; 
Atlantic  highly  migratory 
species — 

North  Atlantk:  swordfish; 
published  1-7-03 

RULES  GOING  INTO 
EFFECT  MARCH  3.  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 


Delaware,  District  of 
Columbia,  and 
Pennsylvania;  publisfied 
1-2-03 
Delaware,  District  of 
Columbia,  Pennsylvania; 
published  1-2-03 
District  of  Columbia; 

published  1-2-03 
Distrk:t  of  Colunrtbia  and 
Pennsylvania;  published 
1-2-03 
Air  quality  implementation 
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nonattainment  new 
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actual-to-future-actual 
methodotogy.  etc.; 
published  12-31-02 
Air  quality  Implementation 
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States: 

Cotorado;  published  1-31-03 
Indiana;  published  12-31-02 

FEDERAL 
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COMMISSION 

Digital  television  stations;  liable 

of  assignments: 
'    Arkansas;  published  1-21-03 
Georgia;  published  1-21-03 
North  Carolina;  published  1- 
21-03 
Radio  stations;  table  of 
assignments: 

Louisiana;  published  2-6-03 
Oklahoma;  published  2-4-03 
Texas;  published  2-4-03 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Crisis  counseling  assistance 
and  training;  comment 
request;  published  3-3-03 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administratively 
uncontrollable  overtime 
pay;  published  1-30-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Sarbanes-Oxley  Act  of 
2002;  implementatton — 

Audits  and  reviews; 
relevant  records 
retention;  publistwd  1- 
30-03 
Securities: 
Sarfoanes-Oxley  Act  of 
2002;  implementation — 
Disctosure  requirements; 
published  1-31-03 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
published  1-27-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards'. 

Occupant  crash  protectior»— 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 
requirements  phase-in; 
published  1-31-03 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

l-lazardous  materials: 
Registration  fees;  temporary 
reduction;  published  1-9- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 
USDA  "Produced  From" 
grademari(  requirements; 
comments  due  by  3-10- 
03;  published  1-9-03  (FR 
03-00369] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heaitt) 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotk:  Newcastle  disease; 
quarantine  area 
designations — 
California;  comments  due 
by  3-14-03;  published 
1-13-03  [FR  03-00573] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestk:: 

Oriental  fruit  ffy;  comments 
due  by  3-11-03;  put)lisf)ed 
1-10-03  [FR  03-00491] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Program  regulations: 


Servicing  and  collections— 
Farm  k>an  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Loan  and  purchase  programs: 
Environmental  Quality 
Incentives  Program; 
comments  due  by  3-12- 
03;  published  2-10-03  [FR 
03-02642] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Servicing  and  collections— 

Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Servicing  and  collections — 
Fann  loan  programs 
account  servicing 
polrcies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections — 

Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 

species;  pestickje  regulation; 

comments  due  by  3-10-03; 

published  1-24-03  [FR  03- 

01661] 
Fishery  conservation  and 

management; 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Halibut  and  groundfish; 
seabird  incidental  take 


reduction;  comments 
due  by  3-10-03; 
published  2-7-03  [FR 
03-02805] 
Polk)ck;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03378] 
Magnuson-Stevens  Act 
proviskxis — 
Domestk:  fisheries; 
exempted  fishing  pemnit 
applications;  comments 
due  by  3-13-03; 
published  2-26-03  [FR 
03-04440] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-13-03; 
published  2-26-03  [FR 
03-04439] 
Domestic  fistieries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-14-03; 
published  2-27-03  [FR 
03-04566] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-10-03; 
published  2-21-03  [FR 
03-04138] 
Marine  mammals: 
Findings  on  petitions,  etc. — 
Alaska  transient  killer 
whales;  designation  as 
depleted;  comments  . 
due  by  3-10-03; 
published  1-24-03  [FR 
03-01650] 
ENERGY  DEPARTMENT 
federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Transmission  grid;  efficient 
operation  and  expansion; 
pricing  policy;  comments 
due  by  3-13-03;  published 
1-27-03  [FR  03-01699] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Industrial/commercial/ 
institutional  boilers  and 
process  heaters; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00085] 
Plywood  and  composite 
wood  products;  comments 
due  by  3-10-03;  published 
1-9-03  [FR  03-00084] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Clean  Air  Act;  altemate 
permit  program 
approvals — 


Guam;  comn>ents  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00119] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Clean  Air  Act;  altemate 
permit  program 
approvals — 

Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00120] 
ENVIRONMENTAL  ^ 

PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
-  for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-025401 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02541] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02941] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02938] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and      . 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02939] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propanoic  acid  and  its 
calcium  and  sodium  salts; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00615] 
Water  programs: 
Water  quality  standards — 
Kentucky;  comments  due 
by  3-14-03;  published 
11-14-02  [FR  02-28922] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communk:atkxis — 
Satellite  network  earth 
stations  and  space 
statkxis;  mles  governing 
iKensing  and  spectrum 
usage;  streamlining  and 
ottier  revisions; 
comments  due  by  3-10- 
03;  published  12-24-02 
[FR  02-32294] 

Radio  statk>ns;  tat>le  of 
assignments: 
Otw;  comments  due  t>y  3- 

10-03;  published  2-5-03 

[FR  03-02667] 
Various  States;  comments      /^> 

due  by  3-10-03;  published 

2-5-03  [FR  03-02669] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Accountants  p)ertorming 

audit  services;  removal, 

suspension,  arKJ 

determent;  comments  due 

by  3-10-03;  published  1-8- 

03  [FR  03-00098] 
FEDERAL  RESERVE 
SYSTEM 

Practice  and  procedure: 
Accountants  performing 

audit  services;  removal, 

suspension,  and 

determent;  comments  due 

by  3-10-03;  published  1-8- 

03  [FR  03-00098] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Cardiovascular  devices — 
Antiythmla  detector  and 
alarm;  Class  III  to  Class 
II  reclassification; 
comments  due  by  3-13- 
03;  published  12-13-02 
[FR  02-31440] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 
Appraisals;  lender 
accountability; 
comments  due  by  3-14- 
03;  published  1-13-03 
[FR  03-00539] 
INTERIOR  DEPARTM^T 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species;  pestk:ide  regulatkxi; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
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INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03365] 
North  Dakota;  comments 
due  by  3-13-03;  published 
2-11-03  [FR  03-03366] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Civil  penalties;  inflation 
adjustment;  assessment 
criteria  and  procedures; 
comments  due  by  3-12-03; 
published  2-10-03  [FR  03- 
03160] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Heattf)  Administration 

Shipyard  employment  safety 
and  health  standards: 
Fire  protection;  comments 
due  by  3-11-03;  published 
12-11-02  [FR  02-30405] 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 
Fiduciary  responsibility; 

automatic  rollovers; 

comments  due  by  3-10- 

03;  published  1-7-03  [FR 

03-00281] 

LIBRARY  OF  CONGRESS 
Copyright  Offjce,  Library  of 
Congress 

Copyright  office  and 
procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  3-10-03;  published  2- 
10-03  [FR  03-03256] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

companies: 

Proxy  voting  policies  and 
records  disclosure  by 
registered  management 
investment  companies; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02951] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Great  Lakes  Pilotage 
regulations;  rates  update; 
comments  due  by  3-10-03; 
published  1-23-03  [FR  03- 
01461] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airmen  certification: 

Flight  simulation  device; 
initial  and  continuing 
qualificatk>n  and  use 
requirements;  comments 
due  by  3-14-03;  published 
11-15-02  [FR  02-29067] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
3-14-03;  published  1-13- 
03  [FR  03-00050] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  3-10-03;  published 
2-7-03  [FR  03-02783] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AInworthiness  directives: 

General  Electric  Co.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00330] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives; 
General  Electric  Co.; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00331] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hartzell  Propeller  Inc.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00226] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration  • 

Ain/vorthiness  directives: 
Pilatus  Aircraft,  Ltd.; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02994) 
Class  C  and  Class  D 
airspace;  comments  due  by 
3-13-03;  published  1-27-03 
[FR  03-01313] 


Class  E  airspace;  comments 
due  by  3-14-03;  published 
1-17-03  [FR  03-01130] 

Class  E  airspace;  correction; 
comments  due  by  3-14-03; 
published  1-29-03  [FR  C3- 
01130] 

Restricted  areas;  comments 
due  by  3-10-03;  published 
1-23-03  [FR  03-01476] 

VCR  Federal  ainways  and  jet 
routes;  comments  due  by  3- 
10-03;  published  1-23-03 
[FR  03^1478] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Federal  l^nds  Highway 
Program;  transportation 
planning  procedures  and 
management  systems — 
Fish  and  Wildlife  Service 
.  and  Refuge  Roads 
Program;  comments 
due  by  3-10-03; 
,         published  1-8-03  [FR 
03-00104] 
Forest  Service  and  Forest 
Highway  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00103] 

Indian  Affairs  Bureau  and 
Indian  Reservation 
Roads  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00105] 

National  Pari<  Service  and 
Park  Roads  and 
Parkways  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00102] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Temporary  trackage  rights 
exemption;  comments  due 
by  3-12-03;  published  2- 
10-03  [FR  03-03251] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Maritime  and  land 
transportation  security; 
Transportation  of  explosives 
from  Canada  to  U.S.  via 
commercial  motor  vehicle 
and  railroad  carrier; 
comments  due  by  3-10- 
03;  published  2-6-03  [FR 
03-03005] 


TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Russian  River  Valley,  CA; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00286) 
TREASURY  DEPARTMENT 
Comptroller  of  tfte  Currency 

Community  and  economic 
development  entities, 
community  development 
projects,  and  other  public 
welfare  investments; 
comments  due  by  3-1 1  -03; 
published  1-10-03  [FR  03- 
00362] 

Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.; 

Portland,  ME;  port  limits 
extension;  comments  due 
by  3-10-03;  published  1-9- 
03  [FR  03-00432] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes; 
Accruals  and  allocations  due 
to  age  attainment, 
reductions;  and  cash 
tjalance  plans; 
nondiscrimination  cross- 
testing  rules  application; 
comments  due  by  3-13- 
03;  published  12-11-02 
[FR  02-31225] 
Hearing  location  and  date 
change;  comments  due 
by  3-13-03;  published 
1-17-03  [FR  03-01159] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Practrce  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  (FR  03-00098] 

LIST  OF  PUBLIC  LAWS 


6043.  This  list  is  also 
available  online  at  hflp.// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  rhay  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  ht^:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  141/P.L.  108-8 

To  improve  the  calculation  of 
the  Federal  sut>sidy  rate  with 
respect  to  certain  small 
business  loans,  and  for  other 


purposes.  (Feb.  25,  2003;  117 

Stat.  555) 

Last  List  February  24,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly    . 


enacted  public  laws.  To 
subscribe,  go  to  htp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servrce  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


This  is  a  continuing  list  of 
public  bills  from  the  curent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 


VI 


Federal  Register /Vol.  68,  No.  41 /Monday.  March  3,  2003 /Reader  Aids 


CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic  $298  75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

Title  Stock  Number  Price       Revision  Date 

*1.  2  (2  Reserved)  (869-^50-00001-6) 9.00 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-048-O0002-0) 59.00 

•4 (869-050-0000J-2) 9.59 

5  Parts: 

1-699  (869-048-00004-6) 57.00 

700-1 199 (869-048-00005-4) 47.00 

1200-End,  6(6 
Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

•53-209  (869-050-00009-1) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 t (869-048-0001 1-9) 42.00 

•400-699 (869-050-00012-1) 39.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) -58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  .'. (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.00 

2000-£nd (869-048-00021-6) 46.00 

8  (869-048-00022-4) 58.00 

9  Parts: 

I-I99  (869-O48-00023-2) 58.00 

200-End  (869-048-00024-1) 56.00 

10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

200-499 (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11  , (869-048-00029-1) 34.00 

12  Parts: 

•1-199 (869-050-00030-0) 3000 

200-219 (869-048-00031-3) 36  00 

220-299 (869-048-00032-1) 58.00 

300-499 (869-048-00033-0) 45.00 

500-599 (869-O48-0O034-8) 42.00 

600-End  (869-048-00035-6) 61.00 

13  (869-048-00036-4) 47.00 
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Title  Stock  Number 

14  Parts: 

1-59  (869-048-00037-2) 

60-139 (869-048-00038-1) 

•140-199  (869-050-0004O-7) 

20O-1 199 (869-048-00040-2) 

120O-£nd (869-048-00041-1) 

15  Parts: 

•0-299  (869-050-00043- 1) 

300-799 (869-048-00043-7) 

800-End (869-048-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-End (869-048-00046-1) 

17  Parts: 

1-199  (869-048-00048-8) 

200-239 (869-048-00049-6) 

240-€nd  (869-048-00050-0) 

18  Parts: 

1-399  (869-048-00051-8) 

400-€nd  (869-048-00052-6) 

19  Pairts: 

1-140  (869-048-00053-4) 

141-199 (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parts: 

1-399  (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End  (869-048-00058-5) 

21  Parts: 

1-99  (869-048-00059-3) 

100-169 (869-048-00060-7) 

170-199 (869-048-00061-5) 

200-299 (869-048-00062-3) 

300-499 (869-048-00063-1) 

500-599 (869-048-00064-0) 

600-799 (869-04*-00065-8) 

800-1299 (869-048-00066-6) 

130O-End (869^)48-00067-4) 

22  Parts: 

1-299 (869-048-00068-2) 

300-End  (869-048-00069-1) 

23  (869-048-00070-4) 

24  Parts: 

0-199  (869-048-00071-2) 

200-499 (869-048-00072-1) 

500-699 (869-048-00073-9) 

700-1699  (869-048-00074-7) 

1700-End (869-048-00075-5) 

25 (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 

§§1.61-1.169 (869-048-00078-0) 

§§1.170-1.300  (86^)48-00079-8) 

§§1.301-1.400  (869-048-00080- 1) 

§§1.401-1.440  (869-048-00081-0) 

§§1.441-1.500  ...,. (869-048-00082-8) 

§§1.501-1.640 (869-048-00083-6) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1.1001-1.1400  (869-048-00087-9) 

§§1.1401-Cnd  (869-048-00088-7) 

2-29  (869-048-00089-5) 

30-39  (869-048-00090^) 

40-49 (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

500-599 (869-048-00094-1) 

600-End  .: (869-048-00095-0) 

27  Parts: 

1-199 (869-048-00096-8) 


Price 

Revision  Date 

60.00 

Jan.  1 

2002 

58.00 

Jon.  1 

2002 

28.00 

Jon.  1 

2003 

47.00 

Jon.  1 

2002 

41.00 

Jan.  1 

2002 

37.00 

Jan.  1 

2003 

58.00 

Jan.  1 

2002 

40.00 

Jon.  1 

2002 

47.00 

Jon.  1 

2002 

57.00 

Jon.  1 

2002 

47.00 

Apr.  1 

2002 

55.00 

Apr.  1 

2002 

59.00 

Apr.  1 

2002 

59.00 

Apr! 

2002 

24.00 

Apr.  1 

2002 

57.00 

Apr.  1 

2002 

56.00 

Apr.  1 

2002 

29.00 

Apr.  1 

2002 

47.00 

Apr.  1 

2002 

60.00 

Apr.  1 

2002 

60.00 

Apr.  1 

2002 

39.00 

Apr.  1 

2002 

46.00 

Apr.  1 

2002 

47.00 

Apr.  1 

2002 

16.00 

Apr.  1 

2002 

29,00 

Apr.  1 

2002 

46.00 

Apr.  1 

2002 

16.00 

Apr.  1 

2002 

56.00 

Apr.  1 

2002 

22.00 

Apr.  1 

2002 

59.00 

Apr.  1 

2002 

43.00 

Apr.  1 

2002 

40.00 

Apr.  1 

2002 

57.00 

Apr.  1 

2002 

47.00 

Apr.  1 

,2002 

29.00 

•  Apr.  1 

,2002 

58.00 

Apr.  1 

2002 

29.00 

Apr.  1 

.2002 

.....  68.00 

Apr.  1 

.2002 

45.00 

Apr.  1 

,2002 

58.00 

Apr.  1 

,2002 

55.00 

Apr.  1 

,2002 

44.00 

Apr.  1 

,2002 

60.00 

Apr.  1 

.2002 

47.00 

Apr.  1 

,'2002 

44.00 

*Apf.  1 

,2002 

57.00 

Apr.  1 

.2002 

57.00 

Apr.  1 

.2002 

56.00 

Apr.  1 

.2002 

58.00 

Apr.  1 

.2002 

61.00 

Apr.  1 

,2002 

57.00 

Apr.  1 

.2002 

39.00 

Apr.  1 

.2002 

26.00 

Apr.  1 

,2002 

38.00 

Apr.  1 

,2002 

57.00 

Apr.  1 

,2002 

12.00 

SApr.  1 

,2002 

16.00 

Apr.  1 

,2002 

61.00 

Apr.  1 

,2002 
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stock  Number  Price 

.(869-048-00097-6) 13,00 


Title 

200-End  

28  Parts: 

0-42  (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99  (869-048-00100-0) 45.00 

100^99 (869-048-00101-8) 21.00 

500-899 (869-048-00 102-«) 58.00 

900-1899  :.  (869-048-00103-4)  , 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-048-00 104-2) 58.00 

1910  (§§  1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926 (869-048-00 107-7) 47.M 

1927-End (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3) 56.00 

200-^99 (869-048-001 10-7) 47.00 

700-End  (869-048-001 1 1-5) 56.00 

31  Parts: 

0-199  (869-048-001 12-3) 

200-End  (869-048-00113-1) 


35.00 
60.00 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol,  II 19.00 

1-39,  Vol.  Ill 1800 


1-190  (869-048-001 14-0) 

191-399 (869-048-001 15-8) 

400-629 (869-048-001 16-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-00118-2) 

800-End  - (869-048-001 19-1) 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 


33  Parts: 

1-124  (869-048-00120-4) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-O48-00122-1) 47.00 

34  Parts: 

1-299  (869-048-0012^) 45.00 

300-399 (869-048-00124-7) 43.00 

400^End  (869-048-00125-5) 59.00 

35  (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

200-299 <869-048-00128-0) 35.00 

300-€nd  (869-048-001 29-«) 58.00 


Revision  Date 
Apr.  1,2002 

July  1.  2002 
July  1,2002 

8July  1.  2002 
July  1,2002 
July  1.2002 
July  1.2002 

July  1,  2002 

sjuly  1,2002 
July  1.  2002 
July  1.  2002 
July  1.  2002 

July  1,2002 
July  1,2002 
July  1,2002 

July  1,2002 
July  1,  2002 

2July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1.2002 

July  1,2002 
July  1,2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  1,  2002 

'July  1,2002 

July  1,2002 
July  1,  2002 
July  1,2002 


Title 


fStock  Number 


Price        Revision  Date 


37  (869^^)48-00130-1) 47XJ0  July  1,  2002 

38  Parts: 

0-17  - (869-048-00131-0) 57.00  July  1,  2002 

18-€nd (869-048-00132-8) 58.00  July  1,2002 


39  (869-048-00133-6) 


40.00        July  1,2002 


40  Parts: 

1-49          (869-048-00134-4) 57.00  July  1,  2002 

50-51   (869-048-00135-2) 40.00  July  1,  2002 

52  (5201-52.1018) (869-048-00136-1) 55.00  July  1,  2002 

52  (52.1019-£nd)  (869-048-00137-9) 58.00  July  1,  2002 

53-59  (869^)48-00138-7) 29.00  July  1,2002 

60  (60.1-End)  (869-048-00 139-5) 56.00  July  1,  2002 

60  (Apps)  (869-048^)0140-9) 51.00  «July  1,  2002 

61-62  (869-048-00141-7) 38.00  July  1,2002 

a  (63.1-63.599)  (869-048-00 142-5) 56.00  July  1,  2002 

63  (63.600-63.1 199)  (869-048-00143-3) 46X10  July  1,  2002 

63  (63.1200-End)  (869-048-00144-1) 61.00  July  1,  2002 

64-71     (869-048-00145-0) 29.00  July  1,  2002 

72-80  (869-048-00146-8) 59.00  July  1,  2002 

81-85 (869tO48-00  147-6) 47.00  July  1,  2002 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00  *July  1,  2002 

86  (86.600-1-End)  (869-048-00149-2) 47.00  July  1,  2002 

87-99  - (869-048-00150-6) 57.00  July  1,2002 


100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-048-O0161-1) 

41  Chapters: 

1.  1-1  to  1-10 

1,1-11  to  Appendix.  2  (2  Reserved) 

3-« 

7  

8  


10-17  

18.  Vol.  I,  Ports  1-5  

18,  Vol.  II,  Parts  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100  

1-100  (869-048-00162-0)  . 

101 (869-048-00163-8)  . 

102-200 (869-048-00164-6)  . 

201-End (869-048-00165-4)  . 

42  Parts: 

1-399 (869-048-00166-2)  . 

400-429 (869-048-00167-1)  . 

430-End  (869-048-00168-9)  . 

43  Parts: 

1-999  (869-048-00169-7)  . 

1000-end (869-048-00170-1) 

44  (869-048-00171-^)  . 

45  Parts: 

1-199  (869-048-00172-7)  . 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40    (869-048-00176-0) 

41-69  r. ;..  (869-048-00177-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-00179-4) 

140-155 (869-048-00180-8) 

156-165 (869-048-00181-6) 

166-199 (869-048-00182-4) 

200-499 (869-048-00183-2) 

500-End  (869-048-00184-1) 

47  Parts: 

0-19 (869-048-00185-9) 

20-39  (869-048-00186-7) 

40-69  (869-048-00187-5) 

70-79      .*. (869-048-00188-3) 

80-End  (869-048-00189-1) 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 

1  (Parts  52-99)  (869-048-00191-3) 

2  (Parts  201-299) (869-048-00192-1) 

3^   (869-048-00193-0) 

7-14    (869-048-00 194-8) 

15-28  (869-048-00195-6) 

29-End  (869-048-00196-4) 

49  Parts: 

1-99 (869-048-00197-2) 

100-185 (869-048-00198-1) 

186-199 (869-048-00199-9) 

200-399 (869-048-00200-6) 

400-999 (869-048-00201-4) 

1000-1199  (869-048-00202-2) 


42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13O0 
13.00 
I3O0 
23.00 
43.00 
41.00 
24.00 

56.00 
59.00 
61.00 

47.00 
59.00 


57.M 
31.00 
47.W 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

59.00 
47.00 
53.00 
30.00 
47.00 
55.00 
38.00 

56.00 
60.00 
18.00 
61.00 
61.00 
25.00 


July  1.2002 
July  1,2002 
July  1  2002 
July  1.2002 
July  1.2002 
July  1.2002 
July  1.2002 
July  1  2002" 
July  1  2002 
July  1.2002 
July  1.2002 


1984 
1984 


1984 
1984 


3  July  1.  1984 

3  July  1.  1984 

sjuly  1. 

3July  1, 

3  July  1,  1984 

3 July  I.  1984 

3July  1.  1984 

3  July  1. 

iJuly  1, 

^Juty  1.  1984 

3  July  1,  1984 

July  1.  2002 

July  1,2002 

July  1,2002 

July  1.2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1.  2002 


47.00       Oct.  1.  2002 


Oct.  1,2002 

»Ocf.  1,2002 

Oct.  1,  2002 

Oct.  1.  2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1,  2002 
'Oct.  1.2002 
»Oct.  1.2002 
Oct.  1,2002 
Oct,  1,2002 
Oct.  1,2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct  1.2002 
Ocf  1.  2002 

Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1.  2002 
Ocf.  1.2002 
»Oct.  1.2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  r  2002 
Ocf.  1,2002 
Oct.  1,2002 


Vlll 


Federal  Register /Vol.  68.  No.  41 /Monday,  March  3,  2003 /Reader  Aids 


THIe  ^ock  Number  Pric«       Ftevlsion  Date 

1200-End (869-048-00203-1) 30.00        Oct.  1,  2002 

50  Parts: 

1-17               (869-048-00204-9) 60.00  Oct.  1, 2002 

1^199       (869-048-00205-7) 40.00  Oct.  1,2002 

200-599    (869-048-00206-5) 38.00  Oct.  1,  2002 

600-£nd  (869-048-00207-3) 58.00  Oct.  1,2002 

CFR  Index  and  Findings 
Aids (869-048-00047-0) 59.00        Jan.  1,  2002 

Complete  2001  CFR  set r .1,195.00  2001 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00  2000 

Individual  copies 2.00  2000 

Complete  set  (one-time  mailing)  290.00  2000 

Complete  set  (one-time  mailing)  247.00  1999 

'  Because  Title  3  Is  an  annual  compilation,  this  volume  and  all  ptevkxis  volumes 
stwuld  be  retained  os  a  peimanent  refefence  source. 

^Ttie  July  1,  1985  edition  ot  32  CFR  Parts  1-189  contains  a  note  only  (or 
Parts  1-39  inclusive.  For  the  full  text  ot  the  Defense  Acquisition  Regulotions 
In  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  I,  1984,  containing 
those  ports. 

iThe  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chopfers  1  to  49  Inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  those  ctrapters. 

*No  amendments  lo  this  volume  were  ptomulgoted  during  the  period  January 
1,  2002.  through  January  1,  2003.  The  CFR  volume  Issued  as  of  January  I, 
2002  should  be  retained. 

'No  amendments  lo  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

»No  amendrrwnts  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1.  2002,  The  CFR  volume  Issued  os  of  April  1,  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001,  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002,  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'No  amendments  lo  this  volume  were  pfomulgated  during  the  period  October 
1,  2001.  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retailed. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— MARCH  2003 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  emd 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 


A  new  table  will  be.  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 


March  3 


March  4 


March  5 


March  6 


March  7 


March  10 


March  11 


March  12 


March  13 


March  14 


March  17 


March  18 


March  19 


March  20 
March  21 


March  24 


March  25 


March  26 


March  27 


March  28 


March  31 


15  DAYS  AFTER 
PUBLICATION 


March  18 


March  19 


March  20 


March  21 


March  24 


March  25 


March  26 


March  27 


March  28 


March  31 


April  1 


April  2 


April  3 


April  4 


April  7 


April  8 


April  9 


April  10 


April  11 


April  14 


April  15 


30  DAYS  AFTER 
PUBLICATION 


April  2 


April  3 


April  4 


April  7 


April  7 


April  9 


April  10 


April  11 


April  14 


April  14 


April  16 


April  17 


April  18 


April  21 


April  21 


April  23 


April  24 


April  25 


April  28 


April  28 


April  30 


45  DAYS  AFTER 
PUBLICATION 


April  17 


April  18 


April  21 


April  21 


April  21 


April  24 


April  25 


April  28 


April  28 


April  26 


May  1 


May  2 


May  5 


May  5 


May  5 


May  8 


A^ay9 


May  12 


May  12 


May  12 


May  15 


60  DAYS  AFTER 
PUBLICATION 


May  2 


Mays 


Mays 


Mays 


May  6 


May  9 


May  12 


May  12 


May  12 


May  13 


May  16 


May  19 


May  19 


May  19 


May  20 


May  23 


May  27 


May  27 


May  27 


May  27 


May  30 


90  DAYS  AFTER 
PUBLICATION 


June  2 


June  2 


Junes 


June  4 


June  5 


June  9 


June  9 


June  10 


June  11 


June  12 


June  16 


June  16 


June  17 


June  18 


Jur>e  19 


June  23 


June  23 


June  24 


June  25 


June  26 


June  30 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET. 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1 530  (7  a.m.  to  5  p.m.  Eastern  time).     • 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/2.1) 


Ord&rNowI 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Goverament,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national (M'g^zations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
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AgricuHure  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bursal  Disease-Marek's  Disease  Vaccine;  use  in  chickens; 
field  testing,  10200-10201 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10250-10252 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,,  and  approvals,  10209-10210 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10310-10314 

Consumer  Product  Safety  Commission 

NOTICES  ~^ 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  10210-10211 
Meetings: 
Daisy  Manufacturing  Co.;  prehearing  conference,  10211 

Corporation  for  National  and  Community  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Strategic  plan,  10211-10212 

Defense  Department 

See  Navy  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10212-10213 


Economic  Development  Administration 

NOTICES 

Adjustment  assistance: 
Victoria  Vogue.  Inc..  et  al.,  10202-10203 

Education  Department  ' 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10213 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 
PROPOSED  RULES 
Energy  conservation: 
Alternative  fuel  transportation  program — 
Private  and  local  government  fleet  determination  and 
pubhc  hearing,  10319-10344 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  10213-10214 
Electricity  export  and  import  authorizations,  permits,  etc.: 

Minnesota  Power,  Inc.,  10214-10215 
Grants  and  cooperative  agreements;  availability,  etc.: 
Fusion  energy  sciences;  innovative  approaches  research, 

10215-10216 
Nuclear  Energy  Plant  Optimization  Program,  10216- 
10217  •  . 

Environmental  Protection  Agency 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Science  Advisory  Board,  10241-10243 
Meetings: 

Environment  and  Aging;  National  Agenda,  10238-10240 

Science  Advisory  Board,  10240-10241 

Executive  Office  of  the  President 

See  Presidential  Docurnents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Aircraft  registration: 

Registration  requirements;  court  of  competent 
jurisdiction;  term  clarification,  10315-10318 
Airworthiness  directives: 

Boeing,  10147-10149 

Bombardier,  10156-10157 

Dowty  Aerospace  Propellers,  10152-10154 

Fokker,  10154-10156 
.     Raytheon,  10149-10152 
Grants: 

Air  carriers;  Aviation  Safety  and  Health  Partnership 
Program,  10145-10147 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  10185-10190 

Federal  Bureau  of  investigation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10268 


Printed  on  recycled  paper. 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Private  land  mobile  services — 
Dedicated  short-range  communication  services  in 
5.850-5.925  GHz  band.  10179-10180 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  10243-10245 
Common  carrier  services: 
Telecommunications  relay  services — 

State  certification  and. renewal  applications,  10245- 
10246 

If 

Fedeial  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10310-10314 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

AEP  Texas  Central  Co.  et  al.,  10220 

Calhoun  Power  Co.  I,  LLC,  et  al.,  10220-10222 

Calpine  Construction  Finance  Co.,  L.P.,  et  al.,  10222- 
10223 

Westar  Generating,  Inc.,  et  al.,  10223-10224 
Hydroelectric  applications,  10224-10233 
Applications,  hearings,  determinations,  etc.: 

CenterPoint  Energy  Gas  Transmission  Co.,  10217 

Central  New  York  Oil  &  Gas  Co.,  LLC,  10217-10218 

Chandeleur  Pipe  Line  Co.,  10218 

Columbia  Gulf  Transmission  Co.,  10218 

El  Dorado  hxigation  District,  10233 

Natural  Gas  Pipeline  Co.  of  America,  10218-10219 

Northwest  Pipeline  Corp.,  10219-10220 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
XM  International,  Inc.,  10246 
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Ammons,  Henry,  Jr.,  et  al.  vision  requirement 

exemptions,  10300-10301 
Apple,  Gordon  L.,  et  al.;  vision  requirement  exemption 

applications.  10301-10304 
Archibald,  Michael  D.,  et  al.  vision  requirement 
exemptions,  10298-10300 

Federal  Railroad  Administration 
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Agency  information  collection  activities;  proposals, 
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Meetings;  Sunshine  Act,  10247 


Fish  and  Wildlife  Service 

NOTICES 
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10261-10264 

Food  and  Drug  Administration 
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Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10212-10213 

Grain  Inspection,  Pacicers  and  Stockyards  Administration 
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Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10201-10202 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Housing  and  Urt>an  Development  Department 

RULES 
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HOME  Investment  Partnerships  Program;  correction, 
10160-10161 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10256-10261 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Automated  Inspection  Services  programs;  enrollment 
period  extension,  10143-10145 
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Inspector  General  Office,  Health  and  Human  Services 
Department 
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Special  Fraud  Alerts;  publication: 
Telemarketing  by  durable  medical  equipment  suppliers, 
10254-10256 

Interior  Department 

See  Fish  and  Wildlife  Service 
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Antidumping: 
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Meetings;  Sunshine  Act,  10267-10268 

Justice  Department 

See  Federal  Bureau  of  Investigation 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
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Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10268-10269 

L^nd  Management  Bureau 
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Environmental  statements;  availability,  etc.: 
'  Snake  River  Resource  Area,  WY.  10264-10266 
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Realty  actions;  sales,  leases,  etc.:  « 

Oregon,  10267 

Maritime  Administration 
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Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10306-10307 

National  Aeronautics  and  Space  Administration 
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Federal  Acquisition  Regulation  (FAR): . 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  10212-10213 
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NOTICES 
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Toyota  Motor  Corp.,  10307-10308 

National  Institute  of  Standards  and  Technology 

NOTICES  •    ' 

Information  processing  standards,  Federal: 
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Meetings: 
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RULES 
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Inventions,  Government-owned;  availability  for  licensing, 
10213 

Nuclear  Regulatory  Commission 

NOTICES 
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Office  of  United  States  Trade  Representathfe 

See  Trade  Representative,  Office  of  United  States 
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Presidential  Documents 


Tide  3— 

The  President 


Memorandum  of  February  12,  2003 

Designation  of  Officers  of  the  Department  of  Veterans  Affairs 
To  Act  as  Secretary  of  Veterans  Affairs 


••?!. 


Memorandum  for  the  Secretary  of  Veterans  Affairs 

By  the  authority  vested  in  me  as  President  under  the  Constitution  and 
laws  of  the  United  States  of  America  and  pursuant  to  the  Federal  Vacancies 
Reform  Act  of  1998,  5  U.S.C.  3345  et  seq.,  I  hereby  order  that: 

Section  1.  Order  o/ Succession. 

Dvuring  any  period  when  the  Secretary  of  Veterans  Affairs  (Secretary),  the 
Deputy  Secretary  of  Veterans  Affairs  (Deputy  Secretary),  and  the  officers 
designated  by  Executive  Order  13247  of  December  18,  2001,  to  perform 
the  functions  and  duties  of  the  office  of  Secretary  have  died,  resigned, 
or  otherwise  become  unable  to  perform  the  functions  and  duties  of  the 
office  of  Secretary,  the  following  officers  of  the  Department  of  Veterans 
Affairs,  in  the  order  listed,  shall  perform  the  functions  and  duties  of  the 
office  of  Secretary,  if  they  are  eligible  to  kct  as  Secretary  under  the  provisions 
of  the  Federal  Vacancies  Reform  Act  of  1998,  until  such  time  as  at  least 
one  of  the  officers  mentioned  above  is  able  to  perform  the  functions  and 
duties  of  the  office  of  Secretary: 

Veterans  Integrated  Service  Network  (VISN)  8  Director,  Veterans  Health  Ad- 
ministration; 

VISN  7  Director,  Veterans  Health  Administration;        .         *  - 

Veterans  Benefits  Administration  Southern  Area  Director;  and 

North  Florida/South  Georgia  Healthcare  System  Director. 

Sec.  2.  Exceptions.  •■-     ' 

(a)  No  individual  who  is  serving  in  an  office  listed  in  section  1  in 
an  acting  capacity,  by  virtue  of  so  serving,  shall  act  as  Secretary 
pursuant  to  this  memorandimi. 

(b)  Notwithstanding  the  provisions  of  this  memorandiun,  the  President 
retains  discretion,  to  the  ext«it  permitted  by  the  Federal  Vacancies 
Reform  Act  of  1998,  5  U.S.C.  3345  et  seq.,  to  depart  from  this 
memorandiun  in  designating  an  acting  Secretary. 
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Sec.  3.  Publication. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 

Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  February  12,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  235 

PNS  No.  2256-03] 
RIN1115-AG94 

Automated  Inspection  Services- 
Extension  of  Enrollment  Period 

AGENCY:  Inunigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

conunents. 

SUMMARY:  Automated  Inspection 
Services  (AIS)  programs,  such  as  the 
INS  Passenger  Accelerated  Service 
System  (INSPASS)  and  the  Secure 
Electronic  Network  for  Travelers  Rapid 
Inspection  (SENTRI),  are  automated 
systems  designed  to  identify  pre- 
registered,  low-risk  travelers  and  permit 
them  to  enter  the  United  States  within 
a  predictable  wait  time  by  reducing  the 
interaction  of  the  traveler  with  the 
inspector  at  the  time  of  entry.  The 
extension  of  the  enrollment  period  for 
AIS  programs  will  benefit  both  the 
Immigration  and  Naturalization  Service 
(Service),  and  the  applicants  of  the 
INSPASS  and  SENTRI  programs. 

The  Service  regulations  ciurently 
limit  the  period  of  approval  to  the 
program  to  1  year,  thereby  requiring 
applicants  to  resubmit  a  new 
application  and  fee  each  year.  This  is  a 
very  bvudensome  process  for  both  the 
traveling  public  and  the  Federal 
agencies  administering  the  programs. 
This  rule  amends  the  Service's 
regulations  to  extend  the  cmrent 
enrollment  period  for  the  AIS  programs 
from  1  year  to  2  years.  The  Service  has 
determined  that  it  can  effectively 
maintain  the  integrity  of  the  program 
and  the  security  of  the  border  without 
requiring  applicants  to  undergo  an 
annual  application  renewal. 


DATES:  Effective  date:  This  interim  rule 
is  effective  February  28,  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  April  29, 
2003. 

ADDRESSES:  Please  submit  written 
comments,  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling  please  reference  INS 
number  2256-03  on  yovu 
correspondence.  You  may  also  submit 
comments  electronically  to  the  Service 
at  insregs@usdoj.gov.  When  submitting 
comments  electronically,  you  must 
include  INS  number  2256-03  in  the 
subject  box.  Comments.are  available  for 
public  inspection  at  the  above  address 
by  calling  (202)  514-3291  to  arrange  for 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Campbell,  Assistant  Chief 
Inspector,  Inunigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  4064,  Washington,  DC 
20536,  telephone  number  (202)  305- 
9246. 

SUPPLEMENTARY  INFORMATION: 

What  Is  an  Automated  Inspection 
Service  (AIS)? 

The  AIS,  also  knovra  as  PORTPASS 
programs,  are  automated  systems 
designed  to  identify  pre-registered,  low- 
risk  travelers  using  various 
technologies,  emd  permit  them  to  enter 
the  United  States  within  a  predictable 
Wciit  time  by  reducing  the  interaction  of 
the  traveler  with  the  inspector  at  the 
time  of  entry.  The  Service  cmrently 
operates  several  AIS  systems,  including 
the  Seciue  Electronic  Network  for 
Travelers  Rapid  Inspection  (SENTRI) 
dedicated  commuter  lanes  along  the 
southern  border,  and  Immigration  and 
Natiualization  Service  Passenger 
Accelerated  Service  System  (INSPASS), 
at  several  airport  locations.  The  AIS 
programs  incorporate  a  pre-registration 
of  participants  that  includes  an 
interview,  various  agency  law 
enforcement  database  euid  criminal 
record  checks,  capturing  of  biometrics, 
and  inspection  of  the  vehicle,  if 
appropriate.  Upon  entry  to  the  United 
States,  the  traveler  is  identified  using 
various  technologies,  such  as 
transponders,  proximity  cards,  or  other 
means  of  biometric  verification.  In 
dedicated  commuter  lanes,  the 


participant's  photograph  and  other 
information  displays  on  the  screen  to 
the  inspector  in  designated  vehicle  . 
lanes,  who  can  verify  the  identity  of  the 
traveler.  For  INSPASS,  travelers 
approach  a  kiosk -and  submit  to  a 
biometric  (hand  geometry)  verification 
and  database  check  upon  entry.  These 
programs  benefit  both  the  traveling 
public  and  thd  government  by  providing 
advance  information  about  persons 
entering  the  United  States,  thereby 
allowing  minimal  inspection  of  low- 
risk,  known  travelers,  while  permitting 
border  inspectors  to  focus  attention  and 
resources  on  unknown,  or  higher-risk 
travelers.  ' 

What  is  INSPASS? 

•  INSPASS  is  an  AIS  Program 
currently  operational  at  international- 
airports  at:  Los  Angeles,  Miami, 
Newark,  New  York  (JFK),  San  Francisco, 
Washington-Dvdles,  and  the  U.S. 
preclearance  sites  at  Vancouver,  and 
Toronto  in  Canada.  Citizens  of  the 
United  States,  Canada,  Bermuda,  and 
Visa  Waiver  Pilot  Program  (VWPP) 
countries  who  travel  to  the  U.S.  on  « 
business  three  or  more  times  a  year,  or 
who  are  diplomats,  representatives  of 
international  organizations,  or  airline 
crews  from.the  VWPP  nations  may 
voluntarily  enroll  in  the  INSPASS 
Program. 

•  Enrollment  into  INSPASS  is  not 
available  to  anyone  with  a  criminal 
record  or  to  aliens  who  require  a  waiver 
of  inadmissibility  to  enter  the  U.S. 

•  Arriving  at  a  Port-of-Entry,  the 
traveler  proceeds  to  an  INSPASS 
inspection  queue.  There,  the  person 
inserts  a  card  issued  to  them  at 
enrollment  to  an  INSPASS  kiosk, 
similar  to  automated  bank  teller  devices. 
Responding  to  messages  on  the  kiosk's" 
touch-screen  display,  the  traveler  is 
prompted  to  enter  their  flight  number 
and  to  place  their  hand  in  a  hand 
geometiy  reader.  Screen  prompts  are 
used  to  achieve  correct  alignment  of  the 
hand,  with  the  hand  reader.  The  kiosk 
software  automatically  compares  the 
live  scan  of  the  traveler's  hand  geometry 
biometric  to  the  image  captured  at 
enrollment.  If  the  traveler's  identity  is 
validated  by  this  comparison,  an  1-94  (if 
required)  or  receipt  of  his  inspection  is 
printed  by  the  Kiosk  that  directs  the 
traveler  to  proceed  to  U.S.  Customs 
Inspection.  If  this  check  is  not 
successful,  a  screen  Message  refers  the 
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traveler  to  an  Immigration  Inspector  in 
a  nearby  inspection  booth. 

What  is  SENTRI? 

•  SENTRI  is  an  AIS  Program  that 
enables  enrolled  travelers  to  rapidly 
enter  the  United  States  througl\  a 
dedicated  commuter  lane  (DCL)  at 
specific  Land  Border  Ports-of-Entry. 

•  To  be  eligible  to  use  SENTRI,  you 
must  be  able  to  lawftiUy  enter  the 
United  States  and  pass  a  three-peirt 
comprehensive  background  check. 
These  record  checks  are  conducted  for 
all  applicants  (18  years  of  age  and  older) 
by  the  U.S.  Immigration  and 
Naturalization  Service,  U.S.  Customs 
Service,  and  Federal  Bureau  of 
Investigation. 

•  When  an  enrolled  automobile 
approaches  the  mspection  booth  in  the 
SENTRI  lane,  a  radio  frequency 
transponder  that  is  affixed  to  the 
automobile  emits  radio  signals  that  are 
picked  up  by  receivers  located  at  the 
port  of  entry.  Each  transponder  has  a 
unique  number  that  retrieves  a  specific 
record  in  the  SENTRI  enrollment 
database.  Within  moments,  this  record, 
which  contains  a  photograph  and 
detailed  information  about  the  vehicle 
and  its  occupants,  appears  on  a  color 
monitor  screen  in  front  of  the  inspector. 
Next,  each  auto  occupant  swipes  an 
identification  card  through  a  magnetic 
reader  located  at  the  inspection  booth, 
(a  process  similar  to  using  an  ATM 
card).  The  inspector  verifies  that  the 
vehicle's  occupants  are  enrolled  in  the 
SENTRI  system  and  authorizes  the 
vehicle  and  its  occupants  to  enter  the 
United  States.  As  at  other  ports  of  entry, 
the  inspector  may  refer  vehicles  for  a 
more  thorough  inspection.  In  addition, 
a  small  percentage  of  travelers  are 
randomly  chosen  by  computer  and 
referred  for  a  secondary  inspection  to 
ensure  compliance  with  the  rules  and 
regulations  of  the  SENTRI  system. 

Are  Security  Checks  Conducted  in  the 
AIS  Programs? 

Yes.  The  Service  requires  that  all  AIS 
Programs  perform  various  agency  law 
enforcement  database  and  criminal 
record  checks.  AIS  travelers  may  also 
undergo  additional  random  referrals  and 
compliance  checks  to  ensure  that  the 
participants  remain  in  compliance  with 
the  program  guidelines  and  the  laws 
and  regulations  that  govern  entry  in  the 
United  States. 

How  Does  This  Rule  Amend  the 
Regulations? 

This  rule  extends  the  period  of 
enrollment  in  the  AIS  prdgrams  from  1 
year  to  2  years.  This  change  will 
significantly  reduce  the  paperwork 


burden  on  the  general  public  and  the 
inspection  services  while  causing  no 
reduction  in  the  security  of  the 
automated  inspection  systems  or  the 
international  border.  The  Service  will 
continue  to  perform  regular  queries  of 
the  law  enforcement  databases  on  the 
enrolled  travelers  as  well  as  requesting 
updates  of  information  from  enrolled 
travelers  through  periodic  mailings.  The 
Service  will  also  continue  to  perform 
regidar  queries  of  the  law  enforcement 
databases  on  the  enrolled  travelers,  as 
well  as  requesting  updates  of 
information  from  enrolled  travelers 
through  periodic  mailings,  if  necessary. 
The  Service  will  also  continue  to 
conduct  random  referrals  and 
compliance  checks  to  ensiu^  that 
participants  remain  in  compliance  with 
the  programs  guidelines  and  the  laws 
and  regulations  that  govern  entry  into 
the  United  States. 

Why  Is  the  Service  Changing  the  Length 
of  the  Enrollment  Period? 

With  the  growing  popularity  of  the 
AIS  programs  particularly  along  the 
southern  border,  the  large  number  of 
applicants  has  placed  a  strain  on  the 
ability  of  the  enrollment  centers  to 
process  all  applications  in  a  timely 
manner,  resulting  in  extensive  backlogs 
of  applicants  waiting  to  be  processed. 
The  annual  renewal  requirement  further 
exacerbates  this  workload.  Because  the 
data  provided  at  the  time  of  enrollment 
by  the  traveler  typically  remains  the 
same  from  year  to  year,  the  Service  has 
determined  that  it  does  not  require  the 
re-submission  of  this  data  on  an  annual 
basis.  However,  the  Service  will 
continue  to  evaluate  this  and  other 
aspects  of  the  AIS  programs  to 
determine  whether  additional  changes 
should  be  made  at  a  later  date. 

How  Will  the  Service  Measure  Its 
Performance  on  Enrollments? 

An  extension  of  the  enrollment  from 
1  year  to  2  years  would  aid  the  Service 
in  its  goal  to  reduce  the  enrollment 
backlog  to  60  days  by  July  1,  2003. 
Thousands  of  applicants  each  year  will 
no  longer  be  required  to  visit  the 
enrollment  center,  re-enroll  or  pay  an 
additional  application  fee.  By 
eliminating  an  extra  enrollment  fee,  a 
reduction  in  cost  for  program 
participation  is  returned  to  the  traveler. 
Fewer  visitors  to  the  enrollment  centers 
decrease  the  strenuous  workload  for  the 
.Service.  Attention  could  then  be 
focused  on  the  reduction  of  the 
thousands  of  applicants  backlogged 
instead  of  processing  yearly  re- 
applications. 


If  I  am  Already  Enrolled  in  an  AIS 
Program,  Will  My  Enrollment  Period  Be 
Automatically  Extended  to  2  Years? 

Yes,  the  Service  will  consider  your 
enrollment  period  to  be  valid  2  years 
from  the  date  of  your  last  enrollment 
approval.  You  will  not  have  to  pay  an 
additional  enrollment  fee  for  the 
extension. 


What  if  My  Visa  or  Immigration  Status 
Is  Valid  for  Less  Than  2  Years  When  I 
Submit  my  Application? 

The  actual  authorization  of  any  AIS 
participation  is  determined  by  the 
individual's  underlying  immigration 
status.  The  individual's  immigration 
status  must  be  valid  at  all  times  to 
participate  in  the  program  and  they 
must  be  in  possession  of  all  appropriate 
immigration  and  identity  documents  at 
the  time  of  each  entry.  The  initial  period 
of  approval  will  be  limited  in 
accordance  with  the  underlying 
immigration  status,  but  can  be  extended, 
without  application  or  fee,  for  the  full 
2-year  period  once  the  participant 
establishes  the  appropriate  visa  or 
immigration  status  validity. 

Has  the  Service  Consulted  With  Other 
Entities  in  Developing  This  New  Rule? 

The  Service  has  consulted  with 
numerous  stakeholders  and  received 
positive  feedback  on  this  change  from 
all  entities.  These  stakeholders  include 
the  Border  Trade  Alliances,  individual 
travelers,  business  and  trade 
associations,  congressional  officials,  and 
the  other  federal  inspection  service 
agencies  involved  in  the  affected 
programs. 

Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(b)(B) 
and  (d)(1).  The  reason  for  immediate 
implementation  is  as  follows:  This  rule 
is  intended  to  benefit  both  the  traveling 
public  and  the  Service  by  decreasing  the 
workload  at  the  enrollment  centers  and 
alleviating  the  backlog  of  pending 
applications.  In  addition,  this  rule 
relieves  the  burden  on  the  program 
participant  of  having  to  file  an 
application  annually  and  will  also 
reduce  the  cost  to  the  participant  since 
the  participant  will  not  have  to  pay  the 
additional  enrollment  fee  for  the  second 
year.  As  previously  stated,  having  as 
much  advance  information  about  as 
many  travelers  to  the  United  States  as 
possible  promotes  greater  security  of  the 
border  and  the  United  States.  In 
addition,  since  the  events  of  September 
11,  2001,  ports-of-entry  have  operated 
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under  a  higher  threat  level.  This  has 
often  resulted  in  a  dramatic  increase  in 
the  time  persons  must  wait  to  enter  the 
United  States  at  a  land  port-of-entry. 
The  increased  wait  times  result  in 
increased  release  of  emissions  from 
vehicles  into  the  communities 
surrounding  the  ports  and  impact  the 
economy  as  the  amount  of  trade  and 
travel  between  the  United  States  and  its 
neighbors  is  decreased.  The  heightened 
security  measures  have  required  the 
inspection  services  to  stretch  scarce 
resources.  AIS  programs  alleviate  these 
harms  by  allowing  quicker  passage 
through  the  port  and  by  allowing  the 
government  to  focus  inspection 
resources  on  higher  risk  travelers. 
Accordingly,  the  Service  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  adopt  this  rule  with  the  prior 
notice  and  comment  period  normally 
required  under  5  U.S.C.  553.  This  rule 
will  be  effective  immediately  upon 
publication  under  5  U.S.C.  553(d)(1) 
because  the  rule  relieves  the  burden  on 
the  program  participant  of  having  to  file 
an  application  and  pay  a  fee  on  a  yearly 
basis.  This  benefits  both  the  traveling 
public  and  the  government  by 
decreasing  the  workload  at  the 
enrollment  center  and  alleviating  the 
backlog  of  pending  applications.  In 
addition  the  good  cause  exception  at  5 
U.S.C.  553(d)(3)  also  permits  the  rule  to 
become  effective  immediately  for  the 
reasons  stated  above. 

Regulatory  Flexibility  Act 

Although  some  of  the  enrollees  in  the 
AIS  programs  may  be  considered  small 
entities,  the  majority  of  the  travelers 
participating  in  the  AIS  programs  are 
individuals  who  cross  the  border 
frequently  for  a  variety  of  reasons,  both 
business  and  personal.  The  intent  of  this 
rule  is  to  reduce  the  burden  on  all  of  the 
participants  in  the  AIS  programs  by 
eliminating  the  requirement  of  having  to 
file  an  application  annually  and  by 
reducing  the  cost  to  the  participant. 
Accordingly,  the  Acting  Commissioner 
of  the  Immigration  and  Naturalization 
Service,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
and,  by  approving  it,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smal^^ntities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one-year,  and  it  will  not 
significantly  or  uniquely  affect  small 


governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in  cost 
'  or  prices;  or  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  hnmigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  the  Office  of  Management 
and  Budget  has  waived  its  review 
process  imder  section  6(a)(3)(A). 

The  Service  has  assessed  both  the 
costs  and  benefits  of  this  rule  required 
by  section  1(b)(6)  of  Executive  Order 
12866  and  has  made  a  reasonable 
determination  that  as  previously  stated 
in  the  "Good  Cause  Exception"  that  the 
intent  of  this  rule  is  to  reduce  the 
burden  on  all  of  the  participants  in  the 
AIS  programs  by  eliminating  the 
requirement  of  having  to  file  an 
application  annually  and  by  reducing 
the  cost  to  the  participant.  This  will  also 
reduce  the  strenuous  workload  of  the 
Service  in  having  to  re-enroll  thousands 
of  applicants  each  year. 

Executive  Order  13132 

This  rule  wrill  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


Paperwork  Reduction  Act 

The  Form  1-823,  Application — 
Alternative  Inspection  Services,  is  used 
for  enrolling  applicants  in  the  AIS 
programs.  This  form  has  previously 
been  approved  for  use  by  the  Office  of 
Management  and  Budget  (OMB).  The 
OMB  control  number  for  this  collection 
is  1115-0174. 

List  of  Subjects  in  8  CFR  Part  235 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note.  1103, 
1183,  1201,  1224,  1225, 1226.  1228;  8  CFR 
part  2. 

§235.7    [Amended] 

2.  Section  235.7(a)(4)(xi)  is  amended 
in  the  first  sentence  by  revising  the 
phrase  "1  year"  to  read:  "2  years". 

Dated:  January  29,  2003. 
Michael  J.  Garcia, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  03-5189  Filed 2-28-03;  3:03  pmj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Docket  No.  FAA-2003-14578] 

Aviation  Safety  and  Health  Partnership 
Program 

AGENCY:  Federal  Aviation 

Administration 

ACTION:  Notice  of  program  establishment 

and  request  for  comments. 

summary:  By  this  notice,  the  Federal 
Aviation  Administration  (FAA) 
announces  the  creation  of  the  air  carrier 
Aviation  Safety  and  Health  Partnership 
Program  (ASHPP).  The  FAA  intends  to 
enter  into  partnership  agreements  with 
participating  air  carriers,  which  will 
provide,  at  minimimi.  air  carrier 
employee  injury  and  illness  data  to  the 
FAA  for  collection  and  analysis.  The 
FAA  will  establish  an  Aviation  Safety 
and  Health  Program  (ASHP)  Aviation 
Rulemaking  Committee  to  provide 
advice  and  recommendations  to: 
a.  Develop  the  scope  and  core 
elements  of  the  partnership  program 
agreement. 
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b.  Review  and  analyze  the  employee 
injury  and  illness  data, 

c.  Identify  the  scope  and  extent  of 
systematic  employee  injury  and  illness 

trends, 

d.  Make  recommendations  to  the  FAA 
concerning  remedies  that  uses  all 
current  FAA  protocols,  including 
rulemaking  activities  if  warranted,  to 
abate  employee  hazards,  and 

e.  Any  other  advisory  and  oversight 
functions  deemed  necessary  by  the 

FAA. 

The  FAA  invites  air  carriers  interested 
in  entering  into  an  ASHPP  to  respond  in 
accordance  with  this  notice. 
Additionally,  the  FAA  invites  persons 
interested  in  serving  on  the  ASHP 
Aviation  Rulemaking  Committee  to 
request  membership  in  accordance  with 
this  notice.  The  FAA  will  select 
members  to  provide  a  balance  of 
viewpoints,  interests,  and  expertise. 
Membership  on  the  committee  may  be 
limited  to  facilitate  discussions  and 
maintain  a  balance  of  interests.  This 
program  preserves  FAA's  complete  and 
exclusive  responsibility  for  determining 
whether  proposed  abatements  of  safety 
and  health  hazards  would  compromise 
or  negatively  affect  aviation  safety. 
DATES:  Membership:  Air  carriers 
interested  in  participating  in  the 
voluntary  ASHPP  with  the  FAA  should 
submit  their  intentions  and  the  name 
and  contact  information  of  their 
representative  before  March  31,  2003. 
Air  carriers  belonging  to  a  trade 
organization  may  elect  to  be  represented 
by  that  organization.  Air  carrier  trade 
associations,  air  carrier  employee 
unions  and  other  persons  interested  in 
participating  on  the  ASHP  Aviation 
Rulemaking  Committee  should  submit 
their  request  on  or  before  March  31. 
2003.  Selected  committee  members  will 
be  advised,  in  writing,  of  their 
participation  and  first  meeting  details. 

Comments:  The  FAA  will  consider  all 
comments  on  this  ASHP  Aviation 
Rulemaking  Committee  filed  on  or 
before  May  30,  2003.  We  will  consider 
comments  filed  late  if  it  is  possible  to 
■do  so  without  incurring  expense  or 
delay. 

ADDRESSES:  Membership:  People  that 
request  membership  or  participation  in 
the  ASHP  Aviation  Rulemaking 
Committee  should  contact  the  person 
listed  below  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Comments:  Address  your  comments 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  docket  number  FAA-2003- 
14578  at  the  beginning  of  your 


comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard  on  which 
the  docket  number  appears.  We  will 
stamp  the  date  on  the  postcard  and  mail 
it  to  you. 

You  may  also  submit  comments 
through  the  Internet  at  httpi// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  the 
ASHP  Aviation  Rulemaking  Committee, 
in  person,  in  the  Dockets  Office  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Dockets  Office  is  on  the  plaza  level  of 
the  NASSIF  Building  at  the  Department 
of  Transportation  at  the  above  address. 
Also,  you  may  review  comments  made 
to  this  public  docket  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Kirkendall,  AFS-200W,  rm.  831. 
800  Independence  Ave..  SW., 
Washington,  DC  20591.  (202)  267-7074, 
facsimile  at  (202)  267-5229,  or  by  email: 
Gene.Kirkendall@FAA.GOV 
SUPPLEMENTARY  INFORMATION:  '— 

Background 

The  joint  FAA  and  Occupational 
Safety  and  Health  Administration 
(OSHA)  Aviation  Safety  and  Health 
Team  (ASHT)  was  established  by  a 
Memorandiun  of  Understanding  (MOU) 
between  the  two  agencies  in  August 
2000.  The  MOU  directed  the  team  to 
determine  whether  certain  OSHA 
requirements  could  be  applied  to  the 
working  conditions  of  employees  on 
aircraft  in  operation  (other  than 
flightdeck  crew)  without  compromising 
aviation  safety.  The  ASHT  produced  a 
report  that  outlined  several  legal, 
enforcement,  compliance,  and  aviatioli 
safety  issues  that  prevented  the  team 
from  recommending  jurisdiction  over 
the  working  environment  of  employees 
on  aircraft  in  operation  be  granted  or 
ceded  to  OSHA.  The  team  also 
identified  a  lack  of  reUable  empirical 
data  concerning  injury  and  illness 
hazards  on  aircraft  in  operation 
necessary  to  justify  any  rulemaking 
activities  at  that  time.  The  ASHT 
recognized  that  the  oVerall  safety  of  air 
carrier  operations  dictates  that  the  FAA 
play  an  active  role  in  the  application  of 
any  safety  and  health  standards  and 
recommended  abatements  if  they  were 
to  be  applied  to  the  working  conditions 
of  employees  on  aircraft  in  operation. 
The  team  developed  an  action  plan  that 
created  the  FAA  ASHP  and  proposed 
that  air  carriers  voluntarily  enter  into  an 
ASHPP  with  the  FAA.  These  documents 
and  other  ASHP  information  may  be 


obtained  on  the  FAA,  ASHP  Web  site  at 
vnvw.faa.goV/avr/afs/osha/ashp.cfm. 

The  ASHPP  proposes  that  air  carriers 
voluntarily  provide  selected  safety  and 
health  protections  for  employees 
currently  not  covered  by  OSHA. 
establish  a  steering  committee 
consisting  of  members  ft-om  FAA,  air 
carriers,  and  employee  unions,  and 
contain  evaluation  criteria  to  assert 
program  effectiveness.  The  program 
would  also  preserve  the  FAA's 
preeminent  authority  over  aviation 
safety  issues  by  reserving  to  the  FAA 
complete  and  exclusive  responsibility 
for  determining  whether  proposed 
abatements  of  safety  and  health  hazards 
would  compromise  or  negatively  affect 
aviation  safety.  The  ASHPP  would 
include  electronic  web  based 
procedures  for  air  carriers  to  report 
employee  injury  and  illness 
information,  thereby  enabling  FAA  to 
obtain  the  required  data.  This  data  will 
be  used  to  determine  if  FAA  should  take 
additional  measures,  including 
rulemaking  activities,  to  address  safety 
and  health  issues  in  air  carrier 
operations.  The  initial  plan  focused  on 
those  employees  whose  workplace  was 
on  aircraft  in  operation  (other  than 
flightdeck  crew).  Limiting  the  data 
collection  to  only  one  employee  work 
group  would  exclude  other  air  carrier 
employees,  such  as  pilots,  mechanics 
and  ramp  personnel,  whose  working 
conditions  are  or  may  also  be  preempted 
from  OSHA  coverage  under  section 
4(b)(1)  of  the  OSH  Act.  Therefore,  at  the 
discretion  of  the  committee,  the  scope  of 
the  employee  injury  and  illness  data 
collection  under  the  pjirtnership 
program  may  be  expanded  to  include 
other  air  carrier  employees.  This 
expansion  of  data  collection  would 
provide  FAA  with  a  more 
comprehensive  assessment  of  the 
overall  safety  and  health  hazards 
present  within  the  air  carrier  industry 
rather  than  limiting  the  data  collection 
to  specific  air  carrier  employees  or  job 
functions. 

Public  Participation  in  the  ASHP 
Aviation  Rulemaking  Committee 

The  FAA  invites  members  of  the 
public  to  serve  on  the  ASHP  Aviation 
Rulemaking  Committee.  The  committee 
will  serve  as  the  steering  committee, 
provide  an  oversight  ro^  receive  data 
evaluation  results,  and  provide  advice 
and  recommendations  to  the  FAA  to 
assist  the  agency  in  determining  if  the 
FAA  should  take  additional  measures  to 
address  safety  and  health  issues  in  air 
carrier  operations.  The  committee  acts 
solely  in  an  advisory  capacity.  The 
committee  will  discuss  and  present 
ipput,  guidance,  and  recommendations 
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considered  relevant  to  the  ultimate 
disposition  of  issues. 

Because  of  the  diversity  and . 
complexities  of  the  air  carrier  industry, 
the  committee  will  be  structiued  with  a 
steering  committee  with  the  FAA  as  the 
chairperson.  The  steering  committee 
will  consist  of  members  selected  by  the 
FAA.  including  aviation  associations, 
industry  representatives,  employee 
unions,  the  FAA  and  other  government 
entities  (such  as  OSHA).  and  other 
participants,  to  provide  a  balance  of 
views,  interests,  and  expertise. 
Membership  on  the  committee  will  be 
limited  to  facilitate  discussions.  Priority 
will  be  given  to  those  applicants 
representing  an  identified  segment  of 
the  air  carrier  community  who  are 
empowered  to  speak  for  that  segment. 

Other  subcommittees  or  work  groups 
may  be  established  if  required. 

All  non-Government  representatives 
serve  without  Government 
compensation  and  bear  all  costs  related 
to  their  participation  on  the  committee 
or  work  groups.  Members  and 
participants  should  be  available  to 
attend  all  scheduled  committee  or  work 
group  meetings  for  the  duration  of  the 
committee  activities. 

The  first  meeting  of  the  committee 
will  be  scheduled  as  soon  as  possible 
after  the  comment  period  is  expired. 
Work  groups  will  be  scheduled  as 
determined  by  the  committee  and  work 
group  members  to  provide  information 
and  meet  schedule  requirements. 

Make  your  request  to  peirticipate  in 
the  ASHPP  and/or  on  the  committee,  in 
writing,  on  or  before  March  31,  2003. 
Your  request  should  provide  the 
following  information: 
— Contact  information  (name,  company 

and  position,  address,  phoiie, 

facsimile,  and  e-mail) 
— Segment(s)  of  the  industry  or 

organization/association  you 

represent 
— Experience,  subject  expertise,  or  other 

background  information 

The  FAA  will  notify  all  selected 
members  and  participants,  in  writing,  in 
advance  of  the  first  meeting.  Additional 
information  on  the  committee, 
membership,  dates,  and  other 
information  may  be  obtained  on  the 
FAA  ASHP  Web  site  at  http:// 
www.faa.gov/avr/afs/osha/ashp.cfm. 

Commenters  should  be  as  specific  as 
possible  and  provide  as  much  detail  in 
comments  as  necessary  to  facilitate 
decisionmaking.  The  FAA  anticipates 
that  the  comments  provided  in  response 
to  this  voluntary  ASHPP  and  ASHP 
Aviation  Rulemaking  Committee  will 
assist  the  FAA  in  considering  options  to 
address  and  enhance  the  safety  and 


health  of  employees  in  the  air  carrier 
industry. 

Issued  in  Washington,  DC  on  February  26. 
2003. 

Louis  C.  Cusimano. 

Deputy  Director,  Flight  Standards  Service. 
[FR  Doc.  03-5000  Filed  3-3-03;  8:45  ami. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-23-AD;  Amendment 
39-13059;  AD  2003-04-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  747-200B  and  -200F  Series 
Airplanes  Powered  by  Pratt  &  Whitney 
JT9D-70  Series  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
200B  and  -200F  series  airplanes 
powered  by  Pratt  &  Whitney  JT9D-70 
series  engines,  that  requires  repetitive 
detailed  inspections  of  the  pylon  skin 
and  internal  structiu'e  of  the  nacelle 
struts  adjacent  to  and  aft  of  the 
precooler  exhaust  vent  for  heat  damage 
(discoloration),  wrinkling,  and  cracking; 
and  corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  find  and  fix  such  damage, 
which  could  result  in  cracking  or 
fracture  of  the  nacelle  struts,  and 
consequent  reduced  structiu-al  integrity 
and  possible  separation  of  the  strut  and 
engine  frt)m  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  April  8,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  8, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.,    . 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6421;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Fjederal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Boeing  Model  747- 
200B  and  -200F  series  airplanes 
powered  by  Pratt  &  Whitney  JT9D-70 
series  engines  was  published  in  the 
Federal  Register  on  November  27.  2002 
(67  FR  70875).  That  action  proposed  to 
require  repetitive  detailed  inspections  of 
the  pylon  skin  and  internal  structure  of 
the  nacelle  struts  adjacent  to  and  aft  of 
the  precooler  exhaust  vent  for  heat 
damage  (discoloration),  wrinkling,  and    * 
cracking;  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
detenpination  of  the  cost  to  the  public. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  chemge  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  7  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  6 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,880,  or  $480  per 
airplane,  per  inspection  cycle. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necesscury  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-04-11    Boeing:  Amendment  39-13059. 
Docket  2002-NM-23-AD. 

Applicability:  Model  747-200B  and  -200F 
series  airplanes  powered  by  Pratt  &  Whitney 
)T9D-70  series  engines,  certificated  in  any 
category;  as  Fisted  in  Boeing  Special 
Attention  Service  Bulletin  747-54-2210, 
dated  December  19.  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated.  un|ess 
accomplished  previously. 

To  find  and  fix  heat  damage  of  the  pylon 
skin  and  internal  structure  of  the  nacelle 
struts,  which  could  result  in  cracking  or 
fracture  of  the  struts,  and  consequent 
reduced  structural  integrity  and  possible 
separation  of  the  strut  and  engine  from  the 
airplane:  accomplish  the  following: 

Repetitive  Inspections/Corrective  Action 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Do  a  detailed  inspection  of  the 
pylon  skin  and  internal  structure  of  the 
nacelle  struts  adjacent  to  and  aft  of  the 
precooler  exhaust  vent  for  heat  discoloration, 
wrinkling,  and  cracking,  per  the  Work 
Instructions  of  Boeing  Special  Attention 
Service  Bulletin  747-54-2210.  dated 
December  19.  2001,  excluding  Evaluation 
Form.  Repeat  the  inspection  at  least  every  18 
months. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  any  sign  of  heat  discoloration  is 
found,  but  there  is  no  wrinkling:  Before 
further  flight,  do  a  conductivity  test  of  the 
discolored  area(s)  per  the  service  bulletin.  If 
the  conductivity  test  is  within  the  limits 
specified  in  Figures  3  and  4.  as  applicable, 
of  the  Work  Instructions  of  the  service 
bulletin,  and  no  cracking  is  found,  before 
further  flight,  do  a  penetrant  or  high 
frequency  eddy  current  (HFEC)  inspection  for 
cracking. 


(2)  If  any  sign  of  wrinkling  is  found:  Before 
further  flight,  do  a  penetrant  or  HFEC 
inspection  of  the  wrinkled  £irea(s)  for 
cracking,  per  the  service  bulletin. 

(3)  If  any  sign  of  cracking  is  found:  Before 
further  flight,  do  the  corrective  action 
required  by  paragraph  (b)  of  this  AD. 

(b)  If.  during  any  inspection  or  test  done 
by  this  AD.  any  wrinkling  or  cracking  is 
found,  or  the  conductivity  limits  exceed  the 
limits  specified  in  Figures  3  and  4.  as 
applicable,  of  the  Work  Instructions  of 
Boeing  Special  Attention  Service  Bulletin 
747_54_2210.  dated  December  19.  2001. 
excluding  Evaluation  Form:  Before  further 
flight,  repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Managec  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  frtjm  the  Seattle  ACO.  , 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  v«th  Boeing  Special  Attention 
Service  Bulletin  747-54-2210,  dated 
December  19.  2001,  excluding  Evaluation 
Form.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Ronton.  Washington;  or-at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

Effective  Date 

(0  This  amendment  becomes  effective  on 
April  8,  2003. 
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Issued  in  Renton,  Washington,  on  February 
20,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-4589  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-32-AD;  Amendment 
3»-13075;  AD  2003-04-26] 

RIN  2120-AA64 

Akworttiiness  Directives;  Raytheon 
Aircraft  Company  Model1900D 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Rajrtheon  Aircraft 
Company  (Raytheon)  Model  1900D 
airplanes.  This  AD  requires  you  to 
inspect  the  alternating  current  (AC) 
inverter  and  modify  the  AC  inverter  and 
inverter  sync  wire  shield.  This  AD  is  the 
result  of  reports  that  electrical  noise 
causes  the  inverter  to  shut  down  in 
flight  with  loss  of  AC-powered  flight 
instruments.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
electrical  noise  causing  the  inverter  to 
shut  down,  which  could  result  in  failure 
of  key  aircraft  electrical  systems.  Such 
failure  could  lead  to  loss  of  flight 
instruments  during  flight. 

DATES:  This  AD  becomes  effective  on 
April  21,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  as  of  April  21,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  ft'om 
Raytheon  Aircraft  Company,  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-CE-32-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4152;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  nine  reports  of 
electrical  noise  causing  the  alternating 
current  (AC)  inverter  to  shutdown  on 
certain  airplanes.  These  airplanes  are 
equipped  with  KGS  Electronics  AC 
Inverter  part  niunber  (P/N)  SPC-IO(PW), 
Mod  2,  serial  numbers  306  to  803.  The 
shutdown  of  the  inverter  resulted  in  the 
loss  of  the  electronic  flight  inibrmation 
system  (EFIS),  Radio  Magnetic  Indicator 
(RMI),  and  related  AC-powered  systems. 
Some  airplanes  experienced  the  loss  of 
engine  torque  indication. 

What  is  the  potential  impact  if  FAA 
took  no  action?  Such  failure  of  the 
inverter  could  lead  to  loss  of  flight 
instruments  during  a  critical  phase  of 
flight. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 


Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  Model  1900D  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  25,  2002 
(67  FR  65519).  The  NPRM  proposed  to 
require  you  to  inspect  the  alternating 
current  (AC)  inverter  and  modify  the  AC 
inverter  and  inverter  sync  wire  shield. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oiu-  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  detennination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editcrial  corrections.  We  have 
determined  that  these  minor 
corrections:  • 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
232  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  die  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  AC  inverter 
inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

2  workhours  x  SSO  —  SI  20  for  each  inverter 

No  cost  for  oarts    

$240 

232  X  $240  =  $55,680 

We  estimate  the  following  costs  to 
accomplish  any  necessary  AC  inverter 
modification  that  would  be  required 


based  on  the  results  of  the  inspection. 
We  have  no  way  of  determining  the 


number  of  airplanes  that  may  need  such 
modification: 


labor  cost 

Parts  cost 

Total  cost  per  airplane 

2  worktiours  x  $60  -  $120  for  each  inverter  ($240  per  aircraft) 

•$310 

$550  for  each  airplane. 

We  estimate  the  following  costs  to 
accomplish  any  necessary  AC  inverter 
S3mc  wire  shield  modification  that 


would  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of 


determining  the  number  of  airplanes 
that  may  need  such  modification: 
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Labor  cost 


8  workhours  x  $60  =  $480 


Parts  cost 


Total  cost  per 
airplane 


$6.00 


$486 


Compliance  Time  of  This  AD 

What  would  be  the  compliance  time 
of  this  AD?  The  compliance  time  of  this 
AD  is  within  6  months  after  the  effective 
date  of  the  AD. 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Failure  of  the  aircraft 
AC  inverters  is  only  unsafe  during 
airplane  operation.  However,  this  unsafe 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  50  hours  time- 
in-service  (TIS)  as  it  is  for  an  airplane 
with  1,000  hours  TIS. 

For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  will  be  utilized  in  this  AD 
in  order  to  assure  that  the  unsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Actions 


Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


(1)  Inspect  the  AC  Inverter  to  determine  if  ttie 
KGS  Electronics  AC  Inverter  part  numt)er 
(P/N)  SPC-IO(PW),  witti  a  serial  number  in 
ttie  range  of  306  ttirougti  803,  is  installed  and 
is  identified  as  Mod  2DD. 

(i)  This  may  be  accomplished  by  checking  the 
logtKiok  and  positively  showing  that  a  Mod 
2DD  inverter  is  installed.  A  person  holding  a 
pilot's  certificate  may  accomplish  this  check. 

(il)  If,  by  checking  the  airplane  logbook  or  by 
visual  inspection,  it  can  be  positively  shown 
that  a  Mod  2DD  inverter  is  installed,  then  the 
requirements  of  paragraph  (d)(2)  of  this  AD 
do  not  apply.  You  must  make  an  entry  into 
the  aircraft  records  that  shows  compliance 
with  this  portron  of  the  AD,  in  accordance 
with  section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 


Compliance 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-04-26    Raytheon  Aircraft  Company: 

Amendment  39-13075;  Docket  No. 
2002-CE-32-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 

(1)  Group  1  Airplanes:  Model  1900D,  serial 
numbers  UE-1  through  UE-265. 

(2)  Group  2  Airplanes:  Model  1900D,  serial 
numbers  UE-266  through  UE-388. 

(3)  Group  3  Airplanes:  Model  1900D,  serial 
numbers  LJE-389  through  UE-410. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  electrical  noise  causing  the 
alternating  current  (AC)  inverter  to  shut 
down,  which  could  result  in  failure  of  key 
aircraft  electrical  systems.  Such  failure  could 
lead  to  loss  of  flight  instruments  during  a 
critical  phase  of  flight. 

Note  1:  Refer  to  paragraph  (a)  to  determine 
if  your  airplane  is  assigned  to  Group  1,  Group 
2,  or  Group  3.  If  your  airplane  is  assigned  to 
Group  1,  Group  2,  or  Group  3,  you  only  have 
to  accomplish  the  requirements  of  either 
paragraph  (d),  (e),  or  (f).  respectively. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem  if  I  have  a  Groufi  1 
airplane?  To  address  this  problem,  you  must 
accomplish  the  following: 


Within  6  months  after  April  21.  2003  (the  ef- 
fective date  of  this  AD). 


(2)  It  during  the  inspection  required  in  para- 
graph (d)(1),  it  is  found  that  the  Mod  2DD  in- 
verter is  not  installed,  accomplish  the  AC  in- 
verter modification. 


Before  further  flight  after  the  paragraph  (d)(1) 
inspection  of  this  AD. 


Procedures 


In  accordance  with  ttie  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-3215,  Rev.  1, 
June  2001 . 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-3215,  Rev.  1, 
June  2001.  and  the  Model  1900D  Airiiner 
Maintenance  Manual. 
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Actions 

Compliance 

Procedures 

(3)  Inspect  the  AC  inverter  to  detemdine  if  STC 
#SA00245WI-O  is  installed. 

(i)  This  may  be  accomplished  by  checking  the 
logbook  and  positively  showing  that  STC 
#SA00245WI-D  has  never  been  installed.  A 
person  hokJing  a  pilot's  certificate  may  ac- 
complish this  ctieck. 

(ii)  If,  by  checking  the  logbook  or  visual  inspec- 
tion, it  can  be  positively  shown  that  STC 
#SA00245WI-D  has  never  been  installed, 
then  the  requirements  of  paragraph  (d)(4)  of 
this  AD  do  not  apply.  You  must  make  an 
entry  into  the  aircraft  records  that  shows 
compliance  with  this  portion  of  the  AD,  in  ac- 
cordance with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

Within  6  months  after  April  21,  2003  (the  ef- 
fective date  of  this  AD). 

In  acconjance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Servk*  Bulletin  SB  24-3215,  Rev.  1, 
June  2001 . 

(4)  If  during  the  inspection  required  in-  para- 
graph (d)(3),  STC  #SA00245WI-D  is  found 
installed,  accomplish  the  AC  inverter  sync 
wire  shield  modification. 

Before  further  flight  after  the  paragraph  (d)(3) 
inspection  of  this  AD. 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-3215,  Rev.  1, 
June  2001,  and  the  Model  1900D  Airiiner 
Maintenance  Manual. 

(5)  Do  not  install,  on  any  affected  airplane,  any 
KGS  Electronics  AC  inverter  with  a  S/N  be- 
tween 306  through  803  not  identified  as  Mod 
2DD. 

As  of  April  21 ,  2003  (the  effective  date  of  this 
AD). 

Not  Applk»ble. 

(6)  Do  not  install  STC  #SA00245WI-D  on  any 
airplane  unless  the  AC  inverter  modification 
required  in  paragraph  (d)(4)  of  this  AD  is  ac- 
complished. 

As  of  April  21,  2003  (the  effective  date  of  this 
AD). 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Sendee  Bulletin  SB  24-3215,  Rev.  1, 
June  2001,  and  tt>e  Model  1900D  Airiiner 
Maintenance  Manual. 

(e)  What  actions  must  I  accomplish  to  address  this  problem  if  I  have  a  Group  2  airplane?  To  address  this  problem,  you  must  accomplish 
the  following: 


Actions 

Compliance 

Procedures 

(1)  Inspect  the  AC  inverter  to  determine  if  the 
KGS  Electronics  AC  Inverter  part  numt>er 
(P/N)  SPC-IO(PW),  with  a  serial  number  in 
the  range  of  306  through  803,  is  installed  and 
is  identified  as  Mod  2DD. 

(i)  This  may  be  accomplished  by  checking  the 
logbook  and  positively  showing  that  a  Mod 
2DD  inverter  is  installed.  A  person  holding  a 
pilot's  certifrcate  may  accomplish  this  check. 

(ii)  If,  by  checking  the  airplane  logtx>ok  or  visual 
inspection,  it  can  be  positively  shown  that  a 
Mod  2DD  inverter  is  installed,  then  the  re- 
quirements of  paragraph  (e)(2)  of  this  AD  do 
not  apply.  You  must  make  an  entry  into  the 
a\T<Srai\  records  that  shows  compliance  with 
this  portion  of  the  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation  Regula- 
tions (14  CFR  43.9). 

Within  6  months  after  April  21,  2003  (the  ef- 
fective date  of  this  AD).' 

4                      * 

* 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-321 5r  Rev.  1, 
June  2001. 

• 
• 

(2)  If  during  the  inspection  required  in  para- 
graph (e)(1),  a  Mod  2DD  inverter  is  not  in- 
stalled, accomplish  the  AC  inverter  modifica- 
tion. 

Before  further  flight  after  the  paragraph  (e)(1) 
inspection  of  this  AD. 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Sen^k»  Bulletin  SB  24-3215,  Rev.  1, 
June  2001,  and  the  Model  1900D  Airiiner 
Maintenance  Manual. 

(3)  Accomplish  the  AC  inverter  sync  wire  shield 
modiffcatwn. 

Within  6  months  after  April  21,  2003  (the  ef- 
fective date  of  this  AD). 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-3215,  Rev  1, 
June  2001,  and  the  Model  1900D  Airiiner 
Maintenance  Manual. 
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Actions 


(4)  Do  not  install,  on  any  affected  airplane,  any 
KGS  Electronics  AC  inverter  witti  a  S/N  be- 
tween 306  through  803  not  identified  as  Mod 
2DD. 


Compliance 


As  of  April  21 ,  2003  (the  effective  date  of  this 
AD). 


Procedures 


Not  Applicable. 


(0  What  actions  must  I  accomplish  to  address  this  problem  if  I  have  a  Group  3  airplane?  To  address  this  problem,  you  must  accomplish 
the  following!  


Actions 


(1)  Inspect  the  AC  inverter  to  determine  if  the 
KGS  Electronics  AC  Inverter  part  number  (P/ 
N)  SPC-10(PW),  with  a  serial  number  in  the 
range  of  306  through  803,  is  installed  and  is 
identified  as  Mod  2DD. 

(i)  This  may  be  accomplished  by  checking  the 
logbook  and  positively  showing  that  a  Mod 
2DD  inverter  is  installed.  A  person  holding  a 
pilot's  certificate  may  accomplish  this  check. 

(ii)  If,  by  checking  the  airplane  logbook  or  visual 
inspection,  it  can  be  positively  shown  that  the 
Mod  2DD  inverter  is  installed,  then  the  re- 
quirements of  paragraph  (f)(2)  of  this  AD  do 
not  apply.  You  must  make  an  entry  into  the 
aircraft  records  that  shows  compliance  with 
this  portion  of  the  AD,  in  accordance  with 
section  43.9  of  the  Federal  Aviation  Regula- 
tions (14  CFR  43.9). 


Compliance 


(2)  If  during  the  inspection  required  in  para- 
graph (f)t1),  it  is  found  that  the  Mod  2DD  in- 
verter is  not  installed,  accomplish  the  AC  in- 
verter modification. 


Within  6  months  after  April  21,  2003  (the  ef- 
fective date  of  this  AD). 


Before  further  flight  after  the  paragraph  (f)(1) 
inspection  of  this  AD. 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  sectkjn  of  Raytheon  Air- 
craft Sen/ice  ^lletin  SB  24-3215,  Rev.  1, 
June  2001 . 


(3)  Do  not  install,  on  any  affected  airplane,  any 
KGS  Electronk;s  AC  inverter  with  serial  num- 
ber in  the  range  of  306  through  803  not  iden- 
tified as  Mod  2DD. 


As  of  April  21 ,  2003  the  effective  date  of  this 
AD). 


In  accordance  with  the  ACCOMPLISHMErfT 
INSTRUCTIONS  sectkw  of  Raytheon  Air- 
craft Service  Bulletin  SB  24-3215,  Rev.  1. 
June  2001,  and  the  Model  1900D  Airtiner 
Maintenance  Manual. 


Not  Applk:able. 


Note  2:  An  owner/operator  of  an  airplane 
assigned  to  a  Group  may  disregard  the  above 
Group  paragraphs  that  do  not  apply  to  his/ 
her  airplane. 

(g)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  camments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  thd  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(h)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Todd  Dixon.  Aerospace 
Engineer.  FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Wichita.  Kansas  67209;  telephone:  (316)  946- 
4152;  facsimile:  (316)  946-4407, 

(i)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(j)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Aircraft  Service  Bulletin  SB  24- 
3215.  Rev.  1.  June  2001.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Raytheon 
Aircraft  Company.  9709  E.  Central.  Wichita. 
Kansas  67201-0085;  telephone:  (800)  429- 
5372  or  (316)  676-3140.  You  may  view 
copies  at  the  FAA.  Central  Region.  Office  of 
the  Regional  Counsel.  901  Locust.  Room  506. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  Suite  700.  Washington.  DC. 


(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  21,  2003. 

Issued  in  Kansas  City.  Missouri,  on 
February  21.2003. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  03-4595  Filed  3-3-03;  8:45  am) 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-NE-18-AD;  Amendment 
39-13074;  AD  2003-04-25] 

RIN2120-AA64 

Airworttiiness  Directives;  Dowty 
Aerospace  Propellers,  Models  R354, 
R375,  R389,  and  R390  Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
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ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Dowty  Aerospace 
Propellers,  R354/4-123-F/13,  R354/4- 
123-F/20,  R375/4-123-F/21,  R389/4- 
123-F/25,  R389/4-123-F/26.  and  R390/ 
4-123-F/27  propellers.  This 
amendment  requires  a  one-time 
inspection  of  the  hub  joint  mating 
surfaces  for  fretting.  This  amendment  is 
prompted  by  reports  of  fretting  on  the 
joint  mating  faces  of  propeller  hubs.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  hub 
due  to  loose  hub  through  bolts. 

DATES:  Effective  April  8,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  8,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dowty  Aerospace  Propellers, 
Anson  Business  Park,  Cheltenham  Road, 
East  Gloucester  GL2  9QN,  UK; 
telephone  44  (0)  1452  716000;  fax  44  (0) 
1452  716001.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7158;  fax  (781)  238-7170. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Dowty  Aerospace  Propellers,  R354/4- 
123-F/13,  R354/4-123-F/20,  R375/4- 
123-F/21,  R389/4-123-F/25,  R389/4- 
123-F/26,  and  R390/4-123-F/27 
propellers  was  published  in  the  Federal 
Register  on  March  22,  2002  (67  FR 
13294).  That  action  proposed  to  require 
a  one-time  inspection  of  the  hub  joint 
mating  surfaces  for  fretting  in 
accordance  with  Dowty  Aerospace 
Propellers  Mandatory  Service  Bulletin 
(MSB)  SF340-61-96,  dated  April  18, 
2000.  The  Civil  Aviation  Authority 
(CAA)  issued  AD  005-04-2000  in  order 
to  ensure  the  airworthiness  of  these 
Dovkrty  propellers  in  the  United 
Kingdom  (UK). 


Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  states  that  extensive 
experience  and  service  history  had  been 
recorded  while  operating  a  large  fleet  of 
aircraft  in  excess  of  25,000  flight  hours 
over  the  past  17  years.  The  operator 
states  that  the  AD  would  impose  undue 
cost  and  maintenance  requirements  that 
would  not  increase  the  propeller  safety 
or  reliability,  and  that  the  AD  would  not 
do  anything  positive  such  as  eliminating 
the  problem  or  creating  a  safer  hub 
component. 

The  FAA  does  not  agree  with  the 
commenter.  The  FAA  considers  the  one- 
time inspection  to  be  a  necessary  safety- 
related  inspection  to  guard  against 
possible  propeller  hub  failure  as  the 
result  of  loss  of  hub  boh  preload  torque 
that  may  well  foster  hub  cracking  and 
complete  propeller  loss. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  418  Dowty 
Aerospace  Propellers,  R354/4-123-F/ 
13,  R354/4-123-F/20,  R375/4-123-F/ 
21,  R389/4-123-F/25,  R389/4-123-F/ 
26,  and  R390/4-123-F/27  propellers,  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  169 
propellers  installed  on  airplanes  of  U.S. 
registry  vrill  be  affected  by  this  AD,  that 
it  will  take  approximately  6  work  hours 
per  propeller  to  perform  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  There  are  no 
required  parts  per  propeller.  Based  on 
these  figures,  the  total  cost  of  the  AD  to 
U.S.  operators  is  estimated  to  be 
$60,840. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  .not  a 


"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-04-25    Dowty  Aerospace  Propellers: 

Amendment  39-13074.  Docket  No. 

2000-NE-18-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Dowty  Aerospace 
Propellers,  R354/4-123-F/13.  R354/4-123-F/ 
20.  R375/4-123-F/21,  R389/4-123-F/25. 
R389/4-123-F/26.  and  R390/4-123-F/27 
propellers.  These  propellers  are  installed  on. 
but  not  limited  to.  SAAB  340A  and  340B 
airplanes. 

Note  1:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not   . 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Compliance  with  this  AD  is 
required  within  1.800  flying  hours  after  the 
effective  date  of  this  AD.  unless  already 
done. 

To  prevent  failure  of  the  hub  due  to  loose 
hub  through  bolts,  do  the  following: 

One-Time  Inspection  of  the  Propeller  Hub 

(a)  If  the  propeller  hub  has  not  been 
disassembled  since  it  was  received  from 
Dowty  Aerospace  Propellers,  no  further 
action  is  required.  Otherwise,  do  the 
following: 

(1)  Within  1.800  flying  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
inspection  of  the  hub  for  loose  hub  through 
bolts  in  accordance  with  3.A;(1)  through 
3.A.(10)  of  the  Accomplishment  Instructions 
of  Dowty  Aerospace  Propellers  mandatory 
service  bulletin  (MSB)  SF340-61-96.  dated 
April  18,  2000. 

(2)  If  wear  exceeds  the  limits  specified  in 
3.A.(8)  of  the  Accomplishment  Instructions 
of  Dowty  Aerospace  Propellers  MSB  SF340- 
61-96.  dated  April  18,  2000,  replace  the  hub 
with  a  serviceable  part. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Boston  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Boston 
ACQ. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(d)  The  inspection  must  be  done  in 
accordance  with  Dowty  Aerospace 
Mandatory  Service  Bulletin  (MSB)  SF.340- 
61-96.  dated  April  18.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Dowty 
Aerospace  Propellers.  Anson  Business  Park. 
Cheltenham  Road.  East  Gloucester  GL2  9QN. 
UK;  telephone  44  (0)  1452  716000;  fax  44  (0) 
1452  716001.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW,  suite  700.  Washington,  DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-04-2000, 
dated  April  18,  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
April  8.  2003. 

Issued  in  Burlington,  Massachusetts,  on 
February  20,  2003. 
Jay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate,  . 
Aircraft  Certification  Service. 
|FR  Doc.  03-4596  Filed  3-3-03;  8:45  am]     . 
BILLING  COOC  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-334-AD;  Amendment 
39-13057;  AD  2003-04-09] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
R/lodei  F.28  IMarit  1000. 2000, 3000,  and 
4000  Series  Airplanes 

agency:  Federal  Aviation  .    . 

Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
Mark  1000.  2000.  3000,  and  4000  series 
airplanes,  that  requires  repetitive 
inspections  for  discrepancies  of  the 
internal  fuselage  skin  panels  located  in 
the  stub  wing  areas;  and  corrective 
action  if  necessary.  This  action  is 
necessary  to  detect  and  correct  heat 
damage  to  the  fuselage  skin  panels 
caused  by  the  leakage  of  hot  air  from 
one  of  the  bleed  air  ducts  inside  the  stub 
wing,  which  could  result  in  reduced 
structural  integrity  of  the  engine  support 
structure.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  April  8.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  8, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V..  P.O.  Box 
231.  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 


Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton,. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez.  Aerospace  Engineer. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  1000.  2000,  3000.  and  4000 
series  airplanes  was  published  in  the 
Federal  Register  on  November  21.  2002 
(67  FR  70189).  That  action  proposed  to 
require  repetitive  inspections  for 
discrepancies  of  the  internal  fuselage 
skin  panels  located  in  the  stub  wing 
areas;  and  corrective  action  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  proposed  required  inspection,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1,440.  or  $60  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action<^  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
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were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  v 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  comr 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
sidety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2003-04—4)9     Fokker  Services  B.V.: 

Amendment  39-13057.  Docket  2001- 

NM-334-AD. 
Applicability:  All  Model  F.28  Mark  lOOa 
2000,  3000,  and  4000  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  ptaragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  heat  damage  to  the 
fuselage  skin  panels  caused  by  the  leakage  of 
hot  air  from  one  of  the  bleed  air  ducts  inside 
the  stub  wing,  and  consequent  reduced 
structural  integrity  of  the  engine  support 
structure;  accomplish  the  following: 

Repetitive  Inspectioiis  , 

(a)  Within  6.000  flight  cycles  after  the 
effective  date  of  this  AD:  Perform  a  general 
visual  inspection  of  the  internal  fuselage 
structure  between  frames  16060  and  16660 
and  the  beams  at  the  upper  and  lower  stub 
wing  angles  in  the  stub  wing  (engine  pylon) 
areas,  for  discoloration  of  the  primer  paint, 
buckling  or  waviness  of  the  skin  panel,  loose 
and/or  missing  fasteners,  or  fiasteners  with 
sheared-off  heads,  by  accomplishing  all 
actions  specified  in  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/53-151,  dated  June  4, 
2(X)1.  Repeat  the  inspection  at  intervals  not 
to  exceed  6,000  flight  cycles. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  ins(>ection  is  made  from  within 
touching  distance  unless  otherwise  s[>ecified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  p>anels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Actioiis 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  if  any  discrepancy  is  found  (i.e., 


primer  paint  discoloration:  buckling  or 
waviness  of  the  skin  panel;  missing, 
damaged,  or  loose  rivets)  during  the  general 
visual  inspection  required  by  paragraph  (a)  of 
this  AD,  t)efore  further  flight,  perform  the 
applicable  follow-on  corrective  actions  (e.g.. 
eddy  current  inspection;  measurement  of  the 
length  and  depth  of  buckles  or  waves  in  the 
skin  panel;  repair  of  skin  panels  with  heat 
damage,  buckling,  or  waviness  that  are  not 
within  the  acceptable  limits  specified  in  the 
service  bulletin,  or  replacement  with  new 
skin  panels;  and  replacement  of  loose  and/or 
missing  fasteners,  or  fasteners  having 
sheared-off  heads  with  new  fasteners;  as 
applicable)  specified  in  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin  V28/ 
53-151.  dated  June  4,  2001. 

(c)  If  buckling  or  waviness  of  the  skin 
panel  is  detected  during  the  general  visual 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  depth  is  within  the  limits 
specified  in  Part  2,  paragraph  C.(2)  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/53-151,  dated  June  4. 
2001.  the  affected  area  must  be  repaired 
within  2.000  fiigbt  cycles  after 
accomplishment  of  the  inspection  required 
by  paragraph  (a)  of  this  AD. 
,  (d)  Repair  or  replacement  of  damaged 
fuselage  skin  panels  or  fasteners  does  not 
terminate  the  repetitive  inspections  required 
by  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  DirectOTate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Prii^cipal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  end  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Fokker  Services  B.V. 


9 

10156  Federal  Register / Vol.  68.  No.  42 /Tuesday.  March  4.  2003 /Rules  and  Regulations 


Service  Bulletin  F28/53-151,  dated  June  4, 
2001 .  excluding  Manual  Change 
Notification — Maintenance  Documentation 
MCNM  F28-025.  dated  )une  4,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V..  P.O.  Box  231,  2150  AE  Nieuw- 
Vennep.  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2001-093, 
dated  luly  31,  2001. 

EfTective  Date  ... 

(h)  This  amendment  becomes  effective  on 
April  8.  2003. 

Issued  in  Renton,  Washington,  on  February 
13,  2003. 
All  Bahrami, 

AcMn^  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Dot,.  0.3-4163  Filed  3-3-03;  8:45  am) 
BIUJI4G  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-93-AD;  Amendment 
39-13076;  AD  2003-04-27] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2C10  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Bombardier  CL-600- 
2C10  series  airplanes,  that  requires 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
functional  and  operational  checks  of  the 
active  and  standby  actuators  of  the 
rudder  travel  limiter  (RTL)  system.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  significant  latent 
failure  in  the  RTL,  which  could  lead  to 
a  critical  loss  of  RTL  function  under 
certain  conditions,  and  consequent  loss 
of  controllability  of  the  airplane  or 
structural  damage.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  April  8,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  8, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group.  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue;  SW..  Renton. 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Parrillo.  Aerospace  Engineer.  Systems 
and  Flight  Test  Branch.  ANE-172.  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  SUeet.  Third  Floor.  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Bombardier  CL- 
600-2C10  series  airplanes  was 
published  in  the  Federal  Register  on 
September  25.  2002  (67  FR  60187).  That 
action  proposed  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  functional 
and  operational  checks  of  the  active  and 
standby  actuators  of  the  rudder  travel, 
limiter  (RTL)  system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanatioii  of  Change  to  Final  Rnk 

We  have  revised  this  final  rule  to 
specify  that  the  accoimtable  Aircraft 
Certification  Office  (AGO)  is  the  New 
York  AGO.  10  Fifth  Street,  Third  Floor, 
'  Valley  Stream,  New  York,  not  the 
Atlanta  AGO. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 


Cost  Impact 

The  FAA  estimates  that  15  Model  GL- 
600-2C10  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $900, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
pldiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-04-27    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13076. 
Docket  2002-NM-93-AD. 

Applicability.  All  Model  CL-600-2C10 
series  airplanes,  certificated  in  any  category. 


Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR  part 
91.403(c).  For  airplanes  that  have  been 
previously  modined.  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
ofierator  may  not  be  able  to  accomplish  the 
inspections  described  in  th£  revisions.  In  this 
situation,  to  comply  with  14  CFR  part 
91.403(c),  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  inspections  that  will 
ensure  the  continued  damage  tolerance  of  the 
affected  structure.  The  FAA  has  provided 
guidance  for  this  determination  in  Advisory 
Circular  (AC)  25-1529. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  significant  latent  failure 
in  the  rudder  travel  limiter  (RTL),  which 


could  lead  to  a  critical  loss  of  RTL 
function  under  certain  conditions,  and 
consequent  loss  of  controllability  of  the 
airplane  or  structural  damage, 
accomplish  the  following: 

Revise  Airworthiness  Limitations 
Section 

(a)  Within  30  days  of  the  effective 
date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued    . 
Airworthiness  by  incorporating  the 
tasks  of  the  Temporary  Revisions  of  Part 
2  of  the  Maintenance  Requirements 
Manual  (MRM),  Section  1,  Appendix  A, 
Certification  Maintenance 
Requirenients;  as  listed  in  the  following 
table;  into  the  Airworthiness 
Limitations  Section: 


CRJ  700  regional  jet  temporary  revision 

Task  number 

Task  description 

MRM2-41 ,  dated  September  28,  2001  

MRM2^2,  dated  September  28,  2001 

MRM2-43.  dated  September  28,  2001  

27-20-00-108 
27-20-00-107 
27-20-00-102 

RTL  standby  actuator  (with  SSCU  part  number  (P/N)  C13045BA01):  Oper- 
ational check  of  the  RTL  standby  actuator. 

RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02):  Functional 
check  of  the  RTL  active  and  standby  actuators. 

RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02):  Oper- 
ational check  of  the  RTL  active  and  standby  actuators. 

(b)  Thereafter,  except  as  provided  by 
paragraph  (c)  of  this  AD,  no  alternative 
operational  and  functional  checks  or 
check  intervals  may  be  approved  for  the 
task  numbers  specified  in  the  temporary 
revisions  listed  in  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be 
issued  in  accordance  with  §§  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can 
be  accomplished. 

Incorporation  by  Reference 

(e)  The  action  shall  be  done  in 
accordance  with  CRJ  700  Regional  Jet, 
Temporary  Revision  MRM2-41,  dated 


September  28,  2001;  CRJ  700  Regional 
Jet,  Temporary  Revision  MRM2-42, 
dated  September  28,  2001;  and  CRJ  700 
Regional  Jet,  Temporary  Revision 
MRM2-43,  dated  September  28,  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  £rom  Bombardier,  Inc., 
Canadair,  Aerospace  Group,  P.O.  Box 
6087,  Station  Centre-ville,  Montreal, 
Quebec  H3G  3G9,  Canada.  Copies  may 
be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-06,  dated  January  21,  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective 
on  April  8,  2003. 

Issued  in  Renton,  Washington,  on  February 
24,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-4852  Filed  3-3-03;  8:45  am] 

BKUNG  COOE  4StO-19-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration     ^^^"^"^ 

21  CFR  Part  610 
[Docltet  No.  97fM>449] 
RIN0910-AB51 

Revision  to  the  General  Safety 
Requirements  for  Biological  Products 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  regarding  general 
biological  products  standards  by  adding 
an  administrative  procedure  for 
obtaining  exemptions  from  the  general 
safety  test  (GST)  requirements.  We  are 
taking  this  action  because  the  GST  may 
not  be  relevant  or  necessary  for  certain 
biological  products.  The  rule  will 
permit  manufecturers  of  biological 
products  to  apply  for  an  exemption  from 
the  GST  requirement  provided  they 
submit  information  to  demonstrate  that 
they  use  appropriate  production 
controls  and  quality  assurance 
safeguards. 

DATES:  This  rule  is  effective  May  5, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
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Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  . 

Under  §610.11  (21  CFR  610.11). 
manufacturers  of  biological  products 
must  perform  a  test  for  general  safety  on 
bi61ogical  products  intended  for 
administration  to  humans.  The  GST  is 
one  of  several  tests  listed  in  Part  610 
General  Biological  Product  Standards 
(21  CFR  part  610)  that  are  intended  to 
help  ensure  the  safety,  purity,  and 
potency  of  biological  products 
administered  to  humans.  The  test  is 
used  to  detect  extraneous  toxic 
contaminants  that  may  be  present  in  the 
product  in  the  final  container  from 
every  final  filling  of  each  lot  of  the 
biological  product. 

The  source  of  such  toxic 
contaminants  may  be  bacterial  and 
fungal  by-products  that  persist  after  the 
bacteria  are  removed  by  filtration  or 
killed  by  sterilization,  or  formulation 
errors  that  result  in  harmful  levels  of 
certain  substances,  e.g.,  preservatives. 
The  test  serves  as  a  safety  net  to  detect 
harmful  contaminants. 

Technological  advances  have 
increased  the  ability  of  manufacturers  to 
control  and  analyze  the  manufacture  of 
many  biotechnology  derived  biological 
products.  After  more  then  a  decade  of 
experience  with  these  products,  we- 
found  that  we  could  evaluate  many 
aspects  of  a  biological  product's  safety, 
purity,  or  potency  with  tests  other  than 
those  prescribed  in  part  610.  In  response 
to  these  developments,  FDA  published 
in  the  Federal  Register  on  May  14. 1996 
(61  FR  24227),  a  final  rule  exempting 
certain  biotechnology  and  synthetic 
biological  products  from  a  number  of 
regulations  applicable  to  biological 
products,  including  the  GST  (see  21 
CFR  601.2(c)). 

In  the  Federal  Register  of  April  20, 
1998,  we  published  a  direct  final  rule 
and  a  companion  proposed  rule  (63  FR 
19399  and  19431,  respectively)  to  revise 
the  general  safety  requirements  for 
biological  products.  The  direct  final  rule 
amended  the  regulations  to  exempt 
cellular  therapy  products  from  thaGST 
requirement  and  added  an 
administrative  procedure  for 
manufacturers  of  other  biological 
products  to  request  exemptions  from 
performing  the  GST.  We  published  a 
companion  proposed  rule  to  provide  a 
procedural  framework  within  which  the 
rule  could  be  finalized  in  the  event  we 
received  any  significant  adverse 
comments  regarding  the  direct  final  rule 


and  we  withdrew  or  severed  the  direct 
final  rule. 

We  received  six  comments.  We  did 
not  receive  any  significant  adverse 
comments  to  the  amendment  to 
specifically  exempt  "crflular  therapy 
products'  in  §610.1 1(g)(1).  We  received 
significant  adverse  comments  on  the 
administrative  procedvue  provision 
§  610.11(g)(2).  ]n  this  rulemaking,  we 
respond  to  all  comments  received. 

Accordingly,  we  published  a  notice  in 
the  Federal  Register  of  August  5,  1998 
(63  FR  41718).  confirming  in  part  and 
withdrawing  in  part  the  direct  final  rule 
amending  the  GST  requirements.  We 
confirmed  a  revision  to  §  610.11(g)(1)  to 
add  "cellular  therapy  products"  to  the 
list  of  products  excepted  from  the  GST. 
Based  on  receipt  of  adverse  comments, 
we  withdrew  the  revision  of 
§610.11(g)(2)  that  provided  a  general 
administrative  procedure  for  requesting 
and  obtaining  exemptions  from  the  GST. 
We  applied  the  comments  regarding  the 
withdrawn  portion  of  the  rule  to  the 
companion  proposed  rule  and 
considered  them  in  developing  this  final 
rule. 

II.  Highlights  of  the  Final  Rule 

The  final  rule  codifies,  at 
§  610.11(g)(2),  an  administrative 
procedure  under  which  manufacturers 
of  biological  products  may  request  and 
obtain  exemptions  from  the  GST.  Many 
biological  products  are  currently 
manufactured,  or  will  be  manufactured 
in  the  future,  under  highly  controlled 
and  rigorously  monitored  conditions. 
Therefore,  under  §  610.11(g)(2)  we  will 
permit  biological  product  manufacturers 
who  employ  appropriate  production 
and  final  filling  controls  and  quality 
assurance  safeguards  to  apply  for  an 
exemption  from  the  GST  requirement. 
Manufacturers  who  request  an 
exemption  must  provide  supporting 
documentation  to  the  Director,  Center 
for  Biologies  Evaluation  and  Research 
(CBER),  as  to  why  a  product  should  not 
be  subject  to  the  GST  requirement.  The 
request  must  include  an  explanation  of 
why  the  GST  is  unnecessary  or  cannot 
be  performed  due  to  the  mode  of 
administration,  the  method  of 
preparation,  or  the  special  nature  of  the 
product  and  must  describe  alternate 
procedures,  if  any,  to  be  employed.  The 
Director  of  CBER  may  grant  an 
exemption  if  he/she  finds  that  the 
manufacturer's  submission  justifies  an 

exemption. 

Manufacturers  wishing  to  obtain  an 
exemption  to  the  GST  for  a  particular 
product  should  contact  the  appropriate 
CBER  product  division  for  specific 
information  regarding  how  to  apply  and 
what  information  should  be  included  in 


the  application  or  supplemental 
application. 

in.  Conunents  on  the  Proposed  Rule 

(Comment  1)  Proposed  §  610.11(g)(1) 
would  add  "cellular  therapy  products" 
to  the  list  of  products  excepted  from  the 
GST. 

One  comment  supported  the 
amendment,  and  none  of  the  comments 
objected  to  the  amendment  to  add 
"cellular  therapy  products"  to  the  list  of 
exceptions. 

We  confirmed  a  revision  to 
§  610.11(g)(1)  in  the  Federal  Register  of 
August  5,  1998.  notice  to  add  "cellular 
therapy  products"  to  the  list  of  products 
excepted  from  the  GST. 

(Comment  2)  Proposed  §  610.11(g)(2) 
would  add  an  administrative  procedure 
for  manufactiu^rs  to  request  and  obtain 
an  exemption  from  the  GST.  The 
proposal  would  require  manufacturers 
to  submit  information  as  part  of  a 
biologies  license  application  submission 
or  a  supplement  to  an  approved 
biologies  license  application. 

One  comment  opposed  proposed 
§  610.11(g)(2)  because  the  mechanism 
for  requiring  each  licensed 
manufacturer  to  submit  a  license 
supplement  to  gain  an  exemption  from 
the  GST  was  too  restrictive  and 
alternative  mechanisms  should  be 
available  by  which  all  manufacturers  of 
a  specific  product  or  a  group  of  products 
could  be  exempted. 

We  disagree  with  this  comment.  The 
comment  did  not  suggest  an  alternate 
mechanism  for  our  consideration.  We 
believe  such  changes  should  be 
addressed  on  a  case-by-case  basis 
through  a  biologies  license  application 
or  supplement  so  that  we  can  ensure 
appropriate  controls  are  in  place  to 
detect  contaminants  ordinarily  found  by 
the  GST. 

(Comment  3)  One  comment 
specifically  objected  that  the 
administrative  procedure  in  proposed 
§  610.11(g)(2)  would  codify  FDA's  use  of 
the  biologies  licensure  process  to 
achieve  the  regulatory  objectives  that 
should  be  achieved  instead  only 
through  notice  and  comment 
rulemaking. 

We  intend  to  revise  our  regulations 
only  when  a  group  of  products  which 
can  be  defined  as  a  product  type,  such 
as  "cellular  therapy  products,"  can  be 
excepted  from  a  regulatory  provision. 
Rulemciking  is  not  an  efficient  vehicle 
for  exempting  specific  or  individual 
products  or  specific  manufacturers,  or 
when  there  are  limitations  to  the 
.  exemptions,  which  should  be  outlined 
in  some  detail.  We  believe  the  biologies 
licensure  process  is  a  more  efficient 


Federal  Register /Vol.  68,  No.  42 /Tuesday,  March  4,  2003 /Rules  and  Regulations  10159 


process  than  rulemaking  for  granting 
exemptions  to  the  GST. 

(Comment  4)  Proposed  §  610.11(g)(2) 
would  allow  manufacturers  to  request 
an  exemption  from  the  GST;  it  would 
not  allow  other  entities  to  request  such 
exemptions. 

One  comment  argued  that  a  letter 
from  a  trade  association  should  suffice 
to  obtain  such  an  exemption. 

We  disagree  with  this  comment.  The 
request  for  exemption  represents  an 
alternative  to  the  regulations  to  establish 
a  firm,  enforceable  commitment  by  the 
manufacturer  to  FDA  as  to  specific 
obligations.  Submissions  by  an 
association  would  not  be  suitable 
because  it  is  the  manufacturer  that  must 
follow  the  regulations.  Trade 
associations  cannot  compel  specific 
actions  by  thefr  member  manufacturers. 
In  addition,  trade  associations  do  not 
have  the  authority  to  change  an 
applicant's  submission. 

However,  anyone  may  submit  a 
request  to  FDA.  with  supporting 
information,  to  revise  the  regulations  to 
provide  for  exceptions  from  GST 
requirements. 

(Conunent  5)  One  comment  noted  that 
the  proposal  did  not  create  a  procedural 
mechanism  to  allow  for  partial 
exemptions.  The  comment  explained 
that  partial  exemptions  could  be 
appropriate  for  specific  subclasses  of 
products. 

We  decline  to  amend  the  rule  as 
suggested  by  the  comment.  The 
comment  did  not  provide  enough 
information  that  would  allow  us  to 
determine  the  merits  of  or  need  for 
partial  exemptions.  However,  under 
§  610.11(g)(2),  we  may  accept  a  request 
for  an  exemption  in  the  form  of  a 
biologies  license  supplement  for  a 
limited  group  of  products  after  a  case- 
by-case  evaluation.  Section  610.11(g)(2) 
gives  manufactvu-ers  a  mechanism  for 
obtaining  exemptions  for  specific 
biological  products  on  an  individual 
basis,  rather  than  for  whole  "classes"  of 
products,  such  as  are  excepted  in 
§  610.11(g)(1).  We  believe  such 
exemptions  shoidd  be  addressed  on  a 
case-by-case  basis  through  a  biologies 
license  application  or  supplement. 

(Comment  6)  Two  conunents  would 
revise  the  proposal  to  exempt  allergenic 
products  if  each  lot  of  stock 
concentrates  of  allergenic  extracts  and 
each  lot  of  diluent  contained  in  the  final 
product  satisfies  the  GST  requirements. 
The  comments  requested  that  we 
modify  21  CFR  680.3(b)(1)  to  exempt 
allergenic  extracts  from 'the  requirement 
to  perform  the  repeat  GST  on  final 
products  when  a  GST  is  performed  on 
a  stock  concentrate.  The  comments 
explained  that  the  suggested 


amendment  would  eliminate  an 
uiuieeessary  burden  on  the  allergenic 
product  industry  that  would  result  from 
separate  rulemaking  procedures. 

The  issue  of  exempting  allergenic 
products  is  outside  die  scope  of  this ' 
rulemaking.  Consequently,  we  decline 
to  amend  the  rule  as  suggested  by  the 
conunent. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  set  forth  in  the  Executive 
order.  OMB  has  determined  that  the 
final  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  is  subject  to  review  under  the 
Executive  order. 

In  accordance  with  the  principles  of 
Executive  Order  12866,  the  final  rule 
will  provide  increased  flexibility  for 
applications  with  approved  biological 
products  and  may  substantially  reduce 
the  burdens  on  some  applicants  seeking 
approval  of  certain  biological  products. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
business  entities.  Because  the  final  rule 
has  no  compliance  costs  and  does  not 
result  in  any  new  requirements,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regvdatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  rule  also  does  not  trigger 
the  requirement  for  a  wrritten  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector  in 
any  one  year. 

V.  Environmental  Impact 

This  agency  has  determined  under  21 
CFR  25.31(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  envirorunental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection' provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  «re 
shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
the  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Request  for  Exemptions  from 
the  General  Safety  Testing  Requirements 
for  Biological  Products. 

Description:  FDA  is  revising  the 
requirements  for  GST  set  forth  in 
§  610.11.  The  test  may  detect  harmful 
contaminants  that  may  enter  or  be 
introduced  through  undetected  failures 
in  the  manufacture  of  biological 
products.  The  revision  would  add  an 
administrative  procedure  for  obtaining 
exemptions  from  the  GST  requirements 
for  biological  products  not  already 
excepted  under  §610.11(g)(l).  FDA  is 
codifying  the  new  administrative 
procedure  because  alternatives  to  the 
GST  may  be  feasible  or  appropriate  for 
some  biological  products.  FDA 
anticipates  that  manufactiu^rs 
requesting  exemptions  would  have 
demonstrated  a  record  of  the  GST 
compliance,  well-documented  in- 
process  safety  controls,  and  use 
sophisticated  analytical  techniques  to 
adequately  characterize  the  product  and 
validate  its  safety.  Manufacturers  would 
submit  their  requests  and 
dociunentation  to  the  Director,  CBER, 
who  may  grant  the  exemption  if  it  is 
determined  that  the  manufacturer's  . 
submission  justifies  such  an  action. 

Description  of  Respondents: 
Manufactiuers  of  biological  products. 

This  final  rule  requires  only  those 
manufacturers  requesting  an  exemption 
from  the  GST  under  §610.1 1(g)(2)  to 
submit  additional  information  as  part  of 
a  biologies  license  application  or 
supplement  to  an  approved  biologies 
license  application.  Based  on  our 
experience,  we  estimate  that  we  will 
receive  approximately  10  requests  for 
administrative  exemption  from  the  GST 
under  §610.11(g)(2)  armually.  We  also 
estimate  that  an  applicant  will  take  40 
hours  to  complete  and  submit  the 
appropriate  information  for  the 
exemption  request.  Since  the  applicant 
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ordinarily  compiles  and  organizes  the 
information  while  performing  the  GST, 
we  anticipate  that  the  additional  time 


needed  to  submit  an  exemption  request 
will  be  minimal. 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Section 


610.11(g)(2) 


No.  of  Respondents 


10 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


10 


Hours  per  Response 


40 


Total  Hours 


400 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  infonnation. 


The  direct  final  rule  and  companion 
proposed  rule  of  April  20. 1998  (63  FR 
19399  and  19431.  respectively) 
provided  a  60-day  public  comment 
period  on  the  information  collection 
provisions  reflected  in  this  final  rule. 
Although  some  comments  objected  to 
the  license  supplement  mechanism  of 
gaining  approval  for  an  exemption  as 
being  too  burdensome,  we  received  no 
comments  on  the  actual  burden 
estimates  for  submitting  such 
supplements. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
that  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  is  not  required. 

List  of  Subiects  in  21  CFR  Fart  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  610  is  amended 
as  follows: 

PART  610— GENERAL  BIOLCXalCAL 
PRODUCTS  STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353,  355,  360,  360c,  360d,  360h,  360i.  371. 
372.  374,  381;  42  U.S.C.  216,  262,  263.  263a, 
264. 

2.  Section  610.11  is  amended  by 
adding  paragraph  (g)(2)  to  read  as 
follows: 


General  safety. 

*        *        * 


§610.11 

*         • 

(g)  *  *  * 

(2)  For  products  other  than  those 
identified  in  paragraph  (g)(1)  of  this 
section,  a  manufactiu-er  may  request 
from  the  Director.  Center  for  Biologies 
Evaluation  and  Research,  an  exemption 
from  the  general  safety  test.  The 
manufacturer  must  submit  information 
as  part  of  a  biologies  license  application 
submission  or  supplement  to  an 
approved  biologies  license  application 
establishing  that  because  of  the  mode  of 
administration,  the  method  of 
preparation,  or  the  special  nature  of  the 
product  a  test  of  general  safety  is 
unnecessary  to  assure  the  safety,  purity, 
and  potency  of  the  product  or  cannot  be 
performed.  The  request  must  include 
alternate  procedures,  if  any,  to  be 
performed.  The  Director,  (Jenter  for 
Biologies  Evaluation  and  Research, 
upon  finding  that  the  manufacturer's 
request  justifies  an  exemption,  may 
exempt  the  product  from  the  general 
safety  test  subject  to  any  condition 
necessary  to  assure  the  safety,  purity, 
and  potency  of  the  product. 

Dated:  February  26.  2003., 
Wiiham  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 
IFR  Doc.  03-4973  Filed  3-3-03;  8:45  am) 

MLUNG  COOE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  92 

[Docket  No.  FR-4111-C-04] 

PIN  2501-AC30 

HOME  Investment  Partnerships     * 
Program;  Correction 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Final  rule;  correction. 


summary:  On  October  1.  2002.  HUD 
published  a  final  rule  making  several 
streamlining  and  clarifying  amendments 
to  the  regulations  for  the  HOME 
Investment  Partnerships  Program.  The 


final  rule  inadvertently  removed  the  36- 
month  timeframe  for  purchasing  a  home 
under  lease-purchase  programs  assisted 
with  HOME  funds.  This  document 
makes  the  necessary  correction  to  the 
final  rule. 

DATES:  Effective  Date:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Sardone,  Director,  Program 
Policy  Division,  Office  of  Affordable 
Housing  Programs.  Room  7164.  451 
Seventh  Street.  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-2470. 
(This  is  not  a  toll-free  number.)  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATK)N:  On 
October  1,  2002  (67  FR  61752).  HUD 
published  a  final  rule  making  several 
streamlining  and  clarifying  amendments 
to  the  regulations  for  the  HOME 
Investment  Partnerships  Program. 
Among  other  changes,  the  final  rule 
amended  §  92.254(a)(7).  which 
establishes  the  income  eligibility 
requirements  for  lease-purchase 
agreements,  to  reflect  a  statutory  change 
made  by  section  599B  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Public  Law  105-276.  approved 
October  21. 1998)  (QHWRA).  Section 
599B  of  QHWRA  eliminated  the 
requirement  that  HOME-assisted 
homebuyers  qualify  as  income  eligible 
at  the  time  of  occupancy  or  when  the 
HOME  funds  are  invested,  whichever  is 
later.  In  the  case  of  a  lease-purchase 
agreement,  section  599B  requires  the 
homebuyer  to  qualify  as  low-income  at 
the  time  the  agreement  is  signed. 

hi  amending  §92. 254(a)(7)  to 
implement  section  599B  of  QHWRA,  the 
October  1,  2002  final  rule  inadvertently 
removed  the  36-month  timeframe  for 
purchasing  a  home  under  lease- 
purchase  programs  assisted  with  HOME 
funds.  This  provision  requires  that  the 
home  must  be  purchased  by  the 
homebuyer  within  36  months  of  signing 
the  lease-purchase  agreement.  This 
document  makes  the  necessary 
correction  to  the  October  1.  2002  final 
rule. 
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Accordingly,  rule  FR  Doc.  02-24820 
published  on  October  1,  2002  (67  FR 
61752)  is  corrected  as  follows: 

1.  On  page  61756,  in  the  third 
coliunn,  §  92.254(a)(7)  is  corrected  to 
read  as  follows: 

§92^54    Qualification  as  affordal>le 
housing:  Homeownership. 

(a)*   *   * 

(7)  Lease-purchase.  HOME  funds  may 
be  used  to  assist  homebuyers  through 
lease-purchase  programs  for  existing 
housing  and  for  housing  to  be 
constructed.  The  housing  must  be 
purchased  by  a  homebuyer  within  36 
months  of  signing  the  lease'purchase 
agreement.  The  homebuyer  must  qualify 
as  a  low-income  family  at  the  time  the 
lease-purchase  agreement  is  signed.  If 
HOME  funds  are  used  to  acquire 
housing  that  will  be  resold  to  a 
homebuyer  through  a  lease-purchase 
program,  the  HOME  affordability 
requirements  for  rental  housing  in 
§  92.252  shall  apply  if  the  housing  is  not 
transferred  to  a  homebuyer  within  forty- 
two  months  after  project  completion. 
***** 

Dated:  February  20,  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(FR  Doc.  03-4941  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  4210-2»-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 20, 25, 31, 53, 54, 56, 
301,  and  602 

[TD9046] 

RIN  1545-AX81;  1545-BB49;  1545-BBSO; 
1545-BB48;  1545-BB53;  1545-BB51;  1545- 
BB52;  1545-AW26;  1545-AX79 

Tax  Shelter  Regulations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations.  . 

SUMMARY:  These  regulations  finalize  the 
rules  relating  to  the  filing  by  certain 
taxpayers  of  a  disclosure  statement  with 
their  Federal  tax  returns  luider  section 
6011(a),  the  rules  relating  to  the 
registration  of  confidential  corporate  tax 
shelters  under  section  6111(d),  and  the 
rules  relating  to  the  list  maintenance 
requirements  under  section  6112.  These 
regulations  affect  taxpayers 
participating  in  reportable  transactions, 
persons  responsible  for  registering 
confidential  corporate  tax  shelters,  and 


organizers  and  sellers  of  potentially 
abusive  tax  shelters. 

DATES:  Effective  Date:  These  regulations 
are  effective  February  28,  2003. 

Applicability  Date:  For  dates  of 
applicabiUty,  see  §  1.6011-4(h), 
§20.6011-4(b),  §25.6011-4(b). 
§  31.6011-4(b),  §53.6011-4(b), 
§  54.601  l-4(b),  §  56.601  l-4(b), 
§  301.6111-2(h),  and  §  301.6112-l(jj. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
P.  Volungis  or  Charlotte  Chyr,  202-622- 
3070  (not  a  toll-fi«e  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  numbers  1545-1685, 1545-1687, 
and  1545-1686.  Responses  to  these 
collections  of  information  are 
mandatory.  Form  8886,  "Reportable 
Transaction  Disclosure  Statement", 
reflects  the  collection  of  information 
relating  to  the  disclosure  of  reportable 
transactions  for  the  regulations  under 
§  1.6011-4.  and  was  approved  by  OMB 
imder  control  number  1545-1800.  Form 
8264,  "Application  for  Registration  of  a 
Tax  Shelter",  reflects  the  collection  of 
information  relating  to  the  registration 
of  tax  shelters  for  the  regulations  under 
§301.6111-2  and  §  301.6111-lT.  and 
was  approved  by  OMB  under  control 
number  1545-0865. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  infonnation 
displays  a  valid  OMB  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent/recordkeeper  for  the 
collection  of  information  in  §  1.6011—4 
will  be  reflected  on  Form  8886.  The 
estimated  annual  burden  for  the 
collection  of  infonnation  in  Form  8886 
is  3,770  hours  and  the  estimated 
number  of  respondents/recordkeepers  is 
500.  The  estimated  annual  burden  per 
respondent/recordkeeper  for  the 
collection  of  information  in  §  301.6111- 
2  is  reflected  on  Form  8264.  The 
estimated  annual  burden  for  the 
collection  of  information  in  Form  8264 
is  14,382  hours  and  the  estimated 
number  of  respondents/recordkeepers  is 
350.  The  estimated  annual  burden  per 
recordkeeper  for  the  collection  of 
infonnation  in  §  301.6112-1  is  100 
hours  and  the  estimated  number  of 
recordkeepers  is  500. 


Comments  concerning  the  accuracy  of 
these  burden  estimates  and  suggestions 
for  reducing  these  burdens  should  be 
sent  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  and  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  amends  26  CFR  part  1 
to  provide  rules  relating  to  the 
disclosure  of  reportable  transactions  by 
certain  taxpayers  on  their  Federal  tax 
returns  imder  section  6011,  and  also 
amends  26  CFR  parts  20,  25,  31,  53,  54. 
and  56  to  provide  rules  for  purposes  of 
estate,  gift,  employment,  and  pension 
and  exempt  organizations  excise  taxes 
requiring  the  disclosure  of  listed 
transactions  by  certain  taxpayers  on 
their  Federal  tax  returns  imder  section 
6011.  This  document  amends  26  CFR 
part  301  Xo  provide  rules  regarding  the 
registration  of  confidential  corporate  tax 
shelter^  under  section  6111(d)  and  rules 
relating  to  the  list  maintenance 
requirements  under  section  6112. 

On  February  28,  2000,  the  IRS  issued 
temporary  and  proposed  regulations 
regarding  sections  6011,  6111,  and  6112 
(TD  8877,  REG-103735-00;  TD  8876, 
REG-110311-98;  TD  8875,  REG- 
103736-00)  (the  February  2000 
regulations).  The  February  2000 
regulations  were  published  in  the 
Federal  Register  (65  FR  11205,  65  FR 
11269;  65  FR  11215.  65  FR  11272;  65  FR 
11211,  65  FR  11271)  on  March  2,  2000. 
On  August  11,  2000,  the  IRS  issued 
temporary  and  proposed  regidations 
modifying  the  rules  under  sections 
6011,  6111,  and  6112  (TD  8896,  REG- 
103735-00,  REG-110311-98,  REG- 
103736-00)  (the  August  2000     • 
regulations).  The  August  2000 
regulations  were  published  in  the 
Federal  Register  (65  FR  49909.  65  FR 
49955)  on  August  16,  2000.  On  August 
2,  2001,  the  IRS  issued  temporary  and 
proposed  regulations  modifying  the 
rules  under  sections  6011  and  6111  (TD 
8961,  REG-103735-00,  REG-110311- 
&8)  (the  August  2001  regulations).  The 
August  2001  regulations  were  published 
m  the  Federal  Register  (66  FR  41133,  66 
FR  41169)  on  August  7,  2001.  On  June 
14,  2002,  the  IRS  issued  temporary  and 
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proposed  regulations  modifying  the 
rules  under  sections  6011  and  6111  (TD 
9000.  REG-103735-00.  REG-110311- 
98)  (the  June  2002  regulations).  The 
June  2002  regulations  were  published  in 
the  Federal  Register  (67  FR  41324.  67 
FR  41362)  on  June  18,  2002.  On  October 
17.  2002,  the  IRS  issued  temporary  and 
proposed  regulations  modifying  the 
rules  under  sections  6011,  6111,  and 
6112  (TD  9017.  REG-103735-00,  REG- 
154117-02,  REG-1 541 16-02,  REG- 
154115-02.  REG-1 54429-02.  REG- 
154423-02.  REG-154426-02,  REG- 
110311-98;  TD  9018,  REG-103736-00) 
(the  October  2002  regulations).  The 
October  2002  regulations  were 
published  in  the  Federal  Register  (67 
FR  64799.  67  FR  64840:  67  FR  64807, 
67  FR  64842)  on  October  22,  2002.  On 
December  11,  2002,  and  on  January  7, 
2003.  the  IRS  and  Treasury  Department 
held  a  public  hearing  on  these 
regulations.  Written  and  electronic 
comments  responding  to  the  temporary 
regulations  and  the  notices  of  proposed 
rulemaking  were  received.  After 
consideration  of  all  the  statements  and 
comments,  the  proposed  regulations  are 
adopted  as  amended  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed.  The 
revisions  are  discussed  below. 

Explanation  and  Summary  of 
Comments 

1.  In  General 

These  regulations  finalize  the  rules  for 
disclosure  of  reportable  transactions, 
registration  of  confidential  corporate  tax 
shelters,  and  list  maintenance  of 
potentially  abusive  tax  shelters. 
Sections  20.6011-4,  25.6011-4, 
31.6011-4,  53.6011-4,  54.6011-4. 
56.6011-4,  and  301.6111-2  finalize  each 
corresponding  proposed  regulation  with 
few,  if  any.  changes.  Sections  1.6011-4 
and  301.6112-1  modify  and  finalize 
each  corresponding  proposed 
regulation. 

The  IRS  and  Treasury  Department 
received  numerous  comments  relating 
to  the  October  2002  temporary 
regulations  regarding  disclosure  under 
§  1.601 1-4T  and  list  maintenance  under 
§301.6112-lT.  All  comments  were 
reviewed  thoroughly.  In  particular,  the 
IRS  and  Treasury  Department  reviewed 
the  commentators'  suggested 
clarifications  to  the  rules  pertaining  to 
loss  transactions  and  transactions  with 
a  significant  book-tax  difference,  and  to 
the  rules  pertaining  to  who  must 
disclose  transactions  under  section 
6011.  The  IRS  and  Treasury  Department 
also  focused  specifically  on  the 
comments  relating  to  the  rules 
pertaining  to  material  advisors  and  the 


rules  pertaining  to  the  persons  who 
must  be  included  on  lists  under  section 
6112.  In  response  to  the  commentators* 
suggested  clarifications,  the  final 
regulations  have  been  revised  to  tailor 
more  narrowly  the  scope  of  the 
transactions  for  which  disclosure  and 
maintenance  of  information  under 
sections  6011  and  6112  is  required.  The 
major  changes  to  the  regulations  are 
described  below. 

2.  Section  601 1— Participants 

The  definition  of  participation  has 
been  clarified  in  the  final  regulations. 
Reporting  of  transactions  by  RlCs  and 
reporting  of  certain  leasing  transactions 
have  been  excluded  from  the 
requirements  under  §  1.6011-4, 
provided  that  the  transactions  are  not 
listed  transactions. 

3.  Section  6011 — Confidential 
Transactions 

A  confidential  transaction  is  a 
transaction  that  is  offered  under 
conditions  of  confidentiality.  The 
regulations  generally  provide  a 
presumption  of  non-confidentiality  if 
the  taxpayer  receives  written 
authorization  to  disclose  the  tax 
treatment  and  tax  structure  of  the 
transaction.  Some  commentators 
suggested  the  following  changes  to  the 
regulations:  (1)  clarification  regarding 
when  the  written  authorization  to 
disclose  has  to  be  effective,  (2) 
clarification  regarding  whether 
proprietary  transactions  are  confidential 
if  there  is  a  written  authorization  to 
disclose,  and  (3)  an  exception  for  certain 
merger  and  acquisition  transactions.  In 
response  to  those  comments,  the  IRS 
and  Treasury  Department  have  made 
modifications  to  the  factors  for  a 
confidential  transaction  in  the  final 
regulation. 

The  final  regulations  delete  the 
clarification,  under  the  definition  of  a 
confidential  transaction  for  purposes  of 
both  section  6011  and  section  6111,  that 
a  privilege  held  by  the  taxpayer  does  not 
cause  a  transaction  to  be  confidential. 
The  IRS  and  Treasury  Department 
believe  that  this  clarification  is  not 
necessary  because  the  attorney-client 
privilege  (or  the  confidentiality 
privilege  of  section  7525(a))  does  not 
affect  whether  a  transaction  is 
confidential.  A  claim  of  privilege  does 
not  restrict  the  taxpayer's  ability  to 
disclose  the  tax  treatment  or  tax 
structure  of  a  transaction. 

4.  Section  601 1 — Transactious  with 
Contractual  Protection 

Commentators  indicated  that  it  is 
inappropriate  to  require  the  reporting  of 
a  transaction  for  which  the  taxpayer 


obtains  tax  insurance.  Other 
commentators  suggested  that  the 
contractual  protection  factor  would 
require  the  reporting  of  niunerous  non- 
abusive  types  of  transactions,  such  as 
legitimate  business  transactions  with  tax 
indemnities  or  rights  to  terminate  the 
transaction  in  the  event  of  a  change  in 
tax  law.  In  response  to  these  comments, 
the  IRS  and  Treasury  Department 
changed  the  focus  of  the  contractual 
protection  factor  to  whether  fees  are 
refundable  or  contingent.  However,  if  it 
comes  to  the  attention  of  the  IRS  and 
Treasury  Department  that  other  types  of 
contractual  protection,  including  tax 
insurance  or  tax  indemnities,  are  being 
used  to  facilitate  abusive  transactions, 
changes  to  the  regulations  will  be 
considered. 

5.  Section  601 1 — Loss  Transactions 

Many  commentators  suggested  that 
the  loss  transaction  factor  was  over 
broad  and  would  require  disclosure  of  a 
.significant  number  of  transactions 
occiuring  in  the  ordinary  course  of 
business.  In  response  to  these 
comments,  exceptions  to  the  loss 
transaction  factor  will  be  issued  in 
separate  published  guidance. 

6.  Section  6011 — Tmnsactions  with  a 
Significant  Book-Tax  Difference 

The  IRS  and  Treasury  Department 
received  many  comments  on  the  use  of 
U.S.  GAAP,  the  manner  in  which  gross 
assets  are  to  be  calculated,  and  the 
potential  exclusion  of  items  for 
purposes  of  the  book-tax  difference 
factor.  In  response,  the  final  regulations 
revise  the  book-tax  difference  factor  to 
provide  that  if  a  taxpayer  in  the 
ordinary  course  of  its  business  keeps 
books  on  a  basis  other  than  U.S.  GAAP 
and  does  not  use  U.S.  GAAP  for  any 
purpose,  then  the  taxpayer  may 
determine  the  treatment  of  a  book  item 
by  using  the  books  maintained  by  the 
taxpayer,  provided  the  books  are  kept 
on  the  same  basis  consistently  from  year 
to  year.  In  addition,  the  final  regulations 
increase  the  requisite  gross  asset  amount 
to  $250  million  or  more  and  specify  that 
the  amount  of  gross  assets  is  determined 
by  ascertaining  whether  the  gross  assets 
equaled  or  exceeded  $250  million  for 
book  ptuposes  at  the  end  of  any 
financial  accounting  period  that  ends 
with  or  within  the  entity's  taxable  year 
in  which  the  transaction  occurs. 

In  response  to  comments  that  the 
scope  of  the  book-tax  difference  factor 
was  over  broad,  the  IRS  and  Treasury 
Department  have  revised  the  exceptions 
to  this  factor.  The  exceptions  to  the 
book-tax  difference  factor  have  been 
removed  from  the  regulations  and  will 
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be  issued  in  separate  published 
guidance. 

7.  Section  601 1—Form  8886 

Taxpayers  will  disclose  reportable 
transactions  imder  the  final  regulations 
on  Form  8886.  Reportable  transactions 
entered  into  on  or  after  January  1,  2003, 
and  prior  to  February  28,  2003,  for 
which  the  taxpayer  does  not  choose  to 
apply  the  final  reg\ilations,  may  be 
disclosed  on  Form  8886  or  as  provided 
in  §  1.6011-4T(c)  as  published  in  the 
Federal  Register  (67  FR  41324)  on  June 
18,  2002.  Form  8886  vdll  allow 
taxpayers  to  aggregate  substantially 
similar  transactions  on  one  form  for 
disclosure  purposes. 

8.  Section  6112 

Commentators  requested  cldHfication 
on  the  definition  of  a  material  advisor 
and  the  threshold  fee  requirement.  In 
response  to  those  comments,  the  final 
regulations  provide  that  a  person  is  a 
material  advisor  if  the  person  is 
required  to  register  a  transaction  under 
section  6111,  or  the  person  receives  at 
least  a  minimum  fee  vdth  respect  to  the 
transaction  and  makes  a  tax  statement  to 
certain  taxpayers.  In  addition,  the  IRS 
and  Treasury  Department  have  clarified 
that  fees  are  defined  as  all  fees  for 
services  for  advice  (whether  or  not  tax 
advice)  or  for  the  implementation  of  a 
transaction  that  is  a  potentially  abusive 
tax  shelter. 

In  the  final  regulations,  the  IRS  and 
Treasury  Department  have  clarified  that 
the  procedures  for  asserting  a  privilege 
claim  apply  to  information  required  to 
be  maintained  in  §  301.6ll2-l(e)(3)(i)(I) 
that  might  be  privileged.  This  change 
reflects  the  IRS  and  Treasury 
Department's  belief  that  the  other 
information  covered  by  these 
regulations  is  not  privileged.  These 
procedures  neither  expand  nor  contract 
the  scope  of  items  that  may  be 
privileged. 

Effiective  Date 

Regulations  §§  1.6011-4.  20.6011-4. 
25.6011-4.  31.6011-4.  53.6011-4. 
54.6011-4,  56.6011-4,  301.6111-2,  and 
301.6112-1  apply  to  transactions 
entered  into  on  or  after  February  28. 
2003. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 


certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities. 
With  regard  to  disclosure  and 
registration,  this  certification  is  based 
upon  the  fact  that  the  time  required  to 
prepare  or  retain  the  disclosm-e  or 
registration  is  not  lengthy  and  will  not 
have  a  significant  impact  on  those  small 
entities  that  are  required  to  provide 
disclosine  or  to  register.  With  regard  to 
list  maintenance,  this  certification  is 
based  upon  the  fact  that  the  niunber  of 
respondents  is  small,  those  persons 
responsible  for  maintaining  the  list 
described  in  the  regulations  are 
principally  sophisticated  businesses, 
incluchng  accounting  firms  and  law 
firms,  and  very  few  respondents,  if  any, 
are  likely  to  be  small  businesses. 
Therefore,  a  Regulatory  FlexibiUty 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(1} 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Tara  P.  Volungis  and 
Charlotte  Chyr  of  the  Office  of  the 
Associate  Chief  Coimsel  (Passthrough^ 
and  Special  Industries).  However,  other 
personnel  irom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  tax,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25  ,  . 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes,  Income  taxes. 
Penalties,  Pensions.  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

26  CFR  Part  53 

Excise  taxes,  Foundations, 
Investments.  Lobbying.  Reporting  and 
recordkeeping  requirements. 


26  CFR  Part  54 

Excise  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  56 

Excise  taxes.  Lobbying,  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procediu^.  Employment  taxes.  Estate 
taxes.  Excise  taxes,  Gift  taxes.  Income 
taxes.  Penalties,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

« 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  20,  25, 
31,53754,56,  301,  and  602  are 
amended  as  follows: 

PART  1--INC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continiies  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Far.  2.  Section  1.6011-4  is  added  to 
read  as  follows: 

§1.6011-4    Raqulrenwut  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  Every  taxpayer  that  has 
participated,  as  described  in  paragraph 
(c)(3)  of  this  section,  in  a  reportable 
transaction  within  the  meaning  of 
paragraph  (b)  of  this  section  and  who  is 
required  to  file  a  tax  retiun  must  attach 
to  its  return  for  the  taxable  year 
described  in  paragraph  (e)  of  this 
section  a  disclosure  statement  in  the 
form  prescribed  by  paragraph  (d)  of  this 
section.  The  fact  that  a  transaction  is  a 
reportable  transaction  shall  not  affect 
the  legal  determination  of  whether  the 
taxpayer's  treatment  of  the  transaction  is 
proper. 

(b)  Reportable  tmnsactions — (1)  In 
general.  A  reportable  transaction  is  a 
transaction  described  in  any  of  the 
paragraphs  (b)(2)  through  (7)  of  this 
section.  The  term  transaction  includes 
all  of  the  factual  elements  relevant  to 
the  expected  tax  treatment  of  any 
investment,  entity,  plan,  or 
arrangement,  and  includes  any  series  of 
steps  carried  out  as  part  of  a  plan.  There 
are  six  categories  of  reportable 
transactions:  listed  transactions, 
confidential  transactions,  transactions 
with  contractual  protection,  loss 
transactions,  transactions  with  a 
significant  book-tax  difference,  and 
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transactions  involving  a  brief  asset 
holding  period. 

(2)  Listed  transactions.  A  listed 
transaction  is  a  transaction  that  is  the 
same  as  or  substantially  similar  to  one 
of  the  types  of  transactions  that  the 
Internal  Revenue  Service  (IRS)  has 
determined  to  be  a  tax  avoidance 
transaction  and  identified  by  notice, 
regulation,  or  other  form  of  published 
guidance  as  a  listed  transaction. 

(3)  Confidential  transactions — (i)  In 
general.  A  confidential  transaction  is  a 
transaction  that  is  offered  to  a  taxpayer 
under  conditions  of  confidentiality.  A 
transaction  is  considered  offered  to  a 
taxpayer  under  conditions  of 
confidentiality  if  the  taxpayer's 
disclosure  of  the  tax  treatment  or  the  tax 
structure  of  the  transaction  is  limited  in 
any  manner  by  an  express  or  implied 
understanding  or  agreement  with  or  for 
the  benefit  of  any  person  who  makes  or 
provides  a  statement,  oral  or  written,  to 
the  taxpayer  (or  for  whose  benefit  a 
statement  is  made  or  provided  to  the 
taxpayer)  as  to  the  potential  tax 
consequences  that  may  result  from  the 
transaction,  whether  or  not  such 
understanding  or  agreement  is  legally 
binding.  A  transaction  also  will  be 
considered  offered  to  a  taxpayer  under 
conditions  of  confidentiality  if  the 
taxpayer  knows  or  has  reason  to  know 
that  the  taxpayer's  use  or. disclosure  of 
information  relating  to  the  tax  treatment 
or  tax  structure  of  the  transaction  is 
limited  in  any  other  manner  (such  as 
where  the  transaction  is  claimed  to  be 
proprietary  or  exclusive)  for  the  benefit 
of  any  person,  other  than  the  taxpayer, 
who  makes  or  provides  a  statement,  oral 
or  written,  to  the  taxpayer  (or  for  whose 
benefit  a  statement  is  made  or  provided 
tp  the  taxpayer)  as  to  the  potential  tax 
consequences  that  may  result  from  the 
transaction.  All  the  facts  and 
circumstances  relating  to  the  transaction 
will  be  considered  when  determining 
whether  a  transaction  is  offered  to  a 
taxpayer  under  conditions  of 
confidentiality,  including  the  prior 
conduct  of  the  parties. 

.    (ii)  Exceptions— {A.)  Securities  law.  A 
transaction  is  not  considered  offered  to 
a  taxpayer  under  conditions  of 
confidentiality  if  disclosure  of  the  tax 
treatment  or  tax  structure  of  the 
transaction  is  subject  to  restrictions 
reasonably  necessary  to  comply  with 
securities  laws  and  such  disclosure  is 
not  otherwise  limited. 

(B)  Mergers  and  acquisitions.  In  the 
case  of  a  proposed  taxable  or  tax-free 
acquisition  of  historic  assets  of  a 
corporation  (other  than  an  investment 
company,  as  defined  in  section  351(e). 
that  is  not  publicly  traded)  that 
constitute  an  active  trade  or  business 


the  acquirer  intends  to  continue,  or  a 
proposed  taxable  or  tax-free  acquisition 
of  more  than  50  percent  of  the  stock  of 
a  corporation  (other  than  an  investment 
company,  as  defined  in  section  351(e), 
that  is  not  publicly  traded)  that  owns 
historic  assets  used  in  an  active  trade  or 
business  the  acquirer  intends  to 
continue,  the  transaction  is  not 
considered  a  confidential  transaction 
under  this  paragraph  (b)(3)  if  the 
taxpayer  is  permitted  to  disclose  the  tax 
treatment  and  tax  structure  of  the 
transaction  no  later  than  the  earlier  of 
the  date  of  the  public  announcement  of 
discussions  relating  to  the  transaction, 
the  date  of  the  public  announcement  of 
the  transaction,  or  the  date  of  the 
execution  of  an  agreement  (with  or 
without  conditions)  to  enter  into  the 
transaction.  However,  this  exception  is 
not  available  where  the  taxpayer's 
ability  to  consult  any  tax  advisor 
(including  a  tax  advisor  independent 
from  all  other  entities  involved  in  the 
transaction)  regarding  the  tax  treatment 
or  tax  structure  of  the  transaction  is 
limited  in  any  way. 

(iii)  Presumption.  Unless  the  facts  and 
circumstances  indicate  otherwise,  a 
transaction  is  not  considered  offered  to 
a  taxpayer  under  conditions  of 
confidentiality  if  every  person  who 
makes  or  provides  a  statement,  oral  or 
written,  to  the  taxpayer  (or  for  whose 
benefit  a  statement  is  made  or  provided 
to  the  taxpayer)  as  to  the  potential  tax 
consequences  that  may  result  from  the 
transaction,  provides  express  written 
authorization  to  the  taxpayer  in 
substantially  the  following  form:  "the 
taxpayer  (and  each  employee, 
representative,  or  other  agent  of  the 
taxpayer)  may  disclose  to  any  and  all 
persons,  without  limitation  of  any  kind, 
the  tax  treatment  and  tax  stnictiire  of 
the  transaction  and  all  materials  of  any 
kind  (including  opinions  or  other  tax 
analyses)  that  are  provided  to  the 
taxpayer  relating  to  such  tax  treatment 
and  tax  structure".  Except  as  provided 
in  paragraph  (b)(3)(ii)  of  this  section, 
this  presumption  is  available  only  in 
cases  in  which  each  written 
authorization  permits  the  taxpayer  to 
disclose  the  tax  treatment  and  tax 
structure  of  the  transaction  immediately 
upon  commencement  of  discussions 
with  the  person  providing  the 
authorization  and  each  written 
authorization  is  given  no  later  than  30 
days  from  the  day  the  person  providing 
the  written  authorization  first  makes  or 
provides  a  statement  to  the  taxpayer 
regarding  the  tax  consequences  of  the 
transaction.  A  transaction  that  is 
claimed  to  be  exclusive  or  proprietary  to 
any  party  other  than  the  taxpayer  will 


not  be  considered  a  confidential 
transaction  under  this  paragraph  {b)(3)  if 
written  authorization  to  disclose  is 
provided  to  the  taxpayer  in  accordance 
with  this  paragraph  (b)(3)(iii)  and  the 
transaction  is  not  otherwise 
confidential. 

(4)  Transactions  with  contractual 
protection — (i)  In  general.  A  transaction 
with  contractual  protection  is  a 
transaction  for  which  the  taxpayer  or  a 
related  party  (as  described  in  section 
267(b)  or  707(b))  has  the  right  to  a  full 
or  partial  refund  of  fees  (as  described  in 
paragraph  (b)(4)(ii)  of  this  section)  if  all 
or  part  of  the  intended  tax  consequences 
from  the  transaction  are  not  sustained. 
A  transaction  with  contractual 
protection  also  is  a  transaction  for 
which  fees  (as  described  in  paragraph 
(b)(4)(ii)  oTthis  section)  are  contingent 
on  the  taxpayer's  realization  of  tax 
benefits  from  the  transaction.  All  the 
facts  and  circumstances  relating  to  the 
transaction  will  be  considered  when 
determining  whether  a  fee  is  refundable 
or  contingent,  including  the  right  to 
reimbursements  of  amounts  that  the 
parties  to  the  transaction  have  not 
designated  as  fees  or  any  agreement  to 
provide  services  without  reasonable 
compensation. 

(ii)  Fees.  Paragraph  (b)(4)(i)  of  this 
section  only  applies  with  respect  to  fees 
paid  by  or  on  behalf  of  the  taxpayer  or 
a  related  party  to  any  person  who  makes 
or  provides  a  statement,  oral  or  written, 
to  the  taxpayer  or  related  party  (or  for 
whose  benefit  a  statement  is  made  or 
provided  to  the  taxpayer  or  related 
party)  as  to  the  potential  tax 
consequences  that  may  result  from  the 
transaction. 

(iii)  Exceptions— (A)  Termination  of 
transaction.  A  transaction  is  not 
considered  to  have  contractual 
protection  solely  because  a  party  to  the 
transaction  has  the  right  to  terminate  the 
transaction  upon  the  happening  of  an 
event  affecting  the  taxation  of  one  or 
more  parties  to  the  transaction. 

(B)  Previously  reported  transaction.  If 
a  person  makes  or  provides  a  statement 
to  a  taxpayer  as  to  the  potential  tax 
consequences  that  may  result  from  a 
transaction  only  after  the  taxpayer  has 
entered  into  the  transaction  and 
reported  the  consequences  of  the 
transaction  on  a  filed  tax  return,  and  the 
person  has  not  previously  received  fees 
bom  the  taxpayer  relating  to  the 
transaction,  then  any  refundable  or 
contingent  fees  are  not  taken  into 
accotmt  in  determining  whether  the 
transaction  has  contractual  protection. 
This  paragraph  (b)(4)(iii)(B)  does  not 
provide  any  substantive  rules  regarding 
when  a  person  may  charge  refundable  or 
contingent  fees  with  respect  to  a 
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transaction.  See  Circular  230,  31  CFR 
Part  10.  for  the  regulations  governing 
practice  before  the  IRS. 

(5)  Loss  transactions- — (i)  In  general.  A 
loss  transaction  is  any  transaction 
resulting  in  the  taxpayer  claiming  a  loss 
under  section  165  of  at  least — 

(A)  $10  million  in  any  single  taxable 
year  or  $20  million  in  any  combination 
of  taxable  years  for  corporations; 

(B)  $10  million  in  any  single  taxable 
year  or  $20  million  in  any  combination 
of  taxable  years  for  partnerships  that 
have  only  corporations  as  partners 
(looking  through  any  partners  that  are 
themselves  partnerships),  whether  or 
not  any  losses  flow  through  to  one  or 
more  partners;  or  $2  million  in  any 
single  taxable  year  or  $4  million  in  any 
combination  of  taxable  years  for  all 
other  partnerships,  whether  or  not  any 
losses  flow  through  to  one  or  more 
partners; 

(C)  $2  million  in  any  single  taxable 
year  or  $4  million  in  any  combination 
of  taxable  years  for  individuals,  S 
corporations,  or  trusts,  whether  or  not 
any  losses  flow  through  to  one  or  more 
shareholders  or  beneficiaries;  or 

(D)  $50,000  in  any  single  taxable  year 
for  individuals  or  trusts,  whether  or  not 
the  loss  flows  through  from  an  S 
corporation  or  partnership,  if  the  loss 
arises  with  respect  to  a  section  988 
transaction  (as  defined  in  section 
988(c)(1)  relating  to  foreign  currency 
transactions). 

(ii)  Cumulative  losses.  In  determining 
whether  a  transaction  results  in  a 
taxpayer  claiming  a  loss  that  meets  the 
threshold  amounts  over  a  combination 
of  taxable  years  as  described  in 
paragraph  (b)(5)(i)  of  thiff  section,  only 
losses  claimed  in  the  taxable  year  that 
the  transaction  is  entered  into  and  the 
five  succeeding  taxable  years  are 
combined. 

(iii)  Section  165  loss.  (A)  For  purposes 
of  this  section,  in  determining  the 
thresholds  in  paragraph  (b)(5)(i)  of  this 
section,  the  amount  of  a  section  165  loss 
is  adjusted  for  any  salvage  value  and  for 
any  insurance  or  other  compensation 
received.  See  §  1.1 65-1  (c)(4).  However, 
a  section  165  loss  does  not  take  into 
account  offsetting  gains,  or  other  income 
or  limitations.  For  example,  a  section 
165  loss  does  not  take  into  account  the 
limitation  in  section  165(d)  (relating  to 
wagering  losses)  or  the  limitations  in 
sections  165(f),  1211,  and  1212  (relating 
to  capital  losses).  The  full  amount  of  a 
section  165  loss  is  taken  into  account  for 
the  year  in  which  the  loss  is  sustained, 
regardless  of  whether  all  or  part  of  the 
loss  enters  into  the  computation  of  a  net 
o{}erating  loss  under  section  1 72  or  a  net 
capital  loss  under  section  1212  that  is  a 
carryback  or  carryover  to  another  year. 


A  section  165  loss  does  not  include  any 
portion  of  a  loss,  attributable  to  a  capital 
loss  carryback  or  carryover  from  another 
year,  that  is  treated  as  a  deemed  capital 
loss  under  section  1212. 

(B)  For  purposes  of  this  section,  a 
section  165  loss  includes  an  amount 
deductible  pursuant  to  a  provision  that 
treats  a  transaction  as  a  sale  or  other 
disposition,  or  otherwise  results  in  a 
deduction  under  section  165.  A  section 
165  loss  includes,  for  example,  a  loss 
resulting  from  a  sale  or  exchange  of  a 
partnership  interest  under  section  741 
and  a  loss  resulting  from  a  section  988 
transaction. 

(6)  Transactions  with  a  significant 
book-tax  difference — (i)  In  general.  A 
transaction  with  a  significant  book-t^x 
difference  is  a  transaction  where  the 
amount  for  tax  purposes  of  any  item  or 
items  of  income,  gain,  expense,  or  loss 
from  the  transaction  differs  by  more 
than  $10  million  on  a  gross  basis  from 
the  amount  of  the  item  or  items  for  book 
purposes  in  any  taxable  year.  For 
purposes  of  this  determination, 
offsetting  items  shall  not  be  netted  for 
either  tax  or  book  purposes.  For 
purposes  of  this  paragraph  (b)(6),  the 
amount  of  an  item  for  book  purposes  is 
determined  by  applying  U.S.  generally 
accepted  accounting  principles  (U.S. 
GAAP)  for  worldwide  income.  However, 
if  a  taxpayer,  in  the  ordinary  course  of 
its  business,  keeps  books  for  reporting 
financial  results  to  shareholders, 
creditors,  or  regulators  on  a  basis  other 
than  U.S.  GAAP,  and  does  not  maintain 
U.S.  GAAP  books  for  any  purpose,  then 
the  taxpayer  may  determine  the  amoimt 
of  a  book  item  for  purposes  of  this 
paragraph  (b)(6)  by  using  the  books 
maintained  by  the  taxpayer,  provided 
the  books  are  kept  on  the  same  basis 
consistently  from  year  to  year. 
Adjustments  to  emy  reserve  for  taxes  are 
disregarded  for  purposes  of  determining 
the  book-tax  difference. 

(ii)  Applicability — (A)  In  general.  This 
paragraph  (b)(6)  applies  only  to — 

(1)  Taxpayers  that  are  reporting 
companies  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a) 
and  related  business  entities  (as 
described  in  section  267(b)  or  707(b));  or 

(2)  Business  entities  that  have  $250 
million  or  more  in  gross  assets  for  book 
purposes  at  the  end  of  any  financial 
accounting  period  that  ends  with  or 
within  the  entity's  taxable  year  in  which 
the  transaction  occurs  (for  purposes  of 
this  determination,  the  assets  of  all 
related  business  entities  (as  defined  in 
section  267(b)  or  707(b))  must  be 
aggregated). 

(B)  Consolidated  returns.  For 
purposes  of  this  paragraph  (b)(6),  in  the 
case  of  taxpayers  that  are  members  of  a 


group  of  affiliated  corporations  filing  a 
consolidated  return,  transactions  solely 
between  or  among  members  of  the  group 
will  be  disregarded.  Moreover,  where 
two  or  more  members  of  the  group 
participate  in  a  transaction  that  is  not 
solely  between  or  among  members  of 
the  group,  items  shall  be  aggregated  (as 
if  such  members  were  a  single  taxpayer), 
but  any  offsetting  items  shall  not  be 
netted. 

IC)  Foreign  persons.  In  the  case  of  a 
taxpayer  that  is  a  foreign  person  (other 
than  a  foreign  corporation  that  is  treated 
as  a  domestic  corporation  for  Federal 
tax  purposes  under  section  269B, 
953(d),  1504(d)  or  any  other  provision  of 
the  Internal  Revenue  Code),  only  assets 
that  are  U.S.  assets  under  §  1. 884-1  (d) 
shall  be  taken  into  account  for  purposes 
of  paragraph  (b)(6)(ii)(A)(2)  of  this 
section,  and  only  transactions  that  give 
rise  to  income  that  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States  (or 
to  losses,  expenses,  or  deductions 
allocated  or  apportioned  to  such 
income)  shall  be  taken  into  account  for 
purposes  of  this  paragraph  (b)(6). 

(D)  Owners  of  disregarded  entities.  In 
the  case  of  an  eligible  entity  that  is 
disregarded  as  an  entity  separate  from 
its  owner  for  Federal  tax  purposes, 
items  of  income,  gain,  loss,  or  expense 
that  otherwise  are  considered  items  of 
the  entity  for  book  purposes  shall  be 
treated  as  items  of  its  owner,  and  items 
arising  from  transactions  between  the 
entity  and  its  owner  shall  be 
disregarded,  for  purposes  of  this 
paragraph  (b)(6). 

(E)  Partners  of  partnerships.  In  the 
case  of  a  taxpayer  that  is  a  member  or 
a  partner  of  an  entity  that  is  treated  as 
a  partnership  for  Federal  tax  purposes, 
items  of  income,  gain,  loss,  or  expense 
that  are  allocable  to  the  taxpayer  for 
Federal  tax  purposes,  but  otherwise  are 
considered  items  of  the  entity  for  book 
purposes,  shall  be  treated  as  items  of  the 
taxpayer  for  purposes  of  this  paragraph 
(b)(6): 

(7)  Transactions  involving  a  brief 
asset  holding  period.  A  transaction 
involving  a  brief  asset  holding  period  is 
any  transaction  resulting  in  the  taxpayer 
claiming  a  tax  credit  exceeding    '  -   _ 
$250,000  (including  a  foreign  tax  credit) 
if  the  underlying  asset  giving  rise  to  the 
credit  is  held  by  the  taxpayer  for  45 
days  or  less.  For  purposes  of 
detennining  the  holding  period,  the 
principles  of  section  246(c)(3)  and  (c)(4) 
apply.  Transactions  resulting  in  a 
foreign  tax  credit  for  withholding  taxes 
or  other  taxes  imposed  in  respect  of  a 
dividend  that  are  not  disallowed  under 
section  901(k)  (including  transactions 
eligible  for  the  exception  for  securities 


10166 


Federal  Register / Vol.  68.  No.  42 /Tuesday.  March  4,  2003 /Rules  and  Regulations^ 


Federal  Register / Vol.  68,  No.  42 /Tuesday,  March  4,  2003 /Rules  and  Regulations  10167 


dealers  under  section  901(k)(4))  are 
excluded  from  this  paragraph  (b)(7). 

(8)  Exceptions— {i)  In  general.  A 
transaction  will  not  be  considered  a 
reportable  transaction;  or  will  be 
excluded  from  any  individual  category 
of  reportable  transaction  under 
paragraphs  (b)(3)  through  (7)  of  this 
section,  if  the  Commissioner  makes  a 
determination  by  published  guidance 
that  the  transaction  is  not  subject  to  the 
reporting  requirements  of  this  section. 
The  Commissioner  may  make  a 
determination  by  individual  letter 
ruhng  under  paragraph  (f)  of  this  section 
that  an  individual  letter  ruling  request 
on  a  specific  transaction  or  type  of 
transaction  satisfies  the  reporting 
requirements  of  this  section  with  regard 
to  that  transaction  or  type  of  transaction 
for  the  taxpayer  who  requests  the 
individual  letter  ruling. 

(ii)  Special  rule  for  RICs.  For  purposes 
of  this  section,  a  regulated  investment 
company  (RIC)  as  defined  in  section  851 
or  an  investment  vehicle  that  is  owned 
95  percent  or  more  by  one  or  more  RICs 
at  all  times  during  the  course  of  the 
transaction  are  not  required  to  disclose 
a  transaction  that  is  described  in  any  of 
paragraphs  (b)(3)  through  (7)  of  this 
section  unless  the  transaction  is  also  a 
listed  transaction. 

(iii)  Special  rule  for  lease 
transactions.  For  purposes  of  this 
section,  leasing  transactions  of  the  type 
excepted  from  the  registration 
requirements  under  section  6111(d)  of 
the  Code  and  the  list  maintenance 
requirements  under  section  6112  as 
described  in  Notice  2001-18  (2001-1 
C.B.  731)  (see  §  601.601(d)(2)  of  this 
chapter)  are  excluded  from  paragraphs 
{b)(3)  through  (7)  of  this  section. 

(c)  Definitions.  For  piuposes  of  this 
section,  the  following  terms  are  defined 
as  follows: 

(1)  Taxpayer.  The  term  taxpayer 
means  any  person  described  in  section 
7701(a)(1),  including  S  corporations. 
Except  as  otherwise  specifically 
provided  in  this  section,  the  term 
taxpayer  also  includes  an  affiliated 
group  of  corporations  that  joins  in  the 
filing  of  a  consolidated  return  under 
section  1501. 

(2)  Corporation.  When  used 
specifically  in  this  section,  the  term 
corporation  means  an  entity  that  is 
required  to  file  a  return  for  ataxable 
year  on  any  1120  series  form,  or 
successor  form,  excluding  S 
corporations. 

(3)  Participation — (i)  In  general— (A) 
Listed  transactions.  A  taxpayer  has 
participated  in  a  listed  transaction  if  the 
taxpayer's  tax  return  reflects  tax 
consequences  or  a  tax  strategy  described 
in  the  published  guidance  that  lists  the 


transaction  under  paragraph  (b)(2)  of 
this  section.  A  taxpayer  also  has 
participated  in  a  listed  transaction  if  the 
taxpayer  knows  or  has  reason  to  know 
that  the  taxpayer's  tax  benefits  are 
derived  directly  or  indirectly  from  tax 
consequences  or  a  tax  strategy  described 
in  pubhshed  guidance  that  lists  a 
transaction  under  paragraph  (b)(2)  of 
this  section.  Published  guidance  may 
identify  other  types  or  classes  of  persons 
that  will  be  treated  as  participants  in  a 
listed  transaction.  - 

(B)  Confidential  transactions.  A 
taxpayer  has  participated  in  a 
confidential  transaction  if  the  taxpayer's 
tax  return  reflects  a  tax  benefit  from  the 
transaction  and  the  taxpayer's 
disclosure  of  the  tax  treatment  or  tax 
structure  of  the  transaction  is  limited  in 
the  manner  described  in  paragraph 
(b)(3)  of  this  section.  If  a  partnership's, 
S  corporation's  or  trust's  disclosure  is 
limited,  and  the  partner's,  shareholder's, 
or  beneficiary's  disclosure  is  not 
Umited,  then  the  partnership,  S 
corporation,  or  trust,  and  not  the 
partner,  shareholder,  or  beneficiary,  has 
participated  in  the  confidential 
transaction. 

(C)  Transactions  with  contractual 
protection.  A  taxpayer  has  participated 
in  a  transaction  with  contractual 
protection  if  the  taxpayer's  tax  return 
reflects  a  tax  benefit  from  the 
transaction  and,  as  described  in 
paragraph  (b)(4)  of  this  section,  the 
taxpayer  has  the  right  to  the  full  or 
partial  refund  of  fees  or  the  fees  are 
contingent.  If  a  partnership,  S 
corporation,  or  trust  has  the  right  to  a 
full  or  partial  refund  of  fees  or  has  a 
contingent  fee  arrangement,  and  the 
partner,  shareholder,  or  beneficiary  does 
not  individually  have  the  right  to  the 
refund  of  fees  or  a  contingent  fee 
arrangement,  then  the  partnership,  S 
corporation,  or  trust,  and  not  the 
partner,  shareholder,  or  beneficiary,  has 
participated  in  the  transaction  with 
contractual  protection. 

(D)  Loss  transactions.  A  taxpayer  has 
participated  in  a  loss  transaction  if  the 
taxpayer's  tax  return  reflects  a  section 
165  loss  and  the  amoimt  of  the  section 
165  loss  equals  or  exceeds  the  threshold 
amoimt  applicable  to  the  taxpayer  as 
described  in  paragraph  (b)(5)(i)  of  this 
section.  If  a  taxpayer  is  a  partner  in  a 
partnership,  shareholder  in  an  S 
corporation,  or  beneficiary  of  a  trust  and 
a  section  165  loss  as  described  in 
paragraph  (b)(5)  of  this  section  flows 
through  the  entity  to  the  taxpayer 
(disregarding  netting  at  the  entity  level), 
the  taxpayer  has  participated  in  a  loss 
U-ansaction  if  the  taxpayer's  tax  return 
reflects  a  section  165  loss  and  the 
amount  of  the  section  165  loss  that 


flows  through  to  the  taxpayer  equals  or 
exceeds  the  threshold  amounts 
applicable  to  the  taxpayer  as  described 
in  paragraph  (b)(5)(i)  of  this  section.  For 
this  purpose,  a  tax  return  is  deemed  to 
reflect  the  full  amoimt  of  a  section  165 
loss  described  in  paragraph  (b)(5)  of  this 
section  allocable  to  the  taxpayer  under 
this  paragraph  (c)(3)(i)(D).  regardless  of 
whether  all  or  part  of  the  loss  enters  into 
the  computation  of  a  net  operating  loss 
under  section  172  or  net  capital  loss 
under  section  1212  that  the  taxpayer 
may  carry  back  or  carry  over  to  another 

year. 

(E)  Transactions  with  a  significant 
book-tax  difference.  A  taxpayer  has 
participated  in  a  transaction  with  a 
significant  book-tax  difference  if  the 
taxpayer's  tax  treatment  of  an  item  from 
the  transaction  differs  from  the  book 
treatment  of  that  item  as  described  in 
paragraph  (b)(6)  of  this  section.  In 
determining  whether  a  transaction 
results  in  a  significant  book-tax 
difference  for  a  taxpayer,  differences 
that  arise  solely  because  a  subsidiary  of 
the  taxpayer  is  consc^idated  with  the 
taxpayer,  in  whole  or  in  part,  for  book 
purposes,  but  not  for  tax  purposes,  are 
not  taken  into  account. 

(F)  Transactions  involving  a  brief 
asset  holding  period.  A  taxpayer  has 
participated  in  a  transaction  involving  a 
brief  asset  holding  period  if  the 
taxpayer's  tax  return  reflects  items 
giving  rise  to  a  tax  credit  described  in 
paragraph  (b)(7)  of  this  section,  ff  a 
taxpayer  is  a  partner  in  a  partnership, 
shareholder  in  an  S  corporation,  or 
beneficiary  of  a  trust  and  the  items 
giving  rise  to  a  tax  credit  described  in 
paragraph  (b)(7)  of  this  section  flow 
through  the  entity  to  the  taxpayer 
(disregarding  netting  at  the  entity  level), 
the  taxpayer  has  participated  in  a 
transaction  involving  a  brief  asset 
holding  period  if  the  taxpayer's  tax 
return  reflects  the  tax  credit  and  the 
amount  of  the  tax  credit  claimed  by  the 
taxpayer  exceeds  $250,000. 

(G)  Shareholders  of  foreign 
corporations — (1)  In  general.  A 
reporting  shareholder  of  a  foreign 
corporation  participates  in  a  transaction 
described  in  paragraphs  (b)(2)  through 
(5)  and  (b)(7)  of  this  section  if  the 
foreign  corporation  would  be 
considered  to  participate  in  the 
transaction  under  the  rules  of  this 
paragraph  (c)(3)  if  it  were  a  domestic 
corporation  filing  a  tax  return  that 
reflects  the  items  from  the  transaction. 
A  reporting  shareholder  participates  in 
a  transaction  described  in  paragraph 
(b)(6)  of  this  section  only  if  the  foreign 
corporation  would  be  considered  to 
participate  in  the  transaction  under  the 
rules  of  this  paragraph  (c)(3)  if  it  were 


a  domestic  corporation  and  the 
transaction  reduces  or  eliminates  an 
income  inclusion  that  otherwise  would 
be  required  under  section  551,  951,  or 
1293.  A  reporting  shareholder  (and  any 
'  successor  in  interest)  is  considered  to 
participate  in  a  transaction  under  this 
paragraph  (c)(3)(i)(G)  only  for  its  first 
taxable  year  with  or  within  which  ends 
the  first  taxable  year  of  the  foreign 
corporation  in  which  the  foreign 
corporation  participates  in  the 
transaction,  and  for  the  reporting 
shareholder's  five  succeeding  taxable 
years. 

(2)  Reporting  shareholder.  The  term 
reporting  shareholder  means  a  United 
States  shareholder  (as  defined  in  section 
551(a))  in  a  foreign  personal  holding 
company  (as  defined  in  section  552),  a 
United  States  shareholder  (as  defined  in 
section  951(b))  in  a  controlled  foreign 
corporation  (as  defined  in  section  957). 
or  a  10  percent  shareholder  (by  vote  or 
value)  of  a  qualified  electing  fund  (as 
defined  in  section  1295). 

(ii)  Examples.  The  following 
examples  illustrate  the  provisions  of 
paragraph  (c)(3)(i)  of  this  section: 

Example  1.  Notice  95-53  (1995-2  C.B.  334) 
(see  §601. 601  (d)(2)  of  this  chapter),  describes 
a  lease  stripping  transaction  in  which  one 
party  (the  transferor)  assigns  the  right  to 
receive  future  payments  under  a  lease  of 
tangible  property  and  receives  consideration 
which  the  transferor  treats  as  current  income. 
The  transferor  later  transfers  the  property 
subject  to  the  lease  in  a  transaction  intended 
to  qualify  as  a  transferred  basis  transaction, 
for  example,  a  transaction  described  in 
section  351.  The  transferee  corporation 
claims  the  deductions  associated  with  the 
high  basis  property  subject  to  the  lease.  The 
transferor's  and  transferee  corporation's  tax 
returns  reflect  tax  positions  described  in 
Notice.95-53.  Therefore,  the  transferor  and 
transferee  corporation  have  participated  in 
the  listed  transaction.  In  the  section  351 
transaction,  the  transferor  will  have  received 
stock  with  low  value  and  high  basis  from  the 
transferee  corporation.  If  the  transferor 
subsequently  transfers  the  high  basis/low 
value  stock  to  a  taxpayer  in  another 
transaction  intended  to  qualify  as  a 
transferred  basis  transaction  and  the  taxpayer 
uses  the  stock  to  generate  a  loss,  and  if  the 
taxpayer  knows  or  has  reason  to  know  that 
the  tax  loss  claimed  was  derived  indirectly 
from  the  lease  stripping  transaction,  then  the 
taxpayer  has  participated  in  the  listed 
transaction.  Accordingly,  the  taxpayer  must 
disclose  the  transaction  and  the  manner  of 
the  taxpayer's  participation  in  the  transaction 
under  the  rules  of  this  section.  If  a  bank  lends 
money  to  the  transferor,  transferee 
corporation,  or  taxpayer  for  use  in  their 
transactions,  the  bank  has  not  participated  in 
the  listed  transaction  because  the  bank's  tax 
return  does  not  reflect  tax  consequences  or  a 
tax  strategy  described  in  the  listing  notice 
(nor  does  the  bank's  tax  return  reflect  a  tax 
beneflt  derived  from  tax  consequences  or  a 
tax  strategy  described  in  the  listing  notice). 


nor  is  the  bank  described  as  a  participant  in 
Notice  95-53. 

Example  2.  XYZ  is  a  limited  liability 
company  treated  as  a  partnership  for  tax 
purposes.  X,  Y.  and  Z  are  members  of  XYZ. 
X  is  an  individual,  Y  is  an  S  corporation,  and 
Z  is  a  partnership.  XYZ  enters  into  a 
confidential  transaction  under  paragraph 
(b)(3)  of  this  section.  X  is  bound  by  the 
confidentiality  agreement,  but  Y  and  Z  are 
not  bound  by  the  agreement.  As  a  result  of 
the  transaction,  XYZ.  X,  Y,  and  Z  all  reflect 
a  tax  benefit  on  their  tax  returns.  Because 
XYZ's  and  X's  disclosure  of  the  tax  treatment 
and  tax  structure  are  limited  in  the  manner 
described  in  paragraph.(b){3)  of  this  section 
and  their  tax  returns  reflect  a  tax  benefit  from 
the  transaction,  both  XYZ  and  X  have 
participated  in  the  confidential  transaction. 
Neither  Y  nor  Z  has  participated  in  the 
confidential  transaction  because  they  are  not 
subject  to  the  confidentiality  agreement. 

Example  3.  Partnership  AB  has  gross  assets 
with  a  book  value  of  over  S250  million. 
Partner  A  is  an  SEC  reporting  company  and 
partner  B  is  an  individual.  AB  enters  into  a 
transaction  that  results  in  a  book-tax 
difference  for  AB  of  $25  million.  The 
transaction  is  a  reportable  transaction  for  AB 
under  paragraph  (b)(6)  of  this  section  because 
the  book-tax  difference  exceeds  $10  millijjn. 
As  a  result  of  A's  partnefship  interest  in  AB 
and  the  allocation  of  items  relating  to  the 
transaction  to  A,  A  has  a  book-tax  difference 
of  $11  million.  The  transaction  is  a  rejsortable 
transaction  for  A  under  paragraph  (b)(6)  of 
this  section  because  the  $11  million  book-tax 
difference  exceeds  $10  million.  However, 
even  though  $14  million  of  the  book-tax 
difference  would  be  allocated  to  B.  the 
transaction  is  not  a  reportable  tran.saction  for 
B  under  paragraph  (b)(6)  of  this  section 
because  B,  an  individual,  is  not  subject  to 
paragraph  (b)(6]  of  this  section. 

Example  4.  (i)  P  corporation,  the  parent 
corporation  of  a  group  of  corporations  that 
file  a  consolidated  tax  return,  owns  60%  of 
the  stock  of  T  corporation.  T  files  its  own  tax 
return  and  is  not  included  as  a  member  of  the 
P  group  on  the  P  group  consolidated  tax 
return.  For  book  purposes,  some  or  all  of  T's 
income  is  included  by  the  group  of 
corporations  that  includes  P.  T  engages  in  a 
transaction  that  results  in  items  of  book 
income  but  does  not  result  in  items  of 
income  for  tax  purposes.  P  and  T  are  SEC 
reporting  companies. 

(ii)  T  peirticipated  in  the  transaction.  T  has 
no  items  of  taxable  income  but  has  items  of 
book  income.  If  items  from  the  transaction 
result  in  a  book-tax  difference  determined  in 
accordance  with  paragraph  (b)(6)  of  this 
section  of  $10  million  in  any  single  year.  T 
will  be  required  to  file  Form  8886.  The  P 
group  did  not  participate  in  the  transaction, 
and  does  not  have  a  book-tax  difference  for 
purposes  of  paragraph  fb)(6)  of  this  section 
because,  even  if  the  P  group  included  $10 
million  in  book  income,  the  book  tax 
difference  arises  solely  becau.se  T  is  not  part 
of  P's  consolidated  group  for  tax  purpo.ses. 

(iii)  If  the  facts  were  changed  so  that  P 
corporation  owned  80%  of  the  stock  of  T  and 
T  was  a  member  of  the  P  consolidated  group 
for  tax  purposes,  the  P  group  would  be  the 
taxpayer  that  participated  in  the  transaction. 


If,  in  any  single  year,  the  transaction 
produced  items  of  income  for  book  purposes 
of  $10  million  but  no  items  of  taxable 
income,  P  would  be  required  to  file  Form 
8886.  This  result  would  not  change  if  T 
separately  reported  its  items  for  book 
purposes,  if  P  reported  none  of  T"s  items  on 
its  consolidated  financial  statements,  or  if  the 
P  consolidated  financial  statements  included 
only  part  of  a  $10  million  book-tax  difference 
relating  to  items  from  T's  transaction. 

Example  5.  Domestic  corporations  X  and  Y 
each  own  50  percent  of  the  voting  stock  of 
CFC,  a  controlled  foreign  corporation.  X.  Y. 
and  CFC  each  use  the  calendar  year  as  their 
taxable  year.  CFC  is  not  engaged  in  the 
conduct  of  a  trade  or  business  within  the 
United  States  and  has  no  U.S.  source  income. 
Accordingly,  CFC  is  not  required  to  file  a 
U.S.  Federal  income  tax  return.  See  §  1.6012- 
2(g).  Under  paragraph  (c)(3)(i)(G)(2)  of  this 
section,  X  and  Y  are  reporting  shareholders 
with  respect  to  CFC.  CFC  purchases  a  Euro- 
denominated  bond  on  lune  1.  2003.  for 
104,400,000  Euros.  The  bond  matures  on 
lune  7.  2003.  and  CFC  collects  104,500,000 
Euros,  equal  to  the  bonds  100,000,000  Euro 
face  amount  plus  5,000.000  Euros  of  accrued 
but  unpaid  interest,  less  a  10%  foreign 
withholding  lax  of  500.000  Euros.  The 
average  dollar-Euro  exchange  rate  for  the  year 
is  S.80  =  1  Euro,  so  CFC  adds  $400,000  to  its 
post-1986  foreign  income  taxes  pool  as  a 
result  of  the  transaction.  See  sections 
986(a)(1)  and  902(c)(2).  Under  paragraph 
(c)(3)(i)(G)(7)  of  this  section,  X  and  Y  have 
each  participated  in  a  transaction  involving 
a  brief  asset  holding  period  described  in 
paragraph  (b)(7)  of  this  section  for  their 
taxable  years  2003  through  2008  because 
both  X  and  Y  are  reporting  shareholders  of 
CFC,  and  CFC  would  have  been  considered 
to  have  participated  in  a  reportable 
transaction  if  it  were  a  domestic  corporation. 

(4)  Substantially  similar.  The  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.'  Further,  the  term 
substantially  similar  must  be  broadly 
construed  in  favor  of  disclosure.  The 
following  examples  illustrate  situations 
where  a  transaction  is  the  same  as  or 
substantially  similar  to  a  listed 
transaction  under  paragraph  (b)(2)  of 
this  section.  (Such  transactions  may  also 
be  reportable  transactions  under 
paragraphs  (b)(3)  through  (7)  of  this 
section.)  The  following  examples 
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illustrate  the  provisions  of  this 
paragraph  (c)(4): 

Example  1.  Notice  2000-44  {2000-2  C.B. 
255)  (see  §601.6Ql(d)(2)  of  this  chapter),  sets 
forth  a  listed  transaction  involving  offsetting 
options  transferred  to  a  partnership  where 
the  taxpayer  claims  basis  in  the  partnership 
for  the  cost  of  the  purchased  options  but  does 
not  adjust  basis  under  section  752  as  a  result 
of  the  partnership's  assumption  of  the 
taxpayer's  obligation  with  respect  to  the 
options.  Transactions  using  short  sales, 
futures,  derivatives  or  any  other  type  of 
offsetting  obligations  to  inflate  basis  in  a 
partnership  interest  would  be  the  same  as  or 
substantially  similar  to  the  transaction 
described  in  Notice  2000-44.  Moreover,  use 
of  the  inflated  basis  in  the  partnership 
interest  to  diminish  gain  that  would 
otherwise  be  recognized  on  the  transfer  of  a 
partnership  asset  would  also  be  the  same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2000-44. 

Example  2.  Notice  2001-16  (2001-1  C.B. 
730)  (see  §  601.601(d)(2)  of  this  chapter),  sets 
forth  a  )isted  transaction  involving  a  seller 
(X)  who  desires  to  sell  stock  of  a  corporation 
(T),  an  intermediary  corporation  (M),  and  a 
buyer  (Y)  who  desires  to  purchase  the  assets 
(and  not  the  stock)  of  T.  M  agrees  to  facilitate 
the  sale  to  prevent  the  recognition  of  the  gain 
that  T  would  otherwise  report.  Notice  2001- 
16  describes  M  as  a  member  of  a  consolidated 
group  that  has  a  loss  within  the  group  or  as 
a  party  not  subject  to  tax.  Transactions 
utilizing  different  intermediaries  to  prevent 
the  recognition  of  gain  would  be  the  same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2001-16.  An  example  is 
a  transaction  in  which  M  is  a  corporation  that 
does  not  file  a  consolidated  return  but  which 
buys  T  stock,  liquidates  T,  sells  assets  of  T 
to  Y,  and  offsets  the  gain  recognized  on  the 
sale  of  those  assets  with  currently  generated 
losses. 

(5)  Tax.  For  purposes  of  this  section, 
the  term  tax  means  Federal  income  t^. 

(6)  Tax  benefit.  A  tax  benefit  includes 
deductions,  exclusions  from  gross 
income,  nonrecognition  of  gain,  tax 
credits,  adjustments  (or  the  absence  of 
adjustments)  to  the  basis  of  property, 
status  as  an  entity  exempt  from  Federal 
income  taxation,  and  any  other  tax 
consequences  that  may  reduce  a 
taxpayer's  Federal  income  tax  liability 
by  affecting  the  amount,  timing, 
character,  or  source  of  any  item  of 
income,  gain,  expense,  loss,  or  credit. 

(7)  Tax  return.  For  purposes  of  this 
section,  the  term  tax  return  means  a 
Federal  income  tax  return  and  a  Federal 
information  return. 

(8)  Tax  treatment.  The  tax  treatment 
of  a  transaction  is  the  purported  or 
claimed  Federal  income  tax  treatment  of 

the  transaction. 

(9)  Tax  structure.  The  tax  structure  of 

a  transaction  is  any  fact  that  may  be 
relevant  to  understanding  the  purported 
or  claimed  Federal  income  tax  treatment 
of  the  transaction. 

(d)  Form  and  content  of  disclosure 
statement.  The  IRS  will  release  Form 


8886,  "Reportable  Transaction 
Disclosure  Statement"  (or  a  successor 
form),  for  use  by  taxpayers  in 
accordance  with  this  peuagraph  (d).  A 
taxpayer  required  to  file  a  disclosure 
statement  under  this  section  must  file  a 
completed  Form  8886  in  accordance 
with  the  instructions  to  the  form.  The 
Form  8886  is  the  disclosxu«  statement 
required  under  this  section.  The  form 
must  be  attached  to  the  appropriate  tax 
retiuns  as  provided  in  paragraph  (e)  of 
this  section.  If  a  copy  of  a  disclosure 
statement  is  required  to  be  sent  to  the 
Office  of  Tax  Shelter  Analysis  (OTSA) 
imder  paragraph  (e)  of  this  section,  it 
must  be  sent  to:  Internal  Revenue 
Service  LM:PFTG:OTSA,  Large  &  Mid- 
Size  Business  Division,  1111 
Constitution  Ave.,  NW.,  Washington. 
DC  20224,  or  to  such  other  address  as 
provided  by  the  Commissioner. 

(e)  Time  of  providing  disclosure — (1) 
In  general.  The  disclosure  statement  for 
a  reportable  transaction  must  be 
attached  to  the  taxpayer's  tax  return  for 
each  taxable  year  for  which  a  taxpayer 
participates  in  a  reportable  transaction. 
In  addition,  a  copy  of  the  disclosure 
statement  must  be  sent  to  OTSA  at  the 
same  time  that  any  disclosm-e  statement 
is  first  filed  with  the  taxpayer's  tax 
rettim.  If  a  reportable  transaction  resiilts 
in  a  loss  which  is  carried  back  to  a  prior 
year,  the  disclosure  statement  for  the 
reportable  transaction  must  be  attached 
to  the  taxpayer's  application  for 
tentative  refund  or  amended  tax  retiwn 
for  that  prior  year.  In  the  case  of  a 
taxpayer  that  is  a  partnership  or  S 
corporation,  the  disclosure  statement  for 
a  reportable  transaction  must  be 
attached  to  the  partnership's  or  S 
corporation's  tax  retiun  for  each  taxable 
year  in  which  the  partnership  or  S 
corporation  participates  in  the 
transaction  under  the  rules  of  paragraph 
(c)(3)(i)  of  this  section. 

(2)  Special  rules— {i)  Listed 
transactions.  If  a  transaction  becomes  a 
listed  transaction  after  the  filing  of  the 
taxpayer's  final  tax  retimi  reflecting 
either  tax  consequences  or  a  tax  strategy 
described  in  the  published  guidance 
listing  the  transaction  (or  a  tax  benefit 
derived  from  tax  consequences  or  a  tax 
strategy  described  in  the  published 
guidance  listing  the  transaction)  and 
before  the  end  of  the  statute  of 
limitations  period  for  that  return,  then 
a  disclosure  statement  must  be  filed  as 
an  attachment  to  the  taxpayer's  tax 
retiun  next  filed  after  the  date  the 
transaction  is  listed. 

(ii)  Loss  transactions.  If  a  transaction 
becomes  a  loss  transaction  because  the 
losses  equal  or  exceed  the  threshold 
amounts  as  described  in  paragraph 
(b)(5)(i)  of  this  section,  a  disclosure 
statement  must  be  filed  as  an 


attachment  to  the  taxpayer's  tax  retimi 
for  the  first  taxable  year  in  which  the 
threshold  amount  is  reached  and  to  any 
subsequent  tax  return  that  reflects  any 
amoimt  of  section  165  loss  from  the 
transaction. 

[3]  Multiple  disclosures.  The  taxpayer 
must  disclose  the  transaction  in  the  time 
and  manner  provided  for  under  the 
provisions  of  this  section  regardless  of 
whether  the  taxpayer  also  plans  to 
disclose  the  transaction  under  other 
published  guidance,  for  example.  Rev. 
Proc.  94-69  (1994-2  C.B.  804)  (see 
§  601.601(d)(2)  of  this  chapter). 

(4)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e): 

Example.  In  January  of  2004,  F.  a  domestic 
calendar  year  corporation,  enters  into  a 
transaction  that  is  not  a  listed  transaction 
when  entered  into  and  is  not  a  transaction 
described  in  any  of  the  paragraphs  {b)(3) 
through  (7)  of  this  section.  All  the  tax 
benefits  from  the  transaction  are  reported  on 
F's  2004  tax  return.  On  March  1.  2008.  the 
IRS  publishes  a  notice  identifying  the 
transaction  as  a  listed  transaction  described 
in  paragraph  (b)(2)  of  this  section.  Thus, 
upon  issuance  of  the  notice,  the  transaction 
becomes  a  reportable  transaction  described  in 
paragraph  (b)  of  this  section.  The  statute  of 
limitations  for  F's  2004  taxable  year  is  still 
open.  F  is  required  to  file  Form  8886  for  the 
transaction  as  an  attachment  to  F's  next  filed 
Federal  income  tax  return  and  must  send  a 
copy  of  Form  8886  to  OTSA.  If  F's  2007 
Federal  income  tax  return  has  not  been  filed 
on  or  before  the  date  the  Service  identifies 
the  transaction  as  a  listed  transaction.  Form 
8886  must  be  attached  to  F's  2007  return  and 
at  that  time  a  copy  of  Form  8886  must  be  sent 
to  OTSA. 

(f)  Rulings  and  protective' 
disclosures— Ci)  Requests  for  ruling.  A 
taxpayer  may,  on  or  before  the  date  that 
disclostu*  would  otherwise  be  required 
under  this  section,  submit  a  request  to 
the  IRS  for  a  rufing  as  to  whether  a 
transaction  is  subject  to  the  disclosure 
requirements  of  this  section.  If  the 
request  fully  discloses  all  relevant  facts 
relating  to  the  transaction,  the  potential 
obligation  of  that  taxpayer  to  disclose 
the  transaction  will  he  suspended 
diuing  the  period  that  the  ruling  request 
is  pending  and,  if  the  IRS  subsequently 
concludes  that  the  transaction  is  a 
reportable  transaction  subject  to 
disclosure  under  this  section,  imtil  the 
60th  day  after  the  issuance  of  the  ruling 
(or.  if  the  request  is  withdrawn.  60  days 
after  the  date  that  the  request  is 
withdrawn).  Furthermore,  in  that 
taxpayer's  individual  ruling,  the 
Commissioner  in  his  discretion  may 
determine  that  the  submission  satisfies 
the  disclosure  rules  under  this  section 
for  that  particular  transaction  or  type  of 
transaction. 


(2)  Protective  disclosures.  If  a  taxpayer 
is  imcertain  whether  a  transaction  must 
be  disclosed  under  this  section,  the 
taxpayer  may  disclose  the  transaction  in 
accordance  with  the  requirements  of 
this  section,  and  indicate  on  the 
disclosure  statement  that  the  taxpayer  is 
uncertain  whether  the  transaction  is 
required  to  be  disclosed  under  this 
section  and  that  the  disclosure 
statement  is  being  filed  on  a  protective 
basis. 

(3)  Rulings  on  the  merits  of  a 
transaction.  If  a  taxpayer  requests  a 
ruling  on  the  merits  of  a  specific 
transaction  on  or  before  the  date  that 
disclosure  would  otherwise  be  required 
under  this  section,  and  receives  a 
favorable  ruling  as  to  the  transaction, 
the  disclosure  rules  under  this  section 
will  be  deemed  to  have  been  satisfied  by 
that  taxpayer  with  regard  to  that 
transaction,  so  long  as  the  request  fully 
discloses  all  relevant  facts  relating  to  the 
transaction  which  would  otherwise  be 
required  to  be  disclosed  under  this 
section. 

(g)  Retention  of  documents.  In 
accordance  with  the  instructions  to 
Form  8886,  the  taxpayer  must  retain  a 
copy  of  all  documents  and  other  records 
related  to  a  transaction  subject  to 
disclosure  under  this  section  that  are 
material  to  an  understanding  of  the  tax 
treatment  or  tax  structure  of  the 
transaction.  The  documents  must  be 
retained  until  the  expiration  of  the 
statute  of  limitations  applicable  to  the 
final  taxable  year  for  which  disclosure 
of  the  transaction  was  required  under 
this  section.  (This  document  retention 
requirement  is  in  addition  to  any 
document  retention  requirements  that 
section  6001  generally  imposes  on  the 
taxpayer.)  The  documents  may  include 
the  following:  marketing  materials 
related  to  the  transaction;  wnritten 
analyses  used  in  decision-making 
related  to  the  transaction; 
correspondence  and  agreements 
between  the  taxpayer  and  any  advisor, 
lender,  or  other  party  to  the  reportable 
transaction  that  relate  to  the  transaction; 
documents  discussing,  referring  to.  or 
demonstrating  the  purported  or  claimed 
tax  benefits  arising  from  the  reportable 
transaction;  and  dociunents,  if  any, 
referring  to  the  business  purposes  for 
the  reportable  transaction.  A  taxpayer  is 
not  required  to  retain  earlier  drafts  of  a 
document  if  the  taxpayer  retains  a  copy 
of  the  final  document  (or,  if  there  is  no 
final  document,  the  most  recent  draft  of 
the  document)  and  the  final  document 
(or  most  recent  draft)  contains  all  the 
information  in  the  earlier  drafts  of  the 
document  that  is  material  to  an 
tmderstanding  of  the  purported  tax 


treatment  or  tax  structure  of  the 
transaction.  ^ 

(h)  Effective  dates.  This  section     - 
applies  to  Federal  income  tax  returns 
fil.ed  after  February  28.  2000.  However, 
paragraphs  (a)  through  (g)  of  this  section 
apply  to  transactions  entered  into  on  or 
after  February  28,  2003.  All  the  rules  in 
paragraphs  (a)  through  (g)  of  this  section 
may  be  relied  upon  for  transactions 
entered  into  on  or  after  January  1.  2003. 
and  before  February  28.  2003. 
Otherwise,  the  rules  that  apply  with 
respect  to  transactions  entered  into 
before  February  28,  2003  are  contained 
in  §  1 .601 1-4T  in  effect  prior  to 
February  28,  2003  [see  26  CFR  part  1 
revised  as  of  April  1,  2002.  2002-28 
I.R.B.  90,  and  2002^5  I.R.B.  818  (see 
§  601.601(d)(2)  of  this  chapter)). 

§1.6011-47    [Removed] 
Par.  3.  Section  1.601 1-4T  is  removed. 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDErfTS  DYING  AFTER  AUGUST 
16,1954 

Par.  4.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Par.  5.  Section  20.6011-4  is  added  to 
read  as  follows: 

§  20.601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transactidn  as 
defined  in  §  1.6011-4  of  this  chapter  by 
the  Commissioner  in  published 
guidance  (see  §601. 601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  estate  tax  imder  chapter  1 1 
of  subtitle  B  of  the  Internal  Revenue 
Code,  the  transaction  must  be  disclosed 
in  the  manner  stated  in  such  published 
guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,  2003. 

§  20.601 1-4T    [Removed] 

Par.  6.  Section  20.601 1-4T  is 
removed. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  7.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  8.  Section  25.6011-4  is  added  to 
read  as  follows: 

§  25.601 1  -4    Requirement  of  statement 
disclosing  participation  In  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transaction  as 


defined  in  §  1.6011-4  of  this  chapter  by 
the  Commissioner  in  published 
guidance  (see  §601. 601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  a  gift  tax  under  chapter  12  of 
subtitle  B  of*the  Internal  Revenue  Code, 
the  transaction  must  be  disclosed  in  the 
manner  stated  in  such  publishfd 
guidance, 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,2003. 

§25.6011-41    [Removed] 

Par.  9.  Section  25.601 1-4T  is 
removed. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT  THE 
SOURCE 

Par.  10.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  UtS.C.  7805  *  *  * 
Par.  11.  Section  31.6011-4  is  added  to 
read  as  follows: 

§  31 .601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transaction  as 
defined  in  §  1.6011-4  of  this  chapter  by 
the  Commissioner  in  -published 
guidance  (see  §601. 601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  employment  tax  under 
chapters  21  through  25  of  subtitle  C  of 
the  Internal  Revenue  Code,  the 
transaction  must  be  disclosed  in  the 
manner  stated  in  such  published 
guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,  2003. 

§31.6011-41    [Removed] 

Par.  12.  Section  31.6011-4T  is 
removed. 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Par.  13.  The  authority  citation  for  part 
53  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  14.  Section  53.6011-4  is  added  to 
read  as  follows: 

§  53.601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transactioa  as 
defined  in  §1.6011-4  of  this  chapter  by 
the  Commissioner  in  published 
guidance  (see  §601 .601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  excise  tax  under  chapter  42 
of  subtitle  D  of  the  Internal  Revenue    < 
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Code  (relating  to  private  foundations 
and  certain  other  tax-exempt 
organizations),  the  transaction  must  be 
disclosed  in  the  manner  stated  in  such 
published  guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  l.*2003. 

§53.6011-41    [Removed] 

Par.  15.  Section  53.6011-4T  is 
removed. 

PART  54-PENSION  EXCISE  TAXES 

Par.  16.  The  authority  citation  for  part 
54  continues  to  read  in  part  as  follows: 
Authority:  2(i  U.S.C:.  7805  *    *   * 
Par.  17.  Section  54.6011-4  is  added  to 
read  as  follows: 

§  54.601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transaction  as 
defined  in  §  1 .6011-4  of  this  chapter  by 
the  Commissioner  in  published 
guidance  (see  §601. 601  (d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  excise  tax  under  chapter  43 
of  subtitle  D  of  the  Internal  Revenue 
Code  (relating  to  qualified  pension,  etc., 
plans),  the  transaction  must  be 
disclosed  in  the  manner  stated  in  such 
published  guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,2003. 


§  54.601 1 -4T    [Removed] 

Par.  18.  Section  54.601 1-4T  is 
removed. 

PART  56— PUBLIC  CHARITY  EXCISE 
TAXES 

Par.  19.  The  authority  citation  for  part 
56  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 
Par.  20.  Section  56.6011-4  is  added  to 
read  as  follows: 

§  56.601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

(a)  In  general.  If  a  transaction  is 
identified  as  a  listed  transaction  as 
defined  in  §  1.6011-4  of  this  chapter  by 
the  Commissioner  in  published 
guidance  (see  §601 .601  (d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  excise  tax  under  chapter  41 
of  subtitle  D  of  the  Internal  Revenue 
Code  (relating  to  public  charities),  the 
transaction  must  be  disclosed  in  the 
manner  stated  in  such  published 
guidance. 


(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,  2003. 

§  56.601 1 -4T    [Removed] 

Par.  21.  Section  56.601 1-4T  is 
removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  22.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 
Authority:  26  use.  7805  *   *   * 
Par.  23.  Section  301.6111-2  is  added 
as  follows: 

§  301 .61 11-2    Confidential  corporate  tax 
'  shelters. 

(a)  In  general.— (1)  Under  section 
6111(d)  and  this  section,  a  confidential 
corporate  tax  shelter  is  treated  as  a  tax 
shelter  subject  to  the  requirements  of 
sections  6111  (a)  and  (b). 

(2)  A  confidential  corporate  tax 
shelter  is  any  transaction — 

(i)  A  significant  purpose  of  the 
structure  of  which  is  the  avoidance  or 
evasion  of  Federal  income  tax,  as 
described  in  paragraph  (b)  of  this 
section;  for  a  direct  or  indirect  corporate 
participant; 

(ii)  That  is  offered  to  any  potential 
participant  under  conditions  of 
confidentiality,  as  described  in 
paragraph  (c)  of  this  section;  and 

(iii)  For  which  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
$100,000  in  the  aggregate,  as  described 
in  paragraph  (d)  of  this  section. 

(3)  For  purposes  of  this  section.  - 
references  to  the  term  transaction 
include  all  of  the  factual  elements 
relevant  to  the  expected  tax  treatment  of 
any  investment,  entity,  plan,  or 
arrangement,  and  include  any  series  of 
steps  carried  out  as  part  of  a  plan.  For 
purposes  of  this  section,  the  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  terta 
substantially  similar  must  be  broadly 
construed  in  favor  of  registration.  For 
examples,  see  §  1.6011-4(c)(4)  of  this 

chapter. 

(4)  A  transaction  described  in 
paragraph  (b)  of  this  section  is  for  a 
direct  or  an  indirect  corporate 
participant  if  it  is  expected  to  provide 
Federal  income  tax  benefits  to  any 


corporation  (U.S.  or  foreign)  whether  or 
not  that  corporation  participates  directly 
in  the  transaction. 

(b)  Transactions  structured  for 
avoidance  or  evasion  of  Federal  income 
tax— (1)  In  general.  The  avoidance  or 
evasion  of  Federal  income  tax  will  be 
considered  a  significant  purpose  of  the 
structure  of  a  transaction  if  the 
transaction  is  described  in  paragraph 
(b)(2)  or  (3)  of  this  section.  However,  a 
transaction  described  in  paragraph  (b)(3) 
of  this  section  need  not  be  registered  if 
the  transaction  is  described  in 
paragraph  (b)(4)  of  this  section.  For 
purposes  of  this  section.  Federal  income 
tax  benefits  include  deductions, 
exclusions  from  gross  income, 
nonrecognition  of  gain,  tax  credits, 
adjustments  (or  the  absence  of 
adjustments)  to  the  basis  of  property, 
status  as  an  entity  exempt  from  Federal 
income  taxation,  and  any  other  tax 
consequences  that  may  reduce  a 
taxpayer's  Federal  income  tax  liability 
by  affecting  the  amount,  timing, 
character,  or  source  of  any  item  of 
income,  gain,  expense,  loss,  or  credit. 

(2)  Listed  transactions.  A  transaction 
is  described  in  this  paragraph  (b)(2]  if 
the  transaction  is  the  same  as  or 
substantially  similar  to  one  of  the  types 
of  transactions  that  the  Internal  Revenue 
Service  (IRS)  has  determined  to  be  a  tax 
avoidance  transaction  and  identified  by 
notice,  regulation,  or  other  form  of 
published  guidance  as  a  listed 
transaction.  If  a  transaction  becomes  a 
listed  transaction  after  the  date  on 
which  registration  would  otherwise  be 
required  under  this  section,  and  if  the 
transaction  otherwise  satisfies  the 
confidentiality  and  fee  requirements  of 
paragraphs  (a)(2)(ii)  and  (iii)  of  this 
section,  registration  shall  in  all  events 
be  required  with  respect  to  any  interests 
in  the  transaction  that  are  offered  for 
sale  after  the  transaction  becomes  a 
listed  transaction.  However,  because  a 
transaction  identified  as  a  listed 
transaction  is  generally  considered  to 
have  been  structured  for  a  significant 
tax  avoidance  purpose,  such  a 
transaction  ordinarily  will  have  been 
subject  to  registration  under  this  section 
before  becoming  a  listed  transaction  if 
the  transaction  previously  satisfied  the 
confidentiality  and  fee  requirements  of 
paragraphs  (a)(2)(ii)  and.  (iii)  of  this 

(3)  Other  tax-structured  transactions. 
A  transaction  is  described  in  this 
paragraph  (b)(3)  if  it  has  been  structured 
to  produce  Federal  income  tax  benefits 
that  constitute  an  important  part  of  the 
intended  results  of  the  transaction  and 
the  tax  shelter  promoter  (or  other  person 
who  would  be  responsible,  for 
registration  under  this  section) 
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reasonably  expects  the  transaction  to  be 
presented  in  the  same  or  substantially 
similar  form  to  more  than  one  potential 
participant,  unless  the  promoter 
reasonably  determines  that — 

(i)  The  potential  participant  is 
expected  to  participate  in  the 
transaction  in  the  ordinary  course  of  its 
business  in  a  form  consistent  with 
customary  commercial  practice  (a 
transaction  involving  the  acquisition, 
disposition,  or  restructuring  of  a 
business,  including  the  acquisition, 
disposition,  or  other  change  in  the 
ownership  or  control  of  an  entity  that  is 
engaged  in  a  business,  or  a  transaction 
involving  a  recapitalization  or  an 
acquisition  of  capital  for  use  in  the 
taxpayer's  business,  shall  be  considered 
a  transaction  carried  out  in  the  ordinary 
coiuse  of  a  taxpayer's  business);  and 

(ii)  There  is  a  generally  accepted 
uivderstanding  that  the  expected  Federal 
income  tax  benefits  from  the  transaction 
(taking  into  account  any  combination  of 
intended  tax  consequences)  are  properly 
allowable  under  the  Internal  Revenue 
Code  for  substantially  similar 
transactions.  There  is  no  minimiun 
period  of  time  for  which  such  a 
generally  accepted  understanding  must 
exist.  In  general,  however,  a  tax  shelter 
promoter  (or  other  person  who  would  be 
responsible  for  registration  under  this 
section)  cannot  reasonably  determine 
whether  the  intended  tax  treatment  of  a 
transaction  has  become  generally 
aiccepted  unless  information  relating  to 
the  tax  treatment  and  tax  structure  of 
such  transactions  has  been  in  the  public 
domain  [e.g.,  rulings,  published  articles, 
etc.)  and  widely  known  for  a  sufficient 
period  of  timfe  (ordinarily  a  period  of 
years)  to  provide  knowledgeable  tax 
practitioners  and  the  IRS  reasonable 
opportunity  to  evaluate  the  intended  tax 
treatment.  The  mere  fact  that  one  or 
more  knowledgeable  tax  practitioners 
have  provided  an  opinion  or  advice  to 
the  effect  that  the  intended  tax 
treatment  of  the  transaction  should  or 
will  be  sustained,  if  challenged  by  the 
IRS,  is  not  sufficient  to  satisfy  the 
requirements  of  this  paragraph  (b)(3)(ii). 

(4)  Excepted  transactions.  The 
avoidance  or  evasion  of  Federal  income 
tax  will  not  be  considered  a  significant 
purpose  of  the  structure  of  a  transaction 
if  the  transaction  is  described  in  either 
paragraph  (b)(4)(i),  (ii),  or  (iii)  of  this 
section. 

(i)  In  the  case  of  a  transaction  other 
than  a  transaction  described  in 
paragraph  (b)(2)  of  this  section,  the  tax 
shelter  promoter  (or  other  person  who 
would  be  responsible  for  registration 
under  this  section)  reasonably 
determines  that  there  is  no  reasonable 
basis  under  Federal  tax  law  for  denial  of 


any  significant  portion  of  the  expected 
Federal  income  tax  benefits  from  the 
transaction.  This  paragraph  (b)(4)(i) 
applies  only  if  the  tax  shelter  promoter 
(or  other  person  who  would  be 
responsible  for  registration  under  this 
section)  reasonably  determines  that 
there  is  no  basis  that  would  meet  the 
standard  applicable  to  taxpayers  under 
§  1.6662-3(b)(3)  of  this  chapter  under 
which  the  IRS  could  disallow  any 
significant  portion  of  the  expected 
Federal  income  tax  benefits  of  the 
transaction.  Thus,  the  reasonable  basis 
standard  is  not  satisfied  by  an  IRS 
position  that  would  be  merely  arguable 
or  that  would  constitute  merely  a 
colorable  claim.  However,  the 
determination  of  whether  the  IRS  would 
or  would  not  have  a  reasonable  basis  for 
such  a  position  must  take  into  account 
the  entirety  of  the  transaction  and  any 
combination  of  tax  consequences  that 
are  expected  to  result  frtjm  any 
component  steps  of  the  transaction, 
must  not  be  based  on  any  unreasonable 
or  unrealistic  factual  assumptions,  and 
must  take  into  account  all  relevant 
aspects  of  Federal  tax  law,  including  the 
statute  and  legislative  history,  treaties, 
administrative  guidance,  and  judicial 
decisions  that  establish  principles  of 
general  application  in  the  tax  law  (e.g., 
Gregory  V.  Helvering,  293  U.S.  465 
(1935)).  The  determination  of  whether 
the  IRS  would  or  would  not  have  such 
a  reasonable  basis  is  quahtative  in 
nature  and  does  not  depend  on  any 
percentage  or  other  quantitative 
assessment  of  the  likelihood  that  the 
taxpayer  would  ultimately  prevail  if  a 
significant  portion  of  the  expected  tax 
benefits  were  disallowed  by  the  IRS. 

(ii)  The  IRS  makes  a  determination  by 
published  guidance  that  the  transaction 
is  not  subject  to  the  registration 
requirements  of  this  section. 

(iii)  The  IRS  makes  a  determination 
by  individual  ruling  under  paragraph 
(b)(5)  of  this  section  that  a  specific 
transaction  is  not  subject  to  the 
registration  requirements  of  this  section 
for  the  taxpayer  requesting  the  ruling. 

(5)  Requests  for  ruling.  If  a  tax  shelter 
promoter  (or  other  person  who  would  be 
responsible  for  registration  imder  this 
section)  is  uncertain  whether  a 
transaction  is  properly  classified  as  a 
confidential  corporate  tax  shelter  or  is 
otherwise  uncertain  whether 
registration  is  required  under  this 
section,  that  person  may,  on  or  before 
the  date  that  registration  would 
otherwise  be  required  imder  this 
section,  submit  a  request  to  the  IRS  for 
a  ruling  as  to  whether  the  transaction  is 
subject  to  the  registration  requirements 
of  this  section.  If  the  request  fully 
discloses  all  relevant  facts  relating  to  the 


transaction,  that  person's  potential 
obligation  to  register  the  transaction  will 
be  suspended  during  the  period  that  the 
ruling  request  is  pending  and,  if  the  IRS 
subsequently  concludes  that  the 
transaction  is  a  confidential  corporate 
tax  shelter  subject  to  registration  under 
this  section,  until  the  sixtieth  day  after 
the  issuance  of  the  ruling  (or,  if  the 
request  is  withdrawn,  sixty  days  from 
the  date  that  the  request  is  withdrawn). 
In  the  alternative,  that  person  may 
register  the  transaction  in  accordance 
with  the  requirements  of  this  section 
and  append  a  statement  to  the  Form 
8264,  "Application  for  Registration  of  a 
Tax  Shelter",  which  states  that  the 
person  is  uncertain  whether  the 
transaction  is  required  to  be  registered 
as  a  confidential  corporate  tax  shelter, 
and  that  the  Form  8264  is  being  filed  on 
a  protective  basis. 

(6)  Example.  The  following  example 
illustrates  the  application  of  paragraphs 
(b)(1)  through  (4)  of  this  section. 
Assume,  for  piuposes  of  the  example, 
that  the  transaction  is  not  the  same  as 
or  substantially  similar  to  any  of  the 
types  of  transactions  that  the  IRS  has 
identified  as  listed  transactions  under 
section  6111  and,  thus,  is  not  described 
in  paragraph  (b)(2)  of  this  section.  The 
example  is  as  follows: 

Example,  (i)  Facts.  Y  has  designed  a 
combination  of  financial  instruments  to  be 
issued  as  a  paclcage  by  corporations.  The 
financial  instruments  are  expected  to  be  * 
treated  as  equity  for  financial  accounting 
purposes  and  as  debt  giving  rise  to  allowable 
interest  deductions  for  Federal  income  tax   - 
purposes.  Y  reasonably  exfjects  to  present 
this  method  of  raising  capital  to  more  than 
one  potential  corporate  participant.  Assume 
that,  because  of  the  unusual  nature  of  the 
combination  of  financial  instruments,  Y 
cannot  conclude  either  that  the  transaction 
represented  by  the  financial  instruments  is  in 
customary  commercial  form  or  that  there  is 
a  generally  accepted  understanding  that 
interest  deductions  are  available  to  issuers' of 
substantially  similar  combinations  of 
financial  instruments.  Further,  assume  that  Y 
cannot  reasonably  determine  that  the  IRS 
would  have  no  reasonable  basis  to  deny  the 
deductions. 

(ii)  Analysis.  The  transaction  represented 
by  this  combination  of  hnancial  instruments 
is  a  transaction  described  in  paragraph  (b)(3) 
of  this  section.  However,  if  Y  is  uncertain 
whether  this  transaction  is  described  in 
paragraph  (b)(3)  of  this  section,  or  is 
otherwise  uncertain  whether  registration  is 
required,  Y  may  apply  for  a  ruling  under 
paragraph  (b)(5)  of  this  section,  and  Y  wUl 
not  be  r^uired  to  register  the  transaction 
while  the  ruling  is  pending  or  for  sixty  days 
thereafter. 

(c)  Conditions  of  confidentiality — (1) 
In  general.  All  the  facts  and 
circumstances  relating  to  the  transaction 
will  be  considered  when  determining 
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whether  an  offer  is  made  under 
conditions  of  confidentiality  as 
described  in  section  6111(d)(2). 
including  prior  conduct  of  the  parties. 
Pursuant  to  section  6111(d)(2)(A),  if  an 
offeree's  disclosure  of  the  tax  treatment 
or  tax  structure  of  the  transaction  is 
limited  in  any  manner  by  an  express  or 
implied  understanding  or  agreement 
with  or  for  the  benefit  of  any  tax  shelter 
promoter,  an  offer  is  considered  made 
under  conditions  of  confidentiality, 
whether  or  not  such  understanding  or 
agreement  is  legally  binding.  The  tax 
treatment  of  a  transaction  is  the 
purported  or  claimed  Federal  income 
tax  treatment  of  the  transaction.  The  tax 
structure  of  a  transaction  is  any  fact  that 
may  be  relevant  to  understanding  the 
purported  or  claimed  Federal  income 
tax  treatment  of  the  transaction. 
Pursuant  to  section  6111.(d)(2)(B),  an 
offer  will  also  be  considered  made 
under  conditions  of  confidentiality  in 
the  absence  of  any  such  understanding 
or  agreement  if  any  tax  shelter  promoter 
knows  or  has  reason  to  know  that  the 
offeree's  use  or  disclosure  of 
information  relating  to  the  tax  treatment 
or  tax  structure  of  the  transaction  is 
limited  for  the  benefit  of  any  person 
other  than  the  offeree  in  any  other 
manner,  such  as  where  the  transaction 
is  claimed  to  be  proprietary  or  exclusive 
to  the  tax  shelter  promoter  or  any  party 
other  than  the  offeree. 

(2)  Exceptions — (i)  Securities  law.  An 
offer  is  not  considered  made  under 
conditions  of  confidentiality  if 
disclosure  of  the  tax  treatment  or  tax 
structure  of  the  transaction  is  subject  to 
restrictions  reasonably  necessary  to 
comply  with  securities  laws  and  such 
disclosure  is  not  otherwise  limited. 

(ii)  Mergers  and  acquisitions.  In  the 
case  of  a  proposed  taxable  or  tax-free 
acquisition  of  historic  assets  of  a 
corporation  (other  than  an  investment 
company,  as  defined  in  section  354<e), 
that  is  not  publicly  traded)  that 
constitute  an  active  trade  or  business 
the  acquirer  intends  to  continue,  or  a 
proposed  taxable  or  tax-free  acquisition 
of  more  than  50  percent  of  the  stock  of 
a  corporation  (other  than  an  investment 
company,  as  definedjn  section  351(e), 
that  is  not  publicly  traded)  that  owns 
historic  assets  used  in  an  active  trade  or 
business  the  acquirer  intends  to 
continue,  the  transaction  is  not 
considered  offered  under  conditions  of 
cortfidentiality  under  paragraph  (c)(1)  of 
this  section  if  the  offeree  is  permitted  to 
disclose  the  tax  treatment  and  tax 
structure  of  the  transaction  no  later  than 
the  earlier  of  the  date  of  the  public 
announcement  of  discussions  relating  to 
the  transaction,  the  date  of  the  public 
announcement  of  the  transaction,  or  the 


date  of  the  execution  of  an  agreement 
(with  or  without  conditions)  to  enter 
into  the  transaction.  However,  this 
exception  is  not  available  where  the 
offeree's  ability  to  consult  any  tax 
advisor  (including  a  tax  advisor 
independent  from  all  other  entities 
involved  in  the  transaction)  regarding 
the  tax  treatment  or  tax  structure  of  the 
transaction  is  limited  in  any  way- 

(3)  Presumption.  Unless  facts  and 
circumstances  indicate  otherwise,  an 
offer  is  not  considered  made  under 
conditions  of  confidentiality  if  the  tax 
shelter  promoter  provides  express 
written  authorization  to  each  offeree 
permitting  the  offeree  (and  each 
employee,  representative,  or  other  agent 
of  such  offeree)  to  disclose  to  any  and 
all  persons,  without  limitation  of  any 
kind,  the  tax  treatment  and  tax  structure 
of  the  transaction,  and  all  materials  of 
any  kind  (including  opinions  or  other 
tax  analyses)  that  are  provided  to  the 
offeree  related  to  such  tax  treatment  and 
tax  structure.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  this 
presumption  is  available  only  in  cases 
in  which  each  written  authorization 
permits  the  offeree  to  disclose  the  tax 
treatment  and  tax  structiu-e  of  the 
transaction  immediately  upon 
commencement  of  discussions  with  the 
tax  shelter  promoter  providing  the 
authorization  and  each  written 
authorization  is  given  no  later  than  30 
days  from  the  day  the  tax  shelter 
promoter  commenced  discussions  with 
the  offeree.  A  transaction  that  is 
exclusive  or  proprietary  to  any  party 
other  than  the  offeree  will  not  be 
considered  offered  under  conditions  of 
confidentiality  if  written  authorization 
to  disclose  is  provided  to  the  offeree  in 
accordance  with  this  paragraph  (c)(3) 
and  the  transaction  is  not  otherwise 

confidential- 

(d)  Determination  of  fees.  All  the  facts 
and  circumstances  relating  to  the 
transaction  will  be  considered  when 
determining  the  amount  of  fees,  in  the 
aggregate,  that  the  tax  shelter  promoters 
may  receive.  For  purposes  of  this 
paragraph  (d),  all  consideration  that  tax 
shelter  promoters  may  receive  is  taken 
into  account,  including  contingent  fees, 
fees  in  the  form  ofequity  interests,  and 
fees  the  promoters  may  receive  for  other 
transactions  as  consideration  for 
promoting  the  tax  shelter.  For  example, 
if  a  tax  shelter  promoter  may  receive  a 
fee  for  arranging  a  transaction  that  is  a 
confidential  corporate  tax  shelter  and  a 
separate  fee  for  another  transaction  that 
is  not  a  confidential  corporate  tax 
shelter,  part  or  all  of  the  fee  paid  with 
respect  to  the  other  transaction  may  be 
treated  as  a  fee  paid  with  respect  to  the 
confidential  corporate  tax  sheher  if  the 


facts  and  circumstances  indicate  that 
the  fee  paid  for  the  other  transaction  is 
in  consideration  for  the  confidential 
corporate  tax  shelter.  For  purposes  of 
determining  whether  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
$100,000.  the  fees  from  all  substantially 
similar  transactions  are  considered  part 
of  the  same  tax  shelter  and  must  be 
aggregated. 

[e)  Registration — [\)  Time  for 
registering — (i)  In  general.  A  tax  shelter 
must  be  registered  not  later  than  the  day 
on  which  the  first  offering  for  sale  of 
interests  in  the  shelter  occurs.  An  offer 
to  participate  in  a  confidential  corporate 
tax  shelter  shall  be  treated  as  an  offer  for 
sale.  If  interests  in  a  confidential 
corporate  tax  shelter  were  first  offered 
for  sale  on  or  before  February  28,  2000, 
the  first  offer  for  sale  of  interests  in  the 
shelter  that  occurs  after  February  28, 
2000  shall  be  considered  the  first  offer 
for  sale  under  this  section. 

(ii)  Special  rule.  If  a  transaction 
becomes  a  confidential  corporate  tax 
shelter  (e.g.,  because  of  a  change  in  the 
law  or  factual  circumstances,  or  because 
the  transaction  becomes  a  listed 
transaction)  subsequent  to  the  first 
offering  for  sale  after  February  28.  2000. 
and  the  transaction  was  not  previously 
required  to  be  registered  as  a 
confidential  corporate  tax  shelter  under 
this  section,  the  transaction  must  be 
registered  under  this  section  if  interests 
are  offered  for  sale  after  the  transaction 
becomes  a  confidential  corporate  tax 
shelter.  The  transaction  must  be 
registered  by  the  next  offering  for  sale  of 
interests  in  the  shelter.  If,  subsequent  to 
the  first  offering  for  sale,  a  transaction 
becomes  a  confidential  corporate  tax 
shelter  because  the  transaction  becomes      t 
a  listed  transaction  on  or  after  February 
28.  2003,  and  the  transaction  was  not 
previously  required  to  be  registered  as  a 
confidential  corporate  tax  shelter  under 
this  section,  the  transaction  must  be 
registered  under  this  section  within  60 
days  after  the  transaction  becomes  a 
listed  transaction/confidential  corporate 
tax  shelter  if  any  interests  were  offered 
for  sale  within  the  previous  six  years. 

(2)  Procedures  for  registering.  To 
register  a  confidential  corporate  tax 
shelter,  the  person  responsible  for 
registering  the  tax  sheher  must  file  Form 
8264,  "Application  for  Registration  of  a 
Tax  Shelter".  (Form  8264  is  also  used  to 
register  tax  shelters  defined  in  section 
6111(c).)  Similar  to  the  treatment 
provided  under  Q&A-22  and  Q&A-48  of 
§  301.61 11-lT.  transactions  involving 
similar  business  assets  and  similar  plans 
or  arrangements  that  are  offered  to 
corporate  taxpayers  by  the  same  person 
or  related  persons  are  aggregated  and 
considered  part  of  a  single  tax  shelter. 


However,  in  contrast  with  the 
requirement  of  Q&A-48  of  §  301.6111- 
IT,  the  tax  shelter  promoter  may  file  a 
single  Form.  8264  with  respect  to  any 
such  aggregated  tax  shelter,  provided  an 
amended  Form  8264  is  filed  to  reflect 
any  material  changes  and  to  include  any 
additional  or  revised  written  materials 
presented  in  cormection  with  an  offer  to 
participate  in  the  shelter.  Furthermore, 
all  transactions  that  are  part  of  the  same 
tax  shelter  and  that  are  to  be  carried  out 
by  the  same  corporate  participant  (or 
one  or  more  other  members  of  the  same 
affiliated  group  within  the  meaning  of 
section  1504)  must  be  registered  on  the 
same  Form  8264. 

(f)  Definition  of  tax  shelter  promoter. 
For  purposes  of  section  6111(d)(2)  and 
this  section,  the  term  fax  shelter 
promoter  includes  a  tax  shelter 
organizer  and  any  other  person  who 
participates  in  the  organization, 
management  or  sale  of  a  tax  shelter  (as 
those  persons  are  described  in  section 
6111(e)(1)  and  §  301.6111-lT  {Q&A-26' 
through  Q&A-33)  or  any  person  related 
(within  the  meaning  of  section  267  or 
707)  to  such  tax  shelter  organizer  or 
such  other  person. 

(g)  Person  required  to  register — (1) 
Tax  shelter  promoters.  The  rules  in 
section  6111  (a)  and  (e)  and  §301. 6111- 
IT  (Q&A-34  through  Q&A-39) 
determine  who  is  required  to  register  a 
confidential  corporate  tax  shelter.  A 
promoter  of  a  confidential  corporate  tax 
shelter  must  register  the  tax  shelter  only 
if  it  is  a  person  required  to  register 
under  the  rules  in  section  6111  (a)  and 
(e)  and  §  301.6111-lT  (QSLA-34  through 
Q&A-39). 

(2)  Persons  who  discuss  the 
transaction;  all  promoters  are  foreign 
persons — (i)  In  general.  If  all  of  the  tax 
shelter  promoters  of  a  confidential 
corporate  tax  shelter  eire  foreign  persons, 
any  person  who  discusses  participation 
in  the  transaction  must  register  the 
shelter  under  this  section  within  90 
days  after  beginning  such  discussions. 

(ii)  Exceptions.  Registration  by  a 
person  discussing  participation  in  a 
transaction  is  not  required  if  either — 

(A)  The  person  does  not  participate, 
directly  or  indirectly,  in  the  shelter  and 
notifies  the  tax  shelter  promoter  in 
writing,  within  90  days  of  begiiming 
such  discussions,  that  the  person  will 
not  participate;  or 

(B)  Within  90  days  after  beginning 
such  discussions,  the  person  obtains 
and  reasonably  relies  on  both — 

(2)  A  written  statement  from  one  of 
the  tax  shelter  promoters  that  such 
promoter  has  registered  the  tax  shelter 
under  this  section;  and 

[2]  A  copy  of  the  registration. 


(iii)  Determination  of  foreign  status. 
For  purposes  of  this  paragraph  (g)(2),  a 
person  must  presume  that  all  tax  shelter 
promoters  are  foreign  persons  unless  the 
person  either — 

(A)  Discusses  participation  in  the  tax 
shelter  with  a  promoter  that  is  a  United 
States  person;  or 

(B)  Obtains  and  reasonably  relies  on 
a  written  statement  from  one  of  the 
promoters  that  at  least  one  of  the 
promoters  is  a  United  States  person. 

(iv)  Discussion.  Discussing 
participation  in  a  transaction  includes 
discussing  such  participation  with  any 
person  that  conveys  the  tax  shelter 
promoter's  proposal.  For  purposes  of 
this  paragraph  (g)(2),  any  person  that 
participates  directly  or  indirectly  in  a 
transaction  will  be  treated  as  having 
discussed  participation  in  the 
transaction  not  later  than  the  date  of  the 
agreement  to  participate.  Thus,  a  tax 
shelter  participant  will  be  treated  as 
having  discussed  participation  in  the 
transaction  even  if  all  discussions  were 
conducted  by  an  intermediary  and  the 
agreement  to  participate  was  made 
indirectly  through  another  person  acting 
on  the  participant's  behalf  (for  example, 
through  an  intermediary  empowered  to 
commit  the  participant  to  participate  in 
the  shelter). 

(v)  Special  rule  for  controlled  entities. 
A  person  (first  person)  will  be  treated  as 
participating  indirectly  in  a  cotifidential 
corporate  tax  shelter  if  a  foreign  person 
controlled  by  the  first  person 
participates  in  the  shelter,  and  a 
significant  purpose  of  the  shelter  is  the 
avoidance  or  evasion  of  the  first 
person's  Federal  income  tax.  For 
purposes  of  this  paragraph  (g)(2)(v), 
control  of  a  foreign  corporation  or 
partnership  will  be  determined  under 
the  rules  of  section  6038(e)(2)  and  (3), 
except  that  such  section  shall  be  applied 
by  substituting  "10"  for  "50"  each  place 
it  appears  and  "at  least"  for  "more 
than"  each  place  it  appears.  In  addition, 
section  6038(e)(2)  shall  be  applied  for 
these  purposes  without  regard  to  the 
constructive  ownership  rules  of  section 
318  and  by  treating  stock  as  owned  if  it 
is  owned  directly  or  indirectly.  Section 
6038(e)(3)  shall  be  applied.for  these 
purposes  without  regard  to  the  last 
sentence  of  section  6038(e)(3)(B).  Any 
beneficiary  with  a  10  percent  or  more 
interest  in  a  foreign  trust  or  estate  shall 
be  treated  as  controlling  that  trust  or 
estate  for  purposes  of  this  paragraph 
(g)(2)(v). 

(vi)  Other  rules.  (A)  For  purposes  of 
the  registration  requirements  under 
section  6111(d)(3),  it  is  presumed  that 
the  tax  shelter  promoters  will  receive 
fees  in  excess  of  $100,000  in  the 
aggregate  unless  the  person  responsible 


for  registering  the  tax  shelter  can  show 
otherwise. 

(B)  Any  person  treated  as  a  tax  shelter 
promoter  under  section  6111(d)  solely 
by  reason  of  being  related  (within  the 
meaning  of  section  267  or  707)  to  a 
foreign  promoter  will  be  treated  as  a 
foreign  promoter  for  purposes  of  this 
paragraph  (g)(2). 

(h)  Effective  dates.  This  section 
applies  to  confidential  corporate  tax 
shelters  in  which  any  interests  are 
offered  for  sale  after  February  28,  2000. 
If  an  interest  is  sold  after  February  28. 
2000,  it  is  treated  as  offered  for  sale  after 
February  28.  2000,  unless  the  sale  was    " 
pursuant  to  a  written  binding  contract 
entered  into  on  of  before  February  28, 
2000.  However,  paragraphs  (a)  through 
(g)  of  this  section  apply  to  confidential 
corporate  tax  shelters  in  which  any 
interests  are  offered  foE  sale  on  or  after 
February  28,  2003,  and  to  transactions 
described  in  paragraph  {e)(l)(ii)  of  this 
section.  The  rules  that  apply  to 
confidential  corporate  tax  shelters  in 
which  any  interests  are  offered  for  sale 
after  February  28,  2000,  and  before 
February  28,  2003.  are  contained  in 
§  301.6111-2T  in  effect  prior  to 
February  28.  2003  (see  26  CFR  part  301 
revised  as  of  April  1,  2002,  2002-28 
I.R.B  91.  and  2002^5  I.R.B.  823  [see 
§  601.601(d)(2)  of  this  chapter)). 

§301.6111-2T    [Removed] 

Par.  24.  Section  301 .611 1-2T  is 
removed. 

Par.  25.  Section  301.6112-1  is  added 
as  follows: 

§  301 .61 1 2-1     Requirement  to  prepare, 
maintain,  and  furnish  lists  with  respect  to 
potentially  abusive  tax  shelters. 

(a)  In  general.  Each  organizer  and 
seller,  as  described  in  paragraph  (c)  of 
this  section,  of  a  transaction  that  is  a 
potentially  abusive  tax  shelter,  as 
described  in  paragraph  (b)  of  this 
section,  shall  prepare  and  maintain  a 
list  of  persons  in  accordance  with 
paragraph  (e)  of  this  section  and  upon 
request  shall  furnish  such  list  to  the 
Internal  Revenue  Ser\'ice  (IRS)  in 
accordance  with  paragraph  (g)  of  this 
section. 

(b)  Potentially  abusive  tax  shelters. 
For  purposes  of  this  section,  a 
potentially  abusive  tax  shelter  is  any 
transaction  that  is  a  section  6111  tax 
shelter,  as  described  in  paragraph  (b)(1) 
of  this  section,  or  that  has  a  potential  for 
tax  avoidance  or  evasion,  as  described 
in  paragraph  (b)(2)  of  this  section.  The 
term  transaction  includes  all  of  the 
factual  elements  relevant  to  the 
expected  tax  treatment  of  any 
investment,  entity,  plan,  or 
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arrangement,  and  includes  any  series  of 
steps  carried  out  as  part  of  a  plan. 

(1)  Transaction  that  is  a  section  6111 
tax  shelter.  A  section  6111  tax  shelter  is 
any  transaction  that  is  required  to  be 
registered  with  the  IRS  under  section 
6111.  regardless  of  whether  that  tax 
shelter  is  properly  registered  pursuant 
to  section  6111. 

(2)  Transaction  that  has  a  potential 
for  tax  avoidance  or  evasion — (i)  In 
general.  A  transaction  that  has  a 
potential  for  tax  avoidance  or  evasion 
includes — 

(A)  Any  listed  transaction  as  defined 
in  §  1.6011-4(b)(2)  of  this  chapter  that  is 
subject  to  disclosure  under  §§1.6011-4, 
20.6011-4,  25.6011^.  31.6011-4. 
53.6011-4,  54.6011-4.  or  56.6011-4  of 

this  chapter; 

(B)  Any  transaction  that  a  potential 
material  advisor  (at  the  time  the 
transaction  is  entered  into  or  an  interest 
is  acquired)  knows  is  or  reasonably 
expects  will  become  a  reportable 
transaction  under  §  1.6011-4{b){3) 
through  (7)  of  this  chapter;  and 

(C)  Any  interest  in  a  type  of 
transaction  that  is  transferred  if  the 
transferor  knows  or  reasonably  expects 
that  the  transferee  will  sell  or  transfer  an 
interest  in  that  type  of  transaction  to 
another  transferee  (subsequent 
participant),  and  the  type  of  transaction 
would  be  a  listed  transaction  under 

§§  1.6011-4,  20.6011-4.  25.6011-4. 
31.6011-4.  53.6011-4,  54.6011-4.  or 
56.6011-4  of  this  chapter,  or  a 
transaction  described  in  §  1.6011-4(b)(3) 
through  (7)  of  this  chapter  assuming  that 
the  relevant  thresholds  are  met. 

(ii)  The  determination  of  whether  a 
transaction  has  the  potential  for  tax 
avoidance  or  evasion  does  not  depend 
upon  whether  the  transaction  is 
properly  disclosed  pursuant  to 
§§  1.6011-4,  20.6011-4,  25.6011-4, 
31.6011-4,  53.6011-4,  54.6011-4,  or 
56.6011-4  of  this  chapter. 

(iii)  If  a  transaction  Becomes  a 
potentially  abusive  tax  shelter  on  or 
after  February  28,  2003,  because  it  is  a 
listed  transaction  as  defined  in 
§  1.6011-4  of  this  chapter  and  is  subject 
to  disclosure  under  §  1.6011-4  of  this 
chapter  this  section  shall  apply  with 
respect  to  any  such  transaction  entered 
into  or  any  interest  acquired  therein 
after  February  28,  2000  (including 
interests  acquired  before  the  transaction 
becomes  a  listed  transaction).  If  a 
transaction  becomes  a  listed  transaction 
as  defined  in  §  1.6011-4  of  this  chapter 
and  is  subject  to  disclosiu-e  under 
§§20.6011-4,  25.6011-4,  31.6011^. 
53.6011-4.  54.6011-4.  or  56.6011-4  of 
this  chapter,  this  section  shall  apply 
with  respect  to  any  such  transaction 
entered  into  or  any  interest  acquired 


therein  on  or  after  January  1.  2003 
(including  interests  acquired  before  the 
transaction  becomes  a  listed 
transaction). 

(c)  Organizer  and  sei/er— (1)  In 
general.  A  person  is  an  organizer  of.  or 
a  seller  of  an  interest  in,  a  transaction 
that  is  a  potentially  abusive  tax  shelter 
if  that  person  is  a  material  advisor,  as 
described  in  paragraph  (c)(2)  of  this 
section,  with  respect  to  that  transaction. 

(2)  Material  advisor--(i)  In  general.  A 
person  is  a  material  advisor  with  respect 
to  a  transaction  that  is  a  potentially 
abusive  tax  shelter  if  the  person  is 
required  to  register  the  transaction 
under  section  6 1 1 1 ;  or  the  person 
receives  or  expects  to  receive  at  least  a 
minimum  fee  (as  defined  in  paragraph 
(c)(3)  of  this  section)  with  respect  to  the 
transaction,  and  the  person  makes  a  tax 
statement  (as  defined  in  paragraph 
(c)(2)(iii)  of  this  section)  to  or  for  the 
benefit  of— 

(A)  A  taxpayer  who  is  required  to 
disclose  the  transaction  under 
§§  1.6011-4.  20.6011-4.  25.6011-4, 
31.6011-4.  53.6011-4.  54.6011-4,  or 
56.6011-4  of  this  chapter  because  the 
transaction  is  a  listed  transaction  or  who 
would  have  been  required  to  disclose  a 
listed  transaction  under  §§  1.6011-4. 
20.6011-4.  25.6011-4.  31.6011-4. 
53.6011-4.  54.6011-4.  or  56.6011-4  of 
this  chapter  if  the  transaction  had 
become  a  listed  transaction  within  the 
statute  of  limitations  period  in  §  1.6011- 
4(e)(2); 

(B)  A  taxpayer  who  the  potential 
material  advisor  (at  the  time  the 
transaction  is  entered  into)  knows  is  or 
reasonably  expects  to  be  required  to 
disclose  the  transaction  under  §  1.6011- 
4  because  the  transaction  is  or  is 
reasonably  expected  to  become  a 
transaction  described  in  §  1.601  l-4(b){3) 
through  (7); 

(C)  A  person  who  is  reqxiired  to 
register  the  transaction  under  section 
6111; 

(D)  A  person  who  purchases  (or 
otherwise  acquires)  an  interest  in  a 
section  6111  tax  shelter;  or 

(E)  A  transferee  of  an  interest  if  the 
interest  is  described  in  paragraph 
(b)(2)(i)(C)  of  this  section. 

(ii)  Special  rules.  A  material  advisor 
generally  does  not  include  a  person  who 
makes  a  tax  statement  solely  in  the 
person's  capacity  as  an  employee, 
shareholder,  partner  or  agent  of  another 
person.  Any  tax  statement  made  by  that 
person  will  be  attributed  to  that  person's 
employer,  corporation,  partnership  or 
principal.  However,  a  person  shall  be 
treated  as  a  material  advisor  if  that 
person  forms  or  avails  of  an  entity  with 
the  purpose  of  avoiding  the  rules  of 


section  6111  or  6112  or  the  penalties 
under  section  6707  or  6708. 

(iii)  Tax  statement-AA)  In  general.  A 
tax  statement  means  any  statement,  oral 
or  written,  that  relates  to  a  tax  aspect  of 
a  transaction  that  causes  the  transaction 
to  be  a  reportable  transaction  as  defined 
in  §  1.6011-4(b)(2)  through  (7)  or  a  tax 
shelter  as  described  in  section  6111. 

(B)  Confidential  transactions.  A  tax 
statement  relates  to  an  aspect  of  a 
transaction  that  causes  it  to  be  a 
confidential  transaction  if  the  statement 
concerns  a  tax  benefit  related  to  the 
transaction  and  either  the  taxpayer's 
disclosure  of  the  tax  treatment  or  tax 
structiu-e  of  the  transaction  is  limited  in 
the  manner  described  in  §  1.6011- 
4(b)(3)  of  this  chapter  by  or  for  the 
benefit  of  the  person  making  the 
statement,  or  the  person  making  the 
statement  knows  the  taxpayer's 
disclosure  of  the  tax  structure  or  tax 
aspects  of  the  transaction  is  limited  in 
the  manner  described  in  §  1.6011- 
4(b)(3)  of  this  chapter. 

(C)  Transactions  with  contractual 
protection.  A  tax  statement  relates  to  an 
aspect  of  a  transaction  that  causes  it  to 
be  a  transaction  with  contractual 
protection  if  the  statement  concerns  a 
tax  benefit  related  to  the  transaction  and 
either — 

(1)  The  taxpayer  has  the  right  to  a  lull 
or  partial  refund  of  fees  paid  to  the 
person  making  the  statement  or  if  these 
fees  are  contingent  in  the  manner 
described  in  §  1.6011-4(b)(4)  of  this 

chapter;  or 

(i)  The  person  making  the  statement 
knows  that  the  taxpayer  has  the  right  to 
a  full  or  partial  refund  of  fees  (as 
described  in  §  1.6011-l(b)(4)(ii))  paid  to 
another  if  all  or  part  of  the  intended  tax 
consequences  ftim  the  transaction  are 
not  sustained  or  that  fees  (as  described 
in  §  1.6011-4(b)(4)(ii))  paid  by  the 
taxpayer  to  another  are  contingent  on 
the  taxpayer's  realization  of  tax  benefits 
from  the  transaction  in  the  manner 
described  in  §  1.601  l-4(b)(4)  of  this 
chapter. 

(D)  Loss  transactions.  A  tax  statement 
relates  to  an  aspect  of  a  transaction  that 
causes  it  to  be  a  loss  transaction  if  the 
statement  concerns  an  item  that  gives 
rise  to  a  loss  described  in  §  1.6011- 
4(b)(5)  of  this  chapter. 

(E)  Transactions  with  a  significant 
book-tax  difference.  A  tax  statement 
relates  t6  an  aspect  of  a  transaction  that 
causes  it  to  be  a  transaction  writh  a 
significant  book-tax  difference  if  the 
statement  concerns  an  item  that  gives 
rise  to  a  book-tax  difference  described  in 
§  1.6011-4(b)(6)  of  this  chapter. 

(F)  Transactions  involving  a  brief 
asset  holding  period.  A  tax  statement 
relates  to  an  aspect  of  a  transaction 


involving  a  brief  asset  holding  period  if 
the  statement  concerns  an  item  that 
gives  rise  to  a  tax  credit  described  in 
§  1.601  l-4(b)(7)  of  this  chapter. 

(iv)  Exceptions — (A)  Post-filing 
advice.  A  person  will  not  be  considered 
to  be  a  material  advisor  with  respect  to 
a  transaction  if  that  person  does  not 
make  or  provide  a  tax  statement 
regarding  the  transaction  until  after  the 
first  tax  return  reflecting  tax  benefit(s)  of 
the  transaction  is  filed  with  the  IRS. 

(B)  Publicly-filed  statements.  A  tax 
statement  with  respect  to  a  transaction 
that  includes  only  information  about  the 
transaction  contained  in  publicly- 
available  documents  filed  with  the 
Securities  and  Exchange  Conunission  no 
later  than  the  close  of  the  transaction 
will  not  be  considered  a  tax  statement 
to  or  for,  the  benefit  of  a  person 
described  in  paragraph  (c)(2)(i)(A) 
through  (E)  of  this  section. 

(3)  Minimum  fee — (i)  In  general.  The 
minimum  fee  is  $250,000  for  a 
transaction  if  every  person  to  whom  or 
for  whose  benefit  the  potential  material 
advisor  makes  or  provides  a  tax 
statement  with  respect  to  the  transaction 
is  a  corporation.  The  minimum  fee  is 
$50,000  for  a  transaction  if  any  person 
to  whom  or  for  whose  benefit  a  potential 
material  advisor  makes  or  provides  a  tax 
statement  with  respect  to  the  transaction 
is  a  partnership  or  trust,  unless  all 
owners  or  beneficiaries  are  corporations 
(looking  through  any  partners  or 
beneficiaries  that  are  themselves 
partnerships  or  trusts),  in  which  case 
the  minimum  fee  is  $250,000.  For  all 
other  transactions,  the  minimum  fee  is 
$50,000.  For  purposes  of  this  paragraph 
(c)(3)(i)  a  corporation  means  a 
corporation  other  than  an  S  corporation. 

(ii)  Listed  transactions.  For  listed 
transactions  described  in  §§  1.6011- 
4(b)(2),  20.601  l-4(a),  25.601  l-4(a), 
31.6011-4(a),  53.6011-4(a),  54.6011- 
4(a),  or  56.601  l-4(a)  of  this  chapter,  the 
minimum  fees  in  paragraph  (c)(3)(i)  of 
this  section  are  reduced  from  $250,000 
to  $25,000  and  from  $50,000  to  $10,000. 

(iii)  Determination  of  fees.  In 
determining  whether  the  minimiun  fee 
threshold  is  satisfied,  all  fees  for 
services  for  advice  (whether  or  not  tax 
advice)  or  for  the  implementation  of  a 
transaction  that  is  a  potentially  abusive 
tax  shelter  are  taken  into  account.  For 
purposes  of  this  section,  the  minimum 
fee  threshold  must  be  met 
independently  for  each  transaction  that 
is  a  potentially  abusive  tax  shelter  and 
aggregatioa  of  fees  among  transactions  is 
not  required.  Fees  for  advice  or 
implementation  include  consideration 
in  whatever  form  paid,  whether  in  cash 
or  in  kind,  for  services  to  analyze  the 
transaction  (whether  or  not  related  to 


the  tax  consequences  of  the  transaction), 
for  services  to  implement  the 
transaction,  for  services  to  document  the 
transaction,  and  for  services  to  prepare 
tax  returns  to  the  extent  return 
preparation  fees  are  unreasonable  in 
light  of  all  of  the  facts  and 
circumstances.  The  IRS  will  scrutinize 
carefully  all  of  the  facts  and 
circumstances  in  determining  whether 
consideration  received  in  connection 
with  a  transaction  that  is  a  potentially 
abusive  tax  shelter  constitutes  fees  for 
purposes  of  this  section. 

(d)  Definitions.  For  purposes  of  this 
section,  the  following  terms  are  defined 
as  follows: 

(1)  Interest.  The  term  interest 
includes,  but  is  not  limited  to,  any  right 
to  participate  in  a  transaction  by  reason 
of  a  partnership  interest,  a  shareholder 
interest,  or  a  beneficial  interest  in  a 
trust;  any  interest  in  property  (including 
a  leasehold  interest);  the  entry  into  a 
leasing  arrangement  or  a  consulting, 
management  or  other  agreement  for  the 
performance  of  services;  or  any  interest 
in  any  other  investment,  entity,  plan,  or 
arrangement.  The  term  interest  includes 
any  interest  that  piuportedly  entitles  the 
direct  or  indirect  holder  of  the  interest 
to  any  tax  consequence  (including,  but 
not  limited  to,  a  deduction,  loss,  or 
adjustment  to  tax  basis  in  an  asset) 
arising  from  the  transaction.  An  interest 
also  includes  information  or  services 
regarding  the  oi^ganization  or  structure 
of  the  transaction  if  the  information  or 
services  are  relevant  to  the  potential  tax 
consequences  of  the  transaction. 

(2)  Substantially  similar.  The  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  term 
substantially  similar  must  be  broadly 
construed  in  favor  of  list  maintenance. 

(3)  Person.  The  term  person  means 
any  person  described  in  section 
7701(a)(1),  including  an  affiliated  group 
of  corporations  that  join  in  the  filing  of 
a  consolidated  return  under  section 
1501. 

(4)  Related  party.  A  person  is  a  related 
party  with  respect  to  another  person  if 
such  person  bears  a  relationship  to  such 
other  person  described  in  section  2'67  or 
707. 

(5)  Tax.  For  purposes  of  this  section, 
the  term  tax  means  Federal  tax. 


(6)  Tax  benefit.  A  tax  benefit  includes 
deductions,  exclusions  from  gross 
income,  nonrecognition  of  gain,  tax 
credits,  adjustments  (or  the  absence  of  • 
adjustments)  to  the  basis  of  property, 
status  as  an  entity  exempt  from  Federal 
income  taxation,  and  any  other  tax 
consequences  that  may  reduce  a 
taxpayer's  Federal  tax  liability  by 
affecting  the  amount,  timing,  character, 
or  source  of  any  item  of  income,  gain, 
expense,  loss,  or  credit. 

[7]  Tax  return.  For  purposes  of  this 
section,  the  term  tax  return  means  a 
Federal  tax  retiun  and  a  Federal 
information  return. 

(8)  Tax  treatment.  The  tax  treatment 
of  a  transaction  is  the  purported  or 
claimed  Federal  tax  treatment  of  the 
transaction. 

(9)  Tax  structure.  The  tax  structure  of 
a  transaction  is  any  fact  that  may  be 
relevant  to  understanding  the  purported 
or  claimed  Fedefal  tax  treatment  of  the 
transaction. 

(e)  Preparation  and  maintenance  of 
lists — (1)  In  general.  A  separate  list  of 
persons  must  be  prepared  and 
maintained  for  each  transaction  that  is 
a  potentially  abusive  tax  shelter. 
However,  one  list  must  be  maintained 
for  substantially  similar  transactions 
that  are  potentially  abusive  tax  shelters. 
A  list  may  be  maintained  on  paper,  card 
file,  magnetic  media,  or  in  any  other 
form,  provided  the  method  of 
maintaining  the  list  enables  the  IRS  to 
determine  without  undue  delay  or 
difficulty  the  information  required  in 
paragraph  (e)(3)  of  this  section. 

(2)  Persons  required  to  be  included  on 
lists — (i)  In  general.  A  material  advisor 
is  required  to  list  each  person  described 
in  paragraphs  (c)(2)(i)(A)  through  (D)  of 
this  section  to  whom  (or  for  whose 
benefit)  the  material  advisor  makes  or 
provides  a  tax  statement  with  respect  to 
a  transaction  that  is  a  potentially 
abusive  tax  shelter.  However,  a  material 
advisor  is  not  required  to  list  a  person 
described  in  paragraph  (c)(2)(i){A)  of 
this  section  if  that  person  entered  into, 
or  acquired  an  interest  in,  a  listed 
transaction  more  than  6  years  before  the 
transaction  was  listed. 

(ii)  Subsequent  participant.  A 
material  advisor  must  list  any 
subsequent  participant  if  the  material 
advisor  knows  the  identity  of  that 
subsequent  participant,  and  the  material 
advisor  knows  that  the  subsequent 
participant  either  entered  into  a 
transaction  that  must  be  disclosed  under 
§  1.6011— 4(b)  of  this  chapter  or  sold  or 
transferred  to  another  subsequent 
participant  an  interest  in  that  type  of 
transaction. 

(iii)  Section  6111  registrant.  A 
material  advisor  required  to  register  a 
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transaction  under  section  6111  also 
must  list  each  person  who  purchases  (or 
otherwise  acquires)  an  interest  in  the 
transaction. 

(iv)  Examples.  The  following 
examples  illustrate  the  provisions  of 
this  section: 

Example  I.  An  investment  firm  provides 
a  tax  statement  as  to  a  type  of  transaction  to 
three  taxpayers:  Corporation  X,  Corporation 
Y,  and  Corporation  Z  (all  of  which  are  C 
corporations).  Each  taxpayer  agrees  to  pay 
the  investment  firm  $300,000  in  connection 
with  the  transaction,  and  each  taxpayer 
engages  in  a  separate  transaction  (transaction 
X,  transaction  Y,  and  transaction  Z, 
respectively).  At  the  time  the  transactions  are 
entered  into,  the  investment  firm  knows  or 
reasonably  expects  that  the  transactions  will 
result  in  a  single  taxable  year  loss  of  $9 
million  for  Corporation  X,  $15  million  for 
Corporation  Y,  and  $12  million  for 
Corporation  Z,  The  transactions  do  not 
satisfy  the  definitions  of  a  reportable 
transaction  under  §  1.6011-4(b)(2),  (3),  (4). 
(6)  or  (7)  of  this  chapter. 

(i)  Transaction  X.  At  the  time  transaction 
X  is  entered  into,  the  investment  firm  does 
not  know  or  reasonably  expect  that  the 
transaction  is  a  reportable  transaction, 
because  the  $9  million  loss  associated  solely 
with  transaction  X  does  not  satisfy  the  $10 
million  threshold  under  §  1.6011-4(b)(5)  of 
this  chapter  (relating  to  loss  transactions). 
Accordingly,  transaction  X  is  not  a 
potentially  abusive  tax  shelter.  The 
investment  firm  is  not  required  to  maintain 
a  list  with  respect  to  transaction  X. 

(ii)  Transactions  Y  and  Z.  The  investment 
firm  satisfies  the  requirements  for  being  a 
material  advisor  with  respect  to  transaction 
Y  and  transaction  Z.  First,  both  of  the 
transactions  are  potentially  abusive  tax 
shelters  with  respect  to  the  investment  firm 
because  the  investment  firm  knows,  or 
reasonably  expects,  at  the  time  the 
transactions  are  entered  into,  that  the  losses 
for  each  of  Corporation  Y  and  Z  will  exceed 
the  $10  million  threshold  and,  thus,  the 
investment  firm  knows  or  reasonably  expects 
that  the  transactions  are  or  will  become 
reportable  transactions  under  §  1.6011- 
4(b)(5)  of  this  chapter  (relating  to  loss 
transactions).  Second,  the  investment  firm 
provides  a  tax  statement  to  Corporation  Y 
and  Corporation  Z  as  to  the  transactions. 
Third,  the  investment  firm  receives  $300,000 
in  connection  with  each  transaction  (viewed 
independently  of  each  other  and  without 
regard  to  any  other  transaction),  which 
exceeds  the  minimum  fee  with  respect  to 
each  transaction  ($250,000).  Accordingly,  the 
investment  firm  must  maintain  a  list  with 
respect  to  transactions  Y  and  Z.  Because 
transactions  Y  and  Z  are  based  on  the  same 
or  similar  tax  strategy,  transactions  Y  and  Z 


are  substantially  similar  transactions,  and  the 
investment  firm  must  keep  one  list  with 
respect  to  both  transactions.  The  list  must 
contain  information  about  Corporation  Y  and 
Corporation  Z  (see  paragraph  (e)(2)(i)  of  this 
section). 

Example  2.  (i)  Corporation  M  provides  a 
tax  statement  to  Corporation  N  (a  C 
corporation)  describing  the  potential  loss 
from  a  type  of  transaction.  Corporation  N 
pays  Corporation  M  $300,000  for  the 
information  about  that  type  of  transaction. 
Corporation  M  knows  that  Corporation  N  will 
sell  the  information  to  Taxpayer  O  (a  C 
corporation)  and  Taxpayer  P  (an  individual), 
and  that  Taxpayer  O  and  Taxpayer  P  will 
participate  in  transactions  of  the  type  that 
Corporation  M  described  to  Corporation  N. 
Corporation  N,  in  turn,  provides  a  tax 
statement  as  to  that  type  of  transaction  to 
Taxpayer  O  and  Taxpayer  P.,  Each  taxpayer 
agrees  to  pay  Corporation  N  $250,000  in 
connection  with  its  transaction,  and  each 
taxpayer  engages  in  a  separate  transaction 
(transaction  O  and  transaction  P, 
respectively).  At  the  time  the  transactions  are 
entered  into,  both  Corporation  M  and 
Corporation  N  know  that  the  transactions  are 
or  will  become  reportable  transactions  under 
§  1.6011-4(b)(5)  of  this  chapter. 

(ii)  Corporation  N  is  a  material  advisor 
with  respect  to  transaction  O  and  transaction 
P.  First,  at  the  time  the  transactions  are 
entered  into.  Corporation  N  knows  that  the 
transactions  are  reportable  transactions. 
Thus,  the  transactions  are  potentially  abusive 
tax  shelters.  Second,  Corporation  N  provides 
a  tax  statement  to  Taxpayer  O  and  Taxpayer 
P  as  to  the  transactions.  Third,  Corporation 
N  receives  $250,000  in  connection  with 
transaction  O  and  transaction  P  (each  viewed 
independently  of  any  other  transaction), 
which  equals  or  exceeds  the  minimum  fee  for 
those  transactions  ($50,000  and  $250,000, 
respectively).  Accordingly,  Corporation  N 
must  keep  a  list  with  respect  to  transaction 
O  and  transaction  P.  The  list  must  contain 
information  about  Taxpayer  P  (see  paragraph 
(e)(^iii)  of  this  section).  Because  transactions 
O  and  P  are  based  on  the  same  or  similar  tax 
strategy,  transactions  O  and  P  are 
substantially  similar  transactions,  and 
Corporation  N  must  keep  one  list  with 
respect  to  both  transactions.  The  list  must 
contain  information  about  Taxpayer  O  and 
Taxpayer  P  (see  (e)(2)(i)  of  this  section), 
(iii)  Corporation  M's  tax  statement  to 
Corporation  N  constitutes  a  potentially 
abusive  tax  shelter  under  paragraph  (b)(2)(C) 
of  this  section.  Corporation  M  transferred 
information  to  Corporation  N  regarding  the 
potential  tax  consequences  of  a  type  of 
transaction  that,  if  entered  into  and  if  the 
relevant  thresholds  are  met,  would  be  a 
reportable  transaction  described  in  §  1.6011- 
4(b)(5).  In  addition.  Corporation  M  knew  that 
Corporation  N  would  transfer  that 


information  to  another  person.  Corporation 
M  is  a  material  advisor  with  respect  to  that 
potentially  abusive  tax  shelter.  Corporation 
M  made  a  tax  statement  to  Corporation  N  and 
Corporation  M  received  $300,000  in 
connection  with  the  potentially  abusive  tax 
shelter,  which  exceeds  the  minimum  fee  for 
that  transaction  ($250,000).  Accordingly, 
Corporation  M  must  keep  a  list  with  respect 
to  that  potentially  abusive  tax  shelter.  The 
list  must  contain  information  with  respect  to 
Corporation  N  (see  paragraph  (e)(2)(i)  of  this 
section).  The  list  must  also  contain 
informaUon  about  Taxpayer  O  and  Taxpayer 
P  because  Corporation  M  knows  the  identity 
of  Taxpayer  O  and  Taxpayer  P,  and 
Corporation  M  knows  that  Taxpayer  O  and 
Taxpayer  P  entered  into  transaction  O  and 
transaction  P,  respectively  (see  paragraph 
(e)(2)(ii)  of  this  section). 

(3)  Contents— [i)  In  general.  Each  list 
must  contain  the  following 
infonnation — 

(A)  The  name  of  each  transaction  that 
is  a  potentially  abusive  tax  shelter  and 
the  registration  number,  if  any,  obtained 
under  section  6111; 

(B)  The  TIN  (as  defined  in  section 
7701(a)(41)),  if  any,  of  each  transaction; 

(C)  The  name,  address,  and  TIN  of 
each  person  required  to  be  on  the  list; 

(D)  If  applicable,  the  number  of  units 
(i.e.,  percentage  of  profits,  number  of 
shares,  etc.)  acquired  by  each  person 
required  to  be  included  on  the  list,  if 
known  by  the  material  advisor; 

(E)  The  date  on  which  each  person 
required  to  be  included  on  the  list 
entered  into  each  transaction,  if  known 
by  the  material  advisor; 

(F)  The  amount  invested  in  each 
transaction  by  each  person  required  to 
be  included  on  the  list,  if  known  by  the 
material  advisor; 

(G)  A  detailed  description  of  each 
transaction  that  describes  both  the  tax 
structure  and  its  expected  tax  treatment; 

(H)  A  summary  or  schedule  of  the  tax 
treatment  that  each  person  is  intended 
or  expected  to  derive  fi-om  participation 
in  each  transaction,  if  known  by  the 
material  advisor; 

(I)  Copies  of  any  additional  written 
materials,  including  tax  analyses  or 
opinions,  relating  to  each  transaction 
that  are  material  to  an  understanding  of 
the  purported  tax  treatment  or  tax 
structiue  of  the  transaction  that  have 
been  shown  or  provided  to  any  person 
who  acquired  or  may  acquire  an  interest 
in  the  transactions,  or  to  their 
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representatives,  tax  advisors,  or  agents, 
by  the  material  advisor  or  any  related 
party  or  agent  of  the  material  advisor. 
However,  a  material  advisor  is  not 
required  to  retain  earlier  drafts  of  a 
document  provided  the  material  advisor 
retains  a  copy  of  the  final  document  (or, 
if  there  is  no  final  document,  the  most 
recent  draft  of  the  document)  and  the 
final  document  (or  most  recent  draft) 
contains  all  the  information  in  the 
earlier  drafts  of  such  document  that  is 
material  to  an  understanding  of  the 
purported  tax  treatment  or  the  tax 
structure  of  the  transaction;  and 

(J)  For  each  person  required  to  be  on 
the  list,  if  the  interest  in  the  transaction 
was  not  acquired  ftom  the  material 
advisor  maintaining  the  list,  the  name  of 
the  person  from  whom  the  interest  was 
acquired. 

(li)  (Reserved) 

(f)  Retention  of  lists.  Each  material 
advisor  must  maintain  the  list  described 
in  paragraph  (e)  of  this  section  for  seven 
years  following  the  earlier  of  the  date  on 
which  the  material  advisor  last  made  a 
tax  statement  relating  to  the  transaction, 
or  the  date  the  transaction  was  entered 
into,  if  known.  If  the  material  advisor 
required  to  prepare,  maintain,  and 
furnish  the  list  is  a  corporation, 
partnership,  or  other  entity  (entity)  that 
has  dissolved  or  liquidated  before 
completion  of  the  seven-year  period,  the 
person  responsible  under  state  law  for 
winding  up  the  affairs  of  the  entity  must 
prepare,  maintain  and  furnish  the  list  on 
behalf  of  the  entity,  unless  the  entity 
submits  the  list  to  the  Office  of  Tax 
Shelter  Analysis  (OTSA)  within  60  days 
after  the  dissolution  or  liquidation.  If 
state  law  does  not  specify  any  person  as 
responsible  for  winding  up  the  affairs, 
then  each  of  the  directors  of  the 
corporation,  the  general  partners  of  the 
partnership,  or  the  trustees,  owners,  or 
members  of  the  entity  are  responsible 
for  preparing,  maintaining  and 
furnishing  the  list  on  behalf  of  the 
entity,  unless  the  entity  submits  the  list 
to  the  Office  of  Tax  Shelter  Analysis 
(OTSA)  within  60  days  after  the 
dissolution  or  liquidation.  The 
responsible  person  must  also  provide 
notice  to  OTSA  of  such  dissolution  or 
liquidation  within  60  days  after  the 
dissolution  or  liquidation.  The  list  and 
the  notice  provided  to  OTSA  may  be 
sent  to:  IRS  LM:PFTG:OTSA,  Large  & 
Mid-Size  Business  Division,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224,  or  to  such  other  address  as 
provided  by  the  Commissioner. 

(g)  Furnishing  of  lists — (1)  In  general. 
Each  material  advisor  and  person 
responsible  for  maintaining  a  list  of 
persons  must,  upon  written  request  by 
the  IRS.  furnish  the  list  to  the  IRS 


within  20  days  from  the  day  on  which 
the  request  is  provided.  The  request  is 
not  required  to  be  in  the  form  of  an 
administrative  summons.  The  list  may 
be  furnished  to  the  IRS  on  paper,  card 
file,  magnetic  media,  or  in  any  other 
form,  provided  the  method  of  furnishing 
the  list  enables  the  IRS  to  determine 
without  undue  delay  or  difficulty  the 
information  required  in  paragraph  (e)(3) 
of  this  section. 

(2)  Claims  of  privilege — (i)  In  any  case 
in  which  an  attorney  or  federally 
authorized  tax  practitioner  within  the 
meaning  of  section  7525  isrequired  to 
maintain  a  list  with  respect  to  a 
transaction  that  is  a  potentially  abusive 
tax  shelter,  and  that  person  has  a 
reasonable  belief  that  information 
specified  in  paragraph  (e)(3)(i)(I) 
required  to  be  fiu-nished  under  this 
paragraph  (g)  is  protected  by  the 
attorney-client  privilege  or  by  the 
confidentiality  privilege  of  section 
7525(a),  the  attorney  or  federally 
authorized  tax  practitioner  must  still 
maintain  the  list  of  persons  pursuant  to 
the  requirements  of  this  section.  When 
the  list  is  requested  by  the  IRS.  as 
provided  in  paragraph  (g)(1)  of  this 
section,  the  material  advisor  may  assert 
a  privilege  claim  as  to  the  information 
specified  in  paragraph  (e)(3)(i)(I)  subject 
to  the  requirements  of  this  paragraph 
(g)(2). 

(ii)  The  claimed  privilege  must  be 
supported  by  a  statement  that  is  signed 
by  the  attorney  or  federally  authorized 
tax  practitioner  under  penalties  of 
perjury,  must  identify  and  describe  (as 
set  forth  in  this  paragraph  (g)(2))  the 
nature  of  each  dociunent  that  is  not 
produced  which  will  allow  the  IRS  to 
determine  the  applicability  of  the 
privilege  or  protection  claimed,  without 
revealing  the  privileged  information 
itself,  and  must  include  the  following 
representations  with  respect  to  each 
document  for  which  the  privilege  is 
claimed — 

(A)  Specifically  represent  that  the 
information  was  a  confidential 
practitioner-client  communication  and. 
in  the  case  of  information  which  a 
federally  authorized  tax  practitioner 
claims  is  privileged  under  section  7525. 
that  the  omitted  information  was  not 
part  of  tax  advice  that  constituted  the 
promotion  of  the  direct  or  indirect 
participation  of  a  corporation  in  any  tax 
shelter  (as  defined  in  section 
6662(d)(2)(C)(iii));  and 

(B)  Specifically  represent  that  to  the 
best  of  such  person's  knowledge  and 
belief,  that  the  person  and  all  others  in 
possession  of  the  omitted  information 
did  not  disclose  the  omitted  information 
to  any  person  whose  receipt  of  such 


information  would  result  in  a  waiver  of 
the  privilege. 

(iii)  Identification  and  description  of 
a  document  includes.  b.ut  is  not  limited 
to— 

(A)  The  date  appearing  on  such 
document  or.  if  it  has  no  date,  the  date 
or  approximate  date  that  such  document 
was  created; 

(B)  The  general  nature,  description 
and  purpose  of  such  document  and  the 
identity  of  the  person  who  signed  such 
document,  and.  if  it  was  not  signed,  the 
identity  of  each  person  who  prepared  it; 
and 

(C)  The  identity  of  each  person  to 
whom  such  document  was  addressed 
and  the  identity  of  each  person,  other 
than  such  addressee,  to  whom  such 
document,  or  a  copy  thereof,  was  given 
or  sent. 

(h)  Designation  agreements.  If  more 
than  one  material  advisor  is  required  to 
maintain  a  list  of  persons,  in  accordance 
with  paragraph  (e)  of  this  section,  for  a 
potentially  abusive  tax  shelter,  the 
material  advisors  may  designate  by 
written  agreement  a  single  materisd 
advisor  to  maintain  the  list  or  a  portion . 
of  the  list.  The  designation  of  one 
material  advisor  to  maintain  the  list 
does  not  reUeve  the  other  material 
advisors  fit>m  their  obligation  to  furnish 
the  list  to  the  IRS  in  accordance  with 
paragraph  (g)(1)  of  this  section,  if  the 
designated  material  advisor  fails  to 
furnish  the  list  to  the  IRS  in  a  timely 
manner.  A  material  advisor  is  not 
relieved  from  the  requirement  of  this 
section  because  a  material  advisor  is 
unable  to  obtain  the  list  from  any 
designated  material  advisor,  any  '  " 

designated  material  advisor  did  not 
maintain  a  list,  or  the  list  maintained  by 
any  designated  material  advisor  is  not 
complete. 

(i)  Procedure  for  obtaining  rulings.  A 
person  may  submit  a  request  to  the  IRS 
for  a  ruling  as  to  whether  a  specific 
transaction  vkill  be  considered  a 
potentially  abusive  tax  shelter  for 
piu^oses  of  this  section  and  whether 
that  person  is  a  material  advisor  with 
respect  to  that  transaction.  If  the  request 
fully  discloses  all  relevant  facts  relating 
to  the  transaction  (including  all  facts 
relevant  to  the  person's  relationship  to 
such  transaction),  then  the  requirement 
to  maintain  a  list  shall  be  suspended  for 
that  person  diuing  the  period  that  the 
ruling  request  is  pending  and  for  60 
days  thereafter;  however,  if  it  is 
ultimately  determined  that  the 
transaction  is  a  potentially  abusive  tax 
shelter  and  that  the  person  is  a  material 
advisor  with  respect  to  that  transaction, 
the  pendency  of  such  a  ruling  request 
shall  not  affect  the  requirement  to 
maintain  the  list,  nor  shall  it  affect  the 
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persons  required  to  be  included  on  the 
list  (including  persons  who  acquired 
interests  in  the  potentially  abusive  tax 
shelter  prior  to  and  during  the  pendency 
of  the  ruling  request),  or  the  other 
information  required  to  be  included  as 
part  of  the  list. 

(j)  Effective  date.  This  section  applies 
to  any  transaction  that  is  a  potentially 
abusive  tax  shelter  entered  into,  or  any 
interest  acquired  therein,  on  or  after 
February  28,  2003.  However,  this 
section  shall  apply  to  any  transaction 
diat  was  entered  into,  or  in  which  an 
interest  was  acquired,  after  February  28, 
2000,  if  the  transaction  becomes  a 
potentially  abusive  tax  shelter  on  or 
after  February  28,  2003  because  it  is  a 
listed  transaction  as  defined  in 
§  1.6011-4  of  this  chapter,  and  is  subject 
to  disclt)sure  under  §  1.6011-4  of  this 
chapter.  This  section  also  shall  apply  to 
any  transaction  that  was  entered  into,  or 
in  which  an  interest  was  acquired,  after 
January  1,  2003,  if  the  transaction 
becomes  a  listed  transaction  as  defined 
in  §  1.6011-4  of  this  chapter  and  is 
subject  to  disclosure  under  §§  20.6011- 
4,  25.6011-4,  31.6011-4,  53.6011-4, 
54.6011-4  or  56.6011-4  of  this  chapter. 
The  rules  in  §  301.6112-lT  as  contained 
in  2002-45  I.R.B.  826  (see 
§601.601(d)(2)  of  this  chapter)  apply 
oidy  to  a  transaction  entered  into,  or  an 
interest  acquired  therein,  on  or  after 
January  1,  2003,  and  before  February  28, 
2003,  if  the  transaction  is  a  listed 
transaction  as  defined  in  §  1.6011-4  of 
this  chapter  or  a  section  6111  tax 
shelter.  Otherwise,  the  rules  that  apply 
with  respect  to  any  transaction  that  is  a 
potentially  abusive  tax  shelter  entered 
into,  or  any  interest  acquired  therein, 
before  January  1,  2003,  are  contained  in 
§  301.6112-lT  in  effect  prior  to  January 
1,  2003  (see  26  CFR  part  301  revised  as 
of  April  1,  2002).  Additionally,  the  IRS 
will  not  ask  to  inspect  any  list  for  a 
potentially  abusive  tax  shelter  that  is 
entered  into,  or  any  interest  acquired 
therein,  on  or  after  January  1,  2003, 
until  June  1,  2003,  unless  the  potentially 
abusive  tax  shelter  is  a  listed  transaction 
as  defined  in  §  1.6011-4  of  this  chapter 
or  a  transaction  that  is  a  section  6111 
tax  shelter. 

§301.6112-11    [Removed] 

Par.  2fe.  Section  301.6112-lT  is 
removed. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  27.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C.  7805. 

Par.  28.  In  §  602.101,  paragraph  (b)  is 
amended  as  follows: 

1.  The  following  entries  to  the  table 
are  removed:  •• 

§602.101    0MB  Control  numbers. 

***** 

(b)*  *  * 


action:  Final  rule. 


CFR  part  or  section  where        Current  0MB 
identified  and  descrit)ed  control  No. 


1.6011-4T  .... 

301.6111-2T 
301.6112-lT 


1545-1685 


1545-0865 
1545-1687 
1545-1686 


2.  The  following  entries  are  added  in 
numerical  order  to  the  table: 

§602.101     0MB  Control  numt>ers. 

***** 

(b)*  *  * 


CFR  part  or  section  where        Current  OMB 
identified  and  descrit)ed  control  No. 


1.6011-4  .... 

301.6111-2 
301.6112-1 


Approved:  February  26.  2003. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

Pamela  F.  Olsen, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03^958  Filed  2-28^3;  10:47  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-088-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


1545-1685 


1545-0865 
1545-1687 
1545-f686 


SUMMARY:  We  are  correcting  our 
decision  on  an  amendment  submitted 
by  the  State  of  West  Virginia  as  a 
modification  to  its  permanent  regulatory 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  On  May  1.  2002. 
we  published  our  decision  on  the 
provisions  submitted  by  West  Virginia. 
We  are  correcting  our  decisions  on  four 
of  the  State's  responses  that  were 
intended  to  satisfy  required  program 
amendments.  The  decisions  being 
corrected  concern  the  use  of  an  unjust 
hardship  criterion  in  support  of  granting 
temporary  relief  of  an  order,  economic 
feasibility  related  to  appeals  to  the 
Environmental  Quality  Board 
concerning  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act 
(WVSCMRA)  and,  water  supply 
replacement  waivers,  and  coal  removal 
incidental  to  development.  This 
correction  is  intended  to  comply  with 
the  decision  of  the  United  States  District 
Court  for  the  Southern  District  of  West 
Virginia. 

EFFECTIVE  DATE:  March  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office,  1027  Virginia  Street  East, 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158,  Internet 
address:  chfo@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  November  30,  2000 
(Administrative  Record  Number  WV- 
1189),  the  West  Virginia  Department  of 
Environmental  Protection  (WVDEP)  sent 
us  an  amendment  to  its  program,  under 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
amendment  included  numerous 
attachments  and  was  submitted  in 
response  to  several  required  program 
amendments  codified  in  the  Federal 
regulations  at  30  CFR  948.16. 

We  announced  receipt  of  the 
proposed  amendment  in  the  January  3. 
2001,  Federal  Register  (66  FR  335-340), 
and  provided  for  public  comment  until 
February  28,  2001. 
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By  letter  dated  February  26,  2002, 
WVDEP  sent  us  a  status  report  regarding 
the  required  program  amendments 
codified  at  30  CFR  948.16 
(Administrative  Record  Number  WV- 
1276).  The  report  included  14 
attachments,  and  outlined  actions  taken 
in  an  attempt  to  satisfy  the  required 
program  amendments.  The  actions 
include  proposed  policies,  rules  and 
laws,  form  changes,  and  referrals  to 
legal  staff.  In  addition,  WVDEP  stated 
that  law  and  rule  changes  that  would 
satisfy  some  of  the  required 
amendments  would  be  proposed  during 
the  2002  regular  legislative  session,  and 
that  none  of  the  proposed  revisions 
would  be  implemented  without  OSM 
approval.  In  the  end,  the  State  failed  to 
pass  legislation  on  the  required  program 
amendments  codified  at  30  CFR 
948.16(nnn)  concerning  the  use  of  an 
unjust  hardship  criterion  in  support  of 
granting  temporary  relief  of  an  order, 
(ooo)  concerning  economic  feasibility 
related  to  appeals  to  the  Environmental 
Quality  Board  concerning  the 
WVSCMRA,  and  (oooo)  concerning  coal 
removal  incidental  to  development. 

By  letter  dated  March  8,  2002, 
WVDEP  sent  us  revisions  to  two  of  the 
attachments  it  had  sent  us  in  its 
February  26  letter  (Administrative 
Record  Number  WV-1280).  The  March 
8,  2002,  letter  also  included  one  new 
attachment  intended  to  address  the 
required  amendment  at  30  CFR 
948.16(sss)  relating  to  water  supply 
replacement  waivers. 

In  the  March  25,  2002.  Federal 
Register  (67  FR  13577-13585).  we 
reopened  the  comment  period  to 
provide  the  public  an  opportunity  to 
review  and  comment  on  the  topics 
discussed  in  the  January  15,  2002, 
meeting;  WVDEP's  February  26  and 
March  8.  2002.  submittals;  and  related 
information  that  we  provided  to  WVDEP 
(Administrative  Record  Number  WV- 
1285).  The  comment  period  closed  on 
April  9.  2002. 

In  our  May  1.  2002.  decision  (67  FR 
21904)  on  these  amendments,  we 
removed  all  of  the  required 
amendments,  including  the  required 
amendments  at  30  CFR  948.16(nnn). 
(ooo),  and  (oooo)  where  the  State  failed 
to  take  legislative  action,  and  the 
required  amendment  at  30  CFR 
948.16(sss)  where  the  State  committed 
to  implementing  its  program  consistent 
with  the  Federal  law  and  regulations 
despite  the  existing  State  language  being 
inconsistent  with  Federal  provisions. 

Need  for  the  Correction 

On  January  9,  2003.  the  United  States 
District  Court  for  the  Southern  District 
of  West  Virginia  in  West  Virginia 


Highlands  Conservancy  v.  Norton,  Civil 
Action  No.  2:00-1062  (S.D.  W.Va.  Jan.9. 
2003).  vacated  OSM's  decisions  to 
remove  the  required  program 
amendments  codified  in  the  Federal 
regulations  at  30  CFR  948.16(imn), 
(ooo).  (sss),  and  (oooo). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  948.16  to  reinstate  the  required 
program  amendments  at  (imn).  (ooo). 
(sss).  and  (oooo)  that  we  deleted  in  the 
May  1,  2002.  Federal  Register.  We  are 
requiring  that  within  60  days  of 
publication  of  this  notice.  West  Virginia 
must  submit  either  proposed 
amendments  or  descriptions  of 
amendments  together  with  timetables 
for  enactment  that  will  satisfy  these 
required  amendments. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  exceptions  to  its  notice  and 
public  conunent  procedures  when  an 
agency  finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
xmder  5  U.S.C.  553(b)(3)(B),  good  cause 
exists  for  dispensing  with  the  notice  and 
public  comment  procedures  in  this  case. 
Good  cause  exists  because,  consistent 
with  the  Court's  opinion,  this  rule 
merely  reinstates  required  program 
amendments  that  the  Court  remanded  to 
OSM  for  reconsideration.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary  and  we  are  issuing  this 
regulation  as  a  final  rule. 

hi  addition,  under  5  U.S.C.  553(d)(3). 
we  find  good  cause  for  dispensing  with 
the  30-day  delay  in  the  effective  date  of 
this  final  rule  because  we  are  merely 
restoring  required  program  amendments 
that  the  court  remanded  to  OSM  for 
reconsideration. 

Dated:  January  28,  2003. 

Brent  Wahlquist. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  948  is  amended 
as  set  forth  below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948^ 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  948.16  is  amended  by 
adding  paragraphs  (mm),  (ooo),  (sss). 
and  (oooo)  to  read  as  follows: 

§948.16    Required  regulatory  program 


(imn)  By  May  5,  2003,  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
§  22B-l-7(d)  to  remove  unjust  hardship 
as  a  criterion  to  support  the  granting  of 
temporary  relief  from  an  order  or  other 
decision  issued  under  Chapter  22. 
Article  3,  of  the  West  Virginia  Code. 

(ooo)  By  May  5,  2003,  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
§  22B-l-7(h)  by  removing  reference  to 
Artide  3,  Chapter  22. 
***** 

(sss)  By  May  5,  2003,  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  3  timetable  for  adoption,  to  revise 
CSR  §  38-2-14.5(h)  and  §  22-3-24(b)  to 
clarify  that  the  replacement  of  water 
supply  can  only  be  waived  under  the 
conditions  set  forth  in  the  definition  of 
"Replacement  of  water  supply," 
paragraph  (b),  at  30  CFR  701.5. 
***** 

(oooo)  By  May  5,  2003,  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
CSR  §38-2-23. 
*      •  *         *         *         * 

[FR  Doc.  03-4969  Filed  3-3-03;  8:45  am] 
BILUNG  CODE  4310-OS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[WT  Docket  No.  01-90;  ET  Docket  No.  98- 
95;  RM-9096;  FCC  02-302] 

Regarding  Dedicated  Stiort-Ranga 
Communication  Servicas  In  the  5.850- 
5.925  GHz  Band  (5.9  GHz  Band) 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  dismissal. 

summary:  In  this  document  the  Fedeial 
Communications  Commission 
incorporates  into  the  licensing  and 
service  rules  for  the  5.9  GHz  band, 
issues  raised  in  two  petitions  for 
reconsideration  filed  in  response  to  the 
Allocation  Report  and  Order  because 
the  issues  raised  in  them  address  issues 
concerns  the  licensing  and  services 
rules.  As  a  consequence,  the 
Commission  dismisses  the  two  petitions 
as  moot  and  incorporates  them  into  the 
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docket  to  the  licensing  and  service 
rules. 

ADDRESSES:  Federal  Communications 
Commission  445  12th  Street.  SW..  TW- 
A325.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  M.  Zaczek  at  (202)  418-7590, 
Gerardo  Mejia  at  (202)  418-2895  or  via 
e-mail  at  nzaczek@fcc.gov  or  gmejia 
@fcc.gov.  or  via  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Order, 
FCC  02-302.  adopted  on  November  7, 
2002.  and  released  on  November  15, 
2002.  The  hill  text  of  this  documenfis 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  FCC's  copy  contractor,  Qualex 
hiternational.  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  http://www.fcc.gov.  Alternative 
formats  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  at 
(202)  418-7426  or  TTY  (202)  418-7365 
or  at  bmillin@fcc.gov. 

1 .  Dismissal  of  Petitions  for 
Reconsideration.  Further,  the  FCC  also 
seek  comment  on  issues  raised  by  two 
Petitions  for  Reconsideration  or 
Clarification  of  the  Allocation  Report 
and  Order.  PanAmSat  sought 
reconsideration  of  the  FCC's  decision 
that  prior  coordination  between  DSRC 
operations  applications  and  Fixed 
Satellite  Service  (FSS)  uplinks  is 
unnecessary.  Mark  IV  Industries  sought 
reconsideration  or  clarification  of  the 
power  levels  and  emission  mask 
requirements  established  in  the 
Allocation  Report  and  Order.  The  FCC 
dismisses  these  two  petitions  for 
reconsideration  as  moot  because  the 
FCC  is  seeking  comment  on  the  issues 
raised  through  an  NPRM  which 
published  on  January  15,  2003  (68  FR 
1999),  and,  with  the  benefit  of  a  fuller 
record,  will  address  those  issues  in  this 
proceeding,  i.e.,  WT  Docket  01-90. 

I.  Ordering  Clause 

2.  The  Petitions  for  Reconsideration 
or  Clarification  of  the  Allocation  Report 
and  Order.  ET  Docket  No.  98-95.  filed 
by  PanAmSat  Corporation  and  Mark  IV 
Industries  Limited.  I.V.H.S.  Division  are 
dismissed  as  moot. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  03-4870  Filed  3-3-03;  8:45  ami 
BILLING  CODE  671 2-01 -f> 


DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[i.D.  022403C] 
RIN  064a-AQ70 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico;  Charter  Vessel  and  Headboat 
Permit  Moratorium 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a- 

corrected  amendment;  request  for 

comments. 


SUMMARY:  NMFS  has  submitted  an 
amendment  to  correct  Amendment  14  to 
the  Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  (Amendment  14)  and 
South  Atlantic  and  Amendment  20  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resourees  of  the  Gulf  of 
Mexico  (Amendment  20)  for  revieWi 
approval,  and  implementation  by  the 

agency. 

Specifically,  this  amendment  will 
eliminate  one  eligibility  criterion  in  the 
final  rule  implementing  Amendment  14 
and  Amendment  20.  which  states  that 
the  charter  vessel/headboat  permits  for 
Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  is  limited  to  the  following: 
An  owner  of  a  vessel  that  had  a  valid 
Gulf  charter  vessel/headboat  permit  on 
the  effective  date  of  the  final  rule  (July 
29.  2002).  The  corrected  amendment 
also  reopens  the  application  process  for 
obtaining  Gulf  charter  vessel/headboat 
moratorium  permits  and  extends  the 
applicable  deadlines;  extends  the 
expiration  dates  of  valid  or  renewable 
open  access  permits  for  these  fisheries; 
and  extends  the  expiration  date  of  the 
moratorium  to  account  for  the  delay  in 
implementation. 

DATES:  Written  comments  must  be 
received  on  or  before  May  5.  2003. 
/ypoRESSES:  Comments  must  be  mailed 
to  Phil  Steele.  Southeast  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702. 
Comments  may  also  be  sent  via  fax  to 
727-570-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

Copies  of  the  corrected  amendment, 
which  includes  an  environmental 


assessment  (EA).  a  regulatory  impact 
review  (RIR),  and  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  mrfy  be 
obtained  fixim  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702; 
telephone:  727-570-5305;  fax:  727- 
570-5583. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  727-570-5305;  fax  727-570- 
5583;  e-mail:  Phil.Steele@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act,  requires 
each  Regional  Fishery  Management 
Council  to  submit  any  fishery 
management  plan  or  plan  amendment  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS.  upon  receiving  a  plan  or 
plan  amendment,  immediately  publish  a 
document  in  the  Federal  Register 
stating  that  the  plan  or  plan  amendment 
is  available  for  public  review  and 
comment. 

NMFS  promulgated  the  charter 
moratorium  regulations  (67  FR  43558. 
June  28.  2002)  to  implement 
Amendment  14  and  Amendment  20. 
However,  after  reviewing  the 
administrative  record.  NMFS 
determined  that  the  amendments 
contained  an  error  that  did  not  correctly 
reflect  the  actions  approved  by  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Council).  Thus,  the  regulations 
implementing  the  amendments  also 
contained  this  error,  and  not  all  persons 
entitled  to  receive  charter  vessel/ 
headboat  (for-hire)  permits  under  the 
moratorium  approved  by  the  Council 
would  be  able  to  receive  permits  under 
the  promulgated  regulations.  In  order  to 
ensiu-e  that  no  qualified  participants  in 
the  fishery  are  wrongfully  excluded 
under  the  moratorium,  due  to  an  error 
in  the  amendments,  and  to  fully  comply 
with  Magnuson-Stevens  Act 
requirements,  NMFS  prepared  this 
corrected  amendment  to  address  this 
error  and.  as  such,  to  reflect  the  actions 
approved  by  the  Council.  Specifically, 
this  corrected  amendment  will 
eliminate  one  eligibility  criterion  in  the 
final  rule  which  states  that  the  charter 
vessel/headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
is  limited  to  the  following:  An  owner  of 
a  vessel  that  had  a  valid  Gulf  charter 
vessel/headboat  permit  on  the  effective 
date  of  the  final  rule  (July  29,  2002).  The 
corrected  amendment  also  reopens  the 
application  process  for  obtaining  Gulf 
charter  vessel/headboat  moratorium 
permits  and  extends  the  applicable 
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deadlines;  extends  the  expiraition  dates 
of  valid  or  renewable  open  access 
permits  for  these  fisheries;  and  extends 
the  expiration  date  of  the  moratorium  to 
account  for  the  delay  in 
implementation. 

In  order  to  comply  with  the 
procedural  requirements  of  the 
Magnuson-Stevens  Act  as  stated  above, 
the  entire  amendment  will  be  submitted 
for  review  by  the  Secretary  of 
Commerce,  even  though  only  one 
specific  section  of  the  document  will  be 
substantively  altered,  and  if  approved, 
new  regulations  will  be  promulgated 
accordingly  from  the  properly  processed 
amendment.  Portions  of  the  document, 
specifically  the  environmental  and 
economic  analysis  required  pursuant  to 
other  laws,  remain  in  the  document  to 
provide  clarity  for  reviewers  and 
facilitate  meaningful  public  comment. 
These  analyses  were  previously 
disseminated  and  subject  to  public 
comment  in  the  original  amendment 
package.  The  majority  of  the  emalyses 
remain  valid  and  unaffected,  given  that 
most  of  the  regulatory  measures 
analyzed  will  be  unaltered  by  the  new 
amendment.  As  stated  above,  the 
changes  to  the  original  permit 
moratorium  relate  to  a  single  eligibility 
criterion  and  the  timing  of 
implementation  of  the  moratorium. 
Where  substantive  changes  were  made 
to  the  amendment,  new  analyses 
describing  these  effects  were  conducted 
for  the  RIR  and  IRFA.  This  information 
is  provided  in  the  RIR  and  a  IRFA  that 
is  included  as  an  attachment  to  the 
amendment. 

In  accordance  with  the  Magnuson- 
Stevens  Act.  NMFS  is  evaluating  the 
proposed  rule  to  implement  the 
corrected  amendment  to  determine 
whether  it  is  consistent  with  the  FMP, 
the  Magnuson-Stevens  Act.  and  other 
applicable  law.  If  that  determination  is 
affirmative.  NMFS  will  publish  the 
proposed  rule  in  the  Federal  Register 
for  public  review  and  comment. 

Comments  received  by  May  5.  2003, 
whether  specifically  directed  to  the 
FMP  or  the  proposed  rule,  will  be 
considered  by  NMFS  in  its  decision  to 
approve,  disapprove,  or  partially 
approve  the  FMP.  Comments  'received 
after  that  date  will  not  be  considered  by 
NMFS  in  this  decision.  All  comments 
received  by  NMFS  on  the  FMP  or  the 
proposed  rule  diu-ing  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  February  26,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-5048  Filed  3-3-03:  8:45  ami 
BILLING  CODE  3510-22-S 

.  DEPARTMENT  OF  COMMERCE  , 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  021120279-3047-02  ;  I.D. 
1023028] 

RiN0648-AN12 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
ttortfteastern  United  States;  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries;  Summer  Fiounder,  Scup, 
and  Black  Sea  Bass  Fishery 
Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  approved  measures 
contained  in  Amendment  13  to  the 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Fishery  Management  Plan  (FMP). 
Pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
FMP,  this  final  rule  establishes  an 
annual  coastwide  quota  for  black  sea 
bass  and  allows  vessels  to  fish  under  a 
Southeast  Region  Snapper/Grouper 
permit  and  to  retain  their  Northeast 
Region  Black  Sea  Bass  Permit  duringja 
Federal  fishery  closure.  Finally,  this 
final  rule  requires  that  vessels  issued  a 
Federal  moratorium  permit  for  summer 
floimder.  scup.  and  black  sea  bass  be 
subject  to  the  presumption  that  any  fish 
of  these  species  on  board  were 
harvested  from  the  exclusive  economic 
zone  (EEZ). 

DATES:  The  measiwes  contained  in  the 
final  rule  are  effective  on  March  31, 
2003. 

ADDRESSES:  Copies  of  the  FMP, 
Amendment  13,  its  Regulatory  Impact 
Review  (RIR)  including  the  Final 
Regulatory  Flexibility  Analysis  (FRFA), 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  ft-om 
Daniel  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
200  S.  New  Street,  Dover,  DE  19904- 


6790.  The  FEIS/RIR/FRFA  is  also 
accessible  via  the  Internet  at  http:// 
wrww.nero.nmfs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279,  fax  (978)  281- 
9135,  e-mail 
sarah.mclaughlin@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  measures  contained  in 
Amendment  13,  which  was  approved  by 
NMFS  on  behalf  of  the  Secretary  of 
Commerce  (Secretary)  on  Janueiry  29. 
2003.  The  purpose  of  Amendment  13  is 
to  rectify  problems  in  the  black  sea  bass 
commercial  fishery  (specifically 
regarding  the  temporal  and  geographic 
distribution  of  landings  and  permit 
relinquishment  requirements  for  certain 
.vessels)  and  to  consider  management 
measures  to  minimize  the  adverse 
effects  of  fishing  on  essential-fish 
habitat. 

Details  concerning  the  justification  for 
and  development  of  Amendment  13  and 
the  implementing  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  (67  FR  72131,  December 
4,  2002)  and  are  not  repeated  here. 

Approved  Measures 

To  implement  Amendment  13.  this 
final  rule:  (1)  establishes  an  annual 
(calendar  year)  coastwide  quota  for  the 
commercial  black  sea  bass  fishery  to 
replace  the  current  quarterly  quota 
allocation  system;  and  (2)  allows  vessels 
to  retain  their  Northeast  Region  Black 
Sea  Bass  Permit  during  a  Federal  fishery 
closure;  previously,  vessels  issued  both 
a  Northeast  Region  Black  Sea  Bass 
Permit  and  a  Southeast  Region  Snapper/ 
Grouper  Permit  were  required  to 
relinquish  their  Northeast  Black  Sea 
Bass  Permits  for  6  months  if  they 
wanted  to  continue  to  fish  forblack  sea 
bass  south  of  Cape  Hatteras  under  their 
Snapper/Grouper  Permits  during  a 
Federal  black  sea  bass  fishery  closure. 

In  addition,  this  final  rule  revises  the 
presumptions  in  50  CFR  648.14(x)  for 
summer  flounder,  scup.  and  black  sea 
bass.  NMFS  determined  that  §  648.14(x) 
erroneously  omitted  the  presumption 
that  summer  flounder,  scup,  and  black 
sea  bass  on  board  were  caught  in  the 
EEZ  for  vessels  issued  moratorium 
permits  under  the  three  fisheries 
covered  by  the  FMP.  Therefore,  this 
final  rule  adds  the  presumption  that  all 
summer  flounder,  scup,  and  black  sea 
bass  possessed  on  board  a  vessel  issued 
a  Federal  permit  under  50  CFR  648.4  are 
deemed  to  have  been  harvested  ft-om  the 
EEZ  within  the  management  unit  for  the 
particular  species.  This  presumption,  as 
it  pertains  to  black  sea  bass,  does  not 
apply  to  vessels  issued  a  Southeast 
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Region  Snapper/Grouper  permit  and  a 
Northeast  Black  Sea  Bass  permit  that  are 
fishing  for  black  sea  bass  south  of  Cape 
Hatteras  during  a  closure  of  the  black 
sea  bass  fishery  for  the  area  north  of 
Cape  Hatteras. 

Classification 

The  Administrator.  Northeast  Region, 
NMFS.  determined  that  Amendment  13, 
which  this  final  rule  implements,  is 
necessary  for  the  conservation  and 
management  of  the  black  sea  bass 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

A  final  environmental  impact 
statementwas  prepared  for  Amendment 
13;  a  notice  of  availability  was 
published  on  October  30,  2002  {67  FR 
66103).  NMFS  determined,  upon  review 
of  the  Amendment/FEIS  and  public 
comments,  that  approval  and 
implementation  of  Amendment  13  is 
environmentally  preferable  to  the  status 
quo.  The  FEIS  demonstrates  that  it 
contains  management  measiu-es  able  to 
mitigate,  to  the  extent  possible,  all 
possible  social  and  economic  adverse 
effects  while  minimizing  risks  to  the 
resource  and  its  environment. 

An  FRFA  was  completed  for  this 
action  that  contains  the  items  specified 
in  5  U.S.C.  604(a).  The  FRFA 
supplements  the  IRFA  and  contains  a 
summary  of  the  analyses  completed  in 
support  of  this  action.  A  copy  of  the 
analyses  is  available  from  the  Council 
(see  ADDRESSES).  A  description  of  the 
action,  a  discussion  of  why  it  is  being 
considered,  and  its  legal  basis  are  also 
contained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
The  summary  of  the  analyses  of  the 
potential  impacts  of  the  management 
alternatives  considered  in  the  FMP  are 
provided  in  the  Classification  section  of 
the  proposed  rule  and  are  not  repeated 
here.  The  items  specified  in  5  U.S.C. 
604(a)  are  summarized  as  follows: 

Public  Comments 

No  comments  were  received  on  the 
IRFA.  or  on  the  measures  contained  in 
the  proposed  rule.  Comments  received 
in  response  to  the  Notice  of  Availability 
for  the  amendment  pertained  to  issues 
other  than  economic  impacts  of  the 
action. 

Number  of  Small  Entities 

The  IRFA  identified  727  individual 
vessels  that  were  active  in  the  black  sea 
bass  fishery  in  2000,  all  of  which  appear 
to  be  small  entities. 


Permits  and  Reporting  Requirements 

No  additional  reporting  requirements 
are  included  in  this  final  rule. 

Minimizing  Significant  Economic 
Impacts  on  Small  Entities 

The  Council  analyzed  several  quota 
program  alternatives  and  selected  the 
alternative  (Federal  coastwide  quota) 
that  provides  the  most  flexibility  to  the 
states  in  managing  their  fisheries  under 
the  state-by-state  quota  program 
approved  by  the  Commission.  This 
alternative,  relative  to  the  others 
considered,  is  the  one  most  beneficial 
for  fishermen  as  it  does  not  affect 
adversely  the  distribution  of  fishing 
opportunities  from  state  to  state, 
reduces  uncertainty  regarding 
availability  of  quota,  and  allows  for 
more  traditional  fishing  and  trip 
planning.  Regulations  implemented  by 
the  states  under  the  Commission's 
Fishery  Management  Plan  for  black  sea 
bass,  which  include  state-by-state  quota 
allocations,  would  overlap,  but  would 
not  duplicate  or  conflict  with  the 
Federal  coastwide  quota  program 
proposed  in  this  action.  Any 
unavoidable  adverse  effects  of  the  quota 
program  should  be  minimized  due  to 
the  compatibility  of  the  Federal 
coastwide  annual  quota  program  and 
the  Commission's  FMP. 

Although  NMFS  was  unable  to 
conduct  analyses  on  the 
disproportionality  op  profitability  of  the 
regulations  as  part  of  the  overall 
economic  analysis  due  to  a  lack  of 
quantifiable  data,  NMFS  did  project 
changes  to  gross  revenues  for  vessels. 
According  to  both  the  Northeast  and 
Southeast  Region  databases,  allowing 
vessels  issued  both  a  Northeast  Region 
Black  Sea  Bass  Permit  and  a  Southeast 
Region  Snapper/Grouper  Permit  to  keep 
their  Northeast  Region  Black  Sea  Bass    , 
Permit  during  a  fishery  closure  north  of 
Cape  Hatteras  if  they  want  to  continue 
fishing  for  black  sea  bass  south  of  Cape 
Hatteras  under  their  Southeast  Region 
Snapper/Grouper  Permit  would  affect 
five  vessels.  Because  the  action  would 
allow  vessels  to  continue  fishing  south 
of  Cape  Hatteras,  it  would  have  no 
negative  impacts  on  the  five  affected 
vessels,  or  any  other  vessels  that  in  the 
future  may  be  affected  by  the  proposed 
elimination  of  the  restriction.  In 
comparison,  continuation  of  the  status 
quo,  or  requiring  vessels  to  relinquish 
their  Northeast  Region  Black  Sea  Bass 
Permit  during  a  closure,  could 
contribute  to  revenue  losses  for  vessels 
that  would  lose  fishing  time  north  of 
Cape  Hatteras  when  the  fishery  re- 
opened. However,  as  noted,  this  would 


affect  only  5  of  the  727  vessels 
considered  in  the  IRFA. 

For  a  description  of  the  alternatives 
considered  but  rejected,  see  the  IRFA 
discussion  in  the  Classification  section 
of  the  proposed  rule  (67  FR  72131). 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this  rule 
msJdng  process,  a  small  entity, 
compliance  guide  (the  guide)  was 
prepared.  Copies  of  the  guide  will  be 
sent  to  all  holders  of  Federal  permits 
issued  for  the  black  sea  bass  fishery.  In 
addition,  copies  of  this  final  rule  and 
guide  are  available  from  the  Regional 
Administrator  (see  ADDRESSES)  and  on 
the  Internet  at  http:// 
www.nero.noaa.gov. 

This  final  rule  contains  no  coUection- 
of-information  requirements. 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  26,  2003. 

William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEA^ERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

2.  In  §  648.4,  paragraph  (b)  is  revised 
to  read  as  follows: 

§648.4    Vessel  permits. 

***** 

(b)  Permit  conditions.  Any  person . 
who  applies  for  a  fishing  permit  under 
this  section  must  agree,  ks  a  condition 
of  the  permit,  that  the  vessel  and  the 
vessel's  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ;  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
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under  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements..  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  except  tilefish 
managed  under  this  part  must  comply 
with  the  more  restrictive  requirement. 
Except  as  otherwise  provided  in  this 
part,  if  a  requirement  of  this  part  and  a 
management  measure  required  by  a  state 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  tilefish 
management  unit  for  tilefish  managed 
under  this  part  must  comply  with  the 
more  restrictive  requirement.  Owners 
and  operators  of  vessels  fishing  under 
the  terms  of  a  siunmer  floimder 
moratorium,  scup  moratorium,  or  black 
sea  bass  moratorium,  or  a  spiny  dogfish, 
or  bluefish.  commercial  vessel  permit 
must  also  agree  not  to  land  summer 
flounder,  scup,  black  sea  bass,  spiny 
dogfish,  or  bluefish.  respectively,  in  any 
state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 
that  state  or  period  has  been  harvested 
and  that  no  commercial  quota  is 
available  for  the  respective  species.  A 
state  not  receiving  an  allocation  of 
summer  flounder,  scup.  black  sea  bass, 
or  bluefish.  either  directly  or  through  a 
coast-wide  allocation,  is  deemed  to  have 
no  commercial  quota  available.  Owners 
and  operators  of  vessels  fishing  under 
the  terms  of  the  tilefish  hmited  access 
permit  must  agree  not  to  land  tilefish 
after  NMFS  has  published  a  notification 
in  the  Federal  Register  stating  that  the 
quota  for  the  tilefish  limited  access 
category  under  which  a  vessel  is  fishing 
has  been  harvested.  Owners  or  operators 
fishing  for  surfclams  and  ocean  quahogs 
within  waters  under  the  jurisdiction  of 
any  state  that  requires  cage  tags  are  not 
subject  to  any  conflicting  Federal 
minimum  size  or  tagging  requirements. 
If  a  surfclam  and  ocean  quahog 
requirement  of  this  part  differs  from  a 
surfclam  and  ocean  quahog  management 
measure  required  by  a  state  that  does 
not  require  cage  tagging,  any  vessel 
owners  or  operators  permitted  to  fish  in 
the  EEZ  for  siufclams  and  ocean 
quahogs  must  comply  with  the  more 
restrictive  requirement  while  fishing  in 
state  waters.  However,  surrender  of  a 
surfclam  and  ocean  quahog  vessel 
permit  by  the  owner  by  certified  mail 
addressed  to  the  Regional  Administrator 
allows  an  individual  to  comply  with  the 
less  restrictive  state,  minimum  size- 
requirement,  as  long  as  fishing  is 


conducted  exclusively  within  state 
waters. 

***** 

3.  In  §  648.14.  paragraphs  (a)(96), 
(u)(3).  (u)(ll),  (x)(3).  (x)(6),  and  (x)(7) 
are  revised  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  * 

(96)  Piu-chase  or  otherwise  receive  for 
commercial  purposes  black  sea  bass 
landed  for  sale  by  a  moratorium  vessel 
in  any  state,  or  part  thereof,  north  of 
35°15.3'  N.  lat..  after  the  effective  date 
of  the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  aimual  quota  has  been 
harvested  and  the  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 
***** 

(u)  *  *  * 

(3)  Land  black  sea  bass  for  sale  in  any 
s.tate.  or  part  thereof,  north  of  35°15.3-' 
N.  lat.  after  the  effective  date  of  the 
notification  published  in  the  Federal 
Register  stating  that  the  commercial 
annual  quota  has  been  harvested  and 
the  EEZ  is  closed  to  the  harvest  of  black 

sea  bass. 

*  *        *        *        *     • 

(11)  Possess  black  sea  bass  after  the 
effective  date  of  the  notification 
published  in  the  Federal  Register 
stating  that  the  commercial  annual 
quota  has  been  harvested  and  the  EEZ 
is  closed  to  the  harvest  of  black  sea  bass, 
unless  the  vessel  has  been  issued  a 
Southeast  Region  Snapper/Grouper 
Permit  and  fishes  for  and  possess  black 
sea  bass  south  of  35°15.3'  N.  lat. 
***** 

(x)  *  *  * 

(3)  Summer  flounder.  All  siunmer 
flounder  retained  or  possessed  on  a 
vessel  issued  a  permit  under  §  648.4  are 
deemed  to  have  been  harvested  in  the 
EEZ. 
***** 

(6)  Scup.  All  scup  retained  or 
possessed  on  a  vessel  issued  a  permit 
under  §  648.4  are  deemed  to  have  been 
harvested  in  the  EEZ. 

(7)  Black  sea  bass.  All  black  sea  bass 
retained  or  possessed  on  a  vessel  issued 
a  permit  under  §  648.4  are  deemed  to 
have  been  harvested  in  the  EEZ,  unless 
the  vessel  also  has  been  issued  a 
Southeast  Region  Snapper/Grouper 
permit  and  fishes  for,  retains,  or 
possesses  black  sea  bass  south  of 
35°15.3'N.  lat. 

*  *        *        *         *  ' 

4.  hi  §  648.140.  paragraphs  (b)(1). 
(b)(2).  and  (d)  are  revised  to  read  as 
follows: 


§  648.1 40    Catch  quotas  and  other 
restrictions. 

*         *        *        »        *        ■ 

(b)  *  *  * 

(1)  A  commercial  quota  allocated 
annually,  set  from  a  range  of  zero  to  the 
maximiun  allowed  to  achieve  the 
specified  target  exploitation  r*e,  set 
after  the  deduction  for  research  quota. 

{2)  A  conunercial  possession  limit  for 
all  moratorium  vessels  may  be  set  from 
a  range  of  zero  to  the  maximum  allowed 
to  assure  that  the  annual  coastwide 
quota  is  not  exceeded,  with  the 
provision  that  these  quantities  be  the 
maximum  allowed  to  be  lemded  within 
a  24-hour  period  (calendar  day). 
***** 

(d)  Distribution  of  annual  quota.  (1) 
Beginning  on  March  31,  2003,  a 
commercial  aimual  coastwide  quota  will 
be  allocated  to  the  commercial  black  sea  ' 
bass  fishery. 

(2)  All  black  sea  bass  landed  for  sale 
in  the  states  from  North  Carolina        , 
through  Maine  by  a  vessel  with  a 
moratorium  permit  issued  under  § 
648.4(a)(7)  shall  be  applied  against  the 
commercial  aimual  coastwide  quota, 
regardless  of  where  the  black  sea  bass 
were-harvested.  All  black  sea  bass 
harvested  north  of  35°15.3'  N.  lat.,  and 
landed  for  sale  in  the  states  from  North 
Carolina  through  Maine  by  any  vessel 
without  a  moratorium  permit  and 
fishing  exclusively  in  state  waters  will 
be  counted  against  the  quota  by  the  state 
in  which  it  is  landed,  pursuant  to  the 
Fishery  Management  Plan  for  the  Black 
Sea  Bass  Fishery  adopted  by  the 
Commission.  The  Regional 
Administrator  will  determine  the  date 
on  which  the  annual  coastwide  quota 
will  have  been  harvested:  beginning  on 
that  date  and  through  the  end  of  the 
calendar  year,  the  EEZ  north  of  35°15.3' 
N.  lat.  will  be  closed  to  the  possession 
of  black  sea  bass.  The  Regional 
Administrator  will  publish  notification 
in  the  Federal  Register  advising  that, 
upon,  and  after,  that  date,  no  vessel  may 
possess  black  sea  bass  in  the  EEZ  north 
of  35°15.3'  N.  lat.  during  a  closure,  nor 
may  vessels  issued  a  moratorium  permit 
land  black  sea  bass  during  the  closure. 
Individual  states  will  have  the 
responsibility  to  close  their.ports  to 
landings  of  black  sea  bass  during  a 
closure,  pursuant  to  the  Fishery 
Management  Plan  for  the  Black  Sea  Bass 
Fishery  adopted  by  the  Commission. 

(3)  Landings  in  excess  of  the  annual 
coastwide  quota  will  be  deducted  from 
the  quota  allocation  for  the  following 
year  in  the  final  rule  that  establishes  the 
annual  quota.  The  overage  deduction 
will  be  based  on  landings  for  the  current 
year  through  September  30.  ahd 
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landings  for  the  previous  calendar  year 
^that  were  not  included  when  the 
overage  deduction  was  made  in  the  Hnal 
rule  that  established  the  annual 
coastwide  quota  for  the  current  year.  If 
the  Regional  Administrator  determines 
during  the  fishing  year  that  any  part  of 


an  overage  deduction  was  based  on 
erroneous  landings  data  that  were  in 
excess  of  actual  landings  for  the  period 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish 


notification  in  the  Federal  Register 
''  announcing  the  restoration. 

***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2001-NM-228-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  t 

agency:  Federal  Aviation 
Administration,  EKDT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
ciurently  requires  inspections  to  detect 
cracking  of  the  front  spar  web  of  the 
wing,  and  corrective  action,  if 
necessary.  This  action  would  add  one 
airplane  to  the  applicability,  change 
certain  compliance  times,  add  certain 
new  requirements,  and  provide  an 
optional  modification.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  front  spar  web,  which 
could  result  in  fuel  leaking  onto  an 
engine  and  a  consequent  fire.  This 
action  is  intended  to  addrpss  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
228-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.    . 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-228-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASQI  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6421;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conmients  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod^et. 

.    Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-228-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy -of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-228-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion ' 

On  December  14,  2000,  the  FAA 
issued  AD  2000-25-12,  amendment  39- 
12047  (65  FR  81331,  December  26, 
2000),  applicable  to  certain  Boeing 
Model  747  series  airplanes,  to  require 
inspections  to  detect  cracking  of  the 
front  spar  web  of  the  wing,  and 
corrective  action,  if  necessary.  That 
action  was  prompted  by  a  report 
indicating  that  an  operator  foimd  a  24- 
inch-long  crack  in  the  front  spar  web  of 
the  right  wing.  The  requirements  of  that 
AD  are  intended  to  detect  and  correct 
fatigue  cracking  of  the  fit)nt  spar  web, 
which  could  result  in  fuel  leaking  onto 
an  engine  and  a  consequent  fire. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-2  5-rl  2, 
an  operator  reported  finding  a  crack  in 
the  front  spar  web  during 
accomplishment  of  the  modification 
specified  in  paragraph  (b)  of  that  AD  on 
a  Model  747  series  airplane.  The 
airplane  had  accumulated 
approximately  19,500  total  flight  cycles 
and  82,000  total  flight  hours.  The  crack 
was  found  outboard  of  the  new  web 
section  at  approximately  front  spar 
station  inboard  (FSSI)  694,  common  to 
the  splice  plate  and  upper  chord. 
Cracking  of  the  web  in  this  area  can 
result  in  fuel  leakage  into  the  struts, 
which  could  result  in  excess  fuel 
drainage  onto  an  engine  and  a 
consequent  fire. 

Additionally,  it  has  been  determined 
that  the  optional  web  inspections 
specified  in  paragraph  (a)  of  the  existing 
AD  do  not  provide  tfie  crack  detection 
necessary  to  support  the  compliance 
time  for  the  repeat  inspection  intervals. 
Therefore,  the  optional  web  inspections  * 
have  been  removed  from  the 
requirements  of  this  AD. 
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Related  AO 

On  May  3,  1999.  the  FAA  issued  AD 
99-10-09.  amendment  39-11162  (64  FR 
25194.  May  11,  1999).  applicable  to 
certain  Boeing  Model  747-100.  -200, 
and  747-SP  series  airplanes  and 
military  type  E— 4B  airplanes.  That  AD 
requires  repetitive  inspections  to  detect 
cracking  of  the  wing  front  spar  web,  and 
repair  of  cracked  structure.  That  AD 
provides  for  optional  terminating  action 
(modification)  for  the  repetitive 
inspection  requirements.  This  proposed 
AD  would  require  post-modiHcation 
inspections  of  that  modiBcation.  if 
accomplished. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747-    ' 
57A2311,  Revision  1,  including 
Appendices  A  and  B.  dated  June  14, 
2001;  and  Boeing  Service  Bulletin  747- 
57A231i,  Revision  2,  dated  February  21. 
2002;  both  including  Evaluation  Form. 
The  service  bulletins  describe 
procedures  for  various  repetitive 
inspections  (detailed,  ultrasonic,  high 
frequepcy  eddy  current  (HFEC))  of  the 
front  spar  web  between  the  fixed 
leading  edge  seal  ribs  at  FSSI  628 
through  711  inclusive,  to  find  cracking 
of  the  front  spar  web  of  the  wing,  and 
corrective  action,  if  necessary.  The 
inspections  include: 

•  For  Group  1  through  Group  8 
airplanes  on  which  the  optional 
modification  specified  in  AD  99-10-09, 
amendment  39-11162,  has  not  been 
done,  the  affected  area  is  divided  into  2 
zones.  Part  1  of  the  service  bulletin 
describes  procedures  for  inspecting  to 
find  cracking  of  the  front  spar  web 
between  the  seal  rib  at  FSSI  628  emd  the 
rib  post  at  FSSI  684  (Zone  A);  and 
between  FSSI  684  and  FSSI  711 
inclusive  (Zone  B). 

•  For  Group  1  through  Group  8 
airplanes  on  which  the  optional 
modification  specified  in  AD  99-10-09, 
amendment  39-11162,  has  been  done, 
the  affected  area  is  divided  into  3  zones. 
Part  1  of  the  service  bulletin  describes 
procedures  for  inspecting  to  find 
cracking  of  the  front  spar  web  between 
the  seal  rib  at  FSSI  628  and  the  rib  post 
at  FSSI  668  (Zone  A);  between  FSSI  693 
and  FSSI  711  inclusive  (Zone  B);  and 
between  FSSI  668  and  FSSI  693 
inclusive  (Zone  C). 

•  For  Group  9  through  Group  31 
airplanes,  the  affected  area  is  divided 
into  two  zones.  Part  1  of  the  service 
bulletin  describes  procedures  for 
inspecting  to  find  cracking  of  the  front 
spar  web  between  the  seal  rib  at  FSSI 
628  and  the  rib  post  at  FSSI  684  (Zone 


A);  and  between  FSSI  684  and  FSSI  711 
inclusive  (Zone  B). 

•  For  Group  1  through  Group  8 
airplanes,  the  inspections  in  this  service 
bulletin  do  not  replace  the  inspections 
required  by  AD  99-10-09. 

The  service  bulletins  also  describe 
procedures  for  optional  modification  of 
the  front  spar  web.  The  procedures 
include  removing  the  existing  fasteners 
and  doing  an  open  hole,  rotating  probe 
HFEC  inspection  of  the  holes  for  web 
cracks.  If  no  cracks  are  found,  the 
service  bulletin  describes  procediu'es  for 
oversizing  the  holes,  and  installing 
tension  type  fasteners.  The  service 
bulletin  also  describes  procedures  for  an 
operational  test  after  doing  the 
modification.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

In  addition,  the  service  bulletin 
specifies  that  repair  instructions  for 
cracking  should  be  obtained  from  the 
manufacturer. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-25-12.  to  continue 
to  require  inspections  to  detect  cracking 
of  the  front  spar  web  of  the  wing,  and 
corrective  action,  if  necessary.  This  new 
action  would  add  one  airplane  to  the 
applicability,  change  certain  compliance 
times,  add  certain  new  requirements, 
and  provide  an  optional  modification. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Diflferences  Between  Service 
Information  and  This  Proposed  AD 

The  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
but  this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Cost  Impact 

There  are  approximately  479  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  97  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 


The  external  inspections  that  are 
required  by  AD  2000-25-12  take 
approximately  48  work  hours  per 
airplane  (not  including  access  and 
close-up),  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  external 
inspections  is  estimated  to.be  $2,880  per 
airplane,  per  inspection  cycle. 

The  new  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  74  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
new  inspections  is  estimated  to  be 
$4,440  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  optional  modification 
that  would  be  provided  by  this  AD 
action,  it  would  take  approximately  40 
work  hours  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be  between 
$8,606  and  $28,036  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
optional  modification  would  be  between 
$11,006  and  $30,436  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12047  (65  FR 
81331,  December  26.  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  2001-NM-228-AD. 
Supersedes  AD  2000-25-12, 
Amendment  39-12047. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747- 
57A2311,  Revision  2,  dated  February  21, 
2002;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
*the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
.  The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  front  spar  web  of  the  wing,  which  could 
result  in  fuel  leaking  onto  an  engine  and  a 
consequent  fire,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
2000-25-12 

Repetitive  Inspections 

(a)  Excluding  Group  31  airplanes,  as 
specified  in  Boeing  Service  Bulletin  747- 
57A2311,  Revision  2,  dated  February  21, 
2002:  At  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  except 
as  provided  by  p>aragraph  (b)  of  this  AD, 


perform  the  Part  1  external  web  inspection — 
including  detailed,  ultrasonic,  and  high 
frequency  eddy  current  (HFEC)  inspections — 
to  detect  cracking  of  the  front  spar  web  of  the 
wing,  in  accordance  with  Boeing  Alert, 
Service  Bulletin  747-57A2311,  dated  January 
27,  2000.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  2,000  flight  cycles 
until  accomplishment  of  the  inspections 
required  by  paragraph  (e)  of  this  AD. 
Accomplishment  of  an  optional  inspection  of 
the  front  spar  web  per  AD  2000-25-12, 
amendment  39-12047,  is  considered 
acceptable  for  compliance  with  the 
applicable  inspection  requirement  in  this 
paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.,  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

(1)  Prior  to  the  accumulation  of  13,000 
total  flight  cycles  or  30,000  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  18  months  after  January  30, 
2001  (the  effective  date  of  this  AD  2000-25- 
12,  amendment  39-12047). 

Exception  for  Modified  Airplanes 

(b)  Except  as  provided  by  paragraph  (g)  of 
this  AD.  for  airplanes  on  which  the  fitjnt  spar 
web  between  front  spar  station  inboard 
(FSSI)  668  and  FSSI  692  has  been  replaced 
before  the  effective  date  of  this  AD  with  a 
shot-peened  front  spar  web,  in  accordance 
with  AD  99-10-09,  amendment  39-11162: 
Within  13,000  flight  cycles  or  30,000  flight 
hours  after  the  replacement,  whichever 
occurs  first,  inspect  the  new  section  of  the 
front  spar  web  that  overlaps  with  the 
inspection  area  specified  in  Boeing  Alert 
Service  Bulletin  747-57A2311  (the  area 
between  FSSI  668  and  FSSI  684),  dated 
January  27,  2000.  Repeat  the  inspections 
thereafter,  in  accordance  with  paragraph  (a) 
of  this  AD. 

Repair 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
auSiorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  AGO,  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 


New  Requirements  of  This  AD 

Compliance  Times 

(d)  Where  the  compliance  time  inspection 
threshold  is  based  on  "after  the  date  of  this 
service  bulletin,"  in  Boeing  Alert  Service 
Bulletin  747-57A2311,  Revision  1.  including 


Appendices  A  and  B,  dated  June  14,  2001;  or 
Boeing  Service  Bulletin  747-57A2311. 
Revision  2,  dated  Februar\'  21.  2002:  both 
excluding  Evaluation  Form:  This  AD  requires 
compliance  within  the  inspection  interval 
specified  in  the  service  bulletin  "after  the 
effective  date  of  this  AD." 

Repetitive  Inspections 

(e)  Except  as  provided  by  paragraph  (g)  of 
this  AD:  Eto  detailed,  ultrasonic,  and  high 
frequency  eddy  current  (HFEC)  inspections, 
as  applicable,  to  find  cracking  of  the  front 
spar  web  of  the  wing,  in  accordance  with  Part 
1  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  747-57A2311, 
Revision  1,  including  Appendices  A  and  B, 
dated  June  14,  2001;  or  Boeing  Service 
Bulletin  747-57A2311,  Revision  2,  dated 
February  21,  2002;  both  excluding  Evaluation 
Form.  Do  the  inspections  at  the  applicable 
initial  inspection  threshold  times  specified  in 
Figure  1,  Tables  1  through  8  inclusive,  of  the 
service  bulletin.  Repeat  the  applicable 
inspection  thereafter  at  the  applicable  repeat 
inspection  interval  si>ecified  in  Figure  1, 
Tables  1  through  8  inclusive,  of  the  service 
bulletin.  Accomplishment  of  the  inspections 
required  by  this  paragraph  terminates  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Optional  Modification 

(f)  Accomplishment  of  the  optional 
modification  of  the  froaX  spar  web  of  the 
wing  (includes  removing  the  existing 
fasteners  and  doing  an  open  hole,  rotating 
probe  HFEC  inspection  of  the  holes  for  web 
cracks,  and  if  no  cracks  are  found,  oversizing 
the  holes,  and  installing  tension  type 
fasteners),  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-57 A2311,  Revision  1, 
including  Appendices  A  and  B,  dated  June 
14,  2001;  or  Boeing  Service  Bulletin, 
Revision  2,  dated  February  21,  2002;  both 
excluding  Evaluation  Form;  terminates  the 
repetitive  inspections  required  by  paragraph 
(e)  of  this  AD. 

Post-Modification  Inspections 

(g)  For  airplanes  on  which  the  actions 
specified  in  paragraph  (b)  or  (f)  of  this  AD 
have  been  done  before  the  effective  date  of 
this  AD:  In  lieu  of  the  inspections  required 
by  paragraph  (b)  or  (e)  of  this  AD,  as 
applicable,  do  the  applicable  post- 
modification  inspection  specified  in  Part  1  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-57A2311, 
Revision  1,  including  Appendices  A  and  B, 
dated  June  14,  2001;  or  Boeing  Service 
Bulletin  747-57A2311,  Revision  2.  dated 
February  21,  2002;  both  excluding  Evaluation 
Form;  at  the  post-modificaUon  inspection 
threshold  times  specified  in  Figure  1 ,  Tables 
1  through  8  inclusive,  of  the  service  bulletin. 
Repeat  the  applicable  inspection  thereafter  at 
the  applicable  post-modification  repeat 
inspection  interval  specified  in  Figure  1, 
Tables  1  through  8  inclusive,  of  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
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used  if  approved  by  the  Manager.  Soallle 
ACO.  Operators  shall  submit  their  requests 
lh.rnugh  an  appropriate  FAA  Principal 
Maintenance  lnspei:tor.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AU 
2tH)0-2.5-12.  amendment  .19-12047.  are 
approved  as  alternative  methods  of 
compliani:e  with  paragraph  (c)  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  tq 
a  lot:ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
24.  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

jFR  Doc.  0.1-48.=)!  Filed  3-3-0.3:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-219-AD] 
RIN  212&-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM>. 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  e.xisting  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100.  -200.  -200C.  -300. 
-400.  and  -500  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  find  cracks,  fractures,  or  corrosion  of 
each  carriage  spindle  of  the  left  and 
right  outboard  mid-flaps:  and  corrective 
action,  if  necessary.  This  action  would 
mandate  the  previously  optional 
overhaul  or  replacement  of  the  carriage 
spindles,  which  would  end  the 
repetitive  inspections  required  by  the 
existing  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  severe  flap  asymmetry'  due  to 
fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap,  which  could  result 
in  reduced  control  or  loss  of 
controllability  of  the  airplane.  This 


action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  18.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
219-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-219-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
■  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATKDN  CONTACT:  Sue 
Lucier.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055^056;  telephone  (425)  917-6438: 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD.  is  being 
requested. 


•  Include  justification  (e.g.,  ^-easons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-219^AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-219-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

On  October  22,  2002,  the  FAA  issued 
AD  2002-22-05,  amendment  39-12929 
(67  FR  66316,  October  31 ,  2002), 
applicable  to  all  Boeing  Model  737-100. 
-200,  -200C,  -300,  -400,  and  -500 
series  airplanes,  to  require  repetitive 
inspections  to  find  cracks,  fractures,  or    ^ , 
corrosion  of  each  carriage  spindle  of  the 
left  and  right  outboard  mid-flaps:  and 
corrective  action,  if  necessary.  That 
action  also  provides  for  an  optional 
action  of  overhaul  or  replacement  of  the 
carriage  spindles,  which  would  extend 
the  repetitive  inspection  interval.  The 
requirements  of  that  AD  are  intended  to 
prevent  severe  flap  asymmetry  due  to 
fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap,  which  could  result 
in  reduced  control  or  loss  of 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2002-22-05, 
we  specified  that  the  actions  required  by 
that  AD  were  considered  "interim 
action"  and  that  we  were  considering 
requiring  the  optional  overhaul  or 
replacement  of  the  carriage  spindles.  We 
have  now  determined  that  it  is 
necessary  to  require  the  overhaul  or 
replacement  of  the  carriage  spindles, 
and  this  proposed  AD  follows  from  that 
determination. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
57A1218,  Revision  3,  dated  July  25, 
2002.  (Boeing  Alert  Service  Bulletin 
737-57A1277,  dated  July  25,  2002,  was 
referenced  in  the  existing  AD  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
inspections  to  find  discrepancies  of 
each  carriage  spindle,  and  corrective 
action,  if  necessary.)  Service  Bulletin 
737-57A1218  describes  procediu-es  for 
replacement  or  overhaul  of  each  carriage 
spindle  (two  on  each  flap)  of  the  left  and 
right  outboard  mid-flaps.  Such 
replacement  or  overhaul  would  end  the 
repetitive  inspections  specified  in 
Service  Bulletin  737-57A1277. 
Accomplishment  of  the  actions 
specified  in  Service  Bulletin  737- 
57A1218  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2002-22-05  to  continue 
to  require  repetitive  inspections  to  find 
cracks,  fractures,  or  corrosion  of  each 
carriage  spindle  of  the  left  and  right 
outboard  mid-flaps;  and  corrective 
action,  if  necessary.  This  new  action 
would  mandate  the  previously  optional 
overhaul  or  replacement  of  the  carriage 
spindles,  which  would  end  the 
repetitive  inspections  required  by  the 
existing  AD.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Service  Bulletin  737- 
57A1218,  Revision  3,  except  as 
discussed  below. 

Difierence  Between  Service  Information 
and  Proposed  AD 

The  service  bulletin  references  Boeing 
737  Overhaul  Manual,  chapter  57-53- 
35  (for  Model  737-100,  -200,  and  -200C 
series  airplanes),  and  chapter  57-53-36 
(for  Model  737-300,  -400,  and  -500 
series  airplanes),  for  the  procedures  for 
the  overhaul  specified  in  the  proposed 
AD.  Those  chapters  reference  Boeing 
737  Standard  Overhaul  Practices 
Manual  (SOPM)  chapter  20-42-09. 
titled,  "Electro-deposited  Nickel 
Plating,"  for  the  nickel  plating 
procedures.  The  amount  of  nickel 
plating  required  to  restore  functional 
capability  and  part  geometry  have  made 
certain  processing  steps  critical  within 
the  plating  process  for  the  spindle 
region  of  the  flap  carriage.  The 
processing  steps  are  specified  in 


paragraph  (d)  of  this  AD,  and  are 
necessary  to  prevent  structural  failiu-es 
of  the  carriage  spindle  due  to  hydrogen 
embrittlement.  These  processing  steps 
have  been  identified  by  the 
manufacturer  as  critical  details  of  the 
plating  process,  emd  Boeing  Alert 
Service  Bulletin  737-57A1218,  Revision 
3,  is  being  revised  to  reflect  these 
requirements.    ., 

Cost  Impact 

There  are  approximately  3,132 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,384  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  currently 
required  by  AD  2002-22-O5  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $830,400,  or 
$600  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
new  detailed  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $166,080,  or  , 
$120  per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  overhaul,  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish,  at  an  average 
labar  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
overhaul  proposed  by  this  AD  is 
estimated  to  be  $1,920  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement,  it  would 
take  approximately  32  work  hburs  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $45,000  per  carriage 
spindle.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  proposed  by 
this  AD  is  estimated  to  be  $46,920  per 
spindle,  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD.' 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866";  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1 2929  (67  FR 
66316,-October  31,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-219-AD.      . 
Supersedes  AD  2002-22-05. 
Amendment  39-12929. 

Applicability:  All  Model  737-100.  -200, 
-200C.  -300.  -400.  and  -500  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approvat  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should' include  an  assessment  of  the 
effect  of  the  modirication.  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  flap  asymmetry  due  to 
fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap,  which  could  result  in 
reduced  control  or  loss  of  controllability  of 
Ihe  airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2002- 
22-05 

Repetitive  Inspections 

(a)  Do  general  visual  and  nondestructive 
test  (NDT)  inspe<;tions  of  each  carriage 
spindle  (two  on  each  flap)  of  the  left  and 
right  outboard  mid-flaps  to  find  cracks, 
fractures,  or  corrosion  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  as  applicable,  per  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-57A1277,  dated  )uly  25,  2002.  Repeat 
the  inspections  at  least  every  180  days  until 
paragraph  (b)  or  (c)  of  this  AD  is  done,  as 
applicable. 

(1)  Before  the  accumulation  of  12.000  total 
flight  cycles  or  8  years  in-service  on  new  or 
overhauled  carriage  swindles,  whichever  is 
first. 

(2)  Within  90  days  after  November  15,  2002 
(the'effective  date  of  AD  2002-22-05, 
amendment  39-12929). 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Action 

(b)  If  any  crack,  fracture,  or  corrosion  is 
found  during  any  inspection  required  by 
paragraph  (a)  of  this  AD:  Before  further  fiight, 
do  the  applicable  actions  for  that  spindle  as 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  per  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  737-57A1277,  dated 
)uly  25,  2002.  Then  repeat  the  inspections 
required  by  paragraph  (a)  of  this  AD  every 
12.000  flight  cycles  or  8  years,  whichever  is 
first,  on  the  overhauled  or  replaced  spindle 
only. 

(1)  If  any  corrosion  is  found  in  the  carriage 
spindle,  overhaul  the  spindle. 

(2)  If  any  crack  or  fracture  is  found  in  the 
carriage  spindly,  replace  with  a  new  or 
overhauled  carriage  spindle. 

Note  3:  Although  Boeing  Alert  Service 
Bulletin  737-57A1277.  dated  July  25,  2002, 


recommends  that  operators  report  inspection 
findings  of  any  crack  or  fracture  in  the 
carriage  spindle  to  the  manufacturer,  this  AD 
does  not  contain  such  a  reporting 
requirement. 

New  Requirements  of  This  AO 

Overhaul  or  Replacement 

(c)  Overhaul  or  replace,  as  applicable,  all 
four  carriage  spindles  (two  on  each  flap)  of 
I  he  left  and  right  outboard  mid-flaps  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD,  per  the  Work  Instructions 
of  Boeing  Alert  Service  Bulletin  737- 
57A1218,  Revision  3,  dated  )uly  25>  2002. 
Then  repeat  the  applicable  overhaul  or 
replacement  every  12,000  flight  cycles  or  8 
years,  whichever  is  first.  Accomplishment  of 
this  paragraph  ends  the  repetitive  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

(1)  For  Model  737-100,  -200,  and  -200C 
series  airplanes,  overhaul  or  replace  at  the 
later  of  the  times  specified  in  paragraphs 
(c)(l){i)  and  (c)(l)(ii)  of  this  AD. 

(i)  Before  the  accumulation  of  12,000  total 
flight  cycles  on  the  carriage  spindle,  or 
within  8  years  since  overhaul  of  the  spindle 
or  installation  of  a  new  spindle,  whichever 
is  first. 

(ii)  Within  1  year  after  the  effective  date  of 
this  AD. 

(2)  For  Model  737-300,  -400,  and  -500 
series  airplanes,  overhaul  or  replace  at  the 
later  of  the  times  specified  in  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  AD. 

(i)  Before  the  accumulation  of  12.000  total 
flight  cycles  on  the  carriage  spindle,  or 
within  8  years  since  overhaul  of  the  spindle 
or  installation  of  a  new  spindle,  whichever 
is  first. 

(ii)  Within  2  years  after  th^  effective  date 
of  this  AD. 

(d)  During  accomplishment  of  any 
overhaul  required  by  paragraph  (c)  of  this 
AD,  use  the  procedures  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD  during 
application  of  the  nickel  plating  of  the 
carriage  spindle  in  addition  to  those 
specified  in  Boeing  737  Standard  Overhaul 
Practices  Manual,  Chapter  20-42-09. 

(1)  Begin  the  hydrogen  embrittlement  relief 
bake  within  10  hours  after  application  of  the 
plating,  or  less  than  24  hours  after  the  current 
was  first  applied  to  the  part,  whichever  is 
first. 

(2)  The  maximum  thickness  of  the  nickel 
plating  that  is  deposited  in  any  one  plating/ 
baking  cycle  must  not  exceed  0.020  inch. 

(e)  Overhauling  or  replacing  the  carriage 
spindles  before  the  effective  date  of  this  AD, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-57A1277.  dated  July  25,  2002, 

.  is  considered  acceptable  for  compliance  with 
the  overhaul  or  replacement  specified  in 
paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
26.  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  03-4990  Filed  3-3-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Setrvice 

26  CFR  Parti 
[REG-10438S-01] 
RIN  1545-AY75 

Application  of  Nonnalization 
Accounting  Rules  to  Balances  of 
Excess  Deferred  Income  Taxes  and 
Accumulated  Deferred  Investment  Tax 
Credits  of  Public  UtilKles  Whose 
Generation  Assets  Cease  to  be  Public 
Utility  Property 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  on  the  normalization 
requirements  applicable  to  electric 
utilities  that  benefit  (or  have  benefitted) 
from  accelerated  depreciation  methods 
or  from  the  investment  tax  credit 
permitted  under  pre-1991  law.  The 
proposed  regulations  permit  a  utility 
whose  electricity  generation  assets  cease 
to  be  public  utility  property  to  return  to 
their  ratepayers  the  nonnalization 
reserves  for  excess  deferred  income 
taxes  (EDFTT)  and  accumulated  deferred 
investment  tax  credits  (ADITC))  with 
respect  to  those  assets.  This  document 
-also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  June  2,  2003. 
Requests  to  speak  and  oudines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  June  25,  2003,  at  10  a.m. 
must  be  received  by  June  2,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  {REG-104385-01),  room 
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5226,  Internal  Revenue  Service,  Post 
Office  Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand-delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:PA:RU  (REG-104385-01). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  conunents 
electronically  by  submitting  comments 
directly  to  the  IRS  Internet  site  at 
www.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
David  Selig,  at  (202)  622-3040; 
concerning  submissions  of  comments, 
the  hearing,  or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Treena  Garrett,  at  (202)  622- 
7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  relating  to 
the  normalization  requirements  of 
sections  168(f)(2)  and  168(i)(9)  of  the 
Internal  Revenue  Code  (Code),  section 
203(e)  of  the  Tax  Reform  Act  of  1986, 
Public  Law  99-514  (100  Stat.  2146),  and 
former  section  46(f)  of  the  Code.  The 
proposed  regulations  respond  to 
changes  in  the  electric  power  industry 
resulting  from  deregulation  of  electricity 
generation  facilities. 

Section  168  of  the  Code  permits  the 
use  of  accelerated  depreciation 
methods.  Section  168(f)(2)  provides, 
however,  that  accelerated  depreciation 
is  permitted  with  respect  to  public 
utility  property  only  if  the  taxpayer  uses 
a  normalization  method  of  accounting 
for  ratemaking  purposes. 

Under  a  normalization  method  of 
accounting,  a  utility  calculates  its 
ratemaking  tax  expense  using 
depreciation  that  is  no  more  accelerated 
than  its  ratemaking  depreciation 
(typically  straight-line).  In  the  early 
years  of  an  asset's  life,  this  results  in 
ratemaking  tax  expense  that  is  greater 
than  actual  tax  expense.  The  difference 
between  the  ratemaking  tax  expense  and 
the  actual  tax  expense  is  added  to  a 
reserve  (the  accumulated  deferred 
federal  income  tax  reserve,  or  ADFIT). 
The  difference  between  ratemaking  tax 
expense  and  actual  tax  expense  is  not 
permanent  and  reverses  in  the  later 
years  of  the  asset's  life  when  the 
ratemaking  depreciation  method^ 
provides  larger  depreciation  deductions 
and  lower  tax  expense  than  the 


accelerated  method  used  in  computing 
actual  tax  expense. 

This  accounting  treatment  prevents 
the  immediate  flowthrough  to  utility 
r^epayers  of  the  reduction  in  current 
taxes  resulting  from  the  use  of 
accelerated  depreciation.  Instead,  the 
reduction  is  treated  as  a  deferred  tax 
expense  that  is  collected  from  current 
ratepayers  through  utility  rates,  and 
thus  is  available  to  utilities  as  cost-ft«e 
investment  capital.  When  the 
accelerated  method  provides  lower 
depreciation  deductions  in  later  years, 
only  the  ratemaking  tax  expense  is 
collected  from  ratepayers  and  the 
difference  between  actual  tax  expense 
and  ratemaking  tax  expense  is  charged 
to  ADFIT,  depleting  the  utility's  stock  of 
cost-free  capital. 

Excess  Deferred  Income  Tax 

The  Tax' Reform  Act  of  1986  reduced 
the  highest  corporate  tax  rate  from  46 
percent  to  34  percent.  The  excess 
deferred  federal  income  tax  (EDFIT) 
reserve  is  the  balance  of  the  deferred  tax 
reserve  immediately  before  the  rate 
reduction  over  the  balance  that  would 
have  been  held  in  the  reserve  if  the  34 
percent  rate  had  been  in  effect  for  prior 
periods.  The  EDFIT  reserves  were 
amounts  that  utilities  had  collected 
from  ratepayers  to  pay  future  taxes  that, 
as  a  result  of  the  reduction  in  corporate 
tax  rates,  would  not  have  to  be  paid. 

Section  203(e)  of  the  Tax  Reform  Act 
of  1986  specifies  the  manner  in  which 
the  EDFIT  reserve  can  be  flowed 
through  to  ratepayers  under  a 
normalization  method  of  accounting.  It 
provides  that  the  EDFIT  reserve  may  be 
reduced,  with  a  corresponding 
reduction  in  the  cost  of  service  the 
utility  collects  from  ratepayers,  no  more 
rapidly  than  the  EDFIT  reserve  would 
be  reduced  under  the  average  rate 
assumption  method  (ARAM).  For 
taxpayers  that  did  not  have  adequate 
data  to  apply  the  average  rate 
assumption  method,  subsequent 
guidance  permitted  use  of  the  reverse 
South  Georgia  method  as  an  alternative. 
In  general,  both  the  average  rate 
assumption  method  and  the  reverse 
South  Georgia  method  spread  the 
flowthrough  of  the  EDFFT  reserve  over 
the  remaining  lives  of  the  property  that 
gave  rise  to  the  excess. 

Accumulated  Deferred  Investment  Tax 
Credits  (ADITC]  ^ 

Former  section  46  of  the  Code 
similarly  limited  the  ability  of 
ratepayers  to  benefit  frtjm  the 
investment  tax  credit  determined  under 
that  section.  Under  former  section 
46(f)(2),  an  electing  utility  could  flow 
through  the  investment  credit  ratably 


(that  is;  could  reduce  the  cost  of  service 
collected  from  ratepayers  by  a  ratable 
portion  of  the  credit)  over  the 
investment's  regulatory  life.  Tha  balance 
of  the  credit  remaining  to  be  flowed 
through  to  ratepayers  would  be  held  in 
a  reserve  for  accumulated  deferred 
investment  tax  credits  (ADITC).  If  the 
utility  elected  ratable  flowthrough  of  the 
credit,  the  rate  base  (the  amount  on 
which  the  utility  is  permitted  to  collect 
a  return  from  ratepayers)  could  not  be 
reduced  by  reason  of  any  portion  of4he 
credit. 

Deregulation  of  Generation  Assets 

When  the  normalization  provisions 
were  added  to  the  Internal  Revenue 
Code,  electric  utilities  were  vertically 
integrated  to  include  generation, 
transmission,  and  distribution 
functions.  Accelerated  depreciation, 
investment  credits,  and  normalization 
enhanced  the  cash  flow  needed  to 
acqufre  and  construct  new  generation 
assets.  Driven  by  changes  in  technology 
and  economics,  however,  the  electric 
industry  has  been  undergoing 
substantial  changes.  Many  utilities  have 
been  selling  generation  assets  to  new 
entities  that  are  not  subject  to  rate  of 
return  regulation  and  are  becoming 
transmission  and  distribution  (or 
distribution-only)  companies.  In  many 
cases,  the  deregulation  of  generation 
assets  is  occurring  before  the  EDFIT  and 
ADITC  reserves  associated  with  those 
assets  have  been  flowed  through  to 
ratepayers. 

The  Service  has  issued  a  number  of 
private  letter  rulings  holding  that 
flowthrough  of  the  EDFIT  and  ADITC 
reserves  associated  with  an  asset  is  not 
permitted  after  the  asset's  deregulation, 
whether  by  disposition  or  otherwise. 
These  rulings  were  based  on  the 
principle  that  flowthrough  is  permitted 
only  over  the  asset's  regulator^'  life  and 
when  that  life  is  terminated  by 
deregulation  no  further  flowthrough  is 
permitted.  After  further  consideration, 
the  Service  and  Treasury  have 
concluded  that  neither  former  sectioiT 
46(f)(2)  nor  section  203(e)  of  the  Tax 
Reform  Act  suggests  that  the  EDFIT  and 
ADITC  reserves  should  not  ultimately 
be  flowed  through  to  ratepayers. 
Instead,  Congress  provided  a  schedule 
for  flowing  through  the  reserves  so  that 
utilities  would  have  the  benefit  of  cost- 
free  capital  for  a  predictable  period. 

The  proposed  regulations  provide  that 
utilities  whose  generation  assets  cease 
to  be  public  utility  property,  whether  by 
disposition,  deregulation,  or  otherwise, 
may  continue  to  flow  through  EDFIT 
and  ADITC  reserves  associated  with 
those  assets  without  violating  the 
normalization  rules.  The  rate  of 
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flowthrough  is  limited,  however,  to  the 
rate  that  would  have  been  permitted  if 
the  assets  had  remained  public  utility 
property  and  the  taxpayer  had 
continued  to  use  a  normalization 
method  of  accounting  (or  ratable 
flowthrough  of  the  credit)  with  respect 
to  the  assets.  This  result  does  not 
impose  on  utilities  any  burden 
unanticipated  prior  to  deregulation  and 
7)rovides  the  flow-through  originally 
anticipated  by  ratepayers,  utility 
commissions,  and  utilities. 

Comments  Requested 

In  addition  to  comments  relating  to 
this  notice  of  proposed  rulemaking, 
comments  are  requested  on  the  proper 
disposition  of  tax  reserves  (ADFIT, 
EDFIT,  and  ADITC)  under  the  following 
set  of  facts.  Regulated  transmission 
assets  from  several  public  utilities 
(related  or  otherwise)  are  transferred  to 
a  utrlity  partnership.  This  partnership  is 
created  solely  as  a  transmission 
company.  The  transaction  is  subject  to 
section  721  of  the  Code.  The 
transmission  assets  are  public  utility 
property  before  the  transfer  and  will  be 
public  utility  property  after  the  transfer, 
is  there  a  normalization  violation  if  the 
deferred  tax  reserves  are  transferred  to 
the  new  transmission  company's 
regulated  books  and  are  considered  in 
setting  rates  for  the  new  transmission 
company?  Alternatively,  is  there  a 
normalization  violation  if  the  deferred 
tax  reserves  remain  on  the  transferors' 
regulated  books  and  are  considered  in 
setting  their  rates?  , 

In  addition,  the  proposed  regulations 
do  not  address  the  treatment  of 
deregulated  assets  under  former  section 
46(f)(1)  (relating  to  the  use  of  the 
investment  credit  to  reduce  the  rate  base 
of  electing  taxpayers).  Comments  are 
also  requested  on  this  issue. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  apply 
to  property  that  becomes  deregulated 
generation  property  after  March  4,  2003. 
In  addition,  a  utility  may  elect  to  apply 
the  proposed  rules  to  property  that 
becomes  deregulated  generation 
property  on  or  before  March  4,  2003. 
The  election  is  made  by  attaching  a 
written  statement  to  the  utility's  return 
for  the  tax  year  in  which  the  proposed 
rules  are  published  as  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
signihcant  regulatory  action  as  deflned 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 


Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  (in  the 
manner  described  in  the  ADDRESSES 
caption)  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  Treasury  and 
IRS  specifically  request  comments  on 
the  clarity  of  the  proposed  regulations 
and  how  they  may  be  made  clearer  and 
easier  to  understand. 

A  public  hearing  has  been  scheduled 
for  June  25,  2003,  at  10  a.m.  in  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  30  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  by  )une  2, 
2003. 

A  period  of  10, minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  h^e  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  Selig,  Office  of  the 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  Section  1.46-6  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  1 .46-6    Limitation  in  case  of  certain 
regulated  companies. 


(k)  Treatment  of  accumulated 
deferred  investment  tax  credits  upon  the 
deregulation  of  regulated  generation 
assets — (1)  Scope."  This  paragraph  (k) 
provides  rules  for  the  application  of 
former  section  46(0(2)  of  the  Internal 
Revenue  Code  with  respect  to  public 
utility  property  that  is  used  in  electric 
generation  and  ceases,  whether  by 
disposition,  deregulation,  or  otherwise, 
to  be  public  utility  property 
(deregulated  generation  property). 

(2)  Amount  of  reduction.  If  public 
utility  property  of  a  taxpayer  becomes 
deregulated  generation  property  to 
which  this  section  applies,  the 
reduction  in  the  taxpayer's  cost  of 
service  permitted  under  former  section 
46(f)(2)  is  equal  to  the  amount  by  which 
the  cost  of  service  could  be  reduced 
under  that  provision  if  all  such  property 
had  remained  public  utility  property  of 
the  taxpayer  and  the  taxpayer  had 
continued  to  reduce  its  cost  of  service 
by  a  ratable  portion  of  the  credit  with 
respect  to  such  property. 

(3)  Cross  reference.  See  §  1.168(i)-(3) 
for  rules  relating  to  the  treatment  of 
balances  of  excess  deferred  income 
taxes  when  utilities  dispose  of  regulated 
generation  assets. 

(4)  Effective  date—[i)  General  rule. 
This  paragraph  (k)  applies  to  property 
that  becomes  deregulated  generation 
property  after  March  4,  2003. 

(ii)  Election  for  retroactive 
application.  A  utility  may  elect  to  apply 
this  paragraph  (k)  to  property  that 
becomes  deregulated  generation 
property  on  or  before  March  4,  2003. 
The  election  is  made  by  attaching  the 
statement  "ELECTION  UNDER  §  1.46- 
6{k)"  to  the  taxpayer's  return  for  the  tax 
year  in  which  this  paragraph  (k)  is 
published  as  a  final  regulation. 

Par.  3.  Section  1.168(i)-3  is  added  to 
read  as  follows: 


§1.168(iH3)    Treatment  of  Mcess  deferred 
income  tax  reserve  upon  disposition  of 
regulated  generation  assets. 

(a)  Scope.  This  section  provides  rules 
for  the  application  of  section  203(e)  of 
the  Tax  Reform  Act  of  1986,  Public  Law 
99-514  (100  Stat.  2146)  with  respect  to 
public  utility  property  that  is  used  in 
electric  generation  and  ceases,  whether 
by  disposition,  deregulation,  or 
otherwise,  to  be  public  utility  property 
(deregulated  generation  property). 

(b)  Amount  of  reduction.  If  public 
utility  property  of  a  taxpayer  becomes 
deregulated  generation  property  to 
which  this  section  applies,  the 
reduction  in  the  taxpayer's  excess  tax 
reserve  permitted  under  section  203(e) 
of  the  Tax  Reform  Act  of  1986  is  equal 
to  the  amount  by  which  the  reserve 
could  be  reduced  under  that  provision 
if  all  such  property  had  remained  public 
utility  property  of  the  taxpayer  and  the 
taxpayer  had  continued  use  of  its 
normalization  method  of  accounting 
with  respect  to  such  property. 

(c)  Cross  reference.  See  §  1.46-6(k)  for 
rules  relating  to  the  treatment  of 
accumulated  deferred  investment  tax- 
credits  when  utilities  dispose  of 
regulated  generation  assets. 

(d)  Effective  date— (1)  General  rule. 
This  section  applies  to  property  that 
becomes  deregulated  generation 
property  after  March  4,  2003. 

(2)  Election  for  retroactive 
application.  A  taxpayer  may  elect  to 
apply  this  section  to  property  that 
becomes  deregulated  generation 
property  on  or  before  March  4,  2003. 
The  election  is  made  by  attaching  the 
statement  "ELECTION  UNDER 
§  1.168(i)-3"  to  the  taxpayer's  return  for 
the  tax  year  in  which  this  section  is 
published  as  a  final  regulation. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  03-4885  Filed  3-3-03;  8:45  am] 

BILLINQ  CODE  4S30-01-I> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 
[WY-031-FOR] 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  Wyoming 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Wyoming 
proposes  revisions  to  its  coal  rules  about 
roads,  mine  facilities,  and  excess  spoil. 
Wyoming  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  clarify 
ambiguities. 

This  document  gives  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  m.s.t.,  April  3,  2003.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  March  31,  2003.  We  will 
accept  requests  to  speak  until  4  p.m., 
m.s.t.,  on  March  19,  2003. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  l)elow. 

You  may  review  copies  of  the 
Wyoming  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's  (OSM) 
Casper  Field  Office. 

Guy  Padgett,  Casper  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  100  East  "B  "  Street, 
Federal  Building.  Room  2128,  Casper, 
Wyoming  82601-1918,  307/261-6550, 
Internet:  GPadgett@osmre.gov. 
Dennis  Hemmer,  Department  of 
Environmental  Quality,  Herschler 
Building,  4th  Floor  West,  Cheyenne, 
Wyoming  82002,  307/777-7682, 
Internet:  dhemmer@state.wy.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550. 
Internet:  GPadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Wyoming  Program 
n.  Description  of  the  Proposed  Amendment 
m.  Public  Comment  Procedures 
IV.  Procedural  Detenninations 

I.  Background  of  the  Wyoming  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regiUation  of  surface  coal  mining  and 


reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regidation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  [the]  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  [the]  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Wyoming 
program  on  November  26. 1980.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  in 
the  November  26,  1980,  Federal 
Register  (45  FR  78637).  You  can  also 
find  later  actions  concerning  Wyoming's 
program  and  program  amendments  at  30 
CFR  950.12,  950.15,  950.16,  and  950.20. 

n.  Description  of  the  Proposed 
Amendment  ' 

By  letter  dated  November  28,  2002,     • 
Wyoming  sent  us  a  proposed 
amendment  to  its  program, 
(administrative  record  number  WY-36- 
1)  under  SMCRA  (30  U.S.C.  1201  et 
seq.).  Wyoming  sent  the  amendment  in 
response  to  a  30  CFR  part  732  letter 
dated  February  21, 1990,  and  an  October 
3, 1990,  follow-up  letter  (administrative 
record  numbers  WY-36-6  and  WY-36- 
7)  that  we  sent  to  Wyoming,  and  to 
include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

Specifically,  Wyoming  proposes  to 
revise  the  following  Coal  Rules: 

(1)  Chapter  1,  Section  2,  and  Chapter 
2,  Section  2(a)  and  (b),  miscellaneous 
revisions  regarding  use  of  the  terms, 
"primary"  and  "ancillary"  roads  and 
"mine  facilities;"  (2)  Chapter  1,  Section 
2(bu),  definition  of  public  road;  (3) 
Chapter  1,  Section  2(bz),  definition  of 
road;  (4)  Chapter  2,  Section  2(b)(i)(D)(V). 
maps  and  plans;  (5)  Chapter  2,  Section 
2(a)  and  (b),  permit  applications;  (6) 
Chapter  2,  Section  2(b)(xix),  road 
systems;  (7)  Chapter  4,  Section  2(j).  road 
classification  system;  (8)  Chapter  4, 
Section  2(j){v),  performance  standards;  , 
(9)  Chapter  4.  Section  2{j){v). 
reclamation:  (10)  Chapter  4,  Section 
2(j)(i)(A),  and  2(j)(ii),  roads  and  other 
transportation  facilities;  (11)  Chapter  4, 
Section  l(a){v),  access  roads  and 
haulage  roads;  (12)  Chapter  4.  Section 
2(j)(vii),  primary  roads;  (13)  Chapter  4, 
Section  2(j),  exemptions  concerning 
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roads;  (14)  Chapter  4.  Section  2(m). 
disposal  of  mjne  facilities:  (15)  Chapter 
4,  Section  2{c).  topsoil,  subsoil, 
overburden,  and  refuse:  (16)  Chapter  5, 
Section  7(a)(ii),  remining:  and  (17) 
Chapter  18.  Section  3(c)(xvii), 
3(d)(vi)(A),  and  3(d)(ix),  consistent  use 
of  the  Office  of  Surface  Mining's  road 
classification  system. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Wyoming  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
■  period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Casper  Field  Office  may  not  be  logged 
in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
WY-031-FOR."  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  307/ 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 


Public  Hearing 

If  vou  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.s.t.  on  March  19,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an  > 

opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  fust  ice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 


actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA'(30  U.S.C.  1253  and  12.'55)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175.  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  goverimient  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
goverrmients  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secreta^ 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 


Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  woiild  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coxmterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  goverrunent  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  950 

Intergovernmental  relations,  Sur&ce 
mining,  Underground  mining.  ,  . 

Dated:  January  6,  2003. 
Allen  D.  Klein, 

Regional  Director.  Western  Regional 
Coordinating  Center 
[PR  Doc.  03-4970  Filed  3-3-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Dockat  No.  030221039-3039-01;  I.D. 
081602B] 

RIN0648-AQ04 

Taldng  of  Marine  Mammals  Incidental 
to  Commercial  Rshing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marme  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request,  for 

comments 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  that  implement  the  Atlantic 
Large  Whale  Take  Reduction  Plan 
(ALWTRP)  to  identify  gear 
modifications  that  sufficiently  reduce 
the  risk  of  entanglement  to  western 
North  Atlantic  right  whales  (right 
whales)  imder  the  Dynamic  Area 
Management  (DAM)  program  and,  as 
such,  would  allow  NMFS  to  utilize  the 
option  of  allowing  gear  with  certain 
modifications  within  a  DAM  zone. 
Specifically,  NMFS  proposes  to  identify 
Seasonal  Area  Management  (SAM) 
anchored  gillnet  and  lobster  trap/pot 
gear  as  gear  that  could  be  allowed 
within  a  DAM  zone.  NMFS  also 
includes  in  this  proposed  rule  a 


provision  to  clarify  one  of  the  SAM  gear 
modification  requirements  (600  lb 
(272.4  kg)  weak  link)  for  lobster  trap 
gear  in  Northern  Inshore  State  Lobster 
Waters  and  Northern  Nearshore  Lobster 
Waters  that  overlap  with  a  SAM  area. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  5  p.m.  EST  on  April 
3,  2003. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Mary  Colligan, 
Assistant  Regional  Administrator  for 
Protected  Resources,  Protected 
Resources  Division,  NMFS,  Northeast 
Region,  1  Blackburn  Dr.,  Gloucester,  MA 
0l930.  Comments  will  not  be  accepted 
if  sent  via  e-mail  or  Internet.  Copies  of 
the  draft  Environmental  Assessment/ 
Regulatory  Impact  Review  for  this 
action  can  be  obtained  from  the 
ALWTRP  website  listed  under  the 
Electronic  Access  portion  of  this 
document.  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  meeting 
simamaries.  and  progress  reports  on 
implementation  of  the  ALWTRP  may  be 
obtained  by  writing  Diane  Borggaard, 
NMFS,  Northeast  Region,  1  Blackburn 
Dr.,  Gloucester,  MA  01930  or  Katherine 
Wang,  NMFS,  Southeast  Region,  9721 
Executive  Center  Dr.,  St.Petersburg,  FL 
33702-2432.  For  additional  ADDRESSES 
and  web  sites  for  document  availability 
see  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard,  NMFS,  Northeast 
Region,  978-281-9145;  or  Patricia 
Lawson,  NMFS,  Office  of  Protected 
Resources.  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

t 

Several  of  the  background  dociunents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.nmfs.gov/whaletrp/.  Copies 
of  the  most  recent  marine  mammal  stock 
assessment  reports  may  be  obtained  by 
writing  to  Richard  Merrick,  NMFS.  166 
Water  St.,  Woods  Hole,  MA  02543  or 
can  be  downloaded  from  the  Internet  at 
http://www.wh.whoi.edu/psb/ 
sar2001.pdf.  In  addition,  copies  of  the 
docimients  entitled  "Defining  Triggers 
for  Temporary  Area  Closiu^s  to  Protect 
Right  Whales  from  Entanglements: 
Issues  and  Options"  and  "Identification 
of  Seasonal  Area  Management  Zones  for 
North  Atlantic  Right  Whale 
Conservation"  are  available  by  writing 
to  Diane  Borggaard,  NMFS,  Northeast 
Region,  1  Blackburn  Dr.,  Gloucester,  MA 
01930  or  can  be  downloaded  from  the 
Internet  at  http://www.nero.nmfs.gov/ 
whaletrp/. 
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Background 

The  ALWTRP  (50  CFR  229.32)  is  a 
muhi-faceted  plan  that  includes  area 
closures',  gear  requirements  in  areas 
open  to  fixed  gear  fishing,  gear  research 
to  develop  new  modifications  to  current 
practices  and/or  fishing  techniques,  a 
right  whale  Sighting  Advisory  System, 
and  a  disentanglement  program  to  ft-ee 
whales  caught  in  fishing  gear. 

As  part  of  the  ALWTRP.  NMFS  issued 
a  final  rule  to  implement  the  Dynamic 
Area  Management  (DAM)  program  (67 
FR  1133.  January  9.  2002:  67  PR  65722. 
October  28.  2002),  which  clarified  its 
authority  under  50  CFR  229.32  to 
temporarily  restrict- the  use  of  lobster 
traps  and/ or  anchored  gillnet  gear  in 
areas  where  right  whales  aggregate.  The 
DAM  program  establishes  criteria  and 
procedures  to  temporarily  restrict 
lobster  trap  and  anchored  gillnet  gear  on 
'  an  expedited  basis  within  defined  areas 
(i.e.  DAM  zone)  north  of  40°  N.  latitude 
in  order  to  further  reduce  risk  of 
entanglement  to  right  whales  by  such 
gear.  When  the  criteria  for  establishing 
a  DAM  zone  are  triggered,  NMFS  may 
implement  fishing  restrictions  within 
the  DAM  zone  through  publication  in 
the  Federal  Register. 

Factors  NMFS  would  consider  in 
deciding  what  restrictions  to  implement 
within  the  DAM  zone  include:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea.  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data.  Once 
a  DAM  zone  is  identified,  the 
regulations  allow  NMFS  to:  (1)  require 
the  removal  of  all  lobster  trap  and 
anchored  gillnet  fishing  gear  for  a  15- 
day  period;  (2)  allow  modified  lobster 
trap  and  anchored  gillnet  gear  within  a 
DAM  zone  for  a  15-day  period;  and/ or 
(3)  issue  an  alert  to  fishermen  requesting 
the  voluntary  removal  of  all  lobster  trap 
and  anchored  gillnet  gear  for  a  15-day 
period,  and  asking  fishermen  not  to  set 
any  additional  gear  in  the  DAM  zone 
duri^ig  the  15-day  period.  NMFS  may 
either  extend  or  shorten  the  duration  of 
the  DAM  zone  depending  on  the 
presence  or  absence  of  right  whales  in 
the  DAM  zone. 

While  the  DAM  final  rule  did 
envision,  at  some  point  in  the  future, 
that  DAM  zones  could  be  implemented 
with  gear  modifications,  it  did  not 
identify  specific  gear  modifications  that 
would  sufficiently  reduce  the  risk  of 
entanglement  to  right  whales.  Therefore, 
no  gear  modifications  were  included 
within  the  analysis  that  supported  the 
DAM  rulemaking.  This  proposed  rule 
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would  identify  acceptable  gear  that 
could  be  allowed  under  the  DAM 
program.  This  proposed  rule,  if  adopted, 
would  complete  the  regulatory  actions 
planned  and  described  in  the  recent 
amendments  to  the  ALWTRP.  which 
included  the  Seasonal  Area 
Management  (SAM)  program  (67  FR 
1142.  January  9,  2002;  67  FR  65722. 
October  28,  2002).  expanded  gear 
modifications  (67  FR  1300.  January  10. 
2002;  67  FR  15493.  April  2.  2002),  as 
well  as  the  DAM  program. 

Proposed  Lobster  Trap  and  Anchored 
Gillnet  Gear  Modifications  for  Use  in 
DAM  Zones 

On  January  9.  2002,  NMFS 
established  a  SAM  program  (67  FR 
1142)  to  protect  predictable  annual 
congregations  of  right  whales  in  the 
waters  east  of  Cape  Cod  and  seaward  to 
the  outer  limits  of  the  Exclusive 
Economic  Zone  (EEZ).  Under  the  SAM 
program,  NMFS  defined  two  areas  (SAM 
West  and  SAM  East)  and  required  gear 
modifications  for  lobster  trap  and 
anchored  gillnet  gear  within  these 
defined  areas.  The  interim  final  rule 
restricts  lobster  trap  and  anchored 
gillnet  gear  set  within  each  SAM  area  to 
those  types  designated  as  Level  II  or 
Low  Risk  Gear,  which  is  defined  as  gear 
where  death  or  serious  injury  resulting 
from  entanglement  would  be  highly 
unlikely.  The  requirements  under  the 
SAM  program  are  more  stringent  than, 
and  in  addition  to.  the  gear 
modifications  currently  required  under 
the  ALWTRP  for  Northern  Inshore  State 
Lobster  Waters.  Northern  Nearshore 
Lobster  Waters.  Offshore  Lobster 
Waters,  and  Other  Northeast  Gillnet 
Waters. 

The  information  and  analysis 
provided  in  the  proposed  rule  for  the 
SAM  program  (66  FR  59394.  November 
28,  2001)  demonstrates  that  the  gear 
modifications,  including  replacing 
floating  line  with  neutrally  buoyant 
and/or  sinking  line,  installing  additional 
weak  links,  reducing  breaking  strengths 
for  weak  links  and  limiting  the  number 
of  buoy  lines  (i.e.  allowing  only  one 
buoy  line)  prevent  serious  injury  or 
mortality  to  right  whales.  NMFS 
estimated  that  the  SAM  requirements 
resulted  in  approximately  an  85-percent 
reduction  in  floating  line  for  offshore 
lobster  gear  and  50-percent  reduction  in 
vertical  line  for  gillnet  and  lobster  gear. 
Thus,  the  SAM  gear  modifications 
reduce  both  the  potential  for  interaction 
through  a  significant  reduction  in 
Jloating  and  vertical  line,  and  the 
potential  for  serious  injury  or  mortality 
through  the  incorporation  of  additional 
weak  links  at  reduced  breaking 
strengths. 


As  the  DAM  program  was  developed 
in  advance  of  the  SAM  program,  NMFS 
was  not  able  to  identify  or  analyze  SAM 
gear  as  part  of  the  DAM  program.  This 
proposed  rule  identifies  and  analyzes 
the  SAM  gear  as  gear  that  could  be  used 
under  the  DAM  program.  NMFS 
believes  that  Level  II  or  Low  Risk  gear 
modifications  are  appropriate  to  allow 
in  a  DAM  zone  because  this  gear  has 
been  determined  to  sufficiently  reduce 
risk  of  entanglement  of  right  whales. 
NMFS  maintains  that  the  data  available 
and  presented  in  the  SAM  proposed 
rule  provides  sufficient  evidence  that 
fishing  with  SAM  modified  gear  in  a 
DAM  zone  is  unlikely  to  result  in 
serious  injury  or  mortality  of  a  right 
whale. 

This  proposed  rule  would  identify 
SAM  modified  gear  as  gear  that  could  be 
allowed  under  the  DAM  program. 
NMFS  analyzed  additional  management 
alternatives  when  deciding  which  type 
of  gear  modification  to  allow  within  the 
DAM  zone  (see  ADDRESSES  section  for  a 
copy  of  the  Environmental  Assessment 
(EA)  and  Classification  section's 
summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  describes 
other  alternatives  considered).  NMFS 
seeks  comments  from  the  public  on  this 
proposed  rule  and  these  alternatives. 

Tne  proposed  gear  modifications  to 
the  ALWTRP  DAM  program  are 
described  below.  These  requirements 
are  more  stringent  than,  and  in  addition 
to,  the  gear  modifications  currently 
required  under  the  ALWTRP  for  the 
Offshore  Lobster  Waters,  Northern 
Nearshore  Lobster  Waters,  Southern 
Nearshore  Lobster  Waters.  Northern 
Inshore  State  Lobster  Waters.  Great 
South  Channel  Restricted  Lobster  Area 
(July  1  through  March  31).  Stellwagen 
Bank/Jeffreys  Ledge  Restricted  Area 
(lobster  trap  and  gillnet  area 
descriptions).  Cape  Cod  Bay  Restricted 
Area  (lobster  trap  and  gillnet  area 
descriptions:  May  16  through  December 
31).  Great  South  Channel  Restricted 
Gillnet  Area  (July  1  through  March  31). 
Great  South  Channel  Sliver  Restricted 
Area  (July  1  through  March  31).  Mid- 
Atlantic  Coastal  Waters  (gillnet  area 
description)  and  Other  Northeast  Gillnet 
Waters  and  are  consistent  with  the  gear 
restrictions  implemented  under  the 
SAM  program.  Time  periods  are 
incorporated  to  clarify  when  critical 
habitat  areas  are  subject  to  the  DAM 
program,  which,  as  described  (66  FR 
50160.  October  2.  2001;  67  FR  1142. 
January  9,  2002)  and  implemented  by 
NMFS,  are  time  periods  when  the 
requirements  for  critical  habitat  areas 
are  no  more  conservative  than  the 
surrounding  waters.  Additionally, 
proposed  SAM  gear  modification 


requirements  under  the  DAM  program 
are  applicable  to  ALWTRP  management 
areas  north  of  40°  N.  latitude  where  a 
DAM  zone  could  be  triggered. 

Lobster  Trap  Gear 

In  addition  to  the  universal  gear  and 
gear  marking  requirements,  fishermen 
utilizing  lobster  trap  gear  within  the 
portion  of  the  Northern  Nearshore 
Lobster  Waters.  Southern  Nearshore 
Lobster  Waters,  Northern  Inshore  State 
Lobster  Waters.  Cape  Cod  Bay  Restricted 
Area  (May  16  through  December  31), 
and  Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area  that  overlap  with  a 
DAM  zone  may  be  required  to  utilize  all 
the  following  gear  modifications  when  a 
DAM  zone  is  in  effect: 

1.  Groundlines  and  buoy  lines  must 
be  made  entirely  of  either  sinking  or 
neutrally  buoyant  line.  Floating 
groundlines  and  buoy  lines  are 
prohibited; 

2.  A  weak  link  with  a  maximum 
breaking  strength  of  600  lb  (272.4  kg] 
must  be  placed  at  all  buoys;  and 

3.  Fishermen  utilizing  lobster  trap 
gear  within  the  DAM  zone  must  have  no 
more  than  one  buoy  line  per  trawl 
string.  This  buoy  line  must  be  at  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
Set. 

In  addition  to  the  universal  gear  and 
gear  marking  requirements,  fishermen 
utilizing  lobster  trap  gear  within  the 
portion  of  the  Great  South  Channel 
Restricted  Lobster  Area  (July  1  through 
March  31)  and  Offshore  Lobster  Waters 
Area  that  overlap  with  a  DAM  zone  may 
be  required  to  utilize  all  the  following 
gear  modifications  when  a  DAM  zone  is 
in  effect: 

1.  Groundlines  and  buoy  lines  must 
be  made  of  either  sinking  or  neutrally 
buoyant  line.  Floating  groundlines  and 
buoy  lines  are  prohibited; 

2.  A  weak  link  with  a  maximum 
breaking  strength  of  1.500  lb  (680.4  kg) 
must  be  placed  at  all  buoys;  and 

3.  Fishermen  utilizing  lobster  trap 
gear  within  the  DAM  zone  must  have  no 
more  than  one  buoy  line  per  trawl 
string.  This  buoy  line  must  be  at  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
set. 

Anchored  Gillnet  Gear 

In  addition  to  the  universal  gear  and 
gear  marking  requirements,  fishermen 
utilizing  anchored  gillnet  gear  within 
the  portion  of  the  Other  Northeast 
Gillnet  Waters,  Cape  Cod  Bay  Restricted 
Area  (May  16  through  December  31). 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area.  Great  South  Channel 
Restricted  Gillnet  Area  (Jidy  1  through 


March  31).  Great  South  Channel  Sliver 
Restricted  Area  Qufy  1  through  March 
31),  and  Mid- Atlantic  Coastal  Waters 
that  overlap  with  a  DAM  zone  may  be 
required  to  utilize  all  the  following  gear 
modifications  when  a  DAM  zone  is  in 
effect: 

1.  Groundlines  and  buoy  lines  must 
be  made  of  sinking  or  neutrally  buoyant 
line.  Floating  groundlines  and  buoy 
lines  are  prohibited; 

2.  A  weak  link  with  a  maximum 
breaking  strength  of  1,100  lb  (498.8  kg) 
must  be  placed  at  all  buoys; 

3.  Each  net  panel  must  have  a  total  of 
5  weak  links  with  a  maximum  breaking 
strength  of  1,100  lb  (498.8  kg)  each.  Net 
panels  are  typically  50  fathoms  in 
length,  but  the  weeik  link  requirements 
would  apply  to  all  variations  in  panel 
size.  These  weak  links  must  include  3 
floatline  weak  links.  The  placement  of 
the  weak  links  on  the  floatline  must  be 
as  follows:  one  at  the  center  of  the  net 
panel  and  one  each  as  close  as  possible 
to  each  of  the  bridle  ends  of  the  net 
panel.  The  remaining  2  weak  links  must 
be  placed  in  the  center  of  each  of  the  up 
and  down  lines  at  the  panel  ends; 

4.  Fishermen  utilizing  gillnets  within 
the  DAM  zone  must  have  no  more  than 
one  buoy  line  per  net  string.  This  buoy 
line  must  be  at  the  northern  or  western 
end  of  the  gillnet  string  depending  on 
the  direction  of  the  set;  and 

5.  All  anchored  gillnets.  regardless  of 
the  number  of  net  panels,  must  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (10.0  kg) 
Danforth  style  anchor  at  each  end  of  the 
net  string. 

Clarification  of  Weak  Link 
Requirement  for  Northern  Inshore  State 
Lobster  Waters  and  Northern 
Nearshore  Lobster  Waters  that  Overlap 
with  SAM  Areas 

NMFS  includes  in  this  proposed  rule 
a  provision  clarifying  that  lobster  trap 
gear  in  Northern  Inshore  State  Lobster 
Waters  and  Northern  Nearshore  Lobster 
Waters  that  overlap  with  a  SAM  area 
must  have  a  weak  link  with  a  maxim»«n 
breaking  strength  of  600  lb  (272.4  kg)  at 
all  buoys.  Prior  to  the  SAM  rulemaking, 
the  ALWTRP  regulations  already 
required  a  600  lb  (272.4  kg)  weait  Unk 
for  all  lobster  gear  in  the  Northern 
Nearshore  Lobster  Waters,  and  it  was 
one  of  a  suite  of  required  options  in  the 
Northern  Inshore  State  Lobster  Waters. 
Although  the  proposed  rule  for  SAM 
discussed  the  relationship  between  the 
proposed  SAM  restrictions  and  the 
existing  gear  requirements  within  the 
ALWTRP,  the  description  of  the  SAM 
lobster  trap  gear  requirements  did  not 
explicitly  articulate  the  weak  link 
requirement  for  the  portions  of  the 


Northern  Inshore  State  Lobster  Waters 
and  Northern  Nearshore  Lobster  Waters 
overlapped  by  the  SAM  areas.  NMFS 
noted  this  discrepancy  in  the  preamble 
to  the  SAM  interim  final  rule  (67  FR 
1142,  January  9,  2002)  and  intended  to 
correct  this  oversight  in  the  interim  final 
rule.  However,  although  NMFS 
discussed  these  changes  in  the  preamble 
of  the  interim  final  rule,  NMFS 
inadvertently  omitted  this  clarification 
from  the  regulatory  text  of  the  SAM 
interim  final  rule.  To  dispel  confusion 
NMFS  may  have  caused  in  the  SAM 
rulemaking,  this  action  would  amend 
the  ALWTRP  regulations  to  state 
explicitly  that  lobster  trap  gear  in 
Northern  Inshore  State  Lobster  Waters 
and  Northern  Nearshore  Lobster  Waters 
that  overlap  with  a  SAM  area  must  have 
a  weak  link  with  a  maximum  breaking 
strength  of  BOO  lb  (272.4  kg)  at  all  buoys 
as  part  of  the  required  SAM  gear 
modifications. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

Tnis  proposed  rule  would  identify 
gear  modifications  that  sufficiently 
reduce  the  risk  of  entanglement  to  right,, 
whales  under  the  DAM  program.  The 
objective  of  this  proposed  rule,  issued 
pursuant  to  section  1 18  of  the  Marine 
Mammal  Protection  Act  (MMPA).  is  to 
reduce  the  level  of  serious  injur\'  and 
mortality  of  right  whales  in  East  Coast 
lobster  trap  and  finfish  gillnet  fisheries. 
The  small  entities  affected  by  this 
proposed  rule  are  anchored  gillnet  and 
lobster  trap  fishermen  fishing  north  of 
40°  N.  latitude.  Since  DAM  is  used  to 
respond  to  unusual  and  unexpected 
sightings  of  right  whales,  it  is  difficult 
for  NMFS  to  predict  exactly  where  DAM 
zones  may  be  implemented  in  the 
future.  Therefore,  providing  an  accurate 
estimate  of  the  iiumber  of  sma^l  entities 
that  will  be  affected  is  problematic.  In 
the  northeast,  there  are  potentially  7,147 
vessels  fishing  lobster  gear  and  3J2 
vessels  fishing  sink  gillnet  gear  (Bisack. 
2000).  However,  NMFS  does  not  expeci 
that  number  of  vessels  to  be  affected  by 
any  one  DAM  zone  because  of  the 
limited  size  and  duration  of  a  DAM 
zone.  Data  from  aerial  surveys  in  2000 
were  used  to  retrospectively  evaluate 
the  use  of  the  recommended  DAM 
triggers.  Based  on  the  analysis  of  this 
data,  six  DAM  zones  would  have  been 
triggered  in  2000.  Four  of  the  six 
hypothetical  DAM  zones  would  have 
been  subsumed  under  the  Seasonal  Area 
Management  (SAM)  program  and  the 
other  DAM  zone  would  have  occurred 
in  Canadian  waters,  which  are  outside 
of  U.S.  jurisdiction.  Therefore  the 
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impacts  were  assessed  with  respect  to 
one  hypothetical  DAM  zone  from  June 
20  to  July  6,  2000.  For  example,  based 
on  2000  right  whale  sightings  data  and 
2000  Vessel  Trip  Report  (VTR)  data, 
from  June  20th  to  July  6th  the  proposed 
rule  would  have  affected  45  lobster  and 
sink  gillnet  vessels  (29  lobster  vessels 
and  16  sink  gillnet  vessels),  which 
represents  0.4  percent  of  the  vessels 
(0.004=29/7,147  lobster  vessels) 
associated  with  the  lobster  fleet  and  5.1 
percent  of  the  vessels  (0.051=16/312 
sink  gillnet  vessels)  associated  with  the 
sink  gillnet  fleet  in  the  northeast.  This 
proposed  rule  contains  no  reporting, 
record  keeping,  or  other  compliance 
requirements.  There  are  no  relevant         .i 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

Four  alternatives,  including  a  status 
quo  or  no  action  alternative,  the 
preferred  alternative  (PA),  and  two  other 
alternatives  were  evaluated  using  a 
retrospective  analysis  based  on  2000 
right  whale  sightings  data  and  2000  VTR 
data.  Under  all  alternatives,  from  June 
20th  to  July  6th,  45  vessels,  of  which  29 
were  lobster  vessels  and  16  were  sink 
gillnet  vessels,  were  affected  by  a  DAM 
zone.  A  summary  of  the  analysis 
follows: 

1.  NMFS  considered  a  "no  action"  or 
status  quo  alternative  that  would  result 
in  no  changes  to  the  current  measures 
under  the  ALWTRP.  For  the  status  quo, 
the  economic  impact  analysis 
considered  a  complete  closure  to  lobster 
and  sink  gillnet  gear  when  a  DAM  is 
implemented.  In  the  worst  case 
scenario,  a  vessel  would  choose  not  to 
fish  and  therefore  incur  revenue  losses 
plus  the  cost  of  moving  their  gear. 
Under  status  quo,  if  a  lobster  vessel 
chose  not  to  fish  outside  the  DAM  zone, 
annual  revenues  would  be  reduced  by  5 
percent  if  these  vessels  chose  not  to  fish 
from  June  20th  to  July  6th.  It  is 
important  to  note  that  this  represents 
forgone  revenues  for  one  DAM  zone, 
and  a  vessel  could  be  subject  to  multiple 
DAM  zones  or  closures  that  are 
extended  in  time  and  space.  Aiuiual 
forgone  revenues  would  be  reduced  by 
approximately  9  percent  for  a  sink 
gillnet  vessel  if  they  also  chose  not  to 
fish  outside  the  DAM  zone  from  June 
20th  to  July  6th. 

2.  The  Preferred  Alternative  would 
allow  SAM  gear  modifications  to  be 
used  under  the  DAM  program.  SAM 
gear  modifications  include,  amongst 
other  requirements,  the  use  of  neutrally 
buoyant  or  sinking  line  on  all  ground 
lines  and  buoy  lines  and  restricts 
fishermen  to  one  endline  (buoy  line)  per 
trawl  or  string.  Under  the  proposed  rule, 
if  a  vessel  converts  its  gear.  Class  I 
(length  less  than  35  feet  (10.66m))  and 


Class  II  (length  between  35  and  50  feet 
(15.2m))  vessels  fishing  lobster  gear  will 
have  profits  reduced  by  a  minimum  of 
3  percent  (maximum  of  9  percent)  and 

1  percent  (maximum  of  2  percent), 
respectively.  A  Class  I  (length  less  than 
40  feet  (12.2m))  and  Class  II  (greater 
than  40  feet  (12.2m))  vessel  fishing  sink 
gillnet  gear  will  have  profits  reduced  by 
a  minimum  of  0.4  percent  (maximum  of 
0.7  percent)  and  1.2  percent  (maximum 
of  1.9  percent),  respectively. 

3.  NMFS  considered  an  alternative 
(Non-preferred  alternative  (NPA)  1)  that 
would  implement  SAM  gear 
modifications  with  two  endlines  (buoy 
lines)  and  floating  line  on  the  bottom 
third  of  each  endline.  Vessels  fishing 
both  lobster  and  sink  gillnet  gear  have 
been  grouped  by  size  classes.  Under  the 
NPA  1  plan,  if  a  vessel  converts  its  gear. 
Class  I  (length  less  than  35  feet 
(10.66m))  and  Class  II  (length  between 
35  and  50  feet  (15.2m))  vessels  fishing 
lobster  gear  will  have  profits  reduced  by 
a  minimum  of  3  percent  (maximum  of 
10  percent)  and  1  percent  (maximum  of 
3  percent),  respectively.  A  Class  I 
(length  less  than  40  feet  (12.2m))  and 
Class  II  (greater  than  40  feet  (12.2m)) 
vessel  fishing  sink  gillnet  gear  will  have 
profits  reduced  by  a  minimiun  of  0.4 
percent  (maximum  of  0.7  percent)  and 
1.5  percent  (maximum  of  2.2  percent), 
respectively. 

4.  NMFS  considered  an  alternative 
(NPA  2)  that  would  implement  SAM 
gear  modifications  with  two  endlines 
(buoy  lines).  Thus,  this  alternative 
would  allow  lobster  trap  and  anchored 
gillnet  fishermen  to  retain  a  second  end 
line  on  each  end  of  the  lobster  trap  or 
gillnet  trawl.  Vessels  fishing  both 
lobster  and  sink  gillnet  gear  have  been 
grouped  by  size  classes.  Under  the  NPA 

2  plan,  if  a  vessel  converts  its  gear.  Class 
I  (length  less  than  35  feet  (10.66m))  and 
Class  II  (length  between  35  and  50  feet 
(15.2m))  vessels  fishing  lobster  gear  will 
have  profits  reduced  by  a  minimum  of 
3.5  percept  (maximum  of  10.7  percent) 
and  1  percent  (maximum  of  3  percent), 
respectively.  A  Class  I  (length  less  than 
40  feet  (12.2m))  and  Class  II  (greater 
than  40  feet  (12.2m))  Vessel  fishing  sink 
gillnet  gear  will  have  profits  reduced  by 
a  minimum  of  0.5  percent  (maximum  of 
0.7  percent)  and  1.6  percent  (maximum 
of  2.3  percent),  respectively. 

NMFS  determined  that  tnis  action  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  No  state  disagreed 
with  our  conclusion  that  this  proposed 


rule  is  consistent  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 

This  proposed  rule  contains  policies 
with  federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132.  Accordingly,  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs  will  provide 
notice  of  the  proposed  action  to  the 
appropriate  official(s)  of  affected  state, 
local,  and/or  tribal  governments. 

This  proposed  rule  would  also  clarify 
that  vessels  in  Northern  Inshore  State 
and  Northern  Nearshore  Lobster  Waters 
must  install  and  use  a  600  lb  (272.4  kg) 
weak  link  at  each  buoy  when  fishing  in 
SAM  West  during  the  time  it  overlaps 
the  Norther  Inshore  State  and  Northern 
Nearshore  Lobster  Waters.  Requiring  a 
600  lb  (272.4  kg)  weak  link  in  those 
waters  rather  than  a  1.500  lb  (680.4  kg) 
weak  link  would  benefit  right  whales 
since  more  right  whales  would  be  able 
to  break  a  600  lb  (272.4  kg)  weak  link 
and  each  whale  would  have  to  exert  less 
force  since  the  breaking  strength  is 
lower.  The  impacts  of  this  proposed 
requirement  on  small  entities  falls 
within  the  scope  of  the  regulatory 
flexibility  analyses  performed  in 
conjunction  with  the  original  SAM 
proposed  and  interim  final  rules.  The 
December  2001  SAM  EA/RIR  analyzed 
impacts  of  requiring  a  1,500  lb  (680.4 
kg)  weak  link,  rather  than  a  600  lb 
(272.4  kg)  weak  link.  The  cost  of  a  600 
lb  (272.4  kg)  weak  link  is  similar  or  less 
than  the  cost  of  the  1.500  lb  (680.4  kg) 
weak  link  used  in  the  analysis  and  the 
effects  of  using  a  600  lb  weak  link  on 
fishing  operations  were  considered  and 
analyzed  while  promulgating  the 
December  21,  2000,  interim  final  rule 
(65  FR  80368).  Therefore,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(a)  and  (c),  no  further  analysis  is 
req^uired.  Copies  of  the  SAM  EA/RIR  are 
available  upon  request,  (see  ADDRESSES.) 

List  of  Subiects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Fisheries,  Marine  mammals. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  25.  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  NMFS  proposes  to  amend  50 
CFR  part  229  as  follows: 
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PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

•  Authority:  16  U.S.C.  1361  ef  seq. 

2.  In  §  229.32,  paragraph  (g)(3)(iii)(B) 
is  revised  and  paragraph 
(g)(4)(i)(B)(2)(ji)  is  added  to  read  as 
follows: 

§229.32    Atlantic  large  whale  take 
reduction  plan  regulation^. 

***** 

(g)*** 

(3)  *  *  * 

(iii)  *  *  * 

(B)  Allow  fishing  within  a  DAM  zone  ^ 
with  anchored  gillnet  and  lobster  trap 
gear,  provided  such  gear  satisfies  the 
requirements  specified  in  paragraphs 
(g)(4)(i){B)(I)  and  {g)(4)(i)(B)(2).  These 
requirements  are  in  addition  to 
requirements  found  in  §  229.32  (b) 
through  (d)  but  supercede  them  when 
the  requirements  in  paragraphs 


(g){4)(i)(B)(l)  and  (g)(4)(i)(B)(2)  are  more 
restrictive  than  those  in  §  229.32  (b) 
through  (d).  Requirements  for  anchored 
gillnet  gear  in  Other  Northeast  Gillnet 
Waters  are  as  specified  in  paragraph 
(g)(4)(i){B)(i)  and  requirements  for 
lobster  trap  gear  in  Offshore  Lobster 
Waters,  Northern  Nearshore  Lobster 
Waters  and  Northern  Inshore  State 
Lobster  Waters  are  as  specified  in 
paragraph  (g)(4){i)(B)(2).  Requirements 
*  for  anchored  gillnet  gear  in  Cape  Cod 
Bay  Restricted  Area  (May  16  through 
December  31),  Stellwagen  Bank/Jeffreys 
Ledge  Restricted  Area,  Great  South 
Channel  Restricted  Gillnet  Area  (July  1 
through  March  31),  Great  South  Chaimel 
Sliver  Restricted  Area  (July  1  through 
March  31),  and  Mid- Atlantic  Coastal 
Waters  are  the  same  as  requirements  for 
Other  Northeast  Gillnet  Waters. 
Requirements  for  lobster  trap  gear  in 
Southern  Nearshore  Lobster  Waters, 
Cape  Cod  Bay  Restricted  Area  (May  16 
through  December  31)  and  Stellwagen 
Bank/'Jeffreys  Ledge  Restricted  Area  are 
the  same  as  requirements  for  Northern 


Nearshore  Lobster  Waters  and  Northern 
Inshore  State  Lobster  Waters. 
Requirements  for  lobster  trap  gear  in  the 
Great  South  Channel  Restricted  Lobster 
Area  (July  1  through  March  31)  are  the 
same  as  requirements  for  Offshore 
Lobster  Waters. 
***** 

(4)  *  *  * 

(i)  *  *  * 
..(B)  *  *  * 
-  (2)*  ** 

[ii)  Northern  Inshore  State  Lobster 
Waters  and  Northern  Nearshore  Lobster 
Waters  areas  buoy  weak  links-  All  buoy 
lines  must  be  attached  to  the  buoy  with 
a  weak  link  having  a  maximum  breaking 
strength  of  up  to  600  lb  (272.4  kg).  Weak 
links  may  include  swivels,  plastic  weak 
links,  rope  of  appropriate  diameter,  hog 
rings,  rope  stapled  to  a  buoy  stick,  or 
other  materials  or  devices  approved  in 
writing  by  the  Assistant  Administrator. 
***** 

[FR  Doc.  03-4897  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-013-1] 

Availability  of  an  Environmental 
Assessment  for  Field  Testing  Bursal 
Disease-Marelc's  Disease  Vaccine 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  concerning 
authorization  to  ship  for  the  purpose  of 
field  testing,  and  then  to  field  test,  an 
unlicensed  Bursal  Disease-Marek's 
Disease  Vaccine  for  use  in  chickens.  The 
environmental  assessment,  which  is 
based  on  a  risk  analysis  prepared  to 
assess  the  risks  associated  with  the  field 
testing  of  this  vaccine,  examines  the 
potential  effects  that  field  testing  this 
veterinary  vaccine  could  have  on  the 
quality  of  the  human  environment. 
Based  on  the  risk  analysis,  we  have 
reached  a  preliminary  determination 
that  field  testing  this  veterinary  vaccine 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment,  and 
that  an  environmental  impact  statement 
need  not  be  prepared.  We  intend  to 
authorize  shipment  of  this  vaccine  for 
field  testing  following  the  close  of  the 
comment  period  for  this  notice  unless 
new  substantial  issues  bearing  on  the 
effects  of  this  action  are  brought  to  our 
attention.  We  also  intend  to  issue  a  U.S. 
Veterinary  Biological  Product  license  for 
this  vaccine,  provided  the  field  test  data 
support  the  conclusions  of  the 
environmental  assessment  and  the 
issuance  of  a  finding  of  no  significant 
impact  and  the  product  meets  all  other 
requirements  for  licensing. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  3, 
2003. 


ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-013-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-013-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-013-1"  on  the  subject  line. 

You  may  read  the  environmental 
assessment,  the  risk  analysis  (with 
confidential  business  information 
removed),  and  any  comments  that  we 
receive  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

You  may  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed)  by 
writing  to  Dr.  Michel  Y.  Carr,  USDA, 
APHIS,  VS,  CVB-LPD,  510  South  17th 
Street,  Suite  104,  Ames,  lA  50010.  or  by 
calling  (515)  232-5785.  Please  refer  to 
the  docket  number,  date,  and  complete 
title  of  this  notice  when  requesting 
copies. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan.  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  USDA, 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1231;  phone  (301)  734-8245; 
fax  (301)  734-4314.  For  information 
regarding  the  environmental  assessment 
and/or  the  risk  analysis,  contact  Dr. 
Michel  Y.  Carr,  USDA.  APHIS.  VS, 


CVB-LPD,  510  South  17th  Street,  Suite 
104.  Ames,  lA  50010;  phone  (515)  232- 
5785. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  Prior  to  conducting  a  field  test 
on  an  unlicensed  product,  an  applicant 
must  obtain  approval  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS' 
authorization  to  ship  the  product  for 
field  testing. 

To  determine  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  effects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  the  risk  analysis, 
APHIS  has  prepared  an  environmental 
assessment  (EA)  concerning  the  field 
testing  of  the  following  unlicensed 
veterinary  biological  product: 

Requester:  Biomune  Company. 

Product:  Bursal  Disease-Marek's 
Disease  Vaccine,  Serotypes  2  and  3,  Live 
Virus,  Live  Herpesvirus  Vector,  Code 
1A88.R1. 

Field  Test  Locations:  Arkansas, 
California,  Delaware,  Georgia,  Nebraska, 
Peimsylvania,  and  Texas. 

The  above  mentioned  product  is  a 
combination  Bursal  Disease-Marek's 
Disease  Vaccine  prepared  using 
serotypes  2  and  3  Marek's  disease  virus. 
Serotype  3  Marek's  disease  virus  has 
been  genetically  modified  to  express 
bursal  disease  virus  antigens.  The 
vaccine  is  for  use  in  chickens  as  an  aid 
in  the  prevention  of  disease  caused  by 
bursal  disease  virus,  and  serotypes  2 
and  3  Marek's  disease  virus. 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Envirormiental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  ofihe  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provision 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Proceduires  (7  CFR  part 
372). 
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Unless  substantial  issues  with  adverse 
environmental  impacts  are  raised  in 
response  to  this  notice.  APHIS  intends 
to  issue  a  final  EA  and  finding  of  no 
significant  impact  (FONSI)  and 
authorize  shipment  of  the  above  product 
for  the  initiation  of  field  tests  following 
the  close  of  the  comment  period  for  this 
notice. 

Because  the  issues  raised  by  field 
testing  and  by  issuance  of  a  license  are 
identical.  APHIS  has  concluded  that  the 
EA  that  is  generated  for  field  testing 
would  also  be  applicable  to  the 
proposed  licensing  action.  Provided  that 
the  field  test  data  support  the 
conclusions  of  the  original  EA  and  the 
issuance  of  a  FONSI,  APHIS  does  not 
intend  to  issue  a  separate  EA  and  FONSI 
to  support  the  issuance  of  the  product 
license,  and  would  determine  that  an 
envi5pnmental  impact  statement  need 
not  be  prepared.  APHIS  intends  to  issue 
a  veterinary  biological  product  license 
for  this  vaccine  following  completion  of 
the  field  test  provided  no  adverse 
impacts  on  the  human  environment  are 
identified  and  provided  the  product 
meets  all  other  requirements  for 
licensing. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC.  this  26th  day  of 
February.  200.3. 
Peter  Fernandez. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  03-5010-Filed  3-3-03;  8:45  am] 

BILUNG  CODE  341&-34-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  resource  advisory 
committee  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
•1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  National 
Forest's  Resource  Advisory  Committee 
for  Madera  Coujity  will  meet  on 
Monday,  March  17,  2003.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Spring  Valley  Elementary  School 
in  O'Neals,  CA.  The  purpose  of  the 
meeting  is:  update  on  the  RAC  new 
committee  members,  revisit  RAC  FT 
2003  proposals  and  updates  of  proposal 
information,  accounting  and  follow  up 
responsibilities  for  FY  2002  projects. 


review  Madera  County  RAC  mission 
and  clarify  voting  procedures. 
DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday,  March  17,  2003.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Spring 
Valley  Elementary  School,  46655  Road 
200,  O'Neals,  CA  93645. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin.  U.S.D.A..  Sierra  National 
Forest.  57003  Road  225.  North  Fork.  CA. 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Update 
on  the  RAC  new  committee  members; 
(2)  revisit  RAC  FY  2003  proposals  and 
updates  of  proposal  information;  (3) 
accounting  and  follow  up 
responsibilities  for  FY  2002  projects;  (4) 
review  Madera  County  RAC  mission 
and;  (5)  clarify  voting  procedures. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunitj'  to  address  the  Committee  at 
that  time.  , 

Dated:  February  25.  2003, 
David  W.  Martin, 
District  Ranger. 

IFR  Doc.  03-4978  Filed  3-3-03:  8:45  am] 
BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Request  for  Extension  and  Revision  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  this  notice 
announces  the  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
intention  to  request  an  extension  for  and 
revision  to  a  currently  approved 
information  collection  related  to  the 
delivery  of  services  conducted  under 
the  official  inspection,  grading,  and 
weighing  programs  authorized  under 
the  United  States  Grain  Standards  Act 
and  the  Agricultural  Marketing  Act  of 
1946.  This  voluntary  survey  would  give 
customers  of  the  official  inspection, 
grading,  and  weighing  programs,  who 
are  primarily  in  the  grain,  pilseed,  rice, 
lentil,  dry  pea,  edible  bean,  and  related 
agricultural  commodity  markets,  an 


opportunity  to  provide  feedback  on  the 
quality  of  services  they  receive  and  will 
provide  information  on  new  services 
that  they  would  like  to  receive.  This 
feedback  would  assist  GIPSA's  Federal 
Grain  Inspection  Service  (FGIS)  to 
improve  services  and  service  delivery 
provided  by  the  official  inspection,, 
grading,  and  weighing  system. 
DATES:  Writteii  comments  must  be 
submitted  on  or  before  May  5,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Tess 
Butler,  GIPSA,  USDA.  1400 
Independence  Avenue.  SW..  Room 
1647-S.  Washington.  DC  20250-3604, 
or  faxed  to  (202)  690-2755.  Comments 
may  also  be  sent  by  electronic  mail  or 
Internet  to:  comments.gipsa@usda.gov. 
All  comments  should  make  reference  to 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  J.  Hawkins,  Public  and 
Congressional  Relations  Staff,  e-mail 
address :  gregory.jha  wkins@usda  -gov, 
telephone  (202J  720-3553. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Grain  Standards  Act,  as 
amended  (7  U.S.C.  71-87)  (USGSA),  and 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627) 
(AMA),  authorize  the  Secretary  of  the 
United  States  Department  of  Agriculture 
to  establish  official  inspection,  grading, 
and  weighing  programs  for  grains  and 
other  agricultural  commodities.  Under 
the  USGSA  and  AMA.  GIPSAs  FGIS 
offers  inspecting,  weighing,  grading, 
quality  assurance,  and  certification 
services  for  a  user-fee,  to  facilitate  the 
efficient  marketing  of  grain,  oilseeds, 
rice,  lentils,  dry  peas,  edible  beans,  and 
related  agricultural  commodities  in  the 
global  marketplace.  Under  FGIS 
oversight,  the  official  inspection, 
grading,  and  weighing  programs  is  a 
public-private  partnership  including 
Federal.  State,.and  private  agencies  and 
provides  official  inspection,  grading, 
and  weighing  serx'ices  to  the  domestic 
and  export  trade. 

There  are  approximately  2,500  current 
users  of  the  official  inspection,  grading, 
and  weighing  programs.  These 
customers  are  located  nationwide  and 
represent  a  diverse  mixture  of  small, 
medium,  and  large  producers, 
merchandisers,  processors,  exporters, 
and  other  financially  interested  parties. 
These  customers  request  official 
services  from  an  FGIS  Field  Office; 
delegated,  designated,  or  cooperating 
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State  office;  or  designated  private 
agency  office. 

The  goal  of  FGIS  and  the  official 
inspection,  grading,  and  weighing 
system  is  to  provide  timely,  high 
quality,  accurate,  consistent,  and 
professional  service  that  facilitates  the 
orderly  marketing  of  grain  and  related 
commodities.  To  accomplish  this  goal 
and  in  accordance  with  Executive  Order 
12862,  FGIS  is  seeking  feedback  from 
customers  to  evaluate  the  services 
provided  by  the  official  inspection, 
grading,  and  weighing  programs. 

Title:  Survey  of  Customers  of  the 
Official  Inspection,  Grading,  and 
Weighing  Programs  (Grain  and  Related 
Commodities). 

OMB  Number:  0580-0018. 

Expiration  Date  of  Approval:  May  31, 
2003. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  collection  of 
information  using  a  voluntary  customer 
service  survey  will  provide  all  paying 
customers  of  FGIS  and  the  official 
inspection,  grading,  and  weighing 
programs  an  opportunity  to  evaluate,  on 
a  scale  of  one  to  five,  the  timeliness, 
cost-effectiveness,  accuracy, 
consistency,  and  usefulness  of  services 
and  results,  and  the  professionalism  of 
employees.  Customers  will  also  have  an 
opportunity  to  indicate  what  new  or 
existing  services  they  would  use  if  such 
services  were  offered  or  available. 

FGIS  needs  to  have  a  more  formal 
means  of  determining  customers' 
expectations  or  the  quality  of  service 
that  is  delivered.  To  collect  this 
information,  FGIS  proposes  to 
distribute,  over  a  3-year  period,  a 
voluntary  customer  service  survey.  The 
initial  survey  instrument  will  consist  of 
nine  questions.  Subsequent  survey 
instruments  will  be  tailored  to  earlier 
responses.  The  information  collected 
from  the  survey  will  allow  FGIS  to 
ascertain  customers'  satisfaction  with 
existing  services,  compare  results  from 
year  to  year,  and  determine  what  new 
services  customers  desire.  The  customer 
service  survey  consists  of  one  document 


comprised  of  nine  questions  where 
customers  assess  the  timeliness,  cost- 
effectiveness,  accuracy,  consistency, 
and  usefulness  of  services  and  results, 
and  the  professionalism  of  employees. 
Some  examples  of  survey  questions 
include  the  following:  "I  receive  results 
in  a  timely  manner."  "Official  results 
are  accurate,"  and  "Inspection 
personnel  are  knowledgeable."  These 
survey  questions  will  be  assessed  using 
a  one  to  five  rating  scale  with  responses 
ranging  from  "strongly  disagrees"  to 
"strongly  agrees"  or  "no  opinion." 
Customers  are  also  asked  for  which 
product  they  primarily  request  service, 
and  what  percentage  of  their  product  is 
officially  inspected.  There  is  also  space 
available  on  the  survey  for  the  customer 
to  provide  a  response  to  the  following 
statement:  "I  would  use  the  following 
new/existing  service  if  they  were 
offered/available." 

By  obtaining  information  from 
customers  through  a  voluntary  customer 
service  survey,  FGIS  could  continue  to 
improve  services  and  service  delivery 
provided  by  the  official  inspection, 
grading,  and  weighing  programs  to  meet 
orexceed  customer  expectations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  (i.e., 
0.167  hours)  per  response. 

Respondents:  The  primary 
respondents  will  be  the  direct  paying 
customers  of  FGIS  and  the  official 
inspection,  grading,  and  weighing 
programs. 

FY  2003:  Estimated  Number  of 
Respondents:  1,875  {i.e..  2,500  total 
customers  times  75%  response  rate  = 
1,875). 

Frequency  of  Responses:  1. 

Estimated  Annual  Burden:  313  hours. 
(1,875  responses  times  0.167  hours/ 
response  =  313  hours). 

FY  2004:  Estimated  Number  of 
Respondents:  1,875. 

Frequency  of  Responses:  1. 

Estimated  Annual  Burden:  313  hours. 

FY  2005:  Estimated  Number  of 
Respondents:  1,675. 

Frequency  of  Responses:  1 . 

Estimated  Annual  Burden:  313  hours. 


Copies  of  this  information  collection 
can  be  obtained  from  Tess  Butler,  Grain 
Inspection,  Packers  and  Stockyards 
Administration,  FGIS.  at  (202)  720- 
7486. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  FGIS. 
including  whether  the  information  will 
have  a  practical  utility;  (b)  the  accuracy 
of  FGIS'  estimate  of  the  burden, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques,  or  other  forms  of 
information  technology. 

Comments  should  be  addressed  to 
Tess  Butler,  as  referenced  above.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  26,  2003. 
Donna  Reifschneider. 

Administrator,  Grain  Inspection.  Packers  and 
Stockyards  Administration. 
[PR  Doc.  03-5011  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  3410-EN-P 


DEPARTMErfT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  January  23,  2003-February  21 ,  2003 


Firm  name 

Address 

Date 

petition 

accepted 

Product 

Victoria  Vogue.  Inc 

Hardinge,  Inc 

Lauravllle  Specialty  Products 

90  Southland  Drive,  Bethlehem,  PA 
18017. 

One    Hardinge    Drive,    Elmira,    NY 

14902. 
122  North  Genesee  Street.  Geneva, 

NY  14456. 

02/07/03 

02/03/03 
02/07/03 

Powder  puffs,  sponges,  brushes,  eye  shadow  ap- 
plicators, t)ath  sponges  and  other  cosmetic  and 
t>eauty  accessories. 

Metal  cutting  machine  (CNC)  tools  (lathes/turning 
machines). 

Encapsulated  lat)els. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  January  23,  2003-February  21,  2003— 

Continued 


Firm  name 


Magruder  Color  Co.,  Inc  

NTR,  Inc.  dba  Blue  Water.  Ltd  

House  Manufacturing  Co.,  Inc  

Laville  Frames.  Inc 

Infidel,  IrK 

Riggins  Engineering,  Inc 

A.  Rafkin  Company  

Weiss-Aug  Co.,  Inc  .' 

Colonial  Bronze  Co.,  Inc 

Hansen  Farms 

Jeny  A.  Yagie  

Dennis  F.  Shangin  dba  F/V  Miranda 

Leigh. 
Raechel  Hinderer  dba  F/V  Miranda 

Leigh. 
Archie  A.  Kalmakoff  


Address 


11029  Newaric  Avenue,  Elizabeth,  NJ 

07208. 
209  Lowom  Road,  Carrdlton,  GA 

30177. 
3720    Hwy    1,    Cherry    Valley,    AR 

72324. 
8300  Madrid  Avenue,  Baton  Rouge, 

LA  70814. 
1417    Roy    Road,    Bellingham,    VA 

98226. 
13932  Saticoy  Street,  Van  Nuys,  CA 

91402. 
1400  Sans  Souci  Parkway,  Wilkes 

Ban-e,  PA  18083. 
3   Merry   Lane.   East   Hanover,   NJ 

07936. 

51 1,  Winsted  Road,  Tonington,  CT 

06790. 
Rt.  1,  Box  134,  Palacios,  TX  77465  .. 

P.O.  Box  65,  Perryville,  AK  99648  .... 
P.O.  Box  3104,  Soldotna,  AK  99669 

P.O.  Box  13,  Chignik,  AK  99564  

P.O.  Box  69,  Penyville,  AK  99648  .... 


Date 

petition 

accepted 


02/03/03 
01/30/03 
01/28/03 
01/30/03 
02/04/03 
02/11/03 
02/07/03 
02/07/03 

02/14/03 

02/14/03 

01/30/03 
12/11/02 

01/30/03 

01/30/03 


Product 


Organic  and  fluorescent  color  pigments  and  ^Kint- 

ing  ink  vehicles. 
Recreational  climbing  rope. 

Equipment  for  wastewater  treatment  (irrigatkxi), 

and  aeration  including  pumps. 
Wooden  frames. 

« 

Salmon. 

Components  of  flight  control  systems. 

Specialty  locking  bags  used  for  cash  manage- 
ment control  and  mail  delivery. 

Custom  stamped  and  insert  molded  components 
of  metal  and  plastk:  for  the  auto,  telecommuni- 
cations, medical  and  electronics  industries. 

Cat>inet  and  appliance  hardware — knobs,  pulls 
and  handles  of  bronze  and  brass. 

Agrk:ul1ural  and  aquaculture  farming  including  cat- 
fish. 

Salmon. 

Salmon. 

Salnrran. 
Salmon. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm.  Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315,  Economic  Development 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

(The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance.) 

Dated:  February  25,  2003. 
Anthony  ].  Meyer. 
Coordinator.  Trade  Adjustment  and 
Teclinical  Assistance. 
(PR  Doc.  03^979  Filed  3-3-03;  8:45  am) 
BILUNG  CODE  3510-24-P 


DEPARTMENT  OF  COMIMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1270] 

Grant  of  Authority  for  Subzone  Status, 
J.  Ray  iMcDermott,  inc.,  (Offshore 
Driiling/Production  Platforms)  Amelia, 
LA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  foUowring  Order: 

Whereas,  by  an  Act  of  Congress  approved 
June  18. 1934.  an  Act  "To  provide  for  the 
establishment  *   *   *  of  foreign-trade  zones  in 
ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  commerce, 
and  for  other  purposes,"  as  amended  (19 
U.S.C.  81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is  authorized 
to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entry; 

Wliereas,  the  Board's  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  pubHc  benefit  and  is  in  the  public 
interest; 

Whereas,  an  application  from  the  Port  of 
South  Louisiana  Commission,  grantee  of  FTZ 
124,  for  authority  to  establish  special- 
purpose  subzone  status  for  the  offshore 


drilling/production  platform  manufacturing 
facilities  of  ].  Ray  McDermott.  Inc.,  in 
Amelia,  Louisiana,  was  filed  by  the  Board  on 
November  12,  2002.  and  notice  inviting 
public  comment  was  given  in  the  Federal 
Register  (FTZ  Docket  51-2002.  67  FR  70046. 
11-20-2002);  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  would  be 
satisfied,  and  that  approval  of  the  application 
would  be  in  the  public  interest  if  approval 
were  given  subject  to  the  standard  shipyard 
restriction  on  foreign  Steel  mill  products; 

Now,  f/iere/ore,  the  Board  hereby  grants 
authority  for  subzone  status  at  the  offshore 
drilling/production  platform  manufacturing 
facilities  of).  Ray  McDermott.  Inc.  (JRM).  in 
Amelia.  Louisiana  (Subzone  1241).  at  the 
locations  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28.  and  subject 
to  the  following  special  conditions:  (1)  Any 
foreign  steel  mill  products  admitted  to  the 
subzone.  including  plate,  angles,  shapes, 
channels,  rolled  steel  stock,  bars,  pipes  and 
tubes,  not  incorporated  into  merchandise 
otherwise  classified,  and  which. is  used  in 
manufacturing,  shall  be  subject  to  Customs 
duties  in  accordance  with  applicable  law. 
unless  the  Executive  Secretary  determines  ' 
that  the  same  item  is  not  then  being 
produced  by  a  domestic  steel  mill:  and,  (2) 
J.  Rav  McDermott.  Inc..  shall  annually  advise 
the  Board's  Executive  Secretary 
(§  400.28(a)(3))  as  to  significant  new  contracts 
with  appropriate  information  concerning 
foreign  purchases  otherwise  dutiable,  so  that 
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the  Board  may  consider  whether  any  foreign 
dutiable  items  are  being  imported  for 
manufacturing  in  the  subzone  primarily 
because  of  subzone  status  and  whether  the 
Board  should  consider  requiring  Customs 
duties  to  be  paid  on  such  items. 

Signed  at  Washington,  DC.  this  21st  day  of 
February  2003. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  03-,S0.'>5  Filed  3-3-03;  8:45  am] 
8ILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1269] 

Approval  of  Request  for  Manufacturing 
Auttiority  Within  Foreign-Trade  Zone 
46,  Cincinnati,  OH  (Automobiie 
Transmissions) 

•  Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ••  *   *   •  the  establishment  *   *   • 
of  foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other  purposes." 
and  authorizes  the  Foreign-Trade  Zones 
Board  to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Greater  Cincinnati  Foreign 
Trade  2^ne,  Inc.,  grantee  of  FTZ  46.  has 
requested  authority  under  15  CFR  400.31  of  • 
the  Board's  regulations  on  behalf  of  ZF 
Batavia.  LLC  to  manufacture  automobile 
transmissions  under  zone  procedures  within 
Site  3  of  FTZ  46  (filed  3-20-2002.  FTZ 
Docket  18-2002); 

Whereas,  notice  inviting  public  comment 
was  given  in  Federal  Register  (67  FR  15527. 
4/2/2002)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and  the 
Board's  regulations;  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
would  be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby  approves 
the  request  subject  to  the  Act  and  the  Board's 
regulations,  including  15  CFR  400.28. 

Signed  at  Washington.  DC.  this  21st  day  of 
February  2003. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  BoaM. 
|FR  Doc.  03-5054  Filed  3-3-03;  8:45  ami 

BILUNG  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-822] 

Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Corrosion-Resistant  Cart)on 
Steel  Flat  Products  From  Canada 

AGENCY:  Import  Administration,. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  4,  2003. 
summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  corrosion:Xesistant  carbon  steel  flat 
products  from  Canada  until  no  later 
than  September  1,  2003.  This  review 
covers  the  period  August  1,  2001, 
through  July  31,  2002.  The  extension  is 
made  pursuant  to  section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoailley  or  Julio  A.  Fernandez, 
Office  of  AD/CVD  Enforcement  7, 
import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  at  (202)  482-3148  or  (202) 
482-0961.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  received  a  request  on 
August  30,  2002,  from  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
and  United  States  Steel  Corporation 
(petitioners)  for  an  administrative 
review  of  the  antidumping  duty  order 
on  corrosion-resistant  carbon  steel  flat 
products  from  Canada,  with  respect  to 
Stelco,  Inc.  (Stelco)  and  Dofasco,  Inc. 
(Dofasco).  On  September  25,  2002,  the 
Department  published  a  notice  of 
initiation  of  this  administrative  review 
for  the  period  of  August  1 ,  2001 , 
through  July  31,  2002  (67  FR  60210). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  shall  issue 
preliminary  results  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 . 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period. 


In  light  of  the  complexity  of  analyzing 
Stelco  and  Dofasco's  cost  calculations, 
and  Stelco's  inputs  obtained  from 
affiliated  parties,  it  is  not  practicable  to 
complete  this  review  by  the  current 
deadline  of  May  3,  2003. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  by  120  days,  until 
no  later  than  August  31,  2003.  However, 
as  this  date  falls  on  a  weekend,  the  due 
date  will  fall  on  the  next  business  day, 
September  1,  2003.  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary  results. 

This  notice  is  issued  and  published  in 
accordance  to  sections  751(a)(1)  and 
777(I)(l)oftheAct. 

Dated:  February  25.  2003.  • 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  03-5056  Filed  3-3-02;  8:45  ami 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  021127288-228fr-O1] 

Proposed  WittYdrawal  Of  Seventeen 
(17)  Federal  Information  Processing 
Standards  (FIPS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
proposes  to  withdraw  seventeen  (17) 
Federal  Information  Processing 
Standards  (FIPS)  from  the  FIPS  series. 
Some  of  these  FIPS  adopt  voluntary 
industry  standards  for  Federal 
government  use,  but  the  FIPS 
documents  have  not  been  updated  to 
reference  current  or  revised  voluntary 
industry  standards.  Other  FIPS  adopt 
data  standards  that  are  developed  and 
used  by  other  Federal  government 
agencies.  These  FIPS  have  not  been 
updated  to  reflect  changes  and 
modifications  in  the  data 
representations.  The  remaining  FIPS 
provide  advisory  guidance  to  Federal 
agencies  on  computer  security  issues. 
This  advisory  guidance,  which  has  no 
requirements  for  compulsory  and 
binding  use,  has  been  updated  by  NIST 
and  issued  in  more  recent 
recommendations  and  publications. 

Prior  to  the  submission  of  this 
proposed  withdrawal  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
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given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 
DATES:  Comments  on  the  proposed 
withdrawal  of  these  FIPS  must  be 
received  on  or  before  June  2,  2003. 
ADDRESSES:  Written  comments 
concerning  the  withdrawal  of  these  FIPS 
should  be  sent  to:  Information 
Technology  Laboratory,  ATTN: 
Proposed  Withdrawal  of  17  FIPS,  Mail 
Stop  8930,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Gaithersburg,  MD  20899. 
Electronic  comments  should  be  sent  to: 
fips.comments@nist.gov. 

Information  about  the  FIPS  is 
available  on  the  NIST  web  pages:  http:/ 
/www.itl.nist.gov/fipspubs/index.htm. 

Comments  received  in  response  to 
this  notice  will  be  published 
electronically  at  http://csrc.nist.gov/ 
publications/fips/index.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  M.  Radack,  telephone  (301)  975- 
2833,  MS  8930,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899  or  via  e-mail  at 
shirley.radack@nist.gov. 
SUPPLEMENTARY  INFORMATION:  Federal 
agencies  and  departments  are  directed 
by  the  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  to  use  technical  standards 
that  are  developed  in  voluntary 
consensus  standards  bodies. 
Consequently,  there  no  longer  is  a  need 
for  FIPS  that  duplicate  voluntary 
industry  standards. 

The  following  Federal  Information 
Processing  Standards  (FIPS) 
Publications  are  proposed  for 
withdrawal  from  the  FIPS  series: 
FIPS  8-6,  Metropolitan  Areas  (Including 

MSAs,  CMSAs,  PMSAs,  and 

NECMAs) 
FIPS  9-1,  Congressional  Districts  of  the 

U.S. 
FIPS  31,  Guidelines  for  Automatic  Data 

Processing  Physical  Security  and  Risk 

Management 
FIPS  48,  Guidelines  on  Evaluation  of 

Techniques  for  Automated  Personal 

Identification 
FIPS  55-3,  Codes  for  Named  Populated 

Places,  Primary  County  Divisions,  and 

Other  Locational  Entities  of  the 

United  States,  Puerto  Rico,  and  the 

Outlying  Areas 
FIPS  66,  Standard  Industrial 

Classification  (SIC)  Codes 
FIPS  73,  Guidelines  for  Security  of 

Computer  Applications 
FIPS  83,  Guideline  on  User 

Authentication  Techniques  for 

Computer  Network  Access  Control 
FIPS  87,  Guidelines  for  ADP 

Contingency  Planning 


FIPS  92,  Guideline  for  Standard 

Occupational  Classification  (SOC) 

Codes 
FIPS  95-2,  Codes  for  the  Identification 

of  Federal  and  Federally  Assisted 

Organizations 
FIPS  102,  Guideline  for  Computer 

Sectuity  Certification  and 

Accreditation 
FIPS  112,  Password  Usage 
FIPS  127-2,  Database  Language  SQL 

(ANSIX3.135-1992) 
FIPS  159,  Detail  Specification  for  62.5- 

um  Core  Diameter/125-um  Cladding 

Diameter  Class  lA  Multimode. 

Graded-index  Optical  Waveguide. 

Fibers 
IFIPS  171,  Key  Management  Using  ANSI 

X9.17 
FIPS  173-1,  Spatial  Data  Transfer 

Standard. 
-  The  FIPS  are  being  proposed  for 
withdrawal  because  they  are  obsolete,  or 
have  not  been  updated  to  adopt  current 
voluntary  industry  standards,  ciurent 
federal  data  standards,  or  current  good 
practices  for  computer  security. 
Withdrawal  of  these  FIPS  does  not 
lessen  agency  responsibilities  to  use 
ciurent  voluntary  industry  standards 
and  available  good  practices  in  their 
acquisition  and  management  activities. 
The  Information  Technology 
Management  Reform  Act  of  1996 
(Division  E  of  Public  Law  104-106)  and 
Executive  Order  13011  emphasize 
agency  management  of  information 
technology  and  Govenunent-wide 
interagency  support  activities  to 
improve  productivity,  seciu-ity, 
interoperability,  and  coordination  of 
Government  resources. 

Withdrawal  means  that  these  FIPS 
would  no  longer  be  part  of  a 
subscription  service  that  is  provided  by 
the  National  Technical  Information 
Service.  NIST  will  continue  to  provide 
relevant  informatitjn  on  standards  and 
guidelines  by  means  of  electronic 
dissemination  methods,  and  will  keep 
references  to  the  withdrawn  FfPS  on  its 
FIPS  Web  pages. 

Authority:  Federal  Information 
Processing  Standards  Publications  (FIPS 
PUBS)  are  issued  by  the  National 
Institute  of  Standards  and  Technology 
after  approval  by  the  Secretary  of 
Commerce,  pursuant  to  Section  5131  of 
the  Information  Technology 
Management  Reform  Act  of  1996  (Pub. 
L.  104-106),  the  Computer  Security  Act 
of  1987  (Pub.  L.  100-235),  and 
Appendix  III  to  Office  of  Management 
and  Budget  Circular  A-1 30. 
4       Glassification:  Executive  Order  12866: 
This  notice  has  been  determined  not  to 
be  significant  for  the  purposes  of 
Executive  Order  12866. 


Dated:  Februan.'  26,  2003. 
Arden  L.  Bement,  |r.. 

Director. 

(FR  Doc.  03-4936  Filed" 3-3-03;  8:45  am) 

BHJJNG  CODE  aS10-Ct«-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisor}'  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology.  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  March  18.  2003,  from 
8:25  a.m.  to  5  p.m.  and  Wednesday. 
March  19,  2003,  from  9  a.m.  to  noon. 
The  Visiting  Committee  on  Advanced 
Technology  is  composed  of  14  members 
appointed  by  the  Director  of  NIST;  who 
are  eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  ahd  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include  a 
NIST  update;  an  update  on  NIST 
Customer  Liaison  Function/Industrial 
Liaison  Office.  Measuring  NIST's 
Economic  Impacts,  a  Homeland  Security 
update,  laboratory  tours  of  Homeland 
Security  projects.  Science  and 
Technolog>'  in  the  FY  2004  Budget: 
Congressional  and  Administration 
Priorities  and  Implications  of 
Congressional  and  Administration 
Science  and  Technology  Priorities  for 
NIST.  Discussions  scheduled  to  begin  at 
4  p.m.  and  to  end  at  5  p.m.  on  March 
18,  2003,  and  to.  begin  at  9  a.m.  and  to* 
end  at  noon  on  March  19.  2003,  on  the 
NIST  budget,  planning  information  and 
feedback  sessions  will  be  closed. 
Agenda  may  change  to  accommodate 
Committee  business.  Final  agenda  will 
be  posted  on  Web  site.  All  visitors  to  the 
National  Institute  of  Standards  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Please  submit  your , 
name,  time  of  arrival,  e-mail  address 
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and  phone  number  to  Carolyn  Peters  no 
later  than  Thursday.  March  13,  2003, 
and  she  will  provide  you  with 
instructions  for  admittance.  Mrs.  Peter's 
e-mail  address  is 

carolyn.peters@nist.gov  and  her  phone 
niunber  is  (301)  975-5607. 
DATES:  The  meeting  will  convene  March 
18,  2003,  at  8:25  a.m.  and  will  adjourn 
at  noon  on  March  19,  2003. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Employees  Lounge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland.  Please  note  admittance 
instructions  imder  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  /.  Peters.  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  Maryland  20899-1004, 
telephone  nimiber  (301)  975-5607. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  25,  2003,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  deal  with 
discussion  of  sensitive  budget  and 
planning  information  that  would  cause 
harm  to  third  parties  if  publicly  shared 
be  closed  in  accordance  with  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2. 

Dated:  February  27.  2003. 
Arden  L.  Bement,  Jr., 
Director. 

[FR  Doc.  03-5001  Filed  3-3-03;  8:45  am] 
BILUNQ  COM  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022603A] 

Proposed  Information  Collection; 
Comment  Request;  Gulf  of  Mexico 
Slirimp  Mandatory  Vessel  Owner 
Economic  Data  Collection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conmient  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  5,  2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Michael  Travis,  Department 
of  Commerce.  NOAA,  National  Marine 
Fisheries  Service,  9721  Executive  Center 
Drive  North,  St,  Petersburg,  FL  33702- 
2439.  (727)  570-5335. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NOAA  proposes  to  collect  census- 
level  information  on  fishing  vessel  and 
gear  characteristics  in  the  Gulf  of 
Mexico  shrimp  fishery  (Exclusive 
Economic  Zone  only)  to  conduct 
economic  analyses  that  will  improve 
fishery  management  decision-making  in 
that  fishery;  satisfy  NOAA's  legal 
mandates  under  Executive  Order  12866. 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(U.S.C.  1801  et  seq.),  the  Regulatory 
Flexibility  Act,  the  Endangered  Species 
Act,  and  the  National  Environmental 
Policy  Act;  and  quantify  achievement  of 
the  performance  measures  in  the 
National  Marine  Fisheries  Service 
Strategic  Operating  Plans.  Used  in 
conjunction  with  landings  and  price 
data  already  being  collected  in  this 
fishery  as  part  of  the  dealer  reporting 
program,  and  economic  data  to  be 
collected  under  a  voluntary  program 
(implementation  of  which  is  expected 
later  this  year),  this  data  will  be  used  to 
properly  describe  the  fishery  and  its 
operations.  The  collected  iEdormation 
will  also  help  to  assess  how  fishermen 
will  be  impacted  by  and  respond  to  any 
regulation  likely  to  be  considered  by 
fishery  managers.  In  addition,  this  data 
will  be  used  to  determine  how  fishing 
communities  will  be  impacted  by 
proposed  fishing  regulations. 

n.  Method  of  Collection 

The  vessel  and  gear  characterization 
form  will  be  mailed  to  all  vessel  owners 
who  either  currently  have  or  who  apply 
for  Gulf  of  Mexico  federal  shrimp 
permits.  Vessel  owners  will  be  asked  for 
information  about  the  nature  and  extent 
of  their  operations  in  the  Gulf  shrimp 
fishery,  as  well  the  types  of  electronic 
equipment  and  gear  they  use  to  conduct 
this  fishery.  Submission  of  a  completed 


vessel  and  gear  characterization  form 
would  be  mandatory. 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,250. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.750. 

Estimated  Total  Annual  Cost  to 
Public:  $0.  (Costs  exclude  valuation  of 
respondents'  time.) 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  25.  2003. 
G%vellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-5046  Filed  3-3-03;  8:45  am] 
BILLmC  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  022603B] 

Proposed  Information  Collection; 
Comment  Request;  Gulf  of  Mexico  Red 
Snapper  individual  Fishing  Quota 
Referendum  Data  Collection 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
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respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conmient  on  , 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  5,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Phil  Steele,  Department  of 
Commerce.  NOAA.  National  Marine 
Fisheries  Service.  9721  Executive  Center 
Drive  North,  St.  Petersburg.  FL  33702- 
2439.  (727)  570-5305. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  data  collection  is  needed  for  the 
Secretary  of  Commerce  (Secretary)  to 
properly  implement  the  referendum 
procedures  specified  in  Section  407(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(U.S.C.  1801  et  seq.).  The  Act  provides 
that  on  or  after  October  1,  2000,  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Council)  may  prepare  and  submit  a 
fishery  management  plan,  plan 
amendment,  or  regulation  for  the  Gulf  of 
Mexico  commercial  red  snapper  fishery 
that  creates  an  individual  fishing  quota 
(IFQ)  program  or  that  authorizes  the 
consolidation  of  licenses,  permits,  or 
endorsements  that  result  in  different 
trip  limits  for  vessels  in  the  same  class. 
These  actions  can  only  take  place  if  the 
preparation  of  such  plan,  amendment,  . 
or  regulation  is  approved  in  a 
referendum,  and  only  if  the  submission 
to  the  Secretary  of  such  plan, 
amendment,  or  regulation  is  approved 
in  a  subsequent  referendum. 

Only  a  person  who  held  an  annual 
vessel  permit  with  a  red  snapper 
endorsement  for  such  permit  on 
September  1,  1996  (or  any  person  to 
whom  such  permit  with  such 
endorsement  was  transferred  after  such 
date)  and  vessel  captains  who  harvested 
red  snapper  in  a  commercial  fishery 
using  such  endorsement  in  each  red 
snapper  fishing  season  occurring 
between  January  1.  1993,  and  such  date 
(i.e..  September  1, 1996)  may  vote  in  the 
referendums. 


n.  Method  of  Collection 

The  Secretary,  at  the  request  of  the 
Council,  will  conduct  these 
referendums.  The  Secretary  has 
sufficient  data,  collected  under  OMB 
approval  0648-0205,  needed  to  contact 
persons  who  held  an  annual  vessel 
permit  with  a  red  snapper  endorsement 
for  such  permit  on  September  1, 1996 
(or  any  person  to  whom  such  permit 
with  such  endorsement  was  transferred 
after  such  date).  However,  the  Secretary 
does  not  have  such  data  on  the  vessel 
captains  who  harvested  red  snapper  in 
a  commercial  fishery  using  such 
endorsement  in  each  specified  fishing 
season.  Therefore,  the  Secretary  will  use 
several  communication  methods  to 
attempt  to  identify  such  captains  and 
make  them  aware  of  the  referendum 
procedures.  One  possible 
conununication  method  that  involves 
data  collection  would  be  a  request  for 
detailed  information  from  persons  with 
a  vessel  permit  with  a  red  snapper 
endorsement,  regarding  vessel  captains 
who  harvested  red  snapper  using  such 
endorsement  in  each  specified  fishing 
season. 

Prior  to  each  referendum,  the 
Secretary,  in  consultation  with  the 
Council,  shall  (a)  identify  and  notify  all 
such  persons  holding  permits  with  red 
snapper  endorsements  and  all  such 
vessel  captains;  and  (b)  make  available 
to  all  such  persons  and  vessel  captains 
information  about  the  schedule, 
procedures,  and  eligibility  requirements 
for  the  referendum  and  the  proposed 
individual  fishing  quota  program. 
Submission  of  the  paper  questiormaires 
would  be  voluntary. 

m.  Data 

OMB  Number:  None. 
Form  Number:  None. 
Type  of  Review:  Regular  submission. 
Affected  Public:  Business  or  other  for- 
profit  organizations. 
Estimated  Number  of  Respondents: 

200.  . 

Estimated  Time  Per  Response:  10 
minutes  for  a  response  to  an  initial 
referendum  on  preparation;  20  minutes 
for  a  response  to  a  subsequent 
referendum;  and  10  minutes  per 
response  for  any  information  request 
regarding  vessel  captains. 

Estimated  Total  Annual  Burden 
Hours:  102. 

Estimated  Total  Annual  Cost  to 
Public:  $122.  (Costs  exclude  valuation  of 
respondents'  time.)  , 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  tlje  collection  of  infoimation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  25.  2003., 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-5047  Filed  3-3-03:  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.013003B] 

Marine  Mammals:  Final  Environmental 
Assessment  of  issuing  a  Bowttead 
Whale  Subsistence  Quota  to  the 
Alaska  Eskimo  Whaling  Commission 
for  the  Years  2003  through  2007 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  availability. 


SUMMARY:  NMFS  announces  the 
availability  of  an  Environmental 
Assessment  (EA).  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA).  to  assess  the  impacts  of  issuing 
the  International  Whaling  Commission 
(IWC)  subsistence  quota-for  bowhead 
whales  to  the  Alaska  Eskimo  Whaling 
Commission  (AEWC)  for  the  years  2003 
through  2007.  NMFS  has  identified  a 
preferred  alternative  in  the  EA  that  will 
grant  the  AEWC  the  IWC  quota  of  255 
landed  bowhead  whales,  with  an  annual 
strike  quota  of  67  bowhead  whales  per 
year  for  the  years  2003  through  2007, 
where  no  more  than  15  unused  strikes 
are  added  to  the  strike  quota  for  Aiy  one 
year. 

ADDRESSES:  Copies  of  the  EA  may  be 
obtained  via  the  Internet  (see  Electronic 
Access).  Copies  of  the  EA  may  be 
requested  by  writing  to  Gale  Heim, 
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NOAA/NMFS,  Office  of  Protected 

Resources,  13th  Floor,  1315  East-West 

Hwy,  Silver  Spring,  MD  20910.  Mark 

the  outside  of  the  envelope  with 

"Request  for  Bowhead  EA." 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Yates  or  Winnie  Chan,  301-713- 

2322. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Copies  of  the  EA  may  be  obtained 
over  the  Internet  at  the  Office  of 
Protected  Resources  Marine  Mammal 
website  under  "Quick  Information 
Links"  at  http://www.ninfs.noaa.gov/ 

prot res/overview/mm.html.  The  link 

is  titled  "Bowhead  Whale 
Environmental  Assessment". 

Background 

At  the  S"'  Special  Meeting  of  the  IWC 
held  in  October,  2002  the  Commission 
approved  a  S^year  aboriginal 
subsistence  quota  for  the  take  of 
Western  arctic  bowhead  whales.  The 
quota  allows  for  a  combined  total  of  up 
to  280  whales  to  be  landed  in  the  years 
2003  through  2007  by  Alaskan  Eskimos 
and  Russian  natives.  For  each  of  these 
years,  the  number  of  bowhead  whales 
struck  shall  not  exceed  67,  except  that 
any  unused  portion  of  a  strike  quota 
from  any  year  shall  be  carried  forward 
and  added  to  the  strike  quota  of  any 
subsequent  year,  provided  that  no  more 
than  15  strikes  shall  be  added  to  the 
strike  quota  for  any  one  year. 

The  oasis  for  the  quota  was  a  joint 
request  by  the  Russian  Federation  and 
the  United  States  for  280  whales  (255 
for  Alaska  Eskimos  and  25  for  Russian 
natives)  dver  a  5-year  period.  The 
annual  strike  limits  and  quotas  for 
whales  are  determined  at  the  begirming 
of  each  year  after  consultation  with  the 
Russian  government. 

At  the  54"^  annual  meeting  of  the 
IWC,  held  in  May,  2002  the  Scientific 
Committee  reiterated  its  previous  advice 
for  the  Bering-Chukchi-Beaufort  Seas 
stock  of  bowhead  whales.  That  is,  it  is 
very  likely  that  a  catch  limit  of  102 
whales  or  less  would  be  consistent  with 
the  requirements  under  IWC  regulation. 

The  International  Convention  for  the 
Regulation  of  Whaling,  under  which  the 
IWC  operates,  is  implemented 
domestically  through  the  Whaling 
Convention  Act  (WCA).  Under  the 
WCA,  NMFS  issues  a  share  of  the  IWC 
bowhead  quota  to  the  AEWC. 

Alaska  Eskimos  have  been  taking 
bowhead  whales  for  at  least  2,000  years. 
Alaska  Native  subsistence  hunters  take 
less  than  one  percent  of  the  population 
of  bowhead  whales  per  year.  Since 
1977,  the  number  of  takes  has  ranged 
between  14  and  75  per  year. 


NEPA  requires  that  Federal  agencies 
conduct  an  environmental  analysis  of 
the  effect  of  their  proposed  actions  on 
the  environment.  Although  all  quotas 
under  the  WCA  are  issued  on  an  annual 
basis,  NMFS  evaluated  the  effects  of 
issuing  them  over  a  5-7year  period.  A 
draft  EA  was  distributed  for  public 
comment  on  December  9,  2002.  The  EA 
analyzed  four  alternatives: 

Alternative  1  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
oyer  5  years  {2003  through  2007),  with 
an  annual  strike  quota  of  67  bowhead 
whales  per  year,  where  no  unused 
strikes  are  added  to  the  strike  quota  for 
any  one  year. 

Alternative  2  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
over  5  years  (2003  through  2007),  with 
an  annual  strike  quota  of  67  bowhead 
whales  per  year,  where  no  more  than  15 
unused  strikes  are  added  to  the  strike 
quota  for  any  one  year. 

Alternative  3  -  Grant  the  AEWC  a 
quota  of  255  landed  bowhead  whales 
over  5  years  (2003  through  2007),  with 
an  annual  strike  quota  of  67  bowhead 
whales  per  year,  where,  for  unused 
strikes,  up  to  50  percent  of  the  annual 
strike  limit  is  added  to  the  strike  quota 
for  any  one  year. 

Alternative  4  (No  Action)  -  Do  not 
grant  the  AEWC  a  quota. 

After  reviewing  and  addressing  the 
comments  received,  NMFS  selected 
Alternative  2  as  the  preferred 
alternative.  NMFS  issued  a  final  EA  and 
Finding  of  No  Significant  Impact  on 
February  23,  2003.  The  Final  EA  was 
prepared  in  accordance  with  NEPA, 
implementing  regulations  at  40  CFR 
parts  1500  through  1508,  and  NOAA 
guidelines  concerning  implementation 
of  NEPA  found  in  NOAA 
Administrative  Order  216-6. 

Dated:  February  26.  2003. 

Stephen  L.  Leathery, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[PR  Doc.  03-5045  Filed  3-3-03:  8:45  am] 

BILUNG  COOe  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  022SOSC\ 

Mid-Atiantic  Fisliery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Research  Set  Aside  (RSA)  Committee 
and  its  Executive  Committee  will  hold 
a  public  meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday,  March  18,  through  Thursday, 
March  20,  2003.  On  Tuesday,  March  18, 
there  will  be  a  Research  Set-Aside  (RSA) 
Workshop  from  noon  until  5  p.m.  There 
will  be  a  Dogfish  Scoping  meeting  fi'om 
7  pm  to  8:30  p.m.  On  Wednesday, 
March  19,  the  Executive  Committee  will 
meet  ft-om  8  a.m.  to  9  a.m.  The  Council 
will  meet  fi-om  9  a.m.  to  11  a.m.  The 
Council  will  tour  the  U.S.  Coast  Guard 
Museum  and  hear  a  presentation  on 
Homeland  Defense  from  11  a.m.  to  1:15 
p.m.  The  Council  will  meet  from  1:30 
p.m.  to  4:30  p.m.  The  Council  will  then 
visit  the  Virginia  Marine  Science 
Museum  from  5  p.m.  to  8  p.m.  On 
Thursday,  March  20,  the  Council  will 
meet  from  8  a.m.  until  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Oceanfront  Hotel,  36th 
Street  and  Atlantic  Avenue,  Virginia 
Beach,  VA;  telephone:  757-425-9000  or 
800-325-3535. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
Council  and  NMFS  will  hold  a 
collaborative  workshop  fi'om  noon  to  5 
p.m.  on  March  18,  2003  to  discuss  the 
Council's  RSA  program. 

The  RSA  program  is  carried  out 
through  the  cooperation  of  the  Council, 
NMFS,  and  the  Atlantic  States  Marine 
Fisheries  Commission.  It  provides  a 
mechanism  to  fund  research  relevant  to 
the  Council's  and  Commission's  fishery 
management  plans  and  to  compensate 
vessels  through  the  sale  of  fish 
harvested  under  specially  designated 
RSA  quotas.  Research  projects  have 
been  funded  through  the  RSA  in  2002 
and  2003,  and  a  notice  for  solicitation 
of  2004  projects  has  recently  been 
published  in  the  Federal  Register  (68, 
FR  3864, 1/27/2003).  The  NMFS  is 
currently  soliciting  proposals  for 
research  activities  concerning  the 
summer  flounder,  scup,  black  sea  bass, 
Loligo  squid,  Illex  squid,  Atlantic 
mackerel,  butterfish,  and  bluefish 
fisheries.  While  the  tilefish  fishery  is 
part  of  the  RSA  program,  the  Council 
has  voted  to  set  the  tilefish  RSA  quota 
to  zero  until  a  stock  assessment  has 
been  completed.  All  research  proposals 
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to  be  considered  under  this  solicitation 
must  be  received  by  March  28,  2003. 

The  purpose  of  tne  workshop  is  to 
receive  public  input  from  RSA  project 
participants  and  the  general  public  on 
how  to  improve  the  RSA  program,  and 
to  inform  the  public  and  potential  RSA 
quota  recipients  about  the  opportunities 
and  requirements  of  the  RSA  program. 
Main  agenda  items  for  the  workshop 
will  be: 

(1)  Welconie  and  Description  of  the 
RSA  Program,  (2)  The  RSA  2004 
Request  for  Proposals  (RFP)  Solicitation, 
(3)  The  RSA  Grants  Review/ Approval 
Process,  (4)  Overview  and  Discussion  of 
the  Exempted  Fishing  Permit  Process 
Requirements  RSA  Recipients  Must 
Comply  With,  (5)  Public  Input  fi-om 
RSA  Project  Participants  and  General 
Public  with  Suggestions  on  Haw  to 
Improve  the  RSA  Program,  (6) 
Integration  of  RSA  Projects  with  NMFS 
Northeast  Fisheries  Science  Center 
Programs,  (7)  Integration  of  RSA  Project 
Findings  Into  the  Fisheries  Management 
Process. 

Additional  agenda  items  for  the 
Coimcil's  committees  and  the  Council 
itself  are:  Conduct  a  scoping  meeting  for 
Amendment  1  to  the  Dogfish  Fishery 
Management  Plan  (consider,  among 
other  management  measures,  the 
following  items  for  inclusion  in 
Amendment  1:  define  a  rebuilding 
biomass  target  for  Bmsy,  establish 
rebuilding  timeframe  consistent  with 
Section  304(e)  of  the  Magnuson-Stevens 
Act  (MSA),  address  bycatch/discard 
issues,  and  address  different  allocation 
processes;  the  Executive  Committee  will 
discuss  potential  Council  actions 
regarding  MSA  and  Marine  Mammal 
Protection  Act  (MMPA)         ' 
Reauthorizations:  hear  a  presentation  on 
the  peer  review  and  stock  assessment 
workshop  process;  hear  a  NMFS 
presentation  on  initiative  to  change 
recreational  fishing  data  collection 
(report  on  the  new  coastwide 
methodology  to  collect  catch  and  effort 
data  from  the  for-hire  recreational  fleet 
and  discuss  how  new  system  would 
affect  Marine  Recreational  Fishery 
Statistics  Survey  (MRFSS);  review  and 
discuss  directions  and  priorities  for 
2003  and  2004  for  summer  flounder, 
scup,  and  black  sea  bass;  receive  and 
discuss  organizational  and  committee 
reports  including  the  New  England 
Council's  report  regarding  possible 
actions  on  herring,  groundfish, 
monkfish,  red  crab,  scallops,  skates,  and 
whiting;  and,  act  on  any  continuing 
aild/or  new  business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these, 
issues  may  not  be  the  subject  of  formal 


Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Coiuicil's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Joarma  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  February  26,  2003. 
Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fis/jeries.  National  Marine  Fisheries  Senice. 
IFR  Doc.  03-5044  Filed  3-3-03;  8:45  am] 
BILUNG  COOE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice;  Information  Collection 
3038-0043,  Rules  Relating  to  Review  of 
National  Futures  Association  Decisions 
in  Disciplinary,  Membership  Denial, 
Registration,  and  Member 
Responsibility  Actions. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  (if  any). 
DATES:  Comments  must  be  submitted  on 
or  before  April  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Mauldin  at  CFTC,  (202)  418- 
5120;  FAX:  (202)  418-5524;  e-mail: 
Imauldin@cftc.gov  and  refer  to  OMB 
Control  No.  3038-0043. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rules  Relating  to  Review  of 
National  Futures  Association  Decisions 
in  Disciplinary,  Mem'bership  Denial, 
Registration,  and  Member 
Responsibility  Actions.  OMB  Control 
No.  3038-0043.  This  is  a  request  for 


extension  of  a  currently  approved 
information  collection. 

Abstract:  17  CFR  part  171  rules 
require  a  registered  futures  association 
to  provide  fair  and  orderly  procedures 
for  membership  and  disciplinary 
actions.  The  Commission's  review  of 
decisions  of  registered  futures 
associations  in  disciplinary, 
membership  denial,  registration,  and 
member  responsibility  actions  is 
governed  by  section  17(h)(2)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 
section  21(h)(2).  The  rules  establish 
procedures  and  standards  for 
Commission  review  of  such  actions,  and 
the  reporting  requirements  included  in 
the  procedural  rules  are  either  directly 
required  by  section  1 7  of  the  Act  or  are 
necessary  to  the  type  of  appellate  review 
role  Congress  intended  the  Commission 
to  undertake  when  it  adopted  that 
provision. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30,  1981. 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  November  14,  2002  (67  FR 
68995). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  1 .42  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transit  or " 
otherwise  disclose  the  information. 

Respondents/Affected  Entities:  22. 

Estimated  number  of  responses:  89. 

Estimates  total  annual  burden  on 
respondents:  126  hours. 

Frequency  of  collection:  on  occasion. 

Send  comments  reg^ding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0043  in  any 
correspondence. 

Linda  Mauldin,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  1155  21st  Street.  NW., 
Washington.  DC  20581  and  Office  of 
Information  and  Regulatory  Affairs. 
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Office  of  Management  and  Budget, 
Attention:  Desk  Office  for  CFTC,  725 
17th  Street.  Washington.  DC  20503. 

Issued  in  Washington.  DC  on  Februarv  26. 

2003. 

Jean  A.  Webb, 

Secretary  of  the  Commission.  . 

(FR  Doc.  03-500.3  Filed  3-3-03;  8:45  am| 

BILLING  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection  of  Information; 
Comment  Request — Safety  Standard 
for  Cigarette  Lighters 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety -Commission  requests  comments 
on  a  proposed  request  for  an  extension 
of  approval  of  a  collection  of 
information  from  manufacturers  and 
importers  of  disposable  and  novelty 
cigarette  lighters.  This  collection  of 
information  consists  of  testing  and 
recordkeeping  requirements  in 
certification  regulations  implementing 
the  Safety  Standard  for  Cigarette 
Lighters  (16  CFR  part  1210).  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
May  5,  2003. 

ADDRESSES:  Written  comments  should 
be  captioned  "Cigarette  Lighters"  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207.  or  delivered  to 
that  office,  room  502,  4330  East-West 
Highway,  Bethesda,  McU7land  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  Part  1210,  call  or  write  Linda  L. 
Glatz,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington  DC  20207; 
telephone  (301)  504-7671. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Commission  issued  the  Safety 
Standard  for  Cigarette  Lighters  (16  CFR 


Part  1210)  under  provisions  of  the 
Consumer  Product  Safety  Act  (CPSA) 
(15  U.S.C.  2051  et  seq.)  to  eliminate  or 
reduce  risks  of  death  and  bum  injury 
from  fires  accidentally  started  by 
children  playing  with  cigarette  lighters. 
The  standard  contains  performance 
requirements  for  disposable  and  novelty 
lighters  that  are  intended  to  make 
cigarette  lighters  subject  to  the  standard 
resist  operation  by  children  younger 
than  five  years  of  age. 

A.  Certification  Requirements 

Section  14(a)  of  the  CPSA  (15  U.S.C. 
2063(a))  requires  manufacturers, 
importers,  and  private  labelers  of  a 
consumer  product  subject  to  a  consumer 
product  safety  standard  to  issue  a 
certificate  stating  that  the  product 
complies  with  all  applicable  consumer 
product  safety  standards.  Section  14(a) 
of  the  CPSA  also  requires  that  the 
certificate  of  compliance  must  be  based 
on  a  test  of  each  product  or  upon  a 
reasonable  testing  program. 

Section  14(b)  of  the  CPSA  authorizes 
th^  Commission  to  issue  regulations  to 
prescribe  a  reasonable  testing  program 
to  support  certificates  of  compliance 
with  a  consumer  product  safety 
standard.  Section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b))  authorizes  the 
Commission  to  issue  rules  to  require 
that  firms  "establish  and  maintain" 
records  to  permit  the  Commission  to 
determine  compliance  with  rules  issued 
under  the  authority  of  the  CPSA. 

The  Commission  has  issued 
regulations  prescribing  requirements  for 
a  reasonable  testing  program  to  support 
certificates  of  compliance  with  the 
standard  for  cigarette  lighters.  These 
regulations  require  manufacturers  and 
importers  to  submit  a  description  of 
each  model  of  lighter,  results  of 
prototype  qualification  tests  for 
compliance  with  the  standard,  and  other 
information  before  the  introduction  of 
each  model  of  lighter  in  commerce. 
These  regulations  also  require 
manufacturers,  importers,  and  private 
labelers  of  disposable  and  novelty 
lighters  to  establish  and  maintain 
records  to  demonstrate  successful 
completion  of  all  required  tests  to 
support  the  certificates  of  compliance 
that  they  issue.  16  CFR  Part  1210. 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers,  importers,  and  private 
labelers  of  disposable  and  novelty 
lighters  to  protect  consumers  from  risks 
of  accidental  deaths  and  burn  injuries 
associated  with  those  lighters.  More 
specifically,  the  Commission  uses  this 
information  to  determine  whether 
lighters  comply  with  the  standard  by 


resisting  operation  by  young  children. 
The  CoYnmission  also  uses  this 
information  to  obtain  corrective  actions 
if  disposable  or  novelty  lighters  fail  to 
comply  with  the  standard  in  a  manner 
that  creates  a  substantial  risk  of  injury 
to  the  public. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  in  the  certification 
regulations  for  cigarette  lighters  under 
coptrol  number  3041-0116.  OMB's  most 
recent  extension  of  approval  will  expire 
on  April  30,  2003.  The  Commission 
proposes  to  request  an  extension  of 
approval  without  change  for  these 
collection  of  information  requirements. 

B.  Estimated  Burden 

The  cost  of  the  rule's  testing, 
reporting,  recordkeeping,  and  other 
certification-related  provisions  is 
comprised  of  time  spent  by  testing 
organizations  on  behalf  of 
manufacturers  and  importers,  and  time 
spent  by  firms  to  prepare,  maintain  and 
submit  records  to  CPSC.  There  are  an 
estimated  60  firms  involved.  Each  of  the 
60  affected  firms  are  expected  to  test  an 
average  of  one  to  two  new  models  of 
lighters  each  year,  for  a  total  of  60-120 
responses.  Testing  of  two  lighters  is 
expected  to  take  175  hours,  therefore.  60 
firms  times  175  hours  equals  10.500 
total  hours  requested.  Many  firms' 
submissions  rely  on  previous  testing  (16 
CFR  1210.14)  of  lighters.  Thus,  they 
may  not  need  to  do  new  child  testing  for 
lighters  to  qualify  for  importation. 

The  cost  of  the  rule's  testing, 
reporting,  recordkeeping  and  other 
certification-related  provisions  is 
comprised  of  time  spent  by  testing 
organizations  on  behalf  of 
manufacturers  and  importers,  and  time 
spent  by  firms  to  prepare,  maintain,  and 
submit  records  to  CPSC.  Testing  costs 
are  estimated  to  total  roughly  $15,000 
per  test  series.  If  each  of  the  60  affected 
firms  tests  an  average  of  one  or  two  new 
models  of  lighters  each  year,  total 
annual  testing  costs  may  be  $900,000  to 
$1.8  million.  The  Commission  staff  has 
estimated  record  preparation  at 
approximately  $42.32  per  hour,  on  the 
average.  For  an  average  of  roughly  20  to 
40  hours  per  firm  in  a  typical  year,  the 
total  records  preparation  and 
submission  costs  for  all  60  affected 
firms  is  approximately  $51,000  to 
$102,000  per  year.  Total  industry  testing 
and  administrative  costs  are  therefore 
approximately  $951,000  to  $1.9  million 
per  year.  Total  burden  hours  for  testing 
and  recordkeeping,  using  the  two  model 
per  firm  figures,  would  be  10,540 
(10,500  for  testing  plus  40  for 
recordkeeping). 
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C.  Request  for  Comments 

The  Commission  solicits  written 

comments  from  all  interested  persons 

about  the  proposed  collection  of 

information.  The  Commission 

specifically  solicits  information  relevant 

to  the  following  topics: 

— Whether  the  collection  of  information ' 
described  above  is  necessary  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— Whether  the  •estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  February  26.  2003. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  03-5037  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  63S5-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-2] 

Matter  of  Daisy  Manufacturing  Co., 
d/b/a/  Daisy  Outdoor  Products,  400 
West  Stribling  Drive,  Rogers,  AK 
72756;  Final  Prehearing  Conference 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  final  prehearing 

conference. 

DATES:  This  notice  announces  the  final 
prehearing  conference  to  be  held  in  the 
matter  of  Daisy  Manufacturing  Compemy 
on  April  21,  2003  at  10  a.m. 
ADDRESSES:  The  final  prehearing 
conference  will  be  in  room  410  of  the 
Bethesda  Towers  Building,  4330  East 
West  Highway.  Bethesda.  Maryland 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Stevenson.  Secretary.  U.S. 
Consumer  Product  Safety  Commission. 
Washington.  DC;  telephone  (301)  504- 
7923;  telefax  (301)  504-0127. 
SUPPLEMENTARY  INFORMATION:  This 
public  notice  is  issued  pursuant  to  16 
CFR  1025.21(c)  of  the  U.S.  Consumer 
Product  Safety  Commission's  Rules  of 
Practice  for  Adjudicative  Proceedings  to 
inform  the  public  that  a  prehearing 


conference  wrill  be  held  in  an 
administrative  proceeding  imder  section 
15  of  the  Consumer  Product  Safety  Act 
("CPSA").  15  U.S.C.  2064.  and  section 
of  the  Federal  Hazardous  Substances 
Act  ("FHSA").  15  U.S.C.  l274. 
captioned  CPSC  Docket  No.  02-2.  In  the 
Matter  of  Daisy  Manufacturing 
Company  doing  business  as  Daisy 
Outdoor  Products.  The  Presiding  Officer 
in  the  proceeding  is  United  States 
Administrative  Law  Judge  William  B. 
Moran.  At  this  time,  the  Final 
Prehearing  Conference  is  planned  to  be 
conducted  by  telephone.  "Those 
members  of  the  public  attending  the 
conference  will  be  able  to  listen  to  the 
conference,  except  for  such  portions,  if 
any,  which  require  that  the  public  be 
excused.  It  is  also  possible  that  last 
minute  issues  may  require  that  the 
parties'  representatives  attend  the 
Conference  in  person. 

The  public  is  referred  to  16  CFR 
1025.21(a)  for  identification  of  the 
issues  to  be  raised  at  the  conference  and 
is  advised  that  the  dates,  times  and 
places  for  the  hearing  also  will  be  noted 
at  this  conference. 

As  stated  in  the  Federal  Register 
Notice  announcing  the  First  Prehearing 
Conference,  substantively,  the  issues 
being  litigated  in  this  proceeding 
continue  to  include:  Whether  certain 
identified  models  of  the  Daisy 
Powerline  Airgun.  designed  to  shoot 
BBs  or  pellets,  contain  defects  which 
create  a  substantial  product  hazard 
defect  in  that,  allegedly,  BBs  can 
become  lodged  within  a  "virtual 
magazine,"  or  fail  to  feed  into  the  firing 
cheunber,  with  the  consequence  that  one 
may  fire  or  shake  the  gun  without 
receiving  any  visual  or  audible 
indication  that  it  is  still  loaded. 
Consequently,  the  complaint  asserts  that 
these  alleged  problems  can  lead 
consumers  to  erroneously  believe  that 
the  gun  is  empty  and  that  such 
phenomena  mean  that  the  gun  is 
"defective"  within  the  meaning  of 
section  15  of  the  CPSA,  15  U.S.C.  2064 
and  section  15  of  the  FHSA.  15  U.S.C. 
1274. 

The  Complaint  further  alleges  that  the 
gun's  design,  by  making  it  difficult  to 
determine  when  looking  into  the 
loading  port  whether  a  BB  is  present, 
constitutes  a  "defect"  under  the  CPSA 
and  the  FHSA  and  presents  a 
"substantial  product  hazard."  creating  a 
substantial  risk  of  injury  to  consimiers. 
within  the  meaning  of  section  15(a)(2), 
of  the  CPSA,  15  U.S.C.  2064(a)(2),  and 
presents  a  substantial  risk  of  injury  to 
children  under  sections  15(c)(1)  and 
(c)(2)  of  the  FHSA,  15  U.S.C.  1274(c)(1) 
and  (c)(2).  The  public  should  continue 
to  be  mindful  that  these  are  allegations 


only  and  that  the  CPSC  staff  bears  the 
burden  of  proof  in  establishing  any 
violations.  Should  these  allegations  be 
proven.  Complaint  Counsel  for  the  • 
Office  of  Compliance  of  the  U.S. 
Consumer  Product  Safety  Commission 
seeks  a  finding  that  these  products 
present  a  substantial  product  hazard 
and  present  a  substantial  risk  of  injury 
to  children  and  that  public  notification 
of  such  hazard  and  risk  of  injury  be 
made  pursuant  to  section  15(c)  of  the 
CPSA  and  that  other  appropriate  relief 
be  directed,  as  set  forth  in  the  , 
Complaint. 

Dated:  February  27.  2003. 
Todd  A.  Stevenson, 
Secretary. 
[FR  Doc.  03-5038  Filed  3-3-03:  8:45  am] 

BILLING  CODE  63S5-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Strategic  Plan  Review 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  announces  a  request  for 
comments  concerning  its  strategic  plan. 
To  comply  with  the  Government 
Performance  and  Results  Act  (GPRA). 
the  Corporation  must  revise  its  strategic 
plan  by  September,  2003.  In  making 
revisions,  the  Corporation  seeks  input 
ft-om  organizations  and  individuals 
interested  in  helping  to  define  the 
Corporation's  mission,  goals,  and 
strategies,  including  organization  and 
management,  to  support  a  culture  of 
citizenship,  service,  and  responsibility 
in  America.  Final  approval  of  the 
strategic  plan  rests  vvith  the 
Corporation's  Board  of  Directors. 

In  addition  to  seeking  input  through 
this  notice,  the  Corporation  will  hold  a 
series  of  focus  groups,  meetings,  and 
discussions  with  organizations  and 
individuals  interested  in  the 
Corporation.  For  further  background 
information  about  the  Corporation,  you 
should  visit  our  Web  site  at  http:// 
www.cns.gov.  You  may  access  the 
existing  strategic  plan  at  http:// 
www.cns.gov/about/1 997-2002.pdf. 
DATES:  The  deadline  for  submitting 
comments  is  May  1,  2003. 
ADDRESSES:  You  may  send  any 
comments  to  Ms.  Winsome  Packer  at 
wpacker@cns.gov,  or  to  the  following 
address:  Corporation  for  National  and 
Community  Service.  Office  of  Research 
and  Policy  Develppment,  Attn:  Ms. 
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Winsome  Packer,  1201  New  York 
Avenue.  NW.,  Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
hirther  information  concerning  this 
notice,  you  may  contact:  Ms.  Winsome, 
Packer  at  (202)'606-5000.  ext.  #  498,  or 
wpacker@cns.gov.  The  TDD  number  is 
(202)  565-2799. 

Dated:  February  25,  2003. 
David  Reingold, 

Director.  Research  and  Policy  Development. 
(FR  Doc.  03^937  Filed  3-3-03;  8:45  am] 
BILLING  CODE  6050-Sl-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0152] 

Federal  Acquisition  Regulation; 
Information  Collection;  Service 
Contracting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0152). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  service  contracting.  This 
OMB  clearance  expires  on  May  31, 
2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  5,  2003. 


ADDRESSES:  Submit  comments, 

including  suggestions  for  reducing  this 

burden  to  the  General  Services 

Administration,  FAR  Secretariat  (MVA), 

1800  F  Street,  NW.,  Room  4035. 

Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  )ulia 

Wise.  Acquisition  Policy  Division,  GSA, 

208-1168. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  FAR  requirement  implements 
the  statutory  requirements  of  sec.  834, 
Public  Law  101-510.  concerning 
uncompensated  overtime.  The  coverage 
requires  that  offerors  identify 
uncompensated  overtime  hours  and  the 
uncompensated  overtime  rate  for 
procurements  valued  at  $100,000  or 
more.  This  permits  government 
contracting  officers  to  ascertain  cost 
realism  of  proposed  labor  rates  for 
professional  employees. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  19.906 
Responses  Per  Respondent:  1 
Annual  Responses:  19,906 
Avemge  Burden  Per  Response:  30 
minutes 

Total  Burden  Hours:  9.953 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVA).  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0152,  Service  Contracting,  in  all 
correspondence. 

Dated:  February  26,  2003. 
Ralph  |.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
IFR  Doc.  03-4946  Filed  3-3-03;  8:45  am] 

BILUNO  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0076] 

Federal  Acquisition  Regulation; 
Information  Collection;  Novation/ 
Change  of  Name  Requirements 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0076). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  novation/change  of  name 
requirements.  This  OMB  clearance 
expires  on  May  31.  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
May  5,  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Acquisition  PoUcy 
Division.  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  firm  performing  under 
government  contracts  wishes  the 
government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  government. 

B.  Annual  Reporting  Burden 

Respondents:  1.000 
Responses  Per  Respondent:  1 
Annual  Responses:  1.000 
Hours  Per  Response:  .458 
Total  Burden  Hours:  458 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  hom 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence. 
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Dated:  February  26,  2003. 
Ralph  |.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-4947  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  6,191,744  entitled 
"Probe  movement  system  for  spherical 
near-field  antenna  testing"  and  U.S. 
Patent  No.  6,354.167  entitled  "Scara 
type  robot  with  coimterbalanced  arms". 
ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to 
the  Naval  Surface  Warfare  Center.  Crane 
Div..  Code  OCF,  Bldg  64.  300  HWY  361, 
Crane.  IN  47522-5001  and  must  include 
the  patent  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  Boggess.  Naval  Surface  Warfare 
Center.  Crane  Div.,  Code  OCF,  Bldg  64, 
300  HWY  361,  Crane,  IN  47522-5001, 
Telephone  (812)  854-1130.  An 
application  for  license  may  be 
downloaded  from:  bttp:// 
www.crane.navy.mil/foia_pa/ 
CranePatents.asp. 

(Authority:  35  U.S.C,  207,  37  CFR  part  404) 

Dated:  February  26,  2003. 
R.  E.  Vincent  II 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-4981  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  3, 
2003. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington.  - 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  26,  2003. 

|ohn  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Integrated  Postsecondary 
Education  Data  System  (IPEDS),  Web- 
Based  Collection  System  (KI). 

Frequency:  Annually. 

Affected  Public: 

Not-for-profit  institutions  (primary). 

Businesses  or  other  for-profit. 

State.  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  63550;  Burden 
Hours:  183080. 

Abstract:  IPEDS  is  a  system  of  surveys 
designed  to  collect  basic  data  from 
approximately  9,600  postsecondary 


institutions  in  the  United  States.  The 
DPEDS  provides  information  on  numbers 
of  students  enrolled,  degrees  completed, 
other  awards  earned,  dollars  expended, 
staff  employed  at  postsecondary' 
institutions,  and  cost  and  pricing 
information.  The  amendments  to  the 
Higher  Education  Act  of  1998,  Part  C. 
Sec.  131,  specify  the  need  for  the 
"redesign  of  relevant  data  systems  to 
improve  the  usefuUness  and  timeliness 
of  the  data  collected  by  such  systems." 
As  a  consequence.  In  2000  IPEDS  began 
to  collect  data  through  a  web-based  data 
collection  system  and  to  concentrate  on 
those  institutions  that  participate  in 
Title  IV  federal  student  aid  programs; 
other  institutions  may  participate  on  a 
voluntary  basis. 

Written  requests  for  information  '^^ 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3.  Washington,  DC   ' 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.fleese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/ or  the  collection  activity 
requirements  should  be  directed  to 
Katrina  Ingalls  at  her  e-mail  address 
Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  » 

[FR  Doc.  03-4956  Filed  3-3-03;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Sutmtission  for  OMB  Review: 
Comment  Request 

agency:  Department  of  Energy. 
ACTION:  Agency  Information  Collection 
Extension.. 

SUMMARY:  The  Department  of  Energy 
(EKDE)  has  submitted  information 
collection  package  1910-5112,  Chronic 
Beryllium  Disease  Prevention  to  the 
Office  of  Management  and  Budget     ' 
(OMB)  for  extension  under  the 
Paperwork  Reduction  Act  of  1995.  The. 
package  covers  the  collection  of 
information  from  DOE  and  DOE 
contractors  that  are  subject  to  the 
Department's  Chronic  Beryllium  Disease 
Prevention  Program  (10  CFR  part  850). 
The  regulations  contained  in  the 
Chronic  Disease  Prevention  Program 
have  been  promulgated  under  authority 
in  the  Atomic  Energy  Act  of  1954,  and 
the  Department  of  Energy  Organization 
Act. 
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DATES:  Comments  regarding  this 
collection  of  information  should  be  sent 
on  or  before  April  3.  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficuh  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the  OMB 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3087. 
(Also,  please  notify  the  DOE  contact 
listed  in  this  notice.) 

ADDRESSES:  Address  comments  to  DOE 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget,  Docket 
Library.  Room  10102,  New  Executive 
Office  Building,  725  17th  Street,  NW.. 
Washington,  DC  20503.  Comments 
should  also  be  addressed  to  the  Records 
Management  Division,  Office  of  the 
Chief  Information  Officer,  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Susan  L.  Frey, 
Director,  Records  Management  Division, 
Office  of  Business  and  Information 
Management,  Office  of  the  Chief 
Information  Officer.  IM-11/GTN 
Building,  U.S.  Depai-tment  of  Energy, 
1000  Independence  Ave.,  SW.. 
Washington,  DC  20585-1290,  (301)- 
903-366^,  or  E-mail 
susan.frey@hq.doe.gov.  (Also  notify 
Jacqueline  D.  Rogers,  Office  of 
Environment.  Safety  and  Health,  EH-5/ 
270CC,  U.S.  Department  of  Energy.  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585-1290  (301-903-5684).) 

SUPPLEMENTARY  INFORMATION:  (1) 

Current  OMB  Control  Number:  1910- 
5112  (2)  Package  Title:  Chronic 
Beryllium  Disease  Prevention  Program 
(3)  Summary:  A  three-year  extension  is 
requested  to  provide  DOE  employers 
with  the  information  needed  to  manage 
chronic  beryllium  disease  prevention 
programs,  provide  information  to 
employees,  and  permit  oversight  of  their 
programs  by  DOE  management.  (4) 
Purpose:  This  collection  provides  the 
Department  with  the  information 
needed  to  reduce  the  number  of  workers 
ciurently  exposed  to  beryllium  in  the 
course  of  their  work  at  DOE  facilities 
managed  by  DOE  or  its  contractors; 
minimize  the  levels  and  potential 
exposure  to  beryllium;  and  provide 
medical  surveillance  to  ensure  early 
detection  of  disease.  (5)  Type  of 
Respondents:  DOE  and  DOE  contractor 
employers  of  workers  exposed  or 
potentially  exposed  to  beryllium; 
ciurent  workers.  (6)  Number  of 
respondents:  1,703  annually;  (7)  Total 
annual  burden  hours:  32,952  hours. 


Statutory  Authority:  Atomic  Energy 
Act  of  1954,  42  U.S.C.  2201. 

Issued  in  Washington,  DC  on  February  25, 
2003. 

Susan  L.  Frey, 

Director,  Records  Management,  Office  of 
Busipess  and  Information  Management, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  03-4992  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-196-B] 

Application  To  Export  Electric  Energy; 
Minnesota  Power,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


summary:  Minnesota  Power,  Inc. 
(Miimesota  Power)  has  applied  for 
renewal  of  its  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  3,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  fi-om  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  11,  1999,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  issued  Order  No.  EA-196 
authorizing  Minnesota  Power  to 
transmit  electric  energy  from  the  United 
States  to  Canada.  Minnesota  Power  is  a 
Minnesota  corporation  that  owns 
electric  generation  and  transmission 
facilities  and  sells  and  distributes 
electricity  within  its  northern 
Minnesota  service  territory.  That  two- 
year  authorization  expired  on  February 
11,2001. 

On  March  2,  2001,  Minnesota  Power 
filed  an  application  with  FE  for  renewal 
of  that  export  authority  for  a  two-year 
term.  That  authorization  was  issued  on 
May  23,  2001. 

On  February  3,  2003,  Minnesota 
Power  applied  for  renewal  of  its 


authorization  to  export  electric  energy 
to  Canada  for  a  five  year  term  beginning 
upon  the  expiration  of  its  current 
authorization.  Minnesota  Power 
proposes  to  arrange  for  delivery  of 
electric  energy  to  Canada  over 
transmission  facilities  owned  and 
operated  by  Basin  Electric  Power 
Cooperative.  Bonneville  Power 
Administration,  Citizens  Utilities, 
International  Transmission.  Eastern 
Maine  Electric  Cooperative,  Joint 
Owners  of  the  Highgate  Project,  Inc., 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Co.,  Inc.,  Minnkota  Power,  New  York 
Power  Authority.  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power, 
and  Vermont  Electric  Transmission 
Company. 

The  electric  energy  that  Minnesota 
Power  proposes  to  export  will  be  either 
firm  or  interruptible.  The  exported 
energy  will  be  purchased  from  other 
entities  voluntarily  and,  therefore,  will 
be  surplus  to  the  needs  of  the  selling 
entities. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  Minnesota  Power 
request  to  export  to  Canada  shovdd  be 
clearly  marked  with  Docket  EA-196-B. 
Additional  copies  are  to  be  filed  directly 
with  Steven  W.  Tyacke,  Esq.,  Mirmesota 
Power,  Inc.,  30  West  Superior  Street, 
Duluth,  MN  55802-2092. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  been  granted  in  FE 
Order  No.  EA-196.  Consequently,  DOE 
believes  that  it  has  adequately  satisfied 
its  responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
through  the  documentation  of  a 
categorical  exclusion  in  the  FE  Docket 
EA-196  proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity,"  from  the  Regulatory  Info 
menu,  and  then  "Pending  Proceedings" 
from  the  options  menus. 
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Issued  in  Washington.  DC.  on  February  21. 
2003. 

Anthony  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  6-  Power  Import/Export.  Office 

of  Coal  &■  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  03-4997  Filed  3-3-03;  8:45  am] 

BILUNO  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Science  Financial  Assistance 
Program  Notice  03-19;  Research  in 
Innovative  Approaches  to  Fusion 
Energy  Sciences 

AGENCY:  Department  of  Energy. 
ACTKM:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
announces  its  interest  in  receiving  grant 
applications  for  research  in  innovative 
approaches  to  fusion  energy  sciences. 
All  individuals  or  groups  planning  to 
submit  applications  for  new  or  renewal 
funding  in  Fiscal  Year  2004  should 
submit  in  response  to  this  Notice. 

Specifically,  projects  funded  imder 
this  Notice  should  be  responsive  to  the 
MFE  Goal  2  of  the  Report  of  the 
Integrated  Program  Planning  Activity  for 
the  DOE  OFES  Program  (IPPA  2000), 
Report  DOE/SC-0028  [http:// 
vlt.  ucsd.edu/IPPAFinalDecOO.pdf) .  The 
Goal  calls  for  resolving  outstanding 
scientific  issues  and  establishing 
reduced-cost  paths  to  more  attractive 
fusion  energy  systems  by  investigating  a 
broad  range  of  innovative  magnetic 
confinement  configurations,  as 
recommended  in  the  report  on 
"Priorities  and  Balance  within  the 
Fusion  Energy  Sciences  Program"  by  the 
Fusion  Energy  Sciences  Advisory 
Committee  (FES AC),  September  1999 
(http://vlt.ucsd.edu/revisedpanel.pdfl. 
Proposals  exploring  new  and  iimovative 
approaches  for  creating  compact 
plasmas  with  high  ^  and  high 
temperatures  in  pulsed  or  steady  state, 
and  for  the  active  control  of  magnetized 
plasmas  are  particularly  welcome. 
Research  involving  highly  innovative 
experimental  approaches  to  improve  oui 
understanding  of  magnetized  plasmas, 
and  exploration  of  highly  innovative 
plasma  operations  in  support  of  proof- 
of-principle  and  higher  performance 
plasmas  in  support  of  the  above  Goal, 
may  also  be  considered.  Although  the 
main  thrust  of  the  research  efforts  , 
funded  under  this  Notice  is 
experimental,  consideration  will  also  be 
given  to  applications  that  are  directed  at 
scientific  assessment  of  new  concepts 


and  approaches  that  are  not  ready  for 
experimental  investigation. 
Applications  for  research  on  existing 
large  facilities,  or  initiatives  in  Inertial 
Fusion  Energy  should  not  be  submitted 
in  response  to  this  Notice. 

Due  to  the  limited  availability  of 
funds.  Principal  Investigators  with 
continuing  grants  may  not  submit  a  new 
application  in  the  same  area(s)  of 
interest  as  their  previous  application(s) 
which  received  funding.  A  Principal 
Investigator  may  submit  only  one 
application  under  this  Notice. 

OFES  may  also  solicit  proposals  from 
time  to  time  under  separate 
announcements  of  Initiatives  to  support 
coordinated,  goal-directed  community 
efforts.  These  Initiatives  will  be  funded 
to  achieve  specific  programmatic  and 
scientific  aims  and  will  be  subject  to 
requirements  that  are  different  from 
those  of  this  Notice.  Such  grants,  if 
funded,  will  be  subject  to  periodic 
reviews  of  progress. 
DATES:  To  permit  timely  consideration 
for  awards  early  in  Fiscal  Year  2004, 
applications  submitted  in  response  to 
this  Notice  must  be  received  by  DOE  no 
later  than  4:30  p.m..  May  1,  2003. 
Electronic  submission  of  formal 
applications  in  PDF  format  is  required 
using  a  minimum  number  of  files. 

Applicants  are  requested  to  submit  a 
letter-of-intent  by  April  4.  2003.  which 
includes  the  title  of  the  application,  the 
name  of  the  Principal  Investigator(s),  the 
requested  funding,  and  a  one-page 
abstract.  These  letters-of-intent  will  be 
used  to  organize  and  expedite  review 
processes.  Failure  to  submit  a  letter-of- 
intent  will  not  negatively  prejudice  a 
responsive  formal  application  submitted 
in  a  timely  fashion.  The  letters-of-intent 
should  be  sent  by  E-mail  to  the 
following  E-mail  address: 
john.sauter@science.doe.gov  and  the 
Subject  line  should  state:  Letter-of- 
intent  regarding  Program  Notice  03-19. 
ADDRESSES:  Formal  applications  in 
response  to  this  solicitation  are  to  be 
electronically  submitted  by  an 
authorized  institutional  business  official 
through  DOE's  Industry  Interactive 
Procurement  System  (UPS)  at:  http://e- 
center.doe.gov/.  UPS  provides  for  the 
posting  of  soUcitations  and  receipt  of 
applications  in  a  paperless  enviroiunent 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS,  your  business 
official  will  need  to  register  at  the  IIPS 
website.  It  is  suggested  that  this 
registration  be  completed  several  days 
prior  to  the  date  on  which  you  plan  to 
submit  the  formal  application.  The 
Office  of  Science  will  include 
attachments  as  part  of  this  Notice  that 
provide  the  appropriate  forms  in  PDF 


tillable  format  that  are  to  be  submitted 
through  IIPS  using  a  minimuiti  number 
of  files.  Color  images  should  be 
submitted  in  IIPS  as  a  separate  file  in 
PDF  format  and  identified  as  such. 
These  images  should  be  kept  to  a 
minimum  due  to  the  limitations  of 
reproducing  them.  They  should  be 
numbered  and  referred  to  in  the  body  of 
the  technical  scientific  grant  application 
as  Color  image  1,  Color  image  2,  etc. 
Questions  regarding  the  operation  of 
nPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at:  HelpDesk@pr.doe.gov,  or  you 
may  call  the  help  desk  at:  (800)  683- 
0751.  Further  information  on  the  use  of 
IIPS  by  the  Office  of  Science  is  available 
at:  http://www.sc.doe.gov/production/ 
grants/ grants. html. 

If  you  are  unable  to  submit  an 
application  through  IIPS,  please  contact 
the  Office  of  the  Director,  Grants  and 
Contracts  Diviision,  Office  of  Science. 
DOE  at:  (301)  903-5212  in  order  to^ain 
assistance  for  submission  through  IIPS, 
or  to  receive  special  approval  and  ^ 
instructions  on  how  to  submit  printed 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Fusion  Energy  Sciences, 
Germantown  Building,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-1290.  Dr. 
Francis  Thio  is  the  Team  Leader  for  the 
ICC  Program.  Specific  contacts  for  each 
area  of  interest  within  the  ICC  program, 
along  with  telephone  niunbers  and 
Internet  addresses,  are  listed  below: 

1.  Spherical  torus:  Dr.  Don  Priester, 
Research  Division.  SC-55.  Telephone: 
(301)  903-3752,  or  by  Internet 
address: 
don.priester@science.doe.gov.       ■* 

2.  Stellarator,  electric  tokamak,  levitated 
dipole  configuration,  innovative 
research  in  tokamaks:  Dr.  Charles 
Finfgeld,  Research  Division.  SC-55, 
Telephone:  (301)  903-3423.  or  by 
Internet  address: 
Charles.Finfgeld@science.doe.gov. 

3.  Reversed  Field  Pinch,  field  reversed 
configuration,  spheromak, 
magnetized  target  fusion,  electrostatic 
confinement,  plasma  heating:  Dr. 
Francis  Thio.  Research  Division,  SC- 
55,  Telephone:  (301)  903-4678.  or  by 
Internet  address: 
francis.thio@science.doe.gov. 

4.  Configuration  with  strong  shear  flow 
stabilization:  Dr.  Curt  Bolton. 
Research  Division,  SC-55,  Telephone: 
(301)  903-4914.  or  by  Internet 
address:  curt.bolton@science.doe.gov. 

5.  Active  and  passive  plasma  control: 
Dr.  Steve  Eckstrand.  Research 
Division,  SC-55.  Telephone:  (301) 
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903-5546,  or  by  Internet  address: 
steve.eckstrand@science.doe.gov. 
6.  All  other  innovative  concepts  and 
approaches:  Dr.  Francis  Thio, 
Research  Division.  SC-55.  Telephone: 
(301)  903^678.  or  by  Internet 
address:  francis.thio@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  General 
information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  part  605.  Electronic  access 
to  SC's  Financial  Assistance  Guide  and 
required  forms  is  possible  via  the 
Internet  using  the  following  Web  site 
address:  http://www.sc.doe.gov/ 
production/grants/gmnts.html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  applicaticfh  if  an 
award  is  not  made. 

In  selecting  applications  for  funding, 
the  DOE  Office  of  Fusion  Energy 
Sciences  will  give  priority  to 
applications  that  can  produce 
experimental  results  within  three  to  five 
years  after  grant  initiation.  Theoretical 
research  will  be  accepted  for 
consideration  under  this  Notice  when 
bundled  with  and  in  support  of  an 
experimental  application. 

Applications  concerned  with 
scientific  assessment  of  new  concepts  or 
approaches  that  are  not  ready  for 
experimental  investigation  should  have 
a  well-defined  scope.  The  product  of 
such  assessment  would  be  a  clear 
scientific  description  of  the  concept  and 
its  operation,  its  physics  and 
engineering  basis,  critical  analysis  of 
major  difficulties  to  be  overcome  in 
developing  the  concept  as  a  net 
producer  of  energy  through  the  fusion 
process,  and  an  analysis  of  what  would 
be  achieved  by  moving  to  experimental 
research. 

Program  Funding 

It  is  anticipated  that  about  $6,000,000 
of  Fiscal  Year  2004  funding  will  be 
available  to  fund  new  work  or  renewals 
of  existing  work  from  applications 
received  in  response  to  this  Notice.  The 
number  of  awards  and  range  of  funding 
will  depend  on  the  number  of 
applications  received  and  selected  for 
award.  Future  year  funding  will  depend 
upon  suitable  progress  and  the 
availability  of  funds.  The  cost- 
effectiveness  of  the  application  will  be 
considered  when  comparing 
applications  with  differing  funding 
requirements.  Applications  for  scientific 
assessment  of  new  concepts  will  be 
limited  to  a  maximum  of  $150,000  in 
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any  year.  Applications  requiring  annual 
funding  as  low  as  $50,000  are  welcome 
and  encouraged. 

Collaborative  research  projects 
involving  more  than  one  institution  are 
encoiu^ged.  Applications  submitted 
from  different  institutions,  which  are 
directed  at  a  common  research  activity, 
should  clearly  indicate  they  are  part  of 
a  proposed  collaboration  and  contain  a 
brief  description  of  the  ovwall  research 
project.  However,  each  application  must 
have  a  distinct  scope  of  work  and  a 
qualified  principal  investigator,  who  is 
responsible  for  the  research  effort  being 
performed  at  his  or  her  institution. 
Synergistic  collaborations  with 
researchers  in  federal  laboratories  and 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs), 
including  the  DOE  National 
Laboratories  are  also  encouraged, 
though  no  funds  will  be  provided  to 
these  organizations  under  this  Notice. 
Further  information  on  preparation  of 
collaborative  applications  may  be 
accessed  via  the  Internet  at:  http:// 
www.sc.doe.gov/production/grants/ 
Colab.html. 

Applications  from  individual  Pis  or 
small  groups  (1-4  people)  should  be 
limited  to  a  maximum  of  twenty  (20) 
pages  (including  text  and  figures)  of 
technical  information,  while 
applications  from  larger  research  groups 
should  be  limited  to  thirty  (30)  pages. 
The  PDF  file  may  also  include  a  few 
selected  publications  in  an  Appendix  as 
background  information.  In  addition,  in 
the  electronic  submission,  please  limit 
biographical  and  publication 
information  for  the  principal 
investigator  and  key  personnel  to  lio 
more  than  two  pages  each.  Each 
principal  investigator  should  provide  an 
e-mail  address. 

In  addition  to  the  information 
required  by  10  CFR  part  605  each 
application  should  contain  the 
following  items:  (1)  A  statement  about 
the  goal  of  the  proposed  investigation. 
(2)  a  synopsis  of  the  research  plan.  (3) 
the  specific  results  or  deliverable 
expected  at  the  end  of  the  project 
period,  (4)  a  discussion  of  why  this 
research  would  have  an  important 
impact  on  the  prospects  for  fusion 
energy,  or  why  this  research  would  lead 
to  an  attractive  pathway  towards 
practical  fusion  energy,  (5)  a  discussion 
of  how  the  research  would  elucidate  the 
physics  principles  of  the  innovation,  (6) 
a  detailed  research  plan,  and  (7) 
information  on  the  adequacy  of  the 
facilities  and  budget. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  and  will  be 


evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  CFR  part     • 
605.  [http://www.sc.doe.gov/production/ 
gran  ts/605in  dex.h  tnil) 

1.  Scientific  and/or  technical  merit  of. 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  the  applicant's 
personnel  and  adequacy  of  the  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  Office  of  Fusion  Energy  Sciiences 
shall  also  consider,  as  part  of  the 
evaluation,  other  available  advice  or 
information  as  well  as  program  policy 
factors  such  as  ensuring  an  appropriate 
balance  among  the  program  areas  and 
within  the  program  areas,  coupling  to 
the  theory  and  computational  efforts, 
and  quality  of  previous  performance. 
Selection  of  applications/proposals  for 
award  will  be  based  upon  the  findings 
of  the  technical  evaluations,  the 
inlportance  and  relevance  of  the 
proposed  research  to  the  Office  of 
Fusion  Energy  Sciences'  mission,  and 
funding  availability.  Funding  under  this 
Notice  is  limited  to  supporting  research 
activities  based  in  the  U.S.,  though 
subcontracts  with  limited  funding  for 
collaborators  outside  the  U.S.  may  be 
allowed  with  appropriate  justifications. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington.  DC  on  February  24. 
2003.  ' 
•  |ohn  Rodney  Clark, 
Associate  Director  of  Science  for  Resource 
Management. 
IFR  Doc.  03-4994  Filed  3-3-03;  8:45  am) 

BILLING  CODE  64SO-01-I> 


DEPARTMENT  OF  ENERGY 
[DE-PS07-03ID1 4447] 

Nuclear  Energy  Plant  Optimization 
Program  (NEPO) 

agency:  Idaho  Operations  Office. 
Department  of  Energy. 
ACTION:  Notice  of  competitive  financial 
assistance  solicitation. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  proposals  from  nuclear 
utility  R&D  organizations,  nuclear 
reactor  owner's  groups,  nuclear  R&D 
organizations,  reactor  vendors,  and 
other  nuclear  industry  companies  to 
conduct  advanced  research  and 
development  designed  to  improve  the 
operation  of  present  U.S.  nuclear  power 
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plants.  The  purpose  of -the  NEPO 
program  is  to  conduct  Research  and 
Development  that  meets  at  least  one  of 
the  following  objectives:  (1)  Contributes 
to  the  increase  of  electrical  generation 
capability  from  existing  nuclear  power 
plants;  (2)  contributes  to  continued 
improvement  in  average  industry 
capacity  factors,  and  (3)  contributes  to 
the  development  of  break-through 
technologies  in  long-term  operation  to 
ensure  a  minimum  of  60  years  of 
operation. 

DATES:  Solicitation  Number  DE-PS07- 
03ID14447  was  issued  on  February  21, 
2002.  The  deadline  for  receipt  of 
completed  applications  is  4  p.m.  e.s.t. 
April  24.  2003. 

ADDRESSES:  The  formal  solicitation 
document  was  disseminated 
electronically  through  the  Industry 
Interactive  Procurement  System  (IIPS) 
located  at  the  following  URL:  http://e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Richardson,  Contracting  Officer, 
at  richarem@id.doe.gov,  facsimile  at 
(208)  526-5548,  or  by  telephone  at  (208) 
526-2640. 

SUPPLEMENTARY  INFORMATION:  DOE 
anticipates  making  no  more  than  15 
cooperative  agreement  awards,  each 
ranging  from  $250,000  to  $500,000  in 
federal  funding.  The  project 
performance  period  for  each  R&D 
project  is  anticipated  to  be  no  more  than 
12  to  18  months. 

Fifty  percent  (50%)  minimum 
industry  cost  share  is  required  for  all 
projects.  The  solicitation  is  available  in 
its  full  text  via  the  Internet  at  the 
following  address:  http://e- 
center.doe.gov.  The  statutory  authority 
for  this  program  is  section  31  of  the 
Atomic  Energy  Act,  42  U.S.C.  2051.  The 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number  for  this  program  is 
81.121,  Nuclear  Energy  Research, 
Development  and  Demonstration. 

Issued  in  Idaho  Falls  on  February  21,  2003. 
Michael  L.  Adams, 

Acting  Director,  Procurement  Services 

Division. 

IFR  Doc.  03-4996  Filed  3-3-03;  8:45  am] 

BILLING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-099] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  26,  2003. 

Take  notice  that  on  February  24.  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  its 
compliance  filing  in  conformity  with 
the  order  of  the  Federal  Energy 
Regulatory  Commission  issued  on 
January  24,  2003, 102  FERC  •61,059 
(2003). 

CEGT  states  that  a  copy  of  this  filing 
has  been  served  on  each  person 
designated  on  the  official  service  list  in 
Docket  No.  RP96-200-091. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS",  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  10,  2003. 

Magalie  R.  Salas,  , 

Secretary. 

[FR  Doc.  03-5106  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  6717-01-.P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  , 

[Docket  No.  RP03-26(M)00] 

Central  New  York  Oil  And  Gas 
Company,  LLC;  Notice  of  Tariff  Filing 

February  25.  2003. 

Take  notice  that  on  February  20.  2003. 
Central  New  York  Oil  and  Gas 
Company.  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  the  following 
revised  tariff  sheets  to  be  effective 
March  22,  2003: 

First  Revised  Sheet  No.  1 

Original  Sheet  No.  4A 

Secorid  Revised  Sheet  No.  31  * 

Original  Sheet  Nos.  34-49 

Original  Siheet  No.  51 

Original  Sheet  No.  53  Original  Sheet  No.  54 

Original  Sheet  Nos.  55-69 

First  Revised  Sheet  No.  85 

First  Revised  Sheet  No.  99 

First  Revised  Sheet  No.  101 

First  Revised  Sheet  No.  121    ' 

Second  Revised  Sheet  No.  122 

First  Revised  Sheet  No.  137 

First  Revised  Sheet  No.  140 

Original  Sheet  No.  142 

Original  Sheet  No.  144 

Original  Sheet  No.  146 

First  Revised  Sheet  No.  2  '  t 

Second  Revised  Sheet  No.  5 

Second  Revised  Sheet  No.  32 

Original  Sheet  No.  50 

Original  Sheet  No.  52 

First  Revised  Sheet  No.  75 

Second  Revised  Sheet  No.  98 

First  Revised  Sheet  No.  100 

First  Revised  Sheet  No.  108 

Original  Sheet  No.  121 A 

Second  Revised  Sheet  No.  132 

Second  Revised  Sheet  No.  138 

Original  Sheet  No.  141 

Original  Sheet  No.  143 

Original  Sheet  No.  145 

Original  Sheet  No.  147 

CNYOG  states  that  the  purpose  of  its 
filing  is  to  add  Rate  Schedule  PAL  to  its 
tariff,  so  that  CNYOG  may  provide  park 
and  loan  services  to  its  customers,  and 
to  make  certain  enhancements  to  the 
intemiptible"  storage  service  CNYOG 
offers  under  its  Rate  Schedule  ISS. 
'  CNYOG  further  states  that  it  has 
served  copies  of  this  filing  upgn  the    * 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Sectioif  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  4.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Dor.  03-4967  Filed  3-3-03;  8:45  am] 

BILUNG  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-41 1-002] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Compliance  Filing 

Februar>'  26.  2003. 

Take  notice  that  on  February  24.  2003. 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  October  1, 
2002:  • 

Second  Substitute  Fourth  Revised  Sheet  No. 

3 
Second  Substitute  Seventh  Revised  Sheet  No, 

19A 
Second  Substitute  Set;ond  Revised  Sheet  No. 

19A.02 
Second  Substitute  Fourth  Revised  Sheet  No. 

19C 
S»*:ond  Revised  Sheet  No.  31A 
Fifth  Revised  Sheet  No.  32 
Substitute  1st  Rev  Original  Sheet  No.  32 A 
Second  Substitute  Original  Sheet  No.  52B 
Original  Sheet  No.  52C. 

Chandeleur  asserts  that  the  purpose  of 
"this  filing  is  to  comply  with  the 
Commission's  order  issued  February  10, 
2003.  in  Docket  No.  RP02-41 1-001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washiftgton,  DC 


20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 
Protest  Date:  March  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5105  Filed  .3-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP96-389-076] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

February  26.  2003. 

Take  notice  that  on  February  24.  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Eighth  Revised 
Sheet  No.  316,  with  an.effective  date  of 
December  15,  2002. 

Columbia  Gulf  states  that  it  is 
submitting  FTS  Service  Agreement  No. 
71557,  which  is  an  agreement  for  firm 
transportation  service  to  be  provided  by 
Columbia  Gulf  to  Stone  Energy  and  the 
November  2,  2001  Amendment  to  FTS- 
2  Service  Agreement  No.  71557 
(together  the  Stone  Agreement).  Service 
under  the  Stone  Agreement  commenced 
on  December  15,  2001  and  will  continue 
for  a  three-year  term. 

Columbia  Gulf  states  that  the  Stone 
Agreement  is  inconsistent  with  its  tariff 
and  its  pro  forma  Rate  Schedule  FTS 
service  agreement  and  therefore 
constitutes  a  non-conforming  service 
agreement  within  the  meaning  of 


section  154.1(d)  of  the  Commission 
Regulations. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parti- .  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5107  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-53-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

February  25,  2003. 

Take  notice  that  on  February  20,  2003. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  in 
Docket  No.  CP03-53-O00  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  thereunder  requesting 
permission  and  approval  to  abandon  a 
firm  gas  transportation  service,  and 
related  interruptible  overrun  gas 
transportation  service,  authorized  in 
Docket  No.  CP82-50,  as  amended, 
performed  under  Natural's  Rate 


Schedule  X-129  for  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 

Natural  states  that  pursuant  to  a  gas 
transportation  agreement  between 
Natural  and  Texas  Gas  dated  October 
20, 1981.  as  amended.  Natiu-al  receives 
on  a  firm  basis  up  to  50,000  MMBtu  of 
natural  gas  per  day,  with  related 
interruptible  overrun  gas  transportation 
service,  for  the  account  of  Texas  Gas  in 
Beckham,  Custer,  Washita  and 
Woodward  Covmties.  Oklahoma  and 
Wheeler  County.  Texas  (Anadarko  Area) 
and  redelivers  such  gas  to  Texas  Gas  at 
Lowry  in  Cameron  Parish,  Louisiana. 

Natural  states  that  by  a  Termination 
Agreement  between  Natural  and  Texas 
Gas  dated  January  16,  2003,  Natural  and 
Texas  Gas  agreed  to  terminate  the         ' 
Agreement,  as  amended,  effective  May 
27,  2003.  Natural  seeks  authority  to 
abandon  its  firm  gas  transportation 
service,  and  interruptible  ovemm  gas 
transportation  service,  for  Texas  Gas 
performed  under  the  Agreement,  as 
amended,  and  Natiual's  Rate  Schedule 
X-129  authorized  in  Docket  No.  CP82- 
50,  as  amended,  effective  May  27,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
,  Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  March  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4964  Filed  3-3-03;  8:45  am] 

BILLINC  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

t 

[Docket  No.  RP99-1 76-079] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

February  25,  2003. 

Take  notice  that  on  February  21,  2003, 
Natiiral  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  First 
Revised  Sheet  Nos.  26W.24  through 
26.W.26  to  be  effective  February  21, 
2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
two  (2)  existing  negotiated  rate 
transactions  entered  into  by  Natural  and 
Djmegy  Marketing  and  Trade  under 
Natural's  Rate  Schedule  FTS  pursuant 
to  Section  49  of  the  General  Terms  and 
Conditions  of  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Onlijie 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
tee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  March  5,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-4968  Filed  3-3-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-1 3-000] 

Norttiwrest  Pipeline  Corporation;  Notice 
of  Site  VisH 

February  25,  2003. 

On  March  12,  2003.  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  visit  of  Northwest 
Pipeline  Corporation's  (Northwest's) 
proposed  Clackamas  River  Project  in 
Clackamas  County.  Washington.  The 
site  visit  will  begin  at  9  am  at 
Northwest's  Oregon  City  Compressor 
Station  south  of  the  Clackamas  River. 
Both  sides  of  the  Clackamas  River 
crossing  will  be  visited.  Representatives 
of  Northwest,  the  U.S.  Fish  and  Wildlife 
Service,  the  NOAA  Fisheries,  the  U.S. 
Army  Corps  of  Engineers,  and  the  State 
of  Oregon  may  accompany  the  staff.  Any 
person  interested  in  attending  the  site 
visit  should  meet  with  FERC  staff  at 
9:00  am  at  the  Oregon  City  Compressor 
Station  and  must  provide  their  own 
transportation. 

The  address  of  the  Oregon  City 
Compressor  Station  is  15124  South  ' 
Springwater  Rd,  Oregon  City.  OR  97045, 
phone  number  (503)  631-2163  x  2460. 
This  station  can  be  accessed  by  using 
the  Carver  exit  off  Highway  212/224. 
For  further  information  about  the 
project,  please  contact  the  Commission's 
Office  of  External  Affairs  at  (202)  502- 
8004  or  toll  free  at  1-866-208-3372. 

Magalie  R.  Salas, 

Secretory. 

(FR  Doc.  03-4962  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-32-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Interagency  Meeting  and  Site  Visit 

February  25,  2003. 

On  March  11.  2003,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  meeting  and  site  visit  of 
Northwest  Pipeline  Corporation's 
(Northwest's)  proposed  White  River 
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Replacement  Project  in  King  County, 
Washington.  The  meeting  will  begin  at 
9  am  inside  the  Muckleshoot  Indian 
Tribe's  Department  of  Planning  and 
Public  Works.  Representatives  of 
Nprthwest,  the  Muckleshoot  Indian 
Tribe,  the  U.S.  Fish  and  Wildlife 
Service,  the  NOAA  Fisheries,  the  U.S. 
Army  Corps  of  Engineers,  and  the  State 
of  Washington  may  accompany  the  staff. 
The  meeting  will  be  followed  by  a  site 
visit  to  both  sides  of  the  White  River 
crossing.  Any  person  interested  in 
attending  the  site  visit  should  meet  with 
FERC  staff  at  12:00  noon  in  the  parking 
lot  of  the  Muckleshoot  Indian  Tribe's 
Department  of  Planning  and  Public 
Works.  Those  planning  to  attend  must 
provide  their  own  transportation. 

The  location  of  the  Muckleshoot 
Indian  Tribe's  Department  of  Planning 
and  Public  Works  is  40320  Auburn- 
Enumclaw  Road  SE  (State  Route  164)  in 
Auburn.  Washington,  98092,  phone 
numbei,(360)  802-1922.  For  further 
information  about  the  project,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  (202)  502-8004  or 
toll  free  at  1-866-208-3372. 

\fagalie  R.  Salas. 

Sttcretary. 

|FR  Doc.  0.1-4 96,3  Filed  3-3-03:  8:45  am)     _ 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-58-000.  et  al.] 

AEP  Texas  Central  Company  and  AEP 
Texas  North  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Februarv'  26,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  AEP  Texas  Central  Company  and 
AEP  Texas  North  Company 

(Docket  No.  [i(;03-,58-000| 

Take  notice  that  on  February  21,  2003. 
American  Electric  Power  Company,  Inc. 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  behalf  of 
AEP  Texas  Central  Company  and  AEP 
Texas  North  Company  (AEP 
Companies),  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  to  Pedemales 
Electric  Cooperative,  Inc.  (PEC). 

American  Electric  Power  Company. 
Inc.  States  that  SEP  Companies'  filing 


was  served  on  PEC  and  the  Public 
Service  Commission  of  Texas. 
Comment  date:  March  14,  2003. 

2.  CMS  Marketing,  Services  &  Trading 
Company 

(Docket  No.  EC03-59-0001 

Take  notice  that  on  February  24.  2003. 
CMS  Marketing,  Services  &  Trading 
Company  (CMST)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
seeking  authorization  to  disposeof 
jurisdictional  and  power  sales  contracts 
to  Constellation  Power  Source.  Inc. 
(CPSI).  CMST  and  CPSI  are 
Commission-authorized  power 

IT13.rK.6t6rS> 

Comment  date:  March  17.  2003. 

3.  Wisvest  Connecticut,  LLC  and  ISO 
New  England  Inc. 

(Docket  No.  EL03-11-001I 

Take  notice  that  on  February  24,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  and  ISO  New 
England  Inc.,  (ISO-NE)  filed  with  the' 
Federal  Energy  Regulatory  Commission 
(Commission)  their  Report  of 
Compliance  in  response  to  the 
requirements  of  the  Commission's 
December  26,  2002  order  in  Wisvest- 
Connecticut.  LLC,  101  FERC  •61.372 
(2002). 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissiohs  and  the 
Participants  in  NEPOOL. 

Comment  date:  March  26.  2003. 

4.  Cabazon  Power  Partners,  LLC 

(Docket  No.  ERO:i-.521-()OOl 
Enron  Wind  Systems,  LLC 

(Docket  No.  ER()a-.'S22-000| 

Zond  Windsystems  Partners  Ltd.,  Series 
85-A 


(Docket  No.  ER03-523-O00| 

Zond  Windsystems  Partners  Ltd.,  Series 
85B 

(Docket  No,  ER03-524-000J 

Sky  River  Partnership 

(Docket  No.  ER03-525-0001  . 

Victory  Garden  Phase  IV  Partnership 

[Docket  No.  ER03-526-O00I 

ZWHC,  LLC 

(Docket  No.  ER03-527-OOOi 

Painted  Hills  Wind  Developers 

[Docket  No.  ER03-528-O00i 

Take  notice  that  on  January  31,  2003. 
Cabazon  Power  Partners.  LLC,  Enron 


Wind  Systems,  LLC.  Zond  Windsystems 
Partners  Ltd.,  Series  85-A;  Zond 
Windsystems  partners  Ltd..  Series  85B; 
Sky  River  Partnership.  Victor>'  Garden 
Phase  IV  Partnership.  ZWHC  LLC  and 
Painted  Hill  Wind  Developers  filed 
amended  Power  Purchase  Agreements 
under  section  205  of  the  Federal  Power 
Art 

Comment  Date:  March  19.  2003. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 

This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Eiling"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secrt'tary. 

[FR  Doc.  03-.5093  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-57-000,  et  al.] 

Calhoun  Power  Company  I,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

Februar>21,2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 
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1.  Calhoun  Power  Company  I,  LLC  and 
Alabama  Power  Company 

(Docket  No.  EC03-57-O00) 

Take  notice  that  on  February  19,  2003, 
Calhoun  Power  Company  I,  LLC 
(Calhoun)  and  Alabama  Power 
Company  (Alabama  Power)  jointly  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
authorization  under  Section  203  of  the 
Federal  Power  Act  for  a  transfer  from 
Calhoun  to  Alabama  Power  of  limited 
facilities  located  within  the  Byniun 
Substation,  which  inlercoimects  the 
Calhoun  generating  facility  to  the 
Alabama  Power  transmission  system. 

Comment  Date:  March  12,  2003. 

2.  Oildale  Energy  LLC 

(Docket  Nos.  EL03-48-000  and  QF84-518- 
005] 

Take  notice  that  on  February  7,  2003. 
Q^dale  Energy  LLC,  a  limited  liability 
company  with  its  principal  place  of 
business  at  2420  Camino  Ramon,  Suite 
101,  San  Ramon,  California  94583.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  for 
a  limited  waiver  of  the  Commission's 
efficiency  standard  pursuant  to 
§  292.205"  of  the  Commission's 
regulations. 

Comment  Date:  March  7,  2003. 

3.  Quest  Energy,  L.L.C. 

(Docket  No.  EROO-1832-OOll 

Take  notice  that  on  February  14,  2003, 
WPS  Resources  Corporation  (WPSR),  on 
behalf  of  Quest  Energy,  L.L.C.  (Quest), 
submitted  a  notice  of  change  in  status 
under  Quest's  market-based  rate 
authority  to  reflect  WPSR's  indirect 
acquisition  of  Quest. 

Comment  Date:  March  7,  2003. 

4.  Ameren  Services  Company; 
American  Transmission  Systems, 
Incorporated;  Northern  Indiana  Public 
Service  Company;  National  Grid  USA; 
GridAmerica  LLC;  GridAmerica 
Holdings,  Inc.;  and  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

[Docket  Nos.  ER02-2233-003  and  EC03-14- 
003) 

Take  notice  that  on  February  18.  2003. 
the  GridAmerica  Participants  (National 
Grid  USA;  GridAmerica  LLC; 
GridAmerica  Holdings,  Inc.,  the 
managing  member  of  GridAmerica;  and 
the  GridAmerica  Companies  which 
include  Ameren  Services  Company,  as 
agent  for  its  electric  utility  affiliates 
Union  Electric  Company  d/b/a 
AmerenUE  and  Central  Illinois  Public 
Service  Company  d/b/a  AmerenClPS; 
American  Transmission  Systems, 
Incorporated,  a  subsidiary  of 


FirstEnergy  Corp.;  and  Northern  Indiana 
Public  Service  Company)  and  the 
Midwest  Independent  'Transmission 
System  Operator.  Inc.  submitted  a 
Compliance  Filing  as  required  by 
Ordering  Paragraph  (B)  of  the 
Commission's  December  19,  2002  Order, 
101  FERC  H  61,320  (2002),  in  this 
proceeding. 

The  parties  state  that  they  are  serving 
copies  of  the  filing  on  thp  parties  to  the 
above-referenced  proceeding,  as  well  as 
affected  state  commissions,  in 
accordance  with  the  requirements  of 
§  385.2010  of  the  Commission's 
Regulations,  18  CFR  385.2010  (2002), 
and  are  ser\ang  the  filing  by  e-mail  on 
the  parties  on  the  Midwest  ISO's 
extensive  email  service  list. 

CoiHine/jf  Date;  March  12,  2003. 

5.  El  Paso  Electric  Company 

(Docket  No.  ER03-23-002J 

Take  notice  that  on  February  14,  2003, 
El  Paso  Electric  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Refund  Report  as  directed  by  the 
Commission  fn  El  Paso  Elec.  Co.,  101 
FERC  H  61,276  at  P  5  (2002). 

Comment  Date:  March  7,  2003. 

6.  ConocoPhillips  Company 

(Docket  No.  ER03^28-002l 

Take  notice  that  on  February  14,  2003, 
ConocoPhillips  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  Amended  Code  of  Conduct  to  be 
attached  to  its  Amended  Notice  of 
Succession  notifying  the  Commission 
that,  effective  December  31,  2002, 
Conoco  Inc.  changed  its  name  to 
ConocoPhillips  Company. 

Comment  Date:  March  7,  2003. 

7.  American  Transmission  Company 
LLC 

IDocket  No.  ER03-537-0001 

Take  notice  that  on  February  14.  2003, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Intercormection  Agreement  between 
ATCLLC  and  Wisconsin  River  Power    - 
Company.  ATCLLC  requests  ai\  effective 
date  of  January  15,  2003. 

Comment  Date:  March  7,  2003. 

8.  ONEOK  Energy  Marketing  and 
Trading  Company,  L.P. 

IDocket  No.  ER03-538-O001 

Take  notice  that  on  February  14,  2003, 
ONEOK  Energy  Marketing  and  Trading 
Company,  L.P.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  205 
of  the  Federal  Power  Act,  a  Revised  Rate 


Schedule  to  allow  for  sales, 
assignments,  or  transfers  of  energ}'  or 
capacity.  This  Revised  Rate  Schedule 
replaces  that  which  is  currently  on  file 
with  the  Commission. 

Comment  Date:  March  7.  2003. 

9.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

(Docket  No.  ER03-540-0001 

Take  notice  that  on  February  14,  2003, 
Carolina  Power  &  Light  Company,  doing 
business  as  Progress  Energy  Carolinas 
and  Florida  Power  Corporation,  doing 
business  as  Progress  Energy  Florida 
(Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  modifications  to  their 
Open  Access  Transmission  Tariffs 
(OATT).  The  modifications  consist  of 
changes  to  the  creditworthiness 
provisions  so  that  the  OATTs  reflect  the 
current  climate  of  credit  risk  in  the 
industry. 

Progress  Energy  Carolinas  and 
Progress  Energy  Florida  respectfully 
request  that  the  OATT  modifications 
become  effective  on  March  1 ;  2003  in 
order  to  minimize  the  potential 
exposure  of  the  companies  and  their 
native  load  customers  to  uiueimbursed 
expenses. 

Applicants  state  that  copies  of  the 
filing  were  served  upon  the  public 
utility's  jimsdictional  customers,  North 
Carolina  Utilities  Commission  and 
South  Carolina  Public  Service 
Commission. 

Comment  Date:  March  7,  2003. 

10.  Wayne-White  Counties  Electric 
Cooperative 

[Docket  No.  ER03-541-OO0I 

Take  notice  that  on  February  14,  2003. 
Wayne- White  Counties  Electric 
Cooperative  (Wayne- White  or 
Cooperative)  tendered  for  filing  two 
executed  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Service 
with  Illinois  Power  Company.  Under  the 
Service  Agreements.  Wayne-White 
states  that  they  will  provide  firm  point- 
to-point  transmission  service  to  Illinois 
Power  Company  under  the 
Cooperative's  Open  Access 
Transmission  Tariff.  Wayne-White 
requests  an  effective  date  of  February  1 . 
2003,  the  date  service  was  first 
provided,  for  the  Fourth  Revised  Service 
Agreement  between"  Wayne- White  and 
Illinois  Power  Company.  Wayne- White 
requests  an  effective  date  of  April  1. 
2003,  for  the  Fifth  Revised  Service 
Agreement  between  Wayne- White  and 
Illinois  Power  Company. 

Wayne-White  states  that  a  copy  of  the 
filing  was  served  upon  Illinois  Power 
Company. 


10222 


Federal  Register /Vol.  68,  No.  42 /Tuesday,  March  4.  2003 /Notices 


Federal  Register /Vol.  68,  No.  42 /Tuesday,  March  4,  2003 /Notices 


10223 


Comment  Date:  March  7,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
atid  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Nfagalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5092  Filed  3-3-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

r 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 11 5-001,  et  al.] 

Calpine  Construction  Finance 
Company.  LP.,  et  al.;  Electric  Rate  and 
Corporate  Filings 

Februar>'  26,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Calpine  Construction  Finance 
Company,  L.P. 

(Docket  No.  EROO-1 11 5-001) 

Take  notice  that  on  February  24,  2003, 
Calpine  Construction  Finance  Company, 


L.P.,  submitted  for  filing  its  triennial 
market  power  analysis  in  compliance 
with  the  Commission  Order  issued  in 
this  docket  on  February  23,  2000. 
Comment  Date:  March  17,  2003. 

2.  PJM  Interconnection,  L.L.C. 

[Doclcet  No.  ER02-1 726-0001 

Take  notice  that  on  January  29,  2003, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  a  Notice  of 
Withdrawal  of  the  Facilities  Operation 
Agreement  among  PJM,  Rock  Springs 
Generation,  L.L.C,  and  CED  Rock 
Springs,  Inc.,  filed  in  the  above 
proceeding  on  May  6,  2002. 

Comment  Date:  March  7.  2003. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2562-0001 
-   Take  notice  that  on  January  29f,  2003, 
PJM  Interconnection,  L.L.C,  (PJM) 
tendered  for  filing  a  request  that  the 
Commission  end  its  deferral  of  action  in 
a  proceeding  filed  on  September  17, 
2002  of  an  Executed  Interconnection 
Service  Agreement  between  PJM  and  the 
owners  of  the  Rock  Springs  Generating 
Facility. 
Comment  Date:  March  7,  2003. 

4.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

[Docket  No.  ER03-540-0011 

Take  notice  that  on  February  24,  2003. 
Carolina  Power  &  Light  Company,  doing 
business  as  Progress  Energy  Carolinas 
and  Florida  Power  Corporation,  doing 
business  as  Progress  Energy  Florida 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
modifications  of  their  February  14,  2003 
filing  in  this  docket.  The  filing  further 
modifies  the  creditworthiness 
provisions  so  that  the  OATTs  reflect  the 
current  climate  of  credit  risk  in  the 
industry  and  corrects  clerical  errors  in 
the  February  14  filing. 

Progress  Energy  Carolinas  and 
Progress  Energy  Florida  respectfully 
request  that  the  OATT  modifications 
become  effective  on  March  1 ,  2003  in 
order  to  minimize  the  potential 
exposure  of  the  companies  and  their 
native  load  customers  to  unreimbursed 
expenses. 

Progress  Energy  Carolinas  and 
Progress  Energy  Florida  state  that  copies 
of  the  filing  were  served  upon  the 
public  utility's  jurisdictional  customers. 
North  Carolina  Utilities  Commission 
and  South  Carolina  Public  Service 
Commission. 

Comment  Date:  March  17,  2003. 

5.  Southern  California  Edison  Company 

[Docket  No.  ER03-553-O0O1 

Take  notice  that  on  February  24,  2003, 
Southern  California  Edison  Company 


(SCE)  tendered  for  filing  revised  rate 
sheets  (Revised  Sheets)  for  the  Power 
Contract  (Power  Contract)  and  the 
Capacity  Exchange  Agreement  (Capacity 
Exchange  Agreement)  between  SCE  and 
the  Department  of  Water  Resources  of 
the  State  of  California  (CDWR).  The 
purpose  of  this  filing  is  to  modify  the 
terms  and  conditions  pursuant  to  which 
SCE  may  curtail  the  hourly  schedules  of 
Return  Energy,  Additional  Energy  and 
Exchange  Energy  to  CDWR  to  be 
consistent  with  the  new  electric  market 
structure  in  California,  to  reflect  that 
SCE  has  divested  its  oil  and  gas-fired 
generation,  and  to  be  consistent  with  the 
scheduling  protocols  of  the  California 
Independent  System  Operator 
Corporation. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  CDWR. 

Comment  Date:  March  17,  2003. 

6.  Virginia  Electric  and  Power  * 

Company 

(Docket  No.  ER03-554-0001 

Take  notice  that  on  February  24,  2003, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  Dominion  Virginia  Power  and 
Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  February  25, 
2003,  the  day  after  filing. 

Dominion  Virginia  Power  states  that 
copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  March  17.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 


or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings: 

Magalie  R.  Saias, 

Secretary. 

[PR  Doc.  03-5094  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER01 -1305-006,  et  al.] 

Westar  Generating,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

February  25,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Westar  Generating,  Inc. 

[Docket  No.  EROl-1 305-006) 

Take  notice  that  on  February  20,  2003, 
Westar  Generating,  Inc.,  (WG)  submitted 
for  filing  a  Notice  of  Withdrawal  of  First 
Revised  Rate  Schedule  FERC  No.  1 
dated  February  1,  2003,  in  Docket  No. 
EROl-1 305-006,  filed  January  31,  2003. 
WG  is  withdrawing  the  referenced  filing 
based  on  discussions  with  the  Kansas 
Corporation  Commission,  and  will 
submit  a  new  filing  shortly  reflecting 
these  discussions. 

Comment  Date:  March  13,  2003. 

2.  Illinois  Power  Company 

[Docket  No.  ER03-249-001J 

Take  notice  that  on  February  21,  2003, 
Illinois  Power  Company  (Illinois 
Power),  submitted  a  response  to  the 
Commission's  Letter  Order  dated 
January  20,  2003  regarding  Illinois 
Power's  December  6,  2002  filing  of  an 


executed  interconnection  agreement 
with  Franklin  County  Power  of  Illinois. 
Comment  Date:  March  14,  2003. 

3.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER03-250-001] 

Take  notice  that  on  February  20,  2003, 
Northern  Indiana  Public  Service 
Company,  in  compliance  with  the 
Commission's  Order  issued  on  January 
21,  2003,  is  submitted  the  service 
agreement  designations  as  required  by 
Order  No.  614  for  the  service 
agreements  on  December  6,  2002. 

Comment  Date:  March  13,  2003. 

4.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER03-289-001J 

Take  notice  that  on  February  21,  2003, 
Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revised  rate  schedules  in 
the  format  required  by  the 
Commission's  Order  No.  614.  The  filing 
was  made  in  compliance  with  the 
Commission's  letter  order  dated  January 
21, 2003. 

Comment  Date:  March  14,  2003. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER03-548-OOOI 

Take  notice  that  on  February  20,  2003, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  its  First 
Revised  Service  Agreement  No.  9  and 
First  Revised  Service  Agreement  No.  11 
to  SDG&E's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6,  incorporating 
revisions  to  the  Expedited 
Interconnection  Facilities  Agreement 
with  CalPeak  Power  Enterprise,  LLC  and 
CalPeak  Power  Border,  LLC, 
(collectively,  CalPeak)  respectively.  The 
revised  Service  Agreements  implement 
Internal  Revenue  Service  Notice  2001- 
82,  "Expansion  of  Safe  Harbor 
Provisions  Under  Notice  88-129", 
which  provides  that  in  certain 
circumstances,  regulated  public  utilities 
such  as  SDG&E  will  not  realize  income 
upon  contributions  by  interconnecting 
electric  generators  of  certain 
interconnection  facilities.  The 
amendment  further  clarifies  terms 
pertaining  to  creditworthiness 
requirements  of  CalPeak  and  the 
guarantor  of  CalPeak's  financial 
obligations  as  contemplated  by  Section 
10.22 

SDG&E  requests  an  effective  date  of 
September  24,  2001  for  the  Revised 
Service  Agreements,  and  a  waiver  of  the 
sixty-day  notice  requirement  of  18  CFR 
35.11. 

SDG&E  states  that  copies  of  the  fifing 
have  been  served  on  CadPeak  and  on  the 
California  Public  Utilities  Commission. 


Comment  Date:  March  13,  2003. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER03-549-O00I 

Take  notice  that  on  February  20,  2003, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  revised 
Service  Agreements  (Service 
Agreements)  for  Wholesale  Distribution 
Service  between  SCE  and  City  of  Azusa. 
City  of  Banning,  City  of  Colton,  City  of 
Riverside  and  Southern  California  Water 
Company.  The  Service  Agreement 
serves  to  provide  the  terms  and 
conditions  under  which  SCE  provides 
Distribution  Service  under  SCE's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
5.  SCE  is  proposing  revised  rates  and 
rate  terms.  The  proposed  changes  would 
increase  revenues  from  jurisdictional 
service  by  $1,233,175  based  on  the  12- 
month  period  following  the  effective 
date.  Additionally,  SCE  is  revising  the 
rate  terms  to  be  consistent  with  its 
proposed  rates  and  proposing  to  revised 
the  Real  Power  Loss  Factors  in  the 
Service  Agreements. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  the-affected  customers. 

Comment  Date:  March  13.  2003. 

7.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

[Docket  No.  ER03-550-OO01 

Take  notice  that  on  Februar\'  21.  2003, 
ISO  New  England  Inc.  and  the  New 
England  Power  Pool  (NEPOOL)  joinUy 
submitted  revisions  to  NEPOOL  Market 
Rule  1  and  Appendix  A  thereto,  under 
Section  205  of  the  Federal  Power. 
NEPOOL  and  ISO  New  England  Inc. 
have  requested  an  effective  date  for  the 
proposed  changes  of  April  1,  2003. 

NEPOOL  states  that  copies  of  said 
filing  have  been  served  upon  NEPOOL 
Participants  and  upon  all  non- 
Participant  entities  that  are  customers 
under  the  NEPOOL  Open  Access 
Transmission  Tariff,  as  well  as  upon  the 
governors  and  utility  regulator)' 
agencies  of  the  six  New  England  States. 

Comment  Date:  March  14,  2003. 

8.  Baltimore  Gas  &  Electric  Company 

1  Docket  No .  ER03-5  5 1  -000 1 

Take  notice  that  on  February  21,  2003, 
Baltimore  Gas  and  Electric  Company 
(BGE)  submitted  for  filing  a  restated  and 
revised  Interconnection  Agreement 
between  BGE  and  Constellation  Power 
Source  Generation,  Inc.,  (CPSG), 
formerly  Constellation  Generation.  Inc., 
(CGI),  that  supercedes  the 
Interconnection  Agreement  between 
BGE  and  CGI  filed  with  the  Commission 
on  February  11,  2000  in  Docket  No. 
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EROO-l  598-000  and  accepted  by  the 
Conunission  by  letter  order  dated  March 
29,  2000.  The  Interconnection 
Agreement  has  been  revised  to  reflect  a 
redefined  Point  of  Interconnection  for 
Wagner  Unit  4,  Constellation  Power 
Source  Generation,  Inc.'s  new  legal 
name,  and  certain  minor  corrections  in 
terminology. 

BGE  seeks  an  effective  date  of  May  1, 
2003  for  the  revised  Interconnection 
Agreement. 

Comment  Date:  March  14,  2003. 

9.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-552-000| 

Take  notice  that  on  February  21,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  proposed 
revisions  to  the  NYISO's  Open  Access 
Transmission  Tariff  (OATT)  and  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff).  The 
proposed  filing  would  amend  the 
NYISO's  creditworthiness  requirements 
for  participation  in  the  NYISO- 
administered  markets.  The  NYISO  has 
requested  that  the  Commission  make  the 
filing  effective  on  April  30,  2003. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  execfuted 
Service  Agreements  under  the  NYISO's 
OATT  or  Services  Tariff,  the  New  York 
State  Public  Services  Commission  and 
to  the  electric  utility  regulatory  agencies 
in  New  Jersey  and  Pennsylvania. 

Comment  Date:  March  14.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance,  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 
FERCOnlineSupport@feiv.gov  or  toll- 


free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Satas, 

Secretary. 

|FR  Doc.  03-4965  Filed  3-3-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Paper  Scoping  and  Soliciting 
Scoping  Comments 

February  25,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Minor 

•  b.  Project  No.:  1413-032. 

c.  Date  filed:  October  30,  2002. 

d.  Applicant:  Fall  River  Rural  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Buffalo  River 
Hydroelectric  Project. 

f.  Location:  On  the  Buffalo  River  near 
it's  confluence  with  the  Henry's  Fork 
River,  in  Fremont,  Idaho.  The  project 
occupies  9.8  acres  of  land  within  the 
Targhee  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825. 

h.  Applicant  Contact:  Fall  River  Rural 
Electric  Cooperative.  Inc.,  1150  North 
3400  East,  Ashton.  Idaho  83420,  Tel.  # 
(208)  652-7431,  and/or  Brent  L.  Smith, 
President,  Northwest  Power  Services, 
Inc,  P.O.  Box  535,  Rigby,  Idaho  83442. 
Tel.  #  (208)  745-0834. 

i.  FEflC  Confacf;  Gaylord  Hoisington, 
(202) 502-6032, 
gaylord.hoisington@FERC.gov. 

j.  Deadline  for  filing  scoping 
comments  is  March  27,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronirally  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site,  http:// 
www.ferc.gov,  under  the  "e-Filing"  link. 
'  k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  Buffalo  River  Project  consists 
of:  (1)  a  142-foot-long  by  12-foot-high 
timber-faced  rock-filled  diversion  dam; 
(2)  a  40-foot-long  by  3-foot-high 
concrete  slab  spillway  with  stop  logs; 
[3]  a  fish  passage  structure;  (4)  a 
concrete  intake  structure  with  a  5-foot 
steel  slide  gate;  (5)  a  trash  rack;  (6)  a  52- 
foot-long  by  5-foot-diameter  concrete 
encased  steel  penstock;  (7)  a  34-foot- 
long  by  22-foot-high  masonry  block 
powerhouse  containing  a  250-kilowatt 
Bouvier  Kaplan  inclined  shaft  turbine; 
and  (8)  other  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
1,679  megawatthours. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc^ov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process:  Scoping  is 
intended  to  advise  all  parties  regarding 
the  proposed  scope  of  the 
environmental  analysis  and  to  seek 
additional  information  pertinent  to  this 
analysis.  The  Commission  intends  to 
prepare  an  environmental  assessment 
(EA)  for  the  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  EA  will  consider  both  site-specific 
and  cumulative  environmental  impacts 
and  reasonable  alternatives  to  the 
proposed  action. 

At  this  time,  the  Commission  staff  do 
not  propose  to  conduct  any  formal 
public  or  agency  meetings  or  an  on-site 
visit.  Instead,  we  will  solicit  comments, 
recommendations,  information,  and 
alternatives  by  conducting  paper 
scoping  through  issuing  Scoping 
Document  1  (SDl). 

Copies  of  SDl  outlining  the  subject 
areas  to  be  addressed  in  the  EA  were 


distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of 
SDl  are  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

As  part  of  scoping  the  sta^  will:  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  comments  all 
available  information,  especially 
qtiantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  comments  froni 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
viewpoints  in  opposition  to,  or  in 
support  of,  the  staff's  preliminary  views; 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 
Consequently,  interested  entities  are 
requested  to  file  with  the  Commission 
any  data  and  information  concerning 
environmental  resources  and  land  uses 
in  the  project  area  and  the  subject 
project's  impacts  to  the  aforementioned. 

o.  The  tentative  schedule  for 
preparing  the  Buffalo  River  EA  is: 

Major  Milestone  and  Target  Date 

Ready  for  Environmental  Analysis 
Notice 

October  30,  2003. 
Draft  EA  Issued 

January  30,  2004. 
Final  EA  Issued 

April  3,  2004. 

Note:  The  schedule  is  going  to  vary 
depending  upon  the  circumstances  of 
the  project  (deficiencies,  additional 
information,  etc.)  See  Guidance  for 
Publishing  Hydro  Licensing  Schedules. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-4966  Filed  3-3-03;  8:45  am] 

BtLLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Reissuance  of  Notice  of  Application  for 
Amendment  of  License  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

February  26,  2003.  * 

The  Commission  is  re-issuing  this 
notice  which  was  originally  issued  on 
January  22,  2003,  because  several  state 
and  federal  agencies  have  requested 
additional  time  to  provide  comments  or 
motions  to  intervene  on  the  application. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Design  and 
Project  Boundary  Due  to  Proposed 
Relocation  of  Powerhouse. 

b.  Project  No:  11175-016. 

c.  Date  Filed:  April  4,  2002. 

d.  Applicant:  Crown  Hydro,  LLC. 

e.  Name  of  Project:  Crown  Mill. 

f.  Location:  The  project  is  located  on 
the  Mississippi  River,  in  Hennepin 
County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  825(r).  799  and 
801. 

h.  Applicant  Contact:  Tom  Griffin, 
Crown  Hydro  LLC,  5436  Columbus 
Avenue  South,  Minneapolis,  MN  55427, 
(612) 825-1043. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Anumzziatta  Purchiaroni  at  (202)  502- 
6191,  or  e-mail  address: 
anumzziatta.purchiaroni@ferc.gov. 

j.  Deadline  fo}:  filing  comments  and  or 
motions:  March  18,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
11175-016)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request:  Crown 
Hydro  LLC  (Crowm)  is  proposing  a 
change  in  project  boundary  to  relocate 
the  project's  powerhouse,  and  to  make 
additional  modifications  to  the  project. 
The  project  as  originally  licensed  in 
1999  included  a  powerhouse  containing 
two  vertical  Kaplan  generating  units 
with  a  total  capacity  of  3,400  kW  to  be 
located  in  the  basement  of  the  historic 
Crown  Roller  Building  on  the  west  side 
of  West  River  Parkway.  Crown  is  now 
proposing  to  construct  a  powerhouse 
containing  two  vertical  Kaplan 
generating  units  with  a  total  capacity  of 


3,150  kW,  on  the  east  side  of  the  West 
River  Parkway,  within  the  footprint  of 
the  remains  of  the  Holly  and  Cataract 
Mill  Foundation.  The  relocated 
powerhouse  would  be  designed  as  an  at- 
grade  structure  with  two  stairwells  that 
would  have  above  ground  fencing, 
located  within  the  Minneapolis  Park 
arid  Recreation  Board's  property,  at  the 
Mill  Ruins  Park.  Resources  affected  by 
this  proposed'amendment  include 
cultural  and  aquatics. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676 
with  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and' 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  v»rriting  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  tiUe  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of    • 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Feaeral,  state, 
and  local  agencies  are  inviJted  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
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Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

* 

Magalie  R.  Salas. 

Sucretary. 

IFR  Doc.  03-5095  Filed  3-3-03;  8:45  am) 

BILUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12158-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

February  26.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  .Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12158-000. 
X.  Da/e/i7ed;  Apiil  25.  2002. 

d.  Applicant:  Rye  Patch  Hydro.  LLC. 

e.  Name  of  Project:  Rye  Patch  Dam 
Project. 

f.  Location:  On  the  Humboldt  River, 
in  Pershing  County,  Nevada.  The  Project 
would  utilize  the  U.S.  Bureau  of 
Reclamation's  existing  Rye  Patch  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Brent 
Smith,  Rye  Patch  Hydro,  LLC,  P.O.  Box 
535.  Rigby.  ID  83442.  (208)  745-0834. 

i.  FERC  Contact:  Robert  Bell.  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  ot  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 


k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Bureau  of  Reclamation's  existing  Rye 
Patch  Dam  and  consist  of:  (1)  A 
proposed  150-foot-long.  48-inch- 
diameter  steel  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  2.5 
MW.  (3)  a  proposed  3-mile-long.  15  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
10.95  GWh  and  would  be  sold  to  a  local 

utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WHrw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development  • 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 


an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
conlsider  all  protests  or  other 
comments  filed,  but  only  those  who  file 
a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules  may 
become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

r.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Feder5  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 
'  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii}  and  the 
instructions  on  the  Commission's  Web 


site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-1 2 158-000)  on  any 
comments  or  motions  filed. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-5096  Filed  3-3-03;  8:45  am] 

BIUJNG  COOE  t!m-o^-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

February  26,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
'  for  public  inspection: 

a.  Type  of  Application;  Preliminary 
permit. 

b.  Project  No.:  12276-000. 

c.  Date  filed:  June  26,  2002. 

d.  Applicant:  Red  Bluff  Hydro.  LLC. 

e.  Name  of  Project:  Red  Bluff 
Diversion  Dam  Project. 

f.  Location:  On  the  Sacramento  River, 
in  Tehama  County,  California.  The 
project  would  utilize  the  U.S.  Bureau  of 
Reclamation's  existing  Red  Bluff 
Diversion  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Brent 
Smith.  Red  Bluff  Hydro.  LLC,  P.O.  Box 
535,  Rigby,  ID  83442,  (208)  745-0834. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Biueau  of  Reclamation's  existing  Rye 
Patch  Dam  and  consist  of:  (1)  a 
proposed  250-foot-long,  168-inch- 
diameter  steel  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  6 
MW,  (3)  a  proposed  1-mile-Iong,  25  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  45  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://     ' 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  writh  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  noticfe.* 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  i£  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  econdmic  analysis, ' 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

r.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  tiUe  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Conunents.  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2O01(a)(l)(iii)"and  tiie 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings,  s.  Agency 
Comments— Federal,  State,  and  local 
agencies  are  invited  to  file  comments  on 
the  described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary: 

[FR  Dot..  oa-.'JOg?  Filed  3-3-03;  8:45  am] 

BILLINQ  C006  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

February  2H.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12420-000. 

c.  Date  filed:  November  25.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississippi 
L&D#n  Project. 

f.  Location:  On  the  Mississippi  River, 
in  Dubuque  County.  Iowa,  utilizing  the 
U.S.  Army  Corps  of  Engineers 
Mississippi  Lock  and  Dam  #11. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron.  OH 
44301,(330)535-7115. 

i.  FERC  Contact:  Robert  Bell.  (202)  ■ 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps'  existing  Mississippi  Lock  and 
Dam  #11  and  consist  of:  (1)  12 
proposed  80-foot-long,  114-inch- 
diameter  steel  penstocks.  (2)  a  proposed 
powerhouse  containing  six  generating 
units  having  an  installed  capacity  of 
18.4  MW,  (3)  a  proposed  300-foot-long. 
14.7  kV  transmission  fine,  and  (4) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  113  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail  '  ^^ 

FERCOnlineSupport@ferc.goy.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 

above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  .permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments,        .    V 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION".    , 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director.  Division  of  Hydropower 
Admirtistration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5098  Filed  3-3-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare 
Environntental  Assessment, 
Availability  of  Scoping  Document,  and 
Soliciting  Scoping  Comments 

February  26,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  Commission  and  are  available  for 
public  inspection: 

a.  Type  of  Application:  New  minor 
license. 

b.  Project  No.:  12423-000. 

c.  Date/i7ed:  Novemher  25.  2002. 

d.  Applicant:  American  Falls  River 
District  No.  2  and  Big  Wood  Canal 
Company. 

e.  Name  of  Project:  Lateral  993 
Hydroelectric  Project. 

f.  Location:  Jimcture  of  the  993  Lateral 
and  North  Gooding  Main  Canal,  Boise 
Meridian,  20  miles  northwest  of  the 
Town  of  Shoshone,  Lincoln  County, 
Idaho.  The  initial  diversion  is  the 
Milner  Dam  on  the  Snake  River.  The 
North  Gooding  Main  Canal  is  part  of  a 
U.S.  Bureau  of  Reclamation  (Bureau) 
project.  The  project  would  occupy  about 
10-15  acres  of  Federal  land  managed  by 
the  Bureau. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825"). 

h.  Applicant  Contact:  Lynn  Harmon, 
General  Manager.  American  Falls 
Reservoir  District  No.  2  and  Big  Wood 
Canal  Company,  Box  C,  Shoshone, 
Idaho,  83352;  (208)  886-2331. 

i.  FERC  Contact:  Allison  Arnold  at 
(202)502-6346  or 
allison.amold@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  30  days  from  the  issuance 
date  of  this  notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  Service  List 
for  the  project,  t'urther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiut;e  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the 
"FERRIS"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  Lateral  993  Hydroelectric 
Power  Project  would  consist  of: 

(1)  A  new  concrete  diversion  structure 
located  across  the  North  Gooding  Main 
Canal  witl|  a  maximum  height  of  10  feet; 
(2)  a  new  7,000-foot-long  canal  with  a 
bottom  width  of  25  feet  that  is  to  be 
excavated  from  rock,  with  some  earth 
embankment,  having  a  hydraulic 
capacity  of  350  cubic  feet  per  second 
(cfs);  (3)  a  10-foot-high  gated  concrete 
diversion  structiu«  that  would  divert  up 
to  350  cfs  to  a  concrete  intake  structure; 
(4)  a  2,900-foot-long  steel  pipe  (or 
HOPE)  penstock  (72-inch-diameter);  (5) 
a  30  by  50-foot  concrete  with  masomy 
or  metal  walled  powerhouse  containing 
two  750-kilowatt  (kW)  turbines  with  a 
total  installed  capacity  of  1.500  kW;  (6) 
an  enlarged  100-foot-long  tailrace 
channel  with  a  bottom  width  of  40  feet 
that  would  discharge  into  the  North 
Gooding  Main  Canal;  (7)  a  2.4-mile-long 
transmission  line,  and  (8)  appurtenant 
facilities.  The  annual  generation  would 
be  approximately  5.8  gigawatt-hours. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  \isin%  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  dociunent. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 


n.  Scoping  Process:  Pursuant  to  the 
National  Environmental  Policy  Act  and 
procedures  of  the  Federal  Energy 
Regulatory  Conunission  (Commission  or 
FERC).  the  Commission  staff  intends  to 
prepare  an  Environmental  Assessment 
(EA)  that  evaluates  the  environmental 
impacts  of  issuing  a  new  license  for  the 
Lateral  993  Hydroelectric  Project, 
located  at  the  juncture  of  the  993  Lateral 
and  North  Gooding  Main  Canal,  Boise 
Meridian.  20  miles  northwest  of  the 
Town  of  Shoshone.  Lincoln  County, 
Idaho. 

The  EA  will  consider  both  site- 
specific  and  cumulative  environmental 
effects,  if  any.  of  the  proposed  action 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial,  amd 
engineering  analysis.  Preparation  of 
staff's  EA  will  be  supported  by  a 
scoping  process  to  ensure  identification 
and  analysis  of  all  pertinent  issues. 

We  prepared  the  enclosed  Scoping 
Document  1  (SDl)  to  provide  you  with 
information  on: 

•  The  Lateral  993  Hydroelectric 
Project; 

•  The  environmental  analysis  process 
we  vdll  follow  to  prepare  the  EA;  and 

•  Our  preliminary  identification  of 
issues  that  we  will  address  in  the  EA. 

We  invite  the  participation  of 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  the  scoping  process, 
and  have  prepared  this  SDl  to  provide 
information  on  the  proposed  project  and 
to  solicit  written  comments  and 
suggestions  on  our  preliminary  list  of 
issues  and  alternatives  to  be  addressed 
in  the  EA.  The  SDl  has  been  distributed 
to  parties  on  the  Service  List  for  this 
proceeding  and  is  available  from  our 
Public  Reference  Room  at  (202)  502- 
8371.  It  can  also  be  accessed  online  at 
http://www.ferc.gov  under  the  "FERRIS" 
link. 

Given  the  fact  that  no  comments  have 
been  filed  to  date  related  to  the 
licensing,  we  do  not  anticipate  at  this 
time  that  there  is  adequate  justification: 
(1)  To  arrange  for  Commission  staff  and 
interested  members  of  the  public  to  visit 
the  project  site;  or  (2)  to  hold  a  public 
meeting  near  the  project  site. 

Please  review  this  document  and,  if 
you  wish  to  provide  written  input, 
follow  the  instructions  contained  in 
section  5.0.  Please  direct  any  questions 
about  the  scoping  process  to  Allison 
Arnold  at  (202)  502-6346. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5099  Filed  3-3-03;  8:45  am] 

BiLUNO  CODE  en7-ei-# 
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DEPAfnUENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  Application  Accepted  for 
nilng  and  Soliciting  Motlona  To 
intarvene,  Proteata,  and  Commenta 

February  26,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12426-000. 

c.  Date  filed:  December  17,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  #1  Project. 

f.  Location:  On  theAed  River,  in 
Catahoula  County,  Louisiana.  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineer's  existing  Red  River 
L&D«1. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825{r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron.  OH 
44301.  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12381-000;  date  filed:  October  1.  2002: 
date  notice  closes:  March  24,  2003. 

1.  Description  of  Project:  The  proposed 
project  using  the  U.S.  Army  Corps  of 
Engineer's  Red  River  Lock  and  Dam  #1 
and  impoimdment  would  consist  of :  (1) 
eight  proposed  80-foot-long,  114-inch 
diameter  steel  penstocks,  (2)  a  proposed 
powerhouse  containing  eight  generating 
units  having  a  total  installed  capacity  of 
16.2  MW.  (3)  a  proposed  500-foot-long. 
14.7  kV  transmission  line,  and  (4) 
appurtenant  facilities. 

'The  project  would  have  an  annual 
generation  of  99  GWh  that  would  be 
sold  to  a  local  utility. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Competing  Applications — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preUminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 


"PROTEST ".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Mogalie  R.  Salos, 

Secretary.  '  . 

(FR  Doc.  03-5100  Filed  3-3-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commiaalon 

Notica  of  Application  Accaplad  for 
HIIng  and  Soliciting  Motlona  To 
Intervene,  Proteata,  and  Commanta 

February  26.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12431-000. 

c.  Date /lied:  January  13.  2003. 

d.  Applicant:  The  University  of  Iowa. 

e.  Name  of  Project:  Burlington  Street 
Dam  Project. 

f.  Location:  On  Iowa  River,  in  Johnson 
County,  Iowa.  The  Burlington  Street 
Dam  is  ovraed  by  the  applicant. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Doug  True. 
The  University  of  Iowa.  105  Jessup  Hall, 
Iowa  City,  lA  52242-1316,  (319)  335- 
3552. 

i.  FERC  Contact:  Robert  Bell.  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procediue  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further.  iLan  intervener 
files  comments  or  documelits  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  274.5-foot  long,  19-foot-high 
concrete  dam,  (2)  an  existing  reservoir 
having  a  surface  area  of  125  acres  vnth 
a  storage  capacity  of  700  acre-feet  and 
a  normal  water  surface  elevation  of 
639.5  feet  msl,{3)  a  proposed 
powerhouse  containing  two  generating 
units  having  an  installed  capacity  of  600 
kW,  (4)  an  existing  transmission  line, 
and  (5)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
aimual  generation  would  be  3.5  GWh 
and  would  be  sold  to  a  local  utiUty. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  PubUc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
coinl|>eting  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  erf  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4,36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit  • 
appUcation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice.  -  ' 

p.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 
.  q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procediue,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCA-nON", 


"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Conunission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments — ^Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtahied  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  ^11  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

^  Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-5101  Filed  3-3-03;  8:45  am] 

MLUNG  COOe  6717-01-# 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaaion 

Nodca  of  AppNcallon  Accaptodlor 
Filing,  Soliciting  MoUona  To  Intervene 
and  Proteata,  and  Establiahlng 
RroceducBl  Schedule  for  ReHcenaing 
and  a  Deadline  for  Submiaaion  of  Final 
ABBeodfloeata 

February  26,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 

LiiC6QS6 

b.  Project  No.:  1960-002. 

c.  Date  filed:  February  19, 1999. 

d.  Applicant:  Dairyland  Power 
Cooperative — Wisconsin. 

e.  Name  of  Project:  Flambeau 
Hydroelectric  Station. 
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f.  Location:  On  the  Flambeau  River  in 
Rusk  County,  Wisconsin.  The  project 
does  not  utilize  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  {a>— «25(r). 

h.  Applicant  Contact:  Mr.  Dave 
Carroll,  Coordinator,  Dairyland  Power 
Cooperative,  3200  East  Avenue,  South 
La  Cross.  WI  54601,  (608)  788-4000. 

i.  FERC  Contact:  Timothy  Konnert, 
Timotby.Konnert@ferc.gov,  or  (202) 
502-6359. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  file 
the  request  by  the  deadline  specihedin 
item  k  below. 

k.  Deadline  for  filing  motions  to 
intervene  and  protests  and  requests  for 
cooperating  agency  status:  60  days  from 
the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  e§ch  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link. 

1.  This  application  has  been  accepted, 
but  is  not  ready  for  envirotunental 
analysis  at  this  time. 

m.  The  project  consists  of  the 
following  existing  facilities:  (1)  A  right 
earthen  dam,  2,570  feet-long  and  a  left 
earthen  dam  2,130  feet-long,  separated 
by  a  138  foot-long  gated  spillway 
section  with  a  crest  elevation  of  1157.0 
feet  NGVD;  (2)  a  1,900-acre  reservoir 
with  a  normal  water  surface  elevation  of 
1183.48  feet  NGVD;  (3)  a  powerhouse 
containing  3  vertical  Kaplan  turbines 
each  connected  to  generator  imits  for  a 
total  installed  capacity  of  15,000  kW; 
and  (4)  appurtenant  facilities.  The 


average  annual  energy  generation  is 
60,727,590  kWh.  The  dam  and  existing 
project  facilities  are  owned  by  the 
applicant. 

n.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211,  and  385.214.  hi  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tiUe  "PROTEST"  or 
'MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  ft-om  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

p.  Alternative  procedure  schedule  and 
final  amendments:  The  Commission 
staff  proposes  to  issue  one 
Environmental  Assessment  (EA)  rather 
than  issue  a  draft  and  final  EA.  Staff 
intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA,  and  will 
take  into  consideration  all  comments 
received  on  the  EA  before  final  action  is 
taken  on  the  license  application.  If  any 
person  or  organization  objects  to  the 
staff  proposal  alternative  procedure, 
they  should  file  comments  by  the 
deadline  specified  in  item  k  above.  The 
application  will  be  processed  according 
to  the  following  schedule,  and  revisions 
to  the  schedule  will  be  made  as 
appropriate.  Issue  Scoping  Document  1 
for  comments:  March  2003.  Issue 


Scoping  Document  2,  if  necessary:  June 
2003.  Notice  of  application  is  ready  for 
environmental  analysis:  July  2003. 
Notice  of  the  availability  of  the  EA: 
December  2003.  Ready  for 
Commission 's  decision  on  the 
application:  January  2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-5103  Filed  3-3-03:  8:45  am] 

BNJJNO  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2197-060] 

Notice  of  Drought  Contingency  Plan 
and  Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

February  26.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Alcoa  Power 
Generating,  Inc  filed  a  Drought 
Contingency  Plan  describing  the  actions 
to  be  t^en  at  the  Yadkin  River 
hydroelectric  project  in  the  event  of  a 
drought  during  the  summer  of  2003. 

b.  Project  No:  2197-060. 

c.  Date  Filed:  February  14,  2003. 

d.  Applicant:  Alcoa  Power 
Generating,  Inc. (licensee). 

e.  Name  of  Project:  Yadkin  River. 

f.  Location  .The  project  is  located  on 
the  Yadkin/Pee  Dee  River,  in 
Montgomery,  Stanley.  Davidson, 
Rowan,  and  Davie  Coimties,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Julian  Polk, 
Alcoa  Power  Generating  Inc.;  293  NC 
740  Highway,  PO  Box  576.  Badin.  NC 
28009-0576.  (704)  422-5617. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  directed  to  Mr.  T.J. 
LoVuUo  at  (202)  502-8900.  or  e-mail 
address:  thomas.lovullo@ferc.gov.    * 

j.  Deadline  for  filing  comments  and  or 
motions:  March  28.  2003. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas.  Secretary.  Federal  • 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington  DC  20426. 
Please  include  the  project  number  ( P- 
2197)  on  any  comments  or  motions 
filed. 


k.  Description  of  Drought  Plan:  By 
letter  dated  December  20.  2002.  the 
.Commission  stated  that  if  precipitation 
during  the  winter  of  2002/2003  is  below 
average  and  ground  water  tables  have 
not  completely  recharged,  severe 
drought  conditions  could  return  to  the 
region  during  the  sununer  of  2003.  To 
minimize  any  adverse  impacts 
associated  with  a  drought,  the 
Conuni^sion  required  the  licensee  to  file 
a  drought  contingency  plan  for  the 
sununer  of  2003. 

The  licensee's  Drought  Contingency 
Plan  discusses  competing  demands  for 
water  in  the  Yadkin-Pee  Dee  River  Basin 
and  describes  a  process  for  monitoring 
and  responding  to  drought  conditions. 
The  licensee's  plan  includes:  (1) 
Declaring  the  existence  of  a  drought 
when  the  U.S.  Drought  Monitor  elevates 
10%  or  more  of  the  Yadkin — Pee  Dee 
River  basin  to  a  drought  severity 
classification  of  Dl  or  hi^er;  (2) 
developing  action  and  communication 
plans  should  drought  conditions 
emerge;  (3)  holding  meetings  with 
officials  from  North  and  South  Carolina, 
Progress  Energy  and  the  U.S.  Fish  & 
Wildlife  Service  to  monitor  oonditions; 
(4)  implementing  operational  changes  to 
balance  competing  interests;  and  (5) 
continuing  to  study  salt-water  intrusion 
at  fresh  water  intakes  on  the  coast  of 
South  Carolina. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov ,  using  the 
"FERRIS"  link.  Enter  Project  No.  2197 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCChilineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  neune  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aifect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

o.  Filing  and  Service  of  Responsive 
Documents:  All  filings  must  bear  in 
capital  letters  the  title  "COMMENTS".. 
"PROTEST".  OR  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  to  which  the  filing 
refers. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  deadline 
specified,  it  will  be  presumed  to  have 
no  comments  other  than  any  included 
with  the  licensee's  filing.  One  copy  of 
an  agency's  comments  should  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gbv  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5104  Filed  3-3-03;  8:45  am) 

8N.UNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Proiwrt  No.  184-065] 

El  Dorado  Irrigation  District,  Caiifomia; 
Notice  of  Public  Meetings 

February  26,  2003. 

The  Federal  Energy  Regulatory 
Commission  (Conunission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184),  filed 
on  February  22,  2000.  The  El  Dorado 
Project,  licensed  to  the  El  Dorado 
Irrigation  District  (EID),  is  located  on  the 
South  Fork  American  River,  in  EI 
Dorado.  Alpine,  and  Amador  coimties. 


Caiifomia.  The  project  occupies  lands  of 
the  Eldorado  National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  are  working  collaboratively 
with  a  facilitator  to  resolve  certain 
issues  relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process.  Meetings  will  be  held  as 
follows: 
March  10    Plenary  Meeting — 9  a.m.-4 

p.m.; 
March  11     Plenary  Meeting — 9  a.m.— 4 

p.m.; 
March  18    Plenary  Meeting — 9  a.m. — 

4  p.m.;  and 
March  19    Plenary  Meeting — 9  a.m.^-4 

p.m. 

We  invite  the  participation  of  all 
interested  governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  these  meetings. 

All  meetings  will  be  held  in  the  El 
Dorado  Board  of  Directors  Meeting 
Room,  located  at  EID  Headquarters, 
2890  Mosquito  Road,  Placerville,, 
Caiifomia. 

^-  For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  502- 
8771  or  John  Mudre  at  (202)  502-8902. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5102  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Post-2005  Resource  Pool,  Picit-Sloan 
Missouri  Basin  Program,  Eastern 
Division 

AGENCY:  Western  Area  Power  • 
Administration,  EKDE. 
ACTION:  Notice  of  proposed  procedures 
and  Ccdl  for  applications. 

summary:  Western  Area  Power 
Administration  (Western),  Upper  Great 
Plains  Customer  Service  Region,  a 
Federal  power  marketing  agency  of  the 
Department  of  Energy  (DOE),  is 
publishing  this  notice  to  seek  comments 
on  proposed  procedures  and  call  for 
applications  from  preference  entities 
interested  in  an  allocation  of  Federal  - 
power.  The  Energy  Planning  and 
Management  Propam  (Program) 
provides  for  establishing  project-specific 
resource  pools  and  allocating  power 
from  these  pools  to  new  preference 
ciistomers  and  other  purposes  as  * 
determined  by  Western.  Western,  in 
accordance  with  the  Program,  proposes 
allocation  procedures  for  comment  and 
consideration  for  entities  interested  in  a 
Federal  power  resource  pool  increment 
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of  up  to  1  percent  (approximately  20 
megawatts)  of  the  long-term  marketable 
resource  of  the  Pick-Sloan  Missouri 
Basin  Program,  Eastern  Division  (P- 
SMBP-ED)  that  may  become  available 
January  1 .  2006.  Preference  entities  that 
wish  to  apply  for  an  allocation  of  power 
from  Western's  Upper  Great  Plains 
Customer  Service  Region  must  submit 
formal  applications  as  outlined  below. 
DATES:  Entities  interested  in 
commenting  on  proposed  procedures 
and/or  applying  for  an  allocation  of 
Western  power  must  submit  written 
comments  and/or  applications  to 
Western's  Upper  Great  Plains  Customer 
Service  Regional  Office  at  the  address 
below.  Western  must  receive  written 
and/or  electronic  comments  and/or 
applications  by  4  p.m.,  MDT,  on  June  2, 
2003.  Entities  are  encouraged  to  use 
certified  mail,  e-mail,  or  fax  for  delivery 
of  comments  and/or  applications. 
Western  will  accept  comments  and/or 
applications  received  via  regular  mail 
through  the  United  States  Postal  Service 
if  postmarlied  at  least  3  days  before  June 
2,  2003,  and  received  no  later  than  June 
9,  2003.  Western  reserves  the  right  to 
not  consider  any  comments  and/or 
applications  that  are  not  received  by  the 
prescribed  dates  and  times.  Western 
will  hold  public  information  forums 
(not  to  exceed  2  hours)  and  public 
comment  forums  (immediately 
following  the  information  forums)  on 
the  proposed  procedures  and 
applications. 

'The  public  information  and  comment 
forum  dates  are: 

1.  April  8,  2003, 1  p.m.  to  5  p.m., 
Billings,  Montana. 

2.  April  9,  2003,  1  p.m.  to  5  p.m.. 
Moorhead,  Minnesota. 

3.  April  10,  2003,  9  a.m.  to  1  p.m., 
Sioux  City,  Iowa. 

ADDRESSES:  Send  applications  for  an 
allocation  of  Western  power  and  written 
comments  regarding  these  proposed 
procedures  to  Robert  J.  Harris,  Regional 
Manager,  Upper  Great  Plains  Customer 
Service  Region,  Western  Area  Power 
Administration,  2900  4th  Avenue  North, 
BiUings,  MT  59101-1266.  Applications 
for  an  allocation  of  Western  power  and 
comments  on  the  proposed  procedures 
may  also  be  faxed  to  (406)  247-7408  or 
e-mailed  to  Post2005UGP@wapa.gov. 
Applications  are  available  upon  request 
or  may  be  accessed  at  http:// 
www.  wapa.gov/ugp/contracts/post2005/ 
APD.htm.  Applicants  are  encouraged  to 
use  the  application  form  provided  at  the 
above  Web  site. 

The  public  information  and  comment 
forum  locations  are: 

1.  Billings— Holiday  Inn  Billings 
Plaza  Hotel  and  Convention  Center, 
5500  Midland  Road,  Billings,  MT  59101 


2.  Moorhead — Courtyard  by  Marriott, 
Moorhead  Area  Conference  Center,  1080 
28th  Avenue  South,  Moorhead,  MN 
56560 

3.  Sioux  City— Hilton  Sioux  City.  707 
Fourth  Street,  Sioux  City,  LA  5 1101- 
1701 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
R.  Horst,  Public  Utilities  Specialist, 
Upper  Great  Plains  Customer  Service 
Region,  Western  Area  Power 
Administration,  2900  4th  Avenue  North. 
BiUings,  MT  59101-1266,  telephone 
(406)  247-7444,  e-mail  horst@wapa.gov: 
All  documents  developed  or  retained 
by  Western  in  developing  this  Post- 
2005  Resource  Pool  will  be  available  for 
inspection  and  copying  at  the  Upper 
Great  Plains  Customer  Service  Region  in 
Billings,  Montana.  Public  comments 
will  be  available  for  viewing  at  http:// 
www.  wapa  .gov/ugp/con  tracts/ post2005/ 
comments.htm  after  the  close  of  the 
comment  period. 
SUPPLEMENTARY  INFORMATION:  On 
October  20.  1995,  Western  published 
the  Final  Program  Rule.  The  Final  Rule 
became  effective  on  November  20, 1995. 
Subpart  C-Power  Marketing  Initiative  of 
the  Program,  Final  Rule,  10  CFR  part 
905,  provides  for  project-specific 
resource  pools  and  allocations  of  power 
from  these  pools  to  eligible  new 
customers  and/or  for  other  appropriate 
purposes  as  determined  by  Western. 
The  additional  resource  pool  increments 
shall  be  established  by  pro  rata 
withdrawals,  on  2  years'  notice,  from 
then-existing  customers.  Specifically,  10 
CFR  section  905.32  (b)  provides: 

At  two  5-year  intervals  aftei*  the  effective 
date  of  the  extension  to  existing  customers. 
Western  shall  create  a  project-specific 
resource  pool  increment  of  up  to  1  percent 
of  the  long-term  marketable  resource  under 
contract  at  the  time.  The  size  of  the 
additional  resource  pool  increment  shall  be 
determined  by  Western  based  on 
consideration  of  the  actual  fair-share  needs  of 
eligible  new  customers  and  other  appropriate 
purposes. 

On  April  22,  2002,  Western  published 
a  Notice  for  Letters  of  Interest  in  the 
Federal  Register  (67  FR  19571}  in  which 
Western  solicited  and  received  Letters 
of  Interest  regarding  a  resource  pool  of 
up  to  1  percent  (approximately  20 
megawatts)  of  the  marketable  resource 
that  may  become  available  January  1, 
2006,  for  new  customers  and/or  other 
appropriate  purposes  pursuant  to  the 
Program.  Traditionally,  Western  has 
marketed  allocations  of  firm  power  to  be 
apportioned  to  eligible  new  preference 
entities  in  such  a  manner  as  to 
encourage  the  most  widespread  use 
thereof,  in  accordance  with  Federal 
Reclamation  Law. 


^  Letters  of  Interest 

Western  received  65  Letters  of  Interest 
regarding  the  up  to  1  percent  resource 
pool.  The  letters  were  evaluated  and 
categorized  into  three  main  areas  of 
interest.  Sixteen  letters  were  from 
entities  interested  in  becoming  a  new 
customer.  Eleven  letters  were  from 
entities  that  expressed  an  interest  in 
other  appropriate  purposes  such  as: 
increasing  current  customer  allocations, 
adjusting  past  allocations,  and 
supporting  renewable  resources.  Thirty- 
eight  of  the  letters  were  from  entities 
that  recommended  Western  forego 
implementation  of  the  proposed 
resource  pool.  The  38  letters  also 
recommended  if  Western  proceeds  with 
the  proposed  resource  pool,  the  pool 
should  not  be  made  available  for  other 
appropriate  piu-poses. 

Response  to  Letters  of  Interest 

Western  has  historically  marketed 
power  from  resource  pools  to  new 
preference  customers  through  marketing 
plans  and  initiatives.  Western 
recognizes  the  interest  expressed  itom 
16  potential  new  customers  in  an 
allocation  from  the  P-SMBP-ED. 
Western  encoiu'ages  the  new  customer 
interest  that  lends  support  to  Western's 
mission  of  allocating  low-cost 
hydropower  in  such  a  way  as  to 
promote  the  most  widespread  use 
thereof. 

Western  received  various  Letters  of 
Interest  regarding  the  need  for  other 
appropriate  purposes.  Several  letters 
were  received  from  entities  desiring 
adjustments  or  increases  to  their  current 
allocations.  Specifically,  two  letters 
were  received  in  support  of  adjusting 
two  separate  Tribal  allocations  frt)m  the 
P-SMBP-ED  Post-2000  Resource  Pool 
(62  FR  11174)  {Post-2000  Resource 
Pool).  Also,  several  letters  were  received 
from  mimicipal  utilities  in  support  of 
increasing  their  current  allocations. 
Historically,  Western  has  not  changed  or 
increased  allocations  within  the  P- 
SMBP-ED  that  were  established  in  past 
marketing  initiatives.  Western 
recognizes  that  customer  loads  continue 
to  grow  and  change  and  increases  in 
individual  allocations  would  be 
beneficial.  However,  if  Western  were  to 
entertain  requests  for  increases  or 
adjustments  to  allocations,  all  customers 
would  need  to  be  afforded  the 
opportunity  to  submit  new  applications. 
If  this  were  to  occur,  it  is  likely  Western 
would  receive  significant  modification 
requests,  which  would  be  extremely 
difficiUt  to  substantiate  and  likely  not  be 
supportable  with  the  power  available 
itova  this  resource  pool.  Any  significant 
modifications  could  result  in  a  new 
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marketing  plan  which  is  not  the  intent 
of  the  Program.  Therefore,  Western  is 
not  proposing  to  adjust  or  increase 
current  customer  allocations. 

Other  comments  received  suggested 
supporting  renewable  resources  as  an 
other  appropriate  purpose  for  the 
resource  pool.  Comments  suggested  that 
any  conunitment  of  the  resource  pool  to 
support  renewable  resources  through 
allocations  should  be  subject  to  existing 
laws,  regulations,  and  guidelines  set 
forth  in  previous  marketing  initiatives, 
specifically  the  requirement  that  any 
applicant  must  meet  preference  status. 
Western  agrees  that  any  use  of  the 
resource  pool  must  comply  with 
existing  laws,  regulations,  and 
guidelines,  and  must  be  made  to 
preference  entities.  Western  has 
allocated  power  to  the  majority  of 
eligible  preference  entities  within  the  P- 
SMBP-ED  marketing  area.  Should  a 
renewable  resource  program  be 
developed  using  power  from  this 
resource  pool,  Western  would  be 
withdrawing  power  from  entities  across 
the  region  to  develop  a  very  small 
renewable  pfbgram  available  to  these 
same  entities.  Western  believes  the  best 
manner  to  support  renewable  resoiu'ces 
with  this  power  is  to  allow  existing 
customers  to  retain  the  power  that  may 
be  available  after  allocating  to  new 
customers.  This  will  allow  all 
preference  entities  across  the  marketing 
area  to  leverage  this  power  and  use 
existing  allocations  to  support 
renewable  resources  if  they  so  choose. 
Western  recognizes  that  many 
customers  are  already  demonstrating 
support  of  renewable  resources  through 
their  investments  in  various  wind 
projects  across  the  P-SMBP-ED 
marketing  area  near  Moorhead, 
Minnesota;  Lincoln,  Nebraska;  Grand 
Forks,  Minot,  and  Valley  City,  North 
Dakota;  and  also  in  Chamberlain  and 
Howard,  South  Dakota.  Wind  projects 
are  being  developed  and  implemented 
by  Western's  customers  regardless  of 
any  potential  new  allocation  frx>m  this 
resource  pool. 

Use  of  the  Po8t-2005  Resource  Pool 

Based  on  examination  of  the  Letters  of 
Interest,  Western  has  determined  the 
resource  pool  shoidd  be  made  available 
to  new  preference  customers  and  is  not 
proposing  to  use  a  share  of  the  resoiuce 
pool  for  other  appropriate  purposes. 
Allocations  to  new  preference 
customers  shall  be  made  in  accordance 
with  the  P-SMBP-ED  Final  Post-1985 
Marketing  Plan  (45  FR  71860)  (Post- 
1985  Marketing  Plan)  and  the  Program. 
Western  intends  to  carry  forward  the 
key  principles  and  criteria  that  were 


estabhshed  in  the  Post-2000  Resource 
Pool,  except  as  modified  herein. 

The  Proposed  Post-2005  Resource  Pool 
Allocation  Procedures 

These  proposed  procedures  for  the  P- 
SMBP-ED  address  (1)  eligibiUty  criteria; 
(2)  how  Western  plans  to  allocate  the 
resoiuce  pool  in  accordance  with  the 
Program  to  eligible  applicants  as  new 
preference  customers  and  not  for  other 
appropriate  purposes;  and  (3)  the  terms 
and  conditions  under  which  Western 
will  sell  the  power  allocated. 

I.  Amount  of  Pool  Resources 

Western  proposes  to  allocate  up  to  1 
percent  (approximately  20  megawatts) 
of  the  P-SMBP-ED  long-term  firm 
hydroelectric  resoiurce  available  as  of 
January  1,  2006,  as  firm  power  to 
eligible  new  preference  customers.  Firm 
power  means  capacity  and  associated 
energy  allocated  by  Western  and  subject 
to  the  terms  and  conditions  specified  in 
the  Western  electric  service  contract. 

n.  General  Eligibility  Criteria 

Western  proposes  to  apply  the 
following  general  eligibility  criteria  to 
appUcants  seeking  an  allocation  of  firm 
power  imder  the  proposed  Post-2005 
Resoiu"ce  Pool  Allocation  Procedures. 

A.  Qualified  applicants  must  be 
preference  entities  as  defined  by  section 
9(c)  of  the  Reclamation  Project  Act  of 
1939,  43  U.S.C.  485h(c),  as  amended 
and  supplemented. 

B.  Qualified  applicants  must  be 
located  within  the  currently  established 
P-SMBP-ED  marketing  area. 

G.  Qualified  applicants  must  not  be 
currently  receiving  benefits,  direcdy  or 
indirectly,  from  a  ciurent  P-SMBP-ED 
firm  power  allocation.  Qualified  Native 
American  applicants,  who  did  not 
receive  an  allocation  fitjm  the  Post-2000 
Resource  Pool,  are  not  subject  to  this 
requirement. 

D.  Qualified  utihty  and  non-utility 
applicants  must  be  able  to  use  the  firm 
power  directly  or  be  able  to  sell  it 
directly  to  retail  customers. 

E.  Qualified  utility  applicants  that 
desire  to  purchase  power  from  Western 
for  resale  to  consiuners,  including 
cooperatives,  municipalities,  public 
utiUty  districts,  and  public  power 
districts  must  have  met  utility  status  by 
January  1,  2003.  Utility  status  means  the 
entity  has  responsibility  to  meet  load 
grovvth,  has  a  distribution  system,  and  is 
ready,  willing,  and  able  to  purchase 
Federal  power  itova  Western  on  a 
wholesale  basis. 

F.  Qualified  Native  American 
apphcants  must  be  a  Native  American 
tribe  as  defined  in  the  Indian  Self 


Determination  Act  of  1975,  25  U.S.C. 
450b,  as  amended. 

m.  General  Allocation  Criteria 

Western  proposes  to  apply  the 
following  general  allocation  criteria  to 
applicants  seeking  an  allocation  of  firm 
power  tuider  the  proposed  Post-2005 
Resoiux:e  Pool  Allocation  Procedures. 

A.  Allocations  of  firm  power  will  be 
made  in  amounts  as  determined  solely 
by  Western  in  exercise  of  its  discretion 
under  Federal  Reclamation  Law. 

B.  An  allottee  will  have  the  right  to 
purchase  firm  power  only  upon  the 
execution  of  an  electric  service  contract 
between  Western  and  the  allottee,  and 
satisfaction  of  all  conditions  in  that 
contract. 

C.  Firm  power  allocated  under  these 
procediu«s  will  be  available  only  to  new 
preference  customers  in  the  existing  P- 
SMBP-ED  marketing  area.  This 
marketing  area  includes  Montana  (east 
of  the  Continental  Divide),  North 
Dakota,  South  Dakota,  and  specific  areas 
in  western  Iowa,  western  Minnesota  and 
eastern  Nebraska.  The  marketing  area  of 
the  P-SMBP-ED  is  Montana  east  of  the 
Continental  Divide,  all  of  North  and 
South  Dakota,  Nebraska  east  of  the  101° 
meridian,  Iowa  west  of  the  94  Va" 
meridian,  and  Minnesota  west  of  a  line 
on  the  94Vz°  meridian  from  the  southern 
boimdary  of  the  state  to  the  46°  parallel 
and  thence  northwesterly  to  the 
northern  boundary  of  the  state  at  the 
96V2°  meridian. 

D.  Allocations  made  to  Native 
American  tribes  will  be  based  on  the 
actual  load  experienced  in  calendar  year 
2002.  Western  has  the  right  to  use 
estimated  load  values  should  actual 
load  data  not  be  available.  Western  will 
adjust  inconsistent  estimates  during  the 
allocation  process. 

E.  Allocations  made  to  qualified 
utility  and  non-utilit}'  applicants  will  be 
based  on  the  actual  loads  experienced  in 
calendar  year  2002.  Western  will  apply 
the  Post- 1985  Marketing  Plan  and  the 
Program  criteria  to  these  loads.  Western 
will  carry  forward  key  principles  and 
criteria  established  in  the  Post-2000 
Resource  Pool,  except  as  modified 
herein. 

F.  Energy  provided  vdth  firm  power 
will  be  based  upon  the  customer's 
monthly  system  load  pattern. 

G.  Any  electric  service  contract 
offered  to  a  new  customer  shall  be 
executed  by  the  customer  within  6 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  to  in  writing  by 
Western. 

H.  The  resource  pool  will  be 
dissolved  subsequent  to  the  closing  date 
few  executing  firm  power  contracts.  Finn 
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power  not  under  contract  will  be  used 
as  determined  by  Western. 

I.  The  minimum  allocation  shall  be  100 
kilowatts  (kW). 

J.  The  maximum  allocation  for 
qualified  utility  and  non-utility 
applicants  shall  be  5,000  kilowatts  (kW). 

K.  Contract  rates  of  delivery  shall  be 
subject  to  adjustment  in  the  futiue  as 
provided  for  iq  the  Program. 

L.  If  unanticipated  obstacles  to  the 
delivery  of  hydropower  benefits  to 
Native  American  tribes  arise.  Western 
retains  the  right  to  provide  the 
economic  benefits  of  its  resources 
directly  to  the  tribes. 

IV.  General  Contract  Principles 

Western  proposes  to  apply  the 
following  general  contract  principles  to 
all  applicants  receiving  an  allocation  of 
firm  power  under  the  proposed  Post- 
2005  Resource  Pool  Allocation 
Procedures. 

A.  Western  shall  reserve  the  right  to 
reduce  a  customer's  summer  season 
contract  rate  of  delivery  by  up  to  5 
percent  for  new  project  pumping 
requirements,  by  giving  a  minimum  of 
5  years'  written  notice  in  advance  of 
such  action. 

B.  Western,  at  its  discretion  and  sole 
determination,  shall  reserve  the  right  to 
adjust  the  contract  rate  of  delivery  on  5 
years'  written  notice  in  response  to 
changes  in-  hydrology  and  river 
operations.  Any  such  adjustments  shall 
only  take  place  after  a  public  process  by 
Western. 

C.  Each  allottee  is  ultimately 
responsible  for  obtaining  its  own  third- 
party  delivery  arrangements.  Western 
may  assist  the  allottee  in  obtaining 
third-party  transmission  arrangements 
for  delivery  of  firm  power  allocated 
under  these  procedures  to  new 
customers. 

D.  Contracts  entered  into  under  the 
Post-2005'  Resource  Pool  Allocation 
Procedures  shall  provide  for  Western  to 
furnish  firm  electric  service  effective 
from  January  1,  2006.  through  December 
31,2020. 

E.  Contracts  entered  into  as  a  result  of 
the  proposed  procedures  shall 
incorporate  Western's  standard 
provisions  for  power  sales  contracts, 
integrated  resource  planning,  and  the 
general  power  contract  provisions. 

F.  Contracts  entered  into  will  include 
provisions  for  a  reduction  of  up  to  1 
percent  of  the  current  contracted  rate  of 
delivery  effective  January  1,  2011,  in 
accordance  with  the  Program. 

V.  Applications  for  Firm  Power 

This  notice  formally  requests 
applications  from  qualified  entities 


wishing  to  purchase  power  fi-om  the 
Upper  Great  Plains  Customer  Service 
Region.  Applicant  Profile  Data  (APD)  is 
requested  so  Western  will  have  a 
uniform  basis  upon  which  to  evaluate 
the  applications.  To  be  considered, 
applicants  must  submit  an  application 
to  the  Upper  Great  Plains  Customer 
Service  Region  as  requested  below.  To 
ensure  that  full  consideration  is  given  to 
all  applicants,  Western  will  not  consider 
applications  submitted  before 
publication  of  this  notice  or  after  the 
deadlines  specified  in  the  Dates  Section. 
Applications  are  available  upon  request 
or  may  be  accessed  at  http:// 
www.wapa.gov/ugp/contracts/post2005/ 
APD.htm.  Applicants  are  encoiuaged  to 
use  the  application  form  provided  at  the 
above  Web  site. 

A.  Applicant  Profile  Data  Application 

The  content  and  format  of  the  APD 
are  outlined  below.  Requested 
information  should  be  submitted  in  the 
sequence  listed.  The  applicant  must 
provide  all  requested  information  or  the 
most  reasonable  available  estimate.  The 
applicant  should  note  any  requested 
information  that  is  not  applicable. 
Western  is  not  responsible  for  errors  in 
data  or  missing  pages.  All  items  of 
information  in  the  APD  should  be 
answered  as  if  prepared  by  the 
organization  seeking  the  allocation.  The 
APD  shall  consist  of  the  following: 

t 

1.  Applicant 

a.  Applicant's  (entity  requesting  a 
new  allocation)  name  and  address. 

b.  Person(s)  representing  applicant: 
Please  provide  the  name,  title,  address, 
telephone  and  fax  number,  and  e-mail 
address  of  such  person(s). 

c.  Type  of  organization:  For  example, 
,  Federal  or  state  agency,  irrigation 

district,  municipal,  rural,  or  industrial 
user,  municipality,  Native  American 
tribe,  public  utility  district,  or  rural 
electric  cooperative.  Please  provide  a 
brief  description  of  the  organization  that 
will  interact  with  Western  on  contract 
and  billing  matters  and  whether  the 
organization  owns  and  operates  its  own 
electric  utility  system. 

d.  Parent  organization  of  applicant,  if 
any. 

e.  Name  of  members,  if  any. 

f.  Applicable  law  under  which  the 
organization  was  established. 

g.  Applicant's  geographic  service  area: 
if  available,  submit  a  map  of  the  service 
area,  and  indicate  the  date  prepared. 

I 

2.  Loads 

a.  Utility  and  Non-utility  Applicants: 
i.  If  applicable,  number  and  type  of 
customers  served;  e.g.,  residential, 


commercial,  industrial,  military  base, 
agricidtural. 

ii.  The  actual  monthly  maximum 
demand  (in  kilowatts)  and  energy  use 
(in  kilowatt-hours)  experienced  in 
calendar  year  2002.     •  , 

b.  Native  American  Tribe  Applicants: 

i.  If  applicable,  number  and  type  of 
customers  served;  e.g.,  residential, 
commercial,  industrial,  military  base, 
agricultural. 

ii.  The  actual  monthly  maximum 
demand  (in  kilowatts)  and  energy  use 
(in  kilowatt-hours)  experienced  in 
calendar  year  2002. 

iii.  If  actual  demand  and  energy  data 
is  not  available,  provide  estimated 
monthly  demand  (in  kilowatts)  with  a 
description  of  the  method  and  basis  for 
this  estimated  demand. 

3.  Resources 

a.  A  list  of  current  power  supplies, 
including  the  applicant's  own 
generation  and  purchases  from  others. 
For  each  supply,  provide  capacity  and 
location. 

b.  Status  of  power  supply  contract(s), 
including  a  contract  termination  date. 
Indicate  whether  power  supply  is  on  a 
firm  basis  or  some  other  type  of 
arrangement. 

4.  Transmission 

a.  Point(s)  of  delivery:  Provide  the 
preferred  point(s)  of  delivery  on 
Western's  system  or  a  third-party's 
system  and  the  required  service  voltage. 

b.  Transmission  arrangements: 
Describe  the  transmission  arrangements 
necessary  to  deliver  firm  power  to  the 
requested  points  of  delivery.  Provide  a 
single-line  drawing  of  applicant's 
system,  if  one  is  available. 

5.  Other  Information:  The  applicant 
may  provide  any  other  information 
pertinent  to  receiving  an  allocation. 

6.  Signatiu-e:  The  signature  and  title  of 
an  appropriate  official  who  is  able  to 
attest  to  the  validity  of  the  APD  and 
who  is  authorized  to  submit  the  request 
for  allocation  is  required. 

B.  Western 's  Consideration  of 
Applications 

1.  When  Western  receives  the  APD, 
Western  will  verify  the  general 
eligibility  criteria  set  forth  in  Section  II 
have  been  met,  and  that  all  items 
requested  in  the  APD  have  been 
provided. 

a.  Western  will  request  in  writing 
additional  information  from  any 
applicant  whose  APD  is  determined  to 
be  deficient.  The  applicant  shall  have  15 
days  from  the  date  on  Western's  letter 
of  request  to  provide  the  information. 

b.  If  Western  determines  the  applicant 
does  not  meet  the  general  eligibility 


criteria,  Western  will  send  a  letter 
explaining  why  the  applicant  did  not 
qualify. 

c.  If  the  applicant  has  met  the 
eligibility  criteria.  Western  will 
determine  the  amount  of  firm  power  to 
be  allocated  pursuant  to  the  general 
allocation  criteria  set  forth  in  Section  HI. 
Western  wrlU  send  a  draft  contract  to  the 
applicant  for  review  which  identifies 
the  terms  and  conditions  of  the  offer 
and  the  amount  of  firm  power  allocated 
to  the  applicant. 

2.  All  firm  power  shall  be  allocated 
according  to  the  procedures  in  the 
general  allocation  criteria  set  forth  in 
Section  m. 

3.  Western  reserves  the  right  to 
determine  the  amount  of  firm  power  to 
allocate  to  an  applicant,  as  justified  by 
the  applicant  in  its  APD. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  FlexibiUty  Act,  5 
U.S.C.  601,  et  seq.,  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
this  action  does  not  require  a  regulatory 
flexibility  analysis  since  it  is  a 
rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Vn.  Small  Business  Regidatoiy 
Enforcement  Fairness  Act 

Western  determined  this  rule  is 
exempt  from  congressional  notification 
requirements  under  5  U.S.C.  801 
because  the  action  is  a  rulemaking  of 
particular  applicability  relating  to  rates 
or  services  and  involves  matters  of 
procedure. 

Vm.  Determination  12866 

DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

K.  Environmental  Compliance 

Western  has  completed  an 
environmental  impact  statement  on  the 
Program,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Record  of  Decision  was 
published  in  60  FR  53181.  October  12, 


1995.  Western's  NEPA  review  assured 
all  environmental  effects  related  to  these 
actions  have  been  analyzed. 

Dated:  February  13,  2003. 
Michael  S.  Hacskaylo, 
Administrator. 
[FR  Doc.  03-4993  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division — Proposed  Extenskm 
of  the  Transmission  Service  Rate 
Schedules— Rate  Order  No.  WAPA-100 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Extension  of 
the  Transmission  Service  Rate 
Schedules. 

SUMMARY:  This  action  is  a  proposal  to 
extend  the  existing  Pick-Sloan  Missouri 
Basin  Program — Eastern  Division  (P- 
SMBP-ED)  Transmission  Service  Rate 
Schedules  UGP-ASl,  UGP-AS2,  UGP- 
AS3,  UGP-AS4,  UGP-AS5,  UGP-AS6, 
UGP-FTPl ,  UGP-NFPTl ,  and  UGP- 
NTl  of  Rate  Order  No.  WAPA-79, 
through  September  30,  2005.  The 
existing  Transmission  Service  Rate 
Schedules  will  expire  July  31,  2003. 
These  Transmission  Service  Schedules 
contain  formulary  rates  that  are 
recalculated  bxtm  yearly  updated 
financial  and  load  data.  This  notice  of 
proposed  extension  of  rates  is  issued 
pursuant  to  10  CFR  part  903.23(a)(1). 
Consistent  with  these  regulations. 
Western  Area  Power  Administration 
(Western)  will  not  hold  a  consultation 
and  comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl,  Rates  Manager,  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  35800,  BilUngs,  MT  59107- 
5800,  (406)  247-7388.  or  e-mail 
riehl@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  By 

Delegation  Order  No.  00-0037.00 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  Western's 
Administrator;  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
E>eputy  Secretary;  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 


disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Piu^uant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 
Energy  procedures  for  public 
participation  in  rate  adjustments  at  10 
CFR  part  903,  Western's  P-SMBP-ED 
Transmission  Service  Rate  Schedules 
were  submitted  to  FERC  for 
confirmation  and  approval  on  August  3, 
1998.  On  November  25,  1998,  in  Docket 
No.  EF98-503 1-000  at  85  FERC  H 
61,273,  FERC  issued  an  order 
confirming,  approving,  and  placing  into 
effect  on  a  final  basis  the  Transmission 
Service  Rate  Schedules  for  the  P— 
SMBP-ED.  The  Transmission  Service 
Rate  Schedules,  Rate  Order  No.  WAPA- 
79,  were  approved  for  5  years  beginning 
August  1, 1998,  and  ending  Jidy  31, 
2003. 

Western  is  currently  evaluating 
several  options  for  joining  the  Midwest 
Independent  System  Operator,  a  FERC- 
approved  Regional  Transmission 
Organization.  That  decision  could 
redefine  our  current  rate  provisions. 
Therefore,  Western  believes  it  is 
prematiue  to  proceed  with  a  formal  rate 
process  at  this  time.  Extending  the 
existing  Transmission  Service  Rate 
Schedules  to  September  30,  2005, 
should  provide  enough  time  to  complete 
our  evaluation  process.  Western 
proposes  to  extend  the  current  rate 
schedides  pursuant  to  10  CFR  part  903. 
Upon  its  approval.  Rate  Order  No. 
WAPA-79  will  be  extended  under  Rate 
Order  No.  WAPA-100. 

Western's  existing  formulary 
Transmission  Service  Rate  Schedules, 
which  are  recalculated  annually,  would 
sufficiently  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  September  30, 
2005. 

All  documents  made  or  kept  by 
Western  for  developing  the  proposed 
extension  of  the  Transmission  Service 
Rate  Schedules  will  be  made  available 
for  inspection  and  copying  at  the  Upper 
Great  Plains  Customer  Service  Region, 
located  at  2900  4th  Avenue  North, 
Billings,  Montana. 

Thirty  days  after  publication  of  this 
notice  Rate  Order  No.  WAPA-100  will 
be  submitted  to  the  Deputy  Secretary  for 
approval  through  September  30,  2005. 

Dated:  February  14.  2003. 
Michael  S.  Hacskaylo, 
Administrator. 

[FR  Doc.  03-4995  Filed  3-3-03;  8:45  am] 
BUJNQ  COOC  64S0-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7457-71 

A  National  Agenda  for  ttw  Environment 
and  the  Aging:  Setting  Priorities  for 
Researcti  and  Education  To  Address 
Environmental  Hazards  TTiat  Threaten 
tt>e  Health  of  Older  Persons 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnONt'Notice  of  public  listening 
sessions  and  request  for  comments. 

summary:  In  October  2002  EPA 
launched  an  Aging  Initiative  to  study 
the  effects  of  environmental  health 
hazards  on  older  persons  and  examine 
the  impact  that  a  rapidly  aging 
population  will  have  on  the 
environment.  The  Initiative  will  also 
identify  model  programs  that  will 
provide  opportunities  for  older  persons 
to  volimteer  in  their  communities  to 
reduce  environmental  hazards  and 
protect  the  eovironment  for  future 
generations.  EPA  is  seeking  public 
comment  through  Friday,  May  16,  2003 
to  assure  that  the  final  agenda  includes 
input  from  the  broadest  base  of 
expertise  including  Federal,  State,  local 
and  tribal  governments,  public  and 

Erivate  organizations,  professional 
ealth,  aging  and  environmental 
•  associations,  academia,  business  and 
volunteer  organizations,  and  others 
including  older  Americans  and  their 
families.  EPA  encourages  comments 
from  all  those  interested  in  addressing 
environmental  health  hazards  that  affect 
the  health  of  older  persons. 

In  addition,  six  public  Hstening 
sessions  will  be  held  this  Spring  to 
gather  input  for  the  National  Agenda. 
The  meetings  are  open  to  the  public. 
Pre-registration  is  required  due  to  the 
limited  seating  capacity  at  each 
location.  When  registering  to  attend  or 
present  comments  during  the  public 
listening  sessions,  individuals  requiring 
special  accommodations  should  note 
their  needs  so  that  appropriate 
arrangements  can  be  made.  In  addition, 
every  effort  will  be  made  to  ensure  that 
non-English  speaking  persons  can 
participate  in  public  meetings  and 
through  written  comments. 

Public  Listening  Sessions 

DATES: 


3.  Tuesday.  April  15,  2003, 
1:30-3:30  p.m.,  Iowa  City. 
lA. 

4  Wednesday,  April  23,  2003, 
2-4  p.m.,  Pittsburgh,  PA. 

5.  Tuesday.  April  29,  2003. 
1:30-3:30  p.m.,  Los  Ange- 
les, CA. 

6.  Wednesday,  May  7,  2003, 
1:30-3:30  p.m.,  Baltimore, 
MD. 


Registration 
deadline* 


Aprils. 

April  16. 
April  22. 

April  29. 


.  Thursday,  April  3,  2003, 
1:30-3:30  p.m.,  Tampa,  FL. 

.  Tuesday.  April  8.  2003, 
1:30-3:30  p.m.,  San  Anto- 
nio. TX. 


Registration 
deadline* 


March  26. 
April  1. 


•Pre-registration  is  required. 

ADDRESSES: 

1.  Tampa    Auditorium,  University  of 
South  Florida  College  of  Public 
Health,  13201  Bruce  B.  Downs 
Boulevard,  Tampa,  Florida 

2.  San  Antonio    University 
Auditorium,  University  of  Texas 
Health  Science  Center  at  San  Antonio, 
7703  Floyd  Curl  Drive,  San  Antonio, 

Texas 

3.  Iowa  City    Second  Floor  Ballroom, 
Iowa  Memorial  Union,  the  University 
of  Iowa.  Comer  of  Jefferson  and 
Madison  Streets,  Iowa  City,  Iowa 

4.  Pittsburgh    Pennsylvania  Room,  First 
Floor,  Pittsbiugh  Athletic  Association, 
4215  Fifth  Avenue  (Oaldand  area). 
Pittsburgh,  Pennsylvania 

5.  Los  Angeles    Grand  Horizon  Room, 
3rd  Floor,  Covel  Commons,  Sunset 
Village  on  the  UCLA  campus,  Los 
Angeles,  California 

6.  Baltimore    Auditorium,  School  of 
Nursing,  University  of  Maryland 
Baltimore.  655  West  Lombard  Street 
(comer  of  Lombard  and  Penn), 
Baltimore,  Maryland 

For  additional  information,  contact 
Kathy  Sykes,  EPAs  Aging  Initiative 
Coordinator,  at  202-564-2188  or  by 
email:  aging.info@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA's 
Aging  Initiative  is  working  with  various 
partners  on  the  development  of  a 
National  Agenda  on  the  Environment 
and  the  Aging 

1.  Tampa    University  of  South  Florida; 
West  Central  Florida  Area  Agency  on 

"^^ing  ,,  .        .       ,^ 

2.  San  Antonio    University  of  Texas 
Health  Science  Center  at  San  Antonio; 
Bexar  County  Area  Agency  on  Aging 

3.  Iowa  City    University  of  Iowa  College 
of  Public  Health  and  The  Center  on 
Agine;  The  Heritage  Agency 

4.  Pittsburgh    University  of  Pittsburgh 
Graduate  School  of  Public  Health; 
Allegheny  Area  Agency  on  Aging 

5.  Los  Angeles    University  of  California 
Los  Angeles  (UCLA)  Graduate  School 
of  Public  Health,  UCLA  Center  on 
Aging,  City  of  Los  Angeles 
Department  of  Aging;  Los  Angeles 
County  Area  Agency  on  Aging 


6.  Baltimore    University  of  Maryland 
Baltimore  School  of  Medicine  and 
Center  for  Research  on  Aging, 
University  of  Maryland  Baltimore 
School  of  Nursing 
At  the  beginning  of  each  public 
listening  session  an  EPA  official  will 
describe  the  process  that  will  be  used  to 
develop  the  National  Agenda  on  the 
Environment  and  the  Aging.  Public 
comments  will  follow  from  pre- 
registered  speakers  who  wish  to 
contribute  to  the  agenda  by  offering 
brief  comments  on  one  or  all  of  the  three 
priority  areas  described  below.  Each 
presentation  will  be  limited  to  three 
minutes  and  the  written  or  preferably 
typed  statement  of  the  comments  must 
be  provided  in  advance.  Please  fax  your 
statement  to  (202)  564-2733  no  later 
than  the  registration  deadline  for  the 
session  you  have  selected  [see  above  for 
listing  of  deadlines).  There  is  no  page 
limitation  on  written  comments. 
If  time  allows,  members  of  the 
audience  will  have  an  opportunity  to 
provide  comments.  Pre-registration  is 
required  for  attendance  at  each  session 
and  for  providing  comments  due  to 
limited  seating  and  time.  To  register  to 
attend  or  participate,  go  to  http:// 
www.epa.gov/aging  and  click  oa.the 
"Public  Listening  Sessions"  side  bar 
and  follow  instmctions  to  register  to 
attend  or  to  speak.  Deadlines  to  pre- 
register  for  each  session  are  provided. 

National  Agenda  for  the  Environment 
and  the  Aging 

Setting  Priorities  for  Research  and 
Education  to  Address  Environmental 
Hazards  That  Threaten  the  Health  of 
Older  Persons 

In  October  2002  EPA  launched  an 
Aging  Initiative  to  study  the  effects  of 
environmental  health  hazards  on  older 
persons  and  examine  the  impact  that  a 
rapidly  aging  population  will  have  on 
the  environment.  The  Initiative  will  also 
identify  model  programs  that  will 
provide  opportunities  for  older  persons 
to  volunteer  in  their  communities  to 
reduce  environmental  hazards  and 
protect  the  environment  for  future 
generations.  EPA  is  seeking  public 
comment  through  Friday,  May  16,  2003, 
to  assure  that  the  final  agenda  includes 
input  from  the  broadest  base  of 
expertise  including  Federal,  State,  local, 
and  tribal  governments,  public  and 
private  organizations,  professional 
health,  aging  and  environmental 
associations,  academia,  business  and 
volunteer  organizations,  and  other 
stakeholders,  including  older  Americans 
and  their  families.  EPA  encourages 
comments  from  all  those  interested  in 
contributing  to  the  agenda.  The  agenda 


will  be  developed  through  an  open, 
participatory  process.  The  National 
Agenda  will  be  composed  of  three  parts: 

(1)  Identifying  research  gaps  in 
environmental  health; 
.   (2)  Preparing  for  an  aging  society;  emd 

(3)  Encouraging  older  adults  to 
volunteer  to  address  environmental 
hazards. 

1.  Identifying  Research  Gaps  in 
Environmental  Health 

Strategy  To  Address  Environmental 
Hazards  That  Threaten  the  Health  of 
Older  Persons:  Research  and 
Educational  Priorities 

The  National  Agenda  for  the 
Environment  and  the  Aging  will  lay  out 
a  strategy  that  combines  research  and 
educational  programs  that  promote 
preventive  actions  to  address 
environmental  health  hazards.  One 
fundamental  question  is:  How  do 
environmental  hazards  affect  older 
persons  differently  from  younger 
persons?  Understanding  the  biology 
underlying  differing  age-related 
responses  can  inform  a  scientific 
rationale  for  decisions  on  how  to 
appropriately  incorporate  the 
differential  sensitivity  of  those  who  are 
aging  into  environmental  risk 
assessment,  decisions  and  actions. 

EPA's  effort  to  develop  a  national 
agenda  to  address  environmental  issues 
that  affect  the  health  and  well-being  of 
the  nation's  older  persons  has  been 
advanced  by  a  workshop  on  the 
"Differential  Susceptibility  and 
Exposure  of  Older  Persons  to 
Environmental  Hazards"  convened  by 
the  National  Academy  of  Sciences  in 
December  2002.  At  that  meeting,  experts 
discussed  priority  issues  for  the 
National  Agenda  on  the  Environment 
and  the  Aging.  Experts  focused  on 
exposures  to  environmental  hazards 
fbimd  in  drinking  water,  indoor  and 
outdoor  air,  and  food  residues  that  may 
have  health  effects  including  respiratory 
and  cardiopulmonary  disease, 
neurotoxicity,  infectious  disease  and 
cancer. 

EPA  invites  public  comments  on 
environmental  hazards  that  may  affect 
the  health  of  older  persons  in  states  and 
local  communities.  Among  questions 
which  may  be  considered  are: 

•  What  specific  envfronmental 
exposures  in  your  community 
particularly  affect  the  health  of  older 
persons? 

•  Which  health  conditions  specific  to 
older  adults  may  increase  their 
susceptibility  to  chemical  toxicants? 

•  Which  lifestyle  factors  of  older 
adults  may  increase  the  exposure  to 
environmental  hazards? 


•  What  steps  may  individuals  and 
communities  take  to  reduce  the 
potential  environmental  health  risks 
that  older  adults  may  face? 

II.  Preparing  for  an  Aging  Society 

Impact  of  an  Aging  Population  on  the 
Environment 

The  EPA  invites  comments  on  the 
extent  to  which  an  aging  population 
may  affect  the  environment.  The 
nation's  demographics  will  have 
changed  dramatically  by  2030:  the  U.S. 
population  over  65  years  of  age  is 
expected  to  double.  The  largest  cohort 
bom  in  U.S.  history  (76  million 
Americans  were  bom  between  1946  and 
1964)  begins  to  turn  65  in  2011  and  will 
markedly  influence  the  quality  of  life  for 
both  older  persons  and  young  people. 
The  National  Agenda  will  focus  on  the 
interface  between  older  persons  and 
their  environment. 

As  an  increasing  number  of  adults 
approach  retirement  age,  migration  may 
substantially  increase  to  areas 
characterized  by  temperate  climates, 
lower  population  and  traffic  density, 
and  better  environmental  quality.  These 
areas  may  be  sparsely  populated  and 
ecologically  diverse  regions.  To  ensure 
harmony  between  the  needs  of  this 
growing  population  and  preserving 
important  natural  resources,  it  is 
important  to  have  the  tools  available  for 
regional  and  landscape  planning.  The 
EPA  invites  comments  on  the  extent  to 
which  an  aging  population  has  unique 
needs  with  respect  to  housing, 
transportation,  health  care,  recreation, 
and  other  qualify  of  life  issues,  and  how 
these  needs  may  affect  the  environment. 
Issues  which  may  be  considered 
include: 

•  What  can  cify,  couiafy  and  regional 
planners  do  to  meet  the  needs  of  today's 
older  adults  and  prepare  for  the 
anticipated  increase  in  the  niunber  of 
retirees  and  at  the  same  time  enhance 
preservation  of  natural  resources  for 
recreation,  wildlife,  water,  air  and  land 
qualify? 

•  Can  you  identify  unique  resource 
needs  and  utilization  patterns  of  older 
adults  that  may  generate  novel 
ecological  pressures? 

•  What  steps  can  individual  baby 
boomers  and  older  adults  take  to  not 
only  reduce  potential  hazards  to  the 
environment  but  also  preserve  and 
enhance  the  qualify  of  the  environment 
for  themselves  and  future  generations? 


m.  Encouraging  Older  Adults  to 
Volunteer  to  Reduce  Environmental 
Hazards 

Opportunities  for  Older  Persons  To 
Enhance  the  Environment  and  Their  - 
Health 

The  National  Agenda  will  not  only 
identify  strategies  to  protect  the  qualify 
of  life  for  older  persons  from 
environmental  hazards,  but  also  suggest 
ways  to  engage  the  nation's  older 
persons  in  programs  and  strategies 
designed  to  enhance  the  environment 
for  all  generations. 

Many  older  Americans  contribute 
their  time,  energy  and  expertise  to 
protect  their  environment  and  educate 
their  communities  about  environmental 
hazards  to  citizens  and  threats  to  natural 
resoiu-ces.  The  EPA  intends  to 
encourage  further  involvement  and 
expand  opportunities  for  older  persons 
to  volunteer  in  programs  designed  to 
lessen  environmental  hazards.  Programs 
or  activities  that  are  of  interest  include 
activities  that  increase  awareness  of 
environmental  hazards,  and  preserve 
the  qualify  of  the  environment  for  today 
and  tomorrow's  citizens.  The  EPA 
welcomes  comments  on  encouraging 
older  adults  to  volunteer  to  reduce 
environmental  hazards  in  thefr 
communities.  Among  the  questions  to 
wliich  the  EPA  invites  conunents  are  the 
following: 

•  Which  volunteer  programs  that 
address  environmental  hazards  in  your 
communify  warrant  examination  for 
possible  replication  in  other 
commimities? 

•  What  incentives  are  needed  to 
encourage  older  persons  to  volimteer 
their  time  and  ideas  to  protect  the 
enviroiunent,  reduce  environmental 
hazards  and  enhance  the  health  of  and 
the  environment  for  people  of  all  ages? 

•  In  an  effort  to  raise  awareness  of 
environmental  factors  important  to  all 
citizens,  how  can  older  persons  serve  as 
models  of  good  practice  and  mentors  for 
yoimger  generations  about 
environmental  hazards  found  in  the 
commiuiity? 

•  In  your  conununify  or  state,  what  ' 
intergenerational  environmental 
projects  have  been  successful  in 
improving  the  health  of  children  or 
older  persons? 

•  What  potential  barriers  exist  to 
volunteering  in  your  communify  to 
reduce  environmental  hazards? 

Public  comments  will  be  accepted 
imtil  Friday,  May  16.  2003. 

(1)  To  pre-register  to  attend  or  speak 
at  a  public  listening  session,  please  go 
to  EPA's  Aging  Initiative  Web  site:  http:/ 
/www.epa.gov/aging. 
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(2)  To  submit  written  comments, 
please  send  them  by  mail  or  hand 
deUver  to:  EPA's  Aging  Initiative,  Mail 
Code  1107A.  1200  Pennsylvania 
Avenue,  NW.,  Room  2512  Ariel  Rios 
North,  Washington,  DC  20460,  or 

(3)  Fax  comments  to:  National  Agenda 
for  the  Environment  and  the  Aging  (202) 
564-2733,  or 

(4)  E-mail  comments  to: 
aging.info@epa.gov. 

Dated:  February  26,  2003. 
Joanne  Rodman, 

Acting  Director,  Office  of  Children 's  Health 
Protection. 

(FR  Doc.  03-5031  Filed  3-3-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7457-6]  ^ 

EPA  Science  Advisory  Board, 
Environmental  Health  Committee, 
Notification  of  an  Upcoming  Meeting 
and  Request  for  Information  on  ttte 
Proposed  Panel  for  the  Review  of  the 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  From  Early-life 
Exposure  to  Carcinogens  (SGACS) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice^ • 

SUMMARY:  Request  for  Information  on 

the  Panel  and  Notification  of  an 

Upcoming  Meeting. 

DATES:  April  24.  2003 — Teleconference 

meeting  of  the  Environmental  Health 

Committee  Submissions  concerning  the 

proposed  panel  are  due  by  March  18, 

2003. 

ADDRESSES:  U.S.  EPA  Science  Advisory 

Board  (1400A),  Suite  6450P  EPA.  1200 

Pennsylvania  Avenue,  NW,  Washington, 

DC  20460-0001  (zip  code  for  FedEx — 

20004). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Suhair  Shallal,  Designated  Federal 

Officer,  by  telephone/voice  mail  at  (202) 

564-4566, by  fax  at  (202) 501-0582;  or 

via  e-mail  at  shaUaI.suhaii@epa.gov. 

General  information  concerning  the  EPA 

Science  Advisory  Board  can  be  found 

on  the  EPA  SAB  Web  site  at:  http:// 

www.epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  EPA  Science 
Advisory  Board:  The  U.S. 
Environmental  Protection  Agency  (EPA 
■  or  Agency)  Science  Advisory  Board 
(SAB)  is  providing  notification  of  an 
upcoming  meeting  and  requesting 
information  on  the  proposed  SCAGS 
review  panel. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 


and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  This 
panel  will  comply  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(FACA)  and  all  appropriate  SAB 
procedural  policies.  Those  selected  to 
serve  on  the  SCAGS  review  panel  will 
review  the  draft  materials  identified  in 
this  notice  and  respond  to  the 
appropriate  charge  questions.  Upon 
completion,  the  panel's  report  will  be 
submitted  to  the  SAB  executive 
committee  for  final  approval. 

2.  Background  on  this  advisory 
activity:  Pursuant  to  a  request  by  EPA's 
Office  of  Research  and  Development, 
the  SAB  will  conduct  a  peer  review  of 
the  draft  document  entitled 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  from  Early-Life 
Exposiue  to  Carcinogens.  In  a  separate 
FR  Notice,  EPA  announced  the 
availability  of,  and  the  opportunity  to 
comment  on  the  above  mentioned 
document. 

The  SAB  was  selected  to  lead  this 
review  due  to  its  experience  in 
reviewing  various  documents  associated 
with  the  EPA's  Draft  Cancer  Guidelines 
and  the  relevance  of  the  expertise  of  its 
members  to  this  review.  In  1996,  EPA 
published  for  public  comment  proposed 
revisions  to  EPA's  1986  Guidelines  for 
Carcinogen  Risk  Assessment  (61  FR 
17960,  April  23,  1996).  Since  the  1996 
proposal.  EPA's  Science  Advisory  Board 
(SAB)  has  conducted  three  scientific 
peer  reviews.  In  February  1997.  the 
Science  Advisory  Board's 
Environmental  Health  Committee  (SAB 
EHC)  was  asked  to  review  the  proposed 
revisions  to  the  Agency's  first  cancer 
guidelines  issued  in  1986  [http:// 
www.epa.gov/sab/pdf/ehc971 0.pdf).  In 
January  1999,  the  EHC  met  again  to 
consider  selected  sections  of  the  draft 
Guidelines  that  were  revised  to  address 
recommendations  from  the  public  and 
the  earlier  SAB  review  (1997)  of  the 
Guideline  (http://www.epa.gOv/sab/pd// 
ecl5.pdf).  A  third  meeting  took  place  in 
July  1999  to  provide  advice  and 
comment  to  the  EPA  on  issues  related 
to  applying  the  provisions  of  EPA's 
proposed  revised  Cancer  Risk 
Assessment  Guidelines  to  children 
(http://www.epa.gov/sab/pdf/ 

ec0016.pdf). 

Availability  of  the  Meeting 
Materials — The  materials  for  this  review 
are  available  from  the  Office  of  Research 
and  Development's  National  Center  for 
Environmental  Assessment.  Risk 
Assessment  Forum  Web  site,  located  at: 
http://cfpub.epa.gov/ncea/raf/ 
index.cfm.  For  questions  and 
information  concerning  the  materials, 
please  contact  Dr.  William  P.  Wood, 


U.S.  Environmental  Protection  Agency, 
1200  Peimsylvania  Ave,  NW., 
Washington,  DC  20460;  tel.  (202)  564- 
3361,  or  e-mail:  risk.fonim@epa.gov. 

3.  Meeting  via  Teleconference  of  the 
Environmental  Health  Committee — 
April  24.  2003:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  notice  is  hereby  given  that  the 
Enviroiunental  Health  Committee  of  the 
U.S.  EPA  Science  Advisory  Board  (SAB) 
will  meet  on  Thursday,  April  24,  2003 
via  teleconference  at  3  p.m.-5  p.m. 
Eastern  Standard  Time  (EST)  to  begin 
the  review  of  the  EPA's  Office  of 
Research  and  Development  draft 
document  entitled.  Supplemental 
Guidance  for  Assessing  Cancer 
Susceptibility  From  Early-Life  Exposure 
to  Carcinogens  (SGACS).  This  document 
provides  a  possible  approach  for 
assessing  cancer  susceptibility  from 
early-life  exposiu-e  to  carcinogens.  The 
purpose  of  the  teleconference  is:  (a)  To 
discuss  the  charge  and  the  adequacy  of 
the  review  materials  provided  to  the 
SGACS  Review  Panel;  (b)  to  clarify  any 
questions  and  issues  relating  to  the 
charge  and  the  review  materials;  (c)  to 
discuss  specific  charge  assignments  to 
the  SGACS  Review  Panelists;  and  (d)  to 
clarify  specific  points  of  interest  raised 
by  the  Panelists  in  preparation  for  the 
face-to-face^neeting.  All  times  noted  are 
Eastern  Standard  Time.  The  meeting  is 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  or 
consultations  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office — 
information  concerning  availability  of 
documents  generated  by  the  SAB  and 
the  relevant  Program  Office  is  included 
above. 

The  meeting  will  begin  on  April  24, 
2003  at  3  p.m.  EST  and  adjourn  no  later 
than  5  p.m.  EST  that  day.  The  meeting 
will  be  held  at  EPA  Headquarters, 
Washington,  DC,  Ariel  Rios  North,  room 
6013.  For  further  information 
concerning  this  meeting,  please  contact 
the  individuals  listed  at  the  beginning  of 
this  Federal  Register  notice.  A  copy  of 
the  draft  agenda  for  the  meeting  will  be 
posted  on  the  SAB  Web  site 
[www.epa.gov/sab)  (imder  the 
AGENDAS  subheading)  approximately 
10  days  before  the  meeting.  Information 
concerning  a  subsequent  face  to  face 
meeting  will  be  forthcoming  in  a 
separate  Federal  Register  notice. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings — It  is  the  poUcy  of  the 
EPA  Science  Advisory  Board  (SAB)  to 
accept  written  public  comments  of  any 


length,  and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  Oral  Comments: 
In  general,  each  individual  or  group 
requesting  an  oral  presentation  at  a  face- 
to-face  meeting  will  be  limited  to  a  total 
time  of  ten  minutes  (unless  otherwise 
indicated).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  DFO  at  least  one 
week  prior  to  the  meeting  in  order  to  be 
placed  on  the  public  speaker  list  for  the 
meeting.  Speakers  may  attend  the 
meeting  and  provide  conunent  up  to  the 
meeting  time.  Speakers  should  bring  at 
least  35  copies  of  their  conunents  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
conunents  may  be  made  available  to  the 
review  panel  for  thefr  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  below  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat. 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution.  Should  conunent  be 
,  provided  at  the  meeting  and  not  in 
advance  of  the  meeting,  they  should  be  - 
in-hand  to  the  DFO  up  to  and 
inunediately  following  the  meeting.  The 
SAB  allows  a  grace  period  of  48  hoius 
after  adjournment  of  the  public  meeting 
to  provide  written  comments  supporting 
any  verbal  comments  stated  at  the 
public  meeting  to  be  made  a  part  of  the 
pubUc  record. 

Meeting  Access — Individuals 
requiring  special  acconunodation  at  this 
meeting,  including  wheelchafr  access  to 
the  coiiference  room,  shoidd  contact  Ms. 
Zisa  Lubarov-Walton  [lubarov- 
walton.zisa@epa.gov)  or  by  telephone/ 
voice  mail  at  (202)  564-4533  at  least 
five'  business  days  prior  to  the  meeting 
date  so  that  appropriate  arrangements 
can  be  made. 

4.  Solicitation  of  information  on  the 
Proposed  Review  Panel:  To  provide  the 
Agency  with  meaningfiil  input,  we  have 
determined  that  the  following  expertise 
is  needed  for  the  review:  toxicology 


including  carcinogenicity;  biostatistics; 
epidemiology;  pediatrics;  radiation 
biology;  risk  assessment  and  the 
application  of  the  Agency's  risk 
assessment  guidelines.  As  requested  by 
EPA's  ORD,  the  EPA  Science  Advisory 
Board's  Envfronmental  Health 
Committee,  a  standing  committee  of  the 
Board,  will  conduct  this  review.  The 
SAB  EHC  will  be  augmented  with 
members  from  the  SAB  Radiation 
Advisory  Committee;  the  FIFRA  Science 
Advisory  Panel  (SAP)  and  the 
Children's  Health  Protection  Advisory 
Council  (CHPAC)  to  form  die  SGACS 
review  Panel.  By  including  members  of 
the  three  EPA  advisory  bodies  in  the 
review  of  this  document,  the  requesting 
office  hopes  to  benefit  from  their  unique 
expertise  in  children's  risk  assessment 
and  to  receive  a  peer  review  report 
which  reflects  the  views  of  these  bodies 
on  the  charge  questions  in  an  expedited 
manner.  Therefore,  we  are  not  soliciting 
additional  experts  for  this  review. 

The  SAB  Staff  Office  will  post  the 
names  and  biosketches  for  members  of 
the  review  Panel  on  the  SAB  Web  site 
at:  http://www.epa.gov/sab.  The  public 
has  the  opportunity  to  provide 
information,  analysis  or  other 
documentation  relevant  to  the 
membership  of  the  panel  before  the  SAB 
Staff  Office  makes  a  final  decision. 
Information,  analysis  or  documentation 
must  be  received  by  the  Designated 
Federal  Officer  (DFO)  no  later  than 
March  18,  2003.  Please  see  the  address/ 
contact  information  noted  above.  The 
complete  SAB  process  for  panel 
formation  described  in  the  Overview  of 
the  Panel  Formation  Process  at  the 
Environmental  Protection  Agency 
Science  Advisory  Board,  which  can 
foimd  on  the  SAB's  Web  site  at:  http:/ 
/www.epa.gov/sab/pdf/ec02010.pdf. 

For  the  H'A  SAB.  a  balanced  review 
panel  (i.e..  committee,  subcommittee,  or 
panel)  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge. 
Information  provided  by  the  public  will 
be  considered  in  the  selection  of  the 
panel,  along  with  information  provided 
by  candidates  and  information  gathered 
by  EPA  SAB  Staff  independently  on  the 
background  of  each  candidate  (e.g.. 
financial  disclosure  information  and 
computer  searches  to  evaluate  a 
nominee's  prior  involvement  with  the 
topic  under  review).  Specific  criteria  to 
be  used  in  evaluating  an  individual 
subcommittee  member  include:  (a) 
Scientific  and/or  technical  expertise. 


knowledge,  and  experience  (primary  - 
factors);  (b)  availability  and  willingness 
to  serve;  (c)  absence  of  financial 
conflicts  of  interest;  (d)  scientific 
credibility  and  impartiality;  and  (e) 
ability  to  work  constructively  and 
effectively  in  committees. 

Dated:  February  26.  2003. 
Robert  Flaak. 

Acting  Deputy  Director.  EPA  Science 
Advisory  Board. 

|FR  Doc.  03-5029  Filed  3-3-03;  8:45  am] 
BILUNG  CODE  6S6a-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7457-51 

Science  Advisory  Board, 
Environmental  Health  Subcommittee; 
Request  for  Nominations  for  Additional 
Expertise  for  the  Formaldehyde/ 
Acetaldehyde/Vinyl  Acetate 
Toxicological  Reviews  (FAVATR)  Panel 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Request  for  nominations. 
DATES:  All  nominations  are  due  by 
March  25,  2003. 

ADDRESSES:  U.S.  EPA  Science  Advisory 
Board  {1400A).  Suite  6450P  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0001  (zip  code 
for  FedEx— 20004) 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Suhair  Shallal,  Designated  Federal 
Officer,  by  telephone/voice  mail  at  (202) 
564-4566.  by  fax  at  (202)  501-0582;  or 
via  e-m^l  at  shallal.suhair@epa.gov. 
General  information  concerning  the  EPA 
Science  Advisory  Board  can  be  found 
on  the  EPA  SAB  Web  site  at:  http// 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  EPA  Science 
Advisory  Board:  The  U.S. 
Environmental  I*rotection  Agency  (EPA 
or  Agency)  Science  Advisory  Board 
(SAB)  is  requesting  nominations  to  add 
expertise  to  the  Environmental  Health 
Committee. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for  • 
Agency  positions  and  regulations.  This 
panel  will  comply  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(FACA)  and  all  appropriate  SAB 
procedural  policies,  including  the  SAB 
process  for  panel  formation  described  in 
the  Overview  of  the  Panel  Formation 
Process  at  the  Environmental  Protection 
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Agency  Science  Advisory  Board,  which 
can  found  on  the  SAB's  Web  site  at: 
ii  ttp  J  I  www.  epa  .gov/sab/pdf/ 
ec02010.pdf.  Those  selected  to  serve  on 
the  FAVATR  panel  will  review  the  draft 
materials  identified  in  this  notice  and 
respond  io  |he  charge  questions 
provided  below.  Upon  completion,  the 
panel's  report  will  be  submitted  to  the 
SAB  executive  committee  for  final 
approval. 

2.  Background  on  this  Advisory 
Activity:  The  Agency  has  requested  that 
the  SAB  conduct  a  peer  review  of  the  set 
of  three  toxicological  reviews  including: 
formaldehyde,  acetaldehyde.  and  vinyl 
acetate.  The  SAB  has  been  asked  to 
conduct  this  review  because  of  their 
previous  review  of  the  draft 
formaldehyde  risk  assessment  update 
(EPA-SAB-EHC-92-021).  the  precedent 
setting  nature  of  the  assessments  using 
mode  of  action  and  biologically  based 
models,  and  the  high  priority  with 
respect  to  programmatic  relevance  of 
these  documents. 

Formaldehyde,  acetaldehyde,  and 
vinyl  acetate  are  all  listed  as  hazardous 
air  pollutants  (HAPs)  on  the  Clean  Air 
Act  Amendments  of  1990  and  each  is 
associated  with  significant  ambient 
exposures.  These  assessments  are 
required  for  each  to  support  major 
regulatory  initiatives  and  methods  for 
program  offices.  Because  of  these 
priorities,  all  three  have  been  listed  for 
development  of  toxicological  reviews  to 
be  included  on  the  Integrated  Risk 
Information  System  (IRIS). 

An  overview  of  the  documents  to  be 
reviewed  can  be  found  on  the  EPA's 
National  Center  for  Environmental 
Assessment  website  {http:// 
cfpub.epa.gov/ncea/).  The  final  draft 
toxicological  review  for  each  chemical 
(Acetaldehyde,  Formaldehyde  and 
Vinyl  Acetate)  will  be  released  in  May 
2003. 

3.  Tentative  Charge  to  the  FAVATR 
Review  Panel.  The  overall  charge  to  the 
FAVATR  review  panel  is  to  review  the 
set  of  three  (3)  IRIS  toxicological 
reviews  for  consistency  in  application  of 
the  proposed  revised  cancer  guidelines 
and  principles  of  mode-of-action 
modeling,  with  special  emphasis  on:  (a) 
Weight-of-the-evidence  issues  to 
identify  key  events;  (b)  the  use  of 
pharmacokinetic  and  pharmacodynamic 
data;  (c)  motivation  for  dose  surrogate 
and  effect  measures;  (d)  model 
structures  for  interspecies  dosimetric 
adjustment;  (e)  model  structures  for 
dose-response  analysis;  (f)  data-derived 
uncertainty  factors  for  interspecies  and 
intrahuman  variability;  and  (g) 
leveraging  of  data  on  critical  health 
effects  and  model  structure  sharing 
between  routes  and  across  chemically- 
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related  compounds  to  help  inform 
alignment  of  the  estimates. 

4.  SAB  Request  for  Nominations:  The 
EPA  SAB  is  requesting  nominations  of 
individuals  who  are  recognized, 
national-level  experts  in  one  or  more  of 
the  following  disciplines  necessary  to 
contribute  to  the  charge  questions  to  be 
addressed  by  the  FAVATk  review 
panel:  (a)  Inhalation  dosimetry 
modeling  [e.g.,  computational  fluid 
dynamics  (CFD)  modeling),  (b) 
physiologically  based  pharmacokinetic 
(PBPK)  modeling,  (c),  (d)  biologically-  • 
based  dose-response  (BBDR)  modeling 
for  cancer,  (e)  epidemiology,  (f) 
biochemistry,  (g)  inhalation  toxicology 
and  respiratory  physiology,  (h) 
gastrointestinal  tract  toxicology  and 
physiology,  (i)  pathology,  (j) 
carcinogenesis,  (k)  respiratory  biology 
and  immunology,  (1)  toxicology 
(including,  genetic,  reproductive, 
developmental),  (m)  quantitative  risk 
assessment,  (n)  biostatistics  and 
mathematical  modeling. 

5.  Process  and  Deadline  for 
Submitting  Nominations:  Any  interested 
person  or  organization  may  nominate 
qualified  individuals  to  add  expertise  in 
the  above  areas  for  the  FAVATR  review 
panel.  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  website. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
website,  www.epa.gov/Sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form. 

Anyone  who  is  unable  to  submit 
nominations  in  electronic  format  may 
contact  Dr.  Suhair  Shallal  at  the  mailing 
address  given  at  the  end  of  this  notice. 
Nominations  should  be  submitted  in 
time  to  arrive  no  later  than  March  25, 
2003.  Any  questions  concerning  either 
this  process  or  any  other  aspects  notice 
should  be  directed  to  Dr.  Shallal. 

The  H*A  Science  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
the  nomination  and  inform  nominators 
of  the  panel  selected.  From  the 
nominees  identified  by  respondents  to 
this  Federal  Register  notice  (termed  the 
"Widecast"),  SAB  Staff  will  develop  a 
smaller  subset  (known  as  the  "Short 
List")  for  more  detailed  consideration. 
Criteria  used  by  the  SAB  Staff  in 
developing  this  Short  List  are  given  at 
the  end  of  the  following  paragraph.  The 
Short  List  will  be  posted  on  the  SAB 
Web  site  at:  http://www.epa.gov/sab. 
and  will  include,  for  each  candidate,  the 
nominee's  name  and  their  biosketch. 
Public  comments  will  be  accepted  for  21 
calendar  days  on  the  Short  List  During 


this  comment  period,  ihe  public  will  be 
requested  to  provide  information, 
analysis  or  other  documentation  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  the  specific  expertise  to 
add  to  the  FAVATR  review  panel. 

For  the  EPA  SAB,  a  balanced  review 
panel  (i.e.,  committee,  subcommittee,  or 
panel)  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  panel,  along  with  information 
provided  by  candidates  and  information 
gatiiered  by  EPA  SAB  Staff 
independently  on  the  background  of 
each  candidate  (e.g.,  financial  disclosure 
information  and  computer  searches  to    - 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  subcommittee  member 
include:  (a)  Scientific  and/or  technical 
expertise,  knowledge,  and  experience 
(primary  factors);  (b)  absence  of 
financial  conflicts  of  interest;  (c) 
scientific  credibility  and  impartiality; 
(d)  availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form,  which  is  submitted  by  EPA  SAB 
Members  and  Consultants,  allows 
Government  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  {rom 
the  following  URL  address:  http:// 
www.epa.gov/sab/pdf/epafonn3110- 
48.pdf  Subcommittee  members  will 
likely  be  asked  to  attend  at  least  one 
public  feice-to-face  meeting  and  several 
-  public  conference  call  meetings  over  the 
anticipated  course  of  the  advisory 
activity. 

The  approved  policy  under  which  the 
EPA  SAfi  selects  review  panels  is 
described  in  a  recent  SAB  document, 
EPA  Science  Advisory  Board  (SAB) 
Panel  Formation  Process:  Immediate 
Steps  to  Improve  Policies  and 
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Procedures — An  SAB  Commentary 
(EPA-SAB-EC-COM-002-003).  which 
can  be  found  on  the  SAB's  Web  site  at: 
http://www.epa.gov/sab/pdf/ 
ecm02003.pdf. 

Additional  information  concerning 
the  EPA  Science  Advisory  Board, 
including  its  structure,  function,  and 
composition,  may  be  found  on  the  EPA 
SAB  Web  site  at:  http://www.epa.gov/ 
sab:  and  in  the  EPA  Science  Advisory. 
Board  FY2001  Annual  Staff  Report, 
which  is  available  from  the  EPA  SAB 
Publications  Staff  at  phone:  (202)  564- 
4533;  via  fax  at:  (202)  501-0Z56;  or  on 
the  SAB  Web  site  at:  http:// 
www.epa.gov/sab/annreport01  .pdf. 

Dated:  February  26.  2003. 
A.  Robert  Flaak, 

Acting  Deputy  Director,  EPA  Science 
Advisory  Board. 

|FR  Doc.  03-5030  Filed  3-3-03;  8:45  am] 
BILUNG  CODE  6S60-«0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(8) 
Requirement  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

February  21.  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the  • 

following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunissioii,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  3,  2003.  If 
you  anticipate  that  you  will  be 


submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-7232 
or  via  Internet  at 

Kim A._Johnson@omb.eop.gov,  and 

Les  Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  Internet 
at  Iesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  March  14,  2003. 

OMB  Control  Number:  3060-0055. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Application  for  Cable  Television 
Relay  Service  Sta^on  Authorization, 
FCC  Form  327. 

Form  Number:  FCC  327. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  814. 

Estimated  Time  per  Response:  3.2 
hours. 

Frequency  of  Response:  On  occasion, 
annual,  and  five-year  reporting 
requirements. 

Total  Annual  Burden:  2,605  hours. 

Total  Annual  Cost:  $1 79,000. 

Needs  and  Uses:  On  May  22,  2002, 
the  FCC  adopted  a  Report  and  Order 
(R&O),  CS  Docket  No.  99-250,  FCC  02- 
.149,  which  expanded  the  class  of  those 
eligible  to  hold  Cable  Television  Relay 
Service  (CARS)  licenses  to  all 
Multichannel  Video  Programming 
Distributors  (MVPDs)  and,  thus,  the 
reporting  requirement  is  imposed  on  an 
additional  group  of  persons.  Previously, 
only  cable  systems  and  wireless  cable 
systems  (MDS  and  MMDS)  were  eligible 
for  CARS  licenses.  CARS  is  principally 
a  video  transmission  service  used  for 
intermediate  links  in  a  distribution 
network.  FCC  Form  327  consists  of 
multiple  schedules  and  exhibits, 
depending  upon  the  specific  action  for 
which  it  is  filed — initial  applications  are 
the  most  complete  and  renewal 
applications  are  the  briefest.  FCC  Form 
327  is  the  application  for  CARS 
microwave  radio  license. 


Federal  Communications  Commission. 

Mariene  H.  Dortch,  , 

Secretary. 

[PR  Doc.  03-5058  Filed  3-3-03;  8:45  am) 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

February  24.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  Qf  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necesseuy  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the  ' 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  5,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Sti«et,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  Fot 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0647. 
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Title:  Annual  Survey  of  Cable 
Industry  Prices. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  760. 

Estimatea  Time  per  Response:  7 
hours. 

Frequency  of  Response:  Annual 
reporting  requirements. 

Total  annual  burden:  5.320  hours. 

Total  Annual  Costs:  $159,600. 

Needs  and  Uses:  Section  623(k)  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  requires 
the  Commission  to  publish  an  annual 
statistical  report  on  average  rates  for 
basic  cable  service,  cable  programming 
and  equipment.  The  report  must 
compare  the  prices  charged  by  cable 
systems  subject  to  effective  competition 
and  those  not  subject  to  effective 
competition.  The  annual  Price  Survey  is 
intended  to  collect  data  needed  to 
prepare  this  report. 
Federal  Communications  Commission. 
Marlene  Dortch, 
Secretory. 
|FR  Doc.  03-5059  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

Ftihruary  25.  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  numtier.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  3.  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise.the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street.  SW..  DC  20554  or 
via  the  Internet  to  jboley®f cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0241. 
Title:  Temporary  Authorizations. 

Form  Nos.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
local  or  tribal  government. 

Number  of  Respondents:  145. 

Estimated  Time  Per  Response:  .25 — 2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  157  hours. 

Total  Annual  Cost:  $62,000. 

Needs  and  Uses:  The  Conunission  is 
consolidating  four  information 
collections  into  one  comprehensive 
collection  covering  temporary 
authorizations.  All  four  collections  were 
under  different  OMB  control  numbers 
but  the  Commission  will  retain  3060- 
0241  as  the  active  OMB  control  number. 
All  four  rule  sections  require  that  the 
licensees  of  various  services  file  an 
informal  request  for  special  temporary 
authorization.  The  data  is  used  to 
ensure  that  the  temporary  authorization 
of  stations  will  not  cause  interference  to 
other  existing  stations  and  to  assure 
compliance  with  current  FCC  rules  and 
regulations. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-5060  Filed  3-3-03;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(8) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

February  21,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  3.  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-7232 
or  via  Internet  at 

Kim_A. fohnson@omb.eop.gov,  and 

Les  Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  Internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  February  26,  2003. 
OMB  Control  Number:  3060-XXXX. 
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Type  of  Review:  New  collection. 

Title:  Digital  Audio  Broadcasting 
Systems  and  Their  Impact  on  the 
Terrestriid  Radio  Broadcast  Service. 

Form  Number:  N/A. 
"  Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  200. 

Estimated  Time  per  Response:  2  - 
hours. 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  400  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  October  10,  2002, 
the  FCC  adopted  a  First  Report  and 
Order  (Order),  MM  Docket  No.  99-325. 
FCC  02-286.  in  which  the  Commission 
selects  in-band,  on-channel  (IBOC)  as 
the  technology  that  will  permit  AM  and 
FM  radio  broadcasters  to  introduce 
digital  operations  efficiently  and 
rapidly.  In  addition,  provisions  of  the 
Order  require  radio  station  licensees  to 
provide  information  relative  to 
implementation  of  interim  hybrid 
digital  operations.  Implementation  of 
hybrid  digital  operations  is  entirely 
voluntary.  Commercial  and 
noncommercial  AM  and  FM  radio 
stations  that  choose  to  begin  hybrid 
digital  transmissions  must  notify  the 
FCC  within  10  days  of  the 
commencement  of  digital  operations. 
The  notification  letter  shall  certify  that 
the  digital  operations  conform  to 
applicable  rule  and  standards. 
Furthermore,  implementation  of  the 
notification  letter  will  eliminate  both 
the  need  for  the  FCC  staff  to  issue  an 
STA  to  the  broadcaster  and  for  the 
broadcaster  to  file  and  pay  the  initial 
and  any  subsequent  filing  fees. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
|FR  Doc.  03-5061  Filed  3-3-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  98-«7;  DA  03-494] 

Notice  of  Telecommunications  Relay 
Service  (TRS)  Applications  for  State 
Certification  Accepted  Pleading  Cycle 
Established  for  Comment  on  TRS 
Certification  Applications 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the 
Commission  notifies  the  public.  State 
Telecommunications  Relay  Service 
(TRS)  prograCms,  and  TRS  providers  that 


TRS  applications  for  certification  have 
been  accepted  and  that  the  pleading 
cycle  for  comments  and  reply  comments 
regarding  these  applications  has  been 
established. 

DATES:  Interested  parties  may  file 
comments  in  this  proceeding  no  later 
than  April  1,  2003.  Reply  comments 
may  be  filed  no  later  than  April  21, 
2003. 

ADDRESSES:  Federal  Commimications  . 

Commission,  445  12th  Street,  SW.. 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erica  Myers,  (202)  418-2429  (voice), 

(202)  418-0464  (TTY).  or  e-mail 

emyers@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  CC  Docket  98-67,  released 
February  24,  2003.  This  notice  seeks 
public  comment  on  the  above- 
referenced  applications  for  TRS 
certification.  Copies  of  applications  for 
certification  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The 
applications  for  certification  are  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/cgb/dro/ 
trs    by_state.html.  They  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898., or  via  e-mail 
qualexint@aol.com. 

Interested  parties  may  file  comments 
in  this  proceeding  no  later  than  April  1 , 
2003.  Reply  comments  may  be  filed  no 
later  than  April  21,  2003.  When  filing 
comments,  please  reference  CC  Docket 
No.  98-67  and  the  relevant  state  file 
number  of  the  state  application  that  is 
being  commented  upon.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(1998).  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html.  Generally,  only  one  copy 
of  an  electronic  submission  must  be 
filed.  If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 


name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
nimiber.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  hy  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
lib,  Washington,  DC  20002.  The  filing    ■ 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette  or  via  e-mail  in  Microsoft  Word. 
These  diskettes  should  be  submitted  to: 
Erica  Myers,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  6-A432,  Washington,  DC  20554. 
The  e-mail  should  be  submitted  to  Erica 
Myers  at  emyers@fcc.gov.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case,  CC  Docket  No.  98- 
67),  type  of  pleading  (comment  or  reply 
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comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 

This  proceeding  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in* 
accordance  with  the  Commission's  ex 
parte  rules.  See  47  CFR  1.1200  and 
1.1206.  Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
argimients  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
section  1.1206(b)  of  the  Commission's 
rules,  47  CFR  1.1206(b). . 

Alternative  formats  (computer 
diskette,  large  print,  audio  recording 
and  Braille)  are  available  to  persons 
with  disabilities  by  contacting  Brian 
Millin,  of  the  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-7426.  TTY  (202)  4.18-7365,  or  e- 
mail  at  bmUlin@fcc.gov.  This  Public 
Notice  can  also  be  downloaded  in  Text 
and  ASCII  formats  at:  http:// 
www.fcc.gov/cgb/dro. 

Synopsis 

Notice  is  hereby  given  that  the  states 
listed  below  have  applied  to  the 
Commission  for  renewal  of  the 
certification  of  their  State 
Telecommunications  Relay  Service 
(TRS)  program  pursuant  to  title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  225  and  the  Commission's 
rules.  47  CFR  64.601-605.  Current  state 
certifications  expire  July  25,  2003. 
Applications  for  certification,  covering 
the  five-year  period  of  July  26.  2003  to 
July  25,  2008,  must  demonstrate  that  the 
State  TRS  program  complies  with  the 
ADA  and  the  Commission's  rules  for  the 
provision  of  TRS.  ' 

File  No:  TRS-1 7-02 

Public  Utility  Commission  of  Texas 

State  of  Texas 
File  No:  TRS-61-02 

U.S.  Virgin  Islands  Public  Utilities 
Commission 

U.S.  Virgin  Islands 


Federal  Communications  Commission. 
Margaret  M.  Egler, 

Deputy  Chief,  Consumer  &■  Governmental 

Affairs  Bureau. 

[FR  Doc.  03-5057  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-02] 

XM  International,  Inc  v.  Brilliant 
Logistics  Group,  Inc.;  Notice  of  Filing 
of  Complaint  and  Assignment 

XM  International,  Inc.  ("XM")  has 
filed  a  complaint  against  Brilliant 
Logistics  Group,  Inc.  ("BLG").  XM  states 
that  it  imports  various  commodities 
from  the  Far  East,  and  that  BLG  is  a 
licensed  Ocean  Transportation 
Intermediary  ("OTI")  and  importer. 

XM  states  that  it  has  a  service  contract 
with  COSCO  Container  Lines  Company 
Limited  ("COSCO").  XM  contends  that 
BLG's  representatives  asked  XM  to  ship 
BLG  cargo  imder  its  contract  by 
claiming  that  the  cargo  belonged  to  XM 
or  an  XM  subsidiary  authorized  imder 
the  contract.  XM  claims  that  BLG 
offered  to  pay  it  for  this  arrangement. 
XM  rejected  this  proposal.  XM  contends 
that,  notwithstanding  its  rejection,  BLG 
surreptitiously  shipped  under  XM's 
contract  jates  by  using  XM's  contract 
number,  and  misrepresenting  that  it  was 
XM's  cargo  rather  than  its  own  (XM 
advises  that  this  practice  is  referred  to 
as  "code-loading"  in  the  industry).  XM 
alleges  that  BLG  violated  section 
10(a)(1)  of  the  Shipping  Act  of  1984 
("Shipping  Act")  by  knowingly  and 
willfully  obtaining  ocean  transportation 
through  an  unfair  device  or  means.  XM 
states  that  it  has  been  damaged  because 
when  COSCO  became  aware  of  these 
shipments,  it  increased  the  contract's 
rates  and  limited  the  space  made 
available  to  XM,  forcing  it  to  ship  on 
other  shipping  lines  at  higher  rates. 
Also,  XM  contends  it  lost  two  customers 
due  to  the  higher  prices  attributable  to 
the  increased  freight  charges. 

XM  asks  that  BLG  be  required  to 
answer  its  charges,  and  that  after 
hearing,  an  order  be  made  commanding 
BLG  to:  Cease  and  desist  from  the 
alleged  Shipping  Act  violations; 
establish  and  put  in  force  such  practices 
as  the  Commission  determines  to  be 
lawful  and  reasonable;  pay  XM 
$1,490,000  in  reparations  for  the 
unlawful  conduct,  with  interest  and 
attorney's  fees  or  such  other  sum  as  the 
Conunission  determines  to  be  proper  as 
an  award  of  reparations;  and  such 
further  order  or  orders  as  the 
Commission  determines  to  be  proper. 


This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution,  such  as  those 
described  in  subpart  U  of  the 
Commission's  rules  of  practice  and 
procedure.  46  CFR  502.401—502.411. 

The  hearing,  if  any.  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  officer  only 
upon  proper  showing  that  there  are 
genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  natiue  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  February 
24,  2004,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  June  23, 
2004. 

Bryant  L.  VanBralde, 

Secretary. 

|FR  Doc.  03-4960  Filed  3-3-03;  8:45  am] 

BILUNQ  COOe  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or  - 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
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nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fi-om  the  National  Information  Center 
Web  site  at  http://www.ffiec.gov/nic/. 
Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  28. 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  SNB  Bancshares.  Inc.,  Macon, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Gray,  Gray, 
Georgia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1.  TCF  Financial  Corporation, 
Wayzata,  Minnesota;  to  acquire  up  to  an 
additional  5.10  percent  of  the  voting 
shares  of  TransCommunity  Bankshares 
Incorporation,  Richmond,  Virginia, 
thereby  increasing  its  ownership 
interest  to  no  more  than  9.99  percent 
and  thereby  indirectly  acquire  Bank  of 
Powhatan,  National  Association, 
Powhatan,  Virginia  and  Bank  of 
Goochland,  National  Association, 
%oochland,  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  26,  2003*. 
Robert  deV.  Frierson,  , 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-5013  Filed  3-3-03;  8:45  am] 
BNJJNQ  COOE  e2ie-«i-s 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  date:  11  a.m..  Monday,  March 

10,  2003. 

PtACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schediJed  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  28,  2003.     ' 
Roliert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-5141  Filed  2-28-03;  1.1:55  am) 

BILUNG  COOE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability  (NOA)  of  the 
Record  of  Decision  for  the 
Environmental  Impact  Statement  (EIS) 
for  ttie  Future  Master  Plan 
Development  for  the  Centers  for 
Disease  Control  (CDC)  in  Chamblee, 
GA;  Record  of  Decision,  Master  Plan 
Expansion  for  Cttamblee  Campus 
Centers  for  Disease  Control, 
Chamblee,  GA 

Pursuant  to  section  102(2)(c)  of  the 
National  Enviroimiental  Policy  Act 
(NEPA)  of  1969,  the  Council  on 
Environmental  Quality  Regulations  (40 
.  CFR  parts  1500-1508).  and  GSA  Order 
PBS  P  1095.4E.F.2.  PBS  1095.4C,  ADM 
1020.1,  GSA  has  prepared  an 
Envirotmiental  Impact  Statement  (EIS) 
for  the  Centers  for  Disease  Control 
(CDC).  The  Proposed  Action  is  the 
implementation  of  a  Master  Plan  at  the 
Chamblee  Campus.  The  purpose  of  the 
EIS  is  to  provide  public  notice  of  the 
Proposed  Action  and  Alternatives, 
reasonable  time  for  public  comment, 
and  to  develop  and  implement 
mitigation  measures  based  on  the 
impacts  identified. 

A.  Proposed  Action 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  an  agency  of  the 
U.S.  Department  of  Health  and  Human 
Services  (HHS)  with  a  critical  mission  to 
safeguard  the  health  of  the  American 
public  through  detection,  investigation, 
control,  and  prevention  of 
conmiunicable  diseases.  The  Proposed 
Action  is  the  implementation  by  the 
CDC  of  a  Master  Plan  to  expand  and 
upgrade  facilities  at  the  Chamblee 
Campus.  The  Chamblee  Campus 
ciuxently  consists  primarily  of  buildings 
constructed  between  1940  and  1993, 
many  of  which  no  longer  satisfy  the 


essential  technical  needs  of  CDC 
programs.  Chamblee  is  one  of  two 
primary  CDC  campuses  in  the  Atlanta 
Metro  Area;  the  other  is  the  main  Roybal 
Campus  and  CDC  Headquarters  at 
Clifton  Road.  The  Proposed  Action 
would  also  consolidate  leased  facilities 
onto  the  Chamblee  Campus  and  would 
accommodate  the  projected  CDC  growth 
at  the  Chamblee  Campus  to  the  year 
2010  and  beyond. 

The  Chamblee  Campus  is  home  to  the 
National  Center  for  Envirorunental 
Health  (NCEH)  and  the  Division  of 
Parasitic  Diseases  (DPD).  The  Current 
laboratories  at  Chamblee  Campus 
operate  at  a  maximum  bio-safety  level 
(BSL)  of  2  on  a  bio-safety  scale  of  1 
(lowest)  tuft  (highest).  Practices, 
equipment,  and  facilities  at  BSL  2  are 
applicable  to  clinical,  diagnostic, 
teaching  and  other  facilities  in  which 
work  is  done  with  moderate-risk  agents. 
The  CDC  anticipates  an  increase  in 
personnel  at  the  Chamblee  Campus  from 
a  current  staff  of  approximately  700 
employees  to  approximately  4,000  in 
ten  years.  To  accommodate  this  growth, 
the  Master  Plan  provides  for  demolition 
of  17  outdated  buildings,  the 
construction  of  four  new  buildings,  as 
well  as  the  renovation  of  several  other 
buildings  on  the  existing  48. 5 -acre 
property.  The  Master  Plan  incorporates 
CDC's  current  inventory  of  245,500  net    ■ 
usable  square  feet  (NUSF)  of  office  and 
laboratory  space.  This  includes  two 
buildings  (#103  and  #109)  that  are 
currently  under  construction  to  replace 
space  from  buildings  recently 
demolished.  The  Master  Plan  would 
meet  a  ctmiulative  need  for  706,200 
NUSF  of  space.  Additional  parking 
would  be  required  to  increase  capacity 
from  the  current  total  of  591  spaces  to 
3,390  spaces  at  completion  of  full  build- 
out.  Design  and  construction  of  specific 
buildings,  associated  parking,  and 
support  facilities  would  be  based  on 
year-by-year  Federal  appropriations  to 
fund  individuial  projects.  TTie  General 
Services  Administration  (GSA)  has 
prepared  the  EIS  for  the  CDC  and  is 
serving  as  the  lead  agency  for  the  NEPA 
process.  However,  the  CDC  will  be 
responsible  for  implementing  all  aspects 
of  Ae  Proposed  Action  including, 
planning,  designing,  contracting, 
construction  management,  physical 
security,  and  operations  and 
maintenance  for  new  facilities. 

B.  Purpose  and  Need    . 

The  purpose  of  the  Proposed  Action 
is  to  enable  the  CDC  to  perform  its 
public  health  and  safety  missions 
effectively  and  to  better  utilize  Federal 
property  and  assets.  The  need  for  the 
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Proposed  Action  is  dictated  in  part  by 
national  security  due  to  the  importance 
of  the  CDC  missions.  The  Proposed 
Action  is  needed  to:  Facilitate  the 
performance  of  CDC's  National 
missions.  Alleviate  overcrowded  and 
substandard  space  and  conditions  at  the 
Chamblee  Campus.  Consolidate  CDC 
Chamblee  programs  that  are  currently 
performed  at  leased  facilities. 
Accommodate  projected  growth  in  CDC 
programs  associated  with  expanding 
missions.  Provide  campus  environment 
that  meets  building  codes  and  security 
requirements.  Improve  internal 
pedestrian  and  traffic  flow. 

C.  Alternatives  Considered 


No-Action  Alternative 


*•* 


The  No- Action  Alternative  would 
maintain  the  status  quo  at  the  Chamblee 
Campus,  perpetuating  the  use  of 
overcrowded  substandard  buildings  and 
continued  reliance  on  off-campus  leased 
space  to  support  programs.  Under  this 
alternative,  construction,  renovation, 
traffic  improvements,  and  other 
components  of  the  Proposed  Action, 
would  not  be  implemented.  The  impacts 
of  the  No-Action  Alternative  on  the 
natural  and  human  environment  were 
evaluated  based  on  extrapolations  of 
current  traffic,  building  density,  and 
other  conditions  for  the  same  10-year 
planning  period  as  used  to  evaluate  the 
Proposed  Action. 

Chamblee  Campus  Master  Plan 
Implementation  Alternative  * 

Under  the  Master  Plan 
Implementation  Alternative,  which  is 
the  Government's  preferred  alternative, 
CDC  would  construct  eight  new 
buildings,  including  parking  decks  and 
a  central  utility  plant,  on  the  Chamblee 
Campus  and  demolish  17  existing 
obsolete  buildings  over  a  10-year 
planning  period.  These  activities  would 
be  restricted  to  the  existing  disturbed 
areas  of  the  campus  comprising  26 
acres,  except  for  approximately  two 
acres  of  upland  vegetated  area  in  the 
southwestern  portion  of  the  property 
and  a  strip  of  upland  fringe  on  the 
eastern  side  of  the  developed  area.  The 
balance  of  approximately  20  acres, 
including  11.4  acres  of  floodplains  and 
4.6  acres  of  jurisdictional  wetlands,  is 
currently  vegetated  and  would  remain 
undisturbed  during  implementation  of 
the  Master  Plan.  Any  future  activity  that 
would  disturb  this  20-acre  area  would 
require  additional  NEPA  compliance  as 
outlined  the  EIS. 


Evaluation  Approach  and  Future 
Tiering 

The  Chamblee  Campus  Master  Plan  is 
intended  as  a  steering  document  rather 
than  a  detailed  blueprint.  The  phasing 
of  actions  proposed  in  the  plan  must 
remain  flexible  due  to  uncertainties 
regarding  the  availability  and  timing  of 
Federal  funds.  Therefore,  the  approach 
taken  in  this  EIS  for  the  evaluation  of 
the  Master  Plan  Implementation 
Alternative  assumes  that  the  exact 
locations  and  configurations  of 
facilities,  and  activities  supported,  will 
be  determined  after  the  completion  of 
this  EIS.  In  the  event  that  specific  future 
actions  are  beyond  the  information 
outlined  in  tlTe  Master  Plan  and  the 
assumptions  followed  for  this  EIS, 
subsequent  NEPA-  documentation  will 
be  required  consistent  with  the  tiering 
process  outlined  in  the  CEQ  regulations 
(40  CFR  1502.20).  Such  documentation 
may  consist  of  Categorical  Exclusions 
(at  a  minimum),  site-specific 
Environmental  Assessments  (more 
likely),  or  an  addendum/amendment  to 
this  EIS  if  appropriate.  Chapter  II 
provides  specific  examples  of  future 
actions  that  would  be  subject  to  tiering 
review. 

D.  Environmental  Consequences  to 
Affected  Environment 

The  environmental  consequences  of 
implementing  this  Proposed  Action  and 
mitigation  measures  identified  are 
summarized  below. 

Aesthetics         ' 

Due  to  the  age  and  condition  of 
various  buildings  and  structures  on  site, 
continuing  deterioration  of  these 
facilities  will  occur  with  the  No-Action 
Alternative  and  there  will  be  no  adverse 
aesthetic  impacts.  The  Master  Plan 
Alternative  would  improve  the  aesthetic 
quality  of  the  campus  by  eliminating 
overcrowded  and  deteriorating  facilities, 
improving  pedestrian  and  vehicle 
circulation,  and  upgrading  landscaped 
areas.  Short-termed  adverse  impacts 
during  construction  would  be  restricted 
to  previously  disturbed  areas  of  the 
campus. 

Geophysical  Resources 

The  No-Action  Alternative  would  not 
affect  geologic  features  or  soil 
conditions  on  the  campus.  Demolition 
and  construction  activities  for  the 
Master  Plan  Alternative  would  not 
significantly  affect  geologic  features  or 
soils  on  the  property.  Construction 
would  be  limited  generally  to  the 
previously  disturbed  areas  of  the 
campus,  which  are  underlain  by  Urban 
Land  soils  that  have  been  altered  during 
prior  development.  Construction  for  the 


Master  Plan  Alternative  will  include  us 
of  best  management  practices  (BMPs) 
that  generally  comply  with  the  Soil 
Erosion  and  Sedimentation  Control 
Ordinance  of  the  City  of  Chamblee 
(Municipal  Code,  Part  II,  Chapter  34. 
Article  IV)  and  the  DeKalb  County  Code 
(Chapter  14,  Article  II.  Section  14-38), 
to  reduce  soil  erosion  and 
sedimentation  impacts. 

Surface  Water  Resources 

The  No-Action  Alternative  would  not 
alter  surface  waters,  drainage, 
floodplains,  or  wetlands  on  the  campus, 
because  there  would  be  no  change  in 
existing  structures  and  uses  on  site. 
With  appropriate  uses  of  BMPs  during 
construction,  compliance  with  the 
General  Storm  Water  Permit 
requirements,  and  implementation  of 
the  SWMP,  the  Master  Plan  Alternative 
would  be  in  compliance  with  state  and 
local  regulations  and  would  provide  a 
net  beneflt  over  existing  water  resource 
conditions. 

Biological  Resources 

There  are  no  critical  species  or 
habitats  on  the  Chamblee  Campus  for 
any  Federally  or  state-protected  rare, 
threatened  or  endangered  species  listed 
under  the  Endangered  Species  Act 
(1973).  The  No-Action  Alternative 
would  not  affect  flora  and  fauna  on  the 
campus.  The  Master  Plan  Alternative 
would  not  have  adverse  impacts  on 
wildlife  or  plant  species.  No  Federally 
or  state-protected  rate,  threatened,  or 
endangered  species  listed  under  the 
Endangered  Species  Act  (1973)  will  be 
impacted. 

Cultural  Resources 

Based  on  consultation  with  the 
Georgia  State  Historic  Preservation 
Officer  (SHPO)  as  docimiented  in 
Chapter  Vin,  no  archeological  resources 
have  been  identified  on  the  campus,  and 
none  of  the  structures  designated  for 
future  demolition  are  eligible  for  the 
National  Register  of  Historic  Places 
(NRHP).  Therefore,  the  Proposed  Action 
would  have  no  impact  on  cultural 
resources. 

Demographics  and  Socioeconomic 

Under  the  No-Action  Alternative, 
future  operations  at  the  Chamblee 
Campus  would  have  no  effect  on 
population,  housing,  economic  activity, 
or  employment  in  the  city  and  coimty. 
The  Master  Plan  Alternative  would  not 
adversely  affect  population  growth  in 
DeKalb  county  either  directly  or  . 
indirectly.  The  exposure  of  local 
businesses  on  Buford  Highway  and  the 
International  Village  to  increasing 
numbers  of  employees  at  the  nearby 
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Chamblee  Campus  may  have  a  favorable 
impact  on  local  services  and  retail 
commerce.  The  potential  increase  in 
trade  opportimities  for  local  businesses 
may  have  a  small  impact  on  the  demand 
for  local  housing.  The  increase  in  jobs 
at  the  campus  would  provide  a  net 
favorable  effect  on  employment  for  the 
City  of  Chamblee  but  have  no  impact  on 
countywide  employment,  because 
relocations  by  significant  numbers  of 
existing  CDC  employees  would  not  be 
expected.  Nearby  leased  space  to  be 
vacated  by  CDC  in  conjunction  with  the 
Master  Plan  would  be  absorbed  by  the 
regional  commercial  real  estate  market 
without  measurable  effect  over  the  10- 
year  planning  period. 

Environmental  Justice  (Ef) 

Under  the  No- Action  Alternative, 
existing  operations  would  continue  at 
Chamblee  Caunpus  and  at  offsite,  lesised 
facilities  without  environmental  Justice 
consequences.  However,  because  there 
would  be  no  change  in  the  niunber  of 
employees  on  site,  there  would  be  no 
potential  for  local  economic  stimulus 
from  CDC  actions.  The  Master  Plan 
Alternative  would  not  adversely  and 
disproportionately  affect  minority  and 
low-income  groups  who  live  near  the 
Chamblee  Campus.  As  indicated  in 
Chapter  4,  the  distributions  of 
minorities  and  low-income  groups  in 
the  immediate  vicinity  of  the  campus 
are  not  substantially  greater  than  in  the 
broader  local  community.  Also,  the 
campus  would  perform  essentially  the 
same  programs  it  currently  performs 
without  any  change  in  bio-safety  level 
(currently  BSL  2)  for  laboratories  onsite. 
All  Master  Plan  activities  would  occiu 
on  existing  Federal  property;  hence,  the 
Federal  government  would  not  purchase 
any  additional  land  for  the  Proposed 
Action,  and  there  would  be  no  impact 
on  the  tax  base.  The  improvements 
would  add  over  3,000  more  employees 
to  the  Chamblee  Campus,  which  would 
add  to  the  local  employment  base. 
Through  potential  increased  patronage 
by  greater  niunbers  of  employees  on  the 
campus,  the  Master  Plan  Alternative 
may  also  benefit  nearby  businesses, 
such  as  restaurants,  shops,  and  service 
establishments  that  employ  higher 
proportions  of  minorities  and  the 
economically  disadvantaged.  In  this 
way,  the  Master  Plan  Alternative — 
would  potentially  support  the  economic 
development  plans  of  the  Qty  of 
Chamblee  and  DeKalb  County  for  the 
nearby  DeKalb  International  Corridor. 

Community  Services 

After  the  events  of  September  11, 
2001,  CDC  assessed  security  at  the 
Chamblee  Campus  to  insure  the 


appropriate  level  of  protection  for 
facilities,  staff,  and  the  surroimding 
community.  CDC  has  also  improved  the 
coordination  of  emergency  response 
activities  with  the  DeKalb  Homeland 
Security  Office  and  the  Governors  Office 
for  Homeland  Security.  Under  the  No- 
Action  Alternative,  future  operations  at 
the  Chamblee  Campus  would  not  affect 
responsibilities  of  fiie  Chamblee  Police 
Department,  the  DeKalb  Fire  Services 
Bvueau,  regional  medical  facilities,  the 
DeKalb  County  Public  School  System, 
or  park  authorities  in  the  city  and 
county.  However,  the  No-Action 
Alternative  also  would  not  resolve 
potential  existing  deficiencies  in  water 
distribution  on  campus  to  provide 
adequate  fire  response,  as  indicated  by 
CDC's  engineering  consultant.  The 
increase  in  facilities  and  staff  operations 
at  the  Chamblee  Campus  envisioned  in 
the  Master  Plan  Alternative  will 
emphasize  the  needs  for  security  and 
emergency  coordination  by  CDC.  The 
size  of  the  campus  and  extent  of 
developed  area  will  remain  unchanged 
within  the  existing  perimeter.  Therefore, 
the  Master  Plan  alternative  would  not 
have  adverse  impacts  on  the  operations 
and  responsibilities  of  the  Chamblee 
Police  Department,  DeKalb  Fire  Services 
Bureau,  and  regional  medical  focilities. 
Also,  because  the  Proposed  Action 
would  not  influence  population  growth 
in  DeKalb  County,  the  Master  Plan 
Altnerative  would  not  affect  service 
providers,  the  school  system,  or 
recreational  resources  adversely. 

Land  Use  and  Planning 

The  No-Action  Alternative  would  not 
affect  local  land  use.  Because  the  Master 
Plan  Alternative  would  affect  future 
development  only  of  the  existing 
property  and  would  not  require 
additional  property  acquisition,  it 
would  have  no  impact  on  local  zoning 
or  land  use  plans.  GSA  and  CDC  have 
consulted  with  planning  authorities  of 
both  the  City  of  Chamblee  and  DeKalb 
County  regarding  this  Proposed  Action, 
and  the  ciurent  land  use  on  the 
Chamblee  Campus  is  consistent  with  the 
classification  for  the  site  in  the  DeKalb 
County  Comprehensive  Plan.  The 
proposed  development  under  the  Master 
Plan  Alternative  would  also  be 
compatible  with  adjacent  land  uses, 
zoning  districts,  and  future  plans  of  the 
City  of  Chamblee  and  DeKalb  Coimty. 

Tmnsportation 

Prior  traffic  studies  as  summarized  in 
Chapter  IV  and  discussed  in  Appendix 
A  have  indicated  that  the  levels  of 
service  at  intersections  in  the  vicinity  of 
Chamblee  Campus  would  remain 
unchanged  over  the  10-year  planning 


period  without  the  Proposed  Action 
except  at  the  intersection  of  Buford 
Highway  and  Chamblee-Tucker  Road. 
The  level  of  service  at  that  intersection 
was  projected  to  deteriorate  by  one 
category.  The  No-Action  Alternative 
would  not  affect  other  means  of 
transportation  in  the  area;  however,  it 
also  would  not'address  existing 
pedestrian  safety  issues  on  Buford 
Highway  adjacent  to  the  campus.  For 
the  Master  Plan  Alternative,  the  traffic 
evaluations  of  this  EIS  in  association 
vdth  the  prior  traffic  studies  in  the 
vicinity  of  the  campus  have  indicated  a 
potential  for  significant  adverse  impacts 
on  levels  of  service  at  nearby 
intersections.  Therefore,  an  updated 
traffic  study  should  be  performed  after 
the  two  replacement  buildings  currently 
under  construction  (#103  and  #109)  are 
completed  and  occupied.  The  Master     ' 
Plan  Alternative  would  improve 
pedestrian  safety  on  campus  by 
separating  vehicle  and  pedestrian 
routes.  Also,  to  help  mitigate  problems 
associated  with  existing  pedestrian 
traffic  adjacent  to  the  campus, 
consideration  of  a  sidewalk  along  the 
entire  CDC  &x)ntage  on  Buford  Highway 
has  been  requested  by  the  county. 
Additionally,  the  Master  Plan 
alternative  would  increase  the  use  of 
Marta  by  CDC  Chamblee  Campus 
employees  due  to  the  proximity  of  the 
Campus  to  the  Chamblee  Marta  Station. 
This  would  reduce  the  total  number  of 
vehicle  trips  and  be  a  positive  impact 
that  would  result  bom  the  Master  Plan 
alternative. 

Utilities  and  Services 

The  Chamblee  Campus  is  located 
within  established  grids  of  typical  urban 
infrastructuire,  and  all  required  utilities 
are  available.  Existing  suppliers  are 
meeting  all  current  demands  for 
utilities.  Under  the  No-Actipn 
Alternative,  future  xjperations  at  the 
Chamblee  Campus  would  not  affect  . 
current  utilities  consumption  rates  or 
infrastructure  capacities. 

However,  based  on  a  review  of  the 
water  distribution  system  map  for  the 
Chamblee  Campus,  the  CDC's 
engineering  consultant  recommended 
the  testing  of  fire  hydrants,  because  the 
campus  may  not  have  adequate  service 
for  fire  protection.  The  No- Action 
Alternative  would  not  address  this  ' 
issue.  For  the  Master  Plan  Alternative. 
CDC's  design  consultant  would  develop 
the  projected  demands  on  all  utilities  as 
part  of  the  project  development  design 
phase.  Because  of  the  long  lead  time 
(10-year  planning  period),  it  is  expected 
that  aU  local  utilities  suppliers  would  be 
capable  of  adjusting  system  capacities  to 
satisfy  the  demands  of  the  facilities 
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included  in  the  alternative  upon 
completion.  Because  all  suppliers  are 
expected  to  have  adequate  capacity  to 
serve  the  hiture  demands  resulting  from 
the  Master  Plan  Alternative,  there 
would  not  be  any  significant  adverse 
impacts  on  utilities.  By  correcting 
potential  deficiencies  in  the  water 
distribution  system  and  other  utilities 
on  campus,  the  Master  Plan  Alternative  - 
would  have  a  net  beneficial  impact  on 
these  services. 

Air  Quality 

Air  emissions  at  the  Chamblee 
Campus  are  currently  covered  under  a 
Title  V  permit.  For  the  No- Action 
Alternative,  there  would  be  no  changes 
in  emissions  that  would  affect  the 
existing  permit.  For  the  Master  Plan 
Alternative,  construction  equipment 
would  generate  emissions  of  CO,  NO;, 
various  hydrocarbons.  PM-10,  and 
small  amounts  of  SO2;  however,  the 
impact  of  these  additional  emissions 
would  be  highly  localized  and  limited 
to  periods  of  construction.  Short-term 
impacts  would  be  minimal,  and  no  long- 
term  impacts  would  occur  as  a  result  of 
construction  activities.  After  completion 
of  Master  Plan  elements,  site-generated 
traffic  would  increase  and  result  in 
additional  congestion  on  area  streets. 
The  associated  pollutant  emissions 
would  have  minor  advCTse  impacts  on 
air  quality.  However,  the  increases  in  air 
pollutant  emissions  would  be  minimal 
on  a  regional  basis  and  would  not  be 
expected  to  cause  any  violations  of 
NAAQS.  In  addition,  as  each 
development  activity  within  the  Master 
Plan  Alternative  is  funded;  the  Title  V 
permit  is  reviewed  and  updated. 

Noise 

For  the  Master  Plan  Alternative,  noise 
levels  in  the  nearby  residential  areas 
from  construction  activity  on  campus 
would  fall  within  background  sound 
levels  and  be  masked  by  the  intervening 
traffic  noise.  Potential  short-term  noise 
impacts  will  be  reduced  by  maintaining 
construction  equipment  in  good 
working  condition  with  standard 
muffling  apparatus  installed,  by  limiting 
demolition  and  construction  activities 
to  daytime  hours,  and  by  complying 
with  the  noise  restrictions  of  the 
Chamblee  Code  of  Ordinances. 
Increased  traffic  noise  after  full  Master 
Plan  build-out  would  not  have  a 
significant  impact  on  surroiuiding 
communities. 

Rationale  for  Decision: 

1 .  As  part  of  environmental  review 
completed  for  CDC,  GSA  conducted 
Public  Scoping  Meetings  and 
consultations  with  the  local  community 


to  identify  potential  impacts  and 
concerns  that  would  result  form 
proceeding  with  the  proposed  CDC 
Master  Plan  Alternative. 

2.  The  community,  through  two 
Public  Meetings  and  correspondence 
and  consultation,  identified  no  issues. 

3.  GSA  consulted  with  other 
government  agencies  including  local. 
State,  and  Federal  Agencies,  to  solicit 
their  input  on  the  proposed  Master  Plan 
Alternative.  All  issues  identified  and 
responses  provided  are  presented  in  the 
Draft  and  Final  EIS  documents. 

4.  GSA  consulted  with  the  State 
Historic  Preservation  Officer  and 
received  reconfirmation  the  proposed 
action  would  have  no  effect  on  historic 
properties. 

5.  Potential  impacts  that  were 
identified  diuing  the  NEPA  process  will 
be  mitigated  with  additional  NEPA 
documentation  if  necessary  as 
individual  projects  are  funded.  CDC  will 
institute  the  mitigation  measures 
identified  in  the  EIS  and  will  consult 
with  the  appropriate  groups  and 
agencies  at  the  appropriate  time  to 
insure  that  the  identified  mitigation 
measures  are  implemented. 

6.  Should  potentially  significant 
impacts  be  later  identified  in  the  future 
development  of  the  Master  Plan,  CDC 
will  conduct  additional  NEPA 
documentation  before  proceeding  with 
the  implementation  of  the  Master  Plan. 
In  this  event,  CDC  will  supplement  this 
EIS  with  additional  documentation 
identifying  the  mitigation  measiu-es  as 
required  by  the  National  Environmental 
Policy  Act. 

Therefore,  having  given  consideration 
to  all  of  the  factors  discovered  diuing 
the  16-month  environmental  review 
process,  the  NEPA  process  is  completed 
with  the  execution  of  this  docximent  for 
the  CDC  Proposed  Action  is  the 
implementation  of  the  Master  Plan 
Alternative  at  the  CDC  Campus  in         \ 
Chamblee,  Georgia,  and  is  outlined  in    \ 
the  Final  Environmental  Impact 
Statement  Dated  July  6,  2002,  and  this 
Record  of  Decision.  j^ 

Dated:  February  20.  2003.  [ 

Philip  B.  Youngberg, 

Environmental  Manager,  Southeast  SunlxH 
Region,  General  Services  Administration. 
IFR  Doc.  03-4945  Filed  3-3-03;  8:45  am] 
BiLLiNQ  cooe  aaao-is-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-31-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Test  of  Four 
Intimate  Partner  Violence  (IPV) 
Measurement — New — National  Center 
for  Injury  Prevention  and  Control 
(NCIPC),  Centers  for  Disease  Confrol 
and  Prevention  (CDC). 

Intimate  partner  violence  (IPV)  is 
considered  by  many  to  be  a  serious 
problem  that  cuts  across  cultures, 
socioeconomic  status  and  gender.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  considers  IPV  to  be  a 
"substantial  public  health  problem  for 
Americans  that  has  serious 
consequences  and  costs  for  individuals, 
families,  conununities  and  society."  The 
past  20  years  have  witnessed  an 
extraordinary  growth  in  research  on  the 
prevalence,  incidence,  causes  and 
effects  of  IPV.  Various  disciplines  have 
contributed  to  the  development  of 
research  on  the  subject  including 
psychology,  epidemiology,  criminology 
and  public  health. 

Still,  there  is  a  lack  of  reliable 
information  on  the  extent  and 
prevalence  of  IPV.  Estimates  vary 
widely  regarding  the  magnitude  of  the 
problem.  This  variance  is  due  in  large 
part  to  the  different  contexts. 
)  instruments,  and  methods  that  are  used 
'  to  measure  IPV.  Thus,  the  CDC  is 
•  engaged  in  work  to  improve  the  quality 
of  data,  and  hence  knowledge,  about 
violence  against  women.  Part  of  this 
process  includes  identifying  the 
strengths  and  limitations  of  different 
scales  used  to  measure  IPV  and  to 
determine  the  appropriateness  of  each 
of  the  scales  for  use  with  individuals  of 
different  racial/ethnic  backgrounds. 

The  purpose  of  this  project  is  to 
administer  and  test  the  statistical 
properties  of  four  scales,  via  telephone 
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interviews,  that  measure  both 
victimization  from  and  perpetration  of 
intimate  partner  violence  (ffV).  The 
scales  will  be  administered  to  a  random 
sample  of  women  ages  18-50,  from  five 
racial/ethnic  backgroimds:  African- 
American,  American  Indian,  Asian, 
Caucasian  and  Hispanic. 

The  four  scales  are:  the  Sexual 
Experiences  Survey(SES),  the  Conflict 


Tactics  Scale  2  (CTS2),  the  Index  of 
Spouse  Abuse  (ISA)  and  the  Women's 
Experience  with  Battering  (WEB)  scale. 
The  survey  instnmient  will  contain  each 
of  these  scales  and  introductory  and 
transitional  text  developed  specifically 
for  this  study. 

The  overall  benefit  of  this  project  is  to 
increase  knowledge  about  the  reliability 
and  validity  of  these  scales,  which  have 


been  used  in  previous  studies. 
Ultimately,  this  knowledge  will  assist 
the  CDC  in  establishing  an  on-going  data 
collection  system  for  monitoring  IPV. 
The  National  Center  for  Injury 
Prevention  and  Control  (NCIPC)  intends 
to  contract  with  an  agency  to  conduct 
the  survey.  The  estimated  annualized 
burden  is  2,035  hours. 


Data  collection  instrument 

Number  of 
respondents 

Numt)er  of 
responses/ 
respondent 

Average 

burden/respondent 

(in  hours) 

Pilot  Test                            

50 

12,000 

2,000 

1 
1 
1 

42/60 

55f^fppnina  intsrvisws         

3/60 

IPV  Measurement  Scales 

A2JeO                                      ^ 

Dated:  February  25,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-4982  Filed  3-3-03;  8:45  am] 

BHXMO  CODE  41S3-1»-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-28-03] 

Agency  Forms  Undergoing  Papenwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  49&-1210.  Send  written 
comments  to  CEKH,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Reader  Evaluation 
of  ATSDR  Agency  Profile  and  Annual 
Report— New— The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  publishes  an  agency  profile 
and  annual  report  every  fiscal  year  to 
highlight  the  agency's  major  activities 
and  findings.  "Hie  report  provides  a 
record  of  the  agency's  significant 
accomplishments  in  meeting  its 
mandates  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended,  and  other    . 
federal  statutes.  The  annual  report  gives 
a  snapshot  of  the  agency's  activities  for 
the  fiscal  year.  It  is  distributed  to  our 
partners  in  state.  Federal,  amd  other 
agencies;  to  researchers;  schools  of 
public  health;  and  other  interested 


groups.  It  is  also  available  on  the 
ATSDR  Internet  Web  site  and  by 
request. 

ATSDR  staff  has  developed  a  reader    ^ 
survey  to  get  readers'  opinions  and 
suggestions  about  the  agency  aimual 
report.  The  survey  will  be  inserted  and 
mailed  with  each  annual  report.  An 
oidine  version  of  the  reader  survey  will 
be  available  on  the  ATSDR  Web  site. 
The  survey  will  collect  information  on 
the  readability  and  effectiveness  of  the 
report,  the  affiliation  of  the  readers,  and 
any  suggestions  on  improving 
readability  or  content. 

It  is  anticipated  that  the  reader  survey 
will  provide  important  feedback  that 
will  enable  ATSDR  staff  to  better  tailor 
futiu«  reports  to  the  needs  of  its  readers. 
Gathering  reader  feedback  will  ensure 
that  appropriate  information  is  included 
in  the  document  to  provide  a  good 
overview  of  the  agency's  activities.  TTie 
information  will  be  used  to  improve 
customer  satisfaction  related  to  the 
annual  TepoEt.  The  annualized  estimated 
bimlen  is  41  hours. 


Respondents 


Academia  

State  and  Local  Govemment  Staff 
General  Public 


Number  of 
respondents 


100 
100 
300 


Number  o^  re- 
sponses/ 
respondent 


Avg.  burden/response 
(in  hours) 


5/60 
S/SO 
5/60 


Dated:  February  25,  2003.      • 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention.  • 

[FR  Doc.  03-4983  Filed  3-3-03;  8:45  am] 
8NXING  COOE  41B3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-29-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  pubUshes  a  list  of 
information  collection  requests  under 


iaAc 


review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Bmlding.  Room  10235, 
Washington,  DC  20503.  Written 
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comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  National  Vital 
Statistics  Report  Forms  (0MB  No.  0920- 
0213) — Extension — National  Center  for 
Health  Statistics  (NCHS).  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background 

The  National  Vital  Statistics  Report 
Forms  (0920-02 1 3)  is  an  approved 
collection  of  the  compilation  of  national 
vital  statistics.  This  collection  dates 
back  to  the  beginning  of  the  20th 
century  and  has  been  conducted  since 
1960  by  the  Division  of  Vital  Statistics 
of  the  National  Center  for  Health 


Statistics,  CDC.  The  collection  of  the 
data  is  authorized  by  42  U.S.C.  242k. 
The  National  Vital  Statistics  Report 
forms  provide  counts  of  monthly 
occurrences  of  births,  deaths,  infant 
deaths,  marriages,  and  divorces.  Similar 
data  have  been  published  since  1937 
and  are  the  sole  source  of  these  data  at 
the  national  level.  The  data  are  used  by 
the  Department  of  Health  and  Human 
Services  and  by  other  government, 
academic,  and  private  research  and 
commercial  organizations  in  tracking 
changes  in  trends  of  vital  events. 

Respondents  for  the  Monthly  Vital 
Statistics  Report  Form  (CDC  64.146)  are 


registration  officials  in  each  State  and 
Territory,  the  District  of  Columbia,  and 
New  York  City.  In  addition,  60  local 
(county)  officials  in  New  Mexico  who 
record  marriages  occurring  and  divorces 
and  annulments  granted  in  each  county 
of  New  Mexico  will  use  this  Form.  The 
data  are  routinely  available  in  each 
reporting  office  as  a  by-product  of 
ongoing  activities.  This  form  is  designed 
to  collect  counts  of  monthly  occurrences 
of  births,  deaths,  infant  deaths, 
marriages,  and  divorces  immediately 
following  the  month  of  occurrence. 
There  are  no  costs  to  respondents. 


Respondents  to  the  form:  Monthly  Vital  Statistics  Report  (CDC  64.146) 


State  and  Territory  registration  officiais 
New  Mexico  County  officials 


Numtwr  of 
respondents 


57 
60 


Number  of  re- 
sponses/ 
respondent 


Avg.  burden/ 
response 
(In  hours) 


12 
12 


12/60 
6/60 


The  Annual  Marriage  and  Divorce 
Statistical  Report  Form  (CDC  64.147) 
collects  final  annual  counts  of  marriages 
and  divorces  by  month  for  the  United 
States  and  for  each  State.  The  statistical 
counts  requested  on  this  form  differ 
from  provisional' estimates  obtained  on 
the  Monthly  Vital  Statistics  Report  Form 
in  that  they  represent  complete  and 
final  counts  of  marriages,  divorces,  and 
annulments  occurring  during  the 
months  of  the  prior  year.  These  final 
counts  are  usually  available  from  State 


or  county  officials  about  eight  months 
after  the  end  of  the  data  year.  The  data 
are  widely  used  by  government, 
academic,  private  research,  and 
commercial  organizations  in  tracking 
changes  in  trends  of  family  formation 
and  dissolution. 

Respondents  for  the  Annual -Marriage 
and  Divorce  Statistical  Report  Form  are 
registration  officials  in  each  State,  the 
District  of  Columbia,  New  York  City, 
Guam.  Puerto  Rico,  Virgin  Islands, 
Northern  Marianas,  and  American 
Samoa.  In  addition,  counts  of  marriages 


will  be  cpllected  from  individual 
counties  in  New  Mexico,  and  counts  of 
divorces  will  be  collected  from 
individual  counties  in  California, 
Colorado,  Indiana,  Louisiana,  New 
Mexico,  and  the  boroughs  of  New  York 
City  due  to  a  lack  of  centralized 
complete  collections  in  these 
registration  areas.  The  data  are  routinely 
available  in  each  reporting  office  as  a 
by-product  of  ongoing  activities.  The 
total  estimated  annualized  burden  for 
this  data  collection  is  410  hours. 


Respondents 


State/Territory/City  registration  officials 
County/Borough  officials 


Number  of 
respondents 


56 
348 


Number  of  re- 
sponses/ 
respondent 


Avg.  burden/ 

response  (in 

hours) 


30/60 
30/60 


Dated:  February  25,  2003. 
Thomas  A.  Bartenfeid. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-4984  Filed  3-3-03;  8:45  am) 
WLLING  CODE  4163-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0303] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Guidance  for  Industry  on 
Formal  Dispute  Resolutions;  Appeals 
Above  the  Division  Level 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  Formal 
Dispute  Resolutions;  Appeals  Above  the 


Division  Level"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16,  2002  (67 
FR  63929),  tfie  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
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number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0430.  The 
approval  expires  on  February  28,  2006. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  26,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-4976  Filed  3-3-03;  8:45  aiml 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93D-0398] 

Agency  Information  Collection 
Acth^ities;  Submission  for  OMB 
Review;  Comment  Request;  Guidance 
for  industry:  "Assessment  of  the 
Effects  of  Antimicrobial  Drug  Residues 
From  Food  of  Animal  Origin  on  the 
Human  Intestinal  Flora" 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  3, 
2003. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regidatory 
Affairs,  OMB,  New  Executive  Office 
Bidg.,  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
,  review  and  clearance. 

Guidance  for  Industry:  "Assessment  of 
the  Effects  of  Antimicrobial  Drug 
Residues  From  Food  of  Animal  Origin 
on  the  Human  Intestinal  Flora" 

In  the  Federal  Register  of  December 
27,  2001  (66  FR  66910),  FDA  published 
a  60-day  notice  that  requested 
comments  to  the  proposed  collection  of 
information.  In  response,  the  agency 
received  two  submissions  containing 
several  comments.  The  commenters 
generally  supported  the  pathway 
approach  outlined  in  the  draft  guidance. 
The  comments  centered  on  the  type  of 
information  that  needs  to  be  included 
and  the  endpoints  that  need  to  be 
addressed.  Based  on  suggestions 
contained  in  the  comments,  this  final 
guidance  will  eliminate  the  endpoint  of 
metabolic  activity  of  the  intestinal  flora 
(which  was  proposed  in  the  draft 
guidance)  and  will  consider  human  data 
to  have  more  weight  as  evidence  of 
adverse  effect  on  the  intestinal  flora, 
when  human  data  is  available. 

Sponsors  of  new  animal  drugs  must 
meet  certain  statutory  requirements  for 


new  animal  drug  approval  under  section 
512  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  (21  U.S.C.  360b).  Among 
other  things,  the  sponsor  must 
demonstrate  that  the  use  of  the  drug  is 
safe.  Thus,  when  the  Center  for 
Veterinary  Medicine  (CVM)  reviews 
new  animal  drug  applications  for  drugs 
that  will  be  used  in  food-producing 
animals,  it  must  determine  whether 
residues  of  the  drug  that  may  remain  in 
human  food  derived  from  those  animals 
would  be  harmful  to  humans.  One 
possible  harmful  effect  of  residues  of 
antimicrobial  drugs  that  CVM  considers 
in  this  determination  is  the  possible 
effect  of  residues  on  human  intestinal 
flora. 

This  guidance  docimient  describes  the 
pathway  approach  for  assessing  such 
effects.  An  assessment  of  the  safety  of 
antimicrobial  drug  residues  in  food  is  a 
major  issue  that  we  recommend  be 
addressed  by  the  sponsor  of  a  new 
animal  drug.  For  residues  determined  to 
have  no  antimicrobial  activity  against 
representatives  of  the  human  intestinal 
flora,  an  acceptable  daily  intake  (ADI)  is 
recommended  to  be  calculated  based  on 
traditional  toxicological  studies.  The 
burden  houjs  required  are  reported  and 
approved  imder  OMB  control  number 
0910-0032.  However,  the  guidance 
recommends  that  additional  information 
be  provided  for  certain  drugs  if  an 
assessment  of  microbiological  safety 
determines  that  a  new  animal  drug 
produces  residues  in  foods  that  are 
micriobiologically  active  in  the  humsn 
colon.  The  likely  respondents  to  this 
collection  of  information  are  sponsors  of 
antimicrobial  new  animal  drugs  that 
will  be  used  in  food-producing  animals. 
FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^ 


Guidance 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

SS^            Total  Hours 

/Assessments  (microbiological  studies) 
of  safety  of  antimicrobial  drug  resi- 
dues that  are  microbiologically  ac- 
tive in  the  human  colon 

5 

1 

5 

14.110 

70.5^ 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonmation. 


The  estimates  in  table  1  of  this 
document  resulted  from  discussions 
with  sponsors  of  new  animal  drugs.  The 
estimated  burden  includes  studies, 
analysis  of  data,  and  writing  the 
assessment.  The  number  of  respondents 
provided  is  based  on  current 
experience,  however,  the  number  may 
change  in  the  future. ' 


Dated:  February  21,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-4977  Filed  3-3-03;. 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  13.  2003.  from  8  a.m.  to 
6  p.m..  and  March  14.  2003.  from  8:30 
a.m.  to  4  p.m. 

Location:  Hilton  DC  North— 
Gaithersburg,  Grand  Ballrooms  A.  B.  C. 
and  D,  620  Perry  Pkwy..  Gaithersburg. 
MD. 

Contact:  Linda  A.  Smallwood.  Center 
for  Biologies  Evaluation  and  Research 
(HFM-302).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-827-3514.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138 (301-443-0572 
in  the  Washington.  DC  area),  code 
19516.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting.  FDA  welcomes  the  attendance 
of  the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Linda  A. 
Smallwood  or  Pearline  K.  Muckelvene 
at  301-827-1281  at  least  7  days  in 
advance  of  the  meeting.  Persons 
attending  FDA'sv  advisory  committee 
meetings  are  advised  that  the  agency  is 
not  responsible  for  providing  access  to 
electrical  outlets. 

Agenda:  On  March  13,  2003,  the 
following  committee  updates  are 
tentatively  scheduled:  FDA 
consolidation,  Medical  Device  User  Fee 
and  Modernization  Act.  Clinical 
Laboratory  Improvement  Amendments 
waiver  for  human  immunodeficiency, 
type  1  human  immunodeficiency  virus- 
1  (HIV-1)  rapid  tests,  and  the  Trans  Net 
pilot  program.  The  committee  will  hear 
presentations,  discuss,  and  provide 
recommendations  on  the  topic  of  West 
Nile  Virus  testing.  On  March  14.  2003. 
the  following  committee  updates  are 
tentatively  scheduled:  Limitations  on 
Vcdidation  of  anticoagulant  and  additive 
solutions  to  permit  freezing  and 
irradiation  of  red  cells,  and  particulates 
in  blood  bags.  The  committee  will  hear 
presentations,  discuss,  and  provide 
recommendations  on  the  topic  of 
extensions  of  the  dating  period  for 
pooled  platelets. 


Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  7,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:15 
a.m.  and  9:45  a.m.;  and  3  p.m.  and  4:30 
p.m.  on  March  13,  2003,  and  between 
approximately  9  a.m.  and  9:30  a.m.;  and 
10:50  a.m.  and  noon  on  March  14,  2003. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  persori  before  March  7,  2003, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

FDA  regrets  that  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  13  and  14,  2003,  Blood  Products 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Blood  Products  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  26,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 
IFR  Doc.  03-4974  Filed  3-3-03;  8:45  am) 

BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for 
Pharmaceutical  Science;  Amendment 
of  Notice 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTKM:  Notice. 


The  Food  and  Drug  Administration 
(FDA)  is  aimouncing  an  amendment  to 
the  notice  of  meeting  of  the  Advisory 
Committee  for  Pharmaceutical  Science. 
This  meeting  was  announced  in  the 
Federal  Register  of  February  3,  2003  (68 
FR  5297).  The  amendment  is  being 
made  to  reflect  a  change  in  the  Agenda 


portion  of  the  docimient.  There  are  no 
other  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Reedy  or  LaNise  Giles,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-7001,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  3,  2003  (68 
FR  5297),  FDA  announced  that  a 
meeting  of  the  Advisory  Committee  for 
Pharmaceutical  Science  would  be  held 
on  March  12  and  13,  2003.  On  page 
5298,  in  the  first  colunm,  the  second 
sentence  in  the  Agenda  portion  of  the 
document  is  amended  to  read  as 
follows: 

On  March  13,  2003,  the  committee 
will:  (1)  Discuss  and  provide  direction 
for  future  subcommittee:  Pharmacology/ 
Toxicology  Subcommittee;  (2)  receive 
an  update  on  the  Office  of 
Pharmaceutical  Science  research 
projects;  (3)  discuss  and  provide 
conmients  on  dose  content  uniformity, 
parametric  interval  test  for  aerosol 
products;  (4)  discuss  and  provide 
comments  on  bioequivalence/ 
bioavailability  of  endogenous  drugs;  and 
(5)  discuss  and  provide  comments  on 
comparability  protocols. 

Notice  of  tnis  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  26.  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-4975  Filed  3-3-03;  8:45  am] 
BILLING  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  016  Special  Fraud  Alert 
on  Telemarketing  by  Durable  Medical 
Equipment  Suppliers 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  Federal  Register  notice 
sets  forth  the  recently  issued  OIG 
Special  Fraud  Alert  addressing 
telemarketing  by  durable  medical 
equipment  (DNffi)  suppliers.  For  the 
most  part,  OIG  Special  Fraud  Alerts 
address  national  trends  in  health  care 
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fraud,  including  potential  violations  of 
the  anti-kickback  statute  for  federal 
health  care  programs.  This  Special 
Fraud  Alert  specially  highlights  the 
statutory  provision  prohibiting  DME 
suppliers  from  making  unsolicited 
telephone  calls  to  Medicare 
beneficiaries  regarding  the  furnishing  of 
a  covered  item. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Inspector  General  (OIG) 
was  established  at  the  Department  of 
Health  and  Human  Services  by  Congress 
in  1976  to  identify  and  eliminate  fraud, 
wastQ,  and  abuse  in  the  department's 
programs  and  to  promote  efficiency  and 
economy  in  departmental  operations. 
The  OIG  carries  out  this  mission 
through  a  nationwide  program  of  audits, 
investigations,  and  inspections.  To 
reduce  fraud  and  abuse  in  the  federal 
health  care  programs,  including 
Medicare  and  Medicaid,  the  OIG 
actively  investigates  fraudulent  schenles 
that  are  used  to  obtain  money  from 
these  programs  and,  when  appropriate, 
issues  Special  Fraud  Alerts  that  identify 
practices  in  the  health  care  industry  that 
are  particularly  vulnerable  to  abuse. 

The  OIG  issues  Special  Fraud  Alerts 
based  on  information  it  obtains 
concerning  particular  fraudulent  or 
abusive  practices  within  the  health  care 
industry.  Special  Fraud  Alerts  are 
intended  for  widespread  dissemination 
to  the  health  care  provider  conununity, 
as  well  as  those  charged  with 
administering  the  Medicare  and 
Medicaid  programs.  To  date,  the  OIG 


has  published  in  the  Federal  Register* 
the  texts  of  11  previously-issued  Special 
Fraud  Alerts.' 

This  Special  Fraud  Alert  focuses  on 
section  1834(a)(17)  of  the  Social 
Security  Act,  which  prohibits  suppliers 
of  DME,  except  under  limited 
circuiBstances,  from  making  unsolicited 
telephone  calls  to  Medicare 
beneficiaries  regarding  the  furnishing  of 
a  covered  item,  and  possible 
telemarketing  practices  by  DME 
suppliers  through  the  use  of 
independent  marketing  firms. 

n.  Special  Fraud  Alert:  Telemarketing 
by  Durable  Medical  Equipment 
Suppliers  (January  2003J 

Section  1834{a)(17)  of  the  Social 
Security  Act  prohibits  suppliers  of 
durable  medical  equipment  (DME)  from 
making  unsolicited  telephone  calls  Jto 
Medicare  beneficiaries  regarding  the 
furnishing  of  a  covered  item,  except  in 
three  specific  situations:  (i)  the 
beneficiary  has  given  wrritten 
permission  to  the  supplier  to  make 
contact  by  telephone;  (ii)  the  contact  is 
regarding  a  covered  item  the  supplier 
has  afready  furnished  the  beneficiary;  or 
(iii)  the  supplier  has  furnished  at  least 
one  covered  item  to  the  beneficiary 
during  the  preceding  fifteen  months. 
Section  1834(a)(17)(B)  also  specifically 
prohibits  payment  to  a  supplier  who 
knowingly  submits  a  claim  generated 
pursuant  to  a  prohibited  telephone 
solicitation.  Accordingly,  such  claims 
for  payment  are  false  and  violators  are 
potentially  subject  to  criminal,  civil, 
and  administrative  penalties,  including 
exclusion  from  federal  health  care 
programs. 


Notwithstanding  the  clear  statutory 
prohibition,  the  Office  of  Inspector 
General  has  received  credible 
information  that  some  DME  suppliers 
continue  to  use  independent  marketing 
firms  to  make  unsolicited  telephone 
calls  to  Medicare  beneficiaries  to  market 
DME.  Suppliers  cannot  do  indirectly 
that  which  they  are  prohibited  from 
doing  directly.  Except  in  the  three 
specific  circumstances  described  in  the 
statute,  section  1834(a)(17)  prohibits 
unsolicited  telemarketing  by  a  DME 
supplier  to  Medicare  beneficiaries, 
whether  contact  with  a  beneficiary  is 
made  by  the  supplier  directly  or  by 
another  party  on  the  DME  supplier's 
behalf.  Moreover,  a  DME  supplier  is 
responsible  for  verifying  that  marketing 
activities  performed  by  third  parties 
with  whom  the  supplier  contracts  or 
otherwise  does  business  do  not  involve 
prohibited  activity  and  that  information 
purchased  from  such  third  parties  was 
neither  obtained,  nor  derived,  from 
prohibited  activity.  If  a  claim  for 
payment  is  submitted  for  items  or 
services  generated  by  a  prohibited 
solicitation,  both  the  DME  supplier  and 
the  telemarketer  are  potentially  liable 
for  criminal,  civil,  and  administrative 
penalties  for  causing  the  filing  of  a  false 
claim. 

What  to  do  if  you  Have  Information 
About  Fraud  and  Abuse  Against 
Medicare  or  Medicaid  Programs 

If  you  have  information  about  DME 
suppliers  or  telemarketers  engaging  in 
any  of  the  activities  described  above, 
contact  any  of  the  regional  offices  of  the 
Office  of  Inspector  General,  U.S. 
Department  of  Health  and  Human 
Services,  at  the  following  locations: 


Regional  offices 


Boston  

New  York  .... 
Ptiiladelphia 

Atlanta  

Chicago  

Dallas 

Kansas  City 


Los  Angeles  ... 
San  Francisco 


States  senfed 


MA,  VT,  NH,  ME,  Rl.  CT 

NY,  NJ,  PR,  VI 

PA,  MD.  DE.  WV,  VA,  DC 

GA.  KY,  NC.  SC.  FL.  IN.  AL 

IL,  MN.  Wl,  Ml,  IN,  OH 

TX,  NM,  OK,  AR,  LA.  MS 

CO,  UT,  WY,  MT,  ND.  SD.  NE,  KS, 

MO,  lA 
AZ,  NV,  So.  CA,  HI, 
No.  CA,  AK,  OR,  ID.  WA,  AK 


Telephone 


617-565-2664. 
212-264-1691. 
215-861-4576. 
404-562-7603. 
312-353-2740. 
214-767-8406. 
816  426-4000. 

714-246-O02. 
415-437-7961. 


I  All  OIG  Special  Fraud  Alerts  are  available  on 
the  Internet  at  the  GIG  Web  site  at  httpJ/ 
oig.hhs.gov/fraud/fraudalerts.titnM  I . 
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Dated:  February  3.  2003. , 
Janet  Rehnquist, 
InspuctorGeneral. 

[FR  Doc.  03-.5004  Filed  3-3-03;  8:45  ami 
BILUNG  CODE  41$0-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-482O-N-05] 

Notice  Of  Proposed  Information 
Collection:  Comment  Request; 
Previous  Participation  Certification 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  May  5.  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SW..  L'Enfant  Plaza  Building.  Room 
8003,  Washington.  DC  20410.  or 
Wayne Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  J.  Miller.  Director,  Office  of 
Multifamily  Asset  Management. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Washington.  DC  20410.  telephone 
number  (202)  708-3730  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  if  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Previous 
Participation  Certification. 

OMB  Control  Number,  if  applicable: 
2502-0118. 

Description  of  the  need  for  tlie 
information  and  proposed  use:  This 
information  is  necessary  to  ensure  that 
responsible  individuals  and 
organizations  participate  in  HUD's 
multifamily  housing  programs.  The 
information  will  be  used  to  evaluate 
participants'  previous  participation  in 
government  programs  and  ensure  that 
the  past  record  is  acceptable  prior  to 
granting  approval  to  participate  in 
HUD's  multifamily  housing  programs. 
The  collection  of  this  information  will 
be  100  percent  automated. 

Agency  form  numbers,  if  applicable: 
HUD-2530. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  4,300;  the 
firequency  of  responses  is  1  unless 
additional  actions  require  additional 
submissions;  estimated  time  to  gather 
and  enter  the  information  into  the 
automated  system  is  estimated  to  be  30 
minutes  per  submission,  and  the 
estimated  total  annual  burden  hours  are 
2,150. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

AuUiority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  February  24.  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

|FR  Doc.  03-4939  Filed  3-3-03;  8:45  am) 

BILUNG  COOE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-06] 

Notice  Of  Proposed  Information 
Collection:  Comment  Request;  Funds 
Auttiorizations  for  Reserve  for 
Replacements/Residual  Receipts 
Funds 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  5, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW..  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410,  or 
Wayne Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hill.  Director.  Policy  and 
Participation  Standards  Division. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW., 
Washington.  DC  20410.  telephone 
number  (202)  708-3730  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
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action:  Notice. 


collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Funds 
Authorization  for  Reserve  for 
Replacements/Residual  Receipts  Funds. 

OMB  Control  Number,  if  applicable: 
2502-New  Collection.  -_ 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  necessary  to  ensure  that 
the  Department  ceviews  and  authorizes 
all  advances  from  the  Reserve  for 
Replacements  and  Residual  Receipts 
funds. 

Agency  form  numbers,  if  applicable: 
HUD-9250. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  8,500;  the 
frequency  of  responses  is  1  unless 
additional  actions  require  additional 
submissions;  estimated  time  to  gather 
and  enter  the  information  into  the 
automated  system  is  estimated  to  be  30 
minutes  per  submission,  and  the 
estimated  total  aimual  burden  hours  are 
4.250. 

Status  of  the  proposed  information 
collection:  New  collection.  ■ 


Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  February  24,  2003. 
)ohn  C.  Weicher, 

AssistantSecretary  for  Housing— Federal 
Housing  Commissioner. 
[FR  Doc.  03-4940  Filed  3-3-03;  8:45  am) 
BIUJNG  C006  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4817-N-02] 

Notice  Of  Proposed  information 
Collection  for  Public  Comment— Public 
Housing  Construction  Report 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal.  • 

DATES:  Comments  Due  Date:  June  2, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
fitjm  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  wrill  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Construction  Report. 

OMB  Control  Number:  2577-0027. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public' 
Housing  Agencies  (PHAs)  are 
responsible  for  contract  administration 
for  low-income  housing  projects.  The 
architect,  or  other  person  licensed  under 
State  law,  prepares  the  report  and 
submits  it  to  the  PHA  from  the  date  of 
contract  execution  to  final  inspection. 
The  report  provides  information  on 
contractors,  contract  amount,  starting/ 
completing  dates,  progress  on  site 
improvements  and  buildings,  inspection 
forecast  and  acceptance  for  occupancy. 
HUD  uses  the  information  to  track  the 
progress  of  construction  to  ensure  that 
contract  and  inspection  dates  comply 
with  HUD  procedures. 

Agency  form  numbers,  if  applicable: 
HUD-5378. 

Members  of  affected  public:  State  or 
Local  Government. 

■    Estimation  of  the  total  number  of 
hours  needed  to  pare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  158  (projects),  12 
months  average  construction  period  x 
two  reports  a  month  =  24  for  each 
project  totaling  3,792  responses,  15 
minutes  per  response.  568  hours  total 
reporting  burden,  152  houjs  toted 
recordkeeping  burden.  Total  burden 
hours  are  720. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  February  26,  2003.  ^ 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian    , 
Housing. 
BIUJNG  COOC  4210-3»-P 
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U.8.  Oapartnwnt  of  Housing 
and  Urban  Davalopmant 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0027  (axp-VSI/ZOOS) 


Public  Housing 
Construction  Report 

S««  Instructions  on  Back 

Public  reporting  burdon  for  this  collection  of  information  Is  estimated  to  average  1 5  minutes  per  response,  irwluding  the  Ume  for  reviewing  instructions,  searching 

existing  data  sources,  gathering  and  mainUining  the  daU  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agency  may  not  collect 

or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  that  collection  displays  a  valid  OMB  control  number. 

This  information  is  required  by  Section  6(c)(4)  of  the  US  Housing  Act  of  1937  and  24  CFR  Part  941  HUO  regulations    PHAs  are  responsible  for  contract 

administration  for  low-income  housing  proiects  The  architect,  or  other  person  licensed  under  State  law.  prepares  the  report  and  submits  it  to  the  PHA  from 

the  date  of  contract  execution  to  final  inspection.  The  report  provides  information  on  contractors,  contract  amount,  starting/completing  dates,  progress  on  site 

improvements  and  buildings.  Inspection  forecast  and  acceptance  for  occupancy   HUD  uses  the  infonnation  to  track  the  progress  of  constructton  to  ensure 

that  contract  and  inspection  dates  comply  with  HUO  procedures.  Responses  to  the  collection  of  information  are  required  to  obtain  a  benefit.  The  information 

requested  does  not  lend  Itself  to  conridentiality  

Name  of  PuMk:  Housing  Agency  |  Devslopment  NuiSr  |  Total  Numbwof  Buildings 


OcwIopfiMnt  NwTW 


Oevetoptnent  Address  and  Tslephone  number  of  Project  OtWce" 


1.  Contract  Data 


Scheduled  Completion: 


Prime  Contradors 


Division 
of  Work 


Totals 


Rspoft  NufTHMr 


Period  Ended' 


TssnssEigijTis^ssassr 


bweing  Units  ScUduiod 
Elderty 


Actual  Completion: 


Adjusted  Contract 
Amount 


2.  Average  Effective  Emptoyment  During  Reporting  Period 

3.  Derailing  BulMlnga  Progreaa 


AdIusiadVahjeof 
Work  In  I 


Contract 

Startkig 


Coneecl 
CompMon 


s.  Foundations 


b.  MechsnicsiRouQhtng 


c.  Intsricr  Finish 


d    Punch  Lirt 


Not 
Started 


4.  SHelmprovaawntePrograaa 


b.  Streets  and  Waa» 


<i   Q««» 


S.  Supervisory  and  biapaction  Force  Employed  by:  (1 )  Local  Authority: 


Duly 


Fill  Time 


Part  Time 


>.  Inspection  Forecaet 


a.  Final  -  Fim  Oroup 


b.  Fkial  -  Second  Group 


Fkiei- Third  Group 


No.  Of 
Unas 


Oeiaie 


Not 
Slartsd 


(2)Archllact 


Duty 


Coin<slsd 


FutTbne 


PsitTlms 


7.  Acceptance  far  Occupancy  and  Uaa 


a.  DwaWwQ  tJwas  Piewteusly  Accapisd 


c.  Total  Owe«ngtM»s 


loOeie 


No.  of 


•.  Narrative  Report:  3pecieiCircumstancasrCoostniOionOaleys.Problsms. sic..  »PrejsctkiCkidesOM>srFieMil.  such ssCoiwmunltyMsndMBuMno-  ShowthsPercsnl 

CompMtonundw  INS  haedmo.  also  hckide  Status  ofOff-Sas  Work.  Continue  on  beck  »  neeaaaary. 


ContradingOflloar^ Name* Signature  ftDala: 


Pravloua  adWon  la  otMoiaia 


(arm  HUO -SSTS  (2/84) 
rsf  Handteoiia  7417.1  A  7490.1 
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S.  Narradva  Report:  (contkiuad) 


Inattwdlona  tor  Preparation  of  fonn  HUO -537S,  PuMc  Housing  ConatmcUon  Report 

1.  General.  Form  HUO -5378  aha!  be  pcaparad  and  mailed  on  the  1st  and 
lethdayofaadtcaiandarnionihofthaconstructionpariod.  Eachiapoft 
•haHbanumbarad  in  serial  ordar.  commencing  with  No.  1  and  continuing 
through  the  final  report.  Alspacae  must  be  fMed  on  aac^  report,  taduding 
Iha  atrsel  address  of  the  proisct  snd  tha  taiaphona  number  of  the  preset 


Body  of  Report. 

a.  Kami:  Contract  Data 

Complelion  Percentages:  Fil  in  accurately  the  scheduled  and  the 
acbiel  completion  percentagea. 

Prime  Contractors:  Arrange  Prime  Contracto  in  the  order  of  award. 
Oiviaion  of  Wortc:  Enter  the  division  of  the  woric  awarded  to  each. 

Adjusted  Contract  Amount:  For  each  contract,  enter  the  contract 
amount  as  adjusted  by  aH  approved  Chenge  Orders. 
Adjusted  Value  of  Wortc  in  Place:  Eech  Contractor's  latest  periodk:el 
estimate  for  partial  payment  shall  be  utilized. 

Contract  Starting  Date:  Enter  the  effective  starting  dale  estabiished 
by  Notice  to  Proceed  for  eech  of  the  Contractors  Mated. 

Contract  Complelion  Dale:  Enter  the  contract  completion  deteestab- 
liahed  by  Notice  to  Proceed  for  eech  of  the  Contractors  listed. 

b.  Hem2:AveregeEflecllveEmploymenl  During  Reporting  Period:  This 
Is  Intended  to  show  the  spproxlmate  size  of  the  productive  labor  farce. 

c.  Item  3:  DweKng  Building  Progress:  Enter  the  number  of  dwelling 
buMings  under  eech  appropriate  heeding. 


d.  Item  4:  SNe  Improvements  Progress:  This  ( 

dwsMng  construction.  Enter  en  TC  under  eech  appropriate  heeding. 
If  In  Progress.' show  the  percerrtage  of  compislion. 

s.  HamS:  SuperviaoryandlnapecllonFon^:  TNaahouldshowlhecunent 
oon»oaitlonofftaee«oroeaandbyaOoiw«ieyareampleyd 
Emptoymant  indicate wl» an -r  by  wtiwHieea  farces  ereentptoyed. 

Duty:  Enter  the  ectWe  duty  eesignments  for  the  period.  Donoluee 
MMduaTs  names. 

ThneCleaaWcalion:  Enter  the  number  of  persons  performing  the  di^ 
under  eech  Ume  deaaMcation. 

f.  Item  6:  Inapecdon  Forecest:  This  forecest  is  lo  provide  HUO  with 
edvanoa  mfonnetion  lor  piennmg  itmerartes  of  Construction  Repre- 
sentatives and  should  be  revised  In  auccessive  reports  as  neceaeaiy. 

g.  Item  7:  Acceptenoe  of  Occupency  end  Uee:  Theee  Heme  an  aelf- 
axplanatory 

h.  HemS.  NerretWe  Report:  The  report  should  be  the  hiatorieal  record 
of  the  conatnictton  of  the  project,  written  In  converaaHonal  style,  and 
should  ktctude  the  nemes  end  iWes  of  en  offidel  vieNors.  including  the 

ArohitectS. 

3.  Signetures:  The  originel  end  eH  copies  must  be  signed  end  deted  by  the 
Contracting  Officer.  wHh  the  neme  typed  below  the  signatura. 


Previous  sdMon  is  obsolete 


lbmiHUO-n7t(2»4) 
lefHendbooka  7417.1  «7450.1 
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BHXmO  COOC  4210-33-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4«15-fM)9] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB: 
Muitlfamliy  Project  Applications  and 
Review  of  Applications— Lender 
Processing 

agency:  Office  of  the  Chief  hifonnation 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  3. 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0331)  and 
should  be  sent  to:  Lauren  Wittenberg, 


OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management' 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest,  Washington.  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  70»-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 


be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily  Project 
Applications  and  Review  of 
Applications — Lender  Processing. 

OMB  Approval  Number:  2502-0331. 

Form  Numbers:  HUD-92264.  9664A. 
92664T,  92273, 92274,  92326,  92329, 
92331,  and  92485. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Multifamily  Accelerated  Processing 
(MAP)  lender  submits  information  to 
HUD  for  multifamily  properties  needing 
FHA  insurance.  Lender's  underwriters 
involved  are  architects,  costs  analysts, 
appraisers,  and  mortgage  credit  analysis. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


230 


10.5 


25 


60,605 


Total  Estimated  Burden  Hours: 
60.605. 

Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperworti 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  February  25.  2003. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  03-4943  Filed  3-3-03;  8:45  am) 

■NJJNG  COOC  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-M-10] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Insurance  for  Home  Equity  Conversion 
Mortgages  (HECM).  Residential  Loan 
Application  for  Reverse  Mortgage 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 


action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  3, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0524)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 


Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest.  Wsishington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nttmber  of  an  agency  official  familiar 
with  the  proposd  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Insurance  for  Home 
Equity  Conversion  Mortgages  (HECM), 
Residential  Loan  Application  for 
Reverse  Mortgage. 

OMB  Approval  Number:  2502-0524. 

Form  Numbers:  HUD-92900-A, 
HUD-92900-B,  Fannie  Mae  Form  1003. 
Fannie  Mae  Form  1009None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 


Lenders  will  use  this  streamlined 
application  to  gather  borrower  data  to 
determine  eligibility  for  the  HECM 
Program.  The  Department  will  gather 
the  data  for  reports  to  Congress 
regarding  the  Program. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Frequency  of  Submission :  On 
occasion.  Aimually. 

Reporting  Burden: 


Number  of  respondents 


Annual 
response 


Hours  per 
response 


Burden  hours 


5.000 


5,000 


Total  Estimated  Burden  Hours:  5.000. 
Status:  Reinstatement,  without 
change,  of  previously  approved. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  25,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-4944  Filed  3-3-03;  8:45  am] 

BILUNG  COOe  4210-72-4», 


DEPARTMENT  OF  THE  INTERIOR, 

Office  of  the  Secretary 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

agency:  Department  of  the  Interior, 

Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Meeting  Date  and  Time:  Friday. 
March  14,  2003,  Time  1:30  p.m.  to  4 
p.m. 

ADDRESSES:  Market  Towns  Office, 
Slatington  Borough  Hall,  125  South 
Wahiut  Street,  Slatington  PA  18080. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  National  Heritage  Corridor  and 
State  Heritage  Park.  The  Commission 
was  established  to  assist  the 
Commonwealth  of  Pennsylvania  and  its 
political  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historic  and  national  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLfMENTARY  INFORMATION:  The 
Delaware  &  Lehigh  National  Heritage 


Corridor  Commission  was  established 
by  Public  Law  100-692,  November  18, 
1988,  and  extended  through  Public  Law 
105-355,  November  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Allen  Sanchse,  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  1  South  Third 
Street,  8th  Floor,  Easton,  PA  18042  (610) 
923-3548. 

Dated:  February  25,  2003. 
C.  Allen  Sachse, 

Executive  Director,  Delaware  8- l^high     ^ 
National  Heritage  Corridor  Commission. 
[FR  Doc.  03-4985  Filed  3-3-03;  8:45  am) 
BILUNG  COOE  6a20-PE-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Endangered 
Species  Recovery  Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  piu-suant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.).  We,  the 
U.S.  Fish  and  Wildlife  Service,  solicit 
review  and  conunent  from  local.  State, 
and  Federal  agencies,  and  the  public  on 
the  following  permit  requests. 
DATES:  CoQunents  on  these  permit 
applications  must  be  received  on  or 
before  April  3,  2003,  to  receive  our 
consideration. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue.  Pordand,  Oregon 
97232^181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 


each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 

Pennit  No.  TE-065377 

Applicant:  San  Andreas  Land 
Conservancy,  Santa  Cruz,  CaUfomia. 
The  applicant  requests  a  permit  to  take 
(harass,  capture,  translocate,  and 
release)  the  San  Francisco  garter  snake 
[Thamnophis  sirtalis  tetrataenia)  in 
conjimction  with  bullfrog  eradication 
efforts  in  Alameda,  San  Mateo,  and 
Santa  Clara  Counties,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-048470 

Applicant:  Sonoma  County,  Santa 
Rosa,  California.  The  permittee  requests 
an  amendment  to  take  (harass  by  survey, 
captiire,  and  release)  the  Sonoma 
distinct  population  segment  of  the 
California  tiger  salamander  (Ambystoma 
califomiense)  in  conjunction  with 
demographic  research  in  Sonoma 
County,  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-832262 

Applicant:  Department  of  Parks  and 
Recreation,  San  Luis  Obispo,  CaUfomia. 
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The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the  Morro 
shoulderband  (=  banded  dune)  snail 
{Helminthoglypta  walkeriana)  in 
conjunction  with  presence  or  absence 
surveys  and  ecological  research 
throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-066621 

Applicant:  Martin  Ruane,  Ventura, 
California. 

The  applicant  request  a  permit  to.take 
(locate  nests  and  harass  by  survey)  the 
California  least  tern  [Sterna  antillarum 
browni)  in  conjunction  with  monitoring 
activities  in  Ventura  County.  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-020557 

Applicant:  Malik  Tamimi,  San  Diego, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  San  Diego  fairy  shrimp 
[Branchinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni)  in  conjunction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-837307 

Applicant:  Holly  Cheong,  San  Diego, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrihce)  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni)  in  conjunction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-799568 

Applicant:  Dana  Kamada,  San 
Clemente,  California. 

The  permittee  requests  an  amendment 
to  take  (capture,  handle,  and  band)  the 
least  Bell's  vireo  (Vireo  bellii  pusillus), 
and  to  take  (harass  by  survey,  monitor 
nests,  capture,  handle,  and  band)  the 
southwestern  willow  flycatcher 
(Empidonax  trail  Hi  extimus)  in 
conjunction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-056557 

Applicant:  Bureau  of  Reclamation, 
Burley,  Idaho. 

The  applicant  request  a  permit  to  take 
(capture,  collect,  and  sacrihce)  the  Utah 
valvata  snail  (Valvata  utahensis)  in 
conjunction  with  demographic. 


hydrologic,  and  genetic  research 
throughout  the  range  of  the  species  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-047805 

Applicant:  National  Audubon  Society, 
Honolulu,  Hawaii. 

The  permittee  requests  an  amendment 
to  take  (capture)  short-tailed  albatross 
(Phoebastria  nigripes)  in  conjunction 
with  research  on  various  fishing 
methods,  including  underwater  chutes, 
side-setting,  and  blue-dyed  squid  bait, 
aimed  at  reducing  captiue  of  the  short- 
tailed  albatross  on  Hawaiian  tuna 
longline  vessels  in  Federal  waters  off 
the  State  of  Hawaii  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-067064 

Applicant:  Lindsay  Messett, 
Lakewood,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-067159 

Applicant:  Kristen  Reifel,  San  Diego, 
California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  California  for  the  piu-pose  of 
enhancing  its  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  February  3.  2003. 
Rowan  W.  Gould, 

Deputy  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 
|FR  Doc.  03-4986  Filed  3-3-03;  8.45  am) 

BILUNQ  CODE  4310-5S-P 


DEPARTMENT  OF  THE  rNTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit:  Permits  for  Scientific 
Purposes,  Enhancement  of 
Propagation  or  Survival  (I.e.,  Recovery 
Permits),  and  Interstate  Commerce 
Permits 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  application 
for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  April  3, 
2003. 

ADDRESSES:  U.S.  Fish  and  Wildlife 
Service,  1875  Century  Boulevard,  Suite 
200,  Atlanta,  Georgia  30345  (Attn: 
Victoria  Davis,  Permit  Biologist). 
Telephone:  404/679-4176;  Facsimile: 
404/679-7081. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to  victoria_davis@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  above  (see  FOR  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  comments  to  the  Service  office 
listed  below  (see  ADDRESSES).  Chir 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 


a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice: 

Applicant:  Assistant  Regional 
Director,  Ecological  Services,  Fish  and 
Wildlife  Service,  Southeast  Region, 
Atlanta,  Georgia,  TE697819-2. 

The  applicant  requests  renewal  of  the 
existing  authorization  to  take,  or  remove 
and  reduce  to  possession,  all  wildlife 
and  plant  species  listed  as  threatened  or 
endangered  in  50  CFR  parts  17.11  and 
17.12.  from  throughout  these  species* 
ranges  in  North  Carolina.  South 
Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Tennessee,  Kentucky, 
Arkansas,  Louisiana,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  Activities 
authorized  under  this  permit  are  for  the 
purpose  of  enhancement  of  survival  of 
the  species  which  include  but  are  not 
Umited  to  collection  of  seeds,  leaves, 
stems,  and  rhizomes;  capture,- release, 
and  tracking  using  radio  telemetry;  and 
habitat  disturbance  while  conducting 
population  surveys  and  recovery 
activities. 

Applicant:  National  Park  Service- 
Buffalo  National  River,  Superintendent 
Ivan  D.  Miller.  Harrison.  Arkansas, 
TE065726-0. 

The  applicant  requests  authorization 
to  take  (survey,  captiu«,  and  release)  the 
following  endangered  bats:  Ozark  big- 
eared  bat  [Corynohinus  townsendii 
ingens),  gray  bat  (Myotis  grisescens),  and 
Indiana  bat  (Myotis  sodalis)  while 
conducting  presence/absence  surveys  in 
caves  and  abandoned  mines.  The 
proposed  activities  will  take  place  in  the 
Buffalo  National  River;  Marion,  Searcy, 
Baxter,  and  Newton  Counties,  Arkansas. 

Applicant:  John  M.  Alderman, 
Aquatic  Endangered  Species  Biologist, 
Pittsboro,  North  Carolina,  TE065756-0. 

The  applicant  requests  authorization 
to  take  (siuArey,  captiu^,  release,  and 
collect  relict  shells)  the  following 
species:  Tar  River  spinymussel  (Elliptio 
steinstansana),  James  spinymussel 
(Pleurobema  collina),  dwarf 
wedgemussel  (Alasmidonta  heterodon), 
Appalachian  elktoe  (Alasmidonta 
raveneliana),  littlewing  pearlymussel 
(Pegias  fabula),  Waccamaw  silverside 
(Menidia  extensa).  Cape  Fear  shiner 
(Notropis  mekistocholas),  and  spotfin 
chub  (Cyprinella  monacha).  Take  may 
occur  while  conducting  presence/ 
absence  or  catch-per-unit-effort  surveys. 
The  proposed  activities  will  take  place 
in  all  river  basins  in  North  Carolina  and 
South  Carolina. 

Applicant:  Mississippi  Department  of 
Environmental  Quality,  Phil  Bass,  Pearl, 
Mississippi  TE065948-0. 

The  applicant  requests  authorization 
to  take  (survey,  captiu'e,  release,  and 
collect  relict  shells)  the  following 


species:  Cumberland  combshell 
(Epioblasma  brevidens),  southern 
combshell  (Pleurobema  decisum), 
orangenacre  mucket  (Lampsilis 
perovalis),  black  clubshell  (Pleuroblema 
curtum),  southern  clubshell 
(Pleuroblema  decisum),  flat  pigtoe 
(Pleuroblema  marshalli),  ovate  clubshell 
(Pleuroblema  perovatum),  heavy  pigtoe 
(Pleuroblema  taitianum),  inflated 
heelsplitter  (Potamilum  inflatus), 
Stimipshell  (Quadrula  stapes),  gulf 
sturgeon  (Acipenser  oxyrinchus 
desotoi),  and  bayou  darter  (Etheostoma 
rubrum).  Take  may  occur  while 
conducting  biological  assessment 
activities.  All  species  recognized  as 
threatened  or  endangered  will  be 
released  inunediately.  The  proposed 
activities  will  take  place  throughout  the 
state  of  Mississippi. 

Applicant:  Enviroimiental  Resource 
Analysts,  Inc.,  Joseph  Freda,  Aubiun, 
Alabama  TE065979-0. 

The  applicant  requests  authorization 
to  take  (siuvey,  captvue,  meastue, 
release,  and  collect  relict  shells)  the 
following  species:  eastern  indigo  snake 
(Drymarchon  couperi),  purple 
bankclimber  mussel  (Elliptoideus 
sloatianus),  shiny-rayed  pocketbook 
mussel  (Lampsilis  subangulata),  gulf 
moccasinshell  mussel  (Medionidus 
penicillatus),  and  oval  pigtoe  mussel 
(Pleurobema  pyriforme).  Take  may 
occur  while  conducting  presence/ 
absence  surveys  in  Clay  County, 
Georgia.  All  species  recognized  as 
threatened  or  endangered  will  be 
released  immediately.  The  proposed 
aquatic  activities  will  take  place  in 
small  creeks  of  the  Chattahochee  River, 
including  Drag  Nasty  Creek,  Pataula 
Creek,  Crooked  Creek,  Semy  Branch,  and 
Sandy  Creek.  Gopher  tortoise  burrows 
within  the  project  area  will  be  surveyed 
to  determine  the  presence  of  the  eastern 
indigo  snake. 

Applicant:  U.S.  Forest  Service,  Ozark- 
■  Saint  Francis  National  Forests,  Forest 
Supervisor,  Russellville,  Arkansas 
TE065972-0. 

The  applicant  requests  authorization 
to  take  (survey,  monitor,  capture, 
measxu^.  release,  and  collect  relict 
shells)  the  following  species:  gray  bat 
(Myotis  grisescens),  Indiana  bat  (Myotis 
sodalis),  Ozark  big-eared  bat 
(Corynorhinus  townsendii  ingens),  bald 
eagle  (Haliaeetus  leucocephalas), 
interior  least  tern  (Sterna  antillarum), 
fat  pocketbook  (Potamilus  capax),  ^ 
scaleshell  (Leptodea  leptodon),  pink 
mucket  (Lampsilis  abrupta),  pallid 
stvu^eon  (Scaphirhynchus  albus),  cave 
crayfish  (Cambarus  aculabrum),  cave 
crayfish  (Cambarus  zophonastes). 
Magazine  Moimtain  shagreen 
(Inflectarius  magazinensis),  American 


burying  beetle  (Nicropborus 
americanus),  American  alligator 
[Alligator  mississippiensis),  Geocarpon 
minimum  (Geocarpon).  and  Lesquerella 
filiformis  (Missouri  bladderpod).  Take 
may  occiu-  while  conducting  presence/ 
absence  surveys  and  during  monitoring 
and  management  of  the  populations. 
The  proposed  activities  will  take  place 
oa  the  Ozark-Saint  Francis  National 
Forest;  Baxter,  Benton,  Conway, 
Crawford,  Franklin,  Johnson,  Lee, 
Logan,  Madison,  Newton,  Phillips. 
Searcy,  Stone,  Van  Buren,  Washington, 
and  Yell  Counties,  Arkansas. 

Dated:  February  21,  2003. 
Sam  D.  Hamilton, 
Regional  Director. 
[FR  Doc.  03-4987  Filed  3-3-03;  8:45  am] 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Endangered 
Species  Recovery  Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.).  We,  the 
U.S.  Fish  and  Wildlife  Service,  solicit 
review  and  comment  from  local.  State, 
and  Federal  agencies,  and  the  public  on 
the  following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  April  3,  2003  to  receive  our 
consideration. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
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a  copy  of  such  dociunents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 
Permit  No.  TE-612206 

Applicant:  Robin  Church,  Spring 
Valley,  California., 

The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
siu^eys  throughout  the  range  of  the 
species  in  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-067347 

Applicant:  Crysta  Dickson,  Rancho 
Santa  Marguerita,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-813545 

Applicant:  Brock  Ortega,  Poway, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey  and 
translocate)  the  arroyo  toad  (Bufo 
microscaphus  californicus)  in 
conjunction  with  surveys  throughout 
the  range  of  the  species  in  California  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-067786 

Applicant:  )ohn  W.  Martin, 
Sacramento,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  California 
clapper  rail  [Rallus  hngirostris 
obsoletus),  and  take  (capture,  mark,  and 
release)  the  salt  mouse  harvest  mouse 
{Reithrodontomys  raviventris)  in 
conjunction  with  surveys  throughout 
the  range  of  the  species  in  California  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  TE-067351 

Applicant:  Cynthia  Hopkins,  El 
Cerrito,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
the  longhom  fairy  shrimp  (Bmnchinecta 
longiantenna),  the  Riverside  fairy 
shrimp  (Streptocephalus  wootoni),  the 
San  Diego  fairy  shrimp  (Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
the  range  of  each  species  in  California 


for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-027427 

Applicant:  The  Wildlife  Project, 
Modesto,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
Conservancy  fairy  shrimp  {Branchinecta 
conservatio),  the  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis),  and  the 
vernal  pool  tadpole  shrimp  (Lepidurus 
packardi)  in  conjunction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-027736 

Applicant:  Erik  LaCoste,  Ramona, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
Conservancy  fairy  shrimp  (Branchinecta 
conservatio),  the  longhom  fairy  shrimp 
(Bmnchinecta  longiantenna),  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
(Bmnchinecta  sandiegonensis),  and  the 
vernal  pool  tadpole  shrimp  (Lepidurus 
packardi)  in  conjunction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-063608 

Applicant:  Brian  Lohstroh,  San  Diego, 
Califomia. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
Conservancy  fairy  shrimp  (Branchinecta 
conservatio),  the  longhom  fairy  shrimp 
(Branchinecta  longiantenna),  ihe 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis),  and  the 
vemal  pool  tadpole  shrimp  (Lepidurus 
packardi)  in  conjimction  with  surveys 
throughout  the  range  of  each  species  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-063230 

Applicant:  )im  Rocks,  San  Diego, 
Califomia. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
Conservancy  fairy  slirimp  (Branchinecta 
conservatio),  the  longhom  fairy  shrimp 
(Branchinecta  longiantenna),  the 
Riverside  fairy  shrimp  (Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis),  and  the 
vemal  pool  tadpole  shrimp  (Lepidurus 
packardi)  in  conjunction  with  surveys 
throughout  the  range  of  each  spegies  in 


Califomia  for  the  piurpose  of  enhancing 
their  survival. 

Permit  No.  TE-807078 

Applicant:  Point  Reyes  Bird 
Observatory,  Stinson  Beach,  Califomia. 

The  permittee  requests  an  amendment 
to  take  (locate  and  monitor  nests, 
captiu^,  and  band)  the  Califomia  least 
tem  (Sterna  antillarum  browni)  in 
conjunction  with  monitoring  activities 
in  San  Luis  Obispo  and  Santa  Barbara 
Counties,  Califomia  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-632262 

Applicant:  The  Califomia  Department 
of  Parks  and  Recreation,  San  Luis 
Obispo,  Califomia. 

The  permittee  requests  an  amendment 
to  take  (collect  and  sacrifice)  the  Morro 
shoulderband  snail  (Helminthoglypta 
walkeriana)  in  conjunction  with  genetic 
research  throughout  the  range  of  the 
species  in  Califomia  for  the  purpose  of 
enhancing  its  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  February  14,  2003. 
Rowan  W.  Gould. 

Deputy  Regional  Director,  Region  1,  U.S.  Fish 

and  Wildlife  Service. 

|FR  Doc.  03-4988  Filed  3-3-03;  8:45  am] 

BRIMG  COOe  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WY-040-1610-DS] 

Notica  of  Availability  of  ttw  Draft 
Environmantal  Impact  Statement  for 
the  Snaica  River  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management. 

Interior. . 

ACTION:  Notice  of  AvailabilUy  of  the 

Draft  Environmental  Impact  Statement 

(EIS)  for  the  Snake  River  Resource 

Management  Plan  (RMP),  Teton  County, 

Wyoming. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Management  (BLM)  has  prepared  a  Draft 
RMP/EIS  for  the  Snake  River  planning 
area.  This  planning  effort  addresses  the 
BLM-administered  public  lands  and 
mineral  estate  in  the  vicinity  of  the 
Snake  River  and  the  Town  of  Jackson. 
Teton  Coimty,  Wyoming.  When 
completed,  the  RMP  will  provide 
general  management  direction  for  BLM- 
administered  public  lands  and  mineral 
estate  and  their  uses  in  the  planning 


area.  The  planning  area  contains 
approximately  1,073  acres  of  BLM 
surface/mineral  estate  and  15.123  acres 
of  Federal  mineral  estate  under  private 
siu-face  lands.  The  BLM  administers 
these  lands  through  its  Pinedale  Field 
Office,  Pinedale,  Wyoming,  80  miles 
south  of  Jackson.  The  Draft  EIS  analyzes 
six  alternatives,  ranging  from  continuing 
ciurent  management  (No  Action)  to 
disposing  of  the  BLM-administered 
public  surface  lands. 

When  approved,  the  RMP  will  contain 
land  and  resource  management 
decisions  that  were  deferred  from 
consideration  under  the  Pinedale  RMP 
(EIS/Record  of  Decision  1988).  Because 
the  ownership  status  of  these  tracts  of 
land  was  in  question  during  the 
planning  processes  for  Pinedale  RMP, 
the  BLM  decided  that  a  separate  RMP 
would  be  prepared  for  these  tracts  at  a 
later  date. 

DATES:  Written  comments  on  the  Draft 
EIS  for  the  Snake  River  RMP  will  be 
accepted  for  90  days  following  the  date 
the  Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  of 
the  Draft  EIS  in  the  Federal  Register. 
Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  announced  at  least  15  days  in 
advance  through  public  notices,  media 
news  releases,  or  mailings. 
ADDRESSES:  Written  comments  should 
be  sent  or  hand-delivered  to:  Snake 
River  RMP  Team  Leader,  Bureau  of 
Land  Management,  Pinedale  Field 
Office,  432  South  Mill  Street,  P.O.  Box 
768,  Pinedale,  Wyoming  82941. 
Comments  submitted  by  electronic  mail 
should  be  sent  to: 
pinedale_wymail@blm.gov.  Please 
submit  electronic  comments  as  an  ASCII 
file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption, 
hiclude  "Attn:  Snake  River  RMP"  and 
your  name  and  return  address  in  the 
text  of  the  message.  If  you  do  not  receive 
a  confirmation  of  receipt  message 
notifying  you  that  the  BLM  has  received 
yoiu"  electronic  comments  within  72 
hours  of  electronic  mailing,  please 
contact  the  Pinedale  Field  Office 
directly  by  telephone  at  (307)  367-5300. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 


available  for  public  inspection  in  their 
entirety. 

Copies  of  the  Draft  EIS  for  the  Snake 
River  RMP  are  available  in  the  Pinedale 
Field  Offide  at  the  above  address,  and  at 
the  BLM  Wyoming  State  Office,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82009.  Anyone  wishing  to  be  placed  on 
the  mailing  list  for  the  Snake  River 
planning  effort  should  contact  the 
Pinedale  Field  Office  at  the  above 
address. 

#0R  FURTHER  INFORMATION  CONTACT: 
Priscilla  Mecham,  Field  Manager,  or 
Kellie  Roadifer,  Snake  River  RMP  Team 
Leader,  Pinedale  Field  Office,  Bureau  of 
Land  Management,  at  the  above  address, 
or  at  (307)  367-5300. 
SUPPLEMENTARY  INFORMATION:  The  BLM- 
administered  public  lands  and  mineral 
estate  in  the  planning  area  currently  do 
not  have  an  approved  land  use  plan.  In 
December  1999,  the  BLM  issued  a 
Notice  of  Intent  to  prepare  a  land  use 
plan  for  those  lands  and  mineral  estate 
under  its  jurisdiction.  Upon  approval, 
the  Snake  River  RMP  would  establish 
management  direction  for  the  surface 
and  mineral  estates  and  associated 
resources  under  BLM  administration 
near  Jackson,  Wyoming. 

The  BLM  has  conducted  the  Snake 
River  RMP  process  under  Federal 
regulations  established  to  meet  the 
provisions  of  the  Federal  Land  Policy 
Management  Act  and  National 
Envfronmental  Policy  Act,  at  43  Code  of 
Federal  Regulations  (CFR)  1600  and  40 
CFR  1500-1508,  respectively. 

Public  participation  has  been  sought 
through  scoping,  public  meetings,  and 
surveys  to  ensure  that  this  plaiming 
effort  addresses  all  issues  and  concerns 
from  those  interested  in  the 
management  of  the  public  lands  within 
the  Snake  River  planning  area. 

Based  on  issues  and  concerns  raised 
by  the  public  during  scoping  and,  public 
participation  activities  the  BLM  has 
developed  six  altemative  plans  for 
managing  the  23  parcels  (1,073  acres)  of 
public  land  and  resources  in  the  Snake 
River  valley.  The  BLM's  preferred 
altemative  proposes  disposal  or  transfer 
of  ownership  of  administrative 
responsibilities  for  23  parcels  (1,073 
acres)  of  BLM-administered  public 
lands  to  other  Federal,  State,  or  local 
govenmient  agencies.  The  preferred 
altemative  also  considers  disposal  of  the 
parcels  to  a  private  entity  or  entities 
with  land  conservation  or  open-space 
preservation  interests.  All  mineral  estate 
would  be  retained  in  federal  ownership. 
Sand  and  gravel  mining  would  be 
allowed  imder  certain  circiunstances. 
The  lands  would  be  closed  to  all  other 
mineral  activity.  The  remaining 


alternatives  range  from  continuation  of 
current  management  (No  Action)  to 
varying  combinations  of  preservation, 
protection,  and  development  of  the 
BLM-administered  lands  and  resources 
in  the  planning  area. 

During  the  Snake  River  planning 
process  the  BLM  identified  issues 
associated  with  land  use  and  resource 
management  that  guided  development 
of  the  six  alternatives.  These  key  issues 
include: 

1.  Cooperative  Management 

The  BLM-administered  pubUc  lands 
along  the  Snake  River  are  interspersed 
among  tracts  of  private  and  State  lands. 
With  the  exception  of  three  parcels,  all 
of  the  BLM-administered  parcels  are 
surrounded  or  "landlocked"  by  lands  in 
private  owTiership.  Private  and  State 
lands  in  the  plaiming  area  are  similarly 
bounded  by  Federal  lands  administered 
by  the  following  agencies:  National  Park 
Service — Grand  Teton  National  Park; 
U.S.  Fish  and  Wildlife  Service- 
National  Elk  Refuge;  and  U.S. 
Department  of  Agricultm^  Forest 
Service — Bridger-Teton  National  Forest. 
In  addition,  the  U.S.  Army  Corps  of 
Engineers  administers  the  Snake  River 
channel  and  facilities  associated  with 
flood  control.  Opportimities  for 
cooperative  management  of  surface  uses 
by  various  Federal  and  State  agencies 
include  access  to  private  and 
commercial  river-based  recreation,  land 
ownership  adjustment,  development 
and  maintenance  of  additional  trail- 
based  recreation  activities,  and  such 
activities  as  scientific  study  and 
information  sharing. 

2.  Recreation  Opportunities 

BLM-administered  public  lands  along 
the  Snake  River  are  generally  accessible 
to  the  public  for  recreation  activities. 
Private  recreation  use  is  primarily  by 
Teton  County  residents,  especially  those 
from  the  communities  of  Jackson  and 
Wilson.  There  is  also  substantial 
commercially  outfitted  river  floating, 
with  visitors  from  throughout  the 
United  States  and  from  foreign 
countries.  The  primary  recreation 
activities  are  hiking,  walking,  horseback 
riding,  cross-country  skiing,  picnicking, 
watching  wildlife,  and  river-based 
recreation,  5uch  as  fishing  and  boating. 
At  present,  no  recreation  use  fees  are 
collected  by  the  BLM.  Recreation  use, 
particularly  commercially  outfitted 
floating,  is  increasing.  This  results  in 
increased  crowding,  introduction  of 
noxious  weeds,  and  degradation  of 
riparian  vegetation.  Questions 
addressed  in  the  Snake  River  RMP 
involve  how  best  to  accommodate  the 
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demand  for  recreation  use  of  BLM- 
administered  public  lands. 

3.  Availability  and  Development  of 
Mineral  Materials  for  Construction 

At  present,  there  is  a  small,  localized 
sand  and  gravel  mining  industry  within 
the  planning  area.  These  mineral 
materials  are  needed  primarily  for 
maintenance  of  the  flood  control  levees 
along  the  Snake  River,  and  for  road  and 
building  construction  and  maintenance 
around  the  Jackson  Hole  area.  These 
mineral  materials  are  not  readily 
available  from  other  Federal,  State,  or 
local  government  lands,  nor  are  they 
readily  available  from  private  lands. 
Sand  and  gravel  are  often  trucked  in 
from  outside  the  Jackson  Hole  area  at  a 
higher  cost  to  users.  Questions 
addressed  in  the  Snake  River  RMP 
include  whether  sand  and  gravel  mining 
from  BLM-administered  public  lands 
would  be  appropriate,  and  what 
conditions  would  be  necessary  to 
protect  recreation  opportunities, 
watershed  resources  and  important 
wildlife  habitat. 

4.  Land  Surface  Ownership  Adjustment 

Because  of  the  small  acreage  and 
irregular  shape  of  each  of  the  23  BLM- 
administered  parcels  under 
consideration,  their  scattered  nature, 
and  their  proximity  to  private  real  estate 
of  high  value,  BLM  is  considering 
disposal  or  transfer  of  public  ownership 
or  administration  of  these  parcels. 
Questions  addressed  in  the  Snake  River 
RMP  include  whether  the  parcels 
should  be  retained  in  Federal 
ownership,  how  these  lands  should  be 
administered,  who  should  administer 
the  lands,  and  under  what  criteria 
would  the  parcels  be  evaluated  and 
deiemed  suitable  for  disposal,  if 
appropriate  administration  could  not  be 
established. 

The  Snake  River  RMP  Draft  EIS 
alternative  plans  were  developed  in 
conformance  with  the  BLM's  National 
Fire  Plan  and  the  National  Energy 
Policy  (May  2001).  The  potential  in  the 
Snake  River  RMP  planning  area  for 
development  of  energy  resources  such 
as  oil  and  gas,  coal,  geothermal,  and 
wind  resources  has  been  determined  to 
be  very  low. 

Dated:  November  27,  2002. 
Robert  P.  Henry, 
Acting  Associate  State  Director. 
(PR  Doc.  03-5165  Filed  3-3-03;  12:50  pm] 
WLUNG  COOC  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR ' 
Bureau  of  Land  Management 

[AZ-91 0-0777-26-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  meeting  notice. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC). 

The  business  meeting  will  be  held  on 
March  25,  2003,  at  Cochise  College, 
1025  State  Route  90  in  Benson,  Arizona. 
It  will  begin  at  9:30  a.m.  and  conclude 
at  5  p.m.  The  agenda  items  to  be 
covered  include:  Review  of  the  January 
27,  2003,  meeting  minutes;  BLM  State 
Director's  Update  on  Statewide  Issues; 
Arizona  Statewide  Fire  Plan 
Amendment  and  Planning  Updates, 
BLM  Safford's  Grazing  Monitoring 
Program,  Off- Highway  Vehicle 
"Decision  Tree"  Concept,  status  of  the 
San  Pedro  Grazing  Moratorium,  RAC 
Questions  on  Written  Reports  from  BLM 
Field  Office  Managers;  Update  Proposed 
Field  Office  Rangeland  Resource  Teams, 
Reports  by  the  Standards  and 
Guidances,  Recreation,  Public  Relations, 
Land  Use  Planning,  Wild  Horse  and 
Burro  Working  Groups;  Reports  from 
RAC  members;  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  March  25, 
for  any  interested  publics  who  wish  to 
address  the  Council. 
FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Michael  Taylor, 

Acting  Arizona  State  Director. 

(FR  Doc.  03-4961  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  431&-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-130-1020-PF;  GP3-0098] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 


Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Eastern 
Washington  Resource  Advisory  Council 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  March 
25,  2003,  in  the  conference  room  of  the 
Spokane  District  BLM  Office,  beginning 
at  9  a.m.  The  public  comment  period 
will  begin  at  approximately  10  a.m.  to 
10:30  a.m.  and  the  meeting  will  adjourn 
at  approximately  4  p.m. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Eastern  Washington.  At 
this  meeting,  topics  we  plan  to  discuss 
include: 

•  Interior  Columbia  Basin  Ecosystem 
Management  Project  Status. 

•  Briefing  by  Resource  Advisory 
Council  Chair  on  meeting  with  BLM 
Director. 

•  Agenda  for  Future  Resource 
Advisory  Council  Meetings. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Helm,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spokane, 
Washington,  99212,  or  call  (509)  536- 
1200. 

Dated:  February  26,  2003. 
Joseph  K.  Buesing, 
District  Manager. 
[Fft  Doc.  03-4989  Filed  3-3-03;  8:45  am] 

BILLING  CODE  4310-3»-l> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-020-1010-AC] 

Notice  of  Public  Meeting,  Eastern 
Montana  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Montana,  Billings  and  Miles 
City  Field  Offices,  Interior. 
ACTION:  Notice  of  public  meeting. 


summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Eastern 
Montana  Resource  Advisory  Coimcil 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  April 
11,  2003,  in  Miles  City,  MT  beginning 
at  8  a.m.  When  detennined,  the  meeting 
place  will  be  announced  in  a  news 
release.  The  public  comment  period  will 
begin  at  approximately  11  a.m.  and  the 
meeting  will  adjourn  at  approximately 
3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Jacobsen,  Public  Affairs  Specialist, 
Miles  City  Field  Office,  111  Garryowen 
Road,  Miles  City,  Montana.  59301, 
telephone  (406)  233-2831. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Memagement,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Montana.  At  this 
meeting,  topics  we  plan  to  discuss 
include:  OHV  update;  National  RAC 
meeting;  Weatherman  Draw 
Subcommittee  update;  Oil  and  gas  EIS 
update  and  other  topics  the  council  may 
raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  conunents. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  Icinguage  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  February  25,  2003. 
David  Mcllnay, 
Field  Manager. 
[FR  Doc.  03-5053  Filed  3-3-03;  8:45  am) 

BH.UNG  CODE  4310-«$-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-EU;  HAG-03-0018;  OR 
574581 

NoUce  of  Disclaimer  of  Interest; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice.  ' 


SUMMARY:  Dennis  D.  Ashenfelter,  has 
filed  an  application  on  behalf  of 
Progress  Quarry,  L.L.C.,  for  a  record 
disclaimer  of  interest  from  the  United 
States  pursuant  to  the  authority  of 
section  315  of  the  Federal  Land  Pohcy 
and  Management  Act  of  1976  (43  U.S.C. 
1745),  for  the  following  described  land: 
Willamette  Meridian,  Oregon 

T.  2  S.,  R.  1  W.. 

Sec.  5.  SV2NEV4  and  SEV4 

The  area  described  contains  240.00 
acres  in  Washington  County,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jenny  Liang,  BLM  Oregon/Washington 
State  Office,  P.O.  Box  2965,  Portland, 
Oregon  97208,  503-808-6299. 
SUPPLEMENTARY  INFORMATION:  The  above 
described  land  was  granted  by  the 
United  States  to  the  Oregon  and  « 
California  Rail  Road  Company  by  patent 
No.  1,  dated  May  9, 1871,  piu-suant  to 
the  Act  of  July  25,  1866,  and  June  25, 
1868.  The  patent  contained  the 
statement  excluding  and  accepting  from 
the  ttansfer,  all  mineral  lands  should 
any  such  be  found  to  exist,  but  this 
exception  and  exclusion  according  to 
the  terms  of  the  statute  shall  not  be 
construed  to  include  coal  and  iron 
lands.  The  Bureau  of  Land  Management 
(BLM)  will  determine  if  the  United 
States  has  any  claim  to  the  minerals  in 
the  land  described  above;  whereby, 
issuance  of  the  proposed  recordable 
disclaimer  of  interest  would  remove  a 
cloud  on  the  title  to  the  land.  For  a 
period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  present  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  disclaimer  may  do  so 
by  writing  to  the  Chief,  Branch  of  Realty 
and  Records  Services,  BLM  Oregon 
State  Office.  P.O.  Box  2965,  Portland, 
Oregon  97208.  If  no  objections  are 
received,  the  disclaimer  will  be 
published  shortly  after  the  90  days  lias 
lapsed. 

Roltert  D.  DeViney,  Jr., 

Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  03-5006  Filed  3-3-03;  8:45  am] 

BILLING  CODE  4310-33-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[usrrc  SE-o»-oo6] 

Sunshine  Act  Meeting 

AGENCY:  United  States  International 

Trade  Commission. 

TME  AND  DATE:  March  11,  2003  at  11 

a.m. 


PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  7OI-TA-355  and  731- 
TA-659-660  (Review)  (Remand)  (Grain- 
Oriented  Silicon  Electrical  Steel  irom 
Itcdy  and  Japan) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  views  on  remand  to  the 
U.S.  Court  of  International  Trade  on  or 
before  March  24,  2003). 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  27,  2003.     , 

By  order  of  the  Commission: 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-5182  Filed  2-28-03;  2:08  pm) 
BILLING  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[USITC  SE-03-007] 

Sunshine  Act  Meeting 

AGENCY:  United  States  International 

Trade  Commission. 

TIME  AND  DATE:  March  12,  2003  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-990  (Final)  (Non- 
Malleable  Cast  fron  Pipe  Fittings  from  ^ 
China) — ^briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
March  24,  2003). 

5.  Inv.  Nos.  701-TA-319  and  322  and 
731-TA-573  and  578  (Review) 
(Remand)  (Certain  Cari)on  Steel 
Products  (Cut-to-Length  Plate)  from 
Belgium  and  Germany) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Conunissioners'  views  on  remand  to 
the  U.S.  Court  of  International  Trade  on 
or  before  March  28,  2003.) 
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6.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
folloiving  meeting. 

Issued:  February  27,  2003. 

By  order  of  the  Commission: 
Marilyn  R.  Abbott.      ' 
Secretary  to  the  Commission. 
IFR  Doc.  03-5183  Filed  2-28-03;  2:08  pm] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  Emergency  Notice  of 
Information  Collection  Under  Review: 
New  Bioterrorism  Preparedness  Act: 
Entity/Individual  Information. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
in  accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  March  9,  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  OfHce  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
.  information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
David  M.  Hardy,  Records/Information 
Dissemination  Section.  Federal  Bureau 
of  Investigation,  935  Pennsylvania  Ave. 
NW.,  Washington,  DC  20535,  or  call 
(202)  324-3625. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  T]me  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  form/collection: 
Bioterrorism  Preparedness  Act:  Entity/ 
Individual  Information. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
FD-961  (2-24-03),  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  Other.  Business  or  other  for 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government.  The  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
is  designed  to  prevent  bioterrorism  and 
other  public  health  emergencies.  The 
law  requires  entities  and  persons 
possessing  agents  or  toxins  deemed  to 
be  a  severe  threat  to  human,  animal  or 
plant  health,  or  to  animal  or  plemt 
products,  to  be  registered  with  the 
Secretary  of  Agriculture  or  Secretary  of 
Health  and  Human  Resources.  Under 
the  Act  the  Attorney  General  has  the 
responsibility  to  determine  whether  any 
individual  is  a  restricted  person,  as  that 
term  is  defined  in  18  U.S.C.  175b(d)  or 
is  reasonably  suspectd  by  any  Federal 
law  enforcement  or  intelligence  agency 
of  committing  a  Federal  crime  of 
terrorism,  or  having  knowing 
involvement  with  an  organization  that 
engages  in  domestic  or  international 
terrorism,  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or  an  agent  of  a 
foreign  power.  The  Attorney  General 
delegated  this  responsibility  to  the 
Federal  Bureau  of  Investigation  (FBI). 
The  collection  of  this  information  is 
necessary  for  the  FBI  to  make  the 
required  determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond/reply.  It  is  estimated  20,000 
entities/individuals  will  complete  the 
information  in  approximately  30 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  public  burden 
associated  with  this  application  is 
10,000  hours. 

If  additional  information  is  required 
contact:  Robert  B.  Brjggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW., 
Patrick  Henry  Building,  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  February  26,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  03-4959  Filed  3-3-03;  8:45  am] 

BiLUNG  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

February  20.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by       ' 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693-4129  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington.  DC  20503. 
(202)  395-7316.  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utifity,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Approval,  Exhaust  Gas 
Monitoring,  and  Safety  Requirements 
for  the  Use  of  Diesel-Powered 
Equipment  in  Underground  Coal  Mines. 

OMB  Number:  1219-0119. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Public:  Recordkeeping  and 
Reporting. 

Number  of  Respondents:  114. 

Annual  Responses:  101,944. 

Estimated  Time  Per  Respondent:  0.57 
hours  (34  minutes). 

Total  Burden  Hours:  58,265. 

Total  Annualized  Capital/Startup 
Costs:  $60,492. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $316,140. 

Description:  30  CFR  parts  7,  36,  70, 
and  75  mandate  safety  requirements  in 
three  major  areas  of  concern:  diesel 
engine  design  and  testing  requirements; 
safety  standards  for  the  maintenance 
and  use  of  equipment;  and  exhaust  gas. 
The  information  collection  requirements 
in  these  provisions  are  necessary  to 
protect  the  health  and  safety  of  miners. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  03-5049  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

February  24,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 


calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  e-mail  FQng- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated,       -^ 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  ofReviisw:  Extension  of  a 
currently  approved  collection. 

Agency:  Employee  Benefits  Security 
-Administration  (EBSA). 

Title:  National  Medical  Support 
Notice— Part  B. 

OMB  Number:  1210-0113. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  On  occasion. 

Type  of  Response:  Third  party 
disclosure. 

Number  of  Respondents:  156,000. 

Number  of  Annual  Responses: 
800,000. 

Estimated  Time  Per  Response:  1  hour 
and  47  minutes  for  small  plans  (fewer 
than  10  participants)  and  37  minutes  for 
plans  with  more  than  10  participants. 

Total  Burden  Hours:  530,614. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,216,000. 

Description:  Section  609  of  ERISA  and 
29  CFR  2590.609-2  establish  a  National 
Medical  Support  Notice,  Part  B  of  which 
is  used  to  implement  coverage  of 
children  under  ERISA  covered  group 


health  plans  pursuant  to  "QuaUfied 
Medical  Child  Support  Orders." 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
IFR  Doc.  03-5050  Filed  3-3-03;  8:45  am] 
BILUNG  CODE  4S10-23-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL3-92] 

TUV  Rheinland  of  North  America,  Inc.; 
Application  for  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
applicatioB  of  TUV  Rheinland  of  North 
America,  Inc.,  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 
DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  regular  mail.  (2)  express  or  overnight 
dehvery  service,  (3)  hand  delivery,  (4) 
messenger  service,  or  (5)  FAX 
transmission  (facsimile).  Because  of 
security-related  problems  there  may  be 
a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
(or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery 
service:  Your  comments  must  be 
postmarked  by  March  19,  2003. 

Hand  delivery  and  messenger  service: 
Your  comments  must  be  received  in  the 
OSHA  Docket  Office  by  March  19,  2003. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m. 

Facsimile  and  electronic 
transniission:  Your  comments  must  be 
sent  by  March  19,  2003. 
ADDRESSES:  Regular  mail,  express 
delivery,  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTL3-92, 
Room  N-2625.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procedures  concerning  the 
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delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
notice,  Docket  NRTL3-92,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
comments  and  submissions  in  response 
to  this  notice  on  the  OSHA  Webpage 
http://www.osha.gov.  Accordingly, 
OSHA  cautions  you  about  submitting 
information  of  a  personal  nature  (e.g., 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 
comments  and  submissions  are  received 
and  when  they  are  placed  on  the 
Webpage.  Please  contact  the  OSHA 
Docket  Office  at  (202)  693-2350  for 
information  about  materials  not 
available  through  the  OSHA  Webpage 
and  for  assistance  in  using  the  Webpage 
to  locate  docket  submissions.  Comments 
and  submissions  will  also  be  available 
for  inspection  and  copying  at  the  OSHA 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
or  fax  to (202)  693-1644. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Nicolas,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Room  N3653  at  the 
address  shown  immediately  above  for 
the  program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Ndtice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  TUV  Rheinland  of  North 
America,  Inc.  (TUV),  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  TUV's  expansion 
request  covers  the  use  of  additional  test 
standards.  OSHA's  current  scope  of 
recognition  for  TUV  may  be  found  in 
the  following  informational  web  page: 
http://www.osha-slc.gov/dts/otpca/nrtl/ 
tuv.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  §  1910.7  of 
Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 


and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  OSHA  can  accept  products 
"properly  certified"  by  the  NRTL. 

The  Agency  processes  applications  for 
initial  recognition  or  for  expansion  or 
renewal  of  this  recognition  following 
requirements  in  appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  two  notices  in  the 
Federal  Register  in  processing  an 
application.  In  the  first  notice,  OSHA 
aimounces  the  application  and  provides 
its  preliminary  finding  and,  in  the 
second  notice,  the  Agency  provides  its 
final  decision  on  an  application.  These 
notices  set  forth  the  NRTL's  scope  of 
recognition  or  modifications  of  this 
scope.  We  maintain  an  informational 
web  page  for  each  NRTL,  which  details 
its  scope  of  recognition.  These  pages  can 
be  accessed  from  our  Web  site  at  http:/ 
/www.osha-slc.gov/dts/otpca/nrtl/ 
index.html. 

The  most  recent  notice  published  by 
OSHA  for  TUV's  recognition  covered  a 
renewal  of  recognition,  which  became 
effective  on  March  18,  2002  (67  FR 
12051). 

The  current  address  of  the  testing 
facility  (site)  that  OSHA  recognizes  for 
TUV  is:  TUV  Rheinland  of  North 
America,  Inc.,  12  Commerce  Road, 
Newtown,  Connecticut  06470. 

General  Background  on  the  Application 

TUV  has  submitted  a  request,  dated 
October  16,  2001  (see  Exhibit  28),  to 
expand  its  recognition  to  use  132 
additional  test  standards.  The  NRTL 
Program  staff  has  determined  that  17  of 
the  132  standards  cannot  be  included  in 
the  expansion  because  they  are  not 
"appropriate  test  standards,"  within  the 
meaning  of  29  CFR  1910.7(c).  The  staff 
makes  such  determinations  in 
processing  expansion  requests  from  any 
NRTL.  Therefore,  OSHA  would  include 
115  standards  in  the  expansion,  as  listed 
below.  OSHA  performed  an  on-site 
review  of  the  NRTL  in  June  2002  and 
recommended  the  expansion  in  a  memo 
dated  October  17,  2002  (see  Exhibit  29). 

The  NRTL  Program  staff  found  that  a 
few  of  the  standards  requested  by  TUV 
have  been  withdrawn  or  replaced  by  the 
standards  developing  organization. 
Under  OSHA  policy,  we  can  no  longer 
recognize  the  NRTL  for  such  test 
standards  but  the  NRTL  may  request  or 
OSHA  can  provide  recognition  for 
comparable  test  standards,  i.e.,  other 
appropriate  test  standards  covering 
similar  types  of  product  testing.  The 
appropriate  deletions  and  substitutions 
are  reflected  in  the  listing  below. 


ANSI  Al 7. 5    Elevators  and  Escalator 

Electrical  Equipment 
ANSI  A90.1     Safety  Standard  for  Belt 

Manlifts 
ANSI  C12.1    Code  for  Electricity  Meters 
ANSI  C37.21    Control  Switchboards 
ANSI  Z8.1     Commercial  Laundry  and  Dry- 
cleaning  Equipment  and  Operations 
ANSI/NFPA  72     Installation.  Maintenance, 

and  Use  of  Protective  Signaling  Systems 
UL  44    Rubber-Insulated  Wires  and  Cables 

Thermoset-Insulated  Wires  and  Cables 
UL  45    Portable  Electric  Tools 
UL  50    Enclosures  for  Electrical  Equipment 
UL  62    Flexible  Cord  and  Fixture  Wire 
UL  65    Wired  Cabinets 
UL  69    Electric-Fence  Controllers 
UL  83    Thermoplastic-Insulated  Wires  and 

Cables 
UL  150    Antenna  Rotators 
UL  187    X-Ray  Equipment 
UL  201     Garage  Equipment 
UL  224    Extruded  Insulating  Tubing 
UL  231    Power  Outlets 
UL  234    Low  Voltage  Lighting  Fixtures  for 

Use  in  Recreational  Vehicles 
UL  244A    Solid-state  Controls  for 

Appliances 
UL  291    Automated  Teller  Systems 
UL  294    Access  Control  System  Units 
UL  325    Door.  Drapery,  Gate.  Louver,  and 

Window  Operators  and  Systems 
UL  347    High-Voltage  Industrial  Control 

Equipment 
UL  416    Refrigerated  Medical  Equipment 
UL  427     Refrigerating  Units 
UL  429    Electrically  Operated  Valves 
UL  444    Communications  Cables 
UL  466    Electric  Scales 
UL  467    Electrical  Grounding  and  Bonding 

Equipment 
UL  484    Room  Air  Conditioners 
UL  496    Edison  Base  Lampholders 
UL  498    Attachment  Plugs  and  Receptacles 
UL  508A    Industrial  Control  Panels 
UL  542    Lampholders,  Starters,  and  Starter 

Holders  for  Fluorescent  Lamps 
UL  551     Transformer-Type  Arc-Welding 

Machines 
UL  563    Ice  Makers 
UL  574    Electric  Oil  Heaters 
UL  588    Christmas-Tree  and  Decorative- 
Lighting  Outfits 
UL  603    Power  Supplies  for  Use  with 

Burglar-Alarm  Systems 
UL  606    Linings  and  Screens  for  Use  with 

Burglar-Alarm  Systems 
UL  609    Local  Burglar-Alarm  Units  and 

Systems 
UL  632    Electrically  Actuated  Transmitters 
UL  634    Connectors  and  Switches  for  Use 

with  Burglar- Alarm  Systems 
UL  636    Holdup  Alarm  Units  and  Systems 
UL  639    Intrusion-Detection  Units 
UL  664    Commercial  Dry-Cleaning  Machines 

(Type  IV) 
UL  676    Underwater  Lighting  Fixtures 
Ub  681     Installation  and  Classification  of 

Burglar  and  Holdup  Alarm  Systems 
UL  756    Coin  and  Currency  Changers  and 

Actuators 
'UL773    Plug-In  Locking-Type  Photocontrols 

for  Use  With  Area  Lighting 
UL  773A    Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
UL  813    Commercial  Audio  Equipment 


UL  817    Cord  Sets  and  Power-Supply  Cords 
UL  827    Central  Station  Alarm  Services 
UL  834    Heating,  Water  Supply,  and  Power 

Boilers — Electric 
UL  845    Motor  Control  Centers 
UL  869A    Standard  for  Service  Equipment 
UL  884    Underfloor  Raceways  and  Fittings 
UL  916    Energy  Management  Equipment 
UL917    Clock-Operated  Switches 
UL  924    Emergency  Lighting  and  Power 

Equipment 
UL  983     Surveillance  Cameras  Units 
UL  998    Humidifiers 
UL  1008    Transfer  Switch  Equipment 
UL  1023    Household  Burglar-Alarm  System 

Units 
UL  1029    High-Intensity  Discharge  Lamp 

Ballasts 
UL  1030    Sheathed  Heater  Elements 
UL  1034    Burglary  Resistant  Electric  Locking 

Mechanisms 
UL  1054    Special-Use  Switches 
UL  1076    Proprietary  Burglar-Alarm  Units 

and  Systems 
UL  1077    Supplementary  Protectors  for  Use 

in  Electrical  Equipment 
UL  1086    Household  Trash  Compactors 
UL  1088    Temporary  Lighting  Strings 
LFL  1090    Electric  Snow  Movers 
UL  1097    Double  Insulation  Systems  for  Use 

in  Electrical  Equipment 
UL  1206    Electric  Commercial  Clothes- 
Washing  Equipment 
UL  1241    Junction  Boxes  for  Swimming  Pool 

Lighting  Fixtures 
UL1261     Electric  Water  Heaters  for  Pools 

and  Tubs    • 
UL  1283    Electromagnetic-Interference  Filter 
UL  1286    Office  Furnishings 
UL  1414    Across-the-Line,  Antenna- 
Coupling,  and  Line-by-Pass  Capacitors  for 
Radio-Television-Type  Appliances 
UL  1433    Control  Centers  for  Changing 

Message  Type  Electric  Signs 
UL  1447    Electric  Lawn  Mowers 
UL  1448    Electric  Hedge  Trimmers 
UL  1450    Motor  Operated  Air  Compressors, 

Vacuum  Pumps  and  Painting  Equipment 
UL  1472     Solid-State  Dimming  Controls 
UL1565    Positioning  Devices 
UL  1581     Standard  for  Electrical  Wires, 

Cables,  and  Flexible  Cords 
UL  1610    Central-Station  Burglar- Alarm 

Units 
UL  1637    Home  Health  Care  Signaling 

Equipment 
UL  1638    Visual  Signaling  Appliances 
UL1740    Industrial  Robots  and  Robotic 

Equipment 
UL  1778    Uninterruptible  Power  Supply 

Equipment 
UL  1951     Electric  Plumbing  Accessories 
UL  1993    Self-Ballasted  Lamps  and  Lamp 

Adapters 
UL  1994    Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1996    Duct  Heaters 
UL  2044    Commercial  Closed  Circuit 

Television  Equipment 
UL  2097    Double  Insulation  Systems  for^se 

in  Electronic  Equipment 
UL  2106    Field  Erected  Boiler  Assemblies 
UL  2111     Overheating  Protection  for  Motors 
UL  3044    Surveillance  Closed  Circuit 

Television  Equipment 
UL  60335-2-8    Household  and  Similar 
Electric  Appliances,  Part  2;  Particular 


Requirements  for  Electric  Shavers,  Hair 
Clippers  and  Similar  Appliances 
UL  60335-2-34    Household  and  Similat 
Electrical  Appliances,  Part  2;  Particular 
Requirements  for  Motor-Compressors 
UL  60730-1     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  1: 

General  Requirements 
UL  60730-2-6    Automatic  Electrical 

Controls  for  Household  and  Similar  Use; 

Part  2:  Particular  Requirements  for 

Automatic  Electrical  Pressure  Sensing 

Controls  Including  Mechanical 

Requirements 
UL  60730-2-7    Automatic  Electrical 

Controls  for  Household  and  Similar  Use: 

Part  2:  Particular  Requirements  for  Timers 

and  Time  Switches 
UL  60730-2-lOA    Automatic  Electrical 

Controls  for  Household  and  Similar  Use: 

Part  2:  Particular  Requirements  for  Motor 

Starting  Relays 
UL  60730-2-1 1 A    Automatic  Electrical 

Controls  for  Household  and  Similar  Use; 

Part  2:  Particular  Requirements  for  Energy 

Regulators 
UL  60730-2-1 2 A    Automatic  Electrical 

Controls  for^ousehold  and  Similar  Use; 

Part  2:  Particular  Requirements  for 

Electrically  Operated  Door  Locks 
UL  60730-2-13A     Automatic  Electrical 

Controls  for  Household  and  Similar  Use; 

Part  2:  Particular  Requirements  for 

Humidity  Sensing  Controls 
UL  60730-2-14    Automatic  Electrical 

Controls  for  Household  and  Similar  Use; 

Part  2:  Particular  Requirements  for  Electric 

Actuators 
UL  60730-2-16A    Automatic  Electrical 

Controls  for  Household  and  Similar  Use; 

Part  2:  Particular  Requirements  for 

Automatic  Electrical  Water  Level  Controls 
UL  61058-1     Switch  for  Appliances  for 

Household  and  Similar  Applications 

The  designations  and  titles  of  the 
above  test  standards  were  ciurent  at  the 
time  of  the  preparation  of  this  notice. 

OSHA's  recognition  of  TUV,  or  any 
NRTL,  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  that  fall  within  the  scope  of 
a  test  standard,  but  for  which  OSHA 
standards  do  not  require  NRTL  testing 
and  certification. 

Many  of  the  UL  test  standards  listed 
above  also  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience,  we  use  the 
designation  of  the  standards  developing 
organization  (e.g.,  UL  1008)  for  the 
standard,  as  opposed  to  the  ANSI 
designation  (e.g.,  ANSI/UL  1008).  Under 
our  jM-ocedures,  any  NRTL  recognized 
for  an  ANSI-approved  test  standard  may 
use  either  the  latest  proprietary  version 
of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard.  Contact 


"NSSN"  (http://www.nssn.org),  an 
organization  partially  sponsored  by 
.ANSI,  to  find  out  whether  or  not  a  test 
standard  is  currently  ANSI-approved. 

Existing  Condition 

Ciurently,  OSHA  imposes  the 
following  condition  on  its  recognition  of 
TUV.  This  condition  would  apply  also 
to  the  recognition  of  the  additional  test 
standards  and  applies  solely  to  TUV's 
NRTL  operations.  It  is  in  addition  to  any 
other  condition  that  OSHA  normally 
imposes  in  its  recognition  of  an 
organization  as  an  NRTL. 

TUV  must  have  specific  written  testing 
procedures  in  place  before  testing  products 
covered  by  any  test  standard  for  which  it  is 
recognized  and  must  use  these  procedures  in 
testing  and  certifying  those  products. 

Preliminary  Finding  on  the  Application 

TUV  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  As  mentioned,  in 
connection  with  this  request,  OSHA  has 
performed  an  on-site  review  of  TUV's 
NRTL  testing  facility.  The  NRTL  has 
resolved  any  discrepancies  noted  by  the 
assessor  following  the  review,  and  the 
assessor  factored  such  resolution  into 
the  memo  on  the  recommendation  (see 
Exhibit  29). 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL     • 
Program  staff  has  concluded  that  OSHA 
can  grant  to  TUV  the  expansion  of 
recognition  as  an  NRTL  to  use  tha 
additional  test  standards  listed  above, 
subject  to  the  conditions  as  noted.  The 
staff,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  the  recommendations  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
TUV  Rheinland  of  North  America,  Inc., 
can  meet  the  requirements,  as 
prescribed  by  29  CFR  1910.7,  for  the 
expansion  of  recognition,  subject  to  the 
above  conditions.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  TUV  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comments  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 
provided  above  (see  ADDRESSES),  no 
later  than  the  last  date  for  conmients 
(see  DATES  above).  Should  you  need 
more  time  to  comment,  OSHA  must 
receive  youi  written  request  for 
extension  at  the  address  provided  above 
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no  later  than  the  last  date  for  comments. 
You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
any  extension  to  30  days,  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
TUV's  requests,  the  on-site  review 
reports,  and  all  submitted  comments,  as 
received,  by  contacting  the  Docket 
Office,  Room  N2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address.  Docket  No.  NRTL3-92  contains 
all  materials  in  the  record  concerning 
TUV's  application. 

The  NRTL  Program  staff  will  review 
all  timely  comments,  and  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  TUV's  expansion  request.  The 
Agency  will  make  the  final  decision  on 
granting  the  expansion,  and  in  making 
this  decision,  may  undertake  other 
proceedings  that  are  prescribed  in 
appendix  A  to  29  CFR  1910.7.  OSHA 
will  publish  a  public  notice  of  this  Hnal 
decision  in  the  Federal  Register. 

Signed  at  Washington.  DC.  this  25th  day  of 
February.  2003. 

John  L.  Henshaw, 

Assistant  Secretary. 

[FR  Doc.  03-5051  Filed  3-3-03;  8:45  ain| 

BILUNG  COOC  4S10-26-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-028)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Critical  Care  Iimovations,  Inc., 
having  offices  in  Chantilly,  Virginia,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5.869,238, 
entitled  "Quantitative  Method  of 
Measuring  Metastatic  Activity,"  and  in 
continuations,  divisional  applications, 
and  foreign  applications  corresponding 
to  this  case.  The  5,869,238  patent  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  the  Johnson  Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  March  19,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Cate,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)483-1001. 

Dated:  February  26.  2003. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
|FR  Dbc.  03-5042  Filed  3-3-03;  8:45  am] 
BILLING  COOE  7St<M)1-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  is  soliciting 
public  comments  on  the  proposed 
information  collection  described  below. 
The  proposed  information  collection 
will  be  sent  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  May  5,  2003. 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Director,  Office  of  Grant 
Management,  National  Endovtmient  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  Room  311,  Washington, 
DC  20506,  or  by  e-mail  to: 
sdaisey@neh.gov.  Telephone:  202-606- 
8494. 

SUPPLEMENTARY  INFORMATION:  The 
National  Endowment  for  the  Humanities 
will  submit  the  proposed  information 
collection  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13, 44  U.S.C. 
Chapter  35).  This  notice  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies.  NEH  is 
particularly  interested  in  comments 
which  help  the  agency  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 


appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses.. 

This  Notice  also  lists  the  following 
information: 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  National  Endowment  for  the 
Humanities. 

Title  of  Proposal:  Generic  Clearance 
Authority  for  the  National  Endowment 
for  the  Humanities. 

OMB  Number:  3 1 36-01 34. 

Affected  Public:  Applicants  to  NEH 
grant  programs,  reviewers  of  NEH  grant 
applications,  and  NEH  grantees. 

Total  Respondents:  10,670. 

Frequency  of  Collection:  On  occasion. 

Total  Responses:  10,670. 

Average  Time  per  Response:  Varied 
according  to  type  of  information 
collection. 

Estimated  Total  Burden  Hours:  91,412 
hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Lynne  Muiuon, 

Deputy  Chairman. 

|FR  Doc.  03-5012  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  7S36-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Sutmiission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agejtcy  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 
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2.  The  title  of  the  information 
collection:  Billing  Instructions  for  NRC 
Cost  Type  Contracts. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  Monthly  and  on  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  contractors. 

6.  An  estimate  of  the  number  of 
annual  responses:  2,140. 

7.  The  estimated  number  of  annual 
respondents:  55. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,070  (754  hours 
billing  burden  +  316  hours  license  fee 
recovery  cost  burden). 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  The  NRC  Division  of 
Contracts  in  administering  its  contracts 
provides  Billing  Instructions  for  its 
contractors  to  follow  in  preparation  of 
invoices.  These  instructions  stipulate 
the  level  of  detail  in  which  supporting 
data  must  be  submitted  for  NRC  review. 
The  review  of  this  information  ensures 
that  all  payments  made  by  NRC  for  valid 
and  reasonable  costs  are  in  accordance 
with  the  contract  terms  and  conditions. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.ruv.gov/public-involve/ 
doc-comment/omb/index.html.  The 
docimient  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directedto  the  OMB  reviewer  listed 
below  by  April  3,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0109), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395^3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  301-415-7233. 

Dated  in  Rockville,  Maryland,  this  25th 
day  of  February.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-5026  Filed  3-3-03:  8:45  am) 

BHJJNa  COOe  7990-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237,  50-249, 50-254,  and 
50-265] 

Exelon  Generation  Company,  LLC, 
Dresden  Nuqiear  Power  Station,  Units 
2  and  3,  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2;  Notice  of 
Acceptance  for  Doclcetlng  of 
Application  and  Notice  of  Opportunity 
for  a  Hearing  Regarding  Renewal  of 
Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29.  and  DPR-30  for 
an  Additional  20- Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29,  and  DPR-30  for 
the  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  and  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
respectively.  Renewal  of  the  licenses 
would  authorize  the  applicant  to 
operate  each  of  the  facilities  for  an 
additional  20  years  beyond  the  period 
specified  in  the  current  operating 
licenses  period.  The  current  operating 
licenses  for  the  Dresden  Nuclear  Power 
Station,  Units  2  and  3,  expire  on 
December  22,  2009,  and  January  12, 
2011,  respectively.  Both  of  the  current 
operating,licenses  for  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
expire  on  December  14,  2012. 

On  January  3,  2003,  the  Commission 
received  an  application  from  the  Exelon 
Generation  Company,  LLC,  filed 
pursuant  to  section  104b  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  part  54,  to  renew  Operating  License 
Nos.  DPR-19,  DPR-25,  DPR-29,  and 
DPR-30  for  the  Dresden  Nuclear  Power 
Station,  Units  2  and  3,  and  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  respectively.  A  notice  of  receipt 
of  application,  "Exelon  Generation 
Company,  LLC;  Dresden  Nuclear  Power 
Station,  Units  2  and  3;  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2; 
notice  of  receipt  of  application  for 
renewal  of  Facility  Operating  License 
Nos.  DPR-19,  DPR-25,  DPR-29,  and 
DPR-30  for  an  additional  20-year 
period,"  was  published  in  the  Federal 
Register  on  January  30,  2003  (68  FR 
4800). 

The  Commission's  staff  (the  staff)  has 
determined  that  the  Exelon  Generation 
Company  has  submitted  information  in 
accordance  with  10  CFR  54.19,  54.21, 
54.22,  54.23,  and  51.53(c)  that  is 
complete  and  acceptable  for  docketing. 
The  current  Docket  Nos.  50-237,  50- 
249,  50-254,  and  50-265  for  Operating 
Ucense  Nos.  DPR-19,  DPR-25,  DPR-29, 
and  DPR-30,  respectively  will  be 


retained.  The  docketing  of  the  renewal 
application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  Commission  will 
have  made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  Commission  will  issue  a 
renewed  license  on  the  basis  of  its 
review  if  it  finds  that  actions  have  been 
identified  and  have  been  or  will  be 
taken  with  respect  to  (1)  managing  the 
effects  of  aging  during  the  period  of 
extended  operation  on  the  functionality 
of  structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  Commission  will 
prepare  an  environmental  impact 
statement  that  is  a  supplement  to 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants"  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  environmental  scoping  process, 
the  staff  intends  to  hold  public  scoping 
meetings.  Detailed  information 
regarding  these  meetings  will  be 
included  in  a  future  Federal  Register 
notice.  The  Commission  also  intends  to 
hold  public  meetings  to  discuss  the 
license  renewal  process  and  the 
schedule  for  conducting  the  review.  The 
Commission  will  provide  prior  notice  of 
these  meetings.  As  discussed  further 
herein,  in  the  event  that  a  hearing  is 
held,  issues  that  may  be  litigated  will  be 
confined  to  those  pertinent  to  the 
foregoing. 

Within  30  days  from  the  date  of 
publication  of  this  Federal  Register 
notice,  the  applicant  may  file  a  request 
for  a  hearing,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
v\rith  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714. 

The  most  recent  version  of  tide  10  of 
the  Code  of  Federal  Regulations, 
published  January  1 ,  2002, 
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inadvertently  omitted  the  last  sentence 
of  10  CFR  2.714(d)  and  subparagraphs 
(d)(1)  and  (2),  regarding  petitions  to 
intervene  and  contentions.  Those 
provisions  are  extant  and  still 
applicable  to  petitions  to  intervene. 
Those  provisions  are  as  follows: 

In  all  other  circumstances,  such  ruling 
body  orofficer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a 
request  for  hearing,  consider  the  following 
factors,  among  other  things:  (i)  the  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding,  (ii)  The 
nature  and  extent  of  the  petitioners  property, 
financial,  or  other  interest  in  the  proceeding, 
(ill)  The  possible  effect  of  any  order  that  may 
be  entered  in  the  proceeding  on  the 
petitioner's  interest. 

(2)  The  admissibility  of  a  contention, 
refuse  to  admit  a  contention  if:  (i)  The 
contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of 
this  section;  or  (ii)  The  contention,  if  proven, 
would  be  of  no  consequence  in  the 
proceeding  because  it  would  not  entitle 
petitioner  to  relief. 

Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,  which  is 
available  at  the  Commission's  Public 
Document  Room  (FDR),  11555  Rockville 
Pike  (first  floor)  Rockville,  Maryland, 
and  on  the  Commission's  Web  site  at 
http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  If  a  request 
for  a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  will  rule  on  the  request(s) 
and/or  petition(s),  and  the  Secretary  or 
the  designated  Atomic  Safety  and 
Licensing  Board  will  issue  a  notice  of 
hearing  or  an  appropriate  order.  In  the 
event  that  no  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  may, 
upon  completion  of  its  evaluations  and 
upon  making  the  findings  required 
under  10  CFR  parts  51  and  54.  renew 
the  licenses  without  further  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth,  with  particularity,  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 


in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the.  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  pMition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specific  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  by  the  above  date. 
Because  of  the  continuing  disruptions  in 


delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  leave  to  intervene  and 
request  for  hearing  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and. 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Mr.  John  L.  Skolds. 
President  and  Chief  Nuclear  Officer, 
Exelon  Generation  Company,  LLC,  4300 
Winfield  Road.  Warrenville.  IL  60555. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
thiat  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l){i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  on  the 
Commission's  Web  page  at  http:// 
www.nrc.gov.  A  copy  of  the  application 
is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  from  the  Publicly 
Available  Records  (PARS)  component  of 
the  NRC's  Agencywide  Documetits 
Access  and  Management  System 
(ADAMS)  under  accession  number 
ML030090359.  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/reading-rm/adams.html. 
In  addition,  the  application  is  available 
on  the  NRC  Web  page  at  http:// 
www.nrc.gov/reactors/operating/ 
licensing/renewal/applications.html, 
while  the  applicatioR  is  under  review. 
The  staff  has  verified  that  a  copy  of  the 
license  renewal  application  is  also 
available  to  local  residents  near  the 
Dresden  Nuclear  Power  Station  at  the 
Morris  Public  Library  in  Morris.  Illinois, 
and  at  the  Coal  City  Public  Library  in 
Coal  City.  Illinois.  For  local  residents 
near  the  Quad  Cities  Nuclear  Power 
Station,  the  license  renewal  application 
is  available  at  the  River  Valley  District 
Library  in  Port  Byron.  Illinois,  the 
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Cordova  District  Library  in  Cordova, 
Illinois,  and  at  the  Davenport  Public 
Library  in  Davenport,  Iowa. 

Dated  in  Rockville,  Maryland,  this  26th 
day  of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-5025  Filed  3-3-03;  8:45  am) 
BUMG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-2259]     , 

Notice  of  Amendment  Request  for 
Patlifinder  Mining  Company  To  Revise 
a  Site-Reciamation  Milestone  In 
License  No.  SUA-672  for  the  Lucky  Mc 
Site  Gas  Hills,  Wyoming,  and 
Opportunity  To  Provide  Comments  and 
To  Request  a  Hearing 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  December  5,  2002,  as 
supplemented  by  an  e-mail  received 
February  3,  2003.  a  request  from 
Pathfinder  Mining  Company  to  amend 
License  Condition  (LC)  61A(3)  and 
61B{1)  of  Source  Material  License  SUA- 
672  for  the  Lucky  Mc  Site.  The  license 
amendment  request  proposes  to  modify 
LC  61A(3)  to  change  the  completion 
date  for  radon  barrier  placement  to 
December  31,  2004,  a  delay  of  two  years, 
and  to  modify  LC  6lB(l)  to  change  the 
target  completion  date  for  the  erosion 
protection  placement  to  December  31, 
2004,  a  delay  of  two  years. 

n.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regidatoiy 
Conunission,  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  MD  20852,  fit)m  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays. 


m.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  imder  the  provision  of  10 
CFR  part  2,  subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  of 
Materials  and  Operator  Licensing 
Proceedings."  of  NRC's  rules  and 
practice  for  doinestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a).  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852;  or 
'  (2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Conunission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  email  to 
hearingdocket@nrc.gov.  

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Pathfinder  Mining 
Company.  935  Pendell  Boulevard  PO 
Box  730  Mills.  Wyoming  82664, 
Attention:  Tom  Hardgrove;  and 

(2).  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
of  continuing  disruptions  in  the 
delivery  of  mail  to  United  States* 
Government  offices,  it  is  requested  that 
requests  for  hearing  also  be  transmitted 
to  the  Office  of  the  General  Counsel, 
either  by  means  of  fecsimile 
transmission  to  (301}-415-3725,  or  by  e- 
mail  to  OGCMailCenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding. 


including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circiunstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

IV.  Other  InfiDrmation 

Pathfinder's  request  to  amend  LC 
61A(3)  and  61B(1)  of  Source  Material 
License  SUA-672,  which  describes  the 
proposed  changes  to  the  license 
condition,  and  the  reason  for  the 
request,  is  being  made  available  for 
public  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS  Accession  Numbers: 
ML023440222  and  ML030410500). 
Dociunents  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Michael  Raddatz,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33.  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6334;  Fax: 
(301)  415-5390. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  February.  2003. 
For  the  Nuclear  Regulatory  Commission 

Daniel  M.  Gillen. 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  03-5027  Filed  3-3-03;  8:45  am) 

BtLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6622] 

Notice  of  Amendment  Request  for 
Pattifinder  Mining  Company  To  Revise 
a  Site-Reclamation  Milestone  in 
License  No.  SUA-442  for  the  Stiiriey 
Basin  Site,  Wyoming,  and  Opportunity 
To  Provide  Comments  and  To  Request 
a  Hearing 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  has  received,  by 
letter  dated  December  26.  2002,  as 
supplemented  by  an  e-mail  received 
February  3.  2003,  a  request  from 
Pathfinder  Mining  Company  to  amend 
License  Condition  (LC)  50A(3)  &  50B(1) 
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of  Source  Material  License  SUA-442'for 
the  Shirley  Basin  Site.  The  license 
amendment  request  proposes  to  modify 
LC  50A(3)  to  change  the  completion 
date  for  radon  barrier  placement  to 
December  31.  2006,  a  delay  of  two  years, 
and  to  modify  LC  50B{1)  to  change  the 
target  completion  date  for  the  erosion 
protection  placement  to  December  31. 
2006.  a  delay  of  one  year. 

n.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  OfJRce  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  MD  20852.  from  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays. 

m.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provision  of  10 
CFR  part  2.  subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  of 
Materials  and  Operator  Licensing 
Proceedings,"  of  NRC's  rules  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD  20852-0001;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 


415-1101,  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  rtiust  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Pathfinder  Mining 
Company.  935  Pendell  Boulevard  P.O. 
Box  730  Mills.  Wyoming  82664, 
Attention:  Tom  Hardgove;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852-0001.  or  by  mail  addressed 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Govenmient 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the  Office 
of  the  General  Coimsel,  either  by  means  ■ 
of  facsimile  transmission  to  301-415- 
3725,  or  by  e-mail  to 
OGCMailCentei^nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

rV.  Other  Information 

Pathfinder's  request  to  amend  LC 
50A(3)  and  LC  50B(1)  of  Source  Material 
License  SUA-442,  which  describes  the 
proposed  changes  to  the  license 
condition,  and  the  reason  for  the 
request,  is  being  made  available  for 
public  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nv.gov/reading-nn/adams.html 
(ADAMS  Accession  Numbers: 
ML030030172  and  ML030410500). 
Docimients  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Michael  Raddatz,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  DC  20555- 


0001.  Telephone:  (301)  415-6334;  Fax: 
(301)415-5390. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  February,  2003. 
For  the  Nuclear  Regulatory  Commission. 

Daniel  M.  Gillen, 

Chief.  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  03-5028  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice 

AGENCY  Nuclear  Regulatory 

Commission. 

DATES:  Weeks  of  March  3, 10. 17.  24.  31, 

April  7. 2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  3.  2003 

Monday.  March  3.  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Material  Safety  and 
Safeguards  (NMSS)  Programs— Waster 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243). 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov. 

2  p.m.  Discussion  of  Security  Issues 
(Closed— Ex.  1) 

Week  of  March  10,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  10,  2003. 

Week  of  March  17,  2003— Tentative 

Thursday,  March  20,  2003  . 

10  a.m.— Briefing  on  Status  of  Office  of 
Nuclear  Security  and  Incident 
Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — Ex. 
1) 

2  p.m. — Discussion  of  Management 
Issues  (Closed — Ex.  2) 

Week  of  March  24.  2003— Tentative 

Thursday.  March  27.  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Regulatory  Research  (RES) 
Programs.  Performance,  and  Plans 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov. 

Week  of  March  31,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  31.  2003. 
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"  Week  of  April  7,  2003— Tentative 
Friday.  April  11.  2003 

9  a.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins.  301-415-7360) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov. 

12:30  p.m. — Discussion  of  Management 
Issues  (Closed — Ex.  2) 


*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Conunission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  February  27,  2003. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-5167  Filed  2-28-03;  2:08  pm] 

BILUNG  COOE  7590-01-41 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 


consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  fi-om.  February  7. 
2003.  through  February  20.  2003.  The 
last  biweekly  notice  was  published  on 
February  18,  2003  (68  FR  7810). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Conunission's  regidations  in 
10  CFR  50^92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  exabiple.  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  ofccur  very  infrequently. 

Written  comments  may  lie  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S'.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 


0001 .  and  should  cite  the  publication 
date  and  page  number  of  this  Federal  . 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Conunission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  April  3.  2003,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  iptervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,* 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic      . 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ doc-collections/ cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  die  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuar>'  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  29,  2002. 
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following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property!  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  hi  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  materied  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington:  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor).  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  meems  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  sQso  be 
sent  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
FDR.  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
•  Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be   • 
accessible  from  the  Agencywide 


Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-nn/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 


AmerGen  Energy  Company.  LLC,  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station.  Unit  1  (TMI-1).  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  January 
14, 2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  TMI-1  Technical  Specification 
Sections  3.8.9,  3.15.2,  and  4.12.2,  and 
the  associated  Bases  to  delete  the 
requirements  for  the  Reactor  Building 
Purge  Air  Treatment  System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  prot)abiiity  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  change  will  delete  the  existing 
Technical  Specifications  3.15.2  and  4.12.2 
and  revise  Technical  Specification  3.8.9.  The 
proposed  change  does  not  impact  nor  change 
the  physical  configuration  of  any  system, 
structure  or  component,  nor  does  it  change 
the  manner  in  which  any  system  is  operated. 
Any  change  to  the  system  design  will  be 
evaluatedjn  accordance  with  the 
requirements  of  10  CFR  50.59.  Failure  of  the 
system  will  neither  initiate  any  type  of 
accident  nor  increase  the  severity  of  the 
consequences  of  an  accident  previously 
evaluated.  Previously  approved  analyses  of 
the  dose  consequences  of  the  accidents 
described  in  the  TMI  Unit  1  UFSAR 
[Updated  Final  Safety  Analysis  Report)  are 
not  affected  by  the  proposed  change  and  dose 
consequences  remain  below  the  limits  of  10 
CFR  50.67  without  the  operation  of  the 
Reactor  Building  Purge  Air  Treatment  System 
fan  and  filter  components.  The  Reactor 
Building  Purge  Air  Treatment  System  fan  and 
filter  components  are  not  required  for 
mitigation  of  any  accident  as  described  in  the 
TMI  Unit  1  UFSAR.  Reactor  Building  purge 
operations  will  continue  to  be  conducted  in 
accordance  with  the  existing  plant 
administrative  controls,  which  will  ensure 
the  limits  of  10  CFR  part  50  Appendix  I  are 
met. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  activity  will  delete  sections  of  the 
Technical  Specifications  applicable  to  the 
Reactor  Building  Purge  Air  Treatment  System 
fan  and  filter  components.  The  proposed 
change  does  not  physically  alter  any  system, 
structure  or  component.  Any  change  to  the 
system  design  will  be  evaluated  in 
accordance  with  10  CFR  50.59.  The  proposed 
change  will  not  cause  the  Reactor  Building 
Purge  Air  Treatment  System  to  operate 
outside  of  its  existing  design  basis.  There  will 
be  no  impact  to  any  operational  feature  of  the 
system  or  any  procedures  that  control  its 
operation  that  could  result  in  a  new  or 
different  failure  mode.  The  design  basis  of 
the  Reactor  Building  Purge  Air  Treatment 
System  as  currently  described  in  the  TMI 
Unit  1  UFSAR  is  not  revised. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  deletion  of  Technical  Specification 
Sections  3.15.2  and  4.12.2  and  the  revision 
of  Technical  Specification  3.8.9  will  not 
impact  the  operation  of  the  Reactor  Building 
Purge  Air  Treatment  System.  The  proposed 
change  will  not  cause  the  system  to  be  placed 
in  a  configiuation  outside  of  its  design  basis. 
The  proposed  change  will  not  reduce  the 
margin  of  safety  of  any  safety  related  system. 
Reactor  Building  purge  operations  will 
continue  to  be  conducted  in  accordance  with 
existing  plant  administrative  controls,  which 
will  ensure  the  limits  of  10  CFR  part  50 
appendix  I  are  met.  The  system  will  continue 
to  he  operable  in  accordance  with  applicable 
plant  operating  procedures. 

The  system  will  also  continue  to  be  tested 
and  maintained  under  periodic  operations 
surveillance  and  the  TMI  Unit  1  Preventive 
Maintenance  Program. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J, 
Cullen,  Jr.,  Esquire,  Vice  President, 
General  Counsel  and  Secretary,  Exelon 
Generation  Company,  LLC,  300  Exelon 
Way,  Kennett  Square,  PA  19348. 

NBC  Section  Chief:  Richard  J.  Laufer. 

Exelon  Generation  Company,  LLC, 
Docket  No.  '50-237,  Dresden  Nuclear 
Power  Station,  Unit  2,  Grundy  County, 
Illinois 

Date  of  amendment  request:  January 
31,  2003. 


Description  of  amendment  request* 
The  proposed  amendments  would 
revise  the  safety  limit  minimum  critical 
power  ratio  for  Unit  2  for  two  loop 
operation  and  for  single  loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established 
consistent  with  NRC  [Nuclear  Regulatory 
Commission]  approved  methods  to  ensure 
that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  The  proposed  change 
conservatively  establishes  the  safety  limit  for 
the  minimum  critical  power  ratio  (SLMCPR) 
for  Dresden  Nuclear  Power  Station  (DNPS), 
Unit  2,  Cycle  18  such  that  the  fuel  is 
protected  during  normal  operation  and 
during  any  plant  transients  or  anticipated 
operational  occurrences  (AOOs).    . 

Changing  the  SLMCPR  does  not  increase 
the  probability  of  an  evaluated  accident.  The 
change  does  not  require  any  physical  plant 
modifications,  physically  affect  any  plant 
components,  or  entail  changes  in  plant 
operation.  Therefore,  no  individual 
precursors  of  an  accident  are  affected. 

The  proposed  change  revises  the  SLMCPR 
to  protect  the  fuel  during  normal  operation 
as  well  as  during  any  transients  or 
anticipated  operational  occurrences. 
Operational  limits  will  be  established  based 
on  the  proposed  SLMCPR  to  ensure  that  the 
SLMCPR  is  not  violated  during  all  modes  of 
operation.  This  will  ensure  that  the  fuel 
design  safety  criteria  (i.e.,  that  at  least  99.9% 
of  the  fuel  rods  dp  not  experience  transition 
boiling  during  normal  operation  and 
anticipated  operational  occurrences]  is  met. 
Since  the  operability  of  plant  systems 
designed  to  mitigate  any  consequences  of 
accidents  has  not  changed,  the  consequences 
of  an  accident  previously  evaluated  are  not 
expected  to  increase. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  The  proposed 


change  does  not  involve  any  modifications  of 
the  plant  configuration  or  allowable  modes  of 
operation.  The  proposed  change  to  the 
SLMCPR  assures  that  safety  criteria  are 
maintained  for  DNPS,  Unit  2.  Cycle  18. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  -previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  value  of  the  proposed  SLMCPR 
provides  a  margin  of  safety  by  ensuring  that 
no  more  than  0.1%  of  the  rods  are  expected 
to  be  in  lx)iling  transition  if  the  MCPR  limit 
is  not.violated.  The  proposed  change  will 
ensure  the  appropriate  level  of  fuel 
protection.  Additionally,  operational  limits 
will  be  established  based  on  the  proposed 
SLMCPR  to  ensure  that  the  SLMCPR  is  not 
violated  during  all  modes  of  operation.  This 
will  ensure  that  the  fuel  design  safety  criteria 
(i.e..  that  at  least  99.9%  of  the  fuel  rods  do 
not  experience  transition  boiling  during 
normal  operation  as  well  as  AOOs)  are  met.  . 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
December  20,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
an  administrative  change  to  Technical 
Specification  (TS)  Sections  6.7,  6.14, 
and  6.15  by  replacing  "Station  Review 
Board"  to  "Plant  Operations  Review 
Committee"  to  be  consistent  with  the 
name  for  this  type  of  onsite  review 
committee  that  is  used  at  other 
FirstEnergy  Nuclear  Operating  Company 
plants.  Additionally,  the  proposed 
amendment  woidd  make  an 
administrative  change  to  TS  6.8  to 
update  the  version  of  Regulatory  Guide 
1.33  referenced  in  that  Section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
th6  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  administrative  changes  do  not  affect 
any  existing  limits,  and  accident  initial 
conditions,  probability,  and  assumptions 
remain  asf  previously  analyzed.  The  proposed 
change  to  the  name  of  the  onsite  review 
committee  or  the  version  of  the  Regulatory 
Guide  will  have  no  significant  effect  on 
accident  initiation  frequency.  The  proposed 
changes  do  not  invalidate  the  assumptions 
used  in  evaluating  the  radiological 
consequences  of  any  accident.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  irt  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  are  administrative 
and  do  not  introduce  any  new  or  different 
accident  initiators.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  are  administrative 
and  will  not  have  a  significant  effect  on  any 
margin  of  safety.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above.  FENOC  concludes  that 
the  proposed  amendment  presents  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c),  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  January 
14, 2003. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  for  the  control  room  emergency 
ventilation  system  (CREVS)  such  that 
movement  of  irradiated  fuel  assemblies 
will  be  allowed  to  commence  with  one 
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CREVS  pressurization  train  inoperable, 
provided  the  appropriate  TS  Action 
requirements  are  implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated 

[Cook  Nuclear  Plant)  CNP  TS  3.0.4  requires 
that  TS  limiting  conditions  for  operation  be 
met  without  reliance  on  the  Action 
statements  prior  to  entering  an  Applicability 
condition.  The  proposed  change  to  the  CNP 
CREVS  TS  to  allow  an  exception  to  TS  3.0.4 
during  movement  of  irradiated  fuel 
assemblies  does  not  affect  any  accident 
initiators  or  precursors.  The  CREVS  function 
is  purely  mitigative.  There  is  no  design  basis 
accident  that  is  initiated  by  a  failure  of  the 
CREVS  function.  An  exception  to  TS  3.0.4 
will  not  create  any  adverse  interactions  with 
other  systems  that  could  result  in  initiation 
of  a  design  basis  accident.  Therefore,  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

Consequences  of  an  Accident  Previously 
Evaluated 

The  accident  consequence  that  is  relevant 
to  the  proposed  change  is  the  dose  to  control 
room  personnel  from  a  fuel  handling 
accident.  The  CNP  licensing  basis  analysis  of 
a  fuel  handling  accident  has  determined  that 
the  dose  would  be  within  the  applicable 
limits  of  GDC  19.  The  current  TS  specify 
actions  to  be  taken  if  one  CREVS 
pressurization  train  is  inoperable  during 
movement  of  irradiated  fuel  assemblies. 
These  actions  provide  assurance  that  the 
CREVS  will  perform  its  mitigating  function 
as  assumed  in  the  accident  analysis.  Since 
the  proposed  change  will  continue  to  require 
these  actions,  the  fuel  handling  accident 
analysis  will  remain  valid.  Therefore,  the 
consequences  of  an  accident  previously 
analyzed  are  not  significantly  increased. 

In  summary,  the  probability  of  occurrence 
and  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
ipvaluated? 

Response:  No 

The  proposed  change  does  not  create  any 
new  or  different  accident  initiators  or 
precursors.  The  option  to  commence 
movement  of  irradiated  fuel  assemblies  while 
relying  on  the  provisions  of  the  Action 
statement  does  not  affect  the  manner  in 
which  any  accident  begins.  The  proposed 
change  does  not  create  any  new  accident 
scenarios  and  does  not  change  the  interaction 


between  the  CREVS  and  any  other  system. 
Thus,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No 

The  margin  of  safety  associated  with  the 
proposed  change  is  that  associated  with  the 
applicable  control  room  dose  limit  specified 
by  GDC  19.  The  proposed  change  will 
continue  to  require  actions  that  assure  the 
dose  to  control  room  personnel  determined 
by  the  fuel  handling  accident  analysis 
remains  valid.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  margin  of  safety. 

In  summary,  based  upon  the  above 
evaluation,  [Indiana  Michigan  Power]  I&M 
has  concluded  that  the  proposed  change 
involves  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c),  and,  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  {lazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq..  500  Circle  Drive, 
Buchanan.  MI  49107. 

NRC  Section  Chief:  L.  Raghavan. 

South  Carolina  Electric  B-  Gas  Company, 
-South  Carolina  Public  Service 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1. 
Fairfield  County,  South  Carolina 

Date  of  amendment  request:  January 
14,  2003. 

Description  of  amendment  request: 
The  proposed  one-time  change  revises 
the  steam  generator  inservice  inspection 
frequency  requirements  in  Technical 
Specification  4.4. 5. 3. a  for  V.C.  Summer 
Nuclear  Station  (VCSNS)  immediately 
after  refueling  outage  RF-12.  The 
change  would  allow  a  58-month 
maximum  inspection  interval  after  two 
inspections  resulting  in  C-1 
classification,  rather  than  a  40-month 
maximum  inspection  interval.  This 
change  is  proposed  to  eliminate 
premature/unnecessary  steam  generator 
inspections,  due  to  a  shortened 
operating  cycle,  which  will  result  in 
significant  dose  and  schedule  impacts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  one-time  extension  of  the 
Technical  Specification  inspection  interval 
does  not  involve  changing  any  structure, 
system  or  component  or  affect  plant 
operations.  It  is  not  an  initiator  of  any 
accident  and  does  not  change  any  FSAR 
[Final  Safety  Analysis  Report)  safety 
analyses.  As  such,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Probability  of  an  Accident 

The  VCSNS  Steam  Generator  Management 
Program  includes  provisions  that  are  more 
rigorous  than  existing  Technical 
Specification  requirements.  The  topics 
addressed  by  the  program  include: 

•  Steam  generator  performance  criteria, 
including  a  reduced  operational  leakage 
limit. 

•  Steam  generator  repair  criteria  and  repair 
methods. 

•  Steam  generator  inspections  that  include 
Degradation  Assessments,  Condition 
Monitoring  Assessments,  and  Operational 
Assessments. 

•  NDE  [nondestructive  examination] 
technique  requirements. 

The  results  of  the  above  program 
requirements  demonstrated  that  all 
performance  requirements  were  met  during 
Refuel  12. 

Consequences  of  an  Accident 

The  consequences  of  design  basis  accidents 
are.  in  part,  functions  of  the  specific  activity 
in  the  primary  coolant  and  the  primary  to 
secondary  ieaikage  rates  resulting  from  an 
accident.  Therefore,  limits  are  included  in 
the  Technical  Specifications  for  operational 
leakage  and  for  specific  activity  in  the  reactor 
coolant  to  ensure  the  plant  is  operated  in  its 
analyzed  condition. 

The  VCSNS  program  requires  a  150-gallon 
per  day  per  steam  generator  limit  for  leakage 
prior  to  an  accident.  This  limit  is  a  reduction 
in  the  current  Technical  Specification  value. 
The  post  accident  leak  rate  remains  at  the 
same  value  assumed  by  the  accident  analysis 
(1  gallon  per  minute).  Since  the  new 
operational  leakage  limit  is  more 
conservative  than  the  existing  value,  it  will 
not  increase  the  likelihood  or  consequences 
of  an  accident. 

In  consideration  of  the  above,  past  100% 
eddy  current  results  after  5.4  EFPY  [effective 
full-power  years]  of  operation,  and  the 
current  leak  free  condition  of  the  steam 
generators,  extending  the  tube  inspection 
frequency  does  not  involve  a  significant 
increase  in  the  consequences  of  a  previously 
evaluated  accident. 

Summary 

The  proposed  change  does  not  affect  the 
'  design  of  the  steam  generators,  their  method 
of  operation,  or  primary  coolant  chemistry 
controls.  The  change  does  not.  adversely 
impact  any  other  previously  evaluated  design 
basis  accident. 

Therefore,  the  change  does  not  affect  the 
consequences  of  a  SGTR  [steam  generator 
tube  rupture]  or  any  other  accident. 


2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  one-time  extension  of  the 
Tpchnical  Specification  inspection  interval 
does  not  involve  changing  any  structure, 
system  or  component  or  affect  plant 
operations.  It  is  not  an  initiator  of  any 
accident  and  does  not  change  any  FSAR 
safety  analyses. 

Primary  to  secondary  leakage  that  may  l>e 
experienced  during  plant  conditions  is 
expected  to  remain  within  current  accident 
analysis  assumptions. 

The  proposed  change  does  not  affect  the 
design  of  the  steam  generators,  their  method 
of  operation,  or  primary  coolant  chemistry 
controls.  In  addition,  the  change  does  not 
impact  any  other  plant  system  or  component. 

"Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  or  malfunction  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

Response:  No. 

The  steam  generator  tubes  are  an  integral 
part  of  the  reactor  coolant  pressure  boundary 
and,  as  such,  are  relied  upon  to  maintain  the 
primary  system  pressure  and  inventory.  As 
part  of  the  RCS  [reactor  coolant  system] 
boundary,  the  tubes  are  unique  in  that  they 
are  also  relied  upon  as  a  heat  transfer 
medium  between  the  primary  and  secondary 
systems  such  that  heat  may  be  removed  frtjm 
the  primary  system.  Additionally,  the  steam 
generator  tubes  also  isolate  the  radioactive 
fission  products  in  the  primary  coolant  from 
the  secondary  system.  In  summary,  the  safety 
function  of  the  steam  generator  is  maintained 
by  ensuring  the  integrity  of  its  tul>es. 

Steam  generator  tube  integrity  is  a  function 
of  the  design,  environment,  and  the  physical 
condition  of  the  tube.  Extending  the  tube 
inspection  frequency  will  not  alter  the  design 
function  of  the  steam  generators.  Previous 
inspections  conducted  during  Refuel  12 
demonstrate  that  there  is  no  active  tube 
damage  mechanism.  The  improved  design  of 
the  Model  Delta  75  generator  also  provides 
reasonable  assurance  that  leakage  is  not 
likely  to  occur  over  the  next  operating 
period. 

For  the  above  reasons,  the  mai^in  of  safety 
is  unchanged  and  overall  plant  safety  will  be 
maintained  by  the  proposed  Technical 
Specification  revision. 

Pursuant  to  10  CFR  50.91,  the  preceding 
analyses  provide  a  determination  that  the 
proposed  Technical  Specification  change 
poses  no  significant  hazard  as  delineated  by 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink.  South  Carolina  Electric  &  Gas 


Company.  Post  Office  Box  764, 
Columbia.  South  Carolina  29218. 
NRC  Section  Chief:  John  A.  Nakoski. 

South  Carolina  Electric  8"  Gas  Company 
(SCE&-G),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1,_ 
Fairfield  County,  South  Carolina 

Date  of  amendment  request:  January 
14, 2003. 

Description  of  amendment  request: 
The  proposed  change  will  exclude  the 
Charging/ Safety  Injection  (SI)  pumps 
and  the  Residual  Heat  Removal  pumps 
from  the  requirement  to  vent  emergency 
core  cooling  system  pump  casings 
located  in  Technical  Specification  (TS)- 
Section  4.5.2.b.2,  eliminate  the  31-day 
venting  surveillance  for  the  SI  pumps, 
and  add  discussion  for  this  exclusion  in 
the  Technical  Basis  of  TS  Section  B  3/ 
4.5.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  to  Technical 
Specification  4.5.2.b.2  and  its  associated 
bases  do  not  contribute  to  theJnitiation  of 
any  accident  previously  evaluated. 
Supporting  factors  are  as  follows: 

•  The  safety  function  of  the  Charging/SI 
system,  which  is  related  to  accident 
mitigation,  has  not  been  altered.  Therefore, 
the  probability  of  an  accident  is  not  increased 
by  the  exclusion  of  the  Charging/SI  system 
discharge  venting  requirements. 

•  The  exclusion  of  the  Charging/SI  system 
venting  requirements  does  not  affect  the 
integrity  of  the  Charging/SI  system  such  that 
its  function  in  the  control  of  radiological 
consequences  is  affected.  In  addition,  the 
exclusion  of  the  Charging/SI  system  venting 
requirements  does  not  alter  any  fission 
product  barrier.  The  exclusion  of  the 
Charging/SI  system  venting  requirements 
does  not  change,  degrade,  or  prevent  the 
response  of  the  Charging/SI  system  to 
accident  scenarios,  as  described  in  FSAR 
[Final  Safety  Analysis  Report)  Chapter  15.  In 
addition,  the  exclusion  of  the  Charging/SI 
system  venting  requirements  does  not  alter 
any  assumptions  previously  made  in  the 
radiological  consequence  evaluations  nor 
affect  the  mitigation  of  the  radiological 
consequences  of  an  accident  described  in  the 
FSAR.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAB 
will  not  be  increased. 

•  The  clarification  of  the  RHR  [residual 
heat  removal]  pump  piping  venting  does  not 
affect  the  integrity  of  the  RHR  system  such 
that  its  function  in  the  control  of  radiological  - 
consequences  is  affected.  In  addition,  the 
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clarification  does  not  alter  any  of  the  fission 
product  barriers.  The  clarification  does  not 
change,  degrade,  or  prevent  the  response  of 
the  RHR  system  to  accident  scenarios,  as 
described  in  FSAR  Chapter  15.  In  addition, 
the  clarification  to  the  RHR  pump  piping 
venting  does  not  alter  any  assumption 
previously  made  in  the  radiological 
consequences  evaluations  nor  affect  the 
mitigation  of  the  radiological  consequences 
of  an  accident  described  in  the  FSAR. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  in  the  FSAR  will  not  be 
increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated?  . 

Response:  No. 

The  proposed  changes  to  Technical 
Specification  4.5.3.b.2  and  its  associated 
bases  do  not  introduce  any  new  accident 
initiator  mechanisms.  The  clarification  of  the 
RHR  pump  piping  venting  and  the  exclusion 
of  the  Charging/SI  system  venting 
requirements  does  not  cause  the  initiation  of 
any  accident  nor  create  any  new  credible 
limiting  single  failure.  The  exclusion  of  the 
Charging/SI  system  venting  requirements 
does  not  result  in  any  event  previously 
deemed  incredible  being  made  credible.  As 
such,  it  does  not  create  the  possibility  of  an 
accident  different  than  any  evaluated  in  the 
FSAR. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

Response:  No. 

The  exclusion  of  the  Charging/SI  system 
venting  requirements  does  not  result  in  a 
condition  where  the  design,  material,  and 
construction  standards  that  were  acceptable 
prior  to  this  change  of  the  Charging/SI  or 
RHR  system  venting  requirements  are  altered. 
The  proposed  changes  to  Technical 
Specification  4.3.2.b.2  and  its  associated 
bases  will  have  no  affect  on  the  availability, 
operability,  or  performance  of  the  Charging/ 
SI  or  RHR  systems.  Therefore,  the 
clarification  of  the  RHR  pump  piping  venting 
and  the  exclusion  of  the  Charging/SI  system 
venting  requirements  will  not  reduce  the 
margin  of  safety,  as  described  in  the  bases  to 
any  technical  specification. 

Pursuant  to  10  CFR  50.91.  the  preceding 
analyses  provide  a  determination  that  the 
proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  delineated  by 
10  CFR  50.92.     . 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  thfs 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia.  South  Carolina  29218. 

NRC  Section  Chief:  John  A.  Nakoski. 


TXU  Generation  Company  LF,  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station  (CPSES), 
Units  1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  July  25, 
2002  as  supplemented  by  letter  dated 
February  5.  2003. 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  CPSES  Facility  Operating  Licenses 
as  follows:  Section  2.C.(4)(b)  would  be 
changed  to  be  consistent  with  the 
license  conditions  stated  in  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
Order  and  Safety  Evaluation  issued 
December  21,  2001.  which  approved  the 
direct  transfer  of  ownership  interest  and 
operating  authority  for  CPSES  to  TXU 
Generation  Company  LP;  Section  2.E, 
which  requires  reporting  any  violations 
of  the  requirements  contained  in 
Section  2.C  of  the  licenses,  would  be 
deleted.  Additionally.  Technical 
Specification  Table  5.5-2  "Steam 
Generator  Tube  Inspection,"  Table  5.5- 
3,  "Steam  Generator  Repaired  Tube 
Inspection  for  Unit  1  Only."'  and  Section 
5.6.10.  "Steam  Generator  Tube 
Inspection  Report."  would  be  revised  to 
delete  the  requirement  to  notify  the  NRC 
pursuant  to  Section  50.72(b)(2), 
''Immediate  notification  requirements 
for  operating  nuclear  power  reactors."  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  if  the  steam 
generator  tube  inspection  results  are  in 
a  C-3  classification.  The  basis  for  the 
proposed  no  significant  hazards 
consideration  determination  associated 
with  the  application  was  published  in 
the  Federal  Register  on  September  3, 
2002  (67  FR  56329). 

By  letter  dated  February  5,  2003,  TXU 
Generation  Company,  LP  requested  that 
the  proposed  change  to  license 
conditions  in  Section  2.C.(4)(b)  be 
superseded  by  the  proposed  deletion  of 
the  license  conditions,  related  to 
Decommissioning  Trusts,  specified  in 
Sections  2.C.(4)(a).  2.C.(4)(b),  2.C.(4)(d), 
2.C.(4)(e),  and  2.C.(6). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  "Notice 
for  public  comment;  State 
consultation,"  the  licensee  has  provided 
its  analysis  of  the  issue  of  no  significant 
hazards  consideration,  as  they  relate  to 
the  February  5,  2003  supplement,  which 
is  presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  ^ 

Response:  No. 

The  requested  changes  delete  certain 
license  conditions  pertaining  to 
Decommissioning  Trust  Agreements 
currently  in  Sections  2.C.(4)(a).  2.C.(4)(b). 


2.C.(4)(d}.  2.C.(4)(e),  and  2.C.(6)  of  the  CPSES 
Facility  Operating  Licenses  (NPF-87  and 
NPF-89).  The  requested  changes  are 
consistent  with  the  NRC's  Final  Rule  for 
Decommissioning  Trust  Provisions  as 
published  in  the  Federal  Register  on 
December  24,  2002  (67  FR  78332). 

The  revised  regulations  of  10  CFR 
50.75(h)(4)[,  "Reporting  and  recordkeeping 
for  decommissioning  planning,"]  state 
"Unless  otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has  determined 
that  any  amendment  to  the  license  of  a 
utilization  facility  that  does  no  more  than 
delete  specific  license  conditions  relating  to 
the  terms  and  conditions  of  decommissioning 
trust  agreements  involves  "no  significant 
hazard[s]  consideration'." 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  request  involves  administrative 
changes  only  to  be  consistent  with  the  NRC's 
Final  Rule  for  Decommissioning  Trust 
Provisions  as  published  in  the  Federal 
Register  (67  FR  78332). 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change  and  no  failure  modes  not  bounded  by 
previously  evaluated  accidents  will  be 
created.  Therefore,  the  proposed  changes  do 
riot  create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  request  involves  administrative 
changes  only  to  be  consistent  with  the  NRC's 
Final  Rule  for  Decommissioning  Trust 
Provisions  as  published  in  the  Federal 
Register  (67  FR  78332). 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  [i.e.,  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c),  "Issuance 
of  amendment."  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
writh  10  CFR  51.22.  Therefore,  pursuant 
•  to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circmnstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Conmiission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21. 11555  Rockville 
Pike  (first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 


Carolina  Power  6-  Ligfit  Company, ' 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
November  13,  2002,  as  supplemented 
November  20.  2002. 

Brief  description  of  amendments:  The 
amendments  delete  'Technical 
Specification  5.5.3.  "Post  Accident 
Sampling  System  (PASS)."  and  thereby 
eliminate  the  requirements  to  have  and 
maintain  the  PASS  at  Bnmswick  Steam 
Electric  Plant.  Units  1  and  2. 

Date  of  issuance:  February  11.  2003. 

Effective  date:  February  11,  2003.  to 
be  implemented  within  180  days  of 
issuance. 

Amendment  Nos. :  226  &  253. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  7.  2003  (68  FR  799). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  11, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002,  as  supplemented  by  letter  dated 
December  6.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specification  safety  function  lift  setpoint 
tolerances  for  the  Safety/Relief  valves 
(S/RVs).  The  changes  also  allow 
surveillance  of  the  relief  mode  of 
operation  of  the  S/RVs  to  be  performed 
without  physically  lifting  the  disk  of  a 
valve  off  the  seat  at  power. 

Date  of  issuance:  February  13,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  130. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  25,  2002  (67  FR  42822). 

"The  December  6,  2002,  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
original  Federal  Register  notice  or  the 
original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluaticm  dated  February  13, 
2003. 


No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station.  Unit  Nos.  1  and 
2.  Will  County.  Illinois 

Date  of  application  for  amendments: 
April  19.  2002.  as  supplemented  by 
letters  dated  September  9.  2002  and 
January  3.  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TS)  3.6.6.  "Containment 
Spray  and  Cooling  Systems,"  to  change 
the  frequency  of  Surveillance 
Requirement  (SR)  3.6.6.8  frtjm  "10 
years"  to  "Following  maintenance  that 
could  result  in  nozzle  blockage  OR 
Following  fluid  flow  through  nozzles." 

Date  of  issuance:  February  20.  2003.  . 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be.  implemented 
within  30  days. 

Amendment  Nos.:  126. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  11.  2002  (67  FR  40023) 
The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards' 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  safety  evaluation  addresses 
Braidwood  Station  Units  1  and  2  only. 
The  NRC  staffs  evaluation  of  the  Byron 
Units  1  and  2  will  be  addressed 
separately. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  20. 
2003. 

No  significant  hazards  consideration 
conmients  received:  No. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
June  5.  2002,  as  supplemented  August 
13.  September  30.  October  31, 
November  13.  and  November  25.  2002. 

Brief  description  of  amendment:  The 
amendment  approves  an  increase  in 
maximum  steady-state  core  power  level 
from  2544  megawatts  thermal  (MWt)  to 
2568  MWt.  an  increase  of  approximately 
0.9  percent. 

Ekite  of  issuance:  December  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  issuance. 

Amendment  No.:  205. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revises  the  Facility 
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Operating  License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  lune  25,  2002  (67  FR  42826). 
The  August  13.  September  30.  October 
31,  November  13,  and  November  25. 
2002,  supplements  contained  clarifying 
information  only  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  4, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  ai. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
June  13.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Improved  Technical 
Specification  (ITS)  3.3.8,  "Emergency 
Diesel  Generator  (EDG)  Loss  of  Power 
Start  (LOPS),"  by  changing  the 
completion  time  for  required  action  D.2 
from  12  to  36  hours.  The  amendment 
also  corrects  a  typographical  error  in 
ITS  3.3.8. 

Date  of  issuance:  February  1 1 ,  2003 . 

Effective  date:  As  of  the  date  of 
issuance  arid  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  No.:  206. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45570). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  11, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
November  16,  2001,  as  supplemented  by 
letter  dated  September  13,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  1.1,  "Definitions. 
Dose  Equivalent  1-131."  and  authorize 
revision  of  the  Final  Safety  Analysis 
Report  (FSAR)  Update  to  reflect  the 
revised  steam  generator  tube  rupture 
and  main  steam  line  break  radiological 
consequences  analyses. 

Date  of  issuance:  February  20.  2003. 


Effective  date:  February  20.  2003,  and 
shall  be  implemented  in  the  next 
periodic  update  to  the  FSAR  Update. 

Amendment  Nos.:  Unit  1—156;  Unit 

2—156. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendment 
revised  the  Technical  Specifications  and 
the  FSAR  Update. 

Date  of  initial  notice  in  Federal 
Register:  January  8,  2002  (67  FR  931). 
The  September  13.  2002,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed, 
and  did  not  change  the  NRC  staffs 
original  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  20, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  4,  2002  (TS  01-03). 

Brief  description  of  amendments:  The 
amendments  revise  die  SQN  Unit  1  and 
2  Technical  Specifications  (TSs)  by 
deleting  one  definition  and  modifying 
several  subsections  contained  in  TS 
Section  6.0,  "Administrative  Controls." 
These  changes  have  been  prepared 
based  on  existing  NRC  guidance. 

Date  of  issuance:  February  11,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 

Amendment  Nos.:  281  &  272. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  in  Federal 
Register:  April  16,  2002  (67  FR  18649). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  11.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcentent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 


standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
conunent,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  conunent  but  less  than  30 
days,  the  Commission  may  provide  an 
opportimity  for  public  comment.  If 
conunents  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
dociunents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Conunission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  piusuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmental  assessment 
under  the  special  circxunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
Public  File  Area  01F21.  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Assess  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
April  3.  2003,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714.^ 
which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
and  electronically  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ doc-collections/cfr/.  If  there 
are  problems  in  accessing  the  document, 
contact  the  PDR  Reference  staff  at  1- 
800-397-4209,  301-415-4737.  or  by  e- 
mail  to  pdr@nrc.gov.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  ; 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 


2  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1.  2002. 
inadvertentlv  omitte<l  the  lest  sentence  of  10  CFR 
2.714(d)  and  paragraph  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d).  please 
see  67  FR  20884;  April  29.  2002. 


controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  sp)ecific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitions  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resf)ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  writh 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rock\fllle,  Maryland, 
by  the  above  date.  Because  of  the 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to-intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene,  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
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either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  sdso  be 
sent  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
^  factors  specified  in  10  CFR 
'  2.714(a)(l)(iHv)  and  2.714(d). 

Carolina  Power  Sr  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
■  Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
January  16,  2003,  as  supplemented  on 
January  31,2003. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  3.1.7  to  permit  the  use  of 
an  alternate  method  of  determining  rod 
position  for  Control  Rod  H-10  until  the 
end  of  Cycle  22  or  imtil  the  next 
shutdown  of  sufficient  duration, 
whichever  occurs  first. 

Date  of  issuance:  February  13,  2003. 

Effective  date:  February  13,  2003. 

Amendment  No.  197. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (68  PR  3556 
dated  January  24,  2003).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportimity 
to  request  a  hearing  by  February  24, 
2003,  but  indicated  that  if  the 
Commission  makes  a  final  NSHC 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
cinnmistances,  and  final  determination 
of  NSHC  are  contained  in  a  Safety 
Evaluation  dated  February  13,  2003. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NBC  Section  Chief:  Allen  G.  Howe. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  2003. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-4623  Filed  3-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47400;  File  No.  SR-CBOE- 
2003-03] 

Self-ReguUrtory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctwnge  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Withdrawal  of 
Approval  for  Securities  Underlying 
Options  Traded  on  the  Exchange 

February  25,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
27,  2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  5.4,  which  governs  the  withdrawal 
of  approval  for  securities  imderlying 
options  traded  on  the  Exchange.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  commepts  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  5.4  sets  forth  the 
guidelines  to  be  considered  by  the 
Exchange  in  determining  whether  an 
underlying  security  previously 
approved  for  Exchange  option 
transactions  no  longer  meets  its 
requirements  for  the  continuance  of 
such  approval.  Specifically, 
Interpretation  and  Policy  .01(a)  to  CBOE 
Rule  5.4  provides  that  absent 
exceptioned  circumstances,  the 
Exchange  may  not  list  additional  series 
on  an  option  class  if  there  are  fewer 
than  6,300,000  shares  of  the  underlying 
security  held  by  persons  other  than 
those  who  are  required  to  report  their 
security  holdings  under  section  16(a)  of 
Act  3  (the  "float"  requirement). 
Interpretation  and  Policy  .01(b)  to  CBOE 
Rule  5.4  provides  that,  absent 
exceptional  circumstances,  the 
Exchange  may  not  list  additional  series 
on  an  option  class  if  there  are  fewer 
than  1 ,600  holders  of  the  underlying 
security  (the  "holders"  requirement). 

The  Exchange  is  now  proposing  to 
add  new  Interpretation  and  Policy  .11  to 
CBOE  Rule  5.4  to  clarify  the  manner  in 
which  the  Exchange  determines 
whether  the  so-called  "float"  of  the 
underlying  security  was  fewer  than  6.3 
million  shares  or  the  number  of 
"holders"  of  the  underlying  security 
was  fewer  than  1 ,600. 

Specifically,  the  Exchange  proposes  to 
expressly  state  that  in  determining 
whether  any  of  the  events  specified  in 
Interpretation  and  Policy  .01(a)  or  (b)  to 
CBOE  Rule  5.4  have  occurred,  the 
Exchange  would  monitor  on  a  daily 
basis  news  sources  for  information  of 
corporate  actions,  including  stock  splits, 
mergers  and  acquisitions,  distribution  of 
special  cash  dividends, 
recapitalizations,  and  stock  buy  backs.  If 
a  corporate  action  indicates  that  an 
underlying  security  no  longer  meets  the 
Exchange's  requirements  for  continued 
approval  under  Interpretation  and 
Policy  .01(a)  or  (b)  to  CBOE  Rule  5.4.  the 
Exchange  would  not  open  additional 
series  of  option  contracts  of  the  class 
covering  the  underlying  security.  If, 
however,  information  of  a  corporate 
action  does  not  indicate  that  any  of  the 
events  specified  in  Interpretation  and 
Policy  .01(a)  or  (b)  to  CBOE  Rule  5.4 
have  occurred,  the  Exchange  shall 
consider  the  events  specified  in 


Interpretation  and  Policy  .01(a)  and  (b) 
to  have  been  satisfied.* 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
current  proposal  will  allow  it  to  provide 
investors  with  those  options  that  are 
most  useful  and  demanded  by  them 
without  sacrificing  any  investor 
protection.  As  such,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)  of  the 
Act,5  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act.^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  fi-ee  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  unnecessary  or  inappropriate 
burdens  on  competition. 

C  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B).  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-2003-03  and  should  be 
submitted  by  March  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03^952  Filed  3-3-03:  8:45  ami 
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'  15  U.S.C  78s(b)(l). 
»17CFR240.19b-«. 


3 15  U.S.C.  78p(a). 


■•  The  Exchange  represents  that  existing 
Interpretation  and  Policy  .03  to  CBOE  Rule  5.4 
would  continue  to  apply  when  the  Exchange 
considers  whether  any  of  the  events  specified  in 
Interpretation  and  Policy  .01  have  occurred  with 
respect  to  an  underlying  security.  Specifically. 
Interpretation  and  Policy  03  to  CBOE  Rule  5.4 
provides  that  the  Exchange  shall  ordinarily  rely  on 
information  made  publicly  available  by  the  issuer 
and/or  markets  in  which  such  security  is  traded. 
Telephone  conversation  between  Patrick  Sexton, 
CBOE,  and  Frank  N.  Genco,  Attorney,  Division  of 
Market  Regulation,  Commission,  on  February  11, 
2003. 

5 15  U.S.C.  78f(b). 

6 15  U.S.C.  78f(b)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47393;  RIe  No.  SR-CBOE- 
2002-40] 

Setf-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  and 
Amendment  No.  1  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  Thereto 
by  ttte  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Options  on 
the  CBOE  Asian  25  Index  and  Options 
on  the  CBOE  Euro  25  Index 

February  24,  2003. 
I.  Introduction 

On  July  22,  2003,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 


thereunder,^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of     , 
options  on  the  CBOE  Euro  25  Index  and 
the  CBOE  Asian  25  Index,  both  broad- 
based  indexes.  On  January  13,  2003, 
CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.  ^  Notice  of  the 
proposed  rule  change,  as  amended, 
appeared  in  the  Federal  Register  on 
February  5,  2003.*  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  On  February  19.  2003, 
CBOE  filed  Amendment  No.  2  to  the 
proposed  rule  change  and  requested 
accelerated  effectiveness  of  the 
proposed  rule  change.  ^  This  order 
approves  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 

n.  Description  of  the  Proposed  Rule 
Change 

CBOE  proposes  to  list  and  trade  cash- 
settled,  European-style  stock  index 
options  on  the  CBOE  Euro  25  Index  and 
the  CBOE  Asian  25  Index,  both  broad- 
based  indexes.  The  CBOE  Euro  25  hidex 
and  the  CBOE  AsiaA  25  Index  are 
capitalization-weighted  indexes  of 
twenty-five  (25)  American  Etepository 
Receipts  ("ADR"),  New  York  Registered 
Shares  ( "NYS"),  or  NYSE  Global 
Shares  «  ("NGS"),  which  are  traded  on 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  American  Stock 
Exchange  LLC  ("AMEX"),  or  the 
NASDAQ. 

A.  Index  Design 

The  CBOE  Euro  25  Index  and  the 
CBOE  Asian  25  Index  have  each  been 
designed  to  measure  the  performance  of 
large  market  capitalization  companies  in 
their  respective  regions.**  Options  on 


'17CFR200.30-3(al(12). 
>  15  U.S.C.  78s(b)(l). 


2  17CFR240.19b-4. 

'  See  letter  from  [ames  Flynn.  Legal  Division. 
CBOE.  to  Nancv  Sanow.  Assistant  Director,  Division 
of  Market  Regulation  ("Division").  Commission, 
dated  lanuary  10.  2003  ("Amendment  No.  1  ") 
(replacing  the  original  filing  in  its  entirety). 
Amendment  No.  1 .  among  other  things:  (1 )  Clarified 
the  initial  and  maintenance  criteria  for  the 
underlying  component  secijrities  of  the  indices, 
including  further  detail  on  the  component 
securities  that  are  ADRs  and  not  subject  to 
comprehensive  surveillance  agreements:  (2) 
clarified  that  options  on  both  indices  will  be  A.M. 
settled:  (3)  provided  more  recent  market 
capitalization  and  weighting  figures;  and  (4) 
specified  that  CBOEs  surveillance  procedures  are 
adequate  to  monitor  the  trading  of  these  products. 

■•  See  Securities  Exchange  Act  Release  No.  47287 
(January  30.  2003).  68  FR  5942. 

5  See  letter  from  lames  Flynn.  Legal  Division. 
CBOE.  to  Nancy  Sanow.  Assistant  Director.     ^ 
Division,  Commission,  dated  Februar\- 18,  2003 
("Amendment  No.  2").  In  Amendment  No.  2,  CBOE 
requests  accelerated  effectiveness  of  the  proposed 
rule  change  to  begin  listing  and  trading  options  on 
the  CBOE  Euro  25  and  CBOE  Asian  25  Indexes. 

6  The  Exchange  will  make  an  updated  list  of  the 
components  underiying  each  index  available  to  the 
public  on  the  internet  by  accessing  the  following 

Continued 
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both  indexes  shall  be  A.M.  settled.  The 
component  securities  included  in  each 
index  must  have  a  minimum  market 
capitalization  of  $250  million  and  a 
trading  volume  of  at  least  500,000 
shares  on  the  NYSE,  NASDAQ,  or 
AMEX  in  each  of  the  previous  six 
months  to  be  included  in  the  index.  ^ 
Unless  otherwise  specified  herein, 
both  indexes  shall  satisfy  the  following 
general  initial  and  maintenance  criteria. 

(1)  At  least  75%  of  the  index,  in  terms 
of  market  capitalization  weighting,  must 
meet  CBOE's  listing  criteria  for  equity 
options  as  set  forth  in  CBOE  Rule  5.3. 

(2)  Any  non-U.S.  component  security 
(common  stock  or  ADR)  that  is  not 
subject  to  a  comprehensive  surveillance 
agreement  shall  not  in  the  aggregate 
represent  more  than  20%  weight  of  the 
index's  aggregate  market  capitalization, 
unless  those  non-U.S.  components 
satisfy  the  alternative  criteria  under 
Interpretation  and  Policy  .03  to  Rule  5.3, 
as  further  discussed  below.  (3)  No  single 
component  security  will  represent  more 
than  30%  of  the  weight  of  the  index.  (4) 
Finally,  the  five  highest  weighted 
component  secvirity,  in  the  aggregate, 
shall  not  account  for  more  than  60%  of 
the  total  weight  of  the  index. 

CBOE  represents  that  it  will  review 
each  index  quarterly  following  the 
expiration  of  the  respective  index 
option  contract  to  ensiu«  that  the  above 
criteria  are  satisfied,  and  to  make 
quarterly  share  changes  as  appropriate. 
CBOE  believes  that  the  CBOE  Euro  25 
Index  satisfies  the  index  criteria 
provided  above.*  In  addition,  CBOE 
beUeves  that  the  CBOE  Asian  25  Index 
satisfies  the  index  criteria  noted  above.^ 


URL:  http://www.cboe.com/optprod/index/ 
indexoptions.asp. 

'  In  the  case  of  depository  receipts,  the  market 
capitalization  is  determined  based  on  the  shares 
outstanding  in  the  "home"  market  and  the  price  in 
U.S.  Dollars  of  the  AORs.  NYSs.  and  NGSs. 

■Specifically,  CBOE  has  represented  the 
following  as  of  December  20,  2002:  (1)  23  of  the  25 
securities  in  the  CBOE  Euro  25  Index  meet  CBOE's 
listing  criteria  for  equity  options  as  set  forth  in 
CBOE  Rule  5.3.  This  represents  92.59%  of  the  index 
by  market  capitalization  weight  and  92%  by 
number.  (2)  23  of  the  24  ADR  or  NYS  components 
that  underlie  the  index  are  subject  to 
comprehensive  surveillance  agreements.  (3)  No 
single  component  represents  greater  than  30%  of 
the  aggregate  weight  of  the  CBOE  Euro  25  Index.  (4) 
Finally,  the  five  highest  weighted  component 
securities  in  the  aggregate  do  not  account  for  more 
than  60%  of  the  weight  of  the  Index. 

*  Specifically,  CBOE  has  represented  the 
following  as  of  December  20,  2002:  (1)  18  of  the  25 
components  in  the  CBOE  Asia  25  Index  meet 
CBOE's  listing  criteria  for  equity  options  as  set  forth 
in  CBOE  Rule  5.3.  This  represents  77.73%  of  the 
index  by  market  capitalization  weight  and  72%  by 
number.  (2)  13  of  the  25  components,  representing 
68.71%  of  the  index  by  market  capitalization 
weight,  in  the  CBOE  Asian  25  Index  are  either 
■ubject  to  comprehensive  surveillance  agreements 
or  are  common  stocks  that  are  not  required  to  have 


B.  Calculation 

According  to  CBOE,  the  methodology 
used  to  calculate  the  value  of  the 
indices  is  similar  to  the  methodology 
used  to  calculate  the  value  of  other  well- 
known  broad-based  indices. '"  The  daily 
calculation  of  each  index  is  computed 
by  dividing  the  total  market  value  of  the 
companies  in  the  respective  Index  by 
the  index  divisor.  The  divisor  is 
adjusted  periodically  to  maintain 
consistent  measurement  of  the  index. 
The  values  of  each  Index  will  be 
calculated  by  CBOE  and  disseminated  at 
15-second  intervals  during  regular 
CBOE  trading  hours  to  market 
information  vendors  via  Options  Price 
Reporting  Authority. 

C.  Index  Option  Trading 

In  addition  to  regular  Index  options, 
CBOE  proposes  to  provide  for  the  listing 
of  long-term  index  option  series 
("LEAPS'  ®")  in  accordance  with  CBOE 
Rule  24.9. 

For  options  on  each  index,  strike 
prices  will  be  set  to  bracket  the 
respective  index  in  2V2  point 
increments  for  strikes  below  200  and  5 
point  increments  above  200.  The 
minimum  tick  size  for  series  trading 
below  $3  will  be  0.05  and  for  series 
trading  above  $3  the  minimum  tick  will 
be  0.10.  The  trading  hours  for  options 
on  both  indexes  will  be  bom  8:30  a.m. 
to  3:02  p.m.  Chicago  time.^^ 

D.  Maintenance 

Both  the  CBOE  Euro  25  Index  and  the 
CBOE  Asian  25  Index  will  be  monitored 
and  maintained  by  CBOE.  The  CBOE 
will  make  all  necessary  adjustments  to 
the  indexes  to  reflect  component 
additions  and  deletions,  share  changes, 
stock  splits,  stock  dividends  (other  than 
an  ordinary  cash  dividend),  and  stock 
price  adjustments  due  to  restructuring. 


comprehensive  surveillance  agreements.  CBOE  also 
notes  that  the  Commission  has  specified  in  the  past 
that  a  non-U.S.  security  need  not  be  considered  in 
calculating  the  20%  threshold  if  at  least  50%  of  the 
worldwide  trading  volume  in  that  particular 
security  occurs  within  the  U.S.  market.  See  CBOE 
Mexico  Index  filing,  Securities  Exchange  Act 
Release  No.  34241  (June  22.  1994).  59  FR  33557 
(June  29,  1994)  (SR-CBOE-94-18).  CBOE  notes  that 
this  is  consistent  with  Interpretation  and  Policy 
.03(ii)  to  CBOE  Rule  5.3.  Thus,  CBOE  plans  to  apply 
Interpretation  and  Policy  .03  to  CBOE  Rule  5.3  to 
any  non-U.S.  component  that  exceeds  the  20% 
threshold  for  non-U.S.  components  that  are  not 
subject  to  comprehensive  surveillance  sharing 
agreements. 

>°CBOE  noted  that  the  indices  base  date  is 
lanuary  2,  2002,  when  the  respective  index  values 
were  set  to  100.  On  April  16,  2002,  the  CBOE  Euro 
25  Index  had  a  closing  value  of  95.99  and  the  CBOE 
Asian  25  Index  had  a  closing  value  of  95.64. 

■  ■  Exhibits  F  and  G  to  proposed  rule  change 
present  proposed  contract  specifications  for  CBOE 
Euro  25  Index  options  and  CBOE  Asian  25  Index 
options. 


mergers,  or  spin-offs  involving  th» 
underlying  components.  CBOE 
represented  that  over  time  the  niunber 
of  component  securities  in  the  Index 
may  change,  but  at  no  time  will  the 
number  of  imderlying  components  drop 
to  less  than  twenty.  In  the  event  of  a 
component  replacement,  the  divisor 
will  be  adjusted  accordingly  to  provide 
continuity  in  index  values. 

Absent  prior  Commission  approval, 
the  component  securities  in  either  index 
will  not  exceed  40  nor  be  lower  than  20 
and  shall  satisfy  the  criteria  as  provided 
above.  If  the  Index  fails  at  any  time  to 
satisfy  the  maintenance  criteria,  CBOE 
will  immediately  notify  the  Commission 
of  that  fact  and  will  not  open  for  trading 
any  additional  series  of  options  on  the 
Index  unless  such  failure  is  determined 
by  the  Exchange  not  to  be  significant 
and  the  Commission  contmrs  in  that 
determination,  or  unless  the  continued 
listing  of  options  on  each  respective 
Index  has  been  approved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Exchange  Act. 

E.  Surveillance 

CBOE  will  use  the  same  surveillance 
procedures  currently  utilized  for  each  of 
the  Exchange's  other  index  options  to 
monitor  trading  in  options  and  LEAPS. 
For  surveillance  piuposes,  CBOE  will 
make  all  reasonable  efforts  to  monitor 
the  trading  activity  and  other  pertinent 
information  relating  to  the  underlying 
components.  CBOE  represents  that  its 
siuveillance  procedures  are  adequate  to 
monitor  trading  of  these  products. 

F.  Exercise  and  Settlement 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  The  exercise  settlement  value  of 
the  Index  at  option  expiration  will  be 
calculated  by  CBOE  based  on  the 
opening  prices  of  the  component 
securities  on  the  business  day  prior  to 
expiration.  If  a  component  security  fails 
to  open  for  trading,  the  last  available 
price  on  the  sec\u-ity  will  be  used  in  the 
calculation  of  the  index,  as  is  done  for 
ciurently  listed  indices. 

G.  Position  Limits 

CBOE  proposes  to  establish  position 
limits  for  options  on  the  CBOE  Euro  25 
Index  and  the  CBOE  Asian  25  Index  at 
50,000  contracts  on  either  side  of  the 
market,  and  no  more  than  30,000  of 
such  contracts  may  be  in  the  series  in 
the  nearest  expiration  month.  These 
limits  are  roughly  equivalent  to  the 
limits  applicable  to  options  on  other 


broad-based  indices  under  CBOE  Rule 
24.4(a).'2 

H.  Exchange  Rules  Applicable, 

Except  as  modified  herein,  the  Rules 
in  Chapter  XXIV  v«ll  be  applicable  to 
both  CBOE  Euro  25  Index  options  and 
CBOE  Asian  25  Index  options.  Index 
option  contracts  based  on  both  the 
CBOE  Euro  25  Index  and  the  CBOE 
Asian  25  Index  will  be  subject  to  the 
position  limit  requirements  of  CBOE 
Rule  24.4(a).  Additionally,  CBOE 
affirms  that  it  possesses  die  necessary 
systems  capacity  to  support  a  new  series 
that  would  result  fit>m  die  introduction 
of  both  CBOE  Eiut)  25  Index  options  and 
CBOE  Asian  25  Index  options.  CBOE 
has  also  been  informed  that  OPRA  has 
the  capacity  to  support  such  new  series. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,"  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'*  Specifically,  the 
Commission  finds  that  the  listing  and 
trading  of  options  on  the  Euro  25  Index 
and  Asian  25  Index  will  permit 
investors  to  participate  in  the  price 
movements  of  large  market 
capitalization  companies  in  their 
respective  regions  on  which  the  indices 
are  based.  The  Commission  also 
believes  that  the  listing  and  trading  of 
options  on  the  Euro  25  Index  and  Asian 
25  Index  will  allow  investors  holding 
positions  in  some  or  all  of  the  securities 
underlying  the  Indexes  to  hedge  the 
risks  associated  with  their  portfolios. 
Accordingfy,  the  Commission  believes 
that  the  Indexes  will  provide  investors 
with  an  important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of 
highly  market  capitalized  European 
Union  and  Asian  equity  securities.  By 
broadening  the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
these  index  options  will  serve  to  protect 
investors,  promote  the  public  interest, 
and  contribute  to  the  maintenance  of 
fair  and  orderly  markets.'^  Nevertheless, 


the  trading  of  options  on  the  Euro  25 
Index  and  Asian  25  Index  raises  several 
issues  related  to  the  design  and 
structure  of  the  Indexes,  customer 
protection,  surveillance,  and  market 
impact.  The  Commission  believes, 
however,  that  the  CBOE  has  adequately 
addressed  these  issues  for  the  reasons 
discussed  below. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Index  as  broad-based,  and 
therefore  to  permit  CBOE's  rules 
applicable  to  the  trading  of  broad-based 
index  options  to  apply  to  these  Index 
options.  First,  both  the  Euro  25  Index 
and  Asian  25  Index  consists  of  25  . 
actively  traded  equity  securities. 
Second,  the  Euro  25  Index  and  Asian  25 
Index  each  consist  of  25  of  the  most 
highly  capitalized  securities  and  ADRs 
in  their  respective  regions.  For  example, 
CBOE  represented  in  the  proposing 
release  that  on  December  20,  2002,  the 
market  capitalization  of  the  individual 
securities  in  the  Euro  25  Index  ranged 
from  a  high  of  $97,208  biUion  to  a  low 
of  $5.37  billion,  with  a  mean  value  of 
$30,326  biUion.  The  market 
capitalization  of  the  individual 
securities  in  the  Asian  25  Index  ranged 
firom  a  high  of  $49,140  billion  to  a  low 
of  $382,722  million,  with  a  mean  value 
of  $10,696  billion.  Third,  CBOE's 
maintenance  criteria  require  that  at  least 
75%  of  each  Index,  in  terms  of  market 
capitalization,  must  meet  the  listing 
criteria  for  equity  options  set  forth  in 
CBOE  Rule  5.3,  the  minimum  market 
capitalization  of  component  securities  is 
$250  million,  and  component  securities 
must  have  a  trading  volume  of  500,000 
shares  in  each  of  the  previous  six 
months.  The  Commission  believes  that 
CBOE's  maintenance  criteria  will  help 
ensure  that  the  Indexes  continue  to  be 
comprised  of  component  securities  that 
are  highly  capitalized  and  actively 
traded.  Fourdi,  CBOE's  maintenance 
criteria  require  that  no  single 
component  security  will  represent  more 
than  30%  of  the  weight  of  die  index. 
The  Commission  believes  that  this  will 
help  to  ensure  that  the  index  maintains 
its  broad  representative  sample  of 
securities  in  the  Euro  25  Index  and 


»2  Specifically.  CBOE  Rule  24.4(a)  imposes  a 
standard  position  limit  of  50.000  contracts  on  the 
same  side  of  the  market  for  CBOE's  Mexico  30 
Index  and  CBOE's  Germany  25  Index. 

"  15  U.S.C.  78f(b)(5). 

••*  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'5  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 


interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  function  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns.  In  this 
regard,  the  trading  of  listed  Index  options  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  market  of  securities 
representing  a  segment  of  the  U.S.  securities 
market. 


Asian  25  Index  and  that  no  single  or 
small  group  of  securities  dominate  the 
Indexes. 

The  Commission  also  believes  that  the 
general  broad  diversification  of  the 
Indexes'  component  securities,  as  well 
as  their  high  capitalization  and  trading 
activity,  minimize  the  potential  for 
manipidadon  of  the  Indexes.  First,  as 
discussed  above,  the  Euro  25  Index  and 
Asiem  25  Index  represent  a  broad  cross- 
section  of  highly-capitalized  securities, 
with  no  single  industry  group  or 
component  security  dominating  each 
Index.  Second,  the  securities  imderlying 
each  Index  are  relatively  actively  traded. 
Third,  the  Commission  believes  that  the 
Index  continues  to  represent  securities 
with  the  highest  capitalization  and 
trading  volume.  In  addition,  the  CBOE 
has  proposed  position  and  exercise 
limits  for  the  Indexes  that  are  consistent 
with  other  broad-based  index  options. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  the  Euro 
25  and  Asian  25  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS),  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risk  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
the  index  options  and  index  LEAPS  will 
be  subject  to  the  same  regulatory  regime 
as  the  other  standardized  options  traded 
on  the  CBOE,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
Euro  25  and  Asian  25  Index  options  and 
Index  LEAPS.  16 

C.  Surveillance 

In  evaluating  derivative  instruments, 
the  Commission,  consistent  with  the 
protection  of  investors,  considers  the 
degree  to  which  the  derivative 
instrument  is  susceptible  to 
manipulation.  The  ability  to  obtain  . 
information  necessary  to  detect  and 


>«  In  addition.  CBOE  has  represented  that  it  and 
the  Options  Price  Reporting  Authority  ("OPRA  ") 
have  the  necessary  systems  capacity  to  support 
these  new  series  of  options  that  would  result  from 
the  introduction  of  Index  options  and  Index  LEAPS. 
See  letter  fit>m  (oe'Corrigan.  Executive  Director. 
OPRA,  to  John  Hiatt,  CBOE.  dated  |uly  11,  2002. 
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deter  market  manipulation  and  other 
trading  abuses  is  a  critical  factor  in  the 
Commission's  evaluation.  It  is  for  this 
reason  that  it  is  important  that  the 
Commission  determine  that  there  is  an 
adequate  mechanism  in  place  to  provide 
for  the  exchange  of  information  between 
the  market  trading  the  derivative 
product  and  the  market  on  which  the 
seciuities  underlying  the  derivative 
product  are  traded.  Such  mechanisms 
enable  officials  to  surveil  trading  in  both 
the  derivative  product  and  the 
underlying  securities.  For  foreign  stocks 
index  derivative  products,  such 
mechanisms  are  especially  important  for 
therelevant  foreign  and  domestic 
exchanges  to  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information. 

As  a  general  matter,  the  Commission 
believes  that  comprehensive 
surveillance  sharing  agreements 
between  the  relevant  foreign  and 
domestic  exchanges  are  important 
where  an  index  derivative  product 
comprised  of  foreign  securities  is  to  be 
traded  in  the  United  States.'^  In  absence 
of  comprehensive  surveillance  sharing 
agreements  between  the  foreign  and 
domestic  exchanges,  the  Commission 
has  relied  in  the  past  on  surveillance 
sharing  arrangements  between  the 
relevant  regulators.  In  the  context  of 
ADRs,  the  Commission  believes  that,  in 
most  cases,  the  relevant  underlying 
equity  market  is  the  primary  market  on 
which  the  security  underlying  the  ADR 
trades.  This  is  because,  in  most  cases, 
the  market  for  the  security  underlying 
the  ADR  generally  is  larger  in 
comparison  to  the  ADR  market,  both  in 
terms  of  share  volume  and  the  value  of 
trading.  Because  of  the  additional 
leverage  provided  by  options  on  an 
ADR,  the  Commission  generally  believes 
that  having  a  comprehensive 
surveillance  sharing  agreement  in  place 
between  the  foreign  and  domestic 
exchanges  will  ensure  the  integrity  of 
the  market. 

Under  CBOE's  current  proposal, 
however,  the  Commission  believes  that 
it  is  appropriate  to  permit  the  listing 
and  trading  of  options  on  an  ADR 
without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement  with  the  foreign  market 
where  the  underlying  security  trades,  as 


'^Th«  Commission  believes  that  a  comprehensive 
surveillance  sharing  agreement  should  provide  the 
parties  thereto  with  the  ability  to  obtain  information 
necessary  to  detect  and  deter  market  manipulation 
and  other  trading  abuses.  Consequently,  the 
Commission  generally  requires  that  such 
agreements  require  that  the  parties  provide  each 
other,  upon  request,  information  about  market 
trading  activity,  clearing  activity,  and  the  identity 
of  the  purchasers  and  sellers  of  securities 
underlying  the  derivative  product. 


long  as  the  U.S.  market  for  the 
underlying  ADRs  is  at  least  as  large  as 
the  market  for  the  underlying  foreign 
security.  Specifically,  the  proposed 
listing  standards  require  that  any  non- 
U.S.  component  security  (common  stock 
or  ADR)  that  is  not  subject  to  a 
comprehensive  surveillance  sharing 
agreement  shall  not  in  the  aggregate 
represent  more  than  20%  of  the  weight 
of  each  Index's  market  capitalization, 
unless  those  non-U. S.  components 
satisfy  the  alternative  criteria  under 
Interpretation  and  Policy  .03  to  CBOE 
Rule  5.3.18 

According  to  the  CBOE,  23  of  the  24 
ADR  or  NYS  component  securities  of 
the  Euro  25  Index  are  subject  to 
comprehensive  surveillance  sharing 
agreements.  Further,  13  of  the  25 
component  securities  of  the  Asian  25 
Index  are  either  subject  to 
comprehensive  surveillance  sharing 
agreements,  or  are  common  stocks.  The 
ADR  components  of  the  Asian  25  Index 
that  are  not  subject  to  comprehensive 
surveillance  agreements  satisfy  the 
alternative  criteria  in  Interpretation  and 
Policy  .03  of  CBOE  Rule  5.3.  In 
additibn,  21  of  the  25  component 
securities  or  approximately  89%  of  the 
aggregate  index  market  capitalization  of 
the  Asian  25  Index  do  satisfy  CBOE's 
acceptable  listing  standards.  The 
Conunission  believes  that  CBOE's 
standards  will  ensure  that  the  relevant 
pricing  market  for  the  options  on  ADRs 
is  the  U.S.  ADR  market  rather  than  the 
market  where  the  security  underlying 
the  ADR  trades.  In  these  cases,  the 
Commission  believes  that  the  U.S.  ADR 
market  is  the  instrumental  market  for 
purposes  of  deterring  and  detecting 
potential  manipulation  or  other  abusive 
trading  strategies  in  conjunction  with 
transactions  in  the  overlying  ADR 
options  market.  The  CBOE  represented 
that  it  will  use  the  same  siuveillance 
procedures  currently  utilized  for  each  of 
the  Exchange's  other  index  options  to 
monitor  tradingln  options  and  LEAPS, 
and  that  its  surveillance  procedures  are 


■".Specificaily.  the  Commission  notes  that:  (1)  As 
provided  in  Interpretation  and  Policy  .03(ii)  to 
CBOE  Rule  5.3.  an  individual  ADR  without  a 
comprehensive  surveillance  sharing  agreement  will 
satisfy  CBOE's  listing  criteria  if  over  50%  of  the 
combined  worldwide  trading  volume  in  the  ADR 
or<:urs  in  the  U.S.  ADR  market  for  the  previous 
three  months  fhim  date  of  selection;  or  (2)  as 
provided  in  Interpretation  and  Policy  .03(iii)  to 
CBOE  Rule  5.3,  an  individual  ADR  without  a 
comprehensive  surveillance  sharing  agreement  will 
satisfy  CBOEs  Ifsling  criteria  if:  (a)  At  least  20%  of 
the  worldwide  trading  volume  in  that  foreign 
security  occurs  within  the  U.S.  market  and  a  market 
for  which  CBOE  has  a  comprehensive  surveillance 
agreement:  (b)  the  average  daily  trading  volume  of 
the  ADR  over  the  past  3  months  is  100,000  shares 
ur  more:  and.  (c)  the  trading  volume  is  at  least 
60,000  shares  per  day  in  U.S.  markets  on  a  majority 
of  trading  days  during  the  past  months. 


adequate  to  monitor  the  trading  of  these 
products. 

D.  Market  Impact 

The  Conunission  believes  that  the 
listing  and  trading  of  Euro  25  and  Asian 
25  Index  options  on  the  CBOE  will  not 
adversely  affect  the  underlying 
securities  markets.  First,  as  described 
above,  both  Indexes  are  broad-based  and 
comprised  of  25  securities  with  no  one 
component  or  industry  group 
dominating  the  Index.  Second,  as  noted 
above,  the  component  securities 
contained  in  the  Indexes  all  have  large 
market  capitalizations  and  are  actively 
traded.  Third,  existing  CBOE  index 
options  rules  and  surveillance 
procedures  will  apply  to  Euro  25  and 
Asian  25  Index  options.  Fourth,  the 
position  limits  of  50,000  contracts  on 
either  side  of  the  market,  withno  more 
than'30,000  of  such  contracts  in  a  series 
in  the  nearest  month  expiration  month, 
will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fifth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
will  be  issued  and  guaranteed  by  the 
Options  Clearing  Corporation  just  like  > 
any  other  standardized  option  traded  in 
the  United  States. 

Furthermore,  the  Commission  notes 
that  absent  prior  SEC  approval,  the 
component  securities  in  either  Index 
will  not  exceed  40  or  be  lower  than  20 
and  shall  satisfy  CBOE's  maintenance 
criteria.  If  an  Index  fails  at  any  time  to 
satisfy  the  maintenance  criteria.  CBOE 
will  immediately  notify  the  Commission 
of  the  fact  and  will  not  open  for  trading 
any  additional  series  of  options  on  the 
Index  unless  such  failure  is  determined 
by  the  Exchange  not  to  be  significant 
emd  the  Commission  concurs  in  that 
determination,  or  unless  the  continued 
listing  of  options  on  each  respective 
Index  has  been  approved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Exchange  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  emd  2  thereto  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  proposed  rule 
change,  as  amended  by  Amendment  No. 
1,  has  been  published  fOr  public 
comment  in  the  Federal  Register  as  of 
February  5,  2003.  The  Commission  has 
not  received  any  comments  on  the 
proposal.  Fiulher,  the  Commission 
notes  that  Amendment  No.  2  does  not 
change  the  proposed  rule  change;  rather, 
CBOE  requests  that  the  Commission 
accelerate  the  effectiveness  of  the 
proposal  so  that  the  CBOE  may  begin 
the  trading  of  the  Euro  25  Index  and 


Asian  25  Index  immediately.  The 
Commission  is  accelerating  approval  of 
the  proposed  rule  change,  as  amended 
by  Amendment  No.  1,  prior  to  the 
expiration  of  the  conunent  period 
because  these  proposed  Indexes  are 
similar  the  other  broad-based  index 
options  that  CBOE  currently  trades,  and 
CBOE  has  addressed  the  relevant 
regulatory  issues,  especially  pertaining 
to  comprehensive  surveillance 
agreements.  Because  Amendment  No.  2 
does  not  change  the  proposed  rule 
change  but  only  request  acceleration 
prior  to  the  expiration  of  the  comment 
period,  the  Commission  is  noticing  and 
approving  this  amendment  on  &n 
accelerated  basis.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change,  and  Amendment 
Nos.  1  and  2  thereto,  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  Amendment  No.  2  to 
the  proposed  rule  change  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  the  File  No.  SR-CBOE-2002-40 
and  should  be  submitted  by  March  25, 
2003. 

V.  Conclusion 

It  is  therefore  ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,i«  that  the 
proposed  rule  change  (SR-CBOE-2002- 
40),  as  amended,  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^P 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-4953  Filed  3-3-03;  8:45  am) 
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Pxusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
May  21.  2002.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  July  16  and 
September  26,  2002.  amended  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  OCC's  Stock/Loan  Hedge 
Program  ("Hedge  Program")  to  establish: 
(i)  Heightened  financial  requirements  as 
a  condition  for  clearing  members  to 
designate  accounts  as  margin-ineligible; 
(ii)  additional  eligibility  requirements 
for  eligible  seciuities;  and  (iii)  limits  on 
the  notional  value  of  the  stock  loan/ 
borrow  position  that  a  clearing  member 
may  maintain  in  a  single  stock  in  a 
margin-ineligible  account. 

n.  Self-Regulatory  Organization's  . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 


and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  OCC's  Hedge 
Program,  under  which  OCC  operates  a 
centralized  facility  for  clearing  stock 
loan/borrow  transactions  between  OCC 
clearing  members.  In  order  to  provide 
enhanced  risk  management  while 
maintaining  the  flexibility  of  the  ciurent 
program,  OCC  proposes  to  establish:  (i) 
Heightened  financial  requirements  as  a  ' 
condition  for  clearing  members  to 
designate  accounts  as  margin-ineligible; 
(ii)  additional  eligibihty  requirements 
for  eligible  securities;  and  (iii)  limits  on 
the  notional  value  of  the  stock  loan/ 
borrow  position  that  a  clearing  member 
may  maintain  in  a  single  stock  in  a 
margin-ineligible  account. 

OCC's  Heage  Program  is  intended  to 
facilitate  stock  lending  transactions 
among  OCC's  clearing  members. 
Clearing  members  effecting  stock  loan/ 
borrow  transactions  through  the  Hedge 
Program  obtain  the  advantages  of 
centralized  clearing  of  those 
transactions  as  well  as  reduced  credit 
risk  through  the  substitution  of  OCC  as 
the  counterparty  in  all  transactions. 
Unless  a  cleaing  member  has 
designated  an  account  as  margin- 
ineligible  for  purposes  of  the  Hedge 
Program,  stock  loan  and  borrow 
positions  are  margined  by  OCC's  TIMS  ^ 
margin  system  using  the  same  basic  risk 
assessment  procedures  that  are  used  for 
positions  in  options  or  futures.  For 
many  clearing  members,  this  results  in 
an  important  advantage  of  the  Hedge 
Program.  By  taking  into  consideration 
the  reduction  in  risk  where  stock  loan/ 
borrow  positions  are  on  the  opposite 
side  of  tiie  market  from  option  positions 
on  the  same  underlying  stock,  the 
margin  system  will  calculate  a  reduced 
margin  requirement  for  the  account 
containing  the  offsetting  positions.* 


>9  15  U.S.C.  78s(b)(2). 


2<'17CFR200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  CXX^. 

^TheThediBlical  Intermarket  Margin  System, 
known  as  TIMS,  uses  advanced  portfolio  theory  to 
recognize  economically  and  statistically  reasonable 
hedges  among  various  positions  and  to  correctly 
assess  the  dollar  risk  of  those  positions. 

*  While  similar  offsets  may  exist  between 
positions  in  index  options,  on  the  one  hand,  and 
a  group  of  stock  loanAwrrow  positions  that  are 
identified  as  baskets  comprised  of  constituent 
securities  in  the  index,  the  stock  borrow  basket/ 
slock  loan  twsket  feature  of  the  Hedge  Program, 
although  provided  for  in  the  OCC  By-Laws  and 
Rules,  has  not  been  placed  into  operation  for 
systems  reasons.  CXX:  is  proposing  in  this  filing  to 
add  an  interpr«tation  following  Section  2  of  Article 

Continued 
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For  other  clearing  members,  however, 
the  margin  offset  or  hedging  aspect  of 
the  Hedge  Program  is  of  little  or  no 
benefit.  For  these  clearing  members,  the 
pature  of  their  business  or  the 
organization  of  their  business  within  the 
firm  is  such  that  they  rarely  if  ever  have 
stock  loan/borrow  transactions  that 
provide  any  significant  offset  against 
their  options  positions.  These  firms  may 
,  nevertheless  desire  to  use  the  Hedge 
Program  because  of  its  other  benefits. 
The  participation  of  these  clearing 
members,  which  tend  to  be  the  larger 
clearing  members,  is  desirable  from 
OCC's  perspective  because  they 
contribute  liquidity  to  the  program  and 
facilitate  inclusion  in  the  program  of  the 
hedging  activity  of  some  of  OCC's  less 
well-capitalized  clearing  members.  It 
reduces  OCC's  risk  when  a  market 
maker  clearing  firm,  for  example,  carries 
stock  loan/borrow  positions  in  the  same 
OCC  account  as  the  positions  that  the 
loan/borrow  positions  hedge. ^  However, 
in  order  to  do  that,  the  clearing  firm 
must  find  a  stock  loan  counterparty  that 
is  willing  to  submit  the  transaction  to 
OCC  for  clearance.  If  the  counterparty  is 
not  itself  entering  into  the  transaction 
for  hedging  purposes,  it  may  be  willing 
to  clear  the  transaction  through  OCC 
only  if  it  can  do  so  on  a  margin- 
ineligible  basis  to  avoid  additional  cost. 

For  those  clearing  members  whose 
stock  loan/borrow  positions  are  not 
ordinarily  offset  by  options  positions, 
clearing  stock  loan/borrow  activity 
through  the  Hedge  Program  increases 
rather  than  reduces  their  risk  margin 
requirement  at  OCC.  In  the  stock  loan 
market,  collateral  (usually  equal  to 
100%  or  102%  of  the  value  of  the 
loaned  stock)  is  provided  by  the 
borrower  to  the  lender  to  secure  the 
lender's  obligation  to  return  the  stock. 
Daily  mark-to-market  payments  between 
the  borrower  and  lender  maintain  the 
collateral  at  that  level.  The  same  is  true 
when  stock  loan  activity  is  cleared 
through  the  Hedge  Program.  However, 
in  addition  to  the  collateral  that  is 
passed  by  OCC  between  the  borrowing 
and  lending  clearing  members.  OCC's 
TIMS  system  also  assesses  both  the 


XXI  of  the  By-Laws  stating  that  OCC  will  provide 
notice  to  its  clearing  members  when  this  feature 
liecomes  operative. 

'  As  an  economic  matter,  option  and  security 
futures  positions  are  hedged  not  by  a  clearing 
member's  stock  loan  or  borrow  positions,  but  by  its 
related  long  or  short  positions  in  the  underlying 
stock.  However,  it  is  the  stock  loan/borrow 
positions  that  generate  cash  mark-to-market 
payments  when  the  market  moves  against  the 
member's  options  or  futures  positions.  When  the 
loan/borrow  positions  are  carried  in  the  Hedge 
Program,  OCC  is  able  to  capture  those  payments. 
This  is  what  enables  OCC  to  reduce  its  margin 
requirements  for  the  account  in  which  the  positions 
are  carried. 


borrower  and  the  lender  an  amount  of 
risk  margin  equal  to  one  day's 
anticipated  maximum  market  movement 
in  order  to  protect  OCC  against  a  default 
by  the  borrower  or  the  lender  in  its 
mark-to-market  obligations.  Because  this 
risk  margin  is  collected  only  for  stock 
loan  transactions  that  are  submitted  to 
OCC,  clearing  these  transactions 
through  OCC  imposes  additional  costs 
on  some  clearing  members. 

In  order  to  address  this  issue,  the 
Hedge  Program  permits  clearing 
members  to  elect  to  carry  stock  loan  and 
borrow  transactions  on  a  margin- 
ineligible  basis.  If  a  clearing  member 
designates  an  account  as  margin- 
ineligible,  OCC  will  exclude  any  stock 
loan  or  borrow  positions  in  that  account 
when  calculating  the  regular  margin 
requirement  for  the  account.  OCC, 
however,  relies  on  other  elements  of  its 
protection  systems  ^  to  assess  its 
potential  exposure  with  respect  to 
positions  carried  in  a  margin-ineligible 
account.  Margin  will  be  required  for 
positions  carried  in  a  margin-ineligible 
account  if  predefined  concentration 
monitoring  parameters  are  exceeded. 

OCC  believes  that  permitting  clearing 
members  to  carry  stock  loan  and  borrow 
positions  on  a  margin-ineligible  basis  is 
appropriate,  safe,  and  essential  to  the 
competitiveness  of  the  Hedge  Program. 
However,  in  recognition  of  the  fact  that 
this  alternative  does  create 
uncollateralized  risk  for  OCC,  OCC  has 
conducted  a  study  of  credit  practices  in 
the  stock  loan  market  generally  and  has 
determined  to  implement  certain 
measures  to  reduce  its  risk. 

Although  OCC's  current  risk 
management  practices  are  consistent 
with  industry  standards,  OCC  is 
nevertheless  proposing  elevated 
financial  standards  for  clearing 
members  wishing  to  designate  accounts 
as  margin-ineligible  for  purposes  of  the 
Hedge  Program.  Clearing  members 
would  be  required  to  maintain  excess 
net  capital  of  at  least  $75  million  in 
order  to  carry  margin-ineligible 
accounts  with  OCC  OCC  believes  this 
requirement  is  sufficient  to  ensure 
strong  participant  credit  standing 


*OCC  especially  relies  on  its  concentration 
monitoring  system,  known  as  ConMon,  which 
provides  a  comparison  of  the  capital  and  net  worth 
of  each  OCC  clearing  member  to  the  market  risk 
associated  with  the  clearing  member's  positions. 
Securities  Exchange  Act  Release  No.  40083  (lune 
11.  1998).  63  FR  33424  (June  18.  1998)  (File  No. 
SR-OCC-98-31. 

^Clearing  members  currently  maintaining 
margin-ineligible  accounts  would  be  given  a  one- 
year  grace  period  in  which  to  conform  to  the 
minimum  excess  net  capital  requirement.  If  a 
clearing  member  is  not  in  compliance  at  the  end  of 
that  period,  OCC  would  thereafter  treat  all  of  the 
clearing  memt>er's  accounts  as  margin-eligible. 


without  unduly  hindering  program 
participation. 

The  excess  net  capital  requirement 
would  be  supplemented  by  a 
profitability  standard.  A  clearing 
member  would  not  be  permitted  to 
maintain  a  margin-ineligible  account  if 
it  has:  (i)  Losses  in  one  month  equal  to 
or  exceeding  50  percent  of  its  excess  net 
capital;  (ii)  cvunulative  losses  over  two 
consecutive  months  equal  to  or 
exceeding  60  percent  of  its  excess  net 
capital;  or  (iii)  cumulative  losses  over 
three  consecutive  months  equal  to  or 
exceeding  70  percent  of  its  excess  net 
capital.  These  excess'net  capital  and 
profitability  standards  would  be 
ongoing  tests  and  would  have  to  be  met 
at  all  times  by  a  clearing  member 
wishing  to  carry  stock  loan  or  borrow 
positions  in  any  account  on  a  margin- 
ineligible  basis.  Clearing  members 
falling  out  of  compliance  with  these 
standards  would  be  precluded  from 
clearing  opening  transactions  in  a 
margin-ineligible  account  while  out  of 
compliance. 

The  rationale  for  these  requirements 
is  that  unlike  a  participant  in  the  regular 
stock  loan  market,  which  has  the  ability 
to  consider  the  impact  of  new 
transactions  on  counterparty  credit 
limits  before  entering  into  them,  OCC 
becomes  a  counterparty  solely  at  the 
discretion  of  the  lender  and  borrower 
without  the  ability  to  approve  or 
disapprove  individual  loans  on  a  credit 
basis  before  they  are  accepted  for 
clearance.  OCC's  excess  net  capital  and 
profitability  standards  should  substitute 
for  a  transaction-by-transaction  credit 
review.  Using  these  straightforward 
requirements  instead  of  a  credit  limit  or 
activity  cap  makes  it  unnecessary  for 
OCC  to  reserve  the  right  to  reject 
completed  transactions  in  cases  where 
acceptance  would  put  one  of  the  parties 
above  its  cap. 

As  an  additional  safety  measure,  OCC 
is  proposing  to  amend  the  definition  of 
"Eligible  Stock"  to  exclude  non-option 
stocks  from  the  program  subject  to 
limited  exceptions."  Loans  for  non- 
option  stocks  will  be  permitted  to  be 
maintained  (i)  if  the  loan  was  accepted 
prior  to  the  implementation  of  the 
restriction  or  (ii)  if  the  stock  is 
deliverable  upon  exercise  of  an 


"  As  originally  filed,  the  proposed  rule  change 
sought  to  amend  the  definition  of  "Eligible  Stock" 
to  require  that  non-option  stocks  that  are  the  subject 
of  program  transactions  have  a  price  per  share  of 
at  least  $10.00  at  the  time  the  transaction  is 
submitted  to  clearance.  The  September  26,  2002, 
amendment  proposes  to  exclude  non-option  stocks 
from  the  program  subject  to  limited  exceptions  in 
order  to  more  closely  align  the  use  of  the  Hedge 
Program  with  its  primary  objective  of  recognizing 
the  intermarket  hedges  between  a  participant's 
stock  and  options  positions. 


outstanding  option  (e.g.,  where  a  stock 
ceases  to  be  an  option  stock  but  options 
on  that  stock  remain  outstanding  or 
where  a  non-option  stock  is  distributed 
to  holders  of  an  option  stock  and 
options  on  the  latter  are  adjusted  to 
require  delivery  of  both  stocks).  The 
restriction  applies  only  to  non-option 
stocks  because  OCC  does  not  want  to  , 
limit  clearing  members'  ability  to 
include  option  hedging  transactions  in 
their  accoimts. 

Finally,  no  lender  or  borrower  would 
be  allowed  to  maintain  a  stock  loan  or 
borrow  position  in  a  single  issue  in  a 
margin-ineligible  accoimt  if  the  notional 
value  of  the  position  exceeded  the 
clearing  member's  excess  net  capital. 
This  restriction  is  intended  to  address 
concentration  risk.  Where  the  positions 
are  carried  in  a  margin-eligible  account, 
the  restriction  is  deemed  unnecessary 
because  OCC  will  hold  collateral 
sufficient  to  cover  the  risk. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act^ 
and  the  rules  and  regulations 
thereunder  applicable  to  OCC  because  it 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  assure  the  safeguarding 
of  securities  and  funds  in  the  custody 
and  control  of  OCC  by  providing  for 
enhanced  risk  management  while 
maintaining  the  flexibility  of  the  current 
Hedge  Program. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 


(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nUe  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-OCC-2002-11.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC. 

All  submissions  should  refer  to  File 
No.  SR-OCC-2002-11  and  should  be 
submitted  by  March  25,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-4951  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Releas*  No.  34-47396;  Hie  No.  SR-OCC- 
2002-14] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Procedures  for  Processing 
Late  and  Supplententary  Exercise 
Instructions 

February  24,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Secxmties  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
Jime  28,  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC  Rules  801  and  805  to 
modify  the  existing  fees  for  processing 
late  instructions  and  supplementary 
exercise  notices  and  would  amend  Rule 
801  to  establish  a  specific  cut-off  time 
for  accepting  late  exercise  notices  after 
the  start  of  critical  processing  and  to 
eliminate  OCC's  ability  to  accept 
instructions  to  modify  a  previously 
submitted  exercise  after  the  start  of 
critical  processing.  , 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  piu-pose  of  and  basis  for  the 
proposed  rule  chaijige  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
amend  Rules  801(e)  and  805(g)  to 


9  15  U.S.C.  78q-l. 


»017  CFR  20O.30-3(a)(12). 


>  15  U.S.C.  78s(bHl). 

2  The  Coremission  tias  modified  parts  of  these 
statements. 
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modify  OCC's  fees  for  processing  late 
exercise  instructions  and  supplementary 
exercise  notices  and  to  amend  Rule 
801(e)  to  establish  a  specific  cut-off  time 
for  accepting  late  exercise  notices  after 
the  start  of  critical  processing  and  to 
eliminate  OCC's  ability  to  accept 
instructions  to  modify  a  previously 
submitted  exercise  notice  after  the  start 
of  critical  processing. 

Background 

Rule  801  sets  forth  the  procedures  for 
submitting  exercise  notices  on  a 
business  day  which  is  not  an  expiration 
date,  including  the  requirement  that 
such  submissions  be  completed  by  7 
P.M.  (All  times  are  Central  Time.)  Rule 
801(e)  provides  CXIIC  with  the  authority 
to  permit  clearing  members  to  file, 
revoke,  or  modify  exercise  notices  after 
7  P.M.  for  the  purpose  of  correcting 
bona  fide  errors.  Authority  to  accept  or 
reject  such  late  instructions  is  vested 
with  the  Chairman,  Management  Vice 
Chainnan,  President,  or  such  officer's 
delegate. 

If  a  late  instruction  is  accepted.  Rule 
801(e)  requires  the  clearing  member 
submitting  the  instruction  to  pay  a  late 
filing  fee.  3  The  fees  for  late  instructions 
increase  the  later  the  notice  is  received. 
Late  instructions  accepted  for  filing  after 


the  start  of  critical  processing  are 
processed  on  a  best  eiforts  basis  and 
only  if  the  assigned  clearing  member{s) 
can  be  notified  before  8  a.m.  Previously 
submitted  exercises  may  not  be  revoked 
after  the  start  of  critical  processing. 

These  late  exercise  procedures  help 
provide  a  monetary  incentive  for 
clearing  members  to  take  precautions  to 
avoid  exercise  errors  and  to  identify 
those  errors  that  do  occur  earlier  in 
OCC's  processing  cycle.  The  earlier  late 
exercise  notices  are  submitted,  the 
easier  and  less  costly  it  is  for  OCC  to 
process  these  exercises.  Late  exercise 
notices  submitted  before  the  start  of 
OCC's  critical  processing  cycle  can  be 
readily  accommodated  through  standard 
procedures.  Late  exercise  notices 
submitted  after  the  start  of  critical 
processing  require  supplemental 
assigimient  procedures. 

Rule  805  sets  forth  the  procedures  for 
submitting  exercise  notices  on 
expiration  dates.  Rule  805  permits 
clearing  members  to  submit  exercise 
notices  with  respect  to  expiring  options 
("supplementary  exercise  notices")  after 
the  normal  deadline  but  l)efore  their 
expiration  time  [i.e.,  10:59  P.M.),  by 
following  prescribed  procedures.  A 
clearing  member  submitting  such  a 


supplementary  exercise  notice  is 
required  to  pay  a  late  filing  fee.^  As 
under  Rule  801,  the  filing  fees  increase 
the  later  the  notice  is  received. 
Supplementary  exercise  notices 
submitted  in  accordance  with  the 
prescribed  procedures  are  irrevocable. 

Discussion 

OCC  recently  completed  a  review  of 
these  rules  as  a  result  of  an  increase  in 
the  number  of  late  instructions  received 
fit>m  clearing  members.  Based  on  that 
review,  OCC  is  proposing  to  change  the 
applicable  fee  schedules  and  cut-off 
times  for  processing  late  instructions 
and  supplementary  exercise  notices. 

Fees 

One  of  the  principal  purposes  for 
charging  a  fiUng  fee  for  late  instructions 
under  both  Rule  801  and  Rule  805  is  to 
provide  an  incentive  for  clearing 
members  to  discover  exercise  errors 
earlier  in  the  processing  cycle.  The 
recent  increase  in  the  number  of  late 
instructions  has  led  OCC  to  conclude 
that  the  ciurent  fee  schedules  do  not 
provide  a  sufficient  incentive.  The 
current  and  proposed  fee  schedules  are 
as  follows: 

Rule  801(e) 


Sut)niission  time 

Current  fee 

Proposed  fee 

7  p  m  — 8  p  m              

$500/any  accepted  request  

$2,000/any  accepted  request. 

8:01  p.m.— start  of  critical  processing 

After  start  of  critical  processing  up  until  8  a.m.^ 

$2  OOCVanv  acceoted  reauest  

$5,000/any  accepted  request. 

$10,000/1lne  Item  on  any  exercise  notice  or 
modification  notice  accepted. 

$20,000/  line  item  on  any  exercise  accepted.^ 

^On  approval  of  tfiis  filing,  tfiis  time  will  be  6:30  a.m. 

'On  approval  of  ttiis  filing,  only  exercise  notices  {i.e.,  not  modifications)  will  t>e  accepted  after  tfie  start  of  critical  processing. 

Rule  805(g) 


Submission  time 

Current  fee 

Proposed  fee 

After  tf)e  prescribed  deadline  for  Vt\e  submission 
of  exercise  Instructions— start  of  critical  proc- 
essing. 

After  start  of  critical  processing — expiration  time 

$2,000/any  exercise  notice  accepted  

$5,000/any  rratice  exercise  accepted. 

$10,000/line  item  on  any  exercise  notice  ac- 
cepted. 

$20,000/line  item  on  any  notice  accepted. 

Late  Exercise  Cut-Off  Time;  Instructions 
To  Modify 

Rule  801(e)  does  not  specify  a  cut-off 
time  for  the  acceptance  of  late  exercise 
notices.  To  provide  for  greater 
consistency  in  processing  late  exercise 
notices,  OCC  has  concluded  that  it  is 
desirable  to  establish  a  uniform  cut-off 
time  (i.e.,  6:30  a.m.)  for  their 
acceptance.  A  6:30  A.M.  cut-off  allows 
adequate  time  for  OCC  to  process  a  late 


exercise  notice  and  to  inform  all 
assigned  clearing  memt>ers  before  8  a.m. 

Finally,  OCC  is  proposing  to  stop 
accepting  modifications  to  previously 
submitted  exercise  instructions  after  the 
start  of  critical  processing.  Rule  801(e) 
currently  provides  that  modifications 
will  be  accepted  after  the  start  of  critical 
processing  on  a  best  efforts  basis,  but 
revocation  instructions  will  not  be 
accepted  after  the  start  of  critical 


processing.  This  prohibition  is  in  place 
because  the  proceduj^s  involved  in 
processing  revocations  are  riskier  than 
those  associated  with  accepting  a  late 
exercise  due  to  the  need  to  back  out 
data.  A  modification  that  reduces  the 
number  of  exercised  contracts  requires 
use  of  the  same  revocation  procedures. 
OCC  therefore  believes  that 
modifications  and  revocations  should  be 
treated  alike.  A  request  by  a  clearing 


^  Late  filings,  revocations,  and  modifications  of 
exercise  may  also  be  the  subject  of  disciplinary 
action.  Rule  801(e)(4)  and  805(g). 


*  Late  filings  of  supplementary  exercise  noticed 
may  also  be  the  subject  of  disciplinary  action.  See 
note  3  above. 


member  to  exercise  additional  contracts 
will  be  considered  as  a  request  to  file  a 
late  exercise  (and  not  a  request  to 
modify  a  previously  submitted  exercise 
notice)  and  will  be  handled  pursuant  to 
the  rules  applicable  to  late  exercise 
instructions. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereimder  because  it  improves  the 
efficiency  of  OCC's  procedures  for  the 
acceptance  of  late  exercise  notices  and 
supplementary  exercise  notices  and 
therefore  promotes  the  improvement  of 
the  national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,, and  none 
have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 

rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-OCC-2002-i4.  This  file  niunber 


should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-14 
and  should  be  submitted  by  March  25, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-4955  Filed  3-3-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47385;  File  No.  SR-Phlx- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stocic  Exchange,  inc. 
Relating  to  Changes  to  Its  Nasdaq-100 
Index  Tracking  Stock  •"•  Fee  Schedule 

February  20.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act")»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
31,  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been  . 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  change  its 
Nasdaq-100  Index  Tracking  Stock 
("QQQ") '""  Fee  Schedule  ^  in  two  ways: 
Unamending  the  Customer,  Non-PACE* 
per-trade  fee  and  (2)  eliminating  the 
Specialist  $0,002  per-share  fee. 

First,  in  connection  with  the  Phlx's 
QQQ  Fee  Schedule,  the  Phlx  proposes 
to  replace  the  current  Customer,  Non- 
PACE  per-trade  fee  of  $1.00  p)er-trade 
with  the  equity  transaction  charge 
currently  in  effect  on  the  Phlx's 
Summary  of  Equity  Charges.  Therefore, 
the  Customer,  Non-PACE  per-trade  fee 
of  $1.00  per-trade  will  be  replaced  with 
the  following: 


Transaction  cfwrge 


Rate  per-stiare 


First  500  shares  .... 
Next  2,000  shares 
Remaining  shares  . 


SO.OO 
0.0075 
0.005 


$50  maximum  fee  per-trade  side.^ 

Second,  the  Phlx  proposes  to 
eliminate  the  specialist  $0,002  per-share 
($50.00  cap  per-trade)  fee. 

The  Phlx  intends  to  implement  the 
changes  beginning  with  transactions 
settling  on  or  after  February  3,  2003. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Phlx,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Conunission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


'17CFR2O0.3O-3(a)(12). 
'  15  U.S.C.  78s{b)(l). 
•i  17  CFT«  240.19b-4. 


'Tlie  Nasdaq-100  «.  Nasdaq-100  Index  ff . 
Nasdaq  *  The  Nasdaq  Stock  Market  *.  Nasdaq  100 
Shares-".  Nasdaq-100  Trust-"'.  Nasdaq-100  Index 
Tracking  Stock  ""  and  QQQ-"'  are  trademarks  or 
service  marks  of  The  Nasdaq  Stock  Market.  Inc. 
(Nasdaq)  and  have  been  licensed  for  use  for  certain 
purposes  by  the  Philadelphia  Stock  Exchange 
pursuant  to  a  License  Agreement  with  Nasdaq.  The 
Nasdaq-200  Index  (S  (the  Index)  is  determined, 
composed,  and  calculated  by  Nasdaq  without 
regard  to  the  Licensee,  the  Nasdaq-100  Trust  ~"',  or 
the  beneficial  owners  of  Nasdaq-100  Shares  •"•. 
Nasdaq  has  complete  control  and  sole  discretion  in 
determining,  composing  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 
determining,  composing  or  calculating  the  Index  in 
the  futifre. 

*  'PACE"  is  the  acronym  for  the  Phlx's 
Automated  Communication  and  Execution  System. 
It  is  the  Phlx's  order  routing,  delivery,  execution 
and  reporting  system  for  its  equity  trading  floor.  See 
Phlx  Rules  229  and  229A. 

5 This  fee  will  be  eligible  for  the  monthly  credit 
of  up  to  $1 .000  to  be  applied  against  certain  fees, 
dues  and  charges  and  other  amounts  owed  to  the 
Phlx  by  certain  members.  See  Securities  Exchange 
Act  Release  No.  44292  (Mav  1 1 .  2001 ).  66  FR  27715 
(May  la.  2001)  (SR-Phlx-2001-49). 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  signihcant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  simplify  \he  Phbc's  fee 
schedule  by  applying  the  same  equity 
transaction  charge  for  customer  non- 
PACE  transaction  charges  for  the  QQQs 
that  is  currently  in  effect  for  equity 
transactions.  In  addition,  the  Phlx 
proposes  to  delete  the  specialist  fee  of 
$0,002  per-share  to  provide  the 
specialist  unit  with  incentives  to  grow 
its  specialist  activity  in  the  QQQs  by 
reducing  its  costs  of  doing  business  and 
providing  it  with  additional  funds  to 
commit  to  trading,  which  should,  in 
turn,  promote  liquidity. 

2.  Statutory  Basis 

The  Phlx  believes  that  its  proposal  to 
amdnd  its  schedule  of  dues,  fees  and 
charges  is  consistent  with  section  6(b)  of 
the  Act^  in  general,  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act ' 
in  particular,  in  that  it  is  an  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Phlx  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phbt  neither  solicited  nor 
received  written  comments  concerning 
the  proposal. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Phlx,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act«  and 
subparagraph  (f)(2)  of  Rule  19b-4^ 
thereunder.  At  any  time  within  60  days 
after  the  filing  of  the  proposed  rule 


•  15  U.S.C.  78f(b). 
M5  U.S.C.  78f(bH4). 
•15  U.S.C.  78s(b)(3)(A). 
»17CFR240.19b-4(f)(2). 


change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  tiling  also  will  be 
available  for  inspection  and  copying  at 
the  principal  oftice  of  the  Phlx. 

All  submissions  should  refer  to  File 
No.  SR-Phbc-2003-06  and  should  be 
submitted  by  March  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  03-4954  Filed  3-3-03;  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Computer  Matching  Program  (SSA/ 
Office  of  Personnel  Management 
(OPM))-Matches  1005, 1019, 1020, 
1021 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  the  renewal  of  an 

existing  computer  matching  program 

which  is  scheduled  to  expire  on  April 

6,  2003. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  the 
renewal  of  an  existing  computer 


»o  17  CFR  200.30-3(a)(12). 


matching  program  that  SSA  is  currently 
conducting  with  OPM. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate;  the  Committee  on 
Government  Reform  of  the  House  of 
Representatives;  ancl  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  The  renewal  of  the  matching 
program  will  be  effective  as  indicated 
below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-8582  or  writing  to  the 
Associate  Commissioner,  Office  of 
Income  Security  Programs,  760 
Altmeyer  Building,  6401  Security 
Boulevard,  BaUimore,  MD  21235-6401. 
All  comments  received  will  be  available 
for  pubUc  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Office  of 
Income  Security  Programs  as  shown 
above. 

SUPPLEMENTARY  INFORMATION: 
A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(6)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 


denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  February  25.  2003. 
Martin  H.  Gerry, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
With  the  Office  of  Persoimel 
Management  (OPM) 

A.  Participating  Agencies 
SSA  and  OPM. 

B.  Purpose  of  the  Matching  Progjram 

This  matching  program  will  have  four 
separate  components.  The  purposes  of 
each  of  these  parts  are  as  follows: 

SSA  Match  1005:  OPM  records  will  be 
used  in  a  matching  program  where  SSA 
will  match  OPM's  data  with  SSAs 
records  to  verify  the  accuracy  of 
information  furnished  by  applicants  and 
recipients  concerning  eligibility  factors 
for  the  Supplemental  Security  Income 
(SSI)  and  Special  Veterans'  Benefits 
(SVB)  programs.  The  SSI  program 
provides  payments  to  individuals  who 
have  income  and  resources  below  levels 
established  by  law  and  regulations,  and 
the  SVB  program  provides  special 
benefits  to  certain  World  War  II 
veterans. 

SSA  Match  1019:  SSA  will  match 
OPM's  records  of  civil  service  disability 
benefit  and  payment  data  with  SSA's 
records  of  Social  Security  disability 
insurance  benefits  to  identify  disahility 
insurance  beneficiaries  whose  benefits 
should  be  reduced  under  the  Social 
Security  Act  because  the  disabled 
worker  is  receiving  a  civil  service 
disability  annuity  benefit.  SSA  will 
match  the  OPM  data  to  verify 
information  provided  (or  identify  such 
information  that  should  have  been 
provided)  by  the  disabled  worker  at  the 
time  of  initially  applying  for  Social 
Security  benefits  and  on  a  continuous 
basis  to  ensure  any  reduction  in  Social 
Security  disability  benefits  is  based  on 
the  current  civil  service  disability 
benefit  amount. 

SSA  Match  1020:  OPM  records  will  be 
used  in  a  matching  program  where  SSA 
will  match  OPM's  civil  service  benefit 
and  payment  data  with  SSA's  records 
for  disabled  and  retired  annuitants. 
These  aimuitants  may  be  subject  to  the 
use  of  a  modified  benefit  computation 
formula  used  by  SSA  under  the  Social 


Security  Act  for  certain  persons  who 
receive  both  a  civil  service  benefit  and 
a  Social  Security  retirement  or  disability 
benefit.  SSA  will  use  the  OPM  data  to 
verify  the  pension  or  annuity 
information  provided  (or  identify  such 
information  that  should  have  been 
provided)  directly  to  SSA  by  the 
retirees/annuitants. 

SSA  Match  1021:  SSA  will  match 
OPM's  civil  service  benefit  and  payment 
data  with  SSA's  records  of  beneficiaries 
receiving  Social  Security  spouse's 
benefits  which  are  subject  to  reduction 
under  the  Social  Security  Act  when  the 
beneficiary  is  also  receiving  a 
government  pension  based  on 
employment  not  covered  under  that  Act. 
SSA  will  match  the  OPM  data  to  verify, 
information  provided  (or  identify  such 
information  that  should  have  been 
provided)  by  the  SSA  beneficiary  at  the 
time  of  initially  applying  for  Social 
Security  benefits  and  on  a  continuing 
basis  to  ensure  that  any  reduction  in 
Social  Security  benefits  is  based  on  the 
current  pension  amount. 

C.  Authority  for  Conducting  the 
Matching  Program 

SSA  Match  1005:  Section  1631 
{e)(l)(B)  and  (f)  of  the  Social  Security 
Act  [42  U.S.C.  1383  (e)(1)(B)  and  (f)l  for 
the  SSI  program;  section  806  of  the 
Social  Security  Act  [42  U.S.C.  1006)  for 
the  SVB  program. 

SSA  Match  1019:  Section  224  of  the 
Social  Security  Act  [42  U.S.C.  424al. 

SSA  Match  1020:  Sections  215  (a)(7) 
and  215(d)(3)  of  the  Social  Security  Act 
[(42  U.S.C.  415  (a)(7)  and  415(d)(3)l. 

SSA  Match  1021:  Section  202 
(b)(4)(A),  (c)(2)(A),  (e)(7)(a),  (f)(2)(A), 
and  {g)(4)(A)  of  the  Social  Security  Act 
[42  U.S.C.  402  (b)(4)(A),  (c)(2)(A). 
(e)(7)(A),  (f)(2)(A)  and  (g)(4)(A)l. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

OPM  will  provide  SSA  with  an 
electronic  file  extracted  from  OPM's 
Annuity  and  Survivor  Master  File.  The 
extracted  file. will  contain  information 
about  each  new  annuitant  and 
annuitants  whose  pension  amount  has 
changed.  Each  record  on  the  OPM  file 
will  be  matched  to  SSA's  Master 
Beneficiary  Record  or  Supplemental 
Security  Income  and  Special  Veterans' 
Benefits  Record  for  the  purposes 
described  above  in  Section  B. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  upon  the  signing  of  the 
agreement  by  both  parties  to  the 
agreement  and  approval  of  the 
agreement  by  the  Data  Integrity  Boards 
of  the  respective  agencies,  but  no  sooner 


than  40  days  after  notice  of  this 
matching  program  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget  or  30  days  after  publication  of 
this  notice  in  the  Federal  Register, 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Doc.  03-4999  Filed  3-3-03;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  4292] 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations: 
"Christian  Schad  and  the  Naue 
Sachilchkelt" 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act-of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1. 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 

"Christian  Schad  and  the  Neue 
Sachlichkeit,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  is  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Neue  Galerie,  New  York,  NY  frt>m  on  or 
about  March  14,  2003  to  on  or  about 
Jime  9,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further.information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44.  301 
4th  Street,  SW,  Room  700,  Washington. 
DC  20547-0001. 

Dated:  February  27.  2003. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
(PR  Doc.  03-5091  Filed  3-3-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Determinations  Under  the  African 
Gro¥fth  and  Opportunity  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
that  Rwanda  has  adopted  an  effective 
visa  system  and  related  procedures  to 
prevent  ulawful  transshipment  and  the 
use  of  counterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  toward 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act 
(AGOA).  Therefore,  imports  of  eligible 
products  from  Rwanda  qualify  for  the 
textile  and  apparel  benefits  provided 
uner  the  AGOA. 
DATES:  Effective  March  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jackson,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative.  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (Title  I  of  the  Trade  and 
Development  Act  of  2000.  Pub.  L.  106- 
200)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries.  The  textile 
and  apparel  trade  benefits  under  the 
AGOA  are  available  to  imports  of 
eligible  products  from  countries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  countries:  (1)  Have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents;  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2,  2000), 
the  President  designated  Rwanda  as  a 
"beneficiary  sub-Saharan  African 
country."  Proclamation  7350  delegated 
to  the  USTR  the  authority  to  determine 
whether  designated  countries  have  met 
the  two  requirements  described  above. 
The  President  directed  the  USTR  to 
announce  any  such  determinations  in 
the  Federal  Register  and  to  implement 
them  through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Based  on  actions 
that  Rwanda  has  taken,  I  have 


determined  that  Rwanda  has  satisfied 
these  two  requirements. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  U.S.  note  7(a)  to 
subchapter  II  of  chapter  98  of  the  HTS 
and  U.S.  note  1  to  subchapter  XIX  of 
chapter  98  of  the  HTS  are  each  modified 
by  inserting  "Rwanda"  in  alphabetical 
sequence  in  the  list  of  countries.  The 
foregoing  modifications  to  the  HTS  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  effective 
date  of  this  notice.  Importers  claiming 
preferential  tariff  treatment  under  the 
AGOA  for  entries  of  textile  and  apparel 
articles  should  ensure  that  those  entries 
meet  the  applicable  visa  requirements. 
See  Visa  Requirements  Under  the 
African  Growth  and  Opportunity  Act,  66 
PR  7837  (2001). 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

IFR  Doc.  03-5052  Filed  3-3-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FIMCSA-2002-13411] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  final  disposition. 

SUMMARY:  The  FMCSA  announces  its 
decision  to  exempt  33  individuals  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs). 

DATES:  March  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  you  may 
contact  Ms.  Sandra  Zywokarte,  Office  of 
Bus  and  Truck  Standards  and 
Operations,  (202)  366-2987,  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (DMS)  at:  http://dmses.dot.gov. 

Background 

On  December  12,  2002,  the  FMCSA 
published  a  Notice  of  its  receipt  of 


applications  from  33  individuals,  and 
requested  comments  from  the  public  (67 
FR  76439).  The  33  individuals 
petitioned  the  FMCSA  for  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  conunercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are:  Michael 

D.  Archibald.  Howard  K.  Bradley.  Kirk 
G.  Braegger,  Daniel  L.  Butler,  Ambrosio 

E.  Calles,  Sandy  Clark,  Jose  G.  Cruz, 
Everett  A.  Doty,  Donald  K.  Diriscoll, 
Donald  J.  Goretski,  Alf  M.  Gronstedt, 
David  R.  Gross,  Thomas  L.  Hall, 
Raymond  G.  Hayden,  Harry  P.  Henning, 
Bruce  G.  Homer,  Jeffery  S.  Lathrop, 
Tommy  R.  Masterson,  Daniel  A. 
McKeon,  Ralph  J.  Miles,  William  R. 
New,  Kirby  G.  Oathout,  Ronald  F. 
Prezzia,  Joseph  J.  Rettenmeier,  Thomas 
C.  Rylee,  Stanley  B.  Salkowski  III, 
Wolfgang  V.  Spekis,  James  A.  Stoudt, 
Michael  G.  Thomas,  Brian  S.  Thompson, 
William  H.  Twardus,  Ronald  J.  Watt, 
and  Dale  R.  Wheeler. 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  33  petitions  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  all  of  them.  The 
comment  period  closed  on  January  13, 
2003.  Two  comments  were  received, 
and  their  contents  were  carefully 
considered  by  the  FMCSA  in  reaching 
the  final  decision  to  grant  the  petitions. 

Vision  And  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  the 
FMCSRs  provides: 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors"  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391.41(b)(10)). 

Since  1992,  the  Federal  Highway 
Administration  (FHWA)  has  undertaken 
studies  to  determine  if  this  vision 
standard  should  be  amended.  The  final 
report  from  oiu  medical  panel 


recommends  changing  the  field  of 
vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser.  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers",  October  16, 1998, 
filed  in  the  docket,  FHWA-98-4334.) 
The  panel's  conclusion  supported  the 
FMCSA's  (and  previously  the  FHWA's) 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

The  33  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  retinal 
and  macular  scars,  and  loss  of  an  eye 
due  to  trauma.  In  most  cases,  their  eye 
conditions  were  not  recently  developed. 
All  but  seven  of  the  applicants  were 
either  bom  with  their  vision 
impairments  or  have  had  them  since 
childhood.  The  seven  individuals  who 
sustained  their  vision  conditions  as 
adults  have  had  them  for  periods 
ranging  from  6  to  40  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  has 
sufficient  vision  to  perform  all  the  tasks 
necessary  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 
The  Federal  interstate  qualification 
standards,  i.e.  the  FMCSRs,  however, 
require  more. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  33  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  3  to  40  years.  In  the 
past  3  years,  one  of  the  drivers  has  had 
a  conviction  for  a  traffic  violation — 
speeding.  Five  drivers  were  involved  in 


an  accident  but  did  not  receive  a 
citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  December  12,  2002,  Notice.  Since 
there  were  no  docket  comments  on  the 
specific  merits  or  qualifications  of  any 
applicant,  we  have  not  repeated  the 
individual  profiles  here.  Our  siunmary 
anedysis  of  the  applicants  is  supported 
by  the  information  published  at  67  FR 
76439. 

Basis  for  Exemption  Detennination 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.41{b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  oiu  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is^  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  opposed  to 
restricting  him  or  her  to  driving  in 
intrastate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  (FHWA-98- 

3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectively.  (See  61 
FR  13338,  13345,  March  26,  1996.)  The 
fact  that  experienced  monocular  drivers 
with  good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 


required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman,  University  of  California 
PubUcations  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
acciuont  history  coupled  with  other 
factors.  These  factors — such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Apphcation  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 
33  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had    -  ■ 
only  five  accidents  and  one  traffic 
violation  in  the  last  3  years.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  their  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their  ' 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA 
concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  believe  the  applicants'  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
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required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  under  those 
conditions  for  at  least  3  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
commerce.  Consequently,  the  FMCSA 
finds  that  exempting  these  applicants 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agency  will  grant  the  exemptions  for  the 
2-year  period  allowed  by  49  U.S.C. 
J1315  and  31136(e)  to  the  33  applicants 
listed  in  the  December  Notice. 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  33 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiqer  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  FMCSA  received  two  comments 
in  this  proceeding.  The  comments  were 
considered  and  are  discussed  below. 

One  individual  wrote  in  support  of 
granting  an  exemption  to  Mr.  Archibald. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  Federal 


Motor  Carrier  Safety  Regulations, 
including  the  driver  qualification 
standards.  Specifically,  Advocates:  (1) 
Objects  to  the  maiuier  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  ihe  vision  waiver  program;  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Court  decision  affects 
the  legal  validity  of  vision  exemptions. 
The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23. 1999),  64  FR  66962 
(November  30.  1999),  64  FR  69586 
(December  13,  1999),  65  FR  159  (January 
3.  2000),  65  FR  57230  (September  21, 
2000),  and  66  FR  13825  (March  7,  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  33  exemption  applications,  the 
FMCSA  exempts  Michael  D.  Archibald, 
Howard  K.  Bradley.  Kirk  G.  Braegger, 
Daniel  L.  Butler,  Ambrosio  E.  Calles, 
Sandy  Clark,  Jose  G.  Cruz,  Everett  A. 
Doty,  Donald  K.  Driscoll,  Donald  J. 
Goretski,  Alf  M.  Gronstedt,  David  R. 
Gross,  Thomas  L.  Hall,  Raymond  G. 
Hayden,  Harry  P.  Henning,  Bruce  G. 
Homer,  Jeffery  S.  Lathrop,  Tommy  R. 
Masterson,  Daniel  A.  McKeon,  Ralph  J. 
Miles,  William  R.  New,  Kirby  G. 
Oathout,  Ronald  F.  Prezzia,  Joseph  J. 
Rettenmeier,  Thomas  C.  Ryloe,  Stanley 
B.  Salkowski  111,  Wolfgang  V.  Spekis, 
James  A.  Stoudt,  Michael  G.  Thomas, 
Brian  S.  Thompson.  William  H. 
Twardus,  Ronald  J.  Watt,  and  Dale  R. 
Wheeler  from  the  vision  requirement  in 
49  CFR  391.41(b)(10),  subject  to  the 
following  conditions:  (1)  That  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  the  vision 
in  the  better  eye  continues  to  meet  the 
standard  in  49  CFR  391.41(b)(10),  and 
(b)  by  a  medical  examiner  who  attests 
that  the  individual  is  otherwise 
physically  qualified  under  49  CFR 
391.41;  (2)  that  each  individual  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 


copy  of  the  certification  when  driving, 
so  it  may  be  presented  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  February  24,  2003. 
Pamela  M.  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 

Program  Development. 

[FR  Doc.  03-5014  Filed  3-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
AdministratkMi 

[Docket  Nos.  FMCSA-2000-7006,  FMCSA- 
2000-7363,  and  FMCSA-2000-791S] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA's  decision  to  renew  the 
exemptions  for  29  individuals  from  the 
vision  requirement  in  the  Federal  Motor 
Carrier  Safety  Regulations. 
DATES:  This  decision  is  effective  March 
7,  2003.  Comments  from  interested 
persons  should  be  submitted  by  April  3, 
2003. 

ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PI^-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001 .  You  can  also  submit  comments  at 
http://dms.dot.gov.  Please  include  the 
docket  niunbers  that  appear  in  the 
heading  of  this  document  in  your 
submission.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
from  9  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
If  you  want  us  to  notify  you  that  we 
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received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard. 

Anyone  is  able  to  seeirch  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
conunent  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  fitim  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Exemption  Decision 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b){10),  which  applies  to  drivers 
of  commercial  motor  vehicles  in 
interstate  commerce,  for  a  2-year  period 
if  it  finds  Asuch  exemption  would 
likely  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exemption.  The  procediues  for  receiving 
an  exemption  (including  renewals)  are 
set  out  in  49  CFR  Part  381,  Waivers, 
Exemptions,  and  Pilot  Programs.  This 
notice  addresses  29  individuals  who 
have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  29  petitions 
for  renewal  on  their  merits  and  decided 
to  extend  each  exemption  for  a 
renewable  2-year  period.  The 
individuals  are: 
Henry  Ammons,  Jr. 
Larry  N.  Arrington 
Robert  D.  Bonner 
James  F.  Bower 
BenT.  Brovra 
David  S.  Carman 
Darrell  B.  Dean 
Cedric  E.  Foster 
Glen  T.  Garrabrant 
Johnny  C.  Hall 
John  R.  Hughes 
Joseph  V.  Johns 
Alan  L.  Johnston 
Mark  J.  Koscinski 
John  N.  Lanning 
Robert  C.  Leathers 
Calvin  E.  Lloyd 
Newton  H.  Mahoney,  VH 


Luther  A.  McKiimey 

Carl  A.  Michel,  Sr. 

Dennis  I.  Nelson 

Ranee  A.  Powell 

Shannon  E.  Rasmussen  . 

James  R.  Rieck 

Garfield  A.  Smith 

Frederick  E.  St.  John 

Daniel  R.  Viscaya  , 

Heruy  L.  Walker 

Michael  P.  Walsh 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthajpiologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  aimual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Each  exemption  vrill  be  valid  for  2 
years  luiless  rescinded  earlier  by  the 
FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for 
additional  2-year  p.eriods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  29  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(65  FR  20245,  65  FR  57230,  65  FR 
45817,  65  FR  77066,  65  FR  66286,  66  FR 
13825).  Each  of  these  29  applicants  has 
requested  timely  renewal  of  the 
exemption  and  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  specified 
at  49  CFR  391.41(b)(10)  and  that  the 
vision  impairment  is  stable.  In  addition, 
a  review  of  the  safety  record  for  each  of 
these  individuals,  while  driving  with 
the  respective  vision  deficiencies  over 


the  past  2  years,  indicates  each 
applicant  continues  to  meet  the  vision 
exemption  standards.  These  factors 
provide  an  adequate  basis  for  predicting 
each  driver's  ability  to  continue  to  drive 
safely  in  interstate  commerce. 
Therefore,  the  FMCSA  concludes  that 
extending  the  exemption  for  each 
renewal  applicant  for  a  period  of  2  years 
is  likely  to  achieve  a  level  of  safety 
equal  to  that  existing  without  the 
exemption. 

Comments  ;     ' 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 
that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  April  3, 
2003. 

In  the  past  the  FMCSA  has  received 
comments  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA's 
procedures  for  renewing  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
exemptions  vdthout  any  opportimity  for 
public  comment  prior  to  the  decision  to 
renew,  and  reliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  The  FMCSA  contuiues 
to  find  its  exemption  process 
appropriate  to  the  statutory  and 
regulatory  requirements. 

Issued  on:  February  24.  2003. 
Pamela  M.  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 

Program  Development. 

[FR  Doc.  03-5015  FiM  3-3-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2003-1 4223] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 
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SUMMARY:  This  notice  publishes  the 
FMCSA's  receipt  of  applications  from 
21  individuals  for  an  exemption  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  If  granted,  the  exemptions 
will  enable  these  individuals  to  qualify 
as  drivers  of  commercial  motor  vehicles 
(CMVs)  in  interstate  commerce  without 
meeting  the  vision  standard  prescribed 
in  the  FMCSRs. 

DATES:  Comments  must  be  received  on 
or  before  April  3,  2003. 
ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility.  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  You  can  also  submit  comments  at 
http://dms.dot.gov.  Please  include  the 
docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  from  9  a.m.  to  5 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  us 
to  notify  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the  . 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  uniorij^etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31315  and  31136(e), 
.the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  The  21  individuals  listed  in  this 
notice  have  recently  requested  an 


exemption  from  the  vision  requirement 
in  49  CFR  391.41(b)(10),  which  applies 
to  drivers  of  CMVs  in  interstate 
commerce.  Accordingly,  the  agency  will 
evaluate  the  qualifications  of  each 
applicant  to  determine  whether  granting 
the  exemption  will  achieve  the  required 
level  of  safety. 

Qualifications  of  Applicants 

1.  Gordon  L  Apple 

Mr.  Apple,  71,  has  had  crossed  eyes 
since  childhood  and  alternates  from  one 
eye  to  the  other.  His  best-corrected 
visual  acuity  is  20/25  in  the  right  eye 
and  20/25  in  the  left.  His 
ophthalmologist  examined  him  in  2002 
and  certified,  "The  condition  should  be 
stable  and  he  is  visually  able  to  drive 
commercially."  Mr.  Apple  submitted 
that  he  has  driven  straight  trucks  for  18 
years,  accumulating  360,000  miles, 
tractor-trailer  combinations  for  35  years, 
accumulating  2.6  million  miles,  and 
buses  for  6  months,  accumulating  2.000 
miles.  He  holds  a  Class  A  CDL  from 
Arkansas.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

2.  Stanley  E.  Bernard 

Mr.  Bernard.  57,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  in  the  right  eye  is  20/300  and  in 
the  left.  20/20.  Following  an 
examination  in  2002.  his  optometrist 
certified,  "Stan  Bernard  meets  the  visual 
requirements  to  perform  the  driving 
tasks  needed  to  operate  a  commercial 
vehicle."  Mr.  Bernard  reported  that  he 
has  driven  straight  trucks  for  30  years, 
accumulating  1.5  million  miles.  He 
holds  a  Class  DMl  driver's  license  from 
Alaska.  His  driving  record  for  the  last  3 
years  shows  no  accidents  or  convictions 
for  moving  violations  in  a  CMV. 

3.  John  D.  Balding,  Jr. 

Mr.  Bolding,  43,  has  a  macular  scar  in 
his  left  eye  due  to  an  injiuy  in  1995.  His 
best-corrected  visual  acuity  in  the  right 
eye  is  20/15  and  in  the  left,  20/200.  An 
optometrist  examined  him  in  2002  and 
stated.  "In  our  professional  opinion.  Mr. 
Bolding  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Bolding 
submitted  that  he  has  driven  tractor- 
trailer  combinations  for  14  years, 
accumulating  700,000  miles.  He  holds  a 
Class  A  CDL  from  Oklahoma.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

4.  Ronald  B.  Brown 

Mr.  Brown.  55.  lost  the  central  vision 
in  his  right  eye  due  to  a  retinal  vein 


occlusion  in  1993.  His  best-corrected 
visual  acuity  in  the  right  eye  is  hand 
motions  and  in  the  left,  20/25.  His 
ophthalmologist  examined  him  in  2002 
and  stated.  "1  would  hereby  certify  that 
in  my  medical  opinion.  Mr.  Brown  has 
vision  adequate  to  perform  the  tasks  of 
his  present  occupation,  that  of  driving  a 
conunercial  vehicle."  Mr.  Brown 
submitted  that  he  has  driven  straight 
trucks  for  6  years,  accumulating  300,000 
miles,  and  tractor-trailer  combinations 
for  24  years,  accumulating  2.9  million 
miles.  He  holds  a  Class  A  CDL  from 
Maine.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 

5.  Michael  P.  Curtin 

Mr.  Curtin,  47,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  in  the  right  eye  is  20/400  and  in 
the  left.  20/20.  Following  an 
examination  in  2002,  his  optometrist 
certified,  "I  do  not  feel  this  should 
decrease  his  ability  to  safely  drive  a 
commercial  vehicle."  Mr.  Curtin 
submitted  that  he  has  driven  straight 
trucks  for  20  years,  accumulating 
100.000  miles,  and  tractor-trailer 
combinations  for  2  years,  accumulating 
10,000  miles.  He  holds  a  Class  AM  CDL 
from  Illinois.  His  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

6.  Albion  C.  Doe 

Mr.  Doe,  44,  has  a  congenital  ^ 

toxoplasmosis  scar  in  his  right  eye.  His 
visual  acuity  is  counting  fingers  in  the 
right  eye  and  20/25  in  the  left. 
Following  an  examination  in  2002,  his 
optometrist  certified,  "Mr.  Doe  has  a 
congenital  toxoplasmosis  scar  in  his 
right  eye  which  will  not  impair  his 
ability  to  drive  a  commercial  vehicle  in 
any  way."  Mr.  Doe  submitted  that  he 
has  driven  straight  trucks  for  15  years, 
accumulating  780,000  miles.  He  holds  a 
Class  A  CDL  from  New  Hampshire.  His 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

7.  fames  M.  Eads 

Mr.  Eads,  52,  is  blind  in  his  left  eye 
due  to  injury  at  age  5.  His  best-corrected 
visual  acuity  in  the  right  eye  is  20/20. 
An  optometrist  examined  him  in  2002 
and  stated,  "His  right  eye  is  revealed  to 
have  good  ocular  health  and  he  has 
adapted  well  with  his  monocular  vision 
to  safely  drive  a  commercial  vehicle." 
Mr.  Eads  reported  that  he  has  driven 
straight  trucks  for  12  years, 
accumulating  480,000  miles.  He  holds  a 
chauffeur's  license  from  Indiana.  His 


driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

8.  Richard  L.  Elyard 

Mr.  Elyard,  55,  is  blind  in  his  right 
eye  due  to  an  accident  30  years  ago.  The 
best-corrected  visual  acuity  in  his  left 
eye  is  20/20.  Following  an  examination 
in  2002,  his  optometrist  certified,  "It  is 
my  opinion  that  Mr.  Elyard  is  visually 
qualified  to  operate  a  commercial 
vehicle  at  this  time."  Mr.  Elyard 
reported  that  he  has  driven  tractor- 
trailer  combinations  for  30  years, 
accumulating  3.1  million  miles.  He 
holds  a  Class  A  CDL  from  Virginia.  His 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

9.  Michael  R.  Forschino 

Mr.  Forschino,  56,  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/25  in  the  right  eye  and  20/ 
50 — in  the  left.  His  optometrist 
examined  him  in  2002  and  stated,  "Mr. 
Forschino  possesses  sufficient  vision 
required  to  operate  a  commercial  motor 
vehicle."  Mr.  Forschino  reported  that  he 
has  driven  straight  trucks  for  7  years, 
accumulating  434,000  miles.  He  holds  a 
Class  B  CDL  from  Connecticut.  His 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

10.  John  C.  Gadomski 

Mr.  Gadomski,  38,  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
100  in  the  left.  His  optometrist 
examined  him  in  2002  and  stated,  "I  do 
believe  that  his  vision  is  sufficient  to 
perform  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Gadomski  reported  that  he  has  driven 
straight  trucks  for  15  years, 
accumulating  1.5  million  miles.  He 
holds  a  Class  B  CDL  from  New  York.  His 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

1 1 .  Richard  H.  Hammann 

Mr.  Hammaim,  64,  has  reduced  vision 
in  his  left  eye  due  to  trauma  in  1998.  His 
best-corrected  visual  acuity  is  20/30  in 
the  right  eye  and  20/200  in  the  left.  His 
ophthalmologist  examined  him  in  2002 
and  stated,  "In  my  opinion  he  has 
adequate  vision  to  operate  a  conunercial 
vehicle."  Mr.  Hammaim  reported  that 
he  has  driven  straight  trucks  for  44 
years,  accumulating  1.8  million  miles, 
tractor-trailer  combinations  for  15  years, 
accumulating  1.2  million  miles,  and 
buses  for  44  years,  accumulating  2.6 
million  miles.  He  holds  a  Class  BCDM 


CDL  from  Wisconsin.  His  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV. 

12.  Carl  M.Hill 

Mr.  Hill,  68,  has  had  a  histoplasmosis 
scar  in  his  left  eye  since  childhood.  His 
best-corrected  visual  acuity  is  20/20  in 
his  right  eye  and  20/100  in  the  left.  An 
optometrist  examined  him  in  2002  and 
stated.  "In  my  opinion,  Mr.  Hill  has 
sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Hill  reported 
that  he  has  driven  straight  trucks  for  3 
years,  accumulating  3,000  miles,  tractor- 
trailer  combinations  for  13  years, 
accumulating  975,000  miles,  and  buses 
for  1  year,  acciunulating  5,000  miles.  He 
holds  a  Class  A  CDL  from  California. 
His  driving  record  for  the  last  3  years 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

13.  David  A.  Hiller 

Mr.  Hiller,  53,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eye  is' 20/20  and  in  the  left, 
20/400.  Following  an  examination  in 
2002,  his  optometrist  stated,  "It  is  my 
professional  opinion  that  Mr.  Killer's 
visudl  condition  has  not  previously 
affected  his  ability  to  operate  a 
commercial  motor  vehicle  nor  should  it 
affect  any  further  performance."  Mr. 
Hiller  submitted  that  he  has  driven 
straight  trucks  for  34  years, 
accumulating  3.2  million  miles.  He 
holds  a  Class  A  CDL  from  Minnesota. 
His  driving  record  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV  during  the  last  3  years. 

14.  Billy  L  Johnson 

Mr.  Johnson,  25,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eye  is  20/20  and  in  the  left, 
20/60-2.  His  optometrist  examined  him 
in  2002  and  certified,  "1  do  feel,  in  my 
opinion,  that  he  does  have  sufficient 
vision  to  perform  commercied  driving 
tasks  and  it  is  the  same  now  as  over  the 
past  few  years."  Mr.  Johnson  submitted 
that  he  has  driven  traCtor-trailer 
combinations  for  4  years,  accumulating 
270,000  miles.  He  holds  a  Class  A  CDL 
from  North  Carolina.  His  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV. 

15.  Christopher  J.  Kane 

Mr.  Kane,  44.  has  retinal  scarring  in 
his  left  eye  due  to  injury  at  age  12.  His 
best-corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/80 — in  the  left. 
Following  an  examination  in  2002.  his 
optometrist  stated,  "I  would  certify  Mr. 
Kane's  vision  as  sufficient  for  operating 


a  commercial  vehicle."  Mr.  Kane 
reported  that  he  has  driven  straight 
trucks  for  2  years,  accumulating  28,000 
miles,  and  tractor-trailer  combinations 
for  4  years,  accumulating  158,000  miles. 
He  holds  a  Class  A  CDL  from  Vermont. 
His  driving  recoid  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV  during  the  last  3  years. 

16.  Jack  E.  Kettner 

Mr.  Kettner,  33,  experienced  optic 
atrophy  in  his  left  eye  due  to  tumor 
resection  in  1992.  His  best-corrected 
visual  acuity  is  20/20  in  the  right  eye 
and  coimting  fingers  in  the  left.  An 
optometrist  examined  him  in  2002  and 
certified,  "Jack  Kettner  has  sufficient 
vision  to  perform  commercial  driving 
tasks."  Mr.  Kettner  submitted  that  he 
has  driven  straight  truck's  for  10  years, 
accumulating  150,000  miles.  He  holds  a 
Class  B  CDL  from  Florida.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

17.  Wallace  F.  Mahan,  Sr. 

Mr.  Mahan,  60 .•experienced  a  retinal 
vein  occlusion  in  his  right  eye  in  1998. 
His  best-corrected  visual  acuity  is  20/ 
400+1  in  the  right  eye  and  20/25+3  in 
the  left.  Following  an  examination  in 
2002.  his  ophthalmologist  certified,  "It 
is  my  medical  opinion  that  the  patient 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Mahan 
reported  that  he  has  driven  tractor- 
trailer  combinations  for  40  years, 
accumulating  1.6  million  miles.  He 
holds  a  Class  A  CDL  from  Maine.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

18.  James  R.  Petre 

Mr.  Petre,  50,  has  counting  fingers 
vision  in  his  left  eye  due  to  a  childhood 
injury.  His  best-corrected  visual  acuity 
in  the  right  eye  is  20/20.  His  optometrist 
examined  him  in  2002  and  stated,  "I  do 
certify  in  my  opinion,  that  Mr.  James 
Petre  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle.  '  Mr.  Petre 
submitted  that  he  has  driven  straight 
trucks  for  30  years,  accumulating 
600,000  miles.  Mr.  Petre  holds  a  Class 
B  CDL  from  Maryland.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

19.  William  E.  Reveal 

Mr.  Reveal,  37,  has  a  retinal 
detachment  in  his  right  eye  resulting 
from  a  congenital  condition.. His  best- 
corrected  visual  acuity  in  the  left  eye  is 
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20/20  and  in  the  right,  hand  motions. 
His  optometrist  examined  him  in  2002 
and  stated,  "Due  to  the  clarity  of  Mr. 
Reveal's  vision  in  the  left  eye,  and  his 
life  long  adaptation  to  the  reduction  of 
vision  in  his  right  eye,  it  is  my  opinion 
that  his  vision  is  sufficient  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Reveal 
reported  that  he  has  driven  straight 
trucks  for  14  years,  accumulating 
420,000  miles.  He  holds  a  Class  B  CDL 
from  Ohio.  His  driving  record  shows  no 
accidents  and  two  convictions  for 
moving  violations — speeding  and 
"failure  to  obey  a  traffic  control  device/ 
sign" — in  a  CMV.  He  exceeded  the 
speed  limit  by  10  mph. 

20.  Robert  P.  Sanderson 

Mr.  Sanderson,  59,  is  blind  in  his  left 
eye  due  to  a  central  retinal  artery 
occlusion  that  occurred  in  1998.  His 
best-corrected  visual  acuity  in  the  right 
eye  is  20/20.  His  ophthalmologist 
examined  him  in  2002  and  certified, 
"Mr.  Sanderson's  visual  acuity  in  his 
good  eye  is  stable  and  i  fael  he  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Sanderson  submitted  that 
he  has  driven  straight  trucks  for  15 
years,  accumulating  300,000  miles,  and 
tractor-trailer  combinations  for  30  years, 
accumulating  2.4  million  miles.  He 
holds  a  Class  A  CDL  from  Vermont.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

21.  Janusz  Tyrpien 

Mr.  Tyrpien,  45,  has  had  a  chorio- 
retinal scar  in  his  left  eye  since  1998. 
His  best-corrected  visual  acuity  in  the 
right  eye  is  20/20  and  in  the  left,  20/50. 
An  optometrist  examined  him  in  2002 
and  stated,  "It  is  my  opinion  that  he  has 
sufficient  vision  to  perform  the  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Tyrpien  reported  that  he 
has  driven  tractor-trailer  combinations 
for  3  years,  accumulating  300,000  miles. 
He  holds  a  Class  A  CDL  from  Florida. 
His  driving  record  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV  during  the  last  3  years. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  requests 
public  comment  from  all  interested 
persons  on  the  exemption  petitions 
described  in  this  notice.  We  will 
consider  all  comments  received  before 
the  close  of  business  on  the  closing  date 
indicated  earlier  in  the  notice. 


Issued  on:  February  24,  2003. 
Pamela  M .  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 
(FR  Doc.  03-5017  Fifed  3-3-03;  8:45  am) 
BIUING  COOe  4910-CX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Informatkxi 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Raifroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB),  FRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  May  5,  2003. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Raifroad  Administration,  1120 
Vermont  Ave.,  NW.,  Mail  Stop  35, 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  thefr  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  _."  Alternatively, 
comments  may  be  transmitted  via 
facsimile  to  (202)  493-6230  or  (202) 
493-6170,  or  e-mail  to  Mr.  Brogan  at 
robert.brogan@fra.dot.gov,  or  to  Ms. 
Steward  at  debra.steward@fra.dot.gov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 


Railroad  Administration,  1120  Vermont 
Ave.,  NW..  Mail  Stop  17,  Washington. 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity  . 
Improvement.  RAD-20,  Federal 
Railroad  Adminisfration,  1120  Vermont 
Ave..  NW.,  Mail  Stop  35,  Washington. 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
tPRA).  Pub.  L.  104-13.  section  2. 109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520).  and  its 
implementing  regulations.  5  CFR  part 
1320.  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1).  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  ike  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(i)-(iv);  5  CFR 
1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  biutiens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  simimaries  of  the 
three  currently  approved  information 
collection  activities  that  FRA  will 
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submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Identification  of  Cars  Moved  in 
Accordance  with  Order  13528. 

OMB  Control  Number:  2130-0506. 

Abstract:  This  collection  of 
information  identifies  a  freight  car  being 
moved  within  the  scope  of  Order  13528 
(Order).  See  CFR  part  232,  appendix  B. 
Otherwise,  an  exception  will  be  taken, 
and  the  car  will  be  set  out  of  the  train 
and  not  delivered.  The  information  that 
must  be  recorded  is  specified  at  49  CFR 
part  232,  appendix  B,  requiring  that  a 
car  be  properly  identified  by  a  card 
attached  to  each  side  of  the  car  and 
signed  stating  that  such  movement  is 
being  made  under  the  authority  of  the 
order.  The  Order  does  not  require 
retaining  cards  or  tags.  When  a  car 
bearing  a  tag  for  movement  imder  the 
Order  arrives  at  its  destination,  the  tags 
are  simply  removed. 

Form  Numberfs):  None. 

Affected  Public:  Businesses. 
■  Respondent  Universe:  685  raifroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  800  tags. 


Average  Time  Per  Response:  5 
minutes  per  tag. 

Estimated  Total  Annual  Burden:  67 
hours. 

Status:  Regular  Review. 

Title:  Railroad  Police  Officers. 

OMB  Control  Number:  2130-0537. 

Abstract:  Under  49  CFR  part  207, 
railroads  are  required  to  notify  states  of 
all  designated  railroad  police  officers 
who  are  discharging  thefr  duties  outside 
of  their  respective  jurisdictions.  This 
requirement  is  necessary  to  verify 
proper  police  authority. 

Form  Number(s):  None. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  60  (30  rpts.  +  30 
reds.). 

Average  Time  Per  Response:  5  hrs.  p/ 
rpt.  +  10  min.  p/rcd. 

Estimated  Total  Armual  Burden:  155 
hours. 

Status:  Regular  Review. 

Title:  Confrol  of  Alcohol  and  Drug 
.Use  in  Raifroad  Operations. 

OMB  Control  Number:  2130-0526. 


Abstract:  The  information  collection 
requirements  contained  in  pre- 
employment  and  "for  cause"  testing 
regulations  are  intended  to  ensure  a 
sense  of  fairness  and  accuracy  for 
railroads  and  thefr  employees.  The 
principal  information — evidence  of 
unauthorized  alcohol  or  drug  use — is 
used  to  prevent  accidents  by  screening 
personnel  who  perform  safety-sensitive 
service.  FRA  uses  the  information  to 
measure  the  level  of  compliance  with 
regulations  governing  the  use  of  alcohol 
or  controlled  substances.  Elimination  of 
this  problem  is  necessary  to  prevent 
accidents,  injuries,  and  fatalities  of  the 
nature  already  experienced  and  further 
reduce  the  risk  of  a  truly  catastrophic 
accident.  Finally,  FRA  analyzes  the  data 
provided  in  the  Management 
Information  System  annual  report  to 
monitor  the  effectiveness  of  a  raifroad's 
alcohol  and  drug  testing  program. 

Form  Number(s):  FRA  F  6180.73. 
6180.74,  6180.94A,  61880.94B. 
Affected  Public:  Businesses. 
Reporting  Burden: 
Reporting  Burden: 


CFR  section 


219.7— Waivers  

219.9.(b)(2) — Responsibility  for  compliance 

219.11(b)(2) — Gen'l  conditions  for  chemical 
tests. 

219.11  (g)  &  219.301  (c)(2)(ii)— Training- 
Alcohol  and  Drug. 

— Training  

219.23  (d)— Notice  to  Employee  Organiza- 
tions. 

219.104/219.107/40.67— Removal  from 
cov.  Sewice. 

219.201  (c)  Good  Faitti  Determination 

219.2153/207/209— Notifications  by  ptione 
to  FRA. 

219.205 — Sample  Collection  and  Handling 

— Form  covering  accidents/incidents 

219.209  (c)— Records— Tests  promply 
admin. 

219.211  (b)— Analysis  and  follow-up  MRO 

219.302  (f>— Tests  not  promptly  adminis- 
tered. 

219.401/403/405— Voluntary  refenal  and 
Co-worker  report  policies. 

219.405  (c)(1)--Report  by  Co-worker 

219.403/405— SAP  Counselor  Evaluation  ... 

219.601  (a)— RR  Random  Dmg  Testing 
Programs. 

— ^/Vmendments  

219.601(b)(1)— Random  Selection  Proc  — 
Dmg. 

21 9.601  (b)(4/21 9.601  (d)— Notice  to  Em- 
ployees. 

— New  Flailroads 

— Employee  Notices — Tests 

219.603(a) — Specimen  Security— Notice  By 
Employee  /Asking  to  be  Excused — Urine 
Testing. 

219.607(a) — RR  Random  Ateohol  Testing 
Programs. 


Respondent  universe 


100,000  employees 

450  railroads 

450  Medical  Fac.  ... 

5  railroads 

50  railroads 

5  railroads 

450  railroads 

450  railroads 

450  railroads 

450  railroads 

450  railroads 

450  railroads 

450  railroads 

450  railroads 

5  railroads 

450  railroads 

450  railroads 

5  railroads 

450  railroads 

450  railroads 

5  railroads 

5  railroads 

450  railroads 

20.000  employees  . 

5  railroads 


Total  annual  responses 


2  letters 

2  requests 

1  document 

5  programs  

50  training  class 
5  notices  

20  letters 

10  reports  

104  phone  calls  . 

400  forms 

lOOfonns 

40  records 

8  reports  

200  records 

5  report  

450  reports  

700  reports  

5programs  

20  amendemnts  . 
5,400  documents 

100  notices 

5  notices  

25,000  notices  ... 
200  excuse  doc  . 

a 

5  progreuns  ........ 


.  Average  time 
per  response 


2  hours  

1  hour  

15  minutes 

3  tmurs  

3  hours 

1  hour  

1  hour  

30  minutes 
10  minutes 

1 5  minutes 
10  minutes 
30  minutes 

15  minutes 
30  minutes 

20  hours  ... 

5  minutes  . 
30  minutes 
1  hour 

1  hour  ....V. 

4  hours 

5  minute  ... 

10  hours  ... 
1  minute  .  . 
15  minutes 

8  hours  


Total  annual 
burden  hours 


4  hours  

2  twurs  

15  minutes 

15  hours  .. 

150  hours 

5  hours  .... 

20  ttours  .. 

5  hours  .... 
17  hours  ... 

100  hours 
17  hours  .. 
20  hours  .. 

2  hours  

100  hours 

100  hours 

38  hours  .. 
350  hours  . 
5  hours  

20  hours  ... 
21.600  

1  hour 

50  hours  ... 
417  hours  . 
5  hours  

40hours  .... 


Total  an- 
nual tNjr- 
dencost 


$140 
70 

4 

525 

5.250 
175 

700 

175 
595 

3,500 
595 
700 

200 

3.500 

3.500 

1,330 

12,250 

175 

700 
324.000 

35 

1.750 

14.595 

145 


1,400 
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—Amendments  to  Approved  Program 

219.608— Administrator's  Determination  of 
Random  Alcohol  Testing  Rale. 

219.707  9(c)(d)  &  40.33— Review  by  MRO 
of  Urine  Drug  Testing  Results/Employee 
Notification: 

— Positive  Drug  Test  Result  

—Copies  of  Positive  Test  Results  to  Em- 
ployees. 

219.709— Retests— Written  Request  by 
employee. 

219.711(c)  &  40.25(f)(22)(ii)— Employee 
Consent. 

40.65— Submission  of  Test  Result  to  Em- 
ployer. 

40.69— Physician's  Written  Statement  

40.81— Availability/Disclosure  of  Alchol 
Testing. 

Information  about  individual  Employees 

—Copies  of  Records — Breath  Alcohol  Test 

40.83— Maintenatjce/Disclosure  of  Records 
concerning  EBTs  and  BATs 

219.801— Reporting  Alcohol/Dmg  Misuse 
Prevention  Program  Results  in  a  Man- 
agement info.  System  Data  Collection 
Form. 

—Easy  Data  Collection  Fonn — No  Alcohol/ 
Drug  Misuse 

219.901/903— Retention  of  Breath  Alcohol 
Testing  Records;  Retention  of  Urine  Drug 
Testing. 

—Summary  Report  of  Bath  Alcohol/Drug 
Test. 

40.29(g)(1)  &  (5)— Lab  Test  Result  Rpts  to 
MRO. 

40.29(g)(6)— Lab/Monthly  Stat  Summary  of 
Urinalysis. 

40.29(g)(8)  &  (m) — Recordkeeping — Labs 

40.31(d)(6)  Unsatisfactory  Pert.  Test  Re- 
sults. 

40.31(d)(7)  &  (8)— False  Positive  Error/Re- 
testing. 

—False  Positive  on  Blind  Test  Pertormance 

40.33— Reporting/Review— Split  Sample 
Test  Results.  ^ 

— Split  Sample  Failure  to  Reconfirm  Drug 
Presence. 

40.37 — Employee  Request  for  Access  to 
Test  Records. 


Respondent  universe 


450  railroads 

53  railroads 

450  MROs  

450  railroads 

450  railroads 

100,000  employees  ... 

450  railroads 

450  railroads 

450  railroads 

40,000  employees  .... 
450  railroads 

53  railroads 

53  railroads 

450  railroads 

450  railroads 

25  laboratories i 

25  laboratories 

25  latx>ratories 

25  laboratones 

25  laboratories 

25  laboratories 

200  railroads 

200  railroads 

40,000  employees  .... 


Total  annual  responses 


20  amendments  .. 
53  MIS  reports  .... 

980  reports  

980  tests  

10  letters 

60  letters 

20  tests 

10  statements  

60  tetters 

4  requests 

1.500 

25  forms 

28  fornis 

100,500  records  .. 

200  reports  

52,920 

600  reports  

25  document  files 
2  reports  

1  report 

1  report 

8  tetters 

2  reports  

30  requests 


Average  time 
per  response 


Total  annual 
burden  hours 


1  hour  

2  hours  

2  hours  

15  minutes 

30  minutes 

5  minutes  . 

1 5  minutes 

1  hour  

5  minutes  . 

30  minutes 
5  minutes  . 

4  hours  

2  hours  

5  minutes  . 

2  hours  

30  minutes 

2  hours  

240  hours  . 
10  hours  ... 

50  hours  ._ 

50  hours  .. 
30  minutes 

30  minutes 

30  minutes 


20  hours  

106  hours  .... 

1 ,960  hours  . 
245  hours  .... 

5  hours  

5  hours  

5  hours  

10  hours  

5  hours  

2  hours  

25  hours  

100  hours  .... 

56  hours  

8,375  hours  . 

400  hours  .... 

26,460  hours 

1 ,200  hours 

6,000  hours 
20  hours  

50  hours  

50  hours  

9  hours  

1  hour 

15  hours  


Total  an- 
nual bur- 
den cost 


700 
3,710 


196,000 
3,675 

175 

175 

175 

1,000 
175 


70 

4,375 

3,500 


1,960 
125,625 

6,000 

926,100 

42,000 

210.000 
700 

1,750 

1.750 
315 

•       35 

525 


Respondent  Universe:  450  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  190.886. 

Estimated  Total  Annual  Burden: 
68.307  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C,  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 


Issued  in  Washington,  DC.  on  February'27, 
2003. 
Kalhy  A.  Weiner. 

Office  of  Information  Technology  and 

Support  Systems.  Federal  Railroad 

Administration. 

|FR  Dor.  03-5041  Filed  3-3-03;  8:45  am) 

BILUNO  COOC  4910-(»-P 

DEPARTMENT  OF  TRANSPORTATION 

« 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Maritime  Administration,  DOT. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  td  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  December  2.  2002.  No  comments 
were  received. 
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DATES:  Comments  must  be  submitted  on 
or  before  April  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Otto 
A.  Strassburg,  Maritime  Administration, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone:  202-366-4161; 
Fax:  202-366-7901,  or  e-mail: 
ioe.stTassburgSmarad.dot.gov.  Copies  of 
this  collection  also  can  be  obtained  from 
that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Approval  of  Underwriters  fdr 
Marine  Hull  Insurance. 

OMB  Control  Number:  2133-0517. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Underwriters  of 
marine  insurance  and  marine  insurance 
brokers. 

Form(s):  None. 

Abstract:  This  collection  of 
information  involves  the  approval  of 
marine  hull  underwriters  to  insure 
MARAD  program  vessels.  Applicants 
will  be  required  to  submit  financial  data 
upon  which  MARAD  approval  would  be 
based.  This  information  is  needed  in 
order  that  MARAD  officials  can  evaluate 
the  underwriters  and  determine  their 
suitability  for  providing  marine  hull 
insurance  on  MARAD  vessels. 

Aimual  Estimated  Burden  Hours:  46 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW. 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC.  on  February  27, 
2003. 

Cluistine  Gurland, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  03-5022  Filed  3-3-03;  8:45  am] 

BHJJNG  CODE  491l>-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-12367;  Notice  2] 

Toyota  VMor  Corporation;  Grant  of 
Application  for  Decision  for 
DeterminatkMi  of  Inconsequential  Non- 
Compliance 

This  notice  grants  the  application  by 
Toyota  Motor  Corporation  (TMC)  of 
Aichi-ken.  Japan,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  30118  and 
30120  for  a  noncompliance  with  49  CFR 
571.205,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  205,  "Glazing 
Materials."  TMC  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  Pursuant  to  49  CFR  part  556, 
"Exemption  for  Inconsequential  Defect 
or  Noncompliance,"  TMC  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  chapter  301,  "Motor  Vehicle 
Safety."  The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  July  8,  2002,  (67  FR 
45182]  affbrdic^  an  opportunity  for 
comment.  The  comment  closing  date 
was  August  7,  2002.  No  comments  were 
received. 

From  January  8,  2001  to  May  17, 
2001,  TMC  manufectxued  5,789  airdams 
for  use  in  2002  Lexus  SL  430  passenger 
cars  that  do  not  meet  the  labeling 
requirements  of  paragraph  S6  of  FMVSS 
No.  205.  The  airdams  were  not  marked 
with  the  "DOT"  symbol  and  a 
manufecturer's  code. 

FMVSS  No.  205,  paragraph  S6, 
"Certification  and  marking,"  requires 
that  each  piece  of  glazing  material  shall 
be  marked  in  accordance  with  Section  6 
of  the  American  National  Standard 
"Safety  Code  for  Safety  Glazing 
Materials  for  Glazing  Materials  for 
Glazing  in  Motor  Vehicles  Operating  on 
Land  Highways'  Z-26.1-1977,  January 
26, 1977,  aff  supplemented  by  Z26.1a. 
July  3, 1980  (ANS  Z26).  This  specifies 
all  safety  glazing  materials  for  use  in 
accordance  with  this  code  shall  be 
legibly  and  permanentiy  marked  in 
letters  £md  niunerals  at  least  0.070  inch 
(1.78  mm)  in  height,  with  the  words 
"American  National  Standard"  or  the 
characters  "AS"  and,  in  addition,  with 
a  model  niunber  that  will  identify  the 
type  of  construction  of  the  glazing 
material.  The  glazing  materials  ^hall 
also  be  marked  with  the  manufacturer's 
distinctive  designation  or  trademark'  In 
addition,  FMVSS  No.  205,  paragraph 


S6.2  requires  that  each  piece  of  glazing 
material  be  marked  with  the  symbol 
"DOT."  The  TMC  airdams  were 
constructed  to  comply  as  glazing 
materials  under  American  National 
Standard  Items  4  and  5 ,  and  should 
have  been  identified  as  "AS  4"  or  "AS 
5."  TMC  stated  that  the  noncompliance 
consists  of  the  airdams  not  being 
marked  with  the  "DOT"  symbol  and  the 
AS  4  or  AS  5  codes. 

According  to  TMC,  during  its  design 
and  testing  process,  it  confirmed  that 
the  airdam  meets  the  performance 
requirements  of  ANS  Z26  for  item  4  and 
item  5  glazing  as  referenced  by  FMVSS 
No.  205.  It  supplied  two  "Notice  of 
Equipment  Compliance"  reports.  The 
American  Association  of  Motor  Vehicle 
Administrators  issued  the  first  report, 
and  the  Japan  Vehicle  Inspection 
Association  issued  the  second.  The  first, 
dated  1993.  provided  compUance 
information  for  AS  4  and  AS  5  material 
that  was  used  in  the  vehicle  prior  to 
inclusion  of  the  marking  and  that 
expired  in  1998.  The  second,  dated 
2001,  provided  compUance  information 
for  AS  4  and  AS  5  material  that  was 
used  after  the  marking  was  placed  on 
the  airdam.  TMC  claims  there  is 
virtually  no  difference  between  the 
complianoe  data;  therefore,  TMC 
believes  there  is  no  safety  risk. 

NHTSA  has  reviewed  TMC's 
application  and,  for  the  reasons 
discussed  in  this  paragraph,  concludes 
that  the  noncompliance  of  the  TMC 
airdam  is  inconsequential  to  motor 
vehicle  safety.  TMC  has  provided 
documentation  indicatiii^  that  the 
airdams  do  comply  with  all  other  safety 
performance  requirements  of  the 
standard  except  the  labeling. 
Consequentiy,  the  noncompUance 
would  not  affect  the  purposes  of  FMVSS 
No.  205  that  include  reducing  injuries 
from  impacts  to  glazing  surfeces. 
ensuring  driver  visibility,  or  minimizing 
the  possibiUty  of  occupants  being 
thrown  through  the  vehicle  windows  in 
collisions.  The  lack  of  labeling  to  the 
airdam  described  herein,  would  not 
result  in  inadvertent  replacement  of  the 
airdams  with  the  wrong  glazing 
material.  Since  TMC  is  the  only 
certifying  manufacturer  of  the  airdam,  a 
person  attempting  to  replace  the  airdam 
would  have  to  contact  TMC  for  the 
proper  part.  Consequently  TMC,  or  their 
representative,  woiild  be  able  to  provide 
the  correct  replacement  airdam. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 

Accordingly,  the  application  is 
granted,  and  the  apphcant  is  exempted 


10308 


Federal  Register/ Vol.  68,  No.  42 /Tuesday,  March  4,  2003 /Notices 


from  providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118.  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

The  applicant  is  hereby  informed  that 
all  products  manufactured  on  and  after 
the  date  it  determined  the  existence  of 
this  noncompliance  must  fully  comply 
with  the  requirements  of  FMVSS  No. 
205. 

Authority:  49  U.S.C.  30n8(b).  30120(h). 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  February  27,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator.for  Rulemaking. 
(FR  Doc.  03-5039  Filed  3-3-03;  8:45  ami 

BMJJNO  COOC  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  25,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  11000.  1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3.  2003  to 
be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Numfaer:1Mew. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  FinCEN  Office  of  Regulatory 
Programs  (ORP)  Customer  Satisfaction 
Survey. 

Description:  This  survey  will  measure 
customer  satisfaction  with  regulatory 
guidance  provided  by  FinCEN. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  Steve  Rudzinski 
(703)  905-3845.  Financial  Crimes 


Enforcement  Network.  2070  Chain 
Bridge  Road.  Suite  200.  Vienna.  VA 
22182. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc:  03-5018  Filed  3-3-03;  8:45  am] 

BILUNO  CODE  4«10-03-P 


DEPARTIMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  24,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000. 1750 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3.  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0973. 

Form  Number:  IRS  Form  8569. 

Type  of  Review:  Extension. 

Title:  Geographic  Availability 
Statement. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program,  and 
other  executive  positions. 

Respondents:  Individuals  or 
households.  Federal  Government. 

Estimated  Number  of  Responderrts: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  84 
hours. 

OMB  Number:  1545-1128. 

Regulation  Project  Number:  CO-69- 
87  Final.  CO-68-87  Final  and  CO-18- 
90  Final. 

Type  o/fleview;  Extension. 

Title:  CO-69-87  and  CO-68-87  Final: 
Final  Regulations  under  Sections  382 


and  383  of  the  Internal  Revenue  Code  of 
1986;  Pre-change  Attributes;  and 

CO-18-90  Final:  Final  Regulations 
under  Section  382  of  the  Internal 
Revenue  Code  of  1986;  Limitations  on 
Corporate  Net  Operating  Loss 
Carryforwards. 

Description:  (CO-69-87  and  CO-68- 
87)  These  regulations  require  reporting 
by  a  corporation  after  it  undergoes  an 
"ownership  change"  under  sections  382 
and  383.  Corporations  required  to  report 
under  these  regiilations  include  those 
with  capital  loss  carryovers  and  excess 
credits.  (CO-18-90)  These  regulations 
provide  rules  for  the  treatment  of 
options  under  Internal  Revenue  Code 
(IRC)  section  382  for  purposes  of 
determining  whether  a  corporation 
undergoes  an  ownership  change.  The 
regulation  allows  for  certain  elections 
for  corporations  whose  stock  is  subject 
to  options. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,150. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours.  56 
minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  220.575  hours. 
OMB  Number:  1545-1617. 
Regulation  Project  Number:  REG-    ^ 
124069-02  NPRM.  Temporary  and 
Final;  and  REG-1 18966-97  Final. 
Type  of  Review:  Extension. 
Title:  REG-1 24069-02  NPRM. 
-  Temporary  and  Final  Regulations: 
Section  6038 — Returns  Required  with 
Respect  to  Controlled  Foreign 
Partnerships; 

REG-1 18966-97  Final:  Information 
Reporting  with  Respect  to  Certain 
Foreign  Partnership  and  Certain  Foreign 
Corporations. 

Description:  (REG-124069-02) 
Treasury  Regulation  §  1.6038-3  requires 
certain  United  States  persons  who  own 
interests  in  controlled  foreign 
partnerships  to  annually  report 
information  to  the  IRS  on  Form  8865. 
This  regulation  amends  the  reporting 
rules  under  Treasury  Regulation  section 
§  1.6038-e  to  provide  that  a  U.S.  person 
must  follow  the  filing  requirements  that 
are  specified  in  the  instructions  for 
Form  8865  when  the  U.S.  person  must 
file  Form  8865  and  the  foreign 
partnership  completes  and  files  Form 
1065  or  Form  1065-B. 

(REG-1 18966-97)  Section  6038 
requires  certain  U.S.  persons  who  own 
interest  in  controlled  foreign 
partnerships  or  certain  foreign 
corporations  to  annually  report 
information  to  the  IRS.  This  regulation 
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provides  reporting  rules  to  identify 
foreign  partnerships  and  foreign 
corporations  which  are  controlled  by 
U.S.  persons. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Armually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  250  hours. 

OMB  Number:  1545-1806. 

Form  Number:  IRS  Form  8883. 

Type  of  Review:  Revision. 

Title:  Asset  Allocation  Statement 
Under  338. 

Description:  Form  8883  is  used  to 
report  information  regarding 
transactions  involving  the  deemed  sale 
of  corporate  assets  under  section  338. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  201. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 16  hr.,  44  min. 

Learning  about  the  law  or  the  form — 
3  hr.,  40  min. 

Preparing  and  sending  the  form  to  the 
IRS— 4  hr..  6  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4.929  hours. 

OMB  Number:  1545-1808. 

Form  Number:  IRS  Form  8887. 

Type  of  Review:  Extension. 

Title:  Health  Insurance  Credit 
Eligibility  Certificate. 

Description:  Form  8887  is  used  to 
notify  a  TAA  (trade  adjustment 
assistance),  alternative  TAA,  or  PBGC 
(Pension  Benefit  Guaranty  Corporation) 
recipient  that  they  may  qualify  for  the 
health  insurance  credit  on  Form  8885. 

Respondents:  State,  Local  or  Tribal 
Government,  Individual  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  min.  ' 

Learning  about  the  law  or  the  form — 
2  min. 

Preparing  the  form — 5  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 10  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  123,000  hours. 

Clearance  Officer:  Glerm  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316.  Office  of  Management 


and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-5019  Filed  3-3-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

February  25,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW.,  • 
Washington,  IX  20220. 

DATES:  Written  conunents  should  be 
received  on  or  before  April  3,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (KS) 

OMB  Number:  1545-1049. 

Regulation  Project  Number:  IA-7-88 
Final. 

Type  of  Review:  Extension. 

Title:  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  by  Any  Person 
on  Receipt  of  Greenmail. 

Description:  The  final  regulations 
provide  rules  relating  to  the  manner  and 
method  of  reporting  and  paying  the 
nondeductible  50  percent  excise  tax 
imposed  by  section  5881  of  the  Internal 
Revenue  Code  with  respect  to  the 
receipt  of  greenmail. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2  hours. 

OMB  Number:  1545-1557. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-39. 

Type  of  Review:  Extension. 

Title:  Form  941  e-file  Program. 

Description:  Revenue  Procedure  99- 
39  provides  guidance  and  the 
requirements  for  participating  in  the 
Form  941  e-file  Program. 


Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  390,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  37  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  238,863  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service.  Room  6411-03. 1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 

OMB  fleviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer, 
[FR  Doc.  03-5020  Filed  3-3-03;  8:45  am] 

BILLING  CODE  4t3l>-«1-P 

DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  March  18,  2003  from  9:30  a.m. 
to  approximately  3  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
The  LBJ  Library  and  Museimi,  8th  Floor 
Atrium.  2313  Red  River  Street,  Austin. 
Texas  78705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kodat.  Designated  Federal 
Official,  202-622-7073. 

SUPPLEMENTARY  INFORMATION:  At  the 
public  meeting,  the  Commission  will 
examine  (1)  the  impact  of  the  electronic 
diversion  of  First-Class  letter  mail.  (2) 
the  automation  and  other  technologies 
currently  utilized  by  the  United  States 
Postal  Service,  and  (3)  potential 
opportimities  for  business  growth  that 
may  be  available  as  result  of 
technological  innovations.  Witnesses 
will  testify  at  the  invitation  of  the 
Conunission.  At  the  meeting,  the 
Technologies  Challenges  and 
Opportunities  Subcommittee  will  report 
to  the  Commission.  Seating  is  limited  to 
a  maximum  of  200. 
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Dated:  February  26,  2003. 
Roger  Kodat, 

Designated  Federal  Official. 
[FR  Doc.  03-4938  Filed  3-3-03;  8:45  ami 
BILUNG  CODE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  0MB  for  review  and 
approval  under  the  Paperworlt 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with  ttie 
requirements  of  the  Paperwork    ■ 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC.  the  Board,  and  the 
FDIC  (the  "agencies")  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMBJ  control  number.  On  November  8, 
2002,  the  agencies  requested  public 
comment  for  60  days  on  proposed 
revisions  to  the  Consolidated  Reports  of 
Condition  and  Income  (Call  Report), 
which  are  currently  approved 
collections  of  information.  After 
considering  the  comments  the  agencies 
received,  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  of  which  the  agencies  are 
members,  adopted  some  of  the  proposed 
revisions  after  making  certain 
modifications  to  them.  The  FFIEC  and 
the  agencies  are  continuing  to  evaluate 
the  other  proposed  revisions  from  the 
November  proposal.  In  addition,  on  July 
12,  2002,  the  agencies  requested  public 
comment  for  60  days  on  a  separate 
proposed  revision  to  the  Call  Report 
related  to  the  collection  of  data  on 
subprime  consumer  lending  programs, 
which  the  FFIEC  and  the  agencies  have 
decided  not  to  implement. 
DATES:  Comments  must  be  submitted  on 
or  before  April  3,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  0MB  control 


numbers),  will  be  shared  among  the 
agencies. 

OCC:  Comments  should  be  sent  to  the 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  Mailstop 
1-5,  Attention:  1557-0081,  250  E  Street, 
SW.,  Washington,  DC  20219.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  submit  conmients  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448.  or  by  e-mail  to 
regs.cominents@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Board:  Written  comments,  which 
should  refer  to  "Consolidated  Reports  of 
Condition  and  Income,  7100-0036," 
may  be  mailed  to  Ms.  Jennifer  J. 
Johnson.  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  20th  and 
C  Streets,  NW.,  Washington.  DC  20551. 
Due  to  temporary  disruptions  in  the 
Board's  mail  service,  commenters  are 
encouraged  to  submit  comments  by 
electronic  mail  to 

regs.comments@federaIreserve.gov,  or 
by  fax  to  the  Office  of  the  Secretary  at 
202-452-3819  or  202^52-3102. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mailroom  and  the  security 
control  room  are  accessible  from  the 
Eccles  Building  courtyard  entrance  on 
20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
received  may  be  inspected  in  room  M- 
P-500  between  9  a.m.  and  5  p.m.  on 
weekdays  pursuant  to  sections  261.12 
and  261.14  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/Legal,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  All 
comments  should  refer  to  "Consolidated 
Reports  of  Condition  and  hicome,  3064- 
0052."  Commenters  are  encouraged  to 
submit  conmients  by  fax  or  electronic 
mail  [Fax  number:  (202)  898-3838; 
Internet  address:  comments@fdic.gov]. 
Comments  also  may  be  hand-delivered 
to  the  guard  station  at  the  rear  of  the  550 
1 7th  Street  Building  (located  on  F 
Street)  on  business  days  between  7  a.m. 
and  5  p.m.  Comments  may  be  inspected 
and  photocopied  in  the  FDIC  Public 
Information  Center.  Room  100,  801  17th 


Street.  NW..  Washington.  DC.  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Joseph  F.  Lackey.  Jr., 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  10235.  Washington,  DC  20503  or 
electronic  mail  to  jIackeyj@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sample  copies  of  the  revised  Call  Report 
forms  for  March  31.  2003,  can  be 
obtained  at  the  FFIEC's  Web  site  (http:/ 
/www.ffiec.gov).  Sample  copies  of  the 
revised  Call  Report  forms  also  may  be 
requested  from  any  of  the  agency 
clearance  officers  whose  names  appear 
below. 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory  , 

Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Cynthia  M.  Ayouch,  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
Telecommxmications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 

FDIC:  Tamara  R.  Manly,  Management 
Analyst,  (202)  898-7453,  Legal  Division, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429. 

SUPPLEMENTARY  INFORMATION:  Request 
for  OMB  approval  to  extend,  with 
revision,  the  following  currently 
approved  collections  of  information: 

Report  Title:  Consolidated  Reports  of 
Condition  and  Income. 

Form  Number:  FFIEC  031  (for  banks 
with  domestic  and  foreign  offices)  and 
FFIEC  041  (for  banks  with  domestic 
offices  only). 

Frequency  of  Response:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit. 

For  OCC: 

OMB  Number:  1557-0081. 

Estimated  Number  of  Respondents: 
2,200  national  banks. 

Estimated  Time  per  Response:  42.20 
burden  hours. 

Estimated  Total  Annual  Burden : 
371,360  burden  hours. 

For  Board: 

OMB  Number:  7100-0036. 

Estimated  Number  of  Respondents: 
978  state  member  banks. 

Estimated  Time  per  Response:  48.25 
burden  hours. 

Estimated  Total  Annual  Burden: 
188,754  burden  hours. 

For  FDIC: 
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OMB  Number:  3064-0052. 

Estimated  Number  of  Respondents: 
5,354  insured  state  nonmember  banks. 

Estimated  Time  per  Response:  32.85 
burden  hours. 

Estimated  Total  Annual  Burden: 
703.411  burden  hours. 

The  estimated  time  per  response  for 
the  Call  Report  is  an  average,  which 
varies  by  agency  because  of  differences 
in  the  composition  of  the  banks  under 
each  agency's  supervision  (e.g..  size 
distribution  of  institutions,  types  of 
activities  in  which  they  are  engaged, 
and  number  of  banks  with  foreign 
offices).  For  the  Call  Report  as  it  would 
be  revised,  the  time  per  response  for  a 
bank  is  estimated  to  range  from  15  to 
550  hours,  depending  on  individual 
circumstances. 

General  Description  of  Report' 

These  information  collections  are 
mandatory:  12  U.S.C.  161  (for  national 
banks).  12  U.S.C.  324  (for  state  member 
banks),  and  12  U.S.C.  1817  (for  insured 
state  nonmember  commercial  and 
savings  banks,  and  for  all  banks  for 
deposit  information).  Except  for  selected 
items,  these  information  collections  are 
not  given  confidential  treatment.  Small 
businesses  (i.e..  small  banks)  are 
affected. 

Abstract 

Banks  file  Call  Reports  with  the 
agencies  each  quarter  for  the  agencies' 
use  in  monitoring  the  condition, 
performance,  and  risk  profile  of 
reporting  banks  and  the  industry  as  a 
whole.  In  addition.  Call  Reports  provide 
the  most  current  statistical  data 
available  for  evaluating  bank  corporate 
applications  such  as  mergers,  for 
identifying  areas  of  focus  for  both  on- 
site  and  off-site  examinations,  and  for 
monetary  and  other  public  policy 
purposes.  Call  Reports  are  also  used  to 
calculate  all  banks'  deposit  insurance 
and  Financing  Corporation  assessments 
and  national  banks'  semiannual 
assessment  fees. 

Current  Actions 

On  November  8.  2002.  the  OCC,  the 
Board,  and  the  FDIC  jointly  published  a 
notice  soliciting  comments  for  60  days    ' 
on  proposed  revisions  to  the  Call  Report 
(67  FR  68229).  The  agencies'  notice 
addressed  a  number  of  different  types  of 
changes  to  the  Call  Report  requirements. 
These  changes  related  to  the  content  of 
the  Call  Report  itself,  the  submission 
deadline  for  certain  banks,  and  the 
agencies'  process  for  validating  and 
releasing  the  data  that  banks  report. 
First,  the  agencies  proposed  several 
revisions  to  the  content  of  the  Call 
Report  and  one  instructional 


clarification.  These  revisions  focus  on 
improving  the  information  reported  by 
banks  that  engage  in  certain  specific 
activities  and  generally  will  he 
applicable  to  small  percentages  of  banks 
rather  than  to  most  or  all  banks.  This 
first  group  of  proposed  revisions,  which 
were  proposed  to  take  effect  as  of  March 
31.  2003,  include: 

•  Adding  five  items  dealing  with 
accrued  fees  and  finance  charges  on 
credit  card  accounts,  allowances  for 
uncollectible  accrued  fees  and  finance 
charges,  and  charge-offs  of  such  accrued 
amounts,  which  would  be  reported  by 
banks  with  a  significant  volume  of 
credit  card  activity; 

•  Splitting  the  item  in  the 
securitization  schedule  (Schedule  RC-S) 
for  seller-provided  credit  enhancements 
to  the  bank's  securitization  structm^s 
(other  than  credit-enhancing  interest- 
only  strips)  into  separate  items,  one  for 
on-balance  sheet  assets  and  another  for 
other  enhancements; 

•  Separating  the  current  income 
statement  (Schedule  Rl)  item  for  income 
from  insurance  activities  into  two  items, 
one  for  insurance  underwriting  income 
and  the  other  for  income  from  other 
insurance  activities; 

•  Adding  a  yes/no  question  asking 
whether  any  of  the  bank's  Internet  Web 
sites  has  transactional  capability,  i.e., 
allows  the  bank's  customers  to  execute 
transactions  on  their  accounts; 

•  Extending  to  banks  with  less  than 
$100  million  in  assets  the  requirement 
to  disclose  the  fair  values  of  derivative 
contracts  in  Schedule  RC-L — Derivative 
and  Off-Balance  Sheet  Items,  because 
current  accounting  standards  require 
derivatives  to  be  reported  on  the  balance 
at  fair  value; 

•  Changing  where  banks  report  any 
provisions  for  allocated  transfer  risk  in 
the  income  statement  (Schedule  RI): 

•  Clarifying  the  instructions  for  the 
reporting  of  certain  loans; 

•  Clarifying  that,  for  the 
Memorandum  items  on  the  number  and 
amoimt  of  deposit  accounts  by  size  of 
account  in  the  insurance  assessments 
schedule  (Schedule  RC-O),  the  dollar 
amount  for  the  size  of  an  account 
represents  the  deposit  insurance  limit  in 
effect  on  the  report  date;  and 

•  Creating  a  supplement  to  the  Call 
Report  that  would  enable  the  agencies  to 
collect  a  limited  amount  of  data  from 
cbrtain  banks  in  the  event  of  an 
immediate  and  critical  need  for  specific 
information. 

Second,  the  agencies  proposed  to 
reduce  the  Call  Report  filing  period  for 
banks  with  more  than  one  foreign  office 
from  45  to  30  days  effective  June  30, 
2003.  In  connection  with  this  change, 
the  FDIC  would  be  authorized  to  contact 


not  more  than  20  of  these  banks  around 
May  1,  2003,  if  their  March  31  reports 
have  not  yet  been  received  in  order  to 
obtain  certain  deposit  data  needed  to 
estimate  insured  deposits. 

Third,  to  improve  the  timeliness  with 
which  Call  Report  data  become 
available  to  the  public,  the  agencies 
would  begin  posting  the  reports  for 
individual  banks  on  the  FDIC's  Web  site 
as  soon  as  the  agencies'  analysis  of  an 
individual  report  has  been  completed. 
The  agencies  stated  that  this  change 
would  begin  as  early  as  with  the  first 
quarter  2003  reports. 

Finally,  in  conjunction  with  the 
planned  implementation  of  a  new 
business  model  for  collecting  and 
validating  Call  Reports  in  2004,  the 
agencies  proposed  that  a  bank's  Call 
Report  must  pass  all  validity  edits  and 
must  include  an  explanatory  comment 
addressing  each  quality  edit  exception 
identified  in  the  bank's  report  in  order 
for  the  agencies  to  accept  the  bank's  Call 
Report  submission. 

After  considering  the  comments  the 
agencies  received,  the  FFIEC  and  the 
agencies  decided  to  modify  the 
proposed  changes  relating  to  allocated 
transfer  risk  and  the  instructional 
clarification  addressing  loans  held  for 
trading.  Some  additional  insurance- 
related  instructional  clarifications  also 
will  be  made.  Except  as  noted  in  the 
following  sentence,  the  FFIEC  and  the 
agencies  are  proceeding  with  all  of  the 
other  proposed  revisions.  In  this  regard, 
the  FFIEC  and  the  agencies  are 
continuing  to  evaluate  three  elements  of 
their  November  2002  proposal:  the 
creation  of  a  supplement  to  the  Call 
Report  that  would  enable  the  agencies  to 
collect  a'limited  amount  of  data  from 
certain  banks  to  meet  an  immediate  and 
critical  need  for  specific  information, 
the  reduction  from  45  to  30  days  in  the 
Call  Report  filing  period  for  banks  with 
more  than  one  foreign  office,  and  the 
establishment  of  edit  criteria  that  would 
have  to  be  met  in  order  for  a  bank's  Call 
Report  to  be  accepted.  If  and  when  the 
agencies  decide  to  proceed  with  one  or 
more  of  these  three  proposals,  one  or 
more  separate  Federal  Register  notices 
would  then  be  published  and 
submissions  to  OMB  would  then  be 
made. 

With  respect  to  the  Call  Report  filing 
period  for  banks  with  multiple  foreign 
offices,  the  agencies'  proposal  had 
called  for  the  shortening  of  this  period 
from  45  to  30  days  to  take  effect  with 
the  reports  for  June  30,  2003.  The 
agencies  note  that  the  Board  proposed 
on  December  24,  2002,  to  reduce  the^ 
filing  period  for  the  FR  Y-9C  report 
filed  by  certain  bank  holding  companies 
from  45  to  35  days  effective  June  30, 
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2004  (67  FR  78467).  The  comment 
period  for  the  Board's  proposal  ended 
on  February  24,  2003.  Because  the  filing 
period  part  of  the  Call  Report  proposal 
remains  under  study,  the  agencies  are 
deferring  the  date  when  any  shortening 
of  the  filing  period  would  take  effect 
until  a  report  date  after  June  30,  2003. 
However,  as  long  as  the  current  45-day 
filing  period  remains  in  effect,  the  FDIC 
would  be  authorized  to  contact  not  more 
than  20  banks  with  one  or  more  foreign 
offices  on  or  about  each  May  1  and 
November  1  if  their  March  31  and 
September  30  Call  Reports  have  not 
been  received  in  brder  to  obtain  certain 
deposit  data  needed  to  estimate  insured 
deposits. 

In  addition,  in  November  2002,  the 
American  Institute  of  Certified  Public 
Accountants  disclosed  that  it  was 
rescinding  its  Statement  of  Position 
(SOP)  No.  92-3,  Accounting  for 
Foreclosed  Assets,  because  of  the 
issuance  by  the  Financial  Accounting 
Standards  Board  of  Statement  No.  144, 
Accounting  for  the  Impairment  or 
Disposal  of  Long-Lived  Assets  (FAS 
144).  Under  SOP  92-3,  it  is  rebuttably 
presumed  that  foreclosed  assets  are  held 
for  sale.  After  foreclosure,  foreclosed 
assets  held  for  sale  are  carried  at  the 
lower  of  fair  value  less  estimated  costs 
to  sell  or  cost,  with  any  deficiency 
recognized  as  a  valuation  allowance, 
and  this  determination  is  made  on  an 
individual  asset  basis.  These  provisions 
of  SOP  92-3  are  not  present  in  FAS  144, 
but  the  application  of  these  provisions 
represents  prevalent  practice  in  the 
banking  industry  and  is  consistent  with 
safe  and  sound  banking  practices  and 
the  accounting  objectives  set  forth  in 
section  *7(a)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831n(a)). 
Accordingly,  the  agencies  are  retaining 
these  provisions  of  SOP  92-3  as  part  of 
the  Call  Report  instructions  and  will 
expect  banks  to  continue  to  follow  these 
provisions  when  accoimting  for 
foreclosed  real  estate. 

In  order  to  carry  out  the  provisions  of 
section  314(a)  of  the  USA  PATRIOT  Act 
of  2001.  "Cooperative  efforts  to  deter 
money  laundering,"  the  agencies  will 
collect  contact  information  for  the 
persons  who  are  in  charge  of  each 
bank's  section  314(a)  anti-money 
•   laundering  searches  and  who  could  be 
contacted  by  federal  law  enforcement 
officers  for  additional  information 
related  to  anti-terrorist  financing  and 
anti-money  laundering.  This  USA 
PATRIOT  Act  contact  information, 
which  the  agencies  will  begin  to  collect 
with  the  March  31,  2003,  Call  Reports, 
is  for  the  confidential  use  of  the 
agencies  and  will  not  be  released  to  the 
public. 


Finally,  on  July  12.  2002.  the  ^encies 
jointly  published  a  notice  soliciting 
comments  for  60  days  on  a  proposed 
new  Call  Report  schedule  that  would 
collect  data  on  subprime  consumer 
lending  programs  beginning  March  31. 
2003  (67  FR  46250).  Aftef  the  comments 
received  on  the  proposal  from  36 
banking  organizations,  bankers' 
associations,  and  community  and 
consumer  groups,  the  FFIEC  and  the 
agencies  decided  not  to  proceed  with 
the  proposal. 

Type  of  Review:  Revisions  of  currently 
approved  collections. 

Comments  Received  on  the  Agencies' 
Proposal 

In  response  to  their  November  8, 
2002.  notice,  the  agencies  received  13 
comment  letters,  eight  from  banks  and 
banking  organizations,  three  from 
bankers'  associations,  one  from  a 
governmental  entity,  and  one  frtim  a 
trade  group  outside  the  banking 
industry.  The  FFIEC  and  the  agencies 
have  considered  the  comments  received 
from  these  13  respondents. 

Accrued  Fees  and  Finance  Charges  on 
Credit  Card  Accounts 

Three  commenters  addressed  the 
proposed  new  items  that  would  provide 
data  related  to  accrued  fees  and  finance 
charges  on  credit  card  accoimts.  Two  of 
these  three  responded  to  the  agencies' 
question  asking  whether  these  new 
items  should  be  added  to  four  different 
Call  Report  schedules,  as  had  been 
proposed,  or  instead  placed  together  in 
a  single  separate  schedule.  Both  of  these 
commenters  preferred  keeping  the  new 
items  in  the  four  different  schedules, 
which  the  agencies  will  continue  to  do. 
The  other  commenter  noted  that  the 
banks  with  which  it  had  discussed  this 
proposal  stated  that  they  would  need 
until  the  second  quarter  2003  report  to 
complete  the  systems  changes  necessary 
to  provide  the  new  information  and, 
therefore,  would  report  good  faith 
estimates  in  the  first  quarter  2003 
report.  As  stated  in  the  agencies' 
proposal,  banks  will  be  permitted  to 
provide  reasonable  estimates  for  any 
new  item  in  the  first  quarter  2003 
report,  including  the  new  items  related 
to  credit  card  fees  and  finance  charges. 
This  commenter  also  recommended  that 
the  new  items  permit  banks  to  net 
"nonprincipal"  recoveries  from  the 
"nonprincipal"  balances  charged  off 
within  the  quarter.  Because  the  new 
items  are  intended  to  provide  the 
agencies  and  other  Call  Report  users 
with  more  complete  information  on 
credit  card  fees  and  finance  charges  that 
are  written  off  as  uncollectible,  the 


agencies  decided  not  to  adopt  the 
suggested  netting  option. 

Income  from  Insurance  Activities 

One  commenter  submitted  an 
extensive  number  of  recommendations 
concerning  the  reporting  of  income  from 
insurance  activities  and  other  matters 
relating  to  the  insurance  activities  of 
banking  organizations.  In  this  regard, 
the  commenter  favored  the  agencies' 
proposal  to  separate  the  ciirrent  Call 
Report  income  statement  item  for 
income  from  insurance  activities  into 
separate  items  for  insurance 
underwriting  income  and  income  from 
other  insurance  activities.  This 
commenter  also  questioned  the 
agencies'  instructional  language 
pertaining  to  underwriting  income, 
noting  that  it  calls  for  reporting  of 
premium  revenue  partially  on  the  basis 
of  generally  accepted  accoimting 
principles  (GAAP)  and  partially  on  a 
statutory  reporting  basis.  The  agencies' 
intent  has  been  for  premium  revenue  to 
be  reported  in  accordance  with  GAAP. 
Therefore,  the  agencies  are  revising  this 
instructional  language. 

In  addition,  the  conunenter  provided 
other  instructional  suggestions.  These 
included  providing  more  explicit  detail 
in  the  instructions  concerning  items  to 
be  included  in  and  excluded  from  the 
two  separate  insurance  income  items 
and  having  the  instructions  for  other 
assets  and  other  liabilities  specifically 
refer  to  certain  insurance-related  assets 
and  liabilities.  The  agencies  are 
incorporating  several  of  these  suggested 
details  into  Ae  Call  Report  instructions. 

Allocated  Transfer  Risk  Reserves 

The  agencies  proposed  to  change 
where  banks  report  any  provisions  for 
allocated  transfer  risk  in  the  Call  Report 
income  statement.  As  proposed,  these 
provisions  would  be  included  in  the 
provision  for  loan  and  lease  losses 
rather  than  in  other  noninterest 
expense,  with  the  amount  of  any 
provision  for  allocated  transfer  risk 
included  in  the  provision  for  loan  and 
lease  losses  separately  disclosed.  One 
commenter  supported  this  change  in 
income  statement  presentation  as  being 
more  consistent  with  GAAP,  but 
recommended  that  the  agencies  also 
change  the  way  in  which  banks  report 
allocated  transfer  risk  reserves  (ATRRs) 
on  the  Call  Report  balance  sheet  so  that 
they  are  also  presented  in  the  same 
manner  as  on  institutions'  financial 
statements  prepared  in  accordance  with 

GAAP. 

The  agencies  agreed  with  this 
recommendation  and  are  revising  the 
Call  Report  instructions  to  instruct 
banks  to  include  any  ATRRs  related  to 
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loans  and  leases  in  the  allowance  for 
loan  and  lease  losses.  In  making  this 
change,  the  proposed  requirement  for 
banks  to  disclose  the  amount  of 
provision  for  idlocated  transfer  risk 
included  in  the  provision  for  loan  and 
lease  losses  woidd  be  replaced  with  a 
disclosure  of  the  amoimt  of  ATRR 
related  to  loans  included  in  the 
allowance  for  loan  and  lease  losses.  The 
reporting  of  loan  charge-offs  and 
recoveries  and  the  reconcilement  of  the 
loan  loss  allowance  in  Call  Report 
Schedule  RI-B  would  also  be  conformed 
to  this  revised  balance  sheet  and  income 
statement  presentation  method  for 
ATRRs. 

Instructional  Clarification  for  the 
Reporting  of  Certain  Loans 

Because  of  questions  concerning  the 
categorization  of  certain  loans  as  trading 
assets,  the  agencies  proposed  to  revise 
the  Glossary  entry  for  "Trading 
Account"  and  establish  a  rebuttable 
presumption  that  loans  should  not  be 
reported  as  trading  assets.  The 
instructions  wovdd  have  explained  that, 
in  order  to  overcome  this  presumption 
for  a  particular  loan,  a  bank  must 
demonstrate,  from  the  pattern  and 
practice  of  its  activity,  that  it  is 
acquiring  the  loan  principally  for  the 
purpose  of  selling  it  in  the  near  term 
with  the  objective  of  generating  profits 
on  short-term  differences  in  price.  The 
instructions  also  would  have  identified 
two  situations  where  loans  should  not 
be  reported  as  trading  assets. 

Two  commenters  addressed  this 
proposed  instructional  change.  One 
recommended  that  the  agencies  avoid 
creating  a  "rebuttable  presumption"  that 
does  not  exist  in  the  accounting 
literature.  The  other  also  noted  certain 
difficulties  with  this  presumption. 
These  commenters  believe  that  it  is 
appropriate  to  classify  loans  as  trading 
assets  under  GAAP  when  they  have 
been  acquired  as  part  of  a  trading 
activity,  trading  business,  or  trading 
strategy.  Reference  was  also  made  to  the 
accoimting  literature  for  the  broker- 
dealer  industry  because  a  broker- 
dealer's  activities  are  similar  to  loan 
trading  operations.  In  addition,  one 
commenter  agreed  with  the  proposed 
instructional  language  stating  that  loans 
originated  and  held  for  securitization 
purposes  should  be  reported  as  held  for 
sale,  but  disagreed  with  the  inclusion  of 
loans  acquired  frtim  third  parties  and 
held  for  securitization  in  the  held-for- 
sale  category. 

In  considering  these  two  commenters' 
views,  the  agencies  note  that  their 
primary  purpose  in  proposing  this 
instructional  revision  was  to  identify 
situations  in  which  loans  for  which  a 


trading  designation  had  been  assigned 
should  have  been  reported  as  held  for 
sale  or  held  for  investment,  based  on 
facts  and  circumstances.  As  a  result,  the 
agencies  conclude  that  it  would  be  more 
appropriate  to  describe  these  situations 
in  the  General  Instructions  section  of 
the  Call  Report  loan  schedule  tSchedule 
RC-C,  part  I),  which  collects  data  on 
both  loans  held  for  sale  and  loans  held 
for  investment,  rather  than  in  the 
"Trading  Account"  Glossary  entry.  In  so 
doing,  the  agencies  have  removed  the 
rebuttable  presumption  language  from 
the  revision  they  are  making  to  the  loan 
schedule's  General  Instructions. 

Furthermore,  the  agencies  have 
retained  the  instructional  language. that 
explains  that  loans  acquired,  i.e., 
originated  or  purchased,  and  held  for 
securitization  purposes  should  be 
reported  as  loans  held  for  sale.  The 
agencies  believe  that,  under  GAAP,  the 
purchase  and  origination  of  loans  for 
sale  to  permanent  investors,  which  is  a 
result  of  the  securitization  process, 
should  be  accounted  for  in  the  same 
manner,  i.e.  as  loans  held  for  sale.  In 
this  regard,  FASB  Statement  No.  65, 
Accounting  for  Certain  Mortgage 
Banking  Activities,  states  that 
"[m]ortgage  loans  are  acquired  for  sale 
to  permanent  investors  from  a  variety  of 
sources,  including  applications  received 
directly  from  borrowers  (in-house 
originations),  purchases  from  realtors 
and  brokers,  [and]  purchases  frtim 
investors." 

Earlier  Public  Release  of  Individual 
Bank  Call  Report  Data 

One  commenter  addressed  the 
agencies'  plan  to  begin  posting  the  Call 
Reports  for  individual  banks  on  the 
FDIC's  Web  site  as  soon  as  the  agencies' 
analysis  of  an  individual  report  has 
been  completed.  Because  the  agencies 
currently  release  the  Call  Reports  for  all 
banks  simultaneously  approximately  60 
days  after  the  quarter-end  report  date, 
this  change  would  give  the  public 
access  to  some  banks'  Call  Reports  about 
30  days  sooner  than  at  present.  The 
commenter  expressed  general  support 
for  this  change.  However,  this 
commenter  suggested  that,  if  market 
conditions  were  "turbulent,"  Call 
Report  data  should  be  released  by  peer 
group  rather  than  by  a  small  number  of 
banks  at  a  time  in  order  to  avoid 
unintended  consequences  to  a  bank 
whose  data  became  publicly  available 
sooner  than  the  data  for  its  peers. 

In  implementing  this  change  in  their 
policy  for  making  Call  Report  data 
available  to  the  public,  which  may  begin 
as  early  as  the  first  quarter  2003  Call 
Reports,  the  agencies  believe  that  the 
method  by  which  they  will  release  the 


data  should  mitigate  the  commenter's 
concern.  The  first  quarter  in  which  this 
posting  process  is  implemented, 
individual  bank  reports  for  which  the 
agencies'  analyses  have  been  completed 
will  be  posted  to  the  Internet  beginning 
the  fifth  Friday  after  the  report  date,  e.g.. 
May  2,  2003,  for  the  March  31,  2003, 
report  or  August  1,  2003.  for  the  June    * 
30,  2003,  repcHl.  Additional  bank 
reports  whose  analyses  have  been 
completed  will  be  posted  each  Friday 
thereafter.  In  quarters  subsequent  to  the 
first  quarter  in  which  the  early  release 
of  individual  bank  Call  Report  data  to 
the  Internet  has  been  impleniented,  this 
posting  process  will  start  on  the  fourth 
Friday  after  the  report  date.  Based  on 
the  agencies'  experience  in  processing 
and  analyzing  Call  Reports,  abo^it  1.500 
or  more  individual  bank  reports  would 
be  placed  on  the  FDIC's  Web  site  on  the 
initial  posting  date.  Should  the  agencies 
decide  to  make  individual  banks' 
reports  pubUcly  available  at  an  earlier 
date,  banks  will  be  notified  in  advance 
of  such  a  change. 

Other  Comments 

One  commenter  asked  the  agencies  to 
revise  the  Call  Report  to  collect 
additional  detailed  data  on  construction 
and  land  development  loans,  e.g., 
separate  data  for  residential  and 
nonresidential  construction  ioans. 
Another  commenter  suggested  that 
"additional  institutional  detail"  be 
collected  on  the  deposit  balances  of 
individuals,  partnerships,  and 
corporations.  The  agencies  had  not 
included  revisions  of  this  nature  in  their 
November  2002  proposal  and  are  not 
implementing  these  commenters' 
recommended  changes.  However,  the 
agencies  are  undertaking  overall  reviews 
of  their  Call  Report  data  needs  with 
respect  to  bank  lending  activities  and 
bank  liabilities  and  will  include  the 
commenters'  suggestions  in  their 
reviews. 

One  commenter  trom  a  bank  stated 
that  because  holdings  of  life  insurance 
with  cash  surrender  value  are  reported 
as  part  of  "Other  assets"  on  the  Call 
Report,  this  reporting  treatment  gives 
the  impression  that  this  asset,  which 
actually  generates  earnings,  is  not  an 
earning  asset.  This  banker  observed  that 
most  of  his  bank's  peer  group 
comparisons  are  distorted  because  the 
denominator  in  many,  ratios  is  "earning 
assets,"  which  does  not  include  cash 
value  life  insurance.  The  commenter 
recommended  that  these  holdings  of  life 
insurance  should  be  treated  as  an 
earning  asset  for  analytical  purposes. 
The  agencies  note  that  the  amount  of  a 
bank's  "earning  assets"  is  not  collected 
in  the  Call  Report,  but  is  a  figure  that 
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is  calculated  from  Call  Report  data  for 
use  in  the  Uniform  Bank  Performance 
Report.  This  recommendation  has  been 
referred  to  the  agencies'  coordinator  for 
the  Uniform  Bank  Performance  Report. 

One  commenter  expressed  concern 
about  the  increase  in  the  amount  of  data 
collected  in  the  Call  Report  over  the  last 
ten  years  and  asked  why  a  small  non- 
complex  bank  has  to  complete  a 
detailed  report  designed  for  larger 
banks.  The  commenter  recommended 
reducing  the  size  of  the  Call  Report  for 
small  banks.  The  Call  Report  already 
collects  different  amounts  of  data  from 
different  size  banks  even  though  the 
report  form  itself  covers  banks  in  all  size 
ranges.  The  data  items  that  are  to  be 
completed  by  banks  that  meet  certain 
size  or  other  criteria  are  clearly 
identified  on  the  forms.  The  commenter 
noted  that  his  bank  uses  Call  Report 
software  to  complete  the  Call  Report. 
Such  software  can  be  easily  designed  to 
filter  out  the  data  items  that  small  banks 
do  not  need  to  complete.  Furthermore, 
the  November  2002  proposal  further 
reflects  the  agencies'  recognition  that 
certain  data  does  not  need  to  be 
reported  by  all  banks.  In  this  regard,  the 


new  items  relating  to  accrued  fees  and 
finance  charges  on  credit  card  accounts 
are  only  to  be  completed  by  banks  that 
have  $500  million  or  more  in 
outstanding  credit  card  receivables  or 
are  credit  card  specialty  banks. 

Request  for  Comment 

Comments  are  invited  on: 

(alWHfether  the  proposed  revisions  to 
the  Call  Report  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimates  of  the  biuden  of  the 
information  collections  as  they  are 
proposed  to  be  revised,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 


maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  as  well  as  other 
relevant  aspects  of  these  information 
collection  requests. 

Dated:  February  26,  2003. 
Mark ).  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  25.  2003. 
lennifer  |.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  26th  day  of 
February,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
|FR  Doc.  03-4998  Filed  3-,3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  47 

[DoclWt  No.  FAA-2002-12377;  Amendment 
No.  47-26] 

RIN  2120— AH75 

Aircraft  Registration  Requirements; 
Clarification  of  "Court  of  Competent 
Jurisdiction" 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule^ 

SUMMARY:  FAA  is  amending  language  in 
the  aircraft  registration  regulations 
governing  aircraft  last  previously 
registered  in  a  foreign  country.  This 
amendment  clarifies  the  term  "court  of 
competent  jurisdiction",  and  what  the 
Administrator  considers  satisfactory 
evidence  that  foreign  registration  of  an 
aircraft  has  ended  or  is  invalid.  This 
amendment  is  necessary  for  FAA 
compliance  with  obligations  from  the 
Convention  on  International  Civil 
Aviation. 

DATES:  Effective  April  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Stanford,  Aircraft  Registration 
Branch,  AFS-750.  Civil  Aviation 
Registry,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Post 
Office  Box  25504.  Oklahoma  City,  OK 
73125;  Telephone  (405)  954-3131. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
(http://dins.dot.gov/search): 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  (3)  http://www.faa.gov/avr/ 
armhome.htm;  or 

(3)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulator^' 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 


small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jiuisdiction. 
Therefore,  any  small  entity  that  has  a 
question  about  this  dociunent  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
h  ttp  .//www.faa  .gov/avr/arm/sbrefa.htm, 
or  by  e-mailing  us  at  9-AWA- 
SBREFA@faa.gov. 

Background 

On  August  9,  1946,  the  United  States 
became  a  party  to  the  Convention  on 
International  Civil  Aviation,  61  Stat. 
1180  (Chicago  Convention).  Under  the 
Chicago  Convention,  the  contracting 
parties  agreed  on  certain  principles  and 
arrangements  so  international  civil 
aviation  could  develop  in  a  safe  and 
orderly  manner. 

In  considering  the  orderly  registration 
of  aircraft.  Chapter  ID-NATIONALITY 
OF  AIRCRAFT,  Article  17  of  the 
Chicago  Convention,  provides  that 
"aircraft  have  the  nationality  of  the 
State  in  which  they  are  registered." 
Therefore,  "an  aircraft  carmot  be  validly 
registered  in  more  than  one  State,  but  its 
registration  may  be  changed  from  one 
State  to  another"  (Article  18).  The  rules 
for  changing  registration  mandate  that 
"the  registration  or  transfer  of 
registration  of  aircraft  in  any  contracting 
State  shall  be  made  in  accordance  with 
its  laws  and  regulations"  (Article  19). 
Before  registering  an  aircraft,  an 
importing  State  must  first  ensure  that 
the  exporting  State  has  removed  the 
aircraft  from  its  registry.  Under  Article 
21  of  the  Chicago  Convention,  the 
importing  State  requests  proof  from  the 
State  of  last  registration  that  registration 
of  a  specific  aircraft  has  ended  and  the 
aircraft  is  no  longer  on  the  exporting 
State's  registry. 

In  promulgating  §  47.37(b)(2).  the 
Administrator  determined  that  "a  final 
judgment  or  decree  of  a  court  of 
competent  jurisdiction  that  determines, 
under  the  law  of  the  country  concerned, 
that  the  registration  has  in  fact  become 
invalid"  is  satisfactory  evidence  of 
termination  of  foreign  registration.  The 
Administrator  interprets  the  phrase 
"court  of  competent  jurisdiction"  to  be 
a  court  of  the  country  where  the  aircraft 
was  last  registered. 

In  two  recent  cases  (ML  Aircraft 
Holding,  Inc.  v.  Federal  Aviation 
Administration.  206  F.3d  1042.  vacated, 
226  F.3d  1304  (nth  Cir.  2000) 
[hereinafter  referred  to  as  lAL  Aircraft) 
and  Air  One  Helicopters,  Inc.  v.  Federal 
Aviation  Admin.,  86  F.3d  880  (9th  Cir. 
1996)  [hereinafter  referred  to  as  Air 
One)),  a  divided  panel  of  the  court 


interpreted  the  phrase  "court  of 
competent  jurisdiction"  differently  from 
FAA.  In  Air  One,  the  Ninth  Circuit 
decided  that  a  United  States  court  of 
appeals  was  itself  a  "court  of  competent 
jurisdiction"  capable  of  rejecting  a 
determination  of  the  Spanish  registry 
that  the  aircraft's  Spanish  registry  was 
valid.  In  lAL  Aircraft,  the  Eleventh 
Circuit  held  that  a  state  trial  court 
having  jurisdiction  over  the  aircraft  in 
rem  was  a  "court  of  competent 
jurisdiction."  Therefore,  a  state  trial    . 
court  could  determine  that  a  Brazilian 
registration  was  invalid,  despite  Brazil's 
continued  insistence  that  its  registration 

remained  valid. 

On  July  6,  2000,  the  Eleventh  Circuit 
vacated  its  earlier  decision.  The 
Eleventh  Circuit  found  the  court  lacked 
Article  III  jurisdiction  at  the  time  it 
issued  its  decision.  lAL  Aircraft  had  not 
disclosed  the  sale  of  the  aircraft  while 
the  case  was  pending  before  the  court. 

FAA  does  not  agree  with  these 
decisions,  which  reject  the  agency's 
interpretation  of  its  own  regulation. 
Moreover,  continuing  to  litigate  such 
cases  of  interpretation  would  adversely 
impact  FAA  resources.  Therefore,  on 
May  17,  2002.  FAA  issued  a  notice  of 
proposed  rulemaking  to  amend 
§  47.37(b)(2).  The  proposed  amendment 
would  add  language  to  that  section  to 
clearly  state  that  the  "court  of 
competent  jurisdiction"  must  be  a  court 
of  the  country  where  the  aircraft  was 
last  registered.  FAA  did  not  receive  any 
comments  about  the  proposal. 

Paperwork  Reduction  Act 

There  are  no  current  or  new 
requirements  for  information  collection 
associated  with  this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  FAA  has 
reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  regulations.  This  amendment  is 
necessary  for  FAA  compliance  with  the 
agreements  contained  in  the 
Convention. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  FAA  to 
assess  both  the  costs  and  the  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  the 


benefits  of  the  intended  regulation 
justify  its  costs.  Our  assessment  of  this 
rulemaking  shows  that  its  economic 
impact  is  minimal  because  the  issues 
addressed  by  this  change  rarely  occur. 
FAA  is  aware  of  only  two  cases  where 
judgments  were  pursued  and  obtained 
in  countries  other  than  where  the 
aircraft  was  last  registered  (ML  Aircraft 
Holding,  Inc.  v.  Federal  Aviation 
Administration.  206  F.3d  1042,  1045. 
vacated,  216  F. 3d,  1304  (11th  Cir.  2000) 
and  Air  One  Helicopters.  Inc.  v.  Federal 
Aviation  Admin.,  86  F.3d  880  (9th  Cir. 
1996).  The  judgment  occurred  in  the 
country  where  the  aircraft  was  last 
registered  in  other  similar  aircraft 
registration  changes. 

This  amendment  will  affect  only 
those  few  cases  where  the  change  in 
aircraft  registration  is  filed  in  the  United 
States  rather  than  the  country  where  the 
aircraft  was  last  registered.  While  there 
may  be  some  costs  associated  with  these 
cases,  such  costs  would  vary  depending 
on  the  country  of  last  registration. 
Sometimes,  the  costs  may  be  less  than 
those  normally  associated  with 
obtaining  a  proper  judgment  ft'om  a 
court  of  the  United  States. 

We  have  not  prepared  a  "regulatory 
impact  analysis"  because  the  costs  and 
benefits  of  this  action  do  not  make  it  a 
"significant  regulatory  action"  as 
defined  in  the  Order.  Similarly,  we  have 
not  prepared  a  full  "regulatory 
evaluation."  which  is  the  vmtten  cost/ 
benefit  analysis  normally  required  for 
all  rulemaking  under  the  DOT 
Regulatory  and  Policies  and  Procediu-es. 
We  do  not  need  to  prepare  a  full 
evaluation  where  the  economic  impact 
of  a  rule  is  minimal. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  established  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  govenunental  jurisdictions. 

Agencies  must  j)erform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  of  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 


described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  final  rules  clarifies  the  term 
"court  of  competent  jiu-isdiction."  This 
action  will  have  a  minimal  impact  on 
small  entities  in  the  aviation  industry. 
Consequently,  FAA  certifies  that  this 
rule  will  not  have  a  significant  . 
economic  impact  on  a  substantial 
number  of  small  entities  in  the  aviation 
industry. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and.  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  FAA  has 
assessed  the  potential  effect  of  this 
rulemaking  and  has  determined  that  it 
will  impose  the  same  costs  on  domestic 
and  international  entities,  and  thus  have 
a  neutral  trade  impact. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  govermnents. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  die  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
aimually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

"This  final  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Tide  II 
of  the  Act,  therefore,  do  not  apply. 

Executive  Order  13132,  Federalism 

FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 


national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
October  4,  1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  these 
proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
uimecessary  technical  language  or 
jargon  that  interferes  with  their  clarity? 

•  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 

•  Is  the  description  in  the  preamble 
helpful  in  understanding  the  proposed 
regulations? 

Please  send  your  comments  to  the 
address  in  tlife  ADDRESSES  section. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4{j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

FAA  has  assessed  the  energy  impact 
of  the  final  rule  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
We  have  determined  the  final  rule  is  not 
a  major  regulatory  action  under  the 
EPCA. 

List  of  Subiects  in  14  CFR  Part  47 

Aircraft;  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  47  of  Chapter  I  of  Tide  14, 
Code  of  Federal  Regulations  as  follows: 

PART  47— AIRCRAFT  REGISTRATION 

1.  The  authority  citation  for  part  47 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113-40114, 
44101-44108,  44110-44111.  44703-44704. 
44713,  45302,  46104,  46301:  4  U.S.T.  1830. 

2.  Amend  § 47.37(b)(2)  to  read  as 
follows: 
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***** 

(b)*  *   * 


Issued  in  Washington,  IX,  on  February  26, 
2003. 


(2)  A  final  judgment  or  decree  of  a 
court  of  competent  jurisdiction  of  the 
foreign  country,  determining  that,  under     Marion  C.  Blakey, 
the  laws  of  that  country,  the  registration      Administrator. 
has  become  invalid.  (FR  Doc.  03-5040  Filed  3-3-03;  8:'45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  490 

[Docket  No.  EE-RM-FCVT-03-001] 

RIN  1904-AA98 

Office  of  Energy  Efficiency  and 
Renewable  Energy;  Alternative  Fuel 
Transportation  Program;  Private  and 
Local  Government  Fleet  Determination 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  proposed  rulemaking 
(NOPR)  aad  public  hearing. 

summary:  Pursuant  to  the  Energy  Policy 
Act  of  1992  (EPAct).  the  Department  of 
Energy  proposes  to  determine  that  a 
regulatory  requirement  for  the  owners 
and  operators  of  certain  private  and 
local  government  fleets  to  acquire 
alternative  fueled  vehicles  is  not 
"necessary,"  and  thus  cannot  and 
should  not  be  promulgated,  because 
such  a  program  would  result  in  no 
appreciable  increase  in  the  percentage 
of  alternative  fuel  and  replacement  fuel 
used  by  motor  vehicles  in  the  United 
States  and  thus  would  not  appreciably 
contribute  to  the  achievement  of  the 
replacement  fuel  goal  set  forth  in 
section  502(b)(2)  of  EPAct. 
DATES:  Written  conunents  (eight  copies 
and,  if  possible,  an  e-mail  copy)  on  the 
proposed  determination  must  be 
■received  by  DOE  on  or  before  June  2, 
2003;  electronic  copies  of  comments 
may  be  sent  to  the  e-mail  address  listed 
below. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing, 
which  will  be  held  on  May  7,  2003.  The 
length  of  each  oral  presentation  is 
limited  to  10  minutes.  The  public 
hearing  will  be  held  at  the  U.S. 
Department  of  Energy  Main  Auditorium, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121.  Requests  to  speak  at  the  hearing 
must  be  submitted  to  DOE  no  later  than 
4  p.m.  on  April  22,  2003. 
ADDRESSES:  Written  comments  (eight 
copies)  and  requests  to  speak  at  the 
public  hearing  should  be  addressed  to: 
U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-2G,  Docket  Number  EE- 
RM-FCVT-03-001, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121.  E-mails  may  be  sent  to: 
regulatory_info@afdc.nrel.gov. 

Copies  of  this  notice,  the  transcript 
from  the  hearing,  and  written  comments 
will  be  placed  at  the  following  website 
address:  http://www.ott.doe.gov/epact/ 
privatejleets.shtml.  You  may  also 


access  these  documents  using  a 
computer  in  DOE's  Freedom  of 
Information  (FOI)  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-0121,  (202)  586- 
3142,  between  the  hours  of  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  To  request  a  copy  of 
this  notice  or  arrange  on-site  access  to 
paper  copies  of  other  information  in  the 
docket,  contact  Mr.  Dana  V.  O'Hara  at 
the  phone  number  or  e-mail  address 
below. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
see  the  "Opportuni^  for  Public 
Comment"  section  found  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice:  Mr. 
Dana  V.  O'Hara,  Office  of  Energy 
Efficiency  and  Renewable  Energy  (EE- 
2G).  U.S.  Depattment  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585-0121;  (202)  586- 
91 71 ;  regulatoryjnfo@afdc.nrel.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 
n.  Previous  Opportunities  for  Public 

Comment 

III.  Private  and  Local  Government  Fleet 
Determination 

IV.  Whether  to  Modify  Replacement  Fuel 
Goal 

V.  Opportunity  for  Public  Comment 

VI.  Review  Under  Executive  Order  12988 

VII.  Review  Under  Executive  Order  12866 

VIII.  Review  Under  the  Regulatory  Flexibility 
Act 

IX.  Review  Under  the  Paperwork  Reduction 
Act 

X.  Review  Under  the  National  Environmental 
Policy  Act 

XI.  Review  Under  Executive  Order  13132 

XII.  Review  of  Impact  on  State 
Governments — Economic  Impact  on  States 

XIII.  Review  of  Unfunded  Mandates  Reform 
Act  of  1995 

XrV.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  1999 

XV.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  2001 

XVI.  Review  Under  Executive  Order  13175 

XVII.  Review  Under  Executive  Order  13045 

XVIII.  Review  Under  Executive  Order  13211 

I.  Introduction 

Section  507(e)  of  EPAct  states  that 
"*   *   *  the  Secretary  shall  .  .  . 
determine  whether  a  fleet  requirement 
program  is  necessary  under  this 
section"  with  respect  to  certain  private 
and  local  govenunent  vehicle  fleets  (42 
U.S.C.  13257(e)).  The  Department  of 
Energy  (DOE)  proposes  to  determine 
that  it  is  not  "necessary"  to  promulgate 
a  regulation  requiring  these  fleets  to 
acquire  alternative  fueled  vehicles 


(AFVs).  DOE  proposes  this 
determination  because  implementation 
of  a  private  and  local  government  fleet 
rule  program  would  not  appreciably 
contribute  to  the  achievement  of 
EP Act's  existing  2010  replacement  fuel 
goal  of  30  percent,  or  of  a  revised 
replacement  fuel  goal  were  one  to  be 
adopted.  DOE's  review  of  EPAct, 
existing  fleet  programs,  and  the  status  of 
markets  for  alternative  fuels  and  AFVs 
leads  it  to  conclude  that  adopting  a 
private  and  local  government  fleet  rule 
would  result  in  no  appreciable  increase 
in  the  percentage  of  alternative  fuel  and 
replacement  fuel  used  by  motor  vehicles 
in  the  United  States. 

This  conclusion  and  EKDE's  proposed 
determination  are  based  on  two 
interrelated  findings  and  reasons.  First, 
DOE  has  concluded  that  the  number  of 
fleets  that  would  be  covered  by  a  private 
and  local  government  fleet  mandate  and 
the  number  of  AFV  acquisitions  that 
would  occur  are  too  small  to  cause  an 
appreciable  increase  in  the  percentage 
of  replacement  fuel  that  is  used  as  motor 
fuel.  This  is  because  of  the  limitations 
placed  by  EPAct  itself  on  DOE's 
authority  to  promulgate  a  private  and 
local  government  fleet  acquisition 
mandate.  For  example,  and  as  will  be 
explained  below,  a  private  and  local 
government  fleet  program  could  only 
apply  to  light  duty  vehicles  (i.e.,  less 
than  8,500  lbs.  gross  vehicle  weight 
rating  (GVWR)),  to  fleets  that  are  located 
in  certain  metropolitan  areas,  and  could 
not  apply  to  a  niunber  of  excluded 
vehicle  classes  and  types  (e.g..  rental 
vehicles,  emergency  vehicles,  and 
vehicles  garaged  at  residences 
overnight).  Furthermore.  EPAct  requires 
that  even  fleets  potentially  covered  by  a 
fleet  mandate  may  avoid  some  or  all  of 
its  acquisition  requirements  if  they  fall 
within  one  of  the  numerous  exemptions 
set  forth  in  the  statute. 

Second,  even  if  a  private  and  local 
government  fleet  acquisition  mandate 
were  adopted  and  substantial  numbers 
of  AFVs  were  acquired  as  a  result,  there 
is  no  assurance  that  the  AFVs  acquired 
by  covered  fleets  would  actually  use 
replacement  fuel.  EPAct  gives  DOE  no 
authority  to  require  that  vehicles 
acquired  by  private  and  local 
government  fleets  use  any  particular 
fuel.  Moreover,  DOE's  experience  with 
implementation  of  the  Federal  fleet. 
State  fleet,  and  alternative  fuel  provider 
fleet  programs  required  by  EPAct  leads 
EKDE  to  conclude  that  as  a  result  of  the 
lack  of  alternative  fuel  infrastructiue, 
lack  of  suitable  AFV  models,  lack  of 
reasonable  vehicle  prices,  and  high 
alternative  fuel  costs  relative  to 
conventional  motor  fuels,  market  forces 
would  prevent  appreciable  increases  in 


replacementjuel  use  in  covered  fleets, 
even  if  DOE  were  to  impose  a  private 
and  local  govenunent  fleet  vehicle 
acquisition  requirement  pursuant  to 
EPAct  sections  507(e)  and  (g). 

DOE's  proposed  determination  that  a 
private  and  local  government  fleet 
regulatory  program  is  not  "necessary" 
under  the  standards  set  forth  in  EPAct 
section  507(e)  and  therefore  cannot  and 
should  not  be  promulgated  is  also 
consistent  with  the  view  expressed  in 
many  of  the  comments  DOE  received 
during  earlier  stages  of  work  that 
preceded  issuance  of  this  notice  of 
proposed  rulemaking.  In  these  earlier 
stages,  commenters  (especially 
potentially  covered  fleets)  expressed 
concerns  regarding  the  lack  of  available 
fueling  infrastructvu«  and  suitable  AFV 
models.  In  addition,  a  number  of 
alternative  fuel  proponents  stated  that 
the  best  means  of  increasing  the 
introduction  of  AFVs  and  the  use  of 
alternative  fuels  would  be  to  provide 
incentives  for  their  use  rather  than 
adopting  new  mandates.  These 
proponents  urged  DOE  to  support 
legislative  initiatives  that  would  provide 
incentives  for  the  use  of  AFVs  and 
alternative  fuels.  This  Administration  is 
in  fact  supporting  the  adoption  of 
incentives  for  high-efficiency,  advanced 
technology  vehicles,  which  include 
AFVs.  In  addition,  the  President  and 
DOE  have  proposed  the  FreedomCAR 
and  Hydrogen  Fuel  Initiative,  which  is 
a  major  new  initiative  focused  on 
significantly  increasing  the  availability 
and  use  of  non-petroleum  motor  fuels. 

In  evaluating  whether  to  propose 
adoption  of  a  private  and  local 
government  fleet  rule  under  EPAct 
sections  507(e)  and  (g),  DOE  reviewed 
the  status  of  progress  toward  achieving 
the  cvurent  replacement  fuel  goal.  Based 
on  this  review,  DOE  believes  that 
extraordinary  measures  would  be 
required  to  achieve  the  current  goal  of 
30  percent  petroleiun  replacement  by 
2010. 

At  the  same  time,  DOE  takes  note  of 
the  fact  that  Congress  is  widely 
expected  to  take  up  comprehensive 
legislation  that  may  significantly  affect 
our  nation's  energy  future  and  may  bear 
importantly  not  only  on  the 
achievability  of  the  current  goals  but 
also  on  what  any  potential  revised  goals 
might  be.  In  addition,  the  FreedomCAR 
and  Hydrogen  Fuel  Initiative  is  focused 
on  dramatically  increasing  the 
availability  and  use  of  replacement  fuels 
and  reducing  reliance  on  petroleum  as 
a  motor  fuel.  In  light  of  the  momentum 
that  this  effort  is  engendering;  in  light 
of  what  DOE  understands  to  be  the 
principal  piupose  of  EP  Act's 


replacement  fuel  goals' — to  keep  the 
pressure  on  policymakers,  industry  and 
the  public  to  engage  in  aggressive  action 
to  expand  the  use  of  alternative  and 
replacement  fuels;  and  in  light  of  the 
Ukelihood  of  consideration  and 
enactment  of  new  legislation  this 
Congress  that  would  have  a  significant 
bearing  on  these  issues,  DOE  has 
concluded  that  it  should  not  make  a 
determination  imder  EPAct  concerning 
the  achievability  of  the  2010  goals  at 
this  time.  Therefore  DOE  also  is  not 
proposing  at  this  time  to  use  its  EPAct 
authority  to  seek  to  modify  these  goals. 
DOE  will  continue  to  evaluate  this 
issue. 

A.  Authority 

The  issue  DOE  addresses  in  this 
notice  of  proposed  rulemaking  is 
whether  a  private  and  local  government 
fleet  requirement  program  is 
"necessary"  under  EPAct  section  507(e). 
That  section  states  that  a  private  and 
local  government  fleet  program  shall  be 
promulgated  if  DOE  determines  such  a 
program  is  "necessary,"  and  that  such  a 
program  "shall  be  considered 
necessary"  only  if  DOE  finds  that  "the 
goal  of  replacement  fuel  use  *   *   *  is 
not  expected  to  be  actually  achieved 
*  *  *  without  such  a  fleet  requirement 
program"  and  "such  goal  is  practicable 
and  actually  achievable  *   *   *  through 
implementation  of  such  a  fleet 
requirement  program  in  combination 
with  voluntary  means  and  the 
application  of  other  programs  relevant 
to  achieving  such  goals." 

The  statutory  definitions  of  vehicles 
and  fuels  in  EPAct  are  key  to  DOE's 
determination  discussed  in  this  notice. 
An  "alternative  fuel  vehicle"  is  a 
"dedicated  vehicle  or  a  dual  fuel 
vehicle."  (EPAct  section  301(3)).  A 
"dual  fuel"  vehicle  is  one  "capable  of 
operating  on  alternative  fuel  and  on 
gasoline  or  diesel  fuel."  (EPAct  section 
301(8)(A)).  The  purchase  of  an  AFV 
does  not  assure  that  "alternative"  or 
"replacement"  fuel  will  be  used  to 
operate  the  AFV.  As  discussed  below, 
fleets  are  not  required  to  use  alternative 
or  replacement  fuel  in  their  AFVs 
(except  for  alternative  fuel  providers, 
which  are  required  to  use  alternative 


'  The  replacement  fuel  goals  call  for  a  certain 
percentage  of  motor  fuel  demand  to  be  supplied  by 
"replacement  fuels."  Because  petroleum  (i.e.. 
gasoline  and  diesel)  is  the  dominant  fiiel  used  for 
motor  vehicles,  the  replacement  fuel  goals  are 
sometimes  referred  to  in  this  document  as 
petroleum  replacement  goals.  DOE  notes  that 
because  the  EPAct  goals  reference  "replacement 
fuel."  they  cannot  be  met  by  simply  using  less 
(>etroleum  (such  as  through  efficiency  measures), 
but  rather  must  be  met  by  "increasing  the  overall 
percentage  of  non'petroleum  or  replacement  fuels 
that  is  used. 


fuel  in  their  AFVs  by  section  501(a)(4) 
of  EPAct). 

"Replacement  fuel"  is  defined  by 
EPAct  to  mean  "the  portion  of  any 
motor  fuel  that  is  methanol,  ethanol,  or 
other  alcohols,  natural  gas,  liquefied 
petroleum  gas,  hydrogen,  coal  derived 
liquified  fuels,  ftiels  (other  than  alcohol) 
derived  from  biological  materials, 
electricity  (including  electricity  from 
solar  energy),  ethers,"  or  any  other  fuel 
that  the  Secretary  determines  meets 
certain  statutory  requirements.  (42 
U.S.C.  13211(14)  (emphasis  added)) 
"Alternative  fuel"  is  defined  to  include 
many  of  the  same  types  of  fuels  (such 
as  methanol,  natural  gas,  hydrogen  and 
electricity),  but  also  includes  certain 
"mixtures"  of  petroleum-based  fuel  and 
other  ftiels.  (10  CFR  490.2  (2002)  2) 
Thus,  a  certain  mixture  might  constitute 
an  "alternative  fuel,"  but  only  the 
portion  of  the  fuel  that  fell  within  the 
definition  of  "replacement  fuel"  would 
actually  constitute  "replacement  fuel." 
For  example,  a  mixttu«  of  85  percent 
methanol  and  15  percent  gasoline 
would,  in  its  entirety,  constitute 
"alternative  fuel,"  but  only  the  85 
percent  that  was  methanol  would 
constitute  "replacement  fuel."  Also  by 
way  of  example,  gasohol  (a  fuel  blend 
typically  consisting  of  approximately  10 
percent  ethanol  and  90  percent 
gasoline),  considered  as  a  total  fuel 
blend,  would  not  qualify  as  an 
'alternative  fuel, "  but  the  10  percent 
that  is  ethanol  would  qualify  as 
"replacement  fuel." 

The  rulemaking  process  for 
determining  whether  to  promulgate  a 
private  and  local  government  fleet  rule 
is  very  different  from  the  previous  EKDE 
rulemaking  concerning  State 
government  and  alternative  fuel 
provider  fleets.  With  that  rule,  DOE  was 
not  required  to  make  any  findings  in 
order  to  promulgate  a  fleet  rule;  EPAct 
itself  imposed  the  fleet  program.  The 
determination  of  whether  to  adopt  AFV 
acquisition  mandates  for  private  and 
local  govenunent  fleets,  however,  is 
conditional  and  depends  on  several 
critical  findings  by  DOE.  Regulations 
covering  private  and  local  government 
fleets,  if  adopted,  in  other  respects 
would  likely  be  similar  to  those  already 
in  place  for  State  government  and 
alternative  fuel  provider  fleets^  These 
regulations  essentially  require  that  a 
percentage  of  a  covered  fleet's  annual 
acquisitions  of  light-duty  vehicles  must 
be  AFVs.  See  Alternative  Fupl 
Transportation  Program,  10  CFR  Part 


2  EPAct  defines  "alternative  fuel"  (see  42  U.S.C. 
13211(2)).  but  DOE  has  exercised  its  authority  to 
modify,  by  regulation,  this  definition.  Therefore,  the 
currently  effective  definition  of  "altematiN-e  fuel"  is 
set  forth  at  10  CFR  490.2  (2002). 
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490  (2002).  Section  507(g)  sets  forth  a 
tentative  schedule  for  implementing  a 
program  for  covered  fleets  that  would  be 
enforced  if  DOE  were  to  promulgate  a 
private  and  local  government  AFV 
acquisition  mandate. 

In  order  to  determine  whether  a  fleet 
requirement  program  for  private  and 
local  government  fleets  is  "necessary" 
pursuant  to  section  507(e),  IX)E 
considered  the  number  of  fleets  that 
likely  would  be  covered  by  such  a  rule 
and  the  likely  increase  in  the  amount  of 
replacement  fuel  that  would  be  used  by 
covered  fleets  as  a  result  of  the 
acquisition  mandate.  EPAct  severely 
limits  the  universe  of  fleets  that  could 
be  covered  by  a  private  and  local 
government  fleet  rule.  These  limitations 
are  described  in  the  deBnitions, 
exceptions,  and  exemptions  contained 
in  the  relevant  sections  of  EPAct,  as     . 
discussed  below. 

A  "fleet"  is  defined  in  section  301(9) 
of  EPAct  as  follows: 

[Tlhe  term  "fleet"  means  a  group  of  20  or 
more  light  ()uty  motor  vehicles,  used 
primarily  in  a  metropolitan  statistical  area  or 
consolidated  metropolitan  statistical  area,  as 
established  by  the  Bureau  of  the  Census,  with 
a  1980  population  of  more  than  250.000.  that 
are  centrally  fueled  or  capable  of  being 
centrally  fueled  and  are  owned,  operated, 
leased,  or  otherwise  controlled  by  a 
governmental  entity  or  other  person  who 
owns,  operates,  leases,  or  otherwise  controls 
50  or  more  such  vehicles,  by  any  person  who 
controls  such  person,  by  any  person 
controlled  by  such  person,  and  by  any  person 
under  common  control  with  such  person, 
except  that  such  term  does  not  include — 

(A)  Motor  vehicles  held  for  lease  or  rental 
to  the  general  public; 

(B)  Motor  vehicles  held  for  sale  by  motor 
vehicle  dealers,  including  demonstration 
motor  vehicles; 

(C)  Motor  vehicles  used  for  motor  vehicle 
manufacturer  product  evaluations  or  tests; 

(D)  Law  enforcement  motor  vehicles; 

(E)  Emergency  motor  vehicles; 

(F)  Motor  vehicles  acquired  and  used  for 
military  purposes  that  the  Secretary  of 
Defense  has  certified  to  the  Secretary  must  be 
exempt  for  national  security  reasons; 

(C)  Nonroad  vehicles,#ncluding  farm  and 
construction  motor  vehicles;  or 
-    (H)  Motor  vehicles  which  under  normal 
operations  are  garaged  at  personal  residences 
at  night. 

The  key  limitations  in  this  definition 
include:  (1)  Only  light  duty  vehicles 
(i.e.,  vehicles  less  that  8,500  GVWR)  are 
covered,  and  all  medium-duty  and 
heavy  duty  vehicles  are  excluded;  (2) 
the  vehicles  must  be  part  of  a  fleet  of  20 
vehicles  used  primarily  in  a  large 
metropolitan  area;  (3)  the  vehicles  must 
be  centrally  fueled  or  capable  of  being 
centrally  fueled;  (4)  they  must  be  owned 
or  controlled  by  a  local  govenunent  or 
an  entity  that  owns  at  least  50  such 


vehicles;  (5)  fleets  of  rental  vehicles  are 
excluded;  (6)  law  enforcement  and 
emergency  vehicles  are  excluded;  and 
(7)  vehicles  garaged  at  personal 
residences  are  excluded. 

Moreover,  even  if  it  is  determined  that 
a  particular  private  or  local  government 
fleet  constitutes  a  "fleet"  imder  EPAct, 
the  statute  provides  several  exemptions. 
Section  507(i)  allows  a  fleet  to  obtain  an 
exemption  from  DOE  for  all  or  part  of 
its  fleet,  from  an  otherwise  applicable 
fleet  mandate,  on  grounds  of:  (1)  Non- 
availability of  appropriate  AFVs  and 
alternative  fuels;  (2)  non-availability  of 
appropriate  alternative  fuels;  and  (3) 
with  respect  to  local  government 
entities,  for  a  financial  hardship. 

EPAct  hulhermore  contains  a  petition 
provision  in  section  507(n).  That  section 
provides  that  "(a]s  part  of  the  rule 
promulgated  *   *   *  pursuant  to 
subsection  *   *  *  (g)  of  this  section,  the 
Secretary  shall  establish  procedures  for 
any  fleet  owner  or  operator  or  motor 
vehicle  manufacturer  to  request  that  the 
Secretary  modify  or  suspend  a  fleet 
requirement  program  *   *  *  nationally, 
by  region,  or  in  an  applicable  fleet  area 
because,  as  demonstrated  by  the 
petitioner,  the  infrastructiu«  or  fuel 
supply  or  distribution  system  for  an 
applicable  alternative  fuel  is  inadequate 
to  meet  the  needs  of  a  fleet."  As  a  result, 
even  to  the  extent  a  fleet  constitutes  a 
"fleet"  under  the  narrow  EPAct 
deflnition,  and  does  not  otherwise 
qualify  for  one  of  the  statutory 
exemptions,  it  could  petition  for  relief 
or  suspension  of  a  fleet  mandate  for  any 
one  of  several  different  reasons. 

Finally.  AFV  purchase  requirements 
that  DOE  could  impose  under  section 
507(g)  could  only  apply  to  the  piu'chase 
of  "light  duty  motor  vehicles."  A  light 
duty  motor  vehicle  is  defined  as  "a  light 
duty  truck  or  light  duty  vehicle  *   •  * 
having  a  gross  vehicle  weight  rating  of 
8,500  poimds  or  less,  before  any  after- 
market  conversion  to  alternative  fuel 
operation."  See  10  CFR  490.2  (2002). 
Therefore,  medium-  and  heavy-duty 
vehicles  would  not  be  covered  by  any 
mandatory  section  507  private  and  local 
govenunent  fleet  program. 

DOE  originally  estimated  that  about  2 
million  private  and  local  government 
fleet  vehicles  would  be  covered  under  a 
fleet  program,  were  one  to  be  adopted, 
with  AFV  acquisitions  eventually  rising 
to  about  320,000  aimually.  As  discussed 
below  in  Section  m,  however,  DOE's 
original  estimate  of  the  number  of  fleet 
vehicles  that  would  be  covered  under  a 
private  and  local  govenunent  fleet  rule, 
and  thus  the  number  of  annual  AFV 
acquisitions  resulting  from  such  a  rule, 
probably  was  far  too  high. 


The  limitations  on  the  potential 
contribution  of  a  private  and  local 
government  fleet  program  to  the 
replacement  fuel  goal  are  discussed  in 
Section  in.  In  brief,  however,  one  DOE 
report  issued  in  1996  estimated  that 
total  fuel  use  from  all  fleets,  including 
private  and  local  government  fleets, 
potentially  covered  by  EPAct  fleet 
programs  to  be  approximately  1.2 
percent  of  U.S.  gasoline  use.  See 
Assessment  of  Costs  and  Benefits  of 
Flexible  and  Alternative  Fuel  Use  in  the 
U.S.  Transportation  Sector,  Technical 
Report  Fourteen:  Market  Potential  and 
Impacts  of  Alternative  Fuel  Use  in  Light- 
Duty  Vehicles:  A  2000/2010  Analysis 
(DOEyPO-0042)  (January  1996) 
[hereinafter  Technical  Report  14]. 
Similarly,  a  subsequent  DOE  report 
stated  that,  even  if  an  AFV  acquisition 
mandate  for  private  and  local 
government  fleets  was  imposed,  fleets 
covered  by  EPAct  mandates  would 
provide  no  more  than  about  1.5  percent 
replacement  fuel  use.  These  reports 
were  issued  before  DOE  had  much 
experience  with  implementation  and 
operation  of  EPAct  Fleet  programs.  A 
more  recent  analysis  (September  17, 
2000),  discussed  in  Section  III  of  this 
notice  of  proposed  rulemaking, 
indicated  that  replacement  fuel  use 
would  increase  only  .25  percent  if  a 
private  and  local  government  rule  was 
promulgated. 

Section  504(c)  of  EPAct  limits  DOE's 
authority  to  promote  the  use  of 
replacement  fuel.  Specifically,  DOE  is 
precluded  from  promulgating  rules  that 
would  mandate  any  of  the  following: 
"production  of  alternative  fueled 
vehicles  or  to  specify,  as  applicable,  the 
models,  lines,  or  types  of,  or  marketing 
or  pricing  practices,  policies,  or 
strategies  for,  vehicles  subject  to  this 
Act."  Section  504(c)  also  precludes 
rules  that  would  "mandate  marketing  or 
pricing  practices,  policies,  or  strategies 
for  alternative  fuels  or  to  mandate  the 
production  or  delivery  of  such  fuels." 
Thus,  DOE's  authority  under  EPAct  to 
promote  the  use  of  replacement  fuels  is 
primarily  limited  to  the  following: 
implementation  of  the  limited  fleet 
programs  found  in  sections  303,  501  and 
507;  research  and  development  (R&D) 
activities  with  industry  imder  Title  XX, 
subtitle  B;  and  voluntary  promotional 
efforts,  such  as  those  fostered  by  the 
Clean  Cities  Program  under  sections 
405,  409,  and  505. 

EPAct  section  507  directs  DOE  to 
determine  whether  private  and  local 
government  fleets  should  be  required  to 
acquire  AFVs  as  they  replace  thefr 
existing  stock  of  light-duty  vehicles. 
Requirements  for  private  and  local 
government  fleets,  if  adopted,  would 


likely  be  similar  to  those  mandated  by 
EPAct  (42  U.S.C.  13251. 13257(o))  and 
already  in  place  for  State  government 
and  alternative  fuel  provider  fleets.  See 
Alternative  Tmnsportation  Fuel 
Program,  10  CFR  part  490  (2002). 

EPAct  authorizes  DOE  to  conduct  two 
separate  rulemakings  in  order  to  • 
determine  whether  to  promulgate  a 
private  and  local  government  fleet  rule. 
First,  section  507(b)  allows  for  an  early 
rulemaking,  to  be  completed  by 
December  15, 1996.  As  part  of  that 
rulemaking,  section  507(a)(3)  of  EPAct 
required  DOE  to  publish  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANOPR).  If  no  final  rule  was 
promulgated  by  December  15, 1996, 
then  sections  507(b)(3)(c),  and  (e) 
requfre  a  later  rulemaking  to  determine 
whether  vehicle  acquisition 
requirements  are  "necessary"  under  the 
standards  set  forth  in  section  507(e)  and 
should  be  imposed  on  private  and  local 
government  fleets. 

The  relevant  guidance  for  determining 
whether  a  private  and  local  government 
fleet  rule  should  be  implemented  is  set 
forth  in  EPAct  section  507(e).  This 
section  states  that  DOE  shall  promulgate 
a  private  and  local  government  fleet 
requirement  program  only  if  it 
determines  that  such  a  program  is 
"necessary."  Section  507(e)  further 
states  that  such  a  program  is 
"necessary"  if  "the  Secretary  finds  that" 
the  replacement  fuel  goal,  or  a  revised 
replacement  fuel  goal,  "is  not  expected 
to  be  actually  achieved  by  2010  *   *   * 
without  such  a  fleet  requirement 
program"  and  the  goal  is  practicable  and 
achievable  "through  implementation  of 
such  a  fleet  requirement  program  in 
combination  with  voluntary  means  and 
the  application  of  other  programs 
relevant  to  achieving  such  goals." 

Section  507(1)  requires:  "In  carrying 
out  this  section,  the  Secretary  shall  take 
into  consideration  energy  seciuity, 
costs,  safety,  lead  time  requirements, 
vehicle  miles  traveled  annually,  effect 
on  greenhouse  gases,  technological 
feasibility,  energy  requirements, 
economic  impacts,  including  impacts  on 
workers  and  the  impact  on  consumers 
(including  users  of  the  alternative  fuel 
for  piuposes  such  as  for  residences, 
agricultiu^,  process  use  and  non-fuel 
pxuposes)  and  fleets,  the  availability  of 
alternative  fuels  and  alternative  fueled 
vehicles,  and  other  relevant  factors." 
Section  507(e)  is  equally  categorical  in 
requiring  DOE  to  promulgate  a  private 
and  local  fleet  requirement  program 
only  upon  a  determination  that  such  a 
program  is  "necessary"  to  achieve  the 
replacement  fuel  goal,  and  section 
507(e)  sets  forth  the  criteria  DOE  is  to 


apply  in  determining  whether  such  a 
program  is  "necessary." 

It  not  clear  that  section  507(1)  should 
be  interpreted  to  apply  to  a  rulemaking 
proceeding  under  section  507(e). 
Section  507(1)  includes  factors  such  as 
greenhousp  gas  and  economic  effects 
that  have  no  bearing  on  a  determination 
of  "necessity"  under  section  507(e). 
Moreover,  the  section  507(1)  factors 
seem  geared  to  helping  decide  the 
proper  contours  of  a  fleet  acquisition 
mandate  once  DOE  has  decided  to 
promulgate  such  a  program,  rather  than 
to  the  threshold  determination  of 
whether  a  program  should  be 
.  promulgated  in  the  first  place. 

Regardless,  it  is  not  necessary  in  this 
proceeding  to  determine  whether 
section  507(1)  is  properly  interpreted  as 
applying  to  a  section  507(e)  rulemaking 
proceeding.  Even  assuming  that  it  does 
apply,  consideration  of  the  section 
507(1)  factors  would  not  alter  DOE's 
proposed  determination  that  a  private 
and  local  government  fleet  program  is 
not  "necessary"  under  section  507(e). 

As  explained  below,  DOE  proposes  to 
determine  that  because  implementation 
of  a  private  and  local  government  fleet 
AFV  acquisition  mandate  would  result 
in  no  appreciable  increase  in  the  use  of 
replacement  fuel,  such  a  program  is  not 
"necessary"  under  the  standard  set  forth 
in  section  507(e).  None  of  the  section 
507(1)  factors  could  change  the  outcome 
of  the  analysis  because  they  would  not 
change  the  conclusion  that  there  would 
be  no  appreciable  increase  in  the  use  of 
replacement  fuels.  Therefore,  even  if  all 
of  the  section  507(1)  factors  pointed 
imiformly  and  strongly  in  favor  of  the 
implementation  of  a  private  and  local 
government  fleet  mandate,  and  they  do 
not.  consideration  of  those  factors  could 
not  and  would  not  alter  DOE's  proposed 
determination  that  a  fleet  program  is  not 
"necessary"  because  such  a  mandate 
still  would  not  appreciably  increase  the 
use  of  replacement  fuel. 

Section  507(m)  of  EPAct  requires  DOE 
to  consult  with  the  Secretary  of 
Transportation  (DOT)  and 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  other 
appropriate  agencies  in  carrying  out  the 
requirements  of  section  507.  DOE 
provided  a  pre-publication  draft  of 
today's  notice  of  proposed  rulemaking 
to  DOT.  EPA.  and  the  Office  of 
Management  and  Budget  for  thefr 


review. 


B.  Regulatory  Time  Line 

On  August  7.  1996.  and  as  requfred  by 
EPAct  sections  507(a)  and  (b).  DOE 
published  in  the  Federal  Register  an 
ANOPR  to  evaluate  progress  toward 
achievement  of  the  replacement  fuel 


goals  in  EPAct.  identifying  problems 
with  achieving  those  goals,  assess  the 
adequacy  and  practicability  of  the  goals,   , 
and  consider  actions  needed  to  achieve 
the  goals.  See  61  FR  41031 .  IX)E 
intended  this  notice  to  stimulate 
comments  to  assist  DOE  in  making 
decisions.conceming  future  rulemaking 
actions  and  non-regulatory  initiatives  to 
promote  alternative  fuels  and  AFVs. 
Three  hearings  were  held  to  receive  oral 
comments  on  the  ANOPR.  They  were 
held  on  September  17,  1996,  in  Dallas. 
Texas;  on  Septemtier  25.  1996,  in 
Sacramento,  California;  and  on  October 
9, 1996,  in  Washington,  DC.  A  total  of 
70  persons  spoke  at  the  three  hearings, 
and  105  written  comments  were 
received  by  November  5, 1996. 

On  April  23. 1997,  DOE  published  in 
the  Federal  Register  a  Notice  of 
Termination  stating  that  DOE  would  not 
promulgate  regulations  to  implement 
AFV  requfrements  for  private  and  local 
govenunent  fleets  pursuant  to  the  early 
rulemaking  schedule  of  EPAct  section 
507(a)(1).  See  62  FR  19701. 

On  April  17, 1998,  and  for  the 
piuposes  of  EPAct  sections  507(e),  (g), 
and  (k).  DOE  published  in  the  Federal 
Register  an  ANOPR  that  asked  for 
conunents  to  assist  DOE  in  making 
decisions  concerning  future  rulemaking 
actions  and  non-regulatory  initiatives  to 
promote  alternative  fuels  and  alternative 
hieled  vehicles.  See  63  FR  19372.  DOE 
held  three  hearings  to  receive  oral 
comments  on  the  ANOPR.  They  were 
held  on  May  20. 1998,  in  Los  Angeles, 
California;  on  May  28.  1998.  in 
Miimeapolis.  Minnesota;  and  on  Jime4, 
1998.  in  Washington.  DC.  A  total  of  110 
persons  spoke  at  the  three  hearings, 
and/or  submitted  written  comments. 

On  Januar>'  12.  2000.  consistent  with 
section  507(h)  of  EPAct  (42  U.S.C. 
13257(h)),  DOE  published  in  the 
Federal  Register  a  notice,  stating  that  it 
was  extending  by  90  days  the  January  1, 
2000,  deadline  contained  in  section 
507(e)  in  order  to  provide  additional 
time  for  consultations  with  State  and 
local  officials,  as  required  by  Executive 
Order  13132.  See  65  FR  1831.  On  July 
20,  2000,  DOE  published  in  the  Federal 
Register  a  notice  stating  that  DOE  was 
further  delaying  the  section  507 
rulemaking  proceedings  concerning 
private  and  local  government  fleets  until 
after  it  had  completed  consultations 
with  State  and  local  government 
officials.  See  65  FR*44987.  DOE  said 
that  it  was  preserving  the  option  of 
promulgating,  at  a  later  time, 
requirenjents  for  private  and  local 
government  vehicle  fleets.  In  the  notice, 
DOE  aimounced  that  it  would  hold 
three  public  workshops  in  order  to 
discuss  regulatory  options  and  other  ^ 
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issues  related  to  potential  alternative 
fuel  transportation  requirements  for 
private  and  local  government  fleets.  In 
furtherance  of  its  objective  of  consulting 
with  affected  State  and  local 
government  officials,  the  first  two 
workshops  were  open  only  to  State  and 
local  officials.  DOE  held  workshops  on 
August  1,  2000  in  Chicago,  Illinois:  on 
August  22,  2000  in  Denver,  Colorado; 
and  on  September  26,  2000  in 
Washington,  DC. 

On  January  2,  2002,  Earthjustice,  on 
behalf  of  the  Center  for  Biological 
Diversity,  Bluewater  Network,  and 
Sierra  Club,  filed  a  lawsuit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  which,  in  addition  to 
seeking  redress  of  other  grievances, 
sought  to  compel  DOE  to  "issue  a 
proposed  rule  and  final  determination 
on  the  necessity  of  a  private  and 
municipal  fleet  program."  On  July  26, 
2002,  the  Court  granted  plaintiffs' 
motion  for  summary  judgment  on  the 
issue  of  whether  EKDE  had  missed  the 
deadline  set  forth  in  EPAct  section 
507(e)  for  completing  the  rulemaking;  as 
a  result,  the  Coiut  ordered  a  September 
26,  2002,  hearing  to  determine  a 
timetable  for  completing  the 
rulemaking.  See  Center  for  Biological 
Diversity  v.  Abraham,  et  al..  No.  C  02- 
00027  (N.D.  Calif.,  July  26,  2002)  (order 
on  motions  for  summary  judgment).  On 
September  27,  2002,  the  District  Court 
ordered  DOE  to  complete  its  proposed 
rulemaking  by  January  27.  2003  and  its 
final  rule  by  November  27.  2003.  See 
Center  for  Biological  Diversity  v. 
Abraham,  et  al..  No.  C  02-00027  (N.D. 
Calif.,  Sept.  27,  2002).  The  Court 
subsequently  granted  a  30-day  extension 
(to  February  26.  2003)  of  the  deadline 
for  DOE  to  complete  work  on  this  notice 
of  proposed  rulemaking. 

As  required  by  section  507  of  EPAct 
and  the  order  of  the  U.S.  District  Court 
for  the  Northern  District  of  California, 
DOE  has  issued  today's  notice  of, 
proposed  rulemaking  which  proposes  to 
determine  that  DOE  should  not 
promulgate  regulatory  requirements  for 
private  and  local  government  fleets. 

C.  Program  Background 

Titles  III,  IV,  and  V  of  EPAct  are 
focused  on  promoting  the  use  of  non- 
petroleum  motor  fuels,  including 
replacement  fuels  and  alternative  fuels, 
in  the  transportation  sector.  EPAct 
focused  on  the  transportation  sector 
because  of  its  almost  complete  reliance 
on  petroleum  as  a  fuel  source  and  its 
significant  contribution  to  petroleum 
demand.  The  transportation  sector  is 
nearly  97  percent  dependent  on  oil  as  a 
fuel  and  is  a  major  reason  the  U.S.  is  so 
dependent  on  imported  oil.  See  Center 


for  Transportation  Analysis,  Oak  Ridge 
National  Laboratory,  Transportation 
Energy  Data  Book  Edition  22.  p.  2-\ 
(Table  2.2)  (ORNL  6967)  (Sept.  2002) 
(www.oml.gov)  [hereinafter  £'ne/;gy  Data 
Book].  The  transportation  sector's 
demand  for  oil  has  continued  to  grow 
while  other  sectors  have  become  less 
reliant  on  oil.  In  1973,  the  U.S. 
transportation  sector  accounted  for  52 
percent  of  total  U.S.  petroleum  use  (9.05 
of  17.31  million  barrels  per  day 
(mmbd)).  Id.  at  p.  1-18  (Table  1.13).  In 

2001,  transportation  sector  demand  for 
petroleum  accounted  for  roughly  67 
percent  of  total  U.S.  petroleum  demand 
and  exceeded  domestic  production  by 
5.2  mmbd  equivalent  of  oil.  Id.  at  pp.  1- 
16  (Table  1.12),  1-18  (Table  1.13). 

The  U.S.  Energy  Information 
Administration  (ElA)  has  projected  that 
transportation  sector  consumption  of 
petroleum  will  rise  to  19.22  mmbd  by 
2020.  See  EIA,  Annual  Energy  Outlook 

2002,  p.  141  (Table  All)  (DOE/EIA- 
0383(2002))  (December  2001) 
[hereinafter  AEO  2002].  In  2020, 
passenger  cars  and  light-duty  trucks, 
which  are  the  primary  focus  of  Titles 
III-V  of  EPAct,  are  expected  to  account 
for  59  percent  of  the  total  energy  used 
by  the  transportation  sector.  Id.  at  p.  136 
(Table  A7).  In  2020,  it  is  projected  that 
U.S.  oil  production  will  provide  only 
about  half  the  total  energy  needed  to 
fuel  light-duty  vehicles.  Id.  at  pp.  141 
(Table  All),  136  (Table  A7). 

As  demand  for  transportation 
petroleum  has  grown,  so  too  have  U.S. 
petroleum  imports.  Dependence  on 
imported  petroleum  was  41  percent 
when  EPAct  was  enacted  (6.96  mmbd), 
reached  nearly  56  percent  in  2001  (10.9 
mmbd),  and  is  expected  to  reach  63 
percent  by  2020  (16.6  nunbd).  See 
Energy  Data  Book  at  p.  1-16  (Table 
1.12),  and  AEO  2002  at  p.  141  (Table 
All).  Of  net  U.S.  imports,  members  of 
the  Organization  of  Petroleum  Exporting 
Countries  (OPEC)  currently  supply 
almost  50  percent,  with  Persian  Gulf 
staies  supplying  almost  half  of  this 
amount.  See  EIA,  Monthly  Energy 
Review,  Table  1.8  (November  2002) 
[http://www.eia.doe.gov/emeu/mer/txt/ 
merl-8).  OPEC  members  now  account 
for  approximately  40  percent  of  world 
oil  production,  and  52  percent  of  the 
petroleum  export  market.  See  EIA, 
International  Energy  Outlook  2002 
Tables  D4,  11;  http://www.eia.doe.gov/ 
oiaf/ieo/  [hereinafter  lEO  2002]. 
According  to  the  lEO  2002  (Table  11), 
OPEC's  share  of  worldwide  crude  oil 
exports  is  projected  to  increase  to  64 
percent  by  2020.  Much  of  the  oil 
controlled  by  OPEC  is  concentrated  in 
the  Middle  East,  which  contains  nearly 


two-thirds  of  the  world's  proven 
reserves.  See  lEO  2002  Table  8. 

Reducing  total  peboleum  use  and 
reducing  petroleum  imports  decrease 
our  economy's  vulnerability  to  oil  price 
shocks.  Reducing  dependence  on  oil 
imports  from  unstable  regions  enhances 
our  energy  security  and  can  reduce 
payments  to  nations  that  may  be  hostile 
to  U.S.  interests.  In  2000,  the  annual 
U.S.  trade  deficit  in  oil  reached  $106 
billion.  See  AEO  2002  at  p.  141  (Table 
A-11).  Reducing  the  growth  rate  of  oil 
use  through  conservation  and  use  of 
non-petroleum  motor  fuels  also  relieves 
pressure  on  an  already  strained 
domestic  refinery  capacity,  decreasing 
the  likelihood  of  price  volatility. 
Finally,  conserving  energy  and  using 
non-petroleum  fuels,  many  of  which  are 
low  in  carbon  intensity,  help  achieve 
the  goal  of  decreasing  greenhouse  gas 
emissions. 

Reductions  in  the  U.S.  demand  for 
petroleum  can  significantly  affect 
worldwide  oil  demand  because  the  U.S. 
accounts  for  one-foiulh  of  total  world 
oil  consumption.  See  Energy  Data  Book 
at  1-5  (Table  1.4).  The  consumption  of 
motor  fuels  by  U.S.  light-duty  vehicles 
in  2000  accounted  for  almost  10  percent 
of  total  world  demand.  As  demand 
declines,  prices  for  oil  also  are  generally 
expected  to  decline.  DOE  has  previously 
stated  that  a  "reasonable  rule  of  thumb 
is  that  a  1  percent  decrease  in  U.S. 
petroleum  demand  will  reduce  world 
oil  price  by  0.5  percent,  in  the  long- 
nm."  Short-term  impacts  are  expected 
to  be  even  greater.  See  Energy  Efficiency 
and  Renewable  Energy,  DOE, 
Replacement  Fuel  and  Alternative  Fuel 
Vehicle — Technical  and  Policy  Analysis 
p.  viii-ix  (Dec.  1999 — Amendments 
Sept.  2000);  http://www.ccities.doe.gov/ 
pdfs/ section506.pdf  [hereinafter  Section 
506  Report]  (issued  pursuant  to  EPAct 
section  506). 

DOE  manages  a  number  of  different 
programs  that  are  aimed  at  reducing 
reliance  on  petroleimi  motor  fuels.  Part 
of  this  effort  includes  continued 
implementation  of  the  programs 
contemplated  under  EPAct,  including 
the  fleet  AFV  acquisition  programs  for 
Federal,  State  government  and  fuel 
provider  fleets  (see  below  for  discussion 
of  EPAct  Programs).  These  programs  are 
primarily  focused  on  the  development 
and  use  of  AFVs.  DOE  will  continue 
efforts  through  its  Clean  Cities  Program 
to  encourage  fleets  to  expemd  their  use 
of  alternative  fuels  and  AFVs.  These 
efforts  involve  primarily  focusing  on 
niche  market  fleets,  but  also  include 
continued  support  for  regulated  fleets. 
DOE  also  plans  to  continue  research 
programs  involving  replacement  fuels, 
including  biofuels,  such  as  ethanol  and 


biodiesel,  in  order  to  make  these  fuels 
less  costly  and  more  widely  used.  The 
use  of  replacement  fuels  in  fuel  blends 
has  a  number  of  advantages  that  makes 
their  increased  use  likely,  including  an 
ability  to  use  the  existing  petroleum 
infrastructiu^,  the  ability  to  enable 
advanced  engine  control  strategies,  and 
relatively  low  costs  compared  with 
other  immediate  strategies. 

Most  importantly,  the  President  and 
DOE  have  recently  announced  the 
creation  of  the  FreedomCAR  and 
Hydrogen  Fuel  Initiative,  which  is 
intended  to  make  clean  and  affordable 
automotive  energy  a  reality  for  all 
consumers.  This  initiative  is  focused  on 
the  introduction  of  hydrogen  as  a 
transportation  fuel  for  the  future  and 
involves  a  number  of  different  DOE 
programs.  These  efforts  complement 
work  already  done  in  the  area  of  hybrid 
electric  drive  systems  and  fuel  cells,  and 
look  to  advance  these  technologies 
beyond  their  existing  state.  DOE  is 
working  with  the  EPA,  industry, 
academia.  State  Energy  Offices,  and 
DOE'S  national  laboratories  to  bring  the 
promise  of  low-cost,  clean,  and  efficient 
hydrogen  energy  to  the  market. 
Although  it  will  be  many  years  before 
hydrogen  vehicles  and  fuels  are  widely 
available,  steps  must  be  taken  today  in 
order  to  make  hydrogen  possible  for  the 
future.  At  the  same  time,  DOE  will 
continue  to  work  with  its  partners 
through  R&D  programs  to  improve 
ciurent  technologies  in  order  to  make 
them  cleaner,  more  economical  and 
more  fuel-efficient. 

D.  Description  of  the  Energy  Policy  Act's 
Alternative  Fuel  Transportation 
Programs 

Alternative  Fuel  Provisions  in  the 
Energy  Policy  Act 

Tides  ni,  IV,  V,  and  VI  of  EPAct 
contain  the  basic  provisions  for  various 
non-research  'alternative  fuel-related 
programs,  all  of  which  are  aimed  at 
displacing  motor  vehicle  petroleum 
consumption.  {5ee42  U.S.C.  13211  et 
seq.)  Title  III  contains  definitions  of  (1) 
alternative  fuel;  (2)  AFV;  and  (3) 
covered  fleet.  Tide  III  also  sets  forth 
requirements  for  Federal  fleet 
acquisitions  of  AFVs,  which  began  in 
fiscal  year  1993. 

Tide  rv  authorizes,  subject  to  the 
availabiUty  of  appropriations,  a 
financial  incentive  program  for  States,  a 
public  information  program,  and  a 
program  for  certifying  aJtemative  fuel 
technicians.  The  public  information 
program  is  intended  to  promote  the  use 
of  AFVs  and  alternative  fuels. 

Title  V  specified  percentages  of  light 
duty  vehicles  acquired  by  State 


governments  and  alternative  fuel 
providers  that  must  be  AFVs.  The 
minimum  acquisition  requirements  are 
phased-in,  escalating  from  year  to  year 
imtil  reaching  a  fixed  percentage.  Title 

V  also  gives  DOE  authority  under 
specified  conditions  to  impose  by  nde 
a  similar  mandate  on  private  and  local 
government  fleets.  Title  V  authorizes  the 
allocation  of  credits  to  covered  fleets 
that  exceed  their  AFV  acquisition 
requirements.  These  credits  may  be 'sold 
and  used  by  other  fleets  that  are  subject 
to  Title  V  vehicle  acquisition  mandates. 
It  also  contains  investigative  and 
enforcement  authorities,  including 
provisions  for  civil  penalties  and.  in 
certain  circumstances,  criminal  fines  for 
noncompliance  with  the  statutory 
mandates  and  implementing 
regulations.  Finally,  section  505  of  Title 

V  contains  voluntary  supply 
commitments  that  are  covered  by  the 
Clean  Cities  Program. 

Title  VI  of  the  Act  confers  on  DOE  a 
variety  of  authorities  to  promote,  subject 
to  the  availability  of  appropriations, 
development  and  utilization  of  electric 
motor  vehicles.  SubtiUe  A  provides  for 
a  commercial  demonstration  program 
for  electric  motor  vehicles,  and  Subtitle 
B  provides  for  an  infrastructure  and 
support  systems  development  program. 

DOE  Implementation  of  the  Energy 
Policy  Act 

Since  1992,  DOE  has  taken  a  niunber 
of  steps  to  implement  EP Act's 
alternative  fuel  programs.  DOE 
coordinates  various  aspects  of  the 
Federal  fleets'  efforts  to  comply  with  the 
vehicle  acquisition  requirements    . 
estabUshed  under  section  303.  (42 
U.S.C.  13212)  DOE  has  promulgated  and 
implemented  regidations  and  guidance 
for  alternative  fuel  providers  and  State 
government  fleets,  which  are  subject  to 
the  fleet  provisions  contained  in 
sections  501  and  507(o),  respectively. 
The  implementation  of  the  fleet 
regulations,  in  particular,  has  given  DOE 
considerable  experience  in 
understanding  the  issues  associated 
with  fleet  mandates. 

DOE  also  has  experience  with 
implementing  voluntary  alternative  fuel 
programs.  The  Clean  Cities  Program 
(Clean  Cities)  (sections  405,  409  and  505 
of  EPAct),  is  the  primary  means  by 
which  DOE  promotes  the  use  of 
alternative  fuels.  This  program  supports 
public  and  private  partnerships  that 
deploy  AFVs  and  build  supporting 
infrastructure.  The  Clean  Cities  Program 
has  established  the  following  relevant 
goals:  (1)  One  miUion  AFVs  operating 
exclusively  on  alternative  fuels  by  2010; 
and,  (2)  one  biUion  gasoline  gallon 


equivalents  per  year  used  in  AFVs  by 
2010. 

Unlike  traditional  conunand  and 
control  regulatory  programs.  Clean 
Cities  takes  a  unique,  voluntary 
approach  to  AFV  development,  working 
with  coalitions  of  local  stakeholders  to 
help  develop  the  AFV  industry.  The 
program  thrives  on  strong  local 
initiatives  and  a  flexible  approach  to 
building  alternative  fuels  markets, 
providing  participants  with  options  to 
address  problems  unique  to  their  cities 
and  fostering  partnerships  to  help 
overcome  them.  There  are  currentiy 
more  than  80  local  Clean  Cities 
organizations  around  the  country.  From 
local  businesses  and  municipal 
governments  to  regional  air  quality 
organizations  and  national  alternative 
fuel  companies,  more  than  4,400 
stakeholders  have  found  the  Clean 
Cities  to  be  an  effective  route  to  building 
local  alternative  fuels  markets. 

Many  Clean  Cities  organizations  have 
focused  their  efforts  on  marketing  to 
niche  markets.  Niche  market  fleets  offer 
the  best  opportunities  for  overcoming 
the  barriers  that  often  limit  alternative 
fuel  use.  These  barriers  include  limited 
refueling  infrastructure,  higher 
acquisition  costs,  and  lower  operational 
range  for  vehicles.  High-mileage, 
centrally-fueled  fleets  are  a  good 
example  of  a  niche  market.  High- 
mileage  fleets  consume  larger  quantities 
of  fuel,  so  over  time,  fleet  managers  can 
benefit  from  the  cost  savings  associated 
with  alternative  fuels  that  cost  less  than 
conventional  fuels.  Low-mileage,  high- 
fuel-use  vehicles — those  that  must  often 
wait,  idling,  or  those  with  repeated 
starts  and  stops,  such  as  airplane  tu^s 
and  airline  baggage  carts — are  another 
niche  market.  Predictable  routes  and 
centralized  refueling  stations  also 
facilitate  scheduling  and  allow  for 
overnight  or  off-hour  refueling,  leaving 
more  time  for  scheduled  stops  during 
the  workday.  Considering  these  factors, 
alternative  fuels  in  many  niche 
applications  make  sense  and  can  be 
economical  today.  With  the  many  niche 
markets  in  conununities  across  the 
country — ^taxis,  delivery  fleets,  shuttle 
service  emd  transit  bus  fleets,  airport 
ground  fleets,  school  bus  fleets,  and 
national  park  vehicles — market 
penetration  for  alternative  fuels  and 
vehicles  is  viable  and  can  have  an 
impact  on  alternative  fuel  grovrth. 

Additional  details  on  the  Clean  Cities 
Program  may  be  found  on  the  world 
wide  web  at  www.ccities.doe.gov. 
Details  on  DOE's  existing  fleet 
regulations  may  be  found  on  the  World 
Wide  Web  at  http://wvm.ott.doe.gqv/ 
epact/. 
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Status  of  Alternative  Fuel  and 
Alternative  Fueled  Vehicle  Markets 

According  to  the  EIA,  the  number  of 
AFVs  on  the  road  has  more  than 
doubled  since  EP Act's  passage  in  1992. 
See  Energy  Data  Book  at  ^3  (Table  9.1), 
and  EIA,  Alternatives  to  Traditional 
Transportation  Fuels  2000  Table  1 
(Sept.  2002)  [hereinafter  Transportation 
Fuels  2000]  (www.eia.doe.gov/ 
fuelaltemate.html).  As  of  2002.  EIA 
estimates  that  AFVs  number  slightly 
more  than  a  half  million  vehicles, 
comprising  a  small  fraction  of  the  total 
U.S.  vehicle  stock.  Id.  Of  the  forecasted 
2002  total,  approximately  281.000  will 
be  fueled  by  liquefied  petroleum  gas 
(propane):  126.000  wrill  be  fueled  by 
compressed  natural  gas;  5,900  will  be 
fueled  by  M85  (a  blend  of  85  percent 
methanol  and  15  percent  gasoline); 
82,500  will  be  fueled  by  E85  (a  blend  of 
85  percent  ethanol  and  1 5  percent 
gasoline);  and  almost  20.000  will  be 
fueled  by  electricity.  The  remaining 
quantity  of  AFVs  consists  of  a  very 
small  number  of  vehicles  fueled  by 
liquefied  natural  gas,  MlOO  (100  percent 
methanol),  and  ElOO  (100  percent 
ethanol).  Id.  DOE  estimates  that 
approximately  20.000-25,000  new  AFVs 
are  acquired  annually  as  a  result  of  the 
Federal  fleet  requirements  under  section 
303  of  EPAct  and  the  State  and 
Alternative  Fuel  Provider  Fleet 
Programs  found  in  sections  501  and 
507(o). 

In  addition  to  the  vehicles  described 
above,  EIA  estimates  that  by  2000  there 
were  approximately  2.6  million  flexible 
fueled  vehicles  (FFVs)  on  U.S.  roads 
capable  of  operating  on  ethanol  blends 
of  E85.  Transportation  Fuels  2000  at 
Table  1.  An  FFV  is  "any  motor  vehicle 
engineered  and  designed  to  be  operated 
on  any  mixture  of  two  or  more  different 
fuels.  "  10  CFR  490.2.  The  number  of 
FFVs  is  expected  to  grow  significantly 
in  future  years  as  automakers  continue 
to  sell  hundreds  of  thousands  of  these 
vehicles  each  year.  EIA  does  not  count 
most  of  these  vehicles  in  its  AFV  hgiu-es 
above  since  these  vehicles  include  cars 
and  light  trucks  owned  by  non-fleet 
owners,  who  for  the  most  part  are  not 
expected  at  this  time  to  use  ethanol  in 
their  vehicles.  These  vehicles,  however, 
could  use  ethanol  if  the  infrastructure 
becomes  more  widely  available  and  fuel 
supplies  are  offered  at  a  competitive 
price. 

When  EPAct  was  enacted  in  1992, 
EIA  estimated  that  total  alternative  fuel 
and  replacement  fuel  use  accounted  for 
approximately  1.6  percent  of  total  motor 
fuel  consumption.  This  flgure  rose 
quickly  to  2.2  percent  in  1993  largely  as 
a  result  of  requirements  under  the  Clean 


Air  Act  Amendments  of  1990,  which 
required  the  use  of  oxygenated  and 
reformulated  fuels.  EIA  has  projected 
that,  for  2002,  the  annual  consumption 
of  alternative  fuels  in  alternative  fuel 
vehicles  will  reach  the  equivalent  of 
approximately  294  million  gasoline 
gallons.  Factored  together  with  the  use 
of  replacement  fuels  such  as  ethanol 
and  MTBE,  the  total  amount  of 
replacement  fuel  and  alternative  fuel 
consumption  will  displace  the 
equivalent  of  approximately  4  billion 
gallons  of  gasoline.  While  encouraging, 
this  figure  represents  only  a  small  part 
(2.8  percent)  of  total  2002  on-road  motor 
vehicle  fuel  consumption.  Thus,  despite 
the  efforts  of  the  past  decade  and 
significant  improvements  in  the  state  of 
alternative  fuel  technology,  alternative 
and  replacement  fuel  use  has  grown 
relatively  little. 

n.  Previous  Opportunities  for  Public 
Comment 

Pursuant  to  the  rulemaking  process 
set  out  in  sections  507{c)-(g)  of  EPAct, 
DOE  issued  an  advanced  notice  of 
proposed  rulemaking  (ANOPR)  and  held 
a  series  of  stakeholder  workshops  to 
discuss  various  options  open  to  it  for 
implementing  a  private  and  local 
government  fleet  program  and  in  general 
how  to  encourage  increased  use  of 
replacement  fuel.  Commenters  also  were 
asked  to  provide  input  on  the 
replacement  fuel  goals  contained  in 
EPAct.  The  conunents  and  public 
statements  DOE  received  have  informed 
the  determination  proposed  today.  The 
sections  below  describe  the  process 
used  to  solicit  information,  the  different 
proposals  made,  and  the  input  received. 
DOE  notes  that  neither  Earthjustice  nor 
the  other  entities  it  represented  in  the 
lawsuit  in  Center  for  Biological  Diversity 
V.  Abraham  filed  written  comments  or 
provided  testimony  in  response  to  the 
opportunities  for  public  comment 
described  below. 

A.  1998  Advanced  Notice  of  Proposed 
Rulemaking 

On  April  17.  1998,  DOE  pubUshed  in 
the  Federal  Register  an  ANOPR  stating 
that  DOE  was  beginning  its  process  for 
determining  whether  to  promulgate  a 
rule  imposing  possible  AFV  acquisition 
requirements  on  private  and  local 
government  fleets.  See  63  FR  19372. 
Accordingly,  DOE  requested  comments 
on  a  number  of  issues  potentially 
relating  to  such  a  rule,  arising  from 
section  507(g)  of  EPAct,  as  well  as 
relating  to  possible  alternative  fuel 
requirements  for  urban  transit  buses 
under  section  507(k).  In  May  and  June 
of  1998,  DOE  held  three  public  hearings 
in  Minneapolis,  MN;  Los  Angeles,  CA; 


and  Washington,  DC.  More  than  110 
interested  parties  responded  by 
providing  written  and  verbal  comments. 

The  ANOPR  requested  conunents  on 
23  questions  within  three  broad  areas: 
replacement  fuel  goals,  fleet 
requirements,  and  urban  transit  buses. 
Many  of  the  comments  expressed  diu-ing 
the  public  workshops  included  common 
themes  and  overlap  among  these  three 
areas.  Information  related  to  the  ANOPR 
and  this  rulemaking,  in  general,  is 
located  on  the  World  Wide  Web  at  http:/ 
/www. ott.doe.gov/epact/ 
private Jleets.sh  tml. 

Discussion  of  Replacement  Fuel  Goals 
and  Fleet  Requirements 

.    More  than  40  commenters  addressed 
the  question  whether  the  goal  of 
replacing  30  percent  of  the  Nation's 
motor  fuel  by  2010  is  achievable. 
Commenters  also  identified  likely 
problems  in  achieving  this  goal.  Less 
than  half  of  the  commenters  who 
explicitly  addressed  this  question 
regarded  the  goal  as  unachievable.  Many 
of  the  commenters  considered  the  goal 
unachievable  under  the  then-present 
economic  conditions,  and  many  offered 
suggestions  as  to  what  changes  would 
be  required  to  make  the  goal  feasible. 
Commenters  were  in  general  agreement 
that  the  lack  of  alternative  fuel 
infrastructure,  low  petroleum  fuel 
prices,  and  various  limitations  on  AFV 
availability  were  key  barriers  to 
achievement  of  EP  Act's  30  percent 
petroleum  replacement  goal  and 
implementation  of  any  new  fleet  rules. 
Many  commenters  cited  the  lack  of  an 
alternative  fuel  infrastructure  as  a 
significant  barrier.  One  commenter  said 
public  access  to  most  existing  natiual 
gas  refueling  sites  in  his  area  is  either 
restricted  or  prohibited.  Another 
commenter  said  supplies  of  alternative 
fuels  themselves  were  inadequate  at 
present. 

Two  commenters  pointed  to  the  low 
prices  of  petroleum-derived  fuels  as  an 
impediment  to  alternative  fuel 
implementation.  One  commenter  said 
that  low  petroleum  prices  implied  that 
AFV  fleet  operators  might  never  see  a 
return  on  their  investment.  A  related 
comment,  noted  that  installation. of  an 
alternative  fuel  infrastructure  could  be  a 
financial  burden  for  small  and 
independent  fuel  retailers  and  could  be 
unfair  to  them. 

The  cost  of  AFVs  and  the  lack  of 
selection  among  AFVs  were  mentioned 
by  a  number  of  commenters.  Several 
commenters  also  mentioned  that  it  was 
difficult  to  lease  AFVs  or  acquire 
certified  conversions.  Two  commenters 
said  incremental  costs  of  AFVs  could 


inhibit  widespread  acceptance  of  the 
vehicles  and  technology. 

Five  comments  identified  the  resale  or 
residual  value  of  AFVs  as  a  barrier  to 
fleets'  acceptance  of  AFVs.  Two  of  these 
comments  urged  government  action  to 
address  this  problem.  One  commenter 
stated  that  government  piut:hase  of 
AFVs  at  the  end  of  their  lease  life  or  a 
resale  price  guarantee  by  the 
government  was  needed.  The  other  said 
that  government  should  establish  a 
resale  market  (or  surrogate),  or  create  a 
residual  value  insurance  pool  for 
alternative  fueled  vehicles,  analogous  to 
resale  value  insurance  that  can  be 
obtained  for  fleet  vehicles. 

Commenters  who  opposed  adoption 
of  a  private  and  local  government  fleet 
mandate  questioned  the  benefits  of  or 
the  justification  for  such  a  mandate,  and 
suggested  it  would  foster  non- 
compliance and  limit  participation  in 
voluntary  programs.  Several 
commenters  questioned  DOE's  authority 
to  promulgate  a  private  and  local 
government  fleet  rule.  These  comments 
argued  that  DOE  had  not  yet 
demonstrated  that  a  private  and  local 
government  fleet  rule  was  "necessary" 
or  that  meeting  the  EPAct  fuel 
replacement  goal  through  a  fleet  rule 
was  economically  achievable.  One 
commenter  said  that  DOE  had  not  yet 
performed  the  cost/benefit  analysis 
called  for  in  section  507(1)  of  EPAct. 
Commenters  also  cited  the  draft  Section 
.  506  Report  (section  III  below)  which 
indicated  that  a  private  and  local 
government  fleet  mandate  would  result 
in  only  1.5  percent  fuel  displacement. 

Several  commenters  also  asserted  that 
much  of  the  additional  alternative  fuel 
used  under  a  fleet  program  would 
actually  be  imported,  and  hence 
promoting  the  use  of  such  fuel  would  do 
little  to  meet  the  section  502(b)(2) 
provision  that  at  least  half  of  the 
replacement  fuel  used  to  meet  EP  Act's 
replacement  fuel  goals  must  consist  of 
"domestic  fuels."  They  also  believed 
that  there  was  not  cmxently  a  match 
between  the  AFVs  available  and 
vehicles  which  could  meet  the  normal 
business  requirements  of  the  fleets  that 
would  be  subject  to  the  acquisition 
mandate.  These  commenters,  and  a  few 
others  stated  the  30  percent  replacement 
fuel  goal  set  forth  in  EPAct  was 
arbitrary,  and  that  any  modified  goal 
would  be  equally  arbitrary.  These 
commenters  stated  that  DOE  should 
concentrate  on  accelerating  public 
information  programs  and  increasing 
participation  in  volimtary  programs, 
like  Clean  Cities  and  Clean  Airports.  In 
contrast,  two  commenters  argued  in 
favor  of  mandates,  with  one  saying 
failiue  to  impose  them  would  indicate 


a  lack  of  confidence  in  the  alternative 
fuels  industry. 

DOE's  second  question  solicited  input 
on  what  level  of  replacement  fuel  use  is 
actually  achievable,  if  the  goal  originally 
specified  in  EPAct  is  not  feasible  or 
achievable.  Eight  commenters 
responded  to  this  question;  only  one 
provided  an  alternative  numerical  goal. 

DOE's  third  question  asked  for 
information  on  the  practicality  of 
EP  Act's  replacement  fuel  goals  and 
whether  they  should  be  modified.  In 
response,  one  commenter  criticized  the 
fundamental  assumption  that 
replacement  fuel  goals  are  needed. 
Several  commenters  said  that  some 
AFVs  are  not  necessarily  cleaner  than 
gasoline-fueled  vehicles  and  that 
ciurent  AFV  models  are  more  expensive 
to  operate  than  their  conventional 
fueled  counterparts.  Commenters  urged 
DOE  to  consider  the  effects  of  ciurent 
AFV  programs  on  fleet  economics,  on 
progress  toward  reaching  EP  Act's 
replacement  fuel  goals,  and  to  consider 
alternatives  to  mandates.  Another 
commenter  questioned  the 
reasonableness  of  DOE's  projections  of 
the  number  of  AFVs  that  would  be 
necessary  in  the  future  to  achieve  the 
replacement  fuel  goals. 

DOE's  foiuth  question  asked 
commenters  to  describe  the  general 
outline,  structure  and  implementation 
of  a  possible  program  that  focused  on 
fuel  use  instead  of  simply  on  vehicle 
acquisitions.  Many  commenters  luged 
the  adoption  of  an  incentives-based 
program  instead  of  new  mandates.  Other 
commenters,  however,  supported  a  new 
mandate.  Nearly  all  commenters, 
including  those  opposed  to  mandates, 
thought  that  focusing  on  fuel  use  rather 
than  vehicle  acquisitions  was  a  good 
idea.  A  number  of  commenters 
reconunended  replacement  fuel 
programs  that  were  based  on  or 
emphasized  specific  alternative  fuels, 
even  though  DOE  historically  and 
uniformly  has  been  of  the  view  that  it 
should  remain  fuel  neutral  in 
implementing  EP  Act's  regulatory 
programs. 

Some  commenters  said  that  DOE 
should  focus  its  efforts  on  programs 
already  in  place,  especially  the  Clean 
Cities  and  Clean  Airports  Programs.  One 
commenter  thought  that  these  programs, 
combined  with  the  mandatory  fleet 
programs  already  in  place,  constituted  a 
sufficient  replacement  fuel  program. 

DOE's  next  two  questions  concerned 
what  other  measures  could  be  taken,  in 
addition  to  or  instead  of  an  acquisition 
mandate,  to  further  the  achievement  of 
the  replacement  fuel  goals,  and  what 
types  of  incentives  should  be  offered, 
what  form  should  they  take,  and  whom 


should,  they  benefit.  These  questions 
drew  the  largest  response  from 
commenters.  The  overwhelming 
majority  of  commenters  recommended 
the  adoption  of  financial  and  non- 
financial  incentives.  There  was  an 
almost  equal  split  between  commenters 
that  advocated  measures  other  than   . 
mandates,  and  commenters  that 
advocated  measures  in  addition  to 
mandates.  One  commenter.  who 
advocated  incentives  in  addition  to 
mandates,  said  the  adoption  of 
incentives  should  precede  mandates. 
Another  commenter,  who  called  for 
incentives  instead  of  mandates,  said  that 
mandates  should  be  imposed  only  if  the 
adoption  of  incentives  fails  to  eficit 
adoption  of  alternative  fuels.  Twa 
commenters  opposed  incentives;  one 
said  they  were  inappropriate  for 
uneconomic  fuels  and  the  other 
predicted  they  would  not  further 
significant  petroleiun  replacement. 

A  common  theme  among  comments 
by  State  and  local  government 
representatives  was  that  incentives  also 
should  be  available  to  them.  In  addition, 
one  commenter  suggested  linking 
incentives  to  actual  alternative  fuel  use. 
Numerous  commenters  discussed  how 
incentives  could  be  funded. 
Commenters  suggested  a  1-cent-per- 
gallon  tax  on  gasoline,  as  well  as  a  tax. 
or  import  tariff,  on  foreign  petroleum. 
One  commenter  called  for  additional 
taxes  to  be  placed  on  all  fuels  produced 
from  imported  petroleiun.  Another 
commenter  suggested  that  incentives  be 
funded  through  the  Transportation 
Trust  Fund. 

Many  conunenters  called  for  tax 
incentives,  including  credits  for  the 
acquisition  of  vehicles,  fueling 
infrastructure  investments,  and 
alternative  fuel  use.  One  commenter 
noted  that  if  tax  incentives  are  adopted, 
they  should  be  available  for  a  sufficient 
period,  with  a  specified  phase-out  date 
to  facilitate  business  planning.  In 
addition  to  tax  credits,  two  commenters 
advocated  direct  grants  for  entities  that 
could  not  take  advantage  of  tax  credits. 
Several  commenters  recommended  of 
non-financial  incentives,  including 
granting  AFVs  access  to  high-occupancy 
vehicle  (HOV)  lanes  or  their  own 
dedicated  travel  lanes,  parking  and  toll 
preferences,  relaxed  vehicle  inspection 
standards,  lower  vehicle  registration  . 
fees,  and  lower  sales  taxes.  DOE  notes 
that  while  some  such  incentives  already 
exist,  additional  incentives,  including 
new  tax  credits,  would  either  require 
new  legislation  from  Congress  or 
legislation  or  regulatory  actions  at  the 
State  and  local  government  levels. 

Several  comments  suggested 
regulatory  intervention  in  the  vehicle 
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and  fuel  markets.  One  called  for  a 
requirement  that  conventional  motor 
fuel  station  operators  install  alternative 
fuel  storage  and  dispensing  systems  and 
sell  alternative  fuel(s)  as  a  minimum  of 
10  percent  of  their  annual  sales  by  2000. 
and  a  minimum  of  30  percent  by  2010. 
All  of  these  suggestions  call  for  actions 
that  are  outside  of  DOE's  authority  or 
are  expressly  prohibited  by  EPAct. 

Most  conunenters  wanted  fleets  and 
other  AFV  owners  and  operators  to  be 
the  primary  targets  of  incentives.  One 
commenter  said  that  incentives  should 
be  targeted  to  small  businesses  and 
users,  and  not  to  leuge  Original 
Equipment  Manufacturers  (OEMs).  A 
few  commenters  thought  that  fuel 
providers  should  qualify  for  financial 
incentives  as  a  way  to  encourage 
infrastructure  development. 

Commenters  favoring  a  program  to 
encourage  fuel  use  offered  suggestions 
on  how  such  a  program  could  work.  The 
general  aim  of  these  suggestions  was  to 
allow  covered  and  potentially  covered 
fleet  operators  greater  flexibility  in 
meeting  requirements.  Suggestions  for 
such  a  program  included  providing 
acquisition  credits  for  medium-  and 
heavy-duty  vehicles,  extra  credits  for 
electric  and  dedicated  alternative  fueled 
vehicles,  providing  credits  to  non- 
covered  fleets,  and  providing  credits  for 
alternative  fuel  use. 

Commenters  voiced  considerable 
support  for  tying  credits  (and  other 
incentives)  to  the  amount  of  alternative 
fuel(s)  actually  consumed  by  the 
vehicles.  Several  conunenters  suggested 
that  emissions  trading  credits  be  granted 
to  AFV  operators  who  exceeded 
alternative  fuel  use  requirements. 

DOE  asked  for  guidance  on  how  to 
factor  in  changes  in  oil  price  and 
availability  into  the  decision-making 
process.  Relatively  few  commenters 
addressed  this  question.  Two  pointed  to 
a  General  Accounting  Ofhce  study  that 
estimated  the  benefits  to  the  U.S.  of 
using  low-cost  imported  petroleum  to  be 
in  the  hundreds  of  billions  of  dollars, 
and  to  outweigh  the  benefits  of 
alternative  fuels.  One  commenter  said 
that  alternative  fuel  mandates,  while 
they  might  reduce  petroleum  imports, 
could  increase  imports  of  other  fuels. 
Two  commenters  suggested  DOE 
consider  the  national  defense  and 
security  costs  of  the  country's  ciurent 
petroleum  imports,  one  of  them  calling 
for  excise  taxes  on  petroleum  that  reflect 
its  "costs  to  society." 

There  were  15  responses  to  DOE's 
question  about  measures  to  encoiu-age 
use  of  alternative  fuels,  rather  than 
conventional  fuels,  in  bi-fuel  and  FFVs. 
Three  commenters  recommended  DOE 
simply  require  alternative  fuel  use  in 


FFVs.  One  commenter  argued  that 
alternative  fuel  use  in  bi-fuel  vehicles 
and  FFVs  at  least  SO  percent  of  the  time 
should  be  sufficient  to  qualify  these 
vehicles  for  EPAct  compliance,  while 
another  recommended  DOE  establish  a 
guideline  that  an  AFV  must  operate  at 
least  75  percent  of  the  time  on 
alternative  fuel  if  the  vehicle  is  to  count 
toward  an  operator's  compliance  with 
EPAct. 

One  commenter  suggested  that  DOE 
add  biodiesel  and  reformulated  gasoline 
(RFC)  to  the  list  of  alternative  fuels 
specified  in  the  EPAct.  In  the  Final  Rule 
for  the  Alternative  Fuel  Transportation 
Program  promulgated  on  March  14, 
1996,  DOE  added  neat  (or  100  percent) 
biodiesel  to  the  definition  of 
"alternative  fuel."  Additionally,  after 
enactment  of  section  7  of  the  Energy 
Conservation  Reauthorization  Act  of 
1998  (ECRA)  (Pub.  L.  105-388)  which 
allowed  covered  fleets  to  earn 
acquisition  credits  by  using  biodiesel 
blends  in  medium-  and  heavy-duty 
vehicles,  DOE  issued  regulations 
allowing  credit  in  these  circumstances 
as  well.  See  64  FR  27169  (May  19, 
1999).  However,  DOE  has  consistently 
stated  that  it  cannot  add  RFC  to  the 
definition  of  "alternative  fuel"  because 
RFC  is  more  than  80  percent  petroleum, 
and  therefore  is  not  "substantially  not 
petroleum"  as  required  by  EPAct 
section  301(2).  See  61  FR  10622,  10630 
(March  14, 1996)  (notice  of  final 
rulemaking  establishing  10  CFR  Part 
490). 

The  final  replacement  fuel  question 
on  which  DOE  sought  comments  was 
how  to  estimate  the  impacts  of 
replacement  fuel.  One  commenter 
predicted  that  achievement  of  the  30 
percent  replacement  fuel  goal  would 
create  supply  and  price  problems  for 
current  propane  users  in  the 
agricultural,  residential,  and  industrial 
sectors.  This  conunenter  predicted  price 
increases  of  several  hundred  percent, 
and  cited  a  DOE  report  that  projected 
vehicle  fuel  demand  for  propane  could 
go  from  35,000  barrels  per  day  (bbl/day) 
to  1.7  million  bbl/day,  and  imports 
could  increase  from  200,000  bbl/day  to 
1.7  million  bbl/day.  General  Accounting 
Office  report  GAO/RCED-98-260, 
entitled  Energy  Policy  Act:  Including 
Propane  as  an  Alternative  Motor  Fuel 
Will  Have  Little  Impact  on  Propane 
Market,  addressed  this  concern.  The 
report  asserted  that  EP Act's  effects  on 
the  supply  and  price  of  propane  would 
be  minimal  and  the  increase  in  overall 
price  of  propane,  attributable  to  EPAct, 
would  be  negligible.  It  also  stated  that 
EPAct  would  have  little  effect  on 
existing  consumers  of  propane  because 
the  price  increases  will  be  so  small. 


In  the  area  of  fleet  requirements,  DOE 
asked  whether  the  AFV  acquisition 
schedule  in  section  507(g)  of  EPAct 
should  be  adhered  to,  and  if  not,  what 
alternative  schedule  should  be  used. 
Section  507(g)  requires  that  if  DOE 
promulgates  an  AFV  acquisition 
mandate  for  private  and  local 
government  fleets,  annually  escalating 
percentages  of  the  light  duty  vehicles 
acquired  by  the  covered  fleets  must  be 
AFVs,  beginning  with  20  percent  in 
model  year  2002  and  rising  to  70 
percent  in  model  year  2005  and 
thereafter,  although  this  section  also 
gives  DOE  authority  to  chemge  these 
years  and  percentages.  Eight 
commenters  spoke  in  favor  of  retaining 
the  section  507(g)  schedule,  although 
one  advised  making  the  schedule 
applicable  only  to  local  government 
fleets  and  adopting  incentives  for  these 
fleets.  Several  commenters  supported 
adoption  of  a  new  mandate  for  local 
government  fleets,  including  transit 
agencies,  but  not  for  private  fleets.  Six 
commenters  opposed  the  schedule  in 
section  507(g).  Some  commenters 
opposed  any  mandate,  while  others' 
recommended  a  longer  phase-in 
schedule. 

EKDE  received  numerous  comments  in 
response  to  its  question  regarding  what 
programs  other  than  the  fleet 
requirement  program  would  maximize 
market  penetration  of  alternative  fuels 
and  AFVs,  and  what  market  penetration 
these  programs  would  induce.  Many  of 
these  comments  simply  reiterated  the 
call  for  incentives  of  various  types.  A 
number  of  conunenters,  however,  said 
that  a  concerted  effort  to  expand 
existing  infrastructure  would  enable 
fleets  to  expand  their  use  of  AFVs. 
Though  not  responsive  to  the  question, 
a  number  of  conunenters  suggested 
expanding  the  existing  fleet  programs  to 
cover  mediuni-  and  heavy-duty 
vehicles.  A  few  conunenters  also 
thought  that  the  statutory  geographical 
limitations  on  fleet  programs  should  be 
removed. 

A  number  of  commenters  cited  the 
Clean  Cities  Program  as  an  effective 
means  of  expanding  AFV  use.  Some 
called  for  the  program  to  be  expanded, 
in  terms  of  the  number  of  its 
participants,  the  areas  it  covers,  and  in 
funding.  Commenters  also 
recommended  that  Clean  Cities 
coordinators  receive  training  in  how  to 
seek  Department  of  Transportation 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  Improvement  Program  funds. 

A  number  of  commenters  urged 
continued  Federal  leadership  in 
establishing  the  use  of  alternative  fuels 
and  alternative  fueled  vehicles.  These 
commenters  indicated  that  the  Federal 


Government  must  do  a  better  job  of 
meeting  its  own  AFV  acquisition 
requirements  and  using  alternative  fuels 
in  its  vehicles.  DOE  has  worked  closely 
with  all  the  Federal  agencies  to 
maximize  acquisitions  of  alternative 
fueled  vehicles  and  increase  the  use  of 
alternative  fuels.  DOE  participated 
actively  in  the  development  of 
Executive  Order  13149,  which 
strengthens  the  Federal  Government's 
commitment  to  using  AFVs  and  gives 
DOE  a  greater  role  in  assisting  Federal 
agencies  compliance  with  EP  Act's  AFV 
acquisition  requirements  and  report  on 
their  acquisitions. 

DOE's  final  question  about  fleet 
requirements  asked  how  DOE  should 
weigh  the  factors  in  section  507(1)  of 
EPAct  when  deciding  whether  to 
promulgate  a  private  and  local 
government  fleet  program.  Nine 
responses  explicitly  addressed  this 
question.  There  was  no  clear  consensus 
that  DOE  should  accord  the  greatest 
weight  to  any  particular  factor.  Foiu 
commenters  mentioned  economic 
factors:  the  impacts  on  fleets,  workers, 
consumers  (particularly  non- 
transportation  propane  consiuners);  cost 
biudens  the  rule  would  impose  on  local 
governments;  and  fuel  market  impacts. 
One  commenter  said  Congress  did  not 
intend  that  a  fleet  mandate  be  imposed 
if  it  would  harm  the  economic  well- 
being  of  businesses,  workers,  or 
consumers.  This  commenter  also  stated 
that  the  evidence  suggests  the  costs  of 
such  a  mandate  would  greatly  exceed  its 
benefits.  Three  commenters  mentioned 
AFV  availability  as  a  concern  that 
should  be  considered  before  DOE 
proposes  any  fleet  AFV  acquisition 
program.  Another  commenter  said  the 
unavailability  of  suitable  vehicles  had 
been  regarded  by  Congress  as  sufficient 
reason  to  defer  imposition  of  fleet 
mandates. 

A  conunenter  raised  the  issue  of 
environmental  benefits  of  AFVs,  saying 
Congress  had  not  intended  for 
acquisition  mandates  to  be  imposed  on 
fleets  if  AFVs  did  not  confer 
environmental  benefits.  The  same 
commenter  noted  earlier  that  AFVs  at 
one  time  had  been  automatically 
assumed  to  have  lower  environmental 
impacts  than  petroleum-fueled  vehicles, 
but  that  the  evidence  had  since  showed 
this  assumption  to  be  false.  This 
commenter  also  urged  DOE  to  weigh 
vehicle  safety  and  greenhouse  gases  in 
its  consideration  of  a  possible  private 
and  local  government  fleet  program. 

Discussion  of  Urban  Transit  Buses 

In  the  ANOPR.  DOE  asked  for  input 
on  how  it  should  determine  if  the 
inclusion  of  urban  transit  buses  in  the 


proposed  rule  would  help  meet  the 
replacement  fuel  goals.  Virtually  all  the   > 
commenters  responding  to  this  question 
took  it  as  soliciting  their  opinion  on 
whether  an  urban  transit  bus  fleet  rule 
should  be  promulgated.  Eighteen 
commenters  vuged  DOE  to  promulgate  a 
mandate  that  urban  transit  bus  operators 
acquire  alternative  fuel  buses.  A  number 
of  these  comments  Suggested  that  this 
mandate  could  be  adopted  independent 
of  a  private  fleet  mandate.  There  was 
general  agreement  among  supporters  of 
a  transit  fleet  mandate  that  transit  buses 
were  a  good  fit  for  alternative  fuels. 

Nine  commenters,  six  of  them  urban 
transit  bus  operators,  opposed  the 
imposition  of  an  urban  transit  bus  AFV 
mandate.  Two  of  them  described  such  a 
mandate  as  "unfunded."  One  argued 
that  imposition  of  such  a  requirement 
would  be  overly  ambitious,  financially 
burdensome,  and  could  decrease  urban 
transit  bus  ridership.  Several 
commenters  stated  that  requiring  the 
acquisition  of  more  expensive 
alternative  fueled  buses  could  lead  to 
reduced  ridership  if  transit  agencies  had 
to  raise  fares  to  pay  for  the  buses.  One 
commenter  said  transit  riders  already 
help  reduce  petroleum  imports  by  not 
driving  their  own  cars,  and  that  DOE 
should  recognize  that  the  petroleum  fuel 
consumed  by  urban  transit  buses  is 
going  to  the  "highest  use."  Two 
commenters  pointed  out  that  an 
increasingly  large  percentage  of  new 
urban  transit  bus  purchases  are 
alternative  fueled,  and  that  alternative 
fuels  have  made  impressive  inroads  in 
the  urban  transit  bus  sector.  Two  other 
commenters  said  these  gains  have  been 
made  without  mandates,  and  voluntary 
adoption  of  alternative  fueled  urban 
transit  buses  should  continue,  as  local 
funding  and  circumstances  permit. 

DOE  asked  how  it  should  quantify  the 
impact  on  public  transit  properties  of 
requiring  them  to  acquire  alternative 
fueled  buses.  Thirteen  of  the  15 
respondents  to  this  question  spoke 
directly  or  indirectly  to  the  issue  of 
economics.  All  said  that  it  would  be  a 
financial  biuden  because  of  the  higher 
cost  of  alternative  fuel  buses,  the  cost  of 
installing  the  infrastructvue  (or  the 
operational  costs  of  off-site  refueling), 
the  cost  of  training  maintenance 
personnel,  and  the  costs  (in  some  cases) 
of  retrofitting  large  facilities  to 
accommodate  AFVs.  One  edso  pointed 
out  that  increasing  (conventional)  diesel 
engine  efficiency  had  permitted  a 
reduction  in  transit  bus  fuel 
consumption  over  the  past  10  years. 

DOE  asked  for  comment  on  whether 
an  urban  transit  bus  fleet  mandate,  if 
imposed,  should  apply  to  public  and 
private  urban  transit  bus  operators,  or 


only  to  public  operators.  By  a 
substantial  margin  (nine  to  one), 
commenters  favored  applying  the 
requirement  equally  to  public  and 
private  operators. 

Two  commenters  commented  on  ways 
to  address  offset  the  economic  penalties 
of  owning  and  operating  alternative 
fueled  urban  transit  buses.  One  favored 
using  a  life-cycle  cost  approach,  rather 
than  emphasizing  the  first  cost  of 
vehicles  and  infrastructiu'e.  The  other 
noted  that  CMAQ  funds  are  available 
from  the  Department  of  Transportation 
and  that  other  Federal  funds  are 
available  to  help  finance  alternative 
fueled  bus  purchases.  This  commenter 
urged  DOE  to  work  with  the  Federal 
Transit  Administration  (FTA)  and  the 
Federal  Highway  Administration  to 
secitfe  the  maximum  available  funding 
for  urban  transit  bus  projects. 

In  response  to  its  question  concerning 
what  implementation  schedule,  if  any, 
should  be  used  for  transit  bus  fleets, 
DOE  received  three  comments 
advocating  use  of  the  schedule  that  is 
described  in  section  507(g)  of  EPAct, 
described  above.  One  commenter  called 
for  an  emphasis  on  fuel  replacement, 
but  offered  no  specific  advice  on  how 
this  objective  should  be  accomplished. 
Eight  comments  suggested  other 
schedules,  mostly  longer  phase-in 
periods. 

DOE's  final  question  about  a  potential 
AFV  mandate  for  urban  transit  buses 
concerned  the  types  of  exemptions  and 
exclusions  it  should  provide  transit 
agencies.  Three  transit  properties  called 
for  exemption  of  all  urban  transit  bus 
fleets  irrespective  of  size.  One 
commenter  said  participation  of  urban 
transit  bus  fleets  should  be  based  not  on 
acquisition  numbers,  but  on  annual  fuel 
use.  Three  other  transit  properties  said 
exemptions  should  be  based  on  the  cost- 
effectiveness  and/or  the  technical 
applicability  of  alternative  fueled  urban 
transit  bus  operation  for  the  fleet  in 
question.  Another  commenter  said  that 
fleets  with  fewer  than  100  buses  should 
be  exempted  if  an  urban  transit  bus  fleet 
rule  were  imposed. 
B.  Stakeholder  Meetings— Fall  1998 

In  the  Fall  of  1998,  DOE  held  a  series 
of  informal  meetings  with  stakeholder 
groups  to  supplement  the  formal 
hearings  held  in  conjunction  with  the 
ANOPR  several  months  earlier.  These 
meetings  were  held  because  DOE  was 
interested  in  expanding  the  scope  of 
regulatory  options  that  it  was 
considering  and  in  gauging  stakeholder 
reactions.  At  these  meetings,  DOE 
discussed  the  issues  affecting  the 
development  of  the  NOPR,  including 
DOE's  processes,  requirements,  and 
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authority.  In  addition  to  giving  them  a 
forum  to  respond  to  the  options 
presented,  DOE  offered  stakeholders  an 
opportunity  to  identify  key  barriers  to 
increased  use  of  alternative  fuels  and  to 
suggest  possible  solutions.  Invitees 
included  fuel  providers,  fleets  (both 
public  and  private),  regulatory  agencies, 
technology  research  organizations, 
vehicle  fuel  systems  providers, 
consulting  firms,  vehicle  manufacturers, 
and  related  associations  and  coalitions. 

In  connection  with  new  stakeholder 
workshops,  DOE  developed  several  new 
potential  regulatory  options.  These 
alternatives  were  raised  as  a  way  of 
soliciting  comments  on  whether  EKDE 
could  encourage  or  require  fuel 
replacement  in  addition  to  or  instead  of 
requiring  fleets  to  acquire  AFVs.  DOE 
developed  these  potential  options 
because  of  its  concern  that  simply 
adopting  the  fleet  mandate  authorized 
by  section  507(e)  and  (g)  would  not 
result  in  a  signiflcant  increase  in 
alternative  fuel  use  or  petroleum 
replacement.  This  focus  on  fuel  use  was 
also  a  potential  way  of  responding  to 
sentiments  expressed  in  comments  DOE 
received  during  ANOPR  process. 

DOE  developed  these  new  options,  in 
part,  in  response  to  the  direction  in 
EPAct  section  507(a)(3)  and  507(c)  for 
DOE  to  evaluate  "all  actions  needed  to 
achieve  (the  replacement  fuel]  goals." 
This  directive  obviously  did  not  limit 
the  scope  of  DOE's  analysis  to  only 
regulatory  actions  and  policies  that  were 
within  DOE's  current  legal  authority  to 
promulgate.  As  a  result,  DOE  concluded 
that  it  should  ask  for  comments  on  a 
number  of  different  options  without 
regard  to  whether  those  options  or  the 
other  options  commenters  might  offer 
were  within  DOE's  statutory  authority 
under  EPAct. 

DOE's  concern  about  fuel  use  arose  in 
part  from  its  experience  in 
implementing  the  mandate  for  State 
government  fleets  under  section  507(o). 
Based  on  this  experience,  DOE  believed 
that  many  State  government  fleets  use 
alternative  fuels  a  relatively  small 
percentage  of  the  time  in  their 
alternative  fueled  vehicles.  With  no 
requirement  to  use  alternative  fuels, 
many  State  fleets  are  acquiring  FFVs 
and  running  them  on  gasoline.  Many 
fleets  prefer  these  vehicles  because  they 
have  little  or  no  incremental  cost.  At  the 
same  time.  State  fleets  lack  inducements 
to  actually  fuel  their  FFVs  with 
alternative  fuel.  Reasons  for  this  vary. 
For  example,  the  existing  infrastructure 
for  ethanol  is  very  localized  and  limited. 
Many  States  do  not  have  any  locations 
that  provide  ethanol.  The  ethanol 
industry  is  focusing  its  efforts  on  having 
ethanol  blended  into  gasoline  and  RFG, 


and  for  the  most  part,  has  not  focused 
on  developing  a  widespread  fueling 
infrastructure  for  E85.  Additionally, 
ethanol,  in  general,  costs  more  at  the 
pump  than  gasoline.  See  Alternative 
Fuel  Price  Report  [www.afdc.doe.gov/ 
documents/ pricereport/ 
pricereports.html). 

A  few  State  fleets  make  substantial 
use  of  alternative  fuel.  These  States  tend 
to  be  those  where  natural  gas  and/or 
propane  is  abundant,  or  where  the 
Governor  has  publicly  committed  to 
using  alternative  fuels,  such  as 
California,  New  York,  Texas  and  West 
Virginia.  These  States  also  tend  to 
acquire  dedicated  alternative  fueled 
vehicles  as  a  larger  portion  of  their  new 
acquisitions. 

Because  DOE's  experience  had  shown 
that  fleets  will  opt  to  fuel  AFVs  with 
gasoline  or  diesel  rather  than  alternative 
fuels,  DOE  sought  to  identify  ways  to 
require  or  encourage  local  government 
and  private  fleets  to  use  alternative  fuel. 
DOE  turned  to  the  public  comments  it 
received  in  response  to  the  ANOPR  and 
on  the  proposed  rule  for  the  State  and 
Altem'ative  Fuel  Provider  Fleet  Program. 
Commenters  suggested  a  variety  of  ideas 
to  DOE  in  these  forums,  including  that 
DOE  should  mandate  fuel  use  or 
provide  credits  for  alternative  fuel  use. 
At  the  same  time,  a  number  of 
commenters  stated  that  DOE  does  not 
have  the  authority  to  require  fuel  use. 
Many  of  the  comments  in  favor  of  a  fuel 
use  requirement  suggested  that  fleets 
should  receive  credits  based  on  the 
amount  of  alternative  fuel  their  vehicles 
used  and  that  medixim-  and  heavy-duty 
vehicles,  because  they  use  more  hiel 
than  light-duty  vehicles,  should  receive 
multiple  credits.  Some  commenters 
suggested  that  dedicated  vehicles  be 
awarded  multiple  credits  or  that  dual- 
fueled  vehicles  should  only  receive  half 
a  credit. 

No  efforts  were  made  during  the 
meetings  to  achieve  consensus. 
Meetings  ranged  in  size  from 
approximately  15  to  40  representatives 
in  attendance,  and  included  a 
reasonably  representative  cross-section 
of  stakeholders.  DOE  identified 
representatives  from  stakeholder  groups 
and  invited  them  to  attend  the 
stakeholder  meetings.  In  some  cases,  an 
individual  representing  multiple 
stakeholders  was  invited  (such  as  from 
an  association),  while  in  other  cases,  an 
individual  representing  a  particular 
interest  was  invited  (such  as  frtim  a 
single  company  or  government - 
organization). 

The  schedule  for  the  meetings  was  as 
follows: 


October  26, 1998— Private  Fleets, 

Transit  Bus  Operators,  and  Medium- 

/Heavy-Duty  Fleets 
October  27,  1998 — Local  and  State 

Government  Fleets 
October  28, 1998 — Electric  Utilities  and 

Fleets 
October  30,  1998 — Liquid  Fuel 

Providers 
November  2, 1998— Natural  Gas  Fuel 

Providers,  Propane  Fuel  Providers 

and  Fleets 

The  meetings  were  held  in 
Washington,  DC.  In  addition,  DOE  held 
several  informal  meetings  or  discussions 
with  automobile  manufacturers  outside 
of  the  stakeholder  meetings,  with  the 
same  purposes  and  information  as  the 
stakeholder  meetings  identified  above. 
These  consisted  of  the  following: 
October  6, 1998 — American  Honda 

Motor  Company 
October  29, 1998— Toyota  Motor 

Corporation 
November  9,  1998 — Ford  Motor 

Company 
November  10,  1998 — Chrysler 

Corporation 
November  10, 1998 — General  Motors 

Corporation 

DOE  began  each  meeting  by 
discussing  the  replacement  fuel  goals, 
the  authority  to  modify  these  goals,  the 
possible  regulatory  options  for  a  fleet 
requirement  rule,  and  the  additional 
statutory  authority  related  to  urban 
transit  buses.  DOE  also  presented  four 
regulatory  options  that  were  under 
consideration  at  the  time.  These  options 
were: 

Option  #1 — Proposing  a  rule  based  solely 
upon  the  AFV  acquisition  requirements 
identified  within  section  507(g); 

Option  #2 — Including  all  elements  of 
Option  #1,  but  adding  a  requirement  that  the 
alternative  fueled  vehicles  must  operate  on 
alternative  hiels  wherever  available; 

Option  #3 — Including  all  elements  of 
Option  #1,  but  adding  a  provision  for  the 
allocation  of  credits  for  actual  use  of 
replacement  fuel;  and 

,     Option  #4 — Proposing  a  replacement  fuel 
program,  focused  on  reducing  fleet  petroleum 
consumption  by  requiring  fleets  to  reduce 
their  light-duty  fleet  petroleum  consumption 
through  the  use  of  replacement  fuel. 

Most  of  the  discussions  at  the 
stakeholder  workshops  focused  on  the 
specific  approaches  to  developing  a  fleet 
rule.  Some  of  the  discussions  also 
concerned  to  the  replacement  fuel  goals. 

Many  of  the  comments  made  during 
these  meetings  were  similar  to  those 
made  diuing  the  ANOPR  process. 
Private  fleets  cited  barriers  to  increased 
alternative  fuel  use,  including  the 
incremental  price  of  many  AFVs,  the 
lack  of  sufficient  infrastructure, 
increased  operational  costs  of  AFVs, 


and  the  lack  of  estabhshed  resale  value 
for  AFVs.  Several  commenters  suggested 
ways  of  overcoming  these  barriers. 
Private  fleets  suggested  providing 
incentives  not  only  for  the  development 
of  alternative  fuels  infrastructure,  but 
for  maintenance  and  training  as  well. 
Private  fleets  also  favored  imposing  a , 
moratorium  on  taxes  of  AFVs  and/or 
alternative  fuels. 

Private  fleets  also  suggested  that  DOE 
investigate  the  possibility  of  making 
certain  requirements  conditional  upon 
market  events.  For  example,  if  AFV  or 
alternative  fuel  prices  came  down  to  a 
certain  level  or  infrastructure  developed 
to  a  certain  point,  AFV  acquisitions  or 
alternative  hiel  use  could  then  be 
required. 

Transit  bus  operators  cautioned  that 
their  cost-effectiveness  is  closely  tied  to 
Federal  Transit  Authority  funding 
policies.  They  also  cautioned  that 
anything  that  increases  fares 
discourages  overall  ridership.  For  this 
reason,  among  others,  transit  bus 
operators  opposed  any  mandates.  Some 
stakeholders  expressed  support  for 
including  the  transit  bus  industry  in  a 
private  and  local  government  fleet 
mandate.  These  stakeholders  indicated 
that  current  new  orders  for  alternative 
fuel  transit  buses  are  increasing.  Some 
also  indicated  that  transit  buses  are  a 
very  successful  market  niche  for 
alternative  fuels. 

Medium-  and  heavy-duty  fleet 
stakeholders  favored  establishing  non- 
financial  incentives  at  the  local  level 
and  providing  them  to  State  and  local 
government  fleets  alike.  One  suggested 
providing  special  curb  access  (non- 
ticketing  zones)  to  alternative  fuel 
delivery  vehicles.  These  stakeholders 
generally  believed  that  medium-  and 
heavy-duty  vehicles  are  a  good  fit  for 
alternative  fuel  use,  often  better  than 
light-duty  vehicles.  These  stakeholders 
stated,  however,  that  DOE  should  not 
require  the  acquisition  of  medium-  and 
heavy-duty  AFVs,  but  instead  should 
provide  credits  for  the  use  of  alternative 
fuels  by  medium-  and  heavy-duty 

vehicles. 

Local  government  attendees  identified 
a  number  of  barriers  to  alternative  fuel 
use.  They  said  they  have  trouble 
justifying  incremental  purchase  and 
higher  operating  costs  for  AFVs, 
especially  for  governments  with  severe 
fiscal  constraints.  Conversions  were 
generally  viewed  as  a  cost-effective 
alternative  to  OEM  product  offerings.  In 
some  cases,  a  mandate,  if  too  costly, 
might  impede  some  local  government 
agencies  from  fully  completing  their 
core  missions.  Several  local  government 
representatives  also  said  that  the 
Federal  Govenunent  must  lead  first. 


before  local  governments  can  be 
expected  to  follow. 

Local  governments  offered  a  number 
of  proposals  to  address  barriers.  While 
they  saw  financial  incentives  as  critical 
to  increasing  alternative  fuel  use,  a 
number  of  fleet  managers  also  indicated 
their  support  for  non-financial 
incentives.  These  included  giving  AFVs 
the  right  to  use  HOV  lanes  with  and 
"green"  parking  spaces  where  AFVs 
would  have  receive  preferential  parking 
locations,  possibly  at  reduced  or  no 
cost).  Commenters  also  said  that 
because  heavy-duty  vehicles  use 
significantly  more  fuel  than  light-duty 
vehicles,  their  use  should  be  strongly 
encouraged,  and  large  nxmibers  of 
credits  should  be  provided  for  these 
vehicles  (such  as  based  upon  a 
comparison  of  annual  fuel  use). 

State  representatives  provided 
information  both  in  their  capacity  as 
govenunent  agencies  interested  in 
pursuing  certain  societal  goals  (such  as 
increased  energy  seciu-ity  or  improved 
environment)  and  in  their  capacity  as 
the  owners  of  fleets  operating  imder  the 
current  AFV  acquisition  requirements. 
State  fleets  asserted  that  there  needs  to 
be  a  more  explicit  tie  between  energy 
and  environment  among  the  Federal 
agencies.  For  example.  States  (and 
others)  would  like  to  receive  EPAct 
credit  for  alternative  fuels  dispensed 
from  stations  they  build.  They  pointed 
out  that  States  could  make  use  of 
alternative  fuels  and  AFVs  by  private 
entities  a  condition  of  receiving  State 
contracts.  State  fleets  already  regulated 
under  DOE's  existing  regulations  were 
interested  in  finding  out  if  other  AFV- 
related  programs  (such  as  those 
discussed  above)  could  be  available  to 
them. 

Electric  utilities  indicated  that  they 
would  like  to  receive  credits  for  putting 
infrastructvue  in  place.  They  also 
expressed  an  interest  in  receiving 
credits  for  R&D  commitments.  Some  of 
these  commenters  expressed  the  belief 
that  many  organizations  (including  the 
electric  utilities)  are  acquiring  vehicles 
slightly  larger  than  8500  GVWR  limit  for 
light  duty  vehicles  so  as  to  avoid 
acquisition  requirements,  and  that  these 
practices  are  causing  greater  petroleum 
use  by  these  fleets.  Others,  however, 
thought  that  AFV  acquisition 
requirements  should  be  extended  to 
medium-  and  heavy-duty  vehicles,  to 
provide  manufactvu^rs  with  a  greater 
incentive  to  make  these  vehicles 
available  as  alternative  fueled  vehicles. 
They  also  said  that  increased 
competition  in  the  electric  industry  is 
forcing  many  utilities  to  re-evaluate 
their  electric  vehicle  (EV)  programs, 
since  they  typically  have  not  been  cost- 


effective.  This  means  that  not  only  fleet 
purchases,  but  deployment, 
demonstration,  R&D,  infrastructure,  and 
fleet  assistance  programs  are  coming 
under  greater  scrutiny. 

Liquid  alternative  fuel  providers  and 
petroleum  providers  seemed  to  support 
an  approach  similar  to  option  number  4, 
the  replacement  fuel/reduced  fuel 
consumption  approach.  Overall,  the  oil 
industry  asserted  that  there  is  little 
value  in  achieving  a  replacement  fuel 
goal.  These  providers  stated  that  there  is 
a  disconnect  between  projected  or 
desired  demand  and  actual  demand  for 
alternative  fuels,  which  is  seriously 
hindering  development  of  the 
infrastructure.  Fuel  suppliers  would 
also  like  to  see  some  sort  of  credit  for 
providing  alternative  fuel. 

The  natural  gas  and  propane 
providers  comprised  the  largest 
stakeholder  group  and  raised  many 
issues  and  concerns.  These  providers 
said  option  4  provided  the  most  flexible 
method  for  fleets  to  comply  with  a  fleet 
rule,  while  also  avoiding  the  situation  of 
having  dual-fueled  vehicles  not 
operating  on  alternative  fuels.  At  the 
same  time,  several  organizations  said 
that  an  AFV  acquisition  program 
approach  should  not  be  completely 
abandoned. 

Many  attendees  asserted  that 
including  medium-  and  heavy-duty 
vehicles  within  an  AFV  acquisition 
program  would  be  advisable,  for  several 
reasons.  First,  they  would  present 
significant  opportimities  for  using  larger 
quantities  of  alternative  fuels.  Second, 
this  would  close  off  a  perceived  way 
around  the  requirements  for  fleets 
(eliminating  the  chance  to  avoid 
requirements  through  acquisition  of 
vehicles  above  the  8,500  lbs.  GVWR 
level).  In  addition,  there  was  significant 
interest  in  adding  requirements  for 
transit  buses,  due  to  the  current  success 
in  this  market  as  well  as  their  potential 
for  large  consumption  of  alternative 

ftiel* 

Most  attendees  felt  that  including  any 
contribution  from  fuel  efficiency  would 
"water  down"  the  contribution  bx)m 
alternative  fuels,  and  was  not  really  in 
keeping  with  the  purpose  of  the 
alternative  fuels  portions  of  EPAct.  At 
the  same  time,  they  felt  it  was  important 
to  keep  the  rule  "wide  open"  for  a 
variety  of  vehicle  technologies,  as  well 
as  for  generation  of  credits  by  fleets  that 
may  not  be  covered.  . 

Several  stakeholders  voiced  strong 
opinions  that  no  matter  which  approach 
is  ultimately  adopted,  enforcement  must 
be  made  an  integral  part  of  the  program, 
and  must  be  seen  as  a  program  priority. 
Otherwise,  many  fleets  were  likely  to 
■    disregard  the  requirements. 
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Meetings  and  discussions  with 
automobile  manufacturers  focused 
primarily  upon  presentation  of  DOE's 
authority,  possible  approaches,  and 
issues.  The  manufacturers  indicated 
their  continuing  interest  in  alternative 
fueled  vehicles  and  their  desire  in  b^ing 
informed  concerning  development  of 
the  rule.  As  a  whole,  the  automakers 
expressed  interest  in  options  that 
provided  the  maximum  flexibility  to  the 
fleets.  They  also  encouraged  aggressive 
enforcement  of  the  existing 
requirements  for  Federal,  State,  and 
alternative  fuel  provider  fleets.  Several 
automakers  reemphasized  that  their 
corporate  policies  do  not  favor 
governmental  mandates. 

C.  Public  Workshops — August — 
September  2000 

Pursuant  to  its  Notice  of 
Intergovernmental  Consultation,  DOE 
conducted  three  public  workshops 
(Argonne,  IL;  Golden,  CO;  and 
Washington,  E)C)  and  solicited  written 
comments  from  the  public  concerning 
the  replacement  fuel  goals  and  a 
potential  private  and  local  government 
fleet  program.  See  65  FR  44987  (July  20, 
2000).  These  workshops  were  held  to 
ensure  that  the  requirements  of 
Executive  Order  13132  (Federalism) 
[See  64  FR  43255  (August  10,  1999))  and 
EKDE's  statement  of  policy  regarding 
intergovernmental  consultation  (DOE 
Statement  of  Policy)  (See  65  FR  13735 
(March  14,  2000))  were  met.  Under 
these  directives,  DOE  must  consult  with 
State  and  local  governments  before 
issuing  any  proposed  rule  which  would 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  To  ensure  that 
State  and  local  government 
organizations  had  ample  opportunities 
to  respond,  the  first  two  workshops 
were  limited  primarily  to  those  types  of 
organizations,  with  Clean  Cities 
coordinators  also  permitted.  The 
Washington,  DC  workshop  was  open  to 
all  groups.  A  total  of  over  100  interested 
persons  attended,  and  28  sets  of  written 
comments  were  received.  Neither 
Earthjustice  nor  any  of  the  entities  it 
represents  in  the  lawsuit  that  resulted  in 
the  court  order  compelling  the  issuance 
of  this  notice  filed  comments  in  those 
proceedings. 

Public  workshops  were  held  in 
Chicago,  IL  (August  1,  2000);  Denver, 
CO  (August  22,  2000);  and  Washington, 
DC  (September  26.  2000).  DOE  once 
again  took  the  opportunity  to  solicit 
input  on  a  number  of  different  options 
for  implementing  a  private  and  local 


government  fleet  rule.  Some  of  these 
options  involved  creative  alternatives  to 
the  section  507(e)  mandate  that  DOE 
acknowledged  might  require  new 
legislative  authority  for  their  adoption. 
The  options  presented  at  these 
workshops  included: 

Option  1 — rQo  Regulatory  Requirement  for 
Local  Government  and  Private  Fleets  is 
Proposed 
Option  2 — The  Local  Government  and 
Private  Fleet  AFV  Acquisition  Program  as 
Provided  by  Section  507(g)  of  EPAct 
Option  3 — The  Fleet  Rewards  Program 
Option  4 — The  Replacement  Fuel  Program 
Option  5 — Extension  of  Flexible  Options  to 

Other  Fleets 
Option  6 — An  Alternative  Fueled  Urban 
Transit  Bus  Acquisition  Program  as 
Provided  by  Section  507(k)  of  EPAct 

The  discussion  that  follows  provides 
details  concerning  each  of  these  options. 

Option  1 — No  Regulatory  Requirement 
for  Local  Government  and  Private  Fleets 
Is  Proposed 

Under  this  option,  DOE  indicated  that 
it  could  decide  that  no  requirement  for 
local  private  and  local  government  fleets 
should  be  promulgated. 

Option  2 — The  Local  Government  and 
Private  Fleet  AFV  Acquisition  Program 
as  Provided  by  Section  507(g)  of  EPAct 

Under  this  option,  DOE  would  require 
certain  private  and  local  government 
fleets  to  acquire  AFVs  as  a  percentage  of 
their  new  light-duty  vehicle  acquisitions 
starting  with  Model  Year  2002.  The 
program  was  envisioned  to  parallel  the 
existing  program  for  State  and 
alternative  iiael  provider  fleets. 

DOE  acknowledged  that  there  were 
significant  drawbacks  to  this  option, 
primarily  that  it  did  not  guarantee 
alternative  fuel  use  or  petroleum 
replacement.  Because  of  the  experiences 
with  the  similar  programs  for  State  and 
fuel  provider  fleets,  as  well  as  the 
Federal  fleet,  there  was  concern  that  this 
option  would  result  in  little  actual 
alternative  fuel  use.  DOE  indicated  that 
it  had  considered  the  option  of 
promulgating  a  rule,  based  upon  section 
507(g),  with  a  fuel  use  requirement,  but 
stated  at  the  time  that  it  was  doubtful 
that  DOE  had  authority  to  require  fuel 
use  under  section  507(g).  For  this 
reason,  the  options  presented  did  not 
include  a  507(g)  rule  with  a  fuel  use 
requirement  as  had  earlier  been 
discussed  as  a  possibility. 

Option  3 — ^The  Fleet  Rewards  Program 

Under  this  option,  DOE  would  craft  a 
regulatory  progreun  that  encouraged  fuel 
use.  Although  the  local  government  and 
priv9te  fleet  market  is  very  large, 
imposing  AFV  acquisition  requirements 


on  this  market  would  not  necessarily 
result  in  the  expansion  of  alternative 
fuel  use,  nor  the  complementary 
expansion  of  the  alternative  fuel 
infrastructure  necessary  to  permit  that 
expansion.  DOE  again  reiterated  its 
belief  that  section  507(g)  does  not 
require  the  fleets  to  use  alternative  fuel 
in  the  AFVs  they  acquire.  DOE 
indicated  that  it  was  considering 
adoption  of  a  Fleet  Rewards  Program  to 
fill  this  gap.  Under  this  option,  fleets 
could  meet  the  requirements  of  507(g) 
directly  (through  AFV  acquisitions),  or 
opt  into  the  Fleet  Rewards  Program 
under  which  they  could  meet  their 
requirements  through  a  combination  of 
voluntary  AFV  acquisitions  and 
alternative  fuel  use. 

Under  the  Fleet  Rewards  Program,  the 
number  of  light-duty  vehicles  acquired 
by  a  fleet  in  a  model  year  would  still 
serve  as  the  basis  for  determining  the 
potential  proposed  rule's  requirements. 
As  under  the  prior  option,  a  specific 
percentage  of  the  light-duty  vehicles 
each  covered  fleet  acquired  would  have 
to  be  AFVs.  However,  the  Fleet  Rewards 
Program  would  differ  by  allowing  a  fleet 
to  take  specific  actions,  called  AFV- 
Equi valency  actions,  to  achieve 
compliance  with  its  AFV  acquisition 
requirements  while  also  encouraging  the 
use  of  alternative  fuel.  Specifically,  a 
fleet  would  receive  AFV-Equivalency 
Credits  for  any  size  and  class  of  AFV  it 
acquired,  and  for  each  500  gasoline 
gallons  equivalent  (GGEs)  of  alternative 
fuel  it  consumed.  Each  AFV  acquired  by 
a  fleet,  regardless  of  size  or  class,  would 
earn  an  AFV-Equivalency  Credit.  Each 
discrete  use  of  500  GGEs  of  alternative 
fuel  would  also  earn  an  AFV- 
Equivalency  Credit.  Two  AFV- 
Equivalency  credits  would  be  allocated 
for  the  acquisition  of  dedicated  AFVs. 
The  operation  of  an  existing  dedicated 
AFV  in  a  fleet  would  also  be  eligible  for 
AFV-Equivalency  Credit. 

Option  4 — ^The  Replacement  Fuel 
Program 

For  Option  4,  DOE  stated  it  was 
considering  whether  to  design  a 
program  different  from  the  507(g) 
acquisition  requirements,  that  was  more 
tadlored  to  achieving  the  overall  goals  of 
displacing  petroleiun  through  use  of 
replacement  fuel.  Such  a  program  might 
avoid  the  shortcomings  of  EP Act's 
existing  approach  toward  fleiets,  which 
solely  focuses  on  acquiring  AFVs,  but 
not  on  the  use  of  alternative  fuel. 

The  Replacement  Fuel  Program  would 
require  fleets  to  reduce  their  light-duty 
vehicle  petroleum  usage  by  increasing 
the  percentage  of  replacement  fuel  used 
by  their  light-duty  vehicles.  In  order  to 
use  a  sufficient  amount  of  replacement 
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fuel,  fleets  would  eventually  need  to 
acquire  AFVs,  even  though  AFV 
acquisitions  themselves  would  not  be 
specifically  required.  DOE  proposed  a 
possible  compliance  schedule  that 
included  certain  percentages,  which 
represented  the  portion  of  a  fleet's  light- 
duty  fuel  use  that  would  have  to  be 
replacement  fuel.  The  required 
replacement  fuel  portion  of  a  fleet's 
light-duty  vehicle  fuel  use  would 
eventually  rise  to  50  percent.  Another 
option  that  was  presented  included 
adopting  a  schedule  that  would  rise  to 
a  maximum  of  70  percent,  which  is  the 
same  as  the  top  AFV  acquisition 
percentage  requirement  set  forth  in 
section  507(g). 

As  with  other  fleet  programs,  this 
option  would  include  a  credit  program 
allowing  fleets  to  bank  or  trade  credits. 
However,  since  the  Replacement  Fuel 
Program  would  not  be  restricted  to  the 
credit  program  currently  in  place  for 
State  and  alternative  fuel  provider 
fleets,  the  program  could  be  designed  to 
provide  fuel  providers  with  replacement 
fuel  credits  for  installation  of  refueling 
stations,  which  they  could  then  sell  to 
organizations  with  requirements  under 
the  Replacement  Fuel  Program.  Under 
this  approach,  there  would  also  be  a 
new  opportunity  for  fuel  blends  to  have 
a  key  role,  since  blends  of  replacement 
fuels  with  conventional  fuels  would 
greatly  assist  fleets  in  meeting  their 
requirements.  This  option  could  include 
extending  credit  generation  to  non- 
covered  fleets  or  to  the  general  public. 

Option  5 — ^Extension  of  Flexible 
Options  to  Other  Fleets 

Participants  in  the  stakeholder  groups 
discussion  repeatedly  asked  DOE 
whether  any  of  the  optional  program 
concepts  (such  as  the  Fleet  Rewards 
Program)  could  be  extended  to  fleets 
currently  operating  under  the 
Alternative  Fuel  Transportation 
Program.  The  two  types  of  fleets 
currently  covered  by  this  program  are 
State  government  and  alternative  fuel 
provider  fleets. 

Section  507(o)  of  EPAct  required  that 
DOE  promulgate  a  rule  requiring  State 
fleets  to  acquire  specified  percentages  of 
AFVs.  The  State  program  acquisition 
requirements  started  in  model  year  1996 
(ultimately  modified  to  1997)  with 
percentages  increasing  through  model 
year  2000  (modified  to  2001)  to  a 
maximum  of  75  percent.  Because  EPAct 
section  507(o)  makes  the  State  fleet  AFV 
acquisition  mandate  program 
mandatory,  DOE  does  not  believe  that  it 
could  extend  the  Fleet  Rewards  Program 
concept  to  State  fleets. 

Likewise,  section  501  of  EPAct 
required  DOE  to  promulgate  a  rule 


covering  alternative  fuel  provider  fleets. 
Again,  the  language  in  this  section  made 
it  clear  this  was  a  mandatory  program. 
Section  501  specifies  an  AFV 
acquisition  program,  with  requirements 
starting  in  model  year  1996  (modified  to 
1997)  and  increasing  to  90  percent  or 
more  of  new  acquisitions  in  model  year 
1999  (modified  to  2000)  and  thereafter. 
Congress  also  provided  one  additional 
requirement  on  alternative  fuel 
providers  which  was  not  imposed  on 
any  other  fleet  type:  that  their  AFVs 
must  operate  on  alternative  fuels 
wherever  the  fuels  are  available.  DOE 
believes  it  would  be  inappropriate  to 
allow  alternative  fuel  provider  fleets  to 
receive  credits  for  using  alternative  fuels 
when  they  are  already  required  by 
statute  to  do  so. 

The  Fleet  Rewards  Program  option 
would  only  allow  covered  fleets  to  earn 
credits.  The  Replacement  Fuel  Program, 
on  the  other  hand,  would  allow  non- 
covered  fleets  to  earn  credits  to  provide 
additional  flexibility,  encourage 
additional  persons  to  use  alternative 
fuels,  and  possibly  increase  the  overall 
use  of  alternative  fuels. 

Option  6 — ^An  Alternative  Fueled  Urban 
Transit  Bus  Acquisition  Program  as 
Provided  by  Section  507(k)  of  EPAct 

This  option  was  previously  discussed 
with  stakeholders  and  in  the  ANOPR. 
DOE  again  solicited  comments  on 
whether  it  should  adopt  a  fleet  rule  that 
included  urban  transit  buses,  as 
authorized  under  section  507(k)  of 
EPAct.  DOE  offered  several  different 
options  for  how  transit  operators  could 
comply  with  a  fleet  requirement.  One 
possible  option  would  require  that  a 
portion  of  new  bus  acquisitions  be 
alternative  fuel  buses,  with  percentages 
requirements  similar  to  those  contained 
in  section  507(g)  or  perhaps  rising  to  a 
maximum  of  only  50  percent.  Another 
possible  option  would  allow  urban 
transit  bus  operators  the  opportunity  to 
"opt  into"  the  Fleet  Rewards  Program  as 
an  optional  compliance  path.  Under  this 
approach,  urban  transit  bus  operatoi^ 
might  receive  credit  both  for 
acquisitions  of  AFVs  and  for  alternative 
fuel  use.  As  with  the  light-duty  vehicle 
program,  the  bus  program  would 
include  a  fair  and  appropriate  AFV- 
Equivalency  Credit  program. 

IX)E  also  discussed  a  Replacement 
Fuel  Program  for  urban  transit  bus 
fleets.  DOE  requested  comments  on 
whether  luban  transit  bus  operators 
should  have  a  separate  Fleet  Rewards  or 
Replacement  Fuel  Program,  or  whether 
it  should  be  a  subset  of  a  possible  Fleet 
Rewards  or  Replacement  Fuel  Program 
for  private  and  local  goverrunent  fleets. 


Summary  of  Workshop  Proceedings 

The  first  workshop  was  held  on 
August  1,  2000  in  Chicago,  Illinois. 
Representatives  from  State  government, 
city  govenunents,  and  Clean  Cities 
coalitions  located  in  Illinois,  Wisconsin, 
and  Indiana  were  the  primary  attendees. 

Representatives  at  the  workshop 
generally  agreed  that  DOE  should  take 
steps  to  increase  use  of  alternative  fuels 
and  reduce  dependence  on  petroleum 
imports.  A  number  of  organizations 
indicated  that  additional  efforts  to 
promote  the  use  of  alternative  fuels 
would  likely  not  occur  without 
government  action.  A  number  stated 
that  many  of  the  voluntary  programs  to 
promote  use  of  alternative  fuels  have 
been  developed  in  anticipation  of  new 
mandates.  Tliese  organizations  said  that 
without  additional  mandates  from  IX)E 
these  efforts  would  stall. 

Representatives  generally  agreed  that 
whatever  mechanism  DOE  selects  needs 
to  be  flexible  and  focus  on  fuel  use. 
There  seemed  to  be  slightly  more 
support  for  a  fleet  rewards-type  concept, 
certainly  more  than  for  a  straight  507(g) 
AFV  acquisition  mandate.  The 
Replacement  Fuel  Program  option  also 
generated  considerable  interest  and 
prompted  many  questions.  Attendees 
also  thought  that  DOE  should  gradually 
phase  in  any  option  it  might  select, 
whether  requirements  for  private  fleets 
could  be  promulgated  separately  from 
requirements  for  local  goverrunent 
fleets,  since  the  situations  of  private  and 
local  government  fleets  are  very 
different. 

Some  attendees  at  the  workshop 
expressed  concern  about  the  level  of 
refueling  infrastructure — both  its 
ciurent  and  futuje  availability,  and  what 
it  will  take  to  encourage  the  necessary 
investments  by  fuel  retailers. 
Representatives  from  areas  with 
relatively  little  refueling  infi^structure 
were  concerned  about  options  focused 
on  fuel  use.  Ethanol  was  singled  out  as 
a  concern — there  are  many  FFVs  that 
could  operate  on  it,  but  very  few 
stations,  and  fuel  cost  has  been  high. 

Some  commenters  indicated  that 
fleets  are  moving  away  from  central 
-  refueling,  which  may  make  fuel  records 
difficult  to  obtain  for  fuel  use-based 
programs.  In  addition,  even  centrally- 
fueled  fleets  often  do  not  keep  records 
on  a  vehicle-by-vehicle  basis,  and 
therefore  it  may  be  difficult  to 
determine  which  fuel  is  used  in  a  light- 
duty  vehicle  and  which  in  a  medium-or 
heavy-duty  vehicle.  Commenters  also 
continued  to  express  concerns  about 
vehicle  availability. 

A  number  of  local  government 
organizations  (especially  cities)  said 
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their  fleets  likely  would  oppose  a 
mandatory  program.  Other  organizations 
expressed  signiflcant  concern  that 
private  fleets,  and  their  representatives, 
would  fight  any  requirements  (including 
through  court  challenges).  Other 
representatives  indicated  that  DOE 
should  simply  "get  on  with  it," 
whatever  DOE  should  decide  to  do. 

Organizations  not  supporting 
mandates  stated  that  they  supported 
incentives  instead  of  mandates.  Despite 
the  fact  that  no  large  source  of  funds 
was  expected  to  be  available  from  DOE, 
organizations  asked  for  DOE's  assistance 
in  applying  for  funds  from  other  sources 
(e.g.,  CMAQ  funds).  In  addition,  several 
organizations  indicated  that  incentives 
must  be  large  enough  to  make  them 
worth  pursuing  because  small  grants 
simply  are  not  worth  the  time,  and 
expense  required  to  secure  them. 

Some  attendees  expressed  interest  in 
extending  flexible  options  to  other 
fleets,  although  there  was  concern 
regarding  the  administrative  burden  this 
would  place  on  DOE  and  whether  DOE 
would  be  able  to  obtain  sufficient 
funding  to  implement  such  a  program 
properly.  Some  attendees  also  expressed 
interest  in  transit  buses,  especially  given 
their  success  as  a  niche  market  for 
alternative  fuels,  but  most  attendees 
acknowledged  they  could  not  provide 
detailed  input  on  this  issue. 

The  second  workshop  was  held  in 
Denver,  Colorado  on  August  22,  2000. 
Representatives  from  State  governments, 
city  governments,  and  Clean  Cities 
coalitions,  plus  one  municipal  utility 
attended.  The  largest  number  of 
representatives  were  from  Colorado,  but 
representatives  from  California, 
Louisiana,  Kentucky,  Kansas, 
Oklahoma,  Arizona,  Washington, 
Oregon,  and  Missouri  attended  as  well. 

As  at  the  Chicago  workshop,  the 
consensus  was  that  DOE  should  take 
additional  actions  to  increase  demand 
for  alternative  fuels  and  to  reduce 
petroleum  imports.  Additionally, 
attendees  felt  that  energy  goals  (and  any 
requirements  that  might  grow  out  of 
them)  needed  to  be  closely  tied  to 
environmental  goals,  such  as  those  from 
the  Clean  Air  Act  Amendments  (Pub.  L. 
101-549).  Attendees  said  that  incentives 
were  the  key  to  building  necessary 
infrastructure.  Conversely,  tax  credits 
were  viewed  as  too  complex  and  of  no 
real  assistance  for  government  fleets. 
One  Clean  Cities  coordinator  pointed 
out  that  a  number  of  fleets  joined  the 
coalition  because  of  potential  future 
mandates,  and  that  without  additional 
mandates  it  was  unlikely  that  fleets 
would  continue  to  be  interested  in 
alternative  fuels.  Participants  echoed 
the  sentiment  from  the  first  meeting  that 


regardless  of  which  requirements  are 
imposed,  they  should  ramp  up  slowly  to 
allow  fleets  time  to  plan  their 
acquisitions  or  determine  how  to  obtain 
fuel.  Attendees  again  expressed 
concerns  about  the  necessary 
infrastructure — not  only  the  number  of 
refueling  sites  but  also  maintenance  and 
training  requirements  for  stations  as 
well  as  actually  being  able  to  reliably 
find  the  correct  fuel.  There  was  some 
frustration  with  the  level  of  investment 
by  fuel  providers. 

Attendees  generally  favored  the 
Replacement  Fuel  Program  and  the  Fleet 
Rewards  Program,  the  latter  receiving 
the  most  support.  There  was  general 
support  for  extending  credits  to  non- 
covered  fleets.  Fleets  already  covered 
under  the  existing  State  and  Alternative 
Fuel  Provider  Programs  expressed  an 
interest  in  participating  in  either  the 
Replacement  Fuel  Program  or  the  Fleet 
Rewards  Program.  A  common  theme 
was  that  fuel  use  should  be  encouraged 
or  required.  A  very  small  number  of 
attendees  opposed  any  kind  of  new 
mandate.  Several  representatives 
addressed  transit  buses,  emphasizing 
local  air  quality  issues  and  the  benefits 
of  using  alternative  fuels  in  transit 
buses.  Several  attendees  felt  that  there 
would  be  more  overall  support  for  a 
new  regulatory  program  if  transit  buses 
were  included. 

There  was  some  general  concern  with 
the  technical  performance  of  AFVs. 
Many  of  these  concerns  were  associated 
with  earlier  generation  vehicles, 
including  conversions.  However,  several 
commenters  noted  that  there  also  had 
been  problems  with  vehicles  offered  by 
OEMs. 

The  last  workshop  was  held  in 
Washington,  DC  on  September  26,  2000. 
Unlike  the  previous  two  workshops, 
attendees  included  not  only 
representatives  from  State,  city 
governments,  and  Clean  Cities 
coalitions,  but  also  from 
nongovernmental  entities  including 
transit  operators,  alternative  fuels 
associations,  vehicle  manufacturers, 
fleet  associations,  and  fuel  providers. 

A  number  of  attendees  made  specific 
points  about  the  replacement  fuel  goals. 
Some  said  the  replacement  fuel  goals 
covered  by  sections  502  and  504  of 
EPAct  were  important  to  determining 
what  path  to  take.  Several  attendees 
indicated  that  more  data  and  analysis 
were  required  in  order  to  make 
decisions.  Others  said  it  would  be 
arbitrary  for  DOE  to  set  a  revised  goal 
in  the  absence  of  this  information.  Some 
attendees  identified  the  need  for  an 
overall  plan  incorporating  all  regulatory 
and  voluntary  programs  and  others 
suggested  that  a  coordinated  approach 


for  implementation  of  programs 
between  State,  local,  and  Federal 
Government  efforts  is  very  important. 
.  For  example,  many  participants 
believed  DOE  should  be  working  more 
closely  with  EPA. 

Certain  representatives  asserted  that 
environmental  drivers  for  alternative 
fuels,  while  still  important  in  the  near- 
term  would  diminish  in  the  future  as 
petroleum  vehicle  technologies  become 
cleaner.  Attendees  said  flexibility  was 
key  element  of  all  programs.  Several 
attendees  stated  that  they  were  looking 
to  DOE  to  display  leadership  with 
respect  to  alternative  fuels.  Attendees 
had  differing  opinions  on  the  subject  of 
efficiency  and  its  role  within  the  goals 
and  under  fleet  programs.  Some  felt  that 
programs  should  address  both  efficiency 
and  alternative  fuels.  Others  felt  that 
efficiency  was  not  addressed  within 
Title  V  of  EPAct  and  therefore  was 
outside  of  DOE's  authority.  Some 
attendees  asserted  that  alternative  fuel 
use  would  displace  more  petroleum 
than  efficiency  measures,  at  least  on  a 
per-vehicle  basis. 

The  Washington,  DC  attendees  also 
discussed  the  subject  of  barriers  to 
greater  utilization  of  alternative  fuel  and 
replacement  fuel.  First,  they  identified 
the  following  overall  barriers:  Vehicle 
incremental  purchase  costs,  vehicle 
reliability  and  range,  fuel  costs,  public/ 
private  education  and  awareness,  and 
infrastructure.  Second,  concerning 
vehicle  costs,  several  participants 
indicated  that  it  might  help  if  they, 
could  use  the  General  Services 
Administration  buying  schedule,  or  if 
all  fleet  purchases  could  be  "bundled" 
to  reduce  costs  through  larger 
acquisitions.  Third,  attendees  wanted 
DOE  to  work  more  closely  with  OEMs 
to  ensure  that  AFVs  meet  covered  fleet 
demand  for  performance,  range, 
reliability,  and  design.  For  example, 
several  fleet  managers  asserted  that 
OEMs  adding  tanks  in  pickup  beds  to 
increase  range  was  unacceptable,  since 
it  reduces  pickup  bed  utility.  R&D  was 
also  highlighted  as  a  key  need, 
especially  since  the  OEMs  are  still 
spending  many  times  more  on  R&D  to 
improve  petroleum-fueled  vehicles  than 
AfVs.  Fourth,  within  infrastructure, 
attendees  identified  refueling 
availability  and  reliability,  the  need  for 
trained  technicians,  maintenance 
facility  costs,  and  the  ability  to  have 
vehicles  maintained  at  convenient 
facilities  as  key  issues.  Several  fleet 
managers  asserted  that  their  costs  would 
rise  if  a  fleet  AFV  acquisition  mandate 
were  promulgated,  not  only  because  of 
increased  costs  to  meet  the  vehicle  or 
fuel  acquisition  requirements,  but  also 
for  increased  costs  of  maintenance  and 
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to  conduct  planning  and  reporting. 
Fifth,  attendees  generally  agreed  on  the 
need  for  incentives  to  help  offset  the 
costs  of  moving  toward  alternative  fuels, 
especially  the  costs  of  infrastructiu-e. 
Some  stated  that  incentives  should  be 
adopted  instead  of  mandates,  while 
others  said  incentives  were  useful  in 
conjunction  with  mandates. 

The  attendees  at  the  Washington,  DC 
workshop  also  raised  issues  concerning 
education  and  outreach  needs.  First  kad 
foremost  they  saw,  education  and 
outreach  programs  as  key  activities, 
whether  or  not  a  fleet  rule  is  proposed. 
They  identified  a  major  need  to  provide 
information  to  fleet  operators  and 
decision-makers.  Second,  they  stated 
that  education  of  personnel  is  also  now 
more  complicated,  because  of  the  need 
to  train  them  on  the  aspects  of  complex, 
computer-controlled  vehicles.  Third, 
attendees  asserted  that  most  of  the 
public  does  not  understand  the  true 
affect  of  oil  use,  and  how  individual 
•actions  impact  the  Nation's  energy 
secimty.  Attendees  argued  that  the 
general  public  hears  about  supply 
issues,  but  not  about  demand.  They 
asserted  that  large  vehicles  (like  sport 
utility  vehicles  and  full-size  pickup 
trucks)  are  often  not  actually  needed  by 
the  drivers  using  them,  but  that  the 
OEMs  are  selling  these  vehicles  in  large 
niunbers.  Attendees  argued  that  until 
the  g^ieral  public  understands  the 
impacts  of  oil  use,  support  for  higher 
budgets  (such  as  for  local  governments 
or  incentives)  to  help  AFV  programs, 
and  changes  to  the  relative  economics  of 
oil  and  alternative  fuels  is  unlikely. 

In  contrast  to  the  attendees  at  the  first 
two  workshops  described  above, 
attendees  at  the  Washington,  DC 
workshops  had  widely  differing 
opinions  on  possible  regulations.  This 
wide  divergence  of  opinions  was 
primarily  was  due  to  the  uiu«stricted 
attendance  at  the  Washington 
workshop. 

While  a  niunber  of  attendees 
supported  some  form  of  regulatory 
action  by  DOE,  several  not  only  had  a 
negative  view  of  mandates,  but  also 
asserted  that  because  of  the  substantial 
legal  issues  presented,  virtually  any 
mandate  by  DOE  would  be  met  with 
litigation.  Of  those  who  supported 
regulatory  iction,  most  supported  a 
Replacement  Fuel  Rule,  with  some 
stating  that  the  Fleet  Rewards  Program 
should  be  a  fall-back  position.  Most 
attendees  supported  a  flexible  approach 
that  focused  on  fuel  use,  and  felt  that 
vehicle  acquisition  programs  do  not 
result  in  alternative  fuel  use.  Several 
commenters  felt  that  unless  DOE  moved 
forward  with  some  regulatory  action,  it 


would  be  sending  a  message  that, 
replacing  petroleum  is  not  important. 

Severd  attendees  were  interested  in 
whether  private  fleets  could  be 
separated  from  local  government  fleets, 
so  that  different  requirements  could  be 
imposed  on  each.  Several  State 
government  representatives  discussed 
the  relationship  between  a  potential 
private  and  local  government  rule  and 
the  existing  fleet  regulations  because 
they  were  interested  in  opting  into  a 
Replacement  Fuel  Rule  or  Fleet  Rewards 
Program. 

Attendees  said  enforcement  of 
existing  and  fiitiu^  fleet  programs  was 
an  issue.  For  any  regulations  put  in 
place,  commenters  asserted  that  DOE 
must  be  committed  to  enforcing  them  to 
ensure  that  the  program  goals  are  being 
achieved. 

Summary  of  Written  Comments 

DOE  received  28  sets  of  written 
comments  in  response  to  the  notice  for 
intergovernmental  consultation,  from 
equipment  suppliers,  local 
governments,  alternative  fuel 
organizations.  Clean  Cities  coalitions 
and  coordinators,  and  fleet  management 
and  leasing  organizations,  among  others. 
These  coounents  in  many  respects  echo 
the  remarks  made  at  the  three 
workshops.  Some  important  themes  run 
through  these  comments,  and  are 
siunmarized  below. 

While  most  comments  focused  almost 
exclusively  on  a  potential  fleet 
requirement  rule,  a  few'key  addressed 
the  replacement  fuel  goals.  A 
representative  from  a  conversion 
company  asserted  that  reducing  the  use 
of  petroleum  is  important,  and  that 
incentives  "are  needed  for  natural  gas 
companies  to  provide  public  stations. 
The  representative  also  stated  that 
grants  are  needed  for  stations  and 
equipment,  but  organizations  trying  to 
move  things  ahead  are  being  penalized 
by  matching  requirements.  One  local 
government  representative  submitted  a 
similar  statement,  arguing  that  DOE 
should  focus  on  reducing  the  financial 
burden  on  fleets  from  AFV  acquisition 
programs,  through  additional  grants  for 
vehicles  and  refueling  infrastructure. 

An  alternative  fuel  association 
representative  stated  that  EP Act's 
energy  security  objectives  are  not  being 
met  imder  current  conditions.  This 
representative  felt  that  the  present 
regulatory  framework  is  not  effective  in 
displacing  petroleum,  and  that  DOE 
should  reform  existing  fleet  programs  by 
adding  greater  flexibility  and  multiple 
options.  The  representative  also 
believed  that  DOE  must  realize  EP  Act's 
replacement  fuel  goals  cannot  be 
achieved  solely  through  AFV 


acquisitions  and  alternative  fuel  use  by 
private'  and  local  government  fleets. 
This  representative  supported  adoption 
of  financial  and  non-financial 
incentives,  including  tax  incentives  and 
grant  programs,  especially  for 
infrastructure. 

A  representative  for  Clean  Cities 
coalitions  stated  that  its  chapters 
strongly  support  fuel-neutral  incentives. 
This  representative  said  its  chapter  were 
working  toward  an  initial 
appropriations  target  of  $25-30  million 
to  support  AFV  acquisitions, 
infrastiiicture  construction,  and 
educational  programs.  This  additional 
funding  would  be  used  to  increase 
alternative  fuel  use. 

One  Northeastern  State  asserted  that 
not  achieving  the  replacement  fuel  goals 
set  forth  in  EPAct  is  a  function  of  policy 
.limitations,  not  potential.  The  State  said 
fleets  are  acquiring  FFVs  and  dual-fuel 
vehicles,  and  thus  gaining  the  capability 
of  using  alternative  fuels,  but  operating 
them  on  gasoline.  The  State  felt  that 
DOE  should  keep  the  30  percent  by 
2010  replacement  fuel  goial.in  EPAct. 

The  U.S.  Conference  of  Mayors,  an 
association  representing  potentially- 
covered  fleets,  stated  that  it  strongly 
supports  policies  to  promote  use  of 
alternative  fuels,  but  does  not  supptort 
mandates.  It  suggested  that  DOE  work 
with  communities  to  support  the  use  of 
alternative  fuels.  It  also  suggested  that 
DOE  work  with  EPA  to  develop  a 
comprehensive  policy  integrating  clean 
air  objectives  and  EPAct  goals.  Its 
members  adopted  a  resolution 
supporting  reducing  dependence  on 
imported  fossil  fuels  and  increasing  fuel 
diversity,  as  well  as  one  indicating  that 
widespread  use  of  alternative  fuels 
provides  air  quality,  economic,  and 
national  security  benefits.  It  said  that 
Clean  Cities  has  not  provided  sufficient 
funding  to  support  widespread 
promotion  and  implementation  of 
alternative  fuel  programs.  Further,  the 
resolution  indicated  that  community 
leaders  are  committed  to  actively 
implementing  AFV  projects  if  adequate " 
resources  are  available,  and  that  the 
organization  supports  making 
alternative  fuels  a  priority  for  the 
Nation,  but  calls  upon  the  Federal 
government  to  provide  sufficient  funds. 
In  addition,  the  National  League  of 
Cities  expressed  the  concern  that  the 
proposals  presented  did  not  include 
sufficient  information  concerning  costs 
to  local  goverrunents  and  availability  of 
infrastructure. 

An  association  representing  vehicle 
dealers  indicated  that  a  successful  local 
government  or  private  fleet  AFV 
acquisition  program  needs  to  tr>'  to 
reduce  the  cost  differentials  between 
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AFVs  and  powered  vehicles  for  cost- 
sensitive  fleet  buyers.  This  could 
include  tax  credits,  grant  hinding, 
access  to  Federal  acquisition  pricing, 
and  an  expansion  of  allowable  vehicles 
to  include  hybrids.  Cost  and 
performance  are  key  considerations  for 
fleets,  and  alternative  fuels  must  be 
comparable  to,  if  not  better  than, 
conventional  fuels.  The  association  said 
that  most  available  alternative  fuels  do 
not  meet  these  criteria.  Therefore,  it 
opposed  new  mandates  because  there 
are  still  too  many  barriers  to  increased 
use  of  alternative  fuels  to  make  an  AFV 
acquisition  mandate  practicable.  The 
association  suggested  that  DOE  could 
scale  back  Clean  Cities  to  focus  on  niche 
market  fleets  selected  for  high 
likelihood  of  success  and 
reproducibility.  The  association  said 
resale  value  of  used  AFVs  was  a  big 
issue  to  dealers,  who  are  the  largest 
purchasers  and  resellers  of  used  fleet 
vehicles.  If  AFVs  are  not  well-accepted 
by  the  market,  the  impact  on  dealers 
could  be  disastrous,  according  to  the 
association.  It  said  that  DOE  should 
assist  in  guaranteeing  a  resale  value 
floor. 

A  member  of  an  association  of  State 
fleet  administrators  suggested  that 
programs  need  to  provide  incentives  or 
accommodation  for  future  technologies 
and  current  emerging  technologies, 
especially  high  fuel  economy  vehicles. 
The  commenter  strongly  urged  a 
restructuring  of  the  basic  legislation  to 
allow  flexibility  to  recognize 
technologies  that  achieve  the  objectives 
of  EPAct  and  the  Clean  Air  Act 
Amendments. 

A  large  city  government  suggested 
creation  of  a  voluntary  incentive-based 
program,  although  it  cautioned  that  DOE 
needs  to  determine  whether  this  would 
meet  DOE's  objectives  under  EPAct.  It 
felt  that  DOE  needs  to  conduct  cost  and 
operational  impacts  analyses  and  seek 
long-term  Federal  funding  to  offset  costs 
for  local  governments  for  operation  and 
maintenance,  repair  facility  retrofits, 
land  acquisition,  staffing,  etc.,  and  that 
DOE  should  also  coordinate  efforts  with 
EPA.  Specifically,  it  stated  that  DOE 
needs  to  assist  local  governments 
concerning  technical  issues,  such  as 
vehicle  availability,  performance, 
operational  limitations,  health  and 
safety  requirements,  as  well  as  lack  of 
fueling  infrastructure. 

One  fuel  producer  asserted  that  if 
DOE  chooses  to  seek  to  increase  the  use 
of  alternative  or  replacement  fuels 
through  funding,  it  should  be  done  in  a 
fuel-neutral  manner,  providing  equal 
funds  for  all  alternative/replacement 
fuel.  Under  this  approach,  if  a  fuel  does 
not  require  funding  for  refueling 


infrastructure,  funds  could  be  used  to 
increase  production.  A  Midwestern 
State  argued  thai  the  two  most  critical 
aspects  of  reducing  petroleum 
consumption  are  having  AFVs  available 
that  meet  consumer  needs  at  prices 
comparable  to  conventional  vehicles, 
and  having  alternative  fuels  readily 
available  at  prices  comparable  to 
conventional  fuels.  The  State  did  not 
view  raising  the  price  of  petroleum  to 
high  levels  as  the  answer.  From  a  fleet 
perspective,  the  State  said  efforts  to 
provide  incentives  to  manufacturers  and 
fuel  providers  have  not  worked  well, 
since  the  availability  of  vehicles  and 
fuels  is  still  relatively  low  and  has 
grown  very  slowly. 

A  second  alternative  fuel  provider 
association  voiced  its  preference  for  a 
comprehensive  package  of  incentives 
that  would  encourage,  not  require, 
private  fleets  to  use  AFVs  and 
alternative  fuels.  It  also  argued  that 
energy  security  is  an  important  national 
priority,  and  that  the  U.S.  will  not  be 
able  to  protect  itself  from  future  oil 
supply  disruptions  unless  it  offsets 
petroleum  demand  with  alternative  fuel 
use.  The  association  also  asserted  that 
more  efficient  vehicles  were  no 
substitute  for  AFVs  in  this  regard.  "Even 
if  more  efficient  vehicles  were  available 
in  large  numbers,  it  would  take  many 
years  for  them  to  replace  the  existing 
fleet  of  vehicles  and  have  an  impact  on 
petroleiun  consumption  *  *  *.  Efforts 
to  increase  efficiency  should  be 
encouraged  but  should  not  be  used  to 
undermine  the  basic  goal  of  Titles  III- 
V  of  EPAct:  replacing  petroleiun  motor 
fuels  with  the  use  of  alternative  fuels." 

This  trade  association  also  believed 
that  the  EPAct  goal  of  30  percent 
replacement  fuel  use  by  2010  was  a  high 
requirement,  but  that  it  is  an  important 
goal  that  should  be  retained.  It 
commented  that  the  markets  covered  by 
EPAct  are  too  small,  especially  since 
medium-  and  heavy-duty  vehicles  are 
excluded,  and  are  thus  insufficient  to 
create  economies  of  scale  that  would 
cause  vehicle  owners  not  subject  to  an 
acquisition  mandate  to  participate.  In 
addition,  it  said  that  the  government  has 
been  slow  to  enforce  existing  programs. 
It  also  mentioned  FFVs  as  a  problem, 
since  due  to  the  higher  price  of  the 
fuels,  there  is  no  incentive  for  operators 
to  use  anything  but  gasoline.  The 
association  asserted  that  financial 
incentives  would  be  key,  especially  to 
encourage  voluntary  alternative  fuel 
use.  It  suggested  that  these  could 
include  tax  incentives,  increased 
funding  for  infrastructure  projects,  and 
a  competitive  grant  program.  It  also  said 
that  market  development,  including 
building  up  international  markets, 


identification  of  key  market  sectors,  and 
coordination  of  AFV  acquisitions  among 
all  types  of  government  fleets  should  be 
pursued.  Air  quality  and  energy  security 
criteria  should  be  applied  when 
providing  Federal  grants,  and  States 
should  receive  State  implementation 
plan  (air  quality)  credits  for  AFV 
programs.  In  addition,  the  trade 
association  argued  that  funding  for 
alternative  fuel  R&D  is  also  required  to 
improve  vehicle  efficiency,  reduce 
emissions,  reduce  the  cost  and  improve 
the  reliability  of  fueling  infrastructure, 
and  demonstrate  AFV  systems  in  new 
applications.  It  said  that  education  and 
outreach  were  required  to  improve 
public  awareness  of  altemiative  fuels 
and  their  benefits. 

One  Western  State  stated  that  a 
number  of  efforts  should  be  pursued  to 
reduce  the  barriers  to  alternative  fuel 
use.  For  example,  it  said  that  the 
Federal  Government  should  work  with 
local  organizations  to  more  fully  utilize 
existing  refueling  stations.  It  said  that 
the  Federal  fleet  should  not  put  large 
numbers  of  ethanol  FFVs  into  States 
where  there  is  no -ethanol  refueling. 
Along  with  a  county  board  of 
commissioners  from  another  Western 
State  and  a  California  coastal  city,  it  also 
encouraged  DOE  to  improve  grant 
programs,  encourage  legislation  to  help 
fleets  for  whom  tax  incentives  do  not 
work,  encourage  development  of  highly 
fuel-efficient  vehicles,  encourage  the 
use  of  new  technologies  (e.g.,  hybrid 
vehicles),  provide  recommendations  to 
Congress  for  encouraging  use  of  AFVs 
and  alternative  fuels  by  the  public, 
change  current  programs  to  be  fuel- 
rather  than  AFV-based,  and  establish  a 
reward  program  for  organizations  that 
exceed  their  requirements. 

A  small  Eastern  State's  agriculture 
department  stated  that  it  has  been 
working  with  soybean  organizations  to 
support  use  of  biodiesel  in  its  State.  It 
believed  that  the  future  of  U.S. 
agriculture  depends  upon  increasing  the 
utilization  of  the  Nation's  renewable 
resources  and  that  DOE  should  consider 
options  that  benefit  the  use  of 
agricultural-based  fuels,  which  can  help 
energy  security,  the  environment,  and 
the  agriculture  sector. 

The  fleets  that  would  be  potentially 
covered  by  new  regulations  were 
overwhelmingly  opposed  to  the 
adoption  of  mandates.  Most  fleets 
expressed  their  support  for  alternative 
fuels  but  said  that  they  have  limited 
funding  to  pay  for  the  added  costs  of 
many  (especially  local  governments) 
such  requirements.  These  fleets 
supported  using  incentives  to  encoiu-age 
increased  use  of  alternative  fuels.  A 
number  of  State  representatives 
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expressed  their  interest  in  being 
included  in  a  Replacement  Fuel  or  Fleet 
Rewards  Program.  Tliese  fleets  generally 
thought  that  it  would  be  unfair  and 
impracticable  to  set  up  two  separate 
programs,  one  for  covered  State  fleets, 
and  another  new  one  covering  local 
govenunent  fleets. 

At  least  one  commenter  expressed  an 
interest  in  drastically  reworking  the 
existing  EPAct  fleet  programs  in  order  to 
provide  credits  for  infi-astructiu* 
investments.  Several  conunenters 
favored  providing  credits  for  petroleum- 
fueled  hybrid  electric  vehicles.  Most 
commenters  supported  a  Fleet  Rewards 
or  Replacement  Fuel  Program.  Very  few 
commenters  were  in  favor  of  adopting  a 
fleet  program  of  the  type  set  forth  in 
EPAct  section  507(g)  (i.e.,  an  AFV 
acquisition  only  mandate).  In  fact,  a 
number  of  commenters  suggested  that 
such  a  program  woiUd  not  result  in 
significant  petroleiun  replacement. 

Several  comments  addressed 
enforcement  and  potential  loopholes. 
One  conunenter  asserted  that  if  DOE  is 
not  serious  about  enforcement  it  should 
not  adopt  new  mandates.  It  also  noted 
that  fleets  could  break  up  their  fleets 
into  smaller  units  or  develop  employee 
vehicle  ownership  programs  as  a  way  of 
avoiding  the  mandates.  Several 
comments  questioned  DOE's  authority 
to  promulgate  any  new  regulations.  One 
comment  noted  that  EP Act's  deadline 
for  promulgating  a  private  and  local 
government  fleet  nUe  had  lapsed. 

Only  one  organization  addressed  the 
issue  of  whether  DOE  had  the  legal 
authority  to  adopt  a  Fleet  Rewards  or 
Replacement  Fuel  Program.  That 
organization  asserted  that  DOE  had 
authority  under  section  502  of  EPAct  to 
promulgate  a  Replacement  Fuel  Program 
but  did  not  have  that  authority  under 
section  507(g).  The  comments  appear  to 
assert  that  DOE  has  authority 
independent  of  section  507(g)  to  require 
fuel  use  regardless  of  the  fleets  that  are 
covered. 

D.  November  2002  Meeting 

In  November  of  2002,  representatives 
of  the  National  Association  of  Fleet 
Administrators  (NAFA)  met  with  DOE 
officials  to  express  their  views  on  the 
private  and  local  government  fleet 
rulemaking.  DOE  stated  at  that  time  that 
it  was  working  on  a  draft.  NAFA 
representatives  stated  that  its  members 
are  opposed  to  additional  mandates, 
including  requirements  to  purchase 
AFVs.  With  respect  to  the  replacement 
fuel  goal.  NAFA  expressed  concern  that 
DOE  would  establish  a  replacement  fuel 
goal  that  would  not  accomplish  any 
societal  objective  or  any  of  the  stated 
objectives  of  EPAct,  but  that  was 


gerrymandered  so  that  it  would  serve  as 
the  basis  for  DOE  to  establish  an  AFV 
acquisition  mandate  for  private  and 
local  government  fleets. 

m.  Private  and  Local  Government  Fleet 
Determination 

A.  Statutory  Requirements 

EPAct  section  507(e)  directs  DOE  to 
determine  whether  private  and  local 
government  fleets  should  be  required  to 
acquire  AFVs.  In  this  respect,  the 
rulemaking  process  for  the  private  and 
local  government  fleet  rule  is  very 
different  from  the  previous  rulemaking 
on  the  State  government  and  alternative 
fuel  provider  fleet  rule.  In  the  case  of 
the  State  government  and  alternative 
fuel  provider  fleet  rule,  DOE  was  not 
required  to  make  any  findings  in  order 
to  promulgate  a  fleet  rule.  The 
determination  of  whether  to  adopt 
regulations  for  private  and  local 
government  fleets,  however,  is 
conditional  and  depends  on  DOE  first 
making  several  critical  findings. 
Regulations  covering  private  and  local 
government  fleets,  if  adopted,  woidd  in 
other  respects  likely  be  similar  to  those 
already  in  place  for  State  government 
and  alternative  fuel  provider  fleets.  As 
described  above,  these  regulations 
essentially  require  that  a  percentage  of 
a  covered  fleet's  annual  acquisitions  of 
light-duty  vehicles  must  be  AFVs.  See 
Alternative  Fuel  Transportation 
Progjram,  10  CFR  Part  490.  Section 
507(g)  sets  forth  a  tentative  AFV 
acquisition  schedule  for  private  and 
local  government  fleets  should  DOE 
establish  such  a  program. 

Section  507(e)  sets  forth  the 
requirements  for  determining  whether  a 
private  and  local  government  fleet 
program  is  "necessary."  Section 
507(e)(1)  states  that: 

*  *  *  Such  a  program  shall  be  considered 
necessary  and  a  rule  therefor  shall  be 
promulgated  if  the  Secretary  (of  Energy]  finds 
that — (A)  the  goal  of  replacement  fuel  use 
described  in  section  502(b)(2)(B),  as  modified 
under  section  504,  is  not  expected  to  be 
actually  achieved  by  2010,  or  such  other  date 
as  is  established  under  section  504,  by 
voluntary  means  or  pursuant  to  this  title  or 
any  other  law  without  such  a  fleet 
requirement  program,  taking  into 
consideration  the  status  of  the  achievement 
of  the  interim  goal  described  in  section 
502(b)(2)(A),  as  modified  under  section  504; 
and  (B)  such  goal  is  practicable  and  actually 
achievable  within  periods  specified  in 
section  502(b)(2),  as  modified  under  section 
504,  through  implementation  of  such  a  fleet 
requirement  program  in  combination  with 
voluntary  means  and  the  application  of  other 
programs  relevant  to  achieving  such  goals. 
(42  U.S.e.  13257(e)(1)) 

The  question  addressed  in  this 
portion  of  this  SUPPl£MENTARY 


INFORMATION  is  whether  a  fleet  rule  is 
"necessary"  under  the  section  507(e) 
standard.  DOE  believes  that  a 
determination  of  whether  a  fleet  rule  is 
"necessary"  depends  on  the  following 
factors:  The  amount  of  replacement  fuel 
use  that  would  result  if  such  a  program 
would  adopted  (i.e.,  whether  it  provides 
more  than  a  very  small  percentage 
contribution  to  overall  U.S.  use  of 
replacement  fuels  in  motor  vehicles); 
the  level  of  certainty  about  the 
contribution  such  program  might  make; 
whether  the  replacement  fuel  use 
resulting  from  such  a  fleet  rule  could  be 
encouraged  through  other  means, 
including  voluntary  measures;  and 
whether  certain  necessary  market 
conditions  (e.g.,  whether  alternative  fuel 
and  suitable  AFVs  are  sufficiently 
available)  exist  to  support  a  new  fleet 
rule. 

B.  Rationale  for  the  Private  and  Local 
Fleet  Determination 

Statutory  Limitations 

As  described  above,  while  EPAct 
authorizes  DOE  to  mandate  certain 
vehicle  acquisitions,  it  severely  limits 
the  universe  of  fleets  that  would  be 
covered  by  a  private  and  local 
govenmient  fleet  mandate,  thus  limiting 
the  replacement  fuel  use  that  would 
result  from  such  a  program.  The 
definition  for  "fleet"  in  EPAct  section 
301(9),  (42  U.S.C.  13211(9)),  limits 
coverage  to  large,  centrally-fueled  fleets 
located  in  major  metropolitan  areas. 
Only  those  fleets  that  operate  or  own  at 
least  50  or  more  light  duty  vehicles  may 
be  considered  for  coverage.  In  addition, 
the  definition  of  fleet  specifically 
excludes  from  coverage  a  number  of 
vehicle  types  and  classes  (e.g.,  rental 
vehicles,  emergency  vehicles, 
demonstration  vehicles,  vehicles 
garaged  at  personal  residences  at  night, 
etc.).  Vehicles  that  tend  to  use  larger 
amounts  of  fuel,  medium-  and  heavy- 
duty  vehicles,  are  also  excluded  from 
coverage. 

Even  for  potentially  covered  fleets, 
EPAct  section  507(i)  provides  several 
opportunities  for  regulatory  relief 
through  exemptions  for  non-availability 
of  appropriate  AFVs  and  alternative 
fuels.  Specifically,  any  private  and  local 
government  fleet  rule  "shall  provide  for 
die  prompt  exemption"  by  DOE  of  any 
fleet  that  demonstrates  AFVs  "that  meet 
the  normal  requirements  and  practices 
of  the  principal  business  of  the  fleet 
owner  are  not  reasonably  available  for 
acquisition,"  alternative  fuels  "that 
meet  the  normal  requirement  and 
practice  of  the  principal  business  of  the 
fleet  owner  are  not  available  in  the  area 
in  which  the  vehicles  are  to  be 
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operated."  or  for  government  fleets,  if 
the  requirements  of  the  mandate  "would 
pose  an  unreasonable  financial 
hardship."  Section  507(a)(3)  further 
reinforces  these  exemptions:  "Nothing 
in  [Title  V  of  EPAct)  shall  be  construed 
as  requiring  any  fleet  to  acquire 
alternative  fueled  vehicles  or  alternative 
fuels  that  do  not  meet  the  normal 
business  requirements  and  practices  and 
needs  of  the  fleet." 

Taken  together,  these  statutory 
exemptions  would  likely  dramatically 
lower  the  number  of  fleets  and  fleet 
vehicles  subjects  to  a  private  and  local 
government  AFV  acquisition  mandate. 
The  provision  concerning  state  and 
local  government  might  not  be 
implicated  by  a  majority  of  otherwise 
covered  government  fleets,  since  in 
times  when  local  government  budgets 
are  particularly  stretched  and  many 
local  governments  are  required  to  cut 
services  or  raise  taxes  to  maintain 
existing  levels  of  service,  there  will  be 
greater  likelihood  that  petitions  for 
exemption  from  hard-pressed  local 
governments  would  be  granted.  Even  if 
POE  were  disinclined  to  grant  such 
petitions,  the  prospects  that  these 
petitions  must  be  considered  would 
create  a  "stop  and  go"  quality  about  the 
local  government  portion  of  a  private 
and  local  government  fleet  requirement 
program. 

The  ability  of  a  private  and  local 
government  fleet  rule  to  affect 
petroleum  consumption  also  depends, 
in  significant  part,  on  whether  DOE  can 
require  covered  fleets  to  use  alternative 
or  replacement  fuels  in  addition  to 
requiring  that  they  acquire  AFVs.  DOE's 
experience  with  fleet  programs 
demonstrates  that  vehicle  acquisition 
requirements  alone  result  in  a  relatively 
small  (in  the  context  of  overall  U.S.  fuel 
consumption)  amount  of  petroleum 
replacement.  However,  as  will  be 
explained  below.  DOE  believes  it  does 
not  have  the  authority,  were  it  to 
promulgate  a  private  and  local 
govenunent  fleet  mandate  program,  to 
require  that  the  vehicles  acquired  use 
any  particular  fuel,  including  alternative 
fuels. 

The  only  explicit  requirement  for  fuel 
use  in  EPAct  is  contained  in  section 
501,  which  extends  only  to  alternative 
fuel  provider  fleets.  Section  501(a)(4) 
states  that  "vehicles  purchased  pursuant 
to  this  section  shall  be  operated  solely 
on  alternative  fuels  except  when 
operating  in  an  area  where  the 
appropriate  alternative  fuel  is 
unavailable."  Section  507,  which 
concerns  private  and  local  government 
fleets,  does  not  contain  a  similar 
provision,  nor  does  it  contain  a 
provision  either  authorizing  EKDE  to 


mandate  fuel  use  or  explicitly 
prohibiting  DOE  from  mandating  fuel 
use.  Therefore,  DOE  recognizes  that  it 
may  be  argued  that  section  507's  silence 
leaves  the  issue  of  imposing  a 
requirement  to  use  alternative  fuel  open 
to  DOE  rulemaking  authority. 

However.  DOE  believes  the  more 
appropriate  interpretation  is  that, 
because  Congress  specifically  required 
use  of  alternative  fuel  in  section 
501(a)(4).  but  not  in  section  507.  the 
omission  was  deliberate.  As  a  result. 
DOE  believes  that  Congress  did  not 
intend  for  DOE,  when  acting  under 
section  507,  to  have  authority  to 
promulgate  regulations  containing  a 
requirement  that  fleet  vehicles  use 
particular  types  of  fuel. 

Although  this  textual  analysis  is 
sufficient  to  support  DOE's 
determination  that  it  should  not  impose 
a  fuel  use  requirement  imder  section 
507(e)  and  (g),  it  also  is  worthwhile  to 
revisit  Congressman  Philip  Sharp's 
remarks  when  he  called  up  the 
conference  report  on  EPAct  for  House 
approval.  Congressman  Sharp  was  one 
of  the  key  architects  of  EPAct,  and  the 
floor  manager  for  the  bill  in  the  U.S. 
House  of  Representatives.  Congressman 
Sharp  said: 

Under  section  501,  covered  persons  must 
actually  run  their  alternative  fueled  vehicles 
on  alternative  fuels  when  the  vehicle  is 
operating  in  an  area  where  the  fuel  is 
available.  This  requirement  was  not  included 
in  the  fleet  requirement  program  under 
section  507,  because  the  conferees  were 
concerned  that  the  alternative  fuel  providers 
might  charge  unreasonable  fuel  prices  to  the 
fleets  that  are  not  alternative  fuel  providers 
if  such  fleets  were  required  to  use  the 
alternative  fuel. 
138  Cong.  Rec.  HI  1400  (October  5, 1992). 

Thus,  Congressman  Sharp's  floor 
statement  is  fully  consistent  with  DOE's 
interpretation  that  it  does  not  have 
statutory  authority  to  mandate  fuel  use 
under  a  section  507  fleet  program,  and 
that  in  enacting  section  507.  Congress 
specifically  intended  to  withhold  that 
authority  from  the  agency. 

Finally,  DOE  is  also  limited  in  its 
authority  to  affect  other  market 
behavior.  Section  504(c)  precludes  DOE 
from  promulgating  rules  that  would: 

*   *   *  mandate  the  production  of 
alternative  fueled  vehicles  or  to  specify,  as 
applicable,  the  models,  lines,  or  types  of,  or 
marketing  or  pricing  practices,  policies,  or 
strategies  for,  vehicles  subject  to  this  Act. 
Nothing  in  this  Act  shall  be  construed  to  give 
the  Secretary  authority  to  mandate  marketing 
or  pricing  practices,  policies,  or  strategies  for 
alternative  fuels  or  to  mandate  the 
production  or  delivery  of  such  fuels. 

(42  U.S.C.  13254(c)) 


These  limitations  severely  restrict 
DOE's  opportunities  to  affect  the  use  of 
replacement  fuel,  or  to  establish  the 
market  conditions  necessary  to  support 
a  private  and  local  government  fleet 
rule. 

In  addition  to  all  of  these  provisions. 
Congress  furthermore  enacted  a  petition 
provision  in  section  507(n).  That  section 
provides: 

As  part  of  the  rule  promulgated  •   *   * 
pursuant  to  subsection  *   *   *  (g)  of  this 
section,  the  Secretary  shall  establish 
procedures  for  any  fleet  owner  or  operator  or 
motor  vehicle  manufacturer  to  request  that 
the  Secretary  modify  or  suspend  a  fleet 
requirement  program  •   *   *  nationally,  by 
region,  or  in  an  applicable  fleet  area  because, 
as  demonstrated  by  the  petitioner,  the 
infrastructure  or  fuel  supply  or  distribution 
system  for  an  applicable  alternative  fuel  is 
inadequate  to  meet  the  needs  of  a  fleet.  In  the 
event  that  the  Secretary  determines  that  a 
modification  or  suspension  of  the  fleet 
requirements  program  on  a  regional  basis 
would  detract  from  the  nationwide  character 
of  any  fleet  requirement  program  established 
by  rule  or  would  sufficiently  diminish  the 
economies  of  scale  for  the  production  of 
alternative  fueled  vehicles  or  alternative  fuels 
and  thereaftetr  the  practicability  and 
effectiveness  of  such  program,  the  Secretary 
may  only  modify  or  suspend  the  program 
nationally.  The  procedures  shall  include 
provisions  for  notice  and  public  hearings. 
The  Secretary  shall  deny  or  grant  the  petition 
within  180  days  after  filing. 
(42  U.S.C.  13257(n)) 

Thus,  even  if  DOE  had  authority  to 
require  alternative  fuel  use  or  could 
adopt  an  approach  that  awarded  credits 
(e.g..  Fleet  Rewards)  for  fuel  use,  the 
"normal  requirements  and  practices" 
provisions  in  sections  507(i)(l)  and 
507(g)(3),  described  above,  and  the 
petition  procedure  for  modification  or 
suspension  of  a  fleet  requirement 
program  under  section  507(n),  would 
likely  result  in  many  fleets  potentially 
covered  by  the  fleet  rule  in  the  first 
instance  being  able  to  obtain  relief  from 
the  rules  requirements. 

Consequently,  it  is  fair  to  say  that 
there  is  an  unusually  high  degree  of 
regulatory  uncertainty  built  into  Title  V 
of  EPAct,  and  that  Congress  has 
substantially  limited  the  effectiveness  of 
any  fleet  program  that  might  be 
promulgated  under  section  507.  The 
nature  of  the  exemption  and  petition 
procedures  and  the  associated 
regulatory  uncertainty  would 
undermine  the  potential  effectiveness  of 
a  regulatory  mandate  to  purchase 
significant  numbers  of  alternative  fueled 
vehicles,  and  accordingly,  support 
today's  proposed  finding  that  a  private 
and  local  government  fleet  requirement 
program  would  make  no  appreciable 
contribution  to  actual  achievement  of 
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any  replacement  fuel  goal  and  therefore 
is  not  "necessary"  under  the  section 
507(e)  standard. 

Analysis  of  Potential  Replacement  Fuel 
Use 

The  limitations  on  the  potential 
contributions  of  a  private  and  local 
government  fleet  program  identified 
above  are  supported  by  analyses 
conducted  for  and  by  DOE.  In  both 
Technical  Report  14  and  the  Section  506 
Report,  estimates  of  the  potential 
replacement  fuel  use  from  a  private  and 
local  government  fleet  program  were 
very  similar.  Technical  Report  14 
estimated  total  fuel  use  from  all  EPAct 
fleet  programs  to  be  approximately  1.2 
percent  of  U.S.  gasoline  use  (p.  63, 
Table  111-21).  The  Section  506  Report 
was  only  slightly  more  optimistic, 
indicating  that  "(ajltemative  fuel  use  by 
EPACT  covered  fleets,  even  with  the 
contingent  mandates  for  private  and 
local  government  fleets,  is  unlikely  to 
provide  more  than  about  1.5  percent 
replacement  fuel  use  *  *  *"  Section 
506  Report  at  p.  35  In  either  case, 
subtracting  out  the  portion  of 
replacement  fuel  use  represented  by  the 
existing  (Federal,  State,  and  alternative 
fuel  provider)  fleet  programs,  would 
leave  the  potential  private  and  local 
government  fleet  program  contribution 
at  closer  to  1  percent.  It  should  be  noted 
that  both  reports  chose  to  include 
calculations  based  only  upon  the 
percentage  of  light-duty  fuel  use, 
represented  as  solely  gasoline  at  the 
time  of  these  reports.  Therefore, 
replacement  fuel  use  from  the  private 
and  local  government  fleet  program 
when  viewed  as  a  percentage  of  all  on- 
highway  motor  fuel  use  would  be  on  the 
order  of  0.7  to  0.8  percent. 

Both  the  analyses  in  Technical  Report 
14  and  the  Section  506  Report  were 
conducted  before  DOE  had  much 
experience  with  implementation  and 
operation  of  the  EPAct  fleet  programs. 
This  experience  has  shown  that  the 
niunber  of  fleets  originally  envisioned  to 
be  covered  was  far  larger  than  actually 
occurred. 

Estimates  prepared  by  Oak  Ridge 
National  Laboratory  indicated  that 
approximately  380,000  AFVs  would  be 
acquired  annually  pursuant  to  the 
various  AFV  acquisition  mandates  in 
EPAct,  if  a  private  and  local  govenunent 
fleet  program  were  promulgated  and 
once  all  EPAct  programs  reached  their 
maximum  mandated  percentage 
requirements.  [See  TAFV  Model  Report, 
p.  25,  and  Technical  Documentation  of 
the  Transitional  Alternative  Fuels  and 
Vehicles  TAFV  Model,  Model  Version 
1.0,  ONRL,  July  1997,  table  10,  pp.  32- 
33  (hereafter,  TAFV  Documentation)). 


More  specifically,  fleets  covered  by  the 
current  Federal  Government,  State 
Government,  and  Alternative  Fuel 
Provider  fleet  programs  were  projected 
to  require  approximately  60,000  AFVs 
each  year,  while  private  and  local 
government  fleets  were  projected  to 
require  approximately  320,000  vehicles 
each  year.  Based  upon  replacement  rates 
of  3  yeats  for  private  fleet  cars,  4.5  years 
for  private  fleet  light  trucks,  and  6.75 
years  for  all  local  govenmient  light-duty 
vehicles,  this  equates  to  a  total  covered 
fleet  vehicle  population  of 
approximately  1.87  million  light-duty 
fleet  vehicles  at  the  maximum  AFV 
acquisition  requirement  of  70  percent. 

The  TAFV  model,  however,  has 
proven  to  be  incorrect  for  fleets 
ciurently  subject  to  EPAct  AFV 
acquisition  requirements.  That  model 
estimated  that  the  current  EPAct  fleet 
programs  would  result  in  approximately 
60,000  AFV  acquisitions  annually,  but 
DOE's  experience  with  those  programs 
shows  that  the  covered  fleets  are 
acquiring  closer  to  20,000  to  25,000 
AfVs  per  year.  (See  Federal  Fleet  and 
State  and  Fuel  Provider  programs  at 
http://www.ott.doe.gov/epact.)  Based  on 
this  experience,  which  DOE  believes 
would  likely  be  replicated  with  respect 
to  private  and  loc^  govenunent  fleets, 
the  TAFV  estimate  of  AFV  acquisitions 
that  would  result  from  a  private  and 
local  government  fleet  mandate 
probably  is  2  to  2  V2  times  the  actual 
level  of  AFV  acquisitions  that  would 
result.  Thus,  annual  AFV  acquisitions 
resulting  from  a  potential  private  and 
local  government  fleet  AFV  acquisition 
mandate  probably  would  be  in  the 
neighborhood  of  130,000  to  1.60,000, 
with  total  covered  light-duty  fleet 
vehicles  of  approximately  750,000. 
Similarly,  DOE's  experience  has  also 
been  that  fleets  not  required  to  use 
alternative  fuel  often  tend  to  acqufre 
FFVs  or  bi-fuel  vehicles,  and  operate 
them  on  gasoline.  There  is  no  reason  to 
believe  the  results  would  be  any 
different  with  private  and  local 
govenunent  fleets. 

A  more  recent  analysis.  The 
Alternative  Fuel  Transition:  Results 
from  the  TAFV  Model  of  Alternative 
Fuel  Use  in  Ught-Duty  Vehicles  1996- 
2000  (ORNL.TM2000/168)  (September 
17,  2000)  [hereinafter  TAFV  Model 
Report],  http://pzll .ed.oml.gov/ 
tafv99report31a_omltm.pdf  appears  to 
incorporate  more  realistic  assiunptions 
regarding  these  fleet  programs.  The 
TAFV  Model  Report  states  that,  "In 
particular,  over  all  of  the  price 
scenarios,  we  find  that  the  [private  and 
local  government  fleet]  rule  increases 
the  alternative  fuel  penetration  in  2010 
frtjm  0.12%  (without  the  private  and 


local  govenunent  rule)  to,  at  most, 
0.37%  [with  a  private  and  local 
government  rule]  of  total  fuel  sales." 
TAFV  Model  Report  at  p.  28  Thus,  this 
analysis  placed  contributions  from  the 
private  and  local  government  fleet  rule 
at  0.25  percent.  Again,  as  with 
Technical  Report  14  and  the  Section  506 
Report,  the  percentages  were  based  only 
upon  fuel  use  by  light-duty  vehicles. 
Therefore,  the  contribution  from  a 
potential  rule  drops  below  0.2  percent 
when  compared  against  all  on-highway 
motor  fuel  use. 

Thus,  a  potential  private  and  local 
fleet  program  under  authority  provided 
to  DOE  by  EPAct  would  be  expected  to 
contribute,  at  best,  an  extremely  small 
amount  toward  achievement  of 
replacement  fuel  goals.  Even  without 
the  statutory  limitations  in  EPAct 
described  above,  such  a  contribution 
would  still  be  very  small. 

Infrastructiu«  and  Fuel  Availability 

During  the  ANOPR  and  public 
workshops,  a  number  of  commenters 
expressed  their  concern  that  alternative 
fuel  infrastructure  was  not  adequate  to 
support  a  private  and  local  government 
fleet  rule.  Since  that  time,  it  is  DOE's 
view  that  fuel  provider  investments  in 
alternative  fuel  infiastnictiu*  have  in 
fact  slowed  down.  In  the  early  1990's. 
shortly  after  EP Act's  passage,  a 
significant  number  of  natural  gas  and 
electric  utilities  entered  the 
transportation  fuels  market,  hoping  to 
market  alternative  fuels  to  fleets  subject 
to  the  Clean  Air  Act  and  EPAct.  The 
niunber  of  alternative  fuel  stations, 
natiu'al  gas  stations  in  particular,  grew 
irom  little  more  than  a  handful  to 
several  thousand.  The  total  niunber  of 
alternative  fuel  stations,  however, 
appears  to  have  stalled  or  slightly 
declined  in  the  past  few  years.  See 
Department  of  Energy,  Alternative  Fuel 
Data  Center,  Refueling  Stations  (http:// 
www.afdc.doe.gov/refuel/ 
statejot.shtml)  (Dec.  2002)  [hereinafter 
AFDC  Refueling  Stations]. 

Restructiu^ing  in  the  utility  industry 
and  the  lack  of  demand  for  alternative 
fuels  have  played  a  part  in  the  reduced 
role  of  utilities  in  the  development  of 
these  facilities.  Under  existing  fleet 
mandates  and  voluntary  programs, 
electric  utilities  have  expressed  their 
discouragement  at  the  lack  of  EVs  on  the 
road.  A  private  and  local  government 
fleet  rule  probably  would  not 
appreciably  affect  that  calculus  given 
the  small  percentage  of  vehicles  covered 
fleets  would  seek  to  operate  on  those 
fuels.  Therefore,  it  is  DOE's  view  that, 
"if  it  were  to  adopt  an  AFV  acquisition  . 
requirement  for  private  and  local 
government  fleets,  there  is  no  assurance 
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or  even  any  demonstrable  likelihood 
that  utilities  would  invest  in  the 
infrastructure  needed  to  support  these 
fleets. 

The  ethanol  industry  also  has  made 
only  limited  investment  in  building 
infrastructure  for  supplying  E-85,  the 
fuel  used  by  ethanol  FFVs,  of  which 
there  are  several  million  in  service 
today.  That  industry  has  primarily 
focused  its  attention  on  supplying  the 
gasohol  and  gasoline  oxygenate  market. 
DOE  furthermore  has  concerns  that  if,  in 
the  future,  the  demand  for  ethanol 
blends  increases  as  a  result  of  market 
forces  outside  of  any  DOE  mandate, 
there  could  be  a  lack  of  domestic 
ethanol  to  meet  the  demand  for  E-85. 
Today,  there  are  only  approximately  150 
fueling  outlets  nationwide  that  provide 
E-85.  See  AFDC  Refueling  Stations. 

Major  energy  suppliers,  principally 
oil  companies,  have  been  unwilling  to 
invest  in  the  alternative  fuels  market  (or 
they  have  actively  opposed  it)  and 
instead  have  primarily  focused  their 
attention  on  ensuring  that  gasoline  and 
diesel  fuels  meet  current  and  future 
environmental  regulations.  Thus,  DOE 
does  not  expect  that  the  major  oil 
retailers  would  install  infrastructure 
necessary  to  support  a  private  and  local 
government  fleet  rule  given  the 
extremely  small  amount  of  replacement 
fuel  use  that  likely  would  result  from 
such  a  mandate;  certainly  that 
infrastructure  is  not  in  place  now.  This 
lack  of  infrastructure  is  likely  to  result 
in  exemption  requests  and  petitions  to 
suspend  any  fleet  requirement  program 
DOE  might  impose  under  section  507(e), 
and  DOE's  granting  of  those  requests. 

Alternative  Fueled  Vehicle  Availability 

Automakers  have  for  several  years 
now  offered  some  variety  of  AFVs, 
including  passenger  cars,  light-duty 
pickup  trucks  and  vans.  The  availability 
of  these  vehicles  is  in  stark  contrast  to 
when  EPAct  was  passed.  In  1992,  there 
were  virtually  no  OEM  vehicles 
available  that  operated  on  alternative 
fuel.  Consumers  and  fleets  had  to  have 
an  existing  gasoline  vehicle  converted 
by  an  aftermarket  shop  if  they  wanted 
an  AFV.  The  AFVs  that  are  available 
today  are  built  by  auto  manufacturers 
for  two  primary  purposes:  (1)  To  meet 
the  needs  of  the  fleets  currently  subject 
to  fleet  mandates:  and,  (2)  to  provide 
credits  to  automakers  that  can  be  used 
to  meet  the  corporate  average  fuel 
economy  (CAFE)  standards.  Automobile 
manufacturers  are  awarded  CAFE 
credits  as  an  incentive  develop  a  fleet  of 
AFVs  that  will  in  turn  lead  to  the 
development  of  infrastructure  to 
support  alternative  fuel  use. 
Manufacturers  currently  offer  up  to  a 


million  new  FFVs  each  year.  Other 
AFVs  are  available  in  significantly 
lower  numbers,  generally  on  the  order 
of  10,000  per  year. 

DOE  is  concerned  that  if  it  adopts  a 
requirement  for  private  and  local 
government  fleets  to  acquire  AFVs, 
there  may  not  be  an  adequate  supply  of 
suitable  AFVs  available.  The  niunber  of 
AFVs  that  likely  would  be  acquired 
under  a  private  and  local  government 
fleet  mandate  are,  in  DOE's  view  and 
based  on  the  comments  it  has  received, 
insufficient  to  create  the  market  demand 
that  would  cause  manufacturers  to  build 
sufficient  numbers  of  AFVs,  suitable  for 
the  covered  fleets,  at  affordable  prices. 
Under  the  existing  State  government 
and  alternative  fuel  provider  fleet 
programs,  DOE  has  been  obliged  to 
provide  exemptions  to  a  number  of 
fleets  that  are  unable  to  acquire  AFVs 
that  meet  their  business  needs.  Unless 
automakers  significantly  expand  their 
current  offerings  of  AFVs,  DOE  likely 
would  be  forced  to  process  and  approve 
thousands  of  exemption  requests  each 
year. 

Because  EPAct  expressly  prohibits 
DOE  from  mandating  the  production  of 
AFVs  or  to  specify  the  types  of  AFVs 
that  are  made  available,  there  is  little 
that  DOE  can  do,  outside  of  the 
voluntary  efforts  already  underway  with 
vehicle  manufacturers,  to  ensure  that 
adequate  supplies  suitable  of  AFVs 
would  be  available. 

Alternative  Fuel  Costs  and  Alternative 
Fuel  Use 

At  the  present  time,  the  cost  of  some 
alternative  fuels  (such  as  biofuels) 
exceeds  the  cost  of  conventional  motor 
fuel,  and  it  is  reasonable  to  assume  that, 
absent  changes  in  technology,  in  the 
supply  of  petroleum,  or  in  policy  as 
established  by  law,  the  price  differential 
will  continue  and  will  influence  fleet 
owners  and  operators  for  the  foreseeable 
future.  The  likely  effect  of  the  price 
differential  is  predictable  in  light  of 
DOE's  experience  in  administering  the 
State  government  fleet  requirement 
program  under  section  507(o)  of  EPAct. 
Most  State  government  fleets  are 
acquiring  significant  numbers  of  FFVs 
and  operating  them  lawfully  using 
conventional  motor  fuels.  Although  this 
practice  in  part  may  be  a  function  of 
lack  of  infrastructure,  the  fuel  cost 
differential  of  ethanol  is  probably  a 
significant  contributing  factor.  There  is 
no  reason  to  assume  that  the  result 
would  be  any  different — and  substantial 
reason  to  believe  that  the  result  would 
be  exactly  the  same — if  DOE  were  to 
impose  a  private  and  local  government 
fleet  requirement  program  under  section 
507(e). 


Discussion  of  Previous  Proposals 

DOE  considered  but  ultimately  has 
decided  not  to  propose  a  Fleet  Rewards 
or  Replacement  Fuel  Program,  or  any  of 
the  tax  credit,  tax  incentive,  or  other 
programs  discussed  in  the  earlier  stages 
of  this  rulemaking  proceeding.  Many 
commenters  supported  these  concepts, 
but  few  offered  any  arguments  that  DOE 
had  authority  to  implement  such 
programs  under  section  507(e).  On  the 
other  hand,  a  number  of  comments  did 
question  whether  DOE  had  sufficient 
legal  authority  to  promulgate  or 
implement  them.  DOE  believes  it  has  no 
legal  authority  under  EPAct  to 
promulgate  the  tax  credit  and  tax 
incentive  programs  that  were  discussed 
by  DOE  and  conunenters,  and  believes 
it  is  doubtful  DOE  has  authority  to 
promulgate  the  other  types  of  incentive 
programs  discussed. 

One  advantage  of  the  Fleet  Rewards 
program  was  that- it  did  not  require  fuel 
use,  so  it  was  not  an  explicit  fuel  use 
requirement;  it  would  have  allowed  fuel 
use  credits  to  be  used  instead  of 
requiring  vehicle  acquisitions. 
Therefore,  the  program  would  not  have 
been  an  explicit  fuel  use  mandate, 
which  DOE  believes  it  has  no  authority 
to  promulgate.  Even  so,  DOE  still  has 
serious  doubt  about  its  authority  to 
adopt  such  a  progreim  under  section  507 
because  EPAct  only  provides  credits  for 
vehicle  acquisitions.  Specifically,  EPAct 
section  508  sets  forth  a  detailed 
crediting  system,  but  allows  credits  to 
be  earned  only  for  AFV.acquisitions,  not 
fuel  use  or  some  other  action.  Moreover, 
even  if  DOE  did  have  authority  to 
provide  credits  for  fuel  use,  DOE 
believes  that  there  would  be  little 
incentive  for  most  fleets  to  choose  this 
option,  since  they  could  comply  by 
acqufring  FFVs  that  have  little  or  no 
incremental  cost,  and  could  operate 
them  on  gasoline. 

In  any  event,  a  Fleet  Rewards  or 
Replacement  Fuel  Program  would  be  of 
little  use  imless  it  was  accompanied  by 
a  mandate  for  vehicle  acquisitions  or 
fuel  use;  those  programs  would  be 
alternative  methods  to  comply  with  the 
mandates.  Because  DOE  is  proposing  to 
determine  that  a  private  and  local 
government  program  is  not  "necessary" 
and  thus  cannot  and  should  not  be 
promulgated,  there  is  no  reason  or  need 
for  DOE  to  consider  or  propose  adopting 
a  Fleet  Rewards  or  Replacement  Fuel 
Program  in  this  notice.  Furthermore, 
coupling  a  Fleet  Rewards  or 
Replacement  Fuel  Program  with  a 
private  and  local  government  fleet  AFV 
acquisition  mandate  would  be 
extremely  unlikely  to  change 
significantly  the  amount  of  estimated 
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alternative  and  replacement  fuel  use  by 
covered  fleets  and  thus  would  not  alter 
the  analysis  described  above  as  to 
whether  a  fleet  program  is  "necessary." 
There  is  no  evidence  that  the  Fleet 
Rewards  or  Replacement  Fuel  Programs 
would  result  in  enough  fuel  use  to 
significantly  change  the  economics  and 
practicability  of  using  alternative  or 
replacement  fuels,  and  therefore  there  is 
no  evidence  that  such  programs  would 
affect  covered  fleets'  willingness  or 
ability  to  use  alternative  or  replacement 
fuels  to  any  appreciable  degree. 

Summary  of  Determination 

For  the  reasons  stated  in  this  part  of 
the  SUPPLEMENTARY  INFORMATION,  DOE 
proposes  to  determine  that  a  private  and 
local  government  fleet  requirement  rule 
under  sections  507(e)  and  (g)  of  EPAct 
is  not  "necessary,"  and  therefore  should 
not  be  imposed.  Such  a  mandate  would 
make  no  appreciable  contribution  (less 
than  0.2  to  0.8  percent  of  on-highway 
motor  fuel  use)  toward  achievement  of 
the  2010  replacement  fuel  goal  in  EPAct 
section  502  or  a  revised  goal,  and  even 
this  extremely  small  contribution  is 
highly  uncertain.  As  a  result,  DOE 
cannot  make  either  of  the  two 
determinations  set  forth  in  section 
507(e),  both  of  which  must  be 
determined  in  the  affirmative  before  a 
private  and  local  government  fleet 
requirement  program  can  be  determined 
to  be  "necessary"  and  thus 
implemented.  At  this  time,  DOE  cannot 
determine  that  the  2010  replacement 
fuel  goal  in  EPAct  (or  a  revised  goal)  is 
not  expected  to  be  achieved  "without 
such  a  fleet  requirement  program,"  or 
that  the  replacement  fuel  goal  can  be 
achieved  "through  implementation  of 
such  a  fleet  requirement  program"  in 
combination  with  other  means. 

First,  there  are  the  limitations  in 
EPAct  itself,  which  include:  (1) 
Limitations  on  the  coverage  of  a  private 
and  local  government  fleet  requirement 
program  to  only  certain  light-duty 
vehicle  fleets;  (2)  procedures  allowing 
case-by-case  exemptions;  and  (3)  DOE's 
lack  of  authority  to  require  alternative  or 
replacement  fuel  use  or  to  create  an 
effective  substitute  regidatory  program. 
Second,  even  if  DOE  imposed  AFV 
acquisition  requirements,  market 
conditions  will  encovuage  covered  fleets 
to  file  petitions  seeking  modification 
and/ or  suspension  of  the  entire  fleet 
requirement  program  and/or  its 
application  to  specific  fleets  and 
vehicles.  Those  conditions,  which  are 
likely  to  persist  for  the  foreseeable 
future,  are:  (1)  Lack  of  an  alternative 
fuel  infrastructure;  (2)  unavailability  of 
suitable  AFVs;  and  (3)  high  alternative 


fuel  costs  (for  certain  fuels)  relative  to 
the  costs  of  conventional  motor  fuels. 
On  the  basis  of  the  foregoing,  DOE 
today  proposes  to  determine  that  a 
private  and  local  government  fleet 
requirement  program  is  not  "necessary" 
under  the  standards  set  forth  in  EPAct 
section  507(e)  and  therefore  cannot  and 
should  not  be  promulgated. 

C.  Determination  for  Fleet  Requirements 
Covering  Urban  Transit  Bus  Option  and 
Law  Enforcement  Vehicles 

Section  507{k)(l)  of  EPAct  provides  in 
relevant  part:  "If  the  Secretary 
determines,  by  rule,  that  the  inclusion 
of  fleets  of  law  enforcement  motor 
vehicles  in  the  fleet  requirement 
program  established  under  subsection 
(g)  would  contribute  to  achieving  the 
[replacement  fuel]  goal  described  in 
section  502(b)(2)(B)  *   *   *  and  the 
Secretary  finds  that  such  inclusion 
would  not  hinder  the  use  of  the  motor 
vehicles  for  law  enforcement  piuposes, 
the  Secretary  may  include  such  fleets  in 
such  program*   *   *."  (emphasis 
added).  Section  507(k)(2)  contains 
similar  language  with  regard  to  new 
vuban  buses.  42  U.S.C.  13257(k)(l)  and 

(2). 

DOE  considered  whether  to  interpret 
section  507(k)  to  mean  that  law 
enforcement  vehicle  fleets  and  lu-ban 
buses  must  be  considered  in  making  a 
determination  under  section  507(e)  and 
(g)  as  to  whether  a  private  and  local 
government  fleet  acquisition  mandate 
program  is  "necessary"  or,  alternatively, 
whether  a  rulemaking  to  consider 
whether  law  enforcement  fleets  and 
lutian  buses  should  be  covered  by  a  fleet 
acquisition  mandate  only  may  follow 
completion  of  a  rulemaking  under 
section  507(e)  and  (g)  that  determines  a 
private  and  local  govenunent  fleet 
acquisition  program  is  "necessary"  and 
that  promulgates  such  a  program.  In 
DOE'S  view,  EPAct  prohibits  DOE  from 
considering  law  enforcement  vehicle 
fleets  when  making  the  "necessary" 
determination  imder  sections  507(e)  and 
(g)  because  such  fleets  are  specifically 
excluded  from  the  statutory  definition 
of  the  term  "fleet"  (42  U.S.C.  13211(9)). 
Similarly,  it  is  DOE's  view  that  EPAct 
prohibits  DOE  from  considering  urban 
buses  when  making  the  "necessary" 
determination  under  sections  507(e)  and 
(g)  because  the  statutory  definition  of 
the  term  "fleet"  is  limited  to  "light  duty 
vehicles"  which  are  vehicles  no  more 
.than  8,500  lbs.  GVWR,  and  under  the 
definition  of  "urban  bus"  referenced  in 
section  507(k)  and  contained  in  40  CFR 
86.093-2,  most  urban  buses  woiUd  not 
qualify  as  light  duty  vehicles. 

Furthermore,  sections  507(k)(l)  and 
(2)  specifically  refer  to  "the  fleet 


requirement  program  established  under 
subsection  (g)."  In  DOE's  view,  the 
better  interpretation  of  section  507(g}  is 
that  it  did  not  in  and  of  itself 
"estabUsh"  a  fleet  requirement  program. 
That  section  merely  sets  forth  a  vehicle 
acquisition  schedule  that,  in  order  to 
have  any  applicability  or  force  at  all, 
must  be  implemented  by  DOE  with  a 
rule  promulgated  pursuant  to  a 
determination  under  section  507(e)  that 
a  private  and  local  government  fleet  rule 
is  "necessary."  As  a  result,  in  order  for 
section  507(k)  to  come  into  operation,  a 
private  and  local  government  fleet 
program  first  must  be  "established"  by 
DOE  pursuant  to  the  authority  in 
sections  507(e)  and  (g).  Although  it  is 
perhaps  arguable  that  subsection  (k) 
could  be  construed  to  merely  refer  to 
subsection  (g)  without  the  necessity  for 
DOE  to  have  first  acted  to  establish  a 
private  and  local  fleet  program  under 
sections  507(e)  and  (g),  this  alternative 
interpretation  is  not  as  reasonable  as 
DOE's  interpretation  in  view  of  the  text 
of  the  statutory  definition  of  "fleet"  and 
the  use  of  that  term  in  subsection  (g). 

Moreover,  in  DOE's  view,  this 
alternative  interpretation  is  xmdesirable 
as  a  matter  of  policy.  First  of  all,  with 
respect  to  urb^  transit  buses,  during 
the  earlier  stages  of  this  ruJemaking 
some  commenters  argued  that  an  AFV 
acquisition  mandate  should  not  be 
imposed  on  urban  transit  buses  because 
the  buses  and  their  riders  already  were 
reducing  petroleum  consumption  by  the 
fact  the  riders  were  not  using  their 
personal  cars.  These  commenters  argued 
that  imposing  an  AFV  acquisition 
mandate  could  raise  the  cost  of  riding 
an  urban  transit  bus,  which  could  then 
reduce  ridership  and  actually  increase 
petroleum  consumption  by  causing 
riders  to  return  to  driving  their  cars. 
DOE  agrees  with  these  concerns. 

Second,  and  with  respect  to  law 
enforcement  vehicles,  EPAct  already 
expresses  a  policy  that  such  vehicles 
should  not  be  considered  "fleets."  DOE 
believes  that,  as  a  matter  of  policy,  it 
should  not  seek  to  impose  mandates  on 
law  enforcement  authorities  until  a 
mandate  first  was  extended  to  other 
local  govenunental  fleets,  both  because 
the  numbers  are  insufficient  to 
appreciably  change  the  overall  analysis 
of  the  necessity  or  desirability  of  a 
private  and  local  government  fleet 
mandate  program,  and  because 
commenters  generally  did  not  support 
imposing  mandates  on  such  fleets. 
Therefore,  on  the  basis  of  the  foregoing, 
today's  rulemaking  notice  does  not 
address  law  enforcement  fleets  and 
urban  buses  under  section  507(k). 


10342 


Federal  Register / Vol.  68,  No.  42 /Tuesday.  March  4,  2003 / Proposed  Rules 


IV.  Whether  To  Modify  Replacement 
Fuel  Goal 

DOE  has  decided  not  to  propose 
modification  of  the  2010  replacement 
fuel  goal  of  30  percent  in  this  notice  of 
proposed  rulemaking.  As  noted  earlier, 
the  process  of  determining  whether  to 
adopt  a  regulatory  requirement  for 
private  and  local  fleets  depends  on 
whether  such  a  rule  is  "necessary"  to 
achieve  EPAct's  petroleum  replacement 
fuel  goals.  As  part  of  the  process  of 
evaluating  whether  to  propose  AFV 
acquisition  mandates  for  private  and 
local  government  fleets  pursuant  to 
EPAct  section  507,  DOE  reviewed  the 
replacement  fuel  goals  in  EPAct  section 
502  and  considered  whether  to  revise 
them,  but  decided  for  several  reasons 
that  it  would  not  propose  any  such 
modifications. 

First  of  all,  EPAct  does  not  require 
DOE  to  revise  the  petroleum 
replacement  fuel  goal  in  order  for  DOE 
to  determine  whether  a  private  and  local 
government  fleet  rule  is  "necessary." 
Although  section  507(e)(2)  permits  DOE 
to  modify  the  replacement  fuel  goal  in 
the  context  of  making  a  private  and 
local  government  fleet  determination, 
the  statute  does  not  require  the  goals  to 
be  modified.  • 

Second,  DOE  believes  it  would  not 
promote  the  right  incentives  or  actions 
to  propose  modifications  to  the  2010 
replacement  fuel  goal  at  this  time. 
Congress  in  1992  created  by  statute  (in 
EPAct  section  502(b)(2))  an  initial 
national  goal  of  using  replacement  fuels 
for  at  least  10  percent  of  motor  fuel  used 
in  the  United  States  in  2000,  and  a  long- 
term  goal  of  at  least  30  percent  in  2010, 
on  a  petroleum  fuel  energy  equivalent 
basis.  EPAct's  legislative  history  does 
not  explain  why  Congress  chose  these 
particular  goals  and  dates,  nor  does  it 
provide  any  analysis  supporting  them. 
However,  and  in  light  of  the  overall 
purposes  of  EPAct,  DOE  believes  that 
Congress  set  these  particular  goals  to 
establish  aggressive  aspirational 
petroleum  reduction  targets  for  the 
Federal  government  and  the  public. 
Congress  apparently  intended  to 
encourage  action  that  would 
aggressively  advance  the  availability 
and  use  of  replacement  fuels.  DOE 
believes  that  the  goals  as  set  in  EPAct 
were  intended  to  encourage  actions  that 
would  lead  to  significant  increases  in 
replacement  fuel  use. 

Since  EPAct's  enactment  in  late  1992, 
the  Federal  government  has       • 
implemented  a  number  of  regulatory 
and  voluntary  programs  in  an  effort  to 
increase  the  use  and  availability  of 
replacement  fuels.  These  programs  are 
discussed  in  more  detail  in  the 


Introduction  section  of  this 
SUPPLEMENTARY  INFORMATION.  While 
these  programs  have  had  a  favorable 
impact  on  the  environment  and  on  the 
use  of  alternative  fuels  and  replacement 
fuels,  these  programs  have  not  had  the 
desired  effect  of  greatly  increasing  the 
availability  or  use  of  alternative  and 
replacement  fuels,  or  of  causing  the  use 
of  replacement  fuels  to  become  a  viable 
alternative,  on  a  large-scale  basis,  to  the 
use  of  petroleum-based  fuels  in 
vehicles.  The  result  is  that  although  the 
use  of  replacement  and  alternative  fuels 
has  increased  since  1992.  the  overall  use 
of  these  fuels  relative  to  total  petroleum 
consumption  remains  relatively  small. 
In  1992,  replacement  fuels  accounted 
for  slightly  less  than  2  percent  of  total 
motor  fuel  consumption;  by  2001 , 
replacement  fuels  accounted  for  less 
than  3  percent.  See  Transportation 
Fuels  2000  at  Table  10.  Thus,  to  date, 
very  little  progress  has  been  made 
toward  achieving  the  aggressive  goals 
established  by  EPAct  and  little  progress 
will  be  made  in  the  future  without 
major  new  initiatives. 

At  the  same  time,  DOE  takes  note  of 
the  fact  that'Congress  is  widely 
expected  to  take  up  comprehensive 
legislation  that  may  significantly  affect 
our  nation's  energy  futiire  and  may  bear 
importantly  not  only  on  the 
achievability  of  the  current  gods  but 
also  on  what  any  potential  revised  goals 
might  be.  Moreover,  the  President  and 
DOE  have  proposed  bold  initiatives  to 
dramatically  increase  the  availability, 
use  and  commercial  viability  of 
replacement  fuels  in  the  transportation 
sector.  DOE's  primary  efforts  are 
focused  on  the  long-term  goal  of 
developing  the  technology  and 
infrastructure  to  allow  hydrogen  to 
become  a  key  motor  vehicle  fuel.  These 
efforts,  if  fully  supported  with  necessary 
enabling  legislation  and  funding  as  DOE 
has  proposed,  offer  the  potential  to 
achieve  the  long  term  goal  of  replacing 
petroleum  as  the  primary  transportation 
fuel. 

In  light  of  the  momentum  that  these 
various  efforts  are  engendering;  in  light 
of  what  DOE  understands  to  be  the 
principal  purpose  of  EPAct's 
replacement  goals  in  section  502(b)(2) — 
to  encourage  policymakers,  industry 
and  the  public  to  engage  in  aggressive 
action  to  expand  the  use  off  alternative 
and  replacement  fuels;  and  in  light  of 
the  likelihood  of  consideration  and 
enactment  of  new  legislation  by  this 
Congress  that  would  have  significant 
bearing  on  these  issues.  DOE  has 
concluded  that  it  should  not  make  a 
determination  under  EPAct  concerning 
the  achievability  of  the  2010  goals  at 
this  time.  Therefore  DOE  is  not  at  this 


time  proposing  to  change  the  2010 
replacement  fuel  goal  set  forth  in  EPAct 
section  502(b)(2).  DOE  will  continue  to 
evaluate  this  issue  and  may  in  the 
future,  if  it  considers  appropriate, 
review  and  modify  the  2010 
replacement  fuel  goal  pursuant  to  its 
authority.in  EPAct  Title  V. 

V.  Opportunity  for  Public  Comment 

A.  Participation  in  Rulemaking 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
comments  with  respect  to  the  subject  set 
forth  in  this  notice  and  the  proposals 
made  by  DOE.  DOE  encourages  the 
maximum  level  of  public  participation 
possible  in  this  proceeding.  Individual 
consumers,  representatives  of  consiuner 
groups,  manufacturers,  associations, 
coalitions.  States  or  other  government 
entities,  emd  others  are  urged  to  submit 
written  comments  on  the  proposal.  DOE 
also  encourages  interested  persons  to 
participate  in  the  public  hearing 
announced  at  the  begiiming  of  this 
notice.  Whenever  applicable,  full 
supporting  rationale,  data  and  detailed 
cmalyses  should  also  be  submitted. 

B.  Written  Comment  Procedures 

Written  comments  (eight  copies) 
should  be  identified  on  the  outside  of 
the  envelope,  and  on  the  comments 
themselves,  with  the  designation: 
"Alternative  Fuel  Transportation 
Program:  Private  and  Local  Government 
Fleet  Determination.  NOPR.  Docket 
Number  EE-RM-FCVT-03-001  "  and 
must  be  received  by  the  date  specified 
at  the  beginning  of  this  notice.  In  the 
event  any  person  wishing  to  submit 
written  comments  and  cannot  provide 
eight  copies,  alternative  arrangements 
can  be  made  in  advance  by  calling  Mr. 
Dana  O'Hara  at  (202)  586-9171. 
Additionally.  DOE  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  Electronic  copies 
should  be  e-mailed  to 
regulatory_info@afdc.nrel  gov.  DOE  is 
currently  using  Corel  WordPerfect  or 
Microsoft  Word. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  notice  of  proposed  rulemaking  and 
other  relevant  information  will  be 
considered  by  DOE  before  final  action  is 
taken  on  the  proposal.  All  comments 
submitted  will  be  made  available  in  the 
electronic  docket  set  up  for  this 
rulemaking.  This  docket  will  be 
available  on  the  World  Wide  Web  at  the 
following  address — http:// 
www.  ott.  doe.gov/epact/ 
private Jleets.shtml.  Pursuant  to  the 
provisions  of  10  CFR  1004.1.  anyone 
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submitting  information  or  data  that  he 
or  she  believes  to  be  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  one  complete  copy  of  the 
docimient,  as  well  as  seven  (7)  copies, 
if  possible,  from  which  the  information 
has  been  deleted.  DOE  will  make  a 
determination  as  to  the  confidentiality 
of  the  information  and  treat  it 
accordingly. 

C.  Public  Hearing  Procedures 

The  time  and  place  of  the  public 
hearing  are  set  forth  at  the  beginning  of 
this  notice.  DOE  invites  any  person  who 
has  an  interest  in  this  proceeding,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest,  to 
make  a  request  for  an  opportunity  to 
make  an  oral  presentation  at  the 
hearing.  Requests  to  speak  should  be 
sent  to  the  address  or  phone  number 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  should  be  received  by 
the  time  specified  in  the  DATES  section 
of  this  notice. 

The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceeding  and.  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  the  group  or  class  of 
persons  that  has  such  an  interest.  The 
person  also  should  provide  a  phone 
number  where  he  or  she  may  be  reached 
during  the  day.  Each  person  selected  to 
speak  at  the  public  hearing  will  be 
notified  as  to  the  approximate  time  that 
he  or  she  will  be  speaking.  A  person 
wishing  to  speak  should  bring  ten 
copies  of  his  or  her  statement  to  the 
hearing.  In  the  event  any  person 
wishing  to  speak  at  the  hearing  cannot 
meet  this  requirement,  alternative 
arrangements  can  be  made  in  advance 
by  calling  Mr.  Dana  O'Hara,  at  (202) 
586-9171. 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  presentations,  and  to 
establish  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to  ten 
minutes,  or  based  on  the  number  of 
persons  requesting  to  speak. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  553  and 
section  501  of  the  Department  of  Energy 
Organization  Act.  (42  U.S.C.  7191).  At 
the  conclusion  of  all  initial  oral 
statements,  each  person  may.  if  time 
allows,  be  given  the  opportimity  to 
make  a  rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 


will  be  announced  by  the  Presiding 
Officer  at  the  hearing. 

If  DOE  must  cancel  the  hearing,  EKDE 
will  make  every  effort  to  publish  an 
advance  notice  of  such  cancellation  in 
the  Federal  Register.  Notice  of 
cancellation  will  also  be  given  to  all 
persons  scheduled  to  speak  at  the 
hearing.  The  hearing  may  be  canceled  in 
the  event  no  public  testimony  has  been 
scheduled  in  advance. 

VI.  Review  Under  Executive  Order 
12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Civil  Justice 
Reform.  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biu'den  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiu«  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  Agencies  to  review 
regulations  in  light  of  applicable 
standards  in  section  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  Executive  Order  12988  does  not 
apply  to  this  rulemaking  notice  because 
eJoE  is  not  proposing  any  regulations 
and  instead  is  proposing  to  determine 
that  regulations  are  not  "necessary" 
under  section  507(e)  and  (g)  of  EPAct. 

Vn.  Review  Under  Executive  Order 
12866 

This  proposed  regulatory  action  has 
been  determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  Regulatory  Planning  and 
Review.  See  58  FR  51735  (October  4, 
1993).  Accordingly,  today's  action  was 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA).  A  draft  of 


today's  action  and  any  other  documents 
submitted  to  OIRA  for  review  are  a  part 
of  the  rulemaking  record  and  are 
available  for  public  review  as  provided 
in  the  ADDRESSES  section  of  this  notice 
of  proposed  rulemaking. 

Vm.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354.  5  U.S.C.  601- 
612.  requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  rule  that  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  negative 
determination  under  EPAct  section 
507(e)  would  not  result  in  compliance 
costs  on  small  entities.  Therefore,  DOE 
certifies  that  today's  proposed 
determination  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 

K.  Review  Under  the  Paperwork 
Reduction  Act 

Because  DOE  has  proposed  not  to 
promulgate  requirements  for  private  and 
local  government  fleets,  no  new  record 
keeping  requirements,  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.,  would  be  imposed  by 
today's  regulatory  action. 

X.  Review  Under  the  National 
Environmental  Policy  Act 

The  proposed  rule  would  determine 
that  a  regulatory  requirement  for  the 
owners  and  operators  of  certain  private 
and  local  government  light-duty  vehicle 
fleets  to  acquire  alternative  fueled 
vehicles  would  make  no  appreciable 
contribution  to  actual  achievement  of 
the  replacement  fuel  goal  in  EPAct  or  a 
revised  goal,  and  therefore  is  not 
"necessary"  under  EPAct  section  507(eJ. 
The  "to  its  achievement.  The  negative 
determination  regarding  the  necessity 
for  a  fleet  requirement  program  would 
not  require  any  government  entity  or 
any  member  of  die  public  to  act  or  to 
refrain  from  acting.  Accordingly.  IX)E 
has  determined  that  its  proposed 
determination  is  covered  under  the 
Categorical  Exclusion  found  at 
paragraph  A.5  of  Appendix  A  to  Subpart 
D.  10  CFR  Part  1021,  which  applies  to 
nUemakings  interpreting  or  amending 
an  existing  rule  or  regulation  that  does 
not  change  the  environmental  effect  of 
the  rule  or  regulation  being  interpreted 
or  amended. 

XI.  Review  Under  Executive  Order 
13132 

Executive  Order  13132,  Federal  ism, 
64  FR  43255  (August  4. 1999),  imposes 
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certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  proposed  determination  and  has 
determined  that  it  would  not  preempt 
State  law  and  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

XII.  Review  of  Impact  on  State 
Governments — Economic  Impact  on 
States 

Section  1(b)(9)  of  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
58  FR  51735  (September  30,  1993), 
established  the  following  principle  for 
agencies  to  follow  in  rulemakings: 
"Wherever  feasible,  agencies  shall  seek 
views  of  appropriate  State,  local,  and 
tribal  officials  before  imposing 
regulatory  requirements  that  might 
signiflcantly  or  uniquely  affect  those 
governmental  entities.  Each  agency  shall' 
assess  the  effects  of  Federal  regulations 
on  State,  local,  and  tribal  governments, 
including  speciflcally  the  availability  of 
resources  to  carry  out  those  mandates, 
and  seek  to  minimize  those  burdens  that 
uniquely  or  significantly  affect  such 
governmental  entities,  consistent  with 
achieving  regulatory  objectives.  In 
addition,  agencies  shall  seek  to 
harmonize  Federal  regulatory  actions 
with  regulated  State,  local  and  tribal 
regulatory  and  other  governmental 
functions." 

Because  DOE  is  proposing  to 
determine  that  a  private  and  local 
government  fleet  AFV  program  is  not 
"necessary"  under  section  507(e)  and 
therefore  is  not  proposing  the 
promulgation  of  such  a  program,  no 
significant  impacts  upon  State  and  local 
governments  are  anticipated.  The 
position  of  State  fleets  currently  covered 
under  the  existing  EP Act  fleet  program 
is  unchanged  by  this  action.  Before 
reaching  these  conclusions,  DOE  sought 
and  considered  the  views  of  State  and 
local  officials.  DOE's  efforts  in  this 
regard  are  discussed  above  in  the 
portion  of  this  SUPPLEMENTARY 
INFORMATION  describing  the  workshops 


DOE  conducted  on  various  options  for 
implementing  a  fleet  program. 

Xin.  Review  of  Unfunded  Mandates 
Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  Public  Law  104-4, 
requires  each  Federal  agency  to  assess 
the  effects  of  Federal  regulatory  actions 
on  State,  local  and  tribal  governments 
and  the  private  sector.  The  Act  also 
requires  a  Federal  agency  to  develop  an 
effective  process  to  permit  timely  input 
by  elected  ofHcials  on  a  proposed 
"significant  intergovernmental 
mandate,"  and  requires  an  agency  plan 
for  giving  notice  and  opportunity  for 
timely  input  to  potentially  affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  On  March  18, 1997,  DOE 
published  in  the  Federal  Register  a 
statement  of  policy  on  its  process  for 
intergovernmental  consultation  under 
)he  Act  (62  FR  12820).  The  notice  of 
proposed  rulemaking  published  today 
does  not  propose  or  contain  any  Federal 
mandate,  so  the  requirements  of  the 
Unfunded  Mandates  Reform  Act  do  not 
apply. 

XrV.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  1999 

Section  654  of  the  Treasiuy  and 
General  Government  Appropriations 
Act,  1999,  Public  Law  105-277,  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well-being.  Today's  notice  of.proposed 
rulemaking  and  proposed  determination 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

XV.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  2001 

The  Treasury  and  General 
Government  Appropriations  Act,  2001 
(44  U.S.C.  3516,  note)  provides  for 
agencies  to  review  most  disseminations 
of  information  to  the  public  under 
guidelines  established  by  each  agency 
pursuant  to  general  guidelines  issued  by 
OMB.  OMB's  guidelines  were  published 
at  67  FR  8452  (February  22,  2002).  and 
DOE's  guidelines  were  published  at  67 
FR  62446  (October  7.  2002).  DOE  has 
reviewed  today's  notice  under  the  OMB 
and  DOE  guidelines,  and  has  concluded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 


XVI.  Review  Under  Executive  Order 
13175 

Under  Executive  Order  13175 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  65  FR 
67249  (November  9,  2000),  DOE  is 
required  to  consult  with  Indian  tribal 
officials  in  development  of  regulatory 
policies  that  have  tribal  implications. 
Today's  notice  and  proposed 
determination  would  not  have  such 
implications.  Accordingly,  Executive 
Order  13175  does  not  apply  to  this 
notice  and  proposed  determination. 

XVn.  Review  Under  Executive  Order 
13045 

Executive  Order  1 3045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  62  FR  19885 
(April  23,  1997)  contains  special 
requirements  that  apply  to  certain 
rulemakings  that  are  economically 
significant  under  Executive  Order 
12866.  Today's  action  is  not 
economically  significant.  Accordingly, 
Executive  Order  13045  does  not  apply 
to  this  rulemaking. 

XVni.  Review  Under  Executive  Order 
13211 

Executive  Order  13211  (Actions      ' 
Concerning  Regulations  That 
Significantly  Affect  Energy,  Supply, 
Distribution,  or  Use),  66  FR  28355  (May 
22,  2001)  requires  preparation  and 
submission  to  OMB  of  a  Statement  of 
Energy  Effects  for  significant  regulatory 
actions  under  Executive  Order  1 2866 
that  are  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  A 
determination  that  a  private  and  local 
government  fleet  AFV  acquisition 
program  is  not  "necessary"  under  EPAct 
section  507(e)  does  not  require  private 
and  local  government  fleets,  suppliers  of 
energy,  or  distributors  of  energy  to  do  or 
to  refrain  from  doing  anything.  Thus, 
although  today's  proposed  negative 
determination  is  a  significant  regiUatory 
action,  if  finalized  the  determination 
will  not  have  a  significant  adverse 
impact  on  the  supply,  distribution,  or 
use  of  energy.  Consequently,  DOE  has 
concluded  there  is  no  need  for  a 
Statement  of  Energy  Effects. 

Issued  in  Was,hington,  DC,  on  February  26, 
2003. 

David  K.  Carman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  4,  2003 

INTERIOR  DEPARTMENT     . 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

West  Virginia;  correction; 
published  3-4-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 
USDA  "Produced  From" 

grademark  requirements; 
.    comments  due  by  3-10- 
03;  published  1-9-03  [FR 
03-00369] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
California;  comments  due 
by  3-14-03;  published 
1-13-03  [FR  03-00573] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantir>e, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  3-11-03;  published 
1-10-03  [FR  03-00491) 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination: 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 
AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Loan  and  purchase  programs: 


Environmental  Quality 
Incentives  Program; 
comments  due  by  3-12- 
03;  published  2-10-03  [FR 
03-02642] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
(FR  03-00394] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3- IO- 
CS; published  1-9-03 
[FR  03-00394] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 

species;  pesticide  regulation; 

comments  due  by  3-10-03; 

published  1-24-03  [FR  03- 

01661] 
Fishery  conservation  and 

management:  , 

Alaslca;  fisheries  of 
Exclusive  Economic 
Zone — 
l-lalibut  and  groundfish; 

seabird  incidental  tal<e 

reduction;  comments 

due  by  3-10-03; 

published  2-7-03  [FR 

03-02805] 
Pollock;  comments  due  by 

3-13-03;  published  2-11- 

03  [FR  03-03378] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-13-03; 


published  2-26-03  [FR 

03-04440] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-13-03; 

published  2-26-03  [FR 

03-04439] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-14-03; 

published  2-27-03  (FR 

03-04566] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-10-03; 

published  2-21-03  [FR 

03-04138] 
Marine  mammals: 
Findings  on  petitions,  etc. — 
Alaska  transient  killer 

whales;  designation  as 

depleted;  comments 

due  by  3-10-03; 

published  1-24-03  [FR 

03-01650] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Electric  utilities  (Federal  Power 
Act): 

Transmission  grid;  effk:ient 
operation  and  expansion; 
pricing  polk:y;  comments 
due  by  3-13-03;  published 
1-27-03  (FR  03-01699] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Industrial/commercial/ 
institutional  boilers  and 
process  heaters; ' 
comments  due  by  3-14- 
03;  published  1-13-03  (FR 
03-00085] 
Plywood  and  composite 
wood  products;  comments 
due  by  3-10-03;  published 
1-9-03  [FR  03-00084] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Clean  Air  Act;  altemate 
permit  program 
approvals — 

Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  (FR  03-00119] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Clean  Air  Act;  altemate 
permit  program 
approvals — 

Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  (FR  03-00120] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  (FR  03-02540] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  (FR  03-02541] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  (FR  03-02941] 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  (FR  03-02938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  lmplementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  (FR  03-02939] 
Endangered  and  threatened 
species;  pestk;ide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  (FR  03- 
01661] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propanoic  acid  and  its 
cateium  and  sodium  salts; 
comments  due  by  3-14- 
03;  published  1-13-03  (FR 
03-00615], 
Water  programs: 
Water  quality  standards — 
Kentucky;  comments  due 
by  3-14-03;  putMished 
11-14-02  (FR  02-28922] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  networtt  earth 
stations  and  space 
stations;  rules  goveming 
Ik^nsing  and  spectrum 
usage;  streamlining  and 
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other  revisions; 
comments  due  by  3-10- 
03;  published  12-24-02 
[FR  02-32294] 

Radio  stations;  table  of 
assignments: 

Ohio;  comments  due  by  3- 
10-03;  published  2-5-03 
[FR  03-02667] 
Various  States;  comments 
due  by  3-10-03;  published 
2-5-03  [FR  03-02669] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debamient;  comments  due 
by  3-10-03;  published  1-8- 
03  (FR  03-00098] 

FEDERAL  RESERVE 
SYSTEM 

Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  (FR  03-00098] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Cardiovascular  devices — 
Arrhythmia  detector  and 
alann;  Class  III  to  Class 
II  reclassification; 
comments  due  by  3-13- 
03;  published  12-13-02 
[FR  02-31440] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 
Appraisals;  lender 
accountability; 
comments  due  by  3-14- 
03;  published  1-13-03  . 
(FR  03-00539] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
INTERIOR  DEPARTMENT 
Surface.  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  l>y 
3-13-03;  published  2-11- 
03  (FR  03-03365] 


,  North  Dakota;  comments 
due  by  3-13-03;  published 
2-11-03  (FR  03-03366] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Civil  penalties;  inflation 
adjustment;  assessment 
criteria  and  procedures; 
comments  due  by  3-12-03; 
published  2-10-03  [FR  03- 
03160] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  employment  safety 
and  health  standards: 
Fire  protection;  comments 
due  by  3-11-03;  published 
12-11-02  [FR  02-30405] 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 
Fiduciary  responsibility; 
automatic  rollovers; 
comments  due  by  3-10- 
03;  published  1-7-03  (FR 
03-00281] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  3-10-03;  published  2- 
10-03  [FR  03-03256] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Proxy  voting  policies  and 
records  disclosure  by 
registered  management 
investment  companies; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02951] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Great  Lakes  Pilotage 
regulations;  rates  update; 
comments  due  by  3-10-03; 
published  1-23-03  (FR  03- 
01461] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  certification: 
Flight  simulation  device; 
initial  and  continuing 
qualification  and  use 
requirements;  comments 


due  by  3-14-03;  published 
11-15-02  [FR  02-29067] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
3-14-03;  published  1-13- 
03  [FR  03-00050] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautk:a  S.A. 
(EMBRAER);  comments 
due  by  3-10-03;  putdished 
2-7-03  [FR  03-02783] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
comments  due  by  3-10- 
03;  published  1-8-03  (FR 
03-00330] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
General  Electric  Co.; 
comments  due  by  3-14- 
03;  published  1-13-03  (FR 
03-00331] 

Transportation 
department 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Hartzell  Propeller  Inc.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00226] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Pilatus  Aircraft,  Ltd.; 
comments  due  by  3-14- 
03;  published  2-7-03  (FR 
03-02994] 
Class  C  and  Class  D 
airspace;  comments  due  by 
3-13-03;  published  1-27-03 
(FR  03-01313] 
Class  E  airspace;  comments 
due  by  3-14-03;  published 
1-17-03  [FR  03-01130] 
Class  E  airspace;  conection; 
comments  due  by  3-14-03; 
published  1-29-03  [FR  C3- 
■   01130] 

Restricted  areas;  comments 
due  by  3-10-03;  published 
1-23-03  (FR  03-01476] 


VOR  Federal  airways  and  jet 
routes;  comments  due  by  3- 
10-03;  published  1-23-03 
[FR  03-01478] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 
Transportation  Equity  Act  lor 

21st  Century; 

implementation: 

Federal  Lands  Highway 
Program;  transportation 
planning  procedures  ar>d 
management  systems — 

Fish  and  WikJIife  Servrce 
and  Refuge  Roads 
Program;  comments 
due  by  3-10-03; 
published  1-8-03  [FR 
03-00104] 

Forest  Service  and  Forest 
Highway  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
(FR  03-00103] 

Indian  Affairs  Bureau  and 
Indian  Reservation 
'     Roads  Program; 

comments  due  by  3-10- 
03;  published  1-8-03 
(FR  03-00105] 

National  Pari(  Service  and 
Pat\i  Roads  and 
Parkways  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00102] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Temporary  trackage  rights 
exemption;  comments  due 
by  3-12-03;  published  2- 
10-03  [FR  03-03251] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Maritime  and  land 
transportation  security: 
Transportation  of  explosives 
from  Canada  to  U.S.  via 
commercial  motor  vehicle 
and  railroad  carrier; 
comments  due  by  3-10- 
03;  published  2-6-03  [FR 
03-03005] 

TREASURY  DEPARTMENT 
Alcohol,  TotMCCO  and 
Firearms  Bureau 

Alcohol;  viticultural  area 

designations: 

Russian  River  Valley.  CA; 
comments  due  by  3-10- 
03;  published  1.8-03  (FR 
03-00286] 


IV 
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TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Community  and  economic 
development  entities, 
community  development 
projects,  and  other  public 
welfare  Investments; 
comments  due  by  3-11-03; 
published  1-10-03  [FR  03- 
00362] 
Practice  and  procedure: 
Accountants  performing 
audit  sen/ices;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 
Portland,  ME;  port  limits 

extension;  comments  due 
-  by  3-10-03;  published  1-9- 
03  [FR  03-00432] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 


Accruals  and  allocations  due 
to  age  attainment, 
reductions;  and  cash 
balance  plans; 
nondiscrimination  cross- 
testing  rules  application; 
comments  due  by  3-13- 
03;  published  12-11-02 
[FR  02-31225] 
Hearing  location  and  date 
change;  comments  due 
by  3-13-03;  published 
1-17-03  [FR  03-01159] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 


have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 

S.  141/P.L.  108-8 

To  improve  the  calculation  of 
the  Federal  subsidy  rate  with 
respect  to  certain  small 
business  loans,  and  for  other 


purposes.  (Feb.  25,  2003;  117 
Stat.  555) 

Last  List  February  24.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  niail 
notification  sen/ice  of  newly, 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  911  and  944 
[Docket  No.  FV03-911-1  PR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Termination  of  Marketing  Order 
and  Implementing  Rules  and 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  termination  order. 

SUMMARY:  This  final  rule  terminates  the 
marketing  order  covering  limes  grown 
in  Florida,  the  rules  and  regulations 
established  under  the  order,  and  the 
requirements  for  limes  imported  into 
the  United  States  that  are  shipp'ed  to  the 
fresh  market.  The  Department  of 
Agriculture  (USDA)  has  determined  the 
order  should  be  terminated  due  to  the 
results  of  a  recent  referendum  where 
growers  indicated  they  did  not  support 
the  continuance  of  the  program.  The 
termination  of  the  import  regulation  is 
required  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

EFFECTIVE  DATE:  March  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Specialist, 
Southeast  Marketing  Field  Office, 
Marketing  Order  A(hninistration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  799  Overlook  Drive,  Suite 
A,  Winter  Haven,  Florida  33884; 
telephone  (863)  324-3375,  Fax  (863) 
325-8793;  or  Anne  Dec,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,- 1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue.  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  under  the 
provisions  of  section  8c(16)(A)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act,"  and 
§§91 1.49(b)  and  911.64(d)  of  Marketing 
Order  No.  911,  regulating  the  handling 
of  limes  grown  in  Florida,  hereinafter 
referred  to  as  the  "order." 

This  final  rule  is  also  issued  under 
section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  conmiodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  USDA 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  cormection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefrom.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  distfict  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 


There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

This  rule  terminates  the  marketing 
order  covering  Florida  limes  and  the 
rules  afid  regulations  established  under 
the  ordef. 

The  order  has  been  in  effect  since 
1955.  It  authorizes  the  establishment  of 
grade,  size,  quality,  pack,  and  container 
requirements,  although  such 
requirements  have  not  been  in  effect  - 
since  February  2002.  The  order  also 
authorizes  production  and  marketing 
research  and  development.  The  program 
is  funded  by  assessments  imposed  on 
lime  hemdlers. 

Section  911.64(d)  of  the  order 
specifies  that  continuance  referenda 
must  be  conducted  among  lime 
producers  every  sixth  year  before  March 
31.  Therefore,  during  the  period  from 
September  9  to  September  28,  2002. 
USDA  conducted  a  referendum  among 
lime  growers  to  determine  if  they 
favored  continuation  of  their  program. 
The  referendum  order  provided  that 
USDA  would  consider  terminating  the 
provisions  of  the  order  if  less  than  two- 
thirds  of  the  number  of  growers  voting 
and  growers  of  less  than  two-thirds  of 
the  lime  volume  represented  in  the 
referendum  favored  continuance. 

Ballots  were  inailed  to  54  known  lime 
growers  in  Florida.  By  the  close  of  the 
voting  period,  11  valid  votes  had  been 
cast.  The  results  show  that  18.2  percent 
of  the  growers  voting,  who  produced 
57.73  percent  of  the  volume  represented 
in  the  referendum,  favored  continuation 
of  the  program.  The  order  failed  to  pass 
either  criteria  for  continuance, 
demonstrating  a  lack  of  producer 
support  needed  to  carry  out  the 
objectives  of  the  Act.  In  addition, 
effective  February  19,  2002  (67  FR 
6837),  grade,  size,  quality,  maturity, 
pack,  inspection,  assessment  collection, 
reporting,  and  other  requirements 
prescribed  under  the  order  as  specified 
in  §§911.110,  911.120.  911.130, 
911.131,  911.234,  911.311,  911.329,  and 
911.344  were  suspended.  Thus,  it  has 
been  determined  that  the  provisions  of 
the  order  no  longer  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Therefore,  pursuant  to  section 
8c(16)(A)  of  the  Act  and  §911.64  of  the 
order,  it  has  been  found  that  the  order 
provisions  should  be  terminatfed. 
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Section  8c(16)(A)  of  the  Act  requires 
USDA  to  notify  Congress  at  least  60 
days  before  terminating  a  Federal 
marketing  order  program.  Congress  was 
so  notified  on  November  6,  2002. 

Pursuant  to  §  911 .65  of  the  order,  the 
members  of  the  Lime  Administrative 
Committee  shall  serve  as  trustees  to 
conclude  and  liquidate  the  affairs  of  the 
committee. 

Section  8e  of  the  Act  provides  that 
whenever  certain  specified 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodities.  Since  this  rule 
terminates  the  lime  marketing  order  for 
domestically  produced  limes  and  the 
resultant  rules  and  regulations,  a 
corresponding  change  to  the  import 
regulations  must  also  be  made. 

In  addition,  effective  February  19, 
2002  (67  FR  6837),  grade,  size,  quality, 
maturity,  pack,  inspection,  assessment 
collection,  reporting,  and  other 
requirements  prescribed  under  the  order 
as  specified  in  §§911.110.  911.120, 
911.130,  911.131.  911.234.  911.311. 
911.329,  and  911.344  were  suspended. 

Consequently,  this  rule  removes 
§944.209. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  54  producers 
of  limes  in  the  production  area  and 
approximately  6  handlers  subject  to 
regulation  under  the  marketing  order.  In 
addition,  approximately  240  importers 
of  limes  are  subject  to  import 
regulations  and  will  be  impacted  by  this 
termination.  Small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
^d  small  agricultural  service  firms. 


which  include  handlers  and  importers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

The  average  f.o.b.  price  for  fresh  limes 
during  the  2000-01  season  was  around 
$14.75  per  bushel  and  total  shipments 
were  344,032  bushels  for  the  season. 
Using  this  price  and  total  volume  for  the 
season,  all  lime  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition.  The  majority  of  Florida 
lime  producers  may  also  be  classified  as 
small  entities. 

In  calendar  year  2000,  imports  of 
limes  totaled  9.7  million  bushels. 
Assuming  the  same  average  f.o.b.  price 
as  for  Florida  limes,  the  average 
importer  receives  gross  receipts  of  about 
$600,000.  Thus,  the  majority  of  lime 
importers  can  be  classified  as  small 
entities. 

This  final  rule  terminates  the 
marketing  order  covering  limes  grown 
in  Florida,  the  rules  and  regulations 
established  under  the  order,  and  the 
requirements  for  limes  imported  into 
the  United  States  that  are  shipped  to  the 
fresh  market.  USDA  has  determined  the 
order  should  be  terminated.  In  a  recent 
referendum,  growers  indicated  that  they 
did  not  support  the  continuance  of  the 
program. 

This  action  eliminates  program 
requirements  imposed  on  lime  handlers 
and  importers.  Minimum  grade,  size, 
maturity  and  quality  requirements  for 
limes  imported  into  the  United  States 
are  effective  under  §  944.209  (7  CFR 
944.209).  As  this  rule  terminates  the 
marketing  order  for  limes  and  the 
corresponding  regulations,  the  import 
regulations  for  limes  imported  into  the 
United  States  are  also  terminated.  All 
regulations  were  previously  suspended 
effective  February  19,  2002. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  being  terminated  by  this 
rule  were  approved  previously  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  No.  0581- 
0189.  Termination  of  the  order  is 
expected  to  reduce  the  total  annual 
reporting  burden  on  Florida  lime 
handlers  by  a  total  of  73.98  burden 
hours. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  final  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 


address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the  results 
of  a  recently  held  producer  referendum, 
it  is  hereby  found  that  the  lime 
marketing  order  and  the  rules  and 
regulations  in  effect  under  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act  and,  therefore,  are 
terminated. 

It  is  further  foimd  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  This  action 
relieves  restrictions  on  handlers  and 
importers  by  terminating  the 
requirements  of  the  lime  marketing 
order  and  the  lime  import  regulations; 
(2)  handlers  were  given  notice  of  this 
action  in  a  widely  distributed  press 
release  issued  on  November  5,  2002;  (3) 
a  final  rule  was  published  in  the 
Federal  Register  on  February  14,  2002. 
sus|fending  all  regulations  from 
February  19.  2002  through  February  24, 
2003;  and  (4)  no  useful  purpose  would 
be  served  by  delaying  the  effective  date. 

List  of  Subjects 

7  CFR  Part  911 

Limes.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit.  Grapes.  Imports.  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  601-674.  7  CFR  Parts  911  and 
944  are  amended  as  follows: 

PART  911— [REMOVED] 

1.  Part  911  is  removed. 

PART  944— FRUITS;  IMPORT 
REGULATION 

§944.209    [Removed] 

2.  Section  944.209  is  removed. 
§944.350    [Amended] 

3.  In  §944.350.  the  word  "limes."  is 
removed  in  the  section  heading  and 
each  place  it  appears  in  the  section. 
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§944.400    [Amended] 

4.  hi  §  944.400.  the  word  "limes."  is 
removed  in  the  section  heading  and 
each  place  it  appears  in  the  section. 

Dated:  February  26.  2003. 
A.|.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-5080  Filed  3-4-03;  8:45  am] 
BILUNQ  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  984 

[Docket  No.  FV02-984-1  RR] 

Walnuts  Grown  in  California; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
flnal  rule  which  decreased  the 
assessment  rate  established  for  the 
Walnut  Marketing  Board  (Board)  for  the 
2002-03  and  subsequent  marketing 
years  from  $0.0124  to  $0.0120  per 
kemelweight  pound  of  assessable 
walnuts.  The  decreased  assessment  rate 
should  generate  sufficient  income  to 
meet  the  Board's  2002-03  anticipated 
expenses  of  $2,970,000.  The  lower 
assessment  rate  is  due  to  a  reduced 
budget  that  is  about  5  percent  less  than 
last  year's  budget.  The  Board  locally 
administers  the  marketing  order  (order) 
which  regulates  the  handling  of  walnuts 
grown  in  California.  Authorization  to 
assess  walnut  handlers  enables  the 
Board  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  marketing  year  runs 
from  August  1  through  July  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  April  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli.  Marketing  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist. 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Braiich,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue  SW,  Stop  0237, 


Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue  SW,  Stop  0237.  Washington  DC 
20250-0237;  telephone:  (202)  720-2491, 
Fax:  (202)  720-6938.  or  e-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984.  both  as  amended,  (7 
CFR  part  984).  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866! 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  meuketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  on  August  1.  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  or  policies, 
unless  they  present  an  frreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exernpted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Board  for  the  2002-03  and  subsequent 
marketing  years  fttjm  $0.0124  to  $0.0120 


per  kemelweight  pound  of  assessable 
walnuts. 

The  California  Walnut  marketing 
order  provides  authority  for  the  Boards 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Board  are  producers  and  handlers 
of  California  walnuts.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2001-02  and  subsequent 
marketing  years,  the  Board 
recommended,  and  USDA  approved,  an 
assessment  rate  of  $0.0124  per 
kemelweight  pound  of  assessable 
walnuts  that  would  continue  in  effect 
from  year  to  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
subrhitted  by  the  Board  or  other 
information  available  to  USDA. 

The  Board  met  on  September  13. 
2002,  and  unanimously  recommended 
2002-03  expenditures  of  $2,970,000  and 
an  assessment  rate  of  $0.0120  per 
kemelweight  pound  of  assessable 
walnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $3,124,800. 
The  assessment  rate  is  $0.0004  lower 
than  the  $0.0124  rate  previously  in 
effect.  The  lower  assessment  rate  is 
necessary  because  this  year's  crop  is 
estimated  by  the  California  Agricultural 
Statistics  Service  (CASS)  to  be  275,000 
tons  (247.500.000  kemelweight  pounds 
merchantable),  and  the  budget  is  about 
5  percent  less  than  last  year's  budget. 
Thus,  sufficient  income  should  be 
generated  at  the  lower  rate  for  the  Board 
to  meet  its  anticipated  expenses. 

Major  categories  in  the  budget 
recommended  by  the  Board  for  the 
2002-03  year  include  $2,438,403  for 
program  expenses,  including  marketing 
and  production  research  projects, 
$333,100  for  employee  expenses  such  as 
administrative  and  offic<;  salaries, 
payroll  tax  and  benefits,  $80,500  for 
office  expenses,  $79,500  for  other 
operating  expenses,  and  $38,497  as  a 
reserve  for  a  contingency.  Budgeted 
expenses  for  these  items  in  2001-02 
were  52,566,569  for  program  expenses 
including  marketing  and  production 
research  projects,  $313,200  for 
employee  expenses,  $130,600  for  office 
expenses,  576.000  for  other  operating 
expenses,  and  $38,431  as  a  reserve  for 
a  contingency. 
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The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  walnuts 
certified  as  merchantable.  Merchantable 
shipments  for  the  year  are  estimated  at 
247,500,000  kernelweight  pounds 
which  should  provide  $2,970,000  in 
assessment  income  and  allow  the  Board 
to  cover  its  expenses.  Unexpended 
funds  may  be  used  temporarily  to  defray 
expenses  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within  5 
months  after  the  end  of  the  year, 
according  to  §  984.69. 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  USDA. 
Board  meetings  are  open  to  the  public 
and  interested  persons  may  express 
their  views  at  these  meetings.  USDA 
will  evaluate  Board  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  will  be  undertaken  as 
necessary.  The  Board's  2002-03  budget 
has  been  reviewed  and  approved  by 
USDA.  Those  for  subsequent  marketing 
years  will  also  be  reviewed  and.  as 
appropriate,  approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5.800 
producers  of  walnuts  in  the  production 
area  and  about  43  handlers  subject  to 
regulation  under  the  order.  Small 


agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  aimual 
receipts  of  less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

Current  industry  information  s.hows 
that  14  of  the  43  handlers  (32.5  percent) 
shipped  over  $5,000,000  of 
merchantable  walnuts  and  could  be 
considered  large  handlers  by  the  Small 
Business  Administration.  Twenty-nine 
of  the  43  walnut  handlers  (67.5  percent) 
shipped  under  $5,000,000  of 
merchantable  walnuts  and  could  be 
considered  small  handlers.  An 
estimated  58  walnut  producers,  or  about 
1  percent  of  the  5,800  total  producers, 
would  be  considered  large  producers 
with  annual  income  over  $750,000. 
Based  on  the  foregoing,  it  can  be 
concluded  that  the  majority  of 
California  walnut  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2002-03  and  subsequent  mar^keting 
years  from  $0.0124  to  $0.0120  per 
kernelweight  pound  of  assessable 
walnuts.  The  Board  unanimously 
recommended  2002-03  expenditures  of 
$2,970,000.  The  assessment  rate  should 
generate  sufficient  income  to  meet  the 
Board's  2002-03  anticipated  expenses. 
The  lower  assessment  rate  is  due  to  a 
reduced  budget  that  is  about  5  percent 
less  than  last  year's  budget. 

Major  categories  in  the  budget 
recommended  by  the  Board  for  the 
2002-03  year  include  $2,438,403  for 
program  expenses,  including  marketing 
and  production  research  projects. 
$333,100  for  employee  expenses  such  as 
administrative  and  office  salaries, 
payroll  tax  and  benefits,  $80,500  for 
office  expenses,  $79,500  for  other 
operating  expenses,  and  $38,497  as  a 
reserve  for  a  contingency.  Budgeted 
expenses  for  these  items  in  2001-02 
were  $2,566,569  for  program  expenses 
including  marketing  and  production 
research  projects,  $313,200  for 
employee  expenses,  $130,600  for  office 
expenses.  $76,000  for  other  operating 
expenses,  and  $38,431  as  a  reserve  for 
a  contingency. 

Prior  to  arriving  at  this  budget,  the 
Board  considered  information  from 
various  sources,  such  as  the  Board's 
Budget  and  Personnel  Committee, 
Research  Committee,  and  Marketing 
Development  Committee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
walnut  industry.  The  recommended 


$0.0120  per  kernelweight  pound 
assessment  rate  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  247,500,000  kernelweight  pound 
estimate  of  assessable  walnuts  for  the 
year.  Unexpended  funds  may  be  used 
temporarily  to  defray  expenses  of  the 
subsequent  marketing  year,  but  must  be 
made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year  according  to 
§984.69. 

A  review  of  historical  information  and 
preliminary  information  pettaining  to 
the  current  marketing  year  indicates  that 
the  grower  price  for  2002-03  could 
range  between  $0.50  and  $0.70  per     • 
kernelweight  pound  of  assessable 
walnuts.  Therefore,  the  estimated 
assessment  revenue  for  the  2002-03 
year  as  a  percentage  of  total  grower 
revenue  could  range  between  1.7  and 
2.5  percent. 

This  action  continues  to  decrease  Jthe 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Board's 
meeting  was  widely  publicized 
throughout  the  walnut  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  September  13. 
2002.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  21.  2002  (67  FR 
70146).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
walnut  handlers.  Finally,  the  interim 
final  rule  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  60-day  comment 
period  was  provided  for  interested 
persons  to  respond  to  the  interim  final 
rule.  The  comment  period  ended  on 
January  21.  2003,  and  no  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
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marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the*  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  984 

Walnuts,  Marketing  agreements.  Nuts. 
Reporting  and  recordkeeping 
requirements. 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  984  which  was 
published  at  67  FR  70146  on  November 
21,  2002.  is  adopted  as  a  final  rule 
without  change. 

Dated:  February  26,  2003. 
A.J.  Yates.' 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  03-5081  Filed  3-4-03;  8:45  am] 

BILUNG  CODE  3410-02-^ 


DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  1001, 1003, 1101, 1103, 
1205, 1208, 1209, 1212, 1216, 1235, 
1236,  1238,  1239,  1240,  1241, 1244, 
1245, 1246, 1249, 1270, 1274a,  1292, 
1337 

[EOIR  No.  137F1 ;  OLC  Order  No.  2] 

RIN112&— AA42 

Aliens  and  Nationality;  Homeland 
Security;  Reorganization  of 
Regulations 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

summary:  The  Homeland  Security  Act 
of  2002,  as  amended,  transfers  the 
functions  of  the  Immigration  and 
Naturalization  Service  to  the 
Department  of  Homeland  Seciuity.  In  a 
rule  published  in  the  Federal  Register 
on  February  28,  2003,  the  Department  of 
Justice  reorganized  title  8  of  the  Code  of 
Federal  Regulations  to  reflect  the 
transfer  of  functions  of  the  Immigration 
and  Naturalization  Service  through  the 
division  of  jurisdiction  over  regulations 
currently  codified  in  8  CFR  chapter  I,  by 
establishing  a  new  chapter  V  in  8  CFR, 


by  transferring  or  duplicating  certain 
parts  and  sections  to  the  new  chapter  V 
and  to  28  CFR  chapter  I,  and  by  making 
other  amendments  as  necessary  to 
continue  existing  authorities  after  the 
transfer  of  functions  to  the  Department 
of  Homeland  Security  on  March  1,  2003. 
This  rule  effects  technical  amendments 
to  internal  citations  in  chapter  V. 
DATES:  This  rule  is  effective  on  February 
28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Office  for  Immigration 
Review:  Chuck  Adkins-Blanch.  General 
Counsel,  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike,  Suite  2600,  Falls  Church,  Virginia 
22041.  telephone  (703)  305-0470;  Civil 
Division:  Thomas  W.  Hussey,  Director. 
Office  of  Immigration  Litigation,  United 
States  Department  of  Justice,  950 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20530,  telephone  (202)  616-4852. 
SUPPLEMENTARY  INFORMATION:  The 
Homeland  Security  Act  of  2002,  as 
amended,  ("HSA")  transfers  the 
functions  of  the  Immigration  and 
Naturalization  Service  ("Service"  or 
"INS")  to  the  Department  of  Homeland 
:  Security  ("DHS").  Public  Law  107-296, 
title  IV,  subtitles  D,  E,  F,  116  Stat.  2135, 
2192  (Nov.  25,  2002),  as  amended 
("HSA").  The  HSA  retains  in  the 
Department  of  Justice,  under  the 
direction  of  the  Attorney  General,  the 
functions  of  the  Executive  Office  for 
Immigration  Review  ("EOIR")  and  other 
law  determination  and  litigation 
functions.  HSA.  116  Stat,  at  2273.  This 
rule  reflects  technical  amendments  to 
citations  in  8  CFR  chapter  V. 

Changes  to  section  citations  to 
sections  within  the  same  part  of  chapter 
V  have  already  been  accomplished  in 
the  rule  published  February  28,  2003. 
This  rule  sets  out  the  tables  of  citation 
changes  for  citations  to  sections  in  other 
parts  of  both  chapters  1  and  V.  Where 
appropriate,  the  changes  are  made  to  the 
conformed  sections  of  chapter  V.  but 
there  are  instances  where  the  conformed 
section  and  specific  paragraph  cite  to 
authority  that  does  not  related  to 
functions  that  will  remain  in  the 
Department  of  Justice.  Accordingly, 
these  citations  are  changed  to  refer  to 
the  appropriate  section  of  chapter  I  of 
this  part  as  it  is  being  transferred  to  the 
Department  of  Homeland  Security.  For 
example,  authority  of  the  Service  that  is 
contained  in  chapter  I  often  requires  a 
change  in  chapter  V  to  eliminate  "in 
this  chapter"  language  and  refer  directly 
to  the  Service's  authority  "in  chapter  I." 
This  is  consistent  with  the  Department 
of  Justice  long  range  plan  in  eliminating 
unnecessary  duplication  of  provisions 
between  chapter  I  and  chapter  V. 


AdministratiTe  Procedure  Act 

The  Department  of  Justice  finds  that 
good  cause  exists  for  adopting  this  rule 
as  a  final  rule  and  without  public  notice 
and  comment  under  5  U.S.C.  553 
because  this  rule  only  makes  technical 
amendments  to  the  organization, 
procedures,  and  practices  of  the 
Department  of  Justice  to  improve  the 
organization  of  the  regulations  of  the 
Department  of  Justice  and  reflects  the 
transfer  of  functions  contemplated  by 
the  Homeland  Security  Act  of  2002. 
Similarly,  because  this  final  rule  makes 
only  technical  changes  in  cross- 
references  in  existing  regulations,  this 
final  rule  is  not  subject  to  the  effective 
date  limitation  of  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  this  rule  luider 
the  Administrative  Procediu^  Act  (5 
U.S.C.  553).  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations.  5  CFR  part 
1320.  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
record  keeping  or  reporting 
requirements. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfcinded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 
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Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  se,t  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

List  of  Subjects 

8  CFR  Part  1001 

Administrative  practice  and 
procedure  and  Immigration. 

8  CFR  Part  1003 

Administrative  practice  and 
procedure.  Aliens,  Immigration,  Legal 
Services,  Organization  and  function 
(Government  agencies). 

8  CFR  Part  1101 

Immigration. 

8  CFR  Part  1103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1205 

Administrative  practice  and 
procedure  and  Immigration. 


8  CFR  Part  1208 

Administrative  practice  and 
procedure.  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1209 

Immigration,  Refugees  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  1211 

Immigration,  Passports  and  visas  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas  and  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1216 

Administrative  practice  and 
procedure,  and  AUens. 

8  CFR  Part  1235 

Administrative  practice  and, 
procedure.  Aliens,  Immigration  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1236 

Administrative  practice  and 
procedure.  Aliens  and  Immigration. 

8  CFR  Part  1238 

Administrative  practice  and 
procedure,  Aliens  and  Immigration. 

8  CFR  Part  1239 

Administrative  practice  and 
procedure,  Aliens  and  Immigration  . 

8  CFR  Part  1240 

Administrative  practice  and 
procedure  and  Aliens. 

8  CFR  Part  1241 

Administrative  practice  and 
procedure.  Aliens  and  Immigration. 

8  CFR  Part  1244 

Administrative  practice  and 
procedure  and  Immigration. 

Amendment  Table  for  Part  1001 


8  CFR  Part  1245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1246 

Administrative  practice  and 
procedure,  Aliens  and  immigration. 

8  CFR  Part  1249 

Aliens,  Immigration  and  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  1270 

Administrative  practice  and 
procedure,  Aliens,  Employment,  Fraud 
and  Penalties. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Penalties,  and  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  1292 

Administrative  practice  and 
procedure.  Immigration,  Lawyers  and 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  1337  ' 

Citizenship  and  naturalization  and 
Courts. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Justice 
amends  titles  8  and  28  of  the  Code  of 
Federal  Regulations  as  follows: 

Title  8 — Aliens  and  Nationality 

Chapter  V— Executive  Office  for 
Immigration  Review,  Department  pf  Justice 

PART  1001— DEnNinONS 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101;  8  CFR  part  ?. 

2.  Amend  part  1001  as  follows: 


Amend: 


1001.10) 
1001. 1(r) 


By  removing  the  reference  to: 


292.1(a)(2),  (3).  (4).  (5).  (6).  and  292.1(b) 
242.1  of  ttiis  chapter 


And  adding  in  its  place: 


1292.1(a)(2).  (3),  (4).  (5),  (6),  and  1292.1(b). 
242.1  of  8  CFR  chapter  I. 


Chapter  V,  Subchapter  A 

PART  lOOa-EXECUnVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

3.  The  authority  citation  for  part  1003 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301:  8  U.S.C.  1101 
note,  1103, 1252  note.  1252b,  1324b,  1362;  28 
U.S.C.  509.  510, 1746;  sec.  2,  Reorg.  Plan  No. 
2  of  1950,  3  CFR,  1949-1953  Comp.,  p.  1002; 
section  203  of  Pub.  L.  105-100.  Ill  Stat. 
2196-200;  sections  1506  and  1510  of  Pub.  L. 
106-386;  114  SUt.  1527-29,.  1531-32;  section 


1505  of  Pub.  L.  106-554, 114  Stat.  2763A- 
326  to  -328. 

4.  Amend  part  1003  as  follows^ 
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Amendment  Table  for  Part  1003 


Amend: 

1003.1(b)(2) 

1003.1(b)(3)  

1003.1(b)(5) 

1003.1(b)(6)  

1003.1(b)(7)  

1003.1(b)(8)  

1003.1(b)(9)  

1003.1(b)(10)  

1003.1(b)(12)  

1003.1(b)(12)  

1003.1(b)(14)  

1003.1(d)(2)(D)(lii)  

1003.1(d)(5)  

1003.2(c)(1)  

1003.2(c)(3)(iv)  

1003.4 

1003.6(b)  

1003.8(a)  

1003.8(b)  ...". 

1003.14(a)  

1003.14(c)  

1003.15(b)(5)  

1003.16(b)  

1003.19(a)  (two  times) 

1003.19(h)(1)(i)(D) 

1003.19(h)(1)(i)(E)  

1003.19(h)(1)(ii)  

1003.19(h)(2)(ii) 

1003.23(b)(1)  

1003.24 

1003.30 

1003.31(b)  

1003.31(b)  

1003.61(a)(1)  

1003.61(a)(2)  

1003.61(a)(4)  

1003.62 

1003.62 

1003.64 

1003.65 

1003.101  

1003.102 

1003.105(a)  

1003.106(a)(1)(ii)  

1003.106(a)(1)(v) 

1003.106(c)  

1003.107 


By  removing  the  reference  to: 

Part  240  ! 

Part  240  

Parts  204  and  205,  respectively,  of  this  chap- 
ter. 

Part  212 

Part  236  

Part  246  

208.2(b) 

Part  244 

245.13(n)(2)  and  245.1 5(n)(3)  

245.13(d)(2)  and  245.15(e)(2)  

241.14  

292.2(d) 

292.2(d) 

1-1(P) 

208.22(0 

I-Kq) : 

242.22  of  this  chapter 

103.7(b)(1)  

103.7(b) 

3.19,  236.1(d)  and  240.2(b) , 

337.2(b) 

292.1 

Part  292  

Part  236 

236.1(c)(2) 

236.1(c)  

Part  235  or  236 

Part  235  or  236 ^ 

208.22  

103.7  

240.10(b) 

240.11(f)  

103.7(a) 

292.2  : 

292.2  

1.1(f)  • 

292.  (in  each  place  it  appears) 

1.1(f)  (in  each  place  it  appears) 

103.3(a)(1)(ii)  

103.3(a)(1)(ii)  .'. 

1.1  (in  each  place  it  appears)  

292  (in  each  place  it  appears) 

103.5a  of  this  chapter 

103.5a  of  this  chapter 

240.9  

103.5a  of  this  chapter 

1.1  (in  each  place  it  appears) 


And  adding  in  its  place: 


Part  1240 

Part  1240. 

Parts  204  and  205,  respectively,  of  8  CFR 
chapter  I  or  parts  1204  and  1205.  respec- 
tively, of  this  chapter. 

Part  1212. 

Part  1236. 

Part  1246 

1208.2(b). 

Part  1244. 

1 245. 1 3{n)(2)  and  1 245. 1 5(n)(3). 

1245.13(d)(2)  and  1245.15(e)(2) 

1241.14. 

1292.2(d). 

1292.2(d). 

1001(p). 

1208.22(f). 

1001(q). 

242.22  of  8  CFR  chapter  I. 

1103.7(b)(1). 

1103.7(b). 

1003.19,  1236.1(d)  and  1240.2(b). 

1337.2(b). 

1292.1. 

Part  1292. 

Part  1236. 

1236.1(c)(2). 

1236.1(c). 

Part  1235  or  1236. 

Part  1235  or  1236. 

1208.22. 

1103.7. 

1240.10(b). 

1240.11(f). 

1103.7(a). 

1292.2. 

1292.2. 

1001.1(f).    - 

1292. 

1001.1(f). 

1103.3(a)(1)(ii). 

1103.3(a)(1)(ii). 

1001.1. 

1292. 

103.5a  of  8  CFR  chapter  I. 

103.5a  of  8  CFR  chapter  I.  ' 

1240.9. 

103.5a  of  8  CFR  chapter  I. 

1001.1. 


Chapter  V,  Subchapter  B 

PART  1101— PRESUMPTION  OF  LAWFUL  ADMISSION 

5.  The  authority  citation  for  part  1101  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1 103.  8  CFR  part  2. 

6.  Amend  part  1101  as  follows: 


Amendment  Table  for  Part  11 01 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1101.4 

264.2  of  this  chapter 

264.2  of  8  CFR  chapter  1. 

PART  1103— APPEALS,  RECORDS,  AND  FEES 

7.  The  authority  citation  for  part  1103  is  revised  to  read  as  follows: 
Authority:  8  U.S.C.  1101,  1103,  1304,  1356;  31  U.S.C.  9701;  28  U.S.C.  509,  510. 
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8.  Amend  part  1101  as  follows: 


Amendment  Table  for  Part  1103 


Amend: 

1103.3(a)(1)(ii) 

1103.3(a)(1)(ii)  

1103.3(a)(1K»i)(B)  

1103.3(a)(1)(iii)(B)  ....„ 

1103.3(a)(1)(v)  (three  limes) 

1103.3(a)(2)(iii)  

1103.3(a)(2)(v)(A)(2)(ii) 

1103.3(a)(2)(v)(B)(2)(ii) 

103.4(a)(6)  

103.7(c)(1)  

103.7(c)(4)  


By  removirig  the  refererwe  to: 

3.1(b) 

1103.1(f)(2)  

1 103.4  and  1 103.5  of  this  part 

Part  292  „ 

292  

1103.5(a)(5)(i)  of  this  part 

1103.5(a)(5)(i)  of  this  part 

1103.5(a)(5)(i)  of  this  part 

3.1(b) 

3.3(b) 

240.20  , 


Chapter  V,  Subchapter  B 

PART  1205— REVOCATION  OF  APPROVAL  OF  PETITIONS 

9.  The  authority  citation  for  part  1205  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1101. 1103. 1151, 1153,  1154,  1155, 1182.  and  1186a. 


And  adding  in  its  place: 


1003.1(b). 
103.1(f)(2). 

1103.4  of  this  part  and  103.5  of  8  CFR  chap- 
ter I. 
Part  1292.  , 

1292. 

103.5(a)(5)(i)  of  8  CFR  chapter  I. 
103.5(a)(5)(i)  of  8  CFR  chapter  I. 
103.5(a)(5)(i)  of  8  CFR  chapter  I. 
1003.1(b). 
1003.3(b). 
1240.20. 


10.  Amend  part  1205  as  follows: 


AMENDMENT  TABLE  FOR  PART  1205 


Amend: 


1205.1(a) 
1205.2(d) 
1205.2(d) 


By  removing  the  reference  to: 

Part  204  of  this  chapter  

Part  3  

Part  103  of  this  chapter  


Chapter  V,  Subchapter  B 

PART  1208— PROCEDURES  FOR  ASYLUM  AND  WITHHOLDING  OF  REMOVAL 

11.  The  authority  citation  for  part  1208  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1103,  1158.  1226.  1252,  1282;  8  CFR  part  2. 

12.  Amend  part  1208  as  follows: 

AMENDMENT  TABLE  FOR  PART  1208 


Amend: 

1208.1(a)  

1208.2(c)(3)(i)  

1208  4(a)(2)(ii)  

1208.4(a)(2)(ii)  

1208  4(b)(3)(ii) 

12084(b)(4)  

1208.4(b)(4)  

1208.4(b)(5)  

1208.5(b)(2)  

1208.7(a)(1)  

1208.7(a)(2)  

1208.7(a)(4)  

1208.8(b)  

1208.12 

1208.14(c)(4)(i)  

1208.14(c)(4)(ii)  .... 
1208.14(c)(4)(ii)(A) 

1208.17(d)(1)  

1208.17(e)(1)  

1208.18(b)(2)  

1208.18(b)(3)(ii)(A) 

1208.22(f)  

1208.23(f)  

1208.30(f)  

1208.30(g)(2)(iii)  ... 


AtkI  adding  in  its  place: 


Part  204  of  8  CFR  chapter  I. 

Part  1003. 

Part  103  of  8  CFR  chapter  I. 


By  removing  the  reference  to: 

Parts  3  and  103  - 

Part  240  

103.2(a)(7)  of  this  chapter 

3.13  : 

Part  3  

3.2  and  3.8 

Part  3  

Part  1103  

212.5  : 

274a.  12(c)(8)  and  274a.  13(a) 

103.2(b)(8)  of  this  chapter  

274a.12(c)(8) 

212.5(f) :..... 

8  CFR  part  103  , 

212.5(d)(2)(i)  

235.3(b) 

235.3(b) 

3.11  

3.11  

3.23  and  3.2 ». 

3.2  and  3.23 

(d)(5)  of  this  chapter 

3.2  and  3.23 

212.5 : 

3.27  


And  adding  in  its  place: 


Parts  1003  and  1103. 

Part  1240. 

103.2(a)(7)  of  8  CFR  chapter  I. 

1003.13. 

Part  1003. 

1003.2  and  1003.8. 

Part  1003. 

Part  103. 

1212.5. 

1274a.  12(c)(8)  and  1274a.  13(a). 

103.2(b)(8)  of  8  CFR  chapter  I. 

1274a.12(c)(8). 

1212.5(f). 

28  CFR  part  16. 

1212.5(dy2)(i). 

1235(b). 

1235.3(b). 

1003.11. 

1003.11. 

1003.23  and  1003.2. 

1003.2  and  1003.23. 

(d)(5)  of  8  CFR  chapter  I. 

1003.2  and  1003.23. 

1212.5. 

1003.27. 
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Amendment  Table  for  Part  12^08— Continued 


Amend: 


1208.31 


By  removing  the  reference  to: 


241.8(b) 


And  adding  in  its  place: 


1241.8(b). 


Chapter  V,  Subchapter  B 

PART  1209— ADJUSTMENT  OF  STATUS  OF  REFUGEES  AND  AUENS  GRANTED  ASYLUM 

13.  The  authority  citation  for  part  1209  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1101, 1103, 1157, 1158, 1159. 1228, 1252, 1282;  8  CFR  part  2. 

14.  Amend  part  1209  as  follows: 

Amendment  Table  for  Part  1209 


Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1209(c)  

207  2(c) 

207.2(c)  of  chapter  1. 

Chapter  V,  Subchapter  B  '  • 

PART  1212— DOCUMENTARY  REQUIREMENTS:  NONIMMIGRANTS;  WAIVERS;  ADMISSION  OF  CERTAIN  INADMISSIBLE 
AUENS;  PAROLE 

15.  The  authority  citation  for  part  1212  continues  to  read  as  follows:        ^  -  ,  , 

Authority:  8  U.S.C.  1101  and  note,  1102, 1103, 1182  and  note,  1184, 1187, 1225. 1226, 1227, 1228;  8  CFR  part  2. 


16.  Amend  part  1212  as  follows: 


Amendment  Table  for  Part  1212 


Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1919  l^nWI^  ftwo  times^ 

of  this  chaoter  

of  8  CFR  chapter  1 

1212  3<eM3)                                          

3.36 

1003.36. 

1212  4(b)                           

Part  3  

235.3(b) : 

part  1003. 

1212  5(b)                                      

1235.3(b). 

1212  5(bM3)  (two  times)  

236.3(a) - 

235.3(b) - 

235.1(0 

1236.3(a). 

1212  5(cV  (three  times)  

1235.3(b). 

1212  6<aM2^                                        

1235.1(0-                                         .     ' 

^2^\2G(d\(^\                                         

292.2  

1292.2. 

1212  6(e)                                        

103.7(b)(1) 

1103.7(b)(1). 

191?  KaMAVWn  ^two  times) 

245  15(t) 

1245.15(1). 

1912  7<a)nWivWtwo  times)                               .    . 

245.13(k)(2) 

1245.'l3(k)(2).     > 

1212  7fbU2Miv)                                                  

245.15(t)(2)  

1245.15(t)(2). 

>£.  i^.iyui\£.i\fvi  

1212  7fbM2Wv) 

245.13(k)(2) 

1245.13(k)(2). 

t^i£..i\ui\e.i\vi  

1212  7fbM5)                                          

Part  103  of  this  chapter 

part  103  of  8  CFR  diapter  1. 

1212  7fcM7)                                          

Part  204  of  this  chapter 

part  204  of  8  CFR  chapter  1. 

i£  ■£./ vwv ;  

1212  7<cV9WiiMB)                                            

8  CFR  part  103  

8  CFR  part  1103. 

ic  >£..t\i^i\ai\iii\oi   

1212  7teV9Mvi)                                        

214.2(h)  of  this  chapter 

214.2(h)  of  8  CFR  chapter  1. 

1919  TMfQMviMA) 

214  2(h)(2)(i)(E)  of  this  chapter  

214.2(h)(2)(i)(E)  of  8  CFR  chapter  1. 

1212.7(c)(9)(vi)(B)  , 

1919  7/rU9VviUB) 

214.2(h)(2)(i)(D)  and  (E)  of  this  chapter 

214  2(h)  of  this  chapter 

214.2(h)(2)(i)(D)  and  (E)  of  8  CFR  chapter  1. 
214.2(h)  of  8  CFR  chapter  1. 

1912  7frW9MviWCW2) 

214  2(h)  of  this  chapter 

214.2(h)  of  8  CFR  chapter  I. 

1212  7(cW9MviMD) 

214.2(h)  of  this  chapter . 

214.2(h)  of  8  CFR  chapter  1. 

1212  8fb)                                           

204.20)  of  this  chapter 

204.2(j)  of  8  CFR  chapter  1. 

ipip  in 

part  236 

Part  1236. 

1212.14(a)(1)(vi) 

235.3 

1235.3. 

Chapter  V,  Subchapter  B  ' 

PART  1216— CONDITIONAL  BASIS  OF  LAWFUL  PERMANENT  RESIDENCE  STATUS 

17.  The  authority  citation  for  part  1216  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1101, 1103, 1154, 1184, 1186a,  1186b,  and  8  CFR  part  2. 

18.  Amend  part  1216  as  follows: 
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* 

Amendment  Table  for  Part  1216 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

216  3<a^                                                          

103.2(b)(2)  of  this  chapter 

103.2(b)(2)  of  8  CFR  chapter  1. 

216  3(a)                                        

Part  239  

Pan  1239. 

1216  4(aW1)                                                     

103.7(b)  of  this  chapter ..'. •. 

103.7(b)  of  8  Cf  R  chapter  1. 

1216  4faU4) 

211.1(b)(1)  

1211.(b)(1). 

1216  4/aU4^                                                    

235.11  

1235.11. 

1216  4^a)(6)                                                

239.2  

1239.2. 

1216  4(d)(2\                                     

Part  239  

Part  1239. 

1216  5<b^ 

103.7(b)  of  this  chapter 

103.7(b)  of  8  CFR  chapter  1. 

1216  6<aV1^ 

103.7(b)(1)  of  this  chapter  - 

103.7(b)(1)  of  8  CFR  chapter  1. 

1216  6faV1^ 

211.1(b)(1) 

1211.1(b)(1). 

1216  6faW1)                                       

235.11  : 

1235.11. 

1216  6(aU5i                                     

242.7  of  this  chapter 

242.7  of  8  CFR  chapter  1. 

1216  6<bW3Wtwo  times)                                 ..    . 

242.7  of  this  chapter 

1216.6(a)(5). 

Chapter  V,  Subchapter  B 

PART  1235— INSPECTION  OF  PERSONS  APPLYING  FOR  PERMISSION 

19.  The  authority  citation  for  part  1235  continues  to  read  as  follows: 

'     Authority:  8  U.S.C.  1101  and  note,  1103,  1183.  1201,  1224.  1225,  1226,  1228;  8  CFR  part  2. 

20.  Amend  part  1235  as  follows: 


' 

Amendment  Table  for  Part  1235 

' 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

f235  KdWI^ 

21 1  11 

211.1. 

1235 1(dW4)                                   

208.30 ' 

1208.30. 

1235  Md)(A\ 

208  2(b)(2)  

1208.2(b)(2). 

1235 1(eU1Uiii)                

103.7(b)(1)  of  this  chapter  

103.7(b)(1)  of  8  CFR  chapter  1. 

1235  1(e){1)(v)                   V  

217.2(a)  of  this  chapter 

217.2(a)  of  8  CFR  chapter  1. 

1235  1(eH2)                                   .„. 

103.7(b)(1)  of  this  chapter 

103.7(b)(1)  of  8  CFR  chapter  1. 

^2^  Me)iS)(\\)         t                      

217.2(a)  of  this  chapter 

217.2(a)  of  8  CFR  chapter  1. 

1235  1fftMWi> 

212.1(a) 

1212.1(a). 

1235.1(f)(1)(iii)  

1235  KfWIWiv)                                      .            

212  1(c)(1) 

1212.1(c)(1). 

212.1(c)(1) 

1212.1(c)(1). 

1235  iHVIUv)                                                  

212.1(c)(1) : 

1212.1(c)(1). 

1235  3(bW1Mi) 

1  l(q) 

1001. 1(q). 

1235  3(bU2)(i)                                    

21 1.1(b)(3)  or  §212.1  of  this  chapter 

1211.1(b)(3)  or  §1212.1  Of  this  chapter. 

1235  3(bU4\ 

208  30     

1208.30. 

1235  3<bU5>(ii) 

211  1  (b)(3)  

1211.1(b)(3). 

1235  3(bU5Miii)                                        

223.2(b)(2)(ii)  of  this  chapter 

223.2(b)(2)(ii)  of  8  CFR  chapter  1. 

1235.3(b)(5)(iii) 

1235  3(bU8^ 

223  2(b)(2)(i)  of  this  chaoter 

223.2(b)(2)(i)  of  8  CFR  chapter  1. 

Part  241   

Part  1241. 

1235  3(c)                                                  

212.5 

1212.5. 

1235  3^                                                    " 

236.1(e) 

1236.1(e). 

1235  4                 : 

212.5(b)  

1212.5(b). 

1235  5(a)                         ■            

and  240 

and  1240. 

1235  5(a)                       

Part  240  

Part  1240. 

1235  6(a)(2)(iii)                                               

208  2(b)(1)  

1208.2(b)(1). 

1235  8(bM4)                                                 

Part  208  , 

Part  1208. 

1235  8(e) 

1.1(q) .'. 

1001. 1(q). 

1235  11(c)                          

211.1(b)(1)  

1211.1(b)(1). 

Chapter  V,  Subchapter  B 

PART  1236— APPREHENSION  AND  DETENTION  OF  INADMISSABLE  AND  DEPORTABLE  ALIENS;  REMOVAL  OF  ALIENS 
ORDERED  REMOVED 

21.  The  authority  citation  for  part  1236  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  8  U.S.C.  1103, 1182,  1224,  1225.  1226,  1227, 1231,  1362;  18  U.S.C.  4002,  4013(c)(4);  8  CFR  part 


2. 


22.  Amend  part  1236  as  follows: 


Amendment  Table  for  Part  1236 


Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1236.1(a)  

287.7  of  ttiis  chapter 

287.7  of  8  CFR  chapter  1. 
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Amendment  Table  for  Part  1236— Continued 


Amend: 


1236.1(b)  

1236.1(b)  

1236.1  (c)(10) 
1236.1  (c)(10) 
1236.1(c)(11) 
1236.1(d)(1)  .. 
1236.1(d)(1)  .. 
1236.1(d)(3)(i) 
1236.1(d)(4)  .. 

1236.1(f)  

1236.2(a)  

1236.2(a)  

1236.5(d)  


By  removing  the  reference  to: 

287.5(e)(2)  of  this  chapter 

287.5(e)(3)  of  this  chapter  

103.6  of  this  chapter 

3.19  : 

3.19(h) 

Part  240  

3.19  

3.38  

3.19(ij  

3.19(g) :.... 

239.1   

103.5a(c)  of  this  chapter 

208.2  and  208.16 


And  adding  in  its  place: 


287.5(e)(2)  of  8  CFR  chapter  I. 

287.5(e)(3)  of  8  CFR  chapter  I. 

103.6  of  8  CFR  chapter  I. 

1003.19. 

1003.19(h). 

Part  1240. 

1003.19. 

1003.38. 

1003.19(1). 

1003.19(g). 

1239.1. 

103.5a(c)  of  8  CFR  chapter  I. 

1208.2  and  1208.16. 


Chapter  V,  Subchapter  B 

PART  1238— EXPEDITED  REMOVAL  OF  AGGRAVATED  FELONS 

23.  The  authority  citation  for  part  1238  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1228;  8  CFR  part  2.  . 

24.  Amend  part  1238  as  follows:  . 

Amendment  Table  for  Part  1238 


Amend: 


1238.1(a)  

1 238.1  (b)(1)(iii) 
1238.1(b)(2)(i)  . 
1238.1(b)(2)(iv) 
1238.1(b)(2)(iv) 
1238.1(c)(1)  .... 

1238.1(0(1)  

1238.1(0(3)  

1238.1(0(3) 

1238.1(g)  


By  removing  the  reference  to: 

239.1  ..' 

3.41   

103.5a(c)(2)  of  this  chapter  .. 

Part  3  

Part  292  

208.16  

241.2  

208.16  

208.31  

287.5(e)(2)  of  this  chapter  .... 


And  adding  in  its  place: 


1239.1 

1003.41. 

103.5a(c)(2)  of  8  CFR  chapter  \. 

Part  1003. 

Part  1292. 

1208.16. 

1241.2. 

1208.16. 

r208.31. 

287.5(e)(2)  of  8  CFR  chapter  I. 


Chapter  V,  Subchapter  B  '        °  - 

PART  1 239-*Nm ATiON  OF  REMOVAL  PROCEEDINGS 

25.  The  authority  citation  for  part  1239  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1103,  1221, 1229;  8  CFR  part  2. 

26.  Amend  part  1239  as  follows: 

Amendment  Table  for  Part  1239 


Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1239  2(a)                                             

3.14  

1003.14. 

1239.2(c)  ...■.- 

3.14 

1003.14. 

Chapter  V,  Subchapter  B  „ 

PART  1240— PROCEEDINGS  TO  DETERMINE  REMOVABILITY  OF  AUENS  IN  THE  UNITED  STATES    ' 

27.  The  authority  citation  for  part  1240  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  1182. 1186a,  1224, 1225, 1226, 1227, 1251, 1252  note,  1252a,  1252b,  1362;  sees.  202  and  203,  Pub.  L.  105- 
100  (111  Stat.  2160,  2193);  sec.  902,  Pub.  L.  105-277  (112  Stat.  2681);  8  CFR  part  2. 

28.  Amend  part  1240  as  follows: 


Amendment  Table  for  Part  1240 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1240.2(a)  « 

194n2(a^                                                               

3  38                       

1003.38. 

3.23 

1003.23. 
Part  1292. 

1240.3 

Part  292 
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Amendment  Table  for  Part  1240— Continued 


Amend: 


1240.7 o 

1240.10(a)(2)  

1240.10(a)(2)  , 

1240:10(b)  t 

1240.11(a)(1)  

1240.1 1(a)(1)  

1240.1 1(c)(1)  ., 

1240.1 1(c)(2)  : 

1240.1 1(c)(2)  

1240.1 1(c)(3)  

1240.1 1(c)(3)  

1240.1 1(c)(3)(iii)  ....: 

124011(e)  

1240.11(f) 

1240  13(a)  

1240.14 : 

1240.15 

1240.15 

1240.15 

1240.15 ^....:.. 

1240.20(a)  

1240.20(b)  

1 240.21  (b)(2)(iii) 

1240.21  (b)(5)(ii)  

1240.21(c)   

1240.26 '. 

1240  32(a)  

1240.32(a)  

1240.32(a)  ....?. 

1240.33(a)  

1240.33(b)  

1240.33(b)  „ 

1240.33(C)   

1240.33(C)   

1240.33(C)(1) 

1240.33(C)(3)  

1240.35 

1240.36 :.... 

1240.37 

1240.40 

1240.42 

1240.46 

1240.48(a) 

1240.48(a)  

1240.49(a)  

1240  49(a)  '. 

1240.49(c)(2)  .-. 

1240.49(c)(3)  '. 

1240.49(c)(3)  

1240.49(c)(4) 

1240.49(C)(4)  + 

1240.49(c)(4)(iii)  ; 

1240.49(e)  : 

1240.49(e)  

1240.51(a)  

1240.52 „ 

1240.53 

1240.53(a)  

1240.53(a)  

1240.53(a) 

1240.55 : 

1240.56 

1240.62 

1240.63(a) 

1240.63(a)  

1240.63(b) 

1240.67(a)  

1240.67(b)(1) 

1240.69 


By  removing  the  reference  to: 

3.35  .' 

Parts  

292.2  

3.27  

Parts  245  and  249  

Part  216 

208.14  

208.4(c)  

208.111 

Part  208  

208.14  or  208.16 

208.13  

208.14(b) - 

103.7(b)(1)  of  this  chapter  .... 

3.3  

3.39  

Parts  

3.3.  3.31.  and  3.38 

3  3 

3.1(d)(2)  

103.7(b)  of  this  chapter 

3.14  

245.13(e) 

212.5  

3.1(d)(3)  and  3.39  ,. 

1240.25  

Part  235  

Parts  

292.2  

208.14(b)  

208.4(c)  

208.11  

Part  208  

208.13(c)  : 

236.3  

208.13  

3.S7  

3.37  : 

3.38  

Part  240  

Part  292  

3.35  

Parts  

292.2  

Parts  240,  245,  and  249 

Part  216  

208.14(b)  

208.4(b) 

208.11  

Part  208  

208.13  or  208.16 „ 

208.13  

208.2  

208.14(b)  

3.3  

3.39  

Parts  

3.3,3.31,  and  3.38 

3.3(b)  ....» 

3.1(d)(2)  

Part  240  

Part  240  

3^ 

103.7(b)(1)  

103.7(c)  

1260.62(b)  

103.2(e)  of  this  subchapter ... 
208.9 

208.12  


And  adding  in  its  place: 


1003.35. 

Part  1003. 

1292.2. 

1003.27. 

Parts  1245  and  1249. 

Part  1216. 

1208.14. 

1208.4(c). 

208.11. 

Part  1208. 

1208.14  or  1208.16. 

1208.13. 

1208.14(b). 

103.7(b)(1)  of  8  CFR  chapter  I. 

1003.3. 

1003.39.   . 

Part  1003. 

1003.3,  1003.31,  and  1003.38. 

1003.3. 

1003.1(d)(2). 

103.7(b)  of  8  CFR  chapter  I. 

1003.14. 

1245.13(e). 

12125. 

1003.1(d)(3)  and  1003.39. 

240.25. 

Part  1235., 

Part  1003. 

1292.2.  - 
1208.14(b). 
1208.4(c). 

1208.11. 

Part  1208. 

1208.13(c). 

1236.3. 

1208.13. 

1003.37. 

1003.37. 

1003.38. 

Part  1240. 

Part  1292. 

1003.35. 

Part  1003. 

1292.2 

Parts  1240,  1245,  and  1249. 

Part  1216. 

1208.14(b). 

1208.4(b). 

1208.11. 

Part  1208. 

1208.13  or  1208.16. 

1208.13. 

1208.2. 

1208.14(b). 

1003.3. 

1003.39. 

Part  1003. 

1003.3,  1003.31.  and  1003.38. 
1003.3(b). 

1003.1  (d)(2.) 

Part  1240. 

Part  1240. 

1003.43. 

1103.7(b)(1). 

1103.7(c). 

1240.62(b). 

103.2(e)  of  8  CFR  chapter  I. 

1208.9. 

1208.12. 


Chapter  V,  Subchapter  B  -      . 

PART  1241— APPREHENSION  AND  DETENTION  OF  ALIENS  ORDERED  REMOVED 

29.  The  authority  citation  for  part  1241  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  8  U.S.C.  1103,  1182. 1223. 1224, 1225. 1226, 1227, 1231, 1251,  1253,  1255,  1330. 'l362;  18  U.S.C. 
4002,  4013(c)(4).;  8  CFR  part  2.  • 

30.  Amend  part  1241  as  follows:  .  - 

Amendment  Table  FOR  Part  1241 


Amend: 


1241.2 

1241.3(b)(1)  

1241.3(b)(1)  

1241.3(b)(2)  

1241.3(b)(3)  

1241.3(b)(3)  

1241.3(b)(4)  (two  times) 

1241.4(j)  

1241.6(a)  

1241.6(b)  

1241.8(e)  

1241.11(d)  

1241.11(d)  

1241.11(d)  

1241.11(d)  

1241.13(b)(1)  

1241.13(b)(3)(i) 

1241.13(g)(1)  

1241.13(g)(2)  

1241.14(d)(3)(ii)  

1241.14(g)(3)(i) 

1241.14(h)(4)  

1241.14(i)(3)  

1241.14(i)(4)(ii)  

1241.14(l<)(6)(ii)  .; 

1241.14(k)(6)(iii)  

1241.15 

1241.22 

1241.30 

1241.31  

1241.33 


By  removing  the  reference  to: 

287.5(e)  of  this  chapter 

208.16  or  208.17 

236.1   , 

212.12 ... 

Part  241   

208.17(d)  

241.13 

212.5(C)  

212.5  

Part  3  

208.31 ^ 

208.5(b) 

208.30  ; 

208.30 

212.5 

Section  241.4 

212.12  • 

214.14  

214.14  

Part  292  

Part  292  

3  33 

240.13(a)  or(b) 

3-1(d)(3) 

3.23  or  3.2 

3.38  - 

236.6  

Part  240  

Part  241 

Part  240  

212.5(b) 


And  adding  in  its  place: 


287.5(e)  of  8  CFR  chapter  I 

1208.16  or  1208.17. 

1236.1. 

1212.12. 

Part  1241. 

1208.17(d).. 

1241.13. 

1212.5(c). 

1212.5. 

Part  1003. 

1208.31. 

1208.5(b). 

1208.30. 

1208.30. 

1212.5. 

Section  1214.4. 

1212.12. 

1241.14. 

1241.14. 

Part  1292.     . 

Part  1292 

1003.38. 

1240.13(a)  or  (b). 

1003.1Cd)(3). 

1003.23  or  1003.2. 

1003.38. 

1236.6. 

Part  1240. 

Part  1241. 

Part  1240. 

1212.5(b). 


Chapter  V,  Subchapter  B 

PART  1244— TEMPORARY  PROTECTED  STATUS  FOR  NATIONALS  OF  DESIGNATED  STATES 

31.  The  authority  citation  for  part  1244  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1103,  1254, 1254a  note,  8  CFR  part  2. 

32.  Amend  part  1244  as  follows: 

Amendment  Table  FOR  Part  1244 


Amend: 


1244.8 

1244.10(b)  ... 
1244.10(c)(2) 
1244.10(d)(1) 

1244.11  

1244.13 

1244.18(d)  ... 


By  removing  tt»e  reference  to: 

292.1 

244.3,  and  244.4 

240.11  and  244.18 

240.18(b)  

3  3 

240.14(a)(3)  

240.3(c)  and  240.4 


And  adding  in  its  place: 


1292.1. 

1244.3,  and  1244.4. 

1240.11  and  1244,18. 

1240.18(b). 

1003.3. 

1244.14(a)(3). 

1244.3(c)  and  1244.4. 


Chapter  V,  Subchapter  B 

PART  1245— ADJUSTMENT  OF  STATUS  TO  THAT  OF  PERSON  ADMITTED  FOR  PERMANENT  RESIDENCE 

33.  The  authority  citation  for  part  1245  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103.  1182.  1255;  sec.  202.  Pub.  L.  105-100.  Ill  Stat.  2160.  2193;  sec.  902.  P^b.  L.  105-277. 112  Stat.  2681: 
8  CFR  part  2. 

34.  Amend  part  1245  as  follows: 
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Amendment  Table  for  Part  1245 


Amend: 


1245.1(b)(7)  

1245.1(b)(8) .'. 

1245.1(b)(10) 

1245.1<c)(1)  

1245.1(c)(2)  

1245.1(C)(3)  

1245.1(C)(4)  

1245.1(c)(6)(i)  

1245.1(c)(6)(ii)  

1245.1(c)(7)  

1245.1(d)(1)(ii) 

1245.1(d)(2)  

1245.1(d)(2)  

1245.1(f)  

1245.2(a)  

1245.2(a)  

1245.2(a)(2)(i)(B)  

1245.2(a)(5)(ii)  (two  times)  . 
1245.2(a)(5)(iii)  (two  times) 

1245.4 

1245.5 

1245.5 

1245.9(k)(1) 

1245  10(a)(2)(i) 

1245.10(a)(4)  

1245.10(d)  (two  times)  

1245.10(f)(1)  

1245.11(d)(1)  

1245  12(a)(2),. 

124513(c)(1)  

1245.13(e)(1)  r... 

1245.13(e)(2)  

1245.13(g)  

1245.13(g)  

1245.13(g)  

1245.13(g)  

124513a)(1)  

1245.130)(2)  

1245.13(k)(1)  

1245.13(k)(3)  

1245.13(m)(1)(i) 

1245.13(n)(1)  ..... 

1245.13(n)(1)  .• 

1245.13(n)(2)  

1245.14 

1245.15(a)  , 

1245  15(c)(2)(iv)B)  

1245.15(c)(2)(iv)(B)  

1245.15(d)(4)  „ 

124515(e)(2)  

1245.15(g)(3)(iii)  

1245.15(h)(1)  

124515(h)(2)  

1245.15(n)(1)  

124515(n)(2)  

1245.15(p)(1)  

1245.15(r)(2)(i)  

1245.15(S)(3)  

1245.15(t) 

1245.15(t)(3)  ; 

124518 

1245.20 

1245.26(k)  T. 


By  removing  the  reference  to: 

212.1(e) 

Part  217  of  this  chapter  

274a.12(c)(9) 

212.8(b) 

212.7(c)(9) .' 

Part  247  of  this  chapter  

Part  204  of  this  chapter  

214  2(k)  of  this.chapter 

214.2(k)  of  this  chapter 

245.11   

Part  214  of  this  chapter  

214.2(f)  of  this  chapter 

214.2(j)  of  this  chapter 

Parts  235  and  249  

Part  245  

Part  240 

Parts  103and^5  

Part  240  

Part  240 

Part  211   

214.2(k)  of  this  chapter 

Part  235  

Part  245  

103  2(a)(1)  and  (a)(2)  of  this  chapter 

205.1(a)(3)(i)  or  (a)(3)(ii)  of  this  chapter 

103.2  of  this  chapter 

103.5  of  this  chapter 

245.2  ....: 

232.1  of  this  chapter 

212.7  

103.7(b)(1)  of  this  chapter 

103.7(b)(1)  of  this  chapter  

103.7(b)(1)  of  this  chapter  

103.7  of  this  chapter 

240.11(f) 

103.2(e)  of  this  chapter .; 

103.7(b)(1)  of  this  chapter  ....' 

274a.13(d) 

103.7(b)(1)  of  this  chapter  

212.2  .... 

239.1  

3.10  , 

Part  240  : 

3.3  and  3.8 .% 

212.15  

204.3(b)  of  this  chapter  (each  time  that  it  ap- 
pears) 

103.7(c)  of  this  chapter 

240.11(f)  .-. 

(d)(5)  of  this  chapter  _.: 

212.7  

241.6  ; 

103.7(b)(1)  of  this  chapter 

103.7(b)(1)  of  this  chapter  

103  7(b)(1)  of  this  chapter 

274a  13(d) 

3.1 1  and  3.31  

239.1  

3.3  and  3.8 

103.7(b)(1)  of  this  chapter 

212.2 : 

this  chapter  (each  time  it  appears) 

this  cfiapter  (each  time  it  appears) _ 

Part  240  t 


And  adding  in  its  place: 


1212.1(e). 

Part  217  of  8  CFR  chapter  I. 

1274a  12(c)(9). 

1212.8(b). 

1212.7(c)(9). 

Part  247  of  8  CFR  chapter  I.    , 

Part  204  of  8  CFR  chapter  I. 

214.2(k)of  SCFRchapterl.      . 

214.2(k)  of  8  CFR  chapter  I. 

1245.11. 

Part  214  of  8  CFR  chapter  I. 

214.2(f)  of  8  CFR  chapter  I. 

214.2(j)  of  SCFRchapterl. 

Parts  1235  and  1249. 

Part  1245. 

Part  1240. 

Parts  103  of  8  CFR  chapter  I  and  1245  of  this 

chapter. 
Part  1240. 
Part  1240. 
Part  1211. 

214.2(k)  of  8  CFR  chapter  I. 
Part  1235. 
Part  1245. 

103.2(a)(1)  and  (a)(2)  of  8  CFR  chapter  I. 
1205.1(a)(3)(i)  or  (a)(3)(ii)  of  this  chapter. 
103.2  of  8  CFR  chapter  I. 
103.5  of  8  CFR  chapter  I. 
1245.2. 

232.1  8  of  CFR  chapter  I. 
1212.7. 

103.7(b)(1)  of  8  CFR  chapter  I. 
103.7(b)(1)  of  8  CFR  chapter  I. 
103.7(b)(1)  of  8  CFR  chapter  I. 
103.7  of  SCFRchapterl. 
1240.11(f). 

103.2(c)  of  S  CFR  chapter  I.  , 
103.7(b)(1)  of  S  CFR  chapter  i; 
1274a.  13(d). 

103.7(b)(1)  of  8  CFR  chapter  I. 
1212.2. 
1239.1. 
1003.10. 
Part  1240. 
1003.3  and  1003.8. 
1212.15. 
204.3(b)  of  8  CFR  chapter  I. 

103.7(c)  of  S  CFR  chapter  I.    .    . 

1240.11(f). 

(d)(5)  of  8  CFR  chapter  I. 

1212.7. 

1241.6. 

103..7(b)(1)  of  8  CFR  chapter  I. 

103.7(b)(1)  of  8  CFR  chapter  I. 

103.7(b)(1)  of  8  CFR  chapter  I. 

1274a  13(d) 

1003.11  and  1003.31 

1239.1. 

1003.3  and  1003.8 

103.7(b)(1)  of  8  CFR  chapter  I. 

1212.2. 

8  CFR  chapter  I. 

8  CFR  chapter  I. 

Part  1240. 


Chapter  V,  Subchapter  B 

PART  1246— RESCISSION  OF  ADJUSTMENT  OF  STATUS 

35.  The  authority  citation  for  part  1246  continues  to  read  as  follows: 
Authority:  8  IJ.S.C.  1103.  1254. 1255, 1256.  1259;  8  CFR  part  2. 
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36.  Amend  part  1246  as  follows: 


Amendment  Table  for  Part  1246 


Amend: 


1246.1  .... 
1246.3  .... 

1246.5(a) 
1246.5(a) 
1246.6  .... 
246.7 


By  removing  the  reference  to: 

240.70 

240.3,  240.4,  240.5,  240.6,  240.7,  and  240.9 

3.23  

Part  292 

240.13(a)  and  (b)  and  240.14 .-. 

Part  3  ; 


And  adding  in  its  place: 


1240.70. 

1240.3,  1240.4,  1240.5,  1240.6,  1240.7,  and 

1240.9. 
1003.23. 
Part  1292 

1240.13(a)  and  (b)  and  1240.14. 
Part  1003. 


Chapter  V,  Subchapter  B 

PART  1249— CREATION  OF  RECORDS  OF  LAWFUL  ADMISSION  FOR  PERMANENT  RESIDENCE 

37.  The  authority  citation  for  part  1249  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1103, 1182, 1259;  8  CFR  part  2. 

38.  Amend  part  1249  as  follows: 

Amendment  Table  for  Part  1249 


Amend: 


1249.2  (two  times) 
1249.3 


By  removing  the  reference  to: 


Part  240  

103.5  of  this  chapter 


And  adding  in  its  place: 


Part  1240. 

103.5  of  8  CFR  chapter  I. 


Chapter  V,  Subchapter  B  , 

PART  1270— PENALTIES  FOR  DOCUMENT  FRAUD 

39.  The  authority  citation  for  part  1270  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  and  1324c;  Pub.  L.  101^10,  104  Stat.  890,  as  amended  by  Pub.  L.  104-134. 110  Stat.  1321. 

40.  Amend  part  1270  as  follows: 

Amendment  Table  for  Part  1270 


Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1970  itr'i                                                                        

287.4  

1287.4. 

197n  Mri\ 

103.5a(a)(2)  of  this  chapter  

103.5a(a)(2)  of  8  CFR  chapter  1. 

197n  1^h\ 

242.1  of  this  chapter 

242.1  of  8  CFR  chapter  1. 

1270  1<i^                          .: 

103.5a(a)(2)  of  this  chapter  (each  time  It  ap- 
pears). 

103.5a(a)(2)  of  8  CFR  chapter  1. 

Chapter  V,  Subchapter  B 

PART  1274a-CONTROL  OF  EMPLOYMENT  OF  ALIENS 

41.  The  authority  citation  for  part  1274a  continues  to  read  as  follows: 
Authority:  8  U.S.C.  1101, 1103,  1324a;  8  CFR  part  2. 

42.  Amend  part  1274a  as  follows: 

Amendment  Table  for  Part  1274a 


Amend: 


1274a.10 H- 

1274a.10 

1274a.12(b)(1)  

1274a.  12(b)(2)  

1274a.  12(b)(3)  ! 

1274a.  12(b)(5)  

1274a.  12(b)(6)  

1274a.12(b)(6)(li)  

1274a.  12(b)(7)  

1274a.  12(b)(8)  

1274a.  12(b)(9) 

1274a.12(b)(10)  


By  removing  the  reference  to: 

Part  103  of  this  chapter  

242.1  of  this  chapter 

214.2(a)  of  this  chapter 

214.2(a)  of  this  chapter 

214.2(c)  of  this  chapter 

214.2(e)  of  this  chapter r. 

214.2(f)  of  this  chapter *. 

214.2(f)  of  this  chapter 

214.2(g)  of  this  chapter 

214.2(g)  of  this  chapter 

214.2(h)  of  this  chapter 

214.2(1)  of  this  chapter  ...: 


And  adding  in  its  place: 


Part  103  of  8  CFR  chapter  I. 
242.1  of  8  CFR  chapter  I. 
214.2(a)  of  S  CFR  chapter  I. 
214.2(a)  of  8  CFR  chapter  I. 
214.2(c)  of  8  CFR  chapter  I. 
214.2(e)  of  8  CFR  chapter  I. 
214.2(f)  of  8  CFR  chapter  I. 
214.2(f)  of  8  CFR  chapter  I. 
214.2(g)  of  8  CFR  chapter  I. 
214.2(g)  of  8  CFR  chapter  I. 
214.2(h)  of  8  CFR  chapter  I. 
214.2(i)  of  8  CFR  chapter  I. 
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Amendment  Table  for  Part  1274a— Continued 


Amend: 

By  removing^e  reference  to: 

And  adding  in  its  place: 

1274a.12(b)(11)  

1274a  ^2ib\(^2\ 

214  2ii)  of  this  chaoter                    

214.2(j)  of  8  CFR  chapter  1. 

214.2(1)  of  tfiis  chapter 

214.2(1)  of  8  CFR  chapter  1. 

1274a  12^bW13l                                     

214.2(0)  of  this  chapter 

214.2(0)  of  8  CFR  chapter  1. 

1P74a  12^hW14) 

214  2(p)  of  this  chapter 

214.2(p)  of  8  CFR  chapter  1. 

1274a  12tbin5i                                                   

214.2(q)(1)  of  this  chapter 

214.2(q)(1)  8  CFR  of  chapter  1. 

1274a  ^2(h^(^S\ 

214  2(r)  of  this  chapter  

214.2(r)  of  8  CFR  chapter  1. 

1274a  12(bW17i                                 '. 

214.2(0)  of  this  chapter 

214.2(0)  of  8  CFR  chapter  1. 

1274a  12/hWlfi) 

214  2(0)  of  this  chapter 

214.2(0)  of  8  CFR  chapter  1. 

1274a  12(bW19)                                     

214.2(e)  of  this  chapter ., 

214.2(e)  of  8  CFR  chapter  1. 

1274a  12/bW20)                            

214.2  or  214.6  of  this  chapter  

214.2  or  216  of  8  CFR  chapter  1. 

1274a  12(cW1i                              

214.2(a)(2)  of  this  chapter  

214.2(a)(2)  of  8  CFR  chapter  1. 

1274a.  12(c)(2)  - 

1274a  12<cW3Wi)                                                  . 

214  2(e)  of  this  chaoter    

214.2(e)  of  8  CFR  chapter  1. 

214  2(f)  of  this  chapter 

214.2(f)  of  8  CFR  chapter  1. 

1274a  ^2(c)l4)                                                     ..  .. 

214.2(g)  of  this  chapter 

214.2(g)  of  8  CFR  chapter  1. 

1274a  12<cM5^                                                       .  . 

214  20)  of  this  chapter 

214.20)  of  8  CFR  chapter  1. 

1274a  12(cU6)                                            : 

214. 2(m)  of  this  chapter ...; 

214.2(m)  of  8  CFR  chapter  1. 

1274a  12(c)(7)      - 

214.2(n)  of  this  chapter 

Part  208 '. 

214.2(ng)  of  8  CFR  chapter  1. 

1274a  12(cW8)                                 

Pan  1208. 

1274a  12fcW8WiWtwo  times)                         

208.7 

1208.7. 

1274a  12<cM9J                                                 

245.13(j)  and  245.15(n)  

1245.130)  and  1245.15(n). 

1274a  12rcW16^ 

Pari  249  

Part  1249. 

1274a  12(c)(20)                      

Part  210  of  this  chapter  

Part  210  of  8  CFR  chapter  1. 

1274a  12(cW22>                                   

Part  245a  of  this  chapter  ..'. 

Pari  245a  of  8  CFR  chapter  1. 

1274a  12(c)(23)            

215.2(q)(15)  of  this  chapter  

215.2(q)(15)  of  8  CFR  chapter  1. 

1274a  14<aW2)                                                     

208.3  and  208.4 

1208.3  and  1208.4 

Chapter  V,  Subchapter  B 

PART  1292— REPRESENTATION  AND  APPEARANCES 

43.  The  authority  citation  for  part  1292  continues  to  read  as  follows: 

Authority:  Sees.  lOH,  262,  2«9.  66  Stat.  173.  224.  234;  8  U.S.C.  1103. 1302. 1359;  45  Stat.  401,  54  Stat.  670:  8  U.S.C.  226a.  451. 

44.  Amend  part  1292  as  follows: 


Amendment  Table  for  Part  1292 

f 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

1292  1(a)(1)    .". 

1.1(<)..^ : 

1.1(0 : 

3.102  

1001(f). 

1292  1(a)(6V 

1001(f). 

1292  3(a)(1) 

1003.102 

1292  3(a)(1)                       

Part  3 

Part  1003. 

1292  3(a)(2)                                               

1.1(f) 

1001(f) 

1292  3(a)(2)  

1.10) 

3.102  .: 

1OO10). 

1292  3(b)(1Wtwo  times) 

1003.102. 

1292  3(c)(1)                                                     .     .. 

3102(h) 

1003.102(h). 

1292  3(c)(3)          I                           

3.105  and  3.106 

1003.105  and  1003.106. 

1292  3(c)(4) 

3  102(h) ! : 

1003.102(h). 

1292  3(d)(1)(ii)                                   

3.104(a) 

1003.104(a). 

1292  3(e)(1)       

3.102  

1003.102. 

1292  3(e)(1) 

103  5a  of  this  chaoter 

103.5a  of  8  CFR  chapter  1. 

1292  3(e)(3)                                         

3  105(c)  

1003.105(c). 

1292  3(fW1^                                            

3.106(a) 

1003.106(a). 

1292.4(a)  ...» 

1292.4(b)  

3  16  and  3  36 I 

1003.16  and  1003.36. 

this  chapter  (each  place  that  it  appears) 

Part  3 

8  CFR  chapter  1. 

1292  6                          

Part  1003. 

Chapter  V,  Subchapter  C 

PART  1 337— OATH  OF  ALLEGIANCE 

45.  The  authority  citation  for  part  1337  continues  to  read  as  follows: 

Authority:  8  U.S.C.  110.1.  1443.  1448;  8  CFR  part  2. 

46.  Amend  part  1292  as  follows: 


' 

Amendment  Table  for  Part  1337   . 

Amend: 

By  removing  the  reference  to: 

And  adding  in  its  place: 

All  sections  

this  chapter  (each  place  that  it  appears) 

8  CFR  chapter  1. 
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Dated:  February  28,  2003. 
Joan  L.  Larsen, 

Deputy  Assistant  Attorney  General. 
(PR  Doc.  03-5154  Filed  2-28-03;  3:10  pmj 
BHJJNG  CODE  4410-aO-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  50  ^ 

[Dodtet  No.  00-105-2] 
RIN  0579-AB36 

Payments  for  Cattle  and  Other 
Property  Because  of  Tuberculosis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  with  one  change,  an  interim  rule 
that  amended  the  regulations  regarding 
payments  made  in  connection  with 
animals  and  other  property  disposed  of 
because  of  bovine  tuberculosis.  The 
interim  rule  provided  that  the  Animal 
and  Plant  Health  hispection  Service  will 
make  payments  to  owners  of  dairy  cattle 
and  other  property  used  in  connection 
with  a  dairy  business  and  a  dairy 
processing  plant  in  the  area  of  El  Paso, 
TX,  provided  the  owners  agreed  to 
dispose  of  their  herds  within  2  years, 
close  their  existing  dairy  operations, 
and  refrain  from  establishing  new  cattle 
breeding  operations  in  the  area.  As 
amended  by  this  docmnent,  we  will 
allow  owners  3  years  to  dispose  of  their 
herds.  The  interim  rule  was  necessary  to 
further  tuberculosis  eradication  efforts 
in  the  United  States  and  protect 
livestock  not  affected  with  bovine 
tuberculosis  from  the  disease. 
EFFECTIVE  DATE:  April  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Van  Tiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231; 
(301) 734-7716. 
SUPPLEMENTARY  INFORMATKM: 

Background 

Bovine  tuberculosis  (tuberculosis)  is  a 
contagious,  infectious,  and 
communicable  disease  caused  by 
Mycobacterium  bovis.  It  affects  cattle, 
bison,  deer,  elk,  goats,  and  other  warm- 
blooded species,  including  humans. 
Tuberculosis  in  infected  animals  and 
humans  manifests  itself  in  lesions  of  the 
lung,  bone,  and  other  body  parts,  causes 
weight  loss  and  general  debilitation,  and 


can  be  fatal.  At  the  beginning  of  the  past 
century,  tuberculosis  caused  more 
losses  of  livestock  than  all  other 
livestock  diseases  combined.  This 
prompted  the  establishment  of  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
Program  for  tuberculosis  in  livestock. 
Through  this  program,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
works  cooperatively  with  the  national 
livestock  industry  and  State  animal 
health  agencies  to  eradicate  tuberculosis 
from  domestic  livestock  in  the  United 
States  and  prevent  its  recurrence. 

Federal  regulations  implementing  this 
program  are  contained  in  9  CFR  part  77, 
"Tuberculosis"  and  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  January  22, 
1999,  edition,  which  is  incorporated  by 
reference  into  the  regulations  in  part  77. 
Additionally,  the  regulations  in  9  CFR 
part  50  (referred  to  below  as  the 
regulations)  provide  for  the  payment  of 
indemnity  to  owners  of  certain  animals 
destroyed  because  of  tuberculosis,  in 
order  to  encoiuage  destruction  of 
animals  that  are  infected  with,  or  at 
significant  risk  of  being  infected  with, 
the  disease. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  26,  2002 (57  FR  48745-48752, 
Docket  No.  00-105-1),  we  amended  the 
regulations  in  part  50  by  providing  that 
APHIS  will  make  payments  to  owners  of 
dairy  cattle  and  other  property  used  in 
connection  with  a  dairy  business  and  a 
dairy  processing  plant  in  the  area  of  El 
Paso,  TX,  provided  the  owners  agreed  to 
dispose  of  their  herds,  close  their 
existing  dairy  operations,  and  refrain 
from  establishing  new  cattle  breeding 
operations  in  the  area.  The  interim  rule 
was  necessary  to  further  tuberculosis 
eradication  efforts  in  the  United  States 
and  protect  livestock  not  affected  with 
bovine  tuberculosis  from  the  disease. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  24,  2002.  We  did  not  receive 
any  comments  by  that  date.  However, 
we  are  making  one  change  to  the  interim 
rule.  One  condition  of  eligibility  for 
payment  for  dairy  cattle  was  that  each 
owner-agree  to  cease  operations  within 
the  described  area  and  dispose  of  all 
sexually  intact  cattle  on  the  dairy 
operation  premises  no  later  than  2  years 
after  eligible  owners  signed  their 
respective  agreements.  We  have  learned 
from  representatives  of  dairy  cattle 
owners  affected  by  the  interim  rule  that 
2  years  is  an  insufficient  amount  of  time 
to  dispose  of  all  of  their  cattle  through 
market  channels.  Therefore,  we  are 
amending  the  regulations  to  provide 
that  owners  of  dairy  cattle  and  other 


property  in  the  described  area  must 
cease  all  dairy  cattle  operations  and 
dispose  of  all  sexually  intact  cattle  on 
the  dairy  operations  premises  no  later 
than  3  years  after  all  eligible  owners 
sign  then  respective  agreements. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule,  with  the  change  discussed  in  this 
docmnent. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  tKe  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Fiulher,  this  rule  has  been  determined 
to  be  not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  9  CFR  Part  50 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

Accordingly,  the  interim  rule 
amending  9  CFR  part  50  that  was 
published  at  67  FR  48745-48752  on  July 
26,  2002,  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  50— ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

2.  In  §  50.17,  paragraphs  (b)(1)  and  (d) 
are  revised  to  read  as  follows: 

§50.17    Payment 


(b)*  *   *         . 

(1)  Cease  all  dairy  cattle  operations 
within  the  described  area  and  dispose  of 
all  sexually  intact  cattle  on  the  dairy 
operation  premises  no  later  than  3  years 
after  all  eligible  owners  have  signed 
their  respective  agreements; 
***** 

(d)  Any  dairy  cattle  added  to  a 
premises  after  the  date  an  owner  has 
signed  the  agreement  required  under 
paragraph  (b)  of  this  section  will  not  be 
included  in  the  rate  calculation  in 
paragraph  (c)  of  this  section  and  must  be 
disposed  of  within  3  years  after  all 
eligible  owners  have  signed  their 
respective  agreements. 
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Done  in  Washington.  DC.  this  28th  day  of 
.  February  2003. 
Peter  Fernandez, 

Actinfi  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-5133  Filed  3-4-03:  8:45  ain| 

8H.UN0  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40  and  150 

RIN3150-AH10 

Source  Material  Reporting  Under 
International  Agreements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  which  require  licensees  to 
report  their  holdings  of  source  material 
(uranium  and  thoriiun)  to  the  agency. 
Currently,  licensees l^e  required  to  file 
a  report  with  the  NRC  whenever  they 
receive  or  transfer  uranium  or  thorium 
mined  outside  the  United  States  (U.S.). 
The  amended  regulations  require 
licensees  to  report  the  receipt  or  transfer 
of  source  material  controlled  under  any 
of  the  various  international  Agreements 
for  Peaceful  Nuclear  Cooperation.  This 
change  will  enable  the  U.S.  Government 
to  maintain  the  comprehensive  national 
inventory  of  nuclear  materials  required 
under  these  agreements.  This  rule  also 
allows  licensees  additional  flexibility  in 
submitting  their  annual  source  material 
inventory  statements.  The  amended 
regulations  permit  licensees  to  submit 
these  statements  along  with  their 
material  status  reports  for  special 
nuclear  material. 
DATES:  The  final  rule  is  effective 
October  1,  2003,  unless  significant 
adverse  comments  are  received  by  April 
4,  2003.  A  significant  adverse  comment 
is  a  comment  where  the  comraenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike.  Rockville,  MD. 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 


comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruIeforum.nnI.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1.  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdMnrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
8126:  e-mail  mlhl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  regulations  in  10  CFR  Part  40 
and  10  CFR  part  150  require  each  NRC 
and  Agreement  State  materials  licensee 
to  maintain  an  updated  inventory  of  its 
holdings  of  source  material  of  foreign 
origin  [e.g..  thorium,  depleted  uranium, 
and  natural  uranium  mined  outside  the 
U.S.).  Licensees  are  required  to  submit 
a  report  to  the  NRC  whenever  they 
receive  or  transfer  source  material  of 
foreign  origin.  Some  licensees  are  also 
required  to  submit  an  annual  statement 
detailing  their  inventory  of  such 
material.  Information  in  these  reports  is 
entered  into  a  national  nuclear  materials 
database  called  the  Nuclear  Materials 
Management  and  Safeguards  System 
(NMMSS).  The  NMMSS.  managed 
jointly  by  the  NRC  and  the  Department 
of  Energy  (DOE),  is  the  U.S. 
Govenunent's  official  computerized 
accounting  system  for  the  possession, 
use,  and  shipment  of  nuclear  materials 
(primarily  special  nuclear  material  and 
source  material)  in  the  U.S.,  whether  of 
foreign  or  domestic  origin. 

The  U.S.  Government  uses  data  in  the 
NMMSS  to  .meet  its  source  material 
reporting  requirements  under  a  number 
of  international  agreements  promoting 
global  cooperation  in  the  peaceful  uses 


of  nuclear  energy.  U.S.  participation  in 
international  Agreements  for  Peaceful 
Nuclear  Cooperation  is  provided  for  in 
Section  123  of  the  Atomic  Energy  Act, 
and  approximately  24  such  Agreements 
are  in  place  and  active  at  this  time. 
Under  these  Agreements,  the  U.S. 
Government  is  obliged  to  impose 
controls  on  the  use  of  certain  nuclear 
materials,  ensure  that  such  materials  are 
used  only  for  peaceful  ends,  and  enforce 
other  conditions  placed  on  the  import, 
export,  or  transfer  of  specific  equipment 
and  nuclear  material.  As  part  of  an 
information  exchange  required  by  the 
Agreements,  the  U.S.  Government 
periodically  provides  to  the 
governments  of  cooperating  countries  an 
updated  inventory  of  certain  nuclear 
material  held  in  the  U.S.  To  enable  the 
U.S.  Government  to  meet  this 
obligation,  the  NRC  must  ensure  that 
licensees  document  movement  within 
the  U.S.  of  nuclear  material  subject  to 
these  Agreements,  and  track  any 
additional  nuclear  material  produced 
through  the  use  of  that  material. 

As  noted,  existing  NRC  regulations 
require  licensees  to  track  and  report 
their  holdings  of  source  material  of 
foreign  origin,  i.e.,  source  material 
mined  outside  the  U.S.  However,  under 
the  Agreements  for  Peaceful  Nuclear 
Cooperation  to  which  it  is  a  party,  the 
U.S.  Government  is  required  to  report  a 
different  range  of  source  material.  The 
NRC's  current  reporting  requirements, 
which  focus  on  the  national  origin  of 
-  source  material,  no  longer  adequately 
serve  jhis  purpose.  The  aim  of  this 
rulemaking  is  to  align  the  NRC's  source 
material  reporting  requirements  for 
licensees  with  international  reporting 
requirements  agreed  to  by  the  U.S. 
Government.  The  new  requirements  will 
require  licensees  to  track  and  report 
source  material  which  the  U.S. 
Government  is  obliged  to  report  under 
existing  international  agreements. 

The  amended  regulation  will  replace 
requirements  that  licensee  holdings  of 
foreign-origin  source  material  be 
reported  to  the  NRC  with  requirements 
that  licensees  track  and  report  source 
material  with  foreign  obligations. 
Source  material  with  foreign  obligations 
(or  foreign-obligated  source  material)  is 
nuclear  material  that  the  U.S.  is  obliged 
to  track,  control,  and  report  to  foreign 
governments  under  existing 
international  agreements.  Requiring 
NRC  licensees  to  track  and  report 
foreign-obligated  source  material  will 
result  in  a  database  that  is  more  robust 
and  that  will  better  satisfy  the  U.S. 
Government's  need  for  specific 
information  on  source  materials  with 
foreign  obligations.  Part  110  was  revised 
in  2000  to  require  importers  and 
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exporters  to  report  on  license 
applications  the  foreign  obligations 
associated  with  nuclear  material  being 
imported  or  exported  (65  FR  70287; 
November  22,  2000). 

A  change  has  also  been  made  to  the 
timing  of  the  yearly  statement  required 
for  source  material  with  a  foreign 
obligation,  providing  licensees  with 
increased  flexibility.  Licensees  are  given 
a  choice  of  submitting  their  annual 
inventory  statements  either  at  the  same 
time  as  they  submit  the  material  status 
reports  on  special  nuclear  material  that 
are  required  imder  Parts  72  and  74,  or 
within  30  days  after  September  30th  of 
each  year,  as  is  currently  required. 

In  addition,  a  change  is  made  to 
require  reporting  for  any  Agreement 
State  licensee  who  exports  one  kilogram 
or  more  of  uranium  or  thorium  source 
material.  The  current  regulations  only 
require  licensees  that  import  such 
material  to  report.  This  information  is 
needed  because  the  U.S.  Government  is 
required  to  report  all  exports  of  soxuce 
material  of  1  kg  or  more  to  the 
International  Atomic  Energy  Agency 
(IAEA).  Part  40  already  contains  this 
requirement. 

Finally,  to  clarify  the  scope  of  this 
amendment,  parts  40  and  150  will 
define  the  term  "foreign  obligations"  for 
use  in  those  parts  to  mean  "the 
commitments  entered  into  by  the  U.S. 
Government  under  Atomic  Energy  Act 
(AEA)  section  123  agreements  for 
cooperation  in  the  peaceful  uses  of 
atomic  energy.  Imports  and  exports  of 
material  or  equipment  pursuant  to  such 
agreements  are  subject  to  these 
commitments,  which  in  some  cases 
involve  an  exchange  of  information  on 
imports,  exports,  retransfers  with 
foreign  governments,  peaceful  end-use 
assurances,  and  other  conditions  placed 
on  the  transfer  of  the  material  or 
equipment.  The  U.S.  Government 
informs  the  licensee  of  obligations 
attached  to  material."  This  definition  is 
consistent  with  the  definition  of 
"obligations"  in  part  110. 

Section-by-Section  Analjrsis 

Section  40.4 — Definitions 

This  section  is  revised  to  add  a 
definition  of  "foreign  obligations." 

Section  40.64 — Reports 

This  section  is  revised  to  reflect  a 
change  firom  a  requirement  to  report 
source  material  of  foreign  origin  to 
reporting  source  material  with  foreign 
obligations.  This  section  is  also  revised 
to  allow  licensees  to  submit  their  yearly 
inventory  statement  of  source  material 
with  foreign  obligations  with  their 
material  status  reports  on  special 


nuclear  material,  providing  more 
flexibility  to  licensees. 

Section  150.3 — Definitions 

This  section  is  revised  to  add  a 
definition  of  "foreign  obligations."  In 
addition,  the  format  of  this  section  is 
updated  to  conform  to  current  Office  of 
the  Federal  Register  standards  for  the 
listing  of  definitions  in  10  CFR  Chapter 
1 .  The  paragraph  designations  are 
removed  and  the  definitions  in  the 
section  are  presented  in  alphabetical 
order. 

Section  150.17 — Submission  to 
Commission  of  Source  Material  Reports 

This  section  is  revised  to  reflect  a 
change  from  a  requirement  to  report 
source  material  of  foreign  origin  to 
reporting  source  material  with  foreign 
obligations.  This  section  is  also  revised 
to  require  the  reporting  of  exports  of  1 
kilogram  or  more  of  source  material. 
This  amendment  makes  Part  150 
consistent  with  Part  40,  which  already 
requires  the  reporting  of  such  exports. 
In  addition,  this  section  is  revised  to 
allow  licensees  to  subrnit  their  yearly 
inventory  statement  of  source  material 
with  foreign  obligations  with  the 
licensee's  material  status  reports  on 
special  nuclear  material,  providing  more 
flexibility  to  licensees. 

Procedural  Background 

Because  the  NRC  considers  this  action 
to  be  noncontroversial  and  because  it  is 
necessary  in  order  to  support  the  U.S. 
Government's  obligations  in  this  area, 
the  NRC  is  using  the  direct  final  rule 
process  for  this  rule.  The  amendments 
to  the  rule  will  become  effective  on 
October  1,  2003.  However,  if  the  NRC 
receives  significant  adverse  comments 
on  this  direct  final  rule  by  April  4,  2003, 
then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  vdll 
subsequently  address  the  comments 
received  in  a  final  rule  as  a  response  to 
the  companion  proposed  rule  published 
elsewhere  in  this  Federal  Register. 
Absent  significant  modifications  to  the 
proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  on  this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  a 
substantive  response  is  required  when: 


(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 

record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  staff  to  • 
make  a  change  (other  than  editorial)  to 
the  rule. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  )une  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are,  those  that  relate 
direcdy  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  provisions  of 
Tide  10  of  the  Code  of  Federal 
Regulations.  Although  an  Agreement 
State  may  not  adopt  program  elements 
reserved  to  NRC,  it  may  wish  to  inform 
its  licensees  of  certain  requirements  via 
a  mechanism  that  is  consistent  with  the 
particular  State's  administrative 
procedure  laws  but  does  not  confer 
regulatory  authority  on  the  State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entiUed,  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  diis  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  is  revising  the 
reporting  requirements  for  source 
material,  using  as  the  basis  of  the 
requirement  whether  the  material  has 
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foreign  obligations  rather  than  the 
foreign  origin  of  the  material.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Environmental  Impact:  Categorical 

Exclusion 

The  NRC  has  determined  that  this 
direct  final  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  (c)(2).  and  (c)(3): 
therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
direct  final  rule. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  decreases  the 
burden  on  licensees  to  report  the 
transfer,  import,  or  export  of  foreign 
origin  source  material  (NRC  Form  741, 
0MB  Approval  Number  3150-0003)  by 
reducing  the  number  of  responses  by 
855  for  an  annual  burden  reduction  of 
641  hours  (855  responses  x  0.75  hrs  per 
response).  Because  the  burden  for  this 
direct  final  rule  is  insigniPicant,  Office 
of  Management  and  Budget  (0MB) 
clearance  is  not  required.  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0020.  -0032, 
and -003. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  request  unless 
the  requesting  document  displays  a 
currently  valid  OMB  control  number. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  regulation.  The 
information  reported  is  necessary  to 
satisfy  U.S.  Government  obligations 
under  nuclear  agreements  for 
cooperation.  Because  not  all  foreign 
origin  source  material  has  associated 
foreign  obligations,  the  rule  may  result 
in  an  insignificant  decrease  in 
regulatory  burden  on  licensees.  DOE/ 
NRC  Form-741  is  used  for  the  Nuclear 
Material  Transaction  Reports  required 
by  Parts  40  and  150.  Approximately 
36.500  DOE/NRC  Form-741s  are  filed 
each  year.  Two  NRC  licensees  submit 
the  majority  of  the  reports  documenting 
the  transfer,  import,  or  export  of  foreign 
origin  source  material.  These  licensees 
have  indicated  that  approximately  855 
fewer  reports  will  be  required  if  the 
reporting  requirement  is  changed  to 
report  only  foreign  obligation  source 
material.  The  burden  associated  with 


each  report  is  0.75  hours  for  a  total 
burden  reduction  of  641  hours. 

The  U.S.  Government  is  required  to 
report  to  IAEA  the  export  of  1  kg  or 
more  of  source  material.  The  inclusion 
of  Agreement  State  licensee  reporting 
requirements  for  exports  of  1  kg  or  more 
of  source  material  should  result  in  an 
insignificant  increase  in  regulatory 
burden  to  licensees.  Based  on  current 
information  for  the  last  6  years,  only  1 
Agreement  State  licensee  has  exported 
source  material  of  1  kg  or  more.  This 
licensee  actually  submitted  a  DOE/NRC 
Form-741  for  its  exports. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  is  necessary  to  reflect  the 
nuclear  non-proliferation  policies  of  the 
Executive  branch  and  U.S.  Government 
obligations  under  nuclear  agreements 
for  cooperation. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (§§50.109,  70.76,  72.62,  or 
76.76)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
chapter  I.  Therefore,  a  backfit  analysis  is 
not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  ^ 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  nlaterial, 
Uranium. 

10  CFR  Part  150 

Criminal  penalties,  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
materials,  Reporting  and  recordkeeping 
requirements.  Security  measiues. 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  40  and 
150. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

1 .  The  authority  citatioq  for  Part  40 
continues  to  read  as  follows: 

Auihoritv:  Sees.  62,  63,  64.  65.  81.  161. 
182.  183.  186.  68  Stat.  932.  933.  935,  948, 
953,  954.  955.  as  amended,  sees.  lle(2).  83. 
84.  Pub.  L.  95-604.  92  Stat.  3033.  as 
amended.  3039.  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092.  2093. 
2094.  2095.  2111.  2113,  2U4.  2201.  2232, 
2233.  2236.  2282);  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201.  as 
amended.  202.  206.  88  Stat.  1242.  as 
amended.  1244.  1246  (42  U.S.C.  5841.  5842, 
5846);  see.  275.  92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C. 
2022);  sec.  193.  104  Stat.  2835.  as  amended 
by  Pub.  L.  104-134.  110  Stat.  1321.  1321-349 
(42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  9.5- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  .5851). 
Section  40.31(g)  also  issued  under  sec.  122. 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184.  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C. 
2237). 

2.  In  §  40.4.  the  definition  of  Foreign 
obligations  is  added  to  read  as  follows: 

§40.4    Definitions. 

***** 

Foreign  obligations  means  the 
commitments  entered  into  by  the  U.S. 
Government  under  Atomic  Energy  Act 
(AEA)  section  123  agreements  for 
cooperation  in  the  peaceful  uses  of 
atomic  energy.  Imports  and  exports  of 
material  or  equipment  pursuant  to  such 
agreements  are  subject  to  these 
commitments,  which  in  some  cases 
involve  an  exchange  of  information  on 
imports,  exports,  retransfers  with 
foreign  governments,  peaceful  end-use 
assurances,  and  other  conditions  placed 
on  the  transfer  of  the  material  or 
equipment.  The  U.S.  Government 
informs  the  licensee  of  obligations 
attached  to  material. 


3.  In  §  40.64,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§40.64    Reports. 

(a)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  specific 
licensee  who  transfers,  receives,  or 
adjusts  the  inventory,  in  any  manner,  of 
uranium  or  thorium  source  material 
with  foreign  obligations  by  1  kilogram 
or  more  or  who  imports  or  exports  1 
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kilogram  of  uranium  or  thorium  source 
material  shall  complete  a  Nucleeir 
Material  Transaction  Report  in 
computer-readable  format  in  accordance 
with  instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Conunission,  Division  of 
Nuclear  Safety,  Washington,  DC  20555- 
0001 .  Each  licensee  who  transfers  the 
material  shall  submit  a  Nuclear  Material 
Transaction  Report  in  computer- 
readable  format  in  accordance  with 
instructions  no  later  than  the  close  of 
business  the  next  working  day.  Each 
licensee  who  receives  the  material  shall 
submit  a  Nuclear  Material  Transaction 
Report  in  computer-readable  format  in 
accordance  with  instructions  within  ten 
(10)  days  after  the  material  is  received. 
The  Commission's  copy  of  the  report 
must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  741  which 
has  been  previously  submitted  in  paper 
form. 

(b)  Except  as  speciified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  licensee 
authorized  to  possess  at  any  one  time 
and  location  more  than  1,000  kilograms 
of  uranium  or  thorium,  or  any 
combination  of  uranium  or  thorium, 
shall  submit  to  the  Commission  within 
30  days  after  September  30  of  each  year 
or  with  the  licensee's  material  status 
reports  on  special  nuclear  material  filed 
under  part  72  or  74,  a  statement  of  its 
source  material  inventory  with  foreign 
obligations  as  defined  in  this  part.  This 
statement  must  be  submitted  to  the 
address  specified  in  the  reporting 
instructions  (NUREG/BR-0007),  and 
include  the  Reporting  Identification 
Symbol  (RIS)  assigned  by  the 
Commission  to  the  licensee.  Copies  of 
the  reporting  instructions  may  be 
obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001. 


PART  1 50— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

4.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  274.  73  Stat.  688  (42  U.S.C. 
2201.  2021);  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

« 

Sections  150.3,  150.15,  150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81,  68 


Stat.  923,  935.  as  amended,  sees.  83.  84,  92 
Stat.  3033.  3039  (42  U.S.C.  2014e(2).  2111. 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135.  141.  Pub.  L.  97—425.  96  Stat.  2232.  2241 
(42  U.S.C.  10155.  10161).  Section  150.17a 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  see.  234.  83  Stat.  444  (42  U.S.C.  2282). 

5.  hi  §  150.3,  the  paragraph 
designations  are  removed,  the 
definitions  are  arranged  in  alphabetical 
order,  and  the  definition  of  Foreign 
obligations  is  added  to  read  as  follows: 

§150.3    Definitions. 

Foreign  obligations  means  the 
commitaients  entered  into  by  the  U.S. 
Government  under  Atomic  Energy  Act 
(AEA)  section  123  agreements  for 
cooperation  in  the  peaceful  uses  of 
atomic  energy.  Imports  and  exports  of 
material  or  equipment  piu-suant  to  such 
agreements  are  subject  to  these 
commitments,  which  in  some  cases 
involve  an  exchange  of  information  on 
imports,  exports,  retransfers  with 
foreign  governments,  peaceful  end-use 
assurances,  and  other  conditions  placed 
on  the  transfer  of  the  material  or 
equipment.  The  U.S.  Government 
informs  the  licensee  of  obligations 
attached  to  material. 
***** 

6.  In  §  150.17,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  1 50.1 7    Submission  to  Commission  of 
source  material  reports. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a,  each 
person  who,  pursuant  to  an  Agreement 
State  specific  license,  transfers  or 
receives  or  adjusts  the  inventory  in  any 
maimer  by  1  kilogram  or  more  of 
uranium  or  thorium  source  material 
with  foreign  obligations  or  who  imports 
or  exports  1  kilogram  or  more  of 
uranium  or  thorium  source  material 
shall  complete  and  submit  in  computer- 
readable  format  Nuclear  Material 
Transaction  Reports  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001.  Each  person  who  transfers 
the  material  shall  submit  a  Nuclear 
Material  Transaction  Report  in 
computer-readable  format  in  accordance 
with  instructions  no  later  than  the  close 
of  business  the  next  working  day.  Each 
person  who  receives  the  material  shall 
submit  a  Nuclear  Material  Transaction 


Report  in  computer-readable  format  in 
accordance  with  instructions  within  ten 
(10)  days  after  the  material  is  received. 
"The  Commission's  copy  of  the  report 
must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  741  which 
has  been  previously  submitted  in  paper 
form. 

(b)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a.  each 
person  authorized  to  possess  at  any  one 
time  and  location,  under  an  Agreement 
State  license,  more  than  1.000  kilograms 
of  uranium  or  thorium,  or  any 
combination  of  uranium  or  thorium, 
shall  submit  to  the  Commission  within 
30  days  after  September  30  of  each  year 
or  with  the  licensee's  material  status 
reports  on  special  nuclear  material  filed 
under  part  74,  a  statement  of  the 
licensee's  source  material  inventory 
with  foreign  obligations  as  defined  in 
■this  part.  This  statement  must  be 
submitted  to  the  address  specified  in  the 
reporting  instructions  (NUREG/BR- 
0007),  and  include  the  Reporting 
Identification  Symbol  (RIS)  assigned  by 
the  Commission  to  the  licensee.  Copies 
of  the  reporting  instructions  may  be 
obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001. 
***** 

Dated  at  Rock'ville.  Man'land,  this  21st  day 
of  February.  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
|FR  Doc.  03-5168  Filed  .3-4-03:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM244,  Special  Conditions  No. 
25-228-SC] 

Special  Conditions:  Learjet  Model  24/ 
25  Series  Airplanes;  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  conunents. 


SUMMARY:  These  special  conditions  are 
issued  for  the  Learjet  Model  24/25 
Series  airplanes,  modified  by  Avcon 
Industries,  Inc.  These  modified 
airplanes  will  have  novel  and  unusual 
design  featiu-es  when  compared  to  the 
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state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  dual 
Innovative  Solutions  and  Support.  Inc., 
Air  Data  Display  Units,  and  a  single 
Innovative  Solutions  and  Support,  Inc., 
Analog  Interface  Unit  that  performs 
criticail  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  February  20,  2003. 
Comments  must  be  received  on  or 
before  April  4,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM244. 1601  Lind  Avenue,  SW., 
Renton,  Washington,  98055-4056:  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM244. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Ser\'ice,  1601  Lind  Avenue,  SW., 
Renton,  Washington,  98055-4056: 
telephone  (425)  227-2145;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  impracticable  because 
these  procedures  would  significantly 
delay  certification  of  the  airplane  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance:  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
■  rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 


We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  conunent 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed.  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  July  10,  2002,  Avcon  Industries. 
Inc.,  P.O.  Box  748.  Newton,  Kansas 
67144,  applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Learjet 
Model  24/25  series  airplanes.  These 
models  are  currently  approved  under 
Type  Certificate  No".  AlOCE.  The  Learjet 
model  24  series  airplanes  have  two  aft- 
mounted  General  Electric  Turbojet 
engines,  a  maximum  operating  altitude 
of  45,000  feet,  and  carries  a  crew  of  two 
with  a  maximum  of  six  passengers.  The 
Learjet  model  25  series  airplanes  have 
two  aft-mounted  General  Electric 
Turbojet  engines,  a  maximum  operating 
altitude  of  51.000  feet,  and  carries  a 
crew  of  two  with  a  maximum  of  eight 
passengers.  The  modification 
incorporates  the  installation  of  dual 
Innovative  Solutions  and  Support,  Inc. 
(IS&S)  Air  Data  Display  Units  (ADDU) 
and  a  single  IS&S  Analog  Interface  Unit 
(AIU)  that  are  replacements  for  the 
existing  altimetry  system.  The  dual  IS&S 
ADDU  and  a  single  IS&S  AIU  system 
use  electronics  to  a  far  greater  extent 
than  the  original  altimetry  system  and 
may  bo  more  susceptible  to  electrical 
and  magnetic  interference  caused  by 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane.  This  disruption 
of  these  signals  could  result  in  loss  of 
altitude,  or  present  misleading 
information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Amendment  21-69,  effective 
September  16, 1992,  Avcon  Industries, 
Inc.,  must  show  that  the  Learjet  Model 
24/25  series  airplanes,  as  changed, 


continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlOCE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  Learjet  Model  24/25  Series 
airplanes  includes  §  21.29:  14  CFR  part 
25  effective  February  1,  1965,  as 
amended  by  Amendments  25-2  and  25- 
4.  Other  applicable  amendments, 
regulations,  and  special  conditions  are 
noted  in  Type  Certificate  Data  Sheet 
(TCDS)  AlOCE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  24/25 
series  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16.  . 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Learjet  Model  24/25 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirement  of  14  CFR  part  34  and  the 
noise  certification  requirement  of  14 
CJ^'R  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  1 1 . 3  8 ,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 101(b)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Avcon  Industries, 
Inc.,  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modifj' 
any  other  model  already  included  on 
Type  Certificate  Data  Sheet  (TCDS) 
AlOCE  to  incorporate  the  same  or 
similar  novel  or  unusual  design 
features,  these  special  conditions  would 
also  apply  to  the  other  model  under  the 
provi.sions  of  §21. 101(a)(1), 
Amendment  21-69,  effective  September 
16,  1991. 

Novel  or  Unusual  Design  Features 

The  Leaijet  Model  24/25  Series 
airplanes  modified  by  Avcon  Industries, 
Inc.,  will  incorporate  installation  of  dual 
IS&S  Air  Data  Display  Units  (ADDU), 
and  a  single  IS&S  Analog  Interface  Unit 
(AIU)  that  will  perform  critical 
functions.  These  advanced  systems  use 
electronics  to  a  far  greater  extent  than 
the  original  altimetry  system  and  may 
be  vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 
The  current  airworthiness  standards  of 
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part  25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
these  systems  are  considered  to  be  novel 
or  unusual  design  features. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Learjet  Model  24/25  series 
airplanes,  modified  by  Avcon 
Industries,  Inc.  These  special  conditions 
require  that  new  sensitive  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  dfrect  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  and  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
estabUshed. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  wiirbe 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specisd  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  thefr  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  identified  in  the  table 


below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  ... 

50 

50 

100  kHz-500  kHz 

50 

50 

500  kHz-2  MHz  .... 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz  ... 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MH2-200  MHz 

100 

100 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  ... 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-^  GHz  

3000 

200 

4  GHz-6  GHz  S.... 

•      3000 

200 

6  GHz-8  GHz  

1000 

200 

8GHZ-12GHZ  

3000 

300 

12  GHz-18  GHz  ... 

2000 

200 

18GHZ-40GHZ  ... 

600 

200 

The  field  strerigths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Learjet 
Model  24/25  series  airplanes  modified 
by  Avcon  Industries,  Inc.  Should  Avcon 
Industries,  Inc.,  apply  at  a  later  date  for 
a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  Type  Certificate  AlOCE  to 
incorporate  the  same  novel  or  unusual 
design  features,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1), 
Amendment  21-69,  effective  September 
16, 1991. 

Conclusion 

This  action  affects  ordy  certain  novel 
or  unusual  design  features  on  Learjet 
Model  24/25  series  airplanes  modified 
by  Avcon  Industries,  Inc.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significanUy 
affect  the  certification  of  the  airplane. 


which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportimities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Learjet  Model  24/25  series  airplanes 
modified  by  Avcon  Industries,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
feilure  would  contribute  to  or  cause  a 
failui'e  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  February 
20.  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  DOC.1B3-5129  Filed  3-4-03;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14463;  Airspace 
Docket  No.  03-ACE-16] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E;  Dubuque,  lA 

agency:  Federal  Aviation 
Administiation  (FAA).  DOT. 
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action:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  D 
and  Class  E  airspace  at  Dubuque.  lA.  An 
examination  of  controlled  airspace  for 
Dubuque,  lA  revealed  discrepancies  in 
the  Dubuque  Regional  Airport.  lA. 
airport  reference  point  used  in  the  legal 
descriptions  for  the  Dubuque.  lA  Class 
D  and  Class  E  airspace  areas.  This  action 
corrects  the  discrepancies  by  modifying 
the  Dubuque.  lA  Class  D.  Class  E4  and 
Class  E5  airspace  areas.  It  also 
incorporates  the  revised  Dubuque 
Regional  Airport.  lA  airport  reference 
point  in  the  ulass  D,  Class  E4  and  Class 
E5  airspace  legal  descriptions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  July  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1.2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001 .  You  must  identify  the 
docket  number  FAA-2003-14463/ 
Airspace  Docket  No.  03-ACE-16.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106:  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  D  airspace,  the  Class  E  airspace 
designated  as  an  extension  to  a  Class  D 
or  Class  E  surface  area  and  the  Class  E 
airspace  area  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  at  Dubuque.  lA.  An  examination  of 
controlled  airspace  for  Ehibuque,  lA 
revealed  discrepancies  in  the  Dubuque 
Regional  Airport,  lA  airport  reference 
point  used  in  the  legal  descriptions  for 
these  airspace  areas.  This  amendment 
incorporates  the  revised  Dubuque 
Regional  Airport,  lA  airport  reference 
point  and  brings  the  legal  descriptions 
of  these  airspace  areas  into  compliance 
with  FAA  Order  7400.2E,  Procedures  for 


Handling  Airspace  Matters.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9K.  dated  August  30. 
2002.  and  effective  September  16.  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Class  E  airspace  designated  as 
an  extension  to  a  Class  D  or  Class  E 
surface  area  and  Class  E  airspace  areas 
extending  upward  horn  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraphs  6004  and  6005. 
respectively,  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  r^ulation  will  become  effective  on 
the  date  specified  above.  After  the  dose 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  conunents  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  wdl  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
aigumentfi.  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in   . 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14463/Airspace 
Docket  No.  03-ACE-16."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
conunents.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30.  2002,  and  effective 
September  16.  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ACE  lA  D    Dubuque,  lA 

Dubuque  Regional  Airport.  lA 
(Let.  42°24'07'N.,  long.  90''42'34"W.) 


« 
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That  airspace  extending  upward  from  the 
surface  to  and  including  3.600  feet  MSL 
within  a  4.2-mile  radius  of  Dubuque  Regional 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director^'. 


Paragraph  6004     Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D  or 
Classt  E  Surface  Area. 


ACE  lA  E4    Dubuque,  lA 

Dubuque  Regional  Airport,  I A 

(Lai.  42°24'07"N.,  long.  90°42'34'\V. 
Dubuque  VORTAC 

(Lat.  42°24'05'TnI.,  long.  90°42'33nv.) 
That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the  321° 
radial  of  the  Dubuque  VORTAC  extending 
from  the  4.2-mile  radius  of  Dubuque  Regional 
Airport  to  7  miles  northwest  of  the  VORTAC 
and  within  2.6  miles  each  side  of  the  132° 
radial  of  the  Dubuque  VORTAC  extending 
from  the  4.2-mile  radius  of  Dubuque  Regional 
Airport  to  7  miles  southeast  of  the  VORTAC 
and  within  2.6  miles  each  side  of  the  189° 
radial  of  the  Dubuque  VORTAC  extendihg      . 
from  the  4.2-mile  radius  of  Dubuque  Regional 
Airport  to  7  miles  south  of  the  VORTAC. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Dir4ectory. 


Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upivard  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ACE  lA  E5     Dubuque,  lA 

Dubuque  Regional  Airport,  lA 

(Ut.  42°24'07"N..  long.  90°42'34nV.) 

Dubuque  VORTAC 

(Lat.  42°24'05'TM.,  long.  90'42'33'^V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Dubuque  Regional  Airport  and 
within  2.6  miles  each  side  of  the  321°  radial 
of  the  Dubuque  VORTAC  extending  from  the 
VORTAC  to  7  miles  northwest  of  the  airport 
and  within  3  miles  each  side  of  the  133° 
radial  of  the  Dubuque  VORTAC  extending 
from  the  VORTAC  to  13.5  miles  southeast  of 
the  airport  and  within  3  miles  each  side  of 
the  189°  radial  to  the  Dubuque  VORTAC 
extending  from  the  VORTAC  to  7.4  miles 
south  of  the  airport. 
***** 

Is.sued  in  Kansas  City,  MO  on  February  19. 
2003. 

Herman ).  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
(FR  Doc.  03-5132  Filed  3^A)3;  8:45  am] 
BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ACE-1 2] 

Esfabiishment  of  Class  E  Airspace; 
Moundridge,  KS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Moundridge.  KS.  An  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Runway  (RWY)  17 
ORIGINAL  Standard  Instrument 
Approach  Procedure  (SLAP)  and  an 
RNAV  (GPS)  RWY  35  ORIGINAL  SL\P 
have  been  developed  to  serve 
Moimdridge  Municipal  Airport, 
Moundridge.  KS.  Controlled  airspace 
extending  upward  from  700  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  these  approaches. 
EFFECTIVE  DATE:  0901  UTC.  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration.  901  Locust. 
Kansas  City.  MO  64106;  telephone: 
(816)  329-2525.  " 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday.  December  2.  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at 
Moimdridge.  KS.  The  proposal  was  to 
establish  controlled  airspace  extending 
upward  from  700  feet  AGL  to  protect 
aircraft  executing  instrument 
approaches  to  Moundridge  Mimicipal 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward- from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005.  of  FAA 
Order  7400.9K.  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Moundridge.  KS.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 


contain  aircraft  executing  instrument 
approach  procedures  at  Moundridge 
Municipal  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9K. 
dated  August  30.  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
dociunent  will  be  published 
subsequently  in  the  Order.  _  » 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as  • 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  p>art  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  .389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  apd  effective 
September  16.  2002,  is  amended  as 
follows: 
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Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Moundridge.  KS 

Moundridge  Municipal  Airport,  KS 
(Lai.  38°12'25'  N..  Long.  97''30'11''  W.) 
That  airspac:e  extending  upward  from  700 

feet  above  the  surface  of  the  earth  within  a 

6.5-mile  radius  of  Moundridge  Municipal 

Airport. 

*         »         *  *         * 

Issued  in  Kansas  City.  MO  on  February  19. 
2003. 

Herman  |.  Lyons,  fr.. 

Manager.  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-5130  Filed  3-4-03:  8:45  am) 
BiLLING  CODE  4B10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Parts  81  to  85,  revised  as  of 
July  1,  2002,  on  page  342,  in  §82.4. 
remove  Table  I  at  the  end  of  paragraph 
(t)(4). 

[FR  Doc.  03-55508  Filed  3-4-03;  8:45  am] 
BILUNG  CODE  1S0S-01-O 

ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0036;  FRL-7292-8] 

Hexythiazox;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
hexythiazox  in  or  on  date,  dried  fruit. 
The  Interregional  Research  Project 
Number  4  (IR-4)  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA). 

DATES:  This  regulation  is  effective 
March  5,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2003-0036,  must  be 
received  on  or  before  May  5.  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 


instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
You  may  be  potentially  affected  by 

this  action  if  you  are  potentially  affected 
by  this  action  if  you  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  "by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information?  * 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0036.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federat  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa  .gov/opptsfrs/h  ome/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  14, 
2002  (67  FR  11480)  (FRL-6826-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA.  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (1E6325)  by  the  hiterregional 
Research  Project  Number  4  (IR-4),  681 
U.S.  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390.  That  notice 
included  a  summary  of  the  petition 
prepared  by  Gowan  Company,  the 
registrant.  There  were  no  comments  . 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.448  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
miticide,  hexythiazox,  trans-5-(4- 
chlorophenyl)-N-cycIohexyI-4-methyI-2- 
oxothiazolidine-3-carboxamide  and  its 
metabolites  containing  the  4- 
chlorophenyl-4-methyl-2-oxo-3- 
thiazolidine  moiety  in  or  on  date,  dried 
fruit  at  1.0  parts  per  million  (ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
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all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  hexythiazox  on  date,  dried 
fruit  at  1.0  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile  and  Endpoints 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hexythiazox  and 
the  endpoints  use  in  risk  assessment  are 
discussed  in  Unit  III.  A.  and  B.  of  the 
final  rule  on  hexythiazox  pesticide 
tolerances  published  in  the  Federal 
Register  of  April  18,  2001  (66  FR  19879) 
(FRL-6778-8).  Please  refer  to  this 
document  should  you  desire  detailed 
toxicological  information  on 
hexythiazox. 

The  Agency  has  identified  an  acute 
dietary  endpoint  for  females  13  years 
and  older.  The  acute  population 
adjusted  dose  (aPAD)  for  females  is' 2. 4 
milligrams/kilograms/day  (mg/kg/day). 


No  acute  dietary  endpoint  was 
identified  for  the  general  population 
including  infants  and  children;  a  dose 
and  endpoint  attributable  to  a  single 
exposiue  were  not  identified  from  the 
available  oral  toxicity  studies,  including 
maternal  toxicity  in  the  developmental 
toxicity  studies.  The  chronic  population 
adjusted  dose  (cPAD)  for  all  populations 
is  0.025  mg/kg/day.  Hexythiazox  has 
been  classified  as  a  category  C,  possible 
human  carcinogen,  for  cancer.  The 
calculated  Q*  for  hexvthiazox  is  2.22  x 
102. 

B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.448)  for  the 
combined  residues  of  hexythiazox, 
trans-5-(4-chlorophenyl)-N-cyclohexyl-" 
4-methyl-2-6xothiazolidine-3- 
carboxamide  and  its  metabolites 
containing  the  4-chlorophenyl-4- 
methyl-2-oxo-3-thiazolidine  moiety  in 
or  on  a  variety  of  raw  agricultural 
commodities  (RAC)  including  tolerances 
for  milk,  fat,  and  meat  byproducts  of 
cattle,  goat,  horse,  sheep,  and  swine. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
hexythiazox  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  dietary  exposure 
evaluation  model  (DEEM^^^^)  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  Department  of 
Agriculture  (USDA)  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments;  Default 
processing  factors  were  used,  and  100 
percent  crop  treated  (PCT)  information 
for  all  commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEMTM  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposine  assessments:  A  partially- 
.  refined  dietary  analysis  was  performed 
using  anticipated  residue  levels  for  most 
crops  (calculated  from  field  trial  data) 
and  PCT  or  anticipated  market-share 
information  for  all  crops. 


iii.  Cancer.  A  partially-refined 
dietary-exposure  analysis  was 
performed  using  anticipated  residue 
(AR)  levels  for  most  crops,  processing 
factors  where  applicable,  and  PCT  or 
anticipated  market  share  information  for 
all  crops. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408j;b)(2)(E)  of  the 
FFDCA  authorizes  EPA  to  use  available    " 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA.  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on  • 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1.  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2.  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group,  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposing  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  following  Table  1  provides  a 
summary  of  the  anticipated  residue  (AR) 
and  PCT  information  used  for  the 
chronic  and  cancer  exposure 
assessments.  The  Agency  has  issued 
emergency  exemptions  to  the  stale  of 
California  for  use  of  hexjlhiazox  on 
dates  since  1998.  The  PCT  information 
for  dates  is  based  on  applications  made 
under  these  emergency  exemptions.  The 
majority  of  dates  grown  in  the  United 
States  are  grown  in  Qilifomia. 
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Table  1.— Summary  of  Hexythiazox  Anticipated  Residues  (AR)  for  Chronic  and  Cancer  Dietary  Exposure 

Assessment  Based  on  Field-Trial  Data 


Commodity 

Established  or  HED  Recommended  Tol- 
erances (ppm) 

AR  (ppm) 

CT/Anticipated  Market 
Share  (%) 

Almond  hulls 

10 

2.7 

2 

Almond  nutmeat 

0.30 

0.046 

2 

Apples 

0.50 

0.12 

4 

Apple  juice 

0.50 

0.12 

4 

Apricots 

1.0 

0.20 

2 

Canebeny  crop  subgroup 

1.0 

0.34 

15 

Cherries 

1.0 

0.20 

.      <1 

Cottonseed  meal 

•   0.20 

0.059 

1 

Dates 

1.0 

0.24 

45 

Fat 

0.02 

0.0000076 

Hog  Fat 

0.02 

6.3  X  10  "> 

Hog  Liver 

0.02 

4.8  X  la" 

Hog  Meat  by-products  (except 
liver) 

0.02 

2.0  X  10" 

Hops 

2.0 

2.0 

45 

Liver 

0.02 

0.000058 

Meat  by-products  (except  liver) 

0.02 

0.000024 

MIIK 

0.02 

0.0000053 

Nectarines 

1.0 

0.054 

2 

Other  nutmeat 

'  0.30 

0.046 

<1 

Peaches 

1.0 

•    O.M 

1 

Pears 

0.30 

0.30 

3 

Pecans 

0.30 

0.01 

<1 

Peppermint,  tops 

2.0 

0.77 

5 

Plum 

0.10 

0.050 

1 

Plum,  prune,  dried 

0.40 

0.050 

:                      <1 

Plum,  pnjne.  fresh 

0.10 

0.050 

<1 

Refined  cottonseed  oil 

0.20 

0.059 

1 

Speamnint,  tops 

2.0 

0.77 

5 

Strawt)emes 

3.0 

0.75 

14 

Undelinted  cottonseed 

0.20 

0.059 

1 

Wet  apple  pomace 

0.80 

0.12 

4 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1.  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  b§sis.  EPA  uses 


a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 


weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
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tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  throu^  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
hexythiazox  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
hexythiazox  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
hexythiazox. 

The  Agency  uses  the  generic 
estimated  environmental  concentration 
(GENEEC)  or  the  pesticide  root  zone/ 
exposure  analysis  modeling  system 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a    . 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 


water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroimiental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposing  and  risk  as  a  percent  reference 
dose  (%RfD)  or  percent  population 
adjusted  dose  (%PAD).  Instead, 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
from  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
hexythiazox  they  are  further  discussed 
in  the  aggregate  risk  sections  below. 

Basedon  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  hexythiazox  for 
acute  exposures  are  estimated  to  be  1.81 
parts  per  billion  (ppb)  for  surface  water 
and  0.009  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  0.91  ppb  for  surface 
water  and  0.009  ppb  for  groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Hexythiazfl5c  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFD(3A 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
hexythiazox  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity. 


hexythiazox  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  hexythiazox  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposure    • 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  dfrectly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  (UF)  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

The  prenatal  and  postnatal  toxicology 
data  base  for  hexythiazox  is  complete 
with  respect  to  FQPA  considerations. 
The  nature  of  the  toxic  effects  caused  by 
hexythiazox  are  discussed  in  Unit  III.  D. 
of  the  final  rule  on  hexvihiazox 
pesticide  tolerances  published  in  the 
Federal  Register  of  April  18,  2001  (66 
FR  19879)  (FRL-6778-8).  Please  refer  to 
this  document  should  you  desire 
detailed  toxicological  information  on 
hexythiazox  regarding  FQPA 
considerations. 

The  results  of  the  prenatal  and 
postnatal  toxicology  studies  indicated 
no  increased  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure  to  hexythiazox.  There  is  a 
complete  toxicity  data  base  for 
he\y\hiazo\  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  EPA  determined  that  the  lOX 
safety  factor  to  protect  infants  and 
children  should  be  removed  and 
reduced  to  IX.  The  FQPA  factor  is 
removed  because  an  additional  safety 
factor  is  not  needed  to  protect  the  safety 
of  infants  and  children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residenticd  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
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point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,. allowable  chronic  water 
exposure  (mg/kg/day)  =  chronic  (cPAD) 
-  (average  food  +  residential  exposure). 
This  allowable  exposure  through 
drinking  water  is  used  to  calculate  a 
DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  U.S.  EPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 


(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  DefauU 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the . 
aggregate  risk  resulting  from  multiple 


exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  acute  dietary 
endpoint  has  only  been  identified  for 
females  (13  years  and  older).  Using  the 
exposure  assumptions  discussed  in  this 
unit  for  acute  exposure,  the  acute 
dietary  exposure  from  food  to 
hexythiazox  will  occupy  less  than  1%  of 
the  aPAD  for  females  13  years  and  older. 
In  addition,  there  is  potential  for  acute 
dietary  exposure  to  hexythiazox  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Hexythiazox 


Population  Sut)group 


Females  13  years  and  older 


aPAD  (mg/ 

«g) 


2.4 


%  aPAD 
(Food) 


<1% 


Surface 

Water  EEC 

(PPb) 


1.81 


GrourKJ 

Water  EEC 

(PPb) 


0.009 


Acute 

DWLOC 

(ppb) 


72.000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  hexythiazox  from  food 
will  utilize  less  than  1%  of  the  cPAD  for 
the  U.S.  population  and  all  infants  and 


children  subpopulations.  There  are  no 
residential  uses  for  hexythiazox.  There 
is  potential  for  chronic  dietary  exposure 
to  hexythiazox  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 


ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Hexythiazox 


Population  Sut>group 

cPAD  mg/kg/ 
day 

%  cPAD 
(Food) 

Surlace 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.025 

<1% 

0.91 

0.009 

870 

Children 

0.025 

<1% 

0.91 

0.009 

250 

Infants 

0.025 

<1% 

0.91 

0.009 

250 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposures  take  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Hexythiazox  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 


is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  ccfticem. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Hexythiazox  has  been 
classified  as  a  Category  C  possible 
human  carcinogen  (Qi*  =  2.22  x  10-2). 
Using  the  exposure  assumptions 
discussed  in  this  unit  for  cancer,  the 
carcinogenic  risk  estimate  from  food  for 


the  general  U.S.  population  is  2.5  x  10-'. 
There  is  potential  for  chronic  dietary 
exposure  to  hexythiazox  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
water  and  ground  water,  EPA  does  not 
expect  the  estimated  cancer  risk  for 
aggregate  exposure  to  exceed  1  x  10"*  as 
shown  in  the  following  Table  4: 
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Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Hexythiazox 

Population  Subgroup 

Q.- 

Estimated  Car- 
cinogenic Risk 
(Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
.     EEC  (ppb) 

Cancer  DWLOC 
(ppb) 

U.S.  population 

2.22  X  10^2 

2.5  X  ^(y■' 

0.91 

0.009 

1.2 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  hexythiazox 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  high-performance  liquid 
chromatography/ultraviolet  (HPLC/UV) 
analytical  method  used  for  determining 
the  combined  residues  of  hexythiazox 
and  its  metabolites  in  dates  is  adequate 
for  data  collection  purposes.  Adequate 
method  validation  data  were  submitted. 
This  method  is  based  on  Method  AMR- 
985-87,  which  has  been  darned 
acceptable  as  a  tolerance  enforcement 
method  in  conjunction  with  a  petition 
for  use  on  apples.  The  method  has  been 
validated  for  use  on  various  crop 
commodities,  and  has  been  forwarded  to 
the  Food  and  Drug  Administration 
(FDA)  for  inclusion  in  Pesticide 
Analytical  Method  Volume  II  (PAM  n). 
This  earlier  method  is  considered 
sufficient  to  enforce  the  proposed 
permanent  tolerances  for  residues  in  or 
on  dates.  — 

B.  International  Residue  Limits 

There  are  no  Mexican,  Canadian  or 
Codex  maximum  residue  limits  (MRLs) 
established  for  hexythiazox  in  or  on 
dates.  , 

C.  Magnitude  of  Residues 

An  adequate  number  of  residue  field 
trials  reflecting  the  proposed  use 
directions  were  submitted  to  EPA  to 
demonstrate  that  the  tolerance  for  date, 
dried  fruits  at  1.0  ppm  will  not  be 
exceeded  when  hexythiazox  products 
labeled  for  this  use  are  used  as  directed. 

D.  Rotational  Crop  Restrictions 

^As  dates  are  a  perennial  crop, 
confined  and  field  rotational  crop 
studies  are  not  required  to  support  the 
subject  petitions. 

V.  Conclusion 

Therefore,  the  toleranc"&^  is  established 
for  combined  residues  of  hexythiazox, 
trans-5-(4-chlorophenyl)-N-cyclohexyl- 
4-methyl-2-oxothiazolidine-3- 
carboxamide  and  its  metabolites 
containing  the  4-chlorophenyl-4- 


methyl-2-oxo-3-thiazolidine  moiety,  in 
or  on  date,  dried  fruit  at  1.0  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearii^  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  requfre  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  noy  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0036  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  5,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 


40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
inust  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly- 
by  EPA  without  prior  notice. 

Mail  your  wntten  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40  • 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or  . 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  fbr  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Progreuns,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
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inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0036.  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBl  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VQ.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Uw  104-113,  section 
12(d)  (15  U.S.C;  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 


an  accountable  process  to  ensure 
■  "meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specifiec^n  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  GFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24.  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180--(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.448  is  amended  by 
alphabetically  adding  the  commodity 
"date,  dried  fhiit"  to  the  table  in 
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paragraph  (a),  and  by  removing  and 
reserving  paragraph  (b)  as  follows: 


§  1 80.448    Hexythiazox;  tolerances  for 
residues. 

(a)*    *    * 


Commodity 

Pdrts  per  million 

Date,  dried  fmit 

1.0 

(b)  (Reserved] 

***** 

[FR  Doc.  03-5194  Filed  3-4-03;  8:45  am) 
BILUNG  CODE  6S6&-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-2003-0075;  FRL-7296-2] 

Foipet;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  foipet  (N- 
(trichloromethylthio)phthalimide)  in  or 
on  hop,  dried  cones.  Makhteshim-Agan 
of  North  America  Inc.  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA). 

DATES:  This  regulation  is  effective 
March  5,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2003-0075',  must  be 
received  on  or  before  May  5,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests-  may  be  submitted 
electronicadly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Keigwin,  Jr.,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW.  .Washington,  DC  20460-0001 ; 
telephone  number:  (703)  305-7618;  e- 
mail  address:  keigwin.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111),  Crop 
production. 


•  Industry  (NAICS  112),  Animal 
production. 

•  Industry  (NAICS  311).  Food 
manufacturing. 

•  Industry  (NAICS  32532),  Pesticide 
manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities,  ff  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0075.  The  official  public 
docket  consists  of  the  doounents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http ://www. epa .gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/ 
40cfrl80j_00.html,  a  beta  site  currently 
under  development.  To  access  the 
OPPTS  Harmonized  Guidelines 


referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://wvm.epa.gov/ 
opptsfrs/home/guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
E)ockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  Uirotigh  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  Januar>'  9, 
2003  (68  FR  1 182)  (FRL-7287-7).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Uw  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  2E6512)  by  Makhteshim- 
Agan  of  North  America  Inc.,  551  Fifth 
Ave.,  Suite  1100  New  York.  NY  10176. 
That  notice  included  a  sununary  of  the 
petition  prepared  by  Makhteshim-Agan 
of  North  America  Inc.,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.191  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
foipet,  (N- 

(trichloromethylthio)phthalimide).  in  or 
on  hop  at  120  parts  per  million  (ppra). 

Section  408(b)(2)(A)(i)  of  the  FFTDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section    . 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
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exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  PR  62961,  November  26,  1997) 
{FRL-5754-7). 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
folpet  on  hop,  dried  cones  at  100  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  folpet  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity 
rodents 

NOAEL  =  160  milligrams/kilogram/day  (mg/kg/day) 

LOAEL  =  500  /ng/kg/day  based  on  5  percent  decrease  in  body  weight 

870.3150 

90-Day  oral  toxicity  in 
nonrodents 

NOAEL  =  <790  mg/kg/day  (lowest  dose  tested)(LDT) 

LOAEL  =  790  mg/kg/day  based  on  decreased  weight  gain  in  males  and  females, 
testicular  atrophy  in  males 

8703200 

28-Day  dermal  toxicity 

NOAEL  =  1  mg/kg/day 

LOAEL  =  10  mg/kg/day  based  on  dermal  irritation;systemic  toxicity  as  reduced  body 
weight  gain  occurred  only  at  doses  greater  than  10  mg/kg/day 

870.3700 

Prenatal  developmental  in 

rodents 
Cri:  COBS-CD-(SD)  BR 

strain. 

Maternal  NOAEL  =  10  mg/kg/day 
LOAEL  =  60  mg/kg/day  based  on  reduced  body  weight 
Developmental  hJOAEL  =  60  mg/kg/day 

LOAEL  =  360  mg/kg/day  based  on  possible  incomplete  ossification  of  one  or  both 
pubes  and/or  eschia 

870.3700 

Prenatal  developmental  in 

rodents 
CD  Rats 

Maternal  NOAEL  =  150  mg/kg/day 

LOAEL  =  550  mg/kg/day  based  on  decreased  body  weight  gain,  soft  feces 
Developmental  NOAEL  =  <150  mg/kg/day  (LDT) 

LOAEL  =  550  mg/kg/day  based  on  small  fetuses,  reduced  ossification  of  interparietal 
bone  as  well  as  increase  in  angulated  ribs 

870.3700 

Prenatal  developmental  in 

nonrodents 
HY/CR  Albino  Rabbits 

Maternal  NOAEL  =  40  mg/kg/day 

LOAEL  =  160  mg/kg/day  based  on  decrease  in  body  weight  gain  and  food 
consumption 

Developmental  NOAEL  =  10  mg/kg/day 

LOAEL  =  40  mg/kg/day  based  on  delayed  ossification  of  stemebrae  and  lack  of  os- 
sification of  caudal  vertebrae  distal  to  caudal  vertebra  15. 

870.3700 

Prenatal  developmental  in 

nonrodents 
NZW  Rabbits 

« 

Maternal  NOAEL  =  10  mg/kg/day 

LOAEL  =  20  mg/kg/day  based  on  decreased  food  consumption  &  body  weight  gain 

during  gestation.  At  60  mg/kg/day,  decreased  food  consumption  &  body  weight 

gain,  hydrocephalus  and  related  skull  malformations. 
Developmental  NOAEL  =  10  mg/kg/day 
LOAEL  =  20  mg/kg/day  based  on  Increased  incidence  of  hydrocephalus  &  domed 

skull  &  in-egulariy  shaped  fontanelles 

870.3800 

Reproduction  and  fertility 

effects 
Charles  River  Rat 

Parental/Systemk:  NOAEL  =19.1  mg/kg/day  in  males:  22.5  mg/kg/day  in  females 
LOAEL  =112  mg/kg/day  in  males  and  134  mg/kg/day  in  females  based  on  diffuse 

hypert<eratosis    of    the    non-glandular   epithelium    of    in    both    sexes    of    both 

generations. 
Reproductive  NOAEL  =  370  mg/kg/day  in  males;  436  mg/kg/day  in  females  highest 

dose  tested  (HDT) 
Offspring  NOAEL  =  112  mg/kg/day  in  males  and  134  mg/kg/day  in  females 
LOAEL  =  370  mg/kg/day  in  males  and  565  mg/kg/day  in  females  based  on  lower 

pup  body  weights  primarily  in  the  F1  litter  generation 
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Guideline  No. 


870.3800 


870.4100 


870.4100 


870.4100 


870.4100 


870.4200 


870.4200 


870.4200 


870.4200 


870.51^5 


870.5275 


870.5300 


870.5300 


870.5375 


870.5380 


870.5395 


870.5450 


Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


Reproduction  and  fertility 

effects 
Sprague-Dawley  Rat 


Chronic  toxicity  rodents 
Crt:CD(SD)BR  albino  rats 


Chronic  toxicity  rodents 
Fischer  344  Rat 


Chronic  toxicity  rodents 


Results 


Parental/Systemic  NOAEL  =  35  mg/kg/day 

LOAEL  =  160  mg/kg/day  based  on  decreased  weight  gain  in  F1  offspring. 

(Reproductive  NOAEL  =  35  mg/kg/day 

LOAEL  =  160  mg/kg/day  based  on  decteased  fertility  in  males 


NOAEL  =  10  mg/kg/day 

LOAEL  =  40  mg/kg/day  based  on  uteeratkjn/erosiori,  hypertieratosis  of  stomach  in 
males  and  females 


NOAEL  =  25  mg/kg/day 

LOAEL  =  50  mg/kg/day  t>ased  on  hypericeratosis  of  nonglandular  epithelium  of  stom- 
ach in  both  sexes. 


NOAEL  =  12  mg/kg/day  in  males;  15  mg/kg/day  in  females 

LOAEL  =  81  mg/kg/day  in  males  and  100  mg/kg/day  in  females  based  on  an  in- 
crease in  incidence  and  severity  of  hyperi<eratosis  of  the  esophagus  and  non- 
glandular  epithelium  of  the  stomach. 


Chronic  toxicity  dogs 


Carcinogenicity  rats 
Crt:CD(SD)BR  albino  rats 


Carcino-genicity  rats 
Fischer  344  Rat 


Carcinogenicity  mice 
B6C3F1  Strain 


Carcinogenicity  mice 
CD-1  Mice 


Mutagenic-Lymphoma 
Mutation  in  L5178Y/TK 
mouse  lymphoma  cells 


Mutagenic-Sex  Link  Re- 
cessive in  Drosophilia 


NOAEL  =  10  mg/kg/day 

LOAEL  =  60  mg/kg/day  based  on  decreased  food  consumptkjn  &  body  weight  gain; 
decreased  serum  cholesterol  and  serum  proteins 


NOAEL  =  Not  achieved. 

LOAEL  =  10  mg/kg/day  on  increased  incidence  of  C-cell  adenoma  &  carcinoma  of 
thyroid  in  males  &  intrietical  cell  tumors  of  testes 


t^AEL  =50  mg/kg/day 

LOAEL  =  100  nr»g/kg/day  on  increased  benign  fibroepithelial  tumor  of  the  mammary 

glands  &  C-cell  adenoma  of  the  thyroid 
fsio  evidence  of  carcinogenreity 


NOAEL  =  Not  achieved. 

LOAEL  =  150  mg/kg/day  based  on  duodenal  carcinoma  and  storna*  papiltoma  both 

sexes:  malignant  lymphoma  in  high  dose  females  only 
Evidence  of  carcinogenicity 


NOAEL  =  Not  achieved. 

LOAEL  =  150  mg/kg/day  based  on  a  dose  related  increase  in  incidence  of  intestinal 

adenomas  and  adenocarcinomas  in  both  sexes 
Evklence  of  carcinogenteity 


Positive  for  forward  mutations  in  L5178Yn"K  mouse  lymphoma  cells.  Higher  con- 
centration necessary  in  the  presence  of  8-9  fraction 


Positive  for  sex  linked  recessive  lethals 


Mutagenic-/^  vivo  Cyto- 
genetic toxk:ity  in 
Mouse 


Mutagenic-/n  Vivo  Cyto- 
genetic in  Mouse 


MOtagenic-Chromosome 
At>erration  in  Rats 


No  effect  on  the  incidence  of  coat  color  spots  -  negative  for  mutations  Significant 
pup  mortality  at  all  doses  levels.  Decreased  survival  of  pups  during  lactation.  In- 
creased melanocyte  toxicity  in  pups  at  4310  ppm  decreased  weight  gain  tn  dams 
at  4310. 


Decreases  in  the  number  and  percentage  of  live  bom  pups;  maternal  weight  gain 


Cytogenetics  Chro- 
mosome Aberration  in 
Chinese  hamster  ovary 
cells 


Mutagenic  Mk:ronucleus 
Assay  in  the  Mouse 
(CD-I) 


Mutagenic-Dominant  Le- 
thal Test  in  the  Mouse 


Not  a  clastogen  at  the  HDT.  No  measure  of  cytotoxicity  in  bone  marrow  Dose  used 
not  supported  by  evkJence  ttiat  the  HDT  was  a  maximum  tolerated  dose 


Folpet  was  tested  up  to  toxicity  in  non-activated  (2.5  jig/mL)  &  activated  Chinese 
hamster  ovaiy  cells  (CHO)  (25.7  &  75.0  pig/mL)  in  10  &  20  hour  assays. 

Results:  There  was  a  10-30  fold  difference  in  toxcity  sensitivity.  The  test  article  in- 
duced chromosomal  aberrations  at  marginally  cytotoxic  concentrations  of  0.75  \igl 
mL  in  the  non-activated  system,  and  0  26  ng/mL  in  the  10  hour  activ.  assay,  but 
required  25.0  ng/mL  in  the  20  hour  activation  assay.  "" 


No  evidence  of  mutagenicity. 


Negative  for  mutation 
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Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No.             '              Study  Type 

Results 

870.5500 

Mutagenic-Reverse 
Mutation 

Positive  direct  acting  mutagen.  Both  batches  tested  were  equally  mutagenic.  Effect 
of  metabolic  activation  not  assessed. 

870.5500 

Mutagenic- DN A  Repair 
Test 

Positive  for  DNA  damage  without  metatxjiic  activation. 

870.5550 

Unscheduled  DNA  Syn- 
thesis in  Wl  38 
Fibroblasts: 

Positive  in  the  presence  of  metabolic  activation  only. 

870  5500 

Reverse  Mutation 

• 

Positive  for  reverse  mutations  in  Salmonella  TA100,  TA1535  &  TA1538,  &  in  E.  coll 

WP2. 
Rat  liver  S-9  had  no  effect  on  mutagenicity 

870.5575 

Mutagenic-Recomb/ 
Convers  Assay 

Positive  for  recombinants  with/witfiout  metatxslic  activity. 

870.6200 

Acute  neurotoxicity 
screening  battery 

Not  available. 

870  6200 

Subchronic  neurotoxicity 
screening  battery 

Not  available. 

870.6300 

Developmental 
neurotoxicity 

Not  available. 

870.7485 

• 
t 

Metabolism  and 
pharmacokinetics 

Doses:  50  and  5,000  ppm. 

Results:  The  5,000  ppm  level  had  been  shown  to  cause  the  tumors  in  mice  but  not 
in  rats  The  studies  suggested  that  folpet  was  tumorigenic  in  the  mouse  and  not  in 
the  rat  because;  Greater  intake  in  the  mouse  and  greater  target  tissue  exposure 
to  active  metabolites  that  the  mouse  could  not  detoxify;  greater  local  effects  on 
mouse  upper  gastrointestinal  tract;  and  greater  reliance  by  the  mouse  on  gluta- 
thione for  detoxification  of  folpet. 

870.7485 

t 

Metabolism  and 
pharmacokinetics 

4 
* 

C'*-Folpet  was  administered  orally  to  Sprague-Dawley  rats  in  3  studies: 

1.  Single  dose  of  10  mg/kg; 

2.  Single  dose  of  500  mg/kg;  and 

3.  On  day  15,  10  mg/kg  of  C"'-Folpet  after  14  consecutive  days  of  unlabeled  folpet 
at  10  mg/kg.  Samples  were  examined  for  radioactivity  for  up  to  120  hours  post 
C^^-dosing. 

Results: 

1.  Single  C^-'-Folpet  at  10  mg/kg  was  absorbed  >  90%  of  the  dose,  there  was  rapid 
urinary  excretion  and  by  120  hours,  there  was  little  detactable  radioactivity. 

2.  Single  C"'-Folpet  at  500  mg/kg  was  about  60%  absorbed  with  the  urinary  excre- 
tion rate  being  slower  that  after  the  10  mg/kg  dose  (possibly  due  to  rate-limiting 
absorption). 

3.  Single  C  "-Folpet  at  10  mg/kg  following  14  daily  non-labeled  doses  of  10  mg/kg 
yielded  results  similar  to  those  observed  after  a  single  c'"  dose. 

4.  No  accumulation  of  folpet  was  detected  during  the  5  days  after  dosing;  concentra- 
tions of  radioactivity  in  measured  tissues  were  generally  below  the  limit  of  detec- 
tion at  10  mg/kg  or  were  detected  at  very  low  levels  at  500  mg/kg. 

5.  Phthalamic  acid  was  determined  to  be  the  single  active  metabolite  found  in  urine 
&  it  was  suggested  that  its  formation  from  Folpet  may  have  been  by  trichloro- 
methylthio  groups  loss  and  hydrolytic  cleavage  of  the  maleimide  ring. 

At  10  mg/kg,the  major  fecal  metabolite  was  phthalamic  acid  and  at  500  mg/kg,  the 
radioactivity  was  primarily  associated  with  unchanged  C  "-folpet  (assumed  to  be 
unabsorbed  test  article). 

870.7600 

Dermal  penetration 

Doses:  C'-Folpet  was  administered  dermally  to  male  doses  of  10,  1,  0.1,  and  0.01 
mg/ral  (200  uL  volume  of  test  suspension  to  1 8.9  cm2  of  clipped  skin)  for  up  to  24 
hours. 

Blood,  urine,  feces,  carcass  and  skin  radioactivity  was  measured  (up  to  24  hrs). 

Results: 

1 .  Rapid  absorption  into  the  skin  and  carcass; 

2.  Low  blood  levels; 

3.  Primary  excretion  by  urine  with  rate  apparently  inversely  related  to  quantity  ap- 
plied; and 

4.  Minor  bile  involvement  in  excretion  as  little  in  feces. 
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B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  imique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10**  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  Jn  this  non-linear  approach,- 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEtancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  folpet  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Folpet  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of  Con- 
cem  for  Risk  Assessment 

Study  and  Toxkx)loglcal  Effects 

Acute  Dietary  (Females  13-50 
years  of  age) 

NOAEL  =  lOmg/kg/day 

UF=  100 

Acute  RfD  =  0.1  mg/kg/day 

FQPASF=  IX 

aPAD  =  acute  RfD/FQPA  SF 

=  0.1  mg/kg/day 

Developmental  Toxicity  Study  in  Rabbits 
LOAEL   =   20   mg/kg/day   based   on   an   in- 
creased number  of  fetuses  and  litters  with 
hydrocephaly  and   related  skull   malforma- 
tions 

Chronic  Dietary  (All 
populations) 

NOAEL  =  9  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.09  mg/kg/ 
day 

FQPASF  =  1X 

cPAD  =  chronic  RfD/FQPA 

SF 
=  0.09  mg/kg/day 

Chronic  Toxicity  Study  in  Rat 

LOAEL  =  35  mg/kg/day  based  on 
hypertceratosis/acanthosis  and  ulceration/ 
erosion  of  non-glandular  stomach  epithelium 
in  both  sexes 

Short-Term  Dermal  (1  to  7 
days)  (Residential) 

oral  study  NOAEL= 
10  mg/kg/day  (dermal  ab- 
sorption rate  =  2.7%) 

LOC  for  MOE  = 
100  (Residential) 

Developmental  Toxicity  Study  in  Rabbits 
LOAEL   =   20   mg/kg/day   based   on   an   in- 
creased numtter  of  fetuses  and  litters  with 
hydrocephaly  and   related  skull  malforma- 
tions 

Intermediate-Term  Demial  (1 
week  to  several  months) 
(Residential) 

oral  study  NOAEL  = 
10  mg/kg/day  (dermal  ab- 
sorption rate  =  2,7% 

LOC  for  MOE  = 
100  (Residential) 

Developmental  Toxicity  Study  in  Rabbits 
LOAEL    =   20    mg/kg/day   based   on   an'  in- 
creased number  of  fetuses  and  litters  with 
hydrocephaly  and   related  skull  malforma- 
tions  ■ 

Short-Term  Inhalation  (1  to  7 
days)  (Residential) 

oral  study  NOAEL= 
10  mg/kg/day  (inhalation 
absorption  rate  =  100%) 

LOC  for  MOE  = 
100  (Residential) 

Developmental  Toxicity  Study  in  Rabbits 
LOAEL   =   20   mg,'kg/day   based   on   an    in- 
creased number  of  fetuses  and  litters  with 
hydrocephaly   and   related   skull   malforma- 
tk)ns  , 

Intennediate-Term  Inhalation  (1 
week  to  several  months) 
(Residential) 

oral  study  NOAEL  = 
10  mg/kg/day  (inhalation 
absorption  rate  =  100%) 

LOC  for  MOE  = 
100  (Residential) 

Developmental  Toxicity  Study  in  Rabbits 
LOAEL   =   20   mg/kg/day   based   on   an   in- 
creased number  of  fetuses  and  litters  with 
,    hydrocephaly  and  related  skull  malforma- 
tions 

Cancer  (oral,  dennal. 
Inhalation) 

Cancer  potency  factor 
(01*)  is  1.86  X  10-3. 

Based  on  increased  incidences  of  adenomas 
and  carcinomas  in  the  duodenum  of  male 
and  female  mice  in  two  strains 

•The  reference  to  the  FQPA  SF  refers  to  any  additranal  SF  retained  due  to  concerns  unique  to  the  FQPA. 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.191)  for  the 
residues  of  folpet,  in  or  on  a  variety  of 
raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  horn  folpet  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model-Food 
Commodity  Intake  Database  (DEEM- 
FCID  rw)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commddity.  The  following  assumptions 
were  made  for  the  acute  exposure 
assessments:  Anticipated  residues  for 
most  commodities  and  percent  crop 
treated  for  many  commodities.  For  hop. 
the  dietary  exposure  analysis  assumed 
tolerance  level  residues  and  100  percent 
crop  treated. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
Food  Commodity  Intake  Database 
(DEEM  FCID  )  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998)  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  Anticipated  residues  for 
most  commodities  and  percent  crop 
treated  for  many  commodities.  For  hop, 
the  dietary  exposure  analysis  assumed 
tolerance  level  residues  and  100  percent 
crop  treated. 

iii.  Cancer.  In  conducting  this  cancer 
dietary  risk  assessment  the  Dietary 
Exposure  Evaluation  Model  Food 
Commodity  Intake  Database  (DEEM- 
FCID^^"^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
comnxodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  Anticipated  residues  for 
most  commodities  and  percent  crop 
treated  for  many  commodities.  For  hop, 
the  dietary  exposure  analysis  assumed 


tolerance  level  residues  and  100  percent 
crop  treated. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(E)  of  the  FFDCA  authorizes 
EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)t2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

The  Agency  did  use  anticipated 
residue  calculations  in  conducting  its 
risk  assessment.  These  calculations  are 
based  upon  submitted  field  trial  data 
and  could  be  further  refined  through  the 
use  of  monitoring  data. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue: 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  as 
follows.  The  only  registered  food  use  of 
folpet  in  the  United  States  is  avocados 
grown  in  Florida.  According  to  data 
available  from  the  United  States 
Department  of  Agriculture's  National 
Agricultural  Statistics  Service, 
California  accounted  for  89  percent  of 
avocado  production  in  the  United 
States,  followed  by  Florida  at  nearly  1 1 
percent  and  Hawaii  at  approximately 
0.1  percent.  Therefore,  the  Agency  has 
assumed  that  only  11  percent  of  the  U.S. 
avocado  crop  is  treated  with  folpet.  As 


stated  earlier,  for  the  hop  use,  the 
Agency  assumed  100  percent  crop 
treated  even  though  imports  of  hop 
accounted  for  less  than  50  percent  of  the 
crop  consumed  in  the  United  States, 
based  upon  data  available  from  the  Hop 
Growers  of  American  2001  Statistical 
Report.  For  all  other  commodities 
(except  hops  and  avocados),  the  Agency 
assumed  a  maximum  percent  crop 
treated  value  of  1%  for  each  commodity 
(i.e.,  apple,  cranberry,  cucumber,  grape, 
lettuce,  melon,  onion,  strawberry,  and 
tomato)  based  upon  information  derived 
through  an  analysis  of  import  and 
domestic  production  data  available  from 
the  United  States  Department  of 
Agriculture  for  the  years  1995  through 
1999  and  adjusted  for  the  countries  in 
which  folpet  is  registered. 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  III.  have  been 
met.  With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  In  using 
these  data,  the  Agency  also  took  into 
account  the  specific  countries  where 
folpet  is  registered.  In  the  case  of 
avocados,  the  Agency  based  its  PCT 
estimate  on  the  volume  of  the  avocado 
crop  grown  in  the  United  States, 
utilizing  data  from  the  U.S.  Department 
of  Agriculture.  For  all  potentially- 
treated  commodities.  EPA  used 
estimated  maximum  PCT  assumptions 
in  conducting  both  the  acute  and 
chronic  dietary  exposure  assessments. 
The  expostire  estimates  resulting  from 
this  approach  reasonably  represent  the 
highest  levels  to  which  an  individual 
could  be  exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  informatioa  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiunption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
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folpet  may  be  applied  in  a  particular 
area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  folpet 
in  drinking  water.  Because  the  Agency 
does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  folpet. 

The  Agency  uses  tne  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  Uer  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximiun 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu-e 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  folpet  they 
are  further  discussed  in  the  aggregate 
risk  sections  in  Unit  IIl.E.. 


Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  folpet  for  acute 
exposures  are  estimated  to  be  309  parts 
per  billion  (ppb)  for  surface  water  and 
0.83  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
0.62  ppb  for  surface  water  and  0.83  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Folpet  is  currently  registered  for  use 
as  an  additive  in  paints  and  stains  for 
use  both  occupationally  and  by  the 
homeowner.  Four  major  exposure   ' 
scenarios  for  homeowner  handlers  using  • 
folpet  containing  paints  and  stains 
labeled  for  pesticidal  use  and  three 
major  scenarios  for  homeowners  using 
folpet  containing  products  not  labeled 
for  pesticidal  use  were  evaluated.  The 
highest  exposure  level  for  combined 
inhalation  and  dermal  exposures  were 
based  upon  a  homeowner  applying  a 
ready-to-use  stain  formulation  with  an 
airless  sprayer.  This  exposure  level  was 
used  to  estimate  the  short-  and 
intermediate-term  risks  for  folpet. 

4.  Cumulative  exposure  to  substqnces 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanisn\  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
folpet  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity,  folpet 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
Assumed  that  folpet  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

Captan  and  folpet  share  a  common 
metabolite,  thiophosgene,  which  the 


Agency  believes  to  be  responsible  for 
the  carcinogenic  effects  of  these 
compoimds.  Thiophosgene  is  a  highly 
reactive,  short-lived  compound.  Studies 
indicate  that  thiophosgene  causes  local 
irritation  of  the  site  with  which  it  comes 
in  contact,  and  is  believed  to  cause 
tumors  through  irritation  of  the 
duodenum.  Because  they  are  so  short- 
lived,'thiophosgene  residues  cannot  be 
quantified.  Without  measurable  residues 
of  the  common  metabolite,  it  is  difficult 
to  relate  exposures  of  captan  to  those  of 
folpet  since  the  formation  of 
thiophosgene  may  be  different  for  both 
compounds.  However,  assuming  that 
the  carcinogenic  effects  observed  in ' 
both  pesticides  are  due  solely  to  the 
metabolite  thiophosgene,  the  Agency 
believes  it  is  reasonable  to  add  the 
estimate  cancer  risks  from  the 
individual  aggregate  risks  from  both 
folpet  and  captan  to  obtain  a  worst-case 
estimate. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safefy  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  data  provided  no  indication  of 
increased  susceptibility  in  two  prenatal 
developmental  toxicity  studies  in  rats 
following  in  utero  or  in  the  two  (2)2-  * 
generation  reproduction  studies  in  rats. 
Two  developmental  toxicity'  studies  in 
rabbits  are  also  available.  In  a  study 
with  New  Zealand  rabbits,  folpet  caused 
an  increase  in  the  incidence  of 
hydrocephalus  in  fetuses  and  with  the 
associated  dome  skull  and  irregularly- 
shaped  fontanelles  at  the  mid  and  high 
dose  groups  in  the  presence  of  maternal 
toxicity.  Both  fetal  and  litter  incidences 
of  this  malformation  were  increased  in 

a  dose-related  manner.  There  were  no 
toxicological  effects  noted  on  litter  size, 
resorptions,  sex  ratio,  or  number  of 
skeletal  malformations.  For  maternal 
toxicity,  the  NOAEL  was  10  mg/kg/day 
and  the  LOAEL  was  20  mg/kg/day, 
based  on  decreased  body  weight  gain 
and  food  consumption.  For 
developmental  toxicity,  the  NOAEL  was 
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10  mg/kg/day  and  the  LOAEL  was  20 
mg/kg/day,  based  upon  an  increase  in 
the  number  of  fetuses  and  litters  with 
hydrocephaly  and  related  skull 
malformations.  Although  the 
developmental  malformations 
(hydrocephaly)  and  associated  maternal 
toxicity  occur  at  similar  doses,  such 
effects  are  toxic  manifestations  as  a 
result  of  exposure. 

In  order  to  determine  the  critical 
period  of  treatment  for  the  occurrence  of 
hydorcephaly  and  other  treatment- 
related  fetal  anomalies  observed  in  the 
above  study,  another  developmental 
toxicity  study  was  conducted  with  the 
same  strain  of  rabbit  with  the  highest 
dose  group  (60  mg/kg/day)  receiving 
folpet  on  gestation  days  7-9,  10-12,  IS- 
IS, or  16-18.  The  incidence  of 
hydrocephalus  was  higher  than 
historical  or  concurrent  controls,  but 
lower  than  in  the  previous  study.  The 
maternal  toxicity  noted  was  a  dose- 
related  decreased  food  consumption  and 
variable  decrease  in  body  weight  gain. 
Significantly  increased  incidence  of 
irregularly-shaped  fontanelles  and 
slightly  increased  incidences  of 
angulated  hyoid  alae  were  noted  in  the 
60  mg/kg/day  dose  group. 

In  a  second  rabbit  developmental 
toxicity  study,  HY/CR  strain  rabbits 
received  folpet  on  gestation  days  7 
through  19.  For  maternal  toxicity,  the 
NOAEL  was  40  mg/kg/day  and  the 
LOAEL  was  160  mg/kg/day,  based  on 
decreased  body  weights  and  food 
consumption  as  well  as  clinical  signs. 
For  developmental  toxicity,  the  NOAEL 
was  10  mg/kg/day  and  the  LOAEL  was 
40  mg/kg/day,  based  on  delayed 
ossification  of  the  sternebrae.  There  was 
no  evidence  of  hydrocephaly  observed 
in  this  study  at  dose  levels  greater  than 
in  the  previous  study. 

In  addition,  the  Agency  examined  the 
available  studies  for  captan,  the 
structiu-al  analog  of  folpet,  and 
determined  that  there  was  no  indication 
of  increased  susceptibility  of  rabbits  or 
hamsters  to  pre-  or  post-natal  exposure 
to  captan.  In  prenatal  developmental 
toxicity  studies  in  rabbits  and  hamsters 
and  reproduction  studies  in  the  rat,  all 
conducted  using  captan  as  the  test 
material,  toxicity  to  the  offspring 
occurred  at  equivalent  or  higher  doses 
than  maternal  toxicity. 

3.  Conclusion,  i.  There  is  a  complete 
toxicity  data  base  for  folpet  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The    - 
Agency  has  determined  that  the  FQPA 
Safety  Factor  can  be  reduced  to  IX 
based  upon  the  following  weight-of-the- 
evidence  considerations: 


a.  There  was  no  evidence  of 
quantitative  or  qualitative  susceptibility 
in  two  developmental  toxicity  studies  in 
the  rat; 

b.  There  was  no  evidence  of  enhanced 
suspectibility  to  the  pups  in  two 
different  2-generation  reproduction 
studies  in  the  rat; 

c.  Folpet  is  not  a  cholinesterase 
inhibitor  and,  therefore,  comments 
made  at  the  June  26-27,  2002  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  Scientific  Advisory  Panel 
(SAP)  meeting  on  the  Determination  of 
the  Appropriate  FQPA  Safety  Factor(s) 
in  the  Organophosphorous  Pesticide 
Cumulative  Risk  Assessment: 
Susceptibility  and  Sensitivity  to  the 
Common  Mechanism, 
Acetylcholinesterase  Inhibition  should 
not  influence  this  uncertainty  factor 
decision. 

d.  There  is  inconsistency  between  the 
two  available  developmental  toxicity 
studies  in  the  rabbit.  When  tested  at 
lower  doses,  there  is  a  concern  for 
hydrocephaly.  However,  when  this 
study  was  repeated  in  the  same  strain  of 
rabbit  at.higher  dose  levels,  no  evidence 
of  hydrocephaly  was  observed. 
Nevertheless,  for  purposes  of  risk 
assessment,  the  Agency  has  selected  the 
developmental  NOAEL  of  10  mg/kg/day 
from  the  rabbit  developmental  study  in 
which  hydrocephaly  was  observed  as 
the  endpoint  for  evaluating  acute  risk. 

e.  Other  than  the  one  rabbit 
developmental  toxicity  study,  there  are 
no  other  signs  from  the  available 
toxicology  database  of  a  concern  for 
neurotoxic  effects. 

f.  Furthermore,  the  Agency's  exposure 
assumptions  are  conservative.  The 
assessment  assumes  that  all  hops 
consumed  in  the  United  States  are 
treated  with  folpet.  In  addition,  the 
analysis  presumes  that  all  avocados 
grown  in  Florida  are  treated  with  this 
fungicide.  The  percent  crop  treated  data 
for  the  imported  commodities  assumed 
that  all  crop  exported  to  the  U.S.  from 
countries  in  which  folpet  is  registered 
are  treated  with  this  chemical. 
Therefore,  a  hgure  of  1  %  crop  treated 
was  assumed  for  the  following 
commodities:  Apple,  cranberry, 
cucumber,  grape,  lettuce,  melon,  onion, 
strawberry,  and  tomato. 

ii.  The  Agency  has  also  determined 
that  a  developmental  neurotoxicity 
study  for  folpet  is  not  warranted  based 
upon  the  following  considerations: 

a.  Although  hycfrocephalus  was 
observed  in  one  developmental  toxicity 
study  in  the  rabbit,  it  occurred  at. 
maternally  toxic  doses  and  was  only 
seen  in  one  species; 

b.  No  alterations  to  the  fetal  nervous 
system  were  seen  in  the  developmental 


rat  studies  at  the  same  doses  that  induce 
hydrocephaly  in  rabbits; 

c.  Although  there  are  no  acute  or 
subchronic  neurotoxicity  studies 
available,  there  is  no  evidence  of 
neurotoxicity  or  neuropathology  in 
adult  animals  in  any  of  the  studies; 

•d.  The  available  data  indicate  that  the 
developmental  neurotoxicity  study 
would  have  to  be  tested  at  dose  levels 
higher  than  150  mg/kg/day  because  no 
developmental  toxicity  Was  observed  in 
rats  at  2,000  mg/kg/day.  In  addition, 
given  the  results  in  the  2-generation 
reproduction  study  (NOAEL  of  168  mg/ 
kg/day),  it  is  anticipated  that  in  order  to 
elicit  any  fetal  nervous  system 
abnormalities  in  the  developmental 
neiuotoxicity  study,  the  selected  dose 
levels  would  have  to  be  higher  than  160 
mg/kg/day. 

e.  Since  the  dose  level  selections  for 
the  developmental  neurotoxicity  study 
would  be  greater  than  160  mg/kg/day, 
the  resultant  NOAEL  would  be  either 
comparable  to,  or  higher  than,  the  doses 
cmrently  used  in  the  risk  assessment. 
The  NOAEL  of  10  mg/kg/day  selected 
for  the  acute  reference  dose  and  the 
residential  exposure  and  risk 
assessments  is  seventeen  times  lower 
than  the  offspring  NOAEL  in  the 
reproduction  study.  The  NOAEL  of  9 
mg/kg/day  selected  for  the  chronic 
reference  dose  is  nineteen  times  lower 
than  the  offspring  NOAEL  in  the 
reproduction  study.  Therefore,  it  is 
unlikely  that  the  developmental 
neinotoxicity  study  would  change  the 
current  doses  used  for  overall  risk 
assessments. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calcidates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
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as  used  by  the  Office  of  Water  are  used 
to  calculate  DWLOCs:  2  liter  (L)/70  kg 
(adult  male),  2L/60  kg  (aduU  female), 
and  lL/10  kg  (child).  DefauU  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposme  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siuface  water  and 
groundwater  are  less  than  the  calculated 


DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposiu-e  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 


1.  Acute  risk.  Usjng  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietar>' 
exposure  from  food  to  folpet  will 
occupy  <1  %  of  the  aPAD  for  females  13 
years  and  older.  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
folpet  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Folpet 


Population  Subgroup 

aPAD  (mg/ 
kg/day) 

%  aPAD 
(Food) 

Surface 
Water  EEC 
(PPb)  . 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

Females,  13-49  years  old 

0.1 

<1 

309 

0.83 

2.800 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposing,  EPA  has  concluded 
that  exposiu-e  to  folpet  from  food  will 
utilize  less  than  1%  of  the  cPAD  for  all 
popidation  subgroups  within  the  United 


States.  Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
folpet  is  not  expected.  In  addition,  there 
is  potential  for  chronic  dietary  exposure 
to  folpet  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  4  of  this 
unit: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Folpet 


*                   Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronk; 

DWLOC 

(PPb) 

U.S.  population 

0.09 

<1% 

0.62 

0.83 

3.100 

All  Infants 

0.09 

<1% 

0.62 

0.83 

900 

Children,  1-2  years 

0.09 

<1% 

0.62 

0.83 

900 

Females,  13-49  years 

0.09 

<1% 

0.62 

0.83 

2.700 

Adults.  50-t-  years 

0.09 

<1% 

0.62 

0.83 

3,100 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposures  take  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposiu-e  level). 

Folpet  is  currently  registered  for  use 
that  could  result  in  short-term  and 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 


and  water  and  short-term  and 
intermediate-term  exposures  for  folpet. 

Using  the  exposure  assumptions 
described  in  this  luiit  for  short-term  and 
intermediate-term  exposures,  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  370.  These  aggregate  MOEs  do 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition,  short- 


term  and  intermediate-term  DWLOCs 
were  calculated  and  compared  to  the 
EECs  for  chronic  exposure  of  folpet  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
or  intermediate-term  aggregate 
exposures  to  exceed  the  Agency's  level 
of  concern,  as  shown  in  Table  5  of  this 
unit: 


Table  5.— Aggregate  Risk  Assessments  for  Short-Term  and  Intermediate-Term  Exposures  to  Folpet 


Population  Subgroup 

Aggregate 
MOE  (Food 

+ 
Residential) 

Aggregate 

Level  of 

Concern 

(LOC) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

DWLOC 
(ppb) 

Females,  13-49  years 

370 

100 

0.62 

0.83 

2,200 
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4.  Aggregate  cancer  risk  for  U.S. 
population.  The  aggregate  cancer  risk 
(food  plus  residential)  from  exposure  to 
folpet  is  estimated  to  he  7.2  x  10«. 
Assuming  a  negligible  risk  level  of  1.0 
X  10  '',  the  cancer  DWLOC  would  be  15 
ppb.'Based  on  the  FIRST  and  SCl- 
GROW  models  the  EECs  for  chronic 
exposures  to  folpet  are  estimated  to  be 
0.62  ppb  for  surface  water  and  0.83  ppb 
for  ground  water,  significantly  lower 
than  the  DWLOC. 

As  discussed  in  Unit  I1I.C.4..  captan 
and  folpet  share  a  common  metabolite, 
thiophosgene.  which  the  Agency 
believes  to  be  responsible  for  the 
carcinogenic  effects  of  these 
compounds.  Thiophosgene  is  a  highly 
reactive,  short-lived  compound.  Studies 
indicate  that  thiophosgene  causes  local 
irritation  of  the  site  with  which  it  comes 
in  contact,  and  is  believed  to  cause 
tumors  through  irritation  of  the 
duodenum.  Because  they  are  so  short- 
lived, thiophosgene  residues  cannot  be 
quantified.  Without  measurable  residues 
of  the  common  metabolite,  it  is  difficult 
to  relate  exposures  of  captan  to  those  of 
folpet  since  the  formation  of 
thiophosgene  may  be  different  for  both 
compounds.  However,  assuming  that 
the  carcinogenic  effects  observed  in 
both  pesticides  are  due  solely  to  the 
metabolite  thiophosgene,  the  Agency 
believes  it  is  reasonable  to  add  the 
estimate  cancer  risks  from  the 
individual  aggregate  risks  fi-om  both 
folpet  and  captan  to  obtain  a  worst-case 
estimate. 

For  captan,  the  estimated  cancer  risk 
for  the  U.S.  population  from  exposure  to 
food  only  is  1.26  x  10  '.  As  discussed 
above,  the  estimate  cancer  risk  (food 
only)  from  exposure  to  folpet  is  7.2  x 
10".  If  these  two  risk  estimates  are 
added  together,  the  total  estimated 
cancer  risk  is  2.0  x  10  ''.  Assuming  a 
negligible  cancer  risk  in  the  range  of  1.0 
x  10  **  to  3.0  x  10  '*,  the  smallest  cancer 
DWLOC  would  be  11  ppb.  Based  on  the 
FIRST  and  SCI-GROW  models  the  EECs 
for  chronic  exposures  to  folpet  are 
estimated  to  be  0.62  ppb  for  surface 
water  and  0.83  ppb  for  ground  water. 
The  EECs  for  chronic  exposure  to  captan 
are  estimated  to  be  4  ppb  for  surface 
water  and  1  ppb  for  groundwater.  The 
combined  EECs  for  chronic  exposure  to 
captan  plus  folpet  are  5  ppb  for  surface 
water  and  2  ppb  for  groundwater,  both 
below  the  DWLOC  of  11  ppb. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 

from  aggregate  exposure  to  folpet 
residues. 


rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  gas  chromatography/ 
electron  capture  detector  (GC/ECD) 
analytical  method  is  available  for 
enforcing  tolerances  of  folpet  in  or  on 
plant  commodities.  The  method  may  be 
requested  from:  Chief.  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade.  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

No  CODEX  MRLs  exist  for  folpet  on 
hop. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  folpet.  (N- 
(trichloromethylthio)phthalimide).  in  or 
on  hop,  dried  cones  at  120  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  gbvern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  ft-om  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDC;^,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days, 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
OPP-2003-0075  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  5, 2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 


178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0075.  to:  Public  hiformation 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  {7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  em  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  flevieiv  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355',  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  luider  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  <ind  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA^,  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  40B(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various , 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n){4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  impUcations" 


as  described  in  Executive  Order  13175,  . 
entitled  Consultation  and  Coordinatton 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibihties  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vni.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
"agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and' 
the  Comptroller  General  of  the  United- 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  25,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 

amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.191  is  amended: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading,  and 
alphabetically  adding  a  commodity  to 
the  table  in  newly  designated  paragraph 
(a);  and 

ii.  By  adding  and  reserving  with 
headings  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

§  1 80.1 91     Folpet;  tolerances  for  residues, 
(a)  General.  *  *  * 


action:  Final  rule. 


Commodity 


Parts  per  million 


Hop,  dried  cones 


120' 


1  There  are  no  U.S.  registrations  on  hop, 
dried  cones  as  of  February  14,  2003 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

[KR  D(i<:.  03-5192  Filed  3-4-03;  8:45  am) 

BILLING  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services; 
Clarendon,  TX 

CFR  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  Parts  70  to  79,  revised  as  of 
October  1.  2002,  in  §  73.202(b),  on  page 
108,  the  Table  of  FM  Allotments  is 
amended  under  Texas  by  adding 
Clarendon,  Channel  257C2. 

jFR  Doc.  03-.'>,'i.'i07  Filed  .3-4-03;  8:45  am) 

BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1080-AI17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List  the 
Columbia  Basin  Distinct  Population 
Segment  of  the  Pygmy  Rabbit 
{Brachylagus  idahoensis)  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior, 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  for  the  Columbia 
Basin  distinct  population  segment  of  the 
pygmy  rabbit  [Brachylagus  idahoensis) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  This 
population  consists  of  fewer  than  30 
wild  individuals  in  Douglas  County, 
Washington,  and  a  small  captive 
population. 

The  Columbia  Basin  pygmy  rabbit  is 
imminently  threatened  by  recent 
decreases  in  its  population  size  and 
distribution  that  have  caused  it  to  be 
.  susceptible  to  the  combined  influence  of 
catastrophic  environmental  events, 
habitat  degradation  and  fragmentation, 
disease,  predation,  demographic 
limitations,  and  loss  of  genetic 
heterogeneity.  We  find  that  these  threats 
constitute  a  significant  risk  to  the  well- 
being  of  the  Columbia  Basin  pygmy 
rabbit  and,  as  such,  make  the  protective 
measures  afforded  by  the  Act 
immediately  available  with  publication 
of  this  final  rule. 

DATES:  This  rule  becomes  effective  on 
March  5.  2003. 

ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  inspection,  by 
appointment,  during  normal  business    ' 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Upper  Columbia  Fish  and 
Wildlife  Office.  11103  East  Montgomery 
Drive,  Spokane,  Washington  99206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Warren,  at  the  address 
listed  above  (telephone  509/891-6839; 
facsimile  509/891-6748;  electronic  mail: 
chris_warren@fws.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  pygmy  rabbit  [Brachylagus 
idahoensis)  is  a  member  of  the  family 
Leporidae,  which  includes  hares  and 
rabbits.  The  species  has  been  placed  in 
a  number  of  genera  Since  it  was  first 
classified  in  1891  as  Lepus  idahoensis 
(Washington  Department  of  Fish  and 
Wildlife  (WDFW)  1995a).  In  1904,  it  was 
reclassified  and  placed  in  the  genus 
Brachylagus.  In  1930,  it  was  again 
reclassified  and  placed  in  the  genus 
Svlvilagus.  More  recent  examination  of 
dentition  (Hibbard  1963)  and  analysis  of 
blood  proteins  (Johnson  1968)  suggest 
that  the  pygmy  rabbit  differs 
significantly  fi-om  species  within  either 
the  Lepus  or  Sylvilagus  genera.  The 
pygmy  rabbit  is  now  generally 
considered  to  be  within  the  monotypic 
genus  Brachylagus.  and  classified  as  B. 
idahoensis  (Green  and  Flinders  1980a; 
WDFW  1995a).  There  are  no  recognized 


subspecies  of  the  pygmy  rabbit 
(Dalquest  1948;  Green  and  Flinders 
1980a). 

The  pygmy  rabbit  is  the  smallest 
Leporid  in  North  America,  with  mean 
adult  weights  from  375  to  about  500 
grams  (0.83  to  1.1  pounds),  and  lengths 
from  23.5  to  29.5  centimeters  (cm)  (9.3 
to  11.6  inches  (in))  (Orr  1940;  Janson 
1946;  Wilde  1978;  Gahr  1993;  WDFW 
1995a;  T.  Katzner,  Arizona  State 
University,  pers.  comm.  2002).  Females 
tend  to  be  slightly  larger  than  males. 
Pygmy  rabbits  undergo  an  annual  molt. 
During  summer,  their  overall  color  is 
slate-gray  tipped  with  brown.  Their  legs, 
fchest.  and  nape  (back  of  neck)  are  tawny 
cinnamon-brown,  their  bellies  are 
whitish,  and  the  entire  edges  of  their 
ears  are  pale  buff.  Their  ears  are  short 
(3.5  to  5.2  cm  (1.4  to  2.0  in)),  rounded, 
and  thickly  furred  outside.  Their  tails 
are  small  (1.5  to  2.4  cm  (0.6  to  0.9  in)), 
uniform  in  color,  and  nearly 
unnoticeable  in  the  wild  (Orr  1940; 
Janson  1946;  WDFW  1995a).  The  pygmy 
rabbit  is  distinguishable  from  other 
Leporids  by  its  small  size,  short  ears, 
gray  color,  small  hind  legs,  and  lack  of 
white  on  the  tail. 

Pygmy  rabbits  are  typically  found  in 
areas  of  tall,  dense  sagebrush  [Artemisia 
spp.)  cover,  and  are  highly  dependent 
on  sagebrush  to  provide  both  food  and 
shelter  throughout  the  year  (Orr  1940; 
Green  and  Flinders  1980a:  WDFW 
1995a).  The  winter  diet  of  pygmy  rabbits 
is  comprised  of  up  to  99  percent 
sagebrush  (Wilde  1978),  which  is 
unique  among  Leporids  (White  et  al. 
1982).  During  spring  and  summer  in 
Utah,  their  diet  consists  of  roughly  51 
percent  sagebrush.  39  percent  grasses 
(particularly  native  bunch-grasses,  such 
as  Agropyron  spp.  and  Poa  spp.),  and  10 
percent  forbs  (an  herb  other  than  grass) 
(Green  and  Flinders  1980b).  There  is 
evidence  that  pygmy  rabbits 
preferentially  select  native  grasses  as 
forage  during  this  period  in  comparison 
to  other  available  foods.  In  addition, 
total  grass  cover  relative  to  forbs  and 
shrubs  may  be  reduced  within  the 
immediate  areas  occupied  by  pygmy 
rabbits  as  a  result  of  its  use  as  a  food 
source  during  spring  and  summer 
(Green  and  Flinders  1980b).  The 
specific  diets  of  pygmy  rabbit 
populations  likely  change  depending  on 
the  region  occupied  (T.  Katzner,  pers. 
comm.  2002). 

The  pygmy  rabbit  is  believed  to  be 
one  of  only  two  Leporids  in  North 
America  that  digs  its  own  burrows 
(Nelson  1909:  Green  and  Flinders 
1980a;  WDFW  1995a),  the  other  being 
the  volcano  rabbit  [Romerolagus  diazi) 
found  in  central  Mexico  (Durrell  and 
Mallinson  1970).  Pygmy  rabbit  burrows 
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are  typically  found  in  relatively  deep, 
loose  soils  of  wind-borne  or  water-borne 
(e.g..  alluvial  fan)  origin.  Pygmy  rabbits 
occasionally  make  use  of  burrows 
abandoned  by  other  species,  such  as  the 
yellow-bellied  marmot  [Marmota 
flaviventris)  or  badger  [Taxidea  taxus) 
(Wilde  1978;  Green  and  Flinders  1980a; 
WDFW  1995a)  and,  as  a  result,  may 
occur  in  areas  of  shallower  or  more 
compact  soils  that  support  sufficient 
shrub  cover  (Bradfield  1974).  During 
winter,  pygmy  rabbits  make  extensive 
use  of  snow  burrows,  possibly  to  access 
sagebrush  forage  (Bradfield  1974).  as 
travel  corridors  among  their 
underground  burrows,  and/or  as 
thermal  cover  (Katzner  and  Parker 
1997). 

Pygmy  rabbits,  especially  juveniles, 
likely  use  their  burrows  as  protection 
from  predators  and  inclement  weather 
(Bailey  1936;  Bradfield  1974).  The 
burrows  frequently  have  multiple 
entrances,  some  of  which  are  concealed 
at  the  base  of  larger  sagebrush  plants 
(WDFW  1995a).  Burrows  are  relatively 
simple  and  shallow,  often  no  more  than 
2  meters  (m)  (6.6  feet  (ft))  in  length  and 
usually  less  than  1  m  (3.3  ft)  deep  with 
no  distinct  chambers  (Bradfield  1974; 
Green  and  Flinders  1980a;  Gahr  1993). 
Burrows  are  typically  dug  into  gentle 
slopes  or  mound/inter-mound  areas  of 
more  level  or  dissected  topography 
(Wilde  1978;  U.S.  Department  of 
Agriculture  (USDA)1991;  Gahr  1993).  In 
general,  the  number  of  active  burrows  in 
an  area  increases  over  the  summer  as 
the  number  of  juveniles  increases. 
However,  the  number  of  active  burrows 
may  not  be  directly  related  to  the 
number  of  individuals  in  a  given  area 
because  some  individual  pygmy  rabbits 
appear  to  maintain  multiple  burrows, 
while  some  individual  burrows  are  used 
by  multiple  individuals  (Gahr  1993; 
WDFW  1995a). 

Pygmy  rabbits  begin  breeding  their 
second  year  and,  in  Washington, 
breeding  occurs  from  February  through 
July  (WDFW  1995a).  In  some  parts  of 
the  species'  range,  females  may  have  up 
to  three  litters  per  year  and  average  six 
young  per  litter  (Green  1978;  Wilde 
1978).  Breeding  appears  to  be  highly 
synchronous  in  a  given  area  and 
juveniles  are  often  identifiable  to 
cohorts  (Wilde  1978).  No  evidence  of 
nests,  nesting  material,  or  lactating 
females  with  young  has  been  found  in 
burrows  (Bradfield  1974;  Gahr  1993; 
WDFW  1995a).  Individual  juveniles 
have  been  found  under  clumps  of 
sagebrush,  although  it  is  not  known 


precisely  where  the  young  are  born  in 
the  wild  or  if  they  may  be  routinely 
hidden  at  the  bases  of  scattered  shrubs 
or  within  burrows  (Wilde  1978). 

Current  information  on  captive  pygmy 
rabbits  indicates  that  females  may 
excavate  specialized  "natal"  buirows  for 
their  litters  in  the  vicinity  of  their 
regular  burrows  (P.  Swenson,  Oregon 
Zoo,  pers.  comm.  2001;  L.  Shipley, 
Washington  State  University  (WSU), 
pers.  comm.  2001).  Apparently,  females 
begin  to  dig  and  supply  nesting  material 
(e.g.,  grass  clippings)  to  these  burrows 
several  days  prior  to  giving  birth,  and 
may  give  birth  and  nurse  their  young  at 
the  ground  surface  in  a  small  depression 
near  the  burrow's  entrance.  After 
niusing.  the  young  return  to  the  burrow 
and  the  female  re-fills  the  biurow 
entrance  with  loose  soil  and  otherwise 
disguises  the  immediate  area  to  avoid 
detection.  Other  "dead-end"  burrows 
that  females  construct  nearby  are 
apparently  associated  with  the  natal 
burrows  and  may  be  important  for 
providing  proper  aeration.  Females  may 
also  alter  their  defecation  and  latrine 
habits  while  pregnant  and  nursing  (P. 
Swenson,  pers.  comm.  2001).  Further 
work  with  captive  and  wild  pygmy 
rabbits  should  shed  additional  light  on 
the  details  of  their  reproductive  strategy. 

Pygmy  rabbits  may  be  active  at  any 
time  of  the  day  or  night  and  appear  to 
be  most  active  during  mid-mOrning 
(Bradfield  1974;  Green  and  Flinders 
1980a;  Gahr  1993).  Pygmy  rabbits 
maintain  a  low  stance,  have  a  deliberate 
gait,  and  are  relatively  slow  and 
vulnerable  in  more  open  areas.  They  can 
evade  predators  by  maneuvering 
through  the  dense  shrub  cover  of  thefr 
preferred  habitats,  often  along 
established  trails,  or  by  escaping  into 
their  burrows  (Bailey  1936;  Severaid 
1950;  Bradfield  1974). 

Pygmy  rabbits  tend  to  have  relatively 
small  home  ranges  during  winter, 
remaining  within  roughly  30  m  (98  ft) 
of  their  biurows  (Orr  1940;  Janson  1946; 
Gahr  1993;  Katzner  and  Parker  1997), 
although  some  snow  burrows  may 
extend  outward  up  to  100  m  (328  ft) 
(Bradfield  1974).  "They  have  larger  home 
ranges  during  spring  and  summer  (Orr 
1940;  Janson  1946;  Gahr  1993;  Katzner 
and  Parker  1997).  During  the  breeding 
season  in  Washington,  females  tend  to 
make  relatively  short  movements  within 
a  small  core  area  and  have  home  ranges 
covering  roughly  2.7  hectares  (ha)  (6.7 
acres  (ac));  males  tend  to  make  longer 
movements,  traveling  among  a  number 
of  females,  resulting  in  home  ranges 


covering  roughly  20.2  ha  (49.9  ac)  (Gahr 
1993).  These  home  range  estimates  in 
Washington  are  considerably  larger  than 
for  pygmy  rabbit  populations  in  other 
areas  of  their  historic  range  (WDFW 
1995a;  Katzner  and  Parker  1997).  Pygmy 
rabbits  may  travel  up  to  1.2  kilometers 
(km)  (0.75  miles  (mi))  from  their 
burrows  (Gahr  1993),  and  there  are  a 
few  records  of  apparently  dispersing 
individuals  moving  up  to  3.5  km  (2.17 
mi)  (Green  and  Flinders  1979;  Katzner 
and  Parker  1998). 

The  annual  mortality  rate  of  adult 
pygmy  rabbits  may  be  as  high  as  88 
percent,  and  over  50  percent  of 
juveniles  can  apparently  die  within 
roughly  5  weeks  of  their  emergence 
UVilde  1978;  WDFW  1995a).  However, 
the  mortality  rates  of  adult  and  juvenile 
pygmy  rabbits  can  var>'  considerably 
between  years,  and  even  between 
juvenile  cohorts  within  years  (Wilde 
1978).  Predation  was  shown  to  be  the 
main  cause  of  pygmy  rabbit  mortality  in. 
Idaho  (Green  1979).  Potential  predators 
include  badgers,  long-tailed  weasels 
[Mustela  frenata),  coyotes  [Canis 
latrans),  bobcats  [Felis  rufus),  great 
horned  owls  [Bubo  virginianus),  long- 
eared  owls  [Asia  otus),  ferruginous 
hawks  [Buteo  regalis),  northern  harriers 
[Circus  cyaneus),  and  common  raven 
[Corvus  corax)  (Janson  1946:  Gashwiler 
et  al.  1960;  Green  1978;  Wilde  1978; 
WDFW  1995a:  D.  Hays.  WDFW.  pers. 
comm.  2002;  M.  Hallet,  WDFW.  pers. 
comm.  2002). 

Population  cycles  are  not  known  in 
pygmy  rabbits,  although  local,  relatively 
rapid  population  declines  have  been 
noted  in  several  States  (Bradfield  1974; 
Weiss  and  Verts  1984;  WDFW  1995a). 
After  initial  declines,  pygmy  rabbit 
populations  maj'  not  have  the  same 
capacity  for  rapid  increases  in  numbers 
as  other  Leporids  due  to  their  close 
association  with  specific  components  of 
sagebrush  ecosystems,  and  the  relatively 
limited  availability  of  their  preferred 
habitats  (Wilde  1978:  Green  and 
Flinders  1980b:  WDFW  1995a). 

Distribution  and  Status 

The  historic  distribution  of  t^e  pygmy 
rabbit  included  much  of  the  semi-arid, 
shrub  steppe  region  of  the  Great  Basin 
and  adjacent  intermountain  zones  of  the 
conterminous  western  United  States 
(Green  and  Flinders  1980a),  and 
included  portions  of  Montana,  Idaho, 
Wyoming.  Utah.  Nevada,  California, 
Oregon,  and  Washington  (Figure  1). 

BILUNG  CODE  4310-55-P 
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Figure  1.  The  approximate  historic  range- wicle  distribution  of  the  pygmy  rabbit  (Weiss  and 
Verts  1 984;  WDFW  1 995;  T.  Katzner,  pers.  comm.,  2002). 


BILLING  CODE  4310-S5-C 

Currently,  pygmy  rabbits  are  not 
distributed  continuously  across  their 
range,  nor  were  they  in  the  past.  Rather, 
they  are  found  in  areas  within  their 


broader  distribution  where  sagebrush 
cover  is  sufficiently  tall  and  dense,  and 
soils  are  sufficiently  deep  and  loose  to 
allow  burrowing  (Bailey  1936;  Green 


and  Flinders  1980a;  Weiss  and  Verts 
1984;  WDFW  1995a).  The  local 
distribution  of  these  habitat  patches, 
and  thus  pygmy  rabbits,  likely  shifts 
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across  the  landscape  in  response  to 
vaJious  sources  of  disturbance  [e.g.,  fire, 
flooding,  grazing,  crop  production) 
combined  with  long-  and  short-term 
weather  patterns.  In  the  past,  more 
dense  vegetation  along  permanent  and 
intermittent  stream  channels,  alluvial 
fans,  and  sagebrush  plains  probably 
provided  travel  corridors  and  dispersal 
habitat  for  pygmy  rabbits  between 
appropriate  use  areas  (Green  and 
Flinders  1980a;  Weiss  and  Verts  1984; 
WDFW  1995a).  Since  European 
settlement  of  the  western  United  States, 
more  dense  vegetation  associated  with 
some  human  activities  (.e.g.,  fence  rows, 
roadway  shoulders,  crop  margins, 
abandoned  fields)  may  have  also  acted 
as  avenues  of  dispersal  between  local 
populations  of  pygmy  rabbits  (Green 
and  Flinders  1980a;  Pritchett  et  al. 
1987). 

Prehistoric  Distribution 

There  is  very  little  information 
currently  available  regarding  the 


prehistoric  distribution  of  the  pygmy 
rabbit  throughout  the  majority  of  its 
range.  However,  the  pygmy  rabbit  has 
been  present  within  the  Columbia 
Basin,  a  geographic  area  that  extends 
from  northern  Oregon  through  eastern 
Washington  (Quigley  et  al.  1997),  for 
over  100,000  years  (Lyman  1991).  This 
population  segment,  which  we  refer  to 
as  the  Columbia  Basin  pygmy  rabbit,  is 
believed  to  have  been  disjunct  from  the 
remainder  of  the  species'  range  since  at 
least  the  iearly  Holocene  (10,000  to  7,000 
years  before  present  (BP)),  as  suggested 
by  the  fossil  record  (Grayson  1987; 
Lyman  1991).  This  separation  is  in 
contrast  to  the  relatively  short-term, 
local  patterns  of  isolation,  extirpation, 
and  recolonization  that  likely  occur 
throughout  pygmy  rabbit  range  (see 
above).  The  Columbia  Basin  pygmy 
rabbit  probably  had  a  broader 
distribution  during  the  raid-Holocene 
(roughly  7,000  to  3,000  years  BP) 
(Lyman  1991).  Gradual  climate  change 


afi^ecting  the  distribution  and 
composition  of  sagebrush  communities 
is  thought  to  have  resulted  in  a 
reduction  of  the  Columbia  Basin  pVgmy 
rabbit's  range  during  the  late  Holocene 
(3,000  years  BP  td  present)  (Grayson 
1987;  Lyman  1991). 

Historic  and  Current  Distribution 

Columbia  Basin  pygmy  rabbits  have 
been  considered  rare  with  local  areas  of 
occurrence  within  the  Columbia  Basin 
for  many  years  (Dalquest  1948), 
although  there  is  little  comprehensive 
information  available  regarding  their 
historic  distribution  and  abiuidance 
within  this  region  (WDFW  1995a). 
Museum  specimens  and  reliable  sight 
records  indicate  that  Columbia  Basin ' 
pygmy  rabbits  probably  occurred  in 
portions  of  at  least  five  Washington 
counties  during  the  first  half  of  the 
1900s,  including  Douglas,  Grant, 
Lincoln,  Adams,  and  Benton  (Figure  2). 

BaUNG  CODE  4310-5S-P 
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Figure  2.  The  approximate  historic  and  current  distribution  of  the  pygmy  rabbit  in  Washington 
and  Oregon  (Weiss  and  Verts  1984;  WDFW  1995). 


BILLING  CODE  4310-5S-C 

Once  thought  to  be  extirpated, 
Columbia  Basin  pygmy  rabbits  were 
again  located  in  Washington  in  1979. 
Intensive  surveys  in  1987  and  1988 
discovered  five  small  subpopulations  in 
southern  Douglas  County;  three 
occurred  on  State  lands  and  two  on 
private  lands  (WDFW  1995a).  With  the 
exception  of  a  single  site  record  from 


Benton  County  in  1979.  Columbia  Basin 
pygmy  rabbits  have  been  found  only  in 
southern  Douglas  and  northern  Grant 
counties  since  1956  (WDFW  2000a).  The 
Washington  Wildlife  Commission 
designated  the  pygmy  rabbit  as  a  State 
threatened  species  in  1990,  and 
reclassified  it  as  endangered  in  1993 
(WDFW  1995a). 


The  number  of  Columbia  Basin 
p,ygmy  rabbit  subpopulations  and  active 
burrows  in  Washington  has  declined 
over  the  past  decade  (WDFW  2001a). 
Four  of  Ihe  five  subpopulations  located 
in  1987  and  1988  were  very  small,  with 
fewer  than  100  active  burrows  (WDFW 
1995a);  the  largest  subpopulation  (at  the 
State-owned  Sagebrush  Flat  site  in 


Douglas  County)  contained  roughly  588 
active  burrows  in  1993,  when  it  was 
estimated  to  support  fewer  than  150 
rabbits  (Gahr  1993).  While  an  additional 
subpopulation  was  discovered  on 
private  land  in  northern  Grant  County 
in  1997,  three  of  the  small 
subpopulations  originally  located  were 
extirpated  during  the  1990s,  leaving  just 
three  known  subpopulations  in  1999 
(WDFW  2001a). 

One  of  the  three  remaining  sites 
experienced  a  catastrophic  fire  in  1999 
and  declined  to  three  active  burrows, 
while  the  newly  discovered  site  in  Grant 
County  declined  for  unknown  reasons 
to  two  active  burrows  following  the 
winter  of  1999-2000  (WDFW  2001a). 
These  two  subpopulations  are  now 
thought  to  be  extirpated  (WDFW  2001b). 
In  addition,  during  the  winter  of  1997- 
1998,  the  number  of  active  Coliunbia 
Basin  pygmy  rabbit  biuxows  at  the 
Sagebrush  Flat  site  declined  by 
approximately  50  percent,  and  has 
continued  to  decline  each  year  since 
(WDFW  2001a).  The  entire,  wild 
Columbia  Basin  pygmy  rabbit 
population  is  now  considered  to  consist 
of  fewer  than  30  individuals  from  just 
one  known  subpopulation  at  the 
Sagebrush  Flat  site  in  Douglas  County 
(D.  Hays,  pers.  comm.  2002). 

Although  habitat  loss  and 
fragmentation  have  likely  played  a 
primary  role  in  the  long-term  decline  of  , 
the  Columbia  Basin  pygmy  rabbit,  it  is 
unlikely  that  these  factors  have  directly 
influenced  the  post-1995  declines  at  the 
Sagebrush  Flat  site  and  the  extirpations 
of  some  of  the  smaller  populations 
(WDFW  2001a).  Once  populations 
decline  below  a  certain  threshold,  they 
are  at  risk  of  extirpation  from  a  niunber 
of  influences  including  chance 
environmental  events  (e.g.,  extreme 
weather),  catastrophic  habitat  or 
resource  failure  {.e.g.,  due  to  fire  or 
insect  infestations),  predation,  disease, 
demographic  limitations,  and  loss  of 
genetic  heterogeneity.  The  Columbia 
Basin  pygmy  rabbit  in  the  wild  is 
currently  at  such  risk  and,  without 
intervention,  is  likely  to  become 
extirpated  in  the  near  future  (WDFW 
2001a). 

Previous  Federal  Action 

We  added  the  pygmy  rabbit  to  our 
candidate  species  list  on  November  21, 
1991,  as  a  category  2  species  (56  FR 
58804).  A  category  2  species  was  one  for 
which  we  possessed  information 
indicating  that  a  proposal  to  list  it  as 
threatened  or  endangered  under  the  Act 
was  possibly  appropriate,  but  for  which 
sufficient  data  on  biological 
vulnerability  and  threats  were  not- 
available  to  support  a  proposed  rule.  In 


a  February  28, 1996,  notice,  we 
discontinued  the  designation  of  category 
2  species  as  candidates  for  listing  under 
the  Act  (61  FR  7596).  The  Columbia 
Basin  pygmy  rabbit  was  not  included  as 
a  candidate  for  listing  in  this  notice. 

In  FV  2001,  the  Service  was  nearly 
faced  with  a  situation  where  it  could  not 
comply  with  all  its  court  orders.  Early 
in  calendar  year  2001,  it  became 
apparent  that  the  cost  of  compliance 
with  existing  court  orders  exceeded  our 
FY  2001  listing  funding.  After  more 
than  6  months  of  negotiating,  the 
Service  was  able  to  reach  an  agreement 
with  several  plaintiffs  that  allowed  us  to 
postpone  a  few  actions  previously 
scheduled  for  work  in  FY  2001.  This 
agreement  allowed  us  to  reallocate 
funding  to  complete  court-ordered  work 
as  well  as  some  listing  actions.  On 
August  28,  2001,  we  reached  an 
agreement  with  the  Center  for  Biological 
Diversity,  Southern  Appalachian 
Biodiversity  Project,  and  the  California 
Native  Plant  Society  to  complete  work 
on  a  niunber  of  species  proposed  for 
listing:  Under  this  agreement,  we  were 
required  to  issue  several  final  listing 
decisions,  propose  a  number  of  other 
species  for  listing,  and  review  three 
species  for  emergency  listing,  including 
the  Columbia  Basin  DPS  of  the  pygmy 
rabbit  (Center  for  Biological  Diversity,  et 
al.  v.  Norton,  Civ.  No.  01-2063  (JR) 
(D.D.C.),  entered  by  the  court  on 
October  2,  2001). 

On  November  30,  2001,  we  published 
an  emergency  rule  to  list  the  Columbia 
Basin  pygmy  rabbit  as  endangered  (66 
FR  59734).  We  found  that  emergency 
listing  action  was  justified  because 
immediate  and  significant  risks  to  the 
well-being  of  this  DPS  existed  due  to  its 
recent  decreases  in  population  size  and 
distribution  over  the  past  several  years. 
Our  November  30,  2001,  emergency  rule 
provided  Federal  protection  to  the 
Coliunbia  Basin  pygmy  rabbit  pursuant 
to  the  Act  for  a  period  of  240  days. 
Conciurently  with  the  emergency  rule, 
we  also  published  a  proposed  rule  to  list 
this  DPS  as  endangered  under  oiu- 
normal  listing  procedures  (66  FR 
59769).  On  February  7,  2002,  we 
published  a  notice  in  the  Federal 
Register  extending  the  conunent  period 
for  the  proposed  rule  through  February 
28,  2002  (67  FR  5780).  The  comment 
period  was  reopened  to  accommodate 
requests  by  State  resource  agencies  and 
private  interests  for  additional  time  to 
provide  input.  On  February  12,  2002. 
we  held  a  public  meeting  in  East 
Wenatchee,  Washington,  to  discuss  the 
proposed  rule  with  any  interested 
parties.  On  July  17,  2002,  we  published 
a  notice  in  the  Federal  Register 
extending  the  comment  period  for  the 


proposed  rule  through  August  1 ,  2002 
(67  FR  46951). 

In  accordance  with  section  10(a)(1)(A) 
of  the  Act,  on  December  18,  2001 ,  we 
issued  a  recovery  permit  to  the  WDFW 
(TE050644)  for  their  ongoing 
management  actions  to  protect  and 
conserve  the  Columbia  Basin  pygmy 
rabbit  (see  Current  Management 
Actions,  below).  We  issued  revisions  to 
this  permit  on  January  10,  2002,  and 
March  18,  2002.  We.also  published 
notices  in  the  Federal  Register  on 
December  19,  2001 ,  and  March  20  and 
April  3,  2002,  describing  the  emergency 
circumstances,  announcing  receipt  of 
permit  applications,  and  issuing  public 
notice  exemptions  concerning  this 
permit  and  its  revisions'(66  FR  65508, 
67  FR  15825,  67  FR  13004). 

Current  Management  Actions 

The  WDFW  has  undertaken  a  variety 
of  conservation  actions  for  the  Columbia 
Basin  pygmy  rabbit  since  1979  (WDFW 
1995a,  2001a).  These  actions  have 
included  population  surveys,  habitat 
inventories,  land  acquisitions,  habitat 
restoration,  land  management 
agreements,  initiation  of  studies  on  the 
effects  of  livestock  grazing,  and  predator 
control.  These  efforts  have  been  funded 
by  a  variety  of  somt:es.  As  funding 
soiux:es  and  staffing  levels  allow. 
WDFW  efforts  to  conserve  the  Columbia 
Basin  pygmy  rabbit  in  the  wild  will 
continue  (D.  Hays,  pers.  comm.  2002). 

During  the  fall  of^2000,  the  WDFW,  in 
cooperation  with  the  Oregon  Zoo, 
initiated  a  study  of  husbandry 
techniques  for  pygmy  rabbits  (WDFW 
2001a).  This  study  used  five  pygmy 
rabbits  captured  in  Idaho  and  was 
undertaken  to  improve  the  information 
base  for  proposed  captive  propagation 
and  release  efforts  for  the  Columbia 
Basin  pygmy  rabbit.  Due  "to  the 
continuing  decline  of  pygmy  rabbit 
subpopulations  and  active  burrows  in 
Washington,  the  WDFW,  in  cooperation 
with  WSU.  expedited  their  captive 
propagation  efforts  for  the  Columbia 
Basin  pygmy  rabbit  during  the  spring  of 
2001  (WDFW  2Q0lb;  D.  Hays.  pers. 
comm.  2001).  =^ 

The  main  goal  of  this  effort  is  to 
capture  up  to  20  individuals  to  establish 
a  captive  breeding  stock.  The  actual 
number  and  type  (gender,  age,  family 
unit)  of  pygmy  rabbits  to  be  taken  from 
the  wild  is  based  partly  on  information 
from  the  ongoing  husbandry  study  of 
Idaho  pygmy  rabbits,  partly  on  estimates 
of  what  is  needed  to  allow  for 
appropriate  manipulation  of  family 
lineages  to  better  manage  this 
population's  unique  genetic  profile,  and 
partly  on  the  availability  of  animals  for 
captvue.  Any  Columbia  Basin  pygmy 
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rabbits  that  are  not  considered  essential 
to  the  captive  propagation  effort  will  be 
left  in  the  wild,  and  ongoing 
management  to  protect  the  wild  portion 
of  this  population  will  continue. 

Since  the  spring  of  2001,  16  Columbia 
Basin  pygmy  rabbits  (nine  females, 
seven  males)  have  been  captured  as  an 
initial  source  for  captive  breeding  efforts 
(D.  Hays,  pers.  comm.  2002).  In 
addition,  shortly  after  being  captured, 
one  female  gave  birth  to  a  litter  of  five 
offspring  (two  females,  three  males)  that 
was  conceived  in  the  wild  (D.  Hays, 
pers.  comm.'  2001;  L.  Shipley,  pers. 
comm.  2001).  Of  the  adult  rabbits,  two 
males  and  one  female  captured  from  the 
wild  subsequently  died  (WDFW  2001c). 
Full  necropsies  were  conducted  on 
these  three  specimens,  with  the 
following  results:  One  male,  which  died 
shortly  after  being  captured,  may  have 
had  reduced  body  condition  while  in 
the  wild;  the  other  male  died  from 
unknown  causes;  and  the  female  died 
due  to  complications  caused  by  a  fall 
from  a  sagebrush  plant  placed  in  her 
cage.  Several  procedures,  developed  in 
coordination  with  results  from  the 
ongoing  husbandry  study,  have  been 
implemented  to  reduce  the  risk  of 
capture-related  mortality  of  pygmy 
rabbits.  In  addition,  in  order  to  reduce 
the  risk  of  catastrophic  loss  of  a  single 
captive  poptilation,  a  number  of 
Columbia  Basin  pygmy  rabbits  have 
been  placed  at  the  Oregon  Zoo  facility. 
Appropriate  measures  have  been  taken 
to  ensure  that  the  Columbia  Basin 
pygmy  rabbits  remain  completely 
segregated  from  the  pygmy  rabbits 
captured  in  Idaho  that  are  being  used  for 
the  husbandry  study. 

The  remaining  18  captive  Columbia 
Basin  pygmy  rabbits  appear  to  have 
adjusted  well  to  the  two  rearing 
facilities  (WDFW  2001c).  As 
opportunities  arise,  the  intent  is  to 
capture  additional  Columbia  Basin 
pygmy  rabbits  that  will  complement  the 
genetic  profiles  and  potential  breeding 
scenarios  of  those  already  in  captivity 
(D.  Hays,  pers.  comm.  2002;  K.  Warheit, 
WDFW.  pers.  comm.  2002). 

The  WDFW's  captive  propagation 
program  affords  an  opportunity  to 
protect  and  maintain  the  Columbia 
Basin  pygmy  rabbit  until  conditions  can 
be  made  more  favorable  for  its  siu^ival 
in  the  wild.  Ultimately,  the  goal  of  the 
captive  propagation  effort  is  to  release 
captive-bred  Columbia  Basin  pygmy 
rabbits  back  into  suitable  habitats 
within  their  historic  range  where  viable 
subpopulations  can  become  re- 
established and  self-sustained  in-the 
wild  (WDFW  2001b;  D.  Hays,  pers. 
comm.  2001).  The  number  and  size  of 
the  wild  subpopulations  necessary  for 


recovery  pursuant  to  the  Act  have  not 
yet  been  determined.  Columbia  Basin 
pygmy  rabbits  within  captive  rearing 
facilities  will  not  be  counted  towards 
recovery  of  the  species.  The  timing  and 
objectives  for  the  release  phase  of  the 
program  will  be  further  developed  as 
the  captive  propagation  effort  becomes 
established.  The  WDFW  will  remain  the 
lead  agency  for  these  efforts,  and  has 
developed  a  Science  Advisory  Group  to 
provide  recommendations  and  technical 
oversight  for  the  conservation  program. 
The  group  is  currently  comprised  of 
State  and  Federal  agency  personnel, 
public  zoo.  a"nd  university  experts, 
representatives  from  non-governmental 
organizations,  and  private  individuals 
with  interests  in  the  conservation  of  the 
Columbia  Basin  pygmy  rabbit. 

The  Nature  Conservancy  (TNC),  a 
non-governmental  natural  resource 
advocacy  organization,  has  acquired,  or 
obtained  easements  on,  portions  of  the 
remaining  shrub  steppe  habitat  in 
southern  Douglas  and  northern  Grant 
counties,  including  the  acquisition  of 
approximately  6.900  ha  (17,000  ac) 
adjacent  to  the  WDFW's  Sagebrush  Flat 
site.  As  appropriate,  TNC  lands  in 
central  Washington  will  be  managed  to 
support  the  conservation  efforts 
undertaken  for  the  Columbia  Basin 
pygmy  rabbit  (C.  Warner,  TNC,  pers. 
comm.  2001). 

Portions  of  the  remaining  shrub 
steppe  habitat  in  southern  Douglas  and 
northern  Grant  counties  are  under  the 
jurisdiction  of  the  U.S.  Bureau  of  Land 
Management  (BLM)  and  State  resource 
agencies.  Conservation  measures  for  the 
Columbia  Basin  pygmy  rabbit  are 
considered  in  the  management  of  these 
agency  lands  (D.  Hays,  pers.  comm. 
2001;  N.  Hedges,  BLM.  pers.  conun. 
2001).  Many  of  the  existing  and  future 
land  acquisitions  and  management 
actions  of  the  TNC,  BLM,  and  State 
agencies  in  this  area  are  targeted  at  sites 
recently  occupied  by  the  Columbia 
Basin  pygmy  rabbit  and  at  providing 
connectivity  of  appropriate  habitats 
between  these  sites. 

Large  areas  of  privately  owned  lands 
in  Douglas  County  are  currently 
withdrawn  from  crop  production  and 
planted  to  native  and  non-native  cover 
under  the  Federal  Conservation  Reserve 
Program  (CRP),  established  in  1985 
(USDA  1998).  These  lands,  some  of 
which  have  been  set  aside  since  the  late 
1980s,  provide  grass  and  shrub  cover 
that  may  improve  the  habitat  conditions 
of  areas  potentially  occupied  or  used  as 
dispersal  corridors  by  the  Columbia 
Basin  pygmy  rabbit.  New  and  re-signed 
program  contracts  completed  in  1998 
increased  the  acreage  of  CRP  lands  in 
Douglas  County.  However,  contracts 


extend  for  just  10  years,  and  new 
standards  for  CRP  lands  were 
implemented  that  required  replanting  of 
significant  acreage  under  existing 
contracts  (USDA  1998;  M.  Schroeder, 
WDFW,  pers.  comm.  2001).  Presently,  it 
is  unclear  what  effects  the  CRP  lands 
and  current  changes  to  the  program  may 
have  on  the  Columbia  Basin  pygmy 
rabbit. 

Currently,  we  are  assisting  private 
landowners  and  their  conservation 
districts  with  development  of  a  county- 
wide  habitat  conservation  plan  (HCP) 
for  agricultural  lands  in  Douglas 
County,  Washington.  When  completed, 
the  Foster  Creek  HCP  will  likely  include 
measures  to  protect  the  Columbia  Basin 
pygmy  rabbit  and  may  complement 
other,  ongoing  conservation  efforts  in 
Douglas  County. 

Distinct  Vertebrate  Population  Segment 

Pursuant  to  the  Act  (16  U.S.C.  1531  et 
seq.),  we  must  consider  for  listing  any 
species,  subspecies,  or,  for  vertebrates, 
any  distinct  population  segment  (DPS) 
of  these  taxa  if  there  is  sufficient 
information  to  indicate  that  such  action 
may  be  warranted.  To  implement  the 
measures  prescribed  by  the  Act  and 
Congressional  direction,  the  Service  and 
the  National  Marine  Fisheries  Service 
(NMFS)  developed  a  joint  policy  in 
1996  that  addresses  the  recognition  of 
DPS  for  potential  listing  actions  (61  FR 
4722).  The  policy  allows  for  more 
refined  application  of  the  Act  that  better 
reflects  the  biological  needs  of  the  taxon 
being  considered,  and  avoids  the 
inclusion  of  entities  that  do  not  require 
its  protective  measures. 

Two  elements  are  used  to  assess 
whether  a  population  segment  under 
consideration  for  listing  pursuant  to  the 
Act  constitutes  a  DPS.  The  two  elements 
are:  (1)  The  population  segment's 
discreteness  from  the  remainder  of  the 
taxon;  and  (2)  the  population  segment's 
significance  to  the  taxon  to  which  it 
belongs.  A  systematic  application  of 
these  elements  is  appropriate,  with 
discreteness  criteria  applied  first,  > 

followed  by  significance  analysis.  If  we 
determine  that  a  population  segment 
being  considered  for  listing  represents  a 
DPS,  then  the  status  of  the  population 
and  level  of  threats  to  the  population 
segment  is  evaluated  based  on  the  five 
listing  factors  established  by  the  Act  to 
determine  if  listing  the  DPS  as  either 
threatened  or  endangered  is  warranted. 

Discreteness 

Discreteness  may  be  demonstrated  by 
either,  or  both,  of  the  following:  (1) 
Physical,  physiological,  ecological, 
behavioral,  morphological,  or  genetic 
discontinuity  between  population 


segments;  or  (2)  international 
governmental  boundaries  between 
which  differences  in  regulatory 
mechanisms  exist  that  are  significant 
with  regard  to  conservation  of  the  taxon. 
The  pygmy  rabbit  does  not  occur 
outside  of  the  lower  48  conterminous 
United  States,  so  the  international 
boundary  criterion  does  not  apply. 

The  Columbia  Basin  pygmy  rabbit  has 
been  physically  discrete  from  the 
remainder  of  the  taxon  for  several 
milleiuiia  (see  Distribution  and  Status, 
above).  In  addition,  there  is  ciurent 
evidence  that  the  Columbia  Basin 
pygmy  rabbit  is  genetically  and 
ecologically  discrete  from  the  remainder 
of  the  taxon  (see  Significance,  below). 
Based  on  this  information,  we  find  that 
the  Columbia  Basin  pygmy  rabbit 
population  segment  is  discrete  from  the 
remainder  of  the  taxon  pursuant  to  the 
Act.  Physiological,  behavioral,  or 
morphological  differences  between  the 
Columbia  Basin  pygmy  rabbit  and 
populations  throughout  the  remainder 
of  the  species'  range  are  not  known  at 
this  time. 

Significance 

The  types  of  information  that  may 
demonstrate  the  significance  of  a 
discrete  population  segment  to  the 
remainder  of  its  taxon  include,  but  are 
not  limited  to:  (1)  Persistence  of  the 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 
(2)  evidence  that  loss  of  the  population 
segment  would  result  in  a  significant 
gap  in  the  range  of  the  taxon;  (3) 
evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  the  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range;  and  (4)  evidence  that  the 
population  segment  differs  markedly 
from  other  population  segments  in  its 
genetic  characteristics.  The  following 
significance  factors  have  bearing  on  the 
Columbia  Basin  pygmy  rabbit. 

Markedly  different  genetic 
characteristics.  Several  studies  have 
been  initiated  to  investigate  the  pygmy 
rabbit's  genetic  profile  (WDFW  2000c; 
WDFW  2001a,  c;  Cegelski  and  Waits, 
undated).  To  date,  the  genetic  analyses 


include  current  (ca  1990s  to  present) 
samples  from  Washington,  Idaho,  and 
Montana;  and  museum  specimens  [ca 
1910s  to  1980s)  from  Washington, 
Idaho,  Montana,  and  Oregon,  with  a 
median  date  of  1949  among  these  States 
(WDFW  2001c).  Analyses  have  included 
both  mitochondrial  DNA  (from  current 
samples  only)  and  nuclear  DNA  markers 
(WDFW  2001c;  K.  Warheit,  pers.  comm. 
2001,  2002). 

Results  from  recent  genetic  analyses 
indicate  that  the  Columbia  Basin  pygmy 
rabbit  is  markedly  different  from  other 
pygmy  rabbit  population  segments 
(WDFW  2001c;  K.  Warheit,  pers.  comm. 
2001,  2002).  These  differences  are 
consistent  in  both  mitochondrial  DNA 
and  nuclear  DNA  indices,  and  between 
current  (Washington  versus  Idaho  and 
Montana)  and  museum  (Washington 
versus  Idaho,  Montana,  Oregon) 
samples.  The  genetic  results  suggest  that 
the  Columbia  Basin  pygmy  rabbit 
diverged  (i.e.,  was  genetically  isolated) 
from  the  remainder  of  the  taxon  at  least 
10,000  to  25,000  years  BP,  and  possibly 
as  long  as  40,000  to  115,000  years  BP 
(WDFW  2001c;  K.  Warheit,  pers.  comm. 
2001,  2002).  The  genetic  differences  that 
have  so  far  been  identified  between  the 
Coliunbia  Basin  pygmy  rabbit  and  other 
pygmy  rabbit  populations  are  similar  in 
natiue  to  subspecific  differences 
recognized  in  other  mammal  species. 
However,  potential  taxonomic 
reorganization  of  the  pygmy  rabbit 
species  will  require  additional  study 
(WDFW  2001c). 

In  addition  to  the  genetic  differences 
that  likely  result  from  long-term 
isolation  described  above,  the  Columbia 
Basin  pygmy  rabbit  also  exhibits 
significantly  less  genetic  diversity 
compared  to  other  pygmy  rabbit 
populations.  Furthermore,  the  level  of 
genetic  diversity  in  this  population 
segment  has  declined  significantly  and 
at  an  accelerated  rate  since  the  mid- 
1900s  (Washington  current  versus 
Washington  museum  specimens).  These 
results  suggest  a  recent  and  rapid 
decline  in  the  effective  population  size 
(i.e.,  the  number  of  individuals 
contributing  to  reproduction)  of  the 
Columbia  Basin  pygmy  rabbit,  and  that 
this  population  segment  may  be 


experiencing  a  degree  of  inbreeding 
depression  (WDFW  2001c). 

"Two  conclusions  may  be  drawn  from 
the  recent  results  of  the  genetic  research 
on  the  pygmy  rabbit — (1)  the  unique 
genetic  characteristics  of  the  Columbia 
Basin  pygmy  rabbit  represent  an 
important  component  in  the 
evolutionary  legacy  of  the  species  and, 
therefore,  a  genetic  resource  worthy  of 
conservation;  and  (2)  efforts  should  be 
imdertaken  to  address  the  low  level  of 
genetic  diversity  within  this  population 
segment  (K.  Warheit,  pers.  comm.  2001, 
2002). 

Persistence  in  an  unusual  or  unique 
ecological  setting.  With  regard  to  the 
historic  distribution  of  the  pygmy 
rabbit,  several  studies  have  defined  and 
mapped  landscape-level  ecosystem 
components  of  Washington  and  Oregon 
and,  to  varying  degrees,  address  the 
management  of  natural  resources  within 
these  regional  ecosystems  (Daubenmire 
1988;  Franklin  and  Dymess  1988;  Keane 
et  al.  1996;  Quigley  ef  ai.  1997;  Wisdom 
et  al.  1998).  Although  there  are 
considerable  differences  between  the 
studies,  the  ecosystem  mapping  units 
that  were  developed  as  a  result  of  these 
studies  are  relatively  consistent.  These 
ecosystem  mapping  units  are  important 
for  determining  if  the  Colimibia  Basin 
pygmy  rabbit  may  occupy  an  unusual  or 
unique  ecological  setting.  In  addition,  it 
is  important  for  delineating  the 
boundaries  of  any  potential  DPS  in  the 
region,  as  required  by  our  DPS  policy. 
Currently,  there  is  insufficient 
information  available  to  address  the 
other  shrub  steppe  ecosystems 
comprising  historic  pygmy  rabbit  range 
outside  of  Washington  and  Oregon. 

During  the  early  1900s,  the  pygmy 
rabbit  populations  in  Washington  and 
Oregon  (Figure  2)  occurred  in  five 
ecosystems  identified  by  the  above 
studies.  For  the  purposes  of  this  DPS  • 
analysis,  we  refer  to  these  ecosystems  as 
the  Columbia  Basin,  High  Lava  Plains, 
Northern  Great  Basin,  Owyhee  Uplands, 
and  Modoc  Plateau  (after  Quigley  et  al. 
1997).  The  Columbia  Basin  occurs  in 
Washington  and  northern  Oregon:  the 
other  four  ecosystems  occur  in  central 
and  southern  Oregon  (Figure  3). 
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Figure  3.  The  ecosystems  of  eastern  Washington  and  Oregon  (as  modified  from  Daubenmire 
1988;  Franklin  and  Dymess  1988;  Keane  sLsL  1996;  Quigley  sUL  1997). 


BILLING  COOe  4310-9S-C 

These  ecosystems  are  interspersed  to 
varying  degrees  with  forested  habitats  of 
the  Southern  and  Eastern  Cascades 
ecosystems  to  the  west,  Okanogan 
Highlands  to  the  north.  Bitterroot  and 
Blue  Mountains  to  the  east,  and  steppe 
(grassland)  habitats  of  the  Palouse 
Prairie  to  the  east. 


The  historic  range  of  the  Columbia 
Basin  pygmy  rabbit  occurred  entirely 
within  the  Columbia  Basin  of  central 
Washington,  and  this  population 
segment  has  been  the  only 
representation  of  the  taxon  within  this 
ecosystem  for  thousands  of  years. 
During  the  early  1900s,  the  population 
segment  of  pygmy  rabbits  in  central  and 


southern  Oregon  was  apparently  locally 
dispersed  across  the  High  Lava  Plains, 
Northern  Great  Basin,  Owyhee  Uplands, 
and  Modoc  Plateau  (Figures  2  and  3). 
The  distribution  of  the  pygmy  rabbit  in 
Oregon  has  likely  declined  during  the 
last  century  (Weiss  and  Verts  1984; 
WDFW  2000b)  and,  currently,  primarily 


encompasses  areas  within  the  Northern 
Great  Basin  ecosystem. 

A  number  of  significant  differences 
are  found  between  the  Columbia  Basin 
ecosystem  and  the  balance  of  pygmy 
rabbit  range  in  central  and  southern 
Oregon.  In  general,  the  Columbia  Basin 
is  lower  in  elevation,  contains  soils  of 
varying  origin,  and  has  been  influenced 


by  different  geological  processes.  These 
structural  differences,  combined  with 
regional  climatic  conditions, 
significantly  influence  the  broad  pl£mt 
associations  found  within  each 
ecosystem  (Daubenmire  1988;  Franklin 
andDjrmess  1988).  Historically, 
transitional  steppe  habitats  were  much 
more  prevalent  in  the  Columbia  Basin 


than  in  the  ecosystems  of  central  and 
southern  Oregon.  In  contrast,  juniper 
[Juniperus  spp)  woodlands  and  salt- 
desert  shrub  habitats  were  much  more 
common  in  central  and  southern 
Oregon.  Finally,  there  are  significant 
differences  in  the  type  and  distribution 
of  sagebrush  taxa  among  the  ecosystems 
(Table  1). 


Table  1 .  Differences  in  ecosystem  elements  between  regions  occupied  by  the  extant  population  segments 
of  the  pygmy  rabbit  in  washington  and  oregon  (after  winward  1980;  daubenmire  1988;  franklin  and 
Dyrness  1988;  McNab  AND  Avers  1994;  Dobler  ef  a/.  1996;  Quigley  era/.  1997). 

Ecosystem  Elements:  Geologic,  Edaphic,  and  Transitional  Habitats 


Population  segment 

Elevations 

Soils 

Channeled 
scablands 

Internally-drained 
playas 

Steppe 

Juniper  woodland 

Salt-desert 
scrub 

Columbia  Basin  

Central/Southern  Or- 
egon. 

<914m  (<3,000 

ft) 
>1 ,067  m 
(<3.500  tt) 

Deep/Loamy  Glacial/ 
Eoiian. 

Thin/Rocky  Volcanic 
(HLPi)  Deep/Allu- 
vial (NGB  \0U'). 

Prominent 
(north). 
Rare/Absent  

Rare/Absent  

Prominent  (NGB, 
OU). 

AtMindant  (east) 
Rare/Absent  

Rare/Absent 

Abundant  (HLP) 
Present  (NGB. 
OU). 

Rare/Absent 

Abundant 
(NGB,  OU). 

Ecosystem  Elements.  Sagebrush  (Aretemesia)  Taxa^ 


Population  segement 

Basin  ssp 

Wyoming 
ssp. 

Mountain 
ssp. 

Low 

Three-tip              Stiff 

, .      , 

Early                Silver               Black 

Columbia  Basin 

Central/Southern  Oregon 

Dominant  .... 
Rare/ Absent 

Present 
(west). 
Dominant  .... 

Rare/ Absent 
Abundant  .... 

Rare/Absent 
Abundant  .... 

Abundant 
(north). 

Present 
(OU).     . 

Abundant  ... 
Present  

Rare/Absent      Rare/Absent 

Present           i  Present 
(HLP).          !      (NGB. 
OU) 

Rare/ Absent 

Present 
(NGB. 
OU) 

1  Element  primarily  applies  to  the  ecosystems  noted:  HLP— High  Lava  Plains;  NGB— Northem  Great  Basin:  OU— Owyhee  Uplands. 

2  Big  Sagebrijsh  (A.  tridentata)  Subspecies  (ssp):  Basin— /(.f.  tridentata.  Wyoming— -4./.  wyomingensis.  Mountain— 4.f.  vaseyana;  Low— A.  arbuscula:  Three-tip— A. 
tripartita:  Stiff— A.  rigida:  Eariy— A.  longiloba;  Silver— A.  cana:  Black— A.  nova. 


There  are  a  number  of  broad  habitat 
associations  in  common  between  the 
Columbia  Basin  and  the  ecosystems  of 
central  and  southern  Oregon 
(Daubenmire  1988;  Franklin  and 
Dyrness  1988).  However,  even  within 
these  common  habitat  associations, 
notable  differences  exist.  In  general,  the 
composition  of  forb  species  differs 
considerably  between  the  Columbia 
Basin  and  the  ecosystems  in  central  and 
southern  Oregon  (c/Daubenmire  1988; 
Franklin  and  Dymess  1988).  Even  when 
the  same  forb  species  may  be  present, 
the  two  regions  typically  support 
different  subspecies  or  varieties  of  these 
taxa  (Hitchcock  and  Cronquist  1973). 

Ciurently,  it  is  unclear  if  the 
Columbia  Basin  pygmy  rabbit  is 
different  in  several  respects  (i.e., 
physiologically,  behaviorally,  or 
morphologically)  from  other  pygmy 
rabbit  populations  throughout  the 
remainder  of  the  species'  historic  range. 
However,  based  on  the  above  ecological 
information,  and  the  pygmy  rabbit's 
close  association  with  sagebrush 
ecosystems,  we  conclude  that  the 
Columbia  Basin  represents  a  imique 
ecological  setting  for  the  taxon  due  to  its 
different  geologic,  climatic,  edaphic 
(soil),  and  plant  commimity 


components.  In  addition,  the  Columbia 
Basin  ecosystem  holds  different 
management  implications  for  th^ 
Columbia  Basin  pygmy  rabbit  compared 
to  the  ecosystems  of  southern  Oregon 
and  the  population  segment  of  pygmy 
rabbits  occupying  that  region  (see 
above),  and  likely  also  compared  to  the 
other  sagebrush  ecosystems  and 
population  segments  found  throughout 
the  remainder  of  the  species'  range  [see 
Background,  above,  and  Summary  of 
Factors  Affecting  the  DPS,  below). 

Significant  gap  in  the  range  of  the 
taxon.  The  Columbia  Basin  pygmy 
rabbit  represents  an  isolated  portion  of 
the  northern-most  extent  of  the  historic 
distribution  of  the  teixon  (Figure  1). 
Paleontological  records  indicate' that  the 
prehistoric  distribution  of  this 
population  segment  [ca  150  to  10,000  * 
years  BP)  may  have  encompassed 
roughly  23  percent  of  the  Columbia 
Basin  (after  Lyman  1991).  As  recently  as 
the  early  1900s,  this  population  segment 
was  distributed  across  approximately  10 
percent  of  the  Columbia  Basin 
ecosystem  (c/ Figures  2  and  3). 
Currently,  the  Columbia  Basin  pygmy 
rabbit  occurs  in  less  than  1  percent  of 
its  overall  historic  distribution,  and  a 


small  fraction  of  its  potential  prehistoric 
distribution. 

A  number  of  studies  address  Ae 
characteristics  of  peripheral  and/or ' 
isolated  populations  and  their 
influences  on,  and  importance  to.  the 
remainder  of  the  taxon.  These  studies 
indicate  that  peripheral  and  isolated 
populations  may  experience  increased 
directional  selection  due  to  marginal  or 
varied  habitats  at  range  peripheries, 
exhibit  adaptations  specific  to  these 
differing  selective  pressures, 
demonstrate  genetic  consequences  of 
reduced  gene  flow  dependent  on 
varying  levels  of  isolation,  and/or  have 
different  responses  to  anthropogenic 
influences  (Levin  1970;  MacArthur 
1972;  Morain  1984;  Lacy  1987; 
Hengeveld  1990;  Saunders  e/  al.  1991; 
Hof&iann  and  Blows  1994;  Furlow  and 
Armijo-Prewitt  1995;  Garcia-Ramos  and 
Kirkpatrick  1997). 

The  available  information  regarding 
the  past  distribution  and  isolation  of  the 
Columbia  Basin  pygmy  rabbit 
demonstrates  that  this  population 
segment  is  likely  experiencing  increased 
directional  selection  due  to  marginal 
and  varied  habitats  at  the  peripherj'  of 
the  taxon's  range.  In  addition,  this 
population  segment  is  exhibiting  genetic 
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consequences  of  long-term  isolation 
from  other  population  segments  and  is 
responding,  and  will  continue  to 
respond,  to  the  different  anthropogenic 
influences  in  the  region. 

Based  on  the  above  information,  we 
conclude  that  the  loss  of  the  Columbia 
Basin  pygmy  rabbit  would  represent  a 
significant  gap  in  the  range  of  the  taxon, 
due  to  the  loss  of  a  conspicuous 
peripheral  and  isolated  extension  of  its 
current  and  historic  range. 

Conclusion  of  DPS  Review 

Based  on  the  available  information 
described  above,  we  find  that  the 
Columbia  Basin  pygmy  rabbit  is  discrete 
from,  and  significant  to.  the  remainder 
of  the  taxon.  and  thus  constitutes  a  DPS. 
The  discreteness  of  this  population 
segment  is  demonstrated  by  its  physical, 
genetic,  and  ecological  isolation  from 
the  remainder  of  the  taxon.  The 
significance  of  this  population  segment 
is  demonstrated  by:  (1)  Its  genetic 
characteristics,  which  differ  markedly 
from  other  population  segments:  (2)  its 
long-term  persistence  in  the  unique 
ecological  setting  of  the  Columbia  Basin; 
and  (3)  the  significant  gap  in  the  current 
and  historic  range  of  the  taxon  that  the 
loss  of  this  population  segment  would 
represent.  As  required  by  our  DPS 
policy,  we  have  determined  that  the 
bounds  of  this  DPS  are  conterminous 
with  the  historic  distribution  of  the 
pygmy  rabbit  within  the  Columbia  Basin 
ecosystem  (Figure  2). 

Summary  of  Comments  and 
Recommendations 

In  our  November  30,  2001.  proposed 
rule  (66  FR  .S9769)  and  associated 
notifications,  we  requested  that  all 
interested  parties  submit  comments, 
data,  or  other  information  that  might 
contribute  to  development  of  a  final 
listing  decision.  The  comment  period 
for  the  proposed  rule  was  originally 
open  from  November  30,  2001 ,  through 
January  29.  2002.  During  this  period,  we 
received  a  number  of  requests  to  extend 
the  comment  period  and  five  requests  to 
hold  a  public  hearing  to  address  the 
proposed  rule.  On  February  7,  2002,  we 
extended  the  comment  period  for  the 
proposed  rule  through  February  28. 
2002.  In  addition,  after  coordinating 
meeting  details  with  the  requesters,  on 
February  12,  2002,  we  held  a  public 
meeting  in  East  Wenatchee, 
Washington,  to  present  the  information 
we  had  available  on  the  Columbia  Basin 
pygmy  rabbit,  to  receive  input,  and  to 
discuss  the  proposed  rule  with  any 
interested  parties.  On  July  17.  2002,  we 
extended  the  comment  period  for  the 
proposed  rule  through  August  1,  2002. 


On  November  30,  2001,  February  7, 
2002,  and  July  17,  2002,  we  contacted 
appropriate  Federal,  State,  tribal,  and 
local  resource  agencies  and 
governmental  offices,  scientific 
organizations,  agricultural 
organizations,  outdoor  user  groups, 
environmental  groups,  and  other 
interested  parties  and  requested  that 
they  comment  on  the  proposed  rule.  We 
established  several  methods  for 
interested  parties  to  provide  comments 
and  other  materials,  including  verbally 
or  in  writing  at  the  public  meeting,  by 
letter,  facsimile,  or,  during  the  original 
ahd  final  open  comment  periods,  by 
electronic  mail.  Notices  of  the  extended 
comment  period  and  public  meeting 
announcement  were  also  published  in 
local  newspapers  on  February  7.  2002. 
including  the  Wenatchee  World. 
Columbia  Basin  Herald,  and  Spokesman 
Review. 

We  received  a  total  of  34  letters, 
facsimiles,  comment  cards,  and 
electronic  mailings  from  the  public  with 
comments  and/or  questions  concerning 
the  proposed  rule  on  the  Columbia 
Basin  pygmy  rabbit  during  the  three 
comment  periods.  We  also  received  2 
letters  from  the  same  individual.  Of  the 
comments  received,  9  were  in  support 
of  the  listing  action,  6  were  opposed  to 
the  listing,  and  19  were  neutral. 

We  revised  and  updated  the 
information  contained  in  this  final  rule 
to  reflect  the  additional  information  we 
received  during  the  open  comment 
period  for  the  proposed  rule.  We 
address  substantive  comments 
concerning  various  aspects  of  the 
proposed  rule,  below.  General  topics  are 
categorized  and  comments  of  a  similar 
nature  under  each  topic  are  grouped 
together  below,  along  with  our  response 
to  each.  * 

Impact  of  Listing  Action 

Issue  1:  We  received  a  number  of 
requests  to  explain  more  fully  what  the 
potential  effects  of  listing  the  Columbia 
Basin  pygmy  rabbit  would  be  on  private 
lands,  or  private  management  actions  on 
public  lands,  throughout  the 
population's  historic  distribution. 

Our  Response:  Once  a  species 
becomes  listed,  either  through  our 
emergency  or  normal  listing  process, 
section  9  of  the  Act  sets  forth  a  series 
of  general  prohibitions  that  apply  to  that 
species.  Of  primary  concern  for 
Columbia  Basin  pygmy  rabbits,  the 
prohibitions  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  "take"  them.  The 
definition  of  "take"  under  the  Act 
includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  attempt  to  engage  in  any  such 


conduct.  "Harm"  is  further  defined  to 
include  significant  habitat  modification 
or  degradation  that  results  in  death  or 
injiuy  to  the  listed  wildlife  by 
significantly  impairing  behavioral 
patterns  such  as  breeding,  feeding,  or 
sheltering.  "Harass"  is  further  defined 
to  include  actions  that  create  the 
likelihood  of  injury  to  listed  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavior 
patterns  which  include,  but  are  not 
limited  to,  breeding,  feeding,  or 
sheltering.  Other  general  prohibitions 
make  it  illegal  to  import  or  export  listed 
wildlife  or  its  parts  or  products, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  it  or  offer  it  for  sale  in 
interstate  or  foreign  commerce.  Section 
11  of  the  Act  describes  the  civil  and 
criminal  penalties  that  may  be  imposed 
on  any  individual  or  organization  that 
violates  these  prohibitions. 

Section  10  of  the  Act  provides  a 
number  of  exceptions  to  the 
prohibitions  against  prescribed  in 
section  9.  In  other  words,  activities  that 
could  result  in  take  of  the  Columbia 
Basin  pygmy  rabbit  may  be  permitted  by 
the  Service  if  certain  conditions  are  met. 
Under  section  10(a)(1)(A),  we  may 
permit  activities  otherwise  prohibited 
by  section  9  if  they  are  conducted  for 
scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  Columbia 
Basin  pygmy  rabbit  (recovery  permits). 
Under  section  10(a)(1)(B),  we  may 
permit  activities  otherwise  prohibited 
by  section  9  if  the  resulting  take  is 
incidental  to,  and  not  the  purpose  of, 
the  otherwise  lawful  activities 
(incidental  take  permits).  In  order  for  us 
to  issue  an  incidental  take  permit,  an 
applicant  must  submit  an  HCP  that 
specifies:  (1)  The  impact  that  will  likely 
result  from  such  taking:  (2)  what  steps 
will  be  taken  to  minimize  and  mitigate 
such  impacts,  and  the  funding  that  will 
be  available  to  implement  such  steps; 

(3)  what  alternative  actions  to  such 
taking  were  considered  and  the  reasons 
why  such  alternatives  are  not  used;  and 

(4)  other  such  measures  that  the 
Secretary  of  Interior  (Secretary)  may 
require. 

With  regard  to  non-Federal  property, 
if  pygmy  rabbits  are  not  present  on  the 
property,  the  Act's  taking  prohibition 
would  not  apply  there.  Where  non- 
Federal  pmperty  is  occupied  by  the 
Columbia  Basin  pygmy  rabbit,  if 
management  activity  would  not  result  in 
take,  section  9  would  also  not  apply. 
Even  if  non-Federal  property  is 
occupied  by  the  pygmy  rabbit  and 
management  activities  are  likely  to 
result  in  take,  an  incidental  take  permit 
may  still  be  available  under  section 


10(a).  Service  and  technical  assistance 
will  be  available  to  landowner(s)  and/or 
operator(s)  to  help  them  avoid, 
minimize,  or  mitigate  any  adverse 
impacts  to  the  Columbia  Basin  pygmy 
rabbit. 

Proposed  activities  authorized, 
funded,  or  carried  out  by  a  Federal 
agency  are  subject  to  the  consultation 
requirements  Congress  prescribed  in 
section  7  of  the  Act.  Circumstances 
under  which  a  proposed  Federal  action 
or  Federal  nexus  may  affect  the 
Columbia  Basin  pygmy  rabbit  will  be 
handled  through  consultation  with  the 
involved  Federal  agency  and 
applicant(s),  as  necessary,  on  a  case-by- 
case  basis,  in  accordance  with  section  7 
of  the  Act. 

Issue  2:  Various  conunenters 
expressed  concern  regarding 
circumstances  where  landowners  or 
operators  of  currently  unoccupied 
habitat  are  adjacent  to  occupied  sites  or 
areas  potentially  used  for  reintroduction 
efforts,  and  what  the  consequences  of 
future  occupation  of  these  lands  by  the 
Columbia  Basin  pygmy  rabbit  may  be. 

Our  Response:  Authorization  of  take 
of  rabbits  incidental  to  otherwise  lawful 
activities  may  be  available  through 
development  of  HCPs  and  issuance  of 
incidental  take  permits  in  accordance 
with  section  10(a)  of  the  Act.  In 
addition,  landowners  or  operators  may 
enter  into  Safe  Harbor  Agreements  that 
provide  regulatory  assurances  to 
landowners  who  manage  their 
properties  in  such  a  way  as  to  attract 
Coliunbia  Basin  pygmy  rabbits.  As  with  ' 
currently  occupied  habitats,  we  will 
continue  to  work  cooperatively  with, 
and  provide  technical  assistance  to, 
landowners  and  operators  to  help  them 
avoid,  minimize,  or  mitigate  any 
potential  future  impacts  to  the  Columbia 
Basin  pygmy  rabbit. 

Critical  Habitat 

Issue  3:  We  received  a  number  of 
comments  concerning  critical  habitat 
and  how  it  relates  to  the  emergency, 
proposed,  and  final  rules  for  the 
Columbia  Basin  pygmy  rabbit. 

Our  Response:  Neither  our 
emergency,  proposed,  nor  this  final  rule 
designates  critical  habitat  for  the 
Columbia  Basin  pygmy  rabbit.  We  find 
that  designation  of  critical  habitat  for 
the  Columbia  Basin  pygmy  rabbit  is  not 
determinable  at  this  time  because 
information  sufficient  to  perform  the 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  (see  Critical 
Habitat,  below).  We  will  continue  to 
protect  the  Columbia  Basin  pygmy 
rabbit  and  its  habitat  through  section  7 
consultations  on  Federal  actions  that 
may  affect  this  population  segment. 


through  the  recovery  process,  through 
HCPs  imder  section  10.  and  through 
enforcement  of  take  prohibitions  under 
section  9  of  the  Act. 

National  Environmental  Policy  Act 
(NEPA) 

Issue  4:  Several  comments  suggested 
the  need  for  NEPA  analyses,  or 
requested  em  explanation  of  why  the 
NEPA  process  is  not  necessary,  for  this 
final  rule. 

Our  Response:  We  have  deternuned 
that  environinental  assessments  (EAs) 
and  environmental  impact  statements 
(EISs)  developed  pursuant  to  NEPA  do 
not  need  to  be  prepared  in  connection 
with  regulations  adopted  pursuant  to 
the  listing  process  under  section  4(a)  of 
the  Act.  The  Federal  Council  on 
Enviroiunental  Quality  has  determined, 
based  on  court  decisions,  that  listing 
actions  under  the  Act  are  exempt  from 
NEPA  review  as  a  matter  of  law.  We 
published  a  notice  that  further  describes 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Determination  of  Status  of  Columbia 
Basin  and  Other  Pygmy  Rabbit 
Populations 

Issue  5:  We  received  a  number  of 
comments  and  questions  concerning 
how  new  information  about  the 
presence  of  additional  subpopulations 
of  Columbia  Basin  pygmy  rabbits  may 
affect  the  status  of  the  population,  the 
listing  process,  or  this  final  rule. 

Our  Response:  If  significant  new 
information  becomes  available  regarding 
additional  subpopulations  of  Columbia 
Basin  pygmy  rabbits,  the  new 
information  could  affect  the  priority  of 
the  management  actions  identified  for 
the  captive  propagation  program  and/or 
the  ongoing  conservation  actions  being 
implemented  for  the  remaining  wild 
portion  of  the  population.  The 
information  we  currenUy  have  available 
indicates  that  it  is  unlikely  that  a 
sufficiently  large,  well  distributed 
"unknown"  subpopulation  may  still 
occur  that  would  completely  remove  the 
need  for  protection  of  the  species  under 
the  Act.  No  additional  information  on 
locations  of  other  subpopulations  of 
Columbia  Basin  pygmy  rabbits  was 
provided  during  the  comment  period.  . 

Issue  6:  We  received  a  niunber  of 
comments  and  questions  concerning 
hdw  we  determined  the  historic  range  of 
the  pygmy  rabbit,  what  the  abundance 
and  status  of  various  pygmy  rabbit 
populations  are,  how  abundance 
estimates  are  determined,  and  the 
causes  behind  the  recent  declines  in  the 
Columbia  Basin  pygmy  rabbit. 


Our  Response:  Information 
concerning  the  current,  historic,  and 
prehistoric  distribution  of  the  Columbia 
Basin  pygmy  rabbit  population 
primarily  comes  from  scientific 
literature,  including  peer-reviewed 
journal  articles,  doctoral  dissertations,  - 
master's  theses,  and/or  State  natural 
resource  agency  reports  and  data.  These 
sources  are  referenced  within  the  body 
of  the  rule,  as  appropriate.  As  discussed 
above  (see  Distribution  and  Status), 
there  is  very  little  information  currently 
available  regarding  the  abundance  of 
pygmy  rabbits  throughout  the  majority 
of  their  current  range.  Due  to  the 
ongoing  efforts  of  the  WDFW  to  monitor 
and  study  pygmy  rabbits  over  the  last 
several  decades,  there  is  considerably 
more  information  available  regarding 
the  current  abundance  and  distribution 
of  the  Columbia  Basin  population. 

With  regard  to  the  past  distribution 
and  abundance  of  the  Columbia  Basin 
pygmy  rabbit,  we  assume  that  this 
population  was  more  broadly 
distributed  iand  had  a  greater  abundance 
of  individuals  within  this  region 
historically.  This  assumption  is  based 
on  the  available  information  addressing 
other  pygmy  rabbit  populations,  the 
population  dynamics  of  other  Leporid 
species,  and  the  general  concepts  and 
theory  of  minimum  viable  populations. 
Given  this  available  information,  it  is 
unlikely  that  the  Columbia  Basin  pygmy 
rabbit  would  have  persisted  within  this 
region  for  thousands  of  years  with  such 
a  limited  distribution  and  at  such 
minimum  abundance  levels. 
Nevertheless,  the  available  information 
only  indicates  the  occurrence  of  several 
small  subpopulations  in  portions  of  five 
coimties  in  central  Washington  since 
the  early  1900s.  As  such,  the  historic 
distribution  and  abundance  of  the 
Columbia  Basin  pygmy  rabbit  that  we 
report  in  this  final  rule  represent 
minimum  estimates. 

Obtaining  precise  estimates  of 
wildlife  abundance  levels  is  often  very 
difficult.  This  is  because:  (1)  The 
abundance  of  many  wildlife  populations 
naturally  fluctuates  between  years,  and 
even  between  seasons  within  years;  (2) 
individuals  are  often  difficult  to 
observe;  (3)  individuals  often  move 
between  observations  or  there  is  an 
unknown  amount  of  mixing  of 
individuals  between  observed  areas;  and 
(4)  observation  techniques  can  affect  the 
behavior  of  the  individuals  being 
observed.  Because  of  these  limitations, 
managers  often  use  a  "surrogate",  or 
index,  to  estimate  a  probable  range  of 
values  concerning  virildlife  abundance 
levels.  With  regard  to  pygmy  rabbits,  the 
occurrence  of  their  burrows  and 
estimates  of  the  burrows'  ages  and/or 
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activity  levels  (e.g..  active,  fresh,  old, 
very  old)  are  typically  used  to  monitor 
the  status  of  a  given  population. 

We  understand  that  there  are 
limitations  in  the  available  information 
addressing  the  current  and  historic 
distribution  and  abundance  of  the 
Columbia  Basin  and  other  pygmy  rabbit 
populations.  However,  the  available 
information  provides  several  important 
parameters  with  regard  to  our  listing 
determination,  including:  (1)  The 
distribution  of  the  Columbia  Basin 
pygmy  rabbit  has  declined  dramatically 
from  historic  levels;  (2)  five  of  six 
known  subpopulations  remaining  in  the 
mid-1990s  have  been  extirpated;  and  (3) 
the  abundance  of  active  burrows  and,  by 
extension,  individual  pygmy  rabbits 
within  the  last  known  occupied  site,  has 
declined  dramatically  over  this  same 
recent  time  period.  The  estimates  of 
individual  Columbia  Basin  pygmy 
rabbits  known  to  remain  in  the  wild,  as 
presented  in  the  proposed  rule  and  this 
final  rule,  represent  maximum  estimates 
and  are  based  on  the  best  professional 
judgement  of  recognized  experts. 

As  discussed  below  (see  Summary  of 
Factors  Affecting  the  DPS),  several 
factors  and  their  interactions  are 
implicated  in  the  historic  and  recent 
declines  of  the  Columbia  Basin  pygmy 
rabbit,  including  habitat  conversion  and 
fragmentation,  wildfire,  predation, 
livestock  grazing,  and  disease.  However, 
addressing  the  extremely  small  size  and 
limited  distribution  of  this  population  is 
our  primary  concern  for  the  immediate 
conservation  and  protection  measures 
for  the  Columbia  Basin  pygmy  rabbit. 
Measures  to  address  the  more  general 
and/or  long-term  threat  factors  will  be 
identified  as  our  recovery  program  is 
further  developed  (see  Captive 
Propagation  and  Recovery,  below). 

Livestock  Grazing 

Issue  7:  We  received  a  large  number 
of  comments  concerning  our 
interpretation  of  the  available 
information  with  regard  to  livestock 
grazing  and  the  potential  effects  it  has 
on  the  Columbia  Basin  pygmy  rabbit. 
Some  comments  suggested  that  we  were 
overly  critical  concerning  the  negative 
effects  of  livestock  grazing  and  did  not 
adequately  address  its  potential  benefits 
to  the  Columbia  Basin  pygmy  rabbit.  In 
contrast,  other  comments  suggested  that 
we  down-played  the  negative  effects  of 
livestock  grazing  and  implied  that 
regulatory  restrictions  should  be  placed 
on  grazing  activities  in  all  areas 
currently  or  potentially  used  by  the 
Columbia  Basin  pygmy  rabbit. 

Our  Response:  As  with  the  available 
information  addressing  distribution  and 
abundance  (see  above  response),  we 


understand  that  there  are  limitations  in 
the  available  information  concerning  the 
effects  of  livestock  grazing  on  the 
Columbia  Basin  pygmy  rabbit.  However, 
with  regard  to  adverse  effects  of 
livestock  grazing,  the  one  study 
available  found  several  important 
characteristics — (1)  Male  Columbia 
Basin  pygmy  rabbits  tend  to  make 
longer  movements  and  require  larger 
home  ranges  during  the  breeding  season 
in  recently  grazed  areas  as  opposed  to 
areas  that  have  not  been  grazed  for 
several  decades  (Gahr  1993);  (2)  there 
tend  to  be  fewer  burrows  available  to,  or 
constructed  by,  Columbia  Basin  pygmy 
rabbits  in  recently  grazed  areas  (L. 
Shipley,  pers.  comm.  2001):  (3) 
Columbia  Basin  pygmy  rabbits 
occupying  recently  grazed  sites  tend  to 
have  a  greater  proportion  of  their 
summer  through  winter  diets  composed 
of  sagebrush  as  opposed  to  grasses  and 
forbs  (L.  Shipley,  pers.  comm.  2001);  (4) 
the  nutritional  quality  of  the  available 
grasses  and  shrubs  tends  to  be  less  from 
fall  through  spring  in  recently  grazed 
areas  (L.  Shipley,  pers.  comm.  2002); 
and  (5)  livestock  can  directly  damage 
pygmy  rabbit  burrow  systems  through 
trampling  (Rauscher  1997;  N.  Siegel, 
WSU,  pers.  comm.  2001;  M.  Hallet,  pers. 
comm.  2002). 

Other,  more  general,  information  also 
suggests  the  adverse  effects  on  the 
Columbia  Basin  pygmy  rabbit  associated 
with  livestock  management  activities. 
These  other  potential  impacts  include 
sagebrush  control  efforts,  effects  on 
predator  distribution  and  density 
through  the  use  of  artificial  watering  or 
supplemental  nutrition  and  feeding 
sources  for  livestock,  structural  damage 
to  dense  stands  of  sagebrush  by 
livestock,  removal  of  current  herbaceous 
growth  or  residual  cover  of  native 
grasses  and  forbs  by  livestock  for  forage, 
and  increases  in  the  density  or 
distribution  of  various  invasive  weed 
species. 

The  available  information  described 
above  suggests  there  is  a  potential  for 
take  of  the  Columbia  Basin  pygmy  rabbit 
to  occur,  as  defined  by  the  Act,  in 
association  with  some  livestock  grazing 
operations.  These  potential  impacts  may 
be  in  the  form  of  direct  take  (e.g.,  injury 
or  mortality  due  to  trampling  of 
occupied  burrows  or  sagebrush 
eradication  efforts),  or  in  the  form  of 
indirect  take  (e.g.,  harm  or  harassment 
due  to  habitat  modification  or 
degradation  that  significantly  impairs 
normal  behavioral  patterns  associated 
with  the  Columbia  Basin  pygmy  rabbit's 
breeding,  feeding,  or  sheltering 
activities).  Due  to  the  extremely  low 
number  and  restricted  distribution  of 
Columbia  Basin  pygmy  rabbits. 


additional  mortality  resulting  from 
livestock  grazing  practices  currently 
represents  a  potentially  significant 
threat  to  their  continued  existence. 

Pygmy  rabbits  have  coexisted  with 
various  levels  of  livestock  grazing 
activities  throughout  their  historic  range 
for  many  years.  Currently,  it  is  unclear 
if  light  or  moderate  levels  of  livestock 
grazing  may  be  compatible  with,  or  even 
beneficial  to,  long-term  conservation 
efforts  for  otherwise  secure  populations 
of  pygmy  rabbits.  The  effects  of 
livestock  grazing  that  have  been 
'  identified  to  potentially  benefit  the 
Columbia  Basin  pygmy  rabbit  include: 
(1)  Increasing  the  vigor  of  grass  species 
through  mechanical  disturbance  by 
livestock;  (2)  increasing  the  abundance 
of  sagebrush  cover  through  altered 
competitive  advantage  by  removal  or 
reduction  of  associated  shrub  steppe 
vegetation;  (3)  increasing  the  biological 
diversity  of  wildlife  and  vegetation 
species;  and  (4)  creating  more  open 
habitats  that  provide  improved  security 
through  increased  visual  line-of-sight 
for  pygmy  rabbits. 

It  is  our  intention,  once  the  captive 
propagation  program  becomes  better 
established  and  appropriate  protection 
measures  are  in  place  to  ensure  the 
security  of  the  remaining  wild  portion 
of  the  population,  to  reinitiate  or 
support  hiture  studies  to  address  the 
potential  effects  of  livestock  grazing 
(both  positive  and  negative)  on  the 
Columbia  Basin  and/or  other  pygmy 
rabbit  populations.  These  efforts  should 
attempt  to  include  the  evaluation  of 
pygmy  rabbits  in  areas  subject  to  various 
intensities  and  timing  of  livestock 
grazing,  areas  where  livestock  grazing 
has  been  discontinued  for  known 
periods  of  time,  sites  that  have 
historically  remained  free  of  livestock 
grazing,  and  areas  of  varying  soils  and 
initial  ecosystem  conditions.  These 
evaluations  will  help  fill  the  current 
information  gaps  regarding  the  effects  of 
livestock  grazing  on  the  Columbia  Basin 
pygmy  rabbit  and  provide  a  basis  for 
analyzing  grazing  activities  under 
sections  7  and  10(a)  of  the  Act. 

The  specific  conditions  under  which 
livestock  grazing  activities  will  be 
addressed  in  habitats  occupied  by  the 
Columbia  Basin  pygmy  rabbit  will  be 
further  defined  as  our  recovery  program 
is  developed  (see  Captive  Propagation 
and  Recovery,  below). 

Issue  8:  We  received  several 
comments  .concerning  the  effects  of 
current  and  historic  grazing  by  native 
herbivores,  such  as  white-tailed  deer 
(Odocoileus  virginianus),  mule  deer  (O. 
hemionus),  elk  (Cervus  elaphus),  and 
American  bison  (Bison  bison),  on  the 
Columbia  Basin  pygmy  rabbit.  In 
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addition,  some  comments  expressed 
concern  regarding  why  this  form  of 
grazing  is  treated  differently  than  the 
effects  of  livestock  grazing  and  what 
management  actions  we  may  undertake 
to  address  these  grazing  effects. 

Our  Response:  The  available 
information  suggests  that  the  shrub 
steppe  habitats  of  the  Columbia  Basin 
evolved  in  the  absence  of  substantial 
grazing  pressure  from  large  native 
herbivores  since  the  latest  period  of 
glaciation,  roughly  12.000  years  BP 
(Mack  and  Thompson  1982; 
Daubenmire  1988;  Lyman  and 
Wolverton  2002).  Deer  and  elk  are  also 
primarily  browsing,  as  opposed  to 
grazing,  animals.  In  addition,  the 
ecological  effects  of  grazing  by  various 
livestock  (e.g.,  cattle,  horses,  sheep)  are 
not  typically  considered  to  be 
comparable  to  those  of  native  herbivores 
(Lyman  and  Wolverton  2002).  In 
relatively  large,  well  distributed  pygmy 
rabbit  populations,  we  would  not  expect 
grazing  by  native  herbivores  to  represent 
a  significant  threat  to  their  long-term 
security. 

Historically,  central  Washington 
supported  extensive  livestock  grazing 
operations  throughout  the  shrub  steppe 
habitats  potentially  used  by  the 
Columbia  Basin  pygmy  rabbit 
(Daubenmire  1988;  WDFW  1995a). 
Excessive  livestock  grazing  pressure  can 
have  significant  impacts  on  the  shrub 
steppe  ecosystems  foimd  throughout  the 
historic  range  of  the  Columbia  Basin 
pygmy  rabbit  (Fleischner  1994).  and 
these  impacts  may  be  exacerbated  in  the 
Columbia  Basin  (see  above  response). 
Contemporary  grazing  levels  are  much 
reduced  from  historic  levels;  however, 
large  livestock  operations  continue 
within  the  shrub  steppe  habitats  of  the 
Columbia  Basin  to  the  present.  From 
1986  to  1993.  an  average  of  roughly 
280.000  cattle  were  being  supported  in 
the  five  central  Washington  counties 
that  historically  harbored  the  Columbia 
Basin  pygmy  rabbit  (WDFW  1995b). 

The  available  information  suggests 
that  the  historic  and  seasonal  use 
patterns  and  concentrations  of  native 
herbivores  and  their  associated  grazing 
effects  within  the  Columbia  Basin  are 
considerably  different  from  those  of 
livestock  operations.  In  addition,  the 
available  information  does  not  indicate 
that  natural  levels  of  grazing  by  native 
herbivores,  or  their  grazing  patterns  as 
they  may  have  been  altered  by 
contemporary  human  activities, 
currently  represent  a  risk  to  the 
Columbia  Basin  pygmy  rabbit. 

Predation  and  Disease 

Issue  9:  We  received  a  number  of 
questions  and  comments  concerning  our 


interpretation  of  the  available 
information  addressing  predation  and 
disease  and  the  potentiad  effects  they 
have  on  the  Columbia  Basin  pygmy 
rabbit.  In  addition,  several  commenters 
raised  issues  and  questions  concerning 
our  potential  future  management  actions 
to  address  these  threat  factors. 

Our  Response:  Information 
concerning  the  potential  current  and 
historic  impacts  from  predation  and 
disease  on  the  Columbia  Basin  and 
other  pygmy  rabbit  populations 
primarily  comes  from  scientific 
literature,  including  peer-reviewed 
journal  articles,  doctoral  dissertations, 
master's  theses,  and/or  State  natural 
resource  agency  reports  and  data.  In 
addition,  tihe  past  and  current 
management  efforts  that  the  WDFW  has 
undertaken  to  address  these  threat 
factors  are  presented  in  the  preamble  to 
the  rule.  The  details  of  plaimed  future 
Federal  management  actions  to  address 
these  threat  factors  will  be  further 
defined  as  our  recovery  program  is 
developed  {see  Captive  Propagation  and 
Recovery,  below). 

The  available  information  suggests 
that  in  relatively  large,  well  distributed 
pygmy  rabbit  populations,  predation 
and  disease  are  not  likely  to  represent 
a  significant  threat  to  their  long-term 
sequrity.  However,  due  to  the  extremely 
small  size  and  localized  occurrence  of 
the  Columbia  Basin  pygmy  rabbit,  the 
available  information  suggests  that 
human-altered  predation  and/ or  disease 
patterns,  and  even  natural  levels  of 
predation  and  disease,  may  significantly 
impair  conservation  efforts  for  the 
remaining  wild  and  captive  portions  of 
this  population  segment. 

Captive  Propagation  and  Recovery 

Issue  10:  We  received  a  nimiber  of 
comments  regarding  the  captive 
propagation  program  established  by  the 
WDFW  and  our  potential  management 
activities  to  address  recovery  of  the 
Columbia  Basin  pygmy  rabbit.  These 
comments  addressed  a  wide  variety  of 
issues  and  questions,  including  the 
health  and  breeding  success  of  captive 
pygmy  rabbits,  impacts  to  pygmy  rabbit 
populations  associated  with  research  or 
conservation  efforts,  other  potential 
differences  between  the  various  pygmy 
rabbit  populations  (e.g..  physiological, 
behavioral,  morphological),  the  survival 
characteristics  of  captive  bred  versus 
wild  individuals,  habitat  enhancement 
or  restoration  standards  for  mitigation 
efforts,  Federal  recovery  policy  for 
down-listing  or  delistinig  the  Columbia 
Basin  pygmy  rabbit,  and  reintroduction 
protocols  and  potential  release  sites  for 
the  recovery  program. 


Our  Response:  The  available 
information  we  have  regarding  the 
biology  and  ecology  of  the  Columbia 
Basin  pygmy  rabbit,  impacts  to  the 
populations,  and  mitigation  efforts  is 
referenced  within  the  preamble  to  this 
final  rule. 

The  WDFW's  captive  propagation 
program  affords  an  opportunity  to 
maintain  a  suffk:ient  number  of 
Columbia  Basin  pygmy  rabbits  in 
captivity  until  appropriate  recovery 
measures  are  developed  and 
implemented  to  ensure  the  population's 
survival  in  the  wild.  Ultimately,  the  goal 
of  the  captive  propagation  effort  is  to 
release  captive-bred  Columbia  Basin  . 
pygmy  rabbits  back  into  suitable 
habitats  within  their  historic  range  so 
that  viable  subpopulations  can  become 
re-established.  However,  the  number 
and  size  of  the  wild  subpopulations 
necessary  for  recovery  pursuant  to  the 
Act  have  not  yet  been  determined. 

Listing  the  Columbia  Basin  pygmy 
rabbit  as  endangered  will  provide  for 
the  development  of  a  recovery  plan. 
Such  a  plan  would  bring  together 
Federal,  State,  and  local  efforts  for  the 
conservation  of  the  species  to  form  a 
recovery  plaiming  team.  During  the 
Federal  recovery  planning  process,  a 
team  develops  a  plan  to  establish  a 
framework  for  agencies  to  coordinate 
recovery  efforts  and  cooperate  with  each 
other  in  conservation  efforts.  A  recovery 
plan  will  set  recovery  objectives  and 
priorities,  such  as  habitat  enhancement 
and/or  restoration  efforts,  reintroduction 
protocols,  and  potential  release  sites, 
assign  responsibilities  to  achieve  those 
goals  and  objectives,  and  estimate  costs 
of  various  tasks  necessary  to  achieve 
conservation  and  survival  of  this 
species.  A  recovery  plan  will  also 
identify  goals  and  objectives  that  need 
to  be  met  in  order  to  downlist  or.delist 
the  species.  The  following  comments 
may  provide  further  clarification. 

Issue  1 1 :  Concern  was  expressed 
regarding  possible  mixing  of  Columbia 
Basin  pygmy  rabbits  being  held  in 
captivity  with  those  from  the  Idaho 
population  being  used  for  the 
husbandry  studies. 

Our  Response:  There  have  been  no 
instances  of  intermixing  between  the 
two  source  populations  of  captive 
pygmy  rabbits.  The  WDFW,  WSU,  and 
Oregon  Zoo  implemented  a  number  of 
appropriate  measures  to  avoid  the 
possibility  of  commingling  of  Columbia 
Basin  and  other  pygmy  rabbits  being 
held  in  captivity.  These,  and  additional 
measures,  were  also  made  conditions  of 
the  December  18,  2001,  recovery  permit 
vve  issued  for  the  captive  propagation 
program  (see  Previous  Federsil  Action, 
above).  These  measures  include 
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maintaining  secure  and  appropriately 
marked  cages,  providing  discrete 
holding  areas  or  separation  fencing 
between  cages,  and  developing  and 
adhering  to  strict  transport  and  handling 
procedures  to  minimize  any  potential 
for  direct  contact  between  the  captive 
pygmy  rabbit  populations.  Furthermore, 
notification  of  any  instances  of 
commingling  of  Columbia  Basin  and 
other  pygmy  rabbits  will  be  provided  to 
the  Service  within  3  working  days  of  the 
incident,  and  will  include  a  description 
of  the  circumstances  under  which  the 
commingling  occurred  and  corrective 
measures  to  address  that  and  any 
potential  future  incidents. 

Issue  12:  Concerns  were  expressed 
regarding  the  potential  impacts  to  the 
Columbia  Basin  pygmy  rabbit  from 
various  ongoing  research  and 
conservation  activities,  and  our 
potential  actions  to  address  these 
concerns. 

Our  Response:  We  recognize  that 
certain  research  and  conservation 
activities  have  the  potential  to  directly 
and  indirectly  affect  the  Columbia  Basin 
pygmy  rabbit.  The  available  information 
addressing  the  circiimstances  under 
which  these  impacts  may  be  occurring, 
or  have  the  potential  to  occur  in  the 
future,  are  referenced  in  the  preamble  to 
the  rule,  as  appropriate. 

Research  and  management  activities 
for  the  Columbia  Basin  pygmy  rabbit 
will  be  regulated  under  the  section  10 
permitting  process.  The  WDFW  has 
closely  coordinated  its  management 
activities  to  conserve  the  Columbia 
Basin  pygmy  rabbit  with  us.  In  addition, 
in  cooperaUon  with  the  WDFW,  WSU, 
and  the  Oregon  Zoo,  we  have  developed 
a  number  of  appropriate  measures  to 
avoid  or  reduce  the  risk  of  take  of  the 
Columbia  Basin  pygmy  rabbit.  These 
measures  were  made  conditions  of  the 
December  18.  2001,  recovery  permit  and 
its  revisions  that  we  issued  for  the 
captive  propagation  program  and 
ongoing  management  activities  at  the 
Sagebrush  Flat  site  [see  Previous 
Federal  Action,  above).  We  will 
continue  to  work  cooperatively  with 
interested  parties  on  activities 
conducted  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  Columbia  Basin  pygmy  rabbit  under 
section  10  of  the  Act. 

Issue  13:  Concern  was  expressed 
regarding  our  use  and  incorporation  of 
information  from  other  pygmy  rabbit 
populations  in  the  background 
biological  discussions  and  other 
sections  of  the  emergency  and  proposed 
listing  rules.  In  addition,  questions  were 
raised  regarding  whether  this 
information  is  appropriate  or  applicable 
to  the  Columbia  Basin  pygmy  rabbit. 


Our  Response:  Wildlife  investigations 
often  use  information  concerning 
closely  related  populations,  subspecies, 
species,  and  even  genera  when  making 
biological  inferences  about  a  given 
population.  It  is  important  that  any 
inferences  made  from  these 
comparisons  recognize  the  potential 
differences  between  the  populations  (or 
higher  taxa),  and  that  any  conclusions 
are  limited  to  what  the  available 
information  supports.  However, 
understanding  the  life  history  of  a 
closely  related  population  (or  higher 
taxa)  is  often  beneficial,  and  at  times 
even  essential,  to  a  more  complete 
understanding  of  the  population  of 
interest.  While  the  Coliunbia  Basin 
pygmy  rabbit  is  distinct  from  other 
pygmy  rabbit  populations,  we  recognize 
that  they  share  many  similarities  in 
their  life  history  characteristics. 
Recognizing  these  similarities  is  critical 
to  our  understanding  of  the  Columbia 
Basin  population. 

Service  policy  concerning  the 
consideration  of  a  DPS  for  listing  under 
the  Act  requires  us  to  evaluate  the 
discreteness  and  significance  of  a  given 
population  in  comparison  to  the 
remaiijder  of  its  taxon.  Considering  all 
of  the  available  information  on  a  species 
helps  determine  if  significant 
differences  may  exist  between  its 
discrete  populations. 

Issue  14:  Several  commenters 
expressed  concern  regarding  the  area 
affected  by  the  listing,  and  die  potential 
extent  of  reintroduction  efforts  that  may 
be  undertaken  to  address  recovery  of  the 
Columbia  Basin  pygmy  rabbit. 

Our  Response:  This  final  rule  lists  as 
endangered  the  pygmy  rabbit  in  the 
Columbia  Basin  of  central  Washington 
(Figure  2).  Appropriate  sites  within  this 
region  that  could  potentially  be  used  for 
reintroduction  efforts  will  be  identified 
as  our  recovery  program  is  further 
developed.  Pygmy  rabbit  populations  in 
other  States  throughout  the  species' 
historic  range  are  not  included  in  this 
listing  action,  nor  will  any  areas  outside 
of  the  historic  range  of  the  Columbia 
Basin  pygmy  rabbit  population  be 
considered  for  any  recovery  actions. 

Peer  Review 

In  accordance  with  o\u  policy 
published  on  July  1,  1994  (59  FR 
34270).  we  sought  independent  expert 
review  by  seven  specialists  during  the 
conunent  period  on  the  proposal  to  list 
the  Columbia  Basin  pygmy  rabbit.  The 
purpose  of  these  reviews  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  soimd  data,  assumptions, 
and  analyses.  The  seven  indef)endent 
reviewers  would  provide  expertise  on 
pygmy  rabbit  biology,  population 


genetics.  Columbia  Basin  shrub  steppe 
ecology  and  rangeland  management.  Six 
of  these  reviewers  submitted  comments 
on  the  proposed  listing,  and  one  did  not 
respond.  Experts  that  provided 
comments  include:  Two  pygmy  rabbit 
researchers,  one  from  Arizona  State 
University  and  one  from  Idaho  State 
University;. a  research  wildlife  biologist 
from  the  Biological  Resources  Division 
of  the  U.S.  Geological  Survey;  a 
population  geneticist  from  the 
University  of  Denver;  a  research 
biologist  bom  the  WDFW;  and  a  senior 
scientist  from  NMFS.  All  of  the  experts 
conciirred  that  the  proposed  listing 
action  was  justified  and  appropriate.  We 
have  incorporated  their  comments  into 
this  final  determination.  We  address 
substantive  comments  raised  by  the  peer 
reviewers  concerning  various  aspects  of 
the  emergency  and  proposed  rules 
below,  and  issues  of  a  similar  nature  are 
grouped  together,  along  with  oui 
response  to  each. 

Issue  1:  The  role  of  habitat  loss  and 
fragmentation  in  the  long-term  decline 
of  the  Columbia  Basin  pygmy  rabbit 
should  be  further  emphasized  in  the 
final  rule.  In  addition,  measures  to 
address  habitat  protection  and 
restoration,  including  identifying 
specific  habitat  parameters  and  the 
control  of  exotic  and/or  invasive  plant 
species,  should  be  further  addressed  in 
the  final  rule. 

Our  Response:  We  recognize  that 
habitat  loss  and  fragmentation  have 
likely  played  a  primary  role  in  the  long- 
term  decline  of  the  Columbia  Basin 
pygmy  rabbit.  In  addition,  we  recognize 
that  habitat  protection  and  restoration 
will  play  a  central  role  in  future 
conservation  efforts  for  this  population. 
We  will  review  and  further  develop 
specific  habitat  parameters  and  criteria, 
in  cooperation  with  interested  parties,  at 
such  time  as  we  undertake  future 
Federal  conservation  or  recovery 
initiatives  for  the  Columbia  Basin 
pygmy  rabbit. 

Issue  2:  The  biophysical  role  of 
habitat  (e.g..  thermal  cover  provided  by 
native  bunch  grasses),  and  the  potential 
impacts  to  this  role  from  livestock 
grazing,  should  be  further  emphasized 
in  the  final  rule. 

Our  Response:  We  recognize  the 
potential  for  habitat  to  play  an 
important  biophysical  role  for  the 
Columbia  Basin  pygmy  rabbit,  and  that 
livestock  grazing  may  affect  these 
habitat  parameters.  However,  there  is 
very  little  additional  information 
available  regarding  this  potential 
relationship  and,  iintil  it  becomes 
available,  clarification  of  this  issue 
needs  further  investigation. 


Issue  3:  An  expert  conunent  was  made 
that  our  use  of  the  terms  "prehistoric", 
"historic",  and  "recent"  be  further  ' 
clarified  in  the  final  rule. 

Our  Response:  In  general,  use  of  the 
identified  terms  in  the  final  rule  is  as 
follows:  prehistoric  refers  to  information 
relating  to  conditions  greater  than 
roughly  200  years  BP  (i.e.,  prior  to 
extensive  European  settlement  of  the 
western  United  States),  and  recorded 
largely  after  the  fact  (e.g., 
paleontological  records);  historic  refers 
to  information  relating  bom.  roughly  2Q0 
to  50  years  BP.  and  recorded  primarily 
in  the  written  tradition  and  at  the  time 
of  occurrence;  and  recent  refers  to 
recorded  information  from  the  previous 
several  decades.  We  recognize  that  the 
use  of  these  terms  is  not  absolute  and 
some  overlap  between  them  is 
inevitable.  As  possible,  we  have  added 
clarity  to  the  use  of  these  terms  in  the 
final  rule,  including  the  use  of  "past" 
when  referring  to  all  of  these  time 
periods  combined,  and  "current"  when 
referring  to  the  contemporary  time 
frame  (i.e.,  roughly  the  previous 
decade). 

Issue  4:  It  was  emphasized  that  plague 
is  exotic  to  North  American  ecosystems 
and  that  native  species  are  likely  to  be 
poorly  adapted  to  this  potential  threat 
factor.  In  addition,  epizootics  (an 
outbreak  of  disease)  in  wild  animals  are 
often  very  difficult  to  detect,  and 
disease  can  not  easily  be  ruled  out  as  a 
significant  possible  risk  factor.  Finally, 
the  potential  occurrence  of  plague  in 
liadgers  from  Idaho  was  identified,  and 
it  was  suggested  that  disease  may  be 
implicated  in  other  mammal  declines  in 
the  Columbia  Basin  [e.g.,  jack  rabbits). 

Our  Response:  We  concur  with  these 
clarifications  and  continue  to  consider 
disease  a  significant  potential  threat  to 
the  Columbia  Basin  pygmy  rabbit. 

Issue  5:  It  was  emphasized  that  a 
successful  captive  propagation  program 
should  be  considered  extremely 
important  for  the  conservation  and 
management  of  the  Columbia  Basin 
pygmy  rabbit's  unique  genetic  profile. 

Our  Response:  We  concur  with  this 
clarification.  We  will  continue  to 
support  the  development  of  an  effective 
captive  propagation  program  for  the 
Columbia  Basin  pygmy  rabbit  in  order 
to  release  the  species  into  suitable 
habitats  within  their  historic  range  so 
that  viable  subpopulations  can  become 
established  and  self-sustained  in  the 
wild. 

Issue  6:  It  was  suggested  that  the 
reasoning  behind  identifying  threat 
factors  B,  C,  and  D  for  the  Columbia 
Basin  pygmy  rabbit  (see  below)  was 
somewhat  circular;  that  is,  if  the 
population  was  notjendangered  from 


other,  long-term  causal  factors  (A  and 
E).  these  other  factors  (B.  C.  D)  would 
not  represent  current  threats  to  the 
population.  In  addition,  it  was 
presumed  that  protection  for  the 
Columbia  Basin  pygmy  rabbit  under  the 
Act  could  have  been  considered  sooner 
to  lessen  the  potential  influences  and 
complications  of  any  such  "secondary" 
threat  factors. 

Our  Response:  We  are  required  to 
fully  consider  all  five  threat  factors 
identified  by  the  Act.  regardless  of 
whether  they  may  be  proximate  or 
ultimate  causal  factors  in  the  status  of 
a  given  taxon.  In  addition,  with  regard     , 
to  potential  conservation  and  recovery 
efforts,  identifying  and  controlling  these 
more  immediate  threat  factors  is  often 
critical  to  the  long  term  security  of  a 
taxon.  and  consideration  of  longer-term 
conservation  measures  needed  to 
ultimately  achieve  recovery  of  the  taxon 
is  often  of  a  less  urgent  natiu«. 

It  is  appropriate  to  propose  a  species 
for  listing  at  the  time  when  sufficient 
information  is  available.  For  the 
Columbia  Basin  pygmy  rabbit,  when  we 
had  sufficient  information  we  took  the 
appropriate  action. 

Issue  7:  Concern  was  expressed 
regarding  whether  the  emergency  listing 
process  was  needed,  whether  it  was  as 
thorough  as  the  Service's  normal  listing 
process,  and  whether  there  are 
significant  differences  between  the  two 
listing  pathways. 

Our  Response:  Emergency  listing  is 
appropriate  when  there  are  significant 
and  imminent  risks  to  the  well-being  of 
a  taxon.  We  determined  that  such  risks 
existed  for  the  Columbia  Basin  pygmy 
rabbit  primarily  due  to  the  population's 
extremely  small  size,  ongoing  loss  and 
significant  decline  of  its  identified 
subpopulations,  genetic  indicators 
suggesting  the  likelihood  of  inbreeding 
depression  within  the  population,  and 
the  unproven  nature  of  the  proposed 
captive  breeding  and  subsequent 
reintroduction  efforts  for  the  species. 

The  principal  differences  between 
emergency  and  normal  listing  processes 
are  that,  under  emergency  listing,  the 
Secretary  may  make  the  protective 
measures  of  the  Act  immediately 
available  to  the  species,-  upon  a  finding 
of  a  significant  risk  posed  to  its  well- 
being,  but  the  listing  is  in  force  for  only 
240  days,  and  there  are  certain 
exemptions  regarding  the  requirements 
of  public  notification  and  input.  The 
240-day  expiration  of  an  emergency 
listing  is  the  primary  reason  we  attempt 
to  concurrently,  or  shortly  thereafter, 
publish  a  proposed  rule  to  list  the 
species,  as  was  done  for  the  Columbia 
Basin  pygmy  rabbit,  and  finalize  the 
listing  as  soon  as  possible.  .^i; 


Issue  8:  The  suggestion  was  made  that 
the  status  of  the  pygmy  rabbit  as  a 
monotypic  genus  could  be  a 
consideration  regarding  the  potential 
significance  of  its  discrete  populations. 

Our  Response:  Currently,  we  do  not 
consider  the  status  of  taxa  above  the 
species  level  in  our  DPS  analyses,  nor 
is  it  specifically  identified  in  the  joint 
Service/NMFS  policy  addressing  the 
recognition  of  DPS.  However,  we  do       . 
consider  taxonomic  delineations  above 
the  species  level  in  our  priority  ranking 
system  to  address  the  status  of  proposed 
and  candidate  species  for  potential 
listing  actions  under  the  Act. 

Issue  9:  It  was  emphasized  that, 
during  our  DPS  analyses,  careful 
consideration  should  be  given  to  the 
appropriateness  of  using  the  same  ■ 

database  to  address  both  the 
discreteness  and  significance  of  a 
population  in  comparison  to  the 
remainder  of  its  taxon,  especially  with 
regard  to  the  available  genetic  data. 

Our  Response:  We  concur  with  this 
clarification  and  recognize  that,  in 
various  instances,  it  may  be  appropriate 
to  consider  the  same  database  to  address 
both  DPS  criteria.  As  suggested  by  the 
genetic  information  for  the  Columbia 
Basin  pygmy  rabbit  presented  above,  we 
recognize  that  it  is  important  to  note 
whether  the  available  data  can  be  used 
primarily  to  address  the  isolation  (i.e., 
discreteness)  of  a  taxon's  populations, 
the  potential  differentiation  of  a  taxon's 
discrete  populations  from  one  another 
(i.e.,  significance),  or  as  the  data  may 
relate  to  both  criteria.  In  addition  to  the 
genetic  information,  we  recognize  that 
other  sources  of  data,  including 
behavioral,  physiological, 
morphological,  genetic,  and  ecological, 
may  also  apply  to  a  taxon's  discreteness 
and  significance  simultaneously.  We 
will  continue  to  address  these 
conservation  issues  with  regard  to  the 
pygmy  rabbit  throughout  the  species 
historic  range  as  any  additional 
information  may  become  available. 

Additional  Information  and 
Evaluations 

Comments  and  additional  data 
received  during  the  comment  periods, 
as  well  as  further  analysis  on  our  part, 
raised  several  issues  addressed  in  this 
final  rule.  We  address  these  issues  more 
specifically  below. 

Additional  information  became 
available  as  follows: 

(1)  The  common  raven  is  a  significant 
potential  predator  of  the  Columbia 
Basin  pygmy  rabbit,  and  we  also  discuss 
WDFW's  past  and  ongoing  management 
efforts  to  address  this  threat  factor. 

(2)  Vandalism  has  the  potential  to 
result  in  direct  or  indirect  take  of . 
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Columbia  Basin  pygmy  rabbits  held  in 
captivity,  and  site  security  as  an 
important  management  consideration  to 
address  this  potential  threat.  See 
Summary  of  Factors  Affecting  the  DPS 
and  Available  Conservation  Measures 

(3)  Washington  State  legislation  (HB 
1309)  provides  measures  with  regard  to 
conservation  of  the  Columbia  Basin 
pygmy  rabbit.  See  Summary  of  Factors 
Affecting  the  DPS  section. 

(4)  Regarding  the  status  and  results  of 
ongoing  conservation  and  research 
efforts  for  the  Columbia  Basin  pygmy 
rabbit,  there  is  updated  information 
concerning  the  WDFW's  captive 
propagation  program  and  research 
addressing  the  effects  of  livestock 
gracing.  See  Current  Management 
Actions,  Distinct  Population  Segment 
Review,  and  Sunmiary  of  Factors 
Affecting  the  DPS  sections. 

(5)  There  is  potential  for  a  significant 
gap  in  the  range  of  the  pygmy  rabbit 
should  the  Columbia  Basin  population 
segment  become  extirpated.  This 
assessment  helps  further  clarify  the 
concept  of  significance  as  it  is  defined 
in  the  Act  and  our  policy  addressing  the 
recognition  of  DPS.  See  Distinct 
Population  Segment  Review  section. 

(6)  Control  of  exotic  plant  species  is 
a  habitat  protection  and  restoration 
measure  for  consideration  during 
management  actions  and  scientific 
investigations.  See  Available 
Conservation  Measures  section. 

Summary  of  Factors  Affiecting  the  DPS 

After  a  thorough  review  and 
consideration  of  all  available 
information,  we  have  determined  that 
the  Columbia  Basin  pygmy  rabbit 
warrants  classification  as  an  endangered 
DPS  pursuant  to  the  Act.  We  followed 
procedures  found  in  section  4  of  the  Act 
and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
Act  (50  CFR  part  424).  We  may 
determine'a  DPS  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Columbia  Basin  pygmy  .rabbit 
[Brachylagus  idahoensis)  follow. 

A.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range.  During  the  first  half  of  the 
1900s,  large  portions  of  more  mesic 
(moist)  shrub  steppe  habitats  on  deeper 
soils  within  the  Columbia  Basin  were 
converted  for  dryland  crop  production 
(Daubenmire  1988;  Franklin  and 
Dymess  1988:  WDFW  1995a).  During 
the  mid-1900s,  large-scale  irrigation 
projects  led  to  further  conversion  of 
more  xeric  (dry)  shrub  steppe  habitats 
on  deeper  soils  Within  the  Columbia 


Basin  for  irrigated  agriculture  (WDFW 
1995a;  Franklin  and  Dyrness  1988;  U.S. 
Department  of  Interior  (USDI)  1998).  In 
addition,  urban  and  rural  developments 
(e.g.,  housing,  industrial  facilities, 
transportation  corridors)  in  central 
Washington  permanently  remove  native 
shrub  steppe  habitats.  In  1994,  it  was 
estimated  that  approximately  60  percent 
of  the  original  shrub  steppe  habitat  in 
Washington  had  been  converted  for 
human  uses  (Dobler  1994),  and  shrub 
steppe  habitats  within  the  Columbia 
Basin  continue  to  be  converted  for  a 
variety  of  human  uses.  The  Columbia 
Basin  pygmy  rabbit  can  not  occupy 
these  converted  sites.  Due  to  the  small 
home  ranges  and  relatively  restricted 
movements  of  pygmy  rabbits, 
conversion  of  native  habitats  in  the 
Columbia  Basin  also  removes  or 
severely  limits  their  dispersal  corridors 
between  suitable  habitats. 

A  number  of  other,  often  interacting, 
influences  affect  the  remaining  native 
shrub  steppe  habitat  within  the 
Columbia  Basin,  including  altered  fire 
frequencies,  invasion  by  non-native 
species,  recreational  activities,  and 
livestock  grazing.  Sagebrush  is  easily 
killed  by  fire  and,  when  it  occurs  at 
increased  frequencies,  it  can  remove 
sagebrush  from  the  vegetation 
assemblage  (Daubenmire  1988).  In  the 
absence  of  a  sufficient  seed  source, 
sagebrush  cannot  readily  reinvade  sites 
where  it  has  been  removed,  and  it  may 
be  many  years  before  it  can  become 
reestablished  (WDFW  1995a).  Due  to  a 
variety  of  factors  (see  below),  the  fire 
frequency  has  increased  over  portions  of 
the  remaining  shrub  steppe  habitat 
within  the  Columbia  Basin.  Because  of 
their  close  association  with  tall,  dense 
stands  of  sagebrush,  pygmy  rabbits  are 
precluded  from  occupying  frequently 
burned  areas. 

Various  non-native,  invasive  plant 
species,  such  as  cheatgrass  (Bromus 
tectorum)  and  knapweed  [Centauria 
spp.),  have  become  well  established 
throughout  the  Columbia  Basin 
(Daubenmire  1988;  Franklin  and 
Dyrness  1988).  Areas  with  dense  cover 
of  cheatgrass  are  apparently  avoided  by 
pygmy  rabbits  in  Oregon  (Weiss  and  . 
Verts  1984),  and  these  newly 
established  plant  communities  often 
provide  fine  fuels  that  can  carry  a  fire. 
Combined  with  widespread  unimproved 
road  access  and  informal  recreational 
activities  that  provide  multiple  sources 
of  ignition,  the  establishment  of  non- 
native  species  increases  the  risk  of  fire 
and  further  i  educes  the  security  of  areas 
that  could  potentially  support  the 
Columbia  Easily  pj^y  rtibbit  (WDFW 
1995a). 


Fire  was  implicated  in  the  loss  of  the 
only  pygmy  rabbit  subpopulation  ever 
j^corded  in  Benton  County. 
Washington,  in  1979  (WDFW  1995a). 
and  was  directly  associated  with  the 
loss  of  one  of  the  few  remaining 
subpopulations  in  Douglas  County  in 
1999  (WDFW  2001b).  The  WDFW  has 
taken  measures  to  reduce  the  risk  of  fire 
at  the  Sagebrush  Flat  site  (e.g.. 
constructing  firebreaks).  However, 
unimproved  road  access  and  informal 
recreational  activities  provide  a 
continuing  source  for  ignition  of 
uncontrolled  fires  in  the  area  (WDFW 
1995a).  Due  to  the  extremely  low 
number  of  Columbia  Basin  pygmy 
rabbits  in  the  wild,  their  restriction  to 
one  known  site,  and  their  reliance  on 
relatively  tall,  dense  stands  of 
sagebrush,  natural  and  human-caused 
fire  represents  a  significant  threat  to  this 
portion  of  the  population. 

Land  managed  for  livestock  grazing  is 
often  cleared  of  sagebrush  to  increase 
the  production  of  grasses  and  forbs  as 
forage  for  cattle  (WDFW  1995a; 
Rauscher  1997),  although  this 
management  practice  in  the  Columbia 
Basin  has  declined  from  past  levels  (L. 
Hardesty,  WSU,  pers.  comm.  2002). 
Clearing  areas  of  sagebrush  cover 
removes  habitat  patches  potentially 
used  by  the  Columbia  Basin  pygmy 
rabbit.  In  addition,  it  can  reduce  the 
value  of  more  marginal  stands  of 
sagebrush  that  may  act  as  dispersal 
corridors  for  pygmy  rabbits,  further 
fragmenting  die  remaining  suitable 
habitats.  Much  of  the  remaining  shrub 
steppe  habitat  in  the  Columbia  Basin  is 
managed  for  livestock  grazing  (WDFW 
1995a;  N.  Hedges,  pers.  conun.  2001). 

Excessive  livestock  grazing  removes 
current  herbaceous  growth  and  residual 
cover  of  native  grasses  and  forbs  and 
can  increase  the  density  of  various  non- 
native,  invasive  species  and — over 
several  years — young  sagebrush  stands 
(Daubenmire  1988;  WDFW  1995a).  In 
some  instances,  this  disturbance  may 
eventually  result  in  the  growth  of  tall, 
dense  stands  of  sagebrush  (Daubenmire 
1988).  potentially  improving  the  shrub 
forage  and  cover  conditions  for  pygmy 
rabbits.  However,  livestock  grazing  at 
these  levels  potentially  reduces  the 
forage  base  and  cover  characteristics  of 
grasses  and  forbs  for  Columbia  Basin 
pygmy  rabbits  (Green  and  Flinders 
1980b;  Rauscher  1997).  Excessive 
livestock  grazing  may  also  cause 
structural  damage  to  dense  stands  of 
older  sagebrush.  This  acts  to  open  the 
canopies  of  these  sites  and  potentially 
makes  them  leSs  suitable  as  cover  for 
Columbia  Basin  pygmy  rabbits  (Gahr    . 
1993;  Rauscher  1997).  Currently,  it  is  '■ 
utitleis  if  light  or  moderate  lev6U  6f 


livestock  grazing  may  be  compatible 
with  pygmy  rabbit  conservation  efforts 
over  the  long-term. 

There  are  several  past  and  ongoing 
studies  that  have  investigated  the  effects 
of  different  Uvestock  grazing  strategies 
on  Columbia  Basin  pygmy  rabbits  and 
their  habitat  (Gahr  1993;  WDFW  1995a; 
Sayler  etal.  2001;  L.  Shipley,  pers. 
comm.  2001).  Gahr  (1993)  found  that 
male  pygmy  rabbits  at  the  Sagebrush 
Flat  site  made  longer  movements  diuing 
the  breeding  season,  resulting  in  larger 
home  ranges,  in  recently  grazed  areas  as 
opposed  to  areas  that  had  not  been 
grazed  for  nearly  40  years.  In  addition, 
relative  to  unit  size,  there  are  more 
pygmy  rabbit  burrows  in  the  ungrazed 
areas  of  Sligebrush  Flat  than  the  recenUy 
grazed  areas  (L.  Shipley,  pers.  comm. 
2001).  Further  evaluation  of  the 
distribution  and  availability  of 
appropriate  soils  across  the  Sagebrush 
Flat  site  will  help  clarify  these  results. 
Nevertheless,  they  suggest  that 
Columbia  Basin  pygmy  rabbits  may  be 
more  susceptible  to  predation  in  areas 
used  for  livestock  grazing  due  to  longer 
movements  away  from  cover  and  fewer 
biuTOWs  available  for  escape. 

Results  of  an  ongoing  study  also 
indicate  that  Columbia  Basin  pygmy 
rabbits  occupying  grazed  sites  tend  to 
have  a  greater  proportion  of  their 
siunmer  through  winter  diets  composed 
of  sagebrush  as  opposed  to  grasses  and 
forbs  (L.  Shipley,  pers.  comm.  2001).  In 
addition,  the  nutritional  quality  (e.g.. 
less  protein  and  greater  fiber  content)  of 
the  available  grasses  and  shrubs  in 
recently  grazed  sites  tends  to  be  less 
from  fall  through  spring  (L.  Shipley, 
pers.  comm.  2002).  These  results 
provide  support  for  the  contention  that 
livestock  may  compete  directly  with 
pygmy  rabbits  for  available  forage 
during  these  periods  (Green  and 
Flinders  1980b;  Rauscher  1997).  There 
is  also  evidence  that  cattle  can  directly 
damage  pygmy  rabbit  burrow  systems 
through  trampling  (Rauscher  1997;  N. 
Siegel,  WSU,  pers.  comm.  2001;  M. 
Hallet,  pers.  comm.  2002).  These 
impacts  may  be  especially  critical 
during  the  Columbia  Basin  pygmy 
rabbits'  reproductive  period. 

Populations  of  pygmy  rabbits  have 
coexisted  with  various  levels  of 
livestock  grazing  activities  throughout 
their  historic  range  for  many  years 
(WDFW  1995a).  However,  due  to  the 
extremely  low  number  and  restricted 
distribution  of  Columbia  Basin  pygmy 
rabbits,  any  additional  mortality  or 
population  stress  associated  with 
livestock  grazing  practices  represents  a 
significant  threat  to  the  seciuity  of  the 
wild  portion  of  this  population  segment. 


Due  to  the  combined  influences 
described  above.  Washington's  native 
shrub  steppe  habitats,  including  those 
considered  essential  to  the  long-term 
security  of  the  Coliunbia  Basin  pygmy 
rabbit,  are  considered  among  the  least 
protected  areas  in  the  State  (Cassidy 
1997). 

B.  Over-utilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Pygmy  rabbits  are  often 
difficult  to  distinguish  from  species  of 
cottontail  rabbits  {Sylvilagus  spp.) 
(Garber  1993;  WDFW  1995a).  Because  of 
this,  accidental  shooting  of  Columbia 
Basin  pygmy  rabbits  may  occur  in 
association  with  hunting  of  other  small 
game  species  in  Washington  (WDFW 
1979).  Due  to  their  extremely  low 
numbers,  restricted  distribution,  and 
preference  for  dense  habitats,  combined 
with  relatively  few  small  game  hunters 
at  the  Sagebrush  Flat  site,  the  risk  from 
accidental  shooting  of  Columbia  Basin 
pygmy  rabbits  is  currently  considered 
relatively  low  (WDFW  1995a;  D.  Hays, 
pers.  comm.  2001).  However,  in  such 
reduced  populations,  accidental 
shooting  could  become  a  significant 
source  of  mortality  if  it  is  not  carefully 
controlled. 

Investigations  that  require  trapping, 
handling,  and  captivity  of  pygmy  rabbits 
can  result  in  mortality  fit)m  several 
causes,  including  exposure  (due  to 
excessively  high  or  low  temperatures); 
direct  injury  from  entanglement  in 
traps,  trap  predation,  and  intra-specific 
fighting;  and  capture  stress  (Bailey  1936; 
Severaid  1950;  Wilde  1978;  Gahr  1993; 
Rauscher  1997).  Capture-related 
mortality  rates  (including  recaptures) 
reported  for  pygmy  rabbits  are  roughly 
3  percent  (Gahr  1993),  5  percent  (Wilde 
1978).  and  13  percent  (Rauscher  1997). 
The  mortality  rate  for  one  study 
approached  20  percent  when  the  total 
number  of  captured  animals  was 
considered  (11  deaths  of  58 
individuals),  and  all  of  the  mortalities  in 
this  study  occurred  in  just  one  portion 
of  the  study  area  (Rauscher  1997). 
Trapping  methods,  daily  and  seasonal 
timing,  study  location,  holding  facilities 
and  site  security,  and  husbandry 
techniques  may  all  affect  the  level  of 
capture-related  mortality  incurred.  In 
addition,  vandalism  of  captive  rearing 
facilities  remains  a  threat  following 
capture  (L.  Hardesty ^pers.  comm.  2002). 

Currently,  the  WDFW  is  leading 
efforts  to  establish  a  captive  breeding 
popidation  of  Columbia  Basin  pygmy 
rabbits  (see  Current  Management 
Actions,  above).  To  date,  three  capture- 
related  deaths  have  occurred  in  this 
program.  These  deaths  represent 
roi^hly  a  14  percent  mortality  rate  for 
the  captured  animals  (3  of  21 


individuals).  While  the  captive 
propagation  program  is  necessary  to 
help  ensure  the  long-term  survival  of 
the  Columbia  Basin  pygmy  rabbit,  and 
we  support  these  efforts,  the  potential 
for  capture-related  mortality  to 
significantly  affect  the  success  of  this 
program  reniains. 

Some  pygmy  rabbit  burrows  are 
relatively  shallow  and  may  collapse 
when  walked  on  by  humans  (Wilde 
1978).  Investigations  of  pygmy  rabbits 
often  entail  the  destruction  of 
individual  burrows,  while  measuring  of 
the  vegetation  community  and  other  site 
characteristics  immediately  surrounding 
burrow  systems,  and/or  disturbance  to 
the  general  area  occupied  by  the  pygmy 
rabbits  (Janson  1946;  Bradfield  1974; 
Green  1978;  Wilde  1978;  Gahr  1993; 
Gabler  1997;  Rauscher  1997). 
Furthermore,  various  ongoing 
management  and  maintenance  activities 
of  the  WDFW  at  the  Sagebrush  Flat  site 
(e.g.,  establishment  of  firebreaks,  species 
and  habitat  surveys,  fencing  removal  or 
construction)  have  the  potential  to 
directly  or  indirectly  affect  the 
Columbia  Basin  pygmy  rabbit. 

It  is  unlikely  that  any  of  the  above 
activities  alone  has  played  a  significant 
role  in  the  long-term  population  decline 
and  range  reduction  of  the  Columbia 
Basin  pygmy  rabbit.  However^  due  to 
the  current  vulnerability  of  both  the 
wild  and  captive  portions  of  this 
population  segment,  any  additional 
source  of  mortality  may  now  play  a 
significant  role  and  could  impair  efforts 
to  conserve  the  Columbia  B^in  pygmy 
rabbit. 

C.  Disease  or  predation.  Pygmy 
rabbits  often  harbor  a  high  parasite  load 
(Gahr  1993;  WDFW  1995a).  Some  of  die 
parasites  of  pygmy  rabbits,  including 
ticks,  fleas,  and  lice,  can  be  vectors  of 
disease.  Episodes  of  plague  and 
tularemia  bom  these  vectors  have  been 
reported  in  populations  of  a  number  of 
other  Leporid  species  and  are  often 
fulminant  (rapidly  spreading)  and  fatal 
(Quan  1993).  Severe  disease  epidemics 
have  not  been  reported  in  pygmy 
rabbits,  and  parasites  have  not  been 
viewed  as  a  significant  threat  to  the 
species  (Green  1979;  Gahr  1993). 
However,  evidence  of  plague  was 
reported  in  a  coyote  taken  from  the  site 
of  one  of  the  recentiy  extirpated 
subpopulations  of  Columbia  Basin 
pygmy  rabbits  (WDFW  2001a).  The 
potential  occurrence  of  plague  in  this 
subpopulation  is  being  investigated 
using  blood  samples  obtained  prior  to 
its  extirpation  (D.  Hays,  pers.  comm. 
2001).  Additional  studies  have  been 
proposed  to  investigate  the  occurrence 
of  plague  and  other  diseases,  and  their 
possible  control,  in  wild  and  captive 
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populations  of  pygmy  rabbits  (C.  Brand, 
National  Wildlife  Health  Center,  pars, 
comm.  2001).  Because  so  few  Colunibia 
Basin  pygmy  rabbits  remain,  the 
potential  for  disease  outbreak  represents 
a  significant  threat  to  both  the  wild  and 
captive  portions  of  this  population 
segment. 

Predation  is  thought  to  be  a  major 
cause  of  mortality  among  pygmy  rabbits 
(Green  1979;  Wilde  1978).  However, 
pygmy  rabbits  have  adapted  to  the 
presence  of  a  wide  variety  of  avian  and 
terrestrial  predators  that  occur 
throughout  their  historic  distribution 
(J«ison  1946;  Gashwiler  et  al.  1960; 
Green  1978;  Wilde  1978;  WDFW  1995a). 
In  relatively  large,  well  distributed 
pygmy  rabbit  populations,  predation  is 
not  likely  to  represent  a  significant 
threat  to  their  long-term  security.  In 
contrast,  due  to  the  extremely  small  size 
and  localized  occurrence  of  the 
Columbia  Basin  pygmy  rabbit 
population,  altered  predation  patterns, 
or  even  natural  levels  of  predation, 
currently  represent  a  significant  threat 
to  both  the  wild  and  captive  portions  of 
this  population  segment  and  could 
impair  ongoing  conservation  efforts. 

Due  to  confirmed  evidence  of  coyote 
predation  on  the  Columbia  Basin  pygmy 
rabbit,  the  WDFW  implemented  a 
predator  control  program  during  the 
fall-winter  periods  of  1998-1999  and 
1999-2000  (WDFW  2000a).  Numerous 
coyotes  and  several  long-tailed  weasels 
were  removed,  by  shooting,  traps,  or 
snares,  over  roughly  52  square 
kilometers  (20  square  miles)  around  and 
including  the  Sagebrush  Flat  site.  The 
level  of  effort  to  control  terrestrial 
predators  varied  among  years  and  areas, 
and  the  efficacy  of  this  program  to 
protect  the  Columbia  Basin  pygmy 
rabbit  is  unknown.  There  are  also  a 
variety  of  avian  predators  that  may 
occiu  at  the  Sagebrush  Flat  site.  In  an 
effort  to  help  control  the  occurrence  of 
common  ravens  and  other  predatory 
birds,  the  WDFW  recently  removed  two 
obsolete  windmills  from  the  area  that 
could  have  potentially  been  used  as 
perching  or  nesting  sites  (M.  Hallet, 
pers.  comm.  2002). 

Because  of  the  relatively  restricted 
distribution  of  the  Columbia  Basin 
pygmy  rabbit,  terrestrial  and  avian 
predators  may  also  have  a  reduced 
search  area  and/or  increased  success 
rate  at  the  Sagebrush  Flat  site.  To 
further  address  the  threat  of  predation 
on  the  Columbia  Basin  pygmy  rabbit, 
additional  measures  are  being 
considered  by  the  WDFW  for  this  area, 
such  as  controlling  artificial  food 
sources  (e.g.,  spilled  grain,  trash, 
carnivore  baits),  the  removal  of 
unnecessary  fencing  potentially  used  as 


perch  sites  for  avian  species,  and 
providing  appropriate  predator 
exclusion  fencing  (M.  Hallet,  pers. 
comm.  2002;  D.  Hays,  pers.  comm. 
2002). 

Several  measures  (e.g.,  double 
fencing,  monitoring)  have  been  taken  to 
reduce  the  risk  of  predation  on  the 
captive  portion  of  the  Columbia  Basin 
pygmy  rabbit  population  (R.  Sayler, 
WSU,  pers.  comm.  2001;  L.  Shipley, 
pers.  comm.  2001).  In  addition,  captive 
animals  are  currently  being  held  at 
multiple  facilities,  which  reduces  the 
risk  of  catastrophic  loss  at  a  single 
facility  (D.  Hays,  pers.  comm.  2002). 
However,  while  the  risk  has  been  greaUy 
reduced,  the  potential  for  certain 
predators  to  access  cages  at  the  captive 
rearing  facilities  remains. 

Due  to  the  extremely  small  size  of  the 
Columbia  Basin  pygmy  rabbit 
population,  even  low  levels  of  predation 
represent  a  significant  risk  to  the 
immediate  security  of  both  the  wild  and 
captive  portions  of  this  population 
segment. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  Washington  State 
classification  of  the  Columbia  Basin 
pygmy  rabbit  as  endangered  makes  it 
illegal  to  attempt  to  kill,  injure,  captiue, 
harass,  possess,  or  control  individuals  of 
the  species  (WDFW  1995a).  However, 
illegal  or  accidental  shooting  of 
Columbia  Basin  pygmy  rabbits  may 
occur  in  association  with  hunting 
seasons  for  other  small  game  species 
(see  factor  C  above).  In  addition.  State 
designation  does  not  provide  regulatory 
protection  of  the  habitats  considered 
essential  to  the  long-term  security  of  the 
Columbia  Basin  pygmy  rabbit. 

Pxu^uant  to  Washington  State 
legislaUon  passed  in  1993  (HB  1309), 
the  Washington  State  Conservation 
Commission  (WSCC)  oversaw  the 
development  and  provided  approval  of 
ecosystem  standards  for  State-owned 
agricultural  and  grazing  lands  (WSCC 
1995).  HB  1309  called  for 
implementation  of  the  ecosystem 
standards  to  maintain  and  restore  fish 
and  wildlife  habitat  within  the  State  by 
improving  overall  ecosystem  health. 
The  standards  developed  under  HB 
1309  are  mandated  for  lands  imder  the 
jurisdiction  of  the  WDFW  and 
Washington  Department  of  Natural 
Resources  (WDNR).  Application  of  the 
standards  on  lands  managed  by  the 
WDNR  must  be  consistent  with  the 
agency's  fiduciary  obligations. 

Currently,  we  are  assisting  private 
landowners  with  development  of  a 
county-wide  HCP  to  protect  important 
plant  and  animal  species  on  agricultural 
lands  in  Douglas  County.  However, 
there  are  no  regulatory  protections  for 


unlisted  species  during  development  of 
HCPs.  Revegetation  standards  under  the 
CRP  promote  the  improvement  of 
habitats  potentially  used  by  the 
Columbia  Basin  pygmy  rabbit,  and  the 
CRP  restricts  livestock  grazing  on 
contract  lands  except  under  severe 
drought  conditions  (M.  Ruud,  Farm 
Service  Agency,  pers.  comm.  2001). 

E.  Other  natural  or  human-caused 
factors  affecting  the  species'  continued 
existence.  The  immediate  concerns  for 
the  Columbia  Basin  pygmy  rabbit  are 
associated  with  the  population's 
extremely  small  size,  history  of 
fragmentation  and  extirpation,  and  the 
recent,  dramatic  decline  in  its 
distribution  and  abundance.  Small 
populations  are  susceptible  to  fandom 
enviroiunental  events  (e.g.,  severe 
storms,  prolonged  drought,  extreme  cold 
spells,  volcanic  fallout),  abrupt  changes 
in  cover  and  food  resources,  altered 
predator  or  parasite  populations,  disease 
outbreaks,  and  fire.  Small  populations 
are  also  more  susceptible  to 
demographic  and  genetic  problems 
(Shaffer  1981).  These  threat  factors, 
which  may  act  in  concert,  include 
natural  variation  in  survival  and 
reproductive  success  of  individuals, 
chance  disequilibrium  of  sex  ratios, 
changes  in  gene  frequencies  due  to 
genetic  drift,  and  lack  of  genetic 
diversity  caused  by  inbreeding. 

Genetic  indices  indicate  that  the 
Columbia  Basin  pygmy  rabbit  had  less 
genetic  diversity  historically  than  the 
remainder  of  the  taxon.  In  addition,  this 
population  segment  has  undergone 
further  loss  of  genetic  diversity  since 
roughly  the  mid-1900s.  Severe  loss  of 
genetic  diversity  may  make  the 
Columbia  Basin  pygmy  rabbit  more 
susceptible  to  extinction  due  to 
inbreeding  depression  or,  assuming 
inappropriate  introduction  of  other 
pygmy  rabbit  genes,  swamping  of  their 
unique  genetic  profile.  Reduced  genetic 
diversity,  and  the  relatively  few  family 
lineages  remaining  in  the  Columbia 
Basin  pygmy  rabbit  population,  may 
also  complicate  captive  breeding 
strategies  conducted  to  reestablish  a 
minimimi  effective  population  size. 
Ultimately,  an  appropriate  effective 
population  size  will  help  ensure  the 
maintenance  and  enhancement  of  the 
genetic  heterogeneity  that  is  still  present 
within  this  population  segment  (K. 
Warheit,  pers.  comm.  2001,  2002). 

In  relatively  large,  well  distributed 
pygmy  rabbit  populations,  the  above 
threats  are  not  likely  to  represent  a 
significant  risk  to  their  long-term 
security.  However,  due  to  the  extremely 
small  size  and  localized  occurrence  of 
both  the  wild  and  captive  portions  of 
the  Columbia  Basin  pygmy  rabbit 


population,  these  threats  represent  a 
significant  risk  to  the  long-term  security 
of  this  DPS. 

Conclusign 

Due  to  the  combined  influence  of  the 
above  threats,  extirpation  of  the 
Coliunbia  Basin  pygmy  rabbit  fi^m  the 
wild  may  occur  at  any  time  (WDFW 
2001b).  In  addition,  the  risks  to  the 
captive  portion  of  the  population,  and 
the  potential  for  extinction  of  the 
Columbia  Basin  pygmy  rabbit,  remain 
high.  We  have  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  potential  future  threats 
faced  by  the  Columbia  Basin  pygmy 
rabbit.  Based  on  oiu*  evaluation  of  die 
five  threat  factors  discussed  above,  we 
have  determined  that  the  Columbia 
Basin  pygmy  rabbit  is  in  danger  of 
extinction.  As  such,  we  are  listing  the 
Columbia  Basin  pygmy  rabbit  as 
endangered. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  area  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act;  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed,  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species.  "Conservation"  means 
the  use  of  all  methods  and  procedures 
needed  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  its  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Oui  implementing 
regulations  (50  CFR  424.12(a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform  the 
required  analyses  of  impacts  of  the 
designation  is  lacking,  or  if  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat.  Section  4(b)(2)  of  the  Act 
requires  us  to  consider  economic  and 
other  relevant  impacts  of  designating  a 
particular  area  as  critical  habitat  on  the 
basis  of  the  best  scientific  data  available. 


We  may  exclude  any  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  such  exclusion  outweigh  the 
conservation  benefits,  unless  to  do  so 
would  result  in  the  extinction  of  the 
sp>ecies. 

We  find  that  designation  of  critical 
habitat  for  the  Coliunbia  Basin  pygmy 
rabbit  is  not  determinable  at  this  time 
because  information  sufficient  to 
perform  the  required  analyses  of  the 
impacts  of  the  designation  is  lacking. 
We  specifically  solicited  information  on 
potential  critical  habitat,  biological 
information,  and  information  that 
would  aid  our  prudency  analysis  in  our 
proposed  rule.  We  received  no 
comments  regarding  specific  physical  or 
biological  features  essential  to  the 
Columbia  Basin  pygmy  rabbit  which 
provided  information  that  added  to  our 
ability  to  determine  critical  habitat.  In 
addition,  the  extent  of  habitat  essential 
to  the  conservation  of  the  species  has 
not  been  identified.  When  a  "not 
determinable"  finding  is  made,  we 
must,  within  2  years  of  the  publication 
date  of  the  original  proposed  rule, 
designate  critical  habitat,  unless  the 
designation  is  fovmd  to  be  not  prudent. 

We  will  continue  to  protect  the 
Columbia  Basin  pygmy  rabbit  and  its 
habitat  through  section  7  consultations 
to  determine  whether  Federal  actions 
may  affect  this  population  segment, 
through  the  recovery  process,  through 
HCPs  and  through  enforcement  of  the 
Act's  "take"  prohibitions  (seeie  U.S.C. 
1538;  50  CFR  17.21). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  requirements  for  Federal 
protection,  prohibitions  against  certain 
activities,  and  development  of  recovery 
plans.  Recognition  through  listing 
results  in  public  awareness  and 
encourages  conservation  actions  by 
Federal,  State,  and  Tribal  agencies,  non- 
governmental conservation  groups,  and 
private  individuals.  The  Act  provides 
for  possible  land  acquisition  and 
cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  listed  species.  The  protection 
required  of  Federal  agencies,  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 


of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
Usting,  or  result  in  destruction  of 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensiu-e  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat,  if 
any  has  been  designated.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
cons'ultation  with  us. 

Federal  agencies,  whose  actions  may 
require  consultation  for  the  Columbia   , 
Basin  pygmy  rabbit  include,  but  are  not 
limited  to,  those  within  the  jurisdictions 
of  the  Service,  BLM,  Bureau  of 
Reclamation,  Natural  Resources 
Conservation  Service,  and  Farm  Service 
Agency.  In  addition,  activities  that  are  " 
authorized,  funded,  or  administered  by 
Federal  agencies  on  non-Federal  lands 
will  be  subject  to  section  7  review. 

We  believe  that  protection  and 
recovery  of  the  Columbia  Basin  pygmy 
rabbit  will  require  reduction  of  the 
threats  from  imcontroUed  fire,  altered 
predation  patterns,  excessive  livestock 
grazing,  disease  outbreaks,  mortality 
associated  with  the  captive  propagation 
and  release  programs,  and  loss  of 
genetic  viability.  These  threats  should 
be  considered  for  management  actions 
in  habitats  ciurentiy  and  potentially 
occuj)ied  by  the  Columbia  Basin  pygmy 
rabbit,  and  those  deemed  important  for 
dispersal  between  their  appropriate  use 
areas.  Monitoring  should-aJso  be 
undertaken  for  any  management  actions 
or  scientific  investigations  designed  to 
address  these  threats  or  their  potential 
impacts. 

Listing  the  Columbia  Basin  pygmy 
rabbit  as  endangered  provides  for  the 
development  and  implementation  of  a 
recovery  plan  for  the  population.  This 
plan  will  bring  together  Federal,  State, 
tribal,  and  local  efforts  for  conservation 
of  the  species,  and  will  establish  a 
framework  for  interested  parties  to 
coordinate  recovery  efforts.  The  plan 
will  set  recovery  priorities,  assign 
respohsibiUties,  and  estimate  the  costs 
of  the  various  tasks  necessary  to  achieve 
conservation  and  survival  of  the  species. 
Additionally,  pursuant  to  section  6  of 
the  Act,  we  will  be  able  to  grant  funds 
to  the  State  of  Washington  for 
management  actions  promoting  the 
protection  and  recovery  of  this  species. 

Considerations  for  management 
actions  and  scientific  investigations  to 
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address  the  above  threats  to  the 
Columbia  Basin  pygmy  rabbit  include, 
but  are  not  limited  to: 

(1)  Fire — implementation  of 
agreements  between  fire-fighting 
districts  and/or  agency  departments  to 
provide  adequate  coverage,  construction 
of  fire  breaks,  availability  of  fire-fighting 
equipment,  fire-fighting  techniques, 
weed  control,  use  of  prescribed  fire,  and 
removal  or  restriction  of  unimproved 
road  access  and  informal  recreational 
activities; 

(2)  Livestock  Grazing— season(s)  of 
use,  stocking  rate(s)  and  type(s), 
location  of  supplemental  water  and  salt/ 
minerals,  loading  and  transport 
facilities,  exclusion  fencing,  and 
removal; 

(3)  Habitat  Protection  and 
Restoration — control  of  exotic  and/or 
invasive  plant  species,  planting  types 
and  techniques,  soils  and  hydrologic 
analyses,  land  acquisition  and 
connectivity,  and  control  of 
unauthorized  access. 

(4)  Predation — identification  of 
primary  predators  and  predation 
patterns,  development  of  protocols  for 
fence  removal  and/or  new  fence 
construction,  and  predator  deterrents 
and/or  lethal  control  of  predators  to 
protect  the  wild  and  captive  portions  of 
the  population; 

(5)  Disease — identification  and 
control  of  potential  disease  and  disease 
vectors  in  wild  and  captive  portions  of 
the  population; 

(6)  Capture,  husbandry,  and 
reintroduction — development  of 
protocols  for  survey,  capture,  handling, 
and  husbandry  techniques;  maintenance 
and  security  of  multiple  holding 
facilities  for  captive  stock;  inventory 
and  evaluation  of  appropriate  release 
sites;  and  development  of  release  and 
site  maintenance  protocols;  and 

(7)  Genetics — identification  of 
additional  genetic  markers, 
implementation  of  appropriate  breeding 
scenarios,  and  establishment  of  a 
minimum  effective  population  for 
captive  breeding  and  reintroduction 
efforts. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions  of  section  9  of  the  Act. 
codified  at  50  CFR  17.21,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 


listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  eur  agents  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  listed  species  under  certain 
circumstances.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1. 1994  (59  FR 
34272).  to  identify,  to  the  maximum 
extent  practical,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
the  species'  range.  For  the  Columbia 
Basin  pygmy  rabbit,  based  upon  the  best 
available  information,  we  believe  the 
following  actions  are  unlikely  to  result 
in  a  violation  of  section  9,  provided 
these  activities  are  carried  out  in 
accordance  with  existing  regulations 
and  permit  requirements: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States  of  dead  specimens  of  Columbia 
Basin  pygmy  rabbits  that  were  collected 
prior  to  the  date  of  publication  of  the 
emergency  listing  rule  in  the  Federal 
Register; 

(2)  Any  action  authorized,  funded,  or 
carried  out  by  a  Federal  agency  that  may 
affect  the  Columbia  Basin  pygmy  rabbit 
(e.g.,  land  exchanges,  land  clearing, 
prescribed  burning,  livestock  grazing, 
pest  control,  utility  line  or  pipeline 
construction,  mineral  extraction  or 
processing,  housing  developments,  off- 
road  vehicle  use,  recreational  trail  or 
campground  development,  road 
construction,  shooting,  poisoning, 
habitat  conversion,  road  construction, 
water  development  and  impoundment, 
unauthorized  application  of  herbicides 
or  pesticides  in  violation  of  label 
restrictions)  when  the  action  is 
conducted  in  accordance  with  an 
incidental  take  statement  issued  under 
section  7  of  the  Act; 

(3)  Any  action  carried  out  for 
scientific  research  or  to  enhance  the 
propagation  or  survival  of  the  Columbia 
Basin  pygmy  rabbit  that  is  conducted  in 
accordance  with  the  conditions  of  a 
section  10(a)(1)(A)  permit  under  the 
Act;  and 

(4)  Any  incidental  take  of  the 
Columbia  Basin  pygmy  rabbit  resulting 
from  an  otherwise  lawful  activity 


conducted  in  accordance  with  the 
conditions  of  an  incidental  take  permit 
issued  under  section  10(a)(1)(B)  of  the 
Act. 

Activities  that  we  believe  could 
potentially  result  in  a  violation  of 
section  9  include,  but  are  not  limited  to: 

(1)  Unauthorized  possession, 
trapping,  handling,  collecting,  or  release 
of  pygmy  rabbits  within  the  historic 
range  of  the  Colxmibia  Basin  pygmy 
rabbit.  Research  efforts  involving  these 
activities  will  require  a  permit  under 
section  10(a)(1)(A)  of  the  Act; 

(2)  Other  activities  that  actually  kill  or 
injure  a  Columbia  Basin  pygmy  rabbit 
by  significantly  impairing  essential 
behavioral  patterns  (such  as  breeding, 
feeding  or  sheltering)  through 
significant  habitat  modification  or 
degradation  [e.g.,  via  land  clearing, 
prescribed  burning,  habitat  conversions, 
over-grazing  or  trampling  by  livestock, 
pest  control,  minerals  extraction  or 
processing,  housing  developments,  off- 
road  vehicle  use,  recreational  trail  or 
campground  development,  shooting, 
intentional  poisoning,  road 
construction,  water  development  and 
impoundment,  unauthorized 
application  of  herbicides  or  pesticides 
in  violation  of  label  restrictions). 
Otherwise  lawful  activities  that 
incidentally  take  a  Columbia  Basin 
pygmy  rabbit  will  require  a  permit 
under  section  10(a)(1)(B)  of  the  Act. 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  should 
be  directed  to  our  Upper  Columbia  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife,  including 
general  inquiries  regarding  prohibitions 
and  issuance  of  permits  under  the  Act. 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services, 
Endangered  Species  Permits,  911  NE. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Immediate  Effective  Date 

The  emergency  listing  that  protected 
the  Columbia  Basin  pygmy  rabbit  for 
240  days  expired  on  July  29,  2002.  The 
threats  to  the  species  remain  imminent 
and  severe.  Because  of  the  extremely 
small  size  of  the  only  remaining  wild 
population,  and  the  expiration  of  its 
interim  protection,  we  find  that  good 
cause  exists  for  this  rule  to  take  effect 
inunediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3). 

National  Environmental  Policy  Act 

We  have  determined  that 
environmental  assessments  and 
environmental  impact  statements,  as 
defined  in  the  National  Environmental 
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Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  record 
keeping  or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  existing  OMB  control 
number  is  1018-0094  and  expires  July 
31, 2004. 


Species 


Common  name 


Scientific  name 


Executive  Order  13211 

On  May  18,  2001.  the  President  issued 
an  Executive  Order  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
1^211  requires  Federal  agencies  to 
prepare  Statements  of  Energy  Effects 
when  imdertaking  certain  actions.  This 
final  rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Qted 

A  complete  list  of  references  cited 
herein  is  available  upon  request  from 
the  Upper  Columbia  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  final  rule 
is  Christopher  Warren  of  the  Upper 
Columbia  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I.  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
will  continue  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h),  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  luider 
MAMMALS: 

§  1 7.11     Endangered  and  tlireatened 
wildlife. 

***** 

(h)*   *  * 


Historic  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  ttireatened 


Status      When  listed 


Critical 
ttabitat 


Special 
rules 


Mammals 


Rabbit,  Columbia 
Basin  pygmy. 


Brachylagus 
idahoensis. 


U.S.A.  (western 
conterminous 
U.S.). 


U.S.A.  (WA— Doug- 
las, Grant,  Lin- 
coln, Adams,  Ben- 
ton Counties). 


NA 


NA 


Dated:  February  20,  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  03-5076  Filed  3-4-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40  and  150 

RIN3150-AH10 

Source  Material  Reporting  Under 
International  Agreements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  which  require 
licensees  to  report  their  holdings  of 
source  material  (uranium  and  thorium) 
to  the  agency.  Currently,  licensees  are 
required  to  file  a  report  with  the  NRC 
whenever  they  receive  or  transfer 
uranium  or  thorium  mined  outside  the 
United  States  (U.S).  The  proposed 
amendment  would  require  licensees  to 
report  the  receipt  or  transfer  of  source 
material  controlled  under  any  of  the 
various  international  Agreements  for 
Peaceful  Nuclear  Cooperation.  This 
change  will  enable  the  U.S.  Government 
to  maintain  the  comprehensive  national 
inventory  of  nuclear  materials  required 
under  these  agreements.  This  proposed 
rule  will  also  allow  licensees  additional 
flexibility  in  submitting  their  annual 
source  material  inventory  statements. 
The  proposed  amendment  would  permit 
licensees  to  submit  these  statements 
along  with  their  material  status  reports 
for  special  nuclear  material. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  April  4, 
2003. 

AOOflESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555— 
0001.  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 


electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforuin.llnl.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAG@nrc.20v. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
ISIRC,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

The  NRC  maintains  an  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-nn/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737,  or 
by  email  to  pdi@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
8126,  e-mail,  mlhl@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  Direct 
Final  Rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

Because  NRC  considers  this  action 
noncontroversial  and  routine  and 
because  it  is  necessary  in  order  to 
support  the  U.S.  Government's 
obligations  in  this  area,  the  NRC  is 
publishing  this  proposed  rule 
concurrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  effective  on 
October  1.  2003.  However,  if  the  NRC 
receives  significant  adverse  comments 
on  this  direct  final  rule  by  April  4,  2003, 
then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  will 
subsequently  address  the  comments 
received  in  a  final  rule.  Absent 
significant  modifications  to  the 
proposed  revisions  requiring 


republication,  the  NRC  will  not  initiate 
a  second  comment  period  on  this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  imderlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  a 
substantive  response  is  required  when: 

(a)  The  conunent  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  imacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  staff  to 
make  a  change  (other  than  editorial)  to 
the  rule. 

Listof  Sub)ect8 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts,  Hazardous  materials 
transportation.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements,  Source  material, 
Uraniimi. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Source  material,  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  40  and 
150. 


PART  40— DOMESTIC  UCENSING  OP 
SOURCE  MATERIAL 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63,  64, 65,  81. 161. 
182, 183,  186,  68  Stat.  932,  933,  935,  948, 
953,  954,  955.  as  amended,  sees.  lle(2),83, 
84,  Pub.  L.  95-604,  92Stat.  3033,  as  amended, 
3039,  sec.  234,  83  Stat.' 444,  as  amended  (42 
U.S.C.  2014(e)(2),  2092,  2093,  2094,  2095, 
2111,  2113,  2114,  2201,  2232,  2233,  2236, 
2282);  see.  274,  Pub.  L.  86-373,  73  Stat.  688 
(42  U.S.C.  2021);  sees.  201,  as  amended,  202, 
206.  88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5846);  sec.  275,  92 
Stat.  3021,  as  amended  by  Pub.  L.  97-415,  96 
Stat.  2067  (42  U.S.C.  2022);  sec.  193, 104 
Stat.  2835,  as  amended  by  Pub.  L.  104-134, 
110  Stat.  1321. 1321-349  (42  U.S.C.  2243). 

Section  40.7  a)so  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  see.  122, 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

2.  In  §40.4,  the  definition  oi  Foreign 
obligations  is  added  to  read  as  follows: 

§40.4    Definitions. 

***** 

Foreign  obligations  means  the 
commitments  entered  into  by  the  U.S. 
Government  under  Atomic  Energy  Act 
(AEA)  section  123  agreements  for 
cooperation  in  the  peaceful  uses  of 
atomic  energy.  Imports  and  exports  of 
material  or  equipment  pursuant  to  such 
agreements  are  subject  to  these 
commitments,  which  in  some  cases 
involve  an  exchange  of  information  on 
imports,  exports,  retransfers  with 
foreign  governments,  peaceful  end-use 
assurances,  and  other  conditions  placed 
on  the  transfer  of  the  material  or 
equipment.  The  U.S.  Government 
informs  the  licensee  of  obligations 
attached  to  material. 
***** 

3.  In  §  40.64,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§40.64    Reports. 

(a)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  specific 
licensee  who  transfers,  receives,  or 
adjusts  the  inventory,  in  any  manner,  of 
uranium  or  thorium  source  material 
with  foreign  obligations  by  1  kilogram 
or  more  or  who  imports  or  exports  1 
kilogram  of  uraniiun  or  thorium  source 
material  shall  complete  a  Nuclear 
Material  Transaction  Report  in 
computer-readable  format  in  accordance 
with  instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 


may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Safety.  Washington.  DC  20555- 
0001.  Each  licensee  who  transfers  the 
material  shall  submit  a  Nuclear  Material 
Transaction  Report  in  computer- 
readable  format  in  accordance  with 
instructions  no  later  than  the  close  of 
business  the  next  working  day.  Each 
licensee  who  receives  the  material  shall 
submit  a  Nuclear  Material  Transaction 
Report  in  computer-readable  format  in 
accordance  with  instructions  within  ten 
(10)  days  after  the  material  is  received. 
The  Commission's  copy  of  the  report 
must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  741  which 
has  been  previously  submitted  in  paper 
form. 

(b)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  licensee 
authorized  to  possess  at  any  one  time 
and  location  more  than  1,000  kilograms 
of  uranium  or  thorium,  or  any 
combination  of  uranium  or  thorium, 
shall  submit  to  the  Commission  within 
30  days  after  September  30  of  each  year 
or  with  the  licensee's  material  status 
reports  on  special  nuclear  material  filed 
under  Part  72  or  74,  a  statement  of  its 
sovut;e  material  inventory  with  foreign 
obligations  as  defined  in  this  part.  This 
statement  must  he  submitted  to  the 
address  specified  in  the  reporting 
instructions  (NUREG/BR-0007),  and 
include  the  Reporting  Identification 
Symbol  (RIS)  assigned  by  the 
Commission  to  the  licensee.  Copies  of 
the  reporting  instructions  may  be 
obtained  from  the  U.S.  Nuclear 
Regulatory  Commission.  Division  of 
Nuclear  Seciunty,  Washington,  DC 
20555-0001. 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFPSHORE  WATERS  UNDER 
SECTION  274 

4.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended,  see.  274.  73  Stat.  688  (42  U.S.C. 
2201,  2021);  see.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3,  150.15,  150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2).  81,  68 
Stat.  923,  935,  as  amended,  sees.  83,  84,  9? 
Stat.  3033,  3039  (42  U.S.C.  2014e{2).  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53,  68  Stat.  930,  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135,  141,  Pub.  L.  97-425,  96  Stat.  2232,  2241 
(42  U.S.C.  10155,  10161).  Section  150.17a 
also  issued  under  sec.  122,. 68  Stat.  939  (42 


U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234,  83  Stat.  444  (42  U.S.C.  2282). 

5.  In  §  150.3,  the  paragraph 
designations  are  removed,  the 
definitions  are  arranged  in  alphabetical 
order,  and  the  definition  of  Foreign 
obligations  is  added  to  read  as  follows: 

§150.3    Definitions. 

***** 

Foreign  obligations  means  the 
commitments  entered  into  by  the  U.S. 
Government  under  Atomic  Energy  Act 
(AEA)  section  123  agreements  for 
cooperation  in  the  peaceful  uses  of 
atomic  energy.  Imports  and  exports  of 
material  or  equipment  pursuant  to  such 
agreements  are  subject  to  these 
commitments,  which  in  some  cases 
involve  an  exchange  of  information  on 
imports,  exports,  retransfers  with 
foreign  governments,  peaceful  end-use 
assurances,  and  other  conditions  placed 
on  the  transfer  of  the  material  or 
equipment.  The  U.S.  Government 
injForms  the  licensee  of  obligations 
attached  to  material. 
*        *        *        *        *     ' 

6.  In  §  150.17,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

.  §  1 50.1 7    Submission  to  Commission  of 
source  material  reports. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a,  each 
person  who.  pursuant  to  an  Agreement 
State  specific  license,  transfers  or 
receives  or  adjusts  the  inventory  in  any 
manner  by  1  kilogram  or  more  of 
uranium  or  thorium  source  material 
with  foreign  obligations  or  who  imports 
or  exports  1  kilogram  6r  more  of 
uranium  or  thorium  source  material 
shall  complete  and  submit  in  computer- 
readable  format  Nuclear  Material 
Transaction  Reports  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001.  Each  person  who  transfers 
the  material  shall  submit  a  Nuclear 
Material  Transaction  Report  in 
computer-readable  format  in  accordance 
with  instructions  no  later  than  the  close 
of  business  the  next  working  day.  Each 
person  who  receives  the  material  shall 
submit  a  Nuclear  Material  Transaction 
Report  in  computer-readable  format  in 
accordance  with  instructions  within  ten 
(10)  days  after  the  material  is  received. 
The  Commission's  copy  of  the  report 
must  be  submitted  to  the  addre^ 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  741  which 
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has  been  previously  submitted  in  paper 
form. 

(b)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a,  each 
person  authorized  to  possess  at  any  one 
time  and  location,  under  an  Agreement 
State  license,  more  than  1,000  kilograms 
of  uranium  or  thorium,  or  any 
combination  of  uranium  or  thorium, 
shall  submit  to  the  Commission  within 
30  days  after  September  30  of  each  year 
or  with  the  licensee's  material  status 
reports  on  special  nuclear  material  filed 
under  part  74,  a  statement  of  the 
licensee's  source  material  inventory 
with  foreign  obligations  as  defined  in 
this  part.  This  statement  must  be 
submitted  to  the  address  specified  in  the 
reporting  instructions  (NUREG/BR- 
0007).  and  include  the  Reporting  ' 
Identification  Symbol  (RIS)  assigned  by 
the  Commission  to  the  licensee.  Copies 
of  the  reporting  instructions  may  be 
obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Nuclear  Security,  Washington,  DC 
20555-0001. 
***** 

Dated  at  Rorkville.  Maryland,  this  21st  day 
of  February.  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
(FR  Doc.  0.3-5169  Filed  3-4-03;  tt:45  ami 
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Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  a  one-time  inspection 
for  missing  bolts  on  the  inboard  and 
outboard  support  of  the  inboard  main 
flap,  and  follow-on  inspections  and 
corrective  actions,  if  necessary.  For 
certain  airplanes  that  are  subject  to  the 
existing  AD,  this  action  would  add 
requirements  for  a  new  one-time 
inspection  for  gaps,  a  new  one-time 
torque  check  for  loose  bolts,  corrective 


actions  if  necessary,  and  eventual 
replacement  of  existing  titanium  bolts 
with  steel  bolts.  These  actions  are 
necessary  to  detect  missing,  loose,  or 
cracked  bolts  on  the  supports  of  the 
inboard  main  flap  and  prevent  loss  of 
the  inboard  main  flap,  which  could 
result  in  loss  of  control  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  21.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
142-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-142-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
•Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson.  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit:  commdpts  using  the  following 
forinM:   ' 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  tbe  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-142-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-142-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  24,  2002,  the  FAA  issued 
AD  2002-22-07,  amendment  39-12932 
(67  FR  66043,  October  30,  2002), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  to  require  a  one-time 
inspection  for  missing  bolts  on  the 
inboard  and  outboard  support  of  the 
inboard  main  flap,  and  follow-on 
inspections  and  corrective  actions,  if 
necessary.  That  action  was  prompted  by 
an  evaluation  by  the  airplane 
manufacturer  that  revealed  that  the 
titanium  bolts  on  the  inboard  main  flap 
did  not  have  an  acceptable  fatigue  life 
or  damage-tolerance  rating,  and  a 
subsequent  report  indicating  that  an 
operator  found  one  missing  bolt  and  two 
loose  bolts  out  of  four  bolts  at  the  aft 
attachment  locations  on  the  outboard 
support  of  the  inboard  main  flap.  The 
requirements  of  that  AD  are  intended  to 
detect  missing,  loose,  or  cracked  bolts 
on  the  supports  of  the  inboard  main  flap 
and  prevent  loss  of  the  inboard  main 
flap,  which  could  result  in  loss  of 
control  of  the  airplane. 


Actions  Since  Issuance  of  Previous  Rule 

hi  the  preamble  to  AD  2002-22-07, 
the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being  considered 
to  require  the  jjew  inspection  for  gaps, 
the  torque  check  for  loose  bolts,  and  the 
replacement  of  existing  titanium  bolts 
with  steel  bolts  described  in  Boeing 
Alert  Service  BuUetin  767-27A0176, 
Revision  1,  dated  June  6,  2002.  (The 
existing  AD  refers  to  that  service 
bidletin  as  an  appropriate  source  of 
service  information  for  the  required 
actions.)  The  FAA  now  has  determined 
that  further  rulemaking  action  is  indeed 
necessary,  and  this  proposed  AD 
follows  from  that  determination. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2002-22-07  to  continue 
to  require  a  one-time  inspection  for 
missing  bolts  on  the  inboard  and 
outboard  support  of  the  inboeird  main 
flap,  and  follow-on  inspections  and 
corrective  actions,  if  necessary.  These 
actions  would  continue  to  be  required  to 
be  accomplished  per  Boeing  Alert 
Service  Bulletin  767-2 7A01 76,  Revision 
1 .  except  as  specified  under  the  heading 
"Differences  Between  This  AD  and 
Service  Bulletin"  in  AD  2002-16-05. 
amendment  39-12844  (67  FR  52401, 
August  12.  2002).  (AD  2002-22-07 
superseded  AD  2002-16-05.) 

For  certain  airplanes,  the  proposed 
AD  would  add  requirements  for  a  new 
one-time  inspection  for  gaps,  a  new  one- 
time torque  check  for  loose  bolts, 
corrective  actions  if  necessary,  and 
eventual  replacement  of  existing 
titanium  bolts  on  the  inboard  and 
outboard  supports  of  the  inboard  main 
flap  with  steel  bolts.  The  actions  would 
be  required  to  be  accomplished  per 
Boeing  Alert  Service  Bulletin  767- 
27A0176,  Revision  1. 

Cost  Impact 

There  are  approximately  821 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
374  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  initial  inspection  that  is  currentiy 
required  by  AD  2002-16-05  takes 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $134,640,  or 
$360  per  airplane. 


For  an  affected  airplane,  the  new 
inspection  for  gaps  that  is  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  is  $60  per  airplane. 

For  an  afi^ected  airplane,  the  new 
torque  test  that  is  proposed  in  this  AD 
action  would  take  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  torque  test  is  $360  per 
airplane. 

For  an.  affected  airplane,  the    • 
replacement  of  bolts  that  is  proposed  in 
this  AD  action  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1 ,880  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  replacement  is  $2,480 
per  airplane. 

Th^  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futine  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  hy  the  AD. 
These  figines  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  a(hninistrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the  "*"- 

Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12932  (67  FR 
66043.  October  30.  2002).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-142-AD. 

Supersedes  AD  2002-22-07. 

Amendment  39-12932. 
Applicability:  Model  767  series  airplanes, 
including  Model  767-400ER  series  airplanes, 
.line  numbers  1  through  879  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  Condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not    ' 
been  eliminated,  the  request  should  include 
specific  profKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  missing,  loose,  or  cracked  bolts 
on  the  inboard  and  outboard  support  of  the 
inboard  main  flap  and  prevent  loss  of  the 
inboard  main  flap,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

Restatement  of  Requireiqents  of  AD  2002- 
22-07 

Group  1  and  2  Airplanes:  One-Time 
Inspection  for  Missing  or  Loose  Bolts 

(a)  Within  90  days  after  August  27,  2002 
(the  effecUve  date  of  AD  2002-16-05. 
amendment  39-12844),  do  a  one-Ume  general 
visual  inspection  to  determine  if  any  bolt  is 
missing  from  the  outl)oard  support  of  the 
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inboard  main  flap,  per  Part  2  or  Part  8,  as 
applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-27A0176,  Revision  1,  dated  June  6, 
2002.  Group  1  airplanes  may  comply  with 
the  replacement  specified  in  paragraph  (g)  of 
this  AD  in  lieu  of  the  inspection  in  this 
paragraph,  provided  that  the  replacement  per 
paragraph  (g)  of  this  AD  is  accomplished 
within  the  compliance  time  specified  in  this 
paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  bolt  is  missing,  before  furtlier 
flight,  do  a  general  visual  inspection  for  a  gap 
between  the  nut  and  surrounding  structure  or 
between  shim  and  joint  (which  would 
indicate  a  loose  bolt),  per  Part  2  or  Part  8,  as 
applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  If  no  bolt 
is  missing  and  no  gap  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  bolt  is  missing,  before  further 
flight,  do  paragraph  (b)  of  this  AD.  In  lieu  of 
paragraph  (b)  of  this  AD,  airplanes  in  Group 
1  may  comply  with  paragraph  (g)  of  this  AD. 

Group  1  and  2  Airplanes:  Missing  Bolts  or 
Gaps — Follow-On  Actions 

(b)  For  Group  1  or  2  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  767-27A0176, 
Revision  1,  dated  June  6,  2002:  If  any  bolt  is 
missing  or  any  gap  is  found  during  the 
inspections  per  paragraph  (a)  or  (f)  of  this 
AD,  before  further  flight,  remove  all  of  the 
bolts  in  the  subject  area  and  replace  them 
with  new  or  serviceable  bolts,  per  Figure  6. 
7,  or  8  of  the  service  bulletin,  as  applicable. 
For  any  attachment  hole  where  the  bolt  was 
missing,  install  a  new  or  serviceable  bolt 
made  (rom  the  same  material  as  the  other 
bolts,  per  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(1)  An  existing  bolt  may  be  reinstalled  if 
a  fluorescent  dye  penetrant  inspection  for 
cracking  is  done  per  Part  5  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  and  the  bolt  is  found  to  be  free  of 
any  crack. 

(2)  Do  not  intermix  BACB30MR*K*  bolts 
with  BACB30LE*K*  or  BACB30US*K»  bolts 
in  the  joints  subject  to  this  AD. 

Model  767-400ER  Series  Airplanes:  Initial 
Inspection  and  Corrective  Actions 

(c)  For  Model  767-400ER  series  airplanes: 
Within  90  days  after  August  27.  2002,  do  a 
one-time  general  visual  inspection  to 
determine  if  any  bolt  is  missing  from  the 
inboard  and  outboard  support  of  the  inboard 
main  flap,  and  do  a  detailed  Inspection  for 

a  gap  between  the  nut  and  surrounding 


structure  or  between  shim  and  joint  (which 
would  indicate  a  loose  boh),  per  Figxire  2  of 
Boeing  Alert  Service  Bulletin  767-27A0176, 
Revision  1,  dated  June  6,  2002. 

(1)  If  no  bolt  is  missing  and  no  gap  is 
found:  No  further  action  is  required  by  this 
paragraph. 

(2)  If  any  bolt  is  missing  or  any  gap  is 
found:  Do  paragraphs  (c)(2)(i)  and  (c)(2)(ii)  of 
this  AD. 

(i)  Before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  as  required  by  this 
paragraph,  the  approval  must  specifically 
refer  to  this  AD. 

(ii)  Within  10  days  after  the  inspections: 
Submit  a  report  of  inspection  findings  to  the 
Manager,  Boeing  Certificate  Management 
Office,  FAA,  Transport  Airplane  Directorate, 
2500  East  Valley  Road,  Suite  C2,  Renton. 
Washington  98055;  fax  (425)  227-1159.  The 
report  must  include  the  airplane's  serial 
number,  the  total  number  of  flight  cycles  and 
flight  hours  on  the  airplane,  the  number  and 
specific  location  of  discrepant  bolts,  and  the 
nature  of  the  discrepancy  (i.e.,  missing  bolt 
or  gap  found).  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.G. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Previously  Accomplished  Inspections  and 
Bolt  Replacements 

(d)  Inspections  and  bolt  replacements 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Alert  Service  Bulletin  767- 
27A0176,  dated  Nbvember  16,  2001,  are 
acceptable  for  compliance  with  the 
corresponding  actions  required  by  this  AD. 

Group  1  and  2  Airplanes:  One-Time 
Inspection  for  Missing  or  Loose  Bolts 

(e)  Within  90  days  after  November  14,  2002 
(the  effective  date  of  AD  2002-22-07, 
amendment  39-12932):  Do  the  one-time 
general  visual  inspection  required  by 
paragraph  (a)  of  this  AD  to  determine  if  any 
bolt  is  missing  from  the  inboard  support  of 
the  inboard  main  flap,  per  Part  2  or  Part  8, 

as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-27A0176,  Revision  1,  dated  June  6, 
2002.  Croup  1  airplanes  may  comply  with 
the  replacement  specified  in  paragraph  (g)  of 
this  Ab  in  lieu  of  the  inspection  in  this 
paragraph,  provided  that  the  replacement  per 
paragraph  (g)  of  this  AD  is  accomplished 
within  the  compliance  time  specified  in  this 
paragraph. 

New  Requirements  of  This  AD 

Croup  1  Airplanes:  Follow-On  Actions 

(f)  For  Group  1  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  767-27A0176. 
Revision  1,  dated  June  6,  2002:  If  no  bolt  is 
missing  iuid'no  ga^  is  found  during  the 
inspectioiu  requdrrid  by  paragraphs  (a),  (a)(1). 


and  (e)  of  this  AD,  prior  to  the  accumulation 
of  5,000  total  flight  cycles,  or  within  24 
months  after  the  effective  date  of  this  AD, 
whichever  is  later,  perform  a  general  visual 
inspection  to  find  any  gap  between  the  nut 
and  surrounding  structure  or  between  shim 
and  joint  (which  would  indicate  a  loose  bolt), 
per  Part  3  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(1)  If  no  gap  is  found,  before  further  flight, 
do  a  torque  check  per  Part  4  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If,  during  the  torque  check,  the  nut  does 
not  turn,  remove  the  nut,  clean  the  bolt  and 
threads,  and  reinstall  the  nut  per  Part  4  and 
Figure  4  of  the  service  bulletin.  Do  paragraph 
(g)  of  this  Ad  at  the  time  specified  in  that 
paragraph. 

(ii)  If  the  nut  turns,  do  paragraph  (b)  of  this 
AD.  Then,  do  paragraph  (g)  of  this  AD  at  the 
time  specified  in  that  paragraph. 

(2)  If  any  gap  is  found,  do  paragraph  (b)  of 
this  AD.  Then,  do  paragraph  (g)  of  this  AD 
at  the  time  specified  in  that  paragraph. 

Group  1  Airplanes:  Replacement  of  Titanium 
Bolts 

(g)  For  Group  1  airplanes  as  listed  in 
Boeing  Alert  Service  Bulletin  767-27A0176. 
Revision  1,  dated  June  6,  2002:  Prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  48  months  after  the  effective  date  of 
this  AD,  whichever  is  later,  replace  all 
subject  titanium  bolts  with  new  steel  bolts 
per  Part  6  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  This 
action  is  acceptable  for  compliance  with 
paragraph  (a),  (e),  and  (f)  of  this  AD  and 
eliminates  the  need  for  the  inspections 
required  by  those  paragraphs.  This  action  is 
acceptable  for  compliance  with  paragraph  (b) 
of  this  AD,  provided  that  the  replacement  of 
bolts  per  this  paragraph  is  accomplished  at 
the  time  specified  in  paragraph  (b)  of  this 
AD.  Do  not  intermix  BACB30MR*K*  bolts 
with  BAGB30LE*K*  or  BACB30US*K*  bolts 
in  the  joints  subject  to  this  AD. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2002-16-05.  amendment  39-12844,  and  AD 
2002-22-07,  amendment  39-12932.  are 
approved  as  alternative  methods  of 
compliance  for  the  corresponding 
requirements  of  paragraphs  (b)  and  (c)(2)(i)  of 
this  AD. 

(3)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with 
paragraph  (c)  of  AD  2002-16-05,  amendment 
39-12844,  and  AD  2002-22-07,  amendment 
39-12932,  are  approved  as  alternative 
methods  of  compliance  for  the  requirements 
for  paragraph  (gj  of  this  AD. 

Note  3:  Information  .concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27,  2003. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-5123  Filed  3-4-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-02-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Empress 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  This  proposal  would 
require  either  revising  the  Airplane 
Flight  Manual  (AFM)  to  require  a 
maximum  operating  altitude  of  25,000 
feet;  or  modifying  the  flight  attendant's 
seat,  or  reworking  the  oxygen  bottle  kit, 
as  applicable,  and  revising  the  AFM  to 
require  a  maximiun  operating  altitude  of 
30,000  feet.  This  action  is  necessary  to 
prevent  the  unavailabiUty  of 
supplemental  oxygen  to  the  flight 
attendant  in  the  event  of  cabin 
decompression,  which  could  result  in 
loss  of  consciousness  of  the  flight 
attendant.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  4,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2003-NM- 
02-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  Conmients  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-02-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Breneman,  Aerospace 
Engineer,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1263;  fax  (425) 
227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  action  may  be  changed  in  Ught 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issiies. 

•  For  each  issue,  stale  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-02-AD."  The 
postcard  will  be  date  stamped  and  ., 
returtied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
2003-NM-O2-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  The  DAC  advises  that 
investigation  has  revealed  that 
installation  of  the  forward  lavatory  on 
these  airplanes  has  resulted  in  the 
relocation  of  the  oxygen  dispensing 
units  and  masks  to  a  location  that 
cannot  be  reached  by  a  flight  attendant 
while  seated  in  the  attendant  seat,  when 
the  oxygen  masks  are  automatically 
deployed  due  to  emergency  cabin 
decompression.  (The  imits  and  masks 
had  previously  been  installed  at  the 
ceiling  or  at  the  wardrobe  wall  in  front 
of  the  first  double  seat  of  the  forward 
passenger  cabin  and  had  been  dedicated 
to  the  right-hand  front  row  passenger 
and  flight  attendant.)  The  unavailability 
of  supplemental  oxygen  to  the  flight 
attendant  in  the  event  of  cabin 
decompi^ession,  if  not  corrected,  could 
result  in  loss  of  consciousness  of  the 
flight  attendant. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
120-25-0264,  Change  01,  dated  July  22. 
2002,  which  describes  the  following 
procedures: 

•  For  certain  airplanes:  Modifying  the 
flight  attendant's  seat  (figure  1)  by 
replacing  the  shock  absorber  and 
installing  an  oxygen  bottle  under  the 
seat,  including  installing  placards 
(figure  2). 

•  For  certain  other  airplanes: 
Reworking  the  oxygen  bottle  kit  (figure 
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3).  including  installing  placards  and 
attaching  the  oxygen  mask  hose  to  the 
oxygen  bottle. 

The  DAC  classified  Change  01  of 
EMBRAER  Service  Bulletin  120-25- 
0264  as  mandatory  and  issued  Brazilian 
airworthiness  directive  2001-11-03  Rl, 
dated  September  13,  2002,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
either  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  (AFM)  to 
require  a  maximum  operating  altitude  of 
25,000  feet;  or  modifying  the  flight 
attendant's  seat,  or  reworking  the 
oxygen  bottle  kit,  as  applicable,  and 
revising  the  Limitations  Section  of  the 
AFM  to  require  a  maximum  operating 
altitude  of  30,000  feet.  Modification  of 
the  flight  attendant's  seat,  or  rework  of 
the  oxygen  bottle  kit,  as  applicable,  are 
required  to  be  accomplished  per 
EMBRAER  Service  Bulletin  120-25- 
0264,  Change  01,  except  as  described 
below. 

Clarification  of  Applicability 

The  applicability  of  Brazilian 
airworthiness  directive  2001-11-03  Rl 
specifies  all  Model  EMB-120  series 
airplanes  equipped  with  a  lavatory 
installed  in  the  forward  part  of  the 
passenger  cabin.  However,  paragraph 

1.1.1,  part  I,  of  Change  01  of  the  service 
bulletin  limits  its  effectivity  to  certain 
serial  numbers  of  the  affected  airplane 
models  equipped  with  a  forward  toilet 
and  galley  and  on  which  the  original 
issue  of  the  service  bulletin  has  not  been 
accomplished.  In  addition,  paragraph 

1.1.2,  part  II,  of  Change  01  of  the  service 
bulletin  limits  its  effectivity  to  certain 
serial  nimibers  of  the  affected  airplane 


models  equipped  with  a  forward  toilet 
and  galley  and  on  which  the  original 
issue  of  the  service  bulletin  has  been 
accomplished. 

The  FAA  considers  that  the  effectivity 
of  Change  01  of  the  service  bulletin 
provides  a  more  accurate  listing  of  the 
specific  airplanes  that  are  applicable  to 
the  actions  required  by  this  proposed 
AD.  For  this  reason,  the  applicability  of 
this  proposed  AD  specifies  those 
airplanes  as  listed  in  the  service 
bulletin. 

Differences  Between  This  Proposed  AD 
and  the  Brazilian  Airworthiness 
Directive 

Operators  should  note  the  following 
differences: 

•  Part  I  of  the  Compliance  section  of 
the  Brazilian  airworthiness  directive 
limits  flight  operations  to  25,000  feet 
unless  the  right-hand  aisle  passenger 
seat  in  the  front  row  is  reserved  for  the 
flight  attendant's  uSe  during  operation 
above  25,000  feet. 

•  Part  II  of  the  Compliance  section  of 
the  Brazilian  airworthiness  directive 
specifies  that,  for  those  airplanes  that 
have  accomplished  Change  01  of 
EMBRAER  Service  Bulletin  120-25- 
0264,  flight  operations  are  limited  to 
30,000  feet  unless  the  right-hand  front 
row  aisle  passenger  seat  is  reserved  for 
flight  attendant  use  during  flight 
operations  above  30,000  feet. 

We  have  determined  that  reserving  a 
passenger  seat  for  use  by  the  flight 
attendant  does  not  adequately  address 
the  identified  unsafe  condition.  During 
an  emergency  event  such  as  the  rapid 
loss  of  cabin  pressure,  it  is  necessary  for 
the  flight  attendant  to  conununicate 
with  both  the  flightcrew  and  passengers 
via  the  airplane  communication  system. 
The  existing  system  is  located  at  the 
flight  attendant's  seat  and  is  not  within 
reach  of  the  flight  attendant  if  seated  in 
the  front  row  passenger  seat.  Therefore, 
in  an  emergency,  the  flight  attendant 
would  not  be  able  to  provide  the 
flightcrew  with  emergency  information 
about  the  passengers  and  airplane 
condition  or  to  provide  the  necessary 
emergency  instructions  to  the 
passengers.  For  these  reasons,  the  AFM 
revisions  required  by  this  proposed  AD 
limit  flight  operations  to  25,000  feet,  or 
to  30,000  feet  if  the  actions  required  by 
this  proposed  AD  (modification  or 
rework,  as  applicable)  have  been 
accomplished. 

We  have  consulted  with  the  DAC 
about  this  difference  between  the 
maximum  operating  altitudes  specified 
in  the  Brazilian  airworthiness  directive 
and  the  operating  altitudes  required  by 
this  proposed  AD.  After  considering  this 
information,  the  DAC  has  agreed  with 


the  flight  operation  limitations  required 
by  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  150  Model 
EMB-120  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Snould  an  operator  be  required  to 
revise  the  AFM  (maximum  operating 
altitude  of  25,000  feet),  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  AFM 
revision,  at  an  average  labor  rate  of  $60 
per  work  hoiu.  Based  on  these  figures, 
the  cost  impact  of  this  proposed  AFM 
revision  on  U.S.  operators  is  estimated 
to-be  $60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  either  the  modification  or 
rework  action,  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  or  rework  action,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,960  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  on  U.S. 
operators  is  estimated  to  be  $4,440  per 
airplane. 

Should  an  operator  be  required  to 
revise  the  AFM  (maximum  operating 
altitude  of  30,000  feet),  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  AFM 
revision,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  proposed  AFM 
revision  on  U.S.  operators  is  estimated 
to  be  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct  ' 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  De  Aeronautica  S.A. 
(EMBRAER):  Docket  2003-NM-O2-AD. 

Applicability:  Model  EMB-120  series 
airplanes  as  listed  in  EMBRAER  Service 
Bulletin  120-25-0264,  Change  01,  dated  July 
22,  2002;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  unavailability  of 
supplemental  oxygen  to  the  flight  attendant 
in  the  event  of  cabin  decompression,  which 
could  result  in  loss  of  consciousness  of  the 
flight  attendant,  accomplish  the  following: 


(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

Airplane  Flight  Manual  (AFM)  Revision 

(1)  Revise  the  Limitations  Section  of 
EMBRAER  EMB120  Brasilia  AirplAe  Flight 
Manual  AFM-1 20/794  to  include  the 
following  information,  and  operate  the 
airplane  per  those  limitations  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"Maximum  operating  altitude  is  limited  to 
25,000  feet." 

(2)  Accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)  of  this  AD,  as  applicable. 

Modification 

(i)  For  airplanes  listed  in  paragraph  1.1.1., 
Part  I,  of  the  effectivity  of  EMBRAER  Service 
Bulletin  120-25-0264.  Change  01,  dated  July 
22,  2002:  Replace  the  shock  absorber  of  the 
flight  attendant's  seat  with  a  new  part,  and 
install  an  oxygen  bottle  kit  under  the  seat 
(including  installing  placards);  per  paragraph 
2.1  of  the  Accomplishment  Instructions  of 
that  service  bulletin. 

Rework 

(ii)  For  airplanes  listed  in  paragraph  1.1.2., 
Part  II,  of  the  effectivity  of  EMBRAER  Service 
Bulletin  120-25-0264,  Change  01,  dated  July 
22,  2002:  Rework  the  oxygen  bottle  kit 
(including  installing  placards  and  attaching 
the  oxygen  mask  hose  to  the  oxygen  bottle), 
per  paragraph  2.2  of  the  Accomplishment 
Instructions  of  that  service  bulletin. 

AFM  Revision  , 

(b)  Before  further  flight  following  the 
accomplishment  of  paragraph  (a)(2)  of  this 
AD:  Revise  the  Limitations  Section  of 
EMBRAER  EMB120  Brasilia  Airplane  Flight 
Manual  AFM-1 20/794  to  include  the 
following  information,  and  operate  the 
airplane  per  those  limitations  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"Maximum  operating  altitude  is  limited  to 
•30,000  feet." 

Altematiwe  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  Level  of  safety  may  be 
used  if  approved  by  the  Manager, 
biternational  Branch,  ANM-1 16,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-1 16. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-1 16. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  sections  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2001-11- 
03  Rl.  dated  September  13.  2002. 

Issued  in  Renton.  Washington,  on  February 
27,  2003. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servicg. 

(FR  Doc.  03-5122  Filed  3-4-03;  8:45  ainl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  111 
[Docket  No.  95rM)304] 
RIN091&-AC51 

Dietary  Supplements  Containing 
Ephedrine  Alkaloids;  Reopening  of  the 
Comment  Period 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  nde;  reopening  of  the 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
30  days  the  conunent  period  for  a 
proposed  rule  entitled  "Dietary 
Supplements  Containing  Ephedrine 
Alkaloids"  that  published  in  the 
Federal  Register  of  June  4,  1997  (62  FR 
30678)  (the  Jime  1997  proposal).  In  that 
document,  FDA  proposed  a  number  of 
requirements  relating  to  dietary 
supplements  containing  ephedrine 
alkaloids,  including  a  requirement  for  a 
..warning  statement  on  the  product  label. 
Since  publication  of  the  Jime  1997 
proposal,  new  scientific  evidence  has 
come  to  light  concerning  health  risks 
associated  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids.  FDA  is  reopening  the 
comment  period  to  receive  comment  on 
this  new  evidence,  as  well  as  on  the 
warning  statement  it  is  now  considering 
for  dietary  supplements  containing 
ephedrine  alkaloids.  FDA  also  intends 
to  consider,  to  the  extent  possible, 
whether  in  light  of  current  information 
FDA  should  determine  that  dietary 
supplements  containing  ephedrine 
alkaloids  present  a  "significant  or 
unreasonable  risk  of  illness  or  injury 
under  conditions  of  use  recommended 
or  suggested  in  labeling,  or  if  no 
conditions  of  use  are  suggested  or  ^ 
recommended  in  the  labeling,  under 
ordinary  conditions  of  use." 
DATES:  Submit  written  or  electronic 
comments  April  4,  2003. 
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ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.g6v/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Curry,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306),  Food 
and  Drug  Administration,  5100  Faint 
Branch  Pkwy.,  College  Park,  MD  20740. 
301-436-2071. 

SUPPLEMENTARY  INFORMATION: 

I.  Reopening  of  Comment  Period 

In  the  Federal  Register  of  June  4. 1997 
(62  FR  30678)  (the  June  1997.proposal), 
FDA  ("we"  or  "the  agency")  proposed 
to  amend  our  regulations  to  require  the 
label  of  dietary  supplements  containing 
ephedrine  alkaloids  to  bear  a  warning 
statement.  The  proposed  warning 
statement  contained  several  elements, 
including  cautions  that  consumers  not 
use  the  product  if  they  have  certain 
diseases  or  health  conditions  or  are 
using  certain  drugs,  and  that  they  stop 
using  the  product  if  they  develop 
certain  signs  or  symptoms.  FDA  also 
proposed  restrictions  on  the  potency 
and  composition  of  dietary  supplements 
containing  ephedrine  alkaloids, 
including  a  prohibition  on  the  use  of 
ephedrine  alkaloids  in  dietary 
supplements  with  ingredients,  or  with 
ingredients  that  contain  substances  that 
have  a  known  stimulant  effect,  such  as 
caffeine.  In  addition,  the  agency 
proposed  several  requirements  and 


restrictions  relating  to  labeling  claims 
and  directions  for  use. 

We  proposed  these  actions  in 
response  to  reports  of  serious  illnesses 
and  injuries,  including  a  number  of 
deaths,  associated  with  the  use  of 
dietary  supplements  containing 
ephedrine  alkaloids  and  the  agency's 
investigations  and  assessment  of  these 
illnesses  and  injuries. 

The  comment  period  for  the  proposed 
rule  closed  on  August  18,  1997.  On 
September  18,  1997,  FDA  reopened  the 
comment  period  for  75  days  until 
December  2, 1997  (62  FR  48968). 

In  the  Federal  Register  of  April  3, 
2000  (65  FR  17474),  we  withdrew  the 
proposed  requirements  and  restrictions 
concerning  potency,  labeling  claims, 
and  directions  for  use,  but  not  the 
proposed  warning  statement  or  the 
proposed  prohibition  on  dietary 
supplements  that  combine  ephedrine 
alksdoids  with  other  stimulant 
ingredients.  In  the  same  issue  of  the 
Federal  Register  (65  FR  17510).  we  also 
announced  the  availability  of  adverse 
event  reports  and  related  information 
that  had  become  available  since  the  June 
1997  proposal;  we  reopened  the 
comment  period  until  May  18.  2000,  to 
receive  comments  on  this  new 
information  (Docket  No.  OON-1200). 

Recently,  more  scientific  evidence  has 
come  to  light  concerning  the  risks  posed 
by  ephedrine  alkaloids,  including 
approximately  17.000  adverse  event 
reports  received  overall  by  FDA.  For 
example,  one  study  compared  the  risks 
of  adverse  events  attributable  to  ephedra 
and  other  herbal  products  through  a 


comparative  case  series  investigation 
based  upon  poison  control  center 
reporting  (Ref.  1).  Another  study,  a  case- 
controlled  investigation,  examined  the 
association  between  the  use  of  ephedra 
and  the  risk  for  hemorrhagic  stroke  (Ref. 
2).  One  study  evaluated  the  adverse 
cardiovascular  events  from  the  FDA 
database  that  were  temporally 
associated  with  the  use  of  ephedra  (Ref. 
3).  Another  study  evaluated  the 
pharmacology  of  ephedrine  alkaloids 
and  caffeine  after  a  single  dose  in 
humans  (Ref.  4).  Two  studies  were 
double-blind  controlled  clinical  trials 
that  evaluated  the  efficacy  of  ephedra  in 
combination  with  caffeine  for  weight 
loss,  with  treatment  durations  of  6 
weeks  (Ref.  5)  or  6  months  (Ref.  6). 
Further,  the  RAND  Corporation,  under 
contract  with  the  U.S.  Department  of 
Health  and  Human  Services,  has 
conducted  an  evidence  based  review  of 
all  available  sources  of  information  on 
ephedrine  alkaloid  containing  dietary 
supplements  (Ref.  7). 

Comments  to  the  Jime  1997  proposal 
stressed  the  importance  of  ensiuing  that 
consumers  were  aware  of  the  risks  of 
consuming  dietary  supplements 
containing  ephedrine  alkaloids. 
Therefore,  in  light  of  the  new  scientific 
evidence  as  well  as  the  comments 
received  in  response  to  the  June  1997 
proposal.  FDA  is  considering  the 
following  warning  statement  for  dietary 
supplements  containing  ephedrine 
alkaloids.  This  statement  is  consistent 
with  the  recent  scientific  reports 
referenced  in  this  dociunent. 
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The  following  warning  statement  would  appear  on  the  principal  display  panel  of  the 
product: 


WARNING:  Contains  ephedrine  alkaloids.  Heart  attack,  stroke,  seizure,  and 
death  have  been  reported  after  consumption  of  ephedrine  alkaloids.  Not  for 

pregnant  or  breast-feeding  women  or  persons  under  18.  Risk  of  injury  can  increase 
with  dose  or  if  used  during  strenuous  exercise  or  with  other  products  containing 
stimulants  (including  caffeine).  Do  not  use  with  certain  medications  or  if  you  have 
certain  health  conditions.  Stop  use  and  contact  a  doctor  if  side  effects  occur.  See  more 
infhnTTationJ\j|^_ 


The  following  additional  information  would  appear  on  the  outer  product  label  or  in 
product  labeling  that  is  an  integral  part  of  the  outer  product  packaging  such  that  this 
information  may  be  read  at  point  of  purchase  (For  example,  this  information  could  be 
contained  in  the  outer  information  panel,  riser  backing,  panel  extension,  outsert,  etc.): 


This  product  contains  ephedrine  alkaloids,  which  can  have  potentially  dangerous 
effects  on  the  heart  and  central  nervous  system. 

I*'  Do  not  use  with 

^    a  monoamine  oxidase  inhibitor  (MAOI)  or  for  2  weeks  after  stopping  a  MAOI  drug; 

^    certain  drugs  for  depression,  psychiatric,  or  emotional  conditions; 

*^    drugs  for  Parkinson's  disease;  , 

•^    drugs  for  obesity  or  weight  control; 

y^    methyldopa. 

"•^  Contact  a  doctor  before  using  this  product  if  vou  have  or  ever  had 

y    heart  disease,  high  blood  pressure,  thyroid  disease,  seizure,  diabetes,  depression,  other 
mental,  emotional  or  behavioral  conditions,  glaucoma,  or  difficulty  urinating  due  to 
prostate  enlargement. 

«^  StoD  use  and  contact  a  doctor  immediately  if  these  side-effects  occur 

^    dizziness,  severe  headache,  rapid  and/or  irregylar  heartbeat,  chest  paiii,  shortness  of 
breath,  nausea,  loss  of  consciousness,  or  changes  in  emotions  or  behavior  (such  as 
depression,  hallucinations  or  severe  mood  swings). 


y 


Y 


Your  risks  of  serious  side-effects  from  this  product  can  increase 

with  increased  dose,  fi-equency,  or  duration  of  use; 

if  you  take  it  with  other  dietary  supplements  containing  ephedrine  alkaloids  (such  as 

ephedra,  ma  huang,  Sida  cordifolia); 

if  you  take  it  with  additional  products  containing  stimularits,  such  as  caffeinated  beverages 

and  foods  (including  dietary  supplements  containing  guarana,  kola  nut,  mate, 

yohimbine/yohimbe,  Citrus  aurantium); 

if  you  take  it  with  medications  containing  synephrine,  phenylephrine,  ephedrine, 

pscudoephedrine,  or  phenylpropanolamine; 

if  you  use  it  before  or  during  strenuous  exercise. 


FDA  also  intends  to  consider,  to  the 
extent  possible,  whether  in  light  of 
current  information  FDA  should 
determine  that  dietary  supplements 


containing  ephedrine  alkaloids  present 
a  "significant  or  unreasonable  risk  of 
illness  or  injiuy  under  conditions  of  use 
recommended  or  suggested  in  labeling, 


or  if  no  conditions  of  use  are  suggested 
or  recommended  in  the  labeling,  under 
ordinary  conditions  of  use"  (see  21 
U.S.C.  342(f)(1)(A)).  Furthermore.  FDA 
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seeks  comment  on  what  additional 
legislative  authorities,  if  any,  would  be 
necessary  or  appropriate  to  enable  FDA 
to  address  this  issue  most  effectively. 

For  interested  parties  who  would  like 
to  submit  comments  on  these  issues  or 
additional  data  from  any  well- 
conducted  scientific  studies,  we  are 
reopening  the  comment  period  of  the 
June  1997  proposal  for  30  days.  If,  after 
evaluating  the  comments  received  on 
this  document,  FDA  believes  that  a 
warning  statement  on  the  labels  of 
dietary  supplements  containing 
ephedrine  alkaloids  is  necessary  to 
protect  the  health  of  individuals 
consuming  such  products,  the  agency 
will  move  quickly  to  publish  a  final  rule 
requiring  the  appropriate  warning 
statement  and  to  take  any  other  action 
we  determine  to  be  appropriate. 

II.  How  to  Submit  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic  ■* 

comments.  Two  copies  of  any  mailed 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 
Identify  all  comments  with  the  docket 
numbers  found  in  brackets  in  the 
heading  of  this  document.  You  may 
review  received  comments  in  the 
Dockets  Management  Branch  office 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  219 

BIN  0596-AB86 

National  Forest  Service  Land  and 
Resource  Management  Planning 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  extension  of  public 
comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  public  comment  period  for  the 
proposed  rule  for  National  Forest 
System  Land  and  Resource  Management 
Planning,  published  in  the  Federal 
Register  on  December  6,  2002  (67  FR 
72770),  is  being  extended.  The  original 
comment  period  end  date  was  March  6, 
2003. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  in  writing,  on  or  before 
the  new  deadline  of  April  7,  2003. 
ADDRESSES:  Comments  may  be  sent  to 
USDA  FS  Planning  Rule,  Content 
Analysis  Team,  PO  Box  8359,  Missoida, 
MT  59807;  via  email  to 
planning_rule&fs.fed.us:  or  by  facsimile 


to  Planning  Rule  Comments  at  (406) 
329-3556.  All  comments,  including 
names  and  addresses  when  provided, 
are  placed  in  the  record  and  are 
available  for  public  inspection  and 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Jody 

Sutton.  Content  Analysis  Team  Program 

Coordinator.  Forest  Service.  (801)  517- 

1023. 

SUPPLEMENTARY  INFORMATION:  The 

Diversity  Options  Workshop  was  held 
February  18-20.  2003.  to  discuss  the 
approaches  to  implementing  the 
National  Forest  Management  Act 
(NFMA)  diversity  requirement  in  the 
proposed  hile;  address  strengths  and 
weaknesses  of  the  two  diversity  options 
in  the  proposed  rule;  and  to  discuss  any 
additional  options  for  implementing  the 
NFMA  diversity  requirement. 
Proceedings  from  the  Diversity  Options 
Workshop  are  expected  to  be  posted  on 
World  Wide  Web  at  www.fs.fed.us/emc/ 
nfma  by  March  17.  2003. 

Dated:  February  26.  2003. 
Bov  B.  Eav, 
Acting  Chief. 
(FR  Doc.  03-5116  Filed  3-4-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 
[CMS-1243-P] 
RIN  0938-AM41 

Medicare  Program;  Proposed  Change 
in  Mettiodology  for  Determining 
Payment  for  Extraordinarily  High-Cost 
Cases  (Cost  Outliers)  Under  the  Acute 
Care  Hospital  Inpatient  Prospecthre 
Payment  System 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  proposed  rule,  we  are 
proposing  to  change  the  methodology 
for  determining  payments  for 
extraordinarily  high-cost  cases  (cost 
ouUiers)  made  to  Medicare-participating 
hospitals  under  the  acute  care  hospital 
inpatient  prospective  payment  system. 

Under  the  existing  outlier 
methodology,  the  cost-to-charge  ratios 
bom  hospitals'  latest  settled  cost  reports 
are  used  in  determining  a  fixed-loss 
amount  cost  outlier  threshold.  We  have 
become  aware  that,  in  some  cases, 
hospitals'  recent  rates  of  charge 
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increases  greatly  exceed  their  rates  of 
cost  increases.  This  disparity  results  in 
their  cost-to-charge  ratios  being  set  too 
high,  -which  in  turn  results  in  an 
overestimation  of  their  current  costs  per 
case.  Therefore,  we  need  to  make 
revisions  to  our  outlier  payment 
methodology  to  correct  those  situations 
in  which  hospitals  would  otherwise 
receive  overpayments  for  outlier  cases 
due  to  excessive  charge  increases. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  April  4,  2003. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-1243-P,  PO 
Box  8010,  Baltimore,  MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Seciu-ity  Boulevard,  Baltimore, 
MD  21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building. 

A  stamp-in  clock  is  available  for 
commenters  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

In  commenting,  please  refer  to  file 
code  CMS-1243-P.  Because  of  staff  and 
resource  limitations,  we  cannot  accept 
comments  by  facsimile  (FAX) 
transmission  or  e-mail. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to  the 
following  addresses: 

Centers  for  Medicare  &  Medicaid 
Services, 
Office  of  Strategic  Operations  and 

Regulatory  Affairs,  Division  of 

Regulations  and  Issuances,  PRA 

Reports  Clearance  Offltie,  7500 

Seciuity  Boulfevard,'  Baltimore,  MD'    ' 


21244-1850,  Attn.:  Julie  Brovra,  CMS 

1243-P;  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 
"  Budget,  Room  3001 ,  New  Executive 

Office  Building.  Washington,  DC 

20503;  Attn.:  Brenda  Aguilar,  CMS 

Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Phillips,  (410)  786-^548. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  telephone 
number:  (410)  786-9994. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
yoiu"  request  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  yoiw  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  bom  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

A.  Description  of  the  Acute  Care 
Hospital  Inpatient  Prospective  Payment 
System  (IPPS) 

Section  1886(d)  of  the  Social  Seciuity 
Act  (the  Act)  sets  forth  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  imder 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively  set  rates.  This 
payment  system  is  referred  to  as  the 
actite  fcare  hospital  inpatient  prospective 


payment  system  (IPPS).  Under  the  IPPS, 
each  case  is  categorized  into  a 
diagnosis-related  group  (DRG).  Each 
DRG  has  a  payment  weight  assigned  to 
it,  based  on  the  average  resources  used 
to  treat  Medicare  patients  in  that  DRG. 

The  base  payment  rate  is  divided  into 
a  labor-related  share  and  a  nonlabor- 
related  share.  The  labor-related  share  is 
adjusted  by  the  wage  index  applicable 
to  the  area  where  the  hospital  is  located, 
and  if  the  hospital  is  located  in  Alaska 
or  Hawaii,  the  nonlabor-related  share  is 
adjusted  by  a  cost-of-living  adjustment 
factor.  This  base  payment  rate  is 
multiplied  by  the  DRG  relative  weight. 

If  the  hospital  treats  a  high-percentage 
of  low-income  patients,  it  receives  a 
percentage  add-on  payment  applied  to 
the  DRG-adjusted  base  payment  rate. 
This  add-on  payment,  known  as  the 
disproportionate  share  hospital  (DSH) 
adjustment,  provides  for  a  percentage 
increase  in  Medicare  payment  for 
hospitals  that  qualify  under  either  of 
two  statutory  formulas  designed  to 
identify  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  For  qualifying  hospitals,  the 
amoimt  of  this  adjustment  may  var>' 
based  on  the  outcome  of  the  statutory 
calculation. 

Also,  if  the  hospital  is  an  approved 
teaching  hospital  it  receives  a 
percentage  add-on  payment  for  each 
case  paid  through  the  IPPS.  This  add-on 
payment,  known  as  the  indirect  medical 
education  (IME)  adjustment,  varies 
depending  on  the  ratio  of  residents-to- 
beds  under  the  IPPS  for  operating  costs 
and  according  to  the  ratio  of  residents- , 
to-average  daily  census  under  the  IPPS 
for  capital  costs. 

Additional  payments  may  be  made  for 
cases  that  involve  new  technologies  that 
have  been  approved  for  special  add-on 
payments.  To  qualify,  a  new  technology 
must  demonstrate  that  it  is  a  substantial 
clinical  improvement  over  technologies 
otherwise  available,  and  that,  absent  an 
add-on  payment,  it  would  be 
inadequately  paid  under  the  regular 
DRG  payment. 

Finally,  for  particular  cases  that  are 
imusually  costly,  known  as  outlier  cases 
(discussed  below),  the  IPPS  payment  is 
increased.  This  additional  payment  is 
designed  to  protect  the  hospital  from 
large  financial  losses  due  to  unusually 
expensive  cases.  Any  outlier  payment 
due  is  added  to  the  DRG-adjusted  base 
payment  rate,  plus  any  DSH,  IME,  and 
new  technology  add-on  adjustments. 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  the  capital-related 
costs  of  inpatient  hospital  services  "in 
accordance  with  a  prospective  payment 
system  established  by  the  Secretary." 
The  basic  methodology  for  determining 
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capital  prospective  payments  is  set  forth 
in  our  regulations  at  §§412.308  and 
412.312.  Under  the  capital  prospective 
payment  system,  payments  are  adjusted 
by  the  same  DRG  for  the  case  as  they  are 
under  the  operating  IPPS.  Similar 
adjustments  are  also  made  for  IME  and 
DSH  as  under  the  operating  IPPS. 
Hospitals  also  may  receive  an  outlier 
payment  for  those  cases  that  qualify. 

B.  Payment  for  Outlier  Cases 

1 .  General 

Section  1886(d)(5)(A)  of  the  Act 
provides  for  payments  in  addition  to  the 
basic  prospective  payments  for  cases 
incurring  extraordinarily  high  costs.  To 
qualify  for  outlier  payments,  a  case  must 
have  costs  above  a  fixed-loss  cost 
threshold  amount  (a  dollar  amount  by 
which  the  costs  of  a  case  must  exceed 
payments  in  order  to  qualify  for 
outliers). 

Hospital-specific  cost-to-charge  ratios 
are  applied  to  the  covered  charges  for 
the  case  to  determine  whether  the  costs 
of  the  case  exceed  the  fixed-loss  outlier 


threshold.  Payments  for  eligible  cases 
are  then  made  based  on  a  marginal  cost 
factor,  which  is  a  percentage  of  the  costs 
above  the  threshold.  For  Federal  fiscal 
year  (FY)  2003,  the  existing  .fixed-loss 
outlier  threshold  is  $33,560. 

The  actual  determination  of  whether 
a  case  qualifies  for  outlier  payments 
takes  into  account  both  operating  and 
capital  costs  and  DRG  payments.  That 
is,  the  combined  operating  and  capital 
costs  of  a  case  must  exceed  the  fixed- 
loss  outlier  threshold  to  qualify  for  an 
outlier  payment.  The  operating  and 
capital  costs  are  computed  separately  by 
multiplying  the  total  covered  charges  by 
the  operating  and  capital  cost-to-charge 
ratios.  The  estimated  operating  and 
capital  costs  are  compared  with  the 
fixed-loss  threshold  after  dividing  that 
threshold  into  an  operating  portion  and 
a  capital  portion  (by  summing  the 
operating  and  capital  ratios  and 
determining  the  proportion  of  that  total 
comprised  by  the  operating  and  capital 
ratios,  and  then  applying  these 
percentages  to  the  fixed-loss  threshold). 


The  thresholds  are  also  adjusted  by  the 
area  wage  index  (and  capital  geographic 
adjustment  factor)  before  being 
compared  to  the  operating  and  capital 
costs  of  the  case.  Finally,  the  outlier 
payment  is  equal  to  80  percent  of  the 
combined  operating  and  capital  costs  in 
excess  of  the  fixed-loss  threshold  (90 
percent  for  bum  DRGs). 

The  following  example  simulates  the 
outlier  payment  for  a  case  at  a  generic 
hospital  that  receives  IME  and  DSH 
payments  in  San  Francisco,  California  (a 
large  urban  area).  The  patient  was 
discharged  after  October  1,  2002,  and 
the  hospital  incurred  Medicare-covered 
charges  of  $150,000.  The  DRG  assigned 
to  the  case  was  DRG  286,  Adrenal  and 
Pituitary  Procedures,  with  a  FY  2003 
relative  weight  of  2.0937.  There  is- no 
new  technology  add-on  payment  for  the 


case. 


Step  1 :  Determine  the  Federal 
operating  and  capital  payment  with  IME 
and  DSH  adjustment  based  on  the 
following  values: 


Operating  Portion 


National  Large  Urban  Standardized  ArrKMjnts 


Labor-related 

Nonlabor-related  

San  Francisco  MSA  Wage  Index  ... 

IME  Operating  Adjustment  Factor  . 

DSH  Operating  Adjustment  Factor 

DRG  286  Relative  Weigtit 

Latxjr-Related  Portion  

NonlatxH-Related  Portion  


$3,022.60 
1.228.60 
1.4142 
0.0744 
■       0.1413 
2.0937 
0.711 
0.289 


Federal  Payment  for  Operating  Costs  = 
DRG  Relative  Weight  x  [(Labor- 
Related  Large  Urban  Standardized 
Amount  x  San  Francisco  MSA  Wage 
Index)  +  Nonlabor-Related  National 
Large  Urban  Standardized  Amounf]  x 
(1  +  IME  +  DSH):  2.0937  x  [($3,022.60 
X  1.4142)  -I-  $1,228,601  x  (1  -(-  0.0744 
+  0.1413)  =  $14,007.26 


Capital  Portion 

Federal  Caoital  Rate  

$407.01 

Large  Urban  Add-On  

1.03 

San  Francisco  MSA  Geo- 

graptiic  Adjustment  Factor  .. 
IME  Capital  Adjustment  Factor 
DSH  Capital  Adjustment  Fac- 
tor  

1.2679 
0.0243 

0.0631 

Federal  Payment  for  Capital  Costs  =  . 
DRG  Relative  Weight  x  Federal 
Capital  Rate  x  Large  Urban  Add-On  x 
Geographic  Adjustment  Factor  x  (1  + 
IME  +  DSH):  2.0937  x  $407.01  x  1.03 
X  1.2679  X  (1  +  0.0243  +  0.0631)  = 
$1,210.12.' 


Step  2:  Determine  operating  and 
capital  costs  from  billed  charges  by 
applying  the  respective  cost-to-charge 
ratios. 

Billed  Charges  $150,000 

Operating  Cost-to-Charge  Ratio  ..  0.50 

Operating  Costs  =  (Billed 
Charges  x  Operating  Cost-to- 
Charge  Ratio)  ($150,000  x  .50)  75.000 

Capital  Cost-to-Charge  Ratio  0.06 

Capital  Costs  =  (Billed  Charges  x 
Capital  Cost-to-Charge  Ratio) 
($150,000  X  .06)  9,000 

Step  3:  Determine  outlier  threshold. 

Fixed  Loss  Threshold  $33,560 

Operating  Cost-to-Charge  Ratio 
to  Total  Cost-to-Charge  Ratio  .. 
(Operating  Cost-to-Charge 
Ratio)  /  (Operating  Cost- 
to-Charge  Ratio  -f  Capital 
Cost-to-Charge  Ratio) 
(.50)/(.50  +  .06)   0.8929 

Operating  Outlier  Threshold  =  {[Fixed 
Loss  Threshold  x  ((Labor-Related 
portion  X  San  Francisco  MSA  Wage 
Index)  +  Nonlabor-Related  portion)]  x 
Operating  Cost-to-Charge  Ratio  to 
Total  Cost-to-Charge  Ratiol  +  Federal 


Payment  with  IME  and  DSH:  [$33,560 
X  [(0.711  X  1.4142)  -t-  0.289]  x  0.8929} 
+  $14,007.26  =  $52,797.78 

Capital  Cost-to-Charge-Ratio  to  Total 
Cost-to-Charge  Ratio  =  [(Capital  Cost- 
to-Charge  Ratio)/(Operating  Cost-to- 
Charge  Ratio  -f-  Capital  Cost-to-Charge 
Ratio)]:{(.06)/(.50  +  .06)}  =  0.1071 

Capital  Outlier  Threshold  =  (Fixed  Loss 
Threshold  x  Geographic  Adjustment 
Factor  x  Large  Urban  Add-On  x 
Capital  CCR  to  Total  CCR)  +  Federal 
Payment  with  IME  and  DSH:  ($33,560 
X  1.2679  X  1.03  x  0.1071)  +  $1,210.12 
=  $5,904.02 
Step  4:  Determine  outlier  payment. 

Marginal  Cost  Factor  =  0.80 

Outlier  Payment  =  (Costs — Outlier 
Threshold)  x  Marginal  Cost  Factor 

Operating  Outlier  Payment  =  ($75,000— 
$52,797.78)  x  0.80  =  $17,761.78 

Capital  Outlier  Payment  =  ($9,000— 
$5,904.02)  X  0.80  =  $2,476.78 

2.  Cost-to-Charge  Ratios 

Under  existing  regulations  at  . 
§  412.84(h),  Ae  operating  cost-to-charge 
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ratio  and,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1991,  the  capital  cost-to-charge  ratio 
used  to  adjust  covered  charges  are 
computed  annually  by  the  intermediary 
for  each  hospital  based  on  the  latest 
available  settled  cost  report  for  that 
hospital  and  charge  data  for  the  same 
time  period  as  that  covered  by  the  cost 
report. 

In  the  September  30, 1988  final  rule 
wdth  comment  period  published  in  the 
Federal  Register  (53  FR  38503),  we 
initiated  the  use  of  hospital-specific 
cost-to-charge  ratios  to  determine 
hospitals'  cAsts  for  assessing  whether  a 
case  qualifies  for  payment  as  a  cost 
outher.  Prior  to  that  change,  we 
determined  the  cost  of  discharges  based 
on  a  nationwide  cost-to-charge  ratio  of 
60  percent.  We  indicated  at  the  time 
that  the  use  of  hospital-specific  cost-to- 
charge  ratios  is  essential  to  ensure  that 
outlier  payments  are  made  only  for 
cases  that  have  extraordinarily  high 
costs,  and  not  merely  high  charges. 

Currently,  cost-to-charge  ratios  are 
determined  using  the  most  recent 
setUed  cost  report  for  each  hospital.  At 
the  end  of  the  cost  reporting  period. 
Medicare  charges  from  all  claims  are 
accimiulated  through  the  Provider 
Statistical  and  Reimbursement  Report 
(PS&R).  The  PS&R  contains  data  such  as 
the  number  of  discharges  and  the  actual 
charges  from  each  hospital.  The  hospital 
also  submits  a  cost  report  to  its  fiscal 
intermediary,  which  is  used  to 


determine  total  allowable  inpatient 
Medicare  costs.  Once  all  these  data  are 
available,  the  fiscal  intermediary  then 
determines  the  cost-to-charge  ratio  for 
the  hospital  by  using  charges  itova  the 
PS&R  and  costs  from  the  cost  report. 

Statewide  average  cost-to-charge 
ratios  are  used  in  those  instances  in 
which  a  hospital's  operating  or  capital 
cost-to-charge  ratios  fall  outside 
reasonable  parameters.  CMS  sets  forth 
these  parameters  and  the  statewide  cost- 
to-charge  ratios  in  the  annual  notices  of 
prospective  payment  rates  that  are 
published  by  August  1  of  each  year  in 
accordance  with  §  412.8(b).  For  FY 
2003,  those  parameters  are  set  at 
operating  cost-to-charge  ratios  lower 
than  0.194  or  greater  than  1.258,  or 
capital  cost-toi-charge  ratios  lower  than 
0.012  or  greater  than  0.163.  These 
ranges  represent  3.0  standard  deviations 
(plus  or  minus)  from  the  geometric 
mean  of  cost-to-charge  ratios  for  all 
hospitals. 

The  Congress  intended  that  outiier 
payments  would  be  made  ordy  in 
situations  where  the  cost  of  care  is 
extraordinarily  high  in  relation  to  the 
average  cost  of  treating  comparable 
conditions  or  illnesses.  Under  our 
existing  outlier  methodology,  if 
hospitals'  charges  are  not  siifficiendy 
comparable  in  magnitude  to  their  costs, 
the  legislative  purpose  underlying  the 
outlier  regulations  is  thwarted. 

Recent  analysis  indicates  that  some 
hospitals  have  taken  advantage  of  two 


Fiscal  year 


1997 
1998 
1999 
2000 
2001 
2002 
2003 


vidnerabilities  in  our  methodology  to 
maximize  their  outlier  payments.  One 
vulnerabilify  is  the  time  lag  between  the 
current  charges  on  a  submitted  bill  and 
the  cost-to-charge  ratio  taken  from  the 
most  recent  settled  cost  report.  The 
second  vulnerabilify,  in  some  cases,  is 
that  hospitals  may  increase  their  charges 
so  far  above  costs  that  their  cost-to- 
charge  ratios  fall  below  3  standard 
deviations  from  the  geometric  mean  of 
cost-to-charge  ratios  and  a  higher 
statewide  average  cost-to-charge  ratio  is' 
applied.  In  this  proposed  rule,  we  are 
proposing  to  implement  new  regulations 
to  ensure  outlier  payments  are  paid  only 
for  truly  high-cost  cases. 

Because  the  fixed-loss  threshold  is 
determined  based  on  hospitals' 
historical  charge  data,  hospitals  that 
have  been  inappropriately  maximizing 
their  ouUier  payments  have  caused  the 
threshold  to  increase  dramatically  for 
FY  2003.  As  illustrated  by  the  tafcle 
below,  the  cost  outlier  threshold 
increased  by  80  percent  from  $9,700  in 
FY  1997  to  $17,550  in  FY  2001.  hi 
addition,  the  cost  ouUier  threshold 
increased  by  91  percent  from  $17,550  in 
FY  2001  to  $33,560  in  FY  2003.  The 
table  also  demonstrates,  for  the  3  most 
recent  years,  the  level  at  which  the 
threshold  would  have  to  have  been  set 
in  order  to  result  in  outlier  payments 
equal  to  5.1  percent  of  total  DRG 
payments  (absent  further  behavioral- 
responses  by  hospitals). 


Outlier 
percentage 


5.5 
6.5 
7.6 
7.6 
7.7 
6.9 
5.1 


Payments  in 
excess  of  tar- 
get of  5.1%* 
(in  t>illions  of 
doNars) 


0.3 
1.0 
1.8 
1.8 
1.9 
1.6 
N/A 


Outlier 
threshold 


$9,700 
11,050 
11.100 
14,050 
17,550 
21,025 
33,560 


ThrestK)ld 
ttiat  would 
have  paid 
out  5.1% 


$21,825 
26,200 
30.525 


•All  payments  are  estimated  and  reflect  operating  payments  only  (not  capital  paynnents). 


n.  Provisions  of  this  Proposed  Rule 

A.  Updating  Cost-to-Charge  Ratios 

Currently,  we  use  the  most  recent 
settled  cost  report  when  determining 
cost-to-charge  ratios  for  hospitals.  The 
covered  chajges  on  bills  submitted  for 
payment  during  FY  2003  are  converted 
to  costs  by  applying  a  cost-to-charge 
ratio  from  cost  reports  that  began  in  FY 
2000  or,  in  some  cases.  FY  1999.  These 
covered  charges  reflect  all  of  a  hospital's 
charge  increases  to  date,  in  particular 
those  that  have  occurred  since  FY  2000 
and  are  not  reflected  in  die  FY  2000 


cost-to-charge  ratios.  If  the  rate-of- 
charge  increases  since  FY  2000  exceeds 
the  rate  of  the  hospital's  cost  increases 
during  that  time,  the  hospital's  cost-to- 
charge  ratio  based  on  its  FY  2000  cost 
report  will  be  too  high,  and  applying  it 
to  current  charges  will  overestimate  the 
hospital's  costs  per  case  during  FY 
2003.  Overestimating  costs  may  result  in 
some  cases  qualifying  for  outlier 
pajmients  that,  in  actualify,  are  not  high 
cost  cases. 

Using  the  Medicare  Provider  Analysis 
and  Review  (MedPAR)  file  data  from  FY 
1999  to  FY  2001.  we  found  123 


hospitals  whose  percentage  of  outlier 
pajrments  relative  to  total  DRG 
payments  increased  by  at  least  5 
percentage  points  over  that  period,  and 
whose  case-mix  (the  average  DRG 
relative  weight  value  for  all  of  a 
hospital's  Medicare  cases)  adjusted 
charges  increased  at  a  rate  at  or  above 
the  95th  percentile  rate  of  charge 
increa3e  for  all  hospitals  (46.63  percent) 
over  the  same  period.  We  adjusted  for 
case-mix  because  a  hospital's  avwage 
charges  per  case  would  be  expected  to 
change  from  one  year  to  the  next  if  the 
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hospital  were  treating  new  or  different 
types  of  cases. 

Because  we  use  settled  cost  reports  to 
compute  hospitals'  cost-to-charge  ratios, 
the  recent  dramatic  increases  in  charges 
for  these  hospitals  are  not  reflected  in 
their  cost-to-charge  ratios.  For  example, 
among  these  123  hospitals,  the  mean 
rate  of  increase  in  charges  was  70 
percent.  Meanwhile,  cost-to-charge 
ratios  for  these  hospitals,  which  were 
based  upon  cost  reports  from  prior 
periods,  declined  by  only  2  percent. 

Because  a  hospital  has  the  ability  to 
increase  its  outlier  payments  during  this 
time  lag  through  dramatic  charge 
increases,  in  this  proposed  rule  we  are 
proposing  new  regulations  at 
§412.84{i){l)  that  would  allow  fiscal 
intermediaries  to  use  more  up-to-date 
data  when  determining  the  cost-to- 
charge  ratio  for  each  hospital.  As 
mentioned  above,  currently  fiscal 
intermediaries  use  the  hospital's  most 
recent  settled  cost  report.  We  are 
proposing  to  revise  our  regulations  to 
specify  that  fiscal  intermediaries  will 
use  either  the  most  recent  settled  or  the 
most  recent  tentative  settled  cost  report, 
whichever  is  from  the  later  cost 
reporting  period. 

Hospitals  must  submit  their  cost 
reports  within  5  months  after  the  end  of 
their  fiscal  year.  CMS  makes  a  decision 
to  accept  a  cost  report  within  30  days. 
Once  the  cost  report  is  accepted,  CMS 
makes  a  tentative  settlement  of  the  cost 
report  within  60  days.  The  tentative 
settlement  is  a  cursory  review  of  the 
filed  cost  report  to  determine  the 
amount  of  payment  to  be  paid  to  the 
hospital  if  an  amount  is  due  on  the  as- 
filed  cost  report.  After  the  cost  report  is 
tentatively  settled,  it  can  take  12  to  24 
months,  depending  on  the  type  of 
review  or  audit,  before  the  cost  report  is 
final-settled.  Thus,  using  cost-to-charge 
ratios  from  tentative  settled  cost  reports, 
as  we  are  proposing  in  this  proposed 
rule,  would  reduce  the  time  lag  for 
updating  cost-to-charge  ratios  by  a  year 
or  more. 

However,  even  the  later  ratios 
calculated  from  the  tentative  settled  cost 
reports  would  overestimate  costs  for 
hospitals  that  have  continued  to 
increase  charges  much  faster  than  costs 
during  the  time  between  the  tentative 
settled  cost  report  period  and  the  time 
when  the  claim  is  processed.  That  is, 
even  though  we  are  proposing  to  reduce 
the  lag  in  time  by  proposing  to  revise 
the  regulations  to  use  the  latest  tentative 
settled  cost  report,  rather  than  the  latest 
settled  cost  report,  if  it  is  from  a  later 
cost  reporting  period,  there  would  still 
be  a  lag  of  1  to  2  years  during  which  a 
hospital's  charges  may  still  increase 
faster  than  costs.  Therefore,  we  are 


proposing  to  add  a  new  provision  to  the 
regulations  at  §412.84(i).  Under  this 
proposed  provision,  in  the  event  more 
recent  charge  data  indicate  that  a 
hospital's  charges  have  been  increasing 
at  an  excessive  rate  (relative  to  the  rate 
of  increase  among  other  hospitals),  CMS 
would  have  the  authority  to  direct  the 
fiscal  intermediary  to  change  the 
hospital's  operating  and  capital  cost-to- 
charge  ratios  to  reflect  the  high  charge 
increases  evidenced  by  the  later  data.  In 
addition,  we  are  proposing  to  allow  a 
hospital  to  contact  its  fiscal 
intermediary  to  request  that  its  cost-to- 
charge  ratios,  otherwise  applicable 
under  §  412.84(i),  be  changed  if  the 
hospital  presents  substantial  evidence 
that  the  ratios  are  inaccurate.  Any  such 
requests  would  have  to  be  approved  by 
the  CMS  Regional  Office  with 
jurisdiction  over  that  fiscal 
intermediary. 

B.  Statewide  Averages 

As  hospitals  raise  their  charges  faster 
than  their  costs  increase,  over  time  their 
cost-to-charge  ratios  will  decline.  If 
hospitals  continue  to  increase  charges  at 
a  faster  rate  than  their  costs  increase 
over  a  long  period  of  time,  or  if  they 
increase  charges  at  extreme  rates,  their 
cost-to-charge  ratios  may  fall  below  the 
range  considered  reasonable  under  the 
regulations  (0.194  for  operating  cost-to- 
charge  ratios  and  0.012  for  capital  cost- 
to-charge  ratios  in  FY  2003  (67  FR 
50125)),  and,  per  current  regulations  at 
§  412.84(h),  their  fiscal  intermediaries 
will  assign  a  statewide  average  cost-to- 
charge  ratio.  These  statewide  averages 
are  generally  considerably  higher  than 
the  threshold.  Therefore,  under  existing 
regulations,  these  hospitals  benefit  from 
an  artificially  high  ratio  being  applied  to 
their  already  high  charges.  Furthermore, 
hospitals  can  continue  to  increase 
charges  faster  than  costs,  without  any 
further  downward  adjustment  to  their 
cost-to-charge  ratios. 

For  example,  in  a  3-year  span,  one 
hospital  was  found  to  have  an  increase 
in  charges  of  60  percent  from  FY  1999 
to  FY  2000,  35  percent  from  FY  2000  to 
FY  2001,  and  13  percent  from  FY  2001 
to  FY  2002.  This  hospital's  actual 
operating  cost-to-charge  ratio  for  FY 
2003  was  0.093.  Because  this  number  is 
below  the  threshold  of  0.194,  the  fiscal 
intermediary  assigned  this  urban 
California  hospital  the  statewide  average 
cost-to-charge  ratio  of  0.328  (from  Table 
8A  of  the  August  1.  2002  final  rule,  67 
FR  50263).  In  this  case,  receiving  the 
statewide  average  cost-to-charge  ratio 
increased  the  hospital's  estimated  costs 
per  case  far  above  the  estimate  using  the 
actual  ratio,  leading  to  substantially 


higher  outlier  payments  to  the  hospital 
as  a  result  of  this  policy. 

In  December  2002,  we  issued  Program 
Memorandum  A-02-122  requesting  that 
fiscal  intermediaries  identify  all 
hospitals  receiving  the  statewide 
average  operating  or  capital  cost-to- 
charge  ratio  because  their  cost-to-charge 
ratios  fell  below  the  floor  of  reasonable 
parameters.  We  received  a  list  of  43 
hospitals  that  were  assigned  the 
statewide  average  operating  cost-to- 
charge  ratio  and  14  hospitals  that  were 
receiving  the  statewide  average  capital 
cost-to-charge  ratio.  Three  hospitals 
were  foxmd  on  both  lists.  PriAr  to 
application  of  the  statewide  average 
cost-to-charge  ratios,  the  average  actual 
operating  cost-to-charge  ratio  for  the  43 
hospitals  was  0.164,  and  the  average 
actual  capital  cost-to-charge  ratio  for  the 
14  listed  hospitals  was  0.008.  In 
contrast,  the  statewide  average  operating 
cost-to-charge  ratio  for  the  43  hospitals 
was  0.3425  and  the  statewide  average 
capital  cost-to-charge  ratio  for  the  14 
hospitals  was  0.035. 

Because  of  hospitals'  ability  to 
increase  their  charges  to  lower  their 
cost-to-charge  ratios  in  order  to  be 
assigned  the  statewide  average,  we  are 
proposing  to  remove  the  current 
requirement  in  our  regulations 
specifying  that  a  fiscal  intermediary  will 
assign  a  hospital  the  statewide  average 
cost-to-charge  ratio  when  the  hospital 
has  a  cost-to-charge  ratio  that  falls 
below  the  floor.  We  are  proposing  that 
hospitals  would  receive  their  actual 
cost-to-char;ge  ratios,  no  matter  how  low 
their  ratios  fall. 

We  are  proposing  that  statewide 
average  cost-to-charge  ratios  would  still 
apply  in  those  instances  in  which  a 
hospital's  operating  or  capital  cost-to- 
charge  ratio  exceeds  the  upper 
threshold.  Cost-to-charge  ratios  above 
this  range  are  probably  due  to  faulty 
data  reporting  or  entry,  and  should  not 
be  used  to  identify  and  pay  for  outliers. 
In  addition,  hospitals  that  have  not  yet 
filed  their  first  Medicare  cost  reports 
with  their  fiscal  intermediaries  would 
still  receive  the  statewide  average  cost- 
to-charge  ratios. 

C.  Reconciling  Outlier  Payments 
Through  Settled  Cost  Reports 

Under  the  IPPS,  hospitals  submits 
bill  for  each  Medicare  patient  stay  for 
which  they  expect  a  payment  from 
Medicare.  The  bill  includes  information 
needed  to:  (1)  Classify  the  case  to  a 
DRG;  (2)  determine  whether  the  case 
was  a  transfer;  (3)  identify  whether  a 
new  technology  eligible  for  add-on 
payments  was  involved;  and  (4) 
calculate  the  costs  of  a  case  to  determine 
whether  it  is  eligible  for  an  oudier 
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payment  or  a  new  technology  add-on 
payment.  This  latter  calculation  is  based 
on  the  covered  charges  reported  od  the 
bill,  which,  as  discussed  above,  are  also 
used  to  estimate  the  covered  costs  of  the 
case  by  applying  the  cost-to-charge 
ratio. 

The  information  from  the  bill  is 
processed  through  the  fiscal 
intermediary's  claims  processing  system 
to  determine  the  payment  amoimt  for 
each  case.  Unless  a  hospital  qualifies  for 
periodic  interim  payments  under 
§  412.116(b),  payment  is  made  on  the 
basis  of  the  actual  amount  determined 
for  each  bill  processed.  For  hospitals 
that  qualify  for  periodic  interim 
payments,  the  fiscal  intermediary 
estimates  a  hospital's  IPPS  payments 
and  makes  biweekly  payments  equal  to 
V26  of  the  total  estimated  amount  of 
pajrment  for  the  year.  However,  outlier 
payments  are  not  made  on  an  interim 
basis,  but  are  made  on  a  claim-by-claim 
basis  (even  for  hospitals  that  qualify  for 
interim  payments  under  §41 2.1 16(b)), 
and  generally  represent  final  payment 
(§  412.116(e)). 

An  exception  to  this  finality  is  the 
provision  for  medical  review  of  a 
s£unple  of  outlier  cases  and  for 
adjustments  to  be  made  to  covered 
charges  for  any  services  that  are  foimd 
to  be  noncovered  (§  412.84(d)).  In 
situations  where  a  pattern  of 
inappropriate  utilization  by  a  hospital  is 
found,  all  outlier  cases  from  that 
hospital  may  be  subject  to  prepayment 
medical  review  (§  412.84(e)). 

CMS  has  generally  limited  the 
situations  in  which  outlier  payments 
may  be  reopened.  This  is  in  contrast  to 
payments  under  the  IME  adjustment 
and  the  DSH  adjustment,  both  of  which 
are  routinely  adjusted  when  hospitals' 
cost  reports  are  settled  to  reflect 
updated  data  such  as  the  number  of 
residents  or  patient  days  during  the 
actual  cost  reporting  period.  With 
respect  to  outliers,  it  has  been  CMS's 
policy  that  payment  determinations  are 
made  on  the  basis  of  the  best 
information  available  at  the  time  a  claim 
is  processed  and  are  not  revised, 
upward  or  downward,  based  upon 
updated  data. 

As  stated  earlier  in  this  preamble,  we 
are  increasingly  aware  that  some 
hospitals  have  taken  advantage  of  the 
current  outlier  policy  by  increasing  their 
charges  at  extremely  high  rates, 
knowing  that  there  would  be  a  time  lag 
before  their  cost-to-charge  ratios  would 
be  adjusted  to  reflect  the  higher  charges. 
The  steps  we  are  proposing  in  this 
proposed  rule  to  direct  fiscal 
intermediaries  to  update  cost-to-charge 
ratios  using  the  most  recent  tentative 
setded  cost  reports  (and  in  some  cases. 


even  later  data)  and  using  actual  rather 
than  statewide  average  ratios  for 
hospitals  that  have  cost-to-charge  ratios 
that  are  more  than  3.0  standard 
deviations  below  the  geometric  mean 
cost-to-charge  ratio,  would  greaUy 
reduce  the  opportujiity  for  hospitals  to 
manipulate  the  system  to  maximize 
outlier  payments.  However,  they  would 
not  completely  eliminate  all  such 
opportunity.  A  hospital  would  still  be 
able  to  dramatically  increase  its  charges 
by  far  above  the  rate  of  increase  in  costs 
diuing  any  given  year.  This  possibility 
is  of  great  concern,  given  the  recent 
findings  that  some  hospitals  that  have 
been  able  to  receive  large  ouUier 
payments  by  doing  just  that. 

Therefore,  we  are  proposing  to  add  a 
provision  to  our  regulations  to  provide 
that  outlier  payments  will  become 
subject  to  adjustment  when  hospitals' 
cost  reports  are  settied  (proposed 
§  412.84(i)(2)).  Payments  woidd  be 
processed  throughout  the  year  using 
operating  and  capital  cost-to-charge 
ratios  based  on  the  best  information 
available  at  that  time.  When  the  cost 
report  is  setded,  any  reconciliation  of 
outiier  payments  by  fiscal 
intermediaries  would  be  based  on 
operating  and  capital  cost-to-charge 
ratios  calculated  based  on  a  ratio  of 
costs  to  charges  computed  from  the  cost 
report  and  charge  data  determined  at  the 
time  the  cost  report  coinciding  with  the 
discharge  is  settled. 

This  process  would  require  some 
degree  of  recalculating  ouUier  payments 
for  individual  claims.  It  is  not  possible 
to  distinguish,  on  an  aggregate  basis, 
how  much  a  hospital's  outlier'payments 
would  change  due  to  a  change  in  its 
cost-to-charge  ratios.  This  is  because,  in 
the  event  of  a  decline  in  a  ratio,  some 
cases  would  no  longer  qualify  for  any 
outiier  payments  while  other  cases 
would  qualify  for  lower  outiier 
payments.  Therefore,  the  only  way  to 
accurately  determine  the  net  effect  of  a 
decrease  in  cost-to-charge  ratios  on  a 
hospital's  total  outlier  payments  is  to 
assess  the  impact  on  a  claim-by-claim 
basis.  We  are  still  assessing  the 
procedural  changes  that  would  be 
necessary  to  implement  this  change. 

Because,  imder  our  proposal,  outiier 
payments  would  now  be  based  on  the 
relationship  between  the  hospital's  costs 
and  charges  at  the  time  a  discharge 
occurred,  the  proposed  methodology 
would  ensure  that  when  final  outlier 
payments  are  made  they  would  reflect 
an  accurate  assessment  of  the  actual 
costs  the  hospital  incurred. 
Nevertheless,  a  final  vulnerability 
remains.  Even  though  the  final  payment 
would  reflect  a  hospital's  true  cost 
experience,  there  would  still  be  the 


opportunity  for  a  hospital  to  manipulate 
its  outiier  payments  by  dramatically 
increasing  charges  during  the  year  in 
which  the  discharge  occurs.  In  this 
situation,  the  hospital  would  receive 
excessive  outlier  payments,  which, 
although  the  hospital  would  incur  an 
overpayment  and  have  to  pay  the  money 
back  when  the  cost  report  is  settied. 
would  allow  the  hospital  to  obtain 
excess  payments  from  the  Medicare 
Trust  Fund  on  a  short-term  basis. 

Under  section  1886(d)(5)(A)(iii)  of  the 
Act,  the  amoimt  of  any  outiier  pajment 
should  "approximate  the  marginal  cost 
of  care"  in  excess  of  the  DRG  payment 
and  tfie  fixed-loss  threshold. 
Accordingly,  because  a  hospital  would 
have  had  access  to  any  excess  outlier 
payments  until  they  are  repaid  to  the 
Trust  Fund  (or,  in  tiie  case  of  an. 
underpayment,  would  not  have  had 
access  to  the  appropriate  amount  during 
the  same  period),  it  may  be  necessary  to 
adjust  the  amoimt  of  the  final  outlier 
payment  to  reflect  the  time  value  of  the 
funds  for  that  time  period.  Therefore, 
we  are  proposing  to  add  §  412.84(m)  to 
provide  that  when  the  cost  report  is 
settied.  outlier  payments  would  be 
subject  to  an  adjustment  to  account  for 
the  value  of  the  money  during  the  time 
period  it  was  inappropriately  held  by 
the  hospital.  This  adjustment  would 
also  apply  in  cases  where  outiier 
payments  were  underpaid  to  the 
hospital.  In  those  cases,  the  adjustment 
would  result  in  additional  payments  to 
hospitals.  Any  adjustment  would  be 
based  upon  a  widely  available  index  to 
be  established  in  advance  by  the 
Secretary,  and  would  be  applied  from 
the  midpoint  of  the  cost  reporting 
period  to  the  date  of  reconciliation  (or 
when  additional  payments  are  issued,  in 
the  case  of  underpayments).  This 
adjustment  to  reflect  the  time  value  of 
a  hospital's  outlier  payments  would 
ensure  that  the  outlier  payment  received 
by  the  hospital  at  the  time  its  cost  report 
is  settled  appropriately  reflects  the 
hospital's  true  costs  of  providing  the 
care. 

t    This  adjustment  is  also  intended  to 
account  for  the  unique  susceptibility  of 
outlier  payments  to  manipulation. 
Hospitals  set  their  own  level  of  charges 
and  are  able  to  change  their  charges, 
without  review  by  their  fiscal 
intermediaries.  As  outlined  above, 
changes  in  charges  directiy  affect  the     , 
level  of  outlier  payments.  This  lack  of 
fiscal  intermediary  review  of  a  factor 
affecting  a  hospital's  payments  is  in 
contrast  to  other  IPPS  adjustments,  such 
as  the  IME  adjustment  or  the  DSH 
adjustment,  where  the  fiscal 
intermediary  must  agree  to  a  change  to 
the  determining  factor  (the  resident-to- 
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bed  ratio  or  the  share  of  low-income 
patients,  respectively). 

Under  section  1886(d)(5){A)(iv)  of  the 
Act,  outlier  payments  for  any  year  must 
be  projected  to  be  not  less  then  5 
percent  nor  more  than  6  percent  of  the 
total  estimated  operating  DRG  payments 
plus  outlier  payments.  Section 
1886(d)(3)(B)  of  the  Act  requires  the 
Secretary  to  reduce  the  average 
standardized  amounts  by  a  factor  to 
account  for  the  estimated  proportion  of 
total  DRG  payments  made  to  outlier 
cases.  Despite  the  fact  that  each 
individual  hospital's  outlier  payments 
may  be  subject  to  adjustment  when  the 
cost  report  is  settled,  we  continue  to 
believe  that  the  fixed-loss  outlier 
threshold  should  be  based  on  projected 
payments  using  the  latest  available 
historical  data  without  retroactive 
adjustments,  either  mid-year  or  at  the 
end  of  the  year,  to  ensure  that  actual 
outlier  payments  are  equal  to  5.1 
percent  of  total  DRG  payments.  That  is, 
the  above  proposed  change  is  intended 
only  to  allow  for  use  of  the  actual  cost- 
to-charge  ratio  from  the  cost  reporting 
period  that  corresponds  to  the 
discharges  for  which  the  outlier 
payments  are  made.  This  adjustment 
would  be  made  irrespective  of  whether 
the  nationwide  percentage  of  outlier 
payments  relative  to  total  operating  DRG 
payments  is  equal  to  the  outlier  offset 
that  is  applied  to  the  average 
standardized  amounts  (generally,  5.1 
percent). 

OuUier  payments  are  intended  to 
recognize  the  fact  that  hospitals 
occasionally  treat  cases  that  are 
extraordinarily  costly  and  otherwise  not 
adequately  compensated  under  an 
average-based  payment  system. 
However,  we  can  only  estimate  actual 
costs  based  on  the  charges  for  a  case 
because  charges  are  the  only  data 
available  that  indicate  the  resource 
usage  for  an  individual  case.  Therefore, 
our  ability  to  identify  true  outlier  cases 
is  dependent  on  the  accuracy  of  the 
cost-to-charge  ratios.  To  the  extent  some 
hospitals  may  be  motivated  to  maximize 
outlier  payments  by  taking  advantage  of 
the  lag  in  updating  the  cost-to-charge 
ratios,  the  payment  system  remains 
vulnerable  to  overpayments  to 
individual  hospitals.  Therefore,  we 
believe  the  only  way  to  eliminate  the 
potential  for  such  overpayments  is  to 
provide  a  mechanism  for  final 
settlement  of  outlier  payments  using 
actual  cost-to-charge  ratios  from  final, 
settled  cost  reports. 

However,  the  fixed-loss  outlier 
threshold  is  an  important  aspect  of  the 
prospective  natiire  of  the  IPPS.  The 
outlier  payment  policy  is  designed  to 
alleviate  any  financial  disincentive 


hospitals  may  have  against  providing 
any  medically  necessary  care  their 
patients  may  require,  even  those 
patients  who  become  very  sick  and 
require  extraordinary  resources.  The 
preestablished  threshold  allows 
hospitals  to  approximate  their  Medicare 
payment  for  an  individual  patient  while 
that  patient  is  still  in  the  hospital. 
Because  we  are  proposing  to  base  outlier 
payments  on  the  hospital's  actual  cost- 
to-charge  ratios  during  the 
contemporaneous  cost  reporting  period, 
the  hospital  should  still  be  in  a  position 
to  make  this  approximation.  Hospitals 
have  immediate  access  to  the 
information  needed  to  determine  what 
their  cost-to-charge  ratio  will  be  when 
their  cost  report  is  setUed.  Even  if  the 
final  cost-to-charge  ratio  is  likely  to  be 
different  from  the  ratio  used  initially  to 
process  and  pay  the  claim,  as  noted 
above,  hospitals  not  only  have  the 
information  available  to  estimate  their 
cost-to-charge  ratio,  but  also  have  the 
ability  to  control  it,  through  the 
structure  and  levels  of  their  charges. 

If  we  were  to  make  retroactive 
adjustments  to  outlier  payments  to  , 
ensure  total  payments  are  5.1  percent  of 
DRG  payments  (by  retroactively 
adjusting  outlier  payments),  we  would 
be  removing  this  important  aspect  of  the 
prospective  nature  of  the  IPPS.  Because 
such  an  across-the-board  adjustment 
would  either  lead  to  more  or  less  outlier 
payments  for  all  hospitals,  hospitals 
would  no  longer  be  able  to  reliably 
approximate  their  payment  for  a  patient, 
while  the  patient  is  still  hospitalized. 
We  believe  it  would  be  neither 
necessary  Yior  appropriate  to  make  such 
an  aggregate  retroactive  adjustment. 

Furthermore,  we  do  not  oelieve  it 
would  be  consistent  with  the  intent  of 
the  language  at  section  1886(d)(5)(A)(iv) 
of  the  Act  to  do  so.  This  section  calls  for 
the  Secretary  to  ensure  that  outlier 
payments  are  equal  to  or  greater  than  5 
percent  and  less  than  or  equal  to  6 
percent  of  projected  or  estimated  (not 
actual)  DRG  payments.  We  believe  this 
language  reflects  Congress's  intent 
regarding  the  prospectivity  of  the  IPPS. 
However,  we  do  not  believe  it  prevents 
settling  outlier  payments  based  on 
hospitals'  actual  cost-to-charge  ratios 
during  the  period  when  the  discharge 
occurs. 

D.  Fixed-loss  Outlier  Threshold 

As  noted  above,  under  section 
1886(d)(5)(A)(iv)  of  the  Act,  outlier 
payments  for  any  year  must  be  projected 
to  be  not  less  than  5  percent  nor  more 
than  6  percent  of  total  estimated 
operating  DRG  payments  plus  outlier 
payments;  and  section  1886(d)(3)(B)  of 
the  Act  requires  the  Secretary  to  reduce 


the  average  standardized  amounts  by  a 
factor  to  account  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Similarly,  section 
1886(d)(9)(B)(iv)  of  the  Act  requires  the 
Secretary  to  reduce  the  average 
standardized  amounts  applicable  to 
hospitals  in  Puerto  Rico  to  account  for 
the  estimated  proportion  of  total  DRG 
payments  made  to  outlier  cases. 

in  the  August  1,  2002  final  rule,  we 
established  the  FY  2003  outlier  fixed- 
loss  threshold  at  $33,560  (67  FR  50122). 
This  was  a  nearly  60  percent  increase 
over  the  FY  2002  threshold  of  $21,025. 
The  primary  reason  for  this  dramatic 
increase  was  a  change  in  our 
methodology  to  use  the  rate  of  increase 
in  charges  rather  than  the  rate  of 
increase  in  costs  to  determine  the 
threshold.  That  is,  because  we  use  FY 
2001  cases  to  project  the  threshold  for 
FY  2003,  it  is  necessary  to  inflate  the 
charges  on  the  FY  2001  bills  to 
approximate  the  charges  on  a  similar 
claim  for  FY  2003.  Prior  to  the 
calculation  of  the  FY  2003  outlier 
threshold,  we  used  the  rate-of-cost 
increase  from  the  most  recent  cost 
reports  available  to  inflate  actual 
charges  on  the  prior  year's  bills  to 
estimate  what  the  charges  would  be  in 
the  upcoming  year. 

Out  analysis  indicated  hospitals' 
charges  were  increasing  at  a  much  faster 
rate  than  costs.  Therefore,  in  the  August 
1,  2002  final  rule,  we  changed  our 
methodology  to  inflate  charges  (67  FR 
50122).  Rather  than  using  the  observed 
rate  of  increase  in  costs  from  the  cost 
reports,  we  inflated  the  FY  2001  charges 
by  a  2-year  average  annual  rate  of 
change  in  actual  charges  per  case  from 
FY  1999  to  FY  2000,  and  from  FY  2000 
to  FY  2001 ,  to  estimate  what  the  charges 
would  be  in  FY  2003  for  a  similar  claim. 

This  proposed  rule  would  make 
several  changes  to  better  target  outlier 
payments  to  the  most  costly  cases.  As  a 
result,  if  our  present  proposals  are 
implemented  as  part  of  our  final  policy, 
outlier  payments  to  the  hospitals  that 
have  been  most  aggressively  increasing 
their  charges  to  maximize  outlier 
payments  would  be  dramatically 
reduced.  However,  we  are  concerned 
that  unrestrained  charge  increases  may 
continue  to  occur  during  FY  2003  prior 
to  the  implementation  of  these  proposed 
changes  as  final,  and  possibly  may 
result  in  outlier  payments  in  excess  of 
the  5.1  percent  offset  established  by  the 
August  1,  2002  final  rule.  For  example, 
hospitals  intending  to  maximize  outlier 
payments  during  FY  2003  could 
continue  to  do  so  by  increasing  charges 
enough  to  outpace  the  increase  in  the 
threshold.  In  fact,  given  the  public 
attention  on  this  behavior  over  the  past 
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few  months  and  the  potential  for  other 
hospitals  to  begin  to  aggressively 
increase  their  charges,  and  consequently 
their  outlier  payments,  it  is  possible  this 
type  of  aggressive  gaming  of  the  outiier 
policy  has  become  more  widespread  in 
recent  months. 

Because  of  the  extreme  uncertainty 
regarding  the  effects  of  aggressive 
hospital  charging  practices  on  FY  2003 
outlier  payments  to  date,  we  are 
proposing  no  change  to  the  FY  2003 
fixed-loss  threshold  at  this  time.  The 
threshold  would  remain  at  $33,560. 
However,  we  note  that  data  for  the  first 
quarter  of  FY  2003  inpatient  claims  will 
be  available  soon,  and  these  data  may 
allow  us  to  evaluate  the  current 
threshold  and  whether  outUer  pajmaents 
to  date  appear  to  be  approximately  5.1 
percent  of  the  total  DRG  payments. 

ni.  Collection  of  Infbmiation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (PRA)  requires 
that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  ami  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

As  discussed  below,  we  are  soliciting 
comment  on  the  recordkeeping 
requirements,  as  referenced  in  the 
proposed  amendments  to  §412.84 
discussed  in  this  proposed  rule.  Under 
the  proposed  amendments  to 
§  412.84(h),  a  hospital  may  request  that 
its  fiscal  intermediary  use  a  different 
(higher  or  lower)  cost-to-charge  ratio 
based  on  substantial  evidence  presented 
by  the  hospital.  The  burden  imposed  by 
this  section  is  the  time  it  takes  to  write 
the  request.  We  estimate  that  120 
hospitals  would  make  this  request  per 
year  and  that  it  would  take  each  one  8  ' 
hours  for  a  total  annual  biu-den  of  960 
hours. 

If  you  comment  on  these  information 
collection  and  recordkeeping 


requirements,  please  mail  copies 

directly  to  the  follov»ring: 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regidatory  Affairs, 
Division  of  RegiUations  Development 
and  Issuances,  Attn:  Reports 
Clearance  Officer,  7500  Security 
Boidevard,  Baltimore,  MD  21244- 
1850,  Attn:  Julie  Brown,  CMS-1243- 
P;and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503.  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer. 

IV.  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  Pub.  L.  104-4).  and 
Executive  Order  13132. 

B.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirorunental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year). 

We  have  determined  that  this 
proposed  rule  is  a  major  rule  as  defined 
in  5  U.S.C.  804(2).  Therefore,  we  have 
prepared  the  quantitative  analysis 
presented  in  section  IV.G.  of  this 
preamble. 

C.  Regulatory  Flexibility  Analysis 

The  RFA  requires  agencies  to  analyze 
options  for  regidatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  based  on  their 
nonprofit  status  or  by  having  revenues 
of  $5  million  to  $25  million  in  any  1 
year.  For  piuposes  of  the  RFA,  all 
hospitals  and  other  providers  and 
suppliers  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  df  a  small 


entity.  As  stated  above,  we  are 
presenting  a  quantitative  analysis  at 
section  rV.G.  of  this  preamble.  ■ 

D.  Effects  on  Rural  Hospitals 

Section  1102(b)  of  the  Social  Seciuity 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for 'any  proposed  rule 
(and  subsequent  final  rule)  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  IPPS,  we  classify  these  hospitals  as 
urban  hospitals. 

It  is  clear  that  the  changes  being 
proposed  in  this  proposed  rule  would 
affect  both  a  substantial  number  of  small 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  tha:t  the  effects  on 
some  hospitals  might  be  significant. 
Therefore,  the  discussion  in  section 
IV.G.  of  this  preamble,  in  combination 
with  the  rest  of  this  proposed  rule, 
constitutes  a  combined  regulatory- 
impact  analysis  and  regulatory 
flexibility  analysis. 

E.  Unfunded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  proposed  rule  (or  a  final 
rule,  which  has  been  preceded  by  a 
proposed  rule)  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  This  proposed  rule  would 
not  result  in  any  unfunded  mandates  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  as  defined  by  section  202. 

F.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rule  in 
light  of  Executive  Order  13132  and  have 
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determined  that  it  would  not  have  any 
negative  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

G.  Quantitative  Analysis 

As  described  above,  the  changes  we 
are  proposing  would  better  target  outlier 
payments  to  the  most  costly  cases.  First, 
by  proposing  to  use  the  cost-to-charge 
ratios  from  the  latest  tentative  settled 
cost  reports  at  the  time  the  claim  is 
processed,  instead  of  the  latest  settled 
cost  reports,  the  lag  time  between  the 
cost-to-charge  ratio  used  to  adjust 
charges  to  costs  and  the  charges  on  the 
claim  will  be  reduced  by  a  year  or  more. 
Second,  we  are  proposing  that  fiscal 
intermediaries  would  no  longer  assign 
the  statewide  average  cost-to-charge 
ratio  in  place  of  the  actual  cost-to-charge 
ratio  when  the  hospital's  actual  ratio  is 
more  than  3  standard  deviations  below 
the  geometric  mean  cost-to-charge  ratio. 
Finally,  we  are  proposing  that  outlier 
payments  may  be  subject  to 
reconciliation  when  the  cost  report 
corresponding  with  the  outlier  cases  is 
settled,  using  the  actual  cost-to-charge    ^ 
ratio  calculated  from  the  hnal  settled 
cost  report  rather  than  the  cost-to-charge 
ratio  from  the  latest  tentative  settled 
cost  report  at  the  time  the  claim  is 
processed. 

We  anticipate  these  proposed  changes 
will  redistribute  outlier  payments  away 
from  hospitals  that  have  been 
aggressively  gaming  the  existing  outlier 
payment  methodology  by  manipulating 
their  charges  toward  those  hospitals 
with  truly  high-cost  cases.  For  some 
hospitals,  the  effects  of  this 
redistribution  may  be  quite  dramatic. 
For  example,  as  noted  previously,  we 
have  identified  123  hospitals  that 
appear  to  have  been  most  aggressively 
gaming  the  current  policy.  On  average, 
current  outlier  payments  for  these 
hospitals  comprise  24  percent  of  their 
total  DRG  payments.  The  changes  we 
are  proposing  would  be  likely  to  greatly 
reduce  the  level  of  outlier  payments  for 
these  hospitals. 

However,  as  we  also  noted  above,  it 
is  not  currently  possible  to  assess  the 
extent  to  which  other  hospitals  may 
have  begun  to  engage  in  similar 
practices,  particularly  given  the  public 
attention  that  has  focused  on  this 
problem.  Therefore,  hospitals  that  may 
not  previously  have  been  aggressively 
gaming  the  policy,  and  that  would 
otherwise  appear  to  benefit  from  the 
redistribution  of  outlier  payments,  may 
in  fact  also  be  negatively  impacted  by 
these  proposed  changes.  At  this  time, 
however,  data  are  not  available  to  assess 
fully  the  degree  to  which  other  hospitals 


began  this  practice  during  FY  2002,  and 
no  data  are  yet  available  for  FY  2003. 

Therefore,  we  are  unable  to  quantify 
the  likely  impacts  of  these  proposed 
changes.  We  anticipate  that  by  the  time 
we  prepare  the  final  rule,  more  data  will 
be  available  to  better  assess  the  winners 
and  losers  of  these  proposed  changes.  If 
so,  we  will  include  a  quantitative 
impact  analysis  at  that  time. 

H.  Alternatives  Considered 

For  purposes  of  analysis,  we 
considered  several  alternatives  to  the 
proposed  changes  discussed  above.  One 
alternative  would  be  to  not  make  any 
changes  to  the  current  outlier  policy. 
However,  we  believe  that  in  light  of  the 
evidence  that  hospitals  have  been 
manipulating  our  current  outlier  policy, 
it  is  important  to  change  the  current 
policy  to  ensure  these  payments  go  to 
truly  expensive  cases.  Therefore,  we  do 
not  believe  that  retaining  our  current 
policy  is  a  viable  option. 

We  also  considered  establishing  a 
policy  that  hospitals'  cost-to-charge 
ratios  would  be  based  on  their  rates  of 
increase  in  charges  as  an  alternative  to 
reconciling  outlier  payments  on  the  cost 
reports.  However,  we  believe  this 
approach  would  be  extremely  complex. 
In  addition,  this  approach  would 
require  us  to  make  assumptions  about 
the  relationship  between  costs  and 
charges  that  may  not  apply  in  particular 
circumstances.  Therefore,  this 
alternative  would  be  likely  to  lead  to 
inequitable  treatment  of  some  hospitals. 

We  considered  eliminating  the 
application  of  statewide  average  cost-to- 
charge  ratios  altogether.  However,  it  is 
necessary  to  have  some  ratio  to  assign 
to  new  hospitals  that  have  not  yet  filed 
their  first  cost  report.  Also,  we  believe 
it  remains  appropriate  to  assign  the 
statewide  average  cost-to-charge  ratio  in 
cases  where  a  hospital's  cost-to-charge 
ratio  exceeds  3  standard  deviations  from 
the  geometric  mean. 

/.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  mil 


respond  to  the  comments  in  the 
preamble  to  that  document. 

VI.  Change  of  the  Required  60-Day 
Conmient  Period  to  a  30-Day  Comment 
Period 

Section  1871  of  the  Social  Security 
Act  provides  that  the  Secretary  shall 
provide  for  notice  of  any  proposed 
regulation  in  the  Federal  Register  and  a 
period  of  not  less  than  60  days  for 
public  comment  before  issuing  a 
regulation  in  final  form.  However,  this 
notice-and-comment  procedure  may  be 
waived  if  the  agency,  for  good  cause, 
finds  that  the  notice-and-comment 
procediue  is  impracticable, 
xmnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  the  reasons  for  it  into 
the  notice  issued. 

We  believe  there  is  good  cause  to 
waive  the  60-day  comment  period.  In 
light  of  the  importance  of  the  outlier 
issue  and  the  extensive  changes  being 
proposed,  however,  we  believe  it  is  also 
important  to  provide  a  public  comment 
period  on  the  proposed  policies,  not 
because  it  is  required,  but  as  a  matter  of 
good  public  policy.  Accordingly,  in 
order  to  balance  these  competing 
interests,  we  are  voluntarily  providing  a 
30-day  period  for  the  submission  of 
public  comments. 

The  Congress  intended  that  outlier 
payments  would  be  made  only  in 
situations  where  the  cost  of  care  is 
extraordinarily  high  in  relation  to  the 
average  cost  of  treating  comparable 
conditions  or  illnesses.  Under  our 
existiiig  outlier  methodology,  if 
hospitals'  charges  are  not  suifficiently     ■ 
comparable  in  magnitude  to  their  costs, 
the  legislative  purpose  underlying  the 
outlier  regulations  is  thwarted.  In 
addition,  if  these  proposed  changes  are 
not  implemented  expeditiously, 
additional  hospitals  will  likely  begin  to 
increase  their  charges  to  take  advantage 
of  the  vulnerabilities  of  the  current 
system,  and  those  hospitals  that  already 
have  engaged  in  this  activity  will 
continue  to  do  so.  This  has  the 
undesirable  impact  not  only  of  further 
distorting  the  distribution  of  outlier 
payments,  but  it  also  has  negative 
impacts  on  other  insurers  and  the 
public.  In  the  case  of  other  insurers. 
Medicare's  payments  often  serve  as  a 
benchmark  for  establishing  their 
payments  to  individual  hospitals.  To  the 
extent  Medicare  continues  to  pay 
excessive  outlier  payments  to  some 
hospitals,  this  may  have  spillover  effects 
to  private  insurance  companies.  In  the 
case  of  the  public,  particularly  those 
without  health  insurance,  they  face  the 
prospect  of  being  expected  to  pay  these 
exorbitant  hospital  diarges  when  they 
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become  hospitalized  at  an  institution 
that  has  engaged  in  these  practices. 
Extending  the  duration  of  these 
payment  inequities  would  be  contrary  to 
the  public  interest  and  could  adversely 
affect  the  provision  of  services  to 
Medicare  beneficiaries. 

We  believe  that  providing  a  30-day 
comment  period  for  the  proposed 
policies  in  this  document  allows 
hospitals  and  the  general  public 
sufficient  opportunity  to  address  any 
concerns  or  issues  that  they  may  have, 
and  at  the  same  time,  allows  CMS  to 
address  the  issue  of  excessive  outiier 
payments  within  the  current  fiscal  year 
(FY  2003).  Hospitals  are  already  familiar 
with  the  existing  outlier  payment 
policies  and  should  be  able  to  readily 
assess  the  impact  that  the  proposed 
changes  may  have  on  their  programs 
and  respond  to  the  proposed  changes  in 
the  outlier  payment  methodology. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the  preamble 
of  this  proposed  rule,  the  Centers  for 
Medicare  &  Medicaid  Services  proposes 
to  amend  42  CFR  part  412  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.84  is  amended  by — 

A.  Revising  paragraph  (h). 

B.  Redesignating  paragraphs  (i),  (j), 
and  (k)  as  paragraphs  (j),  (k),  and  (1), 
respectively. 

C.  Adding  a  new  paragraph  (i). 

D.  In  redesignated  paragraph  (k), 
removing  the  phrase  "paragraph  (k)  of 
this  section"  and  adding  in  its  place 
"paragraph  (1)  of  this  section.". 

E.  In  redesignated  paragraph  (1), 
removing  the  phrase  "paragraph  (j)of 
this  section"  and  adding  in  its  place 
"paragraph  (k)  of  this  section." 

F.  Adding  a  new  paragraph  (m). 
The  revisions  read  as  follows: 

§  41 2.84    Payment  for  extraordinarily  high- 
cost  cases  (cost  outliers). 

***** 

(h)  For  discharges  occiuring  before 
the  effective  date  of  the  final  rule,  the 
operating  and  capital  cost-to-charge 
ratios  used  to  adjust  covered  charges  are 
computed  annuadly  by  the  intermediary 
for  each  hospital  hased  dh  tiie  latest 


available  setUed  cost  report  for  that 
hospital  and  charge  data  for  the  same 
time  period  as  that  covered  by  the  cost 
report.  Statewide  cost-to-charge  ratios 
are  used  in  those  instances  in  which  a 
hospital's  operating  or  capital  cost-to- 
charge  ratios  fall  outside  reasonable 
parameters.  CMS  sets  forth  the 
reasonable  parameters  and  the  statevdde 
cost-to-charge  ratios  in  each  year's 
annual  notice  of  prospective  payment 
rates  published  imder  §  412.8(b). 

(i)(l)  For  discharges  occurring  on  or 
after  the  effective  date  of  the  final  rule, 
the  operating  and  capital  cost-to-charge 
ratios  applied  at  the  time  a  claim  is 
processed  are  based  on  either  the  most 
recent  settled  or  the  most  recent 
tentative  settled  cost  report,  whichever 
is  from  the  latest  cost  reporting  period 
(unless  otherwise  specified  by  CMS 
based  on  later  available  data).  A  hospital 
may  also  request  that  its  fiscal 
intermediary  use  a  different  (higher  or 
lower)  cost-to-charge  ratio  based  on 
substantial  evidence  presented  by  the 
hospital.  Such  a  request  must  be 
approved  by  the  CMS  Regional  Office.  If 
a  fiscal  intermediary  is  unable  to 
determine  an  accurate  operating  or 
capital  cost-to-charge  ratio  for  a  hospital 
in  one  of  the  following  circumstances,  it 
may  use  a  statewide  average  cost-to- 
charge  ratio: 

(i)  New  hospitals  that  have  not  yet 
submitted  their  first  Medicare  cost 
report.  (For  this  purpose,  a  new  hospital 
is  defined  as  an  entity  that  has  not 
accepted  assignment  of  an  existing 
hospital's  provider  agreement  in 
accordance  with  §489.18  of  this 
chapter.) 

(ii)  Hospitals  whose  operating  or 
capital  cost-to-charge  ratio  is  in  excess 
of  three  standard  deviations  above  the 
corresponding  national  geometric  mean. 
This  mean  is  recalculated  annually  by 
CMS  and  published  in  the  annual  notice 
of  prospective  payment  rates  published 
under  §41 2.8(b). 

(iii)  Other  hospitals  for  whom  the 
fiscal  intermediary  determines  accurate 
data  upon  which  to  cedculate  either  an 
operating  or  capital  cost-to-charge  ratio 
(or  both)  are  not  available. 

(2)  For  discharges  occurring  on  or 
after  the  effective  date  of  the  final  rule, 
any  reconciliation  of  outlier  payments 
will  be  based  on  operating  and  capital 
cost-to-charge  ratios  calculated  based  on 
a  ratio  of  costs  to  charges  computed 
bom  the  relevant  cost  report  and  charge 
data  determined  at  the  time  the  cost 
report  coinciding  with  the  discharge  is 
settled. 
***** 

(m)  Effective  for  discharges  opciming 
on  or  aftiSr  th6'  effective  date  of  the  final 


rule,  at  the  time  the  cost  report  is 
settled,  outlier  payments  may  be 
adjusted  to  account  for  the  time  value  of 
any  imderpayments  or  overpayments. 
Any  adjustment  will  be  based  upon  a 
widely  available  index  to  be  established 
in  advance  by  the  Secretary,  and  will  be 
applied  from  the  midpoint  of  the  cost 
reporting  period  to  the  date  of 
reconciliation. 

§412.116    [Amended] 

3.  In  §  412.116(e),  the  second  sentence 
is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 
Dated:  January  24,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  February  6,  2003. 
Tommy  G.  Thompson, 
Secretary. 

IFR  Doc.  03-5121  Filed  2-2&-03: 12:03  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  03J-1] 

Federal-State  Joint  Board  on  Unhrersal 
Service  Seeks  Comment  on  Certain  of 
the  Commission's  Rules  Relating  to 
High-Cost  Universal  Service  Support 
and  the  ETC  Designation  Process 

agency:  Federal  Communications 

Commission. 

ACTION:  Solicitation  of  comments. 


summary:  On  November  8,  2002.  the 
Federal  Commimications  Commission 
requested  that  the  Federal-State  Joint 
Board  on  Universal  Service  "review 
certain  of  the  Commission's  rules 
relating  to  the  high-cost  universal 
service  support  mechanisms  to  ensure 
that  the  dual  goals  of  preserving 
imiversal  service  and  fostering 
competition  continue  to  be  fulfilled."  In 
particular,  the  Commission  asked  the 
Joint  Bocud  to  review  the  Commission's 
rules  relating  to  high-cost  universal 
service  support  in  study  areas  in  which 
a  competitive  eligible 
telecommunications  carrier  is  providing 
services,  as  well  as  the  Commission's 
rules  regarding  support  for  second  lines. 
The  Commission  also  asked  the  Joint 
Board  to  examine  the  process  for 
designating  ETCs.  In  this  document,  the 
Joint  Board  invite  public  comment  on 
whether  these  rules  continue  to  fulfill 
their  hitenddd  piuposes.  whether 


10430  Federal  Register  /  Vol.  68.  No.  43  /  Wednesday,  March  5,  2003  /  Proposed  Rules 


Federal  Register  /  Vol.  68,  No.  43  /  Wednesday,  March  5,  2003  /  Proposed  Rules  10431 


modifications  are  warranted,  and  if  so. 
how  the  rules  should  be  modified. 
DATES:  Comments  are  due  on  or  before 
May  5.  2003.  Reply  comments  are  due 
on  or  before  June  3,  2003. 
ADDRESSES:  Send  comments  to  445  12th 
Street.  SW..  Washington  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  section  for 
more  information  on  where  and  how  to 
file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  Tofigh,  Attorney, 
Telecommunication  Access  Policy 
Division,  Wireline  Competition  Bureau 
or  Paul  Gamett,  Attorney. 
Telecommunications  Access  Policy 
Division.  Wireline  Competition  Bureau, 
(202)  418-7400.  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  On 
November  8,  2002,  the  Federal 
Communications  Commission 
(Commission)  requested  that  the 
Federal-State  Joint  Board  on  Universal 
Service  (Joint  Board)  "review  certain  of 
the  Commission's  rules  relating  to  the 
high-cost  universal  service  support 
mechanisms  to  ensure  that  the  dual 
goals  of  preserving  universal  service  and 
fostering  competition  continue  to  be 
fulfilled."  In  peirticular,  the  Commission 
asked  the  Joint  Board  to  review  the 
Commission's  rules  relating  to  high-cost 
universal  service  support  in  study  areas 
in  which  a  competitive  eligible 
telecommunications  carrier  (ETC)  is 
providing  services,  as  well  as  the 
Commission's  rules  regarding  support 
for  second  lines.  The  Commission  also 
asked  the  Joint  Board  to  examine  the 
process  for  designating  ETCs.  By  this 
Public  Notice,  the  Joint  Board  initiates 
itis  review.  As  set  forth  below,  we  invite 
public  cocment  on  whether  these  rules 
continue  to  fulfill  their  intended 
purposes,  whether  modifications  are 
warranted,  and  if  so,  how  the  rules 
should  be  modified. 

Issues  for  Comment 

1 .  We  seek  comment  on  whether 
changes  to  the  Commission's  rules 
relating  to  high-cost  universal  service 
support  in  study  areas  in  which  a 
competitive  ETC  is  providing  services 
and  the  Commission's  rules  regarding 
support  for  second  lines  are  wsuxanted, 
and  if  so,  how  those  rules  should  be 
modified.  We  also  seek  comment 
regarding  the  process  for  designating 
ETCs.  With  respect  to  each  of  these 
issues,  we  ask  that  commenters 
specifically  address  how  any  proposed 
modifications  will  further,  or  impede, 
the  Act's  goals  of  maintaining  universal 
service  and  fostering  competition.  We 
also  ask  commenters  to  address  the 
effect  of  any  rule  changes  on  incentives 
to  invest  in  and  upgrade  the  network 


and  on  incentives  to  provide  supported 
services  in  high-cost  areas.  In  addition, 
commenters  should  address  how  any 
proposed  modifications  to  the  high-cost 
loop  support  mechanism  for  rural 
carriers  would  affect  the  specific 
conclusions  adopted  in  the  Rural  Task 
Force  Order.  66  FR  34603  (June  29. 
2001),  as  well  as  its  five-year  time 
frame. 

A.  State  of  the  Marketplace  and 
Universal  Service  Fund 

2.  We  seek  to  establish  a  complete 
record  on  the  development  of 
competition  in  high-cost  areas,  the  effect 
of  the  Commission's  current  policies  on 
such  development,  and  how  line  growth 
in  high-cost  areas  may  impact  the 
universal  service  fund.  To  the  extent 
possible,  we  request  that  commenters 
provide  detailed  data  on  competition 
and  line  growth  in  high-cost  areas.  The 
more  specific  data  that  we  receive,  the 
better  able  we  will  be  to  tailor  our 
recommendations  to  meet  the  Act's 
goals  of  maintaining  universal  service 
and  fostering  competition. 

3.  Based  on  Universal  Service 
Administrative  Company  (USAC)  data,  a 
total  of  approximately  1 ,400  ETCs 
received  approximately  $803  million  in 
high-cost  support  disbursed  in  the  third 
quarter  of  2002  for  service  to 
approximately  31  million  Unes.  Of  these 
ETCs,  45  were  competitive  ETCs,  of 
which  15  were  mobile  wireless 
providers,  and  30  were  competitive 
LECs.  The  competitive  ETCs  received 
approximately  $14  million  for  service  to 
1.2  million  lines  for  the  same  time 
period,  representing  approximately  1.8 
percent  of  the  total  amount  of  high-cost 
support  provided  to  ETCs.  In  contrast, 
in  the  first  quarter  of  2001,  competitive 
ETCs  received  approximately  $2  million 
out  of  approximately  $638  million  in 
high-cost  support,  or  approximately  0.4 
percent  of  total  high-cost  support. 

4.  To  what  extent  will  support  for 
competitive  ETCs  likely  grow  over  time? 
Is  the  growth  rate  of  support  for 
competitive  ETCs  over  the  last  eighteen 
months  indicative  of  what  one  would 
expect  to  see  in  the  future?  How  does 
the  growth  in  support  for  competitive 
ETCs  compare  to  the  growth  in  support 
for  other  ETCs  (i.e.,  incumbent  LECs)? 

5.  According  to  the  Commission's 
most  recent  Local  Telephone 
Competition  report,  93  percent  of 
United  States  households  are  located  in 
zip  codes  where  there  is  at  least  one 
competitive  local  exchange  carrier.  In 
some  states,  however,  entry  is  occurring 
in  only  a  limited  number  of  zip  codes. 
According  to  the  Commission's  most 
recent  CMRS  Competition  report,  94 
percent  of  the  total  United  States  ■  •     •  j 


population  lives  in  counties  with  access 
to  three  or  more  different  mobile 
telephone  service  operators  (including 
cellular,  broadband  Personal 
Communications  Services,  and/or 
digital  Specialized  Mobile  Radio 
providers).  What  percentage  of 
consumers  in  rural  and  high-cost  areas 
have  access  to  competitive  alternatives 
for  services  provided  by  incumbent 
LECs?  What  economic  and  business 
factors  affect  competitive  entry  in  rural 
and  high-cost  areas?  To  what  extent,  if 
any,  is  there  a  relationship  between 
competitive  entry  and  receipt  of  high- 
cost  support  by  competitive  ETCs? 

6.  In  addition,  we  encourage 
commenters  to  provide  the  Joint  Board 
with  data  on  the  number  of  telephone 
connections  in  high-cost  areas,  and  to 
also  indicate  the  type  of  technological 
platform  providing  the  telephone 
connections.  Is  there  line  growth  in  high 
cost  areas,  and  if  so,  how  much  of  the 
line  growth  is  due  to  services  being 
provided  by  wireline,  wireless,  and 
other  technology  platforms?  To  what 
extent  does  such  growth  represent 
secondary  lines,  and  to  what  extent  does 
it  represent  new  end  users?  Where  are 
such  lines  located?  To  what  extent  are 
such  lines  eligible  for  high-cost  support, 
i.e.,  provided  by  ETCs?  How  many 
currently  receive  support? 

7.  To  what  extent  does  wireless  or 
other  technology  represent  the  addition 
of  complementary  service  rather  then 
substitution  for  traditional  wireline  in 
rural  and  high-cost  areas?  We  note  that, 
according  to  the  Commission's  most 
recent  Telephone  Subscribership  in  the 
United  States  report,  as  of  November 
2001. 1.2  percent  of  households  in  the 
United  States  indicated  that  they  had 
only  wireless  phones.  Is  it  reasonable  to 
assume  that  this  statistic  on  household 
wireless  substitution  nationwide  is 
indicative  of  the  degree  of  substitution 
occurring  in  high-cost  areas?  To  what 
extent  have  customers  of  mobile 
wireless  competitive  ETCs  substituted 
wireless  for  wireline  service? 

B.  Methodology  for  Calculating  Support 
in  Competitive  Study  Areas 

8.  We  seek  comment  regarding  the 
methodology  for  calculating  support  for 
ETCs  in  competitive  study  areas.  Under 
the  Commission's  current  rules,  per-line 
support  for  all  ETCs  is  based  on  the 
support  that  the  incumbent  LEC  would 
receive  for  the  same  line.  This  means 
that  support  to  the  competitive  ETC  is 
based  on  a  variety  of  factors  directly 
related  to  the  incumbent's  operations. 

9.  We  seek  comment  on  the  policy 
goals  of  portable  support.  Does 
providing  universal  service  support  Jbr 
multiple  ETCs  in  high-cost  areas  result  <  : 


in  inefficient  competition  and  impose 
greater  costs  on  the  universal  service 
fund?  Do  the  current  rules  promote 
competitive  neutrality  and  properly 
balance  the  statutory  goals  of 
competition  and  universal  service?  Do 
the  current  rules  promote  efficient 
competition  in  high-cost  areas?  Do  they 
operate  in  a  competitively  neutral 
maimer?  Do  they  remove  or  create 
barriers  to  entry?  Do  the  current  rules 
have  the  effect  of  supporting  the  costs 
of  two  or  more  networks  serving  the 
same  area  concurrenUy?  If  so.  is  that 
consistent  with  the  purpose  of  section 
254  of  the  Act? 

10.  To  what  extent  do  the  costs  of 
competitive  ETCs  differ  from  the  costs 
of  incumbents?  Do  the  Commission's 
rules  create  an  unfair  advantage  for 
ETCs  with  lower  costs?  Should  support 
vary  depending  on  an  ETCs  technology 
platform?  What  is  the  effect  of 
competitive  entry  in  rural  and  non-rural 
study  areas  on  the  amount  of  support 
that  an  incumbent  ETC  receives? 

11.  We  also  seek  comment  on 
alternative  methodologies  for 
calculating  support  for  competitive 

•        ETCs.  For  example,  should  the 

Commission  calculate  support  for  a 
competitive  ETC  based  on  its  own  costs? 
What  would  be  the  competitive  effects 
of  paying  different  amounts  per 
"customer"  or  per  "line"  to  each  ETC? 
To  the  extent  competitive  ETCs  were  to 
receive  support  based  on  their  own 
costs,  what  costs  would  be 
appropriately  included  in  determining 
support?  Under  such  an  approach, 
should  support  be  based  on  competitive 
ETCs'  forward-looking  economic  costs 
or  embedded  costs?  Should  the 
methodology  used  to  calculate 
competitive  ETC  support  be  the  same  as 
the  methodology  used  to  calculate 
support  for  the  incumbent?  We  note  that 
the  Commission's  forward-looking  cost 
model  is  designed  to  model  the  costs  of 
a  wireline  network,  and  that 
competitive  ETCs  are  not  subject  to  the 
same  regulatory  and  reporting 
requirements  as  inamibent  LECs.  Also, 
several  ETCs  now  provide  service  using 
wireless  technology.  What  reporting 
requirements  would  be  necessary  in 
order  to  implement  a  requirement  that 
support  for  each  competitive  ETC  be 
based  on  its  own  costs?  Under  such  an 
approach,  would  it  be  appropriate  to 
calculate  support  for  competitive  ETCs 
on  a  per-line  basis?  If  so.  should  per-line 
support  amoimts  reflect  solely  the 
competitive  ETCs  line  count,  or  some 
combination  of  the  line  counts  reported 
by  all  area  ETCs?  What  are  the 
alternatives  to  calculating  support  on  a 
per-line  basis? 


12.  In  addition,  we  seek  comment  on 
other  methods  of  determining  high-cost 
support  for  ETCs  in  competitive  study 
areas.  For  example,  should  support  in 
competitive  areas  be  based  on  the 
lowest-cost  provider's  costs,  in  order  to 
promote  efficiency?  For  example,  if  a 
fixed  wireless  carrier  can  serve  an  area 
at  lower  cost,  should  support  to  all 
carriers  serving  that  area  be  based  on  the 
cost  of  the  fixed  wireless  service?  How 
should  the  Commission  determine  the 
lowest  cost  of  service  and  to  what  extent 
should  quality  of  service  be  considered 
when  making  such  a  determination?  To 
the  extent  the  costs  of  competitive  ETCs 
are  lower  than  the  costs  of  incumbent 
LECs,  what  effect  would  such  rules  have 
on  incumbent  providers? 

13.  We  also  seek  comment  on  whether 
and  how  auctions  might  be  utilized  to 
award  support.  For  example,  should 
high-cost  support  be  awarded  to  the 
ETC  with  the  lowest  bid  for  support  in 

a  designated  service  area  for  a  set  period 
of  time?  Under  such  a  system,  how 
would  the  geographic  units  of  the 
auction  be  determined,  what  criteria 
should  determine  when  an  ETC  or  ETCs 
receive  support,  what  regulatory 
authority  should  administer  the  process, 
and  how  frequently  should  auctions  be 
conducted?  What  responsibiUties 
should  be  imposed  on  the  ETC  that 
receives  high-cost  support?  Should  such 
an  ETC  be  required  to  assume  quality  of 
service  obligations?  How  would 
auctions  be  implemented  in  light  of 
section  214(e)(2)  of  the  Act,  which 
requires  states  to  determine  through  the 
ETC  process  whether  designation  of  a 
competitive  ETC  in  a  given  service  area 
would  serve  the  public  interest?  What 
other  laws  should  be  considered  when 
determining  the  suitability  of  auctions 
as  a  mechanism  for  directing  support  to 
rural  or  non-rural  service  areas?  What 
would  be  the  effect  of  auctions  on  the 
objective  of  fostering  competition  and 
the  principle  of  competitive  neutrality 
in  high-cost  areas?  Specifically,  what 
impact  would  auctions  have  on 
investment  by  incumbents  and 
competitors  in  high-cost  areas?  What 
sort  of  measures  could  be  adopted  to 
encourage  auction  winners,  as  well  as 
losers,  to  continue  investing  in  high-cost 
areas?  What  level  of  competition  should 
be  present  prior  to  auctions  being 
conducted  in  a  given  service  area? 
Under  an  auction  system,  would 
adequate  incentives  exist  to  ensure  each 
carrier  would  provide  its  lowest  bid? 

14.  In  addition,  we  seek  comment  on 
the  Commission's  rules  governing 
calculation  of  high-cost  support  for 
competitive  ETCs  utilizing  UNEs. 

.  Currently,  a  competitive  ETC  that 
provides  supported  services  utilizing 


UNEs  receives  the  lesser  of  the  UNE 
price  or  the  per-line  support  amount 
available  to  the  incumbent  LEC.  Some 
competitive  UNE-based  ETCs  serving 
high-cost  areas  may  receive  support 
equal  to  the  full  price  of  the  UNEs  they 
purchase  from  the  incumbent  LEC.  As  a 
residt.  these  competitive  ETCs  have  no 
net  UNE  cost,  and  may  pay  only  nofl* 
UNE  costs  such  as  customer  service 
support,  administrative  costs,  and 
network  costs  ancillary  to  the  UNE 
costs.  Also,  the  geographic  area  for 
which  support  is  calculated  for 
competitive  ETCs  may  be  different  from 
the  area  for  which  UNE  prices  are 
calculated  by  the  state  commission. 
Should  the  Commission  revise  its  rules? 
ff  so,  how?  For  example,  should  the 
Commission  require  a  competitive  ETC 
to  qualify  for  high-cost  support  based  on 
its  cost  associated  with  the  purchase  of 
UNEs?  What  costs  do  competitive  ETCs 
have  in  addition  to  the  cost  of 
purchasing  UNEs?  Under  such  an 
approach,  how  should  these  additional 
costs  be  considered  in  determining 
whether  to  provide  support  to  a 
competitive  ETC  that  utilizes  UNEs? 
How  should  such  costs  be  determined? 
Are  modifications  to  the  Commission's 
rules  warranted  in  order  to  clarify  how 
incumbents  report  loops  sold  as  UNEs 
to  competitive  ETCs? 

15.  With  respect  to  any  proposed 
alternative  methodologies,  commenters 
should  provide  a  detailed  explanation 
as  to  how  support  should  be  calculated 
and  the  administrative  burdens  entailed. 
In  particular,  we  seek  a  comprehensive 
assessment  of  the  reporting  obligations 
and  the  frequency  of  such  reporting,  and 
the  necessity  for  either  regular 
Commission  review  of  embedded  costs 
or  development  and  update  of  models. 
Conunenters  should  quantify  the  burden 
of  any  proposed  reporting  obligations 
and  any  necessary  embedded  cost  or 
model  review.  Commenters  should  also 
address  how  any  proposed  alternative 
methodologies  would  affect  competition 
and  competitive  neutrality,  and  how 
they  would  serve  the  principles  of 
section  254  of  the  Act.  In  addition, 
commenters  should  address  the 
relationship  between  carrier  of  last 
resort  obligations  and  the  proposed 
alternative  methodology.  "To  the  extent  a 
commenter's  proposal  would  result  in  a 
change  in  the  amount  of  support  paid  to 
an  ETC,  that  commenter  should  also 
explain  whether  the  change  should 
occur  as  soon  as  possible,  be  phased  in, 
or  be  deferred  to  hold  existing  ETCs 
harmless  from  the  change. 

16.  Furthermore,  we  seek  comment  on 
whether  the  support  available  to 
competitive  ETCs  in  high-cost  areas 
should  be  subject  to  limitations  similar 
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to  those  imposed  on  support  for 
incumbent  LECs.  Under  the 
Commission's  current  rules,  high-cost 
loop  support  for  competitive  ETCs  is  not 
capped,  whereas  the  Commission's  rules 
limit  the  overall  amount  of  rural  high- 
cost  loop  support  available  to 
incumbent  LECs.  Should  the  maximum 
amount  of  support  available  to  a  single 
competitive  E'TC  have  some  relation  to 
the  total  amount  of  high-cost  support 
available  to  the  incumbent  in  the  same 
area?  Should  the  total  amount  of 
funding  available  to  all  ETCs  in  a 
geographic  area  be  capped  in  some 
manner?  Commenters  should  address 
the  potential  beneHts  and  costs  of 
modifying  these  rules  on  the  stability, 
predictability,  and  sufficiency  of  the 
fund,  as  well  as  their  potential  effects  on 
competition. 

17.  In  addition,  we  seek  comment 
regarding  the  speciHc  concerns  raised 
by  the  Rural  Task  Force  relating  to 
excessive  growth  in  the  fund  if 
incumbent  rural  carriers  lose  a 
significant  number  of  lines  to 
competitive  ETCs.  The  Rural  Task  Force 
stated,  fq|-  example,  that  as  a  rural 
incumbent  LEC  "loses"  lines  to  a 
competitive  ETC,  the  rural  incumbent 
LEC  must  recover  its  fixed  costs  from 
fewer  lines,  thus  increasing  its  average 
per-line  costs.  With  higher  average  per- 
iine  costs,  the  rural  incumbent  LEC 
could  receive  greater  per-line  support, 
which  would  also  be  available  to  the 
competitive  ETC  for  each  of  the  lines 
that  it  serves.  In  response  to  these 
concerns,  the  Commission  sought 
comment  on  whether  to  freeze  per-line 
support  amounts  available  to  the  rural 
incumbent  LEC  and  any  competitive 
ETC  in  competitive  study  areas  served 
by  rural  carriers.  We  invite  commenters 
to  update  the  record  and  provide 
alternative  proposals  that  may  be 
appropriate  to  address  this  issue. 
Commenters  should  support  their 
responses  with  data  or  other  empirical 
information  regarding  loss  of  lines  by 
rural  carriers  to  competitive  ETCs.  We 
request  that  such  empirical  information 
be  categorized  by  customer  class  or 
service,  including  residential  and 
business,  single  and  multi-line  business, 
special  access,  etc. 

18.  We  also  seek  conunent  regarding 
the  methodology  for  determining  the 
location  of  a  line  served  by  a  mobile 
wireless  provider,  and  whether 
modifications  are  warranted.  Currently, 
competitive  ETCs  providing  mobile 
wireless  service  use  the  customer's 
billing  address  for  purposes  of 
identifying  the  service  location  of  a 
mobile  wireless  customer  in  a  service 
area.  In  the  Rural  Task  Force  Order,  the 
Commission  concluded  that  this 


approach  was  reasonable  and  the  most 
administratively  simple  solution  to  the 
problem  of  determining  the  location  of 
a  wireless  customer  for  universal  service 
purposes,  although  it  could  be  subject  to 
abuse.  The  Commission  also  stated  that 
it  might  revisit  this  approach  "(ajs  more 
mobile  wireless  Ccuriers  are  designated 
as  eligible  to  receive  support(.]"  We 
invite  commenters  to  address  the 
reasonableness  of  the  Commission's 
current  approach  and  whether  it  should 
be  reevaluated.  To  the  extent 
commenters  assert  this  approach  has  led 
to  unintended  consequences,  they 
should  describe  such  situations  with 
specificity.  We  ask  commenters  to 
provide  suggestions  regarding  ■ 
alternative  methods  of  determining  the 
location  of  lines  served  by  a  mobile 
wireless  service  provider.  Commenters 
should  specifically  address  the 
administrative  burdens  entailed  by  any 
proposed  approaches. 

C.  Scope  of  Support 

19.  Under  the  Commission's  current 
rules,  all  residential  and  business 
connections  provided  by  ETCs  are 
eligible  for  high-cost  support.  In  its  1996 
recommendations  to  the  Conunission 
regarding  universal  service,  the  Joint 
Board  recommended  that  support  be 
limited  to  the  provision  of  a  single 
cormection  to  a  subscriber's  primary 
residence  and  to  businesses  with  only  a 
single  connection.  The  Joint  Board  also 
recommended  that  support  not  be 
provided  to  second  residences.  In 
declining  to  adopt  this 
recommendation,  the  Commission 
stated  that  it  shared  the  Joint  Board's 
concern  regarding  this  matter,  but  it 
would  continue  to  evaluate  this 
recommendation  as  it  further  developed 
a  support  mechanism  based  on  forward- 
looking  economic  costs. 

20.  As  noted  above,  currently 
incumbent  LECs  and  competitive  ETCs 
collectively  serve  a  total  of  32.2  million 
lines  in  high-cost  areas.  What 
percentage  of  these  lines,  or  lines  in  any 
particular  geographic  area,  are  second 
lines?  To  the  extent  possible, 
commenters  should  provide  detailed 
empirical  information  and  should 
address  whether  the  percentage  of  lines 
(hat  should  be  deemed  "second  lines" 
varies  in  any  way  between  incumbent 
LECs  and  competitive  ETCs. 

21.  We  seek  conunent  regarding 
whether  the  goals  of  section  254  would 
be  better  served  if  support  were  limited 
to  a  single  connection  to  the  residential 
or  single-line  business  end-user — 
whether  provided  by  the  incumbent  or 
a  competitive  ETC.  Would  limiting 
support  to  primary  lines  be  consistent 
with  the  universal  service  principle 


stating  that  access  in  rural  and  high-cost 
areas  should  be  "reasonably 
comparable"  to  urban  areas?  How 
would  a  primary  line  restriction  affect 
the  implementation  of  federal  support 
mechanisms  based  on  embedded  or 
forward-looking  costs?  How  would  such 
a  restriction  affect  the  implementation 
of  the  Commission's  interstate  access 
reform  goals  adopted  in  the  CALLS 
Order,  65  FR  57739.  September  26.  2000 
and  MAG  Order,  66  FR  59719, 
November  30,  2001?  Commenters  also 
should  address  the  significance  of 
carrier  of  last  resort  obligations  to  these 
issues.  What  would  be  the  impact  of 
primary  line  restrictions  on  consumers, 
ETCs,  and  an  ETCs  ability  to  provide 
universal  service? 

22.  If  support  were  limited  to  a  single 
connection,  how  would  it  be 
determined  which  line  receives 
support?  Is  it  administratively  feasible 
to  distinguish  primary  from  second 
lines?  Commenters  should  address 
whether  and  how  primary  lines  should 
be  defined.  Should  the  end  user  be 
defined  as  a  household,  or  a  single 
individual?  How  would  a  rule  limiting 
support  to  a  single  residential  end  user 
affect  households  in  which  two  or  more 
uiuelated  individuals  reside?  The 
Conunission  previously  acknowledged 
the  administrative  difficulties  associated 
with  applying  different  primary  and 
non-primary  residential  SLC  rates. 
Would  similar  problems  arise  if  the 
Commission  were  to  limit  high-cost 
support  to  primary  lines?  Would  such 
problems  be  magnified  in  a  multi-carrier 
environment?  Would  limiting  support  to 
primary  lines  reduce  incentives  to 
construct  second  lines  in  high-cost  areas 
or  create  a  negative  financial  effect  on 
the  incumbent?  If  the  Conunission 
limited  support  to  primary  lines,  would 
the  Commission  also  need  to  revise  how 
it  determined  the  amount  of  support  per 
line?  If  so,  how  should  the  level  of 
support  be  determined? 

23.  If  support  were  limited  to  a  single 
connection,  should  the  end  user 
designate  the  line  to  be  supported,  and 
if  so,  how  would  this  rule  be 
administered?  How  would  consumers 
be  affected  by  such  action?  How  would 
this  affect  the  price  of  services  for  single 
line  subscribers  and  multi-line 
subscribers?  Under  such  an  approach, 
should  support  depend  on  the  type  of 
line  designated  by  the  end  user? 

24.  Should  support  be  provided  to 
second  residences,  and  if  not,  how 
would  second  residences  be  defined? 
Alternatively,  should  the  number  of 
connections  eligible  for  high-cost 
support  be  Umited  in  some  manner 
other  than  a  primary  line  restriction? 
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25.  We  also  ask  commenters  to 
discuss  whether  any  proposed  rule 
modifications  would  advance  the  goals 
of  section  254,  would  be  competitively 
neutral,  and  would  promote  more 
efficient  competition  in  competitive 
study  areas.  How  would  a  limit  on  the 
number  of  lines  that  receive  support 
affect  incumbent  LECs'  and  competitive 
ETCs'  incentives  te-compete  for  all 
lines?  Would  a  limit  on  the  number  of 
lines  that  receive  support  be  a  barrier  to 
entry?  In  addition,  to  what  extent  would 
any  proposed  modifications  affect  the 
size  of  the  universal  service  fund? 

D.  Process  for  Designating  ETCs 

26.  In  order  to  receive  universal 
service  support,  carriers  must  obtain 
ETC  designation  from  the  relevant  state 
commission,  or  the  Commission  in  caSes 
where  the  state  commission  lacks 
jurisdiction.  Before  designating  an 
additional  ETC  for  an  area  served  by  a 
rural  telephone  company,  the  state 
conunission  or  the  Commission  must 
find  that  the  designation  is  in  the  public 
interest.  We  seek  comment  regarding  the 
system  for  resolving  requests  for  ETC 
designations  under  sections  214(e)(2) 
and  214  (e)(6)  of  the  Act.  Is  there  a  need 
to  clarify  the  standards  for  ETC 
designations  under  the  Act?  What 
factors  should  the  Commission  consider 
when  it  performs  ETC  designations 
pursuant  to  section  214(e)(6)?  In 
particular,  what  factors  should  the 
Commission  consider  in  determining 
whether  designation  of  more  than  one 
ETC  is  consistent  with  the  public 
interest,  convenience,  and  necessity? 
What  additional  factors,  if  any,  should 
be  considered  when  considering 
whether  to  designate  an  ETC  in  a  rural 
carrier  study  area? 

27.  We  also  seek  specific  comment  on 
ETC  designations  performed  by  states 
pursuant  to  section  214(e)(2)  of  the  Act. 
Is  it  advisable  to  establish  permissive 
federal  guidelines  for  states  to  use  in 
designating  ETCs  pursuant  to  section 
214(e)(2),  and  if  so,  what  should  be 
included  in  such  guidelines?  Should  the 
Conunission  encourage  states  to  have 
similar  standards  for  the  designation  of 
ETCs?  In  considering  this  issue, 
commenters  should  also  address  the 
impact  of  the  Fifth  Circuit's  decision 
regarding  the  Commission's  ability  to 
prohibit  states  from  imposing  additional 
eligibility  criteria  on  ETCs.  In  addition, 
what  effect,  if  any,  does  the  current  ETC 
designation  system  have  on  the 
emergence  of  competition?  We  also  seek 
comment  on  the  public  interest  finding 
that  must  be  made  before  any 
competitive  carrier  can  be  designated  as 
an  ETC  in  a  rural  telephone  company's 


study  area.  What  sort  of  factors  do  state 
commissions  currently  consider  when 
evaluating  whether  the  designation  is  in 
the  public  interest?  If  greater 
consistency  among  the  states  in 
performing  the  public  interest 
evaluation  is  desirable,  should  the 
Conunission  provide  guidance  regarding 
the  factors  a  state  commission's  public 
interest  analysis  should  consider?  To 
what  extent  are  similar  luiiversal  service 
obligations  or  quality  of  service 
obligations  not  imposed  on  incumbent 
LECs  and  competitive  ETCs?  Should 
any  Conunission  guidelines  differ 
depending  upon  whether  or  not  the 
rural  exemption  has  been  lifted  in  the 
area  for  which  ETC  status  is  sought? 

28.  In  the  Rural  Task  Force  Order,  the 
Commission  determined  that  rural 
carriers  should  be  permitted  to 
disaggregate  and  target  per-line  high- 
cost  universal  service  support  into 
geographic  areas  below  the  study  area 
level.  "The  Commission  concluded  that 
such  action  would  ensure  that  support 
is  "distributed  in  a  maimer  that  ensures 
that  the  per-line  level  of  support  is  more 
closely  associated  with  the  cost  of 
providing  service."  The  Commission 
also  determined  that  rural  incumbent 
LECs  must  submit  maps  that  clearly 
specify  the  boundaries  of  the  designated 
disaggregation  zones  of  support.  Do  the 
Commission's  reporting  requirements 
adequately  ensure  that  competitors  have 
sufficient  information  about  the 
geographic  scope  of  incumbent 
disaggregation  zones?  We  invite 
commenters  to  address  whether  the 
Commission  should  clarify  its 
requirements.  Further,  the  Commission 
concluded  in  the  Rural  Task  Force 
Order  that  the  level  of  disaggregation  of 
support  should  be  considered  in 
determining  whether  to  certify  new 
ETCs  for  a  service  area  other  than  a  nual 
carrier's  entire  study  area.  In  light  of  the 
Commission's  finding  that 
disaggregation  zones  encourage  efficient 
market  entry,  what  weight  should  states 
and  the  Commission  place  on  the 
presence  of  such  zones  when 
determining  whether  the  designation  of 
a  competitive  ETC  below  the  study  area 
level  is  in  the  public  interest? 

29.  Piusuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
May  5,  2003,  and  reply  comments  on  or 
before  June  3,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  bttp:/ 
/www.fcc.gov/e-file/ecfs.html.  Only  one 
copy  of  an  electronic  submission  must 


be  filed.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  CC  Docket  No.  96-45. 
Parties  also  may  submit  electronic 
comments  by  Internet  e-mail.  To  receive 
filing  instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  include  the  following 
words  in  the  body  of  the  message,  "get 
form  <your  e-mail  address>."  A  sample 
form  and  directions  will  be  sent  in 
reply.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing. 

30.  All  paper  filings  must  be  sent  to 
the  Commission's  Secretary,  Marlene  H. 
Dortch,  Office  of  the  Secretary.  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Parties  who  choose  to  file  by  paper  also 
should  send  three  copies  of  their  filings 
to  Sheryl  Todd,  Telecommunications 
Access  Policy  Division,  445  12th  Street, 
SW.,  Room  5-B540,  Washington,  DC 
20554.  In  addition,  parties  who  choose 
to  file  by  paper  must  send  copies  of 
their  comments  on  diskette  to  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  Such 
submissions  should  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM-compatible 
format  using  Word  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name.  CC 
Docket  No.  96-45,  the  type  of  pleading 
(comment  or  reply  comment),  the  date 
of  submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskeWe  should  contain  only,  one 
party's  pleadings,  preferably  in  a  single 
electronic  file. 

31.  The  full  text  of. this  document  is 
available  for  public  inspection  and 
copying  diuing  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257.  Washington,  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street,  SW..  Room  CY-B402. 
Washington.  DC.  20554.  telephone  202-  • 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

Federal  Comniunications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
BILUNG  CODE  6712-01-# 
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APPENDIXA 
Percentage  of  Zip  Codes  with  Competitive  Local  Exchange  Carriers 

(Asof  June  30,  2002) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-021-1] 

Tropical  Soda  Apple;  Availability  of  an 
Environmental  Assessment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  availability  and 
request  for  comments. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
control  of  tropical  soda  apple,  Solanum 
viarum  Dunal  (Solanaceae).  The 
environmental  assessment  considers  the 
effects  of,  and  alternatives  to,  the  release 
of  a  nonindigenous  beetle,  Gratiana 
boliviana  Spaeth  (Coleoptera: 
Chrysomelidae),  into  the  enviroimient 
as  a  biological  control  agent  to  reduce 
the  severity  of  infestations  of  tropical 
soda  apple  in  Florida  and  other  infested 
States  in  the  continental  United  States. 
We  are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  4, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-021-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-021-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Youi 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  your  message  and  "Docket 
No.  03-021-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  enviroimiental 
assessment  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 

coming. 
APfflS  documents  published  in  the 

Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tracy  A.  Homer,  Ecologist, 
Enviromnental  Services,  PPD,  APHIS, 
4700  River  Road  Unit  149,  Riverdale, 
MD  2073:^1236;  (301)  734-5213. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
considering  an  application  from  a 
researcher  at  the  University  of  Florida 
for  a  permit  to  release  a  nonindigenous 
beetle,  Gratiana  boliviana  Spaeth 
(Coleoptera:  Chrysomelidae),  into  the 
environment  to  reduce  the  severity  of 
infestations  of  tropical  soda  apple, 
Solanum  viarum  Dimal  (Solanaceae)  in 
Florida  and  other  infested  States  in  the 
continental  United  States. 

Tropical  soda  apple  is  a  peretmial 
shrub  that  belongs  to  the  plant  family 
Solanaceae,  section  Acanthophora, 
genus  Solanum,  and  subgenus 
Leptostemonum.  A  plant  with  foliage 
unpalatable  to  livestock,  tropical  soda 
apple  can  infest  a  pasture  or  rangeland 
in  1  to  2  years,  resulting  in  lower 
stocking  rates.  It  is  native  to  Brazil  and 
Argentina  but  has  become  a  weed  in 
other  areas  of  South  America  and  in 
Africa,  India,  Nepal,  the  West  Indies, 
Honduras,  Mexico,  and  the  United 
States.  Tropical  soda  apple  was 
originally  detected  in  the  United  States 
in  Florida  in  1988.  The  past\u«  land 
infested  in  1992  was  estimated  to  be 
approximately  150,000  acres;  10  years 
later,  the  infested  area  had  increased  to 
more  than  1  million  acres  of  improved 


pastxu"es,  citrus  groves,  sugar  cane 
fields,  ditches,  vegetable  crops,  sod 
farms,  forestlands,  and  natural  areas. 
Tropical  soda  apple  was  placed  on  the 
Federal  Noxious  Weed  List  in  1995,  and 
it  is  listed  as  one  of  the  most  invasive 
species  in  Florida  by  the  Florida  Exotic 
Pest  Plant  Council.  In  addition  to 
Florida,  the  plant  has  been  reported  in 
Alabama,  Georgia,  Mississippi, 
Louisiana,  Texas.  North  Carolina,  South 
Carolina,  Teimessee,  and  Pennsylvania. 
Researchers  believe  that  it  has  the 
potential  to  expand  its  range  even 
further  in  the  United  States. 

Three  types  of  controls  are  currently 
being  used  to  limit  the  spread  of  tropical 
soda  apple:  chemical,  mechanical,  and 
regulatory.  Chemical  control  involves 
the  use  of  herbicides.  Mechanical 
control  is  attempted  by  mowring  to  a 
three-  to  four-inch  height  to  prevent  the 
plants  from  producing  fruit  and  seeds. 
Several  southern  States  are  trying  to 
prevent  the  spread  of  tropical  soda 
apple  by  means  of  regulatory  control, 
regulating  the  movement  of  cattle,  hay, 
sod,  manure,  lots  of  seed,  and  soil  from 
infested  areas  to  areas  free  df  infestation. 
Unfortunately,  herbicides  and  mowing 
only  provide  temporary  weed 
suppression,  and  in  addition  to  being 
expensive,  they  are  not  always  practical 
in  inaccessible  areas.  Moreover, 
herbicides  can  have  negative 
environmental  effects,  which  include 
leaving  undesirable  chemical  residues 
in  the  ecosystem  and  in  commodities 
and  adversely  affecting  non-target 
organisms. 

The  biological  control  agent  G. 
boliviana,  a  nonindigenous  tortoise 
beetle  in  the  insect  family 
Chrysomelidae,  has  the  potential  to 
reduce  the  severity  of  infestations  of 
tropical  soda  apple  in  Florida  and  other 
infested  States  in  the  continental  United 
States.  Adults  and  larvae  feed  on 
tropical  soda  apple  leaves,  restricting 
the  vigor  and  growth  rate  of  the  plants 
and  potentially  reducing  the 
competitive  advantage  this  invasive 
weed  has  over  native  vegetation.  APHIS 
has  completed  an  environmental 
assessment  that  considers  the  effects  of. 
and  alternatives  to,  the  release  of  G. 
boliviana  into  the  environment  as  a 
biological  control  agent  for  tropical  soda 
apple. 

APHIS'  review  and  analysis  of  the 
potential  enviroiunental  impacts 
associated  with  releasing  G.  boliviana 
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into  the  environment  are  documented  in 
detail  in  an  environmental  assessment 
entitled  "Field  Release  of  a 
Nonindigenous  Beetle,  Gratiana 
boliviano  (Coleoptera:  Chrysomelidae), 
for  Biological  Control  of  Tropical  Soda 
Apple.  Solanum  viarum  (Solanaceae)" 
(February  2003).  We  are  making  this 
environmental  assessment  available  to 
the  public  for  review  and  comment.  We 
will  consider  all  comments  that  we 
receive  on  or  before  the  date  listed 
under  the  heading  DATES  at  the 
beginning  of  this  notice. 

The  environmental  assessment  may 
be  viewed  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/  by  following 
the  link  for  "Dociunent/Forms  Retrieval 
System,"  then  clicking  on  thjB  triangle 
beside  "6-Permits-Environmental 
Assessments"  and  selecting  document 
number  0033.  You  may  request  paper 
copies  of  the  environmental  assessment 
by  calling  or  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  the  title  of  the 
environmental  assessment  when 
requesting  copies.  The  environmental 
assessment  is  also  available  for  review 
in  our  reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice). 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1).  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC  this  28th  day  of 
February  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  03-5134  Filed  3-4-03:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  NutrttkKi  Sarvica 

Agancy  InformatkMi  Collaction 
Actlvitiaa:  Propoaad  Collaction, 
Commant  Raquaat — National  Hunger 
ClaaringtKHiaa  Survey 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 


notice  announces  FNS'  intention  to 
request  renewal  of  Office  of 
Management  and  Budget  (OM6) 
approval  of  the  National  Hunger 
Clearinghouse  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  5,  2003. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Pam  Phillips,  Director, 
Consumer  and  Community  Affairs. 
Office  of  Communications  and 
Governmental  Affairs,  Food  and . 
Nutrition  Service.  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Room  912,  Alexandria,  VA  22302. 

All  responses  to  this  notic^Vill  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Phillips,  (703)  305-2298.  Copies  of  this 
information  collection  can  be  obtained 
from  Martha  Newton  at  the  address 
listed  above. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Hunger  Clearinghouse 
Survey. 

OMB  Number:  0584-0474. 

Expiration  Date:  2/28/03. 

Type  of  Request:  Renewal  of  OMB 
approval. 

Abstract:  Section  26(d)  of  the  Richard 
B.  Russell  National  School  Lunch  Act 
(42  U.S.C.  1769g(d)),  which  was  added 
to  the  Act  by  section  123  of  Pub.  L.  103- 
448  on  November  2,  1994,  mandated 
that  FNS  enter  into  a  four-year  contract 
with  a  non-governmental  organization 
to  establish  and  maintain  an 
information  clearinghouse  (named 
"USDA  National  Hunger 
Clearinghouse"  or  "Clearinghouse")  for 
groups  that  assist  low-income 
individuals  or  communities  regarding 
nutrition  assistance  programs  or  other 
assistance.  FNS  awarded  the  contract  to 
World  Hunger  Year  (WHY),  Inc.  on 
September  29, 1995;  the  contract  ended 
on  September  30,  1999. 

Section  26(d)  was  amended  by  section 
112  of  Pub.  L.  105-336  on  October  31, 


1998  to  extend  funding  for  the 
Clearinghouse  (now  called  "National 
Hunger  Clearinghouse"  or 
"Clearinghouse")  through  fiscal  year 
2003.  FNS  awarded  the  five-year 
contract  to  World  Hunger  Year  on 
September  29, 1999;  it  expires  on 
September  30,  2003. 

The  Clearinghouse  includes  a 
database  of  non-governmental, 
grassroots  programs  that  work  in  the 
areas  of  hunger  and  nutrition,  as  well  as 
a  mailing  list  of  relevant  local 
governmental  agencies.  Under  the 
original  contract.  Clearinghouse  staff 
established  the  database  by  reviewing 
relevant  programs  of  organizations 
contained  in  several  existing  mailing 
lists.  Program  and  mailing  information 
abou^  organizations  culled  from  these 
lists  were  collected  and  entered  into  the 
database  once  each  contract  year  (years 
one  through  four  of  the  original  contract 
and  years  one  through  four  so  far  of  the 
existing  contract)  through  a  series  of 
electronically-processed  survey 
questioimaires  sent  through  the  United 
States  Postal  Service.  Clearinghouse 
staff  followed  up  by  phone  or  facsimile 
to  ensure  the  highest  possible  return 
rate  on  the  questioimaires.  Surveys 
could  also  be  completed  on  the  World 
Wide  Web.  Returned  surveys  were 
scanned  and  data  entered  into  the 
database. 

Survey  questionnaires  will  be  sent  out 
one  more  time  (year  five)  in  the  current 
contract.  For  this  information  collection, 
the  following  information  was 
determined: 

Estimate  of  the  Burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  five 
minutes  for  the  survey  (the  survey 
includes  one  two-page  instrument). 

Respondents:  The  respondents  are 
non-govemmental  organizations  that 
have  grassroots  food  and  nutrition 
programs. 

Estimated  Number  of  Respondents: 
1,750. 

Estimated  Number  of  Responses  per 
Respondent:  One  response  per 
respondent. 

Estimated  Total  Annual  Burden  on 
Respondents:  146  hours. 

Dated:  February  27.  2003. 
Eric  M.  Bost, 

Under  Secretary,  Food.  Nutrition  and 

Consumer  Services. 

[FR  Doc.  03-5114  Filed  3-4-03^8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  NutritkMi  Sarvica 

Agancy  Infonnation  Collection 
Actlvitiaa:  Propoaad  Collaction; 
Commant  Raquaat;  FNS-245,  Nagativa 
Caaa  Action  Review  Schedule;  FNS- 
247,  Statistical  Summary  of  Sample 
Disposition;  and  FN&-248,  Status  of 
Sample  Selection  and  Completion 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  a 
proposed  revision  to  the  burden  for 
information  collection  for  the  FNS-245, 
Negative  Case  Action  Review  Schedule 
and  the  FNS-248,  Status  of  Sample 
Selection  and  Completion.  The  FNS- 
247,  Statistical  Summary  of  Sample 
Disposition,  is  being  eliminated  since 
the  information  on  this  form  is  available 
through  the  Food  Stamp  Quality  Control 
System  (FSQCS).  The  proposed 
collection  is  a  revision  of  collection 
currently  approved  under  OMB  No. 
0584-0034. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  5,  2003. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Dan  Wilusz,  Chief,  Quality 
Control  Branch,  Program  Accountability 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302.  You  may  FAX  comments  on  this 
rule  to  (703)  305-0928.  Copies  of  the 
FNS-245,  FNS-247,  and  FNS-248  forms 
may  be  downloaded  at  http:// 
www.fns.usda.gov/fsp/qc/default.htm. 
An  electronic  version  of  this  notice  may 
be  downloaded  at  http:// 
www.fns.usda.gov/fsp/rules/ 


Regulations/defaulthtm.  Comments 
may  be  submitted  via  the  Internet  at  the 
same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Wilusz,  (703)  305-2474. 
SUPPLEMENTARY  INFORMATION: 

Title:  Quality  Control  Negative  Case 
Action  Review  Schedule;  Statistical 
Simimary  of  Sample  Disposition;  Status 
of  Sample  Selection  and  Completion. 

OAfB  Number:  0584-0034. 

Form  Number:  FNS-245,  FNS-247,  & 
FNS-248. 

Expiration  Date:  02/28/03. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  FNS-245,  Negative  Case 
Action  Review  Schedule,  is  designed  to 
collect  quality  control  (QC)  data  and 
serve  as  the  data  entry  form  for  negative 
case  action  QC  reviews  4n  the  Food 
Stamp  Program.'State  agencies  complete 
the  FNS-245  for  each  negative  case  in 
their  QC  sample.  The  FNS-248,  Status  . 
of  Sample  Selection  and  Completion, 
tracks  a  State's  progress  in  sample 
selection  and  case  completion  on  a 
monthly  basis.  We  are  eliminating  the 
FNS-247,  Statistical  Summary  of 
Sample  Disposition  report,  which 
summarized  the  data  obtained  from  a 
State's  active  and  negative  QC  samples 
over  the  course  of  each  annual  reporting 
period.  Data  on  this  report  is  currently 
available  through  FSQCS  so  the  report 
is  no  longer  necessary.  The  total 
reporting  and  recordkeeping  estimate 
for  the  eliminated  report  was  one  hour. 

FNS-245 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Estimated  Number  of  Respondents: 
53. 

Number  of  Responses  Per 
Respondent:  760. 

Estimated  Reporting  Time  per 
Response:  3.0236  Hours. 

Estimated  Reporting  Annual  Burden: 
121,736. 

Estimated  Recordkeeping  Time  per 
Response:  .0236  Hours. 

Number  of  Recordkeepings  Per 
Respondent:  760. 

Estimated  Time  per  Recordkeeping: 
0.0236  Hours 

Estimated  Recordkeeping  Annual 
Burden:  950  Hours. 

Total  Annual  Reporting  and 
Recordkeeping  Burden:  122,686  Hours. 

FNS-248 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 


Estimated  Number  of  Respondents: 
53. 

Number  of  Responses  Per 
Respondent:  12. 

Estimated  Reporting  Time  per 
Response:  0.5236  Hours. 

Estimated  Reporting  Annual  Burden: 
333  Hours. 

Number  of  Recordkeepings  Per 
Respondent:  12. 

Estimated  Time  per  Recordkeeping: 
0.0236  Hours. 

Estimated  Recordkeeping  Aimual 
Burden:  15  Hours. 

Total  Annual  Reporting  and 
Recordkeeping  Burden:  348  Hours. 

Dated:  February  27.  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-5115  Filed  3-4-03:  8:45  am] 

BOiJNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  Of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  hidiana  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Indiana  to  remove  one  standard  and 
issue  four  revised  conservation  practice 
standards  in  Section  IV  of  the  FOTG. 
The  revised  standards  are:  Diversion 
(362),  Stream  Habitat  Improvement  and 
Management  (395).  Waste  Water 
Treatment  Strip  (635),  and  Watering 
Facility  (614).  The  standard  we  intend 
to  remove  from  the  FOTG  is  Bedding 
(310).  These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land  and/or  wetlands. 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS).  6013 
Lakeside  Blvd.,  Indianapolis.  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.  brown@in .  usda  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  (317)  290-3200. 
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SUPPLEMENTARY  INFORMATK>N:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law. 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  February  11.  2003. 
Travis  Neely, 

Acting  State  Conservationist.  Indianapolis, 
Indiana. 

(FR  Doc.  03-5085  Filed  3-4-03;  8:45  am] 
BILLING  CODE  3410-1fr-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUHHMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday,  March  11-12,  2003.  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  March  11.  2003 

1:30-5  p.m. — Passenger  Vessels  Ad  Hoc 
Committee  (closed  session). 

Wednesday.  March  12.  2003 

9-10:30  a.m.— Public  Rights-of-Way  Ad 

Hoc  Committee  (closed  session). 
10:30-11:30  a.m.— Planning  and  Budget 

Committee. 
11:30-12:30  p.m.— Technical  Programs 

Committee. 
2-3:30  p.m. — Board  meeting. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel,  775 
12th  Street,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 
SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 


Open  Meeting 

•  Approval  of  the  January  15,  2003, 
Board  meeting  minutes; 

•  Technical  Programs  Committee 
Report; 

•  Planning  and  Budget  Committee 
Report; 

•  Election  of  officers. 

Closed  Meeting 

•  Passenger  Vessels  Accessibility 
Guidelines; 

•  Public  Rights-of-Way  Accessibility 
Guidelines. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

Elizabeth  A.  Stewart. 

Deputy  General  Counsel. 

(FR  Doc.  03-5117  Filed  3-4-03;  8:45  am) 

BILUNG  CODE  S1SO-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Ohio  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Ohio  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Thursday.  March 
20,  2003,  at  the  University  of  Cincinnati 
School  of  Law,  Clifton  Avenue  and 
Calhoim  Street,  Cincinnati,  Ohio  45221. 
The  purpose  of  the  meeting  is  to  discuss 
civil  rights  events  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Lynwood  L.  Battle,  Jr..  513- 
281-4330,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  February  27, 
2003. 

Ivy  L.  Davis,  ' 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-5139  Filed  3-4-03;  8:45  am) 

BIUJNOCOOE  •336-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Washington  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  12  p.m.  on  April  16,  2003,  at 
the  Westin  Hotel,  1900  5th  Avenue. 
Seattle,  Washington  98101.  The  purpose 
of  the  meeting  is  to  plan  future  activities 
and  discuss  civil  rights  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  (213)  894-3437  (TDD 
(213)  894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  27. 
2003. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
■  |FR  Doc.  03-5140  Filed  3-4-03;  8:45  am] 

BILUNG  CODE  633S-01-« 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposal  for  collection  of  information 
under  the  emergency  clearance 
procedures  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  • 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  Survey  of  Minority  Commercial 
Broadcast  Owners. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Emergency. 

Burden  Hours:  250. 

Number  of  Respondents:  500. 

Average  Hours  Per  Response:  30 
minutes. 

Needs  and  Uses:  The  Minority 
Telecommunications  Development 
Program  (MTDP).  National 
Telecommunications  and  Information 
Administration  has  developed  a  survey 
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instrument  to  collect  information  for  its 
periodic  minority  conunercial  broadcast 
ownership  report.  The  survey  will  be 
the  principal  method  of  systematically 
gathering  information  about  the 
experiences  of  minority  entrepreneurs 
entering  the  broadcast  industry  or 
expanding  their  operations.  The  report 
will  provide  a  basis  for  national  policies 
to  increase  minority  participation  in 
broadcasting,  as  well  as  Administration 
initiatives  to  promote  economic 
opportunity  for  minority-owned 
businesses. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Biermially.  or  annually  if 
resources  permit. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
contacting  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6625. 
14di  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
March  19.  2003  to  David  Rostker.  OMB 
Desk  Officer.  Room  10102.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Dated:  February  27,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-5078  Filed  3-4-03;  8:45  am] 
BNJJNG  CODE  3510-6O-P 


DEPARTMENT  OF  COMMERCE 

Information  and  Communications 
Technology  Business  Development 
Mission 

agency:  Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  and  relevant 
parties  to  participate  in  the  overseas 
business  Development  Mission 
described  below.  For  a  more  complete 
description  of  the  mission,  obtain  a 
copy  of  the  mission  statement  from  the 
contact  officer  indicated  below. 
Undersecretarial  Business  Development 

Mission.  Belfast.  Northern  Ireland  and 

Dublin.  Republic  of  Ireland,  April  6- 

11. 2003 

Department  of  Commerce  technology- 
sector  leaders  will  convene  a  senior- 
level  business  development  mission  to 
Belfast.  Northern  Ireland  (N.I.)  and 


Dublin.  Republic  of  heland  (R.O.I.)  The 
focus  of  the  mission  will  be  to  help  U.S. 
companies  explore  business 
opportunities  in  both  Northern  Ireland 
and  the  Republic  of  Ireland.  The 
delegation  will  include  approximately 
10-15  U.S.-based  senior  executives  of 
small,  medium  and  large  U.S.  firms 
representing  the  information  and 
commvmications  technology  (ICT) 
sector.  Additional  opportimities  may 
exist  for  non-government  organizations 
and  academic  representatives  to 
accompany  the  mission.  Recruitment 
closes  on  March  12.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nuala  O'Connor  Kelly.  Chief  Counsel 
for  Technology.  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW..  Room  4835.  Washington,  DC 
20230,  telephone  202^82-1984,  fax 
202-482-0253,  or  visit 
www.coiTunerce.gov. 

SUPPLEMENTARY  INFORMATION: 

Goals  for  the  Mission:  The  Business 
Development  Mission  will  further  both 
U.S.  commercial  policy  objectives  and 
advance  specific  U.S.  business  interests 
in  the  ICT  sector.  It  is  focused  on: 
introducing  U.S.  companies  to  the 
markets  of  Northern  Ireland  and  the 
Republic  of  Ireland  and  promoting 
expanded  commercial  opportunities  in 
these  areas;  assisting  small  and  new-to- 
market  U.S.  firms  in  evaluating  the 
market  potential  for  their  products  and 
to  gain  an  imderstanding  of  how  to 
operate  successfully  iii  the  markets  of 
Northern  Ireland  and  the  Republic  of 
Ireland;  highlighting  the  accessibility  of 
the  market  and  the  successes  of  U.S. 
businesses  in  the  markets  of  Northern 
Ireland  and  the  Republic  of  Ireland;  and 
fostering  dialogue  between  policy 
makers  and  academics  in  the  technology 
arena  in  the  United  States.  Northern 
Ireland,  and  the  Republic  of  Ireland. 

Scenario  for  the  Mission:  The 
business  Development  Mission  will 
provide  participants  with  exposure  to 
high-level  business  and  government 
contacts  and  an  imderstanding  of 
market  and  technology  trends  and  the 
conunercial  environment  of  Northern 
Ireland  and  the  Republic  of  Ireland.  U.S. 
Embassy  and  U.S.  Consulate  General 
officials  will  provide  detailed  briefings 
on  the  economic,  commercial  and 
political  climates,  and  participants  will 
receive  individual  counseling  on  their 
specific  interests  from  local  U.S. 
Commercial  Service  industry 
specialists.  Meetings  vdll  bearranged  as 
appropriate  with  senior  government 
officials  and  potential  business  partners. 
Representational  events  also  will  be 
organized  to  provide  mission 
participants  with  opportimities  to  meet 


Northern  Ireland's  and  the  Republic  of 
Ireland's  business  and  government 
representatives,  as  well  as  U.S.  business 
people  living  and  working  in  Northern 
Ireland  and  the  Republic  of  Ireland. 

The  tentative  trip  itinerary  is  as 
follows: 
April  6 — Arrive  Belfast,  Northern 

Ireland;  evening  events  and  briefing 
April  7 — One-on-One  business  Meetings 

in  Belfast;  group  policy  meetings 
April  8 — Business  and  Policy  Meetings 

in  Northern  Ireland;  Travel  to  Dublin. 

Republic  of  Ireland 
April  9 — One-on-One  business 

Meetings,  group  policy  meetings. 

mission  events,  and  briefings  in 

Dublin 
April  10 — On6-on-One  business 

Meetings,  group  policy  meetings, 

mission  events,  and  briefings  in 

Dublin 
April  11 — Departure  for  the  United 

States 

The  precise  schedule  will  depend  in 
part  on  the  availability  of  local 
government  and  business  officials  and 
the  specific  goals  of  the  mission 
participants.  g       •  . 

Criteria  for  Participation  of  Companies 

Recruitment 

The  recruitment  of  mission  members 
will  be  conducted  in  an  open  and  public 
manner  utilizing  Commercial  Service 
Export  Assistance  Centers,  International 
Trade  Administration  industry  teams, 
and  Technology  Administration  and 
National  Telecommunications  and 
Information  Administration  teams. 
Promotion  will  include  publication  of 
notice  of  the  event  in  the  Federal 
Register,  direct  mailing,  e-mailing. 
broadcast  fax,  press  releases  to 
appropriate  media,  posting  on  the 
Commerce  Department  trade  missions 
calendar — h  ttp  :llwww.ita .  doc.gov/ 
doctm/tmcal. html— and  other  Internet 
websites,  promotion  at  domestic 
exhibitions  and  conferences,  and 
publicized  announcements  through  a 
network  of  business  organizations. 
Companies  will  be  selected  according  to 
the  criteria  set  out  below. 
Approximately  10-15  companies  will  be 
selected. 

Eligibility 

Participating  companies  must  be 
incorporated  in  the  United  States.  A 
company  is  eligible  to  participate  only 
if  the  products  and/or  services  that  it 
vdll  promote  (a)  are  manufactured  or 
produced  in  the  United  States;  or  (b)  if 
manufactured  or  produced  outside  the 
United  States,  are  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
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of  the  value  of  the  finished  good  or 
service. 

Selection  Criteria 

Company  participation  will  be 
determined  on  the  basis  of: 

•  Level  of  seniority  of  designated 
company  representatives  and 
consistency  of  company's  goals  with  the 
scope  and  desired  outcome  of  the 
mission  as  described  herein; 

•  Potential  for  business  activity  in 
Northern  heland  and  the  Republic  of 
Ireland  as  applicable; 

•  Timely  receipt  of  a  completed 
application  and  participation  agreement 
signed  by  a  company  officer  and  the 
participation  fee;  and 

•  Provision  of  adequate  information 
on  the  company's  products  and/or 
services,  and  communication  of  the 
company's  primary  objectives  to 
facilitate  appropriate  matching  with 
potential  business  partners. 

hi  addition,  the  Department  may 
consider  whether  the  company's  overall 
business  obj^tives,  including  those  of 
any  U.S.  or  overseas  affiliates,  are  fully 
consistent  with  the  mission's  objectives. 
Any  partisan  political  activities  of  an 
applicant,  including  political 
contributions,  will  be  entirely  irrelevant 
to  the  selection  process. 

Time  Frame  for  Applications 

Applications  for  the  Business 
Development  Mission  to  Northern 
heland  and  the  Republic  of  Ireland  will 
be  made  available  on  February  24,  2003. 
The  fee  to  participate  in  the  mission 
will  be  between  $2,500.00  and 
$3,500.00  and  will  not  cover  travel  or 
lodging  expenses.  For  additional 
information  on  the  Business 
Development  Mission  or  to  obtain  an 
application,  businesspersons  should  be 
referred  to  Nuala  O'Connor  Kelly,  Chief 
Counsel  for  Technology,  U.S. 
Department  of  Commerce,  (202)  482- 
1984.  Applications  should  be  submitted 
to  the  Chief  Counsel  for  Technology, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Room  4835, 
Washington,  DC  20230,  (or  via  facsimile 
at  202-482-0253)  by  March  12,  2003.  in 
order  to  ensure  sufficient  time  to  obtain 
in-country  appointments  for  applicants 
selected  to  participate  in  the  mission. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nuala  O'Connor  Kelly,  U.S.  Department 
of  Commerce,  telephone  202-482-1984. 


Dated:  February  26,  2003. 

Nuala  O'Connor  Kelly, 

Chief  Counsel  for  Technology,  U.S. 
Department  of  Commerce. 

[PR  Doc.  03-5077  Filed  3-4-03;  8:45  am] 

BNXMOCOOE  3S10-INMI 

DEPARTMENT  OF  COMMERCE      . 
International  Trade  Administration 

[A-552-801] 

Notice  of  Amended  Preliminary 
Antidumping  Duty  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Frozen  Fish  Fillets  From  the  Socialist 
Republic  of  Vietnam 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Amended  preliminary 
antidumping  duty  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  March  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  James  C.  Doyle,  AD/CVD 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3208,  or  (202) 
482-0159.  respectively. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  frozen  fish  fillets, 
including  regular,  shank,  and  strip 
fillets,  whether  or  not  breaded  or 
marinated,  of  the  species  Pangasius 
Bocourti,  Pangasius  Hypophthalmus 
(also  known  as  Pangasius  Pangasius], 
and  Pangasius  Micronemus.  The  subject 
merchandise  will  be  hereinafter  referred 
to  as  hozen  "basa"  and  "tra"  fillets, 
which  are  the  Vietnamese  common 
names  for  these  species  of  fish.  These 
products  are  classifiable  under  tariff 
article  codes  0304.20.60.30  (Frozen 
Catfish  Fillets),  0304.20.60.96  (Frozen 
Fish  Fillets.  NESOI),  0304.20.60.43 
(Frozen  Freshwater  Fish  Fillets)  and 
0304.20.60.57  '  (Frozen  Sole  Fillets)  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS  ").  This 
investigation  covers  all  frozen  fish  fillets 
meeting  the  above  specification, 
regardless  of  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 


<  The  petitioners  have  included  this  tariff 
classification  code  because  they  believe  that  the 
merchandise  under  investigation  is  entering  the 
United  States  under  this  classification  based  on 
previous  uses  of  the  term  'sole'  to  describe 
Vietnamese  basa  and  tra. 


purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Background 

On  January  29.  2003.  An  Giang 
Fisheries  Import  and  Export  Joint  Stock 
Company  ("Agifish").  Vinh  Hoan 
Company  Limited  ("Vinh  Hoan").  Nam 
Viet  Company  Limited  ("Nam  Viet")"  • 
and  Can  "Tho  Agricultural  and  Animal 
Products  Import  Export  Company 
("CAT AGO"),  hereinafter  collectively 
referred  to  as  "Mandatory 
Respondents."  timely  filed  allegations 
that  the  Department  made  ministerial 
errors  in  the  preliminary  determination. 

On  February  3.  2003,  Catfish  Farmers 
of  America  ("CFA")  and  the  individual 
U.S.  catfish  processors  America's  Catch 
Inc.;  Consolidated  Catfish  Co.,  L.L.C.; 
Delta  Pride  Catfish,  Inc.;  Harvest  Select 
Catfish.  Inc.;  Heartland  Catfish 
Company;  Pride  of  the  Pond;  Simmons 
Farm  Raised  Catfish.  Inc.;  and  Southern 
Pride  Catfish  Co.,  Inc.,  hereinafter 
referred  to  collectively  as  "Petitioners." 
timely  filed  allegations  that  the 
Department  made  ministerial  errors  in 
the  preliminary  determination. 

Amendment  of  Preliminary 
Determination  , 

On  January  24,  2003,  the  Department 
of  Commerce  ("the  Department") 
preliminarily  determined  that  certain 
frozen  fish  fillets  ft-om  the  Socialist 
Republic  of  Vietnam  ("Vietnam")  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  733(a) 
of  the  Tariff  Act.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Affirmative 
Preliminary  Determination  of  Critical 
Circumstances  and  Postponement  of 
Final  Determination:  Certain  Frozen 
Fish  Fillets  from  the  Socialist  Republic 
of  Vietnam  ("Preliminary 
Determination")  68  FR  4986  (January 
31.  2003). 

The  Department  is  amending  the 
Preliminary  Determination  in  the 
antidumping  investigation  of  certain 
frozen  fish  fillets  from  the  Socialist 
Republic  of  Vietnam. 

Significant  Ministerial  Error 

A  significant  ministerial  error  is 
defined  as  an  error,  the  correction  of 
which,  singly  or  in  combination  with 
other  errors,  would  result  in  (1)  a 
change  of  at  least  five  absolute 
percentage  points  in,  but  not  less  than 
25  percent  of,  the  weighted-average 
dumping  margin  calculated  in  the 
original  (erroneous)  preliminary 
determination;  or  (2)  a  difference 
between  a  weighted-average  dumping 
margin  of  zero  or  de  minimis  and  a 
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weighted-average  dumping  margin  of 
greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g). 

Ministerial  Error  Allegations  fitim  the 
Mandatory  Respondents 

Comment  1:  U.S.  Price  to  Normal  Value 
Comparison 

The  Mandatory  Respondents  argue 
that  in  calculating  the  company-specific 
dumping  margins  for  the  Preliminary 
Determination,  the  Department  applied 
an  incorrect  U.S.  price  for  Mandatory 
Respondents'  sales  of  glazed  frozen  fish 
fillets  (coated  with  water,  then  frozen). 
The  Mandatory  Respondents  claim  that 
for  sales  involving  glazed  fillets. 
Mandatory  Respondents  reported  in  the 
field  "NETPRIU,"  the  per-unit  price  for 
glazed  fillets  based  on  the  actual  sales 
quantity  (minus  the  weight  of  the  glaze). 
In  addition,  the  Mandatory  Respondents 
also  reported  the  corresponding  net 
sales  quantity  (minus  the  weight  of  the 
glaze)  in  the  filed  labeled  "QTYNETU." 

The  Mandatory  Respondents  argue 
that  the  Department  inadvertently  relied 
upon  a  price  for  glazed  sales  reported  in 
the  field  "GRSUPRU."  However,  the 
Mandatory  Respondents  argue,  the 
prices  reported  in  this  field  for  glazed 
fillets  do  not  reflect  the  actual  per-unit 
prices  of  glazed  products.  The 
Mandatory  Respondents  note  that  the 
per-unit  prices  reported  in  "GRSUPRU" 
field  are  based  on  gross  sales  quantities, 
including  the  weight  of  the  glaze.  The 
Mandatory  Respondents  claim  that  the 
Department  did  not  intend  to  use  the 
gross-weight  prices  for  glazed  sales 
reported  in  this  field  in  the  margin 
calculations.  Therefore,  the  Mandatory 
Respondents  argue,  the  Department 
must  rely  upon  the  per-unit  price  for 
glazed  products  reported  in  the  field 
"NETPRIU." 

Department's  Position 

We  agree  with  the  Mandatory 
Respondents.  In  our  Preliminary 
Determination,  we  overlooked  that  the 
Mandatory  Respondents'  factor 
utilization  rates,  and  hence  normal 
values,  were  calculated  based  on 
weights  net  of  glazing  water.  Therefore, 
when  calculating  the  diunping  margin, 
we  compared  each  Mandatory 
Respondent's  normal  value  based  on  net 
weight  to  U.S.  prices  based  on  gross 
weight.  This  resulted  in  a  distortion 
which  we  are  correcting. 

During  the  course  of  the  investigation, 
each  Respondent  explained  that  some 
customers  purchased  subject 
merchandise  that  was  water  glazed.  In 
addition,  the  Mandatory  Respondents 
stated  that  the  water  and  other  inputs 
used  to  produce  glazed  products  were 


reported  in  the  factors  of  production 
data.  Therefor^,  in  the  numerator,  the 
Mandatory  Respondents  included  those 
factors  of  production  used  to  produce 
subject  merchandise  inclusive  of  water 
glazing.  However,  the  denominator  used 
by  the  Mandatory  Respondents 
represents  the  weight  of  the  frozen  fish 
products  without  die  excess  water 
weight  associated  with  glazing. 
Consequently,  the  consimiption  ratio  of 
each  factor  of  production  reported  by 
the  Mandatory  Respondents  was 
calculated  by  using  the  factors  of 
production  (including  glazing)  as  the 
nimierator  and  the  weight  of  the  frozen 
fish  products  without  Che  excess  water 
weight  associated  with  glazing  as  the 
denominator.  As  a  result,  the 
consumption  ratios  used  to  calculate  the 
normal  value  are  based  on  a  weight  net 
of  water. 

For  every  U.S.  sale,  the  Mandatory 
Respondents  reported  a  gross  and  net 
price  (adjusted  for  net  weight)  and  a 
gross  and  net  weight  (net  of  water 
content  associated  with  glazing).  In  our 
Preliminary  Determination,  we  based 
our  U.S.  starting  prices  on  gross  price 
and  weighted  the  average  price  per 
control  number  (CONNUM)  by  the  gross 
weight. 

To  calculate  the  diunping  margins,  in 
the  Preliminary  Determination,  we 
compared  the  U.S.  starting  gross  price  to 
the  normal  value  calculated  on  a  net 
basis,  inadvertently  creating  a  distorted 
comparison.  For  this  amended 
preliminary  determination,  we  have 
corrected  the  U.S.  sales  starting  price  by 
replacing  the  gross  price  with  the  net 
price  and  have  averaged  the  dumping 
margins  by  the  net  weight  in  order  to 
achieve  a  net  normal  value  for  a 
comparison  to  the  net  U.S.  price.  We 
note  that  the  Department  will  revisit  all 
aspects  of  this  issue  in  the  final 
determination. 

The  correction  of  this  error  in 
combination  with  the  correction  of  the 
other  errors  would  result  in  a  margin  of 
38.09%  for  Nam  Viet  and  31.45%  for 
Agifish.  while  the  margins  of  the 
remaining  Mandator^'  Respondents  do 
not  change  significantly  as  noted  below. 
This  is  more  than  five  percentage  points 
diff^erent  from  and  more  than  25  percent 
of  the  weighted-average  dumping 
margin  calculated  in  the  Preliminary 
Determination.  Accordingly,  the  error 
regarding  the  use  of  net  weight  and  net 
price  alleged  by  the  Mandatory 
Respondents  is  a  significant  ministerial 
■"^error  within  the  meaning  of  19  CFR 
351.224(g)  with  regard  to  Nam  Viet  and 
Agifish. 

However,  we  note  that  the  correction 
of  this  error  in  combination  with  the 
correction  of  the  others  does  not  fulfill 


the  requirement  of  a  significant 
ministerial  error  within  the  meaning  of 
19  CFR  351.224(g)  for  CATACO  and 
Vinh  Hoan.  Therefore,  we  are  not 
amending  our  Preliminary 
Determination  with  regard  to  CATACO's 
and  Vinh  Hoan's  U.S.  price  to  normal 
value  comparisons.  For  a  more  detailed 
analysis,  please  see  the  company- 
specific  analysis  memorandtims. 

Comment  2:  ByProduct  Offset 

Citing  the  factors  valuation 
memorandum  that  accompanied  the 
Preliminary  Determination,  the 
Mandatory  Respondents  argue  that  the 
Department  clearly  stated  that  "for  each 
of  the  companies  in  this  investigation, 
the  Department  has  offset  the  cost  of 
manufactiu-ing  by  the  value  of  the 
reported  by-products."  See 
Memorandum  to  the  File  from  Alex 
Villanueva,  Lisa  Shishido,  Joseph 
Welton,  and  Paul  Walker,  through 
Edward  C.  Yang  and  fames  C  Doyle: 
Factors  Valuations  for  Agifish,  Vinh 
Hoan,  Nam  Viet  and  CATACO  ("Factor 
Memo"),  dated  January  24,  2003  at  7. 
However,  the  Mandatory  Respondents 
argue,  in  the  company-specific  margin 
calculations,  the  Department  did  not 
follow  its  stated  methodology  and. 
instead,  applied  each  company's 
byproduct  credit  as  an  offset  to  the  final 
normal  ^alue,  rather  than  as  a  deduction 
to  the  cost  of  manufacturing.  According 
to  the  Mandatory  Respondents,  the 
Department's  Factor  Memo  indicates 
that  the  Department  fully  intended  to 
deduct  each  company's  byproduct  offset 
from  the  cost  of  manufacturing.  The 
Mandatory  Respondents  assert  that  it  is 
the  Department's  normal  practice  to 
treat  income  generated  from  the  sale  of 
byproducts  as  an  offset  to  production 
costs  and  that  the  cost  associated  with 
the  production  of  byproducts  are 
reflected  in  the  costs  of  the  primary 
products  generated  in  the  production 
process.  Thus,  the  Mandatory 
Respondents  argue,  the  Department 
erred  in  deducting  each  company's  by- 
product credits  from  normal  value  and 
must  reconfigure  the  preliminary 
dumping  margin  calculations  to  ensiu* 
that  the  company-specific  byproduct 
offsets  are  correctly  deducted  from  the 
cost  of  manufacturing. 

Department's  Position 

We  agree  with  the  Mandaton,' 
Respondents  that  the  Department 
incorrectly  deducted  the  byproduct 
credit  from  normal  value.  "The  Factor 
Memo  clearly  stated  that  for  each  of  the 
companies  in  this  investigation,  the 
Department  *vould  offset  the  cost  of 
manufacturing  by  the  value  of  the 
reported  byproducts.  We  note,  however. 


10442 


Federal  Register /Vol.  68.  No.  43  /  Wednesday.  March  5.  2003 /Notices 


that  the  company-specific  analysis 
memorandums  provided  the 
programming  language  demonstrating 
the  byproduct  offset  was  being  deducted 
from  the  total  normal  value.  In  addition, 
our  Preliminary  Determination  clearly 
stated  that  the  by-product  offset  would 
be  taken  from  normal  value.  "Where 
applicable,  we  deducted  from  each 
respondent's  normal  value  the  value  of 
byproducts  sold  during  the  POI."^  See 
Preliminary  Determination.  68  FR  at 
4994.  However,  given  the  conflicting 
statements  on  the  record,  the  fact  that 
this  is  our  normal  practice,  and  that 
there  was  no  explanation  in  the 
Preliminary  Determination  regarding  the 
change,  we  agree  that  deducting  the  by- 
products from  the  total  normal  value 
represents  an  error.  Therefore,  for  this 
amended  preliminary  determination,  we 
are  deducting  each  Mandatory 
Respondent's  byproduct  offset  from  the 
cost  of  manufactiuing  and  not  from 
normal  value.  We  note  that  the 
Department  will  carefully  revisit  all 
aspects  of  this  issue  in  the  final 
determination. 

The  correction  of  this  error  in 
combination  with  the  correction  of  the 
other  errors  would  result  in  a  margin  of 
for  38.09%  for  Nam  Viet  and  31.45%  for 
Agifish,  while  the  margins  of  the 
remaining  Mandatory  Respondents  do 
not  change  significantly,  as  noted 
below.  This  is  more  than  five  percentage 
points  different  from  and  more  than  25 
percent  of  the  weighted-average 
dumping  margin  calculated  in  the 
Preliminary  Detennination. 
Accordingly,  the  error  regarding  the 
correction  of  the  byproduct  offset 
alleged  by  the  Mandatory  Respondents 
is  a  significant  ministerial  error  within 
the  meaning  of  19  CFR  351.224(g)  for 
Nam  Viet  and  Agifish. 

We  note  that  the  correction  of  this 
error  does  not  fulfill  the  requirement  of 
a  significant  ministerial  error  within  the 
meaning  of  19  CFR  351.224(g)  for 
CAT  AGO  and  Vinh  Hoan.  Therefore,  we 
are  not  amending  our  Preliminary 
Detennination  with  regard  to  CATACO's 
and  Vinh  Hoan's  byproduct  offset.  For 
a  more  detailed  analysis,  please  see  the 
company-specific  analysis 
memorandums. 

Comment  3:  Agifish's  Fish  Waste  Offset 

Agifish  argues  that  the  Department 
incorrectly  calculated  Agifish's  factor 
jinput  for  fish  waste  re-introduced  in  the 
production  of  the  subject  merchandise. 
Agifish  asserts  that  rather  than  using  the 
total  amount  of  fish  waste  re-introduced 
in  the  company's  first  two  production 
stages,  the  Department  used  only  the 


'  Period  of  Investigation. 


amount  of  fish  waste  re-introduced  at 
one  of  the  production  stages.  According 
to  Agifish,  the  Department's  error 
drastically  reduced  the  fish  waste  to     - 
subject  merchandise  ratio.  Agifish 
argues  that  this  is  an  apparent 
inadvertent  ministerial  error  because  the 
Department,  in  calculating  dumping 
margins  for  the  other  three  mandatory 
Mandatory  Respondents,  used  the 
amount  of  fish  waste  reported  for  all 
production  stages. 

Department's  Position 

We  agree  with  Agifish  that  the 
Department  incorrectly  calculated 
Agifish's  factor  input  for  fish  waste  re- 
introduced in  the  production  of  the 
subject  merchandise.  Specifically,  on 
January  17,  2003,  Agifish  submitted 
supplementary  information  indicating 
the  amount  of  fish  waste  generated  and 
sent  to  make  fish  feed  which  is  re- 
introduced into  the  production  prdcess. 
Based  on  the  factors  of  production  data, 
we  noted  that  the  amount  of  fish  waste 
generated  and  sent  to  make  fish  feed 
5iat  Agifish  indicated  in  its  January  17, 
2003  response  was  significantly  lower 
than  the  actual  amount  used  to  make 
fish  feed  during  the  POI.  Therefore,  for 
the  Preliminary  Determination,  we 
capped  the  amount  of  the  fish  waste 
offset  at  the  actual  amount  of  fish  waste 
re-introduced  as  fish  feed  during  the 
POI. 

We  note,  however,  that  in  capping  the 
offset  as  described  above,  the 
Department  neglected  to  give  Agifish 
credit  for  a  byproduct  described  in  the 
calculation  database  as  "fish  flour."  As 
the  claim  for  this  byproduct  exists  in  the 
database  and  as  there  was  no 
information  on  the  record  at  the  time  of 
the  preliminary  determination  casting 
doubt  on  the  appropriateness  of  this 
claim,  the  Department  will  grant  this 
claim.  In  order  to  value  the  fish  flour 
byproduct,  the  Department  is  applying 
the  surrogate  value  for  fish  flour.  We 
note  that  the  Department  will  revisit  all 
aspects  of  this  issue  in  the  final 
determination. 

The  correction  of  this  error  in 
combination  with  the  correction  of  the 
other  errors  would  result  in  a  margin  of 
31.45%  for  Agifish.  This  is  more  than 
five  percentage  points  different  bom 
and  more  than  25  percent  of  the 
weighted-average  diunping  margin 
calculated  in  the  Preliminary 
Detennination.  Accordingly,  the  error 
regarding  the  correction  of  the  fish 
waste  offset  alleged  by  Agifish  is  a 
significant  ministerial  error  within  the 
meaning  of  19  CFR  351.224(g). 

Therefore,  we  are  amending  our 
Preliminary  Determination  with  regard 
to  Agifish's  fish  waste  offset.  For  a  more 


detailed  analysis,  please  see  the 
company-specific  analysis 
memorandums. 

Comment  4:  CATACO's  Coal 
Consumption  Ratio 

CATACO  argues  that  the  Department 
incorrectly  calculated  CATACO's  coal 
consumption  ratio  in  the  Preliminary 
Determination.  According  to  CATACO, 
the  coal  consimiption  ratio  used  by  the 
Department  includes  coal  used  in  both 
the  farming  and  processing  stages. 
CATACO  argues  that  the  Department 
should  apply  CATACO's  coal 
consumption  ratio  specific  to  only  the 
processing  stage  of  the  production 
process. 

Department's  Position 

We  agree  with  CATACO.  In  our 
Preliminary  Determination,  we  used  a 
coal  consumption  ratio  that  was  slightly 
higher  than  the  coal  consumption  ratio 
that  CATACO  reported  for  the 
processing  stage.  Specifically,  the  coal 
consumption  ratio  we  used  in  the 
Preliminary  Determination  included  the 
amount  of  coal  used  in  a  stage  preceding 
the  processing  stage.  Consequently,  the 
coal  consumption  used  by  the 
Department  in  the  Preliminary 
Determination  was  overstated. 
Therefore,  we  have  replaced  the  coal 
consumption  ratio  used  in  the 
Preliminary  Detennination  with  the 
correct  coal  consumption  ratio  reported 
by  CATACO  that  is  specific  to  only  the 
processing  stage  of  the  production 
process.  We  note  that  the  Department 
will  revisit  all  aspects  of  this  issue  in 
the  final  determination. 

However,  we  note  that  the  correction 
of  this  error  in  combination  with  the 
other  alleged  errors  does  not  change  the 
margin  by  a  significant  amount  as 
required  by  19  CFR  351.224(g). 
Therefore,  we  are  not  amending  our 
Preliminary  Determination  with  regard 
to  CATACO's  coal  consumption  ratio. 

Ministerial  Error  Allegations  from  the 
Petitioners 

Comment  1 :  Agifish  'sand  Vinh  Hoan 's 
Fish  Oil  Offset 

The  Petitioners  argue  that  the 
Department  erred  in  calculating 
Agifish's  and  Vinh  Hoan's  fish  oil  by- 
product offset.  The  Petitioners  note  that 
the  Department  stated  that,  in 
accordance  with  its  policy,  it  would 
only  grant  byproducts  credits  for  the 
"amount  of  fish  oil  generated  and  sold  by 
the  Mandatory  Respondents.  See 
Memorandum  from  Alex  Villanueva  to 
the  File  regarding  the  Analysis  of  the 
Preliminary  Determination  of  Certain 
Frozen  Fish  Fillets  from  the  Socialist 
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Republic  of  Vietnam:  Agifish,  dated 
January  24,  2003  at  3,  and  Memorandum 
from  Lisa  Shishido  to  the  File  regarding 
the  Analysis  of  the  Preliminary 
Detennination  of  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam:  Vinh  Hoan,  dated  January  24, 
2003  at  3.  According  to  the  Petitioners, 
both  Agifish  and  Vinh  Hoan  sold  more 
fish  oil  during  the  POI  than  they 
actually  generated  during  the  POL 
Therefore,  the  Petitioners  argue,  based 
on  the  Department's  stated  policy,  the 
Department  should  only  have  granted 
byproduct  credits  for  the  amoimt  of  fish 
oil  both  generated  and  sold  during  the 
POI,  which  was  smaller  than  the 
amoimt  of  fish  oil  sold. 

Department's  Position 

We  agree  with  the  Petitioners  that  the 
Department  erred  in  calculating 
Agifish's  and  Vinh  Hoan's  fish  oil 
byproduct  offset.  The  Petitioners 
correctly  note  that  the  Department 
stated  that,  in  accordance  with  our 
practice,  we  would  only  grant 
byproducts  credits  for  \he  amount  of 
fish  oil  generated  and  sold  by  the     "  - 
Respondent  compemies.  Both  Agifish's 
and  Vinh  Hoan's  January  17,  2003 
supplemental  responses  revealed  that 
the  amount  of  fish  oil  sold  during  the 
POI  was  significantly  more  than  the 
total  amount  of  fish  oil  generated  during 
the  same  period.  In  our  Preliminary 
Detennination,  we  did  not  cap  the 
amount  of  the  fish  oil  byproduct  offset 
at  the  amount  of  fish  oil  generated  and 
sold  during  the  POI.  Therefore,  we  have 
recalculated  the  amount  of  fish  oil 
byproduct  offset  used  in  the  Preliminary 
Determination  and  capped  that  offset  at 
the  amount  of  fish  oil  generated  and 
sold  during  the  POI.  For  a  more  detailed 
explanation,  please  see  Agifish's  and 
Vinh  Hoan's  analysis  memorandimis. 


We  note  that  the  Department  vdll  revisit 
all  aspects  of  this  issue  in  the  final 
determination. 

The  correction  of  this  error  in 
combination  with  the  correction  of  the 
other  errors  would  result  in  a  margin  of 
31.45%  for  Agifish.  This  is  more  Aan 
five  percentage  points  different  from 
and  more  than  25  percent  of  the 
weighted-average  dumping  margin 
calculated  in  the  Preliminary 
Determination.  Accordingly,  the  error 
regarding  the  correction  of  the  fish  oil 
offset  alleged  by  Agifish  is  a  significant 
ministerial  error  within  the  meaning  of 
19  CFR  351.224(g). 

However,  the  correction  of  this  error 
in  combination  with  the  correction  of 
the  other  errors  would  not  result  in  a 
significant  ministerial  error  within  the 
meaning  of  19  CFR  351.224(g)  for  Vinh 
Hoan.  Accordingly,  we  are  not 
amending  oiu  Preliminary 
Determination  with  regard  to  Vinh 
Hoan's  fish  oil  offset. 

Comment  2:  Nam  Viet's  International 
Freight  Expense 

The  Petitioners  argue  that  to  value 
freight  costs  incurred  by  Nam  Viet,  on 
sales  shipped  by  non-market  economy 
carriers,  the  Department  calculated  the 
average  rate  incurred  on  shipments 
made  by  the  market  economy  carriers. 
However,  the  Petitioners  argue,  in 
making  the  calculation,  the  Department 
incorrectly  included  .sales  values  which 
did  not  incur  freight  costs  in  the 
denominator  of  its  average.  According  to 
the  Petitioners,  by  including  these  sales, 
the  Department  understated  the  ocean 
freight  costs  to  be  applied  to  those  sales 
which  were  shipped  on  non-market 
economy  carriers. 

Department's  Position: 

We  agree  with  the  Petitioners  that, 
when  valuing  freight  costs  incurred  by 


Nam  Viet  on  sales  shipped  by  non- 
market  economy  carriers,  the 
Department  incorrectly  included  sales 
which  did  not  incur  freight  costs  in 
calculating  the  average  rate  inciured  on 
shipments  made  by  the  market  economy 
carriers.  Consequently,  the  average 
freight  rate  used  by  the  Department  in 
the  Preliminary  Determination  was 
understated.  Therefore,  we  have 
recalculated  the  average  freight  costs 
used  in  the  Preliminary  Detennination, 
excluding  those  sales  made  by  Nam  Viet 
that  were  identified  as  FOB  sales.  We 
note  that  the  Department  will  revisit  all 
aspects  of  this  issue  in  the  final 
determination. 

The  correction  of  this  error  in 
combination  with  the  other  errors 
would  result  in  a  margin  of  38.09%  for 
Nam  Viet.  This  is  more  than  five 
percentage  points  different  from  and 
more  than  25  percent  of  the  weighted- 
average  dimiping  margin  calculated  in 
the  Preliminary  Detennination. 
Accordingly,  the  error  regarding  the  . 
correction  of  freight  costs  alleged  by  the 
Petitioners  is  a  significant  ministerial 
error  within  the  meaning  of  19  CFR 
351.224(g).  Therefore,  we  are  amending 
our  Preliminary  Determination  with 
regard  to  Nam  Viet's  average  height 
costs.  For  a  more  detailed  analysis, 
please  see  the  company-specific 
analysis  memorandums. 

As  a  result,  we  are  amending  the 
Preliminary  Determination  of  the 
antidumping  duty  investigation  of 
certain  frozen  fish  fillets  from  the 
Socialist  Republic  of  Vietnam  to  reflect 
the  correction  of  the  above-cited 
ministerial  errors.  The  revised  final 
weighted-average  dumping  margins  are 
as  follows: 

The  weighted-average  dumping 
margins  are  as  follows:  « 


Certain  Frozen  Fish  Fillets  From  Vietnam 


Producer/manufacturer/exporter 


Agifish  

Vinh  Hoan  

Nam  Viet 

CATACO  

Afiex  

CAFATEX  

Da  Nang  

Mekonimex 

QVD  

Viet  Hai  ...:: 

Vietnam-Wide  Rate 


Prelim  margin      ^^-^  ^^^ 


6188 
37.94 
53.96 
41.06 
49.16 
49.16 
49.16 
49.16 
49.16 
49.16 
63  88 


31.45 
37.94 
38.09 
41.06 
36  76 
36.76 
36.76 
36.76 
36.76 
36.76 
63.88 


Suspension  of  Liquidation 

We  will  instruct  U.S.  Customs  Service 
to  continue  to  require  a  cash  deposit  or 


the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
NV  exceeds  EP,  as  indicated  above. 


With  respect  to  Nam  Viet  and  the 
parties  receiving  the  Vietnam-wide  rate, 
the  Department  will  direct  the  U.S. 
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Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 
frozen  fish  fillets  from  Vietnam  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
2,  2002,  the  date  which  is  90  days  prior 
to  the  date  of  publication  in  the  Federal 
Register  of  our  original  preliminary 
determination  in  this  investigation  in 
accordance  with  section  733(d)  of  the 
Act .  With  respect  to  Agifish,  Vinh  Hoan 
and  CATACX).  the  Department  will 
direct  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  certain  frozen  fish  fillets  from 
Vietnam  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  in  the 
Federal  Register  of  our  original 
preliminary  determination  in  this 
investigation  (i.e.,  January  31,  2003)  in 
accordance  with  section  733(d)  of  the 
Act. 

We  note  that  the  effective  date  of  the 
suspension  of  liquidation  for  Afiex, 
CAFAEX,  Da  Nang,  Mekonimex,  QVD 
and  Viet  Hai  continues  to  be  January  31, 
2003,  because  we  have  not  determined 
whether  critical  circumstances  exists  for 
these  companies.  As  noted  in  our 
preliminary  determination,  we  will 
publish  our  preliminary  critical 
circumstances  decision  with  respect  to 
Afiex,  CAFATEX,  Da  Nang,  Mekonimex, 
QVD  and  Viet  Hai  at  a  later  date. 
Therefore,  with  respect  to  Afiex, 
CAFATEX,,  Da  Nang,  Mekonimex.  QVD 
and  Viet  Hai,  the  Department  will  direct 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
certain  frozen  fish  fillets  from  Vietnam 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  in  the  Federal 
Register  of  our  original  preliminary 
determinations  in  these  investigations 
(i.e.,  January  31,  2003)  in  accordance 
with  section  733(d)  of  the  Act.  These 
instructions  to  be  issued  to  the  U.S. 
Customs  Service  following  publication 
of  this  amended  preliminary 
determination  will  remain  in  effect  until 
further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  amended  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 


Dated:  February  26,  2003. 
Susan  Kuhbach, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-5185  Filed  3-4-03;  8:45  am) 

MUMO  COOE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-451-801] 

Final  Results  of  Inquiry  Into 
Lithuania's  Status  as  a  Non-Marlcet 
Economy  Country  for  Purposes  of  ttie 
Antidumping  and  Countervailing  Duty 
Laws  Under  a  Changed  Circumstances 
Review  of  the  Solid  Urea  Order  Against 
Lithuania 

AGENCY:  Import  Administration, 
International  Trade  Administratidn, 
Department  of  Commerce. 
action:  Final  results. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Smolik,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1843. 

Background:  The  Department  has 
treated  Lithuania  as  a  non-market 
economy  ("NME")  country  in  past 
antidiunping  duty  investigations  and 
administrative  reviews.  See,  e.g..  Urea 
From  the  Union  of  Soviet  Socialist 
Republics;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  52  FR  19557 
(May  26, 1987);  and.  Solid  Urea  from 
the  Union  of  Soviet  Socialist  Republics; 
Transfer  of  the  Antidumping  Duty  Order 
on  Solid  Urea  From  the  Union  of  Soviet 
Socialist  Republics  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  and  Opportunity  to 
Comment.  57  FR  28828  (June  29,  1992). 
A  designation  as  a  NME  remains  in 
effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)(i)  of 
the  Act. 

On  May  15,  2002,  the  Department 
received  a  letter  fit)m  the  Embassy  of 
Lithuania  requesting  a  review  of 
Lithuania's  status  as  NME  country.  On 
June  5.  2002.  the  GOL  submitted  a 
document  supporting  its  request  for 
market  economy  status.  On  August  20. 
2002.  the  Department  received  a  letter 
from  the  Embassy  of  Lithuania 
requesting  that  the  Department  review 
Lithuania's  NME  status  under  a  changed 
circumstances  review  of  the  solid  urea 
order  against  Lithuania.  In  response  to 
this  latter  request,  the  Department 
initiated  an  inquiry  into  Lithuania's 


status  as  an  NME  in  the  context  of  a 
changed  circumstances  review  of  the 
solid  urea  order  against  Lithuania 
pursuant  to  sections  751(b)  and 
771(18)(C)(ii)oftheAct. 

On  September  10.  2002,  the 
Department  published  a  Notice  in  the 
Federal  RegiiBter  requesting  comments 
from  the  public  concerning  this  matter. 
See  Notice  of  Initiation  of  Inquiry  Into 
the  Status  of  Lithuania  as  a  Non-Market 
Economy  Country  for  Purposes  of  the 
Antidumping  and  Countervailing  Duty 
Laws  Under  a  Changed  Circumstances 
Review  of  the  Solid  Urea  Order  Against 
Lithuania,  67  FR  57393,  September  10. 
2002.  The  comments  due  date  was 
extended  to  November  8.  2002.  Rebuttal 
comments  were  due  no  later  than 
December  9,  2002. 

SUMMARY:  The  Government  of  Lithuania 
("GOL")  has  implemented^_^ 
comprehensive  economic  and 
institutional  reforms  aimed  at 
establishing  a  market  economy  since 
1991.  See  memorandum  to  Faryar 
Shirzad  from  Barbara  Mayer  et  al. 
Decision  Memorandum  Regarding 
Lithuania's  Status  as  a  Non-Market 
Economy  Country  for  Purposes  of  the 
Antidumping  and  Countervailing  Duty 
Law  under  a  Changed  Circumstances 
Review  of  the  Solid  Urea  Order  Against 
Lithuania  (February  28,  2003). 
Lithuania's  currency,  the  litas.  is  fully 
convertible  for  trade  purposes  and 
effectively  convertible  for  investment 
purposes.  Wages  are  freely  negotiated 
between  employees  and  management. 
Workers  have  the  right  to  unionize  and 
engage  in  collective  bargaining,  and 
employers  are  free  to  transfer  or  fire 
workers.  Foreign  direct  investment  has 
been  encouraged  by  the  GOL  in  almost 
all  sectors  of  the  economy.  Foreign 
investors  compete  on  a  level  playing 
field  with  domestic  investors. 
Lithuania's  efforts  toward  privatizing 
the  economy  have  been  wide-spread 
and  effective.  Seventy-five  percent  of 
Lithuania's  gross  domestic  product  is  in 
the  hands  of  the  private  sector  with  only 
a  few  large  state-owned  enterprises 
remaining.  Land,  including  land  for 
agricultural  use,  is  under  private 
ownership,  and  foreigners  are  permitted 
to  purchase  land  for  non-agricultural 
use.  The  GOL  has  eliminated  its 
previous  role  as  an  allocator  of 
resources  by  completely  privatizing  the 
commercial  banking  sector  and 
eliminating  price  controls.  Additionally. 
Lithuania  has  been  a  member  of  the 
World  Trade  Organization  since  May 
2001  and  is  slated  to  join  the  European 
Union  at  the  beginning  of  2004. 

Notwithstanding,  several  areas  of 
Lithuania's  economy  require  additional 
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reform.  Foreign  direct  investment 
remains  relatively  low  and  the 
commercial  banking  sector  does  not 
play  a  significant  role  in  lending  to  the 
private  sector.  In  particular,  small-  and 
medium  sized  enterprise  growth  is 
currently  hampered  by  the  reluctance  of 
banks  to  provide  credit. 

Overall,  however,  Lithuania  has  made 
far-reaching  changes  in  the  structiu^  of 
the  economy.  Therefore,  based  on  the 
evidence  on  reforms  in  Lithuania  to 
date,  analyzed  as  required  under  section 
771(18)(B)  of  the  Act,  the  Department 
determines  that  (1)  revocation  of 
Lithuania's  NME  country  status  under 
section  771(18)(A)  is  warranted,  and  (2) 
Lithuania  has  operated  as  a  market- 
economy  country  since  January  1,  2003. 
Lithuania  producers  and  exporters  will 
be  subject,  therefore,  to  the  antidumping 
rules  applicable  to  market  economies 
with  respect  to  the  analysis  of 
transactions  occurring  after  January  1, 
2003.  In  addition,  the  U.S. 
countervailing  duty  law  will  apply  now 
to  Lithuania  where  the  proceeding  at 
issue  involves  an  adequate  period  of 
investigation  after  this  effective  date. 

Dated:  February  27,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5187  Filed  3-4-03;  8:45  am) 
BHJJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMIMERCE 

international  Trade  Administration 
[A-447-801] 

Final  Results  of  inquiry  Into  Estonia's 
Status  as  a  Non-Market  Economy 
Country  for  Purposes  of  the 
Antidumping  and  Countervailing  Duty 
Laws  Under  a  Changed  Circumstances 
Review  of  the  Solid  Urea  Order  Against 
Estonia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  results. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Smolik,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  482-1843. 

Background:  The  Department  has 
treated  Estonia  as  an  non-market 
economy  ("NME")  country  in  past 
antidumping  duty  investigations  and 
adminis^ative  reviews.  See,  e.g..  Urea 


From  the  Union  of  Soviet  Socialist 
Republics;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value.  52  FR  19557 
(May  26,  1987);  and.  Solid  Urea  from 
the  Union  of  Soviet  Socialist 
Republics — ^Transfer  of  the 
Antidumping  Duty  Order  on  Solid  Urea 
From  the  Union  of  Soviet  Socialist 
Republics  to  the  Commonwealth  of 
Independent  States  and  the  Baltic  States 
and  Opportunity  to  Comment,  57  FR 
28828  (June  29, 1992).  A  designation  as 
an  NME  remains  in  effect  until  it  is 
revoked  by  the  Department.  See  section 
771(18)(C)(i)oftheAct. 

On  July  10,  2003.  the  Department 
received  a  letter  from  the  Republic  of 
Estonia  Ministry  of  Foreign  Affairs 
requesting  a  review  of  Estonia's  status  as 
a  NME  country.  In  the  letter,  the 
Government  of  Estonia  submitted 
documentation  supporting  its  request 
for  market  economy  status.  The 
Department  subsequently  received  a 
letter  from  the  Ambassador  of  Estonia  to 
the  United  States  dated  September  20, 
2002.  requesting  a  review  of  Estonia's 
NME  status  under  a  changed 
circiunstances  review  of  the 
antidumping  duty  order  on  solid  luea 
from  Estonia.  In  response  to  this  latter 
request,  the  Department  initiated  a 
changed  circumstances  review  in  order 
to  examine  whether  Estonia  is  still  a 
NME  coxmtry  for  piuposes  of  the 
antidumping  and  countervailing  duty 
laws,  pursuant  to  sections  751(b)  and 
771(18)(C)(ii)oftheAct. 

On  October  16,  2002,  the  Department 
published  a  Notice  in  the  Federal 
Register  requesting  comments  from  the 
public  concerning  this  matter.  See 
Notice  of  Initiation  of  a  Changed 
Circumstances  Review  of  the 
Antidimipiivg  Duty  Order  on  Solid  Urea 
From  Estonia.  67  FR  63886,  October  16, 
2002.  Comments  were  due  no  later  than 
December  2,  2002  and  rebuttal 
comments  were  due  January  02,  2003. 
The  Government  of  Estonia  ("GOE") 
submitted  comments  supporting  its 
request  to  revoke  Estonia's  NME  status. 
No  comments  were  received  by  the 
Department  opposing  the  GOE's  request. 
SUMMARY:  The  GOE  has  implemented 
economic  and  institutional  reforms 
since  regaining  its  independence  in 
1991.  The  reforms  initiated  by  the  GOE 
specifically  relating  to  the  factors 
examined  by  the  Department  imder 
section  771(18)(B)  are  comprehensive. 
See  memorandimi  to  Faryar  Shirzad 
from  Shauna  Lee-Alaia  et  al.  Decision 
Memorandum  regarding  Estonia's 
Status  as  a  Non-Market  Economy 
Country  for  Purposes  of  the 
Antidumping  and  Countervailing  Duty 
Law  under  a  Changed  Circumstances 


Review  of  the  Solid  Urea  Order  Against 
Estonia  (February  28,  2003). 

The  Estonian  kroon.  established  in 
1992,  is  freely  convertible  for  both 
current  and  capital  account  purposes. 
There  are  no  restrictions  on  repatriation 
of  earnings.  The  central  bank  sets 
monetary  policy  and  regulates  private- 
sector  banks,  independent  of  the 
government.  Wages  are  freely  negotiated 
between  employees  and  management. 
The  right  to  unionize  and  bargain 
collectively  is  guaranteed  by  law. 
Foreign  and  domestic  investors  are 
treated  equally.  In  fact,  Estonia  enjoys 
one  of  the  highest  foreign  direct 
investment  per  capita  rates  in  the 
region.  Privatization  of  most  medium- 
sized  and  large  industrial  enterprises  is 
complete,  with  80  percent  of  gross 
domestic  product  in  the  hands  of  the 
private  sector.  Private  property  rights 
are  respected  in  Estonia.  Both  foreigners 
and  Estonians  are  able  to  own 
agricultiu^  and  non-agricultural  land. 
Entrepreneurship  is  encouraged  by  the 
GOE  and  adequately  protected  de  jure 
and  de  facto.  The  financial  sector, 
predominately  foreign  owned  and 
completely  privately  owned,  acts  as  a 
financial  intermediary  between 
investors  and  savings.  Consumer  prices 
were  liberalized  in  1992.  As  of  mid 
2002,  Estonia  had  closed  26  of  31 
chapters  of  the  acquis  communitaire 
and  is  expected  to  accede  to  the 
European  Union  in  2004.  Estonia  has 
been  a  member  of  the  World  Trade 
Organization  since  November  1999. 

Overall,  Estonia  has  made  far- 
reaching  changes  in  the  structiue  of  its 
economy  resulting  in  a  successful 
transition  to  a  market  economy.  Under 
section  771(18)(B)  of  die  Act,  the  U.S. 
Department  of  Commerce  determines 
that  (1)  revocation  of  Estonia's  NME 
country  status  under  section  771(18)(A) 
is  warranted,  and  (2)  Estonia  has 
operated  as  a  market-economy  country 
'  since  January  1.  2003.  Estonia  producers 
and  exporters  will  be  subject,  therefore, 
to  the  antidumping  rules  applicable  to 
market  economies  with  respect  to  the 
analysis  of  transactions  occurring  after 
January  1,  2003.  In  addition,  the  U.S. 
coimtervailing  duty  law  will  apply  now 
to  Estonia  where  the  proceeding  at  issue 
involves  an  adequate  period  of 
investigation  after  this  effective  date. 

Dated:  February  27.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-5188  Filed  3-4-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-ei9] 

Certain  Pasta  From  Italy:  Notice  of 
Initiation  of  Countervailing  Duty  New 
Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
countervailing  duty  new  shipper 
review. 

SUMINARY:  On  December  17,  2002,  the 
Department  of  Commerce  received  a 
request  to  conduct  a  new  shipper  review 
of  the  countervailing  duty  order  on 
certain  pasta  from  Italy.  In  accordance 
with  section  751(a)(2)(Bl  of  the  Tariff 
Act  of  1930,  as  amended,  and  19  CFR 
351.214(d),  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  March  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cho  or  Craig  Matney,  Import 
Administration,  International  Trade 
Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3798  or  (202)  482- 
1778,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17,  2002,  the 
Department  received  a  request  from 
Pastificio  Carmine  Russo  S.p.A. 
("Pastificio  Russo"),  to  conduct  a  new 
shipper  review  of  the  countervailing 
duty  order  on  certain  pasta  from  Italy, 
issued  July  24, 1996  (61  FR  38544).  This 
order  has  a  January  semi-annual 
anniversary  month.  Pastaficio  Russo's 
request  was  made  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d),  for  new  shipper  reviews  of 
the  countervailing  duty  order  on  certain 
pasta  from  Italy.  On  February  24,  2003, 
the  Department  received  additional 
submission  from  Pastificio  Russo  in 
which  Pastificio  Russo  provided 
information  to  the  Department 
describing  how  Pastificio  Russo  was 
formed  as  a  new  corporate  entity 
through  a  corporate  buy-out  of  Carmine 
Russo,  S.p.A.  We  will  further  review 
this  change-in-ownership  as  part  of  the 
new  shipper  review  of  the 
countervailing  duty  order. 

Initiation  of  Review 

In  accordance  with  19  CFR 
■351.214(b)(2)  of  the  Department's 
regulations,  Pastificio  Russo  provided 
certification  that:  (1)  It  did  not  export 


subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI"),  and  (2)  that,  since  the 
investigation  was  initiated,  it  never  has 
been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI,  including  those  not 
individually  examined  during  the 
investigation.  Also,  in  accordance  with 
19  CFR  351.214(b)(2),  Pastificio  Russo 
submitted  documentation  establishing: 
(1)  The  date  subject  merchandise  was 
first  entered,  or  withdrawn  from 
warehouse,  for  consumption,  or  if  the 
exporter  or  producer  could  not  establish 
the  date  of  first  entry,  the  date  on  which 
they  first  shipped  the  subject 
merchandise  for  export  to  the  United 
States;  (2)  the  volume  of  the  first  and 
subsequent  shipments;  and  (3)  the  date 
of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States.  In 
addition,  the  company  provided  a 
certification  stating  that  it  has  informed 
the  Government  of  Italy  that  it  will  be 
required  to  provide  a  full  response  to 
the  Department's  countervailing  duty 
questionnaire. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214,  we  are  initiating  a  new  shipper 
review  of  the  countervailing  duty  order 
on  certain  pasta  from  Italy.  Pursuant  to 
19  CFR  351.214(h)(i).  we  intend  to  issue 
the  preliminary  results  of  this  review 
not  later  than  180  days  irom  the  date  of 
publication  of  this  notice.  All  provisions 
of  19  CFR  351.214  will  apply  to 
Pastificio  Russo  throughout  the  duration 
of  this  new  shipper  review. 

In  a  countervailing  duty  proceeding, 
the  standard  period  of  review  ("POR") 
in  a  new  shipper  review  is  the  same  as 
the  period  specified  in  19  CFR 
351.213(e)(2)  for  an  administrative 
review.  Therefore,  the  POR  for  this  new 
shipper  review  is  January  1 ,  2002 
through  December  31,  2002  and  we  will 
review  the  subsidies  received  by  the 
,,  company  during  that  period. 

Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  suspend  liquidation  of  any 
unliquidated  entries  of  the  subject 
merchandise  from  the  relevant  exporter 
or  producer,  and  to  allow,  at  the  option 
of  the  importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  subject  merchandise 
exported  by  the  company  listed  above. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 


This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  (19  U.S.C. 
1675(a))  and  19  CFR  351.214. 

Dated:  February  21,  2003. 
Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  E)oc.  03-5186  Filed  3-4-03;  8:45  am] 
BILLING  COOE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0221 03E1  ' 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico,  South 
Atlantic,  and  Caribbean  Fishery 
Management  Councils  (Councils),  in 
cooperation  with  NMFS's  Southeast 
Fisheries  Science  Center,  Will  hold  a 
series  of  data  workshops  as  part  of  the 
Southeast  Data  Assessment  and  Review 
(SEDAR)  process. 

DATES:  The  data  workshops  will  be  held 
in  March  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  times  and 
dates. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Florida  Marine  Research  Institute, 
100  Eighth  Avenue,  Southeast,  St. 
Petersburg,  FL  33701-5095;  telephone: 
727-896-6626. 

Copies  of  documents  are  available 
from  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL,  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  National  Marine  Fisheries 
Service,  Southeast  Regional  Office,  9721 
North  Executive  Center  Drive,  St. 
Petersburg,  FL,  33702;  telephone  727- 
570-5305;  fax  727-570-5583;  e-mail: 
Phil.  Steele@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
Councils,  in  cooperation  with  NMFS's 
Southeast  Fisheries  Science  Center,  will 
hold  a  series  of  data  workshops  as  part 
of  the  SEDAR  process.  The  purpose  of 
these  data  workshops  will  be  to  convene 
a  select  panel  of  scientists,  industry 
representatives,  and  other 
knowledgeable  persons  to  review 
available  fishery  data  of  all  types  on 
particular  species,  provide  additional 
data  that  may  not  be  presenUy  known. 
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and  recommend  data  needs  required  for 
future  stock  assessments.  Also, 
approaches  to  gather  additional  needed 
data  will  be  identified. 

Meeting  Times 

There  will  be  three  data  workshops 
for  each  of  the  three  species  that  are 
ciurenUy  of  interest  to  at  least  two  of  the 
Councils.  The  first  data  workshop  will 
consider  data  for  yellow  tail  snapper, 
which  involves  all  three  Coimcils.  It 
will  be  held  from  1  p.m.  March  3,  2003, 
to  5  p.m.  March  4,  2003.  The  second 
data  workshop  will  be  for  goliath 
grouper  and  will  also  involve  all  three 
Councils.  It  will  be  held  finm  8  a.m. 
from  March  5,  2003,  to  12  noon  on 
March  6,  2003.  The  third  data  workshop 
will  be  for  vermilion  snapper  and  will 
involve  the  Gulf  of  Mexico  and 
Caribbean  Fishery  Management 
Councils.  It  will  be  held  from  1  p.m.  on 
March  6,  2003,  to  5  p.m.  March  7,  2003. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations    . 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  February  25,  2003. 

Dated:  February  27.  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-5069  Filed  2-27-03;  3:44  pm] 
BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademarit  Office 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Statutory  Invention  Registration. 

Form  NumbeHs):  PTO/SB/94. 

Agency  Approval  Number:  0651- 
0036. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 

Burden:  29  hours  annually. 

Number  of  Respondents:  73  responses 
per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  24  minutes 


(0.4  hours)  to  submit  a  Statutory 
Invention  Registration  request.  This 
includes  time  to  gather  the  necessary 
information,  create  the  documents,  and 
submit  the  completed  request. 

Needs  and  Uses:  35  U.S.C.  157, 
administered  by  the  USPTO  through  37 
CFR  1.298-1.297,  authorizes  the  USPTO 
to  publish  a  statutory  invention 
registration  containing  the 
specifications  and  drawings  of  a 
regularly  filed  application  for  a  patent 
v\rithout  examination,  providing  the 
applicant  meets  all  the  requirements  for 
printing,  waives  the  right  to  receive  a 
patent  on  the  invention  within  a  certain 
period  of  time  prescribed  by  the 
USPTO,  and  pays  all  application, 
publication,  and  other  processing  fees. 
This  collection  includes  information 
needed  by  the  USPTO  to  review  and 
approve  and/or  deny  such  requests.  The 
applicant  may  petition  the  USPTO  to 
review  final  refusal  to  publish  or  to 
withdraw  a  request  to  publish  a 
statutory  invention  registration  prior  to 
the  date  of  the  notice  of  the  intent  to 
publish. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms,  the 
Federal  Government,  and  State,  Local  or 
Tribal  Governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Architectine  and  Services,  Data 
Administration  Division,  (703)  308- 
7400,  USPTO,  Suite  310,  2231  Crystal 
Drive,  Washington,  DC  20231,  or  by  e- 
mail  at  susan.6roivn@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  April  4,  2003  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  February  25,  2003. 
Susan  K.  Bro%m, 

Records  Officer,  USPTO.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
(FR  Doc.  03-5135  Filed  3-4-03;  8:45  am] 
NIXING  COOE  3510-1S-P 


CORPORATION  FOR  NATIONAL  AND       v 
COMMUNITY  SERVICE 

Proposed  Infonnation  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Commimity  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to- reduce  paperwork  and 
respondent  burden,  conducts  a    ' 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensine  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  application  entitled: 
AmeriCorps  Promise  Fellows  2003 
Continuation  Request  Instructions. 
Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  May  5,  2003. 
ADDRESSES:  Send  comments4o  the 
Corporation  for  National  and 
Conununity  Service,  Ms.  Shelly  Ryan, 
Program  Coordinator,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shelly  Ryan  at  (202)  606-5000,  ext.  549 
or  sryan@cns.gov. 
SUPPLEMENTARY  INFORMATION: 

Comment  Request 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 
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•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Background 

The  Corporation  publishes 
application  guidelines  and  notices  of 
funding  availability  that  include 
information  about  the  funding  and 
requirements.  The  application 
instructions  provide  the  information, 
instructions  and  forms  that  potential 
applicants  need  to  complete  an 
application  to  the  Corporation  for 
funding. 

The  Corporation  has  developed  an 
electronic  grants  system  to  meet  the 
requirements  of  Pub.  L.  106-107.  As 
part  of  the  development  process,  the 
Corporation  is  redesigning  its 
application  forms  and  instructions  to 
reflect  the  electronic  system  design. 

Current  Action 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Reinstatement,  with 
change. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps  Promise  Fellows 
Continuation  Request  Instructions. 

OMB  Number:  3045-0073. 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  41. 

Frequency:  Once  per  year. 

Avemge  Time  Per  Response:  25  hours. 

Estimated  Total  Burden  Hours:  1,025 
hrs. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  26.  2003. 
Nancy  Talbot, 

Director,  Program  Planning  and  Development. 
(FR  Doc.  03-5068  Filed  3-4-03;  8:45  am] 
BMXING  CODE  aOSO-M-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  tlw  Secretary 

Domestic  Advisory  Panel  (DAP)  on 
Early  intervention  and  Education  for 
Infants,  Toddlers,  Preschool  Children, 
and  Children  With  Disabilities 

AGENCY:  Department  of  Defense 
Domestic  Dependent  Elementary  and 
Secondary  Schools  (DDESS).  DOD. 
action:  Notice. 

SUMMARY:  Pitrsuant  to  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  app.  II).  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Domestic  Advisory  Panel  on  Early 
Intervention  and  Education  for  Infants, 
Toddlers,  Preschool  Children,  and 
Children  with  Disabilities  is  scheduled. 
The  meeting  is  open  to  the  public. 

The  purpose  of  the  meeting  is  to  (1) 
Review  the  responses  to  the  panel's 
recommendations  from  its  December 
2002  meeting:  (2)  review  and  comment 
on  data  and  information  provided  by 
Department  of  Defense  Domestic 
Dependent  Elementary  and  Secondary 
Schools  (DDESS);  and  (3)  establish 
subcommittees  as  necessary. 
DATES:  April  2»-30.  2003  from  8:30  ajn. 
to  3:30  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  in 
the  District  Central  Office  at  Building 
855,  855  Stone  Street,  Camp  Lejeune, 
NC  28547. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cynthia  Chen,  (678)  364-8010. 
SUPPLEMENTARY  INFORMATION:  Persons 
desiring  to  attend  the  meeting  or 
desiring  to  make  oral  presentation  or 
submit  written  statements  for 
consideration  by  the  panel  must  contact 
Dr.  Cynthia  Chen  at  (678)  364-8010  by 
April  15,  2003. 

Dated:  February  26.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register Uaison 
Officer.  Department  of  Defense. 
|FR  Doc.  03-5064  Filed  3-4-03;  8:45  am) 
BILUNG  CODE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

AGENCY:  Under  Secretary  of  Defense  for 
Personnel  and  Readiness,  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Conunittee  on 


Military  Personnel  Testing  is  scheduled 
to  be  held.  The  purpose  of  the  meeting 
is  to  review  planned  changes  and 
progress  in  developing  computerized 
and  paper-and-pencil  enlistment  tests 
and  renorming  of  the  tests. 

DATES:  March  20,  2003,  frx>m  8  a.m.  to 
5  p.m.,  and  March  21,  2003,  from  8  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Lodge  on  the  Desert  in  Tucson,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703) 697-9271. 

SUPPLEMENTARY  INFORMATION:  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian  at  the 
address  or  telephone  number  above  no 
later  than  March  10,  2003. 

Dated:  February  26,  2003. 

Patricia  L.  Toppings,    r 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  03-5065  Filed  3-4-03;  8:45  am) 

BIUJNG  COOE  S001-0»-«l 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

p ~ 

SUMMARY:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on  March 
24,  2003  at  Institute  for  Defense 
Analyses,  Alexandria,  VA. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  surety  matters.  At  this  meeting 
the  Joint  Advisory  Committee  will 
receive  classified  briefings  on  nuclear 
weapons  security. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  Title  5,  U.S.C.  App.  U, 
(1988)),  this  meeting  concerns  matters 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  section 
552b(c)(l)  and  accordingly  this  meeting 
will  be  closed  to  the  public. 
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Dated:  February  24,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-5066  Filed  3-4-03;  8:45  am] 
BIUJNG  COOE  5001-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  domestic  and  foreign  licensing  by 
the  Department  of  the  Navy. 

The  following  patents  are  available 
for  licensing: 

U.S.  Patent  No.  6,371,384:  Aqueous 
Foam  Generating  System  and  Method 
for  Generating  Foam  Having  Long  Wet- 
to-Dry  Transition  Times.//U.S.  Patent 
No.  6,380,888:  Self-Contained,  Self- 
Surveying  Differential  GPS  Base  Station 
and  Method  of  Operating  Same.//U.S. 
Patent  No.  6,381,352:  Method  of 
'Isolating  Relevant  Subject  Matter  in  an 
Image.//U.S.  Patent  No.  6,386,086:  Line 
Charge  Sympathetic  Detonation 
Arrestor.//U.S.  Patent  No.  6,408,847: 
Rebreather  System  That  Supplies  Fresh 
Make-Up  Gas  According  to  a  User's 
Respiratory  Minute  Volume.//U.S. 
Patent  No.  6,420,803:  System  for 
Improving  Vehicle  Safety  in  Crash 
Situations.//U.S.  Patent  No.  6,421,469: 
Image  Data  Manipulation  for  Improved 
Image  Visualization  and  Analysis.//U.S. 
Patent  No.  6,422,170:  Hydrofoil  Angular 
Alignment  Tool.Z/U.S.  Patent  No. 
6,431.508:  Adaptable  and  Universal 
System  for  Attachments.//U.S.  Patent 
No.  6,445,647:  Wideband-to- 
Narrowband  Conversion  Method  and 
Apparatus.//U.S.  Patent  No.  6,447,115: 
Dive  Mask  With  Integrated  Monitoring 
System.//U.S.  Patent  Nt).  6,449,566: 
Acoustic  Scattering  Measurement  and 
Processing  for  Determining  Variances  in 
Multiple  Features.//U.S.  Patent  No. 
6,463,925:  Hot  Water  Heater  for  Diver 
Using  Hydrogen  Catalytic  Reactions.// 
U.S.  Patent  No.  6,463,942:  Apparatus  for 
Confined  Underwater  Cryogenic  Surface 
Preparation.//U.S.  Patent  No.  6,468,358: 
Confined  Underwater  Cryogenic  Surface 
Preparation.//U.S.  Patent  No.  6,470,246: 
Method  for  Controlling  Lateral  Position 
of  an  Underwater  Towed  Body.//U.S. 
Patent  No.  6,470.805:  Fire  Retardant 
Bio-Friendly  Practice  Munition,//U.S. 


Patent  No.  6.471,366:  Depth- 
Compensated  Underwater  Light.//U.S. 
Patent  No.  6.473.364:  High  Frequency 
Acoustic  Float  for  the  Versatile  Mine 
System.//U.S.  Patent  No.  6,476,610: 
Magnetic  Anomaly  Sensing  System  and 
Methods  for  Maneuverable  Sensing 
Platforms.//U.S.  Patent  No.  6.484,660: 
Underwater  Nuclear  Material 
Reconnaissance  System.//U.S.  Patent 
No.  6,494.035:  Towing  Rocket  Motor 
Assembly.//U.S.  Patent  No.  6.503.115: 
Flexible  Buoy  Assembly.//U.S.  Patent 
No.  6.505.574:  Vertical  Motion 
Compensation  for  a  Crane's  Load.// 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to 
Coastal  Systems  Station,  Dahlgren 
Division.  NSWC,  6703  W.  Hwy  98,  Code 
XPOlL,  Panama  City.  FL  32407-7001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  A.  Gilbert,  Counsel,  Coastal 
Systems  Station,  6703  W.  Hwy  98,  Code 
XPOIL,  Panama  City,  FL  32407-7001. 
telephone  (850)  234-4646. 

Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  February  27,  2003. 
R.  E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-5126  Filed  3-4-03;  8:45  am] 
BIUJNG  COOE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

The  following  patents  are  available  for 
licensing:  U.S.  Patent  No.  5,880.552: 
Diamond  or  Diamond  Like  Carbon 
Coated  Chemical  Sensors  and  a  Method 
of  Making  Same,  Navy  Case  No.  77,845./ 
/U.S.  Patent  No.  6,208,752:  System  for 
Eliminating  or  Reducing  Exemplar 
Effects  in  Multispectral  or  Hyperspectral 
Sensors.  Navy  Case  No.  78.735.//U.S. 
Patent  6.320.295:  Diamond  or  Diamond 
Like  Carbon  Coated  Chemical  Sensors 
and  a  Method  of  Making  Same.  Navy 
Case  No.  79.589//U.S.  Patent  No. 
6.336.368:  Method  and  Apparatus  for 
Energy  Efficient  Tracking  of  Resonant 
Devices,  Navy  Case  No.  79.877.//U.S. 
Patent  Application  Serial  No.  09/ 


433,367:  Hyperspectral  Visualization 
Extensible  Workbench  (Hyview).  Navy 
Case  No.  79.087.//U.S.  Patent 
Application  Serial  No.  09/492.071: 
Fabrication  of  Pattemable  Electrically 
Conductive  Thin  Films  for 
Chemiresistor  Chemical  Sensor 
Applications  with  Layer  Evaporation 
Technique.  Navy  Case  No.  79,708.//U.S. 
Patent  Application  Serial  No.  10/ 
080,403:  Functionalized  Small 
Molecules  for  Sensor  Applications,        - 
Navy  Case  No.  80,053.//U.S.  Patent 
Application  Serial  No.  10/046.298: 
Novel  Chemoselective  Dendritic 
Polymers  for  Chemical  Sensor 
Applications.  Navy  Case  No.  80.055.// 
U.S.  Patent  Application  Serial  No.  09/ 
895,292:  Linear  and  Branched 
Chemoselective  Carbosilanes  and 
Polysilanes  for  Chemical  Sensor 
Applications.  Navy  Case  No.  80,056.// 
U.S.  Patent  Application  Serial  No.  09/ 
895,293:  Linear  and  Branched 
Chemoselective  Poly  (siloxane)s  for 
Chemical  Sensor  Applications.  Navy 
Case  No.  80.123.//U.S.  Patent 
Application  Serial  No.  10/091,024: 
Hyperbranched  Chemoselective  Silicon- 
Based  Polymers  for  Chemical  Sensor 
Applications,  Navy  Case  No.  83,517.// 
Navy  Case  No.  82,971:  Device  and 
Method  for  Pneumatic  Gas  Sampling  for 
Gas  Sensors.//Navy  Case  No.  83,418: 
Fabrication  of  Conductive/Non- 
Conductive  Nanocomposites  by  Laser    . 
Evaporation. //Navy, Case  No.  84.285: 
Hyperbranched  Chemoselective  Silicon- 
Based  Polymers  for  Chemical  Sensor 
Applications.//Navy  Case  No.  84,508:  A 
Miniature  Biocollector  and  Processing 
Technique  for  Biological  Agent  .. 
Detection  Applications. 

addresses:  Requests  for  copies  of  the 
patents  or  inventions  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC-20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head. 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue;  SW.. 
Washington.  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  cotell@nrl.navy.mil 
or  use  courier  delivery  to  expedite 
response.  * 

Authority:  35  U.S.C.  207,  37  CFR  part  404. 
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Dated:  February  27.  2003. 
R.E.  Vincent  11, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-5127  Filed  3^-03;  8:45  am) 

BUJJNQ  CODE  3810-FF-U 


DEPARTMENT  OF  ENERGY 

[Number  DE-PS07-03ID1 4489]      , 

Plant  Wide  Assessments 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  availability  of 
financial  assistance  solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  soliciting  the  submission  of 
proposals  for  plant-wide  assessments.  A 
plant-wide  assessment  is  a  systematic 
approach  to  assess  plant  energy 
efficiency  and  identify  opportunities  for 
energy  reduction  in  industrial  facilities. 
For  a  relatively  low  initial  investment, 
prior  experience  has  shown  that 
companies  can  identify  very  significant 
reductions  in  annual  energy  costs  from 
a  combination  of  energy  efficiency  and 
productivity  improvements  and  waste 
reductions.  The  objective  of  this 
solicitation  is  to  continue  partnership 
with  energy  intensive  industries  to 
identify  new  assessment  approaches 
and  methodologies  that  will  lead  to 
substantial  improvements  in  industrial 
energy  efficiency,  enhanced 
competitiveness  and  reduced 
environmental  impacts. 
DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-03ID14489  will  be  on 
or  about  February  28,  2003.  The 
deadline  for  receipt  of  applications  will 
be  approximately  on  May  29,  2003. 
ADDRESSES:  The  solicitation  in  its  full 
text  will  be  available  on  the  Internet  at 
the  following  URL  address:  bttp://e- 
center.doe.gov.  The  Industry  Interactive 
Procurement  System  (IIPS)  provides  the 
medium  for  disseminating  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  the 
applications  in  a  paperless 
environment.  Completed  applications 
are  required  to  he  submitted  via  IIPS. 
An  IIPS  "User  Guide  for  Contractors" 
can  be  obtained  on  the  IIPS  Homepage 
and  then  clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
IIPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPSHelpDeskQe-center.doe.gov 
FOR  FURTHER  INFORMATIOlf  CONTACT: 
Trudy  Harmel,  Contract  Sf>ecialist, 
harmelta@id.doe.gov. 

SUPPLEMENTARY  INFORMATION:  DOE 
anticipates  making  up  to  10  cooperative 


agreement  awards  depending  on 
availability  of  funds.  Individual  awards 
will  not  exceed  $100,000  of  DOE 
funding,  and  the  project  timeframe  will 
be  no  more  than  one  year.  The  DOE 
Industrial  Technologies  Program 
requires  a  minimum  of  fifty  per  cent 
(50%)  non-federal  cost-share  for  this 
solicitation  to  ensure  industrial 
involvement  in  each  of  the  proposals. 
There  will  be  no  waivers  of  this  cost 
share  requirement.  The  statutory 
authority  for  this  program  is  the  U.S. 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.086. 

Issued  in  Idaho  Falls  on  February  26,  2003. 
Michael  L.  Adams, 
Acting  Director.  Procurement  Services 
Division. 

(FR  Doc.  03-5150  Filed  3-4-03;  8:45  am) 
BILUNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  DOE/Advanced 
Scientific  Computing  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  March  13,  2003,  8:30 
a.m.  to  5:30  p.m.;  Friday,  March  14, 
2003,  8:30  a.m.  to  1  p.m. 
ADDRESSES:  Hamilton  Crowne  Plaza 
Hotel,  14th  and  K  Streets  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melea  Baker,  Office  of  Advanced 
Scientific  Computing  Research;  SC-30/ 
Germantown  Building;  U.S.  Department 
of  Energy;  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-1290; 
Telephone  (301)  903-7486  (E-mail: 
Melea .  BakeT@scien  ce .  doe.gov) . 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  advanced 
scientific  computing  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Thursday,  March  13,  2003 

Introduction 

Remarks  from  the  Director,  Office  of 
Science 


Advanced  Scientific  Computing 
Research  Program  Budget  Discussion 

Briefings  on  Major  Facilities  by 
Laboratory  Persoimel 

Public  Comment 

Friday,  March  14,  2003 

Scientific  Discovery  through  Advanced 

Computing  Update  and  Project  Report 
Subcommittee  Update  on  Charge  to 

Office  of  Science  Advisory 

Committees  Regarding  New/Upgraded 

Facilities 
Report  on  High  Performance  Computing 

Joint  Research  Activities  with  Other 

Agencies 
New  Business 
Advisory  Committee  Open  Discussion 

of  Issues 
Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Melea  Baker  via  FAX  at  301- 
903-4846  or  via  e-mail 
(Melea.Baker@science.doe.gov).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
vtill  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule.  This  noticens  being  published  less 
than  15  days  before  the  date  of  the 
meeting  due  to  the  late  resolution  of 
programmatic  issues. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  February  27. 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc.  03-5147  Filed  3-4-03;  8:45  am) 
HLUNO  COOE  64S0-01-I> 


DEPARTMENT  OF  ENERGY 

Environmental  INanagement  Site- 
Specific  Advisory  Board,  Paducali 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 


Federal  Register /Vol.  68,  No.  43 /Wednesday,  March  5,  2003 /Notices 


10451 


SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Puh. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
aimounced  in  the  Federal  Register. 
DATES:  Thursday,  March  20,  2003  5:30 
p.m. — 9  p.m. 

ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,(270)441-6806. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its^gulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 

5:30  p.m.     Informal  Discussion 

6  p.m.    Call  to  Order;  Introductions; 

Approve  February  Minutes;  Review 

Agenda 
6:10  p.m.    DDFO's  Comments 

•  Budget  Update 

•  ES&H  Issues 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Other 

6:30  p.m.    Ex-officio  Comments 
6:40  p.m.    Public  Comments  and 

Questions 
6:50  p.m.     Review  of  Action  Items 
7:05  p.m.     Break 
7:15  p.m.    Presentation 

•  Information  to  be  Presented  at 
Chairs  Meeting 

•  Sewer  Rehabilitation  Update 

8  p.m.    Public  Comments  and 

Questions 
8:10  p.m.     Task  Force  and 
Subcommittee  Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 
8:40  p.m.    Administrative  Issues 

•  Review  of  Workplan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 

•  Final  Comments 

9  p.m.    Adjourn  ' 
Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  t>e  filed  with  the  Comniittee  either 
before  or  after  the  meeting,  hidividuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 


contact  David  Dollins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
Dollins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington,  DC,  on  February  27, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  03-5148  Filed  3-4-03;  8:45  am] 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idalio 
National  Engineering  and 
Environmental  L^tMratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  armounces  a 
meeting  of  the  Enviroimiental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Enviroimiental 
Laboratory.  The  Federal  Advisory 
Conmiittee  Act  (Pub.  L.  92-463,  86  Stat. 
778)  requires  that  public  notice  of  these 
meetings  be  aimounced  in  the  Federal 
Register. 

DATES:  Tuesday,  March  18,  2003,  8 
a.m.-6  p.m.;  Wednesday,  March  i9, 
2003,  8  a.m.-5  p.m. 

Public  participation  sessions  will  be 
held  on:  Tuesday,  March  18,  2003,    . 
12:15-12:30  p.m,  5:45-6  p.m.; 
Wednesday,  March  19,  2003, 11:45-12 
noon,  4—4:15  p.m. 


These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm  ' 
these  times. 

ADDRESSES:  Red  Lion  Hotel  in  the 
Teton/Bonneville  Rooms,  475  River 
Parkway,  Idaho  FalIs^  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board  (CAB)  Facilitator,  Jason 
Associates  Corporation,  545  Shoup  ^ 
Avenue,  Suite  335B,  Idaho  Falls,  ID     "  '*>. 
83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  Home  page  at 
http://www.ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda  Topics:  (Agenda 
topics  may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  current  agenda  or  visit  the 
CAB's  Internet  site  at  www.ida.net/ 
users/cab/.) 

•  The  Environmental  Management 
Program  and  the  implementation  of 
the  Performance  Management  Plan 

•  The  budget  allocation  for  the 
Environmental  Management  Program 
for  Fiscal  Year  2003 

•  Budget  priorities  for  the  Fiscal  Year 
2004  environmental  management 
budget  request 

•  Grouting  and  plans  for  use  of  grouting 
at  the  INEEL 

•  Environmental  permitting  for  the 
Idaho  Nuclear  Technology  and 
Engineering  Center  » 

•  Resolution  of  the  Notice  of  Violation 

•  High-level  radioactive  waste  tank 
closure  activities 

•  Resolution  of  the  lawsuit  involving 
waste  incidental  to  reprocessing  (if 
possible) 

•  Science  ahd  technology  strategies  for 
the  Water  Integration  Project 

•  Proposed  LaSalle  Nuclear  Fuel  Project 
and  the  ramifications  for  the  INEEL 

•  Plans  for  deactivation  and 
decommissioning  surplus  facilities  at 
the  INEEL 

•  Final  INEEL  Strategic  Plan  and  the 
results  of  the  Laboratory 
Consolidation  Study 

•  New  Office  of  Legacy  Management 
and  how  the  reorganization  will  affect 
the  INEEL 

•  Follow-up  activities  related  to  the  Site 
Specific  Advisory  Board  Transuranic 
Waste  Workshop 

•  Preparations  for  the  upcoming  Site 
Specific  Advisory  Board  Chairs 
Meeting 
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•  Discussion  of  the  role  of  the  CAB  with 

the  site  Manager 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  tele-phone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  during  the  presentations.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms. 
Fenny  Pink,  INEEL  CAB  Administrator. 
North  Wind  Environmental,  Inc..  PO 
Box  51174.  Idaho  Falls.  ID  83405  or  by 
calling  (208)  528-8718. 

Issued  at  Washington,  DC,  on  February  27. 
2003. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  03-5149  Filed  3-4-03:  8:45  am| 
BILUNG  CODE  64SO-01-P  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOa-60-000] 

Aquila  Merchant  Services,  Inc.;  Notice 
of  Filing 

February  27,  2003. 

Take  notice  that  on  February  24,  2003, 
Aquila  Merchant  Services,  Inc.  (AMS) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act,  16  U.S.C.  824b, 


and  part  33  of  the  Commission's 
regulations,  18  CFR  part  33.  AMS  seeks 
authorization  and  approval  to  assign  a 
call  option  agreement  to  Duke  Energy 
Trading  and  Marketing.  L.L.C.  pursuant 
to  an  assignment  agreement  dated 
February  17.  2003. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll? 
hee  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  ^ 

electronic  filings. 

Comment  Date:  March  17.  2003.  . 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5109  Filed  3-4-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-52-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

February  27,  2003. 

Take  notice  that  on  February  19,  2003, 
Colorado  Interstate  Gas  Company  (CIG), 
PO  Box  1087,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP03-52-000.  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 


(NGA),  as  amended,  and  part  157  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction,  ownership  and  operation 
of  facilities  to  enhance  the  natural  gas 
storage  injection  capabilities  of  its  Fort 
Morgan  Gas  Storage  Field  (Fort  Morgan) 
located  in  Morgan  Coimty,  Colorado,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fere.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@fer^ov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

CIG  states  that  the  proposed 
enhancement  is  necessary  to  satisfy  the 
end-of-season  storage  field  injection 
needs,  and  to  provide  operational 
flexibility  to  respond  to  customers' 
changing  summertime  usage  patterns  of 
Fort  Morgan. 

CIG  states  that  it  is  proposing  to 
construct  and  operate  a  1.151 
horsepower  (ISO)  compressor  unit  that 
will  be  used  in  staged-compression  with 
existing  compressor  units.  Such  a  unit, 
according  to  CIG.  will  increase  the 
installed  site  horsepower  to  6.551  (ISO), 
and  the  end-of-season  injection 
capabilities  by  a  minimimi  of  30  MMcf/ 
d,  with  actual  injection  capability 
depending  upon  system  operating 
conditions.  CIG  states  that  no  increase 
in  withdrawal  capacity  or  total  storage 
capacity  of  Fort  Morgan  will  accompany 
the  proposed  compression  addition. 

CIG  states  that  the  total  cost  of  the 
proposed  facilities  is  estimated  to  be 
$2,928,500  and  that  CIG  states  that  it 
will  assiune  the  costs  associated  with 
the  proposed  facilities  until  the  next 
general  rate  case.  CIG  also  states  it  is 
proposing  rolled-in  treatment  for  the 
proposed  project. 

Any  questions  concerning  this 
application  may  be  directed  to  Robert  T. 
Tomlinson,  Director.  Regulatory  Affairs, 
Colorado  Interstate  Gas  Company.  P.  O. 
Box  1087.  Colorado  Springs.  Colorado. 
80944,  at  (719)  520-3788  or  fax  (719) 
667-7534;  or  to  Judy  A.  Heineman.  Vice 
President  and  General  Counsel. 
Colorado  Interstate  Gas  Company,  PO 
Box  1087,  Colorado  Springs.  Colorado. 
80944,  at  (719)  520-4829  or  fax  (719) 
520-4898. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 


Federal  Register /Vol.  68,  No.  43 /Wednesday,  March  5.  2003 /Notices 


10453 


this  project.  First,  any  person  v\rishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federd  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426.  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Conmiission.  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conmients  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  19.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5108  Filed  3-4-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  ER09-296-000] 

Flying  Cloud  Power  Partners,  LLC; 
Notice  of  Issuance  of  Order 

February  27,  2003. 

Flying  Cloud  Power  Partners,  LLC 
(Flying  Cloud)  filed  an  application 
requesting  authority  to  transact  at 
market-based  rates  along  with  the 
accompanjdng  tariff.  The  proposed 
market-based  rate  tariff  provides  for  the 
sale  of  capacity  and  energy  at  market- 
based  rates  and  for  the  resale  of 
transmission  rights.  Flying  Cloud  also 
requested  weiiver  of  various  Commission 
regulations.  In  particular,  Flying  Cloud 
requested  that  Uie  Commission  grant 
blanket  approval  imder  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Flying 
Cloud. 

On  January  24,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Flying  Cloud  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  RtJdes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
10,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Flying  Cloud  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guaracftor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawrful  object  within  the  corporate 
purposes  of  Flying  Cloud,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Fl)ing  Cloud's  issuances  of 
securities  orassiunptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 


Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  thedocket 
number  excluding  the  last  three  digits  in 
the  docket  nimiber  filed  to  access  the 
docimient.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissiod's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5112  Filed  3-4-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-51-000] 

North  Hartiand  LLC;  Notice  of  Rling 

February  27.  2003. 

Take  notice  that  on  February  26.  2(X)3, 
North  Hartiand  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Request  for 
Declaratory  Order  to  Resolve  a 
Controversy  of  Obligation  to  Pay 
Interconnection  Cost.  North  Hartiand 
LLC  objects  to  the  use  charge.  It  argues 
that  Central  Vermont,  the 
interconnecting  utility,  is  not  entitled  to 
a  10%  after  tax  rate  of  return  on  the 
project's  investment  in  interconnection 
facilities,  and  the  calculated  use  charge 
is  fatally  flawed. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  witji  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  (terson 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fere.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiu-ages 
electronic  filings. 

Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5110  Filed  3-4-03;  8:45  am] 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-52-000] 

Public  Service  Company  of  New 
Mexico  Complainant,  v.  Arizona  Public 
Service  Company  Respondent;  Notice 
of  Complaint 

February  i7,  2003. 

Take  notice  that  on  February  26,  2003, 
Public  Service  Company  of  New  Mexico 
tPNM).  2401  Aztec  Road,  NE.. 
Albuquerque,  New  Mexico,  87107,  filed 
with  the  Federal  Energy  Regulatory 
Cornmission  a  complaint  against 
Arizona  Public  Service  Company  (APS) 
regarding  APS'  rejection  of  PNM's 
attempts  to  exercise  rights  of  first  refusal 
related  to  two  separate  long-term  point- 
to-point  transmission  service 
agreements  on  APS'  transmission 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426, 'in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
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last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-^659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  March  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5111  Filed  3-4-03;  8:45  am] 

WLUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7458-9] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
1 13(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  to  address  a  lawsuit  filed  by 
Juanita  Stewart  and  the  Louisiana 
Environmental  Action  Network, 
represented  by  the  Tulane 
Environmental  Law  Clinic:  Stewart  v. 
Whitman.  No.  02-1030-C-Ml  (M.D. 
La.).  On  or  about  October  31.  2002, 
plaintiffs  filed  a  complaint  seeking  to 
compel  Christine  Todd  Whitman,  in  her 
official  capacity  as  Administrator  of  the 
EPA,  to  respond  to  an  administrative 
petition  to  object  to  a  state  operating 
permit  issued  by  the  Louisiana 
Department  of  Environmental  Quality 
("LDEQ").  Under  the  terms  of  the 
proposed  settlement  agreement,  EPA 
will  respond  to  the  petition  by  May  9, 
2003.  Within  thirty  days  of  EPA's 
response  to  the  petition,  plaintiffs  will 
file  a  motion  for  voluntary  dismissal  of 
the  complaint,  with  prejudice  to  its 
refiling. 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  April  4,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Cecilia  Kim,  Air  and 
Radiation  Law  Office  (2344A),  Office  of 
General  Counsel,  U.S.  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Copies  of  the  proposed  settlement  are 
available  from  Phyllis  J.  Cochran,  (202) 
564-7606. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  affords  EPA  a  45-day  period  to 
review  and  object  to,  as  appropriate. 
Title  V  operating  permits  proposed  by 
state  permitting  authorities.  Section 
505(b)(2)  of  the  Act  authorizes  any 
person  to  petition  the  EPA 
Administrator  within  60  days  after  the 
expiration  of  this  45-day  review  period 
to  object  to  state  operating  permits  if 
EPA  has  not  done  so.  Plaintiffs  filed  an 
administrative  petition  to  object  to  a 
state  operating  permit  issued  by  LDEQ 
to  the  Georgia-Pacific  Corporation  for  a 
pulp  and  paper  mill  near  Port  Hudson, 
East  Baton  Rouge,  Louisiana.  The 
lawsuit  alleges  that  EPA  has  a 
nondiscretionary  duty  to  grant  or  deny 
the  petition  within  60  days,  and  seeks 
to  compel  EPA  to  respond  to  the 
petition. 

The  settlement  agreement  provides 
that,  within  ten  days  after  execution  by 
the  parties,  the  parties  will  file  a  joint 
motion  with  the  court  requesting  the 
lawsuit  be  stayed.  Plaintiffs  may  request 
the  court  to  lift  the  stay  of  the  lawsuit, 
and  establish  a  schedule  for  further         • 
proceedings  if  EPA  fails  to  sign  a 
response  to  the  petition  by  May  9,  2003. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

Dated:  February  24.  2003. 
Lisa  K.  Friedman, 

Associate  General  Counsel.  Air  and  Radiation 
Law  Office.  Office  of  General  Counsel. 
[FR  Doc.  03-5191  Filed  3-4-03:  8:45  am] 
BHJJNQ  COOe  MaO-6(M> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0334;  FRL-7296-3] 

Exposure  Modeling  Work  Group; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  v*rill  hold  a  one-day  meeting  on 
March  19,  2003.  This  notice  announces 
the  location  and  time  for  the  meeting 
and  sets  forth  the  tentative  agenda 
topics. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  19,  2003,  bom  9 
a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  Room  1126  (Fishbowl). 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Barrett,  Environmental  Fate 
and  Effects  Division  (7507C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
6391;  fax  number:  (703)  308-6309;  e- 
mail  address:  barrett.michael@8pa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Informatioa 

A.  Does  this  Action  Apply  to  • 

This  action  is  directed  to  the^ublic 
in  general,  and  may  be  of  partidular 
interest  to  those  persons  who  ara^or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA).  the 
Federal,  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0334.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action. 


any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  j).m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  Baclcground 

On  a  quarterly  interval,  the  Exposure 
Modeling  Work  Group  (EMWG)  meets  to 
discuss  current  issues  in  modeling 
pesticide  fate,  transport,  and  exposure 
to  pesticides  in  support  of  risk 
assessment  in  a  regulatory  context. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

IV.  Tentative  Agenda 

This  section  provides  tentative  agenda 
topics  for  the  one-day  meeting: 

1.  Welcome  and  introductions. 

2.  Old  action  items. 

3.  Brief  updates, 
i.  EU  activities. 

u.  USDA/EXAMS  Model. 

iii.  Rice  modeling. 

iv.  WARP  model. 

v.  Spray  Drift  Task  Force  Ptogtess. 

vi.  "Temperature  routine  question  in 
PRZM. 

vii.  Using  the  entire  distribution  to 
estimate  drinking  water  exposure. 


viii.  EXAMINER, 
ix.  PLUS. 

4.  Major  topics. 

i.  EFED  Water  Quality  Priorities. 

ii.  PRZM/EXAMS  EFED  Shell  Update. 

iii.  PE  QA/QC  Issues  Update. 

iv.  Water  Erosion  Prediction  Project 
(WEPP)  Model. 

v.  Prospective  ground  water  database. 

vi.  Pesticide  behavior  in  thatch. 

vii.  Pesticide  runoff  simulations  on 
turf. 

viii.  History  of  modeling. 

5.  Wrap-up  and  action  items. 

Listof  Sul^ects 

Environmental  protection.  Pesticides, 
Pests,  Modeling. 

Dated:  February  21,  2003. 

Steven  Bradlmry, 

Director,  Environmental  Fate  and  Effects 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  03-5035  Filed  3-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0014;  FRL-72SS-41 

Norflurazon;  Completion  of  Comment 
Period  for  Tolerance  Reassessmsnt 
Progress  and  Intarlm  Risk 
Management  Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice,  pursuant  to 
section  4(g)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act, 
concludes  the  comment  period  for  the 
Tolerance  Reassessment  Progress  and 
Interim  Risk  Management  Decision 
(TRED)  for  norflurazon.  No  comments 
were  subnutted. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Edwards,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
5400;  fax  number:  (703)  308-8041;  e- 
mail  address:  edwards.beth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insectidice,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
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and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultural  advocates;  pesticide  users; 
and  the  public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0014.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi"om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://yvww.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  constitutes  and  announces 
the  closing  of  the  comment  period  for 
the  norflurazon  TRED.  This  decision  has 


been  developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
are  using  to  involve  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  FFDCA.  EPA  must  review 
tolerances  and  tolerance  exemptions 
that  were  in  effect  when  the  Food 
Quality  Protection  Act  (FQPA)  was 
enacted  in  August  1996,  to  ensure  that 
these  existing  pesticide  residue  limits 
for  food  and  feed  commodities  meet  the 
safety  standard  of  the  new  law. 

In  reviewing  these  tolerances,  t^e 
Agency  must  consider,  among  other 
things,  aggregate  risks  from  non- 
occupational sources  of  pesticide 
exposure,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  cumulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  that  aggregate  risks  are  not 
of  concern.  A  reregistration  eligibility 
decision  (RED)  was  completed  for 
norflurazon  in  June  1996,  prior  to  FQPA 
enactment,  and  therefore,  needed  an 
updated  assessment  to  consider  the 
provisions  of  the  Act. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  TRED  falls 
under  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient 
(a.i.),  "-'the  Administrator  shall 
determine  whether  pesticides 
containing  such  a.i.  are  eligible  for 
reregistration,"  and  either  reregister 
products  or  take  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection.  Pesticide 
tolerances. 

Dated:  January  17.  2003. 
Lois  Ann  Rossi. 

Dinctor,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 
IFR  Doc.  0.1-5033  Filed  3-4-03:  8:45  am] 
WLUNG  COOE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0029;  FRL-7290-4] 

Benomyl;  Cancellation  Order 

agency:  Environmental  Protection 
Agency  (EPA)., 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
cancellation  order  requested  by  Hi-Yield 
Chemical  Company  for  their  registration 


of  the  pesticide  product  containing 
methyl  l-(butylcarbamoyl)-2- 
benzimidazole  carbamate,  or  benomyl, 
and  accepted  by  EPA,  pursuant  to 
section  6(f)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  This  order  follows  up  a 
September  9,  2002,  notice  of  receipt  of 
request  for  the  above  mentioned 
voluntary  registration  cancellation.  In 
that  notice,  EPA  requested  comments  on 
the  proposed  cancellation  and  indicated 
that  it  would  issue  an  order  confirming 
the  cancellation.  Any  distribution,  sale, 
or  use  of  canceled  benomyl  products  is 
permitted  only  in  accordance  with  the 
terms  of  the  existing  stocks  provisions 
of  this  cancellation  order. 
DATES:  The  cancellation  is  effective 
March  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demson  Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
telephone  number:  (703)  308-8062;  fax 
number:  (703)  308-7042;  e-mail  address: 
fuller.demson@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
benomyl  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
■OPP-2003-0029.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
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or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
R^  documents  and  RED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm.  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  inthe  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 


viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comm^it 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

n.  Receipt  of  Request  to  Cancel 
Registrations 

A.  Background 

Benomyl  is  a  benzimidazole 
carbamate  and  systemic  foliar  fungicide 
which  was  registered  for  use  on  a 
variety  of  ftiiit  and  vegetable  crops.  The 
technical  registrant,  E.I.  du  Pont  de 
Nemoiu^s  &  Company  (DuPont),  met 
with  the  Agency  on  April  18,  2001,  and 
requested  a  voluntary  cancellation  of  all 
their  registrations  for  products 
containing  benomyl.  DuPont  stated  that 
this  decision  was  based  on  business 
reasons.  Following  a  public  comment 
period  on  the  proposed  cancellations 
and  consideration  of  comments 
received,  the  cancellation  order  was 
published  in  the  Federal  Register  and 
became  effective  on  August  8,  2001  (66 
FR  41589)  (FRL-6794-9). 

In  addition,  the  Agency  also  received 
letters  from  the  following  registrants 
requesting  voluntary  cancellation  of  all 
their  products  containing  benomyl: 
American  Mushroom  Institute,  Amvac 
Chemical  Corp.,  Pursell  Industries,  Inc., 
the  Scotts  Company,  Value  Garden 
Supply  LLC,  and  Voluntary  Purchasing 
Groups,  Inc. 

In  their  letter  dated  July  31,  2002,  Hi- 
Yield  (represented  by  their  agent,  Brazos 
Associates  Inc.)  stated  that  they  no 
longer  manufacture  or  distribute  the  end 
use  product  that  contained  benomyl  and 
there  are  no  inventories  of  remaining 
stocks. 

Pursuant  to  section  6(f)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA 


aimounced  receipt  of  the  request  from 
Hi-Yield  Chemical  Company  in  a 
Federal  Register  notice  published  on 
September  9,  2002  (67  FR  57726)  (FRL- 
7197-5).  In  that  notice,  EPA  provided  a 
30-day  comment  period.  The  registrant 
requested  the  Administrator  waive  the 
180-day  comment  period  provided 
under  FIFRA  section  6(f)(1)(c),  and  EPA 
granted  this  request.  No  public 
comments  were  received  diuing  the  30- 
day  comment  period. 

B.  Requests  for  Voluntary  Cancellation 
of  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A). 
Hi-Yield  Chemical  Company  has 
submitted  a  request  for  voluntary 
cancellation  of  registration  for  their 
product  containing  benomyl.  The 
registration  for  which  the  cancellation 
was  requested  is  identified  in  the 
following  table. 

Product  Registration 
Cancellation  Request 


Company 

Registra- 
tion No. 

Prodi  ict 

Hi-YieM 
Chemical 
Company 

34911-27 

Hi-YieW 
Benomyl 

m.  Cancellation  Order 

Pm^uant  to  section  6(f)(1)(A)  of 
FIFRA,  EPA  is  approving  the  requested 
cancellation.  Accordingly,  EPA  orders 
that  the  registration  identified  in  the 
table  in  Unit  n.B.,  is  hereby  canceled. 
Any  distribution,  sale,  or  use  pf  existing 
stocks  of  the  products  identified  in  the 
table  above  in  a  manner  inconsistent 
with  the  terms  of  this  Order  or  the 
Existing  Stock  Provisions  in  Unit  IV.  of 
this  document  will  be  considered  a 
violaUon  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26,  1991)  (FRL-3846-4),  as 
those  stocks  of  a  registered  pfesticide 
product  which  ate  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
cancellation. 

A.  Distribution  or  Sale  by  the  Registrant 

Cancellation  orders  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received. 
However,  the  registrant  has  stated  that 
they  no  longer  manufactm«  or  distribute 
end  use  products  that  contain  benomyl. 
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In  addition,  the  distribution  of  benomyl 
products  in  the  channels  of  trade  ended 
on  December  31,  2002,  prohibiting  the 
sale  of  these  products.  Therefore,  the 
distribution  or  sale  of  existing  stocks  by 
the  registrant  is  not  lawful  under  FIFRA 
after  March  5.  2003  except  for  the 
pinposes  of  returns  and  shipping  such 
stocks  for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
for  proper  disposal. 

B.  Distribution  and  Sale  by  Other 
Persons 

Sale  or  distribution  by  any  person  of 
existing  stocks  of  the  product  identified 
in  the  table  in  Unit  II. B.  is  not  lawful 
under  FIFRA  after  March  5,  2003.  The 
legal  sale  and  distribution  of  benomyl 
products  ended  on  December  31,  2002. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  February  6,  2003. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  03-4777  Filed  3-4-03;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0009;  FRL-7291-2] 

Pyrimethanil;  Notice  of  Filing  Pesticide 
Petitions  to  Establish  a  Tolerance  for 
a  Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  .or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0009,  must  be 
received  on  or  before  April  4,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/cornier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niunber: 


(703)  308-9354;  e-mail  address: 
waller.mary@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities"  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufactining  (NAICS 
32532)       , 

This  Usting  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
OPP-2003-0009.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0009.  The  official  pubhc 
docket  consists  of  the  docmnents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
bitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  Ustings  at 
http://www.epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  connnents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  pubUc  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
dehvered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 


docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/cornier.  To  ensm«  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted"  within  the  specified  conmient 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoin 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  poUcy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoin 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0009.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 


know  your  identity,  e-mail  address,  or 
other  contact  information  uiUess  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0009.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption.     - 

2.  By  mail.  Send  yoin  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-20032-0009. 

3.  By  hand  delivery  or  courier.  DeUver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0009. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  pubhc  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  wiU  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  pubhc  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  follovmig 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoin  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  youi 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
andVor  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S^.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Bnviroiunental  protection, 
Agricidtural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  February  20.  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are -printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  Corporation 

2F6439  and  9E6054 

EPA  has  received  pesticide  petitions 
{2F6439)  from  Bayer  Crop  Science,  2 
T.W.  Alexander  Drive.  Research 
Triangle  Park,  NC  27709  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d).  to  amend  40 
CFR  180.518  by  establishing  tolerances 
for  residues  of  pyrimethanil  (4,6- 
dimethyl-N-phenyl-2-pyrimidinamine) 
in  or  on  the  Raw  Agricultural 
Commodities  (RAC):  Tree  nut,  nutmeat. 
group  at  0.25  parts  per  million  (ppm), 
tree  nut,  hulls,  group  at  12  ppm,  fruit, 
pome,  group  at  0.20  ppm,  apple,  wet 
pomace  at  0.75  ppm,  fruit,  stone,  group 
at  3.0  ppm,  grape  at  3.0  ppm,  grape,  dry 
pomace  at  20  ppm,  grape,  wet  pomace 
at  7.0  ppm.  grape,  raisin  waste  at  50 
ppm.  grape,  raisin  at  5.0  ppm,  vegetable, 
bulb,  group  at  2.0  ppm,  vegetable, 
tuberous  and  corm,  subgroup  at  0.05 
ppm,  strawberry  at  3.0  ppm,  tomato  at 
0.50  ppm,  wheat,  rotational  at  0.05  ppm, 
cattle,  meat  at  0.1  ppm,  cattle,  meat 
byproducts  at  0.1  ppm,  and  milk  at  0.03 
ppm.  EPA  also  received  a  pesticide 
petition  (9E6054)  from  AgrEvo  USA 
Company,  now  owned  by  Bayer  Crop 
Science,  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d). 
to  amend  40  CFR  180.518  by 
establishing  a  tolerance  for  residues  of 
pyrimethanil  in  or  on  the  RAC:  Banana 
at  0.10  ppm.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolic 
profile  of  pyrimethanil  has  been 
investigated  following  application  to 
five  different  crops  (apple,  carrots, 
grapes,  lettuce  and  tomatoes)  and  is  well 
understood.  In  plants,  pyrimethanil  is 
the  only  significant  residue  ranging 
from  essentially  all  of  the  Total 
Radioactive  Residues  (TRR)  in  carrots 
and  tomatoes  to  44%  in  lettuce.  Limited 
metabolism  of  pyrimethanil  occurs  with 
minor  amounts  (less  than  10%)  of  the 
phenyl  and  pyrimidyl  hydroxylated 
metabolites  (AE  C614276,  AE  C614277, 
AE  C614278,  and  AE  C621312)  being 
released  after  acid  hydrolysis.  Analysis 
of  the  foliage  from  apples  and  carrots 
confirmed  that  the  metabolism  of 
pyrimethanil  in  plants  proceeded 
primarily  via  hydroxylation  of  the 
aromatic  ring  structures  as  well  as  the 
methyl  groups. 

2.  Analytical  method.  The  plant 
metabolism  studies  indicated  that 
analysis  for  the  parent  compound, 
pyrimethanil  was  sufficient  to  enable 
the  assessment  of  the  relevant  residues 
in  crop  commodities.  Following  a 
dichloromethane  surface  wash  and 
extraction  of  the  crop  matrix  and  sample 
cleanup,  the  analytical  enforcement 
method  relies  on  the  use  of  NMR,  High 
Performance  Liquid  Chromotography 
(HPLC),  or  Thin  Layer  Chromotography 
(TLC)  for  determination  of  the  residue 
levels  and  metabolite  identification. 
These  methods  allow  detection  and 
measurement  of  residues  in  or  on 
agricultural  commodities  at  or  above  the 
proposed  tolerance  level. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  trials  were  conducted  for 
pyrimethanil  on  almonds,  apples, 
apricots,  grapes,  onions,  peaches,  pears, 
plums,  potatoes,  strawberries,  and 
tomatoes.  Trials  were  conducted  in  the 
various  required  regions  across  the 
United  States.  Samples  were  collected  at 
harvest  according  to  good  agricultural 
practices.  The  preharvest  interval  (PHI) 
ranged  from  1-day  to  72  days    . 
depending  on  the  crop.  Samples 
harvested  at  maturity  were  analyzed 
with  a  method  having  a  level  of 
quantitation  (LOQ)  of  0.05  ppm 
pyrimethanil.  Residues  in  the  RAC 
samples  (range,  maximum  and  average) 
are  given  below. 

i.  Tree  nuts  (almonds,  pistachios, 
beechnuts,  chestnuts,  and  chinquapins). 
Six  trials  were  conducted  on  almonds 
during  2001.  An  end  use  formulation 
containing  400 

g/1  or  3.34  lbs  active  ingredient/gallon  of 
pyrimethanil  was  applied  three  times  as 
a  broadcast  application  at  a  maximum 
rate  of  0.70  lbs  active  ingredient/acre. 


Applications  were  made  approximately 
every  7  days.  In  almond  hull  RAC 
samples  collected,  the  maximum 
residues  were  10.2  ppm  for 
pyrimethanil  at  a  30  ±  1-day  preharvest 
interval.  In  almond  nutmeat  RAC 
samples  collected,  the  maximimi . 
residues  were  0.135  ppm  for 
P3rrimethanil  at  a  30  ±  1-day  preharvest 
interval.  According  to  Agency  standard 
operating  procedure  2000.1,  residue 
trials  on  almonds  will  support  the  use 
of  this  product  on  pistachios,  beechnuts, 
chestnuts  and  chinquapins. 

ii.  Bulb  vegetables  (onions,  green 
onions,  dry  bulb  onions,  welsh  onions, 
garlic,  great-headed  garlic,  leeks,  and 
shallots).  Dry  bulb  and  green  onions 
were  treated  with  pyrimethanil,  a  400  g/ 
1  or  3.34  lbs  active  ingredient/gallon  end 
use  product.  Nine  trials  were 
established  for  the  study,  three  in 
California,  two  in  Texas  and  one  each 
in.  New  York,  Michigan,  Colorado,  and 
Oregon.  Each  trial  was  conducted  under 
typical  cropping  practices  for  its 
location.  Pyrimethanil  was  applied  to 
onion  plants  three  times  prior  to 
harvest.  Applications  were  made  at  a 
nominal  rate  of  0.71  lb  active 
ingredient/acre,  with  7  days  between 
applications,  the  last  application  being 
made  7  days  prior  to  harvest.  A  control 
(non-treated)  plot  was  included  in  each 
trial.  Mean  pyrimethanil  residue  levels 
found  in  or  on  the  non-decline  trial 
samples  ranged  from  0.10  ppm  to  <LC)Q 
for  dry  bulb  onions  and  1.62  ppm  to 
0.26  ppm  for  green  onions.  Pyrimethanil 
residues  declined  rapidly  in  dry  bulb 
onions,  with  residues  of  0.168  at  0  day 
PHI,  0.074  ppm  at  7-day  PHI  (normal 
harvest),  and  cLOQ  at  10-day  PHI  and 
thereafter.  These  trials  will  support 
registrations  on  the  entire  bulb  vegetable 
crop  groups. 

iii.  Grapes.  Grapes  were  treated  with 
pyrimethanil,  a  400  g/1  or  3.34  lb  active 
ingredient/gallon  formulation.  Twelve 
RAC  residue  trials  were  established  for 
the  study,  8  in  California,  2  in  New 
York,  and  1  each  in  Washington  and 
Oregon.  Pyrimethanil  was  applied  to  the 
grape  vines  two  times,  once  at  35  days 
and  once  at  7  days  prior  to  harvest. 
Applications  were  made  at  a  nominal 
rate  of  0.71  lb  active  ingredient/acre. 
Mean  pyrimethanil  residue  levels  found 
in  or  on  the  grapes  sampled  at  7  days 
PHI  ranged  from  0.13  ppm  to  0.47  ppm. 
At  the  decline  trial,  mean  pyrimethanil 
residues  declined  from  0.51  ppm  at  1- 
day  PHI  to  0.20  ppm  at  28  days  PHI. 
Ground  applications  of  pyrimethanil  at 
a  nonunal  rate  of  1  kg  active  ingredient/ 
hectare  at  flowering,  grape  closure,  color 
change  and  21  days  prior  to  harvest 
results  in  residues  of  0.51  ppm  in  the 
whole  fruit.  Processing  of  the  froiit  into 
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conunodities  results  in  residues  of  0.34 
ppm  in  the  juice,  1.18  ppm  in  wet 
pomace,  3.31  ppm  in  dry  pomace,  0.80 
ppm  in  raisins,  and  9.25  ppm  in  raisin 
waste.  No  concentration  of  the  residue 
occurs  in  the  juice,  a  2.3  fold 
concentration  occurs  in  the  wet  pomace, 
a  6.5  fold  concentration  occurs  in  the 
dry  pomace,  a  1.6  fold  concentration 
occurs  in  the  raisins,  and  an  18.1  fold 
concentration  occurs  in  raisin  waste. 

iv.  Stone  fruits  (apricots,  nectarines, 
peaches,  plums,  chickasaw  plums, 
damson  plums,  Japanese  plums, 
plumcots,  and  prunes)  (except  cherries). 
Five  RAC  residue  trials  were  established 
on  apricots,  four  in  California,  and  one 
in  Washington.  Pyrimethanil  was 
applied  to  the  apricot  trees  three  times 
prior  to  harvest.  Applications  were 
made  at  a  nominal  rate  of  0.71  lb  active 
ingredient/acre,  approximately  69,  9, 
and  2  days  prior  to  normal  harvest. 
Mean  pyrimethanil  residue  levels  found 
in  or  on  the  apricot  fruit  from  the  non- 
decline  trials  ranged  from  0.60  ppm  to 
1.66  ppm.  Mean  pyrimethanil  residue 
levels  found  in  or  on  the  fruit  from  the 
decline  trial  ranged,  from  1.39  ppm  at 
0  day  PHI  to  0.74  ppm  at  21  days  PHI. 
In  addition,  RAC  residue  trials  were 
established  on  peaches  in  Pennsylvania, 
Georgia,  South  Carolina,  North  Carolina, 
Virginia,  Arkansas,  Michigan, 
Oklahoma,  and  CaUfomia  (four  trials). 
Pyrimethanil  was  applied  to  the  peach 
trees  times  times  prior  to  harvest. 
Applications  were  made  at  a  nominal 
rate  of  0.71  lb  ai/acre,  69,  9,  and  2  days 
prior  to  normal  harvest.  Mean 
pyrimethanil  residue  levels  found  in  or 
on  the  peach  fruit  from  the  non-decline 
trials  ranged  fct)m  0.38  ppm  to  1.63 
ppm.  At  die  decline  trial  mean 
pyrimethanil  residue  levels  found  in  or 
on  the  peach  fruit  ranged  from  2.61  ppm 
at  2  days  to  0.95  at  21  days  PHI.  The 
apricot  and  peach  trials  are  sufficient  to 
support  registrations  on  all  stone  fruits 
with  the  exception  of  cherries. 

V.  Pome  fruit  (apples,  pears,  oriental 
pears,  crabapples,  loquats,  mayhew, 
and  quince).  Twelve  trials  were 
established  for  this  study,  3  in 
Washington,  2  in  New  York,  and  1  each 
in  Pennsylvania,  Vifgiiua,  Michigan, 
Ohio,  Colorado,  California,  and  Idaho. 
Pyrimethanil  was  applied  to  the  apple 
trees  four  times  prior  to  harvest. 
Applications  were  made  at  a  nominal 
rate  of  0.40  lb  ai,  with  7  days  between 
applications.  Mean  pyrimethanil 
residue  levels  found  in  or  on  the  apple 
fruit  ranged  from  less  than  the  0.05  ppm 
LOQ  to  0.16  ppm.  No  decline  of  the 
residue  was  seen  between  65  and  93 
days  PHI  at  the  decline  trial.  A  single 
trial  was  established  in  Washington  as 
a  processing  study.  Pyrimethanil  was 


applied  to  apple  trees  four  times  prior 
to  harvest.  Applications  were  made  at  ^ 
nominal  rate  of  2.0  lb  ai/acre,  with  7 
days  between  applications.  This  rate  is 
approximately  five  times  the  proposed 
label  application  rate.  Mean 
pyrimethanil  residue  levels  foxmd  in  or 
on  the  samples  were:  Whole  apple  fruit 
0.17  ppm,  wet  pomace  0.69  ppm,  and 
juice  0.06  ppm.  No  pyrimethanil-  . 
derived  residue  concentrated  from  the 
whole  fruit  into  the  apple  juice. 
However,  the  pyrimethanil  residues 
concentrated  from  the  whole  apples  into 
the  wet  pomace  by  a  factor  of  4. 

vi.  Tuberous  and  corm  vegetables 
(potatoes,  sweet  potatoes,  arracacha, 
arrowroot,  artichokes,  Chinese 
artichokes,  Jerusalem  artichokes,  edible 
canna,  cassava,  bitter  cassava,  sweet 
cassava,  chayote  root,  chufa,  dasheen, 
ginger,  leren,  tanier,  tumeric,  yam  bean, 
true  yam).  Sixteen  trials  were 
established  for  the  study,  4  in  Idaho,  2 
in  Washington,  and  1  each  in  New  York. 
Pennsylvania,  North  Carolina, 
Wisconsin,  Ohio,  Michigan,  Minnesota, 
California,  Florida,  and  Colorado. 
Pyrimethanil  was  applied  to  potato 
plants  five  times  prior  to  harvest. 
Applications  were  made  at  a  nominal 
rate  of  0.27  lb  active  ingredient/acre, 
with  7  days  between  applications.  No 
pyrimethanil  residues  at  or  above  the 
0.05  ppm  LQO  of  the  analytical  method 
were  found  in  or  on  any  samples  in  the 
study.  Thus,  no  decline  could  be 
determined  from  the  samples  taken  frum 
the  decline  trials.  A  single  trial  was 
established  in  Idaho  for  the  purposes  of 
conducting  a  potato  processing  study. 
Pyrimethanil  was  applied  to  the  potato 
plants  five  times  prior  to  harvest. 
Applications  were  made  at  a  nominal 
rate  of  1.34  lb  active  ingredient/acre, 
with  7  days  between  applications.  This 
rate  is  approximately  five  times  the 
proposed  label  application  rate.  It  is  also 
the  theoretical  concentration  factor  for 
potatoes.  No  pyrimethanil-derived 
residues  (0.05  ppm  LOQ)  were  detected 
in  or  on  the  whole  tuber  samples. 
Therefore,  it  can  be  stated  that  no 
concentration  of  residues  would  occur 
into  the  processed  fractions.  For  this 
reason,  the  processed  fractions  were  not 
analyzed.  According  to  the  crop 
subgrouping  IC,  potatoes  will  support 
the  use  of  this  product  on  additional 
minor  crops  mentioned  above. 

.vii.  Strawberries.  Eight  trials  were 
established  for  the  strawberries  RAC 
residue  study.  Three  trials  in  California, 
and  one  each  in  Permsylvania, 
Wisconsin,  Oregon,  New  Jersey,  and 
Florida.  Pyrimethanil  was  applied  to 
strawberry  plants  three  times  prior  to 
harvest.  Applications  were  made  at  a 
nominal  rate  of  0.80  kg  active 


ingredient/hectare  (approximately  0.71 
lb  active  ingredient/acre)  with  7  days 
between  applications,  the  last 
application  being  made  1-day  prior  to 
harvest.  Meeui  pyrimethanil  residue 
levels  found  in  or  on  the  non-decline 
trial  samples  ranged  from  0.36  ppm  (3 
days  PHI)  to  2.33  ppm  (1-day  PHI). 
Mean  pyrimethanil  residue  levels  in  or 
on  samples  frt)m  the  decline  trial  ranged 
frtjm  1.33  ppm  (1  day  PHI)  to  0.19  ppm 
(21  days  PHI). 

viii.  Tomatoes.  Sixteen  trials  were 
established  for  the  tomato  RAC  residue 
study,  11  in  California,  2  in  Florida,  and 
1  each  in  Pennsylvania,  North  Carolina, 
and  Ohio.  Pyrimethanil  was  applied  to 
tomato  plants  five,  times  prior  to  harvest, 
with  7  days  between  applications. 
Applications  were  made  at  a  nominal 
rate  of  0.27  lb  active  ingredient/acre,  the 
last  application  being  made  1  day  prior 
to  harvest.  Mean  pyrimethanil  residue 
levels  found  in  or  on  samples  frtim  the 
non-decline  trials  ranged  from  less  than 
the  0.05  ppm  LOQ  of  the  analytical 
method  to  0.37  ppm.  Mean  pyrimethanil 
,  residue  levels  found  in  or  on  samples 
frtim  the  decline  trials  ranged  from  less 
than  the  0.05  ppm  LOQI  of  the 
analytical  method  to  0.37  ppm.  One  trial 
was  conducted  in  CaUfomia  for  the 
purposes  of  establishing  tomato 
processing  commodities  residues. 
Pyrimethanil  was  applied  to  the  tomato 
plants  five  times  prior  to  harvest. 
AppUcations  were  made  at  a  nominal 
rate  of  1.34  lbs  ai/acre,  with  7  days 
between  applications,  the  last 
application  being  made  1-day  prior  to 
harvest.  The  mean  uncorrected 
pyrimethanil  derived  residue  in  or  on 
the  unwashed  tomatoes  from  the  trial 
was  1.35  ppm.  The  mean  uncorrected 
pyrimethanil  derived  residue  in  the 
tomato  puree  was  0.45  ppm  and  1.57 
ppm  in  the  tomato  paste.  Concentration 
factors  relative  to  the  unwash^ 
tomatoes  were  0.33  and  1.16  for  th'e 
puree  and  paste  respectively.  These 
factors  are  significantly  less  than  the 
theoretical  concentration  factors  of  1 .4 
for  the  puree  and  5.5  for  the  paste. 

ix.  Magnitude  of  residue  trials  were 
conducted  on  bananas  using  aerial 
application  equipment  that  would  result 
in  the  highest  possible  residues. 
Residues  in  whole  fruit,  edible  pulp  and 
peel  fractions  from  bagged  banana 
samples  were  all  below  the  method 
LOQ.  In  one  unbagged  sample,  a  residue 
of  0.09  ppm  was  reported.  The  proposed  ■ 
tolerance  of  0.10  ppm  will  adequately 
cover  any  potential  residues  in/on 
banana. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Pyrimethanil  is  of 
low  acute  toxicity  placing  the  active 
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ingredient  in  Toxicity  Category  11,  111 
and  rV.  Pyrimethanil  is  non-irritating  to 
the  eyes  and  skin  and  is  not  a  skin 
sensitizer. 

2.  Genotoxicity.  Pyrimethanil  is  not 
mutagenic  or  genotoxic  in  any  assay  in 
either  the  presence  or  absence  of 
metabolic  activation. 

3.  Reproductive  and  developmental 
toxicity.  Pyrimethanil  is  not  a 
developmental  or  reproductive  toxicant. 

i.  Teratology— Rat.  Thirty  Sprague 
Dawley  rats/group  received  doses  of  0, 
7,  85.  1,000  milligrams/kilogram  (mg/ 
kg)  of  pyrimethanil  by  gavage  from 
gestation  days  6-15.  At  the  highest  dose 
tested  (HDT),  reduced  maternal  body 
weight  gain  was  observed  during 
gestation  days  6-15,  along  with  a  slight 
but  statistically  significant  decrease  in 
food  consumption,  hair  loss,  hunched 
posture,  slight  emaciation,  and  slightly 
reduced  mean  fetal  body  weight.  The 
maternal  and  developmental  no 
observed  adverse  effect  level  (NOAEL) 
was  85  mg/kg. 

ii.  Teratology — Rabbit.  Groups  of  at 
least  18  time-mated  New  Zealand  white 
rabbits  received  oral  gavage  doses  of  0, 
7,  45  or  300  mg/kg/day  pyrimethanil 
over  gestation  days  7-19.  At  the  HDT, 
there  was  a  decrease  in  body  weight 
gain,  production  of  feces  and  food 
consumption.  Three  females  were 
euthanized  due  to  severe  emaciation. 
The  HDT,  300  mg/kg/day  exceeded  the 
maternal  maximum  tolerated  dose 
(MTD).  The  maternal  NOAEL  was  45 
mg/kg/day  due  to  reduced  fecal 
production  in  1/3  of  the  animals.  The 
HDT  resulted  in  reduced  mean  fetal 
body  weight,  increased  incidence  of 
runts,  delayed  skeletal  ossification  and 
incidence  of  fetuses  with  13  thoracic 
vertebrae  and  ribs.  The  maternal 
NOAEL  was  7  rng/kg/day.  The 
developmental  NOAEL  was  45  mg/kg/ 
day. 

iii.  Two-generation  reproduction — 
Rat.  Three  groups  of  30  Sprague-Dawley 
rats  per  sex  received  dietary  exposure  to 
pyrimethanil  at  levels  of  0,  1.7,  20.9  or 
266.7  mg/kg/day.  In  the  parental 
generation  at  the  highest  dose  tested 
there  was  a  statistically  significant 
decrease  in  mean  body  weight  gain  in 
both  sexes.  Mean  pup  weights,  observed 
on  postnatal  day  (PNnDl)  through 
weaning,  were  reduced,  though  were 
within  the  range  of  historical  controls. 
In  the  Fl  generation  at  the  HDT,  mean 
body  weights  and  mean  food 
consumption  were  reduced.  Though  the 
mean  score  for  the  combined  sexes  was 
the  same  as  the  controls,  a  marginally 
different  air-righting  reflex  at  PNDll 
associated  with  reduced  body  weight 
was  seen  in  high  dose  male  pups.  The 
NOABL  for  maternal  and  developmental 


toxicity  was  20.9  mg/kg/day.  The 
reproductive  NOAEL  was  266.7  mg/kg/ 
day. 

4.  Subchronic  toxicity— 28-day 
dietary— i.  Rat.  Five  Sprague-Dawley 
rats/sex/group  received  dietary 
exposure  to  pyrimethanil  for  28  days  at 
0,  844, 1,161, 1,500,  and  2,710  mg/kg/ 
day.  All  doses  exceeded  the  maximum 
tolerated  dose.  Severe  emaciation  was 
observed  at  all  dose  levels.  Body  weight 
gains  and  food  consumption  were 
reduced.  Liver  and  thyroid 
histopathology  were  observed,  along 
with  reduced  hemoglobin,  Maxium 
Concentration  Volume  (MCV),  and 
Mean  Corpuscular  Hematocrit  (MCH). 
Kidney,  adrenal  and  liver  weights  were 
altered.  No  NOEL  or  NOAEL  was 
achieved. 

ii.  90-Day  dietary— Rat.  Ten  Sprague- 
Dawley  rats/sex/group  received 
pyrimethanil  in  the  diet  at  dose  levels 
of  0,  5.4-6.8,  54.5-66.7,  545-667  mg/kg/ 
day  (males  and  females,  respectively). 
High  dose  animals  had  reduced  body 
weight  gain  and  food  consumption, 
increased  urinary  protein  in  males, 
colored  urine  (not  blood  or  bilirubin) 
and  minimal  hepatocellular 
hypertrophy.  The  NOAEL  in  males  was 
54.5-66.7  (males  and  females, 
respectively)  due  to  colored  lU'ine  and  a 
low  incidence  of  minimal  centrilobular 
hepatocellular  hypertrophy.  The 
NOAEL  was  5.4  mg/kg/day  (males) 
-  6.8  mg/kg/day  (females). 

iii.  28-Day  dietary— Mouse.  Five  CD- 
1  mice/sex/group  received  dietary  doses 
of  0,  167-236,  567-667,  1,960-2,357 
mg/kg/day  males  and  females 
respectively,  for  28  days  (all  the  mice  in 
one  additional  high  dose  group,  30,000 
ppm,  died  within  the  first  week  of  the 
study).  At  1,960-2.357  mg/kg/day, 
animals  experienced  body  weight  loss 
(females),  decreased  body  weight  gain 
during  the  first  2  weeks  (males),  a 
statistically  significant  decrease  in 
cholesterol,  statistically  significant 
decreases  in  relative  liver  weights 
(females),  pigmentation  of  thyroid 
follicles,  urolithiasis,  moderate 
urothelial  hyperplasia  in  urinary 
bladder,  and  slight  kidney  tubular 
degeneration  (females).  The  NOAEL  was 
167-236  mg/kg/day. 

iv.  90-Day  dietary — Mouse.  Twenty 
CD-I  mice/sex/group  received 
pyrimethanil  diet  exposure  at  dose 
levels  of  0,  12-18.  139-203,  1,864-2,545 
mg/kg/day  males-females  for  90  days.  At 
the  high  dose,  animals  had  decreased 
body  weight  and  increased  food 
consumption,  cholesterol  and  total 
bilirubin.  High  dose  females  had 
increased  relative  liver  weights. 
Histopathology  in  the  high  dose  animals 
was  found  in  the  kidneys,  liver,  thyroid. 


and  urinary  bladder.  High  dose  males 
had  slight  urinary  tract  tubular  dilation 
and  slight  to  moderate  hyperplasia  of 
bladder  epithelium.  The  NOAEL  was 
determined  to  be  12  mg/kg/day  (males) 
18  mg/kg/day  (females).  Based  on  mild 
hepatic  glycogen  depletion,  the  NOAEL  - 
was  13^203  mg/kg/day  (males  and 
females,  respectively). 

V.  90-Day  dietary — Dog.  Four  beagle 
dogs/sex/group  received  pyrimethanil 
by  gavage  for  90  days  at  doses  of  0,  6, 
80,  1,000  mg/kg/day.  The  high  dose  was 
lowered  to  800  mg/kg/day  on  day  7  due 
to  frequent  and  consistent  vomiting. 
Decreased  body  weight,  food  and  water 
consumption  were  observed.  Males  had 
a  significant  reduction  in  phosphate, 
while  females  experienced  a  slight 
reduction  in  sodium,  anion  gap  and 
total  protein.  At  80  mg/kg/day. 
infrequent  vomiting  after  dosing  and 
decreased  water  consumption  were 
observed.  After  4  weeks  of  dosing  at  80 
mg/kg/day,  males  had  significantly 
reduced  phosphate.  The  NOEL  was  80 
mg/kg/day.  The  NOAEL  was  6  mg/kg/ 
day. 

vi.  Dermal  toxicity  evaluation.  No 
denhal  studies  have  been  conducted  for 
pyrimethanil. 

5.  Chronic  toxicity — i.  Chronic 
toxicity — Dog.  Four  beagle  dogs/sex/ 
group  received  pyrimethanil  by  gavage 
at  levels  of  0,  2,  30.  or  250  mg/kg/day 
for  1 2  months.  The  high  dose  was 
reduced  from  400  to  250  mg/kg/day  on 
day  8  of  treatment  due  to  excessive 
vomiting  during  the  first  week  of 
treatment.  At  the  high  dose,  there  was 
a  decrease  in  mean  body  weight  gain 
and  mean  consumption  of  food  and 
water.  The  NOAEL  for  the  study  was  30 
mg/kg/day,  with  the  high  dose  of  250 
mg/kg/day  being  the  NOAEL. 

ii.  Combined  chronic  toxicity/ 
oncogenicity — Rat.  Seventy  Sprague- 
Dawley  rats/sex/group  received 
pyrimethanil  by  diet  at  levels  of  0, 1.3- 
1.8,  17-22,  221-291  mg/kg/day  (males 
and  females,  respectively)  for  2  years.  At 
the  HDT,  body  weight  gain  and  food 
consumption  were  decreased.  Absolute 
liver  weights  were  increased. 
Histopathology  revealed  centrilobular 
hepatocyte  hypertrophy,  increased 
incidence  of  eosinophilic  foci  (males), 
thyroid  follicular  hyperplasia, 
hypertrophy  and  colloid  depletion,  and 
the  presence  of  a  brown  pigment, 
identified  as  lipofuscin  in  thyroid 
follicular  cell  epithelium.  There  was  a 
statistically  significant,  dose-dependent 
increase  in  the  incidence  of  benign 
thyroid  follicular  cell  adenomas.  There 
was  no  increased  incidence  in  any 
malignant  tumor  or  increase  in  tumor 
multiplicity  as  a  result  of  daily  dietary 
ingestion  of  pyrimethanil  at  any  dose 


level.  The  results  of  special  studies, 
discussed  below,  demonstrate  that  the 
benign  thyroid  tumors  are  likely  a 
secondary  result  of  a  disruption  of 
thyroid-pituitary  homeostasis,  a  well- 
known,  threshold-mediated  mechanism. 
The  NOAEL  was  17  mg/kg/day  (males) 
and  22  mg/kg/day  (females). 

iii.  Oncogenicity— Mouse.  Fifty-one 
CD-I  mice/sex/group  received 
pjrrimethanil  by  diet  at  0, 16, 160,  and 
1,600  ppm  (corresponding  to  0,  2-2.5, 
20-24.9,  210.9-253.8  mg/kg/day  in 
males  and  females,  respectively).  There 
was  an  increase  in  the  nimiber  of  high 
dose  male  deaths  caused  by  nrogenital 
tract  lesions.  Urinary  bladder 
histopathology  on  those  dying  during 
the  course  of  the  study  indicates  an 
increase  in  the  incidence  of  male 
urinary  bladder  distension,  cystitis, 
urothelial  hyperplasia  and  inflammation 
of  the  penis.  These  findings  are 
consistent  with  the  findings  of  both  the 
28-day  and  90-day  studies  indicating 
that  high  dose  administration  of 
pyrimethanil  resulted  in  urolith 
formation  leading  to  irritation, 
distension  and  hyperplasia  of  the 
urinary  bladder  and  urinary  tract. 
Chronic  dietary  treatment  with 
pyrimethanil  produced  no  increased 
incidence  of  tiunor-bearing  mice  nor  of 
any  specific  tumor  type  suggestive  of  a 
carcinogenic  effect.  The  NOAEL  for  both 
sexes  was  20-24.9  mg/kg/day  (males 
and  females,  respectively). 

iv.  Special  studies.  Since  rodent 
thyroid  tximors  are  fairly  common,  and 
since  the  EPA  has  established  that  five 
lines  of  evidence  are  required  to  prove 
the  thyroid-pituitary  disruption  mode  of 
action  for  rodent  thyroid  tumors,  special 
studies  were  undertaken. 

Thyroid  mechanistic  study  (14-day). 
Sprague  Dawley  rats  received  378.5  mg/ 
kg/day  of  pyrimethanil  for  14  days  to 
study  the  effects  of  pyrimethanil  on  the 
thyroid  and  liver  microsomal  enzymes. 
An  increase  in  the  levels  of  UDPGT  and 
a  corresponding  statistically  significant 
increase  in  liver  weight  were  observed. 
Thyroid  hormones  T4  and  T3  were 
decreased,  while  TSH  levels  were 
sigmficantly  increased.  All  effects  were 
shown  to  be  reversible. 

Dietary  thyroid  function  test  using 
perchlorate  discharge  (7-day).  Sprague 
Dawley  rats  received  509  mg/kg/day 
pyrimethanil  or  177  mg/kg/day 
propylthiouracil,  or  109  mg/kg/day 
phenobarbital  in  order  to  study  the 
function  of  the  thyroid  gland.  The 
animals  fed  pyrimethanil  had  43% 
decreased  body  weight  gain,  21% 
decreased  food  consumption  and  a 
150%  increase  in  uptake  of  iodine-125. 
There  was  no  significant  discharge  of 


radioactive  iodine  from  the  thyroid  after 
administration  of  perchlorate. 

The  required  five  lines  of  evidence  to 
support  the  threshold  mode  of  action  for 
thyroid  pituitary  disruption  and  rat 
thyroid  tumors  are  satisfied  in  the 
pyrimethanil  studies. 

EPA's  final  rule  establishing  a 
tolerance  for  pyrimethanil  in  wine 
stated  that  "The  Agency's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)"  chose  a  non-linear  approach 
MOE  based  on  a  NOAEL  of  17  mg/kg/ 
day  for  increased  incidences  of  thyroid 
tumors  in  rats.  The  MOE  methodology 
was  selected  because  of  thyroid  tumors 
associated  with  administration  of 
pyrimethanil  in  the  rat,  which, may  be 
due  to  a  disruption  in  the  thyroid- 
pituitary  status.  This  chemical  has  been 
classified  as  a  Group  C  chemical 
(possible  human  carcinogen)  and  a  non- 
linear methodology  MOE  was  applied 
for  the  estimation  of  human  cancer  risk. 
The  estimated  MOE  does  not  exceed  the 
Agency's  level  of  concern  and  therefore, 
EPA  has  a  reasonable  certainty  that  no 
harm  will  result  ttom  exposures  to 
residues  of  pyrimethanil. 

6.  AnimaJ  metabolism.  Pyrimethanil 
is  rapidly  metabolized  and  excreted 
frtjm  lactating  dairy  cows.  The  observed 
total  radioactive  residues  in  edible 
tissues  and  milk  were  as  follows:  Milk 
maximum  residue  of  0.069  ppm;  liver  - 
0.363  ppm;  kidney  0.249  ppm,  and 
muscle  0.017  ppm.  The  metaboUc 
pathway  is  similar  to  that  of  plants 
involving  hydroxylation  of  the  phenyl 
and  pyrimidine  rings  as  well  as 
hydroxylation  of  the  methyl 
substituents.  Further  metaboUc 
reactions  occur  including  cleavage  of 
the  phenyl  ring  to  produce  substituted 
pyrimidines.  The  major  metabolite  was 
AE  C614276  (46%  of  the  kidney 
residues,  63%  of  the  milk  residues 
resulting  from  hydroxylation  of  the 
phenyl  ring.  Hydroxylation  of  the 
pyrimidinyl  ring  of  pj^imethanil 
resulted  in  formation  of  minor  amounts 
of  AE  C614277.  Hydroxylation  of  the 
methyl  groups  of  pyrimethanil  resulted 
in  formation  of  minor  amoimts  of  AE 
C614278.  Hydroxylation  of  the  methyl 
groups  of  AE  C614276  resulted  in 
formation  of  minor  amounts  of  AE 
C614800. 

7.  Metabolite  toxicology.  The  primary 
residue  of  concern  in  both  crop  and 
animal  commodities  is  pyrimethanil.  In 
the  animal  metabolism,  since  major 
metabolites  are  produced  following  the 
oral  administration  of  pyrimethanil, 
toxicology  data  for  metabolites  are 
completely  supported  by  data  obtained 
for  pyrimethanil. 

8.  Endocrine  disruption.  Chronic,  life 
span,  and  multi-generational  bioassays 


i^  mammals  and  acute  and  subchronic 
studies  on  aquatic  organisms  and 
wildlife  did  not  reveal  endocrine  effects. 
Any  endocrine  related  effects  would 
have  been  detected  in  this  definitive 
array  of  required  tests.  The  probability 
of  any  such  effect  due  to  agricultural 
uses  of  pyrimethanil  is  negligible. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tollrances  are 
proposed  imder  40  CFR  part  180  for 
pyrimethanil  in  or  on  tree  nuts,  bulb 
vegetables,  grapes,  stone  fioiits  (except 
cherries),  pome  froiit,  tuberous  and  corm 
vegetables,  strawberries,  and  tomatoes. 
An  import  tolerance  for  wine  grapes  has 
been  approved  by  the  EPA.  A  petition 
for  registration  of  pyrimethanil  on 
bananas  is  pending  at  EPA.  There  are  no 
residential  uses  proposed  for 
pyrimethanil.  Therefore,  potential 
human  risk  scenarios  cover  aggregate 
exposure  from  food  residues  and 
drinking  water. 

i.  Food.  Refined  estimates  of  acute 
dietary  exposure  from  potential 
pyrimethanil  residues  on  the  proposed 
crops  are  all  well  under  100%  of  the 
acute  reference  dose  (aRfD)  at  the  99.** 
percentile.  The  most  highly  exposed  sub 
population  of  children  (1-6)  utilizes 
7.9%  of  the  RfD,  while  the  U.S. 
population  utilizes  3.4%.  These 
potential  dietary  exposures  were 
estimated  in  a  Tier  3  Monte  Cario  risk 
assessment  using  the  DEEM^^  software. 
Version  7.76  (Novigen  Sciences,  Inc.). 
The  1994-^96, 1998  Continuing  Survey 
of  Food  Intake  by  Individuals  (CSFH) 
consimaption  data  from  Department  of 
Agriculture  (USDA)  was  used  which 
includes  the  Supplemental  Children's 
Survey  (1998).  Residue  values  included 
in  the  assessment  were  distributions  of 
the  field  trail  values  incorporating 
percent  crop  treated  (PCT)  as  zeroes  for 
all  non-blended  and  partially  blended 
items.  Blended  items  were  included  as 
the  average  residue  and  adjvisted  for 
PCT.  These  PCT  values  are  the 
anticipated  market  share  of 
pyrimethanil  for  the  crops  at  market 
matiuity  (5  years).  Concentration  factors 
derived  from  processing  studies  were 
included  where  appropriate.  Secondary 
residues  for  meat  and  milk  were 
included  in  the  assessment.  These  were 
calculated  using  theoretical  dietary 
burdens  from  sensible  diets  for  beef  and 
dairy  cattle  and  tissue  to  feed  ratios 
from  the  ruminant  feeding  study. 

Refined  chronic  dietary  exposure 
estimates  resulting  from  the  proposed 
uses  of  pyrimethanil  are  well  within 
acceptable  limits  for  all  population 
subgroups  examined.  The  most  highly 
exposed  group  of  children  (1-6)  utilized 
0.3%  of  the  RfD  with  the  .U.S 
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population  utilizing  0.1%  of  the  RfD.  A 
Tier  3  chronic  analysis  was  done  using 
the  DEEMTM  software,  Version  7.76 
(Novigen  Sciences,  Inc.).  The  1994-96, 
1998  CSFII  consumption  data  from 
U9DA  were  used.  Average  anticipated 
residue  values  were  calculated  from  the 
appropriate  field  trial  studies  conducted 
for  pyrimethanil.  The  average  residue 
values  were  adjusted  by  the  projected 
PCT  at  product  maturity.  Concentration 
factors  derived  from  processing  studies 
were  included  where  appropriate. 
Secondary  residues  were  calculated 
using  theoretical  dietary  burdens 
derived  from  sensible  diets  for  beef  and 
dairy  cattle  and  tissue  to  feed  ratios 
from  the  ruminant  feeding  study. 

ii.  Drinking  water.  U.S.  EPA's 
Standard  Operating  Procedure  (SOP)  for 
Drinking  Water  Exposure  and  Risk 
Assessments  was  followed  to  perform 
the  Tier  1  drinking  water  assessment. 
This  SOP  uses  a  variety  of  tools  to 
conduct  drinking  water  assessments, 
including  water  models  such  as 
Screening  Concentration  in  Ground 
Water  (SCI-GROW).  FIRST,  Pesticide 
Root  Zone  Model  (PRZMS)/EXAMS, 
and  monitoring  data.  If  monitoring  data 
are  not  available  then  the  models  are 
used  to  predict  potential  residues  in 
surface  and  ground  water  and  the 
highest  levels  (whether  ground  or 
surface)  are  assumed  to  be  the  drinking 
water  residue.  In  the  case  of 
pyrimethanil,  monitoring  data  are  not 
available.  SCI-GROW  and  FIRST  were 
used  to  estimate  a  drinking  water 
residue.  Calculation  of  the  Drinking 
Water  Estimate  Concentration  (DWEC) 
for  surface  water  for  the  worst  case 
pyrimethanil  use  scenario  results  in  an 
acute  DWEC  of  122  parts  per  billion 
(ppb)  and  a  chronic  DWEC  of  37  ppb. 
DWLOCs  calculated  based  on  the  acute 
and  chronic  risk  assessments  described 
above  are  many  fold  higher  than  these 
conservative  DWECs.  The  adult  acute 
and  chronic  DWLOCs  are  10,146  ppb 
and  5,944  ppb  respectively.  Children's 
acute  and  chronic  DWLOCs  are  2.762 
ppb  and  1,695  ppb  respectively. 

2.  Non-dietary  exposure.  Pyrimethanil 
products  are  not  labeled  for  residential 
uses  (food  or  non-food),  thereby 
eliminating  the  potential  for  residential 
exposure  or  non-occupational  exposure. 

D.  Cumulative  Effects 

Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
There  are  no  available  data  to  determine 


whether  pyrimethanil  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  pyrimethanil 
does  not  appear  to  form  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  the 
tolerance  petition  and  this  reduced  risk 
rationale,  therefore,  it  has  been  assumed 
that  pyrimethanil  does  not  have  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
assumptions  and  data  described  above, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  dietary  risk  from  the 
proposed  uses  of  pyrimethanil  are 
acceptable  for  all  populations  examined. 
Chronic  exposure  for  the  U.S. 
population  utilizes  0.1%  (0.00015  mg/ 
kg  bwt/day)  of  the  cRfD.  Acute  exposure 
for  the  U.S.  population  utilizes  3.4% 
(0.01012  mg/kg  bwt/day)  of  the  aRfD. 
The  most  highly  exposed  population  of 
children  1-6  utilizes  only  0.3%  of  the 
cRfD  and  7.9%  of  the  aRfD.  The  actual 
exposures  are  likely  to  be  much  less  as 
more  realistic  data  and  models  are 
developed.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  (acute  or  chronic),  because  the 
RfD  represents  the  level  at  or  below 
which  exposure  will  not  pose 
appreciable  risk  to  human  health. 
DWLOC  for  aduhs  both  acute  (10,146 
ppb)  and  chronic  (5,944  ppb)  are  several 
orders  of  magnitude  above  the 
conservative  DWEC  for  acute  (122  ppb) 
and  chronic  (37  ppb)  worst  case 
scenarios.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  the  U.S.  population  from 
aggregate  exposure  (food  and  drinking 
water)  to  residues  of  pyrimethanil. 

2.  Infants  and  children^  The  relevant 
toxicity  studies  as  discussed  in  the 
toxicology  section  above  show  no  extra 
sensitivity  of  infants  and  children  to 
pyrimethanil.  therefore,  the  FQPA  safety 
factor  can  be  removed.  Using  the 
assumptions  and  data  described  in  the 
exposure  section  above,  it  is  concluded 
that  dietar\'  risk  from  the  proposed  uses 
of  pyrimethanil  are  acceptable  for  all 
infant  and  children  sub-populations 
examined.  The  most  highly  exposed 
sub-population  was  children  1-6  for 
both  the  chronic  and  acute  analyses. 
The  sub-population  children  1-6 
utilizes  0.3%  (0.00047  mg/kg  bwt/day) 
of  the  cRfD  and  7.9%  (0.02377  mg/kg 
bwt/day)  of  the  aRfD.  All  other  infant 


and  children  populations  have  less 
exposure.  The  chronic  and  acute 
drinking  water  levels  of  concern  for 
children  (1,695  ppb  and  2,762  ppb 
respectively)  are  well  above  the 
conservative  DWEC  for  chronic  and 
acute  scenarios.  The  chronic  DWEC  is 
37  ppb  and  the  acute  DWEC  is  122  ppb. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  occur  to  infants  and 
children  from  aggregate  exposure  to 
residues  of  pyrimethanil. 

F.  International  Tolerances 

Maximum  residue  limits  for 
pyrimethanil  have  not  been  established 
by  the  Codex  Alimentarius  Conunission. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0027;  FRL-7291-1] 

Imidacloprid;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide,  chemical  in  or  on  various  food 
conunodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0027,  must  be 
received  on  or  before  April  4,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Dani 
Daniel,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5409;  e-mail  address: 
daniel.dani@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 


•  Crop  production  (NAICS  111) 

•  Aniinal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this  ^  ' 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0027.  The  official  pubUc 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gOv/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments,    , 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  etily  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
doomient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  pubficly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  pubUc 
docket  as  EPA  receives  them  and 
without  change,  uinless  the  comment 
contains  copjoighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA    ■ 
identifies  a  comment  containing 
copyrighted  material,  EPA  wall  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
.  transferred  to  EPA's  electronic  public 
docket.  Public  conaments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comifients 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  sul^ect  line  on 


the  first  page  of  your  conmient.  Please 
ensure  that  your  comments  are 
submitted  within  the  specffied  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments,  ff  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  yo'u  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identffied  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  pubUc  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving   . 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conmients.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0027  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  nimiber  OPP- 
2003-0027.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonjmious  access" 
system.  U  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiires  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captuired  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 


10466 


Federal  Register /Vol.  68.  No.  43 /Wednesday.  March  5.  2003 /Notices 


Federal  Register / Vol.  68,  No.  43 / Wednesday,  March  5.  2003 /Notices 


10467 


placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Dislc  or  CD  ROM.  You  may  submit 
cwmments  on  a  disk  or  CD  ROM  that 
'  you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0027. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  CPIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0027. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
'  of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  Usted  under 
FOR  FURTNBI MFORMATKM  COfaACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  yova 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

ListofSubfectB 

Environmental  protection. 
Agricultural  commodities.  Feed     ■ 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  11.  2003. 
Oebra  Edwards. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petilion  was 
prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
The  petition  siunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 


pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  CropScience 

PP  0E6074 

EPA  has  received  a  pesticide  petition 
(0E6074)  from  Bayer  CropScience,  2 
T.W.  Alexander  Drive,  PO  Box  12014, 
Research  Triangle  Park,  NC  27709 
proposing,  piusuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  180.472,  by  establishing  an 
import  tolerance  for  residues  of 
imidacloprid.  [(l-[6-chloro-3-pyridinyl) 
methyl]-N-nitro-2-imidazolidinimine) 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiefy.  all  expressed  as 
l-[(6-chloro-3-pyridinyl)methyll-N- 
nitro-2-imidazolidinimine]  in  or  on  the 
raw  agricultiu^  commodity  (RAC): 
Banana  at  0,01  parts  per  million  (ppm). 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
imidacloprid  residue  in  plants  and 
livestock  is  adequately  understood.  The 
residues  of  concern  are  combined 
residues  of  imidacloprid  and  it 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  calculated  as 
imidacloprid. 

2.  Analytical  method.  The  analytical 
method  is  a  common  moiety  method  for 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl  moiety 
using  a  permanganate  oxidation,  silyl 
derivatization,  and  capillary  gas 
chromatography  mass  spectrometry  (GC- 
MS)  selective  ion  monitoring.  This 
method  has  successfully  passed  a 
petition  method  vaUdation  in  EPA  labs. 
There  is  a  confirmatory  method 
specifically  for  imidacloprid  and  several 
metabolites  utilizing  GC/MS  and  high 
performance  liquid  chromatography 
ultraviolet  (HPLC-UV)  which  has  been 
validated  by  EPA  as  well.  Imidacloprid 
and  its  metabolites  are  stable  for  at  least 
24  months  in  the  commodities  when 
frozen. 

3.  Magnitude  of  residues.  For  bananas, 
Bayer  conducted  12  residue  crop  field 
trials  to  evaluate  the  quantity  of 
imidacloprid  expected  in  bananas  from 
applications  of  Confidor  70  WG  and 
Confidor  350  SC.  Trials  were  conducted 
at  eight  sites  in  the  Caribbean  coastal 
area  of  Central  America  and  4  sites  in 


the  Pacific  coastal  area  of  Ecuador. 
Imidacloprid  residues  in  banana  whole 
fruit  were  quantitated  by  GC  using  a 
mass  selective  detector.  The  limit  of 
quantitation  (LOQ)  was  0.01  ppm.  The 
highest  average  field  trial  (HAFT)  was 
0.01  ppm  in  bananas. 

B.  Toxicological  Profile    • 

1.  Acute  toxicity.  The  acute  oral  LDjo 
values  for  imidacloprid  technical  ranged 
from  424  milligrams/kilograms  (mg/kg) 
in  the  male  rat  and  <450  mg/kg  in  the 
female  rat.  The  acute  dermal  IJlso  was 
<5.000  mg/kg  in  the  rat.  The  4-hour  rat 
inhalation  LC50  was  <5.33  mg/L. 
Imidacloprid  was  not  irritating  to  rabbit 
skin  or  eyes.  Imidacloprid  did  not  cause 
skin  sensitization  in  guinea  pigs.  In  an 
acute  neurotoxicity  study  the  lowest 
observed  adverse  effect  level  (LOAEL)  = 
7kg~body  weight  day  (bwt/day). 
enotoXJcty.  Mutagenicity  studies 
I  demonstrated  that  imidacloprid  is 
rmutagenic  both  in  vivo  and  in  vitro. 
Retlmductive  and  developmental 
.  In  a  developmental  toxicity 
ith  Sprague-Dawley  rats,  groups 
of  pregnant  animals  (25/group)  received 
oral  administration  of  imidacloprid 
(94.2%)  at  0.  10.  30.  or  100  mg/kg  bwt/ 
day  during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 
decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consimiption  at 
100  milligrams/kilograms  of  body 
weight/day  (mg/kg  bwt/day.  No 
treatment-related  effects  were  seen  in 
any  of  the  reproductive  parameters  (i.e.. 
Cesarean  section  evaluation).  At  100 
mg/kg  bwt/day,  developmental  toxicity 
manifested  as  wavy  ribs  (fetus  =  7/149 
in  treated  vs.  2/158  in  controls  and 
litters.  4/25  vs.  1/25).  For  maternal 
toxicity,  the  LOAEL  was  10  mg/kg  bwt/ 
day  lowest  dose  tested  (LDT)  based  on 
decreased  body  weight  gain;  a  NOAEL 
was  not  established.  For  developmental 
toxicity,  the  NOAEL  was  30  mg/kg  bwt/ 
day  and  the  LOAEL  was  100  mg/kg  bwt/ 
day  based  on  increased  wavy  ribs 
master  record  identification  (MRID  No. 
42256338).  In  a  developmental  toxicity 
study  with  Chinchilla  rabbits,  groups  of 
16  pregnant  does  were  given  oral  doses 
of  imidacloprid  (94.2%)  at  0,  8,  24,  or 
72  mg/kg  bwt/day  during  gestation  days 
6  throu^  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwt/day  and  the 
LOAEL  was  72  mg/kg  bwt/day-based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOAEL  was  72  mg/kg  bwt/day  based 
on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities  (MRID  Np.    ,.  r . 
42256339).  In  a  2-generation    1- 


reproductive  toxicity  study, 
imidacloprid  (95.3%)  was  administered 
to  Wistar/Han  rats  at  dietary  levels  of  0, 
100,  250,  or  700  ppm  (0.  7.3, 18.3,  or 
52.0  mg/kg  bwt/day  for  males  and  0,  8.0, 
20.5,  or  57.4  mg/kg  bwt/day  for  females) 
(MRID  No.  42256340,  Doc.  No.  010537). 
For  parental/systemic/reproductive 
toxicity,  the  NOAEL  was  250  ppm  (18.3 
mg/kg  bwt/day)  and  the, LOAEL  was  750 
ppm  (52  mg/kg  bwt/day),  based  on 
decreases  in  body  wei^t  in  both  sexes 
in  both  generations.  Based  on  these 
factors,  EPA  reconunended  that  the  Data 
Evaliiation  Record  should  be  revised  to 
indicate  the  parental/systemic/ 
reproductive  NOAEL  and  LOAEL  to  be 
250  and  700  ppm,  respectively,  based 
upon  the  body  weight  decrements 
observed  in  both  sexes  in  both 
generations. 

4.  Subchronic  toxicity.  In  a  dermal 
toxicity  study,  groups  of  five  male  and 
five  female  New  Zealand  white  rabbits 
received  repeated  dermal  applications 
of  imidacloprid  (95%)  at  1,000  mg/kg 
bwt/day  (LD),  6  hours/day,  5  days/ week 
for  3  weeks.  No  dermal  or  systemic 
toxicity  was  seen.  For  systemic  and 
dermal  toxicity,  the  NOAEL  was  <1,000 
mg/kg  bwt/day,  a  LOAEL  was  not 
established  (MRID  No.  42256329).  In  an 
oral  toxicity  study,  groups  of  Fischer 
344  rats  (12/sex/dose)  were  fed  diets 
containing  imidacloprid  (98.8%)  at  0, 
150,  1,000,  or  3,000  ppm  (0,  9.3.  63.3. 
or  196  mg/kg  bwt/day  in  males  and  0, 
10.5,  69.3  or  213  mg/kg  bwt/day  in 
females,  respectively)  for  90  days.. No 
treatment-related  effects  were  seen  at 
150  ppm.  Treatment-related  effects 
included  decreases  in  body  weight  gain 
diiring  the  first  4  weeks  of  the  study  at 
1,000  ppm  (22%  in  males  and  18%  in 
females)  and  3,000  ppm  (50%  in  males 
and  25%  in  females)  with  an  associated 
decrease  in  forelimb  grip  strength 
especially  in  males.  The  NOAEL  was 
150  ppm  (9.3  and  10.5  mg/kg  bwt/day 
in  males  and  femedes,  respectively)  and 
the  LOAEL  was  1,000  ppm  (63.3  and 
69.3  mg/kg  bwt/day  in  males  and 
females,  respectively)  (MRID  No. 
43286401).  hi  a  rat  inhalation  study  (28- 
day  study  in  which  rats  were  exposed 

6  hours/day,  5  days/week  for  4  weeks), 
the  NOAEL  for  imidacloprid  was  5.5 
mg/m3  (MRID  No.  422730-01). 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  study,  groups  of  beagle  dogs  (4/ 
sex/dose)  were  fed  diets  containing 
imidacloprid  (94.9%)  at  0,  200  or  1,250/ 
2,500  ppm  (0,  6.1, 15  or  41/72  mg/kg 
bwt/day,  respectively)  for  52  weeks.  The 
1,250  ppm  dose  was  increased  to  2,500 
ppm  from  week  17  onwards.  The 
threshold  NOAEL  was  1,250  ppm  (41 
mg/kg  bwt/day).  The  LOAEL  was  2,500 
ppm  (72  mg/kg  bwt/day)  based  on 


increased  cytochrome-P-450  levels  in 
both  sexes  and  was  considered  to  be  a 
threshold  dose.  Due  to  the  lack  of 
toxicity  at  1,250  ppm,  a  LOAEL  was  not 
established  in  this  study  following  the 
dose  increase  to  the  2,500  ppm  level, 
toxicity  was  observed,  thus  making 
1.250  ppm  the  threshold  NOAEL  and 
2.500  ppm  the  threshold  LOAEL  (MRID 
No.  42273002). 

6.  Animal  metabolism.  The 
metabolism  imidacloprid  in  rats  was 
reported  in  seven  studies.  These  data 
show  that  imidacloprid  was  rapidly 
absorbed  and  eliminated  in  the  excreta 
(90%  of  the  dose  within  24  hoiu^), 
demonstrating  no  biologically 
significant  differences  between  sexes, 
dose  levels,  or  route  of  administration. 
Elimination  was  mainly  renal  (70-80% 
of  the  dose)  and  fecal  (17-25%).  The 
major  part  of  the  fecal  activity 
originated  in  the  bile.  Total  body 
accumulation  after  48  hours  consisted  of 
0.5%  of  the  radioactivity  with  the  liver, 
kidney,  lung,  skin  and  plasma  being  the 
major  sites  of  accumulation.  Therefore, 
bioaccumulation  of  imidacloprid  is  low 
in  rats.  Maximum  plasma  concentration 
was  reached  between  1.1  and  2.5  hours. 
Two  major  routes  of  biotransformation 
were  proposed  for  imidacloprid.  The 
first  route  included  an  oxidative 
cleavage  of  the  parent  compoimd 
rendering  6-chloronicotinic  acid  and  its 
glycine  conjugate.  Dechlorination  of  this 
metabolite  formed  the  6- 
hydroxynicotinic  aCid  and  its 
mercaptimc  acid  derivative.  The  second 
route  included  the  hydroxylation 
followed  by  elimination  of  water  of  the 
parent  compound  rendering 
imidacloprid.  A  comparison  between"^ 
[methylene- '  *C]  -imidacloprid  and 
[imidazolidine-4,5-''*C]-imidacloprid 
showed  that  while  the  rate  of  excretion 
was  similar,  the  renal  portion  was 
higher  with  the  imidazolidine-labeled 
compound.  In  addition,  accumulation  in 
tissues  was  generally  higher  with  the 
imidazolidine-labeled  compound.  A 
comparison  between  imidacloprid  and 
one  of  its  metabolites,  WAK  3839, 
showed  that  the  total  elimination  was 
the  same  for  both  compoimds.  The 
proposed  metabolic  pathways  for  these 
two  compounds  were  different.  WAK 
3839  was  formed  following  pretreatment 
(repeated  dosing)  of  imidacloprid. 

7.  Endocrine  disruption.  The 
toxicology  data  base  for  imidacloprid  is 
current  and  complete.  Studies  in  this 
data  base  include  evaluation  of  the 
potential  effects  on  reproduction  and 
<  development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  short-term  or  long-term 
exposure.  These  studies  nvealedno  ? , 
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primary  endocrine  effects  due  to 
imidacloprid. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Assessments 
were  conducted  to  evaluate  potential 
risks  due  to  chronic  and  acute  dietary 
exposure  of  the  U.S.  population  and 
selected  population  subgroups  to 
residues  of  imidacloprid.  These 
analyses  cover  all  registered  crops 
including  rotational  crops;  uses  pending 
with  EPA  in  the  2003  work  plan 
including  dry  beans,  peas,  bushberries, 
lingonberry,  juneberries,  salal,  carrots, 
turnips,  olu^,  cranberries,  artichoke 
(globe),  watercress,  beet  roots,  leaves  of 
root  and  tuber  vegetables,  stone  fruit, 
mamey  sapote,  guava,  feijoa,  jaboticaba, 
wax  jambu,  starfruit,  passion  fruit, 
acerola,  strawberry,  cucumber 
(greenhouse),  and  tomato  (greenhouse), 
this  import  tolerance  petition  on 
bananas;  and  active  and  proposed 
section  18  uses  on  blueberries, 
cranberries,  table  beets,  strawberries, 
turnips. 

Novigen  Sciences,  Inc.'s  Dietary 
Exposure  Evaluation  Model  (DEEKT^), 
which  is  licensed  to  Bayer,  was  used  to 
estimate  the  chronic  and  acute  dietary 
exposure.  This  software  uses  the  food 
consumption  data  from  the  1994-1998 
Department  of  Agriculture  (USDA) 
continuing  surveys  of  food  intake  by 
individuals  (CSFH)  1994-1998. 

The  endpoint  for  acute  dietary  risk 
assessments  is  based  on  neurcftoxicity 
•  characterized  by  decreases  in  motor  or 
locomotor  activity  in  female  rats  at  42 
mg/kg  bwt/day,  the  LOAEL  from  an 
acute  neurotoxicity  study.  Based  on  an 
uncertainty  factor  (UF)  of  lOx  for  inter- 
species and  lOx  for  intra-species  the 
acute  reference  dose  (aRfD)  =  0.42  mg/ 
kg  bwt/day.  EPA  has  determined  that  an 
additional  UF  for  FQPA  (reduced  to  3x) 
applies  to  all  population  subgroups  for 
acute  risk.  Application  of  the  additional 
3x  safety  factor  results  in  an  acute 
population  adjusted  dose  (aPAD)  0.14 
m^kg  bwt/day  or  a  margin  of  exposure 
(MOE)  of  300.  For  chronic  dietary 
analyses,  EPA  has  established  the 
reference  dose  (RfD)  for  imidacloprid  at 
0.057  mg/kg/day  based  on  a  NOAEL  of 
5.7  mg/kg  bwt/day  from  a  rat  chronic 
toxicity  carcinogenicity  study  and 
uncertainty  factors  of  lOx  for  inter- 
species and  lOx  for  intra-species.  EPA 
has  determined  that  an  additional  UF 
for  FQPA  (reduced  to  3x)  applies  to  all 
population  subgroups  for  chronic  risk. 
Application  of  the  additional  3x  safety 
factor  results  in  a  chronic  population 
adjusted  dose  (cPAD)  of  0.019  mg/kg 
bwt/day.  Results  from  the  acute  and 
chronic  dietsiry  exposure  analysei-  '*  <  i" 
described  below  demonstrate  a    '  •"'  i'^i 


Federal  Register /Vol.  68,  No.  43  /  Wednesday.  March  5>  2003 /Notices 


Federal  Register /Vol.  68,  No.  43 /Wednesday,  March  5,  2003 /Notices 


10469 


reasonable  certainty  that  no  harm  to  the 
overall  U.S.  population  or  any 
population  sul^oup  will  result  from 
the  use  of  imidacloprid  on  currently 
registered  and  pending  uses. 

T.  Food.  Acute  and  chronic  (tier  3)  risk 
assessments  were  made  using  the  results 
of  field  trials  conducted  at  maximum 
label  application  rates  and  the  shortest 
pre-harvest  intervals.  For  some  of  the 
vegetable  crops,  these  residue  data  were 
collected  at  1.5x  or  greater  than  the 
maximimi  label  rate  of  0.5  lb  active 
ingredient/acre  per  season.  In  addition, 
no  adjustments  were  made  to  accoimt 
for  dissipation  of  residues  during 
storage,  transportation  from  the  field  to 
the  consumer,  washing  or  peeling. 
Therefore,  the  actual  dietary  exposure 
will  be  less  than  that  presented  here. 
For  the  chronic  analysis,  mean  field  trial 
residues  were  calculated.  For  the  acute 
Monte  Carlo  analysis,  the  entire 
distribution  of  residue  field  trial  data 
was  used  for  the  "non-blended"  and 
"partially  blended"  foods  as  determined 
by  EPA's  HED  SOP  99.6.  For  the  foods 
considered  as  "blended"  by  EPA'S  HED 
SOP  99.6,  mean  field  trial  residue  data 
were  used.  As  allowed  in  EPA's  draft 
guidance  for  submission  of  probabilistic 
human  health  exposure  assessments  one 
half  limit  of  detection  (LOD)/LOQ 
values  were  used  for  all  non-detected 
values  (values  below  the  sensitivity  of 
the  method).  Bayer's  acute  Monte  Carlo 
dietary  exposure  assessment  estimated 
percent  of  the  aPAD  and  corresponding 
MOE  for  the  overall  U.S.  population,  (all 
seasons),  and  various  subpopulations.  In 
this  analysis,  the  exposure  for  the  total 
U.S.  population  was  equal  to  7.73%  of 
the  aPAD  at  the  99.9*  percentile.  The 
most  highly  exposed  population 
subgroup,  children  (1-6  years),  had  an 
exposure  equal  to  16.42%  of  the  aPAD 
at  the  99.9*  percentile.  Therefore,  the 
acute  dietary  exposure  estimates  are 
below  EPA's  level  of  concern  for  the 
overall  U.S.  population  as  well  as  the 
various  subpopulations.  Bayer's  chronic 
dietary  exposure  estimated  the  percent 
of  the  cPAD  for  the  overall  U.S. 
population  (all  seasons)  and  various 
subpopulations.  In  this  analysis,  the 
exposure  for  the  total  U.S.  population 
was  equal  to  1.4%  of  the  cPAD.  The 
most  highly  exposed  population 
subgroup,  children  (1-6  years),  had  an 
exposure  equal  to  3.0%  of  the  cPAD. 
Therefore,  Uie  chronic  exposure 
estimates  are  below  EPA's  level  of 
concern  for  the  overall  U.S.  population 
as  well  as  the  various  subpopulations. 

ii.  Drinking  water.  EPA,  as  published 
in  the  Federal  Register  of  April  10,  2001 
(66  FR  18554)  (FRLr*777-6),  calculated 
acute  and^  chronib  DWUX^s  ahd 
cpmparedthentt  with  the  EEG»  for 


surface  and  groimd  water.  Based  on  this 
comparison,  they  determined  that  acute 
exposure  and  chronic  exposure  would 
not  be  expected  to  exceed  the  aPAD  and 
cPAD,  respectively.  It  is  not  expected 
that  the  additional  exposure  from  the 
minor  crops  pending  in  EPA's  2003 
work  plan  would  significanUy  change 
EPA's  water  assessment. 

2.  Non-dietary  exposure — i. 
Residential  turf.  Bayer  has  conducted  an 
exposure  study  to  address  the  potential 
exposures  of  adults  and  children  from 
contact  with  imidacloprid  treated  turf. 
The  population  considered  to  have  the 
greatest  potential  exposure  from  contact 
with  pesticide  treated  turf  soon  after 
pesticides  are  applied  are  young 
children.  Margins  of  safety  (MOS)  of 
7,587  -  41,546  for  10-year  old  children 
and  6,859  -  45,249  for  5-year  old 
children  were  estimated  by  comparing 
dermal  exposure  doses  to  the 
imidacloprid  NOAEL  of  1,000  mg/kg/ 
day  established  in  a  15-day  dermal 
toxicity  study  in  rabbits.  The  estimated 
safe  residue  levels  of  imidacloprid  on 
treated  turf  for  10-year  old  children 
ranged  &t)m  5.6  -  38.2  jAg/cm^  and  for  5- 
year  old  children  from  5.1  -  33.5  ng/cm^. 
This  compares  with  the  average 
imidacloprid  transferable  residue  level 
of  0.080  ng/cm^  present  immediately 
after  the  sprays  have  dried.  These  data 
indicate  that  children  can  safely  contact 
imidacloprid-treated  tiui  as  soon  after 
application  as  the  spray  has  dried. 

ii.  Termiticide.  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposure  would  be  limited  to  that  frt>m 
inhalation  and  was  evaluated  by  EPA 
and  Bayer.  Data  indicate  that  the  MOS 
for  the  worst  case  exposures  for  adults 
and  infants  occupying  a  treated  building 
who  are  exposed  continuously  (24 
hours/day)  are  8.0  x  10-'  and  2.4  x  10-«, 
respectively  -  and  exposure  can  thus  be 
considered  negligible. 

ui.  Tobacco.  Smoke  Studies  have 
been  conducted  to  determine  residues 
in  tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacloprid  in  ciued  tobacco  following 
treatment  were  a  maximum  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis  study 
only  2%  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposure  to 
imidacloprid  from  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOAEL  of  5.5  mg/m',  it  is 
apparent  that  etxposure  to  imidacloprid 
bom  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 


iv.  Pet  treatment.  Human  exposure 
from  the  use  of  imidacloprid  to  treat 
dogs  and  cats  for  fleas  has  been 
addressed  by  EPA  with  the  conclusion 
that  due  to  the  fact  that  imidacloprid  is 
not  an  inhalation  or  dermal  toxicant  and 
that  while  dermal  absorption  data  are 
not  available,  imidacloprid  is  not 
considered  to  present  a  hazard  via  the 
dermal  route. 

D.  Cumulative  Effects 

Imidacloprid  is  a  chloronicotinyl 
insecticide.  At  this  time,  EPA  has  not 
made  a  determination  that  imidacloprid 
and  other  substances  that  may  have  a 
common  mechanism  of  toxicity  would 
have  ciunulative  effects.  Therefore,  for 
these  tolerance  petitions,  it  is  assumed 
that  imidacloprid  does  not  have  a 
common  mechanism  of  toxicity  with 
other  substances  and  only  the  potential 
risks  of  imidacloprid  in  its  aggregate 
exposure  are  considered. 

E.  Safety  Determination 

1.  U.S.  population.  EPA  has 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat.  These  studies  are  discussed  under 
section  A  (Toxicology  Profile)  above. 
The  developmental  toxicity  data 
demonstrated  no  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  exposure  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  post- 
natal exposing.  Parental  NOAELs  were 
lower  or  equivalent  to  developmental  or 
offspring  NOAELs.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  MOS 
will  be  safe  for  infants  and  children. 
MOS  are  incorporated  into  EPA  risk 
assessments  either  directiy  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety)  factors  (UF)  in 
calciilating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  UF  (usually  100  for 
combined  inter-species  and  intra- 
species  variability)  and  not  the 


additional  tenfold  MOE/UF  when  EPA 
has  a  complete  data  base  luider  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  imusual  toxic  properties  of  a 
compoimd  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/UF. 

Although  developmental  toxicity 
studies  showed  no  increased  sensitivity 
in  fetuses  as  compared  to  maternal 
animals  following  in  utero  exposures  in 
rats  and  rabbits,  no  increased  sensitivity 
in  pups  as  compared  to  adults  was  seen 
in  the  2-generation  reproduction 
toxicity  study  in  rats,  and  the  toxicology 
data  base  is  complete  as  to  core 
requirements,  EPA  has  determined  that 
the  additional  safety  factor  for  the 
protection  of  infants  and  children  will 
be  retained  but  reduced  to  3x  based  on 
the  following  weight-of-the-evidence 
considerations  relating  to  potential 
sensitivity  and  completeness  of  the  data: 

i.    There  is  concern  for  structiu^ 
activity  relationship.  Imidacloprid,  a 
chloronicotinyl  compoimd,  is  an  analog 
to  nicotine  and  studies  in  the  published 
literature  suggests  that  nicotine,  when 
administered  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/or  humans  that  are  exposed 
in  utero. 

ii.    There  is  evidence  that 
imidacloprid  administration  causes 
neurotoxicity  following  a  single  oral 
dose  in  the  acute  study  and  alterations 
in  brain  weight  in  rats  in  the  2-year 
carcinogenicity  study. 

iii.    "The  concern  for  structure  activity 
relationship  along  with  the  evidence  of 
neurotoxicity  dictates  the  need  of  a 
developmental  neiutjtoxicity  study  for 
assessment  of  potential  alterations  on 
functional  development.  Because  a 
developmental  neurotoxicity  study 
potentially  relates  to  both  acute  and 
chronic  effects  in  both  the  mother  and 
the  fetus,  EPA  has  applied  the 
additional  UF  for  FQPA  for  all 
population  subgroups,  and  in  both  acute 
and  chronic  risk  assessments. 

Based  on  the  exposiue  assessments 
described  above  and  on  the 
completeness  and  reliability  of  the 
toxicity  data,  it  can  be  conduded  that 
the  dietary  exposure  estimates  frtsm  all 
label  and  pending  uses  of  imidacloprid 
are  7.73%  of  the  aPAD  at  the  99.9* 
percentile  and  1.4%  of  the  cPAD  for  the 
U.S.  population.  Thus,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  imidacloprid 
residues. 

2.  Infants  and  children.  Based  on  the 
exposure  assessments  described  above 
fat  the  safety  determination  of  the  U.S. 
population  and  <m  the  completeness 


and  reliability  of  the  toxicity  data,  it  can 
be  concluded  that  the  dietary  exposure 
estimates  fit>m  all  label  and  pending 
uses  of  imidacloprid  are  16.42%  of  the 
aPAD  at  the  99.9*  percentile  and  3.0% 
of  the  cPAD  for  the  most  sensitive 
population  subgroup,  children  1-6 
years.  Thus,  it  can  be  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  imidacloprid  residues. 

F.  International  Tolerances 

No  CODEX  Maximum  Residue  Levels 
have  been  .established  for  residues  of 
imidacloprid  on  any  crops  pending  in 
EPA's  2003  work  plan. 
(FR  Doc.  03-5034  Filed  3-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200»-0047;  FRL-7294-5] 

Trifk>xystFOl>in;  Notice  of  Rling  a 
Pesticicle  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  niunber  OPP-2003-0047,  must  be 
received  on  or  before  April  4,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  d^very/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  \he  SUPf>I.E|IENTARY 
INFORMATKM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Jackson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niunber: 
(703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

StffPLEMCNTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  fbcid  manufecturw,  or 
pesticide  manufacturer.  Potoitially 
affected  entities  may  include,  but  are 
not  limited  to: 
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112) 
311) 


Crop  production  (NAICS  code  111) 
Animal  production  (NAICS  code 

Food  manufacturing  (NAICS  code 


Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
OPP-2003-0047.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOB  FURTHER 
INFORMATION  CONTACT. 

« 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Infonnation? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0047.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically.  . 
Although  not  all  docket  material»  may 


be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  infonnation  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,'  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  availaole 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  yyrittei^  by  the  docket 
staff. 


C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also-  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conmient  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
'submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0047.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Nmnber  OPP- 
2003-0047.  In  contraist  to  EPA's 
eleclrqniq  public  docM,  EPA's  e-mail 
system  is  n,ot  an  ",anoiiymous  access" 


system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiires  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  officii  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0047. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0047. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket  U  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  pubfic  docket  without  prior 


notice.  If  you  have  any  questions  about 
CBI  or  the  proced\ues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensiu«  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
fine  on  the  first  page  of  your  response. 

.You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federcd  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
infonnation  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subiects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  21.  2003. 
Peter  CauUuns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  siunmary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 


The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed.  The  Interregional  Research 
Project  No.  4  (IR-4)  assembled  and 
submitted  the  petition  to  EPA  in  behalf 
of  Bayer  CropSpience.  the  registrant. 

Interregional  Research  Profect  Number 
4  and  Bayer  CropScience 

PP  3E6522 

EPA  has  received  a  pesticide  petition 
(3E6522)  from-Interregional  Research 
Project  Number  4  (IR-^),  681  U.S. 
Highway  «1  South.  North  Brunswick,  NJ 
08902-3390  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  180.555  by 
establishing  a  tolerance  for  residues  of 
trifloxystrobin  in  or  on  the  raw 
agricultural  commodities  (RACs) 
vegetable,  root,  except  sugar  beet, 
subgroup  IB,  except  radish  at  0.1  part 
per  million  (ppm)  and  leafy  petiole 
subgroup  4B  at  2.0  ppm.  EPA  has 
determined  that  the  petition  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  trifloxystrobin  in  plants  (cucumbers, 
apples,  wheat,  sugar  beets,  and 
peanuts),  is  well  understood.  Identified 
metabolic  pathways  are  substantially 
similar  in  plants  and  animals  (goat,  rat, 
and  hen).  EPA  has  determined  that 
trifloxystrobin  parent  and  its  metabolite 
CGA-321113  are  the  residues  of  concern 
for  tolerance  setting  purposes. 

2.  Analytical  method.  A  practical 
analjrtical  methodology  for  detecting 
and  measiuing  levels  of  trifloxystrobin 
in  or  on  RACs  has  been  submitted.  The 
Umit  of  detection  (LOD)  for  each  analyte 
of  this  method  is  0.08  nanogram  (ng) 
injected,  and  the  limit  of  quantitation 
(LOQ)  is  0.02  ppm.  The  method  is  based 
on  crop  specific  cleanup  procedures  and 
determination  by  gas  chromatography 
(GC)  with  nitrogen-phosphorus 
detection. 

3.  Magnitude  of  residues — i.  Vegetable 
root,  except  sugar  beet,  subgroup  ^B, 
except  radish.  Interregional  Research 
Project  Number  4  received  a  request 
from  Michigan  for  the  use  of 
trifloxystrobin  on  carrots.  Interregional 
Research  Project  Number  4  performed 
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10  field  trials  to  support  the  requested 
tolerance  of  0.1  ppm. 

ii.  Leaf  petiole  subgroup  4B. 
Interregional  Research  Project  Number  4 
received  a  request  from  Florida, 
Michigan,  Oregon,  California,  and  Ohio, 
for  the  use  of  trifloxystrobln  on  celery. 
Interregional  Research  Project  Number  4 
performed  nine  field  trials  to  support 
the  requested  tolerance  of  2.0  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Studies  conducted 
with  the  technical  material  of 
trifloxystrobin: 

•  Rat.  Acute  oral  toxicity  study  with 
a  lethal  dose  (LD)5o  >5,000  milligrams/ 
kilogram  (mg/kg). 

•  Mouse.  Acute  oral  toxicity  study 
with  a  LDm)  >5,000  mg/kg. 

•  Rabbit.  Acute  dermal  toxicity 
study  with  a  LDso  >2,000  mg/kg. 

•  Rat.  Acute  dermal  toxicity  study 
with  a  LDm)  >2,000  mg/kg. 

•  Rat.  Acute  inhalation  toxicity 
study  with  a  lethal  concentration  {LC)to 
>4.65  milligrams/liter  (mg/L). 

•  Rabbit.  Eye  irritation  study 
showing  slight  irritation  (toxicity 
category  III). 

•  Rabbit.  Dermal  irritation  study 
showing  slight  irritation  (toxicity 
category  IV). 

•  Guinea  pig.  Dermal  sensitization 
study  with  the  Buehler's  method 
showing  negative  findings. 

•  Guinea  pig.  Dermal  sensitization 
study  with  the  maximization  method 
showing  some  positive  findings. 

2.  Genotoxicity.  No  genotoxicity 
activity  is  expected  of  trifloxystrobin 
under  in  vivo  or  physiological 
conditions.  The  compoimd  has  been  • 
tested  for  its  potential  to  induce  gene 
mutation  and  chromosomal  changes  in 
five  different  test  systems.  The  only 
positive  finding  was  seen  in  the  in  vitro 
test  system  (chinese  hamster  V79  cells) 
as  a  slight  increase  in  mutant  frequency 
at  a  very  narrow  range  (250  -  278 
micrograms/milliliter  (^g/ml)  of 
cytologic  and  precipitating 
concentrations  (compoimd  solubility  in 
water  was  reported  to  be  0.61  ^g/^ll; 
precipitate  was  visually  noted  in  culture 
medium  at  150  ^g/ml).  The  chemical 
was  found  to  be  non-mutagenic  in  the 
in  vivo  system  or  all  other  in  vitro 
systems.  Consequently,  the  limited  gene 
mutation  activity  in  the  V79  cell  line  is 
considered  a  nonspecific  effect  under 
non-physiological  in  vitro  conditions 
and  not  indicative  of  a  real  mutagenic 
hazard. 

3.  Reproductive  and  developmental 
toxicity.  FFDCA  section  408  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 


prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  on 
trifloxystrobin  relative  to  prenatal  and 
postnatal  effects  for  children  is 
complete. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  trifloxystrobin, 
data  were  considered  from 
teratogenicity  studies  in  the  rat,  rabbit, 
and  a  2-generation  reproduction  studies 
in  the  rat.  The  teratogenicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  embryo  as  a  result  of 
chemical  exposure  during  the  period  of 
organogenesis.  Reproduction  studies 
provide  information  on  effects  from 
chemical  exposure  on  the  reproductive 
capability  of  mating  animals  and 
systemic  and  developmental  toxicity 
from  in  utero  exposure. 

In  the  rat  teratology  study,  reductions 
in  body  weight  gain  and  food 
consumption  were  observed  in  the  dam 
at  >  100  mg/kg.  No  teratogenic  effects  or 
any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increased  incidence  of  enlarged 
thymus,  which  is  a  type  of  variation,  at 
1 ,000  mg/kg.  The  developmental  no 
observed  adverse  effect  level  (NOAEL) 
was  100  mg/kg. 

In  the  rabbit  teratology  study,  body 
weight  loss  and  dramatically  reduced 
food  consumption  were  observed  in  the 
dam  at  >250  mg/kg.  No  teratogenic 
effects  or  any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increase  in  skeletal  anomaly  of  fused 
stemebrae-3  and  -4  at  the  top  dose 
level  of  500  mg/kg.  This  finding  is 
regarded  as  a  marginal  effect  on  skeletal 
development  that  could  have  resulted 
from  the  40-65%  lower  food  intake 
during  treatment  at  this  dose  level.  The 
developmental  NOAEL  was  250  mg/kg. 
In  the  2-generation  rat  reproduction 
study,  body  weight  gain  and  food 
consumption  were  decreased  at  >750 
ppm,  especially  in  females  during 
lactation.  Consequently,  the  reduced 
pup  weight  gain  during  lactation  (>750 
ppm)  and  the  slight  delay  in  eye 
opening  (1.500  ppm)  are  judged  to  be  a 
secondary  effect  of  maternal  toxicity.  No 
other  fetal  effects  or  any  reproductive 
changes  were  noted.  The  low 
developmental  NOAEL,  50  ppm  (5  mg/ 
kg),  seen  in  this  study  was  probably  due 
to  the  lack  of  intermediate  dose  levels 
between  50  and  750  ppm.  Based  on  an 
evaluation  of  the  dose-response 
relationship  for  pup  weight  at  750  ppm 
and  1,500  ppm,  the  NOAEL  should  have 
been  nearly  ten-fold  higher  if  such  a 
dose  was  available. 


Based  on  all  these  teratology  and 
reproduction  studies,  the  lowest  NOAEL 
for  developmental  toxicity  is  5  mg/kg 
while  the  lowest  NOAEL  in  the 
subchronic  and  chronic  studies  is  2.5 
mg/kg/ day  (from  the  rat  chronic  study). 
Therefore,  no  additional  sensitivity  for 
infants  and  children  to  trifloxystrobin  is 
sliggested  by  the  data  base. 

4.  Subchronic  toxicity.  In  subchronic 
studies,  several  mortality  related 
changes  were  reported  for  the  top  dose 
in  dogs  (500  mg/kg)  and  rats  (800  mg/ 
kg).  At  these  dose  levels,  excessive 
toxicity  has  resulted  in  body  weight  loss 
and  mortality  with  the  associated  and 
nonspecific  changes  in  several  organs 
(such  as  atrophy  in  the  thymus, 
pancreas,  bone  marrow.  Ijnmph  node, 
and  spleen)  which  are  not  considered 
specific  target  organs  for  the  test 
compound. 

In  the  dog,  specific  effects  were 
limited  to  hepatocellular  hypertrophy  at 
>150  mg/kg  and  hyperplasia  of  the 
epithelium  of  the  gall  bladder  at  500 
mg/kg.  Target  organ  effects  in  the  rat 
were  noted  as  hepatocellular 
hypertrophy  (>200  mg/kg)  and  the 
related  liver  weight  increase  (>50  mg/ 
kg).  In  the  mouse,  target  organ  effects 
included  single  cell  necrosis  (>300  mg/ 
kg)  and  hypertrophy  (1,050  mg/kg)  in 
the  liver  and  extramedullary 
hematopoiesis  (>300  mg/kg)  and 
hemosiderosis  in  the  spleen  (1,050  mg/ 

kg). 

In  general,  definitive  target  organ 
toxicity,  mostly  in  the  liver,  was  seen  at 
high  feeding  levels  of  over  100  mg/kg 
for  an  extended  treatment  period.  At  the 
lowest  observed  adverse  effect  level 
(LOAEL),  no  serious  toxicity  was 
observed  other  than  mostly  non-specific 
effects  including  a  reduction  in  body 
weight  and  food  consumption  or  liver 
hypertrophy. 

5.  Chronic  toxicity.  The  liver  appears 
to  be  the  major  primary  target  organ 
based  on  the  chronic  studies  conducted 
in  mice,  rats,  and  dogs.  It  was  identified 
as  a  target  organ  in  both  the  mouse  and 
the  dog  studies  with  trifloxystrobin. 
However,  no  liver  effect  was  seen  in  the 
chronic  rat  study  which  produced  the 
lowest  NOAEL  of  2.5  mg/kg  based  on 
reduced  body  weight  gain  and  food 
consumption  seen  at  higher  dose  levels. 

The  compound  did  not  cause  any 
treatment-related  increase  in  general 
tumor  incidence,  any  elevated  incidence 
of  rare  txmiors,  or  shortened  time  to  the 
development  of  palpable  or  rapidly 
lethal  tumors  in  the  18-month  mouse 
and  the  24-month  rat  studies.  Dosages 
in  both  studies  were  sufficient  for 
identifying  a  cancer  risk.  In  the  absence 
of  carcinogenicity,  a  reference  dose 


(RfD)  approach  is  appropriate  for 
quantitation  of  human  risks. 

6.  Animal  metabolism. 
Trifloxystrobin  is  moderately  absorbed 
from  the  gastrointestinal  tract  of  rats  and 
is  rapidly  distributed.  Subsequent  to  a 
single  oral  dose,  the  half  life  of 
elimination  is  about  2  days  and 
excretion  is  primarily  via  bile.i 
Trifloxystrobin  is  extensively 
metabolized  by  the  rat  into  about  35 
metabolites,  but  the  primary  actions  are 
on  the  methyl  ester  (hydrolysis  into  an 
acid),  the  methoxyimino  group  (O- 
demethylation),  and  the  methyl  side 
chain  (oxidation  to  a  primary  alcohol). 
Metabolism  is  dose  dependent  as  it  was 
almost  complete  at  low  doses  but  only 
about  60%  complete  at  high  doses. 

In  the  goat,  elimination  of  orally 
administered  trifloxystrobin  is  primarily 
via  the  feces.  The  major  residues  were 
the  parent  compound  and  the  acid 
metabolite  (CGA-321113)  plus  its 
conjugates.  In  the  hen,  trifloxystrobin  is 
found  as  the  major  compound  in  tissues 
and  in  the  excreta,  but  hydroxylation  of 
the  trifluormethyl-phenyl  moiety  and 
other  transformations,  including  methyl 
ester  hydrolysis  and  demethylation  of 
the  methoxyimino  group,  are  also  seen. 
In  conclusion,  the  major  pathways  of 
metabolism  in  the  rat.  goat,  and  hen  are 
the  same. 

7.  Metabolite  toxicology.  MetaboUsm 
of  trifloxystrobin  has  been  well 
characterized  in  plants,  soil,  and 
animals.  In  plants  and  soil, 
photolytically  induced  isomerization 
results  in  a  few  minor  metabolites  not 
seen  in  the  rat;  however,  most  of  the 
apphed  materials  remained  as  parent 
compoimd  as  shown  in  the  apple  and 
cucumber  studies.  All  quantitatively 
major  plant  and/or  soil  metabolites  were 
also  seen  in  the  rat.  The  toxicity  of  the 
major  acid  metabolite,  CGA-321113 
(formed  by  hydrolysis  of  the  methyl 
ester),  has  been  evaluated  in  cultured  rat 
hepatocytes  and  found  to  be  20  times 
less  cytologic  than  the  parent 
compound.  Additional  toxicity  studies 
were  conducted  for  several  minor 
metabolites  seen  uniquely  in  plants 
and/or  soil.  The  studies  indicate  that 
these  metabolites,  including  CGA- 
357261.  CGA-373466.  and  NOA- 
414412,  are  not  mutagenic  to  bacteria 
and  are  of  low  acute  toxicity  (LDso 
>2,000  mg/k^. 

In  conclusion,  the  metabolism  and 
toxicity  profiles  support  the  use  of  an 
analytical  enforcement  method  that 
accounts  for  parent  trifloxystrobin. 

8.  Endocrine  disruption.  CGA-279202 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  Developmental 
toxicity  studies  in  rats,  rabbits,  and 


reproduction  study  in  rats,  gave  no 
indication  that  CGA-279202  might  have 
any  effects  on  endocrine  function 
related  to  development  and 
reproduction.  The  subchronic  and 
clutjnic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Assessments 
were  conducted  to  evaluate  potential 
risks  due  to  chronic  and  acute  dietary 
exposure  of  the  U.S.  population  and 
selected  population  subgroups  to 
residues  of  trifloxystrobin.  lliese 
analyses  cover  all  registered  crops  plus 
the  crops  of  vegetable,  root,  except  sugar 
beet,  subgouplB.  except  radish;  and  the 
leafy  petiole  subgroup  4B. 

Tne  dietary  exposure  evaluation 
model  ((DEElvrM)  v.7.76  software)  was 
used  to  estimate  the  chronic  and  acute 
dietary  exposure.  This  software  uses  the 
food  consumption  data  from  the  United 
States  Department  of  Agriculture 
(USDA)  Continuing  Surveys  of  Food 
hitake  by  hidividuals  CSFII 1994-1998. 

EPA  established  an  acute  population 
adjusted  dose  (aPAD)  of  2.5  milligrams/ 
kilogram/day  (mg/kg/day)  for  acute 
dietary  risk  assessments  based  on  a 
NOAEL  of  250  milligrams/kilogram  of 
body  weight/day  fitim  a  rabbit 
developmental  toxicity  study  and  an 
uncertainty  factor  (UF)  of  100.  For 
chronic  dietary  analyses.  EPA 
established  a  chronic  population 
adjusted  dose  (cPAD)  of  0.038  based  on 
a  NOAEL  of  3.8  from  a  rat  reproductive 
toxicity  study  and  UF  of  100. 

Bayer  CropScience  believes  that 
results  from  the  acute  and  chronic 
dietary  exposure  analyses  described 
below  demonstrate  a  reasonable 
certainty  that  no  harm  to  the  overall 
U.S.  population  or  any  population 
subgroup  will  result  from  the  use  of 
trifloxystrobin  on  currently  registered 
uses  plus  the  pending  uses  on  vegetable 
root  crops,  except  sugar  beets. 
subgouplB.  except  radish;  and  the  leafy 
petiole  subgroup  4B. 

i.  Food.  Acute  and  chronic  dietary 
exposure  assessments  were  performed 
using  tolerance  values  for  all  crops  and 
assimung  100%  crop  treated.  Acute 
exposure,  expressed  at  the  95'*' 
percentile  of  exposure,  was  0.59%  of  the 
aPAD  for  females  13  to  50  years  old 
(only  population,  subgroup  of  concern). 
The  chronic  exposure  was  17.3%  cPAD 
for  the  totjd  U.S.  population  and  51.5% 
cPAD  for  the  most  sensitive  population, 
children  1  to  6  years  old. 

ii.  Drinking  water.  Using  DEEM 
software,  acute  and  chronic  drinking 
water  levels  of  concern  (DWLOC)  were 
calculated.  The  acute  DWLOC  was 


74.560  and  the  chronic  DWLOC  was 
1,100  for  the  total  U.S.  population  and 
184  for  the  most  sensitive  population 
subgroup,  children  1  to  6  years  old. 
These  values  are  above  the  estimated 
concentrations  of  trifloxystrobin  and  its 
metabolites  in  drinking  water  as 
published  in  the  Federal  Register  of 
May  22,  2002,  (67  FR  35915-35924) 
(FRL-7178-6).  Therefore,  Bayer 
CropScience  believe  that  there  is 
reasonable  certainty  that  exposure  from 
trifloxystrobin  will  not  result  in  harm  to 
the  adult  U.S.  population  or  infants  and 
children. 

2.  Non-dietaryexposure.  As 
published  in  the  Federal  Register  of 
May  22.  2002.  (67  FR  35915-35924) 
(FRL-7178-6).  EPA  calculated  post 
application  exposure  estimates  and  risk 
estimates  for  adults  and  children 
resulting  bom  the  use  of  trifloxystrobin 
on  turf  and  recreational  use  sites. 

The  margin  of  exposure  (MOE)  that 
resulted  were  above  100  and  all  risks 
were  considered  below  EPA's  level  of 
concern  (LOG). 

D.  Cumulative  Effects 

EPA  has  determined  that  unlike  other 
pesticides  for  which  EPA  has  followed 
a  cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
trifloxystrobin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  Therefore.  EPA  has 
not  assumed,  as  published  in  the 
Federal  Register  of  May  22,  2002.  (67 
FR  35915-35924)  (FRL-7178-6).  that 
trifloxystrobin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
information  supplied  under  aggregate 
exposure  described  above.  Bayer 
CropScience  believe  that  there  is 
reasonable  certainty  that  exposure  from 
trifloxystrobin  will  not  result  in  harm  to 
the  adult  U.S.  population. 

2.  Infants  and  children.  Based  on  the 
information  suppUed  under  aggregate 
exposure  described  above.  Bayer 
CropScience  believes  that  there  is 
reasonable  certainty  that  exposure  from 
trifloxystrobin  will  not  result  in  harm  to 
infants  and  children. 

F.  International  Tolerances 

There  are  no  codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  established  for  trifloxystrobin. 
[FR  Doc.  03-5193  Filed  3-4-03;  8:45  am) 
MixMO  CODE  asa»-60-s 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0051:  FRL-7294-3] 

Ammonium  TMoeulfata;  Notice  of 
Filing  ■  Pesticide  Petition  to  Establish 
•  Tolerance  for  a  Certain  Pesticide 
Cbemlcal  In  or  on  Food 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0051.  must  be 
received  on  or  before  April  4,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001 ;  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jimldepa.gov. 

SUPPtfMENTARY  INFORMATION: 
I.  General  Inibnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiu-al 
producer,  food  manufocturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111) 

•  Crop  production  (NAICS  112) 

•  Animal  production  (NAICS  311) 

•  Food  manufacturing,  and 
Pesticide  manufacturing  (NAICS  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
mis  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTMCR 
MFOftMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  (ID)  number  OPP-2003- 
0051.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  t^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materiab  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
focility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket 


Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  woik  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  pubUc 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  conunents  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiu  comment.  Please 
ensxire  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yova  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search"  and  then  key  in 
docket  ID  number  OPP-2003-0051.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0051.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiires  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  youi  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington,  . 
DC  20460-0001,  Attention:  Docket  ID^ 
number  OPP-20Q3-0051t 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0051. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  horns  of 
operation  as  identified  in  Unit  I.B.1. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  riot  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATKW  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoin 
comments: 

1.  Explain  yoiu  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3:  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu-  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sine  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by.EPA, 
be  sure  to  identify  the  docket  ID  number 


assigned  tothis  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subiecits 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated;  February  20,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  siunmary  of  the  petition  was 
prepared  by  Siemer  and  Associates  Inc., 
and  represents  the  view  of  the 
petitioner.  The  petition  summary 
annoimces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Siemer  and  Associates,  Inc. 

PP6F4789 

EPA  has  received  a  pesticide  petition 
(PP  6F4789)  from  Siemer  and 
Associates,  Inc.  on  behalf  of  National 
Chelating,  4672  West  Jennifer,  Suite 
103,  Fresno,  CA  93722,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 
requirements  for  a  tolerance  for 
ammonium  thiosulfate  when  used  for 
blossom  thiiming  on  apples. 

Pursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended,  Siemer  and 
Associates.  Inc.,  on  behalf  of  National 
Chelating  has  submitted  the  following 


10476 


Federal  Register / Vol.  68,  No.  43 / Wednesday.  March  5.  2003 /Notices 


Federal  Register / Vol.  68.  No.  43 / Wednesday.  March  5.  2003 /Notices 


10477 


summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Siemer  and  Associates.  Inc.,  and  EPA 
has  not  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
argimients  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

On  August  30, 1996  Siemer  and 
Associates  on  behalf  of  National 
Chelating  petitioned  EPA.  under 
pesticide  petition  6F4789,  for  a 
permanent  exemption  from  the 
requirements  of  a  tolerance  for 
ammonium  thiosulfate  on  apples. 

Section  408(b)(2)(A)  of  the  amended 
Federal  Food,  Drug,  and  Cosmetic  Act 
allows  the  EPA  to  establish  an 
exemption  from  the  requirements  for  a 
tolerance  only  if  the  Administrator 
determines  that  there  is  a  "reasonable 
certainty  that  no  harm  will  result  from 
the  aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information." 

The  available  information  indicates 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  various  types 
of  exposure.  Requests  for  waivers  from 
the  requirements  of  performing  studies 
for  known  chemistry  are  presented  and 
substantiated.  The  following  is  a 
summary  of  the  information  submitted 
to  EPA,  to  support  the  establishment, 
under  Section  408(b)(2)(D)  of  the 
amended  FFDCA.  of  a  tolerance  for 
ammonium  thiosulfate  on  apples. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of  ammonium 
thiosulfate  in  apple  is  adequately 
understood.  The  requirement  for  residue 
studies  was  waived  by  EPA  based  on  the 
knowledge  that  ammonium  thiosulfate 
has  been  used  as  a  soil  applied  and 
foliar  applied  fertilizer  for  many  years. 
Prior  experience  and  numerous 
publications  teach  that  ammoniimi 
thiosulfate  ionizes  when  placed  into 
water,  forming  an  ammonium  ion  and  a 
thiosulfate  ion  which  further  degrades 
to  form  elemental  sulfur  and  a  sulfete 
ion.  The  sulfur  is  further  oxidized  to 
form  a  sulfate  ion.  The  ammonium  and 
sulfate  ions  thus  formed  are  absorbed 
into  the  growing  plant  and  moved  into 
the  naturally  occurring  nitrogen  and 
sulfate  pools  that  occur  naturally  in 
growing  plants.  Once  applied  to  the 
plant,  without  isotope  identification,  it 
is  not  possible  to  separate  the 
ammonium  and  sulfate  ions  that  will 
occur  from  those  that  already  loecur  ■    ,  ■ , 
naturally  in  the  plant.  On  this  basis,  oi 


exemption  bom  the  requirements  of  a 
tolerance  is  justified.  There  is  no 
analytical  method  needed  since  there  is 
no  practical  way  to  separate  the 
ammonium  and  sulfate  ions  from  those 
that  naturally  occur. 

2.  Analytical  method.  The  need  for  an 
analytical  method  is  waived  on  the  basis 
that  there  is  no  need  for  analyzing  for 
the  component  of  ammonium  and 
sulfate  ion  applied  for  blossom  thinning 
purposes. 

3.  Magnitude  of  residues.  No  residues 
of  ammonium  thiosulfate  will  be 
identified  separately  from  those 
ammonium  and  sulfate  ions  natiirally 
occurring.  This  result  supports  the 
proposed  exemption  from  the 
requirements  for  a  tolerance. 

B.  Toxicological  Profile 

A  request  to  waive  the  battery  of 
mammalian  toxicity  studies  for 
ammonium  thiosulfate  is  based  on  and 
justified  by  the  following: 

1.  Acute  toxicity.  Based  on  EPA 
criteria,  ammonium  thiosulfate 
previously  registered  for  a  non-food  use 
as  an  ornamental  herbicide  has  been 
shown  to  be  relatively  non-toxic  and  has 
been  registered  for  non-food  use 
purposes  as  a  Category  III  herbicide. 
These  data  have  previously  been 
supplied  to  the  agency. 

2.  Genotoxicity.  A  request  for  a  waiver 
from  the  following  requirements  is 
made  on  the  basis  that  sodium 
thiosulfate  is  on  the  Food  and  Drug 
Administration's  Generally  Recognized 
as  Safe  (GRAS)  list  at  21  CFR  184.1807, 
and  ammonium  thiosulfate  is  already 
exempted  from  the  requirements  of  a 
tolerance  when  used  in  accordance  with 
good  agricultural  practices  as  inert  (or 
occasionally  active)  ingredients  in 
pesticide  formidations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest  (at  40  CFR 
180.1001(c)).  Ammoniiun  thiosulfate 
ionizes  to  form  anunonium  ion  and 
thiosulfate  ion  in  water  with  neither  of 
these  ions  being  mutagenic  or  genotoxic. 
On  that  basis  the  following  tests  are 
requested  to  be  waived. 

i.  Gene  Mutation  -  Ames. 

ii.  In  vitro  Structural  chromosomal 
aberration  assay. 

iii.  In  vitro  CHO/HGPRT  assay. 

iv.  In  vivo  micronucleus  aberration 
assay. 

3.  Reproductive  and  developmental 
toxicity.  A  request  for  waiving  the  data 
requirements  for  the  following  is  made 
on  the  basis  of  the  discussion  in 
paragraph  B.  above.  In  addition,  all  of 
the  tests  listed  below  rely  on  feeding  the 
test  substance,  to  animals  that  have 
acidic  stomachs.  Placing  ammoniiun 
thiosul&te  into-an  acadlcenviikinment 


will  caiise  near  instantaneous  ion 
formation  giving  rise  to  ammonium  and 
thiosulfate  ions,  which  ultimately 
breaks  down  to  elemental  sulfur  and 
sulfite.  These  sulfur  forms  will  be 
quickly  oxidized  under  acidic 
conditions  to  sulfate,  which  will  be 
incorporated  into  the  normal  sulfate 
pool  diat  exists  within  the  metabolic 
system  of  the  various  animal  test 
systems.  The  ammonium  ion  will  react 
with  the  acidic  component,  most  likely 
forming  ammonium  chloride  which  will 
be  metabolized  in  a  well  understood 
pathway  in  the  systems  of  the  various 
animal  test  systems.  The  new  moiety 
formed  in  this  acidic  medium  is  the 
sulfite  ion  which  also  is  well 
understood  and  is  quickly  oxidized  to 
sulfate.  The  FDA  instituted  studies  in 
1975  and  1985  on  the  GRAS  status  of 
sulfite  and,  as  a  result  of  these  studies, 
has  substantiated  the  GRAS  status 
except  for  a  few  individuals  that  might 
be  allergic  to  sulfite.  In  this  proposed 
usage,  however,  the  sulfite  will  not 
readi  the  possibly  allergic  people,  since 
the  sulfite  will  be  metabolized  to  sulfate 
in  the  plant  system  before  reaching  any 
sensitive  people  who  may  consume  the 
treated  tissue.  The  data  waivers 
requested  are  as  follows: 

i.  Teratology  in  rats. 

ii.  Teratology  in  rabbits. 

iii.  2-Generation  reproduction  in  rats. 

4.  Subchronic  toxicity.  The  data 
requirements  listed  below  are  requested 
to  be  waived  on  the  basis  illustrated 
above  at  paragraph  B.  3. 

i.  28-Day  dermal  in  rats. 

ii.  13-Week  oral  feeding  in  rats. 

iii.  90-Day  oral  feeding  in  dogs. 

5.  Chronic  toxicity.  The  data 
requirements  listed  below  are  requested 
to  be  waived  for  reasons  listed  above  at 
paragraph  B.  3. 

i.  1-Year  chronic  toxicity  in  dogs. 

ii.  18-month  chronic  toxicity  and 
carcinogenicity  in  mice. 

iii.  24-month  chronic  toxicity  and 
carcinogenicity  in  rats. 

6.  Animal  metabolism.  The 
metabolism  of  ammonium  thiosulfate  is 
well  understood  in  animals.  As  listed 
above,  this  substance  rapidly  ionizes  in 
the  acidic  portion  of  the  animal  gut, 
giving  rise  to  ammonium  ion  and  sulfate 
ion.  Both  of  these  substances  are 
required  and  occur  in  the  metaboUsm  of 
animals. 

7.  Metabolite  toxicology.  No 
toxicologically  significant  metabolites 
will  be  detected  in  plant  or  animal 
metabolism  studies  using  ammonium 
thiosulfate.  Therefore,  no  metabolites 
are  required  to  be  regulated. 

8.  Endocrine  e^ferts.  There  is  no  '•■ 
information  available  that  suggest  that 


ammonium  thiosulfate  would  be 
associated  with  endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i  Food.  There 
will  be  no  residues  of  ammonium 
thiosulfate  that  will  reach  any  portion  of 
the  U.S.  population  as  a  result  of  using 
ammonium  thiosulfate  as  a  blossom 
thinner  on  apples.  The  ammonium  and 
sulfate  ions  that  will  arise  vnU.  not  be 
different  from  the  naturally  occurring 
forms  of  the  ions,  whioh  exceed  by  far 
the  amount  that  will  be  applied  as  a 
result  of  the  use  of  the  ammonimn 
thiosvdfate. 

ii.  Drinking  water.  Ammonium  and 
sulfate  ions  that  arise  from  ammonium 
thiosulfate  use  will  add  no  additional 
burden  to  the  drinking  water.  The  end 
points  of  the  two  ions  formed  as  a  result 
of  ammonium  thiosulfate  use  will  both 
be  used  in  plant  nutrition.  The 
ammonium  form  of  nitrogen  resists 
leaching  by  binding  to  the  colloid 
fraction  in  the  soil  to  resist  groimd 
water  contamination.  The  amoimt  of 
sulfate  added  as  a  result  of  the  described 
use  will  add  an  imperceptible  amount  to 
the  sulfate  level  aheady  in  existence  in 
the  soil. 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  dietary  exposure 
to  ammoniiun  thiosulfate,  because 
dietary  exposiues  to  residues  on  food 
cannot  be  differentiated  from  those  that 
will  occur  naturally  in  food,  and 
exposure  through  drinking  water  is 
expected  to  be  insignificant. 

2.  Non-dietary  exposure.  There  is  no 
non-dietary  exposure  expected,  since 
any  ammoniiun  thiosulfate  finding  its 
way  onto  the  plants  or  around  any 
plants  will  be  absorbed  and  metabolized 
into  naturally  occurring  plant 
constituents. 

D.  Cumulative  Effects 

There  are  no  cumulative  effects 
expected  since  the  ammonium 
thiosulfate  metaboUtes  are  aU 
incorporated  into  natvnally  occmring 
constituents  found  in  all  plant  systems. 

E.  Safety  Determination 

1.  U.S.  population.  The  natural 
occurrence  of  the  metaboUtes  of  the 
anunoniimi  and  sulfate  ions  in  all  plants 
and  in  humans  is  the  basis  for  tfae~ 
Generally  Recognized  As  Safe 
characterization  of  the  thiosulfate  ion 
and  the  use  of  the  ammonium  ion  as  a 
component  in  nearly  all  fertilizers, 
supports  the  conclusion  that  there  is  a 
"reasonable  certainty  of  no  harm"  from 
aggregate  exposure  to  ammonium 
thiosulfate. 
^       2.  Infants  and  children.  No        » 
developmental,  reproductive  or 


fetotoxic  efiects  have  been  associated 
with  anunonium  thiosulfate  and  its  use 
as  a  fertilizer.  The  calculation  of  safety 
margins  with  respect  to  ammoniiun 
thiosulfate  is  unnecessary  since  the 
ammoniiun  and  sulfate  ions  that  will 
arise  from  the  use  of  ammonium 
thiosulfate  will  add  only  slightly  to  the 
already  naturally  occurring  nitrogen  and 
sulfur  pools  in  existence  in  various 
plants.  Since  there  will  be  no  residues 
of  toxicological  significance  resulting 
fix)m  ammonium  thiosulfate, 
calculations  of  safety  margins  are  not 
necessary  based  on  the  lack  of  any 
unnatural  residues. 

F.  International  Tolerances 

There  is  no  codex  maximum  residue 
level  established  for  ammonium 
thiosulfate  on  apple.  However, 
ammonium  thiosulfate  is  widely  used  as 
a  nutrient  in  many  parts  of  the  world. 
[FR  Doc.  03-5036  Filed  3-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0305;  FRL-7281-61 

Pesticides;  Final  Guidance  for 
Pesticide  Registrants  on  Labeling  of 
Pesticide  Products  Under  the  National 
Organic  Program 

agency:  Environmenfal  Protection 

Agency  (EPA). 

ACnON:  Notice  of  availability. 

SUMMARY:  The  Agency  is  announcing 
the  availability  of  a  pesticide 
registration  notice  (PR  Notice)  titled 
"Labeling  of  Pesticide  Products  Under 
the  National  Organic  Program."  This  PR 
Notice  was  issued  by  the  Agency  on 
January  31.  2003  and  is  identified  as  PR 
Notice  2003-1.  PR  Notices  are  issued  by 
the  Office  of  Pesticide  Programs  (OPP) 
to  inform  pesticide  registrants  and  other 
interested  persons  about  important 
policies,  procedures,  and  registration 
related  decisions,  and  serve  to  provide 
guidance  to  pesticide  registrants  and 
OPP  personnel.  This  particular  final  PR 
Notice  provides  guidance  to  the 
registrant  concerning  obtaining  EPA 
approval  of  pesticide  product  label 
language  indicating  that  all  ingredients 
(active  and  inert)  in  a  pesticide  product 
and  all  uses  of  that  pesticide  product 
meet  the  criteria  defined  in  the  National 
Organic  Program  Ride.  This  notice  is 
behig  issued  because  of  registrant 
requests  to  be  able  to  identify,  on 
pesticide  product  labeb.  pesticide 
products  that  are  allowable  under  the 
National  Oganic  Program. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Torla,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8098;  fax  number:  (703)  308- 
7026;  e-mail  address: 
torla .  robert@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  vfish  to  consider  including 
language  on  their  pesticide  labeling 
identifying  their  pesticide  product  as 
allowable  under  the  National  Organic 
Program.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  What  Guidance  Does  this  PR  Notice 
Provide? 

This  PR  Notice  provides  guidance  to 
the  registrant  concerning  how 
registrants  may  obtain  EPA  approval  of 
label  language  indicating  that  all 
ingredients  (active  and  inert)  in  a 
pesticide  product  and  all  uses  of  that 
prodiict  meet  the  criteria  defined  in  the 
National  Organic  Program  Rule  (7  CFR 
part  205).  This  nbtice  provides 
information  on: 

1.  The  conditions  which  must  be  met 
for  approval  of  the  label  language. 

2.  An  example  of  acceptable  label 
language. 

3.  Guidance  on  materials  to  be 
submitted  for  Agency  review. 

4.  Guidance  for  inserting  label 
language  on  pesticide  products 
exempted  from  FffRA  regulation  under 
40  CFR  152.25. 

m.  Do  PR  Notices  Contain  Binding 
Requirements? 

The  PR  Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel  and  decision  makers 
and  to  pesticide  registrants.  While  the 
requirements  in  the  statutes  and  Agency 
regiUations  are  binding  on  EPA  and  the 
applicants,  this  PR  Notice  is  not  binding 
on  either  EPA  or  pesticide  registrants, 
and  EPA  may  depart  from  the  guidance 
where  circumstances  warrant  and 
without  prior  notice.  Likewise,  pesticide 
registrants  may  assert  that  the  guidance 
is  not  appropriate  generally  or  not 
applic^e  to  a  specific  pesticide  or    , 
situaticm. 
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ly.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2002- 
0305.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  This  Docket  Facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  telephone  number 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  obtain 
an  electronic  copy  of  other  PR  Notices, 
both  final  and  draft,  at  http:// 
www.epa.gov/opppmsdl/PR_Notices. 

An  efectronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  \yhether  the 


docimient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IV.A.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  conunent 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  January  31.  2003. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  03-4775  Filed  3-4-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  03-510] 

Next  Meeting  of  ttie  North  American 
Numbering  Council 

agency:  Federal  Communications 

Commission. 

action:  Notice. 


SUMMARY:  On  February  28,  2003,  the 
Commission  released  a  public  notice 
announcing  the  March  19,  2003  meeting 
and  agenda  of  the  North  American 
Numbering  Council  (NANC).  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
meeting  and  its  agenda. 
DATE:  Wednesday,  March  19,  2003  9  am. 
ADDRESSES:  Telecommunications 
Access  Policy  Division,  Wireline 
Competition  Bureau,  Federal 
Conununications  Commission,  The 
Portals  II.  445  12th  Street,  SW.,  Suite  5- 
A420,  Washington.  DC  20554.  Requests 
to  make  an  oral  statement  or  provide 
written  comments  to  the  NANC  should 
be  sent  to  Deborah  Blue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue.  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-1466  or  dblue@fcc.gov.  The 
fax  number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
February  28.  2003. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Wednesday.  March 
19.  2003,  from  9  a.m.  until  5  p.m.  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission,  Portals 
n.  445  12th  Street,  SW,  Room  TW-C305, 
Washington,  DC.  "This  meeting  is  open 
to  members  of  the  general  public.  "The 
FCC  will  attempt  to  accommodate  as 
many  participants  as  possible.  The 
public  may  submit  written  statements  to 
the  NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral-statement  must  be 
received  two  business  days  before  the 
meeting. 

Proposed  Agenda — ^Wednesday,  March 
19,  2003,  9  am 

1.  Annoimcements  and  Recent  News 

2.  Approval  of  Minutes 
—Meeting  of  January  22,  2003 

3.  Report  of  the  North  American 

Numbering  Plan  Administrator 

(NANPA) 
— CO  Code  activity 
— NRUF  Update 
—Publishing  NPA  and  NANP  exhaust 

projections 
—Other  NANPA  activity 

4.  Report  of  National  Thousands  Block 

Pooling  Administrator 
— Activity  report 
— TreAd  of  pi^oblems  caused  by  intn^  , 

Service  Provider  porting  on  ^, .  :-;l,; 
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contaminated  number  blocks. 

5.  Report  of  Oversight  Working  Group 
— NANPA  Performance  Review 

— Review  of  Change  Orders      ^ 
— Review  of  PA  semi-annual 

forecasting  issue 
— ^Performance  Improvement  Plan 

6.  Report  of  3-Digit  DIG  IMG 

7.  Status  of  Industry  Numbering 

Conmiittee  activities 

8.  Report  of  the  Local  Nimiber 

Portability  Administration  (LNPA) 

Working  Group 
— Standard  for  service  providers 

requiring  multiple  LRNs 
— Wireless  Number  Portability 

Operations  (WNPO)  Subcommittee 

9.  Report  from  NBANC 

10.  Report  of  Cost  Recovery  Working 

Group 

11.  Briefing  on  ENUM  Developments 

12.  Conclude  discussion  of  VoIP  use  of 

numbers  (continued  from  January 
meeting) 

13.  Sununary  of  Action  Items 

14.  Steering  Committee 
—Table  of  NANC  Projects 

15.  Public  Conmients  and  Participation 

(5  minutes  per  speaker) 

16.  Other  Business 
Adjourn  no  later  than  5  p.m. 

Next  Meeting:  Tuesday,  May  13.  2003. 

Federal  Communications  Commission. 
Cheryl  L.  Callahan. 

Assistant  Chief,  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
[FR  Doc.  03-5151  Filed  3-4-03;  8:45  am] 
BILUNG  CODE  67ia-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Conunission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011539-009. 

Title:  Libra/Lykes/ML  Space  Charter 
and  Sailing  Agreement. 

Parties: 

Companhia  Libra  de  Navegacao 

Lykes  Lines  Limited,  LLC 

l^tM  Lines  Limited,  LLC 

Synopsis:  The  proposed  agreement 
amendment  expands  the  geographic 
scope  to  include  the  Atlantic  Coast  of 
Florida  and  Trinidad  and  Tobago. 


Agreement  No.:  011591-002. 
Title:  EUKOR/WWL  Space  Charter 
Agreement. 
Parties: 

EUKOR  Car  Carriers.  Lie. 
Wallenius  Wilhelmsen  Lines  AS 

Synopsis:  The  amendment  substitutes 
EUKOR  Car  Carriers  for  Hyundai 
Merchant  Marine  Co..  Ltd.  as  a  party  to 
the  agreement. 

Agreement  No.:  011841. 
Tif/e;  Lykes/Libra  Slot  Charter 
Agreement. 
Parties: 

Companhia  Libra  de  Navegacao 
Lykes  Lines  Limited,  LLC. 

.  Synopsis:  The  proposed  agreement 
would  authorize  Libra  to  take  space  on 
Lykes'  vessels  operating  between  the 
U.S.  and  Mexican  Gulf  Coasts  and  the 
Atlantic  Coast  of  Colombia. 

Agreement  No.:  011842. 

Title:  Crowley/Dole  Space  Charter  and 
Sailing  Agreement. 

Parties: 

Crowley  Liner  Services 

Dole  Ocean  Cargo  Express.  Inc. 

Synopsis:  The  agreement  authorizes 
the  parties  to  engage  in  reciprocal  vessel 
slot  chartering  in  the  trade  between  Port 
Everglades,  Florida,  and  Puerto  Limon, 
Costa  Rica.  The  parties  request 
expedited  review. 

Agreement  No.:  011843. 
Title:  LT/ZIM  Cross  Space  Charter 
and  Cooperative  Working  Agreement. 
Parties: 

Llbyd  Triestino  de  Navigazione  S.p.A. 
Zim  Israel  Navigation  Company  Ltd. 

Synopsis:  The  agreement  authorizes 
the  parties  to  exchange  space  on  their 
respective  services  in  the  trades 
between  the  U.S.  East  Coast  and  the 
Caribbean,  Central  America  and  the  Far 
East. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  28,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-5152  Filed  3-4-03;  8:45  am) 

BILUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
AcMvttiee:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwoiic 
Reduction  Act  of  1995. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.      - 
chapter  35),  the  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  ta  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  Board  hereby  gives  notice 
that  it  plans  to  submit  to  Uie  Office  of 
Management  and  Budget  (OMB)  on 
behalf  of  the  agencies  a  request  for 
review  of  the  information  collection 
described  below.  The  agencies  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

On  December  9,  2002,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Coimcil  (FFIEC).  requested  public 
comment  for  60  days  on  the  revision, 
without  extension,  of  the  ciurently 
approved  information  collection:  the     ^ 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
(FFIEC  002).  The  comment  period 
expired  February  7,  2003. 
DATES:  Comments  must  be  submitted  on 
or  before  April  4,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to  - 
the  agency  listed  below.  All  comments, 
which  should  refer  to  the  OMB  control 
number,  will  be  shared  among  the 
agencies.  Written  comments,  which 
should  refer  to  the  "Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks,  7100-0032," 
should  be  addressed  to  Ms.  Jeimifer  J. 
Johnson,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  20th  and    - 
C  Streets,  NW.,  Washington.  DC  20551. 
Due  to  temporary  disruptions  in  the 
Board's  mail  service,  commenters  are 
encouraged  to  submit  comments  by 
electronic  mail  to 

regs.comments@federalreserve.gov,  or 
fax  them  to  the  Office  of  the  Secretary 
at  (202)  452-3819  or  (202)  452-3102. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  security 
control  room  outside  those  hours.  Both 
the  mailroom  and  the  security  control 
room  are  accessible  bora  the  Eccles 
building  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and    • 
C  Street,  NW.  Conunents  may  be 
inspected  in  room  M— P-500  between  9 
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a.m.  and  5  p.m.  on  weekdays  pursuant 
to  sections  261.12  and  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
draft  copy  of  the  proposed  FFIEC  002 
reporting  form  may  be  obtained  at  the 
FFIEC's  Web  site  [http://www.ffiec.gov). 
A  copy  of  the  proposed  revisions  to  the 
collection  of  information  may  also  be 
requested  from  Cindy  Ayouch,  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collection  of  information: 

Report  Title:  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks. 

Form  Number  FFIEC  002. 

OMB  Number:  7 1 00-0032 . 

Frequency  of  Response:  Quarterly. 

Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 

Estimated  Numl>er  of  Respondents: 
295. 

Estimated  Total  Annual  Responses: 
1,180. 

Estimated  Time  per  Response:  22.50 
burden  hours. 

Estimated  Total  Annual  Burden: 
26,550  burden  hours. 

General  Description  of  Report 

This  information  collection  is 
mandatory:  12  U.S.C.  3105(b)(2), 
1817(a)(1)  and  (3),  and  3102(b).  Except 
for  select  sensitive  items,  this 
information  collection  is  not  given 
confidential  treatment  (5  U.S.C. 
552(b)(8)).  Small  businesses  (that  is, 
small  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 

Abstract 

On  a  quarterly  basis,  all  U.S.  branches 
and  agencies  of  foreign  banks  (U.S. 
branches)  are  required  to  file  detailed 
schedules  of  assets  and  liabilities  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedules.  This 
information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  policy 
and  other  public  policy  purposes.  The 
.  Federal  Reserve  System  collects  and 
processes  this  report  on  behalf  of  all 
three  agencies. 


Current  Actions 

The  agencies  did  not  receive  any 
comments  in  response  to  the  notice 
published  in  the  Federal  Register  on 
December  9,  2002  (67  FR  72951) 
requesting  public  comment  to  revise 
this  currently  approved  information 
collection. 

The  revisions  to  the  FFIEC  002 
summarized  below  have  been  approved 
by  the  FFIEC.  The  agencies  will 
implement  these  changes  as  of  the 
March  31,  2003,  reporting  date.  The 
revisions  will  improve  the  agencies' 
ability  to  analyze  the  risks  and  activities 
of  branches  and  agencies  and  achieve 
consistency  with  the  Reports  of 
Condition  and  Income  (Call  Report) 
(forms  FFIEC  031  and  041)  filed  by 
insured  commercial  banks  and  FDIC- 
supervised  savings  banks. 

Schedule  RAL— ^Assets  and  Liabilities 

1.  Splitting  item  l.c(2),  "Mortgage- 
backed  securities,"  into  separate  items 
l.c(2)a  "Issued  or  guaranteed  by  U.S. 
Government  agencies"  and  l.(c).2b 
"Other.  "  The  breakdown  will  provide 
information  on  the  composition  of 
mortgage-backed  securities  held  by 
branches  and  agencies,  which  will  enter 
into  the  derivation  of  weekly  bank 
credit  data  used  by  the  Board  for 
monetary  policy  purposes. 

2.  Splitting  item  l.d.,  "Federal  funds 
sold  and  securities  purchased  under 
agreements  to  resell"  into  separate  items 
l.d.(l),  "Federal  funds  sold, "  l.d.(l)a. 
"With  depository  institutions  in  the 
U.S.,"  l.d.(l)b,  "With  others,"  and 
l.d.(2),  "Securities  purchased  under 
agreements  to  resell,"  l.d.(2)a,  "With 
depository  institutions  in  the  U.S.," 
l.d.(2)b,  "With  others."  The  breakdown 
will  provide  greater  insight  into  the 
liquidity  of  branches  and  agencies. 
These  institutions  actively  participate 
knd  often  hold  large  positions  in  the 
federal  funds  and  repurchase  agreement 
market.  The  separation  will  also  achieve 
consistency  with  the  existing  Reports  of 
Condition  and  Income  (Call  Report) 
because  insured  commercial  banks  and 
FDIC-supervised  savings  banks 
currently  report  federal  funds  sold 
separately  from  securities  purchased 
under  agreements  to  resell. 

3.  Splitting  item  4.b.,  "Federal  funds 
purchased  and  securities  sold  under 
agreements  to  repurchase"  into  separate 
items  4.b.(l),  "Federal  funds 
purchased,"  4.b.(l)a,  "With  depository 
institutions  in  the  U.S.,"  4.b.(l)b.  "With 
others"  and  4.b.(2),  "Securities  sold 
under  agreements  to  repurchase," 
4.b.(2)a,  "With  depository  institutions 
in  the  U.S.,"  4.b.(2)b.  "With  others." 
The  rationale  for  this  change,  which 


deals  with  a  funding  source  for  branches 
and  agencies,  is  essentially  the  same  as 
the  justification  above  for  splitting 
"Federal  funds  sold  and  securities 
purchased  under  agreements  to  resell". 

4.  Splitting  item  l.f,  "Trading  Assets," 
into  separate  items  l.f(l),  "U.S. 
Treasury  and  Agency  Securities"  and 
1.^2),  "Other  trading  assets."  The 
breakdown  will  provide  information  on 
the  composition  of  the  trading  assets  of 
branches  and  agencies,  which  will  enter 
into  the  derivation  of  weekly  bank 
credit  data  used  by  the  Board  for 
monetary  policy  purposes.  On 
November  8,  2002,  the  agencies 
published  a  notice  soliciting  comments 
for  60  days  on  proposed  revisions  to  the 
Reports  of  Condition  and  Income  (Call 
Report)  (67  FR  68234).  The  notice 
includes  a  proposed  clarification  to  the 
"Trading  Account"  Glossary  entry  on 
when  loans  can  be  designated  as  trading 
assets.  Accordingly,  the  agencies  are 
proposing  the  same  clarification  for  the 
FFIEC  002  "Trading  Accoimt"  Glossary 
entry  to  achieve  consistency  with  the 
changes  to  the  Call  Report. 

Schedule  L — Derivatives  and  Off- 
Balance-Sheet  Items 

1.  Adding  Memoranda  items  l.a., 
"Gross  positive  fair  value,"  and  l.b., 
"Gross  negative  fair  value"  to 
Memoranda  item  1.,  "Notional  amount 
of  all  credit  derivatives  on  which  the 
reporting  branch  or  agency  is  the 
guarantor."  The  new  items  will  provide 
a  better  measure  of  credit  and  market 
risk,  particularly  for  branches  and 
agencies  with  large  positions  in  credit 
derivatives.  These  new  items  will  also 
achieve  consistency  with  the  existing 
Reports  of  Condition  and  Income  (Call 
Report)  filed  by  insured  commercial 
banks  and  FDIC-supervised  savings 
banks. 

2.  Adding  Memoranda  items  2. a., 
"Gross  positive  fair  value,"  and  2.b., 
"Gross  negative  fair  value"  to 
Memoranda  item  2.,  "Notional  amount 
of  all  credit  derivatives  on  which  the 
reporting  branch  or  agency  is  the 
beneficiary."  The  rationale  for  the 
change  is  the  same  as  the  justification 
above  for  adding  items  to  Memoranda 
item  1. 

Schedule  O — Other  Data  for  Deposit 
Insurance  Assessments 

Modifying  the  captions  for 
Memorandum  items  l.a.,  "Deposit 
accounts  of  $100,000  or  less,"  and  l.b., 
"Deposit  accounts  of  more  than 
$100,000,"  to  reflect  the  deposit 
insurance  limits  in  effect  on  the  report 
date  that  are  to  be  used  as  the  basis  for 
reporting  the  number  and  amount  of 
deposit  accounts  in  Memorandum  item 
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1.  Memorandum  item  1,  collects 
information  on  the  number  and  amount 
of  deposit  accounts  of  (9)  $100,000  or 
less  and  (b)  more  than  $100,000.  This 
information  provides  the  basis  for 
calculating  "simple  estimates"  of  the 
amount  of  insured  and  uninsured 
deposits.  The  captions  for  these 
memorandum  items  explicitly  refer  to 
$100,000,  which  is  the  current  deposit 
insurance  limit.  Giv^n  the  purpose  of 
these  memorandum  items,  the  dollar 
amount  cited  in  the  caption  will  be 
changed  if  the  deposit  insurance  limit 
were  to  change.  The  revision  will  ensure 
that  such  a  change  occurs  automatically 
as  a  function  of  the  deposit  insurance 
limit  in  effect  on  the  report  date. 

Schedule  S — Securitization  and  Asset 
Sale  Activities 

Splitting  item  2.b.,  "Standby  letters  of 
credit,  subordinated  securities,  and 
other  enhancements,"  into  two  items, 
one  for  securitization  credit 
enhancements  that  are  on-balance  sheet 
assets  and  another  for  other  credit 
enhancements.  This  will  be 
accomplished  by  adding  a  new  item 
2.C.,  "Standby  letters  of  credit  and  other 
enhancements,"  where  branches  and 
agencies  will  disclose  the  unused 
portion  of  standby  letters  of  credit  and 
the  maximum  contractual  amount  of 
recourse  or  other  credit  exposure  not  in 
the  form  of  an  on-balance  sheet  asset 
that  has  been  provided  or  retained  in 
connection  with  the  securitization 
structures  reported  in  item  1  of 
Schedule  S.  This  revision  will  enable 
the  agencies  to  better  understand  the 
types  of  credit  support  that  branches 
and  agencies  are  providing  to  their 
securitizations,  including  which  types 
are  typically  used  for  different  types  of 
securitized  loans.  The  revisions  will 
also  achieve  consistency  with  the 
changes  to  the  Reports  of  Condition  and 
Income  (Call  Report)  filed  by  insured 
commercid  banks  and  FDIC-supervised 
savings  banks. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  Board's  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  as  well  as  other 
relevant  aspects  of  the  information 
collection  requests.  Comments  are 
invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agencies'  functions, 


including  whether  the  information  has 
practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  27,  2003. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-5070  Filed  3-4-03;  8:45  am] 

BILLING  CODE  6210-01-P 


or  the  offices  of  the  Board  of  Governors 
not  later  than  March  19,  2003. 
A.  Federal  Reserve  Bank  of  SL  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Harrodsburg  First  Financial 
Bancorp,  Inc.,  Harrodsburg,  Kentucky; 
to  engage  de  novo  through  its 
subsidiary.  First  South  Credit  of 
Versailles,  Inc.,  Versailles,  Kentucky,  in 
consumer  finance  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  27.  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board.  •  "     , 

[FR  Doc.  03-5071  Filed  3-4-03;  8:45  am] 

aiLLMG  CODE  621 0-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonl>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  view?tn  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


[60Day-03-48] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice.        v 
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Proposed  Proiect 

Performance  Evaluation  Program  for 
Rapid  HIV  Testing— New— Public 
Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

To  support  our  mission  of  improving 
public  health  and  preventing  disease 
through  continuously  improving 
laboratory  practices,  the  Model 
Performance  Evaluation  Program 
(MPEP),  Division  of  Laboratory  Systems, 
Public  Health  Practice  Program  Office, 
Centers  for  Disease  Control  and 
Prevention  intends  to  provide  a  new 
HIV  rapid  testing  performance 
evaluation  program  (HIV  Rapid  Testing 
MPEP).  This  program  will  offer  external 
performance  evaluation  (PE)  for  rapid 
tests  such  as  the  OraQuick®  Rapid  HIV- 
1  Antibody  Test,  recently  approved  as  a 
waived  test  by  the  U.S.  Food  and  Drug 


Administration,  and  for  other  licensed 
tests  such  as  the  Abbott-Murex  SUDS® 
HIV-1  Test.  Participation  in  PE 
programs  is  expected  to  lead  to  . 
improved  HIV  testing  performance 
because  participants  have  the 
opportimity  to  identify  areas  for 
improvement  in  testing  practices.  This 
program  will  help  to  ensure  accurate 
testing  as  a  basis  for  development  of 
HIV  prevention  and  intervention 
strategies. 

This  external  quality  assessment 
program  will  be  made  available  at  no 
cost  (for  receipt  of  sample  panels)  to 
sites  performing  rapid  testing  for  HIV 
antibodies.  This  program  will  offer 
laboratories/testing  sites  an  opportimity 
for: 

(1)  Assvu-ing  that  the  laboratories/ 
testing  sites  are  providing  acciu-ate  tests 
through  external  quality  assessment. 


(2)  Improving  testing  quality  through 
self-evaluation  in  a  non-regulatory 
environment. 

(3)  Testing  well  characterized  samples 
from  a  source  outside  the  test  kit 
manufacturer. 

(4)  Discovering  potential  testing 
problems  so  that  laboratories/testing 
sites  can  adjust  procedures  to  eliminate 
them. 

(5)  Comparing  in(j^vidual  laboratory/ 
testing  site  results  to  others  at  a  national 
and  international  level,  and  consulting 
with  CDC  staff  to  discuss  testing  issues. 

Participants  in  the  MPEP  HIV  Rapid 
Testing  program  will  be  required  to 
complete  a  laboratory  practices 
questionnaire  survey  annually.  In 
addition,  participants  will  be  required 
to  submit  results  twice/year  after  testing 
mailed  performance  evaluation  samples. 
The  estimated  annualized  cost  to 
respondents  is  $2,625.00. 


Forms 


Number  of 
respondents 


Frequency 

of 
responses 


Average 

burden/ 

response 

(in  hours) 


Total 

burden 
(in  fKHjrs) 


HIV  Rapid  Testing  Questionnaire  .. 
HIV  Rapid  Testing  Results  Booklet 

Total  


300' 
300 


15/60 
10/60 


75 
100 


175 


Dated:  February  27.  2003.  , 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-5120  Filed  3-4-03;  8:45  am) 
BiLUNO  cooe  416a-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

> 

Dermatologic  and  Ophthalmic  Drugs 
Advisoiy  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  March  17,  2003,  from  8  a.m.  to 
5:30  p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Kimberly  Littleton 
Topper,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-7001,  e- 
mail:  topperk@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12534. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  21—414, 
VITKASE  (hyaluronidase  for  intravitreal 
injection),  ISTA  Pharmaceuticals,  for 
the  treatment  of  vitreous  hemorrhage. 
The  background  material  for  this 
meeting  will  be  posted  on  the  Internet 
when  available  or  1  working  day  before 
the  meeting  at  http://www.fda.ohrms/ 
dockets/ac/menu.htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  conunittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  10,  2003.  Oral 
presentations  from  the  public  will  be 


scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  10,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Littieton  Topper  at  least  7  days  in 
advance  of  the  meeting. 

FDA  regrets  that  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 
March  17,  2003,  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  this  issue 
to  pubUc  discussion  and  qualified 
members  of  the  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee 
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were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  26,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-5074  Filed  3-4-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dietary  Supplement  Subcommittee  of 
the  Food  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dietary 
Supplement  Subcommittee  of  the  Food 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  25,  2003,  from  8  a.m.  to 
5  p.m. 

Location:  Holiday  Inn  (Ballrooms  A 
and  B),  10000  Baltimore  Ave.,  College 
Park,  MD,  301-345-6700. 

Contact  Person:  Constance  J.  Hardy, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-811),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-1433.  or  FDA  Advisory  Committee 
Information  Line,  1-600-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  10564.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  To  be  a  dietary  supplement 
as  defined  in  section  201  (£f)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(ff)).  a  product 
must  contain  at  least  one  "dietary 
ingredient."  Section  201(£fKl)  of  the  act 
lists  those  substances  that  are 
considered  "dietary  ingredients." 
Among  «lher  thipgs,,  the. term  I'dietaiy  , 
ingredient"  includes  a  inetaboUte  of  any 


other  dietary  ingredient  defined  in 
section  201(ff)(l)  of  the  act.  The  statute 
is  ambiguous,  however,  as  to  what 
substances  are,  or  are  not,  metabolites  of 
other  substances.  The  practical  result  of 
this  ambiguity  is  that  it  is  often  difGcidt 
to  determine  whether  a  particidar 
substance  meets  the  dietary  ingredient 
definition  and,  therefore,  whether 
products  containing  the  substance  can 
be  marketed  as  dietary  supplements. 
The  purpose  of  this  meeting  is  to 
explore  whether  there  are  recognized 
scientific  principles  that  would 
facilitate  reaching  a  conclusion  as  to 
whether  a  particular  substance  is  a 
"metabolite"  of  another  substance  that 
is  a  "dietary  ingredient"  defined  in  the 
act  and,  therefore,  is  itself  a  dietary 
ingredient  within  the  scope  of  section 
201(ff)(l)  of  the  act.  The  background 
material  for  this  meeting  will  be  posted 
on  the  Internet  when  available  or  1- 
working  day  before  the  meeting  at  http:/ 
/www.cfsan.fda.gov/~frd/ vidtel.html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  17,  2003.  Oral 
presentations  from  the  pubUc  will  be 
scheduled  on  March  25,  2003,  between 
approximately  11  a.m.  and  3  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  March  20,  2003. 
and  submit  a  brief  statement  of  the 
geneial  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
conunittee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outiets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Constance  J. 
Hardy  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  27,  2003.  ■ 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  03-51973  Filed  3r4-03^  8:45  am] 

BILLIN6  COqe  41«HiV«        .  ..■H  >.,'     ■        ■ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

actkw:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  pubUc  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  18,  2003,  from  10:30  a.m. 
to  12:45  p.m. 

Location:  Food  and  Drug 
Administration,  5515  Security  Lane, 
conference  room  A  on  the  11th  floor, 
suite  1113,  Rockville,  MD.  This  meeting 
will  be  held  by  a  telephone  conference 
call.  The  public  is  welcome  to  attend 
the  open  portion  of  the  meeting  at  the 
location  in  the  first  sentence  of  this 
paragraph.  A  speaker  phone  will  be 
provided  at  the  specified  location. 

Contact  Person:  Jody  G.  Sachs  or 
Denise  H.  Royster,  Food  and  Drug  » 

Administration,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71). 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  review 
and  discuss  the  selection  of  strains  to  be 
included  in  the  influenza  virus  vaccine 
for  the  2003-2004  season. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  conunittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  12,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  to  12:30  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shoiUd  notify  the  contact 
person  before  March  12,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to.  present,  the  nanes  and 
addresses  of  proposed  participants,  and 
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an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jody  G. 
Sachs  or  Denise  H.  Royster  at  least  7 
days  in  advance  of  the  meeting. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  18,  2003,  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
this  issue  to  pubUc  discussion  and 
qualiHed  members  of  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  were  available  at  this  time, 
the  Conmiissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  26,  2003. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 
Planning. 

(PR  Doc.  03-5075  Filed  3-4-03;  8:45  am]       ' 

BH.LINO  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-<4491-N-10] 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Sallshan  Revitallzation  Project, 
City  of  Tacoma,  WA 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conmnmity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  intent. 

SUMMARY:  HUD  gives  notice  to  the 
public,  agencies,  and  hidian  tribes  that 
the  City  of  Tacoma,  WA  acting  tmder  its 
authority  as  the  Responsible  Entity  for 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  in 
accordance  with  24  CFR  58.4,  and 
jointly  the  City  of  Tacoma  and  Tacoma 
Housing  Authority  (THA)  acting  under 
their  authority  as  lead  agencies  in 
accordance  with  the  State 
Environmental  Policy  Act  (SEP A) 
(Revised  Code  of  Washington  (RCW) 


43.21)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  redevelopment  of  the  Salishan 
housing  project.  This  notice  is  given  in 
accordance  with  the  Council  on 
Enviroimiental  Quality  regulations  [40 
CFR  parts  1500-1508). 

Lead  Agencies:  The  EIS  will  be 
prepared  as  a  joint  NEPA  and 
Washington  State  SEPA  document 
intended  to  satisfy  the  requirements  of 
both  federal  and  state  environmental 
statutes.  In  accordance  with  specific 
statutory  authority  and  HUD's 
regulations  under  24  CFR  part  58 
(Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Enviroimiental 
Responsibilities),  HUD  has  authorized 
the  City  of  Tacoma  to  assume  authority 
as  the  NEPA  Responsible  Entity.  The 
City  of  Tacoma  is  also  the  SEPA  lead 
agency  and  has  agreed  to  share  lead 
agency  status  with  THA  with  the  City  as 
nominal  lead  as  allowed  under 
Washington  Administrative  Code  197- 
11-944.  Federal  agencies  with 
jurisdiction  by  law,  special  expertise,  or 
other  special  interest  should  report  their 
interests  and  indicate  their  willingness 
to  participate  in  the  EIS  process  as  a 
"Cooperating  Agency." 
ADDRESSES:  Notice  of  intent  to  prepare 
an  EIS  is  hereby  given  and  all  interested 
federal,  state,  and  local  agencies,  Indian 
tribes,  groups,  and  the  public  are  invited 
to  comment  on  the  scope  of  the  EIS. 
Conunents  relating  to  the  scope  of  the 
EIS  are  reqiiested  and  will  be  accepted 
by  the  contact  person  listed  below  for  a 
period  of  30  days  following  issuance  of 
this  notice.  Parties  interested  in 
receiving  futiue  notices  to  comment  on 
the  published  Draft  EIS  should  also 
notify  the  contact  person  within  the  30- 
day  time  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karie  Hayashi,  Land  Use  Administration 
Planner,  City  of  Tacoma,  747  Market 
Street,  Tacoma,  Washington,  98404; 
Phone  (253)  591-5387,  Fax:  (253)  591- 
5433;  e-mail: 
khayashi@cityoftacoma.org. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Salishan  Public  Housing 
Development  (Salishan)  was  originally 
constructed  in  1942  as  war  time 
temporary  housing  on  147.7  acres  on  the 
east  side  of  Tacoma.  Located  in  what  is 
known  as  the  East  Side  neighborhood, 
Salishan  is  bordered  on  the  west  by 
Portland  Avenue  and  on  the  east  by 
Swan  Creek.  In  2000,  THA  submitted  a 
successful  HOPE  VI  grant  application 
for  the  redevelopment  of  Salishan.  The 
amounttsfthe  HOPE  VI  grant  awarded 
in  connection  with  the  Salishan 


revitallzation  project  was  $35  million. 
Under  the  proposed  Revitallzation  Plan, 
all  of  the  units  will  be  demolished  and 
Salishan  vnll  be  redeveloped  into  a 
community  of  approximately  1 ,200 
units.  The  project  will  require 
temporary  and  permanent  relocation  of 
all  existing  residents.  The  new  unit  mix 
will  incorporate  low-income,  affordable, 
and  market  rate  housing  with  single- 
and  multi-family  dwellings,  and  senisr 
and  special  needs  housing.  The 
redevelopment  project  vtrill  also  include 
a  mixtiue  of  conmiercial  uses  and 
improvements  to  community  facilities 
such  as  expanding  the  existing  health 
clinic,  day  care,  family  investment 
center,  and  gymnasium.  There  are 
currently  837  housing  imits,  in  which 
approximately  810  families  reside. 

Alternatives  to  be  considered  in  the 
EIS  include  a  no  action  alternative  and 
a  range  of  development  alternatives 
from  1,100  units  to  1,400  units.  An 
additional  option  that  will  be 
considered  as  part  of  the  two 
development  alternatives  will  be  a 
potential  land  swap  with  Metro  Parks. 
Metro  Parks  is  proposing  to  develop  a 
portion  of  their  property  and  the  land 
they  get  from  THA  for  active  and 
passive  recreation  uses.  THA  will 
develop  the  land  from  Metro  Parks  for 
housing  or  other  community  facilities. 

B.  Need  for  the  EIS 

This  proposal  may  constitute  an 
action  with  potentially  significant 
impact  on  the  himian  environment  and 
significant  adverse  impacts  on  the 
environment.  Therefore  the  lead 
agencies  have  elected  to  prepare  an  EIS 
pursuant  to  24  CFR  58.37  and  RCW 
43.21.030(2)(c).  Respondents  may 
comment  on  EIS  alternatives,  probable 
significant  adverse  impacts,  mitigation 
measures,  and  licenses  or  other 
approvals  that  may  be  required. 
Responses  to  this  notice  will  be  used  to: 
(1)  Determine  significant  enviroimiental 
issues,  (2)  assist  in  developing  the  range 
of  alternatives  to  be  considered,  and  (3) 
identify  interested  parties  who  would 
like  to  participate  in  the  EIS  process. 

C  Scoping 

A  public  scoping  meeting  is 
scheduled  to  occur  on  March  19,  2003 
from  4  p.m.  to  8  p.m.  (childcare  and 
language  translation  services  will  be 
available  at  the  meeting).  The  EIS 
scoping  meeting  will  provide  an 
opportunity  for  the  public  to  leam  more 
about  the  project  and  provide  input  on 
the  scope  of  the  EIS.  The  public  scoping 
meeting  will  be  held  at  the  following 
location:  Tacoma  Housing  Authority, 
Salishan  Meeting  Rooms.  1724  E.  44th 
Street,  Tacoma,  Washington  98404. 
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D.  EIS  Issues 


The  lead  agencies  have  identified  the 
follovnng  areas  for  potential  discussion 
in  the  EIS:  geology  and  soils,  air  qualij 
water  resources,  vegetation  and 
wetlands,  fish  and  wildlife,  threatenc 
and  endangered  species,  hazardous 
materials,  noise,  land  use,  housing, 
displacement,  and  relocation,  social  and 
economic  (including  environmental 
justice),  historic  resources,  cultural  and 
archaeological  resources,  recreation, 
visual  resources  and  aesthetics, 
transportation,  public  services,  and 
utilities. 

Questions  may  be  directed  to  the 
individual  named  in  this  notice  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  February  28,  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  03-5254  Filed  3-4-03;  8:45  am] 
BMJJNG  CODE  4aio-a»-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Hnal 
Southwestern  Willow  Rycatcher 
Recovery  Plan 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  of  the 
Final  Recovery  Plan  for  the 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus).  The 
breeding  range  of  this  bird  includes 
southern  California,  southern  Nevada, 
southern  Utah,  Arizona,  New  Mexico, 
western  Texas,  southwestern  Colorado, 
and  possibly  extreme  northern  portions 
of  the  Mexican  states  of  Baja,  California 
del  Norte,  Sonora,  and  Chihuahua. 
Within  this  region,  the  species  breeds  in 
dense  riparian  tree  and  shrub 
communities  associated  with  rivers, 
swamps,  and  other  weUands  including 
lakes  [e.g.,  reservoirs).  Most  of  these 
habitats  are  classified  as  forested 
wetlands  or  scrub-shrub  wedands. 
ADDRESSES:  Persons  wrishing  to  obtain  a 
copy  of  the  Recovery  Plan  may  contact 
Greg  Beatty,  Arizona  Ecological  Services 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  2321  West  Royal  Pahn  Road, 
Suite  103,  Phoenix,  Arizona,  85021- 
4951(602/242-0210x247, 
Gng±S^tty®fws,gov^  TIJ^PlaDisabo 
available  ^t/itt/:>i^Aiftebha«*:/ws.gov.     ■ 


FOR  FURTHER  MFORMATION  CONTACT:  Greg 
Beatty  (see  ADDRESSES). 
SUPPLEMENTARY  ilFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service 
prepares  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particidar  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  On  June  6,  2001,  the 
Service  published  in  the  Federal 
Register  an  announcement  of  the 
availability  for  public  review  of  the  draft 
Recovery  Plan  for  the  southwestern 
willow  flycatcher.  Public  comments 
were  accepted  through  October  4,  2001. 
The  comment  period  was  subsequently 
reopened  on  October  10,  2001,  for  a 
period  of  60  days  extending  through 
December  10,  2001.  Seventy-eight  letters 
of  comment  were  received  during  the 
two  comment  periods.  The  draft 
Recovery  Plan  was  revised  and  finalized 
based  on  this  input. 

The  Southwestern  Willow  Flycatcher 
Recovery  Plan  describes  the  status, 
current  management,  recovery 
objectives  and  criteria,  and  specific 
actions  needed  to  reclassify  the 
southwestern  willow  flycatcher  from 
endangered  to  threatened,  and  to 
ultimately  delist  it.  The  Recovery  Plan 
was  developed  by  a  Technical  Subgroup 
comprised  of  14  technical  specialists, 
and  geographically-based  teams  of 
stakeholders  (Implementation 
Subgroups),  which  include 
representatives  of  Native  American 
Tribes,  State  and  local  governments, 
ranchers,  private  land  owners  and 
managers,  agency  representatives,  and 

othws. 

The  southwestern  willow  flycatcher  is 
known  to  currently  breed  in  dense 
riparian  v^^ation  in  southern 
Catif omia,'  sbuthem  NTavada,  Southon 
Utah,  Ariaoiiai  New  Mexioog  and 


southwestern  Colorado.  Although 
extreme  northwestern  Mexico  and 
western  Texas  are  considered  part  of  its 
breeding  range,  no  nesting  birds  are 
presently  knovtm  to  occur  in  these  areas. 
The  dense  riparian  vegetation  that  is 
needed  for  breeding  was  historically 
rare  and  sparsely  distributed,  and  is 
now  more  rare.  Destruction  and 
modification  of  riparian  habitats  have 
been  caused  mainly  by:  Reduction  or 
elimination  of  surface  and  subsurface 
water  due  to  diversion  and  groxmdwater 
pumping;  changes  in  flood  and  fire 
regimes  due  to  dams  and  stream 
channelization;  clearing  and  controlling 
vegetation;  livestock  overgrazing; 
changes  in  water  and  soil  chemistry  due 
to  disruption  of  natural  hydrologic 
cycles;  and  establishment  of  non-native 
plants.  Concurrent  with  habitat  loss 
have  been  increases  in  brood  parasitism 
by  the  brown-headed  cowbird 
[Molothrus  ater)  and  the  presence  of 
nest  predation  which  inhibits 
reproductive  success  and  further 
reduces  population  levels.  Actions 
needed  to  recover  the  southwestern 
willow  flycatcher  are  those  that  would 
increase  and  improve  breeding  habitat 
by  restoring  and/or  re-creating  natural 
physical  and  biotic  processes  that 
influence  riparian  ecosystems,  and 
reducing  other  stresses  on  the 
flycatcher.  Specific  actions  include: 
Changing  management  of  surface  and 
groundwater  where  feasible;  restoring 
flood  cycles;  reducing  impacts  of 
domestic  livestock,  wild  burros,  and 
native  ungulates;  improving 
metapopulation  stability;  securing  long- 
term  protection  of  breeding  habitat; 
managing  exotic  plant  species;  reducing 
brood  parasitism  by  brown-headed 
cowbirds;  and  conducting  research  to 
refine  management  practices  and 
knowledge  of  ecology.  The  Recovery 
Plan  was  finalized  based  on  comments 
received  during  meetings  with  the 
Implementation  Subgroups,  as  well  as 
comments  received  from  the  public. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  "1533(f). 

E)ated:  September  19.  2002. 
David  A.  Yazzie, 
Acting  Regional  Director. 
[FR  Doc.  03-5124  Filed  3-4-03:  8:45  am] 
BMJJNG  CODE  4310-S»-P 
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DEPARTMENT  OP  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  for  Part  13, 
Tribal  Reassumptlon  of  Jurisdiction 
Over  Child  Custody  Proceedings 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  submission  to  Office 

of  Management  and  Budget. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Bureau  of 
Indian  Affairs  is  seeking  to  extend 
clearance  for  an  information  collection 
request.  The  information  collection, 
Tribal  Reassumption  of  Jurisdiction  over 
Child  Custody  Proceedings,  is  cleared 
under  0MB  Control  Number  1076-0112. 
Interested  parties  are  invited  to 
comment  on  this  collection. 
DATES:  Submit  comments  on  or  before 
April  4,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street  NW.,  Washington,  DC  20503. 
Send  a  copy  of  your  comments  to  Larry 
Blair,  Bureau  of  Indian  Affairs,  Office  of 
Tribal  Services,  Division  of  Social 
Services,  1951  Constitution  Avenue, 
NW.,  MS  320-SIB,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  persons  may  obtain  copies  of 
the  information  collection  requests 
without  charge  by  contacting  Mr.  Larry 
Blair,  (202)  513-7621,  Facsimile  number 
(202) 208-2648. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Department  has  issued 
regulations  prescribing  procedures  by 
which  an  Indian  tribe  may  reassiune 
jurisdiction  over  Indian  child 
proceedings  when  a  state  asserts  any 
jurisdiction.  Tribes  have  the  right  to 
pursue  this  alternative  because  this 
action  is  authorized  by  the  Indian  Child 
Welfare  Act,  Pub.  L.  95-608,  92  Stat. 
3069,  25  U.S.C.  1918,  and  is 
incorporated  in  25  CFR  13.11.  A  60-day 
notice  for  public  comments  was 
published  on  December  12,  2002  (67  FR 
76413  ).  There  were  no  comments 
received. 

n.  Request  for  Comments 

The  Department  invites  comments  on: 
(1 )  Whether  the  collection  of 
information  is  necessary  for  thB.pro{)er 
performance  of  the  functions  of  the 


Bureau,  including' whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and, 

(4)  Ways  to  minimize  the  biu-den  of 
the  information  collection  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  collection 
techniques  or  forms  of  information 
technology. 

Please  note,  any  comments,  names 
and  addresses  concerning  this 
submission  are  available  for  public 
review  during  regular  business  hours  (8 
a.m.  to  4:30  p.m).  If  you  wish  your  name 
and  address  withheld  from  public 
review,  you  must  state  this  prominently 
at  the  be^nning  of  your  comment.  We 
will  honor  your  request  to  the  extent 
allowable  by  law.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

OMB  is  required  to  make  a  decision 
concerning  this  information  collection 
request  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
will  receive  the  best  consideration  by 
OMB  if  it  is  submitted  early  during  this 
comment  period. 

m.  Data 

Type  o/ act/on;  Renewal. 

Title  of  the  Information  Collection: 
Tribal  Reassumption  of  Jurisdiction 
Over  Child  Custody  Proceedings. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  will  ensure  that  the 
provisions  of  Pub.  L.  95-608  are  met. 

Affected  Entities:  Federally 
recognized  tribes  who  submit  tribal 
reassumption  petitions  for  review  and 
approval  by  the  Secretary  of  the  Interior. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Annual 
Responses:  2. 

Estimated  Time  Per  Application:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  16  hoius. 

Dated:  February  26,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-^079, Fi^pd  3-4-03kB:4S  a^nj,, , 
BiLUNO  cooe  ;nt9-4J-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisttions;  Ponca  Tribe  of 
Nebraska 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  final  agency 

determination  to  take  land  into  trust 

under  25  CFR  Part  151. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
3  acres,  more  or  less,  of  land  into  trust 
for  the  Ponca  Tribe  of  Nebraska  on 
December  20,  2002.  This  notice  is 
published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  Departmental  Manual  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Skibine,  Office  of  Indian  Gaming 
Management,  Bureau  of  Indian  Affairs, 
MS-4543  MTB,  1849  C  Street,  NW., 
Washington,  DC  20240;  Telephone  (202) 
219-4066. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  comply  with  the 
requirement  of  25  CFR  part  151. 12(b) 
that  notice  be  given  to  the  public  of  the 
Secretary's  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signatory 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  30-day  waiting  period  in 
25  CFR  part  151.12(b)  is  to  afford 
interested  parties  the  opportunity  to 
seek  judicial  review  of  final 
administrative  decisions  to  take  land  in 
trust  for  Indian  tribes  and  individual 
Indians  before  transfer  of  title  to  the 
property  occurs.  On  December  20,  2002, 
the  Assistant  Secretary — Indian  Affairs 
decided  to  accept  approximately  3 
acres,  more  or  less,  of  land  into  trust  for 
the  Ponca  Tribe  of  Nebraska  under  the 
authority  of  the  Indian  Reorganization 
Act  of  1934,  25  U.S.C.  465.  The  Ponca 
Tribe  was  legislatively  terminated  in 
1962  pursuant  to  the  Ponca  Termination 
Act,  Public  Law  87-629,  25  U.S.C.  971- 
980.  Pursuant  to  Public  Law  101-484, 
25  U.S.C.  983-983(h),  dated  October  31, 
1990  the  Tribe  was  restored  to  federal 
recognition.  In  a  memorandum  dated 
November  22,  2002,  the  Associate 
Solicitor,  Division  of  Indian  Affairs, 
concluded  that  the  prohibition  on 
gaming  on  after-acquired  trust  lands 
contained  in  Section  20  of  IGRA,  25 
U.S.C.  2719,  does  not  apply  in  this  case 
because  the  Ponca  Tribe  is  a  restored 
tribe  within  the  meaning  of  25  U.S.C. 
2719(b)(l)(B)(iii),  and  the  acquisition  of 
land  in  Knox  County  qualifies  as  "the 
restoration  ofilands":f<M-  an  Indian  tribe 
that  is  restored  to  Federal  recognition 
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for  purposes  oi  25  U.S.C. 
2719(b)(l)(B)(iii)  because  it  is  located 
within  Knox  County,  and  the  Ponca 
Tribe  Restoration  Act  mandates  that  the 
Secretary  acquire  land  for  the  Ponca 
Trib^  in  Knox  County. 

The  legal  description  of  the  property 
is  as  follows: 

A  tract  of  land  lying  wholly  in  Out  Lot  G, 
Park  Addition  to  the  Village  of  Crofton.  Knox 
County,  Nebraska,  more  particularly 
described  as  follows:  Commencing  at  a  point 
150.0  feet  West  of  the  Northeast  comer  of 
said  Out  Lot  G;  thence  West,  along  the  North 
line  of  said  Out  Log  G,  166.0  feet;  thence 
South  132.8  feet;  thence  East  70.7  feet;  thence 
South  42.2  feet;  thence  East  95.3  feet;  thence 
North  1750.0  feet  to  the  point  of  beginning. 

The  property  consists  of 
approximately  3  acres  located  in  Knox 
Coimty,  Nebraska. 

Dated:  December  20,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  03-5062  Filed  3-4-03;  8:45  am] 
BIUMQ  CODE  431(MN-M 


DEPARTMEffT  OF  JUSTICE 

Civil  Rights  DWIslon 

Office  of  Special  Counsel  for 
Immigration  ftolaled  Unfair 
Employment  Practices;  Immigration 
Relaled  Employment  Discrimination 
Public  Education  Grants 

AGENCY:  Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Emplojrment  Practices,  Civil  Rights 
Division,  U.S.  Department  of  Justice. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 


SUMMARY:  The  Office  of  Special  Counsel* 
for  Immigration  Related  Un&ir 
Employment  Practices  (OSC)  announces 
the  availabiUty  of  funds  for  grants  to 
conduct  public  education  programs 
about  the  rights  afforded  potential 
victims  of  employment  discrimination 
and  the  responsibilities  of  employers 
under  the  antidiscrimination  provisions 
of  the  Immigration  and  Nationality  Act 
(INA),  8  U.S.C.  1324b. 

It  is  anticipated  that  a  niunber  of 
grants  will  be  competitively  awarded  to 
applicants  who  can  demonstrate  a 
capacity  to  design  and  successfully 
implement  public  education  campaigns 
to  combat  immigration  related  unfair 
employment  discrimination.  Grants  wrill 
range  in  size  firom  $40,000  to  $100,000. 

OSC  will  accept  proposals  from 
^plicants  who  have  access  to  potential 
victims  of  discrimination  or  whose 
experience  qualified  them  to  educate 
workers,  employers  and  the  general 


public  about  the  antidiscrimination 
provisions  of  the  INA.  OSC  welcomes 
proposals  from  diverse  nonprofit 
organizations  such  as  local,  regional  or 
national  ethnic  and  immigrants  rights 
advocacy  organizations,  labor 
organizations,  trade  associations, 
industry  groups,  professional 
organizations,  or  other  nonprofit 
entities,  including  state  and  local 
government  agencies,  providing 
information  services  to  potential  victims 
of  discrimination  and/ or  employers. 

Application  Due  Date:  April  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lilia 
Iraizarry,  Office  of  Special  Coimsel  for 
Inunigration  Related  Unfair 
Employment  Practices,  950 
Pennsylvania  Ave.,  Washington,  DC 
20530.  Tel.  (202)  616-5594,  or  (202) 
616-5525  (TDD  for  the  hearing 
impaired).  OSC's  e-mail  address  is: 
osccrtQusdoj.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  of 
the  Civil  Rights  Division  of  the 
Department  of  Justice  announces  the 
availability  of  funds  to  conduct  cost- 
efiiective  public  education  programs 
concerning  the  antidiscrimination 
provisions  of  INA.  Fimds  will  be 
awarded  to  selected  applicants  who 
propose  cost-effectiip*  ways  of  educating 
employers,  workers  covered  by  this 
statute,  and/or  the  general  public. 

Background:  The  Immigration  and 
Nationality  Act  protects  worker- 
authorized  individuals  from 
employment  discrimination  based  on 
their  citizenship  status  and/or  national 
origin.  Federal  law  also  makes 
knowingly  hiring  unauthorized  workers 
unlawful,  and  requires  employers  to 
verify  the  identity  and  work 
authorization  of  all  new  employees. 
Employers  who  violate  this  law  are 
subject  to  sanctions,  including  fines  and 
possible  criminal  prosecution. 

Employers  of  four  or  more  employees 
are  prohibited  from  discriminating  on 
the  basis  of  citizenship  status  or 
national  origin  in  hiring,  firing, 
recruitment  and  referral  for  a  fee,  and 
engaging  in  document  abuse  in  the 
employment  eligibility  verification 
process  on  the  basis  of  national  origin 
or  citizenship  status. 

U.S.  citizens  and  certain  classes  of 
woric  authorized  individuals  are 
protected  from  citizenship  status 
discrimination.  Protected  non-citizens 

include: 

•  Temporary  Residents; 

•  Lawml  Permanent  Residents: 

•  Refugees;  and 


Citizens  and  all  work  authorized 
individuals  are  protected  from 


discrimination  on  the  basis  of  national 
origin.  However,  under  INA  this 
prohibition  applies  only  to  employers 
with  four  to  fourteen  employees. 
National  original  discrimination 
complaints  against  employers  with 
fifteen  or  more  employees  are  imder  the 
jurisdiction  of  the  Equal  Emplojmnent 
Opportxmity  Commission  pursuant  to 
Tide  Vn  of  the  Civil  Rights  Act  of  1964, 
U.S.C.  2000e,  et  seq. 

In  addition,  under  the  comment  abuse 
provision  of  the  law,  erhployers  cannot 
request  more  or  different  docimients 
than  are  required  by  the  Immigration 
and  Naturalization  Service  (INS)  for 
completion  of  the  Employment 
Eligibility  Verification  (1-9)  Form  or 
prefer  or  reqtiire  one  form  of 
documentation  over  another,  if  made  for 
the  purpose  or  with  the  intent  of 
discriminating  against  an  individual  on 
the  basis  of  national  origin  or 
citizenship  status. 

OSC  is  responsible  for  receiving  and 
investigating  discrimination  charges 
and,  when  appropriate,  filing 
complaints  with  specially  designated 
administrative  law  judges.  OSC  also 
initiates  independent  investigations  t)f 
possible  inunigration  related  job 
discrimination. 

While  OSC  has  estabUshed  a  record  of 
vigorous  enforcement,  studies  by  the 
U.S.  General  Accoimting  Office  and 
other  sources  have  shown  that  there  is 
an  extensive  lack  of  knowledge  on  the 
part  of  protected  individual  and 
employers  about  the  antidiscrimination 
provisions  of  the  INA.  Enforcement 
cannot  be  effective  if  potential  victims 
of  discrimination  are  not  aware  of  their 
rights.  Moreover,  discrimination  can 
never  be  eradicated  so  long  as 
employers  are  not  aware  of 
responsibihties. 

Purpose:  OSC  seeks  to  educate  both 
worii:ers  and  employers  about  their 
rights  and  responsibilities  imder  the 
antidiscrimination  provisions  of  INA. 
Because  previous  grantees  have 
developcKl  a  wealth  of  materials  (e.g., 
brochures,  posters,  booklets, 
information  packets  and  videos)  to 
educate  these  groups.  OSC  has 
determined  that  the  main  focus  of  the 
program  should  be  on  the  actual 
delivery  of  these  materials  to  educate 
further  both  potential  victims  and 
employers.  OSC  seeks  proposals  that 
will  use  existing  materials  effectively  to 
educate  large  numbers  of  workers  or 
employers  about  exercising  their  rights 
or  fulfilling  their  obligations  imder  the 
antidiscrimination  provisions.  OSC  will, 
of  course,  consider  any  proposal  that 
articulates  and  substantiates  other 
creative  means  of  reaching  these 
populations. 
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Progmm  Description:  The  program  is 
designed  to  develop  and  implement 
cost-effective  approaches  to  educate 
potential  victims  of  employment 
discrimination  about  their  rights  and  to 
educate  employers  about  their 
responsibilities  under  INA's 
antidiscrimination  provisions.        '' 
Application  may  propose  to  educate 
potential  victims  only,  employers  only, 
or  both  in  a  single  campaign.  Program 
budgets  include  the  travel,  lodging  and 
other  expenses  necessary  for  up  to  two 
program  staff  members  to  attend  the 
mandatory  OSC  grantee  training  (2  days) 
held  in  Washington,  DC  at  the  beginning 
of  the  grant  period  (late  Autunrn). 
Proposals  should  outline  the  following 
key  elements  of  the  program: 

Part  I:  Intended  Audience(s) 

The  educational  efforts  imder  the 
grant  should  be  directed  to  (1)  work- 
authorized  non-citizens  who  are 
protected  individuals,  since  this  group 
is  especially  vulnerable  to  employment 
discrimination;  (2)  those  citizens  who 
are  most  likely  to  become  victims  of 
employment  discrimination;  and/or  (3) 
employers,  especially  small  businesses. 
The  proposals  should  define  the 
characteristics  of  the  work  authorized 
population  or  the  employer  group(s) 
intended  to  be  the  focus  of  the 
educational  campaign,  and  the 
applicant's  qualification  to  reach 
credibly  and  effectively  large  segments 
of  the  intended  audience(s). 

The  proposals  should  also  detail  the 
reasons  for  focusing  on  each  group  of 
protected  individuals  or  employers  by 
describing  particular  needs  or  other 
factors  to  support  the  selection.  In 
defining  the  campaign  focuses  and 
supporting  the  reasons  for  the  selection, 
applicants  may  use  census  data,  studies, 
surveys,  or  any  other  sources  of 
information  of  generally  accepted 
reliability. 

Part  II:  Campaign  Strategy 

We  encourage  applicants  to  devise 
effective  and  creative  means  of  public 
education  and  information 
dissemination  that  are  specifically 
designed  to  reach  the  widest  possible 
intended  audience.  Those  applicants 
proposing  educational  campaigns 
addressing  potential  victims  of 
discrimination  should  keep  in  mind  that 
some  of  the  traditional  methods  of 
public  communication  may  be  less  than 
optimal  for  educating  members  of 
national  or  linguistic  groups  that  have 
limited  community-based  support  and 
commimication  networks. 

Grants  are  an  important  component  of 
OSC  partnerships  to  better  serve  the 
public,  employers  and  potential 


discrimination  victims.  Grantees  should 
plan  to  include  OSC  attorneys  and  other 
professional  staff  in  public  outreach 
programs  in  order  to  more  successfully 
reach  their  audiences  and  prevent 
discrimination  before  it  occurs  or 
combat  it  where  it  exists. 

Some  grantees  who  are  conducting 
citizenship  campaigns  have,  in  the  past, 
combined  those  efforts  and  resources 
with  the  INA  antidiscrimination 
education  campaigns  in  order  to 
maximize  the  scope  and  breadth  of  the 
project  and  to  reach  a  larger  number  of 
individuals.  Applicants  proposing  to 
combine  these  efforts  should  discuss 
how  the  programs  will  interact  and  how 
the  budgets  will  be  administered. 

Proposals  should  discuss  the 
components  of  the  campaign  strategy, 
detail  the  reasons  supporting  the  choice 
of  each  component,  and  explain  how 
each  component  will  effectively 
contribute  to  the  overall  objective  of 
cost-effective  dissemination  of  useful 
and  acciu'ate  information  to  a  wide 
audience  of  protected  individuals  or 
employers.  Discussions  of  the  campaign 
strategies  and  supporting  rationale 
should  be  clear,  concise,  and  based  on 
soimd  evidence  and  reasoning. 

Since  there  presently  exists  a  wealth 
of  materials  for  use  in  educating  the 
public,  applicants  should  include  in 
their  budget  proposals  the  costs  for 
distribution  of  materials  received  from 
OSC  or  fi-om  current/ past  OSC  grantees. 

To  the  extent  that  applicants  believe 
the  development  of  original  materials 
particularly  suited  to  their  campaign  is 
necessary,  their  proposal  should 
articulate  in  detail  the  circumstances 
requiring  the  development  of  such 
materials.  All  such  materials  must  be 
approved  by  OSC  prior  to  production  to 
ensiu-e  legal  accuracy  and  proper 
emphasis.  Proposed  revisions/ 
translations  of  OSC-approved  materials 
must  also  be  submitted  fop  clearance. ' 
All  information  distributed  should  also 
identify  OSC  as  a  source  of  assistance, 
information  and  action,  and  include  the 
correct  address  and  telephone  numbers 
of  OSC,  (including  the  toll-free 
numbers,  TDD  numbers)  and  OSC  e- 
mail  and  hitemet  addresses. 

Part  HI:  Evaluation  of  the  Strategy 

One  of  the  central  goals  of  this 
program  is  determining  what  public 
education  strategies  are  most  effective 
and  thus,  should  be  included  in  future 
public  education  efforts. 

Therefore,  it  is  crucial  that  the 
methods  of  evaluating  the  campaign 
strategy  and  public  education  materials 
and  their  results  be  carefully  detailed.  A 
full  evaluation  of  a  project's 
effectiveness  is  due  within  60  days  of 


J: 


the  conclusion  of  a  campaign.  Interim 
evaluation/activity  reports  are  due  at 
least  quarterly,  or  more  frequently  as 
needed  throughout  the  grant  year. 

Selection  Criteria:  The  final  selection 
of  grantees  for  award  will  be  made  by 
the  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices. 

A  panel  made  up  of  OSC  staff  will 
review  and  rate  the  applications  and 
make  recommendations  to  the  Special 
Counsel  regarding  funding.  The  panel's 
results  are  advisory  in  nature  and  not 
binding  on  the  Special  Counsel.  Letters 
of  support,  endorsement,  or 
recommendation  are  not  part  of  the 
grant  application  process  and  will  not 
be  considered. 

In  determining  which  applications  to 
fund,  OSC  will  consider  the  following 
(based  on  a  one-hundred  point  scale): 

1.  Program  Design  (50  points) 

SoiHid  program  design  and  cost- 
effective  strategies  for  educating  the 
intended  population  are  imperative. 
Consequently,  areas  that  will  be  closely 
examined  include  the  following: 

a.  Evidence  of  in-depth  knowledge  of 
e  goals  and  objectives  of  the  project. 

(10  points) 

b.  Selection  and  definition  of  the 
intended  audience(s)  for  the  campaign, 
and  the  factors  that  support  the 
selection,  including  special  needs,  and 
the  applicant's  qualifications  to  reach 
effectively  the  intended  audience(s).  (15 
points) 

c.  A  cost-effective  campaign  strategy 
for  educating  employers  and/or 
members  of  the  protected  class,  with  a 
justification  for  the  choice  of  strategy, 
including  the  degree  to  which  the  , 
campaign  has  prevented  immigration 
related  unfair  employment  practices  and 
has  reached  individuals  wiUi  such 
claims.  (15  points) 

d.  The  evaluation  methods  proposed 
by  the  applicant  to  measure  the 
effectiveness  of  the  campaign  and  their 
precision  in  indicating  to  what  degree 
the  campaign  is  successful.  (10  points) 

2.  Administrative  Capability  (20  points) 

Proposals  will  be  rated  in  terms  of  the 
capability  of  the  applicant  to  define  the 
intended  audience,  reach  it,  and 
implement  the  public  education  and 
evaluation  components  of  the  campaign: 

a.  Evidence  oi  proven  ability  to 
provide  high  quality  results.  (10  points) 

b.  Evidence  that  the  applicant  can 
implement  the  campaign,  and  complete 
the  evaluation  component  vtrithin  the 
time  lines  provided.  (10  points) 

Note:  OSC's  experience  during  previous 
grant  cycles  has  shown  that  a  number  of 
applicants  choose  to  apply  as  a  consortium 
of  individual  entities:  or,  if  applying 
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individually,  propose  the  use  of 
subcontractors  to  undertake  certain  limited 
functions.  It  is  essential  that  these  applicants 
demonstrate  the  proven  management 
capability  and  experience  to  ensure  that,  as 
lead  agency,  they  will  be  directly  accountable 
for  the  successful  implementation, 
completion,  and  evaluation  of  the  project. 

3.  Staff  Capability  (10  points) 

Applications  will  be  evaluated  in 
terms  of  the  degree  to  which: 

a.  The  duties  outlined  for  grant- 
funded  positions  appear  appropriate  to 
the  work  that  will  be  conducted  imder 
the  award.  (5  points) 

b.  The  qualifications  of  the  grant- 
funded  positions  appear  to  match  the 
requirements  of  these  positions.  (5 
points) 

Note:  If  the  grant  project  manager  or  other 
member  of  the  professional  staff  is  to  he  hired 
later  as  part  of  the  grant,  or  should  there  be 
any  change  in  professional  staff  during  the 
grant  period,  hiring  is  subject  to  review  and 
approval  by  OSC  at  that  time. 

4.  Previous  Experience  (20  points) 

The  proposals  will  be  evaluated  on 
the  degree  to  which  the  applicant 
demonstrates  that  it  has  successfully 
carried  out  programs  or  work  of  a 
similar  nature  in  the  past. 

Eligible  Applicants:  This  grant 
competition  is  open  to  nonprofit 
organizations,  including  labor 
organizations,  employer  groups  and 
state  and  local  government  agencies. 

Gnmt  Period  and  Award  Amount:  It  is 
anticipated  that  several  grants  wUl  be 
awarded  and  will  range  in  size  from 
$40,000  to  $100,000. 

Publication  of  this  annoimcement 
does  not  require  OSC  to  award  any 
specific  nimiber  of  grants,  or  to  obligate 
all  or  any  part  of  available  funds.  The 
period  of  performance  will  be  twelve 
months  from  the  date  of  the  grant 
award,  in  most  cases  begiiming  October 
1,  2003. 

Application  Deadline:  All 
applications  must  be  received  by  6  p.m. 
EDT,  April  21,  2003.  If  using  regular 
first-class  mail,  send  to:  U.S. 
Department  of  Justice,  Civil  Rights 
Division,  Office  of  Special  Counsel  for 
hnmigration  Related  Unfafr 
Employment  Practices,  950 
Pennsylvania  Avenue  NW.,  Washingtbn, 
DC  20530.  If  using  messengers, 
overnight  or  priority  mail,  send  to: 
Office  of  Special  Coxmsel  for 
Immigration  Related  Unfair 
Employment  Practices,  U.S.  Department 
of  Justice,  1425  New  York  Ave.,  NW., 
Suite  9000,  Washington,  DC  20005. 
Applications  may  not  be  submitted  via 
facsimile  machine. 

Application  Requirements: 
Applicants  should  submit  an  original 


and  two  (2)  copies  of  thefr  completed 
proposal  by  the  deadline  established 
above.  All  submissions  must  contain  the 
following  items  in  the  order  listed 
below: 

1.  A  completed  and  signed 
Application  for  Federal  Assistance 
(Standard  Form  424).  Note:  The 
Catalogue  of  Federal  Domestic 
Assistance  number  is  16.110  and  the 
title  is  "Education  &  Enforcement  of  the 
Antidiscrimination  Provisions  of  the 
Immigration  and  Nationality  Act"  (box 
#10oftheSF424). 

2.  OJP  Form  4061/6  (Certification 
Regarding  Lobbying;  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements). 

3.  Disclosure  Form  to  Report 
Lobbying  (SF  LLL). 

4.  OJP  Form  4000/3  (Assurances). 

5.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

6.  A  program  narrative  of  not  more 
than  fifteen  (15)  double-spaced  typed 
pages  that  includes  the  follovdng: 

a.  A  clear  statement  describing  the 
approach  and  strategy  to  be  used  to 
complete  the  fasks  identified  in  the 
program  description; 

b.  A  clear  statement  of  the  proposed 
goals  and  objectives,  including  a  listing 
of  the  major  events,  activities,  products 
and  timetables  for  completion  and  the 
extent  of  OSC  participation  in  grantee 
outreach  events; 

c.  The  proposed  staffing  plan.  Note:  If 
the  grant  project  manager  or  other 
professional  staff  member  is  to  be  hired 
later  as  part  of  the  grant,  or  should  there 
be  a  change  in  professional  staff,  hiring 
is  subject  to  review  and  approval  by 
OSC  at  that  time;  and 

d.  Description  of  how  the  project  will 
be  evaluated. 

7.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontracts,  and  a  short 
narrative  justification  of  each  budgeted 
line  item  cost,  tf  an  indirect  cost  rate  is 
used  in  the  budget,  then  a  copy  of  a 
current  fully  executed  agreement 
between  the  applicant  and  the  cognizant 
Federal  agency  must  accompany  the 
budget.  Note:  Program  budgets  must 
include  the  travel,  lodging  and  other 
expenses  necessary  for  not  more  than 
two  program  staff  members  to  attend  the 
mandatory  OSC  grantee  training  (2  days) 
held  in  Washington,  DC  at  the  beginning 
of  the  grant  period  (late  Autxmm). 

8.  Copies  of  resimies  of  the 
professional  staff  proposed  in  the 
budget. 

Application  forms  may  be  obtained  by 
writing  or  telephoning:  U.S.  Department 
of  Justice,  Civil  Rights  Division,  Office 


of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices, 
950  Peimsylvania  Avenue  NW., 
Washington,  DC  20530.  Tel.  (202)  616- 
5594,  or  (202)  616-5525  (TDD  for  the 
hearing  impaired).  This  aimouncement 
and  the  required  forms  will  also  appear 
on  the  Worid  Wide  Web  at:  http:// 
www.usdoj.gov/crt/osc/.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs. 

Dated:  February  27,  2003. 
Katherine  A.  Baldwin, 
Deputy  Special  Counsel  for  Immigration. 
Related  Unfair  Employment  Practices. 
(FR  Doc.  03-5090  Filed  3-4-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  the  Clean 
Water  Act  and  the  Resource 
Conservation  and  Recovery  Act 

Under  28  C.F.R.  50.7,  notice  is  hereby 
given  that  on  February  14,  2003,  a 
proposed  consent  decree  ("consent 
decree")  in  United  States  v.  Chicago 
Specialties.  LLC.  Civil  Action  No.  03C 
0864,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois.  This  consent  decree  resolves 
claims  against  Chicago  Specialties, 
L.L.C.,  for  violations  of  the  Clean  Air 
Act,  the  Clean  Water  Act  and  the 
Resource  Conservation  and  Recovery 
Act. 

In  this  action  the  United  States  sought 
penalties  and  injunctive  relief  for 
violations  under  the  Clean  Air  Act  of 
the  Illinois  State  Implementation  Plan 
(the  "SIP"),  violations  of  the  National 
Emission  Standards  for  Organic 
Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  ("HON"  or 
"HON  regulations"),  40  CFR  part  63, 
subparts  F,  G  and  H,  violations  of  the 
Spill  Prevention,  Control  and 
Countermeasures  ("SPCC")  standards, 
40  CFR  112.7,  and  violations  of  RCRA 
waste-handling  and  record-keeping 
requirements  in  Illinois'  EPA-authorized 
program.  Under  the  terms  of  the  consent 
decrees,  Chicago  Specialties  agrees  to 
shutdown  its  paracresol  process, 
perform  supplemental  environmental 
projects  (SEPs)  valued  at  $310,000,  pay 
$100,000  in  civil  penalties  (half  to  the 
United  States  and  half  to  the  State  of 
Illinois)  and  reimburse  the  State  of 
Illinois  for  $71,000  in  costs  incurred  in 
cormection  with  the  Facility.  The 
decision  to  shutdown  the  paracresol 
process  was  a  business  decision  made 
by  Chicago  Specialties,  as  an  alternative 
to  installing  pollution  controls. 


\ 
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The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication  comments  relating  to 
the  consent  decrees.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
E)epartment  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Chicago  Specialties.  LLC, 
Civil  Action  No.  03  C  0864,  D.J.  Ref.  90- 
5-2-1-06918. 

The  consent  decrees  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  219  South  Dearborn  Street, 
Chicago.  Illinois  60604,  and  at  U.S.  EPA 
Region  V,  77  West  Jackson  Blvd., 
Chicago.  Illinois  60604.  During  the 
public  comment  period,  the  consent 
decree  may  also  be  examined  on  the 
following  Department  of  Justice  website, 
http://www.usdoj.gov/enrd/open.html. 
A  copy  of  the  consent  decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdop.gov),  fax  no 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  of  the  consent  decree,  please 
enclose  a  check  in  the  amount  of  $53.50 
(25  cents  per  page  reproduction  cost) 
payable  tot  he  U.S.  Treasury  for  the 
consent  decree  with  attachments,  or 
$11.00  for  the  consent  decree  without 
attachments. 

William  Brighton, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-5190  Filed  3-4-03;  8:45  am) 

BILUNO  CODE  441fr-1S-M 


DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

Homeless  Veterans'  Reintegration 
Program  (HVRP)  Competitive  Grants 
for  PY  2003 

AGENCY:  Veterans'  Employment  and 
Training  Service,  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA)  for  Homeless  Veterans' 
Reintegration  Programs  (SGA  03-02). 

SUMMARY:  This  competition  is  targeting 
eligible  applicants  that  have  not 
received  HVRP  or  Veterans'  Workforce 
Investment  Program  (VWIP)  Funds.  All 
applicants  for  grant  funds  should  read 
this  notice  in  its  entirety.  The  U.S. 
Department  of  Labor,  Veterans' 


Emplo)nnent  and  Training  Service 
(VETS),  announces  a  grant  competition 
for  Homeless  Veterans'  Reintegration 
Programs  (HVRP)  authorized  under  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  (HVCAA).  This 
notice  contains  all  of  the  necessary 
information  and  forms  needed  to  apply 
for  grant  funding.  Applicants  should 
design  programs  to  assist  eligible 
veterans  who  are  homeless  by  providing 
employment,  training,  support  services 
and  assistance.  Under  this  solicitation, 
the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET)  is 
making  approximately  $1.0  million  of 
funds  available  and  expects  to  award  up 
to  five  (5)  grants  in  PY  2003.  The  HVRP 
program  is  designed  to  be  flexible  in 
addressing  the  universal  as  well  as  local 
or  regional  problems  barring  homeless 
veterans  from  the  workforce.  VETS  in 
Program  Year  (PY)  2003  will  continue  to 
seek  applicants  that  provide  direct 
services  through  a  case  management 
approach,  link  with  Federal,  State  and 
Local  resources  for  homeless  veterans 
and  have  clear  strategies  for 
employment  and  retention  of  the 
homeless. 

DATES:  Applications  are  to  be  submitted, 
including  those  hand  delivered,  to  the 
address  below  by  no  later  than  4:45 
p.m..  Eastern  Standard  Time,  April  21, 
2003. 

ADDRESSES:  Applications  must  be  ' 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  03-02,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FORMS  OR  AMENDMENTS:  If  another  copy 
of  a  Standard  form  is  needed,  go  online 
to  http://www.nara.gov. 

To  receive  amendments  to  this 
Solicitation  (Please  reference  SGA  03- 
02),  all  applicants  must  register  their 
name  and  address  with  the  Grant  Officer 
at  the  following  address: 

U.S.  Department  of  Labor, 
Procurement  Services  Center,  Room  N- 
5416,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline. 

It  is  recommended  that  you  confirm 
receipt  of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570.  prior  to  the 
closing  deadline. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  5  of  the  Homeless  Veterans' 
Comprehensive  Assistance  Act  of  2001 
(HVCAA)  amended  the  Homeless 
Veterans'  Reintegration  Programs  at  38 
U.S.C.  §  2021,  and  provides  "the 
Secretary  *  *  *  shall  conduct,  directly 
or  through  grant  or  contract,  such 
programs  as  the  Secretary  determines 
appropriate  to  provide  job  training, 
counseling,  and  placement  services 
(including  job  readiness  and  literacy 
and  skills  training)  to  expedite  the 
reintegration  of  homeless  veterans  into 
the  labor  force." 

The  Homeless  Veterans'  Reintegration 
Program  (HVRP)  was  the  first 
nationwide  Federal  program  that 
focused  on  placing  homeless  veterans 
into  jobs.  Both  types  of  programs,  urban 
and  non-urban,  in  the  past  have 
provided  valuable  information  on 
approaches  that  work  in  the  different 
environments. 

In  accordance  with  the  HVCAA,  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET)  is 
making  approximately  $1.0  million  of 
the  funds  available  to  award  up  to  5 
grants  to  eligible  applicants  that  have 
not  previously  received  HVRP  grants. 

The  Department  has  published  SGAs 
for  urban  and  non-urban  HVRP  grants  at 
the  same  time.  Applicants  who  have  not 
previously  received  HVRP  grants  also 
may  apply  for  those  SGAs. 

n.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Served 

Both  urban  and  non-urban  areas 
within  the  United  States  and  its 
territories  are  eligible  jurisdictions  to 
receive  services  imder  this  competition. 
Urban  areas  are  defined  as  the 
metropolitan  areas  of  the  75  U.S.  cities 
largest  in  population  and  the  city  of  San 
Juan,  Puerto  Rico.  Non-urban  areas  are 
defined  as  the  geographic  areas  outside 
of  the  metropolitan  areas  of  the  75  U.S. 
cities  largest  in  population  and  the  city 
of  San  Juan,  Puerto  Rico.  Applicants 
must  identify  whether  they  are  applying 
for  an  lu-ban  or  non-iu-ban  grant  award. 
Please  be  advised  that  urban  requests 
exceeding  the  $300,000  and  non-urban 
requests  exceeding  $200,000  will  be 
considered  non-responsive. 

B.  Eligible  Applicants 

Entities  that  have  not  previously 
operated  a  HVRP  or  VWIP  and  have  a 
proven  capacity  to  manage  grants  and 
have  or  will  provide  the  necessary 
linkages  with  other  service  providers  are 
encotutiged  to  apply.  Applications  for 
funds  will  be  accepted  from  State  and 


Federal  Register / Vol.  68,  No.  43 / Wedoesday,  Ma^yh.^,  2003 /Notices 


10491 


local  workforce  investment  boards,  locpl 
public  agencies,  for-profits/cbmmercial 
entities,  and  nonprofit  orgjmizations, 
including  faith-based  and  community 
organizations,  which  have  familiarity 
with  the  area  and  population  to  be 
served  and  can  administer  an  effective 
program.  Eligible  applicants  will  fall 
into  one  of  the  following  categories: 

1.  State  and  Local  Workforce 
Investment  Boards  (WIBS)  as  defined  in 
Section  111  and  117  of  the  Workforce 
Investment  Act,  are  eligible  applicants, 
as  well  as  State  and  local  public 
agencies. 

2.  Local  public  agencies,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (T^s  typically  refers  to 
cities  and  counties).  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  sub-awards,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
and  faith-based  and  community 
organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  unique  to 
homeless  veterans,  a  familiarity  with  the 
area  to  be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

3.  Also  eligible  to  apply  are  for-profit/ 
commercial  entities  and  private 
nonprofit  organizations,  including  faith- 
based  community  organizations.  Entities 
described  in  Section  501(c)(4)  of  the 
Internal  Revenue  Codes  that  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  announcement 
as  Section  18  of  the  Lobbying  Disclosing 
Act  of  1995,  Public  Law  No.  104-65, 
109  Stat.  691,  prohibits  the  award  of 
Federal  funds  to  these  entities. 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $1.0  million.  It  is 
anticipated  that  up  to  5  awards  may  be 
made  under  this  solicitation.  Individual 
grant  awards  will  not  exceed  $200,000 
for  non-urban  areas  and  $300,000  for 
urban  areas.  The  Department  of  Labor 
reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  imder  this 
competition.  Please  be  advised  that 
requests  exceeding  the  amounts 
specified  a^oy^^.yyjiU  h^,?9f??M%l^,^*"*Ti 
responsive.;  .-p,,Vi  L-.f',.-,-'     •..';?:'■•'/■■.:: 


D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  (12)  months  from  the  date  of 
award  unless  modified.  It  is  expected 
that  successful  applicants  will 
commence  program  operations  under 
this  solicitation  by  July  1,  2003.  Program 
funds  must  be  obligated  by  June  30, 
2004,  however,  funds  may  be  reserved 
for  limited  activities  of  closeout 
package. 

E.  Optional  Year  Funding 

Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose, 
optional  year  funding  may  be 
considered.  The  Government  does  not, 
however,  guarantee  optional  year 
funding  for  any  awardee.  Should  VETS 
decide  that  an  optional  year  for  funding 
be  exercised,  the  grantees'  performance 
during  the  previous  period  of  operations 
will  be  takrai  into  consideration  as 
follows: 

1.  The  grantee  must  meet  85%  of 
planned  goals  for  Federal  expenditures, 
enrollments,  and  placements  in  each 
quarter;  and 

2.  The  Grantee  must  be  in  compliance 
with  all  terms  identified  in  the 
solicitation  for  grant  applications, 
general  and  special  provisions. 

3.  All  program  and  fiscal  reports  must 
have  been  submitted  by  the  established 
due  date  and  must  be  verifiable  for 
acctuacy. 

All  instructions  for  modifications  and 
announcement  of  fund  availability  will 
be  issued  at  a  later  date.  For  these 
competitive  grants,  only  two  optional 
years  of  HVRP  funding  may  be 
available. 

F.  Submission  of  Proposal 

A  cover  letter,  an  original  and  two  (2) 
copies  of  the  proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Service  Office, 
Room  N-5416,  200  Constitution  . 
Avenue,  NW.,  Washington,  DC  20210. 
The  proposal  must  consist  of  two  (2) 
separate  and  distinct  parts:  (a)  The 
technical  proposal  and  (b)  the  cost 
proposal;  (1)  one  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  an  original  and  two  (2)  copies  of 
the  Technical  Proposal;  and  an  original 
and  two  (2)  copies  of  the  Cost  Proposal. 

G.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  die  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  p.m.  ET,  April  21,  2003,  will 
not  be  consic\er^  unless  it  is.received 
before  the  awffld  is  made  and-    ,;,    n,;. 


1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  April  21,  2003;  or 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  April  21, 
2003; and 

3.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  die  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  maiUng  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. ' 
Postal  Service.  "Postmark"  has  the  same 
meaning, as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentMy  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted. 

AU  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  the  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline,  as  you  assume 
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the  risk  for  ensuring  a  timely 
submission;  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

m.  Participant  Eligibility 

'  To  be  eligible  for  participation  under 
HVRP,  £in  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  institution 
that  provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  [42U.S.C.  11302  (a)]. 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [38  U.S.C. 
101(2)1 

IV.  Related  HVRP  Program 
Development  Activities 

Community  Awareness  Activities 

In  order  to  promote  linkages  between 
the  program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services;  they  are  encouraged  but  not 
mandatory.  Rather,  the  grantee  will  have 
the  flexibility  to  attend  service  provider 
meetings,  seminars,  conferences, 
outstation  staff,  develop  individual 
service  contracts,  and  involve  other 
agencies  in  program  planning.  This  list 
is  not  exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and 
orientation  activities  to  the  following: 

A.  Providers  of  hands-on  services  to 
the  homeless  veteran,  such  as  shelter 
and  soup-kitchen  operators,  to  make 
them  fully  aware  of  services  available  to 
homeless  veterans  to  make  them  job- 
ready  and  place  them  in  jobs. 

B.  Fedeml.  State  and  local  entitlement 
services  such  as  the  Social  Security 


Administration  (SSA),  Department  of 
Veterans'  Affairs  (DVA),  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices,  One- 
Stop  Centers  (which  integrate  WIA, 
labor  exchange,  and  other  employment 
and  social  services),  detoxification 
facilities,  etc.,  to  familiarize  them  with 
the  natine  and  needs  of  homeless 
veterans. 

C.  Civic  and  private  sector  groups, 
and  especially  veterans'  service  and 
community-based  (including  faith-based 
organizations),  to  describe  homeless 
veterans  and  their  needs. 

D.  Stand  Down  Support: 

A  "Stand  Down,"  as  it  relates  to 
homeless  veterans,  is  an  event  held  in 
a  locality  usually  for  three  days  where 
services  are  provided  to  homeless 
veterans  along  with  shelter,  meals, 
clothing,  and  medical  attention.  This 
type  of  event  is  mostly  volunteer  effort, 
which  is  organized  within  a  conununity 
and  brings  service  providers  together 
such  as  tiie  DVA,  Disabled  Veterans' 
Outreach  Program  Specialists,  Local 
Veterans'  Employment  Representatives 
from  the  State  Employment  Service 
Agencies,  veteran  service  organization, 
military  personnel,  civic  leaders,  and  a 
variety  of  other  interested  persons  and 
organizations.  Many  services  are 
provided  on-site  with  referrals  also 
made  for  continued  assistance  after  the 
event.  This  can  often  be  the  catalyst  that 
enables  the  homeless  veterans  to  get 
back  into  mainstream  society.  The 
Department  of  Labor  has  supported 
replication  of  this  event.  Many  such 
events  have  been  held  throughout  the 
nation. 

In  areas  where  an  HVRP  is  operating, 
the  grantees  are  encouraged  to 
participate  fully  and  offer  their  services 
for  any  planned  Stand  Down  event. 
Towards  this  end,  up  to  $5,000  of  the 
currently  requested  HVRP  grant  funds 
may  be  used  to  supplement  the  Stand 
Down  effort  where  funds  are  not 
otherwise  available,  and  should  be 
reflected  in  the  budget  and  budget 
narrative. 

V.  Program  Summary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  under  Section  5  of 
the  Homeless  Veterans'  Comprehensive 
Assistance  Act  of  2001  (HVCAA)  are 
intended  to  address  two  objectives: 

(1)  To  provide  services  to  assist  in 
reintegrating  homeless  veterans  into 
meaningful  employment  within  the 
labor  force;  and  (2)  to  stimulate  the 
development  of  effective  service 
delivery  systems  that  will  address  the 
complex  problems  &cing  homeless 
veterans.  These  programs  are  designed 


to  be  flexible  in  addressing  the  universal 
as  well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  PY  2003  will 
continue  to  strengthen  the  development 
of  effective  service  delivery  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  trying  to  transition  into 
gafriful  employment,  and  improve 
strategies  for  employment  and  retention. 

B.  Scope  of  Program  Design 

The  project  design  must  provide  for 
the  foUowinc  services: 

1.  Outreacn,  intake,  assessment, 
counseling  to  the  degree  practical  and 
employment  services.  Outreach  must  be 
provided  at  shelters,  day  centers,  soup 
kitchens,  VA  medical  centers,  and  other 
programs  for  the  homeless.  Program 
staff  providing  outreach  services  should 
be  a  veteran  who  has  experience  in 
dealing  with,  and  an  understanding  of 
the  needs  of  the  homeless. 

2.  Coordination  with  veterans' 
services  programs  and  organizations 
such  as: 

— Disabled  Veterans'  Outreach  Program 
(DVOP)  SpeciaUsts,  Local  Veterans' 
Employment  Representatives  (LVERs) 
in  the  State  Employment  Security/Job 
Service  Agencies  (SESAs)  or  in  the 
workforce  development  system's  One- 
Stop  Centers,  and  Veterans' 
Workforce  Investment  Programs 
(VWIPs); 

' — ^Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Health  Care  for 
Homeless  Veterans,  Domiciliary,  and 
other  programs,  including  those 
offering  transitional  housing;  and 

— Veteran  service  organizations  such  as 
The  American  Legion,  Disabled 
American  Veterans,  the  Veterans  of 
Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AMVETS); 

3.  Referral  to  necessary  treatment 
services,  rehabihtative  services,  and 
counseling  including,  but  not  limited  to: 
— ^Alcohol  and  drugs; 

— Medical; 

— Post  Traumatic  Stress  Disorder; 

—Mental  Health; 

— Coordinating  with  McKinney 
Homeless  Assistance  Act  (MHAA) 
Title  VI  programs  for  health  care  for 
the  homeless  [health  care  programs 
under  the  HVCAA]; 

4.  Referral  to  housing  assistance 
provided  by,  for  example: 

— ^Local  shelters; 

— Federal  Emergency  Management 

Administration  (FEMA)  food  and 

sheher  prooams; 
— Transitional  housing  programs  and 

single  room  occupancy  housing 


Federal  Register /Vol.  68.  No.  43  /  Wednesday.  March  5.  2003 /Notices 


10493 


programs  funded  under  MHAA  Title 

IV  [and  under  the  HVCAA]; 
— ^Permanent  housing  programs  for  the 

handicapped  homeless  funded  under 

MHAA  Title  IV  [and  under  the 

HVCAAl; 
— ^Department  of  Veterans'  Affairs 

programs  that  provide  for  leasing  or 

sale  of  acquired  homes  to  homeless 

providers;  and 

5.  Employment  and  training  services 
such  as: 

— Basic  skills  instruction; 
— Remedial  education  activities; 
— Job  search  activities,  including  job 

search  workshops; 
r— Job  coimseling; 
— ^Job  preparatory  training,  including 

resume  writing  and  interviewii^ 

skills; 
— Subsidized  trial  employment  (Work 

Experience); 
—On-the-job  Training; 
— Classroom  Training; 
— ^Job  placement  in  unsubsidized 

employment; 
— ^Placement  follow  up  services;  and 
— Services  provided  under  WIA. 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  local  needs,  and  will  carry 
out  the  objectives  of  the  program  to 
successfully  reintegrate  homeless 
veterans  into  the  workforce.  Under  the 
Government  Performance  and  Results 
Act  (GPRA),  Congress  and  the  public  are 
looking  for  program  results  rather  than 
program  processes.  The  outcome 
measurement  established  for  HVRP 
grants  is  for  grantees  to  meet  a 
Tninimiim  entered  employment  rate  of 
56%,  e.g.,  nmnber  of  entered 
employments  divided  by  enrollments 
(These  outcomes  will  be  reported 
quarterly  on  Technical  Performance 
Goals  Form,  Appendix  D.).  While 
entering  emplojrment  is  a  viable 
outcome,  it  will  be  necessary  to  measure 
resiilts  over  a  longer  term  (retention)  to 
determine  the  success  of  programs. 

The  following  program  discussion 
must  be  considered  in  a  program  model. 
The  first  phase  of  activity  must  consist 
of  the  level  of  outreach  that  is  necessary 
to  reach  eligible  veterans.  Such  outreach 
will  also  include  establishing  contact 
with  other  agencies  that  encounter 
homeless  veterans. 

Once  the  eligible  participants  have 
been  identified,  an  assessment  must  be 
made  of  their  abilities,  interests,  needs 
and  barriers  to  employment.  In  some 
cases,  these  participants  may  require 
referrals  to  services  such  as  social 
rehabilitation,  drug  or  alcohol  treatment 
or  a^emporaiy  shelter  4iefcn«  (My^oani 
be  enrolled  intocorejMinii^i         ^nf- 


When  the  individual  is  stabilized,  the 
assessment  should  focus  on  the 
employabiUty  of  the  individual  and 
their  enrollment  into  the  program.  A 
determination  should  be  made  as  to 
whether  they  would  benefit  from  pre- 
employment  preparation  such  as  resume 
writing,  job  search  workshops,  related 
counseling  and  case  management,  and 
initial  entry  into  the  job  market  through 
temporary  jobs,  sheltered  work 
environments,  or  entry  into  classroom 
or  on-the-job  training.  Such  services 
should  also  be  noted  in  an 
EmployabiUty  Development  Plan  so  that 
successful  completion  of  the  plan  can  be 
monitored  by  the  staff. 

Entry  into  full-time  employment  or  a 
specific  job  training  program  should 
follow,  in  keeping  with  the  objective  of 
HVRP  to  bring  the  participant  closer  to 
self-sufficiency.  Supportive  services 
may  assist  the  participant  at  this  stage 
or  even  earlier.  Job  development  is  a 
crucial  part  of  the  employabiUty 
process. 

WhCTever  possible,  DVOP  and  LVER 
staff  must  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  members  have 
received  training  in  case  management  at 
the  National  Veterans'  Training  Institute 
and  have  a  priority  of  focus,  assisting 
those  most  at  a  disadvantage  in  the  labor 
market.  VETS  urges  working  hand-in- 
hand  with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  foUow-up  is  an  integral 
program  component.  FoUow-up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90  and  180 
day  period  after  entering  employment  is 
required.  It  is  important  that  the  grantee 
maintain  contact  with  the  veterans  after 
placement  to  assure  that  employment 
related  problems  are  addressed.  The  90 
and  180  day  follow-up  is  fundamental 
to  assessing  the  results  of  the  program 
success.  Grantees  need  to  budget  for  this 
activity  so  that  follow-up  can  and  will 
occiu'  for  those  placed  at  or  near  the  end 
of  the  grant  performance  period. 
Grantees  prior  to  the  end  of  the  grant 
performance  period  must  obUgate  funds 
to  ensure  that  follow-up  activities  are 
completed.  Such  results  wiU  be  reported 
in  the  final  technical  performance 
report. 

VI.  Required  Contents 

There  are  seven  program  activities 
that  aU  appUcations  must  contain  to  be 
found  technically  acceptable  imder 
"this  SGA;"  Ptbgrams  must  be    '      ; 
"employment  focused  "  and  must  be 


responsive  to  the  rating  criteria  in 
Section  DC.  These  activities  are: 

1.  Outreach 

2.  Pre-Enrollmeht  Assessments; 

3.  Employment  Development  Plans  for 
aU  cUents; 

4.  Case  Management 

5.  Job  Placement  and  job  retention 
foUow-up  (at  90  and  180  days)  after 
individual  enters  employment. 

6.  Utilization  of  DVOP  and  LVER  staff 
in  service  deUvery. 

7.  Programs  must  show  community 
Unlages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans. 

Vn.  Proposal  Content 

The  proposal  consists  of  two  parts. 
Part  1  being  the  Technical  portion  and 
Part  2  the  Cost  portion.  The  information 
provided  in  these  two  parts  is  essential 
in  gaining  a  soimd  imderstanding  of  the 
programmatic  and  fiscal  contents  of  the 
grant  proposal. 

A.  Part  1—The  Techiucal  Proposal 
will  consist  of  a  narrative  proposal  that 
demonstrates:  the  applicant's 
knowledge  of  the  need  for  this 
particular  grant  program;  an 
imderstanding  of  the  services  and 
activities  proposed  to  obtain  successful 
outcomes  for  the  homeless  veterans 
served;  and  the  capabiUty  to  accomplish 
the  expected  outcomes  of  the  proposed 
project  design.  The  technical  proposal 
narrative  must  not  exceed  fifteen  (15) 
pages  double-spaced,  font  size  no  less 
than  llpt.  and  typewritten  on  one  side 
of  the  paper  only.  (The  applicant  also 
must  complete  the  forms,  i.e.  Technical 
Performance  Goals  chart  provided  in  the 
SGA,  Appendix  D-l- 

The  proposal  must  include  an 
outreach  component  which  uses 
veterans  whenever  possible  to  provide 
outreach.  Coordination  with  the 
Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local  Veterans* 
Employment  Representatives  (LVER)  in 
the  jurisdiction  is  required. 

Programs  must  be  "employment 
focused".  The  services  provided  v«U  be 
directed  toward:  (a)  Increasing  the 
employabiUty  of  homeless  veterans 
through  training  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching 
homeless  veterans  with  potential 
employers.  , 

"The  following  format  for  the  techmcal 
proposal  is  strongly  recommended: 

1.  Need  for  the  program:  The 
appUcant  must  identify  the  geographical 
area  to  be  served  and  provide  an 
estimate  of  the  number  of  homeless 
veterans  and  their  needs,  poverty  and 
unemplo«fra^  rates  in  th^  area,  the 
gaps  iB'the  local  community  ■      •'        '  "•• 
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infrastructure  that  contribute  to  the 
employment  and  other  barriers  faced  by 
the  targeted  veterans,  and  how  the 
program  would  respond  to  these  needs. 
Include  Labor  Market  Information  (LMI) 
on  the  outlook  for  job  opportunities  in 
the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention: 
Applicants  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section  IX 
and  address  all  of  the  rating  factors  as 
thoroughly  as  possible  in  the  narrative. 
The  applicant  must:  (a)  Outline  the 
tjrpels)  of  training  available — is  training 
for  demand  occupations,  the  length  of 
training,  the  training  curriculum  and 
how  the  training  will  enhance  the 
eligible  veterans'  employment 
opportunities  within  that  geographical 
area;  (b)  describe  the  specific 
supportive,  employment  and  training 
services  to  be  provided  under  this  grant 
and  the  sequence  or  flow  of  such 
services — flow  charts  may  be  provided; 
(c)  provide  a  plan  for  follow-up  to 
address  retention  after  90  and  180  days 
with  participants  who  entered 
employment.  (See  discussion  on  results 
in  Section  V.c);  and  (d)  include  the 
required  chart  of  proposed  performance 
goals  and  plaimed  expenditines  listed 
in  Appendix  D. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  veterans:  Describe  the  linkages 
this  program  will  have  with  other 
providers  of  services  to  homeless 
veterans  outside  of  the  HVRP  grant; 
include  a  description  of  the  relationship 
with  other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP),  the  Local 
Veterans'  Employment  Representatives 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act;  and  list 
the  type  of  services  provided  by  each. 
Note  the  type  of  agreement  in  place,  if 
applicable.  Linkages  with  the  workforce 
development  system  must  be 
delineated.  Describe  any  linkages  with 
any  other  resources  and/or  other 
programs  for  Homeless  veterans. 
Indicate  how  the  program  will  be 
coordinated  with  any  efforts  for  the 
homeless  that  are  conducted  by  agencies 
in  the  community.  If  Memoranda  of 
Understanding  (MOU)  or  other  service 
agreements  exist  with  other  service 
providers,  copies  should  be  provided. 

4.  Linkages  with  other  federal 
agencies:  Describe  any  program  and 
resource  linkages  with  Department  of 
Housing  and  Urban  Development 
(HUD),  Department  of  Health  and 
Human  Services  (HHS),  and  Department 
of  Veterans  Affairs  (DVA)  for  the 
homeless,  to  include  the  Compensated 
Work  Therapy  (CWT)  and  Per  Diem 


programs.  Indicate  how  the  applicant 
will  coordinate  with  any  "continuum  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community.  If 
Memoranda  of  Understanding  (MOU)  or 
other  service  agreements  exist  with 
other  service  providers,  copies  should 
be  provided. 

5.  Proposed  supportive  service 
strategy  for  veterans:  Describe  how 
supportive  service  resources  for 
veterans  will  be  obtained  and  used.  If 
resources  are  provided  by  other  sources 
or  linkages,  such  as  Federal,  State,  local 
or  faith-based  and  community  programs, 
the  applicant  must  fully  explain  the  use 
of  these  resources  and  why  they  are 
necessary,  if  Memoranda  of 
Understanding  (MOU)  or  other  service 
agreements  exist  with  other  service 
providers,  copies  should  be  provided. 

6.  Organizational  capability  to 
provide  required  program  activities:  The 
applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  A  summary  narrative  of 
program  experience  and  employment 
and  training  performance  outcomes  is 
required.  The  applicant  must  also 
provide  evidence  of  key  staff  capability 
to  support  veterans  seeking  employment 
and  training  opportunities. 

7.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resoiut:es  should  be  from  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  HHS,  community  housing 
resources,  DVA  leasing,  or  other 
programs.  The  applicant  is  not  allowed 
to  use  HVRP  resources  to  support 
housing  needs. 

Note:  Resumes,  charts,  standard  forms, 
transmittal  letters,  MOUs,  agreements,  lists  of 
contracts  and  grants  and  letters  of  support  are 
not  included  in  the  page  count.  [If  provided 
include  these  documents  as  attachments  to 
the  technical  proposal.) 

B.  Part  2 — Cost  Proposal  must 
contain:  (Ij  The  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance",  (original,  signed  in  blue- 
ink)  (2)  the  Standard  Form  (SF)  424A 
"Budget  Information  Sheet"  in 
Appendix  B,  and  (3)  a  detailed  cost 
break  out  of  each  line  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF  424A  correspond 
accurately  with  the  Budget  Narrative.  In 
addition  to  the  cost  proposal  the 
applicants  must  include  the  Assurance 
and  Certification  signatiu^  page, 
Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion  , 


are  provided  as  appendices  to  this  SGA. 
All  applicants  must  submit  evidence  of 
satisfoctory  financial  management 
capability,  which  must  include  recent 
financial  and/or  audit  statements. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.805.  It  must  be  entered  on  the  SF 
424,  Block  10. 

All  applicants  must  include,  as  a 
separate  appendix,  a  list  of  all 
government  grants  and  contracts  that  it 
has  had  in  the  past  three  (3)  years, 
including  grant/contract  officer  contact 
information.  Veterans'  Employment  and 
Training  Service  reserves  the  right  to 
have  a  representative  within  each  State 
review  and  verify  this  data.  Applicants 
can  expect  that  the  cost  proposal  will  be 
reviewed  for  allowability,  allocability, 
and  reasonableness. 

Vm.  The  Cost  Proposal  Narrative 
Information 

'  As  an  attachment  to  the  Budget 
hifonnation  Sheet  (SF  424A),  the 
applicant  must  provide,  at  a  minimum, 
and  on  separate  sheet(s),  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  sub-awardees); 

B.  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

C.  An  explanation  of  the  purpose  and 
composition  of.  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub- 
awards/  contracts,  and  any  other  costs. 
The  applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  will  not 
exceed  36  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
participant  information  pertinent  to  a 
longitudinal  follow-up  survey,  six  (6) 
months  after  the  program  performance 
period  ends; 

E.  A  description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 
property  having  a  useful  life  of  more 
than  one  year  and  a  unit  acquisition  cost 
of  $5,000  or  more  per  unit  must  be 
specifically  identified;  and 

F.  An  identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of  • 
the  Budget  Information  Sheet. 
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DL  Rating  Criteiia  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  the  Government  reserves  the 
right  to  award  on  the  basis  of  the  initial 
proposal  submissions,  the  Government 
may  establish  a  competitive  range, 
based  upon  the  proposal  evaluation,  for 
the  purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so.  The  Government  further 
reserves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
would,  in  its  opinion,  result  in  the  most 
effective  and  appropriate  combination 
of  funding,  program  and  administrative 
costs  e.g.,  cost  per  enrollment  and 
placement,  demonstration  models,  and 
geographic  service  areas.  While  points 
will  not  be  awarded-for  cost  issues,  cost 
per  entered  emplo5rment  will  be  given 
serious  consideration  in  the  selection  of 
awardee.  The  Grant  Officer's 
determination  is  final  agency  action  for 
award  under  SGA  03-02  is  die  final 
agency  action. 

Ponei  Review  Criteria 

1.  Need  for  the  Project:  15  Points 
The  applicant  will  document  the 

extent  of  need  for  this  project,  as 
demonstrated  by:  (1)  The  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (2) 
the  high  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (3)  the  extent  of  gaps 
in  the  local  infrastructiue  to  effectively 
address  the  employment  barriers  that 
characterize  the  target  population. 

2.  Overall  Strategy  To  Increase 
Employment  and  Retention:  40  Points 

The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  any  employer 
commitments  to  hire,  placement,  and 
post-placement  follow-up  services. 
Applicants  must  address  how  they  will 
target  occupations  in  expanding 
industries,  rather  than  declining 
industries.  The  supportive  services  to  be 
provided  as  part  of  the  strategy  of 


promoting  job  readiness  and  job 
retention  must  be  indicated.  The 
applicant  must  identify  the  local 
resources  services  and  sources  of 
training  to  be  used  for  participants.  A 
description  of  the  relationship,  if  any, 
with  other  employment  and  training 
programs  such  as  SESAs  including 
(DVOP  and  LVER  Programs),  VWIP, 
other  WIA  programs,  and  Workforce 
Investment  Boards  or  entities  where  in 
place,  must  be  presented.  Applicant 
must  indicate  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
homeless  veterans.  A  participant  flow 
chart  may  be  used  to  show  the  sequence 
and  mix  of  services. 

Note:  The  applicant  MUST  complete  the 
chart  of  propped  program  outcomes  to 
include  participants  served,  entered 
employment/placements  and  job  retention. 
(See  Appendix  D)  Of  the  40  points  possible 
in  the  strategy  to  increase  employment  and 
retention,  5  points  wilt  be  awarded  to  grant 
proposals  that  demonstrate  the  ability  to 
maintain  a  six-month  employment  retention 
rate  of  50  percent  or  greater. 

3.  Quality  and  Extent  of  Linkages  With 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  10  Points ' 

The  application  must  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  veterans  in  the  local 
commimity  outside  of  the  HVRP  grant. 
For  each  service,  the  appUcant  must 
specify  who  the  provider  is.  the  source 
of  funding  (if  known),  and  the  type  of 
linkages/referral  system  established  or 
proposed.  [Describe,  to  the  extent 
possible,  how  the  project  would  fit  into 
the  conmiunity's  continuum  of  care 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD,  HHS  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program.] 

4.  Demonstrated  Capability  To  Provide 
Required  Program  Services:  20  Points 

The  applicant  must  describe  its 
capability  to  provide  and  operate 
employment  and  training  programs  and 
providing  services  to  participaiits 
similar  to  diose  that  are  proposed  imder 
this  solicitation.  The  applicant  must 
address  its  capability  and  ability  for 
timely  startup  of  the  program,  llie 
applicant  should  del^eate  its  staff 
capability  and  abiUfy  to  manage  the 
financial  aspects  of  a  grant  program, 
including  a  recent  (within  die  last  12 
months).  finnnHal  statement  or  audit  if 
available.  Final  or  most  recent  technical 
reports  for  other  relevant  programs  must 
be  submitted  if  applicable.  Because 
prior  grant  experience  is  not  a 
requirement  for  this  grant,  some 


applicants  may  not  have  any  technical 
reports  to  submit. 

5.  Quality  of  Overall  Housing  Strategy: 
15  Points 

The  application  must  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force,  "niis  discussion  should  specify 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD,  DVA  lease, 
or  other  means.  HVRP  funds  may  not  be 
used  to  purchase  housing  or  vehicles. 

X.  Post-Award  Conforence 

A  post-award  conference  will  be  held 
for  those  grantees  awarded  PY  2003 
HVRP  funds  from  the  competition.  It  is 
expected  to  be  held  in  May  or  Jtme 
2003.  Up  to  two  grantee  representatives 
must  be  present;  a  fiscal  and  a  program 
representative  is  recommended.  The  site 
of  the  Post- A  ward  conference  has  not 
yet  been  determined,  for  planning  and 
budgeting  purposes,  please  plan  on  five 
days  and  use  Washihgton,  E>C  as  the 
conference  location.  The  conference 
will  focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements,  and  also 
include  best  practices  from  past 
projects.  Costs  associated  With  attending 
this  conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  they  were  inctured  in  accordance 
with  Federal  travel  regulations.  Such 
costs  must  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget. 

XI.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  documents  Usted  below: 

A.  Financial  Reports 

The  grantee  must  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Emplojrment  and  Training  (DVET)  no 
later  than  30  days  after  the  ending  date 
of  each  Federal  fiscal  quarter  [i.e.. 
October  30,  January  30,  April  30  and 
July  30)  during  the  grant  period. 

B.  Program  Reports 

Grantees  must  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  that  contains  the 
following: 

1.  A  con^Mxison  of  actual 
aocon^ilishinents  to  established  goals 
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for  the  reporting  period  and  any 
flndings  related  to  monitoring  efforts; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
Identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

C.  90  Day  Folhw-Up  Report 

The  grantee  must  submit  no  later  than 
120  days  after  the  grant  expiration  date 
a  final  report  containing  the  following: 

1.  Financial  Status  Report  (SF-269A) 
(copy  to  be  provided  following  grant 
awards):  and 

2.  Technical  Performance  Report — 
(Program  Goals). 

D.  Six  (6)  Month  FoIlow-Vp/CIoseout 
Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
must  £ubmit  a  follow-up  report 
containing  the  following: 

1 .  Final  Financial  Status  Report  {SF- 
269A). 

2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  participants  that 
remained  employed  90  and  180  days 
after  entering  employment;  (c)  whether 
the  veterans  axe  still  employed  at  the 
same  or  similar  job,  if  not  what  are  the 
reasons;  (d)  whether  the  training 
received  was  applicable  to  jobs  held;  (e) 
wages  at  placement  and  during  follow 
up  period;  (f)  an  explanation  regarding 
why  those  veterans  placed  during  the 
grant,  but  not  employed  at  the  end  of 
the  follow  up  period,  are  not  so 
employed;  and  (g)  any 
recommendations  to  improve  the 
program. 

Xn.  Administrative  Provisions 

A.  Limitation  on  Administrative  and 
Indited  Costs 

1 .  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated. 


approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

2.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

3.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency'-s 
Cost  Accoimting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

B.  Administrative  Standards  and 
Pmvisions 

Unless  specifically  provided  in  the 
grant  agreement,  DOL's  acceptance  of  a 
proposal  and  an  award  of  federal  funds 
to  sponsor  any  program(s)  does  not 
provide  a  waiver  of  any  grant 
requirements  and/or  procedures.  For 
example,  the  OMB  circulars  require  and 
an  entity's  procuj^ment  procedures 
must  provide  that  all  procurement 
transactions  will  be  conducted,  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  the  services, 
the  DOL  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  avoid  competition. 
All  grants  will  be  subject  to  the 
following  administrative  standards  and 
provisions: 

1.  29  CFR  Part  93— Lobbying. 

2.  29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-profit  Organizations,  and  with 
Commercial  Organizations. 

3.  29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

4.  29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 


5.  29  CFR  Part  98— Federal  standards 
for  Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

6.  29  CFR  Part  99— Audit  Of  States, 
Local  Governments,  and  Non-profit 
Organization. 

7.  29  CFR  Parts  30,  31,  32,  33  and 

36 — Equal  Employment  Opportunity  in 
Apprenticeship  and  Training; 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Labor,  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities; 
and  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 
actual  grant  award,  VETS  may  enter  into 
negotiations  concerning  such  items  as 
program  coihponents,  funding  levels, 
and  adfaiinistrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  Grant  Officer 
reserves  the  right  to  terminate  the 
negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washington.  DC.  this  27  day  of 
February.  2003. 
Daniel  P.  Murphy, 
Grant  Officer. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  A()pn>val  No.  03464)043 


I.TYPEOf  SUBiaSSKM: 

AwiCBtion 

[J  ConsmKHon 

□  Moi»Cuii»lnicBoii 


5.  APPUCANTMFOmiATION 


PraappBcabon 
I   I  Coftsliuction 

D  Mort-Coiwtnictlow 


2.0ATE8UBMrrrEO 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Appicant  UMittfiv 


Stale  A()pKcalion  tdenlifier 


r  .  ila  ml  111  iilMlai 


Legal  Name: 


Address  6;n«dr^.  county.  State,  and  zip  code): 


Organizalional  Unit 


Name  and  telephone  number  o<  peraon  to  be  oonteclad  on  matters  irwoMn) 
this  appicalion(9n«  area  code; 


C.  EMPLOYER  WEWTIFICATIOM  NUMBER  fE/W;. 

nn-i  I  I  I  ITT 


7.  TYPE  OF  APPLICANT: fentariwrapriato  iMter in  tm) 


8.  TYPE  OF  APPLICATION: 

If  Revision,  enter  appropriate  teUer<s)  in  bax(es)  [^     [^ 

A.  Increase  Awart         B.  Decrease  Award       C.  Increase  Dura«on 
D.  Decrease  Duration    CMtetisfiedfy): 


10  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

□n-oin 


TITLE: 


13.  PROPOSED  PROJECT 


Start  Date 


11  AREAS  AFFECTED  BY  PROJECT  ^Cilies.  Counties.  States,  etc.): 


Ending  Date 


IS.  ESTIMATED  FUNDING: 


D 


A  State  H.  Independent  School  Ost. 

B.County  I  State  Conlioled  Insiitulion  of  Higher  Learning 

C.  Municipal  J.  Private  Unrversity 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F  Mermunictpal  M.  PraAt  Organization 

G.  Special  Oistrid  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Appicant 


b.  Project 


a.  Federal 


b.  Applicant 


estate 


d.  Local 


e.  Other 


f.  Program  income 


g.  TOTAL 


TT 


sr 


1«.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPUCATIOWAPPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXEOmVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  • 


b.No.    D  PROGRAM  IS  NOT  COVERED  BYE.  0  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
OYm    IT 'Yea.'' attach  an  wcptafMlion.  Qno 


18.  TO  THE  BEST  OF  MY  MIOWLEDGE  AND  BEUEF.au.  DATA  IN  THIS  APPLK:ATK)Nff'REAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 

ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 

a.  Type  Name  of  Authorized  Representative 


b.TWe 


c  Telephane  Number 


d.  Signature  of  Authorized  Representative 


e.  Date  Signed 


Previous  Edition  Usabte 
Authorized  for  Local  Reproduction 


Stwdard  Form  424  (Rev.  7-97) 
PrescrtMd  by  OMB  Circular  A-ia2 
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INSTRUCTIONS  FOR  THE  SF-424 


PuMc  wportinQ  burden  far  this  collection  of  infonnation  is  estimated  to  average  45  minites  per  response,  indudwig  time  far  reviewinB 
iratructions  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  ooHection  of 
infennation.  Send  comments  regarding  the  l)urden  estimate  or  any  other  aspect  of  this  ooiection  of  infonnation.  indudmg  suggestions  for 


reducing  this  t)urden.  to  the  OfBce  of  Management  and  Budget.  Paperwort^  Redu^on  F»roM  (034W)043).  WasW 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  rr  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


TNs  is  a  standard  farm  used  t>y  applicanis  as  a  required  facesheatfar  prsappUcalions  and  applications  submitted  far  Federal  ^istance.  tt 

Ml  be  used  by  Federal  agencies  to  obtain  appicant  certification  that  Slates  which  have  established  a  review  and  oommerit  prooarkn  in 
response  to  Executive  <>der  12372  and  have  selectBd  the  program  to  be  included  in  their  proceae.  have  been  given  an  opporfcinity  to  review 

fte  appfcanTs  submlHion. 


1. 
2. 

3. 
4. 


7. 
8. 


Enby: 


DMb  ^iplicalion  submittad  to  Federal  agency  (or  Stato  if 
i^iplcable)  and  appNcanrs  control  number  (if  applcaUe). 


•)- 


only  (if 


If  this  application  is  to  continue  or  revise  an  exisling  awaid. 
t  Federal  JdenMer  number.  V  tor  a  new  prcijact, 
loanK. 


12. 

13. 
14. 

15. 


LegHname  of  appicant.  name  of  primary  oiganizattonal  uni 


the  i^ipicant.  and  name  and  Wephone  number  of  the  perKm  to 
contact  on  mattsre  rstatod  to  iNa  I 


EnlBr  Employw  IdenlHcaion  Number  (EM)  1 
Inlamal  Revenue  Service. 


by  the 


Enlv  Iht  ipprapriale 


Chaok  approprialB  bOK  and 
apaoa(«)  provided: 


•  new 


in  the  spMe  piovidad. 


17. 


Entry: 
Usi  only  the  largest  poMical  enbtieB  afieolwl  (e.g..  Sato. 

Self-esplanatory. 

List  the  appicanTs  Congressionel  District  and  any 
Oistrict(s)  alfeclBd  by  the  program  or  prgiiecL 

Amount  reguaalad  or  to  be  oonMbulsd  during  Vie  Irat 
fondbi^budgat  period  by  e«h  contributor.  Vakia  of  in- 
Idnd  contributions  should  be  included  on  appreprtate 
Inea  as  applcable.  If  (he  acdon  wM  raauR  in  a  ddar 
change  to  an  eaialing  award,  kidteata  floftr  *to  «K)unt 
ofttediange.  For  deoaaaea.  anctoaa  tw  amounts  In 
pwsnttaeea.  If  bo«)  basic  and  aupplamanW  amounts 
are  indudad.  show  breAdown  on  an ) 
For  muMpie  pregrem  fundhig.  ui 
biaaltdown  using  same  catognriasaa  lam  15. 

ApfHicarts  should  contoct  the  Stato  Slni^  POM  of 
Contact  (SPOC)  far  Federal  ExaouNwa  Order  12372  to 

lieaubiacltoma 


not 


-  XanHnuaHoff  means  an  flRtsnrion  tor  an  I 
Ibndtogibudgat  period  far  a  pra)Kt  wNh  a  praiactMl 


(totha 
Mia  parson  wtio  signs  ae  (he 

t  of  datal  include  dslniiuent 


ItL 


'  maana  any  change  in  ttto  Fadani 
GoMmmant's  Inanciil  oblgtfan  or  oonlng«« 
labMy  ftom  an  etdsHng  I 


To  be  signed  by  ttto  auVnrizad 

.  A  copy  oflha  gowaming  body  a 
I  tor  you  to  sign  Ni 
»muat1»onflaint« 


of  tie 


Nmw  of  Fadarri  agency  Itam  which 


is  being 


{  _ 

aulNirizalion  be  aubnMBd  as  part  of  ttto  applcaloa) 


ia       UntwCatriogofFadMilOomaalto 
iMa  01  aia  pregram  unoar  macn 


nunnbarand 


11.       BMsrabriardaacriplivailleorihapraiBOLirmaralhanana 
pragmm  ia  invotvad.  you  should  append  en  eaplanalion  on  a 
separato  sheet  If  sppropriato(a.g..ouiwtruotion  or  real 
property  proiecis).  Mach  a  map  showing  protect  tocaMon.  For 
praapplcallane.  use  a  separato  sheet  to  prowida  a  summary 
deeoV*)"  or  ■■■  proiecL 


SF-4a4(flsv.7-0r) 
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mSTRUCnONS  for  the  SF-424A 


Public  reporting  bunlen  for  this  collection  of  inforgriation  is  estimated  to  average  180  minutes  per  response,  inckiding  time  tor  twJtmng 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviownng  theuJteaionof 
information  Send  comments  regarding  the  txjrden  estimate  or  any  other  aspect  of  this  collection  of  information,  ndudktg  sbiw«aHjm  for 
redudng  this  burden,  to  the  Office  of  Ktenagement  and  Budget.  PapervMork  Reduction  Project  (034W)0a 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  InslnictkNM 

This  form  is  designed  so  that  application  can  be  made  for  fimds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounte  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  functnn 
or  activity.  Sectkxis  A.  B.  C.  and  D  shouW  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  whKh  requires  Federal  authorizatron  in  annual  or 
other  funding  period  incremenls.  In  the  latter  case.  Sectk)ns  A.  B. 
C.  and  D  shouW  provkle  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  shouW  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applicatk>ns  shoukJ  contain  a  breakdown  by  the  otjject  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Une*  1-4  Columns  (a)  and  (b) 

For  applicatkxis  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestk:  Assistance  Catatog  number)  and  not  requmng 
a  functkxal  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catatog  number  in  Column 
(b). 

For  applteattons  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functtons  or  activities,  enter  the  name  of 
each  activity  or  functkjn  on  each  line  in  Column  (a),  and  enter  the 
Catatog  number  in  Column  (b).  For  appNcations  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  functton  or  activity,  enter  the  Catatog  program  title 
on  each  line  in  Cokimn  (a)  and  the  respective  Catalog  number  on 
each  fine  in  Column  (b). 

For  applkations  pertaining  to  muilGjpfe  programs  where  one  or 
more  programs  reqwre  a  breakdown  by  functton  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  shouto  be  used  when  one  form 
does  not  provkle  adequate  space  for  aH  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  ShouW  provkle  the  summary  totals  by  programs. 

Unes  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  In  Columns  (a)  and  (b).  enter  in  Columns  (e).  (0.  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  fbnns 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Cohjmns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  ins6ucttons 
proinde  for  this.  Otherwise,  leave  these  oohimns  blank.  Enter  in 
cokjmns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Cok*nn  (g)  shouW  be  the 
sum  of  amounts  in  Cohvnns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Cokjmn  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Cokjmn  (f)  the 
amount  of  the  increase  or  decrease  of  nonfederal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whk:h  inckides  the  total  prevtous  aphorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Cokjmns  (e)  and  (f).  The  amount(s)  in  Cotomn  (g) 
shouU  not  equal  the  sum  of  amounts  in  Cotomns  (e)  and  (f). 

Una  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  thrcxjgh  (4).  enter  the  tMes  of  the 
same  programs,  functtons,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Sectton  A.  When  addittonal  sheets  are  prepared  lor 
Sectton  A.  provkle  similar  column  headings  on  each  sheet  For 
each  program,  ftmctton  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Une  6»-l  -  Show  the  totals  of  Lines  6a  to  6h  in  each  cokmm. 

Une  6)  -  Show  the  anwunt  of  indirect  cost 

Une  6k  -  Enter  the  total  of  anxxfits  on  Lines  6i  and  6j.  For  a> 
appltoattons  for  new  grants  and  oontinuatton  grants  the  total 
amount  in  cohmm  (5).  Line  6k.  shouU  be  the  same  as  the  total 
amount  shown  in  Sedfon  ^  Cok«nn  (g).  Une  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Cokjmns  {^H*).  L«~  6k 
shouM  be  the  same  as  the  sum  of  the  amounts  in  Secbon  A. 
Columns  (e)  and  (0  ooUne  5. 

Una  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  prpjecL  Do  not  add  or  suMrad  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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narrative  statement  ttie  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  norvFederal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  irxdiided,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contrit>utk>n  to  be  made  by  the 
applicant 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
ir>-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  arxl  in-kind 
contritxjtions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHe).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


INSTRUCTIONS  FOR  THE  SF-424A  (continued) 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 


Section  E.  Budget  Estimates  of  Federal  Funds  Needed  fbr 
Balance  of  ftte  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  sanrw  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  furiction  or 
activity  is  not  necessary.  For  new  applk:ations  and  continuation 
grant  applk:ations,  enter  in  the  proper  columns  amounts  of  Federal 
furxls  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  reviskxis  (amendments,  changes,  or 
supplements)  to  funds  for  the  cunent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  sut>mit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Sectkm,  anrxjtate 
accordingly  arxl  show  tfie  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  irxlivklual  direct 
obfect  dass  cost  categories  that  may  appear  to  t>e  out  of  the 
ordinary  or  to  explain  the  details  as  required  t)y  the  Federal  grantor 
agency. 

Une  22  -  Enter  ttie  type  of  indirect  rate  (proviskinal,  predetermined, 
final  or  fixed)  tfiat  will  be  in  effect  during  ttte  furtding  period,  the 
estimated  amount  of  the  t>ase  to  whk:h  the  rate  is  applied,  and  the 
total  indirect  expense. 

Une  23  -  Provide  any  bther  explanatkxis  or  comments  deemed 
necessary. 
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CERTIFICATIONS  AND  ASSURANCES 
ASSURANCES  AND  CBRTIPICATIONS  SIGNATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  in  this  section.   By  signing  and  returning 
this  signature  page,  the  grantee/recipient  is  providing  the 
certifications  set  forth  below:   -   .  .    . 

A.  Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free/Tobacco-Free  Workplace, 

B.  Certification  of  Release  of  Information 


C.  Assurances  -  Non- Const ruction  Programs 

D.  Applicant  is  not  a  501(c)(4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  Applicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Plaaaa  Note; 


This  signature  page  and  any  pertinent 
attachments  which  may  be  required  by^  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOALS 

(data  entered  cumulatively) 


Pflffomuince  GmIs 

Assessments 
Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 
Diract  Placements  Into  Unsubsidized  Employmenf 
Assisted  Placements  Into  Unsubsidized  Employment 
Combined  Placements  Into  Unsubsidized  Employment 
(Dhvct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  90  Days 

Number  Retaining  Jobs  For  180  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Hourly  Wage  At  Placement 

EmolovabUitv  Development  Services  -  fAs  Aoolicable) 

» 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre-employment  Services 
Occupational  Skills  Training 


Planned  Expenditures 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


1ST 
QTR 

2ND 
QTR 

3RD 
QTR 

4TH 
QTR 

IstQtr 


2ndQtr 


3rdQtr      4th  Qtr 


$ $ $ $ 

$ $ $ $ 

$  $  $  $ 


'Services  may  include  training  and/or  supportive. 
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Direct  Cost  Descriptions  For  Applicants  and  Sub-Applicants* 

Proposed 
Annual  %oFTime.  AdministrationProposed 


» 


Sub-Total 


Administration     Program 


Fringe  Benefits  For  All  Positions 

Contractual 

Travel 


Indirect  Costs 

Equipment 

Supplies 


Total  Costs 


A 


Administration        Program 


••  Administrative  costs  are  associated  with  the  supervisioii  and  management  of  the  program  and  do  not  directly  ot  immediately  affect 
participants. 

*  Direct  costs  for  all  funded  positions  for  bodi  an>licant  and  sub-applicant(s)  must  be  provided. 
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HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1.  Assessments.    This  piocess  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  before  enrolling  Aem  in  an  HVRP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  interests  and  aptitudes,  present  abilities, 
previous  education  and  woric  experience,  income  requirements,  addressing  supportive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Participants  Fnmllarf    A  client  should  be  recorded  as  having  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  en^loyment  has  been  received  dirou^ 
the  HVRP  pfx>gram.  This  should  be  an  unduplicated  count  over  tiie  year  i.e.,  each  participant  is 
recorded  only  once,  regardless  of  the  number  of  tiroes  she  or  be  receives  assistance. 

3.  Placed  Into  Transitional  Or  Pt^rmanwit  Hni^ing     A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  the  program  iq)grades  his/her 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
ftom  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  iqxHi  obtaining  permanent  housing. 

4.  Direct  Placennih  Tntn '  Tnc»iii«u«x>d  F^npl«vm«it    A  direct  placement  into  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-funded  staff  with  an  establidied 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 

minimum  wage.  Day  labor  and  other  very  short-teim  placements  should  not  be  recorded  as 
placements  into  unsubsidized  emf^yment 

5.  k^^ttmA  viMrm^^mt*  inin  I  Jr^Amufi'^  P«i»pfaiimi>«t    Assisted  placements  into 
unsubsicfized  enq>loynMat  shoukl  be  recorded  where  the  definitioa  fo  placement  with 
unsubsidized  employment  above  is  met,  but  the  placement  was  ananged  by  an  agency  to  which 
the  HVRP  refined  the  hoineless  veteran,  such  as  a  Job  Training  Partnership  Act  (JTPA)  program. 

6.  Coat  Per  Placement.   The  cost  per  placement  into  unsabsiffized  employment  is  obtained 
by  dividing  die  total  HVRP  funds  expended  by  the  total  of  direct  placements  plus  assisted 
placcmcnls. 

7.  Niiihi^r  UM%ining  inh  Fnr  10  n.y«    To  be  couuted  ss  retaining  a  job  fof  30  days, 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  die 
definitioD  for  either  direct  placement  or  assisted  placement  into  uasuba^ized  aof^aymetit  above  is 
met  This  allows  clients  who  have  nioved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  kmg  as  the  client  has  been  steadily  emptoyvd  fior  that  length  of 
time. 
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8.  MnrnhPr  Retaining  Job  For  90  Davs.    To  be  counted  as  retaining  a  job  for  90  days, 
continuous  en^loymcnt  witii  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definiti(m  for  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met. 
This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
retaining  the  job  for  90  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 

9.  Rate  nf  Placement  Into  Unswhsidized  Emplovment.    The  rate  of  placement  into 
unsubsidized  employment  is  obtained  by  dividing  tiie  number  placed  into  unsubsidized 
employment  (HVRP),  plus  the  number  of  assisted  placements  into  unsubsidized  employment  by 
die  number  of  clients  enrolled. 

10.  Average  Hourly  Wage  At  Placement.    The  average  hourly  wage  at  placement  is  the 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

11.  Rtnplovabilitv  Development  Services.   This  includes  services  and  activities  which  will 
develop  or  increase  the  employability  of  die  participant  Generally,  this  includes  vocational 
counseling,  classroom  and  on-tiie-job  training,  pre-employment  services  (such  as  job  seeking  skills 
and  job  search  workdiops),  temporary  cwr  trial  employment,  sheltered  work  environments  and 
odier  related  services  and  activities.  Planned  services  should  assist  the  participant  in  addressing 
specific  barriers  to  employment  and  finding  a  job.  These  activities  may  be  provided  by  die 
applicant  or  by  a  subgrantee,  contractor  or  another  source  such  as  the  local  Job  Partnership 
Training  Act  program  or  die  Disabled  Veterans'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans'  Employment  Representatives  (LVERs).    Such  services  are  not  mandatory  but  entries 
should  reflect  die  services  described  in  die  applicatimi  and  die  expected  number  of  participants 
receiving  or  eiurolled  in  such  services  during  each  quarter.    Participants  may  be  recorded  more 
than  once  if  they  receive  more  than  CMie  service. 

12.  Tntal  Planned  Expenditures.  Total  funds  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

13.  A Hministrarive  Costs.  Administtative  costs  shall  consist  of  all  direct  and  indirect  costs 
associated  widi  the  supervision  and  management  of  die  program.  These  costs  shall  inchide  die 
administrative  costs,  both  direct  and  indirect  of  subrecipients  and  contractws. 

14.  Participant  Services.   This  cost  inchides  siqiportive,  training,  or  social  rehabiUtaticm 
services  which  will  assist  in  stabilizing  die  participant   This  category  should  reflect  all  costs  odier 
dian  administrative. 
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Apffl  1.2000 


New  Ywk-Northeni  New  Jcwey-LoM  Ii»«d.  NY-NJ-CT-PA  CMSA  21.I99JM5 
I  III  ilililm  riMiriili    P"- r'«>""^.CACMSA  I6J73J645 


IL-IN-WICMSA  9.I57>I0 


DC-MD-VA--WV  CMSA 


IjBMjm 


JcMCCACMSA 


PhitodeWMa-Wilmii^oa-AHlic  CHy.  PA-NJ-DE-MD  CMSA  6.1tt.463 
B<Mloii-WoroM>Br-Uwwnce.MA--NH-ME-CTCMSA  5J19,I00 


Detroil-AaB  Aibor-FBl.  Ml  CMSA  5.456.421 


Dalh»-Foit  Worth.  TX CMSA  5.22IJ0I 


Hourtoii-Gal¥crtop-Bwairi«.TXCMSA 


K>Bit-Fort  LaadewMe.  FL  CMSA  3  J76310 


WACMSA  3.554.760 


Pfco«ii«-Me<a.  AZ  MSA  3.251^76 


Minaen>oli>-St  Paul.  MN-Wl  MSA  2.961  J06 


CteveiMid-Akroa.OHCMSA 


S«  DicMO.  CA  MSA  2J13 J33 


St  Louis.  MO-IL  MSA  2.603.607 


DcnvCT-Boulder-^jredcy.  CO  CMSA  2.581.506 


S«  JuMi-CMWS-ArBcibo.  Ml  CMSA  2.450.292 


T 


7.039.362 


4.669.571 


OAMSA4.1I2.19I 


2.945.131 


April  1. 1990 


Tama-St  Petenbtag-CtagwKer.  FL  MSA  2395.997 


Pidsbucrii.  PA  MSA  2.351.695 


Porttapd-Saicm.  OR-WA  CMSA  2.265.223 


CinciiUMti-HMnihon.  OH-KY-IN  CMSA 


Sauwucmo-Yolo,  CA  CMSA 


City.  MO-KS  MSA 


Mih»aukee-Racine.  Wl  CMSA  1.619.572 


OriMido.FLMSA  1.644.561 


Indianapolis.  IN  MSA  1.607.416 


S«  Antonio.  TX  MSA 


Norfolk-Viignia  Beach-Newport  Newi.  VA-NC  MSA  1 .569.541 


Las  Vegas.  NV-AZ  MSA 


Columbus.  OH  MSA 


Chartotte-Gaslonia-Rock  HiU.  NC-SC  MSA 


New  Orieans.  LA  MSA 


Sah  Like  City--Oaden.UT  MSA 


Gitensboro-Winston-Sakm-Hiati  Point.  NC  MSA  1.251.509 


Auatin-San  Maicos.  TX  MSA  1.249.763 


Nashville.  TN  MSA 


1.979.202 


I.796J57 


1.776.062 


1.592313 


1.563.212 


1340.157 


1.499.293 


U37.726 


U33.914 


1.231311 


Providcoce-Fall  River-Wafwick.  R1--MA  MSA  1.111.613 


Raleigh-Purfaam-Chapel  Hill.  NC  MSA 


Haitfoid.CTMSA  1.113.110 


But&lo-Niagaia  Falls.  NY  MSA 


Memphis.  TN-AR-MS  MSA 


1.117.941 


1.170.111 


19349^649 


14331329 


1.239.120 


6.727/»50 


6.253311 


5J92.937 


5.455.403 


5.117.171 


4j037.2t2 


3.731.131 


2.959.950 


3.192312 


2.970321 


2.231.410 


233M34 


2.159.644 


2.491.016 


2.492325 


1.910.1401 


2.270.101 
2.067.959 


2394.111 


1.793.476 
1.117371 


1.411.102 


1312375 


1.607.113 


1.224J52 


1310.491 


1324.749 


1.443.244 


152.737 


1345.450 


1.162.093 


1.215.270 


1.072.227 


1.050304 


146.227 


915.026 


155345 


1.157315 


1.119.211 


1.135.614      I       1.007306 
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45 

West  Palm  Beach-Boca  Ratoo.  FL  MSA 

1.131.184 

863318 

46 

Jacksonville.  FL  MSA 

1.100.491 

906,727 

47 

Rochester.  NY  MSA 

1.098.201 

1,062,470 

48 

Grand  Rapids-Muskeson-Holland.  MI  MSA 

1.088314 

937,891 

49 

OkiabonaCity.OKMSA 

1.083346 

958,839 

50 

Louisville.  KY-IN  MSA 

1,025398 

948,829 

51 

996312 

865,640 

52 

Greenville-Spaitanburx-Anderson,  SC  MSA 

962.441 

830363 

53 

Dayton-SprinKfidd.  OH  MSA  950358         | 

951,270 

54 

Fresno.  CA  MSA 

922.516 

755,580 

55 

Birmingjiam,  AL  MSA 

921.106 

840.140 

56 

Honoluhi.  HI  MSA 

876,156 

•If   f  SI 

836.231 

%t%\  A") A 

57 
58 

Albany— Schenectady— Troy,  NY  MaA  vu^juj 
Tucson,  AZ  MSA  843.746 

666.880 

59 

Tulsa.  OK  MSA 

803,235 

708,954 

60 

Syracuse,  NY  MSA 

732,117 

742,177 

61 

Omaha.  NE-IA  MSA 

716,998 

639380 

62 

Albuquerque.  NM  MSA  712.738 

589.131 

63 

Knoxville.TNMSA 

687.249 

585,960 

64 

EI  Paso,  TX  MSA 

679.622 

591,610 

65 

Bakersfield,  CA  MSA 

661.645 

543,477 

66 

Allentown-Bethlehem-Easton.  PA  MSA 

637.958 

595,081 

67 

Hamsburg-LebuKMi-Cariisle,  PA  MSA 

629,401 

587,986 

68 

Scranton-Wilkes-Bam-Hazleton,  PA  MSA 

624.776 

638,466 

69 

Toledo,  OH  MSA 

618.203 

614,128 

70 

Baton  Rouse.  LA  MSA 

602,894 

528,264 

71 

YoioiKStown- Warren,  OH  MSA 

594,746 

600,895 

72 

SorinKfield.  MA  MSA 

591.932 

587,884 

73 

Sarasota-Bradenton,  FL  MSA 

589,959 

489,483 

74 

Little  Rock-North  Little  Rock.  AR  MSA 

583.845 

513,117 

75 

McAlIen-EdinbuTR-Mission,  TX  MSA 

569,463 

383,545 

(FR  Doc.  03-5087  Filed  3-4-03;  8:45  am) 

BILUNG  COOE  4510-79-C 

DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

Non-Urban  Homeless  Veterans' 
Reintegration  Program  Competitive 
Grants  for  FY  2003 

agency:  Veterans'  Employment  and 

Training  Service,  Labor. 

action:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

(SGA)  for  Homeless  Veterans' 

Reintegration  Programs  (HVRP)  (SGA 

03-03). 


SUMMARY:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Service 


(VETS),  annoimces  a  grant  competition 
for  non-urban  grants  for  Homeless 
Veterans'  Reintegration  Programs 
(HVRP)  authorized  under  the  Homeless 
Veterans'  Comprehensive  Assistance 
Act  of  2001  (HVCAA)  for  HVRP  grants 
for  nqn-urban  areas.  This  notice 
contains  all  of  the  necessary  information 
and  forms  needed  to  apply  for  grant 
funding.  Such  programs  will  assist 
eligible  veterans  who  are  homeless  by 
providing  employment,  training, 
support  services  and  assistance.  Under 
this  solicitation,  VETS  anticipates  that 
up  to  $2.0  million  will  be  available  for 
grant  awards  in  Program  Year  (PY)  2003 
and  expects  to  award  up  to  fifteen  (15) 
grants.  The  HVRP  programs  are 
designed  to  be  flexible  in  addressing  the 
ujiiversal  as  well  as  local  or  regional 
problems  baning  homeless  veterans 
firom  the  workforce.  VETS  in  Program 
Year  (PY)  2003  will  continue  to  seek 


applicants  that  provide  direct  services 
through  a  case  management  approach, 
link  with  Federal,  State  and  Local 
resources  for  homeless  veterans  and 
have  clear  strategies  for  employment 
and  retention  of  the  homeless. 
DATES:  Applications  are  to  be  submitted, 
including  those  hand  delivered,  to  the 
address  bielow  by  no  later  than  4:45 
p.m.,  eastern  standard  time,  April  21. 
.  2003. 

ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  03-03.  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Forms  or  Amendments:  If  another 
copy  of  a  standard  form  is  needed,  go 
online  to  http://www.nara.gov. 

To  receive  amendments  to  this 
solicitation  (please  reference  SGA  03- 
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03),  all  applicants  must  register  their 
name  and  address  with  the  Grant  Officer 
at  the  following  address:  U.S. 
Department  of  Labor,  Fhrocurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,. NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  conhrm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570,  prior  to  the 
closing  deadline.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  5  of  the  Homeless  Veterans' 
Comprehensive  Assistance  Act  of  2001 
(HVCAA)  amended  th6  Homeless 
Veterans  Reintegration  Programs  at  38 
U.S.C.  2021,  (HVCAA)  and  provides 
"the  Secretary  *   *  *  shall  conduct, 
directly  or  through  grant  or  contract, 
such  programs  as  the  Secretary 
determines  appropriate  to  provide  job 
training,  counseling,  and  placement 
services  (including  job  readiness  and 
Uteracy  and  skills  training)  to  expedite 
the  reintegration  of  homeless  veterans 
into  the  labor  force." 

The  Homeless  Veterans'  Reintegration 
Project  (HVRP)  was  the  first  nationwide 
Federal  program  that  focused  on  placing 
homeless  veterans  into  jobs.  Both  types 
of  programs,  urban  and  non-urban,  in 
the  past  have  provided  valuable 
information  on  approaches  that  work  in 
the  different  environments. 

n.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Served 

This  SGA  is  for  non-urban  HVRP 
grants.  Separate  SGAs  for  urban  and 
new  grantees  HVRP  grants  have  been 
issued  at  the  same  time.  Due  to  the 
amount  of  funds  available,  and  the 
emphasis  on  establishing  or 
strengthening  existing  linkages  with 
other  recipients  of  funds  under  the 
HVCAA,  die  only  potential  jurisdictions 
which  will  be  served  through  this  non- 
urban  competition  for  HVRPs  in  PY 
2003  are  the  areas  outside  of  the  75  U.S. 
cities  largest  in  population  and  the  city 
of  San  Juan,  Puerto  Rico.  The  75  U.S. 
cities  largest  in  population  are  listed  in 
Appendix  G. 


B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  local  workforce 
investment  boards,  local  public 
agencies,  for-proht/commercial  entities, 
and  nonprofit  organizations,  including 
faith-based  and  community 
organizations,  which  have  familiarity 
with  the  area  and  population  to  be 
served  and  can  administer  an  effective 
program.  Eligible  applicants  will  fall 
into  one  of  the  following  categories: 

1.  State  and  Local  Workforce 
Investment  Boards  (WIBS)  as  defined  in 
sections  111  and  117  of  the  Workforce 
Investment  Act,  are  eligible  applicants, 
as  well  as  State  and  local  public 
agencies. 

2.  Local  public  agencies,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (This  typically  refers  to 
cities  and  counties).  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  ^  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  sub-awards,  experienced  public 
agencies,  private  nonprofit 
organizations,  private  businesses  and 
faith-based  and  community 
organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  imique  to 
homeless  veterans,  a  famiUarity  with  the 
area  to  be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

3.  Also  eligible  to  apply  are  for-profit/ 
commercial  entities  and  private 
nonprofit  organizations  that  have 
operated  an  HVRP  or  similar 
employment  and  training  program  for 
the  homeless  or  veterans  and  proven  a 
capacity  to  manage  grants  and  have  or 
will  provide  the  necessary  linkages  with 
other  service  providers.  Entities 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Codes  that  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  announcement 
as  section  18  of  the  Lobbying  Disclosure 
Act  of  1995,  Public  Law  No.  104-65, 
109  Stat.  691,  prohibits  the  award  of 
Federal  funds  to  these  entities. 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $2.0  million.  It  is 
anticipated  that  up  to  15  awards  may  be 
made  under  this  solicitation.  Awards 
are  expected  to  range  from  $150,000  to 
$200,000.  The  Department  of  Labor 


reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  the  $200,000  will  be 
considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  (12)  months  from  date  of  award 
unless  modified.  It  is  expected  that 
successful  applicants  will  commence 
program  operations  under  this 
solicitation  by  July  1,  2003.  Program 
funds  must  be  obligated  by  June  30, 
2004,  however,  funds  may  be  reserved 
for  limited  activities  of  close-out. 

E.  Optional  Year  Funding 

Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose, 
optional  year  funding  may  be 
considered.  The  government  does  not, 
however,  guarantee  optional  year 
funding  for  any  awardee.  Should  VETS 
decide  that  an  option  year  for  funding 
be  exercised,  the  grantees'  performance 
during  the  previous  period  of  operations 
will  be  taken  into  consideration  as 
follows: 

1.  The  grantee  must  meet  at  minimum 
85%  of  planned  goals  for  Federal 
expenditures,  em'oUments,  and 
placements  in  each  quarter;  and 

2.  The  grantee  must  be  in  compliance 
with  all  terms  identified  in  the 
solicitation  for  grant  application, 
general  and  special  provisions. 

3.  All  program  and  fiscal  reports  must 
have  been  submitted  by  the  established 
due  date  and  must  be  verifiable  for 
accuracy. 

All  instructions  for  modifications  and 
annoiwcement  of  fund  availability  will 
be  issued  at  a  later  date.  For  these 
competitive  grants,  only  two  optional 
years  of  HVRP  funding  may  be 
available. 

F.  Submission  of  Proposal 

A  cover  letter,  an  original  and  two  (2) 
copies  of  the  proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Service  Office, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  proposal  must  consist  of  two  (2) 
separate  and  distinct  parts:  (a)  The 
technical  proposal  and  (b)  the  cost 
proposal;  one  (1)  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  an  original  and  two  (2)  copies  of  . 
the  Technical  Proposal;  and  an  original 
and  two  (2)  copies  of  the  Cost  Proposal. 

G.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
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at  the  Office  of  Procurement  Services 
after  4:45  p.m.  e.t.,  April  21,  2003,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  April  21,  2003;  or 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  April  21, 
2003; and 

3.  It  is  determined  by  the  government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
estabUsh  the  date  of  mailing  of  a  late 
appUcation  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  bora,  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  appUcation  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  vdthout  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
shoiUd  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  frtim  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bxdl's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  docimientary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  the  concerns 


involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline,  as  you  assume 
the  risk  for  ensuring  a  timely 
submission;  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

m.  Participant  Eligibility 

To  be  eligible  for  participation  under 
HVRP,  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regiUar,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
Uving  accommodations;  an  institution 
that  provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regiilar  sleeping  accommodation  ior 
himian  beings.  (42  U.S.C.  11302  (a)). 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  (38  U.S.C. 
101(2)) 

IV.  Related  HVRP  Program 
Development  Activities 

Community  Awareness  Activities 

In  order  to  promote  linkages  between 
the  program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services;  they  are  encouraged  but  not 
mandatory.  Rather,  the  grantee  will  have 
the  flexibility  to  attend  service  provider 
meetings,  seminars,  conferences, 
outstation  staff,  develop  individual 
service  contracts,  and  involve  other 
agencies  in  program  planning.  This  list 
is  not  exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and 
orientation  activities  to  the  following: 

A.  Providers  of  hands-on  services  to 
the  homeless  veteran,  such  as  shelter 
and  soup-kitchen  operators,  to  make 


them  fully  aware  of  services  available  to 
homeless  veterans  to  make  them  job- 
ready  and  place  them  in  jobs. 

B.  Federal,  State  and  local  entitlement 
services  such  as  the  Social  Seciuity 

■  Administration  (SSA),  Department  of 
Veterans'  Affairs  (DVA),  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices.  One- 
Stop  Centers  (which  integrate  WIA, 
labor  exchange,  and  other  employment 
and  social  services),  detoxffication 
facilities,  etc.,  to  familiarize  them  with 
the  nature  and  needs  of  homeless 
veterans. 

C.  Civic  and  private  sector  groups. 
and  especially  veterans'  service  and 
community-based  (including  faith-based 
organizations),  to  describe  homeless 
veterans  and  their  needs. 

D.  Stand  Down  Support.  A  "Stand 
Down",  as  it  relates  to  homeless 
veterans,  is  an  event  held  in  a  locality 
usually  for  three  days  where  services  are 
provided  to  homeless  veterans  along 
with  shelter,  meals,  clothing,  and 
medical  attention.  This  type  of  event  is 
mostly  volunteer  effort,  which  is 
organized  within  a  community  and 
brings  service  providers  together  such  as 
the  DVA,  Disabled  Veterans'  Outreach 
Program  Specialists,  Local  Veterans' 
Employment  Representatives  from  the 
State  Employment  Service  Agencies, 
veteran  service  organization,  military 
personnel,  civic  leaders,  and  a  variety  of 
other  interested  persons  and 
organizations.  Many  services  are 
provided  on-site  with  referrals  also 
made  for  continued  assistance  after  the 
event.  This  can  often  be  the  catalyst  that 
enables  the  homeless  veterans  to  get 
back  into  mainstream  society.  The 
Department  of  Labor  has  supported 
replication  of  this  event.  Many  such 
events  have  been  held  throughout  the 
nation. 

In  areas  where  an  HVRP  is  opoating. 
the  grantees  are  encouraged  to 
participate  fully  and  offer  their  services 
for  any  planned  Stand  Down  event. 
Towards  this  end,  up  to  $5,000  of  the 
currently  requested  HVRP  grant  funds 
may  be  used  to  supplement  the  Stand 
Down  effort  where  funds  are  not 
otherwise  available,  and  should  be 
reflected  in  the  budget  and  budget 
narrative. 

V.  Program  Summary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  imder  section  5  of 
the  Homeless  Veterans'  Comprehensive 
Assistance  Act  (HVCAA)  of  2001  are 
intended  to  address  two  objectives:  (1) 
To  provide  services  to  assist  in 
reintegrating  homeless  veterans  into 
meaningful  employment  vdthin  the 
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labor  force;  and  (2)  to  stimulate  the 
development  of  effective  service 
delivery  systems  that  will  address  the 
complex  problems  facing  homeless 
veterans. 

These  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  FY  2003  will 
continue  to  strengthen  the  development 
of  effective  service  delivery  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  trying  to  transition  into 
gainful  employment,  and  improve 
strategies  for  employment  and  retention. 

B.  Scope  ofProgmm  Design 

The  project  design  must  provide  for 
the  following  services: 

1.  Outreach,  intake,  assessment, 
counseling  to  the  degree  practical  and 
employment  services.  Outreach  must  be 
provided  at  shelters,  day  centers,  soup 
kitchens,  VA  medical  centers,  and  other 
programs  for  the  homeless.  Program 
staff  providing  outreach  services  should 
be  veterans  who  have  experience  in 
dealing  with,  and  an  understanding  of 
the  needs  of  the  homeless. 

2.  Coordination  with  veterans' 
services  programs  and  organizations 
such  as: 

•  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists,  Local 
Veterans'  Employment  Representatives 
(LVERs)  in  the  State  Employment 
Security/Job  Service  Agencies  (SESAs) 
or  in  the  workforce  development 
system's  One-Stop  Centers,  and 
Veterans'  Workforce  Investment 
Programs  (VWIPs); 

•  Department  of  Veterans'  Affairs 
(DVA)  services,  including  its  Health 
Care  for  Homeless  Veterans, 
Domiciliary,  and  other  programs, 
including  those  offering  transitional 
housing;  and 

•  Veteran  service  organizations  such 
as  The  American  Legion,  Disabled 
American  Veterans,  the  Veterans  of 
Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AMVETS); 

3.  Referral  to  necessary  treatment 
services,  rehabilitative  services,  and 
coimseling  including,  but  not  limited  to: 

•  Alcohpl  and  drugs; 

•  Medical; 

•  Post  Traumatic  Stress  Disorder; 

•  Mental  health; 

•  Coordinating  with  McKinney 
Homeless  Assistance  Act  (MHAAJ  title 
VI  programs  for  health  care  for  the 
homeless  (health  care  programs  under 
the  HVCAA); 


4.  Referral  to  housing  assistance 
provided  by,  for  example: 

•  Local  shelters; 

•  Federal  Emergency  Management 
Administration  (FEMA)  food  and  shelter 
programs; 

•  Transitional  housing  programs  and 
single  room  occupancy  housing 
programs  funded  under  MHAA  title  IV 
(and  under  the  HVCAA); 

•  Permanent  housing  programs  for 
the  handicapped  homeless  funded 
under  MHAA  tide  IV  (and  under  the 
HVCAA); 

•  Department  of  Veterans'  Affairs 
programs  that  provide  for  leasing  or  sale 
of  acquired  homes  to  homeless 
providers;  and 

5.  Employment  and  training  services 
such  as: 

•  Basic  skills  instruction; 

•  Remedial  education  activities; 

•  Job  search  activities,  including  job 
search  workshops; 

•  Job  counseling; 

•  Job  preparatory  training,  including 
resume  writing  and  interviewing  skills; 

•  Subsidized  trial  employment  (work 
experience); 

•  On-the-job  training; 
«  CFassroom  training; 

•  Job  placement  in  unsubsidized 
employment; 

•  Placement  follow  up  services;  and 

•  Services  provided  under  WLA. 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  the  local  needs,  and  will 
carry  out  the  objectives  of  the  program 
to  successfully  reintegrate  homeless 
veterans  into  the  workforce. 

Under  the  Government  Performance 
and  Results  Act  (GPRA),  Congress  and 
the  public  are  looking  for  program 
results  rather  than  program  processes. 
The  outcome  measurement  established 
for  HVRP  grants  is  for  grantees  to  meet 
a  minimum  entered  employment  rate  of 
56%,  e.g.,  number  of  entered 
employments  divided  by  enrollments 
(these  outcomes  will  be  reported 
quarterly  on  Technical  Performance 
Goals  Form,  Appendix  D).  While 
entering  employment  is  a  viable 
outcome,  it  will  be  necessary  to  measure 
results  over  a  longer  term  (retention)  to 
determine  the  success  of  programs. 

The  following  program  discussion 
must  be  considered  in  a  program  model. 
The  first  phase  of  activity  must  consist 
of  the  level  of  outreach  that  is  necessary 
to  reach  eligible  veterans.  Such  outreach 
will  also  include  establishing  contact 
with  other  agencies  that  encounter 
homeless  veterans. 

Once  the  eligible  participants  have 
been  identified,  an  assessment  must  be 


made  of  their  abilities,  interests,  needs 
and  barrier  to  employment.  In  some 
cases,  these  participants  may  require 
referrals  to  services  such  as  social 
rehabilitation,  drug  or  alcohol  treatment 
or  a  temporary  shelter  before  they  can 
be  enrolled  into  core  training. 

When  the  individual  is  stabilized,  the 
assessment  should  focus  on  the 
employability  of  the  individual  and 
their  enrollment  into  the  program.  A 
determination  should  be  made  as  to 
whether  they  would  benefit  fi-om  pre- 
employment  preparation  such  as  resmne 
writing,  job  search  workshops,  related 
counseling  and  case  management,  and 
initial  entry  into  the  job  market  through 
temporary  jobs,  sheltered  work 
environments,  or  entry  into  classroom 
or  on-the-job  training.  Such  services 
should  also  be  noted  in  an 
Employability  Development  Plan  so  that 
successful  completion  of  the  plan  may 
be  monitored  bv  the  staff. 

Entry  into  full-time  emplojrment  or  a 
sptecific  job  training  program  should 
follow,  in  keeping  with  the  objective  of 
HVRP  to  bring  the  participant  closer  to 
self-sufficiency.  Supportive  services 
may  assist  the  participant  at  this  stage 
or  even  earlier.  Job  development  is  a 
crucial  part  of  the  employability 
process. 

Wherever  possible,  DVOP  and  LVER 
staff  must  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  members  have 
received  training  in  case  management  at 
the  National  Veterans'  "Training  Institute 
and  have  a  priority  of  focus,  assisting 
those  most  at  a  disadvantage  in  the  labor 
market.  VETS  urges  working  hand-in- 
hand  with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  follow-up  is  an  integral 
program  component.  Follow-up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90  and  180 
day  period  after  entering  employment  is 
required.  It  is  important  that  the  grantee 
maintain  contact  with  the  veterans  after 
placement  to  assure  that  employment 
related  problems  are  addressed.  The  90 
and  180  day  follow-up  is  fundamental 
to  assessing  the  results  of  the  program 
success.  Grantees  need  to  budget  for  this 
activity  so  that  follow-up  can  and  will 
occur  for  those  placed  at  or  near  the  end 
of  the  grant  performance  period. 
Grantees,  prior  to  the  end  of  the  grant 
performance  period,  must  obligate  funds 
to  ensure  that  follow-up  activities  are 
completed.  Such  results  will  be  reported 
in  the  final  technical  performance 
report. 
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VI.  Required  Content 

There  are  seven  program  activities 
that  all  applications  must  contain  to  be 
foimd  technically  acceptable  imder  this 
SGA.  Programs  must  be  "emplojmient 
focused"  and  must  be  responsive  to  the 
rating  criteria  in  section  DC.  These 
activities  are: 

1.  Outreach; 

2.  Pre-enrollment  assessments; 

3.  Emplo}rment  Development  Plans 
for  all  cUents; 

4.  Case  management; 

5.  Job  placement  and  job  retention 
follow-up  (at  90  and  180  days)  after 
individual  enters  employment. 

6.  Utilization  of  DVOP  and  LVER  staff 
in  service  delivery. 

7.  Programs  must  show  commimity 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans. 

Vn.  Proposal  Content 

The  proposal  consists  of  two  separate 
and  distinct  parts,  part  1  is  the  technical 
proposal  and  part  2  is  the  cost  proposal. 
The  information  provided  in  these  two 
parts  is  essential  in  gaining  an 
imderstanding  of  the  programmatic  and 
fiscal  contents  of  the  grant  proposal. 

A.  Part  1—The  Technical  Proposal 
consists  of  a  narrative  proposal  that 
demonstrates:  The  applicant's 
knowledge  of  the  need  for  this 
particular  grant  program;  an 
understanding  of  the  services  and 
activities  proposed  to  obtain  successful 
outcomes  for  the  homeless  veterans 
served;  and  the  capability  to  accomplish 
the  expected  outcomes  of  the  proposed 
project  design.  The  technical  proposal 
narrative  must  not  exceed  fifteen  (15) 
pages  double-spaced,  font  size  no  less 
than  11  pt.,  and  typewritten  on  one  side 
of  the  paper  only.  (The  applicant  also 
must  complete  the  forms,  i.e.,  Technical 
Performance  Goals  chart  provided  in  the 
SGA,  Appendix  D.) 

The  proposal  must  include  an 
outreach  component  which  uses 
veterans  whenever  possible  to  provide 
outreach.  Coordination  with  the 
Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local  Veterans' 
Employment  Representatives  (LVER)  in 
the  jurisdiction  is  required. 

Programs  must  be  "employment 
focused".  The  services  provided  will  be 
directed  toward:  (a)  Increasing  the 
employability  of  homeless  veterans 
through  training  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching 
homeless  veterans  with  potential 
employers. 

The  following  format  for  the  technical 
proposal  is  strongly  recommended: 


1 .  Need  for  the  program :  The 
applicant  must  identify  the  geographical 
area  to  be  served  and  provide  an 
estimate  of  the  number  of  homeless 
veterans  and  their  needs,  poverty  and 
unemployment  rates  in  the  area,  the 
gaps  in  the  local  community 
infrastructure  that  contribute  to  the 
employment  and  other  barriers  faced  by 
the  targeted  veterans,  and  how  the 
project  would  respond  to  these  needs. 
Include  Labor  Market  Information  (LMI) 
on  the  outlook  for  job  opportunities  in 
the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention: 
Applicants  must  be  responsive  to  the 
Rating  Criteria  contained  in  section  IX 
and  address  all  of  the  rating  factors  as 
thoroughly  as  possible  in  the  narrative. 
The  applicant  must:  (a)  Outline  the 
type(s)  of  training  available — is  training 
for  demand  occupations,  the  length  of 
training,  the  training  curricidum  and 
how  the  training  will  enhance  the 
eligible  veterans'  employment 
opportunities  within  that  geographical 
area;  (b)  describe  the  specific 
supportive,  employment  and  training 
services  to  be  provided  under  this  grant 
and  the  sequence  or  flow  of  such 
services — flow  charts  may  be  provided; 
(c)  provide  a  plan  for  follow  up  to 
address  retention  after  90  and  180  days 
with  participants  who  entered 
employment  [see  discussion  on  results 
in  section  VQ);  and  (d)  include  the 
required  chart  of  proposed  performance 
goals  and  planned  expenditures  listed 
in  Appendix  D. 

3.  linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  veterans:  Describe  the  linkages 
this  program  will  have  with  other 
providers  of  services  to  homeless 
veterans  outside  of  the  HVRP  grant; 
include  4  description  of  the  relationship 
with  other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP),  the  Local 
Veterans'  Employment  Representatives 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act;  and  list 
the  type  of  services  provided  by  each. 
Note  the  type  of  agreement  in  place,  if 
applicable.  Linkages  with  the  workforce 
development  system  must  be 
delineated.  Describe  any  Unkages  with 
any  other  resources  and/or  other 
programs  for  homeless  veterans. 
Indicate  how  the  program  wiU  be 
coordinated  with  any  efforts  for  the 
homeless  that  are  conducted  by  agencies 
in  the  community.  H  Memoranda  of 
Understanding  (MOU)  or  other  service 
agreements  exist  with  other  service 
providers,  copies  should  be  provided. 

4.  Unkages  with  other  Federal 
agencies:  Describe  any  program  and 


resource  linkages  with  Department  of 
Housing  and  Urban  Development 
(HUD),  Department  of  Health  and 
Human  Services  (HHS),  and  Department 
of  Veterans  Affairs  (DVA)  for  the 
homeless,  to  include  the  Compensated 
Work  Therapy  (CWT)  and  per  diem 
programs.  Indicate  how  the  applicant 
will  coordinate  with  any  "continuum  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community.  It 
Memoranda  of  Understanding  IMOU)  or 
other  service  agreements  exist  with 
other  service  providers,  copies  should 
be  provided. 

5.  Proposed  supportive  service  ' 
strategy  for  veterans:  Describe  how 
supportive  service  resoiut;es  few 
veterans  will  be  obtained  and  used.  II 
resources  are  provided  by  other  sources 
or  linkages,  such  as  Federal,  State,  local 
or  faith-based  and  community  programs, 
the  applicant  must  fully  explain  the  use 
of  these  resources  and  why  they  are 
necessary. 

6.  Organizational  capability  to 
provide  required  program  activities:  The 
applicant's  relevant  current  or  prior  ■ 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  The  appficant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  HVRP  or  other  Homeless 
Employment  and  Training  program, 
JTPA IV-C  program,  or  VWIP  program, 
must  include  final  or  most  recent 
technical  performance  reports.  For  those 
applicants  with  no  prior  grant 
experience,  a  summary  narrative  of 
program  experience  and  employment 
and  training  performance  outcomes  is 
required.  The  appUcant  must  also 
provide  evidence  of  key  staff  capability. 

7.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resom-ces  should  be  from  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  HHS,  community  housing 
resources,  DVA  leasing,  or  other 
programs.  The  applicant  is  not  allowed 
to  use  HVRP  resources  to  support 
housing  needs. 

Note:  Resumes,  charts,  standard  forms, 
transmittal  letters,  MOUs,  agreements,  lists  of 
contracts  and  grants,  and  letters  of  support 
are  not  included  in  the  page  count.  (If 
provided  include  these  documents  as  - 
attachments  to  the  technical  proposal.) 

B.  Part  2— Cost  Proposal  must 
contain:  (1)  the  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance" 
(original,  signed  in  blue  ink),  (2)  the 
Standard  Form  (SF)  424A  "Budget 
Information  Sheet"  in  Appendix  B,  and 
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(3)  a  detailed  cost  break  out  of  each  line 
item  on  the  Budget  Infoimation  Sheet. 
Please  label  this  page  or  pages  the 
"Budget  Narrative"  and  ensure  that 
costs  reported  on  the  SF  424A 
correspond  accurately  with  the  Budget 
Narrative.  In  addition  to  the  cost 
proposal  the  applicants  must  include 
the  Assurance  and  Certification 
signature  page,  Appendix  C.  Copies  of 
all  required  forms  with  instructions  for 
completion  are  provided  as  appendices 
to  this  SGA.  All  applicants  must  submit 
evidence  of  satisfactory  financial 
management  capability,  which  must 
include  recent  financial  and/or  audit 
statements. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.805.  It  must  be  entered  on  the  SF 
424,  block  10. 

All  applicants  must  include,  as  a 
separate  appendix,  a  list  of  all 
government  grants  and  contracts  that  it 
has  had  in  the  past  three  (3)  years, 
including  grant/contract  officer  contact 
information.  Veterans'  Employment  and 
Training  Service  reserves  the  right  to 
have  a  representative  within  each  State 
review  and  verify  this  data.  Applicants 
can  expect  that  the  cost  proposal  will  be 
reviewed  for  allowability,  allocability, 
and  reasonableness  of  placement  and 
enrollment  costs. 

Vm.  The  Cost  Proposal  Narrative 
Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A),  the 
applicant  must  provide,  at  a  minimum, 
and  on  separate  sheet(s),  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  sub-awardees); 

B.  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

C.  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub- 
awards/contracts,  and  any  other  costs. 
The  applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  may  not 
exceed  36  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
partipipant  information  pertinent  to  a 
longitudinal  follow  up  survey,  six  (6) 
months  after  the  program  performance 
period  ends; 

E.  A  description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 


property  having  a  useful  life  of  more 
than  one  year  and  a  unit  acquisition  cost 
of  $5,000  or  more  per  imit  must  be 
specifically  identified;  and 

F.  An  identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  section  B  of  the 
Budget  Information  Sheet. 

IX.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  the  government  reserves  the 
right  to  award  on  the  basis  of  the  initial 
proposal  submissions,  the  government 
may  establish  a  competitive  range, 
based  upon  the  proposal  evaluation,  for 
the  purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  natiu%  and  not  binding  on 
the  Grant  Officer. 

The  government  reserves  the  right  to 
ask  for  clarification  or  hold  discussions, 
but  is  not  obligated  to  do  so.  The 
government  further  reserves  the  right  to 
select  applicants  out  of  rank  order  if 
such  a  selection  would,  in  its  opinion, 
result  in  the  most  effective  and 
appropriate  combination  of  funding, 
program  and  administrative  costs  e.g., 
cost  per  enrollment  and  placement, 
demonstration  models,  and  geographic 
service  areas.  While  points  will  not  be 
awarded  for  cost  issues,  cost  per  entered 
employment  will  be  given  serious 
consideration  in  the  selection  of 
awardee.  The  Grant  Officer's 
determination  for  award  under  SGA  03- 
03  is  the  final  agency  action.  The 
submission  of  the  same  proposal  from 
any  prior  year  HVRP  or  Homeless 
Veterans'  Employment  and  Training 
(HVET)  competition  does  not  guarantee 
an  award  imder  this  Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  points. 

The  applicant  will  document  the     * 
extent  of  need  for  this  project,  as 
demonstrated  by:  (a)  The  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (b) 
the  high  rates  of  poverty  and/or 
imemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (c)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 


address  the  employment  barriers  that 
characterize  the  target  population. 

2.  Overall  Strategy  to  Increase 
Employment  and  Retention:  40  points. 

llie  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  any  employer 
commitments  to  hire,  placement,  and 
post-placement  follow-up  services. 
Applicants  must  address  how  they  will 
target  occupations  in  expanding 
industries,  rather  than  declining 
industries.  The  supportive  services  to  be 
provided  as  part  of  the  strategy  of 
promoting  job  readiness  and  job 
retention  must  be  indicated.  The 
applicant  must  identify  the  local 
services  and  sources  of  training  to  be 
used  for  participants.  A  description  of 
the  relationship,  if  any,  with  other 
employment  and  training  programs  such 
as  SESAs  (including  DVOP  and  LVER 
Programs),  VWIP,  other  WIA  programs, 
and  Workforce  Investment  or 
Development  Boards  or  entities  where 
in  place,  must  be  presented.  Applicant 
must  indicate  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
homeless  veterans.  A  participant  flow 
chart  may  be  used  to  show  the  sequence 
and  mix  of  services. 

Note:  The  applicant  MUST  complete  the 
chart  of  proposed  program  outcomes  to 
include  participants  served,  entered 
employment/placements  and  job  retention. 
[See  Appendix  D.)  Of  the  40  points  possible 
in  the  strategy  to  increase  employment  and 
retention,  5  points  will  be  awarded  to  grant 
proposals  that  demonstrate  the  ability  to 
maintain  a  six  month  employment  retention 
rate  of  50  percent  or  greater. 

3.  Quality  and  Extent  of  Linkages  with 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  10  points. 

The  application  must  provide 
information  on  the  qualify  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  veterans  in  the  local 
community  outside  of  the  HVRP  grant. 
For  each  service,  the  applicant  must 
specify  who  the  provider  is,  the  source 
of  funding  (if  known),  and  the  type  of 
linkages/referral  system  established  or 
proposed.  (Describe,  to  the  extent 
possible,  how  the  project  would  fit  into 
the  communify's  continuum  of  care 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD,  HHS  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program.) 

4.  Demonstrated  Capability  in 
Providing  Required  Program  Services: 
20points. 

"nie  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and- 
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providing  services  to  participants 
similar  to  those  which  are  proposed 
under  this  solicitation.  Specific 
outcomes  achieved  by  the  applicant 
must  be  described  in  terms  of  clients 
placed  in  jobs,  etc.  The  applicant  must 
also  address  its  capability  and  abilify  for 
timely  startup  of  the  program.  The 
applicant  should  delineate  its  staff 
capability  and  ability  to  manage  the 
financial  aspects  of  a  grant  program, 
including  a  recent  (within  the  last  12 
months),  financial  statement  or  audit  if 
available.  Final  or  most  recent  technical 
reports  for  other  relevant  programs  must 
be  submitted  if  applicable.  Because 
prior  grant  experience  is  not  a 
requirement  for  this  grant,  some- 
applicants  may  not  have  any  technical 
reports  to  submit. 

5.  Quality  of  Overall  Housing 
Strategy:  15  points. 

The  application  must  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force.  "This  discussion  shoiUd  specify 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD,  DVA  lease, 
or  other  means.  HVRP  funds  may  not  be 
used  to  purchase  housing  or  vehicles. 

X.  Post- A  ward  Conference 

A  Post-Award  conference  will  be  held 
for  those  grantees  awarded  PY  2003 
HVRP  funds  from  the  competition.  It  is 
expected  to  be  held  in  May  or  Jime, 
2003.  Up  to  two  grantee  representatives 
must  be  present;  a  fiscal  and  a  program 
representative  is  recommended.  The  site 
of  the  Post- A  ward  conference  has  not 
yet  been  determined,  for  planning  and 
»  budgeting  purposes,  please  plan  on  five 
days  and  use  Washington,  E)C  as  the 
conference  location.  The  conference 
will  focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements,  and  also 
include  best  practices  frt>m  past 
projects.  Costs  associated  with  attending 
this  conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  they  were  inctirred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  must  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget. 

XI.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  docimients  listed  below: 

A.  Financial  Reports 

The  grantee  must  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Fmancial  SUtus  Report.  Short 


Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET)  no 
later  than  30  days  after  the  ending  date 
of  each  Federal  fiscal  quarter  (i.e., 
October  30,  January  30,  April  30  and 
July  30)  diiring  the  grant  period. 

B.  Program  Reports 

Grantees  must  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  that  contains  the 
following: 

1.  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  An  explanation  for  v£iriances  of 
plus  or  minus  15%  of  plarmed  program 
and/or  expenditure  goals,  to  include:  (i) 
Identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
if  required;  and  (ii)  a  timetable  for 
accompUshment  of  the  corrective 
action. 

C.  90  Day  FoUow-Up  Report 

The  grantee  must  submit  no  later  than 
120  days  after  the  grant  expiration  date 
a  final  report  containing  the  following: 

1.  Financial  Status  Report  (SF-269A) 
(copy  to  be  provided  following  grant 
awards);  and 

2.  Technical  Performance  Report — 
(Program  Goals). 

D.  Six  (6)  Month  FoUow-Up/Closeout 
Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
must  submit  a  follow  up  report 
containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A);and 

'2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/ assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  during  follow  up;  (c)  whether 
the  veterans  are  still  employed  at  the 
same  or  $imilar  job,  if  not  what  are  the 
reasons;  (d)  whether  the  training 
received  was  applicable  to  jobs  held;  (e) 
wages  at  placement  and  during  follow 
up  period;  (f)  an  explanation  regarding 
why  those  veterans  placed  diu'ing  the 
grant,  but  not  employed  at  the  end  of 
the  follow  up  period,  are  not  so 
employed;  and  (g)  any 
recommendations  to  improve  the 
program. 


XIL  Administrative  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Indirect  costs  claimed  by  the 
applicant^must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

2.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

3.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

B.  Administrative  Standards  and 
Provisions 

Unless  specifically  provided  in  the 
grant  agreement,  DOL's  acceptance  of  a 
proposal  and  an  award  of  Federal  funds 
to  sponsor  any  program(s)  dofes  not 
provide  a  waiver  of  apy  grant 
requirements  and/or  procedures.  For    . 
example,  the  OMB  circulars  require  and 
an  entity's  procurement  procedures 
must  provide  that  all  prociuement 
transactions  will  be  conducted,  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
speicific  entity  to  provide  the  unices, 
the  DOL  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  avoid  competition. 

All  grants  wrill  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

1.'29  CFR  part  93— Lobbying. 

2.  29  CFR  part  95— Uniform 
AdministAtive  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-profit  Organizations,  and  vdth 
Commercial  Organizations. 

3.  29  CFR  part  96 — Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

4.  29  CFR  part  97 — Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

5.  29  CFR  part  98 — Federal  standards 
for  Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

6.  29  CFR  part  99 — Audit  of  States, 
Local  Governments,  and  Non-profit 
Organization. 


itfsiri 
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7.  29  CFR  parts  30,  31,  32,  33  and 
36 — Equal  Employment  Opportimity  in 
Apprenticeship  and  Training; 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Labor,  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities; 
and  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 


actual  grant  award,  VETS  may  enter  into 
negotiations  concerning  such  items  as 
program  components,  funding  levels, 
and  administrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  Grant  Officer 
reserves  the  right  to  terminate  the 
negotiation  and  decline  to  fund  the 
proposal. 

Signed  in  Washington.  DC  this  27th  day  of 
February,  2003. 
Daniel  P.  Murphy, 
Grant  Officer. 

Appendices 

Appendix  A:  Application  for  Federal 
Assistance  SF  Form  424 


Appendix  B:  Budget  Information  Sheet     ' 
Appendix  C:  Assurances  and  Certifications 

Signature  Page 
Appendix  D:  Technical  Performance  Goals 

Form 
Appendix  E:  Direct  Cost  Descriptions  for 

Applicants  and  Sub-Applicants 
Appendix  F:  The  Glossary  of  Terms 
Appendix  G:  List  of  75  largest  U.S.  Cities 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  Information  Is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  tfiis  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Papewwork  Reduction  Project  (03484)043).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  fomi  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  oertificalion  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


1. 
2. 

3. 
4. 


Entry: 


Self-explanatory. 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

State  use  only  (If  applicat>te). 

If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  Identifier  numt>er.  If  for  a  new  project, 
leave  blank. 

Legal  name  of  applicant,  nanve  of  primary  organizatkxwl  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  applicatkm. 

Enter  Emptoyer  Identificatkm  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Sen/lce. 


Kem:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
count)es,  cities). 

13.  Self-explanatory. 

14.  List  the  apphcant's  Congresskxuri  Oistrtet  and  any 
Distric:t(s)  affected  by  the  program  or  prpjecL 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributk>ns  shouM  be  included  on  appropriate 
lines  as  appticable.  If  the  actkxi  will  result  in  a  dollar 
change  to  an  existing  award,  indk»te  onhf  the  amount 
of  the  change.  For  decreases,  enclose  the  anx>unts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provkjed. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provkled: 


1 6.        Applk»nts  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  applicatk>n  is  sut>ject  to  the 
State  Intergovernmental  review  ptocess. 


9. 


-  740W*  means  a  new  assistance  award. 

-  "Continuatk)n"  means  an  extenskxi  fbr  an  addltkNial 
furxjing/txjdget  penod  for  a  project  with  a  projected 
completkxi  date. 

-  "^^eviskm"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligatk>n. 

Name  of  Federal  agerKy  from  whk:h  assistance  is  being 
requested  with  this  appKcatnn. 


17.        This  question  applies  to  the  appUcant  organizalkm,  not 
the  person  wtw  signs  as  the  auttiorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  toans  arx)  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applkrarH.  A  copy  of  the  governing  bod/s 
aulhorizatkm  fbr  you  to  sign  this  appUcation  as  official 
representative  must  be  on  file  in  the  applwanf  s  offk». 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  applwation.) 


10.       Use  the  Catatog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  wtik:h  assistance  is  requested. 


11.        Enter  a  brief  descriptive  title  of  the  project  If  more  than  one 
program  is  Involved,  you  shoukl  append  an  explanatkxi  on  a 
separate  sheet.  If  appropriate  (e.g..  constructkxi  or  real 
property  projects),  attach  a  map  showing  project  kxatkxt.  For 
preapplKations.  use  a  separate  sheet  to  provkie  a  summary 
*         descriptran  of  this  project 


SF-424  (Rev.  7-97)  Back 
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mSTRUCnONS  for  the  SF-424A 


Public  reporting  burden  for  this  coHection  of  Infomwrtion  is  estimated  to  average  180  ninites  per  response,  nduding  time  forrevie«)««r^ 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  date  needed,  and  completing  arid  reviewiing  the  coto^ 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coaecfan  of  infannation.  mduding  suwwtions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Pape»y«fk  Reduction  Project  (0 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  appKcation  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted,  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  recMre 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  retMra  a  breakdown  by  function 

or  activity.  Sections  A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case.  Sections  A.  B. 
C.  and  0  should  provide  the  budget  for  the  first  budget  perwd 
(usu^  a  yeai^  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applicatons  should  contain  a  breakdown  by  the  object  dass 
categcxies  shown  in  Lines  a-k  of  Sectkm  B. 

Section  A.  Budget  Summaiy  Unas  1-4  Columns  (a)  and  (b) 

For  applkations  pertaining  to  a  sffigte  Federal  grant  program 
(Federal  Domestw  Assistance  Catatog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catatog  program  title  and  the  Catatog  number  in  Column 
(b). 

For  appllcattons  pertaining  to  a  srngte  program  requiring  budget 
amounts  by  multiple  functtons  or  activities,  enter  the  name  of 
each  activity  or  functfon  on  each  Hne  in  Column  (a),  and  enter  the 
Catatog  number  in  Column  (b).  For  appHcattons  pertaining  to 
multiple  programs  i«here  none  of  the  programs  require  a 
breakdown  by  functfon  or  activity,  enter  the  Catatog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catatog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  functfon  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  shouW  be  used  when  one  form 
does  not  provkJe  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provkle  the  summary  totals  by  programs. 

Unas  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
Hne  entry  in  Columns  (a)  and  (b).  enter  in  Columns  (e),  (f).  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  appBcations,  subiviX  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  o# 
funds  whfch  will  remain  unobligated  at  the  end  d  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instnx^ons 
provkle  for  this.  Otherwise,  leave  these  columns  Wank.  Enter  in 
cokjmns  (e)  and  (f)  the  amounts  of  fonds  needed  for  the 
upcoming  period.  The  amount(8)  In  Cotomn  (g)  shouW  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grartts  and  changes  to  odsting  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Cokjmn  (f)  the 
amount  of  the  increase  or  decrease  of  norv^ederal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whfch  inctodes  the  total  previous  aphorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  CokMrms  (e)  and  (0-  The  amoirt(»)  in  Cotomn  (g) 
shoukl  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (Q. 

Line  5  -  Show  the  totals  for  all  cofomns  used. 

Section  8  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  tiOes  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4. 
CWumn  (a).  Sedfon  A.  When  addHwnal  sheets  are  prepared  for 
Sectkxi  A,  provide  similar  oWunrin  headings  on  each  sheet  For 
each  program,  functfon  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Une  6a-l  -  Show  the  totals  of  Lines  6a  to  6h  in  each  cotomn. 

Line  0i  -  Show  the  amount  of  indired  cost 

Une  6k  -  Enter  the  total  of  antounts  on  Lines  61  and  6j.  For  an 
applfoatfons  for  new  grants  and  contfouatton  grants  the  total 
amount  in  column  (5),  Line  6k.  shouW  be  the  same  as  the  total 
amount  shown  in  Section  A.  Cofomn  (g).  Une  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  anwunt  of 
the  increase  or  decrease  as  shown  in  Columns  (^H*).  L"»  6k 
should  be  the  same  as  the  sum  of  the  anwunts  in  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estinrated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtrad  this 
amount  from  the  totelprojed  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  t>y  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal  Resotirces 

Unas  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  If  irv-kind  contributions  are  included,  provide  a 
txief  explartation  on  a  separate  sheet 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contributnn  to  be  made  by  the 
applk:ant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agefKies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
"    contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHe).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  tirte  5,  Column 
(0.  Sectkxi  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
'  grantor  agenct  during  the  first  year. 

Line  14  -Enter  the  amount  of  cash  from  all  other  sources  needed 
.  by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  1 4. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Prpiect 

Lines  16-19  -  Enter  in  Cokimn  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Sectkin  A.  A  breakdown  by  functkm  or 
activity  is  not  necessary.  For  new  applKations  and  continuation 
grant  appficatkvis.  enter  in  the  proper  columns  amounts  of  Federal 
funds  whKh  win  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  sectkm 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additkxial  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Cokimns  (b)-(e).  When 
additkxiai  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  tNs  line. 

Section  F.  Other  Budget  information 

Une  21  -  Use  this  space  lt>  explain  amounts  for  individual  direct 
ot)iect  dass  cost  categories  that  may  appear  to  t)e  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agerK:y. 

Une  22  -  Enter  the  type  of  indirect  rate  (provisnnal.  predetermined, 
final  or  fixed)  that  will  be  In  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  arKJ  the 
total  indirect  expense. 

Une  23  -  Provkle  any  other  explanatxxts  or  comments  deemed 
necessary. 
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CERTIFICATIONS  AND  ASSURANCES 
ASSURANCES  AND  CERTIFICATIONS  SIGNATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  in  this  section.   By  signing  and  returning 
this  signature  page,  the  grantee/recipient  is  providing  the 
Certifications  set  forth  below: 

A.  Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free  /Tobacco  -Free  Worlcplace, 

B.  Certification  of  Release  of  Information         »     ■ 


C.  Assurances  -  Non-Construction  Programs 

D.  Applicant  is  not  a  5ai(c) (4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  Applicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Plaaae  Note; 


This  signature  page  and  any  pertinent 
attachments  which  may  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOALS 

(data  entered  cumulatively) 


PaHbrmance  Goals 

Assessments 

Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 

Direct  Placements  Into  Unsubsidized  Employmerit 

Assisted  Placements  Into  Unsubsidized  Employment 

Combined  Placements  Into  Unsubsidized  Employment 
(Direct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  90  Days 

Number  Retaining  Jobs  For  180  Days 

Rate  of  Placement  into  Unsubsidized  Employment 

Average  Hourly  Wage  At  Placement 

Emolovabilitv  Development  Services  •  (As  ApolicabM 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre-employment  Services 
Occupational  SIdlls  Training 


Planned  Expenditures 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


1ST 
QTR 

2ND 
QTR 

3RD 
QTR 

4TH 
QTR 

IstQtr 


2ndQtr 


3rdQtr      4th  Qtr 


$ $ $_ $ 

$ $ $ $ 

$  $  $  $ 


'Services  may  irKlude  training  and/or  supportive. 


as 


/VoL  68.  Na  437 Wednesday.  March  S.  ZOOaVNo^oas 


1052S 


J'         "-t^w 


3E 


■  u    ■!  Luajue- 


Direct  Cost  X>e8i»ptioQS  For  Applk»iits  aod  Sub- Applicants* 

Proposed 
Annual  %ofTime  AdministrationProposed 

V   c.i__./ii/»<.^  D^*^  r<)M>MMwi  *n.  ru^nt     r^natc  **  Ptograpi  Costs 


i 


Sub-Total 


Administration    Program 


Fringe  Benefits  For  All  Positions 

Contractual 

Travel 

Indirect  Costs 

Equipment 

Supplies 


Total  Costs 


Administration        Program 

♦•  AdministtMive  costs  are  issociited  wi*  tlK  svenrisioo  and  maoi^sme^ 
pai(ici|MBti, 

*  Diiea  cosls,fbr  aU  fuKkd  po6itk»s  for  bolli  applkautt  and  sul>-applk»i^ 
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HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1.  Assessments.    This  process  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  before  enrolling  them  in  an  HVRP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  interests  and  aptitudes,  present  abilities, 
previous  education  and  work  experience,  income  requirements,  addressing  sui^>oitive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs/  personal  circumstances  and  other  related  services.  ^ 

2.  Participants  Enrolled.    A  client  should  be  recorded  as  having  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  employment  has  been  received  through 
the  HVRP  program.  This  should  be  an  unduplicated  count  over  the  year  i.e.,  each  participant  is 
recorded  only  once,  regardless  of  the  number  of  times  she  or  he  receives  assistance. 

3.  Placed  Into  Transitional  Or  Permanent  Housing.    A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  the  program  upgrades  his/her 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
fit)m  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  upon  obtaining  permanent  housing. 

4.  Direct  Placements  Into  Unsuhsidized  Emplovment.    A  direct  placement  into  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-ftinded  staff  with  an  established 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 
minimum  wage.  Day  labor  and  other  very  short-term  placements  should  not  be  recorded  as 
placements  into  unsubsidized  employment. 

5.  Assisted  Placements  Into  Unsnhsidiyed  Emplovment.    Assisted  placements  into 
unsubsidized  employment  should  be  recorded  where  the  definition  for  placement  with 
unsubsidized  employment  above  is  met,  but  the  placement  was  arranged  by  an  agency  to  which 
the  HVRP  referred  the  homeless  veteran,  such  as  a  Job  Training  Partnership  Act  ( JTPA)  program. 

6.  rnst  Per  Placement.   The  cost  per  placement  into  unsubsidized  employment  is  obtained 
by  dividing  the  total  HVRP  fimds  expended  by  the  total  of  direct  placements  plus  assisted 
placements.  ^ 

7.  Number  Retaininy  Job  For  30  Davs.    To  be  counted  as  retaining  a  job  for  30  days, 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  tiie 
definition  for  eitiier  direct  placement  or  assisted  placement  into  unsubsidized  employment  above  is 
met.  This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 
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8.  Mimilv»r  Pfttaining  Job  For  90  Davs.    To  be  counted  as  retaining  a  job  foT  90  days, 
continuous  employment  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  for  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met 
This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
letaining  the  job  for  90  days  as  long-as  the  client  has  been  steadily  enq)loyed  for  that  length  of 
time. 

9.  Rate  nf  Placem«it  Tntn  Unsuhsidized  EmDlovment    The  rate  of  placement  into 
unsubsidized  employment  is  obtained  by  dividing  die  number  placed  into  unsubsidized 
emptoymcnt  (HVRP),  plus  die  number  of  assisted  placements  into  unsubsidized  employment  by 
die  numbCT  of  clients  enrolled. 

10.  Average  Hoiiriv  Waye  At  Placement.   The  average  hourly  wage  at  placcnicnt  is  the 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

11.  FjnpkwAilitv  I>v«^lntimait  Services.   This  includes  services  and  activities  which  wiU 
develop  or  increase  the  employability  of  die  participant  Generally,  diis  inchides  vocational 
counseling,  dassioom  and  oiHdje-job  training,  pre-einpkjyment  services  (such  as  job 

and  job  search  workshops),  tcrnporary  or  trial  cinptoyriicnt,  sheltered  work  environments  and 
other  related  services  and  activities.  Planned  services  should  assist  the  participant  in  addressing 
specific  barriers  to  employment  and  finding  a  job.  These  activities  may  be  provided  by  die 
applicant  or  by  a  subgrantee,  contractor  or  anodier  source  such  as  the  local  Job  Partnership 

Training  Act  program  or  the  Disabled  Veterans'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans' Emptoymcnt  Representatives  (LVERs).   Such  services  are  not  mandatory  but  entries 
should  reflect  dw  services  described  in  die  application  and  ibe  expected  number  of  participants 
receiving  or  enrolled  in  such  services  during  each  quarter.   Participants  may  be  recorded  more 
dian  once  if  dwy  receive  more  dian  one  sovice. 

12.  Toi«i  WaniiiMi  F^pwirfihin^  Total  fiuids  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

13.  AHmtniBtntfiveCorts.  Adminisliativecosts  shall  coDSist  ©fall  direct  and  indirect  corts 
associated  wHhiKsupervisioo  and  management  of  die  program.  These  costs  shall  inchide  die 
adtninistiative  costs,  bodi  direct  and  indirect,  of  subfedpiente  and  coatractofs. 

14.  pnyjir  ^pt*  Services.   This  cost  inchides  supportive,  tnining,  or  social  rehabilitation 
services  wfakfa  will  assist  in  stabilizing  dw  participant   Tins  categocy  should  reflect  all  costs  odier 
than  alfaninistritive. 
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1 

Rank 

Area  Name 

Census  Population                  I 

April  1, 2000 

April  1, 1990 

1 

New  York-Noithem  New  Jersey-Long  Island,  NY-NJ-CT-PA  CMSA 

21,199,865 

19.549,649 

2 

Los  Angcles-Riverside-Onmge  County,  CA  CMSA 

16373.645 

14,531,529 

3 

Chicago-Gary-Kenosha.  IL-IN-Wl  CMSA 

9.157,540 

8,239,820 

4 

Washington-BaWnjofe,  DC-MD-VA-WV  CMSA 

7.608.070 

6,727,050 

5 

San  Francisco-Oakland-San  Jose,  CA  CMSA 

7.039362 

6,253311 

6 

Philadelphia- Wilmington-Atlantic  City.  PA-NJ-DE-MD  CMSA 

6.188.463 

5.892,937 

7 

Boston- Worcestcr-Uwrence,  MA-NH-ME-CT  CMSA 

5,819,100 

5,455,403 

8 

Detroit-Ann  Artwr-Flint,  Ml  CMSA 

5.456,428 

5,187,171 

9 

Dallas-Fort  Worth.  TX  CMSA 

5.221.801 

4,037,282 

10 

Houston-Galveston-Brazoria,  TX  CMSA 

4,669,571 

3.731,131 

11 

Atlanta,  GA  MSA 

4.112.198 

2,959,950 

12 

Miami-Fort  Lauderdale,  FL  CMSA 

3,876380 

3,192382 

13 

Seattle-Tacoma-Bremerton.  WA  CMSA 

3.554,760 

2,970328 

14 

Phoenix-Mesa,  AZ  MSA 

3,251,876 

2,238,480 

15 

Minneapolis-SL  Paul.  MN-WI  MSA 

2,%8.806 

2,538,834 

16 

Cleveland-Akron.  OH  CMSA 

2,945.831 

2,859,644 

17 

San  Diego.  CA  MSA 

2,813.833 

2,498,016 

18 

St.  Louis.  MO~IL  MSA 

2.603.607 

2,492,525 

19 

Denver-Boulder-Greeley.  CO  CMSA 

2.581.506 

1,980,140 

20 

San  Juan-Caguas-Arecibo,  PR  CMSA 

2.450,292 

2,270,808 

21 

Tampa-St.  Petersburg-Clearwater.  FL  MSA 

2395.997 

2,067,959 

22 

Pittsburgh,  PA  MSA 

2358.695 

2394,811 

23 

Portland-Salem.  OR-WA  CMSA 

2,265.223 

1,793,476 

24 

Cincinnati-Hamilton.  OH-KY-IN  CMSA 

1.979,202 

1.817,571 

25 

Sacramento- Yolo.  CA  CMSA 

1.796,857 

1.481,102 

26 

Kansas  City.  MO-KS  MSA 

1.776.062 

1382,875 

27 

Milwaukee-Racine,  WI  CMSA 

1.689372 

1,607,183 

28 

Orlando.  FL  MSA 

1.644361 

1,224,852 

29 

Indianapolis,  IN  MSA 

1.607,486 

1380.491 

30 

San  Antonio,  TX  MSA 

1392383 

1324,749 

31 

Norfolk-Virginia  Beach-Newport  News,  VA-NC  MSA 

1369341 

1,443.244 

32 

Las  Vegas.  NV-AZ  MSA 

1363,282 

852,737 

33 

Columbus.  OH  MSA 

1340.157 

1345.450 

34 

Chariotte-Gastonia-Rock  Hill.  NC-SC  MSA 

1.499,293 

1,162,093 

35 

NewOrieans,LAMSA 

1337,726 

1,285,270 

36 

Sah  Lake  City-Ogden.  UT  MSA 

1333,914 

1.072,227 

37 

Greensboro-Winston-Salem-High  Point,  NC  MSA 

1,251,509 

1.050304 

38 

Austin-San  Marcos,  TX  MSA 

1.249.763 

846,227 

39 

Nashville.  TN  MSA 

1.231311 

985,026 

40 

Providence-Fall  River- Warwick,  RI-MA  MSA 

1.188.613 

1.134350 

41 

Raleigh-DurhAm-Chapel  Hill,  NC  MSA 

1.187,941 

855,545 

42 

Hartford,  CT  MSA 

1,183,110 

1.157385 

43 

Buflalo-Niagara  Falls,  NY  MSA 

1,170,111 

1,189,288 

44 

Memphis.  TN-AR-MS  MSA 

1.135,614 

1,007306 
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46 


47 


48 


49 


50 


51 


52 


53 


54 


55 


56 


57 


58 


59 


60 


61 


62 


63 


64 


65 


66 


67 


68 


69 


70 


71 


72 


73 


74 


75 


West  Palm  Beach-Boca  Raton.  FL  MSA 


Jacksonville.  FL  MSA 


Rochester.  NY  MSA 


Grand  Rapids-Muskegon-Holland,  Ml  MSA 


Okiahoma  City,  OK  MSA 


Louisville,  KY-IN  MSA 


Richmond-Petersburg.  VA  MSA 


Greenville-Spartanburg-Anderson,  SC  MSA 


1,131,184 


1.100.491 


1,098.201 


1,088314 


1.083346 


1,025,598 


996312 


962.441 


Dayton-Springfield,  OH  MSA 


950358 


Fresno.  CA  MSA 


922316 


Birmingham.  AL  MSA 


921,106 


Honolulu.  HI  MSA 


Albany-Schenectady-Troy,  NY  MSA 


Tucson,  AZ  MSA 


Tulsa,  OK  MSA 


Syracuse,  NY  MSA 


Omaha,  NE-IA  MSA 


876.156 


875383 


843.746 


803.235 


732.117 


716.998 


AlbuqueKiue.NMMSA 


712,738 


Knoxville,  TN  MSA 


687,249 


El  Paso.  TX  MSA 


Bakersfield.  CA  MSA 


Allentown-Bethldiem-Easton,  PA  MSA 
Harrisburg— Lebanon-Carlisle,  PA  MSA 


Scranton-Wilkes-Barre-Hazleton,  PA  MSA 


Toledo,  OH  MSA 


Baton  Rouge.  LA  MSA 


Youngstown-Wanen.  OH  MSA  594,746 


679.622 


661.645 


637.958 


629.401 


624.776 


618.203 


602.894 


Springfield,  MA  MSA 


Sarasota-Bradenton,  FL  MSA 


Lhde  Rock-North  Litde  Rock,  AR  MSA 


McAllen-Edinburg-Mission,  TX  MSA 


591,932 


589,959 


583,845 


569,463 
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863318 
906,727 


1,062,470 


937,891 


958,839 


948.829 


865.640 


830.563 


951.270 


755380 


840.140 
836.231 
861,424 


666.880 


708.954 


742.177 


639,580 
589,131 


585,960 
591,610 


543,477 


595,081 


587,986 


638,466 


614,128 
528.264 


600.895 


587.884 


489.483 
513.117 
383345 


(FR  Doc.  03-5086  Filed  3-4-03;  8:45  am] 
BILUNa  CODE  4S10-7»-C 


DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Services 

UrtMin  Homeless  Veterans' 
Reintegration  Program  CompetitKw 
Grants  for  PY  2003 

AGENCY:  Veterans'  Employment  and 
Training  Services,  Labor. 
ACnON:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA)  for  Homeless  Veterans' 
Reintegration  Programs  (SGA  03-04). 

summary:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Service 
(VETS),  announces  a  grant  competition 


for  urban  grants  for  Homeless  Veterans' 
Reintegration  Programs  (HVRP) 
authorized  under  the  Homeless 
Veterans'  Comprehensive  Assistance 
Act  of  2001  (HVCAA).  This  notice 
contains  all  of  the  necessary  information 
and  forms  needed  to  apply  for  grant 
funding.  Applicants  should  design 
programs  to  assist  eligible  veterans  who 
are  homeless  by  providing  emplojrment, 
training,  support  services  and 
assistance.  Under  this  solicitation,  VETS 
anticipates  that  up  to  $7  Million  wrill  be 
available  for  grant  awards  in  Program 
Year  (PY)  2003  and  expects  to  award  up 
to  twenty-five  [25]  grants. 

The  HVRP  programs  is  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  VETS  in  Program  Year  (PY) 
2003  will  continue  to  seek  applicants 
that  provide  direct  services  through  a 
case  management  approach,  link  with 


Federal,  State  and  Local  resources  for 
homeless  veterans  and  have  clear 
strategies  for  employment  and  retention 
of  the  homeless. 

DATES:  Applications  must  be  directed  to 
the  U.S.  Department  of  Labor, 
Prociuement  Services  Center,  Attention: 
Cassandra  Willis,  Reference  SGA  03-04. 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210  by 
April  21,  2003. 

ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  WiUis,  Reference 
SGA  03-04,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Forms  or  Amendments  If  another 
copy  of  a  Standard  form  is  needed,  go 
online  to  http^www.nara.gov. 

To  receivgWiendments  to  this 
SolicitaBon  (Please  reference  SGA  03t 
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04),  all  applicants  must  register  their 
name  and  address  with  the  Grant  Officer 
at  the  following  address:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570,  prior  to  the 
closing  deadline.  [This  is  not  a  toll-free 
number]. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  5  of  the  Homeless  Veterans' 
Comprehensive  Assistance  Act  of  2001 
(HVCAA)  amended  the  Homeless 
Veterans'  Reintegration  Programs  at  38 
U.S.C.  2021,  and  provides  "the 
Secretary  *   *   *  shall  conduct,  directly 
or  through  grant  or  contract,  such 
programs  as  the  Secretary  determines 
appropriate  to  provide  job  training, 
counseling,  and  placement  services 
(including  job  readiness  and  literacy 
and  skills  training)  to  expedite  the 
reintegration  of  homeless  veterans  into 
the  labor  force." 

The  Homeless  Veterans'  Reintegration 
Project  was  the  first  nationwide  Federal 
program  that  focused  on  placing 
homeless  veterans  into  jobs.  Both  types 
of  programs,  urban  and  non-urban,  in 
the  past  have  provided  valuable 
information  on  approaches  that  work  in 
the  different  environments. 

n.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Served 

This  SGA  is  for  urban  HVRP  grants. 
Separate  SGAs  for  non-urban  and  new 
grantees  HVRP  grants  have  been  issued 
at  the  same  time. 

Due  to  the  amount  of  funds  available, 
and  the  emphasis  on  establishing  or 
strengthening  existing  linkages  with 
other  recipients  of  funds  under  the 
HVCAA,  the  only  potential  jurisdictions 
which  will  be  served  through  this  lu'ban 
competition  for  HVRPs  in  PY  2003  are 
the  metropolitan  areas  of  the  75  U.S. 
cities  largest  in  population  and  the  city 
of  San  Juan,  Puerto  Rico.  All  potential 
HVRP  jurisdictions  are  listed  in 
Appendix  G. 


B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  Local 
workforce  investment  boards,  local 
public  agencies,  for-profit/commercial 
entities,  and  nonprofit  organizations, 
including  faith-based  and  community 
organizations,  which  have  familiarity 
with  the  area  and  population  to  be 
served  and  can  administer  an  effective 
program.  Eligible  applicants  will  fall 
into  one  of  the  following  categories: 

1.  State  and  Local  Workforce 
Investment  Boards  (WIBS)  as  defined  in 
Section  111  and  117  of  the  Workforce 
Investment  Act,  are  eligible  applicants, 
as  well  as  State  and  local  public 
agencies. 

2.  Local  public  agencies,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (This  typically  refers  to 
cities  and  counties.)  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  partnerships  or  sub-awards, 
experienced  public  agencies,  private 
nonprofit  organizations,  private 
businesses  and  faith-based  and 
community  organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  unique  to 
homeless  veterans,  a  familiarity  with  the 
area  to  be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

3.  Also  eligible  to  apply  are  for-profit/  ' 
commercial  entities  and  private 
nonprofit  organizations  that  have 
operated  an  HVRP  oi;  similar 
employment  and  training  program  for 
the  homeless  or  veterans  and  proven  a 
capacity  to  manage  grants  and  have  or 
will  provide  the  necessary  linkages  with 
other  service  providers.  Entities 
described  in  Section  501(c)(4)  of  the 
Internal  Revenue  Codes  that  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  announcement 
as  Section  18  of  the  Lobbying  Disclosure 
Act  of  1995,  Public  Law  No.  104-65, 
109  Stat.  691,  prohibits  the  award  of 
Federal  funds  to  these  entities. 

C.  Funding  Levels 

The  total  amount  of  funds  available     - 
for  this  solicitation  is  up  to  $7.0  million. 
It  is  anticipated  that  up  to  25  awards 
may  be  made  under  this  solicitation. 
Awards  are  expected  to  range  from 
$250,000  to  $300,000.  The  Department 


of  Labor  reserves  the  right  to  negotiate 
the  amoimts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  the  $300,000  will  be 
considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  (12)  months  fi-om  date  of  award 
unless  modified.  It  is  expected  that 
successful  applicants  will  commence 
program  operations  under  this 
solicitation  by  July  1,  2003.  Program 
funds  must  be  obligated  by  June  30, 
2004,  however,  funds  may  be  reserved 
for  limited  activities  of  the  close-out. 

E.  Optional  Year  Funding 

Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose, 
optional  year  funding  may  be 
considered.  The  Government  does  not, 
however,  guarantee  optional  year 
funding  for  any  awardee.  Should  VETS 
decide  that  an  option  year  for  funding 
be  exercised,  thfe  grantees'  performance 
during  the  previous  period  of  operations 
will  be  taken  into  consideration  as 
follows: 

1 .  The  grantee  must  meet  at  minimum 
85%  of  planned  goals  for  Federal 
expenditures,  enrollments,  and 
placements  in  each  quarter;  and 

2.  The  grantee  must  be  in  compliance 
with  all  terms  identified  in  the 
solicitation  for  grant  application, 
general  and  special  provisions. 

3.  All  program  and  fiscal  reports  must 
have  been  submitted  by  the  established 
due  date  and  must  be  verifiable  for 
accuracy. 

All  instructions  for  modifications  and 
announcement  of  fund  availability  will 
be  issued  at  a  later  date.  For  these 
competitive  grants,  only  two  optional 
years  of  HVRP  funding  may  be 
available. 

F.  Subniission  of  Proposal 

A  cover  letter,  an  original  and  two  (2) 
copies  of  the  proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Prociu-ement  Service  Office, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  proposal  must  consist  of  two  (2) 
separate  and  distinct  parts:  (a)  the 
technical  proposal  and  (b)  the  cost 
proposal;  (1)  one  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  an  original  and  two  (2)  copies  of 
the  Technical  Proposal;  and  an  original 
and  two  (2)  copies  of  the  Cost  Proposal. 

G.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 


at  the  Office  of  Procurement  Services 
after  4:45  p.m.  ET,  April  21,  2003,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  April  21,  2003;  or 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  April  21, 
2003; and 

3.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  sifter 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
appUcation  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  rfcceptable  evidence  to 
estabUsh  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  bom  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
apphcants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
-  area  has  been  erratic  due  to  the  concerns 


involving  anthrax  contamination.  All 
apphcants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline,  as  you  assume 
the  risk  for  ensuring  a  timely 
submission;  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

m.  Participant  Eligibility 

To  be  eUgible  for  participation  under 
HVRP,  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  institution 
that  provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  (42  U.S.C.  11302  (a)). 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  imder  conditions 
other  than  dishonorable.  [38  U.S.C. 
101(2)1 

IV.  Related  HVRP  Program 
Devdopment  Activities 

Community  Awareness  Activities 

In  order  to  promote  linkages  between 
the  program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  grantees  have  been  an 
effective  means  of  sharing  information 
and  reveahng  the  availability  of  other 
services;  they  are  encouraged  but  not 
mandatory.  Rather,  the  grantee  will  have 
the  flexibility  to  attend  service  provider 
meetings,  seminars,  conferences, 
outstation  staff,  develop  individual 
service  contracts,  and  involve  other 
agencies  in  program  planning.  This  list 
is  not  exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and    . 
orientation  activities  to  the  following: 

A.  Providers  of  hands-on  services  to 
the  homeless  veteran,  such  as  shelter 
and  soup-kitchen  operators,  to  make 


them  fully  aware  of  services  available  to 
homeless  veterans  to  make  them  job- 
ready  and  place  them  in  jobs. 

B.  Federal,  State  and  local  entitlement 
services  such  as  the  Social  Security 
Administration  (SSA),  Department  of 
Veterans'  Affairs  (DVA),  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices,  One- 
Stop  Centers  (which  integrate  WIA, 
labor  exchange,  and  other  employment 
and  social  services),  detoxification 
facilities,  etc.,  to  familiarize  them  with    • 
the  nature  and  needs  of  homeless 
veterans. 

C.  Civic  and  private  sector  groups, 
and  especially  veterans'  service  and 
community-based  organizations 
(including  faith-based  organizations),  to 
describe  homeless  veterans  and  their 
needs. 

D.  Stand  Down  Support 

A  "Stand  Down",  as  it  relates  to 
homefess  veterans,  is  an  event  held  in 
a  locaUty  usually  for  three  days  where 
services  are  provided  to  homeless 
veterans  along  with  shelter,  meals, 
clothing,  and  medical  attention.  This 
type  of  event  is  mostly  volunteer  effort, 
which  is  organized  within  a  community 
and  brings  service  providers  together 
such  as  die  DVA,  Disabled  Veterans' 
Outreach  Program  Specialists,  Local 
Veterans'  Employment  Representatives 
from  the  State  Employment  Service 
Agencies,  veteran  service  organization, 
mihtary  personnel,  civic  leaders,  and  a 
variety  of  other  interested  persons  and 
organizations.  Many  services  are 
provided  on-site  with  referrals  also 
made  for  continued  assistance  after  the 
event.  This  can  often  be  the  catalyst  that 
enables  the  homeless  veterans  to  get 
back  into  mainstream  society.  The 
Department  of  Labor  has  supported 
replication  of  this  event.  Many  such 
events  have  been  held  throughout  the 
nation. 

In  areas  where  an  HVRP  is  operating, 
the  grantees  are  encouraged  to 
participate  fully  «nd  offer  their  services 
for  any  planned  Stand  Down  event. 
Towards  this  end,  up  to  $5,000  of  the 
currently  requested  HVRP  grant  funds 
may  be  used  to  supplement  the  Stand 
Down  effort  where  funds  are  not 
otherwise  available,  and  should  be 
reflected  in  the  budget  and  budget 
narrative. 

V.  Program  Snnimary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  under  Section  5  of 
the  Homeless  Veterans  Comprehensive 
Assistance  Act  (HVCAA)  of  2001  are 
intended  to  address  two  objectives:  (1) 
to  provide  services  to  assist  in 
reintegrating  homeless  veterans  into 
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meaningful  employment  within  the 
labor  force;  and  (2)  to  stimulate  the 
development  of  effective  service 
delivery  systems  that  will  address  the 
complex  problems  facing  homeless 
veterans.  These  programs  are  designed 
to  be  flexible  in  addressing  the  universal 
as  well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  FY  2003  will 
continue  to  strengthen  the  development 
of  effective  service  delivery  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  trying  to  transition  into 
gainful  employment,  and  improve 
strategies  for  employment  and  retention. 

B.  Scope  of  Program  Design 

The  project  design  must  provide  for 
the  following  services: 

1.  Outreach,  intake,  assessment, 
counseling  to  the  degree  practical,  and 
employment  services.  Outreach  must  be 
provided  at  shelters,  day  centers,  soup 
kitchens,  VA  medical  centers,  and  other 
programs  for  the  homeless.  Program 
staff  providing  outreach  services  should 
be  veterans  who  have  experience  in 
dealing  with,  and  an  understanding  of 
the  needs  of  the  homeless. 

2.  Coordination  with  veterans' 
services  programs  and  organizations 
such  as: 

•  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists,  Local 
Veterans'  Employment  Representatives 
(LVERs)  in  the  State  Employment 
Security/Job  Service  Agencies  (SESAs) 
or  in  the  workforce  development 
system's  One-Stop  Centers,  and 
Veterans'  Workforce  Investment 
Programs  (VWIPs); 

•  Department  of  Veterans'  Affairs 
(DVA)  services,  including  its  Health 
Care  for  Homeless  Veterans, 
Domiciliary,  and  other  programs, 
including  those  offering  transitional 
housing:  and 

•  Veteran  service  orgftnizations  such 
as  The  American  Legion,  Disabled 
American  Veterans,  the  Veterans  of 
Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AMVETS): 

3.  Referral  to  necessary  treatment 
services,  rehabilitative  services,  and 
coimseling  including,  but  not  limited  to: 

•  Alcohol  and  drugs; 

•  Medical; 

•  Post  Traiunatic  Stress  Disorder; 

•  Mental  Health; 

•  Coordinating  with  McKinney  ' 
Homeless  Assistance  Act  (MHAA)  Title 
VI  programs  for  health  care  for  the 
homeless  or  [health  care  programs 
under  the  HVCAA); 


4.  Referral  to  housing  assistance 
provided  by,  for  example: 

•  Local  shelters; 

•  Federal  Emergency  Management 
Administration  (FEMA)  food  and  shelter 
programs; 

•  Transitional  housing  programs  and 
single  room  occupancy  housing 
programs  funded  under  MHAA  Title  IV 
[and  under  HVCAA); 

•  Permanent  housing  programs  for 
the  handicapped  homeless  funded 
under  MHAA  Title  IV  [and  under 
HVCAA); 

•  Department  of  Veterans'  Affairs 
programs  that  provide  for  leasing  or  sale 
of  acquired  homes  to  homeless 
providers;  and 

5.  Employment  and  training  services 
such  as: 

•  Basic  skills  instruction; 

•  Remedial  education  activities; 

•  Job  search  activities,  including  job 
search  workshops; 

•  lob  counseling; 

•  Job  preparatory  training,  including 
resimie  writing  and  interviewing  skills; 

•  Subsidized  trial  employment  (Work 
Experience); 

•  On-the-job  Training; 

•  Classroom  Training; 

•  Job  placement  in  unsubsidized 
employment; 

•  Placement  follow  up  services;  and 

•  Services  provided  under  WIA. 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  the  local  needs,  and  will 
carry  out  the  objectives  of  the  program 
to  successfully  reintegrate  homeless 
veterans  into  the  workforce. 

Under  the  Government  Performance 
and  Results  Act  (GPRA).  Congress  and 
the  public  are  looking  for  program 
results  rather  than  program  processes. 
The  outcome  measurement  established 
for  HVRP  grants  is  for  grantees  to  meet 
a  minimum  entered  employment  rate  of 
56%,  e.g.,  number  of  entered 
employments  divided  by  enrollments 
(These  outcomes  will  be  reported 
quarterly  on  Technical  Performance 
Goals  Form,  Appendix  D.).  While 
entering  employment  is  a  viable 
outcome,  it  will  be  necessary  to  measure 
results  over  a  longer  term  to  determine 
the  success  of  programs. 

The  following  program  discussion 
miist  be  considered  in  a  results-oriented 
model.  The  hrst  phase  of  activity  must 
consist  of  the  level  of  outreach  that  is 
necessary  to  reach  eligible  veterans. 
Such  outreach  will  also  include 
establishing  contact  with  other  agencies 
that  encounter  homeless  veterans. 

Once  the  eligible  participants  have 
been  identified,  an  assessment  must  be 


made  of  their  abilities,  interests,  needs, 
and  barriers  to  employment.  In  some 
cases,  these  participants  may  require 
referrals  to  services  such  as  social 
rehabilitation,  drug  or  alcohol  treatment 
or  a  temporary  shelter  before  they  can 
be  enrolled  into  core  training. 

When  the  individual  is  stabilized,  the 
assessment  should  focus  on  the 
employability  of  the  individual  and 
their  enrollment  into  the  program.  A 
determination  should  be  made  as  to 
whether  they  would  benefit  from  pre- 
employment  preparation  such  as  resume 
writing,  job  search  workshops,  related 
counseling  and  case  management,  and 
initial  entry  into  the  job  market  through 
temporary  jobs,  sheltered  work 
environments,  or  entry  into  classroom 
or  on-the-job  training.  Such  services 
should  also  be  noted  in  an 
Employability  Development  Plan  so  that 
successful  com'pletion  of  the  plan  may 
be  monitored  by  the  staff. 

Entry  into  full-time  employment  or  a 
specific  job  training  program  should 
follow,  in  keeping  with  the  objective  of 
HVRP  to  bring  the  participant  closer  to 
self-sufficiency.  Supportive  services 
may  assist  the  participant  at  this  stage 
or  even  earlier.  Job  development  is  a 
crucial  part  of  the  employability 
process. 

Wherever  possible,  DVOP  and  LVER 
staff  must  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  members  have 
received  training  in  case  management  at 
the  National  Veterans'  Training  Institute 
and  have  a  priority  of  focus,  assisting 
those  most  at  a  disadvantage  in  the  labor 
market.  VETS  urges  working  hand-in- 
hand  wjth  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  follow-up  is  an  integral 
program  component.  Follow-up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90  and  180 
day  period  after  entering  employment  is 
required.  It  is  important  that  the  grantee 
maintain  contact  with  the  veterans  after 
placement  to  assure  that  employment 
related  problems  are  addressed.  The  90 
and  180  day  follow-up  is  fundamental 
to  assessing  the  results  of  the  program 
success.  Grantees  need  to  budget  for  this 
activity  so  that  follow-up  can  and  will 
occur  for  those  placed  at  or  near  the  end 
of  the  grant  performance  period. 
Grantees,  \pnoT  to  the  end  of  the  grant 
performance  period,  must  obligate  funds 
to  ensure  that  follow-up  activities  are 
completed.  Such  results  will  be  reported 
in  the  final  technical  performance 
report. 


VI.  Required  Content 

•     There  are  seven  program  actixities 
that  all  applications  must  contain  to  be 
found  technically  acceptable  under  this 
SGA.  Programs  must  be  "employment 
focused"  and  must  be  responsive  to  the 
rating  criteria  in  Section  DC.  These 
activities  are: 

1.  Outreach 

2.  Pre-Enrollment  Assessments; 

3.  Employment  Developmei^  Plans 
for  all  cUents; 

4.  Case  Management 

5.  Job  Placement  and  job  retention 
follow-up  (at  90  and  180  days)  after 
individual  enters  employment. 

6.  UtiUzation  of  DVOP  and  LVER  staff 
in  service  deUvery. 

7.  Programs  must  show  community 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans. 

Vn.  Proposal  Content 

The  proposal  consists  of  two  separate 
and  distinct  parts.  Part  1  is  the  technical 
proposal  and  Part  2  is  the  cost  proposal. 
The  information  provided  in  these  two 
parts  is  essential  in  gaining  an 
imderstanding  of  the  progranmiatic  and 
fiscal  contents  of  the  grant  proposal. 

A.  Part  1— The  Technical  Proposal 
consists  of  a  narrative  proposal  that 
demonstrates:  the  applicant's 
knowledge  of  the  need  for  this 
particular  grant  program;  an 
understanding  of  the  services  and 
activities  proposed  to  obtain  successful 
outcomes  for  the  homeless  veterans 
served;  and  the  capability  to  accomplish 
the  expected  outcomes  of  the  proposed 
project  design.  The  technical  proposal 
narrative  must  not  exceed  fifteen  (15) 
pages  double-spaced,  font  size  no  less 
than  11  pt.,  and  typewritten  on  one  side 
of  the  paper  only.  [The  applicant  also 
must  complete  the  forms,  i.e.,  Technical 
Performance  Goals  chart  provided  in  the 
SGA.  Appendix  D.]. 

The  proposal  must  include  an 
outreach  component  which  uses 
veterans  whenever  possible  to  provide 
outreach.  Coordination  with  the 
Disabled  Veterans'  Outreach  Program 
(DVOP)  SpeciaUsts  and  Local  Veterans' 
Employment  Representatives  (LVER)  in 
the  jurisdiction  is  required. 

Programs  must  be  "emplojrment 
focused".  The  services  provided  will  be 
directed  toward:  (a)  increasing  the 
employability  of  homeless  veterans 
throu^  training  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching 
homeless  veterans  with  potential 
employers. 

"Hie  following  format  for  the  technical 
proposal  is  strongly  recommended: 


1 .  Need  for  the  program :  The 
applicant  must  identify  the  geographical 
area  to  be  served  and  provide  an 
estimate  of  the  nmnber  of  homeless 
veterans  and  their  needs,  poverty  and 
unemployment  rates  in  the  area,  the 
gaps  in  the  local  community 
infrastructiu«  that  contribute  to  the. 
employment  and  other  barriers  faced  by 
the  targeted  veterans,  and  how  the 
project  would  respond  to  these  needs. 
Include  Labor  Market  Information  (LMI) 
on  the  outlook  for  job  opportimities  in 
the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention: 
Applicants  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section  DC 
and  address  all  of  the  rating  factors  as 
thoroughly  as  possible  in  the  narrative. 
The  applicant  must:  (a)  Outline  the 
type(s)  of  training  available  "  is  training 
for  demand  occupations,  the  length  of 
training,  the  training  curriculimi  and 
how  the  training  will  enhance  the 
eligible  veterans'  employment 
opportunities  within  that  geographical 
area;  (b)  describe  the  specific 
supportive,  emplojrment  and  training 
services  to  be  provided  imder  this  grant 
and  the  sequence  or  flow  of  such 
services — flow  charts  may  be  provided; 
(c)  provide  a  plan  for  follow-up  to 
adchess  retention  after  90  and  180  days 
with  participants  who  entered 
employment.  (See  discussion  on  results 
in  Section  V.c);  and  (d)  include  the 
required  chart  of  proposed  performance 
goals  and  planned  expenditiires  listed 
in  Appendix  D. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  veterans:  Describe  the  linkages 
this  program  will  have  with  other 
providers  of  services  to  homeless 
veterans  outside  of  the  HVRP  grant; 
include  a  description  of  the  relationship 
with  other  employment  and  training 
prograniis  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP),  the  Local 
Veterans'  Employment  Representative 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act;  and  list 
the  type  of  services  provided  by  each. 
Note  the  type  of  agreement  in  place,  if 
applicable.  Linkages  with  the  workforce 
development  system  must  be 
delineated.  Describe  any  linkages  v«rith 
any  other  resources  and/or  other 
programs  for  Homeless  veterans. 
Indicate  how  the  program  will  be 
coordinated  with  any  efforts  for  the 
homeless  that  are  conducted  by  agencies 
in  the  ccnnmunity.  If  Memoranda  of 
Undnstanding  (MOU)  cw  other  service 
agreements  e^dst  with  other  service 
providers,  copies  should  be  provided. 

4.  Linkages  with  other  fedaxil 
agencies:  D^Ksibe  any  program  and 


resource  linkages  with  Department  of 
Housing  and  Urban  Development 
(HUD),  Department  of  Health  and 
Human  Services  (HHS),  and  Department 
of  Veterans  Affairs  (DVA)  for  the 
homeless,  to  include  the  Compensated 
Work  Therapy  (CWT)  and  Per  Diem 
programs.  Indicate  how  the  applicant 
v«ll  coordinate  with  any  "continuum  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community.  If 
Memoranda  of  Understanding  (MOU)  or 
other  service  agreements  exist  with 
other  service  providers,  copies  should 
be  provided. 

5.  Proposed  supportive  service 
strategy  for  veterans:  Describe  how 
supportive  service  resources  for 
veterans  will  be  obtained  and  used.  If 
resources  are  provided  by  other  sources 
or  linkages,  such  as  Federal,  State,  local 
or  faith-based  and  conmiimity  programs, . 
the  applicant  must  fully  explain  the  use 
of  these  resoiut;es  and  why  they  are 
necessary,  if  Memoranda  of 
Understanding  (MOU)  or  other  service 
agreements  exist  with  other  service 
providers,  copies  should  be  provided. 

6.  Organizational  capability  to 
provide  required  program  activities:  The. 
appilicant's  relevant  cmrent  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  A  summary  narrative  of 
program  experience  and  employment 
and  training  performance  outcomes  is 
required.  The  applicant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  HVRP  or  other  Homeless 
Employment  and  Training  program,  or 
VWIP  progran^.  must  include  final  or 
most  recent  technical  performance 
reports.  The  applicant  must  also  provide 
evidence  of  key  staff  capability. 

7.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resources  shotild  be  frt>m  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  HHS,  commimity  housing 
resources,  DVA  leasing,  or  other 
programs.  The  appUcant  is  not  allowed 
to  use  HVRP  resoiuces  to  support 
housing  needs. 

Note:  Resumes,  charts,  standard  forms, 
transmittal  letters.  MOUs,  agreements,  lists  of 
contracts  and  grants  and  letters  of  support  are 
not  included  in  the  page  count.  [If  provided, 
.  include  these  docimients  as  attachments  to 
the  technical  proposal.) 

B.  Part  2 — Cost  Proposal  must 
contain:  (1)  The  Standard  Form  (SF) 
424,  "Application  for  Fedraal 
Assistance",  (original,  signed  in  blue- 
ink)  (2)  the  Standard  Form  (SF)  424A 
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"Budget  Information  Sheet"  in 
Appendix  B,  and  (3)  a  detailed  cost 
break  out  of  each  Hne  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF  4  24 A  correspond 
accurately  with  the  Budget  Narrative.  In 
addition  to  the  cost  proposal  the 
applicants  must  include  the  Assurance 
and  Certification  signature  page, 
Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion 
are  provided  as  appendices  to  this  SGA. 
All  applicants  must  submit  evidence  of 
satisfactory  financial  management 
capability,  which  must  include  recent 
financial  and/or  audit  statements. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.805.  It  must  be  entered  on  the  SF 
424,  Block  10. 

All  applicants  must  include,  as  a 
separate  appendix,  a  list  of  all 
government  grants  and  contracts  that  it 
has  had  in  the  past  three  (3)  years, 
including  grant/contract  officer  contact 
information.  Veterans'  Employment  and 
Training  Service  reserves  the  right  to 
have  a  representative  within  each  State 
review  and  verify  this  data.  Applicants 
can  expect  that  the  cost  proposal  will  be 
reviewed  for  allowability,  allocability, 
and  reasonableness. 

Vm.  The  Cost  Proposal  Narrative 
Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A),  the 
applicant  must  provide,  at  a  minimum, 
and  on  separate  sheet(s),  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  subawardees); 

B.  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

C.  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  subawards/ 
contracts,  and  any  other  costs.  The 
applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  may  not 
exceed  36  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
participant  information  pertinent  to  a 
follow-up  survey,  six  (6)  months  after 
the  program  |)erformance  period  ends; 

E.  A  aescnption/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 
property  having  a  useful  Ufe  of  more 


than  one  year  and  a  unit  acquisition  cost 
of  $5,000  or  more  per  unit  must  be 
specifically  identified;  and 

F.  An  identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of 
the  Budget  Information  Sheet. 

DC.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  the  Government  reserves  the 
right  to  award  on  the  basis  of  the  initial 
proposal  submissions,  the  Government 
may  establish  a  competitive  range, 
based  upon  the  proposal  evaluation,  for 
the  purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so.  The  Government  further 
reserves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
would,  in  its  opinion,  result  in  the  most 
effective  and  appropriate  combination 
of  funding,  program  and  administrative 
costs  e.g.,  cost  per  enrollment  and 
placement,  demonstration  models,  and 
geographic  service  areas.  While  points 
will  not  be  awarded  for  cost  issues,  cost 
per  entered  employment  will  be  given 
serious  consideration  in  the  selection  of 
awardee.  The  Grant  Officer's 
determination  for  award  under  SGA  03- 
04  isthe  final  agency  action.  The 
submission  of  the  same  proposal  from 
any  prior  year  HVRP  or  Homeless 
Veterans  Employment  and  Training 
(HVET)  competition  does  not  guarantee 
an  award  under  this  Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  points. 

The  applicant  will  document  the 
extent  of  need  for  this  project,  as 
demonstrated  by;  (a)  The  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction:  (b) 
the  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (c)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  employment  barriers  that 
characterize  the  target  population. 


2.  Overall  Strategy  To  Increase 
Employment  and  Retention:  40  points. 

The  application  must  include  a 
description  of  the  approach  to  providing 
comprehensive  employment  and 
training  services,  including  job  training, 
job  development,  any  employer 
commitments  to  hire,  placement,  and 
post-placement  follow  up  services. 
Applicants  must  address  how  they  will 
target  occupations  in  expanding 
industries,  rather  than  declining 
industries.  The  supportive  services  to  be 
provided  as  part  of  the  strategy  of 
promoting  job  readiness  and  job 
retention  must  be  indicated.  The 
applicant  must  identify  the  local 
services  and  sources  of  training  to  be 
used  for  participants.  A  description  of 
the  relationship,  if  any,  with  other 
employment  and  training  programs  such 
as  SESAs  (including  DVOP  and  LVER 
Programs),  One-stops,  VWIP,  other  WIA 
programs,  and  Workforce  Investment  or 
Development  Boards  or  entities  where 
in  place,  must  be  presented.  Applicant 
must  indicate  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
homeless  veterans.  A  participant  flow 
chart  may  be  used  to  show  the  sequence 
and  mix  of  services. 

Note:  The  applicant  MUST  complete  the 
chart  of  proposed  prograin  outcomes  to 
include  participants  served,  placement/ 
entered  employments  and  job  retention.  (See 
Appendix  D).  Of  the  40  points  possible  in  the 
strategy  to  increase  employment  and 
retention,  5  points  will  be  awarded  to  grant 
proposals  that  demonstrate  the  ability  to 
maintain  a  six-month  employment  retention 
rate  of  50  percent  or  greater. 

3.  Quality  and  Extent  of  Linkages  with 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  10  points. 

The  application  must  provide 
information  on  the  qualify  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  veterans  in  the  local 
community  outside  of  the  HVRP  grant. 
For  each  service,  the  applicant  must 
specify  who  the  provider  is,  the  source 
of  funding  (if  known),  and  the  fype  of 
linkages/referral  system  established  or 
proposed.  Describe,  to  the  extent 
possible,  how  the  project  would  fit  into 
the  community's  continuum  of  care 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD,  HHS  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program. 

4.  Demonstrated  Capability  in 
Providing  Required  Program  Services: 
ZOpoints. 

'The  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  those  which  are  proposed 


under  this  solicitation.  Specific 
outcomes  achieved  by  the  applicant 
must  be  described  in  terms  of  clients 
placed  in  jobs.  etc.  The  applicant  must 
also  address  its  capacity  for  timely 
startup  of  the  program.  The  applicant 
should  delineate  its  staff  capabilify  and 
ability  to  manage  the  administrative, 
programmatic  and  financial  aspects  of  a 
grant  program,  including  a  recent 
(within  the  last  12  months),  financial 
statement  or  audit  if  available.  Final  or 
most  recent  technical  reports  for  other 
relevant  programs  must  be  submitted  if 
applicable.  Because  prior  grant 
experience  is  not  a  requirement  for  this 
grant,  some  applicants  may  not  have 
any  technical  reports  to  submit. 

5.  Quality  of  Overall  Housing 
Strategy:  15  points. 

The  application  must  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force.  This  discussion  should  specify 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD,  DVA  lease, 
or  other  means.  HVRP  funds  may  not  be 
used  to  purchase  housing  or  vehicles. 

X.  Post-Award  Conference 

A  Post- A  ward  conference  will  be  held 
for  those  grantees  awarded  PY  2003 
HVRP  funds  from  the  competition.  It  is 
expected  to  be  held  in  May  or  June, 
2003.  Up  to  two  grantee  representatives 
must  be  present;  a  fiscal  and  a  program 
representative  is  recommended.  The  site 
of  the  Post- A  ward  conference  has  not 
yet  been  determined,  for  planning  and 
budgeting  purposes,  please  use  five  days 
and  use  Washington,  DC  as  the 
conference  location.  The  conference 
will  focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements,  and  also 
include  best  practices  from  past 
projects.  Costs  associated  with  attending 
this  conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  they  were  incurred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  must  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget. 

XI.  Reporting  Requirements 

The  grantee  wiU  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  must  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 


appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET)  no 
later  than  30  days  after  the  ending  date 
of  each  Federal  fiscal  quarter  (i.e., 
October  30,  January  30,  April  30  and 
Jiily  30)  during  the  grant  period. 

B.  Prograni  Reports 

Grantees  must  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  that  contains  the 
following: 

1.  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
if  required;  and  (ii)  a  timetable  for 
accomplishment  of  the  corrective 
action. 

C.  90  DayFoHow-Up  Report 

The  grantee  must  submit  no  later  than 
120  days  after  the  grant  performance 
expiration  date  a  report  containing  the 

following: 

1.  Financial  Status  Report  (SF-269A) 
(copy  to  be  provided  following  grant 
awards);  and 

2.  Technical  Performance  Report— 
(Program  Goals). 

D.  Six  (6)  Month  FoUow-Up/Closeout 
Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
must  submit  a  follow-up  report 
containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A);  and 

2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/ assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  after  the  6  month  follow-up 

'  period;  (c)  whether  the  veterans  are  still 
employed  at  the  same  or  similar  job,  if 
not  what  are  the  reasons;  (d)  whether 
the  training  received  was  applicable  to 
jobs  held;  (e)  wages  at  placement  and 
during  follow  up  period;  (f)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant,  but  not 
employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
recommendations  to  improve  the 
program. 

Xn.  AdministratiTe  ProvisioBS 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 


approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

2.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  IX)L 
Regional  Office  of  Cost  DNstermination 
within  90  days  of  grant  award. 
.  3.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

B.  Administrative  Standards  and 
Provisions 

Unless  specifically  provided  in  the 
grant  agreement,  DOL's  acceptance  of  a 
proposal  and  an  award  of  federal  funds 
to  sponsor  any  program(s)  does  not 
provide  a  waiver  of  any  grant 
requirements  and/or  procedures.  For 
example,  the  OMB  circulars  require  and 
an  entity's  procurement  procedures 
must  provide  that  all  procurement 
transactions  will  be  conducted,  as' 
practical,  to  provide  open  and  fi«e 
competition.  If  a  proposal  identifies  a 
specific  entify  to  provide  the  services, 
the  DOL  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  avoid  competition. 
All  grants  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

1.  29  CFR  part  93— Lobbying. 

2.  29  CFR  part  95 — Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-profit  Organizations,  and  with 
Commercial  Organizations. 

3.  29  CFR  part  96— Federal  Standards 
for  Audit  of  Federally  Funded  (kants. 
Contracts  and  Agreements. 

4.  29  CFR  part  97 — Uniform 
Administrative  Requirements  for  &ants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

5.  29  CFR  part  98 — Federal  standards 
for  Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

6.  29  CFR  part  99— Audit  Of  States, 
Local  Governments,  and  Non-profit 
Organization. 

7.  29  CFR  parts  30,  31,  32,  33  and 

36 — ^Equal  Employment  Opportunity  in 
Apprenticeship  and  Training; 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Labor,  Effectuation  of  Title  VI  of  the 
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Civil  Rights  Act  of  1964; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities; 
and  Nondiscrimination  on  the  basis  of 
sex  in  Education  programs  receiving  or 
benefiting  from  Federal  Financial 
Assistance. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 
actual  grant  award,  VETS  may  enter  into 
negotiations  concerning  such  items  as 
program  components,  funding  levels. 


and  administrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  Grant  Officer 
reserves  the  right  to  terminate  the 
negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washington,  DC,  this  27th  day  of 
February.  2003. 
Daniel  P.  Murphy, 
Grant  Officer. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Appixival  No.  0348-0043 


1.  TYPE  OF  SUBMSSKW: 

Aopication 

l)  Conatoiiction 

D  Non^onlnicMon 


PreappNcalion 
I   I  Conslnicuoii 

D  Now^otwtnictton 


2.DATESUBMrrTED 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


ft  ■■■■i.rii.iit  1 1 1  II    I  llii  II  I 

Appvcani  KMnDner 


State  AppCcafion  MenMier 


Fedefal  MenMer 


.  APPUCANT  INFORMATION 


Legal  Name: 


Organizaiional  Unit: 


Address  (give  cify.  county.  State,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUinERf£/N;. 


nn 


I  I  I  I  M 


8.  TYPE  OF  APPLICATION: 

O  New        D  ConttniiaBon  D  R^'Won 

If  Revision,  enter  appropriate  lettef(8)  in  tx»c(es)  V~\     V~\ 

A.  Inoesse  Award         B.  Decrease  A\ward       C.  Increase  Ouraliort 
0.  Decrease  Duration    OtherTspecify;: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

DD-niE 


Name  and  telephone  number  o>  person  to  twcontaked  on  matters  invoMni 
this  appica(iong)n«  area  eDdia> 


7.  TYPE  OF  APPLICANT:  (Center  anprepnato  Mtar  in  tK»; 


D 


A.  Slate  H.  Independent  School  OisL 

B.  County   '  ,  I.  State  Coniraied  InstihJlion  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Inlermunicipal  M.  Profit  Otganizaten 

G.  Specifll  District  N.  Other  (Spedly) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


TTTLE: 


1Z  AREAS  AFFECTED  BY  PROJECT  ^Cities.  CcunSes.  Slates.  ete.| 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  AppScant 


b.Praiect 


IS.  ESTIMATED  FUNDING: 


a  Federal 


b.  AppKcant 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


sr 


-ar 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPUCATIDN/APPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.No.   O  PROGRAM  IS  NOT  COVERED  BY  E.G.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
[Jy—    If  "Yea."  attach  an  aaplantlon.  D*** 


la.  TO  THE  BEST  OF  MY  KMOIWLEOGE  AND  BEUCT.  ALL  DATA  IN  THIS  APPUCATIONWWAPPUCATIOMARETRUe  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  ¥WLL  COMPLY  WITH  THE 

ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


d.  Signature  of  Authorized  Representative 


b.Titte 


c.  Tetophone  Number 


e.  Date  Signed 


Previous  Edition  Usabte 
Authorized  for  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circuter  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  fof  this  collection  ct  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infomiation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reduang  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0043).  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheetfor  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agenaes  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  commert  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  appiicantt,  submission. 

Item:  Entiy:  «••":  Entry: 

1  Self-explanatory.  12.        List  only  the  largest  political  entities  affected  (e.g..  State, 

counties,  cities). 

2.         Date  application  submitted  to  Federal  agency  (or  State  if 

applicable)  and  applicant's  control  number  (if  applicable).  13.        Self-explanatory. 


3.  State  use  only  (if  applicable).  14- 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 

enter  present  Federal  identifier  number.  If  for  a  new  project.  15. 

leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  numt»er  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided.  16. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 


List  the  applicant's  Congressional  District  and  any    . 
District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during  the  first 
funding/txidget  penod  by  each  contributor.  Value  of  in- 
kind  contributions  shouW  be  included  on  appropriate 
lines  as  applk:able.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  orWy  the  anrxwnt 
of  the  change.  For  decreases,  enclose  the  anrxxjnts  in 
parentheses.  If  both  t>asic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  stieet 
For  multiple  program  furKling,  use  totals  and  show 
t>reakdown  using  same  categories  as  item  15. 

Applk:ants  shoukj  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  applicatkxi  is  subiject  to  the 
State  intergovernmental  review  process. 


10. 


-  "New"  means  a  new  assistance  award. 

-  'Continuation''  means  an  extension  for  an  additiorwl 
funding/budget  period  for  a  project  with  a  projected 
cofTipletk>n  date. 

-  "Revision"  means  any  chartge  in  the  Federal 
Government's  financial  ot>ligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

Use  ttie  Catak)g  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


17.  This  question  applies  to  the  applk»nt  organizatkxi,  not 
the  person  wtw  signs  as  the  authorized  representative. 
Categories  of  det>t  include  delinquent  audit 
disaltowances.  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applk:ant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  appHcatkxi  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agerxaes  may  require  that  this 
authorizatkxi  be  submitted  as  part  of  the  application.) 


11.        Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  shoukJ  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (eg,  construction  or  real 
property  projects),  attach  a  map  showing  project  locatkxi.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  ^'^^^l!^^^^ 
Instructions  s^ng  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revi««ng  the^tertw  of 

infom^tion:  Send  comments  regarding  the  burden  estimate  or  any  ot^«^^.^^:;t^2^^ 
redudng  this  burden,  to  the  Office  of  Management  and  Budget.  Paperyork  Reduction  Project  ( 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budg^. 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  at*vities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
tyjdgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  requirB  a  breakdown  by  functkxi 
or  activity!  Sections  A.  B.  C,  and  D  shouW  include  budget 
■  estimates  for  the  whole  project  except  when  applying  for 
assistance  whk*i  rec]uires  Federal  authorizatkxi  in  annual  or 
other  funding  period  increments.  In  the  latter  case,  Sections  A,  B, 
C.  and  D  shoukJ  provkle  the  budget  for  the  first  budget  period 
(i«ually  a  year)  and  Section  E  shouW  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applicatkxis  shouW  contain  a  breakdown  by  the  otjject  dass 
categories  shown  in  Lines  a-k  of  Sectton  B. 

Section  A.  Budget  Summary  Unes  1-4  Columns  (a)  and  (b) 

For  applkatkxw  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestk:  Assistance  Catatog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Une  1  under  Cdimin 
(a)  the  Catatog  program  title  and  the  Catatog  number  in  Column 
(b). 

For  applicatrons  pertaining  to  a  scrtg'a  program  requring  budget 
amounts  by  multiple  functnns  or  activities,  enter  the  name  of 
each  activity  or  functton  on  MCh  Bne  in  Cokwrm  (a),  and  enter  the 
Catatog  number  in  Cokrnin  (b).  For  applkatnns  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  ertor  the  Catatog  prt)gram  title 
on  each  line  in  Crtwnn  (a)  and  the  respective  Catatog  number  on 

each  line  in  Column  (b). 

For  appHcattons  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  break&Min  by  liin<*on  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  shouW  be  used  when  one  fonn 
does  not  provWe  adequate  space  for  all  breakdown  of  date 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shouM  provkte  me  summary  totals  by  programs. 

Unas  1.4.  Cokimns  (c)  tlHOugh  (g) 

For  new  appfleafibns.  leave  Cotomn  (c)  and  (d)  blank.  For  each 
line  entry  in  Cotomns  (a)  and  (b).  enter  in  Cohimns  (e).  (f).  and 
(g)  the  afipropriate  amounts  of  funds  needed  to  support  the 
protect  for  the  first  funding  period  (usuaHy  a  year). 


For  continuing  grant  program  applications,  submit  these  fonre 
before  the  end  of  each  fiwKling  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  whk:h  will  recnain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instnjctmns 
provkje  for  this.  OtheoMse.  leave  thiase  cokimns  Wank.  Enter  in 
cotomns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  anxxint(s)  in  Cohmn  (g)  shouW  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

For  supplenjental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  In  Cokimn  (f)  the 

amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whtoh  inckides  the  total  previous  authorized 
budgeted  amounts  pkis  or  minus,  as  appropriate,  the  anwunts 
shown  in  Columns  (e)  and  (0-  The  amount(s)  in  Column  (g) 
ShouW  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Une  5  -  Show  the  totals  for  all  cokimns  used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles  of  the 
same  programs,  functtons.  and  activities  shown  on  Lines  1-4. 
Column  (a).  Sectkjn  A.  When  addittonal  sheets  are  prepared  for 
Section  A.  provkle  similar  cokjmn  headings  on  each  sheet  For 
each  program,  functton  or  activity,  fin  in  tfie  total  re<Mremerts  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Une  6a-l  -  Show  the  totals  of  LinM  6a  to  6h  in  each  cokjma 
Une  q  -  Show  the  amount  of  indirect  cost 

Une  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
appltoattor^  for  new'grants  and  continuatton  grants  the  total 
amount  in  cokimn  (5).  Line  6k.  shoukJ  be  the  same  as  the  total 
amount  shown  in  Section  A.  Cok«nn  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Cohjmns  (1>-(4).  Line  6k 
shouM  be  the  same  as  the  sum  of  the  amounts  in  Sedton  A, 
Cokjmns  (e)  and  (0  on  Line  5. 

Une  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  firom  this  project  Do  not  add  or  subtrad  this 
amount  from  the  total  projed  amount  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  anrount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  S-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Cdumn  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contributkxi  to  be  made  by  the 
applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applkant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  arrxxint  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHe).  The  anrKXjnt 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  arKi  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  ttte  Project 

Lines  16-19  -  Enter  in  Cokimn  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applk:atk)ns  and  continuatk>n 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  whk:h  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  sectkm 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Une  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Sectkjn,  annotate 
accordingly  arKJ  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  indivkkial  direct 
object  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  t)y  the  Federal  grantor 
agency. 

Une  22  -  Enter  the  type  of  indirect  rate  (fKoviskxial,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  fiinding  period,  the 
estimated  amount  of  the  base  to  whkii  the  rate  is  applied,  and  the 
total  indirect  expense. 

Une  23  -  Provkle  any  other  explanations  or  comments  deemed 
necessary. 
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CERTIFICATIONS  AND  ASSd^tANCES 
ASSURANCES  AMD  CERTIFICATIONS  SIGNATORE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  in  this  section.   By  signing  cuid  returning 
this  signature  page,  the  grantee /recipient  is  providing  the 
certifications  set  forth  below: 

A.  Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Trauisactions  and  Certifications  Regarding  Drug- 
Free /Tobacco -Free  Wor)cplace, 

B.  Certification  of  Release  of  Information 


C.  Assurauices  -  Non-Construction  Programs 

D.  Applicant  is  not  a  501(c) (4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  ;^plicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Pleaaa  Note; 


This  signature  page  and  any  pertinent 
attachments  i^xlch  nay  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOAL$ 

(data  entered  cumulativeiy) 


Performance  Goals 


Assessments 
Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 
Direct  Placements  Into  Unsubsidized  Employment 
Assisted  Placements  Into  Unsubsidized  Employment 
Combined  Placements  Into  Unsubsidized  Employment 
(DirKt  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  90  Days 

Number  Retaining  Jobs  For  180  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Houriy  Wage  At  Placement 

EmDlovabilitv  Development  Services  -  (As  AoblicabM 

Classroom  Training 

On-The-Job  Training  • 

Remedial  Education 

Vocational  Counseling 

Pre-employment  Services 

Occupational  Skills  Training 


Planned  Exowtditures 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


18T 
QTR 

2ND 
QTR 

3RD 
QTR 

4TH 
QTR 

IstQtr 


2ndQtr 


3rdQtr      4ttiQtr 


$ $  S $ 

$ $ $ $ 

$  $  $  $ 


'Services  may  include  training  and/or  supportive. 
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Direct  Cost  Descriptions  For  Applicants  and  Sub-Applicants* 

.   Proposed 
Annual  %  of  Time  AdministrationProposed 

X    o-i — n\T. —  r>»*^  nu^^^^A  tr^  n^r^t     r-rtotc  ♦♦  Program  Costs 


f 


Sub-Total 


Administration    Program 


Fringe  Benefits  For  All  Positions 

Contractual 

Travel 

Indirect  Costs 


Equipment 
Supplies 


Total  Costs 


Administration        Program 

I 

••  Administrative  costs  are  associated  with  Ae  supervision  and  management  of  the  program  and  do  not  directly  or  immediately  affect 
participants. 

•  Direct  costs  for  all  funded  positions  for  both  applicant  and  sub-applicant(s)  must  be  provided. 
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HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1 .  Assessments.    This  process  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  b«fore  enrolling  them  in  an  HVRP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  interests  and  aptitudes,  present  abilities, 
previous  education  and  work  experience,  income  requirements,  addressing  supportive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Participants  Enrolled.    A  client  should  be  recorded  as  having  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  employment  has  been  received  through 
the  HVRP  program.  This  should  be  an  unduplicated  count  over  the  year:  i.e.,  each  participant  is 
recorded  only  once,  regardless  of  the  number  of  times  she  or  he  receives  assistance. 

3.  Placed  Into  Transitional  Or  Permanent  Housing.    A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  the  program  upgrades  his/her 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
from  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  upon  obtaining  permanent  housing. 

4.  Direct  Placements  Into  Unsubsidiy^d  Fmpioyment.    A  direct  placement  into  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-funded  staff  with  an  established 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 
minimum  wage.  Day  labor  and  other  very  short-terqn  placements  should  not  be  recorded  as 
placements  into  unsubsidized  employment. 

5.  Assisted  Placements  Into  Unsubsidized  Emplovment.    Assisted  placements  into 
unsubsidized  employment  should  be  recorded  where  the  definition  for  placement  with 
unsubsidized  employment  above  is  met,  but  the  placement  was  arranged  by  an  agency  to  which 
the  HVRP  referred  the  homeless  veteran,  such  as  a  Job  Training  Partnership  Act  (JTPA)  program. 

6.  Cost  Per  Placement.    The  cost  per  placement  into  unsubsidized  employment  is  obtained 
by  dividing  the  total  HVRP  funds  expended  by  the  total  of  direct  placements  plus  assisted 
placements. 

7.  Number  Retaining  Job  For  30  Davs.    To  be  counted  as  retaining  a  job  for  30  days, 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  the 
defmition  for  either  direct  placement  or  assisted  placement  into  unsubsidized  employment  above  is 
met.  This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 
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8.  Number  Retaining  Job  For  90  Davs.    To  be  counted  as  retaining  a  job  for  90  days, 
continuous  employment  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  for  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met 
This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
retaining  the  job  for  90  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time.  , 

9.  Rate  of  Placement  Into  Unsubsidized  Emnlovment.    The  rate  of  placement  into 
unsubsidized  employment  is  obtained  by  dividing  the  number  placed  into  unsubsidized 
employment  (HVRP),  plus  the  number  of  assisted  placements  into  unsubsidized  employment  by 
the  number  of  clients  enrolled.  , 

10.  Aveiage  Hourly  Wage  At  Placement.    The  average  hourly  wage  at  placement  is  the       ^ 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

11.  Fmplovability  Development  Services.    This  includes  services  and  activities  which  will 
develop  or  increase  the  employability  of  the  participant  Generally,  this  includes  vocational 
counseling,  classroom  and  on-the-job  training,  pre-employment  services  (such  as  job  seeking  skills ' 
and  job  search  workshops),  temporary  or  trial  employment,  sheltered  work  environments  and 
other  related  services  and  activities.  Planned  services  should  assist  the  participant  in  addressing 
specific  barriers  to  employment  and  fmding  a  job.  These  activities  may  be  provided  by  the 
applicant  or  by  a  subgrantee,  contractor  or  another  source  such  as  the  local  Job  Partnership 
Training  Act  program  or  the  Disabled  Veterans'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans'  Employment  Representatives  (LVERs).    Such  services  are  not  mandatory  but  entries 
should  reflect  the  services  described  in  the  application  and  the  expected  number  of  participants 
receiving  or  enrolled  in  such  services  during  each  quarter.    Participants  may  be  recorded  more 
than  once  if  they  receive  more  than  one  service.  . 

12.  Total  Planned  Expenditures.  Total  funds  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

13.  Administrative  Costs.  Administrative  costs  shall  consist  of  all  direct  and  indirect  costs 
associated  with  the  supervision  and  management  of  the  program.  These  costs  shall  include  the 
administiative  costs,  both  direct  and  indirect,  of  subrecipienls  and  contractcws. 

14.  participant  Services.   This  cost  indudes  supportive,  training,  or  sQpial  rdiabilitation 
services  which  will  assist  in  stabilizing  the  participant.   This  category  should  reflect  aU  costs  other 
flian  administiative. 
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1 

Rank 

Area  Name 

Census  Population 

April  1,2000 

April  1,  1990 

1 

New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA  CMSA 

21.199,865 

19,549,649 

2 

Los  Angeles— Riverside-Orange  County,  CA  CMSA 

16373,645 

14.531,529 

3 

Chicago-Gary-Kenosha,  IL-IN-WI  CMSA 

9.157,540 

8,239,820 

4 

Washington-Baltimore,  DC-MD-VA-WV  CMSA 

7.608.070 

6.727.050 

5 

San  Francisco-Oakland-San  Jose,  CA  CMSA 

7.039.362 

6,253311 

6 

Philadelphia- Wilmington-Atlantic  City,  PA-NJ-DE-MD  CMSA 

6.188.463 

5.892,937 

7 

Boston- Worcester-Lawrence,  MA-NH-ME-CT  CMSA 

5.819,100 

5,455,403 

8 

Detroit-Ann  Arbor-Flint,  MI  CMSA 

5,456.428 

5,187.171 

9 

Dallas-Fort  Worth,  TX  CMSA 

5,221,801 

4.037,282 

10 

Houston— Galveston-Brazoria,  TX  CMSA 

4,669,571 

3.731,131 

11 

AUanta,  GA  MSA 

4,112,198 

2.959,950 

12 

Miami-Fort  Uuderdale,  FL  CMSA 

3,876380 

3,192382 

13 

Scattle-Tacoma-Bremerton,  WA  CMSA 

3,554,760 

2,970328 

14 

Phoenix-Mesa,  AZ  MSA 

3.251,876 

2,238.480 

15 

Minneapolis-St  Paul.  MN-WI  MSA 

2.%8.806 

2.538,834 

16 

Cleveland-Akron,  OH  CMSA 

2.945.831 

2,859,644 

17 

San  Diego,  CA  MSA 

2.813,833 

2,498,016 

18 

St.  Louis,  MO-IL  MSA 

2,603,607 

2,492,525 

19 

Denver-Boulder-Greeley,  CO  CMSA 

2,581,506 

1,980,140 

20 

San  Juan-Caguas-Arecibo,  PR  CMSA 

2.450,292 

2,270.808 

21 

Tampa-St.  Petersburg-Clearwater,  FL  MSA 

2,395,997 

2.067,959 

22 

Pittsburgh,  PA  MSA 

2358.695 

2394,811 

23 

Poftland-Salem.  OR-WA  CMSA 

2,265,223 

1.793,476 

24 

Cincinnati-Hamilton.  OH-KY-IN  CMSA 

1.979,202 

1.817,571 

25 

Sacramento-Yolo,  CA  CMSA 

1,7%.857 

1,481,102 

26 

Kansas  City.  MO-KS  MSA 

1.776.062 

1382,875 

27 

Milwaukee-Racine,  WI  CMSA 

1.689.572 

1,607,183 

28 

Orlando,  FL  MSA 

1.644.561 

1.224.852 

29 

Indianapolis,  IN  MSA 

1,607.486 

1380,491 

30 

San  Antonio,  TX  MSA 

1.592383 

1324,749 

31 

Norfolk-Virginia  Beach-Newport  News,  VA-NC  MSA 

1369,541 

1.443,244 

32 

Las  Vegas,  NV-AZ  MSA 

1363.282 

852.737 

33 

Columbus.  OH  MSA 

1340,157 

1345,450 

34 

Charlotte-Gastonia-Rock  Hill.  NC-SC  MSA 

1.499.293 

1.162,093 

35 

New  Orleans,  LA  MSA 

1337,726 

1,285,270 

36 

Sah  Lake  City-ORden,  UT  MSA 

1333.914 

1.072,227 

37 

Greensboro- Winston-Salem-High  Point,  NC  MSA 

1,251309 

1,050304 

38 

Austin-San  Marcos.  TX  MSA 

1 .249.763 

846,227 

39 

Nashville.  TN  MSA 

1,231311 

985,026 

40 

Piovidence-Fall  River- Warwick,  Rl-MA  MSA 

1.188,613 

1.134350 

41 

Raleigb-Durham-Chapel  HUl.  NC  MSA 

1,187,941 

855345 

42 

Hartford.  CT  MSA 

1.183.110 

1,157385 

43 

Buflalo-Niagva  Falls.  NY  MSA 

1.170.111 

1.1S9,2SS 

44 

Memphis.  TN-AR-MS  MSA 

1.135.614 

1.007306 
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45 

West  Palm  Beach-Boca  Raton,  FL  MSA 

1,131,184 

863318 

46 

Jacksonville,  FL  MSA 

1,100,491 

906,727 

47 

Rochester,  NY  MSA 

1,098,201 

1,062,470 

48 

Grand  Rapids-Muskegon-HoUand,  MI  MSA 

1,088314 

937.891 

49 

Oklahoma  City,  OK  MSA 

1,083,346 

958,839 

50 

Louisville.  KY-IN  MSA 

1,025398 

948,829 

51 

Richmond-Petcrsbuig.  VA  MSA 

996312 

865,640 

52 

Greenville-Spartanburg-Anderson,  SC  MSA 

962,441 

830,563 

53 

Dayton-Springfield.  OH  MSA 

950,558 

951,270 

54 

Fresno,  CA  MSA 

922316 

755380 

55 

Birmingham,  AL  MSA 

921,106 

840,140 

56 

Honolulu,  HI  MSA 

876.156 

836,231 

57 

Albany-Schenectady-Troy,  NY  MSA 

875383 

861,424 

58 

Tucson,  AZ  MSA 

843.746 

666.880 

59 

Tulsa,  OK  MSA 

803.235 

708,954 

60 

Syracuse,  NY  MSA 

732.117 

742,177 

61 

Omaha,  NE-IA  MSA 

716,998 

639,580 

62 

Albuquerque,  NM  MSA 

712,738 

589,131 

63 

Knoxville,  TN  MSA|687,249 

585,960 

64 

EI  Paso,  TX  MSA 

679,622 

591,610 

65 

Bakersfield,  CA  MSA 

661,645 

543,477 

66 

Allentown-Bethlehem-Easton,  PA  MSA 

637,958 

595,081 

67 

Harrisburg-Lebanon-Carlisle,  PA  MSA 

629,401 

587,986 

68 

Scranton-Wilkes-Barre-Hazleton,  PA  MSA 

624,776 

638,466 

69 

Toledo,  OH  MSA 

618,203 

614,128 

70 

Baton  Rouge,  LA  MSA 

602.894 

528,264 

71 

Youngstovwi- Warren,  OH  MSA 

594.746 

600,895 

72 

Springfield,  MA  MSA 

591.932 

587,884 

73 

Sarasota-Bradenton,  FL  MSA 

589.959 

489,483 

74 

Little  Rock-North  Little  Rock,  AR  MSA 

583.845 

513,117 

75 

McAllen-Edinburg-Mission,  TX  MSA 

569,463 

383,545 

(FR  Doc.  03-5088  Filed  3-4-03;  8:45  am) 
BILLING  CODE  4S10-79-C 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 

of  the  Legal  Services  Corporation  will 

meet  on  March  10,  2003  via  conference 

call.  The  meeting  will  begin  at  2  p.m. 

and  continue  until  conclusion  of  the 

Board's  agenda. 

location:  750  First  Street,  NE,  11th 

Floor,  Washington,  DC  20002,  in  Room 

11026. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  agenda. 

2.  Consider  and  act  on  adjustments  to 
LSC's  FY'04  budget  request. 


3.  Consider  and  act  on  authorizing  the 
LSC  President  and  Chairman  to  discuss 
and  negotiate  with  the  Office  of 
Management  &  Budget  regarding  LSC's 
FY'04  budget  request. 

4.  Consider  and  act  on  other  business. 

5.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8800. 

Special  Needs;  Upon  request,  meeting 
notices  wrill  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  Gushing,  at  (202) 
336-8800. 


Dated:  March  3,  2003. 
Victor  M.  Fortuno, 

Vice  President Jor  Legal  Affairs.  General 
Counsel  6-  Corporate  Secretary. 
[FR  Doc.  03-5348  Filed  3-3-03;  3:20  pm) 
BILLING  CODE  TOMMn-P 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation,  National  Science 
Board  and  its  Subdivisions. 
DATE  AND  TIME:  March  12,  2003:  8  a.m.- 
5:30  p.m..  Open  Session.  Concurrent 
Sessions:  10  a.m.-10:30  a.m.,  Closed 
Session;  2  p.nk-3  p.m..  Closed  Sessioii. 

March  13,  2003:  8:30  a.m.-3  p.m., 
Opett  Session.  Concurrent  Session: 
11:15  a.m.-ll:45  a.m.,  Closed  Session. 
PLACE:  The  National  Science 
Foundation,  4201  Wilson  Boulevard, 
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Arlington,  VA  22230,  http:// 

www.nsf.gov/nsb. 

CONTACT  PERSON  FOR  INFORMATION:  NSF 

Information  Center.  (703)  292-5111. 

STATUS:  Part  of  this  meeting  will  be 

closed  to  the  public.  Part  of  this  meeting 

will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED 

Wednesday,  March  12,  2003 

Open 

Task  Force  on  National  Workforce 
Policy  for  SfitE  (8  a.m.-lO  a.m.). 
Room  1295 

•  Discussion  of  the  draft  NWP  report 
Task  Force  on  S&E  Infrastructure  (8:30 

a.m.-lO  a.m.).  Room  1235 

•  Discussion  on  the  final  INF  report 
(NSB-02-190) 

•  Discussion  of  Draft 
Communication/Dissemination 
Plan 

Committee  on  Strategy  &  Budget  (10:30 
a.m.-12  Noon).  Room  1235 

•  Review  of  draft  NSF  GPRA  Strategic 
Plan.  FY  2003-2008 

•  Discussion  of  History  and  Impacts 
of  Funds  for  Director's  Initiatives 

•  Planning  for  Implementation  of 
Section  22.  NSF  Authorization  Act 

•  Review  of  Contract  Activities 
Examining  NSF  Business  & 
Management  Practices 

Subcommittee  on  S&E  Indicators  (10 
a.m.-ll  a.m.).  Room  1295 

•  S&E  Indicators  2004— State  S&E 
Chapter 

•  Final  NSB  Reviewer  Assignments 
Executive  Committee  (2  p.m.-2:20 

p.m.).  Room  1295 

•  Director's  Report 
Committee  on  Education  &  Human 

Resources  (3  p.m.-5:30  p.m.),  Room 
1235 

•  Agenda  for  the  "Broadening 
Participation"  Workshop 

•  Reports  on  NSF  K-1 2, 
Undergraduate  and  Graduate 
Programs 

•  Report  from  the  Subcommittee  on 
S&E  Indicators 

•  Focus  on  the  Future:  Mathematics 
Education  Research 

•  Update  on  Meeting  of  the 
Mathematics  Education  Portfolio 
Review  Panel 

•  Report  from  the  Task  Force  on  NWP 

•  Information  Item:  NSF  Partnership 
with  DOD  for  Funding  REU  Sites 

Closed 

Committee  on  Strategy  and  Budget  (10 
a.m.-10:30  a.m.).  Room  1235 

•  Discussion  of  the  FY  2005  NSF 
Budget 

Executive  Committee  (2:20  p.m.-3 
p.m.).  Room  1295 

•  Specific  Personnel  Matters 


•  Future  NSF  Budgets 
Vannevar  Bush  Award  Committee  (2 

p.m.-3  p.m.).  Room  1240 

•  Discussion  of  Candidates 

Thursday,  March  13,  2003 

Closed 

Plenary  session  of  the  Board  (11:15 
a.m.-ll:45  a.;n.).  Room  1235 

•  Honorary  Awards 
Recommendations 

Open 

Conunittee  on  Audit  &  Oversight 
(8:30a.m.-ll  a.m.).  Room  1295 

•  OIG  Updates: 

•  — Performance  Plan 
— Results  of  Audit  Peer  Review 
—FY  03  and  FY  04  OIG  Budgets 

•  CFO  Update: 

—FY  03  and  FY  04  Budgets 
— Facilities  Management 
— Cost  Sharing  Implementation 
Update 

•  aO  Update:  Security 

•  Contact  Activity  Examining  NSF 
Business  &  Management  Practices 

Committee  on  Programs  &  Plans  (8:30 
a.m.-ll  a.m.).  Room  1235 

•  High  Performance  Computing  and 
Computing  Infrastructure 

•  INF  "Task  Force  Report 

•  Long-Lived  Data  Collections 

•  Information  Item:  Status  of  Support 
of  U.S.  Participation  in  the 
Integrated  Ocean  Drilling  Program 

•  Update  on  NSB  Environment 
Report 

•  Facilities  Management  &  Oversight 
Guide:  Status  &  Public  Comment 

•  CPP  Issues: 

— NSF  Authorization  Act.  Section  14 
— Proposal  for  NSB  Meetings  Outside 

Washington 
Plenary  session  of  the  Board  (12:30 

p.m.-3  p.m.).  Room  1235 

•  Science  Presentations 

•  Minutes 

•  Closed  Session  Items  for  May  2003 

•  Chairman's  Report 

•  Director's  Report 

•  Report  on  the  Retreat 

•  Committee  Reports 

Gerard  Glaser. 

Executive  Officer,  NSB. 

(PR  Doc.  03-5350  Filed  3-3-03;  3:19  pm) ' 

BtUINQ  COOC  7SS9-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-03766] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  related  to  license 
amendment  of  Byproduct  Material 
License  No.  06-00807-01, 
Schlumberger  Technology  Corporation. 
Ridgefield.  Connecticut. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Byproduct  Material  License  No.  06- 
00807-01  to  authorize  release  a  portion 
of  its  facility  in  Ridgefield,  Connecticut, 
for  unrestricted  use  and  has  prepared  an 
Environmental  Assessment  in  support 
of  this  action.  Based  upon  the 
Environmental  Assessment,  the  NRC 
has  concluded  that  a  Finding  of  No 
Significant  Impact  is  appropriate,  and, 
therefore,  an  Environmental  Impact 
Statement  is  unnecessary. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Joustra.  Division  of  Nuclear  Materials 
Safety,  U.S.  Nuclear  Regulatory 
Commission.  Region  I.  475  Allendale- 
Road.  King  of  Prussia.  Pennsylvania 
19406;  telephone  (610)  337-5355  or  e- 
mail  jaj@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.  S. 
Nuclear  Regulatory  Commission  is 
considering  amending  Byproduct 
Materials  License  No.  06-00807-01  and 
authorizing  the  release  of  a  portion  of 
the  licensee's  facilities  in  Ridgefield, 
Connecticut,  for  unrestricted  use  and 
has  prepared  an  Environmental 
Assessment  (EA)  and  a  Finding  of  No 
Significant  Impact  (FONSI)  in  support 
of  this  action. 

Siinunaiy 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  reviewed  the  results 
of  the  decommissioning  of  the 
Schlumberger  Technology  Corporation 
(Schlumberger)  facility  in  Ridgefield, 
Coimecticut.  Schlumberger  was 
authorized  by  NRC  from  1956  to  2003  to 
use  radioactive  materials  for  research 
and  development  purposes  at  the  site.  In 
2000.  Schlumberger  ceased  operations 
with  licensed  materials  in  a  portion  of 
its  facility  at  the  Ridgefield  site,  eind  on 
September  30,  2002  requested  that  NRC 
amend  its  license  to  release  three  areas 
for  unrestricted  use.  Schlumberger 
contracted  with  Radiation  Safety 
Associates,  Inc.  Hebron,  Connecticut, 
who  conducted  surveys  of  the  areas  and 
determined  that  these  areas  meet  the 
license  termination  criteria  in  Subpart  E 
of  10  CFR  Part  20.  The  NRC  staff  has 
evaluated  Schlumberger's  request  and 
results  of  the  surveys,  and  has 
developed  an  Environmental 
Assessment  (EA)  in  accordance  with  the 
requirements  of  10  CFR  Part  51.  Based 
on  the  staff  evaluation,  the  conclusion 
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of  the  EA  is  a  Finding  of  No  Significant 
Impact  (FONSI)  on  human  health  and 
the  environment  for  the  proposed 
licensing  action. 

Introduction 

Schlumberger  requested  release  for 
imrestricted  use  areas  of  designated  as 
Lab  Z.  and  Lab  Z  Lower  Level  including 
the  area  identified  as  the  Catacomb, 
which  are  attached  to  the  main  building 
on  Old  Quarry  Road,  Ridgefield. 
Connecticut.  NRC  License  No.  06- 
00807-01.  which  was  issued  in  1956 
and  amended  periodically  since  that 
time  authorized  activities  at  these  areas. 
In  Lab  Z.  Lab  Z  Lower  Level  including 
the  Catacomb  the  licensee  conducted 
research  and  development,  and 
manufactvued  neutron  generators  tubes 
using  curie  amoimts  of  tritium. 

Licensed  activities  in  Lab  Z.  and  Lab 
Z  Lower  Level  including  the  Catacomb 
ceased  completely  in  November  2000. 
and  the  licensee  requested  an 
amendment  to  its  license'to  release  Lab 
Z,  and  Lab  Z  Lower  Level  including  the 
Catacomb  for  um-estricted  use  in 
September  2002.  Based  on  the  licensee's 
historical  knowledge  of  the  site  and  the 
conditions  of  the  facility,  the  licensee 
determined  that  only  routine 
decontamination  activities,  in 
accordance  with  licensee  radiation 
safety  procedures,  were  required.  A 
decommissioning  plan  was  not  required 
to  be  submitted  to  the  NRC.  The 
licensee's  contractor  surveyed  the 
facilities,  decontaminated  or  remediated 
areas  as  needed,  and  provided 
documentation  that  the  facilities  meet 
the  license  termination  criteria  specified 
in  Subpart  E  of  10  CFR  Part  20,  and  do 
not  require  additional  decommissioning 
activities  to  be  performed.  The  licensee 
subsequently  requested  that  the 
facilities  (Lab  Z,  and  Lab  Z  Lower  Level 
including  the  Catacomb)  be  released  for 
unrestricted  use. 

The  Proposed  Action 

The  proposed  action  is  to  amend 
Byproduct  Materials  License  No.  06- 
00807-01  and  release  Lab  Z.  and  Lab  Z 
Lower  Level  including  the  Catacomb  of 
the  facilities  at  Old  Quarry  Road. 
Ridgefield,  Connecticut  for  unrestricted 
use.  By  letter  dated  September  30,  2002. 
Schlumberger  provided  siu^ey  results 
which  demonstrate  that  the  Ridgefield 
site  is  in  compliance  with  the 
radiological  criteria  for  license 
termination  in  Subpart  E.  10  CFR  Part 
20.  "Radiological  Criteria  for  License 
Termination." 


Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  amend  Bjrproduct  Materials  License 
No.  06-00807-01  and  release  Lab  Z.  and 
Lab  Z  Lower  Level  including  the 
Catacomb  of  the  Schlumberger  site  in 
Ridgefield,  Connecticut,  for  unrestricted 
use.  NRC  is  fulfilling  its  responsibilities 
imder  the  Atomic  Energy  Act  to  make  a 
decision  on  a  proposed  license 
amendment  of  a  license  and  release  of 
facilities  for  imrestricted  use  that 
ensures  protection  of  public  health  and 
safety  and  the  environment. 

Alternative  to  the  Proposed  Action 

Since  Lab  Z,  and  Lab  Z  Lower  Level 
including  the  Catacomb  have  already 
been  surveyed  and  found  acceptable  for 
release  for  imrestricted  use,  the  no- 
action  alternative  would  be  to  keep  the 
facilities  on  the  license.  This  no-action 
alternative  is  not  acceptable  because  the 
licensee  does  not  plan  to  perform  the 
previously  authorized  activities  with 
licensed  materials  at  those  locations. 
Maintaining  the  areas  under  a  license 
would  reduce  options  for  future  use  of 
the  property. 

The  Affected  Environment  and 
Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
surveys  performed  by  Schlumberger  to 
demonstrate  compliance  with  10  CFR 
20.1402  license  termination  criteria. 
Based  on  its  review,  the  staff  has 
determined  that  the  affected 
environment  and  environmental 
impacts  associated  with  the  release  for 
unrestricted  use  of  the  Schlumberger 
facilities  are  boimded  by  the  impacts 
evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities'  (NUREG- 
1496). 

Lab  Z,  and  Lab  Z  Lower  Level 
including  the  Catacomb  are  attached  to 
the  main  building  on  Old  Quarry  Road, 
Ridgefield,  Connecticut.  Since  Lab  Z, 
and  Lab  Z  Lower  Level  including  the 
Catacomb  have  been  surveyed  and  meet 
the  NRC  criteria  for  unrestricted  use  in 
10  CFR  Part  20,  the  environmental 
impacts  resulting  from  the  release  of 
these  areas  for  unrestricted  use  are 
expected  to  be  insignificant.  The  NRC 
has  found  no  other  activities  in  the  area 
that  cotild  result  in  cumulative  impacts. 

Agencies  and  Persons  Consulted 

This  Environmental  Assessment  was 
prepared  entirely  by  the  NRC  staff.  The 
State  Office  of  Historical  Preservation, 
the  State  Fish  and  Wildlife  Service,  and 
the  U.  S.  Fish  and  Wildlife  Service  were 


not  contacted  because  release  of  Lab  Z. 
and  Lab  Z  Lower  Level  including  the 
Catacomb  at  the  Schlumberger  facilities 
for  unrestricted  use  does  not  modify  the 
facilities.  No  other  sources  were  used 
beyond  those  referenced  in  this  EA. 

NRC  provided  a  draft  of  its 
Environmental  Assessment  to  the  State 
of  Connecticut  Department  of 
Environmental  Protection  (CTDEP)  for 
review.  On  January  31.  2003,  CTDEP 
responded  by  letter  and  stated  that  it 
concurs  with  NRC's  FONSI  on  human 
health  and  the  environment 

Finding  of  No  Significant  Impact 

The  NRC  staff  concluded  that  the 
completed  action  complies  with  10  CFR 
part  20.  NRC  has  prepared  this  EA  in 
support  of  the  proposed  license 
amendment  to  the  license  and  release 
Lab  Z.  and  Lab  Z  Lower  Level  including 
the  Catacomb  facilities  for  unrestricted 
use.  On  the  basis  of  the  EA,  NRC  has 
concluded  that  the  environmental 
impacts  from  the  proposed  action  are 
expected  to  be  insignificant  and  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

List  of  Preparers 

Judy  Joustra.  Senior  Health  Physicist, 
Division  of  Nuclear  Materials  Safety, 
Region  1. 

List  of  References 

1.  10  CFR  Part  20,  Subpart  E. 

2.  NRC  License  No.  06-00807-01 
inspection  and  licensing  records. 

3.  Letter  dated  September  30,  2002, 
with  enclosures,  from  Schlumberger- 
DoU  Research  for  Schlumberger 
Technology  Corporation.  [ADAMS 
Accession  No.  ML022820310]. 

4.  Letter  dated  December  19,  2002. 
from  Schlumberger-DoU  Research  for 
Schlumberger  Technology  Corporation. 
[ADAMS  Accession  No.  ML023530607]. 

hi  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice."  the 
application  for  the  license  amendment 
and  supporting  documentation  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/NRC/ADAMS/index.htmI. 

Any  questions  with  respect  to  this 
action  should  be  referred  to  Judy 
Joustra,  Nuclear  Materials  Safety  Branch 
2,  Division  of  Nuclear  Materials  Safety. 
Region  I,  475  Allendale  Road.  King  of 
Prussia.  Pennsylvania  19406,  telephone 
(610)  337-5355.  fax  (610)  337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania  this 
26th  day  of  February.  2003. 
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For  the  Nuclear  Regulatory  Commission. 
lohn  D.  Kinneman, 

Chief,  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety,  Region 
I. 
[FR  Doc.  03-5161  Filed  3-4-03;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste, 
Meeting  on  Planning  and  Procedures; 
Notice  of  Meeting 

The  ACNW  will  hold  a  Planning  and 
Procedures  meeting  on  March  25,  2003, 
Room  T-2B1.  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  persormel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  March  25,  2003—8:30  a.m.-lO 
a.iii. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  related  matters. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
luged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  February  27,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-5163  Filed  3-4-03;  8:45  am] 
■UJNGCOOC  79M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  RHeetlng 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  19  and  20,  2003, 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss  ^ 

Westinghouse  Electric  Company  LLC 
proprietary  information  per  5  U.S.C. 
552b{c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  March  19,  2003—6:30 
a.m.  until  the  conclusion  of  business. 

Thursday.  March  20.  2003—8:30  a.m. 
until  the  conclusion  of  business. 

The  purpose  of  this  meeting  is  to 
review  thermal-hydraulic  issues 
concerning  the  design  certification  of 
the  API  000  reactor  design.  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff, 
Westinghouse  Electric  Company  LLC, 
and  other  interested  persons  regarding 
this  matter.  The  Subcommittee  will 
gather  information,  analyze  relevant  . 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Dr.  Medhat  El-Zeftawy 
(Telephone:  301^15-6889)  or  the 
Cognizant  Staff  Engineer,  Mr.  Michael 
R.  Snodderiy  (Telephone:  301-415- 
6927)  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  or 
Cognizant  Staff  Engineer  between  7:30 
a.m.  and  4:15  p.m.  (e.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  one  of  the  above  named 
individuals  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  February  27.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
(FR  E)oc.  03-5164  Filed  3-4-03;  8:45  am] 

MLUNOCOOC  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  for  public  conunent  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  Regulatory 
Guides  are  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluatii^  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
forpermits  and  licenses. 

Tlie  draft  guide  is  temporarily 
identified  by  its  task  number,  DG-1123. 
which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1123, 
"Verification,  Validation,  Reviews,  and 
Audits  for  Digital  Computer  Software 
Used  in  Safety  Systems  of  Nuclear 
Power  Plants"  is  being  developed  to 
describe  a  process  that  is  acceptable  to 
the  NRC  staff  for  the  development  and 
assessment  of  evaluation  models  that 
may  be  used  to  verify  and  validate 
safety  system  software,  subject  to  the 
exceptions  listed  in  Regulatory 
Positions  1  through  8,  and  for  carrying 
out  software  reviews,  inspections, 
walkthroughs,  and  audits,  subject  to  the 
exceptions  listed  in  Regulatory  Position 
8. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  by 
mail  to  the  Rules  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  or  they  may  be  hand- 
delivered  to  the  Rules  and  Directives 
Branch,  ADM*  at  11555  Rockville  Pike, 
Rockville,  MD.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD. 
Comments  will  be  most  helpful  if 
received  by  April  30,  2003. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  ability  to  upload  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Ms.  Carol  Gallagher,  (301) 
415-5905:  e-mail  G4G@NHC.GOV.  For 
information  about  Draft  Regulatory 
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Guide  DG-1123,  contact  Mr.  Roman 
Shaffer  at  (301)  415-7606,  e-mail 
RAS3@NRC.GOV. 

Although  a  deadline  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Docimient  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  ;s  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-4209;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  regulatory 
guides  (which  may  be  reproduced)  or 
for  placement  on  an  automatic 
distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Comimission, 
Washington,  DC  20555,  Attention: 
Reproduction  and  Distribution  Services 
Section,  or  by  fax  to  (301)  415-2289;  e- 
mail  DISTRIBUTION@NRC.GOV. 
Telephone  requests  caimot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  NRC  approval  is 
not  required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  February  2003. 

For  the  Nuclear  Regulatory  Commission. 
Nfichael  E.  Mayfleld, 

Director,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  03-5162  Filed  3-4-03;  8:45  am) 

BIUMG  COOE  7S90-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submittad  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approv^. 

Summaiy  of  ProposaKs) 

(1)  Collection  title:  Employer's 
Quarterly  Report  of  Contributions  Under 
the  RUL\. 

(2)  Form(s)  submitted:  DC-1. 

(3)  OMB  Number:  3220-0012. 

(4)  Expiration  date  of  current  OMB 
clearance:  05/31/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 


(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  550. 

(8)  Total  annual  responses:  2,200. 

(9)  Total  armual  reporting  hours:  917. 

(10)  Collection  description  .Railroad 
employers  are  required  to  make 
contributions  to  the  Railroad 
Unemployment  Insiu^ance  fund 
quarterly  or  aimually  equal  to  a 
percentage  of  the  creditable 
compensation  paid  to  each  employee. 
The  information  furnished  on  the  report 
accompanjdng  the  remittance  is  used  to 
determine  correctness  of  the  amoimt 
paid. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  fi'om  Chuck 
Mierzwa,  the  agency  clearance  officer 
(3li)  751-3363. 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-5084  Filed  3-4-03: 8:45  am] 

NLUNQ  COOE  7905-Ol-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47407;  File  No.  10-135] 

Aclcnowledgement  of  Receipt  of  Notice 
of  Registration  as  a  National  Securities 
Exchange  Pursuant  to  Section  6(g)  of 
the  Securities  Exchange  Act  of  1934  by 
the  Island  Futures  Exchange.  LLC 

February  26,  2003.  > 

Section  6(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  1  provides  that  an  exchange  may 
register  as  a  national  securities  exchange 
solely  for  the  piuposes  of  trading 
security  futures  products  by  filing  a 
written  notice  with  the  Securities  and 
Exchange  Commission  ("Commission") 
if  such  exchange  is  designated  as  a 
contract  market  by  the  Commodity 
Futures  Trading  Commission  or 
registered  as  a  derivative  transaction 
execution  facility  under  Section  5a  of 
the  Commodity  Exchange  Act.^  Rule  6a- 
4  imder  the  Exchange  Act '  requires  that 
such  an  exchange  submit  written  notice 


of  registration  to  the  Commission  on 
Form  1-N.*  An  exchange's  registration 
as  a  national  securities  exchange 
becomes  effective  contemporaneously 
with  the  submission  of  the  written 
notice  on  Form  l-N.^ 

On  February  19,  2003,  the  Island 
Futvu«s  Exchange,  LLC  ("Island")  filed 
a  Form  1-N  with  the  Commission. 
Pursuant  to  Section  6(g)(3)  of  the 
Exchange  Act,^  the  Commission  hereby 
acknowledges  receipt  of  the  Form  1-N 
submitted  by  Island.  Copies  of  the  Form 
1-N  submitted  by  Island,  including  all . 
exhibits,  are  available  in  the 
Commission's  Public  Reference  Room, 
File  No.  10-135. 

For  questions  regarding  this  Release, 
contact:  Jennifer  Colihan,  Special 
Counsel  at  (202)  942-0735,  or  Mia  Zur, 
Attorney  at  (202)  942-7309;  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-1001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-5157  Filed  3-4-03;  8:45  am) 
BHJJNG  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Number  IC-25948;  812-12546] 

Rydex  ETF  Trust,  et  al.;  Notice  of 
Application 

February  27,  2003. 

agency:  Securities  and  Exchange 
Conunission  ("Conunission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  irom  sections 
2(a)(32),  5(a)(1),  22(d)  and  24(d)  of  the 
Act  and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  firom  sections  17(a)(1) 
and  (a)(2)  of  the  Act.  

SUMMARY  OF  APPLICATION:  Apprlcants 
request  an  order  that  would  permit  (a) 
series  of  an  open-end  management 
investment  company,  whose  portfolios 
will  consist  of  the  component  securities 
of  certain  equity  securities  indexes,  to 
issue  shares  of  limited  redeemability;  (b) 


>  15  U.S.C.  78«[g). 
»  7  U.S.C.  7a. 
'17CFR240.6a-4. 


*  Upon  receipt  of  a  Form  l-N,  the  Division  of 
Market  Regulation  examines  the  notice  to  determine 
whether  all  necessary  information  has  been 
supplied  and  whether  all  other  required  documents 
have  been  furnished  in  proper  form.  Exchange  Act 
Rule  202.3(bM3),  17  CFR  202.3(b)(3). 

5  Section  6(g)(2MB)  of  the  Exchange  Act. 

*  15  U.S.C.  78f(g)(3). 

» 17  CFR  200  JO-3(a)(77). 
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secondary  market  transactions  in  the 
shares  of  the  series  to  occur  at 
negotiated  prices  on  The  Nasdaq  Stock 
Market  ("Nasdaq")  or  a  national 
securities  exchange  (each,  a  "Listing 
Market");  (c)  dealers  to  sell  shares  of  the 
series  to  purchasers  in  the  secondary 
market  unaccompanied  by  a  prospectus, 
when  prospectus  delivery  is  not 
required  by  the  Securities  Act  of  1933 
(the  "Securities  Act");  and  (d)  afhliated 
persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of 
aggregations  of  the  series'  shares. 

APPLICANTS:  Rydex  ETF  Trust  ("Trust"), 
Rydex  Distributors,  Inc.  ("Distributor"), 
PADCO  Advisors  II,  Inc.  ("Adviser"). 
FILING  DATES:  The  application  was  filed 
on  June  8,  2001,  and  amended  on 
February  24,  2003  and  February  27, 
2003. 

HEARING  Ofl  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  24,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Ajiplicants,  9601  Blackwell  Road,  Suite 
500,  Rockville,  MD  20850. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528,  or  Michael  W.  Mundt,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Brapch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

,  Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 


as  a  Delaware  statutory  trust.  The  Trust 
is  organized  as  a  series  investment 
company  with  one  portfolio  (the  "Initial 
Fimd"  and  together  with  the  "Future 
Funds,"  as  defined  below,  the  "Funds"). 
The  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
will  serve  as  the  investment  adviser  to 
the  Fimds.  The  Adviser  may,  in  the 
future,  enter  into  subadvisory 
agreements  with  additional  investment 
advisers  to  act  as  subadvisers  with 
respect  to  particular  Funds.  The 
Distributor  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  and  will 
be  the  principal  underwriter  and 
distributor  of  the  shares  of  each  Fund 
("Shares"). 

2.  Each  Fund  will  invest  in  a  portfolio 
of  equity  securities  generally  consisting 
of  the  component  securities  of  a 
specified  equity  securities  index  (an 
"Underlying  Index").'  The  Initial  Fund 
will  be  based  on  the  Equal  Weighted 
S&P  500  Index.  In  the  fiiture,  applicants 
expect  to  offer  multiple  series  based  on 
other  equity  seciirities  indices  (each,  a 
"Futiu«  Fund").  Any  Future  Fund  will 
(a)  be  advised  by  the  Adviser  or  an 
entity  controlled  by  or  under  common 
control  with  the  Adviser  and  (b)  comply 
with  the  terms  and  conditions  of  this 
application.  No  entity  that  creates, 
compiles,  sponsors  or  maintains  an 
Underlying  Index  is  or  will  be  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  or  an  affiliated  person 
of  an  affiliated  person,  of  the  Trust,  the 
Adviser,  a  subadviser  or  promoter  of  a 
Fund,  or  the  Distributor. 

3.  The  investment  objective  of  each 
Fund  will  be  to  provide  investment 
results  that  correspond  generally  to  the 
price  and  yield  performance  of  its 
Underlying  Index.  Intra-day  values  of 
each  Underlying  Index  will  be 
disseminated  every  15  seconds 
throughout  regular  trading  hours  on  the 
Listing  Market.  A  Fimd  will  utilize 
either  a  replication  strategy  or  a 
represMitative  sampling  strategy  to  track 
its  Underlying  Index.  A  Fund  using  a 
replication  strategy  generally  will  invest 
in  substantially  all  of  the  component 
securities  of  its  Underlying  Index  in  the 
same  approximate  proportions  as  in  the 
Underljring  Index.  When  a  component 
security  is  illiquid  or  when  there  are 


practical  difficulties  or  substantial  costs 
involved  in  holding  every  security  in  an 
Underlying  Index,  a  Fund  may  use  a 
representative  sampling  strategy  where 
it  holds  a  representative  sample  of  the 
component  securities  of  the  Underljang 
Index  and  will  invest  in  some  but  not 
all  of  the  component  securities  of  its 
Underlying  Index.  ^  Applicants 
anticipate  that  a  Fimd  using  the 
representative  sampling  technique  will 
not  track  its  Underlying  Index  with  the 
same  degree  of  accuracy  as  an 
investment  vehicle  that  invests  in  every 
component  security  of  the  Underlying 
Index  with  the  same  weighting  as  the 
Underlying  Index.  Applicants  anticipate 
that,  over  time,  the  expected  tracking 
error  of  a  Fimd  using  the  representative 
sampling  technique  will  not  exceed  5%, 
net  of  fees  or  expenses. 

4.  Shares  will  oe  issued  in 
aggregations  of  at  least  50,000  or  more 
("Creation  Units").  The  price  of  a 
Creation  Unit  will  range  from 
$3,000,000  to  $5,000,000.  All  orders  to 
purchase  Creation  Units  must  be  placed 
with  the  Distributor  by  or  through  a 
Depository  Trust  Company  ("DTC") 
participant  that  has  executed  a 
participation  agreement  with  the 
Distributor.  Creation  Units  generally 
will  be  issued  in  exchange  for  an  in- 
kind  deposit  of  securities  and  cash.  A 
Fund  also  may  sell  Creation  Units  on  a 
"cash  only"  basis  in  limited 
circumstances.  A  person  purchasing  a 
Creation  Unit  from  a  Fund  must  make 
a  "Creation  Deposit"  consisting  of:  (a) 
securities  selected  by  the  Adviser  to 
correspond  to  the  price  and  yield 
performance  of  the  relevant  Underlying 
Index  ("Deposit  Securities"),  and  (b)  a 
cash  payment  equal  to  the  difference 
between  the  market  value  of  the  Deposit 
Securities  and  the  net  asset  value 
("NAV")  of  a  Creation  Unit  ("Cash 
Amount"). 3  An  investor  purchasing  or 


>  At  least  90%  of  each  Fund's  total  assets 
(exclusive  of  collateral  held  from  securities  lending) 
will  be  invested  in  the  component  securities  of  its 
Underlying  Index.  Each  Fund  may  also  invest  up 
to  10%  of  its  total  assets  in  stocks  that  are  not 
included  in  the  Underlying  Index,  futures  contracts, 
options  on  futures  contracts,  options  end  swaps 
related  to  its  Underlying  Index,  and  cash  and  cash 
equivalents. 


^  Securities  selected  for  inclusion  in  a  Fund  by 
the  Adviser  will  have  aggregate  investment 
characteristics  (based  on  market  capitalization  and 
industry  weightings),  fundamental  characteristics 
(such  as  return  variability,  earnings  valuation  and 
yield)  and  liquidity  measures  similar  to  those  of  the 
Underlying  Index  taken  in  its  entirety. 

3  On  each  day  that  the  Listing  Market  is  open  for 
business  ("Business  Day"),  the  Adviser  will  make 
available  through  the  National  Securities  Qearing 
Corporation  ("NSCC"),  prior  to  thet>pening  of 
trading  on  the  Listing  Market,  the  list  of  the  names 
and  the  required  number  of  shares  of  each  Deposit 
Security  to  be  included  in  the  Creation  Deposit  for 
each  Fund  as  well  as  information  regarding  the 
Cash  Amount.  That  Creation  Deposit  will  apply  to 
all  purchases  of  Creation  Units  until  a  new  Creation 
Deposit  composition  is  announced.  A  purchasing 
investor  may  be  permitted  or  required  to  substitute 
an  amount  of  cash  or  a  different  security  for  a 
Deposit  Security  in  certain  circumstances.  The 
Listing  Market  will  disseminate  every  15  seconds 
throughout  the  regular  trading  hours  of  the  Listing 
Market,  an  amount  representing  on  a  per  Share 
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redeeming  Creation  Units  from  a  Fund 
will  be  charged  a  fee  ("Transaction 
Fee")  to  prevent  the  dilution  of  the 
interests  of  the  remaining  shareholders 
resulting  from  costs  incurred  by  the 
Fund  in  connection  with  the  purchase 
and  redemption  of  the  Creation  Units.* 
Each  Fund  will  provide  complete 
disclosure  about  the  Transaction  Fee  in 
its  prospectus,  including  the  maximum 
amount  of  the  Transaction  Fee,  and  the 
method  of  calculating  the  Transaction 
Fee  will  be  disclosed  in  the  Triist's 
statement  of  additional  information 
("SAI"). 

5.  Orders  to  purchase  Creation  Units 
must  be  placed  with  the  Distributor  who 
will  be  responsible  for  transmitting  the 
orders  to  the  relevant  Fund.  The 
Distributor  will  maintain  a  record  of 
Creation  Unit  purchases  and  send  out 
confirmations  to  purchasers.  The 
Distributor  will  also  furnish  a  copy  of 
the  Fund's  prospectus  to  those  placing 
purchase  orders. 

6.  Persons  purchasing  Creation  Units 
from  a  Fund  may  hold  the  Shares  or  sell 
some  or  all  of  them  in  the  secondary 
market.  Shares  of  the  Funds  will  be 
listed  on  a  Listing  Market,  which  will 
either  be  Nasdaq  or  a  national  securities 
exchange  as  defined  in  section  2(a)(26) 
of  the  Act,  and  traded  in  the  secondary 
market  in  the  same  manner  as  other 
equity  securities.  It  is  expected  that  one 
or  more  member  firms  of  the  Listing 
Market  will  act  as  a  market  maker  or 
specialist  ("Market  Maker")  and 
maintain  a  market  on  the  Listing  Market 
for  the  Shares.^  The  price  of  Shares 
traded  on  a  Listing  Market  will  be  based 
on  a  current  bid/offer  market.  Each 
Share  is  expected  to  have  a  market  value 
of  between  $60  and  $100.  Purchases  and 
sales  of  Shares  in  the  secondary  market 
will  be  subject  to  customary  brokerage 
commissions  and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs. 
A  Market  Maker,  in  providing  for  a  fair 
and  orderly  secondary  market  for 
Shares,  also  may  purchase  Creation 
Units  in  connection  with  its  market- 
making  activities.  Applicants  expect 
that  secondary  market  purchasers  of 
Shares  will  include  bodi  institutional 


basis  the  sum  of  the  current  value  of  the  Deposit 
Securities  and  the  estimated  Cash  Amount 

*  Where  a  Fund  permits  a  purchaser  to  deposit 
cash  in  lieu  of  depositing  one  Or  more  Deposit 
Securities,  the  purchaser  will  be  assessed  a  higher 
Transaction  Fee  to  oSset  the  transaction  cost  to  the 
Fund  of  buying  those  particular  Deposit  Securities. 

'The  listing  requirements  established  by  Nasdaq 
require  that  at  least  two  market  makers  be  registered 
in  Shares  in  order  for  the  Shares  to  maintain  a 
listing  on  Nasdaq.  Registered  market  makers  must 
nnka  a  oootinuous  two-sidad  mi^tkst  in  a  listing  or 
bee  regulatory  lanctian*. 


and  retail  investors.^  Applicants  expect 
that  arbitrage  opportunities  created  by 
the  ability  to  continually  purchase  or 
redeem  Creation  Units  at  NAV,  will 
ensure  that  the  market  price  of  Shares 
will  not  vary  much  from  its  NAV. 

8.  Shares  will  not  be  individually 
redeemable.  Shares  will  only  be 
redeemable  in  Creation  Units  bom  a 
Fund.  To  redeem,  an  investor  will  have 
to  accumulate  enough  Shares  to 
constitute  a  Creation  Unit.  An  investor 
redeeming  a  Creation  Unit  in  most  cases 
will  receive  a  portfolio  of  securities 
("Redemption  Secimties")  plus  a 
balancing  cash  amount  representing  the 
difference  between  the  NAV  of  a 
Creation  Unit  and  the  market  value  of 
the  Redemption  Securities.  As  with 
purchases,  a  redeeming  investor  will 
pay  a  Transaction  Fee.  An  investor  may 
receive  the  cash  equivalent  of  a 
Redemption  Security  in  certain 
circumstances,  such  as  if  the  investor  is 
unable,  by  law  or  policy,  to  own  a 
particular  Redemption  Security. 

9.  Applicants  state  that  neither  the 
Trust  nor  any  Fund  will  be  advertised, 
marketed,  or  otherwise  held  out  as  a 
traditional  open-end  investment 
company  or  mutual  fund.  Rather, 
applicants  state  that  each  Fund  and  the 
Trust  will  be  marketed  as  a  "Nasdaq- 
traded  fund,"  "exchange-traded  fund," 
"investment  company,"  "fimd,"  and 
"trust"  without  reference  to  an  "open- 
end  fund"  or  "mutual  fund,"  except  to 
compare  and  contrast  the  Trust  and  the 
Funds  with  conventional  open-end 
investment  companies.  All  marketing 
materials  that  describe  the  features  or 
method  of  obtaining,  buying,  or  selling 
Creation  Units  or  Shares  will 
prominentiy  disclose  that  Shares  are  not 
individually  redeemable  and  that  Shares 
may  be  acquired  or  redeemed  from  the 
Fund  in  Creation  Units  only.  The  same 
type  of  disclosure  will  be  provided  in 
each  Fund's  prospectus,  SAI, 
shareholder  reports  and  investor 
educational  materials  issued  or 
circulated  in  coimection  with  the 
Shares.  The  Trust  will  provide  copies  of 
its  annual  and  semi-annual  shareholder 
reports  to  DTC  participants  for 
distribution  to  beneficial  holders  of 
Shares. 

i^plicamts'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  bom  sections  2(aH32). 
5(aKl).  22(d)  and  24(d)  of  the  Act  and 
rule  22C-1  under  the  Act;  and  under 


s  Shares  tvill  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  record  or 
registered  owner  of  all  outstanding  Shares.  DTC  or 
its  participants  will  t"'"^'"  records  rafladiqK  ttu 
beoeGcial  owners  of  Shares. 


sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entiUed  to 
receive  approximately  his  proportionate 
share  of  die  issuer's  cuirent  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  woidd 
permit  the  Trust  to  register  as  an  open- 
end  management  investment  company 
and  issue  Shares  that  are  redeemable  in 
Creation  Units  only.  Applicants  state 
that  investors  may  purchase  Shares  in 
Creation  Units  from  each  Fund  and 
redeem  Creation  Units.  Applicants 
further  state  that  because  the  market 
price  of  Shares  will  be  disciplined  by 
arbitrage  opportunities,  the  market  price 
of  Shares  will  not  vary  much  from  its 
NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security,  which  is- 
currendy  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repurchasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  an  offering 
price  described  in  the  prospectus,  and 
not  at  a  price  based  on  NAV.  Thus, 
purchases  and  sales  of  Shares  in  the 
secondary  marif^et  will  not  comply  with 
section  22(d)  of  the  Act  and  rule  22c- 

1  under  the  Act.  Applicants  request  an 
exemption  imder  section  6(c)  firom  these 
provisions.  :■. 
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5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers, 
and  (c)  ensure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  (a)  that  secondary 
market  trading  in  Shares  will  not  cause 
dilution  for  owners  of  Shares  because 
such  transactions  do  not  directly 
involve  Fund  assets,  and  (b)  to  the 
extent  different  prices  exist  during  a 
given  trading  day,  or  from  day  to  day, 
these  variances  occur  as  a  result  of 
third-party  market  forces,  such  as 
supply  and  demand  and  not  as  a  result 
of  unjust  or  discriminatory 
manipulation.  Therefore,  applicants 
assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because 
competitive  forces  in  the  marketplace 
will  ensure  that  the  difference  between 
the  market  price  of  Shares  and  their 
NAV  remains  narrow. 

Section  24(d)  of  the  Act 

7.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  an  open-end  investment 
company.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  selling  Shares  to  rely  on  the 
prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.' 


8.  Applicants  state  that  Shares  will  be 
listed  on  a  Listing  Market  and  will  be 
traded  in  a  manner  similar  to  other 
equity  securities.  Applicants  note  that 
dealers  selling  shares  of  closed-end 
investment  companies  in  the  secondary 
market  generally  are  not  required  to 
deliver  a  prospectus  to  the  purchaser. 

9.  Applicants  contend  that  Shares,  as 
a  listed  security,  merit  a  reduction  in 
the  compliance  costs  and  regulatory 
biu-dens  resulting  from  the  imposition  of 
prospectus  delivery  obligations  in  the 
secondary  market.  Because  Shares  will 
be  listed  on  a  Listing  Market, 
prospective  investors  will  have  access  to 
several  types  of  market  information 
about  Shares.  Applicants  state  that 
information  regarding  market  price  and 
volimie  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers'  computer  screens  and  other 
electronic  services.  The  previous  day's 
price  and  volume  information  for  Shares 
also  will  be  published  daily  in  the 
financial  section  of  newspapers.  In 
addition,  the  Trust  (or  the  Usting 
Market)  also  intends  to  maintain  a 
website  that  includes  quantitative 
information  updated  on  a  daily  basis, 
including,  for  each  Fund,  daily  trading 
volume,  the  closing  NAV  and  the 
reported  closing  price.  The  website  for 
the  Trust  will  also  include,  for  each 
Fund,  on  a  per  Share  basis,  (a)  a 
calculation  of  the  premium  or  discount 
of  the  closing  price  against  NAV,  and  (b) 
data  in  chart  format  displaying  the 
frequency  distribution  of  discounts  and 
premiums  of  the  daily  closing  price 
against  NAV,  within  appropriate  ranges, 
for  each  of  the  four  previous  calendar 
quarters. 

10.  Investors  also  vriU  receive  a 
product  description  ("Product 
Description")  describing  a  Fund  and  its 
Shares.  Applicants  state  that,  while  not 
intended  as  a  substitute  for  a 
Prospectus,  the  Product  Description  will 


'  Applicants  do  not  seek  relief  bom  the 
prospectus  delivery  re(]uiranient  for  non-secondary 
market  transactions,  such  as  purchases  of  shares 
from  the  Fund  or  an  underwriter.  Apphcants  state 
that  a  Fund's  prospectus  will  caution  persons 
purchasing  Creation  Units  that  some  activities  on 
their  part  may,  depending  on  the  circumstances. 


result  in  their  being  deemed  statutory  underwriters 
and  subject  them  to  the  prospectus  delivery  and 
liability  provisions  of  the  Securities  Act.  For 
example,  a  broker-dealer  firm  and/or  its  client  may 
be  deemed  a  statutory  underwriter  if  it  purchases 
Creation  Units  from  a  Fund,  breaks  them  down  into 
the  constituent  Shares,  and  sells  those  Shares 
directly  to  customers,  or  if  it  chooses  to  couple  the 
creation  of  a  supply  of  new  Shares  with  an  active 
selling  effort  involving  solicitation  of  secondary 
market  demand  for  Shares.  Each  Fund's  prospectus 
will  state  that  whether  a  person  is  an  underwriter 
depends  upon  all  the  facts  and  circumstances 
pertaining  to  that  person's  activities.  Each  Fund's 
prospectus  also  will  caution  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  ordinary  secondary 
market  trading  transactions),  and  thus  dealing  with 
Shares  that  are  part  of  an  "unsold  allotment"  within 
the  meaning  of  section  4(3HC)  of  the  Securities  Act, 
that  they  would  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4(3)  of  the  Securities  Act. 


contain  information  about  Shares  that  is 
tailored  to  meet  the  needs  of  investors 
ptut:hasing  Shares  in  the  secondary 
market. 

Sections  1 7(a)(1)  and  (2)  of  the  Act 

11.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  from 
selling  any  security  to  or  purchasing  any 
security  firom  the  company.  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  emy  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(9)  of  the  Act 
provides  that  a  control  relationship  will 
be  presumed  where  one  person  owns 
25%  or  more  of  another  person's  voting 
securities.  Applicants  state  that  with 
respect  to  one  or  more  Funds  and  the 
Trust,  a  large  institutional  investor, 
including  a  Market  Maker,  could  own 
5%  or  more  or  in  excess  of  25%  of  the 
outstanding  Shares  of  a  Fund  or  the 
Trust,  making  that  investor  an  affiliated 
person  of  the  Fund  or  Trust.  Applicants 
request  an  exemption  from  section  17(a) 
imder  sections  6(c)  and  17(b),  to  permit 
persons  that  are  affiliated  persons  of  a 
Fimd  or  the  Trust  solely  by  virtue  of  a 
5%  or  more  or  in  excess  of  a  25% 
ownership  interest  (and  affiliated 
persons  of  such  affiliated  persons  that 
are  not  otherwise  affiliated  with  such 
Fimd  or  Trust)  to  purchase  and  redeem 
Creation  Units  through  in-kind 
transactions. 

12.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  d6  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  the  affiliated  persons  of  a 
Fund  or  the  Trust  described  above  from 
piuchasing  or  redeeming  Creation  Units 
through  in-kind  transactions.  The 
deposit  procedure  for  in-kind  purchases 
and  the  redemption  procedure  for  in- 
kind  redemptions  will  be  the  same  for 
all  purchases  and  redemptions.  Deposit 
Securities  and  Redemption  Securities 
will  be  valued  in  the  same  manner  as 
the  seciirities  in  the  Fund's  portfolio. 
Therefore,  applicants  state  that  in-kind 
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ptuxihases  and  redemptions  will  afford 
no  opportimity  for  an  affiliated  person 
described  above  to  effect  a  transaction 
detrimental  to  the  other  holders  of 
Shares.  Applicants  also  believe  that  in- 
kind  purdiases  and  redemptions  will 
not  result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Fimds  or  Trust. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a 
Future  Fund,  by  means  of  filing  a  post- 
effective  amendment  to  the  Trust's 
registration  statement  or  by  any  other 
means,  unless  (a)  applicants  have 
requested  and  received  with  respect  to 
such  Future  Fund,  either  exemptive 
relief  from  the  Commission  or  a  no- 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Conunission;  or  (b)  the  Futiu«  Fimd  will 
be  listed  on  a  Listing  Market  without  the 
need  for  a  filing  pursuant  to  rule  19b- 

4  imder  the  Exchange  Act. 

2.  Each  Fimd's  prospectus  and 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
Shares  are  issued  by  the  Fimds  and  that 
the  acquisition  of  Shares  by  investment 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act. 

3.  As  long  as  the  Trust  operates  in 
reliance  on  the  requested  order,  the 
Shares  will  be  listed  on  a  Listing 
Market. 

4.  Neither  the  Trust  nor  any  of  the 
Fimds  will  bg  advertised  or  marketed  as 
an  open-end  fund  or  a  mutual  fund. 
Each  Fund's  prospectus  will 
prominently  disclose  that  Shares  are  not 
individually  redeemable  shares  and  will 
disclose  that  the  owners  of  the  Shares 
may  acquire  those  Shares  from  a  Fund 
and  tender  J^ose  Shares  for  redemption 
to  a  Fund  in  Creation  Units  only.  Any 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Units  or 
refers  to  redeemability  will  prominently 
disclose  that  the  Shares  are  not 
individually  redeemable  and  that 
owners  of  the  Shares  may  acquire  those 
Shares  from  a  Fund  and  tender  those 
Shares  for  redemption  to  a  Fund  in 
Creation  Units  only. 

5.  The  Web  site  tor  the  Trust,  which 
will  be  publicly  accessible  at  no  charge, 
will  contain  tKe  following  information, 
on  a  per  Share  basis,  for  each  Fund:  (a) 
The  prior  Business  Day's  NAV  and  the 
reported  closing  price,  and  a  calculation 
of  the  premium  or  discount  of  such 
price  against  such  NAV;  and  (b)  data  in 
chart  format  displaying  the  fi^quency 
distribution  of  discounts  and  premiums 
of  the  daily  closing  price  against  the 


NAV,  within  appropriate  ranges,  for 
each  of  the  four  previous  calendar 
quarters.  In  addition,  the  Product 
Description  for  each  Fund  will  state  that 
the  Web  site  for  the  Trust  has 
information  about  the  premiums  and 
discounts  at  which  the  Fund's  Shares 
have  traded. 

6.  The  prospectus  and  annual  report 
for  each  Fund  will  also  include:  (a)  The 
information  listed  in  condition  5(b),  (i) 
in  the  case  of  the  prospectus,  for  the 
most  recently  completed  year  (and  the 
most  recently  completed  quarter  or 
quarters,  as  applicable)  and  (ii)  in  the 
case  of  the  annual  report,  for  the 
immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
calculated  on  a  per  Share  basis  for  one, 
five  and  ten  year  periods  (or  life  of  the 
Fund),  (i)  the  cumulative  total  return 
and  the  average  annual  total  return 
based  on  NAV  and  closing  price,  and  (ii) 
the  cumulative  total  return  of  the 
relevant  Underlying  Index. 

7.  Before  a  Fimd  may  rely  on  the 
order,  the  Commission  will  have 
approved,  pursuant  ^o  rule  19b-4  under 
the  Exchange  Act,  a  Listing  Market  rule 
requiring  Listing  Market  members  and 
member  organizations  effecting 
transactions  in  Shares  to  deliver  a 
Product  Description  to  purchasers  of 
Shares. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-5156  Filed  3-4-03;  8:45  am) 
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Self-Regulatoiy  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
lncor(X>rated,  To  Add  Two  Previously 
Deleted  Interpretations  to^Rule  5.4 

February  26,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  1  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
10,  2003,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 


in  below,  which  Items  have  been 
prepared  by  CBOE.  CBOE  filed  the 
jM'oposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act »  and  Rule 
igl}_4(f)(6)  thereunder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commissi^.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
5.4,  which  governs  the  withdrawal  of 
approval  for  securities  underlying 
options  traded  on  the  Exchange,  to  add 
two  previously  deleted  Interpretations. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  sununaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  theProposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  amend 
Rule  5.4  to  add  two  interpretations  that 
were  inadvertently  and  unintentionally 
deleted  from  Rule  5.4  in  a  prior  rule 
change,  SR-CBOE-1997-23.5  In  1997, 
CBOE  filed  SR-CBOE-97-23,  which      . 
proposed  to  make  changes  to  CBOE 
Rules  5.4,  5.5,  5.6,  and  5.7.  As  noted  in 
that  filing,  the  purpose  of  that  rule 
change  was:  (1)  To  amend  the 
procedures  for  opening  trading  in  series 
of  equity  options  under  Rules  5.5  and 
5.6  in  order  to  allow  the  Exchange  the 
same  flexibility  in  adding  series  as 
permitted  under  other  exchanges'  rules; 
(2)  to  amend  Rules  5.5  and  5.6  to 
provide  specifically  in  the  Rules  for 
near-term  options  expiration  and  relieve 
the  Product  Development  Committee  of 
its  responsibility  with  respect  to 


115U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  15U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(f)(6). 

5  See  SEC  Rel.  No.  34-38743  dune  17. 1997).  62 
FR  34332  (June  25. 1997). 
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opening  series  of  options;  and  (3)  to 
clarify  and  reorganize  Rules  5.4,  5.5,  5.6, 
and  5.7.  ■* 

In  addition,  in  SR-CBOE-97-23 
CBOE  also  inadvertently  and 
unintentionally  deleted  from  Rule  5.4 
two  Interpretations  that  were  then 
niunbered  .07  and  .08.  The  deletion  of 
these  two  Interpretations  was  neither 
discussed  in  the  proposed  rule  change 
CBOE  submitted,  nor  in  the  SEC  order 
granting  accelerated  approval  of  the 
proposed  rule  change.  Interpretations 
.07  and  .08  read: 

.07    When  there  is  no  open  interest  in 
a  series  the  Exchange  may  delist  such 
series.  Delisting  shall  be  preceded  by  a 
notice  to  member  organizations 
concerning  the  delisting. 
.08    Where  a  class  of  options  contracts 
is  open  for  trading  on  another  national 
securities  exchange,  the  Exchange  may 
delist  such  class  of  options  contracts. 
Delisting  shall  be  preceded  by  a  notice 
to  member  organizations  concerning  the 
delisting. 

CBOE  now  proposes  to  add  former 
Interpretation  .07  to  the  current  version 
of  Rule  5.4  as  Interpretation  and  Policy 
12,  and  to  add  a  new  Interpretation  and 
Policy  .13  which  is  nearly  identical  to 
former  Interpretation  .08.  In  the 
proposed  new  Interpretation  .13,  CBOE 
describes  the  process  for  delisting 
option  classes  that  are  traded  on  more 
than  one  exchange,  and  also  adds 
language  describing  the  process  for 
delisting  option  classes  that  are  traded 
solely  on  CBOE. 

The  Exchange  notes  that  proposed 
new  Interpretation  .12  is  identical  to 
American  Stock  Exchange  Rule  903, 
Commentary  .02  and  Pacific  Exchange 
Rule  6.4(a),  Commentary  .02. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
current  proposal  will  allow  the 
Exchange  to  provide  investors  with 
those  options  that  are  most  useful  and 
in  demand  without  sacrificing  any 
investor  protection.  Accordingly,  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ^  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5)  ^  in  particular,  in  that  it  would 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  the  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act,^  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder.^  At  any  time 
within  60  days  of  the  filing  of  die 
proposed  nUe  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,'°  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  CBOE  must  file 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
beforehand.  The  CBOE  has  requested 
that  the  Commission  waive  the  five-day 
pre-filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  oelieves  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the^  protection  of 
investors  and  the  public  interest.  ^^  The 
proposal  merely  replaces  rule  text  that 
was  inadvertently  deleted.  Also,  the 
proposed  rule  change  is  consistent  with 
the  rules  of  other  option  exchanges  that 
the  Commission  previously  approved. 
For  these  reasons,  the  Commission 


■15U.S.C.  78fn>). 
'  15  U.S.C  78fn)K5). 


•15U.S.C.  78s(b)(3)(A). 

« 17  CFR  240.19b-4(fM6). 

'<>  15  U.S.C.  78s(bK3)(A). 

' '  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition  and  capital  formation.  IS  U.S.C  78c({). 


designates  the  proposed  rule  change  as 
effective  and  operative  immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissipn  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  file  No.  SR-CBOE-2003-04  and 
should  be  submitted  by  March  26,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-5082  Filed  3^-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7410;  File  No.  SR-DTC- 
2002-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting'  Approv&l  of  a  Proposed  Rule 
Change  To  Establish  the  Prospectus 
Repository  System 

February  26,  2003. 
I.  Introduction 

On  September  11,  2002,  The 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  chemge  File  No.  SR-DTC- 
2002-13  pursuant  to  Section  19(b)(1)  of 
the  Seciuities  Exchange  Act  of  1934 
("Act").i  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 


"  17  CRF  200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
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December  4,  2002. ^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

n.  Description 

In  response  to  industry  demand,  DTC 
has  recently  developed  a  new  service  for 
participants  that  would  make 
prospectuses  and  6fficial  statements 
relating  to  new  issues  of  corporate  and 
municipal  securities  ("Offering 
Documents")  available  in  electronic 
format.  The  new  service,  the  Prospectus 
Repository  System  ("PRS")  will  enable 
participants  and  DTC-authorized  third 
parties  (collectively  referred  to  as 
"users")  to  view  Offering  Documents 
from  a  DTC-maintained  Web  site.^ 

As  a  new  service  related  to  DTC's 
imderwriting  services.  PRS  will 
function  as  a  multipurpose  library 
where  users  can  view,  download,  and 
print  preliminary  and  final  Offering 
Documents  for  DTC-eligible  securities 
for  which  the  underwriters  have 
provided  DTC  with  Offering  Documents. 
PRS  will  include  Offering  Documents 
for  both  corporate  and  municipal 
securities.  Access  to  the  Offering 
Documents  posted  on  the  website  will 
be  controlled  by  password  protection. 
By  posting  Offering  Documents  in  PRS, 
DTC  intends  to  make  access  to  Offering 
Documents  easier  and  more  efficient. 
PRS  featines  will  include  on-line  search 
capabilities;  retrieval  by  ticker  symbol 
CUSIP,  or  issuer;  and  downloadable  or 
printable  files. 

All  users  accessing  Offering 
Documents  in  PRS  will  be  required  to 
affirm  that  they  have  read  DTC's 
disclaimer  prior  to  retrieving  any 
Offering  Documents.'*  The  disclaimer 
states  that  Offering  Dociunents  posted 
on  the  PRS  website  are  for  informational 
purposes  only  and  do  not  constitute 
bids,  offers,  or  solicitations  for 
securities.  The  disclaimer  also  states 
that  by  virtue  of  offering  the  PRS 
service,  DTC  is  not  participating  in  any 
offering  as  an  imderwriter,  dealer, 
investment  advisor,  or  otherwise  and  is 
not  providing  any  form  of  investment 
advice  or  recommendation  as  to  any 
security,  issuer,  or  offering.  In  addition, 
the  disclaimer  also  states  that  DTC 


2  Securities  Exchange  Act  Release  No.  46915, 
(November  26,  2002),  67  FR  72253  (December  4, 
2002). 

3  PRS  authorized  third-party  users  will  include 
syndicate  members,  correspondent  banks,  paying 
agents,  transfer  agents,  and  certain  legal  counsel 
and  financial  advisors  associated  with  the 
underwriting.  Individual  investors  will  not  have 
access  to  Offering  Documents  through  the  website. 

*  A  copy  of  DTC's  PPS  disclaimer  is  attached  to 
DTC's  filing  and  is  available  at  the  Commission's 
Public  Reference  office  or  through  DTC. 


disclaims  responsibility  for  the 
following: 

•  Satisfying  Offering  Document 
delivery  requirements  under  federal 
securities  laws  or  imder  Municipal 
Securities  Rulemaking  Board  rules; 

•  Informing  users  of  PRS  of 
restrictions  or  limitations  on  securities 
or  participation  in  an  offering; 

•  The  form  or  content  of  any  Offering 
Document  posted  on  the  PRS  website; 

•  The  accuracy  or  DTC's  verification 
of  information  submitted  to  DTC; 

•  The  responsibility  to  update  any 
Offering  Document  posted  on  the 
website, 

•  Posting  a  final  Offering  Document  if 
it  posts  a  preliminary  Offering 
Document; 

•  Posting  any  supplements  to  a  final 
Offering  Document; 

•  Keeping  an  Offering  Document 
posted  for  any  amount  of  time. 

m.  Discussion 

Section  17A(b)(3)(F)  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. ^ 
The  rule  change  permits  DTC  to  offer 
PRS  which  should  enable  users  to  more 
efficiently  obtain  and  use  information 
about  new  offerings  of  securities  which 
•  are  eligible  for  deposit  at  DTC.  In  so 
doing,  PRS  should  assist  participants,  as 
well  other  PRS  users"  involved  in  the 
processing  of  securities  transactions,  to 
process  new  offerings  of  securities  with 
more  efficiency,  less  cost,  and  less 
errors.  Accordingly,  the  Commission 
finds  that  the  rule  change  is  consistent 
with  DTC's  obligations  under  Section 
17AoftheAct. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  die 
proposed  rule  change  (File  No.  SR- 
DTC-2002-13)  be  and  hereby  is 
approved. 


For  the  Commission  by  the  Uivision  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-5160  Filed  3-*-03;  8:45  am) 
aaiMG  cooE  aoio-01-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47395;  File  No.  SR-MSRB- 
2002-15] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  by  the  Municipal  Securities 
Rulemaking  Board  Relating  to  Rule  G- 
29,  on  Transactions  with  Employees 
and  Partners  of  Other  Municipal 
Securities  Professionals 

February  24,  2003. 

On  December  20,  2002.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  &  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act"),'  and 
Rule  19b— 4  thereunder.^  a  proposed  rule 
change  (File  No.  SR-MSRB-2002-15). 
The  proposed  rule  change  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  January  22, 
2003.3  jhe  Commission  did  not  receive 
comment  letters  on  the  proposed  rule 
change. 

L  Description  of  the  Proposed  Rule 
Change 

The  MSRB's  rule  change  creates  an 
exemption  from  Rule  G-28  for 
transactions  and  accounts  involving 
municipal  fund  securities.  Rule  G-28, 
on  transactions  with  employees  and 
partners  of  other  mimicipal  securities 
professionals,  requires  a  broker,  dealer 
or  municipal  securities  dealer  ("dealer") 
that  opens  a  mimicipal  seciuities 
account  for  an  employee  of  another 
dealer  (or  a  spouse  or  child  of  such 
employee)  to  first  provide  written  notice 
to  such  other  dealer  and  to  subsequendy 
follow  any  instructions  provided  by  the 
other  dealer  with  respect  to  transactions 
for  the  employee.  The  transacting  dealer 
is  also  required  to  provide  copies  of  all 
confirmations  to  the  other  dealer.  The 
rule  was  adopted  to  prevent  an 
employee  of  a  dealer  from  effecting 
transactions  that  are  contrary  to  the 
interests  of  the  dealer  or  from  otherwise 
acting  illegally  or  improperly  with 


s  15  U.S.C.  78q-l(b)(a)(F). 


»17CFR200.30-3(a)(12). 
» 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 

3  See  Securities  Exchange  Act  Release  No.  47-189 
Oan.  15,  2003).  68  FR  03073. 
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respect  to  transactions  in  municipal 
securities. 

The  MSRB  proposed  the  exemption 
because  it  believes  that  transactions  in 
municipal  huid  securities  appear  not  to 
present  the  same  potential  for  adverse 
impact  on  an  employing  dealer  as  might 
exist  with  respect  to  transactions  in 
other  types  of  municipal  securities. 
Furthermore,  fulfilling  Rule  G-28 
requirements  may  impose  an 
unnecessary  burden  in  the  context  of 
municipal  fund  securities,  particularly 
529  college  savings  plans,  without  any 
coimtervailing  benefit.  The  MSRB  notes 
that  transactions  in  registered  mutual 
fund  shares  are  currently  exempted 
from  similar  requirements  imposed 
under  NASD  Rule  3050.  Since  there  is 
no  trading  market  in  municipal  fund 
securities,  the  MSRB  believes  the 
safeguards  provided  by  Rule  G— 28  are 
not  needed  in  the  context  of  this  market. 

n.  Summary  of  Comments 

The  Commission  did  not  receive  any 
comment  letters  relating  to  the  MSRB's 
proposed  rule  change. 

ni.  Discussion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  which  govern  the  MSRB." 
The  language  of  section  15B(b)(2){C)  of 
the  Act  requires  that  the  MSRB's  rules 
must  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest.  5  The  rule  change  is  consistent 
with  the  Act  in  that  it  amends  an 
existing  MSRB  rule  to  accommodate  the 
unique  characteristics  of  municipal 
fund  securities.  Fiulhermore,  the  rule 
change  removes  impediments  to  a  free 
and  open  market  in  such  securities  and 
promoting  the  protection  of  investors 
and  the  public  interest. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act,^ 


that  the  proposed  rule  change  (File  No. 
SR-MSRB-2002-15)  be  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation^pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  03-5083  Filed  3-4-03;  8:45  am) 
BILUNG  CODE  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-47409;  Fil«  No.  SR-NYSE- 
20(»-O4] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stocit  Exchange,  inc.  Extending 
the  Pilot  Regarding  Shareholder 
Approval  of  Stock  Option  Plans 
Through  June  30, 2003,  or  Such  Earlier 
Date  as  the  NYSE's  Pending  Rule 
Proposal  Requiring  Shareholder 
Approval  of  Equlty-Compensatton 
Plans  Is  Approved  by  tt>e  Commission 

February  26,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  February 
26,  2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
imtil  Jime  30.  2003,  or  such  earlier  date 
as  the  NYSE's  pending  rule  proposal 
requiring  shareholder  approval  of 
equity-compensation  plans  ^  is 
approved  by  the  Commission,  the 
effectiveness  of  the  amendments  to 
Sections  312.01,  312.03  and  312.04  of 
the  Exchange's  Listed  Company  Manual 
with  respect  to  the  definition  of  a 
"broadly-based"  stock  option  plan, 
which  were  approved  by  the 
Commission  on  a  pilot  basis  (the 


"Pilot")  on  Jime  4, 1999."  The  Pilot  was 
subsequently  amended  and  extended  on 
March  30,  2001  imtil  September  30, 
2001.5  The  Pilot  has  since  been 
extended  imtil  January  11,  2002 ,«  March 
11,  2002,7  May  13.  2002,8  June  30, 
2002,3  August  31,  2002,'°  October  30, 
2002,"  December  30,  2002,i2  and 
February  28,  2003." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simunaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  had  the  Pilot  with 
respect  to  the  definition  of  a  "broadly- 
based"  stock  option  plan  since  June  4, 
1999. "»  On  July  13,  2000.  the  Exchange 
filed  a  proposed  rule  change  seeking  to 


*  Additionally,  in  approving  this  rale,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition 
and  capital  fonnation.  15  U.S.C.  78c(f). 

5 15  U.S.C.  78o(b)(2l(C). 

•15  U.S.C.  788(b)(2). 


'  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-^. 

^  See  Securities  Exchange  Act  Release  No.  46620 
(October  8.  2002),  67  FR  63486  (October  11.  2002) 
(File  No.  SR-NYSE-2002-46). 


*  See  Securities  Exchange  Act  Release  No.  41479, 
64  FR  31667  (June  11,  1999)  (notice  of  filing  and 
order  granting  accelerated  approval,  on  a  pilot 
basis,  to  File  No.  SR-NYSE-98-32)  ("Original  Pilot 
Approval  Order"). 

'  See  Securities  Exchange  Act  Release  No.  44141, 
66  FR  18334  (April  6,  2001)  (order  granting 
approval,  on  a  pilot  basis,  to  the  File  No.  SR- 
NYSE-OO-32). 

*  See  Securities  Exchange  Act  Release  No.  44886 
(September  28.  2001),  66  FR  51083  (October  5, 

2001)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-2001-37)  ("2001  Extension 
Request"). 

'  See  Securities  Exchange  Act  Release  No.  45275 
(January  14.  2002),  67  FR  2718  (January  18.  2002) 
(File  No.  SR-NYSE-2002-03). 

■  See  Securities  Exchange  Act  Release  No.  45546 
(March  12,  2002),  67  FR  10272  (March  18,  2002) 
(File  No.  SR-NYSE-2002-14). 

^See  Securities  Exchange  Act  Release  No.  45918 
(May  13.  2002),  67  FR  35174  (May  17,  2002)  (File 
No.  "SR-NYSE-2002-18). 

'"  See  Securities  Exchange  Act  Release  No.  46143 
(June  28,  2002),  67  FR  35174  (July  5,  2002)  (File  No. 
SR-NYSE-2002-22). 

»  See  Securities  Exchange  Act  Release  No.  46437 
(August  29,  2002),  67  FR  57262  (September  9,  2002) 
(File  No.  SR-NYSE-2002-42). 

"  See  Securities  Exchange  Act  Release  No.  46747 
(October  30,  2002),  67  FR  67680  (November  6,  2002) 
(File  No.  SR-NYSE-2002-57). 

"  See  Securities  Exchange  Act  Release  No.  47084 
(December  23,  2002),  67  FR  79681  (December  30, 

2002)  (File  No.  SR-NYSE-2002-67). 

•♦  See  Original  Pilot  Approval  Order  note  4  supra. 


extend  the  effectiveness  of  the  Pilot 
until  September  30,  2003. '^  Following 
receipt  of  comments  from  interested 
parties  and  the  SEC  staff,  on  January  19. 
2001,  the  Exchange  amended  the  2000 
Extension  Request  to  shorten  the  three- 
year  extension  request  to  one  5rear  and 
to  amend  the  definition  of  "broadly 
based"  under  the  Exchange's  rule. 
While  the  2000  Extension  Request  was 
under  consideration,  the  Commission 
extended  the  Pilot  to  provide  the 
Commission  and  the  Exchange  with 
additional  time  to  review  and  evaluate 
comment  letters.'^  On  March  30,  2001, 
the  Commission  approved  the  2000 
Extension  Request,  which  amended  and 
extended  the  Pilot,  on  a  pilot  basis  until 
September  30,  2001. '^  The  Exchange's 
2001  Extension  Request  extended  the 
Pilot  imtil  January  11,  2002  to  provide 
additional  time  to  evaluate  the  issues 
presented  by  the  Pilot. 's  The  Pilot  was 
again  extended  several  times,  mo^t^ 
recently  until  February  28,  2003." 

On  October  7,  2002,  in  connection 
with  the  Exchange's  corporate 
governance  proposals,  the  Exchange 
filed  a  proposal  with  the  Commission 
that  would  require  shareholder  approval 
for  equity-compensation  plans,  making 
it  uimecessary  to  continue  the  Pilot 
That  proposal  was  published  in  the 
Federal  Register  on  October  11,  2002.2° 
As  directed  by  the  Commission  staff,  the 
Exchange  is  requesting  an  extension  of 
the  effectiveness  of  the  Pilot  until  June 
30,  2003,  or  until  such  earlier  date  as 
the  Exchange's  proposal  relating  to 
shareholder  approval  of  equity- 
compensation  plans  is  approved  by  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,2i  which 
requires,  among  other  things,  that  an 
Exchange  have  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 


>5  See  Securities  Exchange  Act  Release  No.  43111 
(August  2,  2000),  65  FR  49046  (August  10,  2000) 
(notice  of  filing  of  File  No.  SR-NYSE-00-32) 
("2000  Extension  Request"). 

>6  See  Securities  Exchange  Act  Release  Nos. 
43329  (September  22,  2000),  65  FR  58833  (October 
2,  2000)  (notice  of  filing  and  immediate 
effectiveness  of  File  No.  SR-NYSE-00-38);  43647 
(November  30,  2000),  65  FR  77407  (December  11, 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-00-52);  and  44018  (February 
28,  2001),  66  FR  13821  (March  7,  2001)  (notice  of, 
filing  and  immediate  effectiveness  of  File  No.  SR- 
NYSE-2001-04). 

"  See  note  5  supra.  , 

'*  See  note  6  supra. 

> »  See  notes  7  through  1 3  supra. 

'0  See  note  3  supra. 

"  15  U.S.C  78fn>)(5). 


cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
geheral,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E£fectiveness  of  the 
Proposed  Rule  CSiange  and  Timing  for 
Comnussion  Action 

Because  the  proposed  rule  change:  (1) 
Dbes  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  22  and  Rule  19b- 
4(f)(6)  23  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)24  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii).25  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative  on  or 
before  February  28,  2003,  in  order  to 
allow  the  Pilot  to  continue  in  effect  on 
an  uninterrupted  basis.  In  addition, 
under  Rule  19b-4(f)(6)(iii).  the 
Exchange  is  required  to  provide  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  or  such  shorter  time  as 
designated  by  the  Commission.  The 
Commission  has  waived  the  five-day 
pre-notice  requirement  for  this  proposed 


rule  change.  In  addition,  for  the  reasons 
discussed  below,  the  Commission  has 
also  waived  the  thirty-day  operative 
date  requirement  for  this  proposed  rule 
change. 

The  Commission,  consistent  with  the 
protecti6n  of  investors  and  the  public 
interest,  has  determined  to  make  the  ^ 
proposed  rule  change,  which  will 
extend  the  Pilot  through  June  30.  2003,  , 
or  such  earlier  date  as  the  NYSE's 
pending  rule  proposal  requiring 
shareholder  approval  of  equity- 
compensation  plans  26  is  approved  by 
the  Commission,  become  operative  on 
February  28,  2003.  The  Commission 
notes  that  unless  the  Pilot  is  extended, 
the  Pilot  will  expire  and  the  provisions 
of  Sections  312.01,  312.03,  and  312.04 
of  the  Exchange's  Listed  Company 
Manual  that  were  amended  in  the  Pilot 
will  revert  to  those  in  effect  prior  to 
June  4, 1999.  The  Commission  believes 
that  such  a  result  could  lead  to 
confusion. 

The  Commission  recognizes  that  the 
Pilot  has  generated  many  comment 
letters  from  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadly-based"  stock  option  plans 
imder  the  Pilot. 2^  The  Commission  also 
notes  that  many  commenters  were 
critical  of  the  NYSE's  existing  rules  on 
broadly-based  plans  prior  to  the 
adoption  of  the  original  Pilot.  As  noted 
above,  if  the  Pilot  is  not  extended,  the 
rules  prior  to  the  Pilot  will  go  into 
effect.  The  proposed  rule  change  merely 
extends  the  duration  of  the  Pilot  for 
only  a  short  period  of  time  and  does  not 
deal  with  the  substantive  issues 
presented  by  the  Pilot  itself. 

The  Commission  notes  that  once  the 
Exchange's  proposed  rule  change 
relating  to  shareholder  approval  of 
equity  compensation  plans  has  been 
approved  by  the  Commission,  those 
approved  rules  will  supercede  this  Pilot 
because  the  concept  of  "broadly-based" 
stock  option  plans  will  no  longer  be 
retained  in  the  Exchange's  shareholder 
approval  rules. 

Based  on  these  reasons,  the 
Commission  has  determined  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change,  which  will 
extend  the  Pilot  through  June  30.  2003. 
or  such  earlier  date  as  the  NYSE's 
pending  rule  proposal  requiring 
shareholder  approval  of  equity- 
compensation  plans  is  approved  by  the 
Commission,  become  operative  on 


« 15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-4(f)(6). 

"17  CFR  240.19b-4(f)(6)(iii). 


»  See  note  3  supra. 

"  See  Original  Pilot  Approval  Order,  note  4 
supra. 
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February  28,  2003.2'*  ^t  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vsrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  File 
No.  SR-NYSE-2003-04  and  should  be 
submitted  by  March  26,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-5158  Filed  3-4-03;  8:45  am] 

MLUNG  COOE  S010-01-P 


',    '*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conunission  notes  that  it 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
"17  CFR  200.3O-3(aUl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47408;  File  No.  SR-Phlx- 
2003-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Index  Option  Charges 

February  26,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
19.  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1  and  11  below,  which  items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulati^iy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  by 
terminating  the  Index  Option  Book 
Charge  of  $1000  per  month  on  Phlx 
specialists  in  the  Exchange's  Sector 
Index  Options  ("Index  Options"),  and 
the  $2000  per  month  charge  on  Phlx 
specialists  in  the  KBW  Bank  Sectors^ 
("BKXSM").  the  Oil  Service  Sectors^ 
("OSXSM").  the  Semiconductor 
SectorSM  ("SOX^m")  and  the  Gold  and 
Silver  Sector^^  ("XAUsm").  The  hidex 
Option  Book  Charge  became  effective  on 
January  2,  2003.3  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Deleted  text  is  in  brackets. 

Summary  of  Index  Option  Charges 

Option  Comparison  Charge  I  (applicable 
to  all  trades — except  specialist  trades) 

Registered  Option  Trader — $.03  per 

contract 
Firm  (Proprietary  and  Customer 

Executions) — $.04  per  contract     • 

Option  Transaction  Charge  I 

Customer  Executions 
Market  value  less  than  $1.00*— $.20 

per  contract 
Market  value  $1.00  or  over* — $.40  per 
contract 
Firm  ** — $.10  per  contract 
Registered  Option  Trade — $.19  per 
contract 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-«. 

'  See  Securities  Exchange  Act  Release  No.  47087 
(December  23.  2002),  68  FR  146  (January  2,  2003). 


Specialist — $.14  per  contract 
[Option  Book  Charge  I 

KBW  Bank  Sector''^— $2,000  per  month 
Oil  Service  Sector'''^ 
Semiconductor  Sector"''^ 
Gold  and  Silver  Sector^"^ 
All  other  Index  Options— $1,000  per 
month] 

Option  Floor  Brokerage  Assessment  I 

5%  of  net  floor  brokerage  income. 

Floor  Brokerage  Transaction  Fee  I 

$.05  per  contract,  for  floor  brokers 
executing  transactions  for  their  own 
member  firms. 

Real-Time  Risk  Management  Fee  I 

$.0025  per  contract  for  firms/members 
receiving  information  on  a  real-time 
basis  See  Appendix  A  for  additional 
fees. 

I  denotes  fee  eligible  for  monthly 
credit  of  up  to  $1,000. 

*  Block  transaction  for  customer 
executions  of  500  to  999  contracts  and 
1000  contracts  and  more  are  eligible  for 
a  discount  to  such  charges  of  15%  and 
25%  respectively  from  the  stated  rates 
upon  submission  to  the  PHLX  of  a 
customer  option  block  discount  request 
form  with  supportive  documentation 
within  thirty  (30)  days  of  monthly 
billing  date. 

*  *  Non-clearing  firm  members' 
proprietary  transactions  are  eligible  for 
the  "firm"  rate  based  upon  submission 
of  a  PHLX  rebate  request  form  with 
supportive  documentation  within  thirty 
(30)  days  of  invoice  date. 

II.  Self-Regulatory  Organization's  . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  terminate  the  Index  Option 
Book  Charge  of  $1000  per  month  on 
Phlx  specialists  in  the  Exchange's  Index 
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Options,  and  the  $2000  per  month 
charge  on  Phlx  specialists  in  the  KBW 
Bank  Sectors^  ("BKXSM"),  the  Oil 
Service  SectorSM  ("OSXsm"),  the 
Semiconductor  Sectorsw  ("SOXsm") 
and  the  Gold  and  Silver  SectorSM 
("XAUSM")  Index  Options.  The  Index 
Option  Book  Charge  became  effective  on 
January  2,  2003. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  terminate  the  Index  Option 
Book  Charge  consistent  with  section 
6(b)  of  the  Act,*  in  general,  and  furthers 
the  objectives  of  section  6(b)(4)  of  the 
Act,^  in  particular,  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received.^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chan^  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  ^  and 
rule  19l>-4(f){2J  thereunder.s  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-09  and  should  be 
submitted  by  March  26,  2003. 

For  the  Ck)minission,  by  the  Division  of 
Market  Regulatidn,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5159  Filed  3-4-03;  8:45  am] 

BILLING  C006  MIO-OI-T 


*  15  U.S.C.  78Hb). 

5  15U.S.C.  78f(b)(4).. 

«One  comment  letter  regarding  SR-Phlx-2002-80 
was  received  after  the  proposed  rule  change  was 
effective.  No  comments  were  solicited  or  received 
regarding  the  present  proposed  rule  change. 

'15U.S.C.  78(s)(b)(3)(A)(ii). 

•17  CFR  240.19t)-4(f)(2). 


DEPARTMENT  OF  STATE 

[Public  Notice  4291] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Renoir, 
Plerre-Auguste  1841-1919" 

agency:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Renoir,  Pierre-Auguste  1841-1919," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  The  J.  Paul  Getty 
Trust,  Los  Angeles,CA  from  on  or  about 
April  28,  2003  to  on  or  about  August  29, 
2003,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of 


•  17  CFR  200.30-3(a)(12). 


theseDeterminations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
[telephone:  (202)  619-6981).  The 
address  isU.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Eteted:  February  27,  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  03-5113  Filed  3-4-03;  8:45  am) 

BILLMG  CODE  471 IMW-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Transportation  Equity  Act  Model 
(TEAM)  Announcement  of  Request  for 
Proposals 

AGENCY:  Office  of  the  Secretary,  (DOT). 
action:  Notice  of  request  for  proposals. 

summary:  The  Department  of 
Transportation  established  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (OSDBU)  in  accordance  with 
Public  Law  95-507,  an  amendment  to 
the  Small  Business  Act  and  the  Small 
Business  Investment  Act  of  1958.  This 
office  is  responsible  for  implementing 
and  monitoring  DOT's  goals  for  small, 
women-owned  and  disadvantaged 
businesses.  DOT's  Small  and 
Disadvantaged  Business  Program  is 
designed  to  ensure  that  small  businesses 
have  an  equitable  opportunity  to 
participate  in  the  DOT's  procurement 
programs,  and  that  they  receive  a  fair 
and  equitable  share  of  the  resulting 
contract  awards. 

OSDBU  establishes  a  local  presence' 
by  entering  into  Cooperative 
Agreements  with  Chambers  of 
Commerce,  Trade  Associations, 
Business  Organizations  and  For-Profit 
Entities  to  increase  awareness  of  DOT's 
procurement  opportunities  and 
financial  assistance  programs  for  small, 
minority,  women-owned  and 
disadvantaged  business  enterprises 
(DBEs).  This  request  solicits  competitive 
proposals  from  organizations  and 
entities  classified  above  for  • 

participation  under  OSDBU's 
Transportation  Equity  Act  Model 
(TEAM)  program.  OSDBU  will  enter 
into  Cooperative  Agreements  with  these 
organizations  and  entities  to  provide 
liaison  services  between  the  EKDT,  its 
grantees,  recipients,  contractors, 
subcontractors,  and  minority,  women- 


110304 


Federal  Register /Vol.  68,  No.  43  /  Wednesday,  March  5,  2003/ Notices 


MaMi 


Federal  Register / Vol.  68,  No.  43 / Wednesday,  March  5.  2003 /Notices 


10565 


owned,  small  and  disadvantaged 
business  enterprises.  This  Request  for 
Proposal  contains  information 
concerning:  (1)  The  principal  objectives 
of  the  competition,  eligible  applicants, 
activities  and  factors  for  an  award;  (2) 
the  application  process,  including  how 
to  apply  and  the  criteria  used  for 
selection;  and  (3)  a  checklist  of 
application  submission  requirements. 
DATES:  Proposals  must  be  received  at 
U.S.  Department  of  Transportation, 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  400  7th  Street, 
SW.,  Room  9414,  Washington,  DC 
20590,  by  March  24,  2003,  4  p.m., 
eastern  standard  time.  Proposals 
received  after  the  deadline  will  be 
considered  non-responsive  and  will  not 
be  reviewed.  Due  to  security  concerns, 
proposals  should  be  submitted  via 
overnight  courier. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Arthur  D.  Jackson,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW.,  Room  9414. 
Washington,  DC  20590,  Tel.  202-366- 
2852  or  600-532-1169,  ext  6-2852. 
SUPPLEMENTARY  INFORMATKW:  Send 
proposals  to  Arthur  Jackson,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  9414,  Washington,  DC  20590. 

Dated:  February  26,  2003. 
Sean  M.  Mose, 

Director,  Office  of  Small  and  Disadvantaged 
Business  Utilization. 
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1.  Introduction 

1.1    Background 

The  United  States  Department  of 
Transportation  (DOT)  established  the  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (OSDBU)  in  accordance  with 
Public  Law  95-507,  an  amendment  to  the 
Small  Business  Act  and  the  Small  Business 


Investment  Act  of  1958.  The  OSDBU 
administers  the  Department's  Small  and 
Disadvantaged  Business  Enterprise  (DBE) 
Program  which  is  designed  to  ensure  that 
small,  women-owned  and  disadvantaged 
businesses  have  an  equitable  opportunity  to 
participate  in  DOT's  procurement  and 
Federal  financial  assistance  programs  and 
that  they  receive  a  fair  share  of  the  resulting 
contract  awards.  Because  DOT's  policy  is  to 
encourage  and  increase  the  participation  of 
small,  women-owned  and  disadvantaged 
businesses  in  the  contracts  and  programs  that 
it  funds  during  FY  2002,  awards  to  small 
businesses  totaled  $2.5  billion  in  DOT's 
direct  procurement. 

The  mission  of  OSDBU  is  to  promote 
customer  satisfaction  through  successful 
partnerships  that  result  in  an  inclusive  and 
effective  small  business  procurement 
process.  To  accomplish  this  mission,  OSDBU 
has  organized  its  responsibilities,  progrsuns 
and  activities  under  four  lines  of  business: 
Advocacy,  Outreach,  Financial  Services,  and 
Organizational  Management.  DOT/OSDBU 
has  a  strong  commitment  to  the  small 
business  community  and  offers  advocacy, 
outreach  and  financial  programs  to  small 
businesses. 

The  OSDBU  develops  Department-wide 
policy  and  administers  a  number  of  programs 
and  activities  to  implement  the  OSDBU's 
Congressional  mandate  expanding  the  level 
of  participation  of  small,  disadvantaged 
businesses  in  the  Federal  financial  assistance 
and  direct  contracting  programs  of  all  modal 
administrations  of  DOT  and  DOT-assisted 
state  and  local  transportation  agencies.  The 
OSDBU  is  responsible  for  the  development 
and  implementation  of  an  effective  program 
of  activities  directed  at  ensuring  small 
business  participation  in  the  Department's 
direct  procurement  and  Federal  financial 
assistance  activities.  The  OSDBU  monitors 
all  DOT  procurement  activities  that  involve 
the  participation  of  small,  minority,  women- 
owned  and  disadvantaged  businesses, 
including  the  goal  settings  and  procurement 
practices  of  E)OT  financial  assistance 
recipients,  namely,  state  and  local 
transportation  agencies.  The  OSDBU  also 
serves  an  important  role  in  assisting  firms  in 
their  marketing  of  the  Department  and  all  of 
its  operating  administrations.  The  OSDBU  is 
responsible  for  developing  and  administering 
programs  to  encourage,  stimulate,  promote 
and  assist  small  businesses  to  obtain  and 
manage  transportation-related  contracts, 
subcontracts  and  projects.  The  OSDBU 
administers  the  Short  Term  Lending  Program 
(STLP)  and  the  Bonding  Assistance  Program, 
two  financial  assistance  efforts  that  provide 
assistance  in  obtaining  short-term  working 
capital  and  surety  bonding  on  transportation- 
related  projects.  Under  the  STLP,  guarantees 
of  lines  of  credit  up  to  $500,000  are  available 
at  prime  plus  1%  to  finance  accounts 
receivable  for  transportation-related 
contracts.  The  Bonding  Assistance  Program 
enables  DBEs  to  apply  for  bid.  performance 
and  payment  bonds  on  co^itracts  up  to 
31,000,000.  The  fee  for  performance  and 
payment  bonds  is  2.5%. 

1 .2    Program  Description  and  Goals 

An  area  where  the  OSDBU  has  focused 
considerable  efforts  has  been  that  of 


increasing  small,  minority,  women-owned 
and  disadvantaged  businesses  access  to  DOT 
financial  assistance  programs  and  contracting 
opportunities  through  the  Transportation 
Equity  Act  Model  (TEAM)  program.  This 
initiative  utilizes  Cooperative  Agreements  to 
provide  liaison  services  between  DOT,  its 
grantees,  recipients,  contractors, 
subcontractors  and  small  businesses.  The 
TEAM  includes  activities  such  as 
information  dissemination,  outreach  services, 
conference  and  seminar  participation  and 
referrals  to  technical  assistance  agencies  [i.e.. 
Minority  Business  Development  Centers 
(MBDCs),  Small  Business  Development 
Centers  (SBDCs),  Procurement  Technical 
Assistance  Contractors  (PTACs)  and  State 
DOT  highway  supportive  services 
contractors)  which  offer  management  and 
technical  assistance  in  financial  assistance, 
marketing  and  other  business  areas.  In 
addition,  the  TEAM  provides  one-on-one 
business  counseling  to  small  firms  to 
increase  their  participation  in  mega  projects 
emanating  from  the  DOT,  its  grantees/ 
recipients  and  to  assist  small  businesses  to 
participate  in  other  agency  initiatives  such  as 
Aviation,  Security,  and  Surface 
Transportation  Safety.  Information 
dissemination  and  outreach  include  the 
distribution  of  the  following  DOT  marketing 
materials:  DOT  Bonding  Assistance  Program 
information;  DOT  Short-Term  Lending 
Program  information;  Procurement  Forecasts; 
DOT  Small  Business  Subcontracting  • 

Opportunities  Directory;  and  Contracting 
with  the  United  States  Department  of 
Transportation  Booklets.  A  compilation  of 
these  materials  is  available  in  the  DOT's 
Marketing  Information  Package,  a 
comprehensive  document  which  serves  as  a 
resource  and  reference  tool. 

The  TEAM  concept  was  established  by  the 
OSDBU  in  May  2000  in  response  to  the 
continuing  need  to  outreach  to  the  small  and 
disadvantaged  business  communities  and 
increases  their  participation  in  DOT 
contracting  and  financial  assistance 
programs.  To  address  this  need,  the  TEAM 
seeks  (1)  to  increase  the  number  of  sn^U  and 
disadvantaged  businesses  that  enter  into 
transportation-related  contracts;  (2)  to 
increase  the  participation  of  small,  women- 
owned  and  disadvantaged  businesses  in 
mega  projects  funded  largely  from  DOT 
Federal  assistance;  and  (3)  to  increase  the 
number  of  small,  women-owned  and 
disadvantaged  businesses  that  receive  DOT 
STLP  lines  of  credit  and  bonding  assistance. 

The  TEAM  will: 

(1)  Work  with  prime  contractors.  Federal, 
State  and  local  agencies,  and  DOT  grantees 
and  recipients  to  create  opportunities  for 
small,  women-owned  and  disadvantaged 
businesses. 

(2)  Establish  a  communications  link 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  the  small, 
disadvantaged  business  community.  Increase 
awareness  of  contracting  opportunities  with 
mega  projects  by  developing  an  aggressive 
outreach  initiative  to  identify  and  refer 
qualified  candidates  to  service  providers  and 
contracting  agencies. 

(3)  Develop  structured,  consultative 
relationships  with  the  private  sector  financial 


community  and  governmental  agencies  that 
can  create  a  public/private  partnership  to 
provide  specialized  assistance  to  small, 
women-owned  and  disadvantaged 
businesses. 

(4)  Disseminate  DOT  marketing  materials 
and  relevant  information  at  designA)uild 
meetings,  selected  conferences/seminars,  and 
other  transportation-related  events  through 
the  use  of  quarterly  newsletter  and  mailings 
from  the  TEAM'S  office. 

(5)  Develop  and/or  strengthen  linkages 
with  State  DOTs,  local  Transit  Agencies, 
Historically  Black  Colleges  and  Universities, 
Hispanic  Serving  Institutions,  Associations  of 
Minority  and  Women  Contractors  and  Prime 
Contractors,  to  encourage  small  business 
participation  in  mega  projects  and  other 
transportation-related  opportunities. 

(6)  Stimulate  referrals  of  firms  to  obtain 
technical  assistance  from  Federal,  state  and 
local  agencies  such  as  MBDCs,  SBIX]s  and 
State  DOT  highway  supportive  services 
contractors  for  management  and  other 
business-related  assistance,  including 
approvals  of  surety  bonds  and  working 
capital. 

(7)  Establish  business  operations  and 
procedures  that  are  "results  oriented",  and 
implement  the  principles  set  forth  in  the 
Government  Performance  and  Results  Act 
(GPRA)  of  1993.  This  Act  ensures  that 
programs  and  budget  decisions  are  linked 
with  program  performance.  GPRA  establishes 
a  framework  for  results-oriented  management 
and  promotes  a  new  way  of  doing  business, 

a  common  sense  approach  that  focuses  on 
getting  results  through  performance-based 
goals  and  accountability.  Each  applicant  will 
put  forth  every  effort  in  complying  with  the 
GPRA  and  report  on  achievements  of 
performance. 

(8)  Establish  outreach  and  information 
dissemination  activities  to  encourage 
partnerships  with  Federal,  State  and  local 
governments,  private  sector  organizations 
and  businesses,  including  small  and 
disadvantaged  businesses,  concerning  the 
availability  of  contracts  and  other 
procurement  opportunities. 

(9)  Focus  efforts  on  existing  transportation 
programs,  such  as  Educational  Institutions 
that  use  innovative  strategies  to  assist 
individuals  and  compaifies  to  make  the 
transition  from  entry-level  businesses  to 
successful  entrepreneurs  in  the  field  of 
transportation. 

(10)  Focus  on  matching  businesses  with 
transportation-related  procurement 
opportunities  in  mega  projects  where  small, 
disadvantaged  businesses  can  participate  in 
DOT-assisted  contracts.  Techniques  such  as 
disseminating  current  information  on 
procurement  and  contract  opportunities; 
transmitting  synopses  of  contract  information 
by  e-mail  and/or  electronic  data  transfers; 
and  setting  up  one-to-one  contacts  between 
prime  contractors  and  small  businesses  that 
will  create  a  "match"  between  the  two 
parties. 

(11)  Employ  a  multidimensional  approach 
to  business.  The  applicants  must  have  the 
capacity  and  organizational  structure  to 
effectively  access  and  provide  supportive 
services  to  the  broad  range  of  small  business 
and  disadvantaged  clients  within  their 


geographical  areas.  The  applicants  must  have 
the  background  to  provide  management  and 
technical  help  to  small  and  disadvantaged 
firms.  Applicants  must  have  demonstrated 
knowledge  of  the  contracting  process  in  their 
geographical  area  to  ably  assist  small 
businesses  in  contract  acquisition. 

1.3    Description  of  Competition 

The  purpose  of  this  RFP  is  to  solicit 
proposals  from  applicants,  such  as  Chambers 
of  Commerce,  Trade  Associations,  Business 
Organizations  and  For-Profit  Entities,  to 
participate  in  the  Transportation  Equity  Act 
Model  (TEAM)  program.  The  TEAM  will 
enable  the  OSDBU  to  establish  a  local 
presence  by  assisting  small  businesses  and 
DBEs  in  securing  information  on  DOT 
procurement  opportunities  and  DOT's  Short- 
Term  Lending  and  Bonding  Assistance 
Programs  in  order  to  increase  the  number  of 
small  businesses  that  enter  into 
transportation-related  contracts.  As  the 
program  requirements  and  selection  criteria 
indicate,  the  OSDBU  also  intends  that  the 
TEAM  is  multidimensional;  that  is,  the 
selected  organizations  and  entities  must  have 
the  capacity  to  effectively  access  contracts 
and  other  procurements  for  small  businesses 
within  their  target  areas.  In  addition,  the 
TEAM  must  be  able  to  coordinate  and 
establish  effective  networks  with  DOT  grant 
recipients  and  technical  assistance  agencies 
to  maximize  resources  and  avoid  duplication 
of  effort. 

It  is  OSDBU's  intent  to  fund  one  agreement 
in  each  of  the  selected  locations.  However, 
OSDBU  reserves  the  option  to  make  multiple 
awards,  if  warranted. ' 

The  geographical  locations  and  Target 
Projects  for  each  TEAM  are  as  follows: 
Eastern  TEAM:  New  York,  New  York 
Western  TEAM;  Oakland/San  Francisco, 

CaUfomia 
Northern  TEAM:  Chicago,  Illinois 
Southern  TEAM:  Orlando,  Florida 
Midwest  TEAM:  Milwaukee,  Wisconsin 
Southeast  TEAM:  Atlanta,  Georgia 
Sout/iivest  TEAM:  Alburquerque.  New 

Mexico 
Northwest  TEAM:  Seattle.  Washington 
Mid-AtlanUc  TEAM:  DC/MD/VA 

1.4  Duration  of  Agreements 

Cooperative  agreements  will  be  awarded 
for  a  period  of  12  months.  • — '" 

1.5  Authority 

DOT  is  authorized  under  49  U.S.C.  322 
(Pub.  L.  97-449),  to  develop  by  Cooperative 
Agreements,  support  mechanisms  including 
liaison  and  assistance  programs,  that  will 
increase  the  opportunities  of  small,  women- 
owned  and  disadvantaged  businesses  to 
access  transportation-related  contracts. 

1 .6  Eligibility  Requirements 

•  An  established  Chamber  of  Commerce, 
Trade  Association,  Business  Organization  or 
For-Profit  Entity  which  has  the  documented 
experience  and  capacity  necessary  to 
successfully  operate  and  administer  a 
coordinated  TEAM  effort  within  a  specific 
location. 

•  Documented  and  continuous  experience 
prior  to  the  date  of  application  in  areas  such 


as  advocacy  for  small  businesses, 
management  and  marketing  expertise, 
outreach  referrals  to  technical  assistance 
agencies,  and  government  contracting  within 
the  jurisdiction  of  the  TEAM  service  area  in 
which  proposed  services  will  be  provided; 
and 

•  Physically  headquartered  within  the 
TEAM  service  area. 

2.  Program  Requirements 

In  conducting  the  activities  to  achieve  the 
goals  of  the  TEAM,  the  recipient  will  be 
responsible  for  implementing  the  activities 
under  2.1  and  2.2  below.  The  OSDBU  will  be 
responsible  for  conducting  activities  under 
2.3. 

2.1     Recipient  Responsibilities 

(1)  Develop  structured,  consultative 
relationships  with  key  constituent  groups 
within  the  TEAM  area  to  help  build  and 
reinforce  coordination  and  credibility.  Such 
relationships  will  ensure  that  DOT  non- 
minority  and  minority  prime  contractors,  as 
well  as  organizations  and  associations, 
facilitate  awareness  and  utilization  of  the 
TEAM  program's  services. 

(2)  Conduct  outreach  to  identify  and  refer 
qualified  candidates  to  service  providers  and 
contracting  entities  to  ensure  that  small, 
minority,  women-owned  and  disadvantaged 
businesses  ^e  well  prepared  for  access  to 
contracting  opportunities. 

(3)  Disseminate  information  as  a 
component  qf  outreach  by  distributing  DOT 
documents  and  materials,  such  as,  DOT 
Bonding  Assistance  Program  Fact  Sheets  and 
applications  from  bond  agents;  DOT  Short- 
Term  Lending  Program  Fact  Sheets  and 
applications;  Procurement  Forecasts;  and 
Contracting  with  the  United  States 
Department  of  Transportation  Booklets.  A 
compilation  of  these  materials  is  available  in 
the  DOT'S  Marketing  Information  Package,  a 
comprehensive  guide  that  serves  as  a 
resource  and  reference  tool. 

(4)  Provide  referrals  to  technical  assistance 
agencies  and  educational  institutions  to 
receive  assistance  in  areas  such  as,  the 
completion  of  bonding  and  lending 
applications,  bid  and  cost  estimating,  and 
management  assistance.  Technical  assistance 
agencies  include  Minority  Business 
Developfnent  Centers  (MBDCs),  Small 
Business  Development  Centers  (SBDCs)  and 
State  DOT  highway  supportive  services 
contractors.  Minority  Educational 
Institutions,  and  Procurement  Technical 
Assistance  Centers. 

(5)  Complete  a  follow-up  form  for  each 
referral  made  to  the  technical  assistance 
agencies,  educational  institutions  and 
financial  institutions  that  documents  the 
referrals,  lists  other  services  provided 
subsequent  to  the  referral,  identifies  the 
outcome  measurements  that  were  achieved 
based  upon  the  action  taken.  This 
information  shall  be  reported  in  wrriting  to 
OSDBU  on  a  monthly  basis  and  will  identify 
the  technical  assistance  agency  and  contact 
person. 

(6)  Develop  and  maintain  a  database  of 
transportation-related  firms  that  have  the 
capability  to  bid  on  mega  projects  and  other 
transportation-related  opportunities  and  have 
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the  capacity  to  secure  bonds  and  loans  in 
support  of  contracts  and  subcontracts.  The 
targeted  database  should  consist  of  firms  that 
will  receive  a  comprehensive  array  of 
services,  including  counseling,  technical 
assistance,  bonding  and  lending  approvals 
and  regular  follow-up  services  under  the 
TEAM.  Referrals  of  DBEs  will  be  made  to 
prime  contractors  and  mega  projects 
subsequent  to  matching  companies  by 
categories  such  as  NAICS  Codes,  HUB  Zone 
participants,  location  of  firms,  type  of 
certifications  held,  and  bonding  and  lending 
capacity. 

(7)  Provide  access  to  bonding  and  lending 
for  certified  firms  to  obtain  bid,  performance 
and  payment  bonds  on  transportation-related 
contracts  up  to  SI, 000,000  and  guaranteed 
lines  of  credit  up  to  $500,000  for  accounts 
receivable  financing.  Also,  firms  certified  by 
the  Small  Business  Administration  as  8(a), 
Hubzone,  Small  Disadvantaged  Businesses 
(SDBs)  and  Service  Disabled  Veterans  will 
qualify  for  the  DOT  Bonding  and  Lending 
Programs.  DOT's  bond  agents  and  bankers 
shall  work  with  the  Project  Director  and 
OSDBU  to  present  "how-to-workshops"  on 
preparation  and  completion  of  bond  and  loan 
packages.  The  DOT  partners  will  deliver  the 
workshop  presentations  only  when  it  is 
feasible  for  them  to  participate,  or  when  a 
training  session  is  scheduled  in  their 
locations.  The  OSDBU  will  participate  in 
selective  workshops  at  times  when  it  is  not 
feasible  for  the  DOT  bond  agents  or  the  DOT 
banks  to  be  in  attendance.  .> 

(8)  Develop  procedures  for  submitting 
bond  and  loan  applications  to  DOT's  bond 
agents  and  banks,  and  develop  procedures  for 
securing  necessary  training  from  sources 
such  as,  educational  institutions,  technical 
assistance  agencies,  private  entities  available 
to  work  with  the  TEAM. 

(9)  Provide  access  to  contracts  for 
businesses  seeking  to  participate  on  mega  or 
special  projects  by  establishing  a  working 
knowledge  of  the  projects  and  become 
familiar  with  the  needs  of  prime  contractors 
and  other  obligees.  Electronic  Commerce, 
Intelligent  Transportation  System  (ITS),  and 
Special  Research  &  Demonstration  Projects 
are  additional  areas  where  contract 
opportunities  are  available  to  small 
businesses. 

(10)  Participate  in  conferences/seminars  on 
behalf  of  OSDBU  by  attending  specific 
sessions  that  are  transportation-related. 

(11)  Establish  a  toll  free  telephone  line  that 
is  available  to  small  businesses  interested  in 
securing  information  regarding  the  DOT  in 
general  and  OSDBU's  TEAM  in  particular. 
Callers  should  receive  directions  on  how 
they  can  participate  in  DOT  programs  that 
will  enhance  their  efforts  in  securing  DOT 
contracts,  especially  mega  projects. 

(12)  Provide  special  assistance  to  small 
firms  by  utilizing  the  services  of  technical 
experts  in  various  disciplines  to  increase  the 
knowledge  base  of  DBE  firms. 

(13)  Furnish  all  labor,  facilities  and 
equipment  to  perform  the  services  described 
in  this  announcement. 

2.2     Work  Requirements 

Each  TEAM  must  perform  work  in  the 
following  functional  areas: 


•  Advocacy 

•  Outreach 

•  Financial  Services 

•  Referral  to  Technical  Assistance  Providers 

•  Follow  Up 

•  Success  Stories 

•  Teleconferencing 

(A)  Advocacy  ' 

The  applicant  shall  serve  in  an  advocacy 
role  to  small,  women-owned  and 
disadvantaged  businesses  to  encourage  their 
participation  in  DOT  financial  programs  and 
DOT  assisted  contracts  and  procurement 
opportunities.  The  TEAM  shall  coordinate  its 
efforts  with  Federal.  State  and  local  agencies 
and  the  private  sector,  to  promote  the 
development  and  implementation  of  effective 
programs  that  assist  small,  women-owned 
and  disadvantaged  businesses. 

The  TEAM  shall  counsel  small,  women- 
owned  and  disadvantaged  businesses  on  the 
use  of  the  Internet,  with  priority  given  to 
maximizing  use  of  the  DOT  website  at  http:/ 
/www.dot.gov  and  the  OSDBU  website  at 
http://osdbuweb.dot.gov  and  encourage  them 
to  use  this  medium  for  marketing  the  U.S. 
DOT,  the  mega  project(s)  and  other  Federal, 
State  and  local  agencies  for  procurement 
opportunities. 

The  TEAM  shall  establish  and  implement 
business  operations  and  procedures  that  are 
results  oriented,  and  implement  the 
principles  set  forth  in  the  Government 
Performance  and  Results  Act  (GPRA)  of  1993. 
The  TEAM  will  keep  documentation  as  to 
achievements  attained  for  reporting  under 
the  GPRA  within  its  geographical  area. 

(B)  Outreach 

The  TEAM  shall  provide  assistance  to 
small,  women-owned  and  DBE  firms  for 
registering  their  businesses  with  Federal, 
State  and  local  databases  to  market  their 
goods  and  services  to  governmental  agencies. 

(1)  Conferences.  The  TEAM  shall 
participate  in  conferences/seminars  as  a 
representative  of  the  DOT  OSDBU.  The 
meetings  must  be  transportation  related  in 
scope  and  designed  to  assist  small, 
disadvantaged  businesses  to  obtain  contract 
opportunities  and  access  to  bonding  and 
lending.  A  written  request  must  be  received 
by  OSDBU  at  least  five  days  in  advance  of 
the  conference  and  written  approval  shall  be 
received  from  OSDBU  prior  to  attendance. 
Written  reports  will  be  transmitted  to  OSDBU 
within  five  workdays  after  the  conference. 
An  outline  of  the  report  format  will  be 
provided  by  OSDBU. 

The  TEAM  will  work  in  conjunction  with 
OSDBU's  conference  coordinator  and  serve 
as  the  local  contact  for  logistical 
arrangements  with  hotel  and/or  other 
facilities  where  Transportation  Marketplace 
Conferences  are  to  be  held.  The  TEAM  will 
perform  under  the  leadership  of  OSDBU's 
conference  coordinator  to  ensure  that  local 
grantees/recipients  and  other  Federal,  State 
and  local  agencies- are  included  in  the 
planning  and  coordination  of  Transportation 
Marketplace  Conferences. 

(2)  Database  Development.  The  TEAM 
must  assist  firms  to  register  with  primary 
databases  which  are  accessible  from  the 
OSDBU  website,  namely; 

•  Pro-Net — is  an  electronic  gateway  of 
procurement  information,  for  and  about 


small  businesses,  provided  by  the  U.S.  Small 
Business  Administration  (SBA).  It  is  a  search 
engine  for  contracting  officers,  a  marketing 
tool  for  small  firms  and  a  link  to  procurement 
opportunities  and  important  information.  It 
is  designed  to  be  a  virtual  one-stop 
procurement  shop. 

•  Fed  Biz  Ops — is  a  web-based  system  for 
posting  solicitations  and  other  procurement- 
related  documents  on  the  Internet.  All  DOT 
procurement  organizations  currently  posting 
requirements  to  the  Internet  are  required  to 
use  EPS.  Contract  specialists  post  synopses 
and  other  procurement  documents,  such  as 
solicitations,  amendments,  and  award 
notifications  to  a  common  index,  which 
allows  firms  to  search  databases  concerning 
information  from  many  of  the  Federal 
agencies. 

•  News  by  E-Mail — is  an  automatic  service 
afforded  firms  for  registering  on  the  OSDBU 
Web  Site  in  order  to  subscribe  and  receive 
DBE  Announcements,  The  Transportation 
Link  Newsletter,  OSDBU  News  and 
Outreach/Conference  Announcements. 

The  agency  shall  conduct  an  aggressive 
outreach  effort  that  will  provide  a  significant 
increase  in  the  number  of  small  and 
disadvantaged  businesses  registered  in  the 
TEAM'S  database  in  order  to  participate  more 
effectively  in  other  DOT  procurement  in 
general  and  their  special  projects  (identified 
under  "Target  Projects")  particular.  Outreach 
to  DBEs,  HUBZone  businesses,  Service- 
Disabled  Veterans,  8(a)  firms,  and  Women- 
Owned  businesses  shall  be  conducted  and 
representatives  from  these  groups  should  be 
a  significant  part  of  the  database.  The  TEAM 
shall  conduct  outreach  and  information 
dissemination  regarding  the  OSDBU  bonding 
and  lending  programs,  and  procurement 
opportunities,  at  specific  events  being  held  in 
the  community,  such  as  conferences, 
seminars,  events  that  are  transportation- 
related.  Materials  and  documents  such  as, 
DOT  Bonding  Assistance  Program  Fact 
Sheets  and  Application;  DOT  Short  Term 
Lending  Program  Fact  Sheets  and 
Applications;  Procurement  Forecasts;  and 
Contracting  with  DOT  Booklets  are  some  of 
the  literature  that  should  be  disseminated  to 
DBEs. 

(3)  Toll  Free  Une.  The  TEAM  shall 
maintain  a  Toll  Free  telephone  Une  to  be 
made  available  to  small,  women-owned  and 
disadvantaged  businesses  interested  in 
securing  information  regarding  the  DOT. 
Reference  should  be  made  to  the  U.S.  DOT 
TEAM  when  answering  the  line.  Callers 
should  receive  directions  on  how  they  can 
participate  in  DOT  programs,  especially 
those  related  to  mega  pro)e<;ts,  procurement 
and  information  on  the  application  process 
for  the  Bonding  and  Short  Term  Lending 
Programs.  In  addition,  information  should  be 
elicited  from  callers  regarding  their  e-mail 
addresses.  Inquiries  should  be  made  of 
callers  as  to  their  use,  or  lack  of  use  of  the 
DOT,  OSDBU  and  TEAM  web  sites.  TEAM 
staff  must  have  sufficient  knowledge  of  how 
to  access  and  navigate  through  the  web  sites 
in  order  to  provide  guidance  and  assistance 
to  the  small  businesses  as  good  customer 
relations. 


(C)  Financial  Services 

The  TEAM  will  provide  assistance  to  small 
and  disadvantaged  businesses,  including 
women-owned  in  order  to  participate  in 
OSDBU's  financial  assistance  programs.  Also, 
firms  certified  by  the  U.S.  Small  Business 
Administration's  8(a)  program,  Small 
Disadvantaged  Businesses  (SDBs),  HubZone 
Empowerment  Contracting  Program  and 
Service-Disabled  Veterans  are  eligible  to 
participate  in  the  following  financial 
assistance  services. 

(1)  Bonding  Assistance.  The  TEAM  will 
provide  firms  access  to  bonding  information 
on  the  program  to  obtain  bid,  performance 
and  payment  bonds  for  transportation-related 
contracts  up  to  $1,000,000. 

(a)  Deliver  at  least  five  bonding  workshops 
on  package  preparation  and  completion  of 
applications.  The  DOT  bond  agents  will 
participate  in  the  workshop  presentations 
on7y  when  it  is  feasible  for  Wem  to  attend, 
or  when  a  training  session  is  scheduled  in 
thefr  locations. 

(b)  Provide  a  checklist  of  items  and 
documents  that  each  participant  must  bring 
to  the  work  sessions  and  which  must  be 
approved  by  the  TEAM  prior  to  attendance. 

(c)  Produce  at  least  10  complete  bond 
packages  from  10  separate  firms  for  approval 
by  the  DOT  bond  agent. 

(d)  Secure  training  and/or  other  assistance 
from  technical  assistance  providers, 
educational  institutions,  and/or  the  private 
sector  to  ensure  that  firms  will  submit  quality 
applications  to  the  bond  agents  for  approval. 

The  proposed  plan  of  action  of  how  the 
above  will  be  accomplished  must  receive 
approval  from  OSDBU's  COTR  prior  to 
implementation. 

(2)  Short-Term  Lending.  The  TEAM  will 
provide  firms  access  to  lending  information 
on  the  program  to  obtain  guaranteed  lines  of 
credit  up  to  $500,000  for  accounts  receivable 
financing. 

(a)  Deliver  at  least  five  workshops  on 
package  preparation  and  completion  of 
applications.  The  DOT  banks  will  participate 
in  the  workshop  presentations  only  when  it 
is  feasible  for  them  to  attend,  or  when  a 
training  session  is  scheduled  in  their 
locations. 

(b)  Provide  a  checklist  of  loan 
documentation  required  by  the.participants 
that  should  accompany  firms  to  each  work 
session.  The  TEAM  will  coordinate  the 
checklist  with  the  Lead  Participating  Bank 
and  receive  their  input  before  proceeding 
with  the  work  sessions. 

(c)  Produce  at  least  10  complete  loan 
packages  from  10  separate  firms  in  the  for 
approval  by  the  DOT  banks. 

(d)  Secure  training  and/or  other  assistance 
from  technical  assistanc^e  providers, 
educational  institutions,  and/or  the  private 
sector,  to  ensure  that  firms  submit  quality 
applications  to  the  banks  for  approval. 

■The  proposed  plan  of  action  of  how  the 
above  will  be  accomplished  must  receive 
approval  from  OSDBU's  COTR  prior  to 
implementation.  • 

(D)  Referral  to  Technical  Assistance  Agencies 

The  TEAM  shall  refer  small  and 
disadvantaged  firms  seeking  contracts  with 
mega  projects  to  technical  assistance 


providers  from  Federal,  State  and  local 
agencies  such  as  Minority  Business 
Development  Centers  (MBDCs),  Small 
Business  Development  Centers  (SBDCs),  and 
State  DOT  highway  supportive  services 
contractors.  Minority  Education  Institutions, 
Procurement  Technical  Assistance  Centers 
(PTACs),  and  private  sources.  Assistance 
shall  include  management  and  other  business 
related  information,  including  completion 
and  submission  of  DOT  Bonding  Assistance 
and  Short  Term  Lending  Applications  in 
order  to  qualify  for  financial  help. 
Documentation  of  each  referral  must  be 
reported  on  a  referral  form  indicating  to 
whom  the  referral  was  made,  the 
organization  and  name  of  the  contact  person, 
and  the  reason(s)  for  the  referral.  The 
technical  assistance  agency  must  verify 
(counter  sign  the  form)  to  document  receipt 
of  the  referral,  and  return  it  to  the  TEAM.  • 

(E)  Follow  Up 

The  TEAM  will  track  each  firm's  progress 
and  report  on  any  assistance  provided  by  the 
TEAM,  such  as  technical  assistance  referrals 
to  service  providers,  referrals  to  financial 
institutions,  counseling,  and  referrals  to 
OSDBU's  website.  Also,  report  the  number 
and  type  of  contract  awards  received  by 
clients  as  a  result  of  TEAM'S  involvement, 
including  the  kind  of  assistance  provided  to 
the  small  business.  Reports  must  be 
submitted  to  OSDBU  using  the  monthly 
Reporting  Form  (to  be  provided).  The 
numerical  data  on  the  form  must  be 
accompanied  by  narrative  information 
regarding  each  activity  and  should  highlight 
the  problems,  concerns  and  successes 
encountered  by  the  small  business  person. 
Follow-up  must  be  conducted  on  all  referrals 
made  by  the  TEAM. 

(F)  Success  Stories 

The  TEAM  must  develop  a  minimum  of 
three  success  stories  each  quarter  that 
highlights  the  accomplishments  of  DBEs  who 
participate  in  the  assigned  mega  project(s). 
The  stories  shall  be  submitted  to  OSDBU  for 
review  and  approval  by  the  Director,  prior  to 
publication  in  the  TEAM'S  newsletter  and/or 
on  OSDBU's  Website  and  the  Transportation 
Link  Newsletter. 

(G)  Teleconferencing 

Each  TEAM  will  be  responsible  for 
teleconferencing  calls  with  other  team 
members  and  will  document  best  practices 
that  are  derived  from  the  interaction  with 
peers.  Each  TEAM  will  be  responsible  for  one 
teleconferencing  call  per  month  on  a  rotating 
basis  during  the  course  of  this  agreement. 
The  purpose  of  the  teleconference  calls  is  to 
assist  the  TEAMS  in  working  together  as  a 
cohesive  unit,  in  exchanging  ideas,  in 
discussing  on-going  activities  in  respective 
regions  and  in  sharing  actions  that  are 
successful  in  one  area,  which  may  be 
replicated  in  another  location.  The  TEAMS 
responsible  for  hosting  the  teleconferences 
are  as  follows: 
1st  month — Eastern  TEAM 
2nd  month — Western  TEAM 
3rd  month — Northern  TEAM 
4th  month — Southern  TEAM 
5th  month — Midwest  TEAM 
6th  month — Southeast  TEAM 


7th  month — Southwest  TEAM 
8th  month — Northwest  TEAM 
9th — month  Mid-Atlantic  TEAM 
.  At  the  completion  of  the  9th  month  the 
schedule  will  rotate  back  to  the  first  TEAM 
and  the  process  will  continue  throughout  the 
period  of  the  Cooperative  Agreements.  The 
TEAM  that  is  responsible  for  placing  the  call 
will  develop  an  agenda  and  transmit  it  by  e- 
mail  to  each  Project  Director  prior  to 
teleconference.  A  written  summary  of  the 
discussion  will  be  submitted  to  OSDBU  by 
the  host  TEAM  and  the  report  must  include 
areas  such  as,  discussion  highlights,  project 
accomplishments,  problems  or  concerns,  and 
recommendations  for  improvement. 

2.3    Office  of  Small  and  Disadvantaged     » 
Business  Utilization  (OSDBU) 
Responsibilities 

The  OSDBU  will  perform  the  following 
roles  as  its  contribution  to  the  attainment  of 
the  TEAM  objectives: 

1.  Provide  consultation  and  technical 
assistance  in  planning,  implementing  and 
evaluating  activities  under  this 
announcement. 

2.  Provide  orientation  and  training,  as 
appropriate,  to  applicants  awarded  funding 
for  participation  as  TEAMs. 

3.  Systematically  monitor  the  performance 
of  successful  applicants'  activities  and 
program  compliance. 

4.  Assist  successful  applicants  in 
collaborating  and  developing  or 
strengthening  linkages  with  State  DOTs, 
technical  assistance  agencies  and  DOT 
grantees  and  recipients  within  geographical 
areas  served. 

5.  Facilitate  the  exchange  and  transfer  of 
successful  TEAM  activities  and  program 
information  among  other  TEAMs. 

3.  Submission  of  Proposals 

3.1  Content  and  Format  for  Proposals 
Each  proposal  submitted  to  DOT  must  be 

in  the  format  and  must  contain  the 
information  set  forth  in  the  application  form 
attached  as  Appendix  A  to  this 
announcement. 

3.2  Address:  Number  of  Copies;  Deadlines     . 
for  Submission 

Any  applicant  (as  defined  in  section  1-6  of 
this  announcement)  will  submit  only  one 
proposal,  not  to  exceed  35  single-sided  pages, 
for  consideration  by  DOT.  Applications 
should  be  double  spaced,  and  printed  in  a 
font  size  not  smaller  than  12  points.  One 
unbound  copy  of  the  proposal  with  original 
signatures  suitable  for  reproduction,  and  four 
bound  copies,  should  be  submitted.  All  pages 
should  be  numbered.  All  documentation, 
attachments,  or  other  informationgpertinent 
to  the  application  must  be  included  in  a 
single  submission.  Proposals  should  be 
submitted  to:  Arthur  D.  Jackson.  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (S-40)  Department  of 
Transportation,  400  7th  Street,  SW.,  (Rm. 
9414),  Washington,  DC  20590. 

Proposals  must  be  received  by  DOT/ 
OSDBU  no  later  than  March  24.  2003,  4  p.m., 
e.s.t.  Due  to  security  concerns,  proposals 
should  be  submitted  via  overnight  courier. 
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4.  Selection  Criteria 

DOT  will  use  the  following  criteria  to  rate 
proposals  received  in  response  to  this 
announcement  for  the  specific  location  of  the 
applicant.  The  following  categories  will 
constitute  EXDT's  selection  criteria; 

•  Approach 

•  Linkages 

•  Organizational  Capability 

•  Staff  Capabilities  and  Experience 

•  Cost 

A.  Approach 

The  applicant  must  describe  the  activities 
proposed  to  be  implemented  under  the 
cooperative  agreement  and  how  the  work 
will  be  accomplished.  DOT  will  consider  the 
extent  to  which  the  proposed  objectives  are 
specific,  measurable,  time-phased,  consistent 
with  TEAM  goals  and  the  proposed  activities 
are  consistent  with  the  applicant's  overall 
mission.  DOT  will  give  priority  consideration 
to  applicants  that  demonstrate  innovation 
and  creativity  of  approach  in  increasing  the 
ability  of  small,  minority,  women-owned, 
and  disadvantaged  businesses  (DBEs)  to 
access  information  on  DOT  contracting 
opportunities  and  financial  assistance 
programs.  DOT  will  also  consider  the  quality 
of  the  applicant's  plan  for  conducting 
program  activities  and  the  likelihood  that  the 
proposed  methods  will  be  successful  in 
achieving  proposed  objectives. 

B.  Linkages 

DOT  will  consider  innovative  aspects  of 
the  applicant's  approach  which  build  upon 
the  applicant's  strength(s)  and  facilitate-and 
encourage  linkages  to  existing  resources 
available  within  the  area.  The  applicant 
should  describe  support  and  intended 
collaboration  on  TEAM  activities  from  DOT 
grantees,  prime  contractors,  subcontractors. 
State  DOTs,  Stale  highway  supportive 
services  contractors,  SBDCs,  MBDCs  and 
colleges  and  universities,  including  Minority 
Educational  Institutions  (Historically  Black 
Colleges  and  Universities  (HBCUs),  Hispanic 
Serving  Institutions  (HSIs)  and  Tribal- 
Affiliated  Colleges  and  Universities 
(TACUs)).  DOT  will  also  rate  the 
effectiveness  of  the  applicant's  strategy  to 
provide  outreach,  networking  and  liaison 
activities  to  the  service  area.  In  rating  this 
factor,  DOT  will  consider  the  extent  to  which 
the  applicant  demonstrates  ability  to 
effectively  access  and  network  supportive 
services  to  the  broad  and  diverse  range  of 
small  businesses  within  the  applicant's 
service  area.  Emphasis  will  also  be  placed  on 
the  extent  to  which  the  applicant  identifies 
a  clear  outreach  strategy  related  to  identified 
needs  that  can  be  successfully  carried  out 
within  the  period  of  this  agreement  and  a 
plan  for  forming  and  involving  an  internal 
transportation  advisory  committee  in  the 
execution  of  that  strategy. 

C.  Organizational  Capability 

The  applicant  must  have  outreach 
resources  and  relevant  experience  in  carrying 
out  the  purposes  of  the  TEAM  program.  In 
rating  this  factor,  DOT  will  consider  the 
extent  to  which  the  applicant  has  recent, 
relevant  and  successful  experience  in 
advocating  for  and  addressing  the  needs  of 
small  businesses  in  general.  The  applicant 


must  also  describe  technical  and 
administrative  resources  it  plans  to  use  in 
achieving  proposed  objectives  [i.e.,  computer 
facilities,  voluntary  staff  time,  space  and 
financial  resources). 

D.  Staff  Capability  and  Experience 
The  applicant  should  provide  a  list  of 

proposed  jjersonnel  for  the  project  with 
salaries,  educational  levels  and  previous 
experience  delineated.  The  applicant's 
project  team  must  be  well-qualified  and 
knowledgeable  and  demonstrate  the  ability  to 
deal  effectively  with  the  broad  range  of  small, 
disadvantaged  businesses  to  brserved. 
Resumes  must  be  submittedror  all  proposed 
key  personnel,  outside  consultants  and 
subcontractors.  Experience  of  key  personnel 
in  providing  services  similar  in  scope  and 
nature  to  the  proposed  effort  must  be 
presented  in  detail.  The  Project  Director  will 
serve  as  the  responsible  individual  for  the 
project  a  minimum  of  100  percent  of  his/her 
time.  The  resume  of  the  proposed  Project 
Director  must  be  included  in  the  applications 
submitted  and  his/her  resume  must  reflect 
appropriate  knowledge  of  the  area  and 
customer-service  related  experience. 

DOT  will  consider  the  extent  to  which  the 
applicant's  proposed  management  plan  (a) 
clearly  delineates  staff  responsibilities  and 
accountability  for  all  work  required  and  (b) 
presents  a  work  plan  with  a  clear  and  feasible 
schedule  for  conducting  all  project  tasks. 

E.  Cost 

The  budget  is  the  applicant's  estimate  of 
the  total  cost  of  establishing  and 
administering  its  participation  in  the  TEAM 
program  for  a  12  month  {}eriod.  The 
applicant's  budget  must  be  adequate  to 
support  the  project  and  costs  must  be 
reasonable  in  relation  to  project  objectives. 
Cost-sharing  approaches,  in-kind 
contributions  (monetary  and  staff)  are 
encouraged.         <> 

Appendix  A — .Application  Form  for 
Proposals  for  the  Department  of 
Transportation  Transportation  Equity  Act 
Model  (TEAM) 

Proposals  for  the  DOT  Transportation 
Equity  Act  Model  (TEAM)  should  contain  all 
of  the  following  information  and  should  be 
submitted  in  the  following  format. 

Applications  should  be  double  spaced  and 
printed  in  a  font  size  not  smaller  than  12 
points.  One  unboua)i  copy  of  the  proposal 
with  original  signjHures  suitable  for 
reproduction,  and  four  bound  copies,  should 
be  submitted.  Applications  will  not  exceed 
35  single-sided  pages.  All  pages  should  be 
numbered  at  the  top  of  each  page.  All 
documentation,  attachments,  or  other 
information  pertinent  to  the  application 
should  be  included  in  a  single  submission, 
forwarded  directly  to  the  address  listed 
below.  Proposals  should  be  submitted  to: 
Arthur  D.  Jackson.  Office  of  Small  and 
Disadvantaged  Business  Utilization  (S-40), 
Department  of  Transportation.  400  7th  Street, 
SW..  Room  9414.  Washington.  DC  20590. 

Proposals  must  be  received  by  DOT/ 
OSDBU  no  later  than  March  24.  2003, 4  p.m. 
e.s.t. 

Applications  submitted  must  contain  the 
following  12  sections  and  be  organized  in  the 


following  order  and  cannot  exceed  35  single- 
sided  pages. 

1.  Table  of  Contents 

•  Identify  all  parts,  sections  and 
attachments  of  the  application. 

2.  Application  Summary 

•  Provide  a  summary  overview  of  the 
following: 

— The  applicant's  proposed  TEAM,  its 

related  activities  including  key  elements  of 
the  plan  of  action/methodology  to  achieve 
project  objectives. 

— The  applicant's  relevant  organizational 
experience  and  capabilities. 

3.  Understanding  of  the  Work 

•  Provide  a  narrative  that  contains  specific 
project  information  as  follows: 

— The  applicant  will  describe  its 

understanding  of  the  TEAM,  program  goals 
and  the  role  of  the  applicant's  proposed 
TEAM  in  advancing  the  applicant's  goals. 

— ^The  applicant  will  describe  specific 
outreach  needs  of  transportation-related 
small  businesses  in  the  area  to  be  served 
and  how  the  TEAM  will  address  the 
identified  needs. 

4.  Approach/Methodology 

•  Describe  the  applicant's  methodology  or 
plan  of  action  for  conducting  the  project  in 
terms  of  the  tasks  to  be  performed. 

•  Describe  the  specific  services  or 
activities  to  be  performed  and  how  these 
services/activities  will  be  implemented. 

•  Describe  iimovative  and/or  creative- 
approaches  to  be  implemented  through  the 
TTIAM  program  to  increase  the  ability  of 
small  businesses  to  access  information  on 
DOT  contracting  opportunities  and  financial 
assistance  programs. 

5.  Linkages 

•  Describe  outreach  activities  and  linkages 
to  be  implemented  to  ensure  that  small  and 
disadvantaged  businesses  participate  in 
TEAM  activities. 

•  Describe  or  indicate  evidence  of  linkages 
or  collaborations  developed  or  to  be 
developed  with  State  DOTs.  DOT  grantees, 
DOT  prime  contractors,  other  Chambers  of 
Commerce  and  trade  associations  and 
technical  assistance  agencies  including  DOT/ 
FHWA  supportive  services  contractors, 
MBDCs  and  SBDCs  and  educational 
institutions  including  HBCUs,  HSIs  and 
TACUs. 

6.  Organizational  Capabilities 

•  Describe  recent,  relevant  and  successful 
experience  in  advocating  and  addressing  the 
needs  of  small  and  disadvantaged  businesses. 

•  Describe  relevant  experience  in  working 
or  collaborating  with  Chambers  of  Commerce 
and  trade  associations,  DOT  grantees.  State 
DOTs.  technical  assistance  agencies 
including  DOT/FHWA  supportive  services 
contractors,  MBDCs,  SBDCs  and  educational 
institutions  including  HBCUs,  HSIs. 

•  Describe  internal  resources  available  to 
use  in  successfully  performing/completing 
the  work. 


7.  Staff  Capabilities 

•  Describe  the  qualifications  and  relevant 
experience,  in  relation  to  project 
requirements,  of  the  key  personnel  to  be  used 
in  the  project. 

8.  Management  Plan 

•  Describe  how  personnel  are  to  be 
organized  in  the  project  and  how  they  will 
be  used  to  accomplish  project  objectives. 
Outline  staff  responsibilities,  accoimtability 
and  a  schedule  for  conducting  project  tasks. 

9.  Budget  Narrative 

•  Outline  proposed  budget/cost 
information  in  detail. 

10.  Assurances  Signature  Form 

•  Complete  the  attached  form  identified  as 
Attachment  1. 

11.  Certification  Signature  Form 

•  Complete  the  attached  form  identified  as 
Attachment  2. 

12.  Standard  Form  424 

•  Request  for  Federal  Assistance.  Complete 
the  attached  Standard  Form  424  identified  as 
Attachment  3. 

Please  be  sure  that  all  forms  have  been 
signed  by  an  authorized  official  who  can 
legally  represent  the  applicant. 

Thank  you  for  submitting  an  application  to 
be  a  participant  in  the  U.S.  Department  of 
Transportation's  Transportation  Equity  Act 
Model  (TEAM)  Program. 

Attachment  1 

Assurances 

All  recipients  of  Federal  funding  are 
required  to  assure  that  the  recipient: 

•  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management,  and 
completion  of  the  project  described  in  this 
application. 

•  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

•  Will  establish  safeguards  to  prohibit 
employees  from  using  their  position  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

•  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

•  Will  comply  with  the  Intergovenunental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  Merit 
System  of  Personnel  Administration  (5  CFR 
900;  subpart  F).  • 

•  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 


but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color,  or  national  origin;  (b)  title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  disability;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (Pub.  L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (Pub.  L.  91-616), 
as  amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290dd-3  and  290ee-3),  as 
amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
title  Vm  of  the  Ciril  Rights  Act  of  1968  (42 
U.S.C.  3601  ef  seq.],  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  National 
and  Conununity  Service  Act  of  1990,  as 
amended;  and  (j)  the  requirements  of  any 
other  nondiscrimination  statute(s)  which 
may  apply  to  the  application. 

•  Will  comply,  or  has  already  complied, 
with  the  requirements  of  titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

•  Will  comply  with  the  pro\4sions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324- 
7328),  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

•  Will  comply,  as  applicable,  with  the 
provisions  of  the  David-Bacon  Act  (40  U.S.C. 
276a  and  276a-77),  the  Copeland  Act  (40 
U.S.C.  276c  and  28  U.S.C.  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327-333),  regarding  labor 
standards  for  Federally  assisted  constructions 
subagreements. 

•  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  section 
201(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234)  which  required  the 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

•  Will  comply  with  enviromnental 
standards  which  may  be  prescribed  pursuant 
to  the  following  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190)  and  Executive  Order 


(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  flood  plains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  state 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.];  (f)  conformity  of  Federal 
actions  to  State  (Clean  Air)  Implementation 
Plans  luder  section  176(c)  of  the  Clean  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.];  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended  (Pub.  L.  93- 
523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973,  as  amended  (Pub.  L.  93-205). 

•  Will  comply  v/ith  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
Related  to  protecting  components  or 
potential  components  of  the  national  wild 
and  scenic  rivers  system. 

•  Will  assist  the  awarding  agency  in 
assuring  compliance  with  section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.]. 

•  Will  comply  with  Pub.  L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

•  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (Pub.  L.  89-544. 
as  amended,  7  U.S.C.  213»Bt  seq.].  Pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. ' 

•  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4301  et   ■ 
seq.].  Which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

•  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  OMB  Circular  A-133.  Audits  of 
Institutions  of  Higher  Learning  and  other 
Non-Profit  Institutions. 

•  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

•  In  addition,  all  recipients  of  Corporation 
assistance  under  this  application  are  required 
to  assure  that  the  recipient: 

•  Will  keep  such  records  and  provide  such 
information  to  the  Corporation  with  respect   ^ 
to  the  program  as  may  be  required  for  fiscal 
audits  and  program  evaluation. 

•  Will  not  use  the  assistance  to  replace 
state  and  local  funding  streams  that  bad  been 
used  to  support  programs  of  the  type  eligible 
to  receive  Corporation  support.  For  any  given 
prograih,  this  condition  will  be  satisfied  if 
the  aggregate  non-Federal  expenditure  for 
that  program  in  the  fiscal  year  that  support    . 
is  to  be  provided  is  not  less  than  the  previous 
fiscal  year. 

•  Will  use  the  assistance  only  for  a 
program  that  does  not  duplicate,  and  is  in 
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addition  to,  an  activity  otherwise  available  in 
the  locality  of  the  program. 

•  Will  comply  with  the  Notice,  Hearing, 
and  Grievance  Procedures  found  in  section 
176  of  the  Act. 

•  Will  comply  with  the  nondisplacement 
rules 'found  in  section  177(b)  of  the  Act. 
SpeciHcally,  an  employer  shall  not  displace 
an  employee  or  position,  including  partial 
displacement  such  as  reduction  hours, 
wages,  or  employment  beneflts,  as  a  result  of 
the  employer  using  an  AmeriCorps 
participant;  a  service  opportunity  shall  not  be 
created  that  will  infringe  on  the  promotional 
opportunity  of  an  employed  individual;  an 
AmeriCorps  participants  shall  not  perform 
any  services  or  duties  or  engage  in  activities 
that  (1)  would  otherwise  be  performed  by  an 
employee  as  part  of  the  employee's  assigned 
duties,  (2)  wi|l  supplant  the  hiring  of 
employed  workers,  (3)  are  services  or  duties 
with  respect  to  which  an  individual  has 
recall  rights  pursuant  to  a  collective 
bargaining;  agreement  or  applicable 
personnel  procedures;  or  (4)  have  been 
performed  by  or  were  assigned  to  any 
presently  employed  worker,  an  employee 
who  recently  resigned  or  was  discharged,  an 
employee  who  is  on  leave  an  employee  who 
is  on  strike  or  is  being  locked  out,  or  an 
employee  who  is  subject  to  a  reduction  in 
force  or  has  recall  rights  subject  to  a 
collective  bargaining  agreement  cy  applicable 
personnel  procedure. 

Assurances — Signature 

By  signing  this  assurances  page,  the 
applicant  certifies  that  it  will  agree  to 
perform  all  actionaand  support  all  intention 
stated  in  the  attached  Assurances. 

Note:  This  form  must  be  signed  and 
included  in  the  application. 

Applicant  Name 

Project  Name 

Name  and  Title  of  Authorized  Representative 


Signature 


Date  ' 
Attachment  2 

Certifications 

Before  completing  certification,  please  read 
Certification  Instructions. 

Certification — Debarment,  Suspension,  and 
Other  Responsibility  Matters.  This 
certification  is  required  by  the  regulations 
implementing  Executive  Order  12549, 
Debarment  and  Suspension,  34  CFR  part  85, 
section  85.510,  Participants'  responsibilities. 
The  regulations  were  published  as  part  VII  of 
the  May  26, 1988,  Federal  Register  (pages 
19160-19211). 

(1)  The  applicant  certifies  to  the  best  of  its 
knowledge  and  belief,  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  of 
agency. 


(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State 
or  local)  tran.saction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  anti-trust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
faUification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property. 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification,  and 

(d)  Have  not  within  a-three-year  period 
preceding  this  application  proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  of  default; 

(2)  Where  the  applicant  is  unable  to  certify 
to  any  of  the  statements  in  this  certification, 
such  applicant  shall  attach  an  explanation  to 
this  application. 

Certification — Drug-Free  Wprkplace.  This 
certification  is  required  by  the  regulations 
implementing  the  Drug-Free  Workplace  Act 
of  1988,  34  CFR  part  85,  subpart  F.  The 
regulations,  published  in  the  January  31, 
1969,  Federal  Register,  require  certification 
by  grantees,  prior  to  award,  that  they  will 
maintain  a  drug-free  workplace.  The 
certification  set  out  below  is  a  material 
representation  of  fact  upon  which  reliance 
will  be  placed  when  the  agency  determines 
to  award  the  grant.  False  certification  or 
violation  of  the  certification  shall  be  grounds 
for  suspension  of  payments,  suspension  or 
termination  of  grants,  or  government-wide 
suspension  or  debarment  [see  34  CFR  part  85, 
section  85.615  and  85.620).  The  grantee 
certifies  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(2)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about — 

(a)  The  dangers  of  drug  abuse  in  the 
workplace, 

(b)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace, 

(c)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (1); 

(4)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (1)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will 

(a)  Abide  by  the  terms  of  the  statement, 
and 

(b)  Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 


occurring  in  the  workplace  no  later  than  five 
days  after  such  conviction; 

(5)  Notifying  the  Corporation  within  ten 
days  after  receiving  notice  under 
subparagraph  (4)(b)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction; 

(6)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (4)(b)  with  respect  to  any 
employee  w^o  is  so  convicted  — 

(a)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination;  or 

(b)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1),  (2),  (3),  (4), 
(5),  and  (6). 

Certification  Instructions 

By  signing  the  Certification  Signature  Page 
on  the  previous  page,  the  applicant  certifies 
that  it  will  agree  to  perform  all  actions  and 
support  all  intentions  stated  in  the 
Certifications. 

Signing  the  Certification  Page     (_ 

1.  Inability  to  Certify.  The  inability  of  a 
person  to  provide  the  certification  required 
below  will  not  necessarily  result  in  denial  of 
a  grant.  The  applicant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification  set  out  below.  The  certification 
or  explanation  will  be  considered  in 
connection  with  the  Corporation 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  applicant 
to  furnish  a  certification  or  an  explanation 
shall  disqualify  such  applicant  for  a  grant. 

2.  Erroneous  Certification.  The  certification 
in  this  clause  is  a  material  representation  of 
fact  upon  which  reliance  was  placed  when 
the  Corporation  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
applicant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
Corporation  may  terminate  this  transaction 
for  cause  or  default. 

3.  Notice  of  Error  in  Certification.  The 
applicant  shall  provide  immediate  written 
notice  to  the  Corporation  to  whom  this 
proposal  is  submitted  if  at  any  time  the 
applicant  learns  that  its  certification  was 
erroneous  when  submitted jDr  has  become 
erroneous  by  reason  of  changes 
circumstances. 

4.  Definitions.  The  terms  "covered 
transaction",  "debarred",  "suspended", 
"ineligible",  "lower  tier  covered 
transaction,"  "participant,"  "person," 
"primary  covered  transaction,"  "principal," 
"proposal,"  and  "voluntarily  excluded,"  as 
used  in  this  clause,  have  the  meanings  set  out 
in  the  Definitions  and  Coverage  sections  of 
the  rules  implementing  Executive  Order 
12549.  An  applicant  shall  be  considered  a 
"prospective  primary  participant  in  a 
covered  transaction"  as  defined  in  the  rules 
implementing  Executive  Order  12549.  You 


Federal  Register / Vol.  68,  No.  43 / Wednesday.  March  5.  2003 /Notices 


10571 


may  contact  the  Corporation  for  assistance  in 
obtaining  a  copy  of  those  regulations. 

5.  Certification  Requirement  for  Subgrant 
Agreements.  The  applicant  agrees  by 
submitting  this  proposal  that,  should  the 
proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower 
tier  covered  transaction  with  a  person  who  is 
debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  frtjm  participation  in 
this  covered  transaction,  unless  authorized 
by  the  Corporation.  ^ 

6.  Certification  Inclusion  in  Subgrant 
Agreement.  The  applicant  further  agrees  by 
submitting  this  proposal  that  it  will  include 
the  clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and 
Voluntary  Exclusion-Lower  Tier  Covered 
Transactions,"  provided  by  the  Corporation, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  Certification  of  Subgrant  Principals.  A 
grantee  may  rely  upon  a  certification  of  a 
prospective  participwit  in  a  lower-tier 
covered  transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  grantee  may  decide  the  method 
and  frequency  by  which  it  determines  the 
eligibility  of  its  principals.  Each  grantee  may, 
but  is  not  required  to,  check  the 
Nonprocurement  List. 

8.  Prudent  Person  Standard.  Nothing 
contained  in  the  foregoing  shall  be  construed 
to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The 
knowledge  and  information  of  a  grantee  is 


not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the 
ordinary  course  of  business  dealings. 

9.  Non-Certification  in  Subffrant 
Agreements.  Ebtcept  for  transactions 
authorized  under  paragraph  6  of  these 
instructions,  if  a  grantee  knowingly  enters 
into  a  lower-tier  covered  transaction  with  a 
person  who  is  suspended,  debarred, 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  transaction,  in  addition 
to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 
Certification — Lobbying  Activities 

As  required  by  section  1352,  title  31  of  the 
U.S.  Code,  the  applicant  certifies  that: 

A.  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  of  Congress  in 
connection  with  the  awarding' of  any  Federal 
contract,  the  making  of  any  Federal  loan,  the 
entering  into  of  any  cooperative  agreement, 
or  modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement; 

B.  If  any  funds  other  than  Federal   ' 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  of 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
coimection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 


Standard  Form-LLL,  "Disclosure  Form  to  , 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

C.  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subcontracts  at 
all  tiers  (including  subcontracts,  subgrants, 
and  contracts  under  grants,  loans  and 
cooperative  agreements),  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 
Certification — Signature 

Before  You  Start.  Before  completing 
certification,  please  read  Certification 
Instructions. 

Note:  This  form  must  be  signed  and 
included  in  the  application. 

Signature.  By  signing  this  Certification 
page,  the  applicant  certifies  that  it  will  agree 
to  perform  all  actions  and  support  all 
intentions  stated  in  the  Certifications  set      ^ 
forth  above.  The  three  Certifications  are: 

•  Certification:  Debarment,  Suspension,  and 
Other  Responsibilify  Matters 

•  Certification:  Drug-Free  Workplace 

•  Certification:  Lobbying  Activities 


Applicant  Name 


Project  Name    ' 


Name  and  Title  of  Authorized  Representative 


Signature 


Date 

BRUNG  CODE  4910-62-^ 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


ATTACHMENT  3 

OMB  Apptoval  No.  0346-0043 


2.  DATE  SUBMITTEO 


Applicani  klantirMr 


1.  TYPE  OF  SUBMISSION: 

/topMclioo 

\]  Constructian 

r~l  Woi>-Con»trMCtlon 


3.  DATE  RECEIVED  BY  STATE 


Stat*  AppHcaHon  (bontilwr 


Pr*apci<icalion 
[~1  Construction 
P  Won-Con»tnjctlo« 


4.  DATE  RECEIVED  BY  FEDERAL  AQCNCY 


Fadsnl  htentiflcr 


.  APPLICANT  INFORMATION 


Legal  Name 


Orgarnzalional  Unit: 


Addrees  (give  city,  county.  Stare,  a/id  zv  code): 


Name  and  letauhona  numtoaf  of  person  to  be  contacted  on  niatteis  tnvolv«<^ 
this  application  (give  area  code) 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 

m-i  I  I  I  ITT 


7.  TYPE  OF  AI>PUCANT:  (eiHer  appropnmie  letter  «i  box) 


G 


S.  TYPE  OF  APPLICATION: 

D  Naw         Q  Continuation  O  Ravlalon 

II  Revision,  enter  appropnate  letter(s)  in  t>ox(es)  I      I     I      I 

A.  Increase  Awant         B.  Decrease  Award       C.  Incraasa  Ouralian 
O.  Decrease  Duration     Otneri'spec/iy; 


A.  Sute  H.  Independent  School  Dist. 

B.  County  I.  Slata  Controlad  Inslituilon  of  Higher  Lt 

C.  Municipal  J.  Private  University 
D  Townsiiip  K.  IrMHan  Tnt>a 

E.  iniersute  L  Individual  . 

F.  Inlannunicipal  M.  Profll  Orgarfization 

Q  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


ia  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


an-m 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  rCAWs,  CourMes.  States,  etc.): 


13.  PROPOSED  PROJECT 


SUrt  Date 


ErxtatgOale 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


I.  Program  Income 


g.  TOTAL 


b.  Protect 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12:i72  PROCESS? 

a.  YES.  THIf  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATI; 


b.  No     D  PPOQRAM  IS  NOT  COVERED  BY  E.  0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FO'^  REVIEW 


17.  IS  TME  APFUCANT  OEUNOUENT  ON  ANY  FEDERAL  DEBT? 
Q  Vas    If  'Vm,>  attach  an  axplanalion.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT.  TME 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSORANCES-IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  ol  Authorized  Representative 


d.  Signature  of  Autt>onzed  Representative 


b.  Title 


Previous  EdHion  Usable 
Authorized  lor  Local  Reproduction 


c.  Telephone  Numl>ar 


e.  Date  Signed 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A- 102 
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INSTRUCTIONS  FOR  THE  SF-424 


PtjDttc  reporting  burden  tor  this  coBection  ot  intonnation  is  BsMnwited  to  avwaga  45  minutes  per  fMponse.  irtciuang  Bme  tar  '•^'|**«<g 
inatnjdions,  searching  existing  data  sources,  gathwing  and  maintaining  the  data  needed,  and  completing  and  twimm^  the  colle^  ol 
InttKrnation.  Send  oornments  regardfcig  the  Ijurden  eetlrnale  Of  any  other  aspect  ot  this  colecdon  of  inform^ 

reducing  this  burden,  to  the  Office  ot  Management  and  Budget,  Papemwk  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  rr  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  


TWs  is  a  staiidaid  form  used  »»y  applicants  as  a  requiiBd  facesheet  for  preappBcations  and  applicaljons  sv^^ 
wiR  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  revie»»  and  comment  pfoceAire  in 
response  to  Executive  Order  12372  and  have  selected  the  pni|#m  to  be  included  in  their  process,  have  been  given  an  opportunity  to  reviwiv 
the  applicant's  sutNnisslon. 


Item: 

1.         Self-explanatory. 


Enliy: 


2.  Date  appKcation  submlHad  to  Federri  agency  <or  State  if 
applicable)  and  ^iplicanrs  control  number  (if  appiicabie). 

3.  Stats  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  reviss  an  existing  award, 
enter  present  Federal  iilentifier  number.  If  lor  a  new  proiect, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  wilt  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  vpA  name  arxl  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  applKation. 

6.  Enter  Employer  Wentlfication  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  ttw  space  provided. 

8.  Chedt  appropriate  box  and  enter  appropriate  tetter(s)  in  this 
spac8(s)  provided: 


Rem:  Entry: 

12.  List  only  the  largest  political  entitiM  affected  (e.g..  State, 
counties,  cities). 

t-  - 

13.  Setf-explartatary. 

14.  List  the  applicant's  Congressional  District  and  any 
C»strict(s)  aftected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contrlMad  during  the  first 
funding/budget  period  by  each  contrtbulor.  Value  of  in- 
land contributions  should  be  indudad  on  apprapdala 
.lines  as  appiicabie.  H  the  actton  w«  rasuB  in  a  dolar 
char^  to  an  exisling  iaward.  indteato  £Qtr  ttw  amount 
of  the  change.  For  decreases,  enctoee  ttw  amounts  in 
parentheses.  If  both  basic  and  supptamental  amounts 
are  included,  show  brwakdown  on  an  attached  sheaL 
For  multiple  program  funding,  use  totals  and  show 
ttreakdown  using  same  categories  as  item  15. 

IS.   '    Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  ttie  application  is  subject  to  the 
State  intergovernmental  review  process. 


10. 


11. 


-  'New*  means  a  new  assistance  award. 

-  'Continuation*  means  an  extension  for  an  addftioncd 
funding/budget  penod  for  a  project  with  a  projected 
comfdetion  date. 

-  'Reviskjn"  means  any  change  in  the  Federal 
Government's  financial  obligatwn  or  contingent 
liability  from  an  existing  obligaliort. 

Name  of  Federal  agency  from  twhich  assistance  is  being 
requested  with  this  application. 

Use  ttte  Catalog  of  Federal  Domestic  Assistance  number  and 
title  o<  the  program  under  which  assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explar^atkm  on  a 
separate  sheet.  If  appropriate  (e.g.,  constmction  or  real 
property  projects),  attach  a  map  showing  project  tocation.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  ol  this  project. 


17.        This  question  appies  to  the  appllcani  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categones  of  debt  inchxie  delinquent  audit 
disallowanoes,  loans  and  taxes. 


18.        To  be  signed  by  the  autttorized  representative  of  the 
applicant.  A  copy  of  ttie  governing  body's 
authorization  tor  you  to  sign  this  appHcatkm  as  official 
representative  must  be  on  file  in  ttie  applicant's  offk». 
(Certain  Federal  agencies  may  require  that  ItMS 
authorization  be  submitted  as  part  of  the  applicalion) 


SF-424  (Rev.  7-97)  Back 
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(FR  Doc.  03-5138  Filed  3-4-03;  8:45  am) 

BILUNG  CODE  4910-62-C 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANiyM»-1 11-12] 

ATC  Transponder  Operation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on 
guidance  for  an  acceptable  means  of 
showing  compliance  with  the  proposed 
requirements  of  14  CFR  121.346,  ATC 
Transponder  Operation. 
OAtES:  Send  your  comments  on  or 
before  April  4,  2002. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Schroer.  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airplane  and  Flightcrew  Interface 
Branch,  ANM-111. 1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056; 
telephone  (425)  227-1154;  fax  (425) 
227-1320;  e-mail: 
kenneth.schroer^faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http:www.faa.gov/certification/aircraft/ 
anminfo/devpaper.cfm.  If  you  do  not 
have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-111- 
12." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 


We  will  consider  all  commimications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
conmients  received. 

Background 

The  policy  memorandum  provides  a 
summary  of  policy  that  should  be 
applied  when  certificating  the 
transponder  installations  pursuant  to 
the  proposed  rule.  Aircraft  Certification 
Offices  (ACO)  should  apply  the  policy 
summarized  in  the  memorandum  to 
such  new  and  amended  type  certificate 
(TC)  and  supplemented  type  certificate 
(STC)  certification  programs.  The  memo 
ensures  a  standardized  approach  in 
certification  independent  of  ACO  or 
Designated  Alteration  Station  (DAS) 
geographical  location. 

Issued  in  Renton,  Washington,  on  February 
25,  2003. 
Mike  Kaszycki, 

Acting  Manager,  Transport  Airplane  Director, 
Aircraft  Certification  Service. 
(FR  Doc.  03-5131  Filed  3-4-03:  8:45  am) 

BILUNO  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP02-010 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Transportation. 

ACTION:  Denial  of  petition  for  a  defect 

recall. 

summary:  This  notice  sets  forth  the 
reasons  for  the  dan!^  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
initiate  an  investigation  of  model  year 
(MY)  2000  and  2001  Suzuki  GSX-R750 
motorcycles  to  address  an  alleged 
safety-related  defect.  The  petition  is 
identified  as  DP02-010. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leo  Yon,  Office  of  Defects  Investigation 
(ODI),  NHTSA,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Telephone: 
(202)  366-7028. 

SUPPLEMENTARY  INFORMATION:  Mr.  Scott 
M.  Shannon  of  Clearwater,  Florida, 
submitted  a  petition  to  NHTSA  dated 
October  8,  2002.  requesting  that  NHTSA 
open  a  defect  investigation  on  MY  2000 
and  2001  Suzuki  GSX-R750 
motorcycles  (the  subject  R  models).  The 
petition  alleges  that  the  motorcycles'  6- 
speed  manual  transmission  contains  a 
safety-related  defect,  which  causes  the 


vehicle  to  slip  or  shudder  while  under 
load  in  second  gear. 

The  four  cylinder  750cc  Suzuki  GS 
series  motorcycles,  for  the  years  in 
question,  were  sold  as  two  designated 
models:  GSX-750  and  GSX-R750. 
Approximately  three  times  as  many 
subject  R  models  were  sold  in  the  U.S. 
as  compared  to  the  base  model.  Prior  to 
MY  2000,  the  two  models  shared  the 
same  transmission  components.  For  MY " 
2000,  the  R  model  received  several 
design  changes  to  enhance  the 
motorcycle's  performance.  These 
changes  include,  but  are  not  limited  to, 
a  revised  overall  final  drive  ratio 
through  the  use  of  a  new  transmission 
gear  set.  Other  transmission 
modifications  were  also  introduced  in 
an  effort  to  improve  the  motorcycle's 
perceived  shift  quality  and  feel. 

To  evaluate  the  petition,  an 
information  request  was  sent  to  the 
manufacturer,  American  Suzuki  Motor 
Corporation  (Suzuki),  in  November 
2002.  In  its  response,  Suzuki  submitted 
data  for  both  models  for  MYs  1999 
through  2001.  The  total  population  of 
the  subject  R  models  is  11,551 
motorcycles.  Following  the  introduction 
of  the  MY  2000  R  model,  Suzuki 
received  a  significant  increase  in  the 
number  of  consumer  complaints  relating 
to  the  motorcycle's  transmission.  Suzuki 
reported  that  it  received  248  consumer 
complaints  about  the  subject  R  models 
where  the  key  words  "second  gear"  or 
"shifting"  were  found  in  the  description 
field.  This  compares  to  7  similarly- 
derived  consumer  complaints  for  both 
MY  1999  models.  A  corresponding 
increase  occurred  in  warranty-related 
claims.  Suzuki  reported  that,  according 
to  claims  submitted  by  dealers  on 
transmission  parts,  there  were  439 
claims  attributed  to  the  subject  R 
models.  This  compares  to  7  for  both  MY 
1999  models.  Field  reports  and  calls  by 
dealers  to  Suzuki's  technical  hotline  for 
advice  on  this  topic  accounted  for  492 
contacts  for  the  subject  R  models, 
compared  to  10  for  both  MY  1999 
models. 

Suzuki  reported  only  one  claim  of  an 
injury  that  may  have  been  caused  by 
this  condition  in  the  subject  R  models. 
Five  Suzuki  technical  hotline  reports 
allege  a  crash  that  may,  or  may  not, 
relate  to  the  alleged  defect.  Suziiki 
stated  that  there  is  insufficient 
information  concerning  these  alleged 
incidents  to  allow  it  to  assess  these 
reported  incidents.  Suzuki  has  no 
lawsuits  or  subrogation  claims 
pertaining  to  the  alleged  defect 
regarding  the  MY  2000-2001  R  model 
motorcycles. 

NHTSA  has  received  30 
"transmission"  complaints  involving 


the  MY  2000  R  models,  with  one  injury 
allegation  and  one  crash  allegation. 
To  address  consumjer  complaints 
about  this  condition,  Suzuki  redesigned 
the  second  driven  gear  for  the  R  model, 
hi  November  2000,  a  newly-developed 
second  driven  gear  was  introduced  as  a 
running  change  to  the  MY  2001  R  model 
and  released  as  the  recommended 
service  part  for  all  subject  motorcycles. 
A  technical  training  video  was  released 
to  Suzuki  dealers  to  help  their 
mechanics  diagnose  the  symptoms 
before  disassembling  the  transmission. 
A  copy  of  this  tape  was  supplied  with 
Suzuki's  reply  to  ODI's  information 
request. 

Suzuki's  Quality  Assurance  group 
examined  several  warranty  return  parts 
for  mechanical  integrity,  noting  that 
several  displayed  signs  of  abuse 
consistent  with  "incomplete  or  abusive 
shifting  practices."  Suzuki  alleged  that 
these  practices  will  produce  high 
impact  shock  loads  between  the  gears' 
engagement  surfaces,  leading  to 
localized  deformation.  Eventually,  the 
deformation  helps  to  create  a  force 
between  the  two  gears,  in  this  case 
second  and  sixth,  pushing  them  apart.  If 
the  magnitude  of  the  separating  force 
between  the  gears  exceeds  the  force 
generated  by  the  shifting  mechanism  to 
hold  them  together,  the  two 
momentarily  disconnect,  and  then  are 
forced  back  together  by  the  shifting 
mechanism.  This  momentary 
disconnect-reconnect  as  the  motorcycle 
is  accelerated  gives  the  operator  a 
slipping  or  popping  sensation  as  the 
transmission  delivers  torque  to  the  rear 
wheel.  Under  rapid  acceleration,  the 
operator  can  experience  a  quick, 
hesitation-like  feeUng  when  second  gear 
momentarily  disengages,  accompanied 
by  a  change  in  the  pitch  of  the  sound 
generated  by  the  engine.  Left 
imattended,  the  slippage  can  increase  in 
frequency  and  duration. 

To  reproduce  and  demonstrate  the 
failure  consequences  to  ODI,  Suzuki 
prepared  one  subject  motorcycle  with 
parts  intended  to  represent  worst-case 
conditions  on  the  engagement  surfaces 
of  the  second  gear.  Additional 
instrumentation  was  installed  on  the 
shifting  mechanism  to  record  the 
resultant  forces  and  the  momentary 
disconnect  of  the  second  gear.  Normal 
operation  of  the  motorcycle, 
accelerating  through  a  series  of  turns 
and  straight  roadways,  was  digitally 
taped  (video)  to  allow  analysis  of  the 
condition  and  its  consequences,  both 
from  an  observer's  perspective  and  that 
of  the  operator.  Review  of  the  video 
clips  did  not  identify  an  increased  risk 
to  safety  or  a  loss  of  vehicle  control. 


Based  on  this  analysis,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  a  safety- 
related  defect  in  the  subject  vehicles  at 
the  conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  your  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority,  at  CFR  1.50  and  501.8 

Issued  on:  February  26,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement.  ' 
[FR  Doc.  03-5137  Filed  3-4-03;  8:45  am) 
BILUNG  COOE  4910-S»-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sut>-No.  400X)] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Abandonment 
Exemption— in  Franklin  and  Webster 
Counties,  NE 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  part 
1152  Subpart  F — Exempt 
Abandonments  to  abandon  a  19.8-mile 
line  of  railroad  between  milepost  216.95 
near  Franklin,  NE,  and  milepost  197.15 
near  Red  Cloud,  NE,  in  Franklin  and 
Webster  Coimties,  NE.  The  line     . 
traverses  United  States  Postal  Service 
Zip  Codes  68972,  68939,  68952  and 

68970. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the. 
Siu-face  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR.l  105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co^- 
Abandonment— Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d)     , 
must  be  filed.  Provided  no  formal    ^ 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  4,  2003.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues, 1  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  March  14.  2003.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  March  25,  2004.  with: 
Surface  Transportation  Board,  1925  K 
Street  NW. ,  Washington,  DC  20423-    ' 

0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Michael  Smith,  Freeborn 
&  Peters,  311  S.  Wacker  Dr.,  Suite  3000, 
Chicago.  IL  60606-6677. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  SEA 
will  issue  an  environmental  assessment 
(EA)  by  March  10.  2003.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1552.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-83391.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
pubhc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consununation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  Ime.  If 
cpnsimmiation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 


•  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption  s  effective  date.  See  Exemption  of  Out- 
of-Service  Bail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CTR 
1002.2(f)(25). 
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consummation  by  March  5,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  February  26,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-5002  Filed  3-4-03;  8:45  am) 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  03-101 

Recordation  of  Trade  Name: 
"Revolutionary  Products,  Inc" 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  hnal  action. 

summary:  This  document  provides 
notice  that  "Revolutionary  Products, 
Inc."  is  recorded  by  Customs  as  the 
trade  name  for  Revolutionary  Products, 
Inc.,  a  California  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  12910  Culver  Boulevard, 
Suite  G,  Los  Angeles,  California  90066. 
This  application  for  trade  name 
recordation  was  properly  submitted  to 
Customs  and  published  in  the  Federal 
Register.  As  no  public  comments  in 
opposition  to  the  recordation  of  this 
trade  name  were  received  by  Customs 
within  the  60-day  comment  period,  the 
trade  name  is  duly  recorded  with 
Customs  and  will  remain  in  force  as 
long  as  this  trade  name  is  used  by  this 
corporation,  unless  other  action  is 
required. 

EFFECTIVE  DATE:  February  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Savoy,  Intellectual  Property 
Rights  Branch,  Office  of  Regulations  & 
Rulings,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  (Mint 
Annex)  Washington,  DC  20229;  (202) 
572-8710. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Trade  names  adopted  by  business 
entities  may  be  recorded  with  Customs 
to  afford  the  particular  business  entity 
with  increased  commercial  protection. 
Customs  procedure  for  recording  trade 
names  is  provided  at  §  133.12  of  the 
Customs  Regulations  (19  CFR  133.12) 
pursuant  to  section  42  of  the  Act  of  July 
5, 1946.  as  amended  (15  U.S.C.  1124). 


Pursuant  to  this  regulatory  provision, 
Revolutionary  Products,  Inc.,  a 
California  corporation  organized  under 
the  laws  of  the  State  of  California, 
located  at  12910  Culver  Boulevard, 
Suite  G,  Los  Angeles,  California  90066. 
applied  to  Customs  for  protection  of  its 
trade  name  "Revolutionary  Products, 
Inc.". 

On  Wednesday,  December  18,  2002,  a 
notice  of  application  for  the  recordation 
of  the  trade  name  "Revolutionary 
Products,  Inc."  was  published  in  the 
Federal  Register  (67  FR  247).  The  notice 
advised  that  before  final  action  was 
taken  on  the  application,  consideration 
would  be  give  to  any  relevant  data, 
views,  or  argimients  submitted  in 
writing  by  any  person  in  opposition  to 
the  recordation  of  this  trade  name  and 
received  not  later  than  February  24. 
2003.  The  comment  period  closed 
February  24,  2003.  No  comments  were 
received  during  the  comment  period. 
Accordingly,  as  provided  by  §  133.12  of 
the  Customs  Regulations, 
"Revolutionary  Products,  Inc."  is 
recorded  with  Customs  as  the  trade 
name  of  Revolutionary  Products,  Inc., 
and  will  remain  in  force  as  long  as  this 
trade  name  is  used  by  this  corporation, 
unless  other  action  is  required. 

The  application  states  applicant 
manufactures,  advertises,  distributes 
and  sells  an  electrically  driven  rotating 
mechanical  hairbrush  in  packaging  and 
boxes  labeled  with  the  Revo  Styler 
trademark  and  Revolutionary  Products, 
Inc.  trade  name.  Additionally,  the  trade 
name  appears  on  a  label  affixed  to  the 
handle  of  the  Revo  Styler  hairbrush,  and 
is  molded  into  the  plastic  of  the 
electrical  power  plug. 

The  merchandise  is  manufactured  in 
China  and  Hong  Kong. 

Dated:  February  27,  2003. 
George  Frederick  McCray, 

Chief,  Intellectual  Property  Rights  Branch. 
[FR  Doc.  03-5118  Filed  3-4-03;  8:45  am] 
BILLIflG  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Service 

pNTL-48&-«9] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  INTL-485-89  (TD  8400). 
Taxation  of  Gain  or  Loss  from  Certain 
Nonfunctional  Currency  Transactions 
(Section  988  Transactions)  (Sections 
1.988-0  through  1.988-5). 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Intemai  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
(AlIan.M.Hopkins@irs.gov),  Intemai 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Taxation  of  Gain  or  Loss  from  Certain 
Nonfunctional  Currency  Transactions 
(Section  988  Transactions). 

OMB  Number:  1545-1131. 

Regulation  Project  Numl)er:  INTL- 
485-89. 

Abstract:  Internal  Revenue  Code 
sections  988(c)(1)(D)  and  (E)  allow 
taxpayers  to  make  elections  concerning 
the  taxation  of  exchange  gain  or  loss  on 
certain  foreign  currency  denominated 
transactions.  In  addition.  Code  sections 
988(a)(1)(B)  and  988(d)  require 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  or  which 
are  hedges  of  other  transactions.  This 
regulation  provides  guidance  on  making 
the  elections  and  complying  with  the 
identification  rules. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5:000. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.333. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemai 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shaU  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ^^ays  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  25.  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5174  Filed  3-4-03;  8:45  am] 
BHJJNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Service 

[PS-92-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Intemai  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regiUation,  PS-92-90  (TD 
8395),  Special  Valuation  Rules  (Sections 


25.2701-2.  25.2701-4.  and  301.6501(c)- 
1). 

DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  v\rritten  comments 
to  Glenn  Kirkland.  Intemai  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  intemet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 
Title:  Special  Valuation  Rules. 
OMB  Number.  1545-1241. 
Regulation  Project  Number:  PS-92- 
90. 

Abstract:  Section  2701  of  the  Intemai 
Revenue  Code  allows  various  elections 
by  family  members  who  make  gifts  of 
common  stock  or  partnership  interests 
and  retain  senior  interests  in  the  same 
entity.  This  regulation  provides 
guidance  on  how  taxpayers  make  these 
elections,  what  information  is  required, 
and  how  the  transfer  is.  to  be  disclosed 
on  the  gift  tax  return  (Form  709). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  496  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  ^ency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemai 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  hy  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  25,  2003. 
Glenn  Kirldand, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  03-5175  Filed  3-4-03;  8:45  am] 
8HJJNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8264 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8264. 
Application  for  Registration  of  a  Tax 
Shelter. 

DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  vvritten  comments 
to  Glenn  P.  Kirkland,  Intemai  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  intemet 
(CAROL.A.SAVAGE@irs.gov.),  Intemai 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPt^MENTARY  INFORMATION: 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 
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OMB  Number:  1545-0865. 

Form  Numbers:  8264. 

Abstract:  Under  section  6111  of  the 
Internal  Revenue  Code,  organizers  of 
certain  tax  shelters  are  required  to 
register  them  with  the  IRS.  Organizers 
filing  a  properly  completed  Form  8264 
will  receive  a  tax  shelter  registration 
number  from  the  IRS.  They  must  furnish 
the  tax  shelter  registration  number  to 
investors  in  the  tax  shelter,  who  must 
provide  the  number  to  the  IRS  when 
they  report  any  income  or  claim  a 
deduction,  loss,  credit,  or  other  tax 
benefit  derived  from  the  tax  shelter  on 
their  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Time  Per  Respondent:  41 
hours,  5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  14.382. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
uijess  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  27,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer 
(FR  Doc.  03-5176  Filed  3-4-03;  8:45  ami 
8ILUNG  CODE  4830-01-P  ' 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  5213 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  5213, 
Election  To  Postpone  Determination  as 
To  Whether  the  Presumption  Applies 
That  an  Activity  Is  Engaged  in  for  Profit. 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  or  through  the  internet 
[CAROL.A.SA  VAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  To  Postpone 
Determination  as  To  Whether  the 
Presumption  Applies  That  an  Activity  Is 
Engaged  in  for  Profit. 

OMB  Number:  1545-0195. 

Form  Number.  5213. 

Abs/ract;  Section  183  of  the*ntemal 
Revenue  Code  allows  taxpayers  to  elect 
to  postpone  a  determination  as  to 
whether  an  activity  is  entered  into  for 
proflt  or  is  in  the  nature  of  a 
nondeductible  hobby.  The  election  is 
made  on  Form  5213  and  allows 
taxpayers  5  years  (7  years  for  breeding, 
training,  showing,  or  racing  horses)  to 
show  a  profit  from  an  activity. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
10,730. 

Estimated  Time  Per  Respondent:  47 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,370. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  iii  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  iricluding  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  27.  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  DoQ.  03-5177  Filed  3-4-03;  8:45  am) 

BtLUNG  COOC  4830-01-P 


DEPARTIMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[INTL-21-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 

reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  sm  existing 
temporary  and  final  regulation,  INTL- 
21-91  (TD  8656).  Section  6662— 
Imposition  of  the  Accuracy-Related 
Penalty  (§1.6662-6). 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov) ,  Internal 
Revenue  Service,  room  6411, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Section  6662 — Imposition  of  the 
Accuracy -Related  Penalty. 

OMB  Number:  1545-1426. 

Regulation  Project  Number:  INTL-21- 
91. 

Abstract:  These  regulations  provide 
guidance  on  the  accuracy-related 
penalty  imposed  on  imderpayments  of 
tax  caused  by  substantial  and  gross 
valuation  misstatements  as  defined  in 
Internal  Revenue  Code  sections  6662(e) 
and  6662(h).  Under  section  1.6662-6(d) 
of  the  regulations,  an  amoimt  is 
excluded  from  the  penalty  if  certain 
requirements  are  met  and  a  taxpayer 
maintains  documentation  of  how  a 
transfer  price  was  determined  for  a 
transaction  subject  to  Code  section  482. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cuirentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  8 
hours,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  20,125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
nnless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuTis  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 

•  or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  February  25,  2003. 
Glenn  Kirldand, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5178  Filed  3-4-03:  8:45  am] 
BILUNG  CODE  4830-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-30-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  CO-30-92  (TD  8560), 


Consolidated  Returns — Stock  Basis  and 
Excess  Loss  Accounts,  Earnings  and 
Profits,  Absorption  of  Deductions  and 
Losses.  Joining  and  Leaving 
Consolidated  Groups,  Worthless  Stock 
Loss,  Nonapplicability  of  Section  357(c), 
(§§1.1502-31,  1.1502-32,  1.1502-33, 
1.1502-76). 

DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
(AllanM.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Consolidated  Returns — Stock 
Basis  and  Excess  Loss  Accounts, 
Earnings  and  Profits,  Absorption  of 
Deductions  and  Losses,  Joining  and 
Leaving  Consolidated  Groups, 
Worthless  Stock  Loss,  Nonapplicability 
of  Section  357(c). 

OMB  Number:  1545-1344. 

Regulation  Project  Number:  CO-30- 
92. 

Abstract:  These  regulations  amend  the 
consolidated  return  investment 
adjustment  system,  including  the  rules 
for  earnings  and  profits  and  excess  loss  . 
accounts.  In  addition,  the  regulations 
provide  special  ndes  for  allocating 
consolidated  income  tax  liability  among 
members  and  modify  the  method  for 
allocating  income  when  a  corporation 
enters  or  leaves  a  consolidated  group. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
prorit  organizations. 

Estimated  Number  of  Respondents: 
52,049. 

Estimated  Time  Per  Respondent:  22 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  18,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to'a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
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in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 

'  information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  25,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-5179  Filed  3^1-03;  8:45  ami 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[CO-62-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treastiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
■burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  CO-62-89  (TD  8407),  Final 
Regulations  Under  Section  382  of  the 
Internal  Revenue  Code  of  1986; 
Limitations  on  Corporate  Net  Operating 
Loss  Carryforwards  (Section  1.382-3). 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
[AHanM.HopkJns@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPtEMENTARY  INFORMATKm: 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

OMB  Number:  1545-1260. 

Regulation  Project  Number:  CO-62- 
89  (Final). 

Abstract:  Internal  Revenue  Code 
section  382(1)(5)  provides  relief  from  the 
application  of  the  section  382  limitation 
for  bankruptcy  reorganizations  in  which 
the  pre-change  shareholders  and 
qualified  creditors  maintain  a 
substantial  continuing  interest  in  the 
loss  corporation.  These  regulations 
concern  the  election  a  taxpayer  may 
make  to  treat  as  the  change  date  the 
effective  date  of  a  plan  of  reorganization 
in  a  title  1 1  or  similar  case  rather  than 
the  confirmation  date  of  a  plan. 

Current  Actiohs:  There  is  no,  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents:  10 
hours. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  aiiy  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clariti^  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  25,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-5180  Filed  3-4-03;  8:45  am] 

BILLING  CODE  4a3(Mn-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  7004 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
7004,  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
lAllan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  Room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPt-EMENTARY  INFORMATION: 
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Title:  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Retiim. 

OMB  Number:  1545-0233. 

Form  Number:  7004. 

Abstract:  Form  7004  is  used  by 
corporations  and  certain  nonprofit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  returns.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not  to 
impose  a  late  filing  penalty  in  error  and 
also  to  insure  that  the  proper  amount-of 
tax  was  computed  and  deposited. 

Current  Actions:  There  are  three  code 
reference  additions,  and  one  reference 
deletion  for  Form  7004. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,097,748. 

Estimated  Time  Per  Respondent:  10 
hi.,  13  min. 

Estimated  Total  Aimual  Burden 
Hours:  11,048,280. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  reqiured  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  tiie  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  24,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5181  Filed  3-4-03;  8:45  ami 
BKIMQ  CODE  4830-01-? 

DEPARTMENT  OF  THE  TREASURY 

bitemal  R«v«nu6  Service 

Proposed  Collection;  Comment 
Request  for  Form  8281 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8281, 
Information  Retvim  for  Publicly  Offered 
Original  Issue  Discount  Instnunents. 
DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  50224. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
lAllan.M.Hapkins@irs.gov),  Internal 
RevenueService,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPt-EMENTARY  INFORMATION:  Title: 
Information  Return  for  Publicly  Offered 
Original  Issue  Discount  Instruments. 

OAffl  Number;  1545-0887. 

Form  Number:  8281. 

Abstract:  Internal  Revenue  Code 
section  1275(c)(2)  requires  the 
furnishing  of  certain  information  to  the 
IRS  by  issuers  of  publicly  offered  debt 
instruments  having  original  issue 
discount.  Regulations  section  1.1275-3 
prescribes  that  Form  8281  shall  be  used 
for  this  purpose.  The  information  on 
Form  8281  is  used  to  update  Publication 
1212,  List  of  Original  Issue  Discount 
Instruments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses:  500. 

Estimated  Time  Per  Response:  6  hr.,  7 
min. 

Estimated  Total  Aimual  Burden 
Hours:  3,060. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Convnents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  bex;oIlecte<i;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  25,  2003. 
Glenn  Kirldand, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5184  Filed  3-4-03;  8:45  am] 

BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

Open  Meeting  of  the  Area  7  Taxpayer 
Advocacy  Panel  (Including  the  State  of 
California) 

action:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
7  Taxpayer  Advocacy  Panel  will  be 
conducted  in  Fresno,  California. 
DATES:  The  meeting  will  be  held  Friday, 
March  7,  2003,  and  Saturday,  March  8, 
2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mary  O'Brien  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  March  7.  2003,  from  1  p.m.  p.s.t. 
to  4:30  p.m.  p.s.t.  at  the  Courtyard  By 
Marriott  located  at  1551  N  Peach  Ave, 
Fresno,  California  and  Saturday,  March 
8,  2003,  from  11  a.m.  p.s.t.  to  2  p.m. 
p.s.t.  at  the  Mosqueda  Community 
Center  located  at  4670  E.  Butler,  Fresno, 
California.  The  public  is  invited  to  make 
oral  comments  on  Saturday  March  8, 
2003.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  to  Mary 
O'Brien.  TAP  Office,  915  2nd  Avenue, 
MS  W-406.  Seattle.  WA  98174.  Due  to 
limited  space,  notification  of  intent  to 
participate  must  be  made  with  Mary 
O'Brien.  Ms  O'Brien  can  be  reached  at 
1_88&-912-1227  or  206-220-6096. 

The  agenda  will  include  the 
following:  various  IRS  issues. 


Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  24,  2003. 
Deryle  |.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-5170  Filed  2-28-03:  3:17  pm) 

BILLINO  CODE  W30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Professional  Certification  and 
Licensure  Advisory  Committee;  Notice 
of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92—463 
(Federal  Advisory  Committee  Act)  that 
the  Professional  Certification  and 
Licensure  Advisory  Committee  has 
scheduled  a  meeting  on  Wednesday, 
March  19,  2003,  at  the  Department  of 
Veterans  Affairs.  Veterans  Benefits 
Administration  Education  Conference 
Room  601V.  1800  G  Street.  NW., 
Washington.  DC.  from  8:30  a.m.  to  4 
p.m.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
review  the  requirements  of 
organizations  or  entities  offering 


licensing  and  certification  tests  to 
individuals  for  which  payment  for  such 
tests  may  be  made  under  chapters  30, 
32.  34.  or  35  of  Title  38.  U.S.C. 

The  meeting  will  begin  with  opening 
remarks  and  an  overview  by  Ms.  Sandra 
Winbome,  Committee  Chair.  Diuing  the 
morning  session,  the  Committee  will 
hear  reports  on  VA  outreach  activities 
and  progress  on  implementing  an 
improved  Licensing  and  Certification 
Approval  System  (LACAS).  The 
afternoon  session  will  include 
discussion  on  any  old  or  new  business. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  should  contact  Mr. 
Giles  Larrabee  or  Mr.  Michael  Yunker  at 
(202)  273-7187.  Interested  persons  may 
attend,  appear  before,  or  file  statements 
with  the  Committee.  Statements,  if  in 
written  form,  may  be  filed  before  the 
meeting  o?  within  10  days  after  the  • 
meeting.  Oral  statements  will  be  heard 
at  2  p.m. 

Dated:  February  26,  2003. 

By  Direction  of  the  Secretary 
E.  Philip  Riggin, 
Committee  Management  Officer. 
|FR  Doc.  03-5089  Filed  3-4-03;  8:45  am] 
BNJJNQ  COOE  •330-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  ar^ 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange  (CME): 
Proposed  Amendments  to  the  Weight 
Specifications,  Speculative  Position 
Limits,  Delivery  Locations,  and 
Delivery  Procedures  for  the  Live  Cattle 
Futures  Contract 

Correction  ' 

In  notice  document  03-1534 
beginning  on  page  3231  in  the  issue  of 
Thursday,  January  23,  2003,  make  the 
following  corrections: 

1.  On  page  3232,  in  the  first  column, 
in  the  fifth  paragraph,  in  the  seventh 
line.  "$0.15"  should  read,  "$.015". 

2.  On  page  3232,  in  the  second 
coliunn,  under  the  Background  heading. 


in  the  sixth  line,  "an"  should  read, 
"no". 

[FR  Doc.  C3-1534  Filed  3-4-03;  8:45  am] 
BILLING  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NMI-44-AD;  Amendment 
39-13006;  AD  2002-26-18] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,-700,-,700C,-800,  and 
-900  Series  Airplanes 

Correction 

In  rule  document  03-17  beginning  on 
page  481  in  the  issue  of  Monday, 
January  6,  2003,  make  the  foUowii^ 
correction: 

§39.13    [Conrected] 

On  page  483,  in  §  39.13,  in  the  first 
column,  in  the  second  full  paragraph,  in 
the  second  line,  "changing"  shoiUd 
read,  "chafing". 

[FR  Doc.  C3-17  Filed  3-4-03;  8:45  am) 
BILUN6  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2002-1 2423] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

Correction 

In  notice  document  03-4425 
beginning  on  page  8794  in  the  issue  of 
Tuesday,  February  25.  2003,  make  the 
following  corrections: 

1.  On  page  8797,  under  the  heading 
Discussion  of  Comments,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  second  line,  "psychiatrist"  should 
read,  "physiatrist". 

2.  On  the  same  page,  under  the  same 
heading,  in  the  same  column,  in  the 
same  paragraph,  in  the  fifth  line, 
"psychiatrist"  should  read, 
"physiatrist". 

[FR  Doc.  C3-4425^  Filed  3-4-03;  8:45  am) 

BILUNG  CODE  1505-01-0 


Wednesday, 
Mafch  5,  2003 


Part  n 


Department  of 
Commerce 


Bureau  of  Industry  and  Security 


15  CFR  Parts  740,  743,  772,  and  774 
Implementation  of  the  2002  Wassenaar 
Arrangement  List  of  Dual-Use  Items: 
Revisions  to  Categories  2,  3,  4,  5,  6,  7,  8, 
and  9  of  the  Commerce  Control  list. 
General  Software  Note,  and  Reporting 
Requirements;  Final  Rule 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  740,  743, 772,  and  774 
[Docket  No.  030127020-3020-01] 
RIN  0694-AC65 

Implementation  of  the  2002  Wassenaar 
Arrangement  List  of  Dual-Use  Items: 
Revisions  to  Categories  2,  3,  4,  5,  6, 7, 
8,  and  9  of  tiie  Commerce  Control  List, 
General  Software  Note,  and  Reporting 
Requirements 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  maintains  the  Commerce 
Control  List  (CCL),  which  identifies 
items  subject  to  Department  of 
Commerce  export  controls.  This  final 
rule  revises  certain  entries  controlled  for 
national  security  reasons  in  Categories 
2,3,4,5  Part  I  (telecommunications),  5 
Part  II  (information  security),  6,  7,  8, 
and  9  to  conform  with  changes  in  the 
List  of  Dual-Use  Goods  and 
Technologies  maintained  and  agreed  to 
by  governments  participating  in  the 
Wassenaar  Arrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  controls 
strategic  items  with  the  objective  of 
improving  regional  and  international 
security  and  stability. 

The  purpose  of  this  final  rule  is  to 
make  the  necessary  changes  to  the 
Commerce  Control  List  to  implement 
revisions  to  the  Wassenaar  List  that 
were  agreed  upon  in  the  February  2002 
meeting  (and  finalized  in  May  2002)  and 
to  make  necessary  revisions  to  reporting 
requirements,  definitions,  and  the 
General  Technology  and  Software 
Notes.  The  changes  that  affected 
microprocessors  were  published  in  a 
separate  rule  on  January  14,  2003  (68  FR 
1796). 

EFFECTIVE  DATE:  This  rule  is  effective: 
March  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Industry  and  Security,  U.S. 
Department  of  Commerce  at  (202)  482- 
5400. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  July  1996.  the  United  States  and 
thirty-two  other  countries  gave  final 
approval  to  the  establishment  of  a  new 
multilateral  export  control  arrangement, 


called  the  Wassenaar  Arrangement  on 
Export  Controls  for  Coaventional  Arms 
and  Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stability  by  promoting  transparency  and 
greater  responsibility  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  such 
items.  Participating  states  have 
committed  to  exchange  information  on 
exports  of  dual-use  goods  and 
technologies  to  non-participating  states 
for  the  purposes  of  enhancing 
transparency  and  assisting  in 
developing  common  understandings  of 
the  risks  associated  with  the  transfers  of 
these  items. 

This  rule  makes  the  following 
amendments  to  the  list  of  items 
ineligible  for  export  or  reexport  under 
License  Exception  GOV,  to  conform 
with  revisions  to  the  Wassenaar 
Arrangement's  Armex  2  of  the  List  of 
Dual-Use  Goods  and  Technologies: 

•  For  exports  and  reexports  of 
commodities  and  software  to  the 
International  Atomic  Energy  Agency 
(IAEA)  and  the  European  Atomic  Energy 
Community  (EURATOM),  reexports  by 
IAEA  and  EURATOM  for  official 
international  safeguard  use: 

(1)  The  following  items  are  removed 
from  the  list  of  ineligible  commodities 
and  software:  1C012  (because 
commodities  classified  as  1C012  are 
under  Department  of  State  jurisdiction 
and  must  comply  with  the  International 
Traffic  in  Arms  Regulations  (ITAR)), 
9A011  (because  commodities  classified 
as  9A0'i  1  are  under  Department  of  State 
jurisdiction  and  must  comply  with  the 
ITAR),  9D002  (because  the  ineligible 
software  is  under  State  Department 
jurisdiction  as  it  pertains  to  production 
software  for  9A011,  which  is  under 
Department  of  State  jurisdiction  and 
must  comply  with  ITAR),  and  9D004 
(because  this  software  has  been  removed 
from  Annex  2  of  the  Wassenaar 
Arrangement  List  of  Dual-Use  Goods 
and  Technologies  List); 

(2)  The  following  items  are  revised 
within  the  list  of  ineligible  commodities 
and  software: 

(a)  Narrowed  the  scope  of  4D001  to 
only  include  software  specially 
designed  for  the  development  or 
production  of  digital  computers 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190,000  MTOPS; 

(b)  Added  Note  that  applies  to 
paragraph  740.11(a)(2)(iii)  that  reads  as 
follows:  "Nationals  of  countries  in 
Country  Group  E:l  may  not  physically 
or  computationally  access  computers 
that  have  been  enhanced  by  "electronic 


assemblies",  which  have  been  exported 
or  reexported  under  License  Exception 
GOV  and  have  been  used  to  enhance 
such  computers  by  aggregation  of 
"computing  elements"  so  that  the  CTP 
of  the  aggregation  exceeds  the  CTP 
parameter  set  forth  in  ECCN  4A003.b.  of 
the  Commerce  Control  List  in 
Supplement  No.  1  to  part  774  of  the 
EAR,  without  prior  authorization  from 
the  Buread  of  Industry  and  Security." 

(c)  Revised  references  to  5A001.b.4  to 
read  5A001.b.5,  because  the  paragraph 
was  redesignated  in  5A001; 

(d)  Clarified  the  scope  of  SDOOl.a;  and 

(e)  Clarified  the  scope  of  9D001  to 
harmonize  with  those  items  removed 
from  the  list  of  ineligible  items. 

(3)  Added  processing  equipment, 
specially  designed  for  real  time 
application  bottom  or  bay  cable  systems 
controlled  by  6A001.a.2.f  to  the  list  of 
ineligible  commodities. 

•  For  exports  or  reexports  of  items  for 
official  use  within  national  territory  by 
agencies  of  cooperating  goverrmients, 
and  exports  and  reexports  of  items  for 
diplomatic  and  consular  missions  of  a 
cooperating  government  located  in  any 
country  in  Country  Group  B: 

(1)  The  following  items  are  removed 
from  the  list  of  ineligible  commodities 
and  software:  1C012  (because 
commodities  classified  as  1C012  are 
under  Department  of  State  jurisdiction 
and  must  comply  with  the  International 
Traffic  in  Arms  Regulations  (ITAR)), 
9A01 1  (because  commodities  classified 
as  9A011  are  under  Department  of  State 
jurisdiction  and  must  comply  with  the 
ITAR),  9D002  (because  the  ineligible 
software  is  under  State  Department 
jurisdiction  as  it  pertains  to  production 
software  for  9A011,  which  is  under 
Department  of  State  jurisdiction  and 
must  comply  with  ITAR),  and  9D004 
(because  this  software  has  been  removed 
from  Armex  2  of  the  Wassenaar 
Arrangement  List  of  Dual-Use  Goods 
and  Technologies  List); 

(2)  The  following  items  are  revised 
within  the  list  of  ineligible  commodities 
and  software: 

(a)  Narrowed  the  scope  of  4D001  to 
'  only  include  software  specially 

designed  for  the  development  or 
production  of  digital  computers 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190,000  MTOPS; 

(b)  Revised  references  to  5A001.b.4  to 
read  5A001.b.5,  because  the  paragraph  . 
was  redesignated  in  5A001; 

(c)  Clarified  the  scope  of  SDOOl.a; 

(d)  Clarified  the  scope  of  9D001  to 
harmonize  with  those  items  removed 
from  the  list  of  ineligible  items; 

(e)  Narrowed  the  scope  of  lEOOl  by 
removing  1C012;  and 
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(f)  Narrowed  the  scope  of  9E001  by 
removing  9A011  and  9D002. 

(3)  Added  processing  equipgient, 
specially  designed  for  real  time 
application  bottom  or  bay  cable  systems 
controlled  by  6A001.a.2.f  to  the  list  of 
ineligible  commodities. 

(4)  Added  4E001,  specially  designed 
for  the  "development"  or  "production" 
of  "digital  computers"  controlled  by 
4A003.b  and  having  a  CTP  exceeding 
190,000  MTOPS  to  the  list  of  ineligible 
technologj';  and 

(5)  Removed  9E002  from  the  list  of' 
ineligible  technology. 

•  This  rule  clarifies  the  scope  of 
Wassenaar  reporting  requirements  that 
apply  to  License  Exception  GOV,  and 
makes  the  following  amendments  to  the 
Wassenaar  Reporting  Requirements  in 
section  743.1  of  the  EAR  to  conform 
with  changes  made  to  the  Wassenaar 
Arrangement's  Aimex  1  of  the  List  of 
Dual-Use  Goods  and  Technologies. 

(1)  This  rule  removes  Wassenaar 
reporting  requirements  from  part  743  for 
the  following:  2B001.a,  .b.,  .d,  and  .f; 
4A001.b;  and  4A003.b  and  .c. 

(2)  This  rule  revises  the  scope  of 
Wassenaar  reporting  requirements 
under  part  743  for  the  following:  1D002, 
lEOOl,  2D001.  2E001.  2E002,  3D001, 
3E001,  4D001,  4E001,  5B001,  SDOOl.a, 
SDOOl.b,  SEOOl.a,  6A001.a.l.b,  6A006.g, 
6D001,  6E001,  6E002,  8A002.b, 
8A002.O.3,  8D001,  8E001,  9D001,  and 
9D002. 

(3)  This  rule  adds  Wassenaar 
reporting  requirements  under  part  743 
for9E003.a.l. 

•  This  rule  amends  section  772.1  by: 

(1)  Adding  new  entries  for: 
"Circulation-controlled,  anti-torque  or 
circulation-controlled  direction  control 
systems"  and  "Time-modulated  ultra- 
wideband"; 

(2)  Removing  the  entries  "Assembly", 
"Beat  length",  "CirciUation",  "Global 
interrupt  latency  time",  "FluoridiB 
fibers",  "Gateway",  "ISDN",  "hitegrated 
Services  Digital  Network",  "Network 
access  controller",  "Optical  fiber 
preforms",  and  "Sputtering",  and 
adding  them  to  the  Related  Definitions 
sections  of  the  appropriate  ECCNs 
within  the  CCL; 

(3)  Revising  the  phrase  "Oidy  those" 
to  read  "those"  in  the  entry  "civil 
aircraft"; 

(4)  Revising  the  phrase  "arithmetic 
logic"  to  read  "arithmetic  or  logic"  in 
the  entry  "computing  element";     - 

(5)  Revising  the  entry  for 
"electronically  steerable  phased  array 
anterma"  to  harmonize  with  the 
definition  in  the  Wassenaar 
Arrangement  List; 

(6)  Revising  the  phrase  "End- 
effectors"  include  grippers,"  to  read 


"Grippers,"  in  the  entry  for  "end- 
effectors"; 

(7)  Revising  the  phrase  "(fz—  P)"  to 
read  "{f2— fi)  in  the  entry  "noise  level"; 

(8)  Revising  the  entry  heading 
"Systems  tracks"  to  read  "System 
tracks";  and 

(9)  Revising  the  phrase  "product  "X" 
that  does  not  operate"  to  read  "product 
"X"  that  operates",  and  the  word 
"extending"  to  read  "exceeding"  in  the 
entry  "Required". 

This  rule  revises  a  number  of  national 
security  controlled  entries  on  the 
Commerce  Control  List  (CCL)  to 
conform  with  February  2002  revisions 
to  the  Wassenaar  List  of  Dual-Use  Goods 
and  Technologies.  This  rule  also  revises 
language  to  provide  a  complete  or  more 
accurate  description  of  controls.  A 
detailed  description  of  the  revisions  to 
the  CCL  is  provided  below. 

Specifically,  this  rule  makes  the 
following  amendments  to  the  Commerce 
Control  List: 

Category  2 — Materials  Processing 

•  ECCN  2A001  is  amended  by 
revising: 

(a)  Paragraph  2A001.a  in  the  List  of  ' 
Items  Controlled  section  to: 

(1)  Add  "all"  before  "tolerances"; 

(2)  Add  "both"  before  "rings";  and 

(3)  Replace  "balls  or  rollers"  with 
"and  rolling  elements  (ISO  5593)";  and 

(b)  Paragraph  2A001.b  in  the  List  of 
Items  Controlled  section  to  add  "all" 
before  "tolerances". 

•  ECCN  2B001  is  amended  by: 

(a)  Removing  the  License 
Requirements  Notes  referring  to  the 
Wassenaar  reporting  requirement  in  the 
License  Requirements  section;  and 

(b)  Revising  the  Notes  for  2B001.C  by 
removing  notes  3  and  4,  and 
renumbering  subsequent  paragraphs. 

•  ECCN  2B003  is  amended  by 
revising  the  word  "controllers"  to  read 
"controls"  in  the  heading. 

•  ECCN  2B006  is  amended  by: 

(a)  Revising  paragraph  2B006.b.l  in 
the  List  of  Items  Controlled  section  to 
add  "displacement"  after  "linear"; 

(b)  Adding  a  Technical  Note  after 
paragraph  2B006.b.l  that  defines  "linear 
displacement";  and 

(c)  Revising  paragraph  2B006.b.2  in 
the  List  of  Items  Controlled  section  to 
add  "displacement"  after  "angalai". 

Category  3 — Electronics 

•  ECCN  3A001  is  amended  by: 

(a)  Revising  the  parameter  for 
paragraph  3A001.a.7.b  (basic  gate 
propagation  delay  time)  from  0.40  ns  to 
.1  ns;  and 

(b)  Adding  a  Note  2  after  3A001.b.l 
that  explains  that  3A001.b.l  does  not 
control  non-"space-qualified"  tubes 


which  meet  all  of  the  characteristics  in 
the  new  note. 

•  ECCN  3A002  is  amended  by: 

(a)  Adding  a  clarification  note  in  the 
Related  Definitions  paragraph  of  the  List 
of  Items  Controlled  section;  and 

(b)  Adding  the  words  "radio 
frequency"  before  "signal  analyzers"  in 
paragraph  3A002.C. 

•  ECCN  3B001  (this  change  is  from 
the  Wassenaar  2000  agreements)  is 
amended  by: 

(a)  Revising  the  heading  to  add  the 
phrase  "as  follows  (see  List  of  Items 
Controlled)"; 

(b)  Modifying  3B001.C  controls  over 
etch  equipment  in  order  to  control  such 
equipment  based  on  its  capabilities 
rather  than  its  characteristics. 
Specifically,  for  3B001.C.1  and  c.2, 
paragraph  a.  and  b.  have  been  redrafted. 

(c)  Modifying  3B001.d  controls  for 
CVD  equipment  in  order  to  control  such 
equipment  based  on  its  capabilities 
rather  than  its  characteristics. 

•  ECCN  3B991  is  amended  by  moving 
the  definition  for  "sputtering"  from 
section  772.1  of  the  EAR  to  the  Related 
Definitions  section  of  this  entry,  and 
exchanging  the  double  quotes  around 
the  term  to  single  quotes  in  the  list  of 
items  controlled. 

•  ECCN  3C004  is  amended  by 
revising  and  moving  the  related  control 
note  to  the  list  of  items  controlled 
section  of  this  entry  to  haniionize  with 
the  Wassenaar  Dual-Use  List. 

•  ECCNs  3E001  and  3E002  are 
amended  by  revising  the  parameter  in 
the  Technical  Note  from  "two  metal 
layers"  to  "three  metal  layers"  and  from- 
"two  polysilicon  layers"  to  "three 
polysilicon  layers".  In  addition,  the 
heading  to  3E002  is  revised  to 
harmonize  with  Wassenaar. 

•  ECCN  3E003  is  amended  by  adding 
a  new  paragraph  3E003.g  to  control 
electronic  vacuimi  tubes  operating  at 
frequencies  of  31  GHz  or  higher;  and 
adding  a  sentence  in  the  Related 
Controls  paragraph  of  the  List  of  Items 
Controlled  section  to  read:  Technology 
for  the  "development"  or  "production" 
of  "space  qualified"  electronic  vacuum 
tubes  operating  at  frequencies  of  31  GHz 
or  higher,  described  in  3E003.g,  is  under 
the  export  license  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121) 

Category  4 — Computers 

•  ECCN  4A003  is  amended  by 
removing  paragraph  4A003.d,  graphics 
accelerators  emd  graphics  coprocessors; 
and  removing  the  License  Requirements 
Note  that  referred  to  a  Wassenaar 
reporting  requirement. 

•  ECCN  4D003  is  amended  by 
removing  paragraph  4D003.d,  operating 
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systems  specially  designed  for  "real 
time  processing"  equipment;  and 
removing  the  License  Requirements 
Note  that  referred  to  a  Wassenaar 
reporting  requirement. 

•  ECCN  4D993  is  amended  by 
revising  the  heading  and  paragraph 
4D993.C  to  harmonize  with  the  revisions 
made  to  4D003,  including  revising  the 
"global  interrupt  latency  time"  from 
"less  than  30"  to  "less  than  20 
microseconds"  to  maintain  AT  controls 
on  this  software.  In  addition,  the 
definition  for  "global  interrupt  latency 
time"  has  been  moved  from  section 
772.1  of  the  EAR  to  the  Related 
Definition  section  of  this  ECCN. 

Category  5— Part  I— 
Teiecommiuiications 

•  ECCN  5A001  is  amended  by  adding 
a  new  paragraph  5A001.b.4,  to  add 
"radio  equipment  employing  "time- 
modulated  ultra-wideband"  techniques, 
haying  user  programmable  chaimelizing 
or  scrambling  codes"  to  the  list  of  items 
controlled  under  5A001:  and 
redesignate  paragraphs  5A001  .b.4 
throu^  5A001.b.5  as  paragraphs 
5A001.b.5  through  5A001.b.6. 

•  ECCN  5A991  is  amended  by  moving 
the  definitions  for  "integrated  services 
digital  network"  (ISDN)  and  "gateway" 
from  section  772.1  of  the  EAR  to  the 
Related  Definitions  section  of  this  entry, 
and  exchanging  double  quotes  for  single 
quotes  around  these  terms  in  this  entry. 

•  ECCN  5B001  is  amended  by 
removing  the  words  "not  using 
semiconductor  'lasers'  "  from  the  note 
forSBOGl.a. 

•  ECCN  5E001  is  amended  by 
harmonizing  the  TSR  License  deception 
paragraph  to  harmonize  with  revisions 
made  to  5  AOOl  .b;  and  revising  the 
control  language  in  5E001.b.3  for  the 
"technology"  for  the  "development"  of 
digital  cellular  radio  systems. 

•  ECCN  5E991  is  amended  by  adding 
definition»  for  'Synchronous  digital 
hierarchy'  ('SDH')  and  'Synchronous 
optical  network'  ('SONET')  to  the 
Related  Definitions  paragraph  of  the  List 
of  Items  Controlled  section;  and 
changing  the  double  quotes  to  single 
quotes  around  these  terms  in  5E991.a.2. 

Category  5 — Part  II — Information 
Security 

•  ECCN  5A002  is  amended  by: 

(1)  Revising  the  Heading  to  add  "as 
follows  (see  List  of  Items  Controlled)"; 

(2)  Revising  the  Related  Contrq)s 
paragraph  in  the  List  of  Items  Controlled 
section  to  add  the  phrase  "contents 
stored  on"  to  (d)(2)(a); 

(3)  Adding  a  new  paragraph 
5A002.a.6.  to  control  "Systems, 
equipment,  application  specific 


"electronic  assemblies",  modules  and 
integrated  circuits  for  "information 
security,"  and  other  specially  designed 
components  that  are  designed  or 
modified  to  use  cryptographic 
techniques  to  generate  channelizing  or 
scrambling  codes  for  "time-modulated 
ultra-wideband"  systems;  and  by 
redesignating  paragraphs  5A002.a.6  and 
5A002.a.7  as  5A002.a.7  and  5A002.a.8; 

•  ECCN  5B002  is  amended  by 
removing  the  License  Requirement  Note 
referencing  a  Wassenaar  reporting 
requirement. 

•  ECCN  5E002  is  amended  by 
removing  the  License  Requirement  Note 
referencing  a  Wassenaar  reporting 
requirement. 

Category  6— Sensors 

•  ECCN  6A001  is  amended  by: 

(1)  Fixing  the  abbreviations  for  the 
various  units  of  measurement  in 
GAODla.l.b,  a.l.c.  a.2.a.3,  and  the 
technical  note  after  a.2.a.5;  and 

(2)  Removing  the  "or"  at  the  end  of 
6A001.a.l.d. 

•  ECCN  6A005  is  amended  by: 

(1)  Revising  the  text  "having  all"  to 
read  "having  any"  in  6A005.b.l: 

(2)  Revising  the  text  in  6AD05.b.l.a 
that  reads  "A  wavelength  of  less  than" 
to  read  "A  wavelength  equal  to  or  less 
than"; 

(3)  Revising  the  text  in  6A005.b.l.a 
that  describes  the  parameter  for 
wavelength:  from  "950  nm"  to  "1500 
nm";  and 

(4)  Revising  the  text  in  6A005.b.l.a 
"or  more  than  2000  nm;  and"  to  read 
"and  having  an  average  or  CW  output 
power  exceeding  1.5  W;  or". 

(5)  Revising  the  text  in  6A005.b.l.b 
"An  average  or  CW  output  power 
exceeding  100  mW"  to  read  "A 
wavelength  greater  than  1510  nm,  and 
having  an  average  or  CW  output  power 
exceeding  500  mW" 

•  ECCN  6A008  is  amended  by 
revising  the  phrase  "any  of  the 
characteristics"  to  read  "any  of  the 
following  characteristics"  in  the 
heading. 

•  ECCN  6C992  has  been  revised  by 
moving  the  definition  for  "beat  length" 
firom  section  772.1  of  the  EAR  to  the 
Related  Definition  section  of  this  ECCN 
and  exchanging  the  double  quotes  for 
single  quotes  around  this  term  as  it 
appears  in  this  entry. 

•  ECCN  6C994  has  been  revised  by 
moving  the  definition  for  "fluoride 
fibers"  and  "optical  fiber  preforms" 
from  section  772.1  of  the  EAR  to  the 
Related  Definitions  section  of  this 
ECCN,  and  exchanging  the  double 
quotes  for  single  quotes  around  these 
terms  as  they  appear  in  this  entry. 

•  ECCN  6D003  is  amended  by: 


(1)  Harmonizing  the  text  of  6D003.a.3 
with  that  of  the  Wassenaar 
Arrangement;  and 

(2)  Adding  paragraph  6D003.a.4, 
"source  code"  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  bottom  or  bay  cable 
systems. 

Category  7 — ^Navigation  and  Avionics 

•  ECCN  7A003  is  amended  by: 

(1)  Adding  the  abbreviation  (INS)  after 
Inertial  Navigation  Systems  in  the 
heading  and  removing  the  detailed 
description  of  INS  from  the  heading; 

(2)  Adding  the  definition  for  "Data- 
Based  Referenced  Navigation" 
("DBRN")  to  the  Related  Definitions 
section; 

(3)  Reformatting  paragraphs  7A003.a 
and  7A003.b.; 

(4)  Adding  Technical  Notes  1  and  2 
after  Note  2. 

•  ECCN  7D002  is  amended  by 
harmonizing  the  heading  text  with  that 
of  the  Wassenaar  Arrangement. 

•  ECCN  7D003  is  amended  by: 

(1)  Adding  the  definition  for  "Data- 
Based  Referenced  Navigation" 
("DBRN")  to  the  Related  Definitions 
section; 

(2)  Removing  the  text  "navigation 
data"  from  the  end  of  paragraph 
7D003.b; 

(3)  Adding  the  word  "data"  after  the 
word  "velocity"  in  paragraph 
7D003.b.l;  and 

(4)  Revising  paragraph  7D003.b.3  from 
reading  "Terrain  data  from  data  bases" 
to  read  "Data  from  "Data-Based 
Referenced  Navigation  "  ("DBRN")". 

Category  8 — Marine 

•  ECCN  8A002  is  amended  by: 

(1)  Revising  the  Related  Controls 
paragraph  of  the  List  of  Items  Controlled 
section  to  include  "8A002  does  not 
control  closed  and  semi-closed  circuit 
(rebreathing)  apparatus  that  is 
controlled  under  8A018.a.  See  also 
8A992  for  self-contained  underwater 
breathing  apparatus  that  is  not 
controlled  by  8A002  or  released  for 
control  by  the  8A002.a  Note." 

(2)  Adding  paragraph  8A002.q  and  the 
8A002.q  Note  to  harmonize  with  the 
Wassenaar  Arrangement  List. 

•  ECCN  8A01 8  is  amended  by: 

(1)  Revising  the  Related  Controls 
paragraph  of  the  List  of  Items  Controlled 
section  to  include  a  reference  to  8A002 
and  8A992. 

(2)  Revising  the  phrase  in  paragraph 
8A018.a  "Closed  and  semi-closed 
circuit  (rebreathing)  apparatus  for 
diving  and  underwater  swimming"  to 
read  "Closed  and  semi-closed  circuit 
(rebreathing)  apparatus  specially 
designed  for  military  use",  to  harmonize 
with  the  Wassenaar  Arrangement. 


•  ECCN  8A992  is  amended  by 
revising  the  Related  Controls  paragraph 
of  the  List  of  Items  Controlled  section  to 
include  a  reference  to  8A002  and 
8A018. 

Category  9— Propulsion  Systems 

•  Adding  a  new  entry:  ECCN  9A01 2 
"Unmanned  aerial  vehicles  *  *  *  ". 

•  ECCN  9 Al  20  is  deleted  and 
incorporating  it  into  ECCN  9A012.    . 

•  ECCNs  9D001  and  9D002  are 
amended  by: 

(1)  Revising  the  phrase  "Software 
required  for"  to  read  "Software 
specially  designed  or  modified  for"  in 
the  heading  to  harmonize  with 
Wassenaar  Arrangement  text;  and 

(2)  Revising  the  License  Requirement 
section  of  to  harmonize  with  the 
incorporation  of  9A120  into  9A012. 

•  ECCN  9D003  is  amended  by 
Revising  the  phrase  "Software  required 
for"  to  read  "Software  specially 
designed  or  modified  for"  in  the 
heading  to  harmonize  with  Wassenaar 
Arrangement  text. 

•  ECCN  9D102  is  amended  by 
revising  the  heading  to  harmonize  with 
the  incorporation  of  9A120  into  9A012. 

All  items  removed  bom  national 
security  (NS)  controls  as  a  result  of 
changes  to  the  Wassenaar  List  of  Dual- 
Use  Goods  and  Technologies  will 
continue  to  be  controlled  for 
antiterrorism  (AT)  reasons. 

In  addition,  this  rule  makes  revisions 
to  the  Supplement  No.  2  to  part  774, 
General  Technology  and  Software  Notes 
to  harmonize  with  the  Wassenaar's 
Arrangements  General  Technology  and 
Software  Notes. 

Although  the  Export  Administration 
Act  expii«d  on  August  20,  2001, 
Executive  Order  13222  of  August  17, 
2001 166  FR  44025,  August  22,  2001),  as 
extended  by  the  Notice  of  August  14, 
2002  (67  FR  53721,  August  16,  2002), 
continues  the  Regulations  in  effect 
imder  the  International  Emergency 
Economic  Powers  Act. 

Saving  Clause 

Shipments  of  items  removed  from 
eligibility  for  export  or  reexport  without 
a  license,  under  a  particular  License 
Exception  authorization  or  the 
designator  NLR,  as  a  result  of  this 
regulatory  action,  may  continue  to  be 
exported  or  reexported  under  that 
License  Exception  authorization  or 
designator  until  April  4,  2003.  In 
addition,  this  rule  revises  the 
numbering  and  structiire  of  certain 
entries  on  the  Commerce  Control  List. 
For  items  under  such  entries  and  for 
June  3,  2003,  BIS  will  accept  license 
applications  for  items  described  either 
by  the  entries  in  effect  immediately 


before  March  5,  2003,  or  the  entries 
described  in  this  rule. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  as  that  term  is  defined 
under  E.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  conunent  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  conunent  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Sharron  Cook,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Security,  Department  of  Commerce,  PO 
Box  273,  Washington,  DC  20044. 

List  of  Subjects 

15  CFR  Parts  740  and  743 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 


15  CFR  Part  772 

Exports,  Foreign  trade. 
15  CFR  Part  774 

Exports,  Foreign  Trade,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  740,  743,  772,  and 
774  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

PART  740— [AMENDED] 

1.  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority  50  U.S.C.  app.  2401  et  seq.;  50    • 
U.S.C.  1701  ef  seq.;  Sec.  901-911,  Pub.  L. 
106-387;  E.O.  13026,  61  FR  58767,  3  CFR, 
1996  Comp.,  p.  228;  E.O.  13222,  66  FR  44025, 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
14,  2002,  67  FR  53721,  August  16,  2002. 

2.  Section  740.11  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follows: 

§740.11     Governments,  international 
organizations,  and  iijtemationai  inspections 
under  the  Chemical  Weapons  Convention 
(GOV). 

(a)*  *  * 

(2)  The  fo^owing  items  controlled  for 
national  security  (NS)  reasons  under 
Export  Control  Classification  Numbers 
(ECCNs)  identified  on  the  Commerce 
Control  List  may  not  be  exported  or 
reexported  under  this  License  Exception 
to  destinations  other  than  Austria, 
Belgium,  Canada,  Denmark,  Finland, 
France,  Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal. 
Spain,  Sweden,  and  the  United     , 
Kingdom:  ICOOI,  5A001.b.5,  \ 

6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.5,  6A001.a.2.b,  6A001.^.2.e. 
6A002.a.l.c,  6A008.1.3.,  6B008, 
8A001.b.,  8A001.d.,  8A002.o.3.b., ;  and 

(i)  "Composite"  structures  or 
laminates  controlled  by  lA002.a,  having 
an  organic  "matrix"  and  made  from 
materials  listed  under  iCOlO.c  or 
iCOlO.d;  and 

(ii)  "Digital"  computers  controlled  by 
4A003.b  and  having  a  CTP  exceeding 
190,000  MTOPS:  and 

(iii)  "Electronic  assemblies" 
controlled  by  4A003.C  and  capable  of 
enhancing  performance  by  aggregation 
of  "computing  elements  '  so  that  the 
CTP  of  the  aggregation  exceeds  190,000 
MTOPS;  and 

Note  to  paragraph  740.11(a)(2)(iii): 
Nationals  of  countries  in  Country  Group  E:l 
may  not  physically  or  computationally  access 
computers  that  have  tieen  enhanced  by 
"electronic  assemblies",  which  have  been 
exported  or  reexported  under  License 
Exception  GOV  and  have  been  used  to  = 

enhance  such  computers  by  aggregation  of 
"computing  elements"  so  that  the  CTP  of  the 
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aggregation  exceeds  the  CTP  parameter  set 
forth  in  ECCN  4A003.b.  of  the  Commerce 
Control  List  in  Supplement  No.  1  to  part  774 
of  the  EAR,  without  prior  authorization  from 
the  Bureau  of  Industry  and  Security. 

(iv)  Processing  equipment  controlled 
by  6A001.a.2.c  and  specially  designed 
for  real  time  application  with  towed 
acoustic  hydrophone  arrays;  and 

(v)  Processing  equipment,  specially 
designed  for  real  time  application 
bottom  or  bay  cable  systems  controlled; 
by  6A001.a.2.f;and 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001,  specially 
designed  for  the  "development"  or 
"production"  of  "digital  computers" 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190.000  MTOPS;  and 

(B)  Controlled  by  SDOOl.a.  specially 
designed  for  the  "development"  or 
"production"  of  equipment,  functions 
or  features  controlled  by  5A001.b.5;  and 

(C)  Controlled  by  6D001  for  items 
controlled  by  6A008.1.3  or  6B008:  and 

(D)  Controlled  by  6D003.a;  and 

(E)  Controlled  by  7D003.a  or  7D003.b; 
and 

(F)  Controlled  by  8D001 ,  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled 
by  BAOOl.b,  SAOOl.d,  or  8A002.o.3.b; 
and 

(G)  Controlled  by  9D001 .  specially 
designed  for  the  "development"  of 
"technology"  controlled  by  9E003.a.l  or 
9E003.a.3.a. 
***** 

3.  Supplement  Number  1  to  §  740.11 
is  revised  to  read  as  follows: 

Supplement  No.  1  to  §740.11— Additional 
Restrictions  on  Use  of  License  Exception  Gov 

(a)  Items  for  official  use  within  national 
territory  by  agencies  of  a  Cooperating 
Government.  License  Exception  GOV  is 
available  for  all  items  consigned  to  and  for 
the  official  use  of  any  agency  of  a  cooperating 
government  within  the  territory  of  any 
cooperating  government,  except: 

(1)  Items  idenliTied  on  the  Commerce 
Control  List  as  controlled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria.  Belgium,  Canada,  Denmark, 
Finland,  France,  Germany,  Greece.  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal, 
Spain.  Sweden,  or  the  United  Kingdom: 
ICOOI.  5A001.b.5. 6A001.a.2.a.l. 
6A001.a.2.a.2.  6A001.a.2.a.5.  6A001.a.2.b. 
6A001.a.2.e.  6A002.a.l.c.  6A008.I.3..  6B008. 
SAOOl.b..  SAOOl.d..  8A002.o.3.b.,  :  and 

(i|  "Composite"  structures  or  laminates 
controlled  by  1  A002.a,  having  an  organic 
"matrix"  and  made  from  materials  listed 
under  iCOlO.c  or  iCOlO.d;  and 

(ii)  [Reserved] 

(iii)  (Reserved) 

(iv)  Processing  equipment  controlled  by 
6A001.a.2.c  and  specially  designed  for  real 


time  application  with  towed  acoustic 
hydrophone  arrays;  and 

(v)  Processing  equipment,  specially 
designed  for  real  time  application  bottom  or 
bay  cable  systems  controlled  by  6A001.a.2.f; 
and 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001.  specially 
designed  for  the  "development"  or 
"production"  of  "digital  computers" 
controlled  bv  4A003.b  and  having  a  CTP 
exceeding  190,000  MTOPS;  and 

(B)  Controlled  by  SDOOl.a.  specially 
designed  for  the  "development"  or 
"production"  of  equipment,  functions  or 
features  controlled  by  SAOOl.b.S:  and 

(C)  Controlled  by  6D001  for  items 
controlled  by  6A008.I.3  or  6B008;  and 

(D)  Controlled  bv  6D003.a;  and 

(E)  Controlled  by  7D003.a  or  7D003.b:  and 

(F)  Controlled  by  8D001,  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled  by 
SAOOl.b,  8A001>d,  or  8A002.o.3.b;  and 

(G)  Controlled  by  9D001.  specially 
designed  for  the  "development"  of 
"technology"  controlled  by  9E003.a.l  or 
9E003.a.3.a. 

(vii)  "Technology",  as  follows: 

(A)  Controlled  by  lEOOl  for  items 
controlled  by  lA002.a  as  described  by 
paragraph  (a)(l)(i)  of  this  Supplement,  or 
lC001:and 

(B)  Controlled  by  4E001.  specially 
designed  for  the  "development"  or 
"production"  of  "digital  computers" 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190.000  MTOPS;  and 

(C)  Controlled  by  SEOOl.a  for  the 
"development"  or  "production"  of  digitally 
controlled  radio  receivers  controlled  by 
5A001.b.5;  or  5IX)01.a  for  "software" 
specially  designed  for  the  "development"  or 
"production"  of  digitally  controlled  radio 
receivers  controlled  by  SAOOl.b.S:  and 

(D)  Controlled  by  6E001  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l.  6A001.a.2.a.2. 
6A001.a.2.a.S.  6A001.a.2.b,  6A001.a.2.c, 
6A001.a.2.e.  6A001.a.2.f.  6A002.a.l.c, 
6A008.I.3,  or  6B008,  as  described  in 
paragraph  (a)(1)  of  this  Supplement;  and 

(E)  Controlled  by  6E002  for  the 
"production"  of  equipment  controlled  by 
6A001.a.2.a.l.  6A001.a.2S.a.2.  6A001.a.2.a.5. 
6A001.a.2.b.  6A001.a.2.c.  6A001.a.2.e. 
6A001.a.2.f.  6A002.a.l.c.  6A008.1.3.  or 
6B008,  as  described  in  paragraph  (a)(1)  of 
this  Supplement:  and 

(F)  Controlled  by  8E001  for  items 
controlled  by  SAOOl.b,  SA002.o.3.b,  or 
SAOOl.d:  and 

(G)  Controlled  by  9E001  for  items 
controlled  by  9D001;  and 

(H)  (Reserved) 

(1)  ConUt)lled  by  9E003.a.l;  and 
())  Controlled  by  9E003.a.3.a; 

(2)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and  biological 
warfare  (CB).  or  nuclear  nonproliferation 
(NP)  reasons; 

(3)  Regional  stability  items  controlled 
under  Export  Control  Classification  Numbers 
(ECCNs)  6A002,  6A003.  6E001.  6E002. 
7D001,  7E001,  7E002,  and  7E101  as 
described  in  §  742.6(a)(1)  of  the  EAR;  or 


(4)  Encryption  items  controlled  for  EI 
reasons  as  described  in  the  Commerce 
Control  List. 

(b)  Diplomatic  and  consular  missions  of  a 
cooperating  government.  License  Exception 
GOV  is  available  for  all  items  consigned  to 
and  for  the  official  use  of  a  diplomatic  or 
consular  mission  of  a  cooperating 
government  located  in  any  country  in 
Country  Group  B  (see  Supplement  No.  1  to 
part  740),  except: 

(1)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria,  Belgium,  Canada,  Denmark, 
Finland.  France,  Germany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands.  Portugal. 
Spain.  Sweden,  or  the  United  Kingdom: 
iCOOl.  SAOOl.b.S.  6A001.a.2.a.l. 
6A001.a.2.a.2.  6A001.a.2.a.S.  6A001.a.2.b, 
6A001.a.2.e,  6A002.a.l.c.  6A008.1.3..  6B00S. 
SAOOl.b..  SAOOl.d..  SA002.o.3.b..  ;  and 

(i)  "Composite"  structures  or  laminates 
controlled  by  1  A002.a.  having  an  organic 
"matrix"  and  made  from  materials  listed 
under  iCOlO.c  or  iCOlO.d;  and 

(ii)  (Reserved] 

(iii)  (Reserved] 

(iv)  Processing  equipment  controlled  by 
6A001.a.2.c  and  specially  designed  for  real 
time  application  with  towed  acoustic 
hydrophone  arrays;  and 

(v)  Processing  equipment,  specially 
designed  for  real  time  application  bottom  or 
bay  cable  systems  controlled  by  6A001.a.2.f; 
and 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001.  specially 
designed  for  the  "development"  or 
"production"  of  "digital  computers" 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190.000  MTOPS;  and 

(B)  Controlled  by  SDOOl.a.  specially 
designed  for  the  "development"  or 
"production"  of  equipment,  functions  or 
features  controlled  by  SAOOl.b.S;  and 

(C)  Controlled  by  6D001  for  items 
controlled  by  6A008.1.3  or  6B008:  and 

(D)  Controlled  bv  6D003.a;  and  f 

(E)  Controlled  by  7DO03.a  or  7D003.b;  and 

(F)  Controlled  by  SDOOl.  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled  by 
SAOOl.b.  SAOOl.d.  or  8A002.o.3.b;  and 

(G)  Controlled  by  9D001.  specially 
designed  for  the  "development"  of 
"technology"  controlled  by  9E003.a.l  or 
9E003.a.3.a. 

(vii)  "Technology",  as  follows: 

(A)  Controlled  by  lEOOl  for  items 
controlled  by  lA002.a  as  described  by 
paragraph  (a)(l)(i)  of  this  Supplement,  or 
iCOOl;  and 

(B)  Controlled  by  4E001 .  specially 
designed  for  the  "development"  or 
"production"  of  "digital  computers" 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  190,000  MTOPS;  and 

(C)  Controlled  by  SEOOl.a  for  the 
"development"  or  "production"  of  digitally 
controlled  radio  receivers  controlled  by 
SAOOl.b.S;  or  SDOOl.a  for  "softwarte" 
specially  designed  for  the  "development"  or 
"production"  of  digitally  controlled  radio 
receivers  controlled  by  SAOOl.b.S;  and 
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(D)  Controlled  by  6E001  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.5,  6A001.a.2.b,  6A001.a.2.c, 
6A001.a.2.e,  6A001.a.2.f,  6A002.a.l,c, 
6A008.1.3.  or  6B008.  as  described  in 
paragraph  (a)(1)  of  this  Supplement;  and 

(E)  Controlled  by  6E002  for  the 
"production"  of  equipment  controlled  by 
6A001.a.2.a.l.  6A001.a.2.a.2.  6A001.a.2.a.5, 
6A001.a.2.b.  6A001.a.2.c,  6A001.a.2.e. 
6A001.a.2.f.  6A002.a.l.c,  6A008.1.3,  or 
6B008,  as  described  in  paragraph  (a)(1)  of 
this  Supplement;  and 

(F)  Controlled  bv  8E001  for  items 
controlled  by  SAOOl.b.  8A002.o.3.b,  or 
SAOOl.d;  and 

(G)  Controlled  by  9E001  for  items 
controlled  by  9D001;  and 

(H)  [Reserved] 

(I)  Controlled  by  9E003.a.l;  and 

(1)  Controlled  by  9E003.a.3.a; 

(2)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and  biological    ■ 
warfare  (CB).  or  nuclear  nonproliferation 
(NP)  reasons; 

(3)  Regional  stability  items  controlled 
under  Export  Control  Classification  Numbers 
(ECCNs)  6A002.  6A003.  6E001,  6E002, 
7D001.  7E001.  7E002.and  7E101  as         ' 
described  in  §  742.6(a)(1)  of  the  EAR;  or 

(4)  Encryption  items  controlled^or  EI 
reasons  as  described  in  the  Conmerce 
Control  List. 

PART  743— [AMENDED] 

4.  The  authority  citation  for  part  743 
continues  to  read  as  follows: 

Authority:  SO  U.S.C.  app.  2401  et  seq;  Pub. 
L.  106-SOS;  SO  U.S.C.  1701  et  seq;  E.O. 
13206.  66  FR  18397,  April  9.  2001. 

5.  Section  743.1  is  amended  by 
revising  paragraphs  {b)(l)  and  (c),  and  . 
removing  and  reserving  paragraph  (e)(2), 
to  read  as  follows: 

§743.1    Wassenaar  Arrangement 

***** 

(b)*  *  * 

(1)  Exports  authorized  under  License 
Exceptions  GBS,  CIV,  TSR,  LVS,  CTP, 
and  the  cooperating  government 
portions  (§§  740.11(b)(2)(iii)  and 
740.11(b)(2)(iv)  of  the  EAR)  of  GOV  (see 
part  740  of  the  EAR).  Note  that  exports 
of  technology  and  source  code  imder 
License  Exception  TSR  to  foreign 
nationals  located  in  the  U.S.  should  not 
be  reported;  and 
***** 

(c)  Items  for  which  reports  are 
required.  (1)  You  must  submit  reports  to 
BIS  under  the  provisions  of  this  section 
only  for  exports  of  items  controlled 
imder  the  following  ECCNs: 

(i)  Category  1: 1A002;  1C007.C  and  .d; 
ICOlO.c  and  .d;  1D002  for 
"development"  of  1A002, 1C007.C  and 
,d,  and  lC010,c  and  .d;  lEOOl  for 
"development"  and  "production"  of 


1A002.  1C007.C  and  .d,  and  iCOlO.c  and 
.d  ;  lE002.e  and  .f; 

(ii)  Category  2: 2B003,  2D001  (certain 
items  only;  see  Note  to  this  paragraph), 
2E001  (certain  items  only;  see  Note  to 
this  paragraph),  and  2E002  (certain 
items  only;  see  Note  to  this  paragraph): 

Note  to  Paragraph  (cl(J)(ii):  Reports  for 
2D001.  are  for  "software",  other  than  that 
controlled  by  2D002.  specially  designed  for 
the  "development"  or  "production"  of  the 
equipment  in  2B003  or  2B001.a  or  .b 
(changing  6\im  to  S.l^m  in  2B001.a.l  and 
2B001.b.l.a)  of  the  Commerce  Control  List 
(CCL).  Reports  for  2E001.  are  for 
"technology"  according  to  the  General 
Technology  Note  for  "development"  of  the 
equipment  in  2B003  or  2B001.a  or  .b 
(changing  6nm  to  5.17mu;m  in  2B001.a.l  and 
2B001.b.l.a).  or  ".software"  in  2D001  of  the 
CCL  for  the  "development"  or  "production" 
of  the  equipment  in  2B003.  Reports  for 
2E002.  are  for  "technology"  according  to  the 
General  Technology  Note  for  "production"  of 
the  equipment  in  2B003  or  2B001.a  or  .b 
(changing  ejim  to  S.ljtm  in  2B001.a.l  and 
2B001  .b.  1  .a)  of  the  CCL. 

(iii)  aitegoiy3;3A002.g.2,  3B001.a.2, 
3D001  for  "development"  or 
"production"  of  3A002.g.2  or  3B001.a.2, 
and  3E001  for  "development"  or 
"production"  of  3A002.g.2  or  3B001.a.2; 

(iv)  Categoiy  4;  4A001,a.2;  4D001  (see 
paragraph  (c)(2)  of  this  section);  and 
4E001  (see  paragraph  (c)(2)  of  this 
section); 

(v)  Category  5: 5A001.b.3;  SBOOl.a 
(items  specially  designed  for 
5A001.b.3);  SDOOl.a  (specially  designed 
for  the  "development"  or  "production" 
of  equipment,  function,  or  featiu«s  in 
5A001.b.3)  and  SDOOl.b  (specially 
designed  or  modified  to  support 
"technology"  under  5E001.a)j  and 
SEOOl.a  (for  the  "development^"  or 
"production"  of  equipment,  function, 
featiues,  or  "software"  in  SAOOl.b.3, 
SBOOl.a,  SDOOl.a  and  .b); 

(vi)  Category  6: 6A001.a.l.b  (changing 
10  kHz  to  5  kHz  in  a.l.b.l  and  a.l.b.2). 
.  .a.2.c,  .a.2.d,  and  .a.2.e;  6A002.b; 
6A004.C  and  d;  6A006.g  (excluding 
compensators  which  provide  only 
absolute  values  of  the  earth's  magnetic 
field  as  output  (i.e.,  the  fiequency 
bandwidth  of  the  output  extends  from 
DC  to  at  least  0.8  Hz)  and  h;  6A008.d, 
.h,  and  .k;  6D001  (for  6A004.c);  6D003.a; 
6E001  (for  equipment  and  software 
listed  in  this  paragraph);  and  6E002  (for 
equipment  and  software  listed  in  this 
paragraph); 

(vii)  Category  8:  BAOOl.c;  8A002.b  (for 
8A001.C),  .h,  ,j,  .0.3,  and  .p;  8D001  (for 
commodities  listed  in  this  paragraph); 
8D002;  8E001  (for  commodities  listed  in 
this  paragraph);  and  8E002.a;  and 

(viii)  Category  9:  9B001.b:  9D001  (for 
9B001.b  and  9E003  (as  described  in  this 


paragraph));  9D002  (for  9B001.W: 
9D004.a  and  .c;  9E001;  9E002; 
9E003.a.l.,  .a.2,  .a.3,  .a.4,  .a.S,  .a.8,  and 
.a.9. 

(2)  Reports  for  "software"  controlled 
by  4Dt)01  and  "technology"  controlled 
by  4E001  are  required  if  specially 
designed  for  the  "development"  or 
"production"  of  computers  controlled 
imder  4A001.a.2,  or  for  the 
"development"  or  "production"  of 
"digital  computers"  having  a  CTP 
exceeding  7S.000  MTOPS.  For  the 
calculation  of  CTP.  see  the  Technical 
Note  for  Category  4  in  the  Commerce 
Control  List  CSupplement  No.  2  to  part 
774  of  the  EAR). 


PART  772— [AMENDED] 

6.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  FR  44025. 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
14.  2002,  67  FR  53721,  August  16.  2002. 

7.  Section  772.1  is  amended  by: 

(a)  Adding  new  entries:  "Circulation- 
controlled,  anti-torque  or  circxdation- 
controlled  direction  control  systems' 
and  "Time-modulated  ultra-wideband" 
in  alphabetical  order,  to  read  as  follows; 

(b)  Removing  the  entries  "Assembly", 
"Beat  length",  "Circulation",  "Global 
interrupt  latency  time",  "Fluoride 
fibers",  "Gateway",  "ISDN",  "Integrated 
Services  Digital  Network",  "Network 
access  controller",  "Optical  fiber 
preforms",  and  "Sputtering'; 

(c)  Revising  the  phrase  "Only  those" 
to  read  "those"  in  the  entry  "civil 
aircraft";  ' 

(d)  Revising  the  pluase  "arithmetic 
logic"  to  read  "arithmetic  or  logic"  in 
the  entry  "computing  element"; 

(e)  Revising  die  entry  "electronically 
steerable  phased  array  antenna",  to  read 
as  follows; 

(f)  Revising  the  phrase  "End- 
effectors"  include  grippers,"'  to  read 
"Grippers,"  in  the  entry  for  "end- 
effectors'; 

(g)  Revising  the  phrase  "{f2-f ')"  to 
read  "(f2-fi)  in  the  entry  "noise  level"; 

(h)  Revising  the  phrase  "product  "X"' 
that  does  not  operate"  to  read  "product 
"X"  that  operates"',  and  the  word 
"extending"  to  read  "exceeding""  in  the 
entry  "Required";  and 

(i)  Revising  the  entry  heading 
"Systems  tracks"  to  read  "System 
tracks". 

§772.1    Definitions  of  terms  a*  used  in  the 
Export  Administration  Regulations  (EAR). 

***** 

"Circulation-controlled,  anti-torque  or 
circulation-controlled  direction  control 
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systems"  (Cat  7) — Control  systems  using 
air  blown  over  aerodynamic  surfaces  to 
increase  or  control  the  forces  generated 
by  the  surfaces. 

"Electronically  steemble  phased  array 
antenna".  (Cat  6) — An  antenna  that 
formsia  beam  by  means  of  phase 
coupling  (i.e.,  the  beam  direction  is 
controlled  by  the  complex  excitation 
coefficients  of  the  radiating  elements) 
and  the  direction  of  that  beam  can  be 
varied  (both  in  transmission  and 
reception)  in  azimuth  or  in  elevation,  or 
both,  by  application  of  an  electrical 
signal. 
***** 

"Time-modulated  ultra-wideband" . 
(Cat  5  part  1  and  Cat  5  part  2)  The 
technique  in  which  very  short  precisely 
time-controlled  RF  pulses  are 
modulated  in  accordance  with 
communications  data  by  shifting  pulse 
positions  (usually  called  Pulse  Position 
Modulation,  PPM)  channelized  or 
scrambled  in  accordance  with  pseudo- 
random noise  codes  by  PPM,  then 
transmitted  and  received  in  the  direct 
pulse  form  without  using  any  carrier 
frequencies,  consequently  having 
extremely  low  power  density  over  ultra- 
wide  frequency  bands.  It  is  also  known 
as  Impulse  Radio. 


PART  774^AMENDED] 

8.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u):  42  U.S.C.  2139a:  42 
U.S.C.  6212;  43  U.S.C.  1354:  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911,  Pub.  L. 
106-387;  Sec.  221,  Pub.  L.  107-56;  E.Or 
13026,  61  FR  58767,  3  CFR,  1996  Comp..  p. 
228;  E.O.  13222.  66  FR  44025,  3  CFR.  2001 
Comp..  p.  783;  Notice  of  August  14,  2002,  67 
FR  53721,  August  16,  2002. 

9.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  the  following 
Export  Control  Classification  Numbers 
(ECCNs)  are  amended: 

(a)  Revise  the  Heading  of  product 
group  A  at  the  beginning  of  Category  2 
from  "Equipment,  Assemblies  and 
Components"  to  read  "Systems, 
Equipment  and  Components'; 

(b)  Revising  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCNs  2A001  and  2B006; 

(c)  Revising  the  Heading,  removing 
the  License  Requirement  Notes 
paragraph  at  the  end  of  the  License 
requirements  section,  and  revising  the 


Items  paragraph  of  the  List  of  Items 
Controlled  section  of  ECCN  2B001;  and 
(d)  Revising  the  Heading  of  2B003.  to  read 
as  follows: 


2A001    Anti-friction  bearings  and  bearing 
systama,  as  foliows,  {see  List  of  Items 
Controllad)  and  components  ttierefor. 


List  of  Items  Controlled 

Unit:*   *   • 

Related  Controls:  *   *   * 

Related  Definitions:  •  •  • 

Items: 

Note:  2A001  does  not  control  balls  with 
tolerance  specified  by  the  manufacturer  in 
accordance  with  ISO  3290  as  grade  5  or 
worse. 

a.  Ball  bearings  and  solid  roller  bearings 
having  all  tolerances  specified  by  the 
manufacturer  in  accordance  with  ISO  492 
Tolerance  Class  4  (or  ANSI/ABMA  Std  20 
Tolerance  Class  ABEC-7  or  RBEC-7,  or  other 
national  equivalents),  or  better,  and  having 
both  ringsand  rolling  elements  (ISO  5593) 
made  from  monel  or  berylliuni; 

Note:  2A001.a  does  not  control  tapered 
roller  bearings. 

b.  Other  ball  bearings  and  solid  roller 
bearings  having  all  tolerances  specified  by 
the  manufacturer  in  accordance  with  ISO  492 
Tolerance  Class  2  (or  ANSl/ABMA  Std  20 
Tolerance  Class  ABEC-9  or  RBEC-9,  or  other 
national  equivalents],  or  better; 

Note:  2A001.b  does  not  control  tapered 
roller  bearings. 

c.  Active  magnetic  bearing  systems  using 
any  of  the  following: 

c.l.  Materials  with  flux  densities  of  2.0  T 
or  greater  and  yield  strengths  greater  than 
414  MPa; 

c.2.  All-electromagnetic  3D  homopolar  bias 
designs  for  actuators;  or 

c.3.  High  temperature  (450  K  (177oC)  and 
above)  position  sensors. 


2B001    Machine  toots  (see  List  of  items 
Controilad)  and  any  coinl>ination  ttwreof, 
for  rsfnoving  (or  cutting)  metals,  ceramics 
or  "composites",  wtiich,  according  to  tita 
manufacturer's  technical  specification,  can 
be  equipped  with  electronic  devices  for 
"numerical  control". 


List  of  Items  Controlled 

Unit:  *    *    * 

Related  Controls:  *  *  * 
^tn^Related  Definitions:  *  *  * 

Items: 

Note  1:  2B001  does  not  control  special 
purpose  machine  tools  limited  to  the 
manufacture  of  gears.  For  such  machines,  see 
2B003. 

Note  2:  2B001  does  not  control  special 
purpose  machine  tools  limited  to  the 
manufacture  of  any  of  the  following  parts: 

a.  Cranlc  shafts  or  cam  shafts: 

b.  Tools  or  cutters: 

c.  Extruder  worms; 

d.  Engraved  or  faceted  jewellery  parts. 


a.  Machine  tools  for  turning,  having  all  of 
the  following  characteristics: 

a.l.  Positioning  accuracy  with  "all 
compensations  available"  of  less  (better)  than 
6  ^m  along  any  linear  axis;  and 

a. 2.  Two  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control": 

Note:  2B001.a  does  not  control  turning 
machines  specially  designed  for  the 
production  of  contact  lenses. 

b.  Machine  tools  for  milling,  having  any  of 
the  following  characteristics: 

b.l.  Having  all  of  the  following: 

b.l.a.  Positioning  accuracy  with  "all 
compensations  available"  of  less  (better)  than 
6  ^m  along  any  linear  axis;  and 

b.l.b.  Three  linear  axes  plus  one  rotary  axis 
which  can  be  coordinated  simultaneously  for 
"contouring  control"; 

b.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control"; 

b.3.  A  positioning  accuracy  for  jig  boring 
machines,  with  "all  compensations 
available",  of  less  (better)  than  4  ^m  along 
any  linear  axis;  or 

b.4.  Fly  cutting  machines,  having  all  of  the 
following  characteristics: 

b.4.a.  Spindle  "run-out"  and  "camming" 
less  (better)  than  0.0004  mm  TIR;  and 

b.4.b.  Angular  deviation  of  slide  movement 
(yaw,  pitch  and  roll)  less  (better)  than  2 
seconds  of  arc,  TIR,  over  300  mm  of  travel. 

c.  Machine  tools  for  grinding,  having  any 
of  the  following  characteristics:  c.l.  Having 
all  of  the  following: 

c.l. a.  Positioning  accuracy  with  "all 
compensations  available"  of  less  (better)  than 
4  pm  along  any  linear  axis;  and 

c.l.b.  Three  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control";  or 

c.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control"; 

Notes:  2B001.C  does  not  control  grinding 
machines,  as  follows: 

1.  Cylindrical  external,  internal,  and 
^temal-intemal  grinding  machines  having 
all  the  following  characteristics: 

a.  Limited  to  cylindrical  grinding;  and 

b.  Limited  to  a  maximum  workpiece 
capacity  of  150  mm  outside  diameter  or 
length. 

2.  Machines  designed  specifically  as  jig 
grinders  having  any  of  following 
characteristics: 

a.  The  c-axis  is  used  to  maintain  the  ' 
grinding  wheel  normal  to  the  work  surface; 
or 

b.  The  a-axis  is  configured  to  grind  barrel 
cams. 

3.  Surface  grinders. 

d.  Electrical  discharge  machines  (EOM)  of 
the  non-wire  type  which  have  two  or  more 
rotary  axes  which  can  be  coordinated 
simultaneously  for  "contouring  control"; 

e.  Machine  tools  for  removing  metals, 
ceramics  or  "composites"  having  all  of  the 
following  characteristics: 

e.l.  Removing  material  by  means  of  any  of 
the  following: 

e.l. a.  Water  or  other  liquid  jets,  including 
those  employing  abrasive  additives; 
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e.l.b.  Electron  beam;  or 

e.l.c.  "Laser"  beam:  and 

e.2.  Having  two  or  more  rotary  axes  which: 

e.2.a.  Can  be  coordinated  simultaneously 
for  "contouring  control";  and 

e.2.b.  Have  a  positioning  accuracy  of  less 
(better)  than  0.003°; 

f  Deep-hole-drilling  machines  and  turning 
machines  modified  for  deep-hole-drilling, 
having  a  maximurti  depth-of-bore  capability 
exceeding  5,000  mm  and  specially  designed 
components  therefor. 

2B003    "Numerically  controlled"  or  manual 
machine  tools,  and  specially  designed 
components,  controls  and  accessories 
ttierefor,  specially  designed  for  ttie  shaving, 
finishing,  grinding  or  honing  of  hardened 
(Re  =  40  or  more)  spur,  helical  and  double- 
helical  gears  with  a  pitch  diameter 
exceeding  1,250  mm  and  a  face  width  of 
15%  of  pitch  diameter  or  larger  finished  to 
a  quality  of  AGMA  14  or  better  (equivalent 
to  ISO  1328  class  3). 


2B006    Dimensional  inspection  or 
measuring  systems  and  equipment,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  *   *   *  . 

Related  Controls:  *  *  * 

Related  Definitions:  *    •   * 

ECCN  Controls:  *  *  ' 

Items: 

a.  Computer  controlled,  "numerically 
controlled"  or  "stored  program  controlled" 
dimensional  inspection  machines,  having  a 
three  dimensional  length  (volumetric) 
"measurement  uncertainty"  equal  to  or  less 
(better)  than  (1.7  +  L/1,000)  pm  (L  is  the 
measured  length  in  mm)  tested  according  to 
ISO  10360-2; 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows: 

b.l.  Linear  displacement  measuring 
instruments  having  any  of  the  following: 

Technical  Note:  For  the  purpose  of 
2B006.b.l  "linear  displacement"  means  the 
change  of  distance  between  the  measuring 
probe  and  the  measured  object. 

b.l.a.  Non-contact  type  measuring  systems 
with  a  "resolution"  equal  to  or  less  (better) 
than  0.2  pm  within  a  measuring  range  up  to 
0.2  mm; 

b.l.b.  Linear  voltage  differential 
transformer  systems  having  all  of  the 
following  characteristics: 

b.l.b.l.  "Linearity"  equal  to  or  less  (better) 
than  0.1%  within  a  measuring  range  up  to  5 
mm;  and 

b.l. b.2.  Drift  equal  to  or  less  (better)  than 
0.1%  per  day  at  a  standard  ambient  test  room 
temperature  ±  1  K;  or 

b.l.c.  Measuring  systems  having  all  of  the 
following: 

b.l.c.l.  Containing  a  "laser";  and 

b.l.c.2.  Maintaining,  for  at  least  12  hours, 
over  a  temperature  range  of  ±1  K  around  a 
standard  temperature  and  at  a  standard 
pressure,  all  of  the  following: 

b.l.c.2.a.  A  "resolution"  over  their  full 
scale  of  0.1  pro  or  less  (better);  and 


b.l.c. 2.b.  A  "measurement  uncertainty" 
equal  to  or  less  (better)  than  (0.2  +  L/2.000) 
pm  (L  is  the  measured  length  in  mm); 

Note:  2B006.b.l  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser"  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment. 

b.2.  Angular  displacement  measuring 
instruments  having  an  "angular  position 
deviation"  equal  to  or  less  (better)  than 
0.00025  °; 

Note:  2B006.b.2  does  not  control  optical 
instruments,  such  as  autocoUimators,  using 
collimated  light  to  detect  angular 
displacement  of  a  mirror. 

c.  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical  scatter  as 
a  function  of  angle,  with  a  sensitivity  of  0.5 
nm  or  less  (better). 

10.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  the  following  Export 
Control  Classification  Numbers  (ECCNs) 
are  amended  by: 

(a)  Revising  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCN  3A001; 

(b)  Revising  the  Related  Definitions 
and  the  Items  paragraphs  in  the  List  of 
Items  Controlled  section  of  ECCN 
3A002; 

(c)  Revising  the  heading,  and  the 
Items  paragraph  in  the  List  of  Items 
Controlled  section  of  ECCN  3B001; 

(d)  Revising  the  Related  Definitions 
and  the  Items  paragraphs  in  the  List  of 
Items  Controlled  section  of  3B991; 

(e)  Revising  the  Related  Controls  and 
the  Items  paragraphs  in  the  List  of  Items 
Controlled  section  of  3C004; 

(f)  Revising  the  Items  paragraph  in  the 
List  of  Items  Controlled  section  of 
3E001; 

(g)  Revising  the  heading  and  the  Items 
paragraph  in  the  List  of  Items  Controlled 
section  of  3E002;  and 

(h)  Revising  the  TSR  paragraph  in  the 
License  Exceptions  section  and  revising 
the  Related  Controls  and  the  Items 
paragraphs  in  the  List  of  Items 
Controlled  section  of  3E003,  to  read  as 
follows: 

3A001     Electronic  components,  as  foliows 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  *' *  * 

Related  Definitions:  *  *  * 

Items: 

a.  General  purpose  integrated  circuits,  as 
follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  been  determined,  is  to  be 
evaluated  against  the  parameters  of  3A001.a. 


Note  2:  Integrated  circuits  include  the 
following  types: 

Monolithic  integrated  circuits"; 

"Hybrid  integrated  circuits"; 

"Multichip  integrated  circuits": 

"Film  type  integrated  circuits",  including 
silicon-on-sapphire  integrated  circuits; 

"Optical  integrated  circuits". 

a.l.  Integrated  circuits,  designed  or  rated  as 
radiation  hardened  to  withstand  any  of  the 
following: 

a.l.a.  A  total  dose  of  5  x  10^  Gy  (Si),  or 
higher;  or 

a.l.b.  A  dose  rate  upset  of  5  x  10*  Gy  (Si)/   ' 
s,  or  higher; 

a. 2.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits", 
microcontroller  microcircuits,  storage 
}  integrated  circuits  manufactured  from  a 
corppound  semiconductor,  analog-to-digital 
converters,  digital-to-analog  converters, 
electro-optical  or  "optical  integrated  circuits" 
designed  for  "signal  processing",  field 
programmable  logic  devices,  neural  network 
integrated  circuits,  custom  integrated  circuits 
for  which  either  the  function  is  unknown  or 
the  control  status  of  the  equipment  in  which 
the  integrated  circuit  will  be  used  in 
unknown.  Fast  Fourier  Transform  (FFT) 
processors,  electrical  erasable  programmable 
read-only  memories  (EEPROMs).  flash 
memories  or  static  random-access  memories 
(SRAMs),  having  any  of  the  following: 

a.2.a.  Rated  for  operation  at  an  ambient 
temperature  above  398  K  (125°C):  or 

a.2.b.  Rated  for  ofteration  at  an  ambient 
temperature  below  218  K  (&minus;  55°C);  or 

a.2.c.  Rated  for  operation  over  the  entire 
ambient  temperature  range  from  218  K 
(-55°C)to398K(125'>C); 

Note:  3A001.a.2  does  not  apply  to 
integrated  circuits  for  civil  automobile  or 
railway  train  applications. 

a.3.  "Microprocessor  microcircuits", 
"micro-computer  microcircuits"  and 
microcontroller  microcircuits,  having  any  of 
the  following  characteristics: 

Note:  3A001.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3.a.  [Reserved] 

a.3.b.  Manufactured  hom  a  compound 
semiconductor  and  operating  at  a  clock 
frequency  exceeding  40  MHz;  or 

a.3.c.  More  than  one  data  or  instruction  bus 
or  serial  commimication  port  that  provides  a 
direct  external  interconnection  between 
parallel  "microprocessor  microcircuits"  with 
a  transfer  rate  exceeding  150  Mbyte/s; 

a.4.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a.5.  Analog-to-digital  and  digital-to-analog 
converter  integrated  circuits,  as  follows: 

a. 5. a.  Analog-to-digital  converters  having 
any  of  the  following:  , 

a.5.a.l.  A  resolution  of  8  bit  or  more,  but 
less  than  12  bit,  with  a  total  conversion  time 
of  less  than  5  ns; 

a.5.a.2.  A  resolution  of  12  bit  with  a  total 
conversion  time  of  less  than  200  ns:  or 

a.5.a.3.  A  resolution  of  more  than  12  bit 
with  a  total  conversion  time  of  less  than  2  \is: 

a.5.b.  Digital-to-analog  converters  with  a 
resolution  of  12  bit  or  more,  and  a  "settling 
time"  of  less  than  10  ns; 
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Technical  Note:  1.  A  resolution  of  n  bit 
corresponds  to  a  quantization  of  2  levels. 

2.  Total  conversion  time  is  the  inverse  of 
the  sample  rate. 

a.6.  Electro-optical  and  "optical  integrated 
circuits"  designed  for  "signal  processing" 
having  all  of  the  following: 

a.6.a.  One  or  more  than  one  internal 
"laser"  diode; 

a.6.b.  One  or  more  than  one  internal  light 
detecting  element:  and 

a.6.c.  Optical  waveguides: 

a. 7.  Field  programmable  logic  devices 
having  any  of  the  following: 

a. 7. a.  An  equivalent  usable  gate  count  of 
more  than  30,000  (2  input  gates): 

a.7.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.1  ns;  or 

a.7.c.  A  toggle  frequency  exceeding  133 
MHz: 

Note:  3A001.a.7  includes:  Simple 
Programmable  Logic  Devices  (SPLDs), 
Complex  Programmable  Logic  Devices 
(CPLDs),  Field  Programmable  Gate  Arrays 
(FPGAs),  Field  Programmable  Logic  Arrays 
(FPLAs),  and  Field  Programmable 
Interconnects  (FPICs). 

N.B.:  Field  programmable  logic  devices  are 
also  known  as  field  programmable  gate  or 
field  programmable  logic  arrays. 

a. 8.  IReservedj 

a.9.  Neural  network  integrated  circuits: 

a.  10.  Custom  integrated  circuits  for  which 
the  function  is  unknown,  or  the  control 

.  status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

a.lO.a.  More  than  1,000  terminals: 

a.lO.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.1  ns:  or 

a.lO.c.  An  operating  frequency  exceeding  3 
GHz: 

a.ll.  Digital  integrated  circuits,  other  than 
those  described  in  3A001.a.3  to  3A001.a.lO 
and  3A001.a.l2,  based  upon  any  co(npound 
semiconductor  and  having  any  of  the 
following: 

a. 11. a.  An  equivalent  gate  count  of  more 
than  3,000  (2  input  gates):  or 

a.ll.b.  A  toggle  frequency  exceeding  1.2 
GHz: 

a. 12.  Fast  Fourier  Transform  (FFT) 
processors  having  a  rated  execution  time  for 
an  N-point  complex  FFT  of  less  than  (N  log2 
N)/20,480  ms,  where  N  is  the  number  of 
points: 

Technical  Note:  When  N  is  equal  to  1.024 
points,  the  formula  in  3A001.a.l2  gives  an 
exef:ution  time  of  500  ^s. 

b.  Microwave  or  millimeter  wave 
components,  as  follows: 

b.l.  Electronic  vacuum  tubes  and  cathodes, 
as  follows: 

Note  1:  3A001.b.l  does  not  control  tubes 
designed  or  rated  for  operation  in  any 
frequency  band  which  meets  all  of  the 
following  characteristics: 

(a)  Does  not  exceed  31  GHz:  and 

|b)  Is  "allo<:ated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

Note  2:  3A001.b.l  does  not  control  non- 
"space-qualified"  tubes  which  meet  all  the 
following  characteristics: 


(a)  An  average  output  power  equal  to  or 
less  than  50  W:  and 

(b)  Designed  or  rated  for  operation  in  any 
frequency  band  which  meets  all  of  the 
following  characteristics: 

(1)  Exceeds  31  GHz  but  does  not  exceed 
43.5  GHz;  and 

(2)  Is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

b.l.a.  Traveling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

b.l.a. 1.  Operating  at  frequencies  exceeding 
31  GHz: 

b.l. a. 2.  Having  a  cathode  heater  element 
with  a  turn  on  time  to  rated  RF  power  of  less 
than  3  seconds: 

b.l.a.3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  a  "fractional 
bandwidth"  of  more  than  7%  or  a  peak 
power  exceeding  2.5  kW; 

b.l. a. 4.  Helix  lubes,  or  derivatives  thereof, 
with  any  of  the  following  characteristics: 

b.l.a.4.a.  An  "instantaneous  bandwidth"  of 
more  than  one  octave,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  0.5; 

b.l.a.4.b.  An  "instantaneous  bandwidth"  of 
one  octave  or  less,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  1;  or 

b.l.a.4.c.  Being  "space  qualified": 

b.l.b.  Crossed-field  amplifier  tubes  with  a 
gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  designed  for 
electronic  tubes  producing.a  continuous 
emission  current  density  at  rated  operating 
conditions  exceeding  5  A/cm^; 

b.2.  Microwave  integrated  circuits  or 
modules  having  all  of  the  following: 

b.2.a.  Containing  "monolithic  integrated 
circuits"  having  one  or  more  active  circuit 
elements:  and 

b.2.b.  Operating  at  frequencies  above  3 
GHz: 

Note  1:  3A001.b.2  does  not  control  circuits 
or  modules  for  equipment  designed  or  rated 
to. operate  in  any  frequency  band  which 
meets  all  of  the  following  characteristics: 

(a)  Does  not  exceed  31  GHz;  and 

(b)  Is  "allocated  by  the  ITU"  for  radio- 
'communications  services,  but  not  for  radio- 
determination. 

Note  2:  3A001.b.2  does  not  control 
broadcast  satellite  equipment  designed  or 
rated  to  operate  in  the  frequency  range  of 
40.5  to  42.5  GHz. 

b.3.  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31  GHz; 

b.4.  Microwave  solid  state  amplifiers, 
having  any  of  the  following: 

b.4.a.  Operating  frequencies  exceeding  10.5 
GHz  and  an  "instantaneous  bandwidth"  of 
more  than  half  an  octave;  or 

b.4.b.  Operating  frequencies  exceeding  31 
GHz; 

b.5.  Electronically  or  magnetically  tunable 
band-pass  or  band-stop  filters  having  more 
than  5  tunable  resonators  capable  of  tuning 
across  a  1.5:1  frequency  band  (fmiu/fmm)  in 
less  than  10  \is  having  any  of  the  following: 

b.5. a.  A  band-pass  bandwidth  of  more  than 
0.5%  of  center  frequency;  or 

b.5.b.  A  band-stop  bandwidth  of  less  than 
0.5%  of  center  frequency: 


b.6.  Microwave  "assemblies"  capable  of 
operating  at  frequencies  exceeding  31  GHz; 

b.7.  Mixers  and  converters  designed  to 
extend  the  frequency  range  of  equipment 
described  in  3A002.C,  3A002.e  or  3A002.f 
beyond  the  limits  stated  therein; 

b.8.  Microwave  power  amplifiers 
containing  tubes  controlled  by  3A001.b  and 
having  all  of  the  following: 

b.S.a.  Operating  frequencies  above  3  GHz; 

b.8.b.  An  average  output  power  density         '. 
exceeding  80  W/kg;  and  ^ 

b.B.c.  A  volume  of  less  than  400  cm*; 

Note:  3A001.b.8  does  not  control 
equipment  designed  or  rated  for  operation  in 
any  frequency  band  which  is  "allocated  by 
the  ITU"  for  radio^communications  services, 
but  not  for  radio-determination. 

c.  Acoustic  wave  devices,  as  follows,  and        ' 
specially  designed  components  therefor: 

c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
any  of  the  following: 

c.l. a.  A  carrier  frequency  exceeding  2.5 
GHz; 

c.l.b.  A  carrier  frequency  exceeding  1  GHz, 
but  not  exceeding  2.5  GHz,  and  having  any 
of  the  following: 

c.l. b.l.  A  frequency  side-lobe  rejection 
exceeding  55  dB; 

c.l. b.2.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  ^s  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.b.3.  A  bandwidth  greater  than  250 
MHz:  or 

c.l. b.4.  A  dispersive  delay  of  more  than  10 
us;  or 

c.l.c.  A  carrier  frequency  of  1  GHz  or  less, 
having  any  of  the  following: 

c.l.c.l.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  ps  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.c. 2.  A  dispersive  delay  of  more  than  10 
^s;  or 

c.l:c.3.  A  frequency  side-lobe  rejection 
exceeding  55  dB  and  a  bandwidth  greater   . 
than  50  MHz; 

C.2.  Bulk  (volume)  acoustic  wave  devices 
[i.e..  "signal  processing"  devices  employing 
elastic  waves)  that  permit  the  direct 
processing  of  signals  at  frequencies 
exceeding  1  GHz; 

C.3.  Acoustic-optic  "signal  processing" 
devices  employing  interaction  between 
acoustic  waves  (bulk  wave  or  surface  wave) 
and  light  waves  that  permit  the  direct 
processing  of  signals  or  images,  including 
spectral  analysis,  correlation  or  convolution: 

d.  Electronic  devices  and  circuits 
containing  components,  manufactured  from 
"superconductive"  materials  specially 
designed  for  operation  at  temperatures  below 
the  "critical  temperature"  of  at  least  one  of 
the  "superconductive"  constituents,  with  any 
of  the  following: 

d.l.  Current  switching  for  digital  circuits 
using  "superconductive"  gates  with  a 
product  of  delay  time  per  gate  (in  seconds) 
and  power  dissipation  per  gate  (in  watts)  of 
less  than  10 "  '■•  j;  or 

d.2.  Frequency  selection  at  all  frequencies 
using  resonant  circuits  with  Q-values 
exceeding  10.000; 

e.  High  energy  devices,  as  follows: 


e.l.  Batteries  and  photovoltaic  arrays,  as 
follows: 

Note:  3A001.e.l    does  not  control  batteries 
with  volumes  equal  to  or  less  than  27  cm3 
[e.g.,  standard  Q-cells  or  R14  batteries). 

e.l. a.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  480  Wh/kg  and 
rated  for  operation  in  the  temperature  range 
from  below  243  K  ( -  30°  C)  to  above  343  K 
(70°  C); 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150  Wh/ 
kg  after  75  charge/discharge  cycles  at  a 
discharge  current  equal  to  C/5  hours  ©  being 
the  nominal  capacfty  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  ( -  20°  C)  to  above  331K  (60° 
C): 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
voltage  divided  by  the  total  mass  of  the  cell 
(or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a  specific 
power  exceeding  160  W/m  -  at  an  operating 
temperature  of  301  K  (28°  C)  under  a 
tungsten  illumination  of  1  kW/m^  at  2,800  K 
(2,527°  C); 

e.2.  High  energy  storage  capacitors,  as 
follows: 

e.2. a.  Capacitors  with  a  repetition  rate  of 
less  than  10  Hz  (single  shot  capacitors) 
having  all  of  the  following: 
_  e.2.a.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2. a. 2.  An  energy  density  equal  to  or  more 
than  250  )/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or  more 
than  25  k): 

e.2.b.  Capacitors  with  a  repetition  rate  of 
10  Hz  or  more  (repetition  rated  capacitors) 
having  all  of  the  following: 

e.2.b.l.  A  ^roltage  rating  equal  to  or  more 
than  5  kV; 

e.2.b'.2.  An  energy  density  equal  to  or  more 
than  50  J/kg; 

e.2.b.3.  A  total  energy  equal  to  or  more 
than  100  J;  and 

e.2. b.4.  A  charge/discharge  cycle  life  equal 
to  or  more  than  10,000; 

e.3.  "Superconductive"  electromagnets  and 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
second,  having  all  of  the  following: 

Note:  3 AOOl. e.3  does  not  control 
"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging(MRI)  medical  equipment. 

e.3.a.  Energy  delivered  during  the 
discharge  exceeding  10  kj  in  the  first  second; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250  mm;  and 

e.b.c.  Rated  for  a  magnetic  induction  of 
niore  than  8  T  or  "overall  current  density" 
in  the  winding  of  more  than  300  A/mm^; 

f.  Rotary  input  type  shaft  absolute  position 
encoders  having  any  of  the  following: 

f.l.  A  resolution  of  better  than  1  part  in 
265,000  (18  bit  resolution)  of  full  scale;  or 

f.2.  An  accuracy  better  than  ±2.5  seconds 
of  arc. 


3A002    General  purpose  electronic 
equipment,  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 


,  *  *  * 


Unit:*    *   * 

Related  Controls: 

Related  Definitions:  Constant  percentage 
bandwidth  filters  are  also  known  as  octave  or 
fractional  octave  filters. 

Items: 

a.  Recording  equipment,  hs  follows,  and 
specially  designed  test  tape  therefor: 

a.l.  Analog  instrumentation  rhagnetic  tape 
recorders,  including  those  permitting  the 
recording  of  digital  signals  [e.g.,  using  a  high 
density  digital  recording  (HDDR)  module), 
having  any  of  the  following: 

a.l. a.  A  bandwidth  exceeding  4  MHz  per 
electronic  channel  or  track; 

a.l.b.  A  bandwidth  exceeding  2  MHz  per 
electronic  channel  or  track  and  having  more 
than  42  tracks;  or  a. I.e.  A  time  displacement 
(base)  error,  measured  in  accordance  with 
applicable  IRIG  orEIA  documents,  pf  less 
than  ±0.1  ps; 

Note:  Analog  magnetic  tape  recorders 
specially  designed  for  civilian  video 
purposes  are  not  considered  to  be 
instrumentation  tape  recorders. 

a. 2.  Digital  video  magnetic  tape  recorders 
having  a  maximum  digital  interface  transfer 
rate  exceeding  360  Mbit/s: 

Note:  3A002.a.2  does  not  control  digital 
video  magnetic  tape  recorders  specially 
designed  for  television  recording  using  a 
signal  format,  which  may  include  a 
compressed  signal  format,  standardized  or 
recommended  by  the  ITU,  the  lEC,  the 
SMPTE,  the  EBU  or  the  IEEE  for-civil 
television  applications. 

a.3.  Digital  instrumentation  magnetic  tape 
data  recorders  employing  helical  scan 
techniques  or  fixed  head  techniques,  having 
any  of  the  following: 

a.3.a.  A  maximum  digital  interface  transfer 
rate  exceeding  175  Mbit/s;  or  a.3.b.  Being 
"space  qualified":  .   , 

Note:  3A002.a.3  does  not  control  analog 
magnetic  tape  recorders  equipped  with 
HDDR  conversion  electronics  and  configured 
to  record  only  digital  data. 

a.4.  Equipment,  having  a  maximum  digital 
interface  transfer  rate  exceeding  175  Mbit/s, 
designed  to  convert  digital  video  magnetic 
tape  recorders  for  use  as  digital 
instrumentation  data  recorders; 

a. 5.  Waveform  digitizers  and  transient 
recorders  having  all  of  the  following: 

MB.:Seealso3A292. 

a.S.a.  Digitizing  rates  equal  toujr  more  than 
•200  million  samples  per  second  and  a 
resolution  of  10  bits  or  more;  and 

a.5.b.  A  continuous  throughput  of  2 
Gbit/s  or  more; 

Technical.  Note:  For  those  instruments 
with  a  parallel  bus  architecture,  the 
continuous  throughput  rate  is  the  highest 
word  rate  multiplied  by  the  number  of  bits 
in  a  word.  Continuous  throughput  is  the 
fastest  data  rate  the  instrument  can  output  to 
mass  storage  without  the  loss  of  any 
information  while  sustaining  the  sampling 
rate  and  analog-to-digital  conversion. 


b.  "Frequency  synthesizer",  "electronic 
assemblies"  having  a  "frequency  switching 
time"  from  one  selected  frequency  to  another 
of  less  than  1  ms; 

c.  Radio  frequency  "signal  analyzers",  as 
follows: 

c.l.  "Signal  analyzers"  capable  of 
analyzing  frequtencies  exceeding  31  GHz; 

c.2.  "Dynamic  signal  analyzers"  having  a 
"real-time  bandwidth"  exceeding  500  kHz; 

Note:  3A002.C.2  does  not  control  those 
"dynamic  signal  analyzers"  using  only 
constant  percentage  bandwidth  filters  (also 
known  as  octave  or  fractional  octave  filters). 

d.  Frequency  synthesized  signal  generators 
producing  output  frequencies,  the  accuracy 
and  short  term  and  long  term  stability  of 
which  are  controlled,  derived  from  or 
disciplined  by  the  internal  master  frequency, 
and  having  any  of  the  following: 

d.l.  A  maximum  synthesized  frequency 
exceeding  31  GHz: 

d.2.  A  "frequency  switching  time"  from 
one  selected  frequency  to  another  of  less  than 
1  ms:  or 

d.3.  A  single  sideband  (SSB)  phase  noise 
better  than  -  (126  +  20  logioF  -  20  logioO  in 
dBc/Hz,^  where  F  is  the  off-set  from  the 
operating  frequency  in  Hz  and  f  is-the 
operating  frequency  in  MHz; 

Note:  3A002.d  does  not  control  equipment 
in  which  the  output  frequency  is  either 
produced  by  the  addition  or  subtraction  of 
two  or  more  crystal  oscillator  frequencies,  or 
by  an  addition  or  subtraction  followed  by  a 
multiplication  of  the  result. 

e.  Network  analyzers  with  a  maximum 
operating  frequency  exceeding  40  GHz; 

f.  Microwave  test  receivers  having  all  of  the 
following: 

f.l.  A  maximum  operating  frequency 
exceeding  40  GHz;  and 

f.2.  Being  capable  of  measuring  amplitude 
and  phase  simultaneously; 

g.  Atomic  frequency  standards  having  any 
of  the  following: 

g.l.  Long-term  stability  (aging)  less  (better) 
than  1  x  10  "/month:  or  g.2.  Being  "space 
qualified". 

Note:  3A002.g.l  does  not  contwl  non- 
"space  qualified"  rubidium  standards. 

3B001     Equipment  for  the  manufacturing  of 
semiconductor  devices  or  materials,  as 
follows  (see  List  of  Items  Controlled),  and 
specialty  designed  components  and 
accessories  therefor. 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  *   *    * 

Related  Definitions:  '   *   * 

Items: 

a.  "Stored  program  controlled"  equipment 
designed  for  epitaxial  growth,  as  follows: 

a.l.  Equipment  capable  of  producing  a 
layer  thickness  unif6rm  to  less  than  ±  2.5% 
across  a  distance  of  75  mm  or  more; 

a. 2.  Metal  organic  chemical  vapor 
deposition  (MOCVD)  reactors  specially 
designed  for  compound  semiconductor 
cr\'stal  growth  by  the  chemical  reaction 
between  materials  controlled  by  3C003  or 
3C004; 
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a.3.  Molecular  beam  epitaxial  growth 
equipment  using  gas  or  solid  sources; 

b.  "Stored  program  controlled"  equipment 
designed  for  ion  implantation,  having  any  of 
the  following: 

b.l.  A  beam  energy  (accelerating  voltage) 
exceeding  iMeV; 

b.2.  Being  specially  designed  and 
optimized  to  operate  at  a  beam  energy 
(accelerating  voltage  of  less  than  2  keV; 

b.3.  Direct  write  capability:  or 

b.4.  Being  capable  of  high  energy  oxygen 
implant  Into  a  heated  semiconductor  material 
"substrate": 

c.  "Stored  program  controlled"  anisotropic 
plasma  dry  etching  equipment,  as  follows: 

c.l.  Equipment  with  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 

c.l.a.  Designed  or  optimized  to  produce 
critical  dimensions  of  0.3^m  or  less  with 
±5%  3  sigma  precision;  or 

c.l.b.  Designed  for  generating  less  than 
0.04  particles/cm-  with  a  measurable  particle 
size  greater  than  0.1  \im  in  diameter; 

C.2.  Equipment  specially  designed  for 
equipment  controlled  by  3B001.e.  and  having 
any  of  the  following: 


c.2.a.  Designed  or  optimized  to  .produce 
critical  dimensions  of  0.3  jim  or  less  with 
±5%  3  sigma  precision;  or 

c.2.b.  Designed  for  generating  less  than 
0.04  particles/cm-  with  a  measurable  particle 
size  greater  than  0.1  ^m  in  diameter; 

d.  "Stored  program  controlled"  plasma 
enhanced  CVD  equipment,  as  follows: 

d.l.  Equipment  with  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 

d.l. a.  Designed  or  optimized  to  produce 
critical  dimensions  of  0.3nm  or  less  with 
±5%  3  sigma  precision;  or 

d.l.b.  Designed  for  generating  less  than 
0.04  particles/cm^  with  a  measurable  particle 
size  greater  than  0.1  ^m  in  diameter; 

d.2.  Equipment  specially  designed  for 
equipment  Controlled  by  3B001.e.  and  having 
any  of  the  following: 

d.2. a.  Designed  or  optimized  to  produce 
critical  dimensions  of  O.Sjim  or  less  with 
±5%  3  sigma  precision;  or 

d.2.b.  Designed  for  generating  less  than 
0.04  particles/cm-  with  a  measurable  particle 
size  greater  than  0.1  ^m  in  diameter; 

e.  "Stored  program  controlled"  automatic 
loading  multi-chamber  central  wafer 
handling  systems,  having  all  of  tbe  following: 


e.l.  Interfaces  for  wafer  input  and  output, 
to  which  more  than  two  pieces  of 
semiconductor  processing  equipment  are  to 
be  connected;  and 

e.2.  Designed  to  form  an  integrated  system 
in  a  vacuum  environment  for  sequential 
multiple  wafer  processing; 

Note:  3B001.e.  does  not  control  automatic 
robotic  wafer  handling  systems  not  designed 
to  operate  in  a  vacuum  environment. 

f.  "Stored  program  controlled"  lithography 
equipment,  as  follows: 

f.l.  Align  and  expose  step  and  repeat 
(direct  step  on  wafer]  or  step  and  scan 
(scanner)  equipment  for  wafer  processing 
using  photo-optical  or  X-ray  methods,  having 
any  of  the  following: 

f.l. a.  A  light  source  wavelength  shorter 
than  350  nm;  or 

f.l.b.  Capable  of  producing  a  pattern  with 
a  minimum  resolvable  feature  size  of  0.5  ^m 
or  less; 

Technical  Note:  The  minimum  resolvable 
feature  size  is  calculated  by  the  following 
formula: 


(an  exposure  light  source  wavelength  in  ^m)x(K  factor) 

MRF  =  — : — ; 

numerical  aperture 


where  the  K  factor  =  0.7. 

MRF  =  minimum  resolvable  feature  size. 

f.2.  Equipment  specially  designed  for  mask 
making  or  semiconductor  device  processing 
using  deflected  focused  electron  beam,  ion 
bearp  or  "laser"  beam,  having  any  of  the 
following: 

f.2. a.  A  spot  size  smaller  than  0.2  ^m; 

f.2.b.  Being  capable  of  producing  a  pattern 
with  a  feature  size  of  less  than  1  ^m;  or 

f.2.c.  An  overlay  accuracy  of  better  than  ± 
0.20  ^m  (3  sigma); 

g.  Masks  and  reticles  designed  for 
integrated  circuits  controlled  by  3A001; 

h.  Multi-layer  masks  with  a  phase  shif^ 
layer. 

3B991    Equipment  not  controlled  by  3B001 
for  the  manufacture  of  electronic 
components  and  materials,  and  specialty 
designed  components  and  accessories 
therefor. 


List  of  Items  Controlled 

Unit:''   '   " 

Related  Controls:  *    *    * 

Related  Definitions:  'Sputtering'  is  an 
overlay  coating  process  wherein  positively 
charged  ions  are  accelerated  by  an  electric 
field  towards  the  surface  of  a  target  (coating 
material).  The  kinetic  energy  of  the  impacting 
ions  is  sufficient  to  cause  target  surface  atoms 
to  be  released  and  deposited  on  thq  substrate. 
(NOTE:  Triode,  magnetron  or  radio  frequency 
sputtering  to  increase  adhesion  of  coating 
and  rate  of  deposition  are  ordinary 
modifications  of  the  process.) 

Items:  a.  Equipment  specially  designed  for 
the  manufacture  of  electron  tubes,  optical 


elements  and  specially  designed  components 
therefor  controlled  by  3A001  or  3A991; 

b.  Equipment  specially  designed  for  the 
manufacture  of  semiconductor  devices, 
integrated  circuits  and  "electronic 
assemblies",  as  follows,  and  systems 
incorporating  or  having  the  characteristics  of 
such  equipment: 

Note:  3B991.b  also  controls  equipment 
used  or  modified  for  use  in  the  manufacture 
of  other  devices,  such  as  imaging  devices, 
electro-optical  devices,  acoustic-wave 
devices. 

b.l.  Equipment  for  the  processing  of 
materials  for  the  manufacture  of  devices  and 
components  as  specified  in  the  heading  of 
3B991.b,  as  follows: 

Note:  3B991  does  not  control  quartz 
furnace  tubes,  furnace  liners,  paddles,  boats 
(except  specially  designed  caged  boats), 
bubblers,  cassettes  or  crucibles  specially 
designed  for  the  processing  equipment 
controlled  by  3B991.b.l. 

b.l.a.  Equipment  for  producing 
polycrystalline  silicon  and  materials 
controlled  byJCOOl: 

b.l.b.  Equipment  specially  designed  for 
purifying  or  processing  III/V  and  II/VI 
semiconductor  materials  controlled  by 
3C001 ,  3C002 .  3C003 ,  or  3C004 ,  except     . 
crystal  pullers,  for  which  see  3B991.b.l.c 
below; 

b.l.c.  Crystal  pullers  and  furnaces,  as 
follows: 

Note:  3B991. b.l.c  does  not  control 
diffusion  and  oxidation  furnaces. 

b.l.c.l.  Annealing  or  recrystallizing 
equipment  other  than  constant  temperature 
furnaces  employing  high  rates  of  energy 


transfer  capable  of  processing  wafers  at  a  rate 
exceeding  0.005  m^  per  minute; 

b.l.c.2.  "Stored  program  controlled" 
'  crystal  pullers  having  any  of  the  following 
characteristics: 

b.l.c.2.a.  Rechargeable  without  replacing 
the  crucible  container; 

b.l.c.2.b.  Capable  of  operation  at  pressures 
above  2.5x10*  Pa;  or 

b.l.c.2.c.  Capable  of  pulling  crystals  of  a 
diameter  exceeding  100  mm; 

b.l.d.  "Stored  program  controlled" 
equipment  for  epitaxial  growth  having  any  of 
the  following  characteristics: 

b.l. d.l.  Capable  of  producing  a  layer 
thickness  uniformity  across  the  wafer  of 
equal  to  or  better  than  +3.5%;  or 

b.l. d.2.  Rotation  of  individual  wafers 
during  processing; 

b.l.e.  Molecular  beam  epitaxial  growth 
equipment; 

b.l.f.  Magnetically  enhanced  'sputtering' 
equipment  with  specially  designed  integral 
load  locks  capable  of  transferring  wafers  in 
an  isolated  vacuum  environment; 

b.l.g.  Equipment  specially  designed  for  ion 
implantation,  ion-enhanced  or  photo- 
enhanced  diffusion,  having  any  of  the 
following  characteristics: 

b.l. g.l.  Patterning  capability; 

b.l.g.2.  Beam  energy  (accelerating  voltage) 
exceeding  200  keV; 

b.l.g.3.  Optimized  to  operate  at  a  beam 
energy  (accelerating  voltage)  of  less  than  10 
keV;  or 

b.l.g.4.  Capable  of  high  energy  oxygen 
implant  into  a  heated  "substrate";  ' 

b.l.h.  "Stored  program  controlled" 
equipment  for  the  selective  removal  (etching) 
by  means  of  anisotropic  dry  methods  (e.g., 
plasma),  as  follows: 


b.l.h.l.  Batch  types  having  either  of  the 
following: 

b.l.h.l.a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types;  or 

b.l.h.l.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less; 

b.l.h. 2.  Single  wafer  types  having  any  of 
^    the  following: 

b.l.h. 2. a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types; 

b.l.h.2.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less;  or 

b.l.h.2.c.  Cassette-to-cassette  and  load 
locks  wafer  handling; 

Notes:  1.  "Batch  types"  refers  to  machines 
not  specially  designed  for  production 
processing  of  single  wafers.  Such  machines 
can  process  two  or  more  wafers 
simultaneously  with  common  process 
parameters,  e.g.,  RF  power,  temperature,  etch 
gas  species,  flow  rates. 

2.  "Single  wafer  types"  refers  to  machines 
specially  designed  for  production  processing 
of  single  wafers.  These  machines  mayuse 
automatic  wafer  handling  techniques  to  load 
a  single  wafer  into  the  equipment  for 
processing.  The  definition  includes 
equipment  that  can  load  and  process  several 
wafers  but  where  the  etching  parameters,  e.g., 
RF  power  or  end  point,  can  be  independently 
determined  for  each  individual  wafer. 

b.l.i.  "Chemical  vapor  deposition"  (CVD) 
equipment,  e.g.,  plasma-enhanced  CVD 
(PECVD)  or  photo-enhanced  CVD,  for 
semiconductor  device  manufacturing,  having 
either  of  the  following  capabilities,  for 
deposition  of  oxides,  nitrides,  metals  or 
polysilicon: 

b.l.i.l.  "Chemical  vapor  deposition" 
equipment  operating  below  10*  Pa;  or 

b.l.i.2.  PECVD  equipment  operating  either 
below  60  Pa  (450  millitorr)  or  having 
automatic  cassette-to-cassette  and  load  lock 
wafer  handling;  9 

Note:  3B991  .b.l.i  does  not  control  low 
pressure  "chemical  vapor  deposition" 
(LPCVD)  systems  or  reactive  "sputtering" 
equipment. 

b.l.j.  Electron  beam  systems  specially 
designed  or  modified  for  mask  making  or 
semiconductor  device  processing  having  any 
of  the  following  characteristics: 

b.l.j.l.  Electrostatic  beam  deflection; 

b.l.j. 2.  Shaped,  non-Gaussian  beam  profile; 

b.l.j.3.  Digital-to-analog  conversion  rate 
exceeding  3  MHz; 

b.l.j.4.  Digital-to-analog  conversion 
accuracy  exceeding  12  bit;  or 

b.l.j. 5.  Target-to-beam  position  feedback 
control  precision  of  1  micrometer  or  finer; 

Note:  3B991. b.l.j  does  not  control  electron 
beam  deposition  systems  or  general  purpose 
scanning  electron  microscopes. 

b.l.k.  Surface  finishing  equipment  for  the 
processing  of  semiconductor  wafers  as 
follows: 

b.l.k.l.  Specially  designed  equipment  for 
backside  processing  of  wafers  thinner  than 
100  micrometer  and  the  subsequent 
separation  thereof;  or 

b.l.k.2.  Specially  designed  equipment  for 
achieving  a  surface  roughness  of  the  active 
surface  of  a  processed  wafer  with  a  two- 
sigma  value  of  2  micrometer  or  less,  total 
indicator  reading  (TIR);    , 


Note:  3B991.b.l.k  does  not  control  single- 
side  lapping  and  polishing  equipment  for 
wafer  surface  finishing. 

b.l.i.  Interconnection  equipment  which 
includes  common  single  or  multiple  vacuum 
chambers  specially  designed  to  permit  the 
integration  of  amy  equipment  controlled  by 
3B991  into  a  complete  system; 

b.l.m.  "Stored  program  controlled" 
equipment  using  "lasers"  for  the  repair  or 
trimming  of  "monolithic  integrated  circuits" 
with  either  of  the  following  characteristics: 

b.l.m.l.  Positioning  accuracy  less  than  ±  1 
micrometer;  or 

b.l.m.2.  Spot  size  (kerf  width)  less  than  3 
micrometer. 

b.2.  Masks,  mask  "substrates",  mask- 
making  equipment  and  image  transfer 
equipment  for  the  manufacture  of  devices 
and  components  as  specified  in  the  heading 
of  3B991,  as  follows: 

Note:  The  term  "masks"  refers  to  those 
used  in  electron  beam  lithography.  X-ray 
lithography,  and  ultraviolet  lithography,  as 
well  as  the  usual  ultraviolet  and  visible 
photo-lithography. 

b.2.a.  Finishedmasks,  reticles  and  designs 
therefor,  except: 

b.2.a.l.  Finished  masks  or  reticles  for  the 
production  of  unembargoed  integrated 
circuits;  or 

b.2.a.2.  Masks  or  reticles,  having  both  of 
the  following  characteristics: 

b.2.a.2.a.  Their  design  is  based  on 
geometries  of  2.5  micrometer  or  more;  and 

b.2.a.2.b.  The  design  does  not  include 
special  features  to  alter  the  intended  use  by 
means  of  production  equipment  or 
"software"; 

b.2.b.  Mask  "substrates"  as  follows: 

b.2.b.l.  Hard  surface  [e.g.,  chromium, 
silicon,  molybdenum)  coated  "substrates" 
(e.g.,  glass,  quartz,  sapphire)  for  the 
preparation  of  masks  having  dimensions 
exceeding  125  mm  x  125  mm;  or 

b.2.b.2.  "Substrates"  specially  designed  for 
X-ray  masks; 

b.2.c.  Equipment,  other  than  general 
purpose  computers,  specially  designed  for 
computer  aided  design  (CAD)  of 
semiconductor  devices  or  integrated  circuits; 

b.2.d.  Equipment  or  machines,  as  follows, 
for  mask  or  reticle  fabrication: 

b.2. d.l.  Photo-optical  step  and  repeat 
cameras  capable  of  producing  arrays  larger 
than  100  mm  x  100  mm.  or  capable  of 
producing  a  single  exposure  larger  than  6 
nmi  X  6  mm  in  the  image  [i.e.,  focal)  plane, 
or  capable  of  producing  line  widths  of  less 
than  2.5  micrometer  in  the  photoresist  on  the 
"substrate"; 

b.2. d.2.  Mask  or  reticle  fabrication 
equipment  using  ion  or  "laser"  beam 
lithography  capable  of  producing  line  widths 
of  less  than  2.5  micrometer;  or 

b.2.d.3.  Equipment  or  holders  for  altering 
masks  or  reticles  or  adding  pellicles  to 
remove  defects; 

Note:  3B991.b.2.d.l  and  b.2.d.2  do  not 
control  mask  fabrication  equipment  using 
photo-optical  methods  which  was  either 
commercially  available  before  the  1st 
January,  1980,  or  hals  a  performance  no  better 
than  such  equipment. 


b.2.e.  "Stored  program  controlled" 
equipment  for  the  inspection  of  masks, 
reticles  or  pellicles  with: 

b.2.e.l.  A  resolution  of  0.25  micrometer  or 
finer;  and 

b.2. e.2.  A  precision  of  0.75  micrometer  or 
finer  over  a  distance  in  one  or  two 
coordinates  of  63.5  mm  or  more; 

Note:  3B991.b.2.e  does  not  control  general 
purpose  scanning  electron  microscopes 
except  when  specially  designed  and         '^• 
instrumented  for  automatic  pattern 
inspection. 

b.2.f.  Align  and  expose  equipment  for 
wafer  production  using  photo-optical  or  X- 
ray  methods,  including  both  projection  image 
transfer  equipment  and  step  and  repeat 
(direct  step  on  wafer]  or  step  and  scan 
(scanner)  equipment,  capable  of  performing 
any  of  the  following  functions: 

Note:  3B991.b.2.f  does  not  control  photo- 
optical  contact  and  proximity  mask  align  and 
expose  equipment  or  contact  image  transfer 
equipment.  .. 

b.2. f.l.  Production  of  a  pattern  size  of  less 
than  2.5  micrometer; 

b.2. f.2.  Alignment  with  a  precision  finer 
than  ±  0.25  micrometer  (3  sigma); 

b.2.f.3.  Machine-to-macHine  overlay  no 
better  than  ±  0.3  micrometer;  or 

b.2.f.4.  A  light  source  wavelength  shorter 
than  400  nm; 

b.2.g.  Electron  beam,  ion  beam  or  X-ray 
equipment  for  projection  image  transfer 
capable  of  producing  patterns  less  than  2.5 
micrometer: 

Note:  For  focused,  deflected-beam  systems 
(direct  vvrite  systems),  see  3B991.b.l.j  or  b.lO. 

b.2.h.  Equipment  using  "lasers"  for  direct  . 
write  on  wafers  capable  of  producing 
pattenl^  less  than  2.5  micrometer. 

b.3.  Equipment  for  the  assembly  of 
integrated  circuits,  as  follows: 

b.3.a.  "Stored  program  controlled"  die 
bonders  having  all  of  the  following 
characteristic^: 

b.3.a.l.  Specially  designed  for  "hybrid 
integrated  circuits"; 

b.3.a.2.  X-Y  stage  positioning  travel 
exceeding  37.5  x  37.5  mm;  and 

b.3.a.3.  Placement  accuracy  in  the  X-Y 
plane  of  finer  than  ±10  micrometer; 

b.3.b.  "Stored  program  controlled" 
equipment  for  producing  multiple  bonds  in  ■ 
a  single  operation  (e.g.,  beam  lead  bonders, 
chip  carrier  bonders,  tape  bonders); 

b.3.c.  Semi-automatic  or  automatic  hot  cap 
sealers,  in  which  the  cap  is  heated  locally  to 
a  higher  temperature  than  the  body  of  the 
package,  specially  designed  for  ceramic 
microcircuit  packages  controlled  by  3A001 
and  that  have  a  throughput  equal  to  or  more 
than  one  package  per  minute. 

Note:  3B991.b.3  does  not  control  general 
purpose  resistance  type  spot  welders. 

b.4.  Filters  for  clean  rooms  capable  of 
providing  an  air  environment  of  10  or  less 
particles  of  0.3  micrometer  or  smaller  per 
0.02832  m^  and  filter  materials  therefor. 


10598  Federal  Register /Vol.  68,  No.  43  /  Wednesday,  March  5.  2003 /Rules  and  RegulaUons 


3C004    Hydrides  of  phosphorus,  arsenic  or 
antimony,  having  a  purity  better  than 
99.999%,  even  diluted  in  inert  gases  or 
hydrogen. 


List  of  Items  Controlled 

Unit:*  *   * 

Related  Controls:  N/A 

Related  Definition:  *   *   * 

Items: 

The  list  of  items  controlled  is  contained  in 
the  ECCN  heading. 

Note:  This  entry  does  not  control  hydrides 
containing  20%  molar  or  more  of  inert  gases 
or  hydrogen. 

3E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of 
equipment  or  materials  controlled  by  3A 
(except  3A292,  3A980,  3A981,  3A991  or 
3A992),  3B  (except  3B991  and  3B992)  or  3C. 


List  of  Items  Controlled 

Unit:  *   *   *  •         ' 

Related  Controls:  *   *   * 

Related  Definition:  *    *   * 

Items: 

The  list  of  items  controlled  is  contained  in 
the  ECCN  heading. 

Note:  3E001  does  not  control  "technology" 
for  the  "development"  or  "production"  of: 

(a)  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

(b)  Integrated  circuits  controlled  by 
SAOOl.a.a  to  a. 12.  having  all  of  the  following: 

(b.l)  Using  "technology"  of  0.7  micrometer 
or  more;  and 

(b.2)  Not  incorporating  multi-layer 
structures. 

Technical  Note:  The  term  multi-layer 
structures  in  Note  b.2  does  not  include 
devices  incorporating  a  maximum  of  three 
metal  layers  and  three  polysilicon  layers. 

3E002    "Technology"  according  to  the 
General  Technology  Note  other  than  that 
controlled  in  3E001  for  the  "development" 
or  "production"  of  "microprocessor 
microcircuits",  "micro-computer 
microcircuits"  and  microcontroller 
microcircuits  having  a  "composite 
theoretical  performance"  ("CTP")  of  530 
million  theoretical  operations  per  second 
(MTOPS)  or  more  and  an  arithmetic  logic 
unit  with  an  access  width  of  32  bits  or  more. 


List  of  Items  Controlled 

Unit:  '  *  ' 

Related  Controls:  *  *  * 

Related  Definitions:  **  * 

hems: 

The  list  of  items  controlled  is  contained  in 
the  ECCN  heading. 

Note:  3E002  does  not  control  "technology" 
for  the  "development"  or  "production"  of: 

(a)  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

(b)  Integrated  circuits  controlled  by 
3A001.a.3  to  a.l2,  having  all  of  the  following: 

(b.l)  Using  "technology"  of  0.7  micrometer 
or  more:  and 


(b.2)  Not  incorporating  multi-layer 
structures. 

Technical  Note:  The  term  multi-layer 
structures  in  Note  b.2  does  not  include 
devices  incorporating  a  maximum  of  three 
metal  layers  and  three  polysilicon  layers. 

3E003    Other  "technology"  for  the 
"development"  or  "production"  of  items 
described  in  the  List  of  Items  Controlled. 


License  ExceptiAns 

CIV:  *  *  * 

TSR:  Yes.  except  .f  and  .g 

List  of  Items  Controlled 

Unit:  •  '  * 

Related  Controls:  (1)  Technology  for  the 
"development"  or  "production"  of  "space 
qualified"  electronic  vacuum  tubes  operating 
at  frequencies  of  31  GHz  or  higher,  described 
in  3E003.g.  is  under  the  export  license 
authority  of  the  Department  of  State.  Office 
of  Defense  Trade  Controls  (22  CFR  part  121); 
(2)  See  3E001  for  silicon-on-insulation  (SOI) 
technology  for  the  "development"  or 
"production"  related  to  radiation  hardening 
of  integrated  circuits. 

Related  Definitions:  *  *  * 

Items: 

a.  Vacuum  microelectronic  devices; 

b.  Hetero-structure  semiconductor  devices 
such  as  high  electron  mobility  transistors 
(HEMT).  hetero-bipolar  transistors  (HBT), 
quantum  well  and  super  lattice  devices; 

c.  "Superconductive"  electronic  devices; 

d.  Substrates  of  films  of  diamond  for 
electronic  components; 

e.  Substrates  of  silicon-on-insulalor  (SOI) 
for  integrated  circuits  in  which  the  insulator 
is  silicon  dioxide; 

f  Substrates  of  silicon  carbide  for 
electronic  components; 

g.  Electronic  vacuum  tubes  operating  at 
frequencies  of  31  GHz  or  higher. 

11.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
4 — Computers,  the  following  Export 
Control  Classification  Numbers  (ECCNs) 
are  amended  by: 

(a)  Revising  the  License  Requirements 
section,  and  the  GBS  paragraph  in  the 
License  Exception  section,  and  the 
Items  paragraph  in  the  List  of  Items 
Controlled  section  of  ECCN  4A003; 

(b)  Amending  the  License 
Requirements  section  by  removing  the 
License  Requirement  Notes  paragraph 
from  the  end  of  this  section,  and 
revising  the  Items  paragraph  in  the  List 
of  Items  Controlled  section  of  ECCN 
4D003;  and 

(c)  Revising  the  Related  Definitions 
paragraph  and  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  oF 
ECCN  4D993. 


4A003    "Digital  computers",  "electronic 
assemblies",  and  related  equipment 
therefor,  and  specially  designed 
components  therefor.  ■  . 


License  Requirements 

Reason  for  Control:  NS.  MT,  CC,  AT.  NP, 
XP 


Control(s) 

Country  Chart 

NS  applies  to  4A003.b  and 

NS  Column  1 

.0. 

NS  applies  to  4A003.a.  .e, 

NS  Column  2 

and  g. 

MT  applies  to  digital  com- 

MT Column  1 

puters  used  as  ancillary 

equipment  for  test  facili- 

ties and  equipment  that 

are  controlled  by  9B005 

or  96006.. 

CC  applies  to  "digital  com- 

CC Column  1 

puters"  for  computerized 

finger-print  equipment. 

AT  applies  to  entire  entry 

AT  Column  1 

(refer  to  4A994  for  con- 

trols on  "digital  com- 

puters'  with  a  CTP  >6 

but  i  to  28,000  MTOPS). 

NP  applies,  unless  a  License  Exception  is 
available.  See  §  742.3(b)  of  the  EAR  for 
information  on  applicable  licensing  review 
policies. 

XP  applies  to  "digital  computers"  with  a 
CTP  greater  than  28,000  MTOPS.  unless  a 
License  Exception  is  available.  XP  controls 
vary  according  to  destination  and  end-user 
and  end-use;  however,  XP  does  not  apply  to 
Canada.  See  §  742.12  of  the  EAR  for 
additional  information. 

Note:  For  all  destinations,  except  Cuba, 
Iran.  Iraq.  Libya.  North  Korea.  Sudan.  Syria, 
no  license  is  required  (NLR)  for  computers 
with  a  CTP  not  greater  than  28,000  MTOPS 
and  for  "electronic  assemblies"  described  in 
4A003.C  that  are  not  capable  of  exceeding  a 
CTP  greater  than  28.000  MTOPS  in 
aggregation.  Computers  controlled  in  this 
entry  for  MT  reasons  are  not  eligible  for  NLR. 

License  Exceptions 

LVS:  *  *  * 

GBS:  Yes,  for  4A003.e,  and  .g  and  specially 
designed  components  therefor,  exported 
separately  or  as  part  of  a  system. 

CTP:  •  *  * 

CIV: •  *  * 

List  of  Items  Controlled 

Unit:  *  *  *  I- 

Related  Controls:  *  *  * 

Related  Definitions:  *  *  * 

Items: 

Note  1:  4A003  includes  the  following: 

a.  Vector  processors;  * 

b.  Array  processors; 

c.  Digital  signal  processors; 

d.  Logic  processors; 

e.  Equipment  designed  for  "image 
enhancement"; 

f.  Equipment  designed  for  "signal 
processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  and  related  equipment  described 
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in  4A003  is  determined  by  the  control  status 
of  other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems; 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement" 
equipment  specially  designed  for  other 
equipment  with  functions  limited  to  those 
required  for  the  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment  even  if  it  exceeds  the  "principal 
element"  criterion. 

N.B.  2:  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  Category 
5,  Part  1  (Telecommunications).       — 

c.  The  "technology"  for  the  "digital 
computers"  and  related  equipment  is 
determined  by  4E. 

a.  Designed  or  modihed  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A003.a.,  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance"  if  they  utilize  any  of  the 
following: 

1.  Error  detection  or  correction  algorithms 
in  "main  storage"; 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 

3.  The  intercoimection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  condnue  the  system's 
functioning;  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 

b.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  28,000  million  theoretical 
operations  per  second  (MTOPS); 

c.  "Electronic  assemblies"  specially 
designed  or  modified  to  be  capable  oJf 
enhancing  performance  by  aggregation  of 
"computing  elements"  ("CEs")  so  that  the 
"CTP"  of  the  aggregation  exceeds  the  limit  in 
4A003.b.; 

Note  1: 4A003.C  applies  only  to  "electronic 
assemblies"  and  programmable 
interconnections  not  exceeding  the  limit  in 
4A003.b.  when  shipped  as  unintegrated 
"electronic  assemblies".  It  does  not  apply  to 
"electronic  assemblies"  inherently  limited  by 
nature  of  their  design  for  use  as  related 
equiptment  controlled  by  4A003.d,  or 
4A003.e  •    • 

Note  2:  4A003.C  does  not  control 
"electronic  assemblies"  specially  designed 
for  a  product  or  family  of  products  whose 
maximum  configuration  does  not  exceed  the 
limit  of  4A003.b. 

d.  [Reserved] 


e.  Equipment  performing  analog-to-digital 
conversions  exceeding  the  limits  in 
3A001.a.5; 

f  [Reserved] 

g.  Equipment  specially  designed  to  provide 
external  interconnection  of  "digital 
computers"  or  associated  equipment  that 
allows  communications  at  data  rates 
exceeding  1.25  Gbyte/s. 

Note:  4A003.g  does  not  control  internal 
interconnection  equipment  (e.g.,  backplanes, 
buses)  passive  interconnection  equipment, 
"network  access  controllers"  or 
"communication  charmel  controllers". 

4D003    Specific  "software",  as  follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:"   *   • 

Related  Controls:  *  *  * 

Related  Definitions:  *  *  * 

Items: 

a.  Operating  system  "software",  "software" 
development  tools  and  compilers  specially 
designed  for  "multi-data-stream  processing" 
equipment,  in  "source  code"; 

b.  [Reserved] 

c.  "Software"  having  characteristics  or 
performing  functions  exceeding  the  limits  in 
Category  5,  Part  2  ("Information  Security"). 

40993       "Program"  proof  and  validation 
"software",  "software"  allowing  the 
automatic  generation  of  "source  codes", 
and  operating  systam  "software"  specially 
designed  for  real  tima  processing 
equipment 


List  of  Items  Controlled 

Unit:'   *   * 

Related  Controls:  *   *   * 

Related  Definitions:  "Global  interrupt 
latency  time"  is  the  time  taken  by  the 
computer  system  to  recognize  an  interrupt 
due  to  the  event,  service  the  interrupt  and 
perform  a  context  switch  to  an  alternate 
memory-resident  task  waiting  on  the 
interrupt. 

Items:   . 

a.  "Program"  proof  and  validation 
"software"  using  mathematical  and 
analytical  techniques  and  designed  or 
modified  for  "programs"  having  more  than 
500,000  "source  code"  instructions; 

b.  "Software"  allowing  the  automatic 
generation  of  "source  codes"  from  data 
acquired  on  line  from  external  sensors 
described  in  the  Commerce  Control  List; 

c.  Operating  system  "software"  specially 
designed  for  "real  time  processing" 
equipment  that,guarantees  a  "global  interrupt 
latency  time"  of  less  than  20  microseconds. 

12.  In  Supplement  No.  1  to  part  774 
(the  Conunerce  Control  List),  Category 
5 — Telecommunications  and 
"Information  Security",  Part  I^ 
Telecommunications,  Export  Control 
Classification  Numbers  (ECCNs)  are 
amended  by:  - 

(a)  Revising  the  License  Exceptions 
section,  and  the  Unit  and  Items 


paragraphs  in  the  List  of  Items 
Controlled  section  of  ECCN  5A001; 

(b)  Revising  the  Related  Definitions 
paragfaph  in  the  List  of  Items  Controlled 
section  of  ECCN  5A991; 

(c)  Revising  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCN5B001; 

(d)  Revising  the  TSR  paragraph  in  the 
License  Exception  section  and  the  Items 
paragraph  in  the  List  of  Items  Controlled 
section  of  ECCN  5E001;  and 

(e)  Revising  the  Related  Definitions 
paragraph  and  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCN  5E991,  to  read  as  follows:     , 

5A001       Tatoeommunications  systems, 
equipment,  mn6  components. 
***** 

I 
License  Exceptions 

LVS:  N/A  for  5A001.a  and  b.5  $5000  for 
SAOOlb.l.  b.2.  b.3,  b.6.  and  .d  S3000  for 
5A001.C 
GBS:  Yes,  except  SAOOl.a  and  b.5 
CrV:  Yes,  except  5A001.a,  b.3  and  b.5 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  cable  and 
fiber  in  meters/feet,  components  and 
accessories  in  $  value 

Related  Controls:  *  *  * 

Related  Definitions:  *  *  * 

Items: 

a.  Any  type  of  telecommunications 
equipment  having  any  of  the  following 
characteristics,  functions  or  features: 

a.l.  Specially  designed  to  withstand 
transitory  electronic  effects  or 
electromagnetic  pulse  effects,  both  arising 
from  a  nuclear  explosion; 

a.2.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation;  or 

a.3.  Specially  designed  to  operate  outside 
the  temperature  range  from  218  K  (  -  55°  C) 
to  397  K  (124°  C). 

Note:  5A001.a.3  applies  only  to  electronic 
equipment. 

Note:  5A001.a.2  and  5A001.a.3  do  not 
apply  to  equipment  on  board  satellites. 

b.  Telecommunication  transmission 
equipment  and  systems,  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 

b.l  Being  underwater  communications 
systems  having  any  of  the  following 
characteristics: 

b.l. a.  An  acoustic  carrier  frequency  outside 
the  range  from  20  kHz  to  60  kHz; 

b.l.b.  Using  an  electromagnetic  carrier 
frequency  below  30  kHz;  or 

b.l.c.  Using  electronic  beam  steering 
techniques; 

b.2.  Being  radio  equipment  operating  in  the 
1.5  MHz  to  87.5  MHz  band  and  having  any 
of  the  following  characteristics: 

b.2.a.  Incorporating  adaptive  techniques 
providing  more  than  15  dB  suppression  of  an 
interfering  signal;  or 

b.2.b.  Having  all  of  the  following: 

b.2.b.l.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
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transfer  rates"  per  channel  to  optimize  the 
transmission:  and 

b.2.b.2.  Incorporating  a  linear  power 
amplifier  configuration  having  a  capability  to 
support  multiple  signals  simultaneously  at 
an  output  power  of  1  kW  or  more  in  the  1.5 
MHz  to  30  MHz  frequency  range  or  250  W 
or  more  in  the  30  MHz  to  87.5  MHz 
frequency  range,  over  an  "instantaneous 
bandwidth"  of  one  octave  or  more  and  with 
an  output  harmonic  and  distortion  content  of 
belter  than  -  80  dB; 

b.3.  Being  radio  equipment  employing 
"spread  spectrum"  techniques,  including 
"frequency  hopping"  techniques,  having  any 
of  the  following  characteristics: 

b.3. a.  User  programmable  spreading  codes: 
or 

b.3.b.  A  total  transmitted  bandwidth  which 
is  100  or  more  times  the  bandwidth  of  any 
one  information  channel  and  in  excess  of  50 
kHz: 

Note:  5A001.b.3.b  does  not  control  radio 
equipment  specially  designed  for  use  with 
civil  cellular  radio-communications  systems. 

Note:  5A001.b.3  does  not  control 
equipment  operating  at  an  output  power  of 
1.0  Watt  or  less. 

bA  Being  radio  equipment  employing 
"time-modulated  ultra-wideband" 
techniques,  having  user  programmable 
channelizing  or  scrambling  codes: 

b.5.  Being  digitally  controlled  radio 
receivers  having  ail  of  the  following: 

b.5. a.  More  than  l.OOO  channels: 

b.5.b.  A  "frequency  switching  time"  of  less 
than  1  ms: 

b.5.c.  Automatic  searching  or  scanning  of 
a  part  of  the  electromagnetic  spectrum:  and 

b.5.d.  Identification  of  the  received  signals 
or  the  type  of  ^ansmitler:  or 

Note:  5A001.b.5  does  not  control  radio 
equipment  specially  designed  for  use  with 
civil  cellular  radio-communications  systems. 

b.6.  Employing  functions  of  digital  "signal 
processing"  to  provide  voice  coding  at  rates 
of  less  than  2.400  bit/s. 

c.  Optical  fiber  communication  cables, 
optical  fibers  and  accessories,  as  follows: 

c.l.  Optical  fibers  of  more  than  500  m  in 
length  specified  by  the  manufacturer  as  being 
capable  of  withstanding  a  proof  test  tensile 
stress  of  2  X  10^  N/m^  or  more: 

Technical  Note:  Proof  Test:  on-line  or  off- 
line production  screen  testing  that 
dynamically  applies  a  prescribed  tensile 
stress  over  a  0.5  to  3  m  length  of  fiber  at  a 
running  rate  of  2  to  5  m/s  while  passing 
between  capstans  approximately  150  mm  in 
diameter.  The  ambient  temperature  is  a 
nominal  293  K  (20°  C)  and  relative  humidity 
40%.  Equivalent  national  standards  may  be 
used  for  executing  the  proof  test. 

C.2.  Optical  fiber  cables  and  accessories 
designed  for  underwater  use. 

Note:  5A001.C.2  does  not  control  standard 
civil  telecommunication  cables  and 
accessories. 

"N-B.  1:  For  underwater  umbilical  cables, 
and  connectors  thereof,  see  8A002.a.3. 

N.B.  2:  For  fiber-optic  hull  penetrators  or 
connectors,  see  8A002.C. 

d.  "Electronically  steerable  phased  array 
antennae"  operating  above  31  GHz. 


Note:  5A001  .d  does  not  control 
"elec;tronically  steerable  phased  array     , 
antennae"  for  landing  systems  with 
instruments  meeting  ICAO  standards 
covering  microwave  landing  systems  (MLS). 

5A991    Telecommunication  equipment,  not 
controlled  by  5A001 . 


List  of  Items  Controlled 

Unit:*   *   • 

Related  Controls:  *   *   * 

Related  Definitions:  (1)  Bandwidth  of  one 
voice  channel'  is  data  communication 
equipment  designed  to  operate  in  one  voice 
channel  of  3,100  Hz,  as  defined  in  CCITT 
Recommendation  G.151.  (2) 
'Communications  channel  controller'  is  the 
physical  interface  that  controls  the  flow  of 
synchronous  or  asynchronous  digital 
information.  It  is  an  assembly  that  can  be 
integrated  into  computer  or 
telecommunications  equipment  to  provide 
communications  access.  (3)  'Datagram '  is  a 
self-contained,  independent  entity  of  data 
carrying  sufficient  information  to  be  routed 
from  the  sourt:e  to  the  destination  data 
terminal  equipment  without  reliance  on 
earlier  exchanges  between  this  source  and 
destination  data  terminal  equipment  and  the 
transporting  network.  (4)  'Fast  select'  is  a 
facility  applicable  to  virtual  calls  that  allows 
data  terminal  equipment  to  expand  the 
possibility  to  transmit  data  in  call  set-up  and 
clearing  'packets'  beyond  the  basic 
capabilities  of  a  virtual  call.  (5)  Gateway'is 
the  function,  realized  by  any  combination  of 
equipment  and  "software",  to  carry  out  the 
conversion  of  conventions  for  representing, 
processing  or  communicating  information 
used  on  one  system  into  the  corresponding, 
but  different  conventions  used  in  another 
system.  (6)  'Integrated  Senices  Digital 
Network'  (ISDN)  is  a  unified  end-to-end 
digital  network,  in  which  data  originating 
from  all  types  of  communication  (e.g..  voice, 
text,  data,  still  and  moving  pictures)  are 
transmitted  from  one  port  (terminal)  in  the 
exchange  (switch)  over  one  access  line  to  and 
from  the  subscriber.(7)  'Packet'  is  a  group  of 
binary  digits  including  data  and  call  control 
signals  that  is  switched  as  a  composite 
whole.  The  data,  call  control  signals,  and 
possible  error  control  information  are 
arranged  in  a  specified  format. 

Items:  '    *    * 

5B001    Telecommunication  test,  inspection 
and  production  equipment,  as  follows  (See 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:'    '    * 

Related  Controls^  *   *   * 

Related  Definition:  '  *  * 

Items: 

a.  Equipment  and  specially  designed 
components  or  accessories  therefor,  specially 
designed  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  features  controlled  by  5 AOOl , 
SDOOl  or  5E001. 

Note:  5B001.a.  does  not  control  optical 
fiber  characterization  equipment. 


b.  Equipment  and  specially  designed 
components  or  accessories  therefor,  specially 
designed  for  the  "development"  of  any  of  the 
following  telecommunication  transmission  or 
"stored  program  controlled"  switching 
equipment: 

b.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

b.2.  Equipment  employing  a  "laser"  and 
having  any  of  the  following: 

b.2. a.  A  transmission  wavelength 
exceeding  1750  nm: 

b.2.b.  Performing  "optical  amplification"; 

b.2.c.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques);  or 

b.2.d.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  2.5  GHz; 

Note:  5B001.b.2.d.  does  not  include 
equipment  specially  designed  for  the 
"development"  of  commercial  TV  systems. 

b.3.  Equipment  employing  "optical 
switching"; 

b.4.  Radio  equipment  employing 
quadrature-amplitude-modulation  (QAM) 
techniques  above  level  128: 

b.5.  Equipment  employing  "common 
channel  signaling"  operating  in  either  non- 
as.sociated  mode  of  operation  or  quasi- 
associated  mode  of  operation.      "    , 

5E001    "Technology",  (see  List  of  Items 
Controlled). 


License  Exceptions 

CIV:  *   *   * 

TSR:  Yes,  except  for  exports  or  reexports 
to  destinations  outside  of  Austria,  Belgium, 
Canada,  Denmark,  Finland,  France,  Germany, 
Greece,  Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden,  or  the 
United  Kingdom  of  "technology"  controlled 
by  5E001.a  for  the  "development"  or 
"production"  of  the  following: 

(1)  Items  controlled  by  5 AOOl. b.5:  or 

(2)  "Software"  controlled  by  50001  .a  that 
is  specially  designed  for  the  "development" 
or  "production"  of  equipment,  functions  or 
features  controlled  by  5 AOOl. b.5. 

List  of  Items  Controlled 

Unit:  *    *    * 

Related  Controls:  *   *  * 

Related  Definitions:-*   *   * 

Items: 

a.  "Technology"  according  to  the  General 
Technology  Note  for  the  "development", 
"production"  or  "use"  (excluding  operation) 
of  equipment,  functions  or  features  or 
"software"  controlled  by  5A001,  5B001  or 
5D001.' 

b.  Specific  "technologies",  as  follows: 
b.l.  "Required"  "technology"  for  the 

"development"  or  "productton"  of 
telecommunications  equipment  specially 
designed  to  be  used  on  board  satellites; 

b.2.  "Technology"  for  the  "development" 
or  "use"  of  "laser"  communication 
techniques  with  the  capability  of 
automatically  acquiring  and  tracking  signals 
and  maintaining  communications  through 
exoatmosphere  or  sub-surface  (water)  media; 
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b.3.  "Technology"  for  the  "development" 
of  digital  cellular  radio  base  station  receiving 
equipment  whose  reception  capabilities  that 
allow  multi-band,  multi-channel,  multi- 
mode,  multi-coding  algorithm  or  multi- 
protocol operation  can  be  modified  by 
changes  in  "software" 
•  b.4.  "Technology"  for  the  "development" 
of  "spread  spectrum"  techniques,  including 
"frequency  hopping"  techniques. 

c.  "Technology"  according  the  General 
Technology  Note  for  the  "development"  or 
"production"  of  any  of  the  following 
telecommunication  transmission  or  "stored 
program  controlled"  switching  equipment, 
functions  or  features: 

c.l.  Equipment  employing  digital 
•techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transf^  rate" 
exceeding  1.5  Gbit/s; 

c.2.  Equipment  employing  a  "laser"  and 
having  any  of  the  following: 

c.2.a.  A  transmission  wavelength 
exceeding  1750  nm; 

c.2.b.  Performing  "optical  amplification" 
using  praseodymium-doped  fluoride  fiber 
amplifiers  (PDFFA); 

C.2.C.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques); 

c.2.d.  Employing  wavelength  division 
multiplexing  techniques  exceeding  8  optical 
carriers  in  a  single  optical  window;  or 

c.2.e.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  2.5  GHz; 

Note:  5E001.c.2.e.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  commercial  TV  systems. 

C.3.  Equipment  employing  "optical 
switching"; 

c.4.  Radio  equipment  having  any  of  the 
following: 

c.4.a.  Quadrature-amplitude-modulation 
(QAM)  techniques  above  level  128;  or 

c.4.b.  Operating  at  input  or  output 
firequencies  exceeding  31  GHz;  or 

Note:  5E001.c.4.b.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  equipment  designed  or 
modified  for  operation  in  any  frequency  band 
which  is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

c.5.  Equipment  employing."common 
channel  signaling"  operating  in  either  non- 
associated  or  quasi-associated  mode  of 
operation. 

5E991        "Technology"  for  the 
"development",  "production"  or  "use"  of 
equipment  controlled  by  SA991  or  5B991,  or 
"software"  controlled  by  5D991,  and  other 
'iechnologies"  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:*  *  * 
'     Related  Controls:  *  *  * 

Related  Definitions:  (1)  "'Synchronous 
digital  hierarchy"  (SDH)  is  a  digital  hierarchy 
providing  a  means  to  manage,  multiplex,  and 
access  various  forms  of  digital  traffic  using  a 


synchronous  transmission  format  on  different 
types  of  media.  The  format  is  based  on  the 
Synchronous  Transport  Module  (STM)  that  is 
defined  by  CCITT  Recommendation  G.703, 
G.707,  G.708,  G.709  and  others  yet  to  be 
published.  The  first  level  rate  of  'SDH'  is 
155.52  Mbits/s.  (2)  'Synchronous  optical 
network'  (SONET)  is  a  network  providing  a 
means  to  manage,  multiplex  and  access 
various  forms  of  digital  traffic  using  a 
synchronous  transmission  format  on  fiber 
optics.  The  format  is  the  North  America 
version  of  'SDH'  and  also  uses  the 
Synchronous  Transport  Module  (STM). 
However,  it  uses  the  Synchronous  Transport 
Signal  (STS)  as  the  basic  transport  module 
with  a  first  level  rate  of  51.81  Mbits/s.  The 
SONET  standards  are  being  integrated  into 
those  of 'SDH'. 

Items: 

a.  Specific  "technologies"  as  follows: 

a.l.  "Technology"  for  the  processing  and 
application  of  coatings  to  optical  fiber 
specially  designed  to  make  it  suitable  for 
underwater  use; 

a.2.  "Technology"  for  the  "development" 
of  equipment  employing  'Synchronous 
Digital  Hierarchy'  ('SDH')  or  'Synchronous 
Optical  Network'  ('SONET')  techniques. 

13.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
5 — Telecommimications  and 
"Information  Security",  Part  n — 
"Information  Seciirity"  is  amended  by: 

(a)  Revising  the  Heading  and  the 
Related  Controls  paragraph  and  the 
Items  paragraph  in  the  List  of  Items 
Controlled  section  of  ECCN  5A0q2,  to 
read  as  set  forth  below;  and 

(b)  Amending  the  License 
Requirements  section  of  ECCNs  5B002 
and  5E002  by  removing  the  License 
Requirements  Notes  paragraph  at  the 
end  of  this  section. 

5A002    Systents,  equipment,  application 
specific  "electronic  assemblies",  modules 
and  integrated  circuits  for  "information 
security",  as  follows  (see  List  of  Items 
Controlled),  and  other  specially  designed 
components  therefor. 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  See  also  5A992.  This 
entry  does  not  control: 

(a)  "Personalized  smart  cards"  where  the 
cryptographic  capability  is  restricted  for  use 
in  equipment  or  systems  excluded  from 
control  paragraphs  (b)  through  (0  of  this  note. 
Note  that  if  a  "personalized  smart  card"  has 
multiple  functions,  the  control  status  of  each 
function  is  assessed  individually; 

(b)  Receiving  equipment  for  radio 
broadcast,  pey  television  or  similar  restricted 
audience  broadcast  of  the  consumer  type, 
vnthout  digital  encryption  except  that 
exclusively  used  for  sending  the  billing  or 
program-related  information  back  to  the 
broadcast  providers; 

(c)  Portable  or  mobile  radiotelephones  for 
civil  use  (e.g.,  for  use  with  commercial  civil 
cellular  radio  communications  systems)  that 
are  not  capable  of  end-to-end  encryption; 


(d)  Equipment  where  the  cryptographic 
capability  is  not  user-accessible  and  which  is 
specially  designed  and  limited  to  allow  any 
of  the  following: 

(1)  Execution  of  copy-protected  "software"; 

(2)  access  to  any  of  the  following; 

(a)  Copy-protected  contents  stored  on  read- 
only media;  or 

(b)  Information  stored  in  encrypted  forni 
on  media  (e.g.,  in  connection  with  the 
protection  of  intellectual  property  rights) 
where  the  media  is  offered  for  sale  in 
identical  sets  to  the  public;  or 

(3)  one-time  encryption  of  copyright 
protected  audio/video  data; 

(e)  Cryptographic  equipment  specially 
designed  and  limited  for  banking  use  or 
money  transactions: 

(f)  Cordless  telephone  equipment  not 
capable  of  end-to-end  encryption  where  the 
maximum  effective  range  of  unboosted 
cordless  operation  (e.g.,  a  single,  unrelayed 
hop  between  terminal  and  home  basestation) 
is  lessthan  400  meters  according  to  the 
manufacturer's  specifications.  These  items 
are  controlled  under  ECCN  5A992. 

Related  Definitions:  *   *   * 

Items: 

Technical  Note:  Parity  bits  are  not 
included  in  the  key  length. 

a.  Systems,  equipment,  application  specific 
"electronic  assemblies",  modules  and 
integrated  circuits  for  "information  security", 
and  other  specially  designed  components 
therefor: 

a.l.  Designed  or  modified  to  use 
"cryptography"  employing  digital  techniques 
performing  any  cryptographic  function  other 
than  authentication  or  digital  signature 
having  any  of  the  following: 

Technical  Notes:  1.  Authentication  and 
digital  signature  functions  include  their 
associated  key  management  function.  , 

2.  Authentication  includes  all  aspects  of 
access  control  where  there  is  no  encryption 
of  files  or  text  except  as  directly  related  to 
the  protection  of  passwords.  Personal 
Identification  Numbers  (PINs)  or  similar  data 
to  prevent  unauthorized  access. 

3.  "Cryptography"  does  not  include 
"fixed"  data  compression  or  coding 

'  techniques. 

Note:  5A002.a.l  includes  equipment 
designed  or  modified  to.use  "cryptography" 
employing  analog  principles  when 
implemented  with  digital  techniques. 

a.l.a.  A  "symmetric  algorithm  "  employing 
a  key  length  in  excess  of  56-bits:  or 

a.l.b.  An  "asymmetric  algorithm"  where 
the  security  of  the  algorithm  is  based  on  any 
of  the  following: 

a.l. b.l.  Factorization  of  integers  in  excess 
of512  bits  (e.g.,  RSA); 

a.l.b.2.  Computation  of  discrete  logarithms 
in  a  multiplicative  group  of  a  finite  field  of 
size  greater  than  512  bits  (e.g.,  Diffie-Hellman 
over  Z/pZ);  or 

a.l.b.3.  Discrete  logarithms  in  a  group 
other  than  mentioned  in  5A002.a.l.b.2  in 
excess  of  112  bits  (e.g.,  Diffie-Hellman  over 
an  elliptic  curve); 

a.2.  Designed  or  modified  to  perform 
cryptanalytic  functions; 

a.3.  [Reserved] 

a.4.  Specially  designed  or  modified  to 
reduce  the  compromising  emanations  of 
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information-bearing  signals  beyond  what  is 
necessary  for  health,  safety  or 
electromagnetic  interference  standards: 

a. 5.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum" 
systems,  including  the  hopping  code  for 
"frequency  hopping"  systems; 

a. 6.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate 
channelizing  or  scrambling  codes  for  "time- 
modulated  ultra-wideband"  systems: 

a. 7.  Designed  or  modifled  to  provide 
certified  or  certifiable  "multilevel  security" 
or  user  isolation  at  a  level  exceeding  Class  B2 
of  the  Trusted  Computer  System  Evaluation 
Criteria  (TCSEC)  or  equivalent: 

a. 8.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 

14,  In  Supplement  No,  1  to  part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  is  amended  by: 

(a)  Revising  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCN6A001; 

(b)  Revising  the  Unit  and  Items 
paragraphs  in  the  List  of  items 
Controlled  section  of  ECCN  6A005; 

(c)  Revising  the  Heading  of  ECCN 
6A008; 

(d)  Revising  the  Heading  and  the 
Related  Definitions  paragraph  in  the  List 
of  Items  Controlled  section  of  ECCN 
6C992; 

(e)  Revising  the  Related  Definitions 
paragraph  and  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCN  6C994: 

(f)  Revising  the  Items  paragraph  in  the 
List  of  Items  Controlled  section  of  ECCN 
6D003,  to  read  as  follows: 

6A001     Acoustics. 


List  ofliems  Controlled 

Unit:'   *    * 

Related  Controls:  '    '   * 

Related  Definitions:  *   •   * 

Items: 

a.  Marine  acoustic  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

a.l.  Active  (transmitting  or  transmitting- 
and-receiving)  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

Note:  6A001.a.1  does  not  control: 

a.  Depth  sounders  operating  vertically 
below  the  apparatus,  not  including  a 
scanning  function  exceeding  ±  20°,  and 
limited  to  measuring  the  depth  of  water,  the 
distance  of  submerged  or  buried  objects  or 
fish  finding: 

b.  Acoustic  beacons,  as  follows: 

1.  Acoustic  emergency  beacons: 

2.  Fingers  specially  designed  for  relocating 
or  returning  to  an  underwater  position. 

a.l. a.  Wide-swath  bathymetric  survey 
systems  designed  for  sea  bed  topographic 
mapping,  having  all  of  the  following: 


a.l. a.l.  Being  designed  to  take 
measurements  at  an  angle  exceeding  20°  from 
the  vertical: 

a.l. a. 2.  Being  designed  to  measure  depths 
exceeding  600  m  below  the  water  surface: 
and 

a.l. a. 3.  Being  designed  to  provide  any  of 
the  following: 

a.l. a. 3. a.  Incorporation  of  rhultiple  beams 
any  of  which  is  less  than  1.9°:  or 

a.l.a.3.b.  Data  accuracies  of  better  than 
0.3%  of  water  depth  across  the  swath 
averaged  over  the  individual  measurements 
within  the  swath: 

a.l.b.  Object  detection  or  location  systems 
having  any  of  the  following: 

a.l.b.l.  A  transmitting  frequency  below  10 
kHz: 

a.l.b. 2.  Sound  pressure  level  exceeding 
224  dB  (reference  1  jiPa  at  1  m)  for 
equipment  with  an  operating  frequency  in 
the  band  from  10  kHz  to  24  kHz  inclusive: 

a.l.b. 3.  Sound  pressure  level  exceeding 
235  dB  (reference  1  uPa  at  1  m)  for    , 
equipment  with  an  operating  frequency  in 
the  band  between  24  kHz  and  30  kHz: 

a.l.b.4.  Forming  beams  of  less  than  1°  on 
any  axis  and  having  an  operating  frequency 
of  less  than  100  kHz: 

a.l.b.S.  Designed  to  operate  with  an 
unambiguous  display  range  exceeding  5,120 
m:  or 

a.l.b. 6.  Designed  to  withstand  pressure 
during  normal  operation  at  depths  exceeding 
1,000  m  and  having  transducers  with  any  of 
the  following: 

a.l.b.6.a.  Dynamic  compensation  for 
pressure;  or 

a.l.b.e.b.  Incorporating  other  than  lead 
zirconate  titanate  as  the  transduction 
'  element; 

a. I.e.  Acoustic  projectors,  including 
transducers,  incorporating  piezoelectric, 
magnetostrictive,  electrostrictive, 
electrodynamic  or  hydraulic  elements 
operating  individually  or, in  a  designed 
combination,  having  any  of  the  following: 

Notes:  1.  The  control  status  of  acoustic 
projectors,  including  transducers,  specially 
designed  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

2.  eAOOl.a.l.c  does  not  control  electronic 
sources  that  direct  the  sound  vertically  only, 
or  mechanical  [e.g.,  air  gun  or  vapor-shock 
gun)  or  chemical  {e.g.,  explosive)  sources. 

a.l.c.l.  An  instantaneous  radiated  acoustic 
power  density  exceeding  0.01  mW/mm-/Hz 
for  devices  operating  at  frequencies  below  10 
kHz: 

a. I.e. 2.  A  continuously  radiated  acoustic 
power  density  exceeding  0.001  Mw/mm^/Hz 
for  devices  operating  at  frequencies  below  10 
kHz:  or 

Technical  Note:  Acoustic  power  density  is 
obtained  by  dividing  the  output  acoustic 
power  by  the  product  of  the  area  of  the 
radiating  surface  and  the  frequency  of 
operation. 

a.  1,0.3.  Side-lobe  suppression  exceeding  22 
dB; 

a.l.d.  Acoustic  systems,  equipment  and 
specially  designed  components  for 
determining  the  position  of  surface  vessels  or 
underwater  vehicles  designed  to  operate  at  a 
range  exceeding  1 ,000  m  with  a  positioning 


accuracy  of  less  than  10  m  rms  (root  mean 
square)  when  measured  at  a  range  ofU.OOO 
m: 
Note:  6A001.a.l.d  includes: 

a.  Equipment  using  coherent  "signal 
processing"  between  two  or  more  beacons 
and  the  hydrophone  unit  carried  by  the 
surface  vessel  or  underwater  vehicle: 

b.  Equipment  capable  of  automatically 
correcting  speed-of-sound  propagation  errors 
for  calculation  of  a  point. 

a.2.  Passive  (receiving,  whether  or  not 
related  in  normal  application  to  separate 
active  equipment)  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

a.2. a.  Hydrophones  having  any  of  the 
following  characteristics: 

Note:  The  control  status  of  hydrophones 
specially  designed  for  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment. 

a.2.a.l.  Incorporating  continuous  flexible 
sensors  or  assemblies  of  discrete  sensor 
elements  with  either  a  diameter  or  length  less 
than  20  mm  and  with  a  separation  between 
elements  of  less  than  20  mm: 

a.2.a.2.  Having  any  of  the  following  sensing 
elements: 

a. 2. a. 2. a.  Optical  fibers: 

a.2.a.2.b.  Piezoelectric  polymers:  or 

a.2.a.2.c.  Flexible  piezoelectric  ceramic 
materials: 

a. 2. a. 3.  A  hydrophone  sensitivity  better 
than  -  180dB  at  any  depth  with  no 
acceleration  compensation: 

a. 2. a. 4.  When  designed  to  operate  at  depths 
exceeding  35  m  with  acceleration 
compensation:  or 

a.2.a.5.  Designed  for  operation  at  depths 
exceeding  1,000  m; 

Technical  Note:  Hydrophone  sensitivity  is 
defined  as  twenty  times  the  logarithm  to  the 
base  10  of  the  ratio  of  rms  output  voltage  to 
a  1  V  rms  reference,  when  the  hydrophone 
sensor,  without  a  pre-amplifier,  is  placed  in 
a  plane  wave  acoustic  field  with  an  rms 
pressure  of  1  uPa.  For  example,  a 
hydrophone  of -160  dB  (reference  1  V  per 
UPa)  would  yield  an  output  voltage  of  10*  V 
in  such  a  field,  while  one  of  -  180  dB 
sensitivity  would  yield  only  10-'  V  output. 
Thus,  -  160  dB  is  "better  than  -  180  dB. 

a.2.b.  Towed  acoustic  hydrophone  arrays 
having  any  of  the  following: 

a.2.b.l.  Hydrophone  group  spacing  of  less 
than  12.5  m; 

a.2.b.2.  Designed  or  "able  to  be  modified" 
to  operate  at  depths  exceeding  35m: 

Technical  Note:  "Able  to  be  modified"  in 
6A001.a.2.b.2  means  having  provisions  to 
allow  a  change  of  the  wiring  or 
interconnections  to  alter  hydrophone  group 
spacing  or  operating  depth  limits.  These 
provisions  are:  spare  wiring  exceeding  10% 
of  the  number  of  wires,  hydrophone  group 
spacing  adjustment  blocks  or  internal  depth 
limiting  devices  that  are  adjustable  or  that 
control  more  than  one  hydrophone  group. 

a.2.b.3.  Heading  sensors  controlled  by 
6A001. 

a.2.d:  a.2.b.4.  L,ongitudinally  reinforced 
array  hoses; 

a.2.b.5.  An  assembled  array  of  less  than  40 
mm  in  diameter, 
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a.2.b.6.  Multiplexed  hydrophone  group 
signals  designed  to  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removable  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m:  or 

a.2.b.7.  Hydrophone  characteristics 
controlled  by  6A001.a.2.a: 

a.2.c.  Processing  equipment,  specially 
designed  for  towed  acoustic  hydrophone 
arrays,  having  "user  accessible 
programmability"  and  time  or  frequency 
domain  processing  and  correlation,  including 
spectral  analysis,  digital  filtering  and 
beamforming  using  Fast  Fourier  or  other 
transforms  or  processes; 

a.2.d.  Heading  sensors  having  all  of  the 
following: 

a.2.d.l.  An  acciuracy  of  better  than  ±  0.5°: 
and 

a.2.d.2.  Designed  to  operate  at  depths, 
exceeding  35  m  or  having  an  adjustable  or 
removable  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m; 

a.2.e.  Bottom  or  bay  cable  systems  having 
any  of  the  following: 

a.2.e.l.  Incorporating  hydrophpnes 
controlled  by  6A001.a.2.a:  or 

a.2.e.2.  Incorporating  multiplexed 
hydrophone  group  signal  modules  having  all 
of  the  following  characteristics: 

a.?.e.2.a.  Designed  to  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removal  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m;  and 

a.2.e.2.b.  Capable  of  being  operationally 
interchanged  with  towed  acoustic 
hydrophone  array  modules; 

a.2.f.  Processing  equipment,  specially 
designed  for  bottom  or  bay  cable  systems, 
having  "user  accessible  programmability" 
and  time  or  frequency  domain  processing 
and  correlation,  including  spectral  analysis, 
digital  filtering  and  beamforming  using  Fast 
Fourier  or  other  transforms  or  processes; 

b.  Correlation-velocity  sonar  log  equipment 
designed  to  measure  the  horizontal  speed  of 
the  equipment  carrier  relative  to  the  sea  bed 
at  distances  between  the  carrier  and  the  sea 
bed  exceeding  500  m. 

6A005    "Lasers",  components  and  optical 
equipment,  as  follows  (see  List  of  ttems 
Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number:  components 
and  accessories  in  $  value 

Related  Controls:  *   *   * 

Related  Definitions:  •   *   * 

Items: 

a.  Gas  "lasers",  as  follows; 

a.l.  Excimer  "lasers",  having  any  of  the 
following: 

a.l. a.  An  output  wavelength  not  exceetUng 
150  nm  and  having  any  of  the  following: 

a.l.a.l.  An  output  energy  exceeding  50  mj 
per  pulse;  or     ■ 

a.l. a. 2.  An  average  output  power  exceeding 
1  W; 

a.l.b.  An  output  wavelength  exceeding  150 
nm  but  not  exceeding  190  nm  and  having  any 
of  the  following: 

a,l.b.l.  An  output  energy  exceeding  1.5  J 
per  pulse:  or 

a.l.b. 2.  An  average  output  power 
exceeding  120  W; 


a. I.e.  An  output  wavelength  exceeding  190 
nm  but  not  exceeding  360  nm  and  having  any 
of  the  following: 

a.l.c.l.  An  output  energy  exceeding  10  J 
per  pulse:  or 

a.l.c.2.  An  average  output  fKJwer  exceeding 
500  W:  or 

a.l.d.  An  output  wavelength  exceeding?  360 
nm  and  having  any  of  the  following: 

a.l.d.l.  An  output  energy  exceeding  1.5  J 
per  pulse;  or 

a.l.d.2.  An  average  output  power 
exceeding  30  W; 

N.B.  For  excimer  "lasers"  specially 
designed  for  lithography  equipment,  see 
3B001. 

a.2.  Metal  vapor  "lasers",  as  follows:' 

a.2.a.  Copper  (Cu)  "lasers"  having  an 
average  output  power  exceeding  20  W; 

a.2.b.  Gold  (Au)  "lasers"  having  an  average 
output  power  exceeding  5  W; 

a.2,c.  Sodium  (Na)  "lasers"  having  an 
output  power  exceeding  5  W; 

a.2.d.  Barium  (Ba)  "lasers"  having  an 
average  output  power  exceeding  2  W; 

a.3.  Carbon  monoxide  (CO)  "lasers"  having 
any  of  the  following: 

a.3.a.  An  output  energy  exceeding  2  )  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
5  kW;  or 

a.3.b.  An  average  or  CW  output  power 
exceeding  5  kW; 

a.4.  Carbon  dioxide  (CO2)  "lasers"  having 
any  of  the  following: 

a.4.a.  A  CW  output  power  exceeding  15 
kW: 

a.4.b.  A  pulsed  output  having  a  "pulse 
duration"  exceeding  10  us  and  having  any  of 
the  following: 

a.4.b.l.  An  average  output  power 
exceeding  10  kW;  or  ~^v 

a.4.b.2.  A  pulsed  "peak  power"  exceeding 
100  kW;  or 

a.4.c.  A  pulsed  output  having  a  "pulse 
duration"  equal  to  or  less  than  10  jis;  and 
having  any  of  the  following: 

a.4.c.l.  A  pulse  enei^y  exceeding  5  )  per 
pulse;  or  t 

a.4.c.2.  An  average  output  power  exceeding 
2.5  kW; 

a.5.  "Chemical  lasers",  as  follows: 

a.5.a.  Hydrogen  Fluoride  (HF)  "lasers": 

a.5.b.  Deuterium  Fluoride  (DF)  "lasers "; 

a.5.c.  "Transfer  lasers",  as  follows: 

a.S.c.l.  Oxygen  Iodine  (O2-I)  "lasers": 

a.5.c.2.  Deuterium  Fluoride-Carbon  dioxide 
(DF-CO2)  "lasers": 

a.6.  Krypton  ion  or  argon  ion  "lasers" 
having  any  of  the  following: 

a.6.a.  An  output  energy  exceeding  1.5  J  per. 
pulse  and  a  pulsed  "peak  power"  exceeding 
50  W;  or 

a.6.b.  An  average  or  CW  output  power 
exceeding  50  W; 

a.7.  Other  gas  "lasers",  having  any  of  the 
following: 

Note:-6A005.a.7  does  not  control  nitrogen 
"lasers". 

a.7.a.  An  output  wavelength  not  exceeding 
150  nm  and  having  any  of  the  following: 

a.7.a.l.  An  output  energy  exceeding  50  m) 
per  pulse  and  a  pissed  "peak  power" 
exceeding  1  W;  or 

a.7. a.2.  An  average  or  CW  output  power 
exceeding  1  W; 


a.7.b.  An  output  wavelength  exceeding  150 
nm  but  not  exceeding  800  nm  and  having  any 
of  the  following: 

a.7.b.l.  An  output  energy  exceeding  1.5  I 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  30  W;  or 

a.7.b.2.  An  average  or  CW  output  power 
exceeding  30  W; 

a.7.c.  An  output  wavelength  exceeding  800 
nm  but  not  exceeding  1,400  nm  and  having 
any  of  the  following: 

a.7.c.l.  An  output  energy  exceeding  0.25  J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  10  W;  or 

a.7.c.2.  An  average  or  CW  output  power 
exceeding  10  W;  or 

a.7.d.  An  output  wavelength  exceeding 
1,400  nm  and  an  average  or  CW  output 
power  exceeding  1  W. 

b.  Semiconductor  "lasers",  as  follows: 

b.l.  Individual  single-transverse  mode 
semiconductor  "lasers"  having  any  of  the 
following: 

b.l. a.  A  wavelength  equal  to  or  less  than 
1510  nm,  and  having  an  average  or  CW 
output  power  exceeding  1.5  W;  or 

b.l.b.  A  wavelength  greater  than  1510  nm, 
and  having  an  average  or  CW  output  power 
exceeding  500  mW; 

b.2.  Individual,  multiple-transverse  mode 
semiconductor  "lasers"  having  all  of  the 
following: 

b.2.a.  A  wavelength  of  liess  than  950  nm  or 
more  than  2000  nm;  and 

b.2.b.  An  average  or  CW  output  power 
exceeding  10  W. 

b.3.  Individual  arrays  of  individual 
semiconductor  "lasers",  having  any  of  the 
following: 

b.3.a.  A  wavelength  of  less  than  950  rnn 
and  an  average  or  CW  output  power 
exceeding  60  W;  or 

b.3.b.  A  wavelength  equal  to  or  greater  than 
2000  nm  and  an  average  or  CW  output  power 
exceeding  10  W: 

Technical  Note:  Semiconductor  "lasers  ' 
are  commonly  called  "laser"  diodes. 

Note  1:  6A005.b  includes  semiconductor 
"lasers"  having  optical  output  connectors 
(e.g.  fiberoptic  pigtails). 

Note  2:  The  control  status  of 
semiconductor  "lasers "  specially  designed  — 
for  other  equipment  is  determined  by  the 
control  status  of  the  other  equipment, 
c.  Solid  state  "lasers",  as  follows: 
c.l.  "Tunable"  "lasers"  having  any  of  the 
following: 

Note:  6A005.C.1  includes  titanium- 
sapphire  (Ti:  AbOO.  thulium— Y AG  (Tm: 
YAG),  thulium— YSGG  (Tm:  YSGG), 
alexandrite  (Cr:  BeAl204)  and  color  center 
"lasers". 

c.l. a.  An  output  wavelength  less  than  600 
nm  and  having  any  of  the  following: 

c.l.a.l.  An  output  energy  exceeding  50  m) 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.l.a.2.  An  average  or  CW  output  power 
exceeding  1  W: 

c.l.b.  An  output  wavelength  of  600  nm  or 
more  but  not  exceeding  1.400  nm  and  having 
any  of  the  following: 

c.l.b.l.  An  output  energy  exceeding  1  )  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
20  W;  or 
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c.l.b.2.  An  average  or  CW  output  power 
exceeding  20  W;  or 

c.l.c.  An  output  wavelength  exceeding 
1,400  nm  and  having  any  of  the  following: 

c.l.c. 1.  An  output  energy  exceeding  50  m) 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.l.c. 2.  An  average  orCW  output  power 
exceeding  1  W; 

c.2.  Non-"tunable"  "lasers",  as  follows: 

Note;  6A005.C.2  includes  atomic  transition 
solid  state  "lasers". 

c.2. a.  Neodymium  glass  "lasers",  as 
follows: 

c.2.a.l.  "Q-switched  lasers"  having  any  of 
the  following: 

c.2.a.l.a.  An  output  energy  exceeding  20  J 
but  not  exceeding  50  J  per  pulse  and  an 
average  output  power  exceeding  10  W;  or 

c.2.a.l.b.  An  output  energy  exceeding  50  J 
per  pulse; 

c.2.a.2.  Non-"Q-switched  lasers"  having 
any  of  the  following: 

c.2.a.2.a.  An  output  energy  exceeding  50  J 
but  not  exceeding  100  )  per  pulse  and  an 
average  output  power  exceeding  20  W;  or 

c.2.a.2.b.  An  output  energy  exceeding  100 
J  per  pulse; 

c.2.b.  Neodymium-doped  (other  than  glass) 
"lasers",  having  an  output  wavelength 
exceeding  1,000  nm  but  not  exceeding  1,100 
nm,  as  follows: 

N.B.:  For  neodymium-doped  (other  than 
glass)  "lasers"  having  an  output  wavelength 
not  exceeding  1.000  nm  or  exceeding  1,100 
nm,  see  6A005.C.2. 

c.c.2.b.l.  Pulse-excited,  mode-locked,  "Q- 
switched  lasers"  having  a  "pulse  duration" 
of  less  than  1  ns  and  having  any  of  the 
following: 

c.2.b."^.a.  A  "peak  power"  exceeding  5  GW; 

c.2.b.l.b.  An  average  output  power 
exceeding  10  W;  or 

c.2. b. I.e.  A  pulsed  energy  exceeding  0.1  J; 

c.2.b.2.  Pulse-excited,  "Q-switched  lasers" 
having  a  pulse  duration  equal  to  or  more  than 
1  ns,  and  having  any  of  the  following: 

c.2.b.2.a.  A  single-transverse  mode  output 
having: 

c.2.b.2.a.l.  A  "peak  power"  exceeding  100 
MW; 

c.2.b.2.a.2.  An  average  output  power 
exceeding  20  W;  or 

c.2.b.2.a.3.  A  pulsed  energy  exceeding  2  J; 
or 

c.2.b.2.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.2.b.l.  A  "peak  power"  exceeding  400 
MW; 

c.2.b.2.b.2.  An  average  output  power 
exceeding  2  kW;  or 

c.2.b.2.b.3.  A  pulsed  energy  exceeding  2  I; 

c.2.b.3.  Pulse-excited,  non-"Q-switched 
lasers",  having: 

c.2.b.3.a.  A  single-transverse  mode  output 
having: 

c.2.b.3.a.l.  A  "peak  power"  exceeding  500 
kW;  or 

c.2.b.3.a.2.  An  average  output  power 
exceeding  150  W;  or 

c.2.b.3.fa.  A  multiple-transverse  mode 
output  having: 

c.2.b.3.b.l.  A  "peak  power"  exceeding  1 
MW;  or 

c.2.b.3.b.2.  An  average  power  exceeding  2 
kW; 


c.2.b.4.  Continuously  excited  "lasers" 
having: 

c.2.b.4.a.  A  single-transverse  mode  output 
having; 

c.2.b.4.a.l.  A  "peak  power"  exceeding  500 
kW:  or 

c.2.b.4.a.2.  An  average  or  CW  output  power 
exceeding  150  W;  or 

c.2.b.4.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.4.b.l.  A  "peak  power"  exceeding  1 
MW;  or 

c.2.b.4.b.2.  An  average  or  CW  output  power 
exceeding  2  kW; 

C.2.C.  Other  non-"tunable"  "lasers",  having 
any  of  the  following: 

C.2.C.I.  A  wavelength  less  than  150  nm  and 
having  any  of  the  following: 

c.2.c.l.a.  An  output  energy  exceeding  50 
mj  per  pulse  and  a  pulsed  "peak  power"     , 
exceeding  1  W;  or 

c.2.c.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

c.2. c.2.  A  wavelength  of  150  nm  or  more 
but  not  exceeding  800  nm  and  having  any  of 
the  following: 

c.2.c.2.a.  An  output  energy  exceeding  1.5  I 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  30  W;  or 

c.2.c.2.b.  An  average  or  CW  output  power 
exceeding  30  W; 

C.2.C.3.  A  wavelength  ejcceeding  800  nm 
but  not  exceeding  1 ,400  nm,  as  follows: 

c.2.c.3.a.  "Q-switched  lasers"  having: 

c.2.c.3.a.l.  An  output  eriergy  exceeding  0.5 
J  per  pulse  and  a  pulsed  "peak  power" 
exceeding  50  W;  or 

c.2.c.3.a.2.  An  average  output  power 
exceeding: 

c.2.c.3.a.2.a.  10  W  for  single-mode  "lasers"; 

c.2.c.3.a.2.b.  30  W  for  multimode  "lasers"; 

c.2.c.3.b.  Non-"Q-switched  lasers"  having: 

c.2.c.3.b.l.  An  output  energy  exceeding  2 
J  per  pulse  and  a  pulsed  "peak  power" 
exceeding  50  W;  or 

c.2.c.3.b.2.  An  average  or  CW  output  power 
exceeding  50  W;  or 

C.2.C.4.  A  wavelength  exceeding  1,400  nm 
and  having  any  of  the  following: 

c.2.c.4.a.  An  output  energy  exceeding  100 
mJ  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.2.c.4.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.  Dye  and  other  liquid  "lasers",  having 
any  of  the  following: 

d.l.  A  wavelength  le^s  than  150  nm  and: 

d.l.a.  An  output  energy  exceeding  50  mJ 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

d.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.2.  A  wavelength  of  150  nm  or  more  but 
not  exceeding  800  nm  and  having  any  of  the 
following: 

d.2.a.  An  output  energy  exceeding  1.5  J  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
20  W; 

d.2.b.  An  average  or  CW  output  power 
exceeding  20  W;  or 

d.2.c.  A  pulsed  single  longitudinal  mode 
oscillator  having  an  average  output  power 
exceeding  1  W  and  a  repetition  rate 
exceeding  1  kHz  if  the  "pulse  duration"  is 
less  than  100  ns; 


d.3.  A  wavelength  exceeding  800  nm  but 
not  exceeding  1 ,400  nm  and  having  any  of 
the  following: 

d.3. a.  An  output  energy  exceeding  0.5  )  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
10  W;  or 

d.3.b.  An  average  or  CW  output  power 
exceeding  10  W;  or 

d.4.  A  wavelength  exceeding  1,400  nm  and 
having  any  of  the  following: 

d.4.a.  An  output  energy  exceeding  JOO  mJ 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

d.4.b.  An  average  orCW  output  power 
exceeding  1  W; 

e.  Components,  as  follows: 

e.l.  Mirrors  cooled  either  by  active  cooling 
or  by  heat  pipe  cooling; 

Technical  Note:  Active  cooling  is  a  cooling 
technique  for  optical  components  using 
flowing  fluids  within  the  subsurface 
(nominally  less  than  1  mm  below  the  optical 
surface)  of  the  optical  component  to  remove 
heat  from  the  optic. 

e.2.  Optical  mirrors  or  transmissive  or 
partially  transmissive  optical  or  electro- 
optical  components  specially  designed  for 
use  with  controlled  "lasers"; 

f.  Optical  equipment,  as  follows: 

N.B.  For  shared  aperture  optical  elements, 
capable  of  operating  in  "Super-High  Power 
Laser"  ("SHPL")  applications,  see  the  U.S. 
Munitions  List  (22  CFR  part  121). 

f.l.  Dynamic  wavefront  (phase)  measuring 
equipment  capable  of  mapping  at  least  50 
positions  on  a  beam  wavefront  having  any 
the  following: 

f.l. a.  Frame  rates  equal  to  or  more  than  100 
Hz  and  phase  discrimination  of  at  least  5% 
of  the  beam's  wavelength;  or 

f.l.b.  Frame  rates  equal  to  or  more  than 
1,000  Hz  and  phase  discrimination  of  at  least 
20%  of  the  beam's  wavelength; 

f.2.  "Laser"  diagnostic  equipment  capable 
otmeasuring  "SHPL"  system  angular  beam 
steering  errors  of  equal  to  or  less  than  10 
^rad; 

f.3.  Optical  equipment  and  components 
specially  designed  for  a  phased-array 
"SHPL"  system  for  coherent  beam 
combination  to  an  accuracy  of  lambda/10  at 
the  designed  wavelength,  or  0.1  ^m, 
whichever  is  the  smaller; 

f.4.  Projection  telescopes  specially 
designed  for  use  with  "SHPL"  systems. 

6A008    Radar  systmns,  equipment  and 
assemblies  having  any  of  the  following 
characteristics  (see  List  of  Items 
Controlled),  and  specially  designed 
components  therefor. 


6C992    Optical  sensing  fibers  not 
controlled  by  6A002.d.3  which  are  modified 
structurally  to  have  a  'beat  length'  of  less 
than  500  mm  (high  birefringence)  or  optical 
sensor  materials  not  descrttied  in  6C002.b 
and  having  a  zinc  content  of  equal  to  or 
more  than  6%  by  'mole  fraction'. 


List  of  Items  Controlled 

Unit:'   *   * 
Related  Controls:  *   " 
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Related  Definitions:  (1)  "Mole  fraction'  is 
defined  as  the  ratio  of  moles  of  ZnTe  to  the 
sum  of  the  moles  of  CdTe  and  ZnTe  present 
in  the  crystal.  (2)  'Beat  length'  is  the  distance 
over  which  two  orthogonally  polarized 
signals,  initially  in  phkse,  must  pass  in  order 
to  achieve  a  2  Pi  radian(s)  phase  difference. 

Items:"  *   * 

6C994    Optical  materials. 


List  of  Items  Con^lled 

Unit:"   *  • 

Related  Controls:  *   *   * 

Related  Definitions:  (1)  'Fluoride  fibers'  are 
fibers  manufactured  from  bulk  fluoride 
compounds.  (2)  "Optical  fiber  preforms'  are 
bars,  ingots,  or  rods  of  glass,  plastic  or  other 
materials  that  have  been  specially  processed 
for  use  in  fabricating  optical  fibers.  The 
characteristics  of  the  preform  determine  the 
basic  parameters  of  the  resultant  drawn 
optical  fibers. 

Items: 

a.  Low  optical  absorption  materials,  as 
follows: 

a.l.  Bulk  fluoride  compounds  containing 
ingredients  with  a  purity  of  99.999%  or 
better;  or 

Note:  6C994.a.l  controls  fluorides  of 
zirconium  or  aluminum  and  variants. 

a.2.  Bulk  fluoride  glass  made  fixim 
compounds  controlled  by  6C004.e.l; 

b.  'Optical  fiber  preforms'  made  from  bulk 
fluoride  compounds  containing  ingredients 
with  a  purity  of  99.999%  or  better,  specially 
designed  for  the  manufacture  of  'fluoride 
fibers'  controlled  by  6A994.b. 

6D003    Other  "software",  as  follows  (see 
List  of  Items  Controlled). 

***** 

List  of  Items  Controlled 

Unit:*   *   *  * 

Related  Controls:  *   *  * 
Related  Definitions:  *   *   • 
Items: 

a.  Acoustics  "software",  as  follows: 
a.l.  "Software"  specially  designed  for 

acoustic  beam  forming  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  towed  hydrophone  arrays; 

a.2.  "Source  code"  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  towed  hydrophone  arrays; 

a.3.  "Software"  specially  designed  for 
acoustic  beam  forming  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  bottom  or  bay  cable  systems; 

a.4.  "Source  code"  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  bottom  or  bay  cable  systems; 

b.  Optical  sensors.  None. 

c.  Cameras.  None. 

d.  Optics.  None. 

e.  Lasers.  None 

f.  Magnetometers. 

f.l.  "Software"  specially  designed  for 
magnetic  compensation  systems  for  magnetic 
sensors  designed  to  operate  on  mobile 
platforms; 

f.2.  "Software"  specially  designed  for 
magnetic  anomaly  detection  on  mobile 
platforms; 


g.  Gravimeters.  "Software"  specially 
designed  to  correct  motional  influences  of 
gravity  meters  or  gravity  gridiometers; 
Ji.  Radar  "software",  as  follows: 

h.l.  Air  Traffic  Control  "software" 
application  "programs"  hosted  on  general 
purpose  computers  located  at  Air  Traffic 
Control  centers  and  capable  of  any  of  the 
following: 

h.l. a.  Processing  and  displaying  more  than 
150  simultaneous  "system  tracks";  or 

h.l.b.  Accepting  radar  target  data  fitjm 
more  than  four  primary  radars; 

h.2.  "Software"  for  the  design  or 
"production"  of  radomes  which: 

h.2.a.  Are  specially  designed  to  protect  the 
"electronically  steerable  phased  array 
antennae"  controlled  by  6A008.e.;  and 

h.2.b.  Result  in  an  antenna  pattern  having 
an  "average  side  lobe  level"  more  than  40  dB 
below  the  peak  of  the  main  beam  level. 

Technical  Note:  "Average  side  lobe  level" 
in  6D003.h.2.b  is  measured  over  the  entire 
array  excluding  the  angular  extent  of  the 
main  beam  and  the  first  two  side  lobes  on 
either  side  of  the  main  beam. 

15.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
7 — Navigation  and  Avionics,  the 
following  Export  Control  Classification 
Numbers  (ECCNs)  are  amended  by: 

(a)  Revising  the  Heading  and  the 
Related  Controls  paragraph,  the  Related 
Definitions  paragraph;  and  the  Items 
paragraph  in  the  List  of  Items  Controlled 
section  of  ECCN  7A003; 

(b)  Revising  the  Heading  of  ECCN 
7D002;  and 

(c)  Revising  the  Related  Definitions 
paragraph  and  the  Items  paragraph  in 
the  List  of  Hems  Controlled  section  of 
ECCN  7D003,  to  read  as  follows: 

7A003    Inertial  Navigation  Systems  (INS) 
and  specially  designed  components 
therefor. 


List  of  Items  Controlled 

Unit:*   "   * 

Related  Controls:  See  also  7A103  and 
7A994.  hiertial  Navigation  Systems  (INS)  and 
inertial  equipment,  and  specially  designed 
components  therefor  specifically  designed, 
modified  or  configured  for  military  use  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  [See  22  CFR  part 
121.) 

Related  Definitions:  "Data-Based 
Referenced  Navigation"  ("DBRN")  systems 
are  systems  which  use  various  sources  of 
previously  measured  geo-mapping  data 
integrated  to  provide  accurate  navigation 
information  under  dynamic  conditions.  Data 
sources  include  bathymetric  maps,  stellar 
maps,  gravity  maps,  magnetic  maps  or  3-D 
digital  terrain  maps. 

Items: 

a.  Inertial  navigation  systems  (gimballed  or 
strapdown)  and  inertial  equipment  designed 
for  "aircraft",  land  vehicle  or  "spacecraft"  for 
attitude,  guidance  or  control,  having  any  of 


the  following  characteristics,  and  specially 
designed  components  therefor: 

a.l.  Navigation  error  (free  inertial) 
subsequent  to  normal  alignment  of  0.8 
nautical  mile  per  hour  (nm/hr)  Circular  Error 
Probable  (CEP)  or  less  (better);  or 

a.2.  Specified  to  function  at  linear 
acceleration  levels  exceeding  10  g. 

b.  Hybrid  Inertial  Navigation  Systems 
embedded  with  Global  Navigation  Satellite 
System(s)  (GNSS)  or  with  "Data-Based 
Referenced  Navigation"  ("DBRN")  System(s) 
for  attitude,  guidance  or  control,  subsequent 
to  normal  alignment,  having  an  INS 
navigation  position  accuracy,  after  loss  of 
GNSS  or  'DBRN"  for  a  period  of  up  to  4 
minutes,  of  less  (better)  than  10  meters 
Circular  Error  Probable  (CEP). 

Note  1:  The  parameters  of  7A003.a  and 
7A003.b  are  applicable  with  any  of  the 
following  environmental  conditions: 

1.  Input  random  vibration  with  an  overall 
magnitude  of  7.7^  rms  in  the  first  half  hour 
and  a  total  test  duration  of  one  and  one  half 
hour  per  axis  in  each  of  the  three 
perpendicular  axes,  when  the  random 
vibration  meets  the  following: 

a.  A  constant  power  spectral  density  (PSD) 
value  of  0.04  g^/Hz  over  a  frequency  interval 
of  15  to  1,000  Hz;  and 
'      b.  The  PSD  attenuates  with  frequency  from 
0.04  g^/Hz  to  0.01  g^/Hz  over  a  frequency 
interval  horn  1,000  to  2.000  Hz;  or 

2.  A  roll  and  yaw  rate  of  equal  to  or  more 
than  +2.62  radian/s  (150  deg/s);  or 

3.  According  to  national  standards 
equivalent  to  1.  or  2.  of  this  note. 

Note  2:  7A003  does  not  control  inertial 
navigation  systems  that  are  certified  for  use 
on  "civil  aircraft"  by  civil  authorities  of  a 
country  in  Country  Group  A:l. 

Technical  Notes:  1.  7A003.b  refers  to 
systems  in  which  an  INS  and  other 
independent  navigation  aids  are  built  into  a 
single  unit  (embedded)  in  order  to  achieve 
improved  performance. 

2.  "Circular  Error  Probable"  ("CEP")— In  a 
circular  normal  distribution,  the  radius  of  the 
circle  containing  50  percent  of  the  individual 
measurements  being  made,  or  the  radius  of 
the  circle  within  which  there  is  a  50  percent 
probability  of  being  located. 

7D002    Source  code"  for  the  "use"  Of  any 
inertial  navigation  equipment  including 
inertial  equipment  not  controlled  by  7A003 
or  7A004,  or  Attitude  and  Heading 
Reference  Systems  (AHRS)  (except 
gimballed  AHRS). 


7O003    Other  "sofhware",  as  follows  ( 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  *  *   * 
Related  Definitions:  'Data-Based 
Referenced  Navigation'  ('DBRN')  systems  are 
systems  which  use  various  sources  of 
previously  measured  geo-mapping  data 
integrated  to  provide  accurate  navigation 
information  under  dynamic  conditions.  Data 
sources  include  bathymetric  maps,  stellar 
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maps,  gravity  maps,  magnetic  maps  or  3-D 
digital  terrain  maps. 
Items: 

a.  "Software"  specially  designed  or 
modiTied  to  improve  the  operational 
performance  or  reduce  the  navigational  error 
of  systems  to  the  levels  controlled  by  7A003 
or  7A004; 

b.  "Source  code"  for  hybrid  integrated 
systems  that  improves  the  operational 
performance  or  reduces  the  navigational  error 
of  systems  to  the  level  controlled  by  7A003 
by  continuously  combining  inertial  data  with 
any  of  the  following: 

b.l.  Doppler  radar  velocity  data; 

b.2.  Global  navigation  satellite  systems 
(i.e.,  GPS  or  GLONASS)  reference  data;  or 

b.3.  Data  fixim  'Data-Based  Referenced 
Navigation'  ('DBRN')  systems; 

c.  "Source  code"  for  integrated  avionics  or 
mission  systems  that  combine  sensor  data 
and  employ  "expert  systems"; 

d.  "Source  code"  for  the  "development"  of 
any  of  the  following: 

d.l.  Digital  flight  managament  systems  for 
"total  control  of  flight"; 

d.2.  Integrated  propulsion  and  flight 
control  systems; 

d.3.  Fly-by-wire  or  fly-by-lighl  control 
systems; 

d.4.  Fault-tolerant  or  self-reconfiguring 
"active  flight  control  systems"; 

d.5.  Airborne  automatic  dire<:tion  finding 
equipment; 

d.6.  Air  data  systems  based  on  surface 
static  data;  or 

d.7.  Raster-type  head-up  displays  or  three 
dimensional  displays; 

e.  Computer-aided-design  (CAD) 
"software"  specially  designed  for  the 
"development"  of  "active  fiight  control 
systems",  helicopter  multi-axis  fly-by-wire  or 
fly-by-light  controllers  or  helicopter 
"circulation  controlled  anti-torque  or 
circulation-controlled  direction  control 
systems"  whose  "technology"  is  controlled 
by  7E004.b.  7E004.C.1  or  7E004.C.2. 

16.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
8 — Marine,  is  amended  by: 

(a)  Revising  the  Related  Controls ' 
paragraph  and  the  Items  paragraph  in 
the  List  of  Items  Controlled  section  of 
ECCNs  8A002  and  8A018;  and 

(b)  Revising  the  Heading  and  the 
Related  Controls  paragraph  of  the  List  of 
Items  Controlled  section  of  ECCN 
8A992.  to  read  as  Jbtf^ws: 

8A002    Systems  and  equipment,  as  follows 
(see  List  of  Hems  Controlled). 


List  of  Items  Controlled 

Unit:*  *  • 

Related  Controls:  See  also  8A992  and  for 
underwater  communications  systems,  see 
Category  5,  Part  I — Telecommunications). 
BA002  does  not  control  closed  and  semi- 
closed  circuit  (rebreathing)  apparatus  that  is 
controlled  under  8A018.a.  See  also  8A992  for 
self-contained  underwater  breathmg 
apparatus  that  is  not  controlled  by  8A002  or 
released  for  control  by  the  8A002.q  Note. 


Related  Definitions:  '  *  * 
Items: 

a.  Systems  and  equipment,  specially 
designed  or  modified  for  submersible 
vehicles,  designed  to  operate  at  depths 
exceeding  1,000  nu  as  follows: 

a.l.  Pressure  housings  or  pressure  hulls 
with  a  maximum  inside  chamber  diameter 
exceeding  1.5  m; 

a. 2.  Direct  current  propulsion  motors  or 
thrusters; 

a. 3.  Umbilical  cables,  and  connectors 
therefor,  using  optical  fiber  and  having 
synthetic  strength  members; 

b.  Systems  specially  designed  or  modified 
for  the  automated  control  of  the  motion  of 
submersible  vehicles  controlled  by  8A001 
using  navigation  data  and  having  closed  loop 
servo-controls: 

b.l.  Enabling  a  vehicle  to  move  within  10 
m  of  a  predetermined  point  in  the  water 
column; 

b.2.  Maintaining  the  position  of  the  vehicle 
within  10  m  of  a  predetermined  point  in  the 
water  column;  or 

b.3.  Maintaining  the  position  of  the  vehicle 
within  10  m  while  following  a  cable  on  or 
under  the  seabed; 

c.  Fiber  optic  hull  penetrators  or 
connectors; 

d.  Underwater  vision  systems,  as  follows: 
d.l.  Television  systems  and  television 

cameras,  as  follows: 

d.l. a.  Television  systems  (comprising 
camera,  monitoring  and  signal  transmission 
equipment)  having  a  limiting  resolution 
when  measured  in  air  of  more  than  800  lines 
and  specially  designed  or  modified  for 
remote  operation  with  a  submersible  vehicle; 

d.l.b.  Underwater  television  cameras 
having  a  limiting  resolution  when  measured 
in  air  of  more  than  1,100  lines; 

d.l.c.  Low  light  level  telev*sion  cameras 
specially  designed  or  modified  for 
underwater  use  containing  all  of  the 
following: 

d.l.c.l.  Image  intensifier  tubes  controlled 
by  gA002.a.2.a;  and 

d.l.c.2.  More  than  150,000  "active  pixels" 
per  solid  state  area  array; 

Technical  Note:  Limiting  resolution  in 
television  is  a  measure  of  horizontal 
resolution  usually  expressed  in  terms  of  the 
maximum  number  of  lines  per  picture  height 
discriminated  on  a  test  chart,  using  IEEE 
Standard  208/1960  or  any  equivalent 
standard. 

d.2.  Systems,  specially  designed  or 
modified  for  remote  operation  with  an 
underwater  vehicle,  employing  techniques  to 
minimize  the  effects  of  back  scatter, 
including  range-gated  illuminators  or  "laser" 
systems; 

e.  Photographic  still  cameras  specially 
designed  or  modified  for  underwater  use 
below  150  m  having  a  film  format  of  35  mm 
or  larger,  and  having  any  of  the  following: 

e.l.  Annotation  of  the  film  with  data 
provided  by  a  source  external  to  the  camera; 

e.2.  Automatic  back  focal  distance 
correction;  or 

e.3.  Automatic  compensation  control 
specially  designed  to  permit  an  underwater 
camera  housing  to  be  usable  at  depths 
exceeding  1,000  m; 

{.  Electronic  imaging  systems,  specially 
designed  or  modified  for  underwater  use. 


capable  of  storing  digitally  more  than  50 
exposed  images; 

g.  Light  systems,  as  follows,  specially 
designed  or  modified  for  underwater  use: 

g.l.  Stroboscopic  light  systems  capable  ef 
a  light  output  energy  of  more  than  300  J  per 
flash  and  a  Hash  rate  of  more  than  5  flashes 
per  second; 

g.2.  Argon  arc  light  systems  specially 
designed  for  use  below  1 ,000  m; 

h.  "Robots"  specially  designed  for 
underwater  use,  controlled  by  using  a 
dedicated  "stored  program  controlled" 
computer,  having  any  of  the  following: 

h.l.  Systems  that  control  the  "robot"  using 
information  from  sensors  which  measure 
force  or  torque  applied  to  an  external  object, 
distance  to  an  external  .object,  or  tactile  sense 
between  the  "robot"  and  an  external  object; 
or 

h.2.  The  ability  to  exert  a  force  of  250  N 
or  more  or  a  torque  of  250  Nm  or  mqre  and 
using  titanium  based  alloys  or  "fibrous  or 
fileunentary"  "composite"  materials  in  their 
structural  members; 

i.  Remotely  controlled  articulated 
manipulators  specially  designed  or  modified 
for  use  with  submersible  vehicles,  having  any 
of  the  following: 

i.l.  Systems  which  control  the  manipulator 
using  the  information  from  sensors  which 
measure  the  torque  or  force  applied  to  an 
external  object,  or  tactile  sense  between  the 
manipulator  and  an  external  object;  or 

i.2.  Controlled  by  proportional  master- 
slave  techniques  or  by  using  a  dedicated 
"stored  program  controlled"  computer,  and 
having  5  degrees  of  freedom  of  movement  or 
more; 

Note:  Only  functions  having  proportional 
control  using  positional  feedback  or  by  using 
a  dedicated  "stored  program  controlled" 
computer  are  counted  when  determining  the 
number  of  degrees  of  freedom  of  movement 

j.  Air  independent  power  systems, 
specially  designed  for  underwater  use,  as 
follows: 

j.l.  Drayton  or  Rankine  cycle  engine  air 
independent  power  systems  having  any  of 
the  foUowirJg: 

j.l. a.  Chemical  scrubber  or  absorber 
systems  specially  designed  to  remove  carbon 
dioxide,  carbon  monoxide  and  particulates 
from  recirculated  engine  exhaust; 

j.l.b.  Systems  specially  designed  to  use  a 
monoatomic  gas; 

j.l.c.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz,  or  special 
mounting  devices  for  shock  mitigation;  or 

j.l.d.  Systems  specially  designed: 

j.l. d.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformation; 

j.l. d.2.  To  store  the  products  of  the 
reaction;  and 

j.l.d. 3.  To  discharge  the  products  of  the 
reaction  against  a  pressure  of  100  kPa  or 
more; 

j.2.  Diesel  cycle  engine  air  independent 
systems,  having  all  of  the  following: 

j.2. a.  Chemical  scrubber  or  absorber 
systems  specially  designed  to  remove  carbon 
dioxide,  carbon  monoxide  and  particulates 
from  recirculated  engine  exhaust; 

j.2.b.  Systems  specially  designed  to  use  a 
monoatomic  gas; 
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J.2.C.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  and 

j.2.d.  Specially  designed  exhaust  systems 
that  do  not  exhaust  continuously  the 
products  of  combustion; 

j.3.  Fuel  cell  air  independent  power 
systems  with  an  output  exceeding  2  kW 
having  any  of  the  following: 

j.3. a.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  or 

j.3.b.  Systems  specially  designed: 

j.3.b.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformation; 

j.3.b.2.  To  store  the  products  of  the 
reaction;  and 

j.3.b.3.  To  discharge  the  products  of  the 
reaction  against  a  pressure  of  100  kPa  or 
more; 

j.4.  Stirling  cycle  engine  air  independent 
power  systems,  having  all  of  the  following: 

j.4. a.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  and 

j.4.b.  Specially  designed  exhaust  systems 
which  discharge  the  products  of  combustion 
against  a  pressure  of  100  kPa  or  more; 

k.  Skirts,  seals  and  fingers,  having  any  of 
the  following: 

k.l.  Designed  for  cushion  pressures  of 
3,830  Pa  or  more,  operating  in  a  significant 
wave  height  of  1.25  m  (Sea  State  3)  or  more 
and  specially  designed  for  surface  effect 
vehicles  (fully  skirted  variety)  confroUed  by 
BAOOl.f;  or 

k.2.  Designed  for  cushion  pressures  of 
6,224  Pa  or  more,  operating  in  a  significant 
wave  height  of  3.25  m  (Sea  State  5)  or  more 
and  specially  designed  for  surface  effect 
vehicles  (rigid  sidewalls)  confrolled  by 
8A001.g; 

1.  Lift  fans  rated  at  more  than  400  kW 
specially  designed  for  surface  effect  vehicles 
controlled  by  BAOOl.f  or  BAOOl.g; 

m.  Fully  submerged  subcavitating  or 
supercavitating  hydrofoils  specially  designed 
for  vessels  controlled  by  SAOOl.h; 

n.  Active  systems  specially  designed  or 
modified  to  control  automatically  the  sea- 
induced  motion  of  vehicles  or  vessels 
controlled  by  BAOOl.f,  BAOOl.g.  BAOOl.h  or 
BAOGl.i; 

o.  Propellers,  power  transmission  systems, 
power  generation  systems  and  noise 
reduction  systems,  as  follows: 

0.1.  Water-screw  propeller  or  power 
transmission  systems,  as  follows,  specially 
designed  for  surface  effect  vehicles  (fully 
skirted  or  rigid  sidewall  variety),  hydrofoils 
or  small  waterplane  area  vessels  controlled 
by  BAOOl.f,  BAOOl.g,  .BAOOl.h  or  BAOOl.i: 
0.1. a.  Supercavitating,  super-ventilated, 
partially-submerged  or  surface  piercing 
propellers  rated  at  more  than  7.5  MW; 

0.1. b.  Contrarotating  propeller  systems 
rated  at  more  than  15  MW; 

o.l.c.  Systems  employing  pre-swirl  or  post- 
swirl  techniques  for  smoothing  the  flow  into 
a  propeller; 

o.l.d.  Light-weight,  high  capacity  (K  factor 
exceeding  300)  reduction  gearing; 

o.l.e.  Power  transmission  shaft  systems, 
incorporating  "composite"  material 


components,  capable  of  transmitting  more 
thanlMW; 

0.2.  Water-screw  propeller,  power 
generation  systems  or  transmission  systems 
designed  for  use  on  vessels,  as  follows: 

o.2.a.  Controllable-pitch  propellers  and 
hub  assemblies  rated  at  more  than  30  MW; 

o.2.b.  Internally  liquid-cooled  electric 
propulsion  engines  with  a  power  output 
exceeding  2.5  MW; 

O.2.C.  "Superconductive"  propulsion 
engines,  or  permanent  magnet  electric 
propulsion  engines,  with  a  power^output 
exceeding  0.1  MW; 

0.2. d.  Power  transmission  shaft  systems, 
incorporating  "composite"  material 
comfMjnents,  capable  of  transmitting  more 
than  2  MW; 

o.2.e.  Ventilated  or  base-ventilated 
propeller  systems  rated  at  more  than  2.5  MW; 

O.3.  Noise  reduction  systems  designed  for 
use  on  vessels  of  1,000  tons  displacement  or 
more,  as  follows: 

o.3.a.  Systems  that  attenuate  underwater 
noise  at  frequencies  below  500  Hz  and 
consist  of  compound  acoustic  mounts  for  the 
acoustic  isolation  of  diesel  engines,  diesel 
generator  sets,  gas  turbines,  gas  turbine 
generator  sets,  propulsion  motors  or 
propulsion  reduction  gears,  specially 
designed  for  sound  or  vibration  isolation, 
having  an  intermediate  mass  exceeding  30% 
of  the  equipment  to  be  mounted;     , 

o.3.b.  Active  noise  reduction  or 
cancellation  systems,  or  magnetic  bearings, 
specially  designed  for  power  transmission 
systems,  and  incorporating  electronic  control 
systems  capable  of  actively  reducing 
equipment  vibration  by  the  generation  of 
anti-noise  or  anti-vibration  signals  directly  to 
the  source; 

p.  Pumpjet  propulsion  systems  having  a 
power  output  exceeding  2.5  MW  using 
divergent  nozzle  and  flow  conditioning  vane 
techniques  to  improve  propulsive  efficiency 
or  reduce  propulsion-generated  underwater- 
radiated  noise. 

q.  Self-contained,  closed  or  semi-closed 
circuit  (rebreathing)  diving  and  underwater 
swimming  apparatus. 

Note:  BAOOa.q  does  not  control  an 
individual  apparatus  for  personal  use  when 
accompanying  its  user. 

8A018    Items  on  ttie  Intemstional 
Munitions  UsL 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  See  also  8A002  and 
BA992. 
Related  Definitions:  *   *   *     ■ 
Items: 

a.  Closed  and  semi-closed  circuit 
(rebreathing)  apparatus  specially  designed  for 
military  use,  and  specially  designed 
components  for  use  in  the  conversion  of 
open-circuit  apparatus  to  military  use; 

b.  Naval  equipment,  as  follows: 

b.l.  Diesel  engines  of  1,500  hp  and  over 
with  rotary  speed  of  700  rpm  or  over 
specially  designed  for  submarines; 

b.2.  Electric  motors  specially  designed  for 
submarines,  i.e.,  over  1,000  hp,  quick 


reversing  type,  liquid  cooled,  and  totally 
encldsed; 

b.3.  Nonmagnetic  diesel  ei^nes,  50  hp  and 
over,  specially  designed  for  military 
purposes.  (An  engine  shall  be  presumed  to  be 
specially  designed  for  military  purposes  if  it 
has  nonmagnetic  parts  other  than  crankcase, 
block,  head,  pistons,  covers,  end  plates,  valve 
facings,  gaskets,  and  fuel,  lubrication  and 
other  supply  lines,  or  its  noimiagnetic 
content  exceeds  75  percent  of  total  weight.); 

b.4.  Marine  boilers  designed  to  have  any  of  ^ 
the  following  characteristics:  / 

b.4.a.  Heat  release  rate  (at  maximum  rating 
equal  to  or  in  excess  of  190,000  BTU  per  hQttr 
per  cubic  foot  of  furnace  volume;  or 

b.4.b.  Ratio  of  steam  generated  in  pounds 
per  hour  (at  maximum  rating)  to  the  dry 
weight  of  the  boiler  in  pounds  equal  to  or  in 
excess  of  0.83; 

b.5.  Submarine  and  torpedo  nets;  and 

b.6.  Components,  parts,  accessories,  and 
attachments  for  the  above. 

8A992    Underweler  systems  or  equlpmsw^t 
not  controHed  liy  8A002  or  MOIt,  and 
specially  designed  parts  therefor. 


List  of  Items  Controlled 

Unit:*    *    *  '         . 

Related  Controls:  See  also  8A002  and 
BA018 
Related  Definitions:  *  *  • 
Items:*   *   * 

17.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
9 — ^Propulsion  Systems,  Space  Vehicles 
and  Related  Equipment,  is  amended  by: 

(a)  Adding  Export  Control 
Classification  number  (ECCN)  9A012 
following  ECCN  9A011; 

(b)  Deleting  ECCN  9A120; 

(c)  Revising  the  Heading  and  License 
Requirement  section  of  ECCNs  9D001 
and  9D0D2; 

(d)  Revising  the  Heading  and  the 
Related  Controls  paragraph  of  the  List  of 
Items  Controlled  section  of  ECCN 
9D003;  and 

(e)  Revising  the  Heading  of  ECCN 
9D102,  to  read  as  follows: 

9A01 2    Non-military  unmanned  aerial 
vehicies,  having  any  of  the  foUowlng 
characteristics  (see  Ust  of  items 
Controlied). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


C6ntrol(s) 

Country  Chart 

NS  applies  to  entire  entry  .. 

NS  Column  1 

MT  applies  to  non-military 

MTCohjmn  1 

unmanned  air  vehicle 

, 

systems  (UAVs)  and  re- 

motely piloted  vehictes 

(RPVs)  thai  are  capable 

* 

of  a  maximum  range  of 

at  least  300  kilometers 

(km),  regardless  of  pay- 

k>ad. 

10608  Federal  Register / Vol.  68,  No.  43 / Wednesday,  March  5,  2003 /Rules  and  Regulations 


^ 


Control(s) 

Country  Chart 

AT  applies  to  entire  entry  .. 

AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number:  parts  and 
accessories  in  $  value 

Related  Controls:  See  the  U.S.  Munitions 
List  Category  VIII  (22  CFR  part  121). 

Related  Definitions:  N/A 

Items: 

a.  An  autonomous  flight  control  and 
navigation  capability  [e.g.,  an  autopilot  with 
an  Inertial  Navigation  System);  or 

b.  Capability  of  controlled-flight  out  of  the 
direct  vision  range  involving  a  human 
operator  (e.g.,  televisual  remote  control). 

Note:  9A012  does  not  control  model 
aircraft. 

9D001    "Software"  specially  designed  or 
modified  for  the  "development"  of 
equipment  or  "technology"  controlled  by 
9A  (except  9A018,  9A990  or  9A991),  9B 
(except  9B990  or  9B991 )  or  9E003. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 

Country  Chart 

NS  applies  to  "software" 

NS  Column  1 

for  items  controlled  by 

9A001  to  9A003,  9A012. 

^ 

9B001  to  9B009,  9E003 

MT  applies  to  "software" 

MT  Column  1 

for  equipment  controlled 

by  9A001,9A012, 

9A101,9A106,  96001. 

9B002,  9B003,  9B004, 

96005,98007,98116 

for  MT  reasons. 

AT  applies  to  entire  entry  .. 

AT  Coiumn  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


9D002    "Software"  specially  designed  or 
modified  for  tfie  "production"  of  equipment 
controlled  by  9A  (except  9A018, 9A990  or 
9A991 )  or  9B  (except  9B990  or  9B991 ). 

License  Requirements 

Reason  for  ControL  NS,  MT,  AT 


Control(s) 

Country  Chart 

NS  applies  to  "software" 

NS  Column  1 

for  equipment  controlled 

by  9A00HO  9A003,     • 

9A012,  96001  to  98009, 

or  9E003. 

MT  applies  to  "software" 

MT  Column  1 

for  equipment  controlled 

by9A001,  9A012, 

9A101,9A106,  96001, 

96002,  98003,  96004, 

98005.  98007  98116  for 

MT  reasons. 

AT  applies  to  entire  entry  .. 

AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


90003    "Software"  specially  designed  or 
modified  for  the  "use"  of  full  authority 
digital.electronic  engine  controls  (FADEC) 
for  propulsion  systems  controlled  by  9A 
(except  9A018,  9A990  or  9A991)  or 
equipment  controlled  by  9B  (except  9B990 
or  9B991 ),  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:'    *    • 

Related  Controls:  (1)  See  also  9D103.  (2) 
"Software"  "required"  for  the  "use"  of 
equipment  or  "technology"  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense  Trade 
Controls  is  also  subject  to  the  same  licensing 
jurisdiction.  (See  22  CFR  part  121.) 

Related  Definitions:  *    *    * 

Items:'    '    ' 

9D102    "Software"  specially  designed  for 
ttie  "use"  of  items  controlled  by  9A012  (for 
MT  controlled  items  only),  9A101, 9A106, 
and9A110. 

***** 

•  18.  Supplement  No.  2  to  part  774 
(General  Technology  and  Software 
Notes)  is  revised  to  read  as  follows: 


1.  General  Technology  Note.  The  export  of 
"technology"  that  is  "required"  for  the 
"development",  "production",  or  "use"  of 
items  on  the  Commerce  Control  List  is 
controlled  according  to  the  provisions  in 
each  Category. 

"Technology"  "required"  for  the 
"development",  "production",  or  "use"  of  a 
controlled  product  remains  controlled  even 
when  applicable  to  a  product  controlled  at  a 
lower  level. 

License  Exception  TSU  is  available  for 
"technology"  that  is  the  minimum  necessary 
for  the  installation,  operation,  maintenance 
(checking),  and  repair  of  those  products  that 
are  eligible  for  License  Exceptions  or  that  are 
exported  under  a  license. 

N.B.:  This  does  not  allow  release  under  a 
License  Exception  of  the  repair  "technology" 
controlled  by  lE002.e,  lE002.f,  8E002.a,  or 
8E002.b. 

N.B.:  The  'minimum  necessary'  excludes 
"development"  or  "production"  technology 
and  permits  "use"  technology  only  to  the 
extent  "required"  to  ensure  safe  and  efficient 
use  of  the  product.  Individual  ECCNs  may 
further  restrict  export  of  "minimum 
necessary"  information. 

2.  General  Software  Note.  License 
Exception  TSU  ("mass  market"  software)  is 
available  to  all  destinations,  except  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan,  and 
Syria,  for  release  of  software  that  is  generally 
available  to  the  public  by  bein^: 

a.  Sold  from  stock  at  retail  selling  points, 
without  restriction,  by  means  of: 

1 .  Over  the  counter  transactions: 

2.  Mail  order  transactions; 

3.  Electronic  transactions;  or 

4.  Telephone  call  transactions;  and 

b.  Designed  for  installation  by  the  user 
without  further  substantial  support  by  the 
supplier. 

Note:  The  General  Software  Note  does  not 
apply  to  "software"  controlled  by  Category 
5 — part  2  ("Information  Security").  For 
"software"  controlled  by  Category  5,  part  2, 
see  Supplement  No.  1  to  part  774,  Category 
5,  part  2,  Note  3 — Cryptography  Note. 

Dated:  February  25,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  03-4788  Filed  3-4-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunicatlona  and 
Information  Adminlatratton 

[Docket  No.  000410097-3041-07] 
RtN0660-ZA11 

Public  Tetocommunlcatlona  FacllHlas 
Program:  Closing  Data 

agency:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce. 

ACTION:  Notice  of  closing  date  for 

solicitation  of  radio  and  nonbroadcast 

applications. 

summary:  Subject  to  the  availability  of 
fiscal  year  (FY)  2003  funds,  the  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S. 
Department  of  Commerce,  announces 
the  solicitation  of  applications  for 
planning  and  construction  grants  for 
public  radio  and  nonbroadcast  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP). 
DATES:  Pursuant  to  15  CFR  2301. 8(b}. 
the  NTIA  Administrator  hereby 
establishes  the  following  closing  date 
for  the  filing  of  radio  and  nonbroadcast 
applications  for  PTFP  grants.  The 
closing  date  selected  for  the  si^mission 
of  all  radio  and  nonbroadcast 
applications  for  FY  2003  is  Friday,  April 
4,  2003.  Applications  must  be  received 
prior  to  6  p.m.  Friday,  April  4.  2003. 
Applications  submitted  by  facsimile  or 
electronic  means  are  not  acceptable. 
ADDRESSES:  Application  materials  may 
be  obtained  electronically  via  the 
Internet  (/ittp.//wmv.ntia.doc.gov/pf/p). 
To  obtain  a  printed  application  package, 
submit  completed  applications,  or  send 
any  other  correspondence,  write  to: 
NTIA/PTFP.  Room  H-4625.  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooperman.  Director.  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax:  (202)  482-2156. 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  the  Internet 
(http://www.ntia.doc.gov/ptfp). 
SUPPLEMENTARY  INFORMATION: 

I.  Qosing  Date 

NTIA  announces  that  all  radio  and 
nonbroadcast  applicants  for  matching 
grants  under  the  PTFP  must  file-their 
applications  on  or  before  6  p.m.,  April 
4.  2003.  Issuance  of  grants  is  subject  to 
the  availability  of  FY  2003  funds. 
Congress  has  recently  passed  an 
appropriation  of  $43.5  million  for  the 
PTFP.  NTIA  intends  to  divide  the  funds 


appropriated  by  the  Congress  into  two 
parts.  One  portion  of  the  appropriation 
will  be  set  aside  to  fund  radio  and 
nonbroadcast  applications  submitted  in 
response  to  this  Notice  as  well  as 
television  broadcast  applications 
submitted  in  response  to  the  Notice  of 
Closing  Date  published  by  NTIA  on 
October  17,  2002.  A  second  portion  of 
the  appropriation  will  be  set  aside  to 
fund  additional  phases  of  multi-phase 
projects  initially  funded  in  FY  2000,  FY 
2001  and  FY  2002.  NTIA  will  shortly 
publish  a  Notice  in  the  Federal  Regbter 
indicating  the  funds  set  aside  for  each 
portion.  In  awarding  grants,  NTIA  will 
strive  to  maintain  an  appropriate 
balance  between  traditional  grants  and 
those  to  stations  converting  to  digital 
broadcasting.  Information  regarding 
radio  projects  is  included  in  Section  VI 
of  this  dociunent  and  information 
regarding  nonbroadcast  projects  is 
included  in  Section  VII.  The  amount  of 
any  grants  awarded  by  NTIA  will  vary, 
depending  on  the  approved  project.  For 
FY  2002,  NTIA  awarded  $3.15  million 
in  funds  to  52  radio  projects  and  $1 
million  in  funds  to  4  nonbroadcast 
projects.  The  radio  awards  ranged  from 
$15,073  to  $220,568  and  the 
nonbroadcast  awards  ranged  firom 
$75,000  to  $404,047. 

Any  applications  submitted  in 
response  to  this  Notice  which  are  for 
television  broadcast  projects  will  be 
retxuned  to  the  applicant  without 
review. 

All  radio  and  nonbroadcast 
applications  will  be  reviewed  according 
to  the  Evaluation  Process  discussed  in 
Section  XI.  Radio  and  nonbroadcast 
applications  will  compete  with 
applications  for  television  replacement 
or  signal  extension  projects  which  were 
submitted  by  the  November  19,  2002 
Closing  Date  previously  established  by 
NTIA  for  television  broadcast 
applications.  Radio  and  nonbroadcast 
projects  will  be  awarded  in  the  fourth 
quarter  of  FY  2003  (July-September 
2003). 

n.  Application  Forms 

All  applicants  must  use  the  official 
application  form  for  the  FY  2003  grant 
cycle.  This  form  expires  on  October  31, 
2003,  and  no  previous  versions  of  the 
form  may  be  used.  Each  page  of  the 
application  form  has  the  expiration  date 
of  10/31/2003  printed  on  the  bottom 
line.  To  apply  for  a  PTFP  grant,  an 
applicant  must  file  an  original  and  five 
copies  of  a  timely  and  complete 
application  on  the  application  form.  The 
current  application  form  is  available  on 
the  Internet  and  will  be  provided  to 
applicants  as  part  of  the  application 
package  upon  request. 


Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  displays  a  currenUy  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  The  PTFP 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003. 

m.  Authority 

The  PubUc  Teleconmnmications 
Facilities  Program  is  authorized  by  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  390-393,  397- 
399(b). 

IV.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

CFDA  No.  11.550,  Public 
Telecommunications  Facilities  Program. 

V.  Regulations 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8, 1996 
(61  FR  57966).  In  accordance  with 
provisions  provided  in  15  CFR  part 
2301,  section  2301.26,  certain 
requirements  of  the  PTFP  are  modified 
in  this  Notice  for  FY  2003.  Copies  of  the 
1996  Rules  are  posted  on  the  NTIA 
Internet  site  and  NTIA  will  make 
printed  copies  available  to  applicants 
upon  request.  Parties  interested  in 
applying  for  financial  assistance  should 
refer  to  these  rules  and  to  the 
authorizing  legislation  (47  U.S.C.  390- 
393,  397-399b)  for  additional 
information  on  the  program's  goals  and 
objectives.  eligibiUty  criteria,  evaluation 
criteria,  and  other  requirements. 

Applicants  sending  applications  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  Closing  Date  and  Time.  Applicants 
should  be  aware  that  all  material  sent 
via  the  United  States  Postal  Service 
(including  "overnight"  or  "Express 
Mail")  are  subject  to  delivery  delays  due 
to  increased  mail  security  procedures  at 
the  Department  of  Commerce.  NTIA  will 
not  accept  applications  posted  on  the 
Closing  Date  or  later  and  received  alter 
the  above  deadline.  However,  if  an 
appUcation  is  received  after  the  Closing 
Etate  due  to  (1)  carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  Closing 
Date,  or  (2)  significant  weather  delays  or 
natural  disasters,  NTIA  will,  upon 
receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Applicants  submitting  applications  by 
hand  delivery  are  notified  that,  due  to 
security  procedures  in  the  Department 
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of  Commerce,  all  packages  must  be 
cleared  by  the  Department's  security 
office.  Entrance  to  the  Department  of 
Commerce  Building  for  security 
clearance  is  on  the  15th  Street  side  of 
the  building.  Applicants  whose 
applications  are  not  received  by  the 
deadline  are  hereby  notified  that  their 
applications  will  not  be  considered  in 
the  current  Grant  Round  and  will  be 
returned  to  the  applicant.  See  15  CFR 
2301.8(c);  but  see  also  15  CFR  2301.26. 
NTIA  will  also  return  any  application 
which  is  substantially  incomplete,  or 
when  the  Agency  finds  that  either  the 
applicant  or  project  is  ineligible  for 
funding  imder  15  CFR  2301.3  or  2301.4. 
The  Agency  will  inform  the  applicant  of 
the  reason  for  the  return  of  any 
application. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  will  be  sent  a 
notification  of  the  FY  2003  Grant 
Round.  Copies  of  the  application  forms. 
Final  Rules.  Closing  Date  notification 
and  application  guidelines  will  be 
available  on  the  NTIA  Internet  site: 
www.ntia.doc.gov/ptfp.  Those  not  on 
the  mailing  list  or  who  desire  a  printed 
copy  of  these  materials  may  obtain 
copies  by  contacting  the  PTFP  at  the 
telephone  and  fax  numbers,  at  the 
Internet  site,  or  at  the  mailing  address 
listed  above.  Prospective  applicants 
should  read  the  Final  Rules  carefully 
before  submitting  applications.  Radio 
and  nonbroadcast  applicants  whose 
applications  were  deferred  in  FY  2002 
will  be  mailed  information  regarding  the 
reactivation  of  their  applications. 
Applicants  whose  radio  projects  were 
deferred  from  FY  2002  should  carefully 
review  Section  VI.,  Radio  Broadcasting, 
regarding  policies  which  apply  to  the 
reactivation  of  their  applications. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award. 

VI.  Radio  Broadcasting 

NTIA  will  take  great  care  to  ensure 
that  its  funding  of  radio  applications 
follows  the  directive  of  47  U.S.C.  393(c) 
that  "a  substantial  amount"  of  each 
year's  PTFP  funds  should  be  awarded  to 
public  radio.  For  the  FY  2003  grant 
round,  the  eligibility  and  priority  of 
radio  projects,  eligibility  of  radio 
equipment,  and  the  presumption  of  50% 
funding  for  radio  equipment 
replacement  applications  remain  as  they 
were  in  the  FY  2002  grant  round. 


In  response  to  recent  changes  in 
technology  and  in  the  Federal  regulatory 
environment,  NTIA  is  providing 
guidance  on  three  issues  of  interest  to 
potential  radio  applicants.  Applicants 
for  the  following  types  of  applications 
should  read  the  appropriate  sections  on 
radio  signal  expansion,  conversion  to 
digital  transmission,  or  Internet 
streaming. 

(A)  Radio  Signal  Expansion 

NTIA's  highest  priority  is  activation 
of  public  broadcasting  facilities  to 
provide  a  public  broadcasting  signal  to 
unserved  audiences.  NTIA  is  prepared 
to  fund  new  radio  station  projects  as 
warranted  by  reviewers'  evaluations  and 
PTFP's  financial  resources.  Activation 
of  new  radio  stations  has  been  delayed 
in  recent  years  as  the  Federal 
Communications  Conunission  (FCC) 
placed  a  "freeze"  on  new  applications 
as  it  considers  a  large  number  of 
mutually  exclusive  applications  for 
construction  permits. 

NTIA  anticipates  receiving  many 
applications  for  station  activation 
projects  when  the  FCC  begins  to  accept 
new  applications.  In  anticipation  of 
increased  interest  in  these  types  of 
applications,  we  are  hereby  providing 
the  following  guidance  to  potential 
applicants. 

Priority  lA.  NTIA's  first  priority  for 
radio  projects  remains  activations  to 
provide  the  first  public  radio  signal  to 
an  area.  These  projects  have  been 
divided  into  two  subgroups,  Priority  lA 
and  Priority  IB.  As  in  the  past.  Priority 
lA  status  will  be  given  to  first  public 
radio  signal  projects  that  will  originate 
a  local  public  radio  service  to  a 
geographic  area.  A  Priority  lA 
application  must  include  local  facilities 
which  are  fully  staffed  for  station 
management  and  program  production. 

NTIA  has  long  recognized  that  new 
fully-staffed  Priority  lA  projects  are 
usually  submitted  by  organizations  that 
are  begiiming  to  build  commimity 
support.  Priority  lA  projects  usually 
also  incur  significant  project  costs 
which  are  ineligible  for  Federal  support, 
such  as  studio  building  acquisition/ 
renovation  and  start-up  staff  costs. 
Because  these  projects  are  NTIA's 
highest  priority,  PTFP  will  continue  to 
fund  Priority  lA  applications  with  a 
presumption  of  a  75%  Federal  share,  the 
maximum  amount  permitted  by  law. 

Priority  IB.  Priority  IB  status  will 
continue  to  be  given  to  first  public  radio 
signal  projects  which  are  repeaters  or 
translators  of  other  public  radio 
facihties,  or  that  will  serve  significant 
additional  listeners  with  a  first  public 
radio  signal  through  increases  in  tower 
height  and/or  power  upgrades. 


In  recent  years,  applications  for 
expansion  of  service  have  shifted  from 
fully-staffed  stations  to  requests  for 
Priority  IB  repeaters  and  translators. 
Given  the  limited  availability  of  Federal 
funds  and  the  increasing  number  of 
applications  for  neV  repeater/translator 
stations,  PTFP  will  now  evaluate 
Priority  IB  applications  to  determine 
whether  or  not  75%  Federal  funding  is 
merited.  In  general,  NTIA  will  continue 
its  present  presiunption  of  75%  Federal 
funding  for  Priority  IB  applications 
which  construct  the  applicant's  first 
broadcast  facility  in  a  community. 

An  application  requesting  a  translator 
upgrade  to  a  repeater  station  or  a  project 
to  construct  a  second  station  in  a 
community  where  the  applicant  already 
has  a  facility  will  be  funded  by  NTIA  at 
a  50%  Federal  share.  These  apphcants 
should  be  able  to  draw  on  the  financial 
resources  of  the  conununity  served  by 
the  applicant's  existing  program  service 
and  also  would  incur  reduced  ineligible 
start'up  costs  since  the  broadcaster 
would  be  building  upon  existing 
infrastructure.  Applications  for  these 
types  of  Priority  IB  projects  njay  seek  a 
higher  Federal  percent^e  by  submitting 
justification  for  the  increased  amoimt 
which  will  be  reviewed  by  PTFP  and 
the  peer  reviewers. 

Power  increase  projects.  Sometimes  a 
project  to  replace  a  station's  transmitter 
or  antenna  results  in  an  increase  in 
coverage  to  a  new,  but  relatively  small, 
unserved  audience.  FTFP  usually-treats 
these  applications  with  incidental 
coverage  increases  as  Priority  2 
applications  if  the  equipment 
replacement  meets  the  Priority  2 
criteria.  If  an  applicant  is  requesting  a 
Priority  IB  consideration  of  such  an 
application,  the  applicant  should 
provide  documentation  of  a  significant 
increase  in  the  population  that  will 
receive  a  first  public  radio  signal.  PTFP 
will  evaluate  the  Priority  of  such 
requests  on  a  case-by-case  basis. 

Second  station  in  a  market. 
Sometimes  a  project  to  construct  a 
second  station  (or  other  additional 
stations)  in  a  community  results  in  ah 
increase  in  coverage  to  a  new,  but 
relatively  small,  unserved  audience.  If 
an  applicant  is  requesting  a  Priority  IB 
consideration  of  such  an  application, 
the  applicant  should  provide 
documentation  of  a  significant  increase 
in  the  population  that  will  receive  a  first 
public  radio  signal.  PTFP  will  evaluate 
the  Priority  of  such  requests  on  a  case- 
by-case  basis. 

Priority  4A.  An  application  to  provide 
an  additional  public  radio  signal  to  an 
area  already  served  by  public  radio  will 
continue  to  be  placed  in  Priority  4A. 
The  project  must  demonstrate  that  it 
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addresses  underserved  needs  in  a  way 
that  significantly  differentiates  its 
services  from  what  is  already  available 
in  the  proposed  service  area  (see 
§  2301.4(b)(ii)(b)  of  the  PTFP  Final 
Rides).  In  order  to  extend  its  resources 
to  assist  in  signal  expansion.  NTIA  will 
usually  fund  Priority  4A  additional 
signal  projects  at  no  more  than  a  50% 
Federal  share.  This  is  due  both  to  the 
lower  priority  and  reduced  ineligible 
costs  of  Priority  4A  repeater/translator 
projects  which  build  upon  existing 
infrastructure.  Applicants  for  Priority 
4A  expansion  projects,  including  those 
for  new  hilly-staffed  facilities,  may  seek 
a  higher  Federal  percentage  by 
submitting  justification  for  the  increased 
amount  which  will  be  reviewed  by 
PTFP  and  the  peer  reviewers. 

All  new  service  applications.  An 
applicant  proposing  to  construct  a 
Priority  1  A.  IB  or  Priority  4 A  facility 
should  provide  documentation, 
including  maps  or  tables,  of  the  number 
and  geographical  location  of  persons 
who  would  receive  a  first  public  radio 
signal  as  a  result  of  the  proposed  project 
or  who  would  receive  a  duplicated 
public  radio  signal  as  a  result  of  the 
proposed  project  (see  §  2301.4(b)(l)(v)  of 
the  PTFP  Final  Rules). 

NTIA  will  permit  those  applicants 
whose  FY  2002  applications  for  new 
service  projects  were  negotiated  by 
PTFP.  but  were  deferred  from  funding 
because  of  the  lack  of  FCC 
authorizations,  to  submit  FY  2003 
applications  requesting  the  same 
Federal  percentage  as  their  FY  2002 
applications. 

(B)  Radio  Station  Conversion  to  Digital 
Transmission 

NTIA  encourages  the  use  of  digital 
technologies  for  public  radio  facilities. 
For  several  years.  NTIA  has  funded 
projects  for  digital  STLs  and  audio 
production  equipment  which  will  assist 
public  radio  stations  as  they  prepare  for 
conversion  to  digital  technologies. 
These  digital  projects  are  funded  as 
equipment  replacement,  improvement, 
or  augmentation  projects  with  the 
presumption  of  a  50%  Federal  share 
imless  a  showing  of  extraordinary  need 
for  a  higher  percentage  has  been  made 
pursuant  to  §  2301.6(b)(ii)  of  the  PTFP 
Rules.  NTIA  will  continue  to  support 
digital  non-transmission  equipment  for 
radio  as  it  has  been  doing  for  more  than 
a  decade. 

Digital  conversion  projects.  On 
October  10,  2002.  the  FCC  approved 
digital  transmission  for  radio  stations, 
although  it  has  not  yet  published 
regulations  for  such  stations.  Unlike  the 
digital  conversion  of  television  stations, 
the  FCC  has  not  established  a  deadline 


for  the  conversion  of  radio  stations.  In 
addition,  there  is  the  question  of  when 
receivers  will  be  generally  available  for 
purchase  by  the  public.  These  factors 
raise  the  issue  of  whether  projects 
whose  primary  purpose  is  to  begin 
digital  radio  broadcasts  present 
compelling  urgency  for  funding  in  the 
FY  2003  grant  round. 

NTIA  continues  to  examine  with 
interest  the  development  of  digital 
radio,  but  shares  many  of  the  concerns 
which  were  recenUy  expressed  by  the 
Digital  Radio  &  Television  Consultation 
Panels  established  by  the  Corporation 
for  Public  Broadcasting  (CPB).  In  their 
joint  recommendations,  the  Panels 
recommended  that  CPB  set  aside  $3.5 
million  for  conversion  of  public  radio 
stations  in  13  seed  markets  identified  by 
Ibiquity.  the  developer  of  the  digital 
radio  standard.  (The  seed  markets  are 
Atlanta,  Boston.  Chicago.  Dallas. 
Denver.  Detroit.  Las  Vegas.  Los  Angeles. 
Miami.  New  York,  San  Francisco. 
Seattle,  and  Washington,  DC.)  Public 
radio  stations  serving  these  thirteen 
communities  collectively  provide 
service  to  more  than  30%  of  public 
radio's  total  national  audience. 

On  August  30,  2002.  even  before  the 
FCC's  October  action,  the  CPB  board  of 
directors  adopted  the  Panels 
recommendations. 

The  CPB  Panels  indicated  that  digital 
conversion  of  the  stations  in  the  seed 
markets  would  provide  public  radio 
with  an  opportunity  to  assess  the  risks 
and  benefits  of  further  digital 
deployment.  Conversion  of  the  stations, 
the  joint  panel  report  states,  would 
provide  "knowledge  that  would  help 
stations  develop  a  realistic  timetable 
and  plan  for  digital  conversion  in  the 
rest  of  the  country." 

NTIA  believes  that  the  digital 
conversion  of  public  radio  stations  in 
these  markets  is  a  reasonable  way  to 
begin  the  orderly  transition  to  digital 
radio  broadcasting.  We  urge  stations  in 
these  thirteen  markets  to  consider  the 
funding  opportunities  presented  by  the 
Corporation  for  Public  Broadcasting. 

Applications  for  digital  transmission 
equipment  for  public  radio  facilities  to 
convert  to  digital  broadcasting  are 
eligible  for  PTFP  funding  although,  for 
the  reasons  discussed  above,  we  do  not 
believe  these  applications  will 
demonstrate  compelling  urgency  during 
the  FY  2003  grant  round.  As  with 
applications  for  television  digital 
conversion  projects,  PTFP  will  place 
radio  applications  requesting  funds  to 
convert  to  digital  broadcasting  in  the 
Broadcast  Other  category.  The 
presumption  of  funding  for  radio 
projects  in  the  Broadcast  Other  category 
is  a  50%  Federal  share. 


Digital  replacement  tmnsmitters. 
Regarding  FY  2003  applications  for 
replacement  equipment,  NTIA 
anticipates  that  it  will  fund  digital- 
compatible  transmitters  as  analog 
transmitter  replacements,  if  requested 
by  applicants  and  justified  as  urgent 
replacement  of  radio  transmission 
equipment.  Transmitter  replacement 
applications  will  be  placed  in  Priority  2 
or  Priority  4A,  as  appropriate, 
depending  on  whether  the  applicant 
provides  the  only  public  radio  signal  to 
an  area  (see  §§  2301.4(b)(2)  and  (4)). 
Reflecting  many  of  the  concerns 
regarding  risks  and  benefits  expressed 
by  CPB's  Digital  Radio  and  Television 
Consultation  Panel,  NTIA  believes  that 
FY  2003  is  the  beginning  of  a  transition 
period  for  public  radio.  PTFP  does  not 
anticipate  directly  funding  digital 
transmitters  with  HD  Radio  (IBOC) 
exciters  during  the  FY  2003  grant  cycle. 
Grant  recipients  will,  however,  be  able 
to  add  IBOC  exciters  to  PTFP-funded 
digital-compatible  transmitters.  PTFP 
grant  recipients  can  use  the  funds 
authorized  for  an  analog  or  digital- 
compatible  radio  transmitter  towards 
the  purchase  of  a  transmitter  with  an 
IBOC  exciter.  For  FY  2003  awards,  the 
maximum  amount  that  PTFP  will  accept 
.  in  the  final  cost  of  a  project  which 
includes  an  IBOC  transmitter/exciter 
will  be  limited  to  the  amount  initially 
approved  for  the  analog  or  digital- 
compatible  transmitter.  Any  cost  for  the 
IBOC  transmitter/exciter  above  the 
amount  initially  approved  for  the  analog 
or  digital-compatible  transmitter  will  be 
the  responsibility  of  the  grantee.  NTIA 
reminds  potentijil  applicants  that 
licensing  fees,  including  licensing  fees 

related  to  the  use  of  HD  Radio  

technology,  are  not  eligible  for  PTFP 
funds. 

(C)  Internet  Streaming 

Given  the  limited  availability  of 
funds,  NTIA  has  emphasized  support  of 
basic  equipment  required  for  a  public 
broadcast  station  to  serve  its  local 
audience  (see  the  Final  Rules,  §  2301.4, 
passim).  NTIA  continues  to  receive 
more  activation  and  replacement 
applications  than  it  can  fund  in  any 
cycle.  NTIA  has  received  one  or  two 
applications  for  equipment  to  provide 
Internet  streaming  in  each  of  the  past 
several  grant  rounds.  The  applications 
have  not  been  favorably  evaluated  by 
the  outside  peer  reviewers  or  the 
national  advisory  panels. 

NTIA  has  determined  that  streaming 
on  the  Internet  goes  beyond  the 
provision  of  a  basic  local  public 
broadcasting  service.  Until  Internet 
streaming  becomes  a  basic  part  of  a 
station's  service  to  its  own  community. 
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therefore,  NTIA  will  place  any 
applications  it  receives  for  streaming 
equipment  in  Priority  5B  (see 
§2301.4(b)(5)(ii)  of  the  PTFP  Final 
Rules).  Priority  5B  relates  to  equipment 
required  for  the  production  of 
"programming  for  regional  and  national 
use." 

Vn.  Distance  Learning  and 
Nonbroadcast  Projects 

Since  1979,  NTIA  has  funded 
nonbroadcast  distance  learning  projects 
through  the  Special  Applications 
category  as  established  in  §  2301.4(a)  of 
the  PTFP  Rules.  NTIA  encourages 
applications  for  innovative  or  unique 
distance  learning  projects  which 
address  demonstrated  and  substantial 
community  needs.  For  fiscal  year  2002, 
NTIA  awarded  $1  million  in  funds  to 
four  grants  for  distance  learning 
projects.  The  awards  ranged  from 
$75,000  to  $404,047. 

The  growth  of  digital  technologies 
provides  new  opportunities  for  distance 
learning  projects  using  both  broadcast 
and  nonbroadcast  facilities.  NTIA 
encourages  applicants  to  consider  the 
use  of  digital  technologies  in  proposing 
unique  or  innovative  distance  learning 
prefects  for  funding  in  FY  2003. 
Examples  of  innovative  digital 
applications  might  include  projects  (1) 
Which  use  broadband  technologies  for 
distance  learning,  (2)  which  distribute 
educational  or  informational 
programming  via  Direct  Broadcast 
Satellite  technologies,  or  (3)  which 
provide  multi-media  content  using  the 
digital  television  transmission 
infrastructure  and  delivered  through  a 
method  that  is  not  a  typical  broadcast 
channel.  All  distance  learning 
applications  must  address  substantial 
and  demonstrated  needs  of  the 
communities  being  served.  NTIA  is 
particularly  interested  in  distance 
learning  projects  which  benefit 
traditionally  underserved  audiences, 
such  as  projects  serving  minorities, 
people  living  in  rural  communities,  or 
those  living  in  disadvantaged  areas 
where  distance  learning  services  will 
provide  significant  educational 
opportunities.  

The  November  22, 1991.  PTFP  Policy 
Statement  (56  FR  59168  (1991)) 
mentioned  in  the  Application  Forms 
and  Regulations  section  discussed  a 
number  of  issues  of  particular  relevance 
to  applicants  proposing  nonbroadcast 
educational  and  instructional  projects 
and  potential  improvement  of 
nonbroadcast  facilities.  These  policies 
remain  in  effect  and  will  be  available  to 
all  PTFP  applicants  as  part  of  the 
Guidelines  for  preparing  FY  2003  PTFP 
applications. 


Vm.  Television  Broadcasting  and 
Digital  Conversion 

NTIA  is  not  accepting  applications  for 
television  broadcasting  and  digital 
conversion  projects  at  this  time.  The 
Closing  Date  for  these  applications  was 
November  19,  2002. 

• 

IX.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  FY  2003 
Grant  Roimd  includes  the  apparatus 
necessary  for  the  production, 
interconnection,  captioning,  broadcast, 
or  other  distribution  of  programming, 
including  but  not  limited  to  studio 
equipment;  audio  and  video  storage, 
processing,  and  switching  equipment; 
terminal  equipment;  towers;  antennas; 
transmitters;  remote  control  equipment; 
transmission  line;  translators;  - 
microwave  equipment;  mobile 
equipment:  satellite  communications 
equipment;  instructional  television 
fixed  service  equipment;  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment; 
cable  television  equipment;  and  optical 
fiber  communications  equipment. 

A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2003 
Grant  Round  is  posted  on  the  NTIA 
Internet  site  and  printed  copies  are 
available  fitim  PTFP. 

Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salary  expenses, 
including  staff  installation  costs,  and 
pre-application  legal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 
2301.2.)  Despite  this  provision,  NTIA 
regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  funding  of 
salaries.  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary 
Expenses  in  the  introductory  section  of 
the  document. 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
planning  grant  applications,  but  should 
be  fiiUy  described  and  justified  within 
the  application.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
47  U.S.C.  392  (c).  (b)  Ineligible: 
Planning  grant  applications  cannot 
include  the  cost  of  constructing  or 
operating  a  telecommunications  facility. 

(3)  Audit  Costs.  Audits  shall  be 
performed  in  accordance  with  audit 
requirements  contained  in  Office  of 
Management  and  Budget  Circular  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-Profit 


Organizations,  revised  June  30,  1997. 
OMB  Circular  A-133  requires  that  non- 
profit organizations,  government 
agencies,  Indian  tribes  and  educational 
institutions  expending  $300,000  or  more 
in  federal  funds  during  a  one-year 
period  conduct  a  single  audit  in 
accordance  with  guidelines  outlined  in 
the  circular.  Applicants  are  reminded 
that  other  audits  may  be  conducted  by 
the  Office  of  Inspector  General. 

NTIA  recognizes  that  most  of  its  grant 
recipients  are  divisions  of  state  and 
local  governments  or  are  public 
broadcasting  facilities,  all  of  which 
routinely  conduct  annual  audits.  In 
order  to  make  the  maximum  amount  of 
monies  available  for  equipment 
purchases  and  planning  activities,  NTIA 
wiU,  therefore,  fund  audit  costs  oiUy  in 
exceptional  circumstances. 

X.  Notice  of  Applications  Received 

In  accordance  with  15  CFR  2301.13, 
NTIA  will  publish  a  listing  of  all 
applications  received  by  the  Agency. 
"The  listing  will  be  placed  on  the  NTIA 
Internet  site  and  NTIA  also  will  make 
this  information  available  by  mail  upon 
request.  The  address  of  the  NTIA 
Internet  site  is:  www.ntia.doc.gov/ptfp. 
Listing  an  application  merely 
acknowledges  receipt  of  an  application 
to  compete  for  funding  with  odier 
applications.  This  listing  does  not 
preclude  subsequent  return  of  the 
application  for  the  reasons  discussed 
under  the  Dates  section  above,  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  The  listing  will  also  include  a 
request  for  comments  on  the 
applications  from  any  interested  party. 

XI.  Evaluation  Process 

See  15  CFR  2301,16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
2301.17  for  the  Evaluation  Criteria. 

Xn.  Selection  Process 

Based  upon  the  above  cited 
evaluation  criteria,  the  PTFP  program 
staff  prepares  summary 
recommendations  for  the  PTFP  Director. 
These  recommendations  incorporate 
outside  reviewers  rankings  and 
recommendations,  engineering 
assessments,  and  input  from  the 
National  Advisory  Panel,  State  Single 
Point  of  Contacts  and  state 
telecommunications  agencies.  Staff 
recommendations  also  consider  project 
impact,  the  cost/benefit  of  a  project  and 
whether  review  f>anels  have 
consistently  applied  the  evaluation 
criteria.  The  PTFP  Director  will 
consider  the  summary 
recommendations  prepared  by  program 
staff,  will  recommend  the  funding  order 
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of  the  applications,  and  will  present 
recommendations  to  the  OTIA  (Office  of 
Telecommunications  and  Information 
Applications)  Associate  Administrator 
for  review  and  approval  of  the 
recommended  slate.  The  PTFP  Director 
recommends  the  funding  order  for 
applications  in  three  categories: 
"Recommended  for  Funding," 
"Recommended  for  Funding  if  Funds 
Are  Available."  and  "Not 
Recommended  for  Funding."  See  15 
CFR  2301.18  for  a  description  of  the 
selection  factors  retained  by  the 
Director.  OTIA  Associate  Administrator, 
and  the  Assistant  Secretary  for 

'  Communications  and  Information,  the 
NTIA  Administrator. 

Upon  review  and  approval  by  the 
OTIA  Associate  Administrator,  the 
Director's  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTIA  Administrator.  The  NTIA 

'  Administrator  selects  the  applications 
for  possible  grant  award  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  CFR  2301.1(a) 
and  (c).  Prior  to  award,  applications 
may  be  negotiated  between  PTFP  staff 
and  the  applicant  to  resolve  whatever 
differences  might  exist  between  the 
original  request  and  what  PTFP 
proposes  to  fund.  Some  applications 
may  be  dropped  from  the  proposed  slate 
due  to  lack  of  FCC  licensing  authority, 
an  applicant's  inability  to  make 
adequate  assurances  or  certifications,  or 
other  reasons.  Negotiation  of  an 
application  does  not  ensure  that  a  final 
award  will  be  made.  The  PTFP  Director 
recommends  final  selections  to  the 
NTIA  Administrator  applying  the  same 
factors  as  listed  in  15  CFR  2301.18.  The 
Administrator  then  makes  the  final 
award  selections  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  2301.1(a)  and  (c). 

Xm.  Disp<wition  of  Unsuccessful 
^     Applications 

PTFP  will  retain  unsuccessful 
applications  through  the  Closing  Date  of 
the  FY  2004  grant  cycle.  Applicants  may 
reactivate  their  unsuccessful 
applications  pursuant  to  §  2301.9  of  the 
PTFP  Rules.  Unsuccessful  applications 
not  reactivated  by  the  Closing  Date  of 
the  next  grant  cycle  will  be  destroyed. 

XIV.  Project  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 


periods  for  grants  in  the  five  broadcast 
Priorities  and  nonbroadcast  Special 
Applications  category  commonly  range 
from  one  to  two  years.  Although  these 
time  frames  are  generally  applied  to  the 
award  of  all  PTFP  grants,  variances  in 
project  periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

XV.  NTIA  Policies  on  Procedural 
Matters 

Based  upon  NTlA's  experience  during 
the  PTFP  2002  Grant  Round,  NTIA  has 
determined  that  it  is  in  the  best  interest 
of  NTIA  and  applicants  to  continue 
recent  policies  regarding  three 
procedural  matters.  The  following 
policies  are  applicable  only  to  the  FT 
2003  PTFP  Grant  Round  and  resulting 
awards. 

Applications  Resulting  from 
Catastrophic  Damage  or  Emergency 
Situations 

Section  2301.10  provides  for 
submission  of  applications  resulting 
from  catastrophic  damage  or  emergency 
situations.  NTIA  would  like  to  clarify  its 
implementation  of  this  provision.  While 
the  intent  of  this  Notice  is  to  address  FY 
2003  radio  applications,  applicants  for 
radio  or  television  projects  may  submit 
applications  resulting  from  catastrophic 
damage  or  emergency  situations. 

For  FY  2003  PTFP  applicants,  when 
an  eligible  broadcast  applicant  suffers 
catastrophic  damage  to  the  basic 
equipment  essential  to  its  continued 
operation  as  a  result  of  a  natural  or 
manmade  disaster,  or  as  the  result  of 
significant  equipment  failure,  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment, 
it  may  file  an  emergency  application  for 
PTFP  funding  at  any  time.  NTIA  limits 
this  request  to  equipment  essential  to  a 
station's  continued  operation  such  as 
transmitters,  towers,  antennas,  STLs  or 
similar  equipment  which,  if  the 
equipment  failed,  would  result  in  a 
*  complete  loss  of  service  to  the 
community. 

When  submitting  an  emergency 
application,  the  applicant  should 
describe  the  circumstances  that  prompt 
the  request  and  should  provide 
appropriate  supporting  documentation. 
NTIA  requires  that  applicants  claiming 
significant  failure  of  equipment  will 
document  the  circumstances  of  the 
equipment  failure  and  demonstrate  that 
the  equipment  has  been  maintained  in 
accordance  with  standard  broadcast 
engineering  practices. 

NTIA  will  grant  an  award  only  if  it 
determines  that  (1)  the  emergency 
satisfies  this  policy,  and  (2)  the 
applicant  either  carried  adequate 


insurance  or  had  acceptable  self- 
insurance  coverage. 

Applications  filed  and  accepted  for 
emergency  applications  must  contain  all 
of  the  information  required  by  the 
Agency  application  materials  and  must 
be  submitted  in  the  number  of  copies 
specified  by  the  Agency. 

NTIA  will  evaluate  the  application 
according  to  the  evaluation  criteria  set 
forth  in  §  2301.17(b).  The  PTFP  Director 
takes  into  account  program  staff 
evaluations  (including  the  outside 
reviewers)  the  availability  of  funds,  the 
type  of  project  and  broadcast  priorities 
set  forth  at  §  2301.4(b),  and  whether  the 
applicant  has  any  current  NTIA  grants. 
The  Director  presents  recommendations 
to  the  Office  of  Telecommunications 
and  Information  Applications  (OTIA) 
Associate  Administrator  for  review  and 
approval.  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendation  will  be  presented  to 
the  Selecting  Official,  the  NTIA 
Administrator.  The  NTIA  Administrator 
makes  final  award  selections  taking  into 
consideration  the  Director's 
recommendation  and  the  degree  to 
which  the  application  fulfills  the 
requirements  for  an  emergency  award 
and  satisfies  the  program's  stated 
purposes  set  forth  at  §  2301.1(a)  and  (c). 

Service  of  Applications 

FY  2003  PTFP  applicants  are  not 

required  to  submit  copies  of  their  PTFP 
applications  to  the  FCC,  nor  are  they 
required  to  submit  copies  of  the  FCC 
transmittal  cover  letters  as  part  of  their 
PTFP  applications.  NTIA  routinely 
notifies  the  FCC  of  projects  submitted 
for  funding  which  require  FCC 
authorizations. 

FY  2003  PTFP  applicants  for  distance 
learning  projects  are  not  required  to 
notify  every  state  telecommunications 
agency  in  a  potential  service  area.  Many 
distance  learning  applications  propose 
projects  which  are  nationwide  in  nature. 
NTIA,  therefore,  believes  that  the 
requirement  to  provide  a  summary  copy 
of  the  application  in  every  state 
telecommunications  agency  in  a 
potential  service  area  is  unduly 
burdensome  to  applicants.  NTIA, 
however,  does  expect  that  distance 
learning  applicants  will  notify  the  state 
telecommunications  agencies  in  the 
states  in  which  they  are  located. 

FCC  Authorizations 

For  the  FY  2003  PTFP  Grant  Round, 
applicants  may  submit  applications  to 
the  FCC  after  the  closing  date,  but  do  so 
at  their  own  risk.  Applicants  are  urged 
to  submit  their  FCC  applications  with  as 
much  time  before  the  PTFP  closing  date 
as  possible.  No  grant  will  be  awarded 


for  a  project  requiring  FCC  authorisation 
until  confirmation  heis  been  received  by 
NTIA  from  the  FCC  that  the  necessary 
authorization  will  be  issued. 

For  FY  2003  PTFP  applications,  since 
there  is  no  potential  for  terrestrial 
interference  with  Ku-band  satellite 
uplinks,  grant  applicants  for  Ku-band 
satellite  uplinks  may  submit  FCC 
applications  after  a  PTFP  award  is 
made.  Grant  recipients  for  Ku-band 
satellite  uplinks  will  be  required  to 
document  receipt  of  FCC  authorizations 
to  operate  the  uplink  prior  to  the  release 
of  Federal  funds^ 

For  FY  2003  PTFP  applications,  NTIA 
may  accept  FCC  authorizations  that  are 
in  the  name  of  an  organization  other 
than  the  PTFP  applicant  in  certain 
circimistances.  Applicants  requiring  the 
use  of  FCC  authorizations  issued  to 
another  organization  should  discuss  in 
the  application  Program  Narrative  why 
the  FCC  authorization  must  be  in  the 
other  organization's  name.  NTIA 
believes  that  such  circumstances  will  be 
rare  and,  in  its  experience,  are  usually 
limited  to  authorizations  such  as  those 
for  microwave  interconnections  or 
satellite  uplinks.  

As  noted  above,  for  FY  2003  PTFP 
applications,  NTIA 'does  not  require  that 
the  FCC  applications  be  filed  by  the 
closing  date.  While  NTIA  is  permitting 
submission  of  FCC  applications  after  the 
closing  date,  applic^ts  are  reminded 
that  they  must  continue  to  provide 
copies  of  FCC  applications,  as  they  were 
filed  or  will  be  filed,  or  equivalent 


engineering  data,  in  the  PTFP 
application  so  NTIA  can  properly 
evaluate  the  equipment  request.  These 
include  applications  for  permits,' 
construction  permits  and  licenses 
already  received  for  (1)  Construction  of 
broadcast  station,  (including  a  digital 
broadcasting  facility)  or  translator,  (2) 
microwave  facilities,  (3)  ITFS 
authorizations,  (4)  SCA  authorizations, 
and  (5)  requests  for  extensions  of  time. 
For  those  applicants  whose  projects 
require  authorization  by  the  FCC, 
information  about  FCC  filing  procedures 
can  be  found  on  the  Internet  at: 
www.fcc.gov. 

XVI.  Intergovernmental  Review  *  • 

Applicants  should  note  that  they  must 
continue  to  comply  with  the  provisions 
of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  The  Executive  Order 
requires  applicants  for  financial 
assistance  imder  this  program  to  file  a 
copy  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  provide  a  copy  of  their 
completed  application  to  the 
appropriate  SPOC  on  or  before  the 
Closing  Date.  Applicants  are  encouraged 
to  contact  the  appropriate  SPOC  well 
before  their  PTFP  closing  date.  A  listing 
of  the  state  SPOC  offices  may  be  foimd 
with  the  PTFP  application  materials  at 
the  NTIA  Internet  site.  A  list  of  the 
SPOC  offices  is  available  from  NTIA 
(see  the  Address  section  above). 


XVn.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917).  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

XVm.  Executive  Order  12866 

It  has  been  determined  that  this  notice 
is  a  "not  significant"  rule  under 
Executive  Order  12866. 

XIX.  Executive  Order  13132 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  EO  13132. 

XX.  Regulatory  Flexibility  Analysis 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  this  notice  related  to 
public  property,  loans,  grants,  benefits 
or  contracts,  5  U.S.C.  553(a),  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice.  5 
U.S.C.  601  et  seq. 

Bemadette  McGuire-Rivera, 

Associate  Administrator.  Office  of 

Telecommunications  and  Information 

Applications. 

(FR  Doc.  03-5136  Filed  3^-03:  8:45  am] 
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The  President 


Presidential  Documents 


Executive  Order  13286  of  February  28,  2003 

Amendment  of  Executive  Orders,  and  Other  Actions,  in  Con- 
nection With  the  Transfer  of  Certain  Functions  to  the  Sec- 
retary of  Homeland  Security 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Homeland  Security 
Act  of  2002  (Public  Law  107-296)  and  section  301  of  title  3,  United  States 
Code,  and  in  order  to  reflect  the  transfer  of  certain  functions  to,  and  other 
responsibilities  vested  in,  the  Secretary  of  Homeland  Security,  the  transfer 
of  certain  agencies  and  agency  components  to  the  Department  of  Homeland 
Security,  and  the  delegation  of  appropriate  responsibilities  to  the  Secretary 
of  Homeland  Secvirity,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  13276  of  November  15,  2002  ("Delegation  of 
Responsibilities  Concerning  Undocimienied  Aliens  Interdicted  or  Intercepted 
in  the  Caribbean  Region"),  is  amended  by: 

(a)  striking  "The  Attorney  General"  wherever  it  appears  in  section  1 
and  inserting  "The  Secretary  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "the  Attorney  General"  wherever  it  appears  in  section  1  and 
inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof 

Sec.  2.  Executive  Order  13274  of  September  18,  2002  ("Environmental  Stew- 
ardship and  Transportation  Infrastructure  Project  Reviews"),  is  amended 
by  inserting  "Secretary  of  Homeland  Security,"  after  "Secretary  of  Defense," 
in  section  3(b). 

Sec.  3.  Executive  Order  13271  of  July  9,  2002  ("Establishment  of  the  Corporate 
Fraud  Task  Force"),  is  amended  by: 

(a)  inserting  "(b)  the  Secretary  of  Homeland  Security;"  after  "(a)  the  Sec- 
retary of  the  Treasury;"  in  section  4;  and 

(b)  relettering  the  subsequent  subsections  in  section  4  appropriately. 

Sec.  4.  Executive  Order  13260  of  March  19,  2002  ("Establishing  the  Presi- 
dent's Homeland  Security  Advisory  Council  and  Senior  Advisory  Committees 
for  Homeland  Secvirity"),  is  amended  by: 

(a)  striking  "the  Assistant  to  the  President  for  Homeland  Security  (Assist- 
ant)" in  section  1(c)  and  inserting  "the  Secretary  of  Homeland  Security 
(Secretary)"  in  lieu  thereof; 

(b)  striking  "the  Assistant"  wherever  it  appears  in  sections  2  and  3  and 
inserting  "the  Secretary"  in  lieu  thereof; 

(c)  striking  "the  Office  of- Administration"  in  section  3(d)  and  inserting 
"the  Department  of  Homeland  Seciu:ity"  in  lieu  thereof; 

(d)  striking  "the  Administrator  of  General  Services"  in  section  4(a)  and 
inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof;  and 

(e)  inserting  "of  General  Services"  after  "Administrator"  in  section  4(a). 
Executive  Order  13260  of  March  19,  2002,  is  hereby  revoked  effective  as 
ofMarch31,2003. 

Sec.  5.  Executive  Order  13257  of  February  13,  2002  ("President's  hiteragency 
Task  Force  to  Monitor  and  Combat  Trafficking  in  Persons"),  is  amended 
by: 

(a)  inserting  "(v)  the  Secretary  of  Homeland  Security;"  after  "(iv)  the 
Secretary  of  Health  and  Human  Services;"  in  section  1(b);  and 
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(b)  renumbering  the  subsequent  subsections  in  section  1(b)  appropriately. 
Sec.  6.  Executive  Order  13254  of  January  29,  2002  ("Establishing  the  USA 
Freedom  Corps"),  is  amended  by  striking  "Director  of  the  Federal  Emergency 
Management  Agency;"  in  section  3(b)(viii)  and  inserting  "Secretary  of  Home- 
land Security;"  in  lieu  thereof. 

Sac.  7.  Executive  Order  13231  of  October  16.  2001  ("Critical  Infrastructure 
Protection  in  the  Information  Age"),  as  amended,  is  further  amended  to 
read  in  its  entirety  as  follows: 

"Critical  hifrastructure  Protection  in  the  Information  Age 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  ensure  protection 
of  information  systems  for  critical  infrastructure,  including  emergency  pre- 
paredness communications  and  the  physical  assets  that  support  such  systems, 
in  the  information  age.  it  is  hereby  ordered  as  follows: 

Section  1.  Policy-  The  information  technology  revolution  has  changed  the 
way  business  is  transacted,  govenunent  operates,  and  national  defense  is 
conducted.  Those  three  functions  now  depend  on  an  interdependent  network 
of  critical  information  infi«structures.  It  is  the  policy  of  the  United  States 
to  protect  against  disruption  of  the  operation  of  information  systems  for 
critical  infrastructure  and  thereby  help  to  protect  the  people,  economy, 
essential  human  and  govenunent  services,  and  national  security  of  the  United 
States,  and  to  ensure  that  any  disruptions  that  occur  are  infrequent,  of 
minimal  duration,  and  manageable,  and  cause  the  least  damage  possible. 
The  implementation  of  this  policy  shall  include  a  voluntary  public-private 
partnership,  involving  corporate  and  nongovermnental  organizations. 

Sec.  2.  Continuing  Authorities.  This  order  does  not  alter  the  existing  authori- 
ties or  roles  of  United  States  Govenunent  departments  and  agencies.  Authori- 
ties set  forth  in  44  U.S.C.  chapter  35,  and  other  applicable  law,  provide 
senior  officials  with  responsibility  for  the  security  of  Federal  Government 
information  systems. 

(a)  Executive  Branch  Information  Systems  Security.  The  Director  of  the 
Office  of  Management  and  Budget  (0MB)  has  the  responsibility  to  develop 
and  oversee  the  implementation  of  govemment-wide  policies,  principles, 
standards,  and  guidelines  for  the  security  of  information  systems  that  support 
the  executive  branch  departments  and  agencies,  except  those  noted  in  section 
2(b)  of  this  order.  The  Director  of  OMB  shall  advise  the  President  and 
the  appropriate  department  or  agency  head  when  there  is  a  critical  deficiency 
in  the  security  practices  within  the  purview  of  this  section  in  an  executive 
branch  department  or  agency. 

(b)  National  Security  Information  Systems.  The  Secretary  of  Defense  and 
the  Director  of  Central  Intelligence  (DCI)  shall  have  responsibility  to  oversee, 
develop,  and  ensiue  implementation  of  policies,  principles,  standards,  and 
guidelines  for  the  seciu-ity  of  information  systems  that  support  the  operations 
under  their  respective  control.  In  consultation  with  the  Assistant  to  the 
President  for  National  Security  Affairs  and  the  affected  departments  and 
agencies,  the  Secretary  of  Defense  and  the  DCI  shall  develop  policies,  prin- 
ciples, standards,  and  guidelines  for  thb  security  of  national  security  informa- 
tion systems  that  support  the  operations  of  other  executive  branch  depart- 
ments and  agencies  with  national  security  information. 

(i)  Policies,  principles,  standards,  and  guidelines  developed  imder  this 
subsection  may  require  more  stringent  protection  than  those  developed 
in  accordance  with  section  2(a)  of  this  order. 

(ii)  The  Assistant  to  the  President  for  National  Security  Affairs  shall 
advise  the  President  and  the  appropriate  department  or  agency  when 
there  is  a  critical  deficiency  in  the  security  practices  of  a  department 
or  agency  within  the  purview  of  this  section. 

(iii)  National  Security  Systems.  The  National  Security  Telecommuni- 
cations and  Information  Systems  Security  Committee,  as  established  by 


and  consistent  with  NSD-42  and  chaired  by  the  Department  of  Defense, 
shall  be  designated  as  the  "Committee  on  National'  Security  Systems." 
(c)  Additional  Responsibilities.  The  heads  of  executive  branch  departments 
and  agencies  are  responsible  and  accoimtable  for  providing  and  maintaining 
adequate  levels  of  security  for  information  systems,  including  emergency 
preparedness  commvmications  systems,  for  programs  under  their  control. 
Heads  of  such  departments  and  agencies  shall  ensvu^  the  development  and. 
within  available  appropriations,  funding  of  programs  that  adequately  address 
these  mission  systems,  especially  those  critical  systems  that  support  the 
national  security  and  other  essential  government  programs.  Additionally, 
security  should  enable,  and  not  xumecessarily  impede,  department  and  agen- 
cy business  operations. 

Sec.  3.  The  National  Infrastructure  Advisory  Council.  The  National  Infrastruc- 
ture Advisory  Council  (NIAC),  established  on  October  16.  2001,  shall  provide 
the  President  through  the  Secretary  of  Homeland  Security  with  advice  on 
the  security  of  information  systems  for  critical  infrastructure  supporting 
other  sectors  of  the  economy:  banking  and  finance,  transportation,  energy, 
manufacturing,  and  emergency  government  services. 

(a)  Membership.  The  NIAC  shall  be  composed  of  not  more  than  30  members 
appointed  by  the  President.  The  members  of  the  NIAC  shall  be  selected 
from  the  private  sector,  academia,  and  State  and-  local  govenunent.  Members 
of  the  NIAC  shall  have  expertise  relevant  to  the  functions  of  the  NIAC 
and  generally  shall  be  selected  from  industry  Chief  Executive  Officers  (and 
equivalently  ranked  leaders  of  other  organizations)  with  responsibilities  for 
secxmty  of  information  infrastructure  supporting  the  critical  sectors  of  the 
economy,  including  banking  and  finance,  transportation,  energy,  communica- 
tions, and  emergency  government  services.  Members  shall  not  be  full-time 
officials  or  employees  of  the  executive  branch  of  the  Federal  Govenmaent. 
The  President  shall  designate  a  Chair  and  Vice  Chafr  from  among  the  mem- 
bers of  the  NIAC. 

(b)  Functions  of  the  NIAC.  The  NIAC  will  meet  periodically  to: 

(i)  enhance  the  partnership  of  the  public  and  private  sectors  in  protecting 
information  systems  for  critical  infrastructures  and  provide  reports  on 
this  issue  to  the  Secretary  of  Homeland  Security,  as  appropriate; 

(ii)  propose  and  develop  ways  to  encourage  private  industry  to  perform 
periodic  risk  assessments  of  critical  information  and  telecommimications 
systems; 

(iii)  monitor  the  development  of  private  sector  friformation  Sharing  and 
Analysis  Centers  (ISACs)  and  provide  recommendations  to  the  President 
through  the  Secretary  of  Homeland  Security  on  how  these  organizations 
can  best  foster  improved  cooperation  among  the  ISACs,  the  Department 
of  Homeland  Security,  and  other  Federal  Government  entities; 

(iv)  report  to  the  President  through  the  Secretary  of  Homeland  Security, 
who  shall  ensure  appropriate  coordination  with  the  Assistant  to  the  Presi- 
dent for  Homeland  Security,  the  Assistant  to  the  President  for  Economic 
Policy,  and  the  Assistant  to  the  President  for  National  Security  Affairs 
imder  the  terms  of  this  order;  and 

(v)  advise  lead  agencies  with  critical  infrastructure  responsibilities,  sector 
coordinators,  the  Department  of  Homeland  Security,  and  the  ISACs. 

(c)  Administration  of  the  NIAC. 

(i)  The  NIAC  may  hold  hearings,  conduct  inquiries,  and  establish  sub- 
committees, as  appropriate. 

(ii)  Upon  request  of  the  Chafr,  and  to  the  extent  permitted  by  law, 
the  heads  of  the  executive  departments  and  agencies  shall  provide  the 
NIAC  with  information  and  advice  relating  to  its  functions. 

(iii)  Senior  Federal  Government  officials  may  participate  in  the  meetings 
of  the  NIAC,  as  appropriate. 
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(iv)  Members  shall  serve  without  compensation  for  their  work  on  the 
NIAC.  However,  members  may  be  reimbursed  for  travel  expenses,  including 
per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons  serving 
intermittently  in  Federal  Government  service  (5  U.S.C.  5701-5707).     . 

(v)  To  the  extent  permitted  by  law  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Homeland  Security  shall  provide  the 
NIAC  with  administrative  services,  staff,  and  other  support  services,  and 
such  funds  as  may  be  necessary  for  the  performance  of  the  NIAC's  func- 
tions, 
(d)  General  Provisions. 

(i)  Insofar  as  the  Federal  Advisory  Committee  Act.  as  amended  (5  U.S.C. 
App.)  (Act),  may  apply  to  the  NIAC,  the  functions  of  the  President  under 
that  Act,  except  that  of  reporting  to  the  Congress,  shall  be  performed 
by  the  Department  of  Homeland  Security  in  accordance  with  the  guidelines 
and  procedures  established  by  the  Administrator  of  General  Services. 

(ii)  The  NIAC  shall  terminate  on  October  15,  2003,  unless  extended 
by  the  President. 

(iii)  Executive  Order  13130  of  July  14,  1999.  was  revoked  on  October 
16,  2001. 

(iv)  Nothing  in  this  order  shall  supersede  any  requirement  made  by 
or  under  law. 
Sec.  4.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  or  in  equity,  against  the  United 
States,  its  depart  ments.  agencies,  or  other  entities,  its  officers  or  employees, 
or  any  other  person." 

Sec.  8.  Executive  Order  13228  of  October  8,  2001  ("Establishing  the  Office 
of  Homeland  Security  and  the  Homeland  Security  Council"),  as  amended, 
is  further  amended  by: 

(a)  amending  section  3(g)  to  read  "(g)  Incident  Management.  Consistent 
vfiih  applicable  law,  including  the  statutory  functions  of  the  Secretary  of 
Homeland  Security,  the  Assistant  to  the  President  for  Homeland  Security 
shall  be  the  official  primarily  responsible  for  advising  and  assistiiig  the 
President  in  the  coordination  of  domestic  incident  management  activities 
of  all  departments  and  agencies  in  the  event  of  a  terrorist  threat,  and  during 
and  in  the  aftermath  of  terrorist  attacks,  major  disasters,  or  other  emergencies, 
within  the  United  States.  Generally,  the  Assistant  to  the  President  for  Home- 
land Security  shall  serve  as  the  principal  point  of  contact  for  and  to  the 
President  with  respect  to  the  coordination  of  such  activities.  The  Assistant 
to  the  President  for  Homeland  Security  shall  coordinate  with  the  Assistant 
to  the  President  for  National  Security  Affairs,  as  appropriate.";  and 

(b)  inserting  ".  including  the  Department  of  Homeland  Seciuity"  after 
"Government  departments  and  agencies"  in  section  7. 

Sec.  9.  Executive  Order  13223  of  September  14,  2001  ("Ordering  the  Ready 
Reserve  of  the  Armed  Forces  to  Active  Duty  and  Delegating  Certain  Authori- 
ties to  the  Secretary  of  Defense  and  the  Sec/etary  of  Transportation"),  as 
amended,  is  further  amended  by: 

(a)  striking  "the  Secretary  of  Transportation"  in  the  title  and  wherever 
it  appears  in  sections  1.  5.  6,  and  7.  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof;  and 

(b)  striking  "the  Department  of  Transportation"  in  section  7  and  inserting 
"the  Department  of  Homeland  Security"  in  lieu  thereof. 

Sec.  10.  Executive  Order  13212  of  May  18.  2001  ("Actions  to  Expedite 
Energy-Related  Projects"),  is  amended  by  inserting  "Homeland  Security," 
after  "Veterans  Affairs,"  in  section  3. 

Sec.  11.  Executive  Order  13165  of  August  9,  2000  C'Creation  of  the  White 
House  Task  Force  on  Drug  Use  in  Sports  and  Authorization  for  the  Director 
of  the  Office  of  National  Drug  Control  Policy  to  Serve  as  the  United  States 


Government's  Representative  on  the  Board  of  the  World  Anti-Doping  Agen- 
cy"), is  amended  by  inserting  "the  Department  of  Homeland  Security," 
after  "the  Department  of  Transportation,"  in  section  2, 

Sec.  12.  Executive  Order  13154  of  May  3,  2000  ("Establishing  the  Kosovo 
Campaign  Medal"),  is  amended  by  striking  "the  Secretary  of  Transportation" 
in  section  1  and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu 
thereof. 

Sec.  13.  Executive  Order  13133  of  August  5,  1999  ("Working  Group  on 
Unlawful  Conduct  on  the  Internet"),  is  amended  by: 

(a)  inserting  "(6)  The  Secretary  of  Homeland  Security."  after  "(5)  The 
Secretary  of  Education."  in  section  3(a);  and 

(b)  renumbering  the  subsequent  subsections  in  section  3(a)  appropriately. 
Sec.  14.  Executive  Order  13120  of  April  27,  1999  ("Ordering  the  Selected 
Reserve  and  Certain  Individual  Ready  Reserve  Members  of  the  Armed  Forces 
to  Active  Duty"),  is  amended  by  striking  "the  Secretary  of  Transportation" 
and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  15.  Executive  Order  13112  of  February  3,  1999  ("Invasive  Species"), 
is  amended  by  inserting  "the  Secretary  of  Homeland  Security,"  after  "Sec- 
retary of  Transportation,"  in  section  3(a). 

Sec.  16.  Executive  Order  13100  of  August  25.  1998  ("President's  Council 
on  Food  Safety"),  is  amended  by  inserting  "and  Homeland  Security,"  after 
"Health  and  Human  Services,"  in  section  1(a). 

Sec.  17.  Executive  Order  13076  of  February  24,  1998  ("Ordering  the  Selected 
Reserve  of  the  Armed  Forces  to  Active  Duty"),  is  amended  by  striking 
"the  Secretary  of  Transportation"  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  18.  Executive  Order  13011  of  July  16,  1996  ("Federal  Information  tech- 
nology"), as  amended,  is  further  amended  by: 

(a)  striking  "17.  Federal  Emergency  Management  Agency;"  in  section  3(b); 
and 

(b)  renumbering  the  subsequent  subsectior*  in  section  3(b)  appropriately. 
Sec.  19.  Executive  Order  12989  of  February  13,  1996  ("Economy  and  Effi- 
ciency in  Goverimient  Procurement  through  Compliance  with  Certain  Immi- 
gration and  Naturalization  Act  Provisions"),  is  amended  by: 

(a)  striking  "Naturalization"'  in  the  title  and  inserting  "Nationality"  in 
lieu  thereof; 

(b)  striking  ",  the  Attorney  General"  in  section  3; 

(c)  inserting  "the  Secretary  of  Homeland  Security"  before  "may"  in  section 
'  3(a); 

(d)  inserting  "the  Secretary  of  Homeland  Security"  before  "shall"  in  section 
3(b); 

(e)  inserting  "the  Attorney  General"  before  "shall"  in  section  3(c); 

(f)  inserting  "Secretary  of  Homeland  Security  or  the"  before  "Attorney 
General"  wherever  it  appears  in  section  4; 

(g)  striking  "The  Attorney  General's"  in  section  4(b)  and  inserting  "Such" 
in  lieu  thereof; 

(h)  striking  "the  Attorney  General"  wherever  it  appears  in  the  first  two 
sentences  of  section  5(a)  and  inserting  "the  Secretary  of  Homeland  Security^ 
and  Attorney  General"  in  lieu  thereof; 

(i)  striking  "the  responsibilities  of  the  Attorney  General"  in  section  5(a) 
and  inserting  "their  respective  responsibilities"  in  lieu  thereof; 

(j)  inserting  "Secretary  of  Homeland  Security  or  the"  before  "Attorney 
General"  wherever  in  appears  in  the  third  sentence  of  section  5(a); 
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(k)  inserting  "Secretary  of  Homeland  Security  and  the"  before  "Attorney 
General"  in  section  6; 

(1)  striking  "the  Attorney  General's"  in  section  6  and  inserting  "their 
respective"  in  lieu  thereof;  and 

(m)  inserting  "Secretary  of  Homeland  Security,  the"  before  "Attorney  Gen- 
eral" in  section  7. 

Sec.  20.  Executive  Order  12985  of  January  11,  1996  ("Establishing  the  Armed 
Forces  Service  Medal"),  is  amended  by  striking  "the  Secretary  of  Transpor- 
tation" in  section  2  and,  inserting  "the  Secretary  of  Homeland  Security" 
in  lieu  thereof.  • 

Sec.  21.  Executive  Order  12982  of  December  8,  1995  ("Ordering  the  Selected 
Reserve  of  the  Armed  Forces  to  Active  Duty"),  is  amended  by  striking 
"the  Secretary  of  Transportation"  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  22.  Executive  Order  12978  of  October  21,  1995  ("Blocking  Assets  and 
Prohibiting  Transactions  with  Significant  Narcotics  Traffickers"),  is  amended 
by  inserting  ".  the  Secretary  of  Homeland  Security,"  after  "the  Attorney 
General"  wherever  it  appears  in  sections  1  and  4. 

Sec.  23.  Executive  Order  12977  of  October  19,  1995  ("Interagency  Security 
Committee"),  is  amended  by: 

(a)  striking  "the  Administrator  of  General  Services  ("Administrator")"  in 
section  1(a)  and  inserting  "the  Secretary  of  Homeland  Security  ("Secretary")" 
in  lieu  thereof;  _ 

(b)  striking  "and"  after  "(16)  Central  Intelligence  Agency;"  in  section 
1(b); 

(c)  inserting  "and  (18)  General  Services  Administration;"  after  "(17)  Office 
of  Management  and  Budget;"  in  section  1(b); 

(d)  striking  section  1(c)(2)  and  redesignating  sections  1(c)(3)  and  1(c)(4) 
as  sections  1(c)(2)  and  1(c)(3),  respectively: 

(e)  striking  "Administrator"  v^^herever  it  appears  in  sections  2,  5(a)(3)(E), 
6(a),  and  6(c),  and  inserting  "Secretary"  in  lieu  thereof;  and 

(f)  striking  ",  acting  by  and  through  the  Assistant  Commissioner,"  in 
section  6(c). 

Sec.  24.  Executive  Order  12919  of  June  3,  1994  ("National  Defense  Lidustrial 
Resources  Preparedness"),  is  amended  by: 

(a)  striking  "The  Director,  Federal  Emergency  Management  Agency  ("Direc- 
tor, FEMA")"  in  section  104(b)  and  inserting  "The  Secretary  of  Homeland 
Security  ("the  Secretary")"  in  lieu  thereof; 

(b)  striking  "The  Director,  FEMA,"  in  sections  201(c)  and  601(f)  and 
inserting  "The  Secretary"  in  lieu  thereof; 

(c)  striking  "the  Director,  FEMA,"  vtrherever  it  appears  in  sections  201(e), 
202(c),  305,  501.  701(e),  and  802(e),  and  inserting  "the  Secretary"  in  lieu 
thereof;  and 

(d)  inserting  "the  Department  of  Homeland  Security,"  after  "Attorney  Gen- 
eral," in  section  801. 

Sec.  25.  Executive  Order  12906  of  April  11,  1994  ("Coordinating  Geographic 
Data  Acquisition  and  Access:  The  National  Spatial  Data  Infrastructure"), 
is  amended  by: 

(a)  striking  "and"  in  section  7(b)(ii); 

(b)  striking  the  period  at  the  end  of  section  7(b)(iii)  and  inserting  "; 
and"  in  lieu  thereof;  and 

(c)  inserting  a  new  section  7(b)(iv)  to  read  "(iv)  the  national  security- 
related  activities  of  the  Department  of  Homeland  Security  as  determined 
by  the  Secretary  of  Homeland  Security.". 


Sec.  26.  Executive  Order  12870  of  September  30,  1993  ("Trade  PromoUon 
Coordinating  Committee"),  is  amended  by: 

(a)  inserting  "(jj  Department  of  Homeland  Security;"  after  "(i)  Department 
of  the  Interior;"  in  section  1;  and 

(b)  relettering  the  subsequent  subsections  in  section  1  appropriately. 

Sec.  27.  Executive  Order  12835  of  January  25,  1993  ("Establishment  of 
the  National  Economic  Covmcil"),  is  amended  by: 

(a)  inserting  "(k)  Secretary  of  Homeland  Security;"  after  "(j)  Secretary 
of  Energy;"  in  section  2;  and 

(b)  relettering  the  subsequent  subsections  in  section  2  appropriately. 

Sec.  28.  Executive  Order  12830  of  January  9,  1993  ("Establishing  the  Military 
Outstanding  Volimteer  Service  Medal"),  is  amended  by  striking  "the  Sec- 
retary of  Transportation"  wherever  it  appears  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof. 

Sec.  29.  Executive  Order  12824  of  December  7,  1992  ("Establishing  the 
Transportation  Distinguished  Service  Medal"),  is  amended  by: 

(a)  striking  "Transportation"  in  the  title  and  inserting  "Homeland  Security" 
in  lieu  thereof;  and 

(b)  striking  "Transportation"  wherever  it  appears  and  inserting  "Homeland 
Security"  in  lieu  thereof. 

Sec.  30.  Executive  Order  12807  of  May  24,  1992  ("Interdiction  of  Illegal 
Aliens"),  is  amended  by  striking  "the  Attorney  General"  in  section  2(c)(3) 
and  inserting  "the  Secretary  pf homeland  Security"  in  lieu  thereof. 

Sec.  31.  Executive  Order  42793  of  March  20,  1992  ("Continuing  the  Presi- 
dential Service  Certificate  and  Presidential  Service  Badge"),  is  amended 
by  striking  "the  Secretary  of  Transportation"  in  section  1  and  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  32.  Executive  Order  12789  of  February  10,- 1992  ("Delegation  of  Report- 
ing Functions  Under  the  Immigration  Reform  and  Control  Act  of  1986"), 
is  amended  by  striking  "The  Attorney  General"  in  section  1  and  inserting 
"The  Secretary  of  Homeland  Security'^in  lieu  thereof. 

Sec.  33.  Executive  Order  12788  of  January  15,  1992  ("Defense  Economic 
Adjustment  Program"),  is  amended  by: 

(a)  inserting  "(15)  Secretary  of  Homeland  Security;"  after  "(14)  Secretary 
of  Veterans  Affairs;"  in  section  4(a);  and 

(b)  renumbering  the  subsequent  subsections  in  section  4(a)  appropriately. 
Sec.  34.  Executive  Order  12777  of  October  18,  1991  ("hnplementatidn  of 
Section  311  of  the  Federal  Water  Pollution  Control  Act  of  October  18, 
1972,  as  Amended,  and  the  Oil  Pollution  Act  of  1990"),  is  amended  by: 

(a)  inserting  "and  the  Secretary  of  the  Department  in  which  fhe  Coast 
Guard  is  operating"  after  "the  Secretary  of  Transportation"  in  sections  2(b)(2)  , 
and  2(d)(2); 

(b)  striking  "the  Secretary  of  Transportation"  in  section  2(e)(2)  and  wher- 
ever it  appears  in  sections  5  and  8  and  inserting  "the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is  operating"  in  lieu  thereof;  and 

(c)  inserting  "the  Secretary  of  the  Department  in  which  the  Coast  Guard 
is  operating,"  after  "Agriculture,"  in  section  10(c). 

Sec.  35.  Executive  Order  12743  of  January  18,  1991  ("Ordering  the  Ready 
Reserve  of  the  Armed  Forces  to  Active  Duty"),  is  amended  by: 

(a)  striking  "the  Department  of  Transportation"  in  section  1  and  inserting 
"the  Department  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "the  Secretary  of  Transportation"  in  section  1  and  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  36.  Executive  Order  12742  of  January  8,  1991  ("National  Security  Indus- 
trial Responsiveness"),  is  amended  by: 
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(a)  inserting  "Homeland  Security,"  after  "Transportation,"  in  section 
104(a);  and 

(b)  striking  "the  Director  of  the  Federal  Emergency  Management  Agency" 
in  section  104(d)  and  inserting  "the-  Secretary  of  Homeland  Security"  in 
lieu  thereof. 

Sec.  37.  Executive  Order  12733  of  November  13,  1990  ("Authorizing  the 
Extension  of  the  Period  of  Active  Duty  of  Personnel  of  the  Selected  Reserve 
of  the  Armed  Forces"),  is  amended  by  striking  "the  Secretary  of  Transpor- 
tation" and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  38.  Executive  Order  12728  of  August  22,  1990  ("Delegating  the  Presi- 
dent's Authority  to  Suspend  any  Provision  of  Law  Relating  to  the  Promotion, 
Retirement,  or  Separation  of  Members  of  the  Armed  Forces"),  is  amended, 
by  striking  "the  Secretary  of  Transportation"  in  sections  1  and  2  and  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  39.  Executive  Order  12727  of  August  27,  1990  ("Ordering  the  Selected 
Reserve  of  the  Armed  Forces  to  Active  Duty"),  is  amended  by  striking 
"the  Secretary  of  Transportation"  in  section  1  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof. 

Sec.  40.  Executive  Order  12699  ("Seismic  Safety  of  Federal  and  Federally 
Assisted  or  Regulated  New  Building  Construction"),  is  amended  by: 

(a)  striking  "Federal  Emergency  Management  Agency  (FEMA)"  in  section 
3(d)  and  inserting  "Department  of  Homeland  Security"  in  lieu  thereof; 

(b)  striking  "The  Director  of  the  Federal  Emergency  Management  Agency" 
in  section  4(a)  and  inserting  "The  Secretary  of  Homeland  Security"  in  lieu 
thereof;  and 

(c)  striking  "The  Federal  Emergency  Management  Agency"  and  "The 
FEMA"  in  section  5  and  inserting  "The  Department  of  Homeland  Security" 
in  lieu  thereof  (in  both  places). 

Sec.  41.  Executive  Order  12657  of  November  18,  1988  ("Federal  Emergency 
Management  Agency  Assistance  in  Emergency  Preparedness  Planning  at  Com- 
mercial Nuclear  Power  Plants"),  is  amended  by: 

(a)  striking  "Federal  Emergency  Management  Agency"  in  the  title  and 
inserting  "Department  of  Homeland  Security"  in  lieu  thereof; 

(b)  striking  "Federal  Emergency  Management  Agency  ("FEMA")"  in  section 
1(b)  and  inserting  "Department  of  Homeland  Security  ("DHS")"  in  lieu 
thereof; 

(c)  striking  "FEMA"  wherever  it  appears  in  sections  1(b),  2(b),  2(c),  3, 
4,  5,  and  6,  and  inserting  "DHS"  in  lieu  thereof;  and 

(d)  striking  "the  Director  of  FEMA"  in  section  2(a)  and  inserting  "the 
Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  42.  Executive  Order  12656  of  November  18,  1988  ("Assignment  of 
Emergency  Preparedness  Responsibilities"),  as  amended,  is  further  amended 
by: 

(a)  striking  "The  Director  of  the  Federal  Emergency  Management  Agency" 
wherever  it  appears  in  sections  104(c)  and  1702  and  inserting  "The  Secretary 
of  Homeland  Security"  in  lieu  thereof; 

(b)  striking  "the  Director  of  the  Federal  Emergency  Management  Agency" 
wherever  it  appears  in  sections  104(c),  201(15),  301(9),  401(10),  501(4),  501(7), 
502(7),  601(3),  701(5),  801(9),  1302(4),  1401(4),  1701,  and  1801(b),  and  insert- 
ing "the  Secretary  of  Homeland  Security"  in  lieu  thereof; 

(c)  striking  "consistent  with  current  National  Security  Council  guidelines 
and  policies"  in  section  201(15)  and  inserting  "consistent  with  current  Presi- 
dential guidelines  and  policies"  in  lieu  thereof; 

(d)  striking  "Secretary"  in  section  501(9)  and  inserting  "Secretaries"  in 
lieu  thereof; 

(e)  inserting  "and  Homeland  Secvu-ity"  after  "Labor"  in  section  501(9); 
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(f)  striking  "and"  after  "State"  in  section  701(6)  and  inserting  a  conmia 
in  lieu  thereof; 

(g)  inserting  ",  and  Homeland  Security"  after  "Defense"  in  section  701(6); 
(h)  striking  "the  Director  of  the  Federal  Emergency  Management  Agency," 

in  section  701(6);  and  '  .  '         ' 

(i)  striking  "Federal  Emergency  Management  Agency"  in  the  title  of  Part 
17  and  inserting  "Department  of  Homeland  Security"  in  lieu  thereof. 

Without  prejudice  to  subsections  (a)  through  (i)  of  this  section,  all  respon- 
sibilities assigned. to  specific  Federal  officials  pursuant  to  Executive  Order 
12656  that  are  substantially  the  same  as  any  responsibility  assigned  to, 
or  function  transferred  to,  the  Secretary  of  Homeland  Security  pursuant 
to  the  Homeland  Security  Act  of  2002  (regardless  of  whether  such  responsi- 
bility or  function  is  expressly  required  to  be  carried  out  through  another 
official  of  the  Department  of  Homeland  Security  or  not  pursuant  to  such 
Act)  or  intended  or  required  to  be  carried  out  by  an  agency  or  an  agency 
component  transferred  to  the  Department  of  Homeland  Security  pursuant 
to  such  Acl,  are  hereby  reassigned  to  the  Secretary  of  Homeland  Security. 
Sec.  43.  Executive  Order  12580  of  January  23,  1987  ("Superfund  Implementa- 
tion"), as  amended,  is  further  amended  by: 

(a)  inserting  "Department  of  Homeland  Security."  after  Department  of 
Energy,"  in  section  1(a)(2);  and 

(b)  striking  "Federal  Emergency  Management  Agency"  in  section  1(a)(2). 
Sec.  44.  Executive  Order  12555  of  November  15. 1985  ("Protection  of  Cultural 
Property"),  as  amended,  is  further  amended  by: 

(a)  striking  "the  Secretary  of  the  Treasury"  in  sections  1,  2,  and  3,  and 
inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "The  Department  of  the  Treasury"  in  the  heading  of  section 
3  and  inserting  "The  Department  of  Homeland  Security"  in  lieu  thereof. 
Sec.  45.  Executive  Order  12501  of  January  28,  1985  ("Arctic  Research"), 
is  amended  by:  • 

(a)  inserting  "(i)  Department  of  Homeland  Security;"  after  "(h)  Department 
of  Health  and  Human  Services;"  in  section  8;  and 

(b)  relettering  the  subsequent  subsections  in  section  8  appropriately. 

Sec.  46.  Executive  Order  12472  of  April  3,  1984  ("Assignment  of  National 
Security  and  Emergency  Preparedness  Telecommunications  Functions"),  is 
Emiended  by: 

(a)  inserting  "the  Homeland  Security  Council,"  after  "NaUonal  Security 
Council,"  in  sections  1(b),  1(e)(4),  1(f)(3),  and  2(c)(4);- 

(b)  striking  "The  Secretary  of  Defense"  in  section  1(e)  and-  inserting  "The 
Secretary  of  Homeland  Security"  in  lieu  thereof; 

(c)  striking  "Federal  Emergency  Management  Agency"  in  sections  1(e)(3) 
and  3(j)  and  inserting  "Departmient  of  Homeland  Security"  in  lieu  thereof; 

(d)  inserting  ",  in  consultation  with  the  Homeland  Security  Council," 
after  "National  Security  Coimcil"  in  section  2(b)(1); 

(e)  inserting  ",  the  Homeland  Security  Council,"  after  "National  Security 
Coimcil"  in  sections  2(d)  and  2(e); 

(f)  striking  "the  Director  of  the  Federal  Emergency  Management  Agency" 
in  section  2(d)(1)  and  inserting  "the  Secretary  of  Homeland  Security"  m 
lieu  thereof; 

(g)  striking  "Federal  Emergency  Management  Agency.  The  Director  of  the 
Federal  Emergency  Management  Agency  shall:"  in  section  3(b)  and  inserting 
"Department  of  Homeland  Security.  The  Secretary  of  Homeland  Security 
shall:"  in  lieu  thereof;  and  ' 

(h)  adding  at  the  end  of  section  3(d)  the  following  new  paragraph:  "(3) 
Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise  affect  the 
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authority  of  the  Secretary  of  Defense  with  respect  to  the  Department  of 
Defense,  including  the  chain  of  command  for  the  armed  forces  of  the  United 
States  under  section  162(b)  of  title  10,  United  States  Code,  and  the  authority 
of  the  Secretary  of  Defense  with  respect  to  the  Department  of  Defense  under 
section  113(b)  of  that  title.". 

Sec.  47.  Executive  Order  12382  of  September  13,  1982  ("President's  National 
Security  Telecommunications  Advisory  Committee"),  as  amended,  is  further 
amended  by: 

(a)  inserting  "through  the  Secretary  of  Homeland  Security,"  after  /'the 
President,"  in  sections  2(a)  and  2(b); 

(b)  striking  "and  to  the  Secretary  of  Defense"  in  section  2(e)  and  inserting 
",  through  the  Secretary  of  Homeland  Security,"  in  lieu  thereof;  and 

(c)  striking  "the  Secretary  of  Defense"  in  sections  3(c)  and  4(a)  and  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  48.  Executive  Order  12341  of  January  21,  1982  ("Cuban  and  Haitian 
Entrants"),  is  amended  by: 

(a)  striking  "The  Attorney  General"  in  section  2  and  inserting  "The  Sec- 
retary of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "the  Attorney  General"  in  section  2  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof. 

Sec.  49.  Executive  Order  12208  of  April  15,  1980  ("Consultations  on  the 
Admission  of  Refugees"),  as  amended,  is  further  amended  by: 

(a)  striking  "the  following  functions:  (a)  To"  in  section  1-101  and  inserting 
"to"  in  lieu  thereof; 

(b)  striking  "the  Attorney  General"  in  section  J-lOl(a)  and  inserting  "the 
Secretary  of  Homeland  Security"  in  lieu  thereof; 

(c)  striking  sections  l-101(b)  and  1-102;  and 

(d)  redesignating  sections  1-103  and  1-104  as  sections  1-102  and  1- 
103,  respectively. 

Sec.  50.  Executive  Order  12188  of  January  2,  1980  ("International  Trade 
Fimctions"),  as  amended,  is  further  amended  by: 

(a)  inserting  "(12)  The  Secretary  of  Homeland  Security"  after  "(11)  The 
Secretary  of  Energy"  in  section  l-102(b);  and 

(b)  renumbering  the  subsequent  subsections  in  section  l-102(b)  appro- 
priately. • 

Sec.  51.  Executive  Order  12160  of  September  26,  1979  ("Providing  for  En- 
hancement and  Coordination  of  Federal  Consumer  Programs"),  as  amended, 
is  further  amended  by: 

(a)  inserting  "(m)  Department  of  Homeland  Security."  after  "(1)  Department 
of  the  Treasury."  in  section  1-102; 

(b)  striking  "(s)  Federal  Emergency  Management  Agency."  in  section  1- 
102;  and 

(c)  relettering  the  subsequent  subsections  in  section  1-102  appropriately. 
Sec.  52.  Executive  Order  12148  of  July  20, 1979  ("Federal  Emergency  Manage- 
ment"), as  amended,  is  further  amended  by: 

(a)  striking  "the  Federal  Emergency  Management  Agency"  whenever  it 
appears  and  inserting  "the  Department  of  Homeland  Security"  in  lieu  thereof; 
and 

(b)  striking  "the  Director  of  the  Federal  Emergency  Management  Agency" 
wherever  it  appears  and  inserting  "the  Secretary  of  Homeland  Security" 
in  lieu  thereof. 

Sec.  53.  Executive  Order  12146  of  July  18,  1979  ("Management  of  Federal 
Legal  Resources"),  as  amended,  is  further  amended  by: 

(a)  striking  "15"  in  section  1-101  and  inserting  "16"  in  lieu  thereof; 

(b)  inserting  "(n)  The  Department  of  Homeland  Security."  after  "(m)  The 
Department  of  the  Treasury."  in  section  1-102;  and 


(c)  relettering  the  subsequent  subsections  in  section  1-102  appropriately. 
Sec.  54.  Executive  Order  12002  of  July  7,  1977  ("Administration  of  Export 
Controls"),  as  amended,  is  ftirther  amended  by  inserting  ",  the  Secretary 
of  Homeland  Security,"  after  "The  Secretary  of  Energy"  in  section  3. 

Sec.  55.  Executive  Order  11965  of  January  19, 1977  ("Establishing  the  Human- 
itarian Service  Medal"),  is  amended  by  striking  "the  Secretary  of  Transpor- 
tation" wherever  it  appears  in  sections  1,  2,  and  4,  and  inserting  "the 
Secretary  of  Homeland  Security"  in  lieu  thereiof. 

Sec.  56.  Executive  Order  11926  of  July  19,  1976  ("The  Vice  Presidential 

Service  Badge"),  is  amended  by  striking  "the  Secretary  of  Transportation" 

in  section  2  and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu 

thereof. 

Sec.  57.  Executive  Order  11858  of  May  7,  1975  ("Foreign  Investment  in 

the  United  States"),  as  amended,  is  further  amended  by: 

(a)  inserting  "(8)  The  Secretary  of  Homeland  Security."  after  "(7)  The 
Attorney  General."  in  section  1(a);  and 

(b)  redesignating  subsection  (8)  as  subsection  (9)  in  section  1(a). 

Sec.  58.  Executive  Order  11800  of  August  17,  1974  ("Delegating  Certain 
Authority  Vested  in  the  President  by  the  Aviation  Career  Incentive  Act 
of  1974"),  as  amended,  is  further  amended  by  striking  "the  Secretary  of 
Transportation"  in  section  1  and  inserting  "the  Secretary  of  Homeland  Secu- 
rity" in  lieu  thereof. 

Sec.  59.  Executive  Order  11645  of  February  8,  1972  ("Authority  of  the 
Secretary  of  Transportation  to  Prescribe  Certain  Regulations  Relating  to  Coast 
Guard  Housing"),  is  amended  by  striking  "the  Secretary  of  Transportation" 
in  the  titie  and  in  sections  1  and  2  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  60.  Executive  Order  11623  of  October  12,  1971  ("Delegating  to  the 
Director  of  Selective  Service  Authority  to  Issue  Rules  and  Regulations  under 
the  Military  Selective  Service  Act"),  as  amended,  is  further  amended  by: 

(a)  striking  "the  Secretary  of  Transportation"  in  section  2(a)  and  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "the  Department  of  Transportation"  in  section  2(a)  and  inserting 
"the  Department  of  Homeland  Security"  in  lieu  thereof. 

Sec.  61.  Executive  Order  11448  of  January  16,  1969  ("Establishing  the  Meri- 
torious Service  Medal"),  as  amended,  is  further  amended  by  striking  "the 
Secretary  of  Transportation"  in  section  1  and  inserting  "the  Secretary  of 
Homeland  Security"  in  lieu  thereof.  V 

Sec.  62.  Executive  Order  11446  of  January  16, 1969  ("Authorising  the  Accept- 
ance of  Service  Medals  and  Ribbons  from  Multilateral  Organizations  Other 
Than  the  United  Nations"),  is  amended  by  striking  "the  Secretary  of  Trans- 
portation" and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  63.  Executive  Order  11438  of  December  3, 1968  ("Prescribing  Procedures 
Governing  Interdepartmental  Cash  Awards  to  the  Members  of  the  Armed 
Forces"),  as  amended,  is  further  amended  by: 

(a)  striking  "the  Secretary  of  Transportation"  in  sections  1  and  2  and 
inserting  "the  Secretary  of  Homeland  Secvu-ity"  in  lieu  thereof;  and 

(b)  striking  "the  Departinent  of  Transportation"  wherever  it  appears  in 
sections  2  and  4  and  inserting  "the  Department  of  Homeland  Security" 
in  lieu  thereof. 

Sec.  64.  Executive  Order  11366  of  August  4,  1967  ("Assigning  Authority 
to  Order  Certain  Persons  in  the  Ready  Reserve  to  Active  Duty"),  is  amended 
by  striking  "The  Secretary  of  Transportation"  in  sections  2  and  3(b)  and 
inserting  "The  Secretary  of  Homeland  Security"  in  lieu  thereof. 
Sec.  65.  Executive  Order  11239  of  July  31, 1965  ("Enforcement  of  the  Conven- 
tion for  Safety  of  Life  at  Sea,  1960"),  as  amended,  is  further  amended, 
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without  prejudice  to  section  1-106  of  Executive  Order  12234  of  September 
3,  1980  ("Enforcement  of  the  Convention  for  the  Safety  of  Life  at  Sea"), 
by: 

(a)  striking  "the  Secretary  of  Transportation"  in  sections  1,  3,  and  4, 
and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  striking  "The  Secretary  of  Transportation"  in  sections  2  and  3  and 
inserting  "The  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  66.  Executive  Order  11231  of  July  8,  1965  ("Establishing  the  Vietnam 
Service  Medal"),  as  amended,  is  further  amended  by  striking  "the  Secretary 
of  Transportation"  in  section  1  and  inserting  "the  Secretary  of  Homeland 
^  Security"  in  lieu  thereof. 

Sec.  67.  Executive  Order  11190  of  December  29,  1964  ("Providing  for  the 
Screening  of  the  Ready  Reserve  of  the  Armed  Forces"),  as  amended,  is 
further  amended  by  striking  "the  Secretary  of  Transportation*'  in  section 
1  and  inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  68.  Executive  Order  11139  of  January  7,  1964  ("Authorizing  Acceptance 
of  the  United  Nations  Medal  and  Service  Ribbon"),  is  amended  by  striking 
"the  Secretary  of  the  Treasury"  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  69.  Executive  Order  11079  of  January  25,  1963  ("Providing  for  the 
Prescribing  of  Regulations  under  which  Members  of  the  Armed  Forces  and 
Others  May  Accept  Fellowships,  Scholarships  or  Grants"),  as  amended,  is 
further  amended  by  striking  "Uie  Secretary  of  Transportation"  aixd  inserting 
"the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  70.  Executive  Order  11046  of  August  24,  1962  ("Authorizing  Award 
of  the  Bronze  Star  Medal"),  as  amended,  is  further  amended  by  striking 
"the  Secretary  of  Transportation"  in  section  1  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof.  , 

Sec.  71.  Executive  Order  11016  of  April  25,  1962  ("Authorizing  Award 
of  the  Purple  Heart"),  as  amended,  is  further  amended  by  striking  "the 
Secretary  of  Transportation"  in  sections  1  and  2  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof.  , 

Sec.  72.  Executive  Order  10977  of  December  4,  1961  ("Establishing  the 
Armed  Forces  Expeditionary  Medal"),  as  amended,  is  further  amended  by 
striking  "the  Secretary  of  Transportation"  in  section  2  and  inserting  "the 
Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  73.  Executive  Order  10789  of  November  14, 1958  ("Authorizing  Agencies 
of  the  Government  To  Exercise  Certain  Contracting  Authority  in  Connection 
With  National-Defense  Functions  and  Prescribing  Regulations  Governing  the 
Exercise  of  Such  Authority"),  as  amended,  is  further  amended  by: 

(a)  striking  "The  Federal  Emergency  Management  Agency"  in  paragraph 
21  and  inserting  "Department  of  Homeland  Security"  in  lieu  thereof;  and 

(b)  inserting  at  the  end  thereof  the  following  new  Part: 
"Part  III^<]oordination  with  Other  Authorities 

25.  After  March  1,  2003,  no  executive  department  or  agency  shall  exercise 
authority  granted  under  paragraph  lA  of  this  order  with  respect  to  any 
matter  that  has  been,  or  could  be,  designated  by  the  Secretary  of  Homeland 
Security  as  a  qualified\  anti-terrorism  technology  as  deftned  in  section  865 
of  the  Homeland  Security  Act  of  2002,  unless — 

(a)  in  the  case  of  the  Department  of  Defense,  the  Secretary  of  Defense 
has,  after  consideration  of  the  authority  provided  under  subtitle  G  of  title 
Vni  of  the  Homeland  Security  Act  of  2002,  determined  that  the  exercise 
of  authority  under  this  order  is  necessary  for  the  timely  and  effective  conduct 
of  United  States  military  or  intelligence  activities;  and 

(b)  in  the  case  of  any  other  executive  department  or  agency  that  has 
authority  under  this  order,  (i)  the  Secretary  of  Homeland  Security  has  advised 
whether  the  use  of  the  authority  provided  under  subtitle  G  of  title  VIII 


of  the  Homeland  Security  Act  of  2002  would  be  appropriate,  and  (ii)  the 
Director  of  the  Office  and  Management  and  Budget  has  approved  the  exercise  ^ 
of  authority  under  this  order.". 

Sec.  74.  Executive  Order  10694  of  January  10,  1957  ("Aiithorizing  the  Secre- 
taries of  the  Army,  Navy,  and  Air  Force  to  Issue  Citations  in  the  Name 
of  the  President  of  the  United  States  to  Military  and  Naval  Units  for  Out- 
standing Performance  in  Action"),  is  amended  by  adding  at  the  end  thereof 
the  following  new  section:  "5.  The  Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  may  exercise  the  same  authority  with  respect 
to  the  Coast  Guard  imder  this  order  as  the  Secretary  of  the  Navy  may 
exercise  with  respect  to  the  Navy  and  the  Marine  Corps  under  this  order.". 

Sec.  75.  Executive  Order  10637  of  September  16.  1955  ("Delegating  to  the 
Secretary  of  the  Treasury  Certain  Fimctions  of  the  President  Relating  to 
the  United  States  Coast  Guard"),  is  amended  by: 

-  (a)  striking  "The  Secretary  of  the  Treasury"  in  sections  1  and  2  and 
inserting  "The  Secretary  of  Homeland  Security"  in  lieu  thereof; 

(b)  striking  "the  Secretary  of  the  Treasury"  in  the  title  and  in  subsections 
l(j),  l(k),  and  5,  and  inserting  "the  Secretary  of  Homeland  Security"  in 
lieu  thereof;  and 

(c)  striking  subsection  l(r)  and  redesignating  subsection  l(s)  as  sub'section 

l(r). 

Sec.  76.  Executive  Order  10631  of  August  17,  1955  ("Code  of  Conduct 
for  Members  of  the  Armed  Forces  of  the  United  States"),  as  amended, 
is  further  amended  by:  striking  "the  Secretary  of  Transportation"  and  insert- 
ing "the  Secretary  of  Homeland  Securfly"  in  lieu  thereof. 
Sec.  77.  Executive  Order  10554  of  August  18. 1954  ("Delegating  the  Authority 
of  the  President  to  Prescribe  Regulations  Authorizing  Occasions  Upon  Which 
the  Uniform  May  Be  Worn  by  Persons  Who  Have  Served  Honorably  in 
the  Armed  Forces  in  Time  of  War"),  is  amended  by  striking  "the  Secretary 

'  oi  the  Treasury"  and  inserting  "the  Secretary  of  Homeland  Security"  in 
lieu  thereof. 

Sec.  78.  Executive  Order  10499  of  November  4.  1953  ("Delegating  Functions 
Conferred  Upon  the  President  by  Section  8  of  the  Uniformed  Services  Contin- 
gency Option  Act  of  1953").  as  amended,  is  further  amended  by  striking 
"the  Treasury"  in  sections  .1  and  2  and  inserting  "Homeland  Security" 
in  lieu  thereof .  ^ 

Sec.  79.  Executive  Order  10448  of  April  22.  1953  ("Authorizing  the  National 
Defense  Medal"),  as  amended,  is  further  amended  by  striking  "the  Secretary 

•  of  Transportation"  in  sections  1  and  2  and  inserting  "the  Secretary  of  Home- 
land Security"  in  lieu  thereof. 

Sec.  80.  Executive  Order  10271  of  July  7.  1951  ("Delegating  the  Authority 
of  the  President  to  Order  Members  and  Units  of  Reserve  Components  of 
the  Armed  Forces  into  Active  Federal  service"),  is  amended  by  striking 
"the  Secretary  of  the  Treasury"  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  81.  Executive  Order  10179  of  November  8,  1950  ("Establishing  the 
Korean  Service  Medal"),  as  amended,  is  ftirther  amended  by  striking  "the 
Secretary  of  the  Treasury"  in,  sections  1  and  2  and  inserting  "the  Secretary 
of  Homeland  Security"  in  lieu  thereof. 

Sec.  82.  Executive  Order  10163  of  "September  25,  1950  ("The  Armed  Forces 
Reserve  Medal"),  as  amended,  is  hirther  amended  by  striking  "the  Secretary 
of  the  Treasury"  in  sections  2  and  7  and  inserting  "the  Secretary  of  Homeland 
Security"  in  lieu  thereof. 

Sec.  83.  Executive  Order  10113  of  February  24,  1950  ("Delegating  the  Author- 
ity of  the  President  to  Prescribe  Clothing  Allowances,  and  Cash  Allowances 
in  lieu  thereof,  for  Enlisted  Men  in  the  Armed  Forces"),  as  amended,  is 
further  amended  by  striJcing  "the  Secretary  of  the  Treasury"  in  sections 
1  and  2  and  inserting  "the  Secretary  of  Homeland  Security"  m  lieu  thereof. 
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Sec.  84.  Executive  Order  4601  of  March  1,  1927  ("Distinguished  Flying 
Cross"),  as  amended,  is  further  amended  by: 

(a)  striking  "The  Secretary  of  War,  the  Secretary  of  the  Navy,"  in  sections 
2  and  12  and  inserting  "The  Secretary  of  Defense"  in  lieu  thereof;  and 

(b)  striking  "the  Secretary  of  the  Treasury"  in  sections  2  and  12  and 
inserting  "the  Secretary  of  Homeland  Security"  in  lieu  thereof. 

Sec.  85.  Designation  as  a  Defense  Agency  of  the  United  States. 

I  hereby  designate  the  Department  of  Homeland  Security  as  a  defense 
agency  of  the  United  States  for  the  purposes  of  chapter  17  of  title  35 
of  the  United  States  Code. 

Sec.  86.  Exception  from  the  Provisions  of  the  Government  Employees  Training 
Act. 

Those  elements  of  the  Department  of  Homeland  Security  that  are  super- 
vised by  the  Under  Secretary  of  Homeland  Security  for  Information  Analysis 
and  Infrastructure  Protection  through  the  Department's  Assistant  Secretary 
for  Information  Analysis  are,  pursuant  to  section  4102(b)(1)  of  title  5,  United 
States  Code,  and  in  the  public  interest,  excepted  from  the  following  provi- 
sions of  the  Government  Employees  Training  Act  as  codified  in  title  5: 
sections  4103(a)(1),  4108,  4115,  4117,  and  4118,  and  that  part  of  4H)9(a) 
that  provides  "under  the  regulations  prescribed  under  section  4118(a)(8) 
of  this  title  and". 
Sec.  87.  Functions  of  Certain  Officials  in  the  Coast  Guard. 

The  Commandant  and  the  Assistant  Commandant  for  Intelligence  of  the 
Coast  Guard  each  shall  be  considered  a  "Senior  Official  of  the  Intelligence 
Community"  for  purposes  of  Executive  Order  12333  of  December  4,  1981, 
and  all  other  relevant  authorities.  , 

Sef.  88.  Order  of  Succession. 

Subject  to  the  provisions  of  subsection  (b)  of  this  section,  the  officers 
named  in  subsection  (a)  of  this  section,  in  the  order  listed,  shall  act  as, 
and  perform  the  functions  and  duties  of,  the  office  of  Secretary  of  Homeland 
Security  ("Secretary")  during  any  period  in  which  the  Secretary  has  died, 
resigned,  or  otherwise  become  unable  to  perform  the  functions  and  duties 
of  the  office  of  Secretal-y. 

(a)  Order  of  Succession. 

(i)  Deputy  Secretary  of  Homeland  Security; 

(ii)  Under  Secretary  for  Border  and  Transportation  Security; 

(iii)  Under  Secretary  for  Emergency  Preparedness  and  Response; 

(iv)  Under  Secretary  for  Information  Analysis  and  Infrastructure  Protec- 
tion; 

(v)  Under  Secretary  for  Management; 

(vi)  Under  Secretary  for  Science  and  Technology; 

(vii)  General  Counsel;  and 

(viii)  Assistant  Secretaries  in  the  Department  in  the  order  of  their  date 
of  appointment  as  such. 

(b)  Exceptions. 

(i)  No  individual  who  is  serving  in  an  office  listed  in  subsection  (a) 
in  an  acting  capacity  shall  act  as  Secretary  pursuant  to  this  section. 

(ii)  Notwithstanding  the  provisions  of  this  section,  the  President  retains 
discretion,  to  the  extent  permitted  by  the  Federal  Vacancies  Reform  Act 
of  1998,  5  U.S.C.  3345  et  seq.,  to  depart  from  this  order  in  designating 
an  acting  Secretary. 
Sec.  89.  Savings  Provision. 

Except  as  otherwise  specifically  provided  above  or  in  Executive  Order  13284 
of  January  23,  2003  ("Amendment  of  Executive  Orders,  and  Other  Actions, 
in  Connection  With  the  Establishment  of  the  Department  of  Homeland  Secu- 
rity"),  references  in  any  prior  Executive  Order  relating  to  an  agency  or 
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an  agency  component  that  is  transferred  to  the  Department  of  Homeland 
Security  ("the  Department"),  or  relating  to  a  function  that  is  transferred 
to  the  Secretary  of  Homeland  Security,  shall  be  deemed  to  refer,  as  appro- 
priate, to  the  Department  or  its  officers,  employees,  agents,  organizational 
units,  or  functions. 

Sec.  90.  Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise 
affect  the  authority  of  the  Secretary  of  Defense  with  respect  to  the  Department 
of  Defense,  including  the  chain  of  command  for  the  armed  forces  of  the 
United  States  under  section  162(b)  of  title  10,  United  States  Code,  and 
the  authority  of  the  Secretary  of  Defense  with  respect  to  the  Department 
of  Defense  under  section  113(b)  of  that  title. 

Sec.  91.  Nothing  in  this  order  shall  be  construed  to  limit  or  restrict  the 

authorities  of  the  Central  hitelligence  Agency  and  the  Director  of  Central 

Intelligence  pursuant  to  the  National  Secvuity  Act  of  1947  and  the  CIA 

Act  of  1949. 

Sec.  92.  This  order  shall  become  effective  on  March  1 ,  2003. 

Sec.  93.  This  order  does  not  create  any  right  or  benefit,  substantive  or 

procedvu-al,  enforceable  at  law  or  in  equity,"  against  the  United  States,  its 

departments,  agencies,  or  other  entities,  its  officers  or  employees,  or  any 

other  person. 


(/^ 


THE  WHITE  HOUSE, 
February  28,  2003. 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13287  of  March  3,  2003 

Preserve  America 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Historic  Preser- 
vation Act  (16  U.S.C.  470  et  seq.).  (NHPA)  and  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.],  it  is  hereby  ordered: 

Section  1.  Statement  of  Policy.  It  is  the  policy  of  the  Federal  Government 
to  provide  leadership  in  preserving  America's  heritage  by  actively  advancing 
the  protection,  enhancement,  and  contemporary  use  of  the  historic  properties 
owned  by  the  Federal  Government,  and  by  promoting  intergovernmental 
cooperation  and  partnerships  for  the  preservation  and  use  of  historic  prop- 
erties. The  Federal  Government  shall  recognize  and  manage  the  historic 
properties  in  its  ownership  as  assets  that  can  support  department  and  agency 
missions  while  contributing  to  the  vitality  and  economic  well-being  of  the 
Nation's  communities  aijd  fostering  a  broader  appreciation  for  the  develop- 
ment of  the  United  States  and  its  underlying  values.  Where  consistent  with 
executive  branch  department  and  agency  missions,  governing  law,  applicable 
preservation  standards,  and  where  appropriate,  executive  branch  departments 
and  agencies  ("agency"  or  "agencies")  shall  advance  this  policy  through 
the  protection  and  continued  use  of  the  historic  properties  owned  by  the 
Federal  Government,  and  by  pursuing  partnerships  with  State  and  local 
goverrunents,  Indian  tribes,  and  the  private  sector  to  promote  the  preservation 
of  the  unique  cultural  heritage  of  commimities  and  of  the  Nation  and  to 
realize  the  economic  benefit -that  these  properties  can  provide.  Agencies 
shall  maximize  efforts  to  integrate  the  policies,  procedures,  and  practices 
of  the  NHPA  and  this  order  into  their  program  activities  in  order  to  efficiently 
and  effectively  advance  historic  preservation  objectives  in  the  pursuit  of 
their  missions. 

Sec.  2.  Building  Preservation  Partnerships.  When  carrying  out  its  mission 
activities,  each  agency,  where  consistent  with  its  mission  and  govemmg 
authorities,  and  where  appropriate,  shall  seek  partnerships  with  State  and 
local  governments,  Indian  tribes,  and  the  private  sector  to  promote  local 
economic  development  and  vitality  through  the  use  of  historic  properties 
in  a  manner  that  contributes  to  the  long-term  preservation  and  productive 
use  of  those  properties.  Each  agency  shall  examine  its  policies,  procedures, 
and  capabilities  to  ensure  that  its  actions  encourage,  support,  and.  foster 
public-private  initiatives  and  investment  in  the  use,  reuse,  and  rehabilitation 
of  historic  properties,  to  the  extent  such  support  is  not  inconsistent  with 
other  provisions  of  law,  the  Secretary  of  the  hiterior's  Standards  for  Arche- 
ology and  Historic  Preservation,  and  essential  national  department  and  agen- 
cy mission  requirements. 

Sec.  3.  Improving  Federal  Agency  Planning  and  Accountability,  (a)  Accurate 
information  on  the  state  of  Federally  owned  historic  properties  is  essential 
to  achieving  the  goals  of  this  order  and  to  promoting  community  economic 
development  through  local  partnerships.  Each  agency  with  real  property 
management  responsibilities  shall  prepare  an  assessment  of  the  current  status 
of  its  inventory  of  historic  properties  required  by  section  110(a)(2)  of  the 
NHPA  (16  U.S.C.  470h-2(a)(2)),  the  general  condition  and  management  needs 
of  such  properties,  and  the  steps  underway  or  plarmed  to  meet  those  manage- 
ment needs.  The  assessment  shall  also  include  an  evaluation  of  the  suitability 
of  the  agency's  types  of  historic  properties  to  fcontribute  to  community 
economic  development  initiatives,  including  heritage  tourism,  taking  into 
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account  agency  mission  needs,  public  access  considerations,  and  the  long- 
term  preservation  of  the  historic  properties.  No  later  than  September  30, 
2004,  each  covered  agency  shall  complete  a  report  of  the  assessment  and 
make  it  available  to  the  Chairman  of  the  Advisory  Council  on  Historic 
Preservation  (Council)  and  the  Secretary  of  the  Interior  (Secretary). 

(b)  No  later  than  September  30,  2004,  each  agency  with  real  property 
management  responsibilities  shall  review  its  regulations,  management  poli- 
cies, and  operating  procedures  for  compliance  with  sections  110  and  111 
of  the  NHPA  (16  U.S.C.  470h-2  &  470-3)  and  make  the  results  of  its 
review  available  to  the  Council  and  the  Secretary.  If  the  agency  determines 
that  its  regulations,  management  policies,  and  operating  procedures  are  not 
in  compliance  with  those  authorities,  the  agency  shall  make  amendments 
or  revisions  to  bring  them  into  compliance. 

(c)  Each  agency  with  real  property  management  responsibilities  shall,  by 
September  30,  2005,  and  every  third  year  thereafter,  prepare  a  report  on 
its  progress  in  identifying,  protecting,  and  using  historic  properties  in  its 
ownership  and  make  the  report  available  to  the  Council  and  the  Secretary. 
The  Council  shall  incorporate  this  data  into  a  report  on  the  state  of  the 
Federal  Government's  historic  properties  and  their  contribution  to  local  eco- 
nomic development  and  submit  this  report  to  the  President  by  February 
15,  2006,  and  every  third  year  thereafter. 

(d)  Agencies  may  use  existing  information  gathering  and  reporting  systems 
to  fuinil  the  assessment  and  reporting  requirements  of  subsections  3(a)- 
(c)  of  this  order.  To  assist  agencies,  the  Council,  in  consultation  with  the 
Secretary,  shall,  by  September  30,  2003,  prepare  advisory  guidelines  for 
agencies  to  use  at  their  discretion. 

(e)  No  later  than  June  30,  2003.,  the  head  of  each  agency  shall  designate 
a  senior  policy  level  official  to  have  policy  oversight  responsibility  for 
the  agency's  historic  preservation  program  and  notify  the  Council  and  the 
Secretary  of  the  designation.  This  senior  official  shall  be  an  assistant  sec- 
retary, deputy  assistant  secretary,  or  the  equivalent,  as  appropriate  to  the 
agency  organization.  This  official,  or  a  subordinate  employee  reporting  di- 
rectly to  the  official,  shall  serve  as  the  agency's  Federal  Preservation  Officer 
in  accordance  with  section  110(c)  of  the  NHPA.  The  senior  official  shall 
ensure  that  the  Federal  Preservation  Officer  is  qualified  consistent  with 
guidelines  established  by  the  Secretary  for  that  position  and  has  access 
to  adequate  expertise  and  support  to  carry  out  the  duties  of  the  position. 

Sec.  4.  Improving  Federal  Stewardship  of  Historic  Properties,  (a)  Each  agency 
shall  ensure  that  the  management  of  historic  properties  in  its  ownership 
is  conducted  in  a  manner  that  promotes  the  long-term  preservation  and 
use  of  those  properties  as  Federal  assets  and,  where  consistent  with  agency 
missions,  governing  law,  and  the  nature  of  the  properties,  contributes  to 
the  local  community  and  its  economy. 

(b)  Where  consistent  with  agency  missions  and  the  Secretary  of  the  Inte- 
rior's Standards  for  Archeology  and  Historic  Preservation,  and  where  appro- 
priate, agencies  shall  cooperate  with  communities  to  increase  opportimities 
for  public  benefit  ft-om,  and  access  to.  Federally  owned  historic  properties. 

(c)  The  Council  is  directed  to  use  its  existing  authority  to  encourage 
and  accept  donations  of  money,  equipment,  and  other  resources  from  public 
and  private  parties  to  assist  other  agencies  in  the  preservation  of  historic 
properties  in  Federal  ownership  to  ftilfill  the  goals  of  the  NHPA  and  this 
order. 

(d)  The  National  Park  Service,  working  with  the  Council  and  in  consulta- 
tion with  other  agencies,  shall  make  available  existing  materials  and  informa- 
tion for  education,  training,  and  awareness  of  historic  property  stewardship 
to  ensure  that  all  Federal  personnel  have  access  to  information  and  can 
develop  the  skills  necessary  to  continue  the  productive  use  of  Federally 
owned  historic  properties  while  meeting  their  stewardship  responsibilities. 


(e)  The  Council,  in  consultation  with  the  National  Park  Service  and  other 
agencies,  shall  encoiuage  and  recognize  exceptional  achievement  by  such 
agencies  in  meeting  the  goals  of  the  NHPA  and  this  order.  By  March  31, 
2004,  the  Council  shall  submit  to  the  President  and  the  heads  of  agencies 
recommendations  to  further  stimulate  initiative,  creativity,  and  efficiency 
in  the  Federal  stewardship  of  historic  properties. 

Sec.  5.  Promoting  Preservation  Through  Heritage  Tourism. 

(a)  To  the  extent  permitted  by  law  and  within  existing  resources,  the 
Secretary  of  Commerce,  working  with  the  Council  and  other  agencies,  shall 
assist  States,  lidian  tribes,  and  local  commimities  in  promoting  the  use 
of  historic  properties  for  heritage  tourism  and  related  economic  development 
in  a  maimer  that  contributes  to  the  long-term  preservation  and  productive 
use  of  those  properties.  Such  assistance  shall  include  efforts  to  strengthen 
and  improve  heritage  tourism  activities  throughout  the  coimtry  as  they  relate 
to  Federally  owned  historic  properties  and  significant  natural  assets  on 
Federal  lands. 

(b)  Where  consistent  with  agency  missions  and  governing  law,  and  where 
appropriate,  agencies  shall  use  historic  properties  in  their  ovmership  in 
conjunction  with  State,  tribal,  and  local  tourism  programs  to  foster  viable 
economic  partnerships,  including,  but  not  limited  to,  cooperation  and  coordi- 
nation with  tourism  officials  and  others  with  interests  in  the  properties. 

Sec.  6.  National  and  Homeland  Security  Considerations. 

Nothing  in  this  order  shall  be  construed  to  require  any  agency  to  take 
any  action  or  disclose  any  information  that  would  conflict  with  or  com- 
promise national  and  homeland  security  goals,  policies,  programs,  or  activi- 
ties. 

Sec.  7.  Definitions.  For  the  purposes  of  this  order,  the  term  "historic  property" 
means  any  prehistoric  or  historic  district,  site,  building,  structure,  and  object 
included  on  or  eligible  for  inclusion  on  the  National  Register  of  Historic 
Places  in  accordance  with  section  301(5)  of  the  NHPA  (16  U.S.C.  470w(5)). 
The  term  "heritage  tourism"  means  the  business  and  practice  of  attracting 
and  accommodating  visitors  to  a  place  or  area  based  especially  on  the 
unique  or  special  aspects  of  that  locale's  history,  landscape  (including  trail 
systems),  and  culture.  The  terms  "Federally  owned"  and  "in  Federal  owner- 
ship," and  similar  terms,  as  used  in  this  order,  do  not  include  propferties 
acquired  by  agencies  as  a  result  of  foreclosure  or  similar  actions  and  that 
are  held  for  a  period  of  less  than  5  years. 

Sec.  8.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government  and  it  is  not  intended  to.  and 
does  not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
at  law  or  equity  by  a  party  against  the  United  States,   its  departments. 
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Tide  3— 

The  President 


Proclamatioii  7648  of  February  28,  2003 

American  Red  Cross  Month,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  history,  Americans  have  been  committed  to  helping  the 
suffering,  the  disadv£intaged,  and  those  in  need  of  help.  The  American 
Red  Cross  represents  the  compassion  of  our  Nation  in  action.  During  Amer- 
ican Red  Cross  Month,  we  honor  this  remarkable  organization  and  recognize 
its  proud  heritage  of  service. 

For  more  than,  121  years,  the  Red  Cross  has  upheld  its  mission  to  provide 
relief  to  victims  of  disasters  and  to  help  people  prevent,  prepare  for,  and 
respond  to  emergencies.  Last  year,  the  Red  Cross  helped  victims  of  more 
than  70,000  disasters,  ranging  from  dwelling  fires  to  widespread  catastrophes 
such  as  hurricanes,  floods,  tornadoes,  and  wildfires.  Around  the  world,- 
the  Red  Cross  contributed  to  international  efforts  that  aided  other  countries 
devastated  by  natural  disasters,  assisted  people  in  getting  access  to  safe 
drinking  water,  and  battled  malnutrition  and  life-threatening  diseases.  More 
than  half  a  million  U.S.  military  families  received  direct  assistance  from 
the  Red  Cross,  helping  them  stay  connected  with  their  loved -ones,  despite 
difficult  circumstances. 

The  American  Red  Cross  also  strengthens  our  communities  by  encouraging 
citizens  to  be  involved  and  to  help  their  neighbors  in  need.  Last  year, 
more  than  1.2  million  everyday  heroes  volunteered  at  their  local  Red  Cross 
chapters,  and  almost  12  million  more  took  the  time  to  learn  lifesaving 
skills  such  as  first  aid,  CPR,  and  defibrillator  use.  And  more  than  4  million 
citizens  answered  the  call  for  blood  donors,  giving  7.2  million  blood  dona- 
tions through  the  American  Red  Cross. 

During  these  times  of  great  consequence,  the  mission  of  the  Red  Cross 
is  more  critical  than  ever.  As  our  Nation  confronts  new  challenges,  the 
American  Red  Cross  and  its  partners  are  working  with  the  Federal  Govern- 
ment and  the  emergency  planning  community  to  help  keep  America  safe. 
Through  its  "Together  We  Prepare"  campaign,  the  Red  Cross  is  a  vital 
partner  with  the  Department  of  Homeland  Security  in  empowering  individ- 
uals and  families  to  protect  themselves  and  be  prepared"  for  the  unexpected. 

Countless  people  across  our  country  turn  to  the  American  Red  Cross  every" 
day  for  blood  and  blood  products,  disaster  assistance,  and  vital  community 
services.  We  are  grateful  for  this  essential  and  inspfring  organization,  and 
we  celebrate  its  legacy  of  help,  hope,  and  healing  for  those  in  need. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America  and  Honorary  Chairman  of  the  American  Red  Cross,  by  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  do  hereby  proclaim  March  2003  as  American  Red  Cross  Month. 
As  we  celebrate  this  month,  I  call  upon  all  citizens  to  become  partners 
in  preparedness  with  their  local  Red  Cross  chapters  and  to  become  active 
participants  in  advancing  the  noble  mission  of  the  American  Red  Cross. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  February,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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Proclamation  7649  of  February  28,  2003 

Irish-American  Heritage  Month,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

From  the  earliest  days  of  our  Republic,  America  has  inspired  the  hopes 
and  dreams  of  countless  individuals  from  around  the  world  who  have  come 
to  share  in  our  gifts  of  freedom,  justice,  and  opportiuiity.  Dm-ing  frish- 
American  Heritage  Month,  we  celebrate  the  confributions  of  these  talented 
and  industrious  citizens  and  recognize  their  rich  legacy  of  ingenuity,  cre- 
ativity, and  achievement. 

Throughout  our  history,  America  has  welcomed  millions  of  frish  immigrants 
to  its  shores.  These  proud  people  arrived  seeking  a  better  life  for  themselves, 
their  families,  and  future  generations.  Many  courageous  individuals  came 
during  the  terrible  years  of  freland's  Great  Famine  in  the  middle  of  the 
19th  century,  and  their  road  to  prosperity  was  not  easy.  Many  faced  signifi- 
cant obstacles,  including  discrimina^Aa  and  poverty.  Despite  these  chal- 
lenges, Irish  Americans  have  risen  to^rccess  in  every  sector  of  our  society. 

Americans  of  Irish  descent  have  played  a  vital  role  in  shaping  our  history 
and  culture.  Nineteen  Presidents  of  the  United  States  have  claimed  frish 
heritage.  One-thfrd  to  one-half  of  the  American  troops  during  the  Revolu- 
tionary War  and  9  of  the  56  signers  of  the  Declaration  of  Independence 
were  frish  Americans,  frish  Americans  explored  our  frontiers,  built  many 
of  oiu"  Nation's  bridges,  canals,  and  raifroads,  and  thefr  proud  record  of 
public  service  helped  to  fortify  our  democracy. 

In  all  areas  of  American  life,  frish  Americans  have  made  significant  and 
enduring  contributions  to  our  great  country.  America  is  a  better  Nation 
because  of  the  efforts  of  frish  Americans  like  Henry  Ford,  who  spurred 
innovation;  Bing  Crosby,  who  entertained  countless  people  around  the  world; 
and  activist  Mary  Kenney  O'Sullivan,  who  worked  for  critical  and  compas- 
sionate social  reform.  These  individuals  are  just  a'  few  of  the  many  frish 
Americans  who  helped  to  fransform  our  national  identity  and  whose  accom- 
plishments reflect  the  determination,  joy,  and  hope  of  the  frish.  The  faith, 
perseverance,  and  spfrit  of  the  frish  have  helped  to  sfrengthen  our  families, 
our  communities,  our  ideals,  and  our  nationed  character. 

Today,  approximately  one  in  four  Americans  can  frace  their  ancestry  in 
part  to  freland's  green  shores,  and  we  are  proud  of  and  grateful  for  the 
many  frish  Americans  who  continue  to  enrich  our  country. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  2003  as  frish- 
American  Heritage  Month.  I  call  upon  all  Americans  to  observe  this  month 
by  learning  about  and  commemorating  the  contributions  of  frish  Americans 
to  our  Nation.  „  ■        , 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  February,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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Proclamation  7650  of  February  28,  2003 

National  Colorectal  Cancer  Awareness  Month,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Colorectal  cancer  touches  the  lives  of  many  Americans.  This  year,  it  is 
estimated  that  more  than  148,000  new  cases  of  colorectal  cancer  will  be 
diagnosed.  More  than  56,000  people  may  die  from  this  disease,  making 
it  a  leading  cause  xtf  cancer  death  in  ovu  Nation.  We  have  achieved  great 
progress  in  understanding  what  causes  colorectal  cancer,  and  how  it  develops 
and  spreads.  This  fourth  national  observance  once  again  helps  increase 
awareness.  Increased  awareness  can  help  us  reach  my  Administration's  goal, 
known  as  "Healthy  People  2010,"  administered  by  the  Department  of  HeaUh 
and  Himian  Services,  to  reduce  the  rate  of  colorectal  cancer  deaths  by 
34  percent  by  the  year  2010. 

Like  many  cancers,  the  development  of  colorectal  cancer  can  take  many 
years.  Screening  is  an  importemt  tool  to  help  detect  colorectal  cancer  early 
by  idientifying  precancerous  growths  or  polyps,  when  treatment  is  more 
likely  to  be  successful.  ^ 

More  than  90  percent  of -people  who  are  diagnosed  with  colorectal  cancer 
are  over  the  age  of  50.  Yet,  recent  data  indicates  that  less  than  40  percent 
of  adults  age  50  or  older  have  had  one  of  the  available  colorectal  cancer 
screening  tests  within  recommended  intervals.  Researchers  estimate  that 
if  everyone  age  50  or  older  received  regular  colorectal  cancer  screenings, 
at  least  one-third  of  the  deaths  would  be  prevented. 

Individuals  must  realize  the  importance  of  talking  with  their  healthcare 
providers  about  when  to  begin  screening,  which  tests  to  have,  the  benefits 
and  risks  of  each  test,  and  how  often  to  schedule  appointments.  To  help 
our  citizens  detect  this  disease,  the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  provides  Medicare  coverage  for  regular  colorectal  cancer 
screening  tests  to  help  detect  precancerous  conditions  or  colorected  cancer 
early. 

The  National  Cancer  Institute  (NCI),  a  component  of  the  National  Institutes 
of  Health,  is  the  Nation's  principal  research  agency  in  the  fight  against 
colorectal  cancer.  The  NCI  invested  approximately  $245  million  in  2002, 
and  it  will  dedicate  an  estimated  $267  million  this  year  to  advance  our 
understanding  of  this  disease.  "jThe  Centers  for  Disease  Control  and  Prevention 
(CDC)  also  plays  an  important  role  in  oiu"  efforts  to  save  lives  and  reduce 
the  burden  of  colorectal  cancer.  Last  year,  the  CDC  allocated  $12  million 
to  educate  the  public  and  health  professionals  about  colorectal  cancer  screen- 
ing, and  to  conduct  and  support  research  efforts  related  to  increasing  national 
colorectal  cancer  screening  rates. 

The  CDC,  CMS,  and  NCI  are  participating  together  in  the  Screen  for  Life:. 
National  Colorectal  Cancer  Action  Campaign  to  educate  Americans  aged 
50  and  older,  particularly  minority  groups,  about  the  benefits  of  colorectal 
cancer  screening.  Another  coordinated  effort  is  the  Health  Disparities 
CoUaboratives,  a  public-private  partnership  that  involves  the  Health  Re- 
sources and  Services  Administi*ation,  CDC,  NCI,  and  the  Institute  for 
Healthcare  Improvement.  These  groups  are  focusing  on  screening  and  follow- 
up  care  for  people  who  traditionally  lack  access  to  quality  health  care. 
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During  this  month,  I  encourage  Americans  to  join  me  in  the  crucial  effort 
to"  save  lives  by  taking  action  against  colorectal  cancer  by  talking  with 
healthcare  providers  about  screening,  telling  friends  and  family  members 
about  the  importance  of  early  detection,  and  providing  support  for  those 
diagnosed  with  colorectal  cancer.  By  working  together  to  increase  awareness 
and  supporting  research  about  this  disease,  we  can  make^a  difference  in 
the  lives  of  our  citizens  and  people  around  the  world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  2003  as  National 
Colorectal  Cancer  Awareness  Month.  I  call  upon  all  Americans  to  reaffirm 
our  Nation's  continuing  commitment  to  controlling  and  curing  colorectal 
cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  February,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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Proclamation  7651  of  February  28,  2003 
Women's  History  Month,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  our  Fovmding  Fathers  worked  to  develop  the  framework  of  our  Nation. 
Abigail  Adams  wrote  to  her  husband:  "I  long  to  hear  that  you  have  declared 
an  independency — and  by  the  way  in  the  new  Code  of  Laws  which  I  suppose 
it  will  be  necessary  for  you  to  make  I  desire  you  would  Remember  the 
Ladies,  and  be  more  generous  and  favorable  to  them  than  your  ancestors." 
An  early  advocate  of  women's  rights,  a  farm  and  financial  manager,  and 
the  mother  of  an  American  President,  John  Quincy  Adams,  Abigail  Adams 
is  one  of  many  American  women  who  helped  establish  the  strength  and 
vitality  of  our  Nation.  During  Women's  History  Month,  we  recognize  the 
generations  of  American  women  whose  important  contributions  continue 
to  shape  our  Nation  and  enrich  our  society. 

Through  vision,  hard  work,  and  determination,  countless  American  women 
have  broadened  opportunities  for  themselves  and  for  others  at  home,  in 
the  community,  and  in  the  workplace.  In  1809,  Mary  Kies  became  the 
first  woman  to  receive  a  U.S.  patent.  By  developing  a  method  of  weaving 
straw  with  silk,  she  helped  advance  American  industry  and  set  an  inspiring 
example  for  other  American  women.  Her  pioneering  efforts  helped  define 
our  country's  entrepreneiu'ial  spirit  and  paved  the  way  for  future  generations 
of  women  to  take  pride  in  their  talents  and  creativity. 

Since  Mary  Kies'  groundbreaking  achievement,  many  American  women  have 
become  successful  entrepreneurs  and  business  professionals.  In  1905,  Madam 
C.J.  Walker  started  her  own  business  by  creating  and  selling  hair  care  prod- 
ucts for  African- American  women.  After  a  decade,  her  company  was  highly 
successful  and  employed  more  than  3,000  people,  and  at  the  time,  was 
the  largest  African-American  owned  business  in  the  United  States.  Today, 
Madam  Walker  is  remembered  for  her  business  accomplishments,  efforts 
to  create  new  opportunities  for  women,  and  for  her  confributions  to  her 
community. 

Driven  by  the  legacy  of  these  extraordinary  figures.  AmeHcan  women  from 
all  backgrounds  continue  to  break  beuriers  -and  fulfill  thefr  personal  and 
professional  potential.  At  the  dawn  of  the  21st  centvuy,  women  have  more 
choices  than  ever  before.  Between  1992  and  2002,  the  number  of  female 
college  graduates  in  the  United  States  has  increased  from  15.9  million  to 
23.6  million.  Women  account  for  47  percent  of  all  employed  persons  and 
are  entering  the  Arnerican  workforce  in  record  numbers.  In  the  last  10 
years,  their  ranks  have  increased  by  8.7  million.  Furthermore,  womeh-owned 
small  businesses  are  growing  twice  as  fast  as  all  other  U.S.  firms,  employing 
7  million  Americans  and  contributing  to  the  vitality  of  our  economy.  To 
build  on  these  successes,  my  Administratibn  will  continue  our  work  to 
promote  policies  that  advance  the  aspirations,  hopes,  and  dreams  of  every 
American. 

This  month,  as  we  celebrate  remarkable  women  in  our  Nation's  past,  I 
encourage  all  citizens  to  recognize  the  countless  American  women  whose 
efforts  continue  to  enhance  the  economic,  social,  and  cultural  life  of  our 
great  Nation. 
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NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  2003  as  Women's 
History  Month.  I  call  upon  all  the  people  of  the  United  States  to  observe 
this  month  with  appropriate  ceremonies  and  activities  and  to  renijember 
throughout  the  year  the  many  contributions  of  American  women. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  February,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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Proclamation  7652  of  February  28,  2003 
Save  Your  Vision  Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  the  number  of  Americans  who  suffer  from  vision  loss  increases, 
yet  half  of  all  blindness  can  be  prevented  through  early  detection  and 
treatment.  During  Save  Your  Vision  Week,  we  renew  our  commitment  to 
protecting  eyesight  by  promoting  healthy  eye  care  and  by  encouraging  Ameri- 
Ccms  to  receive  routine  vision  screenings  and  dilated  eye  exams. 

Our  sense  of  sight  affects  how  we  work,  communicate,  and  learn.  All  Ameri- 
cans must  be  aware  of  the  risk  of  vision  loss  and  take  steps  to  preserve 
and  protect  their  eyesight,  beginning  with  getting  regular  eye  exams,  using 
the  appropriate  protective  eyewear,  and  maintaining  a  healthy  lifestyle.  These 
srriall  steps  can  make  a  big  difference.  When  Americans  take  responsibility 
for  improving  their  health,  our  whole  society  benefits. 

Healthy  vision  is  especially  critical  to  our  children's  ability  to  receive  a 
good  education  and  establish  a  strong  foundation  in  life.  According  to  the 
American  Optometric  Association,  80  percent  of  learning  depends  on  vision, 
yet  86  percent  of  children  entering  school  have  not  had  a  thorough  eye 
examination.  Due  to  hereditary  and  prenatal  factors,  from  a  very  early  age, 
many  children  are  at  high  risk  for  potentially  severe  eye  diseases,  including 
retinopathy  of  prematurity  (ROP),  amblyopia,  and  congenital  glaucoma.  One 
in  four  kids  will  develop  myopia  as  teenagers.  Children  need  regular  eye 
care  from  birth  to  prevent  and  treat  conditions  that  lead  to  visual  impairment 
and  blindness.  Parents  play  a  key  role  in  obtaining  eye  care  for  their  children 
and  must  be  knowledgeable  about  the  potential  threats  to  a  child's  eyesight. 
For  the  future  of  our  Nation,  it  is  vital  that  we  care  for  the  visual  health 
and  well-being  of  America's  children  so  they  are  able  to  reach  their  full 
potential.  " 

As  part  of  my  HealthierUS  Initiative  and  my  Administration's  ongoing  com- 
mitment to  helping  the  American  people  live  healthier  lives,  I  encourage 
all  Americans  to  get  preventative  health  screenings.  These  screenings  may 
tell  you  if  you  are  prone  to  developing  certain  diseases,  can  help  protect 
your  vision,  and  could  even  save  your  life.  I  particularly  urge  parents  to 
ask  their  children's  doctors  about  vision  screenings  and  eye  exams,  which 
can  help  ensiuB  eye  diseases  and  conditions  are  detected  and  treated  early, 
when  treatment  is  most  effective.  Through  education  about  healthy  vision 
and  promotion  of  good  eye  care,  we  help  protect  the  eyesight  of  countless 
people  across  our  Nation. 

The  Congress,  by  joint  resolution  approved  December  30,  1963,  as  amended 
[77  Stat.  629;  36  U.S.C.  138),  has  authorized  and  requested  the  President 
to  proclaim  the  first  week  in  March  of  each  year  as  "Save  Your  Vision 
Week."  During  this  week,  I  encourage  all  Americans  to  learn  more  about 
ways  to  prevent  eye  problems  and  to  help  others  maintain  the  precious 
gift  of  sight. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  2  through  March  8,  2003,  as  Save 
Your  Vision  Week.  I  urge  all  Americans  to  make  eye  care  and  eye  safety 
an  important  part  of  their  lives  and  to  include  dilated  eye  examinations 
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in  their  regular  health  maintenance  programs.  I  invite  eye  care  professionals, 
teachers,  the  media,  and  all  public  and  private  organizations  dedicated  to 
preserving  eyesight  to  join  in  activities  th^t  will  raise  awareness  of  measures 
all  Americans  can  take  to  protect  and  sustain  oxu-  vision. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  February,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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13286) 10619 

11965  (Amended  by: 

13286) 10619 

12002  (Amended  by: 

13286) 10619 

12146  (Amended  by: 

13286) 10619 

12148  (Amended  t>y: 

13286) 10619 

12160  (Amended  by: 

13286) 10619 

12188  (Amended  by: 

13286) 10619 

12208  (Amended  by: 

13286) 10619 

12341  (Amended  by: 

13286) 10619 

12382  (Amended  t>y: 

13286) 10619 

12472  (Amended  by: 

13286) 10619 

12501  (Amended  t>y: 

13286) 10619, 

12555  (Amended  by: 

13286) 10619 

12580  (Amended  by: 

13286) 10619 

12656  (Amended  by: 

13286) 10619 

12657  (Amended  by: 

13286) 10619 

12699  (Amended  by: 
13286) .10619 

12727  (Amertded  by: 

13286) 10619 

12728  (Amended  by: 

13286) 10619 

12733  (Amended  by: 
13286) 10619 

12742  (Amended  by: 

13286) 10619 

12743  (/Vmended  by: 

13286) 10619 

12777  (Amended  by: 
13286) 10619 

12788  (Amended  by: 

13286) 10619 

12789  (Amended  t>y: 

13286) 10619 

12793  (Amended  l)y: 

13286) 10619 

12807  (Amended  t>y: 

13286) 10619 

12824  (/Vmended  by: 

13286) 10619 

12830  (Amended  by: 


ii 


Federal  Register / Vol.  68,  No.  43 / Wednesday.  March  5.  2003 /Reader  Aids 


Federal  Register /Vol.  68,  No.  43  /  Wednesday,  March  5,  2003 /Reader  Aids 


ui 


13286) 10619 

12835  (Amended  by: 

13286) 10619 

12870  (Amended  by. 

13286) 10619 

12906  (Amended  by: 

13286) 10619 

12919  (Amended  by: 

13286) 10619 

12977  (Amended  by: 

13286) 10619 

12978  (Amended  by: 

13286) 10619 

12982  (Amended  by: 

13286) 10619 

12985  (Amended  by: 

13286) 10619 

12989  (Amended  by: 

13286) 1061^ 

13011  (Amended  by: 

13286) 10619 

<13076  (Amended  by: 

13286) 10619 

13100  (Amended  by: 

13286) 10619 

13112  (Amended  by: 

13286) 10619 

13120  (Amended  by: 

13286) 10619 

13130  (See:  13286) 10619 

13133  (Amended  by: 

13286) 10619 

13154  (Amended  by: 

13286) 10619 

13165  (Amended  by: 

13286) 10619 

13212  (Amended  by: 

13286) 10619 

13223  (Amended  by: 

13286) 10619 

13228  (Amended  by: 

13286) 10619 

13231  (Amended  by: 

13286) 10619 

13254  (Amended  by: 

13286) 10619 

13257  (Amended  by: 

13286) 10619 

13260  (Amended  by: 

13286;  Revoked  by: 

13268,  eff.  3/31/ 

03) 10619 

13271  (Amended  by: 

13286) 10619 

13274  (Amended  by: 

13286) 10619 

13276  (Amended  by: 


13286) 10619 

13284  (See:  13286) 10619 

13286 10619 

13287 10619 

7CFR 

319 9851 

911 10345 

944. ..„ 10345 

984....k 10347 


.9944 
.9944 
.9944 


930... 
1405. 
1499. 


8CFR 

235 10143 

1001 10349 

1003 10349 

1101 10349 

1103 10349 

1205 10349 

1208. ..T. 10349 

1209 10349 

1212 10349 

1216 10349 

1235 10349 

1236 10349 

1238 10349 

1239 10349 

1240 10349 

1241 10349 

1244 10349 

1245 10349 

1246 10349 

1249 10349 

1270 10349 

1274a 10349 

1292 10349 

1337 10349 


9CFR 

50 


.10361 


14)CFR 

40 .-. 10362 

150 10362 

Proposed  Riilas 

40 ; 10411 

150....; 10411 

490 ...10320 

14  CFR 

Ch.  1 10145 

25 9854,  10365 

39 10147,  10149,  10152, 


10154.  10156.  10583 

47 10316 

71 10367,  10369 

pfoposMl  RuIm: 

39 9947.  9950,  9951,  9954. 

10185.  10188.  10413.  10416 

15  CFR 

740 ....10586 

743 .....10586 

772 10586 

774 10586 


16  CFR 

304 


.9856 


18  CFR 

375 

388 


.9857 
.9857 


21  CFR 

165 9873 

610 10157 


111 .....10418 

165 9955 


22  CFR 

Propoaed  Rutos: 

211 


.9944 


24  CFR 

92 


.10160 


26  CFR 

1 10161 

20 10161 

25 : 10161 

31 10161 

53 1016^ 

54 10161 

56 10161 

301 .....: 10161 

602 10161 


1; 


.10190 


27  CFR  -         ,     ^ 

4 ^..... 10076 

5 10076 

7 10076 

30  CFR 

948 10178 

PropoMdRulM: 

950 10193 


33  CFR 

52 

117 


.9882 
.9890 


36  CFR 

Propoaad  Rul«s: 

219 :10421 


J. 


CFR 

82 - 10370 

52 9892, 

180 10370,  10377 

42  CFR 


412.. 10421 


43  CFR 

Propo— dRul— : 
4100 


.9964 


44  CFR 

61 

64 

206 


.9895 
.9897 
.9899 


47  CFR 

2 10179 

90. 10179 

73 10388 

95 9900 

Proposed  Riilssi 

54 10430 

49  CFR 

219 10108 

225 10108 

240 10108 

1540.... 9902 

PropoMd  RutM: 

192 9966 

50  CFR 

17 10388 

622 10180 

648 9905,  10181 

679 9902,  9907,  9924,  9942 

Proposed  Rutos: 

229 10195 

600 9967 

648 t 9968 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
lr>cius<on  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  5,  2003 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List — 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
General  software  note 
andrReporting 
requirements  revisions; 
published  3-5-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Folpet;  published  3-5-03 
Hexythiazox;  published  3-5- 
03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Pigmy  rabbit;  published  3-5- 
03 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits  and 
supplemental  security 
irKX)me: 

Federal  old  age,  survivors, 
and  disability  insurance, 
and  aged,  blind,  and 
disabled- 
Administrative  law  judges; 
video  teleconference  | 

hearings;  published  2-3- 
03  ' 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  1-29-03 
Boeing;  published  1-29-03 
Emprosa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  published  1- 
29-03 

COMMENTS  DUE  NEXT   , 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 


USDA  "Produced  From" 
grademaric  requirements; 
comments  due  by  3-10- 
03;  published  1-9-03  [FR 
03-00369] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaKti 
Inspection  Servipe 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Califomia;  comments  due 
by  3-14-03;  published 
1-13-03  [FR  03-00573] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  3-11-03;  published 
1-10-03  [FR  03-00491] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Loan  and  purchase  (xograms: 
Environmental  Quality 
Incentives  Program; 
comments  due  by  3-12- 
03;  published  2-10-03  [FR 
03-02642] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Servicing  and  collections — 
Fann  loan  programs  ^ 
account  servicing 


policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
'       03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections — 

Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Halibut  and  groundfish; 
seabird  incidental  take 
reductkm;  comments 
due  by  3-10-03; 
published  2-7-03  [FR 
03-02805] 
Polkx:k;  comments  due  t>y 
3-13-03;  published  2-11- 
03  [FR  03-03378] 
Magnuson-Stevens  Act 
proviskms — 
Domestic  fisheries; 
exempted  fishing  permit 
applk^tions;  comments 
due  by  3-13-03; 
published  2-26-03  [FR 
03-04440] 

Domestk:  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-13-03; 

published  2-26-03  [FR 

03-04439] 
Domestk;  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-14-03; 

published  2-27-03  [FR 

03-04566] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  pennit 

applications;  comments 

due  by  3-10-03; 

published  2-21-03  [FR 

03-04138] 
Marine  mammals: 
Findings  on  petitkjns,  etc. — 
Alaska  transient  killer 

whales;  designation  as 


depleted;  comments 
due  by  3-10-03; 
published  1-24-03  [FR 
03-01650] 

ENERGY  DEPARTMENT 
Federal  Ertergy  Regulatory 
''Commission 

Electric  utilities  (Federal  Power 

Act): 

Transmission  grid;  effkaent 
operation  and  expansKXi; 
pricing  polrcy;  comments 
due  by  3-13-03;  put)lished 
1-27-03  [FR  03-01699] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

/Vir  pollutants,  hazardous; 
natkxial  emisskxi  star>dards: 

Irnlustrial/commercial/ 
institutional  boilers  and 
process  heaters; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00085] 

Plywood  and  composite 
wood  products;  comments 
due  by  3-10-03;  published 
1-9-03  [FR  03-00064] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Clean  Air  Act;  alternate 
permit  program 
approvals —  "- 

Guam:  comments  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
'  Clean  Air  Act;  alternate 
permit  program 
approvals — 

Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00120] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkjn;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02540] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
*     tor  designated  facilities  and 
pollutants: 

New  Hampshire;  comiDents 
due  by  3-12-03;  published 
2-1003  [FR  03-02541] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatk>n;  State  plans 
for  designated  facilities  and 
pollutants: 


"^ 
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New  Hampshire;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02941] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02939] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propanoic  acid  and  its 
calcium  and  sodium  salts; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00615] 
Water  programs: 
Water  quality  standards- 
Kentucky;  comments  due 
by  3-14-03;  published 
11-14-02  [FR  02-28922] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices; 
Satellite  communications — 
.  Satellite  netv^ork  earth 
stations  and  space 
^  stations;  rules  governing 
licensing  and  spectrum 
usage;  streamlining  and 
other  revisions; 
comments  due  by  3-10- 
03;  published  12-24-02 
[FR  02-32294] 
Radio  stations;  table  of 
assignments: 

Ohio;  comments  due  by  3- 
10-03;  published  2-5-03 
[FR  03-02667] 
Various  States;  comments 
due  by  3-10-03;  published 
2-5-03  (FR  03-02669] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practk:e  and  procedure: 
Accountants  performing 
audit  services;  rerrraval, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 

FEDERAL  RESERVE 
SYSTEM 

Practice  ^nd  procedure: 


Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Cardiovascular  devices- 
Arrhythmia  detector  and 
alarm;  Class  III  to  Class 
II  reclassification; 
comments  due  by  3-13- 
03;  published  12-13-02 
[FR  02-31440] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 
Appraisals;  lender 
accountability; 
comments  due  by  3-14- 
03;  published  1-13-03 
[FR  03-00539] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03365] 
North  Dakota;  comments 
due  by  3-13-03;  published 
2-11-03  [FR  03-03366] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Civil  penalties;  inflation 
adjustment;  assessment 
criteria  and  procedures; 
comments  due  by  3-12-03; 
published  2-10-03  [FR  03- 
03160] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  employment  safety 
and  fiealth  standards: 
Fire  protection;  comments 
due  by  3-11-03;  published 
12-11-02  [FR  02-30405] 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 


Fiduciary  responsibility; 
automatic  rollovers; 
comments  due  by  3-10- 
03;  published  1-7-03  [FR 
03-00281] 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Prohibition  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  3-10-03;  published  2- 
10-03  [FR  03-03256] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Proxy  voting  policies  and 
records  disclosure  by 
registered  management 
investment  companies; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02951] 

TRANSPORTATION 
DEPARTlllENT 
Coast  Guard 

Great  Lakes  Pilotage 
regulations;  rates  update; 
comments  due  by  3-10-03; 
published  1-23-03  [FR  03- 
01461] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  cenifk:ation: 
Flight  simulation  devk:e; 
initial  and  continuing 
qualifk^ation  and  use 
requirements;  comments 
due  by  3-14-03;  published 
11-15-02  [FR  02-29067] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatior^ 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-14-03;  published  MS- 
OS  [FR  03-00050] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration  i 

Airwortfiiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  3-10-03;  published 
2-7-03  [FR  03-02783] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airw6rthine$s  directives: 


General  Electric  Co.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00330] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
General  Electric  Co.; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00331] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Ain/vorthiness  directives: 
Hartzell  Propeller  Inc.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00226] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
.  Pilatus  Aircraft,  Ltd.; 
comnr>ents  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02994] 
Class  C  and  Class  D 

airspace;  comments  due  by 

3-13-03;  published  1-27-03 

[FR  03-01313] 
Class  E  airspace;  comnr>ents 

due  by  3-14-03;  published 

1-17-03  [FR  03-01130] 
Class  E  airspace;  correction; 

comments  due  by  3-14-03; 

published  1-29-03  [FR  C3- 

01130] 
Restricted  areas;  comments 

due  by  3-10-03;  published 

1-23-03  [FR  03-01476] 
VCR  Federal  airways  and  jet 

routes;  comments  due  by  3- 

10-03;  published  1-23-03 

[FR  03-01478] 

TRANSPORTATION    , 
DEPARTMENT 

Federal  Highway 
Administration 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Federal  Lands  Highway 
Program;  transportatkwi 
planning  procedures  and 
management  systems — 
Fish  and  Wildlife  Service 
and  Refuge  Roads 
Program;  comments 
due  by  3-10-03; 
published  1-8-03  [FR 
03-00104] 
Forest  Service  and  Forest 
Highway  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00103] 


Indian  Affairs  Bureau  and 
Indian  Reservation 
Roads  Program; 
comments  due  by  3-10- 
"    03;  published  1-8-03 

[FR  03-00105] 
National  Park  Service  and 
Parte  Roads  and 
Part(ways  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
•     [FR  03-00102] 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Temporary  trackage  rights 
exemption;  comments  due 
by  3-12-03;  published  2- 
10-03  [FR  03-03251] 
TRANSPORTATION  , 
DEPARTMENT 
Transportation  Security 
Administration 
Maritime  and  land 
transportation  security: 
Transportation  of  explosives 
from  Canada  to  U.S.  via 
commercial  motor  vehicle 
and  railroad  carrier; 
comments  due  by  3-10- . 
03;  published  2-6-03  [FR 
03-03005] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau , 
Alcohol;  viticultur^l  area 
designations: 


Russian  River  Valley,  CA; 
comments  due  by  3-10-^ 
03;  published  1-8-03  [FR 
03-00286] 
TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currency 
Community  and  economic 
development  entities, 
community  development 
projects,  and  other  public 
welfare  investments; 
comments  due  by  3-11-03; 
published  1-10-03  [FR  03- 
00362] 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 

Portland,  ME;  port  limits 
extension;  comments  due 
by  3-10-03;  published  1-9- 
03  [FR  03-00432] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Accmals  and  allocations  due 
to  age  atteunment, 
reductions;  and  cash 
0        balance  plans; 

nondiscrimination  cross- 
testing  rules  application; 


comments  due  t>y  3-13- 
.03;  published  12-11-02 
[FR  02-31225] 
Hearing  k>cation  and  date 
change;  comments  due 
by  3-13-03;  published 
1-17-03  [FR  03-01159) 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
detiarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  t>e  available. 

S.  141/P.L.  106-8  ■ 

To  improve  ttie  calculatkjn  of 
ttie  Federal  subsidy  rate  with 
respect  to  certain  small 
business  loans,  and  for  otfier 
purposes.  (Feb.  25,  2003;  117 
Stat.  555) 

Last  List  February  24,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly     . 
enacted  publk:  laws.  To 
subscrit)e,  go  to  tittp:// 
listserv.gsa.gov/archives/ 
put>laws-l.html 

Note:  This  servce  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk%. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative-history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.  access .  gpo.  gov/nara  1  /nara005.  html 

''         ■  •  I  ■ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I     I  YES.  enter  my  subscription(s)  as  follows: 


Oder  Processing  Cod* 

*6216 


Charge  your  order. 
H'aEnyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Majrwemikejiair 


(Please  type  or  print) 


YES  NO 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


n  VISA       n  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


va 


